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Animal  and  Plant  Health  I 
Service 

7  CFR  Part  319 
[Docket  No.  91-022] 

Citrus  Canker;  Mexico 

AGBICY:  Animal  and  Plant 
Inspection  Service.  USDA. 
action:  Final  rule. 

summary:  We  are  removin 
Canker — Mexico"  regulatic 
prohibited  or  restricted  the 
into  the  United  States  from 
fruit  and  peel  of  citrus  and 
relatives.  This  action  is  wa 
because  it  has  been  detem 
citrus  canker  organism  [Xa 
campestn's  pv  citrl]  does  n 
Mexico.  This  amendment  v 
unnecessary  restrictions  or 
importation  of  any  fruit  or  ] 
or  citrus  relatives  from  Me: 
EFFECTIVE  DATE:  July  23, 19 
FOR  FURTHER  INFORMATION 
Robert  L.  Griffin.  Head.  Pei 
PPQ,  APHIS.  USDA.  room  I 
Building.  6505  Belcrest  Roa 
Hyattsville,  MD  20782.  (301 
SUPPLEMENTARY  INFORMAT 


Prior  to  the  publication  o 
document,  the  "Citrus  Canl 
regulations  (referred  to  beli 
regulations)  regulated  the  ii 
from  Mexico  into  the  Unite 
fruit  and  peel  of  citrus  and 
relatives  (fruit  or  peel  of  an 
species,  or  varieties  of  the  i 
Aurantioideae.  Rutoideae.  i 
'  Toddalioideae  of  the  botan 
Rutaceae). 

On  January  11. 1991,  we  j 
the  Federal  Register  (56  FR 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
[Docket  No.  91-022] 

Citrus  Canker;  Mexico 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  removing  the  "Citrus 
Canker — Mexico"  regulations,  which 
prohibited  or  restricted  the  importation 
into  the  United  States  from  Mexico  of 
fruit  and  peel  of  citrus  and  citrus 
relatives.  This  action  is  warranted 
because  it  has  been  determined  that  the 
citrus  canker  organism  [Xanthomonas 
campestris  pv  citri]  does  not  occur  in 
Mexico.  This  amendment  will  relieve 
unnecessary  restrictions  on  the 
importation  of  any  fruit  or  peel  of  citrus 
or  citrus  relatives  from  Mexico. 
EFFECTIVt  DATE:  July  23,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Griffin,  Head,  Permit  Unit. 
PPQ,  APHIS,  USDA,  room  632,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8645. 
SUPPLEMENTARY  INFORMATION: 

Background 

Prior  to  the  publication  of  this 
document,  the  "Citrus  Canker— Mexico" 
regulations  (referred  to  below  as  the 
regulations)  regulated  the  importation, 
from  Mexico  into  the  United  States,  of 
fruit  and  peel  of  citrus  and  citrus 
relatives  (fruit  or  peel  of  any  genera, 
species,  or  varieties  of  the  subfamilies 
Aurantioideae,  Rutoideae,  and 
"  Toddalioideae  of  the  botanical  family 
Rutaceae). 

On  January  11, 1991,  we  published  in 
the  Federal  Register  (56  FR 1122-1124. 
Docket  No.  90-226)  a  proposal  to  remove 


the  "Citrus  Canker — Mexico" 
regulations.  Comments  on  the  proposed 
rule  were  required  to  be  received  on  or 
before  February  11. 1991.  We  received 
27  comments.  Tne  comments  were  from 
U.S.  State  agriculture  officials, 
representatives  of  U.S.  citrus  growers 
associations,  and  agriculture  o^icials, 
citrus  growers  and  exporters  in  Mexico. 
Twenty-four  commenters  supported  the 
rule  as  proposed.  Another  commenter 
requested  an  extension  of  the  comment 
period  in  order  to  obtain  input  from 
various  industry  members  and  to  collect 
facts  to  be  able  to  respond  to  the 
proposed  change.  Two  other 
commenters  requested  further  study,  by 
the  U.S.  Department  of  Agriculture,  of 
the  proposed  change  based  on  their 
assertion  that  it  has  not  been  clearly 
demonstrated  that  citrus  diseases  which 
are  known  to  occur  in  Mexico,  and  not 
in  the  U.S..  will  not  adversely  affect 
citrus  fruit  grown  in  the  U.S. 
Specifically,  they  stated  that  "mancha 
foliar''  is  a  potentially  serious  disease  of 
citrus  that  does  not  occur  in  the  U.S.,  but 
is  known  to  infest  limes  in  Mexico. 
According  to  these  commenters,  some 
experts  believe  that  Alternaria  limicola 
is  resistant  to  desiccation  and  would 
likely  be  introduced  into  the  United 
States  from  Mexico,  thereby  creating  a 
threat  to  U.S.  citrus  if  the  chlorine  dip 
treatment  required  for  certain  citrus 
grown  in  Mexico  and  imported  into  the 
United  States  is  removed  from  the 
regulations. 

As  indicated  in  the  proposed  rule  (at 
56  FR  1122-1124),  based  on  field 
observations  and  research  over  a  9-year 
period,  USDA  scientists  believe  that 
"mancha  foliar"  is  not  a  dangerous  or 
serious  disease  of  citrus.  In  addition, 
foliar  fungi,  including  "mancha  foliar" 
are  unlikely  to  be  introduced  into  the 
United  States  via  citrus  fruit  or  peel, 
even  if  the  peel  is  not  treated.  Leaves, 
stems,  and  other  plant  parts  capable  of 
introducing  the  disease  are  prohibited 
under  other  regulations  in  title  7,  Code 
of  Federal  Regulations.  We  believe  that 
citrus  fruit  from  Mexico  presents  a 
negligible  risk  for  the  introduction  of 
"mancha  foliar''  into  the  United  States. 
The  risk  can  only  be  associated  with  the 
potential  for  fruit  to  carry  spores  of  the 
organism,  not  manifested  as  a  disease, 
on  the  surface  of  the  fruit.  The  potential 
for  spores  (as  a  surface  contaminantgp 
fiiiit)  to  provide  the  means  for 


introducing  the  disease  into  the  United 
States  is  statistically  insignificant. 

During  the  9-year  period  of  field 
observations  and  research,  millions  of 
fruit  were  examined  in  the  groves  and 
packing  houses  of  Mexico.  Groves  were 
surveyed  dozens  of  times,  and  citrus 
trees  of  every  type  and  in  every  citrus 
growing  area  of  Mexico  have  been 
checked  and  rechecked  without  any 
reports  of  "mancha  folia  f  being 
manifested  on  harvestable  fruit.  The 
intensity,  duration,  and  quantity  of  work 
exceeds  that  necessary  to  document  that 
"mancha  foliar"  does  not  present  a 
plant  pest  risk. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposal  and  in  this 
document,  we  are  removing  Subpart — 
Citrus  Canker— Mexico.  The  effect  of 
this  rule  is  to:  (1)  Allow  Mexican  limes 
to  be  impo'rted  into  the  United  States 
from  all  parts  of  Mexico,  subject  only  to 
inspection  for  freedom  from  pests;  (2) 
allow  other  citrus  from  areas  where 
"mancha  foliar''  occurs  to  be  imported; 
and  (3)  remove  the  chlorine  dip 
treatment  previously  required  for  fruit  or 
peel  of  ethrog  [Citrus  medico],  grapefruit 
[Citrus  paradisf),  lemon  [Citrus  limon), 
orange  [Citrus  sinensis],  Persian  lime 
[Citrus  latifolia],  and  tangerine  [Citrus 
reticulata]  fi-om  areas  in  Mexico  not 
designated  as  infested  areas. 

Effective  Date 

This  is  a  substantive  rule  which 
relieves  restrictions,  and.  pursuant  to 
the  provisions  of  5  U.S.C.  553.  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule  is 
necessary  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
warranted.  Therefore,  the  Administrator 
ofthe  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
this  rule  should  be  effective  upon 
publication  of  this  document. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers. 
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individual  industries,  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  qr  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

Removing  the  "Citrus  Canker — 
Mexico"  regulations  allows  any  fruit  or 
peel  of  citrus  or  citrus  relatives  to  be 
imported  from  all  areas  of  Mexico  into 
the  United  States,  subject  to  inspection 
and  treatment,  if  required  for  plant  pests 
or  diseases  other  than  citrus  canker. 

The  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
this  regulatory  change  will  not  cause  an 
increase  in  plant  pest  or  disease  risk. 
Therefore,  no  economic  consequences 
related  to  increased  pest  infestations  are 
expected  in  the  United  States. 

An  increase  in  U.S.  imports  of 
Mexican  citrus  is  expected,  as  discussed 
below,  with  the  removal  of  the  'Citrus 
Canker — Mexico"  regulations. 

Two  varieties  of  limes  are  currently 
produced  in  Mexico — the  Mexican  (key) 
lime  and  the  Persian  lime.  Given  strong 
domestic  demand  in  Mexico  for  key 
limes,  it  is  unlikely  that  U.S.  imports  of 
these  limes  will  exceed  0.5  percent  of 
Mexican  production,  or  about  3 
thousand  metric  tons.  U.S.  imports  of 
Persian  limes  grew  throughout  the  1980s 
despite  the  restrictions  established  in 
1983  under  7  CFR  319.27  et  seq.  Because 
most  Persian  limes  grown  in  Mexico  are 
not  grown  in  areas  designated  as 
infested,  removal  of  the  restrictions  will 
largely  amount  to  removal  of 
certification  and  treatment 
requirements.  Only  a  modest  increase 
(1-2  percent,  or  550-1,100  metric  tons)  in 
U.S.  imports  of  Persian  limes  from 
Mexico  is  expected  as  a  result  of 
removing  these  requirements. 

A  total  of  985  farms  in  the  U.S. 
produce  seedless  lime  varieties  similar 
to  the  Persian  lime.  U.S.  fresh  seedless 
lime  production  averaged  45  thousand 
metric  tons  in  1988  and  1989.  There  is 
currently  no  commercial  production  of 
key  limes  in  the  United  States.  This  fruit 
is  produced  in  the  U.S.  only  as  a  novelty 
item  for  localized  markets;  no  data  is 
available  regarding  the  number  of  U.S. 
kpy  lime  producers. 

In  1988  and  1989.  Persian  limes  from 
Mexico  supplied  approximately  54 
percent  of  the  total  fresh  limes  available 
in  th,e  United  States.  Increases  in  U.S. 
imports  of  Mexican  limes  of  550-1,100 
metric  tons  will  increase  the  total  U.S. 
supply  by  no  more  than  1  percent.  No 
appreciable  decrease  in  U.S.  lime  prices 
will  result  from  this  increase,  and  no 


economic  impact  on  US.  producers  or 
consumers  of  seedless  limes  is  expected. 
Imports  of  key  limes  from  Mexico  will 
supply  essentially  100  percent  of  the  key 
lime  market  in  the  United  States  as  a 
result  of  the  removal  of  7  CFR  319.27  et 
seq.  The  increased  availability  of  key 
limes  is  a  gain  to  U.S.  key  lime 
consumers.  U.S.  key  lime  producers  face 
increased  competition,  but  may  still  be 
able  to  sell  their  produce  in  localized 
markets. 

Mexico  produces  large  quantities  of 
oranges,  grapefruits,  and  tangerines, 
while  production  of  lemons  and  ethrog 
is  minor.  The  Mexican  domestic  market, 
however,  consumes  most  of  this 
production.  leaving  less  than  1  percent 
of  the  oranges  and  grapefruit,  and  7 
percent  of  the  tangerines,  for  export. 

The  impact  of  removing  7  CFR  319.27 
will -be  largely  one  of  removing  the 
certification  and  treatment 
requirements.  No  significant  change  in 
U.S.  imports  of  oranges,  grapefruits,  and 
tangerines  occurred  when  7  CFR  319.27 
was  established  in  1983.  Since  domestic 
demand  for  citrus  in  Mexico  is  strong, 
removal  of  the  regulations  will  cause 
only  very  modest  (1-2  percent)  increases 
in  U.S.  imports  of  Mexican  oranges, 
grapefruit,  and  tangerines. 

A  total  of  4.998  farms  in  the  U.S. 
produce  grapefruits;  14,312  produce 
oranges;  and  853  produce  tangerines. 
U.S.  production  of  these  citrus  fruits  in 
1988  and  1989  averaged  1,240  thousand 
metric  tons  of  grapefruit,  1,845  thousand 
metric  tons  of  oranges,  and  140 
thousand  metric  tons  of  tangerines. 
Mexican  imports  supply  less  than  1 
percent  of  the  total  U.S.  fresh  supplies  of 
oranges  and  grapefruits,  and 
approximately  10  percent  of  the  total 
U.S.  supply  of  tangerines.  Modest 
increases  in  U.S.  imports  of  Mexican 
oranges  and  grapefruit  will  have  no 
effect  on  U.S.  orange  and  grapefruit 
prices,  and  no  economic  impact  on  U.S. 
orange  and  grapefruit  producers  or 
consumers  is  expected.  Modest 
increases  in  U.S.  imports  of  Mexican 
tangerines  (1-2  percent  of  130-260 
metric  tons)  will  result  in  less  than  a  0.2 
percent  increase  in  U.S.  supplies  during 
the  months  when  tangerines  normally 
arrive  from  Mexico.  This  small  increase 
in  supply  will  not  cause  an  appreciable 
decrease  in  U.S.  tangerine  prices  and 
will  have  little  or  no  effect  on  U.S. 
tangerine  prices  or  on  U.S.  tangerine 
producers  or  consumers. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirem.ents  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

List  of  Subjects  in  7  CFR  Part  319 

Agricultural  commodities.  Citrus 
canker.  Fruit,  Imports.  Plants 
(agricultiu^).  Plant  diseases. 
Transportation. 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

Accordingly.  7  CFR  part  319  is 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  319  continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd,  ISOee.  150ff,  151- 
167;  7  CFR  2.17,  2.51,  and  371.2(c)  unless 
otherwise  noted. 

§§  319.27  ttirough  319.27-1 1    I  Removed 
and  reserved] 

2.  "Subpart — Citrus  Canker — Mexico" 
(7  CFR  319.27  through  319.27-11)  is 
removed. 

Done  in  Washington,  DC.  this  19lh  day  of 
)uly  1991. 
lames  W.  Glosser. 

Administrator,  Animal  and  Plant  Httalth 
Inspection  Sen'ice. 
(FR  Doc.  91-17514  Filed  7-22-91;  8:45  am) 
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Agricultural  Marketing  Service 

7  CFR  Part  948 

I  Docket  No.  FV-9 1-2931 

Irish  Potatoes  Grown  in  Colorado; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  948  for  the  1991-92  fiscal  period. 
Authorization  of  this  budget  will  permit 
the  Colorado  Potato  Administrative 
Committee.  San  Luis  Valley  Office  (Area 
2)  (committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 


the  program.  Funds  to  admij 
program  are  derived  from  ai 
on  handlers. 

EFFECTIVE  DATES:  Septembe 
through  August  31, 1992. 
FOR  FURTHER  INFORMATKMI  i 
Robert  F.  Matthews,  Market 
Administration  Branch,  Frui 
Vegetable  Division,  AMS,  U 
Box  96456.  room  2525-S,  We 
DC.  20090-6456.  telephone  2 
SUPPLEMENTARY  INFORMATK 
is  effective  under  Marketing 
No.  97  and  Order  No.  948.  bi 
amended  (7  CFR  part  948).  r 
handling  of  Irish  potatoes  gi 
Colorado.  The  marketing  ag 
order  are  effective  under  th( 
Agricultural  Marketing  Agrt 
of  1937.  as  amended  (7  U.S.( 
hereinafter  referred  to  as  thi 

TTiis  nile  has  been  review 
Department  in  accordance  v 
Departmental  Regulation  15 
criteria  contained  in  Execut 
12291  and  has  been  determii 
"non-major"  rule. 

Pursuant  to  the  requireme 
in  the  Regulatory  Flexibility 
the  Administrator  of  the  Agi 
Marketing  Service  (AMS)  he 
considered  the  economic  im 
rule  on  small  entities. 

The  purpose  of  the  RFA  is 
regulatory  actions  to  the  sea 
business  subject  to  such  act 
that  small  businesses  will  m 
or  disproportionately  burdei 
Mariceting  orders  issued  pur 
Act.  and  the  rules  issued  the 
tmique  in  that  they  are  brou; 
through  group  action  of  esse 
entities  acting  on  their  ovm 
Thus,  both  statutes  have  sm 
orientation  find  compatibilit 

There  are  approximately  ( 
and  approximately  285  prod 
potatoes  in  Colorado  Area  2 
agricultural  producers  have 
defined  by  the  Small  Busine 
Administration  (13  CFR  121. 
those  having  aimual  receipti 
$500,000.  and  small  agriculti: 
firms  are  defined  as  those  w 
receipts  are  less  than  $3,500, 
majority  of  Colorado  Area  2 
producers  and  handlers  ma) 
classified  as  small  entities. 

The  committee  unanimout 
its  May  16, 1991.  meeting  to 
its  1991-92  budget  and  asses 
to  the  Secretary  of  Agricultu 
consideration. 

The  committee,  the  agencj 
responsible  for  local  adminii 
the  order,  consists  of  produc 
handlers  of  Colorado  Area  2 
These  producers  and  handle 
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Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

List  of  Subjects  in  7  CFR  Part  319 

Agricultural  commodities.  Citrus 
canker.  Fruit,  Imports.  Plants 
(agricultiu^).  Plant  diseases. 
Transportation. 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

Accordingly.  7  CFR  part  319  is 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  319  continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd,  150ee.  ISOff,  151- 
167;  7  CFR  2.17,  2.51,  and  371.2(c)  unless 
otherwise  noted. 

§§  319.27  ttirougti  319.27-11    (Removed 
and  reserved] 

2.  "Subpart — Citrus  Canker — Mexico" 
(7  CFR  319.27  through  319.27-11)  is 
removed. 

Done  in  Washington.  DC.  this  19th  day  of 
)uly  1991. 
lames  W.  Glosser. 

Administrator,  Animal  and  Plant  Httalth 
Inspection  Sen'ice. 
(FR  Doc.  91-17514  Filed  7-22-91:  8:45  ami 
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Agricultural  Marketing  Service 

7  CFR  Part  948 

I  Docket  No.  FV-9 1-293] 

Irish  Potatoes  Grown  in  Colorado; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  948  for  the  1991-92  fiscal  period. 
Authorization  of  this  budget  will  permit 
the  Colorado  Potato  Administrative 
Committee,  San  Luis  Valley  Office  (Area 
2)  (committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 


the  prograoL  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

errecnvE  dates:  SeptembeH,  1991, 
through  August  31, 1992. 
FOA  niRTNER  INFORMATION  CONTACT: 
Robert  F.  Matthews,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2525-8,  Washington, 
DC.  20090-6456.  telephone  202-447-2431. 
SUPPLEMENTARY  INFORMATION:  This  Fule 

is  effective  under  Marketing  Agreement 
No.  97  and  Order  No.  948,  both  as 
amended  (7  CFR  part  948),  regulating  the 
handling  of  Irish  potatoes  grown  in 
Colorado.  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Mariceting  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  owm  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  88  handlers 
and  approximately  285  producers  of 
potatoes  in  Colorado  Area  2.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricxiltural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  Colorado  Area  2  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  committee  unanimously  voted  at 
its  May  16, 1991,  meeting  to  recommend 
its  1991-92  budget  and  assessment  rate 
to  the  Secretary  of  Agriculture  for 
consideration. 

The  committee,  the  agency 
responsible  for  local  administration  of 
the  order,  consists  of  producers  and 
handlers  of  Colorado  Area  2  potatoes. 
These  producers  and  handlers  are 


familiar  with  the  committee's  needs jand 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  at 
a  pubhc  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  recommended  assessment  rate 
was  derived  by  dividing  anticipated 
expenses  by  expected  shipments  of 
fresh  Colorado  Area  2  potatoes.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  ^y  the  committee's  expenses.  A 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  before 
the  season  starts,  and  expenses  are 
incurred  on  a  continuous  basis. 

The  recommended  budget  for  the 
1991-92  fiscal  year  of  $54,270  is  $3,595 
more  than  the  previous  year  due  to 
increases  in  salaries,  employees' 
benefits,  and  office  expenses.  In 
Colorado,  both  a  State  and  Federal 
marketing  order  operate  simultaneously. 
The  State  order  authorizes  promotion. 
Including  paid  advertising,  which  the 
Federal  order  does  not.  Administrative 
expenses  that  are  shared  are  divided  so 
that  50  percent  is  paid  tuider  the  State 
and  50  percent  under  the  Federal  order. 
All  promotion  and  advertising  expenses 
are  financed  under  the  State  order. 

The  1991-92  recommended 
assessment  rate  of  $0,004  per 
hundredweight  of  potatoes  is  the  same 
as  last  year.  This  rate,  when  applied  to 
anticipated  fresh  market  shipments  of 
12.000.000  hundredweight,  will  yield 
$48,000  in  assessment  revenue.  An 
additional  $6,270  from  the  committee's 
authorized  reserve  will  result  in  total 
fimds  of  $54,270,  which  vriU  be  adequate 
to  cover  budgeted  expenses.  The 
projected  reserve  for  the  end  of  the 
1991-92  fiscal  period  is  estimated  at 
$38,700,  which  will  be  carried  over  into 
the  next  fiscal  period.  This  amoimt  is 
within  the  maximum  permitted  by  the 
order  of  two  fiscal  period's  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  order.  Therefore,  the  Adininistrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  June  26, 1991  (56  FR 
29196).  This  doctiment  contained  a 
proposal  to  add  S  946.207  to  authorize 


expenses  and  establish  an  assessment 
rate  for  the  committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  July  8. 1991.  No 
comments  were  received. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  948  is  hereby 
amended  as  follows. 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

1.  The  authority  citation  for  7  CFR 
part  948  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat  31,  as 

amended:  7  U.S.C.  601-674. 

2.  A  new  S  948.207  is  added  to  read  as 

follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

S  948.207    Expenses  and  assessment  rate. 

Expenses  of  $54,270  by  the  Colorado 
Potato  Administrative  Committee,  San 
Lois  Valley  Office  (Area  2)  are 
authorized,  and  an  assessment  rate  of 
$0,004  per  hundredweight  of  assessable 
potatoes  is  established  for  the  fiscal 
period  ending  August  31, 1992. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated;  July  17. 1991. 
William  ].  Doyle. 

Associate  Deputy  Director.  Fruit  and 
Vegetable  Division. 
(FR  Doc.  91-17457  Filed  7-22-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-ANE-19;  Amdt  39-70681 

AirworthineM  Directives;  RoUs-Royce 
pIc  (RR)  GEM  Mk  S30  Series  Engines 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule,  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  RR  GEM  Mk  530  series 
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engines,  which  requires  a  repetitive  leak 
check  inspection  of  the 
hydromechanical  fuel  control  unit 
(HMU).  This  AD  also  requires  a  one- 
time x-ray  or  disassembly  inspection  to 
confirm  correct  assembly  of  the  HMU. 
This  amendment  is  prompted  by  two 
events  of  significant  external  fuel 
leakage  from  the  HMU.  This  condition,  if 
not  corrected,  could  result  in  a  fire 
hazard  in  the  engine  nacelle. 
DATES:  Effective  August  12. 1991. 

Comments  must  be  received  no  later 
than  August  12. 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  August  12, 
1991. 

ADDRESSES:  Submit  comments  in 
duplicate  to  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
91-ANE-19, 12  New  England  Executive 
Park,  Burlingtoo,  Massachusetts  01803- 
5299,  or  delivered  in  duplicate  to  room 
311  at  the  above  address. 

Comments  may  be  inspected  at  the 
above  location  between  the  hours  of  8 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  federal  holidays. 

The  applicable  8er\'ice  information 
may  be  obtained  from  United 
Technologies  Corporation.  Hamilton- 
Standard  Division,  Technical 
Publications  Department,  One  Hamilton 
Road,  Windsor  Locks,  Cormecticut 
06096-1010.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  room  311. 12  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook,  Engine  Certification  Office, 
ANE-142,  Engine  and  Propeller 
Directorate,  FAA.  New  England  Region, 
12  New  England  Executive  Park. 
Burlington.  Massachusetts  01803-5299; 
telephone  (617)  273-7082. 
SUPPLEMENTARY  INFORMATION:  Two 
revenue  service  events  have  occurred, 
where  significant  fuel  has  leaked  from 
the  HMU  in  the  area  of  the  electrical 
connector.  The  cause  of  the  leakage  has 
been  determined  to  be  incorrect 
assembly  of  the  torque  motor  transfer 
tube  preformed  packing  and  backup 
retaining  ring  assembly.  It  has  also  been 
determined  that  the  misassembly  can 
occur  at  HMU  overhaul,  or  at  new  HMU 
manufacture.  Therefore,  inclusion  of  the 
x-ray  or  disassembly  one-time 
inspection,  (required  to  be  completed  by 
December  31. 1991).  in  this  AD,  without 
any  further  public  noticeis 
substantiated  as  follows.  The  population 
of  affected  units  is  unknown,  and  timely 


execution  and  completion  of  this 
program  requires  initiation  of  the  one- 
time inspections.  Further,  any  delay  in 
incorporation  of  the  one-time  inspection 
program  may  result  in  a  very  short 
compliance  interval.  In  addition,  based 
on  inspection  findings  the  compliance 
schedule  may  be  subject  to  further 
modification.  For  the  above  reasons, 
incorporation  of  the  one-time  inspection 
requirement  in  this  AD  is  justified  in 
order  to  minimize  the  duration  of  the 
inspection  program,  prevent  a  very  short 
compliance  interval,  and  reduce  the 
exposure  of  revenue  service  aircraft  to  a 
potentially  significant  engine  fire 
hazard.  This  condition,  if  not  corrected, 
could  result  in  external  fuel  leakage 
from  the  HMU.  and  a  fire  hazard  in  the 
engine  nacelle. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  requires  repetitive 
visual  inspection  of  the  HMU  for 
external  fuel  leakage.  This  AD  also 
requires  a  one-time  x-ray  or 
disassembly  inspection  of  the  HMU 
preformed  packing  and  backup  retaining 
ring  assembly  to  determine  correct 
assembly.  The  repetitive  inspection 
program  is  not  required  for  HMU's 
determined  to  be  assembled  correctly. 

Since  this  condition  could  result  in  a 
fire  hazard  to  the  aircraft,  there  is  a 
need  to  minimize  the  exposure  of 
revenue  service  aircraft  to  this  unsafe 
condition.  Therefore,  safety  in  air 
transportation  requires  adoption  of  this 
regulation  without  prior  notice  and 
public  comment.  In  addition,  based  on 
the  above  and  the  need  to  inspect  the 
HMU  to  identify  external  fuel  leakage 
and  incorrect  assembly  as  soon  as 
practicable,  a  situation  exists  that 
requires  the  immediate  adoption  of  this 
regulation.  Therefore,  it  is  found  that 
notice  and  public  procedure  are 
impracticable,  and  good  cause  exists  for* 
the  adoption  of  the  amendment  without 
public  comment,  and  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  days. 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  an  emergency 
and,  thus,  was  not  preceded  by  notice 
and  public  procedure,  interested  persons 
are  invited  to  submit  such  written,  data 
views,  or  arguments  as  they  may  desire 
regarding  this  AD.  Communications 
should  identify  the  docket  number  and 
be  submitted  to  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
91-ANE-19. 12  New  England  Executive 
Park.  Burlington.  Massachusetts  01803- 
5299.  All  communications  received  by 
the  deadline  date  indicated  above  will 
be  considered  by  the  Administrator,  and 


the  AD  may  be  changed  in  light  of  the 
comments  received. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  th*> 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation' 
safety.  Incorporation  by  reference,  and 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g}  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

91-1 S-OS — Rolls-Royce  pic  Amendment  3iK 
7068.  Docket  No.  91-ANE-19. 

Applicability:  Rolls-Royce  pic  (RR)  GtM 
Mk  530  series  engines,  installed  on,  but  not 
limited  to,  Westland  30  aircraft. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 


To  prevent  external  fuel  leaka; 
hydromechanical  fuel  control  uiv 
which  could  result  in  a  fire  hazai 
engine  nacelle,  accomplish  the  fc 

(a)  For  engines  equipped  with 
Standard  Model  IFC118-22  HMU 
numbers  779218-3.  779218-6,  779; 
779218-12,  excluding  HMU's  mar 
001"  adjacent  to  the  identificatio 
perform  the  following: 

(1)  Perform  an  HMU  leak  chec 
in  accordance  with  RR  Service  B 
GEM-73-24,  dated  October  29, 11 
the  next  15  hours  time  in  service 
effective  date  of  this  AD. 

f2)  Thereafter,  reinspect  the  HI 
fuel  leakage  within  30  minutes  ol 
shut-down  of  the  day,  in  accords 
SB  GEM-73-24. 

(3)  Remove  from  service,  prior 
flight,  HMU's  exhibiting  any  fuel 
when  inspected  in  accordance  w 
paragraphs  (a)(1)  or  (a)(2)  of  this 

(4)  X-ray  or  disassemble  inspe 
for  correct  assembly  in  accordan 
Accomplishment  Instructions  of '. 
Standard  (MS)  SB  IFC118-22-73- 
November  21, 1990,  at  the  next  ei 
visit  or  HMU  removal,  or  by  Dec 
1991,  whichever  occurs  first. 

(5)  Remove  from  service,  prior 
flight,  HMU's  confirmed  incorrec 
assembled  when  inspected  in  ac( 
with  paragraph  (a)(4)  of  this  AD. 

(6)  For  HMU's  determined  to  b 
assembled  when  inspected  in  act 
with  paragraph  (a)(4]  of  this  AD, 
repetitive  inspections  of  paragra] 
(a)(2)  of  this  AD  are  no  longer  rei 

(b)  For  the  purpose  of  this  AD, 
defined  as  the  induction  of  an  en 
shop  for  the  conduct  of  maintena 

(c)  Aircraft  may  be  ferried  in  a 
with  the  provisions  of  FAR  21.19; 
to  a  base  where  the  AD  can  be  a( 

(d)  Upon  submission  of  substai 
by  an  owner  or  operator  through 
Inspector  (maintenance,  avionics 
operations)  as  appropriate,  an  all 
method  of  compliance  with  the  n 
of  this  AD  or  adjustments  to  the  ( 
times  specified  in  this  AD  may  bi 
by  the  Manager,  Engine  Certifica 
Aircraft  Certification  Service.  En; 
Propeller  Directorate,  FAA,  12  N« 
Executive  Park,  Burlington,  Mass 
01803-5299. 

The  leak  check  inspection  and 
and  disassembly  inspection  shall 
accordance  with  the  following  dc 


Document 

Page 

Revision 

RRSB 
GEM-73- 

All 

Original 

24. 

HSS8 
JFC11B- 

Alt 

Original 

22-73-10. 

Total  Pages: 
16. 

This  incorporation  by  reference 
approved  by  the  Director  of  the  F 
Register  in  accordance  with  5  U.£ 
and  1  CFR  part  51.  Copies  may  b« 


day,  July  23,  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  141  /  Tuesday.  July  23,  1991  /  Rules  and  Regulations  337D7 


etion  of  this 
iation  of  the  one- 
ther,  any  delay  in 
one-time  inspection 
n  a  very  short 
In  addition,  based 
|S  the  compliance 
iject  to  further 
above  reasons, 
one-time  inspection 
lD  is  justified  in 
3  duration  of  the 
prevent  a  very  short 
and  reduce  the 
service  aircraft  to  a 
it  engine  fire 
m,  if  not  corrected, 
lal  fuel  leakage 
1  fire  hazard  in  the 

1  is  likely  to  exist  or 

lines  of  the  same 

requires  repetitive 

:he  HMU  for 

f.  This  AD  also 

c-ray  or 

on  of  the  F^»»W 

nd  backup  retaining 

srmine  correct 

tive  inspection 

-ed  for  HMUs 

lembled  correctly. 

n  could  result  in  a 

craft,  there  is  a 

'.  exposure  of 

-aft  to  this  unsafe 

,  safety  in  air 

-es  adoption  of  this 

rior  notice  and 

iddition,  based  on 

ied  to  inspect  the 

jmal  fuel  leakage 

bly  as  soon  as 

on  exists  that 

ite  adoption  of  this 

;,  it  is  found  that 

jcedure  are 

ood  cause  exists  for* 

imendment  without 

I  good  cause  exists 

lament  effective  in 

3n  is  in  the  form  of  a 
Dives  an  emergency 
receded  by  notice 
B,  interested  persons 
t  such  written,  data 
as  they  may  desire 
ommunications 
locket  number  and 
FAA,  New  England 
Assistant  Chief 
Rules  Docket  No. 
England  Executive 
8?achu8etts  01803- 
itions  received  by 
jicated  above  will 
;  Administrator,  and 


the  AD  may  be  changed  in  light  of  the 
comments  received. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  thp 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  PR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference,  and 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Auttiority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

91-1 S-05 — RoU8>Royc8  pic  Amendment  3t^ 
7068.  Docket  No.  91-ANE-19. 

Applicability:  Rolls-Royce  pic  (RR)  GtM 
Mk  530  series  engines,  installed  on,  but  not 
limited  to,  Westland  30  aircraft. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 


To  prevent  external  fuel  leakage  from  the 
hydromechanical  fuel  control  unit  (HMU) 
which  could  result  in  a  fire  hazard  in  the 
engine  nacelle,  accomplish  the  following: 

(a)  For  engines  equipped  with  Hamilton- 
Standard  Model  IFC118-22  HMU,  part 
numbers  779218-3.  779218-6,  779218-9, 
779218-12,  excluding  HMU's  marked  "MSogO- 
001"  adjacent  to  the  identification  plate, 
perform  the  following: 

(1)  Perform  an  HMU  leak  check  inspection 
in  accordance  with  RR  Service  Bulletin  (SB) 
GEM-73-24,  dated  October  29,  I99a  within 
the  next  15  hours  time  in  service  after  the 
effective  date  of  this  AD. 

f2)  Thereafter,  reinspect  the  HMU  daily  for 
fuel  leakage  within  30  minutes  of  the  last 
shut-down  of  the  day,  in  accordance  with  RR 
SB  GEM-73-24. 

(3)  Remove  from  service,  prior  to  further 
flight,  HMU's  exhibiting  any  fuel  leakage 
when  inspected  in  accordance  with 
paragraphs  (a)(1)  or  (a)(2)  of  this  AD. 

(4)  X-ray  or  disassemble  inspect  the  HMU 
for  corract  assembly  in  accordance  with  the 
Accomplishment  Instructions  of  Hamilton- 
Standard  (HS)  SB  JFCl  18-22-73-10,  dated 
November  21, 1990,  at  the  next  engine  shop 
visit  or  HMU  removal,  or  by  December  31, 
1991.  whichever  occurs  first. 

(5)  Remove  from  service,  prior  to  further 
flight,  HMU's  confirmed  incorrectly 
assembled  when  inspected  in  accordance 
with  paragraph  (a)(4)  of  this  AD. 

(6)  For  HMLTs  determined  to  be  correctly 
assembled  when  inspected  in  accordance 
with  paragraph  (a)(4)  of  this  AD,  the 
repetitive  inspections  of  paragraphs  (a)(1)  or 
(aj(2)  of  this  AD  are  no  longer  required. 

(b)  For  the  purpose  of  this  AD,  shop  visit  is 
defined  as  the  induction  of  an  engine  into  a 
shop  for  the  conduct  of  maintenance. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  avionics,  or 
operations)  as  appropriate,  an  alternate 
method  of  compHance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  specified  in  this  AD  may  be  approved 
by  the  Manager,  Engine  Certification  Office, 
Aircraft  Certification  Service.  Engine  and 
Propeller  Directorate,  FAA  12  New  England 
Executive  Park,  Burlington,  Massachusetts 
01803-5299. 

The  leak  check  inspection  and  the  x-ray 
and  disassembly  inspection  shall  be  done  in 
accordance  with  the  following  documents: 


Docum«m 

Page 

Revision 

Qate 

RRSB 
GEM-73- 

All 

Original 

Oct  29.  1990. 

24. 

HSS8 
JFC11B- 

AU 

Original 

Nov.  21.  1990. 

22-73-10. 

Total  Pag«s: 
16. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 


from  the  United  Technologies  Corporation, 
Hamilton-Standard  Division.  Technical 
PHiblications  Department  One  Hamilton 
Road,  Windsor  Locks,  Connecticut  06096- 
1010.  Copies  may  be  inspected  at  the  FAA, 
New  England  Region.  Office  of  the  Assistant 
Chief  Counsel,  12  New  England  ExecuUve 
Park,  room  311,  Burlington,  Massachusetts,  or 
at  the  Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401.  Washington.  DC. 

This  amendment  (39-7068.  AD  91-15-05) 
becomes  effective  August  12. 1991. 

Issued  in  Burlington,  Massachusetts,  on 
June  21, 1991. 

Jay ).  Pardee, 

Assistant  Manager,  Engine  and  Propeller 
Directorate  Aircraft  Certification  Service. 
[FR  Doc.  91-17422  Filed  7-22-91;  8:45  am] 
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Coast  Guard 

33  CFR  Part  100 

[CGD  05-91-37] 

Special  Local  Regulations  for  Marine 
Events;  Barnegat  Bay  Classic;  Toms 
River,  NJ 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  implementation  of  33 
CFR  100.502. 

SUMMARY:  This  notice  implements  33 
CFR  100.502  for  the  Barnegat  Bay 
Classic,  an  armual  event  to  be  held  on 
August  24, 1991  in  Barnegat  Bay. 
between  Island  Beach  and  the  mainland. 
These  special  local  regulations  are 
needed  to  provide  for  the  safety  of  the 
participants  and  spectators  on  navigable 
waters  during  this  event.  The  effect  will 
be  to  restrict  general  navigation  in  the 
regulated  area. 

EFFECTIVE  DATE:  The  regulations  in  33 
CFR  100.502  are  effective  from  9  a.m.  to 
5  p.m.,  August  24. 1991.  In  case  of 
inclement  weather  causing  the  event  to 
be  postponed,  the  regulation  will  be 
effective  from  9  a.m.  to  5  p.m.,  August 
25, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 
Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
Lieutenant  Monica  L.  Lombardi,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 


Discussion  of  Regulations 

The  Barnegat  Bay  Powerboat  Racing 
Association,  Toms  River,  New  Jersey, 
submitted  an  application  to  hold  the 
Barnegat  Bay  Classic  in  Barnegat  Bay 
between  Island  Beach  and  the  mainland. 
The  event  will  consist  of  approximately 
fifty  to  sixty  powerboats,  ranging  from 
20  to  36  feet  in  length,  racing  on  a 
designated  course  within  the  regulated 
area.  Because  this  event  is  of  the  type 
contemplated  by  these  regulations,  the 
safety  of  the  participants  will  be 
enhanced  by  the  implementation  of  the 
special  local  regulations.  Waterbome 
traffic  should  not  be  severely  disrupted 
at  any  given  time,  because  dosure  of  the 
Intracoastal  Waterway  is  not 
anticipated. 

Dated:  July  15. 1991. 
W.T.  Leiand. 

RearAdmiral,  U.S.  Coast  Guard.  Commander, 

Fifth  Coast  Guard  District 

[FR  Doc.  91-17431  Filed  7-22-91;  8:45  am] 
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33  CFR  Part  100 

rCGD  OS-91-34] 

Special  Local  Regulations  for  Marine 
Events;  Havre  de  Grace  Powert>oat 
Regatta,  Susquehanna  River,  Havre  de 
Grace,  MO 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  implementation  of  33 
CFR  iOO.510. 

summary:  This  notice  implements  33 
CFR  100.510  for  the  annual  Havre  de 
Grace  Powerboat  Regatta.  The  event 
will  be  held  on  the  Susquehanna  River, 
west  of  Garrett  Island.  "The  special  local 
regulations  are  necessary  to  control 
vessel  tragic  in  the  immediate  vicinity 
of  this  event.  The  effect  will  be  to 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators  and  participants. 
EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.510  are  effective  for  the 
following  periods: 

11  a.m.  to  7  p.m.,  August  10, 1991. 

11  a.m.  to  7  p.m.,  August  11, 1991. 
FOR  further  information  CONTACT 
Mr.  Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004  (804) 
398-6'204. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 
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Boating  Affairs  Branch,  Boating  Safely 
Division,  Fifth  Coast  Guard  District,  and 
Lieutenant  Monica  L.  Lombardi,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulations 

The  Susquehanna  River  Optimist  Club 
has  submitted  an  application  to  hold  the 
annual  Havre  de  Grace  Powerboat 
Regatta  on  August  10  and  11, 1991,  on 
the  Susquehanna  River,  west  of  Garrett 
Island.  The  powerboat  race  will  consist 
of  approximately  seventy  five  inboard 
hydroplanes,  runabouts,  and  outboard 
performance  crafts  ranging  from  eight  to 
twenty  three  feet  in  length  racing  around 
an  oval  course.  Three  to  twelve  boats 
will  race  at  once,  at  speed  up  to  140 
miles  per  hour.  The  races  will  last  from 
four  to  five  hours.  Since  this  event  is  of 
the  type  contemplated  by  these 
regulations  and  the  safety  of  the 
participants  and  spectators  viewing  this 
event  will  be  enhanced  by  the 
implementation  of  special  local 
regulations  for  the  Susquehanna  River, 
33  CFR  100.510  will  be  in  effect.  Closure 
of  the  entire  waterway  is  not  anticipated 
and  marine  traffic  will  be  allowed  to 
proceed  up  the  Susquehanna  River  using 
that  portion  of  the  waterway  east  of 
Garrett  Island. 

Dated:  July  15. 1991. 
W.T.  Uland. 

Rear  Admiral,  U.S.  Coasi  Guard,  Commander. 

Fifth  Coast  Guard  District. 

[FR  Doc.  91-17428  Filed  7-22-91;  8:45  am] 
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33  CFR  Part  100 

[CGO  05-91-36) 

Special  Local  Regulations  for  Night  in 
Venice  Boat  Parade,  Ship  Channel  and 
Great  Egg  Waterway.  Ocean  City,  NJ 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  implementation  of  33 

CFR  100.504. 

SUMMARY:  This  notice  implements  33 
CFR  100.504  for  the  Night  in  Venice  Boat 
Parade,  an  emnual  event  to  be  held  on 
July  27. 1991  in  the  Ship  Channel  and  on 
the  Great  Egg  Waterway,  Ocean  City, 
New  Jersey.  These  special  local 
regulations  are  needed  to  provide  for  the 
safety  of  the  participants  and  spectators 
on  navigable  waters  during  this  event. 
The  effect  will  be  to  restrict  general 
navigation  in  the  regulated  area. 
EFFECTIVE  DATE:  The  regulations  in  33 
CFR  100.504  are  effective  from  5  p.m.  to 
11  p.m..  July  27, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips,  Chief.  Boating 


Affairs  Branch.  Fifth  Coast  Guard 
District.  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004  (804) 
39&-6204. 

SUPPLEMENTARY  INFORMATION: 
Drafting  Information: 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer, 
Boating  Affairs  Branch.  Boating  Safety 
Division.  Fifth  Coast  Guard  District,  and 
Lieutenant  Monica  L.  Lombardi,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulations 

The  City  of  Ocean  City,  New  Jersey, 
has  submitted  an  application  to  hold  the 
Night  in  Venice  Boat  Parade.  The  event 
will  consist  of  approximately  125 
vessels  ranging  from  12  to  55  feet  in 
length.  The  parade  will  start  at  Ship 
Channel  Buoy  4(LLNR  1160).  cruise 
down  the  channel  through  Great  Egg 
Waterway  to  Daybeacon  28(LLNR 
33865),  and  return  to  Great  Egg 
Waterway  Buoy  2(LLNR  33800).  Since 
this  event  is  of  the  type  contemplated  by 
these  regulations,  the  safety  of  the 
participants  will  be  enhanced  by  the 
implementation  of  the  special  local 
regulations.  Commercial  traffic  should 
not  be  severely  disrupted  at  any  given 
time,  since  commercial  vessels  will  be 
permitted  to  transit  the  regulated  area 
as  the  parade  progresses. 

Dated:  July  15, 1991. 
W.T.  Leiand. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

[PR  Doc.  91-17429  Filed  7-22-91;  8:45  am) 
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33  CFR  Part  100 

[CGD  05-91-35] 

Special  Local  Regulations  for  Marine 
Events;  U.S.  Marine  Corps  Insertion/ 
Extraction  Demonstration;  Severn 
River,  Annapolis,  MD 

agency:  Coast  Guard  DOT. 

action:  Notice  of  implementation  of  33 
CFR  100.511. 

SUMMARY:  This  notice  implements  33 
CFR  100.511  for  the  U.S.  Marine  Corps 
Insertion/Extraction  Demonstration,  an 
annual  event  to  be  held  August  16, 1991 
on  the  Severn  River,  Annapolis, 
Maryland.  These  special  local 
regulations  are  needed  to  provide  for  the 
safety  of  the  participants  and  spectators 
on  navigable  waters  during  this  event. 
They  will  restrict  general  navigation  in 
the  regulated  area. 


EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.511  are  effective  from  11:45  a.m. 
to  3:30  p.m..  August  16. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004,  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  tliis  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 
Boating  Affairs  Branch,  Boating  Safety 
Division.  Fifth  Coast  Guard  District,  and 
Lieutenant  Monica  L.  Lombardi,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulations 

The  U.S.  Naval  Academy,  Annapolis, 
Maryland,  submitted  an  application  to 
hold  the  U.S.  Marine  Corps  Insertion/ 
Extraction  Demonstration.  The 
demonstration  will  be  held  in  that 
portion  of  the  Severn  River  bounded  on 
the  south  by  Dungan  Basin  and  to  the 
north  by  the  State  Route  450  Bascule 
Bridge.  It  will  consist  of  marines 
parachuting  from  one  H-46  Helicopter  at 
various  altitudes  ranging  from  2,500  to 
10,000  feet.  The  marines  will  be  lified 
from  the  water  by  small  craft  and 
helicopter.  Since  this  event  is  of  the  type 
contemplated  by  these  regulations,  the 
safety  of  the  participants  will  be 
enhanced  by  the  implementation  of  the 
special  local  regulations.  Commercial 
traffic  should  not  be  severely  disrupted. 

Dated:  July  15. 1991. 
W.T.  Leiand. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

(FR  Doc.  91-17430  Filed  7-22-91;  8:45  am) 
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33  CFR  Parts  100  and  165 
[CGD  91-038] 

Safety  and  Security  Zones 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  temporary  rules 
issued. 

summary:  This  document  gives  notice  of 
temporary  safety  zones,  security  zones, 
and  local  regulations.  Periodically  the 
Coast  Guard  must  issue  safety  zones, 
security  zones,  and  special  local 
regulations  for  limited  periods  of  time  in 
limited  areas.  Safety  zones  are 
established  around  areas  where  there 
has  been  a  marine  casualty  or  when  a 
vessel  carrying  a  particularly  hazardous 


/ 


cargo  is  transiting  a  restrict 
congested  area.  Special  loc 
are  issued  to  assure  the  saf 
participants  and  spectators 
and  other  marine  events. 

DATES:  The  following  list  c( 
safety  zones,  security  zone; 
local  regulations  that  were 
between  April  1. 1991  and  J 
and  have  since  been  termir 
included  are  several  zones 
earlier  but  inadvertently  on 
the  past  published  Hst. 

addresses:  The  complete  t 
temporary  regulation  may  1: 
at.  and  is  available  on  requ 
Executive  Secretary,  Marin 
Council  (G-LRA-2),  U.S.  Ct 
Headquarters.  2100  Second 
Washington.  DC  20593-O00: 

FOR  FURTHER  INFORMATION 

Don  Harris,  Regulatory  Pan 
Marine  Safety  Council  at  (2 
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EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.511  are  effective  from  11:45  a.m. 
to  3:30  p.m.,  August  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004.  (804) 
398-6204. 

SUPPI.EMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  tliis  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 
Boating  Affairs  Branch.  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
Lieutenant  Monica  L.  Lombardi.  project 
attorney,  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulations 

The  U.S.  Naval  Academy,  Annapolis. 
Maryland,  submitted  an  application  to 
hold  the  U.S.  Marine  Corps  Insertion/ 
Extraction  Demonstration.  The 
demonstration  will  be  held  in  that 
portion  of  the  Severn  River  bounded  on 
the  south  by  Dungan  Basin  and  to  the 
north  by  the  State  Route  450  Bascule 
Bridge.  It  will  consist  of  marines 
parachuting  from  one  H-46  Helicopter  at 
various  altitudes  ranging  from  2,500  to 
10,000  feet.  The  marines  will  be  lifted 
from  the  water  by  small  craft  and 
helicopter.  Since  this  event  is  of  the  type 
contemplated  by  these  regulations,  the 
safety  of  the  participants  will  be 
enhanced  by  the  implementation  of  the 
special  local  regulations.  Commercial 
traffic  should  not  be  severely  disrupted. 

Dated:  July  15. 1991. 
W.T.  Leland. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 

Fifth  Coast  Guard  District. 

[FR  Doc.  91-17430  Filed  7-22-91;  8:45  am] 
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33  CFR  Parts  100  and  165 

[CGD91-03S] 

Safety  and  Security  Zones 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  gives  notice  of 
temporary  safety  zones,  security  zones, 
and  local  regulations.  Periodically  the 
Coast  Guard  must  issue  safety  zones, 
security  zones,  and  special  local 
regulations  for  limited  periods  of  time  in 
limited  areas.  Safety  zones  are 
established  around  areas  where  there 
has  been  a  marine  casualty  or  when  a 
vessel  carrying  a  particularly  hazardous 


cargo  is  transiting  a  restricted  or 
congested  area.  Special  local  regulations 
are  issued  to  assure  the  safety  of 
participants  and  spectators  of  regattas 
and  other  marine  events. 


DATES:  The  following  list  concludes 
safety  zones,  security  zones,  and  special 
local  regulations  that  were  established 
between  April  1, 1991  and  June  30, 1991 
and  have  since  been  terminated.  Also 
included  are  several  zones  established 
earlier  but  inadvertently  omitted  from 
the  past  published  list. 

ADDRESSES:  The  complete  text  of  any 
temporary  regulation  may  be  examined 
at,  and  is  available  on  request,  from 
Executive  Secretary.  Marine  Safety 
Council  (G-LRA-2),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Don  Harris,  Regulatory  Paralegal, 
Marine  Safety  Council  at  (202)  267-1477 


Docket  No. 


CGD1 -91-023 

CGD1-91-025 

CGD1  -9 1  -032 

CGD1-91-033 

CGD1-91-038 

CGD1-91-039 

CGD1-ei-042 _ 

CGD1-91-047 

CGD1-91-048 „. 

CGD1  -91  -050 _.. 

CGD1-91-053 

CGD1-91-064 

CGD1  -91  -069 

CGD1-91-070 

CGD1  -91  -072 

CGD1-91-078 

CGD1-91-096 , 

CGD7-91-21 

CGD7-91-26 

CGD7-91-29 

CGD7-91  -39 

CGD7.91-40 

CG07-91-44 

CGD7-91-56 

CGD7-91-57 

CGD7-91-59 

CGO8-91-09 

CGD8-91-14 

COTP  Baltimors  91-01 

COTP  Boston  91-34 

COTP  Charlestoo  91-45.... 

COTP  Clevelafxl  91-02 

COTP  Corp  Chris  91-01 .... 
COTP  Corp  Chris  91-02.... 
COTP  Hampton  91-5-02... 
COTP  Hampton  91-5-03... 
COTP  Hampton  91-5-04... 
COTP  Hampton  91-5-05... 

COTP  Houston  90-04 

COTP  Houston  90-05 

COTP  Houston  91-01 

COTP  Hur>tington  91-01.... 

COTP  Jack/ville  91-14 

COTP  Jack/vilte  91-17 

COTP  Jack/ville  91-20. 

COTP  Jack/ville  91-31 

COTP  Jack/ville  91-35 

COTP  Jack/ville  91-38.. 


between  the  hours  of  B  a.m.  and  3:30 
p.m.,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The  local 
Captain  of  the  Port  must  be  immediately 
responsive  to  the  safety  needs  of  the 
waters  within  his  jurisdiction;  therefore, 
he  has  been  delegated  the  authority  to 
issue  these  regulations.  Since  events  and 
emergencies  usually  take  place  without 
advance  notice  or  warning,  timely 
publication  of  notice  in  the  Federal 
Register  is  often  precluded.  However, 
the  affected  public  is  informed  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  frequently 
provided  by  Coast  Guard  patrol  vessels 
enforcing  the  restrictions  imposed  in  the 
zone  to  keep  the  public  informed  of  the 
regulatory  activity.  Because  mariners 
are  notified  by  Coast  Guard  officials  on 
scene  prior  to  enforcement  action. 
Federal  Register  notice  is  not  required  to 
place  the  special  local  regulation, 
security  zone,  or  safety  zone  in  effect. 


However,  the  Coast  Guard,  by  law,  must 
publish  in  the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obligation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  publishes  a  periodic  list  of  these 
temporary  local  regulations,  security 
zones,  and  safety  zones.  Permanent 
safety  zones  are  not  included  in  this  list. 
Permanent  zones  are  published  in  their 
entirety  in  the  Federal  Register  just  as 
any  other  rulemaking.  Temporary  zones 
are  also  published  in  their  entirety  if 
sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  Non-major  safety  zones, 
special  local  regulations  and  security 
zones  have  been  exempted  from  review 
under  E.0. 12291  because  of  their 
emergency  nature  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
April  1, 1991  through  June  30. 1991 
unless  otherwise  indicated. 


Location 


COTP  Jack/ville  91-49 


Sar>dy  Hook  Channel 

New  York  Harbor 

Upper  Bay  And  East  River.. 

Ma-ha:«et  Bay 

Hudson  Rtver 

Jamaica  Bay 

Upper  Bay  and  East  River... 

Chester,  Ct 

West  Milford,  N.J 

New  York,  East  Rivef.._ 

Long  lslar>d  Sound 

Upper  Bay  of  NY  and  NJ .... 

Connecticut  River 

Upper  Hudson  River 

Harvard- Yale  Regatta 

Castle  Point.. 
Hudson  River . 

Marathon  Offshore 

St  Petersburg 

City  of  FL  Lauderdale 

Savannah  River 

Lake  Worth,  ICW , 

Sertoma  Club 

Singer  island  Beach 

Cape  Canaveral 

Lake  Worth.  Fl 

Neches  River 

Kawasaki  Country 

Patapsco  River 

Boston  Inner  Hart)or 

Ashley  River 

Cuyahoga  River 

Brownsville  Ship  Channel.. 
Corp  Chris  Ship  Channel... 

Chesapeake  Bay 

Hampton  River 

Norfolk  Hartxx  Reach 

Chesapeake  Bay 

Simms  Bayou 

Houston  Ship  Channel 

Houston  Ship  Channel 

Kanawfia  Rlver...™.._......._. 

St.  Johns  River 

Intracoastal  Waterway 

St  Johns  River 

St  Johns  River 

St  Johns  River 

Amelia  River , 

St  Johns  River 


Type 


Security 
Security 
Safety  .„ 
Sctoty... 
Safety... 
Safety... 
Safety... 
Safe^... 
Special. 
Safety... 
Safety... 
Safety... 
Special. 
Safety... 
Special. 
Safety... 
Safety.... 
Special.. 
Special.. 
Special.. 
Special.. 
Special.. 
Special.. 
Special.. 
Special.. 
Special.. 
Special.. 
Special.. 
Security. 
Safety.-. 
Safety.-. 
Safely.... 
Safety.-. 

Safety 

Safety.... 
Security. 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Safely 

Safely  ...- 

Safety 

Safety 


Effective  date 


Mar.  28.  91. 

Mar.  26,  91. 

June  10,  91 

May  4.  91. 

June  a  91. 

May  9,  91. 

May  26.  91. 

June  12.91. 

May  18.  91. 

May  16.  91 

May  18.  91. 

June  10.  91. 

June  27,  91. 

June  8.  91. 

June  1.91. 

June  19.  91. 

June  28,  91. 

Apr.  28.  91. 

Apr.  7.91. 

Apr.  20,  91. 

June  7.  91 

May  5.  91. 

May  19.91 

June  23.  91. 
June  29.  91. 
June  29,  91. 
Apr.  21.91. 
June  16,  91. 
Apr.  17,91. 
May  18,  91. 
June  10.  91. 
Junes,  91. 
Jan.  13,  91. 
Feb.  28,  91 
Apr.  20.  91. 
May  12.  91. 
May  31,  91. 
June  28.  91. 
May  22.  90. 
June  4,  90. 
Apr.  6,  91 
June  2,  91. 
Mar.  16.91. 
Mw.  24,  91. 
Mar.  28.  91. 
Apr.  7,  91. 
Apr.  13,  91. 
May  3,  91. 
lulay  19.91. 
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Docket  No 


COTP  Jack/vJIte  91-55 

CXJTP  LA/LB  90-02.__ 

COTP  LA/LB  90-08 

COTP  LA/LB  91-09 

COTP  LA/LB  91-10 

COTP  LA/LB  91-11 

COTP  LA/LB  91-12....„ 

COTP  LA/LB  91-13..„ 

COTP  LA/LB  91-14 

COTP  Lo«iisvitle  90-18 

COTP  Loois«rtle  90-17 

COTP  LouisviOe  90-16 

COTP  Miami  91-24 

COTP  Miami  91-25....„ , 

COTP  Miami  91-37 

COTP  Miami  91-48 

COTP  Mobile  91-01 

COTP  MobUe  91-02 _ 

COTP  Mobtte  91  -03 

COTP  Mobile  90-05 

COTP  Mobile  90-06 

COTP  Mobile  90-06 

COTP  Mobile  90-14 

COTP  Mobile  90-16„ „ 

COTP  Mobile  90-17 

COTP  Morgan  Oty 

COTP  New  Orleans  90-04. „ 

COTP  New  Orleans  9G-05 

COTP  New  Orleans  90-06 

COTP  New  Orleans  90-07 

COTP  Paducah  91-02 

COTP  Paducah  91-03 

COTP  Pittsburgh  91-01 

COTP  Pittsburgh  91-02 

COTP  Pon  Arthur  90-03 

COTP  Port  Arthur  90-04 

COTP  Port  Arthur  90-05 

COTP  Portland  91-01 

COTP  Portland  90-07 

COTP  Pugot  Sound  91-02 

COTP  St  Loos  91-01 

COTP  St  Louis  91-02 

COTP  St  Louis  91-03 

COTP  St  Louts  91-04 

COTP  St  Louis  91-05 

COTP  St  Louis  91-06 

COTP  St  Lows  91-07 

COTP  St  Louis  9i-08 

COTP  SF  Bay  91-05 

COTP  SF  Bay  91-06 

COTP  SF  Bay  9l-08.._ 

COTP  San  Juan  91-02 

COTP  Savannah  91-16 

COTP  Savannah  91-23 

COTP  Savannah  91-53 

COTP  Tampa  91-47 

COTP  Tampa  91-51 


Location 


St  Johns  River 

Ports  of  LA/LB 

Ports  of  LA/LB 

Ports  of  LA/LB 

Ports  of  LB 

Ports  of  LB 

Ports  of  LB „ _. 

Ports  of  LB 

Ports  of  LA 

Louisville,  KY 

Louisvflle,  KY 

Louisville.  KY 

Key  Largo 

Upper  Matecumbe 

Port  Everglades 

Miami 

Mobile  Bay 

Mississippi  Sound 

Pescagoula  River 

Gulf  Intracoastal 

Waters  of  the  GICW 

Mobile  River 

Mississippi  Sound 

Mobile  Bay „ 

Mobile  Bay 

Lake  Palourde 

Lower  Mississippi 

Lower  Mississippi 

Lower  Mississippi 

M/V  Green  Island 

Cumberland  River 

Upper  Mississippi 

Monongahela  River 

Ohio  River 

Port  of  Beaumont 

Port  of  Port  Arthur 

Sabine  Neches  Waterway 

Columbia  River 

Coos  Bay 

Puget  Sound.  Washington 

Illinois  River. 

Illinois  River 

Illinois  River 

Illinois  Rr/er 

Upper  Mississippi 

Upper  Mississippi 

Upper  Mississippi 

Upper  Mississippi 

San  Francisco  Bay 

San  Francisco  Bay 

San  Francisco  Bay _.. 

San  Juan  Hartxjr 

Si|;*annah  River 

Savannah  River ."; 

Savannah  River 

Tampa  Bay 

Crystal  River 


Type 


Safety... 
Safety... 
Safety... 
Safely... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety... 
Safetjf... 
Safety... 
Security 
Security 
Safety... 
Security 
Safety... 
Security 
Security 
Safely... 
Safety... 
Safety... 
Safely... 
Safety... 
Safely... 
Safety... 
Safely... 
Safely... 
Security 
Security 
Safety... 
Safely... 
Safety... 
Safety... 
Security 
Security 
Security 
Safety... 
Safely... 
Safety... 
Safety... 
Safety... 
Safety... 
Safety,.. 
Safely... 
Safety... 
Safely... 
Safely... 
Safety... 
Safety  ..t 
Safely... 
Safety... 
Safety... 
Safety... 
Safely... 
Security 
Safety... 


Effective  date 


June  2.  91. 
May  23.  91 
Apr  23,91. 
Apr  29,91 
May  13.91. 
June  6.  91. 
June  7,  91. 
June '11,  91. 
June  15,  91. 
Dec.  31,  90. 
Dec  20,  90. 
Dec.  10,  90 
Apr.  1,  91. 
Apr.  3,91. 
Apr.  19,91 
May  17,91. 
Dec.  30,  90. 
Jan.  21,  91 
Mar  16.91 
Aug.  9.  90. 
June  1 ,  90. 
June  26,  90 
Aug.  4,  90. 
Aug.  10,  90. 
Nov  15,90. 
July  22,  90. 
July  4,  90 
July  4,  90. 
Oct  24,  90. 
Oct.  27.  90. 
Apr.  9,  91. 
June  8,  91 . 
Feb.  22,  91 
May  25,  91. 
Aug  25,  90. 
Aug.  31,  90. 
Aug.  29,  90. 
Mar.  5,91. 
Sept  21.  90. 
May  1 1 ,  91 . 
Jan.  10,  91. 
Jan.  11,  91. 
Jan.  17,  91 
Jan  22,  91 
Apr.  1,  91. 
May  10,91 
May  7,  91 
May  7,  91 
May  4,  91. 
June  9,  91 . 
June  14.  91 
May  19,  91 
Apr  9,  91 . 
Apr.  6.  91 
May  23,  91 
May  20.  91 
May  24.  91 


Dated:  July  10. 1991. 
D.M.  Wrye. 

Lieutenant  Commander.  USCC.  Acting 
Executive  Secretary.  Marine  Safety  Council. 
[FR  Doc.  91-17247  Filed  7-22-91;  8:45'aml 

BILUNG  CODE  4910-14-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(FRL-3972-3) 

Reconsideration  of  Ceilain  Federal 
PACT  Rules  for  Illinois 

AGENCV:  U.S.  Environmental  Protection 
Agency. 


ACTION:  Notice  of  compliance  date 
extension  (12-4-5154). 

SUMMARY:  Today's  action  annoimces  a 
60-day  compliance  dale  extension  for 
the  applicability  of  certain  Federal  mles 
requiring  Reasonably  Available  Control 
Technology  (RACT)  to  control  the 
emissioo  of  volatile  organic  compounds 
(VOCs)  in  the  Illinois  portion  of  the 
Chicago  ozone  nonaftainment  area  (55 
¥R  26814.  June  29. 1990).  The 
effectiveness  of  these  regulations, 
including  the  applicable  compliance 
dates,  is  stayed  for  60  days  (until  August 
3a  1991)  for  the  following  parties:  (1) 
The  Illinois  Environmental  Regulatory 
Group  (lERG).  including  its  member 


companies:  (2)  AUsteel,  Incorporated 
(Allsteel);  (3)  Riverside  Labora  lories, 
Incorporated  (Riverside):  (4)  the  I'rinting 
Industry  of  Illinois/Indiana.  in(  'uding  its 
member  companies,  and  R.R.  Dcnnelley  A 
Sons  Company;  (5)  Reynolds  Metals 
Company  (Reynolds):  (6)  General 
Motors  Corporation  (GM);  (7)  Stepan 
Company  (Stepan);  and  (8)  Duo-Fast 
Corporation  (Duo-Fast).  USEPA  is 
issuing  this  compliance  date  extension 
pursuant  to  sections  110(c),  301(a)  and 
307(d)(1)(B)  of  the  Clean  Air  Act  (CAA), 
42  U,S.C,  7410(c).  7601(a)  and 
7607(d)(1)(B).  which  allow  the  Agency  to 
revise  a  Federal  implementation  plan. 
The  Agency  is  not  subjecting  this 
rulemaking  to  notice  and  comment 


based  on  the  good  cause  e: 
the  Administrative  Procedi 
(APA).  5  U.S.C.  553(b)(B).  I 
compliance  date  extension 
immediately  effective  upor 
the  Administrator  pursuan 
5  U.S.C.  553(d)  (1)  and  (3)  f 
and  because  it  relieves  a  n 
EFFECTIVE  DATE:  July  1.  19S 
FOtt  FURTHER  INFORMATION 
Randolph  O.  Cano.  Regulal 
Development  Branch.  U.S. 
Environmental  Protection  / 
Region  V,  230  South  Dearb^ 
Chicago.  Illinois  60604.  (3i: 
SUPPLEMENTARY  INFORMAT 

I.  Background 

On  April  1. 1987.  the  Stat 
Wisconsin  filed  a  complain 
United  States  District  Cour 
Eastern  District  of  Wiscons 
that  USEPA.  among  other  a 
the  Illinois  and  Indiana  ozc 
implementation  plans  in  co 
with  section  172  (b)  and  (c) 
[Wisconsin  v.  Reilly,  No.  8! 
E.D.  Wis.  Sep.  22. 1989).  As 
court-approved  settlement 
signed  by  USEPA  and  the  £ 
Illinois  and  VVisconsin  on  E 
1989.  USEPA  agreed  to  redi 
of  VOCs.  an  ozone  precursi 
promulgating  revision  to  thi 
rules  contained  in  the  Illino 
Implementation  Plan  (SIP)  i 

The  settlement  agreemen 
deadline  for  the  completion 
rulemaking,  requiring  USEF 
promulgate  final  revisions  t 
VOC  RACT  rules  in  the  Illii 
March  18. 1990,  While  that 
later  extended  to  June  8. 19i 
USEPA  with  little  time  to  ci 
especially  demanding  and  c 
task.'  On  June  29. 1990.  USl 
promulgated  final  Federal  r 
26814)  requiring  RACT  to  C( 
emission  of  VOCs  in  six  coi 
Chicago  metropolitan  area: 
DuPage,  Kane.  Lake,  McHe 
Counties. 

Ten  petitions  for  review  i 
June  29. 1990.  revisions  to  tl 
were  filed  in  and  consolida 
United  States  Court  of  App 
Seventh  Circuit,  as  a  result 

'  For  example,  the  rulemaking  es 
regulatory  requirements  governing  i 
approximately  1000  sources.  In  add 
revieMied  approximately  four  linear 
comments  prior  to  promulgation  of 
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Location 
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Type 


Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Security., 
Security. 

Safety 

Security. 

Safety 

Security :. 
Security  . 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Security.. 
Security. 

Safety 

Safety 

Safety 

Safety 

Security. 
Security. 
Security. 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety,.... 

Safety 

Safety 

Safety 

Safety 

Safety 

Safety  ..u. 

Safely 

Safety 

Safely 

Safely 

Safety 

Security  . 
Safety 


Effective  date 


June  2,  91. 
»^ay23.  91. 
Apr  23.91. 
Apr  29,91 
May  13.91. 
June  8.  91. 
June  7,  91. 
June  '1 1 ,  91 . 
June  15,  91. 
Dec.  31,  90 
Dec  20,  90. 
Dec.  10,  90 
Apr.  1,  91. 
Apr  3.91. 
Apr.  19,91. 
May  17,91. 
Dec.  30.  90. 
Jan.  21,  91. 
Mar  16,91. 
Aug.  9.  90. 
June  1 ,  90. 
June  26,  90 
Aug.  4,  90. 
Aug.  10,  90. 
Nov  15,90 
July  22.  90. 
July  4,  90. 
July  4,  90. 
Oct  24,  90. 
Oct.  27.  90. 
Apr.  9.  91. 
June  8.  91. 
Fet).  22,  91. 
May  25,  91. 
Aug  25,  90 
Aug.  31,  90 
Aug.  29,  90. 
Mar.  5,  91. 
Sept  21,90 
May  11.  91. 
Jan.  10,  91. 
Jan.  11,  91. 
Jan.  17,  91. 
Jan  22,  91 
Apr.  1,  91. 
May  10,91 
May  7,  91 
May  7,  91 
May  4,  91. 
June  9.  91 . 
June  14,  91 
May  19,  91 
Apr  9,91. 
Apr.  6.  91 
May  23,  91. 
May  20.  91 
May  24.  91. 
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companies:  (2)  AUsteel.  Incorporated 
(Allsteel);  (3)  Riverside  Laboralnries, 
Incorporated  (Riverside):  (4)  the  I'rinting 
Industry  of  Illinois/Indiana,  inciuding  its 
member  companies,  and  R.R.  Dcnnelley  & 
Sons  Company;  (5)  Reynolds  Metals 
Company  (Reynolds);  (6)  General 
Motors  Corporation  (CM);  (7)  Stepan 
Company  (Stepan);  and  (8)  Duo-Fast 
Corporation  (Duo-Fast).  USEPA  is 
issuing  this  compliance  date  extension 
pursuant  to  sections  110(c),  301(a)  and 
307(d)(1)(B)  of  the  Clean  Air  Act  (CAA). 
42  U.S.C.  7410(c),  7601(a)  and 
7607(d)(1)(B),  which  allow  the  Agency  to 
revise  a  Federal  implementation  plan. 
The  Agency  is  not  subjecting  this 
rulemaking  to  notice  and  comment 


based  on  the  good  cause  exception  in 
the  Administrative  Procedure  Act 
(APA),  5  U.S.C.  553(b)(B).  Further,  this 
compliance  date  extension  will  be 
immediately  effective  upon  signature  of 
the  Administrator  pursuant  to  the  APA. 
5  U.S.C.  553(d)  (1)  and  (3)  for  good  cause 
and  because  it  relieves  a  restriction. 
EFFECTIVE  DATE:  July  1,  1991. 
FOf»  FURTHER  INFORINATION  CONTACT: 
Randolph  O.  Cano,  Regulation 
Development  Branch.  U.S. 
Environmental  Protection  Agency. 
Region  V,  230  South  Dearborn  Street. 
Chicago,  Illinois  60604,  (312)  886-6036. 
SUPPLEIMENTARY  INFORMATION: 

I.  Background 

On  April  1. 1987.  the  State  of 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  seeking 
that  USEPA.  among  other  actions,  revise 
the  Dlinois  and  Indiana  ozone 
implementation  plans  in  conformance 
with  section  172  (b)  and  (c)  of  the  CAA 
[Wisconsin  v.  ReiiJy,  No.  87-C-0395, 
E.D.  Wis.  Sep.  22, 1989).  As  a  result  of  a 
court-approved  settlement  agreement 
signed  by  USEPA  and  the  States  of 
Illinois  and  Wisconsin  on  September  22, 
1989,  USEPA  agreed  to  reduce  emissions 
of  VOCs,  an  ozone  precursor,  by 
promulgating  revision  to  the  VOC  RACT 
rules  contained  in  the  Illinois  State 
Implementation  Plan  (SIP)  for  ozone. 

The  settlement  agreement  set  a  tight 
deadline  for  the  completion  of  the 
rulemaking,  requiring  USEPA  to 
promulgate  final  revisions  to  correct  the 
VOC  RACT  rules  in  the  Illinois  SIP  by 
March  18, 1990.  While  that  date  was 
later  extended  to  June  8, 1990,  it  left 
USEPA  with  little  time  to  complete  an 
especially  demanding  and  complex 
task.'  On  June  29, 1990,  USEPA 
promulgated  final  Federal  rules  (55  FR 
26814)  requiring  RACT  to  control  the 
emission  of  VOCs  in  six  counties  in  the 
Chicago  metropolitan  area:  Cook. 
DuPage,  Kane,  Lake,  McHenry,  and  Will 
Counties. 

Ten  petitions  for  review  of  USEPA's 
June  29, 1990,  revisions  to  the  Illinois  SIP 
were  filed  in  and  consolidated  by  the 
United  States  Court  of  Appeals  for  the 
Seventh  Circuit,  as  a  result  of  certain 


'  For  example,  the  rulemaking  established 
regulatory  requirements  governing  the  emissions  of 
approximately  1000  sources.  In  addition.  USEPA 
reviewed  approximately  four  linear  feet  of  public 
commenls  prior  to  promulgation  of  the  final  rule. 


motions  and  court  orders;  five  of  the 
petitions  have  been  severed  in  whole  or 
in  part  from  the  consolidated  case.* 
Illinois  Environmental  Regulatory 
Group  riERG").  et  al.  v.  Reilly.  No.  90- 
2778.  In  addition.  Reynolds,  initially  a 
petitioner,  was  subsequently  granted 
intervenor  status  at  its  request. 

Today's  action  deals  with  the  five 
parties  remaining  in  the  consolidated 
case  lERG  v.  Reilly  (No.  90-2778),  with 
CM;  and  with  Duo-Fast  and  Stepan.' 
These  parties  are  the  only  sources 
subject  to  the  federally  promulgated 
RACT  rules  that  have  suggested  through 
a  challenge  to  those  rules  that  the  July  1. 
1991.  compliance  date  is  unreasonable 

»  On  December  7. 1990.  the  Court  granted  a  joint 
motion  for  severance  and  deferred  briefing  for 
Minnesota  Mining  and  Manufacturing  Company 
(3M).  3M  challenged  the  RACT  rules  as  they  applied 
to  the  emission  of  perflouro-carbons.  In  the  final 
RACT  rulemaking.  USEPA  provided  that  the  RACT 
rules  to  the  extent  that  they  applied  to  those 
emissions,  would  not  apply  until  "one  year  from  the 
date  USEPA  acts  on  3M's  petition"  (55  FR  al  26844. 
20863).  USEPA  has  not  yet  taken  action  on  that 
petition. 

On  November  2. 1990.  USEPA  filed  a  motion  to 
hold  briefing  in  abeyance  for  certain  issues  related 
to  three  of  the  petitioners:  CM.  Viskase  Corporation 
and  Allsteel.  In  that  motion  USEPA  represented  to 
the  Court  its  intent  to  undertake  an  administrative 
slay  and  reconsideration  for  particular  sources  of 
air  emissions  at  those  petitioners'  facilities.  On 
December  7. 1990.  the  Court  granted  USEPA's 
motion  to  hold  briefing  in  abeyance  and  severed  the 
appeals  for  CM.  Viskase  and  Allsteel  from  the 
consolidated  action.  On  December  20. 1990.  the 
Court  clarified  its  order  with  regard  lo  Allsteel.  such 
thai  AIMeel's  appeal  remained  with  Ihe 
consolidated  actions  for  purposes  of  briefing  Ihe 
issues  not  covered  by  USEPA's  November  2, 1990, 
motion  (i.e..  issues  not  related  lo  Allsleel's  adhesive 
lines).  On  January  4. 1991  (56  FR  460).  USEPA 
announced  a  3-moi:th  partial  stay  and 
reconsideration  of  some  of  the  June  29. 1990.  RACT 
rules  for  the  General^  Motors.  Viskase.  and  Allsteel. 
At  that  lime.  USEPA  also  proposed  lo  extend  Ihe 
slay  beyond  the  3-monlh  period,  if  and  as  necessary 
lo  complete  reconsideration  of  the  subject  rules. 

On  March  1, 1991,  the  Court  granted  USEPA's 
unopposed  motion  for  expedited  severance  of 
petitions  and  lo  hold  in  abeyance  Ihe  briefing 
schedule  for  petitioners  Duo-FasI  and  Stepan. 
USEPA  is  currently  in  the  process  of  issuing  a  Inree- 
month  administrative  slay  of  Ihe  applicable  rules 
and  compliance  dales  pursuant  to  section 
307(d)(7)(B)  for  Duo-FasI  and  Stepan.  Moreover,  the 
Agency  will  be  proposing  to  temporarily  stay  the 
effectiveness  of  Ihe  applicable  rules  and  compliance 
dales  beyond  Ihe  three  months  for  those  facililies  if 
and  as  needed  lo  complete  consideration  of  their 
Petitions  for  Reconsideration. 

*  This  eo-day  compliance  date  extension  applies 
to  those  two  companies  lo  Slepan  and  Duo-Fast 
only  to  the  extent  that  USEPA  does  not  complete  ils 
source-specific  rulemaking  before  July  1. 1991. 


(and  that  they,  therefore,  need  a  short 
extension  of  the  compliance  date),  and 
for  whom  USEPA  has  not  agreed  to 
reconsider  the  rules.  Hence,  as  to  the 
identified  rules  for  these  parties,  USEPA 
is  extending  the  compliance  date  for  60 
days,  until  August  30. 1991.  a  de  minimis 
time  period. 

This  60-day  compliance  date 
extension  is  not  inconsistent  with  the 
Clean  Air  Act  Amendments  of  1990 
(CAAA),  Public  Law  101-549, 104 
section  2399.  The  amended  CAA 
includes  a  provision,  section  193.  42 
U.S.C.  7515,  that  requires  areas  seeking 
revisions  to  a  SIP  (or.  as  in  this  instance, 
federally  promulgated  revisions)  to 
assure  that  the  plan  will  achieve 
"equivalent"  emission  reductions. 
Equivalent  reductions  must  occur  during 
the  same  time  period  in  which  it  would 
have  been  reasonable  for  the  area  to 
comply  with  the  implementation  plan. 
USEPA  recognizes,  however,  that  this 
may  not  be  feasible,  in  all  instances.  As 
a  result,  under  the  power  granted  in 
section  301(a),  of  the  CAA.  USEPA  has 
interpreted  the  statute  to  allow  for  a  de 
minimis  exception.  Cf.  Alabama  Power 
Co.  v.  Costle.  636  F.  2d  323,  360  (DC  Cir. 
1980).  In  the  present  case,  USEPA  is 
extending  the  compliance  date  for 
specific  sources  for  a  minimal  period.* 
The  administrative  burden  required  to 
produce  equivalent  emission  reductions 
for  the  60-day  period,  and  for 
establishing  those  new  limits  through  a 
rulemaking  procedure,  greatly  outweighs 
the  minimal  benefit  received  under  the 
present  circumstance.  Stated  differently, 
since  the  time  of  extension  is  so  limitecl, 
the  equivalent  reductions  that  could  be 
achieved  during  the  extension  period 
are  so  minimal  that  they  cannot  justify 
the  Agency's  efforts  in  attempting  to 
achieve  them:  therefore,  the  Agency  is 
justified  in  allowing  this  de  minimis 
exception  from  the  statutory  design.  See 
Id.;  District  of  Columbia  v.  Orleans.  406   g 
F.2d  957,  959  (DC  Cir.  1968). 

II.  The  Compliance  Date  Extension 

The  time  for  complying  with  the  rules 
promulgated  by  USEPA  on  June  29, 1990, 
as  RACT  to  control  VOC  emissions  in 
the  Illinois  portion  of  the  Chicago  ozone 
nonattainment  area  is  extended  for  60 


*  USEPA  further  notes  that  the  original 
compliance  period  of  one  year  was  a  relatively 
short  period.  Even  with  Ihe  sixty-day  compliance 
date  extension.  Ihe  compliance  period  remains 
relatively  short. 
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days  until  August  30. 1991  for  (1)  lERG. 
including  its  member  companies:  (2) 
Allsteel;  (3)  Riverside:  (4)  Printing 
Industry  of  Illinois/Indiana,  including  its 
member  companies,  and  R.R.  Donnelley 
&  Sons  Company;  (5)  Reynolds:  (6)  GM; 
(7)  Duo-Fast;  and  (8)  Stepan. 

III.  Issuance  of  Compliance-Date 
Extension  and  Purpose 

USEPA  hereby  issues  a  60-day 
compliance  date  extension  for 
compliance  with  the  June  29, 1990, 
federally-promulgated  VOC  RACT  rules 
as  they  pertain  to  the  eight  parties 
identified  above.  The  purpose  of  this 
comphance  date  extension  is  to  provide 
a  de  minimis  amount  of  time  that  is 
necessary  for  these  parties  to  comply 
with  the  RACT  rules. 

rV.  Authority  for  Compliance-Date 
Extension  andileconsideration 

The  copi^iance  date  extension 
announced  by  this  notice  is  being 
undertaken  pursuant  to  section 
307(d)(1)(B)  of  the  CAA.  42  U.S.C. 
7607(d)(1)(B).  However.  USEPA  has 
determined  that  the  good  cause 
exception  to  notice-and-comment 
rulemaking  applies. 

The  CAA  establishes  the 
administrative  procedure  for  certain 
types  of  actions  taken  pursuant  the 
CAA,  including  federally  promulgated 
implementation  plan  revision  actions 
(section  307(d),  42  U.S.C.  7607(d)).  For 
these  actions,  the  CAA  provides  a 
comprehensive  set  of  procedures  for 
rulemaking  which  expressly  displaces 
the  requirement  to  comply  with  many  of 
the  rulemaking  provisions  of  the  APA. 
One  provision  that  still  applies, 
however,  is  provision  concerning 
excepiJions  from  following  the  notice- 
and-comment  requirement,  5  U.S.C. 
553(b)  (A)  and  (B).  Under  section 
553(b)(B},  an  agency  may  dispense  with 
the  notice-and-comment  procedure  in  a 
rulemaking  upon  a  good  cause  finding 
that  the  procedure  is  "impracticable, 
unnecessarj',  or  contrary  to  the  public 
interest." 

Notice  and  comment  in  the  present 
proceeding  is  impracticable.  It  is 
impracticable  forlhe  Agency  to  provide 
notice  and  accept  comment  due  to  the 
imminent  approach  of  the  original 
compliance  date.  See  Council  of 
Southern  Mountains,  Inc.  v.  Dgnovan, 
653  F.  2d  573,  581  (DC  Cir.  1981).  Since 
the  deferred  compliance  date  is  for  a 
relatively  short  period  of  time,  a.id 
USEPA  fully  expects  the  new 
compliance  date  to  remain  in  effect, 
USEPA  may  justifiably  forego  notice 
and  comment.  Id.  Since  the 


Administrator  finds  good  cause  for  not 
providing  notice  and  an  opportunity  for 
comment,  USEPA  is  issuing  the 
extension  today  as  a  final  rule.  Further, 
this  compliance  date  extension  will  be 
immediately  effective  upon  signature  of 
the  Administrator  pursuant  to  the  APA, 
5  U.S.C.  553(d)  (1)  and  (3)  for  good  cause 
and  because  it  relieves  a  restriction. 
Under  Executive  Order  12291.  this 
action  is  not  "major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone. 

Identification  of  Document:  60-Day 
Compliance  Date  Extension  of  the  June 
29, 1990  federally  promulgated  RACT 
rules  as  they  pertain  to  certain  parties  in 
lERG  v.  Reilly. 

Dated:  July  1. 1991. 
William  K.  Reilly. 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  O— Illinois 

2.  Section  52.741,  is  amended  by 
adding  paragraph  (z)(2)  to  read  as 
follows: 

§  52.741    Control  strategy:  Ozone  control 
measures  for  Cook,  Dupage,  Kane,  Lake, 
McHenry,  and  Wni  Counties. 

*  4  *  *  « 

(z)  *  *  * 

(2)  Compliance  with  all  of  40  CFR 
52.741  is  stayed  for  60  days  (July  1. 1991 
until  August  30, 1991)  as  it  pertains  to 
the  following  parties:  the  Illinois 
Environmental  Regulatory  Group 
including  its  approximately  40  member 
firms;  Allsteel,  Incorporated;  Riverside 
Laboratories,  Incorporated;  the  Printing 
Industry  of  Illinois/Indiana  Association 
including  its  member  firms,  and  R.R. 
Donnelley  &  Sons  Company;  the  rules 
applicable  to  General  Motors 
Corporation;  Reynolds  Metals  Company: 
Stepan  Company;  and  Duo-Fast 
Corporation.  Final  compliance  for  these 
parties  is  extended  60  days  from  July  1. 
1991  until  August  30, 1991. 

[FR  Doc.  91-16491  Filed  7-22-91;  8:45  am) 

BILLING  CODE  6560-50-41 


40  CFR  Part  52 

[FRL  3972-4] 

Reconsideration  of  Certain  Federal 
RACT  Rules  for  Illinois 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Notice  of  stay  and 
reconsideration  (IL  12-5-5133). 

SUMMARY:  Today's  action  announces  a 
3-month  stay  of  certain  Federal  rules 
requiring  Reasonably  Available  Control 
Technology  (RACT)  to  control  volatile 
organic  compounds  (VOCs)  in  the 
lUinois  portion  of  the  Chicago  ozone 
nonattainment  area  (55  FR  26814,  June 
29, 1990).  The  effectiveness  of  the 
following  rules,  including  the  applicable 
compliance  dates,  is  stayed  for  3  months 
pending  reconsideration:  (1)  The 
emission  limitations  and  standards  for 
miscellaneous  metal  parts  and  products 
coating  operations  only  as  applied  to 
Duo-Fast  Corporation's  (Duo-Fast) 
"power  driven  metal  fastener" 
manufacturing  facility  in  Franklin  Park, 
Illinois  (55  FR  at  26868-9,  codified  at  40 
CFR  52.741(e){l)(i)(J)),  as  well  as  the  July 
1, 1991,  compliance  date  (55  FR  at  26872, 
codified  at  40  CFR  52.741(e)(5));  and  (2) 
the  emission  limitations  and  standards 
for  miscellaneous  organic  chemical 
manufacturing  processes  only  as  applied 
to  Stepan  Company's  (Stepan) 
manufacturing  facility  near  Millsdale, 
Illinois  (55  FR  at  26884,  codified  at  40 
CFR  52.741(w)(3)),  as  well  as  the  July  1, 
1991,  compliance  date  (55  FR  at  26884. 
codified  at  40  CFR  52.741(w)(4)).  USEPA 
is  issuing  this  stay  pursuant  to  Clean  Air 
Act  (CAA)  section  307(d)(7)(B).  42  U.S.C. 
7607(d)(7)(B),  which  provides  the 
Administrator  with  authority  to  stay  the 
effectiveness  of  a  rule  during 
reconsideration. 

Elsewhere  in  the  Proposed  Rules 
section  of  today's  Federal  Register. 
USEPA  proposes,  under  CAA  sections 
110(c)  and  301(a)(1).  42  U.S.C.  7410(c) 
and  7601(a)(1).  to  temporarily  stay  the 
effectiveness  of  these  rules  and 
applicable  compliance  dates  beyond  the 
3  months  provided  by  this  stay,  but  only 
if  and  as  long  as  necessary  to  complete 
reconsideration  of  the  rules  in  question. 

EFFECTIVE  DATE:  Effective  July  23. 1991, 
the  following  rules  and  applicable 
compliance  dates  are  stayed  until 
October  23, 1991:  (1)  Emission 
limitations  and  standards  for  thL> 
miscellaneous  metal  parts  and  products 
coating  operations  only  as  applied  to 
Duo-Fast's  "power  driven  metal 
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fastener"  manufacturing  fai 
Franklin  Park,  Illinois  (55  F 
to  be  codified  at  40  CFR 
52.741(e)(l)(i)(J)),  as  well  as 
1991,  compliance  date  (55  F 
be  codified  at  40  CFR  52.74 
(2)  the  emission  limitations 
standards  for  miscellaneou 
chemical  manufacturing  pn 
as  applied  to  Stepan's  mam 
facility  near  Millsdale,  Illin 
26884,  to  be  codified  at  40  C 
52.741(w)(3)).  as  well  as  the 
compliance  date  (55  FR  at  2 
codified  at  40  CFR  52.741  (w 
FOR  FURTHER  INFORMATION 
Randolph  O.  Cano,  Regulat 
Development  Branch  (5AR- 
Environmental  Protection  fi 
Region  V.  Chicago.  Illinois  ( 
888-6036. 
SUPPLEMENTARY  INFORMATI 

I.  Background 

On  April  1. 1987,  the  Stati 
Wisconsin  filed  a  complain 
United  States  District  Courl 
Eastern  District  of  Wiscons 
that  USEPA,  among  other  a 
the  Illinois  and  Indiana  ozo 
implementation  plans  in  co; 
with  section  172  (b)  and  (c) 
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promulgate  final  revisions  t 
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later  extended  to  June  8.  la 
USEPA  with  little  time  to  cc 
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26814)  requiring  RACT  to  c( 
emission  of  VOCs  in  six  coi 
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DuPage,  Kane,  Lake,  McHei 
Counties. 

Subsequently,  ten  petitioi 
of  USEPA's  June  29, 1990,  rt 
the  Illinois  SIP  were  filed  in 
States  Court  of  Appeals  for 
Circuit.  Duo-Fast  and  Stepa 


'  For  example,  the  rulemaking  es 
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reviewtd  approximately  four  linear 
comments  prior  to  promulgation  of 
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40  CFR  Part  52 

[FRL  3972-4] 

Reconsideration  of  Certain  Federal 
RACT  Rules  for  Illinois 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Notice  of  stay  and 
reconsideration  (IL  12-5-5133). 

SUMMARY:  Today's  action  announces  a 
3-month  stay  of  certain  Federal  rules 
requiring  Reasonably  Available  Control 
Technology  (RACT)  to  control  volatile 
organic  compounds  (VOCs)  in  the 
Illinois  portion  of  the  Chicago  ozone 
nonattainment  area  (55  FR  26814,  June 
29, 1990).  The  effectiveness  of  the 
following  rules,  including  the  applicable 
compliance  dates,  is  stayed  for  3  months 
pending  reconsideration;  (1)  The 
emission  limitations  and  standards  for 
miscellaneous  metal  parts  and  products 
coating  operations  only  as  applied  to 
Duo-Fast  Corporation's  (Duo-Fast) 
"power  driven  metal  fastener" 
manufacturing  facility  in  Franklin  Park, 
Illinois  (55  FR  at  26868-9,  codified  at  40 
CFR  52.741(e)(l)(i)(J)),  as  well  as  the  July 
1. 1991,  compliance  date  (55  FR  at  26872, 
codified  at  40  CFR  52.741(e)(5));  and  (2) 
the  emission  limitations  and  standards 
for  miscellaneous  organic  chemical 
manufacturing  processes  only  as  applied 
to  Stepan  Company's  (Stepan) 
manufacturing  facility  near  Millsdale, 
Illinois  (55  FR  at  26884,  codified  at  40 
CFR  52.741(w)(3)),  as  well  as  the  July  1. 
1991,  compliance  date  (55  FR  at  26884, 
codified  at  40  CFR  52.741(w)(4)).  USEPA 
is  issuing  this  stay  pursuant  to  Clean  Air 
Act  (CAA)  section  307(d)(7)(B).  42  U.S.C. 
7607(d)(7)(B).  which  provides  the 
Administrator  with  authority  to  stay  the 
effectiveness  of  a  rule  during 
reconsideration. 

Elsewhere  in  the  Proposed  Rules 
section  of  today's  Federal  Register. 
USEPA  proposes,  under  CAA  sections 
110(c)  and  301(a)(1).  42  U.S.C.  7410(c) 
and  7601(a)(1),  to  temporarily  stay  the 
effectiveness  of  these  rules  and 
applicable  compliance  dates  beyond  the 
3  months  provided  by  this  slay,  but  only 
if  and  as  long  as  necessary  to  complete 
reconsideration  of  the  rules  in  question. 

EFFECTIVE  DATE:  Effective  July  23. 1991, 
the  following  rules  and  applicable 
compliance  dates  are  stayed  until 
October  23, 1991;  (1)  Emission 
limitations  and  standards  for  thu 
miscellaneous  metal  parts  and  products 
coating  operations  only  as  applied  to 
Duo-Fast's  "power  driven  metal 


fastener"  manufacturing  facility  in 
Franklin  Park,  Illinois  (55  FR  at  26868-9. 
to  be  codified  at  40  CFR 
52.741(e)(l)(i)(I)).  as  well  as  the  July  1. 
1991,  compliance  date  (55  FR  at  26872.  to 
be  codified  at  40  CFR  52.741(e)(5));  and 
(2)  the  emission  limitations  and 
standards  for  miscellaneous  organic 
chemical  manufacturing  processes  only 
as  applied  to  Stepan's  manufacturing 
facility  near  Millsdale.  Illinois  (55  FR  at 
26884.  to  be  codified  at  40  CFR 
52.741(w)(3)),  as  well  as  the  July  1. 1991. 
compliance  date  (55  FR  at  26884.  to  be 
codified  at  40  CFR  52.741(w)(4)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano,  Regulation 
Development  Branch  (5AR-26).  U.S. 
Environmental  Protection  Agency. 
Region  V.  Chicago.  Illinois  60604.  (312) 
888-45036. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  1. 1987,  the  State  of 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  seeking 
that  USEPA.  among  other  actions,  revise 
the  Illinois  and  Indiana  ozone 
implementation  plans  in  conformance 
with  section  172  (b)  and  (c)  of  the  CAA 
( Wisconsin  v.  ReiJIy.  No.  87-C-0395, 
E.D.  Wis.  Sept.  22, 1989).  As  a  result  of  a 
Court  approved  settlement  agreement, 
signed  by  USEPA  and  the  States  of 
Illinois  and  Wisconsin  on  September  22. 
1989.  USEPA  agreed  to  reduce  emissions 
of  VOCs,  an  ozone  precursor,  by 
promulgating  revisions  to  the  VOC 
RACT  rules  contained  in  the  Illinois 
State  Implementation  Plan  (SIP)  for 
ozone.  • 

The  settlement  agreement  set  a  tight 
deadline  for  the  completion  of  the 
rulemaking,  requiring  USEPA  to 
promulgate  final  revisions  to  correct  the 
VOC  RACT  rules  in  the  Illinois  SIP  by 
March  18. 1990.  While  that  date  was 
later  extended  to  June  8. 1990.  il  left 
USEPA  with  little  time  to  complete  an 
especially  demanding  and  complex 
task.'  On  June  29. 1990.  USEPA 
promulgated  final  federal  rules  (55  FR 
26814)  requiring  RACT  to  control  the 
emisBion  of  VOCs  in  six  counties  in  the 
Chicago  metropolitan  area:  Cook. 
DuPage,  Kane,  Lake,  McHenry.  and  Will 
Counties. 

Subsequently,  ten  petitions  for  review 
of  USEPA's  June  29. 1990,  revisions  to 
the  Illinois  SIP  were  filed  in  the  United 
States  Court  of  Appeals  for  the  Seventh 
Circuit.  Duo-Fast  and  Stepan.  the  two 


parties  directly  affected  by  today's 
action,  were  among  those  filing  petitions 
for  review.  On  September  13. 1990,  the 
Court,  on  its  own  motion,  consolidated 
the  ten  petitions  as  Illinois 
Environmental  Regulatory  Group 
riERG").  et  al.  v.  Reilly.  No.  90-2778. 
Since  then,  a  number  of  other  motions 
have  been  filed  with  the  Court.  Among 
these  is  a  motion  USEPA  filed  on 
February  14. 1991,  to  expedite  severance 
of  the  petitions  filed  by  Duo-Fast  and 
Stepan  and  to  hold  briefing  in  abeyance 
for  the  issues  addressed  in  today's 
action.  In  that  motion  USEPA 
represented  to  the  Court  its  intent  to 
undertake  the  administrative  stay  and 
reconsideration  that  is  the  subject  of  the 
Agency  action  herein.  In  addition  to 
filing  their  petitions  for  review  in  the 
Seventh  Circuit,  both  of  the  parties 
directly  affected  by  today's  action  have 
requested  some  form  of  administrative 
relief  from  the  Agency.  Duo-Fast  filed  a 
petition  for  reconsideration  on 
November  27, 1990.  Stepan  requested,  by 
letter  of  October  22, 1990,  that  USEPA 
reconsider  its  rule.  After  review  of  these 
parties'  requests,  USEPA  is.  by  today's 
action,  convening  a  proceeding  for 
reconsideration  of  the  rules  for  the 
reasons  discussed  below. 

II.  Rules  to  be  Stayed  and  Reconsidered 

Stepan  and  Duo-Fast  have  questioned 
whether  USEPA  complied  with  certain 
procedural  requirements  in  promulgating 
the  federal  RACT  rules  within  the  time 
frame  afforded  by  the  settlement 
agreement.  USEPA  intends  to  reconsider 
certain  rules  in  light  of  issues  raised  by 
these  two  petitioners,  as  described 
below.* 

A.  Duo-Fast  Corporation 

In  Duo-Fast's  November  27. 1990. 
petition  for  reconsideration,  it  stated 
that  it  had  submitted  wrilten  comments 
during  the  comment  period  on  the 
proposed  rule,  but  that  USEPA  had  not 
considered  those  comments.  However, 
Duo-Fast  conceded  that  it  had  not 
submitted  its  comments  to  the  individual 
specified  in  the  notice  of  proposed 
rulemaking  during  the  comment  period. 
Because  of  this  error,  the  appropriate 
USEPA  officials  were  unaware  that 
Duo-Fast  had  submitted  written 
comments  until  several  months  after  the 
final  rule  was  promulgated.  It  was  not 
until  late  October  1990.  when  counsel 
for  Duo-Fast  telephoned  the  USEPA 
counsel,  that  the  appropriate  USEPA 
officials  became  aware  that  Duo-Fast 


'  For  example,  the  rulemaking  establisticd 
reuulatory  requirements  governing  the  emission*  of 
approximately  1000  sources  In  addition.  USEPA 
reviewtd  approximately  four  linear  feet  of  public 
comments  prior  to  promulgation  of  the  final  rule. 


'  By  staying  these  rules  and  convening  a 
proceeding  fur  reconsideration.  USEPA  in  no 
manner  concedes  thai  it  violated  any  provision  of 
the  Clean  Air  Act  or  the  Administrative  Procedure 
Act. 


had  attempted  to  file  those  comments.  In 
Duo-Fast's  reconsideration  papers,  it 
requested  that  USEPA  review  these 
misfiled  comments,  and  reconsider  the 
portions  of  the  challenged  rule  affecting 
Duo  Fast  irflight  of  those  comments. 
USEPA  has  determined  that  although 
Duo-Fast  erred  by  not  properly  filing  ita 
comments,  the  comments  are  significant, 
warranting  further  review  and  response, 
pursuant  to  section  307(d)(6)(B)  of  the 
CAA.  Accordingly.  USEPA  intends  to 
evaluate  Duo-Fast's  comments  and.  if  J 
appropriate,  to  revise  the  emission        / 
limitations  applicable  to  Duo-Fast's      > 
manufacturing  facility  in  Franklin  Park 
Illinois. 

B.  Stepan  Company 

By  letter  of  October  22. 1990.  Stepan 
requested  that  USEPA  reconsider  its 
rule  as  applicable  to  Stepan,  on  the 
basis  that  USEPA  had  not  adequately 
responded  to  certain  comments.  More 
specifically.  Stepan  had  sought  to 
demonstrate  in  its  comments  that 
certain  emission  sources  at  its  plant 
were  de  minimis  and  should  be  exempt 
from  the  proposed  emissions  control 
requirements  in  proposed  40  CFR 
52.741(w).  In  response  to  Stepan's 
comments,  USEPA  clarified  that  storage 
tanks  at  the  Stepan  plant  were  exempt 
from  40  CFR  52.741  of  the  final  rule. 
After  reviewing  Stepan's  request  for 
reconsideration,  USEPA  has  concluded 
that  Stepan's  comments  did  not 
adequately  reflect  its  position  that  not 
only  its  storage  tanks,  but  also  its 
"process  vent"  sources  with  low 
emission  levels  should  be  exempted 
from  the  control  requirements  in 
5  52.741  (w).  USEPA  now  intends  to 
evaluate  Stepan's  comments  in  light  of 
its  clarified  position  and,  if  appropriate, 
to  revise  emission  limitations  applicable 
to  Stepan's  manufacturing  facility, 
following  the  applicable  notice  h  id 
comment  procedures  of  section  307(d)  ut 
the  CAA.  As  part  of  that  process. 
USEPA  plans  to  conduct  a  detailed,  site- 
specific  analysis  at  Stepan's  plant  to 
determine  the  appropriate  control 
requirements  for  its  emissions  sources. 

III.  Issuance  of  Stay 

USEPA  hereby  issues  a  3  month 
administrative  stay  of  the  effectiveness 
of  the  following  rules,  including  the 
applicable  compliance  dates, 
promulgated  as  final  federal  rules 
requiring  RACT  to  control  VOCs  in  the 
Illinois  portion  of  the  Chicago  ozone 
nonattainment  area  (55  FR  26814.  June 
29. 1990);  (1)  The  emission  limitations 
and  standards  for  miscellaneous  metal 
parts  and  products  coating  operations 
only  as  applied  to  Duo-Fast's  "power- 
driven  metal  fastener"  manulacturing 
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facility  in  Franklin  Park.  Illinois  (55  FR 
at  26868-9.  codified  at  40  CFR 
52.741(e)(l)(i)(J)).  as  well  as  the  July  1. 
1991.  compliance  date  (55  FR  at  26872. 
codified  at  40  CFR  52.741(e)(5));  and  (2) 
the  emission  limitations  and  standards 
for  miscellaneous  organic  chemical 
manufacturing  processes  only  as  applied 
to  Stepan's  manufacturing  facility  near 
Millsdale.  Illinois  (55  FR  at  26884, 
codified  at  40  CFR  52.741{w)(3))  as  well 
as  the  July  1. 1991.  compliance  date  (55 
FR  at  26884,  codified  at  40  CFR 
52.741(w)(4)).  USEPA  will  reconsider 
these  rules,  as  discussed  above.  If  the 
reconsideration  results  in  emission 
limitations  and  standards  which  are 
stricter  than  the  existing  and  applicable 
Illinois  rules.  USEPA  will  propose  a 
compliance  period  of  1  year  from  the 
date  of  final  action  on  reconsideration. 
Note  that  a  1-year  compliance  period 
was  the  general  compliance  period 
provided  in  the  federal  RACT  rules 
promulgated  June  29. 1990  (55  FR  at 
26814).  As  a  general  matter,  USEPA  will 
provide  an  adequate  period  for 
compliance  upon  completion  of  its  final 
action  on  reconsideration.  In  essence, 
USEPA  will  seek  to  ensure,  as  described 
above,  that  the  affected  parties  are  not 
unduly  prejudiced  by  the  Agency's 
reconsideration. 

USEPA  recognizes  the  interests  of  the 
State  of  Wisconsin  in  this  matter  '  The 
regulatory  requirements  that  will  be 
stayed,  pursuant  to  today's  action,  were 
undertaken  in  the  context  of  a 
settlement  agreement  between  USEPA 
and  the  States  of  Wisconsin  and  Illinois. 
See  Background  discussion  above.  In 
recognition  of  those  obligations.  USEPA 
will  reconsider  the  rules  in  question  as 
expeditiously  as  practible. 

IV.  Authority  for  Stay  and 
Reconsideration 

The  administrative  stay  and 
reconsideration  of  the  rules  and 
associated  compliance  periods 
announced  by  this  notice  are  being 
undertaken  pursuant  to  section 
307(d)(7)(]^)  of  the  CAA,  42  U.S.C. 
7607(d)(7)(B).  That  provision  authorizes 
the  Administrator  to  stay  the 
effectiveness  of  a  rule  for  3  months 
during  reconsideration  of  the  rulemaking 
action. 

V.  Projtosed  Additional  Temporary  Stay 

USEPA  may  not  be  able  to  complete 
the  reconsideration  (including  any 
appropriate  regulatory  action)  of  the 


'  USEPA  representatives  have  conferred  with 
representatives  of  the  Wisconsin  Attorney 
General's  office  regarding  the  possible  need  for 
USEPA  to  undertake  reconsideration  of  the 
regulatory  requirements  applicable  to  the  two 
parties  in  question  here. 


rules  stayed  by  this  notice  within  the  3- 
month  period  expressly  provided  in 
section  307(d)(7)(B).  If  USEPA  does  not 
complete  the  reconsideration  in  this  time 
frame  then  the  Agency  will  extend 
temporarily  the  stay  of  the  effectiveness 
of  the  emission  limitations  and 
applicable  compliance  dates  until 
USEPA  completes  final  rulemaking 
action  upon  reconsideration.  In  the 
Proposed  Rules  Section  of  today's 
Fedaral  Register,  USPEA  proposes  a 
tempo.-ary  extension  of  the  stay  beyond 
the  3  months  provided,  only  if  and  as 
long  as  necessary  to  complete 
reconsideration  of  the  rules  in  question. 

Under  Executive  Order  12291  this 
action  is  not  'major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  Review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone. 

Identification  of  Document:  Notice  of 
a  3-month  Stay  of  portions  of  the 
Chicago  Federal  Implementation  Plan  as 
they  pertain  to  Duo-Fast  Corporation 
and  Stepan  Company. 

Dated:  July  1,1991. 
William  K.  Reilly, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  52,  subpart 
O  is  being  amended  as  follows: 

Subpart  O— Illinois 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.741  is  amended  by 
adding  paragraph  (3)  to  read  as  follows: 

§  52.741    Control  strategy:  Oione  control 
measures  for  Cock,  DuPage,  Kane.  Lake, 
McHenry.  and  Will  Counties. 

***** 

(z)  *  *  * 

(3)  Compliance  with  the  following 
rules  are  stayed  from  July  23, 1991  to 
October  23, 1991: 

(i)  40  CFR  52.741(e)(l)(i)(J)  and  40  CFR 
52.741(e)(5)  only  as  they  apply  to  Duo- 
Fast  Corporation's  Franklin  Park,  Illinois 
"power-driven  metal  fastener" 
manufacturing  facility,  and 

(ii)  40  CFR  52.741(w)(3)  and  (4)  only  as 
they  apply  to  Stepan  Company's 
miscellaneous  organic  chemical 
manufacturing  processes  at  its 


manufacturing  facility  located  near 
Millsdale.  Illinois. 

[FR  Doc.  91-16492  Filed  7-22-91;  8:45  am) 
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40  CFR  Part  52 
[FBL-3975-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Stat*  of 
Missouri 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  Missouri  has  promulgated  a 
regulation  requiring  any  person 
responsible  for  a  source  of  emission  of 
air  contaminants  anywhere  in  the  state 
to  make  or  have  made  tests  to  determine 
the  quantity  and/or  nature  of  emissions 
of  air  contaminants  from  the  source  at 
the  request  of  the  Director  of  the 
Missouri  Department  of  Natiu"al 
Resources.  This  rale  broadens  the 
authority  of  the  director  in  matters  of  aii 
pollution  control  strategies  allowing  the 
director  to  maintain  a  current  emission 
inventory.  In  addition,  this  rule  expands 
the  capabilities  of  the  state  to  enforce 
emission  regulations. 
DATES:  This  action  will  be  effective 
September  23, 1991,  unless  notice  is 
received  within  30  days  of  publication 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  state 
submittal  for  this  action  are  available 
for  public  inspection  during  normal 
business  hours  at:  the  Environmental 
Protection  Agency,  Region  VII,  Air 
Branch.  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101;  Missouri 
Department  of  Natural  Resources,  Air 
Pollution  Control  Program,  Jefferson 
State  Office  Building,  205  Jefferson 
Street,  Jefferson  City.  Missouri  65101; 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  J.  Lambrechts  at  (913)  551-7ai6   . 
(FTS  276-7846). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  promulgation  of  rule  10  CSR  10- 
6.180  gives  the  director  authority  to 
order  sources  of  air  contaminants  to  test 
and  report  their  emissions.  This  new 
rule  provides  that  the  director  may 
require  any  person  responsible  for  the 
source  of  emission  of  air  contaminants 


Federal  Re; 

to  make  or  have  made  test! 
the  quantity  and/or  nature 
of  air  contaminants  from  th 
director  may  further  specif; 
methods  to  be  used  in  acco 
good  professional  practice. 

Ail  tests  are  to  be  condui 
reputable,  qualified  person 

The  state  of  Missouri  pul 
proposed  rule  in  the  Augus 
Missouri  Register.  Proper  n 
published  and  a  hearing  wi 
September  27. 1990,  at  a  Mi 
Conservation  Commission 
meeting.  The  MACC  forma 
this  rule  on  November  19. 1 
rulemaking  was  submitted 
March  4, 1991. 

EPA  Actioa 

EPA  approves  Missouri's 
the  rule  providing  authoritj 
Director  to  order  measuren 
emissions  of  air  contamina 
meeting  the  requirements  o 
of  the  Clean  Air  Act. 

EPA  is  publishing  this  ac 
prior  proposal  because  the 
views  this  as  a  noncontrovi 
amendment  and  anticipate! 
comments.  This  action  will 
September  23, 1991,  unless, 
days  of  its  publication,  noti 
received  that  adverse  or  crJ 
comments  will  be  submittei 

If  such  notice  is  received 
will  be  withdrawn  before  tl 
date  by  publishing  two  sub 
notices.  One  notice  will  wil 
final  action,  and  another  w 
new  rulemaking  by  announ 
proposal  of  the  action  and  ( 
comment  period.  If  no  such 
are  received,  the  public  is  e 
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[FR  Doc.  91-16492  Filed  7-22-91;  8:45  am) 

BILUNO  CODE  SS<0-60-M 


40  CFR  Part  52 

{FBL-3975-6] 

Approval  and  Promulgation  of 
Implementation  Plana;  Stat*  of 
Mlaaouri 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  Missouri  has  promulgated  a 
regulation  requiring  any  person 
responsible  for  a  source  of  emission  of 
air  contaminants  anywhere  in  the  state 
to  make  or  have  made  tests  to  determine 
the  quantity  and/or  nature  of  emissions 
of  air  contaminants  from  the  source  at 
the  request  of  the  Director  of  the 
Missouri  Department  of  Natiu-al 
Resources.  This  rjle  broadens  the 
authority  of  the  director  in  matters  of  aii 
pollution  control  strategies  allowing  the 
director  to  maintain  a  current  emission 
inventory.  In  addition,  this  rule  expands 
the  capabilities  of  the  state  to  enforce 
emission  regulations. 
DATES:  This  action  will  be  effective 
September  23, 1991,  unless  notice  is 
received  within  30  days  of  publication 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  state 
submittal  for  this  action  are  available 
for  public  inspection  during  normal 
business  hours  at:  the  Environmental 
Protection  Agency,  Region  VII,  Air 
Branch.  728  Minnesota  Avenue,  Kansas 
City,  Kansas  66101;  Missouri 
Department  of  Natural  Resources,  Air 
Pollution  Control  Program,  Jefferson 
State  Office  Building,  205  Jefferson 
Street,  Jefferson  City,  Missouri  65101; 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Lambrechts  at  (913)  551-7ai6 
(FTS  276-7846). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  promulgation  of  rule  10  CSR 10- 
6.180  gives  the  director  authority  to 
order  sources  of  air  contaminants  to  test 
and  report  their  emissions.  This  new 
rule  provides  that  the  director  may 
require  any  person  responsible  for  the 
source  of  emission  of  air  contaminants 


to  make  or  have  made  tests  to  determine 
the  quantity  and/or  nature  of  emission 
of  air  contaminants  from  the  source.  The 
director  may  further  specify  testing 
methods  to  be  used  in  accordance  with 
good  professional  practice. 

All  tests  are  to  be  conducted  by 
reputable,  qualified  persoruiel. 

The  state  of  Missouri  published  the 
proposed  rule  in  the  August  15, 1990, 
Missouri  Register.  Proper  notice  was 
published  and  a  hearing  was  held  on 
September  27, 1990,  at  a  Missouri  Air 
Conservation  Commission  (MACC) 
meeting.  The  MACC  formally  adopted 
this  rule  on  November  19. 1990.  The  final 
rulemaking  was  submitted  to  EPA  on 
March  4. 1991. 

EPA  Action 

EPA  approves  Missouri's  adoption  of 
the  rule  providing  authority  to  the 
Director  to  order  measurements  of 
emissions  of  air  contaminants  as 
meeting  the  requirements  of  section  110 
of  the  Clean  Air  Act. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
September  23,  1991,  unless,  within  30 
days  of  its  publication,  notice  is 
received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action,  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  September 
23, 1991. 

Under  5  U.S.C.  e05(b),  the  Regional 
Administrator  certifies  that  this  SIP 
revision  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  (See  46  FR  8709.) 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of 
specific,  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedure 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225). 

The  Office  of  Management  and  Budget 
waived  Table  2  and  3  SIP  revisions  (54 
FR  2222)  from  the  requirements  of 


section  3  of  Executive  Order  12291  for  a 
period  of  two  years. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  23. 
1991.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review,  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  role 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  SubjecU  In  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference,  and  Reporting  and 
recordkeeping  requirements. 

Dated  June  28. 1991. 
Morris  Kay. 
Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

Subpart  AA— Miaaourl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1320  is  amended  by 
adding  paragraph  (c)(78)  to  read  as 
follows: 

§  52. 1 320    Identification  of  plan. 

*  •  •  •  • 

(c)  *  *  * 

(78)  The  Missouri  Department  0^4^ 
Natural  Resources  submitted  new  rule 
10  CSR  10-6.180,  Measurement  of 
Emissions  of  Air  Contaminants,  on 
March  4, 1991. 

(i)  Incorporation  by  reference. 

(A)  New  rule  10  CSR  10-6.180  entitled 
"Measurement  of  Emissions  of  Air 
Contaminants"  published  November  19. 
1990,  effective  December  31, 1990. 

(FR  Doc.  91-17389  Filed  7-22-91;  8:45  am) 
BILUNO  CODE  eCM>-MM« 


40  CFR  Part  52 
[FRL-3976-4J 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Oklahoma;  Prevention  of  Significant 
Deterioration  Nitrogen  Dioxide 
Increment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Direct  final  rule. 


SUMMARY:  This  notice  approves  Slate 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Oklahoma. 
These  revisions  adopt  Prevention  of 
Significant  Deterioration  (PSD)  nitrogen 
dioxide  (NO:)  increments  and  related 
requirements.  The  intended  effect  of  this 
action  is  to  approve  revisions  to  the  PSD 
program  to  implement  the  .NOj 
increments  in  the  State  of  Oklahoma  in 
accordance  with  40  CFR  51.166.         / 
EFFECTrVE  DATT  This  action  will      ( 
become  effective  on  September  23,  1991, 
unless  notice  is  received  by  August  22. 
1991,  that  someone  wishes  to  submit 
adverse  or  critical  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief.  Planning 
Section  of  the  EPA  Region  6.  Air 
Programs  Branch  (address  below). 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations: 
U.S.  Environmental  Protection  Agency, 
Region  6.  Air  Programs  Branch  (8T-A), 
1445  Ross  Avenue.  Dallas,  Texas 
75202-2733 
Public  Information  Reference  Unit. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington.  DC  20460 
Oklahoma  State  Department  of  Health. 
Air  Quality  Service,  1000  Northeast 
10th  Street.  Oklahoma  City.  Oklahoma 
73152. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  M.  Sullivan,  telephone  (214)  655- 
7214  or  (FTS)  255-7214. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  1 7, 1988  (53  FR  40656). 
EPA  promulgated  regulations  under 
section  166  of  the  Clean  Air  Act  to 
prevent  significant  deterioration  of  air 
quality  from  emissions  of  nitrogen 
oxides.  These  regulations  establish  the 
maximum  increase  in  ambienl  nitrogen 
dioxide  concentrations  allowed  m  an 
area  above  the  baseline  concentration. 
These  maximum  allowable  increases  are 
nulled  "increments".  The  minimum 
Federal  requirements  for  the  PSD  NOj 
increment  program  (effective  October 
17, 1989)  are  set  forth  in  40  CFR  51.166. 
Stale  PSD  programs  must  meet  all  of 
these  requirements.  The  intended  effect 
of  these  regulations  is  to  require  all 
applicants  for  major  stationary  sources 
and  major  modifications  emitting 
nitrogen  oxides  to  account  for  and.  if 
necessary,  to  restrict  emissions  so  as  not 
to  cause  or  contribute  to  exceedances  of 
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the  increment.  The  Oklahoma  PSD 
program  was  originally  approved  by 
EPA  on  August  25, 1983  (48  FR  38635). 

!I.  Oklahoma's  PSD  NO2  Increment 
Pro-am 

On  November  14. 1990,  the  Governor 
of  Oklahoma  submitted  revisions  to 
Regulation  1.1  "Defining  Terms  Used  in 
Oklahoma  Air  Pollution  Control 
Regulations",  Regulation  1.2  "Oklahoma 
Air  Quality  Standards  and  Increments", 
and  Regulation  1.4  "Permits".  A  detailed 
description  of  these  changes  and  EPA's 
evaluation  of  their  consistency  with 
Federal  regulations  is  found  in  the 
accompanying  technical  support 
document,  titled  "Technical  Support 
Document — State  of  Oklahoma 
Prevention  of  Significant  Deterioration 
(PSD)  Nitrogen  Dioxide  (NOj) 
Increment".  Copies  of  this  document  are 
available,  upon  request,  from  the  EPA 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  notice.  A  summary  of  the 
amendments  to  Regulation  1.1, 1.2  and 
1.4  follows. 

Regulation  1.1  revised  the  definitions 
of  Baseline  Area,  Baseline 
Concentration,  Baseline  Date  and  Net 
Emissions  Increase  to  be  consistent  with 
the  Federal  definitions  found  in  40  CFR 
51.166.  The  EPA's  review  of  the 
definitions  of  Baseline  Date  and 
Baseline  Concentration  found  a  few 
mmor  inconsistencies  with  the  Federal 
definitions.  In  the  definition  of  Baseline 
Concentration,  both  in  Regulation 
l.l(b)(15)(B)(i)  and  Regulation 
1.4.4(b){13)(B)(i),  the  word  "stationary" 
was  omitted  between  the  words  "major" 
and  "source".  In  the  definition  of 
Baseline  Date,  both  in  Regulation 
l.l(b){16)(B)(ii)  and  Regulation 
1.4.4(b)(14)(B)(ii).  the  words  "nitrogen 
oxides"  were  used  instead  of  "nitrogen 
dioxide". 

These  minor  inconsistencies  were 
determined  to  be  not  operationally 
significant.  EPA  has  determined  that 
these  minor  inconsistencies  should  not 
delay  approval  of  these  revisions,  as 
long  as  the  State  committed  to  make  the 
necessary  changes.  Thus,  EPA  requested 
the  State  to  submit  a  letter  which:  (1) 
Commits  that  the  State  will  make  the 
requested  changes  at  the  earliest 
possible  date,  but  not  later  than  one 
year  from  the  date  of  receipt  of  EPA's 
request:  and  (2)  describes  the  State's 
interpretation  of  the  above  definitions. 
That  is.  that  the  State  interprets  "major 
source",  in  this  case,  to  mean  a  "major 
stationary  source",  and  "nitrogen 
oxides",  in  this  case,  to  actually  mean 
'nitrogen  dioxide",  and  that  these 
definitions  will  be  implemented  as  such. 

On  April  23, 1991,  Mr.  John  Drake, 
Chief,  Oklahoma  Air  Quality  Service. 


sent  a  letter  to  Mr.  A.  Stanley  Meiburg, 
Director,  Air,  Pesticides  and  Toxics 
Division,  EPA  Region  6,  stating  that  the 
Air  Quality  Service  (AQS)  will  ask  the 
Oklahoma  Air  Quality  Council  to  revise 
"major  source"  in  these  sections  to 
"major  stationary  source"  at  the  earliest 
hearing  available.  The  AQS  intends  for 
"major  source"  to  mean  "major 
stationary  source"  as  defined  in 
Regulation  1.4.4(b)(1).  The  State  noted 
that  the  "nitrogen  oxide"  discrepancy 
was  a  scrivener  error,  and  committed  to 
correct  this  error  at  the  next  printing  of 
the  regulation.  This  conmiitment  letter 
from  the  State  is  incorporated  into  the 
SIP  as  "Additional  Material"  in  today's 
notice. 

Regulation  1.2,  Table  1.2(2),  adds  the 
maximum  allowable  nitrogen  dioxide 
increments  (annual  arithmetic  means)  of 
2.5  ftg/m^  for  Class  I  areas,  25  fig/m"  for 
Class  II  areas,  and  50  fig/m'  for  Class  III 
areas. 

Various  changes  were  made  to 
Regulation  1.4.1  and  1.4.2  related  to  the 
permitting  program.  These  revisions 
were  determined  to  be  consistent  with 
Federal  requirements  and,  thus, 
approvable.  Regulation  1.4.1(a)  was 
amended  to  add  provisions  for  issuance 
of  relocation  permits  to  portable 
sources,  and  special,  temporary  or 
research/experimental  permits,  and 
provisions  for  permittee  requests  for 
permit  modifications.  Regulation 
1.4.1(b)(3)(C)  adds  a  provision  that  a 
permit  is  not  required  for  a  new  or 
modified  source  that  proves  to  the 
Commissioner's  satisfaction  that,  as 
well  as  the  criteria  that  emissions  of  any 
criteria  pollutant  will  not  exceed  one 
pound  per  hour  and  emissions  of  toxics 
will  not  exceed  the  de  minimus  levels,  it 
is  not  subject  to  a  New  Source 
Performance  Standard  (NSPS)  or 
National  Emission  Standard  for 
Hazardous  Air  Pollutants  (NESHAP) 
effective  at  the  time.  Regulation 
1  4.2(a)(2)(ii)  adds  a  definition  of  Minor 
Source.  Regulation  1.4.2(c)(1)  adds  a 
provision  that  the  permit  application 
shall  include  the  appropriate  permit 
application  fee.  Regulation  1.4.2(c)(2) 
adds  the  provision  that  the  supplemental 
data  included  with  the  application  form 
shall  include,  among  other  things,  a  Best 
Available  Control  Technology  (BACT) 
determination. 

In  Regulation  1.4.4(b),  "Major 
Sources — Prevention  of  Significant 
Deterioration  Requirements  for 
Attainment  Areas — Definitions",  the 
definitions  of  Net  Emissions  Increase, 
Baseline  Concentration.  Baseline  Date 
and  Baseline  Area,  were  revised  for 
consistency  with  the  Federal  definitions 
found  in  40  CFR  51.166.  Regulation 
1.4.4(d)(12)(B)  was  added:  this  provision 


exempts  sources  that  submitted  a 
complete  permit  application  before 
February  8, 1988.  from  conducting  NO1 
increment  analysis.  Regulation 
1.4.4(d)(13)  was  revised  to  include 
nitrogen  dioxide  in  the  provisions  for 
excluding  temporary  emissions  from 
increment  consumption. 

EPA  has  evaluated  the  State's 
submittal  in  accordance  with  the 
Federal  requirements  and  finds  the 
submittal  acceptable.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  September  23. 
1991.  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  armouncing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  September 
23, 1991. 

Final  Action 

EPA  is  taking  final  action  to  approve 
the  revisions  to  Regulation  1.1, 1.2  and 
1.4  that  were  submitted  by  the  Governor 
on  November  14, 1990.  These  revisions 
adopt  the  PSD  NO2  increment 
requirements  of  40  CFR  51.166. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 


circuit  by  September  23, 19S 
petition  for  reconsideration 
Administrator  of  this  final  r 
affect  the  finality  of  this  ml 
purposes  of  judicial  review 
extend  the  time  within  whic 
for  judicial  review  may  be  f 
shall  not  postpone  the  effec 
such  rule  or  action.  This  act 
be  challenged  later  in  proce 
enforce  its  requirements  (se 
307(b)(2)). 

The  Agency  has  reviewec 
for  revision  of  the  federally 
SIP  for  conformance  with  th 
of  the  1990  Amendments  en 
November  15. 1990.  The  Agi 
determined  that  this  action 
with  those  requirements  irn 
the  fact  that  the  adoption  ol 
by  the  State  preceded  the  d^ 
enactment. 

List  of  Subjects  in  40  CFR  P 

Air  pollution  control,  Incc 
reference,  Intergovemmentt 
Nitrogen  dioxide.  Reporting 
recordkeeping  requirements 

Authority:  42  U.S.C.  7401-764 

Note:  Incorporation  by  refere 
State  Implementation  Plan  for  t 
Oklahoma  was  approved  by  thi 
the  Federal  Register  on  July  1, 1 

Dated;  )uly  15, 1991. 
Robert  E.  Layton,  Jr., 
Regional  Administrator. 

Accordingly,  40  CFR  part 
LL,  is  amended  as  follows: 

Subpart  LL— Oklahoma 

1.  The  authority  citation  f 
continues  to  read  as  follows 

Authority:  42  U.S.C.  7401-764 

2.  Section  52.1920  is  amen 
adding  paragraph  (c)(41)  to 
follows: 

§  52.1920    Identification  of  pli 

***** 

(c)  •  •  • 

(41)  On  November  14, 199 
Governor  submitted  revisioi 
Oklahoma  Air  Pollution  Cor 
Regulation  (Regulation)  1.1 ' 
Terms  Used  in  Oklahoma  A 
Control  Regulations",  Regul 
"Oklahoma  Air  Quality  Sta 
Increments",  and  Regulatioi 
"Permits".  These  regulationi 
adopted  by  the  Oklahoma  A 
Council  on  April  3, 1990.  am 
Oklahoma  Board  of  Health  i 
1990.  These  regulations  beet 
when  they  were  signed  by  tl 
as  emergency  rules  on  June 

(i)  Incorporation  by  refere 

(A)  Revisions  to  Oklahom 
Pollution  Control  Regulatior 
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nitrogen  dioxide 
rithmetic  means]  of 
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)  Mg/m'  for  Class  III 
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1.4.2  related  to  the 
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>e  consistent  with 
I  and,  thus, 
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w  Source 
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Regulation 
lefinition  of  Minor 
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rmit  application 
ropriate  permit 
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issions  Increase, 
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'ere  revised  for 
Federal  definitions 
)6.  Regulation 
Ided;  this  provision 


exempts  sources  that  submitted  a 
complete  permit  application  before 
February  8, 1988.  from  conducting  NOi 
increment  analysis.  Regulation 
1.4.4(d](13]  was  revised  to  include 
nitrogen  dioxide  in  the  provisions  for 
excluding  temporary  emissions  from 
increment  consumption. 

EPA  has  evaluated  the  State's 
submittal  in  accordance  with  the 
Federal  requirements  and  flnds  the 
submittal  acceptable.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  September  23, 
1991.  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  armouncing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  September 
23, 1991. 

Final  Action 

EPA  is  taking  final  action  to  approve 
the  revisions  to  Regulation  1.1, 1.2  and 
1.4  that  were  submitted  by  the  Governor 
on  November  14. 1990.  These  revisions 
adopt  the  PSD  NOj  increment 
requirements  of  40  CFR  51.166. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 


circuit  by  September  23. 1991.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally  approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  15. 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  adoption  of  the  revision 
by  the  State  preceded  the  date  of 
enactment. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7642. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Oklahoma  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated;  July  15. 1991. 
Robert  E.  Layton.  |r., 
Regional  Administrator. 

Accordingly.  40  CFR  part  52.  subpart 
LL.  is  amended  as  follows: 

Subpart  LL— Oklahoma 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1920  is  amended  by 
adding  paragraph  (c](41]  to  read  as 
follows: 

§  52.1920    Identification  of  plan. 
•        •        •        •        * 

(c)  *  *  * 

(41)  On  November  14. 1990.  the 
Governor  submitted  revisions  to 
Oklahoma  Air  Pollution  Control 
Regulation  (Regulation]  1.1  "Defining 
Terms  Used  in  Oklahoma  Air  Pollution 
Control  Regulations".  Regulation  1.2 
"Oklahoma  Air  Quality  Standards  and 
Increments",  and  Regulation  1.4 
"Permits".  These  regulations  were 
adopted  by  the  Oklahoma  Air  Quality 
Council  on  April  3, 1990.  and  by  the 
Oklahoma  Board  of  Health  on  April  12. 
1990.  These  regulations  became  effective 
when  they  were  signed  by  the  Governor 
as  emergency  rules  on  June  4. 1990. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Oklahoma  Air 
Pollution  Control  Regulation  1.1. 


Regulation  1.2.  and  Regulation  1.4,  as 
adopted  by  the  Oklahoma  Air  Quality 
Council  on  April  3, 1990,  by  the 
Oklahoma  Board  of  Health  on  April  12. 
1990,  and  became  effective  on  June  4. 
1990:  Oklahoma  Air  Pollution  Control 
Regulations  l.l(b](13).  l.l(b)(14). 
l.l(b)(15).  l.l(b)(16).  l.l(b](82](D).  1.2— 
Table  1.2(2).  1.4.1(a)(1),  1.4.1(b)(3)(B). 
1.4.1(b)(3)(C),  1.4.2(a)(2)(ii),  1.4.2(c). 
1.4.2(h)(2),  1.4.4(b)(3)(D).  1.4.4(b)(13). 
1.4.4(b)(14).  1.4.4(b)(15)  and  1.4.4(d)(12). 
1.4.4(d)(13)(C). 

(ii)  Additional  material. 

(A)  April  23, 1991,  letter  from  Mr.  John 
Drake,  Chief,  Air  Quality  Service, 
Oklahoma  State  Department  of  Health, 
to  Mr.  A.  Stanley  Meiburg,  Director,  Air. 
Pesticides  &  Toxics  Division,  EPA. 
Region  6. 

[FR  Doc.  91-17390  Filed  7-22-91;  6:45  am] 
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40  CFR  Part  271 
[FRL  3976-9] 

Indiana:  Final  Authorization  of  Stat* 
Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

summary:  Indiana  has  applied  for  final 
authorization  of  a  revision  to  its 
authorized  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  of  1976  as  amended 
(hereinafter  "RCRA"  or  the  "Act").  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Indiana's  application  and 
has  reached  a  decision,  subject  to  public 
review  and  comment,  that  Indiana's 
hazardous  waste  program  revision 
satisfies  all  the  requirements  necessary 
to  qualify  for  final  authorization.  Thus. 
EPA  is  granting  final  authorization  to 
Indiana  to  operate  its  revised  program, 
subject  to  authority  retained  by  EPA 
under  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub.  L.  98-616. 
November  8, 1984.  hereinafter 
"HSWA").  Indiana's  application  for 
program  revision  is  available  for  public 
review  and  comment. 
EFFECTIVE  DATES:  Final  authorization  for 
Indiana's  application  shall  be  effective 
September  23. 1991.  unless  EPA 
publishes  a  prior  Federal  Register  action 
withdrawing  this  final  rule.  All 
comments  on  Indiana's  final 
authorization  must  be  received  by  4:30 
p.m.  on  August  22, 1991. 

ADDRESSES:  Copies  of  Indiana's 
program  revision  application  are 
available  for  inspection  and  copying, 


from  8:30  a.m.  to  4:30  p  m..  at  the 
following  addresses:  Indiana 
Department  of  Environmental 
Management.  Hazardous  Waste 
Management  Branch,  105  South 
Meridian  Street.  Indianapolis,  Indiana 
46206.  Contact:  Michael  Dalton  (317) 
232-8884;  U.S.  EPA  Headquarters 
Library,  PM211A.  401  M  Street  SW.. 
Washington,  DC  20460.  phone  (202)  382- 
5926;  U.S.  EPA  Region  V,  Waste 
Management  Division.  Office  of  RCRA, 
230  South  Dearborn  Street.  Chicago, 
Illinois  60604.  Contact:  George  Woods 
(312)  886-6134.  Written  comments  on 
Indiana's  application  should  be  sent  to 
George  Woods,  at  the  address  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Woods,  Indiana  Regulatory 
Specialist,  U.S.  Environmental 
Protection  Agency  Region  V,  Waste 
Management  Division,  Office  of  RCRA, 
Program  Management  Branch. 
Regulatory  Development  Section.  5HR- 
JCK-13,  230  South  Dearborn,  Chicago, 
Illinois  60604  (312)  886-6134.  (FTS  886- 
6134). 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b]  of  RCRA.  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  at  least  equivalent  to,  consistent 
with,  and  no  less  stringent  than  the 
Federal  hazardous  waste  program.  In 
addition,  as  an  interim  measure,  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  allow  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority.  A 
State  exercising  this  latter  option 
receives  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U.S.C.  6926(g],  and 
later  applies  for  final  authorization  for 
the  HSWA  requirements. 

In  accordance  with  40  CFR  271.21(a). 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124. 
260-268  and  270. 

B.  Indiana 

Indiana  initially  received  final 
authorization  for  its  base  RCRA 
program  on  January  31, 1986  (51  FR 
3953-3954,  January  31. 1986).  Indiana 
received  authorization  for  revisions  to 
its  program  effective  December  31.  1986 
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(51  FR  39752-39754,  October  31, 1986). 
January  19, 1988  (53  FR  128-129,  January 
5, 1988),  and  September  11, 1989  (54  FR 
29557-29559.  July  13, 1989).  On  April  26. 
1988,  Indiana  submitted  a  program 
revision  application  seeking 
authorization  for  an  additional  revision 
to  its  authorized  program.  Today. 
Indiana  is  seeking  approval  of  its 
program  revision  in  accordance  with  40 
CFR  271.21(b)(3). 

This  program  revision  is  the  result  of 
State  initiated  modiflcations  to  its 
RCRA  program  regulatory  authority 
which  were  made  to  bring  certain 
regulations  into  conformity  with 
Statutory  changes  enacted  by  the  1987 
session  of  the  Indiana  General 
Assembly.  Additionally,  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  amended  certain 
rules  to  correct  deficiencies  in 
enforcement  procedures  discovered 
during  the  course  of  enforcement 
activity  carried  out  since  the  original 
rules  were  promulgated.  The  State 
initiated  amendments  included  changes 
to  administrative  procedures,  interim 
status  standards,  and  closure. 

On  March  25, 1988,  the  Indiana 
Attorney  General  (A.G.)  certified  that 
these  program  revision  changes  did  not 
impact  the  State's  previous  status  of 
being  "at  least  equvalent  and  no  less 
stringent "  than  the  parallel  Federal 
program  and,  that  they  did  not  affect  the 
IDEM's  authority  to  implement  the 
State's  authorized  RCRA  program.  EPA 
concurs  with  the  Indiana  A.G.'s 
certification  for  this  program  revision, 
and  with  his  assessment  that  the 
changes  should  provide  greater  strength 
and  clarity  to  State  enforcement  when 
dealing  with  interim  status  facilities. 

EPA  has  reviewed  Indiana's 
application  and  has  made  an  immediate 
final  decision,  subject  to  public  review 
and  comment,  that  Indiana's  hazardous 
waste  management  program  revision 
does  reflect  the  State's  equivalency  with 
the  Federal  program  and  satisfies  all 
requirements  necessary  to  qualify  for 
final  authorization.  Consequently,  EPA 
is  grantmg  final  authorization  to  Indiana 
for  the  additional  modifications  to  its 
authorized  program.  The  public  may 
submit  written  comments  on  EPA's 
immediate  final  decision  up  until  August 
22, 1991.  Copies  of  Indiana's  application 
for  this  program  revision  are  available 
for  inspection  at  the  locations  indicated 
in  the  "ADDRESSES"  section  of  this 
notice. 

Approval  of  Indiana's  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 


pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received,  EPA  will 
publish  either  (1)  a  withdrawal  of  this 
immediate  final  rule  or  (2)  a  notice 
containing  a  response  to  the  comment 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

Indiana  will  be  authorized  to  carry 
out,  in  lieu  of  the  Federal  program,  those 
provisions  of  the  State's  program  which 
were  modified  and  originally  codified  at 
title  320,  article  4.  rule  1  (320  lAC  4.1)  of 
the  Indiana  Administrative  Code, 
effective  April  3. 1988.  Because  Indiana's 
hazardous  waste  management  rules 
found  at  320  lAC  4.1,  were  repealed  and 
simultaneously  recodified  at  title  329, 
article  3  (329  LAC  3)  of  the  Indiana 
Administrative  Code,  effective  July  1. 
1988.  the  modified  rules  are  designated 
herein  under  the  recodified  citations  and 
have  the  329  lAC  3  prefix.  These 
recodified  State  rules  are  being 
recognized  as  analogous  to  the  following 
provisions  of  the  Federal  program  found 
at  title  40  of  the  Code  of  Federal 
Regulations: 


Federal 

Former  lAC 

Recodified  lAC 

requirement 

regulation 

regulation 

40  CFR  260.11 

320IAC4.1- 
1-6 

329  lAC  3-1-6 

<0  CFR  260.10 

320  lAC  4.1- 

1-7 
320  lAC  4.1- 

329  lAC  3-1-7 

40  CFR  265.1 

329  lAC  3-15- 

15-1 

1 

40  CFR  265.112 

320IAC4.1- 

329  lAC  3-21- 

21-3 

3 

40  CFR  265.147 

320  lAC  4.1, 

329  lAC  3-22- 

22-24 

24 

40  CFR 

320  lAC  4.1- 

329  lAC  3-22- 

264.151(g) 

22-32 

32 

4QCFR 

320  lAC  4.1- 

329  lAC  3-22- 

264151(h)(2) 

22-33.1 

34 

40  CFR  270.2 

320  lAC  4.1- 

329  lAC  3-33- 

33-2 

2 

40  CFR  270  6 

320  lAC  4  1- 

329  lAC  3-33- 

33-5 

5 

40  CFR  270.70 

320IAC4.1- 

329  lAC  3-38- 

38-1 

1 

40  CFR  270.73 

320  lAC  4.1- 

329  lAC  3-38- 

38-4 

4 

40  CFR  124.1 

320IAC4.1- 

329  lAC  3-39- 

39-1 

1 

40  CFR  124.3 

320IAC4.1- 

329  lAC  3-39- 

39-2 

2 

40  CFR  124.5 

320  lAC  4.1- 

329  lAC  3-39- 

39-3 

3 

40  CFR  124.6 

320  lAC  4.1- 

329  lAC  3-39- 

39-4 

4 

40  CFR  124  10 

320  lAC  4.1- 

329  lAC  3-39- 

39-6 

6 

40  CFR  124.12 

320  lAC  4.1- 

329  lAC  3-39- 

39-8 

8 

Federal 

Former  lAC 

Recodified  lAC 

requirement 

regulation 

regulation 

40  CFR  124.17 

320  lAC  4.1- 

329  lAC  3-39- 

39-9 

9 

40  CFR  270.50 

320IAC4.1- 

329  lAC  3-39- 

39-11 

11 

40  CFR  27051 

320IAC4.1- 

329  lAC  3-39- 

39-12 

12 

40  CFR  264.147 

320  lAC  4.1- 

329  lAC  3-47- 

47-8 

8 

40  CFR  264.151 

320  lAC  4.1- 

329  lAC  3-47- 

47-10 

10 

C.  Decision 

I  conclude  that  Indiana's  application 
for  this  program  revision  meets  all  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly,  EPA 
grants  Indiana  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised.  Indiana  now  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  other  aspects  of  the 
RCRA  program.  This  responsibility  is 
subject  to  the  hmitations  of  this  program 
revision  application  and  previously 
approved  authorities.  In  .'ana  also  has 
primary  enforcement  responsibilities, 
although  EPA  retains  the  right  to 
conduct  inspections  under  section  3007 
of  RCRA.  and  to  take  enforcement 
actions  under  sections  3008,  3013.  and 
7003  of  RCRA. 

D.  Codiflcation  in  Part  272 

EPA  codifies  authorized  State 
programs  in  part  272  of  40  CFR.  The 
purpose  of  codification  is  to  provide 
notice  to  the  public  of  the  scope  of  the 
authorized  program  in  each  State.  In  a 
future  Federal  Register  notice,  EPA  will 
codify  Indiana's  revised  hazardous 
waste  program. 

Compliance  with  Executive  Order 
12291:  The  Office  of  Management  and 
Budget  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act:  Pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  I  hereby 
certify  that  this  authorization  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  effectively  suspends 
the  applicability  of  certain  Federal 
regulations  in  favor  of  Indiana's 
program,  thereby  eliminating  dupHcative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 


IMI 


Paperwork  Reduction  Act 
Paperwork  Reduction  Act,  4 
3501  et  seq..  Federal  agencic 
consider  the  paperwork  bun 
by  any  information  request  i 
a  proposed  rule  or  a  final  ru 
will  not  impose  any  informa 
requirements  upon  the  regul 
community. 

List  of  Subjects  in  40  CFR  Pi 

Administrative  practice  a: 
procedure.  Confidential  bus 
information.  Hazardous  mat 
transportation.  Hazardous  v 
lands,  Intergovernmental  rel 
Penalties,  Reporting  and  rec 
requirements.  Water  pollutii 
Water  supply. 

Authority:  This  notice  is  issue 
authority  of  sections  2002(a)  30( 
of  the  Solid  Waste  Disposal  Ac 
(42  U.S.C.  6912(a).  6926  and  697' 

Dated:  November  27, 1989. 
Valdas  V.  Adamkus. 
Regional  Administrator. 
[FR  Doc.  91-17469  Filed  7-22-91 
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DEPARTMENT  OF  THE  INT 
Office  of  the  Secretary 
43  CFR  Part  38 
RIN  1090-AA31 

Pay  of  U.S.  Park  Police;  lnt« 
Geographic  Adjustments 

agency:  Office  of  the  Secret 
ACTION:  Final  rule. 

summary:  The  Department  ( 
Interior  (DOI)  is  issuing  regu 
interim  geographic  pay  adju: 
certain  U.S.  Park  Police  as  a 
section  302  of  the  Federal  Er 
Pay  Comparability  Act  of  19 
and  the  President's  memorai 
May  21, 1991.  The  regulation 
rules  for  applying  these  adju 
U.S.  Park  Police  officers  stat 
following  Consolidated  Meti 
Statistical  Areas  (CMSAs):  I 
Northern  New  Jersey-Long  Ii 
NJ-CT  and  San  Francisco-Oi 
Jose,  CA. 

EFFECTIVE  DATE:  This  final  r 
effective  on  the  first  date  of 
period  beginning  on  or  after 
12, 1990. 

FOR  FURTHER  INFORMATION  ( 
Alan  Coulter  (202)  208-5284. 
SUPPLEMENTARY  INFORMATiC 
302  of  the  Federal  Employee 
Comparability  Act  of  1990  (F 
509,  November  5, 1990)  authc 
President,  at  his  discretion  ti 
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C.  Decision 

I  conclude  that  Indiana's  application 
for  this  program  revision  meets  all  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly,  EPA 
grants  Indiana  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised.  Indiana  now  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  other  aspects  of  the 
RCRA  program.  This  responsibility  is 
subject  to  the  hmitations  of  this  program 
revision  application  and  previously 
approved  authorities.  Ir  .'ana  also  has 
primary  enforcement  responsibilities, 
although  EPA  retains  the  right  to 
conduct  inspections  under  section  3007 
of  RCRA.  and  to  take  enforcement 
actions  under  sections  3008.  3013,  and 
7003  of  RCRA. 

D.  Codification  in  Part  272 

EPA  codifies  authorized  State 
programs  in  part  272  of  40  CFR.  The 
purpose  of  codiflcation  is  to  provide 
notice  to  the  public  of  the  scope  of  the 
authorized  program  in  each  State.  In  a 
future  Federal  Register  notice,  EPA  will 
codify  Indiana's  revised  hazardous 
waste  program. 

Compliance  with  Executive  Order 
12291:  The  Office  of  Management  and 
Budget  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act:  Pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  I  hereby 
certify  that  this  authorization  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  effectively  suspends 
the  applicability  of  certain  Federal 
regulations  in  favor  of  Indiana's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 


Paperwork  Reduction  Act:  Under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.,  Federal  agencies  must 
consider  the  paperwork  burden  imposed 
by  any  information  request  contained  in 
a  proposed  rule  or  a  final  rule.  This  rule 
will  not  impose  any  information 
requirements  upon  the  regulated 
community. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands,  Intergovernmental  relations, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a)  3006.  and  7004(b) 
of  the  Solid  Waste  Disposal  Act.  as  amended, 
(42  U.aC.  6912(a).  6926  and  6974(b)). 

Dated:  November  27, 1989. 
Valdas  V.  Adamkus, 
Resiona!  Administrator. 
[FR  Doc.  91-17469  Filed  7-22-91:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43  CFR  Part  38 
RIN  1090-AA31 

Pay  of  U.S.  Park  Police;  Interim 
Geographic  Adjustments 

AQENCv:  Office  of  the  Secretary,  Interior. 
action:  Final  rule. 

summary:  The  Department  of  the 
Interior  (DOI)  is  issuing  regulations  on 
interim  geographic  pay  adjustments  for 
certain  U.S.  Park  Police  as  authorized  by 
section  302  of  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (FEPCA) 
and  the  President's  memorandum  dated 
May  21, 1991.  The  regulations  establish 
rules  for  applying  these  adjustments  to 
U.S.  Park  Police  officers  stationed  in  the 
following  Consolidated  Metropolitan 
Statistical  Areas  (CMSAs):  New  York- 
Northern  New  Jersey-Long  Island,  NY- 
Nj-CT  and  San  Francisco-Oakland-San 
Jose,  CA. 

EFFECTIVE  DATE:  This  Final  rule  is 
effective  on  the  first  date  of  the  first  pay 
period  beginning  on  or  after  December 
12. 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Coulter  (202)  208-5284. 
SUPPUMENTARY  INFORMATION:  Section 
302  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L.  101- 
509,  November  i5, 1990)  authorized  the 
President,  at  his  discretion  to  establish 


interim  geographic  adjustments  of  up  to 
8  percent  of  basic  pay  in  one  or  more 
consolidated  metropolitan  statistical 
areas  (CMSAs),  primary  metropolitan 
statistical  areas  (PMSAs),  and/or 
metropolitan  statistical  areas  (MSAs) 
that  meet  certain  criteria.  On  December 
12, 1990,  the  President  issued  Executive 
Order  12736,  establishing  interim 
geographic  adjustments  of  8  percent  in 
three  CMSAs  and  authorizing  0PM  to 
prescribe  regulations  governing  the 
application  of  interim  geographic 
adjustments  to  General  Schedule 
employees,  including  the  determination 
of  what,  if  any,  interim  geographic 
adjustment  shall  be  payable  to 
employees  receiving  special  salary 
rates. 

The  President's  memorandum  dated 
May  21, 1991  authorized  the  Secretary  of 
the  Interior  to  prescribe  regulations 
establishing  interim  geographic  pay 
adjustments  for  the  U.S.  Park  Police 
consistent  with  the  regulations  and 
determinations  prescribed  under  section 
5(b)(1)  of  Executive  Order  12738  of 
December  12, 1990. 

The  CMSAs  in  which  interim 
geographic  adjustments  have  been 
authorized  by  the  President  for  U.S.  Park 
Police  are  New  York-Northern  New 
Jersey-Long  Island,  NY-NJ-CT  and  San 
Francisco-Oakland-San  Jose,  CA.  These 
CMSAs  are  defined  as  set  forth  below. 

The  New  York-Northern  New  Jersey- 
Long  Island.  NY-NJ-CT  CMSA  consists 
of  Bronx,  Kings,  New  York,  Putnam. 
Queens,  Richmond,  Rockland, 
Westchester,  Orange,  Nassau,  and 
Suffolk  counties  in  New  York;  Bergen, 
Passaic,  Hudson,  Hunterdon,  Middlesex. 
Somerset,  Monmouth,  Ocean,  Essex, 
Morris,  Sussex,  and  Union  Counties  in 
New  Jersey;  and  in  Connecticut — (1)  The 
following  parts  of  Fairfield  County;  the 
towns  of  Easton.  Fairfield,  Moru-oe, 
Stratford,  Trumbull,  Bethel,  Brookfield. 
New  Fairfield,  Newtown,  Redding. 
Ridgefield,  Sherman,  Weston,  Westport, 
Wilton,  Darien,  Greenwich,  New 
Canaan;  and  the  cities  of  Bridgeport, 
Shelton,  Danbury,  Norwalk,  and 
Stamford;  (2)  the  towns  of  Beacon  Falls, 
Oxford,  and  Seymour  and  the  cities  of 
Ansonia,  Derby,  and  Milford  in  New 
Haven  County;  and  (3)  the  towns  of 
Bridgewater  and  New  Milford  in 
Litchfield  county. 

The  San  Francisco-Oakland-San  Jose, 
CA  CMSA  consists  of  Alameda,  Contra 
Costa,  Marin,  San  Francisco,  San  Mateo. 
Santa  Clara,  Santa  Cruz,  Sonoma,  Napa, 
and  Solano  counties. 

Under  the  regulations,  a  U.S.  Park 
Police  Officer  in  either  of  the  two 
CMSAs  will  be  entitled  to  an  adjustment 
of  8  percent  as  described  below. 

The  statute  provides  that  adjusted 
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rates  of  pay  will  be  considered  basic 
pay  for  purposes  of  computing 
retirement  deductions  and  benefits,  life 
insurance  premiums  and  benefits,  and 
premium  pay.  The  regulations  provide 
that  the  adjusted  rates  also  will  be 
considered  basic  pay  for  the  purpose  of 
computing  an  employee's  entitlement  to 
severance  pay.  Finally,  the  regulations 
prescribe  methods  for  deriving  annual, 
hourly,  bi^ekly,  and  daily  adjusted 
rates  of  basic  pay  consistent  with  the 
requirements  for  computing  rates  of 
basic  pay. 

Pursuant  to  section  553(b)  (B)  and  (d) 
(3)  of  title  5,  United  States  Code,  I  find 
that  request  for  public  comment  is 
unnecessary  due  to  the  extremely 
limited  effect  of  the  rule  and  the  need  to 
provide  the  U.S.  Park  Police  interim 
geographic  pay  adjustments  similar  to 
those  provided  to  general  schedule 
employees  in  these  locations.  I  also  find 
that  good  cause  exists  for  making  this 
rule  effective  in  less  than  30  days.  The 
30-day  delay  in  the  effective  date  is 
being  waived  because  the  effective  date 
of  the  adjusted  rates  of  pay  is 
established,  pursuant  to  the  President's 
May  21. 1991  memorandum,  as  the  first 
pay  period  begirming  on  or  after 
December  12, 1990. 

E.0. 12291  and  the  Regulatory  Flexibility 
Act 

The  Department  of  the  Interior  has 
determined  this  document  is  not  a  major 
rule  as  defined  under  E.0. 12291  and 
certifies  that  this  document  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  applies  only  to  a  single 
Federal  agency  and  an  estimated  108 
employees. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  which  require  approval 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  43  CFR  Part  38 

Government  employees.  Wages, 
Administrative  practice  and  procedure. 

Accordingly,  DOI  is  adding  a  new  part 
38  to  title  43  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  38— PAY  OF  U.S.  PARK 
POLICE— INTERIM  GEOGRAPHIC 
ADJUSTMENTS 

Sec. 

38.1  Definitions. 

38.2  Computation  of  hourly,  daily,  weekly, 
and  biweekly  adjusted  rates  of  pay. 

38.3  Administration  of  adjusted  rates  of 
pay. 

Authority:  104  Stat.  1462. 
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§  38.1    Definitions. 

In  this  subpart:  Adjusted  annual  rate 
of  pay  means  an  employee's  scheduled 
annual  rate  of  pay  multiplied  by  1.08 
and  rounded  to  the  nearest  whole  dollar, 
counting  50  cents  and  over  as  a  whole 
dollar. 

Employee  means  a  U.S.  Park  Police 
officer  whose  official  duty  station  is 
located  in  an  interim  geographic 
adjustment  area. 

Interim  geographic  adjustment  area 
means  any  of  the  following        t^ 
Consolidated  Metropolitan  Statistical 
Areas  (CMSAs)  as  defined  by  the  Office 
of  Management  and  Budget  (OMB). 

(1)  New  York-Northern  New  Jersey- 
Long  lal and,  NY-NJ-CT;  and 

(2)  San  Freuicisco-Oakland-San  Jose, 
CA. 

Official  duty  station  means  the  duty 
station  for  an  employee's  position  of 
record  as  indicated  on  his  or  her  most 
recent  notification  of  personnel  action. 

Scheduled  annual  rate  of  pay 
means — 

(1)  The  U.S.  Park  Police  rate  of  basic 
pay  for  the  employee's  rank  and  step, 
exclusive  of  additional  pay  of  any  kind; 

(2)  A  retained  rate  of  pay,  where 
applicable,  exclusive  of  additional  pay 
of  any  kind. 

§  38.2    Computation  of  hourly,  dally, 
weekly,  and  Mweekty  ad|usted  rates  of  pay. 

When  it  is  necessary  to  convert  the 
adjusted  annual  rate  of  pay  to  an  hourly, 
daily,  weekly,  or  biweekly  rate,  the 
following  methods  apply: 

(a)  To  derive  an  hourly  rate,  divide 
the  adjusted  annual  rate  of  pay  by  2.087 
and  round  to  the  nearest  cent,  counting 
one-half  cent  and  over  as  a  whole  cent; 

(b)  To  derive  a  daily  rate,  multiply  the 
hourly  rate  by  the  number  of  daily  hours 
of  service  required; 

(c)  To  derive  a  weekly  or  biweekly 
rate,  multiply  the  hourly  rate  by  40  or  80, 
as  the  case  may  be. 

§  38.3    Administration  of  adjusted  rates  of 
pay. 

(a)  An  employee  is  entitled  to  be  paid 
the  greater  of — 

(1)  The  adjusted  annual  rate  of  pay;  or 
(2j  His  or  her  rate  of  basic  pay 

(including  a  local  special  salary  rate, 
where  applicable),  without  regard  to  any 
adjustment  under  this  section. 

(b)  An  adjusted  rate  of  pay  is 
considered  basic  pay  for  purposes  of 
computing: 

(ij  Retirement  deductions  and  • 
benefits; 

(2)  Life  insurance  premiums  and 
benefits; 

(3)  Premium  pay; 

(4)  Severance  pay; 

(c)  When  an  employee's  official  duty 
station  is  changed  from  a  location  not  in 


an  interim  geographic  adjustment  area 
to  a  location  in  an  interim  geographic 
adjustment  area,  payment  of  the 
adjusted  rate  of  pay  begins  on  the 
effective  date  of  the  change  in  official 
duty  station. 

(d)  An  adjusted  rate  of  pay  is  paid 
only  for  those  hours  for  which  an 
employee  is  in  a  pay  status. 

(e)  An  adjusted  rate  of  pay  shall  be 
adjusted  as  of  the  effective  date  of  any 
change  in  the  applicable  scheduled  rate 
of  pay. 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  section,  entitlement  to  an 
adjusted  rate  of  pay  imder  this  subpart 
terminates  on  the  date. 

(1)  An  employee's  official  duty  station 
is  no  longer  located  in  an  interim 
geographic  adjustment  area; 

(2)  An  employee  moves  to  a  position 
not  covered; 

(3)  An  employee  separates  from 
Federal  service;  or 

(4)  An  employee's  local  special  salary 
rate  exceeds  his  or  her  adjusted  rate  of 
pay. 

(g)  In  the  event  of  a  change  in  the 
geographic  area  covered  by  a  CMSA, 
the  effective  date  of  a  change  in  an 
employee's  entitlement  to  an  adjusted 
rate  of  pay  under  this  subpart  shall  be 
the  first  day  of  the  first  pay  period 
beginning  on  or  after  the  date  on  which 
a  change  in  the  definition  of  a  CMSA  is 
made  effective. 

(h)  Payment  of  or  an  increase  in,  an 
adjusted  rate  of  pay  is  not  an  equivalent 
increase  in  pay. 

(i)  An  adjusted  rate  of  pay  is  included 
in  an  employee's  "total  remuneration," 
and  "straight  time  rate  of  pay,"  for  the 
purpose  of  computations  under  the  Fair 
Labor  Standards  Act  of  1938,  as 
amended. 

(j)  Termination  of  an  adjusted  rate  of 
pay  under  paragraph  (f)  of  this  section  is 
not  an  adverse  action. 

Dated:  July  17, 1991. 
John  Schrote, 

Acting  Assistant  Secretary — Policy, 

Management  and  Budget. 

[PR  Doc  91-17444  Filed  7-22-91;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 1  and  73 

Contparative  Hearing  Process  for  New 
Broadcast  Applicants;  Correction 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule;  correction. 


summary:  This  document  corrects  a 
final  rule  published  in  the  Federal 
Register  at  56  FR  787  (January  9, 1991) 
where  the  Commission  revised  its  rules 
to  expedite  the  comparative  hearing 
process  for  new  broadcast  apphcants  in 
order  to  speed  service  to  the  public.  The 
Commission  has  promulgated  regulations 
intended  to  substantially  reduce  the 
time  consumed  in  the  conduct  of 
comparative  hearings  and  agency 
review  in  cases  involving  applicants  for 
new  broadcast  facilities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Blumenthal,  Office  of  General 
Counsel,  Federal  Communications 
Commission,  (202)  254-6530. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  91-225,  published  in  the  January  9, 
1991  Federal  Register  on  page  787,  the 
following  corrections  are  made  in 
§§73.3572  and  73.3573. 

1.  On  page  795,  third  column, 
paragraph  18  §  73.3572  is  amended  by 
adding  new  paragraphs  (d)(1)  and  (d)(2) 
in  lieu  of  (c)(1)  and  (c)(2). 

Federal  Communications  Commission. 

William  F.  Galon. 

Acting  Secretary. 

[FR  Doc  91-17339  Filed  7-22-91;  &45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  91-43;  RM-7607] 

Radio  Broadcasting  Services; 
Portageviile  and  New  Madrid,  MO 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  293C2  for  Channel  292A, 
reallots  the  channel  from  Portageviile  to 
New  Madrid,  Missouri,  and  modifies  the 
license  for  Station  KMIS-FM  to  specify 
New  Madrid  as  the  community  of 
license  for  Channel  293C2.  This  action  is 
taken  in  response  to  a  petition  filed  by 
New  Madrid  County  Broadcastinj, 
Company.  See  56  FR  9190,  March  5, 1991. 
The  coordinates  for  Channel  293C2  at 
New  Madrid  are  36-25-30  and  89-41-39. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  September  3, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-43, 
adopted  July  5, 1991,  and  released  July 
17, 1991.  The  full  text  of  this  Commission 


decision  is  available  for  ins; 
copying  during  normal  busir 
the  FCC  Dockets  Branch  (roi 
1919  M  Street  NW.,  Washinj 
The  complete  text  of  this  dei 
also  be  purchased  from  the 
Commission's  copy  contract 
Downtown  Copy  Center,  171 
NW.,  Washington,  DC  20036 
1422. 


List  of  Subjects  in  47  CFR  Ft 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  fc 
continues  to  read  as  follows 

Authority:  47  U.S.C  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Ta 
Allotments  under  Missouri,  i 
by  removing  Channel  292A,  1 
and  adding  Channel  293C2, 1 
Madrid. 

Federal  Communications  Comm 
Andrew  \.  Rhodes, 
Chief.  Allocations  Branch.  Polic_ 
Division,  Mass  Media  Bureau. 
[FR  Doc.  91-17396  Filed  7-22-91; 
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47  CFR  Part  73 

(MM  Docket  Na  91-7;  RM-7592 

Radio  Broadcasting  Service 
NM 

agency:  Federal  Communics 

Commission. 

ACTlOf«:  Final  rule. 

SUMMARY:  The  Commission, 
request  of  Don  R.  Davis  and 
Pace,  allots  Channel  225A  to 
New  Mexico,  as  the  commun 
local  FM  service.  See  56  FR  4 
February  6, 1991.  Channel  22 
allotted  to  Socorro  in  complii 
the  Commission's  minimum  c 
separation  requirements  wit! 
imposition  of  a  site  restrictio 
coordinates  North  Latitude  3 
West  Longitude  106-53-48.  V 
concurrence  has  been  receivi 
Socorro  is  located  within  320 
(199  miles)  of  the  U.S.-Mexicj 
With  this  action,  this  procecc 
terminated. 

DATES:  Effective  September ; 
window  period  for  filing  appl 
will  open  on  September  4. 191 
close  on  October  4, 1991. 
FOR  FURTHER  INFORMATION  C 
Leslie  K.  Shapiro,  Mass  Medi 
(202)  634-6530. 


iday,  July  23,  1991  /  Rules  and  Regulations 
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4ICATI0NS 

nd73 

r\q  Process  for  New 
Its;  Correction 

mmunications 
;orrection. 


SUMMARY:  This  document  corrects  a 
final  rule  published  in  the  Federal 
Register  at  56  FR  787  (January  9, 1991) 
where  the  Commission  revised  its  rules 
to  expedite  the  comparative  hearing 
process  for  new  broadcast  apphcants  in 
order  to  speed  service  to  the  public.  The 
Commission  has  promulgated  regulations 
intended  to  substantially  reduce  the 
time  consumed  in  the  conduct  of 
comparative  hearings  and  agency 
review  in  cases  involving  applicants  for 
new  broadcast  facilities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Blumenthal,  Office  of  General 
Counsel,  Federal  Communications 
Commission,  (202)  254-6530. 

SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  91-225,  published  in  the  January  9, 
1991  Federal  Register  on  page  787,  the 
following  corrections  are  made  in 
§§73.3572  and  73.3573. 

1.  On  page  795,  third  column, 
paragraph  18  §  73.3572  is  amended  by 
adding  new  paragraphs  (d)(1)  and  (d)(2] 
in  lieu  of  (c)(1)  and  (c)(2). 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc  91-17339  Filed  7-22-91:  &45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  91-43;  RM-7607] 

Radio  Broadcasting  Services; 
Portageviile  and  New  Madrid,  MO 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  293C2  for  Channel  292A, 
reallots  the  channel  from  Portageviile  to 
New  Madrid,  Missouri,  and  modifies  the 
license  for  Station  KMIS-FM  to  specify 
New  Madrid  as  the  community  of 
license  for  Channel  293C2.  This  action  is 
taken  in  response  to  a  petition  filed  by 
New  Madrid  County  Broadcastinj, 
Company.  See  56  FR  9190,  March  5. 1991. 
The  ccfordinates  for  Channel  293C2  at 
New  Madrid  are  36-25-30  and  89-^1-39. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  September  3. 1991. 
for  further  information  contact: 
Kathleen  Scheuerle,  Mass  Media  Bureau 
(202)  634-6530. 

supplementary  information:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-43, 
adopted  July  5, 1991,  and  released  July 
17, 1991.  The  full  text  of  this  Commission 


decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230). 
1919  M  Street  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
Downtown  Copy  Center.  1714  21st  Street 
NW.,  Washington,  DC  20036  (202)  452- 
1422. 

List  of  Subjects  la  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-(  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  292A,  Portageviile 
and  adding  Channel  293C2,  New 
Madrid. 

Federal  Communications  Commission. 

Andrew  J.  Rhodes, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  91-17396  Filed  7-22-91:  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  Na  91-7;  FUI-7592] 

Radio  Broadcasting  Services;  Socorro, 
NM 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Don  R.  Davis  and  William  H. 
Pace,  allots  Channel  225A  to  Socorro. 
New  Mexico,  as  the  community's  second 
local  FM  service.  See  56  FR  4784, 
February  6, 1991.  Channel  225 A  can  be 
allotted  to  Socorro  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  34-03-42  and 
West  Longitude  106-53-48.  Mexican 
concurrence  has  been  received  since 
Socorro  is  located  within  320  kilometers 
(199  miles)  of  the  U.S.-Mexican  border. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  3, 1991.  The 
window  period  for  filing  applications 
will  open  on  September  4. 1991,  and 
close  on  October  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau 
(202)  634-6530. 


•UPPLEMENTARY  INFOnMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  Sl-7, 
adopted  July  5, 1991,  and  released  July 
17, 1991.  The  hill  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center  (202)  452-1422, 
1714  21st  Street  NW.,  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Anwnded] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Channel  225A  at 
Socorro. 

Federal  Communications  Commission. 
Andrew  |.  Rhodes. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  91-17397  Filed  7-22-fll;  8:45  am) 

BtLUNO  CODE  e712-01-W 


GENERAL  SERVICES 
AOMlNtSTRATION 

48  CFR  Parts  508,  510  and  549 
[APD  2800.12A  CHGE  26] 

Acquteitton  Regulation;  Implement 
FAC90-4 

AGENCY:  Office  of  Acquisition  Policy, 

GSA. 

action:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  delete  section 
508.602,  appropriate  coverage  is  in  FAR 
8.602;  to  delete  paragraph  (a)  of  section 
510.002  and  make  a  minor  editorial 
change  to  paragraph  (b);  to  delete 
section  549.001.  appropriate  coverage  of 
administrative  cost  is  now  in  section 
549.402-7;  to  revise  section  549.402-6  to 
make  a  minor  editorial  change  to 
paragraph  (c)  and  to  revise  section 
549.402-7  to  reflect  the  coverage  now 
appearing  in  FAR  49.402-7.  The  intended 
effect  is  to  provide  uniform  procedures 
for  contracting  under  the  regulatory 
system. 
EFFECTIVE  DATE:  July  29,  1991. 


FOR  FURTHER  MFORMA'nON  CONTACT: 

John  JojTier,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Public  Comments 

This  rule  was  not  pubhshed  in  the 
Federal  Register  for  public  comment 
because  it  merely  revises  the  GSAR  to 
conform  to  the  Federal  Acquisition 
Regulation  (FAR)  as  amended  by  FAC 
90-4,  which  had  already  undergone  the 
public  comment  process. 

B.  Executive  Order  12291 

The  Director,  Office  of  Management 
and  Budget  (0MB),  by  memorandum 
dated  September  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibihty  Act  does 
not  apply  to  this  role  because  the 
proposed  policy  was  not  required  to  be 
published  in  the  Federal  Register. 

D.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require  the 
approval  of  0MB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  48  CFR  Parts  508.  510 
and  549 

Government  procurements. 
48  CFR  parts  508,  510  and  549  are 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  508.  510  and  549  continues  to  read 
as  follows; 

Authority:  40  U.S.C.  486(c). 

PART  50e-REQUfRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

508.602    [Removwt] 

2.  Section  508.602  is  removed. 

PART  510— SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

3.  Section  510.002  is  revised  to  read  ai? 
follows: 

510.002    Policy. 

Consistent  with  the  policy  expressed 
in  FAR  10.002  (c)  and  GSA  Order  ADM 
8000. lA.  solicitations  must  include 
specifications  and  purchase  descriptions 
stated  in  metric  units  of  measurement 
whenever  metric  is  the  accepted 
industry  system.  If  metric  is  not  the 
accepted  industry  system,  the  head  of 
Central  Office  Ser\'ice8  responsible  for 
nationwide  programs  shall  ensure  that 
policies  promoting  and  encouraging  the 
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use  of  soft  metric,  hybrid,  or  dual 
systems  are  developed,  except  when  to 
do  so  would  be  detrimental  to  the 
program  mission.  Whenever  possible, 
commercially  developed  metric 
specifications  and  internationally  or 
domestically  developed  voluntary 
standards  using  metric  measurements 
must  be  adopted.  While  an  industry  is  in 
transition  to  metric,  solicitations  must 
include  specifications  and  purchase 
descriptions  stated  in  soft  metric, 
hybrid,  or  dual  systems,  except  when 
impractical  or  inefficient. 

PART  549— TERMINATION  OF 
CONTRACTS 

549.001    [Removed] 

4.  Section  549.001  is  removed. 

5.  Section  549.402-6  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

549.402-6    Repurctiase  against 
contractor's  account 

«        •        *        *        • 

(c)  To  protect  the  Government's  rights 
to  recover  reprojcurement  costs,  the 
contracting  officer  must  document  the 
file  to  explain  the  circumstances  of  any 
delay  in  the  reprocurement. 

6.  Section  549.402-7  is  amended  by 
revising  paragraphs  (a)  and  (b)(2)  to 
read  as  follows: 

549.402-7    Other  damages. 

(a)  Under  the  default  clause,  in 
addition  to  assessing  reprocurement 
costs,  the  contracting  officer  may  assess 
other  damages,  including  administrative 
costs  (e.g..  salaries  and  fringe  benefits 
paid  to  Government  employees  who 
perform  work  as  a  result  of  the  default, 
preaward  survey  expense  incurred  in 
qualifying  reprocurement  contractors, 
and  costs  incurred  in  printing  and 
distributing  the  reprocurement 
solicitation),  if  in  the  best  interest  of  the 
Government. 

(b)  *  *  * 

(D*  *  * 

(2)  To  support  other  incurred 
administrative  costs  (i.e.,  travel,  per 
diem,  printing  and  distribution  of  the 
repurchase  contract),  documents  may 
include  travel  vouchers,  invoices, 
printing  requisitions,  and  other 
appropriate  evidence  of  expenditures. 
*        »        «        *        « 

Dated:  July  12, 1991. 

Richard  H.  Hopf,  III. 

Associate  Administrator  for  Acquisition 
Policy. 

[FR  Doc.  91-17404  Filed  7-22-91;  8:45  am) 

BILUNO  CODE  M20-«1^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  234 

[FRA  Docket  No.  RSCG-3;  Notice  No.  6] 

(RIN2130— AA45] 

Grade  Crossing  Signal  System  Safety 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
action:  Final  rule. 

SUMMARY:  FRA  is  today  issuing  a  final 
rule  requiring  that  railroads  report 
instances  of  grade  crossing  signal 
system  failures,  file  copies  of  their 
standards  governing  the  maintenance, 
testing  and  inspection  of  grade  crossing 
signal  devices  and  file  one-time  grade 
crossing  circuit  information  reports. 
Information  submitted  by  railroads  as  a 
result  of  this  rule  will  enable  FRA  to 
determine  future  steps  necessary  to 
improve  grade  crossing  signal  safety. 
EFFECTIVE  DATE:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980.  the 
recordkeeping  and  reporting 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval.  This  rule  will  become  effective 
on  October  1. 1991  if  the  recordkeeping 
and  reporting  requirements  have  been 
approved  by  OMB\  if  not,  a  notice  will 
be  published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  George,  Office  of  Safety,  FRA.  400 
Seventh  Street  SW.,  Washington,  DC 
20590  (telephone  202-366-0533),  or  Mark 
Tessler,  Office  of  Chief  Counsel,  FRA. 
400  Seventh  Street  SW..  Washington. 
DC  20590  (telephone  202-366-0628). 
SUPPLEMENTARY  INFORMATION: 

Regulatory  and  Statutory  Background 

Section  23  of  the  Rail  Safety 
Improvement  Act  of  1988  (Pub.  L.  100- 
342)  amended  section  202  of  the  Federal 
Railroad  Safety  Act  of  1970,  45  U.S.C. 
431.  by  adding  new  subsection  "q"  as 
follows:  "The  Secretary  shall,  within  one 
year  after  the  date  of  the  enactment  of 
the  Rail  Safety  Improvement  Act  of 
1988,  issue  such  rules,  regulations, 
orders,  and  standards  as  may  be 
necessary  to  ensure  the  safe 
maintenance,  inspection,  and  testing  of 
signal  systems  at  railroad  highway 
grade  crossings." 

On  November  23, 1988,  FRA  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  (53  FR  47554) 
regarding  grade  crossing  signal  system 
safety.  The  purpose  of  that  proceeding 
was  to  (1)  determine  whether  Federal 


regulatory  intervention  is  required  to 
ensure  adequate  maintenance, 
inspection,  and  testing  of  signal  systems 
and  devices  at  railroad  highway 
crossings,  and  (2)  determine  whether 
such  regulations  would  be  cost 
beneficial.  A  public  hearing  was  held  on 
December  19  and  20. 1988  in 
Washington,  DC. 

Based  on  the  information  developed 
during  the  proceeding,  a  Notice  of 
Proposed  Rulemaking  (NPRM)  was 
published  on  September  20, 1990  (55  FR 
38707).  FRA  proposed  regulations  which 
would  require  railroads  to  report 
instances  of  grade  crossing  signal 
system  failures  (both  instances  in  which 
warning  systems  failed  to  activate  when 
a  train  approached  and  instances  in 
which  warnings  activated  without  the 
presence  of  a  train).  Included  in  the 
proposal  was  a  requirement  that  each 
railroad  file  with  FRA  copies  of  their 
standards  governing  the  maintenance, 
inspection,  and  testing  of  grade  crossing 
signal  systems.  A  public  hearing  on  this 
proposal  was  held  in  Washington,  DC 
on  November  7, 1990.  The  final  rule 
issued  today  is  the  result  of  the  above 
proceedings. 

FRA's  involvement  in  the  issue  of 
Federal  standards  on  maintenance, 
inspection,  and  testing  of  grade  crossing 
safety  systems  dates  to  the  late  1970's. 
In  1976,  FRA  responded  to  an 
independent  initiative  of  a  joint 
railroad-labor  management  committee 
composed  of  representatives  of  the 
Communication  and  Signal  Section  (C&S 
Section)  of  the  Association  of  American 
Railroads  (AAR)  and  the  Brotherhood  of 
Railroad  Signalmen  (BRS)  by  publishing 
an  Advance  Notice  of  Proposed 
Rulemaking  on  June  28. 1976  (41  FR 
26580).  FRA  reviewed  accident  statistics 
and  concluded  that  a  need  for  Federal 
standards  could  not  be  demonstrated. 
FRA.  in  its  notice  terminating  the 
rulemaking  (43  FR  45903).  stated  that 
"installation  of  more  active  protection 
devices  would  be  much  more  beneficial 
from  the  standpoint  of  safety  than  a 
Federal  Regulation  requiring 
expenditure  of  additional  resources  to 
maintain  and  test  those  devices."  Id.  at 
45904. 

FRA  conducted  a  second  proceeding 
in  1984  (49  FR  24968)  and  performed  an 
analysis  of  accident  records  similar  to 
that  performed  in  the  1970's.  In  both  the 
1976  and  1984  proceedings,  the  accident 
data  indicated  that  far  fewer  than  one 
percent  of  all  grade  crossing  accidents 
involved  allegations  of  warning  system 
failures  (^lo  of  1  percent  and  'Vioo  of  1 
percent,  respectively). 


Statutory  Interpretatian 

Some  parties,  including  th 
assert  that  FRA  has  no  disci 
whether  to  issue  regulations 
the  maintenance,  inspection 
of  grade  crossing  signal  sysl 
BRS  notes,  however,  that  ev 
has  no  such  discretion,  the  ' 
nature  of  such  regulations  [t 
the  Secretary's  discretion." 

FRA  has  concluded  that  it 
discretion  under  section  23  I 
whether  and  to  what  extent 
necessary.  The  question  is  a 
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regulatory  intervention  is  required  to 
ensure  adequate  maintenance, 
inspection,  and  testing  of  signal  systems 
and  devices  at  railroad  highway 
crossings,  and  (2)  determine  whether 
such  regulations  would  be  cost 
beneficial.  A  public  hearing  was  held  on 
December  19  and  20, 1988  in 
Washington,  DC. 

Based  on  the  information  developed 
during  the  proceeding,  a  Notice  of 
Proposed  Rulemaking  (NPRM)  was 
published  on  September  20, 1990  (55  FR 
38707).  FRA  proposed  regulations  which 
would  require  railroads  to  report 
instances  of  grade  crossing  signal 
system  failures  (both  instances  in  which 
warning  systems  failed  to  activate  when 
a  train  approached  and  instances  in 
which  warnings  activated  without  the 
presence  of  a  train).  Included  in  the 
proposal  was  a  requirement  that  each 
railroad  file  with  FRA  copies  of  their 
standards  governing  the  maintenance, 
inspection,  and  testing  of  grade  crossing 
signal  systems.  A  public  hearing  on  this 
proposal  was  held  in  Washington,  DC 
on  November  7, 1990.  The  final  rule 
issued  today  is  the  result  of  the  above 
proceedings. 

FRA's  involvement  in  the  issue  of 
Federal  standards  on  maintenance, 
inspection,  and  testing  of  grade  crossing 
safety  systems  dates  to  the  late  1970's. 
In  1976,  FRA  responded  to  an 
independent  initiative  of  a  joint 
railroad-labor  management  committee 
composed  of  representatives  of  the 
Communication  and  Signal  Section  (C&S 
Section)  of  the  Association  of  American 
Railroads  (AAR)  and  the  Brotherhood  of 
Railroad  Signalmen  (BRS)  by  publishing 
an  Advance  Notice  of  Proposed 
Rulemaking  on  June  28. 1976  (41  FR 
26580).  FRA  reviewed  accident  statistics 
and  concluded  that  a  need  for  Federal 
standards  could  not  be  demonstrated. 
FRA.  in  its  notice  terminating  the 
rulemaking  (43  FR  45903).  stated  that 
"installation  of  more  active  protection 
devices  would  be  much  more  beneficial 
from  the  standpoint  of  safety  than  a 
Federal  Regulation  requiring 
expenditure  of  additional  resources  to 
maintain  and  test  those  devices."  Id.  at 
45904. 

FRA  conducted  a  second  proceeding 
in  1984  (49  FR  24968)  and  performed  an 
analysis  of  accident  records  similar  to 
that  performed  in  the  1970's.  In  both  the 
1976  and  1984  proceedings,  the  accident 
data  indicated  that  far  fewer  than  one 
percent  of  all  grade  crossing  accidents 
involved  allegations  of  warning  system 
failures  (^lo  of  1  percent  and  'yioo  of  1 
percent,  respectively). 


Statutory  Interpretatian 

Some  parties,  including  the  BRS, 
assert  that  FRA  has  no  discretion  as  to 
whether  to  issue  regulations  regarding 
the  maintenance,  inspection,  and  testing 
of  grade  crossing  signal  systems.  The 
BRS  notes,  however,  that  even  if  FRA 
has  no  such  discretion,  the  "strength  and 
nature  of  such  regulations  [are]  left  to 
the  Secretary's  discretion." 

FRA  has  concluded  that  it  has 
discretion  under  section  23  to  determine 
whether  and  to  what  extent  rules  are 
necessary.  The  question  is  academic, 
however,  since  FRA  is  responding  to 
section  23  with  positive  action,  first  with 
the  rule  issued  today,  which  requires 
reporting  of  system  malfunctions  and 
filing  of  railroad  maintenance, 
inspection,  and  testing  procedures. 

Second,  as  discussed  elsewhere  in 
this  Notice,  FRA  is  evaluating  the  need 
for  proposed  rules  requiring  specific 
railroad  actions  involving,  inter  alia, 
prompt  response  and  inspection  and 
testing  of  grade  crossing  warning 
systems  upon  report  of  malfunctions. 

Overview 

This  rulemaking  proceeding  has 
focused  on  the  issue  of  maintenance, 
inspection,  and  testing  of  grade  crossing 
warning  systems.  As  discussed  in 
greater  detail  below,  FRA  has 
determined  that  a  need  exists  for  more 
accurate  factual  information  in  order  to 
determine  the  extent  of  Federal 
involvement  in  establishing 
requirements  for  periodic  maintenance, 
inspection,  and  testing  of  active  crossing 
warning  systems. 

We  stated  in  the  NPRM  that 
"[bjecause  present  reporting  regulations 
only  require  reporting  of  the  operating 
status  of  warning  devices  when 
reporting  accidents,  FRA  has  no 
statistics  regarding  the  frequency  of 
grade  crossing  warning  device  failures 
in  general  [i.e..  where  no  accident 
occurred  despite  activation  failures  and 
false  activations].  Nor  can  FRA 
presently  determine  whether  a  false 
restrictive  indication  was  involved  in  a 
grade  crossing  accident."  55  FR  38709. 
The  importance  of  accurate  reporting  by 
the  railroads  can  not  be  overstated. 
Only  with  accurate  and  appropriate 
data  can  FRA  determine  the  status  of 
the  nation's  grade  crossing  systems. 

We  have  previously  described 
problems  with  FRA  Form  F  6180-57 
"Rail-Highway  Grade  Crossing 
Accident/Incident  Report."  Block  32  of 
that  form  asks  whether  the  crossing 
warning  device  was  working  at  the  time 
of  the  accident.  The  choices  provided  for 
an  answer  are  only  "yes"  or  "no." 
Testimony  and  comments  have  shown 


that  there  is  confusion  among  many 
railroad  employees  as  to  how  to  indicate 
certain  situations,  such  as  when  a      ^'^^ 
railroad  vehicle  involved  in  the  accident 
is  not  designed  to  shunt  a  track  circuit 
and  thus  would  not  activate  a  warning 
system,  or  if  the  warning  system  has 
been  disconnected  for  maintenance  or 
other  reasons.  Indeed,  we  have  found 
that  some  warning  systems  have  been 
categorized  as  "not  working"  when,  in 
fact,  the  crossings  h?ve  been  protected 
by  a  passive  device  such  as  crossbucks. 

This  would  seem  to  indicate  that  the 
statistics  FRA  does  have  overstate  the 
involvement  of  active  warning  devices 
in  grade  crossing  accidents.  However, 
that  is  only  one  side  of  the  coin. 
Presently,  if  a  warning  system  had  been 
operating  at  the  time  of  an  accident  but 
had  been  operating  continuously  for 
hours  or  even  days,  an  affirmative 
response  would  be  permissible  in 
response  to  the  question  "Was  the 
device  operating?"  on  Form  6180-57. 
This  answer,  while  technically  correct, 
gives  precisely  the  wrong  impression — 
that  the  warning  system  was  operating 
correctly  and  thus  had  no  involvement 
in  the  accident.  A  major  commuter 
railroad  commented  that  on  its  system 
"there  has  not  been  an  accident,  injury 
or  fatality  attributable  in  whole  or  in 
part  to  the  malfunctioning  of  warning 
devices."  This  is  a  correct  statement  if 
based  solely  on  whether  the  system  was 
operating  at  the  time  of  the  accident  Yet 
during  the  past  three  years,  two 
accidents  (involving  one  fatality  and  six 
injuries)  occurred  on  that  railroad  in 
which  the  warning  gates  had  been 
operating  [i.e.,  were  in  the  down 
position)  for  an  excessive  period  of  time 
prior  to  the  accident^45  minutes  in  one 
case,  and  two-and-one-half  hours  in  the 
other.  In  those  cases  the  malfunctioning 
warning  systems  may  have  been  a 
factor  in  the  crossing  accident — a  fact 
that  FRA's  accident  statistics  do  not 
uniformly  reflect. 

The  above  two  situations,  one 
resulting  in  overreporting  of  grade 
crossing  invo'vement  in  accidents,  and 
the  other  resulting  in  underreporting, 
point  up  both  the  lack  of  reliable  data 
and  the  need  to  expand  our  view  as  to 
what  truly  constitutes  a  "malfunction" 
in  a  crossing  warning  system. 

Although  a  grade  crossing  system  is 
operating  "as  intended"  when  it 
activates  in  a  "fail-safe"  manner  upon 
the  failure  of  a  system  component,  it  is 
not  doing  the  job  for  which  it  was 
installed — giving  a  clear  warning  that  a 
train  is  approaching  and.  therefore,  that 
motorists  should  stay  off  the  tracks.  We 
will  refer  to  this  circumstance  in  this 
rule  as  a  "false  activation."  The  record 
makes  clear  that,  if  a  false  activation  is 


permitted  to  continue  for  some  time, 
—some  motorists  will  drive  around  the 
lowered  gates  and  some  of  them  will  be 
injured  or  killed.  We  need  to  determine 
how  often  false  activations  occur  and 
how  often  they  are  involved  in  grade 
crossing  accidents.  The  rules  issued 
today  are  intended  to  provide  accurate 
data  in  this  regard. 

It  is  generally  agreed  that  grade 
crossing  warning  systems  very  rarely 
fail  to  warn  a  motorist  of  an  oncoming 
train.  It  appears  that  the  few  situations 
in  which  there  is  such  a  "failure  to 
activate"  are  mainly  due  to  design 
errors,  or  errors  in  installation  or  repair, 
rather  than  due  to  component  failure. 
The  regulations  issued  today  will  help 
provide  reliable  information  regarding 
these  instances  of  failure  to  activate. 

While  failure  to  activate  is  the  most 
obviously  dangerous  situation 
concerning  grade  crossing  warning 
system  failure,  the  vast  majority  of 
malfimctioning  grade  crossing  warning 
systems  are  "false  activations"  of  the 
system.  Before  imposing  a  regulatory  fix 
on  the  problem,  we  need  to  know  the 
extent  and  causes  of  the  failures. 

The  rules  issued  today  are  meant  to 
address  this  problem.  Section  234.9(b) 
requires  reporting  of  instances  of  false 
activation  when  it  is  determined  by  the 
railroad  that  the  cause  of  the  activation 
was  a  mechanical  or  electrical 
malfunction  or  misadjustment.  Section 
234.13  is  an  information  gathering 
requirement  meant  to  provide  sufficient 
information  to  FRA  of  the  tj'pe  of  circuit 
and  age  of  major  components  of  each 
active  crossing  so  that  statistical 
correlation  can  be  performed  against 
reports  of  false  activations  and 
activation  failures.  Because  reports  of 
false  activations  will  only  be  reflecting 
equipment  malfunctions  rather  than 
activations  stemming  from  operational 
causes  (switching  of  cars  within  the 
approach  circuit,  maintenance  work 
necessitating  interruption  of  track 
circuits,  etc.]  we  vvill  be  able  to  correlate 
accident  experience  and  equipment 
malfunctions  with  types  of  circuits'and 
age  of  equipment.  We  will  then  be  better 
able  to  pinpoint  the  causes  of  crossing 
system  failures  and  determine  whether 
periodic  maintenance,  inspection,  and 
testing  standards,  or  other  requirements 
should  be  required.  For  instance,  if  we 
find  that  a  disproportionate  number  of 
system  failures  are  in  systems  with 
critical  components  30  years  old,  we  are 
likely  to  take  regulatory  steps  different 
than  if  a  disproportionate  number  of 
malfunctions  occur  in  relatively  new 
systems  on  specific  railroads. 


33724  Federal  Register  /Vol.  56.  No.  141  /  Tuesday.  July  23.  1991  /  Rules  and  Regulations 


Supplemental  Rulemaking 

The  information  we  will  receive  from 
the  railroad  industry  pursuant  to  the 
rules  issued  today  will  enable  us  to  craft 
better  solutions  to  the  problems  of 
crossing  device  malfunctions.  That  is  the 
purpose  of  the  final  rule  issued  today. 
However,  FRA  can  take  certain  positive 
and  substantive  actions  while  we  wait 
for  data  to  be  gathered  and  analyzed. 
Whatever  the  cause  of  false  activations, 
it  is  generally  accepted  that  they  lead  to 
credibility  problems  at  individual 
crossings,  and  to  a  lesser  extent,  at 
grade  crossings  in  general.  As  discussed 
in  the  NPRM.  it  has  been  argued  by 
many  parties  that  repeated  or  lengthy 
false  activations  result  in  the  motoring 
public's  losing  faith  in  the  warning 
system.  Motorists  then  attempt  to  cross 
the  railroad  tracks,  regardless  of 
flashing  lights  and  lowered  gates. 
Indeed,  many  commenters  advised  FRA 
that  the  real  danger  of  grade  crossing 
malfunctions  lies  not  with  activation 
failures,  but  with  false  activations. 

Even  if  we  cannot  at  this  time 
determine  the  primary  cause  of  false 
activations,  we  can  take  action  to 
reduce  the  risks  resulting  from  them. 
Therefore,  FRA  is  considering  issuance 
in  the  near  future  of  a  Notice  of 
Proposed  Rulemaking  in  which  we  will 
propose  rules  requiring  railroads  to 
respond  in  a  timely  manner  to  reports  of 
malfunctioning  warning  systems  and  to 
inspect  and  test  the  systems  at  such 
time.  Included  in  the  proposed  rule 
would  be  further  requirements  designed 
to  assure  safety  at  the  crossing  pending 
repair  of  its  warning  system. 

Discussion  of  Conunents 

Twenty-four  commenters  responded 
to  the  NPRM.  either  through  testimony 
or  by  written  comment.  Testifying  at  the 
public  hearing  in  Washington,  DC  on 
November  7, 1990  were  representatives 
of  the  BRS,  the  AAR.  and  the  American 
Short  Line  Railroad  Association 
(ASLRA).  Providing  written  comments 
were  six  railroads  (Wisconsin  Central, 
Inc.,  The  New  York.  Susquehanna  and 
Western  Railway  Corporation,  Southern 
Pacific  Transportation  Company, 
Burhngton  Northern  Railroad.  Long 
Island  Railroad,  and  Consolidated  Rail 
Corporation),  two  transportation 
authorities  (Southeastern  Pennsylvania 
Transportation  Authority  and 
Massachusetts  Bay  Transportation 
Authority)  and  one  industry  association, 
the  American  Public  Transit 
Association.  Five  state  regulatory 
bodies  commented  (New  York  Slate 
Department  of  Transportation 
(NYSDOT),  Railroad  Commission  of 
Texas,  Arizona  Corporation 


Commission,  California  Public  Utilities 
Commission  and  the  New  Jersey 
Department  of  Transportation)  as  did 
the  police  department  of  the  Town  of 
Wallingford,  Connecticut. 

One  Congressman  commented  on  the 
need  for  grade  crossing  regulations  in 
general,  while  eight  other  individuals 
commented  in  a  total  of  five  written 
submissions.  In  keeping  with  FRA's 
stated  policy  to  consider  late  filed 
comments  to  the  extent  practicable,  FRA 
has  considered  all  comments  submitted 
through  January  11, 1991. 

Most  commenters  were  in  favor  of,  or 
reluctantly  agreed  with,  the  need  for 
some  level  of  malfunction  reporting. 
Virtually  all  commenters  favored  the 
filing  of  a  railroad's  maintenance, 
inspection,  and  testing  procedures  with 
FRA.  A  number  of  commenters, 
including  the  BRS,  NYSDOT,  and 
individual  commenters  took  the  position 
that  FRA's  proposal  does  not  go  far 
enough. 

Especially  compelling  were  comments 
received  from  seven  relatives  or  friends 
of  people  killed  in  grade  crossing 
accidents.  These  commenters  uniformly 
questioned  why  railroad  crossing 
warning  systems  are  permitted  to 
malfunction.  Lauren  and  Larry  Zelier 
expressed  the  view  that  "[t]he  public 
has  the  right  to  trust  the  railroad's 
equipment  *  *  *  .  How  can  crossings  be 
left  to  remain  malfunctioning,  when 
school  buses  and  the  general  public  go 
around  their  gates  over  and  over." 
Similarly,  HoUis  and  Pam  Crump 
questioned  the  piupose  of  active 
railroad  crossing  systems  if  people 
cannot  rely  on  them.  Doris  Hayes 
questioned  "why  can't  someone  make 
railroads  fix  their  gates.  Who  is  in 
control  of  this?" 

During  hearings  on  the  ANPRM  in 
1988,  the  BRS  proposed  that  railroads  be 
required  to  file  their  maintenance, 
inspection,  and  testing  procedures  with 
FRA  for  its  approval.  Under  that 
proposal.  FRA  would  enforce  the 
railroad's  own  procedures.  According  to 
the  BRS.  a  railroad's  procedures  would 
have  to  contain  provisions  for  periodic 
testing  and  inspection,  requirements  for 
responding  to  malfunctions  without 
undue  delay,  and  site-distance 
requirements. 

FRA  rejected  this  approach  in  drafting 
the  proposed  rules,  and  we  do  so  again 
in  adopting  the  rules  issued  today.  Some 
railroad  procedures  may  be 
insufficiently  rigorous  as  applied  to 
certain  types  of  installations.  In  certain 
other  respects,  the  procedures  of 
individual  railroads  may  specify  actions 
well  in  excess  of  minimum  safety 
requirements. 


When  this  proceeding  began,  we 
thought  the  question  to  be  addressed 
was  whether  grade  crossing  accidents 
could  be  prevented  and  lives  saved  by 
reducing  activation  failures  through  a 
regime  of  maintenance,  inspection,  and 
testing.  The  record  developed  thus  far  in 
this  proceeding  shows  no  significant 
correlation  among  activation  failures, 
which  appear  to  occur  extremely  rarely: 
maintenance,  inspection,  and  testing 
practices;  and  grade  crossing  accidents. 
In  the  course  of  this  proceeding, 
however,  we  have  learned  that  a 
significant  problem  of  unknown 
dimension  is  presented  by  false 
activations.  This  rule  will  provide  the 
data  needed  to  determine  the  incidence 
of  false  activations  for  the  first  time  as 
well  as  refine  our  data  on  activation 
failures.  Those  data  will  provide  a 
record  from  which  we  cart  determine 
whether  activation  failures  or  false 
activations,  or  both,  can  be  prevented 
by  Federal  standards  for  maintenance, 
inspection,  and  testing  and,  if  so,  what 
those  standards  should  be. 

Major  Issues 

1.  Definitions 

The  AAR  suggested  that  the  definition 
of  a  grade  crossing  (section  234.5(a))  be 
changed  to  eliminate  references  to 
railroad  tracks  crossing  private 
roadways.  The  AAR  contends  that 
railroads  should  not  be  subject  to  public 
reporting  requirements  at  private 
crossings.  We  are  retaining  the 
requirement  that  reporting  include 
occurrences  at  private  crossings.  Present 
accident  reporting  regulations  at  49  CFR 
part  225  require  reporting  of  accidents  at 
these  crossings.  We  are  retaining  the 
reference  to  private  crossings  for  the 
same  reason  they  are  included  in  FRA's 
accident  reporting  rules — FRA  needs  to 
have  a  complete  safety  picture  in  order 
to  make  responsible  regulatory 
decisions.  Without  comprehensive, 
reliable  data,  those  decisions  can  not  be 
made. 

FRA  specifically  requested  comments 
regarding  the  definitions  of  "false 
restrictive"  and  "false  proceed."  Not 
only  did  we  receive  comments  about  the 
definitions  themselves,  but  we  were  also 
told  by  a  number  of  commenters  that  the 
terms  themselves  should  be  changed. 
One  commenter  felt  that  the  terms  were 
so  similar  to  railroad  signalling 
terminology  that  they  could  lead  to 
confusion.  Among  the  suggested 
replacement  terms  were  "unintended 
warning  indication"  and  "inappropriate 
activation  failure"  in  lieu  of  false 
restrictive  and  "warning  indication 
failure"  and  "failure  to  activate"  instead 
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When  this  proceeding  began,  we 
thought  the  question  to  be  addressed 
was  whether  grade  crossing  accidents 
could  be  prevented  and  lives  saved  by 
reducing  activation  failures  through  a 
regime  of  maintenance,  inspection,  and 
testing.  The  record  developed  thus  far  in 
this  proceeding  shows  no  significant 
correlation  among  activation  failures, 
which  appear  to  occur  extremely  rarely: 
maintenance,  inspection,  and  testing 
practices;  and  grade  crossing  accidents. 
In  the  course  of  this  proceeding, 
however,  we  have  learned  that  a 
significant  problem  of  unknown 
dimension  is  presented  by  false 
activations.  This  rule  will  provide  the 
data  needed  to  determine  the  incidence 
of  false  activations  for  the  first  time  as 
well  as  refine  our  data  on  activation 
failures.  Those  data  will  provide  a 
record  from  which  we  cart  determine 
whether  activation  failures  or  false 
activations,  or  both,  can  be  prevented 
by  Federal  standards  for  maintenance, 
inspection,  and  testing  and,  if  so,  what 
those  standards  should  be. 

Major  Issues 

1.  Definitions 

The  AAR  suggested  that  the  definition 
of  a  grade  crossing  (section  234.5(a}]  be 
changed  to  eliminate  references  to 
railroad  tracks  crossing  private 
roadways.  The  AAR  contends  that 
railroads  should  not  be  subject  to  public 
reporting  requirements  at  private 
crossings.  We  are  retaining  the 
requirement  that  reporting  include 
occurrences  at  private  crossings.  Present 
accident  reporting  regulations  at  49  CFR 
part  225  require  reporting  of  accidents  at 
these  crossings.  We  are  retaining  the 
reference  to  private  crossings  for  the 
same  reason  they  are  included  in  FRA's 
accident  reporting  rules — FRA  needs  to 
have  a  complete  safety  picture  in  order 
to  make  responsible  regulatory 
decisions.  Without  comprehensive, 
reliable  data,  those  decisions  can  not  be 
made. 

FRA  specifically  requested  comments 
regarding  the  definitions  of  "false 
restrictive"  and  "false  proceed."  Not 
only  did  we  receive  comments  about  the 
definitions  themselves,  but  we  were  also 
told  by  a  number  of  commenters  that  the 
terms  themselves  should  be  changed. 
One  commenter  felt  that  the  terms  were 
so  similar  to  railroad  signalling 
terminology  that  they  could  lead  to 
confusion.  Among  the  suggested 
replacement  terms  were  "unintended 
warning  indication"  and  "inappropriate 
activation  failure"  in  lieu  of  false 
restrictive  and  "warning  indication 
failure"  and  "failure  to  activate"  instead 


of  false  proceed.  We  have  accepted  the 
suggestions  to  clarify  the  terms  and 
have  determined  that  "false  activation" 
rather  than  "false  restrictive"  and 
"activation  failure"  rather  than  "false 
proceed"  would  best  denote  the  two 
conditions  that  will  trigger  the  reporting 
process. 

The  AAR,  ASLRA,  BRS,  and  a  number 
of  railroads  suggested  changes  to  the 
proposed  definitions  of  what  are  now 
called  "false  activation"  and  "activation 
failure."  The  proposed  definition  of 
"false  activation"  (false  restrictive 
indication  failure  in  the  NPRM)  referred 
to  the  activation  of  a  warning  system 
when  no  train  is  present.  This  definition 
generated  perhaps  the  greatest  amount 
of  discussion,  both  as  to  the  definition 
itself  and  its  effect  on  a  railroad's 
reporting  burden  (§  234.9(b)).  The  AAR 
argued  that  the  definition 
"indiscriminately  groups  all  warning 
system  activations  within  the  definition, 
including  those  which  are  clearly  not 
system  malfunctions."  This  complaint 
was  echoed  by  the  ASLRA,  and  virtually 
every  commenting  railroad.  They 
pointed  out  that  the  proposed  definition 
included  activations  caused  by  repair 
and  testing  activities,  switching  moves 
on  an  approach  circuit,  and  the  presence 
of  non-insulated  track  maintenance 
equipment.  According  to  the  AAR,  even 
some  FRA-required  signal  tests  would 
cause  a  false  activation  requiring 
reporting. 

We  agree  with  those  commenters  that 
the  definition  should  be  narrowed  to 
include  only  those  activations  caused  by 
system  malfunctions.  We  have  thus 
changed  the  definition  of  false 
activation  to  mean  "the  activation  of  a 
highway-rail  grade  crossing  warning 
system  caused  by  a  condition  that 
requires  correction  or  repair  of  the  grade 
crossing  warning  system.  (This  failure 
indicates  to  the  motorist  that  it  is  not 
safe  to  cross  the  railroad  tracks  when,  in 
fact,  it  is  safe  to  do  so.)"  The  BRS  and 
NYSDOT  suggested  that  the  definition 
be  revised  to  also  apply  to  the  situation 
in  which  the  warning  system  remains 
activated  after  a  train  has  passed 
through  the  crossing.  The  definition  as 
written  includes  that  situation.  Also 
included  in  the  scope  of  this  definition 
would  be  system  activations  caused  by 
broken  rails  or  broken  track  leads  since 
the  approach  and  island  circuits  are 
integral  parts  of  the  warning  "system." 

The  proposed  definition  of  activation 
failure  ("false  proceed"  in  the  NPRM) 
generated  varying  suggestions.  The  BRS 
encouraged  FRA  to  retain  the  reference 
to  a  20-second  minimum  advance 
activation  time.  The  AAR,  however, 
stated  that  "(ijt  is  unreasonable  to 


require  reporting  in  each  instance  in 
which  a  warning  system  is  not  activated 
at  least  20  seconds  prior  to  the  arrival  of 
a  train  at  the  crossing."  It  is  concerned 
that  during  certain  operating  conditions 
a  train  may  stop  short  of  a  crossing,  and 
after  a  period  of  time  start  off  again  and 
enter  the  crossing  with  flag  protection 
but  within  less  than  20  seconds  of 
crossing  system  reactivation.  This 
scenario  could  occur  if  the  warning 
system  includes  motion  detection  or 
timeout  circuitry.  We  agree  with  the 
BRS  that  the  20-second  minimum  time 
should  be  retained,  and  at  the  same  time 
we  agree  with  the  AAR  that  the 
situation  posited  is  not  one  that  should 
be  considered  a  false  activation. 
Accordingly,  we  are  revising  the 
definition  of  false  activation  to  mean 
"the  failure  of  an  active  highway-rail 
grade  crossing  warning  system  to 
indicate  the  approach  of  a  train  at  least- 
20  seconds  prior  to  the  train's  arrival  at 
the  crossing,  unless  the  crossing  is 
otherwise  protected." 

2.  Reports  of  Accidents  Involving  Grade 
Crossing  Signal  Failure 

Commenters  were  generally  in  favor 
of  the  requirement  at  §  234.7  that  all 
accidents  at  highway-rail  grade 
crossings  involving  activation  failure  be 
reported  to  FRA.  However,  the  ASLRA 
and  the  Wisconsin  Central.  Ltd.. 
objected  to  the  requirement  for 
telephone  notification.  That  railroad 
took  the  view  that  if  this  rule  is  really 
only  for  data  gathering,  notification 
within  24  hours  should  not  be  necessary, 
FRA's  conception  of  data  gathering  is 
apparently  broader  than  that  of  the 
Wisconsin  Central.  Activation  failures 
are  so  obviously  dangerous  and  also  so 
rare  because  of  the  normal  "fail-safe" 
failure  mode,  that  FRA  wants  the  option 
to  inspect  and  investigate  on  site  if 
deemed  necessary.  This  could  not  be 
done  with  any  slower  notification 
system. 

The  AAR  objected  to  the  proposed 
requirement  that  telephone  reports  of 
such  accidents  include  the  posted 
highway  speed  limit  because  it  would 
not  be  readily  available  to  the  railroad. 
We  do  not  think  determining  this 
information  would  unduly  burden  a 
reporting  railroad.  However,  because 
this  information  is  not  critical  to  FRA 
within  the  first  24  hours  after  an 
accident,  and  we  would  not  want  a 
report  delayed  while  a  railroad  seeks 
the  requested  information,  we  have 
revised  the  final  rule.  The  final  rule  thus 
requires  the  highway  speed  limit  if 
known  to  the  railroad. 

The  ASLRA  questioned  why  the 
concept  of  an  "impact"  is  apparently 
being  introduced  for  the  first  time  in 


accident  reporting.  On  the  contrary, 
FRA's  accident  reporting  regulations  at 
49  CFR  part  225  have  for  many  years 
required  reporting  to  FRA  of  any  impact 
between  railroad  on-track  equipment 
and  a  motor  vehicle  or  pedestrian  at  a 
highway-rail  grade  crossing. 

3.  Grade  Crossing  Signal  System  Failure 
Reports 

The  proposal  to  require  reporting  of 
activation  failures  and  false  activations 
generated  the  greatest  number  and" 
variety  of  comments  from  the  public. 

Commenters  generally  agreed  in 
principle  with  the  proposal  to  require 
reporting  of  each  activation  failure. 
However,  SEPTA  stated  that  it  "does 
not  believe  additional  regulation  of 
grade  crossings  is  warranted,  and  thus 
views  the  accumulation  of  data  in 
pursuit  of  such  regulation  as 
unnecessary."  The  Wisconsin  Central 
was  also  opposed  to  any  reporting  as 
"unduly  burdensome."  One  commenter 
suggested  that  the  15-day  reporting 
requirement  begin  to  run  from  the  time 
the  railroad  is  notified  of  the  activation 
failure,  rather  than  the  time  period 
beginning  to  run  from  the  date  of  the 
occurrence  itself.  These  occurrences  are 
so  serious,  and  are  so  perceived  by 
railroad  employees  and  the  general 
public,  that  we  believe  a  railroad  will  be 
notified  in  sufficient  time  to  report 
within  the  15-day  period. 

The  BRS  was  highly  critical  of  FRA's 
proposal  in  that,  according  to  the  union, 
"the  railroad  would  have  full  discretion 
on  making  the  determination  in  each 
case  on  whether  there  was  a[n 
activation  failure)."  The  BRS  claims  that 
railroads  have  disregarded 
"independent"  reports  of  signal 
malfunctions  in  the  past  and  thus  may 
do  so  in  the  future.  "The  Railroad 
Commission  of  Texas  was  concerned 
that  potential  tort  liability  will  exert 
pressure  on  railroads  and  railroad 
employees  to  evade  reporting 
requiren^tgnt^  This  rule  issued  today  is 
issued  pursuant  to  the  authority  of  both 
the  Federal  Railroad  Safety  Act  of  1970, 
as  amended,  and  the  Accidents  Report 
Act  (45  U.S.C.  38  et  seq.).  The  Accident 
Reports  Act  prohibits  use  of  monthly 
accident  reports  in  any  suit  or  action  for 
damages.  Thus,  the  written  accident 
reports  required  in  section  234.9(a) 
cannot  be  used  in  tort  litigation,  which 
would  reduce  any  potential  pressure  to 
evade  reporting  requirements. 

Without  taking  a  position  on  the  BRS' 
allegations  of  past  railroad  practices,  we 
are  confident  that  railroads  will  comply 
with  the  law.  In  those  situations  where 
compliance  is  lacking.  FRA  will  take 
vigorous  enforcement  action,  including 
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where  appropriate,  taking  action  against 
individuals  willfully  violating  the  law. 

The  BRS  also  proposed  lliat  railroads 
provide  follow-up  reports  with 
maintenance  and  accident  history  of 
that  crossing.  The  union  also  proposed 
that  the  report  contain  reports  from 
independent  law  enforce.iient  agencies 
and  witness  statements  pertaining  to  the 
operation  of  the  crossing.  Rather  than 
require  such  an  extensive  reporting 
burden  in  each  instance  of  activation 
failure,  FRA  will,  in  appropriate 
situations,  obtain  needed  background 
information  from  individual  railroads. 

Perhaps  the  most  controversial 
section  of  the  proposed  rule  was 
§  234.9(b),  which  would  have  required  a 
report  for  each  false  aLtivation.  State 
regulatory  bodies  had  varying  opinions 
regarding  the  proposed  requirements. 
The  Arizona  Corporation  Commission  is 
of  the  opinion  that  failure  reports  are 
important,  but  it  believes  that  collection 
of  the  reports  should  be  the 
responsibility  of  the  states  in  which  the 
crossings  are  located.  The  Railroad 
Commission  of  Texas  felt  the  rule  as 
published  in  the  NTRM  does  not  go  far 
enough  in  terms  of  the  information 
required  from  the  raih-oads.  The 
Commission  argues  that  source 
documents  should  be  maintained  to 
allow  verification  of  a  railroad's  reports. 

All  commenting  railroads  and  their 
three  industry  associations  expressed 
the  view  that  the  false  activation 
reporting  requirements  were  excessively 
burdensome.  The  Wisconsin  Central,  for 
example,  complained  that  its  regular 
monthly  inspection  program  would 
result  in  filing  a  false  activation  report 
for  each  crossing  every  month  because  it 
is  the  railroad's  practice  to  perform  an 
operating  test  each  time  the  control  case 
is  entered.  According  to  the  railroad,  a 
minimum  of  731  reports  would  be  filed 
each  month,  which  according  to  FRA's 
estimate  of  15  m.inutes  needed  to 
complete  each  report  would  cost  the 
railroad  a  total  of  over  182  work  hours 
to  complete  per  month.  With  further 
centralized  review  and  filing,  a  total  of 
231  hours  permonth  would  be  needed 
for  this  large  regional  railroad  to  comply 
with  proposed  §  234.9(a).  The  Long 
Island  Railroad  similarly  complained  of 
the  reporting  burden,  claiming  that  1,200 
hours  per  year  would  be  spent 
complying  with  the  proposed  rule.  Other 
raiboads  similarly  complained  of  the 
reporting  burden,  all  the  while 
emphasizing  that  the  reports  would  not 
shed  much  light  on  the  issue  of  false 
activation. 

As  a  result  of  these  comments,  and  in 
light  of  suggestions  made  by  the  Texas 
s  Railroad  Commission  and  the  AAR,  we 
',  have  revised  the  definition  of  false 


activation  (discussed  in  more  detail 
above)  to  include  only  malfunctions  of 
the  system.  This  will  significantly 
reduce  the  reporting  burden  placed  on 
the  railroads  and,  combined  with  a  more 
comprehensive  data  base  of  the  active 
crossing  warning  systems  in  the  nation, 
we  can  more  accurately  assess  causes 
of  grade  crossing  failure  and  thus  assess 
what  further  steps  need  to  be  taken  to 
prevent  them. 

4.  Sunset  Provision 

FRA  requested  comments  frotn  the 
public  regarding  limiting  the  reporting 
requirements  to  a  finite  period  of  time, 
after  which  the  affected  regulation 
would  expire.  Railroads  and  NYSDOT 
were  among  those  cojnmenters  in  favor 
of  such  a  sunset  provision, 
recommending  that  the  requirements  be 
imposed  for  one,  or  at  most,  two  years. 
The  BRS,  on  the  other  hand,  is  of  the 
opinion  that  it  is  too  early  to  put  a  time 
limit  on  the  reporting  of  system  failures. 
After  a  review  of  the  comments,  FRA 
has  established  a  two-and-one-half  year 
reporting  period  for  false  activation 
reports.  We  believe  reports  filed  during 
this  time  period  will  provide  FRA  with  a 
sufficient  statistical  base  upon  which  to 
make  informed  judgments  as  to  the 
operational  state  of  grade  crossing 
warning  systems.  We  are  declining  to 
establish  a  sunset  provision  for 
reporting  of  activation  failures  and 
accidents  involving  activation  failures. 
Activation  failures  are  inherently 
dangerous  to  both  the  motoring  public 
and  to  railroad  employees.  FRA  needs 
to  constantly  monitor  such  failures  in 
order  to  be  able  to  take  appropriate  and 
timely  remedial  action. 

5.  Grade  Crossing  Signal  System 
Information 

The  Texas  Railroad  Commission 
expressed  the  view  that  inadequate 
track  circuitry  may  pose  a  more  serious 
grade  crossing  hazard  than  either  failure 
to  activate  or  false  activations.  The 
Commission  recommends  that  FRA 
require  the  filing  of  an  inventory  of  track 
circuitry  of  all  crossings  not  equipped 
with  predictors.  This  would  provide 
data  which  can  contribute  to  the  "policy 
debate  about  the  best  expenditure  of 
funds  for  grade  crossing  improvements." 
FR.'V  has  thoroughly  considered  the 
comments  of  the  Commission  and  the 
AAR's  testimony  to  the  effect  that 
crossing  systems  installed  25  or  30  years 
ago  using  insulated  joints  and  DC  track 
circuits  might  contribute  to  the  public's 
perception  that  equipment  is  not 
working  properly.  These  older  systems, 
which  do  not  use  motion  sensors  and 
predictors,  cause  the  crossing  warning 
system  to  be  activated  when  a  train 


enters  the  approach  circuit.  Lacking 
today's  modem  sensors  and  predictors, 
the  system  will  remain  activated  even  if 
a  train  stops  in  the  approach  circuit  and 
will  remain  activated  for  however  long 
the  train  is  on  the  approach  circuit. 

In  testimony,  a  representative  of  the 
AAR  stated  that  "we,  as  railroad  people, 
certainly  can  furnish  the  numbers  of 
those  crossings  that  still  have  that  type 
circuitry  very  simply  without  making  out 
all  these  reports  because  we  have  that 
information  available.  And  any  place 
you've  got  that  type  circuitry,  tiie 
likelihood  of  a  train  having  to  stop 
within  the  approach  is  certainly  there, 
*  *  *  in  those  cases,  the  lights  are 
certainly  going  to  continue  to  flash  until 
he  completes  movement  or  backs  out  of 
the  circuit,  one  or  the  other.  But  that's 
available  today  without  making  those   . 
reports." 

We  agree  with  those  commenters  who 
argued  Uiat  the  proposed  rules  would 
not  distinguish  between  true 
malfunctions  and  other  causes  of  false 
activation.  We  are  thus  revising  the  final 
rule  to  include  provision  for  a  one-time 
report  in  which  each  railroad  will 
provide  information  as  to  the  type  of 
circuitry  and  age  of  major  components 
at  each  of  its  active  grade  crossings. 
Because  the  new  section  is  a  logical 
outgrowth  of  the  proposed  rule  and  is 
made  in  response  to  comments 
submitted  in  the  rulemaking  FRA  is  not 
initiating  formal  second  notice  and 
comment  cycle  on  this  provision. 

Section-by-section  analysis 

234.1    This  section  states  that  this 
regulation  prescribes  reporting  and  filing 
requirements  regarding  the  operation  of 
highway-rail  grade  crossing  warning 
systems. 

234.3    This  section  states  that  this 
regulation  applies  to  all  railroads  that 
operate  on  standard  gage  track  that  is 
part  of  the  general  railroad  system  of 
transportation.  The  regulation  does  not 
apply  to  rail  rapid  transit  operations 
conducted  over  track  that  is  used 
exclusively  for  that  purpose  and  that  is 
not  part  of  the  general  railroad  system 
of  transportation. 

234.5(a)    Highway-rail  grade  crossing 
is  a  location  where  a  public  highway, 
road,  street,  or  private  roadway, 
including  associated  sidewalks  and 
pathways,  crosses  one  or  more  railroad 
tracks  at  grade. 

234.5(b)    False  activation  is  the 
activation  of  a  highway-rail  grade 
crossing  warning  system  caused  by  a 
condition  which  requires  correction  or 
repair  of  the  grade  crossing  warning 
system.  False  activation  includes  the 
situation  in  which  the  warning  system 


remains  activated  after  a  trai 
passed  through -the  crossing, 
activation  can  be  caused  by  j 
malfunctioning  component  of 
warning  system  and  would  ir 
broken  track  connections  or  1 
or  similar  track  signal  compo 
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on  an  approach  circuit  or  swi 
cars  on  such  a  circuit  would  « 
system,  but  is  not  considered 
activation  because  such  activ 
caused  by  a  condition  which  i 
correction  or  repair. 

234.5(c)    Activation  failure 
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situation  is  an  activation  failu 
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automatic  warning  system  to  t 
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structures  without  having  to  re 

situation  as  an  activation  failu 

situation  in  which  a  mechanic! 
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warning  system  to  fail  to  opert 

require  the  fihng  of  a  failure  to 

report  even  if  the  railroad  subs 

provides  temporary  means  of  \ 

highway  users. 

234.5(d)  Train  is  defined  as 
more  locomotives,  with  or  wit! 
234.7  Every  impact  betweei 
on-track  equipment  and  an  aut 
bus,  truck,  motorcycle,  bicycle, 
vehicle,  or  pedestrian  at  a  high 
grade  crossing  that  involves  ar 
activation  failure  must  be  repo 
FRA  within  24  hours.  Each  tele 
report  must  include  the  followi 
information:  Name  of  the  railro 
involved;  name,  title,  and  telep 
number  of  the  individual  makir 
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enters  the  approach  circuit.  Lacking 
today's  modem  sensors  and  predictors, 
the  system  will  remain  activated  even  if 
a  train  stops  in  the  approach  circuit  and 
will  remain  activated  for  however  long 
the  train  is  on  the  approach  circuit. 

In  testimony,  a  representative  of  the 
AAR  stated  that  "we.  as  railroad  people, 
certainly  can  furnish  the  numbers  of 
those  crossings  that  still  have  that  type 
circuitry  very  simply  without  making  out 
all  these  reports  because  we  have  that 
information  available.  And  any  place 
you've  got  that  type  circuitry,  die 
likelihood  of  a  train  having  to  stop 
within  the  approach  is  certairdy  there. 
*  *  *  in  those  cases,  the  lights  are 
certainly  going  to  continue  to  flash  until 
he  completes  movement  or  backs  out  of 
the  circuit,  one  or  the  other.  But  that's 
available  today  without  making  those   . 
reports." 

We  agree  with  those  commenters  who 
argued  that  the  proposed  rules  would 
not  distinguish  between  true 
malfunctions  and  other  causes  of  false 
activation.  We  are  thus  revising  the  fmal 
rule  to  include  provision  for  a  one-time 
report  in  which  each  railroad  will 
provide  information  as  to  the  type  of 
circuitry  and  age  of  major  components 
at  each  of  its  active  grade  crossings. 
Because  the  new  section  is  a  logical 
outgrowth  of  the  proposed  rule  and  is 
made  in  response  to  comments 
submitted  in  the  rulemaking  FRA  is  not 
initiating  formal  second  notice  and 
comment  cycle  on  this  provision. 

Section-by-section  analysis 

234.1    This  section  states  that  this 
regulation  prescribes  reporting  and  filing 
requirements  regarding  the  operation  of 
highway-rail  grade  crossing  warning 
systems. 

234.3    This  section  states  that  this 
regulation  applies  to  all  railroads  that 
operate  on  standard  gage  track  that  is 
part  of  the  general  railroad  system,  of 
transportation.  The  regulation  does  not 
apply  to  rail  rapid  transit  operations 
conducted  over  track  that  is  used 
exclusively  for  that  purpose  and  that  is 
not  part  of  the  general  railroad  system 
of  transportation. 

234.5(a)    Highway-rail  grade  crossing 
is  a  location  where  a  public  highway, 
road,  street,  or  private  roadway, 
including  associated  sidewalks  and 
pathways,  crosses  one  or  more  railroad 
tracks  at  grade. 

234.5(b)    False  activation  is  the 
activation  of  a  highway-rail  grade 
crossing  warning  system  caused  by  a 
condition  which  requires  correction  or 
repair  of  the  grade  crossing  warning 
system.  False  activation  includes  the 
situation  in  which  the  warning  system 


remains  activated  after  a  train  has 
passed  through  the  crossing.  A  false 
activation  can  be  caused  by  a 
malfunctioning  component  of  the 
warning  system  and  would  include 
broken  track  connections  or  broken  rails 
or  similar  track  signal  components 
designed  to  activate  the  warning  system. 
Excluded  from  this  definition  are 
activations  of  the  warning  system 
caused  by  the  presence  of  non-insulated 
railroad  equipment  on  the  approach 
circuit  of  the  system.  Setting  out  of  a  car 
on  an  approach  circuit  or  switching  of 
cars  on  such  a  circuit  would  activate  the 
system,  but  is  not  considered  a  false 
activation  because  such  activation  is  not 
caused  by  a  condition  which  requires 
correction  or  repair. 

234.5(c)    Activation  failure  is  defined 
as  the  failure  of  an  active  railroad- 
highway  crossing  warning  system  to 
indicate  the  approach  of  a  train  at  least 
20  seconds  prior  to  the  train's  arrival  at 
the  crossing,  or  to  indicate  the  presence 
of  a  train  occupying  the  crossing,  unless 
the  crossing  is  provided  with  an 
alternative  means  of  active  warning  to 
highway  users  of  approaching  trains.  If 
an  active  railroad-highway  crossing 
system  has  malfunctioned  and  is  not 
working  properly  in  that  it  is  not 
providing  at  least  20  seconds  advance 
warning  of  an  approaching  train,  the 
situation  is  an  activation  failure  unless 
the  crossing  has  been  provided  with  an 
alternative  means  of  warning  highway 
users.  Such  alternative,  temporary 
warning  procedures,  such  as  flagging  a 
crossings  provides  a  warning  to  the 
motoring  public.  The  failure  of  an 
automatic  warning  system  to  activate  in 
such  situations  is  not  considered  an 
activation  failure.  This  provides  a 
railroad  with  the  ability  to  perform 
routine  maintenance  on  track  and  other 
structures  without  having  to  report  the 
situation  as  an  activation  failure.  A 
situation  in  which  a  mechanical, 
electrical,  or  design  failure  causes  a 
warning  system  to  fail  to  operate  would 
require  the  filing  of  a  failure  to  activate 
report  even  if  the  railroad  subsequently 
provides  temporary  means  of  warning 
highway  users. 

234.5(d)    Train  is  defined  as  one  or 
more  locomotives,  with  or  without  cars. 
234.7    Every  impact  between  railroad 
on-track  equipment  and  an  automobile, 
bus,  truck,  motorcycle,  bicycle,  farm 
vehicle,  or  pedestrian  at  a  highway-rail 
grade  crossing  that  involves  an 
activation  failure  must  be  reported  to 
FRA  within  24  hours.  Each  telephone 
report  must  include  the  following 
information:  Name  of  the  railroad 
involved;  name,  title,  and  telephone 
number  of  the  individual  making  the 


report;  time,  date,  and  location  of  the 
accident;  DOT-AAR  Grade  Crossing 
Identification  Number  of  the  crossing  at 
which  the  accident  occurred; 
circumstances  of  the  accident  including 
details  of  the  operating  status  of  the 
grade  crossing  warning  system;  number 
of  persons  killed  or  injured;  maximum 
authorized  train  speed:  and,  if  known, 
posted  highway  speed  limit  at  the 
crossing  location.  This  telephone  report 
is  not  a  substitute  for  other  required 
written  reports  as  appropriate.  Every 
telephone  report  made  pursuant  to  this 
section  must  be  followed  by  a  written 
report  filed  in  accordance  with 
§  234.9(a)  of  this  part  (reports  of 
activation  failure).  A  monthly  report  in 
accordance  with  49  CFR  225.11  and 
225.19  must  be  filed  in  accordance  with 
those  regulations  which  require  that 
every  highway-rail  grade  crossing 
accident/incident  be  reported  to  FRA  on 
Form  FRA  F  6180.57,  regardless  of  the 
extent  of  damages.  In  addition,  a 
highway-rail  grade  crossing  accident/ 
incident  that  results  in  damages 
exceeding  the  damage  reporting 
threshold  (presently  $6,300)  must  be 
reported  to  FRA  on  Form  FRA  F6180.54. 

234.9(a)    A  railroad  must  report  to 
FRA  each  activation  failure  within  15 
days  of  its  occurrence.  FRA  Form 
6180.81  "Highway-rail  Grade  Crossing 
Warning  Device  Failure  Report"  is  used 
for  this  purpose  and  completed  in 
accordance  with  the  instructions  printed 
on  the  form.  This  form  must  be  filed  for 
any  failure  to  activate — whether  or  not 
an  accident  has  occurred  at  the  crossing. 

234.9(b)    A  railroad  must  report  to 
FRA  each  false  activation  of  a  highway- 
rail  grade  crossing  warning  system 
within  30  days  after  expiration  of  the 
month  during  which  the  false  activation 
occurred.  FRA  Form  6180.81.  "Highway- 
rail  Grade  Crossing  Warning  Device 
Failure  Report"  is  used  for  this  purpose 
and  is  completed  in  accordance  with  the 
instructions  printed  on  the  form.  The 
reporting  schedule  of  this  requirement 
tracks  the  present  accident  reporting 
scheme  with  which  all  railroads  are 
familiar.  The  requirements  of  paragraph 
(b)  will  expire  thirty  months  after  the 
Office  of  Management  and  Budget 
approves  FRA  Form  6180.81. 

234.11    Within  six  months  of  the 
effective  date  of  this  regulation,  each 
railroad  must  file  with  the  FRA  one  copy 
of  its  current  highway-rail  grade 
crossing  maintenance,  inspection,  and 
testing  rules  and  procedures.  Every 
railroad  commencing  operations  more 
than  six  months  after  the  effective  date 
of  this  regulation  must  file  with  FRA  one 
copy  of  its  current  highway-rail  grade 
crossing  maintenance,  inspection,  and 


testing  rules  and  procedures  before 
commencing  operations.  If  a  railroad 
has  no  written  maintenance,  inspection, 
and  testing  rules  and  procedures,  a 
statement  to  that  effect  must  be  filed 
with  FRA.  Filing  with  FRA  is 
accomplished  by  filing  the  appropriate 
document  with  the  FRA  Regional  Office 
for  the  region  in  which  the  railroad 
headquarters  is  located.  Each 
amendment  to  a  railroad's  highway-rail 
grade  crossing  maintenance,  inspection, 
and  testing  rules  and  procedures  must 
be  filed  with  FRA  within  30  days  after 
issuance. 

234.13    Within  six  months  of  the 
effective  date  of  this  regulation,  each 
railroad  must  file  with  die  FRA 
information  required  by  FRA  Form  F 
6180.83.  "Grade  Crossing  Signal  System 
Information." 

Regulatory  Impact 

E.0. 12291  and  DOT  Regulatory  Policies 
and  Procedures 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures,  and  is  considered  to  be  non- 
major  under  Executive  Order  12291  but 
significant  under  DOT  policies  and 
procedures  (44  FR 11034.  February  26. 
1979).  The  rule  will  not  have  any 
significant  direct  or  indirect  economic 
impact  for  the  following  reasons.  First 
its  requirements  apply  only  in  the  case 
of  highway-rail  grade  crossing  accidentu 
involving  malfunctioning  warning 
devices  or  in  other  clearly  limited 
situations  involving  malfunctioning 
warning  devices.  Second,  compliance 
with  the  notification  requirements 
should  not  be  difficult  because  in  some 
cases  it  is  accomplished  by  a  toll  free 
phone  call  (in  accident  situations)  and  in 
other  cases  (non-accident  situations),  by 
completing  a  short  standard  form 
supplied  by  the  agency.  Compliance 
with  the  remainder  of  the  rule  requires 
providing  to  FRA  on  a  one-time  basis  (1) 
a  copy  of  a  railroad's  maintenance, 
inspection,  and  testing  procedures  and 
(2)  a  profile  of  a  railroad's  active  grade 
crossing  warning  systems. 

The  purpose  of  the  rule  is  to  collect 
information  on  the  extent  of  grade 
crossing  warning  device  malfunctions. 
Because  this  information  is  not  currently 
available  to  us.  it  is  difficult  to  estimate 
the  frequency  of  the  events  that  will 
trigger  the  new  reporting  requirements. 
At  this  time,  we  expect  very  few  events 
to  require  telephone  notification  or  the 
filing  of  new  forms.  If  this  proves  to  be 
true,  the  cost  to  the  industry  for  these 
new  requirements  will  be  insignificant. 
To  the  extent  that  this  assumption 
proves  to  be  false,  the  benefit  of  the 
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knowledge  that  a  significant  problem 
exists  would  be  substantial  in  that  this 
knowledge  would  form  the  basis  for 
corrective  action.  Without  the  proposed 
data  collection  effort,  we  are  unable  to 
justify  regulatory  action. 

FRA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  direct  or  indirect  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  organizations.  State 
rail  agencies  remain  free  to  participate 
in  the  administration  of  FRA's  rules,  but 
are  not  required  to  do  so. 

Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements.  FRA  is 
submitting  these  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.).  The 
sections  that  contain  information 
collection  requirements  and  the 
estimated  time  to  fulfill  each 
requirement  are  as  follows: 


Proposed 
section 

Bne<  descfipton 

Estimated  average 
time 

234.7 

Tetephooe 
notoftcation  of 
accident 
involving 
grade 

15  minutes  each. 

crossing 

• 

wgral  failure. 

234.9 

Grade  crossing 
Signal  failure 
report 

15  minutes  each. 

234.11 

Fttng  railroad 

One  tvxjr  each 

njles  or 

raHrosd. 

statement  of 

no  rules. 

234.11 

Rlir>g 

20  minutes  each 

filing. 

to  railroad's 

oiles. 

234.13 

FHing  grade 

20  minutes  each 

crossing 

filing. 

warning 

system 

irtfOTTnatioo. 

/ 

All  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Environmental  Impact 

FRA  has  evaluated  these  regulations 
in  accordance  with  its  procedures  for 
ensuring  fall  consideration  of  the 
potential  environmental  impacts  of  FRA 
actions,  as  required  by  the  National 
Environmental  Policy  Act  and  related 
directives.  This  notice  meets  the  criteria 
that  establish  this  as  a  non-major  action 
for  environmental  purposes. 


Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  234 

Railroad  safety,  Highway-rnil  grade 
crossings. 

Final  Rule 

In  consideration  of  the  foregoing,  FRA 
amends  chapter  II,  subtitle  B  of  title  49, 
Code  of  Federal  Regulations  by  adding 
new  Part  234  as  follows: 

PART  234— GRADE  CROSSING 
SIGNAL  SYSTEM  SAFETY 

Sec. 

234.1     Scope. 

234.3    Application. 

234.5    Defmitions. 

234.7    Accidents  involving  grade  crossing 

signal  failure. 
234.9    Grade  croasing  signal  failure  reports. 
234.11    Railroad  rules. 
234.13    Grade  crossing  signal  system 

information. 
234.15    Civil  penalty. 
234.17    Criminal  penalty. 
Appendix  A  to  Part  234 — Schedule  of  Civil 

Penalties 
Authority:  (45  U.S.C.  431,  437.  and  438;  45 
U.S.C.  38  and  42;  and  49  CFR  1.49(f).  (g),  and 
(m). 

§234.1    Sce^M.   ■ 

This  part  prescribes  reporting 
requirements  with  respect  to  the 
operation  of  highway-rail  grade  crossing 
warning  systems. 

§234.3    Application. 

(a]  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  applies  to 
railroads  that  operate  on  standard  gage 
track  that  is  part  of  the  general  railroad 
system  of  transportation. 

(b)  This  part  does  not  apply  to  rail 
rapid  transit  operations  conducted  over 
track  that  is  used  exclusively  for  that 
purpose  and  that  is  not  part  of  the 
general  railroad  system  of 
transportation. 

§234.5    Definitions. 

As  used  in  this  part: 

(a)  Highway-rail  grade  crossing 
means  a  location  where  a  public 
highway,  road,  street,  or  private 
roadway,  including  associated 
sidewalks  and  pathways,  crosses  one  or 
more  railroad  tracks  at  grade. 

(b)  FaJse  activation  means  the 
activation  of  a  highway-rail  grade 
crossing  warning  system  caused  by  a 


condition  that  requires  correction  or 
repair  of  the  grade  crossing  warning 
system.  (This  failure  indicates  to  the 
motorist  that  it  is  not  safe  to  cross  the 
railroad  tracks  when,  in  fact,  it  is  safe  to 
do  so.) 

(c)  Activation  failure  means  the 
failure  of  an  active  highway-rail  grade 
crossing  warning  system  to  indicate  the 
approach  of  a  train  at  least  20  seconds 
prior  to  the  train's  arrival  at  the 
crossing,  or  to  indicate  the  presence  of  a 
train  occupying  the  crossing,  unless  the 
crossing  is  provided  with  an  alternative 
means  of  active  warning  to  highway 
users  of  approaching  trains.  (This  failure 
indicates  to  the  motorist  that  it  is  safe  to 
proceed  across  the  railroad  tracks  when, 
in  fact,  it  is  not  safe  to  do  so.) 

(d)  Train  means  one  or  more 
locomotives,  with  or  without  cars. 

§  234.7    Accidents  Involving  grade 
crossing  signal  failure. 

(a)  Each  railroad  shall  report  to  FRA 
every  impact  between  on-track  railroad 
equipment  and  an  automobile,  bus, 
truck,  motorcycle,  bicycle,  farm  vehicle, 
or  pedestrian  at  a  highway-rail  grade 
crossing  involving  activation  failure. 
Notification  shall  be  provided  to  the 
National  Response  Center  within  24 
hours  of  occurrence  at  (800)  424-0201. 
Complete  reports  shall  thereafter  be 
filed  with  FRA  pursuant  to  .S  234.9(a)  of 
this  part  (false  activation  report)  and  49 
CFR  225.11  (accident/incident  report). 

(b)  Each  telephone  report  must  state 
the: 

(1)  Name  of  the  railroad; 

(2)  Name,  title,  and  telephone  number 
of  the  individual  making  the  report; 

(3)  Time,  date,  and  location  of 
accident; 

(4)  U.S.  DOT-AAR  Grade  Crossing 
Identification  Number 

(5)  Circumstances  of  the  accident, 
including  operating  details  of  the  grade 
crossing  warning  device; 

(6)  Number  of  persons  killed  or 
injured,  if  any; 

(7)  Maximum  authorized  train  speed: 
and 

(8)  Posted  highway  speed  limit,  if 
known. 

§  234.9    Grade  crossing  signal  system 
failure  i 


(b)  Each  railroad  shall  cor 
Form  No.  6180-83,  "Highwaj 
Crossing  Warning  System  Ri 
each  false  activation  of  a  hij 
grade  crossing  warning  systi 
report  required  by  this  pard); 
shall  be  submitted  to  FRA  w 
days  after  expiration  of  the  i 
during  which  the  false  activt 
occurred.  The  requirements  i 
paragraph  (b)  shall  expire  A 

§234.11    Railroad  rules. 

(a)  Before  April  1. 1992,  ea 
shall  file  with  the  Associate 
Administrator  for  Safety,  FR 
of  its  runrnt  highway-rail  gr 
crossing  maintenance,  inspe( 
testing  rules  and  procedures, 
railroad  commencing  operati 
the  above  date  shall  comply 
paragraph  before  commencii 
operations. 

(b)  If  a  railroad  has  no  wri 
maintenance,  inspection,  anc 
procedures,  a  statement  to  tl: 
shall  be  filed  with  FRA. 

(c)  Each  amendment  to  a  ri 
highway-rail  grade  crossing 
maintenance,  inspection,  anc 
rules  and  procedures  shall  b( 
FRA. 


(a)  Each  railroad  shall  report  to  FRA 
within  15  days  each  activation  failure  of 
a  highway-rail  grade  crossing  warning 
system.  FRA  Form  No.  6180-83. 
"Highway-Rail  Grade  Crossing  Warning 
System  Failure  Report,"  shall  be  used 
for  this  purpose  and  completed  in 
accordance  with  instructions  printed  on 
the  form. 
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condition  that  requires  correction  or 
repair  of  the  grade  crossing  warning 
system.  (This  failure  indicates  to  the 
motorist  that  it  is  not  safe  to  cross  the 
railroad  tracks  when,  in  fact,  it  is  safe  to 
do  so.) 

(c)  Activation  failure  means  the 
failure  of  an  active  highway-rail  grade 
crossing  warning  system  to  indicate  the 
approach  of  a  train  at  least  20  seconds 
prior  to  the  train's  arrival  at  the 
crossing,  or  to  indicate  the  presence  of  a 
train  occupying  the  crossing,  unless  the 
crossing  is  provided  with  an  alternative 
means  of  active  warning  to  highway 
users  of  approaching  trains.  (This  failure 
indicates  to  the  motorist  that  it  is  safe  to 
proceed  across  the  railroad  tracks  when, 
in  fact,  it  is  not  safe  to  do  so.) 

(d)  Train  means  one  or  more 
locomotives,  with  or  without  cars. 

§  234.7    Accidents  Involvtng  grade 
croaslng  elgruri  failure. 

(a)  Each  railroad  shall  report  to  FRA 
every  impact  between  on-track  railroad 
equipment  and  an  automobile,  bus, 
truck,  motorcycle,  bicycle,  farm  vehicle, 
or  pedestrian  at  a  highway-rail  grade 
crossing  involving  activation  failure. 
NotiHcation  shall  be  provided  to  the 
National  Response  Center  within  24 
hours  of  occurrence  at  (800)  424-0201. 
Complete  reports  shall  thereafter  be 
filed  with  FRA  pursuant  to  .5  234.9(a)  of 
this  part  (false  activation  report)  and  49 
CFR  225.11  (accident/incident  report). 

(b)  Each  telephone  report  must  state 
the: 

(1)  Name  of  the  railroad; 

(2)  Name,  title,  and  telephone  number 
of  the  individual  making  the  report; 

(3)  Time,  date,  and  location  of 
accident" 

(4)  U.S.  DOT-AAR  Grade  Crossing 
Identification  Number; 

(5)  Circumstances  of  the  accident, 
including  operating  details  of  the  grade 
crossing  warning  device; 

(6)  Number  of  persons  killed  or 
injured,  if  any; 

(7)  Maximimi  authorized  train  speed; 
and 

(8)  Posted  highway  speed  limit,  if 
known. 

§  234.9    Grade  crossing  signai  system 
failure  reports. 

(a)  Each  railroad  shall  report  to  FRA 
within  15  days  each  activation  failure  of 
a  highway-rail  grade  crossing  warning 
system.  FRA  Form  No.  6180-83, 
"Highway-Rail  Grade  Crossing  Warning 
System  Failure  Report,"  shall  be  used 
for  this  purpose  and  completed  in 
accordance  with  instructions  printed  on 
the  form. 
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(b)  Each  railroad  shall  complete  FRA 
Form  No.  6180-^3.  "Highway-Rail  Grade 
Crossing  Warning  System  Report,"  for 
each  false  activation  of  a  highway-rail 
grade  crossing  warning  system.  Each 
report  required  Ly  this  paragraph  (b) 
shall  be  submitted  to  FRA  wiinin  30 
days  after  expiration  of  the  month 
during  which  the  false  activation 
occurred.  The  requirements  of  this 
paragraph  (b)  shall  expire  April  1, 1994. 

§234.11     Railroad  rules. 

(a)  Before  April  1, 1992,  each  railroad 
shall  file  with  the  Associate 
Administrator  for  Safety,  FRA,  one  copy 
of  its  tu.HTiit  highway-rail  grade 
crossing  maintenance,  inspection,  end 
testing  rules  and  procedures.  Each 
railroad  commencing  operations  after 
the  above  date  shall  comply  with  this 
paragraph  before  commencing 
operations. 

(b)  If  a  railroad  has  no  written 
maintenance,  inspection,  and  testing 
procedures,  a  statement  to  that  effect 
shall  be  filed  with  FRA. 

(c)  Each  amendment  to  a  railroad's 
highway-rail  grade  crossing 
maintenance,  inspection,  and  testing 
rules  and  procedures  shall  be  filed  with 
FRA. 


§234.13    Grade  crossing  signal  system 
Information. 

Before  April  1, 1992  each  railroad 
shall  file  with  the  FRA  information 
regarding  circuit  type  and  component 
age  for  each  of  its  active  highway-rail 
grqde  crossing  signal  systems  on  its 
railroad.  FRA  Form  No.  6180-87 
"Highway-rail  Grade  Crossing  Signal 
System  Information"  shall  be  used  for 
this  purpose  and  completed  in 
accordance  with  instructions  printed  on 
the  form. 

§234.15    Civil  penalty. 

Any  person  (including  a  railroad  and 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad) 
who  violates  any  requirement  of  tliis 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  up  to  $10,000  except  that:  Penalties 
may  be  assessed  against  individuals 
only  for  willful  violations,  and  where  a 
grossly  negligent  violation  or  a  pattern 
of  repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury,  a 
penalty  not  to  exceed  $20,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  See  appendix  A  to  this 
part  for  a  schedule  of  civil  penalties. 


§234.17    Criminal  penalty. 

Whoever  knowingly  and  willfully 
makes,  causes  to  be  made,  or 
participates  in  making  of  a  false  entry  in 
reports  required  to  be  filed  by  this  part, 
or  files  a  false  report  or  other  document 
required  to  be  filed  by  this  part  is 
subject  to  a  $5,000  fine  and  2  years 
imprisonment  as  prescribed  by  49  U.S.C 
522(a)  and  section  209(e)  of  the  Federal 
Railroad  Safety  Act  of  1970,  as  amended 
(45  U.S.C.  438(e)). 

Appendix  A  to  Part  234— Schedule  of 
CMi  Penalties 


Section 

VMation 

Wiltfut 
violation 

234.7  Accidents  involving 
grade  crossing  signal  failure .. 

system  failure  reports ' 

S5,000 

2,500 
2,500 

2,500 

$7,500 
5000 

234.11    Railroad  rules 

5.000 
5000 

234.13  Grade  crossing  signal 
system  information 

Note:  a  penalty  may  t>e  assessed  against  an 
individual  only  for  a  willful  violation.  The  Administra- 
tor reserves  the  nght  to  assess  a  penalty  of  up  to 
$20,000  tor  any  violation  where  circumstances  war- 
rant. See  49  CFR  pan  209,  appendix  A. 

Issued  in  Washington,  DC,  on  July  18, 1991. 
Gilbert  E.  Carmkhael, 
Administwtor. 
[FR  Doc.  91-17294  Filed  7-22-91;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie 
proposed  issuance  of  mies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  931 

(Docket  No.  FV-91-412PR] 

Expenses  and  Assessment  Rate  for 
Marketing  Order  Covering  Fresh 
Bartlett  Pears  Grown  In  Oregon  and 
Washington 

agency:  Agricidtural  Marketing  Service. 

USDA. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  931  for  the  1991-92  fiscal  period 
(July  l-June  30).  The  proposal  is  needed 
for  the  Northwest  Fresh  Bartlett  Pear 
Marketing  Committee  (committee) 
established  under  M.O.  931  to  iricur 
operating  expenses  during  the  1991-92 
fiscal  period  and  to  collect  funds  during 
that  period  to  pay  those  expenses.  This 
would  facilitate  program  operations. 
DATES:  Comments  must  be  received  by 
August  2, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  PO  Box  96456.  room  2525- 
S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  d.ite  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Packnett,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  PO 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456,  telephone  202-475-3862. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
and  Marketing  Order  No.  931  (7  CFR 
part  931)  regulating  the  handling  of  fresh 


Bartlett  pears  grown  in  Oregon  and 
Washington.  The  Bartlett  pear 
marketing  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
by  the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  60  handlers 
of  fresh  Bartlett  pears  regulated  under 
this  marketing  order  each  season  and 
approximately  1,900  Bartlett  pear 
producers  in  Washington  and  Oregon. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Bartlett  pear  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  pears  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
committee  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  committee  are  pear  handlers  and 
producers.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area,  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
committee's  budgets  are  formulated  and 


discussed  in  public  meetings.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing  the 
anticipated  expenses  by  expected 
shipments  of  pears  (in  standard  boxes). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses. 

The  committee  met  May  30, 1991,  and 
unanimously  recommended  1991-92 
fiscal  period  expenditures  of  $91,062  and 
an  assessment  rate  of  $0.03  per  standard 
box  or  equivalent  of  assessable  pears 
shipped  under  M.O.  931.  In  comparison, 
1990-91  fiscal  period  budgeted 
expenditures  were  $78,485  and  the 
assessment  rate  was  $0,015. 

These  expenditures  are  primarily  for 
program  administration.  Most  of  the 
expenditure  items  are  budgeted  at  about 
last  year's  amounts  with  the  exception 
of  increases  in  salaries,  office  rent, 
reserve  for  contingencies,  and  education 
and  compliance.  The  increase  for 
education  and  compliance  from  $500  to 
$5,000  is  for  routine  handler  audits 
necessary  to  determine  handler 
compliance  with  program  requirements. 

Assessment  income  for  the  199;l-92 
fiscal  period  is  expected  to  total  $64,783 
based  on  shipments  of  2,159,433  packed 
boxes  of  pears  at  $0.03  per  standard  box 
or  equivalent.  Other  available  funds 
include  a  reserve  of  $23,779  carried  into 
this  fiscal  period,  $1,000  of  prior  year 
assessments,  and  $1,500  in 
miscellaneous  income,  primarily  from 
interest  bearing  accounts.  Total  funds 
available  equal  $91,062  the  same  as  the 
recommended  budget. 

The  committee  also  unanimously 
recommended  that  any  unexpended 
funds  or  excess  assessments  from  the 
1990-91  fiscal  period  be  placed  in  its 
reserve.  The  reserve  is  within  the  limits 
authorized  under  the  marketing  order. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  arc  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 


^^ Federal  I 

have  a  significant  economic  i 
substantial  number  of  small  i 
Based  on  the  foregoing,  it  i 
determined  that  a  com.ment  f 
days  is  appropriate  because 
and  assessment  rate  approva 
be  expedited.  The  committee 
have  sufficient  funds  to  pay  i 
expenses,  which  are  incurred 
continuous  basis. 

List  of  Subjects  in  7  CFR  Pai 

Bart]ett  pears.  Marketing  a 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in 
preamble,  it  is  proposed  that 
931  be  amended  as  follows: 

PART  931 -FRESH  BARTLE 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for 
931  continues  to  read  as  folio 

Authority  Sees.  1-19,  48  Stat.  J 
amended;  7  U.S.C.  601-674. 

2.  New  §  931.226  is  added  t( 
follows: 

§  93 1 .226    Expenses  and  ssses 

Expenses  of  $91,062  by  the 
Fresh  Bartlett  Pear  Mailteting 
Committee  are  authorized,  an 
assessment  rate  of  $003  per  s 
box  or  equivalent  of  assessab 
established,  for  the  fiscal  peri 
June  30, 1992.  Unexpended  fm 
the  1990-91  fiscal  period  may 
over  as  a  reserve. 

Dated:  July  17, 1991. 
William  |.  Doyle, 

Associate  Deputy  Director.  Fruit  c 

Vegetabfe  Division. 

[FR  Doa  91-17458  Filed  7-22-91;  ( 

BILLING  CODE  3410-03-M 


7  CFR  Part  993 
IFV-91-411PR] 

Expenses  and  Assessment  R 
Dried  Prunes  Produced  in  Ca 

AGENCY:  Agricultural  Marketir 
USDA. 

action:  Proposed  rule. 


SUMMARY:  This  proposed  rule 
authorize  expenditures  and  es 
assessment  rate  under  Market 
No.  993  for  the  1991-92  crop  ye 
established  under  the  marketu 
for  dried  prunes  produced  in  C 
Funds  to  administer  this  progri 
derived  from  assessments  on  I 
This  action  is  needed  in  order 
marketing  order  committee  to  1 
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discussed  in  public  meetings.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing  the 
anticipated  expenses  by  expected 
shipments  of  pears  (in  standard  boxes). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses. 

The  committee  met  May  30, 1991,  and 
unanimously  recommended  1991-92 
fiscal  period  expenditures  of  $91,062  and 
an  assessment  rate  of  $0.03  per  standard 
box  or  equivalent  of  assessable  pears 
shipped  under  M.O.  931.  In  comparison, 
1990-91  fiscal  period  budgeted 
expenditures  were  $78,485  and  the 
assessment  rate  was  $0,015. 

These  expenditures  are  primarily  for 
program  administration.  Most  of  the 
expenditure  items  are  budgeted  at  about 
last  year's  amounts  with  the  exception 
of  increases  in  salaries,  office  rent, 
reserve  for  contingencies,  and  education 
and  compliance.  The  increase  for 
education  and  compliance  from  $500  to 
$5,000  is  for  routine  handler  audits 
necessary  to  determine  handler 
compliance  with  program  requirements. 

Assessment  income  for  the  1991-92 
fiscal  period  is  expected  to  total  $64,783 
based  on  shipments  of  2.159,433  packed 
boxes  of  pears  at  $0.03  per  standard  box 
or  equivalent.  Other  available  funds 
include  a  reserve  of  $23,779  carried  into 
this  fiscal  period,  $1,000  of  prior  year 
assessments,  and  $1,500  in 
miscellaneous  income,  primarily  from 
interest  bearing  accounts.  Total  funds 
available  equal  $91,062  the  same  as  the 
recommended  budget. 

The  committee  also  unanimously 
recommended  that  any  unexpended 
funds  or  excess  assessments  from  the 
1990-91  fiscal  period  be  placed  in  its 
reserve.  The  reserve  is  within  the  limits 
authorized  under  the  marketing  order. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  arc  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of  10 
days  is  appropriate  because  the  budget 
and  assessment  rate  approvals  need  to 
be  expedited.  The  committee  needs  to 
have  sufficient  funds  to  pay  its 
expenses,  which  are  incurred  on  a 
continuous  basis. 

List  of  Subjects  in  7  CFR  Part  931 

Bartlett  pears.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
931  be  amended  as  follows: 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR  part 
931  continues  to  read  as  follows: 

Authority  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  New  §  931.226  is  added  to  read  as 
follows: 

§  93 1 .226    Expenses  and  assessment  rate. 

Expenses  of  $91,062  by  the  Northwest 
Fresh  Bartlett  Pear  Mariceting 
Committee  are  authorized,  and  an 
assessment  rate  of  $003  per  standard 
box  or  equivalent  of  assessable  pears  is 
established,  for  the  fiscal  period  ending 
June  30. 1992.  Unexpended  funds  ft'om 
the  1990-91  fiscal  period  may  be  carried 
over  as  a  reserve. 

Dated:  July  17, 1991. 
William ).  Doyle, 

Associate  Deputy  Director.  Fmit  and 

Vegetabfe  Division. 

[FR  Doc.  91-17458  Filed  7-22-91;  8:45  am] 
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7  CFR  Part  993 

[FV-91-411PR1 

Expenses  and  Assessment  Rate  for 
Dried  Prunes  Produced  in  California 

AQENCV:  Agricultural  Marketing  Ser\'icR. 
USDA. 

action:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  993  for  the  1991-92  crop  year 
established  under  the  marketing  order 
for  dried  prunes  produced  in  California. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
This  action  is  needed  in  order  for  the 
marketing  order  committee  to  have 


sufficient  funds  to  meet  the  expenses  of 
ope  ating  the  program.  Expenses  are 
inci  rred  on  a  continuous  basis. 
DATES:  Comments  must  be  received  by 
Ai^ust  2. 1991. 

AdORESSES:  Interested  persons  are 
i/lvited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  F&V.  AMS.  USDA.  PO  Box  96456, 
room  2525-S,  Washington,  DC  20090- 
6456.  All  comments  should  reference  the 
docket  number  and  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sonia  N.  Jimenez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  PO  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456: 
telephone  (202)  475-5992. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  993  (7  CFR  part  993), 
regulating  the  handling  of  dried  prunes 
produced  in  California.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulator^'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  the  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf.  This, 
both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  15  handlers 
of  prunes  produced  in  California  subject 
to  regulation  under  the  California  prune 
marketing  order,  and  approximately 
1,200  producers  in  the  production  area. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annua!  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 


receipts  are  less  than  $3,500,000.  The 
majority  of  prunes  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  marketing  order  for  California 
prunes  requires  that  the  assessment  rate 
for  a  particular  fiscal  year  shall  apply  to 
all  assessable  prunes  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Prune  Marketing  Committee 
(Committee)  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committee  are  handlers  and 
producers  of  regulated  prunes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas  and  are, 
therefore,  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  assessable  prunes. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  estabUshed  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  Committee's  expected 
expenses.  The  recommended  budget  and 
assessment  rate  are  usually  acted  upon 
by  the  Committee  shortly  before  a 
season  starts,  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  budget 
and  assessment  rate  approvals  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses. 

The  Committee  met  on  June  25, 1991. 
and  unanimously  recommended  1991-92 
marketing  order  expenditures  of 
$290,224  and  an  assessment  rate  of  $1.78 
per  ton  of  salable  prunes.  In  comparison, 
1990-91  budget  expenditures  were 
$260,736  and  the  assessment  rate  was 
$1.68  per  ton.  Assessment  income  for 
1991-92  is  estimated  at  $290,224  based 
on  a  crop  of  164,900  salable  tons.  Major 
expenditures  categories  include  $145,750 
for  salaries  and  wages,  $122,600  for 
administrative  expenses,  and  $21,874  for 
contingencies.  The  increase  in 
administrative  expenses  is  due  to  an 
addition  to  the  research  and 
development  line  item  of  $30,000  in  the 
event  a  delegation  needs  to  be  sent  to 
France  during  July  1992  for  market 
development  and  research.  Any  funds 
not  expended  by  the  Committee  during  a 
crop  year  may  be  used,  pursuant  to 
§  993.81  (c),  for  a  period  of  five  months 
subsequent  to  that  crop  year.  At  the  end 
of  such  period,  the  excess  funds  are 
returned  of  credited  to  handlers. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
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handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of  10 
days  is  appropriate.  Although  the  Board 
may  use  funds  from  the  previous  year 
-  for  up  to  five  months  in  the  new  year. 
Departmental  approval  of  the 
expenditure  categories  is  necessary  in 
order  for  the  Board  to  use  those  funds. 
Therefore,  this  action  needs  to  be 
expedited. 

List  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements.  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
993  be  amended  as  follows: 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.c.  601-674. 

2.  Section  993.342  is  added  to  read  as 
follows: 

§  993.342    Expenses  and  assessment  rate. 

Expenses  of  $290,224  by  the  Prune 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  payable  by  each 
handler  in  accordance  with  §  993.81  is 
fixed  at  $1.76  per  ton  for  salable  dried 
prunes  for  the  1991-92  crop  year  ending 
July  31, 1992. 

Dated:  July  17. 1991. 
William  |.  Doyle. 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 
|FR  Doc.  91-17458  Filed  7-22-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  91-ANE-24J 

Airworthiness  Directives;  Pratt  & 
Whitney  Canada  (PWC)  PW100  Series 
Turboprop  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  PWC  PWlOO  series 
turboprop  engines,  which  would  require 
installation  of  a  new  or  reworked  fuel 
pump.  This  proposal  is  prompted  by  the 
determination  that  large  torque 
fluctuations  or  torque  reductions  have 
occurred  during  flight  due  to  main  fuel 
pump  input  driveshaft  vibration.  This 
condition,  if  not  corrected,  could  result 
in  large  engine  torque  variations  and  a 
subsequent  aircraft  asymmetric  thrust 
condition. 

DATES:  Comments  must  be  received  no 
later  than  September  6, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  P'AA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  Attn:  Rules  Docket  No. 
91-ANE-24, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
5299,  or  deliver  in  duplicate  to  room  311 
at  the  above  address. 

Comments  may  be  inspected  at  the 
above  location  in  room  311,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  federal  holidays. 

The  applicable  service  information 
may  be  obtained  from  Pratt  &  Whitney 
Canada,  Technical  Publications 
Department,  1000  Marie  Victorin, 
Longueuil,  Quebec  I4G  lAl.  or  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  Massachusetts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Ganley,  Engine  Certification 
Office,  ANE-140,  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service,  FAA,  New  England  Region,  12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803-5299; 
telephone  (617)  273-7085. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  rules  docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No!  91-ANE-24".  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Discussion 

There  have  been  several  events  where 
large  torque  fluctuations  or  torque 
reductions  have  occurred  during  flight. 
The  FAA  has  determined  that  the  fuel 
pump  input  drive  shaft  experiences 
torsional  vibration  which  can  induce 
oscillations  of  the  main  fuel  control 
governor,  which  can  result  in  the  noted 
torque  fluctuations  or  torque  reductions 
This  condition,  if  not  corrected,  could 
result  in  large  engine  torque  variations 
and  a  subsequent  aircraft  asymmetric 
thrust  condition. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  this  same 
type  design,  an  AD  is  proposed  which 
would  require  installation  of  a  new  or 
reworked  fuel  pump  incorporating  an 
input  drive  shaft  with  increased 
torsional  stiffness. 

It  is  estimated  that  approximately  200 
engines  would  be  affected  by  this  AD, 
that  it  would  take  approximately  5 
manhours  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
The  cost  of  required  parts  is  estimated 
to  be  $11,500.00  per  engine.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
approximately  $2,355,000.00. 

The  regulations' proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  will 


not  have  a  significant  econc 
positive  or  negative,  on  a  su 
number  of  small  entities  un( 
criteria  of  the  Regulatory  Fl 
A  copy  of  the  draft  evaluati 
for  this  action  is  contained  i 
Docket.  A  copy  of  it  may  be 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  P 

Air  transportation,  Aircra 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  I 
delegated  to  me  by  the  Adm 
the  Federal  Aviation  Admin 
(FAA)  proposes  to  amend  !< 
39  of  the  Federal  Aviation  R 
(FAR)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  fc 
continues  to  read  as  follows 

Authority:  49  U.S.C  1354(a),  1' 
49  U.S.C.  106(g)  (Revised  Pub.  L 
January  12, 1983);  and  14  CFR  11 

§39.13    [Amended] 

2.  Section  39.13  is  amende- 
the  following  new  airworthii 
directive  (AD): 

Pratt  Whitney  Canada:  (Docket  i 
24) 

Applicability:  Pratt  &  Whitnej 
(PWC)  rWl23,  PW124B,  PW1251 
PW128A  turboprop  engines  inst; 
not  limited  to,  DeHaviliand  of  C 
Series  300,  Canadair  CL-215T,  A 
ATR^2  amd  ATR-72.  Fokker  50 
Aerospace  ATP  aircraft. 

Compliance  is  required  at  the 
visit,  or  within  12  months  from  tl 
date  of  this  AD,  whichever  occu) 
unless  already  accomplished. 

To  prevent  large  engine  torque 
and  a  subsequent  aircraft  asymr 
condition,  accomplish  the  follow 

(a)  Install  a  new  or  reworked  I 
accordance  with  the  Accomplish 
Instructions  of  PWG  Service  Bui 
Revision  1,  dated  February  18, 1$ 
engine  serial  numbers  identified 
Effectivity  paragraph  of  the  note 
bulletin. 

(b)  For  the  purpose  of  this  AD, 
defined  as  the  induction  of  an  en 
shop  for  the  conduct  of  maintena 

(c)  Aircraft  may  be  ferried  in  a 
with  the  provisions  of  FAR  21.19: 
to  a  base  where  the  AD  can  be  a 

(d)  Upon  submission  of  substai 
by  an  owner  or  operator  through 
Inspector  (maintenance,  avionics 
operations,  as  appropriate),  an  al 
method  of  compliance  with  the  r« 
of  this  AD  or  adjustments  to  the  i 
schedule  specified  in  this  AD  ma 
approved  by  the  Manager.  Engint 
Certification  Office,  Engine  and  f 
Directorate,  Aircraft  Certification 
Federal  Aviation  Administration, 
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submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-ANE-24".  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Discussion 

There  have  been  several  events  where 
large  torque  fluctuations  or  torque 
reductions  have  occurred  during  flight. 
The  FAA  has  determined  that  the  fuel 
pump  input  drive  shaft  experiences 
torsional  vibration  which  can  induce 
oscillations  of  the  main  fuel  control 
governor,  which  can  result  in  the  noted 
torque  fluctuations  or  torque  reductions 
This  condition,  if  not  corrected,  could 
result  in  large  engine  torque  variations 
and  a  subsequent  aircraft  asymmetric 
thrust  condition. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  this  same 
type  design,  an  AD  is  proposed  which 
would  require  installation  of  a  new  or 
reworked  fuel  pump  incorporating  an 
input  drive  shaft  with  increased 
torsional  stiffness. 

It  is  estimated  that  approximately  200 
engines  would  be  affected  by  this  AD, 
that  it  would  take  approximately  5 
manhours  per  engine  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
The  cost  of  required  parts  is  estimated 
to  be  $11,500.00  per  engine.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
approximately  $2,355,000.00. 

The  regulations' proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  will 


not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  In  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  14  CFR  part 
39  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART  39— (AMENDED] 

1.  the  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

Pratt  Whitney  Canada:  (Docket  No.  91-ANE- 
24) 

Applicability:  Pratt  &  Whitney  Canada 
(PWC)  rWl23.  PW124B,  PW12.'5B  and 
PWlzaA  turboprop  engines  installed  on.  but 
not  limited  to,  DeHavilland  of  Canada  DHC-8 
Series  300,  Canadair  CL-215T,  Aerospatiale 
ATR^2  amd  ATR-72,  Fokker  50,  and  British 
Aerospace  ATP  aircraft. 

Compliance  is  required  at  the  next  shop 
visit,  or  within  12  months  from  the  effective 
date  of  this  AD,  whichever  occurs  first, 
unless  already  accomplished. 

To  prevent  large  engine  torque  variations 
and  a  subsequent  aircraft  asymmetric  thrust 
condition,  accomplish  the  following: 

(a)  install  a  new  or  reworked  fuel  pump  in 
accordance  with  the  Accomplishment 
Instructions  of  PWC  Service  Bulletin  20946, 
Revision  1,  dated  February  18, 1991,  on  those 
engine  serial  numbers  identified  in  the 
Effectivily  paragraph  of  the  noted  service 
bulletin. 

(b)  For  the  purpose  of  this  AD,  shop  visit  is 
defined  as  the  induction  of  an  engine  into  a 
shop  for  the  conduct  of  maintenance. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  avionics  or 
operations,  as  appropriate),  an  alternate 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
schedule  specified  in  this  AD  may  be 
approved  by  the  Manager.  Engine 
Certification  Office,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  12  New 
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England  Executive  Park,  Burlington, 
Massachusetts  01803-5299. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Pratt  & 
Whitney  Canada,  Technical  Publications 
Department,  1000  Marie  Victorin,  Longucuil, 
Quebec  J4G  lAl.  These  documents  may  be 
examined  at  the  FAA,  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  room 
311, 12  New  England  Executive  Park, 
Burlington.  Massachusetts. 

Issued  jn  Burlington,  Massachusetts,  on 
July  3, 1991. 

lack  A.  Sain, 

Manager.  Engine  and  Propeller  Directorate, 

A  ircraft  Certification  Service. 

|FR.  Doc.  91-17423  Filed  7-22-91:  8.45  am] 

BILLING  CODE  4»10-13-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  19,  113,  and  114 

RIN-1S15-AA22 

Proposed  Customs  Regulations 
Amendments  Relating  to  Duty-Free 
Stores 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Proposed  rule;  correction; 
extension  of  comment  period. 

SUMMARY:  The  Customs  Service  is 
correcting  a  number  of  typographical 
errors  and  omissions,  and  extending  the 
period  of  time  within  which  comments 
may  be  submitted,  with  respect  to  the 
notice  of  proposed  rulemaking  on  duty- 
free stores,  which  appeared  in  the 
Federal  Register  on  May  17. 1991  (56  FR 
22833).  That  document  proposed  to 
amend  the  Customs  Regulations  to 
designate  duty-free  stores  as  a  class  of 
Customs  bonded  warehouse,  establish 
procedures  for  their  administration,  and 
incorporate  these  procedures  in  the 
Regulations,  such  changes  being 
necessary  to  implement  section  1908  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418). 

DATES:  Comments  must  be  received  on 
or  before  August  15, 1991. 
ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service,  1301  Constitution  Avenue  NW., 
room  2119.  Washington,  DC  20229.  All 
comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
regulations  (31  CFR  1.4),  and  §  103.11(b). 


Custom.s  Regulations  (19  CFR  103.11(b)). 
between  9  a.m.  and  4:30  p.m.  on  normal 
business  days,  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Russell  Berger,  Regulations  and 
Disclosure  Law  Branch  (202-566-8237). 
SUPPLEMENTARY  INFORMATION: 

Background 

Duty-free  stores  are  essentially 
Customs  bonded  warehouses  wherein 
merchandise  is  offered  for  sale  to 
departing  travelers  without  payment  of 
Customs  duties  and  Jaxes,  on  condition 
that  the  merchandise  will  be  exported 
by  and  with  them  from  the  United 
States.  At  present,  there  are 
approximately  125  such  stores  operating 
tliroughout  the  U.S.,  43  of  which  are  on 
the  Canadian  border,  33  at  the  Mexican 
border,  and  49  at  U.S.  international 
airports.  Duty-free  stores  were  first 
established  by  Customs  in  the  late 
1950s  and  have  been  administered  since 
their  inception  imder  Customs 
directives,  rather  than  under  any 
specific  law  or  regulation. 

A  document  published  in  the  Federal 
Register  on  May  17, 1991  (56  FR  22333) 
proposed  to  amend  the  Customs 
Regulations  to  include  duty-free  stores 
as  a  new  class  of  Customs  bonded 
warehouse  together  with  specific 
procedures  for  their  administration. 
These  changes  were  necessary  to 
implement  section  1908  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(Pub.  L.  100^18). 

Comments  on  this  proposed 
rulemaking  were  to  have  been  received 
on  or  before  July  16, 1991.  Customs  has, 
however,  received  a  request  from  a 
trade  association  to  extend  this  period, 
the  association  basically  stating  that  it 
needs  additional  time  to  coordinate  a 
meaningful  comment  with  its 
membership.  Customs  believes,  under 
the  circumstances,  that  the  request  has 
merit.  Accordingly,  the  period  of  time  for 
the  submission  of  comments  is  being 
extended  as  indicated. 

In  addition,  the  proposed  rulemaking 
contained  a  number  of  typographical 
errors  and  omissions  which  are 
corrected  as  set  forth  below. 

Corrections 

1.  On  page  22834,  column  1,  line  21, 
under  item  "2",  "not"  is  corrected  to 
read  "now". 

2.  In  S  19.36(e),  on  page  22838,  column 
1,  line  51,  "form"  is  corrected  to  read 
"from". 

3.  In  the  second  sentence  of  §  19.37(a). 
on  page  22838,  second  column,  line  18, 
"§  19.39(b)"  is  corrected  to  read  "§  19.39 
(a)  and  (b)". 
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4.  In  §  19.39{c)(4)(i).  on  page  22839. 
column  2.  line  30,  "not"  is  corrected  to 
read  "no". 

5.  The  third  sentence  of  the 
conclusory  text  of  §  144.37(h)(2) 
following  paragraph  (vi),  on  page  22840, 
second  column,  line  15.  which  reads.  "A 
permit  file  copy  will  be  attached  to  the 
parcel  containing  the  purchaser  "  is 
correct  to  read  as  follows: 

"A  permit  file  copy  will  be  attached  to 
the  parcel  containing  the  articles,  and 
the  original  given  to  the  purchaser." 

6.  The  phrase  "last  date"  appearing  in 
the  third  sentence  of  the  conclusory  text 
of  §  144.37(h)(3)  following  paragraph 
(vi),  on  page  22840,  second  column,  line 
49,  is  corrected  by  removing  the  word 
"last". 

Dated:  July  16. 1991 
Harvey  B.  Fox. 

Director,  Office  of  Regulations  and  Rulings, 
jFR  Doc.  91-17407  Filed  7-22-91;  &45  am] 

BILLINQ  CODE  «82(M>2-M 


19CFRPart  118 

Proposed  Customs  Regulations 
Amendmants  Concerning  Centralized 
Examination  Stations 

agency:  Customs  Service.  Department 
of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  proposes  to 
add  a  new  part  to  the  Customs 
Regulations  to  set  forth  the  regulatory 
framework  for  the  establishment, 
operation  and  termination  of 
Centralized  Examination  Stations 
(CES's).  CES's  are  privately  operated 
facilities  at  which  imported  merchandise 
is  made  available  to  Customs  inspectors 
for  physical  examination.  In  recent 
years,  the  proliferation  of  examination 
sites  scattered  throughout  a  port  has 
resulted  in  inspectors  incurrmg  a  high 
level  of  non-productive  travel  time.  The 
CES  program  allows  Customs  to  better 
use  its  inspectional  resources  and  clear 
higher  volumes  of  cargo. 

DATES:  Comments  must  be  received  on 
or  before  September  23, 1991. 

ADDRESSES:  Comments  (preferably  in 
triplicate)  should  be  addressed  to  and 
may  be  inspected  at  the  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service.  1301  Constitution  Avenue,  NW., 
Room  2119,  Washington.  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT 

Leo  Morris  or  Patricia  Duffy,  Office  of 
Inspection  and  Control.  202-565-8151. 


SUPPLEMENTARY  INFORMATION: 
Background 

In  recent  years  there  has  been  a  rapid - 
increase  in  the  number  of  Container 
Freight  Stations  (CFS).  bonded 
warehouses,  truck  and  rail  terminals, 
and  other  indirect  carriers  receiving 
freight.  The  examination  of  this  cargo 
has  presented  many  logistical  and 
staffing  problems  for  Customs.  Often 
these  examinations  sites  are  widely 
scattered  throughout  a  port.  This  causes 
inspectors  to  incur  a  high  level  of  non- 
productive travel  time  in  order  to 
perform  regulatory  compliance, 
classification,  and  valuation 
examinations  such  as  securing  samples, 
or  verifying  country  of  origin  markings. 

Among  the  many  actions  Customs  has 
taken  to  cope  with  its  increased  work 
load  is  the  development  of  the 
Centralized  Examination  Station 
program.  Centralized  Examination 
Stations  (CES  s)  are  privately  operated 
facilities  at  which  imported  merchandise 
is  made  available  to  Customs  inspectors 
for  physical  examination.  By  having  as 
few  work  sites  as  possible  Customs  is 
able  to  {jerform  more  intensive 
examinations  with  better  use  of 
inspectional  resources  in  a  better  work 
environment.  Among  other  benefits  of 
CES's  are  improved  inspectional 
supervision,  more  thorough  and  effective 
examinations  and  guaranteed  service. 
The  CES  program  allows  Customs  to 
clear  higher  volumes  of  cargo  with  fewer 
resources. 

There  are  approximately  140  CES's 
operating  nationwide.  These  facilities 
are  operated  by  a  variety  of  entities 
including  container  freight  station 
operators,  transportation  companies  and 
terminal  operators.  Customs  considers 
the  program  successful  and  plans  to 
continue  it.  Feedback  from  segments  of 
the  importing  community  such  as 
brokers,  importers,  tracking  firms, 
shipping  lines  and  airlines  indicates 
overall  acceptance  of  CES's.  Many  of 
these  entities  have  communicated  to 
Customs  their  opinions  that  CES's 
improve  the  examination  process, 
provide  fair  service  at  a  reasonable  cost, 
are  responsive  to  importer's  needs  and 
have  adequate  facilities  that  are 
conveniently  located.  Customs  is 
interested  in  further  comments  on  the 
degree  to  which  CES's  respond  to  the 
needs  of  the  importing  public  and  any 
specific  comments  for  improvement. 

Existing  CES's  have  been  operating 
under  guidelines  promulgated  in 
Customs  Directives,  the  most  recent 
being  Customs  Directive  3270-05,  issued 
August  31, 1990.  In  order  to  fully  comply 
with  the  Administrative  Procedure  Act. 
Customs  proposes  to  amend  the 
Customs  Regulations  to  incorporate  the 


CES  program.  Existing  CES's  may 
continue  business  during  consideration 
of  the  proposals.  Upon  adoption  of  final 
rules,  district  directors  will  permit  CES's 
operating  under  agreements  that  contain 
a  clause  setting  forth  the  duration  of  the 
operation  to  continue  operafing  for  the 
remainder  of  that  time,  subject  to 
continued  adherence  to  all  other  terms 
of  the  agreement  as  well.  Operators  that 
opened  a  CES  with  a  commitment  from 
Customs  that  they  would  be  allowed  to 
continue  business  for  a  specified  period 
of  time  deserve  to  have  that 
commitment  honored.  At  the  expiration 
of  the  agreement,  the  district  director 
will  use  the  procedures  set  forth  in  the 
regulations  to  select  future  CES 
operators. 

CES's  currently  operating  under  an 
agreement  without  a  time  period 
specified  will  be  permitted  to  operate 
after  adoption  of  final  rules  only  until 
the  district  director  selects  an  operator 
under  the  regulations.  Operators  that 
commenced  business  without  a 
specified  time  period  will  be  eligible  to    ' 
submit  applications  under  the 
regulations  as  finally  adopted. 

Discussion  of  Proposals 

The  regulations  concerning  the 
establishment,  operation,  and  possible 
termination  of  CES's  are  being  placed  in 
new  part  118. 

Subpart  A  contains  general  provisions 
concerning  CES's.  Beginning  with  the 
definition  of  a  CES,  it  further  states  that 
a  CES  may  be  established  only  when  a 
district  director  determines  the  need  for 
a  port  or  area  under  his  jurisdiction  to 
have  such  a  facility.  His  determination 
is  announced  by  written  bulletin  posted 
at  the  customhouse.  That  announcement 
begins  a  60-day  period  during  which 
applications  to  operate  a  CES  will  be 
accepted.  Applications  must  be  in 
writing  and  must  be  submitted  to  the 
district  director  that  made  the 
announcement. 

The  subpart  continues  with  the 
responsibilities  a  CES  operator  must 
assume,  beginning  with  signing  a  written 
agreement  with  Customs  in  order  to 
commence  operations.  The  agreement 
will  establish  the  length  of  time  the  CES 
will  be  allowed  to  operate.  It  is 
proposed  that  this  period  be  from  three 
to  five  years.  Customs  believes  this 
period  is  long  enough  to  make  operators 
willing  to  invest  the  necessary  money 
and  resources  to  open  a  CES,  but  not  so 
long  as  to  remove  the  need  to  stay 
responsive  to  the  market  place  in 
contemplation  of  the  next  selection 
process.  However,  comments  oa 
different  time  periods  will  be 
considered.  The  agreement  plso  sets 
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deliver  the  merchandise  to 
Contraband  Enforcement  T 
for  intensive  examination. 

Subpart  D  concerns  the  n 
an  operator's  selection  and 
of  the  agreement  to  operate 
Causes  to  take  such  an  actii 
separated  into  those  causin 
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CES  program.  Existing  CES's  may 
continue  business  during  consideration 
of  the  proposals.  Upon  adoption  of  final 
rules,  district  directors  will  permit  CES's 
operating  under  agreements  that  contain 
a  clause  setting  forth  the  duration  of  the 
operation  to  continue  operating  for  the 
remainder  of  that  time,  subject  to 
continued  adherence  to  all  other  terms 
of  the  agreement  as  well.  Operators  thai 
opened  a  CES  with  a  commitment  from 
Customs  that  they  would  be  allowed  to 
continue  business  for  a  specified  period 
of  time  deserve  to  have  that 
commitment  honored.  At  the  expiration 
of  the  agreement,  the  district  director 
will  use  the  procedures  set  forth  in  the 
regulations  to  select  future  CES 
operators. 

CES's  currently  operating  under  an 
agreement  without  a  time  period 
specified  will  be  permitted  to  operate 
after  adoption  of  final  rules  only  until 
the  district  director  selects  an  operator 
under  the  regulations.  Operators  that 
commenced  business  without  a 
specified  time  period  will  be  eligible  to 
submit  applications  under  the 
regulations  as  finally  adopted. 

Discussion  of  Proposals 

The  regulations  concerning  the 
establishment,  operation,  and  possible 
termination  of  CES's  are  being  placed  in 
new  part  118. 

Subpart  A  contains  general  provisions 
concerning  CES's.  Beginning  with  the 
definition  of  a  CES,  it  further  states  that 
a  CES  may  be  established  only  when  a 
district  director  determines  the  need  for 
a  port  or  area  under  his  jurisdiction  to 
have  such  a  facility.  His  determination 
is  announced  by  written  bulletin  posted 
at  the  customhouse.  That  announcement 
begins  a  60-day  period  during  which 
applications  to  operate  a  CES  will  be 
accepted.  Applications  must  be  in 
writing  and  must  be  submitted  to  the 
district  director  that  made  the 
announcement. 

The  subpart  continues  with  the 
responsibilities  a  CES  operator  must 
assume,  beginning  with  signing  a  written 
agreement  with  Customs  in  order  to 
commence  operations.  The  agreement 
will  establish  the  length  of  time  the  CES 
will  be  allowed  to  operate.  It  is 
proposed  that  this  period  be  from  three 
to  five  years.  Customs  believes  this 
period  is  lohg  enough  to  make  operators 
willing  to  invest  the  necessary  money 
and  resources  to  open  a  CES.  but  not  so 
long  as  to  remove  the  need  to  stay 
responsive  to  the  market  place  in 
contemplation  of  the  next  selection 
process.  However,  comments  oa 
different  time  periods  will  be 
considered.  The  agreement  plso  sets 


forth  the  conditions  under  which  the 
operator  agrees  to  carry  on  business.  In 
some  particulars,  the  conditions  in  the 
agreement  will  be  repetitions  of  the 
responsibilities  of  an  operator  set  forth 
in  the  regulations.  Also,  due  to  the  fact 
that  the  final  selection  and  execution  of 
an  agreement  is  contingent  upon  the 
fitness  of  the  facility  to  be  operated  as 
the  CES,  the  applicant's  experience  in 
handling  international  cargo,  as  well  as 
a  background  investigation  of  the 
applicant,  the  agreements  are  not 
transferrable.  If  an  operator  chooses  to 
terminate  operation  of  a  CES  before 
expiration  of  his  agreement.  Customs 
will,  assuming  the  location  still  requires 
a  CES,  choose  a  new  operator  pursuant 
to  the  regulations. 

Subpart  B  concerns  the  application 
process.  One  regulation  spells  out  a  list 
of  particulars  that  must  be  described  in 
the  application,  such  as  the  name  of  the 
principals  or  corporate  officers  that  will 
be  responsible  for  operation  of  the  CES 
and  the  security  features  of  the  site  that 
will  be  CES.  The  district  director  is 
responsible  for  reviewing  the 
applications  and  selecting  the  one  or 
more  applicant  that  will  be  allowed  to 
operate  a  CES. 

Subpart  C  concerns  the  movement  of 
merchandise  to  a  CES.  Customs  primary 
concern  is  that  the  party  liable  for  each 
part  of  a  transpiration  be  readily 
identifiable.  Transportation  of 
merchandise  to  a  CES  does  not  involve 
any  new  type  of  movement;  the 
traditional  methods  of  an  importer 
moving  his  own  goods  or  employing 
some  variety  of  bonded  mover  are 
present  in  the  CES  situation.  The 
subpart  identifies  the  forms  unable  to 
request  permission  to  move 
merchandise  to  a  CES.  Various 
scenarios  of  movement  of  merchandise 
are  listed  with  the  assignment  of 
liability  described  as  well.  The  subpart 
also  includes  the  district  director's 
authority  to  direct  that  a  certain  type  of 
movement  be  used  to  transport 
merchandise  to  e  certain  CES  if  he  has 
reason  to  so  direct,  e.g.,  the  need  to 
deliver  the  merchandise  to  a 
Contraband  Enforcement  Team  (CET) 
for  intensive  examination. 

Subpart  D  concerns  the  revocation  of 
an  operator's  selection  and  cancellation 
of  the  agreement  to  operate  a  CES. 
Causes  to  take  such  an  action  are 
separated  into  those  causing  immediate 
revocation  and  cancellation  and  those 
resulting  in  proposed  revocation  and 
cancellation.  The  district  director  having 
jurisdiction  and  cancellation.  The 
district  director  having  jurisdiction  over 
the  operator  begins  the  process  by 
written  notice  to  the  operator.  The 
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operator  may  appeal  the  district 
directors  action  by  written  notice  to  the 
Regional  Commissioner  having 
jurisdiction  over  the  district  involved, 
and  if  necessary,  the  Regional 
Commission's  decision  may  be  appealed 
to  the  Commissioner. 

Comments 

Before  adopting  these  proposals, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Along  with  general  comments 
concerning  CES's.  Customs  invites 
comments  concerning  the  costs  and 
benefits  of  CES's.  Comments  submitted 
will  be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4).  and  S  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the  Regulations 
and  Disclosure  Law  Branch,  room  2119. 
U.S.  Customs  Service  Headquarters. 
1301  Constitution  Avenue,  NW.. 
Washington,  D.C, 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]  it  is  certified  that,  if  adopted,  the 
proposed  amendments  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
they  are  not  subject  to  the  regulatory 
analysis  or  other  requirments  of  5  U.S.C. 
603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Drafting  Information 

The  principal  author  of  this  document 
was  John  E.  Doyle.  Regulations  arid 
Disclosure  Law  Branch.  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  in  accordance  with 
the  Paperwork  Management  Reduction 
Act  of  1980  (44  U.S.C.  3540  (h)). 
Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (1515-    ). 
Washington.  DC  20503.  with  copies  to 
the  U.S.  Customs  Service  at  the  address 
previously  specified. 


The  collection  of  information  in  these 
proposed  regulations  is  in  {  118.11  (19 
CFR  118.11).  The  information  is 
necessary  to  enable  a  district  director  to 
choose  the  best  qualified  applicant  or 
.  applicants  to  operate  a  CES. 

Estimated  total  annual  reporting 
andlor  recordkeeping  burden:  600  hours. 

Estimated  average  annual  burden  per 
respondent  andlor  recordkeeper  2 
hours. 

Estimated  number  of  respondents 
and /or  recordkeepers:  300. 

Estimated  annual  frequency  of 
responses:  1. 

List  of  Subjects  in  19  CFR  Part  118 

Customs  duties  and  inspection. 
Imports.  Exports.  Centralized 
Examination  Stations. 


Proposed  Amendments 

It  is  proposed  to  amend  Chapter  I  of 
Utle  19,  Code  of  Federal  Regulations  (19 
CFR  Ch.  I),  by  adding  a  part  118  to  read 
as  follows: 

PART  118-CENTRALIZEO 
EXAMINATION  STATIONS 

Sec. 

118.0  Scope. 

Subpart  General  Provisions 

118.1  Definition. 

118.2  Establishment  of  Centralized 
Examination  Stations. 

118.3  Written  agreement. 

118.4  Responsibilities  of  a  Centralized 
Examination  Station  operator. 

Subpart  B— Application  to  Establish  a 
Centralized  Examination  Station 

118.11  Contents  of  application. 

118.12  Review  of  application. 

118.13  Notification  of  selection  or 
nonselection. 

Subpart  C— Movement  of  Cargo  to  a 
Centralized  Examination  Station 

118.21  Permission  to  transfer  cargo  to  CES 
for  examination. 

118.22  Assumption  of  liability  during 
transfer. 

118.23  Annual  blanket  transfer. 

118.24  Designation  of  bonded  movement 
and  CES  to  be  used. 

Subpart  D— Termination  of  Centralized 
Examination  Station 

118.31  Revocation  of  selection  and 
cancellation  of  agreement  to  operate  a 
Centralized  Examination  Station. 

118.32  Notice  of  revocation  and 
cancellation. 

118.33  Appeal  procedure. 

118.34  Appeal  for  the  Regional 
Commissioner's  decision. 

Authority:  19  U.S.C.  66. 1499, 1623. 1624. 

§118.0    Scope. 

This  part  sets  forth  regulations 
providing  for  the  making  of  agreements 
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between  Customs  and  persons  desiring 
to  operate  a  Centralized  Examination 
Station.  It  covers  the  application 
process,  the  responsibilities  of  the 
person  or  entity  selected  to  be  a  CES 
operator,  the  CES  operator's  agreement, 
tiie  procedures  for  moving  merchandise 
to  a  CES  for  examination,  the  grounds 
and  procedures  for  revoking  an  selection 
and  cancelling  an  agreement  or 
proposing  to  revoke  and  cancel,  and  the 
appeal  rights  following  either  immediate 
or  proposed  revocation  and 
cancellation. 

Subpart  A — General  Provisions 

§118.1    Definttioa 

A  Centralized  Examination  Station 
(CES)  is  a  privately  operated  facility  at 
which  imported  merchandise  is  made 
available  to  Customs  inspectors  for 
physical  examination.  A  CES  may  be 
established  in  any  port  or  any  portion  of 
a  port,  or  any  other  area  under  the 
junsdiction  of  a  district  director. 

§  1 1 8.2    EstabHsttment  of  Centralized 
Examination  Stations. 

When  a  district  director  determines 
the  need  for  a  port  to  establish  a  CES.  or 
an  additional  CES.  and  when  the  term  of 
an  existing  CES  is  about  to  expire,  he 
will  announce  by  written  bulletin  posted 
at  the  customhouse  that  applications  to 
operate  a  CES  are  being  accepted.  This 
bulletin  will  include  the  general  criteria 
(see  §  118.11),  and  any  local  criteria  that 
applicants  must  meet.  Applications  will 
be  accepted  for  60  days  from  the  date  of 
such  armouncement.  .Applications  will 
only  be  accepted  in  response  to  a 
district  director  announcement. 

§  1 18.3    Written  agreement. 

The  applicant  tentatively  selected  to 
operate  a  CES  must  sign  a  written 
agreement  with  Customs  before 
commencing  operations.  Failure  to 
execute  a  written  agreement  with 
Customs  in  a  timely  manner  will  result 
in  the  revocation  of  that  applicant's 
tentative  selection  and  the  tentative 
selection  of  another  applicant,  in 
addition  to  the  provisions  described 
elsewhere  in  this  part,  the  .igreement 
will  specify  the  duration  of  the  authority 
to  operate  the  CES.  That  duration  will 
be  not  less  than  three  years  nor  more 
than  five  years.  Such  agreements  cannot 
be  transferred,  sold,  inherited,  or 
conveyed  in  any  manner.  At  the 
expiration  of  the  agreement,  an  operator 
wishing  to  reapply  may  do  so  pursuant 
to  this  Part  and  his  application  will  be 
considered  de  novo. 


§  1 1 8.4    Responsit>ilitlM  of  Centralized 
Examination  Station  Operator. 

By  signing  the  agreement  to  operate  a 
CES,  an  operator  agrees  to: 

(a)  Maintain  the  facility  designated  as 
the  CES  in  conformity  with  the  security 
standards  as  outlined  in  his  approved 
apphcation; 

(b)  Provide  adequate  personnel  and 
equipment  to  ensure  reliable  service  for 
the  opening,  presentation  for  inspection, 
and  closing  of  all  types  of  cargo 
designated  for  examination  by  Customs. 
Such  service  must  be  provided  on  a 
"first  come — first  served"  basis: 

X   (c)  Assess  service  fees  as  outlined  in 
the  fee  schedule  included  in  the 
approved  application  and  bill  users 
directly  for  seriices  rendered.  The  CES 
operator  must  provide  90  days  notice  to 
Customs  of  any  proposed  fee  changes. 
In  the  case  of  a  fee  increase,  the 
operator  must  include  written 
justification  for  the  increase.  The  district 
director  may  consider  whether  to  allow 
a  CES  operator  to  use  a  new  fee 
schedule.  Unless  so  approved,  the  CES 
operator  is  bound  by  the  fee  schedule  in 
his  approved  application; 

(d)  Assume  responsibility  for  any 
charges  or  expenses  incurred  in 
connection  with  the  operation  of  the 
CES: 

(e)  Maintain,  at  his  own  expense, 
adequate  liability  insurance  with 
respect  to  the  property  within  his 
control  and  with  respect  to  persons 
having  access  to  the  CES: 

(f)  Keep  current  the  list  filed  with  the 
district  director  pursuant  to  §  n8.11(f). 
Additions  to  or  deletions  from  the  list 
must  be  submitted  in  writing  to  the 
district  director  within  10  calendar  days 
of  the  commencement  or  termination  of 
employment: 

(g)  Maintain  a  Customs  custodial 
bond  In  an  amount  set  by  the  district 
director  and  further  agrees  to  its 
application  as  a  performance  bond  to 
tiie  CES  operalion.  The  operator  also 
agrees  to  increase  the  amount  of  the 
bond  if  deemed  appropriate  by  the 
district  directon 

(h)  Maintain  all  records  connected 
with  the  operation  of  the  CES  in 
accordance  with  part  162  of  this  chapter 
and  retain  such  records  for  a  period  of 
not  less  than  five  years  from  the  date  of 
the  transaction  or  examination 
conducted  pursuant  to  the  agreement  to 
operate  the  CES.  Further,  such  records 
will  be  made  available  for  inspection 
upon  demand  by  Customs; 

(i)  Submit,  if  requested  by  Customs, 
the  fingerprints  of  all  employees 
involved  in  the  CES  operation. 

(i)  Provide  office  space,  parking 
spaces,  appropriate  sanitary  facilities. 


and  potable  water  to  Customs  persormel 
at  no  charge  or  a  charge  of  $1  per  year 
and 

(k)  Perform  in  accordance  with  any 
other  reasonable  requirements  imposed 
by  the  district  director. 

Subpart  B— Application  to  Establish 
Centralized  Examination  Station 

§  1 1 8. 1 1    Contents  of  application. 

The  application  to  operate  a  CES  must 
consist  of  the  following  and  any 
application  not  providing  the  following 
information  will  not  be  considered.  The 
responses  to  paragraphs  (b).  (c).  (d).  (g), 
(h).  and  (i)  of  this  section  are  the  criteria 
used  to  judge  the  applications: 

(a)  The  name  and  address  of  the 
facility  to  be  operated  us  the  CES.  the 
names  of  all  principals  or  corporate 
officers,  and  the  name  and  telephone 
number  of  an  individual  to  be  contacted 
for  further  information: 

(b)  A  description  of  the  CES's 
accessibility  within  the  port  or  other 
location,  and  a  floor  plan  of  the  facility 
actually  dedicated  to  the  CES  operation 
showing  bay  doors,  office  space, 
exterior  features,  security  features,  and 
staging  and  work  space: 

(c)  A  schedule  of  fees  clearly  showing 
what  the  applicant  will  charge  for  each 
type  of  service; 

(d)  A  detailed  list  of  equipment 
showing  the  applicant  can  make  a 
diverse  variety  of  cargo  available  for 
examination  in  an  efficient  and  timely 
manner. 

(e)  A  copy  of  an  approved  custodial 
bond  on  Customs  Form  301.  If  the 
applicant  does  not  possess  such  a  bond, 
a  completed  CF  301  must  be  included 
with  the  application  which  will  be 
approved  upon  selection: 

(f)  A  list  of  all  employees  involved  in 
the  CES  operation  giving  their  names, 
dates  of  birth,  and  social  security 
numbers  (Providing  social  security 
numbers  is  voluntary:  however,  failure 
to  provide  the  number  may  hinder  the 
investigation  process.): 

(g)  Any  information  showing  the 
applicant's  experience  in  international 
cargo  operations,  and  knowledge  of 
Customs  procedures  and  regulations,  or 
a  commitment  to  acquire  that 
knowledge: 

(h)  Any  information  that  relates  to 
other  commercial  business  activities,  or 
relationships,  or  other  Customs 
activities  or  relationships  that  are  an 
actual  or  potential  conflict  of  interest; 
and 

(i)  Any  other  information  that  the 
district  director  considers  essential  to 
the  selection  process  based  on  port 
conditions. 


S  1  ia.  1 2    Review  of  application 

The  district  director,  after  t 
all  applications,  shall  select  t 
more  applicants  that  will  be  ( 
authority  to  operate  a  CES.  T 
director  will  select  the  one  or 
applicants  that  will  best  meet 
examination  needs  of  the  Cus 
Service  and  facilitate  the  mo\ 
imported  merchandise.  The  d 
director  may  use  a  CES  comn 
up  of  the  importing  communit 
the  review  of  applications. 

§  1 1 8. 1 3    Notification  of  aelectl 
nonselectlon. 

The  applicant  tentatively  s< 
operate  a  CES  will  be  notifiec 
by  the  district  director  of  this 
selection.  All  selections  are  tt 
pending  execution  of  a  writtei 
agreement  between  Customs 
applicant.  Upon  execution  of 
written  agreement,  tentative  ( 
becomes  final.  Applicants  nol 
to  be  CES  operators  will  recei 
notice  of  such  fact.  Such  notic 
state  the  reason  or  reasons  fo 
nonselectlon. 

Subpart  C— Movement  of  Cs 
Centralized  Examination  Stai 

§  1 18.21    Permlsaion  to  transfei 
CES  for  examination. 

When  a  shipment  requires 
examination  at  a  CES,  Custon 
(CF)  3461.  or  CF  3461  (ALT)  fo 
border  cargo,  or  an  attachmeri 
may  be  used  to  request  permii 
such  a  transfer.  The  entry  filei 
write,  type  or  stamp  the  follov 
on  the  form  or  attachment,  ani 
supply  the  information  called 
first  three  lines: 

Containers  to  be  transferred: 

Container  #'8 , ,  _ 

To  CF^  

Approved  by:  U.S.  Customs  Ins] 

Date    — 

Unless  the  district  director  e 
his  authority  pursuant  to  §  11£ 
part,  the  reviewing  inspector  v 
and  date  the  form  or  attachme 
used,  or  stamp  one  copy  of  the 
if  required  by  the  district  direc 
copy  of  this  document  will  act 
notification  and  authorization 
entry  filer  that  the  merchandis 
transferred  to  the  importer-de! 
CES. 

§  1 1 8.22    Assumption  of  llablUty 
transfer. 

Customs  will  allow  merchar 
designated  for  examination  to 
transferred  from  the  importing 
point  of  unlading  or  from  a  boi 
facility,  to  a  CES.  if  such  trans: 
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and  potable  water  to  Customs  personnel 
at  no  charge  or  a  charge  of  $1  per  year 
and 

(k)  Perform  in  accordance  with  any 
other  reasonable  requirements  imposed 
by  the  district  director. 

Subpart  B— Application  to  Establish 
Centralized  Examination  Station 

§  1 1 8. 11    Contents  of  application. 

The  application  to  operate  a  CES  must 
consist  of  the  following  and  any 
application  not  providing  the  following 
information  will  not  be  considered.  The 
responses  to  paragraphs  (b).  (c).  (d).  (g), 
(h).  and  [i)  of  this  section  are  the  criteria 
used  to  judge  the  applications: 

(a)  The  name  and  address  of  the 
facility  to  be  operated  us  the  CES.  the 
names  of  all  principals  or  corporate 
officers,  and  the  name  and  telephone 
number  of  an  individual  to  be  contacted 
for  further  information; 

(b)  A  description  of  the  CESs 
accessibility  within  the  port  or  other 
location,  and  a  floor  plan  of  the  facility 
actually  dedicated  to  the  CES  operation 
showing  bay  doors,  office  space, 
exterior  features,  security  features,  and 
staging  and  work  space; 

(c)  A  schedule  of  fees  clearly  showing 
what  the  applicant  will  charge  for  each 
type  of  service; 

(d)  A  detailed  list  of  equipment 
showing  the  applicant  can  make  a 
diverse  variety  of  cargo  available  for 
examination  in  an  efficient  and  timely 
manner, 

(e)  A  copy  of  an  approved  custodial 
bond  on  Customs  Form  301.  If  the 
applicant  does  not  possess  such  a  bond, 
a  completed  CF  301  must  be  included 
with  the  application  which  will  be 
approved  upon  selection; 

(f)  A  list  of  all  employees  involved  in 
the  CES  operation  giving  their  names, 
dates  of  birth,  and  social  security 
numbers  (Providing  social  security 
numbers  is  voluntary:  however,  failure 
to  provide  the  number  may  hinder  the 
investigation  process.); 

(g)  Any  information  showing  the     - 
applicant's  experience  in  international 
cargo  operations,  and  knowledge  of 
Customs  procedures  and  regulations,  or 
a  commitment  to  acquire  that 
knowledge; 

(h)  Any  information  that  relates  to 
other  commercial  business  activities,  or 
relationships,  or  other  Customs 
activities  or  relationships  that  are  an 
actual  or  potential  conflict  of  interest; 
and 

(i)  Any  other  information  that  the 
district  director  considers  essential  to 
the  selection  process  based  on  port 
conditions. 


§  1 18.12    Review  of  appNcatlon. 

The  district  director,  after  review  of 
all  apphcations,  shall  select  the  one  or 
more  applicants  that  will  be  granted 
authority  to  operate  a  CES.  The  district 
director  will  select  the  one  or  more 
applicants  that  will  best  meet  the 
examination  needs  of  the  Customs 
Service  and  facilitate  the  movement  of 
imported  merchandise.  The  district 
director  may  use  a  CES  committee  made 
up  of  the  importing  community  during 
the  review  of  applications. 

§  1 18. 1 3    Notification  of  selection  or 
nonselection. 

The  applicant  tentatively  selected  to 
operate  a  CES  will  be  notified  in  writing 
by  the  district  director  of  this  tentative 
selection.  All  selections  are  tentative 
pending  execution  of  a  written 
agreement  between  Customs  and  the 
applicant.  Upon  execution  of  such 
written  agreement,  tentative  selection 
becomes  final.  Applicants  not  selected 
to  be  CES  operators  will  receive  written 
notice  of  such  fact.  Such  notice  will 
state  the  reason  or  reasons  for 
nonselection. 

Subpart  C— Movement  of  Cargo  to  a 
Centralized  Examination  Station 

§  1 18.21    Permission  to  transfer  cargo  to 
CES  for  examination. 

When  a  shipment  requires 
examination  at  a  CES.  Customs  Form 
(CF)  3461.  or  CF  3461  (ALT)  for  land 
border  cargo,  or  an  attachment  to  either, 
may  be  used  to  request  permission  for 
such  a  transfer.  The  entry  filer  must 
write,  type  or  stamp  the  following  lines 
on  the  form  or  attachment,  and  must 
supply  the  information  called  for  on  the 
first  three  lines: 
Containers  to  be  transferred: All  or. 

Container  #'8 , , 

To  CES . 

Approved  by:  U.S.  Customs  Inspector 


Date 


Unless  the  district  director  exercises 
his  authority  pursuant  to  §  118.24  of  this 
part,  the  reviewing  inspector  will  initial 
and  date  the  form  or  attachment  being 
used,  or  stamp  one  copy  of  the  CF  3461 
if  required  by  the  district  director.  A 
copy  of  this  document  will  act  as 
notification  and  authorization  to  the 
entry  filer  that  the  merchandise  must  be 
transferred  to  the  importer-designated 
CES. 

§  1 1 8.22    Assumption  of  liability  during 
transfer. 

Customs  will  allow  merchandise 
designated  for  examination  to  be 
transferred  from  the  importing  carrier's 
point  of  unlading  or  from  a  bonded 
facility,  to  a  CES,  if  such  transfer  takes 


place  under  one  of  the  following  bonded 
movements: 

(a)  If  merchandise  is  transferred 
directly  to  a  CES  from  an  importing 
carrier,  the  importing  carrier  shall 
remain  liable  under  the  terms  of  its  bond 
for  the  proper  safekeeping  and  delivery 
of  the  merchandise  until  it  is  receipted 
for  by  the  CES  operator. 

(b)  If  merchandise  is  transferred 
directly  from  a  bonded  carrier's  facility 
to  a  CES  or  is  delivered  directly  to  the 
CES  by  a  bonded  carrier,  the  bonded 
carrier  shall  remain  liable  under  the 
terms  of  its  bond  for  the  proper 
safekeeping  and  delivery  of  the 
merchandise  until  it  is  formally 
receipted  for  by  the  CES  operator. 

(c)  If  containerized  cargo,  including 
excess  loose  cargo  that  is  part  of  the 
containerized  cargo,  is  transferred  to  a 
CES  operator's  own  facility  using  his   ' 
own  vehicles,  the  operator  shall  be 
liable  under  the  terms  of  its  own 
custodial  bond. 

(d)  If  the  importer  or  his  agent  arrange 
for  transfer  of  merchandise  to  a  CES.  the 
importer  shall  assume  liability  under  the 
entr>'  bond. 

§118.23    Annual  blanket  transfer. 

District  directors  may  institute  an 
annual  blanket  transfer  application  to 
facilitate  any  of  the  bonded  movements 
described  in  §  118.22  of  this  chapter. 

§  1 18.24    Designation  of  bonded 
movement  and  CES  to  be  used. 

In  the  event  the  district  director 
deems  it  necessary,  he  may  direct  the 
type  of  bonded  movement  used  to 
transfer  merchandise  to  a  CES,  as  well 
as  designate  the  CES  at  which 
examination  must  take  place. 

Subpart  D— Termination  of  Centralized 
Examination  Station 

§  1 18.31  Revocation  of  selection  and 
cancellation  of  agreement  to  operate  a 
Centralized  Examination  Station. 

(a)  Immediate  revocation  and 
cancellation.  The  district  director  may 
immediately  revoke  the  selection  as 
operator  and  cancel  that  person  or 
entity's  operator's  agreement  to  operate 
a  CES  if: 

(1)  The  selection  and  agreement  were 
obtained  through  fraud  or  the 
misstatement  of  a  material  fact;  or 

(2)  The  CES  operator  or  an  officer  of  a 
corporation  which  has  signed  an 
agreement  to  operate  a  CES  is  convicted 
of,  or  has  committed  acts  which  would 
constitute,  a  felony  or  a  misdemeanor 
involving  theft,  smuggling,  or  a  theft- 
connected  crime,  and  the  conviction 
resulted  from,  or  the  subject  acts  were  in 
fact  committed,  as  part  of  their  official 
duties  as  operator  or  corporate  officer. 


Any  change  in  the  employment  status  of 
a  corporate  officer  [e.g.,  discharge, 
resignation,  demotion,  or  promotion) 
prior  to  convicti  jn  for  a  felony  or 
misdemeanor  Involving  theft,  smuggling, 
or  a  theft-connected  crime,  resulting 
from  an  act  or  acts  committed  in  their 
official  capacity  as  corporate  officer  will 
not  preclude  application  of  this 
provision. 

[h]  Proposed  revocation  and 
cancellation.  The  district  director  may 
propose  to  revoke  the  selection  as 
operator  and  cancel  the  agreement  to 
operate  a  CES  if: 

(1)  The  CES  operator  refuses  or 
neglects  to  obey  any  proper  order  of  a 
Customs  officer  or  any  Customs  order, 
mle,  or  regulation  relative  to  the 
operation  of  a  CES.  or  fails  to  operate  in 
accordance  with  the  terms  of  his 
agreement; 

(2)  The  CES  operator  fails  to  retain 
merchandise  which  has  been  designated 
for  examination; 

(3)  The  CES  operator  does  not  provide 
secure  facilities  or  properly  safeguard 
merchandise  within  the  CES; 

(4)  The  CES  operator  fails  to  furnish  a 
current  list  of  names,  addresses  and 
other  information  required  by  §  118.4;  or 

(5)  The  bond  required  by  S  118.4  is 
determined  to  be  insufficient  in  amount 
or  lacking  sufficient  sureties,  and  a 
satisfactory  new  bond  with  good  and 
sufficient  sureties  is  not  furnished 
within  a  reasonable  time. 

§  1 18.32    Notice  of  revocation  and 
cancellation. 

The  district  director  shall  immediately 
revoke  the  selection  as  operator  and 
cancel  the  agreement  to  operate  a  CES. 
or  propose  to  revoke  such  selection  and 
cancel  such  agreement,  by  serving 
notice  in  writing  on  the  operator.  The 
notice  shall  be  in  the  form  of  a 
statement  specifically  setting  forth  the 
grounds  for  revocation  and  cancellation 
or  proposed  revocation  and  cancellation 
and  shall  inform  the  operator  of  his  right 
to  appeal. 

§  118.33    Appeal  procedure. 

An  operator  wishing  to  appeal  a 
revocation  and  cancellation  or  show 
cause  why  a  proposed  revocation  and 
cancellation  should  not  occur  may, 
within  10  calendar  days  of  receipt  of  the 
notice  or  proposal,  file  with  the  Regional 
Commissioner  having  jurisdiction  over 
the  district  director  that  signed  the 
notice  or  proposal  a  written  appeal.  A 
revocation  and  cancellation  pursuant  to 
§  118.31(a)  of  this  part  shall  remain  in 
effect  during  any  appeal.  The  appeal 
shall  be  filed  in  duplicate  and  shall  set 
forth  the  response  of  the  CES  operator 
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to  the  statements  of  the  district  director. 
The  Regional  Commissioner  shall  render 
a  decision  to  the  operator,  in  writing, 
stating  the  reasons  therefor,  by  letter 
mailed  within  30  working  days  following 
receipt  of  the  appeal,  unless  the  period 
is  extended  with  due  notification  to  the 
operator. 

§  1 18.34    Appeal  from  the  Regional 
Commissioner's  decision. 

Upon  a  decision  by  the  Regional 
Commissioner  affirming  the  revocation 
of  selection  and  cancellation  of  an 
agreement  to  operate  a  CES.  or  agreeing 
that  a  proposed  revocation  and 
cancellation  should  occur,  the  operator 
may  file  with  the  Commissioner  of 
Customs,  in  writing,  a  request  for  such 
additional  review  as  the  Commissioner, 
or  his  delegate,  deems  appropriate.  This 
request  must  be  received  by  the 
Commissioner  within  10  calendar  days 
of  the  operator's  receipt  of  the  Regional 
Commissioner's  decision.  The 
Commissioner,  or  his  delegate,  shall 
render  a  decision  to  the  operator,  in 
writing,  stating  the  reasons  therefor,  by 
letter  mailed  within  30  working  days 
following  receipt  of  the  appeal,  unless 
this  period  is  extended  with  due 
notification  to  the  operator. 
Michael  H.  Lane, 
Acting  Commissioner  of  Customs, 

Approved:  July  18. 1991. 
Peter  K.  Nunez, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  91-17445  Filed  7-22-91:  8:45  am] 

BILLING  CODE  aZO-OS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3972-51 

Reconsideration  of  Certain  Federal 
RACT  Rules  for  Illinois 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Proposed  stay  (IL 12-8-5134). 

summary:  In  the  Rules  section  of 
today's  Federal  Register,  USEPA  is 
announcing  a  3-month  stay  and 
reconsideration  of  certain  Federal  rules 
requiring  Reasonably  Available  Control 
Technology  (RACT)  to  control  volatile 
organic  compound  (VOC)  emissions  in 
the  Illinois  portion  of  the  Chicago  ozone 
nonattainment  area  (55  FR  26814  June 
29. 1990).  That  action  stays  .  the 
effectiveness  of  the  following  rules, 
including  the  applicable  compliance 
dates,  for  three  months:  (1)  The  emission 
limitations  and  standards  for 
miscellaneous  metal  parts  and  products 


coating  operations  only  as  applied  to 
Duo-Fast  Corporation's  "power  driven 
metal  fastener"  manufacturing  facility  in 
Franklin  Park.  Illinois  (55  FR  at  26868-9. 
codified  at  40  CFR  52.741  (e)(l)(i){J)),  as 
well  as  the  July  1, 1991,  compliance  date 
(55  FR  at  26872  codified  at  40  CFR  52.741 
(e)(5));  and  (2)  the  emission  limitations 
and  standards  for  miscellaneous  organic 
chemical  manufacturing  processes  only 
as  applied  to  Stepan  Company's 
manufacturing  facility  near  Millsdale, 
Illinois  (55  FR  at  26884.  codified  at  40 
CFR  52.741  (w)(3)),  as  well  as  the  July  1, 
1991,  compliance  date  (55  FR  at  2C884. 
codified  at  40  CFR  52.741  (w)(4)).  USEPA 
is  issuing  that  stay  pursuant  to  Clean 
Air  Act  (CAA)  section  307(d)(7)(B).  42 
U.S.C.  7607  (d)(7)(B).  which  provides  the 
Administrator  authority  to  stay  the 
effectiveness  of  a  rule  for  up  to  3  months 
during  reconsideration. 

This  rule  proposes,  pursuant  to  CAA 
sections  110(c).  301(a)(1),  and 
307(d)(1)(B)  42  U.S.C.  7410(c),  7601(a)(1). 
and  7607  (d)(1)(B),  to  temporarily  stay 
the  effectiveness  of  these  rules,  and 
applicable  compliance  dates,  beyond 
the  3  months  expressly  provided  in 
section  307(d)(7)(B).  but  only  if  and  as 
long  as  necessary  to  complete 
reconsideration  (including  any 
appropriate  regulatory  action)  of  the 
rules  in  question.  Pursuant  to  the 
rulemaking  procedures  set  forth  in  CAA 
section  307(d).  42  U.S.C.  7607(d).  USEPA 
hereby  requests  public  comment  on  this 
proposed  temporary  extension  of  the 
three-month  stay. 

DATES:  Comments  on  this  proposal  must 
be  received  by  August  22. 1991  at  the 
address  below.  A  pubUc  hearing,  if 
requested,  will  be  held  in  Chicago. 
Illinois.  Requests  for  a  hearing  should  be 
submitted  to  J.  Elmer  Bortzer  by  August 
22. 1991  at  the  address  below.  Interested 
persons  may  call  Mr.  Bortzer  at  (312) 
886-1430  to  see  if  a  hearing  will  be  held 
and  the  date  and  location  of  any 
hearing.  Any  hearing  will  be  strictly 
limited  to  the  subject  matter  of  this 
proposal,  the  scope  of  which  is 
discussed  below. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (5AR-26),  U.S. 
Environmental  Protection  Agency, 
Region  V,  Chicago,  Illinois  60604. 
Comments  should  be  strictly  limited  to 
the  subject  matter  of  this  proposal,  the 
scope  of  which  is  discussed  below. 

Docket:  Pursuant  to  section  307(d)(1). 
of  the  CAA,  42  U.S.C.  7607  (d)(1),  this 
action  is  subject  to  the  procedural 
requirements  of  section  307(d). 
Therefore,  USEPA  has  established  a 
public  docket  for  this  action,  5-AR-91-1, 


which  is  available  for  public  inspection 
and  copying  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  at  the  following 
addresses.  We  recommend  that  you 
contact  Randolph  O.  Cano  before 
visiting  the  Chicago  location  and  Gloria 
Butler  before  visiting  the  Washington 
DC  location.  A  reasonable  fee  may  be 
charged  for  copying. 

U.S.  Environmental  Protection  Agency. 
Region  V,  Regulation  Development 
Branch.  Twenty  Sixth  floor,  Northeast, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604,  (312)  886-6036. 

U.S.  Environmental  Protection  Agency. 
Docket  No.  5A-91-2.  Air  Docket  (LE- 
131).  Room  M1500.  Waterside  Mall. 
401  M  Street  SW..  Washington,  DC 
20460,  (202)  245-3639. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O.  Cano,  Regulation 
Development  Branch.  U.S. 
Environmental  Protection  Agency, 
Region  V,  (312)  886-6036  and  at  the 
Chicago  address  indicated  above. 

SUPPLEMENTARY  INFORMATION: 

Elsewhere  in  today's  Federal  Register. 
USEPA  announces  that,  pursuant  to 
CAA  section  307(d)(7)(B).  42  U.S.C. 
7607(d)(7)(B).  it  is  convening  a 
proceeding  for  reconsideration  of  certain 
Federal  rules  requiring  RACT  to  control 
VOC  emissions  injhe  Illinois  portion  of 
the  Chicago  pzohe  maiattMni^nt  area 
(55  FR  26814.  June  ^9. 199o|^ 
should  refer  to  that  noticeiw  a  c\pplete^' 
discussion  of  the  background 
affected.'  In  that  notice.  USEPA  also 
anno\j(nces  a  3-month  stay  of  those  rules 
duririg  reconsideration.  However. 
USE^A  may  not  be  able  to  complete 
reconsideration  (including  any 
appropriate  regulatory  action)  of  the 
rules  within  the  3-month  period 
expressly  provided  by  CAA  section 
307(d)(7)(B).  If  USEPA  does  not 
complete  the  reconsideration  in  this 
timeframe  then  it  will  extend 
temporarily  the  stay  of  the  emission 
limitations  and  applicable  compliance 
dates  until  USEPA  completes  final 
rulemaking  action  upon  reconsideration. 
By  this  action,  USEPA  proposes  a 
temporary  extension  of  the  stay  beyond 
the  3  months  provided,  only  if  and  as 
long  as  necessary  to  complete 
reconsideration  of  the  rules  in  question. 
If  USEPA  takes  final  action  to  impose 
this  stay,  the  stay  would  extend  until  the 
effective  date  of  USEPA's  final  action 
following  reconsideration  of  these  rules. 


'  In  that  discussion  and  as  incorporated  by 
reference  here,  USEPA  malces  expressly  clear  that, 
by  its  actions  today,  including  this  proposal.  USEPA 
in  no  manner  concedes  that  it  violated  any 
provision  of  the  CAA  or  Administrative  Procedure 
Act. 


By  this  notice  USEPA  here© 
proposes,  pursuant  to  CAA  se 
110(c).  301(a)(1).  and  (307(d)(l' 
U.S.C.  7410(c).  7601(a).  and  76< 
a  temporary  administrative  sti 
effectiveness  of  the  following  : 
including  the  applicable  comp 
dates,  promulgated  as  final  Fe 
requiring  RACT  to  control  VO 
Illinois  portion  of  the  Chicago 
nonattainment  area  (55  FR  268 
29. 1990):  (1)  The  emission  limi 
and  standards  for  miscellaneo 
parts  and  products  coating  op« 
only  as  applied  to  Duo-Fast 
Corporation's  "power  driven  n 
fastener"  manufacturing  facilil 
Franklin  Park,.  Illinois  (55  FR  a 
codified  at  40  CFR  52.741(e)(l)| 
well  as  the  July  1, 1991,  compli 
(55  FR  at  26872.  codified  at  40  I 
52.741  (e)(5));  and  (2)  the  emiss 
limitations  and  standards  for 
miscellaneous  organic  chemicj 
manufacturing  processes  only 
to  Stepan  Company's  manufac 
facility  near  Millsdale.  Illinois 
26884,  codified  at  40  CFR  52.74 
as  well  as  the  July  1, 1991,  com 
date  (55  FR  at  26884.  codified  4 
52.741  (w)(4)).  In  turn,  pursuant 
rulemaking  procedures  set  fort 
section  307(d)  of  the  CAA,  USE 
hereby  requests  comment  on  si 
proposed  extension. 

USEPA  is  proposing  this  tem 
administrative  stay  of  the  rules 
associated  compliance  dates  ir 
complete  reconsideration  of  thi 
as  discussed  above.  USEPA  inl 
complete  its  reconsideration  of 
and.  following  the  notice  and  c 
procedures  of  section  307(d)  of 
take  appropriate  action.  If  the 
reconsideration  results  in  emis: 
limitations  and  standards  whic 
stricter  than  the  existing  and  a] 
Illinois  rules.  USEPA  will  propc 
compliance  period  of  1  year  fro 
date  of  final  action  on  reconsid 
Note  that  a  1-year  compliance  ] 
was  the  general  compHance  pei 
provided  in  the  Federal  RACT  i 
promulgated  on  June  29, 1990  (5 
26814).  As  a  general. matter.  US 
provide  an  adequate  period  for 
compliance  upon  completion  of 
action  on  reconsideration.  In  es 
USEPA  will  seek  to  ensure  that 
affected  parties  are  not  unduly 
prejudiced  by  the  Agency's 
reconsideration.  Note  that,  like 
themselves,  any  USEPA  propos 
regarding  the  appropriate  comp 
period  would  be  subject  to  the  i 
and  comment  procedures  of  CA 
section  307(d). 
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which  provides  the 
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e  for  up  to  3  months 
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)(1).  and 

7410(c),  7601(a)(1), 
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;e  dates,  beyond 
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3ut  only  if  and  as 
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■y  action)  of  the 
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es  set  forth  in  CAA 
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extension  of  the 

I  this  proposal  must 
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blic  hearing,  if 
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a  hearing  should  be 

Bortzer  by  August 
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;.  7607  (d)(1),  this 
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ion  307(d). 
]s  established  a 
i  action.  5-AR-91-1. 


which  is  available  for  public  inspection 
and  copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  the  following 
addresses.  We  recommend  that  you 
contact  Randolph  O.  Cano  before 
visiting  the  Chicago  location  and  Gloria 
Butler  before  visiting  the  Washington 
DC  location.  A  reasonable  fee  may  be 
charged  for  copying. 

U.S.  Environmental  Protection  Agency, 
Region  V,  Regulation  Development 
Branch,  Twenty  Sixth  floor.  Northeast. 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604,  (312)  886-6036. 

U.S.  Environmental  Protection  Agency. 
Docket  No.  5A-91-2,  Air  Docket  (LE- 
131),  Room  M1500.  Waterside  Mall, 
401  M  Street  SW.,  Washington,  DC 
20460,  (202)  245-3639. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O.  Cano,  Regulation 
Development  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  V,  (312)  886-6036  and  at  the 
Chicago  address  indicated  above. 

SUPPLEMENTARY  INFORMATION: 

Elsewhere  in  today's  Federal  Register, 
USEPA  announces  that,  pursuant  to 
CAA  section  307(d)(7)(B),  42  U.S.C. 
7607(d)(7)(B),  it  is  convening  a 
proceeding  for  reconsideration  of  certain 
Federal  rules  requiring  RACT  to  control 
VOC  emissions  injhe  Illinois  portion  of 
the  Chicago  ozone  maiBttMnient  area 
(55  FR  26814,  June  ^9, 1990)1 
should  refer  to  that  noticeiOr  a  c^plete 
discussion  of  the  background 
affected.'  In  that  notice,  USEPA  also 
anno\/nce8  a  3-month  stay  of  those  rules 
duririg  reconsideration.  However, 
USE^A  may  not  be  able  to  complete 
reconsideration  (including  any 
appropriate  regulatory  action)  of  the 
rules  within  the  3-month  period 
expressly  provided  by  CAA  section 
307(d)(7)(B).  If  USEPA  does  not 
complete  the  reconsideration  in  this 
timeframe  then  it  will  extend 
temporarily  the  stay  of  the  emission 
limitations  and  applicable  compliance 
dates  until  USEPA  completes  final 
rulemaking  action  upon  reconsideration. 
By  this  action,  USEPA  proposes  a 
temporary  extension  of  the  stay  beyond 
the  3  months  provided,  only  if  and  as 
long  as  necessary  to  complete 
reconsideration  of  the  rules  in  question. 
If  USEPA  takes  final  action  to  impose 
this  stay,  the  stay  would  extend  until  the 
effective  date  of  USEPA's  final  action 
following  reconsideration  of  these  rules. 


'  In  that  discussion  and  as  incorporated  by 
reference  here,  USEPA  makes  expressly  clear  that, 
by  its  actions  today,  including  this  proposal.  USEPA 
in  no  manner  concedes  that  it  violated  any 
provision  of  the  CAA  or  Administrative  Procedure 
Act. 


By  this  noUce  USEPA  here6>v 
proposes,  pursuant  to  CAA  sectidns 
110(c).  301(a)(1),  and  (307(d)(1)(B),  42 
U.S.C.  7410(c),  7601(a),  and  7607(d)(1)(B). 
a  temporary  administrative  stay  of  the 
effectiveness  of  the  following  rules, 
including  the  applicable  compliance 
dates,  promulgated  as  final  Federal  rules 
requiring  RACT  to  control  VOCs  in  the 
Illinois  portion  of  the  Chicago  ozone 
nonattainraent  area  (55  FR  26814  June 
29, 1990):  (1)  The  emission  limitations 
and  standards  for  miscellaneous  metal 
parts  and  products  coating  operations    " 
only  as  applied  to  Duo-Fast 
Corporation's  "power  driven  metal 
fastener"  manufacturing  facility  in 
Franklin  Park,  Illinois  (55  FR  at  26868-9, 
codined  at  40  CFR  52.741(e)(l)(i)(J)),  as 
well  as  the  July  1, 1991,  compliance  date 
(55  FR  at  26872.  codified  at  40  CFR 
52.741  (e)(5));  and  (2)  the  emission 
limitations  and  standards  for 
miscellaneous  organic  chemical 
manufacturing  processes  only  as  applied 
to  Stepan  Company's  manufacturing 
facility  near  Millsdale.  Illinois  (55  FR  at 
26884,  codified  at  40  CFR  52.741  (w)(3)), 
as  well  as  the  July  1, 1991,  compliance 
date  (55  FR  at  26884,  codified  40  CFR 
52.741  (w){4)).  In  turn,  pursuant  to  the 
rulemaking  procedures  set  forth  in 
section  307(d)  of  the  CAA,  USEPA 
hereby  requests  comment  on  such  a 
proposed  extension. 

USEPA  is  proposing  this  temporary 
administrative  stay  of  the  rules  and 
associated  compliance  dates  in  order  to 
complete  reconsideration  of  these  rules, 
as  discussed  above.  USEPA  intends  to 
complete  its  reconsideration  of  the  rules 
and,  following  the  notice  and  comment 
procedures  of  section  307(d)  of  the  CAA, 
take  appropriate  action.  If  the 
reconsideration  results  in  emission 
limitations  and  standards  which  ere 
stricter  than  the  existing  and  applicable 
Illinois  rules.  USEPA  will  propose  a 
compliance  period  of  1  year  from  the 
date  of  final  action  on  reconsideration. 
Note  that  a  1-year  compliance  period 
was  the  general  compHance  period 
provided  in  the  Federal  RACT  rules 
promulgated  on  June  29, 1990  (55  FR  at 
26814).  As  a  general  matter,  USEPA  will 
provide  an  adequate  period  for 
compliance  upon  completion  of  its  final 
action  on  reconsideration.  In  essence, 
USEPA  will  seek  to  ensure  that  the 
affected  parties  are  not  unduly 
prejudiced  by  the  Agency's 
reconsideration.  Note  that,  like  the  rules 
themselves,  any  USEPA  proposal 
regarding  the  appropriate  compliance 
period  would  be  subject  to  the  notice 
and  comment  procedures  of  CAA 
section  307(d). 


USEPA  recognizes  the  interest  of  the 
State  of  Wisconsin  in  this  matter.*  The 
regulatory  requirements  that  are 
affected  by  today's  proposal  were 
undertaken  in  the  context  of  a 
settlement  agreement  between  USEPA 
and  the  States  of  Wisconsin  and  Illinois. 
In  recognition  of  those  obligations, 
USEPA  will  reconsider  rules  in  question 
as  expeditiously  as  practicable. 

Under  Executive  Order  12291,  this 
action  is  not  "major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone. 

Authority:  42  U.S.C,  7401-7642. 

Dated;  July  1, 1991. 

Identification  of  Document:  Proposed  Rule 
indefinitely  extending  a  stay  of  portions  of 
the  Chicago  Federal  Ozone  Plan  as  applied  to 
Duo-Fast  Corporation  and  Stepan  Company. 
William  K.  Reiliy, 
Administrator. 
|FR  Doc.  91-16493  Filed  7-22-91;  8;45  am] 

BILUNO  CODE  eS60-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-218,  RM-7752) 

Radio  Broadcasting  Services; 
Charleston,  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Dianne 
Anderson  requesting  the  substitution  of 
Channel  291 C2  for  Channel  291A  at 
Charleston.  Missouri,  and  modification 
of  the  construction  permit  for  Station 
KWKZ.  The  coordinates  for  Channel 
291 C2  at  Charleston  are  36-5&-30  and 
89-33-00.  In  accordance  with  §  1.420(g) 
of  the  Commission's  Rules,  we  shall  not 
accept  competing  expressions  of  interest 
in  the  use  of  the  higher  powered  channel 
at  Charleston  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  interested  parties. 
DATES:  Comments  must  be  filed  on  cr 
before  September  9. 1991,  and  reply 
corfmients  on  or  before  September  24. 
1391. 


•  L'SEPA  representatives  have  conferred  with 
representatives  of  the  Wisconsin  Attorney 
General's  office  regarding  the  possible  need  for 
USEPA  to  undertake  reconsideration  of  the 
regulatory  requirements  affected  by  today's 
proposed  action. 


ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Anne  Thomas  Paxson, 
Borsari  &  Paxson,  2033  M  Street,  NW., 
suite  630,  Washington,  DC  20038, 
(Counsel  for  the  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-213,  adopted  July  5, 1991,  and 
released  July  17. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street.  NW.. 
Washington,  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission- 
Andrew  |.  Rhodes, 

Chief  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  91-17400  Filed  7-22-01:  8:45  am] 

BIIXINQ  COOC  e712-4)1-M 


47  CFR  Part  73 

[MM  Docket  No.  91-216,  RM-7742] 

Radio  Broadcasting  Services;  Camas, 
WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  KMAS 
Broadcasting  Corporation  seeking  the 


33740  Federal  Register  /  Vol.  56,  No.  141  /  Tuesday,  July  23,  1991  /  Proposed  Rules 


substitution  of  Channel  234C3  for 
Channel  234A  at  Camas,  Washington, 
and  the  modification  of  its  construction 
permit  for  Station  KMUZ(FM) 
accordingly.  Channel  234C3  can  be 
allotted  to  Camas  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  at  the 
petitioner's  requested  site  with  a  site 
restriction  of  19.1  kilometers  (11.9  miles) 
east  of  the  community.  The  coordinates 
for  Channel  234C3  at  Camas  are  North 
Latitude  4S-31-39  and  West  Longitude 
122-10-17.  In  accordance  with  §  1.420(g) 
of  the  Commission's  Rules,  we  will  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  234C3  at  Camas  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel.  Since  Camas  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S. -Canadian  border,  concurrence  by 
the  Canadian  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  September  9, 1991,  and  reply 
comments  on  or  before  September  24, 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  L.  Schwary, 
President,  KMAS  Broadcasting 
Corporation,  P.O.  Box  1155,  Camas, 
Washington  98607  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-216,  adopted  July  5. 1991,  and 
released  July  17, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422, 1714  21st  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  .is 
no  longer  subject  to  Commission 


consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew ).  Rhodes, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  91-17401  Filed  7-22-91:  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  91-217,  RM-77S1] 

Radio  Broadcasting  Services; 
Brainerd,  MN 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Greater 
Minnesota  Broadcasting  Corporation 
proposing  the  allotment  of  FM  Channel 
278A  to  Brainerd,  Minnesota,  as  that 
community's  third  FM  broadcast  service. 
The  coordinates  for  Channel  278A  at 
Brainerd  are  46-21-36  and  94-12-06. 
Canadian  concurrence  will  be  requested 
for  this  allotment. 

DATES:  Comments  must  be  filed  on  or 
before  September  9,,  1991.  and  reply 
comments  on  or  before  September  24, 
1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  June  A.  Persons,  Greater 
Minnesota  Broadcasting  Corporation, 
KVBR  Building;  Brainerd,  Minnesota 
56401  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
91-217,  adopted  July  5, 1991,  and 
released  July  17, 1991.  The  full  text  of 
this  Commission  decision  is  available 


for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docket  Branch  (room  230),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street  NW., 
Washington,  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  porte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew }.  Rhodes, 

Chief.  Allocations  Branch:  Policy  and  Rules 
Division;  Mass  Media  Bureau. 

[FR  Doc.  91-17398  Filed  7-22-91;  8:45  am] 

BILLING  CODE  8712M>1-M 


47  CFR  Part  73 

[MM  Docket  No.  90-163;  RM-7170] 

Radio  Broadcasting  Services;  Bay  St. 
Louis  and  Poplarvllle,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  request  for 

supplemental  information. 

SUMMARY:  The  Commission  requests 
supplemental  information  from  Dowdy 
and  Dowdy  Partnership  ("petitioner"), 
licensee  of  Station  WZKX(FM),  Channel 
300C,  Poplarville,  Mississippi,  on  its 
proposal  to  reallot  Channel  300C  from 
Poplarville  to  Bay  St.  Louis,  Mississippi, 
and  modify  the  license  of  Station 
WZKX(FM)  accordingly.  See  55  FR 
12391.  Petitioner  is  requested  to  provide 
information  to  show  that  Bay  St.  Louis  is 
deserving  of  a  first  local  service  or 
whether  it  should  be  credited  with  all  of 
the  aural  services  licensed  to  the  Biloxi- 


Gulfport,  Mississippi,  Urban 
No  additional  counterpropos 
submitted  since  an  opportun 
filing  of  counterproposals  ha 
been  provided. 
DATES:  Comments  must  be  fi 
before  September  9, 1991  an( 
comments  on  or  before  Sept( 
1991. 

FOR  FURTHER  INFORMATION  C 
Arthur  D.  Scrutchins,  Mass  I 
Bureau,  (202)  632-6302. 
ADDRESSES:  Federal  Commu 
Commission,  Washington,  D 
addition  to  filing  comments  \ 
FCC,  interested  parties  shou 
petitioner,  or  its  counsel  or  c 
follows:  Lawrence  J.  Bernard 
&  Mendelsohn,  P.C,  1100  17t 
NW.,  Washington,  DC  20036 
for  the  petitioner). 

SUPPLEMENTARY  INFORMATIC 

synopsis  of  the  Commission' 
for  Supplemental  Informatio: 
Docket  No.  90-163,  adopted  ] 
and  released  July  17, 1991.  Tl 
of  this  Commission  decision 
for  inspection  and  copying  d 
normal  business  hours  in  the 
Dockets  Branch  (room  230),  ] 
Street  NW.,  Washington,  DC 
complete  text  of  this  decisioi 
be  purchased  from  the  Comn 
copy  contractors,  Downtowr 
Center.  (202)  452-1422, 1714  ; 
NW.,  Washington,  DC  20036, 

Provisions  of  the  Regulatoi 
Flexibility  Act  of  1980  do  nol 
this  proceeding. 

Members  of  the  public  sho 
that  from  the  time  a  Notice  o 
Rule  Making  is  issued  until  t! 
no  longer  subject  to  Commis; 
consideration  or  court  reviev 
parte  contacts  are  prohibited 
Commission  proceedings,  sui 
one,  which  involve  channel  i 
See  47  CFR  1.1204(b)  for  rule 
permissible  ex  parte  contacti 

For  information  regarding 
procedures  for  comments,  se 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Pa 

Radio  broadcasting. 

Federal  Communications  Comm 
Andrew  |.  Rhodes. 

Chief.  Allocations  Branch,  Polic\ 
Division,  Mass  Media  Bureau. 
[FR  Doc.  91-17399  Filed  7-22-91; 
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nent  of  FM  Channel 
linnesota,  as  that 
^  broadcast  service. 
Channel  278A  at 
36  and  94-12-06. 
ice  will  be  requested 

nust  be  filed  on  or 
,,1991.  and  reply 
ore  September  24, 

1  Communications 
ington.  DC  20554.  In 
mments  with  the 
ties  should  serve  the 
msel  or  consultant, 
Persons,  Greater 
sting  Corporation, 
inerd,  Minnesota 

MATION  CONTACT: 

,  Mass  Media  Bureau 

■ORMATION:  This  is  a 
nmission's  Notice  of 
ing.  MM  Docket  No. 
/  5. 1991.  and 
)1.  The  full  text  of 
cision  is  available 


for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docket  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Downtown  Copy 
Center,  1714  21st  Street  NW., 
Washington,  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  porte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Andrew }.  Rhodes. 

Chief,  Allocations  Branch:  Policy  and  Rules 
Division;  Mass  Media  Bureau. 

[PR  Doc.  91-17398  Filed  7-22-91;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  90-163;  RM-7170] 

Radio  Broadcasting  Services;  Bay  St. 
Louis  and  Poplarville,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  request  for 

supplemental  information. 

SUMMARY:  The  Commission  requests 
supplemental  information  from  Dowdy 
and  Dowdy  Partnership  ("petitioner"), 
licensee  of  Station  WZKX(FM),  Channel 
300C,  Poplarville,  Mississippi,  on  its 
proposal  to  reallot  Channel  300C  from 
Poplarville  to  Bay  St.  Louis,  Mississippi, 
and  modify  the  license  of  Station 
WZKX(FM)  accordingly.  See  55  FR 
12391.  Petitioner  is  requested  to  provide 
information  to  show  that  Bay  St.  Louis  is 
deserving  of  a  first  local  service  or 
whether  it  should  be  credited  with  all  of 
the  aural  services  licensed  to  the  Biloxi- 


Gulfport,  Mississippi,  Urbanized  Area. 
No  additional  counterproposals  may  be 
submitted  since  an  opportunity  for  the 
filing  of  counterproposals  has  already 
been  provided. 

DATES:  Comments  must  be  filed  on  or 
before  September  9, 1991  and  reply 
comments  on  or  before  September  24, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau,  (202)  632-6302. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant  as 
follows:  Lawrence  j.  Bernard,  Jr.,  Ward 
&  Mendelsohn,  P.C,  1100  17th  Street 
NW.,  Washington,  DC  20036  (Counsel 
for  the  petitioner). 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Request 
for  Supplemental  Information,  MM 
Docket  No.  90-163,  adopted  July  5, 1991, 
and  released  July  17, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  (202)  452-1422, 1714  21st  Street 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Andrew  |.  Rhodes. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Due.  91-17399  Filed  7-22-91;  8:45  am] 
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DEPARTMENT  OF  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB 

Endangered  and  Threatened  Wildlife 
and  Plants;  Public  Hearing  and 
Extension  of  Public  Comment  Period 
on  Proposed  Threatened  Status  for  a 
Plant,  Sidalcea  nelsoniana  (Nelson's 
checker-mallow) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  notice  of  public 
hearing  and  extension  of  public 
comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
gives  notice  that  a  public  hearing  will  be 
held  on  the  proposed  threatened  status 
for  a  plant,  Sidalcea  nelsoniana.  The 
hearing  will  allow  all  interested  parties 
to  submit  oral  or  written  comments  on 
the  proposals.  In  addition,  the  Service 
extends  the  public  comment  period  from 
August  6, 1991  to  August  19. 1991. 
DATES:  The  public  hearing  will  be  held 
from  7  p.m.  to  9  p.m.  on  Thursday. 
August  8. 1991,  in  McMinnville.  Oregon. 
Comments  from  all  interested  parties 
must  be  received  by  August  19. 1991. 
any  comments  received  after  the  closing 
date  may  not  be  considered  in  the  final 
decision  on  this  proposal. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  McMinnville  Community 
Center,  room  203,  600  N.  Evans. 
McMinnville,  Oregon.  Written 
comments  and  materials. should  be  sent 
directly  to  Mr.  Russell  Peterson,  Filed 
Supervisor,  Portland  Field  Station.  U.S. 
Fish  and  Wildlife  Service.  2600  SE.  98th 
Avenue.  Portland,  Oregon  97266. 
Comments  and  materials  received  will 
be  available  for  public  inspection  during 
normal  business  hours,  by  appointment, 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Robert  L.  Parenti,  Botanist,  Boise 
Field  Station,  U.S.  Fish  and  Wildlife 
Service,  4696  Overland  Road,  room  576. 
Boise,  Idaho  83705  (208/334-1816). 
SUPPLEMENTARY  INFORMATION: 

Background 

Sidalcea  nelsoniana,  (Nelson's 
checker-mallow)  in  the  mallow  family 


(Malvacease).  is  a  perennial  herb  with 
pinkish-lavender  to  pinkish-purple 
flowers  borne  in  clusters  at  the  end  of  1 
to  ZVz  feet  tall  stems.  The  species  is 
threatened  primarily  by  development, 
habitat  conversion  to  agricultural  lands, 
logging,  recreational  activities,  and 
construction  of  water  impoundments.  A 
proposed  rule  to  list  Sidalcea 
nelsoniana  as  a  threatened  species  was 
published  in  the  Federal  Register  on 
June  7, 1991  (56  FR  26373). 

Section  4(b)(5)(E)  of  the  Act,  as 
amended  (16  U.S.C.  1533(b)(5)(E)), 
requires  that  a  public  hearing  be  held  if 
it  is  requested  within  45  days  of  the 
publication  of  a  proposed  rule.  On  June  - 
25, 1991,  the  Service  received  a  written 
request  for  public  hearing  from  Jack 
Nicholls  of  McMinnville,  Oregon.  As  a 
result,  the  Service  scheduled  a  public 
hearing  for  August  8. 1991,  from  7  p.m.  to 
9  p.m.  in  the  McMinnville  Community 
Center,  room  203,  600  N.  Evans. 
McMinnville.  Oregon. 

Parties  wishing  to  make  statements 
for  the  record  should  bring  a  copy  of 
their  statements  to  the  hearing.  Oral 
statements  may  be  limited  in  length,  if 
the  number  of  parties  present  at  the 
hearing  necessitates  such  a  limitation, 
there  are.  however,  no  limits  to  the 
length  of  written  comments  or  materials 
presented  at  the  hearing  or  mailed  to  the 
Service.  Written  comments  will  be  given 
the  same  weight  as  oral  comments.  The 
comment  period  closes  on  August  19. 
1991.  Written  comments  should  be 
submitted  to  the  Service  at  the  address 
in  the  ADDRESSES  section. 
Author 

The  primary  author  of  this  notice  is 
Ms.  Teresa  A.  Nichols.  Portland  Filed 
Station  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1361-1407, 
16  U.S.C.  1531-1544: 16  U.S.C.  4201-4245:  Pub. 
L.  99-625, 100  Slat.  3500;  unless  otherwise 
rioted.) 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  July  16, 1991. 

William  E.  Martin. 

Acting  Regional  Director,  Region  1,  U.S.  Fish 
and  Wildlife  Service 

(FR  Doc.  91-17416  Filed  7-22-91;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  ttiat  are  applicable  to  the 
|3tlotic.  ^4otices  o(  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  arxj  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Fuzzy  Bighorn  (FY  93)  Timber  Sale, 
Clearwater  National  Forest,  Clearwater 
County,  ID;  Intent  To  Prepare 
Environmental  Impact  Statement 

agency:  Forest  Service.  USDA. 

action:  Notice;  intent  to  prepare 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  document  the 
analysis  and  disclose  the  environmental 
impact  of  proposed  actions  to  harvest 
timber,  build  roads,  and  regenerate  new 
stands  of  trees  in  Fuzzy  Creek.  Mill 
Creek.  Bighorn  Creek,  small  draingages 
feeding  into  Weitas  Creek,  and  small 
drainages  feeding  into  the  North  Fork  of 
the  Clearwater  River  between  the 
confluence  with  Orogrande  Creek  and 
with  Weitas  Creek.  The  analysis  area 
consists  of  approximately  6,600  acres 
and  is  located  approximately  36  air 
miles  northeast  of  Kamiah,  Idaho  (75  air 
miles  east  of  Lewislon,  Idaho).  Portions 
of  the  proposed  actions  are  located 
within  the  northwest  corner  of  the 
235,510  acre  Bighom-Weitas  Roadless 
Area  (*01-306). 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  should  be 
received  on  or  before  September  6. 1991. 
Public  meetings  are  scheduled  for  7  p.m. 
August  5. 1991  at  the  Kamiah  Grange 
Hall,  Route  12,  Kamiah,  Idaho  and  at  7 
p.m.  August  6, 1991  at  the  Community 
Center,  1424  Main  St.,  Lewiston,  Idaho. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Dallas  Emch.  District  Ranger, 
Pierce  District,  Kamiah  Ranger  Station, 
P.O.  Box  308,  Kamiah.  Idaho  83536. 

FOR  FURTHER  INFORMATION:  Specific 
questions  about  the  proposed  action, 
analysis  and  EIS  should  be  directed  to 
David  Seesholtz.  District  NEPA 


Coordinator,  Pierce  District,  Phone  (208) 
935-2513. 

SUPPLEMENTARY  INFORMATION:  The 

Fuzzy  Bighorn  Timber  Sale  will  be 
administered  by  the  Pierce  Ranger 
District  of  the  Clearwater  National 
Forest,  Clearwater  County,  Idaho. 
Because  of  the  potential  for  significant 
impacts  resulting  from  the  proposed 
action  (as  defined  by  40  CFR  1508.27),  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared.  The  Forest  Service  will 
be  the  lead  agency  in  preparation  of  the 
EIS.  The  EIS  will  tier  to  the  Clearwater 
Forest  Plan  (September  1987).  which 
provides  the  overall  gudiance  (Goals. 
Standards  and  Guidelines,  and 
Management  Area  direction)  in 
achieving  the  desired  future  condition 
for  the  area.  The  principle  desired  future 
condition  for  the  area  is  to  provide 
sustained  big  game  forage  interspersed 
with  thermal/hiding  cover  while 
providing  for  sustained  timber 
production  on  suitable  timber  lands.  The 
Fuzzy  Bighorn  Timber  Sale  is  proposed 
as  a  means  of  achieving  the  desired 
future  condition  for  the  area.  The  sale  is 
located  within  five  management  areas. 
The  purpose  and  goals  for  the  proposed 
actions  are  specifically  defined  by  these 
mangement  areas  and  include: 

Management  Area  El — Provide  an 
optimum,  sustained  production  of  wood 
products  through  harvests  that  fully 
realize  site  potential  and  result  in 
healthy,  vigorous  stands.  Timber 
production  is  to  be  cost  effective  and 
provide  adequate  protection  of  soil  and 
water  quality.  Elk  is  to  be  managed 
based  on  physiological  and  ecological 
needs,  primarily  through  limited  road 
closures. 

Management  Area  C3 — Provide 
winter  range  and  thermal  cover  for  elk 
on  steep  breaklands  with  south 
exposures  supporting  suitable  browse 
stands. 

Management  Area  C4 — Provide 
sufficient  forage  and  thermal  cover  for 
existing  and  projected  big  game 
populations  which  achieving  timber 
production  outputs. 

Management  Area  CSS— Maintain 
high  quality  wildlife  and  fishery 
objectives  while  producing  timber  from 
the  productive  Forest  land.  Manage  for 
elk  summer  range  and  high  fishery 
stream  values.  These  objectives  can  be 
met  by  modifying  timber  practices  and 
with  restrictive  road  closures. 


Management  Area  M2 — Provide  for 
the  protection  and  enhancement  of 
riparian  dependent  resources. 
Management  activities  can  include 
timber  harvest,  grazing  and  recreation 
as  long  as  these  practices  enhance  and 
protect  the  riparian  values. 

The  western  boundary  of  the  Fuzzy 
Bighorn  Timber  Sale  starts  at  the 
confluence  of  the  North  Fork  of  the 
Clearwater  River  and  Orogrande  Creek 
and  runs  southerly  along  Forest  Road 
250  adjacent  to  Orogrande  Creek  to 
approximately  the  intersection  with 
Forest  Road  660.  The  southern  boundary 
then  runs  easterly  following  ridselines 
toward  Cabin  Point  and  then  follows 
drainage  features  to  the  confluence  of 
Bighorn  Creek  and  Weitas  Creek.  The 
western  boundary  runs  north  adjacent 
to  Weitas  Creek  to  its  confluence  with 
the  North  Fork  of  the  Clearwater  River. 
The  northern  boundary  then  heads  west 
adjacent  to  the  North  Fork  of  the 
Clearwater  River  to  its  confluence  with 
Orogrande  Creek.  Approximately  5.400 
acres  of  the  6.600  acres  within  the 
timber  sale  area  are  within  the 
boundary  of  the  Bighorn-Weitas 
Roadless  Area.  The  geographic  scope  of 
analysis  will  depend  upon  the  resource, 
and  may  require  analysis  beyond  the 
timber  sale  boundary.  For  example,  elk 
habitat  effects  will  be  analyzed  basd  on 
the  Elk  Habitat  Unit  for  the  area, 
watershed  effects  downstream  of  the 
project  boundary  will  be  modelled,  and 
the  effects  on  roadless  character  will 
include  the  entire  Bighorn-Weitas 
Roadless  Area  (235,510  acres). 

The  Pierce  District  is  currently 
preparing  an  Environmental  Assessment 
on  the  proposed  Orogrande  Timber  Sale 
that  will  involve  harvesting 
approximately  1,000  acres  of  timber 
within  the  39,000  acre  analysis  areas. 
This  area  is  located  immediately  south 
of  the  Fuzzy  Bighorn  Analysis  Area. 

Preliminary  issues  identified  as  a 
result  of  internal  scoping  of  the  Fuzzy 
Bighorn  Timber  Sale  include: 

•  The  efficiency  and  cost- 
effectiveness  of  the  timber  sale. 

•  The  productivity  of  timber  growth 
on  timber  management  lands. 

•  The  need  for  alternative  yarding 
procedures  to  effectively  harvest  steep 
slopes. 

•  The  effect  of  any  management 
activities  on  the  roadless  character  of 
the  Bighom-Weitas  Roadless  Area. 


•  Management  of  old  grc 
for  viable  populations  of  de 
species. 

•  Protection  and  enhanci 
security  cover  on  summer  r 

•  Potential  effect  on  thre 
endangered  species,  partict 
gray  wolf. 

•  The  protection  of  wate 
as  they  relate  to  riparian  zc 
productivity. 

•  The  protection  and  enl: 
visual  quality. 

The  Forest  Service  is  see 
information  and  comments 
State  and  local  agencies  as 
individuals  and  organizatio 
be  interested  in,  or  affected 
proposed  action.  The  Fores 
invites  written  comments  a 
suggestions  on  the  issues  fo 
proposal  and  the  area  beinj 
For  most  effective  use,  com 
besubmitted  to  the  Forest  J 
within  45  days  from  the  dat 
publication  of  this  Notice  ir 
Register.  Information  receiv 
used  in  the  preparation  of  tl 
This  preparation  includes  tl 
steps: 

1.  Identification  of  potent 

2.  Identification  of  issues 
analyzed  in  depth. 

3.  Elimination  of  issues  of 
importance,  or  those  covere 
previous  relevant  environm 
analysis. 

4.  Identification  of  reason 
alternatives  to  the  proposed 

5.  Identification  of  the  pal 
environmental  effects  of  the 
alternatives. 

The  analysis  will  conside 
alternatives  developed  from 
issues.  One  of  these  will  be 
Action"  alternative,  in  whic 
and  regeneration  are  defem 
alternatives  will  consider  vj 
and  locations  of  harvest  anc 
regeneration  in  response  to 
non-timber  objectives. 

The  analysis  will  evaluate 
environmental  effects  of  eac 
alternative.  This  analysis  w; 
consistent  with  the  standarc 
management  direction  outlii 
Forest  Plan.  The  direct,  indii 
cumulative  effects  of  each  a 
will  be  analyzed  and  docum 
addition,  the  site  specific  mi 
measures  for  each  altemativ 
identified  and  the  effectiven 
mitigation  measures  will  be 

Agencies  and  other  intere; 
are  invited  to  visit  with  Fore 
officials  at  any  time  during  t 
Two  specific  time  periods  at 
for  the  receipt  of  formal  com 
the  analysis.  The  two  commi 
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Management  Area  M2 — Provide  for 
the  protection  and  enhancement  of 
riparian  dependent  resources. 
Management  activities  can  include 
timber  harvest,  grazing  and  recreation 
as  long  as  these  practices  enhance  and 
protect  the  riparian  values. 

The  western  boundary  of  the  Fuzzy 
Bighorn  Timber  Sale  starts  at  the 
confluence  of  the  North  Fork  of  the 
Clearwater  River  and  Orogrande  Creek 
and  runs  southerly  along  Forest  Road 
250  adjacent  to  Orogrande  Creek  to 
approximately  the  intersection  with 
Forest  Road  660.  The  southern  boundary 
then  runs  easterly  following  ridselines 
toward  Cabin  Point  and  then  follows 
drainage  features  to  the  confluence  of 
Bighorn  Creek  and  Weitas  Creek.  The 
western  boundary  runs  north  adjacent 
to  Weitas  Creek  to  its  confluence  with 
the  North  Fork  of  the  Clearwater  River. 
The  northern  boundary  then  heads  west 
adjacent  to  the  North  Fork  of  the 
Clearwater  River  to  its  confluence  with 
Orogrande  Creek.  Approximately  5,400 
acres  of  the  6,600  acres  within  the 
timber  sale  area  are  within  the 
boundary  of  the  Bighorn-Weitas 
Roadless  Area.  The  geographic  scope  of 
analysis  will  depend  upon  the  resource, 
and  may  require  analysis  beyond  the 
timber  sale  boundary.  For  example,  elk 
habitat  effects  will  be  analyzed  basd  on 
the  Elk  Habitat  Unit  for  the  area, 
watershed  effects  downstream  of  the 
project  boundary  will  be  modelled,  and 
the  effects  on  roadless  character  will 
include  the  entire  Bighorn-Weitas 
Roadless  Area  (235,510  acres). 

The  Pierce  District  is  currently 
preparing  an  Environmental  Assessment 
on  the  proposed  Orogrande  Timber  Sale 
that  will  involve  harvesting 
approximately  1,000  acres  of  timber 
within  the  39,000  acre  analysis  areas. 
This  area  is  located  immediately  south 
of  the  Fuzzy  Bighorn  Analysis  Area. 

Preliminary  issues  identified  as  a 
result  of  internal  scoping  of  the  Fuzzy 
Bighorn  Timber  Sale  include: 

•  The  efficiency  and  cost- 
effectiveness  of  the  timber  sale. 

•  The  productivity  of  timber  growth 
on  timber  management  lands. 

•  The  need  for  alternative  yarding 
procedures  to  effectively  harvest  steep 
slopes. 

•  The  effect  of  any  management 
activities  on  the  roadless  character  of 
the  Bighorn-Weitas  Roadless  Area. 


•  Management  of  old  growth  stands 
for  viable  populations  of  dependent 
species. 

•  Protection  and  enhancement  of  elk 
security  cover  on  summer  range. 

•  Potential  effect  on  threatened  or 
endangered  species,  particularly  the 
gray  wolf. 

•  The  protection  of  watershed  values 
as  they  relate  to  riparian  zones  and  fish 
productivity. 

•  The  protection  and  enhancement  of 
visual  quality. 

The  Forest  Service  is  seeking 
information  and  comments  from  Federal, 
State  and  local  agencies  as  well  as 
individuals  and  organizations  who  may 
be  interested  in,  or  affected  by,  the 
proposed  action.  The  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  for  the 
proposal  and  the  area  being  analyzed. 
For  most  effective  use,  comments  should 
besubmitted  to  the  Forest  Service 
within  45  days  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register.  Information  received  will  be 
used  in  the  preparation  of  the  Draft  EIS. 
This  preparation  includes  the  following 
steps: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  issues  of  minor 
importance,  or  those  covered  by 
previous  relevant  environmental 
analysis. 

4.  Identification  of  reasonable 
alternatives  to  the  proposed  action. 

5.  Identification  of  the  potential 
environmental  effects  of  the 
alternatives. 

The  analysis  will  consider  a  range  of 
alternatives  developed  from  the  key 
issues.  One  of  these  will  be  the  "No 
Action"  alternative,  in  which  all  harvest 
and  regeneration  are  deferred.  Other 
alternatives  will  consider  various  levels 
and  locations  of  harvest  and 
regeneration  in  response  to  issues  and 
non-timber  objectives. 

The  analysis  will  evaluate  the 
environmental  effects  of  each 
alternative.  This  analysis  will  be 
consistent  with  the  standards  and 
management  direction  outlined  in  the 
Forest  Plan.  The  direct,  indirect,  and 
cumulative  effects  of  each  alternative 
will  be  analyzed  and  documented.  In 
addition,  the  site  specific  mitigation 
measures  for  each  alternative  will  be 
identified  and  the  effectiveness  of  those 
mitigation  measures  will  be  disclosed. 

Agencies  and  other  interested  publics 
are  invited  to  visit  with  Forest  Service 
officials  at  any  time  during  the  process. 
Two  specific  time  periods  are  identified 
for  the  receipt  of  formal  comments  on 
the  analysis.  The  two  comment  periods 


are:  (1)  During  the  scoping  process  (the 
next  45  days)  and,  (2)  during  the  formal 
review  period  of  theDrafi  EIS. 

The  Draft  EIS  is  estimated  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  be  available  for 
public  review  in  early  January  1992.  At 
that  time  the  EPA  will  publish  a  notice 
of  availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register.  To 
be  the  most  help,  comments  on  the  draft 
EIS  should  be  as  specific  as  possible 
and  may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing  these 
points). 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  federal  court 
decisions  related  to  public  participation 
in  the  environmental  review  process. 
First,  reviewers  of  the  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  533 
(1978).  Second,  environmental 
objections  that  could  have  been  raised 
at  the  draft  stage  may  be  waived  if  not 
raised  until  after  completion  of  the  final 
environmental  impact  statement.  City  of 
Angoon  v.  Hodel,  (9th  Circuit,  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis,  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

The  Final  EIS  is  expected  to  be 
released  March  30, 1992.  The  Forest 
Supervisor  for  the  Clearwater  National 
Forest  who  is  the  responsible  official  for 
the  EIS  will  make  a  decision  regarding 
this  proposal  considering  the  comments, 
responses,  and  environmental 
consequences  discussed  in  the  Final 
Environmental  Impact  Statement,  and 
applicable  laws,  regulations,  and 
policies.  The  reasons  for  the  decision 
will  be  documented  in  a  Record  of 
Decision. 


Dated:  July  11, 1991. 

Win  Green, 

Forest  Supervisor,  Clearwater  National 
Forest. 

[PR  Doc.  91-17426  Filed  7-22-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Application  for 
Permit  Elizabeth  Mathews  (P323A) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361 
1407),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544),  and  the  regulations 
governing  endangered  fish  and  wildlife 
permit  (50  CFR  parts  217-222). 

1.  Applicant:  Elizabeth  A.  Mathews, 
University  of  Alaska  Southeast, 
Department  of  Education,  Liberal  Arts 
and  Science,'lJ120  Glacier  Hwy.. 
Juneau,  AK  99601. 

2.  Type  of  Permit:  Scientific  research 
under  MMPA  and  scientific  purposes 
under  ESA. 

3.  Name  and  Number  of  Marine 
Mammals:  700  humpback  whales 
(Megaptera  novaeangliae). 

4.  Type  of  Take:  The  applicant  proposes 
to  take  by  harassment  up  to  300 
humpback  whales  in  Hawaii  and  400 
in  Alaska.  Animals  will  be  taken 
during  the  photo-identification  studies 
and  collection  of  sloughed  skin  after 
whales  dive.  Phase  I  will  determine 
genetic  relationships  using  sloughed 
skin.  Phase  II  will  evaluate  the 
reproductive  success  of  certain  male 
humpback  whales  using  a 
combination  of  photo-ID  and  analysis 
of  the  genetic  relationship  of  carefully 
chosen  individuals. 

5.  Location  and  Date  of  Activity: 
Activities  will  occur  in  Hawaii  from 
November  to  May  and  in  Alaska  from 
April  to  October  1992. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
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Department  of  Commerce,  1335  East- 
West  Hwy..  room  7324,  Silver  Spring. 
Maryland  20910  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

By  appointment:  Permit  Division.  Office 
of  ftotected  Resources,  National 
Marine  Fisheries  Service.  1335  East- 
West  Hwy.,  suite  7324,  Silver  Spring, 
Marj'land  20910  (301/427-2289); 
Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  Fed.  Bldg.. 
709  W.  9th  Street,  Juneau,  Alaska 
99802  (907/566-7221); 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferrv  Street,  Terminal  Island. 
California  90731-7415  (213/51'V-619fi); 
Coordinator  Pacific  Aj^a  Office, 
Southwest  Region,  National  Marine 
Fisheries  Service,  2570  Dole  Street, 
Honolulu,  Hawaii  96822-2396  (808/ 
944-8831). 

Dated:  July  15, 1991. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 

National  Marine  Fisheries  Service. 

[FR  Doc.  91-17411  Filed  7-22-91:  8:43  am) 

BILUNG  CODE  3S10-2a-M 


COMMISSION  ON  AGRICULTURAL 
WORKERS 

Workshops  and  Hearing 

AGENCY:  Commission  on  Agricultural 

Workers. 

action;  .Announcement  of  Workshops 

and  Hearing. 

SUMMARY:  The  Commission  on 
Agricultural  Workers  will  hold  two 
workshops  and  a  public  heari;ig  in 
Rochester,  New  York  on  August  20-21. 
1991.  The  first  workshop  will  be  on  farm 
labor  contracting  and  will  be  followed 
by  a  public  hearing  on  agricultural  labor 
issues  in  the  state  of  New  York.  The 
second  workshop  will  be  on  possible 
regionally  based  foreign  worker 
programs. 

The  Commission,  established  by  the 
Immigration  Reform  and  Control  Act 
( IRCA)  of  1986  under  section  304  is 


charged  with  evaluating  the  Special 
Agricultural  Worker  (SAW)  provisions 
of  IRCA  and  with  reviewing  several 
specific  aspects  relating  to  the  demand 
for  and  supply  of  agricultural  labor. 

The  workshops  and  hearing  will  be 
open  to  the  public. 
DATES:  August  20,  Workshop  (Farm 
Labor  Contracting) — 8:30  a.m.-ll:30 
a.m..  Hearing — 1  p.m.-6:30  p.m.  August 
21.  Workshop  (Regional  Options  for 
Foreign  Worker  Programs) — 8:30  a.m.- 
11:30  a.m. 

ADDRESSES:  August  20-21— Exchange- 
Fairfax  Room,  Holiday  Inn-Genesee 
Plaza,  120  Main  Street  East,  Rochester. 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Endres,  telephone  (202)  673-5348. 

Dated:  July  17. 1991. 
Aaron  Bodin, 
Executive  Director. 
[FR  Dor..  91-17448  Filed  7-22-91:  8:45  am) 

BILUNG  COOE  M20-«2-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Exeniption  of  Quota  and  Visa 
Requirements  for  Certain  Textile 
Products  from  tfte  United  Mexican 
States 

July  17, 1991. 

AGENCY:  Committee  for  the 

Implehientation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  exempting 

certain  products  from  quota  and  visa 

requirements. 

EFFECTIVE  DATE:  August  1, 19G1. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lori  E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 

(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

A  notice  was  published  in  the  Federal 
Register  on  May  31. 1990  (55  FR  22058) 
requesting  comment  on  the  proposed 
elimination  of  quota  and  visa 
requirements  for  textile  products  which 
are  sent  from  the  United  States  to 
Mexico  for  laundering. 

Effective  August  1, 1991,  textile 
products  which  are  used  or  visibly  worn 
and  are  sent  from  the  United  States  to 
Mexico  for  laundering  and  then  returned 
to  the  United  States  will  be  exempt  from 


quota  and  visa  requirements.  This  action 
only  exempts  those  textile  articles 
classified  under  9802.00.50  of  the 
Harmonized  Tariff  Schedule.  However, 
new  textile  articles  which  are  subjected 
to  laundering  and  all  textile  articles, 
either  which  are  subjected  to  dry 
cleaning,  bleaching,  stone-washing,  acid 
washing,  or  permapressing  shall  remain 
subject  to  existing  quotas  and  visa 
requirements. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hormoni/pfl  TarifT 
Schedule  of  the  United  States  (sne 
Federal  Register  notict  55  FR  5il."58. 
published  on  Decembei.lO,  199ti). 
Auggie  D.  Tantilk). 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  implementation  of  Textile 
Agreements 

July  17, 1991. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  UC 
20229. 

Dtar  Commissioner:  This  directive  amends, 
but  dof  s  not  cancel,  the  directive  issued  to 
you  on  August  22. 1988,  as  amended,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
establishes  export  visa  and  certification 
requirements  for  certain  cotton,  wool,  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  manufactured  In  Mexico. 

Effective  on  August  1, 1991.  textile  products 
which  are  used  or  visibly  worn  and  are  sent 
from  the  United  States  to  Mexico  for 
laundering  antl  then  returned  to  the  United 
States  will  t)e  exempt  from  quota  and  visa 
requirements.  This  acUon  only  exempts  those 
articles  classified  under  9802.00.50  of  the 
Harmonized  Tariff  Schedule.  Shipments  of 
the  above-mentioned  texUle  article.^  which 
are  imported  to  the  United  States  prior  to 
August  1, 1991  after  being  laundered  in 
Mexico  shall  remains  subject  to  existing 
quota  and  vita  requirments. 

New  textile  articles  which  are  subjected  to 
laundering  and  all  textile  articles,  which  are 
subjected  to  dry  cleaning,  bleaching,  stone- 
washing,  acid-washing  or  permapressing 
shall  remain  subject  to  existing  quota  and 
visa  requirments. 

The  Committee  for  the  Implementation  ot 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
use.  553(a)(l]. 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  91-17418  Filed  7-22-91;  8-  J5  am] 

BILUNB  CODE  3$1«-IM-r 


Request  for  Public  Commei 
Bilateral  Textile  Consuttatii 
Philippines 

July  17,  1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  A 

(CITA). 

action:  Issuing  a  directive  ti 
Commissioner  of  Customs  e! 
limit. 

EFFECTIVE  DATE:  July  24,  199 
FOR  FURTHER  INFORMATION  ( 

Kim-Bang  Nguyen,  Intematic 
Specialist,  Office  of  Textiles 
Apparel,  U.S,  Department  of 
(202)  377-4212.  For  informati 
quota  status  of  this  limit,  ref 
Quota  Status  Reports  posted 
bulletin  boards  of  each  Cust 
call  (202)  535-6735.  For  infor 
embargoes  and  quota  re-ope 
(202)  377-3715.        ' 

SUPPLEMENTARY  INFORMATIC 

Authority:  Executive  Order  11 
3, 1972.  as  amended:  section  204 
Agricultural  Act  of  1956.  as  ame 
U.S.C  1854). 

On  June  28. 1991.  under  thi 
the  Bilateral  Cotton.  Wool  ai 
Made  Fiber  Textiles  and  Tej 
Products  and  Silk  Blend  and 
Vegetable  Fiber  Apparel  Agi 
March  4. 1987.  as  amended.  1 
Governments  of  the  United  J 
the  Philippines,  the  United  S 
Government  requested  consi 
with  the  Government  of  the  1 
with  respect  to  women's  and 
in  Category  835. 

The  purpose  of  this  notice 
the  public  that,  pending  agre 
mutually  satisfactory  solutio 
concerning  Category  835,  the 
Government  of  the  United  SI 
decided  to  control  imports  d 
prorated  period  which  begar 
1991  and  extends  through  Se 
1991. 

If  no  solution  is  agreed  upi 
consultations  between  the  tv 
governments.  CITA,  pursuan 
agreement,  may  later  establi 
limit  for  the  entry  and  withd 
warehouse  for  consumption 
products  in  Category  835,  pn 
manufactured  in  the  Philippi 
exported  during  the  prorated 
beginning  on  September  26, : 
extending  through  Decembei 
not  less  than  5,659  dozen. 

A  summary  market  statem 
concerning  Category  835  foil 
notice. 

Anyone  wishing  to  comme 
provide  data  or  iiiformation  : 
the  ti  i^atment  of  Category  83 
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quota  and  visa  requirements.  This  action 
only  exempts  those  textile  articles 
classified  under  9802.00.50  of  the 
Harmonized  Tariff  Schedule.  However, 
new  textile  articles  which  are  subjected 
to  laundering  and  all  textile  articles, 
either  which  are  subjected  to  dry 
cleaning,  bleaching,  stone-washing,  acid 
washing,  or  permapressing  shall  remain 
subject  to  exisdng  quotas  and  visa 
requirements. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmoniypri  Tariff 
Schedule  of  the  United  States  Une 
Federal  Register  notice  55  PR  oi^rss. 
published  on  December  .10, 19911). 
Auggie  0.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  17,  1991. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  August  22, 1988,  as  amended,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
establishes  export  visa  and  certification 
requirements  for  certain  cotton,  wool,  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  manufactured  In  Mexico. 

Effective  on  August  1. 19H1,  textile  products 
which  are  used  or  visibly  worn  and  are  sent 
from  the  United  States  to  Mexico  for 
laundering  anil  ihen  returned  to  the  United 
States  will  be  exempt  from  quota  and  visa 
requirements.  This  action  only  exempts  those 
articles  classified  under  9802.00.50  of  the 
Harmonized  Tariff  Schedule.  Shipments  of 
the  above-mentioned  textile  articles  which 
are  imported  to  the  United  States  prior  to 
August  1. 1991  after  being  laundered  in 
Mexico  shall  remains  subject  to  existing 
quota  and  vita  requinnents. 

New  textile  articles  which  are  subjected  to 
laundering  artd  all  textile  articles,  which  are 
subjected  to  dry  cleaning,  bleaching,  stone- 
washing,  acid-washing  or  permapressing 
shall  remain  subject  to  existing  quota  and 
visa  requirments. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
use.  553(a)(l]. 

Sincerely, 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-17418  Filed  7-22-91;  8- 15  am] 

BILUNO  CODE  3t1«-0mf 


Request  for  Public  Conr)ments  on 
Bilateral  Textile  Consultations  With  the 
Philippines 

July  17,  1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  July  24.  1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Kim-Bang  Nguyen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U,S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  Umit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6735.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.        ' 

«UPPLEMENTARY  INF0RIMAT10N: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

On  June  28, 1991.  under  the  terms  of 
the  Bilateral  Cotton.  Wool  and  Man- 
Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Agreement  of 
March  4. 1987,  as  amended,  between  the 
Governments  of  the  United  States  and 
the  Philippines,  the  United  States 
Government  requested  consultations 
with  the  Government  of  the  Philippines 
with  respect  to  women's  and  girls'  coats 
in  Category  835. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  pending  agreement  on  a 
mutually  satisfactory  solution 
concerning  Category  835,  the 
Government  of  the  United  States  has 
decided  to  control  imports  during  the 
prorated  period  which  began  on  June  28, 
1991  and  extends  through  September  25, 
1991. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments,  CITA,  pursuant  to  the 
agreement,  may  later  establish  a  specific 
limit  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Category  835,  produced  or 
manufactured  in  the  Philippines  and 
exported  during  the  prorated  period 
beginning  on  September  26, 1991  and 
extending  through  December  31, 1991,  of 
not  less  than  5.659  dozen. 

A  summary  market  statement 
concerning  Category  835  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  ti  i^atment  of  Category  835,  under  the 


agreement  with  the  Government  of  the 
Philippines,  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Category  835.  is  invited  to 
submit  10  copies  of  such  comments  or 
information  to  Auggie  D.  Tantillo, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  ATTN:  Helen  L 
LeGrande. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  re.sponse  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  835.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  Philippines,  further 
notice  will  be  published  in  the  Federal 
Register.   . 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990). 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement — Philippines 
Category  835 — Women's  and  Girls'  Silk-Blend 
and  Non-Cotton  Vegetable  Fiber  Coats 
June  1991 

Import  Situation  and  Conclusion 

U.S.  imports  of  women's  and  girls'  silk 
blend  and  non-cotton  vegetable  fiber 
coats.  Category  835,  from  the 
Philippines,  reached  17,747  dozen  in  the 
year  ending  March  1991,  more  than  two 
and  a  half  times  the  6,776  dozen 
imported  during  the  same  period  a  year 
earlier.  In  the  first  three  months  of  1991. 
imports  of  Category  835  from  the 
Philippines  reached  15.903  dozen,  almost 


three  and  a  half  times  the  4,614  dozen 
imported  during  the  first  three  months  of 
1990,  and  nearly  two  and  a  half  times 
Philippines'  total  1989  Category  835 
exports  to  the  United  States. 

The  imports  of  women's  and  girls' 
coats  in  Category  835  are  of  silk  blend 
and  non-cotton  vegetable  fiber,  and 
compete  directly  with  domestically 
produced  cotton  and  man-made  fiber 
women's  and  girls'  coats  (Category  335/ 
635).  The  U.S.  market  for  cotton  and 
man-made  fiber  women's  and  girls' 
coats  is  being  disrupted  by  imports.  The 
sharp  and  substantial  increase  in 
Category  835  imports  from  the 
Philippines  is  causing  a  real  risk  of 
disruption  in  the  U.S.  market  for  cutlon 
and  man-made  fiber  women's  and  g.ris" 
coats. 

U.S.  Production,  Import  Penetration  and 
Market  Share 

U.S.  production  of  cotton  and  man- 
made  fiber  women's  and  girls'  coats. 
Category  335/635,  dropped  42  percent 
between  1987  and  1990,  falling  from 
6,724  thousand  dozen  in  1987.  to  3.908 
thousand  dozen  in  1990.  The  ratio  of 
imports  to  domestic  production  in 
Category  335/635  increased  to  193 
percent  in  1990,  up  95  percentage  points   • 
from  the  98  percent  in  1987.  The 
domestic  manufacturers'  share  of  this 
market  fell  from  50  percent  in  1987  to  34 
percent  in  1990,  a  decline  of  16 
percentage  points. 

U.S.  imports  of  silk-blend  and  non- 
cotton  vegetable  fiber  women's  and 
girls'  coats.  Category  835.  surged  in  1991 
reaching  208.504  dozen  in  January-  v 

March  1991,  91  percent  above  the 
January-March  1990  level  and  94  perceiii 
of  the  total  1990  level.  The  surge  in  1991 
caused  the  year-ending  March  1991 
imports  to  increase  by  71  percent  over 
the  year-ending  March  1990  levrl. 

When  imports  of  the  directly 
competitive  Category  835  are  included  in 
the  market  analysis,  the  impart  to 
production  ratio  increases  by  an 
average  of  5  percentage  points  and  the 
U.S.  manufacturers'  share  of  the  market 
decreases  by  one  percentage  point.  If 
Category  835  imports  continue  to 
increase  at  the  January-March  1991  rale, 
the  import  to  production  ratio  can  be 
expected  to  increase  by  an  additional  16 
percentage  points  in  1991.  Also,  the 
domestic  manufacturers'  share  of  the 
U.S.  market  would  decline  by  additional 
percentage  points  in  1991. 
Duly-Paid  Value  and  U.S.  Producers '  Price 

Virtually  all  of  Category  835  imports 
from  the  Philippines  during  the  year 
ending  in  March  1991  entered  under 
HTSUSA  number  6204.39.4060— 
women's  and  girls'  suit-type  jackets  ana 
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blazers  of  non-cotton  vegetable  fibers. 
These  garments  entered  the  U.S.  at 
landed  duty-paid  values  below  U.S. 
producers'  prices  for  directly  competing 
cotton  and  man-made  fiber  garments. 

Committee  for  the  Implementation  of  Textile 
.  Agreements 

July  17, 1991. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1900; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other  Vegetable 
Fiber  Apparel  Textile  Agreement  of  March  4, 
1987,' as  amended,  between  the  Governments 
of  the  United  States  and  the  Philippines;  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972.  as 
amended,  you  are  directed  to  prohibit, 
effective  on  July  24, 1991,  entry  into  the       y 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  textile  products  in  Category  835,  produced 
or  manufactured  in  the  Philippines  and 
exported  during  the  period  beginning  on  June 
28, 1991  and  extending  through  September  25, 
1991.  in  excess  of  6,211  dozen.  ' 

Textile  products  in  Category  835  which 
have  been  exported  to  the  United  States  on 
and  after  January  1, 1991  shall  remain  subject 
to  the  Group  II  limit  established  in  the 
directive  dated  December  12, 1990  for  the 
period  January  1, 1991  through  December  31, 
1991. 

Textile  products  in  Category  835  which 
have  been  exported  to  the  United  States  prior 
to  June  28, 1991  shall  not  be  subject  to  the 
ninety-day  limit  established  in  this  directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(l}. 

Sincerely. 
Auggie  D.  Tantillft, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-17417  Filed  7-22-91;  8:45  am] 

BILLING  CODE  351(K>R-F 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  June  27. 1991. 


Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number:  DoD 
FAR  Supplement — part  215,  Contracting 
by  Negotiation;  part  237,  Service 
Contracting;  part  252.237-XXX, 
Uncompensated  Overtime;  and  part 
252.237-XXX  Identification  of 
Uncompensated  Overtime. 

Type  of  Request:  Expedited 
Submission — Approval  Date  Requested: 
August  2, 1991. 

Average  Burden  Hours/Minutes  Per 
Response:  30  minutes. 

Responses  Per  Respondent:  5. 

Number  of  Respondents:  350. 

Annual  Responses:  1,750. 

Needs  and  Uses:  Section  834  of  the 
Fiscal  Year  1991  Department  of  Defense 
(DoD)  Authorization  Act  (Pub.  L.  101- 
510)  requires  the  Secretary  of  Defense  to 
establish  criteria  to  ensure  that 
proposals  for  contracts  for  professional 
and  technical  services  are  evaluated  on 
a  basis  which  does  not  encourage 
contractors  to  propose  mandatory 
uncompensated  overtime  for 
professional  and  technical  employees. 
Pursuant  to  this  requirement,  DoD  • 
proposes  to  require  offerors  to  identify 
any  hours  in  excess  of  40  hours  per 
week  included  in  their  proposal  or 
subcontractor's  proposal. 

Affected  Public:  Businesses  or  other 
for-profit;  and  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OA/5  Desk  Officer:  Mr.  Peter  N. 
Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  room 
3235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  Virginia  22202-4302. 

Dated:  July  18, 1991. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  91-17440  Filed  7-22-91;  8:45  am) 

eiLLING  CODE  3S10-01-M 


Office  of  the  Secretary 

Manual  for  Courts-Martial;  Proposed 
Amendments 

ACTION:  Notice  of  proposed 
amendments. 

summary:  The  Department  of  Defense  is 
considering  recommending  changes  to 
the  Manual  for  Courts-Martial,  United 
States,  1984,  Executive  Order  No.  12473, 
as  amervded  by  Executive  Order  Nos. 
12484, 12550, 12586, 12708,  and  12767. 
The  proposed  changes  are  part  of  the 
1991  annual  review  required  by  the 
Manual  for  Courts-Martial  and  DoD 
directive  5500.17,  "Review  of  the  Manual 
for  Courts-Martial,"  January  23. 1985. 

The  proposed  changes  reflected  in  this 
notice  would  amend  the  following  rules 
in  part  II  (Rules  for  Courts-Martial): 
R.C.M.  405,  Pretrial  investigation;  R.C.M. 
905,  Motions  generally;  R.C.M.  1003, 
Punishments;  R.C.M.  1004,  Capital  cases; 
R.C.M.  1102.  Post-trial  sessions;  R.C.M. 
1105,  Matters  submitted  by  the  accused; 
R.C.M.  1106,  Recommendation  of  the 
staff  judge  advocate  or  legal  officer.  The 
proposed  changes  would  also  amend  the 
following  rules  in  part  III  (Military  Rules 
of  Evidence):  M.R.E.  305,  Warnings  and 
righs;  M.R.E.  314,  Searches  not  requiring 
probably  cause.  The  proposed  changes 
would  also  amend  the  following 
paragraphs  of  Part  IV  (Punitive  Articles); 
Para.  44e — Article  119  (Manslaughter) — 
Maximum  punishment;  Para.  45e — 
Article  120  (Rape  and  carnal 
knowledge) — Maximum  punishment; 
Para.  51e — Article  125  (Sodomy) — 
Maximum  punishment;  Para.  85e — 
Article  134  (Homicide,  negligent) — 
Maximum  punishment. 

The  proposed  changes  have  not  been 
coordinated  within  the  Department  of 
Defense  under  DoD  Directive  5500.1, 
"Preparation  and  Processing  of 
Legislation,  Executive  Orders. 
Proclamations,  and  Reports  and 
Comments  Thereon,"  May  21, 1964,  and 
do  not  constitute  the  official  position  of 
the  Department  of  Defense,  the  Military 
Departments,  or  any  other  government 
agency. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17,  "Review  of 
the  Manual  for  Courts-Martial,"  January 
23,' 1985.  This  notice  is  intended  only  to 
improve  the  infernal  management  of  the 
federal  government.  It  is  not  intended  to 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  by  a 
party  against  the  United  States,  its 
agencies,  its  officers,  or  any  person. 

ADDRESS:  Copies  of  the  proposed 
changes,  and  the  accompanying 
Discussion  and  Analysis,  may  be 


examined  at  Headquarters, 
States  Air  Force.  Office  of ' 
Advocate  General,  Militarj 
Division  (JAJM).  Bldg.  5683 
Force  Base.  Washington,  D 
A  copy  of  the  proposed  cht 
accompanying  Discussion  < 
may  be  obtained  by  mail  u] 
from  the  foregoing  address, 
Major  John  E.  Petrow. 
DATE:  Comments  on  the  pre 
changes  must  be  received  r 
October  7. 1991,  for  considf 
Joint  Service  Committee  on 
Justice. 

FOR  FURTHER  INFORMATION 
Major  John  E.  Petrow,  (202) 

Dated:  July  18, 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Regis te 
Officer,  Department  ofDefenst 
[^R  Doc.  91-17439  Filed  7-22-S 
BILLINQ  CODE  3810-01-M 


DEPARTMENT  OF  EDUCA 

Advisory  Council  on  Educ 
Statistics;  Meeting 

agency:  Advisory  Council 
Statistics,  Education. 
action:  Notice  of  meeting. 

summary:  This  notice  sets 
schedule  and  proposed  age 
forthcoming  meeting  of  the 
Council  on  Education  Stati! 
notice  also  describes  the  fu 
the  Council.  Notice  of  this  i 
required  under  section  10(a 
Federal  Advisory  Committi 
document  is  intended  to  no 
general  public  of  their  oppc 
attend. 

DATE  AND  TIME:  September 
a.m.-4:30  p.m.  and  Septemb 
a.m.-Noon. 

address:  555  New  Jersey  / 
room  326,  Washington.  DC 
FOR  FURTHER  INFORMATION 
Suellen  Mauchamer,  Execu 
Advisory  Council  on  Educa 
Statistics,  555  New  Jersey  / 
400E.  Washington,  DC  2020 
telephone:  (202)  219-1839. 
SUPPLEMENTARY  INFORMATI 
Advisory  Council  on  Educa 
Statistics  (ACES)  is  establii 
section  406(c)(1)  of  the  Edui 
Amendments  of  1974,  Publi 
The  Council  is  established 
general  policies  for  the  ope; 
National  Center  for  Educafi 
(NCES)  in  the  Office  of  Edu 
Research  and  Improvement 
responsible  for  advising  on 
insure  that  statistics  and  ar 
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Office  of  the  Secretary 

Manual  for  Courts-Martial;  Proposed 
Amendments 

ACTION:  Notice  of  proposed 
amendments. 

summary:  The  Department  of  Defense  is 
considering  recommending  changes  to 
the  Manual  for  Courts-Martial,  United 
States,  1984,  Executive  Order  No.  12473, 
as  amerhded  by  Executive  Order  Nos. 
12484, 12550, 12586, 12708,  and  12767. 
The  proposed  changes  are  part  of  the 
1991  annual  review  required  by  the 
Manual  for  Courts-Martial  and  DoD 
directive  5500.17,  "Review  of  the  Manual 
for  Courts-Martial,"  January  23, 1985. 

The  proposed  changes  reflected  in  this 
notice  would  amend  the  following  rules 
in  part  II  (Rules  for  Courts-Martial): 
R.C.M.  405,  Pretrial  investigation;  R.C.M. 
905,  Motions  generally;  R.C.M.  1003, 
Punishments;  R.C.M.  1004,  Capital  cases; 
R.C.M.  1102,  Post-trial  sessions;  R.C.M. 
1105,  Matters  submitted  by  the  accused; 
R.C.M.  1106,  Recommendation  of  the 
staff  judge  advocate  or  legal  officer.  The 
proposed  changes  would  also  amend  the 
following  rules  in  part  III  (Military  Rules 
of  Evidence):  M.R.E.  305,  Warnings  and 
righs;  M.R.E.  314,  Searches  not  requiring 
probably  cause.  The  proposed  changes 
would  also  amend  the  following 
paragraphs  of  Part  IV  (Punitive  Articles); 
Para.  44e — Article  119  (Manslaughter) — 
Maximum  punishment;  Para.  45e — 
Article  120  (Rape  and  carnal 
knowledge) — Maxim.um  punishment; 
Para.  51e — Article  125  (Sodomy) — 
Maximum  punishment;  Para.  85e — 
Article  134  (Homicide,  negligent) — 
Maximum  punishment. 

The  proposed  changes  have  not  been 
coordinated  within  the  Department  of 
Defense  under  DoD  Directive  5500.1, 
"Preparation  and  Processing  of 
Legislation,  Executive  Orders, 
Proclamations,  and  Reports  and 
Comments  Thereon,"  May  21, 1964,  and 
do  not  constitute  the  official  position  of 
the  Department  of  Defense,  the  Military 
Departments,  or  any  other  government 
agency. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17,  "Review  of 
the  Manual  for  Courts-Martial,"  January 
23,' 1985.  This  notice  is  intended  only  to 
improve  the  infernal  management  of  the 
federal  government.  It  is  not  intended  to 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  by  a 
party  against  the  United  States,  its 
agencies,  its  officers,  or  any  person. 

ADDRESS:  Copies  of  the  proposed 
changes,  and  the  accompanying 
Discussion  and  Analysis,  may  be 
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examined  at  Headquarters,  United 
States  Air  Force,  Office  of  The  Judge 
Advocate  General,  Military  Justice 
Division  (JAJM),  Bldg.  5683,  Boiling  Air 
Force  Base,  Washington.  DC  20332-6128. 
A  copy  of  the  proposed  changes  and 
accompanying  Discussion  and  Analysis 
may  be  obtained  by  mail  upon  request 
from  the  foregoing  address,  ATTN: 
Major  John  E.  Petrow. 
DATE:  Comments  on  the  proposed 
changes  must  be  received  not  later  than 
October  7, 1991,  for  consideration  by  the 
Joint  Service  Committee  on  Military 
Justice. 

FOR  FURTHER  INFORMATION  CONTACT 
Major  John  E.  Petrow,  (202)  767-1539. 

Dated:  July  18. 1991. 
L.M.  Bynum, 

A  Itemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[f'R  Doc.  91-17439  Filed  7-22-91:  8:45  am] 
BILLINO  CODE  3810-01-M 


DEPARTMENT  OF  EDUCATION 

Advisory  Council  on  Education 
Statistics;  Meeting 

agency:  Advisory  Council  on  Education 
Statistics,  Education. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  Intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATE  AND  TIME:  September  5, 1991.  9 
a.m.-4.30  p.m.  and  September  6, 1991,  9 
a.m.-Noon. 

ADDRESS:  555  New  Jersey  Avenue,  NW., 
room  326,  Washington,  DC  20208. 
FOR  FURTHER  INFORMATION  CONTACT 

Suellen  Mauchamer,  Executive  Director. 
Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue,  room 
400E.  Washington,  DC  20208-7575, 
telephone:  (202)  219-1839. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Education 
Statistics  (ACES)  is  established  under 
section  406(c)(1)  of  the  Education 
Amendments  of  1974,  Public  Law  93-380. 
The  Council  is  established  to  review 
general  policies  for  the  operation  of  the 
National  Center  for  Education  Statistics 
(NCES)  in  the  Office  of  Educational 
Research  and  Improvement  and  is 
responsible  for  advising  on  standards  to 
insure  that  statistics  and  analyses 


disseminated  by  NCES  are  of  high 
quality  and  are  not  subject  to  political 
influence.  The  meeting  of  the  Council  is 
open  to  the  public. 

The  proposed  agenda  includes  the 
following: 

•  NCES  Role  in  Policy  Relevant 
Analysis 

•  Updates  on  NCES  Activities  in 
Support  of  the  National  Education 
Goals,  American  Achievement  Tests, 
AMERICA  2000,  Education  Indicators 
Panel 

•  Data  Confidentiality 

•  Forthcoming  Elementary  and 
Secondary  Education  Statistics 

•  Student  Right  to  Know 

•  Work  in  Progress:  Statistical 
Standards 

•  Council  Business 
Records  are  kept  of  all  Council 

proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director,  Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue  NW., 
room  400E.  Washington,  DC  20208-7575. 

Dated:  July  17. 1991. 
Bruno  V.  Manno, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement 
[FR  Doc.  91-17471  Filed  7-22-91;  8:45  am| 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Agency  Information  Collection 
Extensions 

agency:  Department  of  Energy. 
action:  Notice. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  submitted  the  following  six 
public  information  collection  packages 
to  the  Office  of  Management  and  Budget 
(0MB)  for  renewal  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  No. 
96-511.  The  packages  cover 
management  and  procurement 
collections  of  information  principally 
from  Departmental  management  and 
operating  contractors,  and  the  public. 
The  information  is  used  by 
Departmental  management  to  exercise 
management  oversight  as  to  the 
implementation  of  applicable  statutory 
and  contractual  requirements  and 
obligations.  The  listing  for  each  package 
contains  the  following  information:  (1) 
Title  of  the  information  collection 
package;  (2)  current  0MB  control 
number;  (3)  type  of  respondents;  (4) 
estimated  number  of  responses;  (5) 
estimated  total  burden  hours,  including 
recordkeeping  hours,  required  to  provide 
the  information;  (6)  purpose;  and  (7) 
number  of  collections. 


DATES  AND  ADDRESSES:  Comments 
regarding  the  information  collection 
packages  should  be  submitted  to  the 
OMB  Desk  Officer  at  the  following 
address  not  later  than  August  22, 1991. 
Mr.  Ron  Minsk,  DOE  Desk  Officer, 
Office  of  Management  and  Budget 
(OIRA),  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
(202)  395-3084. 

FOR  FURTHER  INFORMATION  OF  RELEVANT 
MATERIALS  CONTACT  Ronald  L. 
Shores,  Information  Management 
Support  Division  (AD-241),  Department 
of  Energy,  Washington,  DC  20585.  (301) 
353-6956. 

Package  title:  Construction  and  Project 

Management 
Current  OMB  no.:  1910-0200 
Type  of  respondents:  DOE  management 

and  operating  contractors 
Estimated  number  of  responsea:  12.818 
Estimated  total  burden  hours:  392,036 

Purpose:  This  information  is  required 
by  the  Departemnt  to  assure  that  Project 
Management  resources  and 
requirements  are  managed  efficiently 
and  effectively,  and  to  exercise 
management  oversight  over  DOE 
management  and  operating  contractors. 
The  package  contains  25  information 
and/or  recordkeeping  requirements. 

Package  title:  Personal  Property 

Current  OMB  no.:  1910-1000 

Type  of  respondents:  DOE  management 

and  operating  contractors. 
Estimated  number  of  responses:  3,777 
Estimated  total  burden  hours:  215,397 

Purpose;  This  information  is  required 
by  the  Department  to  assure  that 
Personal  Property  resources  and 
requiremewnfs  are  managed  efficiently 
and  effectively,  and  to  exercise 
management  oversight  over  DOE 
management  and  operating  contractors. 
The  package  contains  29  information 
and/or  recordkeeping  requirements. 
Package  title:  Power  Marketing 

Administrations 
.  Current  OMB  no.:  1910-1200 
Type  of  respondents:  Public  and  private 

utilities,  and  the  general  public  . 
Estimated  number  of  responses:  13.328 
Estimated  total  burden  hours:  247,888 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that  Power 
Marketing  resources  and  requirements 
are  managed  efficiently  and  effectively, 
amd  exercise  oversight  over  public  and 
private  utilities,  and  the  general  public. 
The  package  contains  23  information 
and/or  recordkeeping  requirments. 
Package  title:  Program  Management 
Current  OMB  no.:  1910-1400 
Type  of  respondents:  DOE  management 

and  operating  contractors 
Estimated  number  of  responses:  35,244 
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Estimated  total  burden  hours:  133,456 

Purpose:  This  information  is  required 
by  the  Department  to  assure  that 
Program  Management  resources  and 
requirements  are  managed  efficiently 
and  effectively,  and  to  exercise 
management  oversight  over  DOE 
management  and  operating  contractors. 
The  package  contains  60  information 
and/or  recordkeeping  requirements. 

Package  title:  Real  Property 

Current  OMB  no.:  1910-1600 

Type  of  respondents:  DOE  management 

and  operating  contractors. 
Estimated  number  of  responses:  865 
Estimated  total  burden  hours:  49,475 

Purpose.- This  information  is  required 
by  the  Department  to  assure  that  Real 
Property  resources  and  requirements  are 
managed  efficiently  and  effectively,  and 
to  exercise  management  oversight  over 
DOE  management  and  operating 
contractors.  The  package  contains  10 
information  and/or  recordkeeping 
requirements. 

Package  title:  Travel 

Current  OMB  no.:  1910-2100 

Type  of  respondents:  DOE  management 

and  operating  contractors. 
Estimated  number  of  responses:  12,997 
Estimated  total  burden  hours:  32,221 

Purpose:  This  information  is  required 
Ly  the  Department  to  assure  that  travel 
resources  and  requirements  are 
managed  efficiently  and  effectively,  and 
to  exercise  management  oversight  over 
DOE  management  and  operating 
contractors.  The  package  contains  11 
information  and/or  recordkeeping 
requirements. 

Issued  in  Washington,  DC,  on  July  16, 1991. 
John  J.  Nettles,  Jr., 

Di. rector  of  A  dministration  and  Human 
Rpsource  Management. 
|FR  Doc.  91-17476  Filed  7-22-91;  8:45  am] 

BILUNG  CODE  6450-01-M 


Determination  of  Noncompetitive 
Financial  Assistance 

agency:  Department  of  Energy  (DOE). 
action:  Notice. 

summary:  doe  announces  that 
pursuant  to  10  CFR  600.7(b)(2)  it  intends 
to  renew  on  a  noncompetitive  basis  a 
grant  to  Jackson  State  University  (JSU) 
as  the  lead  institution  on  behalf  of  a 
consortium  involving  JSU,  Ana  G. 
Mendez  Educational  Foundation 
(AGMEF),  and  Lawrence  Berkeley 
Laboratory  (LBL)  of  the  University  of 
California  to  improve  the  research  and 
instructional  programs  in  mathematics, 
natural  science,  and  computer  science  at 
JSU  and  the  three  institutions  of  higher 
education  which  comprise  the 


AGMEF — the  University  of  Turabo, 

Metropolitan  University,  and  the  Puerto 

Rico  Junior  College.  The  grant  renewal 

will  continue  the  project  through  May 

31, 1992.  The  estimated  amount  is 

$1,665,000. 

PROCUREMENT  REQUEST  NUMBER:  05- 

9lERr5274.001. 

PROJECT  scope:  The  grant  renewal  is  to 

continue  a  collaborative  research  and 

manpower  development  effort  between 

JSU  and  AGMEF  in  response  to 

Congressional  direction  included  in  the 

conference  report  on  the  Energy  and 

Water  Development  Appropriation  Act 

of  1991.  Eligibility  for  this  award  is, 

therefore,  restricted  to  JSU. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  A.  Mills,  Energy  Programs 

Division,  U.S.  Department  of  Energy, 

Oak  Ridge,  Tennessee  37831-8614,  (615) 

576-0951. 

Issued  in  Oak  Ridge,  Tennessee,  on  July  12, 
1991. 
Peter  D.  Dayton. 

Director,  Procurement  and  Contracts 

Division,  Oak  Ridge  Operations. 

[FR  Doc.  91-17477  Filed  7-22-91;  8:45  am) 

BILUNQ  CODE  M50-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  GP9I-11-000] 

Harry  C.  Boggs  v.  Columbia  Gas 
Transmission  Corp.;  Complaint 

July  15, 1991. 

Take  notice  that  on  July  8, 1991,  Harry 
C.  Boggs  (Complainant)  filed  a 
complaint  against  Columbia  Gas 
Transmission  Corporation  (Columbia) 
requesting  the  Commission  to  establish 
procedures  for  resolving  a  dispute 
concerning  the  price  of  and  payments 
for  natural  gas  purchased  by  Columbia 
from  complainant  from  various  wells 
located  in  Braxton,  Calhoun  and  Roane 
Counties,  West  Virginia.  Complainant 
states  that  Columbia  has  implemented 
unilateral  billing  adjustments  to  recover 
alleged  overpayments  to  Complainant 
and  argues,  among  other  things,  that  the 
amount  of  refunds  owed  by 
Complainant  to  Columbia  is  in  dispute, 
that  Columbia's  method  of  adjustment 
(withholding  payment  until  all  claimed 
principal  and  interest  are  recovered)  is 
excessive  and  onerous,  that  since  the 
overpayments  were  caused  by 
Columbia.  Complainant  should  not  be 
required  to  pay  interest,  and  that 
Columbia  has,  as  part  of  its  billing 
adjustment  procedure,  withheld 
payment  for  deregulated  gas. 
Complainant  requests  the  Commission 
to  direct  Columbia  to  cease  application 


of  its  unilateral  billing  adjustment,  to 
pay  complainant  the  amount  due  (but 
withheld)  for  May  1991  deliveries,  and 
to  establish  a  hearing,  technical 
conference  or  other  procedure  to  resolve 
the  factual  disputes  between  the  parties 
as  to  the  calculation  of  refunds  owed. 

Columbia  shall  respond  to  the 
complaint  no  later  than  August  12. 1991. 
Any  person  wishing  to  do  so  may  also 
file  comments  concerning  the  complaint. 
All  comments  should  be  addressed  to 
the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  and  should  be  filed  no  later  than 
August  12, 1991.  Commentors  will  not 
automatically  become  parties  to  the 
proceeding.  To  become  a  party  it  is 
necessary  to  file  a  petition  to  intervene 
pursuant  to  section  214  of  the 
Commission's  regulations.  Petitions  to 
intervene  shall  be  filed  no  later  than 
August  12, 1991. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-17406  Filed  7-22-91;  8:45  am) 

BILUNQ  CODE  6717-01-M 


[Docket  No.  QF87-249-003] 

L'Energia,  Limited  Partnership  Inc.;. 
Amendment  to  Filing 

July  19, 1991. 

On  July  5, 1991.L'Energia,  Limited 
Partnership  Inc.,  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 

The  amendment  provides  additional 
information  pertaining  to  the  ownership 
structure  of  the  limited  partnership. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervent; 
or  protest  with  the  Federal  Energy 
Regulatory  Commisison,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
14  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  Applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  v;ill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
JFR  Doc.  91-17554  Filed  7-22-91;  8:45  am) 

BILUNQ  CODE  6717-01-M 


Office  of  Hearings  and  A| 

Implementation  of  Specia 
Procedures 

agency:  Office  of  Hearing 
Appeals,  Department  of  Er 
ACTION:  Notice  of  impleme 
special  refund  procedures. 

summary:  The  Office  of  H 
Appeals  (OHA)  of  the  Dep 
Energy  (DOE)  armounces  t 
for  the  disbursement  of  $4t 
accrued  interest,  obtained 
under  the  terms  of  a  conse 
entered  into  with  Enron  C( 
procedures  cover  the  folloi 
subsidiaries  of  Enron  Corp 
Northern  Propane  Gas  Cor 
Florida  Hydrocarbons  Con 
OHA  has  determined  that 
be  distributed  in  accordam 
DOE'S  special  refund  proci 
CFR  part  205.  subpart  V.  ai 
accordance  with  the  DOE'i 
Statement  of  Restitutionar 
Concerning  Crude  Oil  Ove 
DATES  AND  ADDRESSES:  Al 
Refund  submitted  for  a  poi 
funds  allocated  to  the  refin 
pool  must  be  filed  in  duplic 
postmarked  no  later  than  / 
Apphcations  should  be  ad( 
Office  of  Hearings  and  Ap] 
Department  of  Energy.  100( 
Independence  Avenue,  SW 
Washington,  DC  20585.  All 
for  Refund  from  the  refinec 
should  display  a  reference 
number  KEF-0116. 

Applications  for  Refund 
crude  oil  pool  should  be  cli 
"Application  for  Crude  Oil 
should  be  mailed  to  subpai 
Overcharge  Refunds.  Offio 
and  Appeals,  Department  c 
1000  Independence  Avenue 
Washington,  DC  20585.  Ap 
Refund  from  the  crude  oil  f 
filed  in  duplicate  and  postr 
later  than  June  30. 1992.  An 
has  previously  filed  in  App 
Refund  in  crude  oil  procee( 
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from  the  crude  oil  pool.  Thi 
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filed  in  all  crude  oil  proceei 
procedures  are  finalized. 
FOR  FURTHER  INFORMATION 
Thomas  L.  Wieker,  Deputy 
Office  of  Hearings  and  Apr 
Department  of  Energy,  lOOC 
Independence  Ave.  SW.,  V\ 
DC  20595,  (202)  586-2390. 
SUPPLEMENTARY  INFORMAT 
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procedural  regulations  of  tl 
Department  of  Energy  (DOl 
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of  its  unilateral  biUing  adjustment,  to 
pay  complainant  the  amount  due  (but 
withheld)  for  May  1991  deliveries,  and 
to  establish  a  hearing,  technical 
conference  or  other  procedure  to  resolve 
the  factual  disputes  between  the  parties 
as  to  the  calculation  of  refunds  owed. 

Columbia  shall  respond  to  the 
complaint  no  later  than  August  12, 1991. 
A.ny  person  wishing  to  do  so  may  also 
file  comments  concerning  the  complaint. 
All  comments  should  be  addressed  to 
the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  and  should  be  filed  no  later  than 
August  12. 1991.  Commentors  will  not 
automatically  become  parties  to  the 
proceeding.  To  become  a  party  it  is 
necessary  to  file  a  petition  to  intervene 
pursuant  to  section  214  of  the 
Commission's  regulations.  Petitions  to 
intervene  shall  be  filed  no  later  than 
August  12, 1991. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  91-17406  Filed  7-22-91;  8:45  am] 
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[Docket  No.  QF87-249-003] 

L'Energla,  Limited  Partnership  Inc.;. 
Amendment  to  Filing 

July  19, 1991. 

On  July  5, 1991.L'Energia.  Limited 
Partnership  Inc.,  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 

The  amendment  provides  additional 
information  pertaining  to  the  ownership 
structure  of  the  limited  partnership. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  interven«j 
or  protest  with  the  Federal  Energy 
Regulatory  Commisison,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
14  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  Applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  91-17554  Filed  7-22-91;  8:45  am) 
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Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  &iergy. 
action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  the  disbursement  of  $48,000,000.  plus 
accrued  interest,  obtained  by  the  DOE 
under  the  terms  of  a  consent  order 
entered  into  with  Enron  Corp.  These 
procedures  cover  the  following 
subsidiaries  of  Enron  Corp.:  UPG.  Inc.; 
Northern  Propane  Gas  Company;  and 
Florida  Hydrocarbons  Company.  The 
OHA  has  determined  that  the  funds  will 
be  distributed  in  accordance  with  the 
DOE'S  special  refund  procedures.  10 
CFR  part  205.  subpart  V,  and  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges. 
DATES  AND  ADDRESSES:  Applications  for 
Refund  submitted  for  a  portion  of  the 
funds  allocated  to  the  refined  products 
pool  must  be  filed  in  duplicate, 
postmarked  no  later  than  April  30, 1992. 
Applications  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals. 
Department  of  Energy.  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585.  All  Applications 
for  Refund  from  the  refined  product  pool 
should  display  a  reference  to  case 
number  KEF-0116. 

Applications  for  Refund  from  the 
crude  oil  pool  should  be  clearly  labeled 
"Application  for  Crude  Oil  Refund"  and 
should  be  mailed  to  subpart  V  Crude  Oil 
Overcharge  Refunds.  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  Applications  for 
Refund  from  the  crude  oil  pool  must  be 
filed  in  duplicate  and  postmarked  no 
later  than  June  30. 1992.  Any  party  who 
has  previously  filed  in  Application  for 
Refund  in  crude  oil  proceedings  should 
not  file  another  Application  for  Refund 
from  the  crude  oil  pool.  The  previous 
crude  oil  Application  will  be  deemed 
filed  in  all  crude  oil  proceedings  as  the 
procedures  are  finalized. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Wieker.  Deputy  Director. 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Ave.  SW..  Washington, 
DC  20595,  (202)  586-2390. 
SUPPLEMENTARY  INFORMATION: 

In  accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  10  CFR 


205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order  sets 
forth  the  procedures  that  the  DOE  has 
formulated  to  distribute  $48,000,000  that 
has  been  remitted  by  Enron  Corp.  to  the 
DOE  to  settle  possible  violations  of  the 
federal  petroleum  price  and  allocation 
regulations.  These  procedures  cover  the 
following  Enron  Corp.  subsidiaries: 
UPG.  Inc..  Northern  Propane  Gas 
Company  and  Florida  Hydrocarbons 
Company.  The  DOE  is  currently  holding 
the  funds  in  an  interest  bearing  account 
pending  distribution. 

The  OHA  has  decided  to  divide  the 
funds  into  a  refined  products  pool  and  a 
crude  oil  pool.  The  OHA  will  distribute 
these  funds  in  accordance  with  the 
DOE's  subpart  V  refund  procedures,  and 
in  accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges,  51 
FR  27899  (August  4, 1986).  Applications 
for  Refund  from  the  refined  product  pool 
will  be  accepted  from  customers  who 
purchased  controlled  refined  petroleum 
products  from  the  covered  entities 
during  the  refund  period.  Applications 
for  Refund  from  the  refined  product  pool 
must  be  postmarked  no  later  than  April 
30. 1992  to  meet  the  filing  deadline. 

Applications  for  refund  from  the  crude 
oil  pool  of  funds  must  be  postmarked  no 
later  than  June  30. 1992.  As  we  stated  in 
the  Decision,  any  party  who  has 
previously  submitted  a  refund 
Application  in  the  crude  oil  refund 
proceedings  should  not  file  another 
Application  for  Refund  in  the  crude  oil 
proceedings.  That  previous  Application 
will  be  deemed  filed  in  all  crude  oil 
proceedings  as  the  procedures  are 
finalized. 

Dated:  (uly  10. 1991. 
George  B.  Brezney. 

Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  affirm:  Enron  Corp. 

Date  of  filing:  September  14. 1988. 

Case  number:  KEF-0116. 

On  September  14. 1988,  the  Economic 
Regulatory  Administration  (ERA)  filed  a 
Petition  with  the  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  requested  that  the  OHA 
formulate  and  implement  procedures  for 
distributing  funds  obtained  through  the 
settlement  of  enforcement  proceedings 
between  Enron  Corp.  (Enron)  and  the 
DOE.  10  CFR.  Part  205.  subpart  V.  On 
April  10, 1990.  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
that  tentatively  set  forth  procedures  for 


the  disbursement  of  the  Consent  Order 
funds.  55  Fed.  Reg.  15006  (April  20. 1990). 
We  established  a  30  day  period  for  the 
submission  of  comments  regarding  the 
proposed  procedures.  We  received  a 
number  of  comments.  The  present 
Decision  will  address  these  comments 
and  set  forth  final  procedures  for  the 
distribution  of  the  Enron  Consent  Order 
funds. 

L  Background 

Enron  was  a  "refiner ",  "reseller", 
"retailer",  "gas  plant  operator"  and  "gas 
plant  owner"  as  those  terms  are  defined 
in  10  CFR  212.31  and  212.162.  Enron  was 
therefore  subject  to  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations  set  forth  at  10  CFR  parts  211 
and  212.  Enron  is  the  result  of  a  1985 
merger  between  Intemorth.  Inc.  and 
Houston  Natural  Gas  Corp.  During  the 
period  January  1. 1973  through  January 
27. 1981,  Enron  engaged  in.  among  other 
things,  the  sale,  refining  and  processing 
of  natural  gas  liquids  (NGLs)  and 
natural  gas  liquid  products  (NGLPs).  An 
ERA  audit  of  Enron  records  revealed 
possible  violations  of  the  Mandatory 
Petroleum  Price  Regulations.  10  CFR 
part  212,  subparts  E  and  K.  in  certain 
sales  of  Enron's  NGLs  and  NGLPs 
during  the  period  September  1973 
through  October  1978  (the  audit  period). 
Consequently,  the  ERA  issued  a 
Proposed  Remedial  Order  (PRO)  to 
Enron  on  September  1, 1987,  alleging 
that  Enron  committed  pricing  violations 
in  its  sales  of  NGLs  and  NGLPs  during 
the  audit  period.' 

In  order  to  settle  all  claims  between 
Enron  and  the  DOE.  the  two  parties 
entered  into  a  Consent  Order  (the 
Consent  Order)  that  resolves  all  matters 
relating  to  Enron's  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations  during  the  period  January  1. 
1973  through  January  27, 1981  (the 
Consent  Order  period).  The  Consent 
Order  became  final  on  July  27, 1988. 
Execution  of  the  Consent  Order  is 
neither  an  admission  by  Enron  nor  a 
finding  by  the  DOE  of  any  violation  by 
Enron  of  any  statute  or  regulation. 
Consent  Order  at  fl  503. 

Under  the  terms  of  the  Consent  Order, 
Enron  deposited  $48,000,000  into  an 
interest-bearing  escrow  account 
maintained  by  the  Department  of  the 
Treasury  for  ultimate  distribution  by  the 
DOE.  These  monies  ($48,000,000)  were 
paid  in  full  on  August  26, 1988.  This 
Decision  and  Order  sets  forth  the  OHA's 
plan  for  distributing  these  funds  to 


>  These  alleged  violations  were  committed  by 
UPG  Inc..  a  wholly  owned  subsidiary  of  Enron's 
predecessor.  Intemorth,  Inc. 
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qualified  purchasers  of  Enron's  covered 
products. 

II.  Summary  of  Proposed  Refund 
Procedures 

As  we  indicated  in  the  PD&O,  the 
Enron  Consent  Order  provides  for  a 
global  settlement.  Therefore,  the 
Consent  Order  resolves  all  alleged  and 
potential  regulatory  violations  of  the 
regulations  governing  both  crude  oil  and 
refined  petroleum  products.  The 
Consent  Order  provides  no  guidance 
regarding  the  allocation  of  the  funds 
between  crude  oil  and  refined  products. 
Nevertheless,  based  upon  the  global 
Janguage  of  the  Consent  Order,  we 
proposed  to  divide  the  Consent  Order 
fund  into  two  pools.  We  proposed  to  put 
89,600,000  in  a  crude  oil  pool,  and 
$38,400,000  in  a  refined  product  pool. 
We  proposed  to  distribute  the  Enron 
crude  oil  monies  in  accordance  with  the 
DOE's  Modified  Statement  of 
Rcstitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  Fed.  Reg.  27899 
(August  4, 1986),  using  the  procedures 
described  in  New  York  Petroleum,  Inc.. 
18  DOE  \  85,435  (1988). 

The  PD&O  also  outlined  procedures 
under  which  purchasers  of  Enron's 
refined  covered  products  could  apply  for 
refimds.  In  order  to  permit  applicants  to 
make  refund  claims  without  incurring 
disproportionate  costs  as  well  as  to 
allow  the  OHA  to  equitably  and 
efficiently  consider  Uiose  claims,  we  set 
forth  a  number  of  presumptions 
pertaining  to  both  aspects  of  the  refund 
procedures. 

First,  we  presumed  that  the  alleged 
refined  product  overcharges  were 
spread  evenly  over  all  of  Eru-on's  sales 
of  refined  covered  products  during  the 
Consent  Order  period.  We  therefore 
proposed  that  an  applicant's  potential 
refund  generally  should  be  computed  by 
multiplying  the  per-gallon  refund 
amount  by  the  number  of  gallons  of 
Enron's  refined  covered  products  that 
the  claimant  purchased  during  the 
Consent  Order  period.  The  resulting 
figure  is  referred  to  as  the  claimant's 
"volumetric  share"  of  the  Enron  Consent 
Order  funds.  Because  an  applicant  may 
have  been  overcharged  by  more  than  tJie 
volumetric  amount,  we  proposed  that  an 
applicant  could  rebut  the  volumctic 
refund  presumption  by  showing  that  it 
susfainecl  a  greater  amount  of 
overcharge. 

Because  it  is  potentially  difficult,  time- 
consuming,  and  expensive  to 
demonstrate  that  one  was  forced  to 
absorb  any  overcharges  by  Enron,  we 
proposed  to  adopt  a  number  of 
presumptions  concerning  injury.  We 
proposed  that  resellers  and  retailers 
claiming  refunds  of  $10,000  or  less,  end- 


users,  agricultural  cooperatives,  and 
certain  types  of  regulated  firms  would 
be  presumed  injured  by  Enron's  alleged 
overcharges.  We  proposed  that  refiners, 
resellers  and  retailers  seeking  refunds 
greater  than  $10,000  conld  receive  a 
miximum  refund  of  $50,000  based  upon 
60  percent  of  their  volumetric  share 
without  having  to  prove  injury.  We  also 
proposed  to  presume  that  claimants  who 
made  only  spot  purchases  from  Enron 
were  not  injured  and  must  rebut  that 
presumption  to  receive  a  refund.  We 
stated  that  applicants  not  covered  by 
one  of  these  injury  presumptions  would 
be  required  to  demonstrate  that  they 
were  forced  to  absorb  any  overcharge 
by  Enron  in  order  to  receive  their  full 
volumetric  shares  of  the  Enron  Consent 
Order  funds. 

III.  Comments  on  the  Proposed  Decision 
and  Order 

As  we  stated  earlier,  the  PD&O  was  • 
published  in  the  Federal  Register  on 
April  20, 1990,  and  comments  on  the 
proposed  procedures  were  solicited.  55 
FR  15006  (April  20. 1990).  We  received  a 
number  of  comments  on  the  proposed 
procedures.  We  will  address  the 
comments  and  any  changes  made  to  the 
PD&O  below. 

A.  Whether  Sales  by  Certain  Entities  in 
the  Enron  Family  Should  be  Covered 
Under  the  Present  Refund  Procedures 

Michael  O'N.  Barron,  Attorney  for 
H.C.  Oil  Company,  Home  Petroleum 
Corporation.  Liquid  Petroleum 
Corporation,  NGL  Supply,  In&  and 
Glenn  B.  Eddy,  assignee  of  G.A.  Eddy  & 
Sons,  Inc.,  has  filed  comments 
concerning  the  Enron  entities  that 
should  be  covered  by  this  refund 
proceeding.  Mr.  Barron  argues  that 
because  of  several  prior  Consent 
Orders,  the  OHA  should  not  have 
included  all  of  Enron's  subsidiary  firms 
as  covered  entities  for  purposes  of  this 
refund  proceeding.  Vanguard  Petroleum 
Corporation  (Vanguard)  concurs  with 
Mr.  Barron's  comments  on  this  matter. 
The  effect  of  Mr.  Barron's  suggested 
adjustment  would  be  to  limit  eUgibility 
for  refunds  and  raise  the  volumetric 
refund  amount. 

The  present  Consent  Order  defines 
"Enron"  to  include  Enron  and  all  of  its 
subsidiaries,  affiliates  (including  the 
acts  of  such  companies  before  they  were 
subsidiaries  or  affiliates),  prior 
subsidiaries,  predecessors,  successors  in 
interest  end  their  petroleum-related 
activities.  Consent  Order  at  1  203.  The 
following  is  a  list  of  the  Enron  entities 
that  made  sales  of  controlled  refined 
products  to  unrelated  third  parties:  (1) 
The  Houston  Natural  Gas  Corp. 
"group"— HNG  Petrochemicals,  Inc., 


HNG  Propane  Company,  HNG  Products 
Company,  Florida  Hydrocarbons 
Company  (acquired  from  Continental 
Resources  Company  in  1984)  (2)  The 
Intcmorth  "group" — P&O  Falco,  Inc. 
(Falco),  UPG,  Inc.,  Northern  Propane 
Gas  Company  (Northern  Propane). 
Under  normal  circumstances,  based 
upon  the  Consent  Order's  broad 
definition  of  Enron,  customers  that 
purchased  corered  products  from  the 
entities  listed  above  would  be  eligible  to 
claim  a  refund  in  this  proceeding  for 
purchases  made  during  the  Consent 
Order  period.  However,  several  Consent 
Orders  have  previously  settled  the 
potential  liability  of  certain  Enron 
entities.  We  do  not  believe  that  any 
portion  of  the  funds  collected  for  the 
current  proceeding  were  in  settlement  of 
these  previously  covered  violations. 
These  entities  have  already  been 
absolved  of  their  liability  for  sales  of 
certain  covered  refined  products  and  the 
DOE  has  conducted  refund  proceedings 
pursuant  to  these  prior  Consent  Orders. 
These  prior  proceedings  gave  the 
customers  of  these  entities  an 
opportunity  to  apply  for  refunds. 
Therefore,  it  would  be  inappropriate  to 
allocate  any  of  the  funds  collected  in 
this  proceeding  to  those  entities'  sales. 

In  1985,  UPG.  Inc.  entered  into  a 
Consent  Order  with  the  EKDE  in 
settlement  of  all  of  the  then  pending  and 
potential  administrative  claims  and 
disputes  concerning  Falco's  compliance 
with  the  federal  petroleum  price  and 
allocation  regulations  during  the  period 
from  August  1. 1973  through  January  27, 
1981.  On  October  1. 1986.  the  OHA 
issued  a  decision  and  order 
implementing  procedures  for  the 
distribution  of  the  Consent  Order  funds 
collected  in  settlement  of  Falco's 
potential  liability  to  the  purchasers  of 
Falco's  refined  petroleum  products. 
UPG,  Inc.,  15  DOE  ?  85.002  (1986). 

In  1981  Houston  Natural  Gas 
Corporation  (Houston  Natural  Gas) 
entered  into  a  Consent  Order  that 
settled  the  claims  and  disputes  between 
it  (including  all  of  its  subsidiaries  and 
divisions  at  the  time  the  Consent  Order 
was  entered:  HNG  Petrochemicals,  Inc.; 
HNG  Propane  Company;  HNG  Products 
Company)  and  the  DOE  regarding  the 
pricing  of  all  controlled  refined  products 
during  the  period  from  September  1. 
1973  through  January  27, 1981.  On 
August  10, 1984,  the  OHA  issued  a 
decision  and  order  implementing 
procedures  for  the  distribution  of  the 
Consent  Order  funds  collected  from 
Houston  Natural  Gas.  Texas  Oil  &■  Gas 
Corp.,  12  DOE  1185,089  at  88,214  (1984) 
[Texas). 


Therefore,  the  customers  c 
the  customers  of  the  Houstoi 
Gas  entities  covered  by  the '. 
Consent  Order  have  had  an 
to  receive  a  refund  for  their  ] 
from  those  entities.  For  this  i 
OHA  finds  that  these  entitle 
be  covered  by  the  present  re 
procedures.  Accordingly,  we 
the  volumes  of  products  sole 
entities  from  our  calculation 
volumetric  refund  amount. 

Additionally,  on  May  18, 1 
DOE  issued  a  Notice  of  Proh 
Violation  (NOPV)  to  Florida 
Company  (later  to  become  C 
Resources  Company)  and  its 
Florida  Hydrocarbons  Comp 
Hydrocarbons).  In  Decembe 
Continental  Resources  Com] 
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the  federal  petroleum  price  i 
and  the  prices  charged  in  th( 
covered  products  during  the 
August  19, 1973  through  Aug 
On  August  10, 1984.  the  OHJ 
decision  and  order  establish 
procedures  for  the  distributi 
Continental  Resources  Com] 
Consent  Order  funds  to  pure 
Florida  Hydrocarbons'  cove: 
during  the  period  from  Augu 
through  August  31, 1979.  Tex 
at  88,221.  Therefore,  Florida 
Hydrocarbons'  customers  h£ 
opportunity  to  receive  a  refu 
covered  products  purchased 
August  31. 1979.  Under  these 
circumstances,  the  OHA  bel 
only  covered  products  sold  I 
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covered  in  the  present  refun 
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fully  covered  by  the  present 
We  have  also  determined  th 
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we  will  eliminate  the  sales  > 
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Propane  Company,  HNG  Pre 
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refiect  that  its  sales  are  onlj 
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HNG  Propane  Company,  HNG  Products 
Company,  Florida  Hydrocarbons 
Company  (acquired  from  Continental 
Resources  Company  in  1984)  (2)  The 
Intcmorth  "group" — P&O  Falco,  Inc. 
(Falco),  UPG,  Inc.,  Northern  Propane 
Gas  Company  (Northern  Propane). 
Under  normal  circumstances,  based 
upon  the  Consent  Order's  broad 
definition  of  Enron,  customers  that 
purchased  corered  products  from  the 
entities  listed  above  would  be  eligible  to 
claim  a  refund  in  this  proceeding  for 
purchases  made  during  the  Consent 
Order  period.  However,  several  Consent 
Orders  have  previously  settled  the 
potential  liability  of  certain  Enron 
entities.  We  do  not  believe  that  any 
portion  of  the  fimds  collected  for  the 
current  proceeding  were  in  sefUement  of 
these  previously  covered  violations. 
These  entities  have  already  been 
absolved  of  their  liability  for  sales  of 
certain  covered  refined  products  and  the 
DOE  has  conducted  refund  proceedings 
pursuant  to  these  prior  Consent  Orders. 
These  prior  proceedings  gave  the 
customers  of  these  entities  an 
opportunity  to  apply  for  refunds. 
Therefore,  it  would  be  inappropriate  to 
allocate  any  of  the  funds  collected  in 
this  proceeding  to  those  entities'  sales. 

In  1985.  UPG,  Inc.  entered  into  a 
Consent  Order  with  the  DOE  in 
settlement  of  all  of  the  then  pending  and 
potential  administrative  claims  and 
disputes  concerning  Falco's  compliance 
with  the  federal  petroleum  price  and 
allocation  regulations  during  the  period 
fi-om  August  1, 1973  through  January  27, 
1981.  On  October  1, 1988,  the  OHA 
issued  a  decision  and  order 
implementing  procedures  for  the 
distribution  of  the  Consent  Order  funds 
collected  in  settlement  of  Falco's 
potential  liability  to  the  purchasers  of 
Falco's  refined  petroleum  products. 
UPG.  Inc^  15  DOE  ?  85,002  (1986). 

In  1981  Houston  Natural  Gas 
Corporation  (Houston  Natural  Gas) 
entered  into  a  Consent  Order  that 
settled  the  claims  and  disputes  between 
it  (including  all  of  its  subsidiaries  and 
divisions  at  the  time  the  Consent  Order 
was  entered:  HNG  Petrochemicals.  Inc.; 
HNG  Propane  Company;  HNG  Products 
Company)  and  the  DOE  regarding  the 
pricing  of  all  controlled  refined  products 
during  the  period  from  September  1, 
1973  through  January  27, 1981.  On 
August  10, 1984.  the  OHA  issued  a 
decision  and  order  implementing 
procedures  for  the  distribution  of  the 
Consent  Order  funds  collected  from 
Houston  Natural  Gas.  Texas  Oil  &■  Gas 
Corp.,  12  DOE  1185,089  at  88,214  (1984) 
[Texas). 


Therefore,  the  customers  of  Falco  and 
the  customers  of  the  Houston  Natural 
Gas  entities  covered  by  the  1981 
Consent  Order  have  had  an  opportunity 
to  receive  a  refund  for  their  purchases 
from  those  entities.  For  this  reason,  the 
OHA  finds  that  these  entities  should  not 
be  covered  by  the  present  refund 
procedures.  Accordingly,  we  will  deduct 
the  volumes  of  products  sold  by  these 
entities  from  our  calculation  of  the 
volumetric  refund  amount. 

Additionally,  on  May  18, 1977,  the 
DOE  issued  a  Notice  of  Probable 
Violation  (NOPV)  to  Florida  Gas 
Company  [later  to  become  Continental 
Resources  Company)  and  its  subsidiary 
Florida  Hydrocarbons  Company  (Florida 
Hydrocarbons).  In  December  1979, 
Continental  Resources  Company 
entered  into  a  Consent  Order  with  the 
DOE  in  settlement  of  the  NOPV  and  all 
issues  pertaining  to  its  compliance  with 
the  federal  petroleum  price  regulations 
and  the  prices  charged  in  the  sale  of 
covered  products  during  the  period  from 
August  19, 1973  through  August  31, 1979. 
On  August  10, 1984.  the  OHA  issued  a 
decision  and  order  establishing 
procedures  for  the  distribution  of  the 
Continental  Resources  Company 
Consent  Order  funds  to  purchasers  of 
Florida  Hydrocarbons'  covered  products 
during  the  period  from  August  19, 1973 
through  August  31, 1979.  Texas,  12  DOE 
at  88,221.  Therefore,  Florida 
Hydrocarbons'  customers  have  had  an 
opportunity  to  receive  a  refund  on  the 
covered  products  purchased  up  to 
August  31, 1979.  Under  these 
circumstances,  the  OHA  believes  that 
only  covered  products  sold  by  Florida 
Hydrocarbons  between  September  1, 
1979  and  January  27, 1981  should  be 
covered  in  the  present  refund 
proceeding.  Accordingly,  we  will  adjust 
the  volumetric  refund  amount  to  reflect 
the  fact  that  Florida  Hydrocarbons' 
sales  are  only  covered  during  the  period 
from  September  1, 1979  through  January 
27, 1981. 

Because  of  these  prior  settlements,  we 
have  determined  that  only  UPG.  Inc.'s 
and  Northern  Propane's  sales  of 
controlled  refined  products  should  be 
fully  covered  by  the  present  proceeding. 
We  have  also  determined  that  Florida 
Hydrocarbons'  sales  should  be  covered 
for  the  period  from  September  1. 1979 
through  January  27, 1981.  Accordingly, 
we  will  eliminate  the  sales  volumes  of 
HNG  Petrochemicals,  Inc.,  HNG 
Propane  Company,  HNG  Products 
Company  and  Falco  from  our 
calculations  of  the  volumetric  refund 
amount.  We  will  also  reduce  the  sales 
volume  of  Florida  Hydrocarbons  to 
refiect  that  its  sales  are  only  covered 


during  the  period  from  September  1, 
1979  through  January  27, 1981. 

B.  Whether  the  OHA  should  Allocate  20 
Percent  of  the  Consent  Order  funds  to 
the  Crude  Oil  Pool 

The  Consent  Order  settles: 

All  civil  and  administrative  claims  and 
disputes,  whether  or  not  heretofore  asserted, 
between  the  DOE.  *  *  *.  and  Enron.  *  *  *, 
relating  to  Enron's  compliance  with  the 
federal  petroleum  price  and  allocation 
regulations,  *  *  *,  during  the  period  January 
1, 1973  through  January  27. 1981  *  *  *. 

Consent  Order  at  \  101.  The  phrase 
federal  petroleum  price  and  allocation 
regulations  is  defined  by  the  Consent 
Order  as: 

All  statutory  requirements  and 
administrative  regulations  and  orders 
regarding  the  pricing  and  allocation  of  crude 
oil  and  refined  petroleum  products,  including 
the  entitlements  and  mandatory  oil  imports 
programs  administered  by  the  DOE.  The 
federal  petroleum  price  and  allocations 
regulations  include  (without  limitation)  the 
pricing,  allocation,  reporting, -certification, 
and  recordkeeping  requirements  imposed  by 
or  under  the  Economic  Stabilization  Act  of 
1970,  the  Emergency  Petroleum  Allocation 
Act  of  1973,  the  Federal  Energy 
Administration  Act  of  1974,  Presidential 
Proclamation  3279,  all  applicable  DOE 
regulations  codified  in  6  CFR  parts  130  and 
150  and  10  CFR  parts  205,  210, 211.  212  and 
213,  and  all  rules,  rulings,  guidelines, 
interpretations,  clarincations,  manuals, 
decisions,  orders,  notices,  forms,  and 
subpoenas  relating  to  the  pricing  and 
allocation  of  petroleum  products.  The 
provisions  of  10  CFR  205.199J  and  the 
definitions  under  the  federal  petroleum  price 
and  allocations  regulations  shall  apply  to  this 
Consent  Order,  except  to  the  extent 
inconsistent  herewith. 

Consent  Order  at  \  203.  This  language 
was  intended  to  cover  any  violations  by 
Enron  of  the  regulations  governing  crude 
oil  as  well  as  refined  products.  The 
Consent  Order  does  not,  however,  give 
the  OHA  any  guidance  regarding  the 
proper  allocation  of  the  Consent  Order 
funds  between  refined  products  and 
crude  oil.  The  Proposed  Consent  Order 
does  state  that  "[t]he  major  regulatory 
areas  of  disputesfsicj  between  ERA  and 
Enron  concerned  reallocation  of  costs 
permitted  under  the  regulations,  the 
proper  computation  of  the  May  15, 1973 
weighted  average  sales  price  for  one  of 
its  propane  classes  of  purchaser,  and  the 
applicability  of  10  CFR,  subpart  K,  to  a 
portion  of  Enron's  sales  of  NGL's  and 
NGLP's.  53  FR  22701  at  22702  (June  17, 
1988).  Because  the  major  areas  of 
dispute  concerned  Enron's  compliance 
with  the  regulations  as  they  applied  to 
its  NGLs  and  NGLPs  operations,  the 
OHA  proposed  allocating  80  percent. 
$38,400,000  plus  accrued  interest,  of  the 


Consent  Order  funds  to  a  refined 
product  pool  and  20  percent,  $9,600,000 
plus  accrued  interest,  of  the  Consent 
Order  funds  to  a  crude  oil  pool. 

Three  commentators  have  objected  to 
our  proposed  allocation  of  20  percent  of 
the  Consent  Order  funds  to  a  crude  oil 
pool.  Mr.  Barron  objects  to  the  proposed 
allocation  on  the  following  grounds:  (1) 
Sales  of  crude  oil  by  the  Intemorth 
group  or  Houston  Natural  Gas  group 
have  been  covered  by  prior  Consent 
Orders;  and  (2)  the  $9,600,000  allocated 
to  the  crude  oil  pool  bears  no 
reasonable  relation  to  the  volume  of 
crude  oil  products  resold.  Vanguard 
believes  that  the  allocation  may  be 
overstated  and  unjustified  based  upon 
Mr.  Barron's  comments.  Eric  T.  Small  of 
Energy  Refunds.  Inc.  believes  that  the 
allocation  is  in  error,  because  he  has  no 
evidence  that  the  Enron  entities  made 
any  sales  of  condensate. 

We  do  not  believe  that  Mr.  Barron  has 
properly  characterized  the  nature  of  the 
prior  Consent  Orders  with  the  Enron 
entities.  Mr.  Barron  states  that  neither 
Northern  Propane.  UPG,  Inc.  nor  the 
Houston  Natural  Gas  group  were 
producers  or  resellers  of  crude  oil.  He 
states  that,  based  upon  the  evidence,  the 
only  Enron  entity  that  could  have  resold 
crude  oil  is  Falco.  UPG.  Inc.,  15  DOE  at 
88,005.  He  believes  that  certain  other 
Enron  entities  may  have  sold 
condensate. 

We  do  not  agree  with  Mr.  Barron's 
assertion  that  only  Falco  sold  crude  oil. 
The  1981  Houston  Natural  Gas  Consent 
Order  states  that  it  did  not  cover  certain 
first  sales  of  crude  oil.  Therefore,  it  is  at 
least  likely  that  one  of  the  Houston 
Natural  Gas  entities  covered  by  that 
Consent  Order  sold  crude  oil. 
Additionally,  in  1981,  Intemorth  entered 
into  a  Consent  Order  with  the  DOE  that 
covered  sales  of  condensate  by 
Intemorth  entities.  The  Intemorth 
Consent  Order  specifically  states  that  it 
does  not  cover  the  resale  of  crude  oil. 
Accordingly,  we  believe  that  at  least 
one  Intemorth  entity  resold  crude  oil. 
With  regard  to  Mr.  Small's  comments,  it 
appears  clear  that  the  Enron  entities 
sold  condensate  We  do.  however,  agree 
with  Mr.  Small  that  the  1981  Consent 
Order  with  Intemorth  resolves  the  issue 
regarding  the  Intemorth  entities'  sales  of 
condensate. 

As  we  stated  in  section  IIl.A  above, 
Falco  entered  into  a  Consent  Order  in 
1985.  That  1985  Consent  Order 
purported  to  cover  crude  oil  as  well  as 
refined  product  violations.  Therefore, 
we  believe  that  the  DOE  Enron  would 
not  have  considered  Falco  refined 
product  or  crude  oil  violations  when 
they  entered  into  the  present  Consent 
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Order.  Jusf  as  we  decided  that  Falco's 
refined  products  should  not  be  covered 
in  this  proceeding,  we  have  decided  that 
its  potential  crude  oil  violations  should 
not  be  covered. 

Accordingly,  we  agree  that  certain 
areas  of  potential  Hability  for  crude  oil 
violations  by  the  Enron  entities  have 
been  resolved.  Nevertheless,  we  do  not 
agree  that  none  of  the  Consent  Order 
funds  should  be  allocated  to  a  crude  oil 
pool.  We  believe  that  there  are  certain 
areas  of  crude  oil  activity  where  the 
Enron  entities  could  have  been 
potentially  liable  prior  to  the  execution 
of  the  present  Consent  Order. 

Because  much  of  the  Enron  entities' 
potential  hability  for  crude  oil  violations 
has  been  resolved  by  prior  Consent 
Orders,  we  have,  however,  decided  that 
it  is  appropriate  to  reduce  the  amount  of 
the  Consent  Order  fund  allocated  to  the 
crude  oil  pool.  Accordingly,  based  upon 
our  experience  in  these  matters,  we 
believe  that  it  is  reasonable  to  reduce 
the  allocation  from  20  percent  of  the 
Consent  Order  funds  to  10  percent. 

C.  Comments  Concerning  the  Spot 
Purchaser  Presumption  of  Non-Injury 

Several  commentators  have  also 
objected  to  our  proposal  to  adopt  the 
rebuttable  presumption  that  spot 
purchasers,  resellers  or  retailers  that 
made  only  sporadic  "spot"  purchase^ 
from  Enron,  were  not  injured  by  their 
purchases  from  Enron.  We  have 
consistently  determined  that  spot 
purchasers  tend  to  have  considerable 
discretion  in  where  and  when  to  make 
purchases  and  therefore  would  not  have 
made  spot  market  purchases  from  a  firm 
at  increased  prices  unless  they  were 
able  to  pass  through  the  full  price  of  the 
purchases  to  their  own  customers.  The 
OHA  has  utilized  this  spot  purchaser 
presumption  of  non-injury  in  numerous 
special  refund  proceedings.  E.g., 
Sauvage  Gas  Co.,  17  DOE  |  85,304  (1988) 
[Sauvage].  Mr.  Barron  and  Mr.  Small  do 
not  want  the  presumption  applied  in  this 
proceeding.* 

Mr.  Barron  asserts  that  the  definition 
of  a  spot  purchaser  is  impermissibly 
vague  and  the  standards  for  rebuttal  are 
discriminatory  and  unreasonable.  He 
believes  that  the  application  of  the 
presumption  in  prior  proceedings  has 
been  inconsistent  and  arbitrary. 
Accordingly,  he  urges  the  OHA  to 
abandon  the  presumption.  Alternatively, 
Mr.  Barron  suggests  that  the  OHA  tailor 


•  Vanguard  simply  urges  that  the  presumption  be 
applied  "in  an  equitable  and  non-arbttrary  manner." 
Vanguard,  however,  does  not  make  any  specJic 
arguments  thai  we  can  addren.  NevertheleM.  we 
can  assure  Vanguard  that  we  will  apply  the 
presumption  in  an  equitable  and  non-arbitrary 
manner. 


guidelines  for  this  proceeding  in 
accordance  with  the  circumstances  of 
Enron,  its  market  and  customers. 

The  OHA  does  not  agree  with  Mr. 
Barron's  characterization  of  the  OHA's 
spot  purchaser  presumption.  Mr.  Barron 
has  made,  and  the  OHA  has  addressed, 
these  same  objections  to  the  ^wt 
purchaser  presumption  in  a  Motion  Tor 
Rsconsideration  filed  in  another 
proceeding.  Sauvage  Gas  Co./NGL 
Supply,  Inc.,  19  DOE  \  85,622  (1989) 
[Supply). 

Mr.  Barron  asserts  that  the  spot 
purchaser  presumption  is  impermissibly 
vague.  The  term  spot  purchase  is 
commonly  used  and  understood  in  the 
petroleum  industry  to  mean  a  contract 
for  the  purchase  and  sale  of  petroleum 
products  on  a  short  term  basis.  Id  at 
89.142.  The  OHA  has  interpreted  the 
term  spot  purchaser  to  mean  any  firm 
that  purchased  significant  volumes  of 
covered  products  from  a  suppUer  on  a 
sporadic  or  isolated  basis  outside  of  a 
long  term  supply  obligation.  Id.  Although 
the  determination  whether  an  applicant 
is  a  spot  purchaser  is  made  on  a  case- 
by-case  basis,  the  term  is  sufficiently 
well  defined  to  allow  applicants  to 
understand  the  theoretical  basis  of  the 
presumption.  The  OHA  examines  the 
circumstances  of  each  case  to  make  an 
initial  determination  whether  the 
applicant's  purchases  were  likely  to 
have  been  spot  purchases.  Where  it 
appears  likely  that  an  appHcant's 
purchases  were  spot  purchases,  the 
applicant  is  generally  notified  of  our 
tentative  conclusion  and  offered  an 
opportunity  to  show  either  that  it  was 
not  a  spot  purchaser  or  that  it  was 
injured  by  its  spot  purchases.  Since  this 
analysts  focuses  on  the  fundamental 
refund  issue,  viz.,  whether  the  applicant 
was  injured,  there  is  no  merit  to  the 
claim  that  it  is  based  on  an 
impermissibly  vague  definition.  For  this 
reason,  the  OHA  rejected  Mr.  Barron's 
argument  in  Supply  that  the  spot 
purchaser  presumption  is  impermissibly 
vague.  Id.  at  89,143. 

Mr.  Barron  also  argues  that  the  OHA's 
required  proof  for  a  rebuttal  is 
discriminatory  and  unreasonable.  He 
cites  the  two  elements  that  spot 
purchasers  have  shown  in  prior 
proceedings  to  rebut  the  presumption. 
These  elements  are:  (1)  The  spot 
purchases  were  made  to  maintain 
supplies  to  base  period  customers;  and 
(2)  the  spot  purchaser  was  forced  by 
m.arket  conditions  to  resell  the  product 
at  a  loss.  E.g.,  Saber  Energy.  Inc. /Mobil 
Oil  Corp..  14  DOE  \  85, 170  (1986).  Mr. 
Barron  is  erroneously  asserting  that  the 
OHA  requires  a  spot  purchaser  to  prove 
those  elements  to  rebut  the  presumption. 


We  stated  in  Supply  that  those  two 
elements  "are  not  the  only  grounds  for 
rebutting  the  spot  purchaser 
presumption.  Any  convincing  evidence 
establishing  that  a  spot  purchaser  was 
in  fact  injured  by  the  alleged 
overcharges  of  a  consent  order  firm 
would  suffice  to  rebut  the  presumption." 
Supply,  19  DOE  at  89,141  N.2. 

Finally,  we  reject  Mr.  Barron's 
suggestion  that  we  establish  specific 
guidelines  to  determine  whether  a 
purchaser  is  a  spot  purchaser.  Mr. 
Barron  believes  that  the  OHA  may 
apply  the  presumption  inconsistently 
and  arbitrarily  in  this  proceeding  if  we 
do  not  establish  specific  guidehnes.  Mr. 
Barron  is  simply  stating  his 
unsubstantiated  opinion.  He  does  not 
cite  to  any  cases  as  examples  of  how  the 
OHA  has  apphed  the  presumption 
inconsistently  or  arbitrarily  in  prior 
proceedings.  In  Supply,  in  response  to 
Mr.  Barron's  unsupported  assertion  that 
the  OHA  has  inconsistently  applied  the 
spot  purchaser  presumption,  we  stated 
that  "the  determination  of  whether 
a  [sic]  individual's  purchases  from  a 
particular  supplier  are  spot  purchases  is 
a  question  of  fact  and  therefore  must  be  ' 
made  on  a  case-by-case  basis."  Id.  at 
89,143. 

As  support  for  his  suggestion,  Mr. 
Barron  explains  that  in  1978,  because  of 
DOE  regulations.  UPG.  Inc.  stopped 
selling  NGLs  to  its  affiliate  Northern 
Propane.  Up  to  that  time.  Northern 
Propane  had  been  purchasing 
approximately  300  million  gallons  of 
NGLs  per  year  from  UPG.  Inc.  In  1979 
and  1980,  UPG,  Inc.  sold  the  NGLs  that 
had  been  going  to  Northern  Propane 
directly  to  independent  retailers.  Mr. 
Barron  asserts  that  these  retailers  are 
not  spot  purchasers.  He  is  concerned, 
however,  that  their  claims  will  be 
denied  as  spot  purchases.  Mr.  Barron 
submitted  a  letter  that  he  received  from 
Chalmer  Jaynes,  a  former  executive  with 
Skelgas,  in  support  of  his  position  that 
these  retailers  were  not  spot  purchasers. 
Letter  from  Chalmer  Jaynes  to  Michael 
O'N.  Barron  (September  13, 1989).  Mr. 
Jaynes  describes  various  circumstances 
under  which  a  firm  in  the  propane 
industry  might  make  purchases  that,  in 
his  opinion,  are  not  spot  purchases  even 
though  they  might  appear  to  be. 
However,  there  is  nothing  in  Mr. 
Barron's  comments  or  Mr,  Jaynes'  letter 
that  convinces  us  to  abandon  the  case- 
by-case  method  in  this  proceeding. 
Under  the  case-by-case  method,  we 
consider  the  circumstances  under  which 
a  claimant  made  its  purchases  and  any 
information  submitted  by  an  applicant 
that  might  aid  our  determination 
concerning  whether  its  purchases  were 


spot  purchases.  We  believe  tl 
case-by-case  method  is  the  a; 
way  to  evaluate  the  circumst, 
each  claimant  that  made  pure 
1979  and  1980  only. 

Mr.  Small  does  not  believe 
spot  purchaser  presumption  s 
applied  in  this  proceeding  bei 
the  NGL  business  large  amou 
purchased  at  one  time  and  st< 
needed  for  demand."  This  sta 
his  sole  reason  for  the  elimin 
spot  purchaser  presumption  f 
proceeding.  In  response  to  M 
comment,  it  will  suffice  to  sta 
will  make  a  determination  on 
case  basis. 

We  have  reviewed  all  of  th 
comments  that  we  received  r 
the  spot  purchaser  presumpti 
comments  do  not  present  an> 
factual  arguments  that  convii 
eliminate  the  presumption  frc 
present  proceeding.  Nor  do  tl 
comments  convince  us  that  w 
alter  either  the  way  that  we  c 
whether  an  appHcant  is  a  spc 
or  the  way  that  we  determine 
spot  purchaser  was  injured. 
Accordingly,  the  spot  purcha: 
presumption  will  be  applied  i 
by-case  basis  in  this  proceed 
accordance  with  OHA  prece( 

D.  Comments  Concerning  the 
Claims  and  Mid-Range  Presu 
Injury 

Both  Mr.  Small  and  Mr.  Bai 
filed  comments  regarding  the 
SlCOOO  maximum  small  clain 
and  the  60  percent  mid-range 
presumption  of  injury.  For  th( 
discussed  below,  we  have  de 
that  we  will  adopt  these  pres 
as  proposed. 

Mr.  Small  and  Mr.  Barron  I: 
with  our  proposal  to  adopt  a  I 
maximum  refund  under  the  si 
presumption  of  injury.  In  mar 
proceedings,  we  established  i 
claims  maximum  of  $5,000.  E. 
Corp..  16  DOE  1 85,381  (1987). 
the  volumetric  factor  of  S.004 
estimated  for  the  Enron  PD&( 
significantly  higher  than  in  m 
proceedings.  Therefore,  we  re 
in  the  PD&O  that  the  allocabi 
many  small  retailers,  reseller 
refiners  who  would  typically 
a  refund  at  or  below  the  usua 
claims  amount  of  $5,000  will  1 
above  that  amount  in  this  pre 
several  recent  proceedings  th 
relatively  high  volumetric  fac 
determined  that  it  was  appro 
adopt  a  $10,000  small  claims ; 
E.g..  Quintana  Energy  Corp., . 
1185,032  (1991)  [Quintana].  In 
we  found  that  because  the  vo 
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We  stated  in  Supply  that  those  two 
elements  "are  not  the  only  grounds  for 
rebutting  the  spot  purchaser 
presumption.  Any  convincing  evidence 
establishing  that  a  spot  purchaser  was 
in  fact  injured  by  the  alleged 
overcharges  of  a  consent  order  firm 
would  suffice  to  rebut  the  presumption." 
Supply,  19  DOE  at  89,141  N.2. 

Finally,  we  reject  Mr.  Barron's 
suggestion  that  we  establish  specific 
guidelines  to  determine  whether  a 
purchaser  is  a  spot  purchaser.  Mr. 
Barron  believes  that  the  OHA  may 
apply  the  presumption  inconsistently 
and  arbitrarily  In  this  proceeding  if  we 
do  not  establish  specific  guidehnes.  Mr. 
Barron  is  simply  stating  his 
unsubstantiated  opinion.  He  does  not 
cite  to  any  cases  as  examples  of  how  the 
OliA  has  appUed  the  presumption 
inconsistently  or  arbitrarily  in  prior 
proceedings.  In  Supply,  in  response  to 
Mr.  Barron's  unsupported  assertion  that 
the  OHA  has  inconsistently  applied  the 
spot  purchaser  presumption,  we  stated 
that  "the  determination  of  whether 
a  [sic]  individual's  purchases  from  a 
particular  supplier  are  spot  purchases  is 
a  question  of  fact  and  therefore  must  be 
made  on  a  case-by-case  basis."  Id.  at 
89,143. 

As  support  for  his  suggestion,  Mr. 
Barron  explains  that  in  1978,  because  of 
DOE  regulations.  UPG.  Inc.  stopped 
selling  NCLs  to  its  affiliate  Northern 
Propane.  Up  to  that  time,  Northern 
Propane  had  been  purchasing 
approximately  300  million  gallons  of 
NGLs  per  year  from  UPG.  Inc.  In  1979 
and  1980,  UPG.  Inc.  sold  the  NGLs  that 
had  been  going  to  Northern  Propane 
directly  to  independent  retailers.  Mr. 
Barron  asserts  that  these  retailers  are 
not  spot  purchasers.  He  is  concerned, 
however,  that  their  claims  will  be 
denied  as  spot  purchases.  Mr.  Barron 
submitted  a  letter  that  he  received  from 
Chalmer  Jaynes,  a  former  executive  with 
Skelgas,  in  support  of  his  position  that 
these  retailers  were  not  spot  purchasers. 
Letter  from  Chahner  Jaynes  to  Michael 
O'N.  Barron  (September  13, 1989).  Mr. 
Jaynes  describes  various  circumstances 
under  which  a  firm  in  the  propane 
industry  might  make  purchases  that,  in 
his  opinion,  are  not  spot  purchases  even 
though  they  might  appear  to  be. 
However,  there  is  nothing  in  Mr. 
Barron's  comments  or  Mr.  Jaynes'  letter 
that  convinces  us  to  abandon  the  case- 
by-case  method  in  this  proceeding. 
Under  the  case-by-case  method,  we 
consider  the  circumstances  under  which 
a  claimant  made  its  purchases  and  any 
information  submitted  by  an  applicant 
that  might  aid  our  determination 
concerning  whether  its  purchases  were 


spot  purchases.  We  believe  that  the 
case-by-case  method  is  the  appropriate 
way  to  evaluate  the  circumstances  of 
each  claimant  that  made  purchases  in 
1979  and  1980  only. 

Mr.  Small  does  not  believe  that  the 
spot  purchaser  presumption  should  be 
applied  in  this  proceeding  because  "in 
the  NGL  business  large  amounts  are 
purchased  at  one  time  and  stored  until 
needed  for  demand."  This  statement  is 
his  sole  reason  for  the  elimination  of  the 
spot  purchaser  presumption  from  this 
proceeding.  In  response  to  Mr.  Small's 
comment,  it  will  suffice  to  state  that  we 
will  make  a  determination  on  a  case-by- 
case  basis. 

We  have  reviewed  all  of  the 
comments  that  we  received  regarding 
the  spot  purchaser  presumption.  The 
comments  do  not  present  any  legal  or 
factual  arguments  that  convince  us  to 
eliminate  the  presumption  from  the 
present  proceeding.  Nor  do  the 
comments  convince  us  that  we  should 
alter  either  the  way  that  we  determine 
whether  an  appHcant  is  a  spot  purchaser 
or  the  way  that  we  determine  whether  a 
spot  purchaser  was  injured. 
Accordingly,  the  spot  purchaser 
presumption  will  be  applied  on  a  case- 
by-case  basis  in  this  proceeding  in 
accordance  with  OHA  precedent. 

D.  Comments  Concerning  the  Small 
Claims  and  Mid-Range  Presumptions  of 
Injury 

Both  Mr.  Small  and  Mr.  Barron  have 
filed  comments  regarding  the  proposed 
SlO.OOO  maximum  small  claims  refund 
and  the  60  percent  mid-range 
presumption  of  injury.  For  the  reasons 
discussed  below,  we  have  determined 
that  we  will  adopt  these  presumptions 
as  proposed. 

Mr.  Small  and  Mr.  Barron  both  concur 
with  our  proposal  to  adopt  a  $10,000 
maximum  refund  under  the  small  claims 
presumption  of  injury.  In  many  prior 
proceedings,  we  established  a  small 
claims  maximum  of  $5,000.  E.g..  Gulf  Oil 
Corp..  16  DOE  1 85,381  (1987).  However, 
the  volumetric  factor  of  S.004323 
estimated  for  the  Enron  PD&O  is 
significantly  higher  than  in  most 
proceedings.  Therefore,  we  recognized 
in  the  PD&O  that  the  allocable  share  of 
many  small  retailers,  resellers  and 
refiners  who  would  typically  qualify  for 
a  refund  at  or  below  the  usual  small 
claims  amount  of  $5,000  will  be  well 
above  that  amount  in  this  proceeding.  In 
several  recent  proceedings  that  had 
relatively  high  volumetric  factors,  we 
determined  that  it  was  appropriate  to 
adopt  a  $10,000  small  claims  maximum. 
E.g..  Quintana  Energy  Corp.,  21  DOE 
1185,032  (1991)  [Quintana].  In  Quintana. 
we  found  that  because  the  volumetric 


factor  of  $.001575  was  relatively  high,  it 
would  increase  the  number  of  firms, 
especially  very  small  firms,  that  would 
be  faced  vrith  the  burden  of  making  a 
detailed  showing  of  injury  in  order  to 
receive  their  full  allocable  share.  ID.  at 
88.115.  We  determined  that  that  would 
increase  the  burden  on  this  Office 
because  of  the  need  to  analyze  more 
detailed  injury  showings  and  would  thus 
slow  down  the  evaluation  of  claims. 
Since  we  were  faced  with  the  same 
considerations  in  the  present 
proceeding,  we  proposed  a  $10,000 
maximum  small  claims  refund  in  the 
PD*0. 

As  we  discussed  above,  we  have 
determined  that  it  is  appropriate  to 
make  certain  changes  to  the  PD&O  that 
will  have  the  effect  of  further  increasing 
the  volumetric  refund  amount  in  this 
proceeding.  We  have  reduced  the 
volume  of  covered  product  by  excluding 
certain  Enron  entities  from  coverage  by 
this  proceeding.  We  have  also  increased 
the  amount  allocated  to  the  refined 
products  pool  by  reducing  the  portion  of 
the  Consent  Order  funds  allocated  to  a 
crude  oil  pool.  Since  these  changes  to 
the  PD&O  have  further  increased  the 
volumetric  refund  amount,  we  have 
determined  that  it  is  appropriate  to 
adopt  the  small  claims  maximum  of 
$10,000  as  proposed.  We  will  discuss  the 
requirements  for  receiving  a  small 
claims  refund  below. 

Mr.  Small  also  concurs  with  our 
proposed  60  percent  mid-range 
presumption  of  injury.  Mr.  Barron 
concurs  with  our  proposal  to  adopt  a  60 
percent  mid-range  presumption, 
however,  he  suggests  that  we  increase 
the  maximum  principal  refund  allowed 
under  the  presumption.  Under  the 
proposed  60  percent  mid-range 
presumption,  in  lieu  of  making  a 
detailed  demonstration  of  injury,  an 
applicant  that  claims  a  refund  greater 
than  $10,000  can  elect  to  receive  the 
greater  of  $10,000  or  60  percent  of  its 
allocable  share  for  a  maximum  refund  of 
$50,000.  Mr.  Barron  suggests  that  the 
OHA  increase  the  maxium  principal 
refund  to  at  least  $75,000  to  reflect 
increases  in  the  consumer  price  index 
since  1973. 

The  use  of  the  mid-range  presumption 
refiects  our  conviction  that  large 
claimants  were  likely  to  have 
experienced  some  injury  as  a  result  of 
the  alleged  overcharges.  In  other 
proceedings  involving  NGLs  and  NGLPs. 
we  determined  that  a  60  percent 
presumption  for  the  mid-range 
purchasers  of  NGLs  and  NGLPs 
accurately  refiected  the  amount  of  their 
injury  as  a  result  of  their  purchases  of 
those  products.  Sauvage,  17  DOE 
\  85,304;  see  also  Suburban  Propane  Gas 


Corp..  16  DOE  1 85.382  (1987).  In  those 
proceedings,  we  also  established  a 
$50,000  maximum  principal  refund  under 
the  mid-range  presumption  of  injury. 
Because  almost  all  of  Enron's  sales  of 
covered  products  were  of  NGLs  and 
NGLPs,  we  have  determined  that  it  is 
appropriate  to  adopt  60  percent  as  the 
mid-range  injury  presumption  in  this 
proceeding. 

"The  OHA  does  not.  however,  believe 
that  it  is  necessary  to  increase  the 
maximum  principal  refund  under  the 
mid-range  presumption  above  $50,000. 
The  mid-range  presumption  ser\es  dual 
purposes.  It  allows  larger  claimants  to 
receive  a  reasonable  level  of 
compensation  for  the  loss  they  likely 
suffered  without  having  to  incur  the 
burden  and  expense  of  making  a 
detailed  demonstration  of  injury.  The 
presumption  also  makes  the  refund 
process  more  efficient  by  relieving  the 
OHA  of  the  burden  of  analyzing  a  large 
number  of  cases  making  detailed 
demonstrafions  of  injury.  E.g..  Quintana 
Energy  Corp..  21  DOE  1185,032  (1990).  If  a 
large  claimant  does  not  believe  that  the 
mid-range  presumption  provides 
adequate  compensation  for  its  actual 
level  of  injury,  it  has  the  option  of 
making  a  detailed  demonstration  of 
injury.  The  OHA  believes  that  any 
claimant  seeking  a  refund  exceeding  the 
$50,000  mid-range  maximum  should 
have  the  resources  and  incentive  to 
make  a  detailed  demonstration  of  injury. 
Regarding  the  second  purpose  for  the 
mid-range  presumption,  Mr.  Barron  does 
not  suggest,  and  the  OHA  has  no  reason 
to  believe,  that  maintaining  the  $50,000 
mid-range  maximum  will  cause  the 
OHA  to  be  overburdened  by  large 
claimants  making  detailed 
demonstrations  of  injury.  To  increase 
the  maximum  mid-range  refund  above 
$50,000  will  simply  allow  large 
claimants  to  receive  very  sizable 
refunds  by  simply  providing  their 
purchase  volumes  from  Enron.  There  is 
nothing  in  Subpart  V  or  our  procedures 
that  warrants  such  a  result.  Accordingly, 
we  will  adopt  a  $50,000  maximum 
principal  refund  for  the  mid-range 
presumption  of  injury.  We  will  discuss 
the  requirements  for  receiving  a  mid- 
range  refund  below. 

E.  The  Presumption  of  Injury  for 
Regulated  Firms  and  Cooperatives 

The  Northern  Illinois  Gas  Company 
(NIGC)  has  filed  a  comment  concerning 
the  proposed  presumption  for  Regulated 
firms  and  Cooperatives  (Cooperative 
presumption).  Under  the  Cooperative 
presumption,  in  order  to  receive  a  full 
volumetric  refund,  a  regulated  firm  or 
cooperative  need  only  establish  its 
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purchase  volume  and  certify  that  it  will 
notify  its  regulatory  body  or 
membership  group  of  the  receipt  of  the 
refund  and  that  it  will  pass  the  full 
amount  of  the  refund  granted  by  the 
OHA  through  to  its  customers  or 
members.  NIGC  filed  its  comment  to 
express  its  support  of  the  Cooperative 
presumption  and  urges  the  OHA  to 
adopt  the  presumption  in  our  final 
Decision  and  Order.  The  OHA  has 
received  no  comments  that  object  to  the 
adoption  of  the  presumption.  Our 
experience  in  prior  proceedings  has 
convinced  us  that  the  Cooperative 
presumption  provides  an  equitable 
means  of  refunding  overcharges  passed 
on  by  regulated  firms  and  cooperatives 
to  their  customers  or  members. 
Accordingly,  we  are  adopting  the 
Cooperative  presumption  in  this 
proceeding  as  proposed.  We  will  discuss 
requirements  for  filing  a  claim  under  the 
Cooperative  presumption  below. 

F.  The  Covered  Period 

The  Consent  Order  settles  all  matters 
relating  to  Enron's  compliance  with  the 
federal  petroleum  regulations  during  the 
period  from  January  1, 1973  through 
January  27, 1981.  Consent  Order  at  1 1.  In 
the  PD&O,  we  proposed  that  claims  be 
made  for  refined  products  purchased 
from  January  1, 1973  through  the 
relevant  date  of  decontrol  for  the 
product  claimed.  However,  we  have 
determined  that  price  controls  on 
Enron's  sales  of  petroleum  products 
would  have  begun  on  June  13, 1973,  the 
effective  date  of  the  Cost  of  Living 
Council  Freeze  Regulations,  38  FR  15768 
(June  15, 1973).  Accordingly,  no  claim 
can  be  made  for  purchases  of  Enron 
products  made  prior  to  June  13, 1973.  We 
will  eliminate  Enron's  sales  made  prior 
to  June  13, 1973  from  our  calculations  of 
the  volumetric  refund  amount. 

IV.  Refund  Procedures 

A.  Distribution  of  the  Enron  Crude  Oil 
Funda 

The  Enron  crude  oil  monies, 
$4,800,000,  plus  interest,  will  be 
disbursed  in  accordance  with  the  DOE's 
Modified  Statement  of  Restitufionary 
Policy  Concerning  Crude  Oil 
Overcharges  (MSRP),  51  FR  27899 
(August  4. 1966).  The  process  which  the 
OHA  will  use  to  evaluate  claims  for 
crude  oil  refund  monies  will  be  modeled 
after  the  process  the  OHA  has  used  in 
subpart  V  proceedings  to  evaluate 
claims  based  upon  alleged  overcharges 
involving  refined  products.  See 
Mountain  Fuel  Supply  Co.,  14  DOE 


I  85,475  (1986)  [Mountain  Fuel).*  Up  to 
20  per  cent  of  those  funds,  $960,000,  will 
be  distributed  to  injured  parties  in  the 
DOE's  subpart  V  crude  oil  refund 
proceeding.  Refunds  to  eligible 
claimants  in  that  proceeding  will  be 
based  on  a  per-gallon  refund  amount 
derived  by  dividing  the  sum  of  all  crude 
oil  overcharge  monies  in  escrow  by  the 
total  U.S.  consumption  of  petroleum 
products  during  the  period  of  federal 
petroleum  price  controls,*  The  principal 
volumetric  refund  amount  associated 
with  the  Enron  crude  oil  funds  in 
$0.000002375  per  gallon.  We  have 
established  a  filing  deadline  of  June  30, 
1092  for  filing  an  Application  for  Refund 
from  the  crude  oil  funda.  Quintana 
Energy  Corp..  21  DOE  1]  85,032  (1991).* 
Any  party  that  has  previously  submitted 
an  Application  for  Refund  in  the  crude 
oil  refund  proceedings  need  not  file 
another  Application. 

Under  the  terms  of  the  MSRP.  80 
percent  of  the  Enron  crude  oil  funds, 
$3,840,000,  plus  interest,  as  well  as  any 
portion  of  the  above-mentioned  20  per 
cent  reserve  which  is  not  distributed, 
will  be  divided  equally  between  the 
states  and  federal  government  for 
indirect  restitution.  Refunds  to  the  states 
will  be  in  proportion  to  the  consumption 
cf  petroleum  products  in  each  state 
during  the  period  of  price  controls.  E.g., 
id.  at  68.116. 

B.  Eligibility  for  Refunds  From  the 
Refined  Products  Funds 

To  the  extent  that  it  is  possible,  the 
settlement  amount  of  $43,200,000,  plus 
accrued  interest,  will  be  distributed  to 
purchasers  of  covered  Enron  NGLs, 
NCIJ's  and  other  covered  refined 
products  who  can  show  that  they  were 
injured  by  Enron's  pricing  practices 
during  the  period  June  13, 1973  through 
January  27. 1981  (the  refund  period).* 


»  Shorlly  after  issuance  of  the  MSRP.  the  OHA 
announced  its  intention  to  apply  the  Mr-'.RP  in  all 
subpart  V  proceedings  involving  alleged  ciude  oil 
violations  and  solicited  comments  concerning  the 
refund  procedures.  51  FR  29689  (August  20. 1986). 
On  April  10. 1987,  the  OHA  issued  a  Notice 
analyzing  the  comments  and  set'ing  forth  final 
procedures  regarding  applications  for  crude  oil 
rt  funds.  52  FR  11737  (April  10. 1987). 

*  It  is  estimated  that  2,020.997.335.000  gallons  of 
petroleum  products  were  consumed  in  the  United 
States  during  the  period  August  1973  through 
jHnuary  1S81.  Mountain  Fuel,  14  DOE  at  88.868  n.  4. 
(1:^86). 

■  It  is  the  policy  of  the  DOE  to  pay  all  crude  oil 
rt;fund  claims  filed  before  )une  30, 1902,  at  the  rate 
of  S.0008  per  gallon.  However,  while  we  anticipate 
that  applicants  that  filed  their  claims  by  |une  30. 
1988.  will  receive  a  aupplt mental  refund  payment, 
we  will  decide  in  the  future  whether  claimants  that 
filed  later  Applications  should  receive  additional 
refunds.  E.g..  Hebrew  Rehabilitation  Center  for  the 
Aged.  21  DOE  t  85,148  (1991). 

'Applicants  are  only  eligible  to  receive  refunds 
based  upon  covered  products  purchased  from  the 


C.  Calculation  of  Refund  Amount 

We  are  adopting  a  volumetric  method 
to  apportion  the  Enron  escrow  account. 
Under  this  volumetric  refund  approach. 
a  claimant's  allocable  share  of  the 
refined  products  pool  is  equal  to  the 
number  of  gallons  of  covered  products 
purchased  during  the  refund  period 
times  a  per-gallon  refund  amount.  We 
will  derive  the  volumetric  figure  (per- 
gallon  refund  amount]  by  dividing  the 
$43,200,000  received  from  Enron  for 
refined  product  violations  by  the  total 
volume  of  covered  products  sold  by  the 
firm  during  the  regulatory  period.  This 
yields  a  volumetric  refund  amount  of 
$.00601  per  gallon,  exclusive  of  interest.' 
This  method  is  based  upon  the 
presumption  that  the  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  covered  products  sold  by 
Enron  during  the  regulatory  period.  E.g., 
American  Pacific  International,  Inc..  14 
DOE  H  85.158  at  88,293  (1886)  (API).* 

Under  the  volumetric  approach,  a  - 
successful  claimant  is  eligible  to  receive 
a  refund  equal  to  the  number  of  gallons 
of  covered  products  that  it  purchased 
from  the  covered  Enron  entitles  during 
the  period  June  13, 1973  through  the 
appropriate  date  of  decontrol  of  each 
product,  multiplied  by  the  per-gallon 
volumetric  amount  for  this  proceeding. 
In  addition,  each  successful  claimant 
will  receive  a  pro  rata  portion  of  the 
interest  that  has  accrued  on  the  Enron 
funds  since  the  date  of  remittance. 

As  in  previous  cases,  we  will 
establish  a  minimum  amount  of  $15  for 
refund  claims.  E.g.,  Uban  Oil  Co.,  9  DOE 
\  82.541  at  85,225  (1982). 

1.  Showing  of  Injury 

Each  claimant  will  be  required  to 
document  its  purchases  of  Enron's 
covered  products  during  the  refund 
period.  In  addition,  we  will  require  an 
applicant  to  demonstrate  that  it  was 
injured  by  the  alleged  overcharges.  In 


beginning  of  the  refund  period  until  the  last  date 
that  the  particular  product  claimed  was  subject  to 
price  controls.  Therelnre.  an  applicant  will  not  be 
eligible  to  receive  a  rr  fund  based  upon  butane  and 
nutural  gesolme  purchased  after  December  31, 1979. 
or  ethane  purchased  afier  .March  31. 1974,  because 
these  products  were  decontrolled  after  those  dates. 
E.g..  Gulf  Oil  Corp./ E.I.  du  Pont  de  Nemours,  14 
DOE  1  85.027  (1986). 

'To  compute  this  figure,  we  estimated  that  Enron 
sold  a  total  of  7,186.265.624  gallons  of  covered 
products  during  the  period  from  June  13, 1973 
through  January  27,  1981. 

'Nevertheless,  we  realize  that  the  impact  on  an 
individual  claimant  may  have  been  greater  than  the 
volumetric  amount.  Therefore,  the  volumetric 
presumption  will  be  rebuttable,  and  we  will  allow  a 
Claimant  to  submit  evidence  detailing  the  specific 
overcharges  that  it  incurred  in  order  to  be  eligilj)e 
for  a  larger  refund.  E.g..  Standard  Oil  Co./ Army  and 
A:r  Force  Exchange  Seivice.  12  DOE  \  85,015  (1984). 


order  to  demonstrate  that  it  < 
subsequently  raise  its  prices 
thereby  recover  the  increase 
associated  with  Enron's  allej 
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show  that  it  maintained  banl 
unrecovered  product  costs.  \ 
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establishing  with  reasonable 
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I  85.197  (1985).  In  order  to  de 
injury,  a  claimant  must  also  : 
market  conditions  would  not 
pass  through  those  ihcreasec 
customers.  E.g..  API  at  88,29i: 

2.  Small  Claims  Presumption 

We  are  also  adopting  a  pr< 
that  resellers,  retailers  and  r 
seeking  volumetric  refunds  o 
less  were  injured  by  Enron's 
practices.  E.g..  Texaco  Inc..  2 
i  85,147  (1990).  Under  the  sm 
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total  refund  of  $10,000  or  less 
required  to  make  a  detailed 
demonetration  of  injury.  Sue! 
applicant  need  only  documei 
purchase  volume  of  Enron  cc 
products. 

3.  Mid-Range  Presumption 

In  lieu  of  making  a  detailei 
of  injury,  a  reseller,  retailer  ( 
claimant  whose  allocable  sh 
Consent  Order  funds  for  pun 
Enron's  refined  products  exc 
$10,000  may  elect  to  receive 
the  larger  of  $10,000  or  60  pei 
allocable  share  up  to  $50,000 
Accordingly,  a  claimant  in  t^ 
will  only  be  required  to  prov 
documentation  of  its  purcha: 
of  Enron's  covered  products 
be  eligible  to  receive  a  refun 
percent  of  its  allocable  share 
$50,000.  E.g..  Sauvage.  17  DC 

4.  End-Users 

We  are  adopting  the  presu 
end-users,  i.e..  ultimate  cons 
whose  businesses  are  unrela 
petroleum  industry,  were  inj 
Enron's  alleged  overcharges. 
Corp.,  12  DOE  185.014  (1984 
Thornton  Oil  Corp..  12  DOE 
(1984).  Therefore,  end-users 
covered  products  need  only 
their  purchase  volumes  to  m 
sufficient  showing  of  injury  i 
their  full  allocable  shares. 

5.  Regulated  Firms  and  Coop 

Claimants  whose  prices  fo 
services  are  regulated  by  a  g 
agency  (such  as  a  public  util 
the  terms  of  a  cooperative  a; 
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C.  Calculation  of  Refund  Amount 

We  are  adopting  a  volumetric  method 
to  apportion  the  Enron  escrow  account. 
Under  this  volumetric  refund  approach, 
a  claimant's  allocable  share  of  the 
refined  products  pool  is  equal  to  the 
number  of  gallons  of  covered  products 
purchased  during  the  refund  period 
times  a  per-gallon  refund  amount.  We 
will  derive  the  volumetric  figure  (per- 
gallon  refund  amount)  by  dividing  the 
$43,200,000  received  from  Enron  for 
refined  product  violations  by  the  total 
volume  of  covered  products  sold  by  the 
firm  during  the  regulatory  period.  This 
yields  a  volumetric  refund  amount  of 
$.00601  per  gallon,  exclusive  of  interest.' 
This  method  is  based  upon  the 
presumption  that  the  alleged 
overcharges  were  spread  equally  over 
all  gallons  of  covered  products  sold  by 
Enron  during  the  regulatory  period.  Eg, 
American  Pacific  International  Inc..  14 
DOE  H  85.158  at  88,293  (1886)  [API].* 

Under  the  volumetric  approach,  a  - 
successful  claimant  is  eligible  to  receive 
a  refund  equal  to  the  number  of  gallons 
of  covered  products  that  it  purchased 
from  the  covered  Enron  entitles  during 
the  period  June  13, 1973  through  the 
appropriate  date  of  decontrol  of  each 
product,  multiplied  by  the  per-gallon 
volumetric  amount  for  this  proceeding. 
In  addition,  each  successful  claimant 
will  receive  a  pro  rata  portion  of  the 
interest  that  has  accrued  on  the  Enron 
funds  since  the  date  of  remittance. 

As  in  previous  cases,  we  will 
establish  a  minimum  amount  of  $15  for 
refund  claims.  E.g.,  Uban  Oil  Co.,  9  DOE 
H  82.541  at  85.225  (1982). 

1.  Showing  of  Injury 

Each  claimant  will  be  required  to 
document  its  purchases  of  Enron's 
covered  products  during  the  refund 
period.  In  addition,  we  will  require  an 
applicant  to  demonstrate  that  it  was 
injured  by  the  alleged  overcharges.  In 


beginning  of  the  refund  period  until  the  last  date 
that  the  particular  product  claimed  was  subject  to 
price  controls.  Thereiore.  an  appiicont  will  not  be 
eligible  to  receive  a  rrfuiid  based  upon  butane  and 
natural  gasoline  purchased  after  December  31, 1979. 
or  ethane  purchased  afier  .March  31. 1974,  because 
these  products  were  decontrolled  after  those  dates. 
E.S..  Gulf  Oil  Curp./E./.  du  Pont  de  Nemours.  14 
DOE  1  85.027  (1986). 

'To  compute  this  figure,  we  estimated  that  Hnron 
■old  a  total  of  7.186.265.624  gallons  of  covered 
products  during  the  period  from  June  13, 1973 
through  January  27,  1981. 

'Nevertheless,  we  realize  that  the  impact  on  an 
individual  claimant  mny  have  been  greater  than  the 
volumetric  amount.  Therefore,  the  volumetric 
presumption  will  be  rebuttable,  and  we  will  allow  a 
claimant  to  submit  evidence  detailing  the  specific 
overcharges  that  it  incurred  in  order  to  be  eligiij|e 
for  a  larger  refund.  E.g.,  Standard  OH  Co./ Army  and 
A:r  Force  Exchange  Service.  12  DOE  |  85,015  (1984). 


order  to  demonstrate  that  it  did  not 
subsequently  raise  its  prices  and 
thereby  recover  the  increased  costs 
associated  with  Enron's  alleged 
overcharges,  a  claimant  will  have  to 
show  that  it  maintained  banks  of 
unrecovered  product  costs.  We  are 
willing  to  accept  information 
establishing  with  reasonable  likelihood 
that  a  claimant  had  banks.  Seminole 
Refining,  Inc.,  12  DOE  H  85.188  (1985); 
see  also  Bayou  State  Oil  Corp..  12  DOE 
I  85,197  (1985).  In  order  to  demonstrate 
injury,  a  claimant  must  also  show  that 
market  conditions  would  not  permit  it  to 
pass  through  those  increased  costs  to  its 
customers.  E.g.,  API  at  88.295. 

2.  Small  Claims  Presumption 

We  are  also  adopting  a  presumption 
that  resellers,  retailers  and  refiners 
seeking  volumetric  refunds  of  $10,000  or 
less  were  injured  by  Enron's  pricing 
practices.  E.g.,  Texaco  Inc.,  20  DOE 
f  85,147  (1990).  Under  the  small  claims 
presumption,  an  applicant  seeking  a 
total  refund  of  $10,000  or  less  will  not  be 
required  to  make  a  detailed 
demonstration  of  injury.  Such  an 
apphcant  need  only  document  its 
purchase  volume  of  Enron  covered 
products. 

3.  Mid-Range  Presumption 

In  lieu  of  making  a  detailed  showing 
of  injury,  a  reseller,  retailer  or  refiner 
claimant  whose  allocable  share  of  the 
Consent  Order  funds  for  purchases  of 
Enron's  refined  products  exceeds 
$10,000  may  elect  to  receive  as  its  refund 
the  larger  of  $10,000  or  60  percent  of  its 
allocable  share  up  to  $50,000. 
Accordingly,  a  claimant  in  this  group 
will  only  be  required  to  provide 
documentation  of  its  purchase  volumes 
of  Enron's  covered  products  in  order  to 
be  eligible  to  receive  a  refund  of  60 
percent  of  its  allocable  share  up  to 
$50,000.  E.g..  Sauvage,  17  DOE  |  85.304. 

4.  End-Users 

We  are  adopting  the  presumption  that 
end-users,  i.e.,  ultimate  consumers, 
whose  businesses  are  unrelated  to  the 
petroleum  industry,  were  injured  by 
Enron's  alleged  overcharges.  Marion 
Corp.,  12  DOE  185.014  (1984):  see  also 

Thornton  Oil  Corp.,  12  DOE  \  85.112 
(1984).  Therefore,  end-users  of  Enron 
covered  products  need  only  document 
their  purchase  volumes  to  make  a 
sufficient  showing  of  injury  and  receive 
their  full  allocable  shares. 

5.  Regulated  Firms  and  Cooperatives 

Claimants  whose  prices  for  goods  and 
services  are  regulated  by  a  government 
agency  (such  as  a  public  utility),  or  by 
the  terms  of  a  cooperative  agreement. 


a  need  only  submit  documentation  of 
purchase  volumes  used  by  them  or,  in 
the  case  of  cooperatives,  sold  to  their 
members  in  order  to  receive  a  full 
volumetric  refund.  However,  regulated 
firms  or  cooperatives  will  be  required  to 
certify  that  they  will  pass  any  refund  on 
to  their  customers  or  member-customers, 
provide  us  with  a  full  explanation  nf 
how  they  plan  to  accomplish  the 
restitution,  and  certify  that  they  will 
notify  the  appropriate  regulatory  body 
or  membership  group  of  their  receipt  of 
the  refund.  Marathon  Petroleum  Co.,  14 
DOE  f  85.269  at  88.515  (1986):  see  also 
Office  of  Special  Council,  9  DOE 
\  82,538  at  85.203  (1982).  We  will  not 
require  a  public  utility  seeking  a  refund 
of  $10,000  or  less  to  submit  the  above 
referenced  certifications  and 
explanation.  Sales  of  covered  products 
by  cooperatives  to  non-members  will  be 
treated  in  the  same  manner  as  sales  by 
other  resellers  or  retailers. 

6.  Indirect  Purchasers 

Firms  that  made  indirect  purchases  of 
covered  Enron  products  during  the 
refund  period  may  also  apply  for 
refunds.  If  an  applicant  did  not  purchase 
directly  from  Enron,  but  believes  that 
covered  products  it  purchased  from 
another  firm  were  originally  purchased 
from  Enron,  the  applicant  must  establish 
its  basis  for  that  behef  and  identify  the 
reseller  from  whom  the  products  were 
purchased.  Indirect  purchasers  who 
either  fall  within  a  class  of  applicant 
whose  injury  is  presumed,  or  who  can 
prove  injury,  may  be  eligible  for  a 
refund  if  the  reseller  of  covered  Enron 
products  passed  through  Enron's  alleged 
overcharges  to  its  own  customers.  E.g., 
Dorchester  Gas  Corp.,  14  DOE  I  85.240 
at  88,451-52  (1988). 

7.  Spot  Purchasers 

We  are  adopting  the  rebuttable 
presumption  that  a  claimant  who  made 
only  spot  purchases  from  Enron  was  not 
injured  as  a  result  of  those  purchases.  A 
claimant  is  a  spot  purchaser  if  it  made 
only  sporadic  purchases  of  significant 
volumes  of  covered  Enron  products. 
Accordingly,  in  order  to  receive  a 
refund,  a  spot  purchaser  claimant  must 
rebut  the  spot  purchaser  presumption  by 
submitting  specific  and  detailed 
evidence  to  establish  the  extent  to 
which  it  was  injured  as  a  result  of  its 
spot  purchases  from  Enron.  E.g., 
Sauvage,  17  DOE  H  85.304. 

8.  Applicants  Seeking  Refunds  Based  on 
Allocation  Claims 

We  also  recognize  that,  while  the 
Consent  Order  makes  no  mention  of 
known  allocation  violations,  we  may 
receive  claims  alleging  Enron's  failure  to 


furnish  petroleum  products  that  it  was 
obliged  to  supply  under  the  DOE 
allocation  regulations  that  became 
effective  in  January  1974.  See  10  CFR 
part  211.  Such  claims  could  be  based  on 
the  Consent  Order's  broad  language 
regarding  the  matters  settled.  See 
section  III.B.  above.  Any  such 
application  will  be  evaluated  with 
reference  to  the  standards  set  forth  in 
subpart  V  implementation  decisions 
such  as  Office  of  Special  Counsel,  10 
DOE  I  85.046  at  88.220  (1982).  the  refund 
application  cases  such  as  Mobil  Oil 
Corp. /Reynolds  Industries,  Inc.,  17  DOE 
H  85,608  (1988),  Marathon  Petroleum 
Corp./Resoarch  Fuels,  Inc.,  17  DOE 
H  85.575  (1989).  These  standards 
generally  require  an  allocation  claimant 
to  demonstrate  the  existence  of  a 
supplier/purchaser  relationship  with  the 
Consent  Order  firm  and  the  likrlihood 
that  the  Consent  Order  firm  faiii;d  to 
furnish  petroleum  products  that  it  was 
obliged  to  supply  to  the  claimant  under 
10  CFR  part  211.  In  addition,  the 
claimant  should  provide  evidence  that  it 
sought  redress  from  the  alleged 
allocation  violation.  Finally,  the 
claimant  must  establish  that  it  was 
injured  and  document  the  extent  of  the 
injury. 

In  our  evaluation  of  whether 
allocation  claims  meet  these  standards, 
we  will  consider  various  factors.  For 
example,  we  will  seek  to  obtain  as  much 
information  as  possible  about  the 
Agency's  treatment  of  complaints  made 
to  it  by  the  claimant.  We  will  also  look 
at  any  affirmative  defenses  that  Enron 
may  have  had  to  the  alleged  allocation 
violation.  E.g^.,  id.  In  assessing  an 
allocation  claimant's  injury,  we  will 
evaluate  the  effect  of  the  alleged 
allocation  violation  on  its  entire 
business  operations  with  particular 
reference  to  the  amount  of  product  that 
it  received  from  suppliers  other  than 
Enron.  In  determining  the  amount  of  an 
allocation  refund,  we  will  utilize  any 
information  that  may  be  available 
regarding  the  amount  of  Enron 
allocation  violations  in  general  and 
regarding  the  specific  allocation 
violation  alleged  by  the  claimants. 
Finally,  since  the  Enron  Consent  Order 
reflects  a  negotiated  compromise  of  the 
issues  involved  in  an  enforcement 
proceeding  against  Enron,  as  well  as 
potential  unknown  violations,  and  the 
Consent  Order  amount  is  therefore  less 
than  Enron's  potential  liability,  we  will 
pro  rate  any  allocation  refunds  that 
would  otherwise  be  disproportionately 
large  in  relation  to  the  Consent  Order 
fund.  Cf  Amtel,  Inc./Whitco,  Inc.,  19 
DOE  I  85.319  (1989). 
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V.  General  Refund  Application 
Requirements  for  the  Refined  Products 
Pool 

Pursuant  to  10  CFR  205.283.  we  will 
now  accept  Applications  for  Refund 
from  individuals  and  firms  that 
purchased  controlled  refined  petroleum 
products  sold  by  Enron  during  the 
period  between  June  13, 1973,  until  the 
product  claimed  was  decontrolled. 
There  is  no  specific  application  form 
that  must  be  used.  However,  the 
following  information  should  be 
included  in  all  Applications  for  Refund: 

(1)  The  name  of  the  Consent  Order  firm, 
Enron  Corp.,  the  case  number  (KEF-C116)  and 
the  applicant's  name  should  be  prominently 
displayed  on  the  first  page. 

(2)  The  name,  title,  and  telephone  number 
cf  a  person  who  may  be  contacted  for 
additional  information  concerning  the 
Application. 

(3)  The  usc(8)  of  tJie  covered  Enron  refined 
product(s)  by  the  applicant,  i.e.,  reseller, 
retailer,  refiner,  end-user,  public  utility  or 
cooperative. 

(4)  Monthly  schedules  of  the  applicant's 
purchases  of  each  type  of  refined  petroleum 
product  that  it  purchased  from  UPC,  Inc.  and 
Northern  Propane  Gas  Company  from  June 
13, 1973,  or  from  Florida  Hydrocarbons 
Company  from  September  1, 1979,  until  the 
product  was  decontrolled  must  be  submitted. 
The  applicant  should  indicate  the  name  of  its 
supplier  and  the  delivery  location.  The 
applicant  should  indicate  the  name  of  its 
supplier  and  the  delivery  location.  The 
applicant  should  indicate  the  source  of  this 
volume  information.  Monthly  schedules 
should  be  based  upon  actual, 
contemporaneous  business  records.  If  such 
records  are  not  available,  the  applicant  may 
submit  estimates  provided  that  those 
estimates  are  reasonable  and  the  estimation 
methodology  is  explained  in  detail. 

(5)  If  the  applicant  was  an  indirect 
purchaser,  it  should  submit  the  name,  address 
and  telephone  number  of  its  immediate 
supplier  and  indicate  why  it  believes  that  the 
covered  product  was  originally  sold  by  a 
covered  Enron  entity. 

(6)  If  the  applicant  is  a  reseller,  retailer  or 
refiner  whose  volumetric  share  exceeds 
$10,000,  it  must  indicate  whether  it  elects  to 
receive  its  maximum  refund  under  the 
presumptions  of  injury.  If  it  does  not  elect  a 
presumption  of  injury,  it  must  submit  a 
detailed  showing  that  it  was  injured  by  a 
covered  Enron  entity's  pricing  practices.  See 
section  IV.C.l. 

(7)  A  statement  whether  the  applicant  or  a 
related  firm  has  filed,  or  authorized  any 
individual  to  file  on  its  behalf,  any  other 
Application  for  Refund  in  the  Enron 
proceeding,  and  if  so,  an  explanation  of  the 
circumstances  surrounding  that  filing  or 
authorization. 

(8)  A  statement  whether  the  applicant  was 
in  any  way  affiliated  with  Enron.  If  so.  the 
applicant  should  explain  the  nature  of  the 
affiliation. 

(9)  A  statement  whether  there  has  been 
any  change  in  ownership  of  the  entity  that 
purchased  the  covered  Enron  products  at  any 


time  during  or  after  the  refund  period.  If  so, 
the  name  and  address  of  the  current  (or 
former)  owner  should  be  provided. 

(10)  A  statement  of  whether  the  applicant 
is  or  has  been  involved  as  a  party  in  any 
DOE  or  private  section  210  enforcement 
actions.  If  these  actions  have  been 
terminated,  the  applicant  should  describe  the 
action  and  its  current  status.  The  applicant  is 
under-a  continuing  obligation  to  keep  the 
CHA  informed  of  any  change  in  status  during 
the  pendency  of  the  Applir,f:tion  for  Refund. 
Ste  10  CFR  205.9(d). 

(11)  The  following  signed  statement: 

I  swear  (or  affirm)  that  the  information 
submitted  is  true  and  accurate  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  1001. 

All  Applications  for  Refund  must  be  filed  in 
duplicate  and  must  be  filed  no  later  than 
April  30, 1992.  A  copy  of  each  Application 
V  ill  be  available  for  public  inspection  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Forrestal  Building, 
Room  lE-234, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  Any  applicant 
that  believes  that  its  Application  contains 
confidential  information  must  so  indicate  on 
the  first  page  of  the  Application  and  must 
submit  two  additional  copies  of  its 
Application  from  which  the  material  alleged 
to  be  confidential  has  been  deleted,  together 
with  a  statement  specifying  has  been  deleted, 
together  with  a  statement  specifying  why  the 
information  is  privileged  or  corffidential.  All 
Applications  should  be  sent  to:  Enron  Corp., 
Refund  Proceeding,  Case  No.  KEF-0116, 
Office  of  Hearings  and  Appeals,  Department 
of  Energy,  1000  Independence  Avenue  SW., 
Washington,  DC  20585. 

VI.  Distribution  of  Refunds  Remaining 
After  Consideration  of  All  Refined 
Product  Refund  Applications 

In  the  event  that  money  remains  after 
after  all  meritorious  refund  Applications 
have  been  processed,  the  funds  in  the 
Enron  refined  products  escrow  account 
will  be  disbursed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA).  15  U.S.C.A.  4501-1507  (West 
Supp.  1991). 

It  is  therefore  ordered  that:    ' 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Enron  Corp.  pursuant  to  the 
Consent  Order  finalized  on  July  27, 1988, 
may  now  be  filed, 

(2)  Applications  for  Refund  from  the 
Enron  Corp.  refined  product  pool  must 
be  postmarked  no  later  than  April  30, 
1992. 

(3)  Applications  for  refund  from  the 
Enron  Corp.  crude  oil  pool  must  be 
postmarked  no  later  than  June  30, 1992 
and  filed  pursuant  to  the  procedures 
established  in  Petrol  Products,  Inc.,  20 
DOE  H  85.436  (1990), 


(4)  The  Director  of  Special  Accounts 
and  Payroll,  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development,  Office  of  the  Controller.  " 
Department  of  Energy,  shall  take  all 
steps  necessary  to  transfer  $4,800,000, 
plus  accrued  interest,  from  the  Enron 
Corp.  subaccount,  Account  Number 
730V00221Z,  pursuant  to  Paragraphs  (5). 
(6),  and  (7)  of  this  Decision, 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $1,920,000, 
plus  accrued  interest,  of  the  funds 
obtained  pursuant  to  paragraph  (4) 
above,  into  the  subaccount  denominated 
"Crude  Tracking-States,"  Number 
999DOE003W. 

(6)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $1,920,000. 
plus  accrued  interest,  of  the  funds 
obtained  pursuant  to  paragraph  (4) 
above,  info  the  subaccount  denominated 
"Crude  Tracking-Federal,"  Number 
999DOE002W, 

(7)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $960,000,  plus 
accrued  interest,  of  the  funds  obtained 
pursuant  to  paragraph  (4)  above,  into 
the  subaccount  denominated  "Crude 
Tracking-Claimants  4,"  Number 
999DOE010Z. 

Dated:  July  10, 1991. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
(FR  Doc.  91-17478  Filed  7-22-91;  8:45  am] 

BILLINO  CODE  (4SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3977-3] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

aqency:  Environmental  Protection 
Agency. 

ACTtON:  Notice. 

SUMMARY:  In  compliance  with  the    ' 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  22, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA,  (202)  382-2740, 


SUPPLEMENTARY  INFORMATIO 
Office  of  Water 

Title:  Discharge  Monitorin] 
ICR  «0229.06). 

Abstract:  Information  colle 
the  Discharge  Monitoring  Re| 
related  to  the  monitoring  and 
requirements  of  the  National 
Discharge  Elimination  Syster 
covers  point  source  dischargi 
pollutants  to  surface  waters, 
of  the  Clean  Water  Act  autht 
issuing  of  NPDES  permits  in 
ensure  compliance  with  the  i 
pollution  control  provisions, 
Best  Available  Treatment  Ec 
Achievable  (BAT)  guidelines 
quality  standards,  and  pretre 
requirements. 

All  point  source  discharge) 
into  U.S.  waters  must  have  a 
permit  specifying  effluent  lin 
Conditions  on  the  NPDES  pc 
require  sampling,  analysis,  a 
to  the  permit  authority,  whic 
EPA  Region  or  one  of  the  39 
States.  Permit  limits  and  reqi 
vary  considerably  based  on  i 
in  categories  of  facilities,  the 
size  of  discharges,  and  the  re 
waters.  Furthermore,  some  S 
requirements  stemming  from 
regulations,  and  delegated  S 
administering  NPDES  progra 
some  flexibility  in  setting  mc 
and  reporting  requirements  \ 
those  imposed  by  EPA. 

Nonetheless,  all  permits  in 
requirements  involving  poUu 
parameters  to  be  sampled  ar 
sampling  and  analysis  frequ( 
sampling  location,  and  repor 
frequency.  In  spite  of  the  vai 
monitoring  and  reporting  req 
between  permittees.  EPA  rec 
permittees  to  submit  most  of 
in  a  standardized  format  so  i 
facilitate  review.  Permittees 
use  the  Discharge  Monitorin; 
(DMR)  form.  Permittees  may 
supplemental  forms  where  tl 
permitting  authority  requires 
other  than  effluent  monitorir 

EPA  Regions  and  the  dele] 
use  the  information  submitte 
DMRs  in  order  to  set  approp 
limits  and  conditions  and  tin 
evaluate  permittees'  complii: 
their  permit  limits. 

EPA  may  also  use  DMR  d< 
basis  for  developing  future  e 
guidelines.  In  addition,  perm 
authorities  may  use  the  data 
permit  requirements  or  for  ci 
compliance  activities.  Furthi 
citizens'  groups  may  make  u 
data  to  monitor  compliance 
dischargers. 
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(4)  The  Director  of  Special  Accounts 
and  Payroll,  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development,  Office  of  the  Controller,  " 
Department  of  Energy,  shall  take  ail 
steps  necessary  to  transfer  $4,600,000, 
plus  accrued  interest,  from  the  Enron 
Corp.  subaccount.  Account  Number 
730V00221Z,  pursuant  to  Paragraphs  (5), 
(6),  and  (7)  of  this  Decision, 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $1,920,000, 
plus  accrued  interest,  of  the  funds 
obtained  pursuant  to  paragraph  (4) 
above,  into  the  subaccount  denominated 
"Crude  Tracking-States,"  Number 
999DOE003W. 

(6)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $1,920,000, 
plus  accrued  interest,  of  the  funds 
obtained  pursuant  to  paragraph  (4) 
above,  info  the  subaccount  denominated 
"Crude  Tracking-Federal,"  Number 
999DOE002W. 

(7)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $960,000,  plus 
accrued  interest,  of  the  funds  obtained 
pursuant  to  paragraph  (4)  above,  into 
the  subaccount  denominated  "Crude 
Tracking-Claimants  4,"  Number 
999DOE010Z. 

Dated:  July  10, 1991. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc.  91-17478  Filed  7-22-91;  8:45  am] 

BILLING  CODE  645(M)1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3977-3J 

Agency  Information  Collection 
Activities  Under  0MB  Review 

aqency:  Environmental  Protection 
Agency. 

ACTtON:  Notice. 

SUMMARY:  In  compliance  with  the    ' 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  22, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA,  (202)  382-2740. 


SUPPLEMENTARY  INFORMATION: 
Office  of  Water 

Title:  Discharge  Monitoring  Report 
ICR  #0229.06). 

Abstract:  Information  collection  for 
the  Discharge  Monitoring  Report  is 
related  to  the  monitoring  and  reporting 
requirements  of  the  National  Pollutant 
Discharge  Elimination  System,  which 
covers  point  source  discharges  of 
pollutants  to  surface  waters.  Section  402 
of  the  Clean  Water  Act  authorizes  the 
issuing  of  NPDES  permits  in  order  to 
ensure  compliance  with  the  Act's 
pollution  control  provisions,  including 
Best  Available  Treatment  Economically 
Achievable  (BAT)  guidelines,  water 
quality  standards,  and  pretreatment 
requirements. 

All  point  source  dischargers  of  waters 
into  U.S.  waters  must  have  an  NPDES 
permit  specifying  effluent  limitations. 
Conditions  on  the  NPDES  permits 
require  sampling,  analysis,  and  reporting 
to  the  permit  authority,  which  can  be  an 
EPA  Region  or  one  of  the  39  delegated 
States.  Permit  limits  and  requirements 
vary  considerably  based  on  differences 
in  categories  of  facilities,  the  nature  and 
size  of  discharges,  and  the  receiving 
waters.  Furthermore,  some  States  have 
requirements  stemming  from  their  own 
regulations,  and  delegated  States 
administering  NPDES  programs  have 
some  flexibility  in  setting  monitoring 
and  reporting  requirements  beyond 
those  imposed  by  EPA. 

Nonetheless,  all  permits  include 
requirements  involving  pollutant 
parameters  to  be  sampled  and  analyzed, 
sampling  and  analysis  frequency, 
sampling  location,  and  reporting 
frequency.  In  spite  of  the  variation  in 
monitoring  and  reporting  requirements 
between  permittees,  EPA  requires 
permittees  to  submit  most  of  their  data 
in  a  standardized  format  so  as  to 
facilitate  review.  Permittees  generally 
use  the  Discharge  Monitoring  Report 
(DMR)  form.  Permittees  may  use 
supplemental  forms  where  their 
permitting  authority  requires  monitoring 
other  than  effluent  monitoring. 

EPA  Regions  and  the  delegated  States 
use  the  information  submitted  in  the 
DMRs  in  order  to  set  appropriate  permit 
limits  and  conditions  and  then  to 
evaluate  permittees'  compliance  with 
their  permit  limits. 

EPA  may  also  use  DMR  data  as  a 
basis  for  developing  future  effluent 
guidelines.  In  addition,  permit 
authorities  may  use  the  data  for  revising 
permit  requirements  or  for  conducting 
compliance  activities.  Furthermore, 
citizens'  groups  may  make  use  of  DMR 
data  to  monitor  compliance  of 
dischargers. 


The  total  burden  of  the  DMR 
collection  is  16,080,000  hours,  which  is 
roughly  a  1.5  million  hour  increase  over 
the  previously  approved  total.  This 
primarily  reflects  the  inclusion  of  storm 
water  monitoring  in  this  package  and  an 
increase  in  monitoring  for  toxic 
pollutants.  The  total  cost  of  this 
collection  to  respondents  is  $247,446,845. 

Burden  Statement:  The  average 
burden  imposed  by  the  Discharge 
Monitoring  Report  is  15.96  hours  per 
response.  This  figure  includes  the  time 
required  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  All  facilities  discharging 
wastewater. 

Estimated  No.  of  respondents:  170.721. 

Estimated  total  annual  burden  on 
respondents:  16,080,000  hours. 

Frequency  of  collection:  Monthly, 
quarterly,  semi-annually,  annually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y),  401  M  Street.  SW.. 

Washington.  DC  20460. 
and 
Matt  Mitchell,  Office  of  Management 

and  Budget,  Office  of  Information  and 

Regulatory  Affairs.  725 17th  St..  NW.. 

Washington.  DC  20503. 

Dated:  July  17. 1991. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division. 

(PR  Doc.  91-17467  Filed  7-22-91;  8:45  am) 

■lUINO  CODE  SU0-9&-M 


[FRL-3977-21 

An  Invitation  for  Preproposalt  for  th« 
Environmental  Education  and  Training 
Program:  Correction  Notice 

The  notice  about  the  Invitation  for 
Preproposals  for  the  Environmental 
Education  and  Training  Program 
(published  July  2. 1991  at  (56  FR  30444) 
neglected  to  include  the  names  and 
addresses  of  the  EPA  Regional 
Environmental  Education  Coordinators 
at  the  end  of  the  notice.  They  are: 

Region  1— Cleo  Pizana,  JFK  Federal 

Building,  Boston,  MA  02203,  (617)  565- 

3115 
Region  2— Terry  Ippolito,  26  Federal 

Plaza,  New  York,  NY  10278,  (212)  264- 

2980 
Region  3 — Bonnie  Smith.  841  Chestnut 

Street,  3C100.  Philadelphia.  PA  19107. 

(215)  597-9800 


Region  4 — Alice  Crosby,  345  Courtland 

Street,  NE.,  Atlanta.  GA  30365,  (404) 

347-4727 
Region  5 — Margaret  McCue,  230  South 

Dearborn  Street.  Chicago,  IL  60604, 

(312)  353-2000 
Region  6 — Sandy  Sevier,  1445  Ross 

Avenue,  Dallas,  TX  75202.  (214)  655- 

6444 
Region  7 — Rowena  Michaels.  726 

Minnesota  Avenue  Kandas  City,  KS 

66101,  (913)  551-7003 
Region  8— Cece  Forget.  One  Denver 

Place,  999  18th  Street,  Suite  500, 

Denver,  CO  80202-2405 
Region  9 — Virginia  Donahue,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105,  (415)  744-1305 
Region  10— Mary  Neilson,  1200  Sixth 

Avenue.  Seattle,  WA  98101,  (206)  442- 

1200. 

Specific  questions  about  the 
Education  and  Training  Program  can  be 
directed  to:  Mr.  George  Walker  (A107). 
Office  of  Environmental  Education, 
Environmental  Protection  Agency.  401  M 
Street.  Washington,  DC  SW..  20460. 
(202)  382-4484. 
Michael  O'Reilly. 
Acting  Director 

(FR  Doc.  91-17466  Filed  7-22-91;  8:45  am] 

■ILLINO  CODE  »S40-S0-M 


[OPTS-1401S1;  FRL-3933-9] 

Access  to  Confidential  Business 
Information  by  Computer  Resource 
Management,  Inc. 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. - 

SUMMARY:  EPA  has  authorized  its 
contractor.  Computer  Resource 
Management,  Inc.  (CRM),  of  Hemdon, 
Virginia,  for  access  to  information  which 
has  been  submitted  to  EPA  under 
section  8  of  the  Toxic  Substances 
Control  Act  (TSCA).  Some  of  the 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  August  2, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling,  Acting  Director.  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm. 
E-545,  401  M  St.,  SW..  Washington,  DC 
20460,  (202)  554-1404.  TDD:  (202)  554- 
0551. 
SUPPlf  MENTARV  INFORMATION:  Under 

contract  number  66-01-0026.  contractor 


Computer  Resource  Management,  Inc. 
(CRM),  of  950  Hemdon  Parkway,  suite 
360.  Hemdon,  VA  22070-5500,  will  assist 
the  Office  of  Toxic  Substances  (OTS)  in 
performing  quality  control  of  data 
reported  under  the  1990  update  of  the 
Toxic  Substances  Control  Act  (TSCA) 
Inventory. 

In  accordance  with  40  CFR  2.306{j). 
EPA  has  determined  that  under  EPA 
contract  number  68-01-0026,  CRM  will 
require  access  to  CBI  submitted  to  EPA 
under  section  8  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract.  CRM  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  section  8  of  TSCA.  Some  of 
the  information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  section 
8  of  TSCA  that  EPA  may  provide  CRM 
access  to  these  CBI  materials  on  a  need- 
to-know  basis  only.  All  access  to  TSCA 
CBI  under  tliis  contract  will  take  place 
at  EPA  Headquarters  and  at  CRM's 
facility. 

CRM  has  been  authorized  access  to 
TSCA  CBI  at  its  facility  at  2110-C 
Gallows  Rd.,  Vienna,  Virginia,  under  the 
EPA  "Contractor  Requirements  for  the 
Control  and  Security  of  TSCA 
Confidential  Business  Information" 
security  manual.  EPA  has  approved 
CRM's  security  plan  and  has  performed 
the  required  inspection  of  its  facility  and 
has  found  the  facility  to  be  in 
compliance  with  the  manual.  Upon 
completing  review  of  the  CBI  materials, 
CRiM  will  return  all  transferred 
materials  to  EPA.  Clearance  for  access 
to  TSCA  CBI  under  this  contract  may 
continue  until  December  31, 1991. 

CRM  personnel  will  be  required  to 
sign  non-disclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated;  July  15, 1991. 
George  A.  Bonina, 

Acli.'i^  Director.  Information  Management 
Division.  Office  of  Toxic  Substances. 
|FR  Doc.  91-17468  Filed  7-22-91;  8:45  am| 

BILUNG  CODE  eSCO-SO-f 


FEDERAL  MARITIME  COMMISSION 

Lykes/ICL  Discussions  and 
Cooperative;  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  such  agreement  at  the 
Vi/ashington,  DC.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 


NW.,  room  10325.  Interested  pEirties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
48  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  Noj  217-011324-003. 

Title:  Transpacific  Space  Utilization 
Agreement. 

Parties:  TWRA  Conference  Parties. 
American  President  Lines,  Ltd. 
Kawasaki  Kiscn  Kaisha,  Lid. 
A.P.  Moller-Maersk  Line. 
Mitsui  O.S.K.  Lines,  Ltd. 
Neptune  Orient  Lines,  Ltd. . 
Nippon  Liner  System,  Ltd. 
Nippon  Yusen  Kaisha,  Ltd. 
Sea-Land  Service,  Inc. 

Independent  Carrier  Parties 
Evergreen  Marine  Corporation 
Hyundai  Merchant  Marine  Co.,  Ltd. 
Orient  Overseas  Container  Line 
Hanjin  Shipping  Co.,  Ltd. 
Transportacion  Maritima  Mexicana, 

S.A.  (Mexican  Line) 

Synopsis:  The  proposed  amendment 
would  add  Yang  Ming  Lines  as  an 
independent  carrier  party  to  the 
Agreement.  The  parties  have  requested 
a  shortened  review  period. 

Agreement  No.:  203-011338. 
Title:  Lykes/ICL  Discussion  and 
Cooperative  Working  Agreement. 
Parties: 

Independent  Container  Line,  Ltd. 
Lykes  Bros.  Steamship  Co.,  Inc. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  meet, 
discuss,  exchange  information  and  reach 
consensus  on  matters  in  the  trade 
between  U.S.  Atlantic  and  Gulf  Coast 
ports  and  points  and  Northern  Europe 
and  the  Mediterranean.  Adherence  to 
any  agreement  reached  by  the  parties  is 
voluntary. 

Dated:  July  17, 1991. 

By  Order  of  the  Federal  Maritime 

Commission. 

|oseph  C.  Polking, 

Secretary. 

[PR  Doc.  91-17395  Filed  7-22-91;  8:45  amj 

BILUNC  COOC  e730-0t-M 


FEDERAL  RESERVE  SYSTEM 

Country  Bancorporation,  et  at.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
12, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Country  Bancorporation, 
Crawfordsville,  Iowa;  formerly  named 
Walker  Bancsharcs  Corporation,  to 
acquire  100  percent  of  the  voting  shares 
of  Peoples  Trust  and  Savings  Bank, 
Riverside,  Iowa;  Crawfordsville 
Insurance  Agency,  Inc.,  Crawfordsville, 
Iowa,  and  thereby  indirectly  acquire 
Peoples  Savings  Bank,  Crawfordsville, 
Iowa;  and  Center  Point  Banshares  Corp., 
Crawfordsville,  Iowa,  and  thereby 
indirectly  acquire  Iowa  State  Bank  and 
Trust  Company,  Center  Point,  Iowa. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  United  Missouri  Bancshares,  Inc., 
Kansas  City,  Missouri;  to  acquire  100 
percent  of  the  voting  shares  of  National 
Bank  of  the  West,  Colorado  Springs. 
Colorado. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco,  California  94105: 


1.  FNB  Bancorp,  Los  Angele 
California;  to  become  a  bank  I 
company  by  acquiring  100  per 
voting  shares  of  Founders  Nat 
of  Los  Angeles,  Los  Angeles,  C 

Board  of  Governors  of  the  Fede 
System,  July  17, 1991. 
Jennifer  J,  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-17412  Filed  7-22-91:  8;' 

BILLING  CODE  SIIO-OI^F 


First  Chicago  Corporation;  N 
Application  To  Engage  de  N< 
Permissible  Nonbanking  Acti 

The  company  listed  in  this  r 
filed  an  application  under  §  Z2 
of  the  Board's  Regulation  Y  (i; 
225.23(a)(1))  for  the  Board's  ap 
under  section  4(c)(8)  of  the  Ba; 
Holding  Company  Act  (12  U.S 
1843(c)(8))  and  §  225.21(a)  of  F 
Y  (12  CFR  225.21(a))  to  comme 
engage  de  novo,  either  direct)} 
through  a  subsidiary,  in  a  noni 
activity  that  is  listed  in  §  225.2 
Regulation  Y  as  closely  relatec 
banking  and  permissible  for  bi 
holding  companies.  Unless  oth 
noted,  such  activities  will  be  c 
throughout  the  United  States. 

The  application  is  available 
immediate  inspection  at  the  Ft 
.  Reserve  Bank  indicated.  Once 
application  has  been  accepted 
processing,  it  will  also  be  avai 
inspection  at  the  offices  of  the 
Governors.  Interested  persons 
express  their  views  in  writing 
question  whether  consummatii 
proposal  can  "reasonably  be  e 
to  produce  benefits  to  the  publ 
as  greater  convenience,  increa 
competition,  or  gains  in  efficie 
outweigh  possible  adverse  eff« 
as  undue  concentration  of  resc 
decreased  or  unfair  competitio 
confiictB  of  interests,  or  unsoui 
banking  practices."  Any  reque 
hearing  on  this  question  must  1 
accompanied  by  a  statement  o 
reasons  a  written  presentation 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  qui 
fact  that  are  in  dispute,  summe 
evidence  that  would  be  presen 
hearing,  and  indicating  how  th 
commenting  would  be  aggrieve 
approval  of  the  proposal. 

Comments  regarding  the  app 
must  be  received  at  the  Reserv 
indicated  or  the  offices  of  the  I 
Governors  not  later  than  Augu 
1991. 

A.  Federal  Reserve  Bank  of  < 

(David  S.  Epstein,  Vice  Preside 
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FEDERAL  RESERVE  SYSTEM 

Country  Banccrporation,  et  at.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Dank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
'  company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Dank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Dank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
12. 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Country  Boncorporation, 
Crawfordsville.  Iowa;  formerly  named 
Walker  Bancsharcs  Corporation,  to 
acquire  100  percent  of  the  voting  shares 
of  Peoples  Trust  and  Savings  Bank. 
Riverside,  Iowa;  Crawfordsville 
Insurance  Agency,  Inc..  Crawfordsville. 
Iowa,  and  thereby  indirectly  acquire 
Peoples  Savings  Bank.  Crawfordsville. 
Iowa;  and  Center  Point  Banshares  Corp., 
Crawfordsville.  Iowa,  and  thereby 
indirectly  acquire  Iowa  State  Bank  and 
Trust  Company.  Center  Point.  Iowa. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  United  Missouri  Bancshares,  Inc., 
Kansas  City,  Missouri;  to  acquire  100 
percent  of  the  voting  shares  of  National 
Bank  of  the  West.  Colorado  Springs. 
Colorado. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Director, 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco.  California  94105: 


1.  FNB  Bancorp,  Los  Angeles. 
California;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Founders  National  Bank 
of  Los  Angeles,  Los  Angeles.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  17, 1991. 
Jennifer  J.  lohnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-17412  Filed  7-22-91:  8:45  am] 

B4LLIN0  OOOC  6210-01-f 


First  Chicago  Corporation;  Notice  of 
Application  To  Engage  de  Novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
.  Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased     ♦ 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  12. 
1991. 

A.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein,  Vice  President)  230 


South  LaSalle  Street,  Chicago,  Illinois 
60690: 

7.  First  Chicago  Corporation,  Chicago, 
Illinois,  and  Gary-Wheaton  Corporation, 
Wheaton.  Illinois;  to  engage  de  novo 
through  its  subsidiary,  G-W  Life 
Insurance  Company,  Wheaton,  Illinois, 
in  reinsurance  of  credit  life  and  credit 
disability  insurance  that  is  directly 
related  to  extensions  of  credit  by  all  of 
the  subsidiary  banks  of  First  Chicago 
Corporation. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  17, 1991. 

)ennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-17413  Filed  7-22-91:  8:45  am) 

BILUNO  CODE  (21»41-F 


Todd  M.  Langenfeid,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  12, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

7.  Todd  M.  Langenfeid,  Earling,  Iowa; 
to  acquire  an  additional  13.42  percent  uf 
the  voting  shares  of).  Carl  H. 
Bancorporation,  Earling,  Iowa,  as  the 
result  of  a  stock  redemption  for  a  total 
of  34.57  percent,  and  thereby  indirectly 
acquire  Farmers  Trust  and  Savings 
Bank,  Earling,  Iowa. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

7.  Patricia  A.  Carney,  Kansas  City, 
Missouri;  to  acquire  26  percent,  and 
Charles  A.  Garney,  Kansas  City. 
Missouri,  to  acquire  24  percent  of  the 
voting  shares  of  NKC  Bancshares,  Inc., 
North  Kansas  City.  Missouri,  and 


thereby  indirectly  acquire  Norbank. 
North  Kansas  City.  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 

System,  fuly  17, 1991. 

Jennifer ).  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-17414  Filed  7-22-91;  8:45  am] 

•lUJNG  COOC  t21IM>1-F 


Steams  Financial  Services,  Inc.; 
Formation  of.  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  91- 
13920)  published  at  page  27,020  of  the 
issue  for  Wednesday,  June  12, 1991. 

Under  the  Federal  Reserve  Bank  of 
Minneapolis,  the  entry  for  Stearns 
Financial  Services,  Inc.  is  amended  to 
read  as  follows: 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President),  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

7.  Stearns  Financial  Services.  Inc., 
Albany,  Minnesota;  to  acquire  89.6 
percent  of  the  voting  shares  of  National 
Bank  of  Canby,  Canby,  Minnesota.  In 
connection  with  this  application. 
Applicant  also  proposes  to  engage  in 
general  insurance  agency  activities  in  a 
place  that  has  a  population  not 
exceeding  5.000  pursuant  to 
§  225.25(b)(8)(iii)(A)  of  the  Board's 
Regulation  Y. 

Comments  on  this  application  must  be 
received  byAugust  6, 1991. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  16. 1991. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-17405  Filed  7-22-91;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

[Docket  No.  9227] 

Kinney  Drugs,  Inc.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 


order  prohibits,  among  other  things,  a 
pharmaceutical  firm  from  organizing 


or 
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entering  into  any  agreement  among 
pharmacy  firms  to  withdraw  from  or 
refuse  to  enter  into  a  third-party  payer 
prescription  drug  plan;  for  ten  years, 
from  stating  or  communicating  to  any 
pharmacy  firm  the  intent  to  enter  into  or 
refuse  to  enter  into  any  third-party 
payer  prescription  drug  plan;  and  for 
eight  years,  from  providing  comments  or 
advice  to  any  pharmacist  or  pharmacy 
firm  on  the  desirability  or 
appropriateness  of  entering  into  or 
refusing  to  enter  into  any  third-party 
payer  prescription  drug  plan. 
DATES:  Complaint  issued  April  19, 1989. 
Order  issued  |u!y  1, 1S91.' 
FOR  FURT»::.R  INFORMATION  CONTACT: 
Karen  Bokat.  FTC/S-3308,  Washington, 
DC  20580.  (202)  326-2912. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  Ma.-ch  26, 1991,  there  was 
published  in  the  Federal  Register.  56  FR 
12534,  a  proposed  consent  agreement 
witLanalysis  In  the  Matter  of  Chain 
Pharmacy  Association  of  New  York 
State,  Inc.,  et  al.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec.  6,  38  Stat.  721: 15  U.S.C.  46. 
Interprets  or  applies  sec.  5,  38  Stat.  719,  as 
amended;  15  U  S.C.  45. 
Benjamin  I.  Barman, 
Acting  Secretary. 

|FR  Doc.  91-174}7  Filed  7-22-91;  8:45  am) 
BILLING  CODE  6750-01- M 


(Docket  9227] 

James  E.  Krahulec;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting    . 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  Mr. 

'  Copies  of  the  Camplaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  h  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580. 


Krahulec  from  organizing  or  entering 
into  any  agreement  with  any  pharmacy 
firms  to  boycott,  withdraw  from  or 
refuse  to  enter  into  a  third-party  payer 
prescription  drug  plan;  for  ten  years, 
from  organizing,  sponsoring,  or 
attending  a  meeting  of  pharmacy  firms 
at  which  persons  make  any  statements 
concerning  the  pharmacy  firm's  intent  to 
enter  into  or  refuse  to  enter  into  any 
third-party  payer  prescription  drug  plan; 
for  ten  years,  from  communicating  to 
any  pharmacy  firm,  other  than  Mr. 
Krahulec's  employer,  any  information 
concerning  any  pharmacy  firm's 
intention  to  enter  into  or  refuse  to  enter 
into  any  third-partj-  payer .p."»ftcription 
drug  plan;  and  for  eight  years,  from  - 
providing  comments  or  advice  to  any 
pharmacist  or  pharmacy  firm- on  the 
desirability  or  appropriateness  of 
entering  into  or  refusing  to  enter  into 
any  third-party  payer  prescription  drug 
plan. 

DATES:  Complaint  issued  April  19, 1989. 

Order  issued  July  1, 1991.' 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Bokat.  FrC/S-3308,  Washington. 
DC  20580.  (202)  326-2912. 

SUPPLEMENTARY  INFORMATION:  On 

Tuesday.  March  28, 1991,  there  was 
published  in  the  Federal  Register,  56  FR 
12534,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Chain 
Pharmacy  Association  of  New  York 
State.  Inc..  et  al.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec.  6,  38  Stat.  721;  15  U.S.C.  48. 
Interprets  or  applies  sec.  5,  38  Stat.  719.  as 
amended;  15  U.S.C.  45. 
Benjamin  I.  Bennan. 
Acting  Secretary. 

(FR  Doc.  91-17448  Filed  7-22-91;  8:45  am] 
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'  Copies  of  (he  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-13a  8th  Su«et  ft  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20580. 


GENERAL  SERVICES 
ADMINISTRATION 
[GSA  Bulletin  FPMR  D-227] 

PubNc  Buildings  and  Space 

July  11. 1991. 

To:  Heads  of  Federal  agencies. 

Subject:  Incentives  to  Federal 

employees'  use  of  public 

transportation. 

1.  Purpose.  This  bulletin  provides 
guidance  to  agencies  and  departments 
on  the  provisions  of  Public  Law  101-509. 
title  rv — General  Provisions,  section 
629, 104  Stat.  1478  (1990)  regarding 
participation  by  Federal  agencies  in 
State  or  local  government  programs 
designed  to  encourage  the  use  of  public 
transportation  by  providing  reduced 
cost  incentives  to  employees. 

2.  Effective  date:  July  23, 1991. 

3.  Expiration  date.  This  bulletin 
expires  on  December  31, 1993. 

4.  Authority.  This  guidance  is  issued 
pursuant  to  GSA's  authority  under 
Executive  Order  12191,  Federal  Facility 
Ridesharing  Program,  February  1, 1980, 
and  Federal  Property  Management 
Regulation  101-8.3,  Ridesharing.  41  CFR 
101-6.3. 

5.  Background,  (a)  As  a  general  rule, 
the  Federal  Government  cannot 
subsidize  an  employee's  cost  of 
commuting  to  or  from  work.  Section 
629(a),  title  IV -General  Provisions,  of 
Public  Law  101-509  constitutes  a 
specific  statutory  exception  to  this 
general  rule  by  providing  that  Federal 
agencies  "may  participate  in  any 
program  established  by  a  State  or  local 
government  that  encourages  employees 
to  use  public  transportation.  Such 
programs  may  involve  the  sale  of 
discounted  transit  passes  or  other 
incentives  that  reduce  the  cost  to  the 
employee  of  using  public 
transportation."  "The  provisions  of 
section  629  are  repealed  effective 
December  31. 1993. 

(b)  Section  629(d)  states  that:  "No 
later  than  June  30. 1993.  the  General 
Accounting  Office  shall  conduct  a  study 
and  submit  a  report  on  the 
implementation  of  programs  under 
subsection  (a)  and  the  employees 
(including  information  of  the  employmg 
agencies  and  rates  of  pay  of  such 
employees)  who  have  participated  in 
such  programs." 

6.  Guidance,  (a)  Public  Law  101-509, 
title  IV — General  Provisions,  Section 
629, 104  Stat.  1478  (1990)  is  permissive  in 
nature  by  allowing,  but  not  mandating. 
Federal  agencies'  participation  in  State 
or  local  government  programs 


(including,  for  example,  thoi 
by  transit  districts,  autliorit 
created  by  a  State  or  local  { 
designed  to  encourage  the  u 
transportation.  Participatioi 
general  as  participating  in  S 
government  sponsored  ever 
the  use  of  public  transportai 
specific  as  providing  reduce 
incentives  to  the  employee. 

(b)  Participating  Federal  i 
which  choose  to  offer  reduc 
incentives  to  their  employee 
appropriated  funds,  if  other 
available,  to  subsidize  all  oi 
Federal  employees'  public 
transportation  costs. 

(c)  Federal  agencies  whid 
participate  in  the  program  si 
develop  and  establish  inten 
procedures  to  implement  thi 
miniQaiin,  data  should  be  ke 
the  number  of  passes,  token 
etc.,  issued  to  employees,  tb 
of  participating  employees, ) 
funds  expended  in  the  progr 

(d)  Procedures  should  be  i 
to  include  safeguards  that  pi 
improprieties  in  the  use  of  F 
and  limit  program  participat 
eligible  Federal  employees. 

(e)  Agencies  impiementinj 
provisions  of  this  Bulletin  sli 
consult,  as  appropriate,  witii 
respective  labor  organizatio: 
William  C  Colsman, 
Commissioner,  PuNic  Buildings 
(FR  Doc  91-17392  Filed  7-22-^ 
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DEPARTMENT  OF  HEALTH 
HUMAN  SERVICES 

Agency  for  Health  Care  Po 
Research 


In  accordance  with  sectioi 
the  Federal  Advisory  Comm 
U.S.C.  appendix  2),  announc 
made  of  the  following  advise 
subcommittees  scheduled  to 
the  months  of  July  and  Augu 

l^ama:  Secondary  and  Tertiar 
of  Stroke  Patient  Outcome  Resei 
Advisory  Subcommittee. 

Date  and  Time:  July  24. 1991. 1 

Piace:  Parklawn  Building,  rooi 
Fishers.Lane,  Rockville,  Marylai 

Meeting  will  be  closed  to  the  | 
***** 

Name:  Congestive  Heart  Failu 

Outcome  ReMarch  Team  Advise 

Subcommittee. 

Date  and  Time:  July  25, 1991, 1 

Piace:  Parklawn  Building,  rooi 

Fishers  Lans.  Rockville.  Marylai 
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GENERAL  SERVICES 
ADMINISTRATION 
[GSA  Bulletin  FPMR  D-227] 

PubNc  Buiidfngs  and  Space 

Julyll.  19P1. 

To:  Heads  of  Federal  agencies. 

Subject:  Incentives  to  Federal 

employees'  use  of  public 

transportation. 

1.  Purpose.  This  bulletin  provides 
guidance  to  agencies  and  departments 
on  the  provisions  of  Public  Law  101-509, 
title  rv — General  Provisions,  section 
629, 104  Stat.  1478  (1930)  regarding 
participation  by  Federal  agencies  in 
State  or  local  government  programs 
designed  to  encourage  the  use  of  public 
transportation  by  providing  reduced 
cost  incentives  to  employees. 

2.  Effective  date;  July  23, 1991. 

3.  Expiration  c/a<e.  This  bulletin 
expires  on  December  31, 1993. 

4.  Authority.  This  guidance  is  issued 
pursuant  to  GSA's  authority  under 
Executive  Order  12191,  Federal  Facihty 
Ridesharing  Program,  February  1, 1980, 
and  Federal  Property  Management 
Regulation  101-6.3,  Ridesharing,  41  CFR 
101-6.3. 

5.  Background,  (a)  As  a  general  rule, 
the  Federal  Government  cannot 
subsidize  an  employee's  cost  of 
commuting  to  or  from  work.  Section 
629(a),  title  IV -General  Provisions,  of 
Public  Law  101-509  constitutes  a 
specific  statutory  exception  to  this 
general  rule  by  providing  that  Federal 
agencies  "may  participate  in  any 
program  established  by  a  State  or  local 
government  that  encourages  employees 
to  use  public  transportation.  Such 
programs  may  involve  the  sale  of 
discounted  transit  passes  or  other 
incentives  that  reduce  the  cost  to  the 
employee  of  using  public 
transportation."  The  provisions  of 
section  629  are  repealed  eiffective 
December  31, 1«93. 

(b)  Section  629(d)  states  that:  "No 
later  than  June  30, 1993,  the  General 
Accounting  Office  shall  conduct  a  study 
and  submit  a  report  on  the 
implementation  of  programs  under 
subsection  (a)  and  the  employees 
(including  information  of  the  employing 
agencies  and  rates  of  pay  of  such 
employees)  who  have  participated  in 
such  programs." 

6.  Guidance,  (a)  Public  Law  101-509, 
title  IV — General  Provisions,  Section 
629, 104  Stat.  1478  (1990)  is  permissive  in 
nature  by  allowing,  but  not  mandating, 
Federal  agencies'  participation  in  State 
or  local  government  programs 


(including,  for  example,  those  sponsored 
by  transit  districts,  authorities,  etc., 
created  by  a  State  or  local  govemmoit) 
designed  to  encourage  the  use  of  public 
transportation.  Participation  may  be  as 
general  as  participating  in  State  or  local 
government  sponsored  events  promoting 
the  use  of  public  transportation  or  as 
specific  as  providing  reduced  cost 
incentives  to  the  employee. 

(b)  Participating  Federal  agencies 
which  choose  to  offer  reduced  cost 
incentives  to  their  employees  may  use 
appropriated  funds,  if  otherwise 
available,  to  subsidize  all  or  a  portion  of 
Federal  employees'  public 
transportation  costs. 

(c)  Federal  agencies  which  elect  to 
participate  in  the  program  should 
develop  and  establish  internal 
procedures  to  implement  this  law.  At  a 
minimum,  data  should  be  kept  to  reflect 
the  number  of  passes,  tokens,  voudiers, 
etc.,  issued  to  employees,  the  grade  level 
of  participating  employees,  and  the 
funds  expended  in  the  program. 

(d)  Procedures  should  be  estabhshed 
to  include  safeguards  that  preclude  any 
improprieties  in  the  use  of  Federal  funds 
and  limit  program  participation  to 
eligible  Federal  employees. 

(e)  Agencies  implementing  the 
provisions  of  this  Bulletin  should 
consult,  as  appropriate,  with  their 
respective  labor  organizations. 
WiUiam  C  CdMnan, 
Commissioner,  PuMc  Buildings  Service. 
(FR  Doc  91-17392  Filed  7-22-91:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  appendix  2),  announcement  is 
made  of  the  following  advisory 
subcommittees  scheduled  to  meet  during 
the  months  of  July  and  August  1991: 

Noma:  Secondary  and  Tertiary  Prevention 
of  Stroke  Patient  Outcome  Research  Team 
Advisory  Subcommittee. 

Dote  and  Time:  July  24, 1991. 10  ajn. 

Piace;  Parklawn  Building,  room  18-15,  5600 
Fishers.Lane.  Rockville,  Maryland. 

Meeting  will  be  closed  to  the  public. 
*         *         *         *         « 

Name:  Congestive  Heart  Failure  Patient 
Outcome  Research  Team  Advisory 
Subcommittee. 

Date  and  Time:  July  25, 1991, 10  a  jn. 

P/ace:  Parklawn  Building,  room  18-15.  5600 
Fishers  Lane,  Rockville,  Maryland. 
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Meeting  will  be  doMd  to  the  public. 
•        •        •        «        • 

Name:  Chronic  Obstmctive  Pafanooary 
Disesse  Patient  Outcome  Researdi  Team 
Adrisory  Sut>committee. 

Dale  and  Timm  Augnat  S.  1991. 10  ejb. 

Place:  Parklawn  Building,  room  18-15. 5600 
Fishers  Lam.  Rockville.  Maryland. 

Meeting  will  be  dosed  to  the  public. 

Purpose:  Bach  Subcommittee's  charge  is  to 
provide,  on  behalf  of  the  Health  Care  Policy 
and  Research  Contracts  Review  Committee, 
advice  and  racammendatione  to  the  Secretary 
and  to  the  Administrator.  Agency  for  Health 
Care  Policy  and  Research  (AHCPR), 
regarding  the  scientific  and  technical  merit  of 
contract  propoaals  submitted  in  response  to 
specific  Requests  for  Proposals.  These 
contracts  are  designed  to:  (a)  Identify  and 
explain  practice  variations  in  the  diagnosis, 
treatment,  and  management  of  spedfied 
dinical  conditions  and  analyze  these  in  terms 
of  relative  patient  outcomes,  resource  use, 
and  remaining  scientific  uncertainties:  (b) 
develop  recommendations  regarding  effective 
treatment  and  maugement  of  spedfied 
clinical  conditions:  (c)  disseminate  projed 
findings  and  recommendations  to 
practitioners  and  the  public,  in  accordance 
with  a  scientific  plaa-  and  (d)  evaluate  the 
effectiveness  of  the  dissemination  in  terms  of 
measurable  change  in  patient  outcomes, 
practice  patterns,  public  knowledge  and 
attitudes,  and/ or  resource  use. 

Agenda:  The  session  of  each  Subcommittee 
will  be  devoted  to  the  technical  review  and 
evaluation  of  contract  proposals  submitted  in 
response  to  spedfic  Requests  for  Proposals. 
The  Administrator,  AHCPR,  has  made  a 
formal  determination  that  these  meetings  will 
not  be  open  to  the  public.  This  is  necessary  to 
proted  the  free  exchange  of  views  and  avoid 
undue  interference  with  Committee  and 
Department  operations,  and  safeguard 
confidencial  proprietary  information  and 
personal  information  concerning  individuals 
assoriated  with  the  proposals  that  may  be 
revealed  during  the  sessions.  This  is  in 
accordance  with  sedion  10(d)  of  the  Federal 
Advisory  Committee  Act  U.S.C.  appendix  2, 
Department  regulations,  45  CFR  ll.S(aK6), 
and  procurement  regulatiops.  48  CFR 
315.e04(d). 

Anyone  wishing  to  obtain  information 
regarding  these  meetings  should  contad  Ms. 
Lcri  Donovaa  Contract  Liaison,  Agency  for 
Health  Care  Policy  and  Research,  room  IS- 
IS, Parklawn  Building.  5000  Fishers  Lane. 
Rockville,  Maryland  20857. 

Agenda  itema  are  subject  to  change  as 
priorities  dictate. 

Note:  Due  to  unforeseen  drcumstancet, 
arrangements  for  the  July  24  and  July  25 
meetings  were  delayed  so  that  more  timely 
notification  was  not  possible. 
).  Jairatt  Clinton, 
Administrator. 
(FR  Doc.  91-17419  Filed  7-22-01;  8:45  am] 

RLUNO  COOC  4iaO-«0-ll 


Food  and  Drug  Admlntelialten 

[DoelM(No.»iF-«iM) 

MItaui  Petrochemical  Induetrlea,  Ltd^ 
Rling  of  Food  Additive  Petition 

AOENCv:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Mitsui  Petrochemical  Industries, 
Ltd.,  has  filed  a  petition  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
ethylene/l,3-phenylene  oxyethylene 
isophthalate/terephthalate  copoljrmer  In 
blends  with  polyethylene  terephthalate 
in  contact  with  foods. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Gillian  Robert-Baldo.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  SL 
SW..  Washington.  DC  20201  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
1B4236)  has  been  filed  by  Mitsui 
Petrochemical  Industries,  Ltd., 
Kasumigaseki  Bldg..  P.O.  Box  90,  2-S 
Kasumigaseki  3-chome,  Chiyoda-ku. 
Tokyo  100.  Japan,  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  ethylene/l,S- 
phenyiene  oxyethylene  isophtibalate/ 
terephthalate  copolymer  in  blends  with 
polyethylene  terephthalate  in  contact 
with  foods.  ■ 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  avaijability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  July  15, 1991. 

Douglas  L  Archer, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nu  trition. 

(FR  Doc.  91-17420  Filed  7-22-91;  8:45  am] 
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Consumer  Partlclpa  Hon;  Open  Meeting 

AOCNCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting: 

Minneapolis  District  Office,  chaired 
by  Donald  Aird.  Jr..  Public  Affairs 
Specialist.  The  topics  to  be  discussed 
are  food  labeling  proposals:  mandatory 
ingredient  labeling,  percent  labeling  for 
fruit  and  vegetable  juice,  and  nutrition 
labeling  for  the  top  20  fruits,  vegetables, 
and  seafoods. 

dates:  Monday.  July  29, 1991, 10  a.m.  to 
11:30  a.m. 

ADDRESSES:  Concordia  College.  IVERS 
South  Science,  rm.  386,  Moorhead,  MN 
56560. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  W.  Aird.  Jr..  Public  Affairs 
Specialist.  Food  and  Drug 
Administration.  240  Hennepin  Ave., 
Minneapolis.  MN  55401,  612-334-^100. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  July  17, 1991. 
Gary  Dykstra, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  91-17388  Filed  7-22-91;  8:45  am] 

8IUJNQ  CODE  4t6(M>1-«i 


Healtti  Care  Financing  Administration 

[BPO-741-N] 

Medicare  and  Medicaid  Programs; 
ICD-9-CM  Coordination  and 
Maintenance  Committee  Meeting 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
next  meeting  of  the  International 
Classification  of  Diseases.  Ninth 
Revision,  Clinical  Modification  (ICD-9- 
CM)  Coordination  and  Maintenance 
Committee.  The  public  is  invited  to 
participate  in  the  discussion  of  the  topic 
areas. 

DATES:  The  meeting  will  be  held  on 
Thursday.  August  1.  and  Friday,  August 
2. 1991,  from  9  a.m.  to  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
rooms  503A  and  529A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue  SW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Green  (301)  966-9364. 


SUPPt^MENTARY  INFORMATION:  The 
ICD-9-CM  is  the  clinical  modification  of 
the  World  Health  Organization's 
International  Classification  of  Diseases. 
Ninth  Revision.  It  is  the  coding  system 
required  for  use  by  hospitals  and  other 
health  care  facilities  in  reporting  both 
diagnoses  and  surgical  procedures  for 
Medicare.  Medicaid  and  all  other 
health-related  Deparment  of  Health  and 
Human  Services  programs.  The  work  of 
the  ICD-9-CM  Coordination  and 
Maintenance  Committee  will  allow  this 
coding  system  to  continue  to  be  an 
appropriate  reporting  tool  for  use  in 
Federal  programs. 

The  Committee  is  composed  entirely 
of  representatives  of  various  Federal 
agencies  interested  in  the  International 
Classification  of  Diseases  (ICD]  and  its 
modification,  updating  and  use  of 
Federal  programs.  It  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
(NCHS)  and  the  Health  Care  Financing 
Administration  (HCFA). 

The  Committee  holds  public  meetings 
to  present  proposed  coding  changes  and 
other  educational  issues.  The  meetings 
provide  an  opportunity  for  input 
concerning  these  issues  to 
representatives  of  organizations  active 
in  medical  coding  as  well  as  physicians, 
medical  record  administrators,  and 
other  members  of  the  public.  The 
Committee  encourages  the  public  to 
participate  in  these  meetings.  After 
considering  the  comments  presented  at 
the  pubhc  meetings,  the  Committee 
makes  recommendations  concerning  the 
proposed  changes  to  the  Director  of 
NCHS  and  the  Administrator  of  HCFA 
for  their  approval. 

The  Committee  will  hold  a  public 
meeting  on  August  1  and  2, 1991.  At  this 
meeting,  the  Committee  will  discuss: 
The  proposed  revisions  to  the  format 
and  structure  of  volume  3  of  ICD-9-CM 
beginning  with  the  cardiovascular 
chapter;  Hartmann  procedure;  removal 
of  extrauterine  pregnancy;  hip 
replacement  with  previous  removal  of 
prothesis;  postnecrotic  cirrhosis, 
hepatitis  B  surface  antigen  negative: 
maxillofacial  anomalies;  candidal 
esophagitis  and  enteritis;  diabetes 
mellitus  with  hyperosmolar  coma; 
hyperostosis/hyperexostosis;  addenda: 
and  other  topics. 

Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance:  and  Program  No.  93.774, 
Medicare — Supplementary  Medical  Insurance 
Program. 

Dated:  July  9. 1991. 
Gail  R.  Wilensky, 

Administrator,  Health  Care  Financing 
Administration. 
(FR  Doc.  91-17438  Filed  7-22-91:  8:45  am) 

MLUNQ  COOe  412«M>1-M 


National  Institutes  of  Health 

Workshop;  Opportunities  for  Research 
on  Women's  Health 

Notice  is  hereby  given  that  the  Task 
Force  on  Opportunities  for  Research  on 
Women's  Health,  a  subcommittee  of  the 
Advisory  Committee  to  the  Director, 
NIH,  will  convene  a  workshop  on 
Opportunities  for  Research  on  Women's 
Health  on  September  4,  5,  and  6. 1991.  at 
Marriott's  Hunt  Valley  Inn  in  Hunt 
Valley.  Maryland.  The  workshop  will  be 
held  in  public  session.  On  Wednesday. 
September  4.  the  workshop  will  begin  at 
8  a.m.  and  end  at  4:30  p.m.;  on  Thursday, 
September  5,  the  workshop  will  begin  at 
8  a.m.  and  end  at  5  p.m.;  and  on  Friday, 
September  6,  the  workshop  will  begin  at 
8  a.m.  and  end  at  12:30  p.m. 

Approximately  120  invited  experts  in 
the  fields  of  basic  and  clinical  sciences, 
ethics,  economics,  and  the  law,  with 
particular  knowledge  of  issues  related  to 
women's  health  research,  will  be  asked 
to  propose  a  comprehensive  biomedical 
research  agenda  for  women's  health  for 
the  coming  decade  and  beyond.  The 
workshop  will  assess  the  cunent  status 
of  research  on  women's  health,  identify 
scietific  opportunities  and  gaps  in 
research,  and  recommend  approaches 
and  options  to  take  advantage  of  the 
most  promising  of  these  opportunities 
for  research  on  women's  health.  Invited 
participants  will  address  diseases, 
disorders,  and  conditions  as  they  affect 
women  in  each  of  the  stages  of  the  life 
span  and  will  also  serve  on  cross-cutting 
science  panels. 

At  the  conclusion  of  their  work,  the 
Task  Force  and  the  workshop 
participants  will  provide  a  report  and  a 
series  of  recommendations  to  the 
Advisory  Committee  to  the  Director, 
NIH. 

On  June  12  and  13,  in  preparation  for 
the  September  workshop,  members  of 
the  Task  Force  heard  testimony  in  a 
public  meeting  from  individuals 
representing  organizations  with  an 
interest  in  research  issues  related  to 
women's  health  within  the  mandate  of 
the  National  Institutes  of  Health.  This 
testimony  will  be  considered  as  the 
Task  Force  formulates  the  final  agenda 
for  the  September  workshop  and  will 
assist  in  determining  priority  areas. 
Specifics  of  the  June  12-13  meeting  were 
announced  in  the  Federal  Register  (56 
FR  12207}  on  March  22. 1991. 

Comments  and  questions  related  to 
the  proposed  workshop  should  be 
addressed  to  Dr.  Judith  H.  LaRosa. 
National  Institutes  of  Health.  Office  of 
Research  on  Women's  Health,  Building 
1,  room  201,  9000  Rockville  Pike, 


Bethesda,  Maryland  20692,  (; 
1770. 

Dated:  July  12, 1991. 
WiUiam  F.  Raub, 
National  Inatitutet  of  Health. 
[FR  Doc.  W-174ei  Rled  7-22-91: 

BILUMQ  CODE  414(M>1-M 


DEPARTMENT  OF  HOUStN( 
URBAN  DEVELOPMENT 

Offics  of  the  Assistance  S€ 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  D-91-954;  FR-30r 
Redelegation  of  Authority 

agency:  Office  of  the  Assist 
Secretary  for  Housing — Fede 
Commissioner,  HUD. 

ACTION:  Notice  of  redelegatic 

authority. 

summary:  This  Notice  redele 
Regional  Administrators  the 
of  the  Assistant  Secretary  foi 
Federal  Housing  Commissior 
General  Deputy  Assistant  Se 
Housing— Deputy  Federal  He 
Commissioner  to  approve  pU 
action  submitted  by  owners. 
24  CFR  part  248,  which  imple 
Emergency  Low  Income  Houi 
Preservation  Act.  title  II  of  th 
and  Community  Developmen 
1987  (the  "1987  Act")  and  the 
Income  Housing  Preservatior 
Resident  Homeownership  Ac 
title  VI  of  the  National  Affon 
Housing  Act  (the  "1990  Act") 
Administrators  may  then,  at ! 
option,  redeiegate  this  author 
Office  Managers  or,  in  the  ca 
combined  regional  and  field  ( 
Regional  Administrators  maj 
this  authority  to  Regional  Dir 
Housing. 

EFFECTIVE  DATE:  July  16, 1991 
FOR  FURTHER  mFORMATtON  O 

Kevin  ].  East,  Chief,  Affordab 
Branch,  Office  of  Multifamily 
Preservation  and  Property  Di 
Department  of  Housing  and  I 
Development,  451  7th  Street, ! 
6176,  Washington,  DC  204ia 
2300. 

SUPPLEMENTARY  INFORMATIOI 
Act  and  the  1990  Act  r«quire 
eligible  low  income  housing  v 
to  prepay  the  mortgage,  termi 
mortgage  insurance  contract, 
incentives  in  exchange  for  ex 
low  income  affordability  resti 
transfer  the  project  to  a  qualil 
purchaser,  to  submit  a  plan  ol 
providing  for  such  prepaymer 
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National  Institutes  of  Health 

Workshop;  Opportunities  for  Research 
on  Women's  Health 

Notice  is  hereby  given  that  the  Task 
Force  on  Opportunities  for  Research  on 
Women's  Health,  a  subcommittee  of  the 
Advisory  Committee  to  the  Director. 
NIH.  will  convene  a  workshop  on 
Opportunities  for  Research  on  Women's 
Health  on  September  4.  5.  and  6, 1991.  at 
Marriott's  Hunt  Valley  Inn  in  Hunt 
Valley.  Maryland.  The  workshop  will  be 
held  in  public  session.  On  Wednesday. 
September  4.  the  workshop  will  begin  at 
8  a.m.  and  end  at  4:30  p.m.;  on  Thursday. 
September  5.  the  workshop  will  begin  at 
8  a.m.  and  end  at  5  p.m.;  and  on  Friday. 
September  6.  the  workshop  will  begin  at 
8  a.m.  and  end  at  12:30  p.m. 

Approximately  120  invited  experts  in 
the  fields  of  basic  and  clinical  sciences, 
ethics,  economics,  and  the  law,  with 
particular  knowledge  of  issues  related  to 
women's  health  research,  will  be  asked 
to  propose  a  comprehensive  biomedical 
research  agenda  for  women's  health  for 
the  coming  decade  and  beyond.  The 
workshop  will  assess  the  cunent  status 
of  research  on  women's  health,  identify 
scietific  opportunities  and  gaps  in 
research,  and  recommend  approaches 
and  options  to  take  advantage  of  the 
most  promising  of  these  opportunities 
for  research  on  women's  health.  Invited 
participants  will  address  diseases, 
disorders,  and  conditions  as  they  affect 
women  in  each  of  the  stages  of  the  life 
span  and  will  also  serve  en  cross-cutting 
science  panels. 

At  the  conclusion  of  their  work,  the 
Task  Force  and  the  workshop 
participants  will  provide  a  report  and  a 
series  of  recommendations  to  the 
Advisory  Committee  to  the  Director, 
NIH. 

On  June  12  and  13.  in  preparation  for 
the  September  workshop,  members  of 
the  Task  Force  heard  testimony  in  a 
public  meeting  from  individuals 
representing  organizations  with  an 
interest  in  research  issues  related  to 
women's  health  within  the  mandate  of 
the  National  Institutes  of  Health.  This 
testimony  will  be  considered  as  the 
Task  Force  formulates  the  final  agenda 
for  the  September  workshop  and  will 
assist  in  determining  priority  areas. 
Specifics  of  the  June  12-13  meeting  were 
announced  in  the  Federal  Re^ster  (56 
FR  12207)  on  March  22. 1991. 

Comments  and  questions  related  to 
the  proposed  workshop  should  be 
addressed  to  Dr.  Judith  H.  LaRosa, 
National  Institutes  of  Health.  Office  of 
Research  on  Women's  Health.  Building 
1,  room  201.  9000  Rockville  Pike, 


Bethesda.  Maryland  20692.  (301)  402- 
1770. 

Dated:  July  12, 1991. 
William  F.  Raub. 
National  Inatitutea  of  Health. 
(FR  Doc.  91-17461  Rled  7-Z2n9l:  B:4S  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistance  Secretary  for 
Housing— Federal  Housing 
Commissioner 

(Docket  No.  D-91-954:  FR-3077-O-01) 
Redelegation  of  Authority 

AOENCV:  Office  of  the  Assistance 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  redelegation  of 
authority. 

SUMMARY:  This  NoUce  redelegates  to 
Regional  Administrators  the  Authority 
of  the  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner  and  the 
General  Deputy  Assistant  Secretary  for 
Housing— Deputy  Federal  Housing 
Commissioner  to  approve  plans  of 
action  submitted  by  owmers.  pursuant  to 
24  CFR  part  248,  which  implements  the 
Emergency  Low  Income  Housing 
Preservation  Act.  title  II  of  the  Housing 
and  Community  Development  Act  of 
1987  (the  "1987  Act")  and  the  Low 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990, 
title  VI  of  the  National  Affordable 
Housing  Act  (the  "1990  Act").  Regional 
Administrators  may  then,  at  their 
option,  redelegate  this  authority  to  Field 
Office  Managers  or.  in  the  case  of 
combined  regional  and  field  offices. 
Regional  Administrators  may  redelegate 
this  authority  to  Regional  Directors  of 
Housing. 

EFFECnVE  DATE  July  16. 1991. 

FOR  niRTHER  MFOnMATtON  CONTACT: 

Kevin  J.  East,  Chief.  Affordable  Housing 
Branch,  Office  of  Multifamily  Housing 
Preservation  and  Property  Disposition. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street,  SW.,  room 
6176.  Washington,  DC  20410,  (202)  708- 
2300. 

SUPPUMENTARV  INFORMATION:  The  1987 

Act  and  the  1990  Act  require  owners  of 
eligible  low  income  housing  who  intend 
to  prepay  the  mortgage,  terminate  the 
mortgage  insurance  contract,  accept 
incentives  in  exchange  for  extending  the 
low  income  affordabiiity  restrictions,  or 
transfer  the  project  to  a  qualified 
purchaser,  to  submit  a  plan  of  action 
providing  for  such  prepayment. 


terminatioir.'exteasion,  or  transfer. 
Section  225  of  the  1987  Act  and  sections 
218,  222  and  226  of  the  1990  Act  provide 
the  Secretary  with  the  authority  to 
approve  plans  of  action  subject  to  the 
criteria  set  forth  therein.  The  authority 
to  approve  plans  of  action  also  includes 
the  incidental  authority  to  issue  notice 
of  deficiency  letters,  preliminary 
approvals  of  plans  of  action,  and  final 
approvals  of  plans  of  action.  The 
authority  to  approve  plans  of  action, 
however,  does  not  include  the  authority 
to  issue  final  approval  of  plans  of  action 
prior  to  receipt  of  confirmation  of 
assignment  of  subsidy  funds,  where 
such  funds  are  part  of  the  plan  of  action. 

Under  a  delegation  of  authority 
published  in  the  Federal  Register  at  54 
FR  22033  on  May  22, 1989,  the  Secretary 
of  Housing  and  Urban  Development 
delegated  to  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner  and  the  General  Deputy 
Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner 
"the  authority  of  the  Secretary  of 
Housing  and  Urban  Development  with 
respect  to  the  multifamily  programs  and 
functions,"  including  but  not  limited  to 
the  implementation  of  title  II  of  the 
National  Housing  Act.  This  delegation  of 
authority  encompasses  the  authority  to 
approve  plans  of  action  pursuant  to  the 
1987  Act  and  the  1990  Act. 

Under  this  redelegation,  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner  and  the  General  Deputy 
Assistant  Secretary  for  Housing — 
Deputy  Federal  Housing  Commissioner 
hereby  redelegate  the  authority,  as  set 
forth  in  title  II  of  the  1987  Act  and  title 
VI  of  the  1990  Act,  to  approve  plans  of 
action,  submitted  by  owners  of  eligible 
low  income  housing  who  intend  to 
prepay  the  mortgage,  terminate  the 
mortgage  insurance  contract,  accept 
incentives  in  exchange  for  extending  the 
low  income  affordability  restrictions,  or 
transfer  the  project  to  a  qualified 
purchaser,  to  Regional  Administrators. 
The  authority  to  approve  plans  of  action 
also  includes  the  incidental  authority  to 
issue  notice  of  deficiency  letters, 
preliminary  approvals  of  plans  of  action, 
and  final  approvals  of  plans  of  action. 
The  authority  to  approve  plans  of 
action,  however,  does  not  include  the 
authority  to  issue  final  approval  of  plans 
of  action  prior  to  receipt  of  confirmation 
of  assignment  of  subsidy  funds,  where 
such  funds  are  part  of  the  plan  of  action. 
Regional  Administrators  may  then,  at 
their  option,  redelegate  this  authority  to 
Field  Office  Managers  or.  in  the  case  of 
combined  regional  and  field  offices. 
Regional  Administrators  may  redelegate 
this  authority  to  Regional  Directors  of 
Housing. 


Authority:  Sec  7(d).  Deptrtment  of  Housina 

and  Urban  Development  Act  (42  USC 
3535(d)). 

Dated:  )uJy  18. 1991. 

Arthur  {.Mm. 

Assistant  Secretary  for  Housing— Federal 
Housing  Canmissioner. 
(FR  Doc  91-17473  Filed  7-2»-ei;  8:46  am] 
BiLima  COOC  4no-27-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[Ai(-964-4230-1S;  F-2190S-271 
Alaslta  Native  aahns  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(e)  and  22(j)  of  the  Alaska 
Native  Claims  Settlement  Act  of 
December  18. 1971. 43  U.S.C  IflOl. 
1613(e)  and  1621(j).  will  be  issued  to 
Doyon.  Limited  for  approximately  5.720 
acres.  The  lands  involved  are  in  the 
vicinity  of  Forty-Mile  National  Wild  and 
Scenic  River  Corridor.  Alaska. 

FairtMuks  Meridiui.  AlaAa 
T  4  S..  R.  32  E.  (Unsurveyed) 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News-Miner.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bureau  of 
Land  Management.  222  West  Seventh 
Avenue,  #13.  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corpora tioa 
shall  have  until  August  22. 1991  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4.  subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Bariiara  S.  Knudsen. 

Lead  Land  Law  Examiner,  Branch  of  Doyon/  ■ 
North  west  A  djudicoUon. 
(FR  Doc  01-17415  Filed  7-22-01;  8.-45  am) 

BtUJNQ  COOC  4StO->IA-«i 
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Fed 


Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0044);  Washington.  DC 
20503.  telephone  (202)  395-7340,  with 
copies  to  John  V.  Mirabella;  Acting 
Chief.  Engineering  and  Standards 
Branch;  Engineering  and  Technology 
Division;  Mail  Stop  4700;  Minerals 
Management  Service;  381  Elden  Street; 
Hemdon.  Virginia  22070-4817. 

Title:  Application  for  Permit  to  Drill. 
Form  MMS-331C. 

OMB  approval  number.  1010-0044. 

Abstract-  Respondents  submit  Form 
MMS-331C  to  the  Minerals 
Management  Service's  (MMS)  District 
Supervisors  to  be  evaluated  and 
approved  or  disapproved  for  the 
adequacy  of  the  equipment,  materials, 
and/or  procedures  which  the  lessee 
plans  to  use  to  safely  perform  drilling, 
well-completion,  well-workover,  and 
well-abandonment  operations. 

This  form  is  necessary  to  enable  MMS 
to  ensure  safety  of  Operations; 
protection  of  the  human,  marine,  and 
coastal  environments;  conservation  of 
the  natural  resources  in  the  Outer 
Continental  Shelf  (OCS);  prevention 
of  waste;  and  protection  of  correlative 
rights  with  respect  to  oil,  gas.  and 
sulphur  operations  in  the  OCS. 

Bureau  form  number  Form  MMS-331C. 

Frequency:  On  occasion. 

Description  of  respondents:  OCS  oil. 
gas,  and  sulphur  lessees. 

Estimated  completion  time:  .5  hour. 

Annual  responses:  1,130. 

Annual  burden  hours:  565. 

Bureau  Cleararce  Officer  Dorothy 
Christopher.  (703)  787-1239. 

Dated:  )une  18. 1991. 

Hiomas  Cernhofer. 

Associate  Director  for  Offshore  Minerals 
Management. 

|FR  Doc.  91-17393  Filed  7-22-91;  8:45  am] 

BILLING  CODE  4310-WR-M 


Bureau  of  Reclamation 

information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  fom\3  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  telephone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
Bureau  Clearance  Officer,  code  D-7920. 
U.S.  Bureau  of  Reclamation,  P.O.  Box 
25007,  Denver.  CO  80225.  telephone  303- 
236-6769;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1006-0005),  Washington.  DC 
20503.  telephone  202-395-7340. 

Title:  Acreage  Limitation — Bureau  of 
Reclamation  Rules  and  Regulation.  43 
CFR  part  429. 

OMB  approval  number  1006-0005. 

Abstract:  The  proposed  information 
collection  requires  certain  landholders 
to  complete  forms  demonstrating  their 
compliance  with  the  acreage 
limitation  provisions  of  Reclamation 
law.  The  forms  establish  each 
landholder's  status  with  respect  to 
landownership  limitation,  full  cost 
pricing  thresholds,  lease  requirements, 
and  other  provision  of  Reclamation 
law. 

Bureau  Form  Numbers:  7-2179  through 

7-2181.  7-2183  and  7-2184;  7-2180EZ; 

7-2187  through  7-2189;  7-2178;  7-2190 

and  7-2191;  7-2190EZ;  7-2193  and  7- 

2194;  7-2197  through  7-2199. 
Frequency:  Annually,  and  when 

landholding  changes  occur. 
Description  of  Respondents:  Owners 

and  lessees  of  land  on  Federal 

Reclamation  projects. 
Estimated  Completion  Time:  0.31  hour. 
Annual  Responses:  42.920. 
Annual  Burden  Hours:  13,305. 
Bureau  Clearance  Officer:  Robert  A. 

L6pez,  303-236-6769. 

Dated:  July  2. 1991. 
Murlin  Coffey, 

Chief.  Supply  and  Services  Division.  Bureau 

of  Reclamation. 

(PR  Doc.  91-17409  Filed  7-22-91;  8:45  am) 

BILUNO  CODE  4310-OV-M 


DEPARTMENT  OF  U\BOR 

Office  of  tiie  Secretary 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Announcement  of  Vacancies  Request 
for  Nominations 

Section  512  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  88  Stat.  895,  29  U.S.C.  1142. 
provides  for  the  establishment  of  an 
"Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans" 
(The  Council)  which  is  to  consist  of  15 
members  to  be  appointed  by  the 
Secretary  of  Labor  (the  Secretary)  as 
follows;  Three  representatives  of 
employee  organizations  (at  least  one  of 
whom  shall  be  representative  of  an 
organization  whose  members  are 
participants  in  a  multiemployer  plan); 
three  representatives  of  employers  (at 
least  one  of  whom  shall  be 
representative  of  employers  maintaining 
or  contributing  to  multiemployer  plans); 
one  representative  each  from  the  fields 
of  insurance,  corporate  trust,  actuarial 
counseling,  investment  counseling, 
investment  management,  and 
accounting;  and  three  representatives 
from  the  general  public  (one  of  whom 
shall  be  a  person  representing  those 
receiving  benefits  from  a  pension  plan). 
Not  more  than  eight  members  of  the 
Council  shall  be  members  of  the  same 
political  party. 

Members  shall  be  persons  qualified  to 
appraise  the  programs  instituted  under 
EJRISA.  Appointments  are  for  terms  of 
three  years. 

The  prescribed  duties  of  the  Council 
are  to  advise  the  Secretary  with  respect 
to  the  carrying  out  of  her  functions 
under  ERISA,  and  to  submit  to  the 
Secretary,  or  their  designee, 
recommendations  with  respect  thereto. 

The  Council  will  meet  at  least  four 
times  each  year,  and  recommendations 
of  the  Council  ♦o  the  Secretary  will  be 
included  in  the  Secretary's  annual  report 
to  the  Congress  on  ERISA. 

The  terms  of  five  members  of  the 
council  expire  on  Thursday,  November 
14, 1991.  The  groups  or  fields 
represented  are  as  follows:  Employee 
organizations  (multiemployer),  actuarial 
counseling,  investment  counseling, 
employers,  and  the  general  public. 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  plans  to  represent  any 
of  the  groups  or  fields  specified  in  the 
preceding  paragraph,  may  submit 


recommendations  to,  Atten 
E.  Morrow,  Executive  Seen 
Advijory  Council,  Frances 
Building,  U.S.  Department  ( 
Constitution  Avenue,  NW., 
Washington,  DC  20210. 
Recommendations  must  be 
mailed  on  or  before  Septen 
Recommendations  may  be 
a  letter,  resolution  or  petitii 
the  person  making  the  reco 
or.  in  the  case  of  a  recomm 
an  organization,  by  an  auth 
representative  of  the  organ 
recommendation  should  id( 
candidate  by  name,  occupa 
position,  telephone  number 
It  should  also  include  a  brit 
of  the  candidate's  qualifica 
group  or  field  which  he  or  a 
represent  for  the  purposes  i 
of  ERISA,  the  candidate's  p 
affiliation,  and  whether  the 
available  and  would  accepi 

Signed  at  Washington.  DC,  t! 
July  1991. 

David  Geoise  Bail, 

Assistant  Secretary  of  Labor  fo 
Welfare  Benefit  Programs. 

[FR  Doc.  91-17455  Filed  7-22-9 

•NJJNQ  CODE  4C«»'4*-M 


Employment  and  Training 
Administration 

[TA-W-25,69«1 

Barclay  Sportswear,  Inc,  V 
NY;  Termination  of  Invest! 

Pursuant  to  section  221  oi 
Act  of  1974,  an  investigatioi 
initiated  on  April  22, 1991  ii 
a  worker  petition  which  wa 
behalf  of  workers  at  Barcla; 
Sportswear.  Inc.  Waterville 

An  active  certification  co 
petitioning  group  of  worker 
effect  (TA-W-25.ei0).  Cons 
further  investigation  in  this 
serve  no  purpose,  and  the  ii 
has  been  terminated. 


Petitraner  (Union/Wortu 


Adrontes/ElTob  Mig.  Corp.  (WVi^™ 

AFG  Industries.  Inc  ABGWl 

Barclay  Sportswear  (Wkrs) _.. 

Beactv^M  Nu«rttioo  Corp.  BCTWU.. 
Beech-Nut  Nutrition  Corp.  BCTWU.. 
Bentley  Coal  Co.  (Wkrs) 
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DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Announcement  of  Vacancies  Request 
for  Nominations 

Section  512  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  88  Stat.  895,  29  U.S.C.  1142, 
provides  for  the  establishment  of  an 
"Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans" 
(The  Council)  which  is  to  consist  of  15 
members  to  be  appointed  by  the 
Secretary  of  Labor  (the  Secretary)  as 
follows;  Three  representatives  of 
employee  organizations  (at  least  one  of 
whom  shall  be  representative  of  an 
organization  whose  members  are 
participants  in  a  multiemployer  plan); 
three  representatives  of  employers  (at 
least  one  of  whom  shall  be 
representative  of  employers  maintaining 
or  contributing  to  multiemployer  plans); 
one  representative  each  from  the  fields 
of  insurance,  corporate  trust,  actuarial 
counseling,  investment  counseling, 
investment  management,  and 
accounting;  and  three  representatives 
from  the  general  public  (one  of  whom 
shall  be  a  person  representing  those 
receiving  benefits  from  a  pension  plan). 
Not  more  than  eight  members  of  the 
Council  shall  be  members  of  the  same 
political  party. 

Members  shall  be  persons  qualified  to 
appraise  the  programs  instituted  under 
EJRISA.  Appointments  are  for  terms  of 
three  years. 

The  prescribed  duties  of  the  Council 
are  to  advise  the  Secretary  with  respect 
to  the  carrying  out  of  her  functions 
under  ERISA,  and  to  submit  to  the 
Secretary,  or  their  designee, 
recommendations  with  respect  thereto. 

The  Council  will  meet  at  least  four 
times  each  year,  and  recommendations 
of  the  Council  ♦o  the  Secretary  will  be 
included  in  the  Secretary's  annual  report 
to  the  Congress  on  ERISA. 

The  terms  of  five  members  of  the 
council  expire  on  Thursday,  November 
14, 1991.  The  groups  or  fields 
represented  are  as  follows:  Employee 
organizations  (multiemployer),  actuarial 
counseling,  investment  counseling, 
employers,  and  the  general  public. 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  plans  to  represent  any 
of  the  groups  or  fields  specified  in  the 
preceding  paragraph,  may  submit 


recommendations  to.  Attention:  William 
E.  Morrow,  Executive  Secretary.  ERISA 
Advisory  Council,  Frances  Perkin 
Building,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  suite  N-5677, 
Washington,  DC  20210. 
Recommendations  must  be  delivered  or 
mailed  on  or  before  September  12, 1991. 
Recommendations  may  be  in  the  form  of 
a  letter,  resolution  or  petition,  signed  by 
the  person  making  the  recommendation 
or,  in  the  case  of  a  recommendation  by 
an  organization,  by  an  authorized 
representative  of  the  organization.  Each 
recommendation  should  identify  the 
candidate  by  name,  occupation  or 
position,  telephone  number  and  address. 
It  should  also  include  a  brief  description 
of  the  candidate's  qualifications,  the 
group  or  field  which  he  or  she  would 
represent  for  the  purposes  of  section  512 
of  ERISA,  the  candidate's  political  party 
affiliation,  and  whether  the  candidate  is 
available  and  would  accept. 

Signed  at  Washington,  DC,  this  18th  day  of 
July  1991. 

David  George  Ball, 

Assistant  Secretary  of  Labor  for  Pension  and 
Welfare  Benept  Programs. 

[FR  Doc.  91-17455  Filed  7-22-91;  8:45  am] 

•NXMQ  CODE  4CM-M-M 


Employment  and  Training 
Administration 

[TA-W-25,699] 

Barclay  Sportswear,  Inc,  Watervttle, 
NY;  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  22, 1991  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Barclay 
Sportswear,  Inc,  Waterville,  New  York. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-25,810).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  at  Washington,  DC,  this  10th  day  of 
July  1991. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adfustmenl 

Assistance. 

(FR  Doc.  91-17453  Filed  7-22-91;  8:45  am] 

BILUNa  CODE  4S10-3»-H 


[TA-W-25^11] 

RusseK-Newman,  Inc.  Seyntour,  TX, 
TA-W-25,011A  Engineering  Dept 
RusaeH-Newman,  Denton,  TX,  and  TA- 
W-25,011B  Engineering  Dept  RusseN- 
Newman,  Cisco,  TX;  Amended 
Certification  Regarding  Efigiblltty  To 
Apply  for  Worker  Adjustment 
AssistarKe 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  28, 1990,  applicable  to  all 
workers  of  Russell-Newman.  Inc.. 
Seymour,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
January  17, 1991  (56  FR  1625). 

At  the  request  of  the  State  Agency  the 
Department  reviewed  the  subject 
certification.  The  company  provided 
new  information  showing  that  the 
Production  Engineering  Departments  at 
Denton  and  Cisco,  Texas  were  closed 
because  of  reduced  demand  for  their 
services  from  the  Seymour  plant.  Both 
Engineering  Departments  substantially 
supported  the  Seymour  plant.  The 
amended  notice  applicable  to  TA-W- 
25,011  is  hereby  issued  as  follows: 

"All  workers  of  Russell-Newman.  Inc, 
Seymour,  Texas  and  all  workers  of  Russell- 
Newman's  Engineering  Departments  in 
Denton,  Texas  and  Cisco,  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  October  1&  1989  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  12th  day  of 
July  1991. 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc  91-17450  Filed  7-22-81;  8:45  am] 

BILUNQ  CODE  4St»-30-M 

Appendix 


Investigations  Regarding 
Certifications  of  EHgibillty  To  Apply  for 
Worker  Adjustnrrent  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Lal)or  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  tide  0. 
chapter  2,-  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showring  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  2, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  2, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington.  DC.  this  mh  day  of 
July  1991. 
Marvin  M.  Fooki, 

Director,  Office  of  Trade  Adiustment 
AssistaiKB. 


Petitioner  <Union/Wo(l(«rs/Flm4 


Adronics/Elrob  Mfg.  Corpi  (Wkni).. 


AFG  Industries.  Inc  ABGW1... 
Barclay  Sportswear  (Wkrs)., 


BeacfvNiA  NoWtior*  Corp.  BCTWU. 
Beech-Nut  Nutritwn  Corp.  BCTWU. 
Bentley  Coal  Co.  (Wkrs) 


l.ocalion 


Cedar  Grove,  NJ.... 

Clnnamtnson,  NJ. 
Boonv^iUa.  NY  — 
Canaioharte,  NY„ 

Fort  Plairv  NY 

CoaltorvVW 


Date 
received 


07/08/91 

07/0e/»» 
07/0S/«1 

O7/0S/81 
07/08/01 
07/08/91 


Daleof 
petitioa 


06/19/91 

06/24/81 
06/25/t1 

oe/zo/si 

06/20/91 
06/28/91 


PeMON 
No. 


26,017 

26.018 
2S.0TS 

£6.020 
26.021 
26,022 


AfScles  p^xliiced 


Radio.  TVs,  Auto  Anterwiet, 

Ete. 
FtatGless. 
Krit  Sweefan. 
Baby  food  and  Ce>«si. 
Baby  Food  and  CereoL 
Coal 
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PetitKXief  (U«»ion/Wo«kers/Firm) 


Bocgen  Cabie  Tectinologtes.  Inc.  (Wkrs)... 

Capfl  Coat  Corp  ILGWU _ 

Coiumbta  Rivof  Log  Scaling  (Wkrs) 

Cnsa  Corp  (WXrs) 

Dallas  Showroom  (CO) - 

Eiectroloy  Co.  (CO) 

Essette  Letraset  Mfg.  Corp.  (Wkrs) 

Essalla  Peodaflex  Corp.  (OEIU) 

F8<Jeral  Sportswear  ILGWU _ 

Fommtax.  Inc.  (lUE) _ 

Hanstey  Industries,  Irx;.  (Wkrs) 

Heritage  Resources,  Inc.  (Wkrs) 

J&M  Cut  &  Sew.  Inc.  ACTWU _. 

Jen/Ctins  (Wkrs) 

Leisure  Wear  Ind  (Wkrs) 

Leisure  Wear  Inc.  (Wkrs) 

Nataie  Cutting  Services,  Inc.  ILGWU 

Natiorrwtde  Data  Systems,  Inc.  (Wkrs) 

Nerco  Oil  &  Gas.  Inc.  (Wkrs) 

Output  Technology  Coip.  (Wkrs) 

Prophoocy  Corporatksn  (Wkrs) 

B  J.MJ..  Inc.  (Wkrs) 

Bhone-Poulene.  Inc.  (ICWU) „ 

Ringi«T  America,  Inc.  (Wkrs) ...'. ...... 

Russel  Drilling  Co.  (Wkrs) 

Signal  Apparel  Co.,  Inc.  ILGWU 

Sunbeam /OstBf  Housewares  Co.  (Wkrs)., 

Tinesavers,  Inc.  (Wkrs) 

Tn-State  Retail  Systems,  Inc  (Wkrs) 

Tri-State  Retail  Systems,  Inc  (Wkrs).... 

Tri-State  Retail  Systems,  Inc.  (Wkrs) 

Walter  Cutting.  Inc.  ILGWU 

Watefbury  Companies,  Inc.  (Wkrs) 


Westingt>ouse  Electric  Corp.  (Wkrs) . 


Location 


LodI,  NJ.- _... 

Oitton.  NJ 

Eugene.  OR 

Laredo.  TX 

Dallas,  Tx 

Hatfield,  PA 

Moonach«e,  NJ 

Parsippany.  NJ 

Federalstjurg,  MD.. 

Columbus.  OH 

New  Yofk.  NY 

Dallas,  TX 

Gratz.  PA 

New  York.  NY 

Frankfofd,  MO 

Vandaiia.  MA 

Bioomfield,  NJ 

Wilkes-Barre,  PA..., 

Vancouver.  WA 

Spokane.  WA 

Dallas.  TX 

New  York,  NY 

St.  Louis.  MO 

aathe.  KS 

Harvey.  ND 

Chattanooga,  TN ... 

Milwaukee.  Wl 

Minneapolis,  MN..., 

Rochester.  NY 

Amherst.  NY 

Troy,  NY , 

Newark,  NJ 

Biddeford.  ME 


Pittsburgh,  PA . 


Date 
received 


07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 

07/08/91 


Dale  of 

petitioo 


06/19/91 
06/24/91 
06/11/91 
06/24/91 
06/23/91 
06/24/91 
06/07/91 
06/17/91 
06/24/91 
06/27/91 
05/17/91 
06/12/91 
06/26/91 
06/24/91 
06/21/91 
06/21/91 
06/21/91 
06/24/91 
06/24/91 
06/10/91 
06/23/91 
06/14/91 
10/15/90 
06/21/91 
06/24/91 
06/23/91 
06/06/91 
06/20/91 
06/18/91 
06/18/91 
06/13/91 
06/24/91 
06/20/91 

06/20/91 


Petition 
No 


26.023 
26.024 
26,025 
26.026 
26,027 
26.026 
26.029 
26.030 
26.031 
26.032 
26,033 
26,034 
26.035 
26.036 
26,037 
26,038 
26,039 
26,040 
26.041 
26.042 
26,043 
26.044 
26.045 
26,046 
26,047 
26.048 
26.049 
26.0501 
26,051 
26.052 
26,053 
26.054 
26,055 

26.056 


Articles  produced 


Cable  Assemblies. 

Ladies  Coats. 

Log  Scaling  and  Grading. 

Glassware. 

Ladies'  Sportswear. 

Spot  Welding  Tps. 

Art  Supplies. 

Art  Supplies. 

Ladies  Sportswear. 

Wall  Units. 

Sportswear. 

Oil  and  Gas. 

Ladies  Sportswear. 

Ladies  Dresses. 

Jogging  Pants. 

Jogging  Pants 

Sportswear. 

Data  Entry. 

Oil  and  Gas. 

Cornputar  Printers. 

Ladles'  Sportswear. 

Sportswear. 

Salicylic  Acid. 

Books. 

Oil  and  Gas. 

Knitwear. 

Kitchen  Appliance. 

Belt  Sanders. 

Sale  Business  Systems. 

Sale  Business  Systems. 

Sale  Business  Ssytems. 

Childrers'  Dresses. 

Plastic  Parts  for  Electrk:al  Ap- 
pliances. 

Process  Controls  for  Facto- 
ries. . 


[FR  Doc.  &1-17450  Filed  7-22-91;  8:45  am] 

BOiJNCCOOE  4810-30-M 


[TA-W-25.48S] 

Wolf  Bros.  New  York,  NY;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  applications  dated  May  28  and 
May  31. 1991.  Local  174  and  a  petitioner 
requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  April  24, 
1991  and  published  in  the  Federal 
Register  on  May  10. 1991  (56  FR  21689). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 


The  workers  produced  persian  lamb 
coats  and  jackets. 

The  union  claims  that  employment  in 
the  fur  industry  has  declined  since  1950 
and  that  the  annual  income  for  fur 
workers  has  also  declined.  Its  also 
claimed  that  the  Department's  customer 
survey  should  have  considered 
competing  import  purchases  during  the 
relevant  period. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  The  "contributed  importantly"  test 
is  generally  demonstrated  through  a 
survey  of  the  firm's  declining  customers. 
The  Department's  survey  of  the  major 
declining  customers  of  the  subject  firm 
revealed  that  they  did  not  import 
Persian  lamb  coats  and  jackets  during 
the  relevant  periods. 

The  survey's  customer  comments 
indicated  that  the  fur  coat  and  jacket 
market  is  characterized  more  by 
aesthetics,  style  and  popularity  and  that 
lamb  coats  and  jackets  are  not  at  the 
same  end  of  the  scale  as  sable,  mink 
and  fox  coats  and  jackets. 

Further,  the  Department  sees  no  useful 
purpose  in  using  1950  as  a  benchmark 
for  determining  whether  the  Group 


Eligibility  Requirements  of  the  Trade 
Act  are  met.  Section  223(b)(1)  of  the  Act 
does  not  permit  the  certification  of  a 
worker  whose  separation  occurred  more 
than  one  year  prior  to  the  date  of  the 
petition.  Therefore,  the  Department 
looks  for  declines  in  employment,  sales 
or  production  and  increases  in  imports 
in  the  period  applicable  to  the  petition — 
in  this  case  1990  compared  to  the 
immediately  preceding  year.  Also,  a 
decline  in  income  is  not  a  worker  group 
requirement  for  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  10th  day  of 
July  1991. 
Robert  O.  Deslongchamps, 

Director,  Office  of  Legislation  and  Actuarial 
Services,  Unemployment  Insurance  Service. 
[FR  Doc.  91-17452  Filed  7-22-91:  8:45  am] 

BILUNO  COOC  4510-30-M 


Attestations  Hied  by  Fad 
Nontnmtigrant  Aliens  as  F 
Nurses 

AQENCv:  Employment  and 
Administration,  Labor. 
action:  Notice. 

summary:  The  Department 
(DOL)  is  publishing,  for  pu 
information,  a  list  of  the  fo 
health  care  facilities  which 
employing  nonimmigrant  a 
These  organizations  have  t 
on  file  with  DOL  for  that  pi 
addresses:  Anyone  intere 
inspecting  or  reviewing  the 
attestation  may  do  so  at  th 
place  of  business. 

Attestations  and  short  si 
explanatory  statements  art 
available  for  inspection  in 
Immigration  Nursing  Relief 
Disclosure  Room.  U.S.  Emp 
Service,  Employment  and  1 
Administration,  Departmer 
room  N4456,  200  Constituti( 
NW.,  Washington,  DC  2021 

Any  complaints  regardin 
attestation  or  a  facility's  ac 
that  attestation,  shall  be  fil 
local  office  of  the  Wage  an 
Division  of  the  Employmen 
Administration,  U.S.  Depar 
Labor.  The  address  of  such 
found  in  many  local  teleph( 
directories,  or  may  be  obtai 
writing  to  the  Wage  and  He 
Employment  Standards  Adi 
Department  of  Labor,  room 
Constitution  Avenue,  NW., 
DC  20210. 

FOR  FURTHER  INFORMATION 

Regarding  the  Attestation  F 

The  Employment  and  Tra 
Administration  has  establis 
mail  service  for  the  H-IA  n 
attestation  process.  Call  Te 
Number  202-535-0643  (this 
free  number).  At  that  numbi 
can: 

(1)  Listen  to  general  infor 
the  attestation  process  for  i 

(2)  Request  a  copy  of  the 
of  Labor's  regulations  (20  Ci 
subparts  D  and  E,  and  29  CJ 
subparts  D  and  E)  for  the  at 
process  for  H-IA  nurses,  in 
copy  of  the  attestation  form 
9029)  and  the  instructions  tc 

(3)  Listen  to  information  c 
attestations  filed  within  the 
days: 

(4)  Listen  to  information  p 
public  examination  of  H-IA 
filed  with  the  Department  ol 
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Continued 


Date 
received 

Date  Of 
petition 

Petition 
No 

Articles  produced 

- 

07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/06/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 
07/08/91 

07/08/91 

06/19/91 
06/24/91 
06/11/91 
06/24/91 
06/23/91 
06/24/91 
06/07/91 
06/17/01 
06/24/91 
06/27/91 
05/17/91 
06/12/91 
06/26/91 
06/24/91 
06/21/91 
06/21/91 
06/21/91 
06/24/91 
06/24/91 
06/10/91 
06/23/91 
06/14/91 
10/15/90 
06/21/91 
06/24/91 
06/23/91 
06/06/91 
06/20/91 
06/18/91 
06/18/91 
06/13/91 
06/24/91 
06/20/91 

06/20/91 

26.023 
26.024 
26.025 
26,026 
26,027 
26.028 
26.029 
26.030 
26,031 
26.032 
26.033 
26,034 
26,035 
26.036 
26,037 
26,038 
26.039 
26.040 
26.041 
26.042 
26,043 
26,044 
26,045 
26,046 
26,047 

Cable  Assemblies 

Ladies  Coats. 

Log  Scalir>g  and  Grading. 

Glasswai-8. 

Ladies'  Sportswear. 

Spot  Welding  Tps. 
Art  Supplies. 

Art  Supplies. 
Ladies  Sportswear. 



Wall  Units. 
Sportswear. 

Oil  and  Gas. 

Ladies  Sportswear. 

Ladies  Dresses. 

Jogging  Pants. 

Jogg'r>g  Pants. 

Sportswear. 
Data  Entry. 

Oil  and  Gas. 

Computor  Printers 

Ladies'  Sportswear. 

Sportswear. 

Salicylic  Acid. 

Books. 

Oil  and  Gas. 

26,048     Knitwear. 

26,049 
26.0501 
26.051 
26.052 
26,053 
26,054 
26.055 

26.056 

Kitchen  Appliance. 

Belt  Sanders. 

Sale  Business  Systems. 

Sale  Business  Systems. 

Sale  Business  Ssytems 

Chiidrens'  Dresses. 

Plastic  Parts  for  Electrical  Ap- 

pliances. 
Process  Controls  for  F8Ct> 

- 

ries.  . 

ced  Persian  lamb 

lat  employment  in 
ieciined  since  1950 
icome  for  fur 
lined.  Its  also 
artment's  customer 
onsidered 
chases  during  the 

lenial  was  based 

:ontributed 

he  Group  Eligibility 

rrade  Act  was  not 

i  importantly"  test 

•ated  through  a 

eclining  customers. 

•vey  of  the  major 

)f  the  subject  firm 

i  not  import 

nd  jackets  during 

mer  comments 
coat  and  jacket 
ed  more  by 
popularity  and  that 
ts  are  not  at  the 
>  as  sable,  mink 
:kets. 

ment  sees  no  useful 
I  as  a  benchmark 
her  the  Group 


Eligibility  Requirements  of  the  Trade 
Act  are  met.  Section  223(b)(1)  of  the  Act 
does  not  permit  the  certification  of  a 
worker  whose  separation  occurred  more 
than  one  year  prior  to  the  date  of  the 
petition.  Therefore,  the  Department 
looks  for  declines  in  employment,  sales 
or  production  and  increases  in  imports 
in  the  period  applicable  to  the  petition — 
in  this  case  1990  compared  to  the 
immediately  preceding  year.  Also,  a 
decline  in  income  is  not  a  worker  group 
requirement  for  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  10th  day  of 
July  1991. 
Robert  O.  Deslongchamps, 

Director.  Office  of  Legislation  and  Actuarial 
Services,  Unemployment  Insurance  Service. 
[FR  Doc.  91-17452  Filed  7-22-91;  8:45  am] 

MUJNO  COOC  4S10-30-M 


Attettations  Hied  by  Facilities  Using 
Nonimmigrant  AUena  as  Registered 
Nurses 

agency:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

summary:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations 
on  file  with  DOL  for  that  purpose. 
addresses:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution  Avenue. 
NW.,  Washington,  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activites  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  an  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  o^ices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division. 
Employment  Standards  Administration, 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT. 

Regarding  the  Attestation  Process 

The  Employment  and  Training 
Administration  has  established  a  voice- 
mail  service  for  the  H-IA  nurse 
attestation  process.  Call  Telephone 
Number  202-535-0643  (this  is  not  a  toll- 
free  number).  At  that  number,  a  caller 
can; 

(1)  Listen  to  general  information  on 
the  attestation  process  for  H-IA  nurses; 

(2)  Request  a  copy  of  the  Department 
of  Labor's  regulations  (20  CFR  part  655. 
subparts  D  and  E,  and  29  CFR  part  504, 
subparts  D  and  E)  for  the  attestation 
process  for  H-IA  nurses,  including  a 
copy  of  the  attestation  form  (form  ETA 
9029)  and  the  instructions  to  the  form; 

(3)  Listen  to  information  on  H-IA 
attestations  filed  within  the  preceding  30 
days: 

(4)  Listen  to  information  pertaining  to 
public  examination  of  H-IA  attestations 
filed  with  the  Department  of  Labor 


(5)  Listen  to  information  on  filing  a 
complaint  with  respect  to  a  health  care 
facility's  H-IA  attestation  (however,  see 
the  telephone  number  regarding 
complaints,  set  forth  below);  and 

(6)  Request  to  speak  to  a  Department 
•   of  Labor  employee  regarding  questions 

not  answered  by  Nos.  (1)  through  (4) 
above. 

Regarding  the  Complaint  Process 

Questions  regarding  the  complaint 
process  for  the  H-IA  nurse  attestation 
program  shall  be  made  to  the  Chief. 
Farm  Labor  Program.  Wage  and  Hour 
Division.  Telephone:  202-523-7605  (this 
is  not  a  toll-free  number). 

SUPPI^MENTARY  INFORMATION:  The 

Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered  nurses 
to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504,  55  FR  50500 
(December  6, 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c).  is  publishing  die 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurse?  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required  to 
make  the  attestation  and  documentation 
available.  Telephone  numbers  of  the 
facilities'  chief  executive  officers  also 
are  listed,  to  aid  public  inquiries.  In 
addition,  attestations  and  supporting 
short  explanatory  statements  (but  not 
the  full  supporting  documentation)  are 
available  for  inspection  at  the  address 
for  the  Employment  and  Training 
Administration  set  forth  in  the 
"ADDRESSES"  section  of  this  notice. 


Signed  at  Washington,  DC  this  15th  day  of 
July  1991. 

Robert  A.  Schaerfl, 

Director,  United  States  Employment  Service 

Division  of  Foreign  Labor  Certifica- 
tions Approved  Attestations 

[06/01/91  to  06/30/911 


CEO-Name/FactNly  Nam*/ 
Address 


Mr.  Jim  E.  Bushmiaer.  Stuttgart 
Memorial  Hospital.  Route  1. 
Stuttgart.    AR    72160.    501- 
673-3511. 
Ms.   Mary   Harmarwi   Harrison, 
Saint  Luke's  Medical  Certtar. 
1800  E.  Van  Boren,  Pfwenix. 
AZ  85006.  602-251-8400. 
Ms.  Sharon  V.  Bailey.  Bailey's 
Specialty  Nurses,  Inc..  1600 
Ftonda     Ave.      STE      220, 
Hemet  CA  92344.  714-652- 
1950. 
Mr.  Cliarles  E  Kraus.  San  Ber- 
nardino    Community     Hosp, 
1805  Medical  Center  Drrve. 
San  Bernardino.  CA  92411, 
714-887-6333. 
Mr  William  L  Summers.  Patton 
State  Hospital.  3102  E.  Higfv 
land    Avenue.     Patton,    CA 
92369.714-862-8121. 
Ms.     Stieila     G.     Manderson. 
Kaiser     Fnd.     Hosp— Ricfv 
mond,    1330    Cutting    Blvd., 
Ricfmond.  CA  94804,  415- 
231-4600. 
Mr.     Herbert     G.     Needman, 
Temple  Community  Hospttal, 
235  North  Hoover  Street,  Los 
Angeles.    CA    90004,    213- 
382-7252. 
Frank  Nachtman,  Marshall  Hos- 
pital.  Marshall  Way,   Placar- 
ville    CA    95667.    916-622- 
1441. 
Mr.   David  S    Wanger.   Sierra 
View  District  Hospital.  465  W. 
Putnam  Ave..  Porterville,  CA 
93257,  209-784-1110. 
Sister  E.  Joseph  Keeveoey,  St 
Francis  Medical  Ctr ,  3630  E 
Imperial   Highway.   Lyrwvood, 
CA  90262,  213-603-6085 
Mr.  Suwaran  Brar,  Wtiite  Cap 
Nursing   Agency,    Inc.,   2500 
Marconi  Avenue,  Sacramert- 
to,  CA  95821,  916-484-0144. 
Mr.  James  L.  Ash,  Santa  Bar- 
t>ara  Cottage  Hosp.,  Puebto 
at  Bath  Streets,  Santa  Bar- 
bara.   CA    93102.    805-682- 
7111. 
Mr.   Frederico   P    Garcia.   Jr., 
Int'l    Nursing    Home    Care. 
Ser.,    10717    Carmno    Rue, 
Suite  219.   San  'Diego,  CA 
92126.  619-695-8774. 
Mr.  David  Hiatt  Brier  Oak  Ter- 
race Care  Ctr..  5154  Sunset 
Blvd..     Los     Angeles,     CA 
90027.  213-663-3951. 
Mr.  Govind  S.   Karki,   Millbrae 
Nursing     Home.     Inc.,     33 
Mateo  AverKie.  Milltyae,  CA 
94030,  415-583-8937 
Mr.  Bernard  J.  Herman.  Mercy 
Hospital.     Bakersfieid.     P.O. 
Box     119.    Bakersfieid.    CA 
93302.  805-328-5580 
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CEO-Name/Faality  Name/ 
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ST. 

Approval 
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5  6 

Address 

Date 

Address 

Date 

Address 

Mr.    Thomas   Fitz.    Palms   of 

FL 

06/06/91 

Mr.  Morris  Esformes.  Kankakee 

IL 

06/20/91 

Mr.  Ike  Iwu.  Nightingale's  Inc., 

MN 

06/20/91                       ■ 

Pasadena     Hospital,      1501 

Terrace.     100     Belle     Aire. 

Franklin     Business     Center. 

Pasadena  Avenue  South,  St 

Bourtx)nnai8,  IL  60914,  815- 

Minneapolis.           Minnesota 

Petershorg.  FL  33707,  813- 

939-0910. 

05404.612-872-1156. 

381-1000. 

Mr.  HaroW  Ledennan,  Windsor 

IL 

06/20/91 

Mr.    Charles    Lindstrom.    Saint 

MO 

06/13/91 

Mr.    Paul    E.    Metts,    Shands 

FL 

06/13/91 

Manor    Nursing    and    Reh. 

Luke's  Hospital.  4400  Wor- 

Teaching  Hosp.  &  QinJc,  Box 

10426     S.     Roberts     Road. 

nall  Road.  Kansas  City.  MO 

• 

J-303,   JHMHC,   Gainesville. 
FL  32610.  904-395-0321 

Patos    Hills.    Illinois    60465. 
708-598-3460. 

64111.816-932-3600. 
Mr.     Morris    Esfomies,    Creve 

MO 

06/20/91 

^^   ^^ 

Mr.     R.     Anderson     Roberts, 

FL 

06/20/91 

Mr.    Ronald   Spaeth,   Highland 

IL 

06/25/91 

Coeur      Healthcare.       Inc.. 

Q  Q 

United  States  Med.  Staffing 

Park  Hospital.  718  Gtenview 

12705  Olive  St  RD..  Creve 

o  O 

C.  1500  N.W.  49th  Street  Ft 

Avenue.    Highland    Park,    IL 

Coeur.  MO  63141.  314-434- 

Lauderdale,  FL  33309.  305- 

60035,  708-480-3777. 

8361. 

772-9722. 

Ms.    Myron    P.    NkJetz,    North 

IL 

08/26/91 

Mr.  Morris  Esformes.  Romona 

MO 

06/20/91 

Mr.  Victor  J.  Maya.  Kendall  Re- 

FL 

06/20/91 

Central     Dialysis    Ctrs..     55 

Villa  Healthcare  Ctr.,  8575  N. 

^ 

gional  Medical  Cent   11750 

East  Washington  Street  Chi- 

Cosada Dr.,  Kansas  City,  MO 

1 

Bird  Road,  Miami.  FL  33175. 

cago.    IL    60602.    312-332- 

64154.816-436-8575. 

1 

305-223-3000. 

6892. 

Mr.   Morris  Esformes.  Colonial 

MO 

06/20/91 

JM 

Mr.  Brent  Marstellar,  Sun  Coast 

FL 

06/20/91 

Mr.  Morris  Esformes.  Bourbon- 

IL 

06/26/91 

Health    Care.    894    Leiand. 

4 

Hospital.  2025  Indian  Rocks 
Road.  Largo.  FL  34644.  813- 

nais   Terrace.    133   Mohawk 
Drive,  Bourbonnais.  IL  60914. 

University  City.   MO   63130.' 
314-726-4767. 

M 

586-7106. 

815-937-4790. 

Mr.     Morris    Esformes.    North 

MO 

06/20/91 

1 

Mr.   Barry  Gold.  JFK  Medical 

FL 

06/20/91 

Mr.  Robert  Nataupsky,  Wood- 

IL 

06/26/91 

Shore     Conval.     Ctr..     610 

■ 

Center.    5301    S.    Congress 

stock    Residence.    Inc..    309 

Prigge  Road.  St  Loub.  MO 

Ave..  Lake  Worth.  FL  33460. 

McHerwy     Avenue.     Wood- 

63138. 314-741-9393. 

407-642-3729. 

stock.    IL   60098.    815-338- 

Mr.    Morris   Esformes,   Cedars 

MO 

06/20/91 

Ms.   JoAnn    Batcheller.    Miami 

FL 

06/20/S1 

1700. 

Health     Care.      6400     the 

Heart  Institute.  4701  Meridian 

Mr.  Morris  Esformes.  The  Ter- 

IL 

6/26/91 

Cedars    Court,    Cedar    Hills. 

Avenue.    Miam»    Beach.    FL 

race     Nursing     Home.     Inc. 

MO  63016.  314-285-1777. 

33140.305-674-3060. 

1615  Sunset  Avenue.  Wau- 

Mrs.  Vickey  Goc.  Holmes  Lake 

NE 

06/25/91 

Mr.  Edward  A.  Dauer.  Ronda 

FL 

06/26/91 

kegan.    IL  60087.   708-244- 

Manor.    Mk)    America    Care 

Medical  Center  Hospit  5000 

6700. 

Centers.    Inc..    Lincoln.    NE 

W.  Oakland  Park  Blvd..  Fort 

Mr.    Morris    Esformes.    Joliet, 

IL 

06/26/91 

68506.402-489-7175. 

1  1 

Uuderdale.  FL  33313.  305- 

Teaace,    2230    McOonough. 

Mr.     Jonathan     M.     Metsch. 

NJ 

06/07/91 

.1  1 

735-6000. 

Joliet    IL    60436.    815-729- 

Greenville     Hospital,     1825 

U    L- 

Mr.   Duncan   Moore.   TaHatias- 

FL 

06/26/91 

3801. 

Kennedy    Boulevard.    Jersey 

see  Memorial  Reg'l  Me,  Mag- 

Mr.    S.     James     Biltz.     HCA 

KS 

06/13/91 

City.    NJ    07305.    201-547- 

nolia  Dr    &  Miccosukee  Rd., 

Wesley  Medical  Center.  550 

6100. 

Tallahassee.  FL  32303.  904- 

N.      Hillside.      Wichita.      KS 

Mr.  William  B.  Ca'vin,  Eastern 

NJ 

06/13/91 

23 

681-5250. 
Mr  Frank  V.  Sacco.  Memorial 
Hosprtal.      3501       Johnson 

FL 

06/26/91 

67214.  316-688-2468. 
Mr.  Robert  M.  Krieger.  Humana 
Hospital— Suburtjan.       4001 

KY 

06/13/91 

Pines  Convalescent  Ce.  29 
N.    Vernwnt    Ave..    Atlantic 
City.    NJ    08401.    609-344- 
8900. 
Mr.  Warren  E.  Gager.  William 

Street  Hollywood.  FL  33021. 
305-987-2000. 

Dutchman's  Lane.  Louisville, 
KV  40207.  502-893-1235. 

NJ 

06/13/91 

Ms.    Loma   Mamelson,   Health 
Guest/Regents    Park,    6363 
Verde  Trail,  Boca  Raton,  FL 

FL 

06/26/91 

Mr.  Abe  Treshinsky,  Eastwi)od 
Pines        Nursing        Home. 
Eastwood    Circle.     Gardner. 

MA 

06/20/91 

B.  Kessksr  Mem.  Hosp..  600 
South    White    Morse    Pike. 
Hammonton.  1^  08C'37.  609- 
561-6700. 

Ms.  Martha  R.  Zettner.  Cranford 
Hall  Nursing  Home.  600  Lin- 
coln   Pk    E..    Cranford.    (^ 
07016.  908-276-7100. 

Mr.    Joseph    Shert}er.    Kimball 

33433,  407-483-9282 
Mr    Joseph    G.    Bnjm,    Henry 
Genera)       Hospital,       1133 

GA 

06/20/91 

MA  01440.  508-632-6776. 
Ms.    Wendy    LaBate.    Melrose 
Care  Center.  40  Martin  St. 

MA 

06/26/91 

NJ 

06/20/91 

Q  Q1 

Hudson  Brklge  Road,  Stock- 
bridge,  GA  30281.  404-389- 
2286. 
Mr.  Bernard  L  Brown.  Kenne- 
stooe  Reg'l  Health  Care.  677 

EIrose,  MA  02176.  617-665- 
7050. 

NJ 

06/26/91 

u  ^  1 

GA 

06/24/91 

Mr.    Maurice   1.    May.    Hebrew 
Rehab.  Ctr.  for  Aged.   1200 
Centre     Street     Roslindale. 

MA 

06/26/91 

Medical    Center,    600    River 
Avenue.       Lakewood.       NJ 
08701.908-370-7405. 
Mr.  Oavkl  F.  Graham.  Medford 
Conval      &     Nur      Ctr       IBS 

Church  Street  Marietta  GA 
30060.404-426-3161. 

MA  02131.  617-325-8000. 
Mr.  Ronald  Mant  Leiand  Me- 

MD 

06/13/91 

NJ 

06/26/91 

Mr     Hulett    Sumlin.    Piedmont 

GA 

06/26/91 

morial  Hospital.  4409  East/ 

ViA^i  ivai.      a      i^ui.      \^u.,       fo«^ 

Tuckerton  Rd     Medford    NJ 

Hospital.  1968  Peachtree  Rd 

W'wi  Highway.  RIverdale.  MO 

08055  609-983-8500 

NW.  Atlanta.  GA  30309.  404- 

20737.  301-691-5652. 

Mr    Thomas    Scf-.amber.    St 

Ki 

06/26/91 

350-2222. 

Mr  James  J.  Xinis.  Calvert  Me- 

MD 

06/20/91 

Mary     Hospital.     Franciscan 
Health  System  of  1^.   Inc., 
Hot)Oken.    1^    07030,    201- 

- 

Mr.  William  Dimes.  Lee  Manor 

IL 

06/18/91 

morial  Hospital.  100  Hospital 

Health  Care  Residen.   1301 

Road.  Prince  Frederk*.  MO 

Lee  Street   Des  Plaines.   IL 

20678.  301-635-8120. 

714-6900. 

60018.  708-827-9450 

Mr.    B.    Stanley   Cohen.    Sinai 

MO 

06/26/91 

Ms.  Lynn  C.  O'Connor,  Button- 

NJ 

06/27/91 

Mr.    Sam    Gorenstein,    Mefo. 

IL 

06/20/91 

Hosp.  of  Baltimore.  Inc.  2401 

wood    Hosp.    of    Burlington. 

Nursing    Ctr.    of    Elmwood. 

Beh^edere    Ave..    Baltimore. 

County     Route     530.     I^ew 
Usbon.  NJ  08064.  609-726- 

7733  W.  Grand  Avenue.  Elm- 

MO  21215.  301-578-5673. 

wood  Park.  IL.  708-452-92C0. 

Mr.  Patrick  F.  Mutch.  Greater 

MD 

06/26/91 

7000. 

Mr   Wendell  P.  Monyak.  Bohe- 

IL 

06/20/91 

Laurel  Beltsville  Hos.  Dimerv 

Ms  Tamara  W.  Moreland.  East- 

NJ 

06/28/91 

mian    Home   for   the   Aged. 

skjns   Health   Corp..    Laurel. 

em  Shore  Nur3ir>g  &  Conva. 

5061    North    Piila<(ki    Road. 

MO  20707,  301-497-7905. 

1419   Rt    9   N..   Cape   May 

lUI  1 

Chtcago.  IL  60630.  312-538- 
1220. 

Court  House.  fU  082 10.  609- 

. 

lYI  1 

465-2260. 

Fedi 

Division  of  Foreign  Labc 
TiONS  Approved  Attesti 
tinued 

(06/01/91  to  06/30/! 

CEO-Name/Fadlity  Name/ 
Address 


Ms.  Martha  R.  Zeltner,  Cranford 
Hall  Nursing  Home.  600  Urv 
coin    Pk    E.,    Cranford,    r4J 
07016.  908-276-7100. 
Mr.   Joseph   Sherber.    Kimball 
Medical    Center.    600    River 
Avenue.      Lakewood.      NJ 
08701.  908-370-7405. 
Mr.  David  F.  Graham,  Medford 
ConvaL    &    Nur.    Ctr.,    185 
Tuckerton  Rd..  Medford,  NJ 
08055.  609-983-8500. 
Mr.    Thomas    Schember.    St 
Mary    Hospital,     Franciscan 
Health  System  of  NJ,   Inc., 
Hoboken.    NJ    07030,   201- 
714-8900. 
Ms.  Lynn  C.  O'Connor.  Button- 
wood    Hosp.    of    Buriington, 
County     Route     530,     New 
Usbon,  NJ  08064.  609-728- 
7000. 
Ms.  Tamara  W.  Moreland,  East- 
em  Shore  Nursing  &  Conva. 
1419   Rt   9  N.,  Cape  May 
Court  House.  NJ  08210.  609- 
465-2260. 
Mr.  Consuelo  Vaca.  Nurse  Care 
Registry,    Inc.,    25-31    30th 
Road.    Astoria.    NY    11102. 
718-204-8585. 
Mr.  Patrick  Mfchael  Kane.  St 
Patrick's  Home.  66  Van  Cort- 
landt  Park,  South.  Bronx,  NY 
10463,  215-519-2800. 
Mr.    Frank   N.    Liguori,   Olsten 
Health   Care   Senrices,    The 
Olsten    Corporatwo    d/b/a. 
Smithtown,  NY  11787,  516- 
366-1900. 
Mr.  Ronald  T.  Mullahey.  Vassar 
Brothers     Hospital,     Reade 
Place,     Poughkeepsie,     NY 
12601,914-437-3017. 
Mr.  David  Fridkin,  Hempstead 
Gen'l   Hosp.    Med.   Ct   800 
Front  Street  Hempstead,  NY 
11551,516-560-1236. 
Mr.  Erie  0.  Chapman  III,  River- 
skle  Mettx)dist  Hospital,  3535 
Olentangy  River  Rd.,  Coluntv 
bus.    OH    43214,    614-261- 
5165. 
Mr.   John   F.   Mirabito,   Wilson 
Menrwflal   Hospital,   915   W. 
Michigan    St,    SkJney,    OH 
45365,513-498-2311. 
Ms.  Sharon  L.  ReynoWs,  North- 
land Terrace.  Inc.,  5700  Karl 
Rd..   Columbus,   OH   43229, 
614-846-5420. 
Ms.    Thalia    H.    Munoz,    Starr 
County    Hosp.    District    DB 
Starr  County  Memorial  Hosp., 
Rk)  Grande  City.  TX  78582, 
512-487-6561. 
Mr.  Rex  C.  McRae,  Arlington 
Mem.    Hospital    Found,   800 
W.  Randol  Mill  Road.  Arting- 
ton,    TX    76012,    817-548- 
6160. 
Mr.  WHtiam  A.  Gregory,  Diag- 
nostk:  Cemer  Hospital,  6447 
Main    Street    Houston,    TX 
77030,  713-790-0790. 
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CEO-Naine/Facility  Name/ 
Address 


Mr.  Ike  Iwu.  Nightingale's  Inc.. 
Franklin  Business  Center, 
Minneapolis,  Minnesota 

55404,612-872-1156. 

Mr.  Charles  Lindstrom,  Saint 
Luke's  Hospital,  4400  Wor- 
nall  Road,  Kansas  City,  MO 
64111,816-932-3600. 

Mr.  Morris  Esformes,  Creve 
Coeur  Healthcare,  Inc., 
12705  Olive  St  RD.,  Creve 
Coeur,  MO  63141.  314-434- 
8361. 

Mr.  Morris  Esformes,  Romona 
Villa  Healthcare  Ctr.,  8575  N. 
Cosada  Dr.,  Kansas  City,  MO 
64154.816-436-8575. 

Mr.  Morris  Esformes,  Cok>nial 
Health  Care.  894  Laland, 
University  City,  MO  63130, 
314-726-4767. 

Mr.  Morris  Esformes,  North 
Shore  Conval.  Ctr..  610 
Prigge  Road,  St.  Loub,  MO 
63138,  314-741-9393. 

Mr.  Morris  Esformes,  Cedars 
Health  Care,  6400  the 
Cedars  Court,  Cedar  Hills, 
MO  63016,  314-285-1777. 

Mrs.  Vickey  Goc,  Holmes  Lake 
Manor,  Mid  America  Care 
Centers,  Inc.,  Liricoln,  NE 
68506.402-489-7175. 

Mr.  Jonathan  M.  Metsch, 
Greenville  Hospital,  1825 
Kennedy  Boulevard.  Jersey 
City,  NJ  07305.  201-547- 
6100. 

Mr.  William  B.  Ca'vin,  Eastern 
Pines  Convalescent  Ce,  29 
N.  Vermont  Ave.,  Atlantic 
City,  NJ  08401.  609-344- 
8900. 

Mr.  Warren  E.  Gager,  William 
B.  Kesslor  Mem.  Hosp..  600 
South  White  l!orse  Rke, 
Hammonton,  t^  08C'37,  609- 
561-6700. 

Ms.  Martha  R.  Zettner,  Cranford 
Hail  Nursing  Home,  600  Lin- 
coln Pk  E.,  Cranford,  IMJ 
07016.  908-276-7100. 

Mr.  Joseph  Sheft)er,  Kimball 
Medical  Center,  600  River 
Avenue,  Lakewood,  NJ 
08701,908-370-7405. 

Mr.  David  F.  Graham,  Medford 
Conval.  &  Nur.  Ctr..  185 
Tuckerton  Rd..  Medford.  NJ 
08055.  609-983-8500. 

Mr.  Thomas  Scf-amber.  SL 
Mary  Hospital,  Franciscan 
Health  System  of  tU.  Inc., 
Hoboken.  t^  07030.  201- 
714-8900. 

Ms.  Lynn  C.  O'Connor,  Button- 
wood  Hosp.  of  Burlington, 
County  Route  530,  t^ew 
Usbon,  NJ  08064,  60S-726- 
7000. 

Ms  Tamara  W.  Moreland,  East- 
em  St>ore  Nursing  A  Conva. 
1419  Rt  9  N.,  Cape  May 
Court  House.  NJ  08210.  609- 
465-2260. 


ST. 


MN 


MO 


MO 


MO 


MO 


MO 


MO 


NE 


NJ 


NJ 


NJ 


NJ 


NJ 


NJ 


NJ 


NJ 


NJ 


Approval 
Date 


06/20/91 


06/13/91 


06/20/91 


06/20/91 


06/20/91 


06/20/91 


06/20/91 


06/25/91 


06/07/91 


06/13/91 


06/13/91 


06/20/91 


06/26/91 


06/26/91 


06/26/91 


06/27/91 


06/28/91 


Division  of  Foreign  Labor  Certifica- 
TK3NS  Approved  Attestations— Con- 
tinued 

(06/01/91  10  06/30/911 


CE0-Name/F8Ci»ity  Name/ 
Address 


Ms.  Martha  R.  Zeltner,  Cranford 
Hall  Nursing  Home,  600  Lirv 
coin    Pk    E.,    Cranford,    Ki 
07016.  908-276-7100. 
Mr.   Joseph   Shert>er.    Kimball 
Medical    Center,    600    River 
Avenue,      Lakewood.      NJ 
08701,  908-370-7405. 
Mr.  David  F.  Graham,  Medford 
ConvaL    &    Nur.    Ctr.,    185 
Tuckerton  Rd.,  Medford.  NJ 
08055.  609-983-8500. 
Mr.    Thomas    Schember,    St 
Mary    Hospital,     Franciscan 
Health  System  of  NJ.   Inc., 
Hoboken,    NJ    07030,    201- 
714-8900. 
Ms.  Lynn  C.  O'Connor,  Button- 
wood    Hosp.    of    Burlington, 
County     Route     530,     New 
Lisbon,  rw  08064.  609-726- 
7000. 
Ms.  Tamara  W.  Moreland,  East- 
em  Shore  Nursing  &  Conva, 
1419   Rt   9  N..  Cape  May 
Court  House,  tti  08210.  609- 
465-2260. 
Mr.  Consuelo  Vaca,  Nurse  Care 
Registry,    Inc.,    25-31    30th 
Road.    Astoria,    NY    11102, 
718-204-8585. 
Mr.  Patrick  Mtehael  Kane.  St 
Patrick's  Home,  66  Van  Cort- 
landt  Park.  South.  Bronx,  NY 
10463,  215-519-2800. 
Mr.    Frank   N.    Liguori.   Olsten 
Health   Care   Services,    The 
Olsten    Corporation    d/b/a, 
Smithtown,  NY  11787.  516- 
366-1000. 
Mr.  RonaM  T.  Mutlahey,  Vassar 
Brothers     Hospital,     Reade 
Place,     Poughkeepste,     NY 
12601,  914-437-3017. 
Mr.  OavM  Fridkin,  Hempstead 
Gen'l   Hosp.    Med.   Ct   800 
Front  Street  Hempstead,  NY 
11551,516-560-1236. 
Mr.  Erie  0.  Chapman  III,  River- 
side Methodist  Hospital,  3535 
Olentangy  River  Rd.,  Columv 
bos.    OH    43214,    614-261- 
5165. 
Mr.   John   F.   Mirabito,   Wilson 
Menrwflal   Hospital,   915   W. 
Michigan    St,    Skiney.    OH 
45365.513-498-2311. 
Ms.  Sharon  L.  ReynoWs,  North- 
land Terrace,  Inc..  5700  Karl 
Rd.,   Columbus,   OH   43229, 
614-846-5420. 
Ms.    Thalia    H.    Munoz.    Starr 
County    Hosp.    District,    DB 
Starr  Count/  Memorial  Hosp., 
Rk3  Grande  City.  TX  78582. 
512-487-5561. 
Mr.  Rex  C.  McRae.  Artington 
Mem.    Hospital    Found,   800 
W.  Randol  Mill  Road.  Arling- 
ton,   TX    76012.    817-548- 
6160. 
Mr.  WHtiam  A  Gregory.  Diag- 
nostk:  Center  Hospital,  6447 
Main    Street,    Houston,    TX 
77030,  713-790-0790. 


ST. 


NJ 


ru 


NJ 


NJ 


NJ 


NJ 


NY 


NY 


NY 


NY 


NY 


OH 


OH 


OH 


TX 


TX 


TX 


Approval 
Date 


06/20/91 


06/26/91 


06/26/91 


06/28/91 


06/27/91 


06/28/91 


06/07/91 


06/13/91 


06/20/91 


06/26/91 


06/27/91 


06/13/91 


06/13/91 


06/26/91 


06/07/91 


06/13/91 


06/13/91 


Division  of  Foreksn  Labor  Certifica- 
tions Approved  Attestations— Con- 
tinued 

106/01/91  to  06/30/011 


CEO-Name/FadHty  Name/ 
Address 


Mr.  Paul  Crafts,  AMI— Park 
Plaza  Hosp.,  1313  Hemtann 
Drive,  Houston.  TX  77004. 
713-527-5092. 

Mr.  Davk)  M.  Collins.  Humana 
Hospital— Abiler>e,  6250  Hwy 
83-83  at  Antiltey  Rd,  Abi- 
lene. TX  79606,  915-691- 
2430. 

Mr.  Jim  Safyer.  Memorial  Hospi- 
tal System  North,  1635  North 
Loop  West  Houston,  TX 
77008.  713-867-3300. 

Mr.  Bill  Hyslop.  Memorial  Hos- 
pital System  South.  11800 
Astoria  Blvd..  Houston.  TX 
77089.  713-929-6195. 

Mr.  Edward  Myers,  Memorial 
Hospital  System  SW,  7600 
Beechnut  Houston.  TX 
77074.  713-776-5525. 

Ms.  Nancy  A.  Kulas,  Northgate 
Rehabilitation  Cent  Beverly 
Enterprises— Calif.,  Inc.,  Se- 
attle, WA  98133,  916-635- 
3806. 

Ms.  Nancy  A  Kulas,  Pinehurst 
Park  Terrace,  Beverly  Enter- 
prises—Calif..   Inc.,    Seattle, 
WA  98155,  916-635-3806. 
Total  Attestatiorw _... 


ST. 


TX 


TX 


TX 


TX 


TX 


WA 


WA 


Approve 
Date 


06/26/91 


06/28/91 


06/28/91 


06/28/91 


06/28/91 


06/07/91 


06/07/91 


90 


(FR  Doc.  91-17449  Filed  7-22-91;  8:45  am] 
Saima  CODE  4510-30-M 


Occupational  Safety  and  Health 
Administration 

Utah  State  Standards;  Approval 

Background 

Part  1953  of  title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
687).  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  imder  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Ocpupational  Safety  and 
Health  (hereinaJFter  called  the  Assistant 
Secretary).  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  January  10, 1973.  notice  was 
published  in  the  Federal  Register  (38  FR 
1178)  of  the  approval  of  the  Utah  State 
Plan  and  the  adoption  of  subpart  E  to 
part  1952  containing  the  decision.  Utah 
was  granted  final  approval  on  section 


18(e)  of  the  Act  on  July  16, 1985.  By  law 
(section  63-46a-16  Utah  Code),  the  Utah 
Administrative  Rulemaking  Procedure  is 
the  authorized  compilation  of  the 
administrative  law  of  Utah  and  "shall  be 
received  In  all  the  courts,  and  by  all  the 
judges,  public  officers,  commissioners, 
and  departments  of  the  State 
government  as  evidence  of  the 
administrative  law  of  the  State  of 
Utah*  *  *.  Under  the  old  standards 
adoption  process,  the  Utah  State  plan 
provides  for  the  Adoption  of  State 
Standards  in  the  following  manner 

1.  Advisory  Committee 
recommendation. 

2.  Publication  in  newspapers  of 
general/major  circulation  with  a  3G-day 
waiting  period  for  public  comment  and 
hearings. 

3.  Commission  order  adopting  and 
designating  an  effective  date. 

4.  Division  of  Administrative  Rules, 
State  Archivist  Building  certifies  and 
publishes  copies  of  the  Rules  and 
Regulations. 

OSHA  regulations  (29  CFR  1953.22 
and  .23)  require  that  States  respond  to 
the  adoption  of  new  or  revised 
permanent  Federal  Standards  by  State 
promulgation  of  comparable  standards 
within  six  months  of  OSHA  publication 
in  the  Federal  Register,  and  within  30 
days  for  emergency  temporary 
standards.  Although  adopted  State 
Standards  or  revisions  to  standards 
must  be  submitted  for  OSHA  review 
and  approval  under  procedures  set  forth 
in  part  1953.  they  are  enforceable  by  the 
State  prior  to  Federal  review  and 
approval. 

The  Utah  Occupational  Safety  and 
Health  Division  revised  its 
Administrative  Rulemaking  Act  (chapter 
46a.  title  63.  Utah  annotated.  1953) 
which  became  effective  on  April  29. 
1985.  On  May  6, 1985,  a  State  Plan 
Supplement  was  submitted  to  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  for  approval 
and  publication  in  the  Federal  Register. 
The  plan  supplement  was  published  in 
the  Federal  Register  (53  FR  43688]  on 
October  28. 1988.  The  supplement 
provides  for  adoption  of  Federal 
standards  by  reference  through  the 
publication  of  standards  in  the  Utah 
State  Digest.  Utah  now  adopts  Federal 
OSHA  standards  by  reference  using  the 
OSHA  numbering  system. 

By  letter  dated  February  7. 1991.  from 
Douglas  J.  McVey,  Administrator. 
Industrial  Commission  of  Utah.  Utah 
Occupational  Safety  and  Health 
Division,  to  Byron  R.  Chadwick.  OSHA 
Regional  Administrator,  the  State 
submitted  written  statements  along  with 
copies  of  the  Utah  State  Digest,  to  verify 
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the  adoption  of  standards  by  reference 
from  the  Code  of  Federal  Regulations. 
The  adoption  by  reference  standards 
actions  occurred  as  follows: 

1.  The  Utah  Occupational  Safety  and 
Health  Administration  on  July  1, 1989, 
published  for  adoption  by  reference,  29 
C.FR  1910.21  through  1910.1200  of  the 
revised  as  of  July  1. 1988,  edition,  and  29 
CFR  1926.20  through  29  CFR  1926.1050  of 
the  revised  as  of  July  1, 1987,  edition. 
The  State  Standard  became  effective  on 
August  1, 1989. 

2.  The  Utah  Occupational  Safety  and 
Health  Division  on  March  15, 1990, 
published  for  adoption  by  reference  the 
revised  as  of  July  1, 1988,  edition  of  29 
CFR  part  1910  and  29  CFR  part  1926;  the 
new  Federal  Standard,  Control  of 
Hazardous  Energy  Source  (Lockout/ 
Tagout),  Final  Rule  of  29  CFR  1910.147 
as  published  in  54  FR  36643;  and,  the 
new  Federal  Standard.  Excavations, 
Final  Rule  of  29  CFR  1926.650,  651,  652 
and  appendix  A-F  as  published  in  54  FR 
45894.  The  effective  date  of  the  State 
Standards  was  April  15, 1990. 

3.  The  Utah  Occupational  Safety  and 
Health  Division  adopted  by  reference  on 
June  1, 1990,  the  new  Federal  Standard, 
Occupational  Exposures  to  Hazardous 
Chemical  in  Laboratories:  Final  Rule  of 
29  CFR  1910.1450  as  published  in  55  FR    . 
3300.  The  effective  date  of  the  State 
Standard  was  July  1, 1990. 

4.  The  Utah  Occupational  Safety  and 
Health  Division  adopted  by  reference  on 
January  1. 1991,  the  revised  as  of  July  1, 
1990,  editions  29  CFR  part  1910  (General 
Industry)  and  29  CFR  part  1926 
(Construction)  standards.  The  State 
Standards  became  effective  on  February 
1, 1991. 

5.  The  Utah  Occupational  Safety  and 
Health  Division  adopted  by  reference  on 
May  25, 1991,  the  new  Federal  Standard, 
Electrical  Safety-Related  Work 
Practices;  Final  Rule  of  29  CFR  part  1910 
as  published  in  55  FR  31984.  The 
effective  date  of  the  State  Standard  is 
July  15. 1991. 

Decision 

The  statement  of  incorporation  of  the 
aforementioned  Federal  Standards  by 
reference  has  been  printed  in  the  Utah 
Administrative  1990  Code.  The  code 
contains  the  statement  of  the 
incorporation  of  Federal  Standards  by 
reference  as  compiled  by  the 
Occupational  Safety  and  Health 
Division  of  the  Industrial  Commission  of 
Utah.  Copies  of  the  Utah  Administrative 
Code  have  been  reviewed  and  verified 
at  the  Regional  Office.  OSHA  has 
determined  that  the  Federal  Standards 
incorporated  by  reference  from  29  CFR 
part  1910  and  29  CFR  part  1926  are 
identical  to  Federal  Standards  with  no 


differences  and  therefore  approves  the 
Utah  Standards. 

Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  along  with 
the  approved  plan  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  room  1576 
Federal  Office  Building.  1961  Stout 
Street,  Denver,  Colorado  80294;  Utah 
State  Industrial  Commission,  UOSH 
Offices  at  160  East  300  South.  Salt  Lake 
City.  Utah  84151;  and  the  Director, 
Federal-State  Operations,  Room  N3700, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures,  or  show  any  other  good 
cause  consistent  with  applicable  laws, 
to  expedite  the  review  process.  The 
Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplements  to  the  Utah  State  Plan  as  a 
proposed  change  and  makes  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  rea8on(s):  The  Standards  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
and  further  public  participation  would 
be  repetitious.  This  decision  is  effective 
July  23, 1991. 

(Sec.  m  Pub.  L  91-590,  84  Stat.  1608  (29 
U.S.C.  667)). 

Signed  at  Denver,  Colo.,  this  17th  day  of 
June  1991. 

Byron  R.  Chadwick, 

Regional  Administrator,  VIII. 

[FR  Doc.  91-17454  Filed  7-22-91;  8:45  am) 

BILLINQ  CO06  45tO-26-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

President's  Council  of  Advisors  on 
Science  and  Technology  (PCAST); 
Panel  on  Science  and  Technology  and 
National  Security 

The  Panel  on  Science  and  Technology 
and  National  Security  of  the  President's 
Council  of  Advisors  on  Science  and 
Technology  (PCAST)  will  meet  on 
August  5-6, 1991.  The  meeting  will  begin 
at  9  a.m.  in  Conference  Room  476,  Old 
Executive  Office  Building,  17th  Street 
and  Pennsylvania  Avenue,  NW.. 
Washington,  DC. 

The  purpose  of  the  Panel  is  to  advise 
the  Council  on  matters  involving  science 
and  technology  and  national  security. 


Proposed  Agenda 

1.  Briefing  of  the  Panel  on  problems  of 
national  security  by  the  Office  of 
Science  and  Technology  Policy  and  the 
National  Security  Council. 

2.  Briefing  of  the  Panel  on  problems  of 
national  security  by  the  Department  of 
Defense. 

All  sessions  will  be  closed  to  the 
public. 

Tlie  briefings  on  the  national  security 
issues  necessarily  will  involve 
discussion  of  materials  that  are  formally 
classified  in  the  interest  of  national 
defense  or  for  foreign  policy  reasons. 
The  meeting  will  be  closed  to  the  public 
pursuant  to  5  U.S.C.  552b(c)(l).  (2).  and 
(9)(B). 

Dated:  July  16. 1991. 
Kenneth  P.  Yale. 

Chief  of  Staff.  Office  of  Science  and 

Technology  Policy. 

|FR  Doc.  91-17425  Filed  7-22-91;  8:45  am] 

BILUNG  COOE  317(M>1-M 


POSTAL  RATE  COMMISSION 
(Docket  No.  A91-8;  Order  No.  892] 

Angus,  Minnesota  56712  (Mildred 
Stroble,  Petitioner);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(b)(5) 

July  17, 1991. 

Name  of  Affected  Post  Office:  Angus. 
Minnesota  56712. 

Name(s)  of  Petitioner(s):  Mildred 
Stroble. 

Type  of  Determination:  Consolidation. 

Date  of  Filing  of  Appeal  Papers:  July 
15, 1991. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)[C)). 

2.  Effect  on  employees  (39.  U.S.C.  . 
404(b)(2)(D)).     ' 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or. 
co.nversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  12a-day  decision  schedule  (39  U.S.C. 
404(b)(5)),  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 


The  Commission  orders: 

(A)  The  record  in  this  ap| 
filed  on  or  before  July  30, 1! 

(B)  The  Secretary  shall  p 
notice  and  Order  and  Proce 
Schedule  in  the  Federal  Re: 

By  the  Commission. 
Charles  L  Qapp, 
Secretary. 

Appendix 

Augustus.  Minnesota  56712 

July  15, 1991— Filling  of  Petitioi 
July  17, 1991^vJotice  and  Orde 

Appeal. 
August  9, 1991.— Last  day  of  fil 

to  intervene  (see  39  CFR  30a 
August  19, 1991— Petitioner's  P 

Statement  or  Initial  Brief  (sei 

3001.115  (a)  and  (b)). 
September  10, 1991— Postal  Sei 

Answering  Brief  (see  39  CFR 
September  25, 1991— Petitioner 

should  Petitioners  choose  to 

CFR  3001.115(d)). 
October  2, 1991— Deadline  for  i 

any  party  requesting  oral  arj 

Commisson  will  schedule  on 

The  Commission  will  schedu 

argument  only  when  it  is  a  m 

addition  to  the  written  filing! 

3001.116). 
November  12, 1991— Explratior 

decisional  schedule  (see  39 1 

404(b)(5)). 

[FR  Doc.  91-17391  Filed  7-22-9- 
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SECURITIES  AND  EXCHAI 
COMMISSION 

Self-Regulatory  Organlzati 
Applications  for  Unlisted  T 
Privileges  and  of  Opportur 
hearing;  Midwest  Stock  Ex 

July  17, 1991. 

The  above  named  nationE 
exchange  has  filed  applicati 
Securities  and  Exchange  Co 
("Commission")  pursuant  to 
12(f)(1)(B)  of  the  Securities  I 
Act  of  1934  and  rule  12f-l  tl; 
unlisted  trading  privileges  h 
following  securities: 

Digicon.  Inc. 
Common  Stock,  $.01  Par  Valu 
7066] 
Marvel  Entertainment  Group,  Ir 
Common  Stock,  $.01  Par  Valu 
7087) 

These  securities  are  listed 
registered  on  one  or  more  ot 
securities  exchange  and  is  n 
the  consolidated  transactioc 
system. 

Interested  persons  are  inv 
submit  on  or  before  August  \ 
written  data,  views  and  argi 
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Proposed  Agenda 

1.  Briefing  of  the  Panel  on  problems  of 
national  security  by  the  Office  of 
Science  and  Technology  Policy  and  the 
National  Security  Council. 

2.  Briefing  of  the  Panel  on  problems  of 
national  security  by  the  Department  of 
Defense. 

All  sessions  will  be  closed  to  the 
public. 

Tlie  briefings  on  the  national  security 
issues  necessarily  will  involve 
discussion  of  materials  that  are  formally 
classified  in  the  interest  of  national 
defense  or  for  foreign  policy  reasons. 
The  meeting  will  be  closed  to  the  public 
pursuant  to  5  U.S.C.  552b(c)(l),  (2),  and 
{9)(B). 

Dated:  July  16, 1991. 
Kenneth  P.  Yale, 

Chief  of  Staff.  Office  of  Science  and 

Technology  Policy. 

(FR  Doc.  91-17425  Filed  7-22-91;  8:45  am] 
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POSTAL  RATE  COMMISSION 

(Docket  No.  A91-8;  Order  No.  892] 

Angus,  Minnesota  56712  (Mildred 
Stroble,  Petitioner);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(b)(5) 

July  17, 1991. 

Name  of  Affected  Post  Office:  Angus. 
Minnesota  56712. 

Name(s)  of  Petitioner(s):  Mildred 
Stroble. 

Type  of  Determination:  Consolidation. 

Date  of  Filing  of  Appeal  Papers:  July 
15, 1991. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)]. 

2.  Effect  on  employees  (39.  U.S.C.  . 
404(b)(2)(D)).     • 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
co.nversely.  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  123-day  decision  schedule  (39  U.S.C. 
404(b)(5)),  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 


The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  July  30, 1991. 

(B)  The  Secretary  shall  publish  this 
notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charles  L  Clapp, 
Secretary. 

Appendix 

Augustus.  Minnesota  56712 

July  15, 1991— Filling  of  Petition. 

July  17, 1991^Motice  and  Order  of  Filing  of 

Appeal. 
August  9, 1991.— Last  day  of  filing  of  petitions 

to  intervene  (see  39  CFR  3001.111(b)). 
August  19, 1991— Petitioner's  Participant 

Statement  or  Initial  Brief  (see  39  CFR 

3001.115  (a)  and  (b)). 
September  10, 1991— Postal  Service 

Answering  Brief  (see  39  CFR  3001.115(c)). 
September  25, 1991— Petitioner's  Reply  Brief 

should  Petitioners  choose  to  file  one  (see  39 

CFR  3001.115{d]). 
October  2, 1991— Deadline  for  motions  by 

any  party  requesting  oral  argument.  The 

Commisson  will  schedule  oral  argument. 

The  Commission  will  schedule  oral 

argument  only  when  it  is  a  necessary 

addition  to  the  written  filings  (see  39  CFR 

3001.116). 
November  12, 1991— Expiration  of  120-day 

decisional  schedule  (see  39  U.S.C. 

404(b)(5)). 

[FR  Doc.  91-17391  Filed  7-22-91;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
hearing;  Midwest  Stock  Exchange,  Inc. 

July  17, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 
Digicon,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
7086) 
Marvel  Entertainment  Group,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
7087) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  7. 1991. 
written  data,  views  and  argiunents 


concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Conmiission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds^  based  upon  all 
the  information  available,  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-17482  Filed  7-22-81;  8:45  amj 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchainge,  Inc. 

July  17. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Calgon  Carbon  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7082) 
Escagenetics  Corp. 
Common  Stock.  $.0001  Par  Value  (File  No. 
7-7083) 
Fisher  Price,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7084) 
Total  Canada  Oil  &  Gas  Ltd. 
Common  Stodi.  No  Par  Value  (File  Na  7- 
7065) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  7. 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 


the  application  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  imlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Reguiatioa  pursuant  to  delegated- 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-17463  Filed  7-2a-ei*45am) 
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Self-Regulatory  Or ganizatk>ns; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc.  • 

July  17, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(l)(B).of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Marvel  Enteriainment  Group,  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7088) 
Telecom  Corporation  of  New  Zealand,  Ltd. 
American  Depository  Shares  (File  No.  7- 
7089) 

These  seciuities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  7. 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Sectirities  and  Exchange  Commission. 
450  5th  Street  NW.  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc  91-17464  Filed  7-22-91;  8:45  am] 
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Issuer  Delisting;  Application  To 
Wlttidraw  From  Listing  and 
Registration;  SpagtiettI  Warettouse, 
Inc..  Common  Stock,  $0.01  Par  Value 
(File  No.  1-10291) 

luly  17. 1991. 

Spaghetti  Warehouse,  Inc. 
('•Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  and  Rule  12d2- 
2(d)  promulgated  thereunder  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

Effective  at  the  opening  of  business  on 
June  27, 1991,  the  Company's  common 
stock  commenced  trading  on  the  New 
York  Stock  Exchange  ("m'SE").  In 
making  the  decision  to  withdraw  its 
common  stock  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
common  stock  on  the  NYSE  and  Amex. 
The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  common  slock  and  believes  that 
dual  listing  would  fragment  the  market 
for  its  common  stock. 

Any  interested  person  may,  on  or 
before  August  7, 1991,  submit  by  letter  to 
the  Secretary  of  the  Commission,  450 
Fifth  Street,  N'W.,  Washington.  DC 
20549,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  91-17465  Filed  7-22-91;  8:45  am) 
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DEPARTMENT  OF  STATE 

Office  of  ttie  Secretary 

[Public  Notice  1434] 

Determination  To  Waive  the  Transfer 
of  Foreign  Assistance  Funds  Under 
the  Fishermen's  Protective  Act 

Pursuant  to  the  authority  vested  in  me 
by  Executive  Order  11772, 1  hereby 
certify  that  it  is  in  the  national  interest 
not  to  transfer  to  the  account 
established  in  the  Treasury  pursuant  to 
section  7(c)  of  the  Fishermen's 
Protective  Act  (22  U.S.C.  1977(c))  or  to 
the  Fishermen's  Protective  Fund 
established  by  section  9  of  the 
Fishermen's  Protective  Act  (22  U.S.C.   . 
1979)  funds  from  the  Foreign  Assistance 
Act  of  1961,  as  amended,  programmed 
for  Mexico  or  any  funds  which  might  be 
programmed  for  Mexico,  in  the  amount 
of  $53,384.53.  This  is  the  amount  of 
previously  unreported  payments  and 
certifications  made  prior  to  March  31, 
1991  which  have  been  reimbursed  by  the 
Secretary  of  State  for  fishing  boat 
seizures  by  Mexico  in  accordance  with 
section  3  of  the  Fisherman's  Protective 
Act. 

This  determination,  which  satisfies 
the  requirements  of  section  5(b)  of  the 
Fishermen's  Protective  Act  (22  U.S.C. 
1975(b)),  shall  be  reported  to  the 
Congress  immediately  and  shall  be 
published  in  the  Federal  Register. 

Dated:  July  5, 1991. 
James  A.  Baker,  III, 

Secretary  of  State. 

[FR  Doc.  91-17394  Filed  7-22-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
(Summary  Notice  No.  PE-91-28] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 


previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

dates:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  August  12. 1991. 

ADDRESSES:  Send  comments  on  any 

petition  in  triplicate  to: 

Federal  Aviation  Administration.  Office 
of  the  Chief  Counsel.  Attn:  Rule 
Docket  (AGC-10).  Petition  Docket  No. 

.  800  Independence  Avenue, 

SW.,  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  C.  Nick  Spithas,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591: 
telephone  (202)  267-9683. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  July  16, 1991. 
Denise  Donohue  Hall, 

Manager,  Program  Management  Staff,  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  IQUi. 

Petitioner:  Fedaral  Express 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
121.547, 121.583. 

Description  of  Relief  Sought:  To 
renew  Exemption  No.  2600G  which 
allows  Federal  Express  Corporation  to 
carry  reporters,  photographers,  or 
journalists  aboard  its  Boeing  B-747 
aircraft  without  complying  with  the 
passenger  carrying  requirements  of  FAR 
part  121.  Exemption  No.  2600G  expires 
November  30, 1991. 

Docket  No.:  26578. 

Petkioner  American  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
part  43. 

Description  of  Relief  Sought:  To 
permit  American  Airlines,  Inc.,  to  utilize 
non-certificated  personnel,  both  ground 


and  flight,  to  replace  spent  p 
reading  bulbs. 

Docket  No.:  26590. 

Petitioner:  SIMCON  Traini 

Sections  of  the  FAR  Affect 
61.56(b)(1). 

Description  of  Relief  Soug. 
SIMCON  Training  Centers  tc 
ground  trainer  to  meet  the  re 
of  §  61.57(e)(2)  to  conduct  bo 
reviews  and  instrument  com: 
checks  during  a  training  cycl 

Docket  No.:  ZQ591. 

Petitioner:  Mountain  Bird  1 
Salmon  Air  Taxi  and  Challis 

Sections  of  the  FAR  Affect 
43.3(g). 

Description  of  Relief  Soug. 
Mountain  Bird  Inc.,  dba  Sain 
and  Challis  Aviation  pilots  t( 
install  passenger  seats  in  air 
part  135. 

Docket  No.:  26592. 

Petitioner:  Philadelphia  Jel 

Sections  of  the  FAR  Affect 
135.185(b). 

Description  of  Relief  Soug, 
Philadelphia  Jet  Service  to  o] 
HS125-700A  aircraft  in  exter 
overwafer  operations  with  a 
frequency  communications  s 

Dispositions  of  Petitions 

Docket  No.:  Z'^n. 

Petitioner:  Purdue  Univers 

Sections  of  the  FAR  Affect 
61.151(b),  61.155(b)(2). 

Description  of  Relief  Soug, 
Disposition:  To  allow  Purdue 
who  are  21  years  or  older  an 
a  minimum  of  250  hours  total 
take  the  FAA  Airline  Transp 
(ATP)  or  Dispatcher  written 
without  complying  with  the  2 
and  1,500  Hight  hours  require 
regulations. 

DENIAL,  July  3. 1991,  Exemp 
5329 

Docket  No.:  25652. 

Petitioner:  Cochise  Conimi 
College. 

Sections  of  the  FAR  Affect 
part  141,  appendix  H,  paragr; 
(1)  and  (3) 

Description  of  Relief  Soug, 
Disposition:  To  allow  studen 
in  the  Airplane  Certification 
prior  to  the  students  complet 
flight  portion  of  the  Commeri 
Airplane  Certification/Instru 
Airplane  Rating  Course  and  ] 
enrollment  in  an  airplane  ins 
rating  course. 
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previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

dates:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  August  12. 1991. 

ADDRESSES:  Send  comments  on  any 

petition  in  triplicate  to: 

Federal  Aviation  Administration.  Office 
of  the  Chief  Counsel.  Attn:  Rule 
Docket  (AGC-IO).  Petition  Docket  No. 

,  800  Independence  Avenue, 

SW..  Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-lO),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  C.  Nick  Spithas.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-96G3. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Wasliinglcn,  DC,  on  )uly  16, 1991. 
Denise  Donohue  Hall. 

Manager.  Program  Management  Staff,  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  IQIU. 

Petitioner:  Federal  Express 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
121.547. 121.583. 

Description  of  Relief  Sought:  To 
renew  Exemption  No.  2600G  which 
allows  Federal  Express  Corporation  to 
carrj'  reporters,  photographers,  or 
journalists  aboard  its  Boeing  B-747 
aircraft  without  complying  with  the 
passenger  carrying  requirements  of  FAR 
part  121.  Exemption  No.  2600G  expires 
November  30, 1991. 

Docket  No.:  26578. 

Petitioner  American  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
part  43. 

Description  of  Relief  Sought:  To 
permit  American  Airlines,  Inc.,  to  utilize 
non-certificated  personnel,  both  ground 


and  flight,  to  replace  spent  passenger 
reading  bulbs. 

Docket  No.:  26590. 

Petitioner:  SIMCON  Training  Centers. 

Sections  of  the  FAR  Affected:  14  CFR 
61.56(b)(1). 

Description  of  Relief  Sought:  To  allow 
SIMCON  Training  Centers  to  use  a  pilot 
ground  trainer  to  meet  the  requirements 
of  §  61.57(e)(2)  to  conduct  both  flight 
reviews  and  instrument  competency 
checks  during  a  training  cycle. 

Doc/re^A^o..- 28591. 

Petitioner:  Mountain  Bird  Inc.,  dba 
Salmon  Air  Taxi  and  Challis  Aviation. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought:  To  allow 
Mountain  Bird  Inc.,  dba  Salmon  Air  Taxi 
and  Challis  Aviation  pilots  to  remove/ 
install  passenger  seats  in  aircraft  under 
part  135. 

Docket  No.:  26592. 

Petitioner:  Philadelphia  Jet  Service. 

Sections  of  the  FAR  Affected:  14  CFR 
135.185(b). 

Description  of  Relief  Sough L  To  allow 
Philadelphia  Jet  Service  to  operate  its 
HS125-700A  aircraft  in  extended 
overwater  operations  with  a  single  high- 
frequency  communications  system. 

Dispositions  of  Petitions 

Docket  No.:  26217. 

Petitioner:  Purdue  University. 

Sections  of  the  FAR  Affected:  14  CFR 
61.151(b),  61.155(b)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Purdue  students 
who  are  21  years  or  older  and  have  only 
a  minimum  of  250  hours  total  time,  to 
take  the  FAA  Airline  Transport  Pilot 
(ATP)  or  Dispatcher  written  tests, 
without  complying  with  the  23  years  old 
and  1,500  flight  hours  required  by  the 
regulations. 

DENIAL.  July  3, 1991,  Exemption  No. 
5329 

Docket  No.:  25652. 

Petitioner:  Cochise  Community 
College. 

Sections  of  the  FAR  Affected:  14  CFR 
part  141,  appendix  H,  paragraph  (3)(c) 
(1)  and  (3) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  students  to  enroll 
in  the  Airplane  Certification  Course 
prior  to  the  students  completing  the 
flight  portion  of  the  Commerical  Pilot- 
Airplane  Certification/Instrument- 
Airplane  Rating  Course  and  prior  to 
enrollment  in  an  airplane  instructor 
rating  course. 


GRANT,  July  9, 1991,  Exemption  No. 
5330 

[FR  Doc.  91-17424  Filed  7-22-91;  8:45  am) 
BtUlNO  CODE  4910-13-N 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  Act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359.  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27. 
1985  (50  FR  27393,.July  2. 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "Circa  1492:  Art 
in  the  Age  of  Exploration"  (see  list  '), 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  National 
Gallery  of  Art,  Washington,  DC, 
beginning  on  or  about  October  12, 1991, 
to  on  or  about  January  12, 1992.  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Allierto  |.  Mora, 

General  Counsel. 

(FR  Doc.  91-17563  Filed  7-22-91;  8:45  am] 

BtUJNQ  CODE  (ZSO-OI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  under  0MB 
Review 

AGENCY:  Department  of  Veteran's 

Affairs. 

ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  the  tide  of  the 
information  collection,  and  the 


'  A  copy  of  this  lilt  may  he  obtained  by 
contracting  Ms.  L.orie  J.  Nierenberg  of  the  Office  of 
the  General  Counsel  of  USIA.  The  telephone 
number  is  202/619-6975.  and  the  address  is  U.S 
Information  Agency.  301  Fourth  Street  SW.,  room 
700,  Washington.  DC  20547. 


Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont,  NW., 
Washington,  DC  20420  (202)  233-3021. 
Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for,  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  August 
22, 1991. 

Dated:  July  17, 1991. 

By  direction  of  the  Secretary. 
Frank  E.  Lalley. 

Associate  Deputy,  Assistance  Secretary  for 
Information  Resources  Policies  and 
Oversight. 

Extension 

1.  Notice  of  Default  and  Intention  to 
Foreclose,  VA  Form  26-6850a 

2.  The  form  is  used  by  holders  of 
guaranteed  or  insured  loans  to  notify 
VA  of  a  loan  that  is  in  defaut  by 
reason  of  nonpajonent  of  installments. 

3.  Businesses  or  other  for-profit 

4.  32,355  hours 

5.  20  minutes 

6.  On  occasion 

7.  97,064  responses. 

[FR  Doc.  91-17479  Filed  7-22-91;  8:45  am] 
BILUNO  COOC  1320-01-M 

Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 


asked  to  respond:  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable:  (5) 
the  estimated  average  burden  hours  per 
respondent:  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  ^om  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  0MB  Desk  Officer,  Joseph  Lackey, 
NEOB.  room  3002.  Washington,  DC 
20503.  (202)  395-7318.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 


0MB  Desk  O^icer  on  or  before  August 
22, 1991. 

Dated:  July  18, 1991. 

By  direction  of  the  Secretary. 
Frank  E.UUey, 

Associate  Deputy,  Assistance  Secretary  for 
Information  Resources  Policies  and 
Oversight. 

New  Collection 

1.  VA  MATIC  Change,  VA  Form  29-0165 

2.  The  form  is  used  by  the  insured  to 
request  VA  to  change  the  account 
nimiber  and/or  financial  institution 
from  which  a  VA  MATIC  deduction 
was  previously  authorized. 

3.  Individuals  or  households 
4. 1,250  hours 

5. 15  minutes 

6.  On  occasion 

7.  5,000  respondents 


Extension 

1.  Manufactured  Home  Appraisal 
Report.  VA  Form  26-8712 

2.  The  form  is  used  by  VA  fee  and  stai^ 
appraisers  to  establish  the  reasonable 
value  of  used  manufactured  home 
units  proposed  for  financing  and  in 
the  event  of  foreclosure,  to  ascertain 
the  value  of  units  for  resale  purposes. 

3.  Individuals  or  households;  Businesses 
or  other  for-profit,  Small  businesses  or 
organizations 

4.  The  actual  annual  reporting  hours  is 
6,300.  However,  the  requirement  for 
appraisal  reports  is  a  common 
practice  in  the  housing  industry,  one 
hour  is  requested  for  reporting 
purposes. 

5. 1^4  hours 
6.  On  occasion 
7. 4,200  responses. 

[FR  Doc.  91-17480  Filed  7-22-91;  8:45  am) 

BILUHO  CODE  S320-O1-M 


Sunshine  Act 


This  section  of  \he  FEDERAL 
contains  notices  of  meetings  i 
under  the  "Government  in  tht 
Act"  (Pub.  L  94-409)  5  U.S.C 

FEDERAL  ELECTION  COMMISSI 
"FEDERAL  REGISTER"  NO.  01- 

PREVIOUSLY  ANNOUNCED  DA1 

Thursday,  July  25, 1991  at  10: 

CHANGE  IN  MEETING:  The  full 
has  been  added  to  the  agend 
Final  audit  report  on  )ack  Ken 
President  and  the  Kemp/Dannei 
Victorj'  '88  Joint  Fundraising  Co 
PERSON  TO  CONTACT  FOR  INF 
Mr.  Fred  Eiland.  Press  Office 
Telephone:  (202)  376-3155. 
Marjorie  W.  Emmons, 
Secretory  of  the  Commission. 
(FR  Doc.  91-17574  Filed  7-19-91; 
BILUNO  CODE  671S-01-M 
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1.  Manufactured  Home  Appraisal 
Report,  VA  Form  26-8712 

2.  The  form  is  used  by  VA  fee  and  stai^ 
appraisers  to  establish  the  reasonable 
value  of  used  manufactured  home 
units  proposed  for  financing  and  in 
the  event  of  foreclosure,  to  ascertain 
the  value  of  units  for  resale  purposes. 

3.  Individuals  or  households;  Businesses 
or  other  for-profit  Small  businesses  or 
organizations 

4.  The  actual  annual  reporting  hours  is 
6,300.  However,  the  requirement  for 
appraisal  reports  is  a  common 
practice  in  the  housing  industry,  one 
hour  is  requested  for  reporting 
purposes. 

5. 1  ^h.  hours 
6.  On  occasion 
7. 4,200  responses. 

(FR  Doc.  91-17480  Filed  7-22-«l;  8:45  am] 

BILUHO  CODE  t320-O1-« 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  56,  No.  141 
Tuesday,  July  23.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NO.  01-17286. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  July  25, 1991  at  10:00  a.m. 

CHANGE  IN  MEETING:  The  following  item 
has  been  added  to  the  agenda. 

Final  audit  report  on  Jack  Kemp  for 
President  and  the  Kemp/Dannemeyer  and 
Victorj'  '88  Joint  Fundraising  Committee 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Fred  Eiland,  Press  Officer. 
Telephone:  (202)  376-3155. 
Marjorie  W.  Emmons, 
Secretory  of  the  Commission. 
[FR  Doc.  91-17574  Filed  7-19-91;  12:31  pm) 
BILUNQ  CODE  671»-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Monday,  July 
29. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  a  Federal  Reserve 
Bank's  building  requirements. 

2.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 


salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

iNFORMA-nON:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Dated:  July  19. 1991. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 

[FR  Doc  91-17619  Filed  7-19-91:  3:42  pmj 
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OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2635 
RIN  3209-AA04 

Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 

agency:  Office  of  Government  Ethics. 
action:  Proposed  rule. 

summary:  The  Office  of  Government 
Ethics  proposes  to  issue  uniform 
standards  of  ethical  conduct  for  officers 
and  employees  of  the  executive  branch 
of  the  Federal  Government  (hereinafter, 
Government)  that  will  supersede  most  of 
subparts  A,  B  and  C  of  5  CFR  part  735 
and  agency  regulations  issued 
thereunder,  as  well  as  5  CFR  2635.101  of 
the  Office  of  Government  Ethics 
regulations.  The  new  standards  issued 
by  the  Office  of  Government  Ethics  will 
be  published  at  revised  5  CFR  part  2635, 
consistent  with  the  earlier  transfer  and 
redesignation  of  other  Office  of 
Government  Ethics  regulations.  See  54 
Federal  Register  50229-50231  (December 
5, 1989). 

The  proposed  rule  establishes 
standards  relating  to  the  receipt  of  gifts, 
whether  from  prohibited  sources, 
because  of  official  position,  or  between 
employees.  It  establishes  standards  for 
dealing  with  the  employee's  own  and 
other  financial  interests  that  conflict/- 
with  the  performance  of  an  employee's 
official  duties.  These  include 
disqualification  requirements  that  apply 
when  a  matter  to  which  the  employee  is 
assigned  affects  a  person  with  whom  he 
is  seeking  employment  In  addition  to 
standards  relating  to  use  of  official 
position  and  time.  Government  property, 
and  nonpublic  information,  it 
establishes  specific  standards  for 
application  to  outside  activities  in  which 
an  employee  may  participate,  including 
fundraising  and  outside  employment. 
DATES:  Comments  by  agencies  and  the 
public  are  invited  and  are  due 
September  20, 1991. 

ADDRESSES:  Office  of  Government 
Ethics,  Suite  500, 1201  New  York 
Avenue.  ^fW..  Washington,  DC  20005- 
3917,  Attention  Ms.  Wilcox. 
FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Wilcox  or  Julie  Loring.  Office  of 
Government  Ethics,  telephone  (202/FTS) 
523-5757.  FAX  (202/FTS)  523-6325. 
SUPPLEMENTARY  INFORMATION: 

SUBSTANTIVE  DISCUSSION,  TABLE  OF 
CONTENTS 

I.  Summary  of  Legal  Background 
n.  General  Provisions 

III.  Gifts  from  Outside  Sources 

IV.  Gifts  between  Employees 

V.  Conflicting  Financial  Interests 


VI.  bnpartJabty  in  Performing  Official 
Datiea 

VII.  Seeking  Other  Employment 

VIII.  Misuse  of  Position 

IX.  Outside  Activities 

X  Revocation  by  0PM  of  Superceded 
Portions  of  5  CFR  Part  735  and  by  OGE  of 
Current  6  CFR  2635.101 

XI.  Matters  of  Regulatory  Procedure 

I.  Summary  of  Legal  Background 

Since  1965,  officers  and  employees  of 
the  executive  branch  (employees)  have 
been  subject  to  individual  agency 
regulations  setting  forth  standards  of 
conduct.  Underlying  standards  common 
to  all  existing  executive  department  and 
agency  regulations  are  contained  in 
parts  I  and  II  of  Executive  Order  11222 
of  May  8, 1965,  as  amended,  and  are 
implemented  by  Office  of  Personnel 
Management  regulations  at  5  CFR  part 
735,  subparts  A-C. 

Consistent  with  the  decentralized 
regulatory  scheme  established  by  the 
1965  Executive  order,  subpart  A  of  5 
CFR  part  735  required  each  executive 
agency  to  issue  regulations 
implementing  part  735  and  prescribing 
additional  standards  of  ethical  conduct 
appropriate  to  its  particular  functions 
and  activities,  including  exceptions  to 
the  restrictions  on  solicitation  or 
acceptance  of  gifts  from  prohibited 
sources. 

In  early  1989,  as  part  of  a 
comprehensive  review  of  the  ethics  laws 
applicable  to  all  three  branches  of 
Government  the  President's 
Commission  on  Federal  Ethics  Law 
Reform  recommended  that  the  standards 
of  conduct  be  updated  and  that  the 
Office  of  Government  Ethics  (OGE)  be 
given  authority  to  issue  uniform 
regulations  applicable  to  all  agencies 
within  the  executive  branch.  "Thereafter, 
on  April  12, 1989.  President  Bush  issued 
Executive  Order  12674  revoking  the  1965 
Executive  order.  Executive  Order  12674 
was  modified  by  Executive  Order  12731. 
October  17, 1990.  The  modified 
Executive  order  is  hereinafter  referred 
to  as  Executive  Order  12674. 

Section  201(a)  of  the  new  Executive 
order  authorizes  OGE,  in  consultation 
with  the  Attorney  General  and  the 
Office  of  Personnel  Management  to 
issue  regulations  that  "establish  a 
single,  comprehensive,  and  clear  set  of 
executive-branch  standards  of  conduct 
that  shall  be  objective,  reasonable,  and 
enforceable."  Section  201(c)  of  the  new 
Executive  order  further  authorizes  OGE, 
with  the  concurrence  of  the  Attorney 
General,  to  issue  regulations  interpreting 
18  U.S.C.  207-209. 

Part  I  of  Executive  Order  12674 
incorporates  most  of  the  concepts 
contained  in  the  1965  Executive  order 
and  imposes  additional  standards. 


including  a  prohibition  in  Section  102  on 
receipt  of  outside  earned  income  by 
Presidential  appointees  to  full-time 
noncareer  positions.  Under  the 
Executive  order,  special  Government 
employees  are  subject  to  the  same  basic 
principles  of  ethical  conduct  that  apply 
to  other  executive  branch  employees. 

Section  502(a)  of  Executive  Order 
12874  provides  that,  except  insofar  as 
irreconcilable  with  its  provisions, 
regulations  issued  under  the  1965 
Executive  order  shall  remain  in  effect 
until  properly  amended,  modified,  or 
revoked.  Under  this  savings  provision, 
individual  agency  regulations  remain  in 
effect  until  the  uniform  regulations, 
which  are  the  subject  of  this  notice,  take 
effect.  Because  existing  standards 
cannot  be  reconciled  with  the 
prohibition  on  receipt  of  outside  earned 
income  applicable  to  Presidential 
appointees  to  full-time  noncareer 
positions,  that  provision  became 
effective  on  April  12, 1989. 

As  did  its  predecessor.  Executive 
Order  12674  prohibits  employees  from 
soliciting  or  accepting  gifts  from 
specified  categories  of  persons.  Title  III 
of  the  Ethics  Reform  Act  of  1989 
amended  title  5  of  the  U.S.  Code  to  add 
a  new  section  7353  which  contains 
virtually  identical  language  restricting 
the  solicitation  or  acceptance  of  gifts.  In 
its  statutory  form,  this  prohibition 
applies  to  personnel  in  all  three 
branches  of  Government.  It  authorizes 
OGE  to  issue  implementing  regulations 
for  the  executive  branch,  including 
"reasonable  exceptions  as  may  be 
appropriate."  Thus,  the  draft  regulations 
contained  in  subpart  B  of  the  proposed 
rule  implement  5  U.S.C.  7353  as  well  as 
Section  101(d)  of  Executive  Order  12674. 

Under  current  part  735  and  §  2635.101 
of  5  CFR  and  implementing  agency 
regulations,  employees  are  prohibited 
from  giving  gifts  to  official  superiors  and 
from  accepting  gifts  from  employees 
receiving  less  pay  than  themselves.  This 
prohibition  at  5  CFR  735.202(d)  is  based 
on  the  longstanding  statutory 
prohibition  against  gifts  to  superiors  at  5 
U.S.C.  7351.  The  Ethics  Reform  Act  of 
1989  amended  section  7351  to  give  OGE 
authority  to  issue  implementing 
regulations  apphcable  to  employees  of 
the  executive  branch.  These  are 
contained  in  subpart  C  of  the  proposed 
rule. 

Title  VI  of  the  Ethics  Reform  Act  of 
1989  added  three  other  provisions  that 
impact  directly  upon  the  outside 
activities  of  employees,  other  than 
special  Government  employees.  One 
prohibits  receipt  of  honoraria  (payment 
for  an  appearance,  speech,  or  article)  by 
any  individual  while  serving  as  an 


officer  or  employee.  Another 
receipt  of  outside  earned  inco 
certain  noncareer  employees 
above  the  basic  rate  for  a  pos 
above  GS-15.  The  third  prohi 
same  noncareer  employees  fr 
engaging  in  certain  outside  er 
activities.  These  three  provisi 
implemented  by  5  CFR  part  21 
was  issued  by  OGE  as  an  int< 
56  FR  1721-1730  (January  7. 1! 
Relevant  provisions  of  that  in 
are  cross-referenced  in  the  oi 
activities  provisions  at  subpa 
proposed  rule  to  ensure  the  n 
relevant  regulations  by  cover 
noncareer  employees  and  by 
employees  who  wish  to  recei' 
compensation  for  an  appeara 
speech,  or  article. 

This  proposed  rule  is  publii 
Office  of  Government  Ethics  I 
Consultation  with  the  Departr 
Justice  and  the  Office  of  Persi 
Management  pursuant  to  Sec 
and  (c)  of  Executive  Order  12 
April  12, 1989,  as  modified  by 
of  October  17, 1990,  and  authi 
contained  in  titles  I  and  IV  of 
in  Government  Act  of  1978,  P 
95-521.  October  26, 1978.  as  a 
U.S.C.  appendixes  III  and  IV, 
U.S.C.  7351(d)(1)  and  7353(b)( 
added  by  the  Ethics  Reform  / 
Public  Law  101-194,  Novemb< 
as  amended.  Formerly  a  part 
Office  of  Personnel  Manageni 
Office  of  Government  Ethics 
separate  executive  branch  ag 
October  1, 1989  piu-suant  to  S 
and  10  of  the  1988  OGE  reaut 
legislation.  Public  Law  100-5J 
OGE  is  issuing  this  proposed 
revised  part  2635  in  OGE's  ch 
of  5  CFR. 

II.  General  Provisions 

Subpart  A  of  the  proposed 
includes  initial  sections  settir 
basic  obligation  of  public  ser 
definitions  that  apply  througl 
subpart 

Section  2635.101  of  subpart 
drafted,  restates  the  principle 
conduct  set  forth  at  section  II 
Executive  Order  12674  and  tli 
obligation  to  adhere  to  the  sti 
forth  in  the  proposed  rule  anc 
supplemental  agency  regulati 
the  exception  of  paragraphs  ( 
and  (b](l4),  the  general  princi 
forth  in  S  2635.101  (b)  are  rest! 
verbatim  from  Executive  Ord 
These  principles  and  the  coni 
interest  statutes  contained  in 
of  title  18  of  the  United  States 
the  basis  for  the  more  spccifii 
set  forth  in  subsequent  subpa 
proposed  rule.  The  final  senti 
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including  a  prohibition  in  Section  102  on 
receipt  of  outside  earned  income  by 
Presidential  appointees  to  full-time 
noncareer  positions.  Under  the 
Executive  order,  special  Government 
employees  are  subject  to  the  same  basic 
principles  of  ethical  conduct  that  apply 
to  other  executive  branch  employees. 

Section  502(a)  of  Executive  Order 
12674  provides  that,  except  insofar  as 
irreconcilable  with  its  provisions, 
regulations  issued  under  the  1965 
Executive  order  shall  remain  in  effect 
until  fwoperly  amended,  modified,  or 
revoked.  Under  this  savings  provision, 
individual  agency  regulations  remain  in 
effect  until  the  uniform  regulations, 
which  are  the  subject  of  this  notice,  take 
effect.  Because  existing  standards 
cannot  be  reconciled  with  the 
prohibition  on  receipt  of  outside  earned 
Income  applicable  to  Presidential 
appointees  to  full-time  noncareer 
positions,  that  provision  became 
effective  on  April  12, 1989. 

As  did  its  predecessor,  Executive 
Order  12674  prohibits  employees  from 
soliciting  or  accepting  gifts  from 
specified  categories  of  persons.  Title  III 
of  the  Ethics  Reform  Act  of  1989 
amended  title  5  of  the  U.S.  Code  to  add 
a  new  section  7353  which  contains 
virtually  identical  language  restricting 
the  solicitation  or  acceptance  of  gifts.  In 
its  statutory  form,  this  prohibition 
applies  to  personnel  in  all  three 
branches  of  Government.  It  authorizes 
OGE  to  issue  implementing  regulations 
for  the  executive  branch,  including 
"reasonable  exceptions  as  may  be 
appropriate."  Thus,  the  draft  regulations 
contained  in  subpart  B  of  the  proposed 
rule  implement  5  U.S.C.  7353  as  well  as 
Section  101(d)  of  Executive  Order  12674. 

Under  current  part  735  and  §  2635.101 
of  5  CFR  and  implementing  agency 
regulations,  employees  are  prohibited 
from  giving  gifts  to  official  superiors  and 
from  accepting  gifts  from  employees 
receiving  less  pay  than  themselves.  This 
prohibition  at  5  CFR  735.202(d)  is  based 
on  the  longstanding  statutory 
prohibition  against  gifts  to  superiors  at  5 
U.S.C.  7351.  The  Ethics  Reform  Act  of 
1989  amended  section  7351  to  give  OGE 
authority  to  issue  implementing 
regulations  applicable  to  employees  of 
the  executive  branch.  These  are 
contained  in  subpart  C  of  the  proposed 
rule. 

Title  VI  of  the  Ethics  Reform  Act  of 
1989  added  three  other  provisions  that 
impact  directly  upon  the  outside 
activities  of  employees,  other  than 
special  Government  employees.  One 
prohibits  receipt  of  honoraria  (payment 
for  an  appearance,  speech,  or  article)  by 
any  individual  while  serving  as  an 


officer  or  employee.  Another  limits 
receipt  of  outside  earned  income  by 
certain  noncareer  employees  paid  at  or 
above  the  basic  rate  for  a  position 
above  GS-15.  The  third  prohibits  those 
same  noncareer  employees  from 
engaging  in  certain  outside  employment 
activities.  These  three  provisions  are 
implemented  by  5  CFR  part  2636,  which 
was  issued  by  OGE  as  an  interim  rule  at 
56  FR  1721-1730  (January  7. 1991). 
Relevant  provisions  of  that  interim  rule 
are  cross-referenced  in  the  outside 
activities  provisions  at  subpart  H  of  this 
proposed  rule  to  ensure  the  review  of 
relevant  regulations  by  covered 
noncareer  employees  and  by  other 
employees  who  wish  to  receive 
compensation  for  an  appearance, 
speech,  or  article. 

This  proposed  rule  is  published  by  the 
Office  of  Government  Ethics  (OGE)  in 
Consultation  with  the  Department  of 
Justice  and  the  Office  of  Personnel 
Management  pursuant  to  Section  201(a) 
and  (c)  of  Executive  Order  12674  of 
April  12. 1989.  as  modified  by  E.0. 12731 
of  October  17, 1990.  and  authorities 
contained  in  titles  I  and  IV  of  the  Ethics 
in  Government  Act  of  1978,  Public  Law 
95-521.  October  26. 1978.  as  amended.  5 
U.S.C.  appendixes  III  and  IV,  and  5 
U.S.C.  7351(d)(1)  and  7353(b)(1)  as 
added  by  the  Ethics  Reform  Act  of  1989, 
Public  Law  101-194.  November  30, 1989, 
as  amended.  Formerly  a  part  of  the 
Office  of  Personnel  Management,  the 
Office  of  Government  Ethics  became  a 
separate  executive  branch  agency  on 
October  1, 1989  pursuant  to  Sections  3 
and  10  of  the  1988  OGE  reauthorization 
legislation,  Public  Law  100-598.  Hence, 
OGE  is  issuing  this  proposed  rule  as 
revised  part  2635  in  OGE's  chapter  XVI 
of  5  CFR. 

II.  General  Provisions 

Subpart  A  of  the  proposed  rule 
includes  initial  sections  setting  forth  the 
basic  obligation  of  public  service  and 
definitions  that  apply  throughout  the 
subpart. 

Section  2635.101  of  subpart  A.  as 
drafted,  restates  the  principles  of  ethical 
conduct  set  forth  at  section  101  of 
Executive  Order  12674  and  tlie 
obligation  to  adhere  to  the  standards  set 
forth  in  the  proposed  rule  and 
supplemental  agency  regulations.  With 
the  exception  of  paragraphs  (b)(4),  (b)(6) 
and  (b)(l4),  the  general  principles  set 
forth  in  S  2635.101(b]  are  restated 
verbatim  from  Executive  Order  12674. 
These  principles  and  the  conflict  of 
interest  statutes  contained  in  Chapter  11 
of  title  18  of  the  United  States  Code  are 
the  basis  for  the  more  specific  standards 
set  forth  in  subsequent  subparts  of  the 
proposed  rule.  The  final  sentence  of 


S  2835.101(b)  would  require  employees 
to  apply  the  principles  of  ethical  conduct 
in  determining  whether  conduct  not 
otherwise  addressed  in  the  proposed 
rule  is  proper. 

The  three  paragraphs  contained  in 
proposed  S  2635.101(b)  that  are  not 
restated  verbatim  from  Executive  Order 
12674  warrant  specific  comment. 
Paragraph  (b)(4)  is  reworded  siniply  to 
clarify  that  subpart  B  contains  the 
applicable  exceptions  referred  to  in 
section  101(d)  of  Executive  Order  12874. 
The  other  two  paragraphs  are  reworded 
to  amplify  the  meaning  of  the  respective 
principles. 

Section  2635.101(b)(6),  as  proposed, 
would  add  a  knowledge  standard  to  the 
principle  at  section  101(f)  of  Executive 
Order  12674  that  employees  "shall  make 
no  unauthorized  commitments  or 
promises  of  any  kind  purporting  to  bind 
the  Government."  The  knowledge 
requirement  is  proposed  because 
employees  frequently  deal  with  complex 
laws  and  regulations  and  must  make 
decisions  that  fall  within  the  gray  areas 
of  those  authorities.  An  employee  who 
acts  in  good  faith  and  without 
knowledge  that  he  or  she  is  exceeding 
official  authority  will  not  be  found  to 
have  violated  the  standards  of  ethical 
conduct  simply  because  his  or  her 
judgment  proves  faulty. 

The  Rrst  sentence  of  proposed 
S  2635.101(b)(14)  is  a  verbatim 
restatement  of  the  principle  at  section 
lOl(n)  of  Executive  Order  12674  that 
employees  shall  try  to  avoid  any  action 
that  creates  an  appearance  that  they  are 
violating  the  law  or  the  standards  set 
forth  in  the  proposed  rule.  This 
appearance  standard  is  one  of  long 
standing,  derived  from  the  1965 
Executive  order.  An  additional  sentence 
has  been  added  to  §  2835.101(b)(14)  to 
reflect  case  law  and  longstanding 
practice,  both  of  which  temper  the 
appearance  standard  by  reference  to  the 
perspective  of  a  reasonable  person  with 
knowledge  of  the  relevant  facts.  This  is 
intended  to  ensure  that  the  conduct  of 
employees  is  judged  by  a  standard  of 
reasonableness. 

Section  2635.101(c)  is  proposed  to 
caution  employees  that  there  are  conflict 
of  interest  statutes  that  must  be 
considered  in  conjunction  with  the 
standards  of  ethical  conduct  in 
determining  whether  particular  conduct 
is  appropriate.  Synopses  of  the  basic 
conflict  of  interest  statutes  at  chapter  11 
of  title  18  of  the  U.S.  Code  are  contained 
in  relevant  portions  of  the  proposed  rule 
and  references  to  these  and  other 
generally  applicable  statutes  are 
included  in  subpart  I  of  the  proposed 
rule. 


While  the  definitions  set  forth  in 
S  2635.102  of  the  proposed  rule  are 
largely  self-explanatory,  the  term 
agency  designee  warrants  specific 
comment.  The  proposed  rule  includes 
provisions  that  require  the  agency 
designee  to  make  certain  determinations 
or  authorize  certain  conduct.  Because 
the  proposed  rule  is  intended  for  broad 
application  throughout  the  entire 
executive  branch,  OGE  has  not 
undertaken  to  identify  which  employees 
within  the  various  agencies  should  be 
delegated  those  responsibilities.  Their 
designation  is  left  to  the  individual 
agencies.  Most  agencies  will  find  it 
advantageous  to  designate  a  number  of 
individuals  as  agency  designees  and 
there  is  nothing  in  the  proposed  rule  that 
limits  designations  to  individuals  who 
are  agency  ethics  officials.  Many 
agencies  will  find  it  appropriate  to 
designate  supervisors  as  agency 
designees  for  determinations  and 
authorizations  affecting  their 
subordinates. 

Consistent  with  the  defmition  of  the 
term  employee  at  section  503(b)  of 
Executive  Order  12674,  proposed 
S  2635.103  clarifies  that  the  proposed 
rule  would  not  apply  to  enlisted 
members  of  the  uniformed  services.  It 
would,  however,  apply  to  officers  of  the 
uniformed  services.  For  employees 
detailed  within  the  Federal  Government 
for  periods  in  excess  of  30  days, 
proposed  S  2635.104(a)  would  provide 
guidance  intended  to  reconcile  any 
differences  in  the  nonstatutory  ethical 
standards  that  may  exist  between 
agencies  or  between  branches  of  the 
Government.  And  proposed 
S  2635.104(b)  would  give  designated 
agency  ethics  officials  authority  to 
exempt  from  the  gift  standards  in 
proposed  subpart  B  those  employees 
detailed  for  more  than  6  months  to 
inten;ational  organizations  or  to  State  or 
local  governments  under  statutory 
authorities,  such  as  5  U.S.C.  3343  and 
3371.  This  exemption  authority  would  be 
limited  to  cases  in  which  the 
organization  or  governmental  entity  to 
which  the  employee  is  detailed  has  its 
own  written  gift  standards. 

Proposed  S  2635.104(c)  would 
eliminate  any  differences  in  ethical 
standards  that  might  result  from 
application  of  different  supplemental 
agency  regulations  to  employees  posted 
overseas.  While  posted  abroad,  most 
employees  of  civilian  agencies  and  son-.e 
uniformed  officers  are  subject  to  the 
direction,  coordination  and  supcr\-ision 
of  the  Chiefs  of  the  United  States 
Mission.  With  the  exception  of  those 
detailed  to  international  organizations, 
all  others  posted  abroad  are  under  the 
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command  of  the  United  States  area 
military  commander.  The  proposed 
section  would  subject  those  so  attached 
to  the  respective  supplemental  agency 
regulations  of  the  Department  of  State  or 
the  Department  of  Defense.  Others 
while  abroad,  including  most  employees 
in  a  temporary  duty  travel  status,  would 
remain  subject  to  the  supplemental 
agency  regulations  of  their  respective 
employing  agencies.  The  Office  of  the 
Legal  Adviser,  Department  of  State,  has 
advised  that  the  proposed  section  would 
enable  the  Department  of  State  to  use  its 
own  supplemental  agency  regulation  in 
combination  with  the  Department's  gift 
acceptance  statute  to  ensure 
consistency  in  the  conduct  of  Federal 
personnel  attached  to  the  mission. 

As  proposed,  subpart  A  contains 
authority  for  agencies  to  issue 
regulations  supplementing  the  proposed 
rule.  Other  than  as  contemplated  by 
proposed  §§  2635.203(a),  2835.403(a)  and 
2635.803,  most  agVicies  should  not  fmd 
it  necessary  to  issue  supplemental 
agency  regulations!  However,  OGE 
recognizes  that  some  agencies  will  need 
to  augment  the  proposed  rule  with 
standards  tailored  to  their  operations. 
As  proposed,  S  2635.105  would  provide  a 
means  by  which  the  uniform  regulations 
may  be  supplemented  by  agency- 
specific  regulations  consistent  with  the 
purposes  and  format  of  the  proposed 
rule. 

Pursuant  to  section  301(a)  of 
Executive  Order  12674,  supplemental 
agency  regulations  become  effective 
only  upon  concurrence  by  and  joint 
issuance  with  OGE  and  publication  at 
agency  expense  in  title  5  of  the  Code  of 
Federal  Regulations.  Under  proposed 
§  2635.105(c)  agencies  may,  without 
issuing  a  supplemental  regulation, 
delegate  authority  to  agency  designees 
and  establish  certain  procedures 
necessary  to  comply  with  the  uniform 
regulations.  Agencies  are  also  free  to 
issue  handbooks  or  similar  aids  to 
explain  the  standards  contained  in  the 
proposed  rule  and  to  issue  regulations 
under  authorities  other  than  5ie 
Executive  order.  In  the  past,  some 
agency  standards  of  conduct  have 
included  regulatory  provisions  that 
derive  from  authorities  other  than 
Executive  Order  11222.  such  as 
regulations  implementing  the  Hatch  Act. 
In  anticipation  of  the  issuance  of  this 
proposed  rule  as  a  final  regulation, 
agencies  should  consult  with  OGE 
concerning  their  authority  to  preserve 
any  such  regulatory  pro\isions. 

Section  2635.106  of  the  proposed  rule 
gives  general  guidance  on  disciplinary 
and  corrective  action  and  incorporates 
the  concept  set  forth  in  section  504  of 


Executive  Order  12674  that  the 
standards  issued  under  the  Executive 
order  are  not  intended  to  create  any 
right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a 
party  against  the  United  States,  its 
agencies,  its  officers,  or  any  person. 
Thus,  as  noted  regarding  complaints  of 
discrimination,  nothing  in  the  proposed 
rule  makes  OGE  or  an  agency  ethics 
official  an  alternate  forum  for 
adjudicating  or  deciding  matters  for 
which  other  procedures  are  established. 
Section  2635.107  of  the  proposed  rule 
explains  that  employees  may  obtain 
guidance  from  agency  ethics  officials 
regarding  their  particular 
responsibilities  under  the  standards  of 
ethical  conduct.  It  provides  assurance 
that  those  who  obtain  and  follow  that 
guidance  will  not  be  subject  to 
disciplinary  action.  Although  it  cannot 
provide  this  degree  of  assurance  when 
the  conduct  involved  violates  a  criminal 
statute,  it  reflects  the  longstanding 
practice  of  the  Department  of  Justice  in 
selecting  cases  for  prosecution  to  take 
into  consideration  an  employee's  good 
faith  reliance  on  the  advice  of  agency 
ethics  officials. 

m.  GifU  From  Outside  Sources 

Subpart  B  of  the  proposed  rule 
implements  5  U.S.C.  7353.  as  added  by 
the  Ethics  Reform  Act  of  1989.  and 
section  101(d)  of  Executive  Order  12674. 
Both  provide  that  an  employee  shall  not 
solicit  or  accept  gifts  from  certain 
(prohibited)  sources  unless  permitted  by 
a  regulatory  exception.  The  Executive 
order  and  the  statute  both  augment  the 
list  of  prohibited  sources  contained  in 
the  1965  Executive  order  by  adding  a 
fourth  category — any  person  or  entity 
seeking  official  action  from  the 
employee's  agency. 

Section  2635.202(a)  of  subpart  B,  as 
drafted,  would  prohibit  an  employee 
from  soliciting  or  accepting  a  gift  from  a 
prohibited  source  or  a  gift  given  because 
of  the  employee's  official  position, 
unless  the  item  is  excluded  from  the 
definition  of  a  gift  or  falls  within  one  of 
the  exceptions  in  proposed  S  2635.204. 
While  this  may  appear  to  expand  the 
scope  of  the  gift  prohibitions  presently 
contained  in  5  CFR  735.202(a).  it  refiects 
OGE's  longstanding  interpretation  of  the 
Current  requirement  at  5  CFR  735.201(a) 
that  an  employee  avoid  any  action 
which  might  result  in  or  create  the 
appearance  of  using  public  office  for 
private  gain.  This  prohibition  continues 
to  apply  under  section  101(g)  of 
Executive  Order  12674.  as  restated  at 
S  2635.101(b)(7)  of  the  proposed  rule. 
Accepting  a  gift  o^ered  because  of  one's 
official  position  creates  an  appearance 
of  using  public  office  for  private  gain. 


Section  2635.202(b).  as  drafted, 
explains  the  relationship  between  the 
standards  set  forth  in  proposed  subpart 
B  and  18  U.S.C.  201(c)(1)(B).  Frequently 
referred  to  as  the  illegal  gratuities 
statute,  section  201(c)(1)(B)  makes  it  a 
crime  for  a  public  official  "otherwise 
than  as  provided  by  law  for  the  proper 
discharge  of  official  duty"  to  demand, 
seek,  receive,  accept  or  agree  to  receive 
or  accept  anything  of  value  "for  or 
because  of  any  official  act  performed  or 
to  be  performed  by  such  official  or 
person."  As  drafted,  the  language  of 
§  2635.202(b)  reflects  congressional 
intent  that  the  acceptance  of  a  gift  in 
accordance  with  the  exceptions  and 
other  standards  set  forth  in  subpart  B 
will  not  subject  an  employee  to 
prosecution  for  violation  of  the  illegal 
gratuities  statute.  Congressional  Record 
for  November  16. 1989.  at  page  H8758. 
By  cross-reference  to  S  2635.202(c)(1)  of 
the  proposed  rule.  S  2635.202(b) 
balances  that  purpose  with  the  statutory 
proviso  at  5  U.S.C.  7353(b)(1)(B)  that  an 
employee  may  not  accept  a  gift,  even 
pursuant  to  a  regulatory  exception,  in 
return  for  being  influenced  in  the 
performance  of  any  official  act.  While 
such  a  gift,  if  corruptly  sought  or 
accepted,  would  constitute  a  bribe 
prosecutable  under  18  U.S.C. 
201(b)(2)(A),  the  language  of 
S  2635.202(b)  preserves  the  possibility  of 
prosecution  under  the  illegal  gratuities 
statute  where  the  element  of  corruption 
cannot  be  established. 

Section  2635.202(c),  as  drafted,  sets 
forth  five  limitations  on  the  use  of  the 
exceptions  contained  in  §  2635.204, 
other  than  9  2635.204(h).  The  first 
reflects  the  statutory  proviso  at  5  U.S.C. 
7353(b)(1)(B)  that  a  gift  may  not  be 
accepted  in  return  for  being  influenced 
in  the  performance  of  an  official  act.  The 
second  makes  it  clear  that  any  gift  that 
is  coerced  is  improper  notwithstanding 
that  it  otherwise  would  come  within  one 
of  the  proposed  exceptions  at  9  2635.204. 
And  the  fifth  makes  it  clear  that,  except 
as  provided  in  proposed  9  2635.202(b), 
subpart  B  does  not  sanction  the 
solicitation  or  acceptance  of  any  gift 
that  would  violate  a  statute.  For 
clarification,  paragraph  (5)  of  the  section 
includes  synopses  of  18  U.S.C.  201(b),  18 
U.S.C.  209  and  41  U.S.C.  423(b)(2). 

The  limitations  in  paragraphs  (3)  and 
(4)  of  9  2635.202(c)  are  derived  from  the 
principles  of  ethical  conduct  restated  at 
§§2635.101  (b)(7)  and  (b)(8).  The 
acceptance  of  gifts  on  a  recurring  or 
frequent  basis,  whether  from  the  same 
or  different  sources,  gives  rise  to  an 
appearance  of  use  of  public  office  for 
private  gain.  And  there  are 
circumstances  under  which  an  employee 
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Section  2635.202(b),  as  drafted, 
explains  the  relationship  between  the 
standards  set  forth  in  proposed  subpart 
B  and  18  U.S.C.  201(c)(1)(B).  Frequently 
referred  to  as  the  illegal  gratuities 
statute,  section  201(c)(1)(B)  makes  it  a 
crime  for  a  public  official  "otherwise 
than  as  provided  by  law  for  the  proper 
discharge  of  official  duty"  to  demand, 
seek,  receive,  accept  or  agree  to  receive 
or  accept  anything  of  value  "for  or 
because  of  any  official  act  performed  or 
to  be  performed  by  such  official  or 
person."  As  drafted,  the  language  of 
§  2635.202(b)  reflects  congressional 
intent  that  the  acceptance  of  a  gift  in 
accordance  with  the  exceptions  and 
other  standards  set  forth  in  subpart  B 
will  not  subject  an  employee  to 
prosecution  for  violation  of  the  illegal 
gratuities  statute.  Congressional  Record 
for  November  16, 1989,  at  page  H8758. 
By  cross-reference  to  fi  2635.202(c)(1)  of 
the  proposed  rule.  S  2635.202(b) 
balances  that  purpose  with  the  statutory 
proviso  at  5  U.S.C.  7353(b)(1)(B)  that  an 
employee  may  not  accept  a  gift,  even 
pursuant  to  a  regulatory  exception,  in 
return  for  being  influenced  in  the 
performance  of  any  official  act.  While 
such  a  gift,  if  corruptly  sought  or 
accepted,  would  constitute  a  bribe 
prosecutable  under  18  U.S.C. 
201(b)(2)(A).  the  language  of 
S  2635.202(b)  preserves  the  possibihty  of 
prosecution  under  the  illegal  gratuities 
statute  where  the  element  of  corruption 
cannot  be  established. 

Section  2635.202(c).  as  drafted,  sets 
forth  five  limitations  on  the  use  of  the 
exceptions  contained  in  §  2635.204, 
other  than  S  2635.204(h).  The  fu^t 
reflects  the  statutory  proviso  at  5  U.S.C. 
7353(b)(1)(B)  that  a  gift  may  not  be 
accepted  in  return  for  being  influenced 
in  the  performance  of  an  ofBcial  act.  The 
second  makes  it  clear  that  any  gift  that 
is  coerced  is  improper  notwithstanding 
that  it  otherwise  would  come  within  one 
of  the  proposed  exceptions  at  9  2635.204. 
And  the  fifth  makes  it  clear  that,  except 
as  provided  in  proposed  §  2635.202(b). 
subpart  B  does  not  sanction  the 
solicitation  or  acceptance  of  any  gift 
that  would  violate  a  statute.  For 
clarification,  paragraph  (5)  of  the  section 
includes  synopses  of  18  U.S.C.  201(b).  18 
U.S.C.  209  and  41  U.S.C.  423(b)(2). 

llie  limitations  in  paragraphs  (3)  and 
(4)  of  S  2635.202(c)  are  derived  from  the 
principles  of  ethical  conduct  restated  at 
SS  2635.101  (b)(7)  and  (b)(8).  The 
acceptance  of  gifts  on  a  recurring  or 
h-equent  basis,  whether  from  the  same 
or  di^erent  sources,  gives  rise  to  an 
appearance  of  use  of  public  o^ice  for 
private  gain.  And  there  are 
circumstances  under  which  an  employee 


should  decline  even  an  unsohcited  gift 
that  falls  within  the  gift  exceptions  to. 
avoid  an  appearance  of  loss  of         "^ 
impartiality.  While  these  proposed 
limitations  may  appear  to  leave 
employees  vulnerable  to  criticism  for 
accepting  gifts  that  fall  within  the  gift 
exceptions.  OGE  beUeves  it  is 
inappropriate  to  authorize  the  de 
minimis  gift  exception  discussed  below 
without  requiring  employees  to  exercise 
a  degree  of  judgment  in  accepting  and 
declining  gifts. 

Section  2635.203  of  the  proposed  rule 
contains  six  definitions  applicable  to 
subpart  B.  One  of  the  more  significant  is 
the  definition  of  the  term  prohibited 
source  at  S  2635.203(d).  While  the  first 
four  paragraphs  of  §  2635.203(d)  merely 
restate  language  in  the  statute  and 
Executive  Order  12674.  the  fifth  is  an 
application  of  those  definitions  to 
certain  organizations  whose  members 
are  prohibited  sources.  The  extension  of 
the  prohibited  source  definition  to 
include  an  organization,  the  majority  of 
whose  members  are  themselves 
prohibited  sources,  is  consistent  with 
OGE  informal  advisory  opinion  84  X  5 
issued  May  1, 1984  and  amended  August 
24. 1984,  as  published  in  The  Informal 
Advisory  Letters  and  Memoranda  and 
Formal  Opinions  of  the  United  States 
Office  of  Government  Ethics  (1979- 
1988). 

As  contemplated  by  Executive  Order 
12674  and  5  U.S.C.  7353,  the  proposed 
definition  of  the  term  gift  at 
S  2635.203(b)  is  expansive.  Minor 
differences  between  the  language  of 
Executive  Order  12674  and  the  statute 
have  been  reconciled  by  adopting  the 
language  from  the  Executive  order 
which  limits  the  definition  of  a  gift  to 
anything  of  monetary  value.  The 
proposed  definition  includes  seven 
specific  exclusions.  Some,  such  as  the 
exclusions  for  loans  from  financial 
institutions,  broadly  available 
commercial  discounts,  and  rewards  and 
prizes  parallel  exceptions  currently 
found  in  the  model  regulations  at  5  CFR 
735.202(b)  and  in  most  agency  standards 
of  conduct  regulations.  One  effect  of 
treating  these  as  exclusions  from  the 
definition  of  a  gift,  rather  than  as 
exceptions  under  proposed  S  2635.204,  is 
to  permit  employees  to  accept  these 
items  without  regard  to  the  appearance 
limitations  at  proposed  S  2635.202(c). 

Greeting  cards,  plaques,  certificates, 
trophies,  and  similar  items  which  have 
only  nominal  intrinsic  value  are 
excluded  from  the  proposed  definition  of 
the  term  gift  to  enable  employees  to 
accept  such  items  without  having  to 
consider  whether  their  market  value 
falls  within  the  de  minimis  exception  at 


S  2635.204(a).  Plaques  and  certificates 
are  frequently  presented  to  an  employee 
in  a  public  forum.  Because  they  are 
ordinarily  engraved,  embossed  or 
otherwise  adorned  with  the  employee's 
name,  they  ordinarily  are  of  value  to  no 
one  other  than  the  employee  and  the 
declination  of  such  items  causes 
needless  discomfort  to  both  the 
employee  and  the  donor.  A  plaque  or 
trophy  which  is  itself  an  art  object  or 
utilitarian  item,  such  as  a  clock,  or 
which  incorporates  materials  of 
significant  value  would  not  come  within 
this  exclusion. 

The  exclusions  for  anything  "paid  for 
by  the  Government  or  secured  by  the 
Government  under  Government 
contract"  and  for  items  "accepted  by  the 
Government  under  specific  statutory 
authority"  are  intended  simply  to  clarify 
that  items  provided  to  the  employee  by 
the  Government  are  not  gifts  from 
outside  sources  and,  thus,  are  not 
covered  by  subpart  B. 

The  proposed  definition  of  the  term 
agency  at  §  2635.203(a)  warrants 
comment.  For  use  throughout  the 
proposed  rule,  the  term  agency  is 
defined  at  proposed  S  2635.102(a)  to 
have  the  meaning  set  forth  in  5  U.S.C. 
105.  That  definition  incorporates  the 
definition  at  5  U.S.C.  101  of  executive 
departments.  Thus,  the  agency  of  an 
employee  of  the  Department  of  the 
Army  is  the  entire  Department  of 
Defense  and.  as  to  that  Army  employee, 
a  Navy  contractor  is  a  prohibited 
source.  For  purposes  of  subpart  B. 
proposed  section  2635.203(a)  gives  the 
fourteen  departments  authority,  by 
supplemental  agency  regulation,  to 
designate  agencies  within  the 
department  as  separate  agencies.  Thus, 
for  example,  the  Department  of  Defense 
could  establish  the  Army,  Navy  and  Air 
Force  as  separate  agencies  for  purposes 
of  subpart  B.  This  designation  would  not 
be  effective,  for  example,  as  to  the 
Secretaries  of  the  three  services  or  to 
any  Department  level  employee. 

Section  2635.204,  as  proposed,  sets 
forth  exceptions  to  the  basic  prohibition 
against  solicitation  or  acceptance  of  a 
gift  from  a  prohibited  source  or  given 
because  of  official  position.  Under 
present  5  CFR  735.202  and  2635.101,  as 
well  as  agency  standards  of  conduct 
regulations  currently  in  effect,  the  gift 
exceptions  are  narrowly  drawn.  For 
example,  they  have  permitted 
acceptance  of  promotional  items  of 
nominal  value  and  food  and 
refreshments  of  nominal  value  on 
infrequent  occasions  in  the  course  of  a 
luncheon  or  dinner  meeting.  While  the 
limited  nature  of  these  exceptions  has 
ensured  that  employees  do  not  accept 


gifts  in  circumstances  that  would  subject 
them  to  criticism,  the  exceptions  have 
themselves  been  a  source  of  criticism. 
Many  have  complained  that  the 
exceptions  are  so  overly  technical  and 
difficult  to  apply  to  specific  situations 
that  they  tend  to  trivialize  agency  ethics 
programs. 

One  of  the  more  significant  features  of 
the  draft  rule  is  the  proposal  at 
9  2635.204(a)  to  adopt  a  de  minimis 
exception  which  would  allow  employees 
to  accept  unsolicited  gifts  having  an 
aggregate  market  value  of  $25  or  less  per 
occasion.  Within  any  calendar  year,  an 
employee  could  not  use  this  particular 
exception  to  accept  gifts  with  an 
aggregate  market  value  in  excess  of  $100 
from  any  single  source.  This  de  minimis 
exception  has  the  virtue  of  establishing 
a  standard  that  can  be  easily 
understood  and  applied  to  any  gift 
situation.  While  it  represents  a 
significant  departure  from  prior  gift  rules 
applicable  to  executive  branch 
employees,  OGE  believes  it  is  a 
reasonable  and  simple  standard  that 
reduces  the  need  for  employees  to 
become  aware  of  a  number  of  technical 
exceptions  dealing  with  specific 
situations. 

The  underiying  statute,  5  U.S.C.  7353, 
was  added  by  the  Ethics  Reform  Act  of 
1989  end  applies  to  individuals  serving 
in  all  three  branches  of  Government 
Titles  VIII  and  IX  of  the  Reform  Act 
concurrently  amended  the  rules  of  the 
House  of  Representatives  and  Senate  to 
create  a  $75  de  minimis  exception 
applicable  to  Members,  as  well  as  to 
employees,  of  both  houses  of  Congress. 
The  rules  of  the  House  of 
Representatives  allow  the  acceptance  of 
gifts  with  a  fair  market  value  of  $75  or 
less  from  prohibited  sources.  The  Senate 
rules  allow  acceptance  of  gifts  less  than 
$75.  While  the  rules  of  both  houses 
restrict  the  aggregate  amount  Members 
and  employees  may  accept  from  any 
single  source,  gifts  within  the  de 
minimis  amount  established  for  the 
respective  house  are  disregarded  in 
determining  the  aggregate  value  of  gifts 
received  from  a  single  source.  Unlike  the 
legislative  branch  rules.  9  2635.204(a)  of 
this  proposed  rule  for  the  executive 
branch  would  require  the  aggregction  of 
every  de  minimis  gift,  whatever  its 
value,  received  from  a  single  source  for 
purposes  of  applying  the  annual  $100 
aggregate  limitation. 

Section  2635.204(b),  as  proposed,  is 
similar  to  the  exception  for  gifts  from 
friends  and  relatives  that  has  long  been 
permitted  under  most  agency  standards 
of  conduct  regulations  currently  in 
effect 


Section  2e35.204(c)  is  a  proposed  new 
exception  that  is  necessary  to 
accommodate  the  expansion  of  the  basic 
gift  prohibitions  to  cover  gifts  given 
because  of  an  employee's  official 
position.  Under  this  section,  an 
employee  could  accept  certain  beneHts 
or  discounts  even  though  they  are 
available  because  of  his  or  her  status  as 
a  Federal  employee.  Opportunities 
available  to  the  general  public  or  to  all 
Government  employees  or  all  uniformed 
personnel  are  excluded  from  the 
proposed  definition  of  a  gift  at 
5  2635.203(b)(2)  of  this  subpart.  The 
exception  at  proposed  S  2635.204(c)  is 
addressed  to  discounts  and  other 
benefits  offered  to  a  more  limited  class. 
Where  such  an  offer  is  extended  by 
someone  other  than  a  prohibited  source 
to  a  class  encompassing  a  smaller  group 
of  Federal  employees,  such  as  a 
discount  offered  to  all  employees  of  a 
particular  agency,  the  offer  may  be 
accepted  if  its  availability  is  not  limited 
in  a  manner  that  discriminates  on  the 
basis  of  rank,  rate  of  pay,  or  type  of 
official  responsibihty.  For  example,  this 
exception  would  not  permit  the 
acceptance  of  a  discounted  membership 
rate  offered  only  to  employees  of  an 
agency  who  are  members  of  the  Senior 
Executive  Service.  It  would,  however, 
permit  a  discount  offered  by  someone 
other  than  a  prohibited  source  to  all 
employees  of  an  agency  or  to  all 
employees  of  an  agency  in  a  particular 
city  or  county. 

Section  2635.204(d)(1),  as  proposed, 
would  allow  employees  to  accept 
certain  awards  for  public  service  or 
individual  achievement  Many  such 
awards  are  given  for  accomplishments 
that  relate  to  an  employee's  official 
responsibilities  and,  thus,  in  the  absence 
of  this  exception,  would  be  prohibited 
by  S  2835.202(a)(2).  even  when  bestowed 
by  someone  other  than  a  prohibited 
source.  The  exception  allows  an 
employee  to  accept  such  an  award, 
other  than  cash  or  an  investment 
interest,  having  a  market  value  of  $200 
or  less  when  given  by  someone  other 
than  a  person  whose  interests  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  the 
employee's  official  duties.  Other  awards 
given  by  such  persons,  including  any 
award  of  cash  or  any  noncash  award 
worth  more  than  $200  may  be  accepted 
when  approved  in  writing  by  an  agency 
ethics  official  in  accordance  with  the 
standards  specified.  Regardless  of  the 
value  of  other  gifts  given  in  connection 
with  the  award,  meals  and 
entertainment  for  the  employee  and  for 
members  of  his  or  her  family  at  any 
event  at  which  presentation  or 


recognition  takes  place  may  be 
accepted.  Such  acceptance  is  not  limited 
to  meals  and  entertainment  extended  to 
members  of  the  employee's  immediate 
family.  Acceptance  would  be 
appropriate,  for  example,  if  there  is  a 
family  relationship  in  the  nature  of  that 
encompassed  by  the  definition  of  a 
relative  at  5  U.S.C.  app.  109(16).  When 
approved  in  writing  by  an  agency  ethics 
official  in  accordance  with  the 
standards  specified  in  S  2635.204(d)(2), 
employees  also  may  accept  honorary 
degrees  and  personal  tributes,  as  well  as 
meals  and  entertainment  for  themselves 
and  their  families  at  the  event  at  which 
the  presentation  or  tribute  takes  place. 

Section  2635.204(e),  as  proposed, 
contains  three  exceptions  that  relate  to 
the  outside  business  and  employment 
relationships  of  employees  and  their 
spouses.  Under  Executive  Order  12874, 
special  Government  employees  are 
subject  to  the  same  basic  principles  of 
ethical  conduct  that  apply  to  regular 
employees.  Because  special  Government 
employees  serve  the  Government  only 
temporarily,  often  on  an  intermittent 
basis,  it  is  expected  that  many  will  have 
other  employment  and  business 
relationships.  The  proposed  exception  at 
§  2635.204(e)(2)  is  intended  to  ensure 
that  the  gift  prohibitions  do  not  interfere 
with  proper  non-Federal  employment 
and  business  pursuits  of  special 
Government  employees.  Proposed 
9  2635.204(e)(1)  would  create  a  similar 
exception  for  benefits  which  result  from 
the  business  or  employment 
relationships  of  any  employee's  spouse. 
Section  2635.204(e)(3),  as  proposed, 
covers  employees  seeking  employment 
with  prohibited  sources.  After  the 
employee  has  complied  with  the 
disqualification  requirements  of  subpart 
F  of  the  proposed  ride,  the  employee 
may  accept  transportation, 
entertainment  or  any  similar  gift 
customarily  provided  by  the  prospective 
employer  in  connection  with  its  conduct 
of  employment  discussions. 

Section  2635.204(f)  relating  to  gifts 
from  political  organizations  is  proposed 
to  ensure  that  the  standards  of  conduct 
do  not  hamper  the  political  activities  of 
the  relatively  small  class  of  higher-level 
employees  who  are  exempt  from  the 
Hatch  Act  restrictions.  It  is  limited  to 
items  provided  by  political 
organizations.  While  these  organizations 
ordinarily  will  not  be  prohibited 
sources,  invitations  to  speak  or  attend 
political  fundraising  events  may  be 
extended  to  these  employees  because  of 
the  positions  they  hold  with  the  Federal 
Government. 

Where  attendance  is  determined  to  be 
in  the  interest  of  the  agency,  proposed 


S  2635.204(g)  would  allow  an  employee 
to  accept  a  sponsor's  offer  of  all  or  part 
of  a  gift  of  free  attendance  at  widely- 
attended  gatherings  concerning  subjects 
of  mutual  interest  to  a  number  of  parties 
that  the  employee  attends  on  his  own 
time  and  at  events  at  which  the 
employee  is  a  speaker  or  panel 
participant.  Where  the  employee's 
acceptance  of  free  attendance  is 
authorized,  proposed  S  2635.204(g)(5) 
would  provide  limited  authority  for 
attendance  by  an  accompanying  spouse. 
The  limitation  proposed  at 
§  2635.204(g)(4)  regarding  the  source  of 
funds  used  to  finance  the  employee's 
attendance  is  added  to  ensure  that  the 
invitation  is  from  the  sponsor  of  the 
event  and  that  a  nominal  sponsor  is  not 
used  to  disguise  an  invitation  from 
another  source. 

With  an  exception  for  days  on  which 
the  employee  is  invited  to  serve  as  a 
speaker  or  panel  participant,  proposed 
S  2635.204(g)(2)  would  require  a  written 
determination  by  the  agency  designee 
that  the  employee's  attendance  at  the 
event  is  in  the  interest  of  the 
Government.  If  the  sponsor  has  interests 
that  would  be  substantially  affected  by 
performance  of  the  employee's  duties, 
that  determination  must  include  an 
appearance  analysis.  The  fact  that  an 
employee  is  invited  to  serve  as  a 
speaker  on  one  of  several  days  of  an 
event  does  not  necessarily  permit  the 
employee's  acceptance  of  waiver  of  the 
attendance  fee  for  the  entire  event. 
Without  a  written  determination  of 
agency  interest  the  employee  may  only 
accept  hee  attendance  at  substantive 
portions  of  the  event  that  take  place  on 
the  day  he  or  she  speaks.  Even  though  a 
sponsor  offers  free  attendance  at  an 
entire  event,  speakers  and  others  should 
only  be  authorized  to  accept  free 
attendance  at  those  portions  of  the 
event  that  are  in  the  agency's  interest. 

The  exception  for  widely-attended 
gatherings  at  {  2635.204(g)(l)(ii)  is  one 
that  has  been  incorporated  into  the 
standards  of  conduct  regulations  of 
many  agencies.  While  these  events  are 
often  sponsored  by  associations,  the 
exception  is  not  limited  to  events  for 
which  there  is  an  association  or  other 
group  sponsor.  The  exception  for 
speakers  and  panel  participants  at    ■ 
§  2635.204(g)(l)(i)  merely  recognizes 
what  has  become  customary  practice- 
individuals  invited  as  speakers  are 
frequently  invited  to  participate  without 
charge  in  portions  or  all  of  the  events  at 
which  they  are  speaking. 

Section  2635.204(h),  as  proposed,  is 
applicable  only  to  gifts  to  the  President 
or  Vice  President  and  to  members  of 
their  families.  The  President  and  Vice 


President  are  not  subject  to  I 
Standards  of  Ethical  Conduc 
Government  Officers  and  En 
imposed  by  Executive  Order 
the  exception  of  18  U.S.C.  20: 
not  subject  to  the  conflict  of 
statutes  of  Chapter  II  of  title 
United  States  Code.  Howeve 
7353,  added  by  the  Ethics  Re 
adopted  a  broad  definition  o 
employee  that,  for  the  first  ti 
in  the  gift  prohibitions  being 
applicable  to  individuals  hoi 
positions  in  all  three  branch( 
Government,  including  the  P 
and  Vice  President. 

The  ceremonial  and  other 
duties  of  the  President  and  V 
President  make  it  impractica 
them  to  standards  that  requi 
analysis  of  every  gift  offered 
required  to  file  an  SF  276  pul 
financial  disclosure  statemei 
gifts  aggregating  $100  or  mor 
one  source  ($250  or  more  in  t 
gifts  or  reimbursements  of 
transportation,  lodgings,  foo( 
entertainment).  They  need  n( 
gifts  of  $75  or  less.  In  the  cas 
elected  official  of  the  stature 
President  or  Vice  President  v 
personal  conduct  is  closely  s 
by  the  public  and  the  press,  I 
requirement  for  public  disclo 
provides  sufficient  restraint  ( 
acceptance  of  gifts.  To  the  e> 
does  not  permit  scrutiny  of  g 
less  than  the  amount  that  tri; 
reporting  requirement  it  is  t£ 
to  an  extension  to  the  Preside 
Vice  President  of  an  excepti( 
unlike  the  $75  de  minimis  exi 
applicable  to  Members  of  Co 
OGE  anticipates  that  as  thei 
predecessors  have  done  in  tb 
President  and  Vice  President 
successors  will  establish  the! 
discretionary'  standards  for  a 
of  gifts. 

Paragraphs  (i)  and  (j)  of  { ! 
proposed,  are  crossreference 
former  refers  employees  to  a 
exceptions,  if  any.  contained 
applicable  agency  supplemei 
regulations.  Section  2835.2041 
reference  to  additional  autho 
which  employees  may  accep 
not,  itself,  authority  to  accep 

Section  2835.205  of  the  pro; 
deals  with  the  proper  disposi 
that  cannot  be  accepted,  and 
clear  that  an  employee  has  a 
responsibility  to  return  or  pa; 
gifts.  However,  perishable  gii 
food  or  flowers,  may  be  givei 
or  may  be  used  or  consumed 
shared  with  others  within  the 
office. 


Tuesday,  July  23,  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56.  No.  141  /  Tuesday,  July  23.  1991  /  Proposed  Rules 


33783 


lace  may  be 
eptance  is  not  limited 
taimnent  extended  to 
ployee'8  immediate 
!  would  be 
ample,  if  there  is  a 
in  the  nature  of  that 
e  definition  of  a 
app.  109(16).  When 
}  by  an  agency  ethics 
ice  with  the 
I  in  §  2635.204(d)(2). 
y  accept  honorary 
lal  tributes,  as  well  as 
iment  for  themselves 
it  the  event  at  which 
tribute  takes  place, 
e),  as  proposed, 
iptions  that  relate  to 
s  and  employment 
ployees  and  their 
scutive  Order  12674, 
t  employees  are 
basic  principles  of 
t  apply  to  regular 
s  special  Government 
e  Government  only 
)n  an  intermittent 
I  that  many  will  have 
ind  business 
iroposed  exception  at 
itended  to  ensure 
tions  do  not  interfere 
deral  employment 
its  of  special 
yees.  Proposed 
jld  create  a  similar 
its  which  result  from 
iloyment 

'  employee's  spouse. 
3),  as  proposed, 
eeking  employment 
rees.  After  the 
ilied  with  the 
uirementa  of  subpart 
lie,  the  employee 
rtation, 
ly  similar  gift 
!d  by  the  prospective 
tion  with  its  conduct 
ussions. 

f)  relating  to  gifts 
izations  is  proposed 
tandards  of  conduct 
tolitical  activities  of 
class  of  higher-level 
exempt  from  the 
ins.  It  is  limited  to 
lolitical 

e  these  organizations 
te  prohibited 
to  speak  or  attend 
!  events  may  be 
mployees  because  of 
old  with  the  Federal 

e  is  determined  to  be 
!  agency,  proposed 


§  2635.204(g)  would  allow  an  employee 
to  accept  a  sponsor's  offer  of  all  or  part 
of  a  gift  of  free  attendance  at  widely- 
attended  gatherings  concerning  subjects 
of  mutual  interest  to  a  number  of  parties 
that  the  employee  attends  on  his  own 
time  and  at  events  at  which  the 
employee  is  a  speaker  or  panel 
participant.  Where  the  employee's 
acceptance  of  free  attendance  is 
authorized,  proposed  S  2d35.204(g)(5) 
would  provide  limited  authority  for 
attendance  by  an  accompanying  spouse. 
The  limitation  proposed  at 
§  2635.204(g)(4)  regarding  the  source  of 
funds  used  to  Hnance  the  employee's 
attendance  is  added  to  ensure  that  the 
invitation  is  from  the  sponsor  of  the 
event  and  that  a  nominal  sponsor  is  not 
used  to  disguise  an  invitation  from 
another  souree. 

With  an  exception  for  days  on  which 
the  employee  is  invited  to  serve  as  a 
speaker  or  panel  participant,  proposed 
S  2635.204(g)(2)  would  require  a  written 
determination  by  the  agency  designee 
that  the  employee's  attendance  at  the 
event  is  in  the  interest  of  the 
Government.  If  the  sponsor  has  interests 
that  would  be  substantially  affected  by 
performance  of  the  employee's  duties, 
that  determination  must  include  an 
appearance  analysis.  The  fact  that  an 
employee  is  invited  to  serve  as  a 
speaker  on  one  of  several  days  of  an 
event  does  not  necessarily  permit  the 
employee's  acceptance  of  waiver  of  the 
attendance  fee  for  the  entire  event. 
Without  a  written  determination  of 
agency  interest  the  employee  may  only 
accept  hee  attendance  at  substantive 
portions  of  the  event  that  take  place  on 
the  day  he  or  she  speaks.  Even  though  a 
sponsor  offers  free  attendance  at  an 
entire  event,  speakers  and  others  should 
only  be  authorized  to  accept  free 
attendance  at  those  portions  of  the 
event  that  are  in  the  agency's  interest. 

The  exception  for  widely-attended 
gatherings  at  {  2635.204(g)(l)(ii)  is  one 
that  has  been  incorporated  into  the 
standards  of  conduct  regulations  of 
many  agencies.  While  these  events  are 
often  sponsored  by  associations,  the 
exception  is  not  limited  to  events  for 
which  there  is  an  association  or  other 
group  sponsor.  The  exception  for 
speakers  and  panel  participants  at 
§  2635.204{g)(l)(i)  merely  recognizes 
what  has  become  customary  practice — 
individuals  invited  as  speakers  are 
frequently  invited  to  participate  without 
charge  in  portions  or  all  of  the  events  at 
which  they  are  speaking. 

Section  2635204(h),  as  proposed,  is  " '' 
applicable  only  to  gifts  to  the  President 
or  Vice  President  and  to  members  of 
their  families.  The  President  and  Vice 


President  are  not  subject  to  the 
Standards  of  Ethical  Conduct  for 
Government  Officers  and  Employees 
imposed  by  Executive  Order  12874.  With 
the  exception  of  18  U.S.C.  201,  they  are 
not  subject  to  the  conflict  of  interest 
statutes  of  Chapter  II  of  title  18  of  the 
United  States  Code.  However,  5  U.S.C. 
7353,  added  by  the  Ethics  Reform  Act, 
adopted  a  broad  definition  of  the  term 
employee  that,  for  the  first  time,  results 
in  the  gift  prohibitions  being  made 
applicable  to  individuals  holding  elected 
positions  in  all  three  branches  of 
Government,  including  the  President 
and  Vice  President. 

The  ceremonial  and  other  public 
duties  of  the  President  and  Vice 
President  make  it  impractical  to  subject 
them  to  standards  that  require  an 
analysis  of  every  gift  offered.  They  are 
required  to  file  an  SF  278  public 
fmancial  disclosure  statement  listing 
gifts  aggregating  $100  or  more  from  any 
one  source  ($250  or  more  in  the  case  of 
gifts  or  reimbursements  of 
transportation,  lodgings,  food  or 
entertainment).  They  need  not  aggregate 
gifts  of  $75  or  less.  In  the  case  of  an 
elected  official  of  the  stature  of  the 
President  or  Vice  President  whose 
personal  conduct  is  closely  scrutinized 
by  the  public  and  the  press,  this 
requirement  for  public  disclosure 
provides  sufficient  restraint  on  their 
acceptance  of  gifts.  To  the  extent  that  it 
does  not  permit  scrutiny  of  gifts  worth 
less  than  the  amount  that  triggers  the 
reporting  requirement,  it  is  tantamount 
to  an  extension  to  the  President  and 
Vice  President  of  an  exception  not 
unlike  the  $75  de  minimis  exception 
applicable  to  Members  of  Congress. 
OGE  anticipates  that,  as  their 
predecessors  have  done  in  the  past  the 
President  and  Vice  President  and  their 
successors  will  establish  their  own 
discretionar>'  standards  for  acceptance 
of  gifts. 

Paragraphs  (i)  and  (j)  of  S  2635.204,  as 
proposed,  are  crossreferences.  The 
former  refers  employees  to  additional 
exceptions,  if  any,  contained  in 
applicable  agency  supplemental 
regulations.  Section  2835.204(j)  is  a 
reference  to  additional  authorities  under 
which  employees  may  accept  gifts;  it  is 
not,  itself,  authority  to  accept  any  gift 

Section  2635.205  of  the  proposed  rule 
deals  with  the  proper  disposition  of  gifts 
that  cannot  be  accepted,  and  makes  it 
clear  that  an  employee  has  a 
responsibility  to  return  or  pay  for  such 
gifts.  However,  perishable  gifts,  such  as 
food  or  flowers,  may  be  given  to  charity 
or  may  be  used  or  consumed  when 
shared  with  others  within  the  recipient's 
office. 


Upon  final  adoption  of  the  proposed 
rule,  the  temporary  OGE  and  Office  of 
Personnel  Management  rule  at  5  CFR 
2635.101  continuing  the  effectiveness  of 
existing  agency  gift  restrictions  and 
exceptions  will  be  revoked.  See  54  FR 
53310-53311  (December  28. 1989)  and  the 
discussion  at  part  X  of  this  preamble, 
below. 

rv.  Gifts  Between  Employees 

Subpart  C  of  the  proposed  rule  is 
intended  to  supersede  5  CFR  735.202(d). 
which  implements  the  statutory 
prohibitions  in  5  U.S.C.  7351.  Gifts  to 
Superiors.  The  amendment  to  that 
statute  by  the  Ethics  Reform  Act  of  1989 
brings  the  penalties  for  improper  gifts 
into  line  with  those  for  violation  of  the 
standards  of  ethical  conduct  and  gives 
OGE  authority  to  issue  implementing 
regulations  applicable  to  officers  and 
employees  of  the  executive  branch. 

Because  of  the  statutory  definition  of 
the  term  employee  in  5  U.S.C.  7351,  the 
statute  does  not  apply  to  officers  of  the 
uniformed  services.  In  exercising  its 
general  rulemaking  authority  under 
Executive  Order  12674  and  title  IV  of  the 
Ethics  in  Government  Act,  OGE 
nevertheless  has  determined  that  the 
prohibitions  on  gifts  between  employees 
should  be  applied  to  officers  of  the 
uniformed  services  to  avoid  issues  of 
misuse  of  public  office  and  lack  of 
impartiality  that  arise  when  gifts  are 
accepted  by  superiors  from  their 
subordinates.  Thus,  as  a  matter  of 
regulation,  subpart  C  of  the  proposed 
rule  would  extend  to  officers  of  the 
uniformed  services  the  same 
prohibitions  as  are  contained  in  5  U.S.C. 
7351. 

As  drafted,  proposed  §  2635.302(a)(1) 
amplifies  the  statutory  prohibitions 
against  giving  or  soliciting  for  gifts  to 
superiors  by  adding  the  phrase  directly 
or  indirectly  to  ensure  that  the 
prohibitions  are  not  circumvented  by 
gifts  given  by  the  subordinate's  family 
members  or  by  others  at  the  behest  of  - 
the  subordinate.  The  term  indirectly  is 
defined  at  proposed  S  2635.303(b). 
Proposed  §  2635.302(a)(2)  amplifies  the 
statutory  prohibition  against  soliciting 
contributions  for  gifts  to  superiors  to 
make  it  clear  that  the  prohibition  applies 
regardless  of  whether  the  gift  is  solicited 
for  an  individual  who  is  the  superior  of 
the  employee  making  the  solicitation  or 
of  the  employee  from  whom  a 
contribution  is  sought. 

Proposed  §  2635.302(b)  amplifies  the 
statutory  language  prohibiting  any 
employee  from  accepting  a  gift  from  an 
employee  receiving  less  pay  by  adding 
the  phrase  "directly  or  indirectly"  to 
ensure  that  the  prohibition  is  not 
circumvented  by  gifts  to  family  members 


or  to  persons  designated  by  the 
employee  receiving  the  greater  amount 
of  pay.  For  this  purpose,  the  term 
indirectly  is  defined  at  proposed 
S  2635.303(b)  by  cross-reference  to  the 
definition  of  that  term  in  subpart  B,  Gift« 
from  Outside  Sources.  The  statutory 
prohibition  on  acceptance  of  gifts  does 
not  precisely  mirror  the  restrictions  on 
giving  gifts  to  superiors.  It  is  broader  in 
scope,  prohibiting  gifts  from  any 
employee  receiving  less  pay,  regardless 
of  whether  there  is  a  superior- 
subordinate  relationship  between  donor 
and  recipient.  Proposed  §  2635.302(b) 
addresses  the  unnecessarily  broad  reach 
of  this  prohibition  by  permitting  gifts 
based  on  a  personal  relationship  where 
there  is  no  superior-subordinate 
relationship  between  donor  and 
recipient. 

Proposed  §  2635.302(c)  provides  that 
notwithstanding  any  exception  at 
proposed  S  2635.304,  an  official  superior 
shall  not  coerce  the  offering  of  a  gift 
from  a  subordinate. 

The  definitions  of  the  terms  gift  and 
market  value  in  proposed  §  2635.303  (a) 
and  (c)  include  cross-references  to  the 
definitions  of  those  terms  in  subpart  B, 
Gifts  from  Outside  Sources.  The 
definitions  have  been  amplified, 
however,  to  ensure  that  the  statutory 
prohibitions  do  not  interfere  with 
carpool  and  other  mutual  arrangements 
in  which  there  is  a  proportionate  sharing 
of  the  expense  or  effort  between 
employees.  The  proposed  definition  of 
official  superior  at  §  2635.303(d)  is 
drafted  to  make  clear  that  an  employee 
may  have  more  than  one  official 
superior  and  that  individuals  in  the 
supervisory-  chain  who  direct  or 
evaluate  and,  thus,  supervise  the 
employee's  immediate  and  other 
superiors  are  also  official  superiors  of 
the  employee. 

The  phrase  voluntary  contribution  is 
defined  at  proposed  §  2635.303(f)  to 
ensure  that  no  employee  is  coerced  to 
contribute  toward  even  a  modest  gift  for 
an  official  superior.  Although  employees 
may  be  given  the  opportunity  to 
contribute  to  gifts  for  superiors,  the 
amount  of  any  contribution  they  may 
wish  to  make  is  to  be  left  entirely  to 
their  discretion.  An  employee  soliciting 
contributions  may  suggest  an  amount  to 
be  contributed  or  may  respond  to  an 
employee's  inquiry  regarding  an 
appropriate  amount  to  be  contributed  if 
it  is  made  clear  that  the  employee 
whose  contribution  is  sought  is  free  to 
contribute  less  or  nothing  at  all.  The 
defmition  accommodates  the  frequent 
practice  of  organized  luncheons  or 
receptions  to  honor  employees  upon 
special  occasions,  such  as  retirement.  It 
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specifically  provides  that  an  employee 
who  freely  chooses  to  pay  a 
proportionate  share  of  the  total  cost  in 
order  to  attend  such  cm  event  will  be 
deemed  to  have  made  a  voluntary 
contribution. 

The  proposed  rule  would  create  three 
categories  of  exceptions  to  the 
prohibitions  of  {  2635.302  (a)  and  (b). 
The  first  is  a  set  of  general  exceptions  at 
proposed  S  2635.304(a)  which  can  be 
used  on  an  occasional  basis,  including 
any  occasion  on  which  gifts  are 
traditionally  given  or  exchanged.  The 
statute  contemplates  that  the 
implementing  regulations  include  an 
exception  for  occasions  on  which  gifts 
are  traditionally  given  or  exchanged. 
After  considering  a  separate  exception 
based  on  a  de  minimis  amount  for 
occasions  such  as  Christmas  and 
birthdays,  OGE  concluded  that  an 
across-the-board  $10  de  minimis 
exception  to  be  used  occasionally  and 
on  occasions  marked  by  the  exchange  or 
giving  of  gifts  would  cause  the  least 
confusion.  Proposed  §  2635.304(a)(1), 
thus,  includes  an  exception  for  items 
with  an  aggregate  market  value  of  $10  or 
less  per  occasion. 

The  three  exceptions  at  §  2635.304 
(a)(2)  through  {a)(4)  are  proposed  to 
ensure  that  the  subordinate-superior 
relationship  is  a  comfortable  one  that 
allows  for  an  appropriate  degree  of 
social  interaction.  The  exception  for 
food  and  refreshments  shared  in  the 
ofHce  among  several  employees  is 
intended  to  permit  all  members  of  an 
office  to  participate  in  the  modest  social 
events  that  are  common  throughout  the 
Government.  The  exception  for  personal 
hospitality  provided  at  the  employee's 
residence  is  included  to  reflect  current 
practice.  While  the  statutory  prohibition 
against  gifts  to  superiors  is  one  of  long 
standing,  it  ordinarily  has  not  been 
applied  to  prohibit  a  subordinate  from 
occasionally  inviting  a  superior  to  share 
in  a  meal  at  the  subordinate's  residence 
or  to  require  a  superior's  exclusion  from 
a  party  given  in  the  subordinate's  home. 
The  exception  at  proposed 
§  2635.304(a)(4)  is  intended  to  cover 
gifts,  sometimes  referred  to  as  hostess 
gifts,  given  by  the  recipient  of  personal 
hospitality.  Under  this  exception,  an 
employee  invited  to  dinner  at  the  home 
of  his  official  superior  may  bring  a  bottle 
of  wine,  even  though  its  market  value 
exceeds  $10.  The  proposed  exception  at 
S  2635.304(a)(5)  is  included  to  ensure 
that  the  limitations  on  gifts  between 
employees  do  not  interfere  with  the 
Government's  voluntary  leave  transfer 
program. 

The  second  category  of  exceptions  for 
special,  infrequent  occasions  proposed 


at  9  2635.304(b)  is  similar  to  the  current 
exception  at  5  CFR  735J202(d)  for 
voluntary  gifts  of  nominal  value  "made 
on  a  special  occasion  such  as  marriage, 
illness,  or  retirement."  Consistent  with 
current  practice,  proposed  S  2835.304(b) 
allows  gifts  in  recognition  of 
infrequently  occturing  occasions  of 
personal  significance  and  upon 
occasions  such  as  retirement, 
resignation  or  transfer  that  terminate  the 
superior-subordinate  relationship.  Gifts 
on  such  occasions  are  not  limited  to  any 
particular  amount,  but  must  be 
appropriate  to  the  occasion. 

The  third  set  of  exceptions  at 
proposed  S  2635.304(c)  specifies  those 
occasions  or  items  for  which  voluntary 
contributions  may  be  soHcited  or  made. 
They  are  limited  to  the  special, 
infrequent  occasions  described  in  the 
preceding  paragraph  and  to 
contributions  for  food  and  refreshments 
to  be  shared  in  the  o^ice  among  several 
employees.  Thus,  an  employee  could  not 
solicit  contributions  from  fellow 
employees  for  a  birthday  present  for  his 
or  her  ofHcial  superior  but  could  give  an 
individual  gift  worth  $10  or  could  solicit 
contributions  to  buy  a  cake  to  be  shared 
within  the  office  in  celebration  of  that 
occasion. 

V.  Conflicting  Financial  Interests 

Subpart  D  of  the  proposed  rule 
contains  two  sets  of  standards 
addressing  the  problem  of  financial 
interests  that,  in  the  absence  of  some 
remedial  step  on  the  employee's  part, 
would  conflict  with  the  duties  he  or  she 
performs  for  the  Government.  The 
standards  at  proposed  §  2635.402  are 
based  on  16  U.S.C.  208(a];  the  standards 
at  proposed  §  2635.403  are  required  by 
the  principle  of  ethical  conduct  restated 
at  proposed  S  2835.101(b)(2)  of  this  part. 
Pending  the  issuance  of  more  extensive 
regulations  interpreting  18  U.S.C.  208(a), 
proposed  §  2635.402  is  included  here  as 
necessary  to  give  meaning  and  context 
to  proposed  i  2635.403  and  to  the 
impartiality  provisions  of  subpart  E,  as 
well  as  to  the  provisions  of  subparts  F 
and  H  applicable,  respectively,  to 
seeking  other  employment  and  outside 
activities. 

Proposed  S  2635.402  is  a  restatement 
of  18  U.S.C.  208(a),  amplified  to  reflect 
current  interpretation  of  the  law  and  to 
set  forth  guidance  on  means 
(disqualification,  waiver,  and 
divestiture]  for  avoiding  a  violation  of 
the  statute.  The  statute  prohibits  self- 
dealing  by  Federal  employees.  More 
specifically,  it  prohibits  an  employee 
from  participating  personally  and 
substantially  in  any  particular  matter 
which,  to  the  employee's  knowledge. 


will  affect  the  employee's  own  flnancial 
interest  or  that  of: 

The  employee's  spouse,  minor  child,  or 

general  partner; 
Any  person  the  employee  serves  as  officer, 

director,  trustee,  general  partner  or 

employee;  or 
Any  person  with  whom  the  employee  is 

negotiating  for  or  has  an  arrangement 

concerning  prospective  employment 

While  18  U.S.C.  208(a)  prohibits  an 
employee  from  participating  in  a 
particular  matter  affecting  the  financial 
interests  of  a  person  with  whom  he  or 
she  is  negotiating  for  or  has  an 
arrangement  concerning  future 
employment,  that  particular  application 
of  the  statute  is  addressed  in  subpart  F, 
Seeking  Other  Employment.  There  it  is 
combined  with  standards  that  impose  a 
similar  disqualification  obligation  upon 
employees  who  have  taken  action  to 
seek  employment  that  falls  short  of 
negotiations. 

Interests  other  than  the  employee's 
own  that  are  attributed  to  him  or  her 
under  18  U.S.C.  208(a)  are  referred  to  as 
imputed  interests  and  are  defined  as 
such  In  proposed  §  2635.402(b)(2).  The 
statutory  prohibition  at  §  2635.402  has 
been  amplified  by  the  phrase  direct  and 
predictable  to  describe  the  effect  on  an 
employee's  own  or  an  imputed  interest 
that  will  require  disqualification  or  other 
action  to  avoid  a  statutory  violation. 
The  definition  of  the  phrase  personal 
and  substantial  is  derived  from  existing 
regulations  at  5  CFR  2637.201(d)  issued 
under  the  prior  version  of  the  post- 
employment  statute.  18  U.S.C.  207, 
which  still  applies  to  those  who  left 
Government  before  January  1, 1991. 

The  proposed  explanation  at 
§  2635.402(c)  of  the  disqualification 
obligation  imposed  by  the  statute 
warrants  specific  comment.  For  most 
employees  to  accomplish 
disqualification,  the  section  imposes  no 
requirement  beyond  nonparticipation  in 
the  matter  which  affects  his  or  her  own 
or  an  imputed  financial  interest. 
However,  depending  upon  his  or  her 
particular  duties,  it  may  be  necessary 
for  an  employee  to  notify  a  supervisor  of 
the  interest  that  creates  a  conflict  in 
order  to  avoid  assignments  that  would 
result  in  violation  of  the  statute. 

Unless  the  individual  employee  is 
specifically  asked  to  file  a  written 
statement  by  an  agency  ethics  official  or 
is  required  to  provide  evidence  of 
compliance  with  a  recusal  requirement 
contained  in  an  ethics  agreement,  no 
requirement  for  a  written 
disqualification  statement  is  proposed. 
The  statute  does  not  require  any 
formality  beyond  nonparticipation.  A 
possible  regulatory  requirement  for 


notice  and  vmtten  disqualifi 
statements  was  rejected  as 
unnecessarily  burdensome.  1 
employees  can  avoid  conflic 
properly  arranging  their  assi 
with  a  supervisor.  It  is  often 
never  inappropriate  for  an  ei 
file  a  written  disquahficatioi 
The  proposed  regulation  Incl 
language  and  a  related  exam 
should  cause  an  employee  tc 
whether  the  particular  natun 
assignment  or  of  the  interest 
makes  it  prudent  to  create  a 
record  of  the  disqualificatior 
given  case,  an  agency  ethics 
authority  to  request  a  writtei 
disqualification  statement,  h 
written  disqualification  state 
not  protect  an  employee  fror 
prosecution  under  18  U.S.C, ; 
the  absence  of  a  waiver,  he  < 
participates  personally  and 
substantially  in  a  particular  i 
affecting  his  or  her  own  or  ai 
financial  interest. 

Proposed  §  2635.402(d)  res 
criteria  in  18  U.S.C.  208(b)  w! 
be  met  before  a  waiver  may 
permitting  an  employee  to  p£ 
a  matter  from  which  he  or  sh 
otherwise  disquaUfied.  OGE 
be  issuing  regulatory  waiven 
by  18  U.S.C.  208(b)(2).  Pendii 
of  those  waivers,  regulatory  ' 
issued  by  agencies  under  18 1 
2C8(b){2)  in  effect  prior  to  No 
1989  (the  date  of  amendment 
statute  by  the  Ethics  Reform 
continue  to  apply. 

Violation  of  18  U.S.C.  208(i 
always  be  avoided  by  selling 
otherwise  disposing  of  the  in 
would  otherwise  be  affected 
performance  of  the  employee 
Thus,  proposed  S  2635.402(e) 
that  an  employee  may  volunt 
the  conflicting  interest  or,  in  < 
with  proposed  S  2835.403,  ma 
required  to  sell  or  otherwise 
particular  interest 

Proposed  S  2635.402(f]  is  si 
practical  advice  that  an  empi 
should  share  with  a  superior 
information  about  potential  c 
avoid  assignments  from  whic 
will  be  disqualified  by  18  U.S 

Proposed  5  2635.403  impler 
principle  restated  at  S  2635.1( 
this  part  that  employees  shal 
financial  interests  that  conflii 
conscientious  performance  ol 
proposed  implementation  is  r 
brief  One  goal  of  Executive  ( 
is  a  uniform  regulation  that  ci 
by  executive  branch  agenciet 
further  implementation.  The « 
financial  inttrests,  however,  i 
which  fjurther  implementatior 
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will  affect  the  employee's  own  flnancial 
interest  or  that  of: 

The  employee's  spouse,  minor  child,  or 

general  partner; 
Any  person  the  employee  serves  as  officer, 

diractor,  trustee,  general  partner  or 

employee;  or 
Any  person  with  whom  the  employee  is 

negotiating  for  or  has  an  arrangement 

concerning  prospective  employment. 

While  18  U.S.C  208(a)  prohibits  an 
employee  from  participating  in  a 
particular  matter  affecting  the  fmancial 
interests  of  a  person  with  whom  he  or 
she  is  negotiating  for  or  has  an 
arrangement  concerning  future 
employment,  that  particular  application 
of  the  statute  is  addressed  in  subpart  F, 
Seeking  Other  Employment.  There  it  is 
combined  with  standards  that  impose  a 
similar  disqualification  obligation  upon 
employees  who  have  taken  action  to 
seek  employment  that  falls  short  of 
negotiations. 

Interests  other  than  the  employee's 
own  that  are  attributed  to  him  or  her 
under  18  U.S.C.  208(a)  are  referred  to  as 
imputed  interests  and  are  deflned  as 
such  in  proposed  §  2635.402(b)(2).  The 
statutory  prohibition  at  §  2635.402  has 
been  amplified  by  the  phrase  direct  and 
predictable  to  describe  the  effect  on  an 
employee's  own  or  an  imputed  interest 
that  will  require  disqualification  or  other 
action  to  avoid  a  statutory  violation. 
The  defmition  of  the  phrase  personal 
and  substantial  is  derived  from  existing 
regulations  at  5  CFR  2637.201(d)  issued 
under  the  prior  version  of  the  post- 
employment  statute,  18  U.S.C.  207, 
which  still  applies  to  those  who  left 
Government  before  January  1, 1991. 

The  proposed  explanation  at 
§  2635.402(c)  of  the  disqualification 
obligation  imposed  by  the  statute 
warrants  specific  comment.  For  most 
employees  to  accomplish 
disqualification,  the  section  imposes  no 
requirement  beyond  nonparticipation  in 
the  matter  which  affects  his  or  her  own 
or  an  imputed  financial  interest. 
However,  depending  upon  his  or  her 
particular  duties,  it  may  be  necessary 
for  an  employee  to  notify  a  supervisor  of 
the  interest  that  creates  a  conflict  in 
order  to  avoid  assignments  that  would 
result  in  violation  of  the  statute. 

Unless  the  individual  employee  is 
specifically  asked  to  file  a  written 
statement  by  an  agency  ethics  official  or 
is  required  to  provide  evidence  of 
compliance  with  a  recusal  requirement 
contained  in  an  ethics  agreement,  no 
requirement  for  a  written 
disqualification  statement  is  proposed. 
The  statute  does  not  require  any 
formality  beyond  nonparticipation.  A 
possible  regulatory  requirement  for 


notice  and  written  disqualification 
statements  was  rejected  as 
unnecessarily  burdensome.  Most 
employees  can  avoid  conflicts  by 
properly  arranging  their  assignments 
with  a  supervisor.  It  is  often  prudent  and 
never  inappropriate  for  an  employee  to 
file  a  written  disqualification  statement. 
The  proposed  regulation  includes 
language  and  a  related  example  that 
should  cause  an  employee  to  consider 
whether  the  particular  nature  of  an 
assignment  or  of  the  interest  affected 
makes  it  prudent  to  create  a  written 
record  of  the  disqualification  and,  in  any 
given  case,  an  agency  ethics  official  has 
authority  to  request  a  written 
disqualificatjon  statement.  However,  a 
written  disqualification  statement  will 
not  protect  an  employee  from 
prosecution  under  18  U.S.C.  208(a)  if,  in 
the  absence  of  a  waiver,  he  or  she 
participates  personally  and 
substantially  in  a  particular  matter 
affecting  his  or  her  own  or  an  imputed 
financial  interest. 

Proposed  S  2635.402(d)  restates  the 
criteria  in  18  U.S.C.  208(b)  which  must 
be  met  before  a  waiver  may  be  issued 
permitting  an  employee  to  participate  in 
a  matter  from  which  he  or  she  is 
otherwise  disqualified.  OGE  will  soon 
be  issuing  regulatory  waivers  permitted 
by  18  U.S.C.  208(b)(2).  Pending  issuance 
of  those  waivers,  regulatory  waivers 
issued  by  agencies  under  18  U.S.C. 
2C8{b)(2)  in  effect  prior  to  November  3a 
1989  (the  date  of  amendment  of  the 
statute  by  the  Ethics  Reform  Act) 
continue  to  apply. 

Violation  of  18  U.S.C.  208(a)  can 
always  be  avoided  by  selling  or 
otherwise  disposing  of  the  interest  that 
would  otherwise  be  affected  by 
performance  of  the  employee's  duties. 
Thus,  proposed  S  2635.402(e)  provides 
that  an  employee  may  voluntarily  divest 
the  conflicting  interest  or,  in  accordance 
with  proposed  S  2635.403,  may  be 
required  to  sell  or  otherwise  divest  a 
particular  interest 

Proposed  S  2635.402(f)  is  simply 
practical  advice  that  an  employee 
should  share  with  a  superior  enough 
information  about  potential  conflicts  to 
avoid  assignments  from  which  he  or  she 
will  be  disqualified  by  18  U.S.C.  208(a). 

Proposed  §  2635.403  implements  the 
principle  restated  at  S  2635.101(b)(2)  of 
this  part  that  employees  shall  not  hold 
financial  interests  that  conflict  with  the 
conscientious  performance  of  duty.  The 
proposed  implementation  is  necessarily 
brief.  One  goal  of  Executive  Order  12674 
is  a  uniform  regulation  that  can  be  used 
by  executive  branch  agencies  with  little 
further  implementation.  The  area  of 
financial  interests,  however,  is  one  in 
which  further  implementation  by  some 


agencies  will  be  necessary.  Whether  a 
financial  Interest  conflicts  with 
performance  of  a  particular  employee's 
duties  is  a  determination  that  ordinarily 
must  be  made  on  an  agency-by-agency 
or  case-by-case  basis. 

Section  2635.403,  as  proposed, 
provides  that  an  employee  shall  not 
acquire  or  hold  a  financial  interest  that 
he  or  she  is  prohibited  from  holding  by 
statute,  by  agency  regulation,  or  by 
reason  of  a  determination  that  the. 
holding  of  such  interest  would 
materially  impair  the  employee's  ability 
to  perform  the  duties  of  his  or  her 
position  or  adversely  affect 
accomplishment  of  the  agency's  mission. 
The  reference  to  statutory  prohibitions 
serves  as  a  caution  to  employees  that 
they  may  be  subject  to  agency-specific 
statutes  that  prohibit  them  from  holding 
specified  interests.  For  example,  42 
U.S.C.  7211  prohibits  supervisory 
employees  of  the  Department  of  Energy 
from  having  any  pecuniary  interest  in  an 
energy  concern. 

Section  2635.403(a)  is  proposed 
authority  under  which  agencies  may,  by 
supplemental  agency  regulation,  prohibit 
all  agency  employees  or  any  category  of 
agency  employees  from  acquiring  or 
holding  particular  financial  interests.  An 
agency  regulatory  prohibition  must  be 
based  on  a  determination  that  the 
acquisition  or  holding  of  such  fmancial 
interests  could  give  rise  to  questions 
concerning  the  impartiality  and 
objectivity  with  which  agency  programs 
are  administered.  Proposed  S  2635.403(b) 
provides  authority  for  agencies  to  direct 
an  employee  to  sell  or  to  otherwise 
divest  financial  interests  that  will 
require  disqualification  from  matters  so 
central  or  critical  to  the  performance  of 
his  or  her  official  duties  that  the 
employee's  ability  to  perform  the  duties 
of  the  Government  position  would  be 
materially  impaired.  It  also  provides 
authority  to  direct  divestiture  where  the 
employee's  holding  of  an  interest  would 
adversely  affect  accomplishment  of  the 
agency's  mission  because  the 
employee's  services  cannot  be  readily 
replaced. 

For  purposes  of  proposed  S  2635.403 
(a)  and  (b),  the  term  financial  interest  is 
not  limited  to  interests  that  would 
require  disqualification  under  18  U.S.C. 
208(a).  For  example,  it  would  be 
appropriate  for  an  agency  that  regxilates 
banks  to  prohibit  its  employees  from 
obtaining  loans  from  regulated  banks 
even  though  the  employee's  obligation 
to  repay  the  loan  would  not  be  affected 
by  any  agency  matter  affecting  the  bank. 
Except  as  provided  in  S  2635.402(c)(2),  it 
is  limited,  however,  to  interests  owned 
by  the  employee  or  imputed  to  the 
employee  and  over  which  he  or  she  has 


control.  Since  disciplinary  action  would 
be  unlikely  to  be  successful  against  an 
employee  whose  spouse  refused  to  sell 
stock  that  was  entirely  the  spouse's  own 
personal  property.  Interests  such  as 
these,  over  which  the  employee  does  not 
have  control,  are  beyond  the  reach  of 
proposed  $  2635.403  (a)  and  (b).  This  is 
true  even  though  the  spouse's  continued 
holding  of  the  stock  would,  under  18 
U.S.C.  208(a),  preclude  the  employee 
from  performing  particular  duties. 

Proposed  S  2635.403(c)(2)  is  intended 
to  address  certain  interests  imputed  to 
the  employee  over  which  he  or  she  does 
not  have  control,  including  the  fmancial 
holdings  of  a  person  the  employee 
serves  as  officer,  director,  trustee, 
general  partner  or  employee.  It  would 
treat  as  the  employee's  own  financial 
interest  his  or  her  service  with  the 
entity,  regardless  of  whether  the 
employee  receives  compensation  for 
that  service.  Unlike  the  financial 
holdings  of  the  entity,  over  which  he  or 
she  may  have  little  or  no  control,  an 
employee  does  have  control  over 
whether  he  or  she  serves  as  its  officer, 
director,  trustee,  general  partner  or 
employee.  By  virtue  of  this  definition,  an 
agency  would  have  authority  to  direct 
an  employee's  resignation  from  a 
position  as  a  director  of  a  corporation 
whose  interests  conflict  with  the 
performance  of  his  or  her  official  duties 
even  though  the  employee  may  not  have 
control  over  the  affected  corporate 
interest.  It  is  sufficient  that  the 
employee  can  resign  his  directorship. 

VI.  Impartiality  in  Perfonning  Official 
Duties 

Subpart  E  implements  the  ethical 
principles  restated  at  {  2635.101(b)(8)  of 
this  proposed  rule  that  an  employee 
shall  act  impartially  and  not  give 
preferential  treatment  to  any  private 
organization  or  individual.  "To  the  extent 
that  an  employee's  lack  of  impartiality 
in  the  performance  of  official  duties 
might  inure  or  appear  to  inure  to  his  or 
her  own  benefit  or  to  the  benefit  of 
certain  other  persons,  the  subpart 
implements  the  principles  restated  at 
S  2835.101(b)(7)  and  (b)(14)  that  an 
employee  shall  not  use  public  office  for 
private  gain  and  shall  endeavor  to  avoid 
even  an  appearance  of  violating  these 
ethical  principles. 

Proposed  S  2835.502  is  addressed  to 
the  troublesome  area  commonly  referred 
to  as  appearance  problems.  Most, 
though  not  all.  appearance  problems 
arise  when,  because  of  some  personal  or 
business  relationship,  an  employee  can 
be  viewed  as  failing  to  act  impartially  in 
the  performance  of  his  or  her  official 
duties.  The  proposed  section  would 
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provide  a  flexible  standard  for 
addressing  those  assignments  that 
would  cause  a  reasonable  person  to 
question  an  employee's  impartiality, 
either  because  the  matter  affects  the 
financial  interests  of  a  member  of  the 
employee's  household  or  because  a 
person  with  whom  the  employee  shares 
a  particular  personal  or  business 
relationship  is  a  party  to  the  matter. 
Proposed  §  2635.502(b)(1)  identifies  as 
covered  relationships  to  be  taken  into 
consideration  for  this  purpose  five 
categories  of  personal  relationships. 
Questions  of  lack  of  impartiality  tend  to 
arise  when  employees  participate  in 
matters  that  affect  the  financial  interests 
of  those  with  whom  they  have 
relationships  that  fall  within  these  five 
categories. 

Matters  such  as  general  rulemaking 
and  legislation  tend  to  raise  fewer 
concerns  about  an  employee's 
impartiality  than  do  matters  to  which 
there  are  specific  parties  and,  thus, 
proposed  §  2635.502  uses  the  concept  of 
particular  matters  involving  specific 
parties  found  in  the  post-employment 
statute,  18  U.S.C.  207.  to  pinpoint  the 
most  significant  appearance  problems. 
Notwithstanding  ^e  section's  use  of  this 
concept  and  its  focus  on  specified 
relationships,  questions  about  an 
employee's  impartiality  can  arise  from 
any  number  of  interests  or  relationships 
an  employee  might  have  and  in 
connection  with  his  or  her  participation 
in  matters  that  do  not  necessarily 
involve  specific  parties.  Proposed 
§  2635.502  therefore  provides  that  an 
employee  should  use  the  process  set 
forth  in  that  section  when  circumstances 
other  than  those  specifically  described 
raise  questions  about  his  or  her 
impartiality  in  the  performance  of 
official  duties. 

Under  current  5  CFR  735.201  a(d). 
employees  have  long  been  obligated  to 
act  impartially  and  to  avoid  even  the 
appearance  of  loss  of  impartiality. 
However,  they  have  not  been  provided  a 
specific  mechanism  to  resolve  difficult 
issues  of  whether,  in  particular 
circumstances,  a  possible  appearance  of 
loss  of  impartiality  is  so  significant  that 
it  should  disqualify  them  from 
participation  in  particular  matters.  The 
proposed  rule  would  provide  employees 
with  a  means  to  ensure  that  their 
conduct  will  not  be  found,  as  a  matter  of 
hindsight,  to  have  been  improper.  The 
disqualification  procedures  are  similar 
to  those  proposed  for  dealing  with 
disqualifying  financial  interests  under 
subpart  D. 

In  those  cases  that  do  not  involve  a 
financial  interest  that  would  be 
disqualifying  as  a  matter  of  law  under  18 


U.S.C.  208(a).  proposed  §  2536.502(d) 
would  place  responsibility  for  the 
necessary  authorization  with  the  agency 
designee.  As  proposed,  this  section 
would  require  the  agency  designee  to 
determine  whether  the  Government's 
need  for  the  employee's  participation  in 
a  particular  matter  outweighs  the 
concern  that  a  reasonable  person  may 
question  the  integrity  of  the  agency's 
programs  and  operations.  The  benefit  of 
this  procedure  is  twofold.  Once  the 
threshhold  determination  has  been 
made  by  the  employee,  it  allows  the 
agency  to  determine  whether  a  potential 
appearance  problem  is  or  is  not  so 
significant  as  to  be  disqualifying  in  a 
particular  matter,  and  it  relieves  the 
employee  of  responsibility  for  the 
ultimate  decision  regarding  the  propriety 
of  his  involvement  in  a  matter  under 
circumstances  where  his  judgment  is 
likely  to  be  questioned.  It  is  intended  to 
give  the  agency  broad  discretion, 
including  the  discretion  to  direct  an 
employee's  participation  in  a  matter 
from  which  the  employee  has 
disqualified  himself  or  herself  on  the 
basis  of  his  or  her  assessment  of  the 
appearance  implications.  In  explaining 
the  relationship  between  proposed 
subpart  E  and  proposed  subparts  D  and 
F.  the  note  following  §  2635.501  states 
that  a  waiver  granted  under  the 
authority  of  18  U.S.C.  208(b)  will  always 
permit  the  employee's  participation  in  a 
matter  covered  by  that  waiver. 

Section  2635.502(b)(l)(i)  excludes  from 
consideration  under  the  more  flexible 
standards  in  2635.502  an  employee's 
participation  in  matters  affecting  the 
interest  of  a  person  with  whom  he  or  she 
is  seeking  employment.  An  employee 
who  is  seeking  employment  with  a 
person  affected  by  the  performance  of 
his  official  duties  must  comply  instead 
with  subpart  F.  Seeking  Other 
Employment. 

As  proposed,  S  2635.503  is  a  two-year 
disqualification  requirement  that  applies 
to  an  employee  who  receives  an 
extraordinary  severance  or  other 
payment  in  excess  of  $10,000  from  a 
former  employer  prior  to  entering 
Federal  service.  It  does  not  apply  to  any 
payment,  regardless  of  amount,  made 
pursuant  to  the  former  employer's 
established  compensation  or  benefits 
plan.  For  this  purpose,  the  term  former 
employer  is  broadly  defined  to  include 
any  person  the  employee  ser\'ed  as  an 
officer,  director,  trustee,  partner,  agent, 
attorney,  consultant,  contractor,  or 
employee. 

Prior  to  the  holding  of  the  Supreme 
Court  in  Crandon  v.  U.S..  110  S.  Ct.  997 
(1990).  an  extraordinary  payment  of  the 
type  described  in  proposed  S  2635.503 


was  thought  to  be  precluded  as  an 
illegal  supplementation  of  salary  in 
violation  of  18  U.S.C.  209.  The  Supreme 
Court  held,  however,  that  such 
payments  received  prior  to  entering  on 
duty  do  not  violate  this  statute. 
Nevertheless,  an  extraordinary  payment 
from  a  former  employer  received  prior  to 
beginning  Federal  service  raises  a 
legitimate  concern,  and  thus  an 
appearance,  that  the  employee  may  not 
a-^t  impartially  in  particular  matters  to 
which  the  former  employer  is  a  party  or 
represents  a  party.  The  disqualification 
requirement  that  would  be  imposed  by 
S  2635.503  is  intended  to  address  those 
appearance  issues. 

in  the  absence  of  a  statutory  waiver, 
an  employee  who  retains  a  financial 
interest  in  a  former  employer,  as  through 
continued  participation  in  its  retirement 
plan,  will  be  required  by  18  U.S.C.  208(a) 
and  proposed  S  2635.402  of  this  part  to 
disqualify  himself  or  herself  from 
particular  matters  affecting  the  former 
employer  where  the  particular  matters 
would  thereby  affect  his  or  her  own 
financial  interest.  Proposed  §  2635.503 
would  not  impact  upon  that  obligation. 
Rather,  it  would  impose  an  additional 
disqualification  requirement,  triggered 
by  the  receipt  of  an  extraordinary 
payment,  that  applies  regardless  of 
whether  the  employee  severed  all 
financial  ties  with  the  former  employer 
upon  entering  Federal  service. 

VII.  Seeking  Other  Employment 

Subpart  F  of  the  proposed  rule 
contains  a  disqualification  requirement 
applicable  when  an  employee  seeks 
employment  with  a  person  whose 
financial  interests  otherwise  would  be 
affected  by  performance  or 
nonperformance  of  the  employee's 
official  duties.  It  implements  the 
principle  restated  at  §  2635.101(b)(10)  of 
this  proposed  rule  that  an  employee    . 
shall  not  engage  in  seeking  or 
negotiating  for  employment  that 
conflicts  with  his  or  her  official 
Government  duties  and  responsibilities. 

The  proposed  subpart  cofnbines 
standards  imposed  by  criminal  statute 
with  standards  imposed  by  Executive 
Order  12674.  In  part,  it  implements  18 
U.S.C.  208(a)  which  requires  an 
employee's  disqualification  from 
participation  in  any  particular  matter 
affecting  the  financial  interests  of  a 
person  with  whom  he  or  she  is 
negotiating  or  has  any  arrangement 
concerning  prospective  employment. 
Beyond  this  statutory  requirement,  it 
addresses  the  issues  of  lack  of 
impartiality  that  require  disqualification 
from  any  particular  matter  that  affects 
the  financial  interests  of  a  prospective 
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was  thought  to  be  precluded  as  an 
illegal  supplementation  of  salary  in 
violation  of  18  U.S.C.  209.  The  Supreme 
Court  held,  however,  that  such 
payments  received  prior  to  entering  on 
duty  do  not  violate  this  statute. 
Nevertheless,  an  extraordinary  payment 
from  a  former  employer  received  prior  to 
beginning  Federal  service  raises  a 
legitimate  concern,  and  thus  an 
appearance,  that  the  employee  may  not 
act  impartially  in  particular  matters  to 
which  the  former  employer  is  a  party  or 
represents  a  party.  The  disqualification 
requirement  that  would  be  imposed  by 
S  2635.503  is  intended  to  address  those 
appearance  issues. 

In  the  absence  of  a  statutory  waiver, 
an  employee  who  retains  a  financial 
interest  in  a  former  employer,  as  through 
continued  participation  in  its  retirement 
plan,  will  be  required  by  18  U.S.C.  208(a) 
and  proposed  §  2635.402  of  this  part  to 
disqualify  himself  or  herself  from 
particular  matters  affecting  the  former 
employer  where  the  particular  matters 
would  thereby  affect  his  or  her  own 
fmancial  interest.  Proposed  §  2635.503 
would  not  impact  upon  that  obligation. 
Rather,  it  would  impose  an  additional 
disqualification  requirement,  triggered 
by  the  receipt  of  an  extraordinary 
payment,  that  applies  regardless  of 
whether  the  employee  severed  all 
fmancial  ties  with  the  former  employer 
upon  entering  Federal  service. 

VII.  Seeking  Other  Employment 

Subpart  F  of  the  proposed  rule 
contains  a  disqualification  requirement 
applicable  when  an  employee  seeks 
employment  with  a  person  whose 
financial  interests  otherwise  would  be 
affected  by  performance  or 
nonperformance  of  the  employee's 
ofOcial  duties.  It  implements  the 
principle  restated  at  §  2635.101{b)(10)  of 
this  proposed  rule  that  an  employee 
shall  not  engage  in  seeking  or 
negotiating  for  employment  that 
conflicts  with  his  or  her  official 
Government  duties  and  responsibilities. 

The  proposed  subpart  cofnbines 
standards  imposed  by  criminal  statute 
with  standards  imposed  by  Executive 
Order  12674.  In  part,  it  implements  18 
U.S.C.  208(a)  which  requires  an 
employee's  disqualification  from 
participation  in  any  particular  matter 
affecting  the  financial  interests  of  a 
person  with  whom  he  or  she  is 
negotiating  or  has  any  arrangement 
concerning  prospective  employment. 
Beyond  this  statutory  requirement,  it 
addresses  the  issues  of  lack  of 
impartiality  that  require  disqualification 
from  any  particular  matter  that  affects 
the  financial  interests  of  a  prospective 


employer,  even  though  the  employee's 
actions  to  seek  employment  may  fall 
short  of  actually  negotiating  for 
employment.  Differences  between  the 
statutory  and  nonstatutory  standards 
account  for  different  waiver  and 
authorization  standards  applicable 
depending  upon  whether  the  employee 
has  or  has  not  begun  negotiating  for 
employment. 

The  disqualification  obligation 
applicable  when  seeking  employment  is 
set  forth  in  proposed  5  2635.604.  It 
includes  a  requirement  to  take 
necessary  steps  to  effect  disqualification 
before  beginning  to  seek  employment  if 
an  employee  wishes  to  initiate 
employment  contacts  with  a  person 
whose  financial  interests  he  or  she 
knows  will  otherwise  be  directly 
affected  by  a  particular  n)atter  to  which 
he  or  she  is  assigned.  Where  the 
prospective  employer  initiates  the 
contacts,  or  where  an  employee's 
assignment  to  a  matter  ejecting  the 
financial  interests  of  a  prospective 
employer  occurs  after  the  employee  has 
begun  seeking  employment, 
disqualification  must  be  accomplished 
in  time  to  ensure  that  the  employee  does 
not  participate  in  a  matter  affecting  his 
or  her  prospective  employer.  At 
proposed  §  2635.602.  the  note  makes  it 
clear  that  the  subpart  would  impose  no 
obligation  upon  an  employee  who  is 
seeking  employment  with  a  person 
whose  financial  interests  would  not  be 
affected  by  the  performance  or 
nonperformance  of  his  or  her  official 
duties.  That  section  also  contains  cross- 
references  to  pertinent  regulations 
dealing  with  outside  employment,  post- 
employment,  and  interviews. 

The  proposed  definition  of  the  phrase 
seeking  employment  at  §  2635.603(b)  is 
fundamental  to  the  structure  of  the 
subpart.  It  encompasses  both  the 
statutory  concept  of  negotiating  for 
employment  and  the  concept  found  in 
the  Executive  order  of  conduct,  short  of 
negotiating,  that  constitutes  seeking 
employment.  The  phrase  prospective 
employer  is  generally  defined  at 
proposed  S  2635.803(c)  as  any  person 
with  whom  the  employee  is  seeking 
employment.  The  proposed  definition  of 
employment  at  §  2635.603(a)  makes  it 
clear  that  the  term  encompasses 
contractual  and  other  business 
relationships  if  they  involve  the 
provision  of  personal  services  by  the 
employee.  It  also  serves  to  exclude  from 
the  coverage  of  subpart  F  instances  in 
which  employment  is  sought  with  the 
Federal  Government.  Issues  of  lack  of 
impartiality  that  may  arise  when  an 
employee  is  seeking  other  Federal 
employment  are  to  be  addressed  under 


subpart  E,  Impartiality  in  Performing 
Official  Duties. 

The  phrase  seeking  employment  is 
defined  in  terms  of  a  beginning  and 
ending  point.  Under  the  proposed 
definition  at  §  2635.603(b)(1). 
employment  contacts  initiated  by  the 
employee,  as  through  the  mailing  of  a 
resume,  will  mark  the  point  at  which  the 
employee  has  begun  seeking 
employment.  For  an  employee,  other 
than  a  special  Government  employee, 
the  only  exception  is  for  a 
communication  made  for  the  sole 
purpose  of  requesting  a  job  application. 
Where  the  initial  employment  contact  is 
made  by  someone  other  than  the 
employee,  any  response  by  an 
employee,  other  than  rejection,  will 
mark  the  point  at  which  the  employee 
has  begim  seeking  employment. 
Although  seeking  emploj^nent  will 
ordinarily  have  begun  with  an  initial 
contact  by  the  employee  or  the 
prospective  employer,  bilateral 
negotiations  concerning  prospective 
employment  always  constitute  seeking 
employment.  Based  on  case  law 
interpreting  18  U.S.C.  208(a).  the  term 
negotiating  is  defined  at  proposed 
§  2e35.603(b)(l)  as  any  discussion  or 
communication  with  another  person 
mutually  conducted  with  a  view  toward 
reaching  an  agreement  regarding 
possible  employment  with  that  person. 
Any  communication  that  might  occur 
after  an  initial  contact  that  constitutes 
seeking  employment  has  taken  place 
and  before  the  onset  of  negotiations  also 
constitutes  seeking  employment.  The 
proposed  definition  of  the  term 
prospective  employer  at  §  2635.803(c) 
includes  standards  intended  to  preclude 
an  employee  or  a  prospective  employer 
from  circumventing  the  requirements  of 
subpart  F  by  interposing  an  agent,  such 
as  an  employment  search  firm,  for  the 
purpose  of  making  employment  contacts 
or  conducting  employment  negotiations. 

Under  the  proposed  definition  at 
S  2635.603(b)(2)(i),  most  employees  who 
have  begun  seeking  employment  will  no 
longer  be  seeking  employment  when 
either  party  rejects  the  employment 
possibility  and  all  discussions  of 
possible  employment  have  terminated. 
Where  the  only  employment  contact 
consists  of  the  employee's  unilateral 
submission  of  an  unsolicited  resume  or 
employment  proposal,  in  the  absence  of 
a  response  from  the  recipient  indicating 
an  interest  in  employment  discussions, 
proposed  §  2635.603(b)(2](ii)  would  treat 
the  employee  as  nevertheless  seeking 
employment  for  a  period  of  2  months 
from  dispatch  of  the  resume  or  proposal. 
Earlier  communication  of  a  rejection  by 
the  recipient  of  the  resume  or  proposal 


would,  at  that  time,  terminate  seeking 
employment  with  that  particular 
prospective  employer. 

Under  proposed  S  2635.603(b)(l)(ii){B). 
a  special  Government  employee  would 
not  be  deemed  to  have  begun  seeking 
employment  with  the  recipient  of  his  or 
her  unsolicited  resume  or  other 
employment  proposal  if  the  recipient's 
financial  interests  would  be  affected  by 
the  performance  of  the  special 
Government  employee's  official  duties 
only  as  part  of  an  industry  or  other 
broadly-defmed  class.  Under  this 
exception,  the  special  Government 
employee  would  be  deemed  to  have 
begim  seeking  employment  upon  receipt  ' 
of  any  response  indicating  an  interest  in 
discussion  of  the  unsolicited  resume  or 
employment  proposal  and  would,  at  that 
time,  become  subject  to  the 
disqualification  requirement  at  proposed 
S  2635.604.  This  exception  for 
unsolicited  resiunes  and  other 
employment  proposals  would  not  extend 
to  unilateral  efforts  to  obtain 
employment  with  a  person  affected 
uniquely  or  distinctly  by  performance  of 
the  special  Government  employee's 
official  duties.  The  less  restrictive 
standard  for  special  Government 
employees  is  proposed  in  recognition  of 
the  fact  that  they  serve  the  Government 
only  on  an  intermittent  or  temporary 
basis  and  are  expected  to  maintain 
other  employment  and  business 
relationships. 

The  disqualification  requirement 
imposed  by  proposed  subpart  F  is  not 
absolute.  Where  an  employee  is 
negotiating  concerning  prospective 
employment,  proposed  {  2635.605(a) 
provides  that  the  employee's 
participation  in  a  particular  matter 
affecting  the  financial  interests  of  his  or 
her  prospective  employer  may  be 
permitted  on  the  basis  of  a  waiver 
granted  under  the  exphcit  authority  and 
standards  contained  in  18  U.S.C.  20e(b) 
Where  the  employee  has  not  yet  begun 
to  negotiate,  proposed  5  2835.e05(b) 
would  provide  for  use  of  the  authority  dt 
S  2d35.502(d)  to  permit  participation  in  a 
matter  from  which  the  employee 
otherwise  would  be  disqualified.  This 
two-part  authority  is  a  necessary 
consequence  of  combining 
disqualification  requirements  that  arise 
from  a  statute  and  from  the  ethical 
principles  into  a  single  subpart. 

As  with  those  disqualifications 
required  by  subpart  D,  Conflicting 
Financial  Interests,  and  subpart  E. 
Impartiality  in  Performing  Official 
Duties,  proposed  S  2635.604  provides 
that  disqualification  required  when 
seeking  employment  is  accomplished  by 
nonparticipation  in  the  matter  that 
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affects  the  prospective  employer's 
financial  interests.  Under  proposed 
§  2635.604(b],  a  written  disqualification 
statement  is  not  required  unless 
requested  by  an  agency  ethics  official  or 
unless  the  employee  is  required  to 
provide  evidence  of  compliance  with  a 
recusal  requirement  imposed  by  an 
ethics  agreement.  However,  the 
proposed  regulations  contain  examples 
illustrating  circumstances  in  which  it 
may  be  prudent  for  an  employee  to 
reduce  the  fact  of  his  or  her 
disqualification  to  written  form  to  create 
a  record  that  he  or  she  has  acted 
properly.  A  written  disqualiHcation 
statement  will  not  protect  an  employee 
who  has  in  fact  participated  in  a  matter 
from  which  he  or  she  is  disqualified  by 
subpart  F. 

Proposed  §  2635.806(a)  reflects  the 
requirement  of  18  U.S.C.  208(a)  for  an 
employee's  disqualification  throughout 
any  period  that  the  employee  has  an 
arrangement  concerning  future 
employment  or  while  he  or  she  is  in  fact 
employed.  Proposed  §  2635.606(b)  is 
intended  to  give  the  agency  flexibility  to 
require  an  employee's  disqualification 
from  matters  affecting  a  person  with 
whom  he  or  she  has  sought  employment, 
even  after  employment  negotiations 
have  been  terminated  unsuccessfully,  if 
there  is  reason  to  be  concerned  that  the 
employee's  participation  may  appear  to 
be  less  than  wholly  impartial. 

Vin.  Misuse  of  Position 

In  subpart  G,  the  proposed  rule  would 
consolidate  four  of  the  principles  of 
ethical  conduct  that  are  directed  at 
preventing  misuse  of  pubhc  office.  The 
prohibitions  against  use  of  public  office 
for  private  gain,  improper  use  of 
nonpublic  information  and  misuse  of 
Government  property  found  in  the 
principles  of  ethical  conduct  restated  at 
proposed  S  2635.101(b)(7).  (b)(3)  and 
(b)(9)  of  this  part  are  similar  to  the 
prohibitions  currently  found 
respectively  in  5  CFR  735.201a(a), 
735.205  and  735.206.  The  fourth,  relating 
to  use  of  official  time,  implements  the 
principle  restated  at  proposed 
5  2635.101(b)(5)  which  requires 
employees  to  put  forth  honest  effort  in 
the  performance  of  their  duties. 

Consistent  with  past  interpretations  of 
the  current  provision  at  5  CFR 
735.201a(a),  proposed  S  2635.702  would 
make  it  clear  that  the  prohibition  against 
use  of  pubhc  office  for  private  gain  is 
not  limited  in  its  application  to  cases  in 
which  the  gain  accrues  to  the  employee 
personally,  but  extends  to  those  cases  in 
which  the  gain  accrues  to  someone  with 
whom  the  employee  has  a  significant 
relationship.  There  are  numerous 
situations  in  which  questions  of  use  of 


public  office  for  private  gain  can  arise. 
In  the  past,  there  has  been  little 
regulatory  language  interpreting  this 
particular  standard.  Section  2635.702  (a) 
through  (e),  as  proposed,  provides 
standards  that  illustrate  some  of  the 
more  common  situations  in  which  issues 
of  use  of  public  office  for  private  gain 
are  likely  to  arise.  Proposed 
S  2635.702(d),  which  serves  primarily  as 
a  cross-reference  to  subpart  E,  points 
out  that  situations  involving  use  of 
public  office  for  private  gain  can  arise  in 
the  performance  of  an  employee's 
official  duties  as  well  as  in  connection 
with  outside  activities.  As  noted  in  the 
introductory  language  of  the  section, 
these  standards  are  not  intended  to  limit 
application  of  the  broad  principle  that 
employees  shall  not  use  public  office  for 
private  gain.  In  fact,  many  of  the 
standards  applicable  to  outside 
activities  under  subpart  H  of  the 
proposed  rule  are  derived  from  the 
principle  that  employees  shall  not  use 
public  office  for  private  gain. 

Proposed  §  2635.703  prohibits  the  use 
of  nonpublic  information  to  further  any 
private  interest,  whether  the  interest  is 
the  employee's  own  or  that  of  another. 
To  ensure  that  this  prohibition  does  not 
interfere  with  the  proper  performance  of 
an  employee's  official  duties,  the  section 
also  includes  language  limiting  its 
application  to  "knowing"  unauthorized 
disclosures.  A  disclosure  that  is 
inadvertent  or  made  under  a  mistake  as 
to  the  applicable  law  may  violate 
another  law  governing  its  disclosure,  but 
would  not  violate  the  standards  of 
ethical  conduct. 

Under  proposed  S  2635.704.  employees 
have  a  duty  to  protect  and  conserve 
Government  property  and  may  not  use 
Government  property  or  allow  its  use 
for  other  than  authorized  purposes. 
Under  this  section,  the  term  Government 
property  is  defined  broadly.  Beyond  the 
Government's  ownership  and  leasehold 
interests  in  real  and  personal  property, 
it  extends  to  Government  records  as 
well  as  to  any  right  or  other  intangible 
interest  acquired  with  Government 
funds,  including  the  right  to  direct  the 
services  of  contractor  personnel. 

As  proposed.  S  2635.705  is  a  logical 
corollary  to  the  preceding  three  sections. 
Consistent  with  the  underlying  principle 
restated  at  proposed  S  2635.101(b)(5)  of 
this  part  this  section  provides  that 
official  time,  whether  the  employee's 
own  or  that  of  subordinates,  is  to  be 
used  only  in  an  honest  effort  to  perform 
official  duties.  An  employee  who 
appropriately  devotes  his  official  time  to 
the  performance  of  his  official  duties 
does  not  violate  the  standards  of  ethical 
conduct  because  that  performance  is 


unsatisfactory.  There  are  other  remedies 
for  dealing  with  inadequacies  in 
employee  performance.  For  employees 
not  under  a  leave  system.  $  2635.705(a) 
would  impose  a  duty  to  expend  an 
honest  effort  and  to  devote  a  reasonable 
proportion  of  their  time  to  the 
performance  of  their  official  duties. 

IX.  Outside  Activities 

Subpart  H  of  the  proposed  rule 
contains  standards  that  implement  a 
number  of  provisions  contained  in 
Executive  Order  12674,  including  the 
outside  earned  income  prohibition 
applicable  to  Presidential  appointees  to 
full-time  noncareer  positions.  In 
addition,  it  is  intended  to  serve  as  a 
guide  to  ethics-related  statutes  or 
standards  not  contained  in  part  2635 
that  should  be  taken  into  account  by  an 
employee  who  wishes  to  engage  in 
outside  employment  or  other  outside 
activities. 

Proposed  §  2635.801(b)  is  a  listing  of 
the  more  specific  standards  set  forth  in 
the  subpart.  Proposed  §  2635.801(c) 
cautions  employees  that  their  outside 
activities  also  must  comply  with 
requirements  set  forth  in  other  subparts 
of  the  proposed  rule.  For  example,  even 
though  the  obligation  is  not  specifically 
restated  in  proposed  subpart  H,  outside 
employment  will  require 
disqualification,  under  proposed  subpart 
D,  from  participation  in  particular 
matters  affecting  the  financial  interests 
of  an  employer.  And.  in  accordance  with 
proposed  subpart  G,  an  employee  may 
not  use  his  or  her  official  position, 
nonpublic  information.  Government 
property,  or  official  time  to  perform  or 
further  outside  activities. 

As  drafted.  S  2635.801(c)  also  cautions 
employees  that,  in  connection  with  their 
outside  activities,  they  may  need  to 
consider  statutes  that  are  not 
implemented  in  proposed  part  2635.  The 
subsection  contains  brief  synopses  of 
the  bribery,  illegal  gratuities,  and 
supplementation  of  Federal  salary 
statutes,  and  of  the  two  representation 
statutes,  contained  in  title  18  of  the  U.S. 
Code.  Because  of  the  frequency  with 
which  issues  relating  to  political 
activities  and  employment  by  foreign 
governments  arise,  it  also  contains 
specific  references  to  the  Hatch  Act  and 
to  the  Emoluments  Clause  of  the 
Constitution.  In  addition,  it  provides 
cross-references  to  regulations 
contained  in  5  CFR  part  2636  which 
implement  the  honorarium  prohibition, 
and  the  outside  employment  restrictions 
applicable  to  certain  noncareer 
employees.  These  portions  of  part  2636 
are  cross-referenced  again  in 
S§  2635.807  and  2635.804  dealing 


respectively  with  teaching, 
writing  and  with  the  out8id( 
income  limitations  applicab 
noncareer  employees. 
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subpart  E.  would  require 
disqualification  from  mattei 
or  critical  to  performance  ol 
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outside  activity  would  impa 
employee's  ability  to  perfor 
of  the  position. 

The  principle  underlying  ] 
§  2635.802  is  similar  to  that 
contained  in  5  CFR  735.203( 
includes  examples  of  activil 
compatible  with  the  full  anc 
discharge  of  an  employee's 
duties.  These  include,  as  ilh 
incompatible  activities,  the 
of  any  item  of  monetary  val 
circumstances  that  would  ci 
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the  concept  of  incompatible 
has  expanded  so  that  any  oi 
activity  that  involves  a  vioh 
statutory  or  regulatory  prov 
come  to  be  referred  to  as  an 
incompatible  activity. 

As  compared  to  existing  { 
the  proposed  rule  narrows  t 
of  conflicting  outside  emplo; 
activities.  The  consequence 
narrowi.ng  is  not  to  sanction 
activities  that  result  in  or  in 
violation  of  some  other  law 
Rather,  the  employee  will  b( 
have  violated  that  other  law 
standard.  For  example,  prop 
§  2635.807  contains  provisio 
prohibit  the  receipt  of  comp( 
speaking  where  the  in  vita  tic 
in  the  activity  has  been  exte 
employee  because  of  his  or  ] 
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for  which  an  employee  recei 
compensation  in  violation  oi 
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unsatisfactory.  There  are  other  remedies 
for  dealing  with  inadequacies  in 
employee  performance.  For  employees 
not  under  a  leave  system.  S  2635.705(a) 
would  impose  a  duty  to  expend  an 
honest  effort  and  to  devote  a  reasonable 
proportion  of  their  time  to  the 
performance  of  their  official  duties. 

IX.  Outside  Activities 

Subpart  H  of  the  proposed  rule 
contains  standards  that  implement  a 
number  of  provisions  contained  in 
Executive  Order  12674,  including  the 
outside  earned  income  prohibition 
applicable  to  Presidential  appointees  to 
full-time  noncareer  positions.  In 
addition,  it  is  intended  to  serve  as  a 
guide  to  ethics-related  statutes  or 
standards  not  contained  in  part  2635 
that  should  be  taken  into  account  by  an 
employee  who  wishes  to  engage  in 
outside  employment  or  other  outside 
activities. 

Proposed  §  2635.801(b)  is  a  listing  of 
the  more  specific  standards  set  forth  in 
the  subpart.  Proposed  §  2635.801(c) 
cautions  employees  that  their  outside 
activities  also  must  comply  with 
requirements  set  forth  in  other  subparts 
of  the  proposed  rule.  For  example,  even 
though  the  obligation  is  not  specifically 
restated  in  proposed  subpart  H,  outside 
employment  will  require 
disqualification,  under  proposed  subpart 
D,  from  participation  in  particular 
matters  affecting  the  financial  interests 
of  an  employer.  And,  in  accordance  with 
proposed  subpart  G,  an  employee  may 
not  use  his  or  her  official  position, 
nonpublic  information.  Government 
property,  or  official  time  to  perform  or 
further  outside  activities. 

As  drafted,  §  2635.801(c)  also  cautions 
employees  that,  in  connection  with  their 
outside  activities,  they  may  need  to 
consider  statutes  that  are  not 
implemented  in  proposed  part  2635.  The 
subsection  contains  brief  synopses  of 
the  bribery,  illegal  gratuities,  and 
supplementation  of  Federal  salary 
statutes,  and  of  the  two  representation 
statutes,  contained  in  title  18  of  the  U.S. 
Code.  Because  of  the  frequency  with 
which  issues  relating  to  political 
activities  and  employment  by  foreign 
governments  arise,  it  also  contains 
specific  references  to  the  Hatch  Act  and 
to  the  Emoluments  Clause  of  the 
Constitution.  In  addition,  it  provides 
cross-references  to  regulations 
contained  in  5  CFR  part  2636  which 
implement  the  honorarium  prohibition, 
and  the  outside  employment  restrictions 
applicable  to  certain  noncareer 
employees.  These  portions  of  part  2636 
are  cross-referenced  again  in 
S5  2635.807  and  2635.804  dealing 


respectively  with  teaching,  speaking  and 
writing  and  with  the  outside  earned 
income  limitations  applicable  to  certain 
noncareer  employees. 

Section  2635.802  is  drafted  specifically 
to  implement  the  general  principle 
restated  at  proposed  §  2635.101(b)(10) 
that  employees  shall  not  engage  in 
outside  employment  or  activities  that 
conflict  with  their  official  Government 
duties.  It  provides  that  an  employee 
shall  not  engage  in  outside  employment 
or  any  other  outside  activity  that  is 
prohibited  by  statute  or  by  a 
supplemental  agency  regulation  or  that, 
by  reason  of  the  conflicting  financial 
interest  standards  set  forth  in  proposed 
subpart  D  or  the  impartiality  standard  in 
subpart  E,  would  require 
disqualification  from  matters  so  central 
or  critical  to  performance  of  the 
employee's  official  duties  that  the 
outside  activity  would  impair  the 
employee's  ability  to  perform  the  duties 
of  the  position. 

The  principle  underlying  proposed 
§  2635.802  is  similar  to  that  now 
contained  in  5  CFR  735.203(a)  which 
includes  examples  of  activities  not 
compatible  with  the  full  and  proper 
discharge  of  an  employee's  official 
duties.  These  include,  as  illustrations  of 
incompatible  activities,  the  acceptance 
of  any  item  of  monetary  value  under 
circumstances  that  would  create  an 
appearance  of  a  conflict  of  interest  and 
outside  employment  which  tends  to 
impair  the  employee's  mental  or 
physical  capacity  to  perform  his  or  her 
official  duties.  As  a  result  of  this 
formulation  of  the  predecessor  principle, 
the  concept  of  incompatible  activities 
has  expanded  so  that  any  outside 
activity  that  involves  a  violation  of  any 
statutory  or  regulatory  provision  has 
come  to  be  referred  to  as  an 
incompatible  activity. 

As  compared  to  existing  §  735.203(a), 
the  proposed  rule  narrows  the  concept 
of  conflicting  outside  employment  and 
activities.  The  consequence  of  this 
narrowing  is  not  to  sanction  outside 
activities  that  result  in  or  involve  a 
violation  of  some  other  law  or  standard. 
Rather,  the  employee  will  be  found  to 
have  violated  that  other  law  or 
standard.  For  example,  proposed 
§  2635.607  contains  provisions  that 
prohibit  the  receipt  of  compensation  for 
speaking  where  the  invitation  to  engage 
in  the  activity  has  been  extended  to  the 
employee  because  of  his  or  her  official 
position.  An  outside  speaking  activity 
for  which  an  employee  receives 
compensation  in  violation  of  this 
provision  is  treated,  under  proposed 
subpart  H,  as  a  violation  of  §  2635.807 
and  not  as  conflicting  outside 


employment  under  §  2635.802.  Similarly, 
an  employee  who  uses  agency 
photocopy  equipment  to  reproduce  a 
flier  to  advertise  her  tax  preparation 
business  has  violated  the  provisions  of 
proposed  §  2635.704  relating  to  the  use 
of  Government  property. 

The  proposed  subpart  does  not  itself 
prohibit  any  particular  form  of  outside 
employment.  Under  proposed 
fi  2635.403(a),  an  agency  may  issue  a 
supplemental  agency  regulation  that 
prohibits  or  restricts  the  acquisition  or 
holding  of  a  financial  interest.  Under  the 
definition  of  the  term  financial  interest 
at  §  2635.403(c).  an  agency  has  authority 
to  prohibit  certain  employment  and 
ether  relationships  if  it  determines  that 
the  existence  of  such  relationships  on 
the  part  of  its  employees  would  cause  a 
reasonable  person  to  question  the 
impartiality  and  objectivity  with  which 
agency  programs  are  administered.  For 
example,  the  Internal  Revenue  Service 
could,  by  supplemental  agency 
regulation,  prohibit  all  employees  from 
engaging  in  tax  preparation  for 
compensation.  Pending  the  issuance  of 
any  such  supplemental  agency 
regulation,  the  note  following  proposed 
§  2635.403(a)  would  continue  for  one 
year  any  such  agency  prohibition  now  in 
effect. 

In  drafting  the  proposed  regulations 
pertaining  to  outside  employment  and 
activities.  OGE  gave  consideration  to  a 
requirement  that  all  employees  obtain 
advance  approval  to  engage  in  outside 
employment.  Although  a  number  of 
agencies  currently  have  requirements 
for  advance  approval,  many  do  not.  To 
ensiu%  that  it  is  not  unnecessarily 
intrusive,  any  such  regulation  drafted  for 
application  to  all  executive  branch 
employees  would  have  to  include  so 
many  exceptions  and  qualifications  that 
it  would  be  cumbersome  to  interpret  and 
administer.  In  most  cases,  outside 
employment  should  be  permitted  unless, 
under  the  standards  proposed  in 
S  2635.802,  it  conflicts  with  performance 
of  the  employee's  duties.  Where  outside 
employment  involves  a  violation  of 
some  other  provision  of  this  part  or  a 
statute  or  regulation  referenced  in  this 
part,  that  violation  should  be  addressed. 
OGE  determined  that  the 
disqualification  obligation  imposed  on 
employees  under  proposed  subparts  0 
and  E,  coupled  with  requirements  for 
financial  disclosure,  would  serve  to 
identify  and  address  those  employment 
relationships  that  are  troublesome  when 
considered  in  light  of  the  employee's 
official  responsibihties.  Therefore, 
proposed  §  2835.803  would  permit 
agencies  to  impose  requirements  for 
prior  approval  for  outside  employment 


or  activities  by  agency  supplemental 
regulation.  Pending  the  issuance  of  any 
such  supplemental  regulation,  the  note 
following  that  section  would  continue 
for  one  year  any  such  agency 
requirement  now  in  effect. 

As  drafted,  S  2635.804(a)  would 
Implement  section  102  of  Executive 
Order  12674  which  prohibits  the  receipt 
of  outside  earned  income  by  full-time 
{^residential  appointees  to  noncareer 
positions.  Although  more  restrictive,  this 
prohibition  is  similar  to  the  15  percent 
limitation  on  outside  earned  income 
appHcable  to  certain  noncareer 
employees  under  title  VI  of  the  Ethics 
Reform  Act  which  is  implemented  by 
OGE  regulations  at  5  CFR  2636.301 
through  2636.304.  For  consistency, 
proposed  9  2635.804(c)(1)  would  adopt 
the  definition  of  outside  earned  income 
used  for  purposes  of  the  15  percent 
limitation  under  5  CFR  2636.303(b). 

Section  2635.805  is  proposed  as  a 
logical  extension  of  the  statutory 
prohibitions  on  certain  representational 
activities  at  18  U.S.C.  203  and  205.  both 
of  which  are  referenced  in  proposed 
§  2635.801(c).  Even  when  paid  for  by  a 
party  to  the  proceeding,  service  as  an 
expert  witness  might  not  involve  a 
representational  act  prohibited  by  either 
siatute.  Although  such  conduct  may  fall 
outside  the  scope  of  the  criminal 
statutes,  an  employee  should  not  place 
himself  or  herself  in  a  position  of  serving 
as  an  expert  witness,  with  or  without 
compensation,  for  a  party  to  a 
proceeding  in  which  United  States  is  a 
party  or  has  a  direct  and  substantial 
interest,  unless  authorized  as  in  the 
interest  of  the  Government.  This  is 
particularly  egregious  conduct  when  the 
employee's  expertise  relates  to  his  or 
her  official  duties.  In  qualifying  as  an 
expert  witness,  the  employee  will  be 
called  upon  to  state  his  or  her 
qualifications,  including  the  fact  of 
Federal  employment.  Where  the  fact  of 
that  employment  tends  to  be  persuasive, 
the  employee's  statement  of  his  or  her 
qualifications  is  likely  to  result  in  use  of 
the  employee's  public  office  for  the 
private  gain  of  the  party  on  whose 
behalf  he  or  she  is  called  to  testify. 
Where  compensation  is  received,  that 
use  of  his  or  her  public  office  may  also 
result  in  the  employee's  personal  gain. 

The  proposed  prohibition  at  S  2635.805 
applies  differently  to  special 
Goverrunent  employees  in  recognition  of 
their  particular  status  and  of  the  fact 
that  they  frequently  are  employed  by  the 
Government  because  they  possess  a 
particular  expertise.  With  two 
exceptions,  special  Government 
employees  who  serve  60  days  or  less  in 
a  period  of  365  consecutive  days  would 
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be  restricted  from  serving  as  expert 
witnesses  only  in  particular  matters  in 
which  they  have  participated  personally 
and  suiMtantially,  either  as  an  employee 
or  as  a  special  Government  employee. 
For  those  who  serve  more  than  60  days, 
the  restriction  would  extend  also  to 
those  proceedings  in  which  their 
employing  agency  is  a  party  or  has  a 
direct  and  substantial  interest. 
Regardless  of  the  number  of  days  they 
serve,  certain  special  Government 
employees  whose  Federal  positions  give 
them  particular  stature  would  be 
restricted  to  the  same  extent  as  those 
who  serve  for  more  than  60  days.  These 
would  include  special  Government 
employees  who  are  appointed  by  the 
President  or  who  are  commissioners  on 
commissions  established  by  statute. 

Section  2635.^05  is  not  proposed  as  a 
blanket  prohibition.  It  allows  for  service 
as  an  expert  witness  when  that  service 
is  in  the  interest  of  the  Government. 
And  it  does  not  prohibit  service  as  an 
expert  witness  when  directed  as  part  of 
the  employee's  duties  under  appUcable 
agency  housekeeping  regulations. 
Moreover,  nothing  in  the  standards  of 
ethical  conduct  prohibits  an  employee 
from  serving  as  a  fact  witness  when 
subpoenaed  by  an  appropriate  authority. 

Proposed  §  2635.806  is  included  by 
way  of  daritication  for  the  many 
employees  who  are  members  of  or  serve 
as  officers  of  professional  associations. 
Where  participation  in  the  activities  of 
such  associations  tends  to  ehance  the 
skills  and  abilities  they  use  in  the  course 
of  Federal  employment  there  is  a 
perceptioa  on  the  part  of  some 
employees  that  involvement  in  these 
activities  is  part  and  parcel  of  their 
Federal  employment  Unless 
participation  is  specifically  authorized 
as  part  of  their  official  duties,  it  is  not 
These  organizations  are  entities 
separate  from  the  Federal  Government. 
Under  18  US.C.  20e(a)  and  the  proposed 
standards  at  S  2835.402  of  this  part 
those  who  serve  as  officers  of 
professional  and  other  organizations 
may  not  participate  in  their  official 
governmental  capacities  in  particular 
matters  affecting  the  financial  interests 
of  the  organizations.  Further,  as  set  forth 
in  proposed  subpart  G,  they  may  not  use 
their  Government  positions,  official 
time,  nonpublic  information,  or 
Government  property  to  fulfill  their 
responsibilities  with  the  private 
organization.  Section  2835.806  would 
make  it  dear  that  such  activities  are 
personal,  while  at  the  same  time 
reflecting  the  current  practice,  endorsed 
by  the  OfBce  of  Personnel  Management 
for  career  development  of  permitting 
employees  to  attend  substantive 


programs  or  presentations  offered  by 
these  organizations  when  their 
attendance  is  in  the  interest  of  the 
Government 

Section  2635.807(a)  of  the  proposed 
rule  contains  a  restriction  on  receipt  of 
compensation  for  teaching,  speaking, 
and  writing  that  relates  to  the 
employee's  official  duties.  As  required 
by  18  U.S.C.  209,  this  section,  by  virtue 
of  the  definition  in  paragraph  (a](l](i), 
prohibits  receipt  of  compensation  when 
the  activity  is  performed  as  part  of  the 
employee's  offidal  duties.  Based  on  the 
prohibitions  against  use  of  public  office 
for  private  gain  and  misuse  of  nonpublic 
information,  the  definition  also  serves  to 
prohibit  receipt  of  compensation  in 
cases  where  the  invitation  to  engage  in 
the  teaching,  speaking,  or  writing 
activity  is  extended  because  of  the 
employee's  offidal  position  or  by  a 
person  whose  interests  are  affected  by 
performance  or  nonperformamce  of  the 
employee's  official  duties,  or  when  the 
information  conveyed  through  such 
activity  is  nonpublic  information. 

The  portion  of  the  definition  at 
proposed  i  2835.a)7(a)(l){i)(E)  is  less 
obvious  and  warrants  additional 
comment  Under  current  5  CFR 
735.203(c).  certain  Presidential 
appointees  have  long  been  prohibited 
from  receiving  compensation  for  any 
"consultation,  lecture,  discussion, 
writing,  or  appearance  the  subject 
matter  of  which  is  devoted  substantially 
to  the  responsibilities,  programs,  or 
operations  of  his  agency."  Because  a 
standard  of  this  natiu"e  is  appropriate  to 
ensure  that  public  office  is  not  used  by 
any  employee  for  private  gain,  proposed 
§  2635.807  would  apply  to  all  employees 
a  similar  standard  that  prohibits  the 
receipt  of  compensation  for  teaching, 
speaking  or  writing  where  the  subject 
matter  focuses  spedfically  on  the 
employee's  official  duties  or  on  the 
responsibilities,  programs,  or  operations 
of  the  employee's  agency.  This  is 
consistent  in  concept  writh  the  standards 
that  have  applied  to  outside  speaking 
and  writing  under  informal  advisory 
opinions  84  x  5.  cited  above,  and  85  x  18 
issued  October  28. 1985,  as  pubhshed  in 
the  informal  Advisory  Letters  and 
Memoranda  and  Formal  Opinions  of  the 
United  States  Office  of  Government 
Ethics  (1979-1988). 

For  noncareer  employees  within  the 
meaning  of  5  CFR  2638.303(a).  subject 
matter  falls  within  the  prohibition  if  it 
deals  in  significant  part  with  the  general 
subject  matter  area,  industry,  or 
economic  sector  affected  by  agency 
programs  and  operations.  For  special 
Government  employees,  there  must  be  a 
specific  relationship  to  their  particular 


Government  duties  before  the 
prohibition  on  receipt  of  compensation 
appUes.  For  other  employees,  this 
definition  contemplates  a  spedQc 
relationship  between  the  subject  matter 
and  either  their  particular  duties  or  the 
responsibilities,  programs  or  operatic" 
of  the  employing  agency.  The 
compensation  prohibition  applies  only 
where  the  activity  deals  in  significant 
part  with  such  matters.  Thus,  an 
employee  would  not  be  prohibited  from 
receiving  compensation  for  a  speech 
that  deals  largely  with  other  matters  and 
touches  only  incidentally  on  agency 
responsibilities,  programs  or  operations. 

Even  though  the  subject  matter  of  the 
course  focuses  on  agency 
responsibilities,  programs  or  operation, 
and  notwithstanding  that  his  or  her 
official  position  may  contribute  to  the 
employee's  attractiveness  as  a  teacher 
of  the  particidar  course,  S  263S.d07(a)(2) 
would  permit  the  receipt  of 
compensation  for  teaching  certain 
courses  when  sponsored  and  funded  by 
a  Federal,  State  or  local  government  or 
when  offered  as  part  of  the  regularly 
established  curriculum  of  an  institution 
of  higher  education  or  of  an  elementaiy 
or  secondary  schooL  This  limited 
exception  for  teaching  is  similar  to  the 
exceptions  to  the  honorarium 
prohibition  carved  out  by  the  definition 
of  the  term  honorarium  at  5  CFR 
2636.203(a)  (8]  and  (9).  It  recognizes  the 
contribution  Federal  employees  can  and 
should  make  to  education  in  their  fields 
of  expertise  under  circumstances  w^ere 
there  is  little  possibility  that  they  or 
those  who  secure  their  teaching  services 
will  unfairty  benefit  from  their 
government  positions. 

For  purposes  of  §  2635.807,  the 
proposed  definition  of  the  term 
"compensation"  at  paragraph  (a)(l)(ii)  is 
broader  than  either  that  included  in  the 
honorarium  regulations  at  5  CFR 
2636.203(a)  or  the  outside  earned  income 
provisions  at  5  CFR  2836.303(b).  It 
includes,  for  example,  travel 
reimbursements  that  are  excluded  from 
the  statutory  definition  of  outside 
earned  income  contained  in  proposed 
§  2635.804.  This  distinction  is  intended. 
For  example,  when  an  employee's 
speech  relates  to  his  or  her  official 
duties,  personal  acceptance  of 
transportation  and  hotel 
accommodations  in  connection  with  the 
speech  is  as  inappropriate  as  is 
acceptance  of  an  honorarium  or  any 
other  form  of  compensation.  There  is 
specific  authority,  such  as  5  U.S.C.  4111 
and  31  US,C.  1353.  under  wdiich  an 
agency  may  accept  or  authorize 
acceptance  of  travel  expenses  in 
connection  with  activities,  such  as 


speaking,  that  relate  to  the 
official  duties. 

Consistent  with  OGE  opi 
proposed  §  2635.807(b)  pro! 
employee  who  is  engaged  L 
teaching,  speaking  or  writn 
personal  capacity  from  usii 
official  title  or  position,  reg 
whether  compensation  is  tc 
for  the  activity.  To  the  exte 
enhances  the  employee's  o] 
or  furthers  the  interests  of  t 
sponsor  or  publisher,  use  oi 
employee's  official  title  or  j 
creates  at  least  an  appearai 
public  office  for  private  gai; 
inappropriately  suggest  Fed 
endorsement  or  sanction  of 
The  proposed  regulation  in( 
exceptions  for  appropriate  i 
an  employee's  title  or  positi 
biographical  information  or 
coupled  with  an  appropriati 
in  connection  with  scholarl; 
published  in  recognized  8ci( 
professional  journals.  Propc 
§  2635.807(c)  requires  emplt 
comply  with  any  requireme: 
approval  of  content  impose( 
agendes. 

Proposed  §  2635.808  sets  i 
standards  designed  to  ensui 
employees  do  not  use  their  i 
positions  to  further  the  fund 
interests  of  any  organizatioi 
specifically  permitted  by  lai 
regulation.  The  fact  that  an 
charitable  organization  doei 
warrant  a  departure  from  th 
that  an  employee  shall  not  i 
public  office  to  fiu-ther  a  pri' 
This  issue  is  most  Hkely  to  8 
the  employee  holds  a  positi( 
visibibty.  such  as  a  cabinet- 
Officials  who  hold  these  po! 
receive  requests  to  serve  as 
or  to  host  fundraising  event! 
nonprofit  organizations.  Bee 
cannot  honor  every  such  rec 
decisions  to  host  or  otherwii 
participate  in  particular  evei 
to  result  in  the  appearance  c 
preferential  treatment  for  th 
invitations  they  accept.  Sect 
2535.808(c)(2)  would  prohibi 
who  serve  in  Executive  Levc 
positions,  and  certain  White 
personnel  paid  at  Executive 
from  engaging  in  fundraising 
even  in  a  personal  capacity, 
engaged  in  fundraising  for  th 
entity  prior  to  appointment  t 
Government  position  or  are  ] 
and  actively  involved  in  the 
the  organization.  Even  when 
conditions  are  met,  high-leve 
covered  by  proposed  S  2635.. 
would  nevertheless  be  requii 
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Government  duties  before  the 
prohibition  on  receipt  of  compensation 
appUes.  For  other  employees,  this 
definition  contemplates  a  specific 
relationship  between  the  subject  matter 
and  either  their  particular  duties  or  the 
responsibilities,  programs  or  operatic* 
of  the  employing  agency.  The 
compensation  prohibition  applies  only 
where  the  activity  deals  in  significant 
part  with  such  matters.  Thus,  an 
employee  would  not  be  prohibited  from 
receiving  compensation  for  a  speech 
that  deals  largely  %vitfa  other  matters  and 
touches  only  incidentally  on  agency 
responsibilities,  programs  or  operations. 

Even  though  the  subject  matter  of  the 
course  focuses  on  agency 
responsibilities,  programs  or  operation, 
and  notwithstanding  that  his  or  her 
official  position  may  contribute  to  the 
employee's  attractiveness  as  a  teacher 
of  the  particular  cotu^e.  S  263S.d07(a)(2) 
would  permit  the  receipt  of 
compensation  for  teaching  certain 
courses  when  sponsored  and  funded  by 
a  Federal,  State  or  local  government  or 
when  offered  as  part  of  the  regularly 
established  curriculum  of  an  institution 
of  higher  education  or  of  an  elementary 
or  secondary  school  This  limited 
exception  for  teaching  is  similar  to  the 
exceptions  to  the  honorarium 
prohibition  carved  out  by  the  definition 
of  the  term  honorarium  at  5  CFR 
2636.203(a)  (8J  and  (9).  It  recognizes  the 
contribution  Federal  employees  can  and 
should  make  to  education  in  their  fields 
of  expertise  under  circumstances  w^ere 
there  is  little  possibility  that  they  or 
those  who  secure  their  teaching  services 
will  unfairly  benefit  from  their 
government  positions. 

For  purposes  of  §  2635.807,  the 
proposed  definition  of  the  term 
"compensation"  at  paragraph  {a)(l){ii)  is 
broader  than  either  that  included  in  die 
honorarium  regulations  at  5  CFR 
2636.203(a)  or  the  outside  earned  income 
provisions  at  5  CFR  2836.303(b).  It 
includes,  for  example,  travel 
reimbursements  that  are  excluded  from 
the  statutory  definition  of  outside 
earned  income  contained  in  proposed 
§  2635.804.  This  distinction  is  intended. 
For  example,  when  an  employee's 
speech  relates  to  his  or  her  official 
duties,  personal  acceptance  of 
transportation  and  hotel 
accommodations  in  connection  with  the 
speech  is  as  inappropriate  as  is 
acceptance  of  an  honorarium  or  any 
other  form  of  compensation.  There  is 
specific  authority,  such  as  5  U.S.C.  4111 
and  31  US,C.  1353,  under  which  an 
agency  may  accept  or  authorize 
acceptance  of  travel  expenses  in 
connection  with  activities,  such  as 


speaking,  that  relate  to  the  employee's 
official  duties. 

Consistent  with  OGE  opinions, 
proposed  S  2635.807(b)  prohibits  an 
employee  who  is  engaged  in  outside 
teaching,  speaking  or  writing  in  a 
personal  capacity  from  using  his  or  her 
official  title  or  position,  regardless  of 
whether  compensation  is  to  be  received 
for  the  activity.  To  the  extent  that  it 
enhances  the  employee's  opportunities 
or  furthers  the  interests  of  the  employer, 
sponsor  or  publisher,  use  of  the 
employee's  official  title  or  position 
creates  at  least  an  appearance  of  use  of 
public  office  for  private  gain  and  may 
inappropriately  suggest  Federal 
endorsement  or  sanction  of  the  activity. 
The  proposed  regulation  includes 
exceptions  for  appropriate  reference  to 
an  employee's  title  or  position  as  part  of 
biographical  information  or,  when 
coupled  with  an  appropriate  disclaimer, 
in  connection  with  scholarly  articles 
published  in  recognized  scientific  or 
professional  journals.  Proposed 
§  2635.807(c)  requires  employees  to 
comply  with  any  requirements  for 
approval  of  content  imposed  by  their 
agencies. 

Proposed  §  2635.808  sets  forth 
standards  designed  to  ensure  that 
employees  do  not  use  their  official 
positions  to  further  the  fundraising 
interests  of  any  organization,  unless 
specifically  permitted  by  law  or 
regulation.  The  fact  that  an  entity  is  a 
charitable  organization  does  not 
warrant  a  departure  from  the  principle 
that  an  employee  shall  not  use  his  or  her 
public  office  to  further  a  private  interest. 
This  issue  is  most  likely  to  arise  when 
the  employee  holds  a  position  of  high 
visibility,  such  as  a  cabinet-level  office. 
Officials  who  hold  these  positions  often 
receive  requests  to  serve  as  sponsors  for 
or  to  host  fundraising  events  for 
nonprofit  organizations.  Because  they 
cannot  honor  every  such  request,  their 
decisions  to  host  or  otherwise 
participate  in  particular  events  are  likely 
to  result  in  the  appearance  of 
preferential  treatment  for  those  whose 
invitations  they  accept.  Section 
2535.808(c)(2)  would  prohibit  officials 
who  serve  in  Executive  Level  I  and  II 
positions,  and  certain  White  House 
personnel  paid  at  Executive  Level  II, 
from  engaging  in  fundraising  activities, 
even  in  a  personal  capacity,  unless  they 
engaged  in  fundraising  for  the  particular 
entity  prior  to  appointment  to  a  covered 
Government  position  or  are  personally 
and  actively  involved  in  the  affairs  of 
the  organization.  Even  when  those 
conditions  are  met.  high-level  offlcials 
covered  by  proposed  J  2635.808(c)(2) 
would  nevertheless  be  required  to 


comply  with  the  conditions  that  would 
be  imposed  by  proposed  S  2635.808(c)(1) 
upon  all  employees  wishing  to  engage  in 
fundraising  in  Uieir  personal  capacities. 

Subject  to  the  special  rules  imposed 
on  very  senior  officials,  employees 
would  be  free,  under  proposed 
§  2635.808(c)(1).  to  engage  in  fundraising 
in  a  personal  capacity  provided  they  do 
not  personally  solicit  funds  or  other 
support  from  subordinates  or  prohibited 
sources,  use  their  official  title,  position 
or  authority  in  connection  with 
fundraising,  or  engage  in  other 
prohibited  conduct,  such  as  use  of 
Government  property  or  time  to  further 
the  fundraising  activity.  Fundraising  in 
an  official  capacity  is  limited  by 
5  2635.808(b)  to  activities  such  as  the 
Combined  Federal  Campaign  that  are 
specifically  permitted  by  statute, 
executive  order  or  regulation.  The 
proposed  definitions  at  §  2635.808  (a)(2) 
and  (a)(3)  would  ensure  that  employees 
may  continue  to  speak  in  an  official 
capacity  at  appropriate  events  even 
though  a  particular  event  may  also  serve 
a  fundraising  purpose.  The  content  of 
any  such  speech  must  relate  to  the 
employee's  official  duties  and  the 
employee  may  not,  in  the  course  of  the 
speech  or  otherwise  at  the  event,  solicit 
donations  or  other  support  for  the 
organization. 

Proposed  S  2635.809  implements  the 
principle  restated  at  §  2635.101(b)(12)  of 
this  proposed  rule  that  employees  shall 
satisfy  in  good  faith  their  obligations  as 
citizens,  including  all  just  financial 
obligations,  especially  those  imposed  by 
law,  such  as  Federal,  State  and  local 
taxes.  The  proposed  implementation  is 
similar  to  the  current  rule  at  5  CFR 
735.207. 

X.  Revocation  by  OFM  of  Superseded 
Portions  of  5  CFR  Part  735  and  by  OGE 
of  Current  5  CFR  2635.101 

When,  following  notice  and  comment, 
the  proposed  nde  is  issued  as  a  final 
rule  and  takes  effect,  S  2635.101  will  be 
superseded  by  the  Office  of  Government 
Ethics'  new  5  CFR  part  2635.  At  that 
time,  the  Office  of  Personnel 
Management  will  simultaneously  revoke 
all  but  S  735.106  of  subparts  A  through  C 
of  current  part  735  of  5  CFR  and  will 
issue  a  regulation  addressing  the 
prohibitions  relating  to  gambling, 
betting,  and  lotteries  currently  found  at 
5  CFR  735.208. 

XI.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Interested  persons  are  invited  to 
submit  written  comments  to  OGE  on  this 
proposed  regulation,  to  be  received  on 
or  before  September  20. 1991.  The 


comments  will  be  carefully  considered 
and  any  appropriate  changes  will  be 
made  to  the  regiUation  as  proposed 
before  a  final  rule  is  adopted  and 
published  by  OGE  in  the  Federal 
Register. 

E.0. 12291,  Federal  Regulation 

As  Director  of  the  Office  of 
Government  Ethics,  I  have  determined 
that  this  is  not  a  major  rule  as  defined 
under  section  1(b)  of  Executive  Order 
12291. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
chapter  6)  that  this  regulation  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  Federal 
employees. 

Paperwork  Reduction  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  have  determined 
that  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  regulation  does  not  contain 
any  information  collection  requirements 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  thereunder. 

List  of  Subjecto  in  5  CFR  Part  2635 

Conflict  of  interests,  Executive  Branch 
Standards  of  Conduct.  Government 
employees. 

Approved:  July  16. 1991. 
Stephen  D.  Potts, 

Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble  and  pursuant  to  its 
authorities  under  the  Ethics  in 
Government  Act  of  1978,  as  amended  by 
the  Ethics  Reform  Act  of  1989,  and  under 
Executive  Order  12674,  as  modified  by 
E.0. 12731,  the  Office  of  Government 
Ethics  proposes  to  amend  title  5,  chapter 
XVI,  subchapter  B  of  the  Code  of 
Federal  Regulations  by  revising  part 
2635  to  read  as  follows: 

PART  2635— STANDARDS  OF 
ETHICAL  CONDUCT  FOR  EMPLOYEES 
OF  THE  EXECUTIVE  BRANCH 

Subpart  A— <jeneral  ProvMons 

Sec. 

2635.101  Basic  obligation  of  public  service. 

2635.102  Definitions. 

2635.103  Applicability  to  members  of  the 
uniformed  services. 

2635.104  Applicability  to  employees  on 
detail  or  serving  overseas. 

2635.105  Supplemental  agency  regulations. 

2635.106  Disciplinary  and  corrective  action. 

2635.107  Ethics  advice. 
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Subpart  B— Gifts  from  Outside  Sources 

Sea 

2635.201  Overview. 

2635.202  General  Standards. 

2635.203  Derinitions. 

2635.204  Exceptions. 

2635.205  Proper  disposition  of  prohibited 
gifts. 

Subpart  C— Gifts  between  Employees 

2635.301  Overview. 

2535.302  General  standards. 

2635.303  Definitions. 

2635.304  Exceptions. 

Subpart  D — Conflicting  Financial  Interests 

2635.401  Overview. 

2635.402  Disqualifying  financial  interests. 

2635.403  Prohibited  financial  interests. 

Sut>part  E — Impartiality  in  Performing 
Official  Duties 

2635.501  Overview. 

2635.502  Personal  and  business 
relationships. 

2635.503  Extraordinary  payments  from 
former  employers. 

Subpart  F— SeeWng  Ottier  Emptoyment 

2635.601  Overview. 

2635.602  Applicability  and  related 
considerations. 

2635.603  Definitions. 

2635.604  Disqualification  while  seeking 
employment. 

2635.605  Waiver  or  authorization  permitting 
participation  while  seeking  employment. 

2635.606  Disqualification  upon  conclusion  of 
employment  negotiations. 

Subpart  G— Misuse  of  Position 

2635.701  Over\iew. 

2635.702  Use  of  public  office  for  private 
gain. 

2635.703  Use  of  nonpublic  information. 

2635.704  Use  of  Government  property. 

2635.705  Use  of  official  time. 

Subpart  H-Outside  Activities 

2835.801  Overview. 

2635.802  Conflicting  outside  employment 
and  activities. 

2635.803  Prior  approval  for  outside 
employment  and  activities. 

2G35.604    Outside  earned  income  limitations 
applicable  to  certain  Presidential 
appointees  and  other  noncareer 
•  employees. 

2635.805    Service  as  an  expert  witness. 

2635.606    Participation  in  professional 
associations. 

2535.807    Teaching,  speaking,  and  writing. 

2635.608    Fundraising  activities. 

2635.809    Just  financial  obligations. 

Subpart  i— Aetated  Statutory  Authorities 

2635.901  General. 

2635.902  Related  statutes. 
Authority:  5  U.S.C.  7351.  7353;  5  U.S.C. 

App.;  E.0. 12674,  54  PR  15159.  3  CFR.  1989 
Comp..  p.  215,  at  modified  by  E.0. 12731,  55 
FR  42547.  3  CFR,  1990  Comp.,  p.  306. 


Subpart  A—General  Provisions 

§2635.101    Basic  obligation  of  pubHc 
•ervic*. 

(a)  Public  service  is  a  public  trust 
Each  employee  has  a  responsibility  to 
the  United  States  Government  and  its 
citizens  to  place  loyalty  to  the 
Constitution,  laws  and  ethical  principles 
above  private  gain.  To  ensure  that  every 
citizen  can  have  complete  confidence  in 
the  integrity  of  the  Federal  Government, 
each  employee  shall  respect  and  adhere 
to  the  principles  of  ethical  conduct  set 
forth  in  this  section,  as  well  as  the 
implementing  standards  contained  in 
this  part  and  in  supplemental  agency 
regulations. 

(b)  General  principles.  The  following 
general  principles  form  the  basis  for  the 
standards  contained  in  this  part 

(I)  Public  service  is  a  public  trust, 
requiring  employees  to  place  loyalty  to 
the  Constitution,  the  laws  and  ethical 
principles  above  private  gain. 

(2]  Employees  shall  not  hold  financial 
interests  that  conflict  with  the 
conscientious  performance  of  duty. 

(3]  Employees  shall  not  engage  in 
financial  transactions  using  nonpublic 
Government  information  or  allow  the 
improper  use  of  such  information  to 
further  any  private  interest. 

(4)  An  employee  shall  not.  except  as 
permitted  by  subpart  B  of  this  part, 
solicit  or  accept  any  gift  or  other  item  of 
monetary  value  from  any  person  or 
entity  seeking  official  action  from,  doing 
business  with,  or  conducting  activities 
regulated  by  the  employee's  agency,  or 
whose  interests  may  be  substantially 
affected  by  the  performance  or 
nonperformance  of  the  employee's 
duties. 

(5)  Employees  shall  put  forth  honest 
effort  in  the  performance  of  their  duties. 

(6)  Employees  shall  not  knowingly 
make  unauthorized  commitments  or 
promises  of  any  kind  purporting  to  bind 
the  Government 

(7)  Employees  shall  not  use  pubhc 
office  for  private  gain. 

(8]  Employees  shall  act  impartially 
and  not  give  preferential  treatment  to 
any  private  organization  or  individual. 

(9)  Employees  shall  protect  and 
conserve  Federal  property  and  shall  not 
use  it  for  other  than  authorized 
activities. 

(10)  Employees  shall  not  engage  in 
outside  employment  or  activities, 
including  seeking  or  negotiating  for 
employment  that  conflict  with  official 
Government  duties  and  responsibilities. 

(II)  Employees  shall  disclose  waste, 
fraud,  abuse,  and  corruption  to 
appropriate  authorities. 

(12)  Employees  shall  satisfy  in  good 
faith  their  obligations  as  citizens. 


including  all  just  financial  obligations, 
especially  those — such  as  Federal,  State, 
or  local  taxes — that  are  imposed  by  law. 

(13)  Employees  shall  adhere  to  all 
laws  and  regulations  that  provide  equal 
opportunity  for  all  Americans  regardless 
of  race,  color,  religion,  sex,  national 
origin,  age.  or  handicap. 

(14)  Employees  shall  endeavor  to 
avoid  any  actions  creating  the 
appearance  that  they  are  violating  the 
law  or  the  ethical  standards  set  forth  in  . 
this  part.  Whether  particular 
circumstances  create  an  appearance 
that  the  law  or  these  standards  have 
been  violated  shall  be  determined  from 
the  perspective  of  a  reasonable  person 
with  knowledge  of  the  relevant  facts. 
Where  a  situation  is  not  covered  by  the 
standards  set  forth  in  this  part, 
employees  shall  apply  the  principles  set 
forth  in  this  section  in  determining 
whether  their  conduct  is  proper. 

(c)  Related  statutes.  In  addition  to  the 
standards  of  ethical  conduct  set  forth  in 
this  part,  there  are  conflict  of  interest 
statutes  that  prohibit  certain  conduct. 
Criminal  conflict  of  interest  statutes  of 
general  applicability  to  all  employees,  18 
U.S.C.  201,  203,  205,  208,  and  209,  are 
summarized  in  the  appropriate  subparts 
of  this  part  and  must  be  taken  into 
consideration  in  determining  whether 
conduct  is  proper.  Citations  to  other 
generally  applicable  statutes  relating  to 
employee  conduct  are  set  forth  in 
subpart  I  and  employees  are  further 
cautioned  that  there  may  be  additional 
statutory  and  regulatory  restrictions 
applicable  to  them  as  employees  of  their 
specific  agencies.  Because  an  employee 
is  considered  to  be  on  notice  of  the 
requirements  of  any  statute,  an 
employee  should  not  rely  upon  any 
description  or  synopsis  of  a  statutory 
restriction,  but  should  refer  to  the 
statute  itself  and  obtain  the  advice  of  an 
agency  ethics  official  as  needed. 

§2635.102    Definitions. 

The  definitions  listed  below  are  used 
throughout  this  part  Additional 
definitions  appear  in  the  subparts  or 
sections  of  subparts  to  which  they 
apply.  For  purposes  of  this  part: 

(a)  Agency  means  an  executive 
agency  as  defined  in  5  U.S.C  105  and 
the  Postal  Service  and  the  Postal  Rate 
Commission.  It  does  not  include  the 
General  Accounting  Office  or  the 
Government  of  the  District  of  Coliunbia. 

(b)  Agency  designee  refers  to  any 
employee  who,  by  agency  regulation, 
instruction,  or  other  issuance,  has  been 
delegated  authority  to  make  any 
determination,  give  any  approval,  or 
take  any  other  action  required  or 
permitted  with  respect  to  another 


employee  by  this  part.  An  a 
delegate  these  authorities  t( 
of  agency  designees  necessi 
that  determinations  are  mat 
are  given,  and  other  actions 
a  timely  and  responsible  mt 
provision  that  requires  a  de 
approval,  or  other  action  by 
designee  shall,  where  the  cc 
issue  is  that  of  the  agency  h 
deemed  to  require  that  such 
determination,  approval  or  < 
made  or  taken  by  the  agcnc; 
consultation  with  the  desigr 
ethics  official. 

(c)  Agency  ethics  official 
designated  agency  ethics  ofl 
alternate  designated  agency 
official  and  to  any  deputy  el 
described  in  §  2638.204  of  th 
subchapter,  who  has  been  d 
authority  to  assist  in  carryir 
responsibilities  of  the  desigi 
ethics  official. 

(d)  Agency  programs  or  o/ 
refers  to  any  program  or  fun 
out  or  performed  by  an  agen 
pursuant  to  statute,  executiv 
regulation. 

(e)  Corrective  action  inclu 
action  necessary  to  remedy  ; 
violation  or  prevent  a  contin 
violation  of  this  part,  includi 
limited  to  restitution,  change 
assignment,  recusal,  divestit 
termination  of  an  activity,  w 
creation  of  a  qualified  or  div 
blind  trust,  or  counseling. 

(f)  Designated  agency  ethi 
refers  to  the  official  deslgnat 
§  2838.201  of  this  subchapter 

(g)  Disciplinary  action  inci 
disciplinary  actions  provide< 
Office  of  Personnel  Manager 
regulations  and  instructions 
implementing  provisions  of  t: 
United  States  Code  or  provic 
comparable  provisions  appli( 
employees  not  subject  to  titli 
including  but  not  limited  to  r( 
suspension,  demotion,  and  re 

(h)  Employee  means  any  o: 
employee  of  an  agency,  inclu 
special  Goveminent  employe 
includes  officers  but  not  erdif 
members  of  the  uniformed  se 
purposes  other  than  subparts 
this  part,  it  does  not  include  1 
President  or  Vice  President.  J 
employee  is  unaffected  by  pa 
status  or,  in  the  case  of  a  spe 
Government  employee,  by  th( 
the  individual  does  not  perfoi 
duties  on  a  given  day. 

(i)  Head  of  an  agency  mear 
case  of  an  agency  headed  by 
one  person,  the  chair  or  comp 
member  of  sucli  agency. 
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including  all  just  financial  obligations, 
especially  those — such  as  Federal.  State, 
or  local  taxes — that  are  imposed  by  law. 

(13)  Employees  shall  adhere  to  all 
laws  and  regulations  that  provide  equal 
opportunity  for  all  Americans  regardless 
of  race,  color,  religion,  sex.  national 
origin,  age,  or  handicap. 

(14)  Employees  shall  endeavor  to 
avoid  any  actions  creating  the 
appearance  that  they  are  violating  the 
law  or  the  ethical  standards  set  forth  in 
this  part.  Whether  particular 
circumstances  create  an  appearance 
that  the  law  or  these  standards  have 
been  violated  shall  be  determined  from 
the  persi>ective  of  a  reasonable  person 
with  knowledge  of  the  relevant  facts. 
Where  a  situation  is  not  covered  by  the 
standards  set  forth  in  this  part, 
employees  shall  apply  the  principles  set 
forth  in  this  section  in  determining 
whether  their  conduct  is  proper. 

(c)  Related  statutes.  In  addition  to  the 
standards  of  ethical  conduct  set  forth  in 
this  part  there  are  conflict  of  interest 
statutes  that  prohibit  certain  conduct. 
Criminal  conflict  of  interest  statutes  of 
general  applicability  to  all  employees.  18 
U.S.C.  201,  203.  205.  208.  and  209,  are 
summarized  in  the  appropriate  subparts 
of  this  part  and  must  be  taken  into 
consideration  in  determining  whether 
conduct  is  proper.  Citations  to  other 
generally  applicable  statutes  relating  to 
employee  conduct  are  set  forth  in 
subpart  I  and  employees  are  further 
cautioned  that  there  may  be  additional 
statutory  and  regulatory  restrictions 
applicable  to  them  as  employees  of  their 
specific  agencies.  Because  an  employee 
is  considered  to  be  on  notice  of  the 
requirements  of  any  statute,  an 
employee  should  not  rely  upon  any 
description  or  synopsis  of  a  statutory 
restriction,  but  should  refer  to  the 
statute  itself  and  obtain  the  advice  of  an 
agency  ethics  official  as  needed. 

§2635.102    Definitions. 

The  definitions  listed  below  are  used 
throughout  this  part  Additional 
definitions  appear  in  the  subparts  or 
sections  of  subpiarts  to  which  they 
apply.  For  purposes  of  this  part: 

(a)  Agency  means  an  executive 
agency  as  defined  in  5  U.S.C.  105  and 
the  Postal  Service  and  the  Postal  Rate 
Commission.  It  does  not  include  the 
General  Accounting  Office  or  the 
Government  of  the  District  of  Columbia. 

(b)  Agency  designee  refers  to  any 
employee  who,  by  agency  regulation, 
instruction,  or  other  issuance,  has  been 
delegated  authority  to  make  any 
determination,  give  any  approval,  or 
take  any  other  action  required  or 
permitted  with  respect  to  another 


em.ployee  by  this  part.  An  agency  may 
delegate  these  authorities  to  any  number 
of  agency  designee*  necessary  to  ensure 
that  determinations  are  made,  approvals 
are  given,  and  other  actions  are  taken  in 
a  timely  and  responsible  manner.  Any 
provision  that  requires  a  determination, 
approval,  or  other  action  by  the  agency 
designee  shall,  where  the  conduct  in 
issue  is  that  of  the  agency  head,  be 
deemed  to  require  that  such 
determination,  approval  or  action  be 
made  or  taken  by  the  agency  head  in 
consultation  with  the  designated  agency 
ethics  official. 

(c)  Agency  ethics  official  refers  to  the 
designated  agency  ethics  official  or  the 
alternate  designated  agency  ethics 
official  and  to  any  deputy  ethics  official, 
described  in  §  2638.204  of  this 
subchapter,  who  has  been  delegated 
authority  to  assist  in  carrying  out  the 
responsibilities  of  the  designated  agency 
ethics  official. 

(d)  Agency  programs  or  operations 
refers  to  any  program  or  function  carried 
out  or  performed  by  an  agency,  whether 
pursuant  to  statute,  executive  order,  or 
regulation. 

(e)  Corrective  action  includes  any 
action  necessary  to  remedy  a  past 
violation  or  prevent  a  continuing 
violation  of  this  part  including  but  not 
limited  to  restitution,  change  of 
Msignment  recusal,  divestiture, 
termination  of  an  activity,  waiver,  the 
creation  of  a  qualified  or  diversified 
blind  trust,  or  counseling. 

(f)  Designated  agency  ethics  official 
refers  to  the  official  designated  under 
S  2838.201  of  this  subchapter. 

(g)  Disciplinary  action  includes  those 
disciplinary  actions  provided  for  by 
Office  of  Personnel  Management 
regulations  and  instructions 
implementing  provisions  of  title  5  of  the 
United  States  Code  or  provided  for  in 
comparable  provisions  applicable  to 
employees  not  subject  to  tide  5. 
including  but  not  limited  to  reprimand, 
suspension,  demotion,  and  removal. 

(h)  Employee  means  any  officer  or 
employee  of  an  agency,  including  a 
special  Government  employee.  It 
includes  officers  but  not  enlisted 
members  of  the  uniformed  services.  For 
purposea  other  than  subparts  B  and  C  of 
this  part,  it  does  not  include  the 
President  or  Vice  President.  Status  as  an 
employee  is  unaffected  by  pay  or  leave 
status  or.  in  the  case  of  a  special 
Government  employee,  by  the  fact  that 
the  individual  does  not  perform  official 
duties  on  a  given  day. 

(i)  Head  of  an  agency  means,  in  the 
case  of  an  agency  headed  by  more  than 
one  person,  the  chair  or  comparable 
member  of  sucli  agency. 


(j)  He,  his,  and  him  include  she,  hers 
and  her. 

(k)  Person  means  an  individual, 
corporation  and  subsidiaries  it  controls, 
company,  association,  firm,  partnership, 
society,  joint  stock  company,  or  any 
other  organization  or  institution, 
including  any  officer,  employee,  or  agent 
of  such  person  or  entity.  For  purposes  of 
this  part,  a  corporation  will  be  deemed 
to  control  a  subsidiary  if  it  owns  25 
percent  or  more  of  the  subsidiary's 
equity  or  otherwise  controls  the 
management  or  policies  of  the 
subsidiary.  The  term  is  all-inclusive  and 
applies  to  commercial  ventures  and 
nonprofit  organizations  as  well  as  to 
foreign.  State,  and  local  governments, 
including  the  Goverrunent  of  the  District 
of  Columbia.  It  does  not  include  any 
agency  or  other  entity  of  the  Federal 
Government  or  any  officer  or  employee 
thereof  when  acting  in  his  official 
capacity  on  behalf  of  that  agency  or 
entity. 

(1)  Special  Government  employee 
means  those  executive  branch  officers 
or  employees  specified  in  18  U.S.C. 
202(a).  A  special  Government  employee 
is  retained,  designated,  appointed,  or 
employed  to  perform  temporary  duties 
either  on  a  full-time  or  intermittent 
basis,  with  or  without  compensation,  for 
a  period  not  to  exceed  130  days  during 
any  consecutive  365-day  period. 

(m)  Supplemental  agency  regulation 
means  a  regulation  issued  pursuant  to 
9  2635.105  of  this  subpart. 

S  2636.103    ApptlcaliHIty  to  m*m(Mr«  of  tti« 
unlfomMd  mtvIms. 

The  provisions  of  this  part,  except  this 
section,  are  not  applicable  to  enlisted 
members  of  the  uniformed  services. 
Each  agency  with  jurisdiction  over 
enlisted  members  of  the  uniformed 
services  shall  issue  regulations  defining 
the  ethical  conduct  obligations  of 
enlisted  members  under  its  jurisdiction. 
Those  regulations  shall  be  consistent 
writh  Executive  Order  12874,  April  12, 
1989,  as  modified,  and  may  prescribe  the 
full  range  of  statutory  and  regulatory 
sanctions,  including  those  available 
under  the  Uniform  Code  of  Military 
Justice,  for  failure  to  comply  with  such 
regulations. 

§2635.104    Applicability  to  employvM  on 
dstali  or  ssrvlng  ov*rs«as. 

(a)  Details  to  other  Federal  entities. 
An  employee  on  detail,  including  a 
uniformed  officer  on  assignment  from 
his  employing  agency  to  another  agency 
for  a  period  in  excess  of  30  days  shall  be 
subject  to  any  supplemental  agency 
regulation  of  the  agency  to  which  he  is 
detailed  rather  than  to  any  supplemental 
agency  regulation  of  his  employing 


agency.  An  employee  detailed  to  the 
legislative  or  judicial  branch  for  a  period 
in  excess  of  30  days  shall  be  subject  to 
the  ethical  standards  of  the  branch  or 
entity  to  which  detailed.  For  the 
duration  of  any  such  detail  to  the 
legislative  or  judicial  branch,  the 
employee  remains  subject  to  the  conflict 
of  interest  statutes  in  title  18  of  the 
United  States  Code,  but  shall  not  be 
subject  to  the  provisions  of  this  part, 
except  this  section,  or  to  any 
supplemental  agency  regulation  of  his 
employing  agency. 

(b)  Details  to  non-Federal  entities. 
Except  to  the  extent  exempted  in  writing 
pursuant  to  this  paragraph,  an  employee 
detailed  to  a  nonFederal  entity  remains 
subject  to  this  part  and  to  any 
supplemental  agency  regulation  of  his 
employing  agency.  When  an  employee  is 
detailed  pursuant  to  statutory  authority 
to  an  international  organization  or  to  a 
State  or  local  government  for  a  period  in 
excess  of  six  months,  the  designated 
agency  ethics  official  may  grant  a 
written  exemption  from  subpart  B  of  this 
part  based  on  his  determination  that  the 
entity  has  adopted  written  ethical 
standards  covering  solicitation  and 
acceptance  of  gifts  which  will  apply  to 
the  employee  during  the  detail  and 
which  will  be  appropriate  given  the 
purpose  of  the  detail. 

(c)  Assignments  overseas.  (1)  An 
employee  serving  overseas  who  is 
subject  to  the  direction,  coordination 
and  supervision  of  the  chief  of  mission 
shall  be  subject  to  the  supplemental 
agency  regulations  of  the  Department  of 
State  rather  than  to  any  supplemental 
agency  regulations  of  his  employing 
agency  if  it  is  other  than  the  Department 
of  State. 

(2)  An  employee  serving  overseas  who 
is  subject  to  the  command  of  the  United 
States  area  military  commandec  shall  be 
subject  to  the  supplemental  agency 
regulations  of  the  Department  of 
Defense  rather  than  to  any  supplemental 
agency  regulations  of  his  employing 
agency  if  it  is  other  than  the  Department 
of  Defense. 

(3)  Any  employee,  other  than  an 
employee  described  in  paragraphs  (c)  (1) 
and  (2)  of  this  section,  who  is  assigned 
to  perform  duty  overseas  shall  remain 
subject  to  any  supplemental  agency 
regulations  of  his  employing  agency. 

§2635.105    SuppionwntsI  agoney 
rsgulattons. 

In  addition  to  the  regulations  set  forth 
in  this  part,  an  employee  shall  comply 
with  any  supplemental  agency 
regulations  issued  by  his  employing 
agency  under  this  section. 
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(a)  An  agency  that  wishes  to 
supplement  this  part  shall  prepare  and 
submit  to  the  Office  of  Government 
Ethics,  for  its  concurrence  and  joint 
issuance,  any  agency  regulations  that 
supplement  the  regulations  contained  in 
this  part.  Supplemental  agency 
regulations  which  the  agency 
determines  are  necessary  and 
appropriate,  in  view  of  its  programs  and 
operations,  to  fulfill  the  purposes  of  this 
part  shall  be: 

(1)  In  the  form  of  an  addendum  to  the 
regulations  in  this  part;  and 

(2)  In  addition  to  the  substantive 
provisions  of  this  part. 

(b)  After  concurrence  by  the  Office  of 
Government  Ethics,  the  agency  shall 
submit  its  supplemental  agency 
regulations  to  the  Federal  Register  for 
publication  and  codification  at  the 
expense  of  the  agency  in  title  5  of  the 
Code  of  Federal  Regulations. 
Supplemental  agency  regulations  issued 
under  this  section  are  effective  only 
after  concurrence  and  co-signature  by 
the  Office  of  Government  Ethics  and 
publication  in  the  Federal  Register. 

(c)  This  section  applies  to  any 
supplemental  agency  regulations  or 
amendments  thereof  issued  under  this 
part.  It  does  not  apply  to: 

(1)  A  handbook  or  other  issuance 
intended  merely  as  an  explanation  of 
the  standards  contained  in  this  part  or 
in  supplemental  agency  regulations; 

(2)  An  instruction  or  other  issuance 
the  purpose  of  which  is  to: 

(i)  Delegate  to  an  agency  designee 
authority  to  make  any  determination, 
give  any  approval  or  take  any  other 
action  required  or  permitted  by  this  part 
or  by  supplemental  agency  regulations; 
or 

(ii]  Establish  internal  agency 
procedures  for  documenting  or 
processing  any  determination,  approval 
or  other  action  required  or  permitted  by 
this  part  or  by  supplemental  agency 
regulations,  or  for  retaining  any  such 
documentation;  or 

(3)  Regulations  or  instructions  that  an 
agency  has  authority,  independent  of 
this  part,  to  issue,  such  as  regulations 
implementing  an  agency's  gift 
acceptance  statute,  protecting  categories 
of  nonpublic  information  or  establishing 
standards  for  use  of  Government 
vehicles.  Where  the  content  of  any  such 
regulations  or  instructions  was  included 
in  the  agency's  standards  of  conduct 
regulations  issued  pursuant  to  Executive 
Order  11222  and  the  Office  of 
Government  Ethics  concurs  that  they 
need  not  be  issued  as  part  of  an 
agency's  supplemental  agency 
regulations,  those  regulations  or 
instructions  may  be  promulgated 


separately  from  the  agency's 
supplemental  agency  regulations. 

§  2635.106    Disciplinary  and  correctly* 
action. 

(a)  Except  as  provided  in  §  2635.107,  a 
violation  of  this  part  or  of  supplemental 
agency  regulations  may  be  cause  for 
appropriate  corrective  or  disciplinary 
action  which  may  be  in  addition  to  any 
penalty  prescribed  by  law.  Officers  of 
the  uniformed  services  shall  continue  to 
be  subject  to  the  Uniform  Code  of 
Military  Justice  for  a  violation  of  ihis 
part  or  of  supplemental  agency 
regulations. 

(b)  It  is  the  responsibility  of  the 
employing  agency  to  initiate  disciplinary 
or  corrective  action  in  appropriate 
cases.  However,  corrective  action  may 
be  ordered  or  disciplinary  action 
recommended  by  the  Director  of  the 
Office  of  Government  Ethics  under  the 
procedures  at  part  2638  of  this 
subchapter. 

(c)  A  violation  of  this  part  or  of 
supplemental  agency  regulations,  as 
such,  does  not  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  any  person 
against  the  United  States,  its  agencies, 
its  officers  or  employees,  or  any  other 
person.  Thus,  for  example,  an  individual 
who  alleges  that  an  employee  has  failed 
to  adhere  to  laws  and  regulations  that 
provide  equal  opportunity  regardless  of 
race,  color,  religion,  sex,  national  origin, 
age,  or  handicap  is  required  to  follow 
applicable  statutory  and  regulatory 
procedures,  including  those  of  the  Equal 
Employment  Opportunity  Commission. 

§2635.107    Ethics  advice. 

(a)  As  required  by  §  2638.201  of  this 
subchapter,  each  agency  has  a 
designated  agency  ethics  official  who, 
on  the  agency's  behalf,  is  responsible  for 
coordinating  and  managing  the  agency's 
ethics  program.  The  designated  agency 
ethics  official  has  authority  under 

§  2638.204  of  this  subchapter  to  delegate 
certain  responsibilities,  including  that  of 
providing  ethics  counseling,  to  one  or 
more  deputy  ethics  o^icials. 

(b)  Employees  who  have  questions 
about  the  application  of  this  part  or  any 
supplemental  agency  regulations  to 
particular  situations  should  seek  advice 
from  an  agency  ethics  official. 
Disciplinary  action  for  violating  this  part 
or  any  supplemental  agency  regulations 
will  not  be  taken  against  an  employee 
who  has  engaged  in  conduct  in 
compliance  with  the  advice  of  an  agency 
ethics  official,  provided  that  the 
employee,  in  seeking  such  advice,  has 
made  full  disclosure  of  all  relevant 
circumstances.  Where  the  employee's 
conduct  violates  a  criminal  statute. 


reliance  on  the  advice  of  an  agency 
ethics  official  cannot  ensure  that  the 
employee  will  not  be  prosecuted  under 
that  statute.  However,  good  faith 
reliance  on  the  advice  of  an  agency 
ethics  official  is  a  factor  taken  into 
account  by  the  Department  of  Justice  in 
the  selection  of  cases  for  prosecution. 
Disclosures  made  by  an  employee  to  an 
agency  ethics  official  are  not  protected 
by  an  attorney-client  privilege. 

Subpaii  B— Gifts  From  Outside 
Sources 

§2635.201    Overview. 

This  subpart  contains  standards  that 
prohibit  an  employee  from  soliciting  or 
accepting  any  gift  from  a  prohibited 
source  or  given  because  of  the 
employee's  official  position  unless  the 
item  is  excluded  from  the  definition  of  a 
gift  or  falls  within  one  of  the  exceptions 
set  forth  in  this  subpart. 

§  2635.202    General  standards. 

(a)  Genera!  prohibitions.  Except  as 
provided  in  this  subpart,  an  employee 
shall  not.  directly  or  indirectly,  solicit  or 
accept  a  gift: 

(1)  From  a  prohibited  source;  or 
{2)  Given  because  of  the  employee's 
official  position. 

(b)  Relationship  to  illegal  gratuities 
statute.  Unless  accepted  in  violation  of 
paragraph  (c)(1)  of  this  section,  a  gift 
accepted  under  the  standards  set  forth 
in  this  subpart  shall  not  constitute  an 
illegal  gratuity  otherwise  prohibited  by 
18  U.S.C.  201(c)(1)(B). 

(c)  Limitations  on  use  of  exceptions. 
Notwithstanding  any  exception 
provided  in  this  subpart,  other  than 

§  2635.204(h),  an  employee  shall  not: 

(1)  Accept  a  gift  in  return  for  being 
influenced  in  the  performance  of  an 
official  act; 

(2)  Coerce  the  offering  of  a  gift; 

(3)  Accept  a  gift  from  a  person  who 
has  interests  that  may  be  substantially 
affected  by  the  performance  or 
nonperformance  of  the  employee's 
official  duties  under  circumstances 
where  the  timing  and  nature  of  the  gift 
would  cause  a  reasonable  person  to 
question  the  employee's  impartiality  in 
the  matter  affecting  that  person; 

Example  1:  An  employee  of  the  Department 
of  Housing  and  Urban  Development  is  an 
appraiser  inspecting  a  building  to  determine 
whether  HUD  will  insure  a  mortgage  loan 
made  by  a  private  lender.  She  should  decline 
the  building  owner's  offer  of  a  bottle  of  wine. 
Even  though  its  market  value  is  less  than  $25 
and.  thus,  within  the  exception  at 
S  2635.204(a)  of  this  subpart  for  gifts  of  $25  or 
less,  acceptance  of  the  gift  offered  in 
conjunction  with  the  inspection  would  cause 
a  reasonable  person  to  question  the 


employee's  impartiality  in  can 
inspectional  duties.  On  the  otfa 
appraiser's  acceptance  of  the  ( 
courtesy  of  a  cup  of  coffee  and 
be  proper. 

(4)  Accept  gifts  from  the  i 
different  sources  on  a  basis 
as  to  raise  an  appearance  c 
public  office  for  private  gai 

Example  1:  A  purchasing  ag< 
Veterans  Administration  hospi 
deals  with  representatives  of  p 
manufacturers  who  provide  inl 
about  new  company  products, 
crowded  calendar,  the  purchas 
one  occasion  offered  to  meet  v 
representative  during  his  luncli 
representative  arrived  at  the  ei 
office  bringing  a  pastrami  sand 
soft  drink  so  that  the  employee 
miss  lunch.  At  the  end  of  the  m 
representative  stated  that  he  w 
up  lunch  meetings  on  a  monthl 
which  he  would  provide  the  mi 
though  the  market  value  of  eac 
lunches  to  be  provided  would  1 
and.  thus,  well  within  the  exce 
S  2e35.204(a)  of  this  subpart  foi 
less,  the  purchasing  agent  shou 
since  his  acceptance  of  these  n 
a  recurring  basis  would  be  so  f 
raise  an  appearance  that  he  us 
to  subsidize  his  lunches. 

(5)  Accept  a  gift  in  violati 
statute.  Relevant  statutes  a| 
all  employees  include: 

(i)  18  U.S.C.  201(b),  which 
public  official  from  seeking, 
or  agreeing  to  receive  or  aci 
of  value  in  return  for  being : 
the  performance  of  an  offici 
being  induced  to  take  or  om 
any  action  in  violation  of  hi 
duty.  As  used  in  18  U.S.C.  2 
term  "public  official"  is  bro 
construed  and  includes  spei 
Government  employees  as  \ 
other  Government  officials. 

(ii)  18  U.S.C.  209,  which  p 
employee,  other  than  a  spec 
Government  employee,  fron 
any  salary  or  any  contributi 
supplementation  of  salary  fi 
source  other  than  the  Unitec 
compensation  for  services  a 
Government  employee.  The 
contains  several  specific  ex 
this  general  prohibition,  incl 
exception  for  contributions 
the  treasury  of  a  State,  coun 
municipality. 

(iii)  41  U.S.C.  423(b)(2).  wl 
prohibits  a  procurement  offi 
seeking,  accepting,  or  agreei 
receive  any  money,  gratuity 
thing  of  value  from  any  offic 
employee,  representative,  a; 
consultant  of  a  competing  c( 
during  the  conduct  of  a  Fed( 
procurement.  Implementing 
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reliance  on  the  advice  of  an  agency 
ethics  official  cannot  ensure  that  the 
employee  will  not  be  prosecuted  under 
that  statute.  However,  good  faith 
reliance  on  the  advice  of  an  agency 
ethics  official  is  a  factor  taken  into 
account  by  the  Department  of  Justice  in 
the  selection  of  cases  for  prosecution. 
Disclosures  made  by  an  employee  to  an 
agency  ethics  official  are  not  protected 
by  an  attorney-client  privilege. 

Subpart  B— Gifts  From  Outside 
Sources 

§  2635.20 1    Overview. 

This  subpart  contains  standards  that 
prohibit  an  employee  from  soliciting  or 
accepting  any  gift  from  a  prohibited 
source  or  given  because  of  the 
employee's  official  position  unless  the 
item  is  excluded  from  the  definition  of  a 
gift  or  falls  within  one  of  the  exceptions 
set  forth  in  this  subpart. 

§  2635.202    General  standards. 

(a)  General  prohibitions.  Except  as 
provided  in  this  subpart,  an  employee 
shall  not.  directly  or  indirectly,  solicit  or 
accept  a  gift: 

(1)  From  a  prohibited  source:  or 

(2)  Given  because  of  the  employee's 
official  position. 

(b)  Relationship  to  illegal  gratuities 
statute.  Unless  accepted  in  violation  of 
paragraph  (c)(1)  of  this  section,  a  gift 
accepted  under  the  standards  set  forth 
in  this  subpart  shall  not  constitute  an 
illegal  gratuity  otherwise  prohibited  by 
18  U.S.C.  201(c)(1)(B). 

(c)  Limitations  on  use  of  exceptions. 
Notwithstanding  any  exception 
provided  in  this  subpart,  other  than 

§  2635.204(h).  an  employee  shall  not: 

(1)  Accept  a  gift  in  return  for  being 
influenced  in  the  performance  of  an 
official  act; 

(2)  Coerce  the  offering  of  a  gift; 

(3)  Accept  a  gift  from  a  person  who 
has  interests  that  may  be  substantially 
affected  by  the  performance  or 
nonperformance  of  the  employee's 
official  duties  under  circumstances 
where  the  timing  and  nature  of  the  gift 
would  cause  a  reasonable  person  to 
question  the  employee's  impartiality  in 
the  matter  affecting  that  person; 

Example  1:  An  employee  of  the  Department 
of  Housing  and  Urban  Development  is  an 
appraiser  inspecting  a  building  to  determine 
whether  HUD  will  insure  a  mortgage  loan 
made  by  a  private  lender.  She  should  decline 
the  building  owner's  offer  of  a  bottle  of  wine. 
Even  though  its  market  value  is  less  than  $25 
and,  thus,  within  the  exception  at 
S  2635.204(a)  of  this  subpart  for  gifts  of  $25  or 
less,  acceptance  of  the  gift  offered  In 
conjunction  with  the  inspection  would  cause 
a  reasonable  person  to  question  the 


employee's  impartiality  in  carrying  out  her 
Inspectional  duties.  On  the  other  hand,  the 
appraiser's  acceptance  of  the  customary 
courtesy  of  a  cup  of  coffee  and  a  donut  would 
be  proper. 

(4)  Accept  gifts  from  the  same  or 
different  sources  on  a  basis  so  frequent 
as  to  raise  an  appearance  of  use  of 
public  office  for  private  gain;  or 

Example  1:  A  purchasing  agent  for  a 
Veterans  Administration  hospital  routinely 
deals  with  representatives  of  pharmaceutical 
manufacturers  who  provide  information 
about  new  company  products.  Because  of  his 
crowded  calendar,  the  purchasing  agent  on 
one  occasion  offered  to  meet  with  a 
representative  during  his  lunch  hour  and  the 
representative  arrived  at  the  employee's 
office  bringing  a  pastrami  sandwich  and  a 
soft  drink  so  that  the  employee  would  not 
miss  lunch.  At  the  end  of  the  meeting  the 
represpntafive  stated  that  he  would  like  to  set 
up  lunch  meetings  on  a  monthly  basis  for 
which  he  would  provide  the  meal.  Even 
though  the  market  value  of  each  of  the 
lunches  to  be  provided  would  be  less  than  $6 
and.  thus,  well  within  the  exception  at 
i  2635.204(8)  of  this  subpart  for  gif  is  of  $25  or 
less,  the  purchasing  agent  should  decline 
since  his  acceptance  of  these  modest  gifts  on 
a  recurring  basis  would  be  so  frequent  as  to 
raise  an  appearance  that  he  used  his  position 
to  subsidize  his  lunches. 

(5)  Accept  a  gift  in  violation  of  any 
statute.  Relevant  statutes  applicable  to 
all  employees  include: 

(i)  18  U.S.C.  201(b).  which  prohibits  a 
public  official  from  seeking,  accepting, 
or  agreeing  to  receive  or  accept  anything 
of  value  in  return  for  being  influenced  in 
the  performance  of  an  official  act  or  for 
being  induced  to  take  or  omit  to  take 
any  action  in  violation  of  his  official 
duty.  As  used  in  18  U.S.C.  201(b),  the 
term  "public  official"  is  broadly 
construed  and  includes  special 
Government  employees  as  well  as  all 
other  Government  officials. 

(ii)  18  U.S.C.  209,  which  prohibits  an 
employee,  other  than  a  special 
Government  employee,  from  receiving 
any  salary  or  any  contribution  to  or 
supplementation  of  salary  from  any 
source  other  than  the  United  States  as 
compensation  for  services  as  a 
Government  employee.  The  statute 
contains  several  specific  exceptions  to 
this  general  prohibition,  including  an 
exception  for  contributions  made  from 
the  treasury  of  a  State,  county,  or 
municipality. 

(iii)  41  U.S.C.  423(b)(2).  which 
prohibits  a  procurement  official  from 
seeking,  accepting,  or  agreeing  to 
receive  any  money,  gratuity,  or  other 
thing  of  value  from  any  officer, 
employee,  representative,  agent,  or 
consultant  of  a  competing  contractor 
during  the  conduct  of  a  Federal  agency 
procurement.  Implementing  regulations. 


including  exceptions  to  the  gift 
prohibition,  are  contained  in  subpart 
3.104  of  the  Federal  Acquisition 
Regulation. 

§2635.203    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

(a)  Agency  has  the  meaning  set  forth 
in  9  2635.102(a)  of  this  part.  However, 
for  purposes  of  this  subpart,  an 
executive  department,  as  defined  in  5 
U.S.C.  101,  may,  by  supplemental  agency 
regulation,  designate  as  a  separate 
agency  any  component  of  that 
department  which  the  depart.ment 
determines  exercises  distinct  and 
separate  functions.  No  such  designation 
shall  be  effective  as  to  the  head  of  any 
such  separate  agency  or  as  to 
department-level  employees. 

(b)  Gift  includes  any  gratuity,  favor, 
discount,  entertainment,  hospitality, 
loan,  forbearance,  or  other  item  having 
monetary  value.  It  includes  services  as 
well  as  gifts  of  transportation,  local 
travel,  lodgings  and  meals,  whether 
provided  in-kind,  by  purchase  of  a 
ticket,  payment  in  advance,  or 
reimbursement  after  the  expense  has 
been  incurred. 

It  does  not  include: 

(1)  Loans  from  banks  and  other 
financial  institutions  on  terms  generally 
available  to  the  public; 

(2)  Opportunities  and  benefits, 
including  favorable  rates  and 
commercial  discounts,  available  to  the 
public  or  to  a  class  consisting  of  all 
Government  employees  or  all  uniformed 
military  personnel,  whether  or  not 
restricted  on  the  basis  of  geographic 
considerations; 

(3)  Rewards  and  prizes  given  to 
competitors  in  contests  or  events, 
including  random  drawings,  which  are 
unrelated  to  the  employee's  official 
duties  and  open  to  the  public  or  to  a 
broadly  defined  class; 

(4)  Greeting  cards  and  items  with  little 
intrinsic  value,  such  as  plaques, 
certificates,  and  trophies  which  are 
intended  solely  for  presentation; 

(5)  Anything  which  is  paid  for  by  the 
Government  or  secured  by  the 
Goverrunent  under  Government 
contract; 

Note:  Some  airlines  encourage  those 
purchasing  tickets  to  join  programs  that 
award  free  flights  and  other  benefits  to 
frequent  fliers.  Any  such  benefit  earned  on 
the  basis  of  Government-financed  travel 
belongs  to  the  agency  rather  than  to  the 
employee  and  may  be  accepted  only  insofar 
as  provided  under  41  CFR  301-1.6(b). 

(6)  Any  gift  accepted  by  the 
Government  under  specific  statutory 
authority,  including: 


(i)  Travel,  subsistence,  and  related 
expenses  accepted  by  an  agency  under 
the  authority  of  31  U.S.C.  1353  in 
connection  with  an  employee's 
attendance  at  a  meeting  or  similar 
function  relating  to  his  official  duties 
which  takes  place  away  from  his  duty 
station.  The  agency's  acceptance  must 
be  in  accordance  with  the  implementing 
regulations  at  41  CFR  part  304-1;  and 

(ii)  Other  gifts  provided  in-kind  which 
have  been  accepted  by  an  agency  under 
its  agency  gift  acceptance  statute;  or 

(7)  Anything  for  which  market  value  is 
paid  by  the  employee. 

(c)  Market  value  means  the  retail  cost 
the  employee  would  incur  to  purchase 
the  gift.  An  employee  who  cannot 
ascertain  the  market  value  of  a  gift.may 
estimate  its  market  value  by  reference 
to  the  retail  cost  of  similar  items  of  like 
quality.  The  market  value  of  a  gift  of  a 
ticket  entitling  the  holder  to  food, 
refreshments,  entertainment,  or  any 
other  benefit  shall  be  the  face  value  of 
the  ticket. 

Example  1:  An  employee  who  has  been 
given  an  acrylic  paperweight  embedded  with 
the  corporate  logo  of  a  prohibited  source  may 
determine  its  market  value  based  on  her 
observation  that  a  comparable  acrylic 
paperweight,  not  embedded  with  a  logo, 
generally  sells  fnr  about  $20. 

Example  2:  A  prohibited  source  has  offered 
an  employee  a  ticket  to  a  charitable  event 
consisting  of  a  cocktail  reception  to  be 
followed  by  an  evening  of  chamber  music. 
Even  though  the  food,  refreshments,  and 
entertainment  provided  at  the  event  may  be 
worth  only  $20,  the  market  value  of  the  ticket 
is  its  $250  face  value. 

(d)  Prohibited  source  means  any 
person  who: 

(1)  Is  seeking  official  action  by  the 
employee's  agency; 

(2)  Docs  business  or  seeks  to  do 
business  with  the  employee's  agency; 

(3)  Conducts  activities  regulated  by 
the  employee's  agency; 

(4)  Has  interests  that  may  be 
substantially  affected  by  performance  or 
nonperformance  of  the  employee's 
official  duties;  or 

(5)  Is  an  organization  a  majority  of 
whose  members  are  described  in 
paragraphs  (d)  (1)  through  (4)  of  this 
section. 

(e)  A  gift  is  solicited  or  accepted 
because  of  the  employee's  official 
position  if  it  would  not  have  been 
solicited,  o^ered,  or  given  had  the 
employee  not  held  his  position  as  a 
Federal  employee. 

Example  1:  Where  free  season  tickets  are 
offered  by  an  opera  guild  to  all  memt>ers  of 
the  Cabinet  the  gift  is  offered  l>ecause  of 
their  official  positions. 
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(f)  A  gift  which  is  solicited  or 
accepted  indirectly  includes  a  gift: 

(1)  Given  with  the  employee's 
knowledge  and  acquiescence  to  his 
parent,  sibling,  spouse,  child,  or 
dependent  relative  because  of  that 
person's  relationship  to  the  employee,  or 

(2)  Given  to  any  other  person, 
including  any  charitable  organization, 
on  the  basis  of  designation, 
recommendation,  or  other  specification 
by  the  employee,  except  as  permitted  for 
the  disposition  of  perishable  items  by 

S  2635.205(a)(2)  of  this  subpart  or  for 
payments  made  to  charitable 
organizations  in  lieu  of  honoraria  under 
§  2636.204  of  this  subchapter. 

Example  1:  An  employee  who  must  decline 
a  gift  of  a  personal  computer  pursuant  to  this 
subpart  may  not  suggest  that  the  gifi  be  given 
instead  to  one  of  five  charitable 
organizations  whose  names  are  provided  by 
the  employee. 

§2635.204    Exceptions. 

The  prohibitions  set  forth  in 
§  2635.202(a)  of  this  subpart  do  not 
apply  to  a  gift  accepted  under  the 
circumstances  described  in  paragraphs 
(a)  through  (j)  of  this  section. 

(a)  Gifts  of  $25  or  less.  An  employee 
may  accept  unsolicited  gifts  having  an 
aggregate  market  value  of  $25  or  less  per 
occasion,  provided  that  the  aggregate 
market  value  of  individual  gifts  received 
from  any  one  person  imder  the  authority 
of  this  paragraph  shall  not  exceed  $100 
in  a  calendar  year.  This  exception  does 
not  apply  to  gifts  of  cash  or  of 
investment  interests  such  as  stock, 
bonds,  or  certificates  of  deposit.  Where 
the  market  value  of  a  gift  or  the 
aggregate  market  value  of  gifts  offered 
on  any  single  occasion  exceeds  $25,  the 
employee  may  not  pay  the  excess  value 
over  $25  in  order  to  accept  that  portion 
of  the  gift  or  those  gifts  worth  $25. 
Where  the  aggregate  value  of  tangible 
items  offered  on  a  single  occasion 
exceeds  $25,  the  employee  may  decline 
any  distinct  and  separate  item  in  order 
to  accept  those  items  aggregating  $25  or 
less. 

Example  1:  An  employee  of  the  Securities 
and  Exchange  Commission  and  his  spouse 
have  been  invited  by  a  representative  of  a 
regulated  entity  to  a  Broadway  play,  tickets 
to  which  have  a  face  value  of  $30.  The 
aggregate  market  value  of  the  gifts  offered  on 
this  single  occasion  is  $60.  $35  more  than  the 
$25  amount  that  may  be  accepted  for  a  single 
event  or  presentation.  The  employee  may  not 
accept  the  evening  of  entertainment.  He  and 
his  spouse  may  attend  the  play  only  if  he 
pays  the  full  $60  value  of  the  two  tickets. 

Example  2:  An  employee  of  the  Defense 
Mapping  Agency  has  been  invited  by  an 
association  of  cartographers  to  speak  about 
his  agency's  role  in  the  evolution  of  missile 
technolgy.  At  the  conclusion  of  his  speech. 


the  association  presents  the  employee  a 
framed  map  with  a  market  value  of  $18  and  a 
book  about  the  history  of  cartography  with  a 
market  value  of  $20.  The  employee  may 
accept  the  map  or  the  book,  but  not  both, 
since  the  aggregate  value  of  these  two 
tangible  items  exceeds  $25. 

Example  3:  An  employee  of  the  Department 
of  the  Army  is  serving  as  a  member  of  a  team 
evaluating  a  claim  submitted  by  an  Army 
contractor  under  its  contract  to  supply  20,000 
portable  generators.  )ust  as  the  team  is  about 
to  make  its  recommendation  regarding  the 
amount  for  which  the  Army  should  settle  the 
claim,  the  contractor  sends  the  employee  a 
golf  shirt  worth  $25.  Although  the  market 
value  of  the  shirt  does  not  exceed  $25,  the 
employee  should  not  accept  the  gift  because 
of  the  limitation  in  S  2635.202(c)(3)  of  this 
subpart.  The  timing  and  nature  of  the  gift  are 
such  that  the  employee's  acceptance  would 
cause  a  reasonable  person  to  question  the 
employee's  impartiality  in  carrying  out  his 
duties  as  a  member  of  the  claims  evaluation 
team. 

Example  4:  The  Army's  plant 
representative  assigned  to  duty  at  a  facility 
operated  by  an  Army  contractor  may  accept 
the  contractor's  gift  of  a  magazine 
subscription  worth  $20. 

Example  5:  On  four  occasions  during  the 
calendar  year,  an  employee  of  the  Defense 
Logistics  Agency  was  given  gifts  worth  $10 
each  by  four  employees  of  a  corporation  that 
is  a  DLA  contractor.  For  purposes  of  applying 
the  yearly  $100  limitation  on  gifts  of  $25  or 
less  from  any  one  person,  the  four  gifts  must 
be  aggregated  because  a  person  is  defined  at 
S  2635.102(k)  of  this  part  to  mean  not  only  the 
corporate  entity,  but  its  officers  and 
employees  as  well.  However,  for  purposes  of 
applying  the  $100  limitation,  the  employee 
would  not  have  to  include  the  value  of  a 
birthday  present  received  from  his  cousin, 
who  is  employed  by  the  same  corporation, 
since  he  can  accept  the  birthday  present 
under  the  exception  at  S  2635.204(b)  of  this 
subpart  for  gifts  based  on  a  personal 
relationship. 

Example  6:  Under  the  authority  of  31  U.S.C. 
1353  for  agencies  to  accept  payments  from 
non-Federal  sources  in  connection  with 
attendance  at  certain  meetings  or  similar 
functions,  the  Environmental  Protection 
Agency  has  accepted  an  association's  gift  of 
travel  expenses  and  conference  fees  for  an 
employee  of  its  Office  of  Radiation  Programs 
to  attend  an  international  conference  on  "The 
Chernobyl  Experience."  While  at  the 
conference,  the  employee  may  accept  a  gift  of 
$25  or  less  from  the  association  or  from 
another  person  attending  the  conference  even 
though  it  was  not  approved  in  advance  by  the 
EPA.  Although  31  U.S.C.  1353  is  the  only 
authority  under  which  an  agency  may  accept 
gifts  from  certain  nonFederal  sources  in 
connection  with  its  employees'  attendance  at 
such  functions,  a  gift  of  $25  or  less  accepted 
under  S  2635.204(a]  of  this  subpart  is  a  gift  to 
the  employee  rather  than  to  his  employing 
agency. 

(b)  Gifts  based  on  a  personal 
relationship.  An  employee  may  accept  a 
gift  given  under  circumstances  which 
make  it  clear  that  the  gift  is  motivated 


by  a  family  relationship  or  personal 
friendship  rather  than  the  position  of  the 
employee.  Relevant  factors  in  making 
such  a  determination  include  the  history 
of  the  relationship  and  whether  the 
family  member  or  friend  personally  pays 
for  the  gift. 

Example  1:  An  employee  of  the  Federal 
Deposit  Insurance  Corporation  has  been 
dating  a  secretary  employed  by  a  member 
bank.  For  Secretary's  Week,  the  bank  has 
given  each  secretary  2  tickets  to  an  off- 
Broadway  musical  review  and  has  urged 
each  to  invite  a  family  member  or  friend  to 
share  the  evening  of  entertainment.  Under  the 
circumstances,  the  FDIC  employee  may 
accept  his  girlfriend's  invitation  to  the 
theater.  Even  though  the  tickets  were  initially 
purchased  by  the  member  bank,  they  were 
given  without  reservation  to  the  secretary  to 
use  as  she  wished,  and  her  invitation  to  the 
employee  was  motivated  by  their  personal 
friendship. 

Example  2:  Three  partners  in  a  law  firm 
that  handles  corporate  mergers  have  invited 
an  employee  of  the  Federal  Trade 
Commission  to  join  them  in  a  golf  tournament 
at  a  private  club  at  the  firm's  expense.  The 
entry  free  is  $500  per  foursome.  The  employee 
cannot  accept  the  gift  of  one-quarter  of  the 
entry  fee  even  though  he  and  the  three 
partners  have  developed  an  amicable 
relationship  as  a  result  of  the  firm's  dealings 
with  the  FTC.  As  evidenced  in  part  by  the 
fact  that  the  fees  are  to  be  paid  by  the  firm,  it 
is  not  a  personal  friendship  but  a  business 
relationship  that  is  the  motivation  behind  the 
partners'  gift. 

(c)  Discounts  and  similar  benefits.  An 
employee  may  accept  unsolicited 
opportunities  and  benefits,  including 
favorable  rates  and  commercial 
discounts,  offered  to  a  limited  class  of 
persons  if  the  offer  is  extended: 

(1)  By  a  person  who  is  not  a 
prohibited  source:  and 

(2)  To  a  class  that  is  not  defined  in  a 
manner  that  specifically  discriminates 
among  Government  employees  on  the 
basis  of  employment  rank,  rate  of  pay. 
or  type  of  official  responsibility. 

Example  1:  An  employee  of  the  U.S. 
Information  Agency  may  accept  a  discount  of 
$100  on  a  set  of  four  tires  offered  by  a  local 
merchant  to  all  members  of  an  agency  credit 
union.  The  merchant  is  not  a  prohibited 
source  and  the  discount  is  offered  because 
she  is  a  member  of  the  credit  union,  to  which 
any  employee  of  the  agency  can  belong. 

Example  2:  An  Assistant  Secretary  may  not 
accept  a  local  country  club's  offer  to  all 
members  of  Department  Secretariats  which 
includes  a  waiver  of  its  $5,000  membership 
initiation  fee.  Even  though  the  country  club  is 
not  a  prohibited  source,  the  offer,  extended 
because  of  the  employee's  official  position 
and  targeted  to  a  narrow  class  of  Federal 
employees,  discriminates  on  the  basis  of 
rank. 

(d)  Awards  and  honorary  degrees.  [1] 
An  employee  may  accept  gifts,  other 


than  cash  or  an  investmen 
with  an  aggregate  market  i 
or  less  if  such  gifts  are  a  b( 
award  or  incident  to  a  bon 
that  is  given  for  meritoriou 
service  or  achievement  by 
does  not  have  interests  the 
substantially  affected  by  t] 
performance  or  nonperforr 
employee's  official  duties  < 
association  or  other  organ! 
majority  of  whose  member 
such  interests.  Other  gifts  ( 
such  persons  as  awards  or 
awards  that  are  given  for  t 
purposes,  including  awardi 
investment  interests,  may  1 
upon  a  written  determinati 
agency  ethics  official  that  1 
meets  the  following  criteria 

(i)  The  award  is  made  as 
established  program  of  rec 
under  which  awards  are  m 
periodic  basis.  An  establis 
is  one  under  which  awards 
made  on  a  regular  basis  or 
funded,  wholly  or  in  part,  t 
continuation  on  a  regular  b 

(ii)  Individuals  other  thai 
employees  are  eligible  for  1 
and 

(iii)  Selection  of  the  awai 
made  pursuant  to  specific  i 
standards. 

(2)  An  employee  may  ac( 
honorary  degree  from  an  ir 
higher  education  as  definec 
1141(a)  based  on  a  written 
determination  by  an  agenc; 
official  that  acceptance  wii 
en  appearance  of  loss  of  in 
use  of  public  office  for  priv 

(3)  An  employee  who  ma 
award,  honorary  degree,  or 
tribute  pursuant  to  paragra 
(2)  of  this  section  may  also 
and  entertainment  given  to 
members  of  his  family  at  th 
which  the  presentation  taki 

Example  1:  Based  on  a  defer 
agency  ethics  official  that  the  | 
criteria  set  forth  in  S  2635.204(( 
subpart,  an  employee  of  the  N< 
Institutes  of  Health  may  accep 
Prize  for  Medicine,  including  tl 
which  accompanies  the  prize,  ( 
the  prize  was  conferred  on  the 
Idboratory  work  performed  at  1 
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by  a  family  relationship  or  personal 
friendship  rather  than  the  position  of  the 
employee.  Relevant  factors  in  making 
such  a  determination  include  the  history 
of  the  relationship  and  whether  the 
family  member  or  friend  personally  pays 
for  the  gift. 

Example  1:  An  employee  of  the  Federal 
Deposit  Insurance  Corporation  has  been 
dating  a  secretary  employed  by  a  member 
bank.  For  Secretary's  Week,  the  bank  has 
given  each  secretary  2  tickets  to  an  off- 
Broadway  musical  review  and  has  urged 
each  to  invite  a  family  member  or  friend  to 
share  the  evening  of  entertainment.  Under  the 
circumstances,  the  FDIC  employee  may 
accept  his  girlfriend's  invitation  to  the 
theater.  Even  though  the  tickets  were  initially 
purchased  by  the  member  bank,  they  were 
given  without  reservation  to  the  secretary  to 
use  as  she  wished,  and  her  invitation  to  the 
employee  was  motivated  by  their  personal 
friendship. 

Example  2:  Three  partners  in  a  law  firm 
that  handles  corporate  mergers  have  invited 
an  employee  of  the  Federal  Trade 
Commission  to  join  them  in  a  golf  tournament 
at  a  private  club  at  the  firm's  expense.  The 
entry  free  is  $500  per  foursome.  The  employee 
cannot  accept  the  gift  of  one-quarter  of  the 
entry  fee  even  though  he  and  the  three 
partners  have  developed  an  amicable 
relationship  as  a  result  of  the  firm's  dealings 
with  the  FTC.  As  evidenced  in  part  by  the 
fact  that  the  fees  are  to  be  paid  by  the  firm,  it 
is  not  a  personal  friendship  but  a  business 
relationship  that  is  the  motivation  behind  the 
partners'  gift. 

(c)  Discounts  and  similar  benefits.  An 
employee  may  accept  unsolicited 
opportunities  and  benefits,  including 
favorable  rates  and  commercial 
discounts,  offered  to  a  limited  class  of 
persons  if  the  offer  is  extended: 

(1)  By  a  person  who  is  not  a 
prohibited  source:  and 

(2)  To  a  class  that  is  not  defined  in  a 
manner  that  specifically  discriminates 
among  Government  employees  on  the 
basis  of  employment  rank,  rate  of  pay. 
or  type  of  official  responsibility. 

Example  1:  An  employee  of  the  U.S. 
Information  Agency  may  accept  a  discount  of 
$100  on  a  set  of  four  tires  offered  by  a  local 
merchant  to  all  members  of  an  agency  credit 
union.  The  merchant  is  not  a  prohibited 
source  and  the  discount  is  offered  because 
she  is  a  member  of  the  credit  union,  to  which 
any  employee  of  the  agency  can  belong. 

Example  2:  An  Assistant  Secretary  may  not 
accept  a  local  country  club's  offer  to  all 
members  of  Department  Secretariats  which 
includes  a  waiver  of  its  $5,000  membership 
initiation  fee.  Even  though  the  country  club  is 
not  a  prohibited  source,  the  offer,  extended 
because  of  the  employee's  official  position 
and  targeted  to  a  narrow  class  of  Federal 
employees,  discriminates  on  the  basis  of 
rank. 

(d)  Awards  and  honorary  degrees.  (1) 
An  employee  may  accept  gifts,  other 
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than  cash  or  an  investment  interest, 
with  an  aggregate  market  value  of  $200 
or  less  if  such  gifts  are  a  bona  fide 
award  or  incident  to  a  bona  fide  award 
that  is  given  for  meritorious  public 
service  or  achievement  by  a  person  who 
does  not  have  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  the 
employee's  official  duties  or  by  an 
association  or  other  organization  the 
majority  of  whose  members  do  not  have 
such  interests.  Other  gifts  offered  by 
such  persons  as  awards  or  incidents  of 
awards  that  are  given  for  these 
purposes,  including  awards  of  cash  or 
i.nvestment  interests,  may  be  accepted 
upon  a  written  determination  by  an 
agency  ethics  official  that  the  award 
meets  the  following  criteria: 

(i)  The  award  is  made  as  part  of  an 
established  program  of  recognition 
under  which  awards  are  made  on  a 
periodic  basis.  An  established  program 
is  one  under  which  awards  have  been 
made  on  a  regular  basis  or  which  is 
funded,  wholly  or  in  part,  to  ensure  its 
continuation  on  a  regular  basis; 

(ii)  Individuals  other  than  Federal 
employees  are  eligible  for  the  award; 
and 

(iii)  Selection  of  the  award  recipient  is 
made  pursuant  to  specific  written 
standards. 

(2)  An  employee  may  accept  an 
honorary  degree  from  an  institution  of 
higher  education  as  defined  at  20  U.S.C. 
1141(a)  based  on  a  written 
determination  by  an  agency  ethics 
official  that  acceptance  will  not  create 
en  appearance  of  loss  of  impartiality  or 
use  of  public  office  for  private  gain. 

(3)  An  employee  who  may  accept  an 
award,  honorary  degree,  or  personal 
tribute  pursuant  to  paragraphs  (d)  (1)  or 
(2)  of  this  section  may  also  accept  meals 
and  entertainment  given  to  him  and  to 
members  of  his  family  at  the  event  at 
which  the  presentation  takes  place. 

Example  1:  Based  on  a  determination  by  an 
agency  ethics  official  that  the  prize  meets  the 
criteria  set  forth  in  9  2635.204(d)(1)  of  this 
subpart,  an  employee  of  the  National 
Institutes  of  Health  may  accept  the  Nobel 
Prize  for  Medicine,  including  the  cash  award 
which  accompanies  the  prize,  even  though 
the  prize  was  conferred  on  the  basis  of 
Idboratory  work  performed  at  NIH. 

Example  2:  Prestigious  University  wishes  to 
give  an  honorary  degree  to  the  Secretary  of 
Labor.  The  Secretary  may  accept  the 
honorary  degree  only  if  an  agency  ethics 
official  determines  in  writing  that  her 
acceptance  will  not  create  an  appearance  of 
loss  of  impartiality  or  use  of  public  office  for 
private  gain. 

Example  3:  A  Department  of  State  official 
selected  by  a  nonprofit  organization  as 
recipient  of  its  award  for  distinguished 
service  in  the  interest  of  worid  peace  may. 


together  with  his  mother,  wife,  and  children, 
attend  the  awards  ceremony  dinner  and 
accept  a  crystal  bowl  worth  $200  presented 
during  the  ceremony. 

(e)  Gifts  based  on  outside  business  or 
employment  relationships.  An  employee 
may  accept  meals,  lodgings, 
transportation,  and  other  benefits: 

(1)  Resulting  from  the  business  or 
employment  activities  of  an  employee's 
spouse  when  it  is  clear  that  such 
benefits  have  not  been  offered  or 
enhanced  because  of  the  employee's 
official  position; 

Example  1:  A  Department  of  Agriculture 
employee  whose  husband  is  a  computer 
programmer  employed  by  an  Agriculture 
Department  contractor  may  attend  the 
company's  annual  retreat  for  all  of  its 
employees  and  their  families  held  at  a  resort 
facility.  However,  under  §  2635.502  of  this 
part,  the  employee  may  be  disqualified  from 
performing  official  duties  affecting  her 
husband's  employer. 

Example  2:  Where  the  spouses  of  other 
clerical  personnel  have  not  been  invited,  an 
employee  of  the  Defense  Contract  Audit 
Agency  whose  wife  is  a  clerical  worker  at  a 
defense  contractor  may  not  attend  the 
contractor's  annual  retreat  in  Hawaii  for 
corporate  officers  and  members  of  the  l>oard 
of  directors,  even  though  his  wife  received  a 
special  invitation  for  herself  and  her  spouse. 

(2)  Resulting,  if  he  is  a  special 
Government  employee,  from  his  outside 
business  or  employment  activities  when 
it  is  clear  that  such  benefits  have  not 
been  offered  or  enhanced  because  of  his 
official  status;  or 

Example  1:  The  members  of  an  Army  Corps 
of  Engineers  environmental  advisory 
committee  that  meets  6  times  per  year  are 
special  Government  employees.  A  member 
who  has  a  consulting  business  may  accept  an 
invitation  to  a  $50  dinner  from  her  corporate 
client,  an  Army  construction  contractor, 
unless,  for  example,  the  invitation  was 
extended  in  order  to  discuss  the.  activities  of 
the  committee. 

(3)  Customarily  provided  by  a 
prospective  employer  in  connection  with 
bona  fide  employment  discussions.  If  the 
prospective  employer  has  interests  that 
could  be  affected  by  performance  or 
nonperformance  of  the  employee's 
duties,  acceptance  is  permitted  only  if 
the  employee  first  has  complied  with  the 
.disqualification  requirements  of  subpart 
F  of  this  part  applicable  when  seeking 
employment. 

Example  1:  An  employee  of  the  Federal 
Communications  Commission  with 
responsibility  for  drafting  regulations 
affecting  the  communications  industry  wishes 
to  apply  for  a  job  opening  with  a  television 
network.  Once  she  has  properly  disqualified 
herself  from  further  work  on  the  regulations 
as  required  by  subpart  F  of  this  part,  she  may 
enter  into  employment  discussions  with  the 
network  and  accept  the  network's  offer  to 


pay  for  her  airfare,  hotel,  and  meals  in 
connection  with  an  interview  trip. 

(f)  Gifts  from  a  political  organization. 
An  employee  who  is  exempt  under  5 
U.S.C.  7324(d)  ft-om  the  Hatch  Act 
prohibitions  against  active  participation 
in  political  management  or  political 
campaigns  may  accept  meals,  lodgings, 
transportation  and  other  benefits, 
including  free  attendance  at  events, 
when  provided,  in  connection  with  such 
active  participation,  by  a  political 
organization  described  in  26  U.S.C. 
527(e).  Any  other  employee,  such  as  a 
security  officer,  whose  official  duties 
require  him  to  accompany  an  exempt 
employee  to  a  political  event  may 
accept  meals,  free  attendance,  and 
entertainment  provided  at  the  event  by 
such  a  political  organization. 

Example  1:  The  Secretary  of  the 
Department  of  Health  and  Human  Services  is 
exempt  from  the  noted  Hatch  Act  restrictions. 
He  may  accept  an  airiine  ticket  and  hotel 
accommodations  furnished  by  the  campaign 
committee  of  a  candidate  for  the  United 
States  Senate  in  order  to  give  a  speech  in 
suppori  of  the  candidate. 

(g)  Speaking  engagements  and  widely- 
attended  gatherings.  (1)  When  an 
employee's  participation  in  all  or  part  of 
an  event  is  determined  to  be  in  the 
interest  of  the  employing  agency 
because  it  will  further  agency  programs 
or  operations,  an  employer  may  accept 
an  unsolicited  gift  of  free  attendance  at 
all  or  appropriate  parts  of  the  event 
provided  by  the  sponsor  of: 

(i)  An  event  in  which  the  employee  is 
to  participate  as  a  speaker  or  panel 
participant;  or 

(ii)  A  widely-attended  gathering 
concerning  a  subject  of  mutual  interest 
to  a  number  of  parties  that  the  employee 
will  attend  on  his  own  time.  A  gathering 
is  widely  attended  if,  for  example,  it  is 
open  to  members  from  throughout  a 
given  industry  or  profession  or  if  those 
in  attendance  represent  various  sectors 
of  the  economy. 

(2)  Determination  of  agency  interest 
The  official  assignment  of  an  employee 
to  participate  as  a  speaker  or  panel 
member  shall  constitute  the  necessary 
determination  that  It  is  in  the  agency's 
interest  of  the  employee  to  participate  in 
any  part  of  the  event  that  takes  place  on 
the  day  he  will  speak  or  serve  on  the 
panel  and  that  involves  the  presentation 
or  exchange  of  information.  In  all  other 
cases,  the  determination  of  agency 
interest  shall  be  made  in  writing  by  the 
agency  designee.  If  the  sponsor  is  a 
person  who  has  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  the 
employee's  official  duties,  or  an 
association  or  organization  the  majority 


of  whose  members  have  such  interests, 
the  employee's  participation  may  be 
determined  to  be  in  the  interest  of  the 
agency  only  where  there  is  a  written 
finding  by  the  agency  designee  that  the 
agency's  Interest  in  the  employee's 
participation  in  the  event  outweighs 
concern  that  acceptance  of  the  gift  of 
free  attendance  may  or  may  reasonably 
appear  to  improperly  influence  the 
employee  in  the  performance  of  his 
official  duties.  Relevant  factors  that 
should  be  considered  by  the  agency 
designee  include  the  importance  of  the 
event  to  the  agency,  the  nature  and 
sensitivity  of  any  pending  matter 
affecting  the  interests  of  the  sponsor  of 
the  event,  the  significance  of  the 
employee's  role  in  any  such  matter,  the 
purpose  of  the  event,  the  identity  of 
other  expected  participants,  and  the 
monetary  value  of  the  gift  of  free 
attendance. 

(3)  Free  attendance.  For  purposes  of 
paragraph  (g)(1)  of  this  section,  a  gift  of 
free  attendance  may  include  waiver  of 
all  or  part  of  a  conference  or  other  fee  or 
the  provision  of  food,  refreshments. 
entertainment,  instruction,  and  materials 
furnished  to  all  attendees  as  an  integral 
part  of  the  event.  It  does  not  include 
travel  expenses,  lodgings,  entertainment 
collateral  to  the  event  or  meals  taken 
other  than  in  a  group  setting  with  all 
other  attendees. 

(4)  Cost  provided  by  sponsor  of  event. 
The  cost  of  the  employee's  attendance 
will  not  be  considered  to  be  provided  by 
the  sponsor  where  a  person  other  than 
the  sponsor  designates  the  employee  to 
be  invited  and  bears  the  cost  of  the 
employee's  attendance  through  a 
contribution  or  other  payment  intended 
to  facilitate  that  employee's  attendance. 
Payment  of  dues  or  a  similar  assessment 
to  a  sponsoring  association  or  other 
organization  does  not  constitute  a 
payment  intended  to  facilitate  a 
particular  employee's  attendance. 

(5)  Accompanying  spouse.  When  an 
employee  is  a  speaker  or  panel 
participant  or  when  his  participation  in 
an  event  is  determined  by  the  agency 
designee  to  be  in  the  interest  of  the 
agency,  the  agency  designee  may 
authorize  attendance  by  an 
accompanying  spouse  at  all  or  part  of 
the  event  based  on  a  determination  that 
others  in  attendance  at  the  event  will 
generally  be  accompanied  by  spouses. 

E.\ample  I:  An  aerospace  industry 
association  that  is  a  prohibited  source 
sponsors  a  seminar  for  which  it  charges  a  fee 
of  $10a  An  Air  Force  contractor  pays  $500  to 
the  association  so  that  the  association  can 
extend  free  invitations  to  5  Air  Force  ofHcials 
designated  by  the  contractor.  The  Air  Force 
officials  may  not  attend.  Because  the 
contractor  speclFied  the  invitees  and  bears 
the  cost  of  their  attendance,  the  gift  of  free 


attendance  is  considered  to  be  provided  by 
the  company  and  not  the  sponsoring 
association.  Had  the  contractor  paid  $500  to 
the  association  in  order  that  it  might  invite 
any  5  Federal  employees,  an  Air  Force 
official  to  whom  the  sponsoring  association 
has  extended  one  of  the  5  invitations  could 
attend  if  his  participation  were  determined  to 
be  in  the  interest  of  the  agency. 

Example  2:  An  employee  of  the  Department 
of  the  Treasury  authorized  to  participate  in  a 
panel  discussion  of  economic  issues  as  part 
of  a  1-day  conference  may  accept  the 
sponsor's  waiver  of  the  conference  fee.  Under 
the  separate  authority  of  S  2635.204(a)  of  this 
subpart,  he  may  accept  a  token  of 
appreciation  for  his  speech  having  a  market 
value  of  $25  or  less. 

Example  3:  An  employee  of  the  Department 
of  the  Interior  authorized  to  speak  on  the  first 
day  of  a  4-day  conference  on  endangered 
species  may  accept  the  sponsor's  waiver  of 
the  conference  fee  for  the  first  day  of  the 
conference.  However,  he  may  be  authorized 
to  accept  the  sponsor's  waiver  of  the 
conference  fee  for  any  of  the  3  remaining 
days  of  the  conference,  and  to  use  ofTicial 
time  to  attend,  only  if  his  participation  in  the 
activities  to  take  place  on  those  days  is 
determined  by  the  agency  designee  to  be  in 
the  interest  of  the  agency. 

(h)  Gifts  to  the  President  or  Vice 
President.  Because  of  considerations 
relating  to  the  conduct  of  their  offices, 
including  those  of  protocol  and 
etiquette,  the  President  or  the  Vice 
President  may  accept  any  gift  on  his 
own  behalf  or  on  behalf  of  any  family 
member,  provided  that  such  acceptance 
does  not  violate  §§  2635.202(c)  (1)  or  (2) 
of  this  subpart.  18  U.S.C.  201(b)  or 
201(c)(3).  or  the  Constitution  of  the 
United  States. 

(i)  Gifts  authorized  by  supplemental 
agency  regulation.  An  employee  may 
accept  any  gift  the  acceptance  of  which 
is  specifically  authorized  by  a 
supplemental  agency  regulation. 

(j)  Gifts  accepted  under  specific 
statutory  authority.  The  prohibitions  on 
acceptance  of  gifts  from  outside  sources 
contained  in  this  subpart  do  not  apply  to 
any  item,  receipt  of  which  is  specifically 
authorized  by  statute.  Gifts  which  may 
be  received  by  an  employee  under  the 
authority  of  specific  statutes  include,  but 
are  not  limited  to; 

(1)  Free  attendance,  course  or  meeting 
materials,  transportation,  lodgings,  food 
and  refreshments  or  reimbursements 
therefor  incident  to  training  or  meetings 
when  accepted  by  the  employee  under 
the  authority  of  5  U.S.C.  4111  from  an 
organization  with  tax-exempt  status 
under  28  U.S.C.  501(c)(3).  The 
employee's  acceptance  must  be 
approved  by  the  agency  in  accordance 
with  i§  410.701  through  410.706  of  this 
title;  or 

Note:  Section  501(c)(3]  of  title  26  of  the 
United  States  Code  is  authority  for  tax- 


exempt  treatment  of  a  limited  class  of 
nonprofit  organizations,  including  those 
organized  and  operated  for  charitable, 
religious  or  educational  purposes.  Many 
nonprofit  organizations  are  not  exempt  from 
taxation  under  this  section. 

(2)  Gifts  from  a  foreign  government  or 
international  organization,  or  its 
representative,  when  accepted  by  the 
employee  under  the  authority  of  the 
Foreign  Gifts  and  Decorations  Act,  5 
U.S.C.  7342.  As  a  condition  of 
acceptance,  an  employee  must  comply 
with  requirements  imposed  by  the 
agency's  regulations  implementing  that 
Act. 

§  263S.205    Proper  disposition  of 
protiibtted  gifts. 

(a)  an  employee  who  has  received  a 
gift  that  cannot  be  accepted  under  this 
subpart  shall,  unless  the  gift  is  accepted 
by  an  agency  acting  under  specific 
statutory  authority: 

(1)  Return  any  tangible  item  to  the 
donor  or  pay  the  donor  its  market  value. 
An  employee  who  cannot  ascertain  the 
actual  market  value  of  an  item  may 
estimate  its  market  value  by  reference 
to  the  retail  cost  of  similar  items  of  like 
quality.  See  §  2635.203(c)  of  this  subpart. 

E.xample  l.To  avoid  public  embarrassment 
to  the  seminar  sponsor,  an  employee  of  the 
National  Park  Service  did  not  decline  a 
barometer  worth  $200  given  it  the  conclusion 
of  his  speech  on  Federal  lands  policy.  The 
employee  must  either  return  the  barometer  or 
promptly  reimburse  the  sponsor  $20a 

(2)  When  it  is  not  practical  to  return  a 
tangible  item  because  it  is  perishable, 
the  item  may.  at  the  discretion  of  the 
employee's  supervisor  or  an  agency 
ethics  official,  be  given  to  an 
appropriate  charity,  shared  within  the 
recipient's  office,  or  destroyed. 

Example  1:  With  approval  by  the 
recipient's  supervisor,  a  floral  arrangement 
sent  by  a  disability  claimant  to  a  helpful 
employee  of  the  Social  Security 
Administration  may  be  placed  in  the  office's 
reception  area. 

(3)  For  any  entertainment,  favor, 
service,  benefit  or  other  intangible, 
reimburse  the  donor  the  market  value. 
Subsequent  reciprocation  by  the 
employee  does  not  constitute 
reimbursement. 

E.xample  1:  A  Department  of  Defense 
employee  wishes  to  attend  a  charitable  event 
to  which  he  has  been  offered  a  S300  ticket  by 
a  prohibited  source.  Although  his  attendance 
is  not  in  the  interest  of  the  agency  under 
S  2635.204(g)  of  this  subpart,  he  may  attend  if 
he  reimburses  the  donor  the  $300  face  value 
of  the  ticket. 

(4)  Dispose  of  gifts  from  foreign 
governments  or  international 
organizations  in  accordance  with  41 


CFR  part  101-49.  and  dispoi 
materials  received  in  conjui 
official  travel  in  accordant 
CFR  101-25.103. 

(b)  An  agency  may  autho 
disposition  or  return  of  gifts 
Government  expense.  Empl 
use  penalty  mail  to  forward 
reimbursements  required  or 
by  this  section. 

(c)  An  employee  who,  on 
initiative,  promptly  compile 
requirements  of  this  section 
deemed  to  have  improperly 
unsolicited  gift.  An  employ« 
promptly  consults  his  agenc 
official  to  determine  whethf 
acceptance  of  an  unsolicitei 
proper  and  who  returns  the 
advice  of  the  ethics  official 
considered  to  have  compile 
requirements  of  this  section 
initiative. 

Subpart  C— Gifts  Between 

§2635.301    Overview. 

This  subpart  contains  sta: 
prohibit  an  employee  from  ( 
donating  to,  or  soliciting  coi 
for,  a  gift  to  an  official  supe 
accepting  a  gift  from  an  emj 
receiving  less  pay  than  him; 
the  item  is  excluded  from  th 
of  a  gift  or  falls  within  one  c 
exceptions  set  forth  in  this  i 

§  2635.302    General  standard! 

(a)  Gifts  to  superiors.  Exc 
provided  in  this  subpart,  an 
may  not: 

(1)  Directly  or  indirectly,  ] 
or  make  a  donation  toward 
official  superior;  or 

(2)  Solicit  a  contribution  f 
employee  for  a  gift  to  either 
the  other  employee's  officia 

(b)  Gifts  from  employees . 
less  pay.  Except  as  providec 
subpart,  an  employee  may  r 
or  indirectly,  accept  a  gift  fr 
employee  receiving  less  pay 
himself  unless: 

(1)  The  two  employees  an 
subordinate-official  superio: 
relationship;  and 

(2)  There  is  a  personal  rel 
between  the  two  employees 
justify  the  gift. 

(c)  Limitation  on  use  of  ex 
Notwithstanding  any  excepi 
provided  in  this  subpart,  an 
superior  shall  not  coerce  the 
a  gift  fi-om  a  subordinate. 

S  2635.303    Definitions. 

For  purposes  of  this  subpt 
following  definitions  shall  a 

(a)  Gift  has  the  meaning  s 
§  2635.203(b)  of  Uiis  part.  Foi 
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exempt  treatment  of  a  limited  class  of 
nonprofit  organizations,  including  those 
organized  and  operated  for  charitable, 
religious  or  educational  purposes.  Many 
nonprofit  organizations  are  not  exempt  from 
taxation  under  this  section. 

(2)  Gifts  from  a  foreign  government  or 
international  organization,  or  its 
representative,  when  accepted  by  the 
employee  under  the  authority  of  the 
Foreign  Gifts  and  Decorations  Act,  5 
U.S.C.  7342.  As  a  condition  of 
acceptance,  an  employee  must  comply 
with  requirements  imposed  by  the 
agency's  regulations  implementing  that 
Act. 

§  2635.205    Proper  disposition  of 
prohibited  gifts. 

(a)  an  employee  who  has  received  a 
gift  that  cannot  be  accepted  under  this 
subpart  shall,  unless  the  gift  is  accepted 
by  an  agency  acting  under  specific 
statutory  authority: 

(1)  Return  any  tangible  item  to  the 
donor  or  pay  the  donor  its  market  value. 
An  employee  who  cannot  ascertain  the 
actual  market  value  of  an  item  may 
estimate  its  market  value  by  reference 
to  the  retail  cost  of  similar  items  of  like 
quality.  See  §  2635.203(c)  of  this  subpart. 

Example  1:  To  avoid  public  embarrassment 
to  the  seminar  sponsor,  an  employee  of  the 
National  Park  Service  did  not  decline  a 
barometer  worth  $200  given  it  the  conclusion 
of  his  speech  on  Federal  lands  policy.  The 
employee  must  either  return  the  barometer  or 
promptly  reimburse  the  sponsor  $20a 

(2)  When  it  is  not  practical  to  return  a 
tangible  item  because  it  is  perishable, 
the  item  may.  at  the  discretion  of  the 
employee's  supervisor  or  an  agency 
ethics  official,  be  given  to  an 
appropriate  charity,  shared  within  the 
recipient's  office,  or  destroyed. 

Example  1:  With  approval  by  the 
recipient's  supervisor,  a  floral  arrangement 
sent  by  a  disability  claimant  to  a  helpful 
employee  of  the  Social  Security 
Administration  may  \x  placed  in  the  office's 
reception  area. 

(3)  For  any  entertainment,  favor, 
service,  benefit  or  other  intangible, 
reimburse  the  donor  the  market  value. 
Subsequent  reciprocation  by  the 
employee  does  not  constitute 
reimbursement. 

Example  1:  A  Department  of  Defense 
employee  wishes  to  attend  a  charitable  event 
to  which  he  has  been  offered  a  S300  ticket  by 
a  prohibited  source.  Although  his  attendance 
is  not  in  the  interest  of  the  agency  under 
i  2635.204(g)  of  this  subpart,  he  may  attend  if 
he  reimburses  the  donor  the  $300  face  value 
of  the  ticket. 

(4)  Dispose  of  gifts  from  foreign 
governments  or  international 
organizations  in  accordance  with  41 


CFR  part  101-49,  and  dispose  of 
materials  received  in  conjunction  with 
official  travel  in  accordance  with  41 
CFR  101-25.103. 

(b)  An  agency  may  authorize 
disposition  or  return  of  gifts  at 
Government  expense.  Employees  may 
use  penalty  mail  to  forward 
reimbursements  required  or  permitted 
by  this  section. 

(c)  An  employee  who,  on  his  own 
initiative,  promptly  complies  with  the 
requirements  of  this  section  will  not  be 
deemed  to  have  improperly  accepted  an 
unsolicited  gift.  An  employee  who 
promptly  consults  his  agency  ethics 
official  to  determine  whether 
acceptance  of  an  unsolicited  gift  is 
proper  and  who  returns  the  gift  upon  the 
advice  of  the  ethics  official  will  be 
considered  to  have  complied  with  the 
requirements  of  this  section  on  his  own 
initiative. 

Subpart  C— Gifts  Between  Employees 

§2635.301    Overview. 

This  subpart  contains  standards  that 
prohibit  an  employee  from  giving, 
donating  to,  or  soliciting  contributions 
for,  a  gift  to  an  official  superior  and  from 
accepting  a  gift  from  an  employee 
receiving  less  pay  than  himself,  unless 
the  item  is  excluded  from  the  definition 
of  a  gift  or  falls  within  one  of  the 
exceptions  set  forth  in  this  subpart. 

§  2635.302    General  standards. 

(a)  Gifts  to  superiors.  Except  as 
provided  in  this  subpart,  an  employee 
may  not: 

(1)  Directly  or  indirectly,  give  a  gift  to 
or  make  a  donation  toward  a  gift  for  an 
official  superior  or 

(2)  Solicit  a  contribution  from  another 
employee  for  a  gift  to  either  his  own  or 
the  other  employee's  official  superior. 

(b)  Gifts  from  employees  receiving 
less  pay.  Except  as  provided  in  this 
subpart,  an  employee  may  not,  directly 
or  indirectly,  accept  a  gift  from  an 
employee  receiving  less  pay  than 
himself  unless: 

(1)  The  two  employees  are  not  in  a 
subordinate-official  superior 
relationship;  and 

(2)  There  is  a  personal  relationship 
between  the  two  employees  that  would 
justify  the  gift. 

(c)  Limitation  on  use  of  exceptions. 
Notwithstanding  any  exception 
provided  in  this  subpart,  an  official 
superior  shall  not  coerce  the  offering  of 
a  gift  from  a  subordinate. 

$2635.303    Definitions. 

For  purposes  of  this  subpart  the 
following  definitions  shall  apply: 

(a)  Gift  has  the  meaning  set  forth  in 
§  2635.203(b)  of  this  part.  For  purposes  of 


that  definition  an  employee  will  be 
deemed  to  have  paid  market  value  for 
any  benefit  received  as  a  result  of  his 
participation  in  any  carpool  or  other 
such  mutual  arrangement  involving 
another  employee  or  other  employees  if 
he  bears  his  fair  proportion  of  the 
expense  or  effort  involved. 

(b)  Indirectly,  for  purposes  of 

S  2635.302(b)  of  this  subpart,  has  the 
meaning  set  forth  in  S  2635.203(f)  of  this 
part.  For  purposes  of  S  2635.302(a)  of  this 
subpart,  it  includes  a  gift: 

(1)  Given  with  the  employee's 
knowledge  and  acquiescence  by  his 
parent,  sibling,  spouse,  child,  or 
dependent  relative;  or 

(2)  Given  by  a  person  other  than  the 
employee  under  circumstances  where 
the  employee  has  promised  or  agreed  to 
reimburse  that  person  or  to  give  that 
person  something  of  value  in  exchange 
for  giving  the  gift. 

(c)  Subject  to  paragraph  (a)  of  this 
section,  market  value  has  the  meaning 
set  forth  in  §  2635.203(c)  of  this  part. 

(d)  Official  superior  means  any  other 
employee,  other  than  the  President  and 
the  Vice  President,  including  but  not 
limited  to  an  immediate  supervisor, 
whose  official  responsibilities  include 
directing  or  evaluating  the  performance 
of  the  employee's  official  duties  or  those 
of  any  other  official  superior  of  the 
employee.  For  purposes  of  this  subpart, 
an  employee  is  considered  to  be  the 
subordinate  of  any  of  his  oiTicial 
superiors. 

(e)  Solicit  means  to  request 
contributions  by  personal 
communication  or  by  general 
armouncement. 

(f)  Voluntary  contribution  means  a 
contribution  given  freely,  without 
pressiu-e  or  coercion.  A  contribution  is 
not  voluntary  unless  it  is  made  in  an 
amount  determined  by  the  contributing 
employee,  except  that  where  an  amount 
for  a  gift  is  included  in  the  cost  for  a 
luncheon,  reception,  or  similar  event,  an 
employee  who  freely  chooses  to  pay  a 
proportionate  share  of  the  total  cost  in 
order  to  attend  will  be  deemed  to  have 
made  a  voluntary  contribution.  Except 
in  the  case  of  contributions  for  a 
luncheon,  reception,  or  similar  event,  a 
statement  that  an  employee  may  choose 
to  contribute  less  or  not  at  all  shall 
accompany  any  recommendation  of  an 
amount  to  be  contributed  for  a  gift  to  an 
official  superior. 

Example  1:  A  supervisory  employee  of  the 
Agency  for  International  Development  has 
just  been  reassigned  from  Washington,  DC  to 
Kabul,  Afghanistan.  As  a  farewell  party,  12  of 
her  subordinates  have  decided  to  take  her  out 
to  lunch  at  the  Khyber  Repast.  It  is 
understood  that  each  will  pay  for  his  own 
meal  and  that  the  cost  of  the  supervisor's 


lunch  will  be  divided  equally  among  the 
twelve.  Even  though  the  amount  they  will 
contribute  is  not  determined  until  the 
supervisor  orders  lunch,  the  contribution 
made  by  those  who  chose  to  participate  in 
the  farewell  lunch  is  voluntary. 

{2635.304    Exceptions. 

The  prohibitions  set  forth  in  S  2635.302 
(a)  and  (b)  of  this  subpart  do  not  apply 
to  a  gift  given  or  accepted  under  the 
circumstances  described  in  paragraphs 
(a)  or  (b)  of  this  section.  A  contribution 
or  the  solicitation  of  a  contribution  that 
would  otherwise  violate  the  prohibitions 
set  forth  in  §  2035.302  (a)  and  (b)  of  this 
subpart  may  only  be  made  in 
accordance  with  paragraph  (c)  of  this 
section. 

(a)  General  exceptions.  On  an 
occasional  basis,  including  any  occasion 
on  which  gifts  are  traditionally  given  or 
exchanged,  the  following  may  be  given 
to  an  official  superior  or  accepted  from  a 
subordinate  or  other  employee  receiving 
less  pay: 

(1)  Items  with  an  aggregate  market 
value  of  $10  or  less  per  occasion; 

(2)  Items  such  as  food  and 
refreshments  to  be  shared  in  the  office 
among  several  employees; 

(3)  Personal  hospitality  provided  at  a 
residence; 

(4)  Items  given  in  connection  with  the 
receipt  of  personal  hospitality  if  of  a 
type  customarily  given  on  such 
occasions;  and 

(5)  Leave  transferred  imder  subpart  I 
of  part  630  of  this  title,  unless  obtained 
in  violation  of  S  630.912  of  that  subpart. 

Example  l:  Upon  returning  to  work 
following  a  vacation  at  the  beach,  a  claims 
examiner  with  the  Department  of  Veterans 
Affairs  may  give  his  supervisor,  and  his 
supervisor  may  accept  a  bag  of  saltwater 
taffy  purchased  on  the  boardwalk  for  $8. 

Example  2:  An  employee  of  the  Federal 
Deposit  Insurance  Corporation  whose  bank 
examination  responsibilities  require  frequent 
travel  may  not  bring  her  su|>ervisor,  and  her 
supervisor  may  not  accept,  souvenir  coffee 
mugs  from  eadi  of  the  cities  she  visits  in  the 
course  of  performing  her  duties,  even  though 
each  of  the  mugs  costs  less  than  $5.  Gifts 
given  on  this  basis  are  not  occasional. 

Example  3:  The  Secretary  of  Labor  has 
invited  the  agency's  General  Counsel  to  a 
dirmer  party  at  his  home.  The  General 
Counsel  may  bring  a  bottle  of  wine  to  the 
dinner  party  and  the  Secretary  may  accept 
this  customary  hostess  gift  bom  his 
sul>ordinate,  even  though  its  cost  is  in  excess 
of  $10. 

Example  4:  For  Christmas,  a  secretary  may 
give  his  supervisor,  and  the  supervisor  may 
accept,  a  poinsettia  plant  purchased  for  $10 
or  less.  The  secretary  may  also  invite  his 
supervisor  to  a  Christmas  party  in  his  home 
and  the  supervisor  may  attend. 

(b)  Special,  infrequent  occasions.  A 
gift  appropriate  to  the  occasion  may  be 


33800 


Federal  Register  /  Vol.  56.  No.  141  /  Tuesday.  July  23.  1991  /  Proposed  Rules 


given  to  an  official  superior  or  accepted 
from  a  subordinate  or  other  employee 
receiving  less  pay: 

(1]  In  recognition  of  infrequently 
occurring  occasions  of  personal 
significance  such  as  marriage,  illness,  or 
the  birth  or  adoption  of  a  child;  or 

(2)  Upon  occasions  that  terminate  a 
subordinate-official  superior 
relationship,  such  as  retirement, 
resignation,  or  transfer. 

Example  1:  The  administrative  assistant  to 
the  personnel  director  of  the  Tennessee 
Valley  Authority  may  send  a  $30  floral 
arrangement  to  the  personnel  director  who  is 
in  the  hospital  recovering  from  surgery.  The 
personnel  director  may  accept  the  gift. 

Example  2:  A  chemist  employed  by  the 
Food  and  Drug  Administration  has  been 
invited  to  the  wedding  of  the  lab  director  who 
is  his  o^icial  superior.  He  may  give  the  lab 
director  and  his  bride,  and  they  may  accept,  a 
place  Betting  in  the  couple's  selected  china 
pattern  purchased  for  $70. 

(c)  Voluntary  contributions.  An 
employee  may  solicit  voluntary 
contributions  of  nominal  amounts  from 
fellow  employees  for  a  gift  to  an  official 
superior  and  an  employee  may  make  a 
voluntary  contribution  of  a  nominal 
amount  to  a  gift  to  an  official  superior 

(1)  On  a  special,  infrequent  occasion 
as  described  in  paragraph  (b)  of  this 
section;  or 

(2)  On  an  occasional  basis,  for  items 
such  as  food  and  refreshments  to  be 
shared  in  the  office  among  several 
employees. 

An  employee  may  accept  such  gifts  to 
which  a  subordinate  or  other  employee 
receiving  less  pay  than  himself  has 
contributed. 

Example  1:  To  mark  the  occasion  of  his 
retirement  members  of  the  immediate  staff  of 
the  Under  Secretary  of  the  Army  would  like 
to  give  him  a  party  and  provide  him  with  a 
gift  certificate.  They  may  distribute  an 
announcement  of  the  party  and  include  a 
nominal  amount  for  a  retirement  gift  in  the 
fee  for  the  party. 

Example  Z-  The  General  Counsel  of  the 
National  Endowment  for  the  Arts  may  not 
collect  contributions  for  a  Christmas  gift  for 
the  Chairman.  Because  Christmas  occurs 
annually,  it  is  not  an  infrequently  occurring 
occasion  of  personal  significance. 

Example  X-  Subordinates  may  not  take  up  a 
collection  for  a  gift  to  an  official  superior  on 
the  occasion  of  the  superior's  swearing  in  or 
promotion  to  a  higher  grade  position  within 
the  supervisory  chain  of  that  organization. 
These  are  not  events  that  mark  the 
termination  of  the  subordinate-official 
superior  relationship,  nor  are  they  events  of 
personal  significance  within  the  meaning  of 
§  2635.304(b)' of  this  subpart.  However, 
subordinates  may  take  up  a  collection  and 
employees  may  contribute  $3  each  to  buy 
refreshments  to  be  consumed  by  everyone  in 
the  immediate  office  to  mark  either  such 
occasion. 


Example  4:  Subordinates  may  each 
contribute  a  nominal  amount  to  a  fund  to  give 
a  gift  to  an  o^icial  superior  upon  the  occasion 
of  that  superior's  transfer  or  promotion  to  a 
position  outside  the  organization. 

Example  5:  An  Assistant  Secretary  at  the 
Department  of  the  Interior  is  getting  married. 
His  secretary  has  decided  that  a  microwave 
oven  would  be  a  nice  gift  from  his  staff  and 
has  informed  each  of  the  Assistant 
Secretary's  subordinates  that  they  should 
contribute  $S  for  the  gift  Her  method  of 
collection  is  improper.  Although  she  may 
recommend  a  $5  contribution,  the 
recommendation  must  be  coupled  with  a 
statement  that  the  employee  whose 
contribution  is  solicited  is  free  to  contribute 
less  or  nothing  at  alL 

Subpart  D—Conflicting  Financial 
Interests 

§  2635.401    Overview. 

This  subpart  contains  two  provisions 
relating  to  financial  interests.  One  is  a 
disqualification  requirement  and  the 
other  is  a  prohibition  on  acquiring  or 
continuing  to  hold  specific  financial 
interests.  An  employee  may  acquire  or 
hold  any  financial  interest  not 
prohibited  by  §  2635.403  of  this  subpart. 
Notwithstanding  that  his  acquisition  or 
holding  of  a  particular  interest  is  proper, 
an  employee  is  prohibited  in  accordance 
with  §  2635.402  of  this  subpart  from 
participating  in  an  official  capacity  in 
any  particular  matter  in  which,  to  his 
knowledge,  he  or  any  person  whose 
interests  are  imputed  to  him  has  a 
financial  interest  if  the  particular  matter 
will  have  a  direct  and  predictable  effect 
on  that  interest 

§  263S.402    Disqualifying  financial 
interests. 

(a)  Statutory  prohibition.  An 
employee  is  prohibited  by  criminal 
statute,  18  U.S.C.  208(a),  from 
participating  personally  and 
substantially  in  an  official  capacity  in 
any  particular  matter  in  which,  to  his 
knowledge,  he  or  any  person  whose 
interests  are  imputed  to  him  imder  this 
statute  has  a  financial  interest,  if  the 
particular  matter  will  have  a  direct  and 
predictable  effect  on  that  interest 

Note:  Standards  applicable  when  seeking 
non-Federal  employment  are  contained  in 
subpart  F  of  this  part  and,  if  followed,  will 
ensure  that  an  employee  does  not  violate  16 
U.S.C.  208(a]  or  this  section  when  he  is 
negotiating  for  or  has  an  arrangement 
concerning  future  employment.  In  all  other 
cases  where  the  employee's  participation 
would  violate  18  U.S.C.  208(a),  an  employee 
shall  disqualify  himself  from  participation  in 
the  matter  in  accordance  with  paragraph  (c) 
of  this  section  or  obtain  a  waiver,  as 
described  in  paragraph  (d)  of  this  section. 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  deHnitions  shall 
apply: 


(1)  Direct  and  predictable  effect,  (i)  A 
particular  matter  will  have  a  direct 
effect  on  a  financial  interest  for 
purposes  of  this  subpart  if  there  is  a 
close  causal  link  between  any  decision 
or  action  to  be  taken  in  the  matter  and 
any  expected  effect  on  the  financial 
interest.  An  effect  may  be  direct  even 
though  it  does  not  occur  immediately.  A 
matter  will  not  have  a  direct  effect  on  a 
financial  interest,  however,  if  the  chain 
of  causation  is  attenuated  or  is 
contingent  upon  the  occurrence  of 
events  that  are  speculative  or  that  are 
independent  of,  and  unrelated  to.  the 
matter.  A  matter  that  has  an  effect  on  a 
financial  interest  only  as  a  consequence 
of  its  effects  on  the  general  economy 
does  not  have  a  direct  effect  vdthin  the 
meaning  of  this  subpart. 

(ii)  A  matter  will  have  a  predictable 
effect  for  piuposes  of  this  subpart  if 
there  is  a  real,  as  opposed  to  a  slight  or 
speculative,  possibility  that  the  matter 
will  affect  the  financial  interest.  It  is  not 
necessary,  however,  that  the  magnitude 
of  the  gain  or  loss  be  known. 

Note:  If  a  particular  matter  involves  a 
specific  party  or  parties,  the  matter  will 
generally  only  have  a  direct  and  predictable 
effect,  for  purposes  of  this  subpart,  on  a 
financial  interest  of  the  employee  in  or  with  a 
party.  There  may,  however,  be  some 
situations  in  which,  under  the  above 
standards,  a  particular  matter  will  have  a 
direct  and  predictable  effect  on  an 
employee's  fmancial  interests  in  or  with  a 
nonparty.  For  example,  if  a  party  is  a 
corporation,  a  particular  matter  may  also 
have  a  direct  and  predictable  effect  on  an 
employee's  stock  in  an  affiliate,  parent  or 
subsidiary  of  that  party.  Similarly,  the 
disposition  of  a  protest  against  the  award  of 
a  contract  to  a  particular  company  may  also 
have  a  direct  and  predictable  effect  on  the 
employee's  stock  in  another  company  listed 
as  a  subcontractor  in  the  proposal  of  one  of 
the  competing  offerors. 

(2)  Imputed  interests.  For  purposes  of 
18  U.S.C.  208(a)  and  this  subpart,  the 
financial  interests  of  the  following 
persons  are  treated  as  if  they  were  the 
employee's  own  interests: 

(i)  The  employee's  spouse; 

(ii)  The  employee's  minor  child; 

(iii)  The  employee's  general  partner; 

(iv)  An  organization  or  entity  which 
the  employee  serves  as  officer,  director, 
trustee,  general  partner  or  employee; 
and 

(v)  A  person  with  whom  the  employee 
is  negotiating  for  or  has  an  arrangement 
concerning  prospective  employment. 
(Employees  who  are  seeking  other 
employment  should  refer  to  and  comply 
with  the  standards  in  subpart  F  of  this 
part). 

(3)  Particular  matter.  The  term 
particular  matter  encompasses  only 
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(1)  Direct  and  predictable  effect,  (i)  A 
particular  matter  will  have  a  direct 
effect  on  a  fmanciai  interest  for 
purposes  of  this  subpart  if  there  is  a 
close  causal  link  between  any  decision 
or  action  to  be  taken  in  the  matter  and 
any  expected  effect  on  the  financial 
interest.  An  effect  may  be  direct  even 
though  it  does  not  occur  immediately.  A 
matter  will  not  have  a  direct  effect  on  a 
fmanciai  interest,  however,  if  the  chain 
of  causation  is  attenuated  or  is 
contingent  upon  the  occurrence  of 
events  that  are  speculative  or  that  are 
independent  of,  and  unrelated  to,  the 
matter.  A  matter  that  has  an  effect  on  a 
financial  interest  only  as  a  consequence 
of  its  effects  on  the  general  economy 
does  not  have  a  direct  effect  within  the 
meaning  of  this  subpart. 

(ii)  A  matter  will  have  a  predictable 
effect  for  purposes  of  this  subpart  if 
there  is  a  real,  as  opposed  to  a  slight  or 
speculative,  possibility  that  the  matter 
will  affect  the  fmanciai  interest.  It  is  not 
necessary,  however,  that  the  magnitude 
of  the  gain  or  loss  be  known. 

Note:  If  a  particular  matter  involves  a 
specific  party  or  parties,  the  matter  will 
generally  only  have  a  direct  and  predictable 
effect,  for  purposes  of  this  subpart,  on  a 
financial  interest  of  the  employee  in  or  with  a 
party.  There  may,  however,  be  some 
situations  in  which,  under  the  above 
standards,  a  particular  matter  will  have  a 
direct  and  predictable  effect  on  an 
employee's  financial  interests  in  or  with  a 
nonparty.  For  example,  if  a  party  is  a 
corporation,  a  particular  matter  may  also 
have  a  direct  and  predictable  effect  on  an 
employee's  stock  in  an  affiliate,  parent,  or 
subsidiary  of  that  party.  Similarly,  the 
disposition  of  a  protest  against  the  award  of 
a  contract  to  a  particular  company  may  also 
have  a  direct  and  predictable  effect  on  the 
employee's  stock  in  another  company  listed 
as  a  subcontractor  in  the  proposal  of  one  of 
the  competing  offerors. 

(2)  Imputed  interests.  For  purposes  of 
18  U.S.C.  208(a)  and  this  subpart,  the 
financial  interests  of  the  following 
persons  are  treated  as  if  they  were  the 
employee's  own  interests: 

(i)  The  employee's  spouse; 

(ii)  The  employee's  minor  child; 

(iii)  The  employee's  general  partner; 

(iv)  An  organization  or  entity  which 
the  employee  serves  as  officer,  director, 
trustee,  general  partner  or  employee; 
and 

(v)  A  person  with  whom  the  employee 
is  negotiating  for  or  has  an  arrangement 
concerning  prospective  employment. 
(Employees  who  are  seeking  other 
employment  should  refer  to  and  comply 
with  the  standards  in  subpart  F  of  this 
part). 

(3)  Particular  matter.  The  term 
particular  matter  encompasses  only 


matters  that  involve  deliberation, 
decision,  or  action  that  is  focused  upon 
the  interests  or  specific  persons,  or  a 
discrete  and  identifiable  class  of 
persons.  Such  a  matter  is  covered  by 
this  subpart  even  though  it  does  not 
involve  formal  parties  and  may  include 
governmental  action  such  as  legislation 
or  policy  making  that  is  narrowly 
focused  on  the  interests  of  such  a 
discrete  and  identifiable  class  of 
persons.  The  term  particular  matter, 
however,  does  not  extend  to  the 
consideration  or  adoption  of  broad 
poUcy  options  that  are  directed  to  the 
interests  of  a  large  and  diverse  group  of 
persons.  The  particular  matters  covered 
by  this  subpart  include  a  judicial  or 
other  proceeding,  application,  request 
for  a  ruling  or  other  determination, 
contract,  claim,  controversy,  charge, 
accusation,  or  arrest. 

(4)  Personal  and  substantial.  To 
participate  persono/yy  means  to 
participate  directly.  It  includes  the  direct 
and  active  supervision  of  the 
participation  of  a  subordinate  in  the 
matter.  To  participate  substantially 
means  that  the  employee's  involvement 
is  of  material  significance  to  the  matter. 
Participation  may  be  substantial  even 
though  it  is  not  determinative  of  the 
outcome  of  a  particular  matter.  Personal 
and  substantial  participation  may  occur 
when,  for  example,  an  employee 
participates  through  decision,  approval, 
disapproval,  recommendation, 
investigation,  or  the  rendering  of  advice 
in  a  particular  matter. 

(c)  Disqualification.  Unless  the 
employee  is  authorized  to  participate  in 
the  particular  matter  by  virtue  of  a 
waiver  described  in  paragraph  (d)  of 
this  section  or  because  the  interest  has 
been  divested  in  accordance  with 
paragraph  (e)  of  this  section,  the 
employee  shall  disqualify  himself  from 
participating  in  a  particular  matter  in 
which,  to  his  knowledge,  he  or  a  person 
whose  interests  are  imputed  to  him  has 
a  financial  interest,  if  the  particular 
matter  will  have  a  direct  and 
predictable  effect  on  that  interest. 

(1)  Documentation  of  disqualification. 
Disqualification  is  accomplished  by  not 
participating  in  the  particular  matter.  An 
employee  need  not  file  a  written 
disqualification  statement  unless  he  is 
required  by  part  2634  of  this  chapter  to 
file  written  evidence  of  compHance  with 
an  ethics  agreement  with  the  Office  of 
Government  Ethics  or  is  asked  by  an 
agency  ethics  official  to  file  a  written 
disqualification  statement.  However,  an 
employee  may  elect  to  create  a  record  of 
his  actions  by  providing  written  notice 
to  a  supervisor. 

(2)  Notification  to  coworkers.  An 
employee  who  is  not  authorized  to 


determine  or  to  make  his  own 
assignments  may.  as  a  practical  matter. 
need  to  notify  his  supervisor  (or  other 
person  responsible  for  his  assignments) 
of  the  disqualifying  financial  interest  in 
order  to  permit  the  supervisor  to  make 
arrangements  to  fulfill  the  agency's 
responsibihty  in  the  matter.  Appropriate 
oral  or  written  notification  of  the 
employee's  disqualification  may  be 
made  to  coworkers  by  the  employee  or  a 
supervisor  to  ensure  that  the  employee 
is  not  involved  in  a  matter  from  which 
he  is  disqualified. 

Example  1:  A  newly  wed  Army  employee 
is  negotiating  an  on-going  procurement  of 
amphibious  landing  equipment.  He  has  just 
learned  that  his  bride  is  the  beneficiary  of  a 
family  trust  that  holds  100  shares  of  stock  in 
one  for  the  offerors.  Because  this  financial 
interest  of  his  spouse  is  imputed  to  him  for 
purposes  of  18  U.S.C  206(a).  he  cannot 
continue  to  participate  in  the  procurement. 
Because  he  has  ab^ady  participated  in  the 
matter,  the  employee  may  wish  to  file  a 
written  disqualification  statement  with  the 
person  who  assigned  him  to  the  procurement 
in  order  to  create  a  written  record  that  he 
withdrew  from  participation  immediately 
upon  learning  of  his  imputed  financial 
interest  in  the  matter. 

Example  2:  An  Assistant  Secretary  of  the 
Department  of  the  Interior  owns  recreational 
property  that  borders  on  land  which  is  being 
considered  for  annexation  to  a  national  park. 
Annexation  would  increase  the  value  of  her 
vacation  property  and.  thus,  she  is 
disqualified  from  participating  in  any  way  in 
the  Department's  deliberations  or  decisions 
regarding  the  annexation.  Because  she  is 
responsible  for  determining  which  matters 
she  will  work  on.  she  may  accomplish  her 
disqualification  merely  by  ensuring  that  she 
does  not  participate  in  the  matter.  Because  of 
the  level  of  her  position,  however,  the 
Assistant  Secretary  may.  as  a  matter  of 
prudence,  wish  to  establish  a  record  that  she 
has  acted  properly  by  providing  a  written 
disqualification  statement  to  an  official 
superior  and  by  providing  written  notification 
of  the  disquai'fication  to  subordinates  to 
ensure  that  they  do  not  raise  or  discuss  with 
her  any  issues  related  to  the  annexation. 

(d)  Waiver  of  disqualification.  An 
employee  who  would  otherwise  be 
disqualified  by  18  U.S.C.  208(a)  may  be 
permitted  to  participate  in  a  particular 
matter  where  the  otherwise 
disqualifying  financial  interest  is  the 
subject  of  a  regulatory  or  individual 
waiver  described  in  this  paragraph,  or 
results  from  certain  Indian  birthrights  as 
described  in  18  U.S.C.  208(b)(4). 

(1)  Regulatory  waivers.  Under  18 
U.S.C.  208(b)(2),  regulatory  waivers  of 
general  applicabihty  may  be  issued  by 
the  Office  of  Government  Ethics  based 
on  its  determination  that  particular 
interests  are  too  remote  or  too 
inconsequential  to  affect  the  integrity  of 
the  services  of  the  employees  to  whom 
the  waiver  apply.  Pending  issuance  of 


superseding  regulatory  waivers  under 
this  authority,  agency  regulatory 
waivers  issued  under  18  U.S.C,  208(b)(2) 
as  in  effect  prior  to  November  30. 1989. 
continue  to  apply. 

(2)  Individual  waivers.  An  individual 
waiver  enabhng  the  employee  to 
participate  in  a  particular  matter  may  be 
issued  under  18  U.S.C.  208(b)(1)  if,  in 
advance  of  the  employee's  participation: 

(i)  The  employee: 

(A)  Advises  the  Government  official 
responsible  for  the  employee's 
appointment  (or  other  Government 
official  to  whom  authority  to  issue  such 
a  waiver  for  the  employee  has  been 
delegated)  about  the  nature  and 
circumstances  of  the  particular  matter 
and 

(B)  Makes  full  disclosure  to  such 
official  of  the  nature  and  extent  of  the 
disqualifying  financial  interest;  and 

(ii)  Such  official  determines,  in 
writing,  that  the  interest  is  not  so 
substantial  as  to  be  deemed  likely  to 
affect  the  integrity  of  the  services  which 
the  Government  may  expect  from  each 
employee. 

(3)  Federal  advisory  committee 
member  waivers.  An  individual  waiver 
may  be  issued  under  18  U.S.C.  208(b)(3) 
to  a  special  Government  employee 
serving  on.  or  under  consideration  for 
appointment  to,  an  advisory  committee 
within  the  meaning  of  the  Federal 
Advisory  Cotnmittee  Act  if  the 
Government  official  responsible  for  the 
employee's  appointment  (or  other 
Government  official  to  whom  authority 
to  issue  such  a  waiver  for  the  employee 
has  been  delegated): 

(i)  Reviews  the  financial  disclosure 
report  filed  by  the  special  Government 
employee  pursuant  to  the  Ethics  in 
Government  Act  of  1978;  and 

(iij  Certifies  in  writing  that  the  need 
for  the  individual's  services  outweighs 
the  potential  for  a  conflict  of  interest 
created  by  the  disqualifying  financial 
interest. 

When  practicable,  an  official  is  required 
to  consult  formally  or  informally  with 
the  Office  of  Government  Ethics  prior  to 
granting  a  waiver  referred  to  in 
paragraphs  (d)(2)  or  (3)  of  this  section.  A 
copy  of  each  such  waiver  is  to  be 
forwarded  to  the  Director  of  the  Office 
of  Government  Ethics. 

(e)  Divestiture  of  a  disqualifying 
financial  interest.  Upon  sale  or  other 
divestiture  of  the  asset  or  other  interest 
that  causes  his  disqualification  from 
participation  in  a  particular  matter,  18 
U.S.C.  208(a)  and  paragraph  (c)  of  this 
section  will  no  longer  prohibit  the 
employee's  participation  in  the  matter. 

(1)  Voluntary  divestiture.  An 
employee  who  would  otherwise  be 
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disqualified  from  participation  in  a 
particular  matter  may  voluntarily  sell  or 
otherwise  divest  himself  of  the  interest 
that  causes  the  disqualification. 

(2)  Directed  divestiture.  An  employee 
may  be  required  to  sell  or  otherwise 
divest  himself  of  the  disqualifying 
financial  interest  if  his  continued 
holding  of  that  interest  is  prohibited  by 
statute  or  by  agency  supplemental 
regulation  issued  in  accordance  with 
§  2635.403(a)  of  this  subpart,  or  if  the 
agency  determines  in  accordance  with 
§  2635.403(b)  of  this  subpart  that  a 
substantial  conflict  exists  between  the 
financial  interest  and  the  employee's 
duties  or  accomplishments  of  the 
agency's  mission. 

An  employee  who  is  directed  to  divest 
an  interest  may  be  eligible  to  defer  the 
tax  consequences  of  divestiture  under 
subpart  ]  of  part  2634  of  this  subchapter. 
An  employee  who  voluntarily  divests 
before  obtaining  a  certificate  of 
divestiture  will  not  be  eligible  for  this 
special  tax  treatment. 

(f)  Official  duties  that  give  rise  to 
potential  conflicts.  Where  an 
ennployee's  official  c^uties  create  a 
substantial  likelihood  that  the  employee 
may  be  assigned  to/a  particular  matter 
from  which  he  is  disqualified,  the 
employee  should,  as  a  matter  of 
prudence,  advise  his  supervisor  or  other 
person  responsible  for  his  assignments 
of  that  potential  so  that  conflicting 
assignments  can  be  avoided,  consistent 
with  the  agency's  needs. 

§  2635.40-3    Prohibited  financial  interests. 

An  employee  shall  not  acquire  or  hold 
any  financial  interest  that  he  is 
prohibited  from  acquiring  or  holding  by 
statute,  by  agency  regulation  issued  in 
accordance  with  paragraph  (a)  of  this 
section  or  by  reason  of  an  agency 
determination  of  substantial  conflict 
under  paragraph  (b)  of  this  section. 

Note:  There  is  no  statute  of  Government- 
wide  applicability  prohibiting  employees 
from  holding  or  acquiring  any  financial 
interest.  Statutory  restrictions,  if  any,  are 
contained  in  agency  statutes. 

(a)  Agency  regulation  prohibiting 
Certain  financial  interests.  An  agency 
may.  by  supplemental  agency  regulation, 
prohibit  or  restrict  the  acquisition  or 
holding  of  a  financial  interest  or  a  class 
of  financial  interests  by  agency 
employees,  or  any  category  of  agency 
employees,  based  on  the  agency's 
determination  that  the  acquisition  or 
holding  of  such  financial  interests  would 
cause  a  reasonable  person  to  question 
the  impartiality  and  objectivity  with 
which  agency  programs  are 
administered. 


Note:  Any  prohibition  on  acquiring  or 
holding  a  speciRc  financial  interest  contained 
in  an  agency  regulation,  instruction  or  other 
issuance  in  effect  prior  to  the  effective  date  of 
this  part  shall,  for  employees  of  that  agency, 
constitute  a  prohibited  financial  interest  for 
purposes  of  this  paragraph  for  one  year  after 
the  effective  date  of  this  part  or  until 
issuance  of  an  agency  supplemental 
regulation,  whichever  occurs  first. 

(b)  Agency  determination  of 
substantial  conflict.  An  agency  may 
prohibit  or  restrict  an  individual 
employee  from  acquiring  or  holding  a 
financial  interest  or  a  class  of  financial 
interests  based  upon  the  agency's 
determination  that  the  holding  of  such 
interest  or  interests  will: 

(1)  Require  the  employee's 
disqualification  from  matters  so  central 
or  critical  to  the  performance  of  his 
official  duties  that  the  employee's  ability 
to  perform  the  duties  of  his  position 
would  be  materially  impaired;  or 

(2)  Adversely  affect  the  efficient 
accomplishment  of  the  agency's  mission 
because  another  employee  cannot  be 
readily  assigned  to  perform  work  from 
which  the  employee  would  be 
disqualified  by  reason  of  the  financial 
interest. 

Example  1:  An  Air  Force  employee  who 
owns  stock  in  a  major  aircraft  engine 
manufacturer  is  being  considered  for 
promotion  to  a  position  that  involves 
responsibility  for  development  of  a  new 
fighter  airplane.  Because  engineering  and 
other  decisions  about  the  Air  Force's 
requirements  for  the  fighter  necessarily 
impact  upon  the  nation's  several  engine 
manufacturers,  the  employee  could  not,  by 
virtue  of  18  U.S.C.  206(a),  perform  these 
significant  duties  of  the  position  while 
retaining  his  stock  in  the  company.  The 
agency  can  require  the  employee  to  sell  his 
stock  as  a  condition  of  being  selected  for  the 
position. 

(c)  Definition  of  financial  interest.  (1) 
Except  as  provided  in  paragraph  (c)(2) 
of  this  section,  the  term  financial 
interest  is  limited  to  financial  interests 
that  are  owned  by  the  employee  or  that 
are  both  imputed  to  the  employee  under 
§  2635.402(b)(2)  of  this  subpart  and 
controlled  by  the  employee.  However, 
the  term  is  not  limited  to  only  those 
fmancial  interests  that  would  be 
disqualifying  under  18  U.S.C.  208(a)  and 
S  2635.402  of  this  subpart.  The  term 
includes  any  current  or  contingent 
ownership,  equity,  or  security  interest  in 
real  or  personal  property  or  a  business 
and  may  include  an  indebtedness  or 
compensated  employment  relationship. 
It  thus  includes,  for  example,  interests  in 
the  nature  of  stocks,  bonds,  partnership 
interests,  fee  and  leasehold  interests, 
mineral  and  other  property  rights,  deeds 
of  trust,  and  liens,  and  extends  to  any 
right  to  purchase  or  acquire  any  such 


interest,  such  as  a  stock  option  or 
commodity  future.  It  does  not  include  a 
future  interest  created  by  someone  other 
than  the  employee,  his  spouse,  or 
dependent  child  or  any  right  as  a 
beneficiary  of  an  estate  that  has  not 
been  settled. 

Example  1:  A  regulatory  agency  wishes  to 
issue  a  supplemental  agency  regulation  to 
prohibit  employees  from  acquiring  stock  or 
bonds  in  regulated  entities.  Because  an 
employee  will  generally  not  control  his 
spouse's  independent  investments,  the 
agency  may  not  prohibit  the  independent 
acquisition  of  such  stock  or  bonds  by  an 
employee's  spouse.  However,  because  a 
spouse's  financial  interests  are  imputed  to  the 
employee  under  18  U.S.C.  208(a],  a  spouse's 
holding  of  stock  in  a  regulated  entity  may 
result  in  the  employee's  disqualification  from 
particular  duties  or  otlier  appropriate 
administrative  remedies. 

(2)  The  term  financial  interest 
includes  service,  with  or  without 
compensation,  as  an  officer,  director, 
trustee,  general  partner  or  employee  of 
any  person,  including  a  nonprofit  entity, 
whose  financial  interests  are  imputed  to 
the  employee  under  §  2635.402(b)(2)(iii) 
or  (iv)  or  this  subpart. 

Example  1:  Because  the  Foundation  for 
Preservation  of  Wild  Horses  routinely 
comments  on  all  rulemaking  affecting  the  use 
of  Federal  grasslands,  the  Bureau  of  Land 
Management  may  require  that  an  employee 
resign  from  his  uncompensated  position  as 
Vice  President  of  the  Foundation  as  a 
condition  of  his  promotion  to  a  policy-level 
position  with  the  Bureau. 

(d)  Reasonable  period  to  divest  or 
terminate.  Whenever  an  agency  directs 
divestiture  of  a  financial  interest  under 
paragraph  (a)  or  (b)  of  this  section,  the 
employee  shall  be  given  a  reasonable 
period  of  time,  considering  the  nature  of 
his  particular  duties  and  the  nature  and 
marketability  of  the  interest,  within 
which  to  comply  with  the  agency's 
direction.  Except  in  cases  of  unusual 
hardship,  as  determined  by  the  agency. 
a  reasonable  period  shall  not  exceed  90 
days  from  the  date  divestiture  is  first 
directed.  However,  as  long  as  the 
employee  continues  to  hold  the  financial 
interest,  he  remains  subject  to  any 
restrictions  imposed  by  this  subpart. 

(e)  Eligibility  for  special  tax 
treatment.  An  employee  required  to  sell 
or  otherwise  divest  a  financial  interest 
may  be  eligible  to  defer  the  tax 
consequences  of  divestiture  under 
subpart  ]  of  part  2634  of  this  subchapter. 

Subpart  E— Impartiality  in  Performing 
Official  Duties 

§  2635.501    Overview. 

(a)  This  subpart  contains  two 
provisions  intended  to  ensure  that  an 
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interest,  such  as  a  stock  option  or 
commodity  future.  It  does  not  include  a 
future  interest  created  by  someone  other 
than  the  employee,  his  spouse,  or 
dependent  child  or  any  right  as  a 
beneficiary  of  an  estate  that  has  not 
been  settled. 

Example  1:  A  regulatory  agency  wishes  to 
issue  a  supplemental  agency  regulation  to 
prohibit  employees  from  acquiring  stock  or 
bonds  in  regulated  entities.  Because  an 
employee  will  generally  not  control  his 
spouse's  independent  investments,  the 
agency  may  not  prohibit  the  independent 
acquisition  of  such  stock  or  bonds  by  an 
employee's  spouse.  However,  because  a 
spouse's  fmancial  interests  are  imputed  to  the 
employee  under  18  U.S.C.  208(a),  a  spouse's 
holding  of  stock  in  a  regulated  entity  may 
result  in  the  employee's  disqualification  from 
particular  duties  or  otlier  appropriate 
administrative  remedies. 

(2)  The  term  financial  interest 
includes  service,  with  or  without 
compensation,  as  an  officer,  director, 
trustee,  general  partner  or  employee  of 
any  person,  including  a  nonprofit  entity, 
whose  financial  interests  are  imputed  to 
the  employee  under  §  2635.402(b)(2)(iii) 
or  (iv)  or  this  subpart. 

Example  1:  Because  the  Foundation  for 
Preservation  of  Wild  Horses  routinely 
comments  on  all  rulemaking  affecting  the  use 
of  Federal  grasslands,  the  Bureau  of  Land 
Management  may  require  that  an  employee 
resign  from  his  uncompensated  position  as 
Vice  President  of  the  Foundation  as  a 
condition  of  his  promotion  to  a  policy-level 
position  with  the  Bureau. 

(d)  Reasonable  period  to  divest  or 
terminate.  Whenever  an  agency  directs 
divestiture  of  a  financial  interest  under 
paragraph  (a)  or  (b)  of  this  section,  the 
employee  shall  be  given  a  reasonable 
period  of  time,  considering  the  nature  of 
his  particular  duties  and  the  nature  and 
marketability  of  the  interest,  within 
which  to  comply  with  the  agency's 
direction.  Except  in  cases  of  unusual 
hardship,  as  determined  by  the  agency, 
a  reasonable  period  shall  not  exceed  90 
days  from  the  date  divestiture  is  first 
directed.  However,  as  long  as  the 
employee  continues  to  hold  the  financial 
interest,  he  remains  subject  to  any 
restrictions  imposed  by  this  subpart. 

(e)  Eligibility  for  special  tax 
treatment.  An  employee  required  to  sell 
or  otherwise  divest  a  financial  interest 
may  be  eligible  to  defer  the  tax 
consequences  of  divestiture  under 
subpart )  of  part  2634  of  this  subchapter. 

Subpart  E— Impartiality  In  Performing 
Official  Duties 

§  2635.501    Overview. 

(a)  This  subpart  contains  two 
provisions  intended  to  ensure  that  an 
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employee  takes  appropriate  steps  to 
avoid  an  appearance  of  loss  of 
impartiality  in  the  performance  of  his 
official  duties.  Under  S  2635.502  of  this 
subpart,  unless  he  receives  prior 
authorization,  an  employee  should  not 
participate  in  a  particular  matter 
involving  specific  parties  which  he 
knours  is  Hkely  to  affect  the  financial 
interests  of  a  member  of  his  household, 
or  in  which  he  knows  a  person  with 
whom  he  has  a  covered  relationship  is 
or  represents  a  party,  if  a  reasonable 
person  with  knowledge  of  the  relevant 
facts  would  question  his  impartiality  in 
the  matter.  Aii  employee  who  is 
concerned  that  other  circumstances 
would  raise  a  question  regarding  his 
impartiality  should  use  the  process 
described  in  S  2635.502  of  this  subpart  to 
determine  whether  he  should  or  should 
not  participate  in  a  particular  matter, 
(b)  Under  §  2635.503  of  this  subpart, 
an  employee  who  has  received  an 
extraordinary  severance  or  other 
payment  from  a  former  employer  prior 
to  entering  Government  service  is 
subject,  in  the  absence  of  a  waiver,  to  a 
two-year  period  of  disqualiRcation  from 
participation  in  particular  matters  in 
which  that  former  employer  is  or 
represents  a  party. 

Note:  Questions  regarding  impartiality 
necessarily  arise  when  an  employee's  official 
duties  impact  upon  the  employee's  own 
financial  interests  or  those  of  certain  other 
persons,  such  as  the  employee's  spouse  or 
minor  child.  An  employee  is  prohibited  by 
criminal  statute.  18  U.S  C  20A(a).  from 
participating  personally  and  substantially  in 
an  official  capacity  in  any  particular  matter 
on  which,  to  his  knowledge,  he.  his  spouse, 
general  partner  or  minor  child  has  a  financial 
interest,  if  the  particular  matter  will  have  a 
direct  and  predictable  effect  on  that  interest. 
The  statutory  prohibition  also  extends  to  an 
employee's  participation  in  a  particular 
matter  in  which,  to  his  knowledge,  an 
organization  in  which  the  employee  is  serving 
as  officer,  director,  trustee,  general  partner  or 
employee,  or  with  whom  he  is  negotiating  or 
has  an  arrangement  concerning  prospective 
employment  has  a  financial  interest.  Where 
the  employee's  participation  in  a  particular 
matter  would  affect  any  one  of  these 
financial  interests,  the  standards  set  forth  in 
subparts  D  or  F  of  this  part  apply  and  only  a 
statutory  waiver,  as  described  respectively  in 
SS  2635.402(d)  and  263S.605(a)  of  this  part 
will  enable  the  employee  to  participate  in 
that  matter.  The  authorization  procedures  in 
i  2635.502(d)  of  this  subpart  may  not  be  used 
to  authorize  an  employee's  participation  in 
any  such  matter.  The  granting  of  a  statutory 
waiver  will  be  deemed  to  constitute  a 
detennination  that  the  interest  of  the 
Government  in  the  employee's  participation 
outweighs  the  concern  that  a  reasonable 
person  may  question  the  integrity  of  agency 
programs  and  operations. 


§2635.502    Personal  md  businese 
retatlonstilps. 

(a)  Consideration  of  appearances  by 
the  employee.  Where  an  employee 
knows  that  a  particular  matter  involving 
specific  parties  is  likely  to  have  a  direct 
and  predictable  effect  on  the  financial 
interest  of  a  member  of  his  household, 
or  that  a  person  with  whom  he  has  a 
covered  relationship  is  or  represents  a 
party  to  such  matter,  and  where  the 
circumstances  would  cause  a 
reasonable  person  with  knowledge  of 
the  relevant  facts  to  question  his 
impartiality  in  the  matter,  the  employee 
should  not  participate  in  the  matter 
unless  he  has  informed  the  agency 
designee  of  the  appearance  problem  and 
received  authorization  from  the  agency 
designee  in  accordance  with  paragraph 
(d)  of  this  section. 

(1)  In  considering  whether  a 
relationship  would  cause  a  reasonable 
person  to  question  his  impartiality,  an 
employee  may  seek  the  assistance  of  his 
supervisor,  an  agency  ethics  official  or 
the  agency  designee. 

(2)  An  employee  who  is  concerned 
that  circumstances  other  than  those 
specifically  described  in  this  section 
would  raise  a  question  regarding  his 
impartiality  should  use  the  process 
described  in  this  section  to  determine 
whether  he  should  or  should  not 
participate  in  a  particular  matter. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  An  employee  has  a  covered 
relationship  with: 

(i)  A  person,  other  than  a  prospective 
employer  described  in  S  2635.603(c)  of 
this  part,  with  whom  the  employee  has 
or  seeks  a  business,  contractual  or  other 
financial  relationship  that  involves  other 
than  a  routine  consumer  transaction; 

Note:  An  employee  who  is  seeking 
employment  within  the  meaning  of  S  2635.603 
of  this  part  shall  comply  with  subpart  F  of 
this  part  rather  than  Mrith  this  section. 

(ii)  A  person  who  is  a  member  of  the 
employee's  household,  or  who  is  a 
relative  with  whom  the  employee  has  a 
close  personal  relationship; 

(iii)  A  person  for  whom  the 
employee's  spouse,  parent  or  dependent 
child  is,  to  the  employee's  knowledge, 
serving  or  seeking  to  serve  as  an  officer, 
director,  trustee,  general  partner,  agent, 
attorney,  consultant,  contractor  or 
employee; 

(iv)  Any  person  for  whom  the 
employee  has,  within  the  last  year, 
served  as  officer,  director,  trustee, 
general  partner,  agent,  attorney, 
consultant,  contractor  or  employee;  or 

(v)  An  organization,  other  than  a 
political  party  described  in  26  U.S.C. 
527(e),  in  which  the  employee^is  an 


active  participant  Participation  is  active 
if,  for  example,  it  involves  service  as  an 
official  of  the  organization  or  in  a 
capacity  similar  to  that  of  a  committee 
or  subcommittee  chairperson,  or 
participation  in  directing  the  activities  of 
the  organization.  In  other  cases, 
significant  time  devoted  to  promoting 
specific  programs  of  the  organization, 
including  coordination  of  fundraising 
efforts,  is  an  indication  of  active 
participation.  Payment  of  dues  or  the 
donation  or  solicitation  of  financial 
support  does  not  in  itself,  constitute 
active  participation. 

(2)  Direct  and  predictable  effect  has 
the  meaning  set  forth  in  S  2635.402(b)(1) 
of  this  part. 

(3)  Particular  matter  involving 
specific  parties  has  the  meaning  set 
forth  in  S  2637.102(a)(7)  of  this 
subchapter. 

Example  1:  An  employee  of  the  General 
Services  Administration  has  made  an  offer  to 
purchase  a  restaurant  owned  by  a  local 
developer.  The  developer  has  submitted  an 
offer  in  response  to  a  CSA  solicitation  for 
lease  of  office  space.  Under  the 
circumstances,  she  would  be  correct  in 
concluding  that  a  reasonable  person  would 
be  likely  to  question  her  impartiality  if  she 
were  to  participate  in  evaluating  that 
developer's  or  its  competitor's  lease  proposal. 

Example  2:  An  employee  of  the  Department 
of  Labor  is  providing  technical  assistance  in 
drafting  occupational  safety  and  health 
legislation  that  will  affect  all  employers  of  5 
or  more  persons.  His  wife  is  employed  as  an 
administrative  assistant  by  a  large 
corporation  that  will  incur  additional  costs  if 
the  proposed  legislation  is  enacted.  Because 
the  legislation  is  not  a  particular  matter 
involving  specific  parties,  the  employee  may 
continue  to  work  on  the  legislation  and  need 
not  be  concerned  that  his  wife's  employment 
with  an  affected  corporation  would  raise  a 
question  concerning  his  impartiality. 

Example  3:  An  employee  of  the  Defense 
Logistics  Agency  who  has  responsibilities  for 
testing  avionics  being  produced  by  an  Air 
Force  contractor  has  just  learned  that  his 
sister-in-law  has  accepted  employment  as  an 
engineer  with  the  contractor's  parent 
corporation.  The  employee  should  readily 
conclude  that,  under  the  circumstenres,  a 
reasonable  person  would  not  be  likely  to 
question  his  impartiality  if  he  were  to 
continue  to  perform  his  test  and  evaluation 
responsibilities. 

Example  4:  An  engineer  has  just  resigned 
from  her  position  as  vice  president  of  an 
electronics  company  in  order  to  accept 
employment  with  the  Federal  Aviation 
Administration  in  a  position  involving 
procurement  responsibilities.  Although  the 
employee  did  not  receive  an  extraordinary 
payment  in  connection  with  her  resignation 
and  has  severed  all  fmancial  ties  with  the 
firm,  under  the  circumstances  she  would  be 
correct  in  concluding  that  her  former  service 
as  an  officer  of  the  company  would  be  likely 
to  cause  a  reasonable  person  to  question  her 
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impartiality  if  she  were  to  participate  in  the 
administration  of  a  DOT  contract  for  which 
the  firm  is  a  first-tier  subcontractor. 

Example  5:  An  employee  of  the  Internal 
Revenue  Service  is  a  member  of  a  private 
organization  whose  purpose  is  to  restore  a 
Victorian-era  railroad  station  and  she  chairs 
its  annual  fundraising  drive.  Under  the 
circumstances  the  employee  would  be  correct 
in  concluding  that  her  active  membership  in 
the  organization  would  be  likely  to  cause  a 
reasonable  person  to  question  her 
impartiality  if  she  were  to  participate  in  an 
IRS  determination  regarding  the  tax-exempt 
status  of  the  organization. 

(c)  Determination  by  agency  designee. 
Where  he  has  information  concerning  a 
potential  appearance  problem  arising 
from  the  fmancial  interest  of  a  member 
of  the  employee's  household  in  a 
particular  matter  involving  specific 
parties,  or  from  the  role  in  such  matter 
of  a  person  with  whom  the  employee 
has  a  covered  relationship,  the  agency 
designee  may  make  an  independent 
determination  as  to  whether  a 
reasonable  person  with  knowledge  of 
the  relevant  facts  would  be  likely  to 
question  the  employee's  impartiality  in 
the  matter.  Ordinarily,  the  agency 
designee's  determination  will  be 
initiated  by  information  provided  by  the 
employee  pursuant  to  paragraph  (a)  of 
this  section.  However,  at  any  time, 
including  after  the  employee  has 
disqualified  himself  from  participation 
in  a  matter  pursuant  to  paragraph  (e)  of 
this  section,  the  agency  designee  may 
make  this  determination  on  his  own 
initiative  or  when  requested  by  the 
employee's  8uper\-isor  or  any  other 
person  responsible  for  the  employee's 
assigiunent. 

^  (1)  If  the  agency  designee  determines 
that  the  employee's  impartiality  is  likely 
to  be  questioned,  he  shall  then 
determine,  in  accordance  with 
paragraph  (d)  of  this  section,  whether 
the  employee  should  be  authorized  to 
participate  in  the  matter.  Where  the 
agency  designee  determines  that  the 
employee's  participation  should  not  be 
authorized,  the  employee  will  be 
disqualified  from  participation  in  the 
matter  in  accordance  with  paragraph  (e) 
of  this  section. 

(2)  If  the  agency  designee  determines 
that  the  employee's  impartiality  is  not 
likely  to  be  questioned,  he  may  advise 
the  employee,  including  an  employee 
who  has  reached  a  contrary  conclusion 
under  paragraph  (a)  of  this  section,  that 
the  employee's  participation  in  the 
matter  would  be  proper. 

(d)  Authorization  by  agency  designee. 
Where  an  employee's  participation  in  a 
particular  matter  involving  specific 
parties  would  not  violate  18  U.S.C. 
2(»(a),  but  would  raise  a  question  in  the 
mind  of  a  reasonable  person  about  his 


impartiahty.  the  agency  designee  may 
authorize  the  employee  to  participate  in 
the  matter  based  on  a  determination, 
made  in  light  of  all  relevant 
circumstances,  that  the  interest  of  the 
Government  in  the  employee's 
participation  outweighs  the  concern  that 
a  reasonable  person  may  question  the 
integrity  of  the  agency's  programs  and 
operations.  Factors  which  may  be  taken 
into  consideration  include: 

(1)  The  nature  of  the  relationship 
involved; 

(2)  The  effect  that  resolution  of  the 
matter  would  have  upon  the  financial 
interests  of  the  person  involved  in  the 
relationship; 

(3)  The  nature  and  importance  of  the 
employee's  role  in  the  matter,  including 
the  extent  to  which  the  employee  is 
called  upon  to  exercise  discretion  in  the 
matten 

(4)  The  sensitivity  of  the  matter; 

(5)  The  difficulty  of  reassigning  the 
matter  to  another  employee;  and 

(6)  Adjustments  that  may  be  made  in 
the  employee's  duties  that  would  reduce 
cr  eliminate  the  likelihood  that  a 
reasonable  person  would  question  the 
employee's  impartiality. 
Authorization  by  the  agency  designee 
should,  at  the  agency  designee's 
discretion,  be  documented  in  writing.  An 
employee  who  has  been  authorized  to 
participate  in  a  particular  matter 
involving  specific  parties  may  not 
thereafter  disqualify  himself  from 
participation  in  the  matter  on  the  basis 
of  an  appearance  problem  involving  the 
s-ime  circumstances  that  have  been 
considered  by  the  agency  designee. 

Example  1:  The  Deputy  Director  of 
Persoruiel  for  the  Department  of  the  Treasury 
a.nd  an  attorney  with  the  Department's  Office 
of  General  Counsel  are  general  partners  in  a 
real  estate  partnership.  The  Deputy  Director 
advises  his  supervisor,  the  Director  of 
Personnel,  of  the  relationship  upon  being 
assigned  to  a  selection  panel  for  a  position 
for  which  his  partner  has  applied.  If  selected, 
the  partner  would  receive  a  substantial 
increase  in  salary.  The  Director  must  appoint 
another  person  to  replace  the  Deputy  Director 
o.T  the  selection  panel.  The  agency  designee 
cannot  authorize  the  Deputy  Dirtxtor  to 
participate  on  the  panel  under  the  authority 
of  this  section  since  the  Deputy  Director  is 
P'ohibited  by  criminal  statute,  18  U.S.C. 
2f)8(a),  from  participating  in  a  particular 
matter  affecting  the  financial  interest  of  a 
person  who  is  his  general  partner.  See 
§  2635.402  of  this  part. 

Example  2:  A  new  employee  of  the 
Securities  and  Exchange  Commission  is 
assigned  to  an  investigation  of  insider  trading 
by  the  brokerage  house  where  she  had 
ff  cently  been  employed.  Because  of  the 
sonsitivlty  of  the  investigation,  the  agency 
designee  may  be  unable  to  conclude  that  the 
Government's  interest  in  the  employee's 
participation  in  the  investigation  outweighs 


the  concern  that  a  reasonable  person  may 
question  the  integrity  of  the  investigation, 
even  though  the  employee  has  severed  all 
financial  ties  with  the  company.  Based  on 
consideration  of  all  relevant  circumstances, 
the  agency  designee  might  determine, 
however,  that  it  is  in  the  interest  of  the 
Government  for  the  employee  to  pass  on  a 
routine  filing  by  the  particular  brokerage 
house. 

Example  3:  An  Internal  Revenue  Service 
employee  involved  in  a  long  and  complex  tax 
audit  is  advised  by  her  son  that  he  has  just 
accepted  an  entry-level  management  position 
with  a  corporation  whose  taxes  are  the 
subject  of  the  audit.  Because  the  audit  is 
essentially  complete  and  because  the 
employee  is  the  only  one  with  an  intimate 
knowledge  of  the  case,  the  agency  designee 
might  determine,  after  considering  all 
relevant  circumstances,  that  it  is  in  the 
Government's  interest  for  the  employee  to 
complete  the  audit,  which  is  subject  to 
additional  levels  of  review. 

(e)  Disqualification.  Unless  the 
employee  is  authorized  to  participate  in 
the  matter  under  paragraph  (d)  of  this 
section,  an  employee  shall  not 
participate  in  a  particular  matter 
involving  specific  parties  when  he  or  the 
agency  designee  has  concluded,  in 
accordance  with  paragraph  (a)  or  (c)  of 
this  section,  that  the  financial  interest  of 
a  member  of  the  employee's  household, 
or  the  role  of  a  person  with  whom  he 
has  a  covered  relationship,  is  likely  to 
raise  a  question  in  the  mind  of  a 
reasonable  person  about  his 
impartiality, 

(1)  Documentation  of  disqualification 
Disqualincation  is  accomplished  by  not 
participating  in  the  matter.  An  employee 
need  not  file  a  written  disqualification 
statement  unless  he  is  required  by  part 
2634  of  this  chapter  to  file  written 
evidence  of  compliance  with  an  ethics 
agreement  with  the  Office  of 
Government  Ethics  or  is  specifically 
asked  by  an  agency  ethics  official  to  file 
a  written  disqualification  statement. 
However,  an  employee  may  elect  to 
create  a  record  of  his  actions  by 
providing  written  notice  to  a  supervisor. 

(2)  Notification  to  coworkers.  An 
employee  who  is  not  authorized  to 
determine  or  to  make  his  own 
assignments  may.  as  a  practical  matter, 
need  to  notify  his  supervisor  (or  other 
person  responsible  for  his  assignments) 
of  the  relationship  that  gives  rise  to  the 
obligation  of  disqualification  in  order  to 
permit  the  supervisor  to  make 
arrangements  to  fulfill  the  agency's 
responsibility  in  the  matter  or  to  give  or 
seek  authorization  to  permit  the 
employee's  participation  pursuant  to 
paragraph  (d)  of  this  section. 
Appropriate  oral  or  written  notification 
of  the  employee's  disqualification  may 
be  made  to  coworkers  by  the  employee 


or  a  supervisor  to  ensure  th 
employee  is  not  involved  in 
matter  involving  specific  pa 
which  he  is  disqualified. 

(f)  Relevant  consideratioi 
employee's  reputation  for  h 
integrity  is  not  a  relevant  c( 
for  purposes  of  any  determi 
required  by  this  section. 

§  2635.503  Extraordinary  pa; 
former  tmployars. 

(a)  Disqualification  requi 
Except  as  provided  in  paraj 
this  section,  an  employee  si 
disqualified  for  two  years  fi 
participating  in  any  particu 
which  a  former  employer  is 
represents  a  party  if  he  rec« 
extraordinary  payment  fror 
prior  to  entering  Govemme; 
The  two-year  period  of  disc 
begins  to  run  on  the  date  th 
extraordinary  payment  is  n 

Example  1:  Following  his  coi 
hearings  and  one  month  before 
swearing  in,  a  nominee  to  the  [ 
Assistant  Secretary  of  a  deparl 
an  extraordinary  payment  fron 
For  one  year  and  11  months  afl 
swearing  in,  the  Assistant  Seci 
participate  in  any  particular  mi 
his  former  employer  is  a  party. 

Example  2:  An  employee  rec 
extraordinary  payment  from  h« 
employer,  a  coal  mine  operatoi 
entering  on  duty  with  the  Depa 
Interior.  She  may  not  participa 
determination  regarding  her  foi 
employer's  obligation  to  reclaii 
mining  site,  because  her  formei 
party  to  the  matter.  However,  i 
to  draft  reclamation  legislation 
coal  mining  operations  becausi 
legislation  does  not  involve  an; 

(b)  Definitions.  For  purpo 
section,  the  following  defini 
apply: 

(1)  Extraordinary  paymei 
item,  including  cash  or  an  ii 
interest,  with  a  value  in  exc 
$10,000,  which  is  paid: 

(i)  On  the  basis  of  a  detei 
made  after  it  became  know 
former  employer  that  the  in 
being  considered  for  or  had 
Government  position;  and 

(ii)  Other  than  pursuant  i 
employer's  established  com 
partnership,  or  benefits  pro, 
compensation,  partnership, 
program  will  be  deemed  an 
program  if  it  is  contained  in 
contract  or  other  written  foi 
is  a  history  of  similar  paym 
others  not  entering  into  Fed 

Example  1:  Upon  being  nomi 
position  as  an  ambassador,  the 
of  a  small  corporation  announc 
intenUon  to  resign  his  vice  prei 
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the  concern  that  a  reasonable  person  may 
question  the  integrity  of  the  investigation, 
even  though  the  employee  has  severed  all 
financial  ties  with  the  company.  Based  on 
consideration  of  all  relevant  circumstances, 
the  agency  designee  might  determine, 
however,  that  it  is  in  the  interest  of  the 
Government  for  the  employee  to  pass  on  a 
routine  filing  by  the  particular  brokerage 
"house. 

Example  3:  An  Internal  Revenue  Service 
employee  involved  in  a  long  and  complex  tax 
audit  is  advised  by  her  son  that  he  has  just 
accepted  an  entry-level  management  position 
with  a  corporation  whose  taxes  are  the 
subject  of  the  audit.  Because  the  audit  is 
essentially  complete  and  because  the 
employee  is  the  only  one  with  an  intimate 
knowledge  of  the  case,  the  agency  designee 
might  determine,  after  considering  all 
relevant  circumstances,  that  it  is  in  the 
Government's  interest  for  the  employee  to 
complete  the  audit,  which  is  subject  to 
additional  levels  of  review. 

(e)  Disqualification.  Unless  the 
employee  is  authorized  to  participate  in 
the  matter  under  paragraph  (d)  of  this 
section,  an  employee  shall  not 
participate  in  a  particular  matter 
involving  specific  parties  when  he  or  the 
agency  designee  has  concluded,  in 
accordance  with  paragraph  (a)  or  (c)  of 
this  section,  that  the  financial  interest  of 
a  member  of  the  employee's  household, 
or  the  role  of  a  person  with  whom  he 
has  a  covered  relationship,  is  likely  to 
raise  a  question  in  the  mind  of  a 
reasonable  person  about  his 
impartiality. 

(1)  Documentation  of  disqualification. 
Disqualification  is  accomplished  by  not 
participating  in  the  matter.  An  employee 
need  not  file  a  written  disqualification 
statement  unless  he  is  required  by  part 
2634  of  this  chapter  to  file  written 
evidence  of  compliance  with  an  ethics 
agreement  with  the  Office  of 
Government  Ethics  or  is  specifically 
asked  by  an  agency  ethics  official  to  file 
a  written  disqualification  statement. 
However,  an  employee  may  elect  to 
create  a  record  of  his  actions  by 
providing  written  notice  to  a  supervisor. 

(2)  Notification  to  coworkers.  An 
employee  who  is  not  authorized  to 
determine  or  to  make  his  own 
assignments  may,  as  a  practical  matter, 
need  to  notify  his  supervisor  (or  other 
person  responsible  for  his  assignments] 
of  the  relationship  that  gives  rise  to  the 
obligation  of  disqualification  in  order  to 
permit  the  supervisor  to  make 
arrangements  to  fulfill  the  agency's 
responsibility  in  the  matter  or  to  give  or 
seek  authorization  to  permit  the 
employee's  participation  pursuant  to 
paragraph  (d)  of  this  section. 
Appropriate  oral  or  written  notification 
of  the  employee's  disqualification  may 
be  made  to  coworkers  by  the  employee 


or  a  supervisor  to  ensure  that  the 
employee  is  not  involved  in  a  particular 
matter  involving  specific  parties  from 
which  he  is  disqualified. 

(f)  Relevant  considerations.  An 
employee's  reputation  for  honesty  and 
integrity  is  not  a  relevant  consideration 
for  purposes  of  any  determination 
required  by  this  section. 

§  2635.503    Extraordinary  payments  from 
former  •mployart. 

(a)  Disqualification  requirement. 
Except  as  provided  in  paragraph  (c]  of 
this  section,  an  employee  shall  be 
disqualified  for  two  years  from 
participating  in  any  particular  matter  in 
which  a  former  employer  is  a  party  or 
represents  a  party  if  he  received  an 
extraordinary  payment  from  that  person 
prior  to  entering  Government  service. 
The  two-year  period  of  disqualification 
begins  to  run  on  the  date  that  the 
extraordinary  payment  is  received. 

Example  1:  Following  his  confirmation 
hearings  and  one  month  before  his  scheduled 
swearing  in,  a  nominee  to  the  position  of 
Assistant  Secretary  of  a  department  received 
an  extraordinary  payment  from  his  employer. 
For  one  year  and  11  months  after  his 
swearing  in,  the  Assistant  Secretary  may  not 
participate  in  any  particular  matter  to  which 
his  former  employer  is  a  party. 

Example  2:  An  employee  received  an 
extraordinary  payment  from  her  former 
employer,  a  coal  mine  operator,  prior  to 
entering  on  duty  with  the  Department  of  the 
Interior.  She  may  not  participate  in  a 
determination  regarding  her  former 
employer's  obligation  to  reclaim  a  particular 
mining  site,  because  her  former  employer  is  a 
party  to  the  matter.  However,  she  may  help 
to  draft  reclamation  legislation  affecting  all 
coal  mining  operations  because  this 
legislation  does  not  involve  any  parties. 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  shall 
apply: 

(1)  Extraordinary  payment  means  any 
item,  including  cash  or  an  investment 
interest,  with  a  value  in  excess  of 
$10,000,  which  is  paid: 

(i)  On  the  basis  of  a  determination 
made  after  it  became  known  to  the 
former  employer  that  the  individual  was 
being  considered  for  or  had  accepted  a 
Government  position;  and 

(ii)  Other  than  pursuant  to  the  former 
employer's  established  compensation, 
partnership,  or  benefits  program.  A 
compensation,  partnership,  or  benefits 
program  will  be  deemed  an  established 
program  if  it  is  contained  in  bylaws,  a 
contract  or  other  written  form,  or  if  there 
is  a  history  of  similar  payments  made  to 
others  not  entering  into  Federal  service. 

Example  1:  Upon  being  nominated  for  a 
position  as  an  ambassador,  the  vice  president 
of  a  small  corporation  announced  his 
intention  to  resign  his  vice  presidency  upon 


confirmation.  Upon  his  resignation,  the 
corporation  voted  to  give  him  a  gratuitous 
payment  of  $50,000,  in  recognition  of  his 
service  as  a  corporate  officer,  in  addition  to 
the  regular  severance  payment  provided  for 
by  the  corporate  bylaws.  The  regular 
severance  payment  is  not  an  extraordinary 
payment.  The  gratuitous  payment  of  $50,000 
is  an  extraordinary  payment,  since  the 
corporation  had  not  made  similar  payments 
to  other  departing  officers. 

(2)  Former  employer  includes  any 
person  which  the  employee  served  as  an 
officer,  director,  trustee,  general  partner, 
agent,  attorney,  consultant,  contractor  or 
employee. 

(c)  Waiver  of  disqualification.  The 
disqualification  requirement  of  this 
section  may  be  waived  based  on  a 
finding  that  the  amount  of  the  payment 
was  not  so  substantial  as  to  cause  a 
reasonable  person  to  question  the 
employee's  ability  to  act  impartially  in  a 
matter  in  which  the  former  employer  is 
or  represents  a  party.  The  waiver  shall 
be  in  writing  and  may  be  given  only  by 
the  head  of  the  agency  or,  where  the 
recipient  of  the  payment  is  the  head  of 
the  agency,  by  the  President  or  his 
designee.  Waiver  authority  may  be 
delegated  by  agency  heads  to  any 
person  who  has  been  delegated 
authority  to  issue  individual  waivers 
under  18  U.S.C.  208(b)  for  the  employee 
who  is  the  recipient  of  the  extraordinary 
payment. 

Subpart  F— Seeking  Other 
Employment 

§  2635.601    Overview. 

Thxi  subpart  contains  a 
disqualification  requirement  that  applies 
to  employees  when  seeking  employment 
with  persons  who  otherwise  would  be 
affected  by  the  performance  or 
nonperformance  of  the  employees' 
official  duties.  Specifically,  it  addresses 
the  requirement  of  18  U.S.C.  208(a]  that 
an  employee  disqualify  himself  from 
participation  in  any  particular  matter 
that  will  have  a  direct  and  predictable 
effect  on  the  financial  interests  of  a 
person  "with  whom  he  is  negotiating  or 
has  any  arrangement  concerning 
prospective  employment."  Beyond  this 
statutory  requirement  it  also  addresses 
the  issues  of  lack  of  impartiality  that 
require  disqualification  from  particular 
matters  affecting  the  financial  interests 
of  a  prospective  employer  when  an 
employee's  actions  in  seeking 
employment  fall  short  of  actual 
employment  negotiations. 

9  2635.602    AppHcablllty  and  related 
considerations. 

To  ensure  that  he  does  not  violate  18 
U.S.C.  208(a)  or  the  principles  of  ethical 


conduct  contained  in  \  2635.101(b)  of 
this  part,  an  employee  who  is  seeking 
employment  or  who  has  an  arrangement 
concerning  prospective  emplojTnent 
shall  comply  with  the  applicable 
disqualification  requirements  of 
§S  2635.604  and  2635.606  of  this  subpart 
if  the  employee's  official  duties  would 
affect  the  financial  interests  of  a 
prospective  employer  or  of  a  person 
with  whom  he  has  an  arrangement 
concerning  prospective  employment. 
Compliance  with  this  subpart  also  will 
ensure  that  the  employee  does  not 
violate  subpart  D  or  E  of  this  part. 

Note:  An  employee  who  is  seeking 
employment  with  a  person  whose  financial 
interests  are  not  affected  by  the  performance 
of  nonperformance  of  his  official  duties  has 
no  obligation  under  this  subpart.  An 
employee  may,  however,  be  subject  to  other 
statutes  which  impose  restrictions  on 
employment  contacts  or  discussions,  such  as 
41  U.S.C.  423(b)(1),  applicable  to  procurement 
officials,  and  10  U.S.C.  2397a.  applicable  to 
certain  employees  of  the  Department  of 
Defense. 

(a)  Related  employment  restrictions — 
(1)  Outside  employment  while  a  Federal 
employee.  An  employee  who  is 
contemplating  outside  employment  to  be 
undertaken  concurrently  with  his 
Federal  employment  must  abide  by  any 
limitations  applicable  to  his  outside 
activities  under  subparts  G  and  H  of  thia 
part.  He  must  also  comply  with  any 
disqualification  requirement  that  may  be 
applicable  under  subpart  D  of  this  part 
as  a  result  of  his  outside  employment 
activities. 

(2)  Post-employment  restrictions.  An 
employee  who  is  contemplating 
employment  to  be  undertaken  following 
the  termination  of  his  Federal 
employment  should  consult  an  agency 
ethics  official  to  obtain  advice  regarding 
any  post-employment  restrictions  that 
may  be  applicable.  Regulations 
implementing  the  Govermnent-wide 
post-employment  statute,  18  U.S.C.  207, 
are  contained  in  parts  2637  and  2641  of 
this  subchapter.  Employees  are 
cautioned  that  they  may  be  subject  to 
additional  statutory  restrictions  on  their 
post-employment  activities. 

(b)  Interview  trips  and  entertainment. 
Where  a  prospective  employer  who  is  a 
prohibited  source  as  defined  in 

5  2635.203(d)  of  this  part  offers  to 
reimburse  an  employee's  travel 
expenses,  or  provide  other  reasonable 
amenities,  incident  to  employment 
discussions,  the  employee  may  accept 
such  amenities  only  in  accordance  with 
the  gift  standards  in  subpart  B  of  this 
part 
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§2635.603    Definmons. 

For  purposes  of  this  subpart: 

(a)  Employment  means  any  form  of 
non-Federal  employment  or  business 
relationship  involving  the  provision  of 
personal  services  by  the  employee, 
whether  to  be  undertaker,  at  the  same 
time  as  or  subsequent  to  Federal 
employment.  It  includes  but  is  not 
limited  to  persona!  services  as  an 
officer,  director,  employee,  agent, 
consultant,  general  partner,  or  trustee. 

Example  1:  An  employee  of  the  Bureau  of 
Indian  Affairs  who  has  announced  her 
intention  to  retire  is  approached  by  tribal 
representatives  concerning  a  possible 
consulting  contract  with  the  tribe.  The 
independent  contractual  relationship  the 
tribe  wishes  to  negotiate  is  employment  for 
purposes  of  this  subpart. 

Example  2:  An  employee  of  the  Department 
of  Health  and  Human  Services  is  invited  to  a 
meeting  with  officials  of  a  corporation  to 
discuss  the  possibility  of  his  serving  as  a 
member  of  the  corporation's  board  of 
directors.  Service  as  a  member  of  the  board 
of  directors  constitutes  employment  for 
purposes  of  this  subpart. 

(b)  An  employee  is  seeking 
employment  once  he  has  begun  seeking 
employment  within  the  meaning  of 
paragraph  (b)(1)  of  this  section  and  until 
he  is  no  longer  seeking  employment 
within  the  meaning  of  paragraph  {b)(2) 
of  this  section. 

(1)  An  employee  has  begun  seeking 
employment  if  he  has  directly  or 
indirectly: 

(i)  Engaged  in  negotiations  for 
employment  with  any  person.  For  these 
purposes,  as  for  18  U.S.C.  208(a),  the 
term  negotiations  means  discussion  or 
communication  with  another  person,  or 
such  person's  agent  or  intermediary, 
mutually  conducted  with  a  view  toward 
reaching  an  agreement  regarding 
possible  employment  with  that  person. 
The  term  is  not  limited  to  discussions  of 
specific  terms  and  conditions  of 
employment  in  specific  position; 

(ii)  Made  an  imsolicited 
communication  to  any  person,  or  such 
person's  agent  or  intermediary, 
regarding  possible  employment  with 
that  person.  However,  the  employee  has 
not  begun  seeking  employment  if  that 
communication  was: 

(A)  For  the  sole  purpose  of  requesting 
a  job  application;  or 

(B)  By  a  special  Government 
employee  for  the  purpose  of  submitting 
a  resume  or  other  employment  proposal 
to  a  person  affected  by  the  performance 
or  nonperformance  of  the  employee's 
duties  only  as  part  of  an  industry  or 
other  discrete  class.  The  special 
Government  employee  will  be 
considered  to  have  begun  seeking 
employment  upon  receipt  of  any 


response  indicating  an  interest  in 
employment  discussions;  or 

(iii)  Made  a  response  other  than 
rejection  to  an  unsolicited 
communication  from  any  person,  or  such 
person's  agent  or  intermediary, 
regarding  possible  employment  with 
that  person. 

(2)  An  employee  is  no  longer  seeking 
empIojTiient  when: 

(i)  The  employee  or  the  prospective 
employer  rejects  the  possibility  of 
employment  and  all  discussions  of 
possible  employment  have  terminated; 
or 

(ii)  Two  months  have  transpired  after 
the  employee's  dispatch  of  an 
unsolicited  resume  or  employment 
proposal,  provided  the  employee  has 
received  no  indication  of  interest  in 
employment  discussions  from  the 
prospective  employer. 

(3)  For  purposes  of  this  definition,  a 
response  that  defers  discussions  until 
the  foreseeable  future  does  not 
constitute  rejection  of  an  unsolicited 
employment  overture,  proposal,  or 
resume  nor  rejection  of  a  prospective 
employment  possibility. 

Example  1:  An  employee  of  the  Health 
Care  Financing  Administration  is 
complimented  on  her  work  by  an  official  of  a 
State  Health  Department  who  asks  her  to  call 
if  she  is  ever  interested  in  leaving  Federal 
service.  The  employee  explains  to  the  State 
official  that  she  is  very  happy  with  her  job  at 
HCFA  and  is  not  interested  in  another  job. 
She  thanks  him  for  his  compliment  regarding 
her  work  and  adds  that  she'll  remember  his 
interest  if  she  ever  decides  to  leave  the 
Government.  The  employee  has  rejected  the 
unsolicited  employment  overture  and  has  not 
begun  seeking  employment. 

Example  2.  The  employee  in  the  preceding 
example  responds  by  stating  that  she  cannot 
discuss  future  employment  while  she  is 
working  on  a  project  affecting  the  Stale's 
health  care  funding  but  would  like  to  discuss 
employment  with  the  State  when  the  project 
is  completed.  Because  the  employee  has 
merely  deferred  employment  discussions 
until  the  foreseeable  future,  she  has  begun 
seeking  employment  with  the  State  Health 
Department. 

Example  3:  An  employee  of  the  Defense 
Contract  Audit  Agency  is  auditing  the 
overhead  accounts  of  an  Army  contractor. 
While  at  the  contractor's  headquarters,  the 
head  of  the  contractor's  accounting  division 
tells  the  employee  that  his  division  is  thinking 
about  hiring  another  accountant  and  asks 
whether  the  employee  might  be  interested  in 
leaving  DCAA.  The  DCAA  employee  says  he 
is  interested  in  knowing  what  kind  of  work 
would  be  involved.  They  discuss  the  duties  of 
the  position  the  accounting  division  would 
like  to  fill  and  the  DCAA  employee's 
qualifications  for  the  position.  They  do  not 
discuss  salary.  The  head  of  the  division 
explains  that  he  has  not  yet  received 
authorization  to  fill  the  particular  position 
and  will  get  back  to  the  employee  when  he 
obtains  the  necessary  approval  for  additional 


staling.  The  employee  and  the  contractor's 
ofTicial  have  engaged  in  negotiations 
regarding  possible  employment.  The 
employee  has  begun  seeking  employment 
with  the  Army  contractor. 

Example  4:  An  employee  of  the 
Occupational  Safety  and  Health 
Administration  helping  to  draft  safety 
standards  applicable  to  the  textile  industry 
has  mailed  his  resume  to  25  textile 
manufacturers.  He  has  begun  seeking 
employment  with  all  twenty-five.  If  he  does 
not  receive  a  response  from  any  of  the 
resume  recipients  indicating  an  interest  in 
employment  discussions,  the  employee  will 
be  seeking  employment  with  each  resume 
recipient  for  2  months  from  the  date  the 
particular  resume  was  dispatched.  However, 
if  he  withdraws  his  application  from  any 
recipient  or  if  he  is  notified  within  the  2- 
month  period  that  his  resume  has  been 
rejected  by  that  recipient,  he  will  no  longer 
be  seeking  employment  with  that  particular 
person  as  of  the  date  he  makes  such 
withdrawal  or  receives  such  notification. 

Example  5:  A  special  Govenmient 
employee  of  the  Federal  Deposit  Insurance 
Corporation  assisting  in  drafting  rules 
applicable  to  all  member  banks  mails  an 
unsolicited  letter  to  a  member  bank  offering 
her  services  as  a  contract  consultant.  She  had 
not  begun  seeking  employment  with  the  bank 
until  she  receives  some  response  indicating 
an  Interest  in  discussing  her  employment 
proposal.  A  letter  merely  acknowledging 
receipt  of  the  proposal  is  not  an  indication  ol 
interest  in  employment  discussions. 

(c)  Prospective  employer  means  any 
person  with  whom  the  employee  is 
seeking  employment.  Where  contacts 
that  constitute  seeking  employment  are 
made  by  or  with  an  agent  or  other 
intermediary,  the  term  prospective 
employer  includes: 

(1)  A  person  who  uses  that  agent  or 
other  intermediary  for  the  purpose  of 
seeking  to  establish  an  employment 
relationship  with  the  employee  if  the 
agent  identifies  the  prospective 
employer  to  the  employee;  and 

(2)  A  person  contacted  by  the 
employee's  agent  or  other  intermediary  ' 
for  the  purpose  of  seeking  to  establish 
an  employment  relationship  if  the  agent 
identifies  the  prospective  employer  to 
the  employee. 

Example  1:  An  employee  of  the  Federal 
Aviation  Administration  has  overall 
responsibility  for  airport  safety  inspections  in 
a  three-state  area.  She  has  retained  an 
employment  search  firm  to  help  her  find 
another  job.  The  search  firm  has  just  reported 
to  the  FAA  employee  that  it  has  given  her 
resume  to  and  had  promising  discussions 
with  two  airport  authorities  within  her 
jurisdiction.  Even  though  the  employee  has 
not  personally  had  employment  discussions 
with  either,  each  airport  authority  ii  her 
prospective  employer.  She  began  seeking 
employment  with  each  upon  learning  its 
identity  and  that  it  has  been  given  her 
resume. 


(d)  Direct  and  predictable 
particular  matter  have  the  r 
meanings  set  forth  in  9  2635 
and  (3)  of  this  part. 

S263S.604    Disqualification  w 
•mpioymant. 

(a)  Obligation  to  disquali) 
the  employee's  participatior 
authorized  in  accordance  w 
S  2635.605  of  this  subpart,  tli 
shall  not  participate  in  a  pai 
matter  that,  to  his  knowledg 
direct  and  predictable  effeci 
financial  interests  of  a  pros] 
employer  with  whom  he  is  r 
for  employment  within  the  r 
S  2635.603(b)  of  this  subpart 
employee  who  wishes  to  ini 
employment  contacts  with  e 
whose  financial  interests  he 
be  directly  affected  by  a  pai 
matter  to  which  he  is  assign 
steps  necessary  to  effect  sui 
disqualification  before  begii 
employment  with  that  perse 

(b)  Documentation  of  disc, 
Disqualification  is  accompli 
participating  in  the  particuli 
employee  need  not  file  a  wr 
disqualification  statement  u 
required  by  part  2634  of  this 
file  written  evidence  of  com 
an  ethics  agreement  with  th 
Government  Ethics  or  is  spe 
asked  by  an  agency  ethics  c 
a  written  disqualification  st 
However,  an  employee  may 
create  a  record  of  his  action 
providing  written  notice  to  i 

(c)  Notification  to  cowork 
employee  who  is  not  author 
determine  or  to  make  his  ov 
assignments  may.  as  a  prac 
need  to  notify  his  superviso 
person  responsible  for  his  a 
of  the  disqualifying  financia 
order  to  permit  the  supervis 
arrangements  to  fulfill  the  a 
responsibility  in  the  matter, 
oral  or  written  notification  ( 
employee's  disqualification 
made  to  coworkers  by  the  e 
supervisor  to  ensure  that  th 
is  not  involved  in  a  matter  f 
he  is  disqualified. 

Example  1:  An  employee  of  t 
of  Veterans  Affairs  is  participa 
audit  of  a  contract  for  laborato 
services.  Before  sending  his  res 
which  is  a  subcontractor  under 
contract,  the  employee  should  ( 
himself  from  participation  In  th 
he  cannot  withdraw  from  partii 
contract  audit  without  the  appr 
supervisor,  he  will  have  to  disc 
intentions  to  his  supervisor  in  c 
his  work  assignment  changed. 

Example  2:  An  employee  of  t 
Drug  Administration  is  contact 
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staging.  The  employee  and  the  contractor's 
ofTicial  have  engaged  in  negotiations 
regarding  possible  employment  The 
employee  has  begun  seeking  employment 
with  the  Army  contractor. 

Example  4:  An  employee  of  the 
Occupational  Safety  and  Health 
Administration  helping  to  draft  safety 
standards  applicable  to  the  textile  industry 
has  mailed  his  resume  to  25  textile 
manufacturers.  He  has  begun  seeking 
employment  with  all  twenty-five.  If  he  does 
not  receive  a  response  from  any  of  the 
resume  recipients  indicating  an  interest  in 
employment  discussions,  the  employee  will 
be  seeking  employment  %vith  each  resume 
recipient  for  2  months  from  the  date  the 
particular  resume  was  dispatched.  However, 
if  he  withdraws  his  application  from  any 
recipient  or  if  he  is  notified  within  the  2- 
month  period  that  his  resume  has  been 
rejected  by  that  recipient,  he  will  no  longer 
be  seeking  employment  with  that  particular 
person  as  of  the  date  he  makes  such 
withdrawal  or  receives  such  notification. 

Example  5:  A  special  Government 
employee  of  the  Federal  Deposit  Insurance 
Corporation  assisting  in  drafting  rules 
applicable  to  all  member  banks  mails  an 
unsolicited  letter  to  a  member  bank  offering 
her  services  as  a  contract  consultant.  She  ha^ 
not  begun  seeking  employment  with  the  bank 
until  she  receives  some  response  indicating 
an  interest  in  discussing  her  employment 
propos.Tl.  A  letter  merely  acknowledging 
receipt  of  the  proposal  is  not  an  indication  ol 
interest  in  employment  discussions. 

(c)  Prospective  employer  means  any 
person  with  whom  the  employee  is 
seeking  employment.  Where  contacts 
that  constitute  seeking  employment  are 
made  by  or  with  an  agent  or  other 
intermediary,  the  term  prospective 
employer  includes: 

(1)  A  person  who  uses  that  agent  or 
other  intermediary  for  the  purpose  of 
seeking  to  establish  an  employment 
relationship  with  the  employee  if  the 
agent  identifies  the  prospective 
employer  to  the  employee;  and 

(2)  A  person  contacted  by  the 
employee's  agent  or  other  intermediary  ' 
for  the  purpose  of  seeking  to  establish 
an  employment  relationship  if  the  agent 
identifies  the  prospective  employer  to 
ihe  employee. 

Example  1:  An  employee  of  the  Federal 
Aviation  Administration  has  overall 
responsibility  for  airport  safety  inspections  in 
a  three-state  area.  She  has  retained  an 
employment  search  firm  to  help  her  find 
another  job.  The  search  firm  has  just  reported 
to  the  FAA  employee  that  it  has  given  her 
resume  to  and  had  promising  discussions 
with  two  airport  authorities  within  her 
jurisdiction.  Even  though  the  employee  has 
not  personally  had  employment  discussions 
with  either,  each  airport  authority  ii  her 
prospective  employer.  She  began  seeking 
employment  with  each  upon  learning  its 
identity  and  that  it  has  been  given  her 
resume. 


(d)  Direct  and  predictable  effect  and 
particular  matter  have  the  respective 
meanings  set  forth  in  9  2635.402(b]  (1) 
and  (3)  of  this  part. 

S  2635.604    Disqualification  while  SMklng 
employmanL 

(a)  Obligation  to  disqualify.  Unless 
the  employee's  participation  is 
authorized  in  accordance  with 

S  2635.605  of  this  subpart,  the  employee 
shall  not  participate  in  a  particular 
matter  that,  to  his  knowledge,  has  a 
direct  and  predictable  effect  on  the 
financial  interests  of  a  prospective 
employer  with  whom  he  is  negotiating 
for  employment  within  the  meaning  of 
S  2635.603(b]  of  this  subpart.  An 
employee  who  wishes  to  initiate 
employment  contacts  with  a  person 
whose  financial  interests  he  knows  will 
be  directly  affected  by  a  particular 
matter  to  which  he  is  assigned  shall  take 
steps  necessary  to  effect  such 
disqualification  before  beginning  to  seek 
employment  with  that  person. 

(b)  Documentation  of  disqualification. 
Disqualification  is  accomplished  by  not 
participating  in  the  particular  matter.  An 
employee  need  not  file  a  written 
disqualification  statement  unless  he  is 
required  by  part  2634  of  this  chapter  to 
file  written  evidence  of  compliance  with 
an  ethics  agreement  with  the  Office  of 
Government  Ethics  or  is  specifically 
asked  by  an  agency  ethics  official  to  file 
a  written  disqualification  statement. 
However,  an  employee  may  elect  to 
create  a  record  of  his  actions  by 
providing  written  notice  to  a  supervisor. 

(c)  Notification  to  coworkers.  An 
employee  who  is  not  authorized  to 
determine  or  to  make  his  own 
assignments  may,  as  a  practical  matter, 
need  to  notify  his  supervisor  (or  other 
person  responsible  for  his  assignments) 
of  the  disqualifying  financial  interest  in 
order  to  permit  the  supervisor  to  make 
arrangements  to  fulfill  the  agency's 
responsibility  in  the  matter.  Appropriate 
oral  or  written  notification  of  the 
employee's  disqualification  may  be 
made  to  coworkers  by  the  employee  or  a 
supervisor  to  ensure  that  the  employee 
is  not  involved  in  a  matter  from  which 
he  is  disqualified. 

Example  1:  An  employee  of  the  Department 
of  Veterans  Affairs  is  participating  in  the 
audit  of  a  contract  for  laboratory  support 
services.  Before  sending  his  resume  to  a  lab 
which  is  a  subcontractor  under  the  VA 
contract,  the  employee  should  disqualify 
himself  from  participation  In  the  audit  Since 
he  cannot  withdraw  from  participation  in  the 
contract  audit  without  the  approval  of  his 
supervisor,  he  will  have  to  disclose  his 
intentions  to  his  supervisor  in  order  to  have 
his  work  assignment  changed. 

Example  2:  An  employee  of  the  Food  and 
Drug  Administration  is  contacted  in  writing 


by  a  pharmaceutical  company  concerning 
possible  employment  with  the  company.  The 
employee  is  actively  involved  in  formulating 
recommendations  to  improve  particular 
testing  procedures  that  would  directly  affect 
the  company.  Before  making  a  response  that 
is  not  a  rejection,  the  employee  should 
disqualify  himself  from  further  participation 
in  formulating  testing  procedures.  Where  he 
has  authority  to  ask  his  colleague  to  assume 
his  responsibility  in  the  matter,  he  may 
accomplish  his  disqualification  by 
transferring  the  work  to  that  coworker. 
However,  to  ensure  that  his  colleague  and 
others  with  whom  he  had  been  working  on 
the  recommendations  do  not  seek  his  advice 
regarding  testing  or  otherwise  involve  him  in 
the  matter,  It  may  be  necessary  for  him  to 
advise  those  individuals  of  his 
disqualification. 

Example  3:  The  General  Counsel  of  a 
regulatory  agency  wishes  to  engage  in 
discussions  regarding  possible  employment 
as  corporate  counsel  of  a  regulated  entity. 
Matters  directly  affecting  the  financial 
interests  of  the  regulated  entity  are  pending 
within  the  Office  of  General  Counsel,  but  the 
General  Counsel  will  not  be  called  upon  to 
act  in  any  such  matter  because  signature 
authority  for  that  particular  class  of  matters 
has  been  delegated  to  an  Assistant  General 
Counsel.  Because  the  General  Counsel  ia 
responsible  for  assigning  work  within  the 
Office  of  General  Counsel,  he  can  in  fact 
accomplish  his  disquahfication  by  simply 
avoiding  any  involvement  in  matters 
affecting  the  regulated  entity.  However, 
because  it  is  likely  to  be  assumed  by  others 
that  the  General  Counsel  is  involved  in  all 
matters  within  the  cognizance  of  the  Office  of 
General  Counsel,  he  may,  as  a  matter  of 
prudence,  wish  to  file  a  written 
disqualification  statement  with  the 
Commissioners  of  the  regulatory  agency  and 
provide  his  subordinates  with  written 
notification  of  his  disqualification,  or  he  may 
be  specifically  asked  by  an  agency  ethics 
official  to  file  a  written  disqualification 
statement. 

Example  4:  A  scientist  is  employed  by  the 
National  Science  foundation  as  a  special 
Government  employee  to  serve  on  a  panel 
that  reviews  grant  applications  to  fund 
research  relating  to  deterioration  of  the  ozone 
layer  She  is  discussing  possible  employment 
as  a  member  of  the  faculty  of  a  university 
that  several  years  earlier  received  an  NSF 
grant  to  study  the  effect  of  fiuorocarbons,  but 
has  no  grant  application  pending.  As  long  as 
the  university  does  not  submit  a  new 
application  for  the  panel's  review,  the 
employee  would  not  have  to  take  any  action 
to  effect  disqualification. 

(d)  Agency  determination  of 
substantial  conflict.  Where  the  agency 
determines  that  the  employee's  action  in 
seeking  employment  with  a  particular 
person  will  require  his  disqualification 
from  matters  so  central  or  critical  to  the 
performance  of  his  official  duties  that 
the  employee's  ability  to  perform  the 
duties  of  his  position  would  be 
materially  impaired,  the  agency  may 
allow  or  direct  the  employee  to  take 
annual  leave  or  leave  without  pay  while 


seeking  employment,  or  may  take  other 
appropriate  administrative  action. 

S  2635.605    Walv«r  or  autttortzatlon 
permitting  participation  wtill*  Making 
•mployinant 

(a)  Waiver.  Where,  as  defined  in 
S  2635.603(b)(l)(i)  of  this  subpart,  an 
employee  is  engaged  in  discussions  that 
constitute  employment  negotiations  for 
purposes  of  18  U.S.C.  208(a),  the 
employee  may  participate  in  a  particular 
matter  that  has  a  direct  and  predictable 
effect  on  the  financial  interests  of  a 
prospective  employer  only  after 
receiving  a  written  waiver  issued  under 
the  authority  of  18  U.S.C.  208(b)(1)  or 
(b)(3).  These  waivers  are  described  in 

S  2635.402(d}  of  this  part. 

Example  1:  An  employee  of  the  Department 
of  Agriculture  has  had  two  telephone 
conversations  with  an  orange  grower 
regarding  possible  employment.  They  have 
discussed  the  employee's  qualifications  for  ■ 
particular  position  with  the  grower,  but  have 
not  yet  discussed  salary  or  other  specific 
terms  of  employment.  The  employee  is 
negotiating  for  employment  within  the 
meaning  of  18  U.S.C.  208(a)  and 
i  2635.e03(b)(l)(i)  of  this  subpart  In  the 
absence  of  a  written  waiver  issued  under  18 
U.S.C.  208(b)(1).  she  may  not  take  official 
action  on  a  complaint  filed  by  a  competitor 
alleging  that  the  grower  has  shipped  oranges 
in  violation  of  applicable  quotas. 

(b)  Authorization  by  agency  designee. 
Where  an  employee  is  seeking 
employment  within  the  meaning  of 

S  2635.603(b)(1)  (ii)  or  (iii)  of  this 
subpart,  a  reasonable  person  would  be 
likely  to  question  his  impartiality  if  he 
were  to  participate  in  a  particular  mattei 
that  has  a  direct  and  predictable  effect 
on  the  financial  interests  of  any  such 
prospective  employer.  The  employee 
may  participate  in  such  matters  only 
where  the  agency  designee  has 
authorized  his  participation  in 
accordance  with  the  standards  set  forth 
in  S  2635.502(d)  of  this  part. 

Example  1:  Within  the  past  month,  an 
employee  of  the  Education  Department 
mailed  her  resume  to  a  university.  She  is  thus 
seeking  employment  with  the  university 
within  thepeaning  of  {  2635.603(b)(l)(ii)  of 
this  subpart  even  though  she  has  received  no 
reply.  In  the  absence  of  specific  authorization 
by  the  agency  designee  in  accordance  with 
I  2635.S02(d).  she  may  not  participate  in  an 
assignment  to  review  a  grant  application 
submitted  by  the  university. 

S  2635.606    Disquaimcatton  upon 
conclusion  of  smployment  negotiations. 

(a)  Offer  accepted.  An  employee  who 
has  sought  and  accepted  employment 
shall  be  disquaUfied  from  taking  official 
action  in  a  particular  matter  that  has  a 
direct  and  predictable  effect  on  the 
financial  interests  of  the  person  by 
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whom  he  is  employed  or  with  whom  he 
has  an  arrangement  concerning  future 
employment,  unless  authorized  to 
participate  in  the  matter  by  a  written 
waiver  issued  under  the  authority  of  18 
U.S.C.  208  (b)(1)  or  (b)(3).  These  waivers 
are  described  in  S  2635.402(d)  of  this 
part. 

Example  1:  A  military  officer  has  accepted 
a  job  with  a  defense  contractor  to  begin  in  6 
months,  after  his  retirement  from  military 
service.  During  the  period  that  he  remains 
with  the  Government,  the  officer  may  not 
participate  in  the  administratio.n  of  a  contract 
with  that  particular  defense  contractor  unless 
he  has  received  a  written  waiver  under  the 
authority  of  18  U.S.C.  208(b)(1). 

(b)  Offer  refected  or  not  wade.  The 
agency  designee  for  the  purpose  of 
S  2635.502(c]  of  this  part  may,  in  an 
appropriate  case,  determine  that  an 
employee  not  covered  by  the  preceding 
paragraph  who  has  sought  but  is  no 
longer  seeking  employment  nevertheless 
shall  be  subject  to  a  period  of 
disqualification  upon  the  conclusion  of 
employment  negotiations.  Any  such 
determination  shall  be  based  on  a 
consideration  of  all  relevant  factors, 
including  those  listed  in  S  2635.502(d]  of 
this  part,  and  a  determination  that  the 
concern  that  a  reasonable  person  may 
question  the  integrity  of  the  agency's 
decisionniaking  process  outweighs  the 
Government's  interest  in  the  employee's 
participation  in  the  matter. 

Example  1:  An  employee  of  the  Securities 
and  Exchange  Commission  was  relieved  of 
responsibility  for  an  investigation  of  a 
broker-dealer  while  seeking  employment  with 
the  law  firm  representing  the  broker-dealer  in 
that  matter.  The  firm  did  not  offer  her  the 
partnership  position  she  sought.  Even  though 
she  is  no  longer  seeking  employment  with  the 
firm,  she  may  continue  to  be  disqualified 
from  participating  in  the  investigation  based 
on  a  det^^n^iuation  by  the  agency  designee 
that  the  concern  that  a  reasonable  person 
might  question  whether,  in  view  of  the  history 
of  the  employment  negotiations,  she  could  act 
impartially  if  the  matter  outweighs  the 
Government's  interest  in  her  participation. 

Subpart  G— Misuse  of  Position 
§2635.701    Overview. 

This  subpart  contains  provisions 
relating  to  the  proper  use  of  official  time 
and  authority,  and  of  information  and 
resources  to  which  an  employee  has 
access  because  of  his  Federal 
employment.  This  subpart  sets  forth 
standards  relating  to: 

(a)  Use  of  public  office  for  private 
gain; 

(b)  Use  of  nonpublic  information; 

(c)  Use  of  Government  propwrty;  and 

(d)  Use  of  cfTicial  time. 


S  2635.702    Um  of  public  office  for  private 
gain. 

An  employee  shall  not  use  his  public 
office  for  his  own  private  gain  or  for  the 
private  gain  of  friends,  relatives,  or 
persons  with  whom  the  employee  is 
affiliated  in  a  nongovenunental 
capacity,  including  nonprofit 
organizations  of  which  the  employee  is 
an  oHicer  or  member,  and  persons  with 
whom  the  employee  has  or  seeks 
employment  or  business  relations.  The 
specific  prohibitions  set  forth  in 
paragraphs  (a)  through  (d)  of  this  section 
apply  this  general  principle,  but  are  not 
i.ntended  to  be  exclusive  or  to  limit  the 
application  of  this  section. 

(a)  Inducement  or  coercion  of 
benefits.  An  employee  shall  not  use  or 
permit  the  use  of  his  Government 
position  or  title  or  any  authority  with  his 
public  office  in  a  manner  that  is 
intended  to  coerce  or  induce  another 
person,  including  a  subordinate,  to 
provide  any  benefit,  financial  or 
otherwise,  to  himself  or  to  friends, 
relatives,  or  persons  with  whom  the 
employee  is  affiliated  in  a 
nongovernmental  capacity. 

Example  1:  Offering  to  pursue  a  relative's 
consumer  complaint  over  a  household 
appliance,  an  employee  of  the  Securities  and 
Exchange  Commission  called  the  general 
counsel  of  the  manufacturer  and.  in  the 
course  of  discussing  the  problem,  stated  that 
he  worked  at  the  SEC  and  was  responsible 
for  reviewing  the  company's  filings.  The 
employee  violated  the  prohibition  against  use 
of  public  office  for  private  gain  by  invoking 
his  official  authority  in  a'^  attempt  to 
influence  action  to  benefit  his  relative. 

Example  2:  An  employee  of  the  Department 
of  Commerce  was  asked  by  a  friend  to 
determine  why  his  firm's  export  license  had 
not  yet  been  granted  by  another  office  within 
the  Department  of  Commerce.  At  a 
department-level  staff  meeting,  the  employee 
raised  as  a  matter  for  official  inquiry  tlie 
delay  in  approval  of  the  particular  license 
and  asked  that  the  particular  lirense  be 
expedited.  The  official  used  iier  public  o^ice 
in  an  attempt  to  benefit  her  friend  and,  in 
acting  as  her  friend's  agent  for  the  purpose  of 
pursuing  the  export  license  with  the 
Department  of  Commerce,  also  violated  18 
U.S.C.  205. 

(b)  Appearance  of  governmental 
sanction.  Except  as  otherwise  provided 
in  this  part,  an  employee  shall  not  use  or 
permit  the  use  of  his  Government 
position  or  title  or  any  authority 
associated  with  his  public  office  in  a 
manner  that  could  reasonably  be 
construed  to  imply  that  his  agency  or  the 
Government  sanctions  or  endorses  his 
personal  activities  or  those  of  another. 
When  teaching,  speaking,  or  writing  in  a 
personal  capacity,  he  may  refer  to  his 
official  title  or  position  only  as 
permitted  by  {  2635.807(b)  of  this  part. 
He  may  sign  a  letter  of  recommendation 


using  his  official  title  only  in  response  to 
a  request  for  an  employment 
recommendation  or  character  reference 
based  upon  personal  knowledge  of  the 
ability  or  character  of  an  individual  with 
whom  he  has  dealt  in  the  course  of 
Federal  employment  or  whom  he  is 
recommending  for  Federal  employment. 

Example  1:  An  employee  of  the  Department 
of  the  Treasury  who  is  asked  to  provide  a 
letter  of  recommendation  for  a  former 
subordinate  on  his  staff  may  provide  the 
recommendation  using  o^icial  stationery  and 
may  sign  the  letter  using  his  official  title.  If. 
however,  the  request  is  for  the 
recommendation  of  a  personal  friend  with 
whom  he  has  not  dealt  in  the  Government, 
the  employee  should  not  use  official 
stationery  or  sign  the  letter  of 
recommendation  using  his  official  title,  unless 
the  recommendation  is  for  Federal 
employment.  In  writing  the  letter  of 
recommendation  for  his  personal  friend,  it 
may  be  appropriate  for  the  employee  to  refer 
to  his  official  position  in  the  body  of  the 
letter. 

(c)  Endorsements.  Except  in 
furtherance  of  statutory  authority  to 
promote  products,  services  or 
enterprises,  an  employee  shall  not  use 
or  permit  the  use  of  his  Government 
position  or  title  or  any  authority 
associated  with  his  public  office  to 
endorse  any  product,  service,  or 
enterprise. 

Example  1:  A  Commissioner  of  the 
Consumer  Product  Safety  Commission  may 
not  appear  in  a  television  commercial  in 
which  she  endorses  an  electrical  appliance 
produced  by  her  former  employer,  stating 
that  it  has  been  found  by  the  CPSC  to  be  safe 
for  residential  use. 

Example  2:  A  Foreign  Commercial  Service 
officer  from  the  Department  of  Commerce  is 
asked  by  a  United  States  telecommunications 
company  to  meet  with  representatives  of  the 
Government  of  Spain,  which  is  in  the  process 
of  procuring  telecommunications  services  and 
equipment.  The  company  is  bidding  against 
five  European  companies  and  the  statutory 
mission  of  the  Department  of  Commerce 
includes  assisting  the  export  activities  of  U.S. 
companies.  As  part  of  his  official  duties,  the 
Foreign  Commercial  Service  officer  may  meet 
with  Spanish  officials  and  explain  the 
advantages  of  procuring  from  the  United 
States  company. 

Example  3:  An  employee  of  the  Nation-il 
Aeronauti'cs  and  Space  Administration  who 
works  on  weekends  as  an  automobile 
salesman  cannot  be  featured  in  a  television 
commercial  that  advertises  the  opportunity  to 
buy  a  car  from  a  "real  astronaut." 

(d)  Performance  of  official  duties 
affecting  a  private  interest  To  ensure 
that  the  performance  of  his  official 
duties  does  not  give  rise  to  an 
appearance  of  use  of  public  office  for 
private  gain  or  of  giving  preferential 
treatment,  an  employee  whose  duties 
would  affect  the  financial  interests  of 


certain  persons  with  wfaon 
significant  relationships  sh 
with  any  applicable  requiri 
§  263S.502  of  this  part. 

(e)  Use  of  ranks  and  ten. 
Nothing  in  this  section  pro! 
employee  who  is  ordinarib 
using  a  general  term  of  adc 
'The  Honorable",  or  a  rani 
military  or  ambassadorial 
using  that  term  of  address 
connection  with  a  persona 

§2635.703    Use  of  nonput>lii 

(a)  Prohibition.  An  empl 
engage  in  a  fmancial  trans 
nonpublic  information,  nor 
improper  use  of  nonpublic 
to  further  his  own  private  i 
that  of  another,  whether  th 
recommendation,  or  by  kn< 
unauthorized  disclosure. 

(b)  Definition  ofnonpubi 
information.  For  purposes ' 
section,  nonpublic  informa 
information  that  the  emplo 
reason  of  Federal  employn 
he  knows  or  reasonably  sh 
has  not  been  made  availab 
general  public.  It  includes  i 
that  he  knows  or  reasonab 
know: 

(1)  Is  routinely  exempt  fi 
under  5  U.S.C.  552  or  other 
protected  from  disclosure  1 
executive  order 

(2)  Is  designated  as  confi 
agency;  or 

(3)  Has  not  actually  beei 
disseminated  to  the  genera 
is  not  authorized  to  be  mac 
to  the  public  on  request. 

Example  1:  A  Navy  employi 
coune  of  her  duties  that  a  smi 
will  be  awarded  a  Navy  contr 
electrical  test  equipment.  She 
any  action  to  purchase  stock  1 
corporation  or  its  suppliers  an 
advise  friends  or  relatives  to  c 
public  announcement  of  the  ai 
BctioQS  could  violate  insider  ti 
well  as  tiiis  section. 

Example  Z-  A  General  Servi 
Administration  employee  invc 
evaluating  proposals  for  a  con 
contract  cannot  disclose  the  t< 
competing  proposal  to  a  frienc 
company  bidding  on  the  work 
of  ttw  contract,  bid  or  propose 
nonpublic  information  specific 
by  41  U.S.C  423. 

Example  3:  An  employee  is 
source  selection  team  asaignei 
proposals  submitted  by  severe 
response  to  an  Army  solicitati 
parts.  As  a  member  of  the  eva 
the  employee  has  access  to  pr 
information  regarding  the  prcx 
metfaodi  of  Alpha  Corporatior 
competitor*.  He  may  not  use  ti 
to  asaiBt  Beta  Company  in  dra 
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using  his  official  title  only  in  response  to 
a  request  for  an  employment 
recommendation  or  character  reference 
based  upon  personal  knowledge  of  the 
ability  or  character  of  an  individual  with 
whom  he  has  dealt  in  the  course  of 
Federal  employment  or  whom  he  is 
recommending  for  Federal  employment. 

Example  1:  An  employee  of  the  Department 
of  the  Treasury  who  is  asked  to  provide  a 
letter  of  recommendation  for  a  former 
subordinate  on  his  staff  may  provide  the 
recommendation  using  official  stationery  and 
may  sign  the  letter  using  his  ofHcial  title.  If, 
however,  the  request  is  for  the 
recommendation  of  a  personal  friend  with 
whom  he  has  not  dealt  in  the  Government, 
the  employee  should  not  use  official 
stationery  or  sign  the  letter  of 
recommendation  using  his  official  title,  unless 
tlie  recommendation  is  for  Federal 
employment.  In  writing  the  letter  of 
recommendation  for  his  personal  friend,  it 
may  be  appropriate  for  the  employee  to  refer 
to  his  official  position  in  the  body  of  the 
letter. 

(c)  Endorsements.  Except  in 
furtherance  of  statutory  authority  to 
promote  products,  services  or 
enterprises,  an  employee  shall  not  use 
or  permit  the  use  of  his  Government 
position  or  title  or  any  authority 
associated  with  his  public  o^ice  to 
endorse  any  product,  service,  or 
enterprise. 

Example  1:  A  Commissioner  of  the 
Consumer  Product  Safety  Commission  may 
not  appear  in  a  television  commercial  in 
which  she  endorses  an  electrical  appliance 
produced  by  her  former  employer,  stating 
that  it  has  been  found  by  the  CPSC  to  be  safe 
for  residential  use. 

Example  2:  A  Foreign  Commercial  Service 
officer  from  the  Department  of  Commerce  is 
asked  by  a  United  States  telecommunications 
company  to  meet  with  representatives  of  the 
Government  of  Spain,  which  is  in  the  process 
of  procuring  telecommunications  services  and 
equipment.  The  company  is  bidding  against 
Rve  European  companies  and  the  statutory 
mission  of  the  Department  of  Commerce 
includes  assisting  the  expori  activities  of  U.S. 
companies.  As  part  of  his  official  duties,  the 
Foreign  Commercial  Service  officer  may  meet 
with  Spanish  officials  and  explain  the 
advantages  of  procuring  from  the  United 
States  company. 

Example  5;  An  employee  of  the  National 
Aeronauti'cs  and  Space  Administration  who 
works  on  weekends  as  an  automobile 
salesman  cannot  be  featured  in  a  television 
commercial  that  advertises  the  opportunity  to 
buy  a  car  from  a  "real  astronaut." 

(d)  Performance  of  official  duties 
affecting  a  private  interest  To  ensure 
that  the  performance  of  his  official 
duties  does  not  give  rise  to  an 
appearance  of  use  of  public  office  for 
private  gain  or  of  giving  preferential 
treatment,  an  employee  whose  duties 
would  affect  the  financial  interests  of 
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certain  persons  with  whom  he  has 
significant  relationships  shall  comply 
with  any  applicable  requirements  of 
§  263S.502  of  this  part. 

(e)  Use  of  ranks  and  terms  of  address. 
Nothing  in  this  section  prohibits  an 
employee  who  is  ordinarily  addressed 
using  a  general  term  of  address,  such  as 
'The  Honorable",  or  a  rank,  such  as  a 
military  or  ambassadorial  rank,  from 
using  that  term  of  address  or  rank  in 
connection  with  a  personal  activity. 

§2635.703    Us*  of  nonp(it>ltc  information. 

(a)  Prohibition.  An  employee  shall  not 
engage  in  a  fmancial  transaction  using 
nonpublic  information,  nor  allow  the 
improper  use  of  nonpublic  information 
to  further  his  own  private  interest  or 
that  of  another,  whether  through  advice, 
recommendation,  or  by  knowing 
unauthorized  disclosure. 

(b)  Definition  of  nonpublic 
information.  For  purposes  of  this 
section,  nonpublic  information  is 
information  that  the  employee  gains  by 
reason  of  Federal  employment  and  that 
he  knows  or  reasonably  should  know 
has  not  been  made  available  to  the 
general  publia  It  includes  information 
that  he  knows  or  reasonably  should 
know: 

(1)  Is  routinely  exempt  from  disclosure 
under  5  U.S.C.  552  or  otherwise 
protected  from  disclosure  by  statute  or 
executive  order 

(2)  Is  designated  as  confidential  by  an 
agency:  or 

(3]  Has  not  actually  been 
disseminated  to  the  general  public  and 
is  not  authorized  to  be  made  available 
to  the  public  on  request. 

Example  1:  A  Navy  employee  learnt  in  the 
course  of  her  duties  that  a  small  corporation 
will  be  awarded  a  Navy  contract  for 
electrical  test  equipment.  She  may  not  take 
any  action  to  purchase  stock  in  the 
corpwration  or  its  suppliers  and  she  may  not 
advise  friends  or  relatives  to  do  so  until  after 
public  announcement  of  the  award.  Such 
actions  could  violate  insider  trading  laws  as 
well  as  this  section. 

Example  2:  A  General  Services 
Administration  employee  involved  in 
evaluating  proposals  for  a  construction 
contract  cannot  disclose  the  terms  of  a 
competing  proposal  to  a  friend  employed  by  a 
company  bidding  on  the  work.  Prior  to  award 
of  the  contract,  bid  or  proposal  information  is 
nonpublic  information  specifically  protected 
by  41  U.S.C  423. 

Elxample  3:  An  employee  is  a  member  of  a 
source  selection  team  assigned  to  review  the 
proposals  submitted  by  several  companies  in 
response  to  an  Army  solicitation  for  spare 
parts.  As  a  member  of  the  evaluation  team, 
the  employee  has  access  to  proprietary 
information  regarding  the  production 
metliads  of  Alpha  Corporation,  one  of  the 
competitors.  He  may  not  use  that  information 
to  assist  Beta  Company  in  drafting  a  proposal 


to  compete  for  a  Navy  spare  parti  contract 
Parts  3. 14  and  15  of  dte  Federal  Acquisition 
Regulation  restrict  the  release  of  Information 
related  to  procurements  and  other  contractor 
information  that  must  be  protected  under  18 
U.S.C.  1905  and  41  U.S.C.  423. 

Example  4:  An  employee  of  the  Nuclear 
Regulatory  Commission  inadvertently 
includes  a  document  that  is  exempt  from 
disclosure  with  a  group  of  documents 
released  Ui  response  to  a  Freedom  of 
Information  Act  request  Regardless  of 
whether  the  document  is  used  improp«-ly,  the 
employee's  disclosure  does  not  violate  this 
section  because  it  nvas  aot  ■  knowing 
unauthorized  disclosure  made  for  the  purpose 
of  furthering  a  private  interest 

Example  S:  An  employee  of  the  Army 
Corps  of  Engineers  is  actively  involved  in  the 
activities  of  an  organization  whose  goals 
relate  to  protection  of  the  environment.  The 
employee  may  not.  other  than  as  permitted 
by  agency  procedures,  give  the  organization 
or  a  newspaper  reporter  nonpublic 
information  about  long-range  plans  to  build  a 
particular  dam. 

S  2635.704    Use  Of  Qovmment  propTty. 

(a)  Standard.  An  employee  has  a  duty 
to  protect  and  conserve  Government 
property  and  shall  not  use  such 
property,  or  allow  its  use,  for  other  than 
authorized  purposes. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Government  property  includes  any 
form  of  real  or  personal  property  in 
which  the  Government  has  an 
ownership,  leasehold,  or  other  property 
interest  as  well  as  any  right  or  other 
intangible  interest  tliat  is  purchased 
with  Government  funds,  including  the 
services  of  contractor  personnel.  The 
term  includes  office  supplies,  telephone 
and  other  telecommunications 
equipment  and  services,  the 
Government  mails,  automated  data 
processing  capabilities,  printing  and 
reproduction  facilities.  Government 
records,  and  Government  vehicles. 

(2)  Authorized  purposes  are  only 
those  purposes  authorized  by  law  or 
regulation  for  the  performance  of  official 
duty.  In  the  absence  of  such  authority, 
an  employee's  use  of  Government 
property  for  any  purpose  luirelated  to 
the  performance  of  his  official  duties  is 
improper.  However,  on  his  own  time, 
provided  such  use  does  not 
inconvenience  the  agency,  an  employee: 

(i)  May  occasionally  use  microfiche 
and  printed  library  and  general 
reference  materials;  and 

(ii)  May  be  authorized  by  his 
supervisor  to  use  microfiche  and  printed 
library  and  general  reference  materials 
and  word  processing  equipment  for 
purposes  of  professional  development 
where  there  is  a  negligible  cost  to  the 
Government 


Example  1:  Under  regulstions  of  the 
General  Services  Administration  at  41  CFR 
201-38.007-1,  an  employee  may  use  the 
Govenunent  telepbones  to  make  a  brief  local 
call  to  her  daughter's  day  care  center  or  to 
make  a  commercial  long  distance  call 
charged  to  her  personal  calling  card. 

Example  2:  An  employee  of  the  Defens* 
Contract  Audit  Agency  is  taking  a  night 
course  on  cost  accounting  as  part  of  a 
masters  degree  program.  She  may  be 
authorized  by  tiie  supervisor  to  use  the 
agency's  library  and  her  office  «vord 
processor  during  nonduty  hours  to  research 
and  write  a  paper  reqtiired  for  the  course. 

Example  3:  An  employee  of  the  Commodity 
Futures  Trading  Commisstoo  whose  office 
computer  gives  him  access  to  a  commercial 
service  pro\'iding  information  for  investors 
may  not  use  that  service  for  personal 
investment  research. 

S  2634.705    Ua*  Of  Official  TkiM. 

(a)  Use  of  an  employee's  own  time.  An 
employee  shall  not  use  official  time 
other  than  in  an  honest  effort  to  perform 
official  duties.  An  employee  not  under  a 
leave  system,  including  a  Presidential 
appointee  exempted  under  5  U.S.C. 
6301(2],  has  an  obligation  to  expend  an 
honest  effort  and  a  reasonable 
proportion  of  his  time  in  the 
performance  of  official  duties. 

(b)  Use  of  a  subordinate's  time.  An 
employee  shall  not  direct  coerce,  or 
request  a  subordinate  to  use  official 
time  to  perform  activities  other  than 
those  required  in  the  performance  of 
official  duties. 

Example  1:  An  employee  of  the  Department 
of  Housing  and  Urban  Development  may  not 
ask  his  secretary  to  type  his  personal 
correspondence  during  duty  hours.  Further, 
directing  or  coercing  a  subordinate  to  perform 
such  activities  during  nonduty  hours 
constitutes  an  improper  use  of  public  office 
for  private  gain  in  violation  of  {  263S.7t}2ta) 
or  this  subpart.  Where  the  arrangement  is 
entirely  voluntary  and  appropriate 
compensation  is  paid,  the  secretary  may  type 
the  correspondence  at  home  on  her  own  time. 

Subpart  H— Outside  Activities 

§  2635.601    Overvlaw. 

(a)  This  subpart  contains  provisions 
relating  to  outside  employment  outside 
activities  and  personal  financial 
obligations  of  employees.  Several  of 
these  provisions  apply  to 
imcompensated  as  well  as  to 
compensated  outside  activities. 

(b)  An  employee  who  wishes  to 
engage  in  outside  employment  or  other 
outside  activities  must  comply  with  all 
relevant  provisions  t)f  this  subpart 
including,  when  applicable: 

(1)  The  prohibition  on  outside 
employment  or  any  other  outside 
activity  that  conflicts  with  the 
employee's  official  duties: 
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(2)  Any  agency-specific  requirement 
for  prior  approval  of  outside 
employment  or  activities; 

(3)  The  limitations  on  receipt  of 
outside  earned  income  by  certain 
Presidential  appointees  and  other 
roncareer  employees; 

(4)  The  limitations  on  paid  and  unpaid 
service  as  an  expert  witness; 

(5)  The  limitations  on  participation  in 
professional  organizations; 

(6)  The  limitations  on  paid  and  unpaid 
teaching,  speaking,  and  writing;  and 

(7)  The  limitations  on  fundraising 
activities. 

(c)  Outside  employment  and  other 
outside  activities  of  employees  must 
also  comply  with  applicable 
requirements  set  forth  in  other  subparts 
of  this  part  and  with  applicable  statutes 
and  regulations.  Relevant  provisions  of 
law,  many  cf  which  are  listed  in  subpart 
I  of  this  part,  iiiay  include: 

(1)  18  U.S.C.  201(b),  which  prohibits  a 
public  official  from  seeking,  accepting  or 
agreeing  to  receive  or  accept  anything  of 
value  in  return  for  being  influenced  in 
the  performance  of  an  official  act  or  for 
being  induced  to  take  or  omit  to  take 
any  action  in  violation  of  his  official 
duty. 

(2)  18  U.S.C.  201(c),  which  prohibits  a 
public  official,  otherwise  than  as 
provided  by  law  for  the  proper 
discharge  of  official  duty,  from  seeking, 
accepting,  or  agreeing  to  receive  or 
accept  anything  of  value  for  or  because 
of  any  official  act. 

(3)  18  U.S.C.  203(a),  which  prohibits  an 
employee  from  seeking,  accepting,  or 
agreeing  to  receive  or  accept 
compensation  for  any  representational 
services,  rendered  personally  or  by 
another,  in  relation  to  any  particular 
matter  in  which  the  United  States  is  a 
party  or  has  a  direct  and  substantial 
interest,  before  any  department,  agency, 
or  othr.r  specified  entity  of  the  United 
States.  This  statute  contains  several 
exceptions,  as  well  as  standards  for 
special  Government  employees  that 
limit  the  scope  of  the  restriction. 

(4)  18  U.S.C.  205,  which  prohibits  an 
employee,  whtLher  or  not  for 
compensation,  from  acting  as  agent  or 
attorney  for  anyone  in  a  claim  against 
the  United  States  or  from  acting  as  agent 
or  attorney  for  anyone,  before  any 
department,  agency,  or  other  specified 
entity  of  the  United  States,  in  any 
particular  matter  in  which  the  United 
States  is  a  party  or  has  a  direct  and 
substantial  interest.  It  also  prohibits 
receipt  of  any  gratuity,  or  any  share  of 
or  interest  in  a  clahn  against  the  United 
States,  in  consideration  for  assisting  in 
the  prosecution  of  such  claim.  This 
statute  contains  several  exceptions,  as 
well  as  standards  for  special 


Government  employees  that  limit  the 
scope  of  the  restrictions. 

(5)  18  U.S.C.  209,  which  prohibits  an 
employee,  other  than  a  special 
Government  employee,  from  receiving 
any  salary  or  any  contribution  to  or 
supplementation  of  salary  from  any 
source  other  than  the  United  States  as 
compensation  for  services  as  a 
Government  employee.  The  statute 
contains  several  exceptions  that  limit  its 
applicability. 

(6)  The  Emoluments  Clause  of  the 
United  States  Constitution,  article  I, 
section  9,  clause  8,  which  prohibits  an 
employee  from  accepting  any  gift,  office, 
title  or  emolument,  including  salary  or 
compensation,  from  any  foreign 
govermnent  except  as  authorized  by 
Congress.  In  addition,  18  U.S.C.  219 
generally  prohibits  any  employee  from 
acting  as  an  agent  of  a  foreign  principal, 
including  a  foreign  government, 
corporation  or  person,  if  the  employee 
would  be  required  to  register  as  a 
foreign  agent  under  22  U.S.C.  611  et  seq. 

(7)  The  Hatch  Act,  5  U.S.C.  7321 
through  7328,  which  prohibits  most 
employees  from  engaging  in  certain 
partisan  political  activities. 

(8)  The  honorarium  prohibition.  5 
U.S.C.  App.,  which  prohibits  an 
employee,  other  than  a  special 
Government  employee,  from  receiving 
any  compensation  for  an  appearance, 
speech  or  article.  Implementing 
regulations  are  contained  in  §§  2636.201 
through  2636.205  of  this  subchapter. 

(9)  The  hmitations  on  outside 
employment,  5  U.S.C.  App.,  which 
prohibit  a  covered  noncareer  employee's 
receipt  of  compensation  for  specified 
activities  and  provide  that  he  shall  not 
allow  his  name  to  be  used  by  any  firm 
or  other  entity  which  provides 
professional  services  involving  a 
fiduciary  relationship.  Implementing 
regulations  are  contained  in  §  §  2636.305 
through  2636.307  of  this  subchapter. 

§  2635.802    Conflicting  outside 
employment  and  activities. 

An  employee  shall  not  engage  in 
outside  employment  or  any  other 
outside  activity  that  conflicts  with  his 
official  duties.  An  activity  conflicts  with 
an  employee's  official  duties: 

(a)  IJf  it  is  prohibited  by  statute  or  by 
an  agency  supplemental  regulation;  or 

(b)  If,  under  the  standards  set  forth  in 
§  §  2635.402  and  2635.502  of  this  part,  it 
would  require  the  employee's 
disquahfication  from  matters  so  central 
or  critical  to  the  performance  of  his 
official  duties  that  the  employee's  ability 
to  perform  the  duties  of  his  position 
would  be  materially  impaired. 

Employees  are  cautioned  that  even 
though  an  outside  activity  may  not  be 


prohibited  under  this  section,  it  may 
nevertheless  require  the  employee  to 
disqualify  himself  from  participation  in 
certain  particular  matters  under  either 
subpart  D  or  subpart  E  of  this  part. 

Example  1:  An  employee  of  the 
Environinental  Protection  Agency  has  just 
been  promoted.  His  principal  duty  in  his  new 
position  is  to  write  regulations  relating  to  the 
disposal  of  hazardous  waste.  The  employee 
may  not  continue  to  serve  as  president  of  a 
nonprofit  environmental  organization  that 
routinely  submits  comments  on  such 
regulations.  His  service  as  an  officer  would 
require  his  disqualiflcation  from  duties 
critical  to  the  perfonnance  of  his  official 
duties  on  a  basis  so  frequent  as  to  materially 
impair  his  ability  to  perform  the  duties  of  his 
position. 

§  2635.803    Prior  approval  for  outside 
employment  and  activities. 

Where  required  by  agency 
supplemental  regulation,  an  employee 
shall  obtain  prior  approval  before 
engaging  in  outside  employment  or 
activities.  Where  it  is  desirable  for  the 
purpose  of  administering  its  ethics 
program,  an  agency  may,  by 
supplemental  regulation,  require 
employees  or  any  category  of  employees 
to  obtain  prior  approval  before  engaging 
in  any  or  specific  types  of  outside 
employment  or  activities. 

Note:  Any  requirement  for  prior  approval 
of  employment  or  activities  contained  in  any 
agency  regulation,  instruction,  or  other 
issuance  in  effect  prior  to  the  effective  dale  of 
this  part  shall  constitute  a  requirement  for 
prior  approval  for  purposes  of  this  section  for 
one  year  after  the  effective  date  of  this  part 
or  until  issuance  of  an  agency  supplemental 
regulation,  whichever  occurs  first. 

§  2635.804    Outside  earned  Income 
limitations  applicable  to  certain  Presidential 
appointees  and  ottier  noncareer 
employees. 

(a)  Presidential  appointees  to  full- 
time  noncareer  positions.  A  Presidential 
appointee  to  a  full-time  noncareer 
position  shall  not  receive  any  outside 
earned  income  for  outside  employment, 
or  for  any  other  outside  activity, 
performed  during  that  Presidential 
appointment.  This  limitation  does  not 
apply  to  any  outside  earned  income 
received  for  outside  employment,  or  for 
any  other  outside  activity,  carried  out  in 
satisfaction  of  the  employee's  obligation 
under  a  contract  entered  into  prior  to 
April  12, 1989. 

(b)  Covered  noncareer  employees. 
Covered  noncareer  employees,  as 
defined  in  §  2636.303(a)  of  this 
subchapter,  may  not.  in  any  calendar 
year,  receive  outside  earned  income 
attributable  to  that  calendar  year  which 
exceeds  15  percent  of  the  annual  rate  of 
basic  pay  for  level  II  of  the  Executive 


Schedule  under  5  U.S.C.  531 
effect  on  January  1  of  such  i 
year.  Employees  should  cor 
regulations  implementing  tt 
vt^ch  are  contained  in  SS  2 
through  2636.304  of  this  sub 
Note:  In  addition  to  the  15  pc 
limitation  on  outside  earned  in 
noocsreer  employees  are  prohi 
receiving  any  compensation  foi 
profession  which  involves  a  flc 
relatiooship:  afHliating  with  or 
employed  by  a  firm  or  other  en 
provides  professional  services 
fiduciary  relationship:  serving ; 
member  of  the  board  of  any  as 
corporation  or  other  entity;  or  ( 
without  prior  approval.  Implen; 
regulations  are  contained  in  S  j 
through  2S36J07  of  this  subcha 

(c)  Definitions.  For  purpo 
section: 

(1)  Outside  earned  incom 
meaning  set  forth  in  $  2636. 
subchapter,  except  that  par 
of  that  section  shall  not  app 

(2)  Presidential  appointei 
time  noncareer  position  me 
employee  who  is  appointed 
President  to  a  full-time  posi 
described  in  5  U.S.C.  5312  ti 
or  to  a  position  that,  by  stal 
matter  of  practice,  is  filled  I 
presidential  appointment,  o 

(i)  A  position  filed  under 
of  3  U.S.C  105  or  3  U.S.C.  1( 
ivhich  the  rate  of  basic  pay 
that  for  GS-fl,  step  1  of  the  ( 
Schedule; 

(ii)  A  position,  within  a  VI 
operatinig  unit  that  is  desigi 
normally  subject  to  change 
a  Presidential  transition; 

(iii)  A  position  within  the 
services;  or 

(iv)  A  position  held  by  a  i 
the  foreign  service  which  d( 
require  advice  and  consent 
Senate. 

Example  1:  A  career  Departn 
employee  who  is  detailed  to  a  j 
position  in  the  White  House  Of 
ordinarily  filled  by  a  noncareer 
not  a  Presidential  appointee  to 
noncareer  position. 

Example  2:  A  Department  of 
employee  appointed  under  S  21 
title  to  a  Schedule  C  position  is 
the  agency  and.  thus,  is  not  a  pi 
appointee  to  a  full-time  noncan 

§2635^5  Servkwasanexp 
(a)  Restriction.  An  emplo; 
serve  as  an  expert  witness, 
without  compensation,  in  ai 
proceeding  before  a  court  oi 
the  United  States  in  which  t 
States  is  a  party  or  has  a  dii 
substantial  interest,  unless  I 
employee's  participation  is 
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prohibited  under  this  section,  it  may 
nevertheless  require  the  employee  to 
disqualify  himself  from  participation  in 
certain  particular  matters  under  either 
subpart  D  or  subpart  E  of  this  part. 

Example  1:  An  employee  of  the 
Environmental  Protection  Agency  has  just 
been  promoted.  His  principal  duty  in  his  new 
position  is  to  write  regulations  relating  to  the 
disposal  of  hazardous  waste.  The  employee 
may  not  continue  to  serve  as  president  of  a 
nonprofit  environmental  organization  that 
routinely  submits  comments  on  such 
regulations.  His  service  as  an  officer  would 
require  his  disqualification  from  duties 
critical  to  the  performance  of  his  official 
duties  on  a  basis  so  frequent  as  to  materially 
impair  his  abihty  to  perform  the  duties  of  his 
position. 

§  2635.803    Prior  approval  for  outside 
employment  and  activities. 

Where  required  by  agency 
supplemental  regulation,  an  employee 
shall  obtain  prior  approval  before 
engaging  in  outside  employment  or 
activities.  Where  it  is  desirable  for  the 
purpose  of  administering  its  ethics 
program,  an  agency  may,  by 
supplemental  regulation,  require 
employees  or  any  category  of  employees 
to  obtain  prior  approval  before  engaging 
in  any  or  specific  types  of  outside 
employment  or  activities. 

Note:  Any  requirement  for  prior  approval 
of  employment  or  activities  contained  in  any 
agency  regulation,  instruction,  or  other 
issuance  in  effect  prior  to  the  effective  date  of 
this  part  shall  constitute  a  requirement  for 
prior  approval  for  purposes  of  this  section  for 
one  year  after  the  effective  date  of  this  part 
or  until  issuance  of  an  agency  supplemental 
regulation,  whichever  occurs  first. 

§  2635.804    Outside  earned  Income 
limitations  applicable  to  certain  Presidential 
appointees  and  other  noncareer 
employees. 

(a)  Presidential  appointees  to  full- 
time  noncareer  positions.  A  Presidential 
appointee  to  a  full-time  noncareer 
position  shall  not  receive  any  outside 
earned  income  for  outside  employment, 
or  for  any  other  outside  activity, 
performed  during  that  Presidential 
appointment.  This  limitation  does  not 
apply  to  any  outside  earned  income 
received  for  outside  employment,  or  for 
any  other  outside  activity,  carried  out  in 
satisfaction  of  the  employee's  obligation 
under  a  contract  entered  into  prior  to 
April  12, 1989. 

(b)  Covered  noncareer  employees. 
Covered  noncareer  employees,  as 
defined  in  §  2e36.303(a)  of  this 
subchapter,  may  not.  in  any  calendar 
year,  receive  outside  earned  income 
attributable  to  that  calendar  year  which 
exceeds  15  percent  of  the  annual  rate  of 
basic  pay  for  level  II  of  the  Executive 
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Schedule  under  5  U.S.C.  5313,  as  in 
effect  on  January  1  of  such  calendar 
year.  Employees  should  consult  the 
regulations  implementing  this  limitation, 
wfaidi  are  contained  in  §§  2636.301 
through  2636.304  of  this  subchapter. 

Note:  In  addition  to  the  15  percent 
limitation  on  outside  earned  income,  covered 
noacafeer  employees  are  prohibited  from 
receiving  any  compensation  for  practicing  a 
profession  which  involves  a  fiduciary 
relatiooship:  afHIiating  with  or  being 
employed  by  a  firm  or  other  entity  which 
provides  professional  services  involving  a 
fiduciary  relationship;  serving  as  an  officer  or 
member  of  the  board  of  any  association. 
corporation  or  other  entity:  or  teaching 
without  prior  approval.  Implementing 
regulations  are  contained  in  {  {  2636.305 
through  2836J07  of  this  subchapter. 

(c)  Definitions.  For  purpose  of  this 
section: 

(1)  Outside  earned  income  has  the 
meaning  set  forth  in  §  2636.303(b]  of  this 
subchapter,  except  that  paragraph  {b)(8) 
of  that  section  shall  not  apply. 

(2)  Presidential  appointee  to  a  full- 
time  noncareer  position  means  any 
employee  who  is  appointed  by  the 
President  to  a  full-time  position 
described  in  5  U.S.C.  5312  through  5317 
or  to  a  position  that,  by  statute  or  as  a 
matter  of  practice,  is  filled  by 
presidential  appointment,  other  than: 

(i)  A  position  filed  under  the  authority 
of  3  U.S.C  105  or  3  U.S.C.  107(a]  for 
which  the  rate  of  basic  pay  is  less  than 
that  for  GS-0,  step  1  of  the  General 
Schedule; 

(ii)  A  position,  within  a  White  House 
operatinjg  unit  that  is  designated  as  not 
normally  subject  to  change  as  a  result  of 
a  Presidential  transition; 

(iii)  A  position  within  the  uniformed 
services;  or 

(iv)  A  position  held  by  a  member  of 
the  foreign  service  which  does  not 
require  advice  and  consent  of  the 
Senate. 

Example  1:  A  career  Department  of  Justice 
employee  who  is  detailed  to  a  policymaking 
position  in  the  White  House  Office  that  is 
ordinarily  filled  by  a  noncareer  employee  is 
not  a  Presidential  appointee  to  a  full-time 
noncareer  positioa 

Example  Z  A  Department  of  Energy 
employee  appointed  under  S  213.3301  of  this 
title  to  a  Schedule  C  position  is  appointed  by 
the  agency  and.  thus,  is  not  a  presidential 
appointee  to  a  full-time  noncareer  position. 

§263S.80S    Service  as  an  expert  witness. 

(a)  Restriction.  An  employee  shall  not 
serve  as  an  expert  witness,  with  or 
without  compensation,  in  any 
proceeding  before  a  court  or  agency  of 
the  United  States  in  which  the  United 
States  is  a  party  or  has  a  direct  and 
substantial  Interest,  unless  the 
employee's  participation  is  authorized 


by  the  agency  under  paragraph  (c)  of 
this  section  as  in  the  interest  of  the 
Government.  Except  as  provided  in 
paragraph  (b)  of  this  section,  this 
restriction  shall  only  apply  to  a  special 
Government  employee  if  he  has 
participated  as  an  employee  or  special 
Government  employee  in  the  particular 
proceeding  or  in  the  particular  matter 
that  is  the  subject  of  the  proceeding. 

(b)  Additional  restriction  applicable 
in  certain  special  Government 
employees.  (1)  In  addition  to  the 
restriction  described  in  paragraph  (a)  of 
this  section,  a  special  Government 
employee  described  in  paragraph  (b)(2) 
of  this  section  shall  not  serve  as  an 
expert  witness,  with  or  without 
compensation,  in  any  proceeding  before 
a  court  or  agency  of  the  United  States  in 
which  his  employing  agency  is  a  party 
or  has  a  direct  and  substantial  interest, 
unless  the  employee's  participation  is 
authorized  by  the  agency  imder 
paragraph  (c)  of  this  section  as  in  the 
interest  of  the  Government. 

(2)  The  restriction  in  paragraph  (b)(1) 
of  this  section  shall  apply  to  a  special 
Government  employee  who: 

(i)  Is  appointed  by  the  President; 

(ii)  Serves  on  a  commission 
established  by  statute;  or 

(iii)  has  served  or  is  expected  to  serve 
for  more  than  60  days  in  a  period  of  365 
consecutive  days. 

(c)  Authorization  to  serve  as  an  expert 
witness.  Authorization  to  serve  as  an 
expert  witness  may  be  given  by  the 
designated  agency  ethics  official  of  the 
agency  in  which  the  employee  serves 
when,  after  consultation  with  the  agency 
representing  the  Government  in  the 
proceeding  or,  if  the  Government  is  not 

a  party,  with  the  agency  with  the  most 
direct  and  substantial  interest  in  the 
matter,  the  designated  agency  ethics 
official  determines  that  the  employee's 
service  as  an  expert  witness  is  in  the 
interest  of  the  Government 

§  2635.606    Participation  in  professional 
associations. 

Employees  are  encouraged  to 
participate  in  the  activities  of 
professional  associations  and  similar 
entities  organized  to  enhance  the  skills 
and  abilities  of  their  members. 
Employees  may  participate  through 
membership  in,  and  may  serve  as 
officers  of,  such  organizations  subject  to 
the  limitations  contained  in  this  part  and 
consistent  with  paragraphs  (a)  through 
(c)  of  this  section.  Nothing  in  this  section 
prohibits  an  agency  from  designating  an 
employee  to  serve  In  his  official 
capacity  as  its  official  liaison  to  a 
particular  organization  in  which  the 
agency  has  a  specific  interest. 


(a)  Participation  in  substantive 
programs,  fiin  employee  may  use  officipl 
time  to  attend  or  otherwise  to 
participate  in  a  substantive  program 
sponsored  by  a  professional  association 
or  similar  organization  when  authorized 
by  his  supervisor  on  the  basis  of  a 
determination  that  the  substantive 
content  of  the  program  relates  to  the 
performance  of  the  employee's  official 
duties  and  that  the  employee's 
participation  is  in  the  interest  of  the 
Government 

(b)  Participation  in  internal  or 
business  affairs.  Unless  an  employee  is 
specifically  authorized  by  statute, 
executive  order  or  regulation  to  serve  in 
an  official  capacity  as  an  officer  of  a 
professional  association  or  similar 
organization,  he  may  not  use  official 
time  to  administer  the  internal  affairs  of 
any  such  organization  or  to  carry  out  its 
business  affairs,  or  to  attend  or  to 
participate  in  meetings  or  events  that 
primarily  serve  those  purposes.  Nothing 
in  this  paragraph  prohibits  an  employee 
from  using  official  time  to  participate  in 
a  substantive  program  that  he  is 
authorized  to  attend  under  paragraph  (a) 
of  this  section  if  only  a  small  portion  of 
the  program  ia  devoted  to  the  internal  or 
business  affairs  of  the  organization,  or 
from  occasionally  using  a  Government 
telephone  for  the  conduct  of 
organizational  affairs  if  such  use  is 
consistent  with  the  requirements  of  41 
CFR  201.38.007-1. 

(c)  Conflict  of  interest  considerations. 
An  employee  who  is  not  simply  a 
member  but  who  serves,  other  than  in 
his  official  capacity,  as  an  officer, 
director,  trustee  or  employee  of  a 
professional  association  or  similar 
organization  is  prohibited,  in 
accordance  with  18  U.S.C.  208(a)  and 
the  standards  set  forth  in  subpart  D  of 
this  part,  from  participating  in  his 
official  capacity  in  any  particular  matter 
that  has  a  direct  and  predictable  e^ect 
on  a  financial  interest  of  that 
organization. 

Example  1:  An  attorney  with  the  Defense 
Logistics  Agency  is  treasurer  of  the  Federal 
Bar  Association  and  serves  on  the 
association's  election  committee.  She  may 
not  use  DIA  wordprocessing  or  photocopy 
equipment  nor  the  Government  mails  to 
produce  and  mail  bills  for  association  dues  or 
ballots  for  the  election  of  officers. 

Example  Z  An  accountant  employed  by  the 
Defense  Contract  Audit  Agency  is  a  member 
of  the  Association  of  Government 
Accountants.  She  lias  been  directed  by  her 
supervisor  to  participate  in  a  panel 
discussion  of  cost  accounting  principles  to 
take  place  at  a  seminar  sponsored  by  the 
association.  Because  she  is  authorized  to 
participate  in  her  o^cial  capacity,  she  may 
participate  on  official  time  and  use  her  title  in 
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connection  with  the  panel  presentation.  In 
addition,  she  may  use  her  office  word 
processor  to  prepare  her  remarks  as  a  panel 
member. 

Example  3:  An  attorney  employed  by  the 
Department  of  Housing  and  Urban 
Development  serves  as  an  officer  of  her  local 
bar  association.  While  she  must  take  annual 
leave  to  attend  a  meeting  of  the  association's 
officers  or  to  run  the  internal  affairs  of  Lhe 
association,  she  may  be  authorized  to  use 
official  time  to  attend  an  association  meeting 
on  problems  of  the  homeless  where  her 
participation  is  determined  to  be  related  to 
her  official  duties  and  in  the  interest  of  the 
Government.  To  improve  her  professional 
skills,  she  may  also  be  authorized  to  use 
official  time  to  attend  a  seminar  on 
professional  conduct  sponsored  by  the 
association.  In  the  absence  of  a  waiver 
issued  under  18  U.S.C.  208(b),  however,  she 
may  not  direct  a  subordinate  to  speak  at  a 
seminar  sponsored  by  the  assoriation  for 
which  an  attendance  fee  is  to  be  charged  nor 
could  she  sign  a  training  form  obligating  HUD 
funds  to  pay  the  fee  for  a  subordinate  to 
attend  the  seminar. 

§  2635.807    Teaching,  speaking,  and 
writing. 

(a)  Compensation  for  teaching, 
speaking  or  writing.  Except  as  permitted 
by  paragraph  (a)(2)  of  this  section,  an 
employee,  including  a  special 
Government  employee,  shall  not  receive 
compensation  from  any  source  other 
than  the  Government  for  teaching, 
speaking,  or  writing  that  relates  to  the 
employee's  official  duties. 

(1)  Definitions.  For  purposes  of  this 
paragraph: 

(i)  Teaching,  speaking,  or  writing 
relates  to  the  employee's  official  duties 
if: 

(A)  The  activity  is  undertaken  as  part 
of  the  employee's  official  duties; 

(B)  Thfl  invitation  to  engage  in  the 
activity  was  extended  to  the  employee 
because  of  his  official  position; 

(C)  The  invitation  to  engage  in  the 
activity  was  extended  to  the  employee, 
directly  or  indirectly,  by  a  person  who 
has  interests  that  may  be  substantially 
affected  by  performance  or 
nonperformance  of  the  employee's 
official  duties; 

(D)  The  information  conveyed  through 
Lhe  activity  draws  substantially  on  ideas 
or  official  data  that  are  nonpublic 
information  as  defined  in  5  2635.703(b) 
of  this  part:  or 

(E)  The  subject  matter  focuses 
specifically  on  the  employee's  official 
duties  or  on  the  responsibilities, 
programs,  or  operations  of  the 
employee's  agency.  A  subject  matter 
focuses  specifically  on  agency 
responsibilities,  programs,  or  operations 
if: 

(1)  In  the  case  of  a  noncareer 
employee  as  defined  in  §  2636.303(a)  of 
this  subchapter,  it  deals  in  significant 


part  with  the  general  subject  matter 
area,  industry,  or  economic  sector 
primarily  affected  by  the  programs  and 
operations  of  his  agency; 

(2)  In  the  case  of  a  special 
Government  employee,  it  deals  in 
significant  part  with  particular  matters 
to  which  he  is  or  has  been  assigned  as  a 
special  Goverrmient  employee;  or 

(3)  In  the  case  of  any  other  employee, 
it  deals  in  significant  part  with 
particular  matters  to  which  he  is  or  has 
been  assigned  as  an  employee  of  the 
agency,  or  with  any  planned  or 
announced  policy  of  the  agency,  or  with 
any  program  or  operation  of  the  agency. 

Any  component  of  a  department 
designated  as  a  separate  agency  under 
§  2635.203(a)  of  this  part  shall  be 
considered  a  separate  agency  for 
purposes  of  this  paragraph.  No  such 
designation  shall  be  effective  as  to  the 
head  of  any  such  separate  agency  or  as 
to  department-level  employees. 

Example  1:  On  his  own  time,  a  National 
Highway  Traffic  Safety  Administration 
employee  prepares  a  consumer's  guide  to 
purchasing  a  safe  automobile  that  focuses  on 
automobile  crash  worthiness  statistics 
gathered  and  made  public  by  NHTSA.  He 
may  not  receive  royalties  or  any  other  form 
of  compensation  for  the  guide.  The  guide 
focuses  specifically  on  responsibilities  and 
programs  of  NHTSA. 

Example  2:  A  consultant  is  employed  as  a 
special  Government  employee  by  the 
Department  of  State  for  the  purpose  of 
providing  advice  and  assistance  in 
multilateral  treaty  negotiations  relating  to 
scientific  research  on  the  continent  of 
Antarctica.  A  speech  given  by  the  special 
Government  employee  on  the  subject  of 
scientific  advances  stemming  from  research 
in  the  Antarctic  is  not  related  to  his  official 
duties.  However,  a  speech  on  the  status  of 
the  treaty  negotiations  would  be  related  to 
his  official  duties.  He  may  receive 
compensation  for  the  former,  but  not  for  the 
latter.  (Note  that  special  Government 
employees  are  not  subject  to  the  honorarium 
prohibition  on  receipt  of  compensation  for 
speeches,  which  is  implemented  in 
S§  2636.201  through  2636.205  of  this 
subchapter). 

Example  3:  A  philosophical  article  on 
theories  of  sentencing  in  felony  cases  written 
by  a  noncareer  Senior  Executive  Service 
employee  of  the  Department  of  Justice  would 
be  related  to  his  official  duties. 

(ii)  Compensation  includes  any  form 
of  consideration,  remuneration  or 
income,  including  royalties,  given  for  or 
in  connection  with  the  employee's 
teaching,  speaking  or  writing  activities. 
Unless  accepted  under  specific  statutory 
authority,  such  as  31  U.S.C.  1353.  5 
U.S.C.  4111.  or  an  agency  gift  acceptance 
statute,  it  includes  transportation, 
lodgings  and  meals,  whether  provided  in 
kind,  by  purchase  of  a  ticket,  by 
payment  in  advance  or  by 


reimbursement  after  the  expense  has 
been  incurred.  It  does  not  include: 

(A)  Items  offered  by  any  source  that 
could  be  accepted  from  a  prohibited 
source  under  subpart  B  of  this  subpart; 

(B)  Meals  or  other  incidents  of 
attendance  such  as  waiver  of 
attendance  fees  or  course  materials 
furnished  as  part  of  the  event  at  which 
the  teaching  or  speaking  takes  place;  or 

(C)  Copies  of  books  or  of  publications 
containing  articles,  reprints  of  articles, 
tapes  of  speeches,  and  similar  items  that 
provide  a  record  of  the  teaching, 
speaking,  or  writing  activity. 

(iii)  Receive  means  that  there  is  actual 
or  constructive  receipt  of  the 
compensation  by  the  employee  so  that 
the  employee  has  the  right  to  exercise 
dominion  and  control  over  the 
compensation  and  to  direct  its 
subsequent  use.  Compensation  received 
by  an  employee  includes  compensation 
which  is: 

(A)  Paid  to  another  person,  including 

a  charitable  organization,  on  the  basis  of 
designation,  recommendation,  or  other 
specification  by  the  employee;  or 

(B)  Paid  with  the  employee's 
knovvledge  and  acquiescence  to  his 
parent,  sibling,  spouse,  child,  or 
dependent  relative. 

(2)  Exception  for  teaching  certain 
courses.  Notwithstanding  that  the 
activity  would  relate  to  his  official 
duties  under  paragraphs  (a)(l)(i)  (B)  or 
(E)  of  this  section,  an  employee  may 
accept  compensation  for  teaching  a 
course  requiring  multiple  presentions  by 
the  employee  if  the  course  is  offered  as 
part  of: 

(i)  The  regularly  established 
curriculum  of: 

(A)  An  institution  of  higher  education 
as  defined  at  20  U.S.C.  1141(a); 

(B)  An  elementary  school  as  defined 
at  20  U.S.C.  2891(8);  or 

(C)  A  secondary  school  as  defined  at 
20  U.S.C.  2891(21);  or 

(ii)  A  program  of  education  or  training 
sponsored  and  funded  by  the  Federal 
government  or  by  a  State  or  local 
government  which  is  not  offered  by  an 
entity  described  in  paragraph  (a)(2)(i)  of 
this  section. 

Example  1:  An  employee  of  the  Cost 
Accounting  Standards  Board  who  teaches  an 
advanced  accounting  course  as  part  of  the 
regular  business  school  curriculum  of  an 
accredited  university  may  receive 
compensation  for  teaching  the  course  even 
though  one  or  more  of  the  twenty  classes 
comprising  the  course  deals  with  cost 
accounting  principles  applicable  to  contracts 
with  the  Government.  Moreover,  his  receipt 
of  a  salary  or  other  compensation  for 
teaching  ^is  course  does  not  violate  the 
honorarium  prohibition  on  receipt  of 
compensation  for  any  speech,  which  is 


implemented  in  S  §  2636.201  thra 
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receipt  of  outside  earned  ino 
applicable  to  certain  Preside 
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employed  by  the  Department  of 
been  asked  by  the  pubhsher  of  a 
write  an  article  on  his  hobby  of  i 
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shall  not  use  or  permit  the  us 
official  title  or  position  to  ide 
connection  with  his  teaching, 
or  writing  activity  or  to  prom 
book,  seminar,  course,  progre 
similar  undertaking,  except  tj 

(1)  An  employee  may  inclu 
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connection  with  a  scholarly  a 
published  in  a  recognized  scii 
professional  journal,  provide( 
the  page  where  his  title  or  po 
appears,  there  is  a  disclaimer 
satisfactory  to  the  agency  sta 
the  views  expressed  in  the  ar 
necessarily  represent  the  vie\ 
agency  or  the  United  States;  t 

(3)  An  employee  who  is  onj 
addressed  using  a  general  ter 
address,  such  as  'The  Honori 
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reimbursement  after  the  expense  has 
been  incurred.  It  does  not  include: 

(A)  Items  offered  by  any  source  that 
could  be  accepted  from  a  prohibited 
source  under  subpart  B  of  this  subpart; 

(B)  Meals  or  other  incidents  of 
attendance  such  as  waiver  of 
attendance  fees  or  course  materials 
furnished  as  part  of  the  event  at  which 
the  teaching  or  speaking  takes  place;  or 

(C)  Copies  of  books  or  of  publications 
containing  articles,  reprints  of  articles, 
tapes  of  speeches,  and  similar  items  that 
provide  a  record  of  the  teaching, 
speaking,  or  writing  activity. 

(iii)  Receive  means  that  there  is  actual 
or  constructive  receipt  of  the 
compensation  by  the  employee  so  that 
the  employee  has  the  right  to  exercise 
dominion  and  control  over  the 
compensation  and  to  direct  its 
subsequent  use.  Compensation  received 
by  an  employee  includes  compensation 
which  is: 

(A)  Paid  to  another  person,  including 

a  charitable  organization,  on  the  basis  of 
designation,  recommendation,  or  other 
speciflcation  by  the  employee;  or 

(B)  Paid  with  the  employee's 
knowledge  and  acquiescence  to  his 
parent,  sibling,  spouse,  child,  or 
dependent  relative. 

(2)  Exception  for  teaching  certain 
courses.  Notwithstanding  that  the 
activity  would  relate  to  his  official 
duties  under  paragraphs  (a)(l)(i)  (B)  or 
(E)  of  this  section,  an  employee  may 
accept  compensation  for  teaching  a 
course  requiring  multiple  presentions  by 
the  employee  if  the  course  is  offered  as 
part  of: 

(i)  The  regularly  established 
curriculum  of: 

(A)  An  institution  of  higher  education 
as  defined  at  20  U.S.C.  1141(a); 

(B)  An  elementary  school  as  defined 
at  20  U.S.C.  2891(8);  or 

(C)  A  secondary  school  as  defined  at 
20  U.S.C.  2891(21);  or 

(ii)  A  program  of  education  or  training 
sponsored  and  funded  by  the  Federal 
government  or  by  a  State  or  local 
government  which  is  not  offered  by  an 
entity  described  in  paragraph  (a)(2)(i)  of 
this  section. 

Example  1:  An  employee  of  the  Cost 
Accounting  Standards  Board  who  teaches  an 
advanced  accounting  course  as  part  of  the 
regular  business  school  curriculum  of  an 
accredited  university  may  receive 
compensation  for  teaching  the  course  even 
though  one  or  more  of  the  twenty  classes 
comprising  the  course  deals  with  cost 
accounting  principles  applicable  to  contracts 
with  the  Government.  Moreover,  his  receipt 
of  a  salary  or  other  compensation  for 
teaching  ihia  course  does  not  violate  the 
honorarium  prohibition  on  receipt  of 
compensation  for  any  speech,  which  is 
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implemented  in  1 5  2636.201  through  2636.205 
of  this  subchapter. 

(3)  Relationship  to  other  limitations 
on  receipt  of  compensation.  The 
compensation  prohibition  contained  in 
this  section  is  in  addition  to  any  other 
limitation  on  receipt  of  compensation 
set  forth  in  this  subchapter,  including: 

(i)  The  honorarium  prohibition  on 
receipt  of  compensation  for  an 
appearance,  speech,  or  article,  which  is 
implemented  in  §  §  2636.201  through 
2636.205  of  this  subchapter 

(ii)  The  requirement  contained  in 
S  2636.307  of  this  subchapter  that 
covered  noncareer  employees  obtain 
advance  authorization  before  engaging 
in  teaching  for  compensation;  and 

(iii)  The  prohibitions  and  limitations 
in  §  2636.804  of  this  subchapter  on 
receipt  of  outside  earned  income 
applicable  to  certain  Presidential 
appointees  and  to  other  covered 
noncareer  employees. 

Example  1:  A  personnel  specialist 
employed  by  the  Department  of  Labor  has 
been  asked  by  the  publisher  of  a  magazine  to 
write  an  article  on  his  hobby  of  collecting 
arrowheads.  Even  though  the  subject  matter 
is  unrelated  to  his  official  duties,  he  may  not 
accept  the  publisher's  offer  of  $200  for  the 
article.  Because  the  compensation  offered  is 
for  an  article,  its  receipt  would  violate  the 
honorarium  prohibition  contained  in 
SS  2636.201  through  2636.205  of  this 
subchapter. 

(b)  Reference  to  official  position.  An 
employee  who  is  engaged  in  teaching, 
speaking,  or  writing  as  outside 
employment  or  as  an  outside  activity 
shall  not  use  or  permit  the  use  of  his 
official  title  or  position  to  identify  him  in 
connection  with  his  teaching,  speaking, 
or  writing  activity  or  to  promote  any 
book,  seminar,  course,  program,  or 
similar  undertaking,  except  that: 

(1)  An  employee  may  include  or 
permit  the  inclusion  of  his  title  or 
position  as  one  of  several  biographical 
details  when  such  information  is  given 
to  identify  him  in  coruiection  with  his 
teaching,  speaking,  or  writing,  provided 
that  his  title  or  position  is  given  no  more 
prominence  than  other  significant 
biographical  details; 

(2)  An  employee  may  use,  or  permit 
the  use  of,  his  title  or  position  in 
connection  with  a  scholarly  article 
published  in  a  recognized  scientific  or 
professional  journal,  provided  that  on 
the  page  where  his  title  or  position 
appears,  there  is  a  disclaimer 
satisfactory  to  the  agency  stating  that 
the  views  expressed  in  the  article  do  not 
necessarily  represent  the  views  of  the 
agency  or  the  United  States;  and 

(3)  An  employee  who  is  ordinarily 
addressed  using  a  general  term  of 
address,  such  as  'The  Honorable,"  or  a 


rank,  such  as  a  military  or 
ambassadorial  rank  may  use,  or  permit 
the  use  of,  that  term  of  address  or  rank 
in  connection  with  his  teaching, 
speaking,  or  writing. 

Example  1:  A  meteorologist  employed  with 
the  National  Oceanic  and  Atmospheric 
Administration  is  asked  by  a  local  university 
to  teach  a  graduate  course  on  hurricanes.  The 
university  may  include  the  meteorologist's 
Government  title  and  position  together  with 
other  information  about  his  education  and 
previous  employment  in  course  materials 
setting  forth  biographical  data  of  all  teachers 
involved  in  the  graduate  program.  However, 
his  title  or  position  may  not  be  used  to 
promote  the  course,  for  example,  by  featuring 
the  meteorologist's  Government  title,  Senior 
Meteorologist  NOAA.  in  bold  type  under  his 
name.  In  contrast,  his  title  may  be  used  in 
this  manner  when  the  meteorologist  is 
authorized  by  NOAA  to  speak  in  his  official 
capacity. 

Example  2:  A  doctor  recently  employed  by 
the  Centers  for  Disease  Control  has  written  a 
paper  based  on  his  earlier  independent 
research  into  cell  structures.  Incident  to  the 
paper's  publication  in  the  journal  of  the 
American  Medical  Association,  the  doctor 
may  be  given  credit  for  the  paper,  as  Dr.  M. 
Wellbeing,  Associate  Director,  Centers  for 
Disease  Control,  provided  that  the  first  page 
of  the  article  also  contains  a  disclaimer, 
concurred  in  by  the  Center,  indicating  that 
the  paper  is  the  result  of  the  doctor's 
independent  research  and  does  not  represent 
the  findings  of  the  Centers  for  Disease 
Control. 

(c)  Approval  of  content.  An  employee 
shall  comply  with  any  requirement  for 
advance  agency  review,  clearance,  or 
approval  of  the  content  of  any  speech, 
book,  article  or  similar  product. 

§2635.808    Fundralsing  actlvtttM. 

An  employee  may  engage  in 
fundraising  only  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Fundraising  means  the  raising  of 
funds  for  a  nonprofit  organization,  other 
than  a  political  organization  as  defined 
in  26  U.S.C.  527(e),  through: 

(i)  Solicitation  of  funds  or  sale  of 
items;  or 

(ii)  Participation  in  the  conduct  of  an 
event  by  an  employee  where  any 
portion  of  the  cost  of  attendance  or 
participation  may  be  taken  as  a 
charitable  tax  deduction  by  a  person 
incurring  that  cost. 

(2)  Participation  in  the  conduct  of  an 
event  means  active  and  visible 
participation  in  the  promotion, 
production,  or  presentation  of  the  event 
and  includes  serving  as  honorary 
chairperson,  sitting  at  a  head  table 
during  the  event,  and  standing  in  a 
reception  line.  The  term  does  not 
include  mere  attendance  at  an  event 


provided  that,  to  the  employee's 
knowledge,  his  attendance  is  not  used 
by  the  nonprofit  organization  to  promote 
the  event.  While  the  term  generally 
includes  any  public  speaking  during  the 
event,  it  does  not  include  the  delivery  of 
an  official  speech  as  defined  in 
paragraph  (a)(3)  of  this  section  or  any 
seating  or  other  participation 
appropriate  to  the  delivery  of  such  a 
speech. 

Note:  This  section  does  not  prohibit 
fundraising  for  political  parties.  However, 
there  are  statutory  restrictions  that  apply  to 
political  fundraising.  Employees,  other  than 
those  exempt  under  5  U.S.C.  7324(d).  are 
prohibited  by  the  Hatch  Act  5  U.S.C.  7321 
through  7328.  from  soliciting  or  collecting 
contributions  or  other  funds  for  a  partisan 
political  purpose  or  in  connection  with  a 
partisan  election.  In  addition,  employees  are 
prohibited  by  18  U.S.C.  602  from  soliciting 
contributions  for  any  political  purpose  from 
other  employees. 

Example  1:  The  Secretary  of 
Transportation  has  been  asked  to  serve  as 
master  of  ceremonies  for  an  All-Star  Gala. 
Tickets  to  the  event  cost  $150  and  are  tax 
deductible  as  a  charitable  donation,  with 
proceeds  to  be  donated  to  a  local  hospital.  By 
serving  as  master  of  ceremonies,  the 
Secretary  would  be  participating  In 
fundraising. 

Example  2:  A  nonprofit  organization  is 
sponsoring  a  golf  tournament  to  raise  funds 
for  underprivileged  children.  The  Secretary  of 
the  Navy  may  not  enter  the  tournament  with 
the  understanding  that  the  organization 
intends  to  attract  participants  by  offering 
other  entrants  the  opportunity,  in  exchange 
for  a  donation  in  the  form  of  an  entry  fee,  to 
spend  the  day  playing  18  holes  of  golf  in  a 
foursome  with  the  Secretary  of  the  Navy.  He 
could,  however,  pay  an  entry  fee  and  play  in 
the  golf  tournament  on  the  same  basis  as  any 
other  entrant  even  though  his  attendance 
might  add  prestige  to  the  event.  The  former 
constitutes  fundraising:  the  latter  does  not 

(3)  Official  speech  means  a  speech 
given  by  an  employee  in  his  official 
capacity  on  a  subject  matter  that  relates 
to  his  official  duties,  provided  that  the 
employee's  agency  has  determined  that 
the  event  at  which  the  speech  is  to  be 
given  provides  ai)  appropriate  forum  for 
the  dissemination  of  the  information  to 
be  presented  and  provided  that  the 
employee  does  not  request  donations  or 
other  support  for  the  nonprofit 
organization.  Subject  matter  relates  to 
an  employee's  official  duties  if  it  focuses 
specifically  on  the  employee's  official 
duties,  on  the  responsibilities,  programs, 
or  operations  of  the  employee's  agency 
as  described  in  S  2635.807(a)(l)(i)(E)  of 
this  subpart,  or  on  matters  of 
Administration  policy  on  which  the 
employee  has  been  authorized  to  speak. 

Example  1:  A  nonprofit  organization  that 
raises  funds  for  cancer  research  has 
organized  a  seminar  and  has  invited  the 
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Director  of  the  Natijnal  Cancer  Institute  to 
speak  on  recent  findings  by  the  Institute 
relating  to  the  treatment  of  lung  cancer. 
Where  the  Director  determines  that  the 
seminar  provides  an  appropriate  forum  for 
the  dissemination  of  the  information  to  be 
presented,  the  giving  of  that  speech  in  his 
official  capacity  does  not  constitute 
fundraising,  even  thoiigh  a  portion  of  the 
attendance  fee  charged  for  the  seminar  may 
be  taken  as  a  charitable  deduction  by  an 
attendee.  The  Director  would  be  engaged  in 
fundraising,  however,  if  he  were  to  conclude 
his  official  speech  with  a  request  for 
contributions  to  the  nonprofit  organization. 

Example  Z  The  Secretary  of  Labor  is 
invited  to  speak  at  a  banquet  honoring  a 
distinguished  labor  leader,  the  proceeds  of 
which  will  benefit  a  non-profit  organization 
that  assists  homeless  families.  She  devotes  a 
major  portion  of  her  speech  to  the 
Administration's  Points  of  Light  Program,  an 
effort  to  encourage  citizens  to  volunteer  their 
tine  to  help  solve  serious  social  problems. 
Because  she  is  authorized  to  speak  on 
Administration  policy,  her  remarks  at  the 
banquet  are  an  ofPicial  speech.  However,  the 
Secretary  would  be  engaged  in  fundraising  if 
she  were  to  conclude  her  official  speech  with 
a  request  for  donations  to  the  nonprofit 
organization. 

Example  3:  A  charitable  organization  is 
sponsoring  a  2-day  tennis  tournament  at  a 
country  club  in  the  Washington,  DC  area  to 
raise  funds  for  recreational  programs  for 
learning  disabled  children.  The  organization 
has  invited  the  Secretary  of  Education  to  give 
a  speech  on  Federally  funded  special 
education  programs  at  the  awards  dinner  to 
be  held  at  the  conclusion  of  the  tournament 
and  a  determination  has  been  made  that  the 
dinner  is  an  appropriate  forum  for  the 
particular  speech.  The  Secretary  may  speak 
at  the  dinner  and,  under  §  2635.204(g)  of  this 
part  he  may  partake  of  the  meal  provided  to 
him  at  the  dinner.  However,  under  subpart  B 
of  this  part,  he  may  not  accept  the  charitable 
organization's  offer  to  waive  the  $1,000  entry 
fee  to  allow  him  to  play  in  the  tournament  in 
the  absence  of  a  determination  of  agency 
interest. 

(4)  Personally  solicit  means  to  request 
or  otherwise  encourage  donations  or 
other  support  either  through  person-to- 
person  contact  or  through  the  use  of 
one's  name  or  identity  in 
correspondence  or  by  others.  It  does  not 
include  the  solicitation  of  funds  through 
the  media  or  through  either  oral 
remarks,  or  the  contemporaneous 
dispatch  of  like  items  of  mass-produced 
correspondence,  if  such  remarks  or 
correspondence  are  addressed  to  a 
group  consisting  of  many  persons, 
unless  it  is  known  to  the  employee  that 
the  solicitation  is  targeted  at 
subordinates  or  at  persons  who  are 
prohibited  sources  within  the  meaning 
of  5  2635.203(dJ  of  this  part.  It  does  not 
include  behind-the-scenes  assistance  in 
the  solicitation  of  funds,  such  as  drafting 
correspondence,  stuffing  envelopes,  or 
accounting  for  contributions. 


Example  1:  An  employee  of  the  Depai-tment 
of  Energy  who  signs  a  letter  soliciting  funds 
for  a  local  private  school  does  not 
"personally  solicit"  funds  when  500  copies  of 
the  letter,  which  makes  no  mention  of  his 
DOE  position  and  title,  are  mailed  to 
members  of  the  local  community,  even  though 
some  individuals  who  are  employed  by 
Department  of  Energy  contractors  may 
receive  the  letter. 

(b)  Fundraising  in  an  official  capacity. 
An  employee  shall  not  participate  in 
fundraising  in  his  official  capacity 
unless  specifically  authorized  by  statute, 
executive  order  or  regulation.  For 
purposes  of  this  paragraph,  an  employee 
participates  in  fundraising  in  an  official 
capacity  when  the  fundraising  is 
conducted  as  part  of  his  official  duties 
or  involves  the  use  of  his  Government 
title,  position,  or  authority. 

Example  1:  Because  participation  in  his 
official  capacity  is  specifically  authorized 
under  part  950  of  this  title,  the  Secretary  of 
the  Ar.Tiy  may  sign  a  memorandum  to  all 
Army  personnel  encouraging  them  to  donate 
to  the  Combined  Federal  Campaign. 

Example  2:  During  an  official  visit  to  a 
homeless  shelter,  the  Secretary  of  Health  and 
Human  Services  praises  the  volunteers 
whose  efforts  keep  the  shelter  open  and 
members  of  the  community  who  provide 
funding.  She  expresses  her  view  that  the 
world  would  be  a  better  place  in  which  to 
live  if  every  American  volunteered  a  few 
hours  a  week  and  supported  the  charities  in 
his  local  community.  Her  remarks  are 
reported  in  the  press  and,  as  a  result  of  media 
recognition,  contributions  to  this  and  other 
homeless  shelters  increase.  She  has  not 
engaged  in  "fundraising"  within  the  meaning 
of  this  section.  General  remarks  of  this  nature 
and  in  this  context  do  not  constitute 
solicitation  of  funds  for  a  nonprofit 
organization. 

(c)  Fundraising  in  a  personal 
capacity.  An  employee  may  engage  in 
fundraising  in  his  personal  capacity  only 
in  accordance  with  paragraphs  (c)(1) 
and  (2)  of  this  section. 

.  (1)  An  employee  who  engages  in 
fundraising  in  a  personal  capacity  shall 
not: 

(i)  Personally  solicit  funds  or  other 
support  from  a  subordinate  or  from  any 
person: 

(A)  Known  to  an  employee,  other  than 
a  special  Government  employee,  to  be  a 
prohibited  source  within  the  meaning  of 
§  2635.203(d)  of  this  part;  or 

(B)  Known  to  a  special  Government 
employee  to  be  a  prohibited  source 
within  the  meaning  of  §  2635.203(d)(4)  of 
this  part  that  is  a  person  whose  interests 
may  be  substantially  affected  by 
performance  or  nonperformance  of  his 
official  duties. 

(ii)  Use  or  permit  the  use  of  his  official 
title,  position  or  any  authority 
associated  with  his  public  office  to 
further  the  fundraising  effort,  except  that 


an  employee  who  is  ordinarily 
addressed  using  a  general  term  of 
address,  such  "The  Honorable,"  or  a 
rank,  such  as  a  military  or 
ambassadorial  rank,  may  use  or  permit 
the  use  of  that  term  of  address  or  rank 
for  such  purposes;  or 

(iii)  Engage  in  any  action  that  would 
otherwise  violate  this  part. 

Example  1:  An  employee  of  the  Merit 
Systems  Protection  Board  may  not  use  the 
agency's  photocopier  to  reproduce 
fundraising  literature  for  her  son's  private 
school.  Such  use  of  the  photocopier  would 
violate  the  standards  at  S  2635.704  of  this  part 
regarding  use  of  Government  property. 

Example  2:  An  Assistant  Attorney  General 
may  not  sign  a  letter  soliciting  funds  for  a 
homeless  shelter  as  "]ohn  Doe,  Assistant 
Attorney  General."  He  also  may  not  sign  a 
letter  with  just  his  signature,  "]ohn  Doe," 
soliciting  funds  from  a  prohibited  source, 
unless  the  letter  is  one  of  many  identical, 
mass-produced  letters  addressed  to  a  large 
group  where  the  solicitation  is  not  known  to 
him  to  be  targeted  at  persons  who  are  either 
prohibited  sources  or  subordinates. 

Example  3:  A  Navy  Admiral  who  is  the 
head  of  his  church's  building  committee  may 
be  introduced  to  the  congregation  as 
"Admiral  Davey  lones"  when  he  talks  about 
the  need  for  more  building  funds.  The  use  of 
hit  military  rank  to  identify  him  is  not  the 
improper  use  of  his  title  or  position.  The 
addition  of  his  title,  "ludge  Advocate  General 
of  the  Navy,"  would  be  improper. 

(2)  An  employee  holding  a  position 
described  in  5  U.S.C.  5312  or  5313  or  in  3 
U.S.C.  105(a)(2)(A)  or  106(a)(1)(A)  may 
not  engage  in  fundraising  activities  in  a 
personal  capacity  on  behalf  of  an 
organization  unless: 

(i)  He  is  personally  and  actively 
involved  in  the  affairs  of  the 
organization  in  a  manner  that  involves 
the  use  of  his  personal  time;  or 

(ii)  Prior  to  his  appointment  to  a 
covered  position,  he  had  engaged  in 
fundraising  activities  on  behalf  of  the 
organization. 

Example  1:  The  chairman  of  the  Council  of 
Economic  Advisers  is  an  active  participant  in 
the  local  alumni  chapter  of  her  abna  mater. 
She  serves  on  a  committee  that  arranges 
speakers  for  the  monthly  alumni  chapter 
meetings  and,  recently,  she  has  participated 
in  a  program  to  encourage  promising  high 
school  seniors  to  apply  for  college 
scholarships  sponsored  by  the  local  chapter. 
Subject  to  the  conditions  in  S  2835.808(c)(1)  of 
this  subpart,  she  may  serve  in  her  personal 
capacity  as  chairperson  of  a  dinner  to  raise 
funds  for  the  chapter's  scholarship  program 
and  she  may  sign  the  invitation  addressed  to 
all  area  alumni  using  her  name,  but  not  her 
official  title. 

Example  Z-  Prior  to  his  confirmation,  the 
Secretary  of  the  Interior  had  authorized  a 
charitable  organization  that  raises  funds  for 
leukemia  research  to  list  his  name  as  one  of 
the  10  sponsors  of  a  fundraising  gala  held  at 


the  Kennedy  Center,  he  attende 
has  not  otherwise  participated  i 
of  the  organization.  Although  hi 
participation  in  the  affairs  of  th( 
has  not  been  personal  and  activ 
authorize  the  charitable  organiz 
his  name  as  a  sponsor  of  this  ye 
fundraising  gala  since  he  had  er 
fundraising  for  the  organization 
confirmation.  He  may  not  permi 
his  official  title. 

§  263S.B09    Just  financial  obll< 

Employees  shall  satisfy  in 
their  obligations  as  citizens, 
all  just  financial  obligations, 
those  such  as  Federal,  State, 
taxes  that  are  imposed  by  la 
purposes  of  this  section,  aju 
obligation  includes  any  finai 
obligation  acknowledged  by 
employee  or  reduced  to  judg 
court.  In  good  faith  means  a: 
intention  to  fulfill  any  just  fi 
obligation  in  a  timely  manne 
event  of  a  dispute  between  ( 
and  an  alleged  creditor,  this 
does  not  require  an  agency  t 
the  validity  or  amount  of  the 
debt  or  to  collect  a  debt  on  t 
creditor's  behalf 

Subpart  I— Related  Statute 
Authorities 

§  2635.901    General. 

In  addition  to  the  standan 
conduct  set  forth  in  subpartt 
H  of  this  part,  there  are  a  nu 
statutes  that  establish  stand 
which  an  employee's  condu( 
conform.  The  list  set  forth  in 
of  this  subpart  references  so 
more  significant  of  those  sta 
not  comprehensive  and  inch 
references  to  statutes  of  gen 
applicability.  While  it  incluc 
references  to  several  of  the  1 
conflict  of  interest  statutes  v 
standards  are  set  forth  in  m( 
throughout  this  part,  it  does 
references  to  statutes  of  moi 
applicability,  such  as  statute 
only  to  officers  and  employe 
Department  of  Defense. 

§2635.902    Related  ttatutes. 

(a)  The  prohibition  agains 
or  receipt  of  bribes  (18  U.S.C 

(b)  The  prohibition  agains 
of  illegal  gratuities  (18  U.S.C 

(c)  The  prohibition  agains' 
receiving  compensation  for  ( 
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an  employee  who  is  ordinarily 
addressed  using  a  general  term  of 
address,  such  "The  Honorable."  or  a 
rank,  such  as  a  military  or 
ambassadorial  rank,  may  use  or  permit 
the  use  of  that  term  of  address  or  rank 
for  such  purposes;  or 

(iii)  Engage  in  any  action  that  would 
otherwise  violate  this  part. 

Example  1:  An  employee  of  the  Merit 
Systems  Protection  Board  may  not  use  the 
agency's  photocopier  to  reproduce 
fundraising  literature  for  her  son's  private 
school.  Such  use  of  the  photocopier  would 
violate  the  standards  at  S  2635.704  of  this  part 
regarding  use  of  Government  property. 

Example  2:  An  Assistant  Attorney  General 
may  not  sign  a  letter  soliciting  funds  for  a 
homeless  shelter  as  "John  Doe.  Assistant 
Attorney  General."  He  also  may  not  sign  a 
letter  with  just  his  signature.  "John  Doe," 
soliciting  funds  from  a  prohibited  source, 
unless  the  letter  is  one  of  many  identical, 
mass-produced  letters  addressed  to  a  large 
group  where  the  solicitation  is  not  known  to 
him  to  be  targeted  at  persons  who  are  either 
prohibited  sources  or  subordinates. 

Example  3:  A  .Navy  Admiral  who  is  ihe 
head  of  his  church's  building  committee  may 
be  introduced  to  the  congregation  as 
"Admiral  Davey  Jones"  when  he  talks  about 
the  need  for  more  building  funds.  The  use  of 
hia  military  rank  to  identify  him  is  not  the 
improper  use  of  his  title  or  position.  The 
addition  of  his  title.  "Judge  Advocate  General 
of  the  Navy,"  would  be  improper. 

(2)  An  employee  holding  a  position 
described  in  5  U.S.C.  5312  or  5313  or  in  3 
U.S.C.  105(a)(2)(A)  or  106(a)(1)(A)  may 
not  engage  in  fundraising  activities  in  a 
personal  capacity  on  behalf  of  an 
organization  unless: 

(i)  He  is  personally  and  actively 
involved  in  the  affairs  of  the 
organization  in  a  manner  that  involves 
the  use  of  his  personal  time;  or 

(ii)  Prior  to  his  appointment  to  a 
covered  position,  he  had  engaged  in 
fundraising  activities  on  behalf  of  the 
organization. 

Example  1:  The  chairman  of  the  Council  of 
Economic  Advisers  is  an  active  participant  in 
the  local  alumni  chapter  of  her  alma  mater. 
She  serves  on  a  committee  that  arranges 
speakers  for  the  monthly  alumni  chapter 
meetings  and.  recently,  she  has  participated 
in  a  program  to  encourage  promising  high 
school  seniors  to  apply  for  college 
scholarships  sponsored  by  the  local  chapter. 
Subject  to  the  conditions  in  S  2635.808(c)(1)  of 
this  subpart,  she  may  serve  in  her  personal 
capacity  as  chairperson  of  a  dinner  to  raise 
funds  for  the  chapter's  scholarship  program 
and  she  may  sign  the  invitation  addressed  to 
all  area  alumni  using  her  name,  but  not  her 
official  title. 

Example  Z-  Prior  to  his  confirmation,  the 
Secretary  of  the  Interior  had  authorized  a 
charitable  organization  that  raises  funds  for 
leukemia  research  to  list  his  name  as  one  of 
the  10  sponsors  of  a  fundraising  gala  held  at 


the  Kennedy  Center,  he  attended  the  gala  but 
has  not  otherwise  participated  in  the  affairs 
of  the  organization.  Although  his 
participation  in  the  affairs  of  the  organization 
has  not  been  personal  and  active,  he  may 
authorize  the  charitable  organization  to  list 
his  name  as  a  sponsor  of  this  year's 
fundraising  gala  since  he  had  engaged  in 
fundraising  for  the  organization  prior  to 
confirmation.  He  may  not  permit  them  to  use 
his  offlcial  title. 

§  2635.609    Just  financial  obligations. 

Employees  shall  satisfy  in  good  faith 
their  obligations  as  citizens,  including 
all  just  financial  obligations,  especially 
those  such  as  Federal.  State,  or  local 
taxes  that  are  imposed  by  law.  For 
purposes  of  this  section,  a  just  financial 
obligation  includes  any  financial 
obligation  acknowledged  by  the 
employee  or  reduced  to  judgment  by  a 
court.  In  good  faith  means  an  honest 
intention  to  fulfill  any  just  financial 
obligation  in  a  timely  manner.  In  the 
event  of  a  dispute  between  an  employee 
and  an  alleged  creditor,  this  section 
does  not  require  an  agency  to  determine 
the  validity  or  amount  of  the  disputed 
debt  or  to  collect  a  debt  on  the  alleged 
creditor's  behalf 

Subpart  I— Related  Statutory 
Authorities 

§2635.901    General. 

In  addition  to  the  standards  of  ethical 
conduct  set  forth  in  subparts  A  through 
H  of  this  part,  there  are  a  number  of 
statutes  that  establish  standards  to 
which  an  employee's  conduct  must 
conform.  The  list  set  forth  in  §  2635.902 
of  this  subpart  references  some  of  the 
more  significant  of  those  statutes.  It  is 
not  comprehensive  and  includes  only 
references  to  statutes  of  general 
applicability.  While  it  includes 
references  to  several  of  the  basic 
conflict  of  interest  statutes  whose 
standards  are  set  forth  in  more  detail 
throughout  this  part,  it  does  not  include 
references  to  statutes  of  more  limited 
applicability,  such  as  statutes  that  apply 
only  to  officers  and  employees  of  the 
Department  of  Defense. 

§2635.902    Related  statutes. 

(a)  The  prohibition  against  solicitation 
or  receipt  of  bribes  (18  U.S.C.  201(b)). 

(b)  The  prohibition  against  or  receipt 
of  illegal  gratuities  (16  U.S.C.  201(c]). 

(c)  "The  prohibition  against  seeking  or 
receiving  compensation  for  certain 


representational  services  before  the 
Government  (18  U.S.C.  203). 

(d)  The  prohibition  against  assisting  in 
the  prosecution  of  claims  against  the 
Government  or  acting  as  agent  or 
attorney  before  the  Government  (18 
U.S.C.  205). 

(e)  The  post-employment  restrictions 
applicable  to  former  employees  (18 
U.S.C.  207.  with  implementing 
regulations  at  parts  2637  and  2641  of  this 
subchapter). 

(f)  The  post-employment  restrictions 
applicable  to  former  procurement 
officials  (41  U.S.C.  423(f)). 

(g)  The  prohibition  against 
participating  in  matters  affecting  an 
employee's  own  financial  interests  or 
the  financial  interests  of  other  specified 
persons  or  organizations  (18  U.S.C.  20S). 

(h)  The  prohibition  on  a  procurement 
official's  negotiating  for  employment 
with  competing  contractors  (41  U.S.C. 
423(b)(1)). 

(i)  The  prohibition  against  receiving 
salary  or  any  contribution  to  or 
supplementation  of  salary  as 
compensation  for  Government  service 
from  a  source  other  than  the  United 
States  (18  U.S.C.  209). 

(j)  The  prohibition  against  gifts  to 
superiors  (5  U.S.C.  7351). 

(k)  The  prohibition  against  solicitation 
or  receipt  of  gifts  from  specified 
prohibited  sources  (5  U.S.C.  7353). 

(I)  The  prohibition  against  solicitation 
or  receipt  of  gifts  from  competing 
contractors  (41  U.S.C.  423(b)(2)). 

(m)  The  Code  of  Ethics  for 
Government  Service  (Pub.  L.  96-303.  94 
Stat.  855). 

(n)  The  prohibitions  against  certain 
political  activities  (5  U.S.C.  7321  et  seq. 
and  18  U.S.C.  602.  603.  606  and  607). 

(o)  The  prohibitions  against  disloyalty 
and  striking  (5  U.S.C.  7311  and  18  U.S.C. 
1918). 

(p)  The  prohibition  against 
employment  of  a  member  of  a 
Communist  organization  (50  U.S.C.  784). 

(q)  The  prohibition  against  acting  as 
the  agent  of  a  foreign  principal  required 
to  register  under  the  Foreign  Agents 
Registration  Act  (18  U.S.C.  219). 

(r)  The  prohibition  against 
employment  of  a  person  convicted  of 
participating  in  or  promoting  a  riot  or 
civil  disorder  (5  U.S.C.  7313). 

(s)  The  prohibition  against 
employment  of  an  individual  who 


habitually  uses  intoxicating  beverages 
to  excess  (5  U.S.C.  7352). 

(t)  The  prohibition  against  misuse  of  a 
Government  vehicle  (31  U.S.C.  1344). 

(u)  The  prohibition  against  misuse  of 
the  franking  privilege  (18  U.S.C.  1719). 

(v)  The  prohibition  against  fraud  or 
false  statements  in  a  Government  matter 
(18  U.S.C.  1001). 

(w)  The  prohibition  against 
concealing,  mutilating  or  destroying  a 
public  record  (18  U.S.C.  2071). 

(x)  The  prohibition  against 
counterfeiting  or  forging  transportation 
requests  (18  U.S.C.  508). 

(y)  The  prohibitions  against  disclosure 
of  classified  information  (18  U.S.C.  796 
and  50  U.S.C.  783(b)). 

(z)  The  prohibition  against  disclosure 
of  proprietary  information  and  certain 
other  information  of  a  confidential 
nature  (18  U.S.C.  1905). 

(aa)  The  prohibition  against 
unauthorized  disclosure  of  certain 
procurement  sensitive  information, 
including  proprietary  or  source  selection 
information  (41  U.S.C.  423(b)(3)  and  (d)). 

(bb)  The  prohibition  against 
unauthorized  use  of  documents  relating 
to  claims  from  or  by  the  Government  (18 
U.S.C.  285). 

(cc)  The  prohibition  against  certain 
personnel  practices  (5  U.S.C.  2302). 

(dd)  The  prohibition  against 
interference  with  civil  service 
examinations  (18  U.S.C.  1917). 

(ee)  The  prohibition  against 
participation  in  the  appointment  or 
promotion  of  relatives  (5  U.S.C.  3110). 

[U]  The  prohibition  against 
solicitation  or  acceptance  of  anything  of 
value  to  obtain  public  office  for  another 
(18  U.S.C.  211). 

(gg)  The  prohibition  against 
conspiracy  to  commit  an  offense  against 
or  to  defraud  the  United  States  (18 
U.S.C.  371). 

(hh)  The  prohibition  against 
embezzlement  or  conversion  of 
Government  money  or  property  (18 
U.S.C.  641). 

(ii)  The  prohibition  against  failing  to 
account  for  public  money  (18  U.S.C.  643). 

(jj)  The  prohibition  against 
embezzlement  of  the  money  or  property 
of  another  person  that  is  in  the 
possession  of  an  employee  by  reason  of 
his  employment  (18  U.S.C.  654). 

[FR  Doc.  91-17227  Filed  7-22-81;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Research  in  Education  of  Individuals 
Witti  Disabilities  Program 

agency:  Department  of  Education. 
action:  Notice  of  final  funding  priority. 

summary:  The  Secretary  announces  a 
final  funding  priority  for  fiscal  year  1991 
for  the  Research  in  Education  of 
Individuals  with  Disabilities  Program. 
This  program  is  administered  by  the 
Office  of  Special  Education  Programs. 
The  Secretary  announces  this  priority  to 
ensure  effective  use  of  program  funds 
and  to  direct  funds  to  an  area  of 
identified  need  during  fiscal  year  1991. 
EFFECTIVE  DATE:  This  priority  takes 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
'  Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
this  priority,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Glidewell,  Division  of  Innovation 
and  Development.  Office  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue  SW. 
(Switzer  Building,  room  3095 — M/S 
2313-2640).  Washington,  DC  20202. 
Telephone:  (202)  732-1099.  (TDD  (202) 
732-6153). 

SUPPLEMENTARY  INFORMATION:  The 
Research  in  Education  of  Individuals 
with  Disabilities  Program,  (20  U.S.C. 
1441-1443),  provides  support  for 
advancing  and  improving  the  knowledge 
base  and  improving  the  practice  of 
professionals,  parents,  and  others 
providing  early  intervention,  special 
education,  and  related  services, 
including  professionals  who  work  with 
children  and  youth  with  disabilities  in 
regular  education  environments,  to 
provide  those  children  effective 
instruction  and  enable  them  to  learn 
successfully.  This  priority  provides 
support  for  one  or  more  centers 
designed  to  organize,  synthesize,  and 
disseminate  current  knowledge  relating 
to  children  with  attention  deficit 
disorder  as  required  by  the  Education  of 
the  Handicapped  Act  Amendments  of 
1990.  The  Conference  report 
accompanying  the  Department's  1991 
appropriations  bill  expressed  the  intent 
that  these  centers  help  educators, 
researchers,  and  parents  to  respond  to 
the  needs  of  children  with  attention 
deficit  disorder  (ADD).  The  intended 
effect  of  this  priority  is  to  provide  access 
to  current  research  knowledge  in  two 
specific  areas  by  providing  assistance'to 
organize,  synthesize,  and  disseminate 
information  related  to  the  needs  of 
children  with  attention  deficit  disorder 


(ADD).  This  priority  is  part  of  a 
response  to  the  1990  amendments.  In 
addition  to  this  priority,  support  will 
also  be  provided  through  ongoing 
contracts  to  identify  promising  regular 
and  special  education  efforts  to  respond 
to  the  educational  needs  of  children 
with  ADD,  and  to  provide  a  national 
forum  for  disseminating  this  information 
to  professionals  and  parent 
organizations. 

Because  the  Department's  authority  to 
obligate  these  funds  will  expire  on 
September  30, 1991,  cooperative 
agreements  will  ro  longer  be  specified 
as  the  type  of  award. 

This  priority  is  in  addition  to  the  final 
priorities  previously  published  in  the 
Federal  Register  on  May  7, 1991  for  the 
Research  in  Education  of  Individuals 
with  Disabilities  Program  (56  PR  21226). 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  to  comment  in  the  Notice  of 
Proposed  Funding  priorities,  published 
on  April  9. 1991  (56  FR  14432),  four 
comments  were  received.  One 
commenter  was  strongly  supportive  of 
the  proposed  priority  as  written.  The 
other  three  commenters,  although 
generally  supportive,  raised  several 
concerns.  An  analysis  of  the  comments 
on  the  proposed  priorities  follows. 

Comment:  One  commenter  was 
concerned  that  these  projects  not 
"reinvent  the  wheel"  given  the  limited 
amount  of  funding  available,  and  the 
current  existence  of  information  on  ADD 
and  its  relation  to  public  education. 

Discussion:  The  Secretary  agrees  with 
the  commenter  on  the  existence  of  a 
significant  body  of  information.  The 
intent  of  the  centers  is  to  make  that 
information  accessible  to  the  public, 
parents,  and  teachers  involved  with 
children  and  youth  with  ADD.  These 
centers  are  designed  to  disseminate 
existing  knowledge  consistent  with  the 
commenters'  concern  not  to  "reinvent 
the  wheel." 

Changes:  None. 

Comment:  One  commenter  was 
concerned  that  most  of  the  available 
"research"  knowledge  of  ADD  and 
"researchers"  are  in  psychology  and 
medicine,  and  not  in  education  in 
general  nor  special  education  in 
particular.  The  commenter  felt  that 
research  has  mainly  been  done  from  the 
"perspective  of  clinical  treatments  and 
medical  regimes",  and  not  from  an 
educational  perspective.  The  commenter 
suggested  that,  in  order  to  reinforce  the 
educational  perspective,  the  priority 
should  use  the  terms  "field  educators 
and  educational  researchers"  instead  of 
"educators  and  researchers,"  and  that 
perhaps  some  of  the  centers  should 


focus  on  educational  research  or  that 
some  of  the  center  directors  should  be 
educational  researchers. 

Discussion:  The  Secretary  believes 
that  to  limit  project  staff  or  personnel 
according  to  their  disciplinary  training 
or  professional  affiliation  would  be 
overly  prescriptive,  and  not  supported 
by  either  the  statute  or  the  regulations. 
In  addition,  the  selection  criteria  that 
will  be  used  to  evaluate  applications 
under  this  competition  prpvide  for  the 
peer  reviewers  to  evaluate  the  "quality 
of  key  personnel"  proposed  by  the 
project.  This  selection  criterion  requires 
reviewers  to  consider  experience  and 
training  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
other  evidence  the  applicant  provides. 

Changes:  None. 

Comment:  One  commenter  was 
concerned  about  the  perceived  order  of 
activities  as  outlined  by  the  proposed 
priority.  The  commenter  felt  that  . 
educators,  researchers,  and  parents 
needed  to  provide  input  on  specific 
information  needs  before  the 
identification  of  critical  issues. 

Discussion:  As  written,  the  priority 
provides  that  "Identifying  and 
prioritizing  critical  issues  must  be  based 
on  those  having  the  greatest  promise  for 
assisting  educators,  researchers,  and 
parents  to  respond  to  the  needs  of 
children  with  ADD"  (emphasis  added). 
The  Secretary  believes  that,  as  written, 
the  priority  provides  for  "information 
needs"  to  drive  the  identification  of 
critical  issues. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  assessment  centers  include  the 
integration  of  newly  proposed 
assessment  criteria  for  the  ADD 
population,  and  a  critical  review  of  the 
empirical  data  supporting  various 
assessment  instruments.  The  commenter 
also  stated  that  there  are  no 
pathognomonic  or  highly  specific  tests 
that  can  be  used  alone  to  establish  the 
diagnosis  of  ADD. 

Discussion:  The  Secretary  notes  that 
the  intent  of  the  priority  is  to  synthesize 
current  knowledge  on  assessment  which 
includes  classification  and  criteria 
techniques  and  systems,  and  reliable 
and  valid  instrumentation.  The 
psychometric  properties  of  assessment 
instruments  will  be  addressed  in  the 
synthesis. 

Changes:  None. 

Comment:  One  commenter  suggested 
that,  with  respect  to  assessment  centers, 
the  outcome  of  this  effort  should  be  to 
integrate  current  and  future  assessment 
tools  into  a  comprehensive  evaluation 
model  that  could  be  used  in  school 
settings. 


Discussion:  The  Secretary 

that  the  priority,  as  written, 
capturing  the  existing  know] 
for  the  review  of  current  ass 
instruments  that  will  assist  j 
direction  for  future  improvei 
Changes:  None. 
Comment-  One  commentei 
that  the  intervention  centers 
integrating  the  family,  educa 
medical  perspectives  so  that 
comprehensive  multi-modali 
treatment  are  considered. 

Discussion:  The  Departme 
addition  to  these  centers,  is  i 
separate  synthesis  activities 
contract  that  will  involve  the 
to  achieve  the  integration  of 
educational,  and  medical  pei 
Changes:  None. 
Comment-  One  commenter 
examining  the  accuracy  of  di 
by  school  nurses  and  teachei 
particulariy  in  regard  to  med 
interventions,  and  the  explor 
academic  and  nonacademic 
interventions. 

Discussion:  The  Secretary 
that  the  priority,  as  written,  p 
the  centers  to  look  at  the  full 
interventions  being  used  to  ir 
needs  of  students  with  ADD. 
Changes:  None. 
Priority:  The  Secretary  esU 
following  priority  for  the  Res( 
Education  of  Individuals  with 
Disabilities  Program,  CFDA  ^ 
In  accordance  with  the  Educe 
Department  General  Adminis 
Regulations  (EDGAR,  34  CFR 
75.105(c)(3)).  the  Secretary  gi) 
absolute  preference  under  thi 
to  applications  that  respond  t 
following  priority.  The  Secret 
proposes  to  select  for  funding 
applications  proposing  projec 
meet  this  priority. 

Priority:  Centers  for  Organizi 
Analyzing  the  Research  fCnov 
Base  for  Children  With  Attem 
Disorder  (CFDA  84.023) 

Issue  1 1 

Section  641(f)(1)  of  the  Indii 
with  Disabilities  Education  Ai 
as  retitled  and  amended  by  th 
amendments  to  the  Education 
Handicapped  Act,  requires  th( 
to  establish  one  or  more  cente 
organize,  synthesize,  and  diss 
current  knowledge  relating  to 
with  Attention  Deficit  Disorde 
This  current  knowledge  must  1 
designed  to  help  educators,  re 
and  parents  respond  to  the  edi 
needs  of  students  with  ADD. 

During  the  reauthorization  ] 
parents  and  advocates  for  chi 
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focus  on  educational  research  or  that 
some  of  the  center  directors  should  be 
educational  researchers. 

Discussion:  The  Secretary  believes 
that  to  limit  project  staff  or  personnel 
according  to  their  disciplinary  training 
or  professional  affdiation  would  be 
overly  prescriptive,  and  not  supported 
by  either  the  statute  or  the  regulations. 
In  addition,  the  selection  criteria  that 
will  be  used  to  evaluate  applications 
under  this  competition  prpvide  for  the 
peer  reviewers  to  evaluate  the  "quality 
of  key  personnel"  proposed  by  the 
project.  This  selection  criterion  requires 
reviewers  to  consider  experience  and 
training  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
other  evidence  the  applicant  provides. 

Changes:  None. 

Comment:  One  commenter  was 
concerned  about  the  perceived  order  of 
activities  as  outlined  by  the  proposed 
priority.  The  commenter  felt  that  . 
educators,  researchers,  and  parents 
needed  to  provide  input  on  specific 
information  needs  before  the 
identification  of  critical  issues. 

Discussion:  As  written,  the  priority 
provides  that  "Identifying  and 
prioritizing  critical  issues  must  be  based 
on  those  having  the  greatest  promise  for 
assisting  educators,  researchers,  and 
parents  to  respond  to  the  needs  of 
children  with  ADD"  (emphasis  added). 
The  Secretary  believes  that,  as  written, 
the  priority  provides  for  "information 
needs"  to  drive  the  identification  of 
critical  issues. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  assessment  centers  include  the 
integration  of  newly  proposed 
assessment  criteria  for  the  ADD 
population,  and  a  critical  review  of  the 
empirical  data  supporting  various 
assessment  instruments.  The  commenter 
also  stated  that  there  are  no 
pathognomonic  or  highly  specific  tests 
that  can  be  used  alone  to  establish  the 
diagnosis  of  ADD. 

Discussion:  The  Secretary  notes  that 
the  intent  of  the  priority  is  to  synthesize 
current  knowledge  on  assessment  which 
includes  classification  and  criteria 
techniques  and  systems,  and  reliable 
and  valid  instnunentation.  The 
psychometric  properties  of  assessment 
instruments  will  be  addressed  in  the 
synthesis. 

Changes:  None. 

Comment:  One  commenter  suggested 
that,  with  respect  to  assessment  centers, 
the  outcome  of  this  effort  should  be  to 
integrate  current  and  future  assessment 
tools  into  a  comprehensive  evaluation 
model  that  could  be  used  in  school 
settings. 


Discussion:  The  Secretary  believes 
that  the  priority,  as  written,  provides  for 
capturing  the  existing  knowledge  and 
for  the  review  of  current  assessment 
instruments  that  will  assist  and  provide 
direction  for  future  improvements. 

Changes:  None. 

Comment-  One  commenter  suggested 
that  the  intervention  centers  emphasize 
integrating  the  family,  educational,  and 
medical  perspectives  so  that 
comprehensive  multi-modality  forms  of 
treatment  are  considered. 

Discussion:  The  Department,  in 
addition  to  these  centers,  is  funding 
separate  synthesis  activities  through  a 
contract  that  will  involve  these  centers 
to  achieve  the  integration  of  family, 
educational,  and  medical  perspectives. 

Changes:  None. 

Comment:  One  commenter  suggested 
examining  the  accuracy  of  data  reported 
by  school  nurses  and  teachers, 
particulariy  in  regard  to  medical 
interventions,  and  the  exploration  of 
academic  and  nonacademic 
interventions. 

Discussion:  The  Secretary  believes 
that  the  priority,  as  written,  provides  for 
the  centers  to  look  at  the  full  range  of 
interventions  being  used  to  meet  the 
needs  of  students  with  ADD. 
Changes:  None. 

Priority:  The  Secretary  establishes  the 
following  priority  for  the  Research  in 
Education  of  Individuals  with 
Disabilities  Program,  CFDA  No.  84.023. 
In  accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR,  34  CFR         ^ 
75.105(c)(3)).  the  Secretary  gives  an 
absolute  preference  under  this  program 
to  applications  that  respond  to  the 
following  priority.  The  Secretary 
proposes  to  select  for  funding  only  those 
applications  proposing  projects  that 
meet  this  priority. 

Priority:  Centers  for  Organizing  and 
Analyzing  the  Research  Knowledge 
Base  for  Children  With  Attention  Deficit 
Disorder  (CFDA  84.023) 

Issue 

Section  641(f)(1)  of  the  Individuals 
with  Disabilities  Education  Act  (IDEA), 
as  retitled  and  amended  by  the  1990 
amendments  to  the  Education  of  the 
Handicapped  Act,  requires  the  Secretary 
to  establish  one  or  more  centers  to 
organize,  synthesize,  and  disseminate 
current  knowledge  relating  to  children 
with  Attention  Deficit  Disorder  (ADD). 
This  current  knowledge  must  be 
designed  to  help  educators,  researchers, 
and  parents  respond  to  the  educational 
needs  of  students  with  ADD. 

During  the  reauthorization  process, 
parents  and  advocates  for  children  with 


ADD  identified  access  to  the  current 
research  knowledge  base  as  one  of  the 
problems  in  meeting  the  needs  of  their 
children  in  school. 

Purpose 

The  purpose  of  this  priority  is  to 
organize,  synthesize,  and  disseminate 
the  current  knowledge  base  related  to 
either  (a)  Assessment  and  identification 
of,  or  (b)  interventions  for,  children  with 
ADD.  This  priority  will  support  up  to 
four  awards  for  up  to  18  months.  These 
four  centers — two  for  each  topic  area — 
must  organize  and  analyze  research 
Hndings;  design,  format,  and  prepare 
syntheses;  and  disseminate  information 
to  assist  educators,  researchers,  and 
parents  to  respond  to  the  educational 
needs  of  these  children.  These  centers 
shall  serve  as  central  focal  points  for 
making  current  knowledge  accessible  to 
national  professional  and  parent 
organizations.  This  information  is 
expected  to  increase  the  awareness  of 
educators,  researchers,  and  parents  of 
the  current  knowledge  related  to  the 
assessment  and  identification  of,  and 
interventions  for  responding  to,  the 
educational  needs  of  children  with  ADD. 
These  centers  shall  have  demonstrated 
knowledge  concerning  the  disorder 
proven  effectiveness  in  performing  tasks 
comparable  to  the  ones  specified  in  this 
priority;  and  the  ability  to  conduct 
projects,  communicate  with  intended 
consimiers  of  information,  and  maintain 
the  necessary  communication  with 
national,  regional.  State,  and  local 
agencies. 

Activities 

Each  Center  shall  develop  a  procedure 
for,  and  obtain  input  from,  educators, 
researchers,  and  parents  for  identifying 
the  most  critical  issues  related  to  either 
(a)  Assessment  and  identification,  or  (b) 
interventions.  These  critical  issues  must 
provide  the  focal  points  for  organizing 
the  current  research  knowledge  base 
and  designing  syntheses.  Identifying  and 
prioritizing  critical  issues  must  be  based 
on  those  having  the  greatest  promise  for 
assisting  educators,  researchers,  and 
parents  to  respond  to  the  needs  of 
children  with  ADD.  For  purposes  of 
illustration  only,  critical  issues  related 
to  assessment  and  identiflcation  might 
be:  Measurement  technology  for 
appropriately  identifying  children  with 
ADD  in  need  of  assistance  in  regular 
education  or  in  special  education;  or 
typologies  of  educational  needs  and 
corresponding  estimates  of  numbers  of 
children  with  ADD.  Similarly,  for 
purposes  of  illustration,  critical  issues 
related  to  interventions  might  be: 
Effective  education  interventions  in 
regular  classrooms  for  responding  to  the 


needs  of  children  with  ADD;  or  the 
nature  of  curricula  and  instructional 
accommodations,  adaptations,  and 
modifications  needed  to  respond  to  the 
educational  needs  of  children  with  ADD. 

Designing  and  formatting  syntheses. 
The  critical  issues  must  provide  the 
focus  for  synthesizing  the  current 
research  findings.  Input  must  also  be 
obtained  from  educators,  researchers, 
and  parents  related  to  their  specific 
information  needs  related  to  each  issue. 
In  addition,  procedures  must  be 
developed  and  implemented  for 
obtaining  feedback  from  these 
audiences  on  the  design  and  format  for 
preparing  each  of  their  syntheses.  The 
syntheses  must  consistently  address  the 
characteristics  and  educational  needs  of 
children  with  ADD  relevant  to  the 
literature  being  synthesized. 

Organize  and  analyze  current 
research  base.  Each  center  must 
develop  and  implement  procedures  for 
identifying  and  obtaining  current 
research  findings  relevant  to  each 
critical  issue  identified  for  their  topic 
focus.  This  information  must  be 
organized  consistent  with  the  critical 
issues  identified  for  each  topic  focus, 
and  need  for  this  information  by 
educators,  researchers,  and  parents.  The 
analyses  of  this  information  must 
address  implications  for  professional 
personnel  practice  and  preparation, 
service  delivery,  and  future  knowledge 
development  and  use  agendas  for 
responding  to  the  needs  of  children  with 
ADD. 

National  dissemination  and  exchange 
forum.  Each  center  must  cooperate  with 
the  Department  in  conducting  a  national 
forum.  The  national  forum  will  be  held 
during  the  15th  month  of  the  award  in 
Washington,  DC.  Forum  participants 
will  include  representatives  of  national 
organizations  representing  educators, 
researchers,  parents,  and  other  parties 
having  significant  responsibilities  and 
interests  in  responding  to  the 
educational  needs  of  children  with  ADD. 
The  centers  will  be  responsible  for 
presenting  their  syntheses  and 
implications.  The  Forum  participants 
will  discuss  the  centers'  syntheses  and 
strength  of  research  support  related  to 
implications.  The  centers  shall  revise 
their  syntheses  taking  into  account  the 
comments  received  from  forum 
participants. 

Coordination.  Each  center  must 
coordinate  with  the  other  centers  funded 
under  this  priority,  and  other  projects 
identified  by  the  Secretary  that  are 
engaged  in  relevant  activities  for 
achieving  the  intent  of  section  641(f)(1) 
of  the  Act.  The  Department  will  convene 
the  centers  to  review  their  critical  issues 
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prior  to  the  centers  conducting  their 
respective  syntheses.  All  projects 
funded  relevant  to  section  641  (Hll)  will 
be  convened  at  the  national  forum.  Each 
center  must  budget  for  participation  in 
these  two  activities. 

Dissemination  activities.  Each  center 
shall  make  its  syntheses  available  to 
relevant  national,  professional,  and 


parent  organizations.  The  centers  shall 
develop  and  implement  procedures 
during  these  activities  to  assure  that 
information  products  are  prepared  that 
have  the  greatest  potential  for  use  by 
these  organizations  in  their  existing 
communication  systems  and  member 
networks. 
Program  Authority.  20  U.S.C.  1441-1443. 
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Space  Administration 

48  CFR  Parts  31,  et  al. 

Federal  Acquisition  Regulation  (FAR), 

Contract  Air  Fares;  Proposed  Rule 
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DEPARTMErn'  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  31,  51,  and  52 
(FAR  Case  91-36] 

Federal  Acquisition  Regulation; 
Contract  Air  Fares 

agencies:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTtON:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  an  amendment  to  add 
subpart  51.3,  Contractor  Use  of 
Government  Discount  Air  Passenger 
Transportation  Fares,  and  a  new  clause 
at  52.251-XX.  Government  Discount  Air 
Passenger  Transportation  Fares.  The 
coverage  and  clause  permit  contractor 
personnel  traveling  under  certain 
Government  contracts  to  use  the  same 
discount  air  fares  available  to  Federal 
employees  traveling  at  Government 
expense.  A  corresponding  change  to  the 
cost  principle  at  31.205-46,  Travel  costs, 
limits  the  contractor's  recovery  of  travel 
costs  to  the  discount  air  fare  provided 
for  in  the  new  subpart.  These  changes 
implement  the  requirements  of  section 
833  of  the  Department  of  Defense 
Authorization  Act  for  Fiscal  Year  1989 
(Pub.  L.  10(M56). 

DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  September  23. 
1991,  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRa,  18th  &  F  Streets,  NW.. 
room  4041,  Wasmngton.  DC  20405. 
Please  cite  FAR  Case  91-36  in  all 
correspondence  related  to  this  issue. 
FOR  RIRTHER  INFORMATION  CONTACT: 
Ms.  Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  Ms.  Beverly 
Fayson.  FAR  Secretariat,  room  4041,  GS 
Building,  Washington,  DC,  20405  (202) 
501-4755.  Please  cite  FAR  Case  91-36. 
SUPPLEMENTARY  INFORMATION: 

'A.  Background 

The  Department  of  Defense 
Authorization  Act  for  Fiscal  Year  1989, 
Public  Law  100-^56.  section  833,  Air 


Travel  Expenses  of  Defense  Contractor 
Personnel,  requires  the  General  Services 
Administration  to  negotiate  agreements 
with  airlines  to  permit  certain  contractor 
personnel  traveling  solely  in  the 
performance  of  Government  contracts  to 
receive  the  same  discount  air  fares 
Government  employees  receive  when 
traveling  at  Government  expense.  This 
statute  also  requires  the  issuance  of 
regulatory  guidance  within  120  days 
after  GSA  negotiates  the  first  discount 
air  fares  contract  for  contractor 
personnel.  These  changes  are  proposed 
in  compliance  with  this  statute. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  proposed  changes  should 
not  have  a  significant  administrative 
impact  on  a  substantial  number  of  small 
entities.  These  rates  will  be  readily 
available  through  a  standard  travel 
agent  network  already  utilized  by  small 
entities.  An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  However,  comments  from 
small  entities  concerning  the  a^ected 
FAR  subpart  will  also  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C.  601.  et  seq. 
(FAR  Case  91-36)  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Parts  31.  51, 
and  52 

Government  procurement;  Contract 
air  fares. 

Dated:  July  12, 1991. 
Albert  A.  VicchioUa. 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  31.  51,  and  52  be  amended  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  31.  51.  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-46  is  amended  by 
revising  paragraph  (d)  and  the  first 
sentence  in  paragraph  (e)(2)  to  read  as 
follows: 


31.205-46 


Travel  costs. 
•         *         * 


(d)(1)  Air  fare  costs,  charged  as  a 
direct  cost  to  a  contract,  in  excess  of  the 
discounted  fares  established  for  a 
primary  contract  air  carrier  under  a 
General  Services  Administration  (GSA) 
contract  (see  51.3).  are  not  allowable 
if— 

(i)  The  discounted  rate  was  available 
to  the  contractor,  and 

(ii)  Travel  could  have  reasonably  been 
performed  under  the  conditions  required 
by  the  air  carrier  to  qualify  for  such  rate. 

(2)  If  there  is  no  GSA  contract  as 
discussed  in  paragraph  (d)(1)  of  this 
subsection,  air  fare  costs  in  excess  of 
the  lowest  customary  standard,  coach, 
or  equivalent  air  fare  offered  during 
normal  business  hours  are  unallowable. 

(3)  The  air  fares  in  paragraphs  (d)(1) 
and  (d)(2)  of  this  subsection  need  not  be 
used  when  such  accommodations 
require  circuitous  routing,  require  travel 
during  unreasonable  hours,  excessively 
prolong  travel,  result  in  increased  cost 
that  would  offset  transportation  savings, 
are  not  reasonably  adequate  for  the 
physical  or  medical  needs  of  the 
traveler,  or  are  not  reasonably  available 
to  meet  mission  requirements.  However, 
in  order  for  air  fare  costs  in  excess  of 
the  standard  air  fare  to  be  allowable, 
the  applicable  condition(s)  set  forth 
above  must  be  justified  by  the 
contractor.  Any  travel  costs  associated 
with  the  use  of  Government  discount  air 
fares  (e.g..  commuting  expenses  to  and 
from  the  airport)  shall  be  taken  into 
consideration  when  determining  the 
applicable  air  fare  under  paragraphs 
(d)(1)  and  (d)(2)  of  this  subsection. 

(e)  *  *  * 

(2)  The  costs  of  travel  by  contractor- 
owned,  -leased,  or  -chartered  aircraft 
are  limited  to  the  air  fare  described  in 
paragraph  (d)  of  this  subsection  for  the 
flight  destination  unless  travel  by  such 
aircraft  is  specifically  required  by 
contract  specification,  term,  or 
condition,  or  a  higher  amount  is 
approved  by  the  contracting 
officer.  *  *  * 
*        ♦        *        •        • 

PART  51— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

3.  The  table  of  contents  for  subpart 
51.3.  consisting  of  §§  51.300  through 
51.306.  is  added  to  read  as  follows: 

Sul>part  51.3 — Contractof  Use  of 
Government  Discount  Air  Passenger 
Trartsportation  Fares 


51.300 
51.301 
51.302 
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Scope  of  subpart. 
Deflnitions. 
Policy. 
General. 


51.304  Contractor  use  of  cont 
carriers. 

51.305  Procedures. 

51.306  Contract  clause. 

4.  Subpart  51.3,  consistinj 
through  51.306,  is  added  to  i 
follows: 

Subpart  51.3— Contractor 
Government  Discount  Air  I 
Transportation  Fares 

51.300  Scope  of  subpart 

This  subpart  establishes  ] 
procedures  concerning  cont 
Government  discount  air  fa 
section  833  of  the  Departme 
Defense  Authorization  Act : 
Year  1989.  Pub.  L.  100-456). 

51.301  Definitions. 

Contract  air  carrier,  as  us 
subpart,  means  a  commercii 
passenger  carrier  that  has  a 
with  the  General  Services 
Administration  to  provide  a 
services  at  discount  air  pass 
transportation  fares  to  Gove 
employees  and.  when  agree 
carrier,  eligible  contractors 
official  Government  businei 

Eligible  contractor,  as  use 
subpart,  means  a  contractor 
under  a  Government  contrai 
than  a  firm-fixed  price  conti 
requiring  air  travel  by  an  en 
the  contractor,  the  cost  of  w 
charged  as  a  direct  cost  to  t! 

Primary  contract  air  earn 
in  this  subpart,  means:  (1)  T 
contract  air  carrier  listed  in 
Travel  Directory  that  provid 
for  a  specific  city-pair,  or  (2] 
contract  air  carrier  offering  i 
than  any  other  contract  air  c 
the  same  specific  city-pair. 

51.302  Policy. 

It  is  the  policy  of  the  Fede 
Government  to  reimburse  eli 
contractors  for  air  travel  in  i 
to  exceed  the  fares  available 
employees  if  a  contract  negc 
between  GSA  and  the  air  ca 
that  the  air  carrier  will  allow 
eligible  contractors  to  utilize 
carrier's  services  at  those  aii 
Contractors  shall  be  reimbui 
travel  as  provided  in  31.205- 

51.303  General 

The  General  Services  Adn 
negotiates  contracts  with  air 
transportation  of  passengers 
specific  cities.  The  primary  p 
the  contracts  is  to  provide  ec 
air  transportation  to  Federal 
ti-aveling  on  official  Govemn 
business. 
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31.205-46    Travel  costs. 

***** 

(d)(l]  Air  fare  costs,  charged  as  a 
direct  cost  to  a  contract,  in  excess  of  the 
discounted  fares  established  for  a 
primary  contract  air  carrier  under  a 
General  Services  Administration  (GSA) 
contract  (see  51.3).  are  not  allowable 
if— 

(i)  The  discounted  rate  was  available 
to  the  contractor,  and 

(ii)  Travel  could  have  reasonably  been 
performed  under  the  conditions  required 
by  the  air  carrier  to  qualify  for  such  rate. 

(2)  If  there  is  no  GSA  contract  as 
discussed  in  paragraph  (d)(1)  of  this 
subsection,  air  fare  costs  in  excess  of 
the  lowest  customary  standard,  coach, 
or  equivalent  air  fare  offered  during 
normal  business  hours  are  unallowable. 

(3)  The  air  fares  in  paragraphs  (d)(1) 
and  (d)(2)  of  this  subsection  need  not  be 
used  when  such  accommodations 
require  circuitous  routing,  require  travel 
during  unreasonable  hours,  excessively 
prolong  travel,  result  in  increased  cost 
that  would  offset  transportation  savings, 
are  not  reasonably  adequate  for  the 
physical  or  medical  needs  of  the 
traveler,  or  are  not  reasonably  available 
to  meet  mission  requirements.  However, 
in  order  for  air  fare  costs  in  excess  of 
the  standard  air  fare  to  be  allowable, 
the  applicable  condition(s)  set  forth 
above  must  be  justified  by  the 
contractor.  Any  travel  costs  associated 
with  the  use  of  Government  discount  air 
fares  (e.g..  commuting  expenses  to  and 
from  the  airport)  shall  be  taken  into 
consideration  when  determining  the 
applicable  air  fare  under  paragraphs 
(d)(1)  and  (d)(2)  of  this  subsection. 

(e)  *  *  * 

(2)  The  costs  of  travel  by  contractor- 
owned,  -leased,  or  -chartered  aircraft 
are  limited  to  the  air  fare  described  in 
paragraph  (d)  of  this  subsection  for  the 
flight  destination  unless  travel  by  such 
aircraft  is  specifically  required  by 
contract  specification,  term,  or 
condition,  or  a  higher  amount  is 
approved  by  the  contracting 
officer.  *  *  * 
*        ♦        *        •        * 

PART  51— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

3.  The  table  of  contents  for  subpart 
51.3.  consisting  of  §§  51.300  through 
51.306,  is  added  to  read  as  follows: 

Sut>part  51.3 — Contractor  Use  of 
Government  Discount  Air  Passenger 
Transportation  Fares 


Sec. 

51.300 

Scope  of  subpart. 

51.301 

DeHnitions. 

51.302 

Policy. 

S1J03 

General. 

Sec. 

51.304  Contractor  use  of  contract  air 
carriers. 

51.305  Procedures. 

51.306  Contract  clause. 

4.  Subpart  51.3,  consisting  of  §5  51.300 
through  51.306,  is  added  to  read  as 
follows: 

Subpart  51.3— Contractor  Use  of 
Government  Discount  Air  Passenger 
Transportation  Fares 

51.300  Scope  of  subpart 

This  subpart  establishes  policies  and 
procedures  concerning  contractor  use  of 
Government  discount  air  fares  (refer  to 
section  833  of  the  Department  of 
Defense  Authorization  Act  for  Fiscal 
Year  1989,  Pub.  L  100-456). 

51.301  Definitions. 

Contract  air  carrier,  as  used  in  this 
subpart,  means  a  commercial  air 
passenger  carrier  that  has  a  contract 
with  the  General  Services 
Administration  to  provide  air  passenger 
services  at  discount  air  passenger 
tiansportation  fares  to  Government 
employees  and,  when  agreed  to  by  the 
carrier,  eligible  contractors  traveling  on 
official  Government  business. 

Eligible  contractor,  as  used  in  this 
subpart,  means  a  contractor  performing 
under  a  Government  contract  (other 
than  a  firm-fixed  price  contract) 
requiring  air  travel  by  an  employee  of 
the  contractor,  the  cost  of  which  will  be 
charged  as  a  direct  cost  to  the  contract. 

Primary  contract  air  carrier,  as  used 
in  this  subpart,  means:  (1)  The  only 
contract  air  carrier  listed  in  the  Federal 
Travel  Directory  that  provides  service 
for  a  specific  city-pair,  or  (2)  the 
contract  air  carrier  offering  a  fare  lower 
than  any  other  contract  air  carrier  for 
the  same  specific  city-pair. 

51.302  Policy. 

It  is  the  policy  of  the  Federal 
Government  to  reimburse  eligible 
contractors  for  air  travel  in  amounts  not 
to  exceed  the  fares  available  to  Federal 
employees  if  a  contract  negotiated 
between  GSA  and  the  air  carrier  states 
that  the  air  carrier  will  allow  authorized 
eligible  contractors  to  utilize  the 
carrier's  services  at  those  air  fares. 
Contractors  shall  be  reimbursed  for  air 
travel  as  provided  in  31.205-46(d). 

51.303  General 

The  General  Services  Administration 
negotiates  contracts  with  air  carriers  for 
transportation  of  passengers  between 
specific  cities.  The  primary  purpose  of 
the  contracts  is  to  provide  economical 
air  transportation  to  Federal  employees 
traveling  on  official  Government 
business. 
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5 1 .304    Contractor  use  of  contract  air 
carriers. 

(a)  Certain  of  the  GSA  contracts 
referenced  in  51.302  contain  terms  that 
permit  eligible  contractors  to  purchase 
contract  fares  when  traveling  on  official 
Government  business.  These  contract 
air  carriers  are  listed  in  the  Federal 
Travel  Directory  (FID),  which  is 
available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402  under 
Stock  Number  ISSN  0278-0941. 

(b)  There  is  no  mandatory 
requirement  for  eligible  contractors  to 
utilize  contract  air  carriers. 
Nevertheless,  if  eligible  contractors  do 
not  use  the  contract  air  carriers,  the  cost 
principle  in  31.205-46,  places  limits  on 
the  amount  of  allowable  costs  for  this 
travel,  unless  one  of  the  following 
exceptions  applies: 

(1)  Space  or  scheduled  flights  are  not 
available  in  time  to  accomplish  the 
purpose  of  travel,  or  use  of  contract 
service  would  require  the  traveler  to 
incur  unnecessary  overnight  lodging 
costs  which  would  increase  the  total 
cost  of  the  trip; 

(2)  The  air  carrier  flight  schedule  is 
inconsistent  with  explicit  company 
travel  policies,  where  applicable,  to 
schedule  travel  during  normal  working 
hours;  or 

(3)  A  non-contract  carrier  offers  a 
lower  fare  available  to  the  general 
public,  the  use  of  which  will  result  in  a 
lower  total  trip  cost  to  the  contractor,  to 
include  the  combined  costs  of 
transportation,  lodging,  meals,  and 
related  expenses. 

(c)  In  cities  with  multiple  airports  for 
which  contracts  have  not  been  awarded 
on  an  airport  basis,  use  of  a  fare  in 
excess  of  the  one  offered  by  the  primary 
contractor  must  be  justified  based  on 
one  of  the  exceptions  in  this  section,  not 
on  the  basis  of  the  convenience  of  one 
airport  over  another  to  the  traveler. 

51.305    Procedures. 

Some  contract  air  carriers  require  an 
agency  letter  of  identification  in  order 
for  eligible  contractors  to  obtain  the 
reduced  air  fares.  These  air  carriers  are 
identified  in  the  FTD.  The  contracting 
officer  shall  provide  an  agency  letter  of 
identification,  substantially  as  set  forth 
below,  when  requested  by  the 
contractor.  The  contracting  ofilcer  shall 
complete  all  information  In  the  letter 
except  that  required  to  be  completed  by 
the  contractor. 

Agency  Letter  of  IdentiflcatioD  Re<)uired  for 
Eligible  Contractor  Use  of  GSA  Contract 
Discount  Air  Fares 

(To  be  typed  on  agency  official  letterhead) 

To:  GSA  ConU-act  Airline 


Subject:  Onicial  Travel  of  Government 
Contractor 
The  bearer  of  this  letter,  identified  below, 
is  an  employee  of  (COMPANY  NAME),  which 
is  under  contract  to  this  agency  under 
contract  (CONTRACT  NUMBER),  working 
directly  on  the  performance  of  the  contract. 
During  the  period  of  the  conU-act  (GIVE 
DATES),  the  employee  will  be  traveling  in 
performance  of  the  contract.  The  employee  is 
thereby  eligible  and  authorized  to  use  the 
GSA  contract  discount  air  fares  if  you  have 
extended  such  fares  to  Government 
contractors  in  accordance  with  your  city- 
pairs  contract  with  the  General  Services 
Administration.  (See  contractor  authorization 
below). 


(Signature,  title  and  telephone  number  of  the 
contracting  officer) 

(Dated  signed) 

Contractor  employee  authorized  to  use  GSA 
contract  discount  air  fares:  (To  be  completed 
by  the  contractor) 


(Signature,  title  and  telephone  number  of 
authorized  contractor  representative) 

(Date  signed) 

Note:  Various  discount  travel  rates  are 
available  to  eligible  Government  Contractors 
only  at  the  option  of  the  vendor  under 
contract  and/or  agreement  with  the  General 
Services  Administration.  The  Federal  Travel 
Directory  identifies  those  vendors  which 
have  agreed  to  extend  discount  contract  air 
fares  to  Government  contractors.  Detailed 
information  and  procedures  should  be 
obtained  directly  from  the  Federal 
contracting  agency. 

(End  of  letter) 

51.306    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.251-XX,  Government 
Discount  Air  Passenger  Transportation 
Fares,  in  solicitations  and  contracts 
when  any  one  of  the  following  situations 
is  contemplated: 

(a)  A  cost-reimbursement  contract 
involving  air  travel  by  contractor 
employees. 

(b)  A  fixed-price  contract  that 
provides  for  cost-reimbursement  of  air 
travel  by  contractor  employees. 

(c)  A  fixed-price  incentive  contract 
involving  reimbursable  air  travel  by 
contractor  employees. 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Section  52.251-XX  is  added  to  read 
as  follows: 


52^S1-XX    Government  Discount  Air 
Passenger  Transportation  Fare*. 

As  prescribed  in  51.306,  insert  the 
following  clause: 

Government  Discount  Air  Passenger 
Transportation  Fares  (Date) 

(a)  Definition — Contract  air  carrier, 
as  used  in  this  clause,  means  a 
conunercial  air  passenger  carrier  that 
has  a  contract  with  the  General  Services 
Administration  to  provide  air  passenger 
services  at  discount  air  passenger 
transportation  fares  to  Government 
employees  and,  when  agreed  to  by  the 
carrier,  eligible  contractors  traveling  on 
official  Government  business. 


(b)  The  Contractor  may  use  the 
discount  air  fares  to  the  extent 
authorized  under  the  GSA  contracts  as 
referenced  in  the  Federal  Travel 
Directory  (available  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  under  Stock 
Number  ISSN:  0278-0941).  However,  if 
eligible  Contractors  do  not  use  the 
contract  air  carriers,  the  cost  principle  in 
FAR  31.20&-46  places  a  limit  on  the 
amount  of  allowable  costs  for  this 
travel. 

(c)  The  contract  air  carrier  may 
require  an  agency  letter  of  identification 
in  order  for  Contractors  to  obtain 


reduced  air  fares.  The  Contractor  shall 
request  such  agency  letter  of 
identification  from  the  Contracting 
Officer.  DupUcation  of  the  authorization 
letter  by  the  Contractor  is  authorized. 

(d)  The  Contractor  shall  retain  all 
records  of  authorized  employee  travel 
generated  in  performance  of  this 
contract  in  accordance  with  FAR  4.7. 

(e)  Nothing  in  this  clause  shall 
authorize  transportation  or  services 
which  are  not  otherwise  reimbursable 
under  this  contract 

(End  of  clause) 

[FR  Doc  91-17403  Filed  7-52-«l;  8:45  am] 
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reduced  air  fares.  The  Contractor  shall 
request  such  agency  letter  of 
identification  from  the  Contracting 
Officer.  Duplication  of  the  authorization 
letter  by  the  Contractor  is  authorized. 

(d]  The  Contractor  shall  retain  all 
records  of  authorized  employee  travel 
generated  in  performance  of  this 
contract  in  accordance  with  FAR  4.7. 

(e)  Nothing  in  this  clause  shall 
authorize  transportation  or  services 
which  are  not  otherwise  reimbursable 
under  this  contracL 

(End  of  clause) 

[FR  Doc  91-17403  FUed  7-22-«l:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  15  and  52 
[FAR  Cas«  91-34] 

Federal  Acquisition  Regulation;  Make 
or  Buy  Decisions 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  amending  the  Federal 
Acquisition  Regulation  (FAR)  at  sections 
15.705  through  15.708  and  the  provision 
at  52.215-18  to  permit  the  contracting 
officer  to  request  additional  data,  list 
the  factors  for  evaluation  on  the  make  or 
buy  program,  and  provide  the  dollar 
threshold  for  items  to  be  included  in  the 
program. 

DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  September  23, 
1991,  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
room  4041.  Washington,  DC  20405. 
Please  cite  FAR  Case  91-34  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jack  O'Neill  at  (202)  501-3856  in 
reference  to  this  FAR  case.  For  general 
information,  contact  Ms.  Beverly 
Fayson,  FAR  Secretariat,  room  4041,  GS 
Building,  Washington.  DC  20405  (202) 
501-4755.  Please  cite  FAR  Case  91-34. 
SUPPLEMENTARY  INFORMATION 

A.  Background 

The  recommended  proposed  rule  is  a 
result  of  the  Defense  Management 
Review  and  originated  with  the 
Regulatory  Relief  Task  Force.  The 
proposed  language  was  deleted  from  the 
Defense  Federal  Acquisition  Regulations 
Supplement  (DFARS)  and  is 
recommended  for  insertion  in  the  FAR 
because  it  is  applicable  to  all  Federal 
buying  activities. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 


substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  make  or  buy  plans  only  apply 
to  contracts  over  $5  million  which  are 
generally  awarded  to  large  businesses. 
An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  also  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C  601,  et  seq. 
(FAR  Case  91-34)  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Parts  15  and 
52: 

Government  procurement;  Make  or 
buy  decisions. 

Dated: 
Albert  A.  VicchioUa, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  15  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  15  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  15— CONTRACTING  BY 
NEGOTIATION 

15.705    [Removed] 

2.  Section  15.705  is  removed. 

3.  Section  15.706  is  redesignated  as 
new  15.705  and  paragraph  (a)  is  revised 
to  read  as  follows: 

15.705    Evaluation,  negotiation,  and 
agreement 

(a)  Contracting  officers  shall  evaluate 
and  negotiate  proposed  make-or-buy 
programs  as  soon  as  practicable  after 
their  receipt  and  before  contract  award. 
If  the  program  is  to  be  incorporated  in 
the  contract  (see  15.706)  and  the  design 
status  of  the  product  being  acquired 
does  not  permit  accurate  precontract 
identification  of  major  items  or  work 
efforts,  the  contracting  officer  shall 
notify  the  prospective  contractor  in 
writing  that  these  items  or  efforts,  when 
identifiable,  shall  be  added  to  the 
program  pursuant  to  the  clause  at 


52.215-21.  Changes  or  Additions  to 
Make-or-Buy  Program. 

***** 

4.  Section  15.707  is  redesignated  as 
15.706. 

15.707    [Redesignated] 

5.  Section  15.708  is  redesignated  as 
new  15.707  and  amended  by  revising  the 
section  heading,  adding  paragraph  (a), 
and  designating  the  existing  text  as 
paragraph  (b)  to  read  as  follows: 

15.707    Solicitation  provision  and  contract 
clause. 

(a)  When  prospective  contractors  are 
required  to  submit  proposed  make-or- 
buy  programs  (see  15.703).  the 
solicitation  shall  include  the  provisions 
at  52.215-XX.  Make-or-Buy  Program. 

(1)  The  contracting  officer  shall  insert 
in  paragraph  (b)(1)  of  the  provision  an 
appropriate  dollar  figure  in  accordance 
with  15.704. 

(2)  The  contracting  officer  shall  insert 
in  paragraph  (b)(8)  of  the  provision  any 
additional  information  required. 

(3)  The  contracting  officer  shall  insert 
in  paragraph  (c)  of  the  provision  a 
description  of  the  factors  to  be  used  in 
evaluating  the  proposed  program,  or  an 
appropriate  reference  to  Section  M  of 
the  solicitation.  Examples  of  factors  are 
listed  in  15.705(d). 


PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

8.  Section  52.215-21  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

52.2 1 5-2 1    Changes  or  additions  to  make- 
or-buy  program. 

As  prescribed  in  15.707(b),  insert  the 
following  clause: 

***** 

7.  Section  52.215-XX  is  added  to  read 
as  follows: 

52.215-XX    Make-or-Buy  Program. 

As  prescribed  in  15.707(a),  insert  the 
following  provision: 

Make  or  Buy  Program  (Date) 

(a)  Definitions.  Buy  item,  as  used  in  this 
provision,  means  an  item  or  work  effort  to  be 
produced  or  performed  by  a  subcontractor. 

Make  item,  as  used  in  this  provision, 
means  an  item  or  work  effort  to  be  produced 
or  performed  by  the  prime  Contractor  or  its 
affiliates,  subsidiaries,  or  divisions. 

Make-or-buy  program,  as  used  in  this 
provision,  means  that  part  of  a  Contractor's 
written  plan  for  a  contract  identifying  (1) 
those  major  items  to  be  produced  or  worK 
efforts  to  be  performed  in  the  prime 


Contractor's  facilities;  and  (2)  I 
subcontracted. 

(b)  The  offeror  shall  submit  \ 
proposal,  a  written  make-or-bu 
covering  the  proposed  procure: 
supported  by  the  following  infc 
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52.215-21.  Changes  or  Additions  to 
Make-or-Buy  Program. 

***** 

4.  Section  15.707  is  redesignated  as 
15.706. 

15.707    [Redesignated] 

5.  Section  15.708  is  redesignated  as 
new  15.707  and  amended  by  revising  the 
section  heading,  adding  paragraph  (a), 
and  designating  the  existing  text  as 
paragraph  (b)  to  read  as  follows: 

15.707    Solicitation  provision  and  contract 
clause. 

(a)  When  prospective  contractors  are 
required  to  submit  proposed  make-or- 
buy  programs  (see  15.703).  the 
solicitation  shall  include  the  provisions 
at  52.215-XX.  Make-or-Buy  Program. 

(1)  The  contracting  officer  shall  insert 
in  paragraph  (b)(1)  of  the  provision  an 
appropriate  dollar  figure  in  accordance 
with  15.704. 

(2)  The  contracting  officer  shall  insert 
in  paragraph  (b)(8)  of  the  provision  any 
additional  information  required. 

(3)  The  contracting  officer  shall  insert 
in  paragraph  (c)  of  the  provision  a 
description  of  the  factors  to  be  used  in 
evaluating  the  proposed  program,  or  an 
appropriate  reference  to  Section  M  of 
the  solicitation.  Examples  of  factors  are 
listed  in  15.705(d). 


PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

6.  Section  52.215-21  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

52.2 1 5-2 1    Changes  or  additions  to  make- 
or-buy  program. 

As  prescribed  in  15.707(b).  insert  the 
following  clause: 

***** 

7.  Section  52.215-XX  is  added  to  read 
as  follows: 

52.215-XX    Maks-or^uy  Program. 

As  prescribed  in  15.707(a).  insert  the 
following  provision: 

Make  or  Buy  Program  (Date) 

(a)  Definitions.  Buy  item,  as  used  in  this 
provision,  means  an  item  or  work  effort  to  be 
produced  or  performed  by  a  subcontractor. 

Make  item,  as  used  in  this  provision, 
means  an  item  or  work  effort  to  be  produced 
or  performed  by  the  prime  Contractor  or  its 
affiliates,  subsidiaries,  or  divisions. 

Make-or-buy  program,  as  used  in  this 
provision,  means  that  part  of  a  Contractor's 
written  plan  for  a  contract  identifying  (1) 
those  major  items  to  be  produced  or  worK 
efforts  to  be  performed  in  the  prime 


Contractor's  facilities;  and  (2)  those  to  be 
subcontracted. 

(b)  The  offeror  shall  submit  with  its 
proposal,  a  written  make-or-buy  program 
covering  the  proposed  procurement, 
supported  by  the  following  information: 

(1)  A  description  of  each  major  item  or 
work  effort.  The  program  should  not  include 
items  or  work  efforts  estimated  to  cost  less 
thanS 

(2)  Categorization  of  each  major  item  or 
work  effort  as  "must  make",  "must  buy",  or 
"can  either  make  or  buy". 

(3)  For  each  item  or  work  effort  categorized 
as  "can  either  make  or  buy"  a  proposal  either 
to  "make"  or  to  "buy". 

(4)  Reasons  for  (i)  categorizing  items  and 
work  efforts  as  "must  make"  or  "must  buy" 
and  (ii)  proposing  to  "make"  or  to  "buy" 
those  categorized  as  "can  either  make  or 


buy".  The  reasons  must  include  the 
consideration  given  to  the  evaluation  factors 
described  in  paragraph  (c)  herein  and  be  in 
sufficient  detail  to  permit  evaluation. 

(5)  Designation  of  the  plant  or  division 
proposed  to  make  each  item  or  perform  each 
work  effort  and  a  statement  as  to  whether  the 
existing  or  proposed  new  facility  is  in  or  near 
a  labor  surplus  area. 

(e)  Identification  of  proposed 
subcontractors,  if  known,  and  their  location 
and  size  status. 

(7)  Any  recommendations  to  defer  make-or- 
buy  decisions  when  categorization  of  some 
items  or  work  efforts  is  impracticable  at  the 
time  of  submission. 

(8)  In  addition,  the  following  information 
shall  be  included  in  the  offeror's  make  or  buy 
program: 


(c)  The  following  factors  shall  be  used  to 
evaluate  the  proposed  make-or-buy  program: 


(d)  The  Government  reserves  the  right  to 
review  and  agree  on  the  Contractor's  make- 
or-buy  program  wiien  necessary  to  ensure  (1) 
n^otiation  of  reasonable  contract  prices,  (2) 
satisfactory  performance,  or  (3) 
implementation  of  socioeconomic  policies. 
(End  of  provision) 
[PR  Doc.  91-17402  Filed  7-22-81;  B:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  5460  and  5470 
R1N  1004-AB56 
[WO-230-02-6310-24  1A] 

Sates  Administration:  Contract 
Modification— Extension— Assignment 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  This  interim  rule  amends 
provisions  of  existing  regulations  in  43 
CFR  part  5470— Contract 
Administration — Modification — 
Assignment.  The  existing  regulations  are 
being  amended  to  provide  more  fairness 
and  flexibility  in  granting  timber  sale 
contract  extensions  when  unusual 
circumstances  beyopd  the  control  of  a 
purchaser  prevent  completion  of  the 
contract  by  the  expiration  date.  The  rule 
provides  the  contracting  ofHcer 
authority  to  extend  the  time  for  cutting 
and  removal  on  timber  sale  contracts 
without  reappraisal  in  some  specific 
situations. 

DATES:  Effective  July  23, 1991. 
Comments  will  be  accepted  until 
September  23, 1991.  Comments  received 
or  postmarked  after  this  date  may  not  be 
considered  in  the  decisionmaking 
process  on  the  issuance  of  the  final  rule. 
ADDRESSES:  Inquiries  or  suggestions 
should  be  sent  to:  Director  (140),  Bureau 
of  Land  Management,  1849  C  Street 
NW.,  Washington,  DC  20240.  Comments 
will  be  available  for  public  review  at  the 
above  address  during  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  Bird,  (202)  653-6864. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Interior  has 
determined  that  the  existing  regulations 
on  timber  sale  contract  extensions  are 
not  flexible  enough  to  deal  with  certain 
situations.  The  average  length  of  timber 
sale  contracts  has  decreased  and  the 
average  size  of  timber  sales  has 
increased.  Also,  there  are  many  factors 
outside  the  timber  purchaser's  control 
that  limit  the  operating  time  on  a 
contract.  These  include  court 
injunctions,  weather  conditions,  fire 
closures,  and  actions  taken  by  the 
Federal  government  to  protect  cultural 
and  biological  resources.  Under  the 
current  regulations,  there  are  no 
provisions  to  extend  timber  contracts, 
without  reappraisal,  when  delays  are 
caused  by  any  of  the  above  factors.  This 


interim  rule  is  intended  to  provide  more 
fairness  and  flexibility  in  granting 
timber  sale  contract  extensions,  without 
reappraisal,  because  of  unusual 
circumstances  that  are  beyond  the 
control  of  the  purchaser. 

A  proposed  rule  was  published  on 
July  3, 1990  (55  FR  27477).  The  purpose 
of  this  proposal  was  to  allow  contract 
extensions  up  to  30  days  of  operating 
time  without  reappraisal  when  the  delay 
of  harvest  was  due  to  extreme  weather 
conditions  or  fire  closures  imposed  by 
State  agencies.  After  the  proposed  rule 
was  published,  the  northern  spotted  owl 
was  listed  under  the  Endangered 
Species  Act.  This  listing  imposed 
another  limitation  on  the  opportunity  to 
harvest  timber  within  the  contract 
period.  It  has  made  it  necessary  for  the 
BLM  to  suspend  operations  on  many 
previously  executed  timber  sale 
contracts  while  conferences  on  the  sales 
were  held  with  the  Fish  and  Wildlife 
Service  (FWS)  to  determine  the  impact 
these  sales  might  have  on  the  spotted 
owl.  These  delays  will  in  some  cases 
make  it  impossible  for  the  purchaser  to 
complete  cutting  and  removal  in  the 
time  specified  in  the  timber  sale 
contract. 

Under  the  procedures  set  forth  in  the 
current  regulations,  the  Bureau  of  Land 
Management  (BLM)  cannot  extend  the 
time  for  cutting  and  removal  on  these 
contracts  without  reappraisal.  There  has 
been  a  rapidly  rising  market  for 
stumpage  in  the  last  two  years. 
Therefore,  reappraisal  of  these  timber 
sale  contracts  would  cause  the  price  for 
the  timber  to  increase  significantly.  In 
effect,  the  purchaser  would  be  penalized 
for  not  completing  the  contracts  on  time 
when  he  was  prevented  from  doing  so 
by  the  Government.  This  would  likely 
result  in  lawsuits  against  the 
Government  by  companies  whose 
expectations  under  timber  sale  contracts 
were  frustrated. 

Because  of  the  additional  delay 
resulting  from  the  spotted  owl  listing 
and  the  public  comments  received  on 
the  proposed  rule,  the  BLM  expanded 
the  proposed  rule  to  address  other 
delays  caused  by  actions  of  the  Federal 
Government.  A  reproposed  rule  was 
issued  to  allow  the  public  an 
opportunity  to  comment  on  the  changes 
from  the  original  proposed  rule.  The 
reproposed  rule  was  published  in  the 
Federal  Register  on  June  25, 1991  (56  FR 
28850-28852).  The  comment  period  was 
limited  to  10  days  because  several 
timber  contracts  are  scheduled  to  expire 
and  performance  has  been  impossible 
through  no  fault  of  the  timber 
purchasers.  Some  commenters  on  the 
reproposed  rule  have  indicated  that  they 
believe  more  time  is  needed  for  public 


review  and  comment.  Because  of  the 
need  to  extend  timber  contracts  that  will 
expire  between  July  22  and  September 
30, 1991,  and  to  prevent  penalizing 
purchasers  for  circumstances  beyond 
their  control,  an  interim  rule  is  being 
issued  to  take  effect  upon  publication 
but  allow  the  public  an  additional  60 
days  to  comment  after  the  effective 
date.  All  comments  received  within  the 
prescribed  time  will  be  considered  in  the 
decisionmaking  process  on  the  issuance 
of  the  final  rule. 

The  BLM  received  eight  letters 
containing  comments  on  the  reproposed 
rule.  Six  letters  were  from  associations, 
one  from  a  law  firm,  and  one  from  a 
manufacturing  firm.  The  specific 
comments  contained  in  these  letters  and 
the  responses  to  the  comments  are  listed 
below: 

1.  One  comment  stated  that 
extensions  for  "acts  of  God"  should  be 
allowed  for  periods  exceeding  one  year. 
The  comment  recommended  that  the 
final  rule  contain  specific  language  that 
allows  the  Secretary  of  the  Interior  to 
grant  longer  extensions  for 
extraordinary  situations.  The 
reproposed  rule  provided  for  additional 
extensions  to  be  granted  upon  written 
request  of  the  purchaser  and  this 
provision  is  found  in  the  last  sentence  of 
S  5473.4(a)  in  the  interim  rule. 

2.  Two  comments  suggested  that 
S  5473.4(a)  be  amended  to  include  a 
provision  for  extensions  of  over  30  days 
without  reappraisal  when  delay  was 
caused  by  flood,  landslide,  or  other 
"acts  of  God".  BLM  considers  it  is 
reasonable  to  permit  only  one  30-day 
extension  without  reappraisal  as 
provided  for  under  §  5473.4(b).  The  BLM 
views  "acts  of  God"  as  risks  of  doing 
business  that  should  be  considered  in 
the  cost  of  doing  business  when  bidding 
on  timber  sales.  This  rule  is  intended  to 
provide  protection  to  the  purchaser  from 
certain  unanticipated  actions  taken  by 
the  Government  or  caused  by  actions  of 
the  Government.  This  suggestion  was 
not  adopted. 

3.  A  comment  suggested  including 
cases  where  BLM  requests  operations  be 
delayed  due  to  a  request  from  a  political 
office  of  State,  local,  or  Federal 
Government.  BLM  does  not  have  any 
authority  to  require  a  purchaser  to  delay 
timber  operations  due  to  a  request  from 
a  political  office  and,  therefore,  would 
not  require  a  purchaser  to  delay  his 
operations  on  the  basis  of  such  a 
request.  This  suggestion  was  not 
adopted  for  inclusion  in  the  interim  rule. 

4.  A  comment  suggested  that  delays 
caused  by  any  closure  by  a  State  or 
local  government,  not  just  fire  closures, 
should  be  considered  as  justification  for 
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review  and  comment.  Because  of  the 
need  to  extend  timber  contracts  that  will 
expire  between  July  22  and  September 
30. 1991,  and  to  prevent  penalizing 
purchasers  for  circumstances  beyond 
their  control,  an  interim  rule  is  being 
issued  to  take  effect  upon  publication 
but  allow  the  public  an  additional  60 
days  to  comment  after  the  effective 
date.  All  comments  received  within  the 
prescribed  time  will  be  considered  in  the 
decisionmaking  process  on  the  issuance 
of  the  fmal  rule. 

The  BLM  received  eight  letters 
containing  comments  on  the  reproposed 
nde.  Six  letters  were  from  associations, 
one  from  a  law  firm,  and  one  from  a 
manufacturing  firm.  The  specific 
comments  contained  in  these  letters  and 
the  responses  to  the  comments  are  listed 
below: 

1.  One  comment  stated  that 
extensions  for  "acts  of  God"  should  be 
allowed  for  periods  exceeding  one  year. 
The  comment  recommended  that  the 
final  rule  contain  specific  language  that 
allows  the  Secretary  of  the  Interior  to 
grant  longer  extensions  for 
extraordinary  situations.  The 
reproposed  rule  provided  for  additional 
extensions  to  be  granted  upon  written 
request  of  the  purchaser  and  this 
provision  is  found  in  the  last  sentence  of 
9  5473.4(a]  in  the  interim  rule. 

2.  Two  comments  suggested  that 
5  5473.4(a)  be  amended  to  include  a 
provision  for  extensions  of  over  30  days 
without  reappraisal  when  delay  was 
caused  by  flood,  landslide,  or  other 
"acts  of  God".  BLM  considers  it  is 
reasonable  to  permit  only  one  30-day 
extension  without  reappraisal  as 
provided  for  under  §  5473.4(b).  The  BLM 
views  "acts  of  God"  as  risks  of  doing 
business  that  should  be  considered  in 
the  cost  of  doing  business  when  bidding 
on  timber  sales.  This  rule  is  intended  to 
provide  protection  to  the  purchaser  from 
certain  unanticipated  actions  taken  by 
the  Government  or  caused  by  actions  of 
the  Government.  This  suggestion  was 
not  adopted. 

3.  A  comment  suggested  including 
cases  where  BLM  requests  operations  be 
delayed  due  to  a  request  from  a  political 
office  of  State,  local,  or  Federal 
Government.  BLM  does  not  have  any 
authority  to  require  a  purchaser  to  delay 
timber  operations  due  to  a  request  from 
a  political  office  and,  therefore,  would 
not  require  a  purchaser  to  delay  his 
operations  on  the  basis  of  such  a 
request.  This  suggestion  was  not 
adopted  for  inclusion  in  the  interim  rule. 

4.  A  comment  suggested  that  delays 
caused  by  any  closure  by  a  State  or 
local  government  not  just  fire  closures, 
should  be  considered  as  justification  for 


an  extension  without  reappraisal.  It  is 
unlikely  that  any  closure  other  than  for 
fire  would  be  imposed  by  a  State  or 
local  government  that  would  delay 
harvest  of  timber  from  Federal  lands. 
This  suggestion  was  not  adopted. 

5.  A  comment  suggested  that,  in  the 
case  of  a  delay  caused  or  requested  by 
the  Government,  it  should  not  be  the 
purchaser's  responsibihty  to  request  an 
extension  and  an  extension  should  be 
automatically  awarded.  It  is  not  the 
intention  of  this  rule  to  automatically 
grant  an  extension  for  every  delay  that 
was  caused  by  the  Govenmient's 
actions.  There  are  various  types  of 
delays  caused  by  the  Government  that 
would  be  of  short  duration  and  would 
not  seriously  affect  the  purchaser's 
ability  to  complete  the  contract  in  the 
time  allowed  in  the  contract  for 
completion.  Timber  sale  contracts 
usually  allow  more  than  adequate  time 
for  completion  and  a  short  delay  should 
not  prevent  completion  in  the  allotted 
time.  This  interim  rule  is  intended  to 
provide  a  means  for  allowing  additional 
time  in  those  cases  where  there  is  an 
extraordinary  need  for  such  additional 
time.  The  purchaser  is  in  the  best 
position  to  determine  whether  such  a 
need  exists  and  to  communicate  such 
need  to  the  BLM.  This  suggestion  was 
not  adopted. 

6.  Two  comments  pointed  out  that 
S  5473.4(b)  was  unclear  as  to  what 
conditions  must  be  met  in  order  for  the 
contracting  officer  to  grant  an  extension 
without  reappraisal.  "This  section  was 
revised  to  clarify  that  the  conditions 
hsted  in  the  first  sentence  of  {  5473.4(a) 
would  apply. 

7.  One  comment  suggested  that  the 
last  sentence  of  S  5473.4(b)  be  deleted 
because  it  is  or  could  be  interpreted  to 
hi  unduly  restrictive.  This  is  true  in  part 
and  the  sentence  has  been  revised  to 
clarify  that  only  one  extension  would  be 
granted  without  reappraisal  under 

S  5473.4(b). 

8.  One  comment  recommended  that 
the  last  sentence  of  S  5473.4(b)  be 
removed  because  purchasers  can  be 
faced  with  numerous  but  totally 
unrelated  delays  in  the  completion  of 
sales,  all  of  which  justify  an  extension 
of  under  30  days  without  reappraisal. 
Another  comment  stated  that  an 
additional  30  days  without  reappraisal 
is  not  enough  time  to  offset  significant 
short-term  delays.  Incidental  delays  are 
considered  in  determining  the  amount  of 
time  needed  to  complete  a  contract  and 
for  most  timber  operations,  contract 
extensions  are  not  considered  until  the 
end  of  the  contract  term  after  the 
purchaser  has  made  a  good  faith  effort 
to  complete  the  contract  within  the  time 
allotted.  BLM  considers  it  is  reasonable 


to  permit  only  one  30-day  extension 
without  reappraisal. 

9.  Two  comments  suggested  that  a 
new  subparagraph  be  added  to 

S  5473.4(c)  to  read:  "(6)  Other  Delay 
Caused  or  Requested  by  the  United 
States  or  Any  State  or  Local 
Government  Agency".  One  comment 
suggested  that  both  state  and  local 
agencies  be  referenced  in  S  5473.4(a). 
The  reproposed  rule  covered  all 
situations  that  the  BLM  believes  are 
likely  to  occur  and  place  an  undue 
burden  on  the  purchaser  because  of  the 
requirement  for  reappraisal  upon 
granting  en  extension.  The  language 
suggested  by  this  comment  would  be  too 
broad  and  would  tend  to  make  the  rule 
vague  and  subject  to  variation  in 
interpretation.  The  suggestion  was  not 
adopted. 

10.  Two  comments  suggested  that  the 
requirement  that  the  purchaser  show  a 
good  faith  effort  to  perform  the  contract 
in  order  to  qualify  for  an  extension 
under  S  5474.4(c)  may  be  an  unduly  high 
standard  and  inappropriate  in  some 
circumstances.  For  example,  when  an 
injunction  is  issued  shortly  after  a 
contract  is  awarded,  it  may  be  difficult 
if  not  impossible  for  a  purchaser  to 
prove  that  a  good  faith  effort  has  been 
made  to  perform  the  contract.  The 
standard  for  a  good  faith  effort  on  the 
part  of  the  purchaser  is  reasonable.  The 
time  that  a  purchaser  has  had  to  perform 
will  be  considered  by  the  contracting 
officer  in  determining  whether  a  good 
faith  effort  has  been  made.  A  purchaser 
will  not  be  expected  to  perform  any 
more  than  what  the  average  prudent 
operator  would  be  expected  to  perform 
in  a  like  time  period.  The  suggestion  was 
not  adopted. 

11.  One  comment  recommended  that 
S  5473.4(c)(5)  be  broadened  to  include 
restricted  hours  of  operation  imposed  by 
State  fire  protection  agencies.  Restricted 
hours  of  operation  are  normally  applied 
during  the  fire  season  and  are 
considered  in  the  time  necessary  to  cut 
and  remove  timber.  This 
rr.commendation  was  not  adopted. 

12.  Two  comments  were  received 
concerning  the  existing  provision  for 
extending  green  timber  sale  contracts 
for  harvesting  an  extensive  amount  of 
salvage  timber  resulting  from  natural  or 
manmade  causes.  One  comment  stated 
that  allowing  a  timber  purchaser  an 
extension  on  a  green  timber  sale  in 
order  to  operate  on  a  salvage  sale 
provides  the  purchaser  with  a  windfall 
that  might  not  be  in  the  public  interest. 
Additionally,  one  comment 
recommended  that  {  5473.4(e)  be 
dropped  because  it  allows  salvage 
volume  to  be  added  to  an  existing 
contract  after  the  environmental 


analysis  and  pubhc  review  has  been 
completed.  It  is  necessary  to  redirect 
harvesting  operations  into  salvage 
timber  in  order  to  recover  such  timber 
before  it  is  lost  to  decay,  insects,  or 
disease,  or  before  it  causes  insect  or 
disease  infestations  of  nearby  green 
timber.  This  section  of  the  regulations 
does  not  grant  authority  to  add 
additional  salvage  volume  to  an  existing 
timber  sale.  Such  volume  can  only  be 
added  by  modifying  the  timber  sale 
contract.  All  timber  contracts  and  any 
modifications  thereof  must  comply  with 
the  National  Environmental  PoUcy  Act. 
the  Council  of  Environmental  Quality 
regulations,  and  the  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior  and  the  BLM. 
Therefore,  no  change  from  the  current 
regulations  was  proposed. 

13.  A  comment  suggested  that 
extensions  on  green  timber  sales  should 
be  granted  for  harvesting  salvage  timber 
from  any  lands,  not  just  Federal  lands, 
and  that  the  proposal  should  provide  an 
explicit  waiver  of  reappraisal  for  such 
extensions.  There  is  adequate  logging 
capacity  on  private  lands  so  that  any 
necessary  salvage  operations  could  be 
accomplished  by  redirecting  logging 
activity  from  green  timber  to  salvage 
timber.  Therefore,  this  suggestion  was 
not  adopted. 

14.  A  comment  stated  that  the 
reproposed  rule  does  not  provide  a 
legally  acceptable  process  for  approving 
requests  for  contract  extensions  in  that 
it  vests  undue  discretion  in  the 
contracting  officer,  limits  the  agency's 
opportunity  to  evaluate  requests,  and 
precludes  meaningful  public  review.  A 
contracting  officer  regularly  makes 
decisions  involving  timber  sale 
contracts  and  is  the  appropriate  person 
to  make  judgments  on  the  merits  of  an 
application  for  extension.  Requests  for 
contract  extensions  are  handled  by  the 
agency  as  procedural  matters  and  are 
not  open  for  public  comment. 

15.  Four  comments  stated  that  the  10- 
day  comment  period  was  too  short  to 
give  the  public  an  adequate  opportimity 
to  review  and  comment  on  the 
reproposed  rule.  Another  comment 
requested  that  the  proposed  rule  be 
republished  with  a  30-day  comment 
period  or  that  a  30-day  extension  of  time 
be  granted  to  review  the  proposal.  The 
comment  period  was  set  at  10  days  in 
order  to  allow  for  public  review  and  yet 
implement  new  regulations  that  would 
provide  for  the  extension  of  several 
timber  contracts,  without  reappraisal. 
These  contracts  were  delayed  because 
of  the  requirement  for  the  BLM  to 
consult  with  the  Fish  and  Wildlife 
Service  concerning  the  effects  that 
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timber  harvesting  would  have  on  the 
northern  spotted  owl.  The  legal  action 
involving  the  spotted  owl  has  the 
unintended  effect  of  making  it 
impossible  for  some  contractors  to 
perform  their  contracts  within  the 
contract  period.  Because  these  contracts 
will  expire  between  July  22  and 
September  30, 1991,  which  in  all  fairness 
should  be  extended  without 
reappraisal  to  prevent  penalizing 
purchasers  for  circumstances  beyond 
their  control  an  interim  rule  is  being 
adopted  that  will  take  effect  upon 
publication  but  still  allow  the  public  to 
submit  comments  60  days  after  the 
effective  date.  All  comments  received 
will  be  considered  in  the 
decisionmaking  process  on  the  issuance 
of  the  final  rule. 

The  interim  rule  published  today 
incorporates  many  changes  suggested  in 
response  to  the  original  proposed  rule, 
as  well  as  changes  suggested  on  the 
reproposed  rule.  Editorial  changes  have 
been  adopted  to  make  the  regulations 
more  clear.  The  rule  provides  that  an 
extension  may  be  granted  for  time  lost 
as  a  result  of:  (1)  Additional 
requirements  incorporated  in  contract 
modifications  requested  by  the 
Government:  (2)  delays  necessitated  by 
the  requirements  for  consultation  with 
the  FWS  under  the  Endangered  Species 
Act;  (3)  reviews  for  cultural  resource 
values;  (4)  court  injunctions  obtained  by 
parties  outside  the  contract  or  (5)  fire 
closures  imposed  by  State  agencies.  The 
extensions  will  provide  additional  time, 
during  the  operating  season,  equal  to 
time  lost  as  a  result  of  these  reasons. 
The  extensions  referred  to  above  will  be 
granted  without  reappraisal. 

The  rule  also  provides  that  short 
extensions  of  up  to  30  days  of  operating 
time  may  be  granted  without 
reappraisal  if  the  cause  for  delay  in 
cutting  or  removal  was  beyond  the 
control  of  the  purchaser  and  was 
without  his  fault  or  negligence. 

It  is  hereby  determined  under  5  U.S.C. 
S53(d)(3)  that  good  cause  exists  to  make 
this  interim  rule  effective  immediately, 
because  4  contracts  for  purchase  of 
Federal  timber  will  require  reappraisal 
upon  extension  if  the  effective  date  is 
delayed.  Given  the  current  economic 
situation  in  the  timber  industry,  the 
purchasers,  which  entered  and 
performed  under  the  contracts  in  good 
faith,  would  have  to  make  a  substantial 
fmancial  outlay  to  extend  the 
reappraised  contracts,  performance  of 
which  has  been  delayed  because  of 
consultation  required  by  the  Endangered 
Species  Act.  and  not  by  any  dereliction 
of  performance  on  the  part  of  the 
purchasers.  Moreover,  the  rule  is 


predominately  procedural  and  merely 
permits  contracts  in  force  to  be 
completed  in  accordance  with  the 
reasonable  expectations  of  the  parties. 

The  principal  author  of  this  interim 
rule  is  Richard  Bird  of  the  Division  of 
Forestry,  assisted  by  the  staff  of  the 
Division  of  Legislation  and  Regulatory 
Management.  BLM. 

It  is  hereby  determined  that  this 
interim  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102(2](C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2){C))  is  required. 

The  Department  of  the  Interior  has 
determined  under  Executive  Order  12291 
that  this  document  is  not  a  major  rule, 
and  under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Additionally,  as  required  by  Executive 
Order  12630,  the  Department  has 
determined  that  the  rule  will  not  cause  a 
taking  of  private  property. 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  O^ice  of  Management 
and  Budget  under  44  U.S.C  3501  et  seq. 

List  of  Subjects  in  43  CFR  5460 

Forests  and  forest  products. 
Government  contracts.  Public  lands. 

List  of  Subjects  in  43  GFR  5470 

Forests  and  forest  products, 
Government  contracts.  Public  lands. 

For  the  reasons  stated  above,  and 
under  the  authorities  cited  below,  parts 
5460  and  5470  of  Group  5000,  subchapter 
E.  chapter  II  of  title  43  of  the  Code  of 
Federal  Regulations  are  amended  as  set 
forth  below: 

PART  5460-SALES  ADMINISTRATION 
[AMENDED] 

1.  The  authority  citation  for  part  5460 
is  revised  to  read: 

Authority:  30  U.S.C  601  et  teg.,  43  U.S.C. 
llBle. 

95463.1  (AfMndedl 

2.  Section  5463.1  is  amended  by 
removing  the  phrase  "55  5463.2  and 
5473.1"  at  the  end  of  the  section  and 
replacing  it  with  the  term  "Subpart 
5473". 

95463.2  [Rwnoved] 

3.  Section  5463.2  is  removed. 


PART  S470~CONTRACT 

MODIFiCATION-EXTENStON— 

ASSIGNMENT 

4.  The  authority  citation  for  Part  5470 
is  revised  to  read: 

Authority:  30  U.S.C  601  et  seq..  43  U.S.C 
llSle. 

5.  Section  5473.1  is  revised  to  read  as 
follows: 

5  5473.1    Application. 

In  order  to  be  considered,  written 
requests  for  extension  shall  be  delivered 
to  the  appropriate  BLM  office  prior  to 
the  expiration  of  the  time  for  cutting  and 
removal. 

6.  Section  5473.4  is  revised  to  read  as 
follows: 

9  5473.4    Approval  of  raqiMst 

(a)  If  the  purdiaser  shows  that  his 
delay  in  cutting  or  removal  was  due  to 
causes  beyond  his  control  and  without 
his  fault  or  negligence,  the  contracting 
officer  may  grant  an  extension  of  time, 
upon  written  request  of  the  purchaser. 
Such  extension  shall  not  exceed  one 
year,  and  shall  require  a  reappraisal  if 
the  delay  was  not  imposed  by  the 
United  States  or  any  State  government 
agency  under  paragraph  (c)  of  this 
section.  Market  fluctuations  are  not 
cause  for  consideration  of  contract 
extensions.  Additional  extensions  may 
be  granted  upon  written  request  of  the 
purchaser. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section  requiring 
reappraisal  if  the  delay  was  not  imposed 
by  the  United  States  or  any  State 
government  under  paragraph  (c)  of  this 
sectioa  the  contracting  officer  may 
grant  an  extension  of  time  without 
reappraisal  not  to  exceed  30  days  of 
operating  time,  if  the  conditions  set  out 
in  the  fu-st  sentence  of  paragraph  (a)  of 
this  section  are  met  No  additional 
extensions  may  be  granted  without 
reappraisal  under  the  provisions  of  this 
paragraph. 

(c)  On  a  showing  satisfactory  to  the 
contracting  officer  that  a  good  faith 
effort  was  made  to  fulfill  the  contract 
prior  to  any  delaying  event  listed  in  this 
paragraph,  the  contracting  officer  may 
grant,  without  reappraisal  an  extension 
of  time  not  to  exceed  that  necessary  to 
provide  an  additional  amount  of 
operating  time  equal  to  operating  time 
lost  as  a  result  of: 

(1)  Additional  contract  requirements 
incorporated  in  contract  modifications 
requested  by  the  Government: 

(2)  Delays  necessitated  by  the 
requirements  for  consultation  with  tiie 
U.S.  Fish  and  Wildlife  Service  under  the 
Endangered  Species  Act: 


(3)  Reviews  for  cultural  re 
values; 

(4)  Court  injunctions  obtai 
parties  outside  the  contract: 

(5]  Closure  of  operations  1 
protection  agencies  due  to  fi 

(d)  As  used  In  this  section 
time"  means  a  period  of  tim 
operating  season,  and  "oper 
season"  means  the  time  of  t] 
which  operations  of  the  typ« 
complete  the  contract  are  nc 
conducted  in  the  location  er 
the  subject  timber  sale,  or  tl 
the  year  specified  in  the  tim 
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PART  S470--CONTRACT 
MODIFICATION— EXTENSION- 
ASSIGNMENT 

4.  The  authority  citation  for  Part  5470 
is  revised  to  read: 

Authority:  30  U.S.C.  601  et  aeq^  43  U.S.C 
llBle. 

5.  Section  5473.1  is  revised  to  read  as 
follows: 

S  5473.1    Application. 

In  order  to  be  considered,  written 
requests  for  extension  shall  t>e  delivered 
to  the  appropriate  BLM  office  prior  to 
the  expiration  of  the  time  for  cutting  and 
removal. 

6.  Section  5473.4  is  revised  to  read  as 
follows: 

§  5473.4    Approval  of  raqueat 

(a)  If  the  purdiaser  shows  thAt  his 
delay  in  cutting  or  removal  was  due  to 
causes  beyond  his  control  and  without 
his  fault  or  negligence,  the  contracting 
officer  may  grant  an  extension  of  time, 
upon  written  request  of  the  purchaser. 
Such  extension  shall  not  exceed  one 
year,  and  shall  require  a  reappraisal  if 
the  delay  was  not  imposed  by  the 
United  States  or  any  State  government 
agency  under  paragraph  (c)  of  this 
section.  Market  fluctuations  are  not 
cause  for  consideration  of  contract 
extensions.  Additional  extensions  may 
be  granted  upon  written  request  of  the 
purchaser. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section  requiring 
reappraisal  if  the  delay  was  not  imposed 
by  the  United  States  or  any  State 
government  under  paragraph  (c)  of  this 
section,  the  contracting  officer  may 
grant  an  extension  of  time  without 
reappraisal  not  to  exceed  30  days  of 
operating  time,  if  the  conditions  set  out 
in  the  first  sentence  of  paragraph  (a)  of 
this  section  are  met  No  addQtional 
extensions  may  be  granted  without 
reappraisal  under  the  provisions  of  this 
paragrapL 

(c)  On  a  showing  satisfactory  to  the 
contracting  officer  that  a  good  faith 
effort  was  made  to  fulfill  the  contract 
prior  to  any  delaying  event  listed  in  this 
paragraph,  the  contracting  officer  may 
grant,  without  reappraisal,  an  extension 
of  time  not  to  exceed  that  necessary  to 
provide  an  additional  amount  of 
operating  time  equal  to  operating  time 
lost  as  a  result  of: 

(1)  Additional  contract  requirements 
incorporated  in  contract  modifications 
requested  by  the  Government: 

(2)  Delays  necessitated  by  the 
requirements  for  consultation  with  the 
U.S.  Pish  and  Wildlife  Service  under  the 
Endangered  Species  Act 


(3)  Reviews  for  cultural  resource 
values; 

(4)  Court  injunctions  obtained  by 
parties  outside  the  contract;  or 

(5]  Closure  of  operations  by  State  fire 
protection  agencies  due  to  fire  danger. 

(d)  As  used  in  this  section,  "operating 
time"  means  a  period  of  time  during  the 
operating  season,  and  "operating 
season"  means  the  time  of  the  year  in 
which  operations  of  the  type  required  to 
complete  the  contract  are  normally 
conducted  in  the  location  encompassing 
the  subject  timber  sale,  or  the  time  of 
the  year  specifled  in  the  timber  sale 


contract  when  such  operations  are 
permitted. 

(e)  Upon  written  request  of  the 
purchaser,  the  State  Director  may 
extend  a  contract  to  harvest  green 
timber  to  allow  that  purchaser  to 
harvest,  as  salvage  h-om  Federal  lands, 
timber  that  has  been  damaged  by  fire  or 
other  natural  or  man-made  disaster.  The 
duration  of  the  extension  shall  not 
exceed  the  time  necessary  to  meet  the 
salvage  objectives.  The  State  Director 
may  also  waive  reappraisal  for  such 
extension. 


3.  Section  5473.4-1  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  5473.4-1    ReappralMl. 

(a]  If  an  extension  is  granted  under 
9  5473.4(a),  reappraisal  by  the 
contracting  officer  of  the  material  sold 
will  be  in  accordance  with  this  section. 


Dated:  July  19. 1991. 
Peter  W.  Niebauer, 

Acting  Assistant  Secretary  of  the  Interior. 
[FR  Doc.  91-17643  Filed  7-22-91:  B:45  am] 
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Part  VII 


The  President 


Presidential  Determination  No.  91-45— 
Determination  Pursuant  to  Section  2(c)(1) 
of  the  Migration  and  Refugee  Assistance 
Act  of  1962,  as  Amended 
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Th    President 


(FR  Doc.  90-17640 
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Presidential  Documents 


Presidential  Determination  No.  91-45  of  July  8.  1991 

Determination  Pursuant  to  Section  2(c)(1)  of  the  Migration  and 
Refugee  Assistance  Act  of  1962,  as  Amended 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(l]  of  the  Migration  and  Refugee  Assistance  Act  of 
1962,  as  amended.  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is  important 
to  the  national  interest  that  $7,000,000  be  made  available  from  the  U.S. 
Emergency  Refugee  and  Migration  Assistance  Fund  (Emergency  Fund)  to  meet 
the  unexpected  and  urgent  needs  of  refugees  and  other  displaced  persons  in 
the  Western  Sahara.  A  total  of  $7,000,000  will  be  contributed  to  the  United 
Nations  High  Commissioner  for  its  activities  in  the  Western  Sahara. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of  the 
Congress  of  this  determination  and  the  obligation  of  funds  under  this  author- 
ity, and  to  publish  this  determination  in  the  Federal  Register. 
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Federal  Reserve  System 

NOTICES 

Federal  Open  Market  Committee: 

Domestic  policy  directives,  33933 
Applications,  hearings,  determinations,  etc.: 

Bank  Management  Group,  Ltd.,  et  al.,  33934 

Benton.  Oren  L..  33934 

Magna  Group.  Inc.,  et  al.,  33934 

.  Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Nippon  Sheet  Glass  Co..  Ltd..  et  al.,  33935 

Financial  IManagement  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Contractor's  Bonding  &  Insurance  Co..  33973 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Findings  on  petitions,  etc.,  33892 
Endangered  Species  Convention: 

Appendices;  amendments,  33894 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Advisory  committees,  panels,  etc.,  33937 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
National  school  lunch,  school  breakfast,  and  special  milk 
programs — 
Free  and  reduced  price  meals  and  free  milk  in  schools; 
eligibility  criteria.  33857 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Siuslaw  National  Forest.  OR.  33903 

General  Services  Administrat|pn 

RULES 

Federal  property  management: 
Centralized  services  in  Federal  buildings  and 
complexes — 
Printing  and  photocopying  services;  miscellaneous 
amendments.  33873 
Transportation  and  motor  vehicles — 
Express  small  package  transportation;  contractor  use. 
33876 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
General  Accounting  Office  protest  costs 
Correction.  33892 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review;  correction,  33910 


Health  and  Human  Servlcei 

See  also  Food  and  Drug  Adi 

RULES 

Acquisition  regulation: 

Contract  clause  on  publici 
NOTICES 
Organization,  functions,  and 

Assistant  Secretary  for  He 

Hearings  and  Appeals  Offic 

NOTICES 

Special  refund  procedures;  ii 
(2  documents) 

Immigration  and  Naturalizai 

PROPOSED  RULES 

Nonimmigrant  classes: 
Religious  workers;  classifii 
maintenance  of  status. 

interior  Department 

See  Fish  and  Wildlife  Servici 
Minerals  Management  Si 

Internal  Revenue  Service 

PROPOSED  RULES 

Procedure  and  administratioi 

Food  Stamp  Act;  Agricultu: 

require  employer  ident 

food  stores  and  wholei 

Hearing,  33890 

International  Trade  Adminis 

NOTICES 

Antidumping: 
Steel  wire  rope  from — 

Canada,  33905 
Sugar  from — 

Belgium,  33905 

France,  33906 

Germany,  33906 
Countervailing  duties: 
Fresh  cut  flowers  from — 

Ecuador,  33906 

Justice  Department 

See  Immigration  and  Naturali 

Labor  Department 

See  also  Employment  and  Trs 
NOTICES 

Organization,  functions,  and  t 
Adminiiitretive  Law  Judges 

Land  Management  Bureau 

NOTICES 

Conservation  and  recreation  { 

Paradise  Cove  Boat  Ramp,  ' 
Environmental  statements;  avi 

Chain  of  Craters  wilderness 

San  Bernardino  and  Los  An 
Management  framework  plans 

California,  33940 
Realty  actions;  sales,  leases,  e 

California,  33940 

Idaho,  33940 
Survey  plat  filings: 

Arizona,  33941 


Wednesday.  July  24,  1991  /  Contents 


Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings:  Sunshine  Act,  33975 

Federal  Reserve  System 

NOTICES 

Federal  Open  Market  Conunittee: 

Domestic  policy  directives,  33933 
Applications,  hearings,  determinations,  etc.: 

Bank  Management  Group,  Ltd.,  et  al..  33934 

Benton,  Oren  L,  33934 

Magna  Group,  Inc.,  et  al.,  33934 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Nippon  Sheet  Glass  Co.,  Ltd..  et  al.,  33935 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Contractor's  Bonding  &  Insurance  Co.,  33973 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Findings  on  petitions,  etc.,  33892 
Endangered  Species  Convention: 

Appendices;  amendments,  33894 

Food  and  Drug  Administration 

NOTICES 

Meetings; 
Advisory  committees,  panels,  etc.,  33937 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs; 
National  school  lunch,  school  breakfast,  and  special  milk 
programs — 
Free  and  reduced  price  meals  and  free  milk  in  schools: 
eligibility  criteria,  33857 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Siuslaw  National  Forest,  OR,  33903 

General  Services  Admlnlstrat|,on 

RULES 

Federal  property  management: 
Centralized  services  in  Federal  buildings  and 
complexes — 
Printing  and  photocopying  services;  miscellaneous 
amendments.  33873 
Transportation  and  motor  vehicles — 
Express  small  package  transportation;  contractor  use, 
33876 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
General  Accounting  Office  protest  costs 
Correction,  33892 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  0MB 
review;  correction,  33910 
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Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration 
RULES 

Acquisition  regulation: 

Contract  clause  on  publications  and  publicity,  33881 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Health.  33937 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation,  33925-33928 
(2  documents) 

Immigration  and  Naturalization  Service 

PROPOSED  RULES 

Nonimmigrant  classes: 
Religious  workers;  classification,  admission  and 
maintenance  of  status.  33886 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service 

Internal  Revenue  Service 

PROPOSED  RULES 

Procedure  and  administration: 
Food  Stamp  Act;  Agriculture  Secretary's  authority  to 
require  employer  identification  numbers  from  retail 
food  stores  and  wholesale  food  concerns,  33888 
Hearing,  33890 

International  Trade  Administration 

NOTICES         1 1 
Antidumping: 
Steel  wire  rope  from — 

Canada,  33905 
Sugar  from — 
Belgium,  33905 
France,  33906 
Germany.  33906 
Countervailing  duties: 
Fresh  cut  flowers  from — 
Ecuador,  33906 

Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  also  Employment  and  Training  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Administrative  Law  Judges  Office;  address  change.  33943 

Land  Managiement  Bureau 

NOTICES  II 

Conservation  and  recreation  areas: 

Paradise  Cove  Boat  Ramp,  Yuma  District.  AZ,  33938 
Environmental  statements;  availability,  etc.; 

Chain  of  Craters  wilderness  study  area.  NM.  33939 

San  Bernardino  and  Los  Angeles  Counties.  CA.  33939 
Management  framework  plans,  etc. 

California,  33940 
Realty  actions;  sales,  leases,  etc.: 

California.  33940 

Idaho.  33940 
Survey  plat  filings: 

Arizona.  33941 


Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Chukchi  Sea- 
Lease  sale,  33978 
Leasing  systems,  33991 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
General  Accounting  Office  protest  costs 
Correction,  33892 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  0MB 
review;  correction,  33910 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act.  33975 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
33944 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish.  33884 
Gulf  of  Mexico  reef  fish,  33883 
Northeast  multispecies — 
Correction,  33884 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 

Dune  Climb  Refreshment  stand,  33941 

Service  America  Corp.,  33942 
National  Register  of  Historic  Places: 

Pending  nominations,  33942 

National  Science  Foundation 

NOTICES 

Meetings,  Sunshine  Act,  33975 
Nuclear  Regulatory  Commission 

NOTICES 

Electric  utilities: 
Economic  performance  incentives,  safety  impacts;  policy 
statement  availability,  33945 
Environmental  statements;  availability,  etc.: 
Connecticut  Yankee  Atomic  Power  Co.,  33948 
Power  Authority  of  State  of  New  York,  33948 
Meetings; 
Reactor  Safeguards  Advisory  Committee,  33950 
(2  documents) 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  33950 
Meetings;  Sunshine  Act,  33975 
Applications,  hearings,  determinations,  etc.: 
Long  Island  Lighting  Co.,  33970 

President's  Education  Policy  Advisory  Committee 

NOTICES 
Meetings,  33970 
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PresMentiai  Documents 

AOtllNiSTRATIVE  ORDERS 

Jordan;  assistance  (Presidential  Determination  91-46  of  July 
13,  1991).  33839 

Public  Health  Service 

See  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc: 
Steelville  Telephone  Exchange,  Inc.,  33970 

Technology  Administratton 

NOTICES 

Meetings: 
Patent  licensing  regulations  revision,  33907 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

NOTICES 

Conservator  appointments: 

Pan  American  Savings  Bank,  33973 

Danbury  Federal  Savings  &  Loan  Association.  33973 

Fidelity  Federal  Savings  &  Loan  Association.  33973 

Monycor  Federal  Savings  Bank.  33973 

Surety  Federal  Savings  &  Loan  Association.  F.A.,  33973 
Receiver  appointments: 

Danbury  Savings  &  Loan  Association,  Inc..  33974 

Fidelity  Savings-Austin.  FJi.,  33974 
-    Monycor  Savings  Bank,  a  Federal  Savings  Bank,  33974 

Surety  Federal  Savings  &  Loan  Association.  FSA,  33974 

Transportation  Department 

See  also  Federal  Aviation  Administration;  Urban  Mass 
Transportation  Administration 

RULES 

Drug  testing  programs;  conference  for  consortia.  33862 

NOTICES 

Privacy  Act: 
Systems  of  records,  33970 

Treasury  Department 

See  Fiscal  Service;  Internal  Revenue  Service;  Thrift 
Supervision  Office 

United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 
Seurat,  33974 

lirban  Mass  Transportation  Administration 

NOTICES 

Grants;  UMTA  sections  3  and  9  obligations,  33972 


Part  IV 

Department  of  Transportation.  Federal  Aviation 
Administration.  34000 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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The  President 
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Presidential  Documents 


Presidential  Determination  No.  91-46  of  July  13,  1991 

Assistance  to  Jordan  Under  Chapter  4  of  Part  11  of  the  Foreign 
Assistance  Act  of  1961 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  section  502(c)  of  the  Dire  Emergency 
Supplemental  Appropriations  for  Consequences  of  Operation  Desert  Shield/ 
Desert  Storm,  Food  Stamps,  Unemployment  Compensation  AdministraUon, 
Veterans  Compensation  and  Pensions,  and  Other  Urgent  Needs  Act  of  1991 
(Public  Law  102-27).  I  hereby  determine  and  certify  that  furnishing  assistance 
under  chapter  4  of  part  U  of  the  Foreign  Assistance  Act  of  1961,  as  amended, 
to  Jordan  would  be  beneficial  to  the  peace  process  in  the  Middle  East. 

In  addition,  by  virtue  of  the  authority  vested  in  me  by  section  586D  of  the 
Foreign  Operations,  Export  Financing,  and  Related  Programs  Appropriations 
Act,  1991  (Public  Law  101-513).  I  hereby  determine  and  certify  that  assistance 
for  Jordan  under  chapter  4  of  part  U  of  the  Foreign  Assistance  Act  of  1961.  as 
amended,  is  in  the  national  interest  of  the  United  States. 

You  are  authorized  and  directed  to  notify  the  Congress  of  this  determination 
and  to  publish  it  the  Federal  Register. 
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This  section  of  the  FEDER/ 
contains  regutatofy  documert 
general  appiicabillty  and  lege 
of  which  are  l<eyed  to  and 
the  CkxJe  of  Federal  Regula 
published  under  50  titles  pu 
U.S.C.   1510. 

The  Code  of  Federal  Reguli 
by  the  Superintendent  of  Dc 
Prices  of  new  books  are  lis 
first  FEDERAL  REGISTER  is 
week. 


ADMINISTRATIVE  CONFEI 
THE  UNITED  STATES 

1  CFR  Part  305 

Recommendations  of  the 

Administrative  Conferenct 
Administrative  Practice  an 

agency:  Administrative  Co 
the  United  States. 

ACTION:  Recommendations. 

summary:  The  Administrat 
Conference  of  the  United  Si 
six  recommendations  at  its 
Plenary  Session  addressing 
agency  cooperation  with  foi 
government  regulators;  (2) 
administrative  procedure  ai 
review  in  export  control  pre 
the  Social  Security  represen 
program;  [4]  the  National  Vi 
Compensation  Program;  (5) 
rulemaking  by  the  National 
Relations  Board;  and  (6)  the 
of  government-sponsored  ei 

The  Administrative  Confc 
United  States  is  a  federal  a^ 
established  to  study  the  effi 
adequacy,  and  fairness  of  th 
administrative  procedures  u 
federal  agencies  in  carrying 
administrative  programs,  an 
recommendations  for  impro< 

Recommendations  of  the 
Administrative  Conference  i 
published  In  full  text  in  the  1 
Register  upon  adoption.  Cor 
of  recommendations,  togeth( 
texts  of  those  deemed  to  be 
continuing  interest,  are  publ 
Code  of  Federal  Regulations 
305). 

DATES:  These  recommendati 
adopted  June  13-14, 1991  an 
July  16, 1991. 

FOR  FURTHER  INFORMATION  ( 

Cari  Votava,  Information  Of 
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This  section  of  tt>e  FEDERAL  REGISTER 
contains  regulatory  docurnerrts  having 
general  appBcaMity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  Is 
published  urxler  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Supenntendent  of  Documents. 
Prices  of  new  t)oot<s  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
weoK. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1  CFR  Part  305 

Recommendations  of  ttte 
Administrative  Conference  Regarding 
Administrative  Practice  and  Procedure 

agency:  Administrative  Conference  of 
the  United  States. 

ACTION:  Recommendations. 

summary:  The  Administrative 
Conference  of  the  United  States  adopted 
six  recommendations  at  its  Forty-Third 
Plenary  Session  addressing:  (1)  Federal 
agency  cooperation  with  foreign 
government  regulators;  (2) 
administrative  procedure  and  judicial 
review  in  export  control  proceedings;  (3) 
the  Social  Security  representative  payee 
program;  (4]  the  National  Vaccine  Injury 
Compensation  Program;  (5)  the  use  of 
rulemaking  by  the  National  Labor 
Relations  Board;  and  (6)  the  supervision 
of  government-sponsored  enterprises. 

The  Administrative  Conference  of  the 
United  States  is  a  federal  agency 
established  to  study  the  efficiency, 
adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  carrying  out 
administrative  programs,  and  to  make 
recommendations  for  improvements. 

Recommendations  of  the 
Administrative  Conference  are 
published  in  full  text  in  the  Federal 
Register  upon  adoption.  Complete  lists 
of  recommendations,  together  with  the 
texts  of  those  deemed  to  be  of 
continuing  interest,  are  published  in  the 
Code  of  Federal  Regulations  (1  CFR  Part 
305). 

DATES:  These  recommendations  were 
adopted  June  13-14, 1991  and  issued 
July  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Can  Votava,  Information  Officer,  or 


Jeffi^y  S.  Lubbers,  Research  Director 
(202-254-7020). 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Conference  of  the  United 
States  was  estabhshed  by  the 
Administrative  Conference  Act,  5  U.S.C. 
571-576.  The  Conference  studies  the 
efficiency,  adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  carrying  out 
administrative  programs,  and  makes 
recommendations  for  improvements  to 
the  agencies,  collectively  or 
individually,  and  to  the  President 
Congress,  and  the  Judicial  Conference  of 
the  United  States  (5  U.S.C.  574(1)). 

At  the  Forty-Third  Plenary  Session, 
held  June  13-14, 1991,  the  Assembly  of 
the  Administrative  Conference  of  the 
United  States  adopted  six 
recommendations. 

Recommendation  91-1,  Federal 
Agency  Cooperation  with  Foreign 
Government  Regulators,  endorses 
greater  agency  efforts  to  cooperate  with 
regulators  in  foreign  countries.  This 
cooperation  tnay  be  through  the 
exchange  of  information  atxjut 
regulation,  the  sharing  of  research  and 
development  and  other  resources,  or  by 
the  adoption  of  compatible  approaches 
to  common  problems  of  regulation  and 
enforcement.  While  encouraging  greater 
cooperation,  the  Recommendation 
recognizes  that  many  factors  will 
determine  whether,  to  what  extent,  and 
in  what  form  an  agency  should  engage 
in  such  cooperation. 

Recommendation  91-2,  Fair 
Administrative  Procedure  and  Judicial 
Review  in  Commerce  Department 
Export  Control  Proceedings,  urges 
Congress  to  repeal  the  provision  in  the 
Export  Administration  Act  that  exempts 
export  controls  proceedings  conducted 
by  the  Commerce  Department  from  the 
administrative  process  and  judicial 
review  provisions  of  the  Administrative 
Procedure  Act.  Removing  the  APA 
exemption  would  open  export  controls 
proceedings  to  increased  public 
participation  and  greater  judicial 
scrutiny,  while  existing  mihtary  and 
foreign  affairs  exemptions  would 
continue  to  apply  as  necessary  to 
protect  the  executive  branch's  ability  to 
conduct  foreign  poUcy  and  protect 
national  security.  The  recommendation 
also  proposes  several  additional 
changes  to  relevant  procedures, 
including  the  consolidation  of  judicial 
review  of  all  Commerce  Department 


export  control  actions  in  the  Court  of 
Appeals  for  the  Federal  Circuit,  the 
elimination  of  Je  novo  judicial  review  of 
Commerce  Department  civil  penalty 
determinations  under  the  Export 
Administration  Act,  and  provision  by 
the  Commerce  Department  of  adequate 
written  explanations  for  adverse 
licensing  and  classification  decisions. 

Recommendation  91-3,  The  Social 
Security  Representative  Payee  Program, 
addresses  a  number  of  issues  raised  by 
the  program  the  Social  Security 
Administration  administers  to  pay  to 
"representative  payees"  the  benefits  of 
beneficiaries  not  capable  of  managing 
their  own  benefits.  The  Conference 
recommends,  among  other  things,  that 
SSA  issue  rules  after  notice  and 
comment  concerning  a  number  of 
substantive  standards,  that  it  make 
changes  in  the  procedures  it  uses  to 
determine  whether  to  appoint  a 
representative  payee,  and  that  it  allow 
appeals  of  decisions  concerning  whether 
beneficiary  funds  have  been  misused  by 
a  representative  payee.  The  Conference 
recommends  that  Congress  authorize 
SSA  to  use  administrative  adjudication 
to  require  repayment  by  representative 
payees  of  misused  beneficiary  funds  and 
to  impose  civil  monetary  penalties. 

Recommendation  91-4,  The  National 
Vaccine  Injury  Compensation  Program, 
recommends  steps  to  alleviate  problems 
in  the  administration  of  the  National 
Vaccine  Injury  Compensation  Program. 
The  program  was  established  to  reduce 
the  burden  and  uncertainty  of  court 
litigation  for  dealing  with  claims  of 
vaccine-related  injury  and  to  stabilize 
the  supply  and  price  of  vaccines.  Claims 
are  decided  by  the  United  States  Claims 
Court  following  initial  determinations 
made  by  special  masters  to  the  Court. 
The  Conference  suggests  ways  to 
improve  administration  of  the  program, 
including  greater  articulation  of 
standards  for  eligibility  and  awards  and 
solutions  to  the  temporary  backlog  of 
filings  from  people  claiming  pre- Act 
injuries. 

Recommendation  91-5,  Facilitating  the 
Use  of  Rulemaking  by  the  National 
Labor  Relations  Board,  urges  the  Board 
to  continue  to  use  rulemaking  in 
appropriate  situations  to  establish 
national  policy.  In  addition  to 
recommending  general  adherence  to  the 
APA's  notice-and-comment  procedures, 
the  Conference  requests  Congress  to 
amend  the  National  Labor  Relations  Act 
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to  provide  for  preenforcement  review  of 
final  Board  rules  in  a  single  court  of 
appeals,  and  to  preclude  review  at  the 
enforcement  stage  of  the  procedures 
employed  in  the  rulemaking  and  the 
adequacy  of  support  for  the  rule  in  the 
administrative  record.  The 
recommendation  also  identifies  certain 
factors  that  should  commend  rulemaking 
to  the  Board. 

Recommendation  91-6.  Improving  the 
Supervision  of  the  Safety  and 
Soundness  of  Government-Sponsored 
Enterprises,  addresses  the  appropriate 
level  of  regulatory  oversight  of 
government-sponsored  enterprises 
(federally-chartered,  private  financial 
institutions  with  specialized,  nationwide 
lending  powers).  The  Recommendation 
states  that  each  GSE  should  have  a 
federal  agency  responsible  for 
overseeing  the  safety  and  soundness  of 
its  activities,  and  that  the  oversight 
agency  should  be  given  adequate 
funding  and  powers  to  do  the  job.  The 
Conference  does  not  recommend  a 
particular  oversight  structure,  a  topic 
which  is  addressed  in  recent  report  by 
the  Department  of  the  Treasury,  the 
General  Accounting  Office,  and  the 
Congressional  Budget  Office.  However, 
the  Conference  recommends  that  federal 
oversight  agencies  should  only  become 
involved  in  management  issues  when  a 
GSE's  risk  profile  is  significant  and. 
then,  only  as  necessary  to  protect  the 
financial  integrity  of  the  institution. 

The  full  texts  of  the  recommendations 
are  set  out  below.  The  recommendations 
will  be  transmitted  to  the  affected 
agencies  and.  if  so  directed,  to  the 
Confess  of  the  United  States.  The 
Administrative  Conference  has  advisory 
powers  only,  and  the  decision  on 
whether  to  implement  the 
recommendations  must  be  made  by  each 
body  to  which  the  various 
recommendations  are  directed. 

The  transcript  of  the  Plenary  Session 
will  be  available  for  public  inspection  at 
the  Conference's  offices  at  suite  500, 
2120  L  Street  NW..  Washington.  DC. 

Lilt  of  Subi«cU  in  1  CFR  Part*  305 

Administrative  practice  and 
procedure. 

PAfrr  305-AECOMMENOATIONS  OF 
THE  AOttmnTRATIVE  CONFERENCE 
OF  THE  UNITED  STATES 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  571-676. 

2.  The  table  of  contents  to  part  305  of 
title  1  CFR  is  amended  to  add  the 
following  new  sections: 


Sec. 

305.91-1    Federal  Agency  Cooperation  with 

Foreign  Government  Regulators 

(Recommendation  No.  91-1). 
305.91-2    Fair  Administrative  Procedure  and 

judicial  Review  in  Commerce 

Department  Export  Control  Proceedings 

(Recommendation  No.  91-2). 
305.91-3    The  Social  Security  Representative 

Payee  Program  (Recommendation  No. 

91-3). 
305.91-4    The  National  Vaccine  Injury 

Compensation  Program 

(Recommendation  No.  91-4). 
305.91-5    Facilitating  the  Use  of  Rulemaking 

by  the  National  Labor  Relations  Board 

(Recommendation  No.  91-5). 
305.91-6    Improving  the  Supervision  of  the 

Safety  and  Soundness  of  Government- 
Sponsored  Enterprises  (Recommendation 

No.  91-6). 

3.  New  §§  305.91-1  through  305.91-6 
are  added  to  part  305.  to  read  as  follows: 

§  305.91-1    Federal  Agency  Cooperation 
with  Foreign  Government  Regulators 
(Recommendation  No.  91-1). 

If  American  administrative  agencies  could 
ever  afford  to  engage  in  regulatory  activities 
without  regard  to  the  policies  and  practices 
of  administrative  agencies  abroad,  the 
character  and  pace  of  world  developments 
suggest  that  that  era  has  come  to  a  close.  The 
substantive  problems  facing  agencies  have 
parallels,  to  a  greater  or  lesser  extent,  in  the 
problems  facing  those  agencies'  counterparts 
in  foreign  countries.  The  policies  and 
procedures  developed  by  governments 
abroad  are  likely  to  be  of  interest  and  benefit 
to  American  regulators,  and  those  developed 
here  may  be  of  utility  abroad. 

The  case  for  international  regulatory 
cooperation  does  not,  however,  rest  entirely 
on  the  exchange  of  information  about  the 
current  regulatory  landscape.  As  the 
experience  of  certain  agencies  engaged  in 
international  regulatory  dialogue 
demonstrates,  there  still  remain  regulatory 
problems  to  be  identified  and  solutions,  both 
to  new  and  existing  problems,  to  be  found. 
Particularly  in  areas  of  fast-changing 
technology  or  fast-evolving  standards  and 
expectations,  regulatory  bodies  may  find  that 
they  actually  need,  or  can  profitably  share, 
the  resources  of  other  governments  in 
addressing  common  problems  of  regulation 
and  enforcement.  In  their  continuous  efforts 
at  improving  their  performance,  agencies 
have  become  increasingly  aware  that 
contemporary  regulation  often  entails  a 
powerful  research  and  development  burden 
whose  sharing  may  be  in  all  regulators'  best 
interests. 

Regulatory  cooperation  with  foreign 
counterparts  will  also  produce  advantages 
for  regulated  interests  and  for  those  affected 
by  those  interests.  Regulated  entities 
generally  prefer  an  orderly  regulatory 
environment,  and  more  particularly  one 
marked  by  a  high  degree  of  commonality 
among  the  standards  imposed  by  public 
authorities  in  the  various  markets  they  serve. 
Costs  of  compliance  are  most  obvious  when 
different  countries  impose  mutually 
inconsistent  standards  on  business  products 
or  practices,  particularly  where  the  latter  by 


their  nature  are  international  in  scope. 
However,  even  where  national  standards  are 
not  mutually  inconsistent,  or  business 
products  or  practices  are  not  inherently 
international  in  scope,  the  cumulative  effect 
of  differences  in  regulatory  standards  may 
impose  substantial  and,  in  some  cases, 
unjustified  burdens.  In  addition,  consumers 
and  other  affected  persons  have  an  interest  in 
the  maintenance  of  reasonably  common 
protective  standards.  The 
internationalization  of  business  has  put  the 
need  for  this  kind  of  environment  on  an 
international  scale.  It  accordingly  points  in 
the  direction  of  greater  and  more  deliberate 
intergovemmentalism  in  regulatory  matters 
than  one  generally  associates  with  American 
administrative  processes. 

American  agencies  generally  have  not 
developed  consistent  practices  in  their  efforts 
at  international  regulatory  cooperation.  Such 
cooperation  may,  in  fact,  take  a  wide  variety 
of  forms,  from  the  casual  and  unsystematic 
sharing  of  information  at  one  extreme,  to  a 
firm  commitment  tp  concerted  regulatory 
action  at  the  other.  In  between  fall  a  number 
of  different  patterns,  such  as  regular 
consultations,  reciprocal  participation  in 
foreign  agency  rulemaking,  and  various  forms 
of  joint  study,  research  and  rule  development. 
Since  harmonization  does  not  necessarily 
entail  uniformity,  but  simply  a  net  reduction 
in  regulatory  inconsistencies  and  differences, 
even  harmonization  is  a  matter  of  degree. 

As  the  following  recommendation  seeks  to 
make  clear,  agencies  are  not  all  similariy 
situated  with  respect  to  the  opportunities  for, 
and  advantages  of  regulatory  cooperation. 
The  functions  and  regulatory  objectives  of  a 
particular  agency,  its  past  experience  in  such 
cooperation,  and  the  feasibility  of  reliance  on 
a  foreign  counterpart's  technical 
administrative,  or  regulatory  resources  are 
among  the  factors  determining  whether,  to 
what  extent,  and  in  what  form  that  agency 
should  engage  in  such  cooperation  and 
pursue  regulatory  harmonization.  Moreover, 
an  agency  is  likely  to  be  more  comfortable  in 
initially  experimenting  with  international 
cooperation  on  a  limited  basis  by  selected 
means  rather  than  in  developing  at  once  a 
comprehensive,  systematic  program  of 
cooperation.  Nevertheless,  agencies  may 
usefully  consider  this  recommendation, 
which  is  based  in  part  on  the  practice  and 
experience  of  one  agency,  the  Federal 
Aviation  Administration,  that  has 
consciously  engaged  in  forms  of  concerted 
activity  with  counterpart  agencies  abroad. 
This  case  study  is  of  particular  interest 
because  the  FAA's  practice  of 
intergovemmentalism  includes,  but  also  goes 
beyond,  cooperation  in  rulemaking  as  such  to 
include  a  certain  amount  of  cooperation  in 
more  routine  aspects  of  administration.  While 
this  recommendation  does  not  address 
international  assistance  in  enforcement  as 
such,  it  recognizes  that  an  increased 
commonality  of  substantive  standards  does 
tend  to  increase  opportunities  for  mutual 
assistance  in  the  enforcement  realm. 

Of  course,  care  should  be  taken  that  the 
spirit  of  compromise  and  mutual 
consideration  that  ought  to  characterize 
intergovernmental  activities  not  adversely 


Federal  Registc 

affect  the  integrity  of  the  regulate 
It  is  important  that  agencies  obse 
procedural  statutes  under  which  ( 
ordinarily  operate,  and  that  their 
remain  open  to  public  scrutiny  an 
participation.  Nor  will  it  do,  eithe 
or  in  appearance,  for  the  regulate 
standards  an  agency  ultimately  ai 
the  product,  pure  and  simple,  of 
intergovernmental  negotiations,  fi 
agencies  and  their  foreign  countei 
under  statutory  mandates,  which 
remain  the  touchstone  so  far  as  th 
of  regulatory  action  is  concerned, 
compromise  within  which  an  ager 
then  operate  in  the  interest  of  coll 
with  decisionmakers  of  other  nati 
necessarily  uncertain  but  necessa 
Within  that  zone,  however,  intern 
regulatory  cooperation  has  a  signi 
possibly  even  a  leading,  role  to  pli 

Recommendation 

1.  Each  agency  should  infori 
the  existence  of  foreign  (incluc 
regional  and  international)  reg 
bodies  '  whose  activities  may 
the  mission  of  that  agency. 

2.  Each  agency  should  deten 
v.hether  and  to  what  extent  re, 
cooperation  with  one  or  more  I 
regulatory  bodies  is  approprial 
Desirable  forms  of  cooperatior 
include  the  simple  exchange  ol 
information,  coordination  of  re 
objectives,  consultation  in  adv 
rulemaking,  and  reciprocal  par 
in  rulemaking  processes.  Apan 
general  considerations  of  cost 
staffing,  factors  to  be  consider) 
deciding  the  importance  and  ir 
the  cooperative  effort  to  be  ma 
forms  of  cooperation  to  adopt, 
geographic  range  of  foreign  reg 
bodies  with  which  to  cooperati 

a.  The  extent  to  which  the 
participating  regulatory  agencii 
common  regulatory  objectives; 

b.  The  importance  of  commo 
and  therefore  international 
harmonization,*  in  the  develop 
regulatory  policy  in  the  particu 

c.  The  extent  to  which  the  ca 
of  foreign  regulatory  bodies  jus 
agency's  reliance  on  their  techr 
regulatory  and  administrative  r 

d.  The  opportunities  that  inte 
regulatory  cooperation  present! 
improvement  in  the  enforcemer 
administration  of  the  agency's  ] 
(as,  for  example,  through  mutu£ 
recognition  of  tests,  inspections 

'  Throughout  this  recommendation,  th 
"foreign  regulatory  bodies"  includes,  wh 
appropriate,  also  regional  and  intcmalio 
regulatory  bodies. 

'  Harmonization  does  not  necessarily 
regulatory  uniformity.  It  implies  a  reduct 
differences  (including  but  not  limited  to 
inconsistencies)  among  the  regulatory  st 
different  jurisdictions. 
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their  nature  are  international  in  scope. 
However,  even  where  national  standards  are 
not  mutually  inconsistent,  or  business 
products  or  practices  are  not  inherently 
international  in  scope,  the  cumulative  effect 
of  differences  in  regulatory  standards  may 
impose  substantial  and,  in  some  cases, 
unjustified  burdens.  In  addition,  consumers 
and  other  affected  persons  have  an  interest  in 
the  maintenance  of  reasonably  common 
protective  standards.  The 
internationalization  of  business  has  put  the 
need  for  this  kind  of  environment  on  an 
international  scale.  It  accordingly  points  in 
the  direction  of  greater  and  more  deliberate 
intergovemmentalism  in  regulatory  matters 
than  one  generally  associates  with  American 
administrative  processes. 

American  agencies  generally  have  not 
developed  consistent  practices  in  their  efforts 
at  international  regulatory  cooperation.  Such 
cooperation  may,  in  fact,  take  a  wide  variety 
of  forms,  from  the  casual  and  unsystematic 
sharing  of  information  at  one  extreme,  to  a 
firm  commitment  to  concerted  regulatory 
action  at  the  other.  In  between  fall  a  numt>er 
of  different  patterns,  such  as  regular 
consultations,  reciprocal  participation  in 
foreign  agency  rulemaking,  and  various  forms 
of  joint  study,  research  and  rule  development. 
Since  harmonization  does  not  necessarily 
entail  uniformity,  but  simply  a  net  reduction 
in  regulatory  inconsistencies  and  differences, 
even  harmonization  is  a  matter  of  degree. 

As  the  following  recommendation  seeks  to 
make  clear,  agencies  are  not  all  similarly 
situated  with  respect  to  the  opportunities  for, 
and  advantages  of,  regulatory  cooperation. 
The  functions  and  regulatory  objectives  of  a 
particular  agency,  its  past  experience  in  such 
cooperation,  and  the  feasibility  of  reliance  on 
a  foreign  counterpart's  technical 
administrative,  or  regulatory  resources  are 
among  the  factors  determining  whether,  to 
what  extent,  and  in  what  form  that  agency 
should  engage  in  such  cooperation  and 
pursue  regulatory  harmonization.  Moreover, 
an  agency  is  likely  to  be  more  comfortable  in 
initially  experimenting  with  international 
cooperation  on  a  limited  basis  by  selected 
means  rather  than  in  developing  at  once  a 
comprehensive,  systematic  program  of 
cooperation.  Nevertheless,  agencies  may 
usefully  consider  this  recommendation, 
which  is  based  in  part  on  the  practice  and 
experience  of  one  agency,  the  Federal 
Aviation  Administration,  that  has 
consciously  engaged  in  forms  of  concerted 
activity  with  counterpart  agencies  abroad. 
This  case  study  is  of  particular  interest 
because  the  FAA's  practice  of 
intergovemmentalism  includes,  but  also  goes 
beyond,  cooperation  in  rulemaking  as  such  to 
include  a  certain  amount  of  cooperation  in 
more  routine  aspects  of  administration.  While 
this  recommendation  does  not  address 
international  assistance  in  enforcement  as 
such,  it  recognizes  that  an  increased 
commonality  of  substantive  standards  does 
tend  to  increase  opportunities  for  mutual 
assistance  in  the  enforcement  realm. 

Of  course,  care  should  be  taken  that  the 
spirit  of  compromise  and  mutual 
consideration  that  ought  to  characterize 
intergovernmental  activities  not  adversely 


affect  the  integrity  of  the  regulatory  process. 
It  is  important  that  agencies  observe  the 
procedural  statutes  under  which  they 
ordinarily  operate,  and  that  their  processes 
remain  open  to  public  scrutiny  and 
participation.  Nor  will  it  do,  either  in  reality 
or  in  appearance,  for  the  regulatory 
standards  an  agency  ultimately  adopts  to  be 
the  product,  pure  and  simple,  of 
intergovernmental  negotiations.  American 
agencies  and  their  foreign  counterparts  work 
under  statutory  mandates,  which  must 
remain  the  touchstone  so  far  as  the  substance 
of  regulatory  action  is  concerned.  The  zone  of 
compromise  within  which  an  agency  may 
then  operate  in  the  interest  of  collegiality 
with  decisionmakers  of  other  nations  is 
necessarily  uncertain  but  necessarily  limited. 
Within  that  zone,  however,  international 
regulatory  cooperation  has  a  significant, 
possibly  even  a  leading,  role  to  play. 

Recommendation 

1.  Each  agency  should  inform  itself  of 
the  existence  of  foreign  (including 
regional  and  international)  regulatory 
bodies  '  whose  activities  may  relate  to 
the  mission  of  that  agency. 

2.  Each  agency  should  determine 
v.hether  and  to  what  extent  regulatory 
cooperation  with  one  or  more  foreign 
regulatory  bodies  is  appropriate. 
Desirable  forms  of  cooperation  may 
include  the  simple  exchange  of 
information,  coordination  of  regulatory 
objectives,  consultation  in  advance  of 
rulemaking,  and  reciprocal  participation 
in  rulemaking  processes.  Apart  from 
general  considerations  of  cost  and 
staffing,  factors  to  be  considered  in 
deciding  the  importance  and  intensity  of 
the  cooperative  effort  to  be  made,  the 
forms  of  cooperation  to  adopt,  and  the 
geographic  remge  of  foreign  regulatory 
bodies  with  which  to  cooperate,  include: 

a.  The  extent  to  which  the 
participating  regulatory  agencies  share 
common  regulatory  objectives; 

b.  The  importance  of  commonality, 
and  therefore  international 
harmonization,*  in  the  development  of 
regulatory  policy  in  the  particular  field; 

c.  The  extent  to  which  the  capabilities 
of  foreign  regulatory  bodies  justify  the 
agency's  reliance  on  their  technical, 
regulatory  and  administrative  resources; 

d.  The  opportunities  that  international 
regulatory  cooperation  presents  for 
improvement  in  the  enforcement  and 
administration  of  the  agency's  program 
(as,  for  example,  through  mutual 
recognition  of  tests,  inspections  and 


'  Throughout  this  recommendation,  the  term 
"foreign  regulatory  bodies"  includes,  where 
appropriate,  also  regional  and  international 
regulatory  bodies. 

'  Harmonization  does  not  necessarily  imply 
regulatory  uniformity.  It  implies  a  reduction  In  the 
differences  (including  but  not  limited  to 
inconsistencies)  among  the  regulatory  standards  of 
different  jurisdictions. 


certifications  or  through  mutual 
assistance  in  information  gathering  and 
other  forms  of  assistance); 

e.  The  presence  of  existing  bilateral  or 
multilateral  international  frameworks 
for  addressing  common  regulatory 
concerns; 

f.  The  receptivity  of  a  given  foreign    . 
regulatory  body  to  meaningful 
participation  by  American  regulatory 
and  private  interests  in  its  policymaking 
processes;  and 

g.  In  appropriate  consultation  with  the 
Department  of  State,  the  foreign  policy 
of  the  United  States. 

3.  Even  when  an  agency  concludes 
that  the  factors  set  out  in  paragraph  2  do 
not  counsel  substantial  regulatory 
cooperation  with  foreign  governments,  it 
should  nevertheless  explore  the 
possibilities  of  international  cooperation 
in  enforcement,  including  mutual 
assistance  in  information  gathering  and, 
where  appropriate,  reliance  upon  foreign 
tests,  inspections,  and  certifications. 

4.  When  an  agency  concludes  that  it 
has  a  pronounced  interest  in 
cooperation  with  foreign  regulatory 
bodies,  it  should  consider  adopting 
various  modes  of  cooperation  with  those 
agencies,  including: 

a.  The  establishment  of  common 
regulatory  agendas; 

b.  The  systematic  exchange  of 
information  about  present  and  proposed 
foreign  regulation; 

c.  Concerted  efforts  to  reduce 
differences  between  the  agency's  rules 
and  those  adopted  by  foreign 
government  regulators  where  those 
differences  are  not  justified; 

d.  The  creation  of  joint  technical  or 
working  groups  to  conduct  joint 
research  and  development  and  to 
identify  common  solutions  to  regulatory 
problems  (for  example,  through  parallel 
notices  of  proposed  rulemaking); 

e.  The  establishment  of  joint 
administrative  teams  to  draft  common 
procedures  and  enforcement  policies; 

f.  The  mutual  recognition  of  foreign 
agency  tests,  inspections  and 
certifications,  to  the  extent  that  the 
American  agency  is  satisfied  that 
foreign  regulatory  bodies  have  sufficient 
expertise  and  employ  comparable 
standards;  and 

g.  The  holding  of  periodic  bilateral  or 
multilateral  meetings  to  assess  the 
effectiveness  of  past  cooperative  efforts 
and  to  chart  future  ones. 

5.  a.  When  engaging  in  international 
regulatory  cooperation,  an  agency 
should  ensure  that  it  does  so  in  a 
manner  consistent  with  national  statutes 
and  international  engagements. 

b.  An  agency  engaging  in  international 
regulatory  cooperation  should  also  be 
alert  to  the  possibility  that  foreign 


regulatory  bodies  may  have  different 
regulatory  objectives,  particularly  where 
a  government-owned  or  controlled 
enterprise  is  involved. 

6.  To  promote  acceptance  of  and 
compliance  with  the  measures  that 
result  from  its  cooperation  with  foreign 
regulatory  bodies,  an  agency  should 
enlist  the  support  and  participation  o'' 
other  affected  agencies,  regulated 
interests,  public  interest  groups,  and 
other  affected  domestic  interests,  as 
follows: 

a.  Where  appropriate,  agencies 
should,  so  far  as  considerations  of  time 
and  international  relations  permit, 
afford  affected  private  and  public 
interests  timely  notice  of  any  formal 
system  of  collaboration  with  foreign 
regulatory  bodies  that  exists  and  an 
opportunity  where  reasonable  to 
participate  and  comment  on 
decisionmaking  under  such  system. 

b.  The  agency  should,  where 
appropriate,  also  encourage  the 
establishment  of  working  relations 
between  domestic  interests  and  their 
foreign  counterparts,  including 
manufacturers,  other  trade  and  industry 
interests,  and  consumer  and  other  public 
interest  groups. 

c.  The  agency  should  assemble  an 
interagency  advisory  group,  consisting 
of  the  Department  of  State  and  other 
affected  agencies  such  as  the 
Departments  of  Commerce  and  Defense 
and  the  U.S.  Trade  Representative's- 
Office,  if  one  does  not  exist.  Each 
member  agency  of  an  advisory  group 
should,  without  prejudice  to  its 
independent  decisionmaking,  both 
inform  that  group  about  the  nature  and 
extent  of  its  concerted  activities  with 
foreign  regulatory  bodies  relevant  to  the 
purposes  of  the  group  and  seek  that 
group's  advice.  In  addition,  the 
Chairman  of  the  Administrative 
Conference  should  convene  a  meeting  of 
the  heads  of  interested  agencies  to 
discuss  the  need  for  establishing  a 
permanent,  government-wide 
mechanism  for  organizing,  promoting, 
and  monitoring  international  regulatory 
cooperation  on  the  part  of  American 
agencies. 

7.  Agencies  should,  consistent  with 
their  statutory  mandate  and  the  public 
interest,  give  sympathetic  consideration 
to  petitions  by  private  and  public 
interest  groups  for  proposed  rulemaking 
that  contemplate  the  reduction  of 
differences  between  agency  rules  and 
the  rules  adopted  by  foreign  government 
regulators,  where  those  differences  are 
not  justified. 

8.  a.  Once  an  agency  has  a  program  of 
international  regulatory  cooperation 
with  a  foreign  regulatory  body,  it  should 


33844         Federal  Register  /  Vol  56.  No.  142  /  Wednesday.  July  24.  1991  /  Rules  and  Regulations 


routinely  advise  that  body  before 
initiating  proposed  rulemaking,  and 
should  seek  to  engage  that  body's 
participation  in  the  rulemaking  process. 

b.  Conversely,  the  agency  should  see 
to  it  that  it  is  informed  of  initiatives  by 
those  foreign  regulatory  bodies  and 
ensure  that  its  views  are  considered  by 
those  bodies  early  in  the  conduct  of 
their  rulemaking  procedures. 

c  Where,  following  joint  mle 
development  efforts,  an  agency 
ultimately  proposes  a  rule  that  differs 
from  the  rule  proposed  by  the  foreign 
counterpart,  it  should  specify  the 
difference  in  its  notice  of  proposed 
rulemaking  and  request  that  it  be 
specified  in  any  corresponding  foreign 
notice. 

9.  An  agency  should  adopt  reasonable 
measures  to  facilitate  communication  of 
views  by  foreign  regulatory  bodies  on 
proposed  rules. 

10.  While  international  consultations 
of  the  sort  described  in  this 
recommendation  do  not  appear  to 
necessitate  any  radical  departure  from 
an  agency's  ordinary  practices  in 
compliance  with  applicable  procedural 
satutes,*  an  agency  engaged  in  such 
consultations  should  make  reasonable 
efforts  to  ensure  that  affected  interests 
are  aware  of  them.  For  example,  when 
an  agency  substantially  relies  on  those 
consultations  in  its  rulemaking  (or 
where  foreign  government  rules, 
practices  or  views  have  otherwise 
substantially  influenced  the  agency's 
proposals),  it  should  describe  both  the 
fact  and  the  substance  of  those 
consultations  in  its  notices  of  proposed 
rulemaking,  rulemaking  records  and 
statements  of  basis  and  purpose  under 
the  Administrative  Procedure  Act. 
Where  the  objective  of  harmonizing 
American  and  foreign  agency  rules  has 
had  a  signiHcant  influence  on  the  shape 
of  the  rule,  that  fact  also  should  be 
acknowledged. 

11.  An  agency  that  engages  in 
systematic  exchanges  of  information 
and  consultation  with  foreign  regulatory 
bodies  should  seek  to  ensure  that 
domestic  interests  do  not  suffer 
competitive  disadvantage  from  the 
release  of  valuable  information  by  those 
bodies  to  foreign  private  interests.  This 
may  require  that  the  agency  seek  to 


'  See.  e.g..  Federal  Communications  Commission 
w.  m  World  Communications.  Inc..  486  U.S.  463 
(1964)  (inlematioaal  consultative  pro<;esses  leading 
to  informal  policy  understanding!  are  not  covered 
by  Covemmenl  ir  the  Sunshine  Act):  Public  Citizen 
V.  United  States  Department  of  fustice.  109  S.  Ct. 
ZSS8  (1989);  Food  Chemical  \ewt  v.  Young.  900  P.  2d 
328  (D.C.  Cir.  1990);  Center  for  Auto  Safety  v. 
Federal  Highway  Administration.  No.  C.A.  89-1045 
(aO.C.  Oct.  IZ  1990)  (groups  not  formed  by  the 
Executive  Branch  are  not  "utilized"  commillees 
within  the  meaning  of  FACA). 


reach  agreement  with  its  foreign 
counterparts  concerning  the  conditions 
under  which  information  «vill  be 
disclosed. 

12.  While  harmonization  of  standards 
with  foreign  regulatory  bodies  may  be  a 
legitimate  objective  of  any  agency 
whose  activities  affect  transnational 
interests  or  transactions  (and  therefore 
may  appropriately  influence  the 
rulemaking  outcome),  it  should  be 
pursued  within  the  overall  framework  of 
the  agency's  statutory  mandate  and  with 
due  regard  for  the  interests  that 
Congress  intended  the  agency  to 
promote.  Accordingly,  agencies  should 
ensure  that  any  accord  informally 
reached  through  international  regulatory 
cooperation  is  genuinely  subject  to 
reexamination  and  reconsideration  in 
the  course  of  the  rulemaking  process. 

S30S.91-1    Fair  AdmMstratJv*  Procedure 
and  JwlicW  R«vi«w  In  ConMnero* 
DepartRMnt  Export  Control  Proceedings 
(Recommendation  Na  91-2). 

The  Export  Administration  Act  (EAA).  50 
U.S.C  App  24m-242a  authorizes  the 
Commerce  Department  to  restrict  exports  of 
goods  and  technology  from  the  United  States 
In  the  interests  of  naUonal  security,  foreign 
policy  objectives,  and  preservation  of  this 
country's  access  to  commodities  in  short 
supply.  It  is  the  princii>al  element  in  a  scheme 
of  export  controls  that  emerged  after  World 
War  U  to  serve  three  ends:  reduction  of  the 
domestic  impact  of  worldwide  postwar 
shortages  of  critical  goods,  priority  allocation 
of  resources  to  rebuild  Europe  under  the 
Marshall  Plan,  and  restriction  of  the  access  of 
Eastern  Bloc  nations  to  technology  useful  for 
military  purposes.  Over  the  years,  restricting 
access  to  useful  technology  has  become  the 
primary  goal  of  the  EAA.  although  the 
countries  against  which  those  restrictions  are 
directed  have  changed  ^m  time  to  time  in 
the  light  of  shifting  political  considerations. 

The  EAA  has  an  international  asptect  The 
United  States  works  with  its  allies  through  a 
coordinating  committee  on  multilateral 
export  controls  (CoCom)  to  identify 
commodities  that  should  be  contrclled  as 
well  as  countries  that  should  l>e  the  targets  of 
various  export  controls.  Using  the  lists  thus 
generated,  the  Commerce  Department  is 
responsible,  under  the  EAA,  for  a  licensing 
scheme  involving  three  different  categories  of 
Ucenses:  (1)  General  licenses,  which  are 
applicable  to  most  export  transactions  and 
permit  them  to  occtir  without  speciPic  license 
applications:  (2)  individual  validated 
licenses,  which  the  agency  grants  or  denies 
based  on  factors  including  concerns  about 
the  ostensitrfe  and  the  possible  uses  of  the 
commodity,  opposition  from  the  Department 
of  Defense  or  State  to  the  proposed  export 
available  information  about  the  end-user,  and 
policy  determinations  about  the  destination 
country:  and  (3)  special  licenses,  such  as 
distribution  licenses  and  project  licenses,  that 
allow  particular  exporters  to  make  multiple 
exports  of  certain  types  without  applying  for 
an  individual  license  for  each  export  The 
Export  Administration  Act  also  contains 


provisions  prohibiting  participation  in 
unsanctioned  foreign  boycotts  and  authorizes 
the  Commerce  Department  both  to  make 
rules  to  carry  out  its  provisions  and  to 
enforce  its  provisions,  including  the 
antiboycott  provisions. 

The  EAA  includes  a  provision  explicitly 
exempting  the  Department's  activities  from 
the  administrative  process  and  judicial 
review  provisions  of  the  Administrative 
Procedure  Act  As  a  result  administrative 
Ucensing  decisions  are  Tinal  and 
unreviewable:  agency  rules  implementing  the 
EAA  are  subject  neither  to  judicial  review 
nor  to  the  notice-and-comment  requirements 
of  5  U.S.C.  553.  although,  in  the  latter  respect 
Congress  has  said  that  "to  the  extent 
practicable,  all  regulations  imposing  controls 
on  exports  •  •  •  (should)  be  issued  in 
proposed  form  with  meaningful  opportunity 
for  public  comment  before  taking  effect"  50 
U.S.C.  App.  2412(b).  Enforcement  decisions 
are  less  affected  by  the  exemption,  as 
statutory  amendments  in  recent  years  ha\'e 
imposed  the  formal  hearing  requirements  of  S 
U.S.C.  S5d-S7  on  administrative  enforcement 
proceedings  and  have  authorized  judicial 
review  of  enforcement  decisions  according  tc 
APA  standards. 

Because  of  the  broad  APA  exemption,  the 
Commerce  Department  has  implemented  the 
EAA  with  relatively  little  judicial  scrutiny.  It 
has  had  little  incentive  to  provide  generally 
accessible  explanations  for  its  actions.  The 
EAA  requires  that  license  denials  be 
accompanied  by  a  written  statement 
including,  inter  alia,  a  statement  of  the 
statutory  basis  for  the  denial:  in  practice, 
however,  this  statutory  requirement  has  often 
been  met  in  a  minimal  and  uninformative 
way.  Exporters  have  often  been  ftxistrated  in 
their  attempts  to  learn  the  reasons  for 
negative  licensing  decisions  or  to  predict  the 
outcome  of  future  license  applications:  they 
have  also  been  without  recourse  to  challenge 
Commerce  Department  actions  as  arbitrary 
or  contrary  to  statute.  Because  legislation  to 
reenact  and  amend  the  EAA  is  now  pending,' 
reexamination  of  the  APA  exemption  is 
timely. 

The  APA  exemption  dates  back  to  passage 
of  the  first  comprehensive  export  control 
legislation  in  1949.  At  that  time.  Congress 
cited  two  reasons  for  the  broad  exemption: 
Hrst  the  legislation  was  seen  as  temporary, 
essentially  an  extension  of  emergency  war 
measures,  and  second,  it  was  closely  related 
to  foreign  policy  and  national  security 
concerns. 

After  more  than  40  years,  the  export 
program  gives  no  indication  of  being 
"temporary,"  albeit  sunset  dates  in  the 
various  export  control  statutes  have 
necessitated  several  extensions  and 
reenactments.  Changes  in  the  statute  incident 
to  reenactment  and  evolving  policy  at  the 
Commerce  Department  have  gradually 


'  The  Act  expired  on  September  30, 1990:  the 
export  controls  program  continues  in  effect, 
however,  by  Executive  Order  issued  under  authority 
of  the  international  Emergency  Economic  Powers 
Act.  50  U.S.C  1702.  Executive  Order  1273a 
September  3a  1900.  Legislation  to  extend  the  export 
Gontrols  program  was  pataed  by  Congress  in  1990 
but  pocket  vetoed  by  the  President. 
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The  Administrative  Conferenc 
therefore,  that  the  APA  exempti 
unnecessary  and  should  be  repe 
conclusion  is  in  accord  with  thai 
National  Academy  of  Sciences  s 
export  controls,  which  also  urge 
the  Af'A  exemption.'  While  the 
repeal  is  the  heart  of  this  recomi 
the  Conference  also  believes  tha 
additional  actions  by  Congress  c 
Commerce  Department  would  b( 
enhance  the  benefits  of  making  I 
applicable.  These  are  explained 
below. 

Judicial  review:  Although  the  I 
believes  that  as  a  general  matte 

•  The  Administrative  Conference  h 
recommended  that  the  military  and  f( 
exemption  from  APA  rulemaking  reqi 
restricted  to  apply  only  where  there  i 
secrecy  in  the  interest  of  national  def 
policy.  ACUS  Recommendation  73-5, 
the  "Military  or  Foreign  Affairs  Func 
Exemption  from  APA  Rulemaking  Re 
CFR  305.73-5(1991). 

'  Panel  on  the  Future  Design  and  In 
of  U.S.  National  Security  Export  Cont 
Common  Ground:  U.S.  Export  Control 
Changed  Global  Environment  (Nation 
Press  1991). 
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provisions  prohibiting  participation  in 
unsanctioned  foreign  boycotts  and  authorizes 
the  Commerce  Department  both  to  make 
roles  to  carry  out  its  provisions  and  to 
enforce  its  provisions,  including  the 
antiboycott  provisions. 

The  EAA  includes  a  provision  explicitly 
exempting  the  Department's  activities  from 
the  administrative  process  and  judicial 
review  provisions  of  the  Administrative 
Procedure  Act  As  a  result  administrative 
licensing  decisions  are  final  and 
unreviewable;  agency  rules  implementing  the 
EAA  are  subject  neither  to  judicial  review 
nor  to  the  notice-and-comment  requirements 
of  5  U.S.C  553.  although,  in  the  latter  respect. 
Congress  has  said  that  "to  the  extent 
practicable,  all  regulations  imposing  controls 
on  exports  •  •  •  (should)  be  issued  in 
proposed  form  with  meaningful  opportunity 
for  public  comment  before  taking  effect"  50 
U.S.C.  App.  2412(b).  Enforcement  decisions 
are  less  affected  by  the  exemption,  as 
statutory  amendments  in  recent  years  have 
imposed  the  formal  hearing  requirements  of  5 
U.S.C.  S56-S7  on  administrative  eoforcenent 
proceedings  and  have  authorized  judicial 
review  of  enforcement  decisions  according  t( 
APA  standards. 

Because  of  the  broad  APA  exemption,  the 
Commerce  Department  has  implemented  the 
EAA  with  relatively  little  judicial  scrutiny.  It 
has  had  little  incentive  to  provide  generally 
accessible  explanations  for  its  actions.  The 
EAA  requires  that  license  denials  be 
accompanied  by  a  written  statement 
including,  inter  alia,  a  statement  of  the 
statutory  basis  for  the  denial:  in  practice, 
however,  this  statutory  requirement  has  often 
l>een  met  in  a  minimal  and  uninformative 
way.  Exporters  have  often  been  frustrated  in 
their  attempts  to  learn  the  reasons  for 
negative  licensing  decisions  or  to  predict  the 
outcome  of  future  license  appbcations:  they 
have  also  been  without  recourse  to  challenge 
Commerce  Department  actions  as  arbitrary 
or  contrary  to  statute.  Because  legislation  to 
reenact  and  amend  the  EAA  is  now  pending.' 
reexamination  of  the  APA  exemption  is 
timely. 

The  APA  exemption  dates  back  to  passage 
of  the  first  comprehensive  export  control 
legislation  in  1949.  At  that  time.  Congress 
cited  two  reasons  for  the  broad  exemption: 
first,  the  legislation  was  seen  as  temporary, 
essentially  an  extension  of  emergency  war 
measures,  and  second,  it  was  closely  related 
to  foreign  policy  and  national  security 
concerns. 

After  more  than  40  years,  the  export 
program  gives  no  indication  of  being 
"temporary,"  albeit  sunset  dates  in  the 
various  export  control  statutes  have 
necessitated  several  extensions  and 
reenactments.  Changes  in  the  statute  incident 
to  reenactment  and  evolving  policy  at  the 
Commerce  Department  have  gradually 


increased  access  to  information  about  the 
Department's  actions  and  public  prrticipafion 
in  policymaking.  Legislation  to  reenact  the 
export  controls  program,  passed  in  1990  but 
subjected  to  a  pocket  veto  by  the  President, 
would  also  have  provided  for  limited  judicial 
review  of  licensing  decisions.  But  these 
measures  still  leave  the  relevant  procedures 
well  short  of  APA  standards.  And  the  need 
for  such  a  broad  exemption  from  APA 
provisions  based  on  foreign  policy  and 
national  security  considerations  is  not  at  all 
clear.  Much  of  the  business  conducted  by  the 
Commerce  Department  under  the  EAA  is 
similar  to  that  conducted  by  other  regulatory 
agencies,  and  the  interests  at  stake  for 
potential  exporters  are  similar  to  those  of 
regulated  entities  under  other  licensing 
schemes.  The  agency  can  expect  to  benefit 
from  public  input  in  the  rulemaking  process 
just  as  other  agencies  do.  Moreover,  the  APA 
includes  specific  exemptions  from  its 
rulemaking  and  formal  adjudication 
provisions  for  agencies"  military  and  foreign 
affairs  functions,  which  would  be  available  to 
reduce  the  required  level  of  agency  process 
when  necessary,*  as  well  as  an  exception  to 
its  judicial  review  provisions  for  action 
"committed  to  agency  discretion  by  law." 
Other  international  trade  and  export  control 
statutes,  which  presumably  have  foreign 
affairs  implications,  have  operated 
successfully  within  this  framework. 

Increased  availability  of  judicial  review 
would  help  to  ensure  that  the  Department 
complies  with  applicable  statutory  standards 
and  maintains  a  reasonable  level  of  quality 
control  in  its  decisionmaking  under  the  EAA. 
While  the  presence  of  military  and  foreign 
affairs  considerations  will  impel  a  reviewing 
court  to  give  the  Commerce  Department  great 
latitude  to  exercise  its  discretion,  a  court 
could  usefully  review  many  legal  and  factual 
issues  under  traditional  APA  standards 
without  interfering  with  the  executive 
branch's  ability  to  conduct  foreign  policy  or 
protect  national  security. 

The  Administrative  Conference  concludes, 
therefore,  that  the  APA  exemption  is 
unnecessary  and  should  be  repealed.  This 
conclusion  is  in  accord  with  that  of  a  recent 
National  Academy  of  Sciences  study  on 
export  controls,  which  also  urges  repeal  of 
the  AF'A  t  \emption.'  While  the  exemption 
repeal  is  the  heart  of  this  recommendation, 
the  Conference  also  believes  that  various 
additional  actions  by  Congress  or  the 
Commerce  Department  would  be  useful  to 
enhance  the  benefits  of  making  the  APA 
applicable.  These  are  explained  briefly 
below. 

fudicial  review:  Although  the  Conference 
believes  that,  as  a  general  matter,  judicial 


'  The  Act  expired  on  September  30, 1990:  the 
export  controls  program  continues  in  effect, 
however,  by  Executive  Order  issued  under  authority 
of  the  Inlemalional  Emergency  Economic  Powers 
Ad.  50  U.S.C  17T)2.  Executive  Order  1273a 
September  3a  1960.  Legislation  to  extend  the  export 
controls  program  was  passed  by  Congress  in  1990 
but  pocket  vetoed  by  the  President. 


•  The  Administrative  Conference  has  previously 
recommended  that  the  military  and  foreign  affairs 
exemption  from  APA  rulemaking  requirements  be 
restricted  to  apply  only  where  there  is  a  need  for 
secrecy  in  the  interest  of  national  defense  or  foreign 
policy.  ACUS  Recommendation  73-S.  Eliminolion  of 
the  "Military  or  Foreign  Affairs  Function" 
Exemption  from  APA  Rulemaking  Requirements.  1 
CFR  305.73-5(1991). 

'  Panel  on  the  Future  Design  and  Implementation 
of  U.S.  National  Security  Export  Controls.  Finding 
Common  Ground:  U.S.  Export  Controls  in  a 
Changed  Global  Environment  (National  Academy 
Press  1991). 


review  of  Commerce  Department  actions 
under  the  standards  of  the  Administrative 
Procedure  Act  is  entirely  appropriate,  control 
of  exports  nevertheless  remains  a  sensitive 
area.  Thus,  it  is  important  to  structure  judicial 
review  in  a  manner  that  will  minimize  the 
burdens  on  the  conduct  of  foreign  policy  and 
national  security  affairs.  Direct  review  in  the 
court  of  appeals  is  appropriate  here  because 
of  the  policy  considerations  involved, 
because  there  are  not  likely  to  be  large 
numbers  of  appeals,  and  because,  in  the  case 
of  rulemaking,  the  public  interest  will  require 
prompt,  authoritative  determinations  of  a 
rule's  validity.  See  ACUS  Recommendation 
75-3,  The  Choice  of  Forum  for  Judicial 
Review  of  Administrative  Action.* 
Consolidation  of  review  of  all  export  control 
matters  in  a  single  court  of  appeals  would 
preserve  uniformity  in  statutory 
interpretation  and  enable  the  court  to 
develop  expertise  in  the  subject  matter. 
Because  it  already  enjoys  some  expertise  in 
international  trade  and  technological  issues 
and  is  likely,  based  on  its  experience  with 
many  types  of  litigation  involving  the  federal 
government,  to  be  sensitive  to  the 
government's  legitimate  need  for  discretion  in 
implementing  export  controls  as  well  as  to 
the  interests  of  private  parties,  the  Court  of 
Appeals  for  the  Federal  Circuit  is  the  most 
appropriate  court  for  assignment  of  this 
responsibility. 

Informal  adjudications:  Under  the  APA, 
Commerce  Department  action  on  individual 
license  applications  should  be  treated  as 
informal  adjudication.  While  formal  hearing 
proceedings  are  used  to  make  decisions  in 
some  licensing  programs  administered  by 
other  agencies,  there  is  no  indication  that 
such  procedures  are  required  here,  and  the 
high  volume  and  time  sensitivity  of  export 
license  applications  favor  retention  of  the 
existing  informal  approach. 

Another  category  of  Commerce  Department 
action  handled  informally  is  requests  for 
advice  as  to  the  proper  classification  of  a 
commodity.  These  requests  permit  an 
exporter  to  seek  guidance  concerning  the 
appropriate  category  for  an  item  on  the  list  of 
controlled  commodities  (because  different 
categories  entail  different  export  restrictions) 
and  may  be  made  at  an  exporter's  option: 
such  requests  are  appropriately  treated  as 
informal  agency  adjudication  under  the  APA. 

The  Commerce  Department  should 
increase  exporters'  access  to  information 
about  the  decisions  it  makes  in  these 
informal  adjudications.  Clear  statements  of 
the  agency's  reasons  for  classifying  exports 
in  particular  categories  or  denying  licenses 
will  both  help  exporters  to  determine  how  to 
proceed  and  provide  a  record  for  judicial 
review  of  the  Department's  action. 
Publication  of  those  licensing  and 
classification  decisions  that  may  have 
precedential  value  (along  with  a  statement  of 
the  reasons  for  them)  will  benefit  both 
agency  and  exporters  by  bringing  a  greater 
measure  of  predictability  to  the  licensing 
process. 

A  special  problem  arises  when  license 
denials  turn  on  classified  information.  The 
government  has  a  strong  interest  in  protecting 


the  substance  and  sources  of  such 
information  from  disclosure,  but  without 
^  access  to  the  information  that  forms  the  basis 
for  a  license  denial,  it  can  be  almost 
impossible  for  the  exporter  to  evaluate 
whether  the  agency  action  is  correct  and  to 
challenge  the  denial  on  administrative  or 
judicial  review.  Steps  should  be  taken  to 
ensure  that  exporters  (or  their  counsel)  have 
the  maximum  feasible  access  to  the 
information  supporting  the  license  denial  and 
that  agency  staff  claims  that  undisclosed 
classified  information  supports  a  denial  are 
carefully  scrutinized  on  administrative 
review. 

Formal  adjudications:  Current  statutory 
provisions  already  make  enforcement 
proceedings  under  the  EAA  (including  both 
export  control  and  antiboycott  enforcement 
proceedings)  formal  adjudications  by 
specifically  applying  sections  556  and  557  of 
the  APA  to  those  proceedings.  Deletion  of  the 
general  exemption  from  the  APA  would  leave 
these  procedures  unchanged.  To  facilitate  the 
consolidation  of  judicial  review  in  one  court 
and  to  conform  to  generally  sound  practice 
respecting  administrative  sanctions,*  the 
Administrative  Conference  recommends  one 
change  in  these  enforcement  procedures:  that 
de  novo  district  court  penalty  collection 
proceedings  be  eliminated  in  favor  of  on-the- 
record  review  in  the  Court  of  Appeals  for  the 
Federal  Circuit,  and  that  the  Commerce 
Department  have  authority  to  collect  its  own 
civil  penalties  once  the  opportunity  for 
judicial  review  has  passed.  Under  this 
approach,  failure  to  pay  a  penalty  after  it  has 
become  final  and  unappealable,  or  after  the 
reviewing  court  has  entered  final  judgment  in 
favor  of  the  agency,  would  result  in  a 
collection  action  in  federal  district  court  in 
which  the  validity  and  appropriateness  of  the 
order  imposing  the  penalty  would  not  be 
reviewable.  This  change  would  also  have  the 
effect  of  mooting  a  current  controversy  about 
whether  the  conduct  of  administrative 
enforcement  proceedings  tolls  the  5-year 
statute  of  limitations  for  commencement  of  a 
district  court  action  to  collect  a  civil  penalty. 

The  Commerce  Department  imposes 
sanctions  without  the  benefit  of  formal 
adjudicatory  procedures  through  the  issuance 
of  temporary  denial  orders  and  the 
suspension  or  revocation  of  licenses  without 
notice  or  hearing  under  15  CFR  770.3(b). 
Under  the  EAA,  the  Department  may  issue 
temporary  denial  orders  denying  exporting 
authority  without  notice  where  necessary  to 
prevent  an  imminent  violation  of  the  EAA. 
Licenses  may  be  suspended  or  revoked  under 
Commerce  Department  regulations  whenever 
the  Office  of  Export  Licensing  believes  that 
the  terms  and  conditions  of  the  licenses  are 
not  being  followed,  or  when  required  to 
implement  a  change  in  regulatory  policy. 

Because  these  actions  are  taken  to  prevent 
imminent  or  continuing  violations  of  the 
EAA,  the  Conference  recognizes  that  the 
Commerce  Department  may  need  to  take 


'  1  CFR  305.75-3  (1990). 


'  See  ACUS  Recommendation  72-6,  Civil  Money 
Penalties  as  a  Sanction.  1  CFR  305.72-6  (1991): 
ACUS  Recommendation  79-3.  Agency  Assessment 
and  Mitigation  of  Civil  Money  Penalties.  1  CFR 
305.79-3  (1991). 
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unilateral  action.  Nevertheless,  when  the 
circumstances  requiring  the  action  are 
individual  to  an  exporter  or  a  commodity  and 
not.  for  example,  related  to  an  abrupt  change 
in  a  destination  country's  status,  exporters 
should  be  afforded  a  full  opportunity  to 
defend  themselves  in  post-denial  formal 
hearings.  Existing  procedures  for  temporary 
denial  orders  provide  for  prompt  post-denial 
review,  although  with  a  full  formal  hearing: 
these  existing  procedures  may  offer  a 
vahiable  avenue  for  seeking  emergency  relief 
from  a  denial  order,  but  a  full-scale 
administrative  hearing  should  be  available  at 
the  request  of  the  party  subject  to  the  denial 
order.  Concomitantly,  judicial  review  of 
temporary  denial  orders,  now  governed 
solely  by  an  arbitrary  and  capricious 
standard,  should  include  substantial  evidence 
review.  At  present,  unilateral  license 
suspensions  are  reviewable  only  through  an 
informal  agency  process  like  that  afforded 
license  denials,  and  not  at  all  in  court. 
Because  of  their  impact  on  existing  economic 
relationships,  the  Administrative  Conference 
believes  suspensions  grounded  in  the  unique 
circumstances  of  a  particular  exporter  or 
validated  license  should  be  followed  by  full 
formal  procedures  at  the  licensee's  request. 

Rulemaking:  Once  brought  under  the  APA. 
Commerce  Department  rulemaking  under  the 
Export  Administration  Act  would  still  be 
subject  to  the  miUtary  and  foreign  affairs 
exception  to  notice-and-conunent  procedures; 
not  every  rulemaking  under  EAA  necessarily 
falls  within  the  terms  of  that  exception,  but 
some  do.  In  recommending  that  the  APA 
apply  to  export  control  proceedings,  the 
recent  National  Academy  of  Sciences  study 
proposed  that  section  13(b)  of  the  EAA  be 
retained,  to  reflect  Congress'  belief  that 
military  and  foreign  affairs  considerations  do 
not  require  that  all  EAA  rulemakings  fit  the 
APA  exemption  and  to  encourage  the 
Department  to  exercise  some  restraint  in 
applying  the  exemption.  The  Conference 
endorses  this  recommendation. 

The  Conference  also  recommends  that 
"foreign  availability  determinations,"  not 
specifically  designated  as  rulemaking  under 
the  EAA.  be  so  treated  by  the  Commerce 
Department  whenever  possible.  Under  the 
Act  exports  that  would  otherwise  be 
restricted  are  permitted  when  the  product 
involved  is  already  available  to  the  end-user 
from  a  foreign  source.  These  determinations 
may  often  affect  many  potential  exporters, 
rather  than  just  one.  and  provision  of  an 
opportunity  for  public  comment  before 
making  such  a  determination  will  enable 
Commerce  to  get  a  clearer  picture  of  the 
relevant  considerations.  The  Conference's 
recommendation,  however,  acknowledges 
that  foreign  availability  determinations  may 
sometimes  initially  arise  in  the  context  of 
license  determinations  where  time  is  of  the 
essence;  in  such  cases,  public  comment  might 
be  solicited  after  the  determination  rather 
than  before. 

RecommendatioD 

1.  Repeal  of  APA  exemption.  Congress 
should  repeal  section  13(a)  of  the  Export 
Administration  Act.  which  exempts 
functions  exercised  under  that  Act  from 
the  administrative  process  and  judicial 


review  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551,  553-559, 
701-706). 

2.  Judicial  review.  Congress  should 
amend  the  Export  Administration  Act  to 
provide  for  judicial  review  in  a  single 
forum,  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit,  of  all 
Commerce  Department  actions 
(including  the  imposition  of  civil 
penalties)  under  the  Act  that  are 
reviewable  by  the  standards  of  APA 
section  706. 

3.  Informal  adjudications.  Requests 
for  proper  classification  of  proposed 
exports  and  applications  for  validated 
licenses  or  reexport  authorizations  are 
appropriately  treated  as  informal 
adjudications  imder  the  APA.  The 
Department  of  Commerce  should  make 
the  following  improvements  in  the 
applicable  procedures: 

a.  Whenever  the  Commerce 
Department  initially  denies  a  license 
application  or  responds  to  a 
classification  request  by  placing  the 
item  in  a  category  different  itom  that 
proposed  by  tifie  requester,  it  should 
provide  sufficient  written  explanation 
for  its  decisions  to  enable  applicants  to 
luiderstand  the  basis  on  which  decisions 
have  been  reached  and  to  piu^ue 
internal  appeals. 

b.  Review  by  the  Secretary  or  the 
Secretary's  delegate  of  staff  decisions 
on  classification  requests  or  license 
applications  should  be  available  on 
request  of  the  applicant.  To  the  extent 
possible,  the  decision  on  review  at  the 
secretarial  level  should  be  in  detail 
sufficient  to  permit  others  to  evaluate  its 
precedential  value.  The  Commerce 
Department  should  publish  and  index 
these  decisions  in  an  appropriate 
manner,  together  with  other  decisions 
on  requests  for  classification  and 
individual  license  applications  that  have 
possible  precedential  value  and  any 
general  written  guidance  on 
classification  issues. 

c.  To  eliminate  a  duplicative  review 
procedure.  Congress  should  repeal 
section  13(e)  of  the  Export 
Administration  Act,  which  provides  for 
limited  appeals  of  license  denials 
through  an  administrative  law  judge 
hearing  process. 

d.  When  a  license  application  has 
been  denied,  or  has  been  the  subject  of 
negative  consideration  or 
recommendations  under  section  10(f)(2) 
of  the  Export  Administration  Act  based 
on  classified  information,  the  Commerce 
Department  should  adopt  procedures  to 
permit  the  maximum  disclosure  of  such 
information  consistent  with  national 
security  and  foreign  policy  (including, 
where  appropriate,  disclosure  to  the 
applicant  or  applicant's  counsel  under 


protective  order).  On  administrative 
appeal  of  any  license  denial  based  on 
imdisclosed  classiRed  information,  the 
Secretary  (or  the  Secretary's  delegate] 
should  personally  review  the  classified 
information  and  certify  that  it  is 
properly  classified  and  supports  the 
action  taken. 

4.  Formal  adjudications,  a.  Congress 
should  amend  the  Export 
Administration  Act  to  provide  the  right 
to  a  prompt  post-denial  (or  post- 
suspension)  hearing  on  the  record, 
subject  to  the  formal  adjudication 
provisions  of  the  Administrative 
Procedure  Act,  for  parties  subject  (1)  To 
unilateral  Commerce  Department 
decisions  to  suspend  or  revoke 
validated  licenses  when  the  suspension 
or  revocation  turns  on  the  specific 
circumstances  of  a  particular  exporter  or 
conuaodity,  or  (2)  to  temporary  denial 
orders  under  section  13(d)  of  the  Export 
Administration  Act.  Congress  should 
establish  appropriate  deadlines  for  the 
conduct  of  such  hearings. 

b.  The  Commerce  Department  should, 
to  the  extent  possible,  limit  the  scope  of 
unilateral  license  suspensions  ^nd 
temporary  denial  orders  to  the 
circumstances  posing  a  threat  of 
violation  of  the  Export  Administration 
Act 

c.  Congress  should  amend  the  civil 
penalty  provisions  of  50  U.S.C.  App. 
2410  and  2412  to  eliminate  the 
requirement  of  de  novo  proceedings  in 
federal  district  court  and  provide 
instead  that  any  assessment  of  civil 
penalties  is  final,  subject  to  judicial 
review  under  5  U.S.C.  706  in  the  Court  of 
Appeals  for  the  Federal  Circtut;  a  civil 
penalty  assessment  that  survives 
judicial  review  or  becomes  final  without 
judicial  review  should  be  enforceable  by 
the  agency  in  a  summary  collection 
action  in  federal  district  court." 

5.  Rulemaking,  a.  Although  the 
military  and  foreign  affairs  exemption  o\ 
section  553  of  the  APA  will  be  available 
to  the  Department  of  Commerce  for 
some  of  its  rulemaking  under  the  Export 
Administration  Act  the  Coiiference 
supports  the  recent  recommendation  of 
the  National  Academy  of  Sciences  that 
Congress  should  retain  section  13(b)  of 
the  Export  Administration  Act  That 
section,  which  exhorts  the  Department 
to  provide  "meaningful  opportunity  for 
public  comment"  in  departmental 
rulemaking  "to  the  extent  practicable," 
plainly  expresses  a  congressional 
understanding  that  not  all  departmental 
rulemaking  falls  within  the  appropriate 
<^ounds  of  the  military  and  foreign 
aRairs  exemption.^  and  thus 


*  See  ACUS  Recommendation  72-6.  tupra  n.  4. 
'  Cf.  ACUS  Recommendation  73-5,  supra  n.  2 
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appropriately  encourages  th( 
Department  to  exercise  resti 
application. 

b.  To  the  extent  feasible,  t 
Department  of  Commerce  sh 
foreign  availability  determin 
imder  sections  5(f)(1)  and  5(1 
Export  Administration  Act  a 
rulemaking  within  the  terms 
553  of  the  APA.  Where,  for  r 
time  or  other  considerations, 
determinations  must  be  mad 
context  of  decisions  on  indi^ 
license  applications,  the  Dep 
should  publish  the  detennint 
with  an  invitation  for  public 
respecting  related  future  del 

§305.91-3  Ttw  Social  Saeurft 
Represefftattve  Payee  Progran 
(Recocmnenoattofi  No.  91  ~3). 

As  part  of  the  Social  Security 
Congress  has  authorized  the  So( 
Administration  (SSA)  to  pay  cei 
beneficiaries'  benefits  to  other  p 
organizations  where  the  Secreta 
determines  that  payment  to  sue! 
"representative  payee"  would  h 
interest  of  the  beneficiary. '  SSA 
pays  about  S20  billion  annually 
security  benefits  to  representati' 
more  than  4  million  (or  about  10 
beneficiaries.  Because  the  progr 
the  subject  of  some  concern  and 
SSA  asked  the  Administrative  C 
the  United  States  to  study  certai 
aspects  of  the  representative  pa 
While  the  study  was  underway, 
addressed  some  of  the  procedur 
part  of  the  Omnibus  Budget  Rcc 
Act  of  1990  (OBRA),  Public  taw 
SS015. 

A  Rulemaking.  The  represent 
program  operates  under  a  statut 
most  part  paints  program  requir 
broad  brush.  SSA  has  some  regi 
many  of  the  operating  instructio 
in  the  Program  Operating  Manui 
(POMS),  the  agency's  internal  o] 
manual.  There  are  a  number  of  i 
Conference  believes  should  t>e  t 
regulations,  either  because  they 
adequately  addressed  anywher« 
they  should  be  addressed  in  regi 
rather  than  only  in  the  POMS.  T 
are  discussed  below.  This  recon 
contains  specific  suggestions  foi 
the  procedures  for  appointing  re 
payees  (see  section  B,  below).  F' 
of  other  issues,  involving  the  est 
program  criteria,  the  Conference 
position  on  the  content  of  the  ru 
recommends  that  the  issues  be  i 
the  context  of  notice-and-commi 
rulemaking. 

First  there  currently  exists  no 
standard  for  when  a  representat 

'  The  term  "beneficiary"  as  used  ir 
recommendation  refers  to  ttwae  rece 
under  liolh  title  U  (old  age  mirvivon 
benefits)  and  title  XVI  [supplemenlal 
income  payments).  Those  receiving  t 
this  Latter  pro^m  are  technically  re 
"recipients." 
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of  the  Administrative 
J.S.C.  551,  553-559. 

V.  Congress  should 
Administration  Act  to 
I  review  in  a  single 
States  Court  of 
deral  Circuit,  of  all 
[nent  actions 
3sition  of  civil 
re  Act  that  are 
standards  of  APA 

iications.  Requests 
lation  of  proposed 
lations  for  validated 
rt  authorizations  are 
ted  as  informal 
;r  the  APA.  The 
nmerce  should  make 
ovements  in  the 
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:  Commerce 
ly  denies  a  license 
tonds  to  a 
est  by  placing  the 
different  from  that 
iquester,  it  should 
ivritten  explanation 
enable  applicants  to 
sis  on  which  decisions 
I  and  to  pursue 

J  Secretary  or  the 
te  of  staff  decisions 
{quests  or  license 
d  be  available  on 
icant.  To  the  extent 
ion  on  review  at  the 
tould  be  in  detail 
t  others  to  evaluate  its 
.  The  Commerce 
1  publish  and  index 
an  appropriate 
vith  other  decisions 
ssification  and 
applications  that  have 
tial  value  and  any 
Idance  on 

!S. 

1  duplicative  review 
ss  should  repeal 
!  Export 

it,  which  provides  for 
license  denials 
strative  law  judge 

le  application  has 
s  been  the  subject  of 
ition  or 

under  section  10(f)(2) 
inistration  Act,  based 
nation,  the  Commerce 
1  adopt  procedures  to 
un  disclosure  of  such 
lent  with  national 
in  policy  (including, 
,  disclosure  to  the 
;ant'8  counsel  under 


protective  order).  On  administrative 
appeal  of  any  license  denial  based  on 
undisclosed  classiRed  information,  the 
Secretary  (or  the  Secretary's  delegate] 
should  personally  review  the  classified 
information  and  certify  that  it  is 
properly  classified  and  supports  the 
action  taken. 

4.  Formal  adjudications,  a.  Congress 
should  amend  the  Export 
Administration  Act  to  provide  the  right 
to  a  prompt  post-denial  (or  post- 
suspension]  hearing  on  the  record, 
subject  to  the  formal  adjudication 
provisions  of  the  Administrative 
Procedure  Act,  for  parties  subject  (1)  To 
unilateral  Commerce  Department 
decisions  to  suspend  or  revoke 
validated  licenses  when  the  suspension 
or  revocation  timis  on  the  specific 
circumstances  of  a  particular  exporter  or 
commodity,  or  (2)  to  temporary  denial 
orders  under  section  13(d]  of  the  Export 
Administration  Act.  Congress  should 
establish  appropriate  deadlines  for  the 
conduct  of  such  hearings. 

b.  The  Commerce  Department  should, 
to  the  extent  possible,  limit  the  scope  of 
unilateral  license  suspensions  ^nd 
temporary  denial  orders  to  the 
circumstances  posing  a  threat  of 
violation  of  the  Export  Administration 
Act 

c.  Congress  should  amend  the  civil 
penalty  provisions  of  50  U.S.C.  App. 
2410  and  2412  to  eliminate  the 
requirement  of  de  novo  proceedings  in 
federal  district  court  and  provide 
instead  that  any  assessment  of  civil 
penalties  is  fmal,  subject  to  judicial 
review  under  5  U.S.C.  706  in  the  Court  of 
Appeals  for  the  Federal  Circuit;  a  civil 
penalty  assessment  that  survives 
judicial  review  or  becomes  final  without 
judicial  review  should  be  enforceable  by 
the  agency  in  a  summary  collection 
action  in  federal  district  court.* 

5.  Rulemaking,  a.  Although  the 
military  and  foreign  affairs  exemption  of 
section  553  of  the  APA  will  be  available 
to  the  Department  of  Commerce  for 
some  of  its  rulemaking  under  the  Export 
Administration  Act.  the  Conference 
supports  the  recent  recommendation  of 
the  National  Academy  of  Sciences  that 
Congress  should  retain  section  13(b)  of 
the  Export  Administration  Act.  That 
section,  which  exhorts  the  Department 
to  provide  "meaningful  opportunity  for 
public  comment"  in  departmental 
rulemaking  "to  the  extent  practicable," 
plainly  expresses  a  congressional 
understanding  that  not  all  departmental 
rulemaking  falls  within  the  appropriate 
founds  of  the  military  and  foreign 
affairs  exemption.'  and  thus 


appropriately  encourages  the 
E>epartment  to  exercise  restraint  in  its 
applicatioa 

b.  To  the  extent  feasible,  the 
Department  of  Commerce  should  treat 
foreign  availability  determinations 
under  sections  5(f)(l]  and  5(f)(2)  of  the 
Export  Administration  Act  as 
rulemaking  within  the  terms  of  section 
553  of  the  APA.  Where,  for  reasons  of 
time  or  other  considerations,  such 
determinations  must  be  made  in  the 
context  of  decisions  on  individual 
license  applications,  the  Department 
should  publish  the  determination  made 
with  an  invitation  for  public  comment 
respecting  related  future  determinations. 

S  305.91-3  The  SocM  Security 
RepresentMivs  PayM  Pro^rsm 
(RococnnMfKwtton  Mo.  91-3). 

As  part  of  the  Social  Security  program. 
Congress  has  authorized  the  Social  Security 
Administratian  [SSA)  to  pay  certain 
beneflciariei'  benefits  to  other  persons  or 
organizations  where  the  Secretary 
determines  that  payment  to  such  a 
"representative  payee"  would  be  in  the 
interest  of  the  beneficiary. '  SSA  currently 
pays  about  $20  billion  annually  in  social 
security  benefits  to  representative  payees  of 
more  than  4  million  (or  about  10%) 
beneficiaries.  Because  the  program  has  been 
the  subject  of  some  concern  and  litigation, 
SSA  asked  the  Administrative  Conference  of 
the  United  States  to  study  certain  procedural 
aspects  of  the  representative  payee  program. 
While  the  study  was  underway.  Congress 
addressed  some  of  the  procedural  issues  as 
part  of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (OBRA),  Public  Law  101-506, 
SSOIS. 

A.  Rulemaking.  The  representative  payee 
program  operates  under  a  statute  that  for  the 
most  part  paints  program  requirements  with  a 
broad  brush.  SSA  has  some  regulations,  but 
many  of  the  operating  Instructions  are  found 
in  the  Program  Operating  Manual  System 
(POMS),  the  agency's  internal  operating 
manual.  There  are  a  numt>er  of  issues  the 
Conference  believes  should  t>e  the  subject  of 
regulations,  either  because  they  are  not 
adequately  addressed  anywhere,  or  t>ecau8e 
they  should  be  addressed  in  regulations 
rather  than  only  in  the  POMS.  These  issues 
are  discussed  below.  This  recommendation 
contains  specific  suggestions  for  modifying 
the  procedures  for  appointing  representative 
payees  (see  section  B,  below).  For  a  number 
of  other  issues,  involving  the  establishment  of 
program  criteria,  the  Conference  takes  no 
position  on  the  content  of  the  rules,  but 
recommends  that  the  issues  t>e  addressed  in 
the  context  of  notice-and-comment 
rulemaking. 

First  there  currently  exists  no  clear 
standard  for  when  a  representative  payee 


should  be  appointed  in  a  particular  case.  The 
Social  Security  Act  provides  that  "(i)f  the 
Secretary  detennines  that  the  interest  of  any 
individual  under  this  tide  would  be  served 
thereby,  certificatioo  of  payment  of  such 
individual's  benefit  under  this  title  may  be 
made  '  *  *  (to  a  representative  payee)."  ' 
The  Act  does  not  contain  any  standard  for 
determining  when  appointment  of  a 
representative  payee  is  in  the  beneficiary's 
interest.  Current  SSA  regulations  provide 
only  that  a  representative  payee  will  be 
appointed  when  "due  to  a  mental  or  physical 
condition  or  due  to  *  *  *  youth."  a 
beneficiary  is  "not  able  to  manage  or  direct 
the  management  of  his  or  her  own  benefits.' 
The  regulations  neither  indicate  what 
constitutes  an  inability  to  manage  benefits, 
nor  what  mental  or  physical  condition  must 
be  found.  This  lack  of  a  standard  requires 
SSA  personnel  to  make  largely  discretionary 
decisions  that  are  difficult  to  challenge 
individually  or  to  evaluate  programmatically. 

While  the  Administrative  Conference  takes 
no  position  on  what  the  substance  of  a 
standard  for  representative  payee 
appointment  should  be,  it  believes  that  the 
promulgation  of  a  more  detailed  standard 
through  rulemaking  is  important  to  promote 
the  appearance  and  reality  of  fairness  and 
consistency  in  operation  of  the  representative 
payee  program.* 

Second,  concerns  have  been  raised  that 
persons  interested  in  gaining  access  to 
beneficiary  funds  may  provoke  SSA  action  to 
appoint  a  representative  payee  virithout 
sufficient  factual  basis.  Thus,  a  standard 
should  be  developed  for  a  minimum  amount 
of  evidence  necessary  to  trigger  the  initiation 
of  procedures  that  could  result  in  the 
appointment  of  a  representative  payee. 

Third,  the  Conference  recommends  that 
SSA  promulgate  clarifying  rules  relating  to 
eligibility  to  serve  as  a  representative  payee, 
including  a  method  for  determining  priorities 
where  there  are  competing  applicants  for 
such  payee  status.  Although  SSA  has  some 
internal  guidelines  for  selecting  appropriate 
representative  payees,  the  Conference 
believes  that  such  issues  should  be  addressed 
in  regulations,  to  provide  public  participation 
in  their  development  and  to  provide  easier 
access  to  their  contents. 


*  See  ACUS  Recommendation  72-6.  Mtpra  n.  4. 

*  Cf.  ACUS  Recommendation  73-5,  supra  n.  2 


'  The  term  "beneficiary"  as  used  in  thia 
recommendatran  refers  to  tttoae  receiving;  l>enerits 
under  tioth  title  II  (old  aye  survivors  artd  disa(>ility 
l>ene(its)  end  tiHe  XVi  (suppletnental  security 
income  payments).  Those  receiving  benefits  under 
this  iattar  program  are  technically  referred  (o  as 
"recipients." 


•42  U.S.C.  40S(jMl)  fTille  II).  For  tirie  XVI.  rt>e 
provisions  are  comparable.  See  42  U.S.C 
1383(a)(2MA). 

'20  CFR  404.2001.  410.601  (1990). 

*  Among  the  itsaea  that  mi^t  t>e  addressed  are 
how  the  specific  alandard  should  balance  tnleresls 
In  beneficiary  autonomy  versus  government 
beneficence,  what  factors  should  be  considered  in 
determining  whether  a  beneficiary's  interest  would 
l>e  served  by  appointing  a  payee,  what  should 
constitute  inability  to  manage  t>enefits.  and  who 
should  be  the  decisionmaker  (e.g..  the  states  in 
guardianship  proceedings,  the  slate  disability 
determination  services,  or  trained  agency  lay  or 
medical  slaffl.  Any  rule  setting  a  standard  for 
appointing  a  representative  payee  should  also 
address  the  question  of  what  types  of  evidence  are 
either  appropriate  or  necessary  in  taaking  the 
determination. 

SSA  should  also  itself  carefully  consider  the 
education  levels  and  other  qvaliricHllons  of  agency 
ofTicials  makaig  determinations  on  representative 
payee  status,  to  ensure  that  such  decisionniakera 
have  llie  necessary  skills  to  apply  wtialever 
standard  is  developed. 


Finally,  the  question  of  SSA's 
responsibility  to  monitor  representative 
payee  performance  has  been  a  subject  of 
conccra  Alhougfa  a  court  has  ruled  that  the 
Constitution's  due  process  clause  requires 
annual  accounting  by  all  representative 
payees.'  the  decision's  continued 
applicability  is  not  clear.* The  Social  Security 
Act  currently  requires  annual  accounting  by 
representative  payees,  except  certain 
institutions.'' Congress  in  the  OBRA 
amendments  expressly  required  SSA  to  study 
more  stringent  monitoring  of  "high  risk" 
payees  (e.g..  representative  payees  who  are 
not  related  to  the  beneficiary  or  who  are 
creditors).  SSA  should  undertake  rulemaking 
to  promulgate  procedures  for  monitoring 
representative  payee  performance  in  a 
manner  that  will  be  both  effective  and 
efficient.* 

B.  Procedures — 1.  Current  procedures. 
When  SSA  receives  information  that  a 
particular  beneficary  may  need  a 
representative  payee,  it  seeks  to  gather 
evidence  with  which  to  determine  whether 
the  beneficiary  is  incapable  of  managing  his 
or  her  own  benefits.*  If  SSA  decides  that  the 
beneficiary  is  incapable,  its  first  step  is  to 
select  a  representative  payee.  SSA  then 
sends  what  is  called  an  "advance  notice"  to 
the  beneficiary,  informing  the  beneficiary 
that  he  or  she  has  been  found  incapable  of 
managing  benefits  and  that  SSA  intends  to 
appoint  the  named  representative  payee.  The 
l>eneficiary  is  allowed  10  days  to  respond  to 
SSA  and  provide  additional  facts.  This  is 
often  the  first  notice  that  the  beneficiary 
receives  that  appointment  of  a  representative 
payee  is  being  contemplated.  II.  after 
receiving  any  further  information.  SSA 
confirms  its  decision,  it  sends  the  beneficiary 
notice  of  its  "initial  decision,"  which  is 
implemented  immediately.  The  beneficiary 
may  seek  "reconsideration"  from  SSA 
following  which  the  txDeficiary  is  entitled  to 
a  hearing  before  an  administrative  law  judge 
and  appeal  to  the  Appeals  Council. 

Under  these  current  procedures,  the 
beneficiary  generally  is  provided  no  notice 
that  SSA  is  considering  appointing  a 
representative  payee  until  the  agency  has 
already  preliminary  decided  that  one  is 
necessary  and  has  selected  a  canduifite.  "Vhe 
"advance  notice"  does  not  explain  titc  basts 
for  the  decision  to  appoint  a  representative 
payee.  Nor  is  the  beneficiary  given  an 


"JorHan  v.  Schweiker.  744  F.Zd  1397  (10th  Cir 
1^84^  Jordan  v.  Bowcn.  806  F.2d  7S3  (lOth  Cir.  1«r). 

'The  Jordan  case  was  a  class  action,  certified  in 
196(1  The  court  held  that  the  Coaslilotion  required 
annual  accounting  for  all  payees.  The  impact  of  time 
on  tlie  class,  as  well  as  tlie  impact  of  sutuequeni 
legislation,  raises  some  questions  concerning  the 
case's  current  applicability. 

'42U.SC  405(j)(3). 

'Such  a  rulemaking  could  address  such  issues  as 
what  type  of  information  is  needed  to  make 
decisions,  how  often  it  should  be  reported  or 
collecled.  whether  different  requireiaents  should 
Hpply  to  difTerent  types  of  payees,  aod  what  SSA 
will  do  with  the  information  it  obtains  in  terms  of  its 
internal  use  and  public  availability. 

*  Such  evidence  may  incKide  state  adtudicattons 
of  Incompetence,  a  physician's  opinion  that  a 
tieneficiary  is  unable  to  manage  tjenefiil*.  or  lay 
evidence  to  titat  effect. 
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opportunity  to  meet  with  SSA  face-to-face 
before  a  representative  payee  decision  is 
implemented.  While  the  present  procedures 
appear  to  satisfy-  constitutional  minima, 
considerations  of  efficiency,  fairness  and 
appearance  of  fairness  suggest  certain 
modifications  to  these  procedures. 

2.  Conference  recommendations.  The 
Conference  recommends  several  changes  in 
the  process,  that,  consistent  with  its  other 
recommendations  involving  the  Social 
Security  program,  encourage  increased 
procedural  safeguards  at  the  beginning  of  the 
process  in  order  to  maximize  correct 
decisions  in  the  early  stages  and  lessen  the 
need  for  additional  proceedings.'"  The 
Conference  recommends  that  SSA  notify  a 
beneficiary  as  soon  as  the  threshold  for 
initiating  action,  discussed  above,  is  met, 
offering  the  beneficiary  an  opportunity  to 
have  an  informal  face-to-face  interview  with 
an  SSA  claims  representative.  To  the  extent 
practicable,  the  notice  (and  all  other  notices) 
should  be  designed  to  be  understandable  to 
the  beneficiary,  ta.king  into  consideration 
i.nformation  already  in  the  file  (e.g.,  what 
language  the  beneficiary  understands)."  The 
notice  should  also  inform  the  beneficiary  that 
appointment  of  a  representative  payee  is 
being  considered,  describe  the  standard  for 
and  basic  reason(s)  why  it  is  being 
considered,  ask  for  all  relevant  information 
concerning  the  need  for  and  selection  of  a 
representative  payee,  and  ask  the  beneficiary 
to  suggest  a  possible  candidate.  SSA  should 
also  notify  the  beneficiary  of  any  person(3)  it 
knows  to  be  under  consideration  as  a 
representative  payee. 

If,  after  completing  its  investigation,  SSA 
decides  to  appoint  a  representative  payee,  it 
should  notify  the  beneficiary  of  this 
determination,  informing  him  or  her  of  the 
right  to  review  the  evidence  and  appeal." 
The  determination  then  would  be 
implemented,  after  which  appeal  to  an  ALJ 
and  the  Appeals  Council  would  be  available, 
as  it  is  now.  These  procedures  would 
eliminate  the  current  opportunity  for 
"reconsideration"  that  is  provided  after 
implementation  but  before  the  ALJ  hearing. 

The  rationale  for  these  recommended 
procedures  is  that  a  beneficiary  should  have 
notice  iiiid  'he  opportunity  to  respond 
concerning  his  or  her  alleged  inability  to 
manage  benefits  before  the  SSA  has  made  a 
de  facto  determination  that  a  representative 
payee  is  required  and  who  that  payee  should 
be.  The  ability  to  manage  benefits  is  not 
always  strictly  a  medical  determination;  it 
may  well  involve  consideration  of  observed 
behavior.  Thus,  it  is  likely  that  a 
decisionmaker  v.'ho  has  had  an  opportunity  to 
see  and  talk  with  the  beneficiary  will  often 
make  a  more  accurate  determination  of  the 
need  for  a  representative  payee. '^  The 


'"  See.  e.g..  Recommendallon  No.  9tM.  'The 
Social  Security  Disability  Program  Appeals  Process: 
Supplementary  Recommendation."  1  CFR  305.90-4. 

' '  The  expectation  is  that  there  would  be  several 
form  notices  with  the  clearest  practicable  wording 
in  different  languages,  normal  and  large  type  sizes, 
and  perhaps  brailc. 

"  OBRA  amendments  require  such  notice.  See  42 
U.S.C.  405|i|(2)(El;  1631(a)(2)(B|(xHxiil. 

'"  The  Administrative  Conference  has 
recommended  that  facR-to-face  meetings  be 


Conference  believes  that,  as  in  the  disability 
adjudication  itself,  procedures  that  encourage 
as  complete  a  record  as  early  in  the  process 
as  possible  offer  significant  advantages  that 
far  outweigh  any  short-term  costs  occasioned 
by  adding  an  earlier  notice  and  opportunity 
for  a  face-to-face  meeting.  Not  only  will  early 
notice  to  beneficiaries  and  an  opportunity  for 
personal  contact  with  SSA  allow 
beneficiaries  to  provide  any  relevant 
informijtion  that  they  have  at  a  predecisional 
level,  it  may  also  give  them  more  confidence 
in  the  process,  thus  resulting  in  fewer  appeals 
at  later  stages.  Moreover,  as  noted  above,  the 
opportunity  for  "reconsideration"  that  is 
currently  provided  after  implementation  but 
before  the  ALj  hearing  would  no  longer  be 
required. 

Under  current  procedures,  beneficiaries  are 
permitted  to  have  assistance,  by  attorneys  or 
non-attorneys,  in  disputes  over 
represfntative  payee  status.  However, 
because  of  the  lack  of  formal  procedures  until 
lafi;  in  the  process  and,  more  important,  the 
lack  of  an  "award"  out  of  which  to  pay 
attorneys,  there  has  been  little  attorney  or  lay 
assistance  involvement  in  this  program.  It 
would  thus  be  especially  useful  for  SSA  to 
develop  and  provide  beneficiaries  with 
information  about  legal  assistance  and  other 
relevant  organizations  that  may  be  available 
in  their  areas.'* 

In  situations  where  someone  applies  to 
replace  a  representative  payee,  both  the 
payee  and  the  beneficiary  should  be  given 
notice  of  the  possible  replacement.  Both 
should  be  given  an  opportunity  to  file 
comments  and  to  meet  informally  with  SSA 
officials.  If  the  representative  payee  is 
replaced,  the  beneficiary  (but  not  the  payee) 
should  have  the  right  to  appeal  the 
determination. 

Although  a  beneficiary  in  representative 
payee  status  may  apply  to  have  such  status 
terminated,  no  procedure  currently  exists  for 
reexamining  the  need  for  a  representative 
payee  on  any  periodic  basis.  Because  there 
are  certain  types  of  beneficiaries  for  whom  a 
representative  payee  is  less  likely  to  be 
needed  permanently  (e.g.,  stroke  victims, 
persons  with  reactive  depression),  if  is  in  the 
interests  of  both  the  agency  and  beneficiaries 
to  reassess  periodically  the  need  for 
representative  payees  for  such  individuals. 
Thus,  the  Conference  recommends  that  SSA 
attempt  to  determine  which,  if  any,  types  of 
beneficiaries  in  representative  payee  status 
ought  to  have  their  status  periodically 
reevaluated  and  provide  a  method  for  doing 
so. 

C.  Misuse  of  funds  and  restitution — 1. 
Current  practice.  Currently,  determinations 
by  SSA  that  beneficiary  funds  have  been 
misused  are  not  appealable.  This  means  that 
neither  the  beneficiary  nor  the  representative 
payee  may  challenge  such  determinations. 
Moreover,  SSA  does  not  currently  have  an 


effective  mechanism  for  requiring  payees 
who  misuse  beneficiary  funds  to  return  such 
funds  to  beneficiaries,'*  SSA  currently  has 
only  the  options  of  referring  cases  to  the 
Department  of  Justice  for  criminal 
prosecution  or  requesting  the  representative 
payee  to  return  funds.  Most  cases  are  too 
small  to  warrant  Justice  Department  action, 
and  SSA  has  no  authority  to  force  a 
representative  payee  to  pay  restitution. 

2.  Conference  recommendations. 
Beneficiaries  should  be  permitted  to  appeal 
an  administrative  determination  that  their 
benefits  have  not  been  used  properly. '• 
Representative  payees  should  also  be 
permitted  to  appeal  misuse  determinations. 
Although  they  have  no  right  to  payee  status, 
a  determination  that  they  have  misused  funds 
will  be  entered  into  a  data  bank,  will  prevent 
them  from  being  appointed  as  a 
representative  payee  in  the  future,  and  may 
have  other  negative  ramifications.  These 
consequences  suggest  that  more  process  may 
be  due.  ACUS  recommends  that  a 
determination  of  whether  representative 
payee  misuse  of  beneficiary  funds  has 
occurred  be  considered  an  "initial 
determination,"  which  triggers  the  right  to 
reconsideration  and,  if  necessary,  a 
subsequent  ALJ  hearing. 

The  Administrative  Conference  also 
recommends  that  Congress  authorize  an 
administrative  remedy  that  would  allow  SSA 
to  (1)  require  representative  payees  who  have 
misused  beneficiary  funds  to  pay  restitution, 
and  (2)  impose  civil  monetary  penalties  on 
such  payees.  Such  authority  would  enable 
SSA  to  address  the  problem  without 
burdening  the  courts.''' 

The  OBRA  amendments  made  clear  that, 
where  SSA's  negligent  failure  to  investigate 
or  monitor  a  representative  payee  results  in 
misuse  of  benfits,  SSA  must  make  restitution 
to  the  beneficiary  for  any  such  benefits,  and 
then  may  seek  repayment  from  the  payee." 
The  negative  impact  on  a  beneficiary  caused 
by  misuse  of  his  or  her  benefits,  however,  is 
independent  of  whether  any  SSA  negligence 
was  involved.  Congress  should  authorize 
research  on  the  scope,  causes  and  effects  of 
representative  payee  misuse  of  benefits,  and 
methods  to  ease  the  resulting  burden  on 
beneficiaries,  including  the  use  of  loss 
underwriting  arrangements. 

D.  Other  issues.  When  this  study  was 
undertaken,  the  issue  of  SSA's  need  to 


available  in  the  context  of  medical  disability 
determinations.  Recommendation  89-10.  "Improved 
Use  of  Medical  Personnel  in  Social  Security 
Disability  Determinations."  1  CFR  30S.«»-10. 

'*  The  Conference  has  encouraged  the  use  of 
nonlawyers  in  agency  proceedings.  See 
Recommendation  86-1.  "Nonlawyer  Assistance  and 
Representation,"  1  CFR  305.86-1. 


"  In  cases  where  SSA  has  been  negligent  in 
investigating  or  monitoring  representative  payees, 
SSA  must  make  restitution  to  the  benericiary.  OBRA 
5105(c). 

'•  Beneficiaries  do  have  the  right  to  use  slate 
court  remedies. 

"  See  Recommendation  72-6,  "Civil  Money 
Penalties  as  a  Sanction,"  1  CFR  305.72-6; 
Recommendation  79-3,  "Agency  Assessment  and 
Mitigation  of  Civil  Money  Penalties,"  1  CFR  305.79- 
3.  The  Program  Fraud  Civil  Remedies  Act,  31  U.S.C. 
3801.  authorizes  the  imposition  of  administrative 
civil  penalties  for  false  claims  against  the 
government  and  for  certain  types  of  false 
statements.  However,  it  is  not  clear  whether  this 
Act  would  apply  to  representative  payee  actions, 
and  in  any  even,  it  does  not  provide  a  remedy  of 
restitution. 

'•  OBRA  5105(c)(1),  to  be  codifie  I  at  42  U.S.C. 
405(j)(5). 
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effective  mechanism  for  requiring  payees 
who  misuse  beneficiary  funds  to  return  such 
funds  to  beneficiaries.'*  SSA  currently  has 
only  the  options  of  referring  cases  to  the 
Department  of  Justice  for  criminal 
prosecution  or  requesting  the  representative 
payee  to  return  funds.  Most  cases  are  too 
small  to  warrant  Justice  Department  action, 
and  SSA  has  no  authority  to  force  a 
representative  payee  to  pay  restitution. 

2.  Conference  recommendations. 
Beneficiaries  should  be  permitted  to  appeal 
an  administrative  determination  that  their 
benefits  have  not  been  used  properly.'* 
Representative  payees  should  also  be 
permitted  to  appeal  misuse  determinations. 
Although  they  have  no  right  to  payee  status, 
a  determination  that  they  have  misused  funds 
will  be  entered  into  a  data  bank,  will  prevent 
them  from  being  appointed  as  a 
representative  payee  in  the  future,  and  may 
have  other  negative  ramifications.  These 
consequences  suggest  that  more  process  may 
be  due.  ACUS  recommends  that  a 
determination  of  whether  representative 
payee  misuse  of  beneficiary  funds  has 
occurred  be  considered  an  "initial 
determination,"  which  triggers  the  right  to 
reconsideration  and,  if  necessary,  a 
subsequent  ALJ  hearing. 

The  Administrative  Conference  also 
recommends  that  Congress  authorize  an 
administrative  remedy  that  would  allow  SSA 
to  (1)  require  representative  payees  who  have 
misused  beneficiary  funds  to  pay  restitution, 
and  (2)  impose  civil  monetary  penalties  on 
such  payees.  Such  authority  would  enable 
SSA  to  address  the  problem  without 
burdening  the  courts.''' 

The  OBRA  amendments  made  clear  that, 
where  SSA's  negligent  failure  to  investigate 
or  monitor  a  representative  payee  results  in 
misuse  of  benfits,  SSA  must  make  restitution 
to  the  beneficiary  for  any  such  benefits,  and 
then  may  seek  repayment  from  the  payee." 
The  negative  impact  on  a  beneficiary  caused 
by  misuse  of  his  or  her  benefits,  however,  is 
independent  of  whether  any  SSA  negligence 
was  involved.  Congress  should  authorize 
research  on  the  scope,  causes  and  effects  of 
representative  payee  misuse  of  benefits,  and 
methods  to  ease  the  resulting  burden  on 
beneficiaries,  including  the  use  of  loss 
underwriting  arrangements. 

D.  Other  issues.  When  this  study  was 
undertaken,  the  issue  of  SSA's  need  to 


"  In  cases  where  SSA  has  been  negligent  in 
investigating  or  monitoring  representative  payees. 
SSA  must  make  restitution  to  the  beneficiary.  OBKA 
5105(c). 

'*  Beneficiaries  do  have  the  right  to  use  state 
court  remedies. 

"  See  Recommendation  72-6,  "Civil  Money 
Penalties  as  a  Sanction."  1  CFR  305.72-6: 
Recommendation  79-3,  "Agency  Assessment  and 
Mitigation  of  Civil  Money  Penalties."  1  CFR  305.79- 
3.  The  Program  Fraud  Civil  Remedies  Act.  31  U.S.C. 
3801.  authorizes  the  imposition  of  administrative 
civil  penalties  for  false  claims  against  the 
government  and  for  certain  types  of  false 
statements.  However,  it  is  not  clear  whether  this 
Act  would  apply  to  representative  payee  actions, 
and  in  any  even,  it  does  not  provide  a  remedy  of 
restitution. 

'•  OBRA  5105(c)(1),  to  be  codifie  I  at  42  U.S.C. 
405(i)(5). 


investigate  representative  payees  before  their 
appointment  was  of  ma)or  concern.  The 
recent  OBRA  amendments,  however,  require 
SSA  to  undertake  certain  investigations  of 
potential  representative  payees.  For  the 
present,  those  steps  would  appear  to  be 
adequate,  but.  after  sufficient  time  has 
passed,  their  e^ectiveness  should  be 
reevaluated. 

In  the  past,  where  SSA  has  determined  that 
a  representative  payee  is  required,  but  has 
not  found  a  suitable  candidate.  SSA  has 
suspended  benefit  payments  until  a  payee 
could  be  found,  at  which  time  the  withheld 
payments  would  be  released  to  that  payee.  In 
the  OBRA  amendments.  Congress  authorized 
SSA  to  suspend  payments  for  no  more  than 
30  days,  where  direct  payment  would 
substantially  harm  the  beneficiary.  However, 
where  the  beneficiary  is  legally  incompetent, 
under  the  age  of  15.  or  a  drug  addict  or 
alcoholic,  there  is  no  time  limit  on  the 
suspension  of  benefits.  The  (inference 
believes  that  SSA  should  study  the  impacts  of 
the  indefinite  suspension  of  benefits  on 
beneficiaries  in  these  groups,  with  the 
objective  of  making  legislative 
recommendations  to  Congress  if  the  study 
suggests  that  time  limits  should  exist  for  all 
classes  of  beneficiaries  or  that  suspension 
should  not  permitted  at  all. 

In  many  cases,  finding  an  appropriate 
representative  payee  is  a  significant  problem. 
SSA  should  take  steps  to  ease  its  burden  by 
widening  the  pool  of  potential  refnesentative 
payees,  and  by  periodically  seeking  input 
from  beneficiaries.  It  would  be  useful  for  SSA 
to  ask  beneficiaries,  at  the  time  that  they 
apply  for  benefits  and  periodically  thereafter, 
to  designate  a  person  whom,  at  that  time, 
they  would  prefer  to  serve  as  a 
representative  payee,  should  one  become 
necessary.  While  such  a  designation  would 
not  bind  the  agency,  in  many  cases,  the 
designation  of  someone  whom  the 
beneficiary  thought  was  appropriate  could 
make  the  selection  process  easier  for  SSA 
and  make  the  beneficiary  more  comfortable 
with  the  representative  payee.  SSA  also 
should  develop  lists  of  national,  regional  and 
local  organizations  that  could  serve  as 
representative  payees  on  a  volunteer  basis. 
and  evaluate  carefully  the  performance  of 
these  and  compensated  or  reimbursed 
representative  payees." 

Recommendation 

1.  The  Social  Security  Administration 
(SSA)  should  devleop  and  promulgate 
by  regulations  criteria  for  deciding  the 
following  issues: 

(a)  Whether  apppointment  of  a 
representative  payee  should  be  made; 

(b)  What  evidence  constitutes  a 
threshold  for  initiating  procedures  that 
could  result  in  appointment  of  a 
representative  payee; 

(c)  Who  is  eligible  for  appointment  as 
a  representative  payee  and  whether  the 
existing  priorities  among  categories  of 


payees  should  be  modified,  including 
which  payee  should  be  selected  when 
there  are  competing  payee  applicants 
from  the  same  category  of  payee;  and 

(d)  How  payee  performance  should  be 
monitored  and  evaluated. 

2.  SSA  should  amend  its  procedures 
for  appointing  representative  payees  for 
beneficiaries  ***  aged  15  and  above  as 
follows: 

(a)  At  such  time  as  the  threshold 
described  in  tl(aKii)  is  met.  SSA  should 
send  a  notice  to  the  beneficiary  that,  to 
the  extent  practicable,  is  in  language 
designed  to  be  understandable  to  the 
beneficiary.  This  notice  should  contain 
the  following  information: 

(i)  That  rejfresentative  payee  status  is 
being  considered; 

(ii)  A  description  of  the  standard  for 
appointment  of  representative  payee; 

(iii)  A  request  that  the  beneficiary 
provide  all  information  relevant  to  the 
need  for  and  selection  of  a  payee; 

(iv)  An  offer  for  the  benehciary  to 
meet  in  an  informal  face-to-face 
interview  with  an  SSA  representative; 

(v)  The  names  of  any  personfs)  known 
by  the  agency  to  be  under  consideration 
as  a  representative  payee,  and  a  request 
for  suggestions  for  possible 
representative  payees,  should  one  be 
determined  necessary;  and 

(vi)  A  statement  that  the  beneficiary 
may  be  assisted  by  an  attorney  or  other 
person,  and  a  list  of  legal  aid  and  other 
relevant  resources  available  in  the  area. 

(b)  If.  after  completion  of  the  above 
procedures,  a  determination  is  made  to 
appoint  a  representative  payee,  the 
beneficiary  should  be  notified  of  the 
basis  for  that  determination,  the  name  of 
the  payee,  and  the  beneficiary's  appeal 
rights.  These  should  include  the  right  to 
an  administrative  law  judge  hearing  and 
review  by  the  Appeals  Council,  but  the 
currently  provided  "reconsideration" 
stage  that  precedes  the  ALJ  hearing 
could  be  eliminated  upon 
implementation  of  this  recommendation. 

(c)  Direct  payment  should  continue  to 
the  beneficiary  until  a  representative 
payee  appointment  is  effective. 

3.  Where  a  person  apphes  to  replace 
an  existing  representative  payee,  SSA 
should  give  notice  to  the  beneficiary  and 
to  the  existing  payee.  The  notice  to  the 
beneficiary  and  to  the  payee  should 
offer  them  the  opportunity  to  meet  in  an 
informal  face-to-face  interview  with  an 
SSA  official  and  to  provide  any  relevant 
information,  in  writing  or  orally.  If  the 


'*  Congress  has  authorized  the  use  of  reimbursed 
representative  payees  on  a  very  limited  basis 
OBRA  of  1990.  Pub.L  101-50a  sec.  S105|a)13). 


"  The  term  "beneficiary"  as  used  in  this 
recommendation  refers  to  those  receit-ing  Ijenefits 
under  both  Title  tl  (old  age  survivors  and  disability 
benefits)  and  Title  XVI  (supplemental  security 
income  payments)  of  the  Social  Security  Act.  Thosi 
receiving  benefits  under  this  latter  program  are 
technically  referred  to  as  "Yecipienls "' 


existing  payee  is  replaced,  the 
beneficiary  should  be  notified  of  the 
replacement  and  of  his  or  her  right  to  an 
ALJ  hearing  on  the  decision  and  review 
by  the  Appeals  Council. 

4.  SSA  should  attempt  to  determine 
which,  if  any.  type  of  beneficiaries  in 
representative  payee  status  are  most 
likely  to  regain  their  ability  to  manage 
or  direct  the  management  of  their  own 
benefits,  and  provide  a  method  for 
periodic  reevaluations  of  their  need  for 
a  representative  payee. 

5.  SSA  should  amend  its  regulations  to 
provide  that  a  decision  on  whether 
beneficiary  funds  have  been  misused  by 
representative  payees  should  l>e 
considered  an  "initial  determination" 
appealable  by  either  the  beneficiary  or 
the  representative  payee. 

6.  SSA  should  take  the  following  steps 
to  facilitate  the  search  for  approprate 
representative  payees: 

(a)  At  the  time  of  application  for 
benefits  and  periodically  thereafter, 
request  beneficiaries  to  identify  their 
current  choice  of  a  representative  payee 
who  could  be  considered  for  the 
position,  after  appropriate  investigation, 
in  the  event  that  one  may  be  required  in 
the  future. 

(b)  Identify  and  use  national,  regional 
and  local  organizations  that  offer 
representative  payee  services  on  a 
volunteer  basis  and  evaluate  their 
performance  in  light  of  other 
representative  payees. 

(c)  Evaluate  the  need  for  furiher  use  of 
organizations  that  serve  as 
representative  payees  on  a  reimbursed 
or  compensated  basis. 

(d)  To  the  extent  possible,  make 
referrals  to  social  welfare  agencies  or 
take  other  appropriate  action  to  ensure 
that  beneficiaries  for  whom 
representative  payees  are  not  available 
are  not  harmed  by  the  absence  of  the 
social  security  bcniefits. 

7.  Congress  should  authorize  SSA  to 
use  administrative  adjudications  to 
require  representative  payees  who  have 
misused  beneficiary  funds  to  pay 
restitution  and  to  impose  civil  monetary 
penalties  on  such  payees. 

8.  Congress  should  authorize  research 
on  the  scope,  causes  and  effects  of 
representative  payee  misuse  of  benefits, 
and  methods  to  ease  the  resulting 
burden  on  beneficiaries,  including  the 
use  of  loss  underwriting  arrangements. 

9.  SSA  should  develop  data  and  study 
the  effect  on  beneficiaries  of  suspending 
benefits  when  a  representative  payee  is 
not  available,  with  the  objective  of 
making  recommendations  on  whether 
there  should  be  time  limits  on 
suspension  of  payments  for  all 
categories  of  beneficiaries  or  whether 
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suspensions  should  not  be  permitted  at 
all. 

'^  305.9 1-4    The  National  Vaccine  Injury 
Compensation  Program  (Recommendation 
Ho.  91-4). 

The  National  Vaccine  Injury  Compensation 
iVogram  (the  Program),  sections  2110  et  seq. 
of  the  Public  Health  Service  Act.  codified  at 
42  U.S.C.  300aa-10  et  seq..  is  a  federal 
compensation  system  for  permanent  injuries 
.ind  deaths  resulting  from  vaccines  to  prevent 
.<;even  infectious  diseases  of  childhood 
(diphtheria,  tetanus,  whooping  cough, 
measles,  mumps,  rubella,  and  polio).  State 
laws  generally  require  that  children  be 
immunized  against  such  diseases  for  school 
entry. 

The  Program,  which  became  effective 
October  1. 1988,  is  unique  among  federal 
benefit  programs  in  its  organizational 
structure  and  decisionmaking  processes.  It 
was  intended  to  provide  an  alternative  to  the 
tort  system  for  dealing  with  claims  of 
vaccine-related  injury,  awarding 
compensation  quickly,  fairly,  and  efficiently. 
It  was  also  intended  to  contribute  to 
improving  immunization  rates,  stabilizing  the 
supply  and  price  of  vaccines,  encouraging 
new  and  improved  vaccines,  and  reducing  the 
burden  and  uncertainty  of  litigation. 

Decisionmaking  authority  is  vested  in  the 
United  States  Claims  Court.  Claimants 
submit  petitions  for  compensation  to  the 
Claims  Court,  and  bear  the  burden  of  proving 
both  entitlement  and  the  losses  and  expenses 
to  be  compensated.  The  Secretary  of  Health 
and  Human  Services  (HHS)  is  designated  as 
respondent.  The  National  Vaccine  Injury 
Compensation  Program  Office  in  HHS  (the 
Program  Office)  acts  on  behalf  of  the 
Secretary  and  may  oppose  compensation  in 
individual  cases.  The  vaccine  manufacturer 
and  whoever  administered  the  vaccine  are 
not  involved  as  a  party  to  the  proceedings. 

Two  procedural  innovations  in  the  Program 
are  especially  noteworthy.  First, 
determinations  of  eligibility  and  the  amounts 
of  compensation  are  made  by  special  masters 
employed  by  the  Claims  Court.  Under  current 
procedures,  the  special  master  issues  a 
judgment  that  is  final  unless  review  by  a 
Claims  Court  judge  is  requested  by  either 
claimant  or  respondent.  Further  review  is 
available  in  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit. 

Second,  the  Act  contains  a  Vaccine  Injury 
Table,  which  defines  the  injuries 
compensable  under  the  Program.  This  was  a 
policy  decision  by  Congress,  intended  to 
avoid  controversy  over  what  disabilities 
were  in  fact  caused  by  vaccines  and  to 
expedite  decisions  on  claims  by  eliminating 
difficult,  time-consuming  disputes  over 
causation  in  individual  cases.'  Nevertheless. 


disputes  over  whether  particular  injuries 
qualify  for  compensation  have  sometimes 
proved  time-consuming,  even  though  the 
Table  is  accompanied  by  "Qualifications  and 
Aids  to  Interpretation."  Moreover,  in  cases  of 
injury,  determining  the  amount  of 
compensation  can  be  difficult  and  time- 
consuming  because  of  the  need  to  take  into 
account  the  net  present  value  of  actual 
unreimbursable  expenses  for  medical, 
rehabilitative,  and  custodial  care,  actual  and 
anticipated  lost  earnings,  and  actual  and 
projected  pain  and  suffering.  Paragraphs  2.  3, 
and  4  address  these  issues  by  suggesting  that 
Congress  consider  whether  further 
clarification  would  be  appropriate,  and  by 
recommending  development  of  guidelines 
that  may  be  used  by  the  Claims  Court  and  the 
parties.  Paragraph  5  suggests  study  of  ways 
to  minimize  transaction  costs  in 
administering  awards  under  the  Program. 
The  Department  of  Justice  has  recently 
tjken  steps  to  speed  the  processing  of 
vaccine  cases  by  increasing  the  Assistant 
Attorney  General's  settlement  authority  and 
modifying  its  Settlement  review  and  approval 
procedures. *  Paragraph  6  encourages 
continued  review  of  the  appropriate  level  of 
such  authority. 

No  one  administrative  agency  is  charged 
with  the  duty  of  interpreting  the  enabling 
legislation  or  issuing  general  regulations.  The 
Advisory  Commission  on  Childhood 
Vaccines  is  empowered  to  advise  the 
Secretary  of  HHS  on  Program 
implementation.  The  Secretary  may  revise 
the  Vaccine  Injury  Table,  but  has  no 
authority  to  impose  decisionmaking  rules  on 
the  United  States  Claims  Court.  The 
Secretary  was  also  required  to  develop  and 
disseminate  vaccine  information  materials, 
including  a  summary  of  the  availability  of  the 
Program,  not  later  than  December  22, 1988.^ 
Claimants  may  seek  compensation  under 
the  Program  regardles  of  when  the  injury 
occurred.  However,  the  starting  date  of  the 
Program,  October  1, 1988,  serves  as  a  line  of 
demarcation  between  two  somewhat 
different  sets  of  rules  and  remedies.  Claims 
based  on  immunizations  prior  to  that  date — 
"retrospective  cases" — may  not  have 
received  an  award  based  on  a  judgment  or 
settlement  in  a  civil  action.  Awards  in 
retrospective  cases  are  paid  out  of  a  limited 
fund  specially  authorized  by  Congress. 

For  injuries  arising  from  immunizations  on 
or  after  October  1, 1988 — "prospective 
cases" — no  civil  action  may  be  filed  unless 
the  claimant  has  filed  a  claim  under  the 
Program  and  received  and  rejected  a 
determination  under  it.  For  such  cases,  the 
Program  is  a  "first  resort,"  but  not  an 
exclusive  source  of  compensation.  Awards 
for  prospective  cases  are  paid  from  the 
Vaccine  Injury  Compensation  Trust  Fund 
supported  by  a  tax  on  covered  vaccine  sales. 
The  Act  tolls  the  statute  of  limitations 
governing  the  civil  action  until  a  final 
judgment  is  issued  on  the  petition.  This 
tolling  provision  was  intended  to  preserve  a 
petitioner's  right  to  commence  a  civil  action 


after  the  petitioner  has  exhausted  the 
remedies  under  the  Act.  However,  because 
the  petitioner  has  90  days  to  accept  or  reject 
a  final  judgment  by  the  Claims  Court  or  the 
Court  of  Appeals,  the  immediate  end  to  the 
tolling  upon  final  judgment  might  operate  to 
extinguish  an  unwary  petitioner's  right  to 
commence  a  civil  action.  Paragraph  7  would 
remedy  this  anomaly. 

Under  the  Act.  as  amended,  a  final 
deadline  of  January  31. 1991.  was  set  for  filing 
claims  in  retrospective  cases.  More  than  3000 
cases  were  filed  in  the  5  months  preceding 
this  deadline,  the  vast  majority  of  them 
retrospective.  The  large  number  of  filings 
during  this  period  has  created  an  unusual 
burden  on  the  Program  that  can  be  expected 
to  dissipate  in  the  next  few  years,  as  a  more 
regular  pattern  of  filing  claims  develops. 
However,  a  special  response,  as  suggested  in 
paragraph  8,  is  warranted  to  ease  the 
temporary  burden  of  deciding  these  petitions. 
Measures  suggested  include  a  temporary 
increase  in  staffing,  with  funding  to  support 
the  additional  positions.*  Paragraph  9  is 
intended  to  address  the  possibility  that  there 
will  be  sufficient  funding  due  to  the 
substantial  number  of  retrospective  cases 
that  have  been  filed;  under  the  statute  the 
Program  would  cease  to  be  in  effect  if  there 
are  insufficient  funds  to  pay  all  of  the  claims 
payable  for  180  days. 

The  Claims  Court  has  used 
teleconferencing  successfully  in  connection 
with  the  Program.  Congress  may  find  it  useful 
to  study  this  experience  and  to  consider  the 
possible  use  of  the  technique  in  other 
proceedings. 

Finally,  we  note  that  section  2117  of  the 
Act  grants  the  Trust  Fund  the  right  of 
subrogation  for  compensation  paid  under  the 
Program.  The  Departments  of  Health  and 
Human  Services  and  Justice  should  continue 
to  be  alert  to  appropriate  opportunities  to 
pursue  this  course. 

Recommendation 

1.  The  National  Vaccine  Injury 
Compensation  Program  Office  in  the 
Department  of  Health  and  Human 
Services,  in  consultation  with  the 
Advisory  Commission  on  Childhood 
Vaccines,  should  continue  to  explore 
additional  effective  ways  and  take 
appropriate  steps  to  disseminate 
information  nationally  about  the 
Program,  including  eligibility  and 
documentation  requirements  and  filing 
deadlines  for  petitions,  to  ensure  that 
affected  persons  are  aware  of  the 
available  legal  remedies  and  to  help 
them  identify  necessary  supporting 
information. 

2.  To  simplify  the  process  of 
determining  eligibility,  Congress  should 


'  The  Act  also  allows  for  compensation  if  a 
petitioner  can  prove  that  an  injury  was  actually 
caused  by  a  covered  vaccine,  even  if  the  specific 
injury.is  not  listed  in  the  Table. 


'  See  56  PR  8923  (March  4. 1991). 

'  A  proposal  was  published  at  54  FR  9180  (March 
3. 1989).  but  the  final  version  has  not  been  published 
as  of  the  date  of  this  recommendation. 


'  Congress  should  consider  the  effects  on  the 
Program  if  money  in  the  Vaccine  Injury 
Compensation  Trust  Fund  is  used  for  this  purpose. 
Currently,  section  6a01(r)  of  the  Omnibus  Budget 
P.econcilalion  Art  of  1989.  Pub.  l^w  No.  101-239, 
103  Stat.  2293.  authorizes  separate  appropriations  of 
funds  to  HHS.  Justice  and  the  Claims  Court  (for  FY 
1990  and  1991)  from  the  Trust  Fund. 
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'^  Congress  may  also  wish  to  consider  < 
relevant  information  from  the  studies  pei 
the  Institute  of  Medicine  of  the  National 
of  Sciences  pursuant  to  Pub.  L  99-600. 1( 
3779.  312.313. 
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after  the  petitioner  has  exhausted  the 
remedies  under  the  Act.  However,  because 
the  petitioner  has  90  days  to  accept  or  reject 
a  final  judgment  by  the  Claims  Court  or  the 
Court  of  Appeals,  the  immediate  end  to  the 
tolling  upon  final  judgment  might  operate  to 
extinguish  an  unwary  petitioner's  right  to 
commence  a  civil  action.  Paragraph  7  would 
remedy  this  anomaly. 

Under  the  Act.  as  amended,  a  final 
deadline  of  January  31, 1991.  was  set  for  filing 
claims  in  retrospective  cases.  More  than  3000 
cases  were  filed  in  the  5  months  preceding 
this  deadline,  the  vast  majority  of  them 
retrospective.  The  large  number  of  filings 
during  this  period  has  created  an  unusual 
burden  on  the  Program  that  can  be  expected 
to  dissipate  in  the  next  few  years,  as  a  more 
regular  pattern  of  filing  claims  develops. 
However,  a  special  response,  as  suggested  in 
paragraph  8,  is  warranted  to  ease  the 
temporary  burden  of  deciding  these  petitions. 
Measures  suggested  include  a  temporary 
increase  in  staffmg.  with  funding  to  support 
the  additional  positions.*  Paragraph  9  is 
intended  to  address  the  possibility  that  there 
will  be  sufficient  funding  due  to  the 
substantial  number  of  retrospective  cases 
that  have  been  filed;  under  the  statute  the 
Program  would  cease  to  be  in  effect  if  there 
are  insufficient  funds  to  pay  all  of  the  claims 
payable  for  180  days. 

The  Claims  Court  has  used 
teleconferencing  successfully  in  connection 
with  the  Program.  Congress  may  find  it  useful 
to  study  this  experience  and  to  consider  the 
possible  use  of  the  technique  in  other 
proceedings. 

Finally,  we  note  that  section  2117  of  the 
Act  grants  the  Trust  Fund  the  right  of 
subrogation  for  compensation  paid  under  the 
Program.  The  Departments  of  Health  and 
Human  Services  and  justice  should  continue 
to  be  alert  to  appropriate  opportunities  to 
pursue  this  course. 

Recommendation 

1.  The  National  Vaccine  Injury 
Compensation  Program  Office  in  the 
Department  of  Health  and  Human 
Services,  in  consultation  with  the 
Advisory  Commission  on  Childhood 
Vaccines,  should  continue  to  explore 
additional  effective  ways  and  take 
appropriate  steps  to  disseminate 
information  nationally  about  the 
Program,  including  eligibility  and 
documentation  requirements  and  filing 
deadlines  for  petitions,  to  ensure  that 
affected  persons  are  aware  of  the 
available  legal  remedies  and  to  help 
them  identify  necessary  supporting 
information. 

2.  To  simplify  the  process  of 
determining  eligibility,  Congress  should 


'  Congress  should  consider  the  effects  on  the 
Program  if  money  in  the  Vaccine  Injury 
Compensation  Trust  Fund  is  used  for  this  purpose. 
Currently,  .section  6e01|r|  of  the  Omnibus  Budget 
P.cconcilation  Act  of  1969,  Pub.  Law  No.  101-239. 
103  Slat.  2293.  authorizes  separate  appropriations  of 
funds  lo  HHS.  justice  and  the  Claims  Court  (for  FY 
1990  and  1991)  from  the  Trust  Fund. 


examine  whether  further  clarification  is 
needed  of  the  "Qualifications  and  Aids 
to  Interpretation"  applicable  to  the 
Vaccine  Injury  Table,  which  are  set 
forth  in  section  2114(b)  of  the  Act  to 
explain  the  symptoms  and  conditions  to 
be  considered  evidence  of  an  injury 
described  in  the  Table.* 

3.  The  Advisory  Commission  on 
Childhood  Vaccines  should  develop 
uniform  guidelines,  such  as  discount 
rates  for  the  value  of  medical  and  other 
services  to  be  purchased  in  future  years, 
for  calculating  the  net  present  value  of 
specific  elements  of  compensation  to  be 
awarded  to  petitioners.  Such  guidelines 
may  be  used  to  compute  the  amount  of 
awards  promptly  and  consistently  in 
similar  cases.  The  guidelines  should  be 
reviewed  at  least  annually  to  ensure 
that  they  remain  consistent  with 
reasonable  estimates  of  future  economic 
performance. 

4.  The  Advisory  Commission  on 
Childhood  Vaccines  should  also 
consider  developing  guidelines  for  the 
total  amount  of  compensation  payable 
and.  where  appropriate,  for  individual 
elements  of  compensation,  in  light  of 
evolving  case  law  and  experience  with 
the  alternative  dispute  resolution 
process  used  by  the  Claims  Court.  The 
guidelines  should  provide  for 
appropriate  variations  on  the  basis  of 
age,  severity  of  injury,  intensity  of 
services,  and  other  relevant  factors.  The 
guidelines  should  present  a  range  of 
values  in  each  category,  with  flexible 
ceilings  and  floors,  to  accommodate 
special  circumstances. 

5.  The  Department  of  Health  and 
Human  Services  and  the  Advisory 
Commission  on  Childhood  Vaccines 
should  study  the  current  use  of  brokers 
to  provide  structured  settlements,  and 
should  explore  alternatives  that  will 
decrease  transaction  costs  that  result  in 
reducing  the  funds  available  for  awards 
to  plaintiffs. 

6.  The  Department  of  Justice  should 
continue  to  examine  the  appropriate 
level  of  approval  authority  and  dollar 
limit  for  settling  vaccine  injury  cases, 
taking  into  account  the  magnitude  of 
awards  actually  made  under  the 
Program,  to  reduce  delay  in  obtaining 
final  approvals. 

7.  Congress  should  amend  section 
2116(c)  of  the  Act  to  stay  the  statute  of 
limitations  governing  civil  actions  for 
personal  injuries  arising  out  of  a 
vaccination  covered  by  the  Act  until  the 
date  that  the  petitioner  files  an  election. 


-^  Congress  may  also  wish  to  consider  any 
rclcvani  information  from  the  studies  performed  by 
the  Institute  of  Medicine  of  the  National  Academy 
of  Sciences  pursuant  lo  Pub.  L.  99-660. 100  Slal. 
3779.  312.313. 


or  is  deemed  to  file  an  election,  pursuant 
to  section  2121  of  the  Act,  accepting  or 
refusing  to  accept  the  judgment. 

8.  Congress  should  take  the  following 
steps  to  reduce  the  burdens  placed  upon 
the  Program  by  large  fluctuations  in  the 
numbers  of  petitions  filed: 

(a)  Congress  should  delete  section 
2121(b)(2)  of  the  Act,  as  added  by  the 
Vaccine  and  Immunization  Amendments 
of  1990,  which  withdraws  jurisdiction 
over  any  petition  that  is  not  decided 
within  the  time  required  by  the  Act. 

(b)  Congress  should  amend  section 
2112(d)(3)  of  the  Act,  as  amended  by  the 
Vaccine  and  Immunization  Amendments 
of  1990,  to  permit  the  chief  special 
master  to  extend  the  time  for  deciding 
petitions  filed  in  retrospective  cases  for 
up  to  2  years,  in  addition  to  the  240-day 
time  limit  plus  all  other  extensions  and 
suspensions  currently  permitted,  when 
the  chief  special  master  determines  that 
the  number  of  filings  and  resulting  work 
load  require  such  action  in  the  interest 
of  justice. 

(c)  Congress  should  amend  section 
2112(c)(1)  of  the  Act  to  increase 
substantially  the  authorized  maximum 
number  of  special  masters  to  handle  the 
temporary  burden  of  decisionmaking  in 
retrospective  cases.  Congress  should 
also  authorize  additional  funds  for  a 
limited  time  period  to  support  these 
positions,  as  well  as  increased  staffing 
needed  within  the  Program  Office  and 
the  Department  of  Justice. 

9.  Congress  should  address  the 
potential  consequences  if  there  were  to 
be  insufficient  funding  for  the  Program, 
in  view  of  section  323(b)  of  Public  Law 
99-660. 100  Stat.  3784.  which  provides 
that  the  Program  shall  cease  to  be  in 
effect  if  there  are  insufficient  funds  to 
pay  all  of  the  claims  payable  for  180 
days. 

10.  Congress  should  extend  the 
January  1, 1992  deadline  for  the 
Secretary  of  Health  and  Human  Services 
to  report  the  results  of  the  evaluation  of 
the  Program  required  by  section  6601  (t) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1989.  Public  Law  No.  101-239, 103 
Stat.  2293.  until  the  temporary  burden  of 
retrospective  cases  in  substantially 
reduced,  because  inclusion  of 
information  with  respect  to  these  cases 
is  essential  to  a  useful  evaluation  of  the 
Program. 

§305.91-5    Facilitating  the  Use  of 
Rulemaking  by  the  National  Labor  Relations 
Board  (Recommendation  No.  91-5). 

The  National  Labor  Relations  Board  (the 
Board)  has  formulated  policy  almost 
exclusively  through  the  process  of 
administrative  adjudication  despite  having 
been  granted  both  rulemaking  and 
adjudicatory  power  in  its  statutory  charter 


more  than  half  a  century  ago.  Fven  as 
rulemaking  eclipsed  adjudir.atinri  as  the 
preferred  method  of  policymakine  among 
major  federal  agencies,  the  Board  steadfastly 
relief  upon  the  quasi-judici&l  approach. 

The  appropriateness  of  agency  discretion 
to  choose  between  rulemaking  and 
adjudication  to  determine  policy  has  been 
widely  acknowledged.  In  the  Ust  several 
decades,  however,  the  use  of  rulemaking  in 
major  federal  agencies  has  grown  and  a  body 
of  commentary  and  judicial  opinion  has 
encouraged  and  approved  this  trend.  Agency 
power  to  use  rulemaking  authority  to  resolve 
by  general  principle  issues  that  recur  in 
adjudicatory  hearings  has  been  broadly 
asserted  and  approved.  Cains  in 
administrative  efficiency  through  the  use  of 
rules  have  been  frequently  seen  as 
outweighing  the  benefits  of  incremental 
policymaking  through  case-by-case 
consideration.  Controversy,  then,  has 
centered  on  the  Board's  insistence  on 
adjudication  as  virtually  the  only  means  for 
the  development  of  policy  and  on  the 
practical  implications  this  has  had  foi  the 
Board's  accomplishment  of  its  regulatory 
mission. 

The  type  of  decisionmaking  engaged  in  by 
the  Board  has  implications  for  the  type  of 
data  gathered  by  the  Board  and  the  openness 
of  policymaking.  Policy  formulated  in  the 
context  of  case-by-case  adjudication  is  based 
solely  upon  the  argument  and  evidence  that 
the  parties  to  the  proceeding  offer. 
Rulemaking,  however,  offers  broader 
opportunity  for  public  participation  and  more 
meaningful  notice  lo  affected  parties  of 
potential  changes  in  regulatory  standards. 

In  addition,  the  choice  between  rulemaking 
and  adjudication  may  affect  the  clarity  and 
stability  of  the  particular  policy  involved.  In 
general,  rulemaking  provides  greater  clarity 
in  the  identification  of  a  decision  as  a  policy 
choice  and  requires  that  agency  policy  not  be 
changed  without  a  process  focused  on  the 
policy  choice.  Where  bright  line  rules  are 
helpful  and  feasible,  this  may  be  an 
important  consideration.  Rulemaking  also 
can  resolve  more  efficiently  important  policy 
choices  that  would  require  a  series  of 
adjudications  over  a  long  period  of  timei  thus, 
it  can  promote  efficient  enforcement  of 
agency  policy.  Moreover,  rulemaking  enables 
the  Board  to  set  its  policymaking  agenda 
internally  and  directly  with  a  view  toward 
enforcement  needs,  rather  than  depending  on 
the  issues  presented  in  cases  that  parties 
choose  to  press. 

Despite  its  historical  reluctance  to 
formulate  policy  through  rulemaking,  the 
Board  announced  in  1987  its  intention  lo 
initiate  a  rulemaking  proceeding  to  determine 
bargaining  units  in  health  care  facilities. '  The 
Board's  choice  of  this  subject  for  its  first 
major  substantive  rulemaking  is  inextricably 
intertwined  with  the  agency's  struggle  with  it 
for  almost  15  years.  The  Board  gave  two 
rationales  for  its  decision  to  use  rulemaking. 
First,  the  Board  believed  that  there  would  be 
value  in  obtaining  from  affected  parties 
empirical  data  on  the  effect  on  labor  relations 
of  unit  configuration  in  the  health  care 


'  52  FR  25.142  (1987). 
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industry.  Second,  the  Board  acknowledged 
the  longstanding  criticism  of  its  reluctance  to 
use  rulemaking  as  a  policymaking  vehicle 
and  concluded  that  rulemaking,  though 
perhaps  time  consuming  at  the  outset,  might 
prove  valuable  over  the  long-term  in  terms  of 
the  predictability  and  efficiency  of 
determinations  of  viable  bargaining  units  in 
the  health  care  industry. 

While  the  no'ice-and-comment  procedures 
of  §  553  of  the  APA  require  only  an 
opportunity  for  vvritten  comments »n  the 
proposed  rule,  the  Board  decided  to  hold  four 
public  hearings  around  the  country  to  receive 
oral  and  writtem  comments,  and  to  permit 
limited  cross-examination.  The  Board 
provided  for  greater  public  participation  than 
was  strictly  required  because  it  desired  to 
assure  affected  persons  that  there  would  be 
the  fullest  opportunity  to  participate  as  the 
Board  undertook  a  new  method  of  policy 
formulation.  In  addition,  the  Board  was 
concerned  that  without  oral  testimony  and 
cross-examination,  it  would  receive  (through 
written  comments)  only  the  kind  of  legal 
arguments  that  it  traditionally  heard  in 
adjudications.  A  final  rule  was  adopted  on 
April  21, 1989.  judicial  review  was  sought  by 
the  American  Hospital  Association  (on  the 
grounds  that  the  rule  exceeded  the  Board's 
statutory  authority,  the  Board  was  required 
by  statute  to  make  unit  determinations  on  a 
case-by-case  basis,  and  that  the  rule  was 
arbitrary  and  capricious). 'The  Supreme 
Court  ultimately  upheld  the  rule. 

The  Conference  has  examined  the  Board's 
"experimeni"  with  rulemaking.  Putting  aside 
the  particular  legal  issues  yet  unresolved  in 
the  "test"  case  before  the  courts,  it  seems 
clear  that  the  proceeding  accomplished  the 
major  putative  purposes  of  rulemaking.  First, 
the  Board  accumulated  and  utilized  an 
enormous  volume  of  empirical  data  that  had 
not  been  available  to  it  in  previous 
adjudications.  Second,  the  process  provided  a 
degree  of  openness  and  broad-scale 
participation  unmatched  by  traditional  Board 
proceedings  (even  in  those  few  adjudications 
where  amici  are  invited  to  an  oral  argument). 
Third,  the  product  of  the  rulemaking  is  a 
model  of  clarity  as  expression  of  policy  in  an 
area  historically  marked  by  excessive 
subtlety  and  comple.\ity.  Finally,  the  rule,  if 
upheld,  promises  a  degree  of  stability  for  a 
policy  area  that  had  been  overwhelmed  by 
change. 

It  cannot  be  said,  however,  that  the  Board's 
choice  !o  use  rulemaking  represents  a  broad 
new  commitment  to  formulating  national 
labor  polxy  by  this  means.  This  rulemaking 
was  an  exeicise  in  pragmatism — a  thorough, 
careful,  and  productive  administrative 
response  to  a  particular  set  of  circumstances. 
Nevertheless,  the  rulemaking  gives  the  Board 
experience  upon  which  it  can  build.  This 
recommendation,  while  recognizing  that  the 


•The  US  District  Court  for  the  .Northern  District 
of  Illinois  found  the  rule  unlawful  and  granted  a 
permanent  injunction  against  its  enforcement.  The 
U.S.  Court  of  Appeiils  for  the^Seventh  Circuit 
reversed  the  district  court  decision.  The  Supreme 
Court  granted  certiorari  and  issued  an  unanimous 
decision  uphuldmg  the  Board  rule  and  recognizing 
the  Board's  broad  rulemakmg  powers  under  6  of  the 
National  L.abor  Relations  Act.  See  111  S.  Cl.  S39 


Board  will  justifiably  continue  to  make  policy 
through  adjudication,  suggests  steps  to 
facilitate  further  rulemaking  by  the  Board. 
These  steps  include  publishing  standard 
rulemaking  procedures,  identifying  subjects 
thai  are  appropriate  for  rulemaking,  and 
amending  the  National  Labor  Relations  Act 
to  include  a  provision  that  (following 
previous  Conference  recommendations) 
specifies  an  appropriate  procedure  for 
judicial  review  of  Board  rules. 

Recommendation 

1.  The  National  Labor  Relations  Board 
should  supplement  its  practice  of 
policymaking  through  case-by-case 
adjudication  by  continuing  to  use  its 
general  njlemaking  authority  in 
appropriate  situations. 

2.  To  facilitate  the  rulemaking  process, 
the  Board  should  take  the  following 
steps: 

(a)  Rulemaking  Procedures 

The  Board  should  publish  rulemaking 
procedures  that  conform  to  the  informal 
rulemaking  procedures  of  the 
Administrative  Procedure  Act.  These 
procedures  should  not  require  oral 
hearings  or  other  procedures  in  addition 
to  notice  and  the  opportunity  for 
comment,  as  a  general  matter,  although 
such  additional  procedures  may  be 
useful  for  particular  rulemakings.' 

(b)  Idenfication  of  Subjects  for 
Rulemaking 

To  assist  the  Board  in  identifying 
manageable  and  timely  subjects  for 
which  rulemaking  might  be  appropriate, 
it  should  consider,  among  others,  the 
following  factors: 

(i)  The  need  for  submissions  and 
information,  including  empirical  data, 
beyond  that  normally  available  through 
adjudication. 

(ii)  The  value  of  participation  by 
affected  persons  beyond  the  parties 
likely  to  participate  in  adjudication, 
with  particular  attention  to  possible 
reliance  on  prior  policy  and  the  breadth 
of  impact  of  a  new  policy. 

(iii)  The  need  to  establish  policy 
promptly  in  new  areas  of  responsibility 
or  for  new  enforcement  initiatives. 

(iv)  The  opportunity  for  stabilizing 
policy  in  the  particular  subject  area. 

(v)  The  likelihood  that  future  litigation 
and  enforcement  costs  may  be  lessened 
if  a  readily  applicable  rule  is  developed. 

(vi)  The  need  to  achieve  control  over 
the  subject  and  timing  of  policy  review 
and  development. 


(c)  Existing  faw 

Th6  Board  should  develop  a  policy  to 
govern  situations  in  which  the  subject  of 
a  proposed  rule  has  already  been  the 
focus  of  consideration  in  prior 
adjudicatory  proceedings.  The  Board 
should  seek  to  anticipate  enforcement 
issues  that  may  arise  during  the 
pendency  of  the  rulemaking  and 
possible  judicial  review.  During  the 
pendency  of  a  rulemaking,  the  Board 
and  its  independent  General  Counsel 
ordinarily  should  continue  to  act  under 
its  body  of  precedent,  but  they  should  be 
prepared  to  depart  from  precedent  in 
individual  cases  where  the  application 
of  such  precedent  would  be  unfair  or 
inefficient. 

3.  Congress  should  amend  the 
National  Labor  Relations  Act  to  confine 
preenforcement  review  of  final  Board 
rules  to  a  single  proceeding.  Review 
should  be  authorized  in  the  appropriate 
court  of  appeals.*  This  authorization 
should  include  a  reasonable  time  limit 
on  the  seeking  of  preenforcement  review 
and  preclude  judicial  review  of  rules  at 
the  enforcement  state  concerning  issues 
relating  to  whether  (a)  the  procedures 
employed  in  the  rulemaking  were 
adequate,  or  (b)  there  was  adequate 
support  for  the  rule  in  the  administrative 
record.' 

§  305.91-6    Improving  t^c  Supervision  of 
the  Safety  and  Soundness  of  Government-^ 
Sponsored  Enterprises  (Recommendation 
No.  91-6). 

The  federal  government  has  established 
and  chartered  numerous  "government- 
sponsored  enterprises"  '  (GSEs)  to  facilitate 
the  flow  of  credit  to  certain  categories  of 
borrowers,  such  as  homebuyers,  farmers  and 
students.  GSEs  do  this  by  raising  funds  in  the 
capital  markets  to  make  or  purchase  loans  or 
by  guaranteeing  securities  based  on  pools  of 
loans.  GSEs  share  many  attributes  of  private 
companies:  they  are  privately  owned,  sell 
stock,  are  generally  profit-making 
institutions,  and  are  exempt  from  federal  civil 
service,  procurement  and  appropriations 
restrictions.  However,  they  also  share  many 
characteristics  of  public  institutions.  They 


'See  ACUS  Recommendation  76-3.  "Procedures 
in  Addition  to  Notice  and  the  Opportunity  for 
Comment  in  Informal  Rulemaking,"  1  CFR  305  78-3 
(1990). 


*  See  ACUS  Recommendation  75-3.  "The  Choice 
of  Forum  for  judicial  Review  of  Adminstralive 
Action,"  1  CFR  305.75-3  (1990). 

'  This  is  not  meant  to  limit  parties'  ability,  at  the 
enforcement  stage,  to  challenge  a  rule  as  arbitrary 
and  capricious  as  applied.  See  ACUS 
Rocommciidalion  82-7,  "judicial  Review  of  Rules  in 
Enforcement  Proceedings,"  1  CFR  305.82-7  (1990). 

'  A  Government-sponsored  enterprise  is  a 
privately  owned,  federally-chartered  financial 
institution  with  nationwide  scope  and  specialized 
lending  powers  that  benefits  from  an  Implicit 
federal  guarantee  to  enhance  its  ability  to  borrow 
money.  See  Stanton.  Adminislrative  and  Legal 
Aspects  of  Fedeml  Supervision  of  Safety  and 
Soundness  of  Government  Sponsored  Enterprises, 
Report  to  the  Adminislrative  Conference  (May  1991) 
at  3  (hereinafter,  Stanton  Report). 


usually  have  some  govemmeni 
directors  on  their  boards:  they 
that  preempt  some  state  laws  t 
them  from  many  taxes:  and,  foi 
them,  the  federal  Treasury  is  si 
authorized  to  invest  in  stated  a 
their  securities.  Moreover,  thei 
and  mortgage-backed  securitie 
(but  not  explicitly)  guaranteed 
government,  thus  raising  the  vj 
securities  while  creating  at  lea: 
for  the  taxpayers  by  virtue  of  tl 
guarantees  of  almost  one  trillio 
the  aggregate. 

In  July  1989,  the  Administrati 
began  a  study  of  the  structures 
procedures  employed  by  the  gc 
oversee  the  safety  and  soundni 
institutions.*  During  the  pendei 
study,  numerous  other  legislati 
executive  branch  studies  of  the 
the  GSEs  have  been  completed 
Conference  has  been  informed 
studies  in  its  consideration  of  t 
recommendation  and  it  recogni 
desirability  of  the  current  exan 
these  institutions.  In  so  saying, 
Conference  wishes  to  make  cle 
implies  no  special  concern  abo 
condition  of  any  of  these  entitit 
the  studies  concluded  that  they 
imminent  Hnancial  threat.  But  i 
some  GSEs  have  encountered  f 
difficulties,  and  concerns  have 
about  the  capital  adequacy  of  s 
and  their  possible  vulnerability 
downturns.  Accordingly,  it  is  pi 
ensure  that  adequate  federal  si 
mechanisms  are  in  place  before 
after,  they  might  be  needed. 

Issues  of  Supervisory  Agency  ( 
and  Procedure 

At  present,  three  federal  agei 
responsible  for  overseeing  the  i 
The  Farm  Q^edit  Administratioi 
supervises  the  Farm  Credit  Sys 
Federal  Agricultural  Mortgage  ( 
(Farmer  Mac)),  the  newly-creat 
Housing  Finance  Board  (which 
Federal  Home  Loan  Bank  Syste 
Department  of  Housing  and  Url 
Development  (which  oversees  t 
National  Mortgage  Association 
and  the  Federal  Home  Loan  Mc 
Corporation  (Freddie  Mac)).  Or 
the  Student  Loan  Marketing  As 
(Sallie  Mae),  has  no  overseer. 


'  Stanton  Report,  supra  note  1. 

'  Congressional  Budget  Office,  Cc 
Risks  of  Government-Sponsored  En 
1991 ):  General  Accounting  Office,  G 
Sponsored  Enterprises — The  Goven 
Exposure  to  Risks.  (GAO/GCD— 90 
1990);  General  Accounting  Office,  C 
Sponsored  Enterprises:  A  Framewoi 
the  Government's  Exposure  to  Rish 
91-90,  May  1991):  Office  of  Managei 
Budget,  Budget  of  the  United  Slates 
1991.  Chapter  VI.  pp.  231-255:  Treas 
Report  of  the  Secretary  of  the  Treas 
Government-Sponsored  Enterprises 
Treasury  Department  Report  of  the . 
Treasury  on  Covernment-Sponsorec 
(April  1991). 
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fc)  Existing  law 

Th§  Board  should  develop  a  policy  to 
govern  situations  in  which  the  subject  of 
a  proposed  rule  has  already  been  the 
focus  of  consideration  in  prior 
adjudicatory  proceedings.  The  Board 
should  seek  to  anticipate  enforcement 
issues  that  may  arise  during  the 
pendency  of  the  rulemaking  and 
possible  judicial  review.  During  the 
pendency  of  a  rulemaking,  the  Board 
and  its  independent  General  Counsel 
ordinarily  should  continue  to  act  under 
its  body  of  precedent,  but  they  should  be 
prepared  to  depart  from  precedent  in 
individual  cases  where  the  application 
of  such  precedent  would  be  unfair  or 
inefficient. 

3.  Congress  should  amend  the 
National  Labor  Relations  Act  to  confine 
preenforcement  review  of  final  Board 
rules  to  a  single  proceeding.  Review 
should  be  authorized  in  the  appropriate 
court  of  appeals.*  This  authorization 
should  include  a  reasonable  time  limit 
on  the  seeking  of  preenforcement  review 
and  preclude  judicial  review  of  rules  at 
the  enforcement  state  concerning  issues 
relating  to  whether  (a)  the  procedures 
employed  in  the  rulemaking  were 
adequate,  or  (b)  there  was  adequate 
support  for  the  rule  in  the  administrative 
record.* 

§  305.91-«    Improving  t^e  Supervision  of 
the  Safety  and  Soundness  of  Government-'^ 
Sponsored  Enterprises  (Recommendation 
No.  91-6). 

The  federal  government  has  established 
and  chartered  numerous  "government- 
sponsored  enterprises"  '  (GSEs)  to  facilitate 
the  flow  of  credit  to  certain  categories  of 
borrowers,  such  as  homebuyers,  farmers  and 
students.  GSEs  do  this  by  raising  funds  in  the 
capital  markets  to  make  or  purchase  loans  or 
by  guaranteeing  securities  based  on  pools  of 
loans.  GSEs  share  many  attributes  of  private 
companies:  they  are  privately  owned,  sell 
stock,  are  generally  profit-making 
institutions,  and  are  exempt  from  federal  civil 
service,  procurement  and  appropriations 
restrictions.  However,  they  also  share  many 
characteristics  of  public  institutions.  They 


endation  76-3.  "Procedures 
id  Ihe  Opporlunify  for 
ulemaking.  ■  1  CFR  305.78-3 


*  Spe  ACUS  Recommendation  75-3,  "The  Choice 
of  Korum  for  {udicial  Review  of  Adminstrative 
Action."  1  CFR  305.75-3  (1990). 

'  This  is  not  meant  to  limit  parties'  ability,  at  Ihe 
enforcement  stage,  to  challenge  a  rule  as  arbitrary 
and  capricious  as  applied.  See  ACUS 
Recommcndalion  82-7.  "Judicial  Review  of  Rules  in 
Enforcement  Proceedings."  1  CFR  305.82-7  (1990). 

'  A  Government-sponsored  enterprise  is  a 
privately  owned,  federally-chartered  financial 
institution  with  nationwide  scope  and  specialized 
lending  powers  that  benefits  from  an  implicit 
federal  guarantee  to  enhanc»ils  ability  to  borrow 
money.  See  Stanton.  Administrative  and  Legal 
Aspects  of  Federo/  Supervision  of  Safety  and 
Soundness  of  Government  Sponsored  Enterprises. 
Report  to  Ihe  Administrative  Conference  (May  1991) 
at  3  (hereinafter.  Slanlon  Report}. 


usually  have  some  government-appointed 
directors  on  their  boards:  they  have  charters 
that  preempt  some  state  laws  and  exempt 
them  from  many  taxes;  and,  for  many  of 
them,  the  federal  Treasury  is  statutorily 
authorized  to  invest  in  stated  amounts  of 
their  securities.  Moreover,  their  obligations 
and  mortgage-backed  securities  are  implicitly 
(but  not  explicitly)  guaranteed  by  the  federal 
government,  thus  raising  the  value  of  these 
securities  while  creating  at  least  some  risk 
for  the  taxpayers  by  virtue  of  the  implicit 
guarantees  of  almost  one  trillion  dollars  in 
the  aggregate. 

In  July  1989,  the  Administrative  Conference 
began  a  study  of  the  structures  and 
procedures  employed  by  the  government  to 
oversee  the  safety  and  soundness  of  these 
institutions.*  During  the  pendency  of  the 
study,  numerous  other  legislative  and 
executive  branch  studies  of  the  operations  of 
the  GSEs  have  been  completed.'  The 
Conference  has  been  informed  by  all  of  these 
studies  in  its  consideration  of  this 
recommendation  and  it  recognizes  the 
desirability  of  the  current  examination  of 
these  institutions.  In  so  saying,  the 
Conference  wishes  to  make  clear  that  it 
implies  no  special  concern  about  the  financial 
condition  of  any  of  these  entities — indeed, 
the  studies  concluded  that  they  pose  no 
imminent  financial  threat.  But  in  the  past 
some  GSEs  have  encountered  financial 
difficulties,  and  concerns  have  been  raised 
about  the  capital  adequacy  of  some  GSEs 
and  their  possible  vulnerability  to  economic 
downturns.  Accordingly,  it  is  prudent  to 
ensure  that  adequate  federal  supervisory 
mechanisms  are  in  place  before,  rather  than 
after,  they  might  be  needed. 

Issues  of  Supervisory  Agency  Organization 
and  Procedure 

At  present,  three  federal  agencies  are 
responsible  for  overseeing  the  major  GSEs: 
The  Farm  Q'edit  Administration  (which 
supervises  the  Farm  Credit  System  and  the 
Federal  Agricultural  Mortgage  Corporation 
(Farmer  Mac)),  the  newly-created  Federal 
Housing  Finance  Board  (which  oversees  the 
Federal  Home  Loan  Bank  System),  and  the 
Department  of  Housing  and  Urban 
Development  (which  oversees  the  Federal 
National  Mortgage  Association  (Fannie  Mae) 
and  the  Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)).  One  major  GSE, 
the  Student  Loan  Marketing  Association 
(Sallie  Mae),  has  no  overseer. 


''  Stanton  Report,  supra  note  1. 

'  Congressional  Budget  Office.  Controlling  the 
Risks  of  Government-Sponsored  Enterprises  (April 
1991):  General  Accounting  Office.  Government- 
Sponsored  Enterprises — The  Go  vemmenl  's 
Exposure  to  Risks.  (GAO/GCD— 90-97)  (August 
1990):  General  Accounting  Office.  Government- 
Sponsored  Enterprises:  A  Framework  for  Limiting 
the  Government's  Exposure  to  Risks  (GAO/GCD^ 
91-90.  May  1991):  Office  of  Management  and 
Budget.  Budget  of  the  United  Slates  Fiscal  Year 
1997.  Chapter  VI.  pp.  231-255:  Treasury  Department, 
Report  of  the  Secretary  of  the  Treasury  on 
Covemment-Sponsored  Enterprises  (May  1990); 
Treasury  Department  Report  of  the  Secretary  of  the 
Treasury  on  Government-Sponsored  Enterprises 
(April  1991). 


The  general  consensus  among  the  various 
studies  of  GSEs  is  that  additional  oversight  of 
GSE  risk-taking  and  capital  levels  is  needed. 
With  respect  to  regulatory  organization  or 
procedure,  the  studies  recognize  the  need  for 
a  better  system  of  monitoring  to  ensure  that 
the  federal  government  obtains  timely 
information  on  the  risks  undertaken  by  GSEs. 
They  also  urge  that  each  GSE  be  subject  to 
effective  federal  supervision,  including 
appropriate  enforcement  authority,  and 
generally  recommend  the  primacy  of  safety 
and  soundness  regulation  over  program 
regulation.  Indeed,  the  General  Accounting 
Office  has  suggested  the  centralization  of  the 
financial  supervision  of  all  enterprises  in  a 
single  (existing  or  new)  agency.* 

Although  the  Conference  does  not  have  an 
opinion  on  what  would  constitute  the 
optimum  structure,*  it  does  feel  strongly  that 
however  the  regulatory  authority  is 
organized,  the  agency  or  agencies  should  be 
given  adequate  supervisory  authority  and 
enforcement  tools  to  do  the  job.  Several  of 
the  studies  reference  the  bank  regulatory 
model  as  a  suitable  starting  point  for 
designing  an  effective  system  of  government 
oversight.*  If  the  banking  regulatory  model 
were  applied,  some  modifications  would  be 
appropriate.  Most  importantly,  for  those 
GSEs  with  low  risk  profiles,  a  less  intrusive, 
more  streamlined  oversight  process  would  be 
appropriate — including  assessment  of 
management  quality  and  operations  risk  and 
use  of  computerized  financial  models  to 
examine  credit  and  interest  rate  risk.  Because 
capital  would  be  adequate  and  risks  low.  the 
supervisory  agency  would  not  become 
involved  in  management  decisions  of  the 
GSE. 

At  least  several  of  the  GSEs  would  seem  to 
be  likely  candidates  for  such  streamlined 
oversight.  As  an  institution's  risk  profile 
worsened,  however,  or  if  factors  develop  that 
prevent  effective  use  of  this  process,  then 
more  intensive  financial  examination  might 
be  invoked.  If  an  institution's  risk  profile 
worsened  even  further,  then  appropriate 
enforcement  powers,  including  the  authority 
to  issue  capital  directives  and  cease-and- 
desist  orders,  would  be  available.  Similarly, 
the  supervisory  agency  would  have  authority 
to  reorganize  the  affairs  of  a  failing 
institution  and  thereby  reduce  the  chance 
that  losses  might  be  compounded. 

It  would  be  helpful  for  the  GSEs  as  well  as 
the  public  to  have  a  better  sense  of  the 
applicable  supervisory  objectives  and 
standards  as  they  develop.  Thus,  the 
supervisory  agencies  should  promulgate  such 
guidelines  through  notice-and-comment 
rulemaking. 


*  1990  CAO  report,  supra  note  2  at  107.  and  1991 
CAO  report  at  4, 47-57. 

'  The  Conference  wishes  to  emphasize  that  the 
GSEs  studied  are  not  fungible  entities.  Each  has  Its 
own  particular  characteristics,  and  any  regulatory 
scheme  should  be  implemented  with  this  in  mind. 

*  See.  e.g..  the  1990  CAO  report,  supra  note  2  at  4, 
104.  and  Ihe  1991  Treasury  report,  supra  note  2  at 
10.  Congress  has  already  provided  that  the  Farm 
Credit  System  is  supervised  by  an  agency  with  Ihe 
institutional  capabilities  and  range  of 
administrative  authority  and  enforcement  powers 
available  to  bank  regulators. 


The  Conference  recognizes  that  GSEs  are 
undergoing  the  study  and  scrutiny  their 
importance  warrants.  This  recommendation 
is  an  attempt  to  add  a  procedural, 
comparative  framework  to  executive  and 
legislative  proposals  for  strengthening  their 
oversight. 

Recommendation 

The  Conference  recommends  that  the 
following  principles  should  apply  to 
federal  supervision  of  safety  and 
soundness  of  government-sponsored 
enterprises  (GSEs): 

1.  Institutional  capacity.  Each  GSE 
should  be  supervised  for  safety  and 
soimdness  by  a  federal  agency.  Any 
federal  agency  responsible  for 
supervising  safety  and  soundness  of  one 
or  more  GSEs  should  be  funded  so  that 
it  is  capable  of  overseeing  the  activities 
of  often  large  institutions  involving  great 
numbers  of  often  complex  transactions. 

2.  Administrative  authority  and 
enforcement  powers.  A  federal  agency 
responsible  for  supervising  GSE  safety 
and  soundness  should  have  the  express 
authority  to  (a)  Examine  financial 
condition  (including  collecting  such 
financial  information  as  may  be 
desirable)  and  risk-taking  by  the 
institution,  (b)  set  and  enforce  effective 
risk-related  and  minimum  capital 
requirements,  (c)  enforce  necessary 
safety  and  soundness  measures  with 
cease-and-desist  orders  and  other 
enforcement  powers  available  to 
financial  regulators,  and  (d)  reorganize 
the  affairs  of  a  failing  institution. 

3.  Supervision.  A  federal  agency 
responsible  for  supervising  GSE  safety 
and  soundness  should  obtain  prompt 
and  timely  information  and  develop  and 
maintain  risk  ratings  of  each  GSE  it 
supervises.  Only  if  an  institution's  risk 
profile  is  significant  should  the  agency 
extend  its  involvement  to  management 
issues,  as  necessary  to  protect  the 
financial  integrity  of  the  GSE. 

4.  Promulgation  of  guidelines.  A 
federal  agency  responsible  for 
supervising  GSE  safety  and  soundness 
should,  to  the  extent  feasible,  develop 
guidelines  for  invoking  its  supervisory 
and  enforcement  powers.  These 
guidelines  should  be  promulgated 
through  notice-and-comment 
rulemaking. 

Dated:  July  16, 1991. 

Jeffrey  S.  Lubbers, 

Research  Director. 

[FR  Doc.  91-17316  Filed  7-23-91;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agrictitturai  Marketing  ServiM 
7  CFR  Part  58 
(DA-90-013] 

United  States  Standards  for  Grades  of 
Dry  Sweetcream  Buttermilk 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 


summary:  This  final  rule  revises  the 
United  States  Standards  for  Grades  of 
Dry  Sweetcream  Buttermilk.  In  addition 
to  redesignating  this  product  as  dry 
buttermilk,  the  final  rule  expands  the 
scope  of  the  current  standards  by 
including  criteria  which  evaluate  the 
quality  of  dry  buttermilk  product.  The 
final  rule  also  broadens  the  application 
of  these  standards,  to  more  clearly 
reflect  current  industry  processing 
practices  and  marketing  needs,  by 
providing  for  buttermilk  derived  from 
the  churning  of  butter  obtained  from  a 
variety  of  cream  sources.  These  changes 
were  initiated  at  the  request  of  the 
American  Dairy  Products  Institute. 
EFFECTIVE  DATE:  August  23. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roland  S.  Golden,  Dairy  Products 
Marketing  Specialist.  USDA/AMS/ 
Dairy  Division,  room  2750-S,  P.O.  Box 
96456,  Washington.  DC  20090-6456,  (202) 
447-7473. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  a  "non-major"  rule 
under  the  criteria  contained  therein. 

The  final  rule  also  has  been  reviewed 
in  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  The 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  these 
revisions  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  use  of 
the  standards  is  voluntary  and  these 
revisions  will  not  increase  costs  to  those 
utilizing  the  standards. 

USDA  grade  standards  are  voluntary 
standards  that  are  developed  pursuant 
to  the  Agricultural  Marketing  Act  of 
1946  (7  U.S.C.  1621  et  seq.]  to  facilitate 
the  marketing  process.  Such  standards 
for  dairy  products  identify  the  degree  of 
quality  in  the  various  products.  Quality 
in  general  refers  to  usefulness, 
desirability,  and  value  of  the  product- 
its  marketability  as  a  commodity. 

Manufacturers  of  dairy  products  are 
free  to  choose  whether  or  not  to  use 


these  grade  standards.  When  products 
are  officially  graded,  the  USDA 
regulations  and  standards  governing  the 
grading  of  manufactured  or  processed 
dairy  products  are  used.  These 
regulations  also  require  a  charge  for  the 
grading  service  provided  by  USDA. 

In  accordance  with  the  United  States 
Department  of  Agriculture  policy  for 
regulatory  review,  the  Dairy 
Standardization  Branch  conducted  a 
review  of  the  United  States  Standards 
for  Grades  of  Dry  Sweetcream 
Buttermilk  and  the  Department's 
Specification  for  Dry  Buttermilk  Product. 
The  objective  of  the  review  was  to 
obtain  both  current  and  historical 
information  relating  to  an  industry 
proposal  to  revise  the  current  standards 
for  dry  sweetcream  buttermilk  and  to 
formalize  quality  grade  standards  for 
dry  buttermilk  product. 

The  review  involved  the  collection 
and  evaluation  of  information  from  the 
Department's  Dairy  Grading  Branch  and 
representatives  of  the  American  Dairy 
Products  Institute.  It  was  determined 
that  the  current  definition  for  dry 
buttermilk  requires  that  the  liquid 
buttermilk  be  derived  from  the  churning 
of  butter  made  entirely  from  sweet 
cream.  Buttermilk  derived  from  the 
churning  of  butter  which  contains  cream 
from  sources  other  than  sweet  cream  are 
specifically  excluded  in  the  USDA  grade 
standards.  Current  industry  practices, 
however,  utilize  cream  from  a  variety  of 
sources  in  the  manufacture  of  butter. 
These  sources  include  cream  separated 
from  whole  milk,  cream  separated  from 
whey,  which  is  a  co-product  of  the 
cheese  making  process,  and  cultured 
cream,  which  encourages  the 
proliferation  of  lactic-acid-producing 
bacteria  to  provide  a  cultured  flavor  in 
butter.  Buttermilk  obtained  from  these 
sources  may  be  further  processed  into 
dry  buttermilk  and  dry  buttermilk 
product. 

The  final  rule  provides  a  broader 
definition  of  dry  buttermilk,  changes  the 
nomenclature  of  dry  sweetcream 
buttermilk  to  dry  buttermilk,  and 
expands  the  scope  of  the  standards  to 
incorporate  quality  criteria  for  dry 
buttermilk  product  eligible  for  USDA 
grading  service. 

The  primary  property  which 
differentiates  the  value  and  usability  of 
dry  buttermilk  and  dry  buttermilk 
product  is  the  protein  content.  The  final 
rule  establishes  a  minimum  protein 
content  for  dry  buttermilk.  To  achieve 
this  minimum,  the  dry  buttermilk  must 
be  obtained  from  a  cream  source  which 
has  a  composition  sufficiently  high  in 
protein  to  meet  the  minimum 
requirement. 


The  final  rule  also  incorporates 
quality  criteria  for  dry  buttermilk 
product.  Dry  buttermilk  product  is 
considered  to  be  a  commodity  of  lesser 
economic  value  and  may  be  obtained 
from  a  cream  source  which  has  a 
variable  protein  content.  The  resulting 
dry  product  will  not  meet  the  minimum 
protein  content  for  dry  buttermilk. 

Corollary  changes  are  also  provided 
in  part  58.  subpart  B.  entitled  General 
Specifications  for  Dairy  Plants 
Approved  for  USDA  Inspection  and 
Grading  Service,  to  conform  the 
definitions  of  dry  buttermilk  and  dry 
buttermilk  product  set  forth  therein  with 
the  United  States  Standards  for  Grades 
of  Dry  Buttermilk  and  Dry  Buttermilk 
Product. 

Public  Comments 

On  February  7. 1991,  the  Department 
published  a  proposed  rule  (56  FR  4951) 
to  revise  the  United  States  Standards  for 
Grades  of  Dry  Sweetcream  Buttermilk 
and  amend  the  General  Specifications 
for  Dairy  Plants  Approved  for  USDA 
Inspection  and  Grading  Service.  The 
public  comment  period  closed  April  8. 
1991.  USDA  received  three  comments  on 
the  proposal.  Comments  were  received 
from  one  industry  trade  association,  one 
user  of  dry  sweetcream  buttermilk,  and 
one  supplier  of  dry  sweetcream 
buttermilk. 

Discussion  of  Comments 

1.  The  American  Dairy  Products 
Institute  (ADPI).  a  national  trade 
association  representing  the  processed 
dairy  products  industry,  supported  the 
proposed  rule.  However,  ADPI 
requested  the  incorporation  of  labelling 
requirements  identifying  the  minimum 
protein  content  of  diy  buttermilk 
product.  ADPI  felt  this  information  was 
useful  to  the  end-user  since  the  protein 
content  of  the  product  may  vary 
considerably  and  contributes 
significantly  to  the  functionality  of  the 
product. 

The  Department  recognizes  and 
agrees  with  ADPI  that  the  protein 
content  of  buttermilk  product  is  a 
significant  factor  in  determining 
functionality  and  value.  The  Department 
supports  and  encourages  efforts  by  the 
industry  to  provide  guidance  concerning 
labelling  which  will  promote  a  clear 
understanding  of  the  product's 
functionality  and  value  in  the 
marketplace.  However.  USDA  dairy 
grade  standards  are  designed  to 
establish  quality  criteria  and  are  not 
designed  to  establish  labelling 
requirements.  Therefore,  no  changes 
have  been  made  in  the  final  rule  to 
address  labelling  concerns. 


Federal  Registei 

2.  Comments  in  opposition  t( 
proposed  rule  were  submitted  1 
of  dry  sweetcream  buttermilk  < 
supplier  of  dry  sweetcream  bui 
They  claimed  that  by  deleting 
"sweetcreain"  from  the  currenl 
standard,  the  proposal  would  { 
protein  content  of  dry  buttenni 
product  (less  than  30  percent)  1 
increased  through  the  addition 
ingredients  and  msu-keted  as  di 
buttermilk  (minimum  protein  o 
30  percent). 

"The  Department  agrees  that 
addition  of  ingredients  to  incre 
protein  content  should  not  be  f 
and  that  the  protein  content  sh 
established  solely  by  the  quali 
composition  of  the  cream  used 
buttermaking  process.  The  def 
contained  in  the  standard  whic 
dry  buttermilk  and  dry  buttem 
product  as  set  forth  in  the  pro] 
and  as  adopted  herein,  prohibi 
addition  of  ingredients  which  \ 
alter  the  protein  content.  Ther« 
Department  believes  that  the  c 
raised  are  adequately  address( 

List  of  Subjects  in  7  CFR  Part  I 

Dairy  products.  Food  grades 
standards.  Food  labeling,  Repc 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  t 
preamble,  7  CFR  part  58  is  amt 
follows: 

PART  58— [AMENDED] 

1.  The  authority  citation  for ! 
part  58  continues  to  read  as  fol 

Authority:  Sees.  202-208.  60  Stat 
amended:  7  U.S.C.  1621-1627.  unle 
otherwise  noted. 

2.  In  subpart  B,  §  58.205,  pan 
is  revised  and  paragraph  (e)  is 
read  as  follows: 

§  S8.205    Meaning  of  words. 

(d)  Dry  buttermilk.  The  prod 
resulting  from  drying  liquid  bu 
that  was  derived  from  the  chui 
butter  and  pasteurized  prior  to 
condensing  at  a  temperature  o 
for  15  seconds  or  its  equivalen 
bacterial  destruction.  Dry  butti 
shall  have  a  protein  content  of 
than  30.0  percent  Dry  butterm 
not  contain  nor  be  derived  froi 
dry  milk,  dry  whey,  or  product 
than  buttermilk,  and  shall  not 
any  added  preservative,  neutri 
agent  or  other  chemical. 

(e)  Dry  buttermilk  product.  1 
product  resulting  from  drying  I 
buttermilk  that  was  derived  fn 
churning  of  butter  and  pasteur 
to  condensing  at  a  temperatun 
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The  final  rule  also  incorporates 
quality  criteria  for  dry  buttermilk 
product.  Dry  buttermilk  product  is 
considered  to  be  a  commodity  of  lesser 
economic  value  and  may  be  obtained 
from  a  cream  source  which  has  a 
variable  protein  content.  The  resulting 
dry  product  will  not  meet  the  minimum 
protein  content  for  dry  buttermilk. 

Corollary  changes  are  also  provided 
in  part  58,  subpart  B,  entitled  General 
Specifications  for  Dairy  Plants 
Approved  for  USDA  Inspection  and 
Grading  Service,  to  conform  the 
definitions  of  dry  buttermilk  and  dry 
buttermilk  product  set  forth  therein  with 
the  United  States  Standards  for  Grades 
of  Dry  Buttermilk  and  Dry  Buttermilk 
Product. 

Public  Comments 

On  February  7. 1991.  the  Department 
published  a  proposed  rule  (56  FR  4951) 
to  revise  the  United  States  Standards  for 
Grades  of  Dry  Sweetcream  Buttermilk 
and  amend  the  General  Specifications 
for  Dairy  Plants  Approved  for  USDA 
Inspection  and  Grading  Service.  The 
public  conunent  period  closed  April  8. 
1991.  USDA  received  three  comments  on 
the  proposal.  Comments  were  received 
from  one  industry  trade  association,  one 
user  of  dry  sweetcream  buttermilk,  and 
one  supplier  of  dry  sweetcream 
buttermilk. 

Discussion  of  Comments 

1.  The  American  Dairy  Products 
Institute  (ADPI),  a  national  trade 
association  representing  the  processed 
dairy  products  industry,  supported  the 
proposed  rule.  However,  ADPI 
requested  the  incorporation  of  labelling 
requirements  identifying  the  minimum 
protein  content  of  dry  buttermilk 
product.  ADPI  felt  this  information  was 
useful  to  the  end-user  since  the  protein 
content  of  the  product  may  vary 
considerably  and  contributes 
significantly  to  the  functionality  of  the 
product. 

The  Department  recognizes  and 
agrees  with  ADPI  that  the  protein 
content  of  buttermilk  product  is  a 
significant  factor  in  determining 
functionality  and  value.  The  Department 
supports  and  encourages  efforts  by  the 
industry  to  provide  guidance  concerning 
labelling  which  will  promote  a  clear 
understanding  of  the  product's 
functionality  and  value  in  the 
marketplace.  However,  USDA  dairy 
grade  standards  are  designed  to 
establish  quality  criteria  and  are  not 
designed  to  establish  labelling 
requirements.  Therefore,  no  changes 
have  been  made  in  the  final  rule  to 
address  labelling  concerns. 


2.  Comments  in  opposition  to  the 
proposed  rule  were  submitted  by  a  user 
of  dry  sweetcream  buttermilk  and  a 
supplier  of  dry  sweetcream  butfermilL 
They  claimed  that  by  deleting  the  term 
"sweetcream"  from  the  current 
standard,  the  proposal  would  permit  the 
protein  content  of  dry  buttermilk 
product  (less  than  30  percent)  to  be 
increased  through  the  addition  of 
ingredients  and  marketed  as  dry 
buttermilk  (minimum  protein  content  of 
30  percent). 

"The  Department  agrees  that  the 
addition  of  ingredients  to  increase  the 
protein  content  should  not  be  permitted 
and  that  the  protein  content  should  be 
established  solely  by  the  quality  and 
composition  of  the  cream  used  in  the 
buttermaking  process.  The  definitions 
contained  in  the  standard  which  define 
dry  buttermilk  and  dry  buttermilk 
product  as  set  forth  in  the  proposed  rule 
and  as  adopted  herein,  prohibit  the 
addition  of  ingredients  which  would 
alter  the  protein  content.  Therefore,  the 
Department  believes  that  the  concerns 
raised  are  adequately  addressed. 

List  of  Subjects  in  7  CFR  Part  58 

Dairy  products.  Food  grades  and 
standards.  Food  labeling,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  58  is  amended  as 
follows: 

PART  58— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  58  continues  to  read  as  follows: 

Authority:  Sees.  202-208.  60  Stat.  1087,  as 
amended:  7  U.S.C.  1621-1627.  unless 
otherwise  noted. 

2.  In  subpart  B,  |  58.205,  paragraph  (d) 
is  revised  and  paragraph  (e)  is  added  to 
read  as  follows: 

§  58.205    Meaning  of  words. 

(d)  Dry  buttermilk.  The  product 
resulting  from  drying  liquid  buttermilk 
that  was  derived  from  the  churning  of 
butter  and  pasteurized  prior  to 
condensing  at  a  temperature  of  161  T 
for  15  seconds  or  its  equivalent  in 
bacterial  destruction.  Dry  buttermilk 
shall  have  a  protein  content  of  not  less 
than  30.0  percent  Dry  buttermilk  shall 
not  contain  nor  be  derived  &om  nonfat 
dry  milk,  dry  whey,  or  products  other 
than  buttermilk,  and  shall  not  contain 
any  added  preservative,  neutralizing 
agent  or  other  chemical. 

(e)  Dry  buttermilk  product.  The 
product  resulting  from  drying  liquid 
buttermilk  that  was  derived  from  the 
churning  of  butter  and  pasteurized  prior 
to  condensing  at  a  temperature  of  161  T 


for  IS  seconds  or  its  equivalent  in 
bacterial  destruction.  Dry  buttermilk 
product  has  a  protein  content  less  than 
30.0  percent  Dry  buttermilk  product 
shall  not  contain  nor  be  derived  from 
nonfat  dry  milk,  dry  whey,  or  products 
other  than  buttermilk,  and  shall  not 
contain  any  added  preservative, 
neutralizing  agent  or  other  chemical. 

3.  In  subpart  B,  S  58.234  is  revised  to 
read  as  follows: 

§58.234    Buttermilk. 

Buttermilk  for  drying  as  dry  buttermilk 
or  dry  buttermilk  product  shall  be  fresh 
and  derived  from  the  churning  of  butter, 
with  or  without  the  addition  of  harmless 
lactic  culture.  No  preservative, 
neutralizing  agent  or  other  chemical  may 
be  added.  Fluid  buttermilk,  unless 
cultured,  shall  be  held  at  45  T  or  lower 
unless  processed  within  2  hours. 

4.  In  subpart  B,  f  58.236  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 

follows; 

§  58J236    Pasteurization  and  heat 
treatment 


(a)  •  •  * 

(2)  All  buttermilk  to  be  used  in  the 
manufacture  of  dry  buttermilk  or  dry 
buttemdlk  product  shall  be  pasteurized 
prior  to  condensing  at  a  temperature  of 
161  *F  for  15  seconds  or  its  equivalent  in 
bacterial  destruction. 


5.  In  subpart  B,  S  58.251  is  revised  to 
read  as  follows: 

§  58.251    Dry  buttermilk  and  dry  buttermmt 
product 

The  quality  requirements  for  dry 
buttermilk  or  dry  buttermilk  product 
bearing  an  official  identification  shall  be 
in  accordance  with  the  U.S.  Standards 
for  Grades  of  Dry  Buttermilk  and  Dry 
Buttermilk  Product 

6.  Subpart  Q— United  States 
Standards  for  Grades  of  Dry 
Sweetcream  Buttermilk  is  revised  to 
read  as  follows: 

Sut>part  Q— United  States  Standards  for 
Grades  of  Dry  Buttermilk  and  Dry 
Buttermilk  Product  ■ 

Definitions 

Sec. 

58.2651  Dry  buttermilk  and  dry  buttermilk 
product. 

U.S.  Grades 

58.2652  Nomenclature  of  U.S.  grades. 

58.2653  Basis  for  determination  of  U.S. 
grades. 


Sec 

58.2654  Specirications  for  U.S.  grades. 

58.2655  MS.  ^-ade  not  assignable. 

58.2656  Test  methods. 


■  Complunce  with  theae  ttaodards  doe*  ool 
excuse  failure  to  comply  with  pro\-istons  of  the 
Federal  Food.  Dnig.  and  Cosmetic  Act. 


Explanation  of  Te 

58.2657    Explanation  of  terms. 

Subpart  Q— United  State*  Standards 
for  Grades  of  Dry  Buttermilk  and  Dry 
ButtermUk  Product 

Authority:  Agricultural  Marketing  Ad  of 
1946.  Sees.  203  and  205,  60  Stat.  108?,  aa 
•mended,  and  1090.  at  amended:  7  U.S.C 
1622  and  1624. 

Definitions 

§58.2651    Dry  buttermNk  and  dry 
btittarmilk  product 

(a)  Dry  buttermilk  (made  by  the  spray 
process  or  the  atmospheric  roller 
process)  is  the  product  resulting  from 
drying  liquid  buttermilk  that  was 
derrved  from  the  churning  of  butter  and 
pasteurized  prior  to  condensing  at  a 
temperattire  of  161 'F  for  15  seoonds  or 
its  equivalent  in  bacterial  destruction. 
Dry  buttermilk  shall  have  a  protein 
content  of  not  less  than  30.0  percent  Dry 
buttermilk  shall  not  contain  nor  be 
derived  from  nonfat  dry  milk,  dry  wfaey, 
or  products  other  than  buttermilk,  and 
shall  not  contain  any  added 
preservative,  neutralizing  agent  or  other 
chemical. 

(b)  Dry  buttermilk  product  (made  by 
the  spray  process  or  the  atmospheric 
roller  process)  is  the  product  resulting 
from  drj'ing  liquid  buttermilk  that  was 
derived  fixim  the  churning  of  butter  and 
was  pasteurized  prior  to  condensing  at  a 

•  temperature  of  161T  for  IS  seconds  or 
its  equivalent  in  bacterial  destruction. 
Dry  buttermilk  product  has  a  protein 
content  less  than  30.0  percent  Dry 
buttermilk  product  shall  not  contain  nor 
be  derived  from  nonfat  dry  milk,  dry 
whey,  or  products  other  than  buttermilk, 
and  shall  not  contain  any  added 
preservative,  neutralizing  agent  or  other 
chemicaL 

U.S.  Grades 

§.58.2652    Nomenclature  ef  U A  grad—. 

The  nomenclature  of  U3.  grades  is  as 
follows: 

(a)  U.S.  Extra. 

(b)  U.S.  Standard. 

§58.2653    Basis  for  determination  of  U.S. 

grades. 

(a)  The  U.S.  grades  of  dry  buttermilk 
and  dry  buttermilk  product  are 
determined  on  the  basis  of  flavor, 
physical  appearance,  bacterial  estimate 
on  the  basis  of  standard  plate  count 
milkfat.  moisture,  scorched  partides. 
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solubility  index,  titratable  acidity,  and 
protein  content. 

(b)  The  final  U.S.  grade  shall  be 
established  on  the  basis  of  the  lowest 
rating  of  any  one  of  the  quality 
characteristics. 

§  58.2654    Specifications  for  U.S.  grades. 

(a)  U.S.  Extra  Grade.  U.S.  Extra  Grade 
dry  buttermilk  and  U.S.  Extra  Grade  dry 
buttermilk  product  shall  conform  to  the 
following  requirements  (See  Tables  I,  II, 
III.  and  IV  of  this  section): 

(1)  Flavor  (applies  to  the  reconstituted 
product).  Shall  be  sweet  and  pleasing, 
and  has  no  unnatural  or  offensive 
flavors. 

(2)  Physical  appearance.  Shall 
possess  a  uniform  cream  to  light  brown 
color,  be  free  from  lumps  except  those 
that  readily  break  up  with  slight 
pressure,  and  be  practically  free  from 
visible  dark  particles. 

(3)  Bacterial  estimate.  Not  more  than 
50.(XX)  per  gram  standard  plate  count. 

(4)  Milkfat  content.  Not  less  than  4.5 
percent. 

(5)  Moisture  content.  Not  more  than 
4.0  percent. 

(6)  Scorched  particle  content.  Not 
more  than  15.0  mg.  for  spray  process  and 
22.5  mg.  for  roller  process. 

(7)  Solubility  index.  Not  more  than 
1.25  ml.  for  spray  process  and  15.0  ml. 
for  roller  process. 

(8)  Titratable  acidity.  Not  less  than 
0.10  percent  nor  more  than  0.18  percent. 

(9)  Protein  content  (dry  buttermilk 
only).  Not  less  than  30.0  percent. 

(10)  Protein  content  (dry  buttermilk 
product  only).  Less  than  30.0  percent. 

(b)  U.S.  Standard  Grade.  U.S. 
Standard  Grade  dry  buttermilk  and  U.S. 
Standard  Grade  dry  buttermilk  product 
shall  conform  to  the  following 
requirements  (See  Tables  I,  II,  III,  and  IV 
of  this  section): 

(1)  Flavor  (applies  to  the  reconstituted 
product).  Should  possess  a  fairly 
pleasing  flavor,  but  may  possess  slight, 
unnatural  flavors  and  has  no  offensive 
flavors. 

(2)  Physical  appearance.  Shall 
possess  a  uniform  cream  to  light  brown 
color,  be  free  from  lumps  except  those 
that  readily  break  up  with  moderate 
pressure,  and  be  reasonably  free  from 
visible  dark  particles. 

(3)  Bacterial  estimate.  Not  more  than 
200,000  per  gram  standard  plate  count. 

(4)  Milkfat  content.  Not  less  than  4.5 
percent. 

(5)  Moisture  content.  Not  more  than 
5.0  percent. 

(6)  Scorched  particle  content.  Not 
more  than  22.5  mg.  for  spray  process  and 
32.5  mg.  for  roller  process. 


(7)  Solubility  index.  Not  more  than  2.0 
ml.  for  spray  process  and  15.0  ml.  for 
roller  process. 

(8)  Titratable  acidity.  Not  less  than 
0.10  percent  nor  more  than  0.20  percent. 

(9)  Protein  content  (dry  buttermilk 
only).  Not  less  than  30.0  percent. 

(10)  Protein  content  (dry  buttermilk 
product  only).  Less  than  30.0  percent. 

Table  I.— Classification  of  Flavor 


Flavor 
characteristics 

U.S.  extra 
grade 

U.S.  standard 
grade 

None 

Slight. 
None. 

Offensive 

None 

Table  II.— Classification  of  Physical 
Appearance 


Physical 

appearance 

charactenstics 

U.S  extra 
grade 

US.  standard 
grade 

Lumpy 

Slight 

Moderate 

Visible  dark 
particles. 

Practically  free.. 

Reasonably 
free. 

Table  III.— Classification  According 
to  Laboratory  Analysis 


Laboratory  tests 


Bacterial  estimate: 

StarKtard  plate  count 

per  gram  (Max.) 

Milkfat  content: 

Percent  (Min.) 

Moisture  content 

Percent  (Max.) 

Scorched  particle 

content:  mg. 

Spray  process  (Max.). 

Roller  process  (Max.) 
Solubility  index:  ml. 

Spray  process  (Max.), 

Roller  process  (Max.) 
Titratable  acidity: 

Percent 


U.S.  extra 
grade 


50,000 
4.5 
4.0 


15,0 
22.5 

125 
15.0 

0.10-0.18 


U.S. 

standard 

grade 


200,000 
4.5 
5.0 


22.5 
32.5 

20 
15.0 

0.10-0.20 


Table  IV.— Classification  According 
to  Protein 


Product 

U.S.  extra 
grade 

US 

.  standard 
grade 

Dry  Buttermilk:  . 

Percent  (Min.) 

Dry  Buttermilk 

Product 

Percent  (Less 
than) 

30.0 
30.0 

30.0 
30  C 

i  58.2655    U.S.  grade  not  assignable. 
Dry  buttermilk  or  dry  buttermilk 


product  shall  not  be  assigned  a  U.S. 
grade  for  one  or  more  of  the  following 
reasons: 

(a)  Fails  to  meet  or  exceeds  the 
requirements  for  U.S.  Standard  Grade. 

(b)  Is  produced  in  a  plant  found  on 
inspection  to  be  using  unsatisfactory 
manufacturing  practices,  equipment,  or 
facilities,  or  to  be  operating  under 
unsanitary  plant  conditions. 

(c)  Is  produced  in  a  plant  which  is  not 
USDA  approved. 

§58.2656    Test  methods. 

All  required  tests  shall  be  performed 
in  accordance  with  "Instructions  for 
Resident  Grading  Quality  Control 
Service  Programs  and  Laboratory 
Analysis,"  DA  Instruction  No.  918-RL. 
Dairy  Grading  Branch,  Dairy  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture.  Washington, 
D.C.  2009Q-6456;  and  "Official  Methods 
of  Analysis  of  the  Association  of 
Official  Analytical  Chemists."  15th  Ed. 
or  latest  revision. 

Explanation  of  Terms 

§  58.2657    Explanation  of  tenns. 

(a)  With  respect  to  flavor: 

(1)  Slight.  Detectable  only  upon 
critical  examination. 

(2)  Offensive.  Those  that  are 
obnoxious  and  cause  displeasure  when 
tasted  or  smelled. 

(3)  Unnatural  Those  that  are 
abnormal  to  the  characteristic  flavor  of 
the  product. 

(b)  With  respect  to  physical 
appearance: 

(1)  Practically  free.  Present  only  upon 
very  critical  examination. 

(2)  Reasonably  free.  Present  only 
upon  critical  examination. 

(3)  Slight  pressure.  Only  sufficient 
pressure  to  disintegrate  the  lumps 
readily. 

.  (4)  Moderate  pressure.  Only  enough 
pressure  to  disintegrate  the  lumps 
easily. 

(5)  Lumpy.  Loss  of  powdery 
consistency  but  not  caked  into  hard 
chunks. 

(6)  Visible  dark  particles.  The 
presence  of  scorched  or  discolored 
specks. 

Signed  at  Washington,  DC,  on  July  18, 1991. 

Daniel  Haley, 

Administrator. 

[FR  Doc.  91-17459  Filed  7-23-91;  »:4a  am) 
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Food  and  Nutrition  Service 

7  CFR  Part  245 

[Amendment  28] 

Determination  of  EUgit>llity 
and  Reduced  Price  Meals  « 
Mlllc  in  Schools;  Free  and  F 
Price  EUgibiUty  Crtterta 

agency:  Food  and  Nutrition 
USDA. 

action:  Final  rule. 

summary:  This  final  rule  an 
regulations  governing  the  re 
social  security  niunber  and  1 
income  information  on  the  a 
for  free  and  reduced  price  m 
the  National  School  Lunch  F 
School  Breakfast  Program,  a 
milk  under  tiie  Special  Milk 
Under  this  final  rule,  the  Ap 
free  and  reduced  price  bene 
contain  the  social  security  n 
adult  household  member  wh 
application.  In  lieu  of  provid 
security  number,  the  adult  h 
member  who  signs  the  appli 
indicate  that  he  or  she  does 
one.  Households  will  no  Ion; 
option  of  providing  the  socif 
number  of  the  primary  wage 
Social  security  numbers  of  a 
household  members  will  cor 
required  if  the  appUcation  is 
verification  of  eligibility  infc 
When  reporting  household  i; 
households  will  no  longer  ht 
indicate  how  often  individui 
amounts  are  received;  rathe; 
households  will  only  be  reqi 
indicate  the  amount  and  the 
income  each  household  men 
received  during  the  month  p 
application.  The  determinin] 
total  individual  income  amo 
calculate  the  household's  toi 
income.  This  rule  will  not  af 
application  procedures  for  h 
who  are  categorically  eligibl 
benefits.  This  rule  refiects  ci 
received  on  the  interim  rule 
on  May  9, 1990  (55  FR  19237; 
implemented  certain  require 
Child  NutriUon  and  WIG 
Reauthorization  Act  of  1989, 
101-147,  and  is  intended  to  f 
reduce  paperwork  and  to  fai 
eligibility  determinations  foi 
reduced  price  meals  and  frei 
simplifying  the  application  r 
for  both  households  and  sch 
DATES:  This  rule  is  effective 

FOR  FURTHER  INFORMATION  4 

Mr.  Robert  Eadie.  Chief.  Poll 
Program  Development  Branc 
Nutrition  Division,  Food  and 
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^dex.  Not  more  than  2.0 
:ess  and  15.0  ml.  for 

cidity.  Not  less  than 
nore  than  0.20  percent. 

'.ent  (dry  buttermilk 
an  30.0  percent. 

itent  (dry  buttermilk 
SB  than  30.0  percent. 

SIFICATION  OF  FLAVOR 


U.S.  extra 
grade 

U.S.  standard 
grade 

)ne 

Slight. 
None. 

)ne 

;iFicATiON  OF  Physical 

'EARANCE 


us  extra 
grade 


US  standard 
grade 


ght Moderate 


ictically  free . 


Reasonably 
free. 


SIFICATION  According 
kTORY  Analysis 


U.S.  extra 
grade 


50.000 
4.5 
4.0 


15,0 
22.5 

125 
15.0 

0.10-0.18 


U.S. 

standard 

grade 


200,000 
4.5 
5.0 


22.5 
32,5 

2.0 
15,0 

0,10-0.20 


SIFICATION  According 
Protein 


le  not  assignable, 
r  dry  buttermilk 


product  shall  not  be  assigned  a  U.S. 
grade  for  one  or  more  of  the  following 
reasons: 

(a)  Fails  to  meet  or  exceeds  the 
requirements  for  U.S.  Standard  Grade. 

(b)  Is  produced  in  a  plant  found  on 
inspection  to  be  using  unsatisfactory 
manufacturing  practices,  equipment,  or 
facilities,  or  to  be  operating  under 
unsanitary  plant  conditions. 

(c)  Is  produced  in  a  plant  which  is  not 
USDA  approved. 

§  58.2656    Test  methods. 

All  required  tests  shall  be  performed 
in  accordance  with  "Instructions  for 
Resident  Grading  Quality  Control 
Service  Programs  and  Laboratory 
Analysis."  DA  Instruction  No.  91&-RL, 
Dairy  Grading  Branch,  Dairy  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20090-6456;  and  "Official  Methods 
of  Analysis  of  the  Association  of 
Official  Analytical  Chemists,"  15th  Ed. 
or  latest  revision. 

Explanation  of  Terms 

§  58.2657    Explanation  of  terms. 

(a)  With  respect  to  flavor: 

(1)  Slight.  Detectable  only  upon 
critical  examination. 

(2)  Offensive.  Those  that  are 
obnoxious  and  cause  displeasure  when 
tasted  or  smelled. 

(3)  Unnatural.  Those  that  are 
abnormal  to  the  characteristic  flavor  of 
the  product. 

(b)  With  respect  to  physical 
appearance: 

(1)  Practically  free.  Present  only  upon 
very  critical  examination. 

(2)  Reasonably  free.  Present  only 
upon  critical  examination. 

(3)  Slight  pressure.  Only  sufficient 
pressure  to  disintegrate  the  lumps 
readily. 

.  (4)  Moderate  pressure.  Only  enough 
pressure  to  disintegrate  the  lumps 
easily. 

(5)  Lumpy.  Loss  of  powdery 
consistency  but  not  caked  into  hard 
chunks. 

(6)  Visible  dark  particles.  The 
presence  of  scorched  or  discolored 
specks. 

Signed  at  Washington,  DC,  on  July  18, 1991. 

Daniel  Haley, 

Administrator 

|FR  Doc.  91-17459  Filed  7-23-91;  «:4a  ant] 
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Food  and  Nutrition  Servico 

7  CFR  Part  245 

[Amefwfment  28] 

Determination  of  EUgiblUty  for  Free 
and  Reduced  Price  Meals  and  Free 
Mill(  in  Schools;  Free  and  Reduced 
Price  EUgibiUty  Crtterta 

agency:  Food  and  Nutrition  Service. 
USDA. 

action:  Final  lule. 

summary:  This  final  rule  amends  the 
regulations  governing  the  reporting  of  a 
social  security  ntunber  and  household 
income  information  on  the  application 
for  free  and  reduced  price  meals  under 
the  National  School  Lunch  Program  and 
School  Breakfast  Program,  and  for  free 
milk  under  the  Special  Milk  Program. 
Under  this  final  rule,  the  Application  for 
free  and  reduced  price  benefits  must 
contain  the  social  security  number  of  the 
adult  household  member  who  signs  the 
application.  In  lieu  of  providing  a  social 
security  number,  the  adult  household 
member  who  signs  the  application  may 
indicate  that  he  or  she  does  not  possess 
one.  Households  will  no  longer  have  the 
option  of  providing  the  social  security 
number  of  the  primary  wage  earner. 
Social  security  numbers  of  all  adult 
household  members  will  continue  to  be 
required  if  the  appUcation  is  selected  for 
verification  of  eligibility  information. 
When  reporting  household  income, 
households  will  no  longer  be  required  to 
indicate  how  often  individual  income 
amotmts  are  received;  rather, 
households  will  only  be  required  to 
indicate  the  amount  and  the  source  of 
income  each  household  member 
received  during  the  month  prior  to 
application.  The  determining  official  will 
total  individual  income  amounts  to 
calculate  the  household's  total  current 
income.  This  rule  will  not  affect  the 
application  procedures  for  households 
who  are  categorically  eligible  for  free 
benefits.  This  rule  reflects  comments 
received  on  the  interim  rule  published 
on  May  9, 1990  (55  FR  19237),  which 
implemented  certain  requirements  of  the 
Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989,  Public  Law 
101-147,  and  is  intended  to  further 
reduce  paperwork  and  to  facilitate 
eligibility  determinations  for  free  and 
reduced  price  meals  and  free  milk  by 
simplifying  the  application  requirements 
for  both  households  and  school  officials. 
DATES:  This  rule  is  effective  July  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division.  Food  and  Nutrition 


Service,  USDA,  3101  Park  Center  Drive, 
room  1007.  Alexandria.  Virginia  22302, 
or  by  telephone  (703)  756-382a 

SUPPIXMENTARV  MFORMATION: 
Qassificatioo 

This  final  rule  has  been  reviewed  by 
the  Assistant  Secretary  for  Food  and 
Consumer  Services  under  Executive 
Order  12291  and  has  been  classified  as 
not  major  because  it  does  not  meet  any 
of  the  three  criteria  identified  imder  the 
Executive  order.  This  action  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more,  nor  will  it  result  in 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies  or  geographic  regions. 
Furthermore,  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  final  rule  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  FlexibUity  Act  (5  U.S.C.  801- 
612).  The  Administrator  of  the  Food  and 
Nutrition  Service  has  certified  tliat  this 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  reporting  and  recordkeeping 
burdens  concerning  the  collection  of 
socitil  security  numbers  and  the 
reporting  of  income  information  have 
been  approved  by  the  Oflice  of 
Management  and  Budget  (OMB).  The 
social  security  numbers  and  income 
reporting  burdens,  as  specified  in  the 
interim  rule  (55  FR  19237),  were 
submitted  to  Office  of  Management  and 
Budget  (OMB)  for  their  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  chapter 
35).  These  tnirdens  were  approved  by 
OMB  on  June  1&  1990.  This  fmal  rule 
further  simplifies  the  application 
requirements  by  clarifying  the 
requirement  for  a  social  security  number 
and  the  listing  of  income  but  makes  no 
appreciable  change  in  burdens.  The 
information  collections  under  7  CFR  part 
245  have  been  approved  under  OMB  No. 
0584-0026  through  June  30, 1993. 

This  final  rule  affects  the  School 
Breakfast  Program.  National  School 
Lunch  Program  and  Special  Milk 
Program,  which  are  Hsted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Nos.  10.553, 10.555  and  10.556, 
respectively.  These  programs  are  subject 
to  the  provisions  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 


officials,  (See  7  CFR  part  3015,  subpart 
V.  48  FR  29112.  June  24, 1983.) 

Back^ound 

On  May  9, 1990,  the  Department 
published  an  interim  regulation  (55  FR 
19237-19240)  which  affected  the 
collection  of  social  security  numbers  • 
and  the  calculation  of  total  household 
income  on  the  applications  for  free  and 
reduced  price  meals  and  free  milk  for 
the  child  nutrition  programs.  The  Interim 
rule  implemented  sections  202(bK2)  (A) 
and  (B)(i)  of  the  Child  Nutrition  and 
WIC  Reauthorization  Act  of  19S9,  Public 
Law  101-147.  enacted  November  la 
1988.  Comments  on  these  provisions 
were  solicited  through  January  1. 1991. 
The  Department  established  a  lengthy 
comment  period  to  give  State  agencies 
and  school  food  authorities  an 
opportunity  to  gain  operational 
experience  with  the  interim  application 
requirements  prior  to  commenting  on  the 
rule. 

The  Department  received  27 
comments  on  the  interim  rule.  All 
comments  were  supportiTe  of  their 
intent  of  the  regulation,  which  was  to 
reduce  paperwork  burdens  and  facilitate 
eligibility  determinations.  However, 
many  of  these  commenters  advised  diat 
the  revisions  to  the  free  and  reduced 
price  applications  for  school  meal  and 
free  milk  benefits  resulting  from 
implementation  of  the  interim  rule 
requirements  actually  increased 
paperwork  and/or  caused  confusion 
among  apphcants.  This  final  rule 
responds  to  commenter  concerns.  The 
Department  would  like  to  thank  all 
oommenters  for  taking  the  time  to  give 
the  Department  the  benefit  of  their 
experiences  and  percepbons.  A 
discussion  of  the  commenters  and  the 
Department's  response  to  the  comments 
follows. 

Social  Security  Numbers 

Section  202(b)(2)(A)  of  Public  Law 
101-147  amended  section  9(d)(1)  of  the 
National  School  Lunch  Act  (42  U.S.C 
1758(d)(1) j  to  require  that  the  member  of 
the  household  who  executes  the 
application  include  the  social  security 
number  of  the  parent  or  guardian  who  is 
the  primary  wage  earner  responsible  for 
the  care  of  the  child  for  whom  the 
application  is  made,  or  the  number  of 
another  appropriate  adult  household 
member,  as  determined  by  the 
Secretary.  Additionally,  the  law  requires 
that  the  household  provide  the  social 
security  numbers  of  ail  adult  household 
members  if  the  appUcation  is  selected 
for  verification  of  eligibility.  The  law 
only  affects  households  estabhshing 
their  eligibility  for  benefits  based  on 
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household  size  and  income  information. 
Households  who  are  categorically 
eligible  for  free  meals  or  milk  by  virtue 
of  receiving  food  stamps  or  AFDC 
benefits  were  not  affected. 

In  response  to  section  202(b)(2)(A),  the 
interim  rule  amended  7  CFR  245.2(a-4) 
and  245.6(a)  to  require  that  a  completed 
application  include  the  social  security 
number  of  either  the  parent  or  guardian 
who  is  the  primary  wage  earner  or  the 
adult  household  member  who  signs  the 
application.  The  rule  further  stipulated 
that,  if  neither  household  member  has  a 
social  security  number,  the  household 
must  indicate  that  fact  in  lieu  of 
providing  a  number.  Additionally,  as 
mandated  by  section  202(b)(2)(A), 
§  245.6a(a)(2)  of  the  interim  rule  required 
that  social  security  numbers  of  all  adult 
household  members  be  provided  if  the 
household  is  selected  for  verification  of 
eligibility.  The  interim  rule  also  made 
related  changes  to  the  prototype  Privacy 
Act  Statement  in  §  245.6(a)(2)  and 
required  school  food  authorities  to 
provide  notice  under  the  Privacy  Act  to 
those  households  selected  for 
verification  of  eligibihty  under 
§  245.6a(a)(2}. 

Seventeen  commenters  specifically 
addressed  the  issue  of  the  social 
security  number  requirement.  Although 
nine  commenters  believed  that  requiring 
only  one  social  security  number,  rather 
than  the  social  security  numbers  for  all 
adults  in  the  household,  is  a  step  in  the 
right  direction,  four  commenters 
recommended  that  the  collection  of  the 
social  security  number  on  the 
application  be  eliminated  completely  on 
the  grounds  that  the  collection  of  social 
security  numbers  is  only  procedural  and 
the  numbers  are  of  no  practical  use  to 
determining  officials.  Another 
commenter  recommended  retaining  the 
previous  requirement  that  the 
application  contain  the  social  security 
number  of  each  adult  household 
member.  This  commenter  argued  that 
under  the  current  interim  rule,  the 
determining  official  has  to  decide 
whether  the  proper  social  security 
number  has  been  provided  and  that  it  is 
easier  to  obtain  social  security  numbers 
when  households  apply  for  benefits 
rather  than  at  the  time  of  verification  of 
household  eligibility.  Four  commenters 
believed  that  the  Department  should 
designate  the  household  member  whose 
social  security  number  should  be 
included  on  the  application.  These 
commenters  believed  that  providing 
households  an  option  complicates, 
rather  than  simplifies,  the  application 
process.  One  commenter  recommended 
that  the  social  security  number 
requirement  be  limited  to  the  primary 


wage  earner,  since  there  is  no 
significance  in  having  the  social  security 
number  of  an  individual  without  income. 
Another  commenter  believed  that 
requiring  that  a  complete  application 
contain  either  the  social  security  number 
of  the  parent  or  guardian  who  is  the 
primary  wage  earner  or  that  of  the  adult 
household  member  who  signs  the 
application  needs  to  be  clarified. 
According  to  this  commenter,  the 
provision  could  lead  to  "technical 
approval  errors."  This  commenter 
suggested  that  since  the  signature  of  any 
adult  household  member  should  be  a 
sufficient  deterrent  for  which  this 
requirement  is  intended,  the  Department 
should  only  require  the  social  security 
number  of  any  adult  household  member. 
Similarly,  another  commenter  suggested 
that  the  social  security  number  of  the 
adult  signing  the  application  should  be 
the  only  one  required  on  the  application, 
because  applicants  may  not  understand 
what  "primary  wage  earner"  means. 
Finally,  seven  commenters  addressed 
the  collection  of  social  security  numbers 
for  households  selected  for  verification 
of  eligibility.  These  commenters  believe 
that  it  complicates  the  verification 
process  and  is  contrary  to  reducing 
paperwork  burdens. 

In  response  to  suggestions  that  the 
social  security  number  requirement  be 
totally  eliminated  from  both  the 
application  and  verification 
requirements,  the  Department  reminds 
commenters  that  section  202(b)(2)(a)  of 
Public  Law  101-147  specifically 
amended  section  9(d)(1)  of  the  National 
School  Lunch  Act  to  require  the  social 
security  number  of  either  the  parent  or 
guardian  who  is  the  primary  wage 
earner  or  another  appropriate  adult 
household  member,  as  designated  by  the 
Secretary,  on  the  application.  This 
requirement  is  a  condition  of  eligibility 
for  free  and  reduced  price  meals  and 
free  milk.  Section  202(b)(2)(A)  further 
requires  that  the  social  security  numbers 
of  all  adults  in  the  household  be 
provided  at  the  time  of  verification. 
Thus,  in  accordance  with  the  law,  the 
free  and  reduced  price  application  must 
contain  a  social  security  number,  and 
social  security  numbers  must  be 
obtained  for  all  adult  household 
members  if  the  household  is  selected  for 
verification. 

In  accordance  with  the  discretion 
afforded  to  the  Secretary  in  designating 
the  household  member  required  to 
provide  a  social  security  number,  the 
interim  regulation  allowed  households 
the  option  of  providing  either  the  social 
security  number  of  the  parent  or 
guardian  who  is  the  primary  wage 
earner  or  that  of  the  adult  household 


member  who  signs  the  application.  The 
Department  believed  this  would  provide 
households  with  maximum  flexibility  in 
complying  with  the  social  security 
number  requirement.  It  was  the  goal  of 
the  Department  to  simplify  the 
application  process  while  maintaining 
program  integrity.  However, 
commenters  on  the  interim  rule,  as  well 
as  other  State  and  school  officials  who 
have  informally  advised  the  Department 
cf  their  experiences  with  the  application 
process  for  the  1990-1991  School  Year, 
believe  that  providing  households  with 
this  option  actually  results  in  a 
complication  rather  than  a  simplification 
of  the  application  procedures  and  adds 
to  the  paperwork  and  administrative 
burdens. 

After  considering  these  comments,  the 
Department  has  decided  that  eliminating 
the  option  of  providing  the  social 
security  number  of  the  primary  wage 
earner  would  simplify  completion  of  the 
application  by  households,  while 
maintaining  the  integrity  of  the  program. 
As  pointed  out  by  one  commenter.  any 
adult  household  member  is  permitted  to 
complete  and  sign  the  application.  Thus, 
even  with  eliminating  the  option,  the 
household  is  still  afforded  the 
opportunity  of  having  o/jy  adult 
household  member  sign  the  application, 
including  the  primary  wage  earner. 
Flexibility  is.  therefore,  not 
compromised  because  the  household 
continues  to  be  vested  with  the  option  of 
selecting  which  adult  household  member 
it  wishes  to  sign  the  application  and 
render  his  or  her  social  security  number, 
or  an  indication  that  he  or  she  does  not 
possess  one.  In  signing  the  application, 
the  household  member  is  attesting  to  the 
completeness  and  correctness  of  the 
information  submitted  by  the  household 
to  obtain  Federal  benefits  and 
acknowledging  that  he/she  is  aware  of 
the  penalties  for  misrepresentation  of 
information.  This  change,  therefore,  will 
not  result  in  any  reduction  in  program 
accountability.  Consequently,  this  final 
rulemaking  amends  §§  245.2(a-4)  and 
245.e(a)  to  require  that  a  completed 
application  include  the  social  security 
number  of  the  adult  household  member 
who  signs  the  application.  This  final  rule 
also  makes  appropriate  changes  to  the 
Privacy  Act  Statement  contained  in 
S  245.6(a)(1)  to  reflect  this  change. 

One  commenter  addressed  the 
prototype  Privacy  Act  Statements     . 
contained  in  §5  245.6(a)(1)  and 
245.6a(a)(2)(i).  This  commenter  believed 
that  the  information  provided  to 
households  is  too  extensive.  Section  7(b) 
of  the  Privacy  Act  of  1974  (Pub.  L  93- 
579,  5  U.S.C.  552a  note)  requires  Federal, 
State  or  local  govemnrent  agencies 


Paderal  Register 

which  request  an  individual  to  c 
his/her  social  security  number  r 
informed  (1)  whether  that  discio 
mandatory  or  voluntary,  (2)  by  \ 
statutory  authority  or  other  autl; 
each  number  is  solicited,  and  (3 
uses  will  be  made  of  the  numbei 
Department's  prototype  Privacy 
Statement  fulfilling  these  criteri; 
been  incorporated  into  SS  245.6( 
and  245.6a(a](2)  of  the  regulatioi 
governing  free  and  reduced  pric 
eligibility  and  has  been  includet 
Department's  prototype  free  ant 
reduced  price  application.  The 
Department  emphasizes  that  thi 
statement  is  a  prototype  statemi 
designed  to  be  used  by  all  State 
school  food  authorities.  In  addn 
the  third  criterion,  uses  that  ma) 
made  of  applicants'  social  secur 
numbers,  the  Department  attem] 
include  all  conceivable  uses  tha 
school  food  authority  may  make 
social  security  number.  State  ag 
and  school  food  authorities  may 
wish,  alter  the  prototype  Privaci 
statement  to  reflect  the  manner 
individual  social  security  numb« 
be  used.  Indeed,  the  prototype  P 
Act  statement  must  be  altered  ii 
State  or  the  local  school  food  au 
contemplates  using  the  social  se 
numbers  in  a  manner  not  envisir 
the  prototype.  It  is  the  responsih 
State  agencies  and  school  food 
authorities  to  ensure  that  the  Pri 
Act  Statement  they  use  does,  in 
comply  with  all  Privacy  Act 
requirements.  The  Department  c 
to  recommend  that  State  agencii 
school  food  authorities  consult  \ 
their  legal  counsel  in  this  area. 

Income  Informatioa 

Section  202(b)(2)(B){i)  of  Publi 
101-147  amended  section  9(d)(2) 
the  National  School  Lunch  Act  ( 
U.S.C.  1758(d)(2)(A))  to  require  t 
households  provide  appropriate 
documents  relating  to  the  incom 
household  so  that  the  local  scho 
officials  may  calculate  total  hou 
income  to  determine  eligibility  f( 
and  reduced  price  benefits.  The 
regulation  amended  S  245.2(a-3) 
redefine  "current  income"  to  me 
income  received  during  the  mon 
to  application  and  to  remove  the 
reference  to  annualization  of  inc 
Additionally,  the  interim  regulat 
provided  that,  when  the  prior  m( 
income  does  not  accurately  refle 
household's  annual  rate  of  incor 
eligibility  shall  be  based  on  the 
household's  projected  annual  in( 

Only  one  commenter  addressc 
revised  definition  of  "current  inc 
This  commenter  concurred  with 
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member  who  signs  the  application.  The 
Department  believed  this  would  provide 
households  with  maximum  flexibility  in 
complying  with  the  social  security 
number  requirement.  It  was  the  goal  of 
the  Department  to  simplify  the 
application  process  while  maintaining 
program  integrity.  However, 
commenters  on  the  interim  rule,  as  well 
as  other  State  and  school  officials  who 
have  informally  advised  the  Department 
of  their  experiences  with  the  application 
process  for  the  1990-1991  School  Year, 
believe  that  providing  households  with 
this  option  actually  results  in  a 
complication  rather  than  a  simplification 
of  the  application  procedures  and  adds 
to  the  paperwork  and  administrative 
burdens. 

After  considering  these  comments,  the 
Department  has  decided  that  eliminating 
the  option  of  providing  the  social 
security  number  of  the  primary  wage 
earner  would  simplify  completion  of  the 
application  by  households,  while 
maintaining  the  integrity  of  the  program. 
As  pointed  out  by  one  commenter,  any 
adult  household  member  is  permitted  to 
complete  and  sign  the  application.  Thus, 
even  with  eliminating  the  option,  the 
household  is  still  afforded  the 
opportunity  of  having  o/jy  adult 
household  member  sign  the  application, 
including  the  primary  wage  earner. 
Flexibility  is,  therefore,  not 
compromised  because  the  household 
continues  to  be  vested  with  the  option  of 
selecting  which  adult  household  member 
it  wishes  to  sign  the  application  and 
render  his  or  her  social  security  number, 
or  an  indication  that  he  or  she  does  not 
possess  one.  In  signing  the  application, 
the  household  member  is  attesting  to  the 
completeness  and  correctness  of  the 
information  submitted  by  the  household 
to  obtain  Federal  benefits  and 
acknowledging  that  he/she  is  aware  of 
the  penalties  for  misrepresentation  of 
information.  This  change,  therefore,  will 
not  result  in  any  reduction  in  program 
accountability.  Consequently,  this  final 
rulemaking  amends  §§  245.2(a-4)  and 
245.6(a)  to  require  that  a  completed 
application  include  the  social  security 
number  of  the  adult  household  member 
who  signs  the  application.  This  final  rule 
also  makes  appropriate  changes  to  the 
Privacy  Act  Statement  contained  in 
§  245.6(a)(1)  to  reflect  this  change. 

One  commenter  addressed  the 
prototype  Privacy  Act  Statements     . 
contained  in  §§  245.6(a)(1)  and 
245.6a(a)(2)(i).  This  commenter  believed 
that  the  information  provided  to 
households  is  too  extensive.  Section  7(b) 
of  the  Privacy  Act  of  1974  (Pub.  L.  93- 
579,  5  U.S.C.  552a  note)  requires  Federal, 
State  or  local  government  agencies 
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which  request  an  individual  to  disclose 
his/her  social  security  number  must  be 
informed  (1)  whether  that  disclosure  is 
mandatory  or  voluntary.  (2)  by  what 
statutory  authority  or  other  authority 
each  number  is  solicited,  and  (3)  what 
uses  will  be  made  of  the  number.  The 
Department's  prototype  Privacy  Act 
Statement  fulfilling  these  criteria  has 
been  incorporated  into  §S  245.6(a)(1) 
and  245.6a(a)(2)  of  the  regulations 
governing  free  and  reduced  price 
eligibility  and  has  been  included  in  the 
Department's  prototype  free  and 
reduced  price  application.  The 
Department  emphasizes  that  this 
statement  is  a  prototype  statement 
designed  to  be  used  by  all  States  and 
school  food  authorities.  In  addressing 
the  third  criterion,  uses  that  may  be 
made  of  applicants'  social  security 
numbers,  the  Department  attempted  to 
include  all  conceivable  uses  that  a 
school  food  authority  may  make  of  the 
social  security  number.  State  agencies 
and  school  food  authorities  may.  if  they 
wish,  alter  the  prototype  Privacy  Act 
statement  to  reflect  the  manner  in  which 
individual  social  security  numbers  may 
be  used.  Indeed,  the  prototype  Privacy 
Act  statement  must  be  altered  if  the 
State  or  the  local  school  food  authority 
contemplates  using  the  social  security 
numbers  in  a  manner  not  envisioned  on 
the  prototype.  It  is  the  responsibility  of 
State  agencies  and  school  food 
authorities  to  ensure  that  the  Privacy 
Act  Statement  they  use  does,  in  fact, 
comply  with  all  Privacy  Act 
requirements.  The  Department  continues 
to  recommend  that  State  agencies  and 
school  food  authorities  consult  with 
their  legal  counsel  in  this  area. 

Income  Information 

Section  202(b)(2)(B)(i)  of  Public  Law 
101-147  amended  section  9(d)(2)(A)  of 
the  National  School  Lunch  Act  (42 
U.S.C.  1758(d)(2)(A))  to  require  that 
households  provide  appropriate 
documents  relating  to  the  income  of  the 
household  so  that  the  local  school 
officials  may  calculate  total  household 
income  to  determine  eligibility  for  free 
and  reduced  price  benefits.  The  interim 
regulation  amended  S  245.2(a-3)  to 
redefine  "current  income"  to  mean 
income  received  during  the  month  prior 
to  application  and  to  remove  the 
reference  to  annualization  of  income. 
Additionally,  the  interim  regulation 
provided  that,  when  the  prior  month's 
income  does  not  accurately  reflect  the 
household's  annual  rate  of  income, 
eligibility  shall  be  based  on  the 
household's  projected  annual  income. 

Only  one  commenter  addressed  the 
revised  definition  of  "current  income." 
This  commenter  concurred  with  defining 


income  as  income  received  during  the 
prior  month,  because  this  approach  is 
less  cumbersome  that  annualizing 
income.  Therefore,  this  final  rule  adopts, 
without  change,  the  definition  of 
"current  income"  as  stated  in  the  interim 
rule. 

The  interim  rule  also  amended 
!§  245.2(a-4)  and  245.6(a)  to  eliminate 
the  requirement  that  households  provide 
a  total  monthly  income  figure  on  the 
application.  The  interim  regulation 
required  households  to  list  the  income 
received  by  each  member  during  the 
prior  month  identified  by  the  source  of 
the  income  (such  as  earnings  from  work, 
payments  from  welfare  or  retirement 
pensions),  and  the  frequency  with  which 
each  member  received  the  income  (such 
as  weekly,  every  2  weeks,  monthly,  etc). 
Section  245.6(b)  of  the  interim  rule 
specified  that  it  is  the  responsibility  of 
the  determining  official  to  use  the 
individual  income  information  provided 
by  the  household  to  calculate  the 
household's  total  monthly  income  when 
making  an  eligibility  determination. 

Ten  commenters  specifically 
addressed  the  issue  of  income 
information  on  the  free  and  reduced 
price  application.  The  majority  of  these 
commenters  supported  eliminating  the 
requirement  that  households  provide  a 
total  income  figure  on  the  free  and 
reduced  price  application.  As  one 
commenter  noted,  the  total  household 
income  is  usually  calculated  by  the 
determining  official  so  there  is  no  need 
to  have  the  household  also  total  its 
income.  This  observation  corresponds  to 
the  comments  of  other  State  and  local 
officials,  including  those  that  served  on 
a  task  force  convened  by  the 
Department  in  1989  for  the  purpose  of 
simplifying  and  clarifying  the 
application  process.  It  should  be  noted, 
however,  that  one  commenter  opposed 
the  elimination  of  the  requirment  that 
households  provide  a  total  income  figure 
because  calculating  total  income  adds  to 
the  determing  official's  paperwork. 

Section  202(b)(2)(B)(i)  of  Public  Law 
101-147  mandated  that  the  Department 
require  households  to  submit  to  the  local 
school  food  authority  appropriate 
documentation  of  household  income  to 
enable  the  school  food  authority  to 
calculate  the  total  household  income 
when  making  free  and  reduced  price 
eligibility  determinations.  Sections 
245.2(a-4)  and  245.6(a)  reflect  this  intent 
that  the  total  income  calculation  is  to  be 
performed  by  the  school  food  authority 
rather  than  the  applicant  household. 
Moreover,  the  Department  believes  that 
school  officials  are  less  likely  than 
households  to  calculate  total  household 
income  incorrectly,  and.  as  a  result,  the 


determination  process  should  be  less 
confusing  than  in  the  past.  Therefore, 
this  final  regulation  retains  the  interim 
rule's  elimination  of  the  requirement 
that  the  household  provide  a  total 
income  figure  on  the  application. 

To  enable  school  officials  to  calculate 
total  monthly  income,  §  245.2(a-4]  of  the 
interim  rule  required  that,  in  addition  to 
listing  income  by  individual  and  source, 
the  household  must  indicate  the 
frequency  with  which  income  is 
received.  The  intent  was  to  relieve  the 
household  of  the  burdens  associated 
with  converting  individual  income 
amounts  to  a  monthly  figure  and  to 
ensure  that  school  officials  had 
sufficient  information  to  determine  total 
household  income. 

The  Department  received  five 
comments  on  reporting  the  source  and 
frequency  of  income.  One  commenter 
suggested  that  only  the  income  of  the 
parent  or  guardian  be  collected,  not 
income  for  the  entire  household,  since  it 
is  the  parent  or  guardian  who  is 
responsible  for  the  child.  However, 
section  9(b)(3)  of  the  National  School 
Lunch  Act  makes  any  child  from  a 
household  whose  income  is  at  or  below 
the  applicable  family  size  income  level 
of  the  income  eligibility  guidelines  set 
forth  under  section  9(b)(1)  eligible  for  a 
free  or  reduced  price  lunch.  This 
provision  requires  that  eligibility  be 
determined  on  the  basis  of  the  income 
status  of  the  entire  household,  which  is 
consistent  with  the  treatment  of  income 
in  other  Federal  assistance  programs. 

Two  commenters  disapproved  of 
requiring  households  to  indicate  the 
source  of  income,  such  as  wages, 
welfare  payments,  etc.,  because 
households  do  not  complete  that  portion 
of  the  application  correctly  or  have 
difficulty  identifying  sources  of  income. 
The  requirement  that  households 
identify  the  source  of  individual  income 
amounts  is  not  a  new  requirement. 
Households  have  been  required  to 
indicate  the  source  of  income  amounts 
and  the  individual  who  receives  them 
since  1984.  The  pilot  study.  Income 
Verification  Pilot  Project,  conducted  by 
the  Department  to  identify  procedures  to 
reduce  fraud  and  abuse  in  the  school 
nutrition  programs  found  that  an 
application  which  requests  income  by 
source  and  by  household  member 
significantly  reduces  misreporting.  The 
majority  of  households  that  complete 
income  information  on  the  application 
have  become  accustomed  to  indicating 
income  by  individual  and  source  and  do 
not  have  a  problem  completing  this 
portion  of  the  application.  The 
Department  has  had  no  indication  that 
requiring  income  by  source  causes 
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widespread  problems.  For  this  reason 
and  because  the  Department  believes 
requiring  income  by  source  reduces 
misreporting,  this  rule  continues  to 
require  the  reporting  of  income  by 
source. 

Four  commentsrs  disapprove  of 
requiring  households  to  indicate  the 
frequency  with  which  each  household 
member  received  each  source  of  income. 
These  commenters  advised  that  many 
households  either  did  not  complete  the 
frequency  portion  of  the  income  grid  on 
the  1990-1991  free  and  reduced  price 
appHcation  or  misinterpreted  the 
requirement.  In  either  case,  requesting 
households  to  report  how  often  they 
receive  each  source  of  income 
complicates  the  application  process. 
One  of  these  commenters  added  that 
requesting  households  to  indicate  how 
often  income  is  received  implies  steady 
income,  which  is  not  the  case  for  many 
low  income  households.  This  commenter 
and  one  other  commenter  recommended 
retaining  the  previous  requirement  for 
monthly  income  amounts  on  the  free 
and  reduced  price  application.  Another 
commenter  recommended  asking  for 
yearly  income  as  reported  to  the 
Infernal  Revenue  Service. 

The  Department  has  also  received 
many  similar  comments  from  State  and 
local  program  administrators  concerning 
the  prototype  application  for  free  and 
reduced  price  meals  that  the  Department 
issued  in  the  Spring  of  1990.  Like  the 
commenters  on  the  interim  regulation, 
these  administrators  believed  that 
requiring  households  to  report  how  often 
they  receive  income  actually  had  the 
effect  of  complicating  the  application 
process  for  both  households  and  school 
determining  officials.  When  households 
misinterpreted  this  requirement  and 
completed  the  application  incorrectly, 
which  happened  with  some  frequency, 
school  officials  had  to  resolve  the 
discrepancies,  thereby  delaying  the 
approval  process  and  adding  a  burden. 
These  administrators  also  agreed  with 
commenters  that  many  low  income 
households  do  not  have  a  steady  source 
of  income  and/or  have  erratic  work 
schedules. 

The  interim  rule  required  households 
to  indicate  the  frequency  of  income 
because  the  Department  believed  that 
many  low  income  households 
experience  difficulty  in  computing 
monthly  income.  Consequently,  the 
Department  considered  that  school 
officials  would  be  in  the  best  position  to 
compute  total  household  income  using 
the  amount  and  frequency  of  income 
reported  by  the  households.  However, 
the  Department  recognizes  the  practical 
difficulties  reported  by  people  using  the 


new  system.  The  Department  also 
agrees  that  it  is  reasonable  to  ask 
households  to  assess  their  own 
circumstances  when  completing  their 
applications  and  that  households  which 
receive  income  sporadically  are  in  a 
better  position  than  the  determining 
official  to  determine  how  much  income 
is  received  monthly.  For  these  reasons, 
the  Department  is  removing  the 
requirement  that  households  report  the 
frequency  with  which  they  receive 
income.  Rather,  5  245.6(a)  of  this  fmal 
rule  will  require  only  that  households 
report  their  income  identified  by  source 
so  that  the  school  official  can  calculate 
the  households's  total  current  income  as 
prescribed  by  9  245.6(b).  The 
Department  believes  that  the  removal  of 
the  frequency  requirement  will  ensure 
that  needy  children  are  not  denied 
access  to  the  Program  while  reducing 
the  burden  on  local  school  officials. 
In  response  to  the  commenter  who 
suggested  that  eligibility  be  determined 
on  the  basis  of  yeariy  income  as 
reported  to  the  Internal  Revenue 
Service,  income  reported  on  income  tax 
forms  is  old  information  and  may  not  be 
a  good  indicator  of  the  household's 
current  circumstances. 

Summary 

Under  §  245.6(a),  the  adult  household 
member  who  signs  the  appHcation  must 
include  his/her  social  security  number 
on  the  application  for  free  and  reduced 
price  benefits  or  indicate  that  he/she 
does  not  possess  a  number.  Households 
must  also  report  on  the  application  the 
income  received,  identified  by  the 
household  member  who  received  the 
income  and  the  source  of  the  income. 
Pursuant  to  §  245.6(b),  the  information  is 
used  by  the  determining  official  to 
calculate  the  household's  current 
income.  The  definition  of  "current 
income"  under  §  245.2(a-3)  is  adopted 
from  the  interim  rule  without  change. 
Current  income  is  income  received 
during  the  month  prior  to  application.  If 
the  prior  month's  income  does  not 
accurately  reflect  the  household's 
annual  Lncome.  households  must  use 
their  projected  annual  household 
income.  The  interim  rule  verification 
provisions  in  section  245.6a  are  adopted 
without  change. 

TechiriGal  amendment 

On  July  17, 1991,  the  Department 
published  a  final  rule.  Coordinated 
Review  Effort,  at  56  FR  32920.  This  rule 
inadvertently  removed  a  sentence  from 
§  245.6(b)  which  allows  school  officials 
to  verify  the  information  provided  by 
households  on  the  application.  Today's 
rule  corrects  that  error  by  adding  this 
sentence  back  into  the  regulations. 


verbatim.  However,  the  sentence, 
"School  food  authorities  may  seek 
verification  of  the  information  on  the 
application."  has  been  moved  to  a  more 
appropriate  section.  §  245.8a(a) 
Verification  requirements. 

List  of  Subjects  in  7  CFR  Part  245 

Food  assistance  programs.  Grant 
programs-social  programs.  National 
school  lunch  program.  School  breakfast 
program.  Special  milk  program. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
amending  7  CFR  part  245  which  was 
published  at  55  FR  19237  on  May  9, 1990, 
is  adopted  as  a  final  rule  with  the 
following  change: 

PART  245— OETERMIMNG 
ELIGIBILITY  FOR  FREE  AND 
REDUCED  PRICE  MEALS  AND  FREE 
MILK  IN  SCHOOLS 

1.  The  authority  citation  for  part  246 
continues  to  read  as  follows: 

Authority:  Sees.  3,  4.  and  Ift  80  Stat.  885, 
886,  88a  as  amended  (42  U.S.C.  1772. 1773, 
1779);  sec*.  2-12. 60  StaL  23a  as  amended  (42 
U.S.C.  1751-60). 

2.  In  5  245.2  Definitions,  paragraphs 
(a-4)  introductory  text,  and  paragraphs 
{a-4)  (1)  dirough  (4)  is  amended  by  are 
revised;  to  read  as  follows: 

§245.2    Definltlona. 
•        *        *        •        ♦ 

(a-4)  Documentation  means  the 
completion  of  the  following  information 
on  a  free  and  reduced  price  application: 

(1)  names  of  all  household  members; 

(2)  income  received  by  each 
household  member,  identified  by  source 
of  the  income  (such  as  earnings,  wages, 
welfare,  pensions,  support  payments, 
unemployment  compensation,  and  social 
security  and  other  cash  income); 

(3)  the  signature  of  an  adult  household 
member;  and 

(4)  the  social  security  number  of  the 
adult  household  member  who  signs  the 
applic^ion  or  an  indication  that  he/she 
does  not  possess  a  social  security 
number. 

•        *        »        •        « 

3.  §  245.6  is  amended  as  follows: 

a.  The  introductory  text  of  paragraph 
(a)  is  revised  after  the  second  sentence: 

b.  Paragraph  (a)(1)  is  amended  by 
removing  the  first  four  sentences  and 
adding  two  new  sentences  in  their  place; 
and 

c.  Paragraph  (b)  is  amended  by 
removing  the  words  "and  frequency"  in 
the  third  sentence. 

The  revision  and  addition  read  as 
follows: 


Federal  Registi 

§  245.6    Application  for  free  an 
price  meals  and  free  milk. 

(a)  *  *  *  The  information  r 
on  the  application  with  respe 
current  income  of  the  househ 
limited  to  the  income  receive 
member  identified  by  the  hoi 
member  who  received  the  int 
the  source  of  the  income  (sue 
earnings,  wages,  welfare,  per 
support  payments,  unemploy 
compensation,  social  securitj 
cash  income).  Other  cash  inc 
includes  cash  amounts  receiv 
withdrawn  from  any  source, ; 
savings,  investments,  trust  ac 
and  other  resources  which  ar 
for  payment  of  the  price  of  a 
meals  or  milk.  Additionally,  t 
application  shall  require  appl 
provide  the  names  of  all  hous 
members  and  the  social  secui 
of  the  adult  household  memb 
signs  the  application.  In  lieu  i 
security  number,  the  househc 
indicate  the  adult  household 
who  signs  the  application  dot 
possess  a  social  security  nuir 
However,  if  application  is  bei 
for  a  child  who  is  a  member  ( 
stamp  household  or  an  AFDC 
unit,  the  application  shall  em 
household  to  provide  the  app 
food  stamp  or  AFDC  case  nui 
of  names  of  all  household  me 
household  income  informatio 
social  security  number.  The  a 
shall  also  contain  substantial 
following  statements: 

(1)  Section  9  of  the  Nations 
Lunch  Act  requires  that,  unle 
child's  food  stamp  or  AFDC  c 
number  is  provided,  you  mus 
the  social  security  number  of 
household  member  signing  th 
application  or  indicate  that  tl 
household  member  signing  th 
application  does  not  have  80( 
number.  Provision  of  a  social 
number  is  not  mandatory,  bu' 
security  number  is  not  given  i 
indication  is  not  made  that  th 
does  not  have  such  a  number 
application  cannot  be  approv 


4.  In  S  245.6a,  a  new  senter 
to  the  begirming  of  paragraph 
introductory  text  to  read  as  fi 

§  245.6a    Verification  requirem< 

(a)  •  *  *  School  officials  m 
verification  of  the  informatioi 
application. 
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verbatim.  However,  the  sentence, 
"School  food  authorities  may  seek 
verification  of  the  information  on  the 
apphcation."  has  been  moved  to  a  more 
appropriate  section.  5  245.6a(a) 
Verification  requirements. 

List  of  Subjects  in  7  CFR  Part  245 

Food  assistance  programs.  Grant 
prograras-sodal  programs.  National 
school  lunch  program.  School  breakfast 
program.  Special  milk  program. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
amending  7  CFR  part  246  which  was 
published  at  55  FR  19237  on  May  9, 1990. 
is  adopted  as  a  final  rule  with  the 
following  change: 

PART  245— DETERMINING 
EUGIBILITY  FOR  FREE  AND 
REDUCED  PRICE  MEALS  AND  FREE 
MILK  IN  SCHOOLS 

1.  The  authority  citation  fcwr  part  246 
continues  to  read  as  follows: 

Authority:  Sees.  3,  4,  and  Ift  80  Stat.  885, 
888.  88a  as  amended  (42  U.S.C.  1772. 1773. 
1779);  sec*.  2-12.  60  SUL  230,  as  amended  (42 
U.S.C.  1751-60). 

2.  In  5  245.2  Definitions,  paragraphs 
(a-4)  introductory  text  and  paragraphs 
(a-4)  (1)  through  (4)  is  amended  by  are 
revised;  to  read  as  follows: 

§245.2    Definitions. 
•         •         ♦         •         ♦ 

(a-4)  Documentation  means  the 
completion  of  the  following  information 
on  a  free  and  reduced  price  application: 

(1)  names  of  all  household  members; 

(2)  income  received  by  each 
household  member,  identified  by  source 
of  the  income  (such  as  earnings,  wages, 
welfare,  pensions,  support  payments, 
unemployment  compensation,  and  social 
security  and  other  cash  income); 

(3)  the  signature  of  an  adult  household 
member;  and 

(4)  the  social  security  number  of  the 
adult  household  member  who  signs  the 
applic^ion  or  an  indication  that  he/she 
does  not  possess  a  social  security 
number. 

•        •        »        »        • 

3.  §  245.6  is  amended  as  follows: 

a.  The  inti'oductory  text  of  paragraph 
(a)  is  revised  after  the  second  sentence; 

b.  Paragraph  (a)(1)  is  amended  by 
removing  the  first  four  sentences  and 
adding  two  new  sentences  in  their  place; 
and 

c.  Paragraph  (b)  is  amended  by 
removing  the  words  "and  frequency"  in 
the  third  sentence. 

The  revision  and  addition  read  as 
follows: 


§  245.6    Application  for  free  and  reduced 
price  meals  and  free  milk. 

(a)  *  *  *  The  information  requested 
on  the  application  with  respect  to  the 
current  income  of  the  household  shall  be 
limited  to  the  income  received  by  each 
member  identified  by  the  household 
member  who  received  the  income,  and 
the  source  of  the  income  (such  as 
earnings,  wages,  welfare,  pensions, 
support  payments,  unemployment 
compensation,  social  security  and  other 
cash  income).  Other  cash  income 
includes  cash  amounts  received  or 
withdrawn  from  any  source,  including 
savings,  investments,  trust  accounts, 
and  other  resources  which  are  available 
for  payment  of  the  price  of  a  child's 
meals  or  milk.  Additionally,  the 
application  shall  require  applicants  to 
provide  the  names  of  all  household 
members  and  the  social  security  number 
of  the  adult  household  member  who 
signs  the  application.  In  lieu  of  a  social 
security  number,  the  household  may 
indicate  the  adult  household  member 
who  signs  the  application  does  not 
possess  a  social  security  number. 
However,  if  application  is  being  made 
for  a  child  who  is  a  member  of  a  food 
stamp  household  or  an  AFDC  assistance 
unit,  the  application  shall  enable  the 
household  to  provide  the  appropriate 
food  stamp  or  AFDC  case  number  in  lieu 
of  names  of  all  household  members, 
household  income  information  and 
social  security  number.  The  application 
shall  also  contain  substantially  the 
following  statements: 

(1)  Section  9  of  the  National  School 
Lunch  Act  requires  that,  unless  your 
child's  food  stamp  or  AFDC  case 
number  is  provided,  you  must  include 
the  social  security  number  of  the  adult 
household  member  signing  the 
application  or  indicate  that  the 
household  member  signing  the 
application  does  not  have  social  security 
number.  Provision  of  a  social  security 
number  is  not  mandatory,  but  if  a  social 
security  number  is  not  given  or  an 
indication  is  not  made  that  the  signer 
does  not  have  such  a  number,  the 
application  cannot  be  approved. 


4.  In  S  245.6a.  a  new  sentence  is  added 
to  the  beginning  of  paragraph  (a) 
introductory  text  to  read  as  follows: 

S  245.6a    Verification  requirement*. 

(a)  *  *  *  School  officials  may  seek 
verification  of  the  information  on  the 
application. 


Dated:  )uly  17. 1991. 
Betty  Jo  Nelsen. 

Administrator.  Food  and  Nutrition  Service. 
[FR  Doc.  91-17520  Filed  7-23-91: 8:45  am] 

BILLING  CODE  3410-30-M 

Farmers  Home  Administration 

7  CFR  Part  1951 

Servicing  Cases  Where  Unauthorized 
Loan  or  Other  Financial  Assistance 
Was  Received— Farmer  Programs 

agency:  Farmers  Home  Administration, 
USDA. 

action:  Final  rule. 

SUIMIMARY:  The  Farmers  Home 
Administration  amends  its  regulations 
to  clarify  the  actions  to  be  taken  by  the 
agency,  when  the  borrower  received 
loan  servicing  and  was  later  determined 
not  eligible.  This  amendment  is 
necessary  because  the  present 
regulations  do  not  clearly  address 
unauthorized  loan  servicing  assistance. 
The  intended  effect  of  this  action  is  to 
provide  a  procedure  whereby  field 
officers  can  service  loans  when 
unauthorized  loan  servicing  was 
granted. 

EFFECTIVE  DATE:  July  24, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  W.  Thompson,  Farmer  Programs 
Loan  Servicing  and  Property 
Management  Division,  FmHA,  USDA, 
room  5441-S,  14th  and  Independence 
Ave.  SW..  Washington,  DC  20250. 
Telephone  (202)  475-4011. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  has  no 
impact  on  FmHA  borrowers  or  other 
members  of  the  public  and  it  involves 
only  internal  Agency  management.  It  is 
the  policy  of  this  Department  that  rules 
relating  to  public  property,  loans,  grants, 
benefits,  or  contracts  shall  be  published 
for  comments  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
since  it  involves  only  internal  Agency 
management  and  publication  for 
comment  is  unnecessary.  Specifically, 
the  procedures  are  only  being  clarified 
to  aid  the  field  staff  in  servicing 
accounts  that  have  received 
unauthorized  loan  servicing  under 
subpart  S  of  7  CFR  part  1951. 


Intergovenunental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  to  notice  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983) 
and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23, 1983), 
Emergency  Loans,  Farm  Operation 
Loans,  and  Farm  Ownership  Loans  are 
excluded  from  the  scope  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials. 

The  Soil  and  Water  Loan  program  is 
subject  to  the  provisions  of  Executive 
Order  12372  and  subpart  J  of  part  1940. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance: 

10.404 — Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 
10.416— Soil  and  Water  Loans 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  the 
final  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Public 
Law  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Discussion 

The  regulations  governing 
unauthorized  assistance  are  contained 
in  7  CFR  part  1951  subpart  L.  However, 
unauthorized  loan  servicing  assistance 
is  not  clearly  covered  in  this  subpart. 

An  Office  of  Inspector  General  (OIG) 
audit,  number  D46673-5-SF(3),  identified 
numerous  errors  committed  by  the 
agency  in  reviewing  and  processing 
borrower  applications  for  restructuring 
of  delinquent  debt.  OIG  recommended 
that  the  Office  of  General  Counsel 
(OGC)  provide  guidance  to  the  agency 
on  corrective  actions  in  these  cases. 

OGC  recognized  that  errors  in  loan 
servicing  applications  may  have 
originated  with  the  agency,  the 
borrower,  or  a  third  party.  Therefore, 
each  case  would  have  to  be  considered 
separately. 

This  rule  clarification  gives  guidance 
to  the  agency  on  corrective  actions  as 
recommended  by  OGC.  An  important 
recommendation  was  that  if  the 
Government's  best  interest  was  to 
continue  with  the  borrower,  then  the 
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borrower  could  be  serviced  under  7  CFR 
part  1951  subpart  S. 

Very  little  change  is  needed  fn  the  text 
of  the  regulation  because  most  of  the 
language  already  exists.  AH  that  w 
needed  is  to  inchide  a  definition  of 
unauthorized  loan  servicing,  and 
references  to  it,  in  the  appropriate 
places,  in  the  regulation.  Therefore, 
unauthorized  loan  servicing  assistance 
will  be  treated  in  the  same  manner  as 
unauthorized  loan  making. 

List  of  Subjects  in  7  CFR  Part  1961 

Loan  programs — Housing  and 
Community  development.  Rent 
subsidies,  Subsidies. 

Therefore,  chapter  XVIH,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951, 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989,  42  U.S.C.  1480,  5 
U.S.C.  301,  7  CFB  2^.  and  7  CFR  2.70. 

Subpart  L— Servteino  Cases  Where 
Unauthorized  Loan  or  Other  Financial 
Assistance  Was  Received— Farmer 
Programs 

2.  Section  1951.552  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 

§1tS1352    DefimtioRs. 


(g)  Unauthorized  Assistance.  Any 
loan,  primary  loan  servicing  action, 
including  Net  Recovery  Buyout,  or 
interest  subsidy  received  for  whicK 
there  was  no  authorization,  for  which 
the  borrower  was  not  eligible,  or  which 
was  obligated  from  the  wrong 
appropriation  or  fund.  An  unauthorized 
interest  subsidy  is  a  benefit  recsived 
through  a  loan  that  was  made  at  a  lower 
interest  rate  than  that  to  which  the 
borrower  was  entitled,  whether  the 
incorrect  interest  rate  was  selected 
erroneously  by  the  approval  official,  or 
the  documents  were  prepared  in  error. 

3.  Section  1951.561  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(l}  to  read  as  follows: 

§1951.561    Servicing  options  Inlteual 
liquidation  or  legal  action. 

♦•*•"• 

(a)  *  •  * 

(1)  Entire  loan,  or  loan  sen'icing 
unauthorized.  When  the  entire  loan,  or 
all  or  a  portion  of  primary  lo€in 
servicing,  is  detarmined  to  be 
unauthorized  because  the  borrower  was 
not  eligible,  or  because  the  loan  or 
primary  loan  servicing  was  approved  for 


unauthorized  purposes,  the  following 
alternatives  will  be  considered  in  the 
order  listed: 
•        »»••■ 

Dated:  June  27. 1991. 

La  Verne  Ausman, 

Administrator.  Farmers  Home 
Administration. 

(FR  Doc.  91-17565  Filed  7-23-91;  8:45  am] 

BRiJNS  cose  M10-07>4I 


Animal  and  Plant  Health  Inspection 
Service 


9  CFR  Part  92 


[Docket  Na  91-034] 

Horses  From  Canada 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Final  rule. 


SUMMARY:  We  are  amending  the 
regulations  concerning  the  importation 
of  horses  from  Canada  to  (1)  no  longer 
require  USDA  veterinary  port  inspection 
for  horses  coming  into  the  United  States 
from  Canada  under  temporary  Customs 
authcxization  for  a  period  not  to  exceed 
30  days  from  the  date  the  heakh 
certificate  for  the  horse  is  issued  and  to 
allow  die  use  of  the  certificate  each  time 
the  animal  is  imported  into  the  United 
States,  at  any  Customs  land  border  port 
designated  for  horses  from  Canada, 
during  the  30-day  period:  and  (2)  to 
permit  horses  of  United  States  origin 
that  enter  Canada  under  an  export 
health  certificate  vabd  for  a  period  of  30 
days  from  Ae  date  of  issue,  to  re-enter 
the  United  States  an  unlimited  number 
o£  times  during  the  30-day  period, 
without  USDA  veterinary  port 
inspection,  at  any  Customs  land  border 
port  of  entry  desipiated  for  aniriKris 
from  Canada,  when  accompanied  by  the 
original  export  health  certificate  under 
which  they  were  permitted  entry  into 
Canada.  These  actions  are  warranted 
because  they  will  reduce  unnecessary 
restrictions  on  the  importation  of  horses 
and  reduce  transportation  costs  without 
causing  a  significant  increase  in  the  risk 
of  introducing  communicable  animal 
diseases. 

EFFECTIVE  DATE:  August  23, 1991. 

FOR  FURTHER  INFORMATIOH  CONTACT. 

Dr.  Samuel  Richeson,  Senior  Staff 
Veterinarian.  VS.  APHia  USDA.  room 
764.  Federal  Building,  6505  Belcrest 
Road,  Hyattsville.  MD  20782,  (3011  43&- 
8144. 


8in>PLEMENTARY  tNFOmMTIOH: 

Background 

The  regulations  in  9  CFR  port  92. 
referred  to  below  as  the  regulations, 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products,  including  horses  from  Canada, 
to  prevent  the  introduction  into  the 
United  States  of  various  animal 
diseases. 

Ob  December  28. 1900.  we  published 
in  the  Federal  Register  (55  FR  53310- 
53312.  Docket  No.  90-060).  a  proposal  to 
amend  §  92.317(a)  to  no  longer  require 
inspection  of  horses  imported  from 
Canada  under  temporary  Customs 
authorization,  for  a  stay  not  to  exceed  30 
days  from  the  date  of  issue  of  the 
certificate,  and  to  allow  the  certificate 
issued  to  be  valid  for  multiple 
importations  into  the  United  Slates 
throughout  the  30-day  period.  We  also 
proposed  to  amend  §  92.317(b)  to  allow 
horses  of  United  States  origin  to  be 
imported  into  Canada  under  an  export 
health  certificate  which  would  be  valid 
for  30  days  from  the  date  of  issue  and. 
during  the  30-day  period,  alkrw 
unlimited  re-entries  mto  the  United 
States  without  inspection,  through  any 
U.S.  Customs  land  border  port 
designated  for  the  entry  of  animals  from 
Canada. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
February  28. 1§91.  We  received  17 
comments.  Twelve  comments  were  in 
favor  of  the  proposed  rule.  They 
indicated  that  adopting  the  proposal  as 
a  final  rule  would  benefit  individuals 
crossing  the  border  with  animals  used  in 
their  hobbies  or  sporting  events,  making 
it  more  convenient  and  cost  effective  by 
allowing  them  to  cross  the  border  freely 
within  the  30-day  period. 

Three  commenters  supported  the 
proposed  rule  but  recommended  that  the 
term  "health  certificate"  be  changed  to 
"certificate  of  veterinary  inspection." 
These  organizations  stated  concerns  in 
the  veterinary  community  about  signing 
statements  that  imply  a  warranty  as  to 
the  "health"  of  an  animal.  Therefore, 
they  would  prefer  that  the  certificate  be 
titled  "certificate  of  veterinary 
inspection."  They  asserted  that  this  title 
would  more  accurately  describe  the  true 
nature  of  the  document  and  the  medical 
examination  on  which  it  is  based.  We         < 
do  not  feel  that  there  is  sufficient  cause 
at  this  time  to  change  the  term.  "Health 
certificate"  is  understood  by  members  of 
the  veterinary  community  and  the  public 
to  reflect  that  the  animal  has  been 
inspected. 

One  commenter  supported  the 
proposed  rule  but  requested  that  we  go 
one  step  further  and  go  to  a  "passport" 


Federal  Registe 

system,  a  document  that  woul 
for  a  set  period  of  time  agreed 
both  the  U.S.  and  Canada,  anc 
could  be  renewed  in  either  coi 
document  would  allow  moven 
between  the  U.S.  and  Canada 
requiring  requalification  by  ve 
inspection.  We  will  consider  tl 
possibility  of  a  "passport '  sys 
the  Canadian  government,  ant 
amendments  to  that  effect  woi 
subject  of  a  fbture  rulemaking, 
The  final  commenter  was  co 
that  persons  moving  horses  ac 
border  for  more  than  a  30-day 
could  claim  to  be  moving  unde 
day  provision  and  thus  avoid  i 
The  commenter  suggests  remo 
30-day  certificate  provision  or 
some  procedures  to  ensure  tha 
moved  across  the  border  for  m 
30  days  are  Inspected.  We  plai 
clearly  identify  those  horses  tl: 
exempt  from  the  port  inspectio 
requirement  The  health  certifi 
indicate  whether  the  horses  ar 
on  a  temporary  (30-ddy)  or  per 
basis.  This  will  prevent  false  c 
temporary  status  and  will  facil 
ability  to  track  individuals  and 
compliance  with  the  30-day  cei 

Executive  Order  12291  and  Re{ 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  O 
12291.  and  we  have  determinec 
not  a  "major  rule."  Based  on  in 
compiled  by  the  Department,  w 
determined  that  this  rule  will  h 
effect  on  the  economy  of  less  tl 
million,  will  not  cause  a  major 
in  costs  or  prices  for  consumer 
individual  industries,  Federal, ! 
local  government  agencies,  or 
geographic  regions;  and  will  no 
significant  adverse  effect  on 
competition,  employment  inves 
productivity,  irmovation.  or  on 
ability  of  United  States-based 
enterprises  to  compete  with  for 
based  enterprises  in  domestic  c 
markets. 

This  rule  affects  Canadian  ar 
importers  and  shippers  of  horse 
of  these  businesses  would  be  ci 
small  entities.  This  rule  will  red 
number  of  times  the  animal  has 
requalified  by  veterinary  inspec 
movement  and  would  result  in  i 
reduction  of  transportation  cost 
change  will  increase  efficiency 
convenience  of  import  operatioi 
on  the  experience  of  APHIS  ins 
over  the  last  five  years,  we  do  r 
anticipate  any  significant  chanj 
number  of  horses  moving  betwe 
United  States  and  Canada  as  a 
this  rule. 
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ugust  23. 1991. 

UMATIOH  CONTACT. 

»n.  Senior  Staff 
^PHIS,  USDA.  room 
ig.  6503  Belcrest 
\iD  20782.  (301)  436- 


SUPPLEMENTAMY  INFOmHATIOH: 

Background 

The  reguiationa  in  9  CFR  port  92. 
referred  to  below  as  the  regulations, 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products,  including  horses  from  Canada, 
to  prevent  the  introduction  into  the 
United  States  of  various  animal 
diseases. 

Ob  December  28. 1990.  we  published 
in  the  Fedecal  Register  (55  FR  53310- 
53312.  Docket  No.  90-069),  a  proposal  to 
amend  §  92.317(a)  to  no  longer  require 
inspection  of  horses  imported  from 
Canada  under  temporary  Customs 
authorization,  for  a  stay  not  to  exceed  30 
days  from  the  date  of  issue  of  the 
certificate,  and  to  allow  the  certificate 
issued  to  be  valid  for  multiple 
importations  into  the  United  States 
throughout  the  30-day  period.  We  also 
proposed  to  amend  9  92.317(b)  to  allow 
horses  of  United  States  origin  to  be 
imported  into  Canada  under  an  export 
health  certificate  which  would  be  valid 
for  30  days  from  the  date  of  issue  and, 
during  the  30-day  period,  allow 
unlimited  re-entries  into  the  United 
States  without  inspection,  through  any 
U.S.  Customs  land  border  port 
designated  for  the  entry  of  animals  from 
Canada. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
February  28. 1991.  We  received  17 
comments.  Twelve  comments  wrere  in 
favor  of  the  proposed  rule.  They 
indicated  that  adopting  the  proposal  as 
a  final  rule  would  benefit  individuals 
crossing  the  border  with  animals  used  in 
their  hobbies  or  sporting  events,  making 
it  more  convenient  and  cost  effective  by 
allowing  them  to  cross  the  border  freely 
within  the  30-day  period. 

Three  commenters  supported  the 
proposed  rule  but  recommended  that  the 
term  "health  certificate"  be  changed  to 
"certificate  of  veterinary  inspection." 
These  organizations  stated  concerns  rn 
the  veterinary  community  about  signing 
statements  that  imply  a  warranty  as  to 
the  "health~  of  an  animal.  Therefore, 
they  would  prefer  that  the  certiffcate  be 
titled  "certificate  of  veterinary 
inspection."  They  asserted  that  this  title 
would  more  accurately  describe  the  true 
nature  of  the  document  and  the  medical 
examination  on  which  it  ia  based.  We         •» 
do  not  feel  that  there  is  sufficient  cause 
at  this  time  to  change  the  term.  "Health 
certificate"  ia  understood  by  member*  of 
the  veterinary  community  and  the  public 
to  reflect  that  the  animal  has  been 
inspected. 

One  commenter  supported  the 
proposed  rule  but  requested  that  we  go 
one  step  further  and  go  to  a  "passport" 


system,  a  document  that  would  be  valid 
for  a  set  period  of  time  agreed  upon  by 
both  the  U.S.  and  Canada,  and  that 
could  be  renewed  in  either  country.  The 
document  would  allow  movement 
between  the  U.S.  and  Canada  without 
requiring  requalification  by  veterinary 
inspection.  We  will  consider  the 
possibility  of  a  "passport '  system  with 
the  Canadian  government,  and  any 
amendments  to  that  effect  would  be  the 
subject  of  a  future  rulemaking. 

The  final  commenter  was  concerned 
that  persons  moving  horses  across  the 
border  for  more  than  a  30-day  period 
could  claim  to  be  moving  under  the  30- 
day  provision  and  thus  avoid  inspection. 
The  commenter  suggests  removal  of  the 
30-day  certificate  provision  or  the  use  of 
some  procedures  to  ensure  that  horses 
moved  across  the  border  for  more  than 
30  days  are  Inspected.  We  plan  to 
clearly  identify  those  horses  that  are 
exempt  from  the  port  inspection 
requirement  The  health  certificate  will 
indicate  whether  the  horses  are  entering 
on  a  temporary  (30-ddy)  or  permanent 
basis.  This  will  prevent  false  claims  to 
temporary  status  and  will  facilitate  our 
ability  to  track  individuals  and  to  verify 
compliance  with  the  30-day  certificate. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have    • 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million,  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State.  «• 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  irmovation.  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  affects  Canadian  end  U.S. 
importers  and  shippers  of  horses.  Most 
of  these  businesses  would  be  considered 
small  entities.  This  rule  will  reduce  the 
number  of  times  the  animal  has  to  be 
requahfied  by  veterinary  inspection  for 
movement  and  would  result  in  a 
reduction  of  transportation  costs.  This 
change  will  increase  efficiency  and 
convenience  of  import  operations.  Based 
on  the  experience  of  APHIS  inspectors 
over  the  last  five  years,  we  do  not 
anticipate  any  significant  change  in  the 
number  of  horses  moving  between  the 
United  States  and  Canada  as  a  result  of 
this  rule. 


Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  livestock  products. 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation.  Wildlife. 

PART  92— IMPORTATIOM  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS,  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622. 19  U.S.C  1306.  21 
U.S.C.  102-105,  111.  134a,  134b.  134c,  134d, 
134f,  and  135,  31  VS.C.  9701,  7  CFR  2.17,  251, 
and  371.2(d). 

2.  Section  92.317  is  amended  as 
follows: 

a.  In  paragraph  (n).  that  portion  of  the 
sentence  immediately  following  "And 
provided,  further, "  is  removed,  and  in  its 
place  a  new  proviso  is  added,  and 

b.  Paragraph  (b)  is  revised. 

The  amendments  read  as  follows: 

S  92.317    Horse*  from  Canada. 

(a)  •  •  *  That  USDA  veterinary  port 
inspection  is  not  required  for  horses 
imported  from  Canada  under  temporary 
Customs  authorization  for  a  period  of  30 
days  from  the  date  of  issue  of  the 
certificate  and  the  certificate  issued  is 
valid  for  an  unlimited  number  of 
importations  into  the  United  States 
during  the  30-day  period. 

(b)  Horses  of  United  States  origin  that 
are  imported  into  Canada  under  an 
export  health  certificate  valid  for  a 
period  of  30  days  from  the  date  of  issue 
may  re-enter  the  United  States  an 


unlimited  number  of  times  during  the  30- 
day  period,  without  USDA  veterinary 
port  inspection,  at  any  Custom  land 
border  port  of  entry  designated  for 
animals  from  Canada,  if  accompanied 
by  the  original  export  health  certificate 
under  whkih  they  were  pennitted  entry 
into  Canada. 


Done  in  Washington,  DC.  this  19th  day  of 
July  1991. 

James  W.  Glosser, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  91-17510  Filed  7-23-81;  &-45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  91-CE-17-AD;  Amwidment  39- 
7070;  AD  91-15-07) 

Airworthiness  Directives;  Schempp- 
Hlrttt  Ctrrus  and  Cirrus  VTC  Sailplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Schempp-Hirth 
Cirrus  and  Cirrus  VTC  sailplanes.  This 
action  requires  (1)  Replacing  the  amm 
elevator  drive  tube  with  a  round  bar.  (2) 
determining  the  elevator  moments  and 
weights;  and  (3)  removing  the  tail 
parachute  from  operation  and  installing 
a  mass  balance  on  the  elevator  if  the 
moments  and  weights  exceed  the 
published  criteria.  Reports  confirmed 
that  several  of  the  affected  sailplanes 
have  experienced  tail  flutter.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  possible  loss  of 
control  of  the  sailplane. 

DATES:  Effective  September  1. 1991.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  1, 1991. 

ADDRESSES:  Schempp-Hirth  Technical 
Note  No.  265-6.  dated  April  27, 1982. 
that  is  discussed  in  this  AD  may  be 
obtained  from  Schempp-Hirth 
Flugzeugbau  GmbH,  Postfach  1443,  D- 
7312  Kirchheim.  Federal  Republic  of 
Germany.  This  information  may  al30.be 
examined  at  the  FAA.  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
room  1558.  601  E.  12th  Street.  Kansas 
City,  Missouri  64106. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Carl  Mittag,  Program  Manager, 
Brussels  Aircraft  Certification  Office, 
Europe.  Africa.  Middle  East  office.  FAA, 
c/o  American  Embassy.  1000  Brussels, 
Belgium;  Telephone  322.513.38.30 
extension  2710;  or  Mr.  Herman  Belderok. 
Project  Officer.  Small  Airplane 
Directorate.  Aircraft  Certification 
Service.  FAA,  601  E.  12th  Street,  Kansas 
City.  Missouri  64106;  Telephone  (816) 
426-6932;  Facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  is  applicable  to  certain  Schempp- 
Hirth  Cirrus  and  Cirrus  VTC  sailplanes 
was  published  in  the  Federal  Register  on 
March  21, 1991  (56  FR  11977).  The  action 
proposed  (1)  Replacing  the  8mm  elevator 
drive  tube  with  a  round  bar;  (2) 
Determining  the  elevator  moments  and 
weights;  and  (3)  Removing  the  tail 
parachute  from  operation  and  installing 
a  mass  balance  on  the  elevator  if  the 
moments  and  weights  exceed  the 
published  criteria.  All  of  these  actions 
would  be  performed  in  accordance  with 
Schempp-Hirth  Technical  Note  No.  265- 
6.  dated  April  27. 1982. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendmen;.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  of  the  public. 

The  FAA  was  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  except 
for  minor  editorial  corrections.  These 
minor  corrections  will  not  change  the 
meaning  of  the  AD  nor  add  any 
additional  burden  upon  the  public  than 
was  already  proposed. 

The  FAA  has  determined  that 
calendar  time  is  the  most  desirable 
method  of  compliance  for  this  AD  action 
because  yearly  operational  times  vary 
throughout  the  fleet.  For  example,  one 
owner/operator  might  utilize  the 
sailplane  10  hours  in  one  month,  while 
another  may  not  utilize  the  sailplane  10 
hours  in  one  year.  To  maintain 
continuity  and  avoid  inadvertent 
grounding  of  the  affected  sailplanes, 
compliance  based  upon  calendar  time  is 
used. 

It  is  estimated  that  21  sailplanes  in  the 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  20  hours 
per  sailplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  approximately  $55  an  hour.  Parts  cost 
approximately  $70  per  sailplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $24,570. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  t354(a).  1421  and  1423; 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

AD  91-15-07  Schempp-Hirth:  Amendment 
39-7070;  Docket  No.  91-CE-17-AD. 

Applicability:  Cirrus  and  Cirrus  VTC 
sailplanes  (serial  numbers  1  through  183.  with 
or  without  a  Y  suffix),  certificated  in  any 
category. 

Compliance:  Required  within  the  next  30 
calendar  days  after  the  effective  date  of  this 
AD,  unless  already  accomplished. 

To  prevent  tail  flutter  that  could  result  in 
complete  loss  of  control  of  the  sailplane, 
accomplish  the  following: 

(a)  Replace  the  8mm  diameter  drive  tube  on 
the  elevator  drive  lever  with  a  round  bar  in 
accordance  with  drawing  Cirrus  No.  30.011/ 
1— Elevator  Drive  Axle  of  Schempp-Hirth 
Technical  Note  No.  265-6.  dated  April  27. 
1982. 

(b)  Determine  the  elevator  hinge  moments 
and  weights  using  the  criteria  on  page  27  of 


the  Cirrus  service  manual.  If  the  moments 
and  weights  exceed  the  published  criteria, 
prior  to  further  flight,  accomplish  the 
following: 

(1)  Remove  the  tail  parachute  from 
operation  and  perform  the  requirements  in 
Action  3.  a)  through  d).  of  Schempp-Hirth 
Technical  Note  No.  265-6.  dated  April  27, 
1982. 

(2)  Install  a  mass  balance  on  the  elevator  in 
accordance  with  drawing  Cirrus  No.  30.001/ 

1 — Elevator  mass  balance  of  Schempp-Hirth 
Technical  Note  No.  265-6.  dated  April  27, 
1982. 

Note:  Although  not  required  by  this  AD.  the 
pages  referenced  by  Action  3  e)  and  Action  5 
of  Schempp-Hirth  Technical  Note  No.  265-6, 
dated  April  27, 1982,  should  be  incorporated 
into  the  service  manual. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office.  Europe,  Africa,  Middle 
East  office,  FAA,  c/o  American  Embassy, 
1000  Brussels,  Belgium.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  Aircraft  Certification  Office. 

(d)  The  inspections  and  replacements 
required  by  this  AD  shall  be  done  in 
accordance  with  Schempp-Hirth  Technical 
Note  No.  265-6,  dated  April  27. 1982,  which 
incorporates  the  following  pages: 


Pages 

Revision  level 

Date 

1  ttvoogh4 

Original 

April  27. 
1982. 
Undated. 

Cirrus  No.  30.001/ 
1,  as  referenced 

Attachment 

on  page  2  of 
Technical  Note 
265-«. 

CimisNo.  30.011/ 
1 ,  as  referenced 

Attachment 

Undated. 

on  page  1  of 
Technical  Note 
265-6. 

Page  27  of  the 
Schempp-Hirth 
Cirrus  Service 
Manual. 

Attachment 

August,  1982. 

(The  attachments  listed  in  the  above  table 
are  sent  by  the  manufacturer  as  part  of 
Technical  Note  265-6).  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Schempp-Hirth  Flugzeugbau 
GmbH,  Postfach  1443,  D-7312  Kirchheim, 
Federal  Republic  of  Germany.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  1100  L 
Street.  NW.;  room  8401,  Washington,  DC. 
This  amendment  becomes  effective  on 
September  1, 1991. 


Issued  in  Kansas  City,  Misst 
1991. 

Barry  D.  ClementB, 

Manager.  Small  Airplane  Dira 
Aircraft  Certification  Service. 
[FR  Doa  91-17524  Filed  7-23-8 

BILUNQ  CODE  4t10-13-M 

14  CFR  Part  75 

(Airspace  Docket  fto.  90-ASC 

Alteration  of  Jet  Route  J- 

AQENCY:  Federal  Aviation 
Administration  (FAA).  D01 

ACTION:  Final  rule. 

summary:  This  amendment 
description  of  Jet  Route  J-1! 
extending  the  route  from  Vi 
Cross  City,  FL.  This  extensi 
the  transition  phase  of  fligh 
altitude  to  the  low-altitude  . 
structure  over  the  Tallahass 
high  frequency  omnidirectic 
range.  This  action  reduces  i 
delays  and  reduces  controU 

EFFECTIVE  DATE  0901  U.t.C. 
19,  1991. 

FOR  FURTHER  INFORMATION 

Lewis  W.  Still,  Airspace  am 
Obstruction  Evaluation  Brai 
240),  Airspace-Rules  and  At 
Information  Division,  Air  Tr 
and  Procedures  Service,  Fee 
Aviation  Administration,  80 
Independence  Avenue,  SW. 
Washington,  DC  20591;  telej 
267-9250. 

SUPPt^MENTARY  INFORMATII 


On  February  8, 1991,  the  F 
proposed  to  amend  part  75  c 
Federal  Aviation  Regulation 
part  75)  to  alter  the  descripti 
Route  1-151  by  extending  th< 
Vulcan,  AL,  direct  to  Cross  ( 
FR  05165).  The  addition  of  tl 
segment  improves  the  traffic 
in  transition  from  the  termin 
Interested  parties  were  invit 
participate  in  this  rulemakin 
proceeding  by  submitting  wi 
comments  on  the  proposal  tc 
No  comments  objecting  to  th 
were  received.  Except  for  ed 
changes  which  include  remo 
proposed  dogleg  and  making 
route  direct,  this  amendment 
as  that  proposed  in  the  notic 
75.100  of  part  75  of  the  Feder 
Regulations  was  republished 
Handbook  7400.6G  dated  Se] 
1990. 
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the  Cirrus  service  manual.  If  the  moments 
and  weights  exceed  the  published  criteria, 
prior  to  further  flight,  accomplish  the 
following: 

(1)  Remove  the  tail  parachute  from 
operation  and  perform  the  requirements  in 
Action  3.  a)  through  d),  of  Schempp-Hirth 
Technical  Note  No.  265-6,  dated  April  27, 
1982. 

(2)  Install  a  mass  balance  on  the  elevator  in 
accordance  with  drawing  Cirrus  No.  30.001/ 

1 — Elevator  mass  balance  of  Schempp-Hirth 
Technical  Note  No.  285-6,  dated  April  27, 
1982. 

Note:  Although  not  required  by  this  AD.  the 
pages  referenced  by  Action  3  e)  and  Action  5 
of  Schempp-Hirth  Technical  Note  No.  265-6, 
dated  April  27, 1982,  should  be  incorporated 
into  the  service  manual. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office.  Europe,  Africa,  Middle 
East  office.  FAA,  c/o  American  Embassy, 
1000  Brussels,  Belgium.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  Aircraft  Certification  Office. 

(d)  The  inspections  and  replacements 
required  by  this  AD  shall  be  done  in 
accordance  with  Schempp-Hirth  Technical 
Note  No.  265-6,  dated  April  27, 1982,  which 
incorporates  the  following  pages: 


Pages 

Revision  level 

Date 

1  throogh4 

Original 

April  27, 
1982. 

Orusfto.  30.001/ 

Attachment 

Undated. 

1,  as  referenced 

on  page  2  of 
Technical  Note 

265-6. 

Cirrus  No.  30.01 1  / 

Attachment 

Undated. 

1 .  as  referenced 

on  page  1  of 

Technical  Note 

265-6. 

Page  27  of  the 
Schempp-Hirth 
Cirrus  Service 

Attachment 

August.  1982. 

Manual. 

(The  attachments  listed  in  the  above  table 
are  sent  by  the  manufacturer  as  part  of 
Technical  Note  265-6).  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Schempp-Hirth  Flugzeugbau 
GmbH.  Postfach  1443.  D-7312  Kirchheim. 
Federal  Republic  of  Germany.  Copies  may  be 
inspected  at  the  FAA.  Central  Region.  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12fh  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  1100  L 
Street,  NW.;  room  8401,  Washington.  DC. 
This  amendment  becomes  effective  on 
September  1. 1991. 


Issued  in  Kansas  City,  Missotiri,  on  June  26, 
1991. 

Barry  0.  Clements, 

Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  91-17524  Filed  7-23-91;  8:45  am] 
BIIXINQ  CODE  4t10-13-M 


14  CFR  Part  75 

( Airspace  Docket  No.  90-ASO-24] 

Alteration  of  Jet  Route  J-151 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  alters  the 
description  of  Jet  Route  J-151  by 
extending  the  route  from  Vulcan.  AL,  to 
Cross  City,  FL  This  extension  enhances 
the  transition  phase  of  flight  from  high 
altitude  to  the  low-altitude  airway 
structure  over  the  Tallahassee,  FL.  very 
high  frequency  omnidirectional  radio 
range.  This  action  reduces  en  route 
delays  and  reduces  controller  workload. 

EFFEcnvc  date:  0901  u.t.c,  September 
19.1991.  ; 

FOR  FURTHER  INFORMATION  CONTACr. 

Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9250. 

SUPPt^MENTARY  INFORMATION: 

History 

On  February  8. 1991.  the  FAA 
proposed  to  amend  part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  75)  to  alter  the  description  of  Jet 
Route  J-151  by  extending  that  route  from 
Vulcan.  AL,  direct  to  Cross  City,  FL  (56 
FR  05165).  The  addition  of  this  route 
segment  improves  the  traffic  flow  while 
in  transition  from  the  terminal  area. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes  which  include  removal  of  the 
proposed  dogleg  and  making  the  jet 
route  direct,  this  amendment  is  the  same 
as  that  proposed  in  the  notice.  Section 
75.100  of  part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4. 
1990. 


The  Rule 

This  amendment  to  part  75  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  Jet  Route  J-151  by 
extending  the  route  from  Vulcan,  AL.  to 
Cross  City.  FL  This  extension  enhances 
the  transition  phases  of  flight  from  high 
altitude  to  the  low-altitude  airway 
structure  over  the  Tallahassee,  FL,  very 
high  frequency  omnidirectional  radio 
range.  This  action  reduces  en  route 
delays  and  reduces  controller  workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  20, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  part  75)  is 
amended,  as  follows: 

PART  75— ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348(a).  1354(a), 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  IZ  1983);  14 
CFR  11.69. 

§75.100    [Amended! 

2.  Section  75.100  is  amended  as 
follows: 

1-151    (Amended] 

By  removing  the  words  "From  Vulcan.  AL, 
via"  and  substituting  the  words  "From  Cross 
City,  FL;  Vulcan,  AL;" 

Issued  in  Washington,  DC,  on  July  16, 1991. 
Jerry  W.  Ball. 

Acting  Manager.  Airspace-Rules  and 

Aeronautical  Information  Division. 

(FR  Doc.  91-17525  Filed  7-23-91;  8:45  am] 

BILUNC  CODE  4810-13-M. 


14  CFR  Part  75 

(Airspace  Docket  No.  S1-AQL-1] 

Alteration  of  Jet  Route  J-522;  Ml 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendent  alters  the 
description  of  Jet  Route  J-522  located  in 
the  vicinity  of  Traverse  City.  MI.  The 
realignment  eliminates  the  dogleg 
between  Tre  verse  City  and  Toronto. 
ON.  Canada,  thereby  improving 
navigation  between  those  facilities.  This 
action  enhances  flight  operation  in  the 
area. 

EFFECTIVE  DATE:  0901  u.t.c.  September 
19, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9250. 

SUPPI^MENTARY  INFORMATION: 

History 

On  March  14, 1991,  the  FAA  proposed 
to  amend  part  75  of  the  Federal  Aviation 
Regulations  (14  CFR  part  75)  to  realign  a 
segment  of  Jet  Route  J-522  between 
Traverse  City,  MI,  and  Toronto,  ON, 
Canada  (56  FR  10843).  The  realignment 
eliminates  a  dogleg  to  the  north,  thereby 
saving  fuel  and  improving  navigation 
along  the  course  line.  This  iaction 
enhances  flight  operations  in  the  area. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
75.100  of  part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4, 
1990. 

The  Rule 

This  amendment  to  part  75  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  Jet  Route  J-522  located  in 
the  vicinity  of  Traverse  City,  MI.  The 
realignment  eliminates  the  dogleg 
between  Traverse  City  and  Toronto, 
ON,  Canada,  thereby  improving 
navigation  between  those  facilities.  This 
action  enhances  flight  operation  in  the 
area. 
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The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  part  75)  is 
amended,  as  follows: 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348(a),  1354(a), 
1510;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983);  14 
CFR  11.69. 

§75.100    [Amended) 

2.  Section  75.100  is  amended  as 
follows: 

1-522     IRevised) 

From  Green  Bay,  WI;  Traverse  City.  MI:  Au 
Sable.  MI:  Toronto.  ON,  Canada;  INT  Toronto 
099°  and  Hancock.  NY,  302°  radials;  Hancock; 
to  Kingston,  NY.  The  airspace  within  Canada 
is  excluded. 

Issued  in  Washington.  DC,  on  July  16, 1991. 
Jerry  W.  Ball, 

Acting  Manager,  Airspace-Rules  and 

Aeronautical  Infurwation  Division. 

[FR  Doc.  91-17526  Filed  7-23-91;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
lFRL-3977-11 

Indiana:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Immediate  final  rule. 


summary:  Indiana  has  applied  for  final 
authorization  of  a  revision  to  its 
authorized  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  of  1976  as  amended 
(hereinafter  "RCRA"  or  the  "Act").  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Indiana's  application  and 
has  reached  a  decision,  subject  to  public 
review  and  comment,  that  Indiana's 
hazardous  waste  program  revision 
satisfies  all  the  requirements  necessary 
to  qualify  for  final  authorization.  Thus, 
EPA  is  granting  final  authorization  to 
Indiana  to  operate  its  revised  program, 
subject  to  authority  retained  by  EPA 
under  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (Public  Law  98- 
616.  November  8. 1984.  hereinafter 
"HSWA"). 

DATES:  Final  authorization  for  Indiana's 
application  shall  be  effective  September 
23, 1991  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing  this 
final  rule.  All  comments  on  Indiana's 
Final  authorization  must  be  received  by 
4:30  p.m.  on  August  23. 1991. 
ADDRESSES:  Copies  of  Indiana's 
program  revision  application  are 
available  from  8:30  a.m.,  to  4:30  p.m.,  at 
the  following  addresses  for  inspection 
and  copying:  Indiana  Department  of 
Environmental  Management,  Hazardous 
Waste  Management  Branch,  105  South 
Meridian  Street.  IndianapoHs,  Indiana 
46206.  Contact:  Michael  Dalton,  (317) 
232-8884;  U.S.  EPA  Headquarters 
Library,  PM2nA,  401  M  Street  SW., 
Washington,  DC  20460.  Phone:  (202)  382- 
5926;  U.S.  EPA  Region  V.  Waste 
Management  Division,  Office  of  RCRA, 
230  South  Dearborn  Street.  Chicago. 
Illinois  60604,  Contact:  George  Woods 
(312)  886-6134.  Written  comments  on 
Indiana's  application  should  be  sent  to 
George  Woods,  at  the  address  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT 

George  Woods,  Indiana  Regulatory 
Specialist.  U.S.  Environmental 
Protection  Agency  Region  V.  Waste 
Management  Division,  Office  of  RCRA, 
Program  Management  Branch. 
Regulatory  Development  Section.  5HR- 
JCK-13,  230  South  Dearborn,  Chicago, 
Illinois  60604,  (312)  886-6134,  (FTS  88&- 
6134). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  RCRA,  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  at  least  equivalent  to,  consistent 
with,  and  no  less  stringent  than  the 


Federal  hazardous  waste  program.  In 
addition,  as  an  interim  measure,  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  allow  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority.  A 
State  exercising  this  latter  option 
receives  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U.S.C.  6926(g).  and 
later  applies  for  final  authorization  for 
the  HSWA  requirements. 

In  accordance  with  part  271. 
§  271.21(a)  of  Title  40  of  the  Code  of 
Federal  Regulations  (40  CFR  271.21(a)). 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124. 
260-268  and  270. 


B.  Indiana 

Indiana  initially  received  final 
authorization  for  its  base  RCRA 
program  on  January  31, 1986.  (51  FR 
3953-3954.  January  31. 1986).  Indiana 
received  authorization  for  revisions  to 
its  program  on  December  31. 1986.  (51 
FR  39752-39754,  October  31, 1986), 
January  19. 1988.  (53  FR  128-129.  January 
5, 1988),  and  on  September  11. 1989.  54 
FR  29557-29559.  July  13. 1989).  On  July 
13, 1988.  Indiana  submitted  a  program 
revision  application  seeking  approval 
for  an  additional  revision  to  its 
authorized  program.  This  program 
revision  is  due  to  an  Indiana  Legislative 
Services  Agency  requirement  that  the 
Indiana  Department  of  Environmental 
Management  (IDEM)  recodify  its 
hazardous  waste  management  rules.  The 
IDEM  became  the  state  Agency 
responsible  for  administering  the 
authorized  RCRA  hazardous  waste 
management  program  in  Indiana  as  of 
April  1. 1986.  Those  rules  that  were 
codified  at  title  320  of  the  Indiana 
Administrative  Code,  Article  4.1  (320 
lAC  4,1)  were  recodified  at  title  329  of 
the  Indiana  Administrative  Code, 
Article  3  (329  lAC  3).  This  program 
revision  reflects  the  recodified  rules  that 
became  effective  June  30, 1988.  No 
substantive  changes  were  made  to  the 
text  of  the  rules  themselves,  only  the 
proper  citations  of  the  rules  were 
changed.  The  recodified  rules  effectively 
continue  the  original  320  lAC  4.1  rules 
and  in  no  way  alter  the  State's 
regulatory  and  statutory  equivalence  to 
the  Federal  RCRA  program.  On  July  22, 
1988.  the  Indiana  Attorney  General 
certified  that  the  recodification  of 


Indiana's  hazardous  waste  m 
rules  does  not  affect  the  IDE^ 
authority  to  implement  the  St 
authorized  RCRA  program. 

EPA  has  reviewed  Indiana' 
application  and  has  made  an 
final  decision,  subject  to  publ 
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Federal  hazardous  waste  program.  In 
addition,  as  an  interim  measure,  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  allow  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority.  A 
State  exercising  this  latter  option 
receives  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  applies  for  final  authorization  for 
the  HSWA  requirements. 

In  accordance  with  part  271. 
§  271.21(a)  of  Title  40  of  the  Code  of 
Federal  Regulations  (40  CFR  271.21(a)). 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124. 
260-268  and  270. 

B.  Indiana 

Indiana  initially  received  final 
authorization  for  its  base  RCRA 
program  on  January  31, 1986.  (51  FR 
3953-3954.  January  31. 1986).  Indiana 
received  authorization  for  revisions  to 
its  program  on  December  31, 1986.  (51 
FR  39752-39754,  October  31, 1986), 
January  19. 1988.  (53  FR  128-129.  January 
5, 1988),  and  on  September  11, 1989,  54 
FR  29557-29559,  July  13, 1989).  On  July 
13, 1988.  Indiana  submitted  a  program 
revision  application  seeking  approval 
for  an  additional  revision  to  its 
authorized  program.  This  program 
revision  is  due  to  an  Indiana  Legislative 
Services  Agency  requirement  that  the 
Indiana  Department  of  Environmental 
Management  (IDEM)  recodify  its 
hazardous  waste  management  rules.  The 
IDEM  became  the  state  Agency 
responsible  for  administering  the 
authorized  RCRA  hazardous  waste 
management  program  in  Indiana  as  of 
April  1, 1986.  Those  rules  that  were 
codified  at  title  320  of  the  Indiana 
Administrative  Code.  Article  4.1  (320 
lAC  4.1)  were  recodified  at  title  329  of 
the  Indiana  Administrative  Code. 
Article  3  (329  lAC  3).  This  program 
revision  reflects  the  recodified  rules  that 
became  effective  June  30, 1988.  No 
substantive  changes  were  made  to  the 
text  of  the  rules  themselves,  only  the 
proper  citations  of  the  rules  were 
changed.  The  recodified  rules  effectively 
continue  the  original  320  lAC  4.1  rules 
and  in  no  way  alter  the  State's 
regulatory  and  statutory  equivalence  to 
the  Federal  RCRA  program.  On  July  22, 
1988.  the  Indiana  Attorney  General 
certified  that  the  recodification  of 


Indiana's  hazardous  waste  management 
rules  does  not  affect  the  IDEM's 
authority  to  implement  the  State's 
authorized  RCRA  program. 

EPA  has  reviewed  Indiana's 
application  and  has  made  an  immediate 
final  decision,  subject  to  public  review 
and  comment,  that  Indiana's  hazardous 
waste  management  program  revision 
does  reflect  the  State's  equivalency  with 
the  Federal  program  and  satisfies  all  ths 
requirements  necessary  to  qualify  for 
Federal  authorization.  Consequently. 
EPA  is  granting  final  authorization  to 
Indiana  for  its  additional  program 


revision.  The  public  may  submit  written 
comments  on  EPA's  immediate  final 
decision  up  until  August  23. 1991.  Copies 
of  Indiana's  application  for  this  program 
revision  are  available  for  inspection  at 
the  locations  indicated  in  the 
"ADDRESSES"  section  of  this  notice. 

Approval  of  Indiana's  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received.  EPA  will 
publish  either  (1)  a  withdrawal  of  this 


immediate  final  rule  or  (2)  a  notice 
containing  a  response  to  the  comment 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

Indiana  will  be  authorized  to  carry 
out.  in  lieu  of  the  Federal  program,  those 
provisions  of  the  State's  program  which 
were  recodified  at  title  329  of  the 
Indiana  Administrative  Code,  Article  3, 
and  which  are  analogous  to  the 
following  Resource  Conservation  and 
Recovery  Act  rules  found  at  title  40  of 
the  Code  of  Federal  Regulations: 


40  CFR  121.1 .._ 
40  CFR  124.3 .._ 
40  CFR  124.5... 
40  CFR  124  6..- 
40  CFR  124.8.... 
40  CFR  ,24.10.. 
40  CFR  124.11.. 
40  CFR  124.12.. 
40  CFR  124.17.. 
40  CFR  260.3 .... 
40  CFR  260.10.. 
40  CFR  260.11.. 
40  CFR  260.20.. 
40  CFR  260.22.. 
40  CFR  260.30.. 
40  CFR  260.31 .. 
40  CFR  260.32.. 
40  CFR  260.33.. 
40  CFR  260.40.. 
40  CFR  260.41.. 
40  CFR  261.1.... 

40  CFR  261.2 

40C,'^R261.3..... 

40  CFR  261. 4 

40  CFR  261.5 

40  CFR  261  6... 

40  CFR  261. 7 

40CFR2C1.10._ 
40  CFR  261.11... 
40  CFR  261  20... 
40  CFR  261  21 ... 
40  CFR  261.22... 
40  CFR  261.23... 
40  CFR  261.24... 
40  CFR  261.30... 
40  CFR  261.31... 
40  CFR  261.32... 
40  CFR  261.33... 
40  CFR  261.—.... 


40  CFR  261. — 


40  CFR  261.—. 


40  CFR  261.—. 


40  CFR  261. 


40  CFR  261.—. 


40  CFR  262.10  . 
40  CFR  262.11.: 
40  CFR  262.12... 
40  CFR  262.20-.., 
40  CFR  262.21 ..... 

40  CFR  262.22 

40  CFR  262.23 

40  CFR  26230 


Federal  provision 


Appendix  I 


Appendix  11 


Appendix  III 


Appendix  VII 


Appendix  VIII 


Appendix  X 


Recodified  lAC  provision 

Formef  lAC  provision 

329  lAC  3-39-1 

3?0  lAr  4  1-1Q-1 

329  lAC  3-39-2 

.  320  lAC  4.1-39-2 
.  320  lAC  4  1-39-3 
.  320  lAC  4.1-39-4 
320  lAC  4.1-39-5 
.  320  lAC  4  1-39-6 
320  (AC  4  1-39-7 
320  lAC  4  1-39-8 
320  lAC  4  1-39-9 
320  IAC,4  1-1-3 
320  (AC  4.1-1-7 
320  (AC  4  1-1-6 
320  lAC  4.1-1-5 
320  lAC  4.1-1-4 
320  (AC  4  1-1-8 
320  lAC  4.1-1-9 
320  lAC  4.1-1-10 
320  lAC  4  1-1-11 
320  lAC  4.1-1-12 
320  lAC  4  1-1-13 
320  lAC  4  1-3-1 
320  lAC  4  1-3-2 
320  lAC  4  1-3-3 
320  lAC  4.1-3-4 
320  lAC  4  1-3-5 
320  lAC  4.1-3-6 
320  lAC  4  1-3-7 
320  1  AC  4.1-4-1 
320  lAC  4.1-4-2 
320  lAC  4  1-5-1 
320  lAC  4  1-5-2 
320  lAC  4  1-5-3 
320  lAC  4  1-5-4 
320  !AC  4.1-5-5 
320  lAC  4.1-6-1 
320  IAC4  1-6-2 
320  lAC  4  1-6-3 
320  1  AC  4.1-6-4 
320  lAC  4  1-6-5 

320  1  AC  4.1-6-6 

320  lAC  4.1-6-7 

320  lAC  4  1-6-8 

320  lAC  4.1-6-9 

320  lAC  4.1-6-9.1 

320  lAC  4  1-7-1 
320  lAC  4.1-7-2 
320  lAC  4  1-7-3 
320  lAC  4.1-8-1 
320  lAC  4  1-8-2 
320  lAC  4  1-8-3 
320  lAC  4  1-8-4 
320  lAC  4.1-9-1 

329  lAC  3-39-3 

329  lAC  3-39-4 

329  lAC  3-39-5 

329  (AC  3-39-6 

329  lAC  3-39-7 

329  lAC  3-39-8 „ 

329  lAC  3-39-9 

329  lAC  3-1-3 

329  lAC  3-1-7 

329  lAC  3-1-6 

329  lAC  3-1  -5 

329  lAC  3-1-4 

329  lAC  3- 1  -8 

329  lAC  3-1-9 

329  lAC  3-1-10 

329  lAC  3-1-11 

329  lAC  3-1-12 

329  lAC  3-1-13 

329  lAC  3-3-1 

329  lAC  3-3-2 

329  lAC  3-3-3 

329  lAC  3-3-4 

329  lAC  3-3-5 

329  lAC  3-3-6 

329  lAC  3-3-7 

329  lAC  3-4-1 

329  lAC  3-4-2 

329  lAC  3-5-1 

329  lAC  3-5-2 

329  (AC  3-5-3 

329  lAC  3-5-4 

329  lAC  3-5-5 

329  lAC  3-6-1 

329  lAC  3-6-2 

329  lAC  3-6-3 

329  lAC  3-6-4 

329  lAC  3-6-5 

329  lAC  3-6-6 

329  lAC  3-6-7 

329  lAC  3-6-8 

329  lAC  3-6-9 

329  lAC  3-6-10 

329  lAC  3-7-1 

329  lAC  3-7-2 

329  lAC  3-7-3 

329  lAC  3-8-1 

329  lAC  3-8-2 : 

329  lAC  3-8-3 

329  lAC  3-8-4 

329  lAC  3-9-1 
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Federal  RegisI 


Federal  provision 


40  CFR  262.31 

40CFR262  32 

40  CFH  262.33 

40  CFR  262.34 

40  CFR  262.40 „ _ 

40  CFR  262.41 

40  CFR  262.42 _ 

40  CFR  262  43 

40  CFR  262.44 

40  CFR  26^50 

40  CFR  262.51 

40  CFR  262.— 


Recodified  lAC  provision 


Foimer  lAC  provision 


Appwvttx:  UNIR}RM  HAZARDOUS  WASTE  MANIFEST  and 
INSTRUCTIONS 

40  CFR  263. 1 0 

40  CFR  263. 11 „ 

40  CFR  263  12 _ ;. _....        Z 

40  CFR  263.20 _ ~ 

40  CFR  263.21 ; 

40  CFR  263.22 

40  CFR  263.30 

40  CFR  263.31 

40  CFR  264.1 

40  CFR  264.3 

40  CFR  264.4 : 


40  CFR  264.10 

40  CFR  264.1 1 

40  CFR  264.12 

40  CFR  264.13 

40  CFR  264.14 

40  CFR  264.15 

40  CFR  264.18 

40  CFR  264.17 

40  CFR  264.18 

40  CFR  264.30 

40  CFR  264.31 

40  CFR  264.32 

40  CFR  264.33 

40  CFR  264.34 

40  CFR  264.35 

40  CFR  264.37 

40  CFR  264.50 

40  CFR  264.51 ._ 

40  CFR  264.52 

40  CFR  264.53 

40  CFR  264.54 

40  CFR  264.55 

40  CFR  264.56 


40  CFR  264.70 

40  CFR  264.71 

40  CFR  264.72 

40  CFR  264.73 

40  CFR  264.74 „ 

40  CFR  264.75 ._.._ 

40  CFR  264  76 

40  CFR  264  77 

40  CFR  264.90 

40  CFR  264.91 _ _ 

40  CFR  264  92 

40  CFR  264.93 

40  CFR  264  94 

40  CFR  264  95 

40  CFR  264.96 

40  CFR  264.97 

40  CFR  264  98 

40  CFR  264.99 

40  CFR  264  100 

40  CFR  264.101... 

40  CFR  264.110 

40  CFR  264  111 

40  CFR  264.112 

40  CFR  264.113 

40  CFR  264  114 

40  CFR  264.115 

40  CFR  264.116 

40  CFR  264.117 

40  CFR  264.118 


329  lAC  3-»-2... 
329  lAC  3-9-3... 
329  lAC  3-9-4... 
329  lAC  3-8-5... 
329  lAC  3-10-1. 
32S  lAC  3-10-2.. 
329  lAC  3-10-3. 
329  lAC  3-10-4 
329  lAC  3-10-5.. 
329  (AC  3-1 1-1.. 
329  lAC  3-11-2.. 
329  lAC  3-14-3.. 


40  CFR  264.1 19 

40  CFR  264.120 

40  CFR  264.140 


329  1AC  3-12-1.. 
329  lAC  3-12-2  . 
329  lAC  3-12-3.. 
329  lAC  3-1 3-1.. 
329  lAC  3-13-2.. 
329  lAC  3-1 3-3.. 
329  lAC  3-14-1 ... 
329  lAC  3-14-2.. 
329  lAC  3-40-1... 
029  lAC  3-40-2... 
329  lAC  3-40-3... 
329  lAC  3-41-1  .. 
329  lAC  3-41-2... 
329  lAC  3-41-3... 
329  lAC  3-41-4... 
329  lAC  3-41-5... 
329  lAC  3-41-6... 
329  lAC  3-41-7... 
329  lAC  3-41-8  .. 
329  lAC  3-41-9... 
329  lAC  3-42-1 ... 
329  lAC  3-42-2... 
329  lAC  3-42-3... 
329  lAC  3-42-4... 
329  lAC  3-42-5... 
329  lAC  3-42-6... 
329  lAC  3-42-7... 
329  JAC  3-43-1... 
329  lAC  3-43-2... 
329  lAC  3-43-3... 
329  JAC  3-43-4... 
329  iAC  3-43-5... 
329  IAC  3-43-6... 
329  IAC  3-43-7... 
329  IAC  3-44-1 ... 
329  IAC  3-44-2... 
329  IAC  3-44-3... 
329  IAC  3-44-4... 
329  IAC  3-44-5... 
329  IAC  3-44-6... 
329  IAC  3-44-7... 
329  IAC  3-44-8.... 
329  IAC  3-45-1 .... 
329  IAC  3-45-2... 
329  IAC  3-45-3.... 
329  IAC  3-45-4.... 
329  IAC  3-45-5... 
329  IAC  3-45-6... 
329  IAC  3-45-7... 
329  IAC  3-45-8... 
329  IAC  3-45-9... 
329  IAC  3-45-10.. 
329  IAC  3-45-11.. 
329  IAC  3-45-12.. 
329  IAC  3-46-1 .... 
329  IAC  3-46-2.... 


329  IAC  3-46-3 

329  IAC  3-46-4 

329  IAC  3-46-5 

329  IAC  3-46-6 

329  IAC  3-46-7 

329  IAC  3-46-8 _.. 

329  IAC  3-46-9 

329  IAC  3-46-10 

329  IAC  3-46- 11 

329  IAC  3-47-1 


320 
320 
320 
320 
320 
320 
320 
320 
320 
320 
320 
320 


IAC  4.1- 
IAC  4.1- 
IAC  4.1- 
IAC  4.1- 
IAC4.1- 
lAC  4.1- 
IAC  4.1- 
IAC  4.1- 
lAC  41- 
IAC4.1- 
IAC4.1- 
IAC4.1- 


9-2 

9-3 

9-4 

9-5 

10-1 

10-2 

10-3 

10-4 

10-5 

11-1 

11-2 

14-3 


320  IAC  4.1-12-1 
320  IAC  4.1-12-2 
320  IAC  4.1-12-3 
320  IAC  4.1-13-1 
320  IAC  4.1-13-2 
320  IAC  4.1-13-3 
320  IAC  4.1-14-1 
320  IAC  4  1-14-2 
320  IAC  4.1-40-1 
320  IAC  4  1-40-2 
320  IAC  4.1-40-3 
320  IAC  4.1-41-1 
320  IAC  4  1-41-2 
320  IAC  4.1-41-3 
320  IAC  4.1-41-4 
320  IAC  4  1-41-5 
320  IAC  4.1-41-6 
320  IAC  4.1-41-7 
320  IAC  4  1-41-8 
320  IAC  4.1-41-9 
320  IAC  4.1-42-1 
320  IAC  4.1-42-2 
320  (AC  4.1-42-3 
320  IAC  4.1-42-4 
320  IAC  4.1-42-5 
320  IAC  4.1-42-6 
320  IAC  4.1-42-7 
320  IAC  4.1-43-1 
320  IAC  4  1-43-2 
320  IAC  4.1-43-3 
320  IAC  4.1-43-4 
320  IAC  4.1-43-5 
320  IAC  4.1-43-6 
320  IAC  4.1-43-7 
320  IAC  4.1-44-1 
320  IAC  4.1-44-2 
320  IAC  4.1-44-3 
320  IAC  4.1-44-4 
320  IAC  4.1-44-5 
320  IAC  4.1-44-6 
320  IAC  4  1-44-7 
320  IAC  4.1-44-8 
320  IAC  4.1-45-1 
320  IAC  4.1-45-2 
320  IAC  4  1-45-3 
320  IAC  4.1-45-4 
320  IAC  4.1-45-5 
320  IAC  4.1-45-6 
320  IAC  4.1-45-7 
320  IAC  4.1-45-8 
320  IAC  4.1-45-9 
320  IAC  4.1-45-10 
320  IAC  4.1-45-11 
320  IAC  4.1-45-12 
320  IAC  4.1-46-1 
320  IAC  4.1-46-2 
320  IAC  4.1-46-3 
320  IAC  4.1-46-4 
320  IAC  4.1-46-5 
320  IAC  4.1-46-6 
320  IAC  4.1-46-6.5 
320  IAC  4.1-46-7 
320  (AC  4  1-46-8 
320  IAC  4.1-4&-g 
320  IAC  4.1-46-10 
320  IAC  4  1-47-1 


Federal  pro 


40  CFR  264.141 

40  CFR  264.142 

40  CFR  264.143 

40  CFR  264.144 

40  CFR  264.145 

40  CFR  264.146 

40  CFR  264.147 

40  CFR  264.148 

40  CFR  264.151.." 

40  CFR  264.151(a) 

40  CFR  264. 151(b) ...'.., 
40  CFR  264.151(C) 

40  CFR  264  151(d)...... 

40  CFR  264.151(e) 

40  CFR  264.151(f) 

40  CFR  264.151(g) 

40  CFR  264.151(h)(1).. 

40  CFR  264  151(h)(2)  . 

40  CFR  264.1S1(i) 

40  CFR  264.1 51  (j) 

40  CFR  254.170 

40  CFR  264.171 

40  CFR  264.172 

40  CFR  264  173 

40  CFR  264.174 

40  CFR  264.175 

40  CFR  264.176 

40  CFR  264.177 

40  CFR  264.178 

40  CFR  264.190 

40CFFt  264.131 

40  CFR  264.192 

40  CFR  264.193 

40  CFR  264.194 

40  CFR  264 195 

40  CFR  264.1B6 

40  CFR  264.197 

40  CFR  264.198 

40  CFR  264.199 

40  CFR  264.220 

40  CFR  264.221 

40  CFR  264.226 

40  CFR  264.227 

40  CFR  264.228 

40  CFR  264. 229 

40  CFR  264.230 

40  CFR  264.231 

40  CFR  264.250 

40  CFR  264.261 

40  CFR  264.254 

40  CFR  264.256 

40  CFR  264.257 

40  CFR  264.258 

40  CFR  264.259 

40  CFR  264.270 

40  CFR  254.271 

40  CFR  264.272 

40  CFR  264.273 

40  CFR  264.276 

40  CFR  264.278 

40  CFR  264.279 

40  CFR  264.280 

40  CFR  264  281 

40  CFR  264  282 

40  CFR  264.283 

40  CFR  264.300 

40  CFR  264,301 

40  CFR  264.303 

40  CFR  264  309 

40  CFR  264.310 

40  CFR  264.312 

40  CFR  264.313 

40  CFR  264.314 

40  CFR  264.315 

40  CFR  264  316 

40  CFR  264.317 

40  CFR  264  340 

40  CFR  264  341 

40  CFR  264  342 

40  CFR  264.343 

40  CFR  264.344 

40  CFR  264.345 


dnesday.  July  24.  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  142  /  Wednesday.  July  24.  1991  /  Rules  and  Regulations 


33869 


R«codAed  lAC  proviskxi 


Former  lAC  provision 


3-9-2 

3-9-3 

3-9-4... 

3-»-5 

3-10-1. 

3-10-2 

3-10-3 

3-10-4 

1-10-5 

3-11-1 

3-11^ 

3-14-3 


J-12-1 

3-12-2 

J-12-3 

3-13-1...... 

3-13-2 

3-13-3 

3-14-1 

3-14-2 

3-40-1 

3-40-2 

3-40-3 

3-41-1 

3-41-2 

M1-3...._ 

3-41-4 

3-41-5 

3-41-6 

M1-7 

Ml -8 

Ml -9 

M2-1 

M2-2 

M2-3...„., 

M2-4 

M2-5 

M2-6 

M2-7 

M3-1 

M3-2 

M3-3 

M3-4 

M3-5 

M3-6 

1-43-7 

M4-1 

U44-2 

1-44-3 


1-44-5 

i-44-6 _ 

-44-7. 

-44-8 

-45-1 

-45-2 

-45-3 

-45-4 ._ 

-45-5 

-45-6 

-♦5-7 

-45-8 

-45-9 „ 

-45-10 

-45-11 , 

-45-12..._ 

-46-1 

-46-2 

-46-3 

-46-4 

-46-5 

-46-6 

-46-7 

-46-8 _.. 

-46-9 

-46-10 

-46-11 .._ 

-47-1 


320IAC4.1- 
320  lAC  4.1- 
320  lAC  4.1- 
320  lAC  4.1- 
320  IAC4.1- 
320  lAC  4.1- 
320  lAC  4.1- 
320  I  AC  4.1- 
320  lAC  4.1- 
320IAC4  1- 
320IAC4.1- 
320  IAC4.1- 


9-2 

9-3 

9-4 

9-5 

10-1 

10-2 

10-3 

10-4 

10-5 

11-1 

11-2 

14-3 


320  lAC  4.1-12-1 
320  lAC  4.1-12-2 
320  lAC  4.1-12-3 
320  lAC  4.1-13-1 
320  lAC  4.1-13-2 
320  lAC  4.1-13-3 
320  lAC  4.1-14-1 
320  lAC  4  1-14-2 
320  lAd  4.1-40-1 
320  lAC  4  1-40-2 
320  lAC  4.1-40-3 
320  lAC  4.1-41-1 
320  lAC  4  1-41-2 
320  lAC  4.1-41-3 
320  lAC  4.1-41-4 
320  lAC  4  1-41-5 
320  lAC  4.1-41-6 
320  lAC  4.1-41-7 
320  lAC  4  1-41-8 
320  lAC  4.1-41-9 
320  lAC  4.1-42-1 
320  lAC  4.1-42-2 
320  (AC  4.1-42-3 
320  lAC  4.1-42-4 
320  (AC  4.1-42-5 
320  lAC  4.1-42-8 
320  lAC  4.1-42-7 
320  lAC  4.1-43-1 
320  (AC  4.1-43-2 
320  lAC  4.1-43-3 
320  lAC  4.1-43-4 
320  lAC  4.1-43-5 
320  lAC  4.1-43-6 
320  lAC  4.1-43-7 
320  (AC  4.1-44-1 
320  (AC  4.1-44-2 
320  (AC  4.1-44-3 
320  lAC  4.1-44-4 
320  I  AC  4.1-44-5 
320  (AC  4.1-44-6 
320  (AC  4.1-44-7 
320  lAC  4.1-44-8 
320  lAC  4.1-45-1 
320  lAC  4.1-45-2 
320  (AC  4  1-45-3 
320  lAC  4.1-45-4 
320  lAC  4.1-45-5 
320  (AC  4.1-45-6 
320  (AC  4.1-45-7 
320  lAC  4.1-45-e 
320  I  AC  4.1-45-9 
320  (AC  4.1-45-10 
320  lAC  4.1-45-11 
320  lAC  4.1-45-12 
320  I  AC  4.1-46-1 
320  (AC  4.1-46-2 
320  (AC  4.1-46-3 
320  lAC  4.1-46-4 
320  lAC  4.1-46-5 
320  lAC  4.1-46-6 
320  lAC  4.1-46-6.5 
320  (AC  4.1-46-7 
320  (AC  4  1-46-8 
320  I  AC  4.1-46-g 
320  lAC  4.1-46-10 
320  (AC  4.1-47-1 


Fedefa(  provpsion 


40CFR  264.141 

40  CFR  264.142 

40CFR  264.143 

40  CFR  264.144 

40  CFR  264. 145 

40  CFR  264.146 

40  CFR  264.147 

40  CFR  264.148 

40  CFR  264.151  .! 

40  CFR  264.151(a) 

40  CFR  264. 151(b) ...'.., 

40  CFR  264.151(C) 

40  CFR  264  151(d)...... 

40  CFR  264.151(6) 

40  CFR  264.151(f) 

40  CFR  264.151(g) 

40  CFR  264.151(h)(1).. 

40  CFR  264.151(h)(2).. 

40  CFR  264.151(0 

40  CFR  264.1  SI  (j) 

40  CFR  264.170 

40  CFR  264.171 

40  CFR  264.172 

40  CFR  264  173 

40  CFR  264.174 

40  CFR  264.175 

40  CFR  264.176 

40  CFR  264.177 

40  CFR  264.178 

40  CFR  264.190 

40CFF)  264.191 

40  CFR  264.192 

40  CFR  264.193 

40  CFR  264.194 

40  CFR  264 195 

40  CFR  264.196 

40  CFR  264.197 

40  CFR  264.198 

40  CFR  264.199 

40  CFR  264.220 

40  CFH  264.221 

40  CFR  264.226 

40  CFR  264.227 

40  CFR  264.228 

40  CFR  264.229 

40  CFR  264.230 

40  CFR  264.231 

40  CFR  264.250 

40  CFR  264.251 

40  CFR  264.254 

40  CFR  264.256 

40  CFR  264.257 

40  CFR  264.258 

40  CFR  264.259 

40  CFR  264.270 

40  CFR  264.271 

40  CFR  264.272 

40  CFR  264.273 

40  CFR  264.276 

40  CFR  264.278 

40  CFR  264.279 

40  CFR  264.280 

40  CFR  264  281 

40  CFR  264  282 

40  CFR  264.283 

40  CFR  264.300 

40  CFR  264.301 

40  CFR  264.303 

40  CFR  264  309... 

40  CFR  264.310 

40  CFR  264.312 

40  CFR  264.313 

40  CFR  264.314 

40  CFR  264.313 

40  CFR  264  318... 

40  CFR  264.317 

40  CFR  264  340 

40  CFR  264  341 

40  CFR  264  342 

40  CFR  264.343 

40  CFR  264.344 

40  CFR  264.346 


Recodided  (AC  provision 


329  lAC  3-47-2.... 
329  lAC  3-47-3.... 
329  lAC  3-47-4.... 
329  lAC  3-47-5... 
329  lAC  3-47-6.... 
329  lAC  3-47-7... 
329  lAC  3-47-8.... 
329  lAC  3-47-9... 
329  lAC  3-47-10.. 
329  lAC  3-22-26.. 
329  lAC  3-22-27.. 
329  lAC  3-22-28.. 
329  lAC  3-22-29.. 
329  lAC  3-22-30.. 
329  (AC  3-22-31.. 
329  lAC  3-22-32.. 
329  lAC  3-22-33.. 
329  lAC  3-22-34.. 
329  lAC  3-22-35.. 
329  lAC  3-22-36.. 

329  (AC  3-48-1 

329  lAC  3-48-2 

329  lAC  3-48-3 

329  (AC  3-48-4 

329  lAC  3-48-5 

329  lAC  3-48-6 

329 -(AC  3-48-7 

329  lAC  3-48-8 

329  lAC  3-48-9 

329  lAC  3-49-1 

329  lAC  3-49-2 

329  lAC  3-49-3 

329  (AC  3-49-4 

329  lAC  3-49-5 

329  (AC  3-49-6 

329  (AC  3-49-7 

329  (AC  3-49-8 

329  lAC  3-49-9 

329  lAC  3-49-10... 

329  (AC  3-50-1 

329  lAC  3-50-2 

329  lAC  3-50-3 

329  lAC  3-50-4 

329  (AC  3-50-5 

329  lAC  3-50-6 

329  lAC  3-50-7 

329  lAC  3-50-8 

329  lAC  3-51-1 

029  lAC  3-51-2 

329  lAC  3-51-3 

329  lAC  3-51-4 

329  (AC  3-51-5 

329  (AC  3-51-^ 

329  (AC  3-51-7 

329  lAC  3-52-1 

329  (AC  3-52-2 

329  lAC  3-52-3 

329  (AC  3-52-4 

329  (AC  3-52-5 

329  (AC  3-52-6 

329  (AC  3-52-7 

329  lAC  3-52-8 

329  lAC  3-52-9 

329  lAC  3-52-10.... 
329  lAC  3-52-11.... 
329  lAC  3-53-1  ....„ 

329  (AC  3-53-2 

329  lAC  3-53-3 

329  lAC  3-53-4 

329  (AC  3-53-5 

329  lAC  3-53-6 

329  lAC  3-53-7 

329  (AC  3-53-8 

329  lAC  3-53-9 

329  lAC  3-53-10 

329  lAC  3-53-11 

329  lAC  3-54-1 

329  lAC  3-54-2 

329  lAC  3-54-3 

329  lAC  3-54-4 

329  (AC  3-54-5 


Fofmer  (AC  provision 


320  (AC  4  1-47-2 
320  lAC  4.1-47-3 
320  lAC  4  1-47-4 
320  (AC  4  1-47-5 
320  (AC  4  1-47-6 
320  lAC  4.1-47-7 
320  (AC  4.1-47-8 
320  (AC  4  1-47-9 
320  (AC  4  1-47-10 
320  lAC  4  1-22-26 
320  lAC  4.1-22-27 
320  I  AC  4.1-22-28 
320  I  AC  4  1-22-29 
320  lAC  4.1-22-30 
320  (AC  4.1-22-31 
320  I  AC  4  1-22-32 
320  lAC  4  1-22-33 
320  I  AC  4.1-22-33  1 
320  I  AC  4  1-22-34 
320  lAC  4.1-22-35 
320  lAC  4  1-48-1 
320  (AC  4  1-48-2 
320  lAC  4  1-48-3 
320  (AC  4  1-48-4 
320  (AC  4.1-48-5 
320  (AC  4  1 -48-6 
320  lAC  4.1-48-7 
320  lAC  4  1-48-8 
320  lAC  4  1-48-9 
320  (AC  4  1-49-1 
320  lAC  4  1-49-2 
320  lAC  4  1-49-3 
320  (AC  4.1-49-3.5 
320  (AC  4  1-49-4 
320  (AC  4.1-49-4  5 
320  (AC  4.1-49-4  6 
320  lAC  4.1-49-5 
320  (AC  4  1-49-6 
320  lAC  4  1-49-7 
320  lAC  4.1-50-1 
320  lAC  4.1-50-2 
320  (AC  4.1-50-4 
320  (AC  4.1-50-5 
320  lAC  4  1-50-6 
320  lAC  4  1-50-7 
320  (AC  4  1-50-8 
320  (AC  4  1-50-9 
320  (AC  4  1-51-1 
320  (AC  4.1-51-2 
320  lAC  4  1-51-5 
320  IAC4.1-5(-6 
320  (AC  4  1-51-7     - 
320  lAC  4.1-51-8 
320  (AC  4  1-51-9 
320  lAC  4  1-52-1 
320  lAC  4  1-52-2 
320  (AC  4.1-52-3 
320  (AC  4.1-52-4 
320  (AC  4  1-52-5 
320  lAC  4.1-52-6 
320  (AC  4  1-52-7 
320  lAC  4.1-52-8 
320  (AC  4  1-52-9 
320  (AC  4.1-52-10 
320  lAC  4.1 -52-11 
320  (AC  4  1-53-1 
320  (AC  4  1-53-2 
320  (AC  4  1-53-4 
320  (AC  4  1-53-5 
320  lAC  4.1-53-6 
320  I  AC  4  1-53-7 
320  (AC  4.1-53-8 
320  lAC  4.1-53-9 
320  lAC  4  1-53-1tJ 
320  (AC  4.1-53-11 
320  (AC  4.1-53-12. 
320  lAC  4.1-54-1 
320  (AC  4  1-54-2 
320  I  AC  4  1-54-3 
320  (AC  4  1-54-4 
320  lAC  4  1-54-5 


329  lAC  3-54-6 ,  320  (AC  4.1-54-6 
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Federal  provision 


40  CFR  264.347 

40  CFH  264  JS1  __ 

40  CFR  284. 


40  CFR  264.- 
40  CFR  264.- 
40  CFR  264.- 


A|>pwN«xtV 


AppecKlIx  y 


ApfMndii  VI 


40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 
40  CFR 


265  1 

265.4 

26510 

265.11 

265.12 

265.13 

265.14 

265.15 

26516..„.. 

26517 

26518 

265.30 

265.31 

265.32  ....„ 

265  33 

265  34 

265.35 

265.37 

265.50 „ 

265.51 . 

265.52. 

265.53 

265.54 

265.55 

265.56 

265  70 

265.71 . 

265.72 

265.73. 

265.74 _ 

265  75 

265  76. 

265.77. 

265.90. „. 
26551 ... 
265  92... 
265.93... 
265.94.... 
265.110.. 
265.111.. 
265.112. 
265.113.. 


Recodified  lAC  provision 


329  lAC  3-54-7 

329  (AC  3-54-«...._. 
329  lAC  3-32-2. 


329  lAC  3-32-4  . 


329  lAC  3-32-5.. 


329  lAC  3-32-6.. 


265.114..... 

265.115 

265.116..... 

265.117. __ 

265.118 

265  119 

265.120 

265  140 

265  141 

265  142 

265  143 

265.143W 

265143(b). 

265  143(c) 

26S  143(d). 

265.143<e). 

265  143(f) 

265.143(g) 

265  143(h) 

265  144 

265145 

265.145(a) 

285  145(b)...... 

265.145(c) _ 

265  145(d) 

265.14S40) 

265145<!) 


329IAC3-15-1 

329  lAC  3-15-2 

329  lAC  3-16-1.... 

329  (AC  3-16-2.. 

323  lAC  3-16-3 

329  lAC  3-16-4 

323  lAC  3-16-5 

329  lAC  3-16-6 

329  (AC  3-lft-7 

329  lAC  3-1 6-8 

329  1AC  3-16-9 

329  lAC  3-1 7-1 

329  lAC  3-17-2 

329 1AC  3-1 7-3..... 

329  1AC  3-1 7-4 

329  1AC  3-1 7-5 

329  lAC  3-17-6 

329  lAC  3-1 7-7 

329  lAC  3-1 8-1 _ 

329  lAC  3-1 8-2 

329 1AC  3-1 8-3 

329  lAC  3-18-4 _.. 

329  lAC  3-18-5 

329  JAC  3-18-6 .„ 

329  lAC  3-16-7 

329  1AC  3-1 9-1 

329tAC3-19-2 

329  lAC  3-19-3 

329  lAC  3-19-4 

329  lAC  3-19-5 

329  lAC  3-19-6 

329  lAC  3-19-7 

329  lAC  3-19-8 

329  lAC  3-20-1 

329  lAC  3-20-2 

329  lAC  3-20-3 

329  lAC  3-20-4 

329  I  AC  3-20-5 

329  lAC  3-21-1 

329  lAC  3-21-2 

329  lAC  3-21-3 

329  lAC  3-21-4 

329  lAC  3-21-5 

329  lAC  3-21-S 

329  lAC  3-21-7 

329  lAC  3-21-e 

329  lAC  3-21-9 

■329  lAC  3-21-10  -^ 

329  lAC  3-21 -11 

329  lAC  3-22t1 

329  lAC  3-22-2 

329  lAC  3-22-3 

329  lAC  3-22-4 _.. 

329  lAC  3-22-5.. 
329  lAC  3-22-6..... 

329  lAC  3-22-7 

329  lAC  3-22-8 

329  lAC  3-22-9 

329  lAC  3-22-10... 
329  lAC  3-22-11... 
329  lAC  3-22-12.... 
329  lAC  3-82-13... 
329  iAC  3-22-14... 
329  lAC  3-22-15.. 
329  IAC  3-22-16.. 

329  IAC  3-22-1 7 _. 

329  JAC  3-22-18 

329  JAC  3-22-19 

329  IAC  3-22^20 _. 


Former  IAC  provision 


320  IAC  4.1-54-7 
320  IAC  4.1-54-8 
320  IAC  4  1-32-2 

320  IAC  4.1-32-4 

320  IAC  4.1-32-5 

320  IAC  4.1-32-6 

320  IAC  4.1-15-1 
320  IAC  4.1-15-2 
320  IAC  4.1-16-1 
320  IAC  4.1-16-2 
320  IAC  4.1-16-3 
320  IAC  4.1-16-4 
320  IAC  4  1-16-5 
320  IAC  4.1-16-6 
320  IAC  4.1-16-7 
320  IAC  4.1-16-8 
320  IAC  4.1-16-9 
320  IAC  4.1-17-1 
320  IAC  4.1-17-2 
320  IAC  4.1-17-3 
320  IAC  4.1-17-4 
320  IAC  41-17-5 
320  IAC  4.1-17-S 
320  IAC  4.1-17-7 
320IAC4.1-1B-1 
320  IAC  4.1-18-2 
320  IAC  4.1-18-3 
320  IAC  4.1-18-4 
320  IAC  4.1-18-5 
320IAC4.1-1B-S 
320  IAC  4.1-18-7 
320  IAC  4.1-19-1 
320  IAC  4.1-19-2 
320  IAC  4.1-19-3 
320  IAC  4.1-19-4 
320  IAC  4.1-19-5 
320  IAC  4.1-19-S 
320  IAC  4.1-1»-7 
320  IAC  4.1-19-S 
320  IAC  4.1-2(^1 
320  IAC  4.1-20-^ 
320  IAC  4.1-20-3 
320  IAC  4.1-20-4 
320  IAC  4.1-20-5 
320  IAC  4.1-21-1 
320  IAC  4.1-21-2 
320  IAC  4.1-21-3 
320  IAC  4.1-21-4 
320  IAC  4.1-21-5 
320  IAC  4.1-21-6 
320  IAC  4.1-21-6.5 
320  IAC  4.1-21-7 
320  IAC  4  1-21 -S 
320  IAC  4.1-21-9 
320  IAC  4.1-21-10 
320  IAC  4.1-22-1 
320  IAC  4.1-22-2 
320  IAC  4.1-22-3 
320  IAC  4.1-22-4 
320  IAC  4.1-22-5 
320  IAC  4.1-22-6 
320  IAC  4.1-22-7 
320  IAC  4.1-22-8 
320  IAC  4  1-22-S 
320  IAC  4.1-22-10 
320  IAC  4.1-22-11 
320  IAC  4  1-22-12 
320  IAC  4.1-22-13 
320  IAC  4.1-22-14 
320  IAC  4.1-22-15 
320  IAC  4  1-22-16 
320  IAC  4.1-22-17 
320  IAC  4.1-22-16 
320  IAC  4.1-22-19 
32&iAC  4.1-22-20 


|l 

Federal  Registei 


Federal  provis 


40  CFR  265.145(g).. 

40  CFR  265.145(h).. 

40  CFR  265.146 

40  CFR  265  147 

40  CFR  265.148 

40  CFR  265. 170 

40CFR265.171_._.. 

40  CFR  265.172 

40  CFR  265. 173 

40  CFR  265.174. 

40  CFR  265.176. 

40  CFR  265.177 

40  CFR  265.190 

40  CFR  265.191 

40  CFR  265.192 

40  CFR  265.193 

40  CFR  265.194 

40  CFR  265. 195 

40  CFR  2S5  196 

40  CFR  265  197 

40  CFR  265.198 

40  CFR  265.199 

40  CFR  265.200 

40  CFR  265.201 

40  CFR  265.220 

40  CFR  265.221 

40  CFR  265.222 

40  CFR  265.223 

40  CFR  265.225 

40  CFR  265.226 

40  CFR  265.228 

40  CFR  265.229 

40  CFR  265.230 

40  CFR  265.250 

40  CFR  265  251 

40  CFR  265.252 

40  CFR  265.253 

40  CFR  265.254 

40  CFR  265.256 

40  CFR  265  257 

40  CFR  265.258 

40  CFR  265.270 

40  CFR  265.272 

40  CFR  265.273 ._ 

40  CFR  265.276 

40  CFR  265.278 

40  CFR  265.279... 

40  CFR  265.280 

40  CFR  265.281 

40  CFR  265.262 

40  CFR  265  300 

40  CFR  265.301 

40  CFR  265.302 

40  CFR  265.309 

40  CFR  265.310 

40  CFR  265.312 

40  CFR  265.313 

40  CFR  265.314 

40  CFR  265.315 

40  CFR  265.316 

40  CFR  265.340 

40  CFR  265.341 

40  CFR  265  345., 
40  CFR  265.347., 
40  CFR  265  351 ., 
40  CFR  265.352.. 

40  CFR  265.370.1. 

40  CFR  265.373. ,f. 

40  CFR  265.375.ii 

40  CFR  265  377 .4..^ 

40  CFR  265.381 .;.; 

40  CFR  265.382.A...._ 

40  CFR  265.383  .i.i 

40  CFR  265.400.1.1 

40  CFR  2C5.401  .H..; 

40  CFR  265.402. .i 

40  CFR  265.403..... 

40  CFR  265  404.... _ 

40  CFR  265.405..,.,^ _ 

4U  CFR  265  406.. j.,.. 

40  CFR  265.430. .i.,^ 

40  CFR  265. — ...i., 
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Recodified  lAC  provision 

Former  lAC  provision 

-54-7 _„    ..    ._.   

320  lAC  4  1-54-7 

■54-a 

320  lAC  4  1-54-8 

-3?-? 

320  lAC  4  1-32-2 

-32-4 

32-5 _ 

32-6 _ „ 

15-1 

320  lAC  4.1-32-4 
320  lAC  4.1-32-5     ' 
320  lAC  4.1-32-6 
320  lAC  4  1-15-1 

15-2 

16-1 ..._ „ 

16-2. _ 

320  lAC  4.1-15-2 
320  lAC  4.1-16-1 
320  lAC  4  1-1B-? 

16-3 .._  ... 

320  lAC  4  1-16-3 

16-4 ,_..-. 

16-5....          ;. 

16-6 

320  lAC  4.1-16-4 
320  lAC  4.1-16-5 
320  lAC  4  1-16-6 

16-7 

320  lAC  4  1-16-7 

16-8...            

320  lAC  4  1-16-8 

16-9 _ 

1 7-1 _ 

17-2 

320  lAC  4.1-16-9 
320  lAC  4.1-17-1 
320  lAC  4  1-17-2 

17-3....- ; 

320  lAC  4  1-17-3 

17-4 

17-5 _ _ 

17-« _ „ 

17-7 „ 

18-1 _ 

18-2 „ 

18-3 _ 

320  lAC  4.1-17-4 
320  lAC  4.1-17-5 
320  lAC  4.1-17-6 
320  lAC  4.1-17-7 
320IAC4.1-1B-1 
320  lAC  4.1-18-2 
320  lAC  4  1-18-3 

18-4 ._ ._... 

18-5 _ „ 

320  lAC  4.1-18-4 
320  lAC  4  1-18-5 

18-6 _ 

320  lAC  4  1-18-6 

18-7 _ 

320  lAC  4.1-18-7 

19-1...      _   

320  lAC  4  1-1D-I 

la-p 

320  lAC  4  1-10-9 

19-3 _ _ :..._ 

19-4...       ___.... „ 

320  lAC  4.1-19-3 
320  lAC  4  1-19-4 

19-5 „_ „ _ 

19-6 _ 

ia-7 

320  lAC  4.1-19-5 
320  lAC  4.1-19-8 
320  lAC  4  1-19-7 

19-8 

320  lAC  4  1-19-8 

20-1 

20-2 „ 

20-3 „ 

20-4._...    _       „     . 

320  lAC  4.1-20-1 
320  lAC  4.1-20-2 
320  lAC  4.1-20-3 
320  lAC  4  1-20-4 

20-5 „ 

320  lAC  4.1-20-5 
320  lAC  4  1-21-1 

21-2 . 

320  lAC  4  1-21-2 

21  -3 ...-.          _ _ „ 

Pl-4 

320  lAC  4.1-21-3 
320  lAC  4  1-21-4 

21-5 ._ _ 

320  lAC  4  1-21-S 

p^-t^ 

320  lAC  4  1-21-6 

21-7  . 

2i-e..._.. 

320  lAC  4.1-21-6.5 
320  lAC  4  1-21-7 

21-9 

21-10,: 

21-11.        ._ ; 

22-rl                 _             „ .,„ 

320  lAC  4  1-21-« 
320  lAC  4.1-21-9 
320  lAC  4.1-21-tO 
320  lAC  4  1-22-1 

99.9 

320  lAC  4  1-22-2 

22-3...            __ „_ _ 

22-4...„ _ _. 

22-6 

22-6 .; 

22-7 

320  lAC  4.1-22-3 
320  lAC  4.1-22-4 
320  lAC  4  1-22-5 
320  lAC  4.1-22-6 
320  lAC  4  1-22-7 

22-8 ,    ,        

320  lAC  4  1-22-8 

2P-B -,          

320  lAC  4  1-22-8 

??-in 

320  lAC  4  1-22-10 

"-11 

320  lAC  4  1-22-11 

22-12 

320  lAC  4  1-22-12 

ap-1.1 

320  lAC  4  1-22-13 

"-14 

320  lAC  4  1-22-14 

??-15   

??-1«   

320  lAC  4.1-22-15 
320  lAC  4  1-22-16 

22-17 _ „ 

320  IAC4  1-22-17 

22-18.   .._ _          ..   

320  lAC  4  1-22-18 

22-19 

320  lAC  4 1-29-ia 

22-20.......:.„      „ _ 

32OlAC4  1-22->20 
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Federal  provision 


40  CFR  265.145(g). 
40CFR  265.145(h). 

40  CFR  265.146 

40CFR  265  147 

40  CFR  265.148 

40  CFR  265. 170 

40  CFR  265.171  _.„., 

40  CFR  265.172 

40  CFR  265. 173 

40  CFR  265.174....... 

40  CFR  265.1 76  >.._. 

40  CFR  265,177 

40  CFR  265. 190 ...._. 
40  CFR  265.191 ...™ 
40  CFR  265.192...™. 

40  CFR  265.193. 

40  CFR  265.194. 

40CFR265.195.».... 
40  CFR  2S5  196...._. 
40  CFR  265  197.„.... 

40  CFR  265.198 

40  CFR  265.199 

40  CFR  265.200 

40  CFR  265,201 

40  CFR  265.220.. 

40  CFR  265,221 

40  CFR  265.222 

40  CFR  265.223 

40  CFR  265.225 

40  CFR  265.226 

40  CFR  265.228 

40  CFR  265,229 

40  CFR  265,230 

40  CFR  265.250 

40  CFR  265.251 

40  CFR  265.252 

40  CFR  265.253 

40  CFR  265.254 ....._. 


Recodified  lAC  provision 


329  lAC  3-25-9 

329  lAC  3-26-1 .. 

329  lAC  3-26-2 

329  lAC  3-26-3 

329  lAC  3-26-4 

.  ___  ,  329  lAC  3-26-5.. 

40  CFR  265.256 329  |AC  3-26-8 

40  CFR  265.257 „ „ ,  329  |ac  3-26-7 ~. 

"*?  S^-  265.258 — I  329  i^c  3-26-8 


329  lAC  3-22-21 

329  lAC  3-22-22. 

329  lAC  3-22-23 

329  lAC  3-22-24 _ 

329  lAC  3-22-25...... 

329  lAC  3-23-1 

329  lAC  3-23-2 _ 

329  lAC  3-23-3 

329  lAC  3-23-4 

329  lAC  3-23-5 

329  lAC  3-23-6 

329  (AC  3-23-7 

329  lAC  3-24-1 

329  lAC  3-24-2 

329  lAC  3-24-3 

329  lAC  3-24-4 

329  lAC  3-24-5 

329  lAC  3-24-6 

329  lAC  3-24-7.. 

329  lAC  3-24-8 

329  lAC  3-24-9 

329  lAC  3-24-10 

329  lAC  3-24-11 

329  lAC  3-24-12 _ 

329  lAC  3-25- 1._ _ 

329  lAC  3-25-2 

329  lAC  3-25-3.. 

329  lAC  3-25-4 

329  lAC  3-25-5 

329  lAC  3-25-6 

329  lAC  3-25-7 

329  lAC  3-25-8 


40  CFR  265.270 

40  CFR  265.272. 

40  CFR  265.273 

40  CFR  265.276 

40  CFR  265.278 

40  CFR  265.279 

40  CFR  265.280 

40  CFR  265.281 

40  CFR  265.262 

40  CFR  265  300 

40  CFR  265,301 

40  CFR  265.302. 

40  CFR  265.309 „ 

40  CFR  265.310 

40  CFR  265.312 _.„...„ 

40  CFR  265.313 

40  CFR  265.314 

40  CFR  265.31 5 

40  CFR  265.316... 

40  CFR  265.340 

40  CFR  265.341 

40  CFR  265,345 

4CCFR  265.347.... 

40  CFR  265,351 ,.,. 

40  CFR  265,352.... 

40  CFR  265,370... 

40  CFR  265.373..... _ 

40  CFR  265.375... 

40  CFR  265  377.. 

40  CFR  265.381 

40  CFR  265.382 

40  CFR  265.383 

40  CFR  265.400 

40  CFR  205.401 ..... 

40  CFR  265.402... 

40  CFR  265.403 

40  CFR  265.404 _. 

40  CFR  265.405.... 

4U  CFR  265,406 

40  CFR  265,430 

40  CFR  265, — ...i.. 


329  lAC  3-27-1 

329  lAC  3-27-2 

329  lAC  3-27-3 

329  lAC  3-27-4 

329  lAC  3-27-5 

329  lAC  3-27-6. 

329  lAC  3-27-7 

329  lAC  3-27-8 

329  lAC  3-27-9 

329  lAC  3-28-1 

329  lAC  3-28-2 

329  lAC  3-28-3 

329  lAC  3-28-4 

329  lAC  3-28-5 

329  lAC  3-28-6 

329  lAC  3-28-7... 

329  lAC  3-28-8 

329  lAC  3-28-9 

329  lAC  3-28-10 

329  lAC  3-29-1 

329  lAC  3-29-2 

329  lAC  3-29-3 

329  lAC  3-29-4 

329  lAC  3-29-5 _.„ 

329  lAC  3-29-6 

329  lAC  3-30-1 

329  lAC  3-30-2... 

329  lAC  3-30-3 _ 

329  lAC  3-30-4.. 
329  lAC  3-30-5... 
329  lAC  3-30-6... 
329  lAC  3-30-7.... 
329  lAC  3-31-1... 
329  I  AC  3-31-2.... 
329  lAC  3-31-3.... 
329  lAC  3-31-4.... 
329  lAC  3-31-5.„ 
329  lAC  3-31-6... 
329  lAC  3-31-7... 
329  lAC  3-32-1... 
329  lAC  3-32-2 


Former  lAC  provision 


320  lAC  4,1-22-21 
320  lAC  4.1-22-22 
320  lAC  4.1-22-23 
320  lAC  4.1-22-24 
320  lAC  4,1-22-25 
320  lAC  4.1-23-1 
320  lAC  4.1-23-2    - 
320  lAC  4  1-23-3 
320  lAC  4.1-23-4 
320  lAC  4.1-23-5 
320  lAC  4.1-23-6 
320  lAC  4.1-23-7 
320  lAC  4.1-24-1 
320  lAC  4.1-24-1.5 
320  lAC  4.1-24-2 
320  I  AC  4.1-24-3 
320  (AC  4  1-24-4 
320  lAC  4  1-24-4.5 
320  lAC  4  1-24-4.6 
320  lAC  4.1-24-6 
320  lAC  4.1-24-6 
320  lAC  4.1-24-7 
320  lAC  4.1-24-8 
320  lAC  4.1-24-9 
320  lAC  4.1-25-1 
320  lAC  4.1-25-1.5 
320  lAC  4.1-25-2 
320  lAC  4.1-25-3 
320  lAC  4.1-25-4 
320  lAC  4.1-25-5 
320  lAC  4.1-25-6 
320  lAC  4.1-25-7 
320  lAC  4.1-25-6 
320  lAC  4.1-26-1 
320  lAC  4.1-26-2 
320  lAC  4.1-26-3 
320  lAC  4.1-26-4 
320  lAC  4.1-26-4  5 
320  lAC  4.1-26-5 
320  lAC  4.1-26-6 
320  lAC  4.1-26-7 
320  lAC  4.1-27-1 
320  lAC  4.1-27-2 
320  lAC  4.1-27-3 
320  lAC  4.1-27-4 
320  lAC  4.1-27-5 
320  lAC  4.1-27-6 
320  lAC  4.1-27-7 
320  lAC  4.1-27-8 
320  lAC  4.1-27-9 
320  lAC  4.1-28-1 
320  lAC  4,1-26-1,5 
320  I  AC  4.1-28-2 
320  lAC  4.1-28-3 
320  lAC  4.1-28-4 
320  lAC  4.1-28-5 
320  lAC  4.1-28-6 
320  lAC  4.1-28-7 
320  I  AC  4,1-28-8 
320  lAC  4.1-28-9 
320  lAC  4.1-29-1 
320  I  AC  4.1-29-2 
320  IAC-4.1-29-3 
320  lAC  4  1-29-4 
320  lAC  4.1 -29-5 
320  lAC  4,1-29-6 
320  lAC  4,1-30-1 
320  lAC  4,1-30-2 
320  lAC  4.1-30-3 
320  lAC  4,1-30-4 
320  lAC  4,1-30-5 
320  lAC  4,1-30-6 
320  lAC  4  1-30-7 
320  lAC  4,1-31-1 
320  lAC  4.1-31-2 
320  lAC  4.1-31-3 
320  lAC  4.1-31-4 
320  lAC  4  1-31-5 
320  lAC  4.1-31-6 
320  lAC  4.1-31-7 
320  lAC  4.1-32-1 
320  lAC  4.1-32-2 
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Appendix  I 


40  CFR  265. — .. 


AppcncNxHI 


40  CFR  265. — .. 


AppMidtaV 


40  CFR  265. — .. 


IV 


40  CFR  266.20. 
40  CFR  266.21 .. 
40  CFR  266.22., 
40  CFR  266.23., 
40  CFR  266.30., 
40  CFR  266  31 .. 
40  CFR  266.32.. 
40  CFR  266.33.. 
40  CFR  266.34.. 
40  CFR  266.35.. 
40  CFR  266.40.. 
40  CFR  266.41 .. 
40  CFR  266.42.. 
40  CFR  266.43.. 
40  CFR  266  44 .. 
40  CFR  266.70.. 
40  CFR  266.89., 


Recodified  lAC  provision 


329  lAC  3-32- 


329  lAC  3-32-5.. 


329  lAC  3-32-7.. 


329  lAC  3-57-1... 
329  lAC  3-57-2... 
329  lAC  3-57-3... 
329  lAC  3-57-4..., 
329  lAC  3-57-5... 
329  lAC  3-57-6... 
329  lAC  3-57-7.... 
329  lAC  3-57-8... 
329  lAC  3-57-9... 
329  lAC  3-57-10.. 
329  lAC  3-57-11.. 
329  I  AC  3-57-12.. 
329  lAC  3-57-13.. 
329  lAC  3-57-14.. 
329  lAC  3-57-15.. 
329  lAC  3-57-16.. 
329  (AC  3-57-17.. 


40  CFR  270  1 329  iac  3-33- 


40  CFR  270.2 . 
40  CFR  270  4 ... 
40  CFR  270.5 .... 
40  CFR  270.6..., 
40  CFR  270.10., 
40  CFR  270.11. 
40  CFR  270.12.. 
40  CFR  270.13., 
40  CFR  270.14.. 
40  CFR  270.15.. 
40  CFR  270.16.. 
40  CFR  270.17.. 
40  CFR  270.18.. 
40  CFR  270.19.. 
40  CFR  270.20.. 
40  CFR  270.21 .. 
40  CFR  270.30.. 
40  CFR  270.31 .. 
40  CFR  270.32.. 
40  CFR  270.33.. 
40  CFR  270.40.. 
40  CFR  270.41 .. 
40  CFR  270.42.. 
40  CFR  270.43.. 
40  CFR  270.50.. 
40  CFR  270.51 .. 
40  CFR  270.60.. 
40  CFR  270,61 .. 
40  CFR  270,62.. 
40  CFR  270.63.. 
40  CFR  270.65.. 
40  CFR  270  70.. 
40  CFR  270.71 .. 
40  CFR  270.72.. 
40  CFR  270.73.. 


1.. 

329  IAC  3-33-2.. 
329  IAC  3-33-3.. 
329  IAC  3-33-4.. 
329  IAC  3-33-5.. 
329  IAC  3-34-1 .. 
329  IAC  3-34 
329  IAC  3-34 
329  IAC  3- 
329  IAC  3-34 
329  IAC  3- 
329  IAC  3-34 
329  IAC  3-34 
329  IAC  3-34 
329  IAC  3-34 
329  IAC  3-34 
329  IAC  3-34 
329  IAC  3-35 
329  IAC  3- 
329  IAC  3-35 
329  IAC  3-3 
329  IAC  3-3 
329  IAC  3-3 
329  IAC  3-3 
329  IAC  3-3 
329  IAC  3-3 
329  IAC  3-39 
329  IAC  3-37 
329  IAC  3-37 
329  IAC  3-37 
329  IAC  3- 
329  IAC  3- 
329  IAC  3-38 
329  IAC  3-38 
329  IAC  3-3 
329  IAC  3-3 


Former  IAC  provision 


320  IAC  4.1-32-3 


320  IAC  4.1-32-5 


320  IAC  4.1-32-7 


320  IAC  4.1-32.5-1 
320  IAC  4.1-32.5-2 
320  IAC  4.1-32.5-3 
320  IAC  4.1-3^5-4 
320  IAC  4.1-32.5-5 
320  IAC  4.1-32.5-6 
320  IAC  4.1-32.5-7 
320  IAC  4.1-32.5-8 
320  IAC  4.1-32.5-9 
320  IAC  4.1-32  5-10 
320  IAC  4.1-32  5-11 
320  IAC  4.1-32  5-12 
320  IAC  4.1-32  5-13 
320  IAC  4.1-32.5-14 
320  IAC  4.1-32.5-15 
320  IAC  4.1-32.5-16 
320  IAC  4.1-32.5-17 
320  IAC  4.1-33-1 
320  IAC  4.1-33-2 
320  IAC  4.1-33-3 
320  IAC  4.1-33-4 
320  IAC  4  1-33-5 
320  IAC  4.1-34-1 


»-2 

320  IAC  4.1-34-2 
320  IAC  4.1-34-3 
320  IAC  4.1-34-4 
320  IAC  4.1-34-5 
320  IAC  4.1-34-6 
320  IAC  4.1-34-7 
320  IAC  4.1-34-8 
320  IAC  4.1-34-9 
320  IAC  4.1-34-10 
320  IAC  4  1  -34-1 1 

»-3 

»-4 

»-5 

»-6 

»-7 

j-e 

1-9 

1-10 

1-11 

1-12 

320  IAC  4.1-34-12 
320  IAC  4.1-35-1 
320  IAC  4.1-35-2 
320  IAC  4.1-35-3 
320  IAC  4  1-'?5-4 

5-1 

>-2 

>-3 

)-4 

>-1 

320  IAC  4  1-36-1 

>-2 

320  IAC  4.1-36-2 
320  IAC  4.1-36-3 
320  IAC  4.1-36-4 
320  IAC  4.1-39-11 
320  IAC  4.1-39-12 
320  IAC  4.1-37-1 
320  IAC  4.1-37-2 
320  IAC  4.1-37-3 
320  IAC  4.1-37-4 
320  IAC  4.1-37-6 
320  IAC  4.1-38-1 
320  IAC  4.1-38-2 
320  IAC  4.1-38-3 
320  IAC  4.1-38-4 

>-3 : 

i-4 

(-11 

1-12 

'-1 

-2 

-3 

-4 

-6 

-1 

-2 

1-3 

-4 

C.  Decision 

I  conclude  that  Indiana's  application 
for  this  program  revision  meets  all  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly,  EPA 
grants  Indiana  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised.  Indiana  now  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  other  aspects  of  the 
RCRA  program.  This  responsibility  is 


subject  to  the  limitations  of  this  program 
revision  application  and  previously 
approved  authorities.  Indiana  also  has 
primary  enforcement  responsibilities, 
although  EPA  retains  the  right  to 
conduct  inspections  under  section  3007 
of  RCRA,  and  to  take  enforcement 
actions  under  sections  3008,  3013,  and 
7003  of  RCRA. 

D.  Codiricatlon  in  Part  272 
EPA  codifies  authorized  State 


programs  in  part  272  of  40  CFR.  The 
purpose  of  codification  is  to  provide 
notice  to  the  public  of  the  scope  of  the 
authorized  program  in  each  State.  In  a 
future  Federal  Register  notice,  EPA  will 
codify  Indiana's  revised  hazardous 
waste  program. 

Compliance  with  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 


Certification  Under  the  Regi 
Flexibility  Act 

Pursuant  to  the  provisiont 
605(b),  I  hereby  certify  that  i 
authorization  will  not  have  i 
economic  impact  on  a  subst^ 
number  of  small  entities.  Th 
authorization  effectively  sus 
applicabihty  of  certain  Fede 
regulations  in  favor  of  India: 
program,  thereby  eliminatin] 
requirements  for  handlers  ol 
waste  in  the  State.  It  does  m 
any  new  burdens  on  small  e 
rule,  therefore,  docs  not  reqi 
regulatory  flexibility  analysi 

Paperwork  Reduction  Act 

Under  the  Paperwork  Red 
44  U.S.C.  3501  et  seq..  Feden 
must  consider  the  paperworl 
imposed  by  any  information 
contained  in  a  proposed  rule 
rule.  This  rule  will  not  impos 
information  requirements  up 
regulated  community. 

List  of  Subjects  in  40  CFR  Pa 

Administrative  practice  ar 
procedure,  Confidential  busi 
information,  Hazardous  mati 
transportation.  Hazardous  w 
lands,  Intei^ovemmental  rel 
Penalties,  Reporting  and  rec( 
requirements.  Water  pollutio 
Water  supply. 

Authority:  This  notice  is  issue 
authority  of  sections  2002(a)  300' 
of  the  Solid  Waste  Disposal  Act 
(42  U.S.C.  6ei2{a),  6926  and  6974 

Dated:  February  8, 1990. 
Robert  Springer. 
Acting  Regional  Administrator. 
[FR  Doc.  91-17470  Filed  7-23-91; 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-5 
[FPMR  Amdt  A-49] 

Miscellaneous  Changes 

AGENCY:  General  Services 
Administration  (GSA). 
action:  Final  rule. 

summary:  GSA  published  a  \ 
rule  (December  1. 1989,  54  FR 
prescribing  the  methods  by  v. 
General  Services  Administra 
provides  for  the  establishmer 
centralized  services  in  Feden 
occupied  by  a  number  of  exei 
agencies.  GSA  adopted  recon 
changes  to  provide  printing  a 
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Recodified  lAC  provision 

Formef  lAC  provisioii 

3-32- 

320  lAC  4.1-32-3 
320  lAC  4.1-32-5 
320  lAC  4.1-32-7 

3-32-5 

3-32-7 

3-57-1 

3-57-2 

3-57-3 

3-57-4 

3-57-5 

3-57-6 

3-57-7 

3-57-8 

3-57-9 

3-57-10 

3-57-11 

3-57-12 

3-57-13 

3-57-14 

3-57-15 

3-57-16 

3-57-17 

3-33-1 

3-33-2 

3-33-3 

3-33-4 

3-33-5 

3-34-1 

3-34-2 

3-34-3 

3-34-4 

J-34-5 

3-34-6 

3-34-7 

3-34-8 

3-34-9 

3-34-10 

3-34-11 

3-34-12 

3-35-1 

3-35-2 

3-35-3 

3-35-4 

3-36-1 

J-36-2 

J-36-3 

3-36-4 

)-39-11 

1-39-12 

1-37-1 

1-37-2 

1-37-3 

1-37-4 

1-37-6 

1-38-1 

►-38-2 

1-38-3 

1-38-4 


320  lAC  4.1-32.5-1 
320  lAC  4.1-32.5-2 
320  lAC  4.1-32.5-3 
320  lAC  4.1-32.5-4 
320  lAC  4.1-32.5-5 
320  lAC  4.1-32.5-6 
320  (AC  4.1-32.5-7 
320  lAC  4.1-32.5-8 
320  lAC  4.1-32.5-9 
320  lAC  4.1-32  5-10 
320  lAC  4.1-32  5-11 
320  lAC  4.1-325-12 
320  lAC  4.1-32.5-13 
320  lAC  4.1-32.5-14 
320  lAC  4.1-32.5-15 
320  lAC  4.1-32.5-16 
320  lAC  4.1-32.5-17 
320  lAC  4.1-33-1 
320  lAC  4.1-33-2 
320  I  AC  4.1-33-3 
320  lAC  4.1-33-4 
320  lAC  4.1-33-5 
320  lAC  4.1-34-1 
320  I  AC  4.1-34-2 
320  lAC  4.1-34-3 
320  lAC  4.1-34-4 
320  lAC  4.1-34-5 
320  lAC  4.1-34-6 
320  lAC  4.1-34-7 
320  lAC  4.1-34-8 
320  lAC  4.1-34-9 
320  lAC  4.1-34-10 
320  lAC  4.1-34-11 
320  lAC  4.1-34-12 
320  lAC  4.1-35-1 
320  lAC  4.1-35-2 
320  lAC  4.1-35-3 
320  I  AC  4.1-35-4 
320  lAC  4.1-36-1 
320  lAC  4.1-36-2 
320  lAC  4.1-36-3 
320  lAC  4.1-36-4 
320  lAC  4.1-39-11 
320  lAC  4.1-39-12 
320  lAC  4.1-37-1 
320  lAC  4.1-37-2 
320  lAC  4.1-37-3 
320  lAC  4.1-37-4 
320  lAC  4.1-37-6 
320  I  AC  4.1-38-1 
320  I  AC  4.1-38-2 
320  lAC  4.1-38-3 
320  lAC  4.1-38-4 


tations  of  this  program 
)n  and  previously 
ies.  Indiana  also  has 
ent  responsibilities, 
ins  the  right  to 
is  under  section  3007 
jke  enforcement 
ions  3008,  3013.  and 


Part  272 
thohzed  State 


programs  in  part  272  of  40  CFR.  The 
purpose  of  codification  is  to  provide 
notice  to  the  public  of  the  scope  of  the 
authorized  program  in  each  State.  In  a 
future  Federal  Register  notice,  EPA  will 
codify  Indiana's  revised  hazardous 
waste  program. 

Compliance  with  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 


Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Indiana's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste.  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a)  3006,  and  7004(b) 
of  the  Solid  Waste  Disposal  Act,  as  amended, 
(42  U.S.C.  6812(a).  6926  and  6974(b)). 

Dated:  February  8, 1990. 
Robert  Springer, 
Acting  Regional  Administrator. 
[FR  Doc.  91-17470  Filed  7-23-91;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-5 
[FPMR  Amdt  A-491 

Miscellaneous  Change* 

AQENCY:  General  Services 
Administration  (GSA). 
action:  Final  rule. 

summary:  GSA  published  a  proposed 
rule  (December  1, 1989,  54  FR  49777)  on 
prescribing  the  methods  by  which  the 
General  Services  Administration 
provides  for  the  establishment  of 
centralized  services  in  Federal  buildings 
occupied  by  a  number  of  executive 
agencies.  GSA  adopted  recommended 
changes  to  provide  printing  and 


photocopying  services  in  multi-occupant 
Federal  buildings  or  complexes. 
EFFECTIVE  DATE:  July  24,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Johnny  Young,  Reproduction 
Services  Division  Director  (202-566- 
1961). 

SUPPLEMENTARY  INFORMATION:  GSA  has 

determined  that  this  is  not  a  major  rule 
for  the  purpose  of  Executive  Order  12291 
of  February  17, 1981,  because  it  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
GSA  has  based  all  administrative 
decisions  underlying  this  rule  on 
adequate  information  concerning  the 
need  for,  and  consequences  of,  this  rule; 
has  determined  that  the  potential 
benefits  to  society  from  this  rule 
outweigh  the  potential  costs  and  has 
maximized  the  net  benefits;  and  has 
chosen  the  alternative  approach 
involving  the  least  net  cost  to  society. 

List  of  Subjects  in  41  CFR  101-5 

Government  property  management. 

PART  101-5-CENTRALIZED 
SERVICES  IN  FEDERAL  BUILDINGS 

1.  The  authority  citation  for  part  101-5 
continues  to  read  as  follows; 

Authority:  Sec.  205(c),  63  Stat.  390;  40 
U.S.C.  480(c). 

2.  Part  101-5  is  retitled  to  read  as 
follows: 

PART  101-5— CENTRALIZED 
SERVICES  IN  FEDERAL  BUILDINGS 
AND  COMPLEXES 

3.  Section  101-5.000  is  revised  to  read 
as  follows: 

§101-5.000    Seep*  Of  pari 

This  part  prescribes  the  methods  by 
which  the  Genera!  Services 
Administration  provides  for 
establishment  of  centralized  services  in 
Federal  buildings  or  complexes  occupied 
by  a  number  of  executive  agencies. 

Subpart  101-5.1— General 

4.  Section  101-5.101  is  revised  to  read 
as  follows: 

§  101-5.101    ApptlcalilHty. 

The  regulations  in  this  part  apply  to 
all  executive  agencies  which  occupy 
space  in  or  are  prospective  occupants  of 
multi-occupant  Federal  buildings 
located  in  the  United  States.  In 
appropriate  circumstances,  the 
centralized  services  provided  pursuant 
to  this  part  are  extended  to  agencies 
occupying  other  Federal  buildings  in  the 
same  geographical  area.  For  purposes  of 


this  part  reference  to  Federal  buildings 
may  be  deemed  to  include,  when 
appropriate,  leased  buildings  or  specific 
leased  space  in  a  commercial  building 
under  the  control  of  GSA. 

5.  Section  101-5.102  is  revised  to  read 
as  follows: 

§101-5.102    DeflnlttofM. 

(a)  Centralized  services  means  those 
central  supporting  and  administrative 
services  and  facilities  provided  to 
occupying  agencies  in  Federal  buildings 
or  nearby  locations  in  lieu  of  each 
agency  providing  the  same  services  or 
facilities  for  its  own  use.  This  includes 
those  common  administrative  services 
provided  by  a  Cooperative 
Administrative  Support  Unit  (CASU).  It 
does  not  include  such  common  building 
features  as  cafeterias,  blind  stands, 
loading  platforms,  auditoriums, 
incinerators,  or  similar  facilities. 
Excluded  are  interagency  fleet 
management  centers  established 
pursuant  to  Public  Law  766.  83d 
Congress,  and  covered  by  part  101-39  of 
this  chapter. 

(b)  Occupying  agency  means  any 
Federal  agency  assigned  space  in  a 
building  or  complex  for  which  GSA  has 
oversight  of,  or  responsibility  for  the 
functions  of  operation  and  maintenance 
in  addition  to  space  assignment. 

(c)  Cooperative  Administrative 
Support  Unit  (CASU)  means  an 
organized  mechanism  for  providing 
administrative  services  for  agencies  in 
multi-tenant  federally  occupied 
buildings. 

6.  Section  101-5.104-1  is  revised  to 
read  as  follows: 

§101-5.104-1    GeneraL 

GSA  is  currently  providing  various 
centralized  services  to  Federal  agencies 
in  such  fields  as  office  and  storage 
space,  supplies  and  materials, 
communications,  records  management, 
transportation  services,  and  printing  and 
reprographics.  Other  centralized 
CASU's  may  be  providing  supporting 
services  or  activities  such  as  health 
units,  use  of  training  devices  and 
facilities,  pistol  ranges,  and  central 
facilities  for  receipt  and  dispatch  of 
mail.  Consolidation  and  sharing  is 
frequently  feasible  with  resulting 
economies  in  personnel,  equipment,  and 
space.  Opportunities  to  effect  economies 
through  planned  consolidation  of  such 
services  occur  particularly  during  the 
design  stage  of  the  construction  of  new 
Federal  buildings,  or  the  renovations  to 
existing  buildings.  Opportunities  may 
also  occur  as  a  result  of  needs 
assessments  jointly  conducted  by  local 
agencies. 
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7.  Section  101-5.104-2  is  amended  by 
revising  paragraph  (b)  as  follows: 

§101-5.104-2    Basis  for  determining 
economic  feasibility. 
*         •         •         •         » 

(b)  In  the  absence  of  standard  data  on 
which  a  determination  of  economic 
feasibihty  can  be  based,  or  where  such 
data  must  be  supplemented  by 
additional  factual  information,  a  formal 
feasibility  study  may  be  made  by  GSA 
or  a  CASU  workgroup,  in  coordination 
with  local  agencies  to  be  involved,  prior 
to  a  final  determination  to  proceed  with 
the  furnishing  of  a  centralized  service. 
Generally,  a  formal  feasibility  study  will 
be  made  only  if  provision  of  the 
proposed  centralized  service  would 
involve  the  pooling  of  staff,  equipment, 
and  space  which  occupying  agencies 
otherwise  would  be  required  to  use  in 
providing  the  service  for  themselves. 
Examples  of  centralized  services  which 
may  require  formal  studies  include 
printing  and  duplicating  plants  and 
similar  facilities. 

•  *         •         •        ♦ 

8.  Section  101-5.104-3  is  amended  by 
revising  paragraph  (a)  as  follows: 

§  101-5.104-3    Data  requirements  for 
feasibility  studies. 

(a)  The  data  requirements  for 
feasibility  studies  may  vary  from 
program  to  program,  but  shall  be 
standard  within  any  single  program. 
Such  data  shall  disclose  the  costs 
resulting  from  provisions  of  the  service 
on  a  centralized  basis  as  compared  to 
the  same  service  provided  separately  by 
each  occupying  agency,  including  the 
costs  of  personnel  assigned  to  provide 
the  service,  comparative  space  needs, 
equipment  use,  and  any  other  pertinent 
factors. 

•  •         •        •        • 

9.  Section  101-5.105  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows: 

§  1 0 1  -5. 1 05    Operation  of  tfie  centralized 
facility. 

(a)  GSA  will  continually  appraise  the 
operation  of  centralized  facilities  to 
insure  their  continued  justification  in 
terms  of  economy  and  efficiency. 
Centralized  services  provided  pursuant 
to  the  regulation  may  be  discontinued  or 
curtailed  if  no  actual  savings  or 
operating  improvements  are  realized 
after  a  minimum  operating  period  of  one 
year.  Occupying  agencies  will  be 
consulted  regarding  the  timing  of 
curtailment  or  discontinuance  of  any 
centralized  services  and  the  heads  of 
such  agencies  notified  at  least  120  days 
in  advance  of  each  action. 


10.  Section  101-5.106  is  amended  by 
revising  paragraph  (a)  and  paragraph  (b) 
to  read  as  follows: 

§101-5.106    Agency  committees. 

(a)  Establishment.  An  occupying 
agency  committee  will  be  established  by 
GSA  if  one  does  not  exist,  to  assist  the 
occupying  agency,  or  such  other  agency 
as  may  be  responsible,  in  the 
cooperative  use  of  the  centralized 
services,  as  defined  in  101-5.102{a). 
provided  in  a  Federal  building. 
Generally,  such  a  committee  will  be 
established  when  the  problems  of 
administration  and  coordination 
necessitate  a  formal  method  of 
consultation  and  discussion  among 
occupying  agencies. 

(b)  Membership.  Each  occupying 
agency  of  a  Federal  building  is  entitled 
to  membership  on  an  agency  committee. 
The  chairperson  of  each  such  committee 
shall  be  a  GSA  employee  designated  by 
the  appropriate  GSA  Regional 
Administrator,  except  when  another 
agency  had  been  designated  to 
administer  the  centralized  service.  In 
this  instance,  the  chairperson  shall  be 
an  employee  of  such  other  agency  as 
designated  by  competent  authority 
within  that  agency. 
***** 

11.  Subpart  101-5.2  is  retitled  to  read 
as  follows: 

Subpart  101-5.2— Centralized  Field 
Reproduction  Services 

12.  The  Table  of  Contents  for  Subpart 
101-5.2  is  amended  by  revising  three 
entries  to  read  as  follows: 

Sec. 

101-5.202    Types  of  centralized  field 

reproduction  services 
101-5.203    Economic  feasibility  of 

centralized  field  reproduction  services 
101-5.205-3    Action  prior  to  operation  of 

facilities 

13.  Section  101-5.200  is  revised  to  read 
as  follows: 

§  101-5.200    Scope  of  subpart 

This  subpart  slates  general  guidelines 
and  procedures  for  the  establishment 
and  operation  of  centralized  field 
printing,  duplicating,  and  photocopying 
services  on  a  reimbursable  basis.  These 
services  may  be  provided  in  miilti- 
occupant  leased  and/or  government- 
owned  buildings. 

14.  Section  101-5.202  is  retitled  and 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  1 0 1  -5.202    Types  of  centralized  field 
reproduction  services. 

(a)  Services  will  include  offset 
reproduction,  electronic  publishing. 


photocopying,  distribution,  bindery 
services,  and  other  closely  related 
services  as  requested  or  required. 

***** 

15.  Section  101-5.203  is  retitled  to  read 
as  follows: 

§  1 0 1  -5.203    Economic  feasibility  of 
centralized  field  reproduction  services. 

16.  Section  101-5.203-1  is  revised  to 
read  as  follows: 

§  101-5.203-1    Scheduling  of  feasibility 
studies. 

(a)  Based  on  the  available  data  on  the 
proposed  size,  location,  number  of 
agencies  scheduled  for  occupancy,  and 
other  factors  pertinent  to  a  proposed 
new  or  acquired  Federal  building,  GSA 
may  determine  whether  to  provide  for  a 
centralized  field  reproduction  facility  in 
the  space  directive  covering  the  new 
building.  A  feasibility  study  thereafter 
will  be  scheduled  and  coordinated  with 
the  Federal  building  program  of  the 
Public  Buildings  Service,  GSA,  and  the 
occupying  agencies  to  occur  during  the 
period  following  development  of  the 
prospectus  and  before  development  of 
final  working  drawings  for  the  space 
directive.  The  final  decision  to  provide 
centralized  field  reproduction  services 
in  a  new  or  acquired  Federal  building 
will  be  subject  to  subsequent 
determination  by  the  GSA 
Administrator  based  upon  results  of  the 
formal  feasibility  study.  Agencies 
wishing  not  to  participate  may  do  so  by 
requesting  an  exception  from  the 
appropriate  GSA  Regional 
Administrator. 

(b)  Feasibility  studies  may  be  initiated 
by  GSA  and  coordinated  with  occupying 
agencies  in  existing  Federal  buildings. 
Such  studies  will  be  conducted  in 
accordance  with  the  rules  prescribed  in 
101-5.203. 

17.  Section  101-5.203-2  is  revised  to 
read  as  follows: 

§  101-5.203-2    Notification  of  feasibility 
studies. 

The  Administrator  of  General 
Services,  or  his  authorized  designee,  will 
give  at  least  30  days  notice  to  the  head 
of  each  executive  agency  that  would  be 
served  by  a  proposed  centralized  field 
reproduction  facility  in  accordance  with 
101-5.104-4,  and  will  request  the 
designation  of  agency  representatives, 
as  provided  in  101-5.104-5. 

18.  Section  101-5.203-5  is  revised  to 
read  as  follows: 

§  101-5.203-5    Uniform  space  allowances. 

The  space  requirements  for  printing, 
duplicating,  photocopying,  and  related 
equipment  under  individual  agency  use 
as  compared  with  use  in  a  centralized 


Federal  Registt 

facility  will  be  based  upon  un 
space  allowances  applied  equ 
both  conditions. 

19.  Section  101-5.203-6  is  ai 
revising  paragraph  (a),  paragr 
and  paragraph  (d)  to  read  as  f 

§  101-5.203-6  Pooling  of  equip 
personnel. 

(a)  In  establishing  centralizi 
reproduction  facilities  in  Fede 
buildings  or  complexes,  GSA"i 
office  will  make  arrangements 
participating  agencies  for  the  i 
duplicating  and  related  equipr 
the  centralized  plant.  Equipmc 
which  there  is  no  foreseeable 
the  centralized  plant  will  not  1 
transferred  to  the  plant  but  wi 
disposed  of  or  transferred  by  t 
agency  out  of  the  centralized  p 
Copy  processing  machines,  as 
in  paragraph  (b)  of  this  sectior 
as  reproduction,  addressing,  a: 
automatic-copy  processing  eqi 
used  in  bona  fide  systems  app 
may  be  retained  by  mutual  agr 
with  user  agencies. 
***** 

.  (c)  Personnel  devoting  over  i 
of  time  to  the  duplicating  activ 
the  affected  agency  will  be  ide 
transfer  to  the  operating  agenc 
establishment  of  a  centralized 
accordance  with  the  Office  of  1 
Management  regulations  relati 
transfer  of  functions.  Agencies 
transfer  personnel  ceiling  to  th 
operating  agency  for  employee 
transferred.  In  the  event  of  late 
disestaWishment  of  the  central 
facility  or  substantial  reductior 
operations  thereof,  personnel  c 
be  returned  to  the  agencies  froi 
originally  received. 

(d)  Exceptions  to  pooling  of  e 
to  meet  the  individual  agency 
programmatic  need,  special  phi 
security  needs,  confidentiality 
requirements,  and/or  certain  qi 
standards  will  be  made  availah 
occupant  agencies  when  use  of 
equipment  is  justified.  Each  age 
provide  justification  for  approv 
GSA  regional  printing  and  distr 
activity  before  acquiring  space 
electrical  service  from  the  build 
manager.  Otherwise,  as  agreed 
user  agencies,  GSA  will  not  ma 
available  space  for  duplicating 
equipment,  or  provide  other  sup 
services  for  such  equipment  in  1 
buildings  where  use  of  that  equi 
would  duplicate  the  services  pn 
by  the  centralized  services  plan 

20.  Section  101-5.203-7  is  revi 
read  as  follows: 
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entralized  Field 
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antents  for  Subpart 
ly  revising  three 
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itralized  field 
;es 

asibility  of 
production  services 
or  to  operation  of 
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subpart 

1  general  guidelines 
le  establishment 
ralized  Held 
and  photocopying 
sable  basis.  These 
ided  in  miilti- 
'or  government- 

)2  is  retitled  and 
paragraph  (a)  to 


centralized  field 

:lude  offset 
lie  publishing, 


photocopying,  distribution,  bindery 
services,  and  other  closely  related 
services  as  requested  or  required. 

***** 

15.  Section  101-5.203  is  retitled  to  read 
as  follows: 

§  101-5.203    Economic  feasibility  of 
centralized  field  reproduction  services. 

16.  Section  101-5.203-1  is  revised  to 
read  as  follows: 

§  101-5.203-1    Scheduling  of  feasibility 
studies. 

(a)  Based  on  the  available  data  on  the 
proposed  size,  location,  number  of 
agencies  scheduled  for  occupancy,  and 
other  factors  pertinent  to  a  proposed 
new  or  acquired  Federal  building,  GSA 
may  determine  whether  to  provide  for  a 
centralized  field  reproduction  facility  in 
the  space  directive  covering  the  new 
building.  A  feasibility  study  thereafter 
will  be  scheduled  and  coordinated  with 
the  Federal  building  program  of  the 
Public  Buildings  Service,  GSA,  and  the 
occupying  agencies  to  occur  during  the 
period  following  development  of  the 
prospectus  and  before  development  of 
final  working  drawings  for  the  space 
directive.  The  final  decision  to  provide 
centralized  field  reproduction  services 
in  a  new  or  acquired  Federal  building 
will  be  subject  to  subsequent 
determination  by  the  GSA 
Administrator  based  upon  results  of  the 
formal  feasibility  study.  Agencies 
wishing  not  to  participate  may  do  so  by 
requesting  an  exception  from  the 
appropriate  GSA  Regional 
Administrator. 

(b)  Feasibility  studies  may  be  initiated 
by  GSA  and  coordinated  with  occupying 
agencies  in  existing  Federal  buildings. 
Such  studies  will  be  conducted  in 
accordance  with  the  rules  prescribed  in 
101-5.203. 

17.  Section  101-5.203-2  is  revised  to 
read  as  follows: 

§  101-5.203-2    Notification  of  feasibility 
studies. 

The  Administrator  of  General 
Services,  or  his  authorized  designee,  will 
give  at  least  30  days  notice  to  the  head 
of  each  executive  agency  that  would  be 
served  by  a  proposed  centralized  field 
reproduction  facility  in  accordance  with 
101-5.104-4.  and  will  request  the 
designation  of  agency  representatives, 
as  provided  in  101-5.104-5. 

18.  Section  101-5.203-5  is  revised  to 
read  as  follows: 

§  101-5.203-5    Uniform  space  allowances. 

The  space  requirements  for  printing, 
duplicating,  photocopying,  and  related 
equipment  under  individual  agency  use 
as  compared  with  use  in  a  centralized 


facility  will  be  based  upon  uniform 
space  allowances  applied  equally  under 
both  conditions. 

19.  Section  101-5.203-6  is  amended  by 
revising  paragraph  (a),  paragraph  (c) 
and  paragraph  (d)  to  read  as  follows: 

§  101-5.203-6    Pooling  of  equipment  and 
personnel. 

(a)  In  establishing  centralized 
reproduction  facilities  in  Federal 
buildings  or  complexes,  GSA's  regional 
office  will  make  arrangements  with 
participating  agencies  for  the  transfer  of 
duplicating  and  related  equipment  for 
the  centralized  plant.  Equipment  for 
which  there  is  no  foreseeable  need  in 
the  centralized  plant  will  not  be 
transferred  to  the  plant  but  will  be 
disposed  of  or  transferred  by  the  owning 
agency  out  of  the  centralized  plant. 
Copy  processing  machines,  as  provided 
in  paragraph  (b)  of  this  section,  as  well 
as  reproduction,  addressing,  and 
automatic-copy  processing  equipment 
used  in  bona  fide  systems  applications 
may  be  retained  by  mutual  agreement 
with  user  agencies. 
•        ♦        «        *        * 

(c)  Personnel  devoting  over  50  percent 
of  time  to  the  duplicating  activities  of 
the  affected  agency  will  be  identified  for 
transfer  to  the  operating  agency  upon 
establishment  of  a  centralized  plant,  in 
accordance  with  the  Office  of  Personnel 
Management  regulations  relating  to  the 
transfer  of  functions.  Agencies  will 
transfer  personnel  ceiling  to  the 
operating  agency  for  employees  so 
transferred.  In  the  event  of  later 
disestaWishment  of  the  centralized 
facility  or  substantial  reduction  in 
operations  thereof,  personnel  ceiling  will 
be  returned  to  the  agencies  from  which 
originally  received. 

(d)  Exceptions  to  pooling  of  equipment 
to  meet  the  individual  agency 
programmatic  need,  special  physical 
security  needs,  confidentiality 
requirements,  and/or  certain  quality 
standards  will  be  made  available  to 
occupant  agencies  when  use  of  such 
equipment  is  justified.  Each  agency  must 
provide  justification  for  approval  of  the 
GSA  regional  printing  and  distribution 
activity  before  acquiring  space  and/or 
electrical  service  from  the  building's 
manager.  Otherwise,  as  agreed  by  the 
user  agencies,  GSA  will  not  make 
available  space  for  duplicating 
equipment,  or  provide  other  support 
services  for  such  equipment  in  Federal 
buildings  where  use  of  that  equipment 
would  duplicate  the  services  provided 
by  the  centralized  services  plant. 

20.  Section  101-5.203-7  is  revised  to 
read  as  follows: 


§  101-5.203-7    Determination  of  feasibility. 

The  Administrator  of  General 
Services  will  determine  the  economic 
feasibility  of  each  proposed  centralized 
field  reproduction  facility  in  accordance 
with  101-5.104-7.  The  Director  of  the 
Office  of  Management  and  Budget  and 
the  head  of  each  affected  agency  will  be 
advised  of  the  Administrator's 
determination  to  establish  a  centralized 
facility. 

21.  Section  101-5.204  is  retitled  to  read 
as  follows: 

§  101-5.204    Operation  of  centralized  field 
reproduction  facilities. 

22.  Section  101-5.204-1  is  revised  to 
read  as  follows: 

§  101-5.204-1    Continuity  of  service. 

Each  new  centralized  field 
reproduction  facility  will  be  established 
in  sufficient  time  to  assure  occupants 
moving  into  the  building  that  there  will 
be  no  interruption  of  duplicating 
services  in  support  of  their  program 
activities. 

23.  Section  101-5.204-2  is  revised  to 
read  as  follows: 

§  101-5.204-2    Announcement  of 
centralized  services. 

The  appropriate  GSA  regional  office 
will  announce  the  availability  of  a 
centralized  field  reproduction  facility 
approximately  90  days  in  advance  of  its 
activation,  including: 

(a)  The  date  service  will  be  available; 

(b)  The  services  which  will  be 
furnished,  including  technical  assistance 
on  reproduction  problems; 

(c)  A  current  price  schedule; 

(d)  Procedures  for  obtaining  service; 
and 

(e)  Billing  procedures. 

24.  Section  101-5.204-3  is  revised  to 
read  as  follows:  » 

§  101-5.204-3    Appraisal  of  operations. 

(a)  The  appropriate  GSA  regional 
office  will  appraise  continually  the 
operation  of  each  centralized  field 
reproduction  facility.  Proposals  to 
expand,  modify,  or  discontinue  a 
centralized  activity  shall  be  made  to  the 
Director,  Reproduction  Services 
Division,  in  the  Central  Office,  and  must 
be  supported  by  all  pertinent 
information. 

(b)  The  Administrator  of  General 
Services  will  give  a  minimum  of  120 
days  notice  to  the  heads  of  agencies 
concerned  before  any  action  to  curtail  or 
discontinue  centralized  services  is 
taken. 

25.  Section  101-5.205-1  is  revised  to 
read  as  follows: 


§101-5.205-1    General. 

The  Administrator  of  General 
Services,  in  accordance  with  101- 
5.105(b).  may  designate  an  agency  other 
than  GSA  to  operate  a  centralized  field 
reproduction  facility.  Such  designation 
will  be  made  only  by  mutual  agreement 
with  the  agency  head  concerned. 

26.  Section  101-5.205-2  is  revised  to 
read  as  follows: 

§  101-5.205-2    Prerequisites  to  deslgnaflon 
of  other  agencies. 

The  following  conditions  are  to  be  met 
by  an  agency  designated  by  GSA  to 
operate  a  centralized  field  reproduction 
facility: 

(a)  Generally,  prices  changed  to 
Government  agencies  using  the 
centralized  field  facility  should  be  no 
higher  than  those  specified  on  the 
currently  effective  nationwide  uniform 
General  Services  Administration 
Reproduction  Services  Price  Schedule. 
In  special  circumstances,  deviations 
from  the  Price  Schedule  may  be 
developed  jointly  by  GSA  and  the 
designated  agency. 

(b)  The  designated  agency  shall 
accept  responsibility  for  implementing 
the  determination  of  the  Administrator 
of  General  Services  to  establish  a 
centralized  reproduction  facility,  issued 
in  accordance  with  101-5.104-7  and  101- 
5.203-7,  including  the  provisions  for 
transfer  of  excess  equipment  and 

Vs  Vs  Va  Ve  Vs  Va  Vsother  procedures  and 
conditions  specified  in  that 
determination.  Necessary  deviations 
from  the  determination  may  be 
developed  jointly  by  GSA  and  the 
designated  agency. 

27.  Section  101-5.205-3  is  retitled  and 
amended  by  revising  the  introductory 
paragraph,  paragraph  (a)  and  paragraph 
(c)  to  read  as  follows: 

§  101-5.205-3    Actions  prior  to  operation 
of  facilities. 

The  following  actions  are  to  be  taken 
by  an  agency  designated  by  GSA  to 
operate  a  centralized  field  reproduction 
facility  prior  to  operations  of  such  a 
facility: 

(a)  The  designated  agency  shall  assist 
the  appropriate  GSA  regional  office  in 
the  determination  of  firm  space  needs, 
including  any  special  requirements. 
Space  needs  will  be  furnished  by  the 
GSA  regional  Administrative  Services 
Division,  Printing  and  Distribution 
Branch,  before  forwarding  it  to  the 
Public  Buildings  Service.  GSA.  for 
preparation  of  final  working  drawings  in 
the  Federal  building  where  the  plant  is 
to  be  located. 
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(c)  After  coordination  with  the 
designated  operating  agency  to  obtain 
its  current  price  schedule,  procedures 
for  obtaining  service,  and  bilHng 
procedures,  GSA  will  announce  the 
availability  of  the  centralized  field 
reproduction  facility  in  the  manner 
prescribed  in  101-5.204-2. 

28.  Section  101-5.205-4  is  revised  to 
read  as  follows: 

§  101-5.205-4    Plant  Inspections  and 
customer  evaluations. 

Periodic  facihty  inspections  and 
customer  evaluations  will  be  performed 
jointly  by  GSA  and  the  designated 
agency  in  order  to  appraise  the 
continuing  effectiveness  of  the 
centralized  facility. 

Dated:  June  3, 1991. 
Richard  G.  Austin, 

Administrator  of  General  Services. 

[FR  Doc.  91-17548  Filed  7-23-91;  8:45  amj 
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41  CFR  Part  101-40 
[FPMR  Temp.  Reg.  G-54) 

Us«  Of  Contractor  for  Express  Small 
Package  Transportation 

agency:  Federal  Supply  Services,  GSA. 
ACTION:  Temporary  regulation. 

SUMMAAY:  This  regulation  mandates  the 
use  of  the  new  contract  by  Federal 
civilian  executive  agencies  when  next 
day  express  small  package 
transportation  is  required.  The 
regulation  also  contains  a  description  of 
the  services  provided  and  an  appendix 
listing  the  rates  and  accessorial  charges. 
The  information  is  provided  because  a 
new  contract  was  awarded  containing 
additional  services  and  a  new  rate 
schedule.  This  regulation  is  necessary  to 
provide  the  Government  user  with 
information  concerning  the  provisions  of 
the  contract. 

DATES:  Effective  date:  January  15. 1991. 
Expiration  date:  January  14. 1992. 
FOft  FURTHER  INFORMATtON  CONTACT: 
Mr.  Hugh  Pollon.  Transportation 
Management  Division,  703-557-8084. 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981.  because  it  is 
not  likely  to  result  in  an  annual  e^ect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for  and 


consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41  CFR  Part  101-40 

Freight,  Government  property,  Moving 
of  household  goods,  Office  relocations, 
Transportation. 

The  authority  citation  for  part  101-40 
continues  to  read  as  follows: 

Authority:  Sec.  20S(c),  63  Stat.  390;  40 
U.S.C.  486(c). 

In  41  CFR  chapter  101.  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  subchapter  G  to 
read  as  follows: 

GENERAL  SERVICES  ADMINISTRATION 

Washington.  DC  20405 

Federal  Property  Management  Regulations 

Temporary  Regulation  G-54 

To:  Heads  of  Federal  agencies. 

Subject-  Use  of  contractor  for  express  small 

package  transportation. 
July  9, 1991. 

1.  Purpose.  TTiis  regulation  prescribes 
policies  and  procedures  applicable  to  Federal 
civilian  agencies  and  departments  when  next 
day  express  small  package  transportation 
service  is  required.  In  addition,  this 
regulation  identifies  the  new  contractor  and 
the  new  contract  rates  effective  January  IS. 
1991. 

2.  Effective  data.  This  regulation  is 
effective  January  15, 1991. 

3.  Expiration  date.  This  regulation  expires 
January  14, 1992,  unless  sooner  canceled, 
revised,  or  extended. 

4.  Background.  Under  subsection  201(a)  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949.  as  amended  (40  U.S.C. 

^481(a)),  the  General  Services  Administration 
(SSA)  is  responsible  for  prescribing  policies 
anopcQcedures  that  are  advantageous  to  the 
Government  in  terms  of  economy,  efficiency, 
or  service,  regarding  program  activities  in  the 
area  of  transportation  and  traffic 
management.  Accordingly,  GSA  has  entered 
into  a  contract  with  Federal  Express  (FedEx) 
for  the  transportation  of  express  small 
packages  from,  to,  and  between  specified 
locations  in  the  United  States  (including 
Alaska  and  Hawaii)  and  Puerto  Rico,  where 
the  contractor  or  its  agent  presently  provides 
or  will  provide  next  day  service.  In 
consideration  of  the  contract  rates  listed  in 
attachment  Aand  to  the  extent  provided  in 
this  regulation,  the  Government  has  agreed  to 
place  all  its  transportation  requirements  for 
express  small  package  service  with  the 
contractor. 

5.  Scope,  a.  This  regulation  is  mandatory 
for  all  civilian  executive  agencies  pursuant  to 
subsection  201(a)  of  the  Federal  Property  and 
Administrative  Elervices  Act  of  1949.  as 
amended  (40  U.S.C.  481(a)),  and  also  may  be 
used  by  (1)  The  Department  of  Defense,  (2) 


the  legislative  and  judicial  branches  of  the 
U.S.  Government  and  (3)  cost-reimbursable 
contractors  of  the  Government 

b.  Next  day  express  small  package 
transportation  is  premium  transportation. 
Therefore,  agencies  and  other  qualified  users 
shall  make  prudent  use  of  services  available 
under  the  contract  When  next  day  service  is 
not  required  to  accomplish  an  agency's 
mission,  other  less  costly  methods  of 
transportation  shall  be  used. 

6.  Definitions,  a.  Additional  service  means 
other  agency-required  services  beyond  the 
basic  service  but  still  within  the  scope  of  the 
contract.  Such  additional  services  are: 
Saturday  pickup  service,  Saturday  delivery 
service,  dangerous  goods  service,  collect  on 
delivery  service,  excess  declared  value, 
address  correction,  rebill,  no/invalid  account 
number  on  airbill,  hold  for  agency  pickup, 
and  attempted  delivery.  The  contractor  will 
only  provide  holiday  pickup  service  and 
holiday  dehvery  service  within  the  48 
contiguous  United  States  and  the  District  of 
Columbia.  Activities  requesting  holiday 
service  must  make  prior  arrangements  with 
the  Federal  Express  Government  Sales 
Office,  Greenbelt  Maryland,  before  this 
service  will  be  provided. 

b.  Agency  means  any  ordering  activity 
(including  cost-reimbursable  contractors) 
authorized  to  obtain  contractor  services  at 
the  contract  rate. 

c.  Basic  service  means  pickup  and  next 
business  day  delivery  (including  desk  pickup 
and  desk  delivery)  between  the  hours  of  8 
a.m.  and  6  p.m.  (local  time)  for  pickup  and  8 
a.m.  and  5  p.m.  (local  time)  for  delivery, 
Monday  through  Friday,  except  holidays. 

d.  Commercial  form  means  a  commercial 
uniform  straight  bill  of  lading,  a  commercial 
express  receipt  or  any  other  commercial 
instrument  constituting  a  contract  of  carriage 
subject  to  the  terms  and  conditions  set  forth 
in  Standard  Form  1103,  U.S.  Government  Bill 
of  Lading.  (See  41  CFR  101-41.302-3.) 

e.  Commercial  forms  and  procedures 
means  a  provision  whereby  shipments  are 
made  using  commercial  forms  and 
commercial  billing  procedures  instead  of 
Government  Bills  of  Lading  (SF  1103)  and 
their  related  billing  procedures.  (See  41  CFR 
101-41.304-2.) 

f.  Contract  rate  means  a  shipment  charge 
listed  in  attachment  A. 

g.  Contractor  means  Federal  Express  as 
awardee  listed  in  attachment  A 

h.  Express  small  package  shipment  means 
a  single  package  or  multiple  packages  as 
defined  below  containing  general 
commodities  except: 

(1)  Cash,  currency,  and  collectible  stamps 
and  coins; 

(2)  Live  animals,  including  birds,  reptiles, 
and  fish; 

(3)  Corpses,  or  parts  thereof,  cremated  or 
disinterred  remains; 

(4)  Shipments  which  require  the  contractor 
to  obtain  a  Federal,  State,  or  local  license  for 
their  transportation; 

(5)  Shipments  which  may  cause  damage  or 
delay  to  equipment,  to  personnel,  or  to  other 
shipments; 

(6)  Lottery  tickets  or  gambling  devices; 

(7)  FM-04  Class  8  Corrosives; 


(8)  Shipments  whose  carriagi 
by  law; 

(9)  Fireworks  (Explosive  Ciai 
Fireworks)  unless  prior  written 
obtained  from  the  contractor; 

(10)  Used  hypodermic  needle 
syringes  or  medical  wastes; 

(11)  Any  other  article  which  I 
prohibits  its  commercial  custon 
shipping  (See  Federal  Express  I 
Government  Service  Guide  and 
Express  Woridwide  Service  Gu 

(12)  Letters,  unless  adhering  ( 
established  by  the  U.S.  Postal  S 
specified  in  subpar  7a,  below. 

i.  Geographical  areas  means 
lying  wholly  or  partially  within 
and  communities  identified  by  ( 
Service  national  five-digit  ZIP  c 
contractor's  service  guide  or  an 
listing, 
j.  Holiday  means  a  Federal  h( 
k.  Multiple  package  means  ai 
small  package  shipment  where: 

(1)  No  single  package  in  the  s 
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covers  or  containers  of  letters  an 


dnesday,  July  24.  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  142  /  Wednesday.  July  24.  1991  /  Rules  and  Regulations 


33877 


this  rule:  has 

he  potential  benefits  to 

rule  outweigh  the 

id  has  maximized  the 

has  chosen  the 

ach  involving  the  least 

1 41  CFR  Part  101-40 

rnient  property,  Moving 
ds,  Office  relocations. 

itation  for  part  101-40 
as  follows: 

IS(c).  63  Stat.  390:  40 

ter  101,  the  following 
tion  is  added  to  the 
nd  of  subchapter  C  to 

ES  ADMINISTRATION 

tos 

anagement  Regulations 
ionG-54 

il  agencies. 

rector  for  express  small 

ortatioiL 

sgulation  prescribes 
tires  applicable  to  Federal 
d  departments  when  next 
ackage  transportation 
In  addition,  this 
the  new  contractor  and 
tes  effective  January  15, 

rhis  regulation  is 
,1991. 

'.  This  regulation  expires 
less  sooner  canceled, 
I. 

ider  subsection  201(a)  of 
r  and  Administrative 
I,  as  amended  (40  U.S.C. 
Services  Administration 
>  for  prescribing  policies 
are  advantageous  to  the 
8  of  economy,  efficiency, 
t  program  activities  in  the 
>n  and  traffic 
dingly.  GSA  has  entered 
Federal  Express  (FedEx) 
n  of  express  small 
nd  between  s[>ecified 
ed  States  (including 
and  Puerto  Rico,  where 
agent  presently  provides 
day  service.  In 
contract  rates  listed  in 
» the  extent  provided  in 
iovemment  has  agreed  to 
'tation  requirements  for 
ge  service  with  the 

igulation  is  mandatory 
itive  agencies  pursuant  to 
the  Federal  Property  and 
ices  Act  of  1949,  as 
481(a]),  and  also  may  be 
artment  of  Defense,  (2) 


the  legislative  and  judicial  branches  of  the 
U.S.  Government  and  (3)  cost-reimbursable 
contractors  of  the  GovemmenL 

b.  Next  day  express  small  package 
transportation  is  premium  transportation. 
Therefore,  agencies  and  other  qualified  users 
shall  make  prudent  use  of  services  available 
under  the  contract  When  next  day  service  is 
not  required  to  accomplish  an  agency's 
mission,  other  less  costly  methods  of 
transportation  shall  be  used. 

6.  Definitions,  a.  Additional  service  means 
other  agency-required  services  beyond  the 
basic  service  but  still  within  the  scope  of  the 
contract.  Such  additional  services  are: 
Saturday  pickup  service,  Saturday  delivery 
service,  dangerous  goods  service,  collect  on 
delivery  service,  excess  declared  value, 
address  correction,  rebill,  no/invalid  account 
number  on  airbill,  hold  for  agency  pickup, 
and  attempted  delivery.  The  contractor  will 
only  provide  holiday  pickup  service  and 
holiday  delivery  service  within  the  48 
contiguous  United  States  and  the  District  of 
Columbia.  Activities  requesting  holiday 
service  must  make  prior  arrangements  with 
the  Federal  Express  Government  Sales 
Office,  Greenbelt  Maryland,  before  this 
service  will  be  provided. 

b.  Agency  means  any  ordering  activity 
(including  cost-reimbursable  contractors) 
authorized  to  obtain  contractor  services  at 
the  contract  rate. 

c.  Basic  service  means  pickup  and  next 
business  day  delivery  (including  desk  pickup 
and  desk  delivery)  between  the  hours  of  8 
a.m.  and  6  p.m.  (local  time)  for  pickup  and  8 
a.m.  and  5  p.m-  (local  time)  for  delivery, 
Monday  through  Friday,  except  holidays. 

d.  Commercial  form  means  a  commercial 
uniform  straight  bill  of  lading,  a  commercial 
express  receipt  or  any  other  commercial 
instrument  constituting  a  contract  of  carriage 
subject  to  the  terms  and  conditions  set  forth 
in  Standard  Form  1103,  U.S.  Government  Bill 
of  Lading.  (See  41  CFR  101-41.302-3.) 

e.  Commercial  forms  and  procedures 
means  a  provision  whereby  shipments  are 
made  using  commercial  forms  and 
commercial  billing  procedures  instead  of 
Government  Bills  of  Lading  (SF  1103)  and 
their  related  billing  procedures.  (See  41  CFR 
101-41.304-2.) 

f  Contract  rate  means  a  shipment  charge 
listed  in  attachment  A. 

g.  Contractor  means  Federal  Express  as 
awardee  listed  in  attachment  A. 

h.  Express  small  package  shipment  means 
a  single  package  or  multiple  packages  as 
defined  below  containing  general 
commodities  except: 

(1)  Cash,  currency,  and  collectible  stamps 
and  coins: 

(2)  Live  animals,  including  birds,  reptiles, 
and  fish: 

(3)  Corpses,  or  parts  thereof,  cremated  or 
disinterred  remains; 

(4)  Shipments  which  require  the  contractor 
to  obtain  a  Federal,  State,  or  local  license  for 
their  transportation; 

(5)  Shipments  which  may  cause  damage  or 
delay  to  equipment,  to  personnel  or  to  other 
shipments: 

(6)  Lottery  tickets  or  gambling  devices; 

(7)  FM-04  Class  8  Corrosives: 


(8)  Shipments  whose  carriage  is  prohibited 
by  law; 

(9)  Fireworks  (Explosive  Class  C,  Common 
Fireworks)  unless  prior  written  approval  is 
obtained  from  the  contractor: 

(10)  Used  hypodermic  needles  and/or 
syringes  or  medical  wastes: 

(11)  Any  other  article  which  the  contractor 
prohibits  its  commercial  customers  from 
shipping  (See  Federal  Express  U.S. 
Government  Service  Guide  and  Federal 
Express  Woridwide  Service  Guide);  and 

(12)  Letters,  unless  adhering  to  the  criteria 
established  by  the  U.S.  Postal  Service  as 
specified  in  subpar  7a,  below. 

i.  Geographical  areas  means  locations 
lying  wholly  or  partially  within  cities,  towns, 
and  communities  identified  by  the  U.S.  Postal 
Service  national  five-digit  ZIP  code  in  the 
contractor's  service  guide  or  analogous 
listing. 

j.  Holiday  means  a  Federal  holiday. 

k.  Multiple  package  means  an  express 
small  package  shipment  where: 

(1)  No  single  package  in  the  shipment 
exceeds  70  pounds: 

(2)  No  single  package  in  the  shipment  is 
greater  than  108  inches  in  length  and  girth 
combined; 

(3)  The  aggregate  weight  does  not  exceed 
150  pounds; 

(4)  All  packages  are  listed  on  the  same 
airbill; 

(5)  All  packages  are  tendered  to  the 
contractor  at  the  same  time  by  the  same 
consignor  and  are  destined  for  the  same 
consignee;  and 

(6)  The  total  transportation  charges  do  not 
exceed  $250/)0  per  shipment. 

1.  Single  package  means  an  express  small 
package  shipment  where: 

(1)  The  package  does  not  exceed  70 
pounds;  and 

(2)  Is  not  greater  than  108  inches  in  length 
and  girth  combined. 

(7)  Applicability,  a.  The  scope  of  the 
express  small  package  contract  does  not 
include  "letters";  i.e.,  routine  first  class  mail, 
as  defined  in  U.S.  Postal  Service  Regulations, 
39  CFR  310.1  (Private  Express  Statutes) 
unless  the  letters  are  "extremely  urgent." 
"Letter"  is  generally  defined  as  "a  message 
directed  to  a  specific  person  or  address  and 
recorded  in  or  on  a  tangible  object."  (See  39 
CFR  310.1  for  specific  exclusions  from  the 
definition.) 

(1)  If  the  value  or  usefulness  of  a  letter 
would  be  lost  or  greatly  diminished  if  the 
letter  were  not  delivered  under  the  following 
conditions,  then  the  letter  is  considered 
"extremely  urgent"  and  may  be  shipped  by 
the  contractor  under  the  express  small 
package  contract: 

(a)  Where  the  letter  is  dispatched  within  50 
miles  of  the  intended  destination,  delivery 
must  be  completed  within  6  hours  or  by  the 
close  of  the  addressee's  normal  business 
hours  on  the  date  of  dispatch,  whichever  is 
later,  except  that  letters  dispatched  after 
noon  and  before  midnight  must  be  delivered 
by  10  a.m.  of  the  addressee's  next  business 
day:  i 

(b)  For  all  6ther  letters,  delivery  must  be 
completed  within  12  hours  or  by  noon  of  the 
addressee's  next  business  day: 

(c)  Agencies  shall  ensure  that  all  outside 
covers  or  containers  of  letters  are 


prominently  marked  with  the  words 
"Extremely  Urgent"  or  "Private  Carriage 
Authorized  by  Postal  Regulations  (39  CFR 
320.6)."  In  addition,  each  outside  cover  shall 
show  the  names  and  addresses  of  the 
contractor,  the  sender,  and  the  addressee:  or 

(d)  The  determination  that  a  letter  or  letters 
meet  the  extreme  urgency  provisions  of  39 
CFR  320.6  shall  be  made  by  the  responsible 
sending  office.  If  such  letters  are  sent  to  an 
agency  mail  room  for  pickup  by  the 
contractor  rather  than  being  picked  up  at  the 
sending  office,  the  sending  office  shall  ensure 
that  such  letters  are  marked  cleariy  with  the 
legend  "Extremely  Urgent"  or  "Private 
Carriage  Authorized  by  Postal  Regulations 
(39  CFR  320.6)." 

(2)  It  is  conclusively  presumed  that  a  letter 
is  "extremely  urgent"  if  the  amount  paid  for 
carriage  under  the  contract  is  at  least  S3  or 
twice  the  applicable  U.S.  postage  for  First- 
Class  Mail  (including  priority  mail), 
whichever  is  greater  If  a  single  shipment 
consists  of  a  number  of  letters  that  are  picked 
up  together  at  a  single  origin  for  shipment  to 

a  single  destination,  postage  may  be 
computed  as  though  the  shipment  constitutes 
a  single  letter.  For  other  types  of  charges,  a 
bona  fide  estimate  of  the  average  number  of 
letters  or  shipments  may  be  divided  into  the 
charge. 

(3)  In  addition  to  the  exception  for  shipping 
extremely  urgent  letters,  data  processing 
materials  may  be  shipped  as  an  express 
small  package  if  the  data  processing 
materials  are  conveyed  (a)  To  a  data 
processing  center,  if  carriage  is  completed 
within  12  hours  or  by  noon  of  the  addressee's 
next  business  day  and  if  data  processing 
work  is  commenced  on  such  materials  within 
36  hours  of  their  receipt  at  the  centen  or  (b) 
back  from  the  data  processing  center  to  the 
address  of  the  office  originating  the  incoming 
materials,  if  carriage  iscompleted  within  12 
hours  or  by  noon  of  the  addressee's  next 
business  day  and  if  data  processing  work 
was  commenced  on  the  incoming  materials 
within  36  hours  of  their  receipt  at  the  center. 
(See  39  CFR  320.2.) 

(4)  For  further  guidance  with  respect  to 
shipments  of  letters,  including  data 
processing  materials,  see  U.S.  Postal  Service 
Regulations  at  39  CFR  paris  310  and  320,  or 
call  the  U.S.  Postal  Service,  Law  Department, 
General  Administrative  Law  Division  at  (202) 
268-2971. 

b.  The  provisions  of  this  regulation  apply 
only  when  agencies  subject  to  this  regulation 
are  using  commercial  forms  and  procedures. 

c.  To  the  extent  cost-reimbursable 
contractors  are  authorized  by  an  agency  to 
ship  under  this  regulation  and  are  reimbursed 
the  transportation  costs  as  direct  allowable 
costs,  the  contract  rates  and  services  apply  to 
cost-reimbursable  contractors.  To  obtain 
contract  rates  and  services,  a  cost- 
reimbursable  contractor  must  provide  FedEx 
a  written  authorization  from  the  Government 
contracting  officer  designating  the  contract(s) 
under  which  the  cost-reimbursable  contractor 
is  authorized  to  obtain  rates  and  services. 

d.  The  contractor  will  not  impose  any  rates 
or  charges  for  services  under  this  contract 
which  are  higher  than  those  published  in  its 
commercial  tariffs  and/or  service  guides  for 
services  available  to  the  general  public. 


e.  The  contract  rate  does  not  apply  for  local 
pickup  and  delivery  between  locations  in  the 
metropolitan  area  of  any  city,  town,  or 
community. 

8.  Contractor  responsibilities,  a.  In 
consideration  of  payment  for  services 
provided  at  the  contract  rates,  the  contractor 
will  furnish: 

(1)  Basic  service  (see  subpar  6c); 

(2)  Additional  service,  when  requested  by 
the  ordering  activity  in  writing  on  the  airbill 
or  when  otherwise  applicable  (see  subpar. 
6a): 

(3)  Delivery  service  for  "Extremely  Urgent" 
letters  (see  par.  7): 

(4)  Pickup  service  on  the  same  day  pickup 
Is  requested  (see  subpar.  12a):  and 

(5)  Delivery  service  on  the  next  business 
day,  Monday  through  Friday  (excluding 
holidays)  following  receipt  from  the  shipper. 
Next  day  delivery  service  will  not  apply 
when  delivery  is  delayed  due  to  acts  of  God, 
the  public  enemy,  the  authority  of  law,  or  the 
negligent  act  or  default  of  the  consignor 
(shipper)  or  consignee  (receiver). 

b.  Packages  not  delivered  on  the  next  day 
as  prescribed  in  subpar  8a(5)  shall  be 
transported  free  of  charge. 

9.  Payment  responsibilities,  a.  Payment  by 
Government  agencies  for  contractor  services 
are  subject  to  the  Prompt  Payment  Act  of 
1982,  as  amended.  Agencies  will  normally 
pay  the  contractor  within  30  calendar  days 
from  receipt  of  a  proper  invoice. 

b.  At  the  option  of  the  agency,  and  with 
concurrence  of  the  contractor,  the  use  of 
automated  electronic  billing  and  payment 
systems,  or  other  sophisticated  methods  to 
simplify  the  verification  and  control  process, 
may  be  separately  arranged  and  established 
by  agreement  between  the  Government 
agency  and  the  contractor. 

c.  Agencies  shall  instruct  their  cost- 
reimbursable  contractors  shipping  under  this 
regulation  to  ensure  that  the  commercial 
document  bears  a  proper  "bill  to"  address 
and  appropriate  account  reference(s)  to 
facilitate  the  prompt  processing  and  payment 
of  the  contractor's  invoice  by  the  due  date. 

10.  Deliquent  payments  and  service 
suspension,  a.  The  contractor  is  authorized  to 
suspend  service  to  any  account  if: 

(1)  The  delinquent  amounts  are  undisputed 
and  overdue  more  than  90  calendar  days: 

(2)  The  contractor  notified  the  account 
holder  In  writing  60  calendar  days  after 
billing  that  the  account  Is  overdue  and  will  be 
suspended  If  not  settled  within  30  calendar 
days;  and 

(3)  The  contractor  simultaneously  furnishes 
the  appropriate  GSA  zone  office  a  copy  of  the 
written  delinquency  notice. 

b.  Within  5  calendar  days  of  suspension  of 
service,  the  contractor  will  send  a  list  of 
agency  accounts  which  have  been  suspended 
to  the  contracting  officer  and  simultaneously 
to  the  appropriate  GSA  zone  office.  Only 
those  ordering  activities  within  an  agency 
which  are  identified  as  separate  accounts 
and  are  delinquent  will  be  suspended.  All 
ordering  activities  within  an  agency  will  not 
be  suspended.  Contractors  will  restore 
service  to  a  suspended  activity  within  5 
calendar  days  of  the  agency's  payment  of  the 
outstanding  bills  over  90  days. 
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c.  When  a  question  arises  concerning  the 
proper  amount  of  charges  for  services 
rendered  (e.g.,  improper  billing,  failure  to  post 
payments,  erroneous  charges,  etc.).  agencies 
shall  give  notice  of  the  defect  to  the 
contractor's  billing  office  in  writing  within  7 
days  after  receipt  of  the  invoice,  pursuant  to 
31  U.S.C.  3903  and  OMB  Circular  A-125 
(Revised),  which  implement  the  Prompt 
Payment  Act  of  1982,  as  amended. 

d  Any  dispute  as  to  the  proper  amount  of 
charges  for  services  rendered  shall  be 
referred  to  the  contracting  officer  for 
resolution.  No  suspension  shall  be  permitted 
where  such  disputes  exist  if  an  agency  has 
paid  the  undisputed  billings. 

11.  Shipment  weight  and  charge  for 
multiple  packages.  Rates  applicable  under 
this  regulation  will  be  assessed  on  the  total 
weight  of  each  shipment  moving  at  one  time 
from  one  consignor  to  one  consignee.  For 
example,  if  four  packages  weigh  one  pound 
each,  the  applicable  charge  of  the  shipment 
will  be  computed  at  the  rate  applicable  to  one 
4-pound  package. 

12.  Agency  procedures  for  obtaining 
service,  a.  Picking  service  as  noted  in  subpar. 
6c  may  be  ordered  on  an  as-needed  basis.  In 
most  instances,  the  contractor  can  provide 
pickup  service  within  one  hour  of  the  original 
pickup  request.  However,  agencies  should 
provide  the  contractor  with  as  much  advance 
pickup  notice  as  possible  to  assure  a  timely 
pickup.  For  repetitive  shipments,  agencies 
may  arrange  with  the  contractor  to  install 
"lock  boxes"  and/or  furnish  regular  pickup 
service  at  specified  times  on  specified  days  to 
meet  the  shipper's  requirements.  Agencies 
should  arrange  such  sectirity  clearances  and 
passes  as  may  be  necessary  to  enable  the 
contractor  to  perform  pickup  services  in  a 
timely  fashion  in  accordance  with  agency 
procedures. 

b.  When  and  where  practicable,  agencies 
shall  minimize  transportation  and 
administrative  costs  by  consolidating  into 
one  shipment  packages  moving  at  one  time 
from  one  consignor  to  one  consignee. 

c.  Agencies  shall  determine  the  weight  of 
each  shipment  and  have  the  weight  indicated 
on  the  appropriate  commercial  form.  The 
total  weight  of  a  shipment  shall  be  rounded 
to  the  next  whole  pound.  Shipments  weiring 
less  than  8  ounces  shipped  in  a  Letter  Pak 
shall  be  shown  as  Letter  Pak  and  shipments 
weighing  over  8  ounces  but  less  than  1  pound 
shall  be  shown  as  weighing  1  pound. 

d.  When  the  Government  requires 
additional  services  (such  as  Saturday  pickup 
service.  Saturday  delivery  service,  holiday 
pickup  service,  holiday  delivery  service, 
dangerous  goods  service,  collect  on  delivery 
service,  and  excess  declared  value),  an 
agency  shall  request  these  services  in  «niting 
on  the  airbilL 

e.  Where  the  Government  requires  special 
services  beyond  the  scope  of  the  contract 
(such  as  escorted  courier  services, 
heavyweight  service,  international  service), 
an  agency  will  have  the  option  either  to 
purchase  these  services  from  the  contractor 
or  another  carrier. 

f.  Agencies  shall  provide  the  contractor 
with  a  billing  address  at  the  time  an  agency 
account  is  established.  To  ensure  that  billings 
are  directed  to  the  proper  paying  office  and 


subsequent  payments  are  credited,  agencies 
may  establish  a  centrali2ed  payment  system 
or  clearly  identify  individual  shipping 
activities/accounts  to  which  billings  are  to  be 
directed. 

g.  When  an  agency  uses  a  purchase  order 
(PO),  blanket  purchase  agreement  (BPA),  or 
other  simplified  procedure  as  permitted  by 
title  48,  Code  of  Federal  Regulations.  Subpart 
13A  to  order  service  with  the  contractor, 
such  instruments  should  provide  the 
following  information: 

(1)  Name  of  contractor 

(2)  Account  number(s): 

(3)  GSA  contract  number  GS-OOF-13300; 

(4)  Purchase  order  number 

(5)  "Bill  to"  address: 

(6)  Term  of  the  BPA/Pa  and 

(7)  Total  dollar  value  authorized  under  the 
BPA/PO. 

Some  agencies  may  require  more  than  one 
account  number  per  ordering  activity  If  they 
wish  to  differentiate  billing  of  different  type 
shipments. 

h.  The  contractor's  Government 
coordinator  may  be  contacted  to  establish 
accounts  or  resolve  service  issues. 

13.  Contractor  performance.  The 
performance  of  contractor  responsibilities  as 
specified  in  par.  8  is  essential  to  meet  the 
objectives  for  which  the  express  small 
package  contract  and  these  regulations  were 
developed.  Agency  accounts  using  this 
contract  should  notify  their  agency 
Contracting  Officer's  Representative  (COR), 
in  writing,  when  the  contractor  fails  to  meet 
its  contractual  responsibilities.  If  the  agency 
COR  is  unable  to  resolve  the  problem  with 
the  contractor,  then  the  problem  should  be 
referred  to  the  Contracting  Officer's 
Technical  Representative  (COTR),  GSA 
Transportation  Management  Division  (FBX), 
Washington,  DC  20406. 

14.  Comments.  Comments  and 
recommendations  concerning  use  of  this 
program  or  implementing  regulations  may  be 
submitted  to  the  General  Services 
Administration,  Transportation  Management 
Division  (FBX).  Washington.  DC  20406. 
Richard  G.  Austin. 

A  dministrator  of  General  Services. 

Federal  Express  Contract  Service 
Rates 

[Continental  U.S..  Alaska.  Hawaii,  and  Puerto  Rico] 


Weight  (lbs.) 

Price 

FedEx  Letter  Pah  (up  to  8  oz.) 

1 

9                      

$3  75 
3.99 
399 

3 .     _       ._. ^ 

399 

4 , 

4.80 

S 

5.61 

B 

642 

7 

7.23 

8..- 

804 

a 

685 

10 

966 

11 

10  47 

12 

11.28 

13 

1209 

14 

12.90 

15..    -.. 

13  71 

Ifi 

14  35 

17 

14.99 

Federal  Express  Contract  Service 
Rates— Continued 


(Continental  U.S..  Alaska.  Hawai.  and  Puerto  Rico] 

Woigtit  (lt)S.) 

Price 

18 ,. 

1563 

19 ^ „.„ _ 

16.27 

20 

16  91 

21 ,. 

1755 

22 

1819 

23       _ 

18.83 
1947 

25 

20  11 

Pfi 

20  75 

27                  

21  39 

2fl... ,    , 

22.03 

29 

22.67 

30 _...    .. 

31 _ 

23.31 
23.95 

32 

24  59 

33 

2&23 

34 

25  87 

35 

2651 

M      

27  15 

37 

27  79 

M 

28.43 

■'« 

29.07 

40 ,.. 

90  71 

41                                                              1       -in-ji; 

42 „.„        _ 

43 

30.99 
31  63 

44 

32.27 

45 „ 

4« 

32.91 
33  55 

47 _ 

34  19 

^ 

34  63 

49 

35.47 

3611 

51 

36  75 

S2                  

37  J9 

53 

38.03 

54 

38  67 

55 „.    „ 

39  31 

56 „    „. 

39  95 

57 „. 

58 

59 

40.59 
41.23 

41.87 

fiO 

42.51 

61  „_               _      .._.         

4315 

R? 

43  79 

83 

44  43 

64 

4507 

65 „.     ™    _..    ._ 

66 

45.71 
46  35 

67 ;..    . 

46  99 

Kft                               

4763 

69 

4827 

70 _ 

4891 

71 

49  55 

72 

50  19 

73 

50.83 

74 _..: 

51  47 

75 „ 

76. _ 

52.11 
52  75 

77 _ 

78 „..: 

53  39 

54  03 

79 

54  67 

80 „.      _ 

55  31 

81  „.    ..   __    .      .         ._    _ 

55  95 

fl? 

56.59 

83 

57.23 

84 .„      ._ 

57  87 

85 

58.51 

86.. _ 

59  15 

87......                  

59  79 

88 

60  43 

»«» 

61  07 

90 

61  71 

91 

6235 

92 

62  99 

93. 

63.63 
64  27 

94 „ 

Federal  Express  Contrai 
Rates— Continue 

[Continental  U.S..  Aiaska.  Hawaii,  ai 


Woigtit  (Itjs.) 

95 

96- 

97.. 
98 



99 

100 

101 

10? 

10,1 

104 

105.. 

106 

107 

108.. 
109.. 
110 



111 

11? 

113.. 
114 

— — < 

115.. 
118 



117 

118 

119.. 
120.. 

; — 

1?1 

1?? 

123.. 

124 

1?S 

126... 

127.. 
128.. 
129.. 
130..-.. 

131 

132 

133 

134 

135 

136 

137 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 


Federal  Express  Adoi 
CofaRACT  Service  R 


Saturday  pickup  service 

Saturday  defcvory  servtc© 

Holiday  pckup  service' „.._. 

Hohday  delivery  servK«' 

Dangerous  goods  service 

Collect  on  dehvary  service 

Address  correction _.... 

Rebill _ 

No/invalid  account  number  on  atrtiiH.. 
Excess  declared  vakie 


il 
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^) 


loz.).. 


Pric0 


$3.75 

3.99 

3.99 

3.99 

4JB0 

5.61 

6.42 

7.23 

604 

6.85 

966 

tO.47 

11.28 

12.09 

1Z90 

13.71 

U.35 

14.99 


Federal  Express  Contract  Service 
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[Continental  U.S..  Alaska.  Hawai.  and  Puerto  Rico] 

Weigtrt  (lt}S.) 

Price 

18 _ 

1563 

19 ,„. 

16.27 

20 , 

16.91 

21 ,     ,,   , 

1755 

22 

1819 

23       ..    „ „.. 

18.63 

?4 

1947 

25 

2011 

2fi 

20  75 

'7 

21  39 

2fl 

22.03 

29 

2?f7 

30 

23J1 

32 .  ..!.Z!I  "!   Z..      ZZZZ-'~" 

23.9S 
24  59 

33 

2S.23 

34 „. 

35  

25.87 
2651 

3«                       

27  15 

37 

27  79 

M 

2a  43 

sa 

29.07 

40 _..             .„    . 

41 

29.71 
3035 

42 „.„         _„ 

43 ,   

30.99 
31  63 

44 , 

32.27 

45 

4«. 

32.91 
33.55 

47 _ 

34  19 

48 

34  83 

49 

35.47 

«) 

36.11 

51 - 

36.75 
37.39 

53 

38.03 

54 

38.67 

55 „ 

3931 

56 , 

3995 

57..    _ „ 

4059 

58 

41.23 

S3                    , 

41.87 

fiO 

42.51 

61 

43.15 

R? 

4379 

83 

44.43 

64..._ _.. 

65 „.     „    

66 

45.07 
45.71 
4635 

67 : 

68                             

46.99 
47.63 

69..        .                                

4&27 

70 _ _..._     

4891 

71 

4955 

7? 

5019 

73 

50.83 

74 _ _..: 

51  47 

75 „ 

52  11 

76- 

52  75 

77 _.. 

78 

53.39 
54  03 

79.                                              

54  67 

80 

5531 

81    

55.95 

8? 

56.59 

83.- 

«17  ?^ 

84 

57  87 

85 _          .    .._     .. 

58.51 

86... „            _. 

59  15 

87    „...                 

59  79 

88.... 

60  43 

89 

61  07 

90 

61  71 

91 

62.35 

92 

62  99 

93 

63  63 

94 

64  27 
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Weigtit  (lt>s.) 


95... 
96_ 

97... 
98... 
99... 


100 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

Ill 

112 

1 13 

114 

lis 

1 16 — 


117 

118 

119.. 

120 

121 

122 

123 

124 

125 

126.._. 

127 

128 

129._. 
130.._ 
131  _._ 

132 

133 

134._. 

135.. 

136.. 

137.. 

138.. 

139.. 

140.. 

141.. 

142.. 

143.. 

144„ 

145.. 

146.. 

147.. 

148.. 

149., 

150.. 


3E 


Price 


64.91 
65.55 
6619 
66.83 
67.47 
6811 
68.75 
68.39 
70.03 
70.67 
71.31 
71.95 
72.59 
73.23 
73.87 
74.51 
7515 
75.79 
76.43 
77.07 
77.71 
78.35 
78.99 
79.63 
80.27 
80,91 
81.55 
82.19 
82.83 
83.47 
84.11 
84.75 
85.39 
86.03 
86.67 
87.31 
87.95 
88.59 
89  23 
89.87 
90.51 
91.15 
91.79 
92,43 
93.07 
93.71 
94  J5 
94.99 
9563 
96.27 
96.91 
97.55 
96.19 
96.83 
99.47 
100.11 


Fedefial  Express  Additional 
Contract  SERvtce  Rates 


Saturday  pickup  service 

Saturday  defcvofy  service 

Holiday  pickup  service' ,«__. 

Hohday  dein/ery  service' 

Dangerous  goods  service 

Collect  on  delivery  servica 

Address  correction ».««,..»... — ... 

Rebill . 

No/invalid  account  number  on  aMiH.. 
Excess  declared  vakie 


Per 
shipment 


S3.50 
3.50 
3.50 
3.50 
5.00 

■  5.00 
300 
3.00 
5.00 


'  Activities  requesting  hohday  service  most  make 
poor  arrarigemants  with  the  Federal  Express  Gov- 
ernment Sales  Office.  Greent>elt  Maryland,  tiefore 
ttijs  service  iwill  t>e  provided. 

'0.30  per  $100.00  or  part  ttiereoi  of  declared 
value  over  ttie  greater  of  $250.00  or  $9  07/lt>.  per 
pact(age.    Maximum   declared   vaK>e   per   package 

(FR  Doc.  91-17547  FUed  7-23-91;  8;45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  61  and  69 

[CC  Docket  No*.  8»-79. 67-313,  FCC  »1- 
186] 

Creation  of  Access  Charge 
Sut)elefnent8  for  Open  Network 
Architecture  and  Policy  and  Rules 
Concerning  Rates  for  Dominant 
Carriers 

agency:  Federal  Communications 
Commission  (FCC). 
ACTtON:  Final  rule. 

summary:  The  Commission  amends  its 
part  69  access  charge  rules  to  enable  the 
Bell  Operating  Companies  (BOCs)  and 
other  local  exchange  carriers  (LECs) 
desiring  to  implement  Open  Netwoi4c 
Architecture  (ONA)  to  offer  unbimdled 
ONA  services.  The  Commission  also 
modifies  the  interim  pricing  test  for  new 
services  adopted  in  the  LEG  Price  Cap 
Reconsideration  Order  to  provide 
carriers  with  additional  pricing 
flexibility.  The  showing  for  LEG  rates  for 
new  services  may  now  include  a 
demonstration  that  the  service  is 
especially  risky.  LECs  will  also  be 
allowed  to  justify  non-uniform 
allocation  of  overheads.  In  addition,  the 
Commission  requires  that  the  existing 
feature  groups  offered  by  the  BOCs  be 
eliminated  after  a  transition  period.  The 
Commission  expects  these  actions  to 
stimulate  the  introduction  of  innovative 
new  enhanced  services. 
effective  date:  August  23. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mark  S.  Nadel,  Common  Carrier  Bureau, 
(202)  632-6363. 

supplementary  information: 

Paperwork  Reduction  Act 

Public  reporting  burden  for  the 
collections  of  information  is  estimated 
to  average  258.13  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  informatimi. 
Send  comments  regartling  the  burden 
estimate  or  any  other  aspect  of  the 
collections  of  information,  including 


suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Office  of  Managing 
Director.  Paperwork  Reduction  Project 
(3060-0298),  Washington.  DC  20554  and 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(3060-0298),  Washington.  DC  20503. 

Background 

CC  Docket  89-79:  Notice  of  Proposed 
Rulemaking,  Amendments  of  part  69  of 
the  Conmiission's  rules  Relating  to  the 
Creation  of  Access  Charge  Subelements 
for  Open  Network  Architecture,  CC 
Docket  89-79.  Adopted:  March  30. 1989. 
Released:  May  9, 1989.  54  FR  20873  (May 
15, 1988). 

CC  Docket  No.  87-313:  Notice  of 
Proposed  Rulemaking.  Pohcy  and  Rules 
Concerning  Rates  for  Dominant  Carriers. 
CC  Docket  No.  87-313.  Adopted:  August 
4. 1987.  Released-  August  21, 1987.  52  FR 
33962  (SepL  9. 1987).  By  the  Commission. 
Further  Notice  of  Proposed  Rulemaking, 
CC  Docket  No.  87-313.  Adopted:  May  12. 
1988.  Released  May  23. 198a  53  FR 
22356  (June  15. 1988).  By  the 
Commission.  Supplemental  Notice  of 
Proposed  Rulemaking.  CC  Docket  No. 
87-313.  Adopted:  March  8, 1990. 
Released:  March  12, 199a  55  FR  12528 
(Apr.  4. 1990).  By  the  Commission. 
Second  Report  and  Order,  CC  Docket 
No.  87-313.  Adopted:  September  19, 
1990.  Released:  October  4, 1990.  55  FR 
42375  (Oct.  19. 1990).  By  the 
Commission.  Commissioner  Duggan 
concurring  in  part  and  dissenting  in  part 
and  issuing  a  separate  statement  Order 
on  Reconsideraticm,  CC  Docket  No.  87- 
313,  Adopted:  April  9, 1991.  Released 
April  17, 1991.  56  FR  21612  (May  la 
1991).  By  the  Commission. 

Summary  of  Report  and  Order  and 
Order  on  Further  Reconsideratioa 

This  is  a  summary  of  the 
Commission's  Report  and  Order  and 
Supplemental  Notice  of  Proposed 
Rulemaking  in  Amendments  of  part  69  of 
the  Commission's  Rules  Relating  to  the 
Creation  of  Access  Charge  Subelements 
for  Open  Network  Architecture.  CC 
Docket  Na  89-79  and  Order  on  Further 
Reconsideration  in  Policy  and  Rules 
Concerning  Rates  for  Dominant  Carriers, 
CC  Docket  No.  87-313:  FCC  91-188. 
Adopted:  June  13, 1991  and  Released: 
July  11. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  St.,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Dovimtown  Copy  Center,  (202)  452-1422. 
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1411  21st  St..  NW.  Washington,  DC 
20037. 

The  Commission  has  amended  its  part 
69  access  charge  rules  to  enable  the  Bell 
Operating  Companies  (BOCs),  and  other 
local  exchange  carriers  (LECs)  desiring 
to  implement  Open  Network 
Architecture  (ONA),  to  offer  unbundled 
ONA  services.  This  represents  another 
major  step  towards  the  creation  of  an 
unbundled  ONA  environment,  which 
should  promote  efficient  and  innovative 
use  of  the  network  by  enhanced  service 
providers.  The  BOCs  must  file  tariffs  on 
or  before  November  1. 1991.  on  90  days' 
notice,  to  provide  the  initial  ONA 
offerings. 

The  Commi.<^sion  also  modified  the 
interim  pricing  test  for  new  services 
a.lopted  in  the  IJ!C  Price  Cap 
Reconsideration  Order.  The  modified 
test  continues  to  provide  protection 
asainst  excessive  new  service  prices  by 
requiring  price  cap  LECs  to  provide  cost 
studies  for  all  new  service  prices, 
including  those  of  their  initial  basic 
service  elements  (BSEs)  and  basic 
serving  arrangements  (BSAs).  However, 
the  Commission  modified  the  pricing 
rules  to  give  price  cap  LECs  some 
additional  flexibility. 

As  part  of  the  implementation  of 
ONA.  the  Commission  ordered  the 
BOCs  to  replace  existing  feature  groups 
with  BSE  features  and  functions  and  the 
underlying  BSA  access  arrangements. 
However,  because  interexchange 
carriers  (IXCs)  said  they  would  need 
time  to  adjust  their  ordering  and  billing 
systems  to  handle  such  a  modification, 
the  Commission  provided  a  transaction 
period  during  which  the  feature  groups 
will  continue  to  be  available  alongside 
the  unbundled  BSEs  and  BSAs.  This  will 
promote  the  timely  implementation  of 
ONA.  while  avoiding  unnecessary 
disruptions  to  IXCs. 

The  BOCs  will  tariff  all  BSEs  listed  in 
approved  ONA  plans  and  will  be 
permitted  to  tariff  additional  BSEs 
approved  under  an  expedited  review 
process.  In  addition.  BOCs  will  tariff  one 
Irunkside  and  one  lineside  switched 
access  BSA  and  a  number  of  special 
access  BSAs.  BOCs  that  wish  to  offer 
additional  switched  access  BSAs  will  be 
required  to  obtain  waivers  of  the 
Commissions  part  69  rules. 

V;ith  respect  to  the  cost  showing  for 
"new"  services  introduced  by  price  cap 
LECs,  the  Commission  said  it  will 
require  the  submission  of  cost  studies, 
as  in  the  interim  approach  of  the  LEC 
Price  Cap  Reconsideration  Order.  While 
LECs  will  be  required  to  set  their  rates 
based  on  reasonable,  consistent  costing 
methodologies,  they  will  be  given  the 
opportunity  to  select  those 
methodologies,  to  justify  reasonable 


non-uniform  overhead  loadings,  and  to 
seek  higher  returns  on  investment 
commensurate  with  the  risks  they 
assume.  To  address  concerns  that  LECs 
might  discriminate  against  ESPs  that 
compete  with  LEC  enhanced  service 
operations,  the  Commission  required  the 
LECs  to  identify  BSEs  that  will  be  used 
by  LEC  enhanced  service  op3rations. 

Once  initial  BSA/BSE  prices  become 
effective  and  adequate  historical  data 
have  been  generated,  the  services  will 
be  brought  under  price  caps,  subject  to 
an  additional  disclosure  requirement. 
The  order  does  not  modify  the  price  cap 
bands  and  baskets,  but  establishes  new 
rules  requiring  the  BOCs  to  report  the 
percentage  of  the  demand  for  each  BSE 
that  their  own  usage  represents,  thereby 
revealing  any  discriminatory  pricing 
patterns.  This  represents  a  relatively 
unburdensome  way  of  constraining  the 
ability  of  a  BOC  to  raise  the  price  of  the 
BSEs  used  by  its  competitors  while 
lowerin^he  price  of  the  BSEs  used  by 
the  BOC  enhanced  service  operators. 

The  Commission  retained,  in  its 
current  form,  the  enhanced  service 
provider  (ESP)  exemption  for  interstate 
access  charges.  It  denied  as 
unnecessary,  in  light  of  the  adoption  of 
the  ONA  pricing  rules  today,  requests 
by  Ameritech  and  Southwestern  Bell  for 
waivers  of  the  part  69  access  charge 
rules. 

List  of  Subjects  in  47  CFR  parts  61  and 
69 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Amendments  to  the  Code  of  Federal 
Regulations 

Title  47  of  the  CFR.  parts  61  and  69  are 
amended  as  follows: 

PART  61— TARiFFS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sec.  4,  48  Staf.  1066,  as 
amended;  47  U.S.C.  154.  Interpret  or  apply 
sec.  203,  48  Stat.  1070;  47  U.S.C.  203. 

2.  Section  61.49  is  amended  by  adding 
a  new  paragraph  (h)  to  read  as  follows: 

§  61.49    Supporting  information  to  be 
submitted  with  letters  of  transmittal  for 
tariffs  of  carriers  subject  to  price  cap 
regulation. 

***** 

(h)  Each  tariff  filing  by  a  local 
exchange  carrier  that  introduces  a  new 
service  that  will  later  be  included  in  a 
basket  must  also  be  accompanied  by 

(1)  The  following,  including  complete 
explanations  of  the  bases  for  the 
estimates. 


(i)  A  study  containing  a  projection  of 
costs  for  a  representative  12  month 
period;  and 

(ii)  Estimates  of  the  effect  of  the  new 
tariff  on  the  traffic  and  revenues  from 
the  service  to  which  the  new  tariff 
applies,  the  carrier's  other  service 
classifications,  and  the  carrier's  overall 
traffic  and  revenues.  These  estimates 
must  include  the  projected  effects  on  the 
traffic  and  revenues  for  the  same 
representative  12  month  period  used  in 
paragraph  (h)(l)(i)  of  this  section. 

(2)  Working  papers  and  statistical 
data. 

(i)  Concurrently  with  the  filing  of  any 
tariff  change  or  tariff  filing  for  a  service 
not  previously  offered,  the  Chief.  Tariff 
Review  Branch  must  be  provided  two 
sets  of  working  papers  containing  the 
information  underlying  the  data 
supplied  in  response  to  paragraph  (h)(1) 
of  this  section,  and  a  clear  explanation 
of  how  the  working  papers  relate  to  that 
information. 

(ii)  All  statistical  studies  must  be 
submitted  and  supported  in  the  form 
prescribed  in  §  1.363  of  the 
Commission's  rules. 

PART  69— ACCESS  CHARGES 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  Sees.  4,  201.  202.  203,  205,  218. 
403.  4fl  Stat.  1066.  1070. 1072. 1077.  1094.  as 
amended,  47  U.S.C.  154,  201.  202.  203.  205,  218. 
403. 

2.  Section  69.2  is  amended  by  adding 
the  following  new  paragraph  (mm)  to 
read  as  follows: 

§69.2    Definitions. 

***** 

(mm)  Basic  Service  Elements  are 
optional  unbundled  features  that 
enhanced  service  providers  may  require 
or  find  useful  in  the  provision  of 
enhanced  services,  as  defined  in 
Amendments  of  part  69  of  the 
Commission's  rules  relating  to  the 
Creation  of  Access  Charge  Subelements 
for  Open  Network  Architecture,  Report 

and  Order.  6  FCC  Red .  CC 

Docket  No.  89-79.  FCC  91-186  (1991). 

3.  Section  69.4  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§69.4    Charges  to  be  filed. 

*         »         •         •         * 

(b)  Except  as  provided  in  subpart  C  ot 
this  part,  in  §§  69.4  (c)  and  (d),  and  in 
§  69.118.  the  carrier's  carrier  charges  for 
access  service  filed  with  this 
Commission  shall  include  charges  for 
each  of  the  following  elements: 

(1)  Limited  pay  telephone; 

(2)  Carrier  common  line; 


(3)  Local  switching: 

(4)  Information: 

(5)  Common  transport: 

(6)  Dedicated  transport,  i 

(7)  Special  access. 

*        *        *        •        • 

4.  Section  69.106  is  amem 
revising  paragraph  (a)  to  re 
follows: 

$69,106    Local  s«vitching. 

(a)  Except  as  provided  in 
charges  that  are  expressed 
and  cents  per  access  minut 
be  accessed  upon  all  intere 
carriers  that  use  local  exch 
switching  facilities  for  the  ] 
interstate  or  foreign  service 
***** 

5.  Section  69.107  is  amen 
revising  paragraphs  (a)  and 
as  follows: 

S  69.107    Equal  access. 

(a)  A  monthly  charge  tha 
expressed  in  dollars  and  ce 
Feature  Group  D  trunk,  per 
presubsciibed  equal  access 
trunk  line  that  is  receiving : 
exchange  switch  service  th 
substantially  equivalent  to 
provided  for  MTS  or  WAT! 
assessed  by  telephone  com 
implement  an  Equal  Accesi 
provided  In  §  69.4(d)  upon  i 
interexchange  carriers  for  c 
interstate  and  foreign  Feati 
access  service  trunks  the  ir 
carriers  uses,  the  interstate 
access  service  trunk  lines  r 
service  substantially  equivi 
access  provided  for  MTS  oi 
a  local  exchange  switch,  oi 
presubscribed  equal  access 
carrier  serves. 

(b)  A  monthly  charge  per 
Group  D  trunk  or  per  tnmk 
receiving  from  a  local  exch 
service  that  is  substantiallj 
to  the  access  provided  for  1 
WATS  shall  be  computed  \ 
the  projected  annual  reven 
requirement  for  the  Equal  t 
element  by  twelve  times  th 
annual  average  number  of  i 
interstate  and  foreign  Feati 
access  service  trunks  and  i 
foreign  access  service  tnml 
receiving  service  substanti< 
equivalent  to  the  access  pn 
MTS  or  WATS  from  a  local 
switch. 
***** 

6.  Section  69.109  is  amen< 
revising  paragraph  (b)  to  re 
follows:   1 1 

S  69.109    Infonnation. 
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(i)  A  study  containing  a  projection  of 
costs  for  a  representative  12  month 
period;  and 

(ii)  Estimates  of  the  effect  of  the  new 
tariff  on  the  traffic  and  revenues  from 
the  service  to  which  the  new  tariff 
applies,  the  carrier's  other  service 
classifications,  and  the  carrier's  overall 
traffic  and  revenues.  These  estimates 
must  include  the  projected  effects  on  the 
traffic  and  revenues  for  the  same 
representative  12  month  period  used  in 
paragraph  (h)(l)(i)  of  this  section. 

(2)  Working  papers  and  statistical 
data. 

(i)  Concurrently  with  the  filing  of  any 
tariff  change  or  tariff  filing  for  a  service 
not  previously  offered,  the  Chief,  Tariff 
Review  Branch  must  be  provided  two 
sets  of  working  papers  containing  the 
information  underlying  the  data 
supplied  in  response  to  paragraph  (h)(1) 
of  this  section,  and  a  clear  explanation 
of  how  the  working  papers  relate  to  that 
information. 

(ii)  All  statistical  studies  must  be 
submitted  and  supported  in  the  form 
prescribed  in  §  1.363  of  the 
Commission's  rules. 

PART  69— ACCESS  CHARGES 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  Sees.  4,  201,  202,  203,  205,  218, 
403.  48  Stat.  1066,  1070, 1072, 1077,  1094,  as 
amended,  47  U.S.C.  154,  201,  202,  203,  205,  218. 
403. 

2.  Section  69.2  is  amended  by  adding 
the  following  new  paragraph  (mm)  to 
read  as  follows: 

§69.2    Definitions. 

*         •         •         «         * 

(mm)  Basic  Service  Elements  are 
optional  unbundled  features  that 
enhanced  service  providers  may  require 
or  find  useful  in  the  provision  of 
enhanced  services,  as  defined  in 
Amendments  of  part  69  of  the 
Commission's  rules  relating  to  the 
Creation  of  Access  Charge  Subelements 
for  Open  Network  Architecture,  Report 

and  Order,  6  FCC  Red .  CC 

Docket  No.  89-79,  FCC  91-186  (1991). 

3.  Section  69.4  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§69.4    Charges  to  be  filed. 

«         •         •         «         * 

(b)  Except  as  provided  in  subpart  C  ot 
this  part,  in  §§  69.4  (c)  and  (d).  and  in 
§  69.118,  the  carrier's  carrier  charges  for 
access  service  filed  with  this 
Commission  shall  include  charges  for 
each  of  the  following  elements: 

(1)  Limited  pay  telephone; 

(2)  Carrier  common  line; 


(3)  Local  switching: 

(4)  Information; 

(5)  Common  transport; 

(6)  Dedicated  transport,  and 
[7]  Special  access. 

***** 

4.  Section  69.106  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§69.106    Local  s«vitching. 

(a)  Except  as  provided  in  S  69.118, 
charges  that  are  expressed  in  dollars 
and  cents  per  access  minute  of  use  shall 
be  accessed  upon  all  interexchange 
carriers  that  use  local  exchange 
switching  facilities  for  the  provision  of 
interstate  or  foreign  services. 
***** 

5.  Section  69.107  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§69.107    Equal  access. 

(a)  A  monthly  charge  that  is 
expressed  in  dollars  and  cents  either  per 
Feature  Group  D  trunk,  per 
presubscribed  equal  access  line,  or  per 
trunk  line  that  is  receiving  from  a  local 
exchange  switch  service  that  is 
substantially  equivalent  to  the  access 
provided  for  MTS  or  WATS,  shall  be 
assessed  by  telephone  companies  that 
implement  an  Equal  Access  element  as 
provided  in  S  69.4(d)  upon  all 
interexchange  carriers  for  either  the 
Interstate  and  foreign  Feature  Group  D 
access  service  trunks  the  interexchange 
carriers  uses,  the  interstate  and  foreign 
access  service  trunk  lines  receiving 
service  substantially  equivalent  to  the 
access  provided  for  MTS  or  WATS  from 
a  local  exchange  switch,  or  the 
presubscribed  equal  access  lines  the 
carrier  serves. 

(b)  A  monthly  charge  per  Feature 
Group  D  trunk  or  per  trunk  line  that  is 
receiving  from  a  local  exchange  switch 
service  that  is  substantially  equivalent 
to  the  access  provided  for  MTS  or 
WATS  shall  be  computed  by  dividing 
the  projected  annual  revenue 
requirement  for  the  Equal  Access 
element  by  twelve  times  the  projected 
annual  average  number  of  the  total  of 
interstate  and  foreign  Feature  Group  D 
access  service  trunks  and  interstate  and 
foreign  access  service  trunk  lines 
receiving  service  substantially 
equivalent  to  the  access  provided  for 
MTS  or  WATS  from  a  local  exchange 
switch. 


6.  Section  69.109  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  69.109    Infomtatloa 


(b)  Except  as  provided  in  §  69.118,  if 
such  connections  are  maintained 
exclusively  by  carriers  that  offer  MTS, 
the  projected  annual  revenue 
requirement  for  the  Information  element 
shall  be  divided  by  12  to  compute  the 
monthly  assessment  to  such  carriers. 

•  *        *        •        * 

7.  Sectioi)  69.111  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§69.111    Common  transport' 

(a)  Except  as  provided  in  §  69.118,  a 
charge  that  is  expressed  in  dollars  and 
cents  per  access  minute  shall  be 
accessed  upon  all  interexchange  carriers 
that  use 

(1)  Switching  or  transmission  facilities 
that  are  apportioned  to  the  Common 
Transport  element  for  purposes  of 
apportioning  net  investment,  or 

(2)  Equivalent  facilities  offered  by 
carriers  subject  to  price  cap  regulation 
as  the  term  is  defmed  in  §  61.3(v]  of  this 
chapter. 
***** 

8.  Section  69.112  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§69.112    Dedicated  transport 

***** 

(b)  Appropriate  subelements  shall  be 
established  for  the  use  of  interface 
arrangements.  Except  as  provided  in 

§  69.118,  charges  for  such  subelements 
shall  be  assessed  and  computed  as 
follows: 
***** 

9.  Section  69.113  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§69.113    Non-premium  ctiarges  for  MIS- 
WATS  equivalent  services. 

(a)  Charges  that  are  computed  in 
accordance  with  this  section  shall  be 
assessed  upon  interexchange  carriers  or 
other  persons  that  receive  access  that  is 
not  deemed  to  be  premium  access  (as 
this  term  is  defined  in  S  69.105(b)(1))  in 
lieu  of  carrier  charges  that  are  computed 
in  accordance  with  §§  69.105,  69.106, 

69.111,  69.112  and  69.11& 

*  *        *        •        • 

(e)  The  non-premium  charge  for  any 
BSEs  in  transport  or  local  switching 
shall  be  computed  by  multiplying  the 
premium  charge  for  the  corresponding 
BSEs  by  .45. 

10.  New  S  69.118  is  added  to  read  as 
follows: 

§69.118    Traffic  sensitive  swHched 
services. 

Notwithstanding  SS  69.4(b),  69.106, 
69.109,  69.111.  and  69.112,  telephone 
companies  subject  to  the  HOC  ONA 


Order,  4  Fed  Red  1  (1988),  shall,  and 
other  telephone  companies  may, 
establish  approved  Basic  Service 
Elements  as  provided  in -amendments  of 
part  69  of  the  Commission's  rules 
relating  to  the  Creation  of  Access 
Charge  Subelements  for  Open  Network 
Architecture,  Report  and  Order,  6  FCC 

Red ,  CC  Docket  No.  89-79.  FCC 

91-188  (1991).  Telephone  companies 
shall  take  into  account  revenues  from 
the  relevant  Basic  Service  Element  or 
Elements  in  computing  rates  for  the 
Local  Switching,  Conunon  Transport, 
Dedicated  Transport  and/or 
Information  elements. 

11.  New  S  69.119  is  added  to  read  as 
follows: 

§  69. 11 9    Basic  service  element  expedited 
approval  process. 

The  rules  for  Hling  comments  and 
reply  comments  on  requests  for 
expedited  approval  of  new  basic  service 
elements  are  those  indicated  in  S  1.45  of 
the  rules,  except  as  specified  otherwise. 

12.  Section  69.205  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  69.205    Transitional  premium  ctiarges. 

(a)  Charges  that  are  computed  in 
accordance  with  this  section  shall  be 
asessed  upon  interexchange  carriers  or 
other  persons  that  receive  premium 
access  in  lieu  of  carrier  charges  that  are 
computed  in  accordance  with  {§  69.106, 
69.111,  69.112,  and  69.118  of  this  part  if 
any  carrier  or  other  person  does  not 
receive  premium  access,  as  this  term  is 

defined  in  S  69.105. 

***** 

Federal  Communications  Commission. 

WiUlam  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  91-17340  Filed  7-23-81;  R-45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

OfflM  of  th«  Secretary 

48  CFR  Part  352 

Acquisition  Regulation;  Publication 

agency:  Department  of  Health  and 
Human  Services  (HHS). 

action:  Interim  rule  with  request  for 
comments. 

summary:  The  Department  of  Health 
and  Human  Services  is  amending  its 
acquisition  regulation  (^n-lSAR),  Title 
48.  Code  of  Federal  Regulations,  Chapter 
3,  to  add  a  contract  clause  which  will  be 
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included  in  all  solicitations  and 
resultant  contracts. 

DATES:  Effective  Date:  July  24, 1991. 
Comment  Date:  Comments  may  be 
submitted  to  the  Department  at  the 
address  shown  below  on  or  before 
September  9, 1991. 

ADDRESSES:  Interested  parties  should 
submit  typed  comments  to:  Division  of 
Acquisition  Policy,  Department  of 
Health  and  Human  Service*; — room  513 
D,  200  Independence  Avenue, 
Washington.  DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ed  Lanham,  at  the  above  address, 
(202)  245-8890. 

SUPPLEMENTARY  INFORMATION:  The 

Department  is  amending  its  acquisition 
regulation  to  add  a  contract  clause  to  be 
included  in  all  solicitations  and 
resultant  contracts.  The  clause,  title 
'Publications  and  Publicity,"  has  been 
determined  to  be  necessary  to  allow 
publication  of  work  accomplished  under 
a  departmental  contract  while  requiring 
that  the  contractor  acknowledge  that  the 
publication  does  not  necessarily  reflect 
the  views  of  the  Department,  nor  does  it 
i.-nply  endorsement  by  the  Department. 
The  Department  has  determined  it  is 
essential  to  put  the  referenced  clause 
into  effect  immediately;  however,  the 
Department  also  recognizes  that 
imposing  a  clause  on  its  contractor 
community  should  not  be  done  on  a 
unilateral  basis.  Hence,  the  Department 
is  seeking  comments  concerni.qg  the 
clause,  and  will  consider  any  and  all 
comments  received  by  the  due  date  in 
formulating  the  finalization  of  the  rule. 

The  Department  of  Health  and  Human 
Services  certifies  this  document  will  not 
hnve  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
L'  S.C.  601  et  seq.);  therefore,  no 
regulatory  flexibility  statement  has  been 
prepared.  Furthermore,  this  document 
does  not  contain  information  collection 
rnquirements  needing  approval  by  the 
Office  cf  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

The  provisions  of  this  regulation  are 
issued  under  5  U.S.C.  301;  40  U.S.C. 
486(c). 

List  of  Subjects  in  48  CFR  Fart  352 

Government  procurement. 

Accordingly,  the  Department  of 
Health  and  Human  Services  amends  48 
CFR  chapter  3  as  set  forth  below. 


Dated:  July  18, 1991 

Terrence  ].  Tychan, 

Director.  Office  of  Acquisition  and  Grants 
Management. 

As  indicated  in  the  preamble,  chapter 
3  cf  title  48  Code  of  Federal  Regulations 
is  amended  as  shown. 

1.  The  authority  citation  for  part  352 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 
PART  352— [AMENDED] 

Subpart  352.2    (Amended] 

2.  Subpart  352.2  is  amended  by  adding 
section  352.270-6  as  follows: 

352.270-6    Publication  and  publicity. 

Insert  the  following  clause  in  all 
solicitations  and  resultant  contracts. 

Publications  and  Publicity  (JUL  1991) 

(</)  Unless  otherwise  specified  in  this 
contract,  the  Contractor  is  encouraged  to 
publish,  and  make  available  through 
accepted  channels,  the  results  of  its  work 
i-nder  this  contract.  A  copy  of  each  article 
submitted  by  the  Contractor  for  publication 
shall  be  promptly  sent  to  the  Project  Officer. 
The  Contractor  shall  also  inform  the  Project 
Officer  when  the  article  or  other  publication 
is  published,  and  furnish  a  copy  of  it  as 
finally  published. 

(b)  The  Contractor  shall  include  in  any 
publication  resulting  from  work  performed 
under  this  contract  a  disclaimer  reading  as 
follows: 

The  content  of  this  publication  does  not 
necessarily  reflect  the  views  or  policies  of  the 
Department  of  Health  and  Human  Services, 
nor  does  mention  of  trade  names,  commercial 
products,  or  organizations  imply  endorsement 
by  the  U.S.  Government. 
(End  of  Clause) 

|FR  Doc.  91-17506  Filed  7-23-91:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
49  CFR  Part  40 

Announcement  of  Drug  Testing 
Conference  on  Urine  Specimen 
Collection 

AGENCY:  Department  of  Transportation, 
Office  of  the  Secretary. 
ACTION:  Notice  of  conferences  on  urine 
specimen  collection  procedures  for  DOT 
regulated  drug  testing. 

summary:  The  Department  of 
Transportation  (DOT)  is  sponsoring 
three  training  conferences  on  urine 
specimen  collection  procedures  required 
in  the  DOT  drug  testing  regulations.  This 
notice  should  not  be  confused  with  a 
previous  notice  of  two  conferences  on 
consortia-operated  drug  testing 
programs  which  appeared  in  the  Federal 


Register  on  July  3, 1991  (30513).  This 
notice  concerns  the  dates,  locations, 
agenda,  and  registration  information  for 
the  specimen  collection  conferences. 
DATES:  The  conference  will  be  held  in 
three  cities.  Baltimore,  MD.  Houston. 
TX;  and  St.  Louis.  MO.  The  Houston 
conference  will  be  held  September  19. 
1991;  the  St.  Louis  conference  is 
scheduled  for  September  24. 1991  and 
the  Baltimore  conference  is  October  2. 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

RIl  Inc..  1010  Wayne  Avenue,  suite  300. 
Silver  Spring.  MD  20910  Phone:  (3011 
565-4048. 

SUPPLEMENTARY  INFORMATION:  In 

November  1988.  the  Department  of 
Transportation  published  regulations 
requiring  drug  testing  programs  in  the 
aviation,  maritime,  railroad,  mass 
transit,  pipeline,  and  motor  carrier 
industries.  Employers  in  these  industries 
should  have  begun  drug  testing  no  later 
than  December  1990.  Procedures 
required  for  specimen  collection,  drug 
testing,  and  review  and  interpretation  of. 
test  results,  are  prescribed  in  49  CFR 
part  40  (54  FR  49854).  The  Department 
recognizes  that  the  required  specimen 
collection  procedures  are  complex  and 
may  seem  cumbersome.  Therefore,  the 
DOT  is  providing  this  opportunity  for 
specific  training  regarding  the 
procedures. 

The  specimen  collection  conferences 
are  designed  to  provide  specific 
information  and  training  to  personnel 
who  collect  and  process  urine 
specimens.  The  conference  agenda  will 
include  a  thorough  review  of  the 
collection  procedures,  to  include 
maintaining  security  and  integrity  of  the 
specimen  and  documenting  the 
collection  process  on  the  custody  and 
control  form.  The  conference  format  will 
provide  for  "hands  on"  training  in  the 
correct  implementation  of  procedures 
outlined  in  49  CFR  part  40. 

The  conferences  will  provide  a  forum 
for  discussing  the  DOT  drug  testing  rules 
as  they  apply  to  the  specimen  collection 
process.  Special  circumstances  and 
"problem  collections"  will  be  presented 
and  discussed.  The  conferences  are 
designed  for  participants  who  are 
directly  involved  in  specimen  collection. 
The  emphasis  is  on  procedure  not  policy 
development.  Participation  is 
appropriate  for  clinic,  hospital, 
laboratory,  or  other  employees  who 
serve  as  collection  site  persons.  Again, 
these  conferences  should  not  be 
confused  with  the  conference  on 
consortia-operated  drug  testing 
programs  which  will  be  held  during  the 
first  two  weeks  of  September  in 


Federal  Register 

Washington,  DC  and  Denver,  C 
consortia  conferences  are  planr 
provide  information  about 
implementation  of  the  DOT  dru 
using  consortia  operations.  The 
specimen  collection  conference 
designed  as  training  sessions  to 
the  basic  understanding  and  sk: 
collection  site  personnel. 

The  conferences  will  be  one  ( 
length.  Due  to  the  "hands  on"  n 
the  training  event,  each  confere 
limited  to  150  participants.  Regi 
will  be  accepted  on  a  first  come 
served  basis.  The  conference 
registration  fee  will  be  $25  per  p 
All  conference  attendees  are 
responsible  for  their  own  travel 
and  incidental  expenses.  We  re 
that  specimen  collection  facilitii 
regulated  employers  limit  partic 
to  no  more  than  two  attendees, 
materials  suitable  for  on-site  ed 
training  of  collection  site  persor 
be  available. 

For  registration  materials  and 
information,  you  should  contact 
1010  Wayne  Avenue,  suite  300. 1 
Spring,  MD  20910  Phone:  (301)  5 
Fax:  (301)  587-4138. 

Robert  A.  Knisely, 

Special  Assistant  to  the  Secretary  at 

Director  for  Drug  Enforcement  andi 

Compliance.  U.S.  Department  of 

Transportation. 
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Reef  Fish  Fishery  of  the  Guff  o 

AGENCY:  National  Marine  Fishei 
Service  (NMFS),  NOAA.  Commi 
ACTION:  Final  rule. 

summary:  The  Secretary  of  Con 
(Secretary)  changes  the  commer 
quota  and  total  allowable  catch 
for  red  snapper  in  the  Gulf  of  Mi 
reef  fish  fishery  in  accordance  v 
framework  procedure  of  the  Fisl 
Management  Plan  for  the  Reef  F 
Resources  of  the  Gulf  of  Mexico 
as  amended.  This  notice  establi; 
red  snapper  an  annual  commerc 
quota  of  2.04  million  pounds.  Co 
with  the  retention  of  the  existing 
recreational  bag  limit,  this  result 
TAC  for  1991  of  4.0  million  poun 
intended  effect  is  to  protect  the 
overfished  red  snapper  resource 
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Register  on  July  3. 1991  (30513).  This 
notice  concerns  the  dates,  locations, 
agenda,  and  registration  information  for 
the  specimen  collection  conferences. 
DATES:  The  conference  will  be  held  in 
three  cities,  Baltimore,  MD.  Houston. 
TX;  and  St.  Louis.  MO.  The  Houston 
conference  will  be  held  September  19, 
1991;  the  St.  Louis  conference  is 
scheduled  for  September  24. 1991  and 
the  Baltimore  conference  is  October  2, 
1991. 

FOB  FURTHER  INFORMATION  CONTACT: 

RIl  Inc..  1010  Wayne  Avenue,  suite  300, 
Silver  Spring.  MD  20910  Phone:  (3011 
565-4048. 

SUPPLEMENTARY  INFORMATION:  In 

November  1988.  the  Department  of 
Transportation  published  regulations 
requiring  drug  testing  programs  in  the 
aviation,  maritime,  railroad,  mass 
transit,  pipeline,  and  motor  carrier 
industries.  Employers  in  these  industries 
should  have  begun  drug  testing  no  later 
than  December  1990.  Procedures 
required  for  specimen  collection,  drug 
testing,  and  review  and  interpretation  of. 
test  results,  are  prescribed  in  49  CFR 
part  40  (54  FR  49854).  The  Department 
recognizes  that  the  required  specimen 
collection  procediues  are  complex  and 
may  seem  cumbersome.  Therefore,  the 
DOT  is  providing  this  opportunity  for 
specific  training  regarding  the 
procedures. 

The  specimen  collection  conferences 
are  designed  to  provide  specific 
information  and  training  to  personnel 
who  collect  and  process  urine 
specimens.  The  conference  agenda  will 
include  a  thorough  review  of  the 
collection  procedures,  to  include 
maintaining  security  and  integrity  of  the 
specimen  and  documenting  the 
collection  process  on  the  custody  and 
control  form.  The  conference  format  will 
provide  for  "hands  on"  training  in  the 
correct  implementation  of  procedures 
outlined  in  49  CFR  part  40. 

The  conferences  will  provide  a  forum 
for  discussing  the  DOT  drug  testing  rules 
as  they  apply  to  the  specimen  collection 
process.  Special  circumstances  and 
"problem  collections"  will  be  presented 
and  discussed.  The  conferences  arc 
designed  for  participants  who  are 
directly  involved  in  specimen  collection. 
The  emphasis  is  on  procedure  not  policy 
development.  Participation  is 
appropriate  for  clinic,  hospital, 
laboratory,  or  other  employees  who 
serve  as  collection  site  persons.  Again, 
these  conferences  should  not  be 
confused  with  the  conference  on 
consortia-operated  drug  testing 
programs  which  will  be  held  during  the 
first  two  weeks  of  September  in 


Washington.  DC  and  Denver.  CO.  The 
consortia  conferences  are  planned  to 
provide  information  about 
implementation  of  the  DOT  drug  rules 
using  consortia  operations.  The 
specimen  collection  conferences  are 
designed  as  training  sessions  to  improve 
the  basic  understanding  and  skill  of 
collection  site  personnel 

The  conferences  will  be  one  day  in 
length.  Due  to  the  "hands  on"  nature  of 
the  training  event,  each  conference  is 
limited  to  150  participants.  Registration 
will  be  accepted  on  a  first  come-first 
served  basis.  The  conference 
registration  fee  will  be  $25  per  person. 
All  conference  attendees  are 
responsible  for  their  own  travel,  lodging, 
and  incidental  expenses.  We  request 
that  specimen  collection  facilities  and 
regulated  employers  limit  participation 
to  no  more  than  two  attendees.  Training 
materials  suitable  for  on-site  education/ 
training  of  collection  site  personnel  will 
be  available. 

For  registration  materials  and 
information,  you  should  contact  Rll.  Inc., 
1010  Wayne  Avenue,  suite  300.  Silver 
Spring.  MD  20910  Phone:  (301)  565-4048, 
Fax:  (301)  587-4138. 

Robert  A.  Knisely, 

Special  Assistant  to  the  Secretary  and 

Director  for  Drug  Enforcement  and  Program 

Compliance,  U.S.  Department  of 

Transportation. 
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BILLING  CODE  4910-62-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641 

(Docket  No.  910512-1180] 

Reef  Fish  Fishery  of  the  Guff  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  changes  the  commercial 
quota  and  total  allowable  catch  (TAC) 
for  red  snapper  in  the  Gulf  of  Mexico 
reef  fish  fishery  in  accordance  with  the 
framework  procedure  of  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
as  amended.  This  notice  establishes  for 
red  snapper  an  annual  commercial 
quota  of  2.04  million  pounds.  Coupled 
with  the  retention  of  the  existing  7-fish 
recreational  bag  limit,  this  results  in  a 
TAC  for  1991  of  4.0  million  pounds.  The 
intended  effect  is  to  protect  the 
overfished  red  snapper  resource  while 


still  allowing  catches  by  important 
recreational  and  commercial  fisheries 
that  are  dependent  on  red  snapper. 
EFFECTIVE  DATE:  August  23. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Sadler.  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP  prepared  and 
amended  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council),  and  its 
implementing  regulations  at  50  CFR  part 
641,  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 

In  accordance  with  the  framework 
procedure  of  the  FMP,  the  Council 
recommended  and  NOAA  published  a 
proposed  rule  to  implement  a  TAC  for 
red  snapper  of  4.0  million  pounds  by  (1) 
establishing  a  commercial  quota  of  2.04 
million  pounds;  and  (2)  retaining  the  7- 
fish  recreational  bag  limit  (56  FR  23044, 
May  20, 1991).  The  proposed  rule 
described  the  framework  procedure  and 
explained  the  rationale  for  the  proposed 
TAC  and  commercial  quota.  They  are 
not  repeated  here. 

Comments  and  Responses 

Comment:  A  sportfishing  association 
objected  to  the  proposed  4.0-million- 
pound  TAC  for  red  snapper.  The 
overfished  status  of  the  resource, 
partially  due  to  large  numbers  of 
juvenile  red  snapper  incidentally  caught 
in  shrimp  trawls,  was  cited  as 
justification  for  a  more  conservative 
allocation.  The  commenter  also  objected 
to  the  target  year  of  2007  proposed 
under  amendment  3  for  rebuilding  the 
red  snapper  resource,  suggesting  that  the 
rebuilding  schedule  be  extended  only  to 
2001. 

Response:  The  Council's  proposal 
responds  to  NMFS  analyses  and  public 
testimony  indicating  that  the  7-fish  bag 
limit,  along  with  the  13-inch  minimum 
size  limit,  for  red  snapper  reduced 
recreational  fishing  mortality 
significantly  more  than  the  20  percent 
targeted  under  amendment  1.  The 
Council  also  was  presented  resource 
survey  recruitment  indices  showing 
increases  for  the  last  3  years,  suggesting 
that  the  resource  is  recovering,  or  that 
shrimp  trawl  bycatch  may  be  having 
less  of  an  effect  on  the  red  snapper 
population  than  had  been  perceived 
previously.  However,  wide  confidence 
limits  in  the  indices  over  the  last  3 
years,  and  especially  in  1990,  restrict 
their  reliability.  Nonetheless,  these  data, 
coupled  with  recovery  dates  projected 
by  the  computer  model,  suggest  that 
immediate  reductions  in  TAC  of  the 
magnitude  formerly  anticipated  may  not 
be  necessary.  In  response,  the  Council 


selected  a  4.0-million-pound  TAC,  a 
reduction  of  1.1  million  pounds  from  the 
1990  TAC.  NOAA  supports  this 
adjustment  as  another  step  in  a  series 
that  will  further  reduce  red  snapper 
fishing  mortality  while  maintaining  the 
economic  structure  of  the  fishery  and 
associated  industries. 

This  rule  adjusts  the  allowable  catch 
of  red  snapper.  It  does  not  address  the 
target  date  for  recovery  of  the  reef  fish 
resource,  including  red  snapper,  and 
does  not  address  the  incidental  catch  of 
juvenile  red  snapper  in  the  shrimp 
fishery.  Therefore,  the  rebuilding 
schedule  and  the  problem  of  incidental 
catch  are  outside  the  scope  of  this  rule. 
Under  amendment  3,  the  Council 
proposed  an  extension  of  the  target  date 
from  January  1,  2000.  to  January  1,  2007, 
as  a  more  reasonable  timeframe  for 
rebuilding  the  red  snapper  resource. 
During  the  45-day  comment  period  on 
amendment  3.  no  comments  were 
received  on  the  proposed  extension.  The 
Secretary  approved  amendment  3  on 
June  5. 1991.  Reduction  of  the  incidental 
catch  of  red  snapper  in  the  shrimp  trawl 
fishery  is  limited  by  the  1990 
amendment  to  the  Magnuson  Act  (Pub. 
L.  101-627).  which  prohibits  gear 
restrictions  to  reduce  incidental  catch  in 
the  shrimp  fishery  until  1994.  However, 
reduction  of  red  snapper  incidental 
catch  in  the  shrimp  fishery  is  expected 
to  be  the  subject  of  a  future  amendment 
to  the  FMP. 

Comment:  A  commercial  fishing 
organization  generally  supported  the 
proposed  TAC  and  suggested  that  a 
program  designed  to  limit  entry  into  the 
red  snapper  fishery  be  considered. 

Response:  A  system  that  would 
distribute  the  allowable  catch  to  certain 
participants  in  the  fishery  is  outside  the 
scope  of  this  rule.  The  Council  may 
develop  a  management  program  to 
restrict  access  to  the  reef  fish  fishery, 
possibly  similar  to  that  envisioned  by 
the  commenter.  Such  a  program,  if 
submitted  by  the  Council,  will  be 
thoroughly  reviewed  for  consistency 
with  the  Magnuson  Act  and  made 
available  for  public  comment  at  the 
appropriate  time.  * 

Comment:  One  Council  member 
submitted  a  minority  report  objecting  to 
the  proposed  TAC  and  commercial 
quota  on  the  grounds  that  the  status  of 
the  resource  dictates  a  more 
conservative  management  approach. 
The  minority  report  recommended 
rejection  of  the  Council  proposal, 
followed  by  implementation  by  the 
Secretary  of  a  3.6-million-pound  TAC, 
1.84-million-pound  commercial  quota, 
and  5-fish  bag  limit. 
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Response:  The  minority  proposal 
offers  only  a  10  percent  reduction  in  the 
Council's  proposed  TAG  and,  therefore, 
would  be  of  limited  value  in  restoring 
the  resource  at  a  faster  rate. 
Furthermore,  disapproval  of  the  current 
proposal  and  subsequent  preparation  of 
a  rule  by  the  Secretary  would  delay 
implementation  of  any  conservation 
measures  until  late  in  the  fishing  year. 
The  FMP  provides  a  3-year  window  for 
a  series  of  TACs  to  be  set  at  levels 
above  those  projected  for  the  stock  to 
recover  fully  by  the  target  year  (i.e..  by 
2007).  Accordingly.  NOAA  supports  the 
adjustment,  the  first  in  the  3-year 
timeframe  starting  in  1991,  which 
minimizes  short-term  social  and 
economic  impacts  while  continuing  the 
rebuilding  program. 

The  Regional  Director,  Southeast 
Region.  NMFS.  concurs  that  the 
Council's  recommended  commercial 
quota  for  red  snapper  is  necessary  to 
protect  the  resource  and  finds  that  it  is 
consistent  with  the  goals  and  objectives 
of  the  FMP.  as  amended.  In  addition. 
NOAA  finds  that  it  is  consistent  with 
the  Magnuson  Act  and  other  applicable 
law.  Accordingly,  the  Council's 
recommended  red  snapper  commercial 
quota  is  implemented  for  the  fishing 
year  that  commenced  January  1, 1991. 

Other  Matters 

This  action  is  authorized  by  the  FMP 
and  complies  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  641 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  luly  18. 1991. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

.  For  the  reasons  set  forth  in  the 
preamble.  50  CFR  part  641  is  amended 
as  follows: 

PART  641— REEF  FISH  FISHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  641 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  641.25,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  64 1 .25    Commercial  quotas. 

•  •         •        •        • 

(a)  Red  snapper— 2.04  million  pounds. 

•  •        *        t        * 

(KK  Uoc  91-17505  FUed  7-lft-ai;  4:41  pm) 
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50  CFR  Part  651 

[Docket  No.  901246-1100] 
RIN  0648-AC88 

Northeast  Multispecies  Fishery; 
Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Final  rule;  correction. 

summary:  NOAA  issues  this  document 
to  correct  the  final  rule  to  implement 
Amendment  4  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery  (FMP)  published 
May  31, 1991  (56  FR  24724,  corrected  by 
56  FR  26774,  June  11. 1991.  and  by  56  FR 
27786,  June  17. 1991).  As  originally 
submitted  by  the  New  England  Fishery 
Management  Council  (Council). 
Amendment  4  required  that  vrssels 
fishing  with  trawl  nets  for  yellowtail 
flounder  in  the  Sputhem  New  England 
yellowtail  area  use  a  5V4  inch  (13.97  cm) 
minimum  mesh.  The  amendment 
qualified  this  requirement  by  making  it 
applicable  only  to  at  least  75  meshes 
counted  from  the  terminus  of  the  net. 
However,  through  an  oversight,  the  draft 
regulations  implementing  Amendment  4 
as  submitted  to  NMFS  did  not  include 
the  75-mesh  qualification.  Neither  the 
proposed  nor  the  final  regulations 
corrected  this  oversight.  Therefore,  this 
document  is  being  issued  to  correct  the 
inconsistency  between  Amendment  4 
and  the  implementing  regulations. 
EFFECTIVE  DATE:  June  27.  1991, 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Terrill  (NMFS,  Resource  Policy 
Analyst).  508-281-9252. 
SUPPLEMENTARY  INFORMATION:  One  of 
the  measures  approved  in  Amendment  4 
and  implemented  by  the  final  rule  is  a 
5Vi  inch  (13.97  cm)  minimum  mesh  size 
in  the  Southern  New  England  Yellowtail 
Area  (§  851.20(a)(3)).  The  implementing 
regulations  currently  require  that  the 
minimum  mesh  size  apply  throughout 
the  entire  net.  However,  the  measure 
had  originally  been  proposed  by  the 
Council  as  applying  only  to  at  least  the 
last  75  meshes  of  the  net.  This  was 
presented  as  the  preferred  alternative  to 
the  public  for  comment  at  several 
hearings  and  was  approved  by  the 
Council  for  inclusion  in  Amendment  4. 
The  preamble  to  the  proposed  rule  (58 
FR  979,  January  10. 1991)  correctly 
included  the  qualification  that  the 
minimum  mesh  would  apply  to  75 
meshes  from  the  end  of  the  net  in  trawl 
nets.  However,  through  an  oversight,  the 
amendatory  language  in  the  proposed 
rule  to  revise  §  651.21  did  not  reflect  this 
qualification.  No  public  comments  were 


received  on  the  measure  or  the 
discrepancy  between  Amendment  4  and 
the  proposed  amendatory  language 
during  the  public  comment  period  on  the 
proposed  rule.  The  final  rule  also  failed 
to  include  the  clarifying  language,  that 
the  minimum  mesh  size  requirement 
applies  to  at  least  the  last  75  meshes 
forward  of  the  terminus  of  the  net.  The 
publication  of  the  final  rule  and  the 
subsequent  notification  to  the  industry 
prompted  questions  by  the  industry  on 
the  specifics  of  the  mesh-size 
requirement.  A  review  of  the  proposed 
rule  and  the  amendment  determined  that 
an  error  had  occurred  in  the  amendatory 
language  of  the  proposed  and  final  rules. 

Failure  to  implement  this  correction 
immediately  would  result  in  a  regulatory 
requirement  that  is  an  unnecessary  and 
an  unintended  economic  burden 
contrary  to  the  public  interest.  This 
correction  will  correctly  implement  5 '/a 
inch  (13.97  cm)  minimum  mesh 
requirement  for  at  least  75  meshes  from 
the  terminus  of  the  trawl  net. 

In  rule  document  91-12894.  beginning 
on  page  24724,  in  the  issue  of  May  31, 
1991,  make  the  following  corrections. 

PART  651-tCORRECTED] 
§  651.20    [Amended] 

1.  On  page  24727,  in  the  third  column. 
S  651.20(b)  should  read  as  follows:  (b) 
Trawl  nets. — [1]  Diamond  mesh.  (!) 
Except  as  provided  for  in 
§§  651.20(b)(3).  651.20(d).  and  651.22.  the 
minimum  mesh  size  for  any  trawl  net, 
including  midwater  trawls  or  Scottish 
seine,  used  by  a  vessel  fishing  in  the 
mesh  are  described  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  section,  is  5Vi  inches 
(13.97  cm)  throughout  the  entire  net. 

(ii)  The  minimum  mesh  size  for  any 
trawl  net.  including  midwater  trawls  or 
Scottish  seine,  used  by  a  vessel  fishing 
in  the  mesh  are  described  in  paragraph 
(a)(3)  of  this  section,  is  5V4  inches  (13.97 
cm)  for  at  least  75  continuous  meshes 
forward  of  the  terminus  of  the  net. 
»        •        •        •        # 

Dated:  luly  18, 1991. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

[FR  Doc.  91-17559  Filed  7-23-91;  8:45  am] 
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50  CFR  Part  672 
[Docket  No.  901164-1042] 
Groundfish  of  the  Quit  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 


Federal  Regis! 


action:  Notice  of  closure. 

summary:  The  Director  of  th 
Region,  NMFS  (Regional  Din 
determined  that  the  total  alli 
catch  (TAG)  specified  for  po 
third  quarter  of  1991  for  the  ( 
pollock  subarea  of  the  Gulf  ( 
soon  will  be  reached.  The  Ri 
Director  is  establishing  a  dir 
fishing  allowance  and  the  di 
fishery  for  pollock  in  that  su 
closed.  This  action  is  necess 
prevent  the  TAG  of  pollock  i 
Central  pollock  subarea  for  i 
quarter  from  being  exceeded 
of  this  action  is  to  ensure  op 
of  groundfish  while  conservi 
stocks. 

dates:  Effective  12  noon,  A. 
1991,  through  24:00  midnight 
September  29, 1991. 
FOR  FURTHER  INFORMATION  ( 

Andrew  N.  Smoker,  Resourc 
Management  Specialist.  NM 

7228. 
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»pecf&s  Fishery; 

il  Marine  Fisheries 
NOAA.  Commerce, 
e;  correction. 

V  issues  this  document 
al  rule  to  implement 
the  Fishery 
n  for  the  Northeast 
lery  (FMP)  published 
FR  24724,  corrected  by 
11. 1991.  and  by  56  FR 
91).  As  originally 
New  England  Fishery 
mcil  (Council), 
quired  that  vessels 
1  nets  for  yellowtail 
)uthem  New  England 
sea5V4inch(13.97cm) 
"he  amendment 
uirement  by  making  it 
3  at  least  75  meshes 
terminus  of  the  net. 
1  an  oversight,  the  draft 
menting  Amendment  4 
MPS  did  not  include 
ficatlon.  Neither  the 
final  regulations 
;rsight.  Therefore,  this 
;  issued  to  correct  the 
ween  Amendment  4 
iting  regulations, 
une  27, 1991. 
>RMATION  contact: 
S.  Resource  Policy 
-9252. 

nfohmation:  One  of 
roved  in  Amendment  4 
by  the  final  rule  is  a 
)  minimum  mesh  size 
Bw  England  Yellowtail 
3)).  The  implementing 
itly  require  that  the 
je  apply  throughout 
wever.  the  measure 
n  proposed  by  the 
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the  net.  This  was 
referred  alternative  to 
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approved  by  the 
on  in  Amendment  4. 
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1. 1991)  correctly 
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received  on  the  measure  or  the 
discrepancy  between  Amendment  4  and 
the  proposed  amendatory  language 
during  the  public  comment  period  on  the 
proposed  rule.  The  final  rule  also  failed 
to  include  the  clarifying  language,  that 
the  minimum  mesh  size  requirement 
applies  to  at  least  the  last  75  meshes 
forward  of  the  terminus  of  the  net.  The 
publication  of  the  final  rule  and  the 
subsequent  notification  to  the  industry 
prompted  questions  by  the  industry  on 
the  specifics  of  the  mesh-size 
requirement.  A  review  of  the  proposed 
rule  and  the  amendment  determined  that 
an  error  had  occurred  in  the  amendatory 
language  of  the  proposed  and  final  rules. 

Failure  to  implement  this  correction 
immediately  would  result  in  a  regulatory 
requirement  that  is  an  unnecessary  and 
an  unintended  economic  burden 
contrary  to  the  public  interest.  This 
correction  will  correctly  implement  5'/4 
inch  (13.97  cm)  minimum  mesh 
requirement  for  at  least  75  meshes  from 
the  terminus  of  the  trawl  net. 

In  rule  document  91-12894.  beginning 
on  page  24724.  in  the  issue  of  May  31. 
1991.  make  the  following  corrections. 

PART  651— [CORRECTED] 
§651.20    [Amended] 

1.  On  page  24727,  in  the  third  column. 
S  651.20(b)  should  read  as  follows:  (b) 
Trawl  nets.— {\)  Diamond  mesh,  (i) 
Except  as  provided  for  in 
§S  651.20(b)(3).  651.20(d).  and  651.22.  the 
minimum  mesh  size  for  any  trawl  net. 
including  midwater  trawls  or  Scottish 
seine,  used  by  a  vessel  fishing  in  the 
mesh  are  described  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  section,  is  5Vi  inches 
(13.97  cm)  throughout  the  entire  net. 

(ii)  The  minimum  mesh  size  for  any 
trawl  net,  including  midwater  trawls  or 
Scottish  seine,  used  by  a  vessel  fishing 
in  the  mesh  are  described  in  paragraph 
(a)(3)  of  this  section,  is  5V4  inches  (13.97 
cm)  for  at  least  75  continuous  meshes 
forward  of  the  terminus  of  the  net. 
*        •        •        •        • 

Dated:  July  18, 199t. 
Samuel  W.  McKoen, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  91-17559  Filed  7-23-91;  8:45  am] 
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Groundfish  of  the  Quif  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 


ACTION:  Notice  of  closure. 


summary:  The  Director  of  the  Alaska 
Region,  NMFS  (Regional  Director),  has 
determined  that  the  total  allowable 
catch  (TAC)  specified  for  pollock  in  the 
third  quarter  of  1991  for  the  Central 
pollock  subarea  of  the  Culf  of  Alaska 
soon  will  be  reached.  The  Regional 
Director  is  establishing  a  directed 
fishing  allowance  and  the  directed 
fishery  for  pollock  in  that  subarea  is 
closed.  This  action  is  necessary  to 
prevent  the  TAC  of  pollock  in  the 
Central  pollock  subarea  for  the  third 
quarter  from  being  exceeded.  The  intent 
of  this  action  is  to  ensure  optimum  use 
of  groundfish  while  conserving  pollock 
stocks. 

dates:  Effective  12  noon,  A.l.t.,  July  20. 
1991.  through  24:00  midnight.  A.l.t., 
September  29, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker.  Resource 

Management  Specialist.  NMFS,  907-586- 

7228. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the  Gulf 
of  Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  and  is 


implemented  by  regulations  appearing 
at  50  CFR  611.92  and  parts  620  and  672. 

The  amount  of  a  species  or  species 
group  apportioned  to  a  fishery  is  TAC, 
as  stated  in  S  672.20(c)(1).  Under 
S  672.20(a)(2)(v),  the  TAC  for  pollock  in 
the  Western  and  Central  Regulatory 
Areas  is  apportioned  equally  to  the 
Western  pollock  subarea  (combined 
regulatory  areas  61  and  62]  and  the 
Central  pollock  subarea  (regulatory  area 
63).  Each  apportionment  is  divided 
equally  into  four  quarterly  reporting 
periods  of  the  fishing  year.  The 
announcement  of  initial  harvest 
specifications  for  pollock  for  the  1991 
fishing  year  established  a  TAC  of 
pollock  for  the  Central  pollock  subarea 
as  50,000  metric  tons  (mt)  or.  for  each 
quarter,  12,500  mt  plus  or  minus  that 
quarter's  proportional  share  of  over  or 
under  harvest  from  prior  quarters  (56  FR 
28112;  June  19, 1991).  The  cumulative 
amount  of  pollock  available  for  harvest 
for  the  Central  pollock  subarea  through 
the  third  quarter  of  1991  is  36,065  mt. 

Under  S  672.20(c)(2),  the  Regional 
Director  has  determined  that  the  catch 
of  pollock  in  the  Central  pollock  subarea 
will  reach  35,165  mt  by  July  20, 1991.  The 
remaining  900  mt  of  pollock  will  be 
necessary  for  bycatch  to  support 
remaining  groundfish  fisheries  in  the 
Central  pollock  subarea  during  the  third 
quarter. 


With  this  action  the  Regional  Director 
is  establishing  a  directed  fishing 
allowance  of  35,165  mt,  and  is 
prohibiting  directed  fishing  for  pollock 
in  the  Central  pollock  subarea  of  the 
Gulf  of  Alaska  for  the  remainder  of  the 
third  quarter. 

Under  {  672.20(g)(3),  during  the 
effective  dates  of  this  action,  vessels 
fishing  In  the  Central  pollock  subarea 
(regulatory  area  63)  may  not  retain,  at 
any  particular  time  during  a  trip,  pollock 
in  an  amount  equal  to  or  greater  than  20 
percent  of  the  amount  of  all  other  fish 
species  retained  at  the  same  time  by  the 
vessel  during  the  same  trip. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fish.  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  )uly  19. 1991. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries.  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  91-17558  Filed  7-19-91;  2:56  pm] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  of  mles  and 
regulations.  Ttie  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  priof  to  the  adoption  of  tf>e  finaJ 
njles. 


DEPARTME^T  OF  JUSTICE 

Immigration  and  Naturaiizirtion 
Service 

8  CFR  Part  214 
[INS  No.  1436-91] 

Aliens  in  Religious  Occupations  (R 
Nonimmigrants) 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  implements 
provisions  of  section  209  of  the 
Immigration  Act  of  1990,  Public  Law 
101-649,  November  29, 1990.  by 
providing  procedures  for  admission  to 
the  United  States  of  nonimmigrant 
religious  workers  under  section 
101(a)(15)(R)  of  the  Immigration  and 
Nationality  Act  (Act).  This  rule  will 
conform  Immigration  and  Naturalization 
Service  (Service)  policy  as  it  relates  to 
this  classification,  and  clarify  for  the 
general  public  and  religious 
organizations  requirements  for 
classification,  admission,  and 
m.aintenance  of  status. 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  23, 1991. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch. 
Lnmigration  and  Naturalization  Service, 
425  I  Street,  N\\'.,  room  5304. 
Washington,  DC  20536.  To  ensure  proper 
handling,  please  reference  the  INS 
number  1438-91  on  your 
correspondence. 

TOR  FURTHER  INFORMATION  CONTACT: 
Edward  H.  Skerrett,  Senior  Immigration 
Examiner,  or  Carla  J.  Hengerer, 
Immigration  Examiner,  Adjudications 
Division,  Immigration  and 
Naturalization  Service.  425  I  Street, 
NW.,  room  7122,  Washington,  DC  20536, 
telephone  (202)  514-3946. 
SUPPLEMENTARY  INFORMATION:  Section 
101(a)(15)  of  the  Immigration  and 


Nationality  Act  has  been  amended  by 
the  Lnmigration  Act  of  1990  with  the 
addition  of  a  nonimmigrant 
classification  for  religious  workers.  This 
marks  the  first  time  such  workers  have 
had  a  specific  nonimmigrant 
classification  available  to  them.  Prior  to 
this  legislation,  aliens  seeking  entry  as 
religious  workers  were  admitted  in 
existing  nonimmigrant  categories  such 
as  B-1  Visitor  for  Business,  H 
Temporary  Worker,  or  L-1 
Intracompany  Transferee. 

Section  209  of  Public  Law  101-649 
requires  that  the  religious  worker  must 
have  been,  for  at  least  the  two  years 
immediately  preceding  the  time  of 
application  for  admission,  a  member  of 
a  religious  denomination  having  a 
bona  fide  religious  organization  In  the 
United  States.  The  alien  must  be  coming 
to  the  United  States  solely  for  the 
purpose  of  carrying  on  the  vocation  of  a 
minister  of  the  religious  denomination; 
or,  at  the  religious  organization's 
request,  to  work  for  the  religious 
organization  in  a  professional  capacity, 
or  to  work  in  a  religious  vocation  or 
occupation  for  the  religious 
organization,  or  a  bonafide  organization 
which  is  affiliated  with  the  religious 
denomination  and  which  is  exempt  from 
taxation  as  a  religious  organization 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986. 

There  is  no  requirement,  as  there  is  in 
the  provision  for  the  immigrant  religious 
worker,  that  the  nonimmigrant  religious 
worker  has  been  carrying  on  such 
vocation  of  minister,  professional  work, 
or  other  work  continuously  for  at  least 
the  two-year  period  immediately 
preceding  the  time  of  application  for 
admission. 

Proposed  Changes  in  8  CFR  214.2 

Paragraph  (r)(l)  of  these  regulations 
contains  a  restatement  of  the  basic 
statutory  requirements  for  classification 
as  a  religious  worker. 

Paragraph  (r)(2)  contains  definitions 
of  terms  used  within  the  proposed 
regulation. 

Paragraph  (r)(3)  provides  initial 
evidence  requirements.  There  is  no  prior 
petition,  labor  certification,  or  prior 
approval  required.  An  alien  seeking 
classification  as  a  religious  worker 
would  make  application  directly  to  a 
United  States  consular  officer  or,  if  visa 
exempt,  to  an  immigration  officer  at  a 
United  States  port  of  entry.  A  certificate 


showing  that  the  religious  organization 
in  the  United  Slates  for  which  the  alien 
would  be  providing  services  is  tax 
exempt  in  accordance  with  section 
501(c)(3)  of  the  Internal  Revenue  Code  of 
1986,  as  it  applies  to  religious 
organizations,  would  be  required. 
Additionally,  the  alien  would  be 
required  to  provide  a  letter  from  an 
authorized  official  of  the  reUgious 
organization  in  the  United  States.  That 
letter  would  include  statements 
regarding  the  affiliation  between  the 
religious  organization  in  the  United 
States  and  abroad;  the  duration  of  the 
alien's  membership  in  the  religious 
denomination;  authorization  to  function 
as  a  minister,  attainment  of  a 
baccalaureate  degree,  or  relation  of  the 
work  to  be  done  to  a  religious  vocation 
or  occupation;  arrangements  for 
remuneration  for  services;  and  the  name 
and  exact  location  of  the  organizational 
unit  for  which  the  alien  will  be  providing 
services. 

An  initial  admission  period  of  three 
years  is  authorized  in  paragraph  (r)(4) 
for  the  principal  alien,  spouse,  and 
unmarried  children  under  the  age  of  21. 
Also,  the  Form  1-94  Arrival-Departure 
Record  of  the  principal  alien  will  be 
endorsed  with  the  name  and  location  of 
the  organizational  unit  of  the  religious 
organization  for  which  the  services  will 
be  provided.  The  admission  symbol  for 
a  religious  worker  will  be  R-1;  the 
admission  symbol  for  a  spouse  or 
children  will  be  R-2. 

Although  a  petition  is  not  required  for 
initial  visa  issuance  or  admission, 
paragraph  (r)(5)  provides  that  the 
organizational  unit  of  the  religious 
organization  employing  the  alien  shall 
file  a  petition  on  Form  1-129,  Petition  for 
Nonimmigrant  Worker,  to  extend  the 
alien's  stay.  An  extension  of  stay  may 
be  authorized  for  a  period  of  up  to  two 
years.  The  religious  worker's  total 
period  of  stay  in  the  United  States  may 
not  exceed  five  years.  The  petition  must 
be  accompanied  by  a  letter  from  an 
authorized  official  of  the  religious 
denomination  confirming  the  worker's 
continuing  eligibility  for  R-1 
classification. 

Prior  to  the  worker  changing  or  adding 
an  employer  within  the  religious 
denomination,  the  new  or  additional 
organizational  unit  must  file  an  1-129 
petition  with  the  Service  for  such  change 
or  addition.  This  requirement  is 
contained  in  paragraph  (r)(6). 


A  religiouB  worker  who  hai 
in  the  United  States  in  R  noni 
status  for  five  years  will  not  \ 
readmitted  to  the  United  Stat 
classification  unless  he/she  h 
and  been  physically  present  < 
United  States,  except  for  brie 
business  or  pleasure,  for  the  i 
prior  year.  This  limitation  on 
is  found  in  paragraph  (r)(7). 

ParagrapD  (r)(8)  contains  a 
relating  to  the  spouses  and  ui 
minor  children  of  reUgious  w< 
specifically  ipredudes  them  fi 
accepting  employment  while 
United  States  in  R-2  nonimmi 
status. 

In  accordance  with  5  U.S.C 
Commissioner  or  the  Immigre 
Naturalization  Service  certifii 
rule  will  not  if  promulgated,  I 
significant  economic  impact  c 
substantial  number  of  small  e 

This  rule  is  not  a  major  rule 
meaning  of  section  (l)(b)  of  £ 
nor  does  this  rule  have  Federi 
implications  warranting  the  p 
of  a  Federal  Assessment  in  ac 
with  EX).  12812. 

This  rule  contains  inlormat 
coUecbon  requirements  whicl 
been  approved  by  the  Office  ( 
Management  and  Budget  (Oh< 
the  provisions  of  the  Paperwc 
Reduction  Act.  The  0MB  com 
numbers  for  these  colleotions 
contained  in  8  CFR  299.5. 

List  of  Sut^acU  io  8  CFR  Part 

Administrative  practice  anc 
procedure,  Aliens,  Authority  ( 
(Government  agencies).  Empl 
Organization  and  functions, 
(Government  agencies),  Pass; 
visas. 

Accordingly,  part  214  of  cht 
title  8  of  the  Code  of  Federal  I 
will  be  amended  as  follows: 

PART  214-^ONIMMIQRANT 

1.  The  authority  citation  for 
continues  to  read  as  follows: 

AuUisrlty:  8  U.S.C.  1101. 1103, 1 
and  6  (ZFR  part  2. 

2.  Section  214.2  is  amended 
a  new  paragraph  (r)  to  read  ai 

§  214.2    Special  requirements  f( 

admission,  eitenaion,  and  tmin\ 

status. 

•        •        *         *         * 

[r]JleIigiouB  workers — [!)<. 
Under  sectiea  }ea(aKl5)(R)  of 
an  alien  who,  for  at  least  the  t 
years  immediately  preceding  1 
application  far  admission,  hat 
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showing  that  the  religious  organization 
in  the  United  States  for  which  the  alien 
would  be  providing  services  is  tax 
exempt  in  accordance  with  section 
501(c)(3)  of  the  Internal  Revenue  Code  of 
1986,  as  it  applies  to  religious 
organizations,  would  be  required. 
Additionally,  the  alien  wodd  be 
required  to  provide  a  letter  from  an 
authorized  official  of  the  religious 
organization  in  the  United  States.  That 
letter  would  include  statements 
regarding  the  affiliation  between  the 
religious  organization  in  the  United 
States  and  abroad;  the  duration  of  the 
alien's  membership  in  the  religious 
denomination;  authorization  to  function 
as  a  minister,  attainment  of  a 
baccalaureate  degree,  or  relation  of  the 
work  to  be  done  to  a  religious  vocation 
or  occupation;  arrangements  for 
remuneration  for  services;  and  the  name 
and  exact  location  of  the  organizational 
unit  for  which  the  alien  will  be  providing 
services. 

An  initial  admission  period  of  three 
years  is  authorized  in  paragraph  (r)(4) 
for  the  principal  alien,  spouse,  and 
unmarried  children  under  the  age  of  21. 
Also,  the  Form  1-94  Arrival-Departure 
Record  of  the  principal  alien  will  be 
endorsed  with  the  name  and  location  of 
the  organizational  unit  of  the  religious 
organization  for  which  the  services  will 
be  provided.  The  admission  symbol  for 
a  religious  worker  will  be  R-1;  the 
admission  symbol  for  a  spouse  or 
children  will  be  R-2. 

Although  a  petition  is  not  required  for 
initial  visa  issuance  or  admission, 
paragraph  (r](5)  provides  that  the 
organizational  unit  of  the  religious 
organization  employing  the  alien  shall       ' 
file  a  petition  on  Form  1-129,  Petition  for 
Nonimmigrant  Worker,  to  extend  the 
alien's  stay.  An  extension  of  stay  may 
be  authorized  for  a  period  of  up  to  two 
years.  The  religious  worker's  total 
period  of  stay  in  the  United  States  may 
not  exceed  five  years.  The  petition  must 
be  accompanied  by  a  letter  from  an 
authorized  official  of  the  religious 
denomination  confirming  the  worker's 
continuing  eligibility  for  R-1 
classification. 

Prior  to  the  worker  changing  or  adding 
an  employer  within  the  religious 
denomination,  the  new  or  additional 
organizational  unit  must  file  an  1-129 
petition  with  the  Service  for  such  change 
or  addition.  This  requirement  is 
contained  in  paragraph  (r)(6). 


A  religious  worker  who  has  remained 
in  the  United  States  in  R  nonimmigrant 
status  for  five  years  will  not  be 
readmitted  to  the  United  States  in  that 
classification  unless  he/she  has  resided 
and  been  physically  present  outside  the 
United  States,  except  for  brief  visits  for 
business  or  pleasure,  for  the  immediate 
prior  year.  This  limitation  on  admission 
is  found  in  paragraph  (r)(7). 

Paragrapn  (r)(8)  contains  a  provision 
relating  to  the  spouses  and  unmarried 
minor  children  of  religious  workers  and 
specifically  predudes  them  from 
accepting  employment  while  in  the 
United  States  in  R-2  nonimmigrant 
status. 

In  accordance  with  S  U.S.C.  e05(b),  the 
Conunissioner  or  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  will  not  if  promulgated,  have  a 
significant  economic  impact  on  a 
Bubetantial  number  of  small  entities. 

This  rule  is  not  a  major  rule  within  the 
meaning  of  section  (l)(b)  of  £.0. 12291. 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  EJO.  12012. 

This  rule  contains  iolormation 
collecbon  requirements  which  have 
been  approved  by  the  Offioe  of 
Management  and  Budget  (OMB)  binder 
the  provisions  of  the  Paperwork 
Reduction  Act.  The  0MB  control 
numbers  for  these  colleotions  are 
contained  in  B  CFR  299.5. 

List  of  Sut^acU  in  8  CFR  Pdrt  214 

Administrative  practice  and 
procedure.  Aliens,  Authority  delegation 
(Government  agencies),  Employment, 
Organization  and  functions, 
(Government  agencies),  Passports  and 
visas. 

Accordingly,  part  214  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
will  be -amended  as  follows: 

PART  214-MOMIIMyUQRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103. 1164,  USee. 
and  B  CFR  part  2. 

2.  Section  214.2  is  amended  by  adding 
a  new  paragraph  (r)  to  read  as  follows: 

§  214.2    Special  requlrementa  for 
admlaaion,  Mlaneion,  and  maintenance  o# 

status. 

•         •         •         *         * 

[r)JleligJous  workers — [l]C€neral. 
Under  sectiaa  l«l{a)(15)(R)  trf  the  Act 
an  alien  who,  for  at  least  the  two  (2) 
years  immediately  preceding  the  time  of 
application  far  admissdon.  has  been  a 


w>ember  of  a  religious  denomination 
having  a  bona  fide  nonprofit  reUgious 
organization  hi  the  United  States,  may 
be  admitted  temporarily  to  the  United 
States  to  carry  on  the  activities  of  a 
religious  worker  for  a  period  not  to 
exceed  five  (5)  years.  The  alien  must  be 
coming  to  the  IMted  States  solely  for 
the  purpose  of  carrying  on  the  vocation 
of  a  minister  of  the  religious 
denomination;  or,  at  the  request  of  the 
religious  organization,  to  work  for  the 
religious  organization  in  a  professional 
capacity,  or  to  work  in  a  religious 
vocation  or  occupation  for  the  religious 
organization,  or  a  bona  fide  organization 
which  is  affiliated  with  the  religious 
denomination  and  which  is  exempt  from 
taxation  as  a  religious  organization 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986. 

(2)  Definitions.  As  used  in  this  section: 

Bona  fide  nonprofit  religious 
organization  in  the  United  States  means 
an  organization  exempt  from  taxation  as 
described  in  section  501  (c)(3]  of  the 
Internal  Revenue  Code  of  1986,  as  it 
relates  to  religious  organizations. 

Bona  fide  organization  which  « 
affiliated  with  the  religious 
denomination  means  an  organization 
which  is  closely  associated  with  the 
religious  denominartion  in  a  subordinate 
or  dependent  position  and  which  is 
exempt  from  taxation  as  described  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1988,  as  it  relates  to  religious 
organizations. 

Minister  means  an  individual  duly 
authorized  by  a  recognized  religious 
denomination  to  conduct  religious 
worship  and  to  perform  other  duties 
usually  performed  by  authorized 
members  of  the  clergy  of  that  religion. 
The  term  does  not  include  a  lay 
preacher  not  authorized  to  pecform  such 
duties. 

Professional  capacity  means  an 
activity  in  a  religious  vocation  or 
occupation  for  which  the  minimum  of  a 
United  States  baccalaureate  degree  (or  a 
foreign  equivalent  degreej  is  required. 

Religious  denomination  means  a 
religious  group  or  community  of 
believers  having  some  form  of 
ecclesiastical  government,  a  recognized 
creed  and  form  of  worship,  a  formal 
code  of  doctrine  and  discipline,  religious 
services  and  ceremonies,  established 
places  of  religious -worship,  andreligioas 
congregations. 

Religious  occupation  means  an 
activity  which  relates  to  a  traditional 
religious  function.  Examples  of 
individuals  in  religious  occupations 
include,  but  an  twt  limited  to,  liturgical 
woricers,  religious  inatmctors,  refhgions 


counselors,  cantors,  catechists,  workers 
in  religious  hospitals  or  religious  health 
care  facilities,  missionaries,  religious 
translators,  or  religious  broadcasters. 
This  group  does  not  include  janitors. 
maintenance  workers,  and  clerks, 

Religious  vocation  means  a  calling  to 
religious  life  as  evidenced  by  the  taking 
of  vows.  Examples  of  individuals  with  a 
religious  vocation  include,  but  are  not 
limited  to  nuns,  monks,  and  religious 
brokers  and  sisters. 

(3)  Initial  evidence.  An  alien  seeking 
classification  as  a  religious  worker  shall 
present  to  a  United  States  consular 
officer,  or,  if  visa  exempt  to  an 
immigration  officer  at  a  United  States 
port  of  entry,  documentatien  which 
establishes  to  the  satisfaction  of  the 
consular  or  immigration  officer  that  the 
alien  will  be  providiag  services  to  • 
boaa  fide  nonprofit  religious 
organization  in  the  United  States  or  to 
an  a^iliated  religious  organization  at 
defined  in  paragraph  (r)(2)  of  this 
section,  and  that  the  alien  meets  the 
criteria  to  perform  such  services.  This 
documentation  shall  be  in  the  form  of  a 
letter  from  an  authorized  official  «f  the 
specific  organizational  unit  of  <the 
religious  organization  which  will  be 
employing  or  engaging  the  alien's 
servioes  in  the  United  States  and  which, 
if  required,  will  be  maintaining  the 
religious  worker's  form  1-8.  Employment 
Eligibility  Verification  Form.  (Form  <-8 
would  be  maintained  by  an 
organizational  unit  of  the  religious 
wganization  if  the  organizational  unit  is 
either  paying  the  alien  a  salary  or 
otherwise  remunerating  the  alien  in 
exchange  for  servioes  rendered.)  This 
letter  must  be  accompanied  by  a  tax 
exempt  certiTicate  showing  that  the 
organization  is  exempt  from  taxation  in 
accordance  with  section  501  (c)(3)  of  the 
Internal  Revenue  Code  of  1986  as  it 
relates  to  religious  organizations. 
Additional  documentation  in  the  form  ot 
diplomas,  degrees,  financial  statements, 
certificates  of  ordination,  or  any  other 
documentation  as  deemed  necessary  by 
the  examining  officer  may  be  required. 
No  prior  petition,  labor  certification,  or 
prior  approval  shall  fce  required.  The 
letter  from  the  authorised  official  sihell 
establish: 

(i)  That  the  religious  denomination 
has  a  bona  fide  nonprofit  religious 
organization  in  the  United  States; 

(ii)  If  the  ahen's  religious  membership 
was  marntamed,  in  whole  or  in  part, 
outside  ^e  United  States,  that  ^e 
foreign  and  United  States  religious 
organizations  ibeloag  to  the  same 
religious  denomination: 
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(in)  That,  immediately  prior  to  the 
application  for  the  nonimmigrant  visa  or 
application  for  admission  to  the  United 
States,  the  alien  has  the  required  two  (2) 
years  of  membership  in  the  religious 
denomination; 

(iv)  If  the  alien  is  a  minister,  that  the 
alien  has  authorization  to  conduct 
religious  worship  for  that  denomination 
and  to  perform  other  duties  usually 
performed  by  authorized  members  of  the 
clprgy  of  that  denomination,  including  a 
detailed  description  of  those  authorized 
duties; 

(v)  If  the  alien  is  a  religious 
professional,  that  at  least  a 
baccalaureate  is  required  for  entry  into 
the  religious  profession; 

(vi)  If  the  alien  is  to  work  in  another 
religious  vocation  or  occupation,  that 
the  alien  is  qualified  in  the  religious 
vocation  or  occupation  (including,  but 
not  limited  to.  establishing  that  the  alien 
is  amonk,  nun  or  religious  brother,  or 
that  the  type  of  work  to  be  done  relates 
to  a  traditional  religious  function); 

(vii)  If  the  alien  is  to  work  in  a  non- 
ministerial  or  nonprofessional  capacity 
for  a  bona  fide  religious  organization  at 
the  request  of  an  organization  which  is 
affiUated  with  the  religious  organization, 
how  the  affiliation  exists; 

(viii)  The  arrangements  made  for 
remuneration  for  services  to  be  rendered 
by  the  alien,  including  amount  and 
source  of  salary,  a  description  of  any 
other  types  of  remuneration  to  be 
received  including  housing,  food  and 
clothing,  and  any  other  benefits  to 
which  a  monetary  value  may  be  affixed. 
and  a  statement  as  to  whether  such 
remuneration  shall  be  in  exchange  for 
services  rendered:  and 

(ix)  The  name  and  location  of  the 
specific  organizational  unit  of  the 
reUgious  organization  for  which  the 
alien  will  be  providing  services  within 
the  United  States. 

(4)  Initial  admission.  The  initial 
admission  of  a  religious  worker,  spouse, 
and  unmarried  children  under  21  years 
of  age  shall  not  exceed  three  (3)  years.  A. 
Form  1-94  Arrival-Departure  Record 
shall  be  provided  for  every  alien  who 
qualifies  for  admission  as  an  R 
nonimmigrant  and,  in  the  case  of  a 
principal  alien,  the  Form  1-94  shall  be 
endorsed  with  the  name  and  location  of 

•  the  specific  organizational  unit  for 
which  the  ahsn  will  be  providing 
services  within  the  United  States.  The 
admission  symbol  for  the  religious 
worker  shall  be  R-1;  the  admission 
symbol  for  the  worker's  spouse  and 
children  shall  be  R-2. 

(5)  Extension  of  stay.  The 
organizational  unit  of  the  religious 
denomination  employing  the 
nonimmigrant  religious  worker  admitted 


under  this  section  shall  use  Form  1-129. 
Petition  for  Nonimmigrant  Worker, 
along  with  the  appropriate  fee,  to  extend 
the  stay  of  the  worker.  The  petition  shall 
be  filed  at  the  Service  Center  having 
jucisdiction  over  the  place  of 
employment.  An  extension  of  stay  may 
be  authorized  for  a  period  of  up  to  two 
(2)  years.  The  worker's  total  period  of 
stay  may  not  exceed  five  (5)  years.  The 
petition  must  be  accompanied  by 
evidence  in  the  form  of  a  letter  from  an 
authorized  official  of  the  organizational 
unit  confirming  the  worker's  continuing 
eligibility  for  classification  as  an  R-1 
nonimmigrant. 

(6)  Change  of  employers.  A  different 
or  additional  organizational  unit  of  the 
religious  denomination  seeking  to 
employ  a  religious  worker  admitted 
under  this  section  shall  file  Form  1-129 
with  the  appropriate  fee.  The  petition 
shall  be  filed  with  the  Service  Center 
having  jurisdiction  over  the  place  of 
employment.  Tljjyietition  must  be 
supported  by  evidence  that  the  alien 
will  still  be  classifiable  as  a  religious 
worker  in  accordance  with  this  section 
Any  unauthorized  change  to  a  new 
religious  organizational  unit  will 
constitute  a  failure  to  maintain  status 
within  the  meaning  of  section 
241(a)(l)(C)(i)  of  the  Act. 

(7)  Limitation  on  stay.  An  alien  who 
has  spent  five  (5)  years  in  the  United 
States  under  section  101(a)(15)(R)  of  the 
Act  may  not  be  readmitted  to  the  United 
States  under  the  R  visa  classification 
unless  the  alien  has  resided  and  been 
physically  present  outside  the  United 
States,  except  for  brief  visits  for 
business  or  pleasure,  for  the  immediate 
prior  year.  Such  visits  do  not  interrupt 
the  one  year  abroad,  but  do  not  count 
toward  fulfillment  of  that  requirement. 

(8)  Spouse  and  children.  The  spouse 
and  unmarried  minor  children  of  the 
religious  worker  are  entitled  to  the  same 
nonimmigrant  classification  and  length 
of  stay  as  the  religious  worker,  if  the 
religious  worker  will  be  employed  and 
residing  primarily  in  the  United  States, 
and  if  the  spouse  and  unmarried  minor 
children  are  accompanying  or  following 
to  join  the  religious  worker  in  the  United 
States.  Neither  the  spouse  nor  any  child 
may  accept  employment  while  in  the 
United  States  in  R-2  nonimmigrant 
status. 

Dated:  March  26, 1991. 
Gene  McNary, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  91-17491  Filed  7-23-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

26  CFR  Part  301 

IIA-51-91J 

RIN  1545-AP80 

Authority  of  the  Secretary  of 
Agriculture  To  Require  Employer 
Identification  Numbers  From  Retail 
Food  Stores  and  Wholesale  Food 
Concerns  for  Purposes  of  the  Food 
Stamp  Act  of  1977 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulem.aking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
authority  of  the  Secretary  of  Agriculture 
to  require  retail  food  stores  and 
wholesale  food  concerns  to  furnish 
employer  identification  numbers  for 
purposes  of  administering  the  Food 
Stamp  Act  of  1977.  The  authority  to 
solicit  employer  identification  numbers 
was  conferred  upon  the  Secretary  of 
Agriculture  by  section  1735(c)  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990. 

DATES:  Written  comments  must  be 
received  by  August  23. 1991.  A  public 
hearing  will  be  held  on  Friday.  August 
30. 1991.  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Friday.  August  16. 1991.  See 
notice  of  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

ADDRESSES:  Send  comments  to:  Internal 
Revenue  Service,  P.O.  Box  7604.  Ben 
Franklin  Station.  Attn:  CC:CORP:T:R 
(IA-51-91).  room  5228.  Washington.  DC 
20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lisa  J.  Byun  of  the  Office  of  Assistant 
Chief  Counsel  (Income  Tax  & 
Accounting),  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224  (Attention: 
CC:IT&A:4)  or  telephone  202-5G6-5085 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
amendments  to  the  Regulations  on 
Procedure  and  Administration  (26  CFR 
part  301)  to  provide  rules  under  section 
6109  of  the  Internal  Revenue  Code  of 
1986,  as  amended  by  section  1735(c)  of 
the  Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990,  Public  Law  101-624, 
104  Stat.  3359  (November  28, 1990) 
("1990  Act"). 


Explanatioii  of  Provisioo 

Section  1785(c)  of  the  l»9i 
a  new  subsection  (f]  to  sect 
the  intenul  Revenue  Code  i 
(Code)  to  aathcrize  the  Sea 
Agriculture  to  require  retail 
and  wholesale  food  conoen 
employer  Identification  nun 
purposes  of  administering  s 
the  Food  Stamp  Act  of  1977 
2018)  (relating  to  the  detenr 
the  qualifications  of  applica 
the  Food  Stamp  Act). 

Iliese  proposed  regulatio 
relate  to  the  amendments  m 
section  1735(c)  of  the  1990  / 
not  relate  to  the  amendmen 
section  2201(d]  of  the  1990  / 
added  another  subsection  (1 
6109  of  the  Code  (concemin 
employer  identification  nun 
Federal  Crop  Insurance  Cor 
purposes  of  the  Federal  Cro 
Act). 

Section  610e(f) 

Section  B109(f)(l)  of  the  C 
that  the  Secretary  of  Agricu 
require  each  applicant  retai 
wholesale  food  concern  to  f 
employer  identification  nun: 
but  only  for  purposes  of  est; 
maintaining  a  list  of  the  nan 
of  retail  stores  and  wholesa 
concerns  for  use  in  detennii 
an  apphcant  firm  has  been  i 
sanctioned  or  convicted  unc 
12  or  15  of  die  Food  Stamp  / 
Secretary  of  Agriculture  ma; 
determination  of  sanctions  i 
convictionB  in  administering 
the  Food  Stamp  Act  of  1977. 
only  retail  stores  that  may  p 
the  food  stamp  program  are 
stores,  S  301.6109-^(a)  refert 
food  stores." 

Section  6109(f)(2)  providei 
Secretary  of  Agriculture  mui 
access  to  the  BINS  only  to  o 
employees  of  the  United  Sta 
duties  or  responsibilities  rec 
for  the  administration  or  enf 
the  Food  Stamp  Act  of  1977. 

Section  6109(f)(2)  further  j 
the  Secretary  of  Agriculture 
provide  any  additional  safej 
the  Secretary  of  the  Treasur 
determines  to  be  necessary.! 
appropriate  to  protect  the  cc 
of  the  EINs.  This  requiremer 
reflected  in  §  301.6109-2(c)(2 
proposed  regulations.  Sectio 
2(c)(2)  also  provides  that  the 
of  Agriculture  may  provide  f 
additional  safeguards  to  pro 
confidentiahty  of  the  EINs  8( 
these  safeguards  are  consist 
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DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Part  301 

IIA-51-911 
RiN  1545-AP80 

Authority  of  the  Secretary  of 
Agriculture  To  Require  Employer 
Identification  Numbers  From  Retail 
Food  Stores  and  Wholesale  Food 
Concerns  for  Purposes  of  the  Food 
Stamp  Act  of  1977 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  relating  to  the 
authority  of  the  Secretary  of  Agriculture 
to  require  retail  food  stores  and 
wholesale  food  concerns  to  furnish 
employer  identification  numbers  for 
purposes  of  administering  the  Food 
Stamp  Act  of  1977.  The  authority  to 
solicit  employer  identification  numbers 
was  conferred  upon  the  Secretary  of 
Agriculture  by  section  1735(c)  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990. 

DATES:  Written  comments  must  be 
received  by  August  23, 1991.  A  public 
hearing  will  be  held  on  Friday,  August 
30, 1991,  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Friday,  August  16, 1991.  See 
notice  of  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

addresses:  Send  comments  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC:CORP:T:R 
(IA-51-91),  room  5228,  Washington,  DC 
20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lisa  J.  Byun  of  the  Office  of  Assistant 
Chief  Counsel  (Income  Tax  & 
Accounting),  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224  (Attention: 
CC:IT&A:4)  or  telephone  202-5G6-5085 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
amendments  to  the  Regulations  on 
Procedure  and  Administration  (26  CFR 
part  301)  to  provide  rules  under  section 
6109  of  the  Internal  Revenue  Code  of 
1986,  as  amended  by  section  1735(c)  of 
the  Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990,  Public  Law  101-624, 
104  Stat.  3359  (November  28, 1990) 
("1990  Act"). 


Explanatioo  of  Provisioa 

Section  1785(c)  of  the  1990  Act  added 
a  new  subsection  (f)  to  section  6109  of 
the  internal  Revenue  Code  of  1986 
(Code)  to  authorize  the  Secretary  of 
Agriculture  to  require  retail  food  stores 
and  wholesale  food  concerns  to  furnish 
employer  identification  numbers  for 
purposes  of  administering  section  9  of 
the  Food  Stamp  Act  of  1977  (7  U.S.C 
2018)  (relating  to  the  determination  of 
the  qualifications  of  applicants  under 
the  Food  Stamp  Act). 

"niese  proposed  regulations  only 
relate  to  the  amendments  made  by 
section  1735(c)  of  the  1990  Act.  They  do 
not  relate  to  the  amendments  made  by 
section  2201(d)  of  the  1990  Act  which 
added  another  subsection  (f)  to  section 
6109  of  the  Code  (concerning  access  to 
employer  identification  numbers  by  the 
Federal  Crop  Insurance  Corporation  for 
purposes  of  the  Federal  Crop  Insurance 
Act). 

Section  6iaB(f) 

Section  B109(f)(l)  of  the  Code  provides 
that  the  Secretary  of  Agricultiu^  may 
require  each  applicant  retail  store  or 
wholesale  food  concern  to  furnish  its 
employer  identification  number  (EIN), 
but  only  for  purposes  of  establishing  and 
maintaining  a  list  of  the  names  and  EINs 
of  retail  stores  and  wholesale  food 
concerns  for  use  in  determining  whether 
an  apphcant  firm  has  been  previously 
sanctioned  or  convicted  under  section 
12  or  15  of  die  Food  Stamp  Act  The 
Secretary  of  Agriculture  may  use  this 
determination  of  sanctions  and 
convictions  in  administering  section  9  of 
the  Food  Stamp  Act  of  1977.  Because  the 
only  retail  stores  that  may  participate  in 
the  food  stamp  program  are  retail  food 
stores,  S  301.6109-^(a)  refers  to  "retail 
food  stores." 

Section  6109(f)(2)  provides  that  the 
Secretary  of  Agriculture  must  restrict 
access  to  the  EINS  only  to  officers  and 
employees  of  the  United  States  whose 
duties  or  responsibilities  require  access 
for  the  administration  or  enforcement  of 
the  Food  Stamp  Act  of  1977. 

Section  6109(f)(2)  further  provides  that 
the  Secretary  of  Agriculture  must 
provide  any  additional  safeguards  that 
the  Secretary  of  the  Treasury 
determines  to  be  necessary  or 
appropriate  to  protect  the  confidentiality 
of  the  EINs.  This  requirement  is 
reflected  in  §  301.6109-2(c)(2)  of  the 
proposed  regulations.  Section  301.6109- 
2(c)(2)  also  provides  that  the  Secretary 
of  Agriculture  may  provide  for  any 
additional  safeguards  to  protect  the 
confidentiality  of  the  EINs  so  long  as 
these  safeguards  are  consistent  with  any 
safeguards  determined  by  the  Secretary 


of  the  Treasury  to  be  necessary  or 
appropriate. 

Section  6109(f)(3)  provides  that  no 
officer  or  employee  of  the  United  States 
(including  former  officers  and 
employees)  who  has  or  had  access  to  an 
EIN  obtained  or  maintained  by  the 
Secretary  of  Agriculture  pursuant  to 
section  6109(f)(1)  may  make  any 
unauthorized  disclosure  of  any  such  EIN 
in  any  manner.  This  requirement  is 
reflected  in  S  301.ei0»-2(d)  of  the 
proposed  regulations. 

Section  610g(f)(4)  provides  that  (a)  the 
sanctions  under  sections  7213(a)  (1),  (2), 
and  (3)  of  the  Code  apply  to  any 
unauthorized,  willful  disclosure  of  EINs 
to  any  person  in  the  same  maimer  and 
to  the  same  extent  as  those  sections 
apply  with  respect  to  unauthorized 
disclosures  of  return  and  returns 
information,  and  (b)  the  sanction  under 
section  7213(a)(4)  applies  to  any  willful 
solicitation  of  EINs  in  the  same  maimer 
and  to  the  same  extent  that  section 
7213(a)(4)  applies  with  respect  to  willful 
solicitation  of  returns  or  return 
information.  The  sanctions  for 
unauthorized,  willful  disclosure  of  EINs 
and  for  willful  solicitation  of  EINs  are 
set  forth  in  S  301.6109-2(e)  of  the 
proposed  regulations. 

liiese  regulations  are  proposed  to  be 
effective  the  first  day  of  the  first  month 
beginning  at  least  120  days  after  these 
proposed  regulations  are  published  as 
fmal  regulations. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and.  therefore,  an 
initial  Regidatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  a  copy  of 
these  proposed  regulations  will  be 
submitted  to  the  Qiief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  an  original  and 
eight  copies)  to  the  Internal  Revenue 
Service.  All  comments  will  be  available 
for  public  inspection  and  copying  in 
their  entirety.  The  Treasury  Department 
expects  to  issue  final  regulations  on  this 
matter  as  soon  as  possible.  Written 


comments  must  be  received  by  August 
23, 1991.  A  public  hearing  will  be  held 
beginning  at  10  a.m.  on  August  30. 1991. 
Requests  to  appear  at  the  public  hearing 
and  outlines  of  oral  comments  must  "be 
received  by  August  16, 1991.  See  notice 
of  hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Drafting  InfoimatioD 

The  principal  author  of  these 
proposed  regulations  is  Lisa ).  Byun, 
Office  of  the  Assistant  Chief  Counsel 
(Income  Tax  &  Accounting).  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  Ml 

Administrative  practice  and 
procedure.  Alimony,  Bankruptcy,  QiUd 
support  Continental  shelf.  Courts, 
Crime,  Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes  Income  taxes. 
Investigations,  Law  enforcement  Oil 
pollution.  Penalties,  Pensions,  Reporting 
and  recordkeeping  requirements, 
Statistics,  Taxes. 

Proposed  Ametkdments  to  the 
Regulations 

Accordingly,  it  is  proposed  to  amend 
part  301  of  title  26  of  the  Code  of  Federal 
Regulations  as  follows. 

PART  301-PROCEDURE  AND 
AOMINtSTRATtON 

Paragraph  1.  The  authority  for  part  301 
continues  to  read  in  part 

Authority:  28  U.S.C  7805  *  *  * 

Par.  2.  Section  301.6109-2  is  added  to 
read  as  follows. 

§301.6109-2    Authority  of  ttie  Secretary  of 
AgrtcuKur*  to  collect  employer 
Menttflcatlon  numbers  for  purpose*  of  the 
Food  Stamp  Aot  of  1977. 

(a)  In  general.  The  Secretary  of 
Agriculture  may  require  each  applicant 
retail  food  store  or  wholesale  food 
concern  to  furnish  its  employer 
identification  number  in  connection  «vith 
the  administration  of  section  6  of  the 
Food  Stamp  Act  of  1977  (7  U.S.C  2018)  . 
(relating  to  the  determination  of  the 
qualifications  of  applicants  under  the 
Food  Stamp  Act). 

(b)  Limited  purpose.  The  Secretary  of 
Agriculture  may  have  access  to  the 
employer  identification  numbers 
obtained  pursuant  to  paragraph  (a)  of 
this  section,  but  only  for  the  purpose  of 
establishing  and  maintaining  a  list  of  the 
names  and  employer  identification 
numbers  of  the  stores  and  concerns  for 
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use  in  determining  those  applicants  who 
have  been  previously  sanctioned  or 
convicted  under  section  12  or  15  of  the 
Food  Stamp  Act  of  1977  (7  U.S.C.  2021  or 
2024).  The  Secretary  of  Agriculture  may 
use  this  determination  of  sanctions  and 
convictions  in  administering  section  9  of 
the  Food  Stamp  Act  of  1977. 

(c)  Safeguards — (1)  Restrictions  on 
access  to  employer  identification 
numbers.  The  persons  permitted  access 
to  employer  identification  numbers 
obtained  pursuant  to  paragraph  (a)  of 
this  section  are  officers  and  employees 
of  the  United  States  whose  duties  or 
responsibilities  require  access  to  the 
employer  identification  numbers  for  the 
administrations  or  enforcement  of  the 
Food  Stamp  Act  of  1977. 

(2)  Other  safeguards.  The  Secretary  of 
Agriculture  must  provide  for  any 
additional  safeguards  that  the  Secretary 
of  the  Treasury  determines  to  be 
necessary  or  appropriate  to  protect  the 
confidentiality  of  the  employer 
identification  numbers.  The  Secretary  of 
Agriculture  may  also  provide  for  any 
additional  safeguards  to  protect  the 
confidentiality  of  employer 
identification  numbers  so  long  as  these 
safeguards  are  consistent  with  any 
safeguards  determined  by  the  Secretary 
of  the  Treasury  to  be  necessary  or 
appropriate. 

(d)  Confidentiality  end  disclosure  of 
employer  identification  numbers. 
Employer  identification  numbers 
obtained  pursuant  to  paragraph  (a)  of 
this  section  are  confidential.  No  officer 
or  employee  of  the  United  States  who 
has  or  had  access  to  any  such  employer 
identification  number  may  disclose  that 
number  in  any  manner,  except  to- 
persons  described  in  paragraph  (c)  of 
this  section.  For  purposes  of  5iis 
paragraph  (d),  the  term  "officer  or 
employee"  includes  a  former  officer  or 
employee. 

(e)  Sanctions — (1)  Unauthorized, 
willful  disclosure  of  employer 
identification  numbers.  Sections  7213(a) 
(1),  (2)  and  (3)  apply  with  respect  to  the 
unauthorized,  willful  disclosure  to  any 
person  of  employer  identification 
numbers  that  are  maintained  by  the 
Secretary  of  Agriculture  pursuant  to  this 
section  in  the  same  manner  and  to  the 
same  extent  as  sections  7213(a)  (1),  (2) 
and  (3)  apply  with  respect  to 
unauthorized  disclosures  of  returns  and 
rotun;  information  described  in  these 
sections. 

(2)  Willful  solicitation  of  employer 
identification  numbers.  Section 
7213(a)(4)  applies  with  respect  to  the 
wiHful  offer  of  any  item  of  material 


value  in  exchange  for  any  employer 
identification  number  maintained  by  the 
Secretary  of  Agriculture  pursuant  to  this 
section  in  the  same  manner  and  to  Ae 
same  extent  as  section  7213(a)(4)  applies 
with  respect  to  offers  (in  exchange  for 
any  return  or  return  information) 
described  in  that  section. 

(f)  Delegation.  All  references  in  this 
section  to  the  Secretary  of  Agriculture 
are  references  to  the  Secretary  of 
Agriculture  or  his  delegate. 

(g)  Effective  date.  The  provisions  of 
this  section  are  effective  on  the  first  day 
of  the  first  month  beginning  at  least  120 
days  after  [Insert  date  final  regulations 
are  published  in  the  Federal  Rcgistorj. 
Fred  T.  Goldberg,  Jr. 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  91-175C8  Filed  7-23-91;  8.45  am] 

BiLUNQ  CODE  4a30-<>1-V 


26  CFR  Part  301 

[IA-51-91] 

RIN  1545-AP80 

Authority  of  the  Secretary  of 
Agriculture  To  Require  Employer 
Identification  Numbers  From  Retail 
Food  Stores  and  Wholesale  Food 
Concerns  for  Purposes  of  the  Food 
Stamp  Act  of  1977;  Hearing 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 


summary:  This  document  provides 
notice  of  public  hearing  on  proposed 
regulations  relating  to  the  authority  of 
the  Secretary  of  Agriculture  to  require 
retail  food  stores  and  wholesale  food 
concerns  to  furnish  employer 
identification  numbers  for  purposes  of 
administering  the  Food  Stamp  Act  of 
1977. 

DATES:  The  public  hearing  will  be  held 
on  Friday,  August  30, 1991,  beginning  at 
10  a.m.  Requests  to  speak  and  outlines 
of  oral  comments  must  be  received  by 
Friday,  August  16, 1991. 

ADDRESSES:  The  public  hearing  will  be 
held  in  room  2615,  Second  floor,  2600 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW., 
Washington,  DC.  The  requests  to  speak 
and  outlines  of  oral  comments  should  be 
submitted  to:  Internal  Revenue  Service, 
P.O.  Box  7604,  Ben  Franklin  Station, 
Attn:  CC:CORP:T:R,  (IA-51-91),  room 
5228,  Washington.  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit, 


Assistant  Chief  Counsel  (Corporate), 
202-377-9236  or  (202)  566-3935  (not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  .1361  of  the 
Internal  Revenue  Code  of  1986.  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  nofice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
August  18, 1991,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Infernal  Revenue. 
Dale  D.  Goode. 

Federal  Resister  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

[FR  Doc.  91-17509  Filed  7-23-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  172 
[OPP-250085,  FRL-3S86-6] 

Notification  to  Secretary  of  Agriculture 
of  a  Proposed  Regulation  On  Microbial 
Pesticides;  Experimental  Use  Permits 
end  Notifications 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  to  the  Secretary  of 
Agriculture. 


Federal  RegisI 

summary:  Notice  is  given  that  th 
Administrator  of  EPA  has  forwa 
the  Secretary  of  Agriculture  a  pr 
regulation  under  section  5  of  the 
Insecticide,  Fungicide,  and  Rode 
Act  (FIFRA).  The  proposed  rule  i 
the  experimental  use  permit  regi 
The  document  also  proposes  to 
implement  a  screening  procedun 
requires  notification  before  initij 
small-scale  testing  of  certain  mic 
pesticides.  This  action  is  require 
section  25(a)(2)(A)  of  FIFRA,  as 
amended. 

FOR  FURTHER  INFORMATION  CONT 

mail:  Frederick  Betz,  Environmer 
and  Effects  Division  (H7507C),  C 
Pesticide  Programs,  Environmenl 
Protection  Agency,  401  M  St.,  SV 
Washington.  DC  20460.  Office  loi 
and  telephone  number:  Rm.  728A 
#2, 1921  Jefferson  Davis  Highwa: 
Ariington,  VA,  (703-557-9307). 

SUPPLEMENTARY  INFORMATION:  S 

25(a)(2)(A)  of  FlfRA  provides  thi 
Administrator  shall  provide  the 
Secretary  of  Agriculture  with  a  c 
any  proposed  regulation  at  least 
prior  to  signing  it  for  publication 
Federal  Register.  If  the  Secretary 
comments  in  writing  regarding  th 
proposed  regulation  within  30  da 
receiving  it,  the  Administrator  sh 
issue  for  publication  in  the  Fedei 
Register,  with  the  proposed  regul 
the  comments  of  the  Secretary,  if 
requested  by  the  Secretary,  and  I 
response  of  the  Administrator 
concerning  the  Secretary's  comm 
the  Secretary  does  not  comment 
writing  within  30  days  after  recei 
the  proposed  regulation,  the 
Administrator  may  sign  the  propi 
regulation  for  publication  in  the  I 
Register  anytime  after  the  30-da3 
period.  As  required  by  FIFRA  se( 
25(a)(3),  a  copy  of  this  proposed 
regulation  has  been  forwarded  to 
Committee  on  Agriculture  of  the  ! 
of  Representatives  and  the  Comn 
on  Agriculture,  Nutrition,  and  Foi 
of  the  Senate. 

As  required  by  FIFRA  section  i 
copy  of  this  proposed  regulation  1 
also  been  forwarded  to  the  Scien 
Advisory  Panel. 

Authority:  7  U.S.C.  136  et  >eq. 
Dated:  July  15. 1991. 

Douglas  D.  Campt 

Director,  Office  of  Pesticide  Programs 
[FR  Doc.  91-17595  Filed  7-23-91:  8:45  ; 
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MATION  contact: 

Regulations  Unit, 


Assistant  Chief  Counsel  (Corporate). 
202-377-9236  or  (202)  566-3935  (not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section .1361  of  the 
Internal  Revenue  Code  of  1986.  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  rules  of  §  601.601(a](3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
August  16, 1991,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goode. 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

[FR  Doc.  91-17509  Filed  7-23-91;  8:45  amj 

DILUNQ  COTE  4830-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  172 
[OPP-250085,  FRL-3S86-6] 

Notification  to  Secretary  of  Agriculture 
of  a  Proposed  Regulation  On  Microbial 
Pesticides;  Experimental  Use  Permits 
end  Notifications 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notification  to  the  Secretary  of 
Agriculture. 


summary:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  Agriculture  a  proposed 
regulation  under  section  5  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  The  proposed  rule  amends 
the  experimental  use  permit  regulations. 
The  document  also  proposes  to 
implement  a  screening  procedure  that 
requires  notification  before  initiation  of 
small-scale  testing  of  certain  microbial 
pesticides.  This  action  is  required  by 
section  25(a)(2)(A)  of  FIFRA.  as 
amended.         j  i 

FOR  FURTHER  lllrORMATtON  CONTACT:  By 

mail:  Frederick  Betz,  Environmental  Fate 
and  Effects  Division  (H7507C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  728A.  CM 
#2. 1921  Jefferson  Davis  Highway, 
Arlington.  VA.  (703-557-9307). 

SUPPLEMENTARY  INFORMATION:  Section 
25(a)(2)(A)  of  FIJTIA  provides  that  the 
Administrator  shall  provide  the 
Secretary  of  Agriculture  with  a  copy  of 
any  proposed  regulation  at  least  60  days 
prior  to  signing  it  for  publication  in  the 
Federal  Register.  If  the  Secretary 
comments  in  writing  regarding  the 
proposed  regulation  within  30  days  after 
receiving  it,  the  Administrator  shall 
issue  for  publication  in  the  Federal 
Register,  with  the  proposed  regulation, 
the  comments  of  the  Secretary,  if 
requested  by  the  Secretary,  and  the 
response  of  the  Administrator 
concerning  the  Secretary's  comments.  If 
the  Secretary  does  not  comment  in 
writing  within  30  days  after  receiving 
the  proposed  regulation,  the 
Administrator  may  sign  the  proposed 
regulation  for  publication  in  the  Federal 
Register  anytime  after  the  30-day 
period.  As  required  by  FIFRA  section 
25(a)(3),  a  copy  of  this  proposed 
regulation  has  been  forwarded  to  the 
Committee  on  Agriculture  of  the  House 
of  Representatives  and  the  Committee 
on  Agriculture.  Nutrition,  and  Forestry 
of  the  Senate. 

As  required  by  FIFRA  section  25(d),  a 
copy  of  this  proposed  regulation  has 
also  been  forwarded  to  the  Scientific 
Advisory  Panel. 

Authority:  7  U.S.C.  136  et  seq. 
Dated:  July  15. 1991. 

Douglas  D.  Cainpt 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  91-17595  Filed  7-23-91;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  61  and  69 

lOocket  Nos.  89-79,  67-313,  FCC  91-186] 

Creation  of  Access  Ctiarge 
Subeiements  for  Open  Network 
Architecture  and  Policy  and  Rules 
Concerning  Rates  for  Dominant 
Carriers 

agency:  Federal  Communications 
Commission  (FCC). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  the  pricing  rules  that 
should  apply  to  price  cap  local  exchange 
carriers  (LECs)  with  respect  to  the  rates 
they  charge  for  future  unbundled  ONA 
elements  that  qualify  as  restructured 
services  under  price  cap  rules.  Unless 
the  current  rules  are  modified,  price  cap 
LECs  would  be  required  to  make  the 
showing  for  restructured  services,  and 
demonstrate  that  the  restructured 
service  continues  to  comply  with  the 
price  cap  index  and  applicable  banding 
rules.  The  Commission  seeks  to 
determine  whether  this  showing  is 
sufficient  to  ensure  that  the  ONA 
element  prices  are  reasonable. 
DATES:  Comments  must  be  filed  by 
August  26, 1991.  Reply  comments  are 
due  by  September  25, 1991. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  S.  Nadel.  Common  Carrier  Bureau, 
(202)  632-6363. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  following  collection  of 
information  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  Section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h)). 
Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center, 
(202)  452-1422, 1114  21st  St.,  NW.. 
Washington,  DC  20036.  Persons  wishing 
to  comment  on  this  collection  of 
information  should  direct  their 
comments  to  Jonas  Neihardt.  (202)  395- 
4814,  Office  of  Management  and  Budget. 
Room  3235  NEOB,  Washington,  DC 
20503.  A  copy  of  any  comments  filed 
with  the  Office  of  Management  and 
Budget  should  also  be  sent  to  the 
following  address  at  the  Commission: 
Federal  Communications  Commission, 
Office  of  Managing  Director,  Paperwork 
Reduction  Project,  Washington,  DC 


20554.  For  further  information  contact 
Judy  Boley.  202-632-7513. 

Title:  Part  61— Tariffs  (Other  Than 
Tariff  Review  Plan). 

OMB  Number  3060-0298. 

Respondents:  Businesses. 

Frequency  of  Response:  On  Occasion. 

Estimated  Annual  Burden:  696.950. 

Needs  and  Uses:  This  rulemaking  will 
consider  whether  additional  cost 
support  is  required  by  regulators  to  help 
insure  that  LECs  do  not  partake  in  price 
discrimination.  If  it  is  adopted,  the 
additional  support  would  be  used  by 
regulators  to  permit  them  to  make  more 
effective  evaluations  of  the  relative 
prices  of  various  price  cap  LEC  ONA 
services,  so  as  to  ensure  that  rates  are 
reasonable. 

Background 

CC  Docket  No.  8»-79:  Notice  of 
Proposed  Rulemaking,  Amendments  of 
part  69  of  the  Commission's  Rules 
Relating  to  the  Creation  of  Access 
Charge  Subeiements  for  Open  Network 
Architecture.  CC  Docket  No.  89-79. 
Adopted:  March  30, 1989.  Released:  May 
9, 1989.  54  FR  20873  (May  15, 1988). 

CC  Docket  No.  87-313:  Notice  of 
Proposed  Rulemaking,  Policy  and  Rules 
Concerning  Rates  for  Dominant  Carriers. 
CC  Docket  No.  87-313.  Adopted:  August 
4, 1987.  Released:  August  21, 1987.  52  FR 
33962  (Sept.  9, 1987).  By  the  Commission. 
Further  Notice  of  Proposed  Rulemaking, 
CC  Docket  No.  87-313.  Adopted:  May  12, 
1988.  Released:  May  23, 1988.  53  FR 
22356  (June  15, 1988).  By  the 
Commission.  Supplemental  Notice  of 
Proposed  Rulemaking,  CC  Docket  No. 
87-313.  Adopted:  March  8. 1990. 
Released:  March  12, 1990.  55  FR  12526 
(Apr.  4, 1990).  By  the  Commission. 
Second  Report  and  Order,  CC  Docket 
No.  87-313.  Adopted:  September  9, 1990. 
Released:  October  4, 1990.  55  FR  42375 
(Oct.  19. 1990).  By  the  Commission. 
Commissioner  Duggan  concurring  in 
part  and  dissenting  in  part  and  issuing  a 
separate  statement.  Order  on 
Reconsideration.  CC  Docket  No.  87-313. 
Adopted:  April  9, 1991.  Released:  April 
17. 1991.  56  FR  21612  (May  10, 1991).  By 
the  Commission. 

Summary  of  Supplemental  Notice  of 
Proposed  Rulemaking 

This  is  a  summary  of  the 
Commission's  Supplemental  Notice  of 
Proposed  Rulemaking  in  Amendments  of 
Part  69  of  the  Commissions  Rules 
Relating  to  the  Creation  of  Access 
Charge  Subeiements  for  Open  Network 
Architecture,  CC  Docket  No.  89-79  and 
Order  on  Further  Reconsideration  in 
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Policy  and  Rules  Concerning  Rates  for 
Dominant  Carriers,  CC  Docket  No.  87- 
313:  FCC  91-186,  Adopted:  June  13. 1991 
and  Released:  July  11, 1991.  The  full 
texts  of  Commission  decisions  are 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230},  1919  M  St.. 
NW.,  Wasliington,  DC.  The  complete 
text  of  this  Supplemental  Notice  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422. 
1114  2l8t  St..  NW.,  Washington,  DC 
20036. 

The  Supplemental  Notice  solicits 
comment  on  whether  the  existing  price 
cap  rules  for  restructured  services 
should  be  supplemented  with  additional 
rules  directed  at  the  increased  danger  of 
discrimination  inherent  in  Open 
Network  Architecture  (ONA)  services. 
The  public  is  asked  to  comment  on 
whether  local  exchange  carriers  should 
be  required  to  make  the  cost  showings 
required  for  new  services  when  they 
introduce  restructured  ONA  services. 
Alternatively,  price  cap  LECs  would 
only  be  subject  to  the  normal 
constraints  of  the  restructured  services 
test.  Any  cost  showings  submitted  by 
the  LECs  will  be  used  by  the 
Commission  to  determine  the 
reasonableness  of  rates. 

With  respect  to  the  cost  showing  for 
"new"  services  introduced  by  price  cap 
LECs.  the  Commission  said  it  will 
require  the  submission  of  cost  studies, 
as  in  the  interim  approach  of  the  LEC 
Price  Cap  Reconsideration  Order.  While 
LECs  will  be  required  to  set  their  rates 
based  on  a  reasonable,  consistent 
costing  methodology,  they  will  be  given 
the  opportunity  to  select  that 
methodology,  to  justify  reasonable  non- 
uniform overhead  loadings,  and  to  seek 
higher  retiuns  on  investment 
commensurate  with  the  risks  they 
assume.  To  address  concerns  that  LECs 
would  discriminate  against  ESPs  that 
compete  with  LEC  enhanced  service 
operations,  the  Commission  required  the 
LECs  to  identify  BSEs  that  will  be  used 
by  LEC  enhanced  service  operations. 

List  of  Subjects  in  47  CFR  Parts  61  and 
69 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communii-.ations  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc  91-17341  Filed  7-2J-91;  8:45  am| 

nujNO  COM  mi-oi-ti 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMrNISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  33 
[FAR  Case  91-41] 

General  Accounting  Office  Protest 
Costs;  Correction 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTtON:  Proposed  rule;  correction. 

SUMMARV:  At  55  FR  28632,  June  21, 1991. 
a  proposed  rule  was  published 
amending  Federal  Acquisition 
Regulation  (FAR)  33.104  to  provide  that, 
pending  a  judicial  resolution  of  the 
constitutionality  of  31  U.S.C.  3554(c),  the 
General  Accounting  Office's  awards  of 
contract  protest  costs  will  be  treated  as 
advisory  recommendations.  The 
Regulatory  Flexibility  Act  section  of  that 
proposed  rule  is  being  corrected  to 
present  a  summary  of  the  Initial 
Regulatory  Flexibility  Analysis. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jeritta  Pamell  at  (202)  501-3856  in 
reference  to  this  correction.  For  general 
information,  contact  Mo.  Beverly 
Fayson.  FAR  Secretariat,  room  4041.  GS 
Building,  Washington,  DC  204C5,  (202) 
501-4755.  Please  cite  FAR  Case  91-41. 
SUPPLEMENTARY  INFORMATION: 


B.  Regulatory  Flexibility  Act 

The  proposed  changes  to  FAR  part  33 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  proposed  rule,  if 
implemented,  may  impose  different 
requirements  on  both  Federal  agencies 
end  contractors  when  GAO 
recommends  award  of  protest  costs.  An 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  has  been  prepared  and  is 
summarized  as  follows: 

FAR  part  33  is  being  revised  to  clarify 
the  General  Accounting  Office's  (GAO) 
authority  to  award  bid  protest  costs  and 
attorney  fees.  FAR  33.104(g)  is  amended 
to  provide  that  GAO  awards  of  bid 
protest  costs  and  attorney  fees  are  to  be 
treated  as  recommendations  to  the 
agency.  FAR  33.104(h)  is  revised  to 
provide  that  an  agency  may  pay  protest 
costs  as  a  result  of  a  GAO 
recommendation,  but  such  payments 


may  be  subject  to  recoupment  if  31 
U.S.C.  3554(c]  is  judicially  determined  to 
be  unconstitutional.  The  proposed 
changes  arose  as  a  result  of  a 
recommendation  from  the  Department  of 
Justice  (DOJ)  to  revise  FAR  33.104  (g) 
and  (h)  in  anticipation  of  constitutional 
litigation.  DOJ  has  determined  that  the 
current  FAR  coverage  implements  an 
unconstitutional  statute,  31  U.S.C. 
3554(c).  DOJ  has  advised  that  the  award 
of  protest  costs  and  attorney  fees  by 
GAO  is  unconstitutional  because  it 
violates  the  separation  of  powers 
doctrine.  Therefore,  DOJ  is  seeking  a 
declaratory  judgment  that  theprovision 
is  unconstitutional  and  the  Comptroller 
General  has  no  authority  to  order 
Executive  branch  agencies  to  pay 
attorney  fees  and  protest  costs  to 
successful  bid  protesters.  Pending  a 
judicial  determination,  agencies  may 
continue  to  pay  protest  costs  out  of 
funds  available  for  the  acquisition  of 
services  or  supplies.  The  proposed  rule 
would  apply  to  all  small  businesses  that 
contract  with  the  Federal  Government 
and  which  might  protest  to  the  GAO.  It 
is  not  possible  to  estimate  the  number  of 
small  business  entities  that  may  be 
impacted  by  the  proposed  rule. 
A  copy  of  the  IRFA  has  been 
submitted  to  the  Chief  Counsel  for 
Advocacy  for  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
FAR  case  91-41  in  correspondence. 
*        *        *        *        « 

Dated:  July  19, 1991. 
Albert  A.  VicchioUa, 

Director,  Office  of  Federal  Acquisition  Policy. 
[FR  Doc.  91-17641  Filed  7-22-91;  10:06  am] 

BILUNG  CODE  H20-34-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  Finding  on  Petition  to 
Reclassify  the  Grizzly  Bear  In  the 
North  Cascades  Area  as  Endangered 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  12-month  petition 
finding. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the  12- 


month  finding  for  a  petition  to 
the  List  of  Endangered  and  Th 
Wildlife  and  Plants.  These  fine 
be  made  within  1  year  of  eithe 
of  receipt  of  such  a  petition  or 
previous  positive  finding.  The 
finds  that  the  petition  to  reclai 
North  Cascades  population  of 
bear  as  endangered  is  warrant 
precluded. 

DATES:  The  finding  announced 
notice  was  made  in  June  21. 19 
ADDRESSES:  Questions  or  com 
concerning  this  finding  should 
Dr.  Christopher  Servheen.  Grij 
Recovery  Coordinator.  U.S.  Fi« 
Wildlife  Service.  NS  312.  Univi 
Montana.  Missoula,  Montana  I 
telephone  406/329-3223.  The  p 
finding  and  supporting  data  ar 
available  at  the  above  address 
normal  business  hours. 
FOR  FURTHER  INFORMATION  CO 

Dr.  Christopher  Servheen  (see 
ADDRESSES  above). 
SUPPlfMENTARY  INFORMATION 


Section  4(b)(3)(B)  of  the  End, 
Species  Act  of  1973,  as  amendf 
(16  U.S.C.  1531  et  seq.),  require 
any  petition  to  revise  the  List  c 
Endangered  and  Threatened  V 
and  Plants  that  contains  substi 
scientific  or  commercial  infonr 
finding  be  made  on  the  merits ' 
months  of  the  date  of  receipt  o: 
petition. 

The  Service  received  and  ms 
positive  90-day  finding  and  inil 
status  review  (55  FR  32103-321 
following  petition: 

A  petition  dated  March  13, 1! 
received  from  The  Humane  So< 
the  United  States.  Greater  Eco! 
Alliance,  North  Cascades  Audi 
Society,  Kittitas  Audubon  Soci 
Pilchuck  Audubon  Society,  Ska 
Alpine  Club,  North  Cascades 
Conservation  Council,  and  Car 
Smith  on  March  14. 1990.  The  p 
requested  the  Service  to  reclasi 
grizzly  bear  [Ursus  arctos  horn 
the  North  Cascades  area  of  Wt 
State  from  threatened  to  endan 

The  petitioners  submitted  inf 
that  there  is  a  very  small  grizzl; 
population  remaining  in  the  No 
Cascades  area.  They  also  indie 
a  range  of  threats  exist  to  the  s 
the  remaining  small  population 
from  road  construction,  land 
management  activities,  livestoc 
grazing,  land  development,  and 
inadequate  support  from  manaj 
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may  be  subject  to  recoupment  if  31 
U.S.C.  3554(c)  is  judicially  determined  to 
be  unconstitutional.  The  proposed 
changes  arose  as  a  result  of  a 
recommendation  from  the  Department  of 
Justice  (DOJ)  to  revise  FAR  33.104  (g) 
and  (h)  in  anticipation  of  constitutional 
litigation.  DOJ  has  determined  that  the 
current  FAR  coverage  implements  an 
unconstitutional  statute,  31.  U.S.C. 
3554(c).  DOJ  has  advised  that  the  award 
of  protest  costs  and  attorney  fees  by 
GAO  is  unconstitutional  because  it 
violates  the  separation  of  powers 
doctrine.  Therefore,  DOJ  is  seeking  a 
declaratory  judgment  that  the  provision 
is  unconstitutional  and  the  Comptroller 
General  has  no  authority  to  order 
Executive  branch  agencies  to  pay 
attorney  fees  and  protest  costs  to 
successful  bid  protesters.  Pending  a 
judicial  determination,  agencies  may 
continue  to  pay  protest  costs  out  of 
funds  available  for  the  acquisition  of 
services  or  supplies.  The  proposed  rule 
would  apply  to  all  small  businesses  that 
contract  with  the  Federal  Government 
and  which  might  protest  to  the  GAO.  It 
is  not  possible  to  estimate  the  number  of 
small  business  entities  that  may  be 
impacted  by  the  proposed  rule. 
A  copy  of  the  IRFA  has  been 
submitted  to  the  Chief  Counsel  for 
Advocacy  for  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
FAR  case  91-41  in  correspondence. 
***** 

Dated:  July  19. 1991. 
Albert  A.  VicchioUa. 

Director,  Office  of  Federal  Acquisition  Policy. 
[FR  Doc.  91-17641  Filed  7-22-91;  10:06  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  Finding  on  Petition  to 
Reclassify  the  Grizzly  Bear  in  the 
North  Cascades  Area  as  Endangered 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  12-month  petition 
finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the  12- 


month  finding  for  a  petition  to  amend 
the  List  of  Endangered  and  Threatened 
Wildlife  and  Plants.  These  findings  must 
be  made  within  1  year  of  either  the  date 
of  receipt  of  such  a  petition  or  of  a 
previous  positive  finding.  The  Service 
finds  that  the  petition  to  reclassify  the 
North  Cascades  population  of  the  grizzly 
bear  as  endangered  is  warranted  but 
precluded. 

DATES:  The  finding  announced  in  this 
notice  was  made  in  June  21, 1991. 
ADDRESSES:  Questions  or  comments 
concerning  this  finding  should  be  sent  to 
Dr.  Christopher  Servheen.  Grizzly  Bear 
Recovery  Coordinator,  U.S.  Fish  and 
Wildlife  Service,  NS  312,  University  of 
Montana,  Missoula,  Montana  59812. 
telephone  406/329-3223.  The  petition's 
finding  and  supporting  data  are 
available  at  the  above  address  during 
normal  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Christopher  Servheen  (see 
ADDRESSES  above). 
SUPPt^MENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  in  1982 
(16  U.S.C.  1531  et  seq.),  requires  that,  for 
any  petition  to  revise  the  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  or  commercial  information,  a 
finding  be  made  on  the  merits  within  12 
months  of  the  date  of  receipt  of  the 
petition. 

The  Service  received  and  made  a 
positive  90-day  finding  and  initiated  a 
status  review  (55  FR  32103-32104)  on  the 
following  petition: 

A  petition  dated  March  13, 1990,  was 
received  from  The  Humane  Society  of 
the  United  States,  Greater  Ecosystem 
Alliance,  North  Cascades  Audubon 
Society,  Kittitas  Audubon  Society, 
Pilchuck  Audubon  Society,  Skagit 
Alpine  Club,  North  Cascades 
Conservation  Council,  and  Carol  Rae 
Smith  on  March  14, 1990.  The  petition 
requested  the  Service  to  reclassify  the 
grizzly  bear  [Ursus  arctos  hom'bilis]  in 
the  North  Cascades  area  of  Washington 
State  from  threatened  to  endangered. 

The  petitioners  submitted  information 
that  there  is  a  very  small  grizzly  bear 
population  remaining  in  the  North 
Cascades  area.  They  also  indicated  that 
a  range  of  threats  exist  to  the  survival  of 
the  remaining  small  population  of  bears 
from  road  construction,  land 
management  activities,  livestock 
grazing,  land  development,  and 
inadequate  support  from  management 
agencies.  The  petitioners  further 
indicated  that  the  present  population  of 
grizzly  bears  in  the  North  Cascades  area 


may  number  fewer  than  10-20  animals. 
They  also  questioned  the  numbers  and 
genetic  viability  of  the  grizzly  bear 
population  on  the  Canadian  side  of  the 
United  States-Canadian  border  adjacent 
to  the  range  of  the  population  in  the 
North  Cascades. 

As  a  result  of  the  Federal  Register 
notice,  20  letters  were  received  by  the 
Service  with  general  comments  on  the 
petition.  Only  one.  a  letter  from  a  British 
Columbia  Mkiistry  of  Environment 
wildlife  biologist,  contained  new 
biological  information  on  the  grizzly 
bear.  He  reports  that  a  small  population 
of  grizzly  bears,  probably  less  than  10, 
occurs  in  an  isolated  population  north 
and  adjacent  to  the  Washington 
Cascades. 

The  grizzly  bear  in  the  North 
Cascades  is  presently  listed  as 
threatened.  As  such,  the  grizzly  bear 
receives  all  the  normal  protection 
afforded  a  listed  species  by  the 
Endangered  Species  Act.  Section  7 
(Consultation)  and  section  9  (Prohibited 
Acts)  fully  apply.  The  Grizzly  Bear 
Recovery  Plan,  approved  in  1982, 
provides  guidance  for  recovery  of  the 
species. 

To  advance  North  Cascades  grizzly 
bear  conservation,  a  special  Interagency 
Grizzly  Bear  Work  Group  was  formed 
and  is  working  under  the  direction  of  the 
Northwest  Ecosystem  Grizzly  Bear 
Management  Subcommittee  of  the 
Interagency  Grizzly  Bear  Committee. 
This  Work  Group  embarked  on  a  5-year 
hibitat  evaluation  and  grizzly  bear 
verification  study  which  will  be 
completed  in  1991.  The  habitat 
evaluation  effort  involves:  (1)  Mapping 
of  the  major  habitat  components  in  the 
area  using  LANDSAT  and  Geographic 
Information  Systems  techniques;  (2) 
delineation  of  the  presence,  abundance, 
and  diversity  of  grizzly  bear  foods;  (3) 
delineation  of  spring,  summer,  and  fall 
denning  habitat  based  on  the  habitat 
mapping  and  food  data;  (4)  evaluation  of 
the  extent,  quahty,  and  accessibility  of 
spring  range;  and  (5)  delineation  of 
human  activities  such  as  roads, 
habitation,  timber  harvest,  and 
recreation  in  the  area.  Based  on  this 
information,  a  technical  review  team  of 
biologists  will  assess  the  value  of  the 
available  habitat  and  the  suitabihty  of 
the  area  to  support  a  viable  grizzly  bear 
population.  The  recommendation  of  this 
technical  review  team  will  be  the  basis 
for  a  decision  on  whether  to  attempt  to 
recover  grizzly  bears  in  the  North 
Cascades.  The  evaluation  by  the 
technical  review  team  is  scheduled  to  be 
completed  in  late  1991  and  presented  to 
the  Interagency  Grizzly  Bear  Committee 
at  their  fall  1991  meeting. 


Reference  is  made  in  the  petition  to 
the  grizzly  bear  population  in  the  North 
Cascades  being  a  separate  subspecies  of 
the  brown  bear,  specifically  Ursus 
arctos  stikeenensis.  This  subspeciation 
is  based  on  the  classification  of  Hall 
(1984).  The  Service  rejects  the 
implication  that  the  grizzly  bears  of  the 
North  Cascades  are  a  distinct 
subspecies  based  on  the  analysis  of 
Rausch  (1963).  Rausch  (1963)  found  that 
for  North  American  brown  bears,  based 
on  measurements  of  condylobasal 
length,  "formal  recognition  of  segments 
of  intergrading  populations  of  brown 
bears  at  the  subspecific  level  is  not 
justified"  except  for  the  reproductively 
isolated  populations  on  Kodiak- 
Afognak-Shuyak  Islands,  Alaska. 
Rausch  (1963)  further  stated  that  Ursus 
arctos  hom'bilis  be  used  for  brown 
bears  Over  "the  greater  parts  of  the 
range  of  the  species  in  North  America" 
and  the  Service  holds  with  this  opinion. 

The  Service  agrees  with  the 
statements  in  the  petition  that  the 
number  of  grizzly  bears  in  the  North 
Cascades  is  small.  Although  no  credible 
estimate  can  be  made  of  the  actual 
numbers  of  bears  in  this  area,  the 
population  is  so  small  that  very  few 
credible  sights  or  signs  have  been 
documented  in  this  area  in  the  past  5 
years. 

The  North  Cascades  population  may 
be  isolated  from  contiguous  populations 
in  Canada.  R.D.  Forbes,  a  wildlife 
biologist  for  the  Ministry  of 
Environment,  Province  of  British 
Columbia,  stated  in  a  letter  to  Dr. 
Christopher  Servheen  dated  August  13, 
1990,  that  "healthy  grizzly  populations 
located  to  the  north  and  northwest  are 
effectively  precluded  from  immigrating 
to  the  ecosystem  by  immigration 
barriers  presented  by  high  density 
human  populations  or  extensive 
development  not  compatible  to  grizzly 
occurrence  *  *  *."  The  Service  thus 
agrees  with  the  statements  of  the 
petitioners  that  the  North  Cascades 
grizzly  bear  population  may  be  isolated 
from  other  North  American  populations. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  requires  that  the  Service 
make  one  of  the  following  12-month 
findings  on  each  petition  presenting 
substantial  information:  (i)  The 
petitioned  action  is  not  warranted:  (ii) 
the  petitioned  action  is  warranted  and 
will  be  proposed  prompUy;  or  (iii)  the 
petitioned  action  is  warranted  but 
precluded  by  other  efforts  to  revise  the 
lists,  and  expeditious  progress  is  being 
made  in  listing  and  delisting  species. 
Section  4(b](3)(B)(ii)  requires  that 
petitions  for  which  the  action  requested 
is  found  to  be  warranted  will  be 
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promptly  published  in  the  Federal 
Register  along  with  a  general  notice  and 
complete  text  of  a  proposed  regulation 
to  implement  such  action. 

The  Service  finds  that  changing  the 
listing  of  the  North  Cascades  population 
of  grizzly  bears  from  threatened  to 
endangered  is  warranted  but  precluded 
at  this  time.  The  Service  is  expeditiously 
working  on  listing  a  backlog  of  species 
having  a  higher  priority  of  needing 
protection  of  the  Endangered  Species 
Act.  This  finding  will  be  re-evaluated 
after  the  habitat  evaluation  work  is 
completed  and  the  Interagency  Grizzly 
Bear  Committee  has  deliberated  the 
results.  In  the  meantime  the  grizzly  bear 
in  the  Nor*h  Cascades  remains  listed  as 
threatened  and  retains  full  protection 
under  the  Endangered  Species  Act. 
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Author 

This  notice  was  prepared  by  Dr. 
Christopher  Servheen  (see  AOORCSSCS]. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended.  (16  U.S.C.  1531-1544). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  July  3, 1991. 
Richard  N.  Smith. 

Director.  Fish  and  Wildlife  Service. 

[FR  Doc.  91-17518  Filed  7-23-91;  8:45  am] 
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50  CFR  Part  23 


Change*  To  Be  Proposed  in 
Appendices  to  the  Endangered 
Species  Convention 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Request  for  information. 


summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  (CITES 
or  Convention)  regulates  international 
trade  in  certain  animal  and  plant 
species,  which  are  listed  in  the 
appendices  of  this  treaty.  The  United 


States,  as  a  Party  to  CITES,  may 
propose  amendments  to  the  appendices 
for  consideration  by  the  other  Parties. 

This  notice  invites  comments  and 
information  from  the  public  on  species 
that  have  been  identified  as  candidates 
for  U.S.  proposals  to  amend  Appendix  I 
or  II  at  the  next  biennial  meetiiig  of 
Party  nations.  The  meeting  is  scheduled 
for  March  2-13, 1992,  in  Kyoto,  Japan. 
DATES:  The  Service  will  consider  all 
comments  received  September  6. 1991, 
on  proposals  described  in  this  notice. 
ADDRESSES:  Please  send 
correspondence  concerning  this  notice 
to  Chief.  Office  of  Scientific  Authority; 
room  725,  Arlington  Squaro  Building; 
U.S.  Fish  and  Wildlife  Service; 
Washington,  DC  20240.  Fax  number 
(703)  358-2202.  Express  and  messenger- 
delivered  mail  should  be  addressed  to 
the  Office  of  Scientific  Authority;  room 
750.  4401  North  Fairfax  Drive;  Arlington. 
Virginia  22203.  Comments  and  other 
information  received  will  be  available 
for  public  inspection,  by  appointment, 
from  8  a.m.  to  4  p.m.,  Monday  thixiugh 
Friday,  at  the  Arlington,  Virginia 
address. 

FOR  FURTHER  INFORMATION  CONTACT! 

Dr.  Charies  W.  Dane,  Chief,  Office  of 
Scientific  Authority,  at  the  above 
address,  telephone  (703)  35»-1708  (or 
FTS  921-1708). 

SUPPLEMENTARY  INFORMATION:  In  its 
previous  notice  on  this  subject  (56  FR 
4965;  February  7, 1991)  the  U.S.  Fish  and 
Wildlife  Service  (Service)  requested 
information  on  plant  and  animal  species 
that  might  lead  the  Service  to  prepare 
proposals  to  amend  the  listings  under 
CITES  for  consideration  at  the  next 
regular  meeting  of  the  Conference  of  the 
Parties  (COP8).  That  notice  described 
the  provisions  of  CITES  for  listing 
species  in  the  appendices  and  set  forth 
information  requirements  for  proposals. 
The  present  notice  announces  the 
proposals  received,  explains  why  the 
Service  does  not  intend  to  consider 
certain  proposals,  and  describes  those 
proposals  that  will  receive  further 
consideration  prior  to  deciding  whether 
to  submit  any  of  these  proposals  to  the 
CITES  Secretariat  by  the  October  4, 
1991,  deadline. 

The  Service  received  more  proposals 
for  species  changes  to  CITES 
appendices  than  in  recent  years  before 
other  meetings  of  the  Conference  of  the 
Parties,  and  in  addition,  has  reason  to 
develop  certain  other  proposals  on  its 
own  initiatives.  Therefore,  in  deciding 
which  proposals  to  consider  further,  the 
Service  generally  focused  on  native 
species,  and  those  species  for  which  the 
information  indicating  possible  threat  to 
the  species  is  most  complete,  and  for 


which  the  threat  appears  to  be  most 
severe. 

TTie  Service  continues  to  consider 
submitting  proposals  on  the  following 
species:  Painted  stork  (as  possible 
listing  in  appendix  II  pursuant  to  article 
II.2b);  Coffin's  cockatoo,  blue-streaked 
lory,  and  blue-fronted  amazon  (transfer 
each  to  appendix  fl;  Goliath  fitjg  (list  in 
appendix  I  or  II);  box  turtle  and  wood 
turtle  (appendix  II);  paddlefish 
(appendix  I  or  II);  blue-fin  tuna 
(appendix  II);  unionids  (from.  I  to  II  and 
add  others  to  II);  American  mahogany 
(appendix  II);  Venus  fly-trap  (appendix 
II);  Montezuma  quail  (remove  from 
appendix  II);  San  Diego  homed  lizard 
(remove  from  appendix  II);  Mexican 
bobcat  (remove  from  appendix  I); 
pronghoms  (present  as  geographic 
listing),  northern  elephant  seal  (remove 
from  appendix  II);  Turbinicarpua  spp. 
(clarify  listing),  Queen  conch  (add  to 
appendix  II);  commoner  lignum  vitae 
(add  to  appendix  11);  and  scarlet  macaw 
(register  captive  breeding  facility). 
Additional  information  on  each  of  these 
possible  proposals  is  presented  in  a 
later  section,  and  information  sought  ie 
discussed. 

The  Service  for  reasons  presented 
above  and  discussed  later,  does  not 
intend  to  submit  proposals  for  the  whip- 
tailed  wallaby,  hippopotamus,  American 
black  bear,  Ducorp's  cockatoo,  red- 
vented  cockatoo,  gray-cheeked 
parakeet,  red-masked  conure,  plocetds, 
fringiUids,  emberizids,  estrildids,  file 
snakes,  bog  turtle,  blue  shark,  requiem 
sharks,  hammerhead  sharks,  three 
Ariocarpus  cacti,  trilliums,  Brazilian 
rosewood.  North  Andean  walnut,  and 
several  Central  American  tree  species. 

Proposals  Which  the  Service  Does  Not 
Plan  To  Submit 

The  Humane  Society  of  the  United 
States  proposed  that  the  whip-tailed 
wallaby  be  included  in  appendix  II  of 
CITES.  The  population  was  estimated  to 
be  about  900.000  animals  in  1987-1988. 
sustains  a  commercial  harvest  with 
recent  quotas  at  about  5.5  percent  of 
population,  and  has  recovered  from 
drought  periods.  The  Humane  Society  of 
the  United  States  and  the  International 
Wildlife  Coalition  requested  the  Service 
to  propose  listing  the  hippopotamus  in 
appendix  I  and  II,  respectively,  although 
no  draft  proposal  or  trade  statistics 
were  submitted. 

The  World  WUdlife  Fund-U.S. 
requested  the  Service  to  submit  a 
proposal  to  list  the  American  black  bear 
on  appendix  II  under  the  provisions  of 
Article  II,  paragraph  2(b)  of  the 
Convention  (similarity  of  appearance), 
and  the  Humane  Society  of  the  United 


States  requested  the  Service 
this  species  on  appendix  II. ' 
proponents  believe  that  listii 
American  black  bear  will,  bi 
CITES  documents  on  any  sh 
bear  parts,  remove  the  possi 
Asian  bear  parts  being  trade 
guise  of  imdociunented  part£ 
American  black  bears.  How( 
Service  beUeves  this  concen 
addressed  in  other  ways. 

The  black  bear  is  widespr 
throughout  Alaska,  Canada, 
continental  United  States  (3^ 
9  Canadian  Provinces  and  2 
The  annual  legal  sport-harve 
42,000  animals.  Illegal  take  e 
form  of  poaching  for  parts  ai 
While  there  is  no  quantitativ 
of  the  overall  take,  the  Servii 
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which  the  threat  appears  to  be  most 
severe. 

The  Service  continues  to  consider 
submitting  proposals  on  the  following 
species:  Painted  stork  (as  possible 
listing  in  appendix  II  pursuant  to  article 
II.2b);  Coffin's  cockatoo,  blue-streaked 
lory,  and  blue-fronted  amazon  (transfer 
each  to  appendix  I);  Goliath  frog  (list  in 
appendix  I  or  II);  box  turtle  and  wood 
turtle  (appendix  II);  paddlefish 
(appendix  I  or  II);  blue-fin  tuna 
(appendix  II);  unionids  (from  I  to  II  and 
add  others  to  II);  American  mahogany 
(appendix  II);  Venus  fly-trap  (appendix 
II);  Montezuma  quail  (remove  from 
appendix  II);  San  Diego  homed  lizard 
(remove  from  appendix  II):  Mexican 
bobcat  (remove  from  appendix  I); 
pronghoms  (present  as  geographic 
listing),  northern  elephant  seal  (remove 
from  appendix  II);  Turbinicarpus  spp. 
(clarify  listing).  Queen  conch  (add  to 
appendix  II);  commoner  lignum  vitae 
(add  to  appendix  11);  and  scarlet  macaw 
(register  captive  breeding  facility). 
Additional  information  on  each  of  these 
possible  proposals  is  presented  in  a 
later  section,  and  information  sought  is 
discussed. 

The  Service  for  reasons  presented 
above  and  discussed  later,  does  not 
intend  to  submit  proposals  for  the  whip- 
tailed  wallaby,  hippopotamus,  American 
black  bear,  Ducorp's  cockatoo,  red- 
vented  cockatoo,  gray-cheeked 
parakeet,  red-masked  conure,  ploceids, 
fringilhds,  emberizids,  estrildids,  file 
snakes,  bog  turtle,  blue  shark,  requiem 
sharks,  hammerhead  sharks,  three 
Ariocarpus  cacti,  trilliums,  Brazilian 
rosewood.  North  Andean  walnut,  and 
several  Central  American  tree  species. 

Proposals  Which  the  Service  Does  Not 
Plan  To  Submit 

The  Humane  Society  of  the  United 
States  proposed  that  the  whip-tailed 
wallaby  be  included  in  appendix  II  of 
CITES.  The  population  was  estimated  to 
be  about  900,000  animals  in  1967-1983, 
sustains  a  commercial  harvest  with 
recent  quotas  at  about  5.5  percent  of 
population,  and  has  recovered  from 
drought  periods.  The  Humane  Society  of 
the  United  States  and  the  International 
Wildlife  Coalition  requested  the  Service 
to  propose  hsting  the  hippopotamus  in 
appendix  I  and  II,  respectively,  although 
no  draft  proposal  or  trade  statistics 
were  submitted. 

The  World  Wildlife  Fund-U.S. 
requested  the  Service  to  submit  a 
proposal  to  list  the  American  black  bear 
on  appendix  II  under  the  provisions  of 
Article  II,  paragraph  2(b)  of  the 
Convention  (similarity  of  appearance), 
and  the  Humane  Society  of  the  United 


States  requested  the  Service  to  propose 
this  species  on  appendix  II.  The 
proponents  believe  that  listing  the 
American  black  bear  will,  by  requiring 
CITES  documents  on  any  shipments  of 
bear  parts,  remove  the  possibihty  of 
Asian  bear  parts  being  traded  under  the 
guise  of  undocumented  parts  from 
American  black  bears.  However,  the 
Service  believes  this  concern  can  be 
addressed  in  other  ways. 

The  black  bear  is  widespread 
throughout  Alaska,  Canada,  and  the 
continental  United  States  (32  States,  and 
9  Canadian  Provinces  and  2  Territories). 
The  annual  legal  sport-harvest  is  41,000- 
42,000  animals.  Illegal  take  exists  in  the 
form  of  poaching  for  parts  and/ or  meat. 
While  there  is  no  quantitative  estimate 
of  the  overall  take,  the  Service  does  not 
believe  that  the  level  of  take  jeopardizes 
the  survival  of  the  species.  Trade  of 
parts  from  legally  harvested  bears  is 
permitted  in  several  U.S.  States  and 
Canadian  Provinces/Territories. 

The  Service  recognizes  the 
desirability  of  CITES  dociunentation  on 
exports  to  Asian  countries,  and  supports 
the  action  taken  by  Canadian  CITES 
authorities  to  list  the  American  black 
bear  in  appendix  III.  The  Service 
understands  that  such  a  hsting  was 
requested  by  the  government  of  Japan. 
This  Usting  will  enable  the  Canadian 
government  to  issue  CITES  export 
documents  for  any  black  bear,  its  parts 
or  products,  except  a  full  hide  with 
claws  attached  or  skull.  This  exemption 
by  Canada  will  avoid  the  need  to  issue 
CITES  permits  for  sport-hunted  trophies; 
trade  in  these  specimens  is  not  viewed 
as  any  threat  to  Asian  black  bears.  The 
parts  sought  for  the  Asian  trade  are  gall 
bladders,  and  to  a  lesser  extent  the 
claws  and  teeth  for  jewelry. 

In  the  United  States,  the  Lacey  Act 
makes  it  a  federal  violation  to  export 
wildhfe  specimens  taken  in  violation  of 
State  laws.  With  the  appendix  III  Usting 
by  Canada,  the  United  States  will  be 
required  to  issue  documents  identifying 
the  United  States  as  the  country  of 
export,  except  for  the  parts  exempted 
from  the  listing  by  Canada.  For 
movement  of  other  legally  taken 
specimens  between  tlie  Uniteo  States 
and  Canada,  the  CITES  audiorities  in 
these  two  countries  are  considering 
accepting  State  hunting  permits  as 
country  of  origin  declarations.  However, 
for  exports  to  other  countries,  the 
Service  intends  to  require  a  CITES 
certificate  issued  by  the  Office  of 
Management  Authority,  Furthermore, 
the  Service  intends  to  emphasize  to 
Asian  countries  importing  bear  parts 
that  CITES  responsibilities  include 
enforcement  of  the  requirement  for 


export  permits  or  country  of  origin 
certificates,  and  that  the  American  black 
bear  listing  is  intended  to  provide 
additional  protection  to  the  endangered 
Asiatic  black  bear  populations.  If  the 
Service  receives  substantial  evidence 
that  the  present  appendix  III  listing  will 
not  accomplish  its  intended  purpose,  the 
Service  may  reconsider  an  appendix  II 
(similarity  of  appearance)  proposal  for 
this  species.  Finally,  the  Service's 
Forensic  Laboratory  has  developed 
techniques  to  distinguish  between  the 
gall  bladders  of  bears  and  those  of  other 
species,  and  is  developing  techniques  to 
distinguish  them  between  the  various 
bear  species. 

The  International  Wildlife  Coalition 
requested  that  the  United  States  propose 
fransferring  the  Ducorp's  cockatoo 
[Cacatua  ducorpsii),  red-vented 
cockatoo  [C.  haematuropygia],  gray- 
cheeked  parakeet  [Brotogeris 
pyrrhopterus),  and  red-masked  conure 
[Aratinga  erythrogenys)  from  appendix 
II  to  appendix  I.  This  request  for  listing 
the  first  two  species  was  based  largely 
on  their  similarity  of  appearance  to 
Coffin's  cockatoo  that  they  proposed, 
and  which  the  Service  has  agreed  to 
consider  for  inclusion  in  appendix  I.  The 
Service  believes  that  the  similarity  of 
appearance  issue  is  adequately 
addressed  by  the  present  appendix  II 
listing  of  those  other  species. 

In  1987,  the  CITES  Parties  accepted 
the  report  of  the  Working  Group  on 
Significant  Trade  in  Appendix  II 
Species.  This  Working  Group  sought  to 
assess  the  effects  of  frade  on  appendix 
n  animal  species  traded  in  numbers 
greater  that  100  specimens  per  year.  The 
result  of  this  effort  was  the  development 
of  three  lists  of  species:  Those  that  were 
likely  to  be  detrimentally  impacted  by 
frade  (Cl  species),  those  for  which  the 
information  available  was  not  sufficient 
to  determine  whether  the  current  level 
of  trade  was  detrimental  (C2  species), 
and  those  that  were  not  being 
detrimentally  impacted  by  frade  (C3 
species).  Actions  have  been  taken  by 
the  Parties  individually  or  collectively  to 
address  the  detrimental  impact  of  trade 
in  most  Cl  species.  It  was  expected  that 
studies  would  be  conducted  to  further 
assess  the  effect  of  trade  on  the 
biological  status  of  C2  species,  but  very 
few  studies  have  been  initiated. 

The  Ducorp's  cockatoo,  the  red-veated 
cockatoo,  the  gray-cheeked  parakeet 
and  the  red-masked  conure  were  not 
included  in  the  Cl,  C2  or  Cd  Usts.  The 
request  to  propose  the  gray-cheeked 
parakeet  and  the  red-masked  conure 
was  accompanied  by  complete 
proposals  indicating  a  high  volume  of 
frade.  However,  this  information  by 


itself  does  not  indicate  that  the  trade  is 
detrimental  to  the  survival  of  the 
species,  and  it  is  not  anticipated  that 
new  information  on  population  status 
can  be  available,  reviewed  and  included 
in  a  proposal,  if  appropriate,  in  time  for 
submission  to  the  CITES  Secretariat. 

The  International  Wildlife  Coalition 
and  the  Humane  Society  of  the  United 
States  requested  the  listing  of  the  avian 
families  Emberizidae.  Estrildidae, 
Fringillidae,  and  Ploceidae  on  appendix 
n  of  CITES.  Approximately  200,000 
finches  are,  according  to  the  proponent 
imported  into  the  United  States  armually 
without  proper  identification  as  to 
species.  This  proposal  to  bst  the  above 
four  famiUes  includes  approximately  126 
genera  and  663  species  of  passerine 
bfrds.  Even  though  the  Service 
recognizes  that  frade  may  be 
detrimental  to  the  survival  of  a  few  of 
the  species,  the  Service  does  not  believe 
that  listing  all  families  of  finches  to 
address  this  concern  for  some  species  is 
appropriate  at  this  time.  Insufficient 
information  was  presented  to  justify 
proposals  for  individual  species. 

TTie  New  York  Zoological  Society 
provided  a  proposal  to  fransfer  the  bog 
txulle  [Clemmys  muhlenbergii)  from 
appendix  II  to  appendix  I.  'The  species 
has  been  listed  to  CITES  appendix  II 
since  1975  and  reported  international 
frade  has  been  virtually  non-existent 
Nevertheless,  the  Service  opposed 
removal  of  the  species  from  appendix  II 
at  the  meeting  of  the  Parties  in  1987. 
because  of  the  probability  of  frade. 
Although  the  biological  information  on 
this  species  would  otherwise  appear 
sufficient  to  warrant  its  fransfer  to 
appendix  L  frade  has  been  very  limited, 
liiere  have  been  only  four  specimens 
reported  as  legal  exports  from  the 
United  States  during  the  last  3  years. 
The  Service  is  reviewing  the  original 
export  declaration  forms  to  determine  if 
any  of  the  specimens  recorded  as 
Chemmys  spp.  (an  average  of  less  than 
200  annually  for  the  last  3  years)  were 
Clemmys  muhlenbergii,  but  without 
further  documentation  of  international 
frade.  the  Service  does  not  beUeve  that 
it  can  justify  a  proposal  to  transfer  this 
species  to  appendix  I. 

TRAFFIC  USA  asked  the  Service  to 
propose  adding  the  genus  Acrochordus 
(file  snakes)  to  appendix  U  of  CITES. 
Acrochordus  is  a  widely  distributed 
genus,  ranging  from  the  Indian 
subcontinent  throughout  Southeast  Asia, 
and  as  far  east  as  the  Solomon  Islands 
and  Australia.  There  are  three  species  of 
Acrochordus  (A.  awfuwe,  A. 
Granulatus,  and  A.  javanicus],  of  winch 
at  least  A.  granuJatus  and  A.  javanicus 
are  hunted  primarily  for  the  anakeskin 
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market.  The  information  provided 
indicates  a  high-volume  of  trade,  but 
does  not  address  the  possible  threat  to 
the  species.  The  Service  believes  that 
the  appropriateness  of  such  a  proposal 
should  be  considered  by  a  range  State, 
and  has  provided  the  information  to  the 
Asian  Regional  representative  to  the 
Animals  Committee  and  to  the 
Australian  Scientific  and  Management 
Authorities. 

The  National  Audubon  Society 
requested  the  Service  to  consider  listing 
the  blue  shark  [Prionase  glauca), 
requiem  sharks  [Carchcrinus  spp.),  and 
hammerhead  sharks  [Sphyma  spp.)  in 
either  appendix  II  or  III  of  CITES.  The 
request  provided  only  limited 
information,  and  the  Service  does  not 
intend  to  propose  these  taxa. 

At  the  fourth  meeting  of  the  CITES 
Plants  Committee  in  April  1991,  the 
Netherlands  asked  the  United  States  to 
consider  submitting  a  proposal  to 
transfer  from  appendix  II  to  appendix  I 
the  species  of  the  genus  Ariocarpus 
(living-rock  cacti)  that  are  not  already  in 
appendix  I.  The  six  known  species  in  the 
genus  mostly  occur  in  Mexico;  the 
appendix  n  species  are  A.  fissuratus  [A. 
f.  var.  fissuratus  extends  into  Texas).  A. 
kotschoubeyanus.  and  A.  retusus.  Since 
the  Plants  Committee  meeting.  Mexico 
has  acceded  to  CITES.  The  United 
States,  recognizing  that  now  it  is 
appropriate  for  Mexico  to  take  the  lead 
in  considering  the  proposal  drafted  by 
the  Netherlands,  has  sent  the  proposal 
to  Mexico  and  has  so  informed  both 
governments. 

At  the  recent  meeting  of  the  Plants 
Committee,  the  Natural  Resources 
Defense  Council  (NRDC)  provided  trade 
information  on  some  species  of  Trillium 
(wake-robins)  a  genus  which  occurs  in 
North  America  and  eastern  Asia.  This 
was  referred  to  the  United  States  for 
consideration;  in  doing  so,  the 
Committee  recognized  that  additional 
information  would  be  needed  to 
determine  whether  a  proposal  for  the 
genus  (or  some  species)  might  be 
warranted.  The  Service  has  not  been  in 
a  position  to  undertake  the  additional 
work  in  light  of  other  more  immediate 
work  priorities,  and  will  not  consider 
developing  a  proposal  for  COP8. 

The  NRDC  also  provided  information 
on  Dalbergia  nigra  (Brazilian  rosewood) 
at  the  Plants  Committee  meeting,  and 
this  was  referred  to  the  United  States  for 
consideration.  TRAFFIC  USA  recently 
informed  the  Service  that  Brazil  now  has 
a  presidential  decree  restricting 
exploitation  of  plants  in  its  remaining 
Atlantic  forests.  The  Service  therefore 
believes  it  most  appropriate  that  Brazil 
consider  whether  to  propose  to  include 
the  Brazilian  osewood  in  appendix  II  or 


I.  and  the  Service  has  transmitted  the 
available  information  to  the  Brazilian 
Scientific  and  Management  Authorities. 

The  NRDC  provided  information  on 
Juglans  neotropica  (North  Andean 
walnut),  which  occurs  from  Venezuela 
to  Peru,  at  the  recent  meeting  of  the 
Plants  Committee.  This  was  referred  to 
the  United  States  for  consideration;  in 
doing  80,  the  Committee  recognized  that 
additional  information  would  be  needed 
to  determine  whether  a  proposal  might 
be  warranted.  Furthermore.  NRDC  has 
provided  the  Service  with  some 
information  on  11  other  localized 
neotropical  walnut  [Juglans)  species. 
The  Ser\nce  has  not  been  in  a  position  to 
undertaken  the  additional  work  in  light 
of  other  more  immediate  work  priorities, 
and  will  not  consider  developing  a 
proposal  for  any  of  these  species  for 
COPS. 

At  the  Seventh  Meeting  of  the 
Conference  of  the  Parties  (C0P7).  the 
Plants  Group  recommended  to 
Committee  I  that  eight  10-year  review 
species  of  trees  should  be  resubmitted 
for  delisting  at  COP8.  if  in  the  meantime 
no  data  or  evidence  of  international 
trade  (especially  from  the  range  States) 
became  known.  The  eight  species  are 
Caryocar  costaricensis  (Costa  Rica  and 
Panama),  Quercus  copeyensis  (Costa 
Rica  and  Panama),  Vantanea  barbourii 
(Costa  Rica),  Oreomunnea  pterocorpa 
(=  Engelhardia  pterocarpa]  (Costa 
Rica),  Cynometra  hemitoniophylla 
(Costa  Rica  and  Honduras),  Tachigali 
vesicolor  (Costa  Rica  to  Colombia), 
Platymiscium  pleiostachyum  (Central 
America),  and  Batocarpus  costaricensis 
(Costa  Rica  to  Peru).  At  COP7,  the  10- 
year  review  delisting  proposal  for 
Caryocar  costaricensis  was  submitted 
by  the  United  States,  and  the  others  by 
Switzerland  (assisting  the  Plants 
Committee).  The  Service  has  not 
attempted  to  collect  new  data  and 
information  adequate  to  warrant  any 
new  proposals,  but  is  seeking 
information  and  data  as  to  whether 
Batocarpus  costaricensis  is  correctly 
hsted. 

Proposals  Which  the  Service  May 
Submit 

The  following  proposals  were 
received  and  will  be  considered  for 
possible  submission  as  proposed 
amendments  to  the  CITES.  The  Service 
seeks  additional  comments  and 
information  to  assist  it  in  making  a 
decision  whether  to  submit  these 
proposed  amendments. 

1.  Painted  stork  (Mycteria 
leucocephala) 

The  American  Association  of 
Zoological  Parks  and  Aquariums 


(AAZPA)  requested  listing  of  the 
painted  stork  in  appendix  II  due  to  its 
similarity  of  appearance  [Article  11.2(b)] 
in  juvenile  plumage  to  juvenile  milky 
storks  (Mycteria  cinerea),  which  is 
listed  in  appendix  I.  The  intent  of  this 
proposal  is  to  protect  M.  cinerea  by 
regulating  commercial  trade  in  M. 
leucocephala.  The  milky  stork  was 
listed  in  appendix  I  at  COP6  because 
populations  were  severely  reduced  and 
only  one  breeding  population  existed. 
The  additional  protection  to  be  provided 
by  hsting  the  painted  stork  appears  to 
be  warranted.  The  painted  stork  is  still 
widespread  throughout  India  and  Sri 
Lanka,  although  throughout  the  rest  of 
its  range  (Burma,  Bangladesh,  Thailand, 
Malaysia,  and  Vietnam),  it  is  rare.  The 
only  potential  area  of  overlap  with  the 
milk  stork  is  in  Peninsular  Malaysia,  but 
the  milky  stork  population  on  this 
peninsula  totals  less  than  150 
individuals  and  if  breeding  were  to 
occur  any  loss  of  individuals  would  be 
detrimental  to  the  survival  of  the 
species.  The  only  known  international 
market  for  either  species  is  for  public 
exhibition.  Twice  in  the  past  four  years, 
birds  have  been  imported  into  the 
United  States  ostensibly  as  juvenile  M. 
leucocephala,  when  in  fact  these  birds 
were  M.  cinerea.  Therefore,  it  is  likely 
that  these  birds  were  illegally  exported 
from  the  country  of  origin.  The  Service 
seeks  information  on  trade  in  either  of 
these  species. 

2.  Psittacines  (Parrots,  Parakeets, 
Macaws,  Lories) 

The  International  Wildlife  Coalition 
requested  that  the  Service  propose 
transferring  the  Coffin's  cockatoo 
[Cacatua  goffini)  and  the  blue-streaked 
lory  [Eos  reticulata]  from  appendix  n  to 
appendix  I.  This  request  was 
accompanied  by  complete  species 
proposals.  The  Humane  Society  of  the 
United  States  requested  that  the  United 
States  support  proposals  to  place 
Coffin's  cockatoo  (C  goffini).  and  the 
blue-fronted  Amazon  (Amazona 
aestiva),  in  appendix  I  of  CITES. 

In  1987,  the  blue-fronted  Amazon,  the 
Coffin's  cockatoo,  and  the  blue-streaked 
lory  were  identified  by  the  CITES 
Parties  as  species  for  which  the  volume 
of  trade  may  be  detrimental  to  the 
survival  of  the  species  (two  as  C2 
species  and  a  Cl  species  deserving 
further  study,  respectively).  Altliough 
CITES-supported  studies  have  not  been 
conducted  to  determine  whether  the 
trade  is  detrimental,  trade  has  remained 
high  and  other  information  may  be 
available  to  indicate  that  these  species 
should  be  considered  for  transfer  to 
appendix  I.  The  Service  seeks  any 
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(AAZPA)  requested  listing  of  the 
painted  stork  in  appendix  II  due  to  its 
similarity  of  appearance  (Article  II.2(b)| 
in  juvenile  plumage  to  juvenile  milky 
storks  (Mycteria  cinered),  which  is 
listed  in  appendix  I.  The  intent  of  this 
proposal  is  to  protect  M.  cinerea  by 
regulating  commercial  trade  in  M. 
leucocephala.  The  milky  stork  was 
listed  in  appendix  I  at  C0P6  because 
populations  were  severely  reduced  and 
only  one  breeding  population  existed. 
The  additional  protection  to  be  provided 
by  hsting  the  painted  stork  appears  to 
be  warranted.  The  painted  stork  is  still 
widespread  throughout  India  and  Sri 
Lanka,  although  throughout  the  rest  of 
its  range  (Burma,  Bangladesh.  Thailand, 
Malaysia,  and  Vietnam),  it  is  rare.  The 
only  potential  area  of  overlap  with  the 
milk  stork  is  in  Peninsular  Malaysia,  but 
the  milky  stork  population  on  this 
peninsula  totals  less  than  150 
individuals  and  if  breeding  were  to 
occur  any  loss  of  individuals  would  be 
detrimental  to  the  survival  of  the 
species.  The  only  known  international 
market  for  either  species  is  for  public 
exhibition.  Twice  in  the  past  four  years, 
birds  have  been  imported  into  the 
United  States  ostensibly  as  juvenile  M. 
leucocephala,  when  in  fact  these  birds 
were  M.  cinerea.  Therefore,  it  is  likely 
that  these  birds  were  illegally  exported 
from  the  country  of  origin.  The  Service 
seeks  information  on  trade  in  either  of 
these  species. 

2.  Psittacines  (Parrots.  Parakeets, 
Macaws,  Lories) 

The  International  Wildlife  Coalition 
requested  that  the  Service  propose 
transferring  the  Coffin's  cockatoo 
[Cacatua  goffini)  and  the  blue-streaked 
lory  [Eos  reticulata]  from  appendix  n  to 
appendix  I.  This  request  was 
accompanied  by  complete  species 
proposals.  The  Humane  Society  of  the 
United  States  requested  that  the  United 
States  support  proposals  to  place 
Coffin's  cockatoo  [c.  goffini),  and  the 
blue-fronted  Amazon  (Amazona 
aestiva),  in  appendix  I  of  CITES. 

In  1987,  the  blue-fronted  Amazon,  the 
Coffin's  cockatoo,  and  the  blue-streaked 
lory  were  identified  by  the  CITES 
Parties  as  species  for  which  the  volume 
of  trade  may  be  detrimental  to  the 
survival  of  the  species  (two  as  C2 
species  and  a  Cl  species  deserving 
further  study,  respectively).  Altliough 
CITES-supported  studies  have  not  been 
conducted  to  determine  whether  the 
trade  is  detrimental,  trade  has  remained 
high  and  other  information  may  be 
available  to  indicate  that  these  species 
should  be  considered  for  transfer  to 
appendix  I.  The  Service  seeks  any 


information  on  the  status  of  these 
species. 

3.  Goliath  frog  (Conraua  goliath) 

The  Service  received  a  proposal  from 
Dr.  Christina  M.  Richards  and  Dr.  Victor 
H.  Hutchinson  to  list  the  Goliath  frog  in 
appendix  I  of  CITES.  The  species  is 
sparsely  distributed  in  coastal  rain 
forests  in  the  Republic  of  Cameroon, 
Equatorial  Guinea,  and  Gabon.  It  is 
reported  that  its  habitat  is  rapidly  being 
destroyed  by  the  clearing  of  rain  forests 
and  construction  of  dams.  The  species  is 
extremely  difficult  to  maintain  in 
captivity,  but  being  the  world's  largest 
frog,  has  generated  interest  by  animal 
dealers.  The  species  is  listed  as 
vulnerable  in  the  "1988  World  Checklist 
of  Threatened  Amphibians  and 
Reptiles,"  published  by  the  Nature 
Conservancy  Council,  and  the  Service  is 
considering  proposing  the  species  for 
listing  as  threatened  under  the 
Endangered  Species  Act  (Act).  While 
the  Service  is  not  yet  sure  that  the 
information  will  support  an  appendix  I 
hsting,  it  is  concerned  that  a  complete 
review  should  be  had  on  this  proposal 
before  any  lesser  classification  is 
determined. 

4.  Testudines  (Turtles) 

The  New  York  Zoological  Society 
provided  proposals  to  add  the  genus 
Tempene  (box  turtles)  to  appendix  II 
while  retaining  T.  coahuila  (aquatic  box 
turtle)  in  appendix  I,  and  to  add 
Clemmys  insculpta  (weed  tiuile)  to 
appendix  11. 

The  genus  Terrapene  is  comprised  of 
four  species  [T.  Carolina,  T.  coahuila,  T. 
nelsoni,  and  T.  omata]  with  11 
recognized  subspecies,  of  which  71 
coahuila  is  already  listed  in  appendix  I. 
Terrapene  nelsoni  has  a  very  small  and 
fragmented  range.  It  has  been  reported 
from  widely  disjunct,  high-altitude 
localities  on  the  west  coast  of  Mexico. 
Terrapene  omata  ranges  over  large 
sections  of  the  midwestem  United 
States  and  the  Great  Plains,  from  Texas 
north  to  southern  South  Dakota  and 
eastward  to  Indiana.  The  most  widely 
distributed  species,  T.  Carolina,  is  found 
from  Canada  to  Mexico.  Several  studies 
document  declines  in  T.  Carolina  in 
various  locations,  but  it  is  especially 
widespread  and  other  populations  may 
not  be  threatened. 

Box  turtles  are  long-lived,  taking  10-20 
years  to  reach  sexual  maturity,  and  loss 
of  adults  from  a  population  can  have  a 
significant  effect  on  the  status  of  the 
population.  The  turtles  have  many 
causes  of  mortality,  and  development 
has  increasingly  fi-agmented  their 
habitat.  The  sale  of  T.  Carolina  and  T. 
omata  is  restricted  in  several  States,  but 


dealers  still  regularly  advertise  them  for 
sale.  It  is  reported  that  between  8,000 
and  14,000  T.  Carolina  are  exported 
annually,  but  the  exact  number  is  not 
known.  Trade  in  this  species  is  reported 
to  have  increased  since  the  ban  on 
importation  of  Mediterranean  tortoises 
into  Europe. 

The  wood  turtle  [Clemmys  insculpta] 
ranges  &om  Nova  Scotia  west  to 
Miimesota  and  Iowa,  and  south  to 
Virginia.  Next  to  tortoises,  this  is  the 
most  terrestrial  of  native  turtles.  Few 
attempts  have  been  made  to  quantify 
wood  turtle  populations.  TTiey  appear  to 
be  largely  restricted  to  river  and  stream 
bottoms  and  associated  shore-lines  and 
floodplain  habitats.  Habitat  loss  and 
fragmentation  are  the  most  serious 
threats  to  this  species.  There  are 
anecdotal  reports  that  wood  turtles  are 
becoming  scarce  or  are  now  extirpated 
in  many  places  where  stable 
populations  once  existed,  but  additional 
quantitative  information  is  needed. 

The  species  frequently  appears  on 
reptile  dealer  price  lists,  and  prices  for 
adult  specimens  vary  from  $35  to  as 
much  as  $95  apiece.  Wood  tiulles  are 
reportedly  desired  by  European 
terrarium  hobbyists,  but  trade 
information  is  limited.  The  species  is 
protected  by  State  laws  in  several 
States  within  its  range,  and  stronger 
enforcement  in  the  United  States  seems 
appropriate.  The  Service  soUcits 
additional  information  on  international 
trade  and  population  status,  in  order  to 
make  its  final  decision  on  whether  to 
propose  the  species  for  either  Appendix. 

5.  Paddlefish  (Polyodon  spathula) 

Region  6  of  the  U.S.  Fish  and  Wildlife 
Service  prepared  a  proposal  for  adding 
the  paddlefish  to  appendix  I  of  CITES, 
Paddlefish  were  historically  abundant  in 
most  of  the  large  rivers  of  the 
Mississippi  River  drainage;  specifically 
noted  were  such  rivers  as  the  Missouri, 
the  Ohio,  the  Teimessee,  the 
Cumberland,  the  White,  the  Arkansas, 
and  the  Red.  Paddlefish  also  were 
considered  abundant  in  many  of  the 
Gulf  slope  river  drainages  in  Texas, 
Louisiana,  Mississippi,  and  Alabama. 
Around  the  turn  of  the  centiuy,  relict 
populations  occiirred  in  Lake  Erie  and 
other  of  the  Great  Lakes,  and  paddlefish 
were  known  to  exist  in  Ontario,  Canada. 
They  have  been  extirpated  from 
Canada,  the  Great  Lakes,  and  some  of 
the  peripheral  range  States  such  as  New 
York,  Pennsylvania,  Maryland,  and 
North  Carohna.  The  peripheral  range  of 
the  species  has  continued  to  decUne 
since  the  turn  of  the  century.  Today, 
even  though  paddlefish  still  occur  in  22 
States,  only  remnant  populations  remain 
in  many  of  the  major  river  systems  and 


their  tributaries  where  the  species  once 
was  considered  to  be  abundant: 

Paddlefish  are  highly  mobile  and  live 
up  to  30  years.  Males  reach  sexual 
maturity  at  7  to  0  years  and  females  at 
10  to  12  years  of  age.  Cumulative 
impacts  associated  with  alteration  of 
habitats  and  contaminants,  and 
overexploitation  have  had  overall 
adverse  effects  on  populations. 
Commercial  exploitation  also  has  been  a 
major  factor  affecting  its  populations  in 
several  major  river  systems.  At  least 
nine  States  still  allow  commercial 
harvest  of  paddlefish,  while  it  is  fully 
protected  (no  sport  or  commercial 
fishing)  in  Texas  (as  endangered) 
Louisiana,  Alabama,  Minnesota,  and 
Wisconsin  (as  threatened).  Commercial 
harvest  can  rapidly  deplete  adult 
paddlefish  stocks;  the  commercial  catch 
has  varied  depending  on  the  demand  for 
roe  and  smoked  flesh.  Demand  and 
price  for  roe  (caviar)  purportedly 
continued  to  increase  during  the  IQSO's. 
The  current  volume  of  roe  entering  trade 
internationally  is  unknown,  in  part 
because  export  forms  are  not  required 
for  fishery  products,  and  because  U.S. 
Customs  reporting  documentation  does 
not  require  exporters  to  distinguish 
between  roe  from  paddlefish  and  other 
fish  species.  The  Service  therefore,  is 
considering  proposing  the  paddlefish  for 
appendix  I  or  II,  and  seeks  information 
on  the  effect  of  trade  on  this  species, 
especially  any  data  on  the  volume  of  its 
roe  being  exported. 

6.  Bluefin  tuna  (Thunnus  thynnus) 

The  Service  received  a  draft  proposal 
from  the  National  Audubon  Society  to 
list  the  bluefin  tuna  in  appendix  I  of 
CITES.  The  species  is  found  on  both 
sides  of  the  Atlantic  Ocean  and  in  the 
eastern  Pacific  Ocean.  En  the  western 
Atlantic,  it  ranges  from  Labrador  to 
Brazil,  and  in  the  eastern  Atlantic,  from 
the  North  Sea  to  western  North  Africa. 
In  the  eastern  Pacific,  it  occurs  from 
Shelikof  Strait,  Alaska  to  southern  Ba ja 
California,  Mexico.  Biuefins  attain  sizes 
well  over  1,000  pounds  and  live  to  30  or 
more  years.  Western  Atlantic  biuefins 
spawn  in  the  Gulf  of  Mexico,  the 
Caribbean,  and  off  the  straits  of  Florida; 
eastern  Atlantic  biuefins  spawn  in  the 
Mediterranean. 

Since  1970,  the  western  Adantic 
population  of  this  species  has  declined 
significantly.  According  to  thr  proposal, 
the  population  index  for  10-3o  year-old 
breeding  fish  shows  a  decline  of  nearly 
95  percent,  while  fishing  pressure  has 
purportedly  intensified  2,200  percent.  In 
1986,  Japan  imported  nearly  5.200  metric 
tons  of  bluefin  tuna  overall,  including 
more  than  half  of  the  U.S.  catch. 
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Management  of  the  Atlantic  bluefin 
tuna  falls  under  the  responsibility  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas 
(ICCAT).  The  harvest  quota  for  the 
western  Atlantic  population  was  set  at 
2.660  metric  tons  for  1991.  The  mean 
annual  catch  from  the  western  Atlantic 
averaged  about  9.190  metric  tons  in  the 
early  1960's.  The  harvest  quota  for  the 
western  Atlantic  population  has  been 
set  at  2.660  metric  tons  since  1983. 
According  to  the  proposal,  catches  in 
the  eastern  Atlantic  averaged  20,900 
metric  tons  between  1960  and  1962.  and 
5.400  in  1987  to  1989.  In  1981.  purse 
seining  for  bluefin  tuna  was  generally 
banned  in  Canadian  and  U.S.  waters. 
The  National  Marine  Fisheries  Service 
(NMFS)  published  a  proposed  rule  (56 
FR 10227;  March  11. 1991)  to  limit 
harvest  of  bluefins  especially  in  the  Gulf 
of  Mexico,  to  prevent  the  angling  sector 
from  exceeding  its  annual  quota,  thus 
ensuring  that  the  United  States  fulfills 
its  obligations  under  the  ICCAT 
agreement.  Since  establishment  of 
recent  ICCAT  quotas,  there  is  some 
evidence  that  school  fish  and  medium 
size  fish  may  have  increased  in  recent 
years. 

The  National  Marine  Fisheries  Service 
reviewed  the  CITES  proposal  and 
recommended  adding  the  western 
Atlantic  population  to  appendix  II.  in 
part  recognizing  that  a  status  review  is 
being  carried  out  by  ICCAT.  The  U.S. 
Fish  and  Wildlife  Service  (Service) 
recognizes  that  CITES  Article  XIV  limits 
the  effectiveness  of  a  listing  in  appendix 
II.  Nevertheless,  the  Service  perceives  a 
benefit  from  the  limited  additional 
reporting  and  documentation 
requirements.  The  Service  is  considering 
submitting  a  proposal  to  list  the  entire 
species  on  appendix  II.  including  the 
western  Atlantic  population  due  to  its 
serious  decline  and  lifting  the  other 
populations  for  look-alike  reasons.  The 
Service,  therefore,  solicits  any 
additional  trade  figiu-es  or  statistics 
concerning  this  species. 

7.  Freshwater  or  Pearly  Mussels  (Family 
Unionidae) 

At  the  Sixth  Meeting  of  the 
Conference  of  the  Parties  in  1987.  the 
Ten- Year  Review  Committee  Chairman 
withdrew  a  proposal  to  remove  several 
species  of  Unionidae  from  the  CITES 
appendices,  with  the  understanding  that 
the  United  States  would  review  the  need 
for  the  listings.  The  Service  contracted 
with  the  Worid  Conservation  Union 
(lUCN)  Trade  Specialist  Group  to  assist 
in  defining  the  geographical  extent  of 
harvest  of  the  listed  species  (both  under 
CITES  and  the  Endangered  Species  Act) 


and  in  assessing  the  trade  in  these  U.S. 
freshwater  mussels. 

The  bivalve  mollusc  family  Unionidae 
(pearly  mussels  or  naiads)  is  one  of  the 
most  diverse  mollusc  families  in  North 
America.  Their  geographic  distribution 
is  widespread;  naiads  are  found  in  most 
of  the  major  river  drainages  in  the 
Southeast  and  Midwest,  including  the 
Upper  Mississippi  drainage  system,  and 
as  far  west  as  Oklahoma  and  Texas. 

The  Trade  Specialist  Group 
recommended  that  the  Service  propose 
listing  the  family  Unionidae  in  appendix 
n,  coupled  with  the  transfer  from 
appendix  I  to  appendix  11  of  the  26  taxa 
presently  in  appendix  I.  Of  the  297  North 
American  Unionid  taxa  currently 
recognized.  13  are  beheved  to  be  extinct; 
35  are  listed  as  endangered  under  the 
Act  with  an  additional  68  as  candidates 
for  listing,  and  32  are  included  in  the 
CITES  appendices. 

At  the  turn  of  the  century,  naiads 
were  heavily  harvested  for  the  pearl 
button  industry.  The  advent  of  plastic 
buttons  resulted  in  a  decline  in  this 
industry,  but  the  development  of  pearl 
aquaculture  by  the  Japanese  in  the 
1950's  again  renewed  commercial 
harvest.  Numerous  environmental 
changes  (impoundments,  channelization, 
siltation.  and  contamination)  and 
extensive  commercial  exploitation  have 
contributed  to  the  gradual  degradation 
of  this  valuable  natural  resource. 

In  April  1990,  the  lUCN  Trade 
Specialist  Group  submitted  an  interim 
report  on  the  trade  in  U.S.  freshwater 
Unionid  mussels  to  the  Service. 
Currently  about  5.000  metric  tons  of  raw 
shells  are  being  exported  annually  to 
Asian  countries  for  the  cultured  pearl 
industry.  This  commercial  trade  may 
have  a  detrimental  effect  on  the  survival 
of  some  species,  and  there  is  the 
likelihood  of  taking  protected  species  in 
the  course  of  commercial  harvesting. 
Dominant  species  recorded  in  the  trade 
are:  Amblema  plicata,  Fusconaia  ebena, 
Megalonaias  neruosa,  Pleurobema 
cordatum,  Quadrula  quadrula.  and  Q. 
pustulos.  none  of  which  are  listed  in 
CITES  or  under  the  Endangered  Species 
Act.  Several  Hsted  species  have  been 
recorded  in  trade:  Conradilla  caelata, 
Fusconaia  cuneolus,  Lampsilis 
brevicula,  and  Unio  nicklineana,  and 
there  is  some  indication  that  trade  may 
shift  to  include  other  protected  species. 
Due  to  the  volume  of  trade,  the 
likelihood  of  incidental  take  of  listed 
species,  the  possibihty  of  species  being 
traded  under  incorrect  names,  and  the 
general  degradation  of  this  resource,  the 
Service  is  considering  proposing  all 
unionids  for  inclusion  in  CITES 


appendix  II.  Any  additional  information 
on  status  or  trade  is  requested. 

8.  American  mahogany  (Swietenia  spp.) 

At  the  April  1991.  fourth  meeting  of 
the  CITES  Plants  Committee,  the  NRDC 
provided  information  on  Swietenia 
species  and  the  participants  inquired 
whether  the  United  States  would 
consider  proposing  for  appendix  II  those 
species  of  the  genus  that  are  not  already 
in  appendix  II;  TRAFFIC  USA  has  also 
requested  that  the  Service  submit  such  a 
proposal.  The  three  known  species  in 
the  genus  are  native  to  the  neotropics. 
Swietenia  humilis  (Pacific  Coast 
mahogany)  occurs  in  Mexico  and 
Central  American  and  is  listed  in 
appendix  II.  and  no  exclusion  Of  parts 
has  been  proposed.  The  unlisted  species 
are  S.  macrophylla  (bigleaf  mahogany), 
which  occurs  from  South  America  to 
Mexico;  and  S.  mahagoni  (Caribbean 
mahogany),  which  occurs  in  the 
Caribbean,  extending  to  southern 
Florida.  Considered  as  natural  hybrids 
are:  in  the  Caribbean,  S.  aubrevilleana 
(seemingly  S.  mahagoni  crossed  with  S. 
macrophylla),  and  in  Costa  Rica,  S. 
macrophylla  grossed  with  S.  humilis. 
Swietenia  species  and  hybrids  also  are 
in  cultivation  (and  may  be  locally 
naturahzed);  some  are  grown 
ornamentally  and/or  for  silviculture. 
Swietenia  macrophylla  and  S.  mahagoni 
are  cultivated  with  limited  success  in 
plantations  through  the  tropics  both  in 
the  New  and  Old  Worlds. 

Demand  for  the  timber  and  its 
products  has  been  strong  for  many 
decades  and  this  demand  is  not  met 
from  cultivated  sources.  Wood  of  5. 
mahagoni  has  been  preferred,  to  the 
extent  that  its  natural  populations  are 
considered  to  be  severely  genetically 
eroded,  with  the  species  existing  mainly 
as  only  shrubs  or  small  trees.  Even  in 
very  remote  areas  (especially  in  South 
America),  S.  macrophylla  is  selectively 
sought  and  removed  for  commercial 
markets. 

The  United  States  recognizes  that 
these  are  valuable  species  of  timber 
trees  that  produce  what  is  regarded  as 
premier  cabinet  woods.  Additional 
efforts  are  underway  to  obtain  details 
from  countries  where  the  species  are 
native.  If  the  information  continues  to 
support  a  proposal  to  list  the  rest  of  the 
genus  of  appendix  II,  it  probably  would 
apply  only  to  specimens  (including 
natural  hybrids)  from  the  neotropics.  For. 
S.  macrophylla,  it  probably  would  apply 
only  to  timber,  lumber,  and  primary 
products  (including  logs,  wood  in  the 
rough,  sawn  wood,  veneer  sheets,  and 
plywood).  However,  for  S.  mahagoni,  it 
appears  necessary  to  regulate  all  timber, 
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appendix  II.  Any  additional  information 
on  status  or  trade  is  requested. 

8.  American  mahogany  (Swietenia  spp.) 

At  the  April  1991,  fourth  meeting  of 
the  CITES  Plants  Committee,  the  NRDC 
provided  information  on  Swietenia 
species  and  the  participants  inquired 
whether  the  United  States  would 
consider  proposing  for  appendix  II  those 
species  of  the  genus  that  are  not  already 
in  appendix  II;  TRAFFIC  USA  has  also 
requested  that  the  Service  submit  such  a 
proposal.  The  three  known  species  in 
the  genus  are  native  to  the  neotropics. 
Swietenia  humilis  (Pacific  Coast 
mahogany)  occurs  in  Mexico  and 
Central  American  and  is  listed  in 
appendix  II,  and  no  exclusion  Of  parts 
has  been  proposed.  The  unlisted  species 
are  S.  macrophylla  (bigleaf  mahogany), 
which  occurs  from  South  America  to 
Mexico;  and  S.  mahagoni  (Caribbean 
mahogany),  which  occurs  in  the 
Caribbean,  extending  to  southern 
Florida.  Considered  as  natural  hybrids 
are:  in  the  Caribbean,  S.  aubrevilleana 
(seemingly  S.  mahagoni  crossed  with  S. 
macrophylla),  and  in  Costa  Rica,  S. 
macrophylla  grossed  with  S.  humilis. 
Swietenia  species  and  hybrids  also  are 
in  cultivation  (and  may  be  locally 
naturahzed);  some  are  grown 
ornamentally  and/or  for  silviculture. 
Swietenia  macrophylla  and  S.  mahagoni 
are  cultivated  with  limited  success  in 
plantations  through  the  tropics  both  in 
the  New  and  Old  Worids. 

Demand  for  the  timber  and  its 
products  has  been  strong  for  many 
decades  and  this  demand  is  not  met 
from  cultivated  sources.  Wood  of  S. 
mahagoni  has  been  preferred,  to  the 
extent  that  its  natural  populations  are 
considered  to  be  severely  genetically 
eroded,  with  the  species  existing  mainly 
as  only  shrubs  or  small  trees.  Even  in 
very  remote  areas  (especially  in  South 
America),  S.  macrophylla  is  selectively 
sought  and  removed  for  commercial 
markets. 

The  United  States  recognizes  that 
these  are  valuable  species  of  timber 
trees  that  produce  what  is  regarded  as 
premier  cabinet  woods.  Additional 
efforts  are  underway  to  obtain  details 
from  countries  where  the  species  are 
native.  If  the  information  continues  to 
support  a  proposal  to  hst  the  rest  of  the 
genus  of  appendix  II,  it  probably  would 
apply  only  to  specimens  (including 
natural  hybrids)  from  the  neotropics.  For. 
S.  macrophylla,  it  probably  would  apply 
only  to  timber,  lumber,  and  primary 
products  (including  logs,  wood  in  the 
rough,  sawn  wood,  veneer  sheets,  and 
plywood).  However,  for  S.  mahagoni,  it 
appears  necessary  to  regulate  all  timber, 


lumber,  and  primary  products,  as  well 
as  wood  that  for  the  first  time  has  been 
extensively  worked  into  the  secondary 
or  final  product. 

ft  Venus  fly-trap  (Dionaea  muscipula) 

At  the  recent  meeting  of  the  Plants 
Committee,  participants  from  the  United 
Kingdom  in  particular  requested  the 
United  States  to  consider  listing 
Dionaea  muscipula  in  appendix  II.  The 
species  occurs  mostly  in  North  Carolina, 
and  also  in  South  Carolina,  and  is 
extensively  available  through  the 
nursery  trade.  Throughout  the  past 
decade  especially,  the  species  may  have 
declined  significantly.  The  State  of 
North  Carolina  is  presently  conducting  a 
thorough  field  survey,  and  TRAFFIC 
USA  has  initiated  a  study  to  determine 
the  extent  of  the  trade  in  specimens  of 
wild  origin  compared  with  those  that  are 
artificially  propagated.  Sufficient  status 
and  trade  data  may  become  available 
before  this  October's  deadline  for 
submission  of  proposals  to  Indicate 
whether  a  proposal  should  be  submitted. 

10.  Ten-  Year  Review  Species  of  Animals 

At  past  CITES  Animals  Committee 
meetings,  the  chairman  requested 
information  from  the  Service  on  certain 
CITIES  species  occurring  both  in  Mexico 
and  the  United  States.  The  species  of 
particular  interest  are  as  follows:  (1) 
Harlequin  or  Montezuma  quail 
[Cyrtonyx  montezumae  montezumae 
and  C.  m.  meamsi);  (2)  the  San  Diego 
homed  lizard  [Phrynosoma  coronatum 
blainvillii);  (3)  pronghoms  [Antilocapra 
americano);  and  (4)  the  Mexican  bobcat 
[Felis  rufa  escuinapae).  The  Service  was 
asked  to  determine  the  extent  that  these 
species  enter  trade  and  whether  they 
continue  to  merit  inclusion  in  the 
appendices,  as  well  as  to  review  the 
taxonomy  of  these  species.  The  Service 
is  in  the  process  of  determining  whether 
a  nomenclatural  or  geographical  listing 
would  provide  the  most  appropriate 
listing  for  these  species  of  concern.  The 
Service  has  consulted  with  the 
Government  of  Mexico  on  several  of 
these  issues.  The  European  countries  are 
especially  concerned  that  their  port 
inspectors  cannot  correcUy  identify  the 
various  subspecies  that  are  entering 
trade. 

Harlequin  quail  [Cyrtonyx 
montezumae]  are  widespread,  occurring 
throughout  east  and  central  Arizona, 
central  New  Mexico,  west  Texas  and 
across  the  south-central  uplands  of 
Mexico  from  Guerrero  to  Veracruz.  The 
ranges  of  the  subspecies  (C  m. 
montezumae  and  C.  m.  meamsi]  are 
somewhat  demarcated  on  a  north-south 
axis,  with  meamsi  north  of  the  SierrA 
Madre  Occidental  and  montezumae 


occupying  the  southern  slopes  in  Jalisco, 
but  extending  to  Atlantic  drainages  in 
Pueblo  and  Veracruz.  There  is  a 
question  as  to  whether  they  are  valid 
subspecies,  and  also  it  appears  that 
there  is  Uttle  documented  trade  in  the 
species.  The  United  States  may  submit  a 
proposal  to  remove  these  two  taxa  from 
the  CITES  appendices.  The  Service 
would  appreciate  any  comments  on  this 
issue. 

There  are  five  recognized  subspecies 
of  coastal  homed  lizards  [Phrynosoma 
coronatum]  occiuring  in  California  and 
Mexico,  with  only  the  San  Diego  homed 
lizard  [P.  c.  blainvillii]  being  hsted  in 
appendix  n  of  CITES.  There  has  been  no 
recorded  trade  in  this  subspecies  since 
its  listing  in  1975,  and  the  take  of 
specimens  of  this  species  is  prohibited 
under  CaUfomia  law.  The  United  States 
may  propose  either  removing  this 
subspecies  from  appendix  II  or  listing 
the  other  subspecies  on  appendix  II  for 
look-alike  reasons.  The  latter  action 
would  remove  the  burden  of  identifying 
the  different  subspecies  by  custom 
agents  in  importing  countries,  and  place 
responsibility  for  proper  identification  of 
specimens  and  correct  documentation 
by  the  issuance  of  export  permits  for  all 
subspecies  on  the  exporting  country. 
The  Service  is  not  sure  whether  this 
added  permit  burden  is  warranted,  and 
would  appreciate  comments. 

At  the  Animals  Committee  meeting 
held  in  Australia  (November  1990),  it 
was  recommended  that  the  United 
States  consider  listing  all  pronghoms 
[Antilocapra  americano]  in  the 
appendices  since  it  is  difficult  to 
distinguish  between  the  subspecies  [A. 
a.  mexicona,  listed  on  appendix  11;  A.  a. 
peninsularis  and  A.  a.  sonoriensis,  both 
in  appendix  I,  and  the  unlisted 
subspecies  [A.  a.  americano  and  A.  a. 
oregona).  Both  A.  a,  peninsularis  and  A. 
a.  sonoriensis  are  protected  under  the 
U.S.  Endangered  Species  Act,  but  the 
principal  range  of  these  endangered 
species  is  in  Mexico.  Although  there  is 
some  possibility  that  the  hsted 
subspecies  might  enter  trade,  there  is  no 
evidence  that  they  have  been  traded  in 
the  past;  and  the  Service  does  not  want 
to  add  the  unnecessary  burden  of 
issuing  permits  for  specimens  of  the 
nonthreatened.  unlisted  subspecies. 
Therefore,  the  United  States  may 
propose  to  remove  the  pronghom 
populations  in  the  United  States  from 
the  appendices,  and  retain  the  more 
endangered  populations  in  Mexico  on 
appendix  II  or  I. 

Presently  all  subspecies  of  bobcats 
lFelis[—  Lynx]  rufus]  are  listed  in 
appendix  II  of  CITES  as  look-alikes, 


except  for  the  Mexican  bobcat  [Felis 
rufus  escuinapae]  which  is  listed  in 
appendix  I.  The  number  of  subspecies  of 
bobcats  described  to  date  comprise  few 
realistically  distinguishable  taxa. 
Several  subspecies  of  bobcats  are 
recognized  as  existing  in  Mexico  and 
their  characters  and  ranges  overlap  with 
escuinapae.  Based  on  present 
information,  the  United  States  intends  to 
propose  downlisting  escuinapae  from 
appendix  I  to  II. 

The  National  Marine  Fisheries  Service 
has  requested  the  Fish  and  Wildlife 
Service  (Service)  to  propose  removing 
the  northem  elephant  seal  [Mirounga 
angustirostis]  from  appendix  II.  The 
northem  elephant  seal  has  reoccupied 
almost  all  of  its  historic  breeding  range 
and  breed  from  Isla  Naividad,  Baja 
Califomia,  north  to  the  Farallon  Islands 
off  San  Francisco.  Utilization  is 
restricted  to  a  very  few  specimens  taken 
under  scientific  or  display  permits 
issued  pursuant  to  the  Marine  Mammal 
Protection  Act,  and  a  few  incidentally 
taken  in  fisheries.  The  species  is  also 
protected  under  recently  adopted 
Mexican  law.  While  parts  and  products 
of  the  northem  elephant  seal  are 
di^icult  to  distinguish  between  those  of 
the  southern  elephant  seal  [Mirounga 
leonina],  which  would  remain  listed  in 
appendix  n,  harvesting  of  the  southern 
elephant  seal  ceased  in  1961  and  there  is 
no  known  international  trade  in  this 
species. 

11.  Turbinicarpus  spp. 

In  1983,  the  six  recognized  species  of 
the  Mexican  cactus  genus  Turbinicarpus 
were  transferred  from  appendix  II  to 
appendix  I.  Although  the  genus  was 
mentioned  in  the  proposal,  the  C0P4 
Aimex  listed  the  six  species.  Although  it 
seems  that  the  intent  of  the  original 
proposal  was  to  transfer  the  entire 
genus  to  appendix  I,  some  might  contend 
that  newly  described  species  are  not 
included  in  the  listing. 

The  Service  is  considering  submitting 
a  proposal  to  clarify  the  existing  listing 
so  that  all  species  in  the  genus  are 
clearly  included  in  appendix  I.  Doing  so 
will  ease  identification  problems  and  so 
help  to  protect  the  six  named  species, 
and  will  include  newly  described  taxa, 
which  are  rare,  as  well  as  those  in  the 
genus  that  may  be  discovered  in  the 
future. 

The  Service  seeks  additional  status 
and  trade  information  on  all  of  the  10- 
year  review  species  and  comments  on 
the  other  suggested  proposals  to  change 
the  appendices. 
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12.  Proposals  Related  to  the  SPA  W 
Protocol 

Certain  species  are  being  considered 
for  listing  on  CITES  appendix  II  in  order 
that  obligations  of  the  United  States 
under  the  Protocol  for  Specially 
Protected  Areas  and  Wildlife  (SPAW)  of 
the  Carta^na  Convention  can  be  met. 
The  Cartagena  Convention  was  created 
through  the  impetus  of  the  Regional  Sees 
Programme  of  the  United  Nations 
Environment  Prograrr.me.  The 
Convention  is  a  regional  agreement  for 
the  protection  and  development  of  the 
marine  environment.  The  SPAW 
Protocol  area  includes  the  ma.nne 
environment  of  the  Gulf  of  Mexico,  the 
Caribbean  Sea  and  the  adjacent  area  of 
the  Atlantic  Ocean  south  of  30  degrees 
north  latitude  and  north  of  the  northern 
ri.m  of  South  America,  and  such  related 
terrestrial  areas  as  each  Party  defines. 
Obligations  to  protect  or  manage  species 
on  the  Annexes  include  the  ability  to 
regulate  trade.  The  Parties  at  the  SPAW 
Meeting  of  Plenipotentiaries  in  |une  1991 
agreed  to  regulate  international  trade 
through  implementation  of  CITES.  There 
are  certain  species  included  in  the 
SPAW  Annexes  for  which  there  exist 
adequate  protection  and  management 
provisiorts  in  the  United  States,  but  for 
which  trade  involving  the  United  States 
may  exist  but  not  be  regulated. 

In  the  Federal  Register  of  March  21, 
1991  (56  FR  12026),  the  Service  issued  a 
notice  identifying  plant  and  animal 
species  proposed  for  protection  or 
management  under  the  SPAW  Protocol. 
These  species  were  included  in  the 
initial  Annexes  by  the  Parties  a  I  the 
SPAW  Meeting  of  Plenipotentiaries.  For 
these,  international  cooperation  in 
regulating  trade  is  expected. 

The  Service  is  considering  a  proposal 
to  list  the  Queen  conch  [Strombus 
gi^as),  which  is  listed  on  Annex  III  of 
SPAW,  to  be  added  to  appendix  II  of 
CITES.  Currently,  it  is  listed  in  The 
lUCN Invertebrate  Red  Data  Book  as  a 
commercially  threatened  species. 
Although  it  is  not  threatened  with 
extinction,  most  or  iill  of  its  populations 
ere  threatened  as  a  sustainable 
commercial  resource,  or  may  become  so, 
unless  their  harvest  is  regulated. 

The  species  is  found  in  Bermuda, 
southeast  Florida,  throughout  the 
Caribbean,  and  in  the  southern  Gulf  cf 
Mexico,  Panama.  Belize,  Colombia  and 
Venezuela.  Conch  ere  found  in  sea-grass 
beds,  usually  preferring  shallow  water. 
The  Queen  conch  is  readily 
distinguished  from  the  other  five  species 
of  Strombus  by  its  large  size  (over  2.5 
kg)  and  the  deep  pink  color  of  its 
aperture.  Queen  conches  enter  shallow 
waters  to  breed  during  the  summer 


months  and  each  female  lays  several 
spawn  masses  per  season  which  may 
contain  as  many  as  500,000  eggs. 

Conch  has  long  been  an  important 
part  of  the  diet  of  Caribbean  peoples.  In 
all  Caribbean  countries,  heavy  fishing 
pressure  for  local  use  and  the  export 
market  has  severely  depleted  stocks  in 
areas  close  to  island  population  centers 
and  fishing  villages.  In  the  lower  Florida 
Keys,  adult  specimens  are  now  rarely 
found.  Conch  mariculture  projects  are 
now  underway  in  several  countries. 
Some  areas  isolated  from  human 
settlement  still  contain  healthy 
populations  and  do  not  appear  to  be 
overfished.  Export  consists  of  edible 
conch  (fresh  and  dried)  and  whole 
shells.  The  Service  is  now  soliciting 
comments  on  the  proposed  listing  along 
with  any  trade  and/or  status 
information. 

Guaiacum  officinale  (commoner 
lignum  vitae)  also  has  been  listed  in 
Annex  III  of  the  SPAW  Protocol.  The 
Service  is  considering  proposing  this 
species  for  inclusion  in  appendix  U  of 
CITES,  in  part  so  that  the  United  States 
can  meet  its  obligations  under  the 
SPAW  Protocol  to  regulate  trade.  The 
species  is  native  in  the  Bahamas, 
Greater  Antilles  and  Lesser  Antilles 
(including  Puerto  Rico  and  the  U.S. 
Virgin  Islands),  and  Venezuela  and 
Colombia.  The  species  is  cultivated  to  a 
limited  extent.  This  species  is 
considered  much  depleted  because  of 
past  exploitation.  The  Service  seeks 
information  to  show  whether  there  is 
now  international  trade  either  in  its 
resinous  wood  or  (for  medicinal  use)  in 
its  wood-extract.  Guaiacum  sanctum 
(holywood  lignum  vitae)  is  presently 
listed  in  appendix  II  of  CITES. 

13.  Bred-In-Captivity 

Pursuant  to  resolution  Conf.  6.21, 
captive  breeding  operations  seeking  to 
register  their  facility  for  a  appendix  I 
species  for  commercial  purposes  for  the 
first  time  must  have  the  listing  approved 
by  a  two-thirds  majority  vote  of  the 
CITES  Parties.  Subsequently,  in 
resolution  Conf.  7.10,  the  Parties 
recommended  factors  to  be  addressed  in 
any  proposal  to  register  a  facility  in 
accordance  with  Conf.  6,21.  The  Service 
received  a  proposal  for  registration  of 
Parrot  Jungle  and  Gardens,  Inc..  and  the 
Avicultural  Breeding  and  Research 
Center,  as  commercial  captive  breeding 
operations  for  the  scariet  (Ara  macao). 

The  scarlet  macaw  has  the  widest 
distribution  of  any  macaw,  ranging  from 
eastern  Mexico,  south  through  Central 
America  to  Colombia,  and  east  of  the 
Andes  from  the  Guianas  and  Trinidad 
south  to  eastern  Peru,  Santa  Cruz  in 
Bolivia,  and  the  northern  Mato  Grosso 


in  Brazil.  There  are  no  accurate 
population  estimates  available,  but 
according  to  some  individuals  large 
stable  populations  dtill  exist  in  the 
Amazon  region. 

The  scarlet  macaw  was  listed  in 
appendix  I  of  CITES  in  1985,  but  it  is  not 
listed  under  the  Act  or  in  the  lists  of 
threatened  species  established  by  the 
lUCN  and  International  Council  for  Bird 
Preservation.  Arq^macao  is  widely  kept 
and  bred  in  captivity  throughout  the 
world,  but  most  frequently  in  the  United 
States. 

The  initial  founder  stock  at  Parrot 
Jungle  and  Gardens  was  imported  in 
1936,  was  first  bred  in  1945,  and  has 
been  bred  in  the  collection  essentially  to 
the  F5  generation,  although  because  of 
back  breeding  to  wild  caught  specimens, 
few  truly  F2  generation  captive  bred 
birds  have  been  produced.  Of  the  70 
birds  currently  in  the  collection,  at  least 
36  were  captive  born.  Parrot  Jungle  has 
formed  a  breeding  consortium  with  the 
Avicultural  Breeding  and  Research 
Center.  The  current  breeding  stocks  at 
these  two  sites  include  about  140  birds. 
Due  to  the  large  number  of  birds 
available  in  the  United  Slates  for 
breeding  stock  (at  least  176  pairs)  and 
the  large  number  in  captivity 
(approximately  600),  augmentation  from 
the  wild  does  not  appear  necessary  at 
this  time,  and  programs  to  minimize 
Inbreeding  can  be  developed. 

It  appears  that  the  Parrot  Jungle 
facility  may  qualify  for  registration  as 
the  first  captive  breeding  operation  for 
the  scarlet  macaw.  The  Service  solicits 
any  additional  information  on  trade  in 
the  species,  and  other  U.S.  facihties  that 
are  breeding  scarlet  macaws  in 
captivity. 

Future  Actions 

The  Service  will  consider  all  available 
information  in  deciding  which  proposals 
warrant  consideration  by  the  Parties. 
The  U.S.  proposals  must  be  submitted  to 
the  CITES  Secretariat  by  October  4. 
1991,  for  consideration  at  the  March 
1992  meeting  of  the  Conference  cf  the 
Parties  in  Kyoto,  Japan.  After  this  date,    . 
the  Service  will  publish  a  further 
Federal  Register  notice  to  announce  its 
decisions  on  the  potential  proposals 
discussed  above.  Persons  having  current 
biological  or  trade  information  about  the 
species  being  considered  are  invited  to 
contact  the  Service's  Office  of  Scientific 
Authority  at  the  above  address. 

This  notice  was  prepared  by  Drs. 
Richard  M.  Mitchell,  Bruce  MacBryde, 
and  Charles  W.  Dane.  Office  of 
Scientific  Authority,  under  the  authority 
of  the  Endangered  Species  A^t  of  1973, 
16  U.S.C.  1531  et  seq. 


List  of  Subjects  in  50  CFR  Pa 

Endangered  and  threatenei 
Exports,  Imports,  Treaties. 

Dated:  July  18, 1991. 
Richard  N.  Smith, 
Deputy  Director. 
[FR  Doc.  91-17583  Filed  7-23-91; 

BILLma  CODE  4110-S5-II 


i/Vednesday.  July  24.  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56,  No.  142  /  Wednesday.  July  24.  1991  /  Proposed  Rules 


33901 


female  lays  several 
•  season  which  may 
IS  500,000  eggs, 
been  an  important 
Caribbean  peoples.  In 
ntries,  heavj'  fishing 
use  and  the  export 
ly  depleted  stocks  in 
nd  population  centers 
8.  In  the  lower  Florida 
lens  are  now  rarely 
iculture  projects  are 
several  countries. 
;d  from  human 
itain  healthy 
3  not  appear  to  be 
consists  of  edible 
Iried)  and  whole 
i  is  now  soliciting 
)roposed  listing  along 
l/or  status 

nale  (commoner 
has  been  listed  in 
>AW  Protocol.  The 
•ing  proposing  this 
)n  in  appendix  II  of 
hat  the  United  States 
tions  under  the 
regulate  trade.  The 
1  the  Bahamas, 
id  Lesser  Antilles 
iico  and  the  U.S. 
d  Venezuela  and 
cies  is  cultivated  to  a 
i  species  is 
epleted  because  of 
rhe  Service  seeks 
w  whether  there  is 
trade  either  in  its 
For  medicinal  use)  in 
'uaiacurn  sanctum 
vitae)  is  presently 
[I  of  CITES. 

ty 

ution  Conf.  6.21. 
aerations  seeking  to 
y  for  a  appendix  I 
cial  purposes  for  the 
i  the  listing  approved 
jority  vote  of  the 
Bequently,  in 
0.  the  Parties 
irs  to  be  addressed  in 
ister  a  facility  in 
)nf.  6.21.  The  Service 
1  for  registration  of 
hardens,  Inc.,  and  the 
ig  and  Research 
•ial  captive  breeding 
carlet  [Am  macao). 
w  has  the  widest 
macaw,  ranging  from 
ith  through  Central 
ia,  and  east  of  the 
anas  and  Trinidad 
ru,  Santa  Cruz  in 
Ihem  Mato  Grosso 


in  Brazil.  There  are  no  accurate 
population  estimates  available,  but 
according  to  some  individuals  large 
stable  populations  dtill  exist  in  the 
Amazon  region. 

The  scarlet  macaw  was  listed  in 
appendix  I  of  CITES  in  1985,  but  it  is  not 
listed  under  the  Act  or  in  the  lists  of 
threatened  species  established  by  the 
lUCN  and  International  Council  for  Bird 
Preservation.  Arq^wacao  is  widely  kept 
and  bred  in  captivity  throughout  die 
world,  but  most  frequently  in  the  United 
States. 

The  initial  founder  stock  at  Parrot 
Jungle  and  Gardens  was  imported  in 
1936,  was  first  bred  in  1945,  and  has 
been  bred  in  the  collection  essentially  to 
the  F5  generation,  although  because  of 
back  breeding  to  wild  caught  specimens, 
few  truly  F2  generation  captive  bred 
birds  have  been  produced.  Of  the  70 
birds  currently  in  the  collection,  at  least 
38  were  captive  born.  Parrot  Jungle  has 
formed  a  breeding  consortium  with  the 
Avicultural  Breeding  and  Research 
Center.  The  current  breeding  stocks  at 
these  two  sites  include  about  140  birds. 
Due  to  the  large  number  of  birds 
available  in  the  United  States  for 
breeding  stock  (at  least  176  pairs)  and 
the  large  number  in  captivity 
(approximately  600),  augmentation  from 
the  wild  does  not  appear  necessary  at 
this  time,  and  programs  to  minimize 
inbreeding  can  be  developed. 

It  appears  that  the  Parrot  Jungle 
facility  may  qualify  for  registration  as 
the  first  captive  breeding  operation  for 
the  scarlet  macaw.  The  Service  solicits 
any  additional  information  on  trade  in 
the  species,  and  other  U.S.  facilities  that 
are  breeding  scarlet  macaws  in 
captivity. 

Future  Actions 

The  Service  will  consider  all  available 
information  in  deciding  which  proposals 
warrant  consideration  by  the  Parties. 
The  U.S.  proposals  must  be  submitted  to 
the  CITES  Secretariat  by  October  4, 
1991,  for  consideration  at  the  March 
1992  meeting  of  the  Conference  of  the 
Parties  in  Kyoto,  Japan.  After  this  date, 
the  Service  will  publish  a  further 
Federal  Register  notice  to  announce  its 
decisions  on  the  potential  proposals 
discussed  above.  Persons  having  current 
biological  or  trade  inforaiation  about  the 
species  being  considered  are  invited  to 
contact  the  Service's  Office  of  Scientific 
Authority  at  the  above  address. 

This  notice  was  prepared  by  Drs. 
Richard  M.  Mitchell.  Bruce  MacBryde. 
and  Charies  W.  Dane,  Office  of 
Scientific  Authority,  under  the  authority 
of  the  Endangered  Species  A^t  of  1973, 
16  U.S.C.  1531  et  seq. 


List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species. 
Exports.  Imports.  Treaties. 

Dated:  July  18, 1991. 
Richard  N.  Smith, 
Deputy  Director. 
[FR  Doc.  91-17583  Filed  7-23-91;  8:45  amj 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  docunDents  other  than  rules  or 
proposed  mies  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Regulations  Model 
Rules  Working  Group  Public  Meetings 

This  notice  of  committee  meetings  is 
given  pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92^63). 
Attendance  at  each  meeting  is  open  to 
the  interested  pubhc.  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman  at  least  one  day  in  advance. 
The  committee  chairman,  if  he  deems  it 
appropriate,  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  each 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 

Committee  on  Regulation 

Date:  Thursday,  August  8, 1991. 

Time:  2:00  p.m.  to  5:00  p.m. 

Location:  Administrative  Conference,  2120 
L  Street  NW.,  suite  500.  Washington.  DC 
(Library,  5th  floor). 

Contact:  David  M.  Pritzker,  (202)  254-7020. 

Agenda:  The  Committee  will  meet  to 
continue  discussion  of  possible 
recommendations  on  procedures  in 
antidumping  and  countervailing  duty  cases, 
based  on  a  study  by  Professors  John  H. 
Jackson,  University  of  Michigan  Law  School, 
and  William  J.  Davey,  University  of  Illinois  at 
Urbana-Champaign. 

Committee  on  Regulation 

Date:  Friday.  August  9, 1991. 
Time:  9:30  a.m.  to  12:30  p.m.. 


Location:  Administrative  Conference.  2120 
L  Street  NW..  suite  500.  Washington.  DC 
(Library,  5th  floor). 

Contact:  David  M.  Pritzker,  (202)  254-7020. 

Agenda:  The  Committee  will  meet  to 
discuss  a  draft  report  and  possible 
recommendations  concerning  federal  noise 
abatement  regulation.  The  draff  report  was 
prepared  for  the  Administrative  Conference 
by  Professor  Sidney  A.  Shapiro,  University  of 
Kansas  School  of  Law,  and  Dr.  Alice  Suter, 
Alice  Suter  and  Associates,  Cincinnati.  Ohio. 

Working  Group  on  Model  Rules 

Date:  Friday.  September  6, 1991. 

Time:  12  noon — 2:00  p.m. 

Location:  Administrative  Conference.  2120 
L  Street  NW..  suite  500.  Washington.  DC 
(Library.  5th  floor). 

Contact:  Gary  J.  Edles.  (202)  254-7020. 

Agenda:  The  Committee  will  meet  as  part 
of  an  ongoing  effort  to  develop  model  rules  of 
practice  and  procedure  which  can  be  used  by 
Federal  agencies  in  formal  adjudications. 

Dated:  July  19. 1991. 
Michael  W.  Bowers, 
Deputy  Research  Director. 
(FR  Doc.  91-17628  Filed  7-23-91;  8:45  am)    • 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

[Docket  No.  91-100] 

Receipt  of  Permit  Application  for 
Release  into  the  Environment  of 
Genetically  Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 


summary:  We  are  advising  the  public 
that  an  application  for  a  permit  to 
release  a  genetically  engineered 
organism  into  the  environment  is  being 
reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
application  has  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
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genetically  engineered  organisms  and 
products. 

ADDRESSES:  A  copy  of  the  application 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  is  available  for  public 
inspection  in  room  1141.  South  Building, 
United  States  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  You  may  obtain  a  copy 
of  this  document  by  writing  to  the 
person  listed  under  "for  further 
INFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Peine,  Program  Specialist, 
Biotechnology,  Biologies,  and 
Environmental  Protection, 
Biotechnology  Permits.  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  room  850. 
Federal  Building,  6506  Belcrest  Road, 
Hyattsville,  MD  20782  (301)  436-7612. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  are  Plants 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  in  the  United  States, 
certain  genetically  engineered 
organisms  are  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  application  for  a  permit  to 
release  a  genetically  engineered 
organism  into  the  environment: 


Appttcation  No. 


91-168-01. 


Applicant 


Calgene,  Incorporated.. 


Data 
Received 


06-17-91 


Organism 


Rapeseed  plants  genetically  enginee'ed  to 
express  an  oil  modification  gene  and  a 
kanamycin  resistance  gerie. 


Field  Test  t.ocation 


Baker,    Sumter,    and   Tift   Counties. 
Georgia. 


Done  in  Washington.  DC,  this 
July  1991. 

fames  W.  Glosser, 

Administrator,  AnimcJ  and  PJan 
Inspection  Service. 

[FR  Doc.  91-17511  Filed  7-23-91 
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Forest  Servic* 

Boulder  Tony  Timber  Sale  i 
Projects,  Shislaw  National  I 
Tillamook  County,  OR 

agency:  Forest  Service,  USI 

ACTION:  Notice  of  intent  to  p 
environmental  impact  stater 

summary:  The  Forest  Servic 
will  prepare  an  environment 
statement  (EIS)  for  a  set  of  p 
implement  the  Boulder  Tony 
Sale  and  other  resource  mar 
projects  on  the  Hebo  Distric 
National  Forest.  The  purposi 
will  be  to  develop  and  evalu 
of  alternatives  for  timber  ha: 
development  of  associated  r 
systems,  and  implementatioi 
related  projects.  Projects  wo 
implemented  in  accordance 
direction  in  the  1990  Siuslaw 
Forest  Land  and  Resource  V< 
Plan  (Forest  Plan),  which  pre 
overall  guidance  for  manage 
area.  The  proposed  projects 
implemented  during  fiscal  y< 
the  Hebo  Ranger  District. 

The  proposed  projects  are 
within  a  planning  area  locati 
approximately  Bve  miles  soi 
Beaver,  Oregon,  on  the  Hebe 
District,  Siuslaw  National  Fc 
portion  of  this  planning  area 
Hebo  1-A  Roadless  Area  dei 
appendix  C  of  the  Forest  Pla 
The  Forest  Service  invites  w 
comments  and  suggestions  o 
of  the  environmental  analysi 
addition,  the  agency  gives  nc 
environmental  analysis  and 
making  process  that  will  occ 
interested  and  affected  peop 
aware  of  how  they  may  part 
contribute  to  the  final  decisii 

DATES:  Comments  concemin 
and  implementation  of  this  p 
must  be  submitted  by  Octobi 
ADDRESSES:  Submit  written  i 
and  suggestions  concerning  t 
the  analysis  to  Ed  Oram,  Dis 
Ranger.  Hebo  Ranger  Distric 
324,  Hebo,  Oregon.  97122. 

FOR  FURTHER  INFORMATION:  1 

questions  about  the  proposer 
EIS  to  Scott  Wells,  Environm 
Coordinator,  Hebo  Ranger  D 
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Service.  The 
en  submitted  in 
CFR  part  340,  which 
iuction  of  certain 


genetically  engineered  organisms  and 
products, 

ADDRESSES:  A  copy  of  the  application 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  is  available  for  public 
inspection  in  room  1141,  South  Building, 
United  States  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue,  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  You  may  obtain  a  copy 
of  this  document  by  writing  to  the 
person  listed  under  "for  further 
INFORMATION  CONTACT." 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Peine,  Program  Specialist. 
Biotechnology,  Biologies,  and 
Environmental  Protection. 
Biotechnology  Permits,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  room  850, 
Federal  Building,  6506  Belcrest  Road. 
Hyattsville,  MD  20782  (301)  436-7612. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  are  Plants 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests."  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  in  the  United  States, 
certain  genetically  engineered 
organisms  are  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  application  for  a  permit  to 
release  a  genetically  engineered 
organism  into  the  environment: 


Organism 


lapeseed  plants  gooetically  enginee'ed  to 
express  an  oil  modification  gerw  and  a 
kanamybn  resistance  gene. 


Field  Test  t.ocalJon 


Baker.    Sumter,    and   Tifl   Counties, 
Georgia. 


Done  in  Washington,  DC  this  8th  day  of 
luly  1981. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  91-17511  Filed  7-23-91;  8:45  am] 
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Forest  Servic* 

Boulder  Tony  Timber  Sale  and  Other 
Projects,  Shislaw  National  Forest, 
Tillamoolc  County,  OR 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service.  USDA. 
will  prepare  an  environmental  impact 
statement  (EIS)  for  a  set  of  proposals  to 
implement  the  Boulder  Tony  Timber 
Sale  and  other  resource  management 
projects  on  the  Hebo  District,  Siuslaw 
National  Forest.  The  purpose  of  the  EIS 
will  be  to  develop  and  evaluate  a  range 
of  alternatives  for  timber  harvest, 
development  of  associated  road 
systems,  and  implementation  of  other 
related  projects.  Projects  would  be 
implemented  in  accordance  with 
direction  in  the  1990  Siuslaw  National 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan),  which  provides  the 
overall  guidance  for  management  of  the 
area.  The  proposed  projects  would  be 
implemented  during  fiscal  year  1994  on 
the  Hebo  Ranger  District. 

The  proposed  projects  are  located 
within  a  planning  area  located 
approximately  Bve  miles  southeast  of 
Beaver.  Oregon,  on  the  Hebo  Ranger 
District.  Siuslaw  National  Forest.  A 
portion  of  this  planning  area  is  in  the 
Hebo  1-A  Roadless  Area  described  in 
appendix  C  of  the  Forest  Plan  Final  EIS. 
The  Forest  Service  invites  wo'itten 
comments  and  suggestions  on  the  scope 
of  the  environmental  analysis.  In 
addition,  the  agency  gives  notice  of  the 
environmental  analysis  and  decision- 
making process  that  will  occur  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 

DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  submitted  by  October  1. 1991. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Ed  Oram,  District 
Ranger,  Hebo  Ranger  District,  P.O.  Box 
324,  Hebo,  Oregon,  97122. 

FOR  FURTHER  INFORMATION:  Direct 

questions  about  the  proposed  action  and 
EIS  to  Scott  Wells,  Environmental 
Coordinator,  Hebo  Ranger  District,  P.O. 


Box  324,  Hebo,  Oregon,  97122;  phone 
(503)  392-3161. 

SUPPLEMENTARY  INFORMATfON:  The 
purpose  of  the  proposed  actions  is  to 
implement  management  direction  and 
projects  identified  in  the  Forest  Plan. 
Therefore,  the  Boulder  Tony  EIS  will  be 
tiered  to  the  Forest  Plan  which  provides 
goals,  objectives,  standards  and 
guidelines  for  the  various  land 
allocations  on  the  national  forest.  The 
Forest  Plan  designated  most  of  the  lands 
in  the  project  plaiming  area  as 
Management  Area  15.  which  is  primarily 
managed  for  timber  production  while 
maintaining  or  enhancing  wildlife  and 
fish  habitat,  soil  and  water  resources 
and  dispersed  recreation.  A  small 
portion  of  the  plarming  area  is 
designated  as  Management  Area  1. 
which  is  managed  to  protect  and 
enhance  Oregon  silverspot  butterfly 
habitat. 

The  proposed  actions  are  derived 
from  following  two  key  elements  in  the 
Forest  Plan: 

1.  Proposed  Timber  Sale  and  Associated 
Roads  (Timber  Sale  Schedule,  appendix 
A  of  the  Forest  Plan) 

— ^The  Boulder  Tony  Timber  Sale  would 
harvest  approximately  9.9  million 
board  feet  (MMBF)  from 
approximately  305  acres. 
Approximately  3.8  miles  of  road 
construction  would  be  needed  to 
access  the  timber.  Skyline  and  other 
cable  yarding  systems  would  be  used 
to  harvest  the  timber.  Stands 
proposed  for  harvest  are  located  in 
Sections  1.  2,  3, 10, 11,  and  12  in 
Township  4  South.  Range  9  West. 
Williamette  Meridian.  The  proposed 
Timber  Sale  is  a  composite  of  the 
Boulder  Tony  Timber  Sale  and  a 
portion  of  the  Boulder  Rubble  Timber 
Sale,  both  of  which  are  listed  in 
appendix  A  of  the  Forest  Plan.  The 
Environmental  Assessments  for  those 
Timber  Sales  will  be  re-examined  and 
the  results  documented  in  the  draft 
EIS. 

2.  Wildlife  and  Fish  Habitat 
Enhancement  (Resource  Schedule, 
appendix  B  of  the  Forest  Plan) 

— Stream  habitat  improvements  for 

anadromous  and  resident  fish. 
— Meadow  improvement  projects  for  big 

game  habitat  enhancement. 

The  analysis  will  consider  a  range  of 
alternatives.  Along  with  the  proposed 
actions,  the  analysis  will  consider  a  no- 
action  alternative. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  The  Forest 


Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  local  agencies  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
projects.  This  input  will  be  used  in 
preparation  of  the  draft  EIS.  The  scoping 
process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  major  issues  to  be 
analyzed  in  depth. 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previoas 
environmental  analysis. 

4.  Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scoping 
activities. 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.,  direct,  indirect,  and  cumulative 
ejects  and  connected  actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

7.  Notifying  interested  publics  of 
opportunities  to  participate  through 
meetings,  personal  contacts,  or  written 
comment.  Keeping  the  public  informed 
through  the  media  and/or  written 
material  (i.e.  newsletters, 
correspondence,  etc.). 

Public  involvement  meetings  will  be 
held.  Actual  dates,  times  and  place  of 
meetings  will  be  announced  in  the 
Tillamook  Headlight-Herald  and 
Corvallis  Gazette-Times  newspapers. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  June  1992.  At  that  time, 
copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  a^ected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and  comment. 
EPA  will  publish  a  Notice  of  Availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
publishes  the  Notice  of  Availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  until  after  completion  of  the 
final  EIS.  City  ofAngoon  v.  Model,  803 
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F.2d.  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  Interested  in  these 
proposed  actions  participate  by  the 
close  of  the  45-day  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  and  respond  to 
them  in  the  final  EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed  (see  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3). 

The  final  EIS  is  scheduled  to  be 
completed  by  June  1993.  In  the  final  EIS. 
the  Forest  Service  is  required  to  respond 
to  comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  a  decision 
regarding  the  proposal.  The  Forest 
Service  is  the  lead  agency.  Wendy 
Herrett  is  the  responsible  official.  As  the 
responsible  official,  she  will  decide 
which,  if  any.  of  the  proposed  projects 
will  be  implemented.  The  responsible 
official  will  document  the  decision  and 
reasons  for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations  (36 
CFR  Part  217). 

Dated:  July  12. 1991. 
Robert  Gale. 

Acting  Forest  Supervisor.  • 

[PR  Doc.  91-17579  Filed  7-23-91;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  District  of  Columbia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  an  emergency  briefing  and  planning 
meeting  of  the  District  of  Columbia 
Advisory  Committee  to  the  Commission 
was  convened  at  10  a.m.  and  adjourned 
at  5  p.m..  on  Wednesday.  May  15. 1991. 
at  the  Gavan  Center.  Shrine  of  the 
Sacred  Heart.  16th  and  Park  Road  NW., 
Washington,  DC  20009.  The  purpose  of 
the  emergency  meeting  was  to  obtain 
information  from  Hispanic  community 
leaders,  members  of  the  public  and 


government  officials  in  connection  with 
the  recent  incidents  in  the  Mt.  Pleasant 
area  of  Washington.  DC.  Participants 
were  asked  to  address  the  questions: 
"Are  civil  rights  complaints  emerging 
from  recent  civil  disturbances  in  Mt. 
Pleasant  and  neighboring  areas.  How 
should  the  District  of  Columbia 
Advisory  Committee  to  the  Commission 
and  the  Commission  respond?" 

The  meeting  was  conducted  pursuant 
to  the  provisions  of  the  rules  and 
regulations  of  the  Commission. 

Dated  at  Washington,  DC.  July  19, 1991. 
Carol-Lee  Hurley. 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  91-17570  Filed  7-23-91:  8:45  am) 

MLUNQ  COOE  833S-01-M 


Agenda  and  Public  Meeting  of  ttie 
Illinois  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Illinois  Advisory 
Committee  to  the  Commission  will  be 
held  from  9  a.m.  until  3  p.m.  on  Friday. 
August  16. 1991,  at  the  Midland  Hotel, 
172  W.  Adams  St..  Chicago,  Illinois 
60603.  The  purpose  of  this  meeting  is  to 
discuss  current  issues,  meet  Midwestern 
Regional  Staff  and  plan  future  activities. 

Persons  desiring  additional 
information  should  contact  Faye  Lyon, 
Committee  Chairperson  at  (815)  965- 
9595  or  Constance  M.  Davis,  Regional 
Director  of  the  Midwestern  Regional 
Office.  U.S.  Commission  on  Civil  Rights, 
at  (312)  353-8311.  Hearing-impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  schedule  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  July  19, 1991. 
Carol  Lee  Hurley. 

Cliief,  Regionai  Programs  Coordination  Unit. 
[FR  Doc.  91-17571  Filed  7-23-91;  8:45  am] 
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Agenda  and  Public  Meeting  of  the 
Indiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Indiana  Advisory 
Committee  to  the  Commission  will  be 
held  from  9  a.m.  until  5  p.m.  on 
Thursday.  August  8. 1991,  at  the  Indiana 
Youth  Institute,  333  N.  Alabama,  suite 
300.  Indianapolis.  Indiana  46204.  The 


purpose  of  this  meeting  is  to  gather 
information  on  the  extent  of  hate  crime 
in  Indiana. 

Persons  desiring  additional 
information  should  contact  Committee 
Chairperson.  HoUis  E.  Hughes,  at  (219) 
293-9305  or  Constance  M.  Davis. 
Regional  Director  of  the  Midwestern 
Regional  Office.  U.S.  Commission  on 
Civil  Rights,  at  (312)  353-8311.  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  July  19, 1991. 
Carol  Lee  Huriey, 

Chief,  Regionai  Programs  Coordination  Unit. 
[FR  Doc.  91-17572  Filed  7-23-91;  8:45  am) 
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Agenda  and  Public  Meeting  of  the 
Indiana  Advisory  Committee 

Pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  U.S.  Commission 
on  Civil  Rights,  notice  is  hereby  given 
that  the  meeting  of  the  Indiana  Advisory 
Committee  to  the  Commission, 
previously  announced  in  the  Federal 
Register  on  July  19. 1991  (56  FR  33245). 
FR  Doc.  91-17143.  to  convene  at  6  p.m. 
until  9  p.m.  on  Wednesday,  August  7, 
1991.  at  the  Indiana  University  School  of 
Law/Indianapolis,  735  W.  New  York, 
has  been  relocated  to  the  Indiana  Youth 
Institute.  333  N.  Alabama,  suite  300, 
Indianapolis.  Indiana  46204.  The 
purpose  of  this  meeting  is  to  meet 
Regional  staff,  orient  members,  plan 
future  activities,  and  refresh  SAC 
members  of  the  hate  crime  project. 

Persons  desiring  additional 
information  should  contact  Committee 
Chairperson,  Hollis  E.  Hughes,  at  (219) 
293-9305  or  Constance  Davis.  Director  of 
the  Midwestern  Regional  Office,  at  (312) 
353-8311.  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  July  19, 1991. 
Carol  Lee  Hurley. 

Chief  Regional  Programs  Coordination  Unit.    ■ 
(FR  Doc.  91-17573  Filed  7-23-91;  8:45  am] 
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DEPARTMENT  OF  COMME 

Intematjonal  Trade  Admin 
(A-122-«12] 

Initiation  of  Antidumping  C 
Investigation:  Steel  Wire  R 
Canada 

agency:  Import  Administra 
International  Trade  Admini 
Commerce. 

EFFECTIVE  DATE:  July  24, 19$ 
FOR  FURTHER  INFORMATION 
Michael  Ready,  Office  of  Ai 
Investigations.  Import  Admi 
U.S.  Department  of  Commei 
B099, 14th  Street  and  Const! 
Avenue  NW..  Washington,  1 
telephone  (202)  377-2613. 

Initiation  1 1 

The  Petition 

On  June  28, 1991,  the  Com 
Domestic  Steel  Wire  Rope  e 
Cable  Manufacturers  filed  t 
Department  of  Commerce  (t 
Department)  an  antidumpin 
petition  on  behalf  of  the  Un; 
Industry  producing  steel  wii 
accordance  with  19  CFR  35J 
petitioner  alleges  that  impoi 
wire  rope  from  Canada  are 
likely  to  be,  sold  in  the  Unit 
less  than  fair  value  within  tl 
of  section  731  of  the  Tariff  / 
as  amended  (the  Act),  and  t 
imports  are  materially  injur 
threaten  material  injury  to,  i 
industry.  Petitioner  amende 
on  July  11, 15,  and  16, 1991. 

The  petitioner  has  stated 
standing  to  file  the  petition  1 
an  interested  party,  as  defir 
353.2(k),  and  because  it  has 
petition  on  behalf  of  the  U.E 
producing  steel  wire  rope.  li 
interested  party,  as  describi 
353.2(k)  (3).  (4),  (5).  or  (6).  w 
register  support  for,  or  oppo 
investigation,  please  file  wr 
notification  with  the  Assist! 
for  Import  Administration. 

United  States  Price  and  For 
Value 

Petitioner  based  its  calcul 
United  States  Price  (USP)  fo 
Industries  Ltd.  (WRI)  on  prii 
from  a  Minnesota-based  dis 
WRI  products.  Deductions  v 
for  the  estimated  distributoi 
foreign  and  U.S.  inland  freig 
customs  duty  and  merchanc 
processing  fee.  Petitioner  ba 
calculation  of  USP  for  Wrigj 
Ropes  Ltd.  (Wrights)  on  Wn 
quotes,  and  price  list  to  diet 
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purpose  of  this  meeting  is  to  gather 
information  on  the  extent  of  hate  crime 
in  Indiana. 

Persons  desiring  additional 
information  should  contact  Committee 
Chairperson,  Hollis  E.  Hughes,  at  (219) 
293-9305  or  Constance  M.  Davis. 
Regional  Director  of  the  Midwestern 
Regional  Office.  U.S.  Commission  on 
Civil  Rights,  at  (312)  353-8311.  Hearing- 
Impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  19, 1991. 
Carol  Lee  Hurley. 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc  91-17572  Filed  7-23-91;  8:45  am) 
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Agenda  and  Public  Meeting  of  the 
Indiana  Advisory  Committee 

Pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  U.S.  Commission 
on  Civil  Rights,  notice  is  hereby  given 
that  the  meeting  of  the  Indiana  Advisory 
Committee  to  the  Commission, 
previously  announced  in  the  Federal 
Register  on  July  19. 1991  (56  FR  33245). 
FR  Doc.  91-17143.  to  convene  at  6  p.m. 
until  9  p.m.  on  Wednesday,  August  7. 
1991.  at  the  Indiana  University  School  of 
Law/Indianapolis,  735  W.  New  York, 
has  been  relocated  to  the  Indiana  Youth 
Institute,  333  N.  Alabama,  suite  300, 
Indianapolis,  Lidiana  46204.  The 
purpose  of  this  meeting  is  to  meet 
Regional  staff,  orient  members,  plan 
future  activities,  and  refresh  SAC 
members  of  the  hate  crime  project. 

Persons  desiring  additional 
information  should  contact  Committee 
Chairperson,  Hollis  E.  Hughes,  at  (219) 
293-9305  or  Constance  Davis.  Director  of 
the  Midwestern  Regional  Office,  at  (312) 
353-8311.  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Division  at    . 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  July  19, 1991. 
Carol  Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit.    ■ 
(PR  Doc.  91-17573  Filed  7-23-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-122-«12] 

Initiation  of  Antidumping  Duty 
Investigation:  Steel  Wire  Rope  From 
Canada 

agency:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

EFFECTIVE  DATE:  July  24. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  Ready,  Office  of  Antidumping 

Investigations.  Import  Administration, 

U.S.  Department  of  Commerce,  room 

B099. 14th  Street  and  Constitution 

Avenue  NW..  Washington.  DC  20230; 

telephone  (202)  377-2613. 

Initiation 

The  Petition 

On  June  28. 1991.  the  Committee  of 
Domestic  Steel  Wire  Rope  and  Specialty 
Cable  Manufacturers  filed  with  the 
Department  of  Commerce  (the 
Department)  an  antidumping  duty 
petition  on  behalf  of  the  United  States 
Industry  producing  steel  wire  rope.  In 
accordanoe  with  19  CFR  353.12.  the 
petitioner  alleges  that  imports  of  steel 
wire  rope  from  Canada  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to.  the  U.S. 
industry.  Petitioner  amended  its  petition 
on  July  11. 15.  and  16, 1991. 

The  petitioner  has  stated  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party,  as  defined  in  19  CFR 
353.2(k),  and  because  it  has  filed  the 
petition  on  behalf  of  the  U.S.  industry 
producing  steel  wire  rope.  If  any 
Interested  party,  as  described  in  19  CFR 
353.2(k)  (3).  (4),  (5).  or  (6).  wishes  to 
register  siqiport  for,  or  opposition  to.  this 
investigation,  please  file  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  its  calculation  of 
United  States  Price  (USP)  for  Wire  Rope 
Industries  Ltd.  (WRI)  on  price  quotes 
from  a  Minnesota-based  distributor  of 
WRI  products.  Deductions  were  made 
for  the  estimated  distributor's  markup, 
foreign  and  U.S.  inland  freight,  and  U.S. 
customs  duty  and  merchandise 
processing  fee.  Petitioner  based  its 
calculation  of  USP  for  Wrignts  Canadian 
Ropes  Ltd.  (Wrights]  on  Wrights'  price 
quotes,  and  price  list  to  distributors  in 


California  and  Oregon.  Deductions  were 
made  for  estimated  foreign  and  U.S. 
customs  duty  and  merchandise 
processing  fee.  Petitioner  added  to  the 
U.S.  selling  price  of  both  companies  the 
amount  of  the  Canadian  federal  sales 
tax  that  would  have  been  collected  if 
the  merchandise  had  not  been  exported. 

Petitioner  based  Foreign  Market 
Value  on  the  Western  Canadian  price 
hst  (applicable  west  of  Ontario)  of  WRI 
and  Wrights.  Deductions  from  list  price 
were  made  for  discounts  the  petitioner 
believes  are  granted  to  western  Canada 
distributors  and  for  freight  charges.  An 
addition  was  made  for  the  amount  of 
Canadian  federal  sales  tax  that  was 
added  to  each  U.S.  selling  price. 

Based  on  the  above  comparisons, 
petitioner  calculated  margins  ranging 
from  2.69  to  90.96  percent. 

Initiation  of  Investigation 

Under  19  CFR  353.13(a).  the 
Department  must  determine,  within  20 
days  after  the  petition  is  filed,  whether 
the  petition  properly  alleges  the  basis  on 
which  an  antidumping  duty  may  be 
imposed  under  section  731  of  the  Act, 
and  whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  steel  wire 
rope  from  Canada  and  find  that  it  meets 
the  requirements  of  19  CFR  353.13(a). 
Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  steel  wire 
rope  from  Canada  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

In  accordance  with  19  CFR  353.13(b) 
we  are  notifying  the  International  Trade 
Commission  (ITC)  of  this  action. 

Any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19.CFR  353.14. 

Scope  of  Investigation 

The  product  covered  in  this 
investigation  is  carbon  steel  wire  rope. 
"Steel  wire  rope"  encompasses  ropes, 
cables  and  cordage  of  iron  or  carbon 
steel  (i.e.,  other  than  stainless  steel), 
other  than  stranded  wire,  not  fitted  with 
fittings  or  made  up  into  articles,  and  not 
made  up  of  brass  plated  wire.  The  three 
types  of  steel  wire  rope  covered  by  this 
petition  include  bright,  galvanized,  snd 
coated  (textile,  plastic)  steel  wire  rope. 
Swaged  (compacted]  wire  rope  is  also 
included  within  the  scope  of  this 
investigation.  Steel  wire  rope  is 
currently  classified  under  subheading 


7312.10.9030.  7312.10.9060  and 
7312.10.9090  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  August  12, 
1991,  whether  there  is  a  reasonable 
indication  that  imports  of  steel  wire 
rope  from  Canada  are  materially 
injuring,  or  threaten  material  injury  to.  a 
U.S.  industry.  If  its  determination  is 
negative,  the  investigation  will  be 
terminated.  If  afiirmative,  the 
Department  will  make  its  preliminary 
determination  on  or  before  December  5, 
1991,  unless  the  investigation  is 
terminated  pursuant  to  19  CFR  353.17  or 
the  preliminary  determination  is 
extended  pursuant  to  19  CFR  353.15. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  July  18, 1991. 
Eric  L  GarRnkel, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-17588  Filed  7-23-91;  8:45  am) 
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[A-423-077) 

Sugar  from  Belgium;  Determination 
Not  To  Revoke  Antidumping  Duty 
Finding 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  determination  not  to 
revoke  antidumping  duty  finding. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  finding  on  sugar  from 
Belgium. 

EFFECTIVE  DATE:  July  24,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Marenick,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
telephone:  (202)  377-5255. 
SUPPLEMENTARY  INFORMATION:  On  June 
6. 1991  the  Department  of  Commerce 
("the  Department")  published  in  the 
Federal  Register  (56  FR  26052)  its  intent 
to  revoke  the  antidumping  duty  finding 
on  sugar  from  Belgium  (44  FR  33878. 
June  13, 1979).  The  Department  may 
revoke  a  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer  of 
interest  parties.  We  had  not  received  a 
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request  for  an  administrative  review  of 
this  finding  for  the  last  four  consecutive 
annual  anniversary  months  and  there- 
fore published  a  notice  of  intent  to 
revoke  pursuant  to  353.25(d)(4)  of  the 
Department's  regulations  (19  CFR 
353.25(d)(4). 

On  June  27, 1991,  the  petitioner, 
Florida  Sugar  MarkeHng  and  Terminal 
Association,  Inc.  objected  to  our  intent 
to  revoke  the  Fmding.  On  June  28, 1991. 
the  U.S.  Beet  Sugar  Association  and  the 
U.S.  Cane  Sugar  Refiners'  Association, 
interested  parties,  also  objected  to  our 
intent  to  revoke  the  finding.  Therefore, 
we  no  longer  intend  to  revoke  the 
finding. 

Dated:  July  15, 1991. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  91-17537  Filed  7-2»-91;  8:45  am) 
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[A-427-0781 

Sugar  From  France;  Determlnaticn  Not 
To  Revoke  Antidumping  Duty  Finding 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  antidumping  duty  finding. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  finding  on  sugar  from 
France. 

EFFECTIVE  DATE:  July  24. 1991. 

For  further  information  contact  Robert 
Marenick,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-5255. 
SUPPt.EMENTARY  INFORMATION:  On  June 
6, 1991  the  Department  of  Commerce 
("the  Department")  published  in  the 
Federal  Register  (58  FR  26052)  its  intent 
to  revoke  the  antidumping  duty  finding 
on  sugar  from  France  (44  FR  33878.  June 
13. 1979).  The  Department  may  revoke  a 
finding  if  the  Secretary  concludes  that 
the  finding  is  no  longer  of  interest  to 
parties.  We  had  not  received  a  request 
for  an  administrative  review  of  this 
finding  for  the  last  four  consecutive 
annual  anniversary  months  and 
therefore  published  a  notice  of  intent  to 
revoke  pursuant  to  353.25(d)(4)  of  the 
Department's  regulations  (19  CFR 
353.25(d)(4). 

On  June  27. 1991.  the  petitioner 
Florida  Sugar  Marketing  Association. 
Inc.  objected  to  our  intent  to  revoke  the 
finding.  On  June  2a  1991.  the  U.S.  Beet 
Sugar  Association  and  the  U.S.  Cane 


Sugar  Refiners'  Association,  interested 
parties,  also  objected  to  our  intent  to 
revoke  the  finding.  Therefore,  we  no 
longer  intend  to  revoke  the  finding. 

Dated  July  15, 1991. 
Joseph  A  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  91-17588  Filed  7-23-91,  8:45  amj 
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iA-428-0e2] 

Sugar  From  Germany;  Determination 
Not  To  Revoite  Antidumping  Duty 
Finding 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  antidumping  duty  finding. 

SUMMARr.  The  Department  of 
Conuncrce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  finding  on  sugar  from 
Germany. 

EFFECTIVE  DATE:  July  24.  1991. 

For  further  information  contact  Robert 
Marenick.  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-5255. 

SUPPLEMENTARY  INFORMATION:  On  June 

6. 1991  the  Department  of  Commerce 
("The  Department")  published  in  the 
Federal  Register  (56  FR  26053)  its  Intent 
to  revoke  the  antidumping  duty  finding 
on  sugar  from  Germany  (44  FR  33878. 
June  13. 1979).  The  Department  may 
revoke  a  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer  of 
interest  to  the  parties.  We  had  not 
received  a  request  for  an  administrative 
review  of  this  finding  for  the  last  four 
consecutive  annual  anniversary  months 
and  therefore  published  a  notice  of 
intent  to  revoke  pursuant  to  353.25(d)(4) 
of  the  Department's  regulations  (19  CFR 
353.25(d)(4). 

June  27, 1991.  the  petitioner  Florida 
Sugar  Marketing  Association,  Inc. 
objected  to  our  intent  to  revoke  the 
finding.  On  June  28. 1991.  the  U.S.  Beet 
Sugar  Association  and  the  U.S.  Cane 
Sugar  Refiners'  Association,  interested 
parties,  also  objected  to  our  intent  to 
revoke  the  finding.  Therefore,  we  no 
longer  intend  to  revoke  the  finding. 

Dated  July  15, 1991. 
Josfiph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  91-17589  Filed  7-23-91;  8:45  am] 
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[C-331-601] 

Certain  Fresh  Cut  Flowers  From 
Ecuador;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  June  6. 1991.  the 
Dep.irtmcnt  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  fresh  cut  flowers  from 
Ecuador.  We  have  now  completed  that 
review  and  determine  the  total  bounty 
or  grant  to  be  zero  for  five  companies 
end  112  percent  ad  valorem  for  all  other 
companies  during  the  period  January  1. 
1983  through  December  31, 1989. 

EFFECTIVE  DATE:  July  24. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Levy  or  Michael  Rollin,  Office 
of  Countervailing  Compliance. 
International  Trade  Administration,  U.S.- 
Department  of  Commerce.  Washington. 
DC  20230;  telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION! 

Background 

On  June  6, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  26062)  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  fresh  cut  flowers  from 
Ecuador  (52  FR  1361;  January  13, 1987). 
The  Department  has  now  completed  thai 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Ecuadorian  fresh  cut 
miniature  (spray)  carnations,  standard 
carnations,  standard  chrysanthemums 
and  pompon  chrysanthemums.  This 
merchandise  is  currently  classifiable 
under  items  0603.10.30,  0603.10.70  and 
0603.10.80  of  the  Harmonized  Tariff 
Schedule  (HTS).  Daisies  are  excluded 
from  Lhe  scope  of  the  countervailing 
duty  order.  "The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  the  period  January 
1, 1989  through  December  31, 1989  and 
nine  programs:  (1)  Short-term  FOPEX 
export  credit;  (2)  long-term  FOPEX 
export  credit;  (3)  Fund  for  the 
Development  of  Exportable  Production: 


(4)  short-term  FDEP  loans:  (I 
deductions  for  new  investm^ 
holidays;  (7)  tax  exemptions 
of  real  estate;  (8)  sales  and  i 
exemptions;  and  (9)  govemr 
refinancing  of  private  debt. 

Analysis  of  Commonts  Rece 

We  gave  interested  partie 
opportunity  to  comment  on  I 
preliminary  results.  We  rece 
commentsJ  I 

Final  Results  of  Review 

As  a  result  of  our  review, 
determine  the  total  bounty  o 
zero  for  Flores  Del  Ecuador, 
La  Antonia,  S.A.:  Floricola,  { 
Flores,  S.A.;  and  Victor  Gual 
and  1.12  percent  ad  valorem 
companies  during  the  period 
1989  through  Decerooer  .31. 1 

Therefore,  the  Department 
instruct  the  Customs  Service 
liquidate,  without  regard  to 
countervailing  duties,  shipmi 
merchandise  from  Flores  Del 
S.A.,  Flores  La  Antonia,  S.A. 
S.A.,  Quito  Flores,  S.A.,  and 
Cuala  Salazar  and  to  assess 
countervailing  duties  of  1.12 
the  f.o.b.  invoice  price  on  shi 
this  merchandise  from  all  oil 
entered,  or  withdrawn  from  \ 
for  consumption  on  or  after  J 
1989  and  exported  on  or  befc 
December  31. 1989. 

The  Department  will  also  i 
Customs  Service  to  waive  ca 
of  esti.Tiated  countervailing  d 
shipments  of  tliis  merchandis 
Flores  Del  Ecuador.  S.A..  Floi 
Antonia.  S.A.,  Floricola,  S.A., 
Flores,  S.A..  and  Victor  Guali 
and  to  collect  a  cash  deposit 
percent  of  the  f.o.b.  invoice  p 
shipments  from  all  other  firm 
or  withdrawn  from  warehous 
consumption  on  or  after  the  d 
publication  of  this  notice.  Thi 
requirement  shall  remain  in  e 
publication  of  the  final  result; 
next  administrative  review. 

Tliis  administrative  review 
are  in  accordance  with  sectio 
of  the  Tariff  Act  (19  U.S.C.  16 
and  19  CFR  355.22. 

Dated:  July  18, 1991. 

Marjorie  A  Chotllns, 

Acting  Assistant  Secretary  for  fm 
Administration. 

(FR  Doc.  91-17590  Filed  7-23-91: ) 
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[C-331-6011 

Certain  Fresh  Cut  Flowers  From 
Ecuador;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

aqency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  June  6. 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  fresh  cut  flowers  from 
Ecuador.  We  have  now  completed  that 
review  and  determine  the  total  bounty 
or  grant  to  be  zero  for  five  companies 
and  112  percent  ad  valorem  for  all  other 
companies  during  ibe  period  January  1, 
1980  through  December  31, 1989. 

EFFECTIVE  DATE:  July  24,  1991. 

FOR  FURTHER  INFORMATION  CONTACT 

F,lizabeth  Levy  or  Michael  RoUin,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S.- 
Department  of  Commerce,  Washington, 
DC  20230;  telephone;  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  6, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  26062)  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  certain  fresh  cut  flowers  from 
Ecuador  (52  FR  1361;  January  13, 1987). 
The  Department  has  now  completed  thai 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  cf  Ecuadorian  fresh  cut 
miniature  (spray)  carnations,  standard 
carnations,  standard  chrysanthemums 
and  pompon  chr>santhcmum8.  This 
merchandise  is  currently  classifiable 
under  items  0603.10.30,  0603.10.70  and 
0603.10.80  of  the  Harmonized  Tariff 
Schedule  (HTS).  Daisies  are  excluded 
from  Lhe  scope  of  the  countervailing 
duty  order.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  wTitten  description 
remains  dispositive. 

The  review  covers  the  period  January 
1, 1989  through  December  31, 1989  and 
nine  programs;  (1)  Short-term  FOPEX 
export  credit;  (2)  long-term  FOPEX 
export  credit;  (3)  Fund  for  the 
Development  of  Exportable  Production; 


(4)  short-term  FDEP  loans;  (5)  tax 
deductions  for  new  investment;  (6)  tax 
holidays;  (7)  tax  exemptions  for  transfer 
of  real  estate;  (8)  sales  and  income  tax 
exemptions;  and  (9)  government 
refinancing  of  private  debt. 

Analysis  of  Common  ts  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  total  bounty  or  grant  to  be 
zero  for  Flores  Del  Ecuador,  S.A.;  Flores 
La  Antonia,  S.A.;  Floricola,  S.A.;  Quito 
Flores,  S.A.:  and  Victor  Guala  Salazan 
and  1.12  percent  ad  valorem  for  all  other 
companies  during  the  period  January  1. 
1989  through  Decern  oer  .31. 1989. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  shipments  of  this 
merchandise  ft-om  Flores  Del  Ecuador, 
S.A.,  Flores  La  Antonia,  S.A.,  Floricola, 
S.A.,  Quito  Flores,  S.A..  and  Victor 
Cuala  Salazar  and  to  assess 
countervailing  duties  of  1.12  percent  of 
the  f.o.b.  invoice  price  on  shipments  of 
this  merchandise  from  all  other  firms 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  January  1. 
1989  and  exported  on  or  before 
December  31, 1989. 

The  Department  will  also  instruct  the 
Customs  Service  to  waive  cash  deposits 
of  estimated  countervailing  duties  on 
shipments  of  tliis  merchandise  from 
Flores  Del  Ecuador,  S.A.,  Flores  La 
Antonia,  S.A..  Floricola,  S.A.,  Quito 
Flores,  S.A..  and  Victor  Gu«la  Salazar, 
and  to  collect  a  cash  deposit  of  1.12 
percent  of  the  f.o.b.  invoice  price  on 
shipments  from  all  other  firms  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Tliis  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  July  18, 19S1. 

Marioria  A.  Chorilos. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-17590  Filed  7-23-91;  8:45  amj 
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Technology  Administration 

Patent  Licensing  Regulations  Revision; 
IMeetings 

Time  and  Date:  July  31, 1991  at  2  p.m. 

Place:  Herbert  C.  Hoover  Building. 
14th  and  Constitution  Avenues,  NW., 
Washington,  DC,  room  4830. 

Status:  Open  to  the  public. 

Matters  to  be  Considered:  The 
revision  of  the  government-wide  patent 
licensing  regulations  in  37  CFR  part  404, 
the  licensing  of  foreign  patents  owned 
by  the  Government  in  37  CFR  part  102. 
foreign  protection  of  Government 
inventions  in  37  CFR  part  101,  and 
domestic  rights  in  Government 
employee  inventions  in  37  CFR  part  501. 

Contact  Person  for  More  Information: 
Joseph  P.  Allen.  Director  of  the  Office  of 
Technology  Commercialization.  202- 
377-8100. 

Detmrah  L.  Wines-Smith, 
Assistant  Secretary  for  Technology  Policy. 
(FR  Doc.  91-17593  Filed  7-23^1;  8:45  am] 

BltXSNQ  CODE  3610-11-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Rber 
Textile  Products  Produced  or 
Manufactured  In  Malaysia 

July  18.  IWl. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 


EFFECTIVE  DATE  July  25. 1991. 

FOR  FURTHER  INFORMATION  CONTACT! 

Kim-Bang  Nguyen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6498.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

Tne  current  limits  for  Categories  347/ 
348  and  647/648  are  being  reduced  to 
account  for  carryforward  used  in  1990. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990).  Also 
see  55  FR  49675.  published  on  November 
30, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  .^reements. 

Committae  for  th«  Implementation  of  Textile 
AgreenMots 

July  18, 1991. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  CommisBioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  26, 1990,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  Imports 
of  certain  cotton,  wool  and  man-made  fiber 
textiles  and  textile  products  and  silk  blend 
and  other  vegetable  fiber  apparel,  produced 
or  manufactured  in  Malaysia  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1991  and  extends  through 
December  31. 1991. 

Effective  on  July  25, 1991,  you  are  directed 
to  amend  further  the  directive  dated 
November  26, 1990  to  decrease  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  (he  Governments  of  the  United 
States  and  Malaysia: 


Category 

hrnlt' 

347/348 

285.917  dozen. 

647/648  _.. 

1.102.270  dozen  o(  wtMtt 

not  more  than  794,371 

dozen  shall  be  in  C«t»- 

gofy  647-K'  and  not 

mof»     than      794  371 

dozen  shall  be  in  Cate- 

gory 648-K  ». 

■  Ttw  Hmiis  have  not  been  adiufited  to  account  for 
any  imports  exported  attar  Oeceoibar  31,  1990. 

•Cateoory  647-K:  oniv  HTS  numbers 
6103.23.0040.         6103.23.0045,         6 103  ?9  1020. 

6103  201030,  6103.43  1520,  6103  43  1540. 
6103.43.1550.  610343  1570.  (5103.49  1020. 
6103.49.1060,  6103.49  3014,  6112  12  0050. 
61 12  19.1050.  61 12.20  1060  and  61 13  00.0044. 

•Category  648-K:  ooty  HTS  numbert 
6104.23.0032.  6104.230034.  6104.29.1030, 

6104291040,  6104.292038,  6104,63.2010. 
6104632025,         6104.63.2030,         6104.635060. 

6104  69  2030.  6104.69.2060,  6104.69.3026. 
6112.12.0060,  611219.1060,  6112J0.1070. 
6113.00.0052  and  6117.90.0046 

The  Committee  for  tlie  Implementation  of 
Textile  Agreements  has  determined  tha« 
these  actions  fall  within  the  foreign  a^airt 
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exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553|a)(l). 
Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  91-17532  Filed  7-2J-91;  8:45  am] 

WLUNO  CODE  3S10-0n-F 


Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  Taiwan 

July  la  1991. 

AQENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(QTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  July  25,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kim-Bang  Nguyen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  informaUon  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  568-8791.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift  and  carryforward 
used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
publisheJ  on  December  10, 1990).  Also 
see  55  FR  50862,  puWished  on  December 
11, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committeo  for  the  Implementadon  of  Textile 
Agreements 

July  18.  1991. 

Commissioner  of  Customs, 


Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  5, 1990,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Taiwan  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 1991 
and  extends  through  December  31, 1991. 

Effective  on  July  25, 1991,  you  are  directed 
to  amend  the  directive  dated  December  5, 
1990  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
bilateral  agreement  effected  by  exchange  of 
notes  dated  August  21, 1990  and  September 
28,1990: 


Category 

Adjusted  twelve-nionttt  IhrM  * 

Sublevelsfn 

Group  1 

225/317/326 

33,764.738  square  meters. 

314 

24.917,821  square  meters. 

361 

1.234,696  numt)er8. 

61 1 

2,540.1 17  square  meters. 

Sut>leve(8in 

Group  II 

338 „..„. 

121,436  dozen. 

338/339 „.. 

776,274  dozen. 

340 

1,222.221  dozen. 

342 „ 

244,853  dozen. 

347/346 

1.288  567  dozen 

359-C/659-C' 

1,534,104  kitogram*. 

359-H/650-H  • 

4.770,279  kitograms. 

433 

13  6E4  dflTAn 

435 ™ 

19,773  dozea 

442 

38,565  dozen. 

443 

46.414  numt)ers. 

444 

116  82S  rMimhArs 

447/448 

18  812  dozen 

633/634/635 

1,594,154  dozen  of  which  not 

more    ttian    959,317    dozen 

s^aN  t>e  in  Categories  633/634 

and   not  more  than  809,791 

dozen   shall   be  In   Category 

635. 

636 

335  045  da7<>n 

638/639 

6  851  155  do2an 

640 

2,085,180  dozen  of  which  not 
more   than    1,361,080   dozen 

Shan  be  in  Category  640-Y*. 

642 

699,237  dozen. 
1,134.906  numbers. 
5  544  935  dozen 

644 

647/648 

65&-S* 

1,902,708  kilograms. 

'  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  Decembe--  31,  1990. 

•Category  359-C;  only  HTS  numbers 
6103.42.2025,  6103.49.3034,  6104.62.1020, 
6104.69.3010,  6114.20  0048,  6114.20.0052 
6203  42  2010.  6203  42  2090,  6204  62  2010 

6211.32.0010,  6211.32.0025  and  6211.42  0010;  Cat- 
egory 659-C:  only  HTS  numbers  6103.23.0055 
6103.432020.  610349.2000,  6103493038, 

6104  63  1020,  6104.69.1000,  6104  69.1014 

6114.30  3044,  6114.30.3054.  6203.43  2010 

6203.43  2090.  6203.49.1010,  6203.49  1090 

6204.63.1510,  6204.69.1010,  6210.10.4015 

6211.33.0010,  6211.33.0017  and  6211.43.0010. 

•Category  359-H:  only  HTS  numbers 
6505.90.1540  and  6506.90  2060;  Category  659-H- 
only  HTS  numbers  6502.00  9030.  6504  00  9015 
6504  00.9060,  6505.90  5090,  6505.90  6090 

6506.90.7090  and  6605.90.8090. 

•Category  640-Y:  only  HTS  numbers 
6205.30.2010,  6205.302020,  6205.30.2060  and 
620530.2060. 

'Categofy  65&-S:  only  HTS  numbers 
6112.31.0010.         6112.31.0020,         6112.41.0010, 


6112.41.0020,6112.41.0030,  6112.41.0040, 

6211.11.1010,     6211.11.1020,     6211.12.1010     and 
6211.12.1020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Auggle  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  91-17533  FUed  7-23-91;  8:45  am] 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Wool 
Textile  Products  Produced  or 
Manufactured  In  Uruguay 

)uly  18. 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTn/E  date:  July  25, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Bivens  Collinson.  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  506-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  exchange  of  notes  dated  June  20 
and  July  3. 1991,  the  Governments  of  the 
United  States  and  Uruguay  agreed  to 
extend  their  current  bilateral  agreement 
to  extend  through  June  30, 1992. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  July  1, 1991  through 
June  30, 1992. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs.  U.S.  Department  of 
State  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  55  FR 
published  on  December  10, 1! 
The  letter  to  the  Commissii 
Customs  and  the  actions  taki 
to  it  are  not  designed  to  impl 
the  provisions  of  the  bilatera 
agreement,  but  are  designed 
only  in  the  implementation  o: 
its  provisions. 
Auggie  D.  Tantillo, 
Chairman,  Committee  for  the  Imi 
of  Textile  Agreements. 

Committee  for  the  Implementatic 
Agreements 

July  18. 1991. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Wa 
20229. 
Dear  Commissioner  Under  the 
section  204  of  the  /^cultural  A( 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  Interna  ti 
in  Textiles  done  at  Geneva  on  D< 
1973,  as  further  extended  on  July 
pursuant  to  the  Bilateral  Cotton  i 
Textile  Agreement,  effected  by  e: 
notes  dated  December  30. 1983  ai 
23, 1964,  as  amended  and  extend 
the  Governments  of  the  United  S 
Uruguay;  and  in  accordance  with 
provisions  of  Executive  Order  lli 
3, 1972,  as  amended,  you  are  dire 
prohibit,  effective  on  July  25. 199: 
the  United  States  for  consumptio 
withdrawal  from  warehouse  for  ( 
of  cotton  and  wool  textile  produc 
following  categories,  produced  oi 
manufactured  in  Uruguay  and  ex 
during  the  twelve-month  period  b 
July  1, 1991  and  extending  throug 
1992,  in  excess  of  the  following  1e 
restraint: 


Category 

Twelve-month  re 

334 „ 

335 _... 

410 

98,259  dozen. 

84,586  dozen. 

2,686,740     squar* 
which       not 
1,535,281  squar 
be  In  Category 
not     more     th( 
square  meters  s 
egory  410-8* 

16,043  dozen. 

23,934  dozen. 

43,337  dozen. 

34.193  dozen. 

433 

434 

435 

442 

■  The  limits  have  not  been  adjusted 
any  imports  exported  after  June  30,  1 9 
•Category       410-A:       only       HT 


itegory 
5111.11.3000, 
5111.19.2000, 
5111.19.6060, 
5111.30.9000, 
5212.11.1010. 
5212.14.1010, 
5212.22.1010, 
5212.25.1010, 
5407.92.0510. 
5408.31.0510, 
5408.34.0510, 
5515.92.0610 


only 
5111.11.7030, 
5111.19.6020, 
5111.19.6060. 
5111.90.3000. 
5212.12.1010. 
5212.15.1010, 
5212.23.1010, 
5311.00,2000, 
5407.93.0510. 
5408  32.0510, 
551513.0510, 
5516.31.0510, 


5516.33  0510,  6616.34  0510  and  6301. 
•Category       410-8:       on4y       HT 
5007.10.6030,         5007.90.6030, 
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'reasury,  Washington,  DC 

er.  This  directive  amends, 
the  directive  issued  to 
1990,  by  the  Chainnan, 
nplementation  of  Textile 
rective  concerns  imports 
)ol.  man-made  fiber,  silk 
stable  Hber  textiles  and 
duced  or  manufactured  in 
d  during  the  twelve- 
began  on  January  1, 1991 
December  31. 1991. 
5, 1991.  you  are  directed 
ve  dated  December  5. 
lits  for  the  following 
led  under  the  terms  of  the 
effected  by  exchange  of 
21. 1990  and  September 


il|u8ted  twetve-month  llnntt ' 


'64,738  square  meters. 
117,821  square  meters. 
K,69e  numt)ers. 
0.1 17  square  meters. 


436  dozen. 
274  dozea 
2.221  dozen. 
853  dozen. 
8.567  dozen. 
4,104  kilograms. 
0,279  Kilograms. 
54  dozen. 
73  dozert 
65  dozen. 
14  numt)«rs. 
825  rHjmt>ers. 
12  dozen. 

4.154  dozen  of  which  not 
xe  than  959.317  dozen 
aN  be  in  Categories  633/634 
d  not  more  than  809,791 
zen  shall  be  in  Category 
5. 

J45  dozen. 

1.155  dozen. 

5,180  dozen  of  which  not 
>re   than    1,361.080   dozen 
all  be  in  Category  640-Y«. 
?37  dozen. 
t.906  numbers. 
1,935  dozen. 
2,708  kilograms. 

)een  adjustod  to  account  for 
ar  Decemt>e'  31,  1990. 

only  HTS  numbers 
49.3034.  6104.62.1020, 

20  0048.  6114.20.0052. 

42  2090,  6204.62.2010. 

025  and  6211.42  0010;  Cat- 
S  numbers  6103.23.0055. 
49.2000,  610349.3038. 

69.1000.  610469.3014, 

6203.43  2010, 
6203.49  1090, 
6210.10.4015, 
D17  and  6211.43.0010. 

oniy  HTS  numbers 
902060;  Category  659-H: 
i02  00  9030,  6504  00.9015, 
90  5090,  6605,90.6090. 

10  8090. 

only  HTS  numbers 
2020,     6205.30.2060     and 


30.3054. 
49.1010. 
69.1010, 


6112.41.0020.6112.41.0030.  6112.41.0040, 

6211.11.1010.     6211.11.1020.     6211.12.1010     and 
6211.12.1020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Auggle  D.  TantiUo, 

Chainnan,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  91-17533  Filed  7-23-91;  8:45  am] 

BiUINO  CODE  SSIO-OR-f 


onty 
31.0020, 


HTS       numbers 
6112.41.0010, 


Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Wool 
Textile  Products  Produced  or 
Manufactured  In  Uruguay 

July  18, 1991. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  July  25, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Bivens  Collinson.  International 
Trade  Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  506-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S  C.  1854). 

In  exchange  of  notes  dated  June  20 
and  July  3, 1991,  the  Governments  of  the 
United  States  and  Uruguay  agreed  to 
extend  their  current  bilateral  agreement 
to  extend  through  June  30, 1992. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  period  July  1, 1991  through 
June  30, 1992. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  of 
State  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  55  FR  50756, 
published  on  December  10. 1990). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisi^ons  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  18. 1991. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  July  31, 1986; 
pursuant  to  the  Bilateral  Cotton  and  Wool 
Textile  Agreement,  effected  by  exchange  of 
notes  dated  December  30. 1983  and  January 
23, 1984,  as  amended  and  extended,  between 
the  Governments  of  the  United  States  and 
Uruguay;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3. 1972,  as  amended,  you  are  directed  to 
prohibit,  effective  on  July  25. 1991,  entry  into 
the  United  Slates  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  wool  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Uruguay  and  exported 
during  the  twelve-month  period  beginning  on 
July  1, 1991  and  extending  through  June  30, 
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1992,  in  exct 
restraint: 

a8( 

}f  the  following  levels  of 

Category 

Twelve-month  restraint  limit ' 

334 „ „... 

335 

96,259  dozen. 
84.586  dozea 

410 

2,686,740  square  meters  of 
wlitcli  not  more  than 
1.535.281  square  meters  shall 
be  In  Category  410-A*  and 
not  more  than  2,473,507 
square  meters  shall  be  in  Cat- 
egory 410-8' 

16  043  dozen 

433 

1 

434 

435 

442 

23,934  dozen. 
48.337  dozen. 
34.193  dozen. 

'  The  limits  hsve  not  been  adjusted  to  account  for 
any  imports  exported  after  June  30.  1991. 

•Category       410-A:       only       HTS       numbers 
5111.11.3000.  5111.11.7030.  5111.11.7060. 

5111.19.2000.  5111.19.6020,  5111.19.6040, 
6111.19.6060,  5111.19.6060,  5111.20.9000, 
5111.30.9000,  5111.90.3000,  5111.90.9000. 
5212.11.1010.  5212.12.1010.  5212.13.1010. 
5212.14.1010.  5212.151010,  5212.21.1010, 
5212.22.1010,  5212.23.1010.  5212.24  1010, 
5212.25.1010.  5311.00.2000,  5407  910510. 

5407.92.0510.  5407.93.0510.  5407  94  0510 

5408.31.0510,  540832.0510,  5408.330510, 

5408.34.0510,  5515  13.0510,  551522.0510, 
5515.92.0510.  551631.0510.  551632.0510. 
5516.33.0510,  5616.34  0510  and  6301.20.0020. 

•Category       410-8:       onJy       HTS       numbers 
5007.10.6030,         5007.90.6030,         5112,11,2030, 


5112,11,2060. 
5112,19,9030. 
5112.19,9060, 
5112.90,3000. 
5212,11,1020. 
5212,14,1020, 
5212,22.1020. 
5212,25,1020, 
5407,91,0520, 
5407.94,0520, 
5408  33.0520, 
5515.22  0520, 
5516,32,0520, 


5112,19,9010, 
5112,19,9040. 
5112,20,3000. 
5112  90,9010. 
5212,12,1020, 
5212.15.1020, 
5212,23  1020, 
5309.21.2000, 
5407.92.0520, 
5408.31  0520, 
5408.34  0620. 
5515  92  0520. 
5516,33,0520  and 


5112,19,9020. 
5112,19.9050. 
5112,30,3000. 
5112.90.9090, 
5212,13.1020, 
5212,21.1020, 
5212.241020, 
5309.29.2000, 
6407  93.0520, 
5408.32.0520, 
6515.13.0520, 
551631.0520. 
5516,34,0520, 


Monitoring  data  for  the  aforementioned 
categories  shall  be  retained  and  charged  to 
the  limits  set  forth  in  this  directive. 

Imports  charged  to  these  category  limits  for 
the  period  July  1, 1990  through  June  30, 1991 
shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  In  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Uruguay. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  91-17531  Filed  7-23-91;  8:45  am) 
StLUNQ  CODE  3S1(MM-F 


Overshipment  and  Transshipment 
Charges  for  Cotton  Toweis  Produced 
and  Manufactured  in  Paltistan 

July  19, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  charging 

imports  of  overshipments  and 

transshipments. 

EFFECTIVE  DATE:  July  26.  1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Anne  Novak.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 


Pursuant  to  an  agreement,  effected  by 
exchange  of  letters  dated  October  6  and 
7, 1988.  between  the  Governments  of  the 
United  States  and  Pakistan,  the  United 
States  Government  is  charging  159.867 
kilograms  to  the  current  limit  for  cotton 
towels  in  Category  369-S.  These  are 
overshipment  charges  for  1989  and  1990 
and  combined  overshipment  and 
transshipment  charges  for  1991. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10. 1990).  AJso 
see  53  FR  18331.  published  on  May  23, 
1988;  and  55  FR  53322,  published  on 
December  28, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  In  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioa  of  Textile 
Agreements 

July  19. 1991. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  To  facilitate 
implementation  of  the  Bilateral  Cotton.  Man- 
Made  Fiber.  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement,  ejected  by 
exchange  of  notes  dated  May  20. 1987  and 
June  11, 1987,  as  amended,  between  the 
Governments  of  the  United  States  and 
Pakistan,  and  pursuant  to  the  exchange  of 
notes  dated  October  6  and  October  7. 1988 
concerning  the  charging  of  overshipments 
and  transshipments,  I  request  that,  effective 
'  on  July  26. 1991,  you  charge  159.867  kilograms 
to  the  current  limit  established  in  the 
directive  dated  December  24. 1990  for  cotton 
textile  products  in  Category  360-S  ', 
produced  or  manufactured  in  Pakistan. 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 

Auggie  D.  Tantillo 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  91-17584  Filed  7-23-91,  8:45  am) 

BIUJNOCOOE  3S1(MM-F 


•  Category  3«9-S:  only  HTS  number  6307 10.2005. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[FAR  Cas*  91-32] 

Corrections  to  OMB  Clearance 
Requests 

AQENCiES:  Department  of  Defense 
POD).  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Corrections  to  OMB  notices. 

1.  At  56  FR  31391.  July  10. 1991.  a 
request  to  review  and  approve  a  new 
information  collection  requirement 
concerning  Superseding  Part  Numbers 
and  Superseding  Parts  was  published.  In 
the  third  column,  under  Supplementary 
INFOmNATKM.  the  Purpose  is  corrected 
to  read  as  set  forth  below: 

A.  Purpose 

The  Federal  Acquisition  Regulation 
(FAR),  section  10.004,  permits  the  use  of 
purchase  descriptions,  subject  to  certain 
limitations,  when  authorized  by  FAR 
10.006  or  when  no  applicable 
specification  exists.  When  acquiring 
items  identified  only  by  manufacturer's 
name  and  part  number,  it  is  necessary  to 
(a)  Provide  a  means  for  offerors  to 
identify  part  numbers  that  are  obsolete 
or  otherwise  incorrect  and  (b)  describe 
the  documentation  an  offeror  must 
submit  to  supp  jrt  the  change.  The 
information  provided  by  offerors 
enables  the  Government  to  validate  the 
part  number  change  and  update  the 
requirements  data  and  solicitation 
accordingly. 

2.  At  56  FR  31392,  July  10, 1991.  a 
request  to  review  and  approve  a  new 
information  collection  requirement 
concerning  Brand  Name  or  Equal 
purchase  descriptions  was  published.  In 
the  first  column,  the  first  line  should 
read  (FAR  Case  91-32),  and  under 
SUPPLEMeNTARY  INFORMATION,  the 

Purpose  is  corrected  to  read  as  set  forth 
below: 

A.  Purpose 

The  Federal  Acquisition  Regulation 
(FAR),  section  10.004,  (a)  permits  the  use 
of  "brand  name  or  equal"  purchase 
descriptions  when  an  adequate 
specification  or  more  detailed 
description  cannot  feasibly  be  made 
available  by  any  means  other  than 
inspection  and  analysis  in  time  for  the 
acquisition  under  consideration,  and  (b) 
states  that  agencies  should  provide 
detailed  guidance  and  necessary  clauses 


for  use  by  contracting  activities  when 
using  this  technique.  To  provide  a 
means  for  firms  to  offer  "equal" 
products,  the  provision  identifies  the 
information  that  must  be  furnished  with 
the  offer  to  enable  the  Government  to 
determine  that  the  "equal"  product  is 
acceptable.  The  provision  requires  this 
information  provided  by  offerors 
enables  the  Government  to  determine 
whether  the  "equal"  product  is 
acceptable. 

Dated:  )uly  17. 1991. 
Bevnly  Fayson. 
FAR  Secretariat 
[FR  Doc.  91-17546  Filed  7-23-91;  8:45  amj 

BIUJNO  CODE  aa20-34-«l 


Public  Infomuition  Collection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44.  Chapter 
35) 

Title,  Applicable  form,  and 
Applicable  Control  Number  DOD  FAR 
Supplement,  part  227.  Patents.  Data  and 
Copyrights;  No  form;  Control  Number 
0704-0240. 

Type  of  Request:  Expedited 
Submission — Approved  date  Requested: 
August  15. 1991. 

Average  Burden  Hours/Minutes  per 
Response:  79.471  Hours. 

Responses  Per  Respondent:  1. 

Number  of  Respondents:  16.560. 

Annual  Burden  Hours:  2.307,240. 

Annual  Responses:  16.560. 

Needs  and  Uses:  This  request 
concerns  information  collection  and 
recordkeepking  requirements  related  to 
Technical  Data.  Software  Copyrights 
and  Contracts. 

Affected  Public:  Businesses  or  other 
for-profit  and  Small  Businesses. 

Frequency:  On  Occasion. 

Respondents  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DOD,  room 
3235.  New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 


Davis  Highway,  suite  1204.  Arlington. 
Virginia,  2220^-4302. 

Dated:  )oly  19, 1991. 
LMBynnm. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc  91-17544  Filed  7-23-91;  8:45  am) 

BIUJNO  COOe  M1O-0t-M 

Office  of  the  Secretary 

Defense  Environmental  Response 
Tasic  Force;  Opportunity  to  Comment 

aoency:  Office  of  the  Assistant 
Secretary  of  Defense  (Production  and 
Logistics),  DOD. 

action:  Notice  of  Opportunity  to 
Comment 

summary:  Notice  is  hereby  given  that 
the  Defense  Environmental  Response 
Task  Force  will  leave  its  record  open  for 
written  public  comment  until  July  31, 
1991.  The  purpose  of  the  Task  Force  is  to 
consider  issues  related  to  the 
improvement  of  interagency 
coordination  of  environmental  response 
actions  at  military  installations 
scheduled  for  clostu^  pursuant  to  Public 
Law  100-526.  The  Task  Force  is  also 
considering  consolidation  and 
streamlining  of  current  practices  with 
respect  to  such  actions  and  consider 
recommendations  regarding  changes  to 
existing  laws,  regulations,  and 
administrative  policies. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Kevin  Doxey,  Task  Force  Executive 
Director,  Office  of  the  Deputy  Assistant 
Secretary  of  Defense  (Environment), 
room  206.  400  Army  Navy  Drive, 
Arlington,  Virginia,  22202-2884; 
telephone  (703)  695-7007. 

Dated:  July  19. 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 

(FR  Doc.  91-17545  Filed  7-23-91;  8:45  am) 
BILLINO  COOE  MIO-OI-H 


Corps  Of  Eneineers;  Department  of 
The  Army 

Intent  To  Prepare  Draft  Environmental 
Impact  Statement  (DEIS)  for 
Construction  of  Variable  Width  Levee 
Setbaclcs  and/or  Other  Measures  To 
Control  Sediment  and  Flooding  in  the 
Ablaca  Creek  Watershed,  Leflore 
County,  Ml 

AOtNCV:  U.S.  Army  Corps  of  Engineers. 
Vicksburg  District.  DOD. 


action;  Notice  of  intent. 

summary:  The  purpose  of  t 
action  is  to  reduce  fiooding 
sedimentation  problems  in 
adjacent  to  the  Abiaca  Crei 
Mathews  Brake  National  V\ 
Refuge  into  which  the  creel 

FOR  FURTHER  INFORMATION 

Mr.  Wendell  L  King.  Vicksl 
Corps  of  Engineers.  ATTN: 
Q,  3513  1-20  Frontage  Road 
Mississippi  39180-5191. 

EFFECTIve  DATE:  July  24, 19) 

SUPPLEMENTARY  INFORMATI 

proposed  Abiaca  Creek  sed 
flood  control  measures  are 
of  the  Demonstration  Erosic 
Project,  which  were  initiall3 
by  Public  Law  98-8.  "The  Ei 
Jobs  Appropriation  Act  of  1 
Law  98-50,  "The  Energy  an( 
Development  Appropriatior 
Fiscal  Year  1984."  directed 
by  the  U.S.  Army  Corps  of  I 
and  the  U.S.  Department  of 
Soil  Conservation  Service,  i 
foothill  areas  of  the  Yazoo  I 

2.  A  range  of  alternatives 
but  not  limited  to,  the  follov 
considered:  No  action;  conti 
mine  operations  in  the  hills; 
of  a  leveed  floodway;  and  c 
of  a  hill  hne  dam. 

3.  a.  A  scoping  meeting  is 
scheduled  to  be  held  at  7  p.i 
1991  in  the  city  of  Greenwoc 
Mississippi,  at  the  Youth  Ce 
notices  will  be  published  to 
general  public. 

b.  Significant  issues  tenta 
identified  include  bottom-la 
hardwoods/wetlands,  watei 
fisheries,  water  quality,  end 
species,  cultural  resources, 
socioeconomic  conditions,  e 
Additional  environmental  n 
may  be  identified  during  the 
process,    i 

c.  The  Soil  Conservation  J 
Environmental  Protection  A; 
Fish  and  Wildlife  Service,  ai 
Mississippi  Department  of  V 
Fisheries,  and  Parks  will  be 
participate  as  cooperating  aj 

4.  A  DEIS  will  be  availabl 
by  the  public  during  FY  92. 

Kenneth  L  Denton, 

Alternate  Army  Federal  Registe 
Officer 

(FR  Doc.  91-17489  Filed  7-23-91 

MLUNO  COOC  a710-M>-M 
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Davis  Highway,  suite  1204,  Arlington, 
Virginia,  2220^-4302. 

Dated:  July  19, 1991. 
LM-Bynnm, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doa  91-17544  Filed  7-23-91;  8:45  am] 

BILUNO  COOe  M1O-0t-« 

Offic*  of  tfM  Secretary 

Defense  Environmental  Response 
Task  Force;  Opportunity  to  Comment 

aqency:  Office  of  the  Assistant 
Secretary  of  Defense  (Production  and 
Logistics).  DOD. 

ACTION:  Notice  of  Opportunity  to 
Comment. 

summary:  Notice  is  hereby  given  that 
the  Defense  Environmental  Response 
Task  Force  will  leave  its  record  open  for 
written  public  comment  until  July  31, 
1991.  The  purpose  of  the  Task  Force  is  to 
consider  issues  related  to  the 
improvement  of  interagency 
coordination  of  environmental  response 
actions  at  military  installations 
scheduled  for  closure  pursuant  to  Public 
Law  100-526.  The  Task  Force  is  also 
considering  consolidation  and 
streamlining  of  current  practices  with 
respect  to  such  actions  and  consider 
recommendations  regarding  changes  to 
existing  laws,  regulations,  and 
administrative  policies. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kevin  Doxey.  Task  Force  Executive 
Director.  Office  of  the  Deputy  Assistant 
Secretary  of  Defense  (Environment}, 
room  206,  400  Army  Navy  Drive, 
Arlington.  Virginia,  22202-2884; 
telephone  (703)  695-7007. 

Dated:  )uly  19. 1981. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 

[FR  Doc.  91-17545  Filed  7-23-91;  8:45  am] 
BILLINQ  COOE  M10-01-II 


Corps  of  EnQineers;  Department  of 
The  Army 

Intent  To  Prepare  Draft  Environmental 
Impact  Statement  (DEIS)  for 
Construction  of  Variable  Width  t.evee 
Setbacks  and/or  Other  Measures  To 
Control  Sediment  and  Fk>od!ng  In  the 
Ablaca  Creek  Watershed,  LefkMre 
County,  Ml 

AOCNCV:  U.S.  Army  Corps  of  Engineers, 
Vicksburg  Distirict,  DOD. 


ACTION:  Notice  of  intent. 

summary:  The  purpose  of  the  proposed 
action  is  to  reduce  flooding  and  severe 
sedimentation  problems  in  lands 
adjacent  to  the  Abiaca  Creek  and  the 
Mathews  Brake  National  Wildlife 
Refuge  into  which  the  creek  flows. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wendell  L.  King.  Vicksburg  Distinct 
Corps  of  Engineers.  ATTN:  CELMK-PD- 
Q.  3513  1-20  Frontage  Road.  Vicksburg. 
Mississippi  39180-5191. 

EFFECTIVS  DATE:  July  24, 1991. 

SUPPLEMENTARY  INFORMATION:  1.  The 

proposed  Abiaca  Creek  sediment  and 
flood  control  measures  are  components 
of  the  Demonstration  Erosion  Control 
Project,  which  were  initially  authorized 
by  Public  Law  98-8.  "The  Emergency 
Jobs  Appropriation  Act  of  1983."  Public 
Law  98-50,  "The  Energy  and  Water 
Development  Appropriation  Act  for 
Fiscal  Year  1984."  directed  joint  effort 
by  the  U.S.  Army  Corps  of  Engineers 
and  the  U.S.  Department  of  Agriculture, 
Soil  Conservation  Service,  for  the 
foothill  areas  of  the  Yazoo  Basin. 

2.  A  range  of  alternatives  to  include, 
but  not  limited  to.  the  following  will  be 
considered:  No  action:  control  of  gravel 
mine  operations  in  the  hills;  construction 
of  a  leveed  floodway;  and  construction 
of  a  hill  line  dam. 

3.  a.  A  scoping  meeting  is  tentatively 
scheduled  to  be  held  at  7  p.m.  on  31  July 
1991  in  the  city  of  Greenwood. 
Mississippi,  at  die  Youth  Center.  Public 
notices  will  be  published  to  inform  the 
general  public. 

b.  Significant  issues  tentatively 
identified  include  bottom-land 
hardwoods/wetiands.  waterfowl, 
fisheries,  water  quality,  endangered 
species,  cultiu-al  resources, 
socioeconomic  conditions,  etc. 
Additional  environmental  requirements 
may  be  identified  during  the  scoping 
process,    i  I 

c.  The  Soil  Conservation  Service. 
Environmental  Protection  Agency.  U.S. 
Fish  and  Wildlife  Service,  and  the 
Mississippi  Department  of  Wildlife. 
Fisheries,  and  Parks  will  be  invited  to 
participate  as  cooperating  agencies. 

4.  A  DEIS  will  be  available  for  review 
by  die  public  during  FY  92. 

Kenneth  L  Denton, 

Alternate  Army  Federal  Register  Liaison 
Officer 

[FR  Doc.  91-17489  Filed  7-23-91;  8:45  am] 
MLUNO  cooc  ario-PO-M 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  24SA  and  246B] 

Rehabilitation  Training:  Rehabilitation 
Short-Term  Training;  Notice  inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1991 

Purpose  of  Program:  This  program  Is 
designed  for  the  support  of  special 
seminars,  institutes,  workshops,  and 
other  short-term  courses  in  technical 
matters  relating  to  the  delivery  of 
vocational,  medical,  social,  and 
psychological  rehabilitation  services. 

Eligible  Applicants:  State  agencies 
and  other  public  or  nonprofit  agencies 
and  organizations,  including  institutions 
of  higher  education,  are  eligible  for 
assistance  under  the  Rehabilitation 
Short-Term  Training  Program. 

Deadline  for  Transmittal  of 
Applications:  August  23. 1991. 

Deadline  for  Intergovernmental 
Review:  September  2. 1991. 

Applications  Available:  July  24. 1991. 

A  vailable  Funds:  $400,000. 

Estimated  Average  Size  of  Awards: 
$200,000. 

Specific  information  regarding  the 
estimated  range  of  awards  and  number 
of  awards  appears  on  the  chart  in  this 
notice. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  12  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administi'ative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79.  80.  81,  82.  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  385  and  390. 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  publication  of  final  priorities. 
However,  In  this  case  it  Is  essential  to 
sohclt  applications  on  the  basis  of  the 
notice  of  proposed  priorities  as 
published  in  the  Federal  Register  on 
May  13. 1991  (56  FR  22084)  and  as 
amended  in  response  to  public 
comments,  because  the  Department's 
authority  to  obligate  these  funds  will 
expire  on  September  30, 1991. 

In  response  to  the  Secretary's  notice 
of  proposed  priorities.  20  parties 
submitted  comments.  The  following  is  a 
summary  of  the  changes  that  are 
expected  to  be  made  In  die  final 
priorities  based  upon  public  comments. 

Priority  1— Rehabilitation  Short-Tetm 
Training — Implementation  of  the 
Americans  With  Disabilities  Act  (ADA) 

One  commenter  suggested  that  the 
training  Include  a  focus  on  the 
legislative  and  philosophic  history  of  the 
independent  living  and  civil  rights 


movement  for  people  with  disabilities. 
Other  commenters  suggested  that  the 
training  include  a  focus  on  the 
independent  living  philosophy  and  the 
attitudinal  variables  that  prompted  the 
passage  of  the  ADA. 

The  Secretary  agrees  that  It  Is 
important  for  the  training  to  include  a 
focus  on  the  legislative  and  philosophic 
history  of  the  independent  living  and 
civil  rights  movement  for  people  with 
disabilities.  This  will  provide 
background  regarding  the  impetus  for 
the  ADA.  A  change  is  expected  in  the 
final  priority  to  require  that  the  training 
Include  Information  on  the  legislative 
and  philosophic  history  of  the 
independent  living  and  civil  rights 
movement  for  people  with  disabilities. 

A  commenter  suggested  the  the 
priority  include  the  requirement  that 
persons  with  disabilities  be  involved  in 
the  development  of  this  training.  The 
Secretary  agrees  that  the  involvement  of 
persons  with  disabilities  in  the 
development  and  provision  of  this 
training  is  an  important  factor.  A  change 
is  expected  in  the  final  priority  to 
require  that  individuals  with  disabilities 
be  Involved  In  the  development  and 
dehvery  of  training  under  this  priority. 
One  commenter  suggested  that  It  Is  ■ 
confusing  to  require  that  the  training 
address  the  legal  and  professional 
liabilities  of  vocational  rehabilitation 
and  independent  hving  professionals  m 
the  provision  of  services  and 
Information  regarding  compliance  with 
the  requirements  of  the  ADA.  The 
Secretary  agrees  that  this  requirement 
may  be  confusing  and  misinterpreted. 
The  Intent  was  to  provide  training  on 
the  limits  imposed  by  the  ADA 
regarding  the  disclosure  of  information 
to  a  potential  employer  about  an 
Individual's  disability.  This  Information 
can  be  provided  under  the  general 
training  regarding  the  ADA  and  its 
Implementing  regulations.  It  is  expected 
that  this  requirement  will  be  eliminated 
in  the  final  priority. 

Three  commenters  suggested  that  the 
audience  for  this  ti-aining  be  expanded 
to  include  employers  and  trainers  of 
employer  personnel,  and  that  the 
training  address  employers'  skills  in 
hiring,  accommodating,  and  supervising 
employees  with  disabilities.  Another 
commenter  suggested  that  the  intended 
audience  include  personnel  from 
Independent  living  centers.  Other 
conunents  were  rec^eived  relating  to  the 
Inclusion  of  personnel  from 
rehabilitation  facilities  In  the  training 
audience. 

Rehabilitation  Short-Term  Training 
funds  can  only  be  used  to  train 
personnel  that  provide  vocational, 
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medical,  social,  and  psychological 
rehabilitation  services.  The  U.S.  Equal 
Employment  Opportimity  Commission 
(EEOC)  and  the  U.S.  Department  of 
justice  (DOJ)  are  required  to  train  and 
provide  technical  assistance  to 
employers  on  the  employment-related 
and  public  accommodation  provisions  of 
the  ADA.  In  addition,  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  is 
planning  training  for  employers  on  the 
ADA.  This  priority  requires  that  the 
short-term  training  be  coordinated  with 
the  ADA-related  training  to  be  funded 
by  NIDRR.  The  training  audience 
includes  personnel  from  independent 
living  centers,  rehabilitation  facilities, 
and  other  community-based 
rehabilitation  programs.  No  changes  are 
expected  in  the  final  priority  based  upon 
these  comments. 

One  commenter  suggested  that  the 
training  be  conducted  in  a  specific  State 
since  out-of-State  travel  may  not  be 
possible.  Another  commenter  suggested 
that  the  training  include  a  "network" 
approach  so  that  national  organizations 
can  replicate  the  training  for  State 
chapters.  A  third  commenter  suggested 
that  the  project  include  a  specific 
dissemination  plan  for  the  course 
material  and  outline.  One  commenter 
disagreed  with  the  "train-the-trainer" 
approach  and  suggested  that  the  priority 
include  training  of  direct  service 
providers  and  individuals  with 
disabilities.  The  same  commenters 
suggested  that  the  training  be 
competency-based  and  that  participants 
be  required  to  demonstrate  their 
mastery  in  all  training  areas. 

The  intent  of  the  priority  is  a  "train- 
the-trainer"  approach  so  that  the 
training  can  be  replicated  at  the  State 
and  local  levels.  The  Secretary  believes 
that  this  approach  is  die  most  effective 
mechanism  given  the  limited  amount  of 
funds  available  for  this  project.  While 
the  training  may  be  conducted  in  one 
central  location,  training  materials  must 
be  made  available  for  dissemination  to 
undergraduate  and  graduate 
rehabilitation  education  programs  and 
in-service  and  post-employment  training 
programs  funded  under  the 
Rehabilitation  Act  (Act)  of  1973,  as 
amended,  for  repUcation.  A  specific 
dissemination  plan  is  not  needed  as  the 
Department  will  disseminate  the  course 
material  and  outline  to  State  vocational 
rehabilitation  in-service  programs, 
regional  rehabilitation  continuing 
education  programs,  and  certain  long- 
term  training  projects  funded  under 
section  304  of  die  Act  While  no  changes 
are  expected  to  be  made  to  die  priority 
concerning  competency-based  training, 


all  projects  under  the  priority  will  be 
required  to  submit  an  evaluation  plan  to 
assess  the  effectiveness  of  their  training. 
In  addition,  it  is  expected  diat  the  final 
priority  will  be  revised  to  more  clearly 
state  that  the  project  must  produce  a 
course  outline  and  sample  course 
materials  for  replication  purposess. 
A  commenter  suggested  that  the 
training  on  skills  needed  to  assist 
employers  in  complying  writh  the  ADA 
include  information  on  the  use  of 
rehabilitation  technology  and  that  the 
training  focus  on  the  capacities  of 
individuals  with  disabilities.  The 
Secretary  agrees  that  the  training  can  be 
enhanced  by  the  inclusion  of 
information  or  rehabilitation  technology 
and  the  assessment  of  the  capabilities  of 
individuals  with  disabilities.  Two 
changes  are  expected  in  the  final 
priority.  First  it  is  expected  that  the 
training  must  provide  rehabilitation 
professionals  with  skills  in  the  use  of 
rehabilitation  technology  to  assist 
employers  in  complying  with  the 
provisions  of  the  ADA.  Secondly,  the 
training  will  be  expected  to  provide 
vocational  rehabilitation  and 
independent  living  professionals  with 
skills  to  assess  the  capacities,  as  well  as 
the  functional  limitations,  of  individuals 
with  disabilities  in  order  to  better  assist 
employers  to  comply  with  the  ADA. 
One  commenter  suggested  that  the 
training  provide  information  on  the 
application  of  the  ADA  to  specific 
disability  groups.  The  training  is 
intended  to  be  national  in  scope.  The 
inclusion  of  a  focus  on  a  specific 
disability  group  or  groups  would  limit 
the  applicability  of  this  training  at  the 
national  leveL  No  changes  are  expected 
in  the  final  priority  in  response  to  these 
comments. 

A  conunenter  suggested  that  the 
priority  include  the  requirement  that  the 
project  develop  and  disseminate  a 
listing  of  resoiirces  for  trainees  and 
others  to  utilize  in  the  provision  of 
technical  assistance  on  the  ADA.  Both 
the  EEOC  and  die  DOJ  are  required  to 
produce  technical  assistance  manuals 
and  other  resource  materials  under 
section  506  of  the  ADA.  The  Department 
is  working  with  both  of  these  Federal 
agencies  in  the  development  of  the 
resource  materials  that  will  become 
available  to  the  pubHc  shortly  after  the 
publication  of  final  reguJations 
implementing  die  ADA.  Including  the 
development  of  resource  listings  in  this 
priority  would  be  a  duplication  of  die 
requirement  under  Uie  ADA.  No  changes 
are  expected  in  die  final  priority  in 
response  to  this  comment. 


Priority  2— Rehabilitation  Short-Term 
Training — Improving  the  Competency  of 
Vocational  Rehabilitation  Counselors  in 
Marketing  of  Vocational  Rehabilitation 
Services.  Providing  Job  Placement,  and 
Assessing  a  Client's  }ob  Skills  That  May 
Be  Transferred  to  Other  Occupational 
Opportunities 

One  commenter  suggested  the 
elimination  of  this  priority.  Another 
commenter  suggested  that  this  priority 
be  replaced  with  one  that  focuses  on 
rehabilitation  technology.  The  1989 
National  Survey  of  Personnel  Shortages 
and  Training  Needs  in  Vocational 
Rehabilitation  by  Pelavin  Associates 
substantiates  the  need  for  this  type  of 
training  for  vocational  rehabilitation 
counselors.  In  addition,  several  other 
comments  received  on  the  proposed 
priority  noted  the  need  for  this  type  of 
training.  The  Secretary  funds  other  long- 
term  training  projects  that  provide 
training  at  both  the  pre-service  and  post- 
employment  levels  regarding 
rehabilitation  engineering  and 
technology  services.  No  change  is 
expected  in  this  priority  based  upon 
these  comments. 

Several  commenters  suggested 
increasing  the  emphasis  on  marketing 
and  encouraging  employers  to  hire 
people  with  disabilities.  One  commenter 
suggested  diat  the  training  include 
outreach  to  business  and  industry,  the 
development  of  brochures  and  videos, 
and  efforts  to  improve  the  placement 
skills  of  vocational  rehabilitation 
counselors.  The  Secretary  believes  that 
the  priority  includes  sufficient  emphasis 
on  the  use  of  marketing  strategies  to 
increase  competitive  employment 
opportunities  for  individuals  with 
disabilities.  The  priority  is  sufficientiy 
broad  to  allow  a  project  to  address  the 
areas  suggested  regarding  outreach, 
materials  development,  and  placement 
skills.  No  changes  are  expected  in  the 
final  priority  in  response  to  these 
comments. 

One  commenter  suggested  that  the 
priority  conflcts  with  the  intent  of  the 
ADA  by  supporting  training  to  match  an 
individual's  skills  with  employer 
demands.  The  Secretary  believes  that 
matching  an  individual's  skills  with 
employer  demands  is  consistent  with  a 
marketing  approach  to  job  development 
and  job  placement  and  does  not  conflict 
with  the  tenets  of  the  ADA.  As  stated  in 
the  priority,  marketing  strategies  have 
proven  to  be  quite  successful  in 
assisting  individuals  with  disabilities  to 
access  competitive  employment 
opportunities.  No  change  is  expected  in 
the  final  priority  in  response  to  this 
comment. 


One  commenter  suggested 
oriented  training  focus.  Othe 
commenters  suggested  revisi 
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Priority  2— Rehabilitation  Short-Term 
Training — Improving  the  Competency  of 
Vocational  Rehabilitation  Counselors  in 
Marketing  of  Vocational  Rehabilitation 
Services,  Providing  |ob  Placement,  and 
Assessing  a  Client's  Job  SkiUs  That  May 
Be  Transferred  to  Other  Occupational 
Opportunities 

One  commenter  suggested  the 
elimination  of  this  priority.  Another 
commenter  suggested  that  this  priority 
be  replaced  with  one  that  focuses  on 
rehabilitation  technology.  The  1989 
National  Survey  of  Personnel  Shortages 
and  Training  Needs  in  Vocational 
Rehabilitation  by  Pelavin  Associates 
substantiates  the  need  for  this  type  of 
training  for  vocational  rehabihtation 
counselors.  In  addition,  several  other 
comments  received  on  the  proposed 
priority  noted  the  need  for  this  type  of 
training.  The  Secretary  funds  other  long- 
term  training  projects  that  provide 
training  at  both  the  pre-service  and  post- 
employment  levels  regarding 
rehabilitation  engineering  and 
technology  services.  No  change  is 
expected  in  this  priority  based  upon 
these  comments. 

Several  commenters  suggested 
increasing  the  emphasis  on  marketing 
and  encouraging  employers  to  hire 
people  with  disabilities.  One  commenter 
suggested  that  the  training  include 
outreach  to  business  and  industry,  the 
development  of  brochures  and  videos, 
and  efforts  to  improve  the  placement 
skills  of  vocational  rehabilitation 
counselors.  The  Secretary  believes  that 
the  priority  includes  sufficient  emphasis 
on  the  use  of  marketing  strategies  to 
increase  competitive  employment 
opportunities  for  individuals  with 
disabilities.  The  priority  is  sufficiently 
broad  to  allow  a  project  to  address  the 
areas  suggested  regarding  outreach, 
materials  development,  and  placement 
skills.  No  changes  are  expected  in  the 
final  priority  in  response  to  these 
comments. 

One  commenter  suggested  that  the 
priority  conflcts  with  the  intent  of  the 
ADA  by  supporting  training  to  match  an 
individual's  skills  with  employer 
demands.  The  Secretary  believes  that 
matching  an  individual's  skills  with 
employer  demands  is  consistent  w\\h  a 
marketing  approach  to  job  development 
and  job  placement  and  does  not  conflict 
with  the  tenets  of  the  ADA.  As  stated  in 
the  priority,  marketing  strategies  have 
proven  to  be  quite  successful  in 
assisting  individuals  with  disabilities  to 
access  competitive  employment 
opportunities.  No  change  is  expected  in 
the  final  priority  in  response  to  this 
comment. 


One  commenter  suggested  a  regional- 
oriented  training  focus.  Other 
commenters  suggested  revisions  in  the 
intended  training  audience  to  include 
rehabilitation  facility  personnel  and 
upper  management  personnel.  The 
priority  does  not  specify  the  geographic 
focus  of  the  training.  Projects  can 
address  national,  regional.  State,  or 
local  areas.  However,  the  priority 
requires  that  a  manual  and  training 
protocol  be  developed  so  that  the 
training  can  be  replicated  in  other 
locations.  The  training  is  intended  for 
vocational  rehabilitation  counselors  and 
other  rehabilitation  professionals.  This 
intended  training  audience  is  broad 
enough  to  include  facility  personnel  and 
upper  management  personnel.  No 
changes  are  expected  in  the  final 
priority  in  response  to  these  comments. 

Two  commenters  have  suggested  that 
the  proposed  training  is  too  ambitious 
and  cannot  be  addressed  in  a  short-term 
training  format.  On  the  other  hand, 
several  other  commenters  supported  the 
short-term  training  approach.  The 
Secretary  believes  that  the  short-terra 
training  approach  is  appropriate  to 
upgrade  the  skills  of  vocational 
rehabilitation  counselors  and  other 
personnel  involved  in  the  placement  of 
individuals  with  disabilities  into 
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competitive  employment.  The  Secretary 
also  funds  long-term  training  projects 
that  provide  more  intensive  skill 
development  in  the  areas  of  job 
development  and  job  placement  services 
for  individuals  with  disabilities.  No 
changes  are  expected  in  the  final 
priorities  based  upon  these  comments. 

One  commenter  suggested  that  the 
training  provide  information  that  is 
tailored  to  the  special  needs  of  certain 
disability  groups.  The  Secretary  does 
not  support  focusing  on  a  specific 
disability  group  or  groups  for  this 
training.  Marketing  strategies  and  the 
assessment  of  job  skills  are  generic  in 
nature  and  should  not  be  limited  to  a 
specific  disability  group  or  groups.  No 
change  is  expected  in  the  final  priority 
in  response  to  this  comment. 

A  commenter  suggested  that  the 
Department  develop  innovative  projects 
grants  for  replication  of  model  programs 
that  incorporate  a  marketing  strategy. 
The  Rehabilitation  Short-Term  Training 
program  cannot  be  used  to  fund  projects 
that  provide  direct  services.  The 
Secretary  funds  other  categories  of 
grants  that  provide  direct  services  to 
individuals  with  disabilities.  The 
Department  has  also  identified 
exemplary  programs  and  projects  that 
increase  competitive  employment 


opportunities  for  individuals  with 
disabilities  and  has  disseminated 
information  on  these  exemplary 
programs  to  encourage  replication  in 
other  locations.  No  change  is  expected 
in  the  fmal  priority  in  response  to  this 
comment. 

Applicants  should  base  their 
applications  on  the  proposed  priorities, 
with  the  expected  changes  noted  above. 
If  additional  changes  are  made  in  the 
final  priorities,  applicants  will  be  given 
the  opportunity  to  revise  or  resubmit 
their  apphcations. 

For  Apphcations  or  Information 
Contact:  Bruce  Rose.  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  3332.  Switzer  Building. 
Washington,  DC  20202-2649.  To  request 
an  application,  call  (202)  732-1351;  to 
receive  further  information,  cell  (202) 
732-1325;  deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  on  1-800-877-6339 
(in  the  Washington,  DC  202  area  code, 
telephone  708-9300)  between  6  a.m.  and 
7  p.m..  Eastern  time. 

Program  Authority:  29  IJ.S.C  774. 
Dated:  July  22. 1901 
Robert  R.  Davila. 

Assistant  Secretary',  Office  of  Special 
Education  and  Rehabilitative  Services. 
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DEPARTMENT  OF  ENERGY 

Determination  of  Noncompetitive 
Financial  Assistance 

agency:  Department  of  Energy. 
action:  Notice. 


summary:  doe  announces  that 
pursuant  to  10  CFR  600.14(f),  it  proposes 
to  make  a  Financial  Assistance  Award 
based  on  an  unsolicited  application 
under  Financial  Assistance  Award  No. 
DE-FG05-91DF70060  to  Virginia 
Polytechnic  Institute  and  State 
University,  Blacksburg,  Virginia,  to 
provide  research  and  development  of 
tools,  methods  and  rules  for  managing 
cooperation  for  continuous  performance 
improvement  in  government  program 
o^ices.  The  period  of  performance  for 


the  initial  award  will  be  for  one  year 
with  an  estimated  value  of  $2,000,000 
and  the  total  estimated  project  cost  will 
be  $12,500,000  over  a  five  year  period. 
The  Financial  Assistance  Award  is 
sponsored  by  the  Office  of  Management 
Support,  Defense  Programs. 

PROJECT  scope:  The  grantee  will 
expend  the  body  of  organizational  and 
management  systems  knowledge 
through  comprehensive  study  of  a  model 
government  program  office.  The  thesis 
of  this  research  program  is  that  through 
the  theory  of  the  control  loop,  the 
application  of  the  rules  and  methods  of 
the  hj'pothesized  structured 
management  process  to  tlie 
organizational  units  to  be  studied  will 
yield  an  understanding  of  a  set  of  tools 
and  methods  for  avoiding  the 
unexpected  interruptions  to  orderly 
work  flow.  The  research  program 
proposed  will  contribute  to  the  body  of 
organizational  and  management  systems 


knowledge  available  to  the  public  to 
enhance  the  effectiveness  and 
competitiveness  of  both  public  and 
private  organization.  Virginia 
Polytechnic  Institute  and  State 
University  has  developed  and  exclusive 
capability  for  dealing  with  the 
improvement  of  organizational  end 
management  effectiveness  both  through 
its  prior  experience  and  thrcuoh  tools 
and  methods  developed  under  piior 
similar  efforts.  This  project  represents  a 
unique  idea  for  which  a  competitive 
solicitation  would  be  inappropriate. 
Eligibility  for  a  proposed  noncompetitive 
award  is,  therefore,  restricted  to 
Virginia  Polytechnic  Institute  and  State 
University. 

FOR  rVRTHCR  INFORMATION  CONTACT: 

William  C.  Heard,  Director,  Training 
and  Staff  Development  Division. 
Defense  Programs.  DP-543  Washington. 
DC  20585,  (301)  353-3812. 
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Issued  in  Oak  Ridge.  TN,  on  July  16, 1991. 
Peter  D.  Dayton, 

Director.  Procurement  and  Contracts 
Division.  USDOE  Field  Off  ice.  Oak  Ridge 
(OR). 

[FR  Doc.  91-17578  Filed  7-23-91;  8:45  am] 
MLUNO  CODE  64S0-41-M 


DOE  Response  to  Recommendation 
91-3  of  the  Defense  Nuclear  Facilities 
Safety  Board  Concerning  ttie 
Operational  Readiness  Review  of  the 
Waste  Isolation  Pilot  Plant  (WIPP). 

agency:  Department  of  Energy. 
action:  Notice  of  request  for  public 
comment. 

summary:  Pursuant  to  section  312(d)  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  42  U.S.C.  2286(d],  the 
Department  of  Energy  (DOE)  hereby 
publishes  notice  of  a  response  of  the 
Secretary  of  Energy  (Secretary)  to 
Recommendation  91-3  of  the  Defense 
Nuclear  Facilities  Safety  Board, 
published  in  the  Federal  Register  on 
"  May  1, 1991,  concerning  the  need  for  an 
independent  and  comprehensive 
readiness  review  prior  to  initiation  of 
the  Test  Phase  at  the  Waste  Isolation 
Pilot  Plant  (WIPP). 

DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  August  23, 
1991. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense 
Nuclear  Facilities  Safety  Board,  625 
Indiana  Avenue  NW.,  suite  700, 
Washington,  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Elsasser,  Team  Leader,  at  the 
WIPP  site  on  505-685-7275  or  at  DOE 
Headquarters  on  202-588-2979. 

Dated:  July  18, 1991. 
Paul  Grimm, 

Deputy  Director,  Office  of  Environmental    ' 
Restoration  and  Waste  Management 
The  Hcnofuble  lohn  T.  Conway,  Chairman 
Defense  Nuclear  Facilities  Safety  Board,  suite 
700,  625  Indiana  Avenue  NW., 
Washington.  DC  20004 
June  5. 1991. 

Dear  Mr.  Conway:  This  responds  to  your 
April  26, 1991,  letter  in  which  you  issued 
Recommendation  91-3  regarding  the  need  for 
the  Department  of  Energy  (DOE)  to  conduct  a 
comprehensive  and  independent  readiness 
review  of  the  Waste  Isolation  Pilot  Plant 
(WIPP)  prior  to  Initiation  of  the  test  phase. 

As  you  know  from  the  briefing  by  Mr.  Leo 
P.  Duffy  to  the  Board  on  May  1, 1991,  the 
Department  through  its  Office  of 
Environmental  Restoration  and  Waste 
Management  (EM),  is  aggressively  pursuing  a 
comprehensive  and  independent  Operational 


Readiness  Review  (EM-ORR)  at  WIPP.  The 
review  team  began  work  on-site  on  May  6, 
1991. 

The  Department  accepts  the  Board's 
comments  and  recommendations  and  is 
taking  action  to  comply  tvith  the  Board's 
direction  as  part  of  ongoing  readiness  review 
activities.  The  EM-ORR  will  be  performed 
after  completion  of  the  contractor's  readiness 
review,  except  for  integrated  readiness 
testing  of  bin  handling.  This  testing  by  the 
contractor  has  not  been  completed  because 
certain  bin  system  auxiliary  equipment  is  still 
arriving  on-site.  Once  installed,  this 
equipment  will  be  tested  and  the  contractor's 
readiness  review  can  be  completed.  Since 
this  activity  is  a  limiting  item  for  the 
beginning  of  the  test  phase,  the  EM-ORR  will 
overlap  portions  of  the  contractor's  review, 
however,  the  EM-ORR  will  not  be  completed 
until  after  the  contractor's  readiness  review 
is  flnished. 

As  stated  in  the  Final  Safety  Analysis 
Report  (FSAR).  the  WIPP  facility  does  not 
have  any  systems  that  meet  the  defmition  of 
"Safety  Systems"  as  required  by  DOE  Order 
6430.1A.  "There  are,  however,  certain  systems 
that  are  important  to  safe  waste  handling 
operations,  some  of  which  have  Operational 
Safety  Requirements  (OSRs)  and  Limiting 
Conditions  for  Operations  (LCOs)  associated 
with  them.  The  EM-ORR  team  proposes  to 
perform  examination  of  records  and 
verification  of  as-built  drawings  for  these 
systems  that  are  important  to  safe  waste 
handling  operations. 

I  appreciate  the  time  you  have  devoted  to 
this  effort,  which  included  a  May  20, 1991, 
presentation  on  the  status  of  the  E.M-ORR 
e^ort.  and  your  comments  on  a  preliminary 
draft  of  our  Implementation  Plan.  Our  next 
opportunity  to  brief  the  Board  on  the  status  of 
the  EM-ORR  should  occur  shortly  after  I 
issue  Revision  8  to  my  draft  Decision  Plan  for 
the  WIPP,  which  I  expect  to  do  on  or  about 
June  10, 1991. 

Sincerely, 
James  D.  Watkins, 
Admiral,  U.S.  Navy  (Retired). 
[FR  Doc.  91-17577  Filed  7-23-91;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER91-307-000,  et  al.j 

Tampa  Electric  Co.,  et  al^  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

July  17, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tampa  Electric  Co. 

(Docket  No.  ER91-307-000] 

Take  notice  that  on  July  9, 1991, 
Tampa  Electric  Company  (Tampa 
Electric]  tendered  for  filing  an  amended 
Service  Schedule  B  (Scheduled/Short- 


Term  Firm  Interchange  Service)  under 
the  existing  contract  for  interchange 
service  between  Tampa  Electric  and  the 
City  of  Tallahassee,  Florida 
(Tallahassee).  Tampa  Electric  states 
that  the  amended  service  schedule 
supersedes  the  Service  Schedule  B 
tendered  initially  in  this  docket. 

Tampa  Electric  proposes  an  effective 
date  of  September  1, 1990,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  Idling  have  been  served 
on  Tallahassee  and  the  Florida  Public 
Service  Conunission. 

Comment  date:  August  1, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Chambers  Congeneration  Limited 
Partnership 

(Docket  No.  QF87-433-001) 

On  June  28. 1991,  Chambers 
Congeneration  Umited  Partnership 
(Applicant)  of  7475  Wisconsin  Avenue, 
suite  1000,  Bethesda,  Maryland  20814- 
3422.  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  congeneration  facility 
pursuant  to  S  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  253.79  MW  topping- 
cycle  congeneration  facility  will  be 
located  at  the  E.I.  du  Pont  de  Nemours  & 
Company,  Inc.  plant  in  Cameys  Point. 
New  Jersey.  The  facility  will  consist  of 
two  conventional  boilers  and  an 
extraction/condensing  steam  turbine 
generator.  The  original  certification  was 
issued  August  31, 1987,  Bechtcl 
Development  Company,  40  FERC 
^  62,256.  The  instant  recertification  is 
requested  due  to  changes  in  the  design 
and  ownership  of  the  facility. 

Comment  date:  August  23, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Washington  Water  Power  Co. 

(Docket  No.  ER91-638-0001 

Take  notice  that  on  July  10, 1991, 
Washington  Water  Power  Company 
(WWP)  tendered  for  filing  Amendatory 
Agreement  No.  3  executed  by  the  parties 
as  of  August  1. 1991,  to  the  Pacific 
Northwest  Coordination  Agreement 
dated  September  15, 1964. 

WWP  states  that  Amendatory 
Agreement  No.  3  modifies  the  primary 
agreement  to  change  the  contract  year 
from  a  July  1  through  June  30  year  to  an 
August  1  through  July  31  year. 

Comment  dote:  August  1, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  West  Texas  Utilities  Co. 

(Docket  No.  ER91-539-000J 

Take  notice  that  on  July  10, 
Texas  Utilities  Company  (WT 
tendered  for  filing  an  Agreem 
between  WTU  and  Texas  Util 
Electric  Company  for  the  Con 
and  Interconnection  of  Transr 
Facilities.  The  agreement  ame 
long-standing  Interconnection 
Agreement  between  WTU  am 
order  to  provide  for  the  consti 
operation  of  an  additional  trai 
connection,  a  130  kV  line  betv 
Barilla  Switching  Station  and 
Permian  Basin  Generating  Sta 
party  will  pay  the  costs  of  cor 
and  maintenance  for  its  respe 
portion  of  the  new  transmissic 
WTU  requests  an  effective  ( 
March  1. 1992  and,  according]; 
waiver  of  the  Commission's  m 
requirements  to  permit  waivei 
Commission's  notice  requirem 
permit  filing  more  than  120  da 
the  requested  effective  date.  C 
the  filing  were  served  upon  Tl 
the  Public  Utility  Commission 
Comment  date:  August  1, 19 
accordance  with  Standard  Pai 
at  the  end  of  this  notice. 

5.  United  Illuminating  Co. 

Docket  Nos.  ER91-265-«X)  and  EF 
000] 

Take  notice  that  on  July  10. 
United  Illuminating  Company 
tendered  for  filing  additional  t 
information  for  UI's  rate  filing 
above-referenced  dockets. 

Comment  date:  July  31, 1991 
accordance  with  Standard  Pai 
at  the  end  of  this  notice. 

6.  Central  Hudson  Gas  &  Elect 

[Docket  No.  ER91-541-000] 

Take  notice  that  Central  Hu 
&  Electric  Corporation  (Centra 
on  July  5, 1991,  tendered  for  fil 
rate  schedule  an  executed  agn 
dated  May  31, 1991  between  C 
Hudson  and  the  Dutchess  Cou 
Service  Agency  (Agency).  The 
Schedule  provides  for  the  disti 
Hydroelectric  Energy  purchas( 
the  New  York  Power  Authorit; 
Agency  to  certain  electric  cusi 
located  within  the  service  terr 
Central  Hudson  within  the  boi 
of  County  of  Dutchess  New  Yc 
Because  the  Rate  Schedule  hai 
effective  date  prior  to  the  expi 
the  60  day  notice  period  under 
S  35.31(a),  Central  Hudson  ace 
requests  that  such  60  day  notic 
requirement  be  waived  and  th^ 
Rate  schedule  become  effectiv 
1,1991, 
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EM-ORR)  at  WIPP.  The 
ivork  on-site  on  May  6. 

iccepts  the  Board's 
nmendations  and  is 
tply  with  the  Board's 
ongoing  readiness  review 
DRJR  will  be  performed 
the  contractor's  readiness 
itegrated  readiness 
ng.  This  testing  by  the 
leen  completed  because 
luxiliary  equipment  is  still 
■X  installed,  this 
isted  and  the  contractor's 
n  be  completed.  Since 
iting  item  for  the 
I  phase,  the  EM-ORR  will 
the  contractor's  review; 
RR  will  not  be  completed 
ictor's  readiness  review 

inal  Safety  Analysis 
i/VIPP  facility  does  not 
lat  meet  the  definition  of 
I  required  by  DOE  Order 
however,  certain  systems 

0  safe  waste  handling 
which  have  Operational 
B  (OSRs)  and  Limiting 
ations  [LCOs]  associated 
ORR  team  proposes  to 

n  of  records  and 

lilt  drawings  for  these 

portant  to  safe  waste 

me  you  have  devoted  to 
:luded  a  May  20. 1991, 
status  of  the  E.M-ORR 
imeuts  on  a  preUminary 
3ntation  Plan.  Our  next 
the  Board  on  the  status  of 

1  occur  shortly  after  I 

ny  draft  Decision  Plan  for 
xpect  to  do  on  or  about 


(Retired). 

iled  7-23-91;  8:45  am] 

M 


leguiatory 


-307-000,  et  al.j 

0.,  et  aU  Electric 
(r  Production,  and 
ctorate  Filings 


t  the  following  Hlings 
ivith  the  Commission: 

Co. 

07-000] 

t  on  July  9. 1991. 

ompany  (Tampa 

!  for  filing  an  amended 

B  (Scheduled/Short- 


Term  Firm  Interchange  Service)  under 
the  existing  contract  for  interchange 
service  between  Tampa  Electric  and  the 
City  of  Tallahassee.  Florida 
(Tallahassee].  Tampa  Electric  states 
that  the  amended  service  schedule 
supersedes  the  Service  Schedule  B 
tendered  initially  in  this  docket. 

Tampa  Electric  proposes  an  effective 
date  of  September  1, 1990,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Tallahassee  and  the  Florida  Public 
Service  Commission. 

Comment  date:  August  1. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Chambers  Congeneration  Limited 
Partnership 

(Docket  No.  QF87-433-001) 

On  June  28. 1991.  Chambers 
Congeneration  Limited  Partnership 
(Applicant]  of  7475  Wisconsin  Avenue, 
suite  1000,  Bethesda,  Maryland  20814- 
3422.  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  congeneration  facility 
pursuant  to  S  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  proposed  253.79  MW  topping- 
cycle  congeneration  facility  will  be 
located  at  the  E.I.  du  Pont  de  Nemours  & 
Company.  Inc.  plant  in  Cameys  Point. 
New  Jersey.  The  facility  will  consist  of 
two  conventional  boilers  and  an 
extraction/condensing  steam  turbine 
generator.  The  original  certification  was 
issued  August  31, 1987.  Bechtcl 
Development  Company,  40  FERC 
1 62,256.  The  instant  recertification  is 
requested  due  to  changes  in  the  design 
and  ownership  of  the  facility. 

Comment  date:  August  23, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Washington  Water  Power  Co. 

[Docket  No.  ER91-638-000] 

Take  notice  that  on  July  10, 1991, 
Washington  Water  Power  Company 
(WWP]  tendered  for  filing  Amendatory 
Agreement  No.  3  executed  by  the  parties 
as  of  August  1, 1991,  to  the  Pacific 
Northwest  Coordination  Agreement 
dated  September  15, 1964. 

WWP  states  that  Amendatory 
Agreement  No.  3  modifies  the  primary 
agreement  to  change  the  contract  year 
from  a  July  1  through  June  30  year  to  an 
August  1  through  July  31  year. 

Comment  date:  August  1, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  West  Texas  Utilities  Co. 
[Docket  No.  ER91-539-000] 

Take  notice  that  on  July  10. 1991,  West 
Texas  Utilities  Company  (WTU] 
tendered  for  filing  an  Agreement 
between  WTU  and  Texas  Utilities 
Electric  Company  for  the  Construction 
and  Interconnection  of  Transmission 
Facilities.  The  agreement  amends  the 
long-standing  Interconnection 
Agreement  between  WTU  and  TUEC  in 
order  to  provide  for  the  construction  and 
operation  of  an  additional  transmission 
connection,  a  138  kV  line  betwen  WTU's 
Barilla  Switching  Station  and  TUEC's 
Permian  Basin  Generating  Station.  Each 
party  will  pay  the  costs  of  construction 
and  maintenance  for  its  respective 
portion  of  the  new  transmission  line. 

WTU  requests  an  effective  date  of 
March  1, 1992  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements  to  permit  waiver  of  the 
Commission's  notice  requirements  to 
permit  filing  more  than  120  days  before 
the  requested  elective  date.  Copies  of 
the  filing  were  served  upon  TUEC  and 
the  Public  Utility  Commission  of  Texas. 

Comment  date:  August  1. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  United  Illuminating  Co. 

Docket  Nos.  ER91-265-000  and  ER91-C66- 
000] 

Take  notice  that  on  July  10, 1991, 
United  Illuminating  Company  (UI) 
tendered  for  filing  additional  support 
information  for  UI's  rate  filing  in  the 
above-referenced  dockets. 

Comment  date:  July  31. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Hudson  Gas  &  Electric 

[Docket  No.  ER91-541-000] 

Take  notice  that  Central  Hudson  Gas 
&  Electric  Corporation  (Central  Hudson) 
on  July  5, 1991,  tendered  for  filing  as  a 
rate  schedule  an  executed  agreement 
dated  May  31, 1991  between  Central 
Hudson  and  the  Dutchess  County  Utility 
Service  Agency  (Agency).  The  Rate 
Schedule  provides  for  the  distribution  of 
Hydroelectric  Energy  purchased  from 
the  New  York  Power  Authority  by  the 
Agency  to  certain  electric  customers 
located  within  the  service  territory  of 
Central  Hudson  within  the  boundaries 
of  County  of  Dutchess  New  York. 
Because  the  Rate  Schedule  has  an 
effective  date  prior  to  the  expiration  of 
the  60  day  notice  period  under  18  CFR 
9  35.31(a),  Central  Hudson  accordingly 
requests  that  such  60  day  notice 
requirement  be  waived  and  that  the 
Rate  schedule  become  effective  on  July 
1. 1991. 


Copies  of  the  filing  were  mailed  to  the 
Agency  and  the  Public  Ser.ice 
Commission  of  the  State  of  New  York. . 

Comment  Date:  August  1, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Montdair  Cogeneration  Project 
Associates  Limited  Partnership 

[Docket  No.  QF91-182-000] 

On  July  10, 1991.  Montclair 
Cogeneration  Project  Associates  Limited 
Partnership  of  255  Main  St..  Hartford. 
Connecticut  06106.  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the    ' 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Upper 
Montclair,  New  Jersey.  The  facility  will 
consist  of  a  combustion  turbine 
generator  and  a  supplementary  fired 
heat  recovery  boiler  (HRB).  Steam 
recovered  from  the  HRB  will  be  utilized 
on  the  campus  of  Montclair  State 
College.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  approximately  4  MW.  The 
combustion  turbine  fuel  will  be  natural 
gas. 

Comment  date:  August  23, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Piotests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  moticn  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casheli, 

Secretary. 

[PR  Doc.  91-17502  Pile  7-23-«l;  B:49  amj 
WLUNO  COOC  S717-01-M 


(Docket  Not.  QF91-67-000,  et  •!.] 

Zond  Victory  Garden  Ph«M  IV.  •!  al.; 
Electric  Rate,  Small  Power  Production, 
and  Intartocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Zond  Victory  Garden  Phase  IV 
Development  Corp.  and  ESI  VG  Limited 
Partnership 

[Docket  No.  QP91-«7-000| 
)uly  15. 1991. 

On  July  11. 1991.  Victory  Garden 
Phase  IV  Development  Corporation  and 
ESI  VG  Limited  Partnership  tendered  for 
filing  an  amendmei^t  to  their  filing  in  this 
docket. 

The  amendment  provides  additional 
information  relating  to  ownership  of  the 
facility. 

Comment  date:  August  7. 1981.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Zond  Sky  River  Development  Corp. 
and  ESI  Sky  River  Limited  Partnership 

[Docket  No.  QF91 -69-000] 
July  15, 1991. 

On  July  11. 1991.  Zond  Sky  River 
Wind  Development  Corporation  and  ESI 
Sky  River  Limited  Partnership  tendered 
for  filing  an  amendment  to  their  filing  in 
this  docket. 

The  amendment  provides  additional 
information  relating  to  ownership  of  the 
facility. 

Comment  date:  August  7, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Boston  Edison  Co. 

[Docket  No.  ER91-525-0001 
July  16. 1991. 

Take  notice  that  on  July  1. 1991. 
Boston  Edison  Company  (Edison) 
tendered  for  filing  a  supplemental 
exhibit  A  to  a  Service  Agreement  for 
Cambridge  Electric  Light  Company 
(Cambridge),  under  its  FERC  Electric 
■Tariff,  Original  volume  No.  IV,  Non-Fim; 
Transmission  Service  (the  Tariff).  The 
exhibit  A  specifies  the  amount  and 
duration  of  transmission  service 
required  by  Cambridge  under  the  Tariff. 

Edison  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  exhibit  A  to  become  effective 
as  of  the  commencement  date  of  the 
transaction  to  which  it  relates.  May  1, 
1991. 

Edison  states  that  it  has  served  the 
filing  on  Cambridge  and  the 
Massachusetti  Department  of  Public 
Utilities. 
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Comment  date:  July  30, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Power  Co. 

Pocket  No.  ER91-527-000] 
July  16. 1991. 

Take  notice  that  on  June  17, 1991. 
Duke  Power  Company  (Duke)  tendered 
for  filing  a  Contract  for  Short  Term 
Power  Transactions  between  Cajun 
Electric  Power  Cooperative,  Inc.  and 
Duke  Power  Company  (Agreement). 
Duke  asks  that  the  sixty  (60)  day  notice 
requirement  be  waived  so  that  the 
Agreement  may  be  permitted  to  become 
effective  on  June  8, 1991. 

Comment  date:  July  30. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Arizona  Public  Service  Company 

[Docket  No  ER91-522-000J 
July  16, 1991. 

Take  notice  that  on  July  1, 1991, 
Arizona  Public  Service  Company 
tendered  for  filing  amendments  to  rate 
schedule  exhibits  affecting  estimating, 
contract,  or  maximum  demands  in  the 
following  FPC/FERC  Rate  Schedules: 


FPC/ 

FERC 

Customer 

Exhibit  ^4aTle 

Na 

52 

Papago  Tribal  Utility 
Auttxjnty. 

Exhibit  1. 

58 

Wellton-Mohawk 
kngation  and 
Drainage  District 

ExhIMB. 

59 

Arizona  Power  Authority .. 

Exhibit  "B". 

65 

Colorado  River  Indian 
Irrigation  Project 

Exhibit  A. 

66 

San  Cartos  Indian 
Imgation  Project 

ExhibilA. 

120 

Southern  California 
Edison  Company. 

Exhibits. 

126 

Electrical  Distnct  No.  6... 

Exhibit  "ll". 

128 

Electrical  Distnct  No.  7.... 

Exhibit  "II". 

140 

Electncal  District  No.  8.... 

Exhibit  "II". 

141 

Aguila  Irrigation  District.... 

Exhibit  "H". 

142 

McMuden  Vallay  Water 
Conservation  and 
Drainage  District 

Exhta  "H". 

143 

Tonopah  Irrigation 
District 

Exhibit  -r. 

149 

Citizens  Utilities 

Exhibits. 

153 

Harquahala  Valley 
Power  District 

Exhibit  "M". 

155 

Budteye  Water 
Conservation  and 
Drainage  District 

Exhibit  "M". 

158 

Roosevelt  Drainage 
District. 

Exhibit  "II". 

161 

Papago  Tribal  Utility 
Authority. 

Exhibits. 

168 

Maricopa  County 
Muniapal  Water 
Conservation  District 
No.  1. 

Exhibit  "H". 

No  changes  from  the  currently 
effective  Wholesale  Power  or 
Transmission  rate  levels  are  proposed 


herein.  No  new  facilities  are  required  to 
provide  these  services. 

A  copy  of  this  filing  has  been  served 
on  the  above  customers,  the  California 
Public  Utilities  Commission  and  the 
Arizona  Corporation  Commission. 

Comment  date:  July  30, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Cambridge  Electric  Light  Co. 

[Docket  No.  ER91-507-000] 
July  16, 1991. 

Take  notice  that  on  June  27, 1991, 
Cambridge  Electric  Light  Company 
(Cambridge)  tendered  for  filing  a  fully- 
executed  Service  Agreement  between 
itself  and  the  Town  of  Belmont, 
Massachusetts  embodying  the  terms  of 
the  settlement  agreement  approved  by 
the  Commission  in  a  letter  order  dated 
December  6, 1990. 

Comment  date:  July  30, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  approporiate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  91-17504  Filed  7-23-fll;  8:45  am] 

BILUNQ  CODC  6717-01-M 


[Project  No.  7802-005] 

Natural  Energy  Resources  Co.;  Intent 
To  Prepare  an  Environmental  Impact 
Statement  and  Conduct  Scoping 
Meetings 

July  18, 1991 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (staff)  has 
determined  that  issuance  of  a  license  for 
the  construction  and  operation  of  the 
proposed  Rocky  Point  Pumped  Storage 
Hydroelectric  Project.  FERC  No.  7802- 
005,  on  the  Taylor  River  in  Gunnison 
and  Chaffee  Counties,  Colorado,  would 


constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the  staff 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  on  the  proposed 
project  in  accordance  with  the  National 
Environmental  Policy  Act.  The  staffs 
EIS  will  consider  both  site  specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action. 

The  scoping  process  will  provide 
public  forums  to  determine  the  scope 
and  the  signiHcant  issues  that  should  be 
analyzed  in  depth  in  the  EIS.  The  times 
and  locations  of  these  scoping  meetings 
and  public  hearings  will  be  announced 
in  a  subsequent  public  notice. 

For  further  information,  please  contact 
the  FERC  EIS  Coordinator,  Kathleen 
Sherman  at  (202)  219-2834. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  91-17553  Filed  7-23-»l;  8:45  am) 
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[Docket  Nos.  CP91-2448-O00,  et  al.] 

Florida  Gas  Transmission  Co.,  et  aL; 
Natural  Gas  Certificate  Filings 

July  17, 1991. 

Take  notice  that  the  following  fdings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Co. 

[Docket  No.  CP91-2448-000] 

Take  notice  that  on  July  15, 1991, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street.  Houston, 
Texas  77002,  filed  in  Docket  No.  CP91- 
2448-000  an  application  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  (NGA)  requesting  abandonment 
authority  and  a  certificate  of  public 
convenience  and  necessity  necessary  for 
FGT  to  implement  changes  and  to  reflect 
a  major  restructuring  of  services  on 
FGT's  system,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Because  of  the  interrelationship 
between  the  changes  in  rates  sought  in 
Docket  No.  RP91-187-000, »  FGT 
requests  that  the  Commission 
consolidate  this  certificate  filing  in 
Docket  No.  CP91-2448-000  with  Docket 
No.  RP91-187-000.  FGT  states  that  it 
submitted  these  two  filings,  in  part,  to 
make  FGT's  transportation  and  sales 
services  comparable  in  a  maimer 
consistent  with  FGTs  role  as  both  a 
merchant  and  open  access  transporter 


■  Notice  by  pubUcation  in  the  Federal  Register  oo 
luly  11. 1991  (56  FR  31634). 


and  to  more  fully  comport  wi 
Commission's  stated  objecti\ 
Commission's  Rate  Design  P( 
Statement.* 

In  Docket  No.  CP91-2448-C 
requests  the  necessary  autho 
implement  the  following  chai 
system: 

(1)  To  make  available,  on  e 
discriminatory  basis  and  as  £ 
extension  of  its  current  pipeli 
FGTs  firm  capacity  on  third- 
pipelines  by  amending  FGTs 
certificate  of  public  convenie 
necessity  issued  under  Subpe 
294  of  the  Commission's  Regi 

(2)  To  permit  (a)  temporary 
relinquishments  by  firm  sales 
transportation  customers  of  t 
capacity  to  any  other  customi 
month  pursuant  to  Section  13 
General  Terms  and  Conditio! 
the  following  month  (with  rec 
credit  equal  to  75  percent  of  i 
demand  charges)  and  (b)  the 
relinquishment  of  firm  servici 
other  firm  service; 

(3)  To  require  (a)  nominatic 
scheduling  of  firm,  preferred, 
intemiptible  sales  services,  ii 
requirement  that  FGT  nomins 
schedule  receipts  of  system  s 
a  daily  basis,  and  (b)  assessn 
penalties  for  deliveries  below 
excess  of  four  (4)  percent  of  d 
scheduled  quantities; 

(4)  To  implement  a  new  Ra' 
OPF-1  to  provide  off  peak  fin 
transportation  services  into  tl 
Florida  during  the  months  of  1 
through  March  in  order  to  cor 
services  under  existing  Rate  5 
WPPS  during  the  same  month 

(5)  To  permit  allocation  of  { 
primary,  and  intemiptible  ser 
through  use  of  an  experimenti 
program  that  allocates,  each  i 
available  intemiptible  capaci 
preferred,  primary,  and  interr 
services  based  on  rate  bids  fo 
services  prior  to  the  beginninj 
month; 

(6)  To  implement  experimei 
procedures  to  share  the  savin, 
additional  costs  that  FGT  ma; 
over  the  three  (3)  years  by  ad" 
automatically  FGTs  firm  sale 
transportation  rates  to  reflect 
certain  specified  indices  and  ] 
"variance  based  incentive  me 
for  regular  capital  additions  t( 
and  maintain  its  system; 

(7)  To  permit  (a)  the  implem 
of  a  new  in-line  transfer  point 
Compressor  Station  No.  8,  (b) 
collection  of  a  two-cent  admii 


■  See  Interstate  Natural  Gas  Pipelini 
47  FERC  I  61.296  order  on  reA  S,  48  FEi 
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acilities  are  required  to 
■vices. 

filing  has  been  served 
tomers,  the  California 
ommission  and  the 
tion  Commission. 
•  July  30. 1991.  in 
Standard  Paragraph  E 
notice. 

ctric  Light  Co. 

i07-000j 

at  on  June  27, 1991, 
ric  Light  Company 
iered  for  filing  a  fully- 
Agreement  between 
fvn  of  Belmont, 
nbodying  the  terms  of 
reement  approved  by 
in  a  letter  order  dated 
I. 

•July  30. 1991.  in 
Standard  Paragraph  E 
notice. 

iphs 

desiring  to  be  heard  or 
ing  should  file  a  motion 
'otest  with  the  Federal 
y  Commission.  825 
eet,  NE..  Washington. 
)rdance  with  rules  211 
mmission's  Rules  of 
ledure  (18  CFR  385.211 
such  motions  or 
e  filed  on  or  before  the 
"otests  will  be 
5  Commission  in 
ipproporiate  action  to 
I  not  serve  to  make 
!S  to  the  proceeding, 
ing  to  become  a  party 
1  to  intervene.  Copies 
m  file  with  the 
are  available  for  public 


'iled  7-23-01;  8:45  am] 


DOS] 

lesources  Co.;  Intent 
ivIronmentaJ  Impact 
onduct  Scoping 


Federal  Energy 
lission  (staff)  has 
ssuance  of  a  license  for 
ind  operation  of  the 
'oint  Pumped  Storage 
»ject.  FERC  No.  7802- 
r  River  in  Gunnison 
ities.  Colorado,  would 


constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the  staff 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  on  the  proposed 
project  in  accordance  with  the  National 
Environmental  Policy  Act.  The  staffs 
EIS  will  consider  both  site  specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action. 

The  scoping  process  will  provide 
public  forums  to  determine  the  scope 
and  the  significant  issues  that  should  be 
analyzed  in  depth  in  the  EIS.  The  times 
and  locations  of  these  scoping  meetings 
and  public  hearings  will  be  announced 
in  a  subsequent  public  notice. 

For  further  information,  please  contact 
the  FERC  EIS  Coordinator,  Kathleen 
Sherman  at  (202)  219-2834. 
Lots  D.  CasheU, 
Secretary. 
[FR  Doc.  91-17553  Filed  7-23-©l;  8:45  am] 

BtUINO  COOE  S717-01-« 


[Docket  Nos.  CP91-2448-000,  et  aL] 

Florida  Gas  Transmission  Co.,  et  aL; 
Natural  Gas  Certificate  Filings 

July  17, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Co. 

(Docket  No.  CP91-2448-000] 

Take  notice  that  on  July  15, 1991, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Sti^eet.  Houston, 
Texas  77002.  filed  in  Docket  No.  CP91- 
2448-000  an  application  pursuant  to 
sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act  (NGA)  requesting  abandonment 
authority  and  a  certificate  of  public 
convenience  and  necessity  necessary  for 
FGT  to  implement  changes  and  to  reflect 
a  major  restructuring  of  services  on 
FGT's  system,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Because  of  the  interrelationship 
between  the  changes  in  rates  sought  in 
Docket  No.  RP91-1 87-000,'  FGT 
requests  that  the  Commission 
consolidate  this  certificate  filing  in 
Docket  No.  CP91-2448-000  with  Docket 
No.  RP91-187-000.  FGT  states  that  it 
submitted  these  two  filings,  in  part,  to 
make  FGT's  transportation  and  sales 
services  comparable  in  a  manner 
consistent  with  FGTs  role  as  both  a 
merchant  and  open  access  transporter 


and  to  more  fully  comport  with  the 
Commission's  stated  objectives  in  the 
Commission's  Rate  Design  Policy 
Statement.* 

In  Docket  No.  CP91-2448-000.  FGT 
requests  the  necessary  authorizations  to 
implement  the  following  changes  on  its 
system: 

(1)  To  make  available,  on  a  not  unduly 
discriminatory  basis  and  as  an 
extension  of  its  current  pipeline  system. 
FGT's  firm  capacity  on  third-party 
pipelines  by  amending  FGTs  blanket 
certificate  of  public  convenience  and 
necessity  issued  under  Subpart  G  of  Part 
284  of  the  Commission's  Regulations; 

(2)  To  permit  (a)  temporary 
relinquishments  by  fum  sales  and 
transportation  customers  of  their 
capacity  to  any  other  customers  each 
month  pursuant  to  Section  13  of  the 
General  Terms  and  Conditions,  effective 
the  following  month  (with  receipt  of  a 
credit  equal  to  75  percent  of  applicable 
demand  charges)  and  (b)  the  permanent 
relinquishment  of  firm  services  for  any 
other  firm  service;  „ 

(3)  To  require  (a)  nomination  and 
scheduling  of  firm,  preferred,  and 
interruptible  sales  services,  including  a 
requirement  that  FGT  nominate  and 
schedule  receipts  of  system  supplies  on 
a  daily  basis,  and  (b)  assessment  of 
penalties  for  deliveries  below  and/or  in 
excess  of  four  (4)  percent  of  daily 
scheduled  quantities; 

(4)  To  implement  a  new  Rate  Schedule 
OPF-1  to  provide  off  peak  firm 
transportation  services  into  the  state  of 
Florida  during  the  months  of  November 
through  March  in  order  to  complement 
services  under  existing  Rate  Schedule 
WPPS  during  the  same  months; 

(5)  To  permit  allocation  of  preferred, 
primary,  and  interruptible  services 
through  use  of  an  experimental  bidding 
program  that  allocates,  each  monUi,  the 
available  interruptible  capacity  between 
preferred,  primary,  and  interruptible 
services  based  on  rate  bids  for  such 
services  prior  to  the  beginning  of  each 
month;         1 1 

(6)  To  implement  experimental 
procedures  to  share  the  savings  and/or 
additional  costs  that  FGT  may  occur 
over  the  three  (3)  years  by  adjusting 
automatically  FGTs  firm  sales  and 
transportation  rates  to  reflect  changes  in 
certain  specified  indices  and  provide  a 
"variance  based  incentive  mechanism" 
for  regular  capital  additions  to  sustain 
and  maintain  its  system; 

(7)  To  permit  (a)  the  implementation 
of  a  new  in-line  transfer  point  at 
Compressor  Station  No.  8,  (b)  the 
collection  of  a  two-cent  administrative 


■  Notice  by  pubUcaUon  in  the  Federal  RegMer  on 
July  11, 1991  (56  FR  31634). 


*  See  Intentate  Natural  Gat  Pipeline  Rate  Design, 
47  FERC  I  61.296  order  on  reh  'g.  48  FERC  |  61.122. 


fee  from  all  upstream  interruptible 
transporters  using  the  in-line  transfer 
points  in  lieu  of  the  applicable  rate 
under  Rate  Schedule  ITS-1.  and  the 
collection  of  transportation  rate  under 
Rate  Schedules  FTS-1  and  PTS-1.  as 
well  as.  any  applicable  fuel  charges 
from  downstream  transporters  utilizing 
any  in-line  transfer  points,  (c)  the 
utilization  by  downstream  fim 
transporters  of  in-line  transfer  points 
without  surrendering  firm  receipt  point 
capacity,  (d)  the  continuation  of  the 
proportional  access  methodology,  and 
(e)  the  scheduling  of  transportation 
services  delivering  gas  to  an  in-line 
transfer  point  based  on  the  priority  of 
the  transportation  service  agreement 
taking  delivery; 

(8)  To  implement  an  Account  No.  858 
cost  tracker  and 

(9)  To  recover  producer  demand 
charges  on  an  "as  billed"  basis  through 
the  granting  of  a  permanent  waiver  of 

S  154.305(b)(1)  of  the  Commission's 
Regulations. 

Comment  date:  July  29. 1991.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  U-T  Offshore  System 

'(Docket  No.  CP91-2468-000] 

Take  notice  that  on  July  12, 1991,  U-T 
Offshore  System  (U-TOS).  P.O.  Box 
1396.  Houston.  Texas  77251.  filed  in 
Docket  No.  CP91-2468-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Nahiral  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Williams  Gas 
Marketing  Company,  a  marketer,  under 
the  blanket  certificate  issued  by  the 
Commission's  Order  No.  509 
corresponding  to  the  rates,  terms  and 
conditions  filed  in  Docket  No.  RP89-99- 
000,  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

U-TOS  states  that,  pursuant  to  an 
agreement  dated  April  1. 1991,  under  its 
Rate  Schedule  IT.  it  proposes  to 
transport  up  to  50.000  Mcf  per  day  of 
natural  gas.  U-TOS  indicates  that  the 
gas  would  be  transported  from  Offshore 
Louisiana,  and  would  be  redelivered  in 
Louisiana.  U-TOS  further  indicates  that 
it  would  transport  50,000  Mcf  on  an 
average  day  and  18,250,000  Mcf 
annually. 

U-TOS  advises  that  service  under 
I  284.223(a)  commenced  May  17, 1991, 
as  reported  in  Docket  No.  ST91-8g3&- 
000. 


Comment  date:  September  3, 1991,  in 
accordance  with  Standard  Paragraph  0 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Sti«et  NE.,  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (Ifi^CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  tliat  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
wiU  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  apphcant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214}  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
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be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-17501  Filed  7-23-91;  8:45  am] 

BILUNO  CODE  S717-ei-M 


[Docket  Nos.  CP91-241&-000,  et  ai.] 

United  Gas  Pipe  Une  Co.,  et  al.;  Natural 
Gas  Certificate  Filings 

'    Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP91-24 15-000] 
July  15, 1991. 

Take  notice  that  on  July  8, 1991, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP91-2415-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  to 
construct  and  operate  a  1-inch  sales  tap 
and  related  facilities  in  Rankin  County, 
Mississippi,  under  United's  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  section  7  of  the 


Natural  Gas  Act.  all  as  more  fully 
detailed  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

United  proposes  to  install  the  tap  and 
related  facilities  for  the  sale  of  natural 
gas  to  Willmut  Gas  and  Oil  Company 
(Willmut)  for  commercial  use.  It  is 
stated  that  United  was  authorized  in 
Docket  No.  G-478  to  provide  all  of 
Willmut's  natural  gas  requirements  for 
residential  and  commercial  use  in  its 
East  Jackson  billing  area,  pursuant  to 
the  terms  of  United's  Rate  Schedule  G.  It 
is  explained  that  deliveries  to  Willmut 
through  the  proposed  tap  would  total  38 
Mcf  on  a  peak  day  and  6,000  Mcf  on  an 
annual  basis  and  that  such  dehveries 
would  be  within  Willmut's  current 
entitlement  from  United. 

It  is  explained  that  the  construction 
and  operation  of  the  tap  can  be 
accomplished  without  detriment  to 
United's  other  customers.  It  is  stated 
that  United  would  be  reimbursed  for  the 
cost  of  installing  the  facilities  by 
Willmut. 

Comment  date:  August  29, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Co. 

[Docket  Nos.  CP91-243O-000.  CP91-2431-000, 
CP91-2432-O00] 


July  15, 1991. 
Take  notice  that  on  July  10, 1991, 

Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  55 157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP87-115-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Tennessee  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  August  29, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shjppef  name  (type) 

Peak  day. 

average  day. 

annual  Dtn 

Receipt '  points 

Delivery  points 

Contract  date,  rate 

■ct>edule,  service 

type 

Relaied  docket, 
start  update 

CP91 -2430-000 
(7-10-ei) 

CW1-2431-000 

Pennzoil  Gat  Uartoting 
Company  (Marketer). 

Endevco  Marketing 
Company  (Marketer). 

Transamerican  Natural 
Gas  Corporation 
(Prodoner). 

35.000 
35.000 

12,775.000 
10.000 
10.000 
3.650.000 
50.000 
50.000 

18,250.000 

OLA.  LA.  TX 

OLA,  LA,  PA.  TX,  NY. 
MS. 

LA,  TX,  MS 

MS,  AL,  WV.  KY ^ 

PA,  WV.  NY,  OH 

1-21-88.'  IT, 
lnta(Tup(it>la. 

7-14-«8,«  IT. 
Intemjptibto. 

8-25-87.»  IT. 
Intamiptible. 

ST91 -9375-000. 
&-25-91. 

ST91  -9407-000 

(7-10-91) 
CP91 -2432-000 

Vvtous. 

6-25-91. 

(7-10-91) 

7-1-91. 

*  Asamerxled. 


3.  Texas  Gas  Transmission  Corp.,  et  al 

Docket  Nos.  CP91-244O-00a  CP91-2441-000, 
CP91-2442-00a  CP91-2443-00a  CP91-2444- 
000.  CP91-2445-000,  CP91-2446-000 
July  15, 1991. 

Take  notice  that  on  July  10, 1991, 
Texas  Gas  Transmission  Corporation. 
3800  Frederica  Street,  Owensboro, 
Kentucky  42301,  and  United  Gas  Pipe 
Line  Company.  P.O.  Box  1478,  Houston, 
Texas  77251-147^  (Applicants)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  55  157.205 
and  284.223  of  the  Commission's 


Regulations  imder  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP8a-686-000  and  Docket  No.  CP88-6- 
000,  respectively,  pursuant  to  section  7 
of  the  Natiu'al  Gas  Act  aU  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 
Information  applicable  to  each 


»  These  prior  notice  requests  are  not 
consolidated. 


transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  August  29, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 


CP91-2441-000 


CP91-2442-0fl ] 
(7-10-91)    T 


CP91-2444-O0il 
(7-10-91) 

CP91-2445-00J) 
(7-10-91) 

CP91-2446-00J> 
(7-10-91) 


PPQ  Industr 


>  Offshore  Uxjisiana  and  offshore 


4.  Transcontinental  Gas  Pipe  I 

[Docket  No.  CP91-2419-000] 
]uly  15, 1991. 

Take  notice  that  on  July  8, 1! 
Transcontinental  Gas  Pipe  Lin 
Corporation,  (Transco),  Post  0 
1396,  Houston,  Texas  77251,  fil 
Docket  No.  CP91-241*-000  a  n 
pursuant  to  §5  157.205  and  157 
Commission's  Regulations  for 
authorization  to  expand  an  exi 
delivery  point  in  order  to  accoi 
natural  gas  deliveries  to  Public 
Electric  and  Gas  Company  (PS 
existing  sales,  transportation  a 
storage  customer,  under  Transi 
blanket  certificate  issued  in  Dc 
CP82-428-000  pursuant  to  secti 
the  Natural  Gas  Act  (NGA),  al! 
fully  set  forth  in  the  request  wl 
file  with  the  Commission  and  c 
public  inspection. 

Transco  states  that  PSE&G  h 
requested  that  Transco  expand 
delivery  point  at  Piles  Creek,  U 
County,  New  Jersey  (Piles  Crec 
80  that  PSE&G  may  receive  all 
authorized  services  at  this  poir 
stated  that  the  Piles  Creek  M&I 
constructed  and  placed  in  servi 
October  3, 1985,  for  80,000  Mcf 
pursuant  to  section  311  of  the  ^ 
Gas  Policy  Act  (NGPA).  It  is  sti 
since  that  time,  deliveries  at  Pil 
M&R  increased  to  142,705  Mcf  | 
Transco  states  that  it  requestec 
authorization  in  its  application 
Docket  No.  CP90-687  to  render 
at  the  Piles  Creek  M4R  pursuer 
section  7(c)  and  that  such  servi< 
certificated  by  the  Commission 
11. 1991. 

Transco  states  that  PSE&G  ni 
desires  that  Transco  expand  thi 
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all  as  more  fully 
iplication  which  is  on 
mission  and  open  to 

!s  to  install  the  tap  and 
for  the  sale  of  natural 
as  and  Oil  Company 
imercial  use.  It  is 
i  was  authorized  in 
i  to  provide  all  of 
I  gas  requirements  for 
}mmercial  use  in  its 
ng  area,  pursuant  to 
;d*8  Rale  Schedule  G.  It 
deliveries  to  Willmut 
ised  tap  would  total  38 
y  and  6,000  Mcf  on  an 
that  such  deliveries 
i/Villmut's  current 
United. 

that  the  construction 
the  tap  can  be 
hout  detriment  to 
itomers.  It  is  stated 
1  be  reimbursed  for  the 
the  facilities  by 

August  29, 1991,  in 
Standard  Paragraph  G 
notice. 

Pipeline  Co. 

2430-000,  CP91-2431-O00, 


July  15. 1991. 
Take  notice  that  on  July  10. 1991, 

Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP87-115-O00, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Tennessee  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  August  29, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


opt  ■  potnts 


.  TX „... 

,  PA,  TX.  NY, 
MS 


OeHvery  points 


MS,  AU  WV.  KY.. 
PA,WV.  NY,  OH. 
Various. 


Contract  date,  rate 

■ct>edule,  service 

type 


1-21 -e8,«  IT, 
tntamip(it>l& 

7-14-88,'  IT, 
Int8miptit)te. 

8-25-87. »  IT. 
Interruptible. 


Relaled  doctcet, 
start  up  data 


ST91-9375-000. 
6-25-91. 

ST91 -9407-000, 
6-25-91. 

ST91 -9406-000, 
7-1-91. 


the  Natural  Gas  Act 
o  transport  natural 
uppers  under  the 
s  issued  in  Docket  No. 
Docket  No.  CP88-6- 
}ur8uant  to  section  7 
;  Act,  all  as  more  fully 
uests  that  are  on  file 
ion  and  open  to  public 

licable  to  each 


equesta  are  not 


transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  August  29. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Docket  No.  (date  filed) 


CP91-2440-000 
(7-10-91) 

CP91 -244 1-000 
(7-10-91)     jl 

CP91-2442-0aD 
(7-10-91) 

CP91 -2443-000 
(7-10-91) 

CP91-2444-000 
(7-10-91) 

CP91-2445-000 
(7-10-91) 


CP91-2446-0CP 
(7-10-91) 


Shipper  name  (type) 


PPG  Industries,  Inc 

Nortti  Canadian 
Marketing  Corp. 

Transco  Energy 
Marketing  Co. 

Hadson  Gas  Systents, 
Inc. 

Red  River  Gas  Co. 
(Marketer). 

Unocal  Expioration 
Corp.  (Producer). 

Production  Gathering 
Co.  (Marketer). 


Peak  day, 
average  day, 
ar>nual  MMBtu 


800 

528 

124,800 

1(X>,000 

100.000 

36,500.000 

50,000 

10,000 

3,650,000 

100,000 

100,000 

36,500,000 

1,030 

1,030 

375,950 

25,750 

25,750 

9,396,750 

10,300 

10,300 

3,759,500 


Receipt  >  points 


Cor«act  date,  rata 

schedula,  servna 

typ« 


Various, 


>  Offshore  Uouistana  and  offshore  Texas  are  shown  as  OLA  and  OTX 


Related  docket 
•tart  up  data 


ST91 -91 28-000 
6-18-91 

ST91 -91 29-000 
6-15-91 

ST91-91 27-000 
6-14-91 

ST91-9024-000 
6-2-91 

ST91 -9057-000 
6-1-91 

ST91 -9060-000 
6-1-01 

ST91-9059-000 
6-1-91 


4.  Transcontinental  Gas  Pipe  Line  Corp. 

[Docket  No.  CP91-2419-000J 
July  15, 1991. 

Take  notice  that  on  July  8. 1991. 
Transcontinental  Gas  Pipe  Line 
Corporation.  (Transco),  Post  Office  Box 
1396,  Houston.  Texas  77251.  filed  in 
Docket  No.  CP91-241*-000  a  request 
pursuant  to  5§  157.205  and  157.212  of  the 
Commission's  Regulations  for 
authorization  to  expand  an  existing 
delivery  point  in  order  to  accommodate 
natural  gas  deliveries  to  Public  Service 
Electric  and  Gas  Company  (PSE*G),  an 
existing  sales,  transportation  and 
storage  customer,  under  Transco's 
blanket  certificate  issued  in  Docket  No. 
CP82-428-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  (NGA),  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Transco  states  that  PSE&G  has 
requested  that  Transco  expand  its 
delivery  point  at  Piles  Creek.  Union 
County,  New  Jersey  (Piles  Creek  M&R). 
so  that  PSE&G  may  receive  all 
authorized  services  at  this  point.  It  is 
stated  that  the  Piles  Creek  M&R  was 
constructed  and  placed  in  service  on 
October  3, 1985,  for  80,000  Mcf  per  day 
pursuant  to  section  311  of  the  Natural 
Gas  Policy  Act  (NGPA).  It  is  stated  that 
since  that  time,  deliveries  at  Piles  Creek 
M&R  increased  to  142,705  Mcf  per  day. 
Transco  states  that  it  requested 
authorization  in  its  application  filed  in 
Docket  No.  CP90-687  to  render  service 
at  the  Piles  Creek  M&R  pursuant  to  NGA 
section  7(c)  and  that  such  service  was 
certificated  by  the  Commission  on  June 
11. 1991. 

Transco  states  that  PSE&G  now 
desires  that  Transco  expand  the  Piles 


Creek  M&R  so  that  it  would  have  a 
capacity  of  362.250  Dth  per  day  of 
natural  gas.  Transco  requests  the 
removal  of  any  restrictions  that  limit  the 
permissible  service  for  any  part  of  the 
capacity  at  such  delivery  point  to  NGPA 
section  311  service. 

Transco  states  that  it  has  agreed  to 
replace  three  existing  eight-inch  meter 
tubes  and  two  existing  eight-inch 
regulators  with  four  ten-inch  meter  tubes 
and  two  16-inch  regulators.  It  is 
indicated  that  the  proposed  expansion 
of  the  Piles  Creek  M&R  would  be  used 
by  PSE&G  to  receive  up  to  350,000  Mcf 
per  day  of  gas  from  Transco  through  a 
combination  of  services  and  that  such 
services  would  be  provided  in 
accordance  with  Transco's  Delivery 
Point  EntiUement  Setdement  filed  on 
March  4. 1991.  in  Docket  No.  C3P8»-484. 

Transco  states  that  PSE&G's  total 
transportation  and  sales  service 
entiUement  would  not  be  altered  from 
its  current  level  of  417,749  Mcf  per  day. 
Transco  states  that  it  would  have 
sufficient  system  delivery  flexibility  to 
accomplish  deliveries  at  the  Piles  Oeek 
M&R  without  detriment  or  disadvantage 
to  Transco's  other  existing  customers.  It 
is  indicated  that  PSE&G  would  require 
service  at  the  Piles  Creek  M&R  by 
November  of  1991. 

Comment  date:  August  29. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Iroquois  Gas  Transmission  System, 
LP. 

[Docket  No.  CP91-2417-000J 
luly  IS.  1991. 

Take  notice  that  on  July  8, 1991. 
Iroquois  Gas  Transmission  System,  LP. 
(Iroquois).  One  Corporate  Drive,  suite 


606.  Shelton.  Connecticut  06484,  filed  in 
Docket  No.  CP91-2417-000  a  request 
pursuant  to  §5  157.205  and  284.211  of  the 
Commission's  Regulations  for 
authorization  to  construct  five  sales  taps 
on  portions  of  its  pipeline,  under  its 
blanket  certificates  issued  in  Docket 
Kos.  CP8&-634-000  and  CP89-634-001 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Iroquois  has  stated  that 
the  taps  have  been  requested  by  SL 
Lawrence  Gas  Company,  Inc.  (St. 
Lawrence),  L&J  Energy  Systems.  Inc. 
(L&J).  Northeast  Utiliues  (NU)  and  Long 
Island  Lighting  Company  (ULCO). 
collectively  referred  to  as  shippers  and 
those  parties  would  bear  the  initial 
expense  of  the  taps.  Iroquois  has  noted 
that  LILCO  has  executed  a 
transportation  agreement  with  Iroquois 
and  that  L&J  has  executed  a  precedent 
agreement  to  a  gas  transportation 
contract.  It  is  also  noted  that  although 
St.  Lawrence  and  NU  have  not  yet 
executed  transportation  contracts  with 
Iroquois,  they  anticipate  doing  so  in  the 
near  future. 

Comment  date:  August  29, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Panhandle  Eastern  Pipe  Line  Co. 

[Docket  No.  (3>91-2416-000] 
July  15, 1991. 

Take  notice  that  on  July  8. 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP91-2416-000  a  request  pursuant  to 
SS  157.205  and  157.212  of  the 
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Commission's  Regulations  for 
authorization  to  add  an  existing  delivery 
point  to  the  sales  service  agreement 
between  Panhandle  and  Citizens  Gas 
Fuel  Company  (Citizens]  under 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP83-«3-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Conunission  and  open 
to  public  inspection. 

Panhandle  requests  authorization  to 
add  the  existing  Michon — River  Rouge 
delivery  meter  to  the  sales  service 
agreement  with  Citizens  dated  June  27, 
1991.  It  is  stated  that  the  sales  service  to 
Citizens  is  provided  pursuant  to 
Panhandle's  Rate  Schedule  G-1. 
Panhandle  does  not  propose  to  increase 
the  volumes  delivered  pursuant  to  this 
agreement  or  to  construct  any  facilities. 
Panhandle  states  that  at  no  time  would 
the  volumes  delivered  at  all  of  the 
delivery  points  in  this  agreement  exceed 
15,420  Mcf  per  day. 

Comment  date:  August  29, 1991,  in 
acordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  High  Island  Offshore  System 

(Docket  No.  CP91-2457-000] 
July  16. 1991. 

Take  notice  that  on  July  11, 1991,  High 
Island  Offshore  System  (HIOS),  500 
Renaissance  Center,  Detroit,  Michigan 
48243.  filed  in  Docket  No.  CP91-2457-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Williams  Gas 
Marketing  Company,  a  marketer,  under 
the  blanket  certificate  issued  by  the 
Commission's  Order  No.  509 
corresponding  to  the  rates,  terms  and 
conditions  filed  in  Docket  No.  RP89-82- 
000,  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

HIOS  states  that,  pursuant  to  an 
agreement  dated  March  1, 1991,  under 
its  Rate  Schedule  IT,  it  proposes  to 
transport  up  to  50,000  Mcf  per  day  of 
natural  gas.  HIOS  indicates  that  the  gas 
would  be  transported  from  Offshore 
Louisiana,  and  Offshore  Texas,  and 
would  be  redelivered  in  Offshore 
Louisiana,  and  Offshore  Texas.  HIOS 
further  indicates  that  it  would  transport 
50,000  Mcf  on  an  average  day  and 
18,250,000  Mcf  annually. 

HIOS  advises  that  service  under 
§  284.223(3)  commenced  May  17, 1991. 
as  reported  in  Docket  No.  ST91-8794- 
OQO. 


Comment  date:  August  29, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Eastern  Shore  Natural  Gas  Co. 

[Docket  No.  CP91-2454-000] 
July  16, 1991. 

"Take  notice  that  on  July  11, 1991. 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore),  Post  Office  Box  615, 
Dover,  Delaware.  19903,  filed  in  Docket 
No.  CP91-2454-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  for  authorization  to  add  a 
new  delivery  point  to  Chesapeake 
Utilities  Corporation  Chesapeake),  an 
existing  customer,  under  its  blanket 
certificate  issued  in  Docket  No.  CP83- 
40-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  for  authorization  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Eastern  Shore  states  that  it  proposes 
to  construct  and  operate  a  sales  tap  in 
Kent  County,  Delaware,  to  serve 
Delaware  Division  of  Chesapeake 
Utilities  Corporation  (Delaware 
Division),  a  local  distribution  Company. 
The  estimated  daily  peak  and  annual 
quantities  would  be  68  MMBtu  and  4,522 
MMBtu,  respectively. 

Comment  date:  August  30, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Granite  State  Gas  Transmission,  Inc. 

[Docket  No.  CP91-2373-000] 
July  16, 1991. 

Take  notice  that  on  July  1, 1991. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State).  300  Friberg  Parkway. 
Westborough,  Massachusetts  01581  filed 
an  apphcation  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  and  part  157  of 
the  Commission's  Regulations,  for  a 
certificate  of  public  convenience  end 
necessity  authorizing  an  incremental 
increase  in  the  certificated  amount  of  its 
firm  daily  sales  for  resale  to  its  two 
affiliated  distribution  company 
customers.  Bay  State  Gas  Company  (Bay 
State)  and  Northern  Utilities,  Inc. 
(Northern  Utilities),  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

According  to  Granite  State,  it 
currently  purchases  its  firm  natural  gas 
supplies  from  Tennessee,  Algonquin, 
Boundary  Gas,  Inc.,  and  Shell  Canada 
Limited.  With  these  supplies.  Granite 
State  is  currently  authorized  to  provide 
firm  daily  sales  for  resale  deliveries  of 
103,145  Dth  to  Bay  State  and  24,818  Dth 
to  Northern  Utilities. 

In  this  application.  Granite  State 
requests  authority  to  increase  its  firm 


daily  sales  for  resale  deliveries  to  Bay 
State  by  5,231  Dth  (a  total  of  108,376 
Dth)  and  to  Northern  Utilities  by  805  Dth 
(a  total  of  25.623  Dth).  Granite  State 
states  that  it  has  recently  concluded 
negotiating  a  Gas  Sales  Agreement  with 
Direct  Energy  Marketing,  Inc.  (Direct 
Energy),  a  producer-marketer  of 
Canadian  natural  gas,  for  the  purchase 
of  up  to  6,036  MMBtu  per  day  of 
Canadian  natural  gas  on  a  firm  basis  for 
a  fifteen  (15)  year  period.  The  Direct 
Energy  purchases  will  become  an  added 
increment  to  Granite  State's  system 
supply. 

Granite  State  states  that  the  natural 
gas  underlying  the  Gas  Sales  Agreement 
will  be  produced  in  the  Province  of 
Alberta,  Canada,  and  that  Direct  Energy 
has  made  the  necesasry  transportation 
arrangements  in  Canada  for  the 
transportation  of  the  gis  from  Alberta  to 
a  delivery  point  to  Grenite  St?te  on  the 
U.S.-Canadian  border  near  Highwater, 
Quebec.  Granite  State  further  states  that 
the  deliveries  of  the  gas  at  the  border 
will  be  received  into  an  18-inch  pipeline 
that  it  has  leased  and  converted  to 
natural  gas  service  pursuant  to  the 
certificate  issued  to  it  in  Docket  No. 
CP87-39-000  (the  Portland  Pipeline 
Project.)  '  The  leased  pipeline  extends 
from  the  border  to  a  connection  with 
Granite  State's  owned  pipeline  near 
Portland.  Maine. 

Granite  State  says  that  Direct  Energy 
will  bill  Granite  State  on  a  demand  and 
commodity  basis  for  the  gas  delivered  at 
the  border.  The  demand  charge  to  be 
paid  by  Granite  State  is  equal  to  the 
demand  charges  incurred  by  Direct 
Energy  for  the  firm  transportation 
services  on  Nova,  TransCanada,  GMI 
and  SCLQ  for  the  delivery  of  the  gas  to 
the  Highwater  delivery  point  to  Granite 
State.  The  commodity  charge  to  be  paid 
by  Granite  State  is  the  aggregate  of  the 
cost  of  the  gas  (the  energy  charge),  the 
commodity  charges  incurred  by  Direct 
Energy  for  the  transportation  services, 
plus  10  cents  in  Canadian  currency. 
Granite  State  says  that  the  10  cent 
portion  of  the  commodity  charge  is  the 
charge  approved  by  the  NEB  which  is 
payable  with  respect  to  gas  transported 
on  TransCanada  to  amortize  certain 
obligations  similar  to  the  take-or-pay 
settlements  common  in  the  domestic 
natural  gas. 

Granite  State  notes  that  if  deliveries 
of  gas  under  the  Gas  Sales  Agreement 
were  made  in  April  1991,  the  demand 
charge  would  have  been  $1,104  U.S.  per 
MMBtu  and  the  commodity  charge 
would  have  been  $1,484  U.S.  per  MMBtu. 
The  100%  load  factor  price  for  the  gas 


delivered  at  the  border  woi 
$2,588  per  MMBtu. 

Granite  State  states  that 
passthrough  the  purchase  p 
gas  through  its  Purchased  ( 
Adjustment  procedures,  esi 
Article  19  of  the  General  Ti 
Conditions  of  its  FERC  Gat 
Second  Revised  Volume  N( 
issuance  of  the  certificate  r 
this  application.  Granite  St 
that  it  intends  to  request  pe 
revise  the  proposed  rates  t( 
effect  of  the  new  supply  on 
and  billing  determinants.  G 
states  that  the  demand  cha 
purchases  from  Direct  Ener 
subject  to  the  reclassificatif 
mandated  by  Opinion  Nos. 
A.  Granite  State  states  that 
currently  complying  with  th 
reclassification  procedures 
connection  with  its  purchas 
Canadian  gas  through  the  n 
Boundary  Gas,  Inc.,  and  the 
directly  from  Shell. 

Granite  State  states  that : 
facilities  are  required  to  ac( 
of  the  gas  from  Direct  Enerj 
border  or  to  transport  it  anc 
increase  in  daily  contract  d 
Bay  State  and  Northern  Illii 

Granite  State  further  stat 
Energy  has  aggregated  the  ( 
underlying  the  Gas  Sales  Aj 


Docket  No.  (date  filed) 

Shippa 

CP91-2459-000 

Sonet  U{ 

(7-12-91) 

Compa 

CP91-246O-000 

ThePolai 

(7-12-01) 

Cofpon 

(Marfce 

CP91-2461-(  (  0 

ThePolai 

(7-12-91) 

Corpof 

'    ■ 

(Marke< 

CP9 1-2462-000 

Brooklyn 

(7-12-01) 

h4atura 

(Mark© 

CP91-2463-000 

NGCTra 

(7-12-01) 

Inc.  (M 

CP91 -2464-000 

CtooiaCc 

(7-12-01) 

(Market 

*  Offshore  Louisiana  and  offsho 

*  As  amerxled. 

*  Ttiese  quantities  are  in  Mcf. 


•  40  FERC  I  ei.ieS  (1987). 
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\ugu3t  29. 1991,  in 
tandard  Paragraph  G 
otice. 

atural  Gas  Co. 

54-000] 

on  July  11, 1991, 
lira!  Gas  Company 
)8t  Office  Box  615, 
19903,  filed  in  Docket 
I  a  request  pursuant  to 
nunission's 
ihorization  to  add  a 

to  Chesapeake 
}n  Chesapeake),  an 
under  its  blanket 

I  Docket  No.  CP83- 
section  7  of  the 

II  as  more  fully  set 

t  for  authorization  on 
lission  and  open  for 

atcs  that  it  proposes 
>erate  a  sales  tap  in 
ware,  to  serve 
of  Chesapeake 
)n  (Delaware 
istribution  Company, 
y  peak  and  annual 
e  68  MMBtu  and  4,522 

ly. 

Vugust  30, 1991.  in 
tandard  Paragraph  G 
otice. 

s  Transmission,  Inc. 

'3-000] 

on  July  1, 1991. 
rransmission.  Inc. 
)  Friberg  Parkway, 
sachusetts  01581  filed 
luant  to  section  7(c) 
Act  and  part  157  of 
legulations,  for  a 
:  convenience  end 
ng  an  incremental 
ificated  amount  of  its 
resale  to  its  two 
on  company 
te  Gas  Company  (Bay 
n  Utilities,  Inc. 
,  all  as  more  fully  set 
tion  on  file  with  the 
pen  to  public 

mite  State,  it 
9  its  firm  natural  gas 
lessee,  Algonquin, 
,  and  Shell  Canada 
i  supplies.  Granite 
uthorized  to  provide 
resale  deliveries  of 
State  and  24.818  Dth 

8. 

n.  Granite  State 
to  increase  its  firm 


daily  sales  for  resale  deliveries  to  Bay 
State  by  5,231  Dth  (a  total  of  108,376 
Dth)  and  to  Northern  Utilities  by  805  Dth 
(a  total  of  25,823  Dth).  Granite  State 
states  that  it  has  recently  concluded 
negotiating  a  Gas  Sales  Agreement  with 
Direct  Energy  Marketing,  Inc.  (Direct 
Energy),  a  producer-marketer  of 
Canadian  natural  gas,  for  the  purchase 
of  up  to  6,038  MMBtu  per  day  of 
Canadian  natural  gas  on  a  firm  basis  for 
a  fifteen  (15)  year  period.  The  Direct 
Energy  purchases  will  become  an  added 
increment  to  Granite  State's  system 
supply. 

Granite  State  states  that  the  natural 
gas  underlying  the  Gas  Sales  Agreement 
will  be  produced  in  the  Province  of 
Alberta,  Canada,  and  that  Direct  Energy 
has  made  the  necesasry  transportation 
arrangements  in  Canada  for  the 
transportation  of  the  gis  from  Alberta  to 
a  delivery  point  to  Granite  St?te  on  the 
U.S.-Canadian  border  near  Highwater, 
Quebec.  Granite  State  further  states  that 
the  deliveries  of  the  gas  at  the  border 
will  be  received  into  an  18-inch  pipeline 
that  it  has  leased  and  converted  to 
natural  gas  service  pursuant  to  the 
certificate  issued  to  it  in  Docket  No. 
CP87-39-000  (the  Portland  Pipeline 
Project.)  '  The  leased  pipeline  extends 
from  the  border  to  a  connection  with 
Granite  State's  owned  pipeline  near 
Portland,  Maine. 

Granite  State  says  that  Direct  Energy 
will  bill  Granite  State  on  a  demand  and 
commodity  basis  for  the  gas  delivered  at 
the  border.  The  demand  charge  to  be 
paid  by  Granite  State  is  equal  to  the 
demand  charges  incurred  by  Direct 
Energy  for  the  firm  transportation 
services  on  Nova,  TransCanada,  GMI 
and  SCLQ  for  the  delivery  of  the  gas  to 
the  Highwater  delivery  point  to  Granite 
State.  The  commodity  charge  to  be  paid 
by  Granite  State  is  the  aggregate  of  the 
cost  of  the  gas  (the  energy  charge),  the 
commodity  charges  inciured  by  Direct 
Energy  for  the  transportation  services, 
plus  10  cents  in  Canadian  currency. 
Granite  State  says  that  the  10  cent 
portion  of  the  commodity  charge  is  the 
charge  approved  by  the  NEB  which  is 
payable  with  respect  to  gas  transported 
on  TransCanada  to  amortize  certain 
obligations  similar  to  the  take-or-pay 
settlements  common  in  the  domestic 
natural  gas. 

Granite  State  notes  that  if  deliveries 
of  gas  under  the  Gas  Sales  Agreement 
were  made  in  April  1991,  the  demand 
charge  would  have  been  $1,104  U.S.  per 
MMBtu  and  the  commodity  charge 
would  have  been  $1,484  U.S.  per  MMBtu. 
The  100%  load  factor  price  for  the  gas 


delivered  at  the  border  would  have  been 
$2,588  per  MMBtu. 

Granite  State  states  that  it  will 
passthrough  the  purchase  price  of  the 
gas  through  its  Purchased  Gas  Cost 
Adjustment  procedures,  established  in 
Article  19  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  After  the 
issuance  of  the  certificate  requested  in 
this  application.  Granite  State  states 
that  it  intends  to  request  permission  to 
revise  the  proposed  rates  to  reflect  the 
effect  of  the  new  supply  on  throughput 
and  billing  determinants.  Granite  State 
states  that  the  demand  charge  for  the 
purchases  from  Direct  Energy  will  be 
subject  to  the  reclassification  procedure 
mandated  by  Opinion  Nos.  256  and  256- 
A.  Granite  State  states  that  it  is 
currently  complying  with  the 
reclassification  procediu-es  in 
connection  with  its  purchases  of 
Canadian  gas  through  the  medium  of 
Boundary  Gas.  Inc.,  and  the  purchases 
directly  from  Shell. 

Granite  State  states  that  no  additional 
facilities  are  required  to  accept  delivery 
of  the  gas  from  Direct  Energy  at  the 
border  or  to  transport  it  and  deliver  the 
increase  in  daily  contract  demands  to 
Bay  State  and  Northern  Illinois. 

Granite  State  further  states  that  Direct 
Energy  has  aggregated  the  gas  supply 
underlying  the  Gas  Sales  Agreement  for 


export  and  sale  to  another  purchaser 
and  the  National  Energy  Board  (NEB) 
issued  Direct  Energy  License  No.  GL-132 
authorizing  the  export.  Granite  State 
states  that  Direct  Energy  intends  to 
commence  deliveries  under  a  short  term 
export  license  from  the  NEB  and  apply 
to  the  NEB  for  redesignation  of  the 
export  point  at  Highwater,  Quebec, 
under  License  No.  GL-132.  Granite  State 
states  that  it  intends  to  apply  to  the 
Department  of  Energy,  Office  of  Fossil 
Fuels  for  approval  to  import  the  gas 
under  section  3  of  the  Natural  Gas  Act. 
Pending  approval  of  the  purchase  on  a 
long-term  basis,  Granite  State  states 
that  it  has  authority  under  a  blanket 
authorization  to  commence  receiving 
deliveries. 

Comment  date:  August  6, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  United  Gas  Pipe  Line  Co.,  Northern 
Natural  Gas  Co. 

[Docket  No8.  CP91-2459-000.  CP91 -2460-000, 
CP91-2461-000.  CP91-2462-00a  CP91-2463- 
OOa  CP91-2464-000] 

July  16, 1991. 

Take  notice  that  on  July  12. 1991. 
United  Gas  Pipe  Line  Company.  P.O. 
Box  1478.  Houston,  Texas  77251-1478, 
and  Northern  Natiu'al  Gas  Company. 
1400  Smith  Street.  P.O.  Box  1188. 


Houston,  Texus  77251-1188,  (Applicants) 
filed  in  the  above-referenced  dockets 
prior  notice  requests  pursuant  to 
Sections  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  in  Docket  No.  CP8&-6-000  and 
Docket  No.  CP86-435-000,  respectively, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
number  of  the  120-day  transactions 
under  Section  284.223  of  the 
Commission's  Regulations,  has  been 
provided  by  Applicants  and  is 
summarized  in  the  attached  appendix. 

Comihent  date:  August  30. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  Thetc  prior  notice  requeits  are  not 
coiuolidaled. 


CX>cket  No.  (date  filed) 


CP91 -2459-000 
(7-12-91) 

CP91-246O-00O 
(7-12-91) 

CP91-2461-000 
(7-12-91) 

CP91 -2462-000 
(7-12-91) 

CPgi -2463-000 
(7-12-91) 

CP91 -2464-000 
(7-12-91) 


Shipper  name  (type) 


Sonat  Maritetjng 
Company  (Marlteter). 

The  Polaris  Pipeline 

Corporation 

(Marketer). 
The  Polaris  Pipeline 

Corporation 

(Marlteter). 
BroolOyn  Interstate 

^4atural  Gas  Corp. 

(Mar1<eter). 
NGC  Transportation, 

Inc.  (Marketer). 

Cttxjia  Corporation 
(Marketer). 


Peak  day. 
average  day, 
annual  MMBtu 


25, 

25, 

9,398, 

51 

51 

18.797, 

25 

25 

9.398, 

88, 

66, 

•32,286, 

86, 

66 

•32^86! 

50, 

37, 

18,250. 


750 
750 
,750 
500 
,500 
500 
,750 
,750 
,750 
,457 
,343 
805 
,457 
343 
805 
000 
500 
000 


Receipt  ■  points 


LA.  MS 

LA.  TX 

LA.  TX 

OTX.  OLA... 
OTX.OLA._ 


Various.- 


'  OfWniB  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX 

■AsMMnded. 

*  These  quantities  are  in  Mcf . 


Oelivary  points 


OLA.. 


OLA.  LA.. 
TX 


ContTBCt  (tet9,  r8to 

typ« 


Related  docket, 
start  up  date 


2-27-86,' 
lnterruptit)le. 

i2-9-«7.«  rrs, 

Intarrupttjie. 

10-1-87,« 
Interruptible. 

6-1-91.  rr-1. 

Ir(larr\jpt)t)le. 

6-1-91.  rr-1, 
Intemjptible. 

ft-1-91,  T-1. 
Intsrnjptibte. 


ST91 -8690-000, 
5-23-91. 

ST91 -9383-000. 
6-17-91. 

ST91 -9366-000. 
6-17-91. 

ST91 -9229-000. 
6-1-91. 

ST91 -9229-000. 
6-1-91. 

ST91 -9238-000. 
6-1-91. 


•  40  FERC  I  ei.ies  (1967). 
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11.  Transcontinental  Gas  Pipe  Line  Corp. 

Pocket  No.  CP91-2429-000J 
July  16. 1991. 

Take  notice  that  on  July  10. 1991. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  pursuant  to 
section  7  of  the  Natural  Gas  Act  (NGA), 
requested  authority  to  operate  certain 
facilities  which  were  constructed  under 
section  311  of  the  Natural  Gas  PoUcy 
Act  of  1978  (Section  311).  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Transco  states  that  in  1987,  Transco 
constructed  two  facilities  in  order  to 
provide  firm  transportation  service  of  up 
to  100,000  Mcf  per  day  (Mcfd)  of  natural 
gas  for  delivery  to  Alabama  Gas 
Corporation  (Alagasco).  These  facilities 
consist  of: 

(1)  A  42-inch  diameter  pipeline  loop 
extending  15.27  miles  along  Transco's 
existing  mainline  in  Alabama  (Mainline 
Loop).  The  Mainline  Loop  begins  near 
Butler.  Alabama  and  runs  east  all 
within  Choctaw  County,  Alabama. 

(2)  A  compressor  consisting  of  one 
3,700  horsepower  centrifugal  compressor 
unit  at  Transco's  Compressor  Station 
No.  90  (Mainline  Compressor),  all  in 
Marengo  County.  Alabama.  The 
Mainline  Compressor  is  located  at  the 
termination  point  of  the  Mainline  Loop. 

Transco  states  that  it  constructed  the 
Mainline  Loop  and  Mainline 
Compressor  pursuant  to  Section  311  on 
behalf  of  Alagasco.  In  a  Show  Cause 
Order  issued  July  28, 1989,  in  Docket  No. 
LN89-1-001,  the  Commission  questioned 
whether  the  facilities  were  validly 
constructed  pursuant  to  Section  311  and 
whether  Transco's  continued  operation 
of  the  facilities  violated  Section  311. 
Transco  states  that  the  issues  were 
resolved  by  a  Stipulation  and 
Agreement  (S&A)  executed  on  May  29, 
1991  by  Transco  and  the  Enforcement 
Staff  of  the  Commission  in  Docket  No. 
RP88-68-000,  et  al.,  IN89-1-000  and 
IN89-1-001.  Transco  states  that  the  S&A 
required  it  to  file  this  application  within 
30  days  of  a  final  Commission  order. 

Transco  states  that  the  sole  purpose 
of  the  facilities  was,  and  is,  to  provide 
firm  transportation  of  gas  through  a 
limited  portion  of  Transco's  mainline 
system  for  the  benefit  of  Alagasco, 
which  is  a  local  distribution  company 
serving  markets  in  Alabama.  Transco 
asserts  that  all  of  its  mainline  is  subject 
to  call  under  firm  arrangements  and  that 
the  Mainline  Loop  and  Mainline 
Compressor  created  capacity  needed  to 
make  firm  deliveries  to  Alagasco. 

Accordingly,  Transco  states  that  it  is 
filing  this  application  pursuant  to  the 


requirements  of  the  S&A  to  convert  the 
subject  facilities  to  operation  under 
section  7(c)  of  the  NGA.  Transco  asserts 
that  conversion  of  these  facilities  will 
serve  the  public  interest  by  (1)  dispelling 
any  uncertainty  concerning  the 
regulatory  status  of  the  facilities,  and  (2) 
authorizing  the  firm  mainline  capacity 
provided  by  the  facilities  to  be  available 
for  utilization  by  shippers  for  the 
transportation  of  all  gas  and  thus  not  be 
hmited  to  section  311  transportation 
restrictions. 

Comment  date:  August  6, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraph 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NW..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  and  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  of  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  with  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  certificate  is  required 
by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  .vill  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 


CFR  285.214)  a  motion  to  intervene  or 
notice  of  intervention  and  Pusuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-17503  Filed  7-23-91;  8:45  am] 

BILUNQ  CODE  S717-01-M 


[Docket  No.  JD91-07917T,  Oklahoma-9] 

State  of  Oklahoma;  Determination 
Designating  Tight  Formation 

July  17, 1991. 

Take  notice  that  on  July  15, 1991,  the 
Oklahoma  Corporation  Commission  for 
the  State  of  Oklahoma  (Oklahoma) 
submitted  the  above — referenced  notice 
of  determination  to  the  Commission, 
pursuant  to  §  271.703(c)(3)  of  the 
Commission's  regulations,  that  the 
Atoka  Formation,  located  in  portions  of 
Latimer  and  LeFlore  Counties, 
Oklahoma,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The  notice  of 
determination  covers  the  following 
areas:  All  of  T.4N.  and  T.5N.,  R.21E. 
through  R.27E.  (inclusive);  all  of  T.6N., 
R.25E.  through  R.27E.  (inclusive);  and  all 
of  sections  19-36  in  T.6N.,  R.23E.  and 
R.24E.,  located  in  Latimer  and  LeFlore 
Counties,  Oklahoma.  The  notice  of 
determination  also  contains  Oklahoma's 
findings  that  the  referenced  portions  of 
the  Atoka  Formation  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR,  §§  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Casliell 
Secretary. 

[FR  Doc.  91-17492  Filed  7-23-91;  8:45  amj 
BIUJNO  CODE  (Tir-OI-W 


[Docket  No.  JD91-07894T,  T« 
Addition  8] 

State  of  Texas;  Determina 
Designating  Tight  Format! 

July  17, 1991. 

'Take  notice  that  on  July 

Railroad  Commission  of  Tc 

submitted  the  above-refere 

of  determination  to  the  Coi 

pursuant  to  §  271.703(c)(3)  i 

Commission's  regulations, 

Cisco-Canyon  Formation  u: 

Sugg  Ranch  (Canyon)  and  1 

•    (Canyon)  Fields,  in  Sterling 

Texas,  qualifies  as  a  tight  f 
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State  of  West  Virginia;  Deti 
Designating  Tight  Formatic 

July  17, 1991. 
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CFR  285.214]  a  motion  to  intervene  or 
notice  of  intervention  and  Pusuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-17503  Filed  7-23-91;  8:45  am] 

BILUNQ  CODE  6717-01-M 


[Docket  No.  JD91-07917T,  Okl«homa-9] 

State  of  Oklahoma;  Determination 
Designating  Tight  Formation 

July  17. 1991. 

Take  notice  that  on  July  15, 1991,  the 
Oklahoma  Corporation  Commission  for 
the  State  of  Oklahoma  (Oklahoma) 
submitted  the  above — referenced  notice 
of  determination  to  the  Commission, 
pursuant  to  §  271.703(c)(3]  of  the 
Commission's  regulations,  that  the 
Atoka  Formation,  located  in  portions  of 
Latimer  and  LeFlore  Counties, 
Oklahoma,  qualifies  as  a  tight  formation 
under  section  107(b]  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The  notice  of 
determination  covers  the  following 
areas:  All  of  T.4N.  and  T.5N.,  R.21E. 
through  R.27E.  (inclusive);  all  of  T.6N.. 
R.25E.  through  R.27E.  (inclusive);  and  all 
of  sections  19-36  in  T.6N.,  R.23E.  and 
R.24E.,  located  in  Latimer  and  LeFlore 
Counties,  Oklahoma.  The  notice  of 
determination  also  contains  Oklahoma's 
findings  that  the  referenced  portions  of 
the  Atoka  Formation  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR,  §§  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CashelL 
Secretary. 

[FR  Doc.  91-17492  Filed  7-23-91;  8:45  am) 
MUmO  CODE  (Tir-oi-w 


[Docket  No.  JD91-07894T,  Texa»-3 
Addition  8] 

State  of  Texas;  Determination 
Designating  Tight  Formation 

July  17, 1991. 

Take  notice  that  on  July  11, 1991,  the 
Raih-oad  Commission  of  Texas  (Texas) 
submitted  the  above-referenced  notice 
of  determination  to  the  Commission, 
pursuant  to  §  271.703(c)(3)  of  the 
Commission's  regulations,  that  the 
Cisco-Canyon  Formation  underlying  the 
Sugg  Ranch  (Canyon)  and  Horwood 
(Canyon)  Fields,  in  Sterling  County, 
Texas,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  The  notice  of 
determination  covers  approximately 
19,720  acres  located  in  the  western  part 
of  Sterling  County,  and  consists  of  the 
following  surveys:  Moses  Herrin  Survey 
#8,  AbS T.  87;  S.T.  Stone  Survey  #2; 
W.A.  Keenan  Survey  #1;  H  &  TC  RR. 
Co.,  Blk  7,  sections  1-4, 13-16, 18,  20-23, 
26-29,  and  36-39;  and  Ann  Morrison 
Survey  #8,  AbST.  695.  The  notice  of 
determination  also  contains  Texas' 
findings  that  the  referenced  portion  of 
the  Cisco-Canyon  Formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 
The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR,  §§  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
LoU  D.  CashelL 
Secretary. 
(FR  Doc.  91-17493  Filed  7-23-91;  8:45  am] 
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(Docket  Na  JD91-07895T,  West  Virginia-?] 

State  of  West  Virginia;  Determination 
Designating  Tight  Formation 

July  17. 1991. 

Take  notice  that  on  July  11, 1991,  the 
Oil  and  Gas  Section  of  the  Division  of 
Energy,  within  the  Department  of 
Commerce,  Labor  and  Environmental 
Resources,  for  the  State  of  West  Virginia 
(West  Virginia),  submitted  the  above- 
referenced  notice  of  determination  to 
the  Commission,  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Maxton  (or  Maxon) 
Sandstone  in  portions  of  Fayette, 
Mercer.  Raleigh,  and  Summers  Counties, 
West  Virginia,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 


Natural  Gas  Policy  Act  of  1978  (NGPA). 
The  Maxton  Sandstone  consists  of  three 
successive  sandstone  bundles,  the 
Upper  and  Middle  Maxton  Sands  within 
the  Hinton  Formation,  and  the  Lower 
Maxton  Sand  within  the  Bluefield 
Formation.  Geographically,  the  notice  of 
determination  covers  a  roughly 
rectangular  area  in  the  southern  part  of 
West  Virginia,  consisting  of  the 
following  eight  quadrangles:  Athens, 
Beckley,  Crab  Orchard.  Flat  Top, 
Matoaka,  Odd,  Prince,  and  Shady 
Springs  (minus  certain  excluded  areas). 
The  notice  of  determinaton  also 
contains  West  Virginia's  findings  that 
the  referenced  portion  of  the  Maxton 
Sandstone  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest.  In 
accordance  with  18  CFR,  §§  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Casiiell, 
Secretary. 
[FR  Doc.  91-17494  Filed  7-23-91;  8:45  am) 

BILUNQ  CODE  •717-01-H 


[Docket  No.  TQ91-3-28-002] 

Panhandle  Eastern  Pipe  Line  Co; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  17, 1991. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on  July 
10, 1991  tendered  for  filing  proposed 
changes  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1.  The  proposed  effective 
date  of  these  tariff  sheets  is  June  1, 1991. 

Panhandle  states  that  on  May  31, 
1991,  the  Federal  Energy  Regulatory 
Commission  issued  a  Letter  Order 
accepting  Alternate  Tariff  Sheets 
referenced  in  appendix  B  of  the 
Quarterly  PGA  filing  to  be  effective  June 
1, 1991.  The  proposed  tariff  sheets 
reflect  changes  to  correct  the  pagination 
of  the  alternate  tariff  sheets  referenced 
in  appendix  B  of  the  Quarteriy  PGA 
filing. 

Copies  of  this  letter  and  enclosure  are 
being  served  on  all  parties  to  this 
proceeding  and  interested  state 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 


DC  20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
24, 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-17495  Filed  7-21-91;  8:45  am] 

eiLUNO  CODE  C717-01-M 


[Docket  No*.  CP90-21 54-000,  ct  aL  (Phrne 
I/Rate*)] 

Texas  Eastern  Transmission  Corp.; 
Informal  Settlement  Conference 

July  17, 1991. 

Take  notice  that,  at  the  request  of 
Texas  Eastern  Transmission 
Corporation,  a  conference  will  be 
convened  in  this  proceeding  on  July  25, 
1991.  at  10  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE.,  Washington.  DC, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  the  above- 
referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regidations  (18  CFR 
385.214). 

For  additional  information,  contact 
Dennis  H.  Melvin  (202)  208-0042  or 
Arnold  H.  Meltz  (202)  208-0737. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-17499  Filed  7-23-91;  8:45  am] 

BILUNO  CODE  •717-01-M 


[Docket  No.  CP90-910-003] 

United  Gas  Pipe  Line  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  17, 1991. 

Take  notice  that  on  July  10. 1991, 
United  Gas  Pipeline  Company 
("United"),  Post  Office  Box  1478, 
Houston,  Texas  77251-l47a  tendered  for 
filing  the  following  tariff  sheet  as  part  of 
its  FERC  Gas  Tariff,  to  be  effective  on 
November  1, 1989: 
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Original  Volume  Nn  2 
First  Revised  Sheet  No.  1459 

United  states  that  the  proposed  tariff 
sheet  reflects  the  cancellation  of  Rate 
Schedule  X-122  in  United's  existing 
FERC  Gas  Tariff  Volume  No.  2.  United 
states  further  that  it  filed  to  abandon  the 
exchange  related  transportation  of 
natural  gas  for  Tennessee  Gas  Pipeline 
Company  in  Docket  No.  CP90-910-000 
on  March  5, 1990.  and  the  abandonment 
was  approved  by  a  Commission  order 
issued  on  October  29, 1990. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street.  NE..  Washington,  DC 
20426.  on  or  before  July  24, 1991.  and  in 
accordance  with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  335.214). 

Any  person  desiring  to  become  a 
party  must  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
UUaCashelL 
Secretary. 
[FR  Doc.  91-17496  Filed  7-23-91:  8:45  am] 

■UUMQ  CODE  (717-01-11 

[Docket  Na  CP90-910-004] 

United  Gas  Pipe  Line  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  17, 1991. 

Take  notice  that  on  July  10, 1991, 
United  Gas  Pipe  Line  Company  (United), 
Post  Office  Box  1478,  Houston,  Texas 
77251-1478,  tendered  for  filing  the 
following  tariff  sheet  as  part  of  its  FERC 
Gas  Tariff,  to  be  effective  on  November 
1,1990: 

Original  Volume  No.  2 
First  Revised  Sheet  No.  1372 

United  states  that  the  proposed  tariff 
sheet  reflects  the  cancellation  of  Rate 
Schedule  X-117  in  United's  existing 
FERC  Gas  Tariff  Volume  No.  2.  United 
states  further  that  it  filed  to  abandon  the 
exchange  related  transportation  of 
natural  gas  for  Tennessee  Gas  Pipeline 
Company  in  Docket  No.  CP90-910-000 
on  March  5, 1990,  and  the  abandonment 
was  approved  by  a  Commission  order 
issued  on  October  29. 1990. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street  NE..  Washington.  DC 
20426,  on  or  before  July  24, 1991,  and  in 
accordance  with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385,214). 


Any  person  desiring  to  become  a 
party  must  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary. 
(PR  Doc.  91-17497  Filed  7-23-91;  8:45  am) 

nUJNO  COOC  (717-01-11 

[Docket  Na  CP90-410-00S] 

United  Gas  Pipe  Line  Co.;  Proposed 
Changes  in  FERC  G&s  Tariff 

July  17, 1991. 

Take  notice  that  on  July  10. 1991, 
United  Gas  Pipeline  Company 
("United").  Post  Office  Box  1478. 
Houston.  "Texas  77251-1478.  tendered  for 
filing  the  following  tariff  sheet  as  part  of 
its  FERC  Gas  Tariff,  to  be  effective  on 
April  1. 1990: 

Original  Volume  No.  2 
Third  Revised  Sheet  No.  540 

United  states  that  the  proposed  tariff 
sheet  reflects  the  cancellation  of  Rate 
Schedule  X-60  in  United's  existing  FERC 
Gas  Tariff  Volume  No.  2.  United  states 
further  that  It  filed  to  abandon  the 
exchange  related  transportation  of 
natural  gas  for  Tennessee  Gas  Pipeline 
Company  in  Docket  No.  CP90-910-000 
on  March  5, 1990.  and  the  abandonment 
was  approved  by  a  Commission  order 
issued  on  October  29, 1990. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  Street.  NE..  Washington.  DC 
20428.  on  or  before  July  24. 1991.  and  in 
accordance  with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 

Any  person  desiring  to  become  a 
party  must  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Dot  91-17497  Filed  7-23-91;  8:45  am] 

BILUNO  CODE  (717-01-11 

[Docket  No.  CP91-2466-000] 

Windward  Energy  &  Marketing  Co.  v. 
Pacific  Gas  Transmission  and  Pacific 
Gas  &  Electric  Co.;  Complaint  and 
Request  for  Cease  and  Desist  Order 

July  16, 1991. 

Take  notice  that  on  July  12. 1991, 
Windward  Energy  &  Marketing 
Company  (Windward),  1214  East  33rd 
Street,  Tulsa.  Oklahoma  74105.  filed  in 


Docket  No.  CP91-246&-000  a  complaint 
against  Pacific  Gas  Transmission 
Company  (PGT)  and  Pacific  Gas  & 
Electric  Company  (PG&E)  and  a  request 
for  a  Commission  order  requiring  PGT 
and  PG&E  to  cease  and  desist  from 
performing  interstate  transportation  and 
the  brokering  of  interstate 
transportation  capacity  until  they  have 
received  Commission  authorization  to 
do  so  under  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
complaint  and  request  for  a  cease  and 
desist  order  which  is  on  file  with  the 
Commission  and  open  for  pubUc 
inspection. 

Windward  states  that  PGT  has  sought 
Commission  authorization  in  Docket  No. 
CP9Q-1031-001  for  approval  of  a 
transportation  assignment  program  or 
capacity  brokering  program  for  its  firm 
transportation  customers.  It  is  indicated 
that  to  date  the  Commission  has  not 
approved  the  program.  Windward  also 
states  that  PG&E  has  entered  into  a 
settlement  agreement  dated  March  22, 
1991,  on  fde  with  the  Public  Utilities 
Commission  of  the  State  of  Cahfomia 
(CPUC)  addressing,  among  other  things, 
capacity-brokering  issues.  It  is  indicated 
that  to  date  the  CPUC  has  not  approved 
this  settlement. 

Windward  indicates  that  PG&E  has 
apparently  recognized  that  requisite 
CPUC  and  Commission  action  may  not' 
occur  so  that  Commission-sanctioned 
capacity  brokering  can  occur  on  the  PGT 
system  in  the  near  future.  Windward 
alleges  that  PG&E  has  initiated  its  own 
plan,  its  "Customer-Identified  Gas 
Program"  (program),  to  broker  its 
interstate  pipeline  capacity  on  PGT  and 
its  other  pipeline  supplier  to  be  become 
effective  on  August  1, 1991,  and  would 
be  effectuated  without  Commission 
authorization  and  on  terms  established 
and  controlled  by  PG&E  without  regard 
for  the  Commission's  policies  or 
pronouncements  as  to  capacity 
brokering.  Windward  argues  that  the 
new  program  is  a  sham  intended  for  the 
purpose  of  circumventing  Commission 
jurisdiction  and  policies.  It  is  indicated 
that  the  plan  is  not  available  to 
producers  or  marketers  that  desire  to 
move  gas  into  PG&E's  market  area 
utilizing  PGT. 

Windward  alleges  that  the  PG&E 
program  is  facially  unlawful  as  an 
unauthorized,  unregulated  capacity- 
brokering  scheme  and  is  inconsistent 
with  the  Commission's  established 
principles  for  capacity  brokering.  It  is 
also  argued  that  it  permits  PG&E  to  use 
priority  access  to  interstate  sales  service 
on  PGT  to  its  own  advantage  with 
respect  to  its  intrastate  markets.  In 
addition,  it  is  argued  that  the  plan  is  a 


market  segmentation  prograi 

undertaken  in  substantial  pa 

provide  take-or-pay  relief  foi 

and  involves  an  improper  uti 

PGT-8  PGA  mechanism.  Win 

concludes  that  the  plan  is  co: 

the  requirements  of  section  4 

Natural  Gas  Act  and  the  Con 

should  prohibits  its  implemei 

Windward  argues  that  the 

Commission  should  issue  an 

cease  and  desist  order  in  ad\ 

August  1, 1991.  and  that  after 

received  the  answers  of  PGT 

it  permanently  prohibits  thei 

engaging  in  the  alleged  unlav 

conduct  until  such  time  as  thi 

Commission  has  issued  a  caj 

brokering  order  and  PGT  and 

have  agreed  to  follow  its  tern 

Any  person  desiring  to  be  I 

make  any  protest  with  refere 

petition  to  amend  should  on  ( 

August  15. 1991,  file  with  the 

Energy  Regulatory  Commissi! 

Washington.  DC  20426.  a  mot 

intervene  or  a  protest  in  acco 

with  the  requirements  of  the 

Commission's  Rules  of  Practii 

Procedure  (18  CFR  385.214  or 

and  the  Regulations  under  th« 

Gas  Act  (18  CFR  157.10).  All  \ 

filed  with  the  Commission  wi 

considered  by  it  in  determinii 

appropriate  action  to  be  takei 

not  serve  to  make  the  protest) 

parties  to  the  proceeding.  Anj 

wishing  to  become  a  party  to' 

proceeding  or  to  participate  a 

any  hearing  therein  must  file  i 

intervene  in  accordance  with 

Commission's  Rules.  Answen 

complaint  shall  be  due  on  or  I 

August  15, 1901. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  91-17500  Filed  7-2a-91;  ( 
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Office  pf  Hearings  and  App« 

Implementation  of  Special  R( 
Procedures 

agency:  Office  of  Hearings  ar 
Appeals.  Department  of  Energ 
action:  Notice  of  implementa 
special  refund  procedures. 

summary:  The  Office  of  Heari 
Appeals  (OHA)  of  the  Departi 
Energy  (DOE)  announces  the 
implementation  of  procedures 
disbursement  of  $8,907,350.36  | 
accrued  interest)  obtained  by 
firom  Seneca  Oil  Company  (Ca 
LEF-0025),  West  Texas  Marke 
Corporation  (Case  No.  LEF-00 
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110-005] 

Jne  Co.;  Proposed 
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on  July  10. 1991. 
le  Company 
ffice  Box  1478. 
251-1478.  tendered  for 
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ff,  to  be  effective  on 


No.  540 

at  the  proposed  tariff 
;ancellation  of  Rate 
Jnited's  existing  FERC 
No.  2.  United  states 
to  abandon  the 
ransportation  of 
messee  Gas  Pipeline 
Jt  No.  CP90-910-000 
md  the  abandonment 
1  Commission  order 
29. 1990. 

ring  to  be  heard  or  to 
should  file  a  motion  to 
it  with  the  Federal 
Commission.  825  N. 
,  Washington.  DC 
I  July  24, 1991.  and  in 
lies  211  and  214  of  the 
!S  of  Practice  and 
385.211  and  385.214). 
ring  to  become  a 
I  to  intervene.  Copies 
1  file  with  the 
re  available  for  public 
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466-000] 

&  Marketing  Co.  v. 
mission  and  Pacific 
;  Complaint  and 
i  and  Desist  Order 


on  July  12. 1991. 
&  Marketing 
ard),  1214  East  33rd 
homa  74105.  filed  in 


Docket  No.  CP91-246&-000  a  complaint 
against  Pacific  Gas  Transmission 
Company  (PGT)  and  Pacific  Gas  & 
Electric  Company  (PG&E)  and  a  request 
for  a  Commission  order  requiring  PGT 
and  PG&E  to  cease  and  desist  from 
performing  interstate  transportation  and 
the  brokering  of  interstate 
transportation  capacity  until  they  have 
received  Commission  authorization  to 
do  so  under  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
complaint  and  request  for  a  cease  and 
desist  order  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Windward  states  that  PGT  has  sought 
Commission  authorization  in  Docket  No. 
CP9(>-1031-001  for  approval  of  a 
transportation  assignment  program  or 
capacity  brokering  program  for  its  firm 
transportation  customers.  It  is  indicated 
that  to  date  the  Commission  has  not 
approved  the  program.  Windward  also 
states  that  PG&E  has  entered  into  a 
settlement  agreement  dated  March  22, 
1991.  on  file  with  the  Public  Utilities 
Commission  of  the  State  of  California 
(CPUC)  addressing,  among  other  things, 
capacity-brokering  issues.  It  is  indicated 
that  to  date  the  CPUC  has  not  approved 
this  settlement. 

Windward  indicates  that  PG&E  has 
apparently  recognized  that  requisite 
CPUC  and  Commission  action  may  not 
occur  so  that  Commission-sanctioned 
capacity  brokering  can  occur  on  the  PGT 
system  in  the  near  future.  Windward 
alleges  that  PG&E  has  initiated  its  own 
plan,  its  "Customer-Identified  Gas 
Program"  (program),  to  broker  its 
interstate  pipeline  capacity  on  PGT  and 
its  other  pipeline  supplier  to  be  become 
effective  on  August  1, 1991,  and  would 
be  effectuated  without  Commission 
authorization  and  on  terms  established 
and  controlled  by  PG&E  without  regard 
for  the  Commission's  policies  or 
pronouncements  as  to  capacity 
brokering.  Windward  argues  that  the 
new  program  is  a  sham  intended  for  the 
purpose  of  circumventing  Commission 
jurisdiction  and  policies.  It  is  indicated 
that  the  plan  is  not  available  to 
producers  or  marketers  that  desire  to 
move  gas  into  PG&E's  market  area 
utilizing  PGT. 

Windward  alleges  that  the  PG&E 
program  is  facially  unlawful  as  an 
unauthorized,  uiu"egulated  capacity- 
brokering  scheme  and  is  inconsistent 
with  the  Conimission's  established 
principles  for  capacity  brokering.  It  is 
also  argued  that  it  permits  PG&E  to  use 
priority  access  to  interstate  sales  service 
on  PGT  to  its  own  advantage  with 
respect  to  its  intrastate  markets.  In 
addition,  it  is  argued  that  the  plan  is  a 


market  segmentation  program 
undertaken  In  substantial  part  to 
provide  take-or-pay  relief  for  an  affiliate 
and  involves  an  improper  utilization  of 
PGT-8  PGA  mechanism.  Windward 
concludes  that  the  plan  is  contrary  to 
the  requirements  of  section  4  of  the 
Natural  Gas  Act  and  the  Commission 
should  prohibits  its  implementation. 

Windward  argues  that  the 
Commission  should  issue  an  interim 
cease  and  desist  order  in  advance  of 
August  1, 1991.  and  that  after  having 
received  the  answers  of  PGT  and  PG&E, 
it  permanently  prohibits  them  from 
engaging  in  the  alleged  unlawful 
conduct  imtil  such  time  as  the 
Commission  has  issued  a  capacity- 
brokering  order  and  PGT  and  PG&E 
have  agreed  to  follow  its  terms. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
August  15. 1991,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Answers  to  the 
complaint  shall  be  due  on  or  before 
August  15, 1991. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-17500  Filed  7-2a-91;  8:45  am] 
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Office  4Df  Hearings  and  Appeals 

Implententation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
action:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the 
implementation  of  procedures  for  the 
disbursement  of  $8,907,350.36  (plus 
accrued  interest)  obtained  by  the  DOE 
from  Seneca  Oil  Company  (Case  No. 
LEF-0025).  West  Texas  Marketing 
Corporation  (Case  No.  LEF-0026).  Grace 


Petroleum  Corporation  (Case  No.  LEF- 
0027)  and  Thums  Long  Beach  Company 
(Case  No.  LEF-0028).  The  DOE  has 
determined  that  the  funds  will  be 
distributed  in  accordance  with  the 
DOE'8  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (August  4. 
1986). 

DATES  AND  ADDRESSES:  Applications  for 
Refund  submitted  pursuant  to  this 
Decision  must  be  filed  in  duplicate, 
postmarked  no  later  than  June  30, 1992, 
and  should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Washington.  DC  20585.  Any  party  that 
has  previously  submitted  a  refund 
application  in  crude  oil  proceedings 
should  not  file  another  application;  that 
application  will  be  deemed  filed  in  all 
crude  oil  proceedings  as  the  procedures 
are  finalized. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L.  Wieker.  Deputy  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-2390. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  $0,907,350.36  plus  interest 
obtained  from  Seneca  Oil  Company, 
West  Texas  Marketing  Corporation, 
Grace  Petroleum  Corporation  and 
Thums  Long  Beach  Company.  The  funds 
are  being  held  in  interest-bearing 
escrow  accounts  pending  distribution  by 
the  DOE. 

IThe  DOE  has  decided  to  distribute 
these  funds  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (August  4. 
1986).  Under  the  Modified  Policy,  crude 
oil  overcharge  monies  are  divided 
among  the  states,  the  federal 
government,  and  injured  purchasers  of 
refined  products.  Refunds  to  the  states 
will  be  distributed  in  proportion  to  each 
state's  consumption  of  petroleum 
products  during  the  period  of  price 
controls.  Kefunds  to  eligible  purchasers 
will  be  based  on  the  number  of  gallons 
of  petroleum  products  which  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

As  the  Decision  and  Order  indicates. 
Applications  for  Refund  must  be  filed  in 
duplicate  by  June  30. 1992,  and  should 
be  sent  to  the  address  set  forth  at  the 
beginning  of  this  notice.  The  information 
which  claimants  should  include  in  their 
applications  is  explained  in  the 
Decision,  which  immediately  follows. 


Any  claimant  which  ha«  already  filed  a 
crude  oil  refund  application  need  not  fi' 
again. 

Dated:  July  17. 1991. 
C«orge  B.  Broxnay 

Director,  Office  of  Hearings  and  Appeals. 
Names  of  Finns:  Seneca  Oil  Company,  We«t 

Texas  Marketing  Corporation.  Grace 

Petroleum  Corporation.  Thums  Long 

Beacli  Company 
Date  of  Filing:  March  5. 1991 
Case  Numbers:  LEF-0025,  LEF-0028,  LEF- 

0027,  LEF-0028 
Under  the  procedural  rejfiilations  of  the 
Department  of  Energy  (DOEI.  the  Economic 
Regulatory  Administration  (ERA)  may 
request  that  the  Office  of  Hearings  and 
Appeals  (OHA)  formulate  and  implement 
special  refund  procedures.  10  CFR  205.281. 
These  procedures  are  used  to  refund  monies 
to  those  injured  by  actual  or  alleged 
violations  of  the  DOE  price  regulations. 

On  March  5, 1991.  the  ERA  filed  Petitions 
for  the  Implementation  of  Special  Refund 
Procedures  for  crude  oil  overcharge  funds 
obtained  from  Seneca  Oil  Company  (Seneca) 
(Case  No.  LEF-0025).  West  Texas  Marketing 
Corporation  (West  Texas)  (Case  No.  LEF- 
0026).  Grace  Petroleum  Corporation  (Grace) 
(Case  No.  LEF-0027)  and  Thums  Long  Beach 
Company  (Thums)  (Case  No.  LEF-0028). 
These  four  firms  remitted  a  total  of    . 
$8,907,350.36  to  the  DOE."  which  deposited 
the  funds  in  interest-bearing  accounts 
maintained  at  the  Department  of  the 
Treasury.  The  funds  paid  by  Seneca.  West 
Texas  and  Grace  were  in  settlement  of 
enforcement  proceedings  brought  by  the  ERA 
which  alleged  that  the  firms  had  violated  the 
DOE  regulations  regarding  the  production  or 
resale  of  crude  oil.  The  funds  received  from 
Thums  represent  revenues  that  exceeded 
recoupable  allowed  expenses  for  projects 
qualifying  under  the  Tertiary  Incentive 
Program.  10  CFR  212.78.»  An  additional 
$518,120.68  has  accrued  in  interest  on  these 
four  escrow  accounts  as  of  June  28. 1991.» 
This  Decision  and  Order  establishes  the 
OHA's  procedures  for  distributing  those 
funds. 

The  general  guidelines  which  the  OHA  may 
use  to  formulate  and  implement  a  plan  to 
distribute  refunds  are  set  forth  in  10  CFR  part 
205,  subpart  V.  The  subpart  V  process  may  be 
used  in  situations  where  the  DOE  cannot 
readily  identify  the  persons  who  may  have 


'  Seneca,  ■  crude  oil  producer,  remitted 
$1,043,945.36  (Consent  Order  No.  999C90019W). 
West  Texas,  a  crude  oil  reseller,  remitted  SS.OOaooo 
(Consent  Order  No.  e50X30314W)  Grace.  ■  crude  oil 
producer,  remitted  S2S9.088  (Consent  Order  No. 
T0OT000O6W).  Thums,  a  crude  oil  producer,  remitted 
$1,694,307  (Con»ent  Order  No.  TOOT00005W). 

•  These  funds  represent  restitution  for  crude  oil 
sales  made  at  higher  prices  than  would  otherwise 
have  been  permissible  if  the  projects  bad  not 
qualified  under  |  212.78.  Since  the  effect  of  those 
higher  prices  was  spread  throughout  the  country,  it 
is  appropriate  to  combine  thes*  funds  with  crude  oil 
overcharge  funds. 

*  As  of  June  2S,  1991.  accrued  interest  on  each  of 
the  escrow  accounts  is  as  follows:  Seneca. 
$69,031.00:  West  Texas.  $288,519.76:  Grace, 
$19,386.93;  Thums.  $161,182.90. 
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been  injured  as  a  result  of  actiial  or  alleged 
violations  of  the  regulations  or  ascertain  the 
amount  of  the  refund  each  person  should 
receive.  For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA  to 
fashion  procedures  to  distribute  refunds,  see 
Office  of  Enforcement,  9  DOE  \  82.508  (1981), 
and  Office  of  Enforcement.  8  DOE  1  82,597 
(1981).  We  have  considered  the  ERA's 
request  to  implement  Subpart  V  procedures 
with  respect  to  the  monies  received  from 
these  four  firms  and  have  determined  that 
such  procedures  are  appropriate. 

I.  Background 

On  July  2a  108C.  the  DOE  issued  a 
Modified  Statement  of  ResUtutionary  Policy 
Concerning  Crude  Oil  Overcharges.  51  Fed. 
Reg.  27899  (August  4, 1986)  (the  MSRP).  The 
MSRP,  issued  as  a  result  of  a  court-approved 
Settlement  Agreement  in  In  re;  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  M.D.L.  No.  378  (D.  Kan. 
1986)  (the  Stripper  Well  Agreement),  provides 
that  crude  oil  overcharge  funds  will  be 
divided  among  the  states,  the  federal 
government,  and  injured  purchasers  of 
refined  petroleum  products.  Under  the  MSRP, 
up  to  twenty  percent  of  these  crude  oil 
overcharge  funds  will  be  reserved  to  satisfy 
valid  claims  by  injured  purchasers  of 
petroleum  products.  Eighty  percent  of  the 
funds,  and  any  monies  remaining  after  all 
valid  claims  are  paid,  are  to  be  disbursed 
equally  to  the  states  and  the  federal 
govem.ment  for  indirect  restitution. 

Shortly  after  the  issuance  of  the  MSRP,  the 
OHA  issued  an  Order  that  announced  its 
intention  to  apply  the  Modified  Policy  in  all 
Subpart  V  proceedings  involving  alleged 
crude  oil  violations.  Order  Implementing  the 
MSRP,  51  Fed.  Reg.  29689  (August  20, 1986).  In 
that  Order,  the  OHA  solicited  comments 
concerning  the  appropriate  procedures  to 
follow  in  processing  refund  applications  in 
crude  oil  refund  proceedings.  On  April  6, 
1987,  the  OHA  issued  a  Notice  analyzing  the 
numerous  comments  and  setting  forth 
generalized  procedures  to  assist  claimants 
that  file  refund  applications  for  crude  oil 
moneys  under  the  Subpart  V  regulations.  52 
FR  11737  (April  10, 1987)  (the  April  Notice). 

The  OHA  has  applied  these  procedures  in 
numerous  cases  since  the  April  Notice,  i.e.. 
New  York  Petroleum,  Inc..  18  DOE  f  85.435 
(1988)  (ATIT);  Shell  OU  Co.,  17  DOE  ?  85,204 
(1988),  Ernest  A.  Allerkamp.  17  DOE  1 85.079 
(1988)  [Allerkamp],  and  the  procedures  have 
been  approved  by  the  United  States  District 
Court  for  the  District  of  Kansas  as  well  as  the 
Temporary  Emergency  Court  of  Appeals 
(TECA).  In  the  case  In  re:  The  Departn:ent  of 
Energy  Stripper  Well  Exemption  Litigation, 
various  states  filed  a  Motion  with  the  United 
States  District  Court  for  the  District  of 
Kansas,  claiming  that  the  OHA  violated  the 
Stripper  Well  Agreement  by  employing 
presumptions  of  injury  for  end-users  and  by 
improperly  calculating  the  refund  amount  to 
be  used  in  those  proceedings.  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  671  F.  Supp.  1318  (D. 
Kan.  1987).  affd.  857  F.2d  1431  (Temp.  Emer. 
Ct.  App.  1988).  On  August  17, 1987.  Judge 
Theis  issued  an  Opinion  and  Order  denying 
the  states'  Motion  in  its  entirety.  The  court 


concluded  that  the  Stripper  Well  Agreement 
"does  not  bar  (the)  OHA  from  permitting 
claimants  to  employ  reasonable 
presumptions  in  affirmatively  demonstrating 
injury  entitling  them  to  a  refiuid."  Id.  at  1323. 
The  court  also  ruled  that,  as  specified  in  the 
April  Notice,  the  OHA  could  calculate 
refunds  based  on  a  portion  of  the  M.D.L  378 
overcharges.  Id.  at  1323-24. 

n.  The  Proposed  Decision  and  Order 

On  April  26, 1991.  the  OH^sued  a 
Proposed  Decision  and  Order  (PD&O) 
establishing  tentative  procedures  to 
distribute  the  alleged  crude  oil  violation 
amounts  obtained  from  Seneca.  West  Texas. 
Grace  and  Thums.  56  FR  2C221  (May  Z,  1991). 
The  OHA  tentatively  concluded  that  the 
funds  should  be  distributed  in  accordance 
with  the  MSRP  and  the  April  Notice.  Pursuant 
to  the  MSRP,  the  OHA  proposed  to  reserve 
initially  twenty  percent  of  the  crude  oil 
violation  funds  for  direct  restitution  to 
applicants  who  claim  that  they  were  injured 
by  the  alleged  crude  oil  violations.  The 
remaining  eighty  percent  of  the  funds  would 
be  distributed  to  the  states  and  the  federal 
government  for  indirect  rcstitutioiL  After  all 
valid  claims  have  been  paid,  any  remaining 
funds  in  the  claim  reserve  would  also  be 
divided  between  the  states  and  the  federal 
government.  The  federal  government's  share 
ultimately  would  be  deposited  into  the 
general  fund  of  the  Treasury  of  the  United 
States. 

In  the  PD&O,  the  OHA  proposed  to  require 
applicants  for  refund  to  document  their 
purchase  volumes  of  petroleimi  products 
during  the  period  of  price  controls  and  to 
prove  that  they  were  injured  by  the  alleged 
crude  oil  overcharges.  The  PD&O  stated  that 
end-users  of  petrolaum  products  whose 
businesses  are  imrelated  to  the  petroleum 
industry  are  presumed  to  have  absorbed  the 
crude  oil  overcharges,  and  need  not  submit 
any  further  proof  of  injury  to  receive  a 
refund.  The  OHA  also  proposed  to  calculate 
refunds  on  the  basis  of  a  volumetric  refund 
amount,  as  described  In  the  April  Notice.  The 
PD&O  provided  a  period  for  30  days  from  the 
date  of  its  publication  in  the  Federal  Register 
in  which  comments  could  be  filed  regarding 
the  tentative  distribution  process.  More  than 
30  days  have  elapsed  and  the  OHA  has 
received  comments  from  only  one  party 
concerning  the  proposed  procedures  for  the 
distribution  of  the  Seneca,  West  Texas. 
Grace  and  Thums  funds. 

III.  Discussion  of  the  Comments  Received 

A.  The  ^  Percent  Reserve 

In  response  to  the  PD&O,  the  OHA 
received  comments  bom  Philip  P.  Kalodner 
as  counsel  for  six  electric  utilities,  14  foreign- 
flag  shipping  companies,  and  four  pulp  and 
paper  manufacturers.  Mr.  Kalodner's  clients 
have  all  filed  Applications  for  Refund  in  the 
Subpart  V  crude  oil  proceeding.  In  his 
comments,  Kalodner  contends  that  the  20 
percent  reserve  for  claimants  will  be 
insufficient  "to  enable  OHA  to  distribute  the 
'volumetric'  which  it  has  determined  is  due." 
Kalodner  comments  at  3.  Kalodner  further 
asserts  that  the  "OHA  should  either  reverse 
its  adoption  of  the  20%  Umitation,  or  if  it 
believes  it  cannot  do  [sicj  without  the 


approval  of  Judge  Theis,  it  should  «eek  ouch 
approval."  Id.  at  5. 

Kalodner  has  advanced  similar  arguments 
on  numerous  previous  occasions,  both  before 
the  OHA  and  the  courts,  and  has  been 
rebuffed  at  each  juncture.  Both  the  OHA  and 
the  courts  have  indicated  that  the  Stripper 
Well  Agreement  permits  the  OHA  to  reserve 
no  more  than  20  percent  of  alleged  crude  oil 
violation  amounts  for  direct  refunds  to 
injured  claimants.  See  e.g.,  Getty  Oil  v. 
Department  of  Energy  [Getty  II).  117  F.R.D. 
540  (D.  Del.  1988),  reprinted  in  3  Fed.  Energy 
Guidelines  %  28,611;  A.  Tarricone,  Inc.,  15 
DOE  1  85,495  at  88,893  (1987)  [Tarricone); 
N'YP,  18  DOE  at  88,701.  Moreover,  the  OHA 
has  noted  that  "there  is  absolutely  no 
evidence  to  support  Kalodner's  assertion  that 
the  20  percent  reserve  will  be  insufficient  to 
pay  claimants."  Amorient  Petroleum  Co.,  18 
DOE  1 8.5,595  at  88,977  (1939).  We  also  have 
rejected  Kalodner's  contention  that  the  DOE 
gave  assurances  as  to  the  precise  level  of 
restitution  that  would  be  afforded  to 
claimants  from  the  crude  oil  overcharge 
fimds.  Id.  at  88.976. 

Kalodner  and  representatives  of  other 
applicants  were  permitted  to  file  briefs  wnth 
the  United  States  District  Court  for  the 
District  of  Delaware  as  amici  curiae  in  Getty 
II.  In  their  submissions  to  the  court  amici 
raised  the  same  contentiot«  concerning  the 
claims  reserve  as  Kalodner  has  advanced  in 
this  proceeding.  The  district  court  rejected 
these  contentions  in  all  regards,  stating: 

Rewriting  the  Stripper  Well  Agreement,  as 
amici  suggest,  to  provide  an  unlimited  portion 
of  the  fund  for  an  individual  claims  process 
would  harm  the  true  victim  of  the 
overcharges,  the  consuming  public. 
Immediate  indirect  restitution  of  80%  of  the 
funds  would  assure  that  the  bulk  of  the 
money  would  presently  benefit  all  citizens  in 
an  equitable  manner.  ...  At  this  late  date, 
all  parties  would  best  be  served  by  the 
equitable  compromise  of  pajir.g  80^  of  the 
fund  out  immediiitely  while  retaining  the 
remaining  20%  for  individual  claimants.  This 
remedy  avoids  further  administrative  delay, 
costs,  and  confusion. 

Getty  II.  reprinted  in  3  Fed.  Energy 
Guidelines  at  26,693  (citation  omitted).  We 
agree  with  the  district  court  and  once  again 
reject  Kalodner's  claims  to  the  contrary. 

B.  The  $.0008  Per  Gallon  Volumetric 

Kalodner  also  asserts  that,  in  light  of  the 
OHA's  refusal  to  reserve  more  than  20%  of 
the  crude  oil  monies  for  direct  reserve  more 
than  20%  of  the  crude  oil  monies  for  direct 
restitution,  "any  determination  to  maka 
awards  to  late  filing  claimants  *  *  *  will 
reduce  the  amounts  available  for  distribution 
to  first  pool  claimants  such  as  these 
commenters."  Kalodner  comments  at  5. 
Accordingly.  Kalodner  objects  to  the  OHA's 
policy  of  paying  claimants  who  file  Subpart  V 
crude  oil  refund  applications  before  June  30.  - 
1992  at  the  rate  of  $.0008  per  gallon.  Kalodner 
refers  to  a  number  of  deadlines  established 
by  the  OHA  for  various  crude  oil  refund 
"pools"  and  argues  that  an  applicant 
"meeting  a  pool  deadline  is  entitiled  to 
recover  from  subsequent  pools  without  filing 
an  additional  application,  but  of  course 
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approval  of  Judge  Theis.  it  should  <eek  ouch 
approval."  Id.  at  5. 

Kalodner  has  advanced  similar  argimients 
on  numerous  previous  occastons,  both  before 
the  OHA  and  the  courts,  and  has  been 
rebuffed  at  each  juncture.  Both  the  OHA  and 
the  courts  have  indicated  that  the  Stripper 
Well  Agreement  permits  the  OHA  to  reserve 
no  more  than  20  percent  of  alleged  crude  oil 
violation  amounts  for  direct  refunds  to 
injured  claimants.  See  e.g.,  Getty  Oil  v. 
Department  of  Energy  [Getty  If).  117  F.R.D. 
540  (D.  Del.  1988),  reprinted  in  3  Fed.  Energy 
Guidelines  ^  26,611;  A.  Tarricone,  Inc.,  15 
DOE  1  85,495  at  88,893  (1987)  [Tamcone]; 
NYP.  18  DOE  at  88,701.  Moreover,  the  OHA 
has  noted  that  "there  is  absolutely  no 
evidence  to  support  Kalodner's  assertion  that 
the  20  percent  reserve  will  be  insufficient  to 
pay  claimants."  Amorient  Petroleum  Co.,  18 
DOE  1 85,595  at  88,977  (1939).  We  also  have 
rejected  Kalodner's  contention  that  the  DOE 
gave  assurances  as  to  the  precise  level  of 
restitution  that  would  be  afforded  to 
claimants  from  the  crude  oil  overcharge 
funds.  Id.  at  88.976. 

Kalodner  and  representatives  of  other 
applicants  were  permitted  to  file  briefs  with 
the  United  States  District  Court  for  the 
District  of  Delaware  as  amid  curiae  in  Getty 
II.  In  their  submissions  to  the  court  amici 
raised  the  same  contentions  concerning  the 
claims  reserve  as  Kalodner  has  advanced  in 
this  proceeding.  The  district  court  rejected 
these  contentions  in  all  regards,  stating: 

Rewriting  the  Stripper  Well  Agreement,  as 
amici  suggest,  to  provide  an  unlimited  portion 
of  the  fund  for  an  individual  claims  process 
would  harm  tfie  true  victim  of  the 
overcharges,  the  consuming  public. 
Immediate  indirect  restitution  of  80%  of  the 
funds  would  assure  that  the  bulk  of  the 
money  would  presently  benefit  all  citizens  in 
an  equitable  manner.  ...  At  this  late  date, 
all  parties  would  best  be  served  by  the 
equitable  compromise  of  paj-ir.g  80^  of  the 
fund  out  immediately  while  retaining  the 
remaining  20%  for  individual  claimants.  This 
remedy  avoids  further  administrative  delay, 
costs,  and  confusion. 

Getty  II.  reprinted  in  3  Fed.  Energy 
Guidelines  at  26,693  (citation  omitted).  We 
agree  with  the  district  court  and  once  again 
reject  Kalodner's  claims  to  the  contrary. 

B.  The  $.0008  Per  Gallon  Volumetric 

Kalodner  also  asserts  that,  in  light  of  the 
OHA's  refusal  to  reserve  more  than  20%  of 
the  crude  oil  monies  for  direct  reserve  more 
than  20%  of  the  crude  oil  monies  for  direct 
restitution,  "any  determination  to  maka 
awards  to  late  filing  claimants  *  *  *  will 
reduce  the  amounts  available  for  distribution 
to  first  pool  claimants  such  as  these 
commenters."  Kalodner  comments  at  5. 
Accordingly.  Kalodner  objects  to  the  OHA's 
policy  of  paying  claimants  who  file  Subpart  V 
crude  oil  refund  applications  before  June  30.  - 
1992  at  the  rate  of  $.0008  per  gallon.  Kalodner 
refers  to  a  number  of  deadlines  established 
by  the  OHA  for  various  crude  oil  refund 
"pools"  and  argues  that  an  apphcant 
"meeting  a  pool  deadline  is  entitiled  to 
recover  from  subsequent  pools  without  filing 
an  additional  application,  but  of  course 


necessarily  not  from  preceding  pools,  since 
any  such  retroactive  recovery  would  make 
meaningless  the  pool  deadline  concept."  Id. 
at  6.  Therefore.  Kalodner  argues  that  only 
those  applicants  who  filed  before  October  31. 
1989  should  receive  a  volumetric  refund  of 
$.0008  per  gallon  and  that  applicants  filing 
after  that  date  should  receive  refunds  based 
on  mere  fractions  of  that  volumetric. 
Kalodner  claims  that  "OHA  is  encouraging 
the  filing  by  those  who  ignored  three  prior 
deadlines   .  .  .  and  (should)  revert  to  its  pool 
claim  deadline  concept  which  has  been  the 
essential  principle  of  the  claims  process  for 
almost  five  years."  Id.  at  10-11. 

We  decline  to  follow  Mr.  Kalodner's 
recommendations.  The  essential  principle  of 
the  Subpart  V  crude  oil  proceeding  is  not,  as 
Kalodner  argues,  the  "pool  claim  deadline 
concept,"  but  rather  the  principle  of 
restitution.  All  purchasers  of  covered 
products  during  the  crude  oil  price  control 
period  were  affected  in  equal  measure  by  the 
overcharges.  Therefore,  we  believe  that  it 
would  be  inequitable  to  preclude  any 
applicants  who  file  before  the  June  30, 1992 
deadline  from  receiving  the  $.0008  per  gallon 
volumetric.  We  also  believe  that  Kalodner  is 
adopting  an  unduly  harsh  position  when  he 
characterizes  later  filing  applicants  as 
"ignoring"  deadlines.  Many  of  these 
applicants  are  schools,  hospitals  and  small 
businesses  which  did  not  learn  of  the 
existence  of  this  proceeding  until  recently. 
The  OHA  does  not  wish  to  penalize  these 
equally  eligible  applicants  for  lacking  the 
resources  or  knowledge  that  large  applicants, 
such  as  those  represented  by  Kalodner, 
possess;  the  OHA's  Subpart  V  crude  oil 
proceeding  is  equitable  in  nature. 

rv.  The  Refund  Procedures 

A.  Refund  Claims 

The  OHA  has  concluded  that  the 
$8,907,350.36  remitted  by  Seneca,  West 
Texas,  Grace  and  Thums,  plus  the  interest 
that  has  accrued  on  that  amount,  should  be 
disfributed  in  accordance  with  the  crude  oil 
refund  procedures  discussed  above.  We  have 
decided  to  reserve  the  full  twenty  percent  of 
the  alleged  crude  oil  violation  amount,  or 
$1,781,470.07  plus  interest,  for  direct  refunds 
to  claimants,  in  order  to  insure  that  sufficient 
funds  will  be  available  for  refunds  to  injured 
parties. 

The  process  which  the  OHA  will  use  to 
evaluate  claims  based  on  alleged  crude  oil 
violations  will  be  modeled  after  the  process 
thf!  OHA  has  used  in  Subpart  V  proceedings 
to  evaluate  claims  based  upon  alleged 
overcharges  Involving  refined  products.  Rg., 
Mountain  Fuel  Supply  Co..  14  DOE  1  85.475 
(1986)  (Mountain  Fuel).  As  In  non-crude  oil 
cases,  applicants  will  be  required  to 
document  their  purchase  volumes  and  prove 
that  they  were  injured  as  a  result  of  the 
alleged  violations.  Following  Subpart  V 
precedent  reasonable  estimates  of  purchase 
volumes  may  be  submitted.  E.g.,  Greater 
Richmond  Transit  Co.,  15  DOE  i  85,028  at 
88,050  (1986).  Generally,  it  is  not  necessary 
for  applicants  to  identify  their  suppliers  of 
petroleum  products  in  order  to  receive  a 
refund.  Applicants  who  were  end-users  or 
ultimate  consumers  of  petroletmi  products, 
whose  businesses  are  unrelated  to  the 
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petroleum  industry,  and  who  were  not 
subject  to  the  DOE  price  regulations  are 
presumed  to  have  been  injured  by  any 
alleged  crude  oil  overcharges.  In  order  to 
receive  a  refund,  end-users  need  not  submit 
any  further  evidence  of  injury  beyond  the 
volume  of  petroleum  products  purchased 
during  the  period  of  price  controls.  E.g., 
Tarricone,  15  DOE  at  88.893-96.  However,  the 
end-user  presumption  of  injury  can  be 
rebutted  by  evidence  which  establishes  that 
the  specific  end-user  in  question  was  not 
injured  by  the  crude  oil  overcharges.  E.g., 
Berry  Holding  Co.,  16  DOE  H  85,405  at  88.797 
(1987).  If  an  interested  party  submits 
evidence  that  is  sufficient  to  cast  serious 
doubt  on  the  end-user  presumption,  the 
applicant  will  be  required  to  produce  further 
evidence  of  injury.  E.g.,  NYP,  18  EKDE  at 
88,701-03.  The  United  States  District  Court 
for  the  District  of  Kansas  recently  upheld  the 
OHA's  position  that  generalized  evidence 
does  not  suffice  to  rebut  the  end-user 
presumption.  If  an  interested  party  wishes  to 
rebut  the  end-user  presumption,  it  must 
present  evidence  relevant  to  the  specific 
factual  situation  of  the  applicant.  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  749  F.  Supp.  1446  (D. 
Kan.  1990). 

Reseller  and  retailer  claimants  must  submit 
detailed  evidence  of  injury,  and  may  not  rely 
on  the  presumptions  of  injury  utilized  in 
refund  cases  involving  refined  petroleum 
products.  They  can,  however,  use 
econometric  evidence  of  the  type  employed 
in  the  OHA  Report  to  the  District  Court  in  the 
Stripper  Well  Litigation,  reprinted  in  6  Feb. 
Energy  Guidelines  1  90,507.  Applicants  who 
executed  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows  established  in 
the  Stripper  Well  Agreement  have  waived 
their  rights  to  apply  for  crude  oil  refunds 
under  Subpart  V.  Mid-America  Dairymen, 
Inc.  v.  Herrington,  878  F.  2d  1448  (Temp. 
Emer.  Ct.  App.  1989):  accord.  Boise  Cascade 
Corp..  18  DOE  f  85,970(1989). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products  will  be 
calculated  on  the  basis  of  a  volumetric  refund 
amount  derived  by  dividing  the  alleged  crude 
oil  violation  amounts  involved  in  this 
determination  ($8,907,350.36)  by  the  total 
consumption  of  petroleum  products  in  the 
United  States  during  the  period  of  price 
controls  (2,020,997.335,000  gallons).  Mountain 
Fuel.  14  DOE  at  88,888.  This  yields  a 
volumetric  refund  amount  of  $0.0000044  per 
gallon. 

As  we  stated  in  previous  Decisions,  a  crude 
oil  refund  applicant  will  be  required  to 
submit  only  one  application  for  crude  oil 
overcharge  funds.  E.g.,  Allerkamp.  17  DOE  at 
88,176.  Any  party  that  has  previously 
submitted  a  refund  application  in  the  crude 
oil  refund  proceedings  need  not  file  another 
application.  That  previously  filed  application 
will  be  deemed  to  be  filed  in  all  crude  oil 
proceedings  as  the  procedures  are  finalized. 
The  deadline  for  filing  an  Application  for 
Refund  for  crude  oil  implementation  orders 
Issued  since  January  18. 1991  is  June  30, 199i 
Quintana  Energy  Corp.,  21  DOE  |  85,032 
(1991).  It  is  the  policy  of  the  DOE  to  pay  all 
crude  oil  refund  claims  filed  before  June  30. 
1992  at  the  rate  of  $.0008  per  gallon.  However, 


while  we  anticipo.e  that  applicants  which 
filed  their  claims  by  June  3a  1988  will  receive 
a  supplemental  refund  payment,  we  mil 
decide  in  the  future  whether  claimants  that 
filed  later  AppUcations  should  receive 
additional  refunds.  To  apply  for  a  refund,  a 
claimant  should  submit  an  Application  for 
Refund.  Although  an  applicant  need  not  use 
any  special  application  form  to  apply  for  a 
crude  oil  refund,  a  suggested  form  has  been 
prepared  by  the  OHA  and  may  be  obtained 
by  sending  a  written  request  to:  Office  of 
Hearings  and  Appeals,  U.S.  Department  of 
Energy.  1000  Independence  Avenue.  SW., 
Washington,  DC  20585. 

Each  crude  oil  Application  for  Refund 
should  contain  the  type  of  information 
specified  by  the  OHA  in  past  decisions.  See    . 
Texaco  Inc.,  19  DOE  \  85.200  at  88.374. 
corrected,  19  DOE  |  85,236  (1989):  Hood 
Goldsberry,  18  DOE  \  85.902  at  89,477-78 
(1989);  Wickett  Refining  Co.,  18  DOE  \  85.659 
at  89.081-82  (1989). 

B.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP,  the 
remaining  eighty  percent  of  the  alleged  crude 
oil  violation  amounts  subject  to  this  Decision, 
or  $7,125,880.28,  plus  interest,  should  be 
disbursed  in  equal  shares  to  the  states  and 
the  federal  government  for  indirect 
restitution.  Accordingly,  we  will  direct  the 
DOE'S  Office  of  the  Controller  to  segregate 
the  $7,125,880.28.  plus  interest,  available  for 
disbursement  to  the  states  and  the  federal 
government  and  transfer  one-half  of  that 
amount  or  $3,562,940.14.  plus  interest  into  an 
interest-bearing  subaccount  for  the  states, 
and  one-half,  or  $3,562,940.14,  plus  interest  to 
an  interest  bearing  subaccount  for  the  federal 
government  At  an  appropriate  time  in  the 
future,  we  will  issue  a  Decision  and  Order 
directing  the  DOE's  Office  of  the  Controller  to 
make  the  appropriate  disbursements  to  the 
individual  states.  Refunds  to  the  states  will 
be  in  proportion  to  the  consumption  of 
petroleum  products  in  each  state  during  the 
period  of  price  controls.  The  share  or  ratio  of 
the  funds  which  each  state  will  receive  is 
contained  in  Exhibit  H  of  the  Stripper  Well 
Agreement.  When  disbursed,  these  funds  will 
be  subject  to  the  same  limitations  and 
reporting  requirements  as  all  other  crude  oil 
monies  received  by  the  states  under  the 
Stripper  Well  Agreement. 
It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  irom  the 
alleged  crude  oil  overcharge  funds  remitted 
by  Seneca  Oil  Company,  West  Texas 
Marketing  Corporation,  Grace  Petroleum 
Corporation  and  Thums  Long  Beach 
Company  may  now  be  filed. 

(2)  All  Applications  submitted  pursuant  to 
paragraph  (1)  above  must  be  filed  in 
duplicate  and  postmarked  no  later  than  June 
30, 1992. 

(3)  The  Director  of  Special  Accounts  and 
Payroll.  Office  of  Departmental  Accounting 
and  Financial  Systems  Development.  Office 
of  the  Controller.  Department  of  Energy,  shall 
take  all  steps  necessary  to  transfer 
$8,907,350.36  (plus  interest)  from  the  Seneca 
Oil  Company,  West  Texas  Marketing 
Corporation.  Grace  Petroleum  Corporation 
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and  Thums  Long  Beach  Company 
subaccounts,  Account  Numbers  oggCgOOlQW, 
650X90314W.  TOOT00006W  and  T00T00005W, 
pursuant  to  Paragraphs  (4),  (5],  and  (6)  of  this 
decision. 

(4)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $3,562,940.14  (plus 
interest)  of  the  funds  obtained  pursuant  to 
paragraph  (3)  above,  into  the  subaccount 
denominated  "Crude  Tracking — States," 
Number  999DOE003W. 

(5)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $3,562,940.14  (plus 
interest)  of  the  funds  obtained  pursuant  to 
paragraph  (3)  above,  into  the  subaccount 
denominated  "Crude  Tracidng — Federal." 
Number  999DOE002W. 

(6)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $1,781,470.07  (plus 
interest)  of  the  funds  obtained  pursuant  to 
paragraph  (3)  above,  into  the  subaccount 
denominated  "Crude  Tracking — Claimants 
4,"  Number  999DOE0010Z. 

Dated;  July  17. 1991. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc.  91-17575  Filed  7-23-91;  8:45  am] 

BtLUNO  CODE  S45O-01-II 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  $305,000,  plus  accrued 
interest,  that  Reinauer  Petroleum  Co. 
remitted  to  the  DOE  pursuant  to  a 
Consent  Order  executed  on  April  26, 
1988.  The  funds  will  be  distributed  in 
accordance  with  the  DOE's  special 
refund  procedures.  10  CFR  part  205. 
subpart  V. 

DATES  ANU  ADDRESSES:  Applications  for 
Refund  froLi  the  Reinauer  escrow  fund 
must  be  filed  in  duplicate  and  must  be 
received  by  January  31, 1992.  All 
applications  for  Refund  fi'om  this  escrow 
fund  should  display  a  conspicuous 
reference  to  Case  Number  KEF-0110, 
and  should  be  addressed  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  T.  Tedrow,  Deputy  Director, 
Marc  H.  Favreau,  Staff  Analyst.  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue  SW.. 
Washington,  DC  20585,  (202)  586-8018 
(Tedrow),  (202)  586-6602  (Favreau). 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  CFR  205.282(c),  notice  is 


hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  The 
Decision  sets  forth  the  procedures  that 
the  DOE  has  formulated  to  distribute 
monies  that  have  been  remitted  by 
Reinauer  Petroleum  Co.  to  the  DOE  to 
settle  alleged  pricing  violations  with 
respect  to  the  firm's  sales  of  motor 
gasoline.  The  DOE  is  currently  holding 
$305,000  in  an  interest-bearing  escrow 
accoimt  pending  distribution. 

Applications  for  Refund  will  now  be 
accepted  provided  they  are  filed  in 
dupUcate  and  received  no  later  than 
January  31, 1992,  and  should  be  sent  to 
the  address  set  forth  at  the  beginning  of 
this  notice.  All  applications  received 
will  be  available  for  public  inspection 
between  the  hours  of  1  p.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234. 1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Dated:  July  17, 1991. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
Name  of  Firm:  Reinauer  Petroleum  Co. 
Date  of  Filing:  June  20, 1988 
Case  Number  KEF-CllO 

Under  the  procedural  regulations  of  the 
Department  of  Energy  (DOE),  the  Economic 
Regulatory  Administration  (ERA)  may 
request  that  the  Office  of  Hearings  smd 
Appeals  (OHA)  formulate  and  implement 
special  procedures  to  distribute  funds 
received  as  a  result  of  an  enforcement 
proceeding  in  order  to  remedy  the  effects  of 
actual  or  alleged  violations  of  the  Mandatory 
Petroleum  Price  and  Allocation  Regulations. 
See  10  CFR  part  205,  subpart  V.  On  June  20, 
198a  the  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund  Procedures 
in  connection  with  a  Consent  Order  entered 
into  with  Reinauer  Petroleum  Co.  (Reinauer). 

L  Background 

Reinauer  was  a  "reseller"  of  motor  gasoline 
as  that  term  was  defined  in  10  CFR  212.31, 
located  in  Hackensack,  New  Jersey.  A  DOE 
audit  of  Reinauer's  records  revealed  possible 
violations  of  the  Mandatory  Petroleum  Price 
Regulations.  10  CFR  part  212,  subpart  F. 
Specifically,  the  audit  revealed  that  between 
April  1, 1979  and  September  30, 1979. 
Reinauer  may  have  violated  the  DOE's 
pricing  regulations  with  respect  to  its  sales  of 
motor  gasoline. 

In  order  to  resolve  its  potential  civil 
liabilities  arising  from  the  ERA'S  audit 
Reinauer  entered  into  a  Consent  Order  with 
the  DOE  on  April  26. 1988.  The  Consent 
Order  refers  to  ERA'S  allegations  of 
overcharges,  but  does  not  find  that  any 
violations  occurred.  In  addition,  the  Consent 
Order  states  that  Reinauer  does  not  admit 
any  such  violations.  Under  the  terms  of  the 
Consent  Order,  Reinauer  was  required  to 
deposit  $305,000  into  an  escrow  account  for 
ultimate  distribution  by  the  DOE.  On  May  4, 
1988,  Reinauer  made  a  full  payment  of 


$305,000.  This  Decision  and  Order  concerns 
the  procedures  for  the  distribution  of  the 
funds  in  the  Reinauer  escrow  account. 

On  November  19, 1990,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O)  setting 
forth  tentative  procedures  under  which  firms 
and  individuals  who  purchased  Reinauer 
refined  petroleum  products  during  the 
consent  order  period  could  apply  for  refunds 
from  the  Reinauer  consent  order  fund.  In 
order  to  give  notice  to  all  affected  parties,  a 
copy  of  the  PD&O  was  published  in  the 
Federal  Register  and  comments  regarding  the 
proposed  refund  procedures  were  solicited. 
55  FR  49113  (November  26, 1990).  We 
received  no  comments  concerning  the 
proposed  refund  procedures  for  Reinauer. 
Therefore,  we  will  adopt  the  procedures  in 
the  PD&O  as  final  procedures  for  the 
distribution  of  the  Reinauer  escrow  account. 

XL  Final  Refund  Procedures 

A.  Calculation  of  Refund  Amounts 

The  first  step  in  the  refund  process  is  the 
calculation  of  an  applicant's  potential  refund. 
In  order  to  determine  the  potential  refunds 
for  these  purchasers,  we  will  adopt  the 
presumption  that  the  alleged  overcharges 
were  dispersed  equally  in  all  of  Reinauer's 
sales  of  refined  petroleum  products  during 
the  consent  order  period.  In  accordance'  with 
this  presumption,  refunds  are  made  on  a  pro- 
rata or  volumetric  basis.  In  the  absence  of 
better  information,  a  volumetric  refund  is 
appropriate  because  the  DOE  price 
regulations  generally  required  a  regulated 
firm  to  account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 

The  volumetric  refund  presumption  is 
rebuttable.  The  impact  on  an  individual 
claimant  may  have  been  greater  than  its 
potential  refund  calculated  using  the 
volumetric  methodology.  Accordingly,  a 
claimant  may  submit  evidence  detailing  the 
specific  alleged  overcharge  that  it  incurred  in 
order  to  be  eligible  for  a  larger  refund.  See 
Standard  Oil  Co.  (Indianaj/Army  and  Air 
Force  Exchange  Service,  12  DOE  I  85,015 
(1984). 

Under  the  volumetric  approach,  an  eligible 
claimant  will  receive  a  refund  equal  to  the 
number  of  gallons  of  motor  gasoline  that  it 
purchased  from  Reinauer  during  the  period 
April  1, 1979  through  September  30, 1979, 
multiplied  by  a  volumetric  factor  of  $0.03584 
per  gallon.'  In  addition,  each  successful 
claimant  will  receive  a  pro-rata  portion  of  the 
interest  that  has  accrued  on  the  Reinauer 
funds  since  the  date  of  remittance. 

As  in  previous  cases,  only  claims  for  at 
least  $15  in  principal  will  be  processed.  This 
minimum  has  been  adopted  in  refined 
product  refund  proceedings  because  the  cost 
of  processing  claims  for  refunds  of  less  than 
$15  outweighs  the  benefits  of  restitution  in 
those  instances.  See,  e.g.,  Mobil  Oil  Corp.,  13 
DOE  \  85,339  (1985):  see  also  10  CFR 
S  205.286(b).  If  an  applicant's  potential  refund 
is  calculated  using  the  volumetric 
methodology,  it  must  have  purchased  at  least 


>  We  computed  the  volumetric  factor  by  dividing 
the  $305,000  received  from  Reinauer  by  the  total 
volume  of  covered  products  lold  by  the  firm  during 
the  consent  order  period  (B.S09.229  gallons). 


405  gallons  of  Reinauer  motor  \ 
order  for  its  claim  to  be  consid< 

B.  Presumptions  Concerning  In 

Our  experience  indicates  tha 
certain  presumptions  concemii 
permits  claimants  to  participati 
process  without  incurring  inorc 
and  ensures  that  refund  claims 
in  the  most  efficient  manner  po 
e.g.,  Marathon  Petroleum  Comj 
1  85.269  (1988  (Marathon).  Presi 
refund  cases  are  specifically  ai 
the  applicable  DOE  procedural 
10  CFR  205.282(e).  Accordingly, 
the  presumptions  set  forth  belo 

1.  End  Users 

First,  in  accordance  with  prio 
proceedings,  we  will  presume  tl 
i.e.,  ultimate  consumers  of  Rein 
gasoline  whose  businesses  are 
the  petroleum  industry,  were  in 
firm's  alleged  overcharges.  Unli 
firms  in  the  petroleum  industry, 
this  group  generally  were  not  si 
controls  during  the  consent  ordi 
were  not  required  to  keep  recor 
justified  selling  price  increases 
to  cost  increases.  Consequently 
the  impact  of  the  alleged  overch 
group  would  be  beyond  tha  sco| 
refund  proceeding.  See  Marion  i 
T85,0I4  (1984)  and  cases  cited  tl 
Therefore,  end  users  need  only 
their  purchase  volumes  of  Reins 
gasoline  to  demonstrate  that  th« 
injured  by  the  alleged  overcharj 

2.  Regulated  Firms  and  Coopera 
Second,  public  utilities,  agrici; 

cooperatives,  and  other  firms  w 
are  regulated  by  government  agi 
cooperative  agreements  do  not  1 
submit  detailed  proof  of  injury.  I 
routinely  would  have  passed  ihi 
increases  to  their  customers.  Lik 
customers  would  share  the  bene 
decreases  resulting  from  refunds 
Office  of  Special  Counsel,  9  DOl 
(1982);  Office  of  Special  Council 
1182,545  at  85.244  (1982).  Such  fin 
for  refunds  should  certify  that  th 
through  any  refund  receiving  to 
customers  and  should  explain  h( 
alert  the  appropriate  regulatory 
membership  group  to  monies  rec 
Purchases  by  cooperatives  that  \ 
subsequently  resold  to  nonmeml 
be  covered  by  this  presumption. 

3.  Reseller  and  Retailer  Small  CI 
Third,  we  will  presume  that  a : 

retailer  seeking  a  refund  of  $10,0 
excluding  accrued  interest,  was  : 
Reinauer's  pricing  practices.  In  n 
cases  we  have  established  a  smt 
threshold  of  $S.000.  In  the  presen 
however,  in  order  to  minimize  th 
upon  individual  applicants  and  t 
we  have  established  the  small  cl 
threshold  at  $10,000.  This  deferm 
based  on  a  number  of  considerat 
proceeding,  the  volumetric  factoi 
significantly  higher  than  the  amo 
other  proceedings.  As  a  result,  th 
share  of  many  small  retailers  anc 
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$305,000.  This  Decision  and  Order  concerns 
the  procedures  for  the  distribution  of  the 
funds  in  the  Reinauer  escrow  account. 

On  November  19, 1990.  the  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O)  setting 
forth  tentative  procedures  under  which  firms 
and  individuals  who  purchased  Reinauer 
refined  petroleum  products  during  the 
consent  order  period  could  apply  for  refunds 
from  the  Reinauer  consent  order  fund.  In 
order  to  give  notice  to  all  affected  parties,  a 
copy  of  the  PD&O  was  published  in  the 
Federal  Register  and  comments  regarding  the 
proposed  refund  procedures  were  solicited. 
55  FR  49113  (November  26. 1990).  We 
received  no  comments  concerning  the 
proposed  refund  procedures  for  Reinauer. 
Therefore,  we  will  adopt  the  procedures  in 
the  PD&O  as  final  procedures  for  the 
distribution  of  the  Reinauer  escrow  account. 

IL  Final  Refund  Procedures 

A.  Calculation  of  Refund  Amounts 

The  first  step  in  the  refund  process  is  the 
calculation  of  an  applicant's  potential  refund. 
In  order  to  determine  the  potential  refunds 
for  these  piu-chasers,  we  will  adopt  the 
presumption  that  the  alleged  overcharges 
were  dispersed  equally  in  all  of  Reinauer's 
sales  of  reRned  petroleimi  products  during 
the  consent  order  period.  In  accordance'  with 
this  presumption,  refunds  are  made  on  a  pro- 
rata or  volumetric  basis.  In  the  absence  of 
better  information,  a  volumetric  refund  is 
appropriate  because  the  DOE  price 
regulations  generally  required  a  regulated 
firm  to  account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 

The  volumetric  refund  presumption  is 
rebuttable.  The  impact  on  an  individual 
claimant  may  have  been  greater  than  its 
potential  refund  calculated  using  the 
volumetric  methodology.  Accordingly,  a 
claimant  may  submit  evidence  detailing  the 
specific  alleged  overcharge  that  it  incurred  in 
order  to  be  eligible  for  a  larger  refund.  See 
Standard  Oil  Co.  (Indiana)/Army  and  Air 
Force  Exchange  Service,  12  DOE  I  85,015 
(1984). 

Under  the  volumetric  approach,  an  eligible 
claimant  will  receive  a  refund  equal  to  the 
number  of  gallons  of  motor  gasoline  that  it 
purchased  from  Reinauer  during  the  period 
April  1, 1979  through  September  30, 1979, 
multiplied  by  a  volumetric  factor  of  $0.03584 
per  gallon.'  In  addition,  each  successful 
claimant  will  receive  a  pro-rata  portion  of  the 
interest  that  has  accrued  on  the  Reinauer 
funds  since  the  date  of  remittance. 

As  in  previous  cases,  only  claims  for  at 
least  $15  in  principal  will  be  processed.  This 
minimum  has  been  adopted  in  refined 
product  refund  proceedings  because  the  cost 
of  processing  claims  for  refunds  of  less  than 
$15  outweighs  the  benefits  of  restitution  in 
those  Instances.  See,  e.g.,  Mobil  Oil  Corp.,  13 
DOE  1  85,339  (1985):  see  also  10  CFR 
5  205.286(b).  If  an  appUcant's  potential  refund 
is  calculated  using  the  volumetric 
methodology,  it  must  have  purchased  at  least 


'  We  computed  the  volumetric  factor  by  dividing 
the  $305,000  received  from  Reinauer  by  the  total 
volume  of  covered  products  sold  by  the  firm  during 
the  conaent  order  period  (8,509.229  gallons). 


405  gallons  of  Reinauer  motor  gasoline  in 
order  for  its  claim  to  be  considered. 

B.  Presumptions  Concerning  Injury 

Our  experience  indicates  that  the  use  of 
certain  presumptions  concerning  injury 
permits  claimants  to  participate  in  the  refund 
process  without  incurring  inordinate  expense, 
and  ensures  that  refund  claims  are  evaluated 
in  the  most  efficient  manner  possible  See, 
e.g..  Marathon  Petroleum  Company.  14  DOE 
H  85.269  (1988  (Marathon).  Presumptions  in 
refund  cases  are  specifically  authorized  by 
the  applicable  DOE  procedural  regulations  at 
10  CFR  203.282(e).  Accordingly,  we  will  adopt 
the  presumptions  set  forth  below. 

1.  End  Users 

First,  in  accordance  with  prior  Subpart  V 
proceedings,  we  will  presume  that  end  users, 
i.e.,  ultimate  consumers  of  Reinauer  motor 
gasoline  whose  businesses  are  unrelated  to 
the  petroleum  industry,  were  injured  by  the 
firm's  alleged  overcharges.  Unlike  regulated 
firms  in  ti\2  petroleum  industry,  members  of 
this  group  generally  were  not  subject  to  price 
controls  during  the  consent  order  period,  and 
were  not  required  to  keep  records  which 
justified  selling  price  increases  by  reference 
to  cost  increases.  Consequently,  analysis  of 
the  impact  of  the  alleged  overcharges  this 
group  would  be  beyond  the  scope  of  a  special 
refund  proceeding.  See  Marion  Corp,  12  DOE 
1185.014  (1984)  and  cases  cited  therein. 
Therefore,  end  users  need  only  document 
their  purchase  volumes  of  Reinauer  motor 
gasoline  to  demonstrate  that  they  were 
injured  by  the  alleged  overcharges. 

2.  Regulated  Firms  and  Cooperatives 
Second,  public  utilities,  agricultural 

cooperatives,  and  other  firms  whose  prices 
are  regulated  by  government  agencies  or 
cooperative  agreements  do  not  have  to 
submit  detailed  proof  of  injury.  Such  firms 
routinely  would  have  passed  through  price 
increases  to  their  customers.  Likewise,  their, 
customers  would  share  the  benefits  of  cost 
decreases  resulting  from  refunds.  See,  e.g.. 
Office  of  Special  Counsel,  9  DOE  1182.538 
(1982);  Office  of  Special  Council.  9  DOE 
1182.545  at  85.244  (1982).  Such  firms  applying 
for  refunds  should  certify  that  they  will  pass 
through  any  refund  receiving  to  their 
customers  and  should  explain  how  they  will 
alert  the  appropriate  regulatory  body  or 
membership  group  to  monies  received. 
Purchases  by  cooperatives  that  were 
subsequently  resold  to  nonmembers  will  not 
be  covered  by  this  presumption. 

3.  Reseller  and  Retailer  Small  Claims 
Third,  we  will  presume  that  a  reseller  or  a 

retailer  seeking  a  refund  of  $10,000  or  less, 
excluding  accrued  interest,  was  injured  by 
Reinauer's  pricing  practices.  In  many  prior 
cases  we  have  established  a  small  claims 
threshold  of  $5,000.  In  the  present  case, 
however,  in  order  to  minimize  the  burden 
upon  individual  applicants  and  this  Office, 
we  have  established  the  small  claims 
threshold  at  $10,000.  This  determination  is 
based  on  a  number  of  considerations.  In  this 
proceeding,  the  volumetric  factor  is 
significantly  higher  than  the  amount  in  most 
other  proceedings.  As  a  result,  the  allocable 
share  of  many  small  retailers  and  resellers 


who  would  typically  qualify  for  a  refund  at  or 
below  the  small  claims  threshold  will  be  well 
above  $5,000.  If  we  were  to  keep  the  small 
claims  threshold  at  $5,000  in  this  case,  it 
would  significantly  increase  the  number  of 
firms,  especially  very  small  firms,  that  would 
be  faced  with  the  burden  of  making  a 
detailed  showing  of  injury  in  order  to  receive 
their  allocable  share.  It  would  also  very 
significantly  increase  the  burden  on  this 
Office  because  of  the  need  to  analyze  many 
more  detailed  injury  showings  and  would 
thus  slow  down  the  evaluation  of  claims. 
Therefore,  in  order  to  minimize  these  burdens 
we  have  established  a  greater  small  claims 
threshold  of  $10,000.  See  Texaco  Inc.,  20  DOE 
1185,147  (1990).  Retailer  and  reseller  claimants 
whose  allocable  share  is  $10,000  or  less  will 
be  presumed  injured  and  therefore  need  not 
provide  a  further  demonstration  of  injury  in 
order  to  receive  their  full  allocable  share. 
Therefore,  a  small  claimant  must  only 
document  the  volumes  of  motor  gasoline  it 
purchased  from  Reinauer  in  order  to 
demonstrate  injury.  See  Texas  Oil  &  Gas 
Corp..  12  DOE  i  85.069  at  88.210  (1984). 

4.  Spot  Purchasers 

Fourth,  resellers  and  retailers  that  were 
spot  purchasers  of  Reinauer  motor  gasoline, 
i.e.,  firms  that  made  only  sporadic, 
discretionary  purchases,  are  presumed  not  to 
have  been  injured,  and  consequently, 
generally  will  be  ineligible  for  refunds.  The 
basis  for  this  presumption  is  that  a  spot 
purchaser  tended  to  have  considerable 
disretion  as  to  where  and  when  to  make  a 
purchase,  and  therefore.would  not  have  made 
a  purchase  unless  it  was  able  to  recover  the 
full  amount  of  its  purchase  price  from  its 
customers,  including  any  alleged  overcharges 
included  in  its  costs.  See  Vickers  at  85.396-7. 
A  spot  purchaser  can  rebut  this  presumption 
by  demonstrating  that  its  base  period  supply 
obligation  hmited  its  discretion  in  making  the 
purchases  and  that  it  resold  the  product  at  a 
loss  that  was  not  subsequently  recouped.  See 
e  g.,  Saber  Energy.  Inc./Mobil  Oil  Corp..  14 
DOE  \  85,170  (1986). 

5.  Consignees 

Finally,  we  will  presume  that  consignees  of 
Reinauer  motor  gasoline  were  not  injured  by 
the  firm's  alleged  pricing  violations.  See  e.g.. 
Jay  Oil  Co..  16  DOE  K  85,147  (1987).  A 
consignee  agent  is  an  entity  that  sold 
products  pursuant  to  an  agreement  whereby 
its  supplier  established  the  prices  to  be 
charged  by  the  consignee  and  compensated 
the  consignee  with  a  fixed  commission  based 
upon  the  volume  of  products  that  it  sold.  A 
consignee  may  rebut  the  presumption  of  non- 
injury by  demonstrating  that  its  sales 
volumes  and  corresponding  commission 
revenues  declined  due  to  the  alleged 
uncompetitiveness  of  Reinauer's  pricing 
practices.  See  Gulf  Oil  Corp/C.F.  Canter  Oil 
Co..  13  DOE  H  85.388  at  88.962  (1986). 

C.  Allocation  Claims 

We  may  also  receive  claims  based  upon 
Reinauer's  alleged  failure  to  furnish 
petroleum  products  that  it  was  obliged  to 
supply  under  that  DOE  allocation  regulations. 
See  10  CFR  part  211.  Any  such  apphcatioiu 
will  be  evaluated  with  reference  to  the 
standards  set  forth  in  cases  such  ai  Standard 


Oil  Company  (Indiana),  10  DOE  ^  85.048,  and 
OKC  Corp./Town  &  Country  Markets,  Inc.  12 
DOE  I  85,094  (1984).  These  standards 
generally  require  an  allocation  claimant  to 
demonstrate  the  existence  of  a  supplier/ 
purchaser  relationship  with  the  consent  order 
firm  and  the  likelihood  that  the  consent  order 
firm  failed  to  furnish  petroleum  products  that 
it  was  obliged  to  supply  to  the  claimant  under 
10  CFR  part  211.  In  addition,  the  claimant 
should  provide  evidence  that  it  had 
contemporaneously  notified  the  DOE  or 
otherwise  sought  redress  from  the  alleged 
allocation  violation.  Finally,  the  claimant 
must  establish  that  it  was  injured  and 
document  the  extent  of  the  injury. 

D.  Non-Presumption  Demonstrations  of 
Injury 

A  reseller  or  retailer  that  claims  a  refund  in 
excess  of  $10,000  will  be  required  to 
demonstrate  its  injury.  There  are  two  aspects 
to^uch  a  demonstration.  First,  a  firm  is 
required  to  provide  a  monthly  schedule  of  its 
banks  of  uru«couped  increased  products 
costs  for  each  grade  of  motor  gasoline  that  it 
purchased  from  Reinauer.  Cost  banks  should 
cover  the  period  April  1, 1979,  through 
September  30, 1979.  If  a  firm  no  longer  has 
records  of  contemporaneously  calculated  cost 
banks  for  a  particular  grade  of  motor 
gasohne.  it  may  approximate  those  banks  by 
submitting  the  following  information 
regarding  its  purchases  of  that  product  from 
all  of  its  suppliers. 

(1)  The  weighted  average  gross  profit 
margin  that  the  firm  received  for  the  product 
on  May  15, 1973. 

(2)  A  monthly  schedule  of  the  weighted 
average  gross  profit  margins  that  it  received 
for  the  product  during  the  period,  April  1. 
1979,  through  September  30, 1979;  and 

(3)  A  monthly  schedule  of  the  firm's 
purchase  or  sales  volumes  of  the  products 
during  the  period.  April  1. 1979,  tlvough 
September  30. 1979. 

The  existence  of  banks  of  unrecovered 
increased  product  costs  that  exceed  an 
applicant's  potential  refund  is  only  the  first 
part  of  an  injury  demonstration.  A  firm  must 
also  show  that  market  conditions  forced  it  to 
absorb  the  alleged  overcharges.  Generally. 
we  will  infer  this  to  be  true  if  the  prices  the 
applicant  paid  Reinauer  were  higher  than 
average  market  prices  for  the  same  level  of 
distribution.  Accordingly,  a  claimant 
attempting  to  demonstrate  injury  should 
submit  a  monthly  schedule  of  the  weighted 
average  prices  that  it  paid  Reinauere  for  each 
grade  of  motor  gasoline  during  the  period 
April  1, 1979  through  September  3ai979. 

If  a  reseller  or  retailer  that  is  eligible  for  a 
refund  in  excess  of  $10,000  does  not  submit 
cost  bank  and  purchase  price  information 
described  above,  it  can  still  apply  for  a 
refund  of  $10,000  plus  accrued  interest  using 
the  small  claims  presumption.  If,  however,  a 
firm  provides  the  above-mentioned  data  and 
we  subsequently  conclude  that  the  firm 
should  receive  a  refund  of  less  than  the 
$10,000  small  claims  threshold,  the  firm 
cannot  opt  for  a  full  $10,000  refund. 

E.  Distribution  of  Remaining  Funds 

In  the  event  that  money  remains  after  all 
meritorious  refund  applicants  have  been 
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processed,  the  funds  in  the  Relnauer  escrow 
account  will  be  disbursed  in  accordance  «vith 
the  provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1988 
(PODRA).  15  U^CA.  4501-4507  (West  Supp. 
1989). 

m.  Gaosral  Refund  Application 
Requirements 

Pursuant  to  10  CFR  20S.283.  we  wUl  now 
accept  Applications  for  Refund  from 
individuals  and  finns  that  purchased  refined 
petroleum  products  from  Reinauer  between 
April  1. 1979  and  September  30. 1979.  No 
"class  claims"  on  behalf  of  groups  of 
applicants  will  be  permitted.  There  is  no 
specific  application  form  that  must  be  used. 
All  Applications  for  Refund  should  include 
the  following  information; 

(1)  A  conspicuous  reference  to  Case 
Number  KEF-0110  and  the  ncrnie  and  address 
of  the  applicant  during  the  period  for  which 
the  claim  is  filed,  as  well  as  the  name  to 
whom  the  refund  check  should  be  made  out 
and  the  address  to  which  the  check  should  be 
sent 

(2)  The  name,  title,  address  and  telephone 
number  of  a  person  who  may  be  contacted  by 
OHA  for  additional  infonnation  concerning 
the  Application; 

(3)  The  manner  in  which  the  applicant  used 
the  Reinauer  petroleum  products,  i.e., 
whether  It  was  a  reseller,  retailer,  consignee, 
end-user,  etc; 

(4)  For  each  refined  covered  product  a 
monthly  schedule  of  the  number  of  gallons 
that  the  applicant  purchased  from  Reinauer 
during  the  April  1, 1979.  through  September 
30, 1979  refund  period.  If  the  claimant  elects 
to  rely  on  the  DOE'S  records  of  his  purchases, 
it  need  not  submit  a  monthly  schedule  of 
purchases.  If  a  claimant  was  an  indirect 
purchaser  of  Reinauer  refmed  covered 
products,  it  must  also  submit  the  name  of  its 
immediate  supplier. 

(5)  All  relevant  material  necessary  to 
support  its  claim  in  accordance  with  the 
injury  presumptions  and  requirements 
outlined  above; 

(6)  If  the  applicant  was  or  is  in  any  way 
affiliated  with  Reinauer,  an  explanation  of 
the  nature  of  that  affiliation. 

(7)  The  form  of  business,  whether  It  was  ■ 
corporation,  a  partnership  or  a  sole 
proprietorship. 

(e)  The  dates  of  ownership  including  the 
month  and  year.  The  applicant  must  also 
submit  a  statement  as  to  whether  there  has 
been  a  change  in  ownership  of  the  applicant's 
firm  during  or  since  the  refund  period.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and  its 
current  status.  The  applicant  must  inform 
OHA  of  any  change  in  status  while  its 
Application  for  Refund  is  pending.  See  10 
CFR  205.9(d); 

(9)  A  statement  as  to  whether  the  applicant 
is  or  has  been  involved  in  any  DOE 
enforcement  proceedings  or  private  actions 
filed  under  section  210  of  the  Economic 
Stabilization  Act  If  these  actions  have  been 
concluded,  the  applicant  should  furnish  a 
copy  of  any  final  order  issued  In  the  matter.  If 
the  action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and  its 
current  status.  The  applicant  must  inform 


OHA  of  any  change  In  status  while  its 
Application  for  Refund  is  pending.  See  10 
CFR  205.9(d): 

(10)  A  statement  as  to  whether  the 
applicant  or  a  related  firm  has  filed  any  other 
Application  for  Refund  in  the  Reinauer 
proceeding: 

(11)  A  statement  as  to  whether  the 
claimant  or  a  related  firm  has  authorized  any 
other  indivldual(s)  to  file  an  Application  for 
Refund  on  the  claimant's  behalf  in  the 
Reinauer  proceeding:  and 

(12)  The  following  statement  signed  by  the 
applicant  or  a  responsible  official  of  the 
business  or  organization  claiming  the  refund: 
"I  swear  (or  affirm]  that  the  information 
submitted  Is  true  and  accurate  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  Government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  1001." 

Applications  for  Refund  should  be  sent  to: 
Reinauer  Refund  Proceeding,  Case  No.  KEF- 
0110,  Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 

All  applications  must  be  filed  in  duplicate 
and  must  be  postmarked  by  January  31, 1992. 
A  copy  of  each  application  will  be  available 
for  public  inspection  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and  Appeals. 
Any  applicant  that  believes  that  its 
application  contains  confidential  information 
must  submit  two  additional  copies  of  its 
application  from  which  the  confidential 
information  has  been  deleted,  together  with  a 
statement  specifying  why  the  information  is 
confidential 

It  Is  Therefore  OrderedThat 

(1)  Applications  for  Refund  from  the  funds 
remitted  to  the  Department  of  Energy  by 
Reinauer  Petroleum  Company  pursuant  to  the 
Consent  Order  finalized  on  April  26, 1988, 
may  now  be  filed. 

(2)  All  applications  must  be  postmarked  by 
January  31. 1992. 

(3)  liiis  is  a  final  order  of  the  Department 
of  Energy. 

Dated:  July  17, 1991. 

Goorge  B.  Bmnay, 

Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc.  91-17576  Filed  7-23-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Add  Rain  Advisory  Committee; 
Subcommittee  on  NOx;  Open  Meeting 

summary:  In  August  of  1990.  the  U.S. 
Environmental  Protection  Agency  gave 
notice  of  the  establishment  of  an  Acid 
Rain  Advisory  Committee  (ARAC) 
which  would  provide  advice  to  the 
Agency  on  issues  related  to  the 
development  and  implementation  of  the 
requirements  of  the  acid  deposition 
control  title  of  the  Clean  Air  Act 
Amendments  of  1990. 

Four  ARAC  subcommittees 
(Allowance  Trading  and  Tracking, 


Permits  and  Technology,  Emissions 
Monitoring,  and  Energy  Conservation 
and  Renewables]  were  created  at  the 
first  ARAC  meeting  to  help  address 
related  issues. 

At  its  July  15-16  meeting.  ARAC 
established  a  Subcommittee  on  NOx  to 
provide  advice  on  issues  related  to  the 
development  of  regidations  for  reducing 
NOx  emissions  from  certain  types  of 
existing  coal-fired  boilers  at  electric 
ipower  plants.  Specifically,  this 
subcommittee  will  focus  on  issues 
related  to  NOx  emissions  from 
tangentially-fired  boilers  and  dry  bottom 
wall-fired  boilers  affected  in  Phase  I  of 
Title  IV  of  the  Clean  Air  Act 
Amendments  of  1990. 

OPEN  MEETINQ  DATES  AND  ADDITiONAL 

iNFORMA'noN:  Notice  is  hereby  given 
that  the  ARAC  Subcommittee  on  NOx 
will  hold  its  first  open  meeting  from  9 
a.m.  to  5  p.m.  on  ]uly  31  and  August  1 
and  from  9  a.m.  to  12  noon  on  August  2 
at  the  Ramada  Renaissance  Hotel, 
Washington.  Dulles.  13869  Park  Center 
Road.  Hemdon.  VA  22071  (703)  478- 
2900.  The  meeting  is  being  called  on 
short  notice  because  of  the  recent  ARAC 
approval  of  the  establishment  of  the 
NOx  Subcommittee  and  the  need  to 
expeditiously  address  related  issues. 
The  meeting  agenda  is  likely  to  include 
a  discussion  of  general  requirements  of 
the  Act,  definitions  of  low  NOx  burner 
technology,  emission  rates  specified  in 
the  legislation,  procedures  for  emissions 
averaging  of  affected  units,  procedures 
and  conditions  for  extension 
applications,  and  alternate  emission 
limitation  procedures. 

INSPECTION  OF  COMMtTTEE  DOCIMIENTS: 

All  documents  for  this  meeting  including 
a  more  detailed  meeting  agenda  will  be 
publicly  available  in  limited  numbers  at 
the  meeting.  Thereafter,  these 
documents  will  be  available  in  EPA  Air 
Docket  Number  A-90  in  room  1500  of 
EPA  headquarters,  401  M  Street  SW.. 
Washington.  DC.  Hours  of  inspection 
are  8:30  a.m.  to  12  noon  and  1:30  to  3:30 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

Concerning  the  Subcommittee  on  NOx  or 
its  activities,  contact  Doris  Price,  at  (202) 
475-9400;  fax  (202)  (252-0892),  or  by  mail 
at  USEPA.  Acid  Rain  Division  (ANR 
445),  Office  of  Air  and  Radiation, 
Washington,  DC  20460. 

Dated:  July  19. 1991. 
Brian  J.  McLean, 

Acting  Director.  Office  of  Atmospheric  and 

Indoor  A  ir  Programs,  Office  of  Air  and 

Radiation. 

[FR  Doc.  91-17594  Filed  7-23-91:  8:45  am) 
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[FRL-3977-ri 

PubUc  Meeting;  Cttesapeaki 
Council  August  6, 1991. 

Location:  Governor's  Resii 
North  Front  Street.  Harrisbu 
Pennsylvania  17102. 11:30  a.i 
Meeting. 

Presentation  of  Advisory  ( 
Reports:  Scientific  and  Techi 
Committee.  Dr.  Joseph  Mihui 
Citizen  Advisory  Committee 
Roe  Walkup.  Chair,  and  LoCi 
Government  Advisory  Comr 
Anna  Long,  Chair. 

Recognition  Awards 

Keynote  Remarks:  Willian 
Adn^istrator.  EPA,  Chairm: 
Chesapeake  Executive  Coun 
of  Progress  and  Announcemi 
Themes. 

Signing  Ceremony 

Remarks  From  Other  Exec 
Council  Members:  Delegate '' 
Murphy,  Chair.  Chesapeake 
Commission;  Governor  Willi 
Schaefer,  Marj'land;  Govern 
Douglas  Wilder.  Virginia;  Mi 
Pratt  Dixon.  Washington,  DC 
Governor  Robert  P,  Casey, 
Pennsylvania. 

1:00  p.m.:  Concluding  Remar 
1:05  p.m.:  Press  Availability. 
1:30  p.m.:  Conclusion  of  Pres 

Availability. 

For  further  information  ab 
public  meeting,  contact  Gail 
Chesapeake  Bay  Public  Affa 
597-6911. 
|on  Capacasa, 

Acting  Director,  Chesapeake  Ba 
|FR  Doc.  91-17598  Filed  7-23-91 
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[FRU-3977-5] 

Administrative  Order  on  Cc 
Pursuant  to  Section  122(g) 
Compreifonslve  Environme 
Response,  Compensation  a 
Act;  Spiegelt>erg  Site 

agency:  United  States  Envir 
Protection  Agency. 
action:  Request  for  public  c 

summary:  In  accordance  wii 
requirements  of  section  122(i 
Comprehensive  En\ironmen 
Response,  Compensation  an 
Act.  as  amended  (CERCLA). 
hereby  given  of  a  proposed 
Administrative  Order  on  Coi 
section  122(h)  concerning  thi 
Spiegelberg  Site  in  Livingsto 
Michigan.  The  proposed  Coc 
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i  Committee; 
NOx;  Open  Meeting 

3t  of  1990.  the  U.S. 
:ection  Agency  gave 
ishment  of  an  Acid 
imittee  (ARAC) 
de  advice  to  the 
slated  to  the 
nplementation  of  the 
!  acid  deposition 
i^lean  Air  Act 

ommittees 

3  and  Tracking. 


Permits  and  Technology.  Emissions 
Monitoring,  and  Energy  Conservation 
and  Renewables)  were  created  at  the 
first  ARAC  meeting  to  help  address 
related  issues. 

At  its  July  15-16  meeting.  ARAC 
established  a  Subcommittee  on  NOx  to 
provide  advice  on  issues  related  to  the 
development  of  regidations  for  reducing 
NOx  emissions  from  certain  types  of 
existing  coal-fired  boilers  at  electric 
power  plants.  Specifically,  this 
subcommittee  will  focus  on  issues 
related  to  NOx  emissions  from 
tangentially-fired  boilers  and  dry  bottom 
wall-fired  boilers  affected  in  Phase  I  of 
Title  IV  of  the  Clean  Air  Act 
Amendments  of  1990. 

OPEN  MEETING  DATES  AND  ADDITIONAL 

information:  Notice  is  hereby  given 
that  the  ARAC  Subcommittee  on  NOx 
will  hold  its  first  open  meeting  from  9 
a.m.  to  5  p.m.  on  July  31  and  August  1 
and  from  9  a.m.  to  12  noon  on  August  2 
at  the  Ramada  Renaissance  Hotel, 
Washington.  Dulles.  13869  Park  Center 
Road.  Hemdon.  VA  22071  (703)  478- 
2900.  The  meeting  is  being  called  on 
short  notice  because  of  the  recent  ARAC 
approval  of  the  establishment  of  the 
NOx  Subcommittee  and  the  need  to 
expeditiously  address  related  issues. 
The  meeting  agenda  is  likely  to  include 
a  discussion  of  general  requirements  of 
the  Act,  definitions  of  low  NOx  burner 
technology,  emission  rates  specified  in 
the  legislation,  procedures  for  emissions 
averaging  of  affected  units,  procedures 
and  conditions  for  extension 
applications,  and  alternate  emission 
limitation  procedures. 

INSPECTION  OF  COMMITTEE  DOCUMENTS: 

All  documents  for  this  meeting  including 
a  more  detailed  meeting  agenda  will  be 
publicly  available  in  limited  numbers  at 
the  meeting.  Thereafter,  these 
documents  will  be  available  in  EPA  Air 
Docket  Number  A-90  in  room  1500  of 
EPA  headquarters.  401  M  Street  SW.. 
Washington.  DC.  Hours  of  inspection 
are  8:30  a.m.  to  12  noon  and  1:30  to  3:30 
p.m.,  Monday  throiigh  Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

Concerning  the  Subcommittee  on  NOx  or 
its  activities,  contact  Doris  Price,  at  (202) 
475-9400;  fax  (202)  (252-0892),  or  by  mail 
at  USEPA,  Acid  Rain  Division  (ANR 
445),  Office  of  Air  and  Radiation, 
Washington.  DC  20460. 

Dated:  )uly  19. 1991. 
Brian  J.  McLean, 

Acting  Director,  Office  of  Atmospheric  and 

Indoor  A  ir  Programs,  Office  of  Air  and 

Radiation. 

(FR  Doc.  91-17594  Filed  7-23-91:  8:45  am] 

wumo  coot  tS«»-«HN 


[FRL-W77-71 

PubUc  Meeting;  Chesapeake  Executive 
Council  August  6, 1991. 

L.ocation:  Governor's  Residence,  2035 
North  Front  Street.  Harrisburg, 
Pennsylvania  17102. 11:30  a.m.:  Public 
Meeting. 

Presentation  of  Advisory  Committee 
Reports:  Scientific  and  Technical 
Committee,  Dr.  Joseph  Mihursky.  Chair. 
Citizen  Advisory  Committee.  Ms.  Mary 
Roe  Walkup.  Chair,  and  Local 
Government  Advisory  Committee,  Ms. 
Anna  Long,  Chair. 

Recognition  Awards 

Keynote  Remarks:  William  K.  Reilly, 
Administrator.  EPA.  Chairman, 
Chesapeake  Executive  Council;  Review 
of  Progress  and  Announcement  of  New 
Themes. 

Signing  Ceremony 

Remarks  From  Other  Executive 
Council  Members:  Delegate  W.  Tayloe 
Murphy.  Chair,  Chesapeake  Bay 
Commission;  Governor  William  Donald 
Schaefer,  Maryland;  Governor  Lawrence 
Douglas  Wilder,  Virginia;  Mayor  Sharon 
Pratt  Dixon.  Washington,  DC;  and 
Governor  Robert  P.  Casey, 
Pennsylvania. 

1:00  p.m.:  Concluding  Remarks. 
1:05  p.m.:  Press  Availability. 
1:30  p.m.:  Conclusion  of  Press 

Availability. 

For  further  information  about  the 
public  meeting,  contact  Gail  Tindal. 
Chesapeake  Bay  Public  Affairs,  at  215- 
597-6911. 
|oo  Capacasa. 

Acting  Director,  Chesapeake  Bay  Program. 
(FR  Doc.  91-17598  Filed  7-23-91;  8:45  am] 
WUJNO  CODE  SStO-SO-W 


[FRL-3977-5] 

Administrative  Order  on  Consent 
Pursuant  to  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Uabillty 
Act;  Spiegelberg  Site 

agency:  United  States  Environmental 

Protection  Agency. 

action:  Request  for  public  comment 

summary:  In  accordance  with  the 
requirements  of  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act.  as  amended  (CERCLA).  notice  is 
hereby  given  of  a  proposed 
Administrative  Order  on  Consent  imder 
section  122(h)  concerning  the 
Spiegelberg  Site  in  Livingston  County. 
Michigan.  The  proposed  Cooseat 


Agreement  requires  the  transporter. 
Alfred  E.  Pearson,  to  pay  $60,000  of  the 
past  costs  incurred  by  U.S.  EPA  at  the 
Spiegelberg  Site.  U.S.  EPA  will  attempt 
to  negotiate  the  settlement  of  the 
unrecovered  costs  with  the  remaining 
responsible  parties. 

dates:  Comments  must  be  received  on 
oFbefore  August  23, 1991. 

ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Region  V.  230  South 
Dearborn  Street,  Chicago.  Illinois.  60604. 
and  should  refer  to:  In  the  Matter  of  the 
Spiegelberg  Site. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  McAuliffe  {5-CS-TUB-3).  Office  of 
Regional  Counsel,  U.S.  EPA.  Region  V. 
230  Dearborn  Street  Chicago.  Illinois 
60604.  (312)  886-6237. 

Notice  of  section  122(h) 
Administrative  Settlement:  In 
accordance  with  section  122(i)(l)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1960  (CERCLA),  as  amended, 
notice  is  hereby  given  that  on  or  about 
May  3. 1991,  a  proposed  administrative 
settlement  was  agreed  to  by  Alfred  E. 
Pearson.  The  proposed  settlement 
requires  Alfred  Pearson  to  pay  the 
United  States  $60,000  toward  its  past 
costs  related  to  the  Spiegelberg  Site. 

U.S.  EPA  is  entering  into  this 
agreement  under  the  authority  of  section 
122(h)  and  107  of  CERCLA.  Section 
122(h)  authorizes  administrative 
settlement  of  a  claim  under  section  107. 
Where  total  response  costs  incurred  by 
the  United  States  for  the  facility 
concerned  exceed  $500,000  (excluding 
interest),  the  Attorney  General  of  the 
United  States  must  also  approve  the 
settlement  As  response  costs  incurred 
in  this  case  exceed  $500,000.  the 
Attorney  General  has  approved  this 
settlement 

Under  the  terms  of  the  settlement 
Alfred  E.  Pearson  will  pay  the  full 
amount  within  30  days  of  the  effective 
date  of  the  agreement  In  return,  the  U.S. 
EPA  covenants  not  to  sue  Alfred  E. 
Pearson  regarding  claims  available  to 
the  United  States  under  section  107  of 
CERCLA  relating  to  the  Spiegelberg  Site. 

A  copy  of  the  proposed 
Administrative  Agreement  may  be 
obtained  in  person  or  by  mail  from  the 
Office  of  Regional  Counsel.  United 
States  Environmental  Protection 
Agency,  Region  V,  (5CS-TUB-3).  230 
South  Dearborn  Street  Chicago,  Illinois 
60604. 

Autlwrity:  The  Comprehensive 
Environmental  Response.  Compensation  and 
Liability  Act  n  amended.  42  U.S.C.  9801- 
9675. 


Dated:  )uly  11, 1S91. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
(FR  Doc.  91-17561  Filed  7-23-»l;  8:45  am} 
enxMO  cooc  w«»-«o-ii 


[0PTS-44S73;  FRt.  393S-6] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  This  notice  announces  the 
receipt  of  test  data  on  methyl  ethyl 
ketoxime  (MEKO)  (CAS  No.  96-29-7). 
submitted  pursuant  to  a  final  test  rule 
under  the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT 

David  ICling.  Acting  Director. 
Environmental  Assistance  Di\ision  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-543B,  401  M  St,  SW..  Washington.  DC 
2046a  (202)  554-1404.  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received. 

I.  Test  Data  Submissions 

Test  data  for  MEKO  were  submitted 
by  Industrial  Health  Foundation.  In&, 
pursuant  to  a  test  rule  at  40  CFR 
799.2700.  They  were  received  by  EPA  on 
July  3. 1991.  llie  submission  describes  a 
subchronic  neurotoxicity  study  in  rats. 
Health  effects  testing  is  required  by  this 
test  rule.  This  chemical  is  sold  primarily 
as  a  nonreactive  antiskinning  agent  in 
alkyd  surface  coating  and  paints.  It  is 
also  used  as  a  blocking  agent  for 
isocyanates  and  siloxanes.  EPA  has 
initiated  its  review  and  evaluation 
process  for  these  data  submissions.  At 
this  time,  the  Agency  is  unable  to 
provide  any  determination  as  to  the 
completeness  of  the  submissions. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44573).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon,  and  1  p-m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Public  Docket 
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Office.  Rm.  NE-G004.  401  M  St..  SW.. 
Washington.  DC  20460. 
Authority:  15  U.S.C.  2603. 

Dated:  July  15. 1991. 
Clurles  M.  Auer, 

Director,  Existing  Chemical  Assessment 
Division.  Office  of  Toxic  Substances. 

[FR  Doc.  91-17597  Filed  7-23-91;  8:45  am] 

BtLLIHO  CODE  S560-S0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  To  Office  of 
Management  and  Budget  for  Review 

July  19, 1991. 

The  Federal  Conimunications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  f44 
U.S.C.  3507).  ^ 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center 
1114  21st  Street  NW..  Washington.  DC 
20036.  (202)  452-1422.  For  further 
mformation  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission.  (202)  632-7513.  Persons 
wishmg  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt,  Office  of  Management  and 
Budget,  room  3235  NEOB.  Washington. 
DC  20503.  (202)  395-4814. 
OMB  number:  3060-0073 
Title:  Application  for  and  Certification 
of  Overtime  Service  Involving 
Inspection  of  Ship  Radio  Equipment 

Form  number:  FCC  Form  808 

Action:  Extension 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 

Frequency  of  response:  On  occasion 

Estimated  annual  burden:  200 
responses;  .084  hours  average  burden 
per  response;  17  hours  total  annual 
burden. 

Veecfe  and  uses:  The  FCC  Form  808  is 
used  to  request  an  overtime  inspection 
of  compulsory  shipboard  radio 
equipment  pursuant  to  47  CFR 
80.59(e).  The  information  requested 
certifies  that  the  overtime  service  was 
requested  and  performed.  If  this  form 
IS  not  completed,  the  U.S.  Government 
will  not  be  reimbursed  the  overtime 
monies  that  was  paid  to  the  employee 
The  affected  public  are  businesses 
whose  vessels  require  inspection  of 
radio  equipment  outside  normal 
busin  ;8S  hours. 
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Federal  Communications  Commission. 

William  F.  Calon, 

Acting  Secretary. 

(FR  Doc.  91-17601  Filed  7-23-fll:  8:45  am] 

BtUJNQ  COOE  e712-01-M 


FEDERAL  MARITIME  COMMISSION 

Pacific  Maritime  Association 
Assessment;  Filing  and  Effective  Date 
of  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  on  July  12. 1991, 
the  following  agreement  was  filed  with 
the  Commission  pursuant  to  section  5{d) 
of  the  Shipping  Act  of  1984  and  was 
considered  effective  that  date  to  the 
extent  that  it  consUtutes  an  assessment 
agreement  as  described  in  section  3(3)  of 
the  Shipping  Act  of  1984. 
Agreement  No:  224-000084-003. 
Title:  Pacific  Maritime  Association 
Assessment  Agreement. 

Parties:  Members  of  the  Pacific 
Maritime  Association. 

Synopsis:  The  Agreement  amends  the 
basic  agreement  concerning 
assessments  paid  to  the  International 
Longshoremen's  and  Warehousemen's 
Union  and  Pacific  Maritime  Association 
employee  benefit  costs.  The  Agreement 
defines  the  term  "man-hours"  as  used  in 
the  basic  agreement. 

Dated:  July  18. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 
(FR  Doc.  91-17486  Filed  7-23-91;  8:45  amj 

BItUNO  COOE  8730-01-M 


Agreement(s)  Filed;  Port  Authority  of 
New  York  and  New  Jersey /ZIm 
American  Israeli  Shipping  Co.,  Inc. 
Terminal  Agreement 

The  Federal  Maritime  Commission 
hereby  givens  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington.  DC  20573 
within  10  days  after  the  date  of  the  ' 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 


Agreement  No.:  224-200549. 

Title:  Port  Authority  of  New  York  and 
New  Jersey/Zim  American  Israeli 
Shipping  Co..  Inc.  Terminal  Agreement. 

Parties:  Port  Authority  of  New  York 
and  New  Jersey  (Port)  Zim  American 
Israeli  Shipping  Co.,  Inc.  (Zim). 

Syr]opsis:  The  Agreement,  filed  July 
12. 1991.  provides  for:  the  Port  to  pay 
Zim  $25  per  import  and  $50  per  export 
container  with  cargo  loaded/unloaded 
from  a  vessel  at  the  Port  and  shipped  by 
rail  to  or  from  points  more  than  260 
miles  from  the  Port,  subject  to  rail 
freight  bi!is  or  waybills  issued  on  or 
after  January  1, 1991.  The  term  of  the 
Agreement  will  expire  December  31. 
1991. 

Agreement  No.:  224-200546. 

Title:  Port  Authority  of  New  York  and 
New  Jersey/ American  President  Unes, 
Ltd.  Terminal  Agreement. 

Parties:  Port  Authority  of  New  York 
and  New  Jersey  (Port)  American 
President  Ltd.  (APL) 

Synopsis:  The  Agreement,  filed  July 
12. 1991,  provides  for;  the  Port  to  pay 
APL  $25  per  import  and  $50  per  export 
container  with  cargo  loaded/unloaded 
from  a  vessel  at  the  Port  and  shipped  by 
rail  to  or  from  points  more  than  260 
miles  from  the  Port,  subject  to  rail 
freight  bills  or  waybills  issued  on  or 
after  January  1. 1991.  The  term  of  the 
Agreement  will  expire  December  31 
1991. 

Agreement  No.:  224-200547. 

Title:  Port  Authority  of  New  York  and 
New  Jersey/Empresa  Naviera  Santa 
Marine  Terminal  Agreement 

Parties:  Port  Authority  of  New  York 
and  New  Jersey  (Port)  Empresa  Naviera 
Santa  (ENS) 

Synopsis:  The  Agreement,  filed  July 
12. 1991.  provides  for;  the  Port  to  pay 
ENS  $25  per  import  and  $50  per  export 
container  with  cargo  loaded/unloaded 
from  a  vessel  at  the  Port  and  shipped  by 
rail  to  or  from  points  more  than  260 
miles  from  the  Port,  subject  to  rail 
freights  bills  or  waybills  issued  on  or 
after  January  1. 1991.  The  term  of  the 
Agreement  will  expire  December  31. 
1991. 


By  Order  of  the  Federal  Maritime 
Commission. 
Dated:  July  18, 1991. 

Joseph  C.  Polkiog, 

Secretary. 

(FR  Doc.  91-17488  Filed  7-23-91;  8:45  amJ 

WUJNQ  COM  trsO-OI-M 


Agreement(8)  Filed;  Tampa  F 
Authority,  Apollo  Stevedorir 
Manlne  Terminal  Agreement 

The  Federal  Maritime  Comi 
hereby  gives  notice  that  the  U 
agreement(s)  has  been  filed  v\ 
Commission  pursuant  to  secti 
the  Shipping  Act,  1916.  and  st 
the  Shipping  Act  of  1964. 

Interested  parties  may  insp 
obtain  a  copy  of  each  agreem 
Washington.  DC  office  of  the 
Maritime  Commission.  1100  L 
NW.,  room  10220.  Interested  i 
submit  protests  or  comments 
agreement  to  the  Secretary.  F 
Maritime  Commission.  Washi 
20573,  within  10  days  after  thi 
the  Federal  Register  in  which 
appears.  The  requirements  fo: 
comments  and  protests  are  fo 
§  §  560.602  and/or  572.603  of  t 
the  Code  of  Federal  Regulatio 
Interested  persons  should  cor 
section  before  communicatinf 
Commission  regarding  a  pend 
agreement. 

Any  person  filing  a  commei 
protest  with  the  Commission 
the  same  time,  deliver  a  copy 
document  to  the  person  filing 
agreement  at  the  address  sho 

Agreement  No:  224-200548. 

Title:  Tampa  Port  Authorit3 
Stevedoring  Co..  Inc.  Marine ' 
Agreement. 

Parties:  Tampa  Port  Authoi 
(Authority)  Apollo  Stevedorii 
(Apollo). 

Filing  party:  Mr.  Harold  E. 
Director  of  Traffic.  Tampa  Po 
Authority.  P.O.  Box  2192.  811 
Road.  Tampa.  Florida  33601 

Synopsis:  The  Agreement,  1 
12. 1991.  provides  for  Apollo  1 
from  the  Authority  approximi 
sq.  ft.  of  land  a  Hookers  Poini 
Hillsborough  County.  Florida 
of  the  lease  shall  be  month-to 
and  monthly  rental  shall  be  $ 
Authority  will  provide  two  or 
offices  located  in  the  southen 
Building  No.  1.  which  Apollo 
necessary  permits  for  the  moi 
to  be  placed  on  the  leased  pn 

By  Order  of  the  Federal  Maritii 
Commission. 
Dated:  July  18. 1991. 

Joseph  C.  Polking. 

Secretary. 

(FR  Doc.  91-17487  Filed  7-23-91; 
BiLUNO  CODE  trao^i-M 
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Agreement  No.:  224-200549. 

Title:  Port  Authority  of  New  York  and 
New  Jersey/Zim  American  Israeli 
Shipping  Co..  Inc.  Terminal  Agreement. 

Parties:  Port  Authority  of  New  York 
and  New  Jersey  (Port)  Zim  American 
Israeli  Shipping  Co..  Inc.  (Zim). 

Synopsis:  The  Agreement,  filed  July 
12, 1991.  provides  for:  the  Port  to  pay 
Zim  $25  per  import  and  $50  per  export 
container  with  cargo  loaded/unloaded 
from  a  vessel  at  the  Port  and  shipped  by 
rail  to  or  from  points  more  than  260 
miles  from  the  Port,  subject  to  rail 
freight  bills  or  waybills  issued  on  or 
after  January  1. 1991.  The  term  of  the 
Agreement  will  expire  December  31. 
1991. 

Agreement  No.:  224-200546. 

Title:  Port  Authority  of  New  York  and 
New  Jersey/ American  President  Unes. 
Ltd.  Terminal  Agreement. 

Parties:  Port  Authority  of  New  York 
and  New  Jersey  (Port)  American 
President  Ltd.  (APL) 

Synopsis:  The  Agreement,  filed  July 
12. 1991,  provides  for:  the  Port  to  pay 
APL  $25  per  import  and  $50  per  export 
container  with  cargo  loaded/unloaded 
from  a  vessel  at  the  Port  and  shipped  by 
rail  to  or  from  points  more  than  260 
miles  from  the  Port,  subject  to  rail 
freight  bills  or  waybills  issued  on  or 
after  January  1. 1991.  The  term  of  the 
Agreement  will  expire  December  31. 
1991. 

Agreement  No.:  224-200547. 

Title:  Port  Authority  of  New  York  and 
New  Jersey/Empresa  Naviera  Santa 
Marine  Terminal  Agreement 

Parties:  Port  Authority  of  New  York 
and  New  Jersey  (Port)  Empresa  Naviera 
Santa  (ENS) 

Synopsis:  The  Agreement,  filed  July 
12. 1991.  provides  for:  the  Port  to  pay 
ENS  $25  per  import  and  $50  per  export 
container  with  cargo  loaded/unloaded 
from  a  vessel  at  the  Port  and  shipped  by 
rail  to  or  from  points  more  than  260 
miles  from  the  Port,  subject  to  rail 
freights  bills  or  waybills  issued  on  or 
after  January  1. 1991.  The  term  of  the 
Agreement  will  expire  December  31. 
1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Dated:  July  18. 1991. 


fosaph  C.  PoUciog, 

Secretary. 

(FR  Doc.  91-17488  Filed  7-23-«l;  8:45  amJ 

SttXiMQ  COM  Sno-fll-M 


Agreement(s)  Filed;  Tampa  Port 
Auttiorlty,  Apollo  Stevedoring  Co.,  Inc., 
Manine  Terminal  Agreement 

The  Federal  Maritime  Commisson 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act.  1916,  and  section  5  of 
the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW..  room  10220.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  §  560.602  and/or  572.603  of  title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No:  224-200548. 

Title:  Tampa  Port  Authority/Apollo 
Stevedoring  Co..  Inc.  Marine  Terminal 
Agreement. 

Parties:  Tampa  Port  Authority 
(Authority)  Apollo  Stevedoring  Co.,  Inc. 
(Apollo). 

Filing  party:  Mr.  Harold  E.  Welch. 
Director  of  Traffic.  Tampa  Port 
Authority.  P.O.  Box  2192.  811  Wynkoop 
Road.  Tampa.  Florida  33601 

Synopsis:  The  Agreement,  filed  July 
12. 1991.  provides  for  Apollo  to  lease 
from  the  Authority  approximately  2,200 
sq.  ft.  of  land  a  Hookers  Point,  located  in 
Hillsborough  County.  Florida.  The  term 
of  the  lease  shall  be  month-to-month 
and  monthly  rental  shall  be  $300.00.  The 
Authority  will  provide  two  or  three 
offices  located  in  the  southern  end  of 
Building  No.  1.  which  Apollo  is  securing 
necessary  permits  for  the  modular  office 
to  be  placed  on  the  leased  premises. 

By  Order  of  the  Federal  Maritime 
Commissioa 
Dated:  July  18. 1S91. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  91-17487  Filed  7-2»-«;  8:45  amj 

MUINO  CODE  ITSO-OI-M 


Wilhelmsen  Unes  AS,  et  at; 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No:  203-011222-002. 

Title:  Wilhelmsen/Lief  Hoegh 
Discussion  Agreement. 

Parties:  Wilhelmsen  Lines  AS,  Lief 
Hoegh  &  Co..  A/S. 

Synopsis:  The  proposed  amendment 
would  (1)  permit  any  ocean  common 
carrier  serving  the  trade  to  become  a 
party  to  the  Agreement;  (2)  add 
Waterman  Steamship  Corporation  as  a 
party  to  the  Agreement;  (3)  change  the 
name  of  the  Agreement  to  Wilhelmsen/ 
Lief  Hoegh/Waterman  Discussion 
Agreement  and  (4)  make  other 
nonsubstantive  changes.  The  parties 
have  requested  a  shortened  review 
period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  July  19.1991. 
loseph  C.  Polking, 
Secretary. 

[FR  Doc.  91-17534  Filed  7-23-91;  8:45  am) 
•tLUNO  COM  S730-01-M 


Organization  and  Functions;  Domestic 
Regulation  Bureau,  CO.  1,  Amdt  No. 
IS 

The  following  delegations  of  authority 
are  made  to  the  Director.  Bureau  of 
Domestic  Regulation,  by  amending 
Commission  Order  1.  section  9.  as 
revised.  Specific  Authorities  Delegated 
to  the  Director.  Bureau  of  Domestic 
Regulation  by  adding  subsections  9.13 
and  9.14  to  read  as  follows: 

9.13  Authority  contained  in  46  CFR 
parts  580  and  583  to  cancel  the  tariffs  of 
NVOCCs  who  fail  to  file  a  surety  bond 
or.  if  required,  designate  an  agent  for 
receipt  of  process,  or  whose  surety  bond 
or  agent  designation  is  cancelled. 


9.14  Authority  contained  in  46  CFR 
part  582  to  cancel  the  tariff  of  any 
common  carrier  who  fails  to  file  an  anti- 
rebate  certification. 

Dated:  July  18. 1991. 
Chistopher  L  Koch, 
Chairman. 

(FR  Doc.  91 17591  Filed  7-23-91;  8:45  am) 
•nxma  com  (t^o-oi-m 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  May  14, 
1991 


In  accordance  with  §  217.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 
held  on  May  14. 1991.  >  The  Directive 
was  issued  to  the  Federal  Reserve  Bank 
of  New  York  as  follows; 

The  information  reviewed  at  this  meeting 
provides  mixed  signals  regarding  the  course 
of  economic  activity,  which  had  weakened 
appreciably  further  earlier  in  the  year. 
Following  sharp  decreases  in  previous 
months,  total  nonfarm  payroll  employment 
fell  somewhat  further  in  April;  the  civilian 
unemployment  rate  edged  down  to  6.6 
percent.  Industrial  output  changed  little  in 
April  after  dechning  markedly  in  earlier 
months.  Retail  sales  were  about  unchanged  in 
April  and  are  now  indicated  to  have  risen 
somewhat  in  March.  Advance  indicators 
continue  to  point  to  weakness  in  business 
fixed  investment  in  coming  months.  Housing 
starts  were  down  in  March,  partly  offsetting  a 
sizable  advance  in  February,  but  sales  of  new 
and  existing  homes  continued  to  rise.  The 
nominal  U.S.  merchandise  trade  deficit 
declined  in  February  and  its  January- 
February  rate  was  considerably  below  the 
average  rate  in  the  fourth  quarier.  Producer 
and  consumer  prices  were  little  changed  over 
March  and  April,  partly  reflecting  further 
reductions  in  energy  prices. 

Shori-term  interest  rates  have  declined 
since  the  Committee  meeting  on  March  26. 
while  bond  yields  have  changed  little.  The 
Board  of  Governors  approved  a  reduction  in 
the  discount  rate  from  6  to  5-1/2  percent  on 
April  30.  The  trade-weighted  value  of  the 
dollar  in  terms  of  the  other  G-10  currencies 
showed  little  change  on  balance  over  the 
intermeeting  period. 

Growth  of  M2  and  M3  weakened  in  April; 
for  the  year  thus  far.  expansion  of  M2  has 
been  at  the  midpoint  of  the  Committee's 
range,  while  growth  of  M3  has  been  in  the 
upper  half  of  its  range. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 


'Copies  of  the  Record  of  policy  sctioni  cf  the 
Committee  for  the  meeting  of  May  14. 1991.  are 
available  upon  r«queit  to  The  Hoard  o'  Governors 
of  the  Federal  Reserve  Syatem.  Wathington.  D.C 
20SS1. 
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foster  price  stability,  promote  a  resumption  of 
sustamable  growth  in  output,  and  contribute 
to  an  improved  pattern  of  international 
transactiona.  In  furtherance  of  these 
objectives,  the  Committee  at  its  meeting  in 
February  established  ranges  for  growth  of  M2 
and  M3  of  2-1/2  to  6-1/2  percent  and  1  to  5 
percent,  respectively,  measured  from  the 
fourth  quarter  of  1990  to  the  fourth  quarter  of 
1991.  The  monitoring  range  for  growth  of  total 
domestic  nonfinancial  debt  was  set  at  4-1/2 
to  8-1/2  percent  for  the  year.  With  regard  to 
M3.  the  Committee  anticipated  that  the 
ongoing  restructiiring  of  thrift  depository 
institutions  would  continue  to  depress  its 
growth  relative  to  spending  and  total  credit. 
The  behavior  of  the  monetary  aggregates  will 
continue  to  be  evaluated  in  the  light  of 
progress  toward  price  level  stabihty, 
movements  in  their  velocities,  and 
developments  in  the  economy  and  financial 
markets. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain,  the  existing  degree  of  pressure  on 
reserve  positions.  Depending  upon  progress 
toward  price  stability,  trends  in  economic 
activity,  the  behavior  of  the  monetary 
aggregates,  and  developments  in  foreign 
exchange  and  domestic  financial  markets, 
somewhat  greater  reserve  restraint  or 
somewhat  lesser  reserve  restraint  might  be 
acceptable  in  the  intermeeting  period  The 
contemplated  reserve  conditions  are 
expected  to  be  consistent  with  growth  of  M2 
and  M3  over  the  period  from  March  through 
lune  at  annual  rates  of  about  4  and  2  percent, 
respectively. 

By  order  of  the  Federal  Open  Market 
Committee.  July  17, 1991. 
Normand  Beinard, 

Deputy  Secretary.  Federal  Open  Market 
Committee. 

[FR  Doc.  91-17530  Rled  7-23-91;  8:45  am} 

BIUJNQ  COOC  8>10«I-F 


Bank  Management  Group,  Ltd.,  et  al^ 
Formatione  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U5.C.  1842J  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  fl2 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Resen/e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 


an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
13, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Sti^et.  Chicago,  Illinois 
60690: 

1.  Bank  Management  Group,  Ltd., 
Manchester,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Winthrop  Bancorporation,  Inc., 
Winthrop,  Iowa,  and  thereby  indirectly 
acquire  Peoples  State  Bank.  Winthrop. 
Iowa. 

B.  Federal  Reserve  Bank  of  San 
Fraodsco  (Kenneth  R.  Binning.  Director. 
Bank  Holding  Company)  101  Market 
Street,  San  Francisco.  California  94105: 

1.  Timberline  Bancshares,  Inc.,  Yreka, 
California;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Timberline  Community 
Bank.  Yreka,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  19, 1901. 
Jennifer ).  loiuisoii. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-17820  Filed  7-23-91;  8.-45  am) 
anjjNo  COOC  6>i»«i-F 


Orsn  L  Benton;  Change  In  Bank 
Control  Notlca 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Contix)!  Act  (12  U.S.C.  1817{}))  and  § 
225.41  of  die  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  die  Act  (12  U.S.C. 
1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  die  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  o^ices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  Uian  August  13, 1991. 

A.  Federal  Reserve  Bank  of  Kanaas 
City  (Thomas  M.  Hoenig.  Vice  President) 


925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Oren  L.  Benton,  Aurora.  Colorado; 
to  acquire  90  percent  of  the  voting 
shares  of  The  Professional  Bank. 
Englewood.  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  19. 1991. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-17821  Filed  7-23-91;  8:45  am) 
BIUJNQ  COOC  «ai»«i^ 


Magna  Group,  Inc^  et  aU  Formations 
of,  Acquisitions  by,  and  Mergers  of 
Bank  Holding  Con(^>an>es;  and 
Acquisitions  of  Nonbanking 
Companies 

The  companies  Hsted  in  this  notice 
have  applied  under  §  225.14  of  die 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  tmder  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  appUed 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  die  Board's 
approval  under  section  4(c)(8)  of  die 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  diet  is  Usted  in  5  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 


evidence  that  would  be  presi 
hearing,  and  indicating  how 
commenting  would  be  aggrie 
approval  of  the  proposal. 

Unless  otherwise  noted,  c< 
regarding  each  of  these  appl 
must  be  received  at  the  Rese 
indicated  or  the  offices  of  thi 
Governors  not  later  than  Auj 
1991. 

A.  Federal  Reserve  Bank  c 
(Randall  C.  Sumner,  Vice  Pn 
Locust  Street,  St.  Louis,  Mise 

1.  Magna  Group,  Inc.,  Belh 
Illinois,  and  Magna  Acquisit 
Corporation,  St.  Louis.  Missc 
acquire  100  percent  of  the  vo 
of  Landmark  Bancshares  Co; 
St.  Louis,  Missouri,  and  then 
indirecdy  acquire  Landmark 
Clayton,  Missouri;  Landmar) 
Kansas  City,  Kansas  City.  M 
Landmark  KCI  Bank,  Kansac 
Missouri;  Landmark  Bank  of 
County,  St.  Charles.  Missour 
Bank  of  Southwest  Missouri, 
Missouri;  Landmark  Bank  of 
Carbondale,  Carbondale,  Illi 
Landmark  Bank  of  Illinois,  F 
Heights,  Illinois;  Landmark  E 
Madison  County,  Highland,  1 
Landmark  Bank  of  Madison  ' 
Highland,  Illinois;  Landmark 
Washington  County,  N.A.,  N 
Illinois;  and  Landmark  Bank 
Randolph  County,  Sparta,  111 
connection  with  this  acquisil 
Acquisition  Corporation  has 
become  a  bank  holding  com] 

In  connection  with  this  ap] 
Magna  Group,  Inc..  Belleville 
proposes  to  acquire  Landmai 
Limited,  St.  Louis,  Missouri,  \ 
engage  in  credit  insurance  se 
underwriting,  all  of  which  wi 
directly  related  to  extension! 
by  Applicant  or  any  of  its  su 
and  will  be  limited  to  assurii 
repayment  of  the  outstandin] 
due  on  such  extensions  of  cr 
event  of  the  death,  disability 
involuntary  unemployment  o 
repsective  debtor  pursuant  t( 
225.25(b)(8);  and  Undmark  1 
Company,  Fair\'iew  Heights, 
thereby  engage  in  performinj 
agency  and  custodial  functio 
activities  that  may  be  perfor 
trust  company  pursuant  to  S 
of  the  Board's  Regulation  Y 

Board  of  Governors  of  the  Fed 
System.  July  19, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Boarc 
[FR  Doc.  91-17622  Filed  7-23-91;  ( 

•II  UNO  COOC  621»«1-P 


/  Wednesday.  July  24,  1991  /  Notices 


requests  a  hearing 
ement  of  why  a 
n  would  not  sufHce  in 
entifying  specifically 
ct  that  are  in  dispute 
le  evidence  that 
I  at  a  hearing, 
noted,  comments 
lese  applications 
3t  later  than  August 

/e  Bank  of  Chicago 

^ice  President)  230 
t,  Chicago,  Illinois 

7ent  Group,  Ltd. 
o  become  a  bank 
f  acquiring  100 
g  shares  of  First 
ration.  Inc.. 
d  thereby  indirectly 
te  Bank,  Winthrop, 

e  Bank  of  San 
R.  Binning.  Director, 
any)  101  Market 
o,  California  94105: 
cshares.  Inc.,  Yreka, 
le  a  bank  holding 
ng  100  percent  of  the 
iberline  Community 
nia. 

of  the  Federal  Reserve 
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the  Board. 

I  7-23-91;  8.-45  am) 


inge  In  Bank 


}8  of  Banfca  or 
lanies 

!d  below  has 
lange  in  Bank 
:.  1817(j))  and  § 
Regulation  Y  (12 
*e  a  bank  or  bank 
le  factors  that  are 
on  notices  are  set 
af  the  Act  (12  U.S.C. 

able  for  immediate 
eral  Reserve  Bank 
lotice  has  been 
ing.  it  will  also  be 
on  at  the  o^ices  of 
>r8.  Interested 
their  views  in 
e  Bank  indicated 
e  o^ices  of  the 
Comments  must  be 
n  August  13, 1991. 
Bank  of  Kansas 
nig.  Vice  President) 


925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Oren  L  Benton,  Aurora.  Colorado; 
to  acquire  90  percent  of  the  voting 
shares  of  The  Professional  Bank. 
Englewood.  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  19. 1991. 
Jennifer ).  |ohasan. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-17821  Filed  7-23-91:  8:45  am) 
BIUJNO  cooc  «ai»«t.F 


Magna  Group,  Inc^  «t  at.;  FormalJona 
of,  Acquisitions  by,  and  Mergers  of 
Bank  Holding  Con(^>an>es;  and 
Acquisitions  of  Nonbanking 
Companies 

The  companies  Hsted  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  appUed 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  S  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 


evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  13. 
1991. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Magna  Group,  Inc.,  Belleville, 
Illinois,  and  Magna  Acquisition 
Corporation,  St.  Louis.  Missouri;  to 
acquire  100  percent  of  the  voting  shares 
of  Landmark  Bancshares  Corporation, 
St.  Louis,  Missouri,  and  thereby 
indirectly  acquire  Landmark  Bank, 
Clayton,  Missouri;  Landmark  Bank  of 
Kansas  City,  Kansas  City,  Missouri; 
Landmark  KCI  Bank,  Kansas  City. 
Missouri;  Landmark  Bank  of  St.  Charles 
County,  St.  Charles,  Missouri;  Landmark 
Bank  of  Southwest  Missouri,  Ozark. 
Missouri;  Landmark  Bank  of 
Carbondale,  Carbondale,  Illinois; 
Landmark  Bank  of  Illinois,  Fairview 
Heights,  Illinois;  Landmark  Bank  of 
Madison  County,  Highland.  Illinois; 
Landmark  Bank  of  Madison  County, 
Highland,  Illinois;  Landmark  Bank  of 
Washington  County.  N.A..  Nashville. 
Illinois;  and  Landmark  Bank  of 
Randolph  County.  Sparta,  Illinois.  In 
connection  with  this  acquisition,  Magna 
Acquisition  Corporation  has  applied  to 
become  a  bank  holding  company. 

In  connection  with  this  application. 
Magna  Group,  Inc.,  Belleville,  Illinois, 
proposes  to  acquire  Landmark  BVI 
Limited,  St.  Louis,  Missouri,  and  thereby 
engage  in  credit  insurance  sales  and 
underwriting,  all  of  which  will  be 
directly  related  to  extensions  of  credit 
by  Applicant  or  any  of  its  subsidiaries, 
and  will  be  limited  to  assuring 
repayment  of  the  outstanding  balance 
due  on  such  extensions  of  credit  in  the 
event  of  the  death,  disability  or 
involuntary  unemployment  of  the 
repsective  debtor  pursuant  to  S 
225.25(b)(8);  and  Landmark  Trust 
Company,  Fairview  Heights,  Illinois,  and 
thereby  engage  in  performing  fiduciary, 
agency  and  custodial  functions  and 
activities  that  may  be  performed  by  a 
trust  company  pursuant  to  S  225.25(b)(3) 
of  the  Board's  Regulation  Y 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  19, 1991. 
Jeimifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-17622  Filed  7-23-91;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
[FUe  No.  891  0088] 

Nippon  Sheet  Glass  Company,  Ltd.,  et 
al.;  Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  respondents, 
suppliers  of  polished  wired  glass,  for  a 
period  of  ten  years,  to  obtain  prior 
Commission  approval  before  engaging 
any  other  entity  in  North  America  in  any 
joint  marketing  or  distribution 
agreement  that  would  involve  selling  to 
customers  in  the  United  States. 

DATES:  Comments  must  be  received  on 
or  before  September  23, 1991. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  Egan.  Jr.  or  Robert  Doyle,  Jr., 
FTC/S-2308.  Washington.  DC  20580. 
(202)  326-2682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  {  2.34  of  the  Commission's  Rules 
and  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(6](ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

[File  No.  891-0068] 

In  the  matter  of  Nippon  Sheet  Glass  Co.. 
Ltd.,  a  corporation,  NSC  Holding  USA,  Inc.,  a 
corporation,  Pilkington  PLC,  a  corporation, 
and  Libbey-Owens-Ford  Co.,  a  corporation. 

The  Federal  Trade  Commission  (the 
"Commission"),  having  initiated  an 
investigation  of  the  acquisition  of 
certain  stock  or  voting  securities  of 
Libbey-Owens-Ford  Co.  ("LOF'),  a 
subsidiary  of  Pilkington  pic 
("Pilkington"),  by  NSG  Holding  USA, 
Inc.  ("NSG-USA"),  a  subsidiary  of 


Nippon  Sheet  Glass  Company.  Ltd. 
("Nippon"),  pursuant  to  a  Common 
Stock  Purchase  Agreement,  and 
proposed  respondents  having  been 
furnished  widi  a  copy  of  a  draft 
complaint  that,  if  issued  by  the  ' 

Commission,  would  charge  proposed 
respondents  with  violations  of  the 
Federal  Trade  Commission  Act  and  the 
Clayton  Act,  and  it  now  appearing  that 
Nippon,  NSG-USA,  Pilkington  and  LOF 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  certain  acts: 

It  is  hereby  agreed  by  and  between 
Nippon,  NSG-USA,  Pilkington  and  LOF. 
by  their  duly  authorized  officers  and 
their  attorneys,  and  counsel  for  the 
Commission  that: 

1.  Proposed  respondent  Nippon  is  a 
corporation  organized  under  the  laws  of 
Japan,  with  its  executive  offices  at  5-11. 
Doshomacho  3-chome,  Chuo-Ku,  Osaka. 
Japan. 

2.  Proposed  respondent  NSG-USA,  a 
wholly  owned  subsidiary  of  proposed 
respondent  Nippon,  is  a  corporation 
organized  and  existing  under  the  laws  of 
Delaware,  with  its  principal  place  of 
business  at  1209  Orange  Street, 
Wilmington,  Delaware  19801. 

3.  Proposed  respondent  Pilkington  is  a 
corporation  organized  under  the  laws  of 
England,  with  its  executive  o^ices  at 
Prescot  Road,  St.  Helens,  Merseyside. 
England  WAlO  3TT. 

4.  Proposed  respondent  LOF.  a 
subsidiary  of  proposed  respondent 
Pilkington,  is  a  corporation  organized 
and  existing  under  the  laws  of 
Delaware,  with  its  principal  place  of 
business  at  811  Madison  Avenue, 
Toledo.  Ohio  43695. 

5.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

6.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  rights  under  the  Equal  Access  to 
Justice  Act. 

7.  This  agreement  shall  not  become  a 
part  of  the  public  record  unless  and  until 
it  is  accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
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withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

8.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
en  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

9.  This  agreoment  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrav.-n  bv  th.^  Commission  pursuant 
to  the  prcvisicr.s  of  §  2.34  of  the 
Commission's  rules,  the  Commission 
may,  without  fjrLher  notice  to  the 
proposed  respondents,  (1)  Issue  a 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
proposed  respondents  or  to  their  counsel 
shall  constitute  service.  Proposed 
respondents  waive  any  right  they  may 
have  to  any  other  manner  of  service. 
The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

10.  Proposed  respondents  have  read 
the  order  contemplated  hereby. 
Proposed  respondents  understant  that 
once  the  ordor  has  been  issued,  they  will 
be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  hable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

11.  For  purposes  of  securing 
compliance  with  the  order  contemplated 
hereby,  each  respondent  agrees  to 
designate  an  agent  in  the  United  States 
to  accept  service  and  that  deUvery  by 
the  U.S.  Postal  Service  to  it  or  such 
designated  agent  shall  constitute 
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service.  By  this  agreement,  each 
respondent  agrees  that  its  undersigned 
counsel  is  designated  and  shaU  serve  as 
such  agent  for  such  service  until  the 
respondent  notifies  the  Commission  of  a 
new  designated  agent. 

Order 

For  purposes  of  this  Order  the 
following  definitions  shall  apply: 

1.  "Nippon"  means  respondent  Nippon 
Sheet  Glass  Company,  Ltd.,  as  well  as 
its  officers,  employees,  agents,  divisions, 
subsidiaries  (including  but  not  limited  to 
NSC-USA),  successors,  assigns,  and  the 
officers,  employees,  and  agents  of 
Nippon's  divisions,  subsidiaries, 
successors  and  assigns.  LOF  shall  not  be 
treated  as  a  subsidiary  of  Nippon  for 
purposes  of  this  Order. 

2.  "NSG-USA"  means  respondent 
NSC  Holding  USA,  Inc.,  as  well  as  its 
officers,  employees,  agents,  divisions, 
subsidiaries,  sucessors,  assigns,  and  the 
officers,  employees,  and  agents  of  NSG- 
USA's  divisions,  subsidiaries, 
successors  and  assigns. 

3.  "Pilkington"  means  respondent 
Pilkington  pic,  as  well  as  its  officers, 
employees,  agents,  divisions, 
subsidiaries  (including  but  not  limited  to 
LOF),  successors,  assigns,  and  the 
officers,  employees  and  agents  of 
Pilkington's  divisions,  subsidiaries, 
successors  and  assigns. 

4.  "LOF'  means  respondent  Libbey- 
Owens-Ford  Co.,  as  well  as  its  officers, 
employees,  agents,  divisions, 
subsidiaries,  successors,  assigns,  and 
the  officers,  employees  and  agents  of 
LOFs  divisions,  subsidiaries,  successors 
and  assigns. 

5.  "Wired  glass"  means  any  flat  glass 
containing  wire  netting. 

I 

It  is  ordered  that  for  a  period  of  ten 
(10)  years  from  the  date  this  Order 
becomes  final,  respondent  Nippon  and 
respondent  Pilkington,  directly  or 
indirectly,  or  through  any  corporate  or 
other  device  including  respondent  LOF, 
shall  cease  and  desist  without  the  prior 
approval  of  the  Federal  Trade 
Commission,  from  engaging  together  in 
North  America  in  any  marketing  or 
manufacturing  joint  venture,  corporate 
or  non-corporate,  or  joint  distribution 
agreement,  to  sell  wired  glass,  directly 
or  indirectly,  to  customers  located  in  the 
United  States. 

II 

It  is  further  ordered  that  within  ten 
(10)  days  after  the  date  this  Order 
becomes  final,  respondent  Nippon  and 
respondent  Pilkington  shall  each 
distribute  a  copy  of  this  Order  to  its 
current  directors  and  corporate  oncers 


at  the  level  of  the  parent  company,  and 
to  the  directors  and  officers  of  each 
subsidiary  involved  in  the  manufacture 
or  sale  of  wired  glass. 

m 

It  is  further  ordered  that  within  thirty 
(30)  days  after  the  date  this  Order 
becomes  final,  and  at  such  other  times 
as  the  Commission  or  its  staff  may 
require,  each  respondent  shall  submit  to 
the  Commission  a  verified  report  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

IV 

//  is  further  ordered  that  for  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege,  upon 
written  request  by  the  Commission  or  its 
staff  and  on  reasonable  notice  to  any 
respondent  made  to  its  principal  office, 
such  respondent  shall  permit  duly 
authorized  representatives  of  the 
Commission: 

A.  Reasonable  access  during 
respondent's  office  hours,  in  the 
presence  of  counsel,  to  all  books, 
ledgers,  accoimts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  respondent  relating  to  any 
matters  contained  in  this  Order,  for 
inspection  and  copying;  and 

B.  An  opportunity,  subject  to 
respondent's  reasonable  convenience,  to 
interview,  in  the  presence  of  counsel, 
officers  or  employees  of  respondent 
regarding  such  matters. 


It  is  further  ordered  that  each 
respondent  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
change  in  respondent  which  may  affect 
compliance  with  the  obligations  arising 
out  of  this  Order,  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Nippon  Sheet  Glass 
Company,  Ltd.  ("Nippon"),  Nippon's 
wholly  owned  subsidiary  NSC  Holding 
USA.  Inc.  ("NSG-USA").  Pilkington  pic 
("Pilkington").  and  Libbey-Ownes-Ford 
Co.  ("LOF').  now  jointly  owned  by 
Pilkington  and  Nippon. 

The  proposed  consent  order  has  been 
placed  on  the  public  recoru  for  sixty  (60) 
days  for  reception  of  comments  by 


interested  persons.  Commen 
during  this  period  will  becon 
the  public  record.  After  sixty 
the  Commission  will  again  n 
agreement  and  the  commenti 
and  will  decide  whether  it  si 
withdraw  from  the  agreemen 
final  the  agreement's  proposi 

The  proposed  complaint  al 
Nippon's  acquisition  of  20%  ( 
securities  of  LOF.  which  alio 
Nippon  and  Pilkington  to  dis 
polished  wired  glass  in  Nortl 
through  LOP,  violates  sectioi 
Federal  Trade  Commission  / 
section  7  of  the  Clayton  Act. 

The  proposed  consent  ordi 
for  a  period  of  ten  years,  pric 
Commission  approval  before 
and  Pilkington  may  engage  ii 
America  in  any  joint  marketi 
distribution  agreement  that  v 
involve  selling  directly  or  inc 
customers  in  the  United  Stati 
under  the  terms  of  the  propo! 
order,  Nippon  and  Pilkington 
remain  independent  supplier 
polished  wired  glass  to  the  U 
States. 

The  proposed  order  requin 
within  thirty  (30)  days  of  the 
order  becomes  final  respondi 
a  report  to  the  Commission  v 
their  compliance  with  the  pre 
the  order,  and  provides  that  i 
compliance  reports  may  be  n 

The  Commission  antlcipatj 
effect  of  the  proposed  order  > 
maintain  the  opportunity  for 
unrestrained  trade  in  the  mai 
polished  wired  glass  in  the  U 
States. 

The  purpose  of  this  analyst 
facilitate  public  comment  on 
proposed  order,  and  it  is  not : 
constitute  an  official  interpre 
the  agreement  and  proposed 
modify  in  any  way  their  term 
Benjamin  I.  Bcnnan. 
Acting  Secretary. 
(PR  Doc.  91-17521  Filed  7-23-91; 
mxmo  COM  STso-oi-M 


DEPARTMENT  OF  HEALTH  i 
HUMAN  SERVICES 

Office  of  thm  Assistant  Seer 
Health;  Statement  of  Organl 
Functions  and  Delegations  < 
Autt>orlty 

Part  H,  Public  Health  Servi 
Chapter  HA  (Office  of  the  As 
Secretary  for  Health)  of  the  S 
Organization,  Functions  and  1 
of  Authority  for  the  Departmc 
Health  and  Human  Services  ( 
61318,  December  2. 1977,  as  a 
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eement.  each 
that  its  undersigned 
ed  and  shaU  serve  as 
service  until  the 
the  Commission  of  a 
ml. 


[lis  Order  the 
s  shall  apply: 
IS  respondent  Nippon 
ny.  Ltd..  as  well  as 
jes,  agents,  divisions, 
ing  but  not  limited  to 
lors,  assigns,  and  the 
and  agents  of 
subsidiaries, 
gns.  LOF  shall  not  be 
ary  of  Nippon  for 
ler. 

eans  respondent 
Inc.,  as  well  as  its 
agents,  divisions, 
ors.  assigns,  and  the 
and  agents  of  NSG- 
jsidiaries, 
^s. 

ans  respondent 
;11  as  its  officers, 
livisions, 

ng  but  not  Umited  to 
signs,  and  the 
and  agents  of 
s,  subsidiaries, 
pis. 

ispondent  Libbey- 
well  as  its  officers, 
livisions, 
tors,  assigns,  and 
fes  and  agents  of 
sidiaries,  successors 

leans  any  flat  glass 


or  a  period  of  ten 
ate  this  Order 
ndent  Nippon  and 
n,  directly  or 
I  any  corporate  or 
g  respondent  LOF, 
It,  without  the  prior 
ral  Trade 
gaging  together  in 
y  marketing  or 
venture,  corporate 
joint  distribution 
red  glass,  directly 
imers  located  in  the 


i  that  within  ten 
te  this  Order 
ident  Nippon  and 
1  shall  each 
lis  Order  to  its 
corporate  officers 


at  the  level  of  the  parent  company,  and 
to  the  directors  and  officers  of  each 
subsidiary  involved  in  the  manufacture 
or  sale  of  wired  glass. 

m 

It  is  further  ordered  that  within  thirty 
(30)  days  after  the  date  this  Order 
becomes  final,  and  at  such  other  times 
as  the  Commission  or  its  staff  may 
require,  each  respondent  shall  submit  to 
the  Commission  a  verified  report  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  with  this  Order. 

IV 

//  is  further  ordered  that  for  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege,  upon 
written  request  by  the  Commission  or. its 
staff  and  on  reasonable  notice  to  any 
respondent  made  to  its  principal  office, 
such  respondent  shall  permit  duly 
authorized  representatives  of  the 
Commissiori: 

A.  Reasonable  access  during 
respondent's  office  hours,  in  the 
presence  of  counsel,  to  all  books, 
ledgers,  accoimts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  respondent  relating  to  any 
matters  contained  in  this  Order,  for 
inspection  and  copying;  and 

B.  An  opportunity,  subject  to 
respondent's  reasonable  convenience,  to 
interview,  in  the  presence  of  counsel, 
officers  or  employees  of  respondent 
regarding  such  matters. 

V 

It  is  further  ordered  that  each 
respondent  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
change  in  respondent  which  may  affect 
compliance  with  the  obligations  arising 
out  of  this  Order,  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Nippon  Sheet  Glass 
Company,  Ltd.  ("Nippon"),  Nippon's 
wholly  owned  subsidiary  NSG  Holding 
USA.  Inc.  ("NSG-USA").  PiUcington  pic 
("Pilkington"),  and  Libbey-Ownes-Ford 
Co.  ("LOF'),  now  joinUy  owned  by 
Pilkington  and  Nippon. 

The  proposed  consent  order  has  been 
placed  on  the  public  recoru  for  sixty  (60) 
days  for  reception  of  comments  by 


interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  proposed  complaint  alleges  that 
Nippon's  acquisition  of  20%  of  the  voting 
securities  of  LOF.  which  allowed  both 
Nippon  and  Pilkington  to  distribute 
pohshed  wired  glass  In  North  America 
through  LOP.  violates  section  5  of  the 
Federal  Trade  Commission  Act  and 
section  7  of  the  Clayton  Act. 

The  proposed  consent  order  requires, 
for  a  period  of  ten  years,  prior 
Commission  approval  before  Nippon 
and  Pilkington  may  engage  in  North 
America  in  any  joint  marketing  or 
distribution  agreement  that  would 
involve  selling  directly  or  indirectly  to 
customers  in  the  United  States.  Thus, 
under  the  terms  of  the  proposed  consent 
order.  Nippon  and  Pilkington  will 
remain  independent  suppliers  of 
polished  wired  glass  to  the  United 
States. 

The  proposed  order  requires  that 
within  thirty  (30)  days  of  the  date  the 
order  becomes  final  respondents  submit 
a  report  to  the  Commission  verifying 
their  compliance  with  the  provisions  of 
the  order,  and  provides  that  additional 
compliance  reports  may  be  required. 

The  Commission  anticipates  that  the 
effect  of  the  proposed  order  will  be  to 
maintain  the  opportunity  for 
uru-estrained  trade  in  the  market  for 
polished  wired  glass  in  the  United 
States. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Benjamin  I.  Barman, 
Acting  Secretary. 

(FR  Doc  91-17521  Filed  7-23-91;  8:45  am] 
mujNa  cooE  t7so-oi-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Heattt);  Statement  of  Organization, 
Functions  and  Delegations  of 
Autt>ority   1 1 

Part  H.  Public  Health  Service  (PHS). 
Chapter  HA  (Office  of  the  Assistant 
Secretary  for  Health)  of  the  Statement  of 
Organization,  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (42  FR 
61318,  December  2, 1977,  as  amended 


most  recently  at  55  Fll  29272,  July  18, 
1990),  is  amended  to  reflect  the 
establishment  of  an  Office  of  Women's 
Health  (HAWf)  within  the  Office  of  the 
Assistant  Secretary  for  Health.  The  new 
office  Is  being  established  to  support  the 
work  of  a  PHS  Coordinating  Committee 
on  Women's  Health  Issues  and  to 
provide  a  focus  for  carrying  out 
activities  associated  with  the  Committee 
and  women's  health  issues. 

Office  of  the  Assistant  Secretary  for 
Health 

Under  Part  H,  Chapter  HA.  Office  of 
the  Assistant  Secretary  for  Health. 
Section  HA-10,  Organization,  following 
the  title  National  Vaccine  Program 
Office  (HA2).  add  20.  Office  on 
Women '«  Health  (HA  W). 

Under  Section  HA-20.  Functions. 
following  the  title  and  statement  for  the 
Division  of  PHS  Budget  (HAU44),  add 
the  following  title  and  statement: 

Office  on  Women 's  Health  (HA  W). 
The  Executive  Director  and  staff  provide 
support  to  the  PHS  Coordinating 
Committee  on  Women's  Health  Issues 
which  has  responsibility  to:  (1)  Serve  as 
a  focal  point  within  PHS  to  coordinate 
the  continuing  implementation  of 
recommendations  of  the  report  of  the 
PHS  Task  Force  on  Women's  Health 
Issues  in  the  context  of  the  health 
objectives  for  the  year  2000;  (2)  serve  as 
a  locus  with  the  PHS  to  identify 
changing  needs,  recommend  new 
studies,  and  to  assess  new  challenges  to 
the  health  of  women;  (3)  coordinate  the 
programmatic  aspects  of  the  PHS 
agencies  in  regard  to  issues  related  to 
women's  health;  (4)  assure  liaison  with 
relevant  offices  in  the  OASH  including 
the  Office  of  Minority  Health;  and  (5) 
assess  the  opportunities  for  women  in 
assuming  leadership  positions  in  the 
Public  Health  Service. 

Dated:  July  17, 1991. 
Louia  W.  Sullivan. 

Secretary. 

[FR  Doc  91-17599  Filed  7-23-«l;  8:45  am) 

BUIMQ  CODE  4160-17-M 


Food  and  DrugAdmlnistratlon 
Advisory  Committee;  Meeting 

aoency:  Food  and  drug  Administration, 
HHS. 

action:  Notice. 

summary:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Admlnlstralon  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  pai^cipate  in 


open  public  hearings  before  FDA's 
advisory  committees. 

MEFTtNa  The  following  advisory 
committee  meeting  is  announced: 

Orthopedic  and  Rehabilitation  Devicet  Panel 
of  the  Medical  Devicet  Advisory  Committee 

Date,  time,  and  place.  August  16. 1991.  8 
a.m..  First  Floor  Conference  Rm..  Piccard 
Bldg..  1390  Piccard  Dr..  Rockville.  MD. 

r>7>e  of  meeting  and  contact  person.  Open 
public  hearing.  8  a.m.  to  0  a.m..  unless  public 
participation  does  not  last  that  long:  open 
committee  discussion.  9  a.m.  to  10  ajn.: 
closed  presentation  of  data.  10  a.m  to  10:40 
a.m.;  open  committee  discussion.  10:40  ajn.  to 
11:40  a.m.;  closed  presentation  of  data.  11:40 
a.m.  to  11:50  a.m.:  open  committee  discussion, 
1:30  p.m  to  2:30  p.m.;  closed  presenUtion  of 
data,  2:30  p.m.  to  2:40  p.m.:  Marie  A 
Schroeder,  Center  for  Devicet  and 
Radiological  Health  (HFZ-410).  Food  and 
Drug  Administration.  1390  Piccard  Dr., 
RockviUe,  MD  20850,  301-427-1036. 

General  function  of  the  committee.  The 
committee  reviews  and  evaluates  data  on  the 
safety  and  effectiveness  of  marketed  and 
investigational  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing.  Interested 
persons  may  present  data.  Information,  or 
views,  orally  or  in  writing,  on  issues  pending 
before  the  committee.  Those  desiring  to  make 
formal  presentations  should  nottfy  the 
contact  person  before  August  9, 1991,  and 
submit  a  brief  statement  of  the  general  nature 
of  the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an  indication  of 
the  approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  TTie  committee 
will  discuss  premarket  approval  apphcations 
for  an  uncemented  porous  metal-coated 
unicompartmental  knee  prosthesis,  a  bone 
void  niler  device,  and  an  anterior  cruciate 
ligament  augmentation  prosthesis. 

Closed  presentation  of  data.  The  committee 
may  discuss  trade  secret  or  confidential 
commercial  information  regarding  materials, 
design,  and/or  manufacturing  information  for 
the  above  premarket  approval  applicatiani. 
This  portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5  U.S.C 
552b(c)(4)). 

Each  public  advisory  committee  meeting 
listed  above  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee  discussion,  (3] 
a  closed  presentation  of  data,  and  (4)  a 
closed  committee  deliberation.  Every 
advisory  committee  meeting  shall  have  an 
open  public  hearing  portion.  Whether  or  not 
it  also  Includes  any  of  the  other  three 
portions  will  depend  upon  the  specific 
meeting  involved.  The  dates  and  times 
reserved  for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of  each 
meeting  shall  be  at  least  1  hour  long  unless 
public  participation  does  not  last  that  long.  It 
is  emphasized,  however,  that  the  1  hour  time 
limit  for  an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time  for 
public  participation,  and  an  open  public    ' 
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hearing  may  last  for  whatever  longer  period 
the  committee  chairperson  determines  will 
facilitate  the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures  for 
electronic  media  coverage  of  FDA's  public 
administrative  proceedings,  including 
hearings  before  public  advisory  committees 
under  21  CFR  part  14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media  may 
b«»  permitted,  subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record  FDA's 
public  administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall  be 
conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published  in  this 
Federal  Register  notice.  Changes  in  the 
agenda  will  be  announced  at  the  beginning  of 
the  open  portion  of  a  meeting. 

Any  interested  person  who  wishes  to  be 
assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the  contact 
person  listed  above,  either  orally  or  in 
writing,  prior  to  the  meeting.  Any  person 
attending  the  hearing  who  does  not  in 
advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to  make 
an  oral  presentation  at  the  hearing's 
conclusion,  if  time  permits,  at  the 
chairperson's  discretion. 

Persons  interested  in  specific  agenda  items 
to  be  discussed  in  open  session  may 
ascertain  from  the  contact  person  the 
approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a  current 
list  of  committee  members  are  available  from 
the  contact  person  before  and  after  the 
meeting.  Transcripts  of  the  open  portion  of 
the  meeting  will  be  available  fix)m  the 
Freedom  of  Information  Office  (HFl-35),  Food 
and  Drug  Administration,  Rm.  12A-16,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page.  The 
transcript  may  be  viewed  at  the  Dockets 
Management  Branch  (HFA-305),  Food  and 
Drug  Administration,  Rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 


approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Summary 
minutes  of  the  open  portion  of  the  meeting 
will  be  available  from  the  Freedom  of 
Information  Office  (address  above]  beginning 
approximately  90  days  after  the  meeting. 

The  Commissioner,  with  the  concurrence  of 
the  Chief  Counsel,  has  determined  for  the 
reasons  stated  that  those  portions  of  the 
advisory  committee  meetings  so  designated 
in  this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5  U.S.C 
App.  2. 10(d)),  permits  sudi  closed  advisory 
committee  meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated  as 
closed,  however,  shall  be  closed  for  the 
shortest  possible  time,  consistent  with  the 
intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that  a 
portion  of  a  meeting  may  be  closed  where  the 
matter  for  discussion  involves  a  trade  secret; 
commercial  or  financial  information  that  is 
privileged  or  confidential;  information  of  a 
personal  nature,  disclosure  of  which  would 
be  a  clearly  unwarranted  invasi.>n  of 
personal  privacy;  investigatory  files  compiled 
for  law  enforcement  purposes;  information 
the  premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  a  proposed  agency  action; 
and  information  in  certain  other  instances  not 
generally  relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may  be 
closed,  where  necessary  and  in  accordance 
with  FACA  criteria,  include  the  review, 
discussion,  and  evaluation  of  drafts  of 
regulations  or  guidelines  or  similar 
preexisting  internal  agency  documents,  but 
only  if  their  premature  disclosure  is  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  action;  review  of  trade 
secrets  and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of  matters, 
such  as  personnel  records  or  Individual 
patient  records,  where  disclosure  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 


Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall  not 
be  closed  include  the  review,  discussion,  and 
evaluation  of  general  preclinical  and  clincal 
test  protocols  and  procedures  for  a  class  of 
drugs  or  devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed  drugs  or 
devices;  review  of  data  and  information  on 
specific  investigational  or  marketed  drugs 
and  devices  that  have  previously  been  made 
public:  presentation  of  any  other  data  or 
information  that  is  not  exempt  from  public 
disclosure  pursuant  to  the  FACA,  as 
amended;  and,  notably  deliberative  session 
to  formulate  advice  and  recommendations  to 
the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section  10(a)  (1) 
and  (2)  of  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.  2),  and  FDA's  regulations 
(21  CFR  part  14)  on  advisory  committees. 

Dated:  July  17, 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
[FR  Doc.  91-17522  Filed  7-23-91;  8;45  am) 

BIUJNQ  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-050-4712-12] 

Recreation  Area;  Yuma  Rules  of 
Conduct  and  Supplementary  Rules  of 
Yuma  District,  AZ 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Designation  of  developed 
recreation  area  and  establishment  of 
supplementary  rules. 

summary:  Ttie  following  area  is 
designated  a  developed  recreation  site 
for  the  purpose  of  applying  the  rules  of 
conduct  contained  in  43  CFTt  8365.2: 


District 

Area 

Type 

Approximate  Size 

Location 

Yuma..._    „ 

Paradise  Cove  Boat  Ramp .... 

Boat  Ijiuncfiing/ Picnic .._ 

35  acres „ 

Sec.  28.  lots  2,  5.  and  6,  portion  ot 
SViSVi,  T.  16  S..  R.  22  E.  SBM. 
Arizona 

In  addition  to  the  regulations 
contained  in  43  CFR  8365.2.  tiie 
following  supplementary  rules  will 
apply  to  the  developed  recreation  site 
listed  above: 

a.  Discharge,  use,  or  possession  ot 
fireworks  is  prohibited. 

b.  Consumption  of  alcoholic 
beverages  is  prohibited. 

c.  Motor  vehicles  and  operators  must 
be  licensed  for  highway  use. 

d.  Glass  containers  are  prohibited. 

e.  Overnight  camping  is  prohibited. 


f.  Area  is  closed  except  for  boat 
launching  from  9:00  p.m.  to  6:00  a.m. 

g.  Maximum  speed  limit  of  5  miles  per 
hour. 

h.  Ground  fires  are  prohibited. 

i.  Discharge  of  weapons  is  prohibited, 
EFFECTIVE  DATE:  August  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walt  Tegge,  Outdoor  Recreation 
Planner,  Yuma  Resource  Area,  3150 
Winsor  Avenue,  Yuma,  Arizona  85365, 
602-726-6300. 


SUPPLEMENTARY  INFORMATION:  This 

area  has  been  developed  to  provide  for 
boat  launching  on  the  lower  end  of  the 
Colorado  River.  This  site  was  selected 
using  criteria  developed  during  the 
management  plaiuiing  process  and  an 
environmental  assessment  was 
completed  for  the  site  location.  The  area 
is  also  a  popular  picnic  and  swimming 
area. 

The  supplementary  rules  are  designed 
to  provide  for  public  safety  and  welfare 
and  to  protect  natural  resources 


The  authority  for  establishii 
supplementary  rules  is  contait 
title  43,  chapter  II  8365.1-6.  Th 
will  be  available  in  each  local 
having  jurisdiction  over  the  la 
or  facilities  affected.  Violatior 
supplementary  rules  are  punis 
fine  not  to  exceed  $1,000  and/ 
imprisonment  not  to  exceed  i: 

Dated:  July  15, 1991. 
Herman  L  KasL 
District  Manager. 
[FR  Doc.  91-17551  Filed  7-23-91;  6 
BILUNO  CODE  4310-33-M 


Bureau  of  Land  Management 

'  [Q-010-4332-10/G1-0112] 

Rio  Puerco  Resource  Area,  h 
Revised  Environmental  Asse 
for  ttie  Ctialn  of  Craters  Wild 
Study  Area 

agency:  Bureau  of  Land  Mane 
(BLM),  Interior. 

action:  Notice  of  availability 
Revised  Environmental  Assesi 
the  Chain  of  Craters  Wildeme 
Area, 

summary:  In  accordance  with 
501  of  Public  Law  100-255,  the 
Land  Management  has  prepan 
Revised  Environmental  Assesi 
(EA)  for  the  Chain  of  Craters 
Wilderness  Study  (WSA). 
DATES:  Written  comments  sho 
directed  to  the  Bureau  of  Land 
Management,  Area  Manager,  ] 
Resource  Area,  435  Montano  I 
Albuquerque,  New  Mexico,  87 
Written  comments  must  be  rec 
close  of  business  on  Septembe 

address:  Copies  of  the  Revise 
available  upon  request  from  tl 
Manager.  Bureau  of  Land  Man 
Rio  Puerco  Resource  Area.  43E 
NE..  Albuquerque,  New  Mexic 

FOR  FURTHER  INFORMA-HON  CO 

Katherine  Walter,  Outdoor  Re 
Planner,  Rio  Puerco  Resource  , 
Montano  NE.,  Albuquerque,  N 
Mexico  87107.  (505)  761-8704. 

SUPPLEMENTARY  INFORMATION 

purpose  of  this  assessment  is 
conclude  the  wilderness  stud] 
for  the  Chain  of  Craters,  and  t 
determine  the  suitability  or 
nonsuitability  of  this  WSA  foi 
recommended  inclusion  in  the 
Wilderness  Preservation  Syste 
Alternatives  evaluated  include 
wilderness  alternative  (propos 
and  an  all  wilderness  altemati 
Chain  of  Craters  Revised  EA  s 
used  in  coniunction  with  the  E 


/  Wednesday,  July  24.  1991  /  Notices 


Federal  Register  /  Vol.  56.  No.  142  /  Wednesday,  July  24,  1991  /  Notices 


33939 


orking  days  after  the 
e  hours  of  9  a.m.  and  4 
jh  Friday.  Summary 
portion  of  the  meeting 
m  the  Freedom  of 
address  above]  beginning 
ys  after  the  meeting, 
r,  with  the  concurrence  of 
as  determined  for  the 
hose  portions  of  the 
meetings  so  designated 
e  closed.  The  Federal 
t  Act  (FACA)  (5  U.S.C 
ts  such  closed  advisory 
in  certain  circumstances, 
neeting  designated  as 
ill  be  closed  for  the 
e,  consistent  with  the 
itutes. 

jnded,  provides  that  a 
may  be  closed  where  the 
I  involves  a  trade  secret; 
nal  information  that  is 
ntial;  information  of  a 
Joaure  of  which  would 
nted  invasion  of 
■estigatory  files  compiled 
purposes;  information 
sure  of  which  would  be 
'  frustrate 

proposed  agency  action; 
jrtain  other  instances  not 
FDA  matters, 
ns  of  FDA  advisory 
iiat  ordinarily  may  be 
ary  and  in  accordance 
nclude  the  review, 
lation  of  drafts  of 
nes  or  similar 
gency  documents,  but 
«  disclosure  is  likely  to 
I  Implementation  of 
on;  review  of  trade 
ial  commercial  or 
submitted  to  the 
I  of  matters  involving 
npiled  for  law 
5;  and  review  of  matters, 
ords  or  Individual 
e  disclosure  would 
iwarranted  invasion  of 


Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall  not 
be  closed  include  the  review,  discussion,  and 
evaluation  of  general  preclinical  and  clincal 
test  protocols  and  procedures  for  a  class  of 
drugs  or  devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed  drugs  or 
devices;  review  of  data  and  information  on 
specific  investigational  or  marketed  drugs 
and  devices  that  have  previously  been  made 
public;  presentation  of  any  other  data  or 
information  that  Is  not  exempt  from  public 
disclosure  pursuant  to  the  FACA,  as 
amended;  and,  notably  deliberative  session 
to  formulate  advice  and  recommendations  to 
the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section  10(a)  (1) 
and  (2)  of  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.  2),  and  FDA's  regulations 
(21  CFR  part  14)  on  advisory  committees. 

Dated:  July  17, 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
[FR  Doc.  91-17522  Filed  7-23-91;  8;45  am] 
BIUJNO  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[A2-050-4712-12) 

Recreation  Area;  Yuma  Rules  of 
Conduct  and  Supplementary  Rules  of 
Yuma  District,  AZ 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Designation  of  developed 
recreation  area  and  establishment  of 
supplementary  rules. 

summary:  Ttie  following  area  is 
designated  a  developed  recreation  site 
for  the  purpose  of  applying  the  rules  of 
conduct  contained  in  43  CFR  8365.2: 


rype 


ing/ Picnic 


Approximate  Size 


35  acres. 


Location 


Sec.  28.  lots  2,  5,  and  6,  portion  ot 
SViSVi.  T.  16  S..  R.  22  E.  SBM, 
Arizona 


sxcept  for  boat 
p.m.  to  6:00  a.m. 
id  limit  of  5  miles  per 

'e  prohibited. 
;apons  is  prohibited, 
igust  1, 1991. 

MATION  contact: 

)r  Recreation 
)urce  Area.  3150 
ma,  Arizona  85365. 


SUPPLEMENTARY  INFORMATION:  This 

area  has  been  developed  to  provide  for 
boat  launching  on  the  lower  end  of  the 
Colorado  River.  This  site  was  selected 
using  criteria  developed  during  the 
management  planning  process  and  an 
environmental  assessment  was 
completed  for  the  site  location.  The  area 
is  also  a  popular  picnic  and  swimming 
area. 

The  supplementary  rules  are  designed 
to  provide  for  public  safety  and  welfare 
and  to  protect  natural  resources 


The  authority  for  establishing 
supplementary  rules  is  contained  in  CFR 
title  43,  chapter  II  8365.1-6.  These  rules 
will  be  available  in  each  local  office 
having  jurisdiction  over  the  lands,  sites, 
or  facilities  affected.  Violations  of 
supplementary  rules  are  punishable  by  a 
fine  not  to  exceed  $1,000  and/ or 
imprisonment  not  to  exceed  12  months. 

Dated:  July  15, 1991. 
Herman  L  Kast. 
District  Manager. 
[FR  Doc.  91-17551  Filed  7-23-91;  8:45  am] 

BILUNQ  CODE  4310-3»4« 


Bureau  of  Land  Management 

[G-010-4332-10/G1-0112] 

Rio  Puerco  Resource  Area,  NM; 
Revised  Environmental  Assessment 
for  the  Chain  of  Craters  Wilderness 
Study  Area 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Interior. 

ACTION:  Notice  of  availability  of  the 

Revised  Environmental  Assessment  for 

the  Chain  of  Craters  Wilderness  Study 

Area. 

SUMMARY:  In  accordance  with  section 
501  of  Public  Law  100-255,  the  Bureau  of 
Land  Management  has  prepared  a 
Revised  Environmental  Assessment 
(EA)  for  the  Chain  of  Craters 
Wilderness  Study  (WSA). 
DATES:  Written  comments  should  be 
directed  to  the  Bureau  of  Land 
Management.  Area  Manager,  Rio  Puerco 
Resource  Area,  435  Montano  NE.. 
Albuquerque,  New  Mexico,  87107. 
Written  comments  must  be  received  by 
close  of  business  on  September  18, 1991. 

ADDRESS:  Copies  of  the  Revised  EA  are 
available  upon  request  from  the  Area 
Manager,  Bureau  of  Land  Management, 
Rio  Puerco  Resource  Area,  435  Montano 
NE.,  Albuquerque,  New  Mexico,  87107. 

TOR  FURTHER  INFORMATION  CONTACT 

Katherine  Walter,  Outdoor  Recreation 
Planner,  Rio  Puerco  Resource  Area,  435 
Montano  NE.,  Albuquerque,  New 
Mexico  87107,  (505)  761-8704. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  assessment  is  to 
conclude  the  wilderness  study  process 
for  the  Chain  of  Craters,  and  to 
determine  the  suitability  or 
nonsuitability  of  this  WSA  for 
recommended  inclusion  in  the  National 
Wilderness  Preservation  System. 
Alternatives  evaluated  include  a  no 
wilderness  alternative  (proposed  action) 
and  an  all  wilderness  alternative.  The 
Chain  of  Craters  Revised  EA  should  be 
used  in  conj,unction  with  the  Draft  and 


Final  El  Malpais  National  Conservation 
Area  General  Management  Plans.  A 
limited  number  of  copies  of  both  plans 
are  still  available  from  the  Bureau  of 
Land  Management  at  the  above  address. 
Following  completion  of  the  public 
participation  process,  public  comments 
and  a  Chain  of  Craters  Wilderness 
Study  Report  will  be  submitted  to  the 
Secretary  of  the  Interior  and  reported  to 
the  President.  The  recommendation  is 
scheduled  to  be  sent  to  the  President  by 
December  1991. 

Correction:  A  correction  to  Federal 
Register  Notice,  Vol.  58.  No.  41.  Friday. 
March  1. 1991.  The  correction  should 
read;  a  Revised  EA  will  be  prepared  for 
the  Chain  of  Craters  Wilderness  Study 
Area  which  is  contained  in  the  El 
Malpais  National  Conservation  Area. 
Patricia  McLean, 
Associate  District  Manager. 
(FR  Doc.  91-17725  Filed  7-23-01;  8:45  am] 

BILUNO  CODE  4310-FB-M 


[CA-060-01-5101-09-B016] 

Cajon  Pipeline,  Proposed  Heated 
Crude  Oil  Pipeline,  San  Bernardino 
County  and  Los  Angeles  County,  CA; 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  intent. 

summary:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Pohcy 
Act  of  1969,  the  Bureau  of  Land 
Management.  California  Desert  District, 
will  be  co-directing  the  preparation  of  a 
joint  Federal-State  Environmental 
Impact  Statement/Environmental 
Impact  Report  (EIS/R)  with  the  City  of 
Adelanto.  to  be  prepared  by  a  third 
party  contractor,  on  the  impacts  of  a 
proposed  crude  oil  pipeline  and 
appurtenant  facilities,  the  Cajon  Pipeline 
Reject.  This  proposed  Project  will 
traverse  public  and  private  lands  in  San 
Bernardino  and  Los  Angeles  Counties  in 
southern  California. 

DATES:  Written  comments  will  be 
accepted  until  August  20, 1991.  In 
addition,  public  scoping  meetings  will  be 
held  at: 


August  13. 

7  p.m. 

City  ot  Pomona.  Council 

1991 

Chamt)er8,  505  S.  Gary, 
Pomona,  CA. 

August  14, 

7  p.m. 

Carson  Community 

1991 

Center,  Multi-porpose 
Room  111.  801  E. 
Carson  Ave,  Carson, 
CA. 

August  15. 

7  p.m. 

Adelanto  City  Hall,  11600 

1991 

AirtMM  Rd.,  Adelamo, 

c^ 

ADDRESSES:  Comments  should  be  sent 
to  the  District  Manager,  Bureau  of  Land 
Management,  6221  Box  Springs  Blvd.. 
Riverside.  CA  92507-0714  attn:  Cajon 
Pipeline  Project. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L  lohnson.  Special  Projects 
Manager.  California  Desert  Disblct 
Office.  6221  Box  Springs  Blvd.  Riverside 
CA  92507-0714;  phone  (714)  653-2363. 

SUPPLEMENTARY  INFORMATION: 

Discoveries  in  the  Santa  Barbara 
Channel,  off  the  coast  of  California 
along  the  Outer  Continental  Shelf 
(OCS).  and  on-shore  through  thermal 
enhanced  oil  recovery  in  the  San 
Joaquin  Valley  (SJV).  have  yielded 
significant  new  reserves  of  heavy,  high 
sulphur  crude  oil.  As  a  result  of  these 
discoveries  and  the  desire  of  producers 
to  transport  this  heavy  crude  to  the  Los 
Angeles  Basin  refmeries.  a  heated 
pipeline  system  capable  of  handling  this 
crude  in  its  "neat"  state  is  needed, 
Currently  heavy  crude  transportation  to 
the  Los  Angeles  Basin  is  by  marine 
tanker,  unit  train  of  by  proprietary 
pipelines.  Even  if  the  OCS  and  SJV 
heavy  crude  crude  oils  did  not  require 
heating,  there  is  not  sufficient  existing 
pipeline  capacity  to  handle  all  of  the 
required  volumes.  However,  heavy 
crude  does  require  the  addition  of  heat 
to  allow  it  to  be  efficiently  pumped 
through  pipelines,  and  no  heated 
common  carrier  pipeline  exists  today 
into  the  Los  Angeles  Basin. 

In  order  to  alleviate  the  transportation 
problems,  the  Cajon  Pipeline  Company 
(Cajon),  has  filed  an  application  with 
Bureau  of  Land  Management,  proposing 
to  construct  a  new  a  126-mile,  twenty 
(20)  inch  diameter  insulated  pipeline  to 
transport  heavy  crude  oil  from  the  San 
Joaquin  Valley  and  the  Santa  Barbara 
County  area  to  the  Los  Angeles  Basin. 
This  pipeline  will  originate  at  the  All 
American  Pipeline's  12-Cauge  Heater 
Station,  which  is  approximately  27  miles 
west  of  Barstow,  California,  and 
terminate  at  the  GATX  crude  oil 
terminal  in  Carson,  California.  The 
pipeline  is  being  designed  to  transport 
150,000  barrels  per  day  (BPD)  of  heavy 
crude  oil  to  the  CATX  terminal  which  is 
presently  connected  to  13  refmeries  in 
the  Los  Angeles  Basin  that  are  currently 
equipped  to  process  heavy  crude. 

The  Bureau  of  Land  Management's 
scoping  process  for  the  EIS  will  include: 
(1)  Identification  of  issues  to  be 
addressed;  (2)  identification  of  viable 
alternatives;  and  (3)  notifying  interested 
groups,  individuals  and  agencies  so  that 
additional  information  concerning  these 
issues  can  be  obtained.  The  scoping 
process  will  consist  of  a  news  release 
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announcing  the  start  of  the  EIS  process 
and  letters  of  invitation  to  participate  in 
the  scoping  process.  Potential  issues 
include,  but  are  not  limited  to,  air 
quality,  land  use,  wildlife,  seismology 
and  hydrology. 

Dated:  July  17,  I99t. 
Gerald  E.  Hillier, 
District  Manager. 
[FR  Doc.  91-17517  Filed  7-23-©l;  8:45  am] 

BttJJNQ  CODE  431(M0-M 
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(CA-O10-01-4311-10] 

Management  Framework  Plan 
Amendment  Nevada  County,  CA 

agency:  Bureau  of  Land  Management 
Bakersfield  District  Office.  Interior. 
action:  Notice  of  Sierra  Management 
Framework  Plan  amendment  by  the 
Folsom  Resource  Area,  California. 


summary:  The  Bureau  of  Land 
Management  proposes  designating  1.388 
acres  of  pubhc  land  on  the  North  San 
Juan  Ridge.  Nevada  County,  California, 
as  an  Area  of  CriUcal  Environmental 
Concern  (ACEC),  pursuant  to  the 
authority  in  the  Federal  Land  Policy  and 
Management  Act  of  1976  (sec.  202). 
SUPPLEMENTARY  INFORMATION:  These 
public  lands,  known  as  the  Inimim 
Forest,  are  managed  under  a 
cooperative  stewardship  program 
agreement  between  the  Yuba  Watershed 
Institute,  the  Timber  Framers  Guild  of 
North  America,  and  the  Bureau  of  Land 
Management.  The  Yuba  Watershed 
Institute  submitted  a  commimity- 
generated  proposal  and  request  to  the 
Bureau  of  Land  Management  to  provide 
increased  management  attention  and 
protection  for  the  historic,  cultural, 
botanical,  fish  and  wildlife  values  of  the 
area  through  ACEC  designation. 
Analysis  by  the  Bureau  of  Land 
Management  confirms  the  importance 
and  relevance  of  the  environmental 
resources  of  the  area,  and  supports 
designation  of  the  Inimim  Forest  as  an 
ACEC. 

DATES:  Comments  and 
recommendations  will  be  received  for  a 
period  of  30  days  from  publication  of 
this  notice  in  the  Federal  Register. 
Interested  parties  may  request  a  copy  of 
the  environmental  assessment  on  or 
before  45  days  from  the  date  of  this 
notice.  Comments  on  the  environmental 
assessment  should  be  submitted  within 
105  days  from  publication  of  this  notice. 

FOR  COMMENTS  AND  FURTHER 
INFORMATION  CONTACT.  District 

Manager  c/o  Area  Manager,  Folsom 
Resource  Area,  63  Natoma  Street. 
Folsom.  California  95630. 


Dated:  July  18, 1991. 
D.K.  Swickaid. 

Area  Manager. 

[FR  Doc.  91-17549  FUed  7-23-91;  8:45  amj 

BILUNO  COOE  4310-44-M 


[CA-010-01-4212-13,  CACA  281131 

Realty  Action:  Acquisition  of  Land  by 
Exchange;  25-year  Renewable  Lease 
to  the  State  of  California  WlldUf* 
Conservation  Board,  CA 

agency:  Bureau  of  Land  Maiiagement, 
Interior. 

summary:  The  following  described  land 
is  being  considered  for  acquisition, 
through  exchange,  and  lease  under 
sections  206  and  302  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1718.  43  U.S.C.  1732) 

Offered  Private  Land 

A  parcel  of  land  located  in  Section  21, 
Township  5  North,  Range  5  East,  Mount 
Diablo  Meridian,  Sacramento  County, 
California,  more  particularly  described 
as  follows: 

From  the  Northeast  comer  of  Section  21, 
Township  5  North,  Range  5  East  Mount 
Diablo  Meridian.  South  43'41'05"  West 
4895.57  feet  to  the  Point  of  Beginning;  thence 
from  the  Point  of  Beginning  South  80°53'34" 
East  464.34  feet  to  a  point;  thence  South 
Za'SO^Z"  East  196.04  feet  to  a  point  thence 
South  22°47'24"  West  8a29  feet  to  a  point; 
thence  South  36'56'31"  West  113.48  feet  to  a 
point  then  South  05'53'17"  West  118.31  feet 
to  a  point  thence  South  02"37'42"  East  161.80 
feet  to  a  point;  thence  North  49°24'11"  West 
685.07  feet  to  a  point  thence  North  19"13'38" 
East  271.35  feet  to  the  Point  of  Beginning. 

The  parcel  of  land  to  which  this 
description  apphes  contains  5.63  acres, 
more  or  less. 

The  above  described  parcel  would  be 
acquired  from  the  Nature  Conservancy 
(TNC)  to  provide  the  site  for  a  Visitors 
Center  at  the  Consuimnes  River 
Preserve,  a  cooperative  conservation 
effort  between  Bureau  of  Land 
Mangement  (BLM),  Ducks  Unlimited  and 
TNC,  dedicated  to  the  preservation  and 
restoration  of  the  native  coomiunities 
found  along  the  river  corridor,  including 
valley  oak  and  wetland  habitats.  The 
Visitors  Center  would  be  jointly  funded 
and  developed  by  the  BLM,  TNC.  and 
the  State  of  California  Wildlife 
Conservation  Board  (WCB). 

Following  transfer  of  title  to  the 
United  States,  the  5.63-acrea  site  would 
be  leased  to  WCB  to  administratively 
enable  the  appropriation  of  available 
funds  from  WCB  for  construction  of  the 
facility.  Operation  and  maintenance  of 
the  center  would  meet  the  terms  of  the 
lease  and  the  center  would  be  managed 


according  to  the  Consumnes  River 
Preserve  Management  Plan. 

SUPPLEMENTARY  INFORMATION: 

Acquisition  and  lease  of  the  subject 
5.63-acre  parcel  would  make  it  possible 
to  construct  a  visitor  center  on  the 
periphery  of  the  preserve  using  funds 
available  for  the  WCB.  The  center 
would  serve  as  the  main  visitor 
gathering  place,  providing  parking, 
picnic  tables,  restrooms.  drinking 
fountain,  interpretive  displays  and 
brochures,  a  canoe-launch  area, 
trailhead  access,  a  docent  center,  and 
staff  offices.  The  building  site  would  be 
located  off  Franklin  Road  on  an  existing 
pad,  providing  excellent  access  and 
visibility.  While  there  would  be 
expansive  views  of  the  preserve  from 
the  center,  it  is  removed  fi-om  the 
primary  roosting  areas  to  avoid 
unnecessary  disturbance  to  sensitive 
species. 

Acquisition  of  the  parcel  would  be  at 
fair  market  value  under  the  'TNC/BLM 
Statewide  Exchange  Pooling 
Agreement."  The  public  lands  conveyed 
to  TNC  to  balance  the  Pooling 
Agreement  accounts  have  been  or  will 
be  identified  in  Notices  of  Realty  Action 
published  in  the  Federal  Register  as 
required  by  43  CFR  2201.1 

FOR  ADDITIONAL  INFORMATION:  Contact 
Dean  Decker,  (916)  985-4474  or  at  the 
address  below. 

ADDRESSES:  For  a  period  of  45  days  from 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager,  c/o 
Area  Manager,  Folsom  Resource  Area, 
63  Natoma  Street.  Folsom.  CA  95630. 

Dated:  July  15, 1991. 
D.K.  Swickard. 
Area  Manager. 
[FR  Doc.  91-17552  Filed  7-23-91;  8:45  am) 

BILUNO  COM  431(M0-H 


[ID-943-5700;  101-28437} 

Issuance  of  Disclaimer  of  Interest  to 
Lands;  ID 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  issuance  of  disclaimer 
of  interest  in  lands  in  Idaho. 


summary:  The  United  States  of 
America,  pursuant  to  the  provisions  of 
section  315  of  the  Federal  Land  Policy 
and  Management  Act  of  1978  (43  U.S.C 
1745),  proposes  to  disclaim  and  release 
all  interest  to  James  F.  Matheson.  the 
owner  of  record,  for  the  following 
described  property,  to  wit: 


Boise  Meridian 

T.  51  N.,  R.  S  W., 

All  land  south  and  westerly  of 
and  that  portion  fronting  the 
of  sec.  6.  where  the  meandei 
sec.  7,  intersects  the  lire  bet 
and  7,  between  the  original  i 
as  shown  on  the  plat  of  surv 
July  23, 1881,  by  the  Bureau  i 
Management  and  the  mean  I 
line  of  Hauser  Lake. 

The  official  records  and  th( 
public  land  survey  of  the  Bur 
Management  show  that  the  \i 
described  above  lies  betweei 
original  surveyed  meander  lii 
mean  high  water  line  of  Haus 
There  has  been  no  gross  erro 
found  in  the  original  survey. ' 
therefore,  is  not  public  land;  i 
application  by  James  F.  Math 
adjoining  landowner,  for  a  di 
the  United  States  as  to  this  h 
approved  if  no  valid  objectio: 
received.  This  action  will  cle 
on  the  title  of  the  applicant's 
DATES:  Comments  or  protest: 
action  should  be  received  by 
1991. 

ADDRESSES:  Comments  or  pn 
be  filed  with:  State  Director  ( 
Bureau  of  Land  Management 
Americana  Terrace,  Boise,  Id 
FOR  FURTHER  INFORMATION  C 
Sally  Carpenter,  at  the  above 
or  (208)  384-3163.  or  Scott  Fo 
North  Third  Street  Coeur  dV 
83814.  or  (208)  769-5000. 

Dated:  July  15. 1991 
Jerry  L.  Kldd. 

Deputy  State  Director  for  Operat 
[FR  Doc.  91-17550  Filed  7-23-91; 
BILUNG  CODE  4310-aO-M 


[AZ-942-01^730-121 

Arizona  State  Office;  Rling  ( 
Survey 

1.  The  plats  of  survey  of  th 
described  lands  were  official 
the  Arizona  State  Office.  Pho 
Arizona,  on  the  dates  indicat 

A  plat,  (in  5  sheets),  repres 
dependent  resurvey  of  a  port 
east  boundary,  (Fifth  Guide  h 
West),  the  south,  west  and  m 
boundaries,  a  portion  of  the 
subdivisional  lines  and  certa 
surveys,  and  the  subdivision 
sections  and  metes-and-boun 
in  Township  19  North,  Range 
Gila  and  Salt  River  Meridian 
was  accepted  March  28, 1991 
officially  filed  April  1, 1991. 

A  plat  representing  the  sul 
a  portion  of  Parcel  A.  and  an 
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according  to  the  Consmnnes  River 
Preserve  Management  Plan. 

SUPPLEMENTARY  INFORMATION: 

Acquisition  and  lease  of  the  subject 
5.63-acre  parcel  would  make  it  possible 
to  construct  a  visitor  center  on  the 
periphery  of  the  preserve  using  funds 
available  for  the  WCB.  The  center 
would  serve  as  the  main  visitor 
gathering  place,  providing  parking, 
picnic  tables,  restrooms,  drinking 
foimtain,  interpretive  displays  and 
brochures,  a  canoe-launch  area, 
trailhead  access,  a  docent  center,  and 
staff  offices.  The  building  site  would  be 
located  off  Franklin  Road  on  an  existing 
pad,  providing  excellent  access  and 
visibility.  While  there  would  be 
expansive  views  of  the  preserve  from 
the  center,  it  is  removed  from  the 
primary  roosting  areas  to  avoid 
unnecessary  disturbance  to  sensitive 
species. 

Acquisition  of  the  parcel  would  be  at 
fair  market  value  under  the  'TNC/BLM 
Statewide  Exchange  Pooling 
Agreement."  The  public  lands  conveyed 
to  TNC  to  balance  the  Pooling 
Agreement  accounts  have  been  or  will 
be  identified  in  Notices  of  Realty  Action 
published  in  the  Federal  Register  as 
required  by  43  CFR  2201.1 

FOR  ADDITIONAL  INFORMATION:  Contact 
Dean  Decker,  (916)  985-4474  or  at  the 
address  below. 

ADDRESSES:  For  a  period  of  45  days  from 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager,  c/o 
Area  Manager,  Folsom  Resource  Area, 
63  Natoma  Street.  Folsom,  CA  95630. 

Dated:  July  15, 1991. 
D.K.  Swickard. 

Area  Manager. 

[PR  Doc.  91-17552  Filed  7-23-91;  8:45  am] 

BILUNO  coos  431(M0-H 


[ID-943-6700;  IOI-28437} 

Issuance  of  Disclaimer  of  Interest  to 
Lands;  ID 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  issuance  of  disclaimer 
of  interest  in  lands  in  Idaho. 


summary:  The  United  States  of 
America,  pursuant  to  the  provisions  of 
section  315  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1745),  proposes  to  disclaim  and  release 
all  interest  to  James  F.  Matheson.  the 
owner  of  record,  for  the  following 
described  property,  to  wit: 


Boise  Meridian 

T.  51  N.,  R.  5  W.. 

All  land  south  and  westerly  of  lot  7,  sec.  6, 
and  that  portion  fronting  the  SEViSWV* 
of  sec.  e.  where  the  meander  line  of  lot  1, 
sec.  7,  intersects  the  line  between  sees.  6 
and  7,  between  the  original  meander  line 
as  shown  on  the  plat  of  survey  approved 
{uly  23, 1881,  by  the  Bureau  of  Land 
Management  and  the  mean  high  water 
line  of  Hauser  Lake. 

The  official  records  and  the  original 
public  land  survey  of  the  Bureau  of  Land 
Management  show  that  the  land 
described  above  lies  between  the 
original  surveyed  meander  line  and  the 
mean  high  water  line  of  Hauser  Lake. 
There  has  been  no  gross  error  or  fraud 
found  in  the  original  survey.  The  land, 
therefore,  is  not  public  land;  and  the 
application  by  James  F.  Matheson,  the 
adjoining  landowner,  for  a  disclaimer  by 
the  United  States  as  to  this  land  will  be 
approved  if  no  valid  objections  are 
received.  This  action  will  clear  a  cloud 
on  the  title  of  the  applicant's  land. 
DATES:  Comments  or  protests  to  this 
action  should  be  received  by  October  22, 
1991. 

ADDRESSES:  Comments  or  protests  must 
be  filed  with;  Slate  Director  (943), 
Bureau  of  Land  Management,  3380 
Americana  Terrace,  Boise,  Idaho  83706. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Carpenter,  at  the  above  address, 
or  (208)  384-3163,  or  Scott  Forssell,  1808 
North  Third  Street,  Coeur  d'Alene,  Idaho 
83814,  or  (208)  769-5000. 

Dated:  July  15, 1991 
Jerry  L.  Kldd, 

Deputy  State  Director  for  Operations. 
(FR  Doc.  91-17550  Filed  7-23-91;  8:45  am] 

BILUNG  CODE  4)1(M30-M 


[AZ-942-01-4730-12] 

Arizona  State  Office;  Riing  ot  Piats  of 
Survey 

1.  The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Arizona  State  Office,  Phoenix. 
Arizona,  on  the  dates  indicated: 

A  plat,  (in  5  sheets),  representing  a 
dependent  resurvey  of  a  portion  of  the 
east  boundary.  (Fifth  Guide  Meridian 
West),  the  south,  west  and  north 
boundaries,  a  portion  of  the 
subdivisional  lines  and  certain  mineral 
surveys,  and  the  subdivision  of  selected 
sections  and  metes-and-bounds  surveys 
in  Township  19  North,  Range  19  West, 
Gila  and  Salt  River  Meridian,  Arizona, 
was  accepted  March  28, 1991,  and  was 
officially  filed  April  1, 1991. 

A  plat,  representing  the  subdivision  of 
a  portion  of  Parcel  A.  and  an 


informative  traverse  within  the  San 
Ignacio  del  Babocomarie  Private  Land 
Grant  through  Townships  20  and  21 
South,  Ranges  18  and  19  East,  Gila  and 
Salt  River  Meridian,  Arizona,  was 
accepted  June  20, 1991,  and  was  . 
officially  filed  June  25, 1991. 

These  plats  were  prepared  at  the 
request  of  the  Bureau  of  Land 
Management,  Phoenix  District  Office. 

A  plat,  representing  a  dependent 
resurvey  of  a  portion  of  the  north 
boundary,  and  subdivisional  lines,  and  a 
survey  of  subdivisions  in  section  4, 
Township  14  North,  Range  5  East,  Gila 
and  Salt  River  Meridian,  Arizona,  was 
accepted  April  1, 1991,  and  was 
officially  filed  April  8, 1991. 

This  plat  was  prepared  at  the  request 
of  the  Forest  Service,  Coconino  National 
Forest. 

A  plat,  (in  two  sheets),  representing  a 
dependent  resurvey  of  portions  of  the 
San  Rafael  Del  Valle  Land  Grant,  a 
portion  of  the  north  boundary,  a  portion 
of  the  east  boundary,  and  subdivisional 
lines,  and  the  subdivision  of  selected 
sections  in  Township  22  South,  Range  21 
East.  Gila  and  Salt  River  Meridian. 
Arizona,  was  accepted  May  9. 1991.  and 
was  officially  filed  May  16. 1991. 

A  plat,  (in  two  sheets),  representing  a 
dependent  resurvey  of  portions  of  Camp 
Goodwin  Military  Reservation, 
(abandoned),  of  the  north  boundary,  of 
the  subdivisional  lines,  the  east 
boundary  of  the  San  Carlos  Indian 
Reservation,  and  the  subdivision  of 
selected  section  in  Townships  5  South, 
Range  22  East,  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted  June 
11, 1991.  and  was  officially  filed  June  20. 
1991. 

A  plat,  representing  the  dependent 
resurvey  of  the  south  boundarj'.  Fort 
Thomas  Military  Reservation, 
(abandoned),  portions  of  the  west 
boundary  and  subdivisional  lines  in 
Township  4  South,  Range  23  East,  Gila 
and  Salt  River  Meridian,  Arizona,  was 
accepted  June  11, 1991,  and  was 
officially  filed  June  20. 1991. 

A  plat,  (in  two  sheets),  representing  a 
dependent  resurvey  of  portions  of  Camp 
Goodwin  Military  Reservation, 
(abandoned),  of  the  west  boundary,  of 
the  north  boundary,  of  the  subdivisional 
lines,  and  the  subdivisions  of  selected 
sections  in  Township  5  South,  Range  23 
East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  June  11, 1901, 
and  was  officially  filed  June  20, 1991. 

These  plats  were  prepared  at  the 
request  of  the  Bureau  of  Land 
Management,  Safford  District  Office. 

A  supplemental  plat,  showing  a 
subdivision  of  original  lots  4  and  7, 
section  21,  Township  8  North,  Range  29 
East,  Gila  and  Salt  River  Meridian. 


Arizona,  was  accepted  May  16. 1991, 
and  was  o^icially  filed  May  23. 1991. 

A  plat  (in  three  sheets),  representing 
a  dependent  resurvey  of  a  portion  of  the 
Arizona-New  Mexico  State  Line,  the 
dependent  resurvey  of  portions  of  the 
north  and  south  boundaries  and 
subdivisional  lines,  and  a  survey  of 
subdivisions  in  section  2,  21,  22.  and  27, 
Township  7  North.  Range  31  East,  Gila 
and  Salt  River  Meridian.  Arizona,  was 
accpeted  June  6, 1991,  and  was  officially 
filed  June  13, 1991. 

These  plats  were  prepared  at  the 
request  of  the  Forest  Service  Regional 
Office,  Albuquerque.  New  Mexico. 

A  plat,  representing  a  metes-and- 
bounds  survey  of  lot  2,  in  partially 
surveyed  section  14,  Township  12  North, 
Range  10  East,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted  June  7, 
1991,  and  was  officially  filed  June  13, 
1991. 

This  plat  was  prepared  at  the  request 
of  the  Forest  Service,  Tonto  National 
Forest  and  by  the  Federal  Land 
Exchange,  Inc. 

2.  These  plats  will  immediately 
become  the  basic  records  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  and  are  available  to  the 
public  for  information  only. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management, 
P.O.  Dox  16563.  Phoenix,  Arizona  85011. 
James  P.  Kelly. 

Chief,  Branch  of  Cadastral  Survey. 

[FR  Doc.  91-17489  Filed  7-23-91;  8:45  am] 

BIUMO  CODE  4310-U-M 


Nations!  Parit  Ssrvice 

Concession  Contract  Negotiations; 
Dune  Climb  Refreshment  Stand 

agency:  National  Park  Service.  Interior. 
action:  Public  notice. 

summary:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  peimit  with 
Dune  Climb  Refreshment  Stand 
authorizing  it  to  continue  to  provide 
refreshments,  handcrafts,  merchandise, 
and  souvenirs  facilities  and  services  for 
the  public  at  Sleeping  Dear  Dunes 
National  Lakcshore.  Michigan,  for  a 
period  of  five  (5)  years  from  January  1, 
1991  through  December  31, 1995. 

effective  date:  September  23, 1991. 

ADDRESSES:  Interested  parties  should 
contact  the  Superintendent,  Sleeping 
Bear  Dunes  National  Lakeshore,  Box 
277.  9922  Front  St.,  Empire.  Michigan 
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49630,  for  information  as  to  the 
requirements  of  the  proposed  permit. 
SUPPLEMENTARY  INFOAMATION:  This 
permit  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Pohcy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  it's  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expires  by 
limitation  of  time  on  December  31, 1990, 
and  therefore  pursuant  to  the  provisions 
of  Section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969: 16  U.S.C.  20).  is  enUUed  to 
be  given  preference  in  the  renewal  of 
the  permit  and  in  the  negotiation  of  a 
new  permit  as  defined  in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Dated:  July  17, 1991. 
Don  H.  Castleberry. 
Regional  Director.  Midwest  Region. 
(FR  Doc  91-17580  Filed  7-23-91;  8:45  am] 

BILUNO  CODE  431»-70-« 


Federa 


Concession  Contract  Negotiations; 
Service  America  Corp. 

AGENCY:  National  Park  Service.  Interior. 
action:  Public  notice. 


summary:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  contract  with 
Service  America  Corporation 
authorizing  it  to  continue  to  provide  for 
the  operation  of  vending  machines  for 
the  sale  of  canned  soft  drinks  facilities 
and  services  for  the  public  of  Jefferson 
National  Expansion  Memorial  National 
Historic  Site.  Missouri,  for  a  period  of 
five  (5)  years  from  April  1. 1991.  through 
March  31. 1991. 

EFFECTIVE  DATE:  September  23. 1991. 
ADDRESSES:  Interested  parties  should 
'  contact  the  Superintendent.  Jefferson 
National  Expansion  Memorial  National 
Historic  Site.  11  North  Fourth  Street.  St. 
Louis,  Missouri,  63102  for  information  as 
to  the  requirements  of  the  proposed 
contract. 

SUPPLEMENTARY  INFORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 


The  foregoing  concessioner  has 
performed  it's  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  March  31. 1991,  and 
therefore,  pursuant  to  the  provisions  of 
Section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969: 16  U.S.C.  20).  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  contract  £ind  in  the  negotiation  of  a 
new  contract  as  defined  in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  recieved  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Dated:  July  16, 1991. 
Don.  H.  Castleberry, 
Regional  Director,  Midwest  Region. 
(FR  Doc.  91-17581  Filed  7-23-«l:  8:45  amj 

BtLUNQ  COOe  4310-7<MI 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  Usting  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  July  13, 
1991.  Pursuant  to  S  60.13  of  36  CFR  part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  August  8. 1991. 
Cerol  D.  Shull, 

Chief  of  Registration,  National  Register. 
ARIZONA 
Yavapai  County 

Childs— Irving  Hydroelectric  Facilities.  From 
E  bank  of  Verde  R.  NE.  to  Stehr  Lake  and     : 
along  Fossil  Cr.,  Coconino/Tonto  NF.  Camp 
Verde  vicinity,  91001023 

ARKANSAS 

Mississippi  County 

EakerSite,  Address  Restricted,  Blytheville 
vicinity,  91001048 

COLORADO 

La  Plata  County 

La  Plata  County  Fairgrounds.  2500  Main 
Ave..  Durango.  91001031 

CONNECTICUT 

Hartford  County 

Garvan— Carroll  Historic  District  (East 
Hartford  MPS).  Roughly  bounded  by  S. 
Prospect  Chapel  and  Main  Sts.  and  1-84. 
East  Hartford.  91001049 


FLORIDA 
Lm  County 

Edison,  Thomas.  Winter  Estate,  2350 
McGregor  Blvd.,  Fort  Myers,  91001044 

LOUISIANA 

Quacliita  Parish 

Rawls  Cabin.  223  Char)ie  Rawls  Rd.,  West 
Monroe  vicinity,  91001047 

St.  Landry  Parish 

Mouton  House.  261  N.  Liberty  St.,  Opelousas, 
91001045 

West  Baton  Rouge  Parish 

Aillet  House  (Louisiana's  French  Creole 
Architecture  MPS).  845  N.  Jefferson  Ave.. 
Port  Allen,  91001046 

MINNESOTA 

SL  Louis  County 

Hibbing  Disposal  Plant,  1300  E.  23rd  St. 
Hibbing,  91001022 

MISSOURI 

Henry  County 

Anheuser—Busch  Brewing  Association 
Building,  203  W.  Franklin  St.,  Clinton. 
91001030 

NEW  YORK 

Cattaraugus  County 

Ellicottville  Historic  District,  Roughly 
bounded  by  Elizabeth,  Monroe.  Martha  and 
Adams  Sts..  Ellicottville,  91001028 

Franklin  County 

Duane  Methodist  Episcopal  Church,  NY  28  E 
of  jot.  wth  Kenny  Rd.,  Duane.  91001027 

Tompkins  County 

West  Dryden  Methodist  Episcopal  Church, 
Jet.  of  W.  Dryden  and  Sheldon  Rds., 
Dryden.  91001029 

PUERTO  RICO 

Humacao  Municipality 

Algodones  2  (12VPr2-204),  Address 

Restricted.  Barrio  Puerto  Diablo,  Vieques, 

91001037 
Algodones  3  (12VPr2-205),  Address 

Restricted.  Barrio  Puerto  Diablo,  Vieques, 

91001038 
Algodones  6  (12VPr2-229),  Address 

Restricted.  Barrio  Puerto  Diablo,  Vieques, 

91001032 
Camp  Garcia  (Campo  Asilo)  3  [12VPr2-164). 

Address  Restricted.  Barrio  Puerto  Ferro, 

Vieques.  91001041 
Le  Pistolet  (12VPr2-168),  Address  Restricted. 

Barrio  Punta  Arenas,  Vieques,  91001040 
Uave  13  (12VPr2-175),  Address  Restricted, 

Barrio  Llave,  Vieques.  91001038 
Lomajalova  3  (12VPr2-219).  Address 

Restricted,  Barrio  Puerto  Diablo,  Vieques, 

91001034 
Monte  Largo  2  (12VPr2-172),  Address 

Restricted,  Barrio  Puerto  Diablo,  Vieques, 

91001042 
Playa  Grande  9  (12VPr2-212),  Address 

Restricted,  Barrio  Uave,  Vieques.  91001035 
Ventana  4  (12VPr2-171),  Address  Restricted, 

Barrio  Punta  Arenas,  Vieques,  91001039 


Yanuel  8  (12VPr2-173),  Address 
Barrio  Puerto  Diablo,  Vieques, 

Yanuel 9  (12VPr2-220),  Address 
Barrio  Puerto  Diablo,  Vieques, 

Rhode  Island 

Bristol  Couaty 

St.  Matthew's  Episcopal  Church 
Rd.,  Barrington,  91001024 

Providence  County 

Brown,  Morris,  House,  317  Rochi 
Providence,  91001025 

wv'omingI  I 

Fremont  Cotmty 

Diamond  A.  Ranch  (Pioneer  Ron 
in  Fremont  County  MPS),  Off  1 
of  Whiskey  Mtn..  Dubois  vicin 
A  proposed  move  is  being  con 

the  following  property: 

SOUTH  CAROLINA 
Williamsburg  County 

Gamble  House,  W  of  Nesmith  of 
Nesmith  vicinity,  78002535. 

[FR  Doc.  91-17582  Filed  7-23-91; 

BILUNO  CODE  4310-70-M 


DEPARTMENT  OF  LABOR 

Office  of  ttis  Secretary 

Office  of  the  Administrative 
Judges;  Notice  of  New  Addr 

The  Ofiii  e  of  the  Administi 
Judges  wishes  to  announce  th 
about  August  17, 1991  it  shall 
to  new  offices  at  the  Tech  W( 
complex  next  to  the  DC  Conv 
Center.  The  new  address  will 
of  Administrative  Law  Judge? 
Department  of  Labor,  800  K  S 
suite  400,  Washington,  DC  20( 
Telephone:  (202)  633-0330.  (al 
17. 1991). 

Interested  parties  cmd  litiga 
advised  to  use  the  new  addre 
correspondence  and  legal  pie 
or  after  August  17. 1991. 

The  Department  of  Labor  is 
process  of  amending  its  regul; 
the  Code  of  Federal  Regulatic 
to  reflect  this  new  address. 

For  Further  Information  Coi 
Jacoby.  Director,  Office  of  Pre 
Operations;  current  telephone 
(202)  653-5052. 

Signed  at  Washington,  DC  this 
July,  1991. 

John  Vittone, 

Deputy  Chief  Administrative  Law 
[FR  Doc.  91-17555  Filed  7-23-01;  ( 
BIUJMO  COOC  4C1«-2IHI 


/  Wednesday.  July  24,  1991  /  Notices 


incessioner  has 
igations  to  the 
Secretary  under  an 
vhich  expires  by 
3n  March  31, 1991,  and 
t  to  the  provisions  of 
:t  of  October  9, 1965 
S.C.  20),  is  entitled  to 
e  in  the  renewal  of 
I  the  negotiation  of  a 
jfined  in  36  CFR  51.5. 
ill  consider  and 
sals  recieved  as  a 
s.  Any  proposal, 
le  existing 
I  be  postmarked  or 
or  before  the  sixtieth 
ig  publication  of  this 
lered  and  evaluated. 


idwest  Region. 

ed  7-23-«l:  8:45  am] 


Of  Historic  Places; 
:ding  Nominations 

the  following 
nsidered  for  listing  in 
er  were  received  by 
Service  before  July  13, 
60.13  of  36  CFR  part 
ts  concerning  the 
e  properties  under 
er  criteria  for 
forwarded  to  the 
'National  Park 
7127,  Washington,  DC 
1  comments  should 
igust  8, 1991. 

National  Register. 


electric  Facilities,  From 
NE.  to  Stehr  Lake  and 
:onino/Tonto  NF,  Camp 
1023 


estricted,  Blytheville 


rounds,  2500  Main 
1031 


iric  District  (East 
ghly  bounded  by  S. 
d  Main  SU.  and  1-84, 
049 


FLORIDA 
Lee  County 

Edison,  Thomas,  Winter  Estate,  2350 
McGregor  Blvd.,  Fort  Myers,  91001044 

LOUISIANA 

Quachita  Parisli 

Rawls  Cabin.  223  Charjie  Rawls  Rd.,  West 
Monroe  vicinity.  91001047 

St.  Landry  Parish 

Mouton  House,  261  N.  Liberty  St.,  Opelousas, 
91001045 

West  Baton  Rouge  Parish 

AiJlet  House  (Louisiana's  French  Creole 
Architecture  MPS),  845  N.  Jefferson  Ave., 
Port  Allen,  91001046 

MINNESOTA 

St.  Louis  County 

Hibbing  Disposal  Plant,  1300  E  23rd  St. 
Hibbing,  91001022 

MISSOURI 

Henry  County 

Anheuser-Busch  Brewing  Association 
Building,  203  W.  Franklin  St.,  Clinton, 
91001030 

NEW  YORK 

Cattaraugus  County 

Ellicottville  Historic  District,  Roughly 
bounded  by  Elizabeth,  Monroe.  Martha  and 
Adams  Sts.,  Ellicottville,  91001028 

Franklin  County 

Duane  Methodist  Episcopal  Church,  NY  28  E 
of  jet.  *vith  Kenny  Rd..  Duane.  91001027 

Tompkins  County 

West  Dryden  Methodist  Episcopal  Church, 
Jet.  of  W.  Dryden  and  Sheldon  Rds., 
Dryden.  91001029 

PUERTO  RICO 

Humacao  Municipality 

Algodones  2  (12VPr2-204),  Address 

Restricted.  Barrio  Puerto  Diablo.  Vieques. 

91001037 
Algodones  3  (12VPr2-205).  Address 

Restricted.  Barrio  Puerto  Diablo,  Vieques, 

91001038 
Algodones  8  (12VPr2-229),  Address 

Restricted.  Barrio  Puerto  Diablo.  Vieques. 

91001032 
Camp  Garcia  (Campo  Asito)  3  (12VPr2-164). 

Address  Restricted.  Barrio  Puerto  Fenro, 

Vieques,  91001041 
Le  Pistolet  (12VPr2-168),  Address  Restricted, 

Barrio  Punta  Arenas,  Vieques,  91001040 
Uave  13  (12VPr2-175),  Address  Restricted. 

Barrio  Llave.  Vieques.  91001036 
Lomajalova  3  (12VPr2-219).  Address 

Restricted.  Barrio  Puerto  Diablo,  Vieques, 

91001034 
Monte  Largo  2  (12VPr2-172),  Address 

Restricted,  Barrio  Puerto  Diablo.  Vieques, 

91001042 
Playa  Grande  9  (12VPr2-212),  Address 

Restricted.  Barrio  Uave,  Vieques.  91001035 
Ventana  4  (12VPr2-171),  Address  Restricted, 

Barrio  Punta  Arenas,  Vieques.  91001039 
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Yanuel  8  (12VPr2-173).  Address  Restricted. 

Barrio  Puerto  Diablo,  Vieques.  91001043 
Yanuel 9  (12VPr2-220),  Address  Restricted. 

Barrio  Puerto  Diablo.  Vieques,  91001033 

Rhode  Island 
Bristol  Couaty 

St.  Matthew's  Episcopal  Church,  5  Chapel 
Rd.,  Barrington.  91001024 

Provideoce  County 

Brown,  Morris,  House,  317  Rochambeau  Ave..- 
Providence.  91001025 

WYOMING 

Fremont  County 

Diamond  A.  Ranch  (Pioneer  Ronchcj, 'Farms 
in  Fremont  County  MPS),  Off  US  26/:87  NE 
of  Whiskey  Mtn..  Dubois  vicinity.  91001028 
A  proposed  move  is  being  considered  for 

the  following  property: 

SOUTJl  CAROLINA 
WilliamsiMirg  County 

Gamble  House,  W  of  Nesmith  off  SC  502. 
Nesmith  vicinity.  78002535. 

[FR  Doc.  91-17582  Filed  7-23-91:  8:45  am] 

BtLUNO  CODE  4310-70-M 


DEPARTMENT  OF  LABOR 

Office  of  ttis  Secretary 

Office  of  tfto  Adnftinlstrative  Lew 
Judges;  Notice  of  New  Address 

The  Offite  of  the  Administrative  Law 
Judges  wishes  to  announce  that  on  or 
about  August  17, 1991  it  shall  be  moving 
to  new  offices  at  the  Tech  World 
complex  next  to  the  DC  Convention 
Center.  The  new  address  will  be:  Office 
of  Administrative  Law  Judges,  U.S. 
Department  of  Labor,  800  K  Street.  NW.. 
suite  400.  Washington,  DC  20001-8002. 
Telephone:  (202)  63S-0330.  (after  August 
17, 1991). 

Interested  parties  and  litigants  are 
advised  to  use  the  new  address  for  all 
correspondence  and  legal  pleadings  on 
or  after  August  17, 1991. 

The  Department  of  Labor  is  in  the 
process  of  amending  its  regulations  in 
the  Code  of  Federal  Regulations  (CFRs) 
to  reflect  this  new  address. 

For  Further  Information  Contact:  P.J. 
Jacoby.  Director.  Office  of  Program 
Operations;  current  telephone  number 
(202)  653-5052. 

Signed  at  Washington.  DC  this  17th  day  of 
July.  1991. 

John  Vittone, 

Deputy  Chief  Administrative  Law  Judge. 

(FR  Doc.  91-17555  Filed  7-23-91;  8:45  amj 

MLUMO  COOC  4S1S-2IHS 


Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance;  Barko  Hydraulics,  et  al. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
June  and  July  1991. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  ecch 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated. 

(2)  That  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased 
absolutely,  and 

(3)  That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations,  or 
threat  thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determioadons 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-25.770;  Barko  Hydraulics. 

Superior,  WI 
TA-W-25,812;  Plyfiber  Container  Corp.. 

Raritan.  N] 
TA-W-25,760;  Union  City  Body  Co..  Inc. 

Union  City,  IN 
TA-W-25.a21;  Sinteris  Magnetics  Corp., 

Grand  Haven,  MI 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-25,698;  Andritz  Sprout-Bauer, 
Muncy,  PA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25.826:  Vending  Services,  Inc, 
Eau  Claire,  WI 
The  woricers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,908:  Tom  Henry  Chevrolet. 
Balierstown,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 


under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,644;  Digital  Equipment  Corp., 
Phoenix,  AZ 

Increased  imports  did  not  contribute 
Importantly  to  worker  separations  at  the 
firm. 

TA-W~25,815:  Robert  E.  Derecktor  of 
Rhode  Island,  Inc.,  Middletown,  RI 

U.S.  imports  of  yachts  and  pleasure 
boats  declined  absolutely  in  1969 
compared  to  1968  and  declined 
absolutely  in  the  first  three  quarters  of 
1990  compared  to  the  same  period  in 
1989. 

TA-W-25,822;  Thomgate  Uniforms,  Inc.. 
Norristown,  PA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25.668  &  TA-W-25.6e9:  Electric 
Mobility  Corp.,  Westville  &  Sewell, 
NJ 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,670:  Frame  One  Corp.  of 
America,  Roanoke,  VA 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-25.778:  Kelsey -Hayes,  Milford, 
MT 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 

AfRtmative  Determinations 

TA-W-25.733;  Atron/High  Q.  Pellsto.n, 
MI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  10, 
1990. 

TA-W-25.741;  Columbia  Footwear 
Corp..  Hazleton,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  19, 
1990. 

TA-W-25,602  and  TA-W-25,803;  Gerger 
Childrenswear,  Inc.,  Eosley,  SC  and 
Liberty,  SC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  3, 
1990. 

TA-W-.25,791;  AT »  T Network  Systems 
Microelectronics  Group,  Radford, 
VA 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  13, 
1991. 

TA-W-25.745;  General  Safety  Corp..  St. 
Clair  Shoes,  Ml 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1990. 

TA-W-25,825;  U.S.  Shoe  Corp..-Osgood 
Plant,  Osgood,  IN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  22, 
1990. 

TA-W-25,795:  Capital  Tackle,  Inc.. 
Vancouver,  WA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  26, 
1990  and  before  June  1, 1991. 

TA-  W-25, 766;  Allied  Signal  Bendix, 
Green  Island,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  29, 
1990. 

TA-W-25,530:  Dexter  Shoe  Co.,  Dexter. 
ME 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
14. 1990. 

TA-W-25,735;  C&D Sportswear,  Inc.. 
Scranton.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  19, 
1990  and  before  March  31, 1991. 

TA-W-25,807,-  ITT  Hancock. 
Williamston,  MI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  6, 
1990. 

TA-W-25,761  &■  TA-W-25J62: 

Washington  Apparel  Group,  Inc.. 
D/B/A  Dee  Cee  Apparel.  Franklin. 
KY  and  McMinnville.  TN 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  April  9. 

1990. 

TA-W-25.763  &  TA-W-25.764: 

Washington,  Apparel  Group,  Inc., 
D/B/A  Dee  Cee  Apparel,  Glasgow. 
KY  and  Cave  City,  KY 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  April  9. 

1990. 

TA-W-25,849;  Olympic  Luggage  Corp.. 
Kane.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  20. 
1990. 

1  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  June  and 
July.  1991.  Copies  of  these 
determinations  are  available  for 


inspection  in  room  C-4318.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  to  write  to  the  above 
address. 

Dated:  July  16, 1991. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

.  [FR  Doc.  91-17557  Filed  7-23-91;  8:45  am] 

BILUNQ  CODE  4S10-3(Ha 


[TA-W-25,  727,  TA-W-25,  727A.  TA-W-25, 
727B] 

Weather  Tamer,  Inc.,  Columbia,  TN, 
Chattanooga,  TN,  New  York,  NY; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
6. 1991.  applicable  to  all  workers  of 
Weather  Tamer.  Inc..  Columbia, 
Tennessee.  The  notice  was  published  in 
the  Federal  Register  on  June  21, 1991  (56 
FR  28577). 

The  Department  is  amending  the 
certification  to  include  the  corporate 
offices  located  in  Chattanooga, 
Tennessee  and  New  York,  New  York. 
Weather  Tamer  has  three  plants  which 
produce  children's  outerwear.  Workers 
at  the  other  plants  in  Centerville, 
Tennessee  (TA-W-25,695)  and  Athens. 
Alabama  (TA-W-25.333)  are  currently 
certified  for  trade  adjustment 
assistance. 

The  amended  notice  applicable  to  the 
above  subject  firm  is  hereby  issued  as 
follows: 

All  workers  of  Weather  Tamer.  Inc.. 
Columbia,  Tennessee  and  the  corporate 
offices  in  Chattanooga,  Tennessee  and  New 
York,  New  York  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  1. 1990  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  12th  day  of 
July  1991. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doa  91-17556  Filed  7-23-91;  &45  am) 
BlUJtM  CODE  4810-M-M 


NATIONAL  FOUNDATION  OF  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  OMB  Review 

aqency:  National  Endowment  for  the 
Arts. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  August 
23. 1991. 

ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place.  NW.,  room  3002, 
Washington,  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mr.  Murray  R.  Welsh, 
National  Endowment  for  the  Arts. 
Administrative  Services  Division,  room 
203, 1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5401). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Murray  R.  Welsh,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203. 1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLEMENT AftY  INFORMATION:  The 

Endowment  requests  the  review  of  a 
new  collection  of  information.  This  entry 
is  issued  by  the  Endowment  and 
contains  the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 

Title:  Survey  of  Public  Participation  in 
the  Arts  (SPPA) 

Frequency  of  collection:  Annually 

Respondents:  Individuals  or 
households 

Use:  The  SPPA  will  provide  measures 
of  participation  in  the  arts  for  various 
subgroups  of  the  population,  data  on  the 
extent  of  live  participation  versus 
through  the  media  (TV  or  radio), 
information  on  future  demand  for  arts 
participation,  and  data  on  current  and 
prior  training  in  the  arts.  This 


information  will  be  used  by 
policymakers  and  art  admini 
the  national,  regional,  state, 
level  to  study  the  patterns  in 
participation  across  the  varii 
population  subgroups  and  to 
changes  over  time. 

Estimated  number  ofrespc 
21,000 

A  verage  burden  hours  per 
.187 

Total  estimated  burden:  3.! 
Murray  R.  Welsh, 
Director,  Administrative  Service 
National  Endowment  fortheArtt 
[FR  Doc.  91-17523  Filed  7-23-91; 
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NUCLEAR  REGULATORY 
COMMISSION 

Possible  Safety  Impacts  of  I 
Performance  Incentives:  Rn 
Statement 

aqency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  policy  statemei 

SUMMARY:  This  statement  pre 
final  policy  of  the  Nuclear  Re 
Commission  (NRC)  with  rcsp 
possible  safety  impacts  of  ec( 
performance  incentive  (EPI)  f 
established  by  State  commiss 
regulating  electric  utilities.  Tl 
statement  (1)  Contains  a  disci 
the  possible  effect  of  the  polic 
actions  of  State  regulatory  bo 
emphasizing  that  these  actior 
either  a  positive  or  negative  e 
public  health  and  safety;  (2)  r 
Commission's  concern  that  ce 
forms  of  economic  performan 
incentive  (EPI)  regulation  maj 
affect  the  operation  of  nucleal 
and  the  public  health  and  safi 
specifically  identifies  those  m 
that  are  of  particular  concern 
use  of  sharp  thresholds,  the 
measurement  of  performance 
short  time  intervals,  the  lack  < 
zones."  and  inappropriate  reli 
systematic  assessment  of  hcei 
performance  (SALP)  scores  or 
performance  indicators;  (4)  ini 
that  the  NRC  will  continue  to 
the  application  of  EPIs  and  pe 
criteria  to  nuclear  power  plan 
operations;  and  (5)  urges  Ucen 
State  regulatory  commissions 
the  NRC  of  EPI  programs  that 
considered  for  application  to  I 
licensees. 

EFFECTIVE  DATE:  This  policy  si 
becomes  effective  July  24, 199: 

FOR  FURTHER  INFORMATION  CO 

'Vnthony  T.  Cody,  Sr.,  Chief,  P 
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NATIONAL  FOUNDATION  OF  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  National  Endowment  for  the 
Arts. 

action:  Notice. 

SUMIMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  August 
23, 1991. 

ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place,  NW.,  room  3002, 
Washington,  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mr.  Murray  R.  Welsh, 
National  Endowment  for  the  Arts, 
Administrative  Services  Division,  room 
203, 1100  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506;  (202-682-5401). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Murray  R.  Welsh.  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203,  HOC 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLCMCNTARY  UVORMATKMC  The 

Endowment  requests  the  review  of  a 
new  collection  of  information.  This  entry 
is  issued  by  the  EndoMrment  and 
contains  the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 

Title:  Survey  of  Public  Participation  in 
the  Arts  (SPPA) 

Frequency  of  collection:  Aimualiy 

Respondents:  Individuals  or 
households 

Use:  The  SPPA  will  provide  measures 
of  participation  in  the  arts  for  various 
subgroups  of  the  population,  data  on  the 
extent  of  live  participation  versus 
through  the  media  (TV  or  radio), 
information  on  future  demand  for  arts 
participation,  and  data  on  current  and 
prior  training  in  the  arts.  This 


information  will  be  used  by 
policymakers  and  art  administrators  at 
the  national,  regional,  state,  and  local 
level  to  study  the  patterns  in 
participation  across  the  various 
population  subgroups  and  to  examine 
changes  over  time. 

Estimated  number  of  respondents: 
21,000 

A  verage  burden  hours  per  response: 
.187 

Total  estimated  burden:  3.932 
Murray  R.  Welsh, 

Director,  Administrative  Services  Division, 
National  Endowment  for  tiie  Arts. 
[FR  Doc.  91-17523  Filed  7-23-91;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Possible  Safety  Impacts  of  Economic 
Performance  Incentives:  Rnal  Policy 
Statement 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  policy  statement. 

summary:  This  statement  presents  the 
final  policy  of  the  Nuclear  Regulatory 
Commission  (NRC)  with  respect  to  the 
possible  safety  impacts  of  economic 
performance  incentive  (EPI)  programs 
established  by  State  commissions 
regulating  electric  utilities.  The  poHcy 
statement  (1)  Contains  a  discussion  of 
the  possible  effect  of  the  policies  and 
actions  of  State  regulatory  bodies, 
emphasizing  that  these  actions  can  have 
either  a  positive  or  negative  effect  on 
public  health  and  safety;  (2)  reflects  the 
Commission's  concern  that  certain 
forms  of  economic  performance 
incentive  (EPI)  regulation  may  adversely 
affect  the  operation  of  nuclear  plants 
and  the  public  health  and  safety;  (3) 
specifically  identifies  those  methods 
that  are  of  particular  concern  (e.g.  the 
use  of  sharp  thresholds,  the 
measurement  of  performance  over  very 
short  time  intervals,  the  lack  of  "null 
zones,"  and  inappropriate  rehance  on 
systematic  assessment  of  Hcensee 
performance  (SALP)  scores  or  other 
performance  indicators;  (4)  indicates 
that  the  NRC  will  continue  to  monitor 
the  application  of  EPIs  and  performance 
criteria  to  nuclear  power  plant 
operations;  and  (5)  urges  licensees  and 
State  regulatory  commissions  to  inform 
the  NRC  of  EPI  programs  that  are  being 
considered  for  application  to  NRC 
licensees. 

effective  date:  This  policy  statement 
becomes  effective  July  24. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  T.  Gody,  Sr.,  Chief,  Policy 
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Development  and  Technical  Support 
Branch.  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
Telephone:  (301)  492-1254. 
SUPPLEMENTARY  INFORMATION:  In 

exercising  their  jurisdiction  over  the 
economics  of  the  generation  of 
electricity,  a  number  of  State  regulatory 
commissions  and  the  Federal  Energy 
Regulatory  Commission  (FERC)  have 
established  economic  performance 
incentive  (EPI)  programs  for  electric 
power  plants.  Although  some  programs 
have  existed  unchanged  for  a  number  of 
years,  others  have  been  substantially 
modified  or  are  newly  established.  They 
can  significantly  help  to  improve  the 
economic  performance  of  electric  power 
plants.  They  can  also  affect  the  safety  of 
nuclear  power  plants.  The  NRC 
monitors  and  evaluates  these  incentive 
programs  to  determine  the  effect  that 
they  may  have  on  the  safe  operation  of 
nuclear  power  reactors. 

After  reviewing  the  information  on 
EPI  programs  established  by  State 
regulatory  commissions  that  regulate  the 
economic  returns  of  utihties  operating 
nuclear  power  plants,  the  Commission 
decided  that  it  should  set  forth  its  views 
in  a  Commission  Policy  Statement  on 
the  manner  in  which  such  programs 
could  affect  safety. 

Summary  of  Comments 

On  October  26.1990.  the  NRC 
published  the  draft  policy  statement, 
"Possible  Safety  Impacts  of  Economic 
Performance  Incentives,"  in  the  Federal 
Register  (55  FR  43231).  The  NRC 
received  37  comments:  14  from  State 
public  utility  commissions.  12  from 
utility  licensees  or  law  firms 
representing  utility  licensees,  and  11 
from  public  interest  groups,  trade 
associations,  non-affiliated  individuals, 
or  governmental  bodies  other  than 
public  utility  commissions. 

Most  of  the  commenters  believed  that 
the  NRC  should  provide  advice  but  not 
endorse  any  specific  EPI  program.  TTiey 
indicated  that  the  NRC  should  monitor 
the  effectiveness  of  EPI  programs  but 
should  not  interfere  in  the  proceedings 
of  State  public  utility  commissions. 
Almost  all  of  the  commenters  also 
indicated  that  the  NRC,  the  utilities,  and 
the  State  utility  commissions  should 
continue  to  communicate  with  one 
another.  Many  of  the  utilities  or  their 
representatives  that  commented  stated 
that  the  NRC  should  discourage  the  use 
of  EPIs  in  the  absence  of  evidence  that 
they  promote  safety.  Further,  a  number 
of  utihty  commenters  indicated  that  the 
SALP  scores  and  other  performance 
indicators  should  not  be  used  for 
assessing  penalties.  In  addition,  certain 


conunenters  stated  that  regulators 
should  not  use  the  results  of  root-cause 
and  self-assessment  analysis  to 
determine  If  costs  should  be  disallowed. 
In  separate  correspondence,  one  utility 
informed  the  Commission  of  its  concerns 
that  State  regulators  had  used  the 
utility's  voluntary  corrective  actions  to 
justify  a  disallowance.  Certain 
commenters  also  believed  that  the  NRC 
should  evaluate  the  manner  in  which 
specific  EPA  programs  either  benefit  or 
hinder  safety  but  should  not  endorse 
specific  types  of  programs.  Finally,  some 
commenters  suggested  that  the  Pohcy 
Statement  should  be  more  specific  by 
stating,  for  example,  the  difference 
between  a  long-term  performance 
measure  and  a  short-term  performance 
measure. 

Most  of  the  State  public  utility 
commissions  that  commented  indicated 
that  rational  incentive  programs  do  not 
adversely  affect  the  operation  of  nuclear 
power  plants  and  thus  do  not  adversely 
affect  public  halth  and  safety.  Many  of 
the  States  that  commented  indicated 
that  they  do  not  use  any  of  the  criteria 
of  concern  to  the  NRC,  such  as  sharp 
thresholds,  short  term  performance 
measures,  or  SALP  scores.  The  State 
utility  commission  for  New  York  stated 
that  it  does  not  penalize  or  reward 
utilities  for  operating  at  or  close  to  the 
industry's  average  capacity  factors. 
However,  it  imposes  penalties  and 
rewards  on  a  sliding  scale  for  deviations 
from  the  target  factors.  The  State  utility 
commission  for  North  Carolina  stated 
that  it  establishes  targets  based  on  long- 
term  averages  of  nuclear  capacity 
factors  for  testing  the  efficiency  of 
nuclear  plant  generation.  It  does  not 
automatically  impose  penalties  for  not 
meeting  these  targets  if  a  utility  can 
show  that  its  nuclear  operations  were 
prudent.  The  State  public  utility 
commissions  generally  indicated  that 
States  cannot  legally  be  precluded  nor 
should  be  precluded  from  adopting 
performance  standards  that  encourage 
utilities  to  both  economically  and  safely 
operate  nuclear  power  plants. 
The  public  advocacy  group, 
Massachusetts  Pubhc  Interest  Research 
Group  (MASSPIRG)  provided  a 
substantial  amount  of  comments.  It  was 
a  major  participant  in  the  setdement 
agreement  that  resulted  in  the 
Massachusetts  performance  incentive 
plan  for  the  Boston  Edison  Company 
relating  to  the  Pilgrim  Nuclear  Plant 
MASSPIRG  generally  supported  the 
objectives  of  the  draft  Policy  Statement 
and  desired  to  work  with  NRC  in 
identifying  superior  alternative 
indicators  for  use  in  EPA  plans. 
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MASSPIRG  indicated  that  the 
Massachusetts  plan  was  of  necessity  in 
conHdence  because  it  was  a  part  of  a 
larger  settlement  with  the  Boston  Edison 
Company.  MASSPIRG  stated  that  it 
understood  the  concerns  that  the  NRC 
had  previously  expressed  relating  to  the 
use  of  SALP  scores  and  performance 
indicators.  However,  in  developing  the 
plan  for  the  Boston  Edison  Company, 
MASSPIRG  used  expert  consultants  and 
searched  for  indicators  that  could 
correlate  with  long-run  economic 
performance,  correspond  with  recurrent 
Pilgrim  problems,  encourage  the  timely 
maintenance  of  equipment  and  provide 
early  indications  of  problems  that  would 
lead  to  long-run  economic  and  safety 
performance.  MASSPIRG  also  looked 
for  indicators  that  were  easy  to  evaluate 
and  use  in  an  incentive  system  and 
would  cover  a  broad  range  of  plant 
activities  and  systems. 

The  Pacific  Gas  and  Electric  Company 
(PG&E)  provided  many  comments  on  the 
manner  in  which  the  comprehensive 
performance-based  ratemaking 
settlement  approved  in  1988  by  the 
California  PubUc  Utilities  Commission 
(CPUC)  for  the  Diablo  Canyon  Nuclear 
Power  Plant  provides  long-term 
incentives  to  improve  the  reliabihty  of 
the  Diablo  Canyon  plant.  The 
settlement,  which  will  be  in  effect  for  28 
years,  provides  a  number  of  incentives 
to  PG&E  to  improve  the  reliability  and 
safety  of  plant  operations.  PG&E 
assumes  risks  associated  with 
equipment  failures,  prolonged  outages, 
and  new  regulatory  requirements  for  the 
entire  28  year  period  of  the  settlement. 
This  program  provides  PG&E  with  an 
economic  incentive  to  ensure  that  the 
plant  operates  well  over  many  years. 
The  Diablo  Canyon  settlement  does  not 
rely  on  short-term  performance 
measurements  with  sharp  thresholds 
and  does  not  use  SALP  scores — features 
that  the  NRC  has  identified  that  may 
adversely  affect  the  public  health  and 
safety. 

NRC  Response  to  Comments 

Many  of  the  comments  related  to  the 
role  of  the  NRC  in  EPI  programs.  The 
NRC  certainly  agrees  that  economic 
regulatory  agencies  should  be  the  groups 
to  develop  and  approve  EPIs.  However, 
the  NRC  reviews  matters  that  raise 
safety  concerns  at  licensed  facilities. 
The  NRC  deals  with  safety  issues 
regardless  of  the  source  of  the  concern. 

The  commenters  provided  a  number 
of  suggestions  for  changing  the  Policy 
Statement,  particularly  to  more  clearly 
specify  certain  issues.  The  NRC  believes 
this  should  not  be  done.  A  wide  variety 
of  acceptable  EPI  programs  could  be 
devised.  Because  rate  regulatory 


agencies  and  licensees  are  more  familiar 
with  economic  regulatory  options  than  is 
the  NRC,  they  are  more  capable  of 
devising  plans  to  meet  these  regulatory 
objectives.  It  is  the  position  of  the  NRC 
that  the  Policy  Statement  provides 
sufficient  guidance  on  safety  issues  for 
the  parties  to  use  in  developing  or 
improving  EPI  programs. 

Some  licensees  commented  that  the 
NRC  should  allow  licensees  to 
voluntarily  report  to  it  on  EPI  programs. 
These  Ucensees  also  indicated  that  the 
NRC  should  not  require  licensees  to 
evaluate  or  analyze  information. 
However,  the  NRC  believes  that  some 
EPI  programs  clearly  could  be  of  major 
safety  concern,  and  that  the  NRC  must 
obtain  sufficient  information  to  properly 
conduct  its  regulatory  responsibility. 

Certain  commenters  also  stated  that 
confidential  negotiations  may  be 
necessary  under  certain  circumstances 
to  develop  EPI  programs  because  other 
regulatory  matters  are  also  involved. 
While  the  NRC  concedes  that  such 
negotiations  may  be  necessary,  it  is 
unlikely  that  the  program  developed 
must  be  withheld  from  the  NRC  until 
after  final  adoption.  The  NRC  is  issuing 
the  Policy  Statement  to  improve 
communications  with  agencies  having 
economic  regulatory  responsibilities  of 
nuclear  power  plants. 

After  carefully  considering  all  the 
comments  on  the  draft  Policy  Statement, 
the  NRC  has  decided  to  issue  the  final 
Policy  Statement  with  little  change  from 
the  draft  Policy  Statement. 

Statement  of  Policy 

Potential  Impacts 

The  NRC  recognizes  that  the  existing 
programs  very  considerably  from  State 
to  State  and  that  the  plans  are  not  easily 
classiHed,  especially  as  to  the  effect  that 
they  may  have  on  the  safe  operation  of 
plants.  However,  certain  general 
characteristics  of  programs  can  be 
evaluated  and  found  to  have  an  effect 
on  safety  that  is  either  desirable  (or  at 
least  neutral)  or  undesirable. 

A  desirable  plan  provides  incentives 
to  make  reasonable  improvements  in 
operation  and  maintenance  that  result  in 
long-term  improvement  in  the  rehability 
of  the  reactor,  the  main  generator,  and 
their  support  sytems.  An  undesirable 
plan  provides  incentives  to  operate  a 
facility  that  could  have  safety  problems 
or  to  start  up  before  it  is  fully  ready, 
merely  to  meet  an  operational  goal. 

A  desirable  EPI  program  rewards  a 
utihty  for  having  sound  operations  and 
maintenance  programs  and  for 
correcting  recurrent  or  predictable 
failures  or  other  problems  that  could 
lead  to  an  operational  transient,  an 


implanned  plant  outage,  or  a  derating. 
Such  an  incentive  is  desirable  because  a 
well  run  plant  and  the  prompt  correction 
of  problems  enhance  safety. 
Unanticipated  transients  and  shutdowns 
challenge  operators  and  safety  systems 
and,  although  with  a  low  probability, 
could  initiate  a  more  serious  event. 

Economic  performance  incentives  can 
encourage  a  utility's  operational 
organization  to  improve  its  performance, 
which  can  help  to  improve  both  safety 
and  economic  performance.  However, 
current  safety  and  economic 
requirements  also  provide  utihties  with 
incentives  to  operate  safe  plants. 

The  current  influence  of  incentive 
plans  on  reactor  safety  is  believed  to  be 
small.  However,  the  Commission's 
concern  with  incentive  plans  is  that,  in 
the  interest  of  real  or  perceived  short- 
term  economic  benefit,  the  utility  might 
hurry  work,  take  short  cuts,  or  delay  a 
shutdown  for  maintenance  in  order  to 
meet  a  deadline,  a  cost  limitation,  or 
other  incentive  plan  factor. 

Therefore,  an  incentive  program  could 
directly  or  indirectly  encourage  the 
utility  to  maximize  measured 
performance  in  the  short  term  at  the 
expense  of  plant  safety  (public  health 
and  safety).  By  keeping  a  reactor  on  line 
when  it  should  be  taken  down  for 
preventive  or  corrective  maintenance 
and  by  using  shortcuts  or  compressed 
work  schedules  to  minimize  down  time, 
the  licensee  could  decrease  the  margin 
of  safety. 

Adverse  Effects  on  Plant  Operation  and 
Public  Health  and  Safety 

Some  specific  features  of  incentive 
plans  now  used  by  some  States  could 
adversely  affect  public  health  and 
safety,  lliese  features  are  (1)  Sharp 
thresholds  between  rewards  and 
penalties  (or  between  penalties  and  null 
zones,  or  rewards  and  null  zones)  and 
(2)  performance  measurements  that 
have  short  time  intervals.  The  NRC 
believes  that  these  features  should  not 
be  allowed  to  prompt  licensees  to 
operate  a  plant  when  it  should  be  shut 
down  for  safety  reasons. 

A  sharp  threshold  is  a  situation  in 
which  a  licensee  narrowly  misses  a 
target  capacity  factor  and  must  bear  a 
large  part  or  all  of  the  resulting 
replacement  power  costs.  By  creating  a 
sharp  threshold  in  its  incentive  program, 
a  State  could  prompt  a  licensee  to 
continue  to  operate  a  plant  to  achieve  a 
target  capacity  factor  in  order  to  avoid 
the  large  replacement  power  cost  or  to 
earn  a  substantial  reward.  This  type  of 
incentive  could  divert  attention  from 
safe  plant  operation.  To  minimize  these 
effects,  States  should  consider 
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implanned  plant  outage,  or  a  derating. 
Such  an  incentive  is  desirable  because  a 
well  run  plant  and  the  prompt  correction 
of  problems  enhance  safety. 
Unanticipated  transients  and  shutdowns 
challenge  operators  and  safety  systems 
and,  although  with  a  low  probability, 
could  initiate  a  more  serious  event. 

Economic  performance  incentives  can 
encourage  a  utility's  operational 
organization  to  improve  its  performance, 
which  can  help  to  improve  both  safety 
and  economic  performance.  However, 
current  safety  and  economic 
requirements  also  provide  utilities  with 
incentives  to  operate  safe  plants. 

The  current  influence  of  incentive 
plans  on  reactor  safety  is  believed  to  be 
small.  However,  the  Commission's 
concern  with  incentive  plans  is  that,  in 
the  interest  of  real  or  perceived  short- 
term  economic  benefit,  the  utility  might 
hurry  work,  take  short  cuts,  or  delay  a 
shutdown  for  maintenance  in  order  to 
meet  a  deadline,  a  cost  limitation,  or 
other  incentive  plan  factor. 

Therefore,  an  incentive  program  could 
directly  or  indirectly  encourage  the 
utility  to  maximize  measured 
performance  in  the  short  term  at  the 
expense  of  plant  safety  [public  health 
and  safety).  By  keeping  a  reactor  on  line 
when  it  should  be  taken  down  for 
preventive  or  corrective  maintenance 
and  by  using  shortcuts  or  compressed 
work  schedules  to  minimize  down  time, 
the  licensee  could  decrease  the  margin 
of  safety, 

Adverse  Effects  on  Plant  Operation  and 
Public  Heal  til  and  Safety 

Some  specific  features  of  incentive 
plans  now  used  by  some  States  could 
adversely  affect  public  health  and 
safety.  These  features  are  (1)  Sharp 
thresholds  between  rewards  and 
penalties  (or  between  penalties  and  null 
zones,  or  rewards  and  null  zones]  and 
(2)  performance  measurements  that 
have  short  time  intervals.  The  NRC 
believes  that  these  features  should  not 
be  allowed  to  prompt  licensees  to 
operate  a  plant  when  it  should  be  shut 
down  for  safety  reasons. 

A  sharp  threshold  is  a  situation  in 
which  a  licensee  narrowly  misses  a 
target  capacity  factor  and  must  bear  a 
large  part  or  all  of  the  resulting 
replacement  power  costs.  By  creating  a 
sharp  threshold  in  its  incentive  program, 
a  State  could  prompt  a  licensee  to 
continue  to  operate  a  plant  to  achieve  a 
target  capacity  factor  in  order  to  avoid 
the  large  replacement  power  cost  or  to 
earn  a  substantial  reward.  This  type  of 
incentive  could  divert  attention  from 
safe  plant  operation.  To  minimize  these 
effects,  States  should  consider 


incorporating  a  reasonably  broad  null 
zone  of  acceptable  performance  in 
which  no  rewards  or  penalties  are 
imposed. 

Performance  measurements  for  short- 
term  intervals  would  encourage  the 
licensee  to  focus  on  a  short  term  target 
or  performance  goals  such  as  a  higher 
capacity  factor  or  availabiUty  factor. 
This  target  could  become  the  primary 
focus,  diverting  attention  from  long-term 
goals  of  reliability  and  operational 
safety.  In  contrast,  performance 
measurements  for  long-term  intervals 
would  prompt  the  utility  to  follow  sound 
maintenance  and  operational  practices 
to  improve  operating  performance.  For 
example,  an  incentive  program  could 
include  a  three  or  four  year  period  with 
a  rolling  average  capacity  factor 
evaluation  period  and  could  account  for 
other  factors  such  as  refueling  outages, 
inclement  weather  and  other  periodic 
events.  Short-term  measurements  tend 
to  make  safety  and  economic  goals 
conflict  with  each  other,  while  long-term 
measurements  tend  to  make  the  two 
goals  complementary. 

Other  Special  Features  or  Ratemaking 
Actions  That  Cause  NRC  Concern. 

The  Conmiission  is  also  concerned 
about  undue  reliance  on  NRC's  SALP 
ratings  in  EPI  programs  and  about  any 
State  public  utility  commission's  undue 
reliance  on  a  utility's  corrective  actions 
following  an  incident  to  justify  the 
disallowance  of  costs  related  to  the 
incident. 

Sharp  thresholds  and  short-term 
performance  measures  coupled  with 
substantial  reliance  on  NRC's  SALP 
ratings  can  adversely  affect  safety  and 
present  several  major  concerns.  First, 
the  NRC's  SALP  ratings  assist  the  NRC 
and  hcensees  in  identifying  trends  and 
areas  of  performance  that  should 
receive  a  more  detailed  assessment,  in 
assessing  the  safety  of  the  performance 
at  individual  facilities,  and  in 
communicating  to  the  licensee. 
Therefore,  these  ratings  address 
selected  areas  of  licensee  activity,  but 
do  not  necessarily  cover  all  significant 
performance  areas.  Further,  the  scores 
and  ratings  are  not  based  on  absolute 
quantitative  considerations,  and 
therefore  produce  numerical  scores  that 
are  of  limited  significance.  The  NRC 
expects  licensees  to  focus  on  the  facts  in 
the  SALP  report,  the  issues  identified, 
and  the  apparent  root  causes  of 
problems.  By  determining  financial 
rewards  or  punishments  for  the  licensee 
based  on  SALP.  the  State  may  cause  the 
licensee  to  focus  on  improving  the 
numerical  scores  instead  of  addressing 
the  underlying  issues,  where  the  focus 
should  be.  If  the  Issues  identified  In 
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SALP  reports  are  obscured  by  concerns 
over  the  financial  consequences 
incurred  as  a  result  of  those  ratings,  the 
process  may  not  achieve  the  desired 
objective  and  may  instead  prompt  a 
licensee  to  take  corrective  actions  that 
produce  rapid  results  rather  than  taking 
those  that  yield  the  highest  increase  in 
safety  in  the  long  term.  Undue  emphasis 
on  performance  indicators  in  an 
Incentive  program  could  prompt  a 
license  to  improve  the  scores  by  taking 
inappropriate  actions  rather  than  by 
identifying  and  correcting  underiying 
safety  conditions.' 

The  Commission  is  also  concerned 
about  State  public  utihty  commission 
ratemaking  actions  that  might  be     • 
interpreted  as  penalizing  a  utility  for 
improving  its  own  procedures  or 
methods  of  operation.  For  example, 
where  a  State  public  utility  commission 
observes  that  a  utility  has  modified  its 
procedures  following  an  incident,  infers 
from  the  utility's  actions  that  the  original 
procedures  must  ha\'e  been  inadequate, 
end  then  disallows  certain  costs  on  the 
basis  of  such  assumed  inadequacies,  the 
utility  will  have  a  strong  disincentive 
voluntarily  to  enhance  or  improve  its 
operations  and  procedures  in  the  future. 
Such  State  public  utility  commission 
action  can  discourage  utilities  from 
making  needed  improvements  in 
procedures  and  operations  and,  thus, 
can  be  detrimental  to  the  long-terra 
safety  of  operation. 

Continued  NRC  Monitoring  Program 

The  NRC  will  periodically  survey 
FERC  and  State  regulatory  commissions 
that  regulate  the  utihty  rates  of  power 
reactors  to  identify  any  new  programs 
or  substantial  changes  in  existing 
programs  and  to  ascertain  how  the 
programs  have  been  implemented,  and 
to  determine  if  large  penalties  have  been 
imposed. 

We  will  update  the  survey  annually. 
We  will  periodically  assess  the 
frequency  of  the  surveys  to  determine 
the  need  to  adjust  the  schedule. 


'  For  further  information  on  existing  economic 
Incentive  program*  and  the  possible  effect  of  such 
programs  on  nuclear  safety,  see  NUREG/CR-491t, 
Incentive  Regulation  of  Nuclear  Power  Plants  by 
State  Regulators,  1991.  Copies  of  NfUREG/CR-4911 
may  be  purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  P.O. 
Box  37082,  Washington.  DC  20013-7082.  Copies  ara 
also  available  from  the  National  Technical 
Information  Service,  5285  Port  Royal  Road. 
Springfield,  VA  22161.  A  copy  is  also  available  for 
public  inspection  or  copying  at  the  NRC  Public 
Document  Room,  2120  L  Street.  NW.  Washington. 
DC. 


Licensees  and  Utility  Commissions 
Urged  To  Inform  NRC  of  Program 
Initiatives 

The  NRC  needs  to  be  informed  of  EPI 
programs  that  are  being  planned  by 
State  regulatory  commissions  and  that 
can  affect  safety.  Information  on  these 
programs  enables  the  Commission  to 
judge  not  only  whether  they  could 
adversely  affect  safety  but  also  whether 
they  could  enhance  safety.  A  number  of 
commenters  supported  certain  features 
of  an  EPI  program.  The  Commission  has 
reviewed  these  features  and  believes 
State  Public  UUlity  Commissions  (PUCs) 
may  want  to  consider  these  features  in 
establishing  programs  that  prompt 
licensees  to  both  economically  and 
safely  operate  nuclear  power  plants. 
These  features  include  (1)  capacity 
factor  targets  based  upon  industry's 
average  performance  to  account  for 
problems  throughout  the  industry,  (2) 
equal  opportunities  for  rewards  and 
penalties.  (3)  the  "banking"  of  superior 
performance  to  offset  lower 
performance,  and  (4)  using  performance 
measures  of  the  entire  system  instead  of 
those  for  a  specific  unit.  Frequently,  the 
Slates  develop  these  programs  in 
coordination  with  regulated  utilities. 
Therefore,  the  NRC  will  request  by 
generic  letter  that  Ucensees  report 
whenever  these  commissions  develop  or 
substantially  revise  EPIs.  The  NRC  also 
will  ask  FERC  and  the  State  utility 
regulatory  commissions  to  discuss  with 
the  NRC  initiatives  to  impose  or  change 
an  EPI  program  that  applies  to  an  NRC 
licensee.  The  NRC  will  take  these 
actions  in  order  to  gain  information  on 
the  principal  features  of  the  program  so 
that  the  NRC  can  assess  the  extent  to 
which  the  program  will  affect  plant 
safety.  Further,  by  a  generic  letter,  the 
NRC  will  request  licensees  to  report  the 
rewards  and  penalties  assessed  through 
these  programs  as  they  occur.  A  free 
exchange  of  information  between  the 
NRC  and  the  agencies  with  economic 
jurisdiction  over  nuclear  utilities  will 
help  the  NRC  and  those  agencies  to 
work  together  to  achieve  the  goals  of  the 
safe  and  economic  operation  of  nuclear 
power  plants. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  July  1991. 

For  the  Nuclear  Regulatory  Gjinmiision. 
Samuel  J.  Chilk, 
Secretary  of  the  Commission. 
[PR  Doc.  91-17484  Filed  7-23-91;  8:45  amj 
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( Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
61.  issued  to  Connecticut  Yankee 
Atomic  Power  Company  (CYAPCO.  the 
licensee),  for  operation  of  the  Haddam 
Neck  Plant,  located  in  Middlesex 
County,  Connecticut. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  will  revise 
Technical  Specification  (TS)  Section 
5.6.1.1.  "Spent  Fuel"  and  add  Technical 
Specification  5.ai.2,'"New  Fuel."  The 
Technical  Specification  changes  will 
allow  for  the  storage  of  zircaloy  clad 
fuel  in  the  new  and  spent  fuel  storage 
racks.  The  proposed  action  is  in 
accordance  with  the  licensee's 
amendment  request  dated  March  4. 1991. 

The  Need  for  the  Proposed  Action 

During  the  upcoming  refueling  for 
Cycle  17  CYAPCO  will  begin  to  use 
zircaloy  dad  fuel  instead  of  stainless 
steel  clad  fuel.  The  plant  needs  this  TS 
change  to  store  fi^sh  and  irradiated 
zircaloy  clad  fuel  in  the  new  and  spent 
fuel  storage  racks. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS.  The  current  analysis  considers 
the  storage  of  Zircaloy-4  dad  fuel 
assemblies  in  both  the  new  and  spent 
fuel  racks.  The  staff  has  reviewed  the 
methods  and  models  for  this  analysis 
and  has  determined  that  they  are 
acceptable.  The  criticality  analysis 
considered  various  acddent  conditions. 
All  appropriate  biases  and  uncertainties 
were  included  in  the  design  basis 
analysis  for  preventing  criticality 
outside  the  reactor.  Based  on  the  review 
of  the  analysis  the  staff  has  concluded 
that  the  Haddam  Neck  Plant  meets  the 
design  basis  criteria  for  preventing 
criticality  outside  the  reactor,  that  there 
is  a  95  percent  probability  at  a  95 
percent  confidence  level  that  the 
effective  multiplication  factor  of  the  fuel 
assembly  will  be  no  greater  than  a95 
when  fully  moderated  by  unborated 
water  and  no  greater  than  0.98  when 
moderated  by  reduced  hydrogenous 
material.  The  TS  change  will  not 
increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 


effluents  that  may  be  released  offsite. 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impact*  assodated  with 
this  proposed  TS  amendment. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
amendment  involves  featiires  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  condudes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  conduded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
amendment,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  prindpal 
alternative  to  the  amendment  would  be 
to  deny  the  amendment  request.  Such 
action  would  not  enhance  the  protection 
of  the  environment  and  would  result  in 
unjustified  cost  to  the  hcensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
Haddam  Neck. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 


Finding  of  No  Significant  Impad 

Based  upon  the  environm 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  March  4. 1991.  This  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street.  NW.. 
Washington.  DC  20555,  and  at  the 
Russell  Library,  123  &x)ad  Street 
Middletown,  Connecticut  06547. 

Dated  at  Rockville.  Marylaitd.  this  17th  day 
of  July  1991. 


For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects— l/II,  Office  ofNoclear 
Reactor  Regulation. 
(PR  Doc.  91-17528  Filed  7-23-91:  8:45  amj 
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Power  Authority  of  the  State  of  New 
York;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  50.71, 
"Maintencuice  of  records,  making  of 
reports,"  subsection  (e)(4],  and  certain 
requirements  of  10  CFR  50.54, 
"Conditions  of  licenses,"  subsection 
(a)(3),  to  the  Power  Authority  of  the 
State  of  New  York  (PASNY/Ucensee)  for 
the  James  A.  FitzPatrick  Nudear  Power 
Plant  located  at  the  licensee's  site  in 
Oswego  County,  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  Ucensee  would  be  exempted  from 
the  requirements  of  10  CFR  50.7i; 
subsection  {e)(4),  to  the  extent  that  a 
one-time  extension  for  submittuig  the 
annual  update  of  the  FSAR  would  be 
granted  from  the  currently  required 
submittal  date  of  July  22, 1991,  to 
January  22, 1992,  which  is  a  six-month 
extension.  The  licensee  would  also  be 
exempted  from  the  requirements  of  10 
CFR  50.54.  subsection  (a)(3)  to  the  extent 
that  a  one-time  extension  for  submitting 
annual  changes  to  the  quality  assurance 
rogiam  description  contained  in  the 
would  be  granted  from  the 
currently  required  submittal  date  of  July 
22. 1991,  to  January  22, 1992.  which  is  a 
six-month  extension.  All  future  FSAR 
updates  and  quality  assurance  program 
description  changes  will  be  submitted 
on  an  annual  basis  by  the  July  22  date. 

The  Need  for  the  Proposed  Action 

The  current  licensing  workload  for  the 
FitzPatrick  plant  in  addition  to 
difficulties  hi  finding  qualified  personnel 
to  fill  an  abnormally  high  number  of 
vacancies  in  licensing  engineering 
positions,  have  contributed  to  the  need 
for  exemption  from  10  CFR  50.71(e)(4) 
and  10  CFR  50.54(a)(3).  Furthermore, 
additional  time  is  necessary  to  ensure 
that  extensive  improvements,  designed 
to  enhance  the  quality  and  clarity  of  the 
FSAR.  are  incorporated  into  the  next 
update.  These  improvements  include  the 
complete  revision  of  chapter  14,  "Safety 


Analysis,"  and  the  upgradi 
FSAR  system  drawings. 

The  licensing  workload  1 
FitzPatrick  plan  includes  tl 
issues: 

1.  Individual  Plant  Evalu 
(Generic  Letter  88-20). 

2.  Mark  I  Containment  H 
Vent. 

3.  Service  Water  System 
(Generic  Letter  89-13). 

4.  Station  Blackout  Anal 

5.  ATWS  Rule  diversity. 

6.  Motor  Operated  Valve 
(Generic  Letter  88-10). 

7.  Thermal  Hydraulic  St£ 

8.  Intergranular  Stress  C( 
Cracking  (Generic  Letter  8« 

9.  Spent  Fuel  Pool  Expan 

10.  Licensing  Actions  Re( 
Refueling. 

11.  Power  Update. 

12.  24-Month  Operating  ( 
The  stated  licensing  acti' 

important  to  the  continued 
efficient  operation  of  the  Fi 
plant  and  have  therefore  re 
priority  over  the  annual  upi 
FSAR  and  the  quality  assui 
program  description  contai; 
FSAR,  which  are  administr 
requirements. 

An  increased  burden  on  l 
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from  difficulties  in  finding  c 
personnel  to  fill  an  abnorm, 
number  of  vacancies  in  lice 
engineering  positions.  The  1 
made  every  effort  to  fill  the 
as  soon  as  they  occurred.  Ir 
vacancies  to  date  in  1991  ht 
one-third  of  the  authorized '. 
engineering  positions.  The  1 
initiated  corrective  actions 
compensate  for  this  shortag 
personnel  by  hiring  three  cc 
engineers  and  two  summer 
These  additional  personnel 
a  positive  impact  on  the  eff( 
reduce  the  current  FitzPatri( 
workload. 

Scheduler  exemption  is  ai 
to  provide  additional  time  ti 
total  revision  of  FSAR  chap 
"Safety  Analysis,"  and  to  fa 
FSAR  improvements.  The  ol 
the  safety  analyses  in  chapt 
FSAR  is  to  evaluate  the  abil 
plant  to  mitigate  the  conseq 
postulated  accident  without 
hazard  to  the  health  and  saf 
public.  The  revisions  to  this 
result  in  the  following  impro 

1.  The  transient  response ; 
be  enlarged  for  legibility  an( 
them  more  suitable  for  licen 
training. 

2.  The  transient  and  accid 
for  the  fuel  reloads  will  be  a 
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dryland,  this  17th  day 


For  the  Nuclear  Regulatory  Commission. 
|ohn  F.  Stoli, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects— I/II,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  91-17528  Filed  7-23-91;  8:45  am} 
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Power  Authority  of  ttte  State  of  New 
York;  Environmental  Assessment  and 
Finding  of  No  Significant  Inipact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  50.71, 
"Maintenance  of  records,  making  of 
reports,"  subsection  (e)(4).  and  certain 
requirements  of  10  CFR  50.54, 
"Conditions  of  licenses,"  subsection 
(a)(3),  to  the  Power  Authority  of  the 
State  of  New  York  (PASNY/licensee)  for 
the  James  A.  FitzPatrick  Nuclear  Power 
Plant,  located  at  the  licensee's  site  in 
Oswego  County,  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  licensee  would  be  exempted  from 
the  requirements  of  10  CFR  50.71. 
subsection  (e)(4),  to  the  extent  that  a 
one-time  extension  for  submitting  the 
annual  update  of  the  FSAR  would  be 
granted  from  the  currently  required 
submittal  date  of  July  22, 1991.  to 
January  22, 1992,  which  is  a  six-month 
extension.  The  licensee  would  also  be 
exempted  from  the  requirements  of  10 
CFR  50.54,  subsection  (a)(3)  to  the  extent 
that  a  one-time  extension  for  submitting 
annual  changes  to  the  quality  assurance 
rogiiam  description  contained  in  the 
would  be  granted  from  the 
currently  required  submittal  date  of  July 
22, 1991.  to  January  22, 1992.  which  is  a 
six-month  extension.  All  future  FSAR 
updates  and  quahty  assurance  program 
description  changes  will  be  submitted 
on  an  aimual  basis  by  the  July  22  date. 

The  Need  for  the  Proposed  Action 

The  current  licensing  workload  for  the 
FitzPatrick  plant,  in  addition  to 
difficulties  in  flnding  qualified  personnel 
to  fill  an  abnormally  high  number  of 
vacancies  in  licensing  engineering 
positions,  have  contributed  to  the  need 
for  exemption  from  10  CFR  50.71(e)(4) 
and  10  CFR  50.54(a)(3).  Furthermore, 
additional  time  is  necessary  to  ensure 
that  extensive  improvements,  designed 
to  enhance  the  quality  and  clarity  of  the 
FSAR.  are  incorporated  into  the  next 
update.  These  improvements  include  the 
complete  revision  of  chapter  14,  "Safety 


Analysis,"  and  the  upgrading  of  many 
FSAR  system  drawings. 

The  licensing  workload  for  the 
FitzPatrick  plan  includes  the  following 
issues: 

1.  Individual  Plant  Evaluation 
(Generic  Letter  88-20). 

2.  Mark  I  Containment  Hardened 
Vent. 

3.  Service  Water  System  Evaluation 
(Generic  Letter  89-13). 

4.  Station  Blackout  Analysis. 

5.  ATWS  Rule  diversity. 

6.  Motor  Operated  Valve  Operability 
[Generic  Letter  8ft-10). 

7.  Thermal  Hydraulic  Stability. 

8.  Intergranular  Stress  Corrosion 
Cracking  (Generic  Letter  88-01). 

9.  Spent  Fuel  Pool  Expansion. 

10.  Licensing  Actions  Required  for 
Refueling. 

11.  Power  Update. 

12.  24-Month  Operating  Cycle. 
The  stated  licensing  activities  are 

important  to  the  continued  safe  and 
efficient  operation  of  the  FitzPatrick 
plant  and  have  therefore  received 
priority  over  the  armual  updates  of  the 
FSAR  and  the  quality  assurance 
program  description  contained  in  the 
FSAR.  which  are  administrative 
requirements. 

An  increased  burden  on  the 
FitzPatrick  licensing  staff  has  resulted 
from  difficulties  in  finding  qualified 
personnel  to  fill  an  abnormally  high 
number  of  vacancies  in  licensing 
engineering  positions.  The  licensee  has 
made  every  effort  to  fill  these  vacancies 
as  soon  as  they  occurred.  In  spite  of  this, 
vacancies  to  date  in  1991  have  exceeded 
one-third  of  the  authorized  Hcensing 
engineering  positions.  The  licensee  has 
initiated  corrective  actions  to 
compensate  for  this  shortage  of  qualified 
personnel  by  hiring  three  contract 
engineers  and  two  summer  interns. 
These  additional  persormel  should  have 
a  positive  impact  on  the  efforts  to 
reduce  the  current  FitzPatrick  licensing 
workload. 

Scheduler  exemption  is  also  requested 
to  provide  additional  ti-me  to  complete  a 
total  revision  of  FSAR  chapter  14. 
"Safety  Analysis,"  and  to  facilitate  other 
FSAR  improvements.  The  objective  of 
the  safety  analyses  in  chapter  14  of  the 
FSAR  is  to  evaluate  the  ability  of  the 
plant  to  mitigate  the  consequences  of  a 
postulated  accident  without  undue 
hazard  to  the  health  and  safety  of  the 
public.  The  revisions  to  this  chapter  will 
result  in  the  following  improvements: 

1.  The  transient  response  figures  will 
be  enlarged  for  legibility  and  to  make 
them  more  suitable  for  hcensed  operator 
training. 

2.  The  transient  and  accident  analyses 
for  the  fuel  reloads  will  be  added. 
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3.  The  existing  (Cycle  1)  analyses  will 
be  retained  since  they  are  the  original 
licensing  basis  of  the  FitzPatrick  plant. 

4.  The  format  will  be  revised  to 
facilitate  updates  required  by  futher 
reload  cores. 

Another  FSAR  improvement  which 
requires  additional  time  to  implement  is 
the  replacement  of  many  of  the  FSAR 
flow  diagrams  with  new  drawings  which 
are  consistent  with  current  computer 
generated  Operating  Procedure  (OP)  and 
Process  and  Instrument  (P&ID) 
drawmgs.  The  new  OP,  P&ID,  and  FSAR 
drawings  incorporate  differing  levels  of 
detail  overlaid  on  a  common  base 
drawing  using  computer  aided  drafting 
techniques.  This  improves  the 
consistency  of  all  major  plant  drawing 
used  for  plant  operator  training. 

It  was  determined  that  additional  time 
would  be  required  by  the  FitzPatrick 
licensing  staff  to  prepare  the  annual 
update  to  the  FSAR  and  the  annual 
changes  to  the  quality  assurance 
program  description  contained  in 
chapter  17  of  the  FSAR.  The  additional 
six  months  would  provide  the  licensee 
with  the  time  required  to  perform  a 
detailed  review  of  the  revisions,  and 
ensure  that  the  updated  FSAR  is  correct, 
complete  and  of  higher  quahty. 

En  vironmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  constitutes  a 
six-month  delay  in  the  annual  update  of 
the  FSAR  and  the  annual  changes  to  the 
quality  assurance  program  description 
contained  in  chapter  17  of  the  FSAR. 
The  requested  exemption  is  temporary 
and  is  necessary  to  allow  a  detailed 
review  of  the  updated  material  to  be 
conducted.  This  detailed  review  will 
assure  a  more  complete  and  correct 
FSAR.  The  additional  time  will  also 
allow  inclusion  of  the  extenive  revisions 
to  chapter  14  and  the  improved  FSAR 
system  drawings. 

The  licensee  has  made  a  good  faith 
effort  to  comply  with  the  regulations  by 
initiating  corrective  actions,  both  short- 
term  and  long/term,  to  improve  its 
submittals  and  ensure  that  similar 
exemptions  will  not  be  necessary  in  the 
future.  Therefore,  the  exemption  would 
only  provide  temporary  relief  from  the 
applicable  regulations. 

Based  on  the  considerations  discussed 
above,  the  staff  concludes  that  granting 
the  proposed  exemption  will  not 
increase  the  probability  of  an  accident 
and  will  not  result  in  any  post-accident 
radiological  releases  significantly  in 
excess  of  those  previously  determined 
for  James  A.  FitzPatrick  Nuclear  Power 
Plant.  The  proposed  exemption  would 
not  otherwise  affect  radiological  plant 


effluents,  nor  result  in  any  significant 
occupational  exposure.  In  addition,  the 
exemption  does  not  affect  non- 
radiological  plant  effiuents  and  has  no 
other  environmental  impact. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  non-radiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  grater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  exemption  would  be  to  require 
rigid  compliance  with  the  scheduler 
requirements  of  10  CFR  50.71(e)(4)  for 
the  FSAR  update  and  10  CFR  50.54(a)(3) 
for  the  QA  program  description  changes. 
Such  action  would  not  enhance  the 
protection  of  the  environmental  and 
could  result  in  an  unsatisfactory 
submittal  lacking  all  the  required 
information  specified  in  the  regulations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
for  the  James  A.  FitzPatrick  Nuclear 
Power  Plant."  dated  March  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
submittal  that  supports  the  proposed 
exemption  discussed  above.  The  NRC 
staff  did  not  consult  other  agencies  or 
persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
envommental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letters  dated 
June  28, 1991,  and  July  12  1991.  These 
letters  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  Reference 
and  Documents  Department,  Penfield 
Library.  State  University  of  New  York, 
Oswego,  New  York. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  July  1991. 
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For  the  Nuclear  Regulatory  Commission. 

Robert  A.  Capra. 

Director,  Project  Directorate  I-l  Diviaioa  of 

Reactor  Projects-I/U.  Office  of  Nuclear 

Reactor  Regulations. 

(FR  Doc.  91-17529  Filed  7-23-91;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards,  Sut>committee  on 
Extreme  External  Pttenomena;  Meeting 

The  ACRS  Subcommittee  on  Extreme 
External  Phenomena  will  hold  a  meeting 
on  August  7. 1991,  room  P-110,  7920 
Norfolk  Avenue.  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance.  The  agenda  for  the 
subject  meeting  shall  be  as  follows: 

Wednesday.  August  7,  1991 — 8:X)  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
results  of  the  Diablo  Canyon  Long-Term 
Seismic  Program. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  their  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
the  nuclear  industry,  their  respective 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Elpidio  G.  Igne  (telephone 
301/492-8192)  between  7:30  a.m.  and 
4:15  p.m.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
that  may  have  occurred. 


Dated:  July  15. 1991. 
Gary  R.  Quittadumber, 

Chief.  Nuclear  Reactors  Branch. 

[FR  Doc  91-7485  Filed  7-23-91;  8:45  am) 
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Advisory  Committee  on  Reactor 
Safegtiards,  Suttcommlttee  on 
Advanced  Reactor  Designs;  Meeting 

The  Subcommittee  on  Advanced 
Reactor  Designs  will  hold  a  meeting  on 
August  6. 1991,  room  P-110.  7920  Norfolk 
Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday.  August  6. 
1991 — 8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  review  the 
modular  high-temperature  gas  cooled 
reactor  (MHTGR)  and  the  power  reactor 
innovative  small  module  fPRISM) 
designs  sponsored  by  DOE. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the  - 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  Its  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  NRC  staff,  their 
consultants.  Department  of  Energy  and 
their  contractors,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Medhat  El-Zeftawy 
(telephone  301/492-9901)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 


advised  of  any  chaitges  in  schedule,  etc., 
that  may  have  occurred. 

Dated:  July  10, 1991. 
Gary  R.  Quittscfaretlwr, 
Chief  Nuclear  Reactors  Branch. 
[FR  Doc.  91-17527  Filed  7-23-91;  8:45  am] 
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Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Public  Law  (P.L)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L.  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  July  1. 1991 
through  July  12, 1991.  The  last  biweekly 
notice  was  published  on  July  10, 1991  (56 
FR  31427). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendment  To  Facility  Operating 
License  And  Proposed  No  Significant 
Hazards  Consideration  Determination 
And  Opportunity  For  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  eadi 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 


considered  in  making  any  fii 
determination.  The  Commiss 
normally  make  a  final  deten 
unless  It  receives  a  request  f 
hearing. 

Written  comments  may  be 
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of  requests  for  hearing  and  p 
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with  the  Commission's  "Rule 
Practice  for  Domestic  Licensi 
Proceedings"  in  10  CFR  Part ; 
Interested  persons  should  coi 
current  copy  of  10  CFR  2.714 
available  at  the  Commission' 
Docimient  Room,  the  Celman 
2120  L  Street  NW.,  Washing! 
20555  and  at  the  Local  Public 
Room  for  the  particular  facili 
If  a  request  for  a  hearing  or  p 
leave  to  intervene  is  filed  by 
date,  the  Commission  or  an  A 
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by  the  Commission  or  by  the 
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As  required  by  10  CFR  2.71 
petition  for  leave  to  intervene 
forth  with  particularity  the  ini 
the  petitioner  in  the  proceedii 
how  that  interest  may  be  affe 
results  of  the  proceeding.  The 
should  specifically  explain  thi 
why  intervention  should  be  p( 
with  particular  reference  to  tli 
following  factors:  (1)  the  natiu 
petitioner's  right  under  the  Ac 
made  a  party  to  the  proceedir 
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advised  of  any  changes  in  schedule,  etc., 
that  may  have  occurred. 

Dated:  July  16, 1991. 
Gary  R.  Quittschreiber. 

Chief.  Nuclear  Reactors  Branch. 

(FR  Doc.  91-17527  Filed  7-43-91;  8:45  am] 
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Biweekly  Notice  Applications  and 
Amendments  to  Operating  Ucenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L)  97^15. 
the  Nuclear  Regulatory  Commission  (the 
Commission]  is  publishing  this  regular 
biweekly  notice.  P.L.  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  July  1. 1991 
through  July  12, 1991.  The  last  biweekly 
notice  was  published  on  July  IQ,  1991  (56 
FR  31427). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendment  To  Facility  Operating 
License  And  Proposed  No  Significant 
Hazards  Consideration  Determination 
And  Opportunity  For  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.9Z  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3] 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  eadi 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 


considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
OfTice  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda.  Maryland 
from  7:30  a.m.  to  4.15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington.  U.C.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  August  23. 1991.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who    ' 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  Intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington.  DC 
20555  and  at  the  Local  Public  Document 
Room  for  the  particular  facility  involved. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
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nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  In 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  emended 
petition  must  satisfy  the  specifidty 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  tlie  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  "contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  considcrpfion.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 


If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  dcte.-mination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expirntion  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington,  D.C..  by 
the  above  dale.  Where  petitions  are 
filed  during  the  last  ten  (10]  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missi  uri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commissioa  Washington. 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
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absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for' 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  D.C.. 
and  at  the  local  public  document  room 
for  the  particular  facility  involved. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Nfiddlesex  County, 
Connecticut 

Date  of  amendment  request:  April  8, 
1991 

Description  of  amendment  request- 
The  proposed  amendment  will  change 
the  following  sections  of  the  Technical 
Specifications: 

a.  3/4.1.3,  Movable  Control 
Assemblies, 

b.  3/4.3.1,  Table  4.3-1. 

c.  3/4.5.1,  ECCS  Subsystems— Tavg 
Greater  Than  or  Equal  to  350°  F  and 
Table  4.5-1, 

d.  3/4.7.6,  Fire  Suppression  Systems, 

e.  3/4.7.9,  Feedwater  Isolation  Valves 
and  Table  3.7-6. 

f.  3/4.9.2,  Instnmientation, 

g.  3/4.9.4,  Containment  Building 
Penetrations, 

h.  3/4.9.8,  Residual  Heat  Removal  and 
Coolant  Recirculation 

i.  3/4.10.2,  Physics  Test,  and 

j.  BASES— 3/4.7.6,  Fire  Suppression 
Systems  and  BASES—  3/4.9.4, 
Containment  Building  Penetrations 

These  changes  are  corrections  to 

Amendment  No.  125  and  are 
administrative  in  nature. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

SURVEILLANCE-REQUIREMENT  4.1.3.1 
and  4.1.3.2  on  page  3/4  1-19  have  been 
renumbered  to  4.1.3.1.1  and  4.1.3.1.2 
respectively  for  consistency  and  to  avoid 
confusion  with  SURVEILLANCE 
REQUIREMENT  4.1.3.2  on  page  3/4  1-21. 

SintVEILLANCE  REQUIREMENT  4.5.1.fll) 
has  had  the  word  "and"  added  between  the 
words  "automatic"  and  "manual"  to  clarify 
the  intent  of  the  requirement. 

Nomenclature  changes  to  the  fire 
protection  section  (Technical  Specification  3/ 
4.7.6]  are  proposed  to  provide  consistency 


between  the  PMMS,  station  procedures, 
system  drawings  and  technical  speciHcations. 

These  proposed  changes  are  administrative 
in  nature  and  do  not  affect  the  intent  of  the 
Technical  Specifications.  There  are  no  failure 
modes  associated  with  the  changes  nor  are 
any  design  basis  accidents  Impacted  by  the 
changes. 

The  proposed  change  to  TABLE 
NOTATION  (2)  makes  the  Technical 
Specifications  consistent  with  the  new 
nuclear  instrumentation  system  (NIS) 
hardware  and  Technical  Specifications  that 
were  approved  in  Amendment  No.  125.  The 
old  NIS  associated  with  Note  2  in  Table  4.3-1 
had  overpower  trips  set  at  25%,  74%  and  109% 
rated  power.  The  new  NIS  has  trips  set  at  19, 
29.  39.  49.  59.  69,  79.  89,  99.  and  109%  rated 
power.  The  accident  analyses  assume  that 
the  overpower  trip  is  recalibrated  to  be 
within  9%  of  the  steady  state  power  level 
prior  to  event  initiation.  Removing  the  16,  65 
and  100%  exceptions  does  not  change  the 
analyses'  assumptions  since  these  were 
required  for  the  old  NIS.  The  proposed 
change  still  requires  an  overpower  trip  within 
9%  and  a  daily  calorimetric  measurement  to 
be  performed.  Thus,  the  proposed  change 
does  not  impact  the  consequences  or 
probability  of  the  Main  Steam  Line  Break, 
Control  Rod  Ejection,  Excess  Steam  Flow, 
Control  Rod  Withdrawal  and  Isolated  or 
Idled  Loop  Startup  Accidents. 

The  ECCS  is  not  affected  by  the  proposed 
changes.  TABLE  4.5-1  contains  valves  that 
receive  an  SIAS  following  a  LOCA  and  must 
be  tested  to  verify  that  they  actuate  to  their 
correct  position.  Valve  LD-TV-230  is  being 
removed  from  this  table  since  it  receives  a 
high  containment  pressure  signal  rather  than 
an  SIAS  and  is  tested  as  a  containment 
isolation  valve  under  Technical  Specification 
4.6.3.  Since  this  valve  is  tested  by  another 
Technical  Specification,  testing  under 
Technical  Specification  4.5.1  is  redundant 
and  unnecessary.  Valves  SW-MOV-1  and  2 
are  being  added  to  TABLE  4.5-1  to  reflect  a 
recent  modification  which  causes  these 
valves  to  close  on  an  SIAS  following  a 
LOCA.  Testing  these  valves  provides  greater 
assurance  that  they  will  be  able  to  perform 
these  safety  functions.  Since  these  proposed 
changes  do  not  affect  the  ECCS,  it  is  able  to 
perform  its  safety  functions.  Thus,  these 
proposed  changes  do  not  impact  the 
consequences  or  probability  of  a  previously 
analyzed  accident. 

The  proposed  change  adds  ACTION 
statement  "c"  to  LCO  3.7.9  to  allow  3  loop 
operation  when  a  main  feedwater  isolation 
motor  operated  valve  (MOV)  is  inoperable, 
provided  the  MOV  or  its  associated 
downstream  manual  isolation  valve  is  closed. 
The  list  of  manual  isolation  valves  has  been 
added  to  TABLE  3.7-6.  The  proposed  change 
to  allow  3  loop  operation  when  a  main 
feedwater  isolation  MOV  is  inoperable  does 
not  impact  the  Main  Steam  Line  Break  and 
Steam  Generator  Tube  Rupture  accident 
analyses.  These  accidents  have  been 
analyzed  for  3  loop  operation.  Thus,  this 
proposed  change  does  not  impact  the 
consequences  or  probability  of  these  design 
basis  accidents. 

The  proposed  change  to  Technical 
Specification  3/4.9.2  revises  the  current 


ACTION  statement  "a"  and  makes  it  "b"  and 
a  new  ACTION  statement  "a"  is  added.  The 
addition  of  an  ACTION  statement,  to 
suspend  core  alterations  is  the  required  NIS 
is  inoperable,  will  ensure  that  the  monitors 
are  available  to  detect  an  accident  during 
fuel  movement.  Thus,  there  is  no  impact  on 
the  consequences  or  probability  of  a  fuel 
handling  accident. 

The  proposed  change  to  require  a  minimum 
number  of  bolts  to  hold  the  equipment  hatch 
door  in  the  closed  position  during  core 
alterations  ensures  that  the  containment 
twundary  will  be  maintained.  The  18  bolts 
are  required  to  be  torqued  to  withstand  the 
stress  on  the  hatch  following  a  loss  of  the 
decay  heat  removal  (DHR)  system  in 
conjunction  with  the  effect  of  a  safe 
shutdown  earthquake  (SSE).  This  will  ensure 
that  the  hatch  door  is  closed  and  secured 
making  the  containment  a  leak  tight  barrier. 
Thus,  the  consequences  or  probability  of  a 
fuel  handling  accident  will  not  be  impacted 
since  the  containment  barrier  will  be  intact. 

The  proposed  change  to  SURs  4.9.8.1  and 
4.9.8.2.1  deletes  the  requirement  that  the  RHR 
flowrate  be  at  least  2000  gpm.  This  change  is 
being  proposed  because  cooling  flowrate 
requirements  are  a  function  of  time  from 
shutdown  and  cooling  water  temperature. 
RHR  flowrates  of  2000  gpm,  especially  during 
the  winter,  could  cause  excessive  cooling  of 
the  RCS.  Also,  during  midloop  operations, 
high  flowrates  could  result  in  vortexing  and 
air  entrainment  in  the  RHR  pump  suction 
which  could  disable  the  pump.  Removing  this 
requirement  will  not  impact  the 
consequences  of  a  loss  of  DHR  because  the 
Technical  Specification  definition  of  MODE  6 
requires  the  average  reactor  coolant 
temperature  to  be  below  140'  F  and  therefore 
adequate  cooling  will  be  maintained  by 
adjusting  the  flowrate  appropriately.  In 
addition,  removing  this  requirement  will  not 
impact  the  consequences  of  a  fuel  handling 
accident. 

The  proposed  change  to  the  reactor  trip 
setpoint  in  LCO  3.10.2(b)  from  23%  to  19%  of 
RATED  THERMAL  POWER  makes  the 
setpoint  consistent  with  the  new  NIS.  As 
discussed  above,  the  new  NIS  was  previously 
reviewed  and  approved  in  Amendment  No. 
Lowering  the  trip  setpoint  does  not  negatively 
impact  the  consequences  or  probability  of  the 
Main  Steam  Line  Break,  Control  Rod  Ejection, 
Excess  Steam  Flow,  Control  Rod  Withdrawal 
and  Isolated  or  Idled  Loop  Startup  Accidents. 

For  these  reasons,  the  proposed  changes  do 
not  increase  the  probability  or  consequences 
of  any  accident  previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  that 
previously  analyzed. 

The  renumbering  of  SUR  "4.1.3.1"  and 
"4.1.3.2"  to  "4.1.3.1.1"  and  "4.1.3.1.2" 
respectively  will  maintain  consistency  and 
avoid  confusion  with  SUR  4.1.3.2. 

Replacing  the  word  "adjustment"  with 
"skewed"  and  deleting  the  words  ". .  .at 
power  levels  other  than  16%,  65%,  and  100% 
RATED  THERMAL  POWER"  are  considered 
editorial  changes  and  provide  consistency 
with  new  overpower  trip  setpoints. 


The  addition  of  the  word  "at 
in  nature  and  intended  to  claril 
requirement  of  SUR  4.5.1.f(l). 

Removal  of  valve  LD-TV-23C 
4.5-1  alleviates  redundancy  of  i 
addition  of  valves  SW-MOV-1 
a  completed  modification. 

All  proposed  changes  to  the 
suppression  systems  section  pr 
nomenclature  consistency  betv 
PMMS,  station  procedures,  sys 
and  technical  specifications. 

Addition  of  an  action  statem 
3/4.9.2  corrects  an  oversight  wl 
Haddam  Neck  Plant  converted 
format. 

Changing  the  minimum  numt 
required  to  hold  the  containroei 
hatch  door  from  16  to  18  suppoi 
normal  and  mid-loop  refueling  i 
This  change  is  consistent  with 

Deletion  of  the  minimum  200( 
requirement  in  MODE  6  reflect! 
the  specific  RHR  flow  required 
decay  heat  it  variable,  depends 
time  after  shutdown,  and  previi 
history. 

Changing  the  percent  of  RAT 
POWER  from  23%  to  19%  provic 
consistency  with  the  overpowei 
approved  by 

Amendment  No.  125  to  thi 
Neck  Plant  Technical  Specif 

Changes  to  the  BASES  sectio: 
suppression  systems  and  contai 
building  penetrations  provide  fc 
of  the  proposed  changes  alread; 

There  are  no  new  faikre  mod 
with  any  of  the  proposed  chang 
no  changes  in  the  way  the  plant 
or  in  the  operation  of  equipmen 
the  design  Insis  accidents.  Thei 
potential  for  an  unanalyzed  ace 
created. 

3.  Involve  a  significant  reduct 
margin  of  safety. 

The  intent  of  the  Technical  Sf 
for  the  proposed  changes  remaii 
The  proposed  changes  will  not  i 
protective  boundary  and  do  not 
consequences  of  any  accident  p 
analyzed.  Therefore,  there  is  no 
the  margin  of  safety. 

The  NRC  staff  has  reviewi 
licensee's  analysis  and.  base 
review,  it  appears  that  the  th 
standards  of  10  CFR  50.92(c) 
satisfied.  Therefore,  the  NRC 
proposes  to  determine  that  t] 
amendment  request  involves 
significant  hazards  consider! 
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Esquire,  Day,  Berry  &  Howar 
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Connecticut  06103-3499. 
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ACTION  statement  "a"  and  makes  it  "b"  and 
a  new  ACTION  statement  "a"  is  added.  The 
addition  of  an  ACTION  statement,  to 
suspend  core  alterations  is  the  required  NIS 
is  Inoperable,  will  ensure  that  the  monitors 
are  available  to  detect  an  accident  during 
fuel  movement.  Thus,  there  is  no  impact  on 
the  consequences  or  probability  of  a  fuel 
handling  accident. 

The  proposed  change  to  require  a  minimum 
number  of  bolts  to  hold  the  equipment  hatch 
door  in  the  closed  position  during  core 
alterations  ensures  that  the  containment 
boundary  will  be  maintained.  The  18  bolts 
are  required  to  be  torqued  to  withstand  the 
stress  on  the  hatch  following  a  loss  of  the 
decay  heat  removal  (DHR)  system  in 
conjunction  with  the  effect  of  a  safe 
shutdown  earthquake  (SSE).  This  will  ensure 
that  the  hatch  door  is  closed  and  secured 
making  the  containment  a  leak  tight  barrier. 
Thus,  the  consequences  or  probability  of  a 
fuel  handling  accident  will  not  be  impacted 
since  the  containment  barrier  will  be  intact. 

The  proposed  change  to  SURs  4.9.8.1  and 
4.9.8.2.1  deletes  the  requirement  that  the  RHR 
flowrate  be  at  least  2000  gpm.  This  change  is 
being  proposed  because  cooling  flowrate 
requirements  are  a  function  of  time  from 
shutdown  and  cooling  water  temperature. 
RHR  flowrates  of  2000  gpm,  especially  during 
the  winter,  could  cause  excessive  cooling  of 
the  RCS.  Also,  during  midloop  operations, 
high  flowrates  could  result  in  vortexing  and 
air  entrainment  in  the  RHR  pump  suction 
which  could  disable  the  pump.  Removing  this 
requirement  will  not  impact  the 
consequences  of  a  loss  of  DHR  because  the 
Technical  Specification  definition  of  MODE  8 
requires  the  average  reactor  coolant 
temperature  to  be  below  140'  F  and  therefore 
adequate  cooling  will  be  maintained  by 
adjusting  the  flowrate  appropriately.  In 
addition,  removing  this  requirement  will  not 
impact  the  consequences  of  a  fuel  handling 
accident. 

The  proposed  change  to  the  reactor  trip 
setpoint  in  LCO  3.10.2(b)  from  23%  to  19%  of 
RATED  THERMAL  POWER  makes  the 
setpoint  consistent  with  the  new  NIS.  As 
discussed  above,  the  new  NIS  was  previously 
reviewed  and  approved  in  Amendment  No. 
Lowering  the  trip  setpoint  does  not  negatively 
impact  the  consequences  or  probability  of  the 
Main  Steam  Line  Break,  Control  Rod  Ejection, 
Excess  Steam  Flow,  Control  Rod  Withdrawal 
and  Isolated  or  Idled  Loop  Startup  Accidents. 

For  these  reasons,  the  proposed  changes  do 
not  increase  the  probability  or  consequences 
of  any  accident  previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  that 
previously  analyzed. 

The  renumbering  of  SUR  "4.1.3.1"  and 
"4.1.3.2"  to  "4.1.3.1.1"  and  "4.1.3.1.2" 
respectively  will  maintain  consistency  and 
avoid  confusion  with  SUR  4.1.3.2. 

Replacing  the  word  "adjustment"  with 
"skewed"  and  deleting  the  words  ". .  .at 
power  levels  other  than  16%,  65%,  and  100% 
RATED  THERMAL  POWER"  are  considered 
editorial  changes  and  provide  consistency 
with  new  overpower  trip  setpoints. 


The  addition  of  the  word  "and"  is  editorial 
in  n8»u»*  and  intended  to  clarify  the 
requirement  of  SUR  4.5.1.f(l). 

Removal  of  valve  LD-TV-230  from  TABLE 
4.5-1  alleviates  redundancy  of  testing  and 
addition  of  valves  SW-MOV-1  and  2  reflects 
a  completed  modification. 

All  proposed  changes  to  the  fire 
suppression  systems  section  provide 
nomenclature  consistency  between  the 
PMMS,  station  procedures,  system  drawings, 
and  technical  specifications. 

Addition  of  an  action  statement  to  Section 
3/4.9.2  corrects  an  oversight  when  the 
Haddam  Neck  Plant  converted  to  the  W  STS 
format. 

Changing  the  minimum  number  of  bolts 
required  to  hold  the  containment  equipment 
hatch  door  Erom  16  to  18  supports  both 
normal  and  mid-loop  refueling  operation. 
This  change  is  consistent  with  W  STS. 

Deletion  of  the  minimum  2000  gpm  flow 
requirement  in  MODE  6  reflects  the  fact  that 
the  specific  RHR  flow  required  to  remove 
decay  heat  is  variable,  dependent  on  season, 
time  after  shutdown,  and  previous  operating 
history. 

Changing  the  percent  of  RATED  TliCRMAL 
POWER  from  23%  to  19%  provides 
consistency  with  the  overpower  trip  selpoinis 
approved  by 

Amendment  No.  125  to  the  Haddam 
Neck  Plant  Technical  Specifications. 

Changes  to  the  BASES  section  for  fire 
suppression  systems  and  containment 
building  penetrations  provide  for  clarification 
of  the  proposed  changes  already  stated. 

There  are  no  new  faili;re  modes  associated 
with  any  of  the  proposed  changes.  There  are 
no  changes  in  the  way  the  plant  is  operated 
or  in  the  operation  of  equipment  credited  in 
the  design  Insis  accidents.  Therefore,  the 
potential  for  an  unanalyzed  accident  is  not 
created. 

3.  Involve  a  significant  reduction  In  the 
margin  of  safety. 

The  intent  of  the  Technical  Specifications 
for  the  proposed  changes  remains  unchanged. 
The  proposed  changes  will  not  impact  any 
protective  boundary  and  do  not  affect  the 
consequences  of  any  accident  previously 
analyzed.  Therefore,  there  is  no  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street.  Middletown.  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day.  Berry  &  Howard. 
Counselors  at  Law.  City  Wace.  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stola 


Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213,  Haddam 
Neclc  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request-  July  12, 
1991 

Description  of  amendment  request: 
Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO)  has  proposed  for 
Cycle  16.  a  one-time  exception  to  the  10 
CFR  Part  5a  Appendix  J  Type  B  and  C 
test  requirements  as  specified  in 
Technical  Specification  4.6.1.2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  analyzed.  ITie  current 
leakage  condition  of  the  containment 
extrapolated  from  the  integrated  leak  rate 
test  of  July  7, 1990  has  a  margin  of  72%  below 
the  conservative  safety  Umit  of  0.75  La  and 
79%  below  the  design  leakage  La.  No 
operations  are  known  to  have  occurred  which 
would  suggest  a  significant  degradation  cf 
this  estimate.  There  are  no  design  basis 
accidents  adversely  affected  due  to  this 
change. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  Containment  isolation 
features  limit  the  consequences  of  any 
accident.  The  addition  of  2  to  4  months  to  the 
test  schedule  should  have  no  impact  on  this. 
Since  there  (are)  no  changes  in  the  way  the 
plant  is  operated,  the  potential  for  an 
unanalyzed  accident  is  not  created.  No  new 
failure  modes  are  introduced. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  As  discussed  above,  the 
containment  leakage  determined  within  18 
months  of  the  proposed  4-month  testing 
Interval  extension  provides  reasonable 
assurance  of  a  significant  margin  below  the 
conservative  safety  limit.  Also,  since  the 
change  does  not  affect  the  consequences  of 
any  accident  previously  analyzed  there  is  no 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street.  Middletown.  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire.  Day.  Berry  &  Howard. 
Counselors  at  Law.  City  Place.  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 


Entergy  Operations,  Inc  et  al..  Docket 
No.  50-416,  Grand  Gulf  Nuclear  Station, 
Unit  1,  Gaibome  County,  Mississippi 

Date  of  amendment  request  February 
22. 1991,  as  supplemented  May  24. 1991 

Description  of  amendment  request- 
The  amendment  would  change  the 
Technical  Specifications  by  increasing 
the  required  minimum  usable  fuel  oil  in 
the  diesel  generator  fuel  oil  storage 
tanks  from  57.200  to  62,000  gallons  for 
each  of  the  Division  I  and  the  Division  II 
tanks,  and  from  39,000  to  41,200  gallons 
for  the  Division  III  tank. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

The  Technical  Specifications  specify  a 
mini.Tium  fuel  oil  inventoiy  to  ensure  that  the 
diessl  generators  will  be  able  to  maintain 
power  to  the  necessary  components  and 
systems  for  at  least  seven  days  following  a 
design  basis  accident.  The  seven  day  period 
complies  with  the  requirement*  of  ANSI 
N135-1976  and  should  provide  adequate  time 
for  core  recovery,  accident  mitigation  and  the 
recovery  of  alternate  power  sources  or  a 
replenishment  of  the  fuel  oil  inventory.  The 
proposed  Technical  Specification  change 
ensures  that  the  minimum  usable  fuel  oil 
volume  specified  in  the  Technical 
Specifications  meets  the  seven  day  supply 
requirement  of  the  diesel  generators.  The 
proposed  change  complies  with  the  guidance 
of  Regulatory  Guide  1.137  and  ANSI  N19S- 
1976. 

In  providing  compliance  with  regulatory 
guidance  and  ensuring  the  fuel  oil  supply 
requirements  of  the  diesel  generators  are  met. 
this  change  would  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analysed. 

Accident  analyses  which  incorporate  diesel 
generator  opcrability  and  availability  assume 
that  the  emergency  generator  will  support  the 
requisite  loads.  The  proposed  Technical 
Specification  change  ensures  that  an 
adequate  fuel  oil  inventory  will  be  available 
to  support  the  requisite  loads  for  seven  days. 

Therefore,  the  requested  revisions  will  not 
create  the  possibility  of  a  new  or  different 
accident  from  any  previously  analyzed. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

This  change  will  not  alter  the  margin  of 
safety  currently  realized  by  our 
implementation  of  the  existing  Technical 
Specifications.  As  indicated  in  Table  I  above, 
the  minimum  total  fuel  oil  volume  that  is 
presently  allowed  in  the  Divisions  I  and  II 
tanks  is  65,386  gallons.  This  value  bounds  the 
new  minimum  total  volume  of  64.8S0  gallons. 
In  addition,  the  minimum  total  fuel  oil  volume 
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currently  allowed  for  Division  III  44,134 
gallons.  This  proposed  change  to  the 
Technical  Specifications  only  redefines  the 
values  calculated  for  the  usable  and  unusable 
fuel  oil  volumes.  The  proposed  change  does 
not  alter  the  availability,  operability,  or 
surveillance  requirements  for  the  diesel 
generators. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  amendment  request  and 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  staff  does 
not  agree  with  the  licensee's  conclusion 
in  paragraph  3  of  its  analysis  that  the 
increase  in  required  minimum  quantity 
of  usable  fuel  oil  for  the  diesel 
generators  would  not  alter  the  margin  of 
safety.  The  increased  quantity  of  fuel  oil 
would  be  obtained  by  decreasing  the 
minimum  level  of  oil  in  the  tanks  thus 
reducing  the  available  net  pump  suction 
head  for  the  submerged  oil  transfer 
pumps  from  1  foot  -  4  inches  to  4  inches. 
The  manufacturer  of  the  pumps  has 
recommended  that  for  continuous 
operation,  the  minimum  required  fluid 
level  is  4  inches  above  the  centerline  of 
the  pump  suction  pipe  and  flange.  The' 
inside  diameter  of  the  horizontal  suction 
pipe  and  flange  is  1  inch  thus  providing 
3.5  inches  of  fluid  above  the  suction 
inlet.  The  staff  concludes  that  there 
would  be  a  decrease  in  the  margin  of 
safety  but  that  it  is  not  significant 
because  the  new  minimum  fluid  level 
would  meet  the  piunp  manufacturer's 
recommendation.  Based  on  the  staff's 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406.  S. 
Commerce  at  Washington,  Natchez. 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N.W.,  12th  Floor, 
Washington,  DC  20005-3502 

NRC  Project  Director  Theodore  R. 
Quay 

Entergy  Operations,  Inc..  et  al.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear  Station, 
Unit  1.  Claiborne  County,  Mississippi 

Date  of  amendment  request:  June  25. 
1991 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
a  one  time  extension  of  the  required  test 
interval  for  Overall  Integrated  Leakage 
Rate  Tests  (ILRT)  (Type  A  tests)  as 
specified  in  TS  4.6.1.2.a.  The  amendment 
would  also  delete  the  TS  4.5.1.2.a 


requirement  coupling  the  third  Type  A 
test  to  the  plant  shutdown  for  the  10- 
year  Inservice  Inspection  (ISI)  outage. 
The  submittal  also  requests  an 
exemption  from  10  CFR  Part  50 
Appendix  J  which  requires  the 
performance  of  the  third  Type  A  leak 
test  during  the  shutdown  for  the  10-year 
plant  inservice  inspections  required  by 
Section  50.55a. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

a.  The  proposed  extension  of  the 
surveillance  interval  does  not  increase  the 
chances  of  an  accident  occurring. 
Containment  integrity  is  related  only  to  the 
mitigation  of  Jiccident  consequences,  and 
containment  leakage  is  not  the  precursor  to 
any  analyzed  event  Regarding  accident 
consequences,  extension  of  the  interval  will 
not  affect  the  containment's  ability  to 
maintain  leakage  below  that  assumed  in  the 
safety  analyses.  The  previous  Type  A  tests 
were  completed  successfully,  and  there  have 
been  no  plant  modifications  since  the  last 
test  (other  than  those  requiring  Type  B  or  C 
testing)  which  would  directly  affect  the  test 
results.  Type  B  and  C  testing  of  individual 
penetrations  has  been  satisfactory,  and  there 
have  been  no  pressure  or  temperature 
excursions  in  the  containment  which  could 
have  adversely  affected  containment 
integrity.  There  is  no  change  to  the  testing 
methodology  or  acceptance  criteria.  No  plant 
modifications  which  could  degrade  the  ability 
of  the  containment  to  maintain  leakage 
within  the  assumptions  of  the  safety  analyses 
are  associated  with  this  change,  nor  are  any 
planned. 

b.  The  proposed  decoupling  of  the 
Appendix  J  Type  A  tests  from  the  10-year  ISI 
outage  also  does  not  affect  the  probability  of 
an  accident  occuring  or  the  consequences  of 
any  analyzed  event.  The  coupling  of  the  ILRT 
to  the  ISI  is  not  due  to  any  known  technical 
requirements,  and  does  not  enhance  the 
purpose  of  the  Type  A  test  or  provide 
additional  assurance  of  containment  integrity 
above  the  already  being  demonstrated.  This 
coupling  is  not  assumed  in  any  safety 
analysis. 

c.  Thus,  the  proposed  revision  will  not 
significantly  increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

a.  The  proposed  one-time  extension  of  the 
test  frequency  does  not  affect  the  ILRT 
methodology  or  acceptance  criteria  nor  does 
it  alter  the  physical  containment  structure  or 
boundary  In  any  way.  There  is  no  addition  or 
removal  of  plant  hardware  or  any  changes  to 
test  methodology.  No  new  plant  operating 
modes  are  being  introduced  Results  of 


previous  Appendix  J  test  remain  well  below 
allowable  limits,  and  there  have  been  no 
plant  modification  since  the  last  tests  which 
could  affect  these  results. 

b.  The  decoupling  of  Appendix  J  testing 
from  the  10-year  ISI  outage  does  not  impose 
any  new  requirements  on  plant  operation  or 
testing.  The  test  methods,  hardware,  and 
acceptance  criteria  remain  unchanged.  There 
is  no  identified  safety  significance  associated 
with  the  coupling  of  the  two  test/inspection 
programs  during  the  same  refueling  outage. 

c.  Therefore,  the  proposed  changes  to  the 
Type  A  test  interval  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

a.  Safety  margin  is  established  through  the 
GGNS  [Grand  Gulf  Nuclear  Station]  safety 
analyses  as  reflected  in  the  TS  Limiting 
Conditions  for  Operation.  Containment  leak 
rates  assumed  in  the  safety  analyses  are  not 
increased  by  the  proposed  changes  to  the 
surveillance  interval.  The  acceptance  criteria 
which  must  be  met  to  verify  that  leak  rates 
remain  within  the  assumed  values  are  also 
not  changed.  Although  the  test  frequency  is 
relaxed  for  the  one-time  extension,  no  plant 
modifications  have  been  made  which  would 
invalidate  past  leak  test  results  confirming 
acceptable  containment  integrity.  Further,  no 
such  modifications  are  planned.  Appendix  J 
testing  and  ISI  are  unrelated  with  respect  to 
any  safety  margin,  and  decoupling  of  these 
two  programs  from  the  same  outage  in  no 
way  reduces  the  margin  of  safety  associated 
with  either  program. 

b.  Thus,  this  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  on  the  above  evaluation.  Entergy 
Operations,  Inc.  has  concluded  that  operation 
in  accordance  with  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406,  S. 
Commerce  at  Washington.  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Winston  and  Strawn, 
1400  L  Street.  N.W..  12th  Floor. 
Washington.  DC  20005-3502 

NRC  Project  Director  Theodore  R. 
Quay 
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Description  ofamendm 
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surveillance  test  intervals 
allowed  outage  times  (AC 
instrumentation  associate 
reactor  protection  system 
Emergency  Core  Cooling  I 
(i:CCS),  and  the  isolation 
system. 

Basis  for  proposed  no  s 
hazards  consideration  de, 
As  required  by  10  CFR  50. 
licensee  has  provided  its  i 
issue  of  no  significant  haz 
consideration,  which  is  pr 
below: 

a.  No  significant  increase  L 
or  consequences  of  an  accide 
evaluated  results  from  this  cl 
The  proposed  TS  changes  i 
and  AOTs  for  actuation  instr 
supporting  EGGS,  the  GRBF  (i 
Block  Function],  and  isolatioi 
There  are  no  physical  change 
affected  systems  themselves, 
probability  of  malfunction  of 
Topical  Reports  prepared  by  < 
Electric]  showed  that  for  the  1 
s.-nell  increase  in  the  unavaih 
water  injection  function  whic 
a  slight  increase  in  the  consec 
previously  evaluated  acciden 
upon  EGGS  for  mitigation.  Thi 
unavailability  was  judged  ace 
The  NRC,  In  its  review  of  the 
...,  concurred  with  this  conclui 
changes  proposed  are  consisti 
SERs  (Safety  Evaluation  Repo 
addition.  The  additional  chan; 
by  the  analyses  ...  detailed  in 
request. 

Further,  given  the  resulting  i 
related  plant  scrams  and  test : 
wearout  of  equipment,  the  net 
changes  represent  a  net  Impro 
overall  plant  safety. 

Therefore,  there  is  no  incree 
probability  or  consequences  o 
evaluated  accident  due  to  the 
changes. 

b.  This  change  would  not  cr 
possibility  of  a  new  or  differei 
accident  from  any  previously  i 
Neither  the  design  nor  the  fi 
operation  cf  the  affected  instn 
being  changed.  The  proposed  ( 
involve  a  change  in  the  STIs  a 
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accident  conditions. 

As  stated  ....  reliability  is  no 
the  proposed  changes. 

The  proposed  changes  do  no 
new  modes  of  plant  operation, 
physical  changes,  or  alter  any  ^ 
st'tpoints. 

Therefore,  the  possibility  of  i 
different  kind  of  accident  ft^m 
previously  evaluated  is  not  ere 
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previous  Appendix  }  test  remain  well  below 
allowable  limits,  and  there  have  been  no 
plant  modification  since  the  last  tests  which 
could  affect  these  results. 

b.  The  decoupling  of  Appendix  J  testing 
from  the  10-year  ISI  outage  does  not  impose 
any  new  requirements  on  plant  operation  or 
testing.  The  test  methods,  hardware,  and 
acceptance  criteria  remain  unchanged.  There 
is  no  identified  safety  significance  associated 
with  the  coupling  of  the  two  test/inspection 
programs  during  the  same  refueling  outage. 

c.  Therefore,  the  proposed  changes  to  the 
Type  A  test  interval  will  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated. 

3.  This  change  would  not  involve  a 
significant  reduction  In  the  margin  of  safety. 

a.  Safety  margin  is  established  through  the 
GGNS  (Grand  Gulf  Nuclear  Station]  safety 
analyses  as  reflected  in  the  TS  Limiting 
Conditions  for  Operation.  Containment  leak 
rates  assumed  in  the  safety  analyses  are  not 
increased  by  the  proposed  changes  to  the 
surveillance  interval  The  acceptance  criteria 
which  must  be  met  to  verify  that  leak  rates 
remain  within  the  assumed  values  are  also 
not  changed.  Although  the  test  frequency  is 
relaxed  for  the  one-time  extension,  no  plant 
modifications  have  been  made  which  would 
invalidate  past  leak  test  results  confirming 
acceptable  containment  integrity.  Further,  no 
such  modifications  are  planned.  Appendix  ] 
testing  and  ISI  are  unrelated  with  respect  to 
any  safety  margin,  and  decoupling  of  these 
two  programs  from  the  same  outage  in  no 
way  reduces  the  margin  of  safety  associated 
with  either  program. 

b.  Thus,  this  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  on  the  above  evaluation.  Entergy 
Operations,  Inc.  has  concluded  that  operation 
in  accordance  with  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Library.  Post  Office  Box  1406.  S. 
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Reynolds.  Esquire.  Winston  and  Strawn, 
1400  L  Street.  N.W..  12th  Floor, 
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Description  of  amendment  request: 
This  hcense  amendment  request 
proposes  to  revise  Grand  Gulf  Nuclear 
Station  (GGNS)  Technical  Specifications 
(TS)  3/4.3.2.  3/4.3.3.  3/4.3.6  and 
associated  Bases  to  increase  the 
surveillance  test  intervals  (STIs)  and 
allowed  outage  times  (AOTs)  for  certain 
instrumentation  associated  with  the 
reactor  protection  system,  the 
Emergency  Core  Cooling  Systems 
(IZCCS),  and  the  isolation  actuation 
system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

The  proposed  TS  changes  increase  the  STIs 
and  AOTs  for  actuation  instrumentation 
supporting  ECCS,  the  CRBF  (Control  Rod 
Block  Function],  and  isolation  functions. 
There  are  no  physical  changes  in  any  of  the 
affected  systems  themselves.  Regarding  the 
probability  of  malfunction  of  equipment. 
Topical  Reports  prepared  by  GE  (General 
Electric)  showed  that  for  the  ECCS,  there  is  a 
sr.aell  increase  in  the  unavailability  of  the 
water  Injection  function  which  may  result  in 
a  slight  increase  in  the  consequences  of 
previously  evaluated  accidents  which  rely 
upon  ECCS  for  mitigation.  This  increase  in 
unavailability  was  fudged  acceptable  by  GE. 
The  NRC,  in  its  review  of  the  Topical  Reports 
....  concurred  with  this  conclusion.  The 
changes  proposed  are  consistent  with  these 
SERs  (Safety  Evaluation  Reports] ...  with  one 
addition.  The  additional  change  is  bounded 
by  the  analyses  ...  detailed  In  this  amendment 
request. 

Further,  given  the  resulting  reduction  in  test 
related  plant  scrams  and  test  induced 
wearout  of  equipment,  the  net  effect  of  these 
changes  represent  a  net  Improvement  to 
overall  plant  safety. 

Therefore,  there  is  no  increase  In  the 
probability  or  consequences  of  a  previously 
evaluated  accident  due  to  the  proposed 
changes. 

b.  This  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 
Neither  Ihe  design  nor  the  functional 
operation  cf  the  affected  instrumentation  is 
being  changed.  The  proposed  changes  only 
involve  a  change  in  the  STIs  and  AOTs. 
These  changes  will  not  impact  the  function  of 
monitoring  system  variables  over  their 
anticipated  ranges  for  normal  operation, 
anticipated  operational  occurrences,  or 
accident  conditions. 

As  stated  ....  reliability  is  not  degraded  by 
the  proposed  changes. 

The  proposed  changes  do  not  introduce  any 
new  modes  of  plant  operation,  make  any 
physical  changes,  or  alter  any  operational 
S'jtpoints. 

Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  is  not  created. 
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c.  This  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  changes  do  not  alter  the 
marmer  in  which  safety  limits,  limiting  safety 
system  settings,  or  limiting  conditions  for 
operation  are  determined.  The  impact  of 
reduced  testing,  other  than  as  addressed 
above,  is  to  allow  a  longer  time  interval  over 
which  instrument  uncertainties  (e.g.,  drift) 
may  act.  The  current  affected  Instrumentation 
setpoints  already  account  for  the  effects  of 
drift  and  include  a  sufficient  allowance  to 
tolerate  extensions  of  the  STIs. 
Implementation  of  the  proposed  changes  is 
expected  to  result  in  an  overall  improvement 
in  safety,  as  follows: 

i.  Reduced  testing  will  result  in  fewer 
inadvertent  reactor  trips,  less  frequent 
actuation  of  ESF  components,  and  less 
frequent  distraction  of  operations  personnel, 
ii.  Improvements  in  the  effectiveness  of  the 
operating  staff  in  monitoring  and  controlling 
plant  operation  will  be  realized.  This  is  due 
to  less  frequent  distraction  of  the  operators  to 
attend  to  instrumentation  testing. 

iii.  Longer  repair  times  associated  with 
Increased  AOTs  will  lead  to  higher  quality 
repairs  and  improved  reliability. 

Based  on  the  above  evaluation,  Entergy 
Operations,  Inc.  has  concluded  that  operation 
in  accordance  with  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  cf  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Winston  and  Strawn, 
1400  L  Street,  N.W.,  12th  Floor. 
Washington,  DC  20005-3502 

NRC  Project  Director  Theodore  R. 
Quay 

Florida  Power  Corporation,  ef  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  amendment  request  June  13, 
1991 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  method  of  pH  control  for  the  water 
in  the  reactor  building  emergency  sump 
after  a  postulated  loss-of-coolant 
accident.  The  change  would  delete  the 
specification  for  a  sodium  hydroxide 
spray  additive  and  add  a  specification 
for  the  use  of  trisodium  phosphate 
dodecahydrate  as  the  chemical  forpH 
control.  The  change  would  affect 
Technical  Specification  (TS)  3.6.2.2  and 
TS  Bases  3/4.6.2.2. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  will  not 
significantly  increase  the  probability  of  an 
accident  previously  evaluated  because  the 
pH  of  the  water  in  the  emergency  sump  is 
being  adjusted  with  trisodium  phosphate 
dodecahydrate  (TSP-C)  rather  than  sodium 
hydroxide  (NaOH)  to  be  within  a  range  that 
vail  reduce  the  potential  for  elemental  iodine 
re-evolution  and  long-term  stress  corrosion 
during  the  recirculation  mode  of  E[mergencyJ 
C(ore]  C(oollng]  S(ystem]  operation.  The  use 
of  a  plain  borated  water  spray  rather  than  a 
sodium  hydroxide-borated  water  mixture  in 
the  containment  spray  during  the  initial 
phases  of  a  loss-of-coolant  accident  will  not 
increase  the  consequences  of  an  accident 
previously  evaluated  since  research  has 
shown  that  elemental  iodine  can  be  washed 
from  the  atmosphere  with  borated  water],] 
and  stress  corrosion  from  the  boric  acid  is  not 
a  factor  in  the  short  term. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  function  of  the  TSP-C 
is  the  same  as  NaOH.  The  TSP-C  will  act  as  a 
buffering  agent  to  raise  the  pH  of  the  water  in 
the  containment  emergency  sump  to  at  least 
7.0  before  the  recirculation  phase  of  the  post- 
LOCA  actions  begins.  TSP-C  does  not  create 
a  persormel  safety  hazard  in  Its  handling  as 
does  NaOH. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  TSP-C  will  buffer  the  sump  water 
sufficiently  to  assure  that  the  resulting 
mixture  pH  is  at  least  7.0.  A  pH  at  this  level 
will  be  effective  in  reducing  the  potential  for 
Iodine  re-evolution  during  the  recirculation 
phase  of  the  accident  and  preventing  long- 
term  stress  corrosion. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library.  8619 
W.  Crystal  Street  Crystal  River,  Florida 
32629 

Attorney  for  licensee:  A.  H.  Stephens, 
General  Counsel,  Florida  Power 
Corporation,  MAC  -  A5D,  P.  O.  Box 
14042,  St.  Petersburg.  Florida  33733 

NRC  Project  Director  Herbert  N. 
Berkow 
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Florida  Power  Corporation,  et  al., 
Docket  Na  50-302,  Crystal  River  Unit 
No.  3  Nudear  Generatiiig  Plant,  Citrus 
County,  Florida 

Date  of  amendment  request:  June  20, 
1991 

Description  of  amendment  request: 
The  proposed  amendment  would 
provide  an  alternative  method  for 
detenninin^  the  intervals  for  the  visual 
inspection  of  snubbers.  The  proposed 
alternative  method  is  consistent  with 
guidance  provided  by  Generic  Letter  90- 
09,  "Alternative  Requirements  for 
Snubber  Visual  Inspection  Intervals  and 
Corrective  Action." 

Current  Technical  Specification  (TS) 
4.7.9.1(a)  would  be  replaced  by  new 
specifications  a,  b  and  c  regarding 
Category.  Visual  Inspections  and  Visual 
Inspection  Acceptance  Criteria, 
respectively.  Current  TS  4.7.9.1(b)  does 
not  apply  to  the  Crystal  River  snubber 
system,  and  the  requirement  of  TS 
4.7.9.1(c)  already  exists  in  TS  4i).5.    ■ 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  existing  snubber 
operat>ility  requirements  will  remain  intact. 
The  operability  continues  to  be  maintained 
by  visual  and  functional  testing.  The 
functional  testing  will  continue  to  be 
performed  in  accordance  with  ASME  Section 
XI  requirements.  Visual  inspections  will 
provide  additional  confidence  in  snubber 
operability. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  change  will  not  alter 
plant  configuration  or  change  parameters 
governing  normal  plant  operation.  Snubber 
operability  %vill  continue  to  be  maintained  by 
visual  and  functional  testing. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  to  the  margin  of  safety 
because  the  snubber  system  will  continue  to 
be  fully  capable  of  performing  its  intended 
safety  function.  The  alternate  visual 
inspection  schedule  maintains  the  same 
confidence  level  of  snubber  operabihty  as  the 
existing  schedule. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 


W.  Crystal  Street.  Crystal  River.  Florida 
32629 

Attorney  for  licensee:  A.  H.  Stephens, 
General  Counsel  Florida  Power 
Corporation,  MAC  -  A5D,  P.  O.  Box 
14042.  St.  Petersburg.  Florida  33733 

NRC  Project  Director:  Herbert  N. 
Berkow 

Florida  Power  Corporation,  et  aL, 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
Count}',  Florida 

Date  of  amendment  request:  June  20, 
1991 

Description  of  amendment  request 
The  proposed  amendment  would  add  a 
footnote  to  Technical  Specification  (TS) 
4.6.1.2(d)  to  extend  (one-time  only)  the 
interval  for  Type  B  and  C  leakage 
testing  from  24  to  approximately  27 
months.  The  reason  for  the  proposal  is 
the  extended  duration  of  the  current  fuel 
cycle. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  will  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  additional  time 
between  surveillances  will  not  substantially 
increase  the  leak  rate  of  the  penetrations  and 
valves  to  be  tested.  The  total  leak  rate  is 
expected  to  remain  below  the  allowable 
value  of  0.6  La.  Previous  testing  results  have 
been  within  ten  percent  of  that  value. 

2.  The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  change  will  not  alter 
plant  configuration  or  change  parameters 
governing  normal  plant  operation.  The 
extended  period  for  the  surveillance  will  not 
cause  a  significant  increase  of  the  leakage 
rates  of  systems  and  components  penetrating 
primary  containment. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  to  the  margin  of  safety 
because  no  changes  are  being  made  to  the 
way  the  facility  is  being  operated.  The 
leakage  rate  will  not  significantly  increase 
due  to  the  three-month  extended  period.  The 
allowable  leakage  rates  defined  in  the 
technical  specifications  remain  the  same. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Loco  J  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street  C^^stal  River.  Florida 
32629 


Attorney  for  licensee:  A.  H.  Stephens. 
General  Counsel,  Florida  Power 
Corporation,  MAC  -  A5D.  P.  O.  Box 
14042,  St  Petersburg,  Florida  33733 

NRC  Project  Director  Herbert  N. 
Berkow 

Florida  Power  Corporation,  et  el.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant.  Citrus 
County,  Florida 

Date  of  amendment  request:  June  25. 
1991 

Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
footnote  to  the  channel  calibration 
surveillance  requirement  for  the 
following  instrumentation  functions: 

1.  Reactor  Protection  System,  "RCS 
Outlet  Temperature  -  High" 

2.  Remote  Shutdown  Monitoring, 
"Reactor  Coolant  Temperature  -  Th" 

3.  Post-Accident  Monitoring,  "Reactor 
Coolant  Outlet  Temperature" 

TTie  footnote  would  allow  a  one-time 
extension  of  the  surveillance  interval  for 
performing  a  channel  calibration  of 
these  instrument  functions  until  Refuel 
8.  Refuel  8  is  currently  scheduled  for 
April  30. 1992  to  June  25. 1992.  Without 
the  extension,  the  channel  calibration  of 
these  instrument  functions  would  be 
required  no  later  than  April  1992.  This 
amendment  affects  the  following 
portions  of  the  Technical  Specifications 
(TS):  TS  4.3.1.1.1.  Table  4J-1  Functional 
Unit  3;  TS  4J.3.5.  Table  4.3.6  Instrument 
2;  and  TS  4.3.3.6.  Table  4.3-7  Instrument 
4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

[Tjhe  proposed  change  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated.  The  instrument 
functions  addressed  by  this  change  are  not 
assumed  as  the  primary  means  of  mitigating 
any  design  basis  accidents  for  Crystal  River 
Unit  3.  The  Instruments  will  continue  lo 
perform  consistent  with  design  assumptions 
for  the  functions  assumed  to  be  provided. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  proposed 
change  does  not  alter  the  manner  in  which 
the  (T]echnical  [Sjpecificetion  surveillance  is 
performed.  The  change  only  affects  the  next 
performance  date  for  the  surveillance. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety  because  the  instruments  will 
continue  to  be  fully  capable  of  performing 
their  design  basis  functions. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  50.92(c)  are  s 
Therefore,  the  NRC  staff  p 
determine  that  the  amendi 
involves  no  significant  ha: 
consideration. 

Local  Public  Document 
location:  Coastal  Region  L 
W.  Crystal  Street.  Crystal 
32629 

Attorney  for  licensee:  A 
General  Counsel.  Florida  I 
Corporation.  MAC  -  A5D. 
14042.  St  Petersburg.  Flori 

NRC  Project  Director  H 
Berkow 

Florida  Power  and  Light  C 
Docket  Nos.  50-250  and  50 
Pobt  Plant  Units  3  and  4, 1 
Florida 

Date  of  amendment  reqi 
1991 

Description  ofamendme 
The  proposed  amendment; 
Technical  Specification  4.7 
verification  of  the  heat  exc 
surveillance  curves  by  perl 
component  cooling  water  ( 
exchanger  performance  tes 
average  reactor  coolant  sy 
temperature  of  at  least  547 
to  entering  Mode  2.  The  tes 
would  more  accurately  refl 
exchanger  performance  un 
proposed  conditions  and  tl 
exchanger  performance  wc 
confirmed  prior  to  reactor  i 
Basis  for  proposed  no  si^ 
hazards  consideration  dete 
As  required  by  10  CFR  50.9 
licensee  has  provided  its  ai 
issue  of  no  significant  haza 
consideration,  which  is  pre 
below: 

1.  Operation  of  the  facility  ir 
with  the  proposed  amendment 
involve  a  significant  increase  i 
probabili'y  or  consequences  ol 
previously  evaluated. 

[These]  change[3j  [do]  not  k 
minimum  equipment  requiremi 
plant  operating  parameters.  C( 
exchanger  performance  monitc 
contuiue  to  assure  CCW  systei 
Prior  to  the  performance  of  the 
exchanger  performance  test  th 
performance  every  12  hours  of 
surveillance  described  in  Tech 
Specification  4.7.2.a  verifies  thi 
system's  capabihty  lo  remove  I 
basis  heat  loads.  Verification  o 
exchanger  performance  prior  t( 
mode  2  ensures  that  sufficient  i 
capacity  is  available  for  contin 
of  safety-related  equipment  du: 
conditions  as  described  in  the  1 
Ainalysis]  R[eportJ.  Therefore, 
change  does  not  affect  the  prot 
consequences  of  accidents  prei 
analyzed. 

2.  Operation  of  the  facility  in 
with  the  proposed  amendment[ 
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Attorney  for  licensee:  A.  H.  Stephens, 
General  Counsel,  Florida  Power 
Corporation.  MAC  -  A5D.  P.  O.  Box 
14042,  St  Petersburg,  Florida  33733 

NRC  Project  Director  Herbert  N. 
Berkow 

Florida  Power  Corporation,  et  aU 
Docket  Na  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant.  Citrus 
County,  Florida 

Date  of  amendment  request:  June  25, 
1991 

Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
footnote  to  the  channel  calibration 
surveillance  requirement  for  the 
following  instrumentation  functions: 

1.  Reactor  Protection  System,  "RCS 
Outlet  Temperature  -  High" 

2.  Remote  Shutdown  Monitoring, 
"Reactor  Coolant  Temperature  -  Th" 

3.  Post-Accident  Monitoring,  "Reactor 
Coolant  Outlet  Temperature" 

The  footnote  would  allow  a  one-time 
extension  of  the  surveillance  interval  for 
performing  a  charmel  calibration  of 
these  instrument  functions  until  Refuel 
8.  Refuel  8  is  currently  scheduled  for 
April  30, 1992  to  June  25. 1992.  Without 
the  extension,  the  channel  calibration  of 
these  instrument  functions  would  be 
required  no  later  than  April  1992.  This 
amendment  affects  the  following 
portions  of  the  Technical  Specifications 
(TS):  TS  4.3.1.1.1,  Table  4J3-1  Functional 
Unit  3;  TS  4J.3.5.  Table  4.3.6  Instrument 
2;  and  TS  4.3.3.6,  Table  4.3-7  Instrument 
4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

[T]he  proposed  change  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated.  The  instrument 
functions  addressed  by  this  change  are  not 
assumed  as  the  primary  means  of  mitigating 
any  design  basis  accidents  for  Crystal  River 
Unit  3.  The  instruments  will  continue  lo 
perform  consistent  with  design  assumptions 
for  the  functions  assumed  to  be  provided. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  proposed 
change  does  not  alter  the  manner  in  which 
the  (T]echnical  [Sjpecificetion  surveillance  is 
performed.  The  change  only  affects  the  next 
performance  date  for  the  surveillance. 

3.  Involve  a  signiflcant  reduction  in  the 
margin  of  safety  because  the  instnunents  will 
continue  to  be  fully  capable  of  performing 
their  design  basis  functions. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

LocaJ  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street.  Crystal  River.  Florida 
32629 

Attorney  for  licensee:  A.  H.  Stephens. 
General  Counsel.  Florida  Power 
Corporation.  MAC  -  A5D,  P.  O.  Box 
14042,  St,  Petersburg,  Florida  33733 

NRC  Project  Director  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  amendment  request-  June  21, 
1991 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
Tecfmical  Specification  4.7.2.b  to  permit 
verification  of  the  heat  exchanger 
surveillance  curves  by  performing 
component  cooling  water  (CCW)  heat 
exchanger  performance  tests  with  an 
average  reactor  coolant  system 
temperature  of  at  least  547*  F  and  prior 
to  entering  Mode  2.  The  test  results 
would  more  accurately  reflect  the  heat 
exchanger  performance  under  the 
proposed  conditions  and  the  heat 
exchanger  performance  would  be 
confirmed  prior  to  reactor  criticality. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment[s]  would  not 
involve  a  significant  increase  in  the 
probabili'y  or  consequences  of  an  accident 
previously  evaluated. 

(These]  change(3]  (do)  not  revise  any 
minimum  equipment  requirements  nor  any 
plant  operating  parameters.  CCW  heat 
exchanger  performance  monitoring  will 
continue  to  assure  CCW  system  operability. 
Prior  to  the  performance  of  the  heat 
exchanger  performance  test,  the  satisfactory 
performance  every  12  hours  of  the 
surveillance  described  in  Technical 
Specification  4.7.2.a  verifies  the  CCW 
system's  capabihty  to  remove  the  design 
basis  heat  loads.  Verification  of  CCW  heat 
exchanger  performance  prior  to  entry  into 
mode  2  ensures  that  sufficient  cooling 
capacity  is  available  for  continued  operation 
of  safety-related  equipment  during  accident 
conditions  as  described  in  the  FjinalJ  S[afefy] 
A[naly8is)  Rfeport).  Therefore,  the  proposed 
change  does  not  affect  the  probability  or 
consequences  of  accidents  previously 
analyzed. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment(8]  would  not 
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create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

No  new  types  of  equipment  are  added  by 
(these)  change(s].  The  proposed  change[s) 
[introduce]  no  changes  in  operation  or  new 
modes  of  operation.  The  ability  of  the  CCW 
system  to  provide  the  appropriate  heat 
removal  capability  is  maintained. 

3.  Operation  of  the  facility  in  accordance 
Kith  the  proposed  amendment[8j  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

CCW  heat  exchanger  performance  upon 
entry  into  mode  4  is  confirmed  by  verifying 
that  the  I[ntake]  C[oohng)  W[aterl 
temperat'ore  is  below  the  limits  identified  by 
heat  exchanger  performance  curves  based  on 
historical  post<leaning  data.  By  performing 
heat  exchanger  performance  tests  prior  to 
entry  into  mode  2,  CCW  operability  and 
satisfactory  heat  exchanger  performance  is 
confirmed  prior  to  reactor  criticality.  Prior  to 
t'le  performance  of  the  heat  exchanger 
performance  test,  the  satisfactory 
performance  every  12  hours  of  the 
surveillance  described  in  Technical 
Specification  4.7.2.a  verifies  the  CCW 
system's  capability  to  remove  the  design 
basis  heat  loads.  Based  on  the  above,  the 
proposed  amendment[s]  (do)  not  involve  a 
IJgnificant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library.  Florida  International 
University.  Miami.  Florida  33199 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzer.  P.C.  1615 
L  Sti-eet,  N.W..  Washington.  D.C.  20036 

NRC  Project  Director  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50  251.  Turkey 
Point  Plant  Units  3  and  4,  Dade  County. 
Florida 

Date  of  amendment  request:  July  2. 
1991 

Description  of  amendment  request- 
The  proposed  amendments  would  revise 
the  Turkey  Point  Technical 
Specifications  (TS)  to  reflect  results 
from  the  pre -operational  testing  of  the 
new  battery  chargers  which  were 
installed  as  part  of  the  Emergency 
Power  System  (EPS)  Enhancement 
Project.  During  the  pre-operational 
testing  phase,  the  licensee  determined 
that  under  low  load  conditions,  the 
battery  chargers  will  not  consistently 
share  load  within  10%  of  their  rating. 
The  Turkey  Point  DC  bus  system 
consists  of  four  DC  buses  shared 
between  the  two  imlts.  With  one  unit  in 


Modes  5  or  6.  one  or  more  of  the  DC 
buses  may  have  reduced  load  and  the 
associated  battery  chargers  may  not  be 
sharing  the  load  within  10%. 

The  proposed  amendments  would 
revise  the  surveillance  requirement  for 
the  battery  chargers  to  require 
verification  of  load  carrying  capability 
for  each  battery  charger  instead  of 
determining  consistent  load  sharing. 
These  changes  affect  TS  4.8.2.1.a.2  and 
TS  Bases  3/4.8.1.  3/4.8.2.  and  3/4.8.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(OJperation  in  accordance  with  the 
proposed  amendment[s]  would  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change[s]  [do]  not  revise  or 
alter  the  minimum  equipment  requirements 
nor  any  plant  operating  parameters.  The 
revised  surveillance  requirement  relating  to 
the  battery  chargers  diuing  two  chargers  per 
D.C.  bus  operation,  will  ensure  the  ability  to 
verify  battery  charger  operability.  Battery 
charger  load  sharing  is  not  required  for  the 
safety  related  function  of  the  chargers  for 
Turkey  Point  and  verification  of  charger 
ciurent  and  voltage  is  a  more  appropriate 
determination  of  battery  charger  operabiUty. 
Deleting  the  requirement  for  battery  charger 
load  sharing  within  10%  does  not  alter  the 
capability  to  detect  any  battery  charger 
failures  which  would  prevent  the 
performance  of  its  safety  related  function. 
[These]  change[s]  [do]  not  affect  assumptions 
contained  in  plant  safety  analyses  or  the 
physical  design  of  the  plant,  nor  do  they 
affect  Technical  Specifications  that  preserve 
safety  analysis  assumptions.  Therefore,  the 
proposed  change(8]  [do]  not  affect  the 
probability  or  consequences  of  accidents 
previously  analyzed. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change[8j  [do]  not  involve 
die  addition  of  any  new  type  of  equipment  or 
create  any  new  modes  or  changes  in 
operation.  Battery  charger  load  sharing  is  not 
required  for  the  safety  related  function  of  the 
chargers  for  Turkey  Point  and  verification  of 
charger  current  and  voltage  is  a  more 
appropriate  determination  of  battery  charger 
operability.  Deleting  the  requirement  for 
battery  charger  load  sharing  within  10%  does 
not  alter  the  capability  to  detect  any  battery 
charger  failures  which  would  prevent  the 
performance  of  its  safety  related  function. 

The  proposed  change(8)  [ensure]  the  ability 
cf  the  battery  chargers  to  provide  the 
appropriate  charging  capability  and  [ensure] 
that  the  operability  requirements  of  TS  3.8.2.1 
are  met.  [These]  change[8]  [do]  not  affect  any 
safety  analysis  assumptions,  or  physical 
modifications  to  the  facility.  Therefore,  the 
proposed  changels]  [do]  not  create  the 
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possibility  of  a  new  or  different  kind  af 
accident 

(3]  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change(s]  [present]  a  revised 
method  to  verify  or  demor.strate[.j  as 
appropriate,  that  the  battery  chargers  are 
operating  correctly.  This  method  ensures  the 
operabihty  requirements  of  TS  3.B.2.1  are  met. 
without  compromising  the  safety  margin 
deHned  in.  and  maintained  by,  the  Technical 
Specifications.  Therefore,  the  proposed 
amendmentfs]  [do]  not  involve  a  significant 
redaction  in  the  margin  of  safety. 

Based  on  the  above.  FPL  has  determined 
that  the  proposed  amendment  request  does 
not  (1)  involve  a  significant  increase  in  the 
probabihty  or  consequences  of  an  accident 
previously  evaluated.  (2)  create  the 
probability  of  a  new  or  different  kind  of 
accident  fi'om  any  accident  previously 
evaluated,  or  (3}  involve  a  significant 
reduction  in  a  margin  of  safety;  and  therefore 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami,  Florida  33199 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzer,  P.C,  1615 
L  Street  N.W.,  Washington.  D.C.  20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

Iowa  Electric  Light  and  Power  Company. 
Docket  No.  50-331.  Duane  Arnold  Energy 
Center,  Linn  County.  Iowa 

Date  of  amendment  request 
December  13, 1990 

Description  of  amendment  request: 
The  amendment  would  revise  the 
Operating  License  and  Technical 
Specifications  by  replacing  the  existing 
license  condition  on  fire  protection  with 
the  standard  license  condition  and 
removing  unnecessary  fire  protection 
requirements  from  the  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1).  This  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  proposed  amendment  does  not  aSect 
the  substance  of  the  Fire  Protection  Program 
at  the  DAEC.  System  operability 
requirements,  compensatory  (remedial) 
actions,  inspection/ testing  requirements,  fire 


brigade  staffing  and  reporting  requirements 
will  remain  as  before  but  are  located  in  the 
DAEC  Updated  FSAR.  with  the  exception  of 
the  fire  brigade  staffing  requirement 
excluding  two  members  of  the  shift  crew.  An 
FSAR  change  has  been  prepared  which 
stipulates  that  two  members  of  the  shift  crew 
are  excluded  from  fire  brigade  manning.  This 
FSAR  change  has  been  Implemented  at  the 
DAEC,  and  will  be  included  with  our  annual 
FSAR  update  required  by  10  CFR  50.71(e)  in 
June  1991. 

The  configuration  and  operation  of  fire 
protection  systems  at  the  DAEC  are 
unchanged  by  this  proposed  amendment. 
Institution  of  the  standard  license  condition 
will  ensure  that  proposed  changes  to  the  Fire 
Protection  Program,  as  described  in  the 
Updated  FSAR.  are  reviewed  against  the 
criteria  contained  in  10  CFR  50.59  to 
determine  whether  an  onreviewed  safety 
question  exists  prior  to  implementing  such 
changes.  In  effect  changes  to  the  DAEC  Fire 
Protection  Program  may  be  made  without 
prior  NRC  approval  only  if  the  change  does 
not  adversely  affect  the  ability  of  the  DAEC 
to  achieve  and  maintain  safe  shutdown  in  the 
event  of  a  fire.  The  additional  Technical 
Specification  requirements  assigning  the 
review  of  the  DAEC  Fire  Protection  Program 
and  implementing  procedures  to  the 
Operations  commiUee  reinforce  current  Fire 
Protection  Program  policy  at  the  DAEC. 

2).  This  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

This  proposed  amendment  does  not  affect 
the  substance  of  the  Fire  Protection  Program 
at  the  DAEC.  System  operability 
requirements,  compensatory  (remedial) 
actions,  inspection/testing  requirements,  fire 
brigade  staffing  and  reporting  requirements 
will  remain  as  before.  The  bases  for  fire 
protection  as  defined  by  the  DAEC  Fire 
Hazards  Analysis  will  not  change  as  a  result 
of  this  proposed  license  amendment.  This 
proposed  amendment  relates  to  the 
acceptability  of  administrative  relocation  of 
DAEC's  Fire  Protection  Program  requirements 
fro.Ti  Technical  Specifications  to  the  FSAR. 
No  new  or  different  kinds  of  fire  hazards  not 
previously  considered  by  the  Fire  Hazards 
Analysis  are  created  by  the  administrative 
changes  that  would  be  implemented  by  the 
proposed  amendment.  Institution  of  the 
standard  license  condition  will  ensure  that 
proposed  changes  to  the  Fire  Protection 
Program  are  reviewed  against  the  criteria 
contained  in  10  CFR  50.59  to  determine 
whether  an  unreviewed  safety  question 
exists  prior  to  implementing  sudi  changes. 
The  additional  Technical  Specification 
requirements  reinforce  current  Fire  Protection 
Program  policy  at  the  DAEC. 

3).  This  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety.  This  proposed  amendment  does  not 
affect  the  substance  of  the  Fire  Protection 
Program  at  the  DAEC.  System  operability 
requirements,  compensatory  (remedial) 
actions.  Inspection/testing  requirements,  fire 
brigade  staffing  and  reporting  requirements  • 
will  remain  as  before.  The  configuration  and 
operation  of  fire  protection  systems  at  the 
DAEC  are  imchanged  by  this  proposed 


amendment.  Changes  to  the  DAEC  Fire 
Protection  Program  will  be  controlled  by  the 
standard  Ucense  condition,  administrative 
Technical  Specifications  and  prior  review 
under  10  CFT^  50.59.  The  required  review  of 
proposed  changes  under  10  CFR  50.59  will 
ensure  that  the  ability  to  achieve  and 
maintain  safe  shutdown  in  the  event  of  a  fire 
is  not  adversely  affected  and  the  margin  of 
safety  is  not  reduced  when  evaluated  against 
the  bases  contained  in  the  Updated  FSAR. 

Since  the  function  and  substance  of 
DAEC's  Fire  Protection  Program  have  not 
changed  and  adequate  controls  to  ensure  that 
changes  to  the  program  are  made  under  10 
CFR  50.59,  the  probability  or  consequences  of 
an  accident  previously  evaluated  is  not 
significantly  increased,  no  new  or  different 
kinds  of  accidents  are  introduced,  and  the 
existing  margin  of  safety  is  not  significantly 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Uxal  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.E.,  Cedar  Rapids,  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman. 
Esquire.  Kathleen  H.  Shea.  Esqaire, 
Newman  and  Holtzinger,  1615  L  Street, 
N.W.,  Washington,  D.C.  20036. 

NRC  Project  Director:  John  N. 
Hannon. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold  Energy 
Center.  Linn  County,  Iowa 

Date  of  amendment  request:  February 
22, 1991,  supplemented  with  additional 
information  June  14, 1991. 

Description  of  amendment  request: 
The  amendment  would  revise  the  Dow 
and  discharge  pressure  requirements  for 
annual  fire  pump  Surveillance 
Requirement  4.13.B.l.e.  In  addition,  it 
would  revise  the  Bases  for  Section  3.13 
to  include  a  reference  to  safety-related 
equipment  and  delete  excessive  detail 
regarding  pump  sizing  criteria. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  values  for  the  fire  pump  fk)w 
rale  and  discharge  pressure  requirements 
accurately  reflect  the  pump  requirements  for 
the  worst-case  system  demand  as  set  forth  in 
Branch  Technical  Position  APCSB  9.5-1  and 


invalve  no  diange  in  the  interpr 
industry  standards  of  these  reqi 

The  proposed  pump  perfsrma 
requireroenteireflect «  modifical 
Fire  Protection  System  installed 
1991.  and  information  gained  frc 
review  of  the  current  system  co: 
This  modification  was  installed 
accordanoe  Mritfa  approved  desi| 
and  significantly  reduced  the  he 
associated  with  Sprinkler  Syste 
aUoiws  the  fiie  pumps  to  supply 
pressure  andjflow  rafte  for^pnn 
at  a  lower  pump  discharge  presi 
within  the  operating iimits  of  eii 
.pump. 

The  proposed  changes  lo  the] 
Section  a.13  are  administrative  < 
involve  any  increase  in  Ihe  prot 
consequences  of  an  accident  pn 
evaluated. 

2^  The  proposed  amendment  i 
create  the  possibility  of  a  new  t 
kind  of  accident  fixini  any  preuii 
evaluated. 

The  revision  to  the  annual  fin 
Surveillance  Requirements  refle 
rate  and  discharge  pressure  nee 
supply  the  worst-caae  ^stem  di 
does  not  create  the  potential  ioi 
accidents  net  previously  cevalua 

The  proposed  changes  to  the : 
Section  3.13  are  administrative  i 
create  the  possibiUty  of  a  new  c 
kind  of  accident  from  any  previi 
evaluated. 

3)  The  prqposed  amendment  i 
involve  a  significant  reduction  i 
of  safety. 

The  revision  of  the  annual  fin 
Surveillance  Requirements  refle 
rate  and  discharge  pressure  nee 
supply  the  worst-case  system  di 
does  not  involve  a  (eduction  in < 
safety. 

The  proposed  changes  to  thei 
Section  3.13  are  administrative  i 
involve  a  reduction  in  themargi 

The  NRC  staff  has  review 
licensee's  analysis  and.  bas< 
review,  it  appears  that  tiie  tl 
standards  of  50.92(c)  are  sat 
Therefore,  fte  NRC  staff  pre 
determine  that  the  amendm« 
involves  no  significant  haza 
consideration. 

Local  Public  Document  Ri 
location:  Cedar  Rapids  Publ 
500  First  Street.  S.E.,  Cedar  1 
52401. 

Attorney  for  licensee:  Jacl 
Esquire.  Kathleen  H.  Shea,  I 
NenvTnan  and  Holtzinger,  1«; 
N.W.,  Washington,  D.C  20a 

NRC  Project  Director:  Joh 
Hannon. 

Northeast  Nuclear  Eneirgy  G 
al..  Docket  No.  50-423.  Mlllsl 
Power  Station.  Unit  No.  3.  N 
County.  Cennecticut 

Date  of  amendment  reque 
1991 
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amendment.  Changes  to  the  DAEC  Fire 
Protection  Program  will  be  controlled  by  the 
standard  Ucense  condition,  administrative 
Technical  Specifications  and  prior  review 
under  10  CFR  50.59.  The  required  review  of 
proposed  changes  under  10  CFR  50.59  will 
ensure  that  the  ability  to  achieve  and 
maintain  safe  shutdown  in  the  event  of  a  fire 
is  not  adversely  afffected  and  the  margin  of 
safety  is  not  reduced  when  evaluated  against 
the  bases  contained  in  the  Updated  FSAR. 

Since  the  function  and  substance  of 
DAEC's  Fire  Protection  Program  have  not 
changed  and  adequate  controls  to  ensure  that 
changes  to  the  program  are  made  under  10 
CFR  50.59,  the  probability  or  consequences  of 
an  accident  previously  evaluated  is  not 
significantly  increased,  no  new  or  different 
kinds  of  accidents  are  introduced,  and  the 
existing  margin  of  safety  is  not  significantly 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staSi  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.E.,  Cedar  Rapids,  Iowa 
52401. 

Attorney  for  licensee:  J»ck  Newman, 
Esquire,  Kathleen  H.  Shea,  Esqaire, 
Newman  and  Holtzinger,  1615  L  Street, 
N.W..  Washington,  D.C.  20036. 

NRC  Project  Director:  John  N. 
Hannon. 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold  Energy 
Center,  Linn  County,  Iowa 

Date  of  amendment  request:  February 
22, 1991,  supplemented  with  additional 
information  June  14, 1991. 

Description  of  amendment  request: 
The  amendment  would  revise  the  flow 
and  discharge  pressure  requirements  for 
annual  fire  pump  Surveillance 
Requirement  4.13.B.l.e.  In  addition,  it 
would  revise  the  Bases  for  Section  3.13 
to  include  a  reference  to  safety-related 
equipment  and  delete  excessive  detail 
regarding  pump  sizing  criteria. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1)  The  proposed  amendment  does  not 
involve  a  significant  Increase  in  the 
probability  or  consequences  of  aa  accident 
previously  evaluated. 

The  proposed  values  for  the  fire  pump  {k)w 
rate  and  discharge  pressure  requirements 
accurately  reflect  the  pump  requirements  for 
the  worst-case  system  demand  as  set  forth  in 
Branch  Technical  Position  APCSB  9.5-1  and 


invaltie.no  diange  in  the  interpretation  vflhe 
industry  atandards  vf  these  requinraents. 

The  proposed  pump  perfarmance 
requireroenteireQect «  modification  Ao  <he 
Fire  Protection  System  installed  in  January, 
1991,  and  ^information  gamed  from  a  thorough 
review  of  the  current  system  configuration. 
This  modification  was  installed  in 
accordanoe  with  appmowd  design  standards 
amd  significaiitly  reduced  the  bead  losses    . 
associated  with  Sprinkler  System -4.  Iliis 
allows  the  fiie  pumps  to  supply  the  xequiKd 
pressure  and  flow  rate  for3prhikler  System  4 
at  a  lower  pump  discharge  pressure,  well 
within  the  operating  limits  of  either  fire 
.pump. 

The  proposed  changes  to  the  Bases  far 
Section  S.13.are  administrative  and  do  Jist 
involve  any  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2^  Ths  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  revision  to  die  annual  fire  pump 
Surveillance  Requirements  reflects  the  flow 
rate  and  discharge  pressure  necessary  to 
supply  the  worst-case  ostein  demand  and 
does  not  create  the  potential  for  any 
accidents  net  previously  evaluated. 

The  proposed  changes  to  the  teaes  far 
Section  3.13  are  administrative  and  do  not 
create  the  possibiUty  of  a  new  or  Uiffeient 
kind  of  accident  from  any  previously 
evaluated. 

3)  The  prqposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  revision  of  the  annual  fire  ptmip 
Surveillance  Requirements  reflects  the  flow 
rate  and  discharge  pressure  necessary  to 
supply  the  worst-case  system  demand  and 
does  not  involve  a  reduction  in  the  mHijpn  of 
safety. 

The  proposed  changes  to  the  Bases  for 
Section  3.13  are  administrative  and  do  not 
involve  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  ^is 
review,  it  appears  that  tiie  three 
standards  of  50.92{cl  are  satisfied. 
Therefore,  the  NRC  staff  propoees  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S.E.,  Cedar  Rapids,  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  Kathleen  H.  Shea,  Esquire, 
Ne*OTian  and  Holtzinger,  1«15  L  Street, 
N.W.,  Washington.  D.C  20036. 

DiRC  Project  Director:  John  M. 
Hannon. 

Northeast  Nuclear  Enet^gy  Con^any^,  et 
al.  Docket  No.  50-423,  NCIlatone  Nuclear 
Power  Station.  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  amendment  request-  June  25. 
1991 


Description  of  amendment  request: 
The  prcqiosed  amendment  would  Tevise 
the  Ivlfllatone  Unit  3  viaual  inspection 
surveillance  requirements  (Technical 
Specifications  4-7.10.a  and  4.7.10.b)  and 
accepttmce  criteria  (Technical 
Specificstion  4.7.10.C)  associated  with 
seismic  sway  arresters  (snubbers). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5e.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  the 
changes  would  not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
pieviously  analyzed. 

The  proposed  changes  incorporate  the 
alternate  schedule  for  visual  inspection  of  the 
snubbers  recommended  by  the  NRC  in  GL  90- 
09.  As<letermined  by  the  Staff,  this  alternate 
schedule  for-visual  inspections  maintains  the 
same  confidence  level  as  the  existing 
schedule,  in  addition,  the  ACTIONS  required 
by  the  existing  technical  specifications  aea 
result  of  fmding  snubbers  inoperable  remain 
the  same.  l%e  change  to  the  Technical 
Specification  Index  heis  no  impact  on  the 
consequences  or  the  probability  of  an 
accident  previously  analyzed.  Tlierefore,  the 
proposed  changes  do  not  affect  1he 
probabiltty  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  Jdnd  of  accident  from  any 
previously  analyzed. 

The  proposed  changes  do  not  affect  any 
plant  operations,  the  potential  for  an 
unanalyzed  accident  is  not  created,  and  no 
new  failure  modes  are  introduced.  The 
proposed  changes  will  not  affect  the 
operability  of  the  snubbers  to  perform  their 
intended  function  during  normal  or  accident 
conditions. 

3.  involve  a  significant  induction  in  the 
masgin  of  safety. 

As  stated  \a  GL  90-09.  the  alternate 
schedule  far  visual  inspections  mainUtins  the 
same  cocfidenoe  level  as  the  existing 
schedule.  Is  SKldiUQC,  the  proposed  changes 
do  not  affect  any  of  the  Actions  specified  in 
technical  specifications  which  result  from 
identification  of  inoperable  snubbers. 
Therefore,  ihe  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Tlie  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review.,  it  appears  that  the  three 
standards  of  10  CFR  50^2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  tbe 
amendment  ivquest  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/oca//on.  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360, 


Attorney  f»r  licensee:  Gerald  Garfield. 
Esquire.  Day,  fierry  &  Howard.  Cit}' 
Place,  Hartford,  Connecticut  06103-3499. 

NRC  Project  Director:  John  F.Stolz 

Pacific  Gas  and  Electric  Company, 
Docket  Not.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant,  Unk  Nos. 
1  and  2,  San  Luis  Obispo  County. 
California 

Date  of  amendment  request:  May  23, 
1991 

Description  of  amendment  request: 
The  proposed  amendments  would 
relocate  the  procedural  details  of  the 
current  Radiological  Effluent  Technical  , 
Specifications  (RETS)  to  other  hcensee 
controlled  documents  (the  Radiological 
Monitoring  and  Controls  Program  and 
the  Process  Control  Program),  in 
accordance  with  the  recommendatioas 
of  NTIC  Generic  Letter  89-01. 

Basis  for  proposed  no  significant 
hazards  con&ideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  so  aigaificant  hazards 
conaideratioa.  which  is  presented 
ibelow: 

1.  Does  the  diange  involve  a  significant 
increase  in  the  |irobabili(y  or  consequences 
of  an  accident  previously  evaluated? 

These  proposed  actions  simplify  the  RETS, 
meet  the  regulatory  requirements  for 
radioactive  effkients  and  radiological 
environmental  monitoring,  and  implement  the 
recommendations  of  GL  89-01  and  the 
Commission'*  Interim  Policy  Statement  on  TC 
Improvements.  The  proposed  changes  are 
administrative  in  nature,  should  resuh  in 
improved  administrative  practices,  and  do 
not  affect  plant  operatkniB. 

Therefore,  the  proposed  changes  Ho  not 
involve  a  aignifioant  inowase  in  the 
probability -crcanaequenaes  sf  anacddent 
previously  evaluated. 

2.  Does  the  change  create  thepowibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evBluatedT 

The  proposed  charges  are  administrative 
in  nature,  do  not  require  physical  alteration 
to  any  plant  system,  and  cause  no  change  in 
the  method  by  which  any  safety-related 
system  performs  its  function 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 

The  proposed  cheuiges  to  not  alter  the  basic 
regulatory  requirements  and  do  notaffect  any 
safety  analyses.  The  relocated  RETSorill 
continue  to  provide  adequate  oontrols  ftff' 
radioactive  effluent  leleaaes  and  for 
radiological  environmental  monitoring 
activities  pursuant  to  applicable  regulstoiy 
requirements. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
Jccatlcn:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library. 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Attorney  for  licensee:  Richard  F. 
Locke,  Esq..  Pacific  Gas  and  Electric 
Company,  P.O.  Bo.x  7442.  San  Francisco. 
California  94120 

NRC  Project  Director  James  E.  Dyer 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station.  Calem  County,  New 
Jersey 

Date  of  amendment  request-  June  12, 
1991 

Description  of  amendment  request: 
This  amendment  request  incorporates 
into  Section  4.2.1  of  the  Environmental 
Protection  Plan,  Appendix  B  of  the  Hope 
Creek  Generating  Station  license,  the 
aquatic  monitoring  requirements  to 
minimize  the  impact  of  the  station 
operation  on  sea  turtles. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  coRsequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  prcbabihty  or 
consequences  of  an  accident  previously 
evaluatpd  This  change  onJy  extends  the 
raonitonng  period,  enhances  and  documents 
monitoring  and  reporting  activities,  end 
educates  the  moniioring  personnel  in  sea 
tiulle  identification  and  resuscitation 
procedures. 

2.  Does  the  charge  create  the  possibility  of 
a  newr  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  make  any 
physical  changes  to  the  plant  or  changes  in 
parameters  governing  normal  plant  operation. 
Therefore,  the  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  involve  increased 
monitoring,  documentation  and 
administrative  procedures  and  do  not 
degrade  the  existing  margin  of  safety. 
Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  die  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  library,  190  S. 
Broadway.  Pennsville.  New  Jersey  08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire.  Winston  and 
Strawn.  1400  L  Street.  NW.,  Washington, 
DC  20005-3502 

NRC  Project  Director  Walter  R. 
Butler 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  June  20, 
1991 

Description  of  amendment  request: 
The  proposed  amendments  modify 
Technical  Specification  section  3.5.1, 
surveillance  requirement  4.5.1  .c.  Ihe 
current  surveillance  requires  verification 
that  power  to  the  safety  injection 
accumulator  isolation  valves  is 
disconnected  by  removal  of  the  breaker 
from  the  circuit.  The  control  power 
lockout  switches  were  recently  modified 
to  provide  the  necessary  protection 
against  single  active  failure,  thus 
removal  of  the  breaker  from  the  circuit 
is  unnecessary. 

The  proposed  amendment  also 
modifies  the  applicability  of  surveillance 
requirement  4.5.1.C  to  agree  with  the 
applicability  of  the  specification.  The 
specification  is  applicable  when  plant 
pressure  is  above  1000  psig  and  the 
surveillance  requirement  is  applicable 
whenever  plant  pressure  is  above  2000 
p3ig.  This  change  will  make  the 
surveillance  requirement  applicable 
whenever  plant  pressure  is  above  1000 
p«ig. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

a.  The  proposed  deletion  of  the 
surveillance  requirement  to  remove  the 
breaker  from  the  circuit  for  the  safety 
injection  accumulator  isolation  valves  would 
not  affect  the  accident  analysis.  The  control 
power  lockout  switches  provide  protection 
against  a  single  active  failure  and  two 
operator  actions  would  be  required  to  close 
the  valve.  Therefore,  (it)  would  not  increase 
the  probability  or  consequences  of  a 
previously  analyzed  accident. 

b.  The  proposed  change  is  an 
administrative  change  to  correct  an  apparent 


typographical  error.  Therefore,  it  would  not 
increase  the  probability  or  consequences  of  a 
previously  analyzed  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident. 

a.  The  control  power  lockout  switches 
protect  against  a  single  active  failure  and  two 
operator  actions  would  be  required  to  close 
the  valve.  Deletion  of  the  requirement  to 
remove  the  breaker  from  the  circuit  will  not 
introduce  any  new  failure  modes.  Therefore, 
there  can  be  no  impact  on  plant  response  to 
the  point  where  a  different  accident  is 
created. 

b.  The  proposed  change  is  an 
administrative  change  to  correct  an  apparent 
typographical  error.  Therefore,  there  can  be 
no  impact  on  plant  response  to  the  point 
where  a  different  accident  is  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

a.  The  control  power  lockout  switch  will 
provide  the  protection  currently  being 
provided  by  removing  the  breaker  from  the 
circuit.  The  proposed  change  will  delete  the 
requirement  to  remove  the  breaker  from  the 
circuit,  but  will  still  require  verification  of  the 
power  lockout  switch  position  every  31  days 
when  reactor  coolant  system  pressure  is 
greater  than  1000  psig.  Therefore,  there  is  no 
reduction  in  any  margin  of  safety. 

b.  The  proposed  change  is  an 
administrative  change  to  correct  an  apparent 
typographical  error.  Therefore,  there  can  be 
no  reduction  in  any  margin  to  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  die  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street.  N.W.. 
Washington.  D.C.,  20005-3502 

NRC  Project  Director  Walter  R. 
Buder 

Rochester  Gas  and  Electric  Ccrpoiation, 
Docket  No.  50-244,  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  amendment  request:  February 
15, 1991  as  supplemented  by  letter  dated 
March  26, 1991. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  pressure-temperature  (P-T)  limits  for 
the  reactor  coolant  system,  in  the  Ginna 
Technical  Specifications,  during  heatup. 
cooldown.  leak  test,  and  criticality.  The 
revised  P-T  limits  were  developed  by 
the  licensee  to  comply  with  the  NRC 
position  on  radiation  embritUement  of 
reactor  vessel  materials  and  its  e^ect  on 
plant  operations,  oudined  in  Regulatory 


Guide  (RC)  1.99,  Revision  2,  ( 
Letter  88-11  guidance.  "Hie  re^ 
limits  alte  considered  a  re^v 
the  low  temperature  overprej 
protection  system  (LTOPS)  st 

Basis  for  proposed  no  sigm 
hazards  consideration  deterr, 
As  required  by  10  CFR  50.91( 
licensee  has  provided  its  ana 
issue  of  no  significant  hazard 
consideration,  which  is  prese 
below: 

These  changes  to  the  Technics 
Specific8.tion8,  in  accordance  wi' 
50.01,  have  been  evaluated  to  de 
operation  of  the  facility  in  accon 
the  proposed  Amendment  would 

1]  Involve  a  significant  increas 
probability  or  oonsequences  of  a 
previously  evaluated;  or 

2)  Create  the  possibility  of  ■  a 
different  kind  of  accident  from  a; 
previously  evaluated:  or 

3)  Involve  a  significant  reduct 
margin  of  safety. 

Re-calculation  of  heatup/cook 
using  approved  NRC  mcthodoloj 
increase  the  probability  or  conse 
an  accident  New  limits  generate 
approved  methodology  do  not  re 
margin  of  safety. 

Deletion  of  education  material 
appropriately  documented  outsic 
Technical  Specification  does  not 
probability  consequences,  or  ma: 
of  an  accident.  Neither  does  it  cs 
different  type  accident 

Reducing  the  L7X)PS  setpoint  ] 
Appendix  C  limits  and  prevents 
overpressurixation.  A  setpoint  re 
reduces  the  consequences  of  an 
overpressutization  event  becausi 
Is  initiated  earlier.  This  results  ir 
challenge  to  the  RHR  system  anc 
probability  of  failure.  Reducing  I 
setpoint  does  not  cause  a  differe 
accident  Since  existing  acceptar 
are  still  met  there  is  no  reductior 
of  safety. 

Additional  restrictions  ensure 
inadvertent  qperator  action  will 
mass  injection  due  to  SI.  The  LTI 
based  on  possible  mass  injection 
injection  cases  is  adjusted  to  me 
acceptance  criteria.  Therefore,  tl 
consequences  or  probability  of  a 
are  not  increased,  a  new  accider 
created  or  ii  a  margin  of  safety  r 

The'NRC  staff  has  reviewe 
licensee's  enalysis  and,  base 
review,  it  appears  that  the  th 
standards  of  10  CFR  50.92(c) 
satisfied.  Therefore,  the  NRC 
proposes  to  detecmlne  that  th 
amendment  request  involves 
significant  hazards  considers 

Local  Public  Document  Ro> 
Location:  Rochester  Public  Li 
South  Avenue.  Rochester.  Ne 
14610 

Attorney  for  licensee:  Nich 
Reynolds,  Bishop.  Winston  ft 
1400  L  Street,  .N.W..  Washing 
20005 
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typographical  error.  Therefore,  it  would  not 
increase  the  probability  or  consequences  of  a 
previously  analyzed  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident. 

a.  The  control  power  lockout  switches 
protect  against  a  single  active  failure  and  two 
operator  actions  would  be  required  to  close 
the  valve.  Deletion  of  the  rtquirement  to 
remove  the  breaker  from  the  circuit  will  not 
introduce  any  new  failure  modes.  Therefore. 
there  can  be  no  impact  on  plant  response  to 
the  point  where  a  different  accident  is 
created. 

b.  The  proposed  change  is  an 
administrative  change  to  correct  an  apparent 
typographical  error.  Therefore,  there  can  be 
no  impact  on  plant  response  to  the  point 
where  a  different  accident  is  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

a.  The  control  power  lockout  switch  will 
provide  the  protection  currently  being 
provided  by  removing  the  breaker  from  the 
circuit.  The  proposed  change  will  delete  the 
requirement  to  remove  the  breaker  from  the 
circuit,  but  will  still  require  verification  of  the 
power  lockout  switch  position  every  31  days 
when  reactor  coolant  system  pressure  is 
greater  than  1000  psig.  Therefore,  there  is  no 
reduction  in  any  margin  of  safety. 

b.  The  proposed  change  is  an 
administrative  change  to  correct  an  apparent 
typographical  error.  Therefore,  there  can  be 
no  reduction  in  any  margin  to  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire.  Winston  and 
Strawn.  1400  L  Street,  N.W., 
Washington.  D.C.,  20005-3502 

NRC  Project  Director:  Walter  R. 
Butler 

Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244,  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  amendment  request:  February 
15, 1991  as  supplemented  by  letter  dated 
March  26, 1991. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  pressure-temperature  (P-T)  limits  for 
the  reactor  coolant  system,  in  the  Ginna 
Technical  Specincations,  during  heatup, 
cooldown.  leak  test,  and  crificality.  The 
revised  P-T  limits  were  developed  by 
the  licensee  to  comply  with  the  NRC 
position  on  radiation  embrittlement  of 
reactor  vessel  materials  and  its  effect  on 
plant  operations,  outlined  in  Regulatory 


Guide  (RC)  1.99,  Revision  2,  and  Generic 
Letter  £8-11  guidance.  T3ie  revised  P-T 
limits  also  oonsidered  a  re-evakuation  of 
the  low  temperature  overpressurization 
protection  system  (LTOPS)  setpoint. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

These  changes  to  the  Technical 
Specificatione,  in  accordance  with  10  CFR 
50.01.,  have  been  evaluated  to  determine  if  the 
operation  of  the  facility  in  acoordanoe  with 
the  proposed  Amendment  would: 

1]  Involve  a  significant  increase  in  the 
probability  or  oonsequences  of  an  accident 
previously  evaluated:  or 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated:  or 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Re-calculation  of  heatup/cooldown  limits 
using  approved  NRC  methodology  does  not 
increase  the  probability  or  consequences  of 
an  accident  New  limits  generated  from 
approved  methodology  do  not  reduce  the 
margin  of  aafety. 

Deletion  of  education  material  that  is  jnore 
appropriately  documented  outside  of 
Technical  Specification  does  not  effect  the 
probability  consequences,  or  margin  of  safety 
of  an  accident.  Neither  does  it  cause  a 
different  type  accident 

Reducing  the  LTOPS  setpoint  protects  the 
Appendix  C  limits  and  prevents  RHR 
overpressurixation.  A  setpoint  reduction 
reduces  the  consequences  of  an 
overpressurization  event  because  mitigation 
Is  initiated  earlier.  This  results  in  a  smaller 
challenge  to  the  RHR  system  and  reduces  the 
probability  of  failure.  Reducing  the  LTOPS 
setpoint  does  not  cause  a  different  kind  of 
accident  Since  existing  acceptance  criteria 
are  still  met  there  is  no  reduction  in  a  margin 
of  safety. 

Additional  restrictions  ensure  noaingle 
inadvertent  qperator  action  will  result  in 
mass  injection  due  to  SL  The  LTOPS  setpoint 
based  on  possible  mass  injection  and  heat 
injection  cases  is  adjusted  to  meet  existing 
acceptance  criteria.  Therefore,  the 
consequences  or  probability  of  an  accident 
are  not  increased,  a  new  accident  is  not 
created  or  is  a  margin  of  safety  reduced. 

The'NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
saasfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Rochester  Public  Library.  115 
South  Avenue.  Rochester.  New  York 
14610 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Bishop.  Winston  ft  Strawn, 
1400  L  Street  JW.W.,  Washington.  D.C. 
20005 


NRC  Acting  Project  Director:  Susan 
Shankman 

Soufliem  California  Edison  Company,  et 
al.,  Docket  Nos.  50-381  and  50-362.  San 
Onofre  Nudear  Generating  Station.  Unit 
Nos.  2  and  S.  San  Diego  County, 
CaHfomia 

Date  of  amendment  requests:  June  28. 
1991 

Description  of  amendment  requests: 
The  proposed  amendments  will  revise 
Technical  Specifications  3/4.5.2.  "ECCS 
Subsystems  -  T.,,  Greater  Than  or  Equal 
to  350*  F'  and  3/4.6.3  "Containment 
Isolation  Valves."  A  surveillance 
requirement  to  verify  the  position  of  the 
containment  emergency  sump  isolation 
valves  and  the  emergency  core  cooling 
pump  end  containment  spray  pump 
mini-flow  valves  ■every  twelve  hours  is 
being  added  to  Technical  Specification 
3/4.5.2.  Valve  alignment  clarification  is 
added  to  3/4.6.3  for  the  containment 
emergency  stnnp  valves  listed  in  Table 
3,6-1  and  addressed  by  the  surveillance 
being  added  to  3/4.5.2.  An  Action  is 
being  added  to  3/4.5^  to  invoke 
Technical  Specification  3/4.6.1.1  in  the 
event  containment  integrity  is  breached. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significent  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  required  valve  positions  are  not  being 
changed.  The  system  is  being  operated  as 
designed.  No  physical  -changes  are  being 
made  to  the  plant.  The  addition  of  a  technical 
specification  to  require  verification  df  valve 
positions  will  not  involve  any  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Since  this  technical 
specification  will  decrease  the  potential  for 
valve  misalignment  the  probability  or 
consequences  of  en  accident  previously 
evaluated  will  be  decreased. 

2.  Will  qperation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  required  valve  positions  are  not  being 
changed.  The  system  is  being  operated  as 
designed.  No  physical  changes  are  being 
made  to  the  plant  The  addition  of  a  technical 
specification  to  require  verification  of  valve 
positions  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  margin  of 
safety? 

The  required  valve  positions  are  not  being 
changed.  The  system  is  being  operated  as 


designed.  No  physical  changes  are  being 
made  to  the  plant.  The  addition  of  a  technical 
specification  to  require  verifu^tion  of  valve 
positions  will  not  involve  any  reduction  in  a 
margin  of  safety.  This  technical  specification 
will  decrease  the  potential  for  valve 
misalignment  and  will  strengthen  the 
operators'  ability  to  maintain  the  current 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.fl2(c)  are  satisfied. 
TTierefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

iMcal  Public  Document  Room 
location:  Main  library.  University  of 
California.  P.O.  Box  19557.  Irvine, 
California  92713 

Attorney  for  licensee:  James  A. 
Beoletto,  Esquire,  Southern  California 
Edison  Company,  P.O.  Box  800. 
Rosemead,  California  91770 

NRC  Project  Director  James  E.  Dyer 

The  Cleveland  Electric  ilUuniiiieting 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company.  Pennsylvania  Power 
Company.  Toledo  Edison  Company, 
Docket  No.  30-440,  Perry  Nuclear  Power 
Plant,  Unit  No.  1,  Lake  County,  Ohio 

Date  of  amendment  request: 
September  14. 1990.  as  supplemented 
March  15. 1991. 

Description  of  amendment  reguesL 
The  proposed  changes  would  revise  the 
Technical  Specifications  (TS)  for  the 
Perry  Nuclear  Power  Plant.  Unit  1.  to 
provide  new  reactor  vessel  pressure- 
temperature  limits,  recalculated  using 
the  formulas  of  NRC  Regulatory  Guide 
1.99,  Revision  2,  as  requested  by  NRC 
Generic  Letter  (GL)  88-11.  In  addition, 
the  proposed  changes  would  remove  the 
reactor  vessel  material  surveillance 
program  withdrawal  schedule  from  the 
TSs  and  would  relocate  the  schedule  in 
the  Perry  Updated  Safety  Analysis 
Report  (USAR)  in  accordance  with  NRC 
GL  91-01.  Associated  changes  to  the 
Bases  are  also  proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  Us  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

The  proposed  changes  do  not  Involve 
a  significant  increase  in  the  probability 
or  consequences  of  a  previously 
evaluated  accident,  because  the  revised 
pressure-temperature  limit  curves  are 
determined  in  accordance  with  10  CFR 
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Part  50.  Appendices  G  and  H,  using  the 
conservative  methods  described  in  NRC 
Generic  Letter  88-11  and  NRC 
Regulatory  Guide  1.99,  Revision  2.  These 
revised  curves  will  establish  equivalent 
or  more  conservative  limits  on  reactor 
vessel  pressure  as  a  function  of 
temperature  during  the  first  8  years  of 
effective  full  power  operation.  The 
relocation  of  the  surveillance  capsule 
withdrawal  schedule  from  the  TS  to  the 
USAR  in  accordance  with  GL  91-01,  is  a 
purely  administrative  change;  NRC  prior 
approval  is  still  necessary  for  any 
change  to  the  schedule  itself. 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accidtnt  previously 
evaluated  because  the  proposed 
changes  do  not  involve  any  changes  to 
plant  components  nor  do  they  introduce 
any  new  modes  of  operation.  The  plant 
will  be  operated  within  the  revised 
operating  pressure  lunits,  which  will  be 
determined  in  a  more  conservative 
manner.  The  relocation  of  the 
surveillance  capsule  withdrawal 
schedule  is  an  administrative  change 
that  will  have  no  effect  on  previous 
accident  analyses. 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  the  margin  of 
safety  because  the  revised  pressure- 
temperature  limits  conservatively 
account  for  reactor  vessel  irradiation 
embrittlement  and  are  based  on  the 
latest  NRC  guidelines  in  Regulatory 
Guide  1.99,  Revision  2.  along  with  actual 
neutron  fluence  data  obtained  for  Perry 
Unit  1.  The  relocation  of  the  surveillance 
capsule  withdrawal  schedule  is  an 
administrative  change  only.  Therefore, 
the  existing  margin  of  safety  will  be 
maintained. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  DocumeM  Room 
location:  Perry  Public  Library,  3753  Main 
Street,  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg, 
Esq..  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  John  N. 
Hannon. 

Toledo  Edison  Company.  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1.  Ottawa  County. 
Ohio  ' 

Date  of  amendment  request-  May  10. 
1991 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 


Technical  Specification  (TS)  Section  6.0, 
"Administrative  Controls,"  for  the 
Davis-Besse  Nuclear  Power  Station 
(DBNPS)  to  add  fiexibility  and  allow 
changes  in  the  composition  of  the 
Station  Review  Board.  In  addition,  some 
position  titles  within  TS  8.0  would  be 
revised  to  reflect  organizational 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Toledo  Edison  has  reviewed  the  proposed 
changes  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
operation  of  the  DBNPS  Unit  Number  1.  in 
accordance  with  these  changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  initiators  or 
assumptions  for  a  previously  evaluetcd 
eccidenl  are  affected  by  these  proposed 
changes  to  TS  6.0. 

lb.  Not  involve  a  signifioont  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  no  initiators  or 
assumptions  for  a  previously  evaluated 
accident  are  affected  by  these  proposed 
changes  to  TS  6.0. 

2a.  Not  create  the  possibility  of  a  new  kind 
cf  accident  previously  evaluated  because  no 
accident  initiators  are  created.  No  new 
hardware  changes  are  being  made,  no  new 
testing  is  being  created  and  no  new  operating 
manipulations  are  being  created  by  these 
proposed  changes  to  TS  6.0. 

2b.  Not  create  the  possibility  of  a  different 
kind  of  accident  from  any  accident  previously 
evaluated  because  no  accident  initiators  are 
created.  No  changes  in  hardware,  testing,  or 
plant  manipulations  are  being  created  by 
these  proposed  changes  to  TS  6.0. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  Station  Review 
Board  will  continue  to  be  composed  of 
experienced,  onsite  supervisory  personnel 
with  expertise  in  the  disciplines  of  plant 
operations,  maintenance,  planning, 
radiological  controls,  engineering  and  quality 
assurance.  The  other  proposed  changes  are 
strictly  administrative  in  nature. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  tha  three 
standards  cf  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  a-mendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  N  Street  N.W.. 
Washington,  D.C.  20037. 

NRC  Project  Director:  John  N.  Hannon 


Wisconsin  Public  Service  Corporation. 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  May  9, 
1991,  as  supplemented  by  letter  dated 
June  26. 1991. 

Description  of  amendment  request: 
This  request  proposes  amendments  to 
the  Kewaunee  Nuclear  Power  Plant 
(KNPP)  Technical  Specifications  to 
satisfy  commitments  made  by  the 
licensee  regarding  NRC  Generic  Letter 
90-06.  This  letter  deals  with  Generic 
Issue  70  and  Generic  Issue  94,  which 
focus  on  power-operated  relief  valve 
and  block  valve  reliability  and 
additional  low-temperature 
overpressure  protection.  The  proposed 
amendments  include  restrictions  on  the 
rsstart  of  an  inactive  reactor  coolant 
pump,  limiting  conditions  for  operation 
of  the  pressurizer  power-operated  relief 
valves  (PORVs)  and  associated  block 
valves,  and  operability  requirements  of 
the  low-temperature  overpressure 
protection  (LTOP)  system. 
Administrative  changes  are  also 
proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(a)  Reactor  coolant  pump  starting 
prohibitions 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  change  will  not: 

1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Low-temperature  overpressure  protoctioii 
(LTOP)  is  required  in  pressurized  water 
reactors  to  provide  protection  against  brittle 
failure  of  the  reactor  pressure  vessel.  The 
design  basis  of  the  KNPP  LTOP  system 
assumes  that  the  maximum  temperature 
difference  between  the  secondary  side  heat 
sink  and  the  reactor  coolant  system  cold  leg 
will  be  less  than  or  equal  to  100*  F  when  a 
reactor  coolant  pump  is  started.  This 
proposed  TS  provides  an  additional 
administrative  control  to  ensure  that  the 
design  basis  of  the  LTOP  system  is  satisfied. 
Consequently,  this  proposed  TS  provides 
increased  assurance  that  the  KNPP  Appendix 
G  pressure-temperature  limits  (Figure  TS  3.1- 
2)  will  not  be  exceeded  due  to  an  energy 
input  event.  Therefore,  this  proposed  change 
does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2)  create  the  possibility  of  a  new  or 
different  type  of  accident  from  an  accident 
previously  evaluated. 

A  new  or  different  kind  of  accident  from 
those  previously  evaluated  will  not  be 
created  by  this  TS  change.  The  proposed  TS 


is  for  the  purpose  of  providing  a 
administrative  restriction  to  ass 
design  basis  of  the  KNPP  LTOP 
met.  Therefore,  the  proposed  TS 
would  not  allow  the  KNPP  to  op 
of  its  design  basis. 

3)  involve  a  significant  redact 
margin  of  safety. 

This  proposed  TS  change  will 
the  margin  of  safety.  Rather,  the 
change  provides  an  additional  a 
control  to  ensure  plant  operatioi 
within  the  design  basis  of  the  L1 
Consequently,  the  likelihood  of  < 
experiencing  a  pressure  transier 
energy  input  event  that  challeng 
system  and  the  Appendix  G  prei 
temperature  limits  is  reduced. 

(b]  Modifications  to  the  limitii 
for  operation  of  the  pressurizer  1 
associated  block  valves 

The  proposed  changes  were  n 
accordance  with  the  provisions 
50.92  and  it  has  been  determine! 
significant  hazards  exist.  The  pr 
changes  will  not: 

1)  involve  a  significant  increai 
probability  or  consequences  off 
previously  evaluated. 

The  probability  of  an  accident 
evaluated  will  not  be  increased 
change.  The  accident  of  interest 
basis  steam  generator  tube  rupti 
The  probability  of  a  SGTR  will  i 
increased  as  a  result  of  providin 
additional  administrative  contro 
the  availability  of  the  pressurize 
block  valves. 

In  addition,  the  consequences 
accident  previously  evaluated  w 
increased  by  this  TS  change.  Thi 
change  provides  increased  assui 
pressurizer  PORVs  and  block  va 
available  to  assist  in  the  mitlgat 
SGTR  and  thus  limit  the  conseqi 
SGTR. 

2)  create  the  possibility  of  a  n( 
different  kind  of  accident  from  a 
previously  evaluated. 

A  new  or  different  kind  of  ace 
those  previously  evaluated  will  i 
created  by  this  TS  change.  The  f 
is  for  the  purpose  of  providing  rt 
assurance  that  the  pressurizer  P 
block  valves  are  available  when 
to  perform  a  function.  Ensuring  t 
of  the  PORVs  and  block  valves  \ 
the  plant  configuration,  or  plant 

3]  involve  a  significant  reducti 
margin  of  safety. 

The  margin  of  safety  will  not  t 
this  change  to  the  Technical  Spe 
This  TS  change  increases  the  asi 
the  pressurizer  PORVs  and  bloc) 
be  available  when  called  upon  t( 
function.  Therefore,  plant  safety 
and  the  risk  to  the  health  and  sa 
public  is  reduced. 

(c)  Operability  requirements  o 
system 

The  proposed  changes  were  re 
accordance  with  the  provisions  ( 
50.92  and  it  has  been  determined 
significant  hazards  exist  The  pn 
changes  will  not' 
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Wisconsin  Public  Service  Corporation, 
Doclcet  No.  50-305,  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  May  9, 
1991,  as  supplemented  by  letter  dated 
June  28, 1991. 

Description  of  amendment  request: 
This  request  proposes  amendments  to 
the  Kewaunee  Nuclear  Power  Plant 
(KNPP)  Technical  Specifications  to 
satisfy  commitments  made  by  the 
licensee  regarding  NRC  Generic  Letter 
90-06.  This  letter  deals  with  Generic 
Issue  70  and  Generic  Issue  94,  which 
focus  on  power-operated  relief  valve 
and  block  valve  reliability  and 
additional  low-temperature 
overpressure  protection.  The  proposed 
amendments  include  restrictions  on  the 
rastart  of  an  inactive  reactor  coolant 
pump,  limiting  conditions  for  operation 
of  the  pressurizer  power-operated  relief 
valves  fPORVs)  and  associated  block 
valves,  and  operability  requirements  of 
the  low-temperature  overpressure 
protection  (LTOP)  system. 
Administrative  changes  are  also 
proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(a)  Reactor  coolant  pump  starting 
prohibitions 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  change  will  not: 

1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Low-temperature  overpressure  protection 
(LTOP)  is  required  In  pressurized  watnr 
reactors  to  provide  protection  against  brittle 
failure  of  the  reactor  pressure  vessel.  The 
design  basis  of  the  KNPP  LTOP  system 
assumes  that  the  maximum  temperature 
difference  between  the  secondary  side  heat 
sink  and  the  reactor  coolant  system  cold  leg 
will  be  less  than  or  equal  to  100'  F  when  a 
reactor  coolant  pump  is  started.  This 
proposed  TS  provides  an  additional 
administrative  control  to  ensure  that  the 
design  basis  of  the  LTOP  system  is  satisfied. 
Consequently,  this  proposed  TS  provides 
increased  assurance  that  the  KNPP  Appendix 
G  pressure-temperature  limits  (Figure  TS  3.1- 
2)  wiU  not  be  exceeded  due  to  an  energy 
input  event.  Therefore,  this  proposed  change 
does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2)  create  the  possibility  of  a  new  or 
different  type  of  accident  from  an  accident 
previously  evaluated. 

A  new  or  different  kind  of  accident  from 
those  previously  evaluated  will  not  be 
created  by  this  TS  change.  The  proposed  TS 


is  for  the  purpose  of  providing  an  additional 
administrative  restriction  to  assure  that  the 
design  basis  of  the  KNPP  LTOP  system  is 
met.  Therefore,  the  proposed  TS  change 
would  not  allow  the  KNPP  to  operate  outside 
of  its  design  basis. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

This  proposed  TS  change  will  not  reduce 
the  margin  of  safety.  Rather,  the  proposed 
change  provides  an  additional  administrative 
control  to  ensure  plant  operation  remains 
within  the  design  basis  of  the  LTOP  system. 
Consequently,  the  likelihood  of  the  KNPP 
experiencing  a  pressure  transient  due  to  an 
energy  input  event  that  challenges  the  LTOP 
system  and  the  Appendix  G  pressure/ 
temperature  limits  is  reduced. 

(b)  Modifications  to  the  limiting  conditions 
for  operation  of  the  pressurizer  PORVs  and 
associated  block  valves 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  and  it  has  been  determined  that  no 
significant  hazards  exist.  The  proposed 
changes  will  not: 

1]  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  probability  of  an  accident  previously 
evaluated  will  not  be  increased  by  this  TS 
change.  The  accident  of  interest  is  a  design- 
basis  steam  generator  tube  rupture  (SGTR). 
The  probability  of  a  SGTR  will  not  be 
increased  as  a  result  of  providing  an 
additional  administrative  control  to  ensure 
the  availability  of  the  pressurizer  PORVs  and 
block  valves. 

In  addition,  the  consequences  of  an 
accident  previously  evaluated  will  not  be 
increased  by  this  TS  change.  The  proposed 
change  provides  increased  assurance  that  the 
pressurizer  PORVs  and  block  valves  will  be 
avoilable  to  assist  in  the  mitigation  of  a 
SGTR  and  thus  limit  the  consequences  of  a 
SGTR. 

2)  create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  an  accident 
previously  evaluated. 

A  new  or  different  kind  of  accident  from 
those  previously  evaluated  will  not  be 
created  by  this  TS  change.  The  proposed  TS 
is  for  the  purpose  of  providing  reasonable 
assurance  that  the  pressurizer  PORVs  and 
block  valves  are  available  when  called  upon 
to  perform  a  function.  Ensuring  the  available 
of  the  PORVs  and  block  valves  will  not  alter 
the  plant  configuration,  or  plant  performance. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  margin  of  safety  will  not  be  reduced  by 
this  change  to  the  Technical  Specifications. 
This  TS  change  increases  the  assurance  that 
the  pressurizer  PORVs  and  block  valves  will 
be  available  when  called  upon  to  perform  a 
function.  Therefore,  plant  safety  is  enhanced 
and  the  risk  to  the  health  and  safety  of  the 
public  is  reduced. 

(c)  Operability  requirements  of  the  LTOP 
system 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  and  it  has  been  determined  that  no 
significant  hazards  exist  The  proposed 
changes  wiJl  not' 


1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident  . 
previously  evaluated. 

Low-temperature  overpressure  protection 
(LTOP)  is  required  in  pressurized  water 
reactors  to  provide  protection  against  brittle 
failure  of  the  reactor  pressure  vessel.  This 
proposed  TS  provides  additional 
administrative  assurance  that  LTOP  will  t>e 
available  to  mitigate  a  pressure  transient 
event.  The  proposed  TS  is  consistent  with  the 
design  basis  of  the  LTOP  system. 
Consequently,  this  proposed  TS  provides 
increased  assurance  that  the  iCNPP  Appendix 
G  pressure/temperature  limits  will  not  be 
exceeded  during  an  overpressure  event. 
Therefore,  this  proposed  change  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2)  create  the  possibility  of  a  new  or 
different  type  of  accident  from  an  accident 
previously  evaluated. 

A  new  or  different  kind  of  accident  from 
those  previously  evaluated  will  not  be 
created  by  this  TS  change.  The  proposed  TS 
is  for  the  purpose  of  providing  additional 
administrative  assurance  that  LTOP  will  be 
available  at  the  KNPP.  The  proposed  TS  is 
consistent  with  current  plant  practice 
regarding  LTOP  and  Mrill  not  alter  the  plant 
configuration  or  performance. 

3)  involve  a  significant  reduction  in  the 
margin  of  safety.  This  proposed  TS  change 
will  not  reduce  the  margin  of  safely.  Rather, 
the  proposed  TS  change  provides  an 
additional  administrative  control  to  ensure 
LTOP  availability.  Consequently,  the 
likelihood  of  a  pressure  transient  exceeding 
the  KNPP  Appendix  G  pressure/temperature 
limits  at  low  temperatures  is  reduced. 

(d)  Administrative  changes 
This  proposed  amendment  includes 
administrative  changes  as  a  result  of  the 
conversion  of  Section  3.1  to  the  Word  Perfect 
format,  and  are  necessary  to  correct  minor 
typographical  errors  and  format 
inconsistencies.  They  do  not  change  the 
intent  of  the  Technical  Specification  or 
decrease  WPSC's  management  support  or 
involvement  in  activities  at  the  Kewaunee 
Plant. 

Therefore,  the  proposed  changes  pose  no 
significant  hazards  for  the  following  reasons: 

1)  The  proposed  changes  will  not  result  in  a 
significant  increase  in  the  probability  of 
occurrence  of  consequences  of  an  accident. 

2)  The  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3)  The  proposed  changes  will  not  involve  a 
significant  decrease  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 


Attorney  for  licensee:  David  Baker, 
Esq..  Foley  and  Lardner,  P.  O.  Box  2193 
Orlando,  Florida  31062. 

NRC  Project  Director  John  N. 
Hannon. 

Wisconsin  Electric  Power  Company, 
Docket  Nob.  50-266  and  50-301,  Pobt 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks.  Manitowoc 
County,  Wisconsin 

Date  of  amendments  request  April  24. 
1991 

Description  of  amendments  request- 
Technical  Specification  15.3.4,  "Steam 
and  Power  Conversion  System,"  would 
be  revised  by  changing  specification 
A.4.  to  require  a  minimum  of  13,000 
gallons  of  water  per  operating  imit  in  the 
condensate  storage  tank  when  the 
reactor  coolant  is  heated  above  350*  F 
and  the  reactor  is  to  be  taken  critical. 
The  current  specification  requires  10,000 
gallons  of  water  per  operating  unit. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

The  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  volume  of  condensate  is 
pertinent  during  accident  scenarios 
involving  a  demand  for  auxiliary 
feedwater  and  notably  during  a  station 
blackout.  The  volume  of  water  in 
storage  docs  not  affect  the  probability  of 
an  accident  but  potentially  affects  the 
consequences. 

The  proposed  change  increases  the 
required  water  inventory  in  the 
condensate  storage  tanks.  The  increased 
inventory  provides  the  operator  with 
additional  time  in  which  to  take  action. 
Maintaining  a  greater  water  volume  also 
provides  the  capability  to  remove  a 
greater  quantity  of  decay  heat  prior  to 
additional  operator  action  being 
required.  The  additional  margin  may 
serve  to  reduce  the  overall  accident 
consequences. 

The  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
The  required  minimum  inventory  in  the 
condensate  storage  tanks  is  increased. 
However,  there  is  no  change  to  the 
design  or  operation  of  the  auxiliary 
feedwater  system  or  to  any  other  plant 
system  or  component.  Therefore,  no  new 
or  different  accident  scenario  resulting 
from  this  proposed  amendment  can  be 
postulated. 
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The  proposed  amendment  does  not 
result  in  a  significant  reduction  in  a 
margin  of  saifety.  In  fact,  as  noted  above, 
providmg  the  greater  inventory  of  water 
in  the  condensate  storage  tanks 
provides  the  operator  with  additional 
time  to  respond  to  the  accident  and  with 
additional  heat  removal  capability. 
These  tend  to  increase  a  margin  of 
safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.S2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1518 
Sixteenth  Street.  Two  Rivera, 
Wisconsin. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq.,  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  N.W.. 
Washington.  D.C.  20037. 

NRC  Project  Director  John  N. 
Hannon. 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Operating  Licenses 
And  Proposed  No  Significant  Hazards 
Consideration  Determination  And 
Opportunity  For  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Noa.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request: 
November  19, 1990  as  supplemented 
April  1, 1991.  May  20, 1991  and  June  14. 
1991. 

Brief  description  of  amendment 
request  The  proposed  amendments 
would  increase  the  enrichment  of 
Westinghouse  Standard  and  Vantage  5H 
fuel  that  can  be  stored  in  the  new  fuel 
storage  racks,  the  spent  fuel  pool  or 
placed  in  the  reactor  core.  Date  of 
publication  of  individual  notice  in 
Federal  Register  June  28. 1991  (56  FR 
29732) 
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Expiration  date  of  individual  notice: 
July  29. 1991 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway.  Salem.  New  Jersey 
08079. 

Nodce  Of  Issuance  Of  Amendment  To 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW.. 
Washington.  D.C,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 


Arizona  Public  Service  Company,  et  aL, 
Docket  Nos.  STN  50-528.  50-529.  and  50- 
530,  Palo  Vetde  Nuclear  Generating 
Station,  Units  1. 2  and  3,  Maricopa 
County,  Arizona 

Date  of  application  for  amendment- 
October  11. 1990 

Brief  description  of  amendment: 
These  amendments  eliminate 
typographical  errors,  provide 
clarification,  and  improve  consistency  in 
the  Technical  Specifications  for  Palo 
Verde  Nuclear  Generating  Station 
(PVNGS)  Units  1.  2.  and  3. 

Date  of  issuance:  June  27, 1991 

Effective  date:  June  27, 1991 

Amendment  No.:  Unit  1:  No.  54;  Unit  2: 
No.  39  and  Unit  3:  No.  27 

Facility  Operating  License  No.  NPF- 
41,  No.  NPF-51.  and  No.  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  17, 1991  (56  FR  15638) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  27, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12  East 
McDowell  Road,  Phoenix.  Arizona  85004 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
November  7. 1990.  and  supplemented  on 
May  20, 1991. 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specifications  (TS)  action  statements  of 
3.8.1.2.  3.8.2.2.  3.8.2.4,  and  3.9.4  in 
relation  to  the  limiting  condition  for 
operation  (LCO)  requirements  for  the 
A.C.  electrical  power  sources,  A.C. 
electrical  busses.  D.C.  electrical 
equipment  and  busses,  and  the 
containment  penetrations.  The 
requirement  to  establish  containment 
integrity  is  replaced  with  the 
requirement  to  suspend  all  operations 
relative  to:  core  alterations,  positive 
reactivity  changes,  the  movement  of 
irradiated  fuel,  and  the  movement  of 
heavy  loads  over  irradiated  fuel.  The 
change  also  requires  that  containment 
penetration  closure,  as  identified  in  TS 
3.9.4,  be  established  within  S-hours  and 
corrective  actions  be  initiated 
immediately  to  restore  the  minimum 
A.C.  electrical  power  souroes,  A.C. 
electrical  busses  and,  D.C.  electrical 
equipment  and  busses.  The 
requirements  of  TS  3.9.4  are  modified  to 
be  consistent  with  the  above  action 


statements  and  the  applicat 
sections  are  also  modifled  t 
proposed  changes. 

The  May  20, 1991,  letter  p 

clarifying  information  and  d 

change  the  initial  proposed 

significant  hazards  considei 

determination. 

Date  of  issuance:  June  27, 

Effective  date:  June  27. 19 

Amendment  Nos.:  155  anc 

Facility  Operating  Licens 

53  andDPR-69.  Amendment 

Technical  Specifications. 

Date  of  initial  notice  in  Fi 
Register  January  9, 1991  (56 
Commission's  related  evalu^ 
these  amendments  is  contai 
Safety  Evaluation  dated  Jun 
No  significant  hazards  co 
comments  received:  No 

Local  Public  Document  Ri 
location:  Calvert  County  Lib 
Frederick.  Maryland. 

Baltimore  Gas  and  Electric  ( 
Docket  Nos.  50-317  and  50-3 
Cliffs  Nuclear  Power  Plant, 
and  2,  Calvert  County,  Mary 

Dote  of  application  for  an 
April  2. 1991 

Brief  description  ofamem 
amendments  modify  the  Tec 
Specifications  (TS)  Defmitio 
1.8,  Item  1.8.3,  and  the  TS  Si 
Requirements,  Section  4.6.1. 
1.8  defines  when  containmei 
exists.  Item  1.8.3  defines  the 
the  containment  air  locks  m 
assure  containment  integritj 
Section  4.8.1. l.b  specifies  thi 
surveillances  of  the  air  locki 
containment  integrity.  The  c 
remove  the  existing  requirer 
air  locks  be  operable,  in  boi 
definitions  and  surveillance 
and  replace  it  with  the  requi 
the  air  locks  be  in  compliani 
requirements  of  TS  Section ; 
Section  3.&1.3  provides  the  I 
conditions  of  operation  {LC( 
applicable  modes,  and  actio 
taken  (including  the  allowed 
service  times  for  repairs)  wl 
locks  are  inoperable  prior  to 
unit  to  shutdown. 
Date  of  issuance:  July  1.  II 
Effective  date:  July  1, 1991 
Amendment  Nos.:  156  and 
Facility  Operating  Licenst 
53 andDPR-69.  Amendment 
Technical  Specifications. 

Date  of  initial  notice  in  Fi 
Register  May  29, 1991  (56  FI 
Commission's  related  evalui 
these  amendments  is  contaii 
Safety  Evaluation  dated  July 
No  significant  hazards  coi 
comments  received:  No 
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Arizona  Public  Service  Company,  et  aL, 
Docket  Nos.  STN  50-528.  50-529,  and  50- 
530,  Palo  Vetde  Nuclear  Generating 
Station,  Units  1. 2  and  3,  Maricopa 
County,  Arizona 

Date  of  application  for  amendment: 
October  11, 1990 

Brief  description  of  amendment: 
These  amendments  eliminate 
typographical  errors,  provide 
clarification,  and  improve  consistency  in 
the  Technical  Specifications  for  Palo 
Verde  Nuclear  Generating  Station 
[PVNGS)  Units  1,  2,  and  3. 

Date  of  issuance:  June  27, 1991 

Effective  date:  June  27, 1991 

Amendment  No.:  Unit  1:  No.  54;  Unit  2: 
No.  39  and  Unit  3:  No.  27 

Facility  (Renting  License  No.  NPF- 
41.  No.  NPF-51.  and  No.  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regiater  April  17, 1991  (58  FR 15638) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  27, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix,  Arizona  85004 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County.  Maryland 

Date  of  application  for  amendments: 
November  7. 1990.  and  supplemented  on 
May  20. 1991. 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specifications  (TS)  action  statements  of 
3.8.1.2,  3.8.2.2.  3.8.2.4.  and  3.9.4  in 
relation  to  the  limiting  condition  for 
operation  (LCO)  requirements  for  the 
A.C.  electrical  power  sources.  A.C. 
electrical  busses.  D.C.  electrical 
equipment  and  busses,  and  the 
containment  penetrations.  The 
requirement  to  establish  containment 
integrity  is  replaced  with  the 
requirement  to  suspend  all  operations 
relative  to:  core  alterations,  positive 
reactivity  changes,  the  movement  of 
irradiated  fuel,  and  the  movement  of 
heavy  loads  over  irradiated  fuel.  The 
change  also  requires  that  containment 
penetration  closure,  as  identified  in  TS 
3.9.4,  be  established  within  8-hours  and 
corrective  actions  be  initiated 
immediately  to  restore  the  minimum 
A.C.  electrical  power  sources.  A.C. 
electrical  busses  and.  D.C.  electrical 
equipment  and  busses.  The 
requirements  of  TS  3.9.4  are  modified  to 
be  consistent  with  the  above  action 


statements  and  the  applicable  TS  Bases 
sections  are  also  modified  to  reflect  the 
proposed  changes. 

The  May  20, 1991,  letter  provided 
clarifying  information  and  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

Date  of  issuance:  June  27. 1991 

Effective  date:  June  27. 1991 

Amendment  Nos.:  155  and  135 

Facility  Operating  License  Nos.  DPR- 
53  andDPR-69.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  9. 1991  (56  FTl  890)  The 
Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  27, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Dote  of  application  for  amendments: 
April  2, 1991 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  (TS)  Definitions,  Section 
1.8,  Item  1.8.3.  and  the  TS  Surveillance 
Requirements,  Section  4.6.1.1.b.  Section 
1.8  defines  when  containment  integrity 
exists.  Item  1.8.3  defines  the  conditions 
the  containment  air  locks  must  meet  to 
assure  containment  integrity,  and 
Section  4.8.1. l.b  specifies  the  required 
surveillances  of  the  air  locks  to  assure 
containment  integrity.  The  changes 
remove  the  existing  requirement  that  the 
air  locks  be  operable,  in  both  the  TS 
definitions  and  surveillance  sections, 
and  replace  it  with  the  requirement  that 
the  air  locks  be  in  compliance  with  the 
requirements  of  TS  Section  3.8.1.3. 
Section  3.&1.3  provides  the  limiting 
conditions  of  operation  (LCO), 
applicable  modes,  and  actions  to  be 
taken  (including  the  allowed  out-of 
service  times  for  repairs)  when  the  air 
locks  are  inoperable  prior  to  requiring  a 
unit  to  shutdown. 

Date  of  issuance:  July  1. 1991 

Effective  date:  July  1. 1991 

Amendment  Nos.:  156  and  136 

Facility  Operating  License  Nos.  DPR- 
53  andDPR-69.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29. 1991  (56  FR  24205)  The 
Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  1, 1991. 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick.  Maryland. 

Boston  Edison  Company,  Docket  No.  50- 
293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
January  22, 1991 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  to  eliminate  the  setdown 
requirements  for  the  Average  Power 
Range  Monitor  (APRM)  flow  referenced 
rod  block  and  scram  lines  and  changes 
the  Rod  Block  Monitor  (RBM)  rod  block 
set  points  from  flow-biased  to  power- 
dependent.  The  revisions  will  enhance 
plant  availability  by  facilitating  more 
rapid  power  ascension. 

Date  of  issuance:  July  1, 1991 

Effective  date:  July  1, 1991 

Amendment  No.:  138 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  20, 1991  (56  FR  11771) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  5. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Carolina  Power  k  Light  Company,  et  al.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment- 
January  15, 1991 

Brief  description  of  amendment:  The 
amendment  revises  numerous  Technical 
Specifications  (TS)  in  support  of  the 
realignment  of  some  of  Carolina  Power 
&  Light  Company's  (CP&L's) 
organizational  structure.  CP&L  has 
created  a  Nuclear  Assessment 
Department  (NAD)  to  assume  the 
functions  and  responsibilities  for  (1) 
administering  CP&L's  independent 
review  program  for  nuclear  facilities 
that  was  provided  by  the  Corporate 
Nuclear  Safety  Section  (CNSS),  and  (2) 
auditing  of  the  unit  activity  provided  by 
the  Quality  Assurance  Services  Section 
of  the  Corporate  Quality  Assurance 
Department. 

Date  of  issuance:  July  8, 1991 

Effective  date:  July  8, 1991 

Amendment  No.  26 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  6, 1991  (56  FR  9376)  The 


Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  8, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue.  Raleigh, 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
May  9, 1991 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  4.0.2  and  the  associated 
bases  to  delete  the  3.25  limit  on 
extension  of  surveillance  intervals. 

Date  of  issuance:  July  2, 1991 

Effective  date:  July  2. 1991 

Amendment  Nos.:  124  and  113 

Facility  Operating  License  Nos.  DPR- 
39andDPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  May  29. 1991  (56  FR  24208)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  2. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library.  128 
N.  County  Street.  Waukegan,  Illinois 
60085. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2^ 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
April  25, 1990 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  correct  inconsistencies 
in  the  Reactor  Vessel  Toughness  tables. 

Date  of  issuance:  July  10. 1991 

Effective  date:  July  10. 1991 

Amendment  Nos.:  125  and  114 

Facility  Operating  License  Nos.  DPR- 
39andDPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  11. 1990  (55  FR  28473)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  10. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library.  126 
N.  County  Street.  Waukegan.  Illinois 
60065. 
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Connecticut  Yankee  Atomic  Power 
Company,  Docl^et  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment 
March  22, 1991 

Brief  description  of  amendmenL  The 
amendment  will  amend  Table  4.0-1, 
"Augmented  Inservice  Inspection 
Program."  Technical  SpecificPtion  4.0.6 
to  reflect  the  addition  of  another  weld 
location  on  a  feedwater  line. 

Date  of  Issuance:  June  27, 1991 

Effective  date:  June  27, 1;^1 

Amendment  No.:  139 

Facility  Operating  License  No.  DPR- 
61.  Amendnien!  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fc.-!iral 
Register:  May  1. 1991  (56 IR  20030)  The 
Conimission's  related  evaluation  of  this 
amcnd.nent  is  contained  in  a  f-afety 
Evaluation  dated  June  27. 1991. 

No  significant  hazard.'^  considnrotion 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street.  Middletown.  Connecticut  06457. 

Connecticut  Yankee  .Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment: 
April  18, 1991 

Brief  description  of  amendment:  The 
amendment  will  change  Section  1.10, 
definition  of  E-bar  -  Average 
Disintegration  Energy,  by  deleting 
Tritium  as  an  isotope  to  be  used  in  the 
calculation  of  E-bar. 

Date  of  Issuance:  July  1, 1991 

Effective  date:  July  1. 1991 

Amendment  No.:  140 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29. 1991  (58  FR  24208)  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  1. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment 
June  14. 1991 

Brief  description  of  amendment  The 
amendment  would  replace  footnotes  (a) 
and  (b)  to  Table  3.3-2,  Item  6.a  with  new 
footnotes  (c)  and  (d)  and  add  new  note 
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"d"  to  Table  3.3-2,  Items  3.a.l  and  3.a.2, 
to  allow  the  feedwater  isolation  system 
to  be  defeated  during  surveillance 
testing  and  that  the  Limiting  Condition 
for  Operation  is  only  applicable  when 
the  feedwater  isolation  system  is  in  the 
automatic  mode. 

Date  of  Issuance:  July  3, 1991 

Effective  date:  July  3, 1991 

Amendment  Noj  141 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideret.on:  Yes  (58  FR  28423 
dated  June  20. 1991).  The  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  Opportunity 
to  request  a  hearing  by  July  22, 1991,  but 
indicated  that  if  the  Commission  makes 
a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.  The  Commission's 
related  evaluation  of  the  amendment 
and  final  no  significant  i;azards 
consideration  determination  is 
contained  in  a  Safety  Evaluation  dated 
July  3, 1991. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  application  for  amendments: 
April  16, 1991 

Brief  description  of  amendments:  The 
amendments  are  a  one-time  only  change 
to  enable  replacement  of  the  existing 
125  volt  DC  battery  cells  with  new  cells. 

Date  of  issuance:  July  1. 1991 

Effective  date:  July  1, 1991 

Amendment  Nos.:  121  and  103 

Facility  Operating  License  Nos.  NPF-9 
andNPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  15, 1991  (56  FR  22463)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  1, 1991.  ' 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 


Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-366,  Arkaous  Nuclear 
One,  Unit  Nos.  1  and  2,  Pope  County, 
Arkansas 

Date  of  amendment  request  April  18. 
1991 

Brief  description  of  amendments:  The 
amendments  revised  the  format  of  the 
Semiannual  Radioactive  Effluent 
Release  Report  from  Regulatory  Guide 
1.21,  Revision  0,  Appendix  A  to 
Regulatory  Guide  1.21,  Revision  1. 

Date  of  issuance:  July  5, 1991 

Effective  date:  20  days  from  the  date 
of  issuance. 

Amendment  Nos.:  148  and  120 

Facility  Operating  License  Nos.  DPR- 
51  and  NPF-6.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29. 1991  (56  FR  24208)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  5, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313.  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request  April  18, 
1991 

Brief  description  of  amendment  The 
amendment  revised  the  list  of 
radioactive  material  sources  in 
Technical  Specification  (TS)  4.14  subject 
to  the  18-month  periodic  leak  test  by 
deleting  the  four  area  radiation  monitor 
sources  located  inside  the  reactor 
building  from  TS  4.14. 
Date  of  issuance:  July  5, 1991 
Effective  date:  30  days  from  the  date 
of  issuance. 
Amendment  No.:  149 
Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  15, 1991  (56  FR  22464)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  5. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72001 


Entergy  Operations,  Inc.,  Sys 
Resources.  Inc..  Soutfa  Missie 
Electric  Power  Aasociation.  t 
Mississippi  Power  ft  Light  Ct 
Docket  No.  50-416,  Grand  Gu 
Station.  Unit  1,  Clalbome  Co 
Missis^pii 

Date  of  application  for  ami 
April  10, 1991.  as  revised  Jun 

Brief  description  of  amend 
amendment  altered  Technica 
Specification  4.7.4  Surveillan 
Requirements  to  incorporate 
population  size  as  a  factor  in 
determining  the  time  interval 
visual  inspections  of  snubbei 
addition,  references  to  snubb 
connected  to  a  common  hydr 
reservior  were  deleted. 

Date  of  issuance:  July  8, 19 

Effective  date:  July  8, 1991 
Amendment  No:  78 

Facility  Operating  License 
29.  Amendment  revises  the  T 
Specifications. 

Date  of  initial  notice  in  Fet 
Register  May  15, 1991  (56  FR 
Commission's  related  evalua 
amendment  is  contained  in  a 
Evaluation  dated  July  8, 1991 

No  significant  hazards  con 
comments  received:  No 

Local  Public  Document  Rot 
location:  Judge  George  W.  Ar 
Library.  Post  Office  Box  1406 
Commerce  at  Washington,  Ni 
Mississippi  39120. 

Iowa  Electric  Light  and  Powe 
Docket  No.  50-331.  Duaoe  Ar 
Energy,  Center,  Lioji  County, 

Date  of  application  for  ami 
December  14, 1990 

Brief  description  of  amend, 

amendment  revised  Section  4 

the  Technical  Specifications  I 

the  requirement  for  a  weekly 

closure  and  reopening  of  the  ] 

line  isolation  valves,  and  con 

error  in  the  first  footnote  of  T 

Date  of  issuance:  July  12, 1) 

Effective  date:  July  12. 1991 

Amendment  No.:  171 

Facility  Operating  License 

49.  Amendment  revised  the  T 

Specifications. 

Date  of  initial  notice  in  Fee 
Register  June  6, 1991  (56  FR  2 
Commission's  related  evaluai 
amendment  is  contained  in  a 
Evaluation  dated  July  12, 1991 
No  significant  hazards  com 
comments  received:  No. 

Local  Public  Document  Roc 
location:  Cedai  Rapids  Public 
500  First  Street  S.  E.,  Cedar  R 
Iowa  52401, 
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Entergy  Operations.  Inc.  Docket  Not. 
50-313  and  50-388.  Arkansas  Nuclear 
One.  Unit  Nos.  1  and  2,  Pope  County, 
Arkansas 

Date  of  amendment  request:  April  18, 
1991 

Brief  description  of  amendments:  The 
amendments  revised  the  format  of  the 
Semiannual  Radioactive  Effluent 
Release  Report  from  Regulatory  Guide 
1.21.  Revision  0,  Appendix  A  to 
Regulatory  Guide  1.21,  Revision  1. 

Date  of  issuance:  July  5. 1991 

Effective  date:  20  days  from  the  date 
of  issuance. 

Amendment  Nos.:  148  and  120 

Facility  Operating  License  Nos.  DPR- 
51  and  NPF-6.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29. 1991  (56  FR  24208)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  5. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University.  Russellville,  Arkansas 
72801 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313.  Arkansas  Nuclear  One.  Unit  No.  1. 
Pope  County.  Arkansas 

Date  of  amendment  request:  April  18, 
1991 

Brief  description  of  amendment:  The 
amendment  revised  the  list  of 
radioactive  material  sources  in 
Technical  Specification  (TS)  4.14  subject 
to  the  18-month  periodic  leak  test  by 
deleting  the  four  area  radiation  monitor 
sources  located  inside  the  reactor 
building  from  TS  4.14. 
Date  of  issuance:  July  5. 1991 
Effective  date:  30  days  from  the  date 
of  issuance. 
Amendment  No.:  149 
Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specificp.tions. 

Date  of  initial  notice  in  Federal 
Register:  May  15, 1991  (56  FR  22464)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  5. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  University,  Russellville.  Arkansas 
72001 


Entergy  Operations.  Inc..  System  Energy 
Resources,  Inc..  South  Mississippi 
Electric  Power  Association,  and 
Mississipid  Power  ft  Light  Company, 
Docket  No.  50-416.  Grand  Gulf  Nuclear 
Station.  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  application  for  amendment: 
April  10. 1991.  as  revised  June  17, 1991 

Brief  description  of  amendment:  The 
amendment  altered  Technical 
Specification  4.7.4  Surveillance 
Requirements  to  incorporate  snubber 
population  size  as  a  factor  in 
determining  the  time  interval  between 
visual  inspections  of  snubbers.  In 
addition,  references  to  snubbers 
connected  to  a  common  hydraulic  fluid 
reservior  were  deleted. 

Date  of  issuance:  July  8. 1991 

Effective  date:  July  8, 1991 
Amendment  No:  78 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  15, 1991  (58  FR  22468)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  8, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406.  S. 
Conmierce  at  Washington.  Natchez, 
Mississippi  39120. 

Iowa  Electric  Light  and  Power  Company. 
Docket  No.  50-331.  Ouane  Arnold 
Energy,  Center.  Linn  County,  Iowa 

Date  of  application  for  amendment- 
December  14, 1990 

Brief  description  of  amendment-  The 
amendment  revised  Section  4.7.D.1.C  of 
the  Technical  Specifications  by  deleting 
the  requirement  for  a  weekly  partial 
closure  and  reopening  of  the  main  steam 
line  isolation  valves,  and  corrected  an 
error  in  the  first  footnote  of  Table  3.7-3. 

Date  of  issuance:  July  12. 1991 

Effective  date:  July  12. 1991 

Amendment  No.:  171 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  6. 1991  (56  FR  26167)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  12. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedai  Rapids  Public  Library. 
500  First  Street  S.  E..  Cedar  Rapids. 
Iowa  52401. 


Nebraska  Public  Power  District.  Docket 
No.  50-298,  Cooper  Nuclear  Station. 
Nemalia  County,  Nebraska 

Date  of  amendment  request:  August 
31. 1989,  as  supplemented  by  letter 
dated  June  7, 1991. 

Brief  description  of  amendment  The 
amendment  changed  the  expiration  date 
for  the  Cooper  Nuclear  Station 

Facility  Operating  License  No.  DPR- 
46  from  fune  4.  2008  to  January  18.  2014. 
This  extends  the  duration  of  the  license 
to  40  years  from  the  date  of  issuance  of 
the  operating  license. 

Date  of  issuance:  July  5. 1991 

Effective  date:  July  5. 1991 

Amendment  No:  143 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Facility 
Operating  License. 

Date  of  initial  notice  in  Federal 
Register  November  15. 1989  (54  FR 
47607)  The  additional  information 
contained  in  the  June  7, 1991,  letter  was 
clarifying  in  nature  and  thus  was  within 
the  scope  of  the  initial  notice  and  did 
not  affect  the  NRC  staffs  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  5, 1991.  No  siginificant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant.  Unit  Nos. 
1  and  2.  San  Luis  Obispo  County. 

CaUforma  Date  of  application 
amendments:  September  11. 1990 
(Reference  LAR  9(H)9) 

Brief  description  of  amendments: 
These  amendments  revise  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyun  Power  Plant  Unit  Nos.  1 
and  2  to  clarify  the  requirement  that  two 
redundant  steam  supply  sources  are 
needed  for  the  turbine-driven  auxiliary 
feedwater  (AFW)  pump  to  be  operable 
and  to  remove  the  differential  pressure 
values  from  the  surveillance 
requirements  for  the  AFW  pumps  and 
perform  the  testing  pursuant  to  TS  4.0.5. 

Date  of  issuance:  June  Z7, 1991 

Effective  date:  June  27, 1991 

Amendment  Nos.:  Unit  1:  No.  62;  Unit 
2:  No.  81 

Facility  Operating  License  Nos.  DPR- 
80  ondDPR-SZ-  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  14. 1990  (55  FR 
47575)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
June  27. 1991.  . 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Kermedy  Library. 
Government  Documents  and  Maps 
Department.  San  Luis  Obispo.  California 
93407 

Pacific  Gas  and  Electric  Company, 
Docket  No*.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2.  San  Luis  Obispo  County, 

California  Date  of  application 
amendments:  October  18. 1990 

Brief  description  of  amendments: 
These  amendments  revise  the  combined 
Technical  Specifications  (TS)  for  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2. 
The  change  allows  the  determination  of 
Quadrant  Power  Tilt  Ratio  by  either  a 
full  incore  flux  map  or  by  symmetric  flux' 
thimbles  measurement  in  the  event  that 
a  single  power  range  channel  becomes 
inoperable  above  75  percent  rated 
thermal  power.  The  existing  TS  permit 
only  the  use  of  the  four  pairs  of 
symmetric  core  thimbles  in  this 
situation. 

Date  of  issuance:  June  26. 1991 

Effective  date:  June  28. 1991 

Amendment  Nos.:  Unit  1:  No.  63;  Unit 
2:  No.  62 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  14, 1990  (55  FR 
47570)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
June  26, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Kennedy  library. 
Government  Documents  and  Maps 
Department  San  Luis  Obispo,  Cahfomia 
93407 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant.  Unit  Nos. 
1  and  2.  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
February  28, 1990  (Reference  LAR  90-03) 

Brief. description  of  amendments:  The 
amendments  revised  the  combined 
Technical  Specifications  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
by  adding  TS  3/4.7.1.6  and  die 
associated  Bases  to  assure  operability  of 
the  steam  generator  10  percent 
atmospheric  dump  valves  for  mitigation 
of  a  steam  generator  tube  rupture 
accident. 
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Date  of  issuance:  June  27, 1991 

Effective  date:  June  27, 1991 

Amendment  Nos.:  Unit  1:  No.  64;  Unit 
2:  No.  63 

Facility  Operating  License  Nos.  DPR- 
80  andDPR-82:  Amendments  changed 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  21, 1990  (55  FR  10543) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  27, 1991/^ 

No  significant  hazards  comideration 
comments  received:  No.    y 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department.  San  Luis  Obispo,  California 
93407 

Pennsylvania  Power  and  Light 
Company.  DotVrI  Nos.  50-387  and  50- 
388  Susq-  jbarne  Steam  Electric  Station, 
Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  (::?plication  for  amendments: 
April  12, 1091 

Brief  description  of  amendments:  The 
amendment  re/ised  the  visual 
inspection  portion  of  Specification  4.7.4 
and  the  associated  Bases  as  suggested 
in  NRC  Generic  Letter  90-09. 

Date  of  issuance:  June  28, 1991 

Effective  date:  June  28, 1991 

Amendment  Nos.:  113  and  82 

Facility  Operating  License  Nos.  NPF- 
14andNPF-22.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  1, 1991  (56  FR  20042)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  28, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
March  28, 1991 

Brief  description  of  amendments:  The 
amendments  modified  the  reactor 
pressure  vessel  pressure-temperature 
limits  and  removed  the  schedule  in  the 
technical  specifications  for  withdrawal 
of  material  specimens  as  suggested  by 
NRC  Generic  Letter  91-01. 

Date  of  issuance:  June  27, 1991 


Effective  date:  June  27, 1991 
Amendments  Nos.:  162  and  184 
Facility  Operating  License  Nos.  DPR- 
44  andDPR-56:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  1, 1991  (56  FR  20042)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  27, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station.  Unit  Nos. 
2  and  3,  York  County.  Pennsylvania 

Date  of  application  for  amendments: 
November  22. 1989 

Brief  description  of  amendments:  The 
emcndments  revised  the  Technical 
Specifications  to  incorporate  a 
Surveillance  Requirement  for  the  safety 
grade  pneumatic  supply  to  the 
containment  purge/ vent  valve  Inflatable 
seals. 

Date  of  issuance:  July  3, 1991 

Effective  date:  July  3, 1991 

Amendments  Nos.:  163  and  165 

Facility  Operating  License  Nos.  DPR- 
44  andDPR-56:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  15, 1991  (56  FR  22473)  The 
Commission's  related  evaluation  of  the 
emendments  is  contained  in  a  Safety 
Evaluation  dated  July  3. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  Gty  Electric  Company. 
Docket  No.  50-278.  Peach  Bottom 
Atomic  Power  Station,  Unit  No.  3,  York 
County,  Pennsylvania 

Date  of  application  for  amendment: 
June  14, 1991 

Brief  description  of  amendments:  The 
amendment  changed  Section  3.3.B.1  and 
4.3.B.1  of  Peach  Bottom,  Unit  3  Technical 


SpeciHcations  to  allow  operation  of 
control  rod  38-23,  uncoupled  from  its 
drive,  for  the  remainder  of  Cycle  8, 
which  is  to  be  completed  before  October 
30, 1991.  The  amendment  specifies 
conditions  under  which  Rod  38-23  may 
be  operated  and  modifies  existing 
surveillance  requirements  to  verify  rod 
position  by  use  of  neutron 
instrumentation. 

Date  of  issuance:  July  10, 1991 

Effective  date:  July  10. 1991 

Amendment  No.:  166 

Facility  Operating  License  No.  DPR- 
56:  Amendment  revised  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  significant 
hazards  consideration:  Yes  (58  FR  28935 
dated  June  25. 1991).  That  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  July  25. 1991.  The 
notice  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.  "The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  10, 1991. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
(REGION.'VL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
April  15. 1991 

Brief  description  of  amendment-  The 
amendment  revises  the  TSs  to  conform 
to  the  NRC  staff  position  on  Inservice 
Inspection  (ISI)  in  Generic  Letter  (GLJ 
88-01.  "NRC  Position  on  IGSCC  In  BWR 
Austenitic  Stainless  Steel  Piping." 

Date  of  issuance:]\i\y  1. 1991 

Effective  date:]uly  1. 1991 

Amendment  No..-170 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  May  29, 1991  (56  FR  24215)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  1. 1991. 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Re 
locaiiorv  Penfteld  Library.  Si 
University  College  of  Osweg 
New  York. 

Power  Authority  of  the  State 
York,  Docket  No.  50-333,  Jan 
FitzPatrick  Nuclear  Power  P 
Oswego  County,  New  York 

Date  of  application  for  am 
June  21, 1990 

Brief  description  ofamenc 
amendment  reduces  the  Resi 
Removal  pump  flow  rate  sur 
acceptance  criteria  from  990( 
8910  gpm.  This  change  allow 
accurate  and  repeatable  inse 
testing  by  eliminating  proble 
in  testing  the  pimips  near  rur 
conditions.  The  amendment  i 
removes  an  out-of-date  14-dt 
approved  only  for  cycle  9  by 

Amendment  No.  153. 

Date  of  issuance:]uly  1. 19! 

Effective  date:]\x\y  1. 1991 

Amendment  No.n71 

Facility  Operating  License 
59:  Amendment  revised  the  1 
Specification. 

Date  of  initial  notice  in  Fe 
Register  August  8. 1990  (55  F 
The  Conmiission's  related  ev 
the  amendment  is  contained 
Evaluation  dated  July  1, 1991 

No  significant  hazards  con 
comments  received:  No 

Local  Public  Document  Ra 
location:  Penfield  Library,  Si 
University  College  of  Oswegi 
New  York. 

Public  Service  Electric  &  Gas 
Docket  Nob.  50-272  and  50-31 
Nuclear  Generating  Station,  ( 
and  2,  Salem  County,  New  Je 

Date  of  application  for  ami 
Two  letters,  both  dated  April 

Brief  description  of  amend 
These  amendments  corrected 
administrative  errors  in  techi 
specifications. 

Date  of  issuance:  July  1, 19! 

Effective  date:  For  both  uni 
date  of  issuance,  to  be  impler 
within  60  daj's  from  the  date 
issuance. 

Amendment  Nos.  127  and  1 

Facility  Operating  License 
70andDPR-75.  These  amend 
revised  the  Technical  Specifi( 

Date  of  initial  notice  in  Fee 
Register  May  29. 1991  (56  FR 
Commission's  related  evaluat 
amendments  is  contained  in  f 
Evaluation  dated  July  1, 1991. 

No  significant  hazards  com 
comments  received:  No 

Local  Public  Document  Rot 
location:  Salem  Free  Public  Li 
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Specifications  to  allow  operation  of 
control  rod  38-23,  uncoupled  from  its 
drive,  for  the  remainder  of  Cycle  8, 
which  is  to  be  completed  before  October 
30, 1991.  The  amendment  specifies 
conditions  imder  which  Rod  38-23  may 
be  operated  and  modifies  existing 
surveillance  requirements  to  verify  rod 
position  by  use  of  neutron 
instrumentation. 

Date  of  issuance:  July  10, 1991 

Effective  date:  July  10. 1991 

Amendment  No.:  166 

Facility  Operating  License  No.  DPR- 
56:  Amendment  revised  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  significant 
hazards  consideration:  Yes  (56  FR  28935 
dated  June  25. 1991).  That  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  July  25, 1991.  The 
notice  indicated  that  if  the  Commission 
makes  a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
cf  the  amendment.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
luly  10. 1991. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGION.\L  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg,  Pennsylvania  17105. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County.  New  York 

Date  of  application  for  amendment: 
April  15. 1991 

Brief  description  of  amendment  The 
amendment  revises  the  TSs  to  conform 
to  the  NRC  sta^  position  on  Inservice 
Inspection  (ISI)  in  Generic  Letter  (GL) 
88-01,  "NRC  Position  on  IGSCC  in  BWR 
Austenitic  Stainless  Steel  Piping." 

Date  of  issuance:]\x\y  1. 1991 

Effective  date:]\ily  1, 1991 

Amendment  No..-170 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  I'echnical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  May  29. 1991  (56  FR  24215)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  1. 1991. 

No  significant  hazards  consideration 
comments  received:  No 
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Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego.  Oswego, 
New  York 

Power  Authority  of  the  State  of  New 
York.  Docket  Na  50-333.  James  A. 
FitzPatrick  Nuclear  Poww  Plant. 
Oswego  County.  New  York 

Date  of  application  for  amendment: 
June  21, 1990 

Brief  description  of  amendment:  The 
amendment  reduces  the  Residual  Heat 
Removal  pump  flow  rate  surveillance 
acceptance  criteria  from  9900  gpm  to 
8910  gpm.  This  change  allows  more 
accurate  and  repeatable  inservice 
testing  by  eliminating  problems  inherent 
in  testing  the  pumps  near  runout  flow 
conditions.  The  amendment  also 
removes  an  out-of-date  14-day  LCO 
approved  only  for  cycle  9  by  TS 

Amendment  No.  153. 

Date  of  issuance:]ix\y  1. 1991 

Effective  date.July  1, 1991 

Amendment  No..171 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  August  8, 1990  (55  FR  32330) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  1, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego. 
New  York. 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station.  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  applicaticn  for  amendments: 
Two  letters,  both  dated  April  3. 1991 

Brief  description  of  amendments: 
These  amendments  corrected 
administrative  errors  in  technical 
specifications. 

Date  of  issuance:  July  1, 1991 

Effective  date:  For  both  units  as  of  the 
date  of  issuance,  to  be  implemented 
within  60  da>'8  from  the  date  of 
issuance. 

Amendment  Nos.  127  and  106 

Facility  Operating  License  Nos.  DPR- 
70andDPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29, 1991  (56  FR  24218)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  1, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Sa  em  Free  Public  Library,  112 


West  Broadway,  Salem,  New  Jersey 
08079 

South  CaroDna  Electric  &  Gas  Company, 
South  Carolina  PubBc  Service  Authority, 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station.  Unit  No.  1.  Fairfield 
County.  South  Carolina 

Date  of  application  for  amendment: 
October  28. 1990,  as  supplemented  April 
15, 1991 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  allow  the  deletion  of 
two  valves  from  Table  3.8-2,  the 
addition  of  twelve  valves  to  Table  3.8-2, 
the  rearrangement  of  Table  3.8-2  into 
alphanumeric  order,  and  the  updating  of 
twelve  valve  designations  and  functions. 
In  addition,  surveillance  test 
requirements  for  valves  whose 
overloads  are  not  bypassed  vsrill  be 
added,  and  surveillance  test 
requirements  for  circuitry  not  used  at  V. 
C.  Summer  Nuclear  Station  will  be 
deleted. 

Date  of  issuance:  July  1, 1991. 

Effective  date:  July  1, 1991. 

Amendment  No.:  102 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  9, 1991  (56  FR  896)  The 
April  15, 1991,  supplement  to  the 
proposed  amendment  did  not  affect  the 
staff's  finding  of  no  significant  hazards 
considerations.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  1, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180. 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2.  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
August  1, 1990 

Brief  description  of  amendments: 
These  amendments  revise  the  frequency 
of  the  surveillance  for  the  outside 
recirculation  spray  and  containment 
spray  weight-loaded  check  valves  from 
once  every  18  months  to  every  refueling 
outage. 

Date  of  issuance:  July  8, 1991 

Effective  date:  July  a  1991 

Amendment  Nos.  158  &  157 

Facility  Operating  License  Nos.  DPR- 
32  andDPR-37:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  26. 1990  (55  FR 


53078)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  8, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Riom 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  5»-482,  Wolf 
Creek  Generating  Station,  Coffey 
County.  Kansas 

Date  of  amendment  request  March  5. 
1991 

Brief  description  of  amendment:  The 
amendment  revises  Section  6.0  of  the 
Wolf  Creek  Technical  Specifications  to 
reflect  an  organizational  change  and 
various  title  changes  In  the  Wolf  Creek 
Nuclear  Operating  Corporation. 

Date  of  Issuance:  June  27. 1991 

Effective  date:  June  27, 1991 

Amendment  No.:  45 

Facility  Operating  License  No.  NPF- 
42.  /Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  3. 1991  (56  FR  13672)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  27, 1991. 

No  significant  hazards  consideration 
comments  received:  No.  Local  Public 
Document  Room  Locations:  Emporia 
State  University.  William  Allen  White 
Library,  1200  Commercial  Street, 
Emporia,  Kansas  66601  and  Washburn 
University  School  of  Law  Library, 
Topeka,  Kansas  66621 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482.  Wolf 
Creek  Generating  Station.  Coffey 
County,  Kansas 

Date  of  amendment  request:  March  20. 
1991 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specification  3.1.3.2  and  its  associated 
Bases  to  add  a  new  Action  Statement  to 
address  the  situation  where  more  than 
one  digital  rod  position  indicator  per 
control  rod  bank  may  be  inoperable.  Tne 
new  Action  Statement  would  avoid 
unnecessary  plant  shutdowns  per 
Technical  ^>ecification  3.0.3.  yet  is 
consistent  %vith  the  overall  protection 
provided  by  related  Technical 
Specifications.  Additionally,  a  revision 
to  Technical  Specification  3.1.3.1 
corrects  an  erroneous  reference. 

Date  of  Issuance:  June  27, 1991 

Effective  date:  June  27, 1991 

Amendment  No.:  48 
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FaciUiy  Operating  Licenr.e  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  1. 1991  (56  FR  20047)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  27, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  July  1991. 

For  the  Nuclear  Regulatory  Commission 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects  -  I/II, 
Office  of  Nuciear  Reactor  Regulation 
[Doc.  91-16427  Filed  7-23-91;  8:45  am] 
BIUJNQ  COOE  rsSMI-O 


[Docket  No.  50-322-OLA-2;  ASLBP  No.  91- 
eJ1-OLA-2  (Possession  Onfy  License)] 

Orden  Changing  Location  of 
Prehearing  Conference 

luly  17, 1991. 

In  the  Matter  of  Long  Island  Lighting  Co. 
(Shoreham  Nuclear  Power  Station,  Unit  1) 

For  good  cause  shown,  the  July  12, 
1991  unopposed  joint  motion  of 
Scientists  and  Engineers  for  Secure 
Energy,  Inc.  and  Shoreham-Wading 
River  Central  School  District  to  move 
the  location  of  the  July  30, 1991 
prehearing  conference  from  Hauppauge, 
New  York  to  the  Washington,  DC  area  is 
hereby  granted. 

The  prehearing  conference  scheduled 
for  July  30. 1991,  at  Hauppauge,  New 
York  is  cancelled.  Instead,  the 
prehearing  conference  will  be  held  on 
July  30. 1991,  beginning  at  9:30  a.m.,  in 
the  Nuclear  Regulatory  Commission 
Hearing  Room,  5th  Floor,  4350  East  West 
Highway,  Bethesda,  Maryland. 

In  a  July  15, 1991  response  to  the 
motion,  Long  Island  Lighting  Company 
proposed  lo  cancel  a  July  23, 1991 
prehearing  conference  in  Long  Island 
Lighting  Company  (Shoreham  Nuclear 
Power  Station,  Unit  1),  Docket  No.  50- 
322-OLA.  and  to  reschedule  it  on  the 
same  day  as  the  subject  prehearing 
conference.  This  proposal  was  opposed 
by  movants.  The  proposal  was  not 
regarded  as  relevant  to  the  motion  to 
change  the  location  of  the  July  30, 1991 
prehearing  conference  and  was  not 
considered  by  the  Licensing  Board  in 
deciding  the  motion. 

//  is  so  ordered. 

For  the  Atomic  Safety  and  Ucensing  Board. 


Bethesda,  Maryland.  July  17, 1991. 
Morton  B.  Margulies, 

Chairman,  Administrative  Law  fudge. 
[VR  Doc.  91-17483  Filed  7-23-91;  8:45  am] 

eUXINQ  COOC  7S90-01-«I 


THE  PRESIDENTS  EDUCATION 
POUCY  ADVISORY  COMMITTEE 

Kileeting 

agency:  The  President's  Education 
Policy  Advisory  Committee. 
action:  Notice  of  meeting. 


summary:  The  President's  Education 
Policy  Advisory  Committee  was 
established  under  Executive  Order 
12687  and  signed  by  the  President  of  the 
United  States  on  August  15, 1989. 

Tentative  Agenda 

Items:  The  tentative  agenda  for  the  meeting 
will  include  a  discussion  of  suggestions  for 
presidential  education-related  activities  ideas 
for  parental  and  business  involvement  in 
education. 

Dates:  The  ninth  meeting  is  scheduled  for 
Monday,  July  29, 1991,  from  1:30  to  4  p.m. 

Address:  The  meeting  will  be  held  at  the 
Old  Executive  Office  Building,  room  180, 
Washington.  DC. 

Attendance:  Please  contact  Rae  Nelson  at 
the  White  House  Office  of  Policy 
Development  to  indicate  attendance  or  for 
further  information.  The  phone  number  is 
(202)  456-7777.  For  clearance  purposes, 
please  call  no  less  than  twenty-four  hours  in 
advance.  Please  provide  over  the  phone,  your 
social  security  number,  date  of  birth,  and 
name  as  read  on  your  driver's  license.  When 
entering  the  building,  you  will  be  required  to 
show  picture  identification. 

July  18. 1991. 

Roger  B.  Porter. 

Assistant  to  the  President  for  Economic  and 
Domestic  Policy. 

[FR  Doc.  91-17618  Filed  7-23-91;  8:45  am] 
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referred  to  the  application  whit;h  is  on 
file  at  the  offices  of  the  Commission  in 
the  Public  Reference  Room,  450  Fifth 
Street  NW..  Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  person,  not  later  than  August 
13, 1991,  may  submit  to  the  Commission 
in  writing  the  person's  views  or  any 
substantial  facts  bearing  on  the 
application  or  the  desirability  of  a 
hearing  thereon.  Any  such 
communication  or  request  should  be 
addressed:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington,  DC  20549,  and  should 
state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  the  hearing,  the  reason  for 
such  request,  and  the  issues  of  fact  and 
law  raised  by  the  application  which  the 
person  desires  to  controvert. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponement  thereof.  At  any  time 
after  that  date,  an  order  granting  the 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Hl«  No.  81-850] 

Application  and  Opportunity  for 
Hearing:  Steeivllle  Telephone 
Exchange,  Inc. 

July  18. 1991. 

Notice  is  hereby  given  that  Steelville 
Telephone  Exchange.  Inc.  has  filed  an 
application  pursuant  to  section  12(h)  of 
the  Securities  Exchange  Act  of  1934,  as 
amended,  (the  "1934  Act")  for  an  order 
of  exemption  from  the  registration 
requirements  of  section  12(g)  of  the  1934 
Act. 

For  a  detailed  statement  of  the 
information  presented,  all  persons  are     ■ 


For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-17562  Filed  7-23-91;  8:45  am] 

BILUMG  COOC  MIO-OI-II 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Privacy  Act  of  1974:  Systems  of 
Records;  Parking  Permit  Application 
File  and  Vanpool  Application  File  and 
Parking  Permit  Management  System 

The  Department  of  Transportation 
herewith  publishes  a  notice  relating  to 
the  proposed  amendment  of  two 
systems  of  records  maintained  in 
connection  with  application  for  parking 
permit  in  its  Washington.  DC  garages. 

Any  person  or  agency  may  submit 
written  comments  on  the  proposed 
amendment  of  the  systems  to  Fred 
Fillman,  Chief,  Transportation  and 
Parking  Section  (M-443.3),  Office  of  the 
Secretary,  Department  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  Comments  to  be 
considered  must  be  received  by  August 
15. 1991. 

If  no  comments  are  received,  the 
proposed  change  will  become  effective 
on  the  above-mentioned  date.  If 
comments  are  received,  the  comments 
v/ill  be  considered  and  where  adopted. 


the  document  will  be  republi 
the  changes. 

Issued  in  Washington,  D.C  Ju! 
Melissa  J.  Allen. 

Deputy  Assistant  Secretary  for 
Administration 

Narrative  Statement  for  Dep 
Transportation  Office  of  the 

The  Department  of  Transp 
(DOT),  on  behalf  of  the  Offic 
Secretary  (OST),  proposes  tc 
existing  systems  of  records. 
Permit  Application  File  and ' 
Application  File."  DOT/OSl 
"Parking  Permit  Managemen 
DOT/OST  025,  established  t 
Privacy  Act  of  1974.  These  s; 
contain  information  on  indiv 
applying  for  parking  privileg 
Washington,  DC  parking  gar 

The  purposes  of  this  notia 
amend  the  two  systems  by  ii 
a  routine  use  of  the  informat 
contained  in  each  system,  m 
applicants  for  the  purpose  ol 
adding  to  carpools  and  vanp 
distribution  of  information  o 
applications  by  individuals  t 
Federal  agencies  as  part  of  a 
program  designed  to  expose 
applications.  Under  certain 
circumstances  the  release  of 
information  to  other  Federal 
will  create  a  valuable  deterr 
individuals  fraudulently  app 
more  than  one  carpool  or  va: 
application  in  the  Washingtc 
area.  This  will  give  Parking  1 
Officers  in  the  area  informat 
need  to  help  prevent  carpool 
vanpool  permits  being  issuer 
individuals  that  do  not  have 
required  number  of  riders  to 
a  permit. 

Most  of  the  information  in 
is  provided  voluntarily  by  in 
filling  out  DOT  Form  1700.9. 
Parking  Application"  which 
Privacy  Act  Disclosure  print 
information  will  be  used  in  8 
with  the  stated  routine  uses 
unduly  impact  individual  pri 

Information  in  these  syste 
processed  in  both  hard  copy 
computerized  environments, 
description  of  the  steps  take 
safeguard  these  records  is  gi 
the  appropriate  heading  in  tl 
copy  of  the  system  notice  foi 
system  prepared  for  publica 
Federal  Register. 

The  purpose  of  this  report 
with  Office  of  Management  i 
Circular  A-130,  Appendix  1. 
Agency  Responsibilities  for '. 
Records  About  Individuals," 
December  12, 1985. 
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ind.  July  17. 1991. 

itrative  Law  Judge. 
•iled  7-23-91;  8:45  amj 


"S  EDUCATION 
RY  COMMITTEE 


iident's  Education 
committee. 
■  meeting. 

esident's  Education 
Committee  was 
•  Executive  Order 
by  the  President  of  the 
August  15, 1989. 


ve  agenda  for  the  meeting 
ssion  of  suggestions  for 
on-related  activities  ideas 
liness  involvement  in 

neeting  is  scheduled  for 
)1,  from  1:30  to  4  p.m. 
ting  will  be  held  at  the 
e  Building,  room  180. 

e  contact  Rae  Nelson  at 
fice  of  Policy 
cate  attendance  or  for 
The  phone  number  is 
learance  purposes, 
lan  twenty-four  hours  in 
vide  over  the  phone,  your 
ler,  date  of  birth,  and 
u-  driver's  license.  When 
i.  you  will  be  required  to 
cation. 


ident  for  Economic  and 
led  7-23-91;  8:45  am] 


EXCHANGE 


pportunity  for 
)  Telephone 


given  that  Steelville 
ge,  Inc.  has  filed  an 
nt  to  section  12(h)  of 
lange  Act  ofl934.  as 
14  Act")  for  an  order 
the  registration 
:tion  12(g)  of  the  1934 

itement  of  the 

ted.  all  persons  are     ' 


referred  to  the  application  whiv:h  is  on 
file  at  the  offices  of  the  Commission  in 
the  Public  Reference  Room.  450  Fifth 
Street  NW.,  Washington.  DC  20549. 

Notice  is  further  given  that  any 
interested  person,  not  later  than  August 
13, 1991,  may  submit  to  the  Commission 
in  writing  the  person's  views  or  any 
substantial  facts  bearing  on  the 
application  or  the  desirability  of  a 
hearing  thereon.  Any  such 
communication  or  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW.,  Washington.  DC  20549.  and  should 
state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  the  hearing,  the  reason  for 
such  request,  and  the  issues  of  fact  and 
law  raised  by  the  application  which  the 
person  desires  to  controvert. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponement  thereof.  At  any  time 
after  that  date,  an  order  granting  the 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  91-17562  Filed  7-23-91;  8:45  am) 

BILUMG  COOC  iOIO-01-ll 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Privacy  Act  of  1974:  Systems  of 
Records;  Parking  Permit  Application 
File  and  Vanpool  Application  File  and 
Parking  Permit  Management  System 

The  Department  of  Transportation 
herewith  publishes  a  notice  relating  to 
the  proposed  amendment  of  two 
systems  of  records  maintained  in 
connection  with  application  for  parking 
permit  in  its  Washington.  DC  garages. 

Any  person  or  agency  may  submit 
written  comments  on  the  proposed 
amendment  of  the  systems  to  Fred 
Fillman,  Chief,  Transportation  and 
Parking  Section  (M-443.3).  Office  of  the 
Secretary.  Department  of 
Transportation.  400  Seventh  Street.  SW., 
Washington,  DC  20590.  Comments  to  be 
considered  must  be  received  by  August 
15. 1991. 

If  no  comments  are  received,  the 
proposed  change  will  become  effective 
on  the  above-mentioned  date.  If 
conunents  are  received,  the  conmients 
v.'ill  be  considered  and  where  adopted. 


the  document  will  be  republished  with 
the  changes. 

Issued  in  Washington,  D.C  July  IS,  1991. 
Melissa ).  Allen, 

Deputy  Assistant  Secretary  for 
Administration 

Narrative  Statement  for  Department  of 
Transportation  OHice  of  the  Secretary 

The  Department  of  Transportation 
(DOT),  on  behalf  of  the  Office  of  die 
Secretary  (OST),  proposes  to  amend  two 
existing  systems  of  records,  "Parking 
Permit  Application  File  and  Vanpool 
Application  File."  DOT/OST  024  and 
"Parking  Permit  Management  System," 
DOT/OST  025,  established  under  the 
Privacy  Act  of  1974.  These  systems 
contain  information  on  individuals 
applying  for  parking  privileges  in 
Washington,  DC  parking  garages. 

The  purposes  of  this  notice  is  to 
amend  the  two  systems  by  including,  as 
a  routine  use  of  the  information 
contained  in  each  system,  matching  of 
applicants  for  the  purpose  of  creating  or 
adding  to  carpools  and  vanpools  and  the 
distribution  of  information  concerning 
applications  by  individuals  to  other 
Federal  agencies  as  part  of  a  matching 
program  designed  to  expose  fraudulent 
applications.  Under  certain 
circumstances  the  release  of  this 
information  to  other  Federal  agencies 
will  create  a  valuable  deterrent  effect  on 
individuals  fraudulently  appearing  on 
more  than  one  carpool  or  vanpool 
application  in  the  Washington,  D.C. 
area.  This  will  give  Parking  Management 
Officers  in  the  area  information  they 
need  to  help  prevent  carpool  and 
vanpool  permits  being  issued  to 
individuals  that  do  not  have  the 
required  number  of  riders  to  qualify  for 
a  permit. 

Most  of  the  information  in  the  systems 
is  provided  voluntarily  by  individuals 
filling  out  DOT  Form  1700.9.  "Official 
Parking  Application"  which  has  a 
Privacy  Act  Disclosure  printed  on  it.  The 
information  will  be  used  in  accordance 
with  the  stated  routine  uses  and  will  not 
unduly  impact  individual  privacy  rights. 

Information  in  these  systems  may  be 
processed  in  both  hard  copy  and 
computerized  environments.  A 
description  of  the  steps  taken  to 
safeguard  these  records  is  given  under 
the  appropriate  heading  in  the  attached 
copy  of  the  system  notice  for  each 
system  prepared  for  publication  in  the 
Federal  Register. 

The  purpose  of  this  report  is  to  comply 
with  Office  of  Management  and  Budget 
Circular  A-130,  Appendix  1,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals."  dated 
December  12, 1985. 


Systems  of  record 
DOT/OST  024 
SYtTCMNAMt: 

Parking  Permit  Application  Files  and 
Vanpool  Application  Files. 

SYSTEM  LOCATION: 

Department  of  Transportation.  Office 
of  the  Secretary  (OST).  Parking 
Management  Office.  M-443.3.  400 
Sevendi  Street.  SW.,  Washington.  DC 
20590. 

CATEOOfHES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

DOT  parking  permit  holders 
(Washington,  DC),  DOT  carpool 
members  (Washington,  DC),  and  DOT 
vanpool  applicants  (Washington,  DC). 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Parking  permit  application  forms  and 
vanpool  application  forms. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  following  routine  uses  apply: 

•  In  an  effort  to  match  people  for 
carpools  or  vanpools. 

•  To  determine  criteria  for  permit 
issuance. 

•  To  update  data  as  changes  occur. 

•  To  record  garage  violations. 

•  For  periodic  review  or  revalidation. 

•  As  part  of  a  program  designed  to 
expose  fraudulent  apphcations.  (This  is 
not  a  computer  matching  program  as 
stated  in  die  Computer  Matching  and 
Privacy  Protection  Act  of  1988  because  it 
is  a  routine  administrative  match  using 
Federal  personnel  records  (5  USC 
552a(8)(b)(v)(I)). 

•  See  Prefatory  Statement  of  General 
Routine  Uses. 

DISCLOSURE  TO  CONSUMER  REPORTINO 
AOENCIES: 

Disclosures  pursuant  to  5  USC 
552a(b)(12). 

Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
(collecting  on  behalf  of  the  U.S. 
Government)  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  USC  1681a(f)) 
or  the  Federal  Claims  Collection  Act  of 
1982  (31  USC  3701(a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  lockable  visible  edge  file  in 
a  security  locked  workroom. 

RETRIEVABILrrY: 

Parking  permit  application  forms  are 
indexed  sequentially  by  permit  number; 


vanpool  applications  are  alphabetical 
by  name  and  organized  for  retrieval  by 
"home  cell"  numbers  for  areas. 

SAFEGUARDS: 

Records  maintained  in  lockable  files 
within  the  Parking  Management  Office. 
Printout  of  carpool  listing  used  in 
matching  program  has  name,  agency, 
DOT  permit  number,  and  work 
telephone  number  only. 

RETENTION  AND  DISPOSAL: 

Records  cards  are  retained  for  3  years 
locally,  sent  to  the  Federal  Records 
Center  for  2  more  years,  and  then 
destroyed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Transportation  and  Parking 
Section.  M443.3.  U.S.  Department  of 
Transportation.  Office  of  the  Secretary. 
400  Seventh  Street.  SW.,  Washington. 
DC  20590. 

NOTIFICATION  PROCEDURE: 

Individual  may  review  own  data  upon 
presentation  of  valid  DOT  ID  card. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  Procedure. 

CONTESTING  RECORD  PROCEDURES: 

Apply  to  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from 
applications  submitted  by  individual 
and  from  notifications  from  other 
agencies  in  the  matching  program. 

Systems  of  record 

DOT/OST  02S 

SYSTEM  name: 

Parking  Permit  Management  System. 

SYSTEM  location: 

Department  of  Transportation,  Office 
of  fte  Secretary  (OST),  Parking 
Management  Office.  M-443.3.  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 

categories  of  INOnnOUALS  COVERED  BY  THE 

SYSTEM: 

DOT  parking  permit  holders  and  DOT 
carpool  members  (Washington,  DC). 

categories  of  records  m  the  system: 

Status  record  of  carpool  permits, 
member  record  of  carpools,  and  carpool 
location  listings. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INC1.UDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  following  routine  uses  apply: 
•  Used  for  ADP  report  and  listing 
production. 
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•  Used  by  the  Parking  Management 
Office  for  system  administration» 

•  Location  listings  are  for  use  in 
forming  and  enlarging  carpools  and  are 
used  by  the  general  public. 

•  Carpool  listing  printouts  are 
furnished  to  other  Federal  Parking 
Management  offices  in  a  program 
designed  to  expose  fraudulent 
applications.  (This  is  not  a  computer 
matching  program  as  stated  in  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  because  it  is  a 
routine  administrative  match  using 
Federal  personnel  records  (5  USC 
552a(a)(8)(b)(v)(I)). 

•  Prefatory  Statement  of  General 
Routine  Uses  applies. 

DISCLOSURE  TO  CONSUMER  REPORTINQ 
AQENaES: 

Disclosures  pursuant  to  5  USC 
552a(b)(12). 

Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
(collecting  on  behalf  of  the  U.S. 
Government)  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  USC  1681a(f)) 
or  the  Federal  Claims  Collection  Act  of 
1982  (31  USC  3701(a)(3)]. 

POUCIES  AND  PRACnCCS  FOR  STORiNO, 
RETRIEViNQ.  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Must  enter  password  to  access  data. 
Password  known  only  to  Parking 
Management  Office  personnel. 

retrievabiuty: 

Indexed  sequentially  by  permit 
number. 

SAFEGUARDS: 

Parking  Management  Office  personnel 
have  only  access  to  general  files  through 
data  password.  The  carpool  location  list 
is  available  for  general  public  use.  but  is 
secured  in  the  Parking  Management 
Office.  Printout  of  carpool  listing  used  in 


matching  program  has  name,  agency, 
DOT  permit  number,  and  work 
telephone  number  only. 

RETENTION  AND  DISPOSAL: 

Data  is  deleted  from  ADP  files  when 
individual  leaves  the  system.  Record 
copies  of  monthly  reports  and  hstings 
are  retained  locally  for  3  years, 
forwarded  to  the  Federal  Records 
Center  for  2  more  years,  then  destroyed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Transportation  and  Parking 
Section,  M443.3,  U.S.  Department  of 
Transportation.  Office  of  the  Secretary, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590. 

NOTIFICATION  PROCEDURES: 

Individual  may  review  own  data  upon 
presentation  of  valid  DOT  ID  card. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedure. 

CONTESTING  RECORD  PROCEDURES: 

Apply  to  System  Manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from 
applications  submitted  by  individual 
and  from  notifications  from  other 
Federal  agencies  in  the  matching 
program. 

[FR  Doc.  91-17569  Filed  7-23-91;  8:45  am] 

BILLING  CODE  4910-e2-M 


DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Administration 

UMTA  Section  3  and  9  Grant 
Obligations 

agency:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 
ACnoN:  Notice. 


SUMMARr.  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1991,  Pubhc  Law 
101-516,  signed  into  law  by  President 
George  Bush  on  November  5, 1990, 
contained  a  provision  requiring  the 
Urban  Mass  Transportation 
Administration  to  publish  an 
announcement  in  the  Federal  Register 
every  30  days  of  grants  obligated 
pursuant  to  sections  3  and  9  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended.  The  statute  requires  that 
the  armouncement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Lyim  Sahaj,  Chief,  Resource 
Management  Division,  Office  of  Capital 
and  Formula  Assistance,  Department  of 
Transportation,  Urban  Mass 
Transportation  Administrtion,  Office  of 
Grants  Management,  400  Seventh  Street, 
SW.,  room  9301,  Washington,  DC  20590 
(202)  368-2053. 

SUPPLEMENTARY  INFORMATION:  The 

section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
19S4  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  the 
following  grant  information: 


Section  3  Grants 


Transit  Property 


City  cf  Tucson,  Tucson,  A2 „ „, 

Bay  Area  Raptd  Transit  District,  San  FranciscoOakland,  CA.. 

Crty  of  Port  Collins,  Port  Collins,  CO 

Housatontc  Area  Regional  Transit  Dantxjry.  CT.-N.Y 

Iowa  Department  o»  Transportation,  Iowa 

Chicago  Transit  Auttiofity,  Chicago,  I L -Northwestern  IN.^ 

Lowell  Regional  Transit  Authority,  Lowefl,  MA 

Franklin  Regional  Transit  Authorty,  GfeenfieW,  MA.. 


Southeastern  Regional  Transit  Authority,  New  Bedford,  MA.. 

City  of  Lincoln.  Lincoin.  Netjraska 

City  of  Roswelt,  RosweH.  New  Mexico . 


Metropolitan  Transportation  Authority,  New  YorK  N.Y.-I^ortheastem  N.J.. 

Regiorial  Transportation  Commtsswo,  Reno,  NV 

Greater  Cleveland  Regional  Transit  Authority,  Cleveland,  OH !Z 

Greater  Cleveland  Regional  Transit  Authority,  Cleveland,  OH 

City  of  Charleston,  Charleston,  S.C ~" 

Verr»K)nt  Agency  of  Transportation,  Montpelier,  VT ~"""' 


Grant  No. 


AZ-03-0016-00 

CA-03-0355-00 

CO-03-0047-00 

CT-03-0079-00 

IA-03-0065-00 

IL-03-0158-00 

MA-03-01 62-00 

MA-03-0 163-00 

MA-03-01 73-00 

NE-03-0025-00 

NM-03-0010-00 

NY-03-0265-00 

NV-03-0006-00 

OH-03-01 13-00 

OH-03-01 15-00 

SC-03-0007-00 

VT-03-0013-00 


Grant  amount 


$3,000,000 

2,841,000 

326,000 

1,650,000 

250,665 

13.387.719 

2,860,002 

97.302 

914,967 

38,025 

1,650,000 

102,182,250 

3,056,175 

6,750,000 

15,959,700 

518,712 

324,762 


Obligation  date 


05/31/91 
06/18/91 
06/27/91 
06/14/91 
05/31/91 
05/10/91 
06/05/91 
06/05/91 
06/05/91 
05/31/91 
04/22/91 
06/30/91 
06/18/91 
06/04/91 
07/08/91 
07/02/91 
06/07/91 


West  Virginia  Departnwnt  of  Administ 


Orange  County  Transit  District  Los  A 
Metropolitan  Transit  Development  Bo: 
Delaware  River  Port  Authority,  Philad< 
Centre  Area  Transportation  Authority, 


Issued  on  July  17, 1991. 
Brian  W.  Clymer, 
Administrator. 

(FR  Doc.  91-127475  Filed  7-23-91 
BILUNQ  CODE  4«1I>-S7-M 


DEPARTMENT  OF  THE  TREi 

Rscal  Service 

*[Dept  CIrc  570, 1991— Rev^  Su 

Surety  Companies  Acceptat 
Federal  Bonds;  Contractor'i 
and  Insurance  Co. 

The  above  mentioned  comi 
listed  in  56  FR  30139.  July  1, 1 
surety  company  acceptable  o 
bonds.  Federal  bond-approvii 
are  hereby  notified  that  Conti 
Bonding  and  Insurance  Comp 
required  by  State  law  to  cond 
business  in  the  State  of  Calift 
CBIC  Bonding  and  Insurance 

Federal  bond-approving  off 
should  annotate  their  referem 
of  Treasury  Circular  570, 1991 
to  indicate  that  CBIC  Bondinf 
Insurance  Company  is  accept 
Federal  bonds  in  the  State  of 

Questions  concerning  this  r 
be  directed  to  the  Departmen 
Treasury,  Financial  Managen 
Service,  Funds  Management  I 
Surety  Bond  Branch,  Washinj 
20227,  telephone  (202)  287-39; 
874-6850  (effec.  July  27. 1991). 

Dated:  July  1. 1991. 
Charles  F.  Schwan.  m. 
Director,  Funds  Management  Div 
JFR  Doc.  91-17515  Filed  7-23-«l;  I 

BtLUNO  CODE  4S10-3S-M 
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ler.  and  work 
■  only. 
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from  ADP  files  when 
the  system.  Record 
reports  and  listings 
ly  for  3  years, 
"ederal  Records 
years,  then  destroyed. 

MO  ADDRESS: 

tation  and  Parking 
f.S.  Department  of 
ffice  of  the  Secretary, 
t.  SW.,  Washington, 


DURES: 

review  own  data  upon 
lid  DOT  ID  card. 

ICEOURES: 

ation  Procedure. 

I  PROCEDURES: 

1  Manager. 

'EOORIES: 

ained  from 
itted  by  individual 
ions  from  other 
n  the  matching 

led  7-23-91:  8:45  amj 
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=  TRANSPORTATION 
spoliation 

nd  9  Grant 


iss  Transportation 
^fTA),  DOT. 


><  3  Grants 


SUMMARr.  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1991.  Pubhc  Law 
101-516,  signed  into  law  by  President 
George  Bush  on  November  5. 1990, 
contained  a  provision  requiring  the 
Urban  Mass  Transportation 
Administration  to  publish  an 
announcement  in  the  Federal  Register 
every  30  days  of  grants  obligated 
pursuant  to  sections  3  and  9  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended.  The  statute  requires  that 
the  announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT. 

Janet  Lyim  Sahaj.  Chief.  Resource 
Management  Division.  Office  of  Capital 
and  Formula  Assistance.  Department  of 
Transportation.  Urban  Mass 
Transportation  Administrtion.  Office  of 
Grants  Management.  400  Seventh  Street. 
SW..  room  9301,  Washington.  DC  20590 
(202)  368-2053. 

SUPPt^EMENTAnY  INFORMATION:  The 

section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urban  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  the 
following  grant  information: 


Grant  No. 

Grant  amount 

Obligation  date 

AZ-03-0016-00 

CA-03-0355-00 

CO-03-0047-00 

CT-03-0079-00 

IA-03-0065-00 

IL-03-0158-00 

MA-03-0162-00 

MA-03-01 63-00 

MA-03-01 73-00 

KE-03-0025-00 

NM-03-0010-00 

NY-03-0265-00 

NV-03-0006-00 

OH-03-01 13-00 

OH-03-01 15-00 

SC-03-0007-00 

VT-03-0013-00 

$3,000,000 

2,841,000 

326,000 

1,650.000 

250,665 

13,387,719 

2,860.002 

97.302 

914,967 

38.025 

1.650.000 

102,182,250 

3,056,175 

6,750,000 

15,959,700 

518,712 

324.762 

05/31/91 
06/18/91 
06/27/91 
06/14/91 
05/31/91 
05/10/91 
06/05/91 
06/05/91 
06/05/91 
05/31/91 
04/22/91 
06/30/91 
06/18/91 
06/04/91 
07/08/91 
07/02/91 
06/07/91 

Section  3  Grants— Continued 


Transit  Property 


West  Virginia  Department  of  Administration,  West  Virginia . 


Grant  No. 


WV-03-O020-00 


Grant  amount 


3.425,988 


Obligation  date 


06/18/91 


Section  9  Grants 

^ Transit  Property 

Orange  County  Transit  District,  Los  Angeles-Long  Beach,  CA 

Metropolitan  Transit  Development  Board,  San  Diego,  CA 

Delaware  River  Port  Auttiority,  Ptwladelphia,  PA.-N.J Z..™Z.~ .~ 

Centre  Area  Transportation  Authority,  State  College,  PA ! "Z'ZZZZ 


Grant  No. 


CA-90-X428-00 
CA-90-X435-00 
NJ-90-X032-00 
PA-90-X208-O0 


Grant  amount 


$15,135,200 

7.942,693 

2.550,568 

380,597 


Obligation  date 


04/01/91 
04/05/91 
05/16/91 
05/21/91 


Issued  on  July  17, 1991. 
Brian  W.  Clymer, 
Administrator. 
[PR  Doc.  91-127475  Filed  7-23-91;  8:45  amJ 

BILUNQ  CODE  4«10-S7-M 


DEPARTMENT  OF  THE  TREASURY 

Rscal  Service 

*[Dept  CIrc  570, 1991— Rev.,  Supp.  Mo.  1] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Contractor's  Bonding 
and  Insurance  Co. 

The  above  mentioned  company  was 
listed  in  56  FR  30139,  July  1, 1991,  as  a 
surety  company  acceptable  on  Federal 
bonds.  Federal  bond-approving  officers 
are  hereby  notified  that  Contractor's 
Bonding  and  Insurance  Company  is 
required  by  State  law  to  conduct 
business  in  the  State  of  California  as 
CBIC  Bonding  and  Insurance  Company. 

Federal  bond-approving  officers 
should  annotate  their  reference  copies 
of  Treasury  Circular  570, 1991  Revision, 
to  indicate  that  CBIC  Bonding  and 
Insurance  Company  is  acceptable  on 
Federal  bonds  in  the  State  of  California. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury.  Financial  Management 
Service.  Funds  Management  Division. 
Surety  Bond  Branch.  Washington,  DC 
20227,  telephone  (202)  287-3921  or  (202) 
874-6850  (effec.  July  27. 1991). 

Dated:  July  1, 1991. 
Charles  F.  Schwan,  m. 
Director.  Funds  Management  Division. 
[FR  Doc.  91-17515  Filed  7-23-fll;  8:45  am] 

BtUJNO  CODE  4S10-3S-M 


Office  of  Thrift  Supervision 

Danbury  Federal  Savings  and  L^an 
Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(B)  and  (H)  of  the  Home  Owners' 
Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Danbury  Federal 
Savings  and  Loan  Association,  Danbury, 
Connecticut,  on  July  12, 1991. 

Dated:  July  18, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-17535  Filed  7-25-91;  8:45  am] 

BILUNQ  CODE  673(M)1-M 


fidelity  Federal  Savings  and  Loan 
Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(B)  and  (H)  of  the  Home  Owners' 
Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Fidelity  Federal  Savings 
and  Loan  Association,  Austin,  Texas,  on 
July  12. 1991. 

Dated:  July  la  1991. 

By  the  Office  of  Tiirifl  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-17536  Filed  7-23-91;  8:45  amJ  ' 

BILLINQ  CODE  672IH>1-M 


Monycor  Federal  Savings  Bank, 
Barron,  Wl;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(B)  and  (H)  of  the  Home  Owners' 
Loan  Act,  the  Office  of  Thrift 


Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Monycor  Federal 
Savings  Bank,  Barron,  Wisconsin,  on 
July  12. 1991. 

Dated:  July  la  1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-17537  Filed  7-23-91;  8:45  am] 
BILUNO  CODE  S7aO-01-M 


Pan  American  Savings  Bank  San 
Mateo,  CA;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act. 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corpoation  as  sole  Receiver  for  Pan 
American  Savings  Bank,  San  Mateo, 
California,  on  July  12, 1991. 

Dated:  July  18. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-17538  Filed  7-23-91;  8:45  am) 
BILLING  CODE  673IH)1-« 


Surety  Federal  Savings  and  Loan 
Association,  FA.;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act.  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Surety  Federal  Savings 
and  Loan  Association,  F.A..  Morgantor 
North  Carolina,  on  July  9, 1991. 

Dated:  July  18. 1991. 
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By  the  Office  of  Thrift  Supervision. 
N'adine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-17539  Filed  7-23-91;  8:45  am] 

BnjJNO  CODE  S720-01-M 


Danbury  Savings  and  Loan 
Association,  Inc.;  Appointment  of 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(C)  of  the  Home  Owners"  Loan 
Act.  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Danbury  Savings  and  Loan  Association, 
Inc.,  Danbury  Connecticut,  OTS  No. 
0350,  on  July  12, 1991. 

Dated:  July  18, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-17540  Filed  7-23-91;  8:45  am] 

BIUJMQ  CODE  672O-01-W 


Fidelity  Savings-Austin,  FJV; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(A)  of  the  Home  Ovmers'  Loan  Act. 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Fidelity 
Savings-Austin.  F.A..  Austin.  Texas, 
OTS  No.  8018,  on  July  12, 1991. 

Dated:  July  18, 1991. 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 

Corporate  Secretary. 

[FR  Doc.  91-17541  Filed  7-23-91;  8:45  am] 

BILLING  C03E  S72O-01-M 


Monycor  Savings  Bank,  A  Federal 
Savings  Bank,  Barron,  Wl; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(A)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Monycor  Savings  Bank,  a  Federal 
Savings  Bank,  OTS  Number  3236,  on 
July  12, 1991. 

Dated:  July  18. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-17542  Filed  7-23-91:  8:45  am] 

BILUNG  CODE  6720-01-11 


Surety  Federal  Savings  and  Loan 
Association,  FSA;  Appointment  of 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act,  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Surety 
Federal  Savings  and  Loan  Association, 
FSA.,  Morganton,  North  Carolina,  OTS 
No.  8459  on  July  9, 1991. 

Dated:  July  18. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-17543  Filed  7-23-fll;  8:45  am] 

BILUNQ  CODE  6720-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  Act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2. 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "Seurat"  (see 
list '),  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  The 
Metropolitan  Museum  of  Art,  New  York, 
New  York,  beginning  on  or  about 
September  24, 1991,  to  on  or  about 
January  12. 1992,  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  July  17, 1991. 
Alberto  J.  Mora, 
General  Counsel. 
[FR  Doc.  91-17584  Filed  7-23-91;  &45  amj 

PILUNO  CODE  8230-01-M 


Sunshine  Act 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Lorie  ).  Nierenberg  of  the  Office  of 
the  General  Counsel  of  USIA.  The  telephone 
number  is  202-619-6975,  and  the  address  is  U.S. 
Information  Agency.  301  Fourth  Street  SW..  room 
700,  Washingtoa  DC  20547. 


This  section  of  the  FEDERAL 
contains  notices  of  meetings  | 
under  Vtye  "Government  in  the 
Act"  (Pub.  L.  94-409)  5  U.S.C 


FEDERAL  MINE  SAFETY  AND  HE 
REVIEW  COMMISSION 

July  18, 1991.11 

TIME  AND  date:  2:00  p.m.  Tue 
23, 1991. 

PLACE:  Room  600, 1730  K  Stre 
Washington,  D.C. 
STATUS:  Open. 
MATTER  TO  BE  CONSIDERED:  T 

Commission  will  consider  am 
the  following: 

1.  Drummond  Company,  Inc.,  E 
SE  91-10-R.  (Issues  include  whet] 
erred  in  vacating  an  unwarrantat 
finding  of  a  citation  issues  under 
104(d)(l}  of  the  Mine  Act.  30  U.S.I 
9  814(d)(1),  alleging  a  violation  of 
S  75.400). 

It  was  determined  by  a  una 
vote  of  Commissioners  that  a 
held  on  this  item  and  that  no  i 
announcement  of  the  meeting 
possible. 

Any  person  attending  this  n 
who  requires  special  accessib 
features  and/or  auxiliary  aids 
sign  language  interpreters,  mu 
the  Commission  in  advance  oi 
needs.  Subject  to  29  CFR  §  27( 
and  §  2706.160(d). 

CONTACT  PERSON  FOR  MORE  IK 

Ellen,  (202)  653-5829/(202)  708 

TDD  Relay  1-800-877-8339  foi 

Jean  H.  Ellen,  1 1 

Agenda  Clerk}^ ! 

[FR  Doc.  91-17728  Filed  7-22-91;  3 

WLUNQ  COOE  673S-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meetings 

TIME  AND  DATE:  9:15  a.m.,  Tues 
30, 1991. 

PLACE:  Filene  Board  Room,  7th 
1776  G  Street  NW.,  Washingto 
20456. 

status:  Open. 

MATTER  TO  BE  CONSIDERED: 

1.  Final  Rule:  Part  747,  Administi 
Actions,  Adjudicative  Hearings,  Ri 
Practice  and  Procedure,  and  Invest 

RECESS:  9:25  a.m. 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  Act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27, 1978 
(43  FR 13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2. 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "Seurat"  (see 
list '),  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  The 
Metropolitan  Museum  of  Art.  New  York, 
New  York,  beginning  on  or  about 
September  24, 1991,  to  on  or  about 
January  12, 1992,  is  in  the  national 
interest. 

Pubhc  notice  of  this  determinadon  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  July  17. 1991. 
Alberto  ].  Mora, 
General  Counsel, 
[FR  Doc.  91-17564  Filed  7-23-91;  8:45  am] 

PILUm  CODE  8230-01-M 


Sunshine  Act  Meetings 
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'  A  copy  of  this  list  may  be  obtained  by 
contactiiig  Ms.  Lorie  ).  Nierent>erg  of  the  OfTice  of 
the  General  Counsel  of  USIA.  The  telephone 
number  is  202-619-6975,  and  the  address  is  U.S. 
Information  Agency.  301  Fourth  Street  SW..  room 
700.  Washington,  DC  20547. 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  U  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

July  18. 1991. 

TIME  AND  date:  2:00  p.m.  Tuesday,  July 
23, 1991. 

PLACE:  Room  600, 1730  K  Street.  N.W., 

Washington.  D.C. 

STATUS:  Open. 

MATTER  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Drummond  Company,  Inc.,  Docket  No. 
SE  91-10-R.  (Issues  include  whether  the  judge 
erred  in  vacating  an  unwarrantable  failure 
finding  of  a  citation  issues  under  Section 
104(d)(1)  of  the  Mine  Act.  30  U.S.C. 
S  814(d)(1).  alleging  a  violation  of  30  CFR 
S  75.400). 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  a  meeting  be 
held  on  this  item  and  that  no  earlier 
announcement  of  the  meeting  was 
possible. 

Any  person  attending  this  meeting 
who  requires  special  accessibiUty 
featiu-es  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  5  270e.l50{a)(3) 
and  §  2706.160(d). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen,  (202)  653-5629/(202)  708-9300  for 
TDD  Relay  1-80O-877-6339  for  Toll  Free. 
Jean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc.  91-17728  Filed  7-22-91;  3:15  pmj 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meetings 

TIME  AND  DATE:  9:15  a.m.,  Tuesday,  luly 
30.1991. 

PLACE:  Filene  Board  Room,  7th  Floor, 
1776  G  Street  NW.,  Washington,  DC 
20456. 

status:  Open. 

MATTER  TO  BE  CONSIDERED: 

1.  Final  Rule:  Part  747.  Administrative 
Actions,  Adjudicative  Hearings.  Rules  of 
Practice  and  Procedure,  and  Investigations. 

RECESS:  9:25  a.m. 


TIME  AND  date:  9:30  a.m..  Tuesday,  July 
30, 1991. 

place:  Filene  Board  Room,  7th  Floor, 
1776  G  Street  NW..  Washington.  DC 
20456. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Administrative  Action  under  Section  208 
of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9)(A)(iil.  and 
(9)(B). 

3.  Administrative  Action  under  Sections 
208  and  307  of  the  Federal  Credit  Union  Act 
Closed  pursuant  to  exemptions  (6),  (9)(A](ii), 
and  (9)(B). 

4.  Administrative  Action  under  Sections 
206. 208,  and  307  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii).  and  (9)(B). 

5.  Administrative  Actions  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8).  (9)(A)(ii).  and 
(9)(B). 

6.  Application  for  Federal  Insurance. 
Closed  pursuant  to  exemptions  (8)  and 
(9)(A)(ii). 

7.  Appeal  of  Denial  of  Insurance.  Closed 
pursuant  to  exemptions  (6),  (8),  and  (9)(B). 

8.  NCUA's  Budget  FY  92  and  FY  93.  Closed 
pursuant  to  exemptions  (2)  and  (9)(B}. 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (202)  682-9600. 

Becky  Baker. 

Secretary  of  the  Board. 

[FR  Doc.  91-17711  Filed  7-22-91;  1:43  pm] 
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NATtONAL  SCIENCE  BOARD 
DATE  AND  TIME: 

August  9, 1991,  9:45  a.m.  Open  Session 
August  9, 1991.  8:30  a.m.  Closed  Session 

PLACE:  National  Science  Foundation. 
1800  G  Street  NW.,  room  540, 
Washington,  DC  20550. 

STATUS: 

Part  of  this  meeting  will  be  open  to  the 

public. 
Part  of  this  meeting  will  be  closed  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 
Friday,  August  9, 1991 

Closed  Session  (8:30  a.m.-9:45  a.m.) 
1.  Minutes — June  1991  Meeting. 
Z.  NSB  and  NSF  Staff  Nominees. 

3.  Future  NSF  Budgets. 

4.  Grants  and  Contracts. 
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Friday,  August  9, 1991 

Open  Session  (9:45  a.m.-lZOO  Noon) 
5.  Chairman's  Report. 
8.  Minutes — June  1991  Meeting. 

7.  Director's  Report. 

8.  Overview  of  NSF  Environmental 
Sciences  Activities. 

9.  Other  Business. 
Thomas  Ubois, 
Executive  Officer. 

(FR  Doc  91-17698  Filed  7-22-91: 1:42  pmJ 
BtLUNQ  CODE  75S5-01-M 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  July  22,  29,  August  5, 
and  12, 1991. 

PLACE:  Commissoners'  Conference 

Room.  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  July  22 

Thursday,  July  25 
1:30  p.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting] 
3:00  pjn. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Amendment  to  Fitness-for-Duty  Rule 

Friday,  July  26 

10:00  ajn. 
Briefing  by  NRC  Staff  on 
Recommendations  Regarding  Yankee 
Rowe  Pressure  Vessel  Embrittlemcnf 
Issues  (Public  Meeting) 

Week  of  July  29— TenUtive 
Tuesday,  July  30 
10:00  a.m. 
Briefing  on  International  Nuclear  Reactor 
Safety  (Closed— Ex.  1) 

Wednesday,  July  31 
2:30  p.m. 
Af^rmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Commission  Decision  Regarding  Yankee 
Rowe  Reactor  Vessel  (Tentative) 

Thursday,  August  1 
3:30  pjn. 
Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 

Week  of  August  5— Tentative 
Monday,  August  5 
lOKX)  ajn. 
Briefing  on  AEOD  Programs  (Public 
Meeting] 
11:30  a.m. 
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AfTirmation/Discussion  and  Vote  [Public 

Meeting)  (if  needed] 
3:00  p.m. 
Discussion  of  Pending  Investigations 

(Closed  -Ex.  5  and  7) 

Week  of  August  12— Tentative 

Friday,  Augus*  18 

10:00  a.m. 
Briefing  on  Uncertaintieis  in  Implementing 
the  EPA  HLW  Standards  (Public 
Meeting) 


11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed] 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identiHed  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 


To  Verify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  492- 
1661. 

Dated:  )uly  19, 1991. 
William  M.  Hill.  |r.. 

Office  of  the  Secretary. 

[FR  Doc.  91-17668  Filed  7-22-91;  1:41  pm] 
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To  Verify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292. 
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information:  William  Hill  (301)  492- 
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Outer  Continental  Shelf;  Chukchi  Sea;  Oil 
and  Gas  Lease  Sale  126  and  Notice  of 
Leasing  Systems,  Sale  126 


4310-MR 


United  States 
>        Department  of  the  Interior 
Minerals  Management  Service 

Outer  Continental  Sbelf 

Chukchi  Sea 

Oil  and  Gas  Lease  Sale  126 

1.  Authority.   This  Notice  is  published  pursuant  to  the  Outer 
Continental  Shelf  (OCS)  Lands  Act  (43  U.S.C.  1331-1356  (1988)), 
and  the  regulations  issued  thereunder  (30  CFR  Part  256). 

2.  Tiling  of  Bids.   Sealed  bids  will  be  received  by  the  Regional 
Director  (RD) ,  Alaska  OCS  Region,  Minerals  Management  Service 
(MMS) ,  949  E.  36th  Avenue,  Room  544,  Anchorage,  Alaska 
99508-4302.   Bids  may  be  delivered  in  person  to  that  address 
during  normal  business  hours  (3  a.m.  to  4  p.m.)  until  the  Bid 
Submission  Deadline  at  10  a.m.,  August  27,  1991.  All  times  cited 
in  this  Notice  refer  to  Alaska  Standard  Time  (a.s.t.)  which  is 
the  local  time  in  the  area.   Bids  will  aat  be  accepted  the  day  of 
Bid  Opening,  August  28,  1991.   Bids  received  by  the  RD  later  than 
the  time  and  date  specified  above  will  be  returned  unopened  to 
the  bidders.   Bids  may  not  be  modified  or  withdrawn  unless  a 
written  modification  or  written  withdrawal  request  is  received  by 
the  RD  prior  to  10  a.m.  August  27,  1991.   Bid  Opening  Time  will 
be  9  a.m.  on  August  28,  1991,  at  the  Egan  Civic  and  Convention 
Center,  555  West  5th  Avenue,  Anchorage,  Alaska.   All  bids  must  be 
submitted  and  will  be  considered  in  accordance  with  applicable 
regulations  including  30  CFR  Part  256.   The  list  of  restricted 
joint  bidders  which  applies  to  this  sale  appeared  in  the  fgligral 
Register  on  April  4,  1991,  at  56  FR  13842. 

3.  Method  of  Bidding.  A  separate  signed  bid  in  a  sealed 
envelope  labeled  "Sealed  Bid  for  Oil  and  Gas  Lease  Sale  126, 
Chukchi  Sea  (Official  Protraction  Diagram  (OPD)  number(s),  OPD 
name(s),  and  block  number(s)),  not  to  be  opened  until  9  a.m., 
a.s.t.,  August  28,  1991,"  must  be  submitted  for  each  block  or 
prescribed  bidding  unit  bid  upon.   The  company  qualification 
number  should  also  appear  on  the  envelope.   For  example,  a  label 
would  read  as  follows:   "Sealed  Bid  for  Oil  t   Gas  Lease  Sale  126, 
NS  3-7,  block  228,  not  to  be  opened  until  9  a.m., 

August  28,  1991,  ABC  Oil  Inc.  No.  Y0234."   For  those  blocks  which 
must  be  bid  upon  as  a  bidding  unit  (see  paragraph  12),  it  is 
recommended  that  all  numbers  of  blocks  and  OPD's  comprising  the 
bidding  unit  appear  on  the  sealed  envelope.   A  suggested  bid  form 
appears  in  30  CFR  Part  256,  Appendix  A.   In  addition,  the  total 
amount  bid  must  be  in  whole  dollar  amounts  (no  cents) .   Bidders 
must  submit  with  each  bid  one-fifth  of  the  cash  bonus,  in  cash  or 
by  cashier's  check,  bank  draft,  or  certified  check,  payable  to 
the  order  of  the  U.S.  Departmeht  of  the  Interior — Minerals 


Management  Service.  The  company  qualification  number  should  also 
appear  on  the  check  or  draft  together  with  OPD  and  block 
identification.   No  bid  for  less  than  all  of  the  unleased 
portions  of  a  block  or  bidding  unit  as  described  in  paragraph  12 
will  be  considered.   Bidders  are  advised  to  use  the  description 
"AH  the  Unleased  Federal  Portion"  for  those  blocks  having  only 
portions  currently  available  for  leasing. 

All  documents  loust  be  executed  in  conformance  with  signatory 
authorizations  on  file.   Partnerships  also  need  to  submit  or  have 
on  file  in  the  Alaska  OCS  Region  office  a  list  of  signatories 
authorized  to  bind  the  partnership.   Bidders  submitting  joint 
bids  must  state  on  the  bid  form  the  proportionate  interest  of 
each  participating  bidder,  in  percent  to  a  maximum  of  five 
decimal  places  after  the  decimal  point,  e.g.,  33.33333  percent. 
Other  documents  may  be  required  of  bidders  under  30  CFR  256.46. 
Bidders  are  warned  against  violation  of  18  U.S.C.  1860, 
prohibiting  unlawful  combination  or  intimidation  of  bidders. 

4.  pidding  System.   All  bids  submitted  at  this  sale  must  provide 
for  a  cash  bonus  in  the  amount  of  $62  or  more  per  hectare  or 
fraction  thereof.   All  leases  awarded  will  provide  for  a  yearly 
rental  payment  of  $8  per  hectare  or  fraction  thereof.   All  leases 
will  provide  for  a  minimum  royalty  of  $8  per  hectare  or  fraction 
thereof.   The  bidding  system  applied  for  this  sale  will  be  cash 
bonus  with  a  1/8-fixed  royalty  rate. 

5.  Equal  Opportunity.   Each  bidder  must  qualify  for  the  sale  by 
submitting  prior  to  the  Bid  Submission  Deadline  stated  in 
paragraph  2,  the  certification  required  by  41  CFR  60-1. 7(b)  and 
Executive  Order  No.  11246  of  September  24,  1965,  as  amended  by 
Executive  Order  No.  11375  of  October  13,  1967,  on  the  Compliance 
Report  Certification  Form,  Form  MMS-2033  (June  1985) ,  and  the 
Affirmative  Action  Form,  Form  MMS  2032  (June  1985) .   See  the 
Affirmative  Action  paragraph  under  "Information  to  Lessees"  ITL 
No.  (i) . 

6.  Bid  Op«ninq.  Bid  opening  will  begin  at  the  times  stated  in 
paragraph  2.   The  public  opening  and  reading  of  the  bids  is  for 
the  sole  purpose  of  publicly  announcing  bids  received,  and  no 
bids  will  be  accepted  or  rejected  at  that  time.   If  the 
Department  is  prohibited  for  any  reason  from  opening  any  bid 
before  midnight  on  the  day  of  bid  opening,  that  bid  will  be 
returned  unopened  to  the  bidder  as  soon  thereafter  as  possible. 

7.  Deposit  of  Payment.   Any  cash,  cashier's  checks,  certified 
checks,  or  bank  drafts  submitted  with  a  bid  may  be  deposited  by 
the  Government  in  an  interest-bearing  account  in  the  U.S. 
Treasury  during  the  period  the  bids  are  being  considered.   Such  a 
deposit  does  not  constitute  and  shall  not  be  construed  as 
acceptance  of  any  bid  on  behalf  of  the  United  States. 
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8.  Wlthdrawl  ef  Blocfc*.   The  United  States  reserves  the  right 
to  withdraw  any  block  from  this  sals  prior  to  issuance  of  a 
%rritten  acceptance  of  a  bid  for  the  block. 

9.  Aeeeptanee.  Reieetien.  er  Return  of  Bids.   The  United  States 
reserves'  the  right  to  reject  any  and  all  bids.   In  any  case,  no 
bid  will  be  accepted,  and  no  lease  for  any  block  or  bidding  unit 
will  be  awarded  to  any  bidder,  unless: 

(a)  the  bidder  has  complied  with  all  requirements  of  this 
Notice  and  applicable  regulations; 

(b)  the  bid  is  the  highest  valid  bid;  and 

(c)  the  amount  of  the  bid  has  been  determined  to  be 
adequate  by  the  authorized  officer. 

No  bonus  bid  will  be  considered  for  acceptance  unless  it  provides 
for  a  cash  bonus  in  the  amount  of  $62  or  more  per  hectare  or 
fraction  thereof.  Any  bid  submitted  which  does  not  conform  to 
the  requirements  of  this  Notice,  the  OCS  Lands  Act,  as  amended, 
and  other  applicable  regulations  may  be  returned  to  the  person 
submitting  that  bid  by  the  authorized  officer  and  not  considered 
for  acceptance. 

10.  Bueoeasful  Bidders.   Each  person  who  has  submitted  a  bid 
accepted  by  the  authorized  officer  will  be  required  to  execute 
copies  of  the  lease,  pay  the  balance  of  the  cash  bonus  bid 
together  with  the  first  year's  annual  rental  for  each  lease 
issued,  by  electronic  funds  transfer  (EFT)  in  accordance  with  the 
requirements  of  30  CFR  2-18.155.  The  Federal  Reserve  Bank  of  New 
York  must  receive  the  EFT  payment  no  later  than  noon.  Eastern 
Standard  Time,  on  the  eleventh  business  day  after  receipt  of  the 
notice  of  bid  acceptance.  The  term  "business  day"  is  defined  as 
a  day  on  which  the  Alaska  OCS  Region  office  is  open  for  business. 
Successful  bidders  must  satisfy  the  bonding  requirements  of 

30  CFR  256,  Subpart  I. 

11.  Official  protraetion  Diaara«a  (OPD'sl.  Blocks  or  portions  of 
blocks  offered  for  lease  may  be  located  on  the  following  OPD*s 
which  may  be  purchased  from  the  Alaska  OCS  Region  office  for  $2 
each: 
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NR 
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NR 
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NR 
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NR 
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Outer  Continental  Shelf  Official  Protraction  Diagrams: 

(revised  5/2/89) 

(approved  7/14/81) 

(approved  1/21/81) 

Tlson  (revised  5/2/89) 

Studds  (revised  5/2/89) 

Karo  (revised  8/22/86) 

(approved  10/12/77) 

(revised  12/16/85) 

Chukchi  Sea  (revised  10/26/87) 

Solivik  Island  (revised  12/16/85) 

Wainwright  (revised  12/16/85) 

Point  Lay  West  (revised  9/14/87) 

12.  Description  cf  the  Areas  Offered  for  Bids.   The  lease  sale 
area  offered  for  bids  is  listed  by  OPD.  Two  categories  of  blocks 
may  appear  under  each  OPD  listed:   (l)  whole  or  partial  blocks, 
and/or  (2)  bloc)cs  which  comprise  bidding  units. 

For  whole  or  partial  blocks,  each  block  must  be  bid  on 
separately.   Hectares  for  whole  or  partial  blocks  listed  in  this 
paragraph  may  be  found  on  ths  appropriate  OPD. 

For  bidding  units,  each  bidding  unit  must  be  bid  on  separately 
and  must  include  all  blocks  within  the  unit.  The  entire  bidding 
unit  is  listed  in  this  Notice  under  the  OPD  where  the  first 
partial  block  is  located.  When  part  of  the  bidding  unit  is 
located  on  an  adjacent  OPD,  the  appropriate  OPD  number  will  be 
listed  (i.e.,  661,  (NS  3-7)). 

The  following  blocks  or  portions  of  bloclcs  are  offered  for  bids: 

Official  Protraotlon  DiaaraB  MS  1-8  (revised  Mav  2.  H8»> 

(1)   WBOLB  and  PARTIAL  BLOCXBl 
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235-241 
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411-416 
455-459 
499-505 
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587-593 
631-637 
675-681 
719-725 
763-769 
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(2)   BIDDIMO 

UMZTBS 

filssKs 

HffctAres 

14 
58 

102 
14C 
190 
234 

406.55 
328.60 
250.67 
172.76 
94.86 
2A^M 

21 

2  (NS  3- 

■7) 

1078.85 

682 
661 
726 
705 

(NS 
(NS 

3-7) 
3-7) 

503.27 
503.27 
618.28 

770 
749 

(NS 

3-7) 

733.26 
733.26 

814 

793 

(NS 

3-7) 

848.21 

•88 
837 

(NS 

3-7) 

963.13 

902 
881 

(NS 

3-7) 

1078.03 

•99 
983 

1077.42 

Total  Hectares 


266-276 

272 

274-286 


402-418 
442-443 
446-462 


675-682 
706-716 
718-726 


984-990 


(1)   WBOLl  and  PASTZAL  BLOCKS t 


1273.52 

2157.70 

2243.10 

1466.52 
1698.42 

1928.26 
2156.06 

2077.28 

OfflBial  ggotraation  Di«or—  Kg   a-7    (aBBfavail  July  14.    HtH 
(1)      mOtI  Ud  PARTIAL  BLOCKS: 


5-651 1 


1-21 
45< 

89- 
133-153 

177-197 
221-241 
265-279 
282-285 
309-329 

(2)      BZDDXBO  UMZTSt 


filfifiXft 


353-373 
397-417 
441-461 
485-505 
539-549 
573-593 
617-637 
661-681 
705-725 


749-752 
755-769 
793-796 
798-813 
837-840 
842-856 
881-901 
925-930 
933-938 


940-944 

946 

969-973 

977-981 

985-988 

990 


506 
550 
594 
638 
682 
726 

770 
814 


Haetaras 

43.88 

158.07 
273.17 
388.23 
503.27 

733.26 


Total    Hflctama 


1984.90 


im.47 

QffJQJBl  grDtractlon  DlaQra«  m  t.a,  rimt>n   fr.in,ad  way  >.  i,,,^ 
(1)   KBOLB  and  PARTIAL  BLOCKS I 


t^ 


3-22 

46-66 

90-110 

134-154 

178-198 

222-226 

228 

230-242 


310-313 

316 

318-330 

394 

357 

360 

362-374 

398 


486-487 

490-506 
532-550 

576-586 
588-694 
619-629 
632-638 
663-673 


750-770 
794-814 
838-858 
882-902 
925-937 
940-946 
970-972 
976-981 


16-20 

60-64 

104-lOt 

110 

148-154 

192-191 


236-242 

280-286 
334-330 
368-374 
412-418 
456-462 


500-506 
545-950 
588-594 

632-638 
676-682 
720-726 


764-770 
808-815 
852-859 
896-903 

940-947 
984-991 


(2) 


BZDDZNO  DKITSt 

BlQSJUA 

K«7tfir«f 

15 

922.31 

59 

M4.7? 

103 

764.28 

147 

689.79 

191 

il2^21 

235 

534.87 

279 

457.44 

323 

380.03 

367 

302.64 

411 

225.27 

455 

147.91 

499 

70,,  5? 

543 

6.59 

544 

2290. «S 

375 

38.10 

353 

(NR  3-1) 

38.10 

419 

150.60 

397 

(NR  3-1) 

150.60 

463 

265.13 

441 

(NR  3-1) 

265.13 

507 

379.63 

485 

(NR  3-1) 

379.63 

551 

494.10 

529 

(NR  3-1) 

494.10 

595 

608.55 

573 

(NR  3-1) 

«0B,55 

639 

722.96 

617 

(NR  3-1) 

722.?* 

683 

837.34 

661 

(NR  3-1) 

837.34 

Total  Hectares 


1767.10 


2066.39 


2118.74 


2297.27 


1666.92 


2205.30 


1445.92 


1674.68 


Blfi£]U 

727 

70S   (NR  3-1) 


771 

749    (NR  3-1) 


Hectare. 

«»51.70 
y81.7Q 


1066.03 

tOMioa 


Total  Heetaree 


1903.40 


Offloi«l  Pretraotion  PlaaraM  m   i-4.  ■tuaa. 


2132.06 


(1)      VROU  and  PARTZJUi  BLOCKS  l 


8-15 
52-59 

96-103 
140-147 
185-190 
229-234 


273-279 
317-323 
361-367 
405-411 
449-455 
493-499 


(2)   BIDDZMO  OVZTSt 


filfiSkt 


184 
238 

272 
316 

280 
265 

324 

309 
368 
353 

(NR  3-3) 
(NR  3-3) 
(NR  3-3) 

Heetaree 
1139.92 


985.95 


131.64 
131.64 
245.58 
245.58 

359.49 


537-543 
581-587 
625-631 
669-675 
713-720 
757-764 


801-808 
846-852 
889-896 
933-940 
977-984 


Total  Hectares 


2202.84 


1894.94 


1473.42 


to 

n 
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n 
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09 


Z 

o 
o. 
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n 


Blocks 

Hggtareg 

360 
404 
448 

832.05 
•»55.14 
«7S.24 

412 

397  (NR  3-3) 

456 

441  (NR  3-3) 

473.37 
473.37 
587.22 
587.22 

492 
536 
580 
624 

668 

601.37 
524.51 
447.68 
370.87 
294.07 

500 

485  (MR  3-3) 

701.04 
701.04 

544 

529  (NR  3-3) 

814.83 
.    814.8} 

588 

573  (NR  3-3) 

928.59 
928.59 

632 

617  (NR  3-3) 

1042.32 

676 

661  (NR  3-3)  ■ 

1156.02 

712 
756 
800 

217.30 

140.55 

$3.82 

844 
845 

4.23 

2286.88 

Total  Hectares 


2265.43 


2121.18 


Offiolal  Protraoticn  DlaoraB  MR  3-1.  Karo  travlaad  Xuauat  aa. 
»t<) 


2238.50 


1402.08 


1629.66 


1857.18 


2084.64 


2312.04 


421.67 


2291.11 


(1)   naOLI  and  PARTIAL  BLOCKS I 


3-5 
9-16 
20-23 
46-58 

64-67 

90-92 

95-101 

109-11:. 

134-135 

142-145 

147-148 

152-155 

178-179 

186-199 

222-223 

229-243 

266-287 


310-321 

323-331 

354 

357-364 

367-375 

398 

401-408 

411-419 

442-444 

446-452 

455-456 

459-463 

486-496 

498-499 

504-507 

530-540 

549-551 


S74-583 
586-587 
593-595 

618-627 

630 

637-639 

662-663 

665-671 

674 

679-683 

706-707 

709-714 

722-727 

750-752 

754-758 

765-771 

793-795 


798-800 

803-804 

808-815 

837-839 

841-844 

846-847 

851-853 

857-859 

881-887 

890-903 

925-931 

933-947 

969-974 

976 

979-991 


Official  ProtraetloB  Dlaaraa  MR  3-2.  lapprovd  Oetobar  12.  1977) 
(1)   MBOLt  and  PARTIAL  BLOCKS] 


1-6 
8-15 

18-20 

22 

45-61 

64-66 

89-104 

107-11(1 

133-14: 

144-148 

152-154 

177-186 


188-193 
196-198 
221-229 
232-242 
265-273 
276-286 
309-317 
319-330 
353-374 
397-418 
441-462 
485-506 


529-550 

573-584 

587-594 

617-626 

632-636 

638 

661-670 

677-680 

682 

705-714 

722-724 

749-758 


.65-769 

793-802 

809-813 

815 

837-846 

852-859 

881-903 

925-947 

969-991 
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(2)   BZDDIMO 

UNITS: 

BiSSM. 

Hectares 

.  "-  .,  . 

Total  Hectares 

639 

722.96 

683 

837.34 

1560.30 

727 

951.70 

' 

771 

106«.03 

2017.73 

Official  Prol 

:ractio 
Id  PAST 

n  Dia^rin  HR  }* 

■3  (revised  December  16.  19851 

(1)   WHOLB  ai 

lAL  BLOCKS: 

2-7 

144-150 

398-405 

705-728 

11-24 

178-185 

407-416 

749-772 

46-51 

187-194 

420 

793-816 

55 

223-238 

442-460 

837-860 

57-64 

266-284 

486-508 

881-904 

90-95 

310-319 

530-552 

925-948 

98 

321-328 

574-596 

969-992 

100-106 

354-372 

618-640 

134-142 

376 

662-684 

(2)   BIDDIMa 

OMITS: 

fil2£]^ 

Hectares 

Total  Hectares 

221 

24.45 

222 

22?7.22 

2321.67 

Official  Protraction  Diaaram  NR  2- 

■6.  Chukchi 

sea 

(r«Yi«94  9?t9&«r  2« 

.  1987) 

(1)   WHOLS  and  PARTIAL  BLOCKS: 

17-24 

281-288 

546-552 

810-813 

61-68 

325-332 

590-597 

854-855 

105-111 

369-376 

634-641 

898 

149-156 

413-420 

678-685 

193-200 

457-464 

722-727 

237-244 

502-508 

766-770 

11 


12\      BIDDINQ 

UNITS: 

Slfi£^ 

Hectares 

Total  Hectares 

112 
113 

22B2.78 

S.S4 

2291.32 

157 
134 
201 
178 
24$ 
222 
289 
266 

(NR 
(NR 
(NR 
(NR 

3-5) 
3-5) 
3-5) 
3-5) 

100.67 
100.67 
214.00 
214.00 
327.29 
327.29 
440.56 
440. ?6 

2165.04 

33: 

3lM 

(NR 

3-5) 

553.79 
521*22 

1107.58 

37- 
35' 

(NR 

3-5) 

666.99 

1333.98 

42: 

391; 

(NR 

3-5) 

780.16 

780. le 

'560.32 

465 
443 

(NR 

3-5) 

893.30 
S21U& 

1786.60 

501 
54S 

1142.98 

..209.59 

509 
486 

(NR 

3-5) 

1006.41 
100$. 41 

2012.82 

553 

530 

(NR 

3-5) 

1119.48 
1119.48 

2238.96 

589 
63} 

990.26 
913. ?9 

r 

1904.19 


12 


I 

s. 

09 


«< 


Z 


fiiscKs          Hectarea 

677                 837.62 

X0^?1  Hec 

721                 761.34 

76S                *55.07 

2284.03 

• 

809                 608.83 

853                 532.61 

897                  456.41 

1597.85 

Offioial  Protraction  Dikarui  NR  3- 

•4.  Solivilt  iBland 

(rovisad  Docaabor  16.  1985) 

(1)   «HOLB  and  PASTZAL  BLOCKS t 

1-6            178-199 

485-496        793- 

795 

8              221-242 

529-538        837- 

■838 

10-23          265-283 

573-580        881 

45-50          309-326 

617-623 

52-67           353-369 

661-666 

89-111          397-411 

705-709 

134-155        441-453 

749-752 

■3.  Wainwrioht 

(raviaad  Dacambar  16.  1985) 

(1)   WHOLB  and  PASTIAL  BLOCKS t 

2-11 

46-53 

90-95 

134-136 

178 

Official  Protraction  Diagram  KR  3- 
(ravisad  Baotaabar  14.  1987) 

■5.  Point  Lav  wast 

(1)   WHOLB  and  PASTIAL  BLOCKS t 

3-24           179-196 

355-366        531- 

-534 

47-67          223-239 

399-408        574- 

-577 

92-110         267-281 

443-450         618- 

-619 

135-15?        311-323 

487-492 

(2)   BZDOXMa  OMZTSl 


£1Q£KS 


90 
91 


Hectarea 
8.54 


Total  Hectares 


2291.32 


13.  Ltan  unit  ni  SKivMimnt, 

Nothing  in  this  Notice  affects  or  diminishes  the  applicability  of 
Federal  law  to  or  on  the  DCS  nor  extends  State  law  to  or  on  the 
CCS. 

(a)  Leases  resulting  fron  this  sale  will  have  an  initial  tern  of 
ten  (10)  years.   Leases  will  be  issued  on  Form  MMS-2005 

(March  1986).   Copies  of  the  lease  form  are  available  fron  the 
Regional  Superviaor,  Leasing  k   Environment,  Ala8)ca  OCS  Region,  at 
the  first  address  stated  in  paragraph  2. 

(b)  The  following  stipulations  will  apply  to  each  lease 
resulting  from  this  sale  unless  otherwise  indicated. 

Stipulation  Mo.  1— Protection  of  Archaeological  Resources 

(a)  "Archaeological  resource"  means  any  prehistoric  or  historic 
district,  site,  building,  atructure,  or  object  (including 
shipwrec)cs) t   such  term  includes  artifacts,  records,  and  remains 
which  are  related  to  such  a  district,  site,  building,  structure, 
or  object  (16  U.S.C.  470w(5)).   "Operations"  -jieans  any  drilling, 
mining,  or  construction,  or  placement  of  any  structure  for 
exploration,  development,  or  production  of  the  lease. 

(b)  If  the  Regional  Supervisor,  Field  Operations  (RSFO) , 
believes  an  archaeological  resource  may  exist  in  the  lease  area, 
the  RSFO  will  notify  the  lessee  in  writing.   The  lessee  shall 
then  comply  with  subparagraphs  (1)  through  (3). 

(1)   Prior  to  commencing  any  operations,  the  lessee 
shall  prepare  a  report,  as  specified  by  the  RSFO,  to 
determine  the  potential  existence  of  any  archaeological 
resource  that  may  be  affected  by  operations.   The 
report,  prepared  by  an  archaeologist  and  a  geophysicist, 
shall  be  based  on  an  assessment  of  data  from 
remote-sensing  surveys  and  of  other  pertinent 
archaeological  and  environmental  information.   The 
lessee  shall  submit  this  report  to  the  RSFO  for  review. 
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(2)   If  the  evidence  suggests  that  an  archaeological 
resource  may  be  present,  the  lessee  shall  either: 
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(i)   Locate  the  site  of  any  operation  so  as  not 
to  adversely  affect  the  area  where  the 
archaeological  resource  nay  be;  or 

(il)   Establish  to  the  satisfaction  of  the  RSFO 
that  an  archaeological  resource  does  not  exist 
or  will  not  be  adversely  affected  by  operations. 
This  shall  be  done  by  further  archaeological 
investigation,  conducted  by  an  archaeologist  and 
a  geophysicist,  using  survey  equipment  and 
techniques  deemed  necessary  by  the  RSFO.   A 
report  on  the  investigation  shall  be  submitted 
to  the  RSFO  for  review. 

(3)   If  the  RSFO  determines  that  an  archaeological  resource 
is  likely  to  be  present  in  the  lease  area  and  nay  be 
adversely  affected  by  operations,  the  RSFO  will  notify  the 
lessee  innediately.   The  lessee  shall  take  no  action  that 
nay  adversely  affect  the  archaeological  resource  until  th« 
RSFO  has  told  the  lessee  how  to  protect  it. 

(c)   If  the  lessee  discovers  any  archaeological  resource  while 
conducting  operations  in  the  lease  area,  the  lessee  shall  report 
the  discovery  immediately  to  the  RSFO.   The  lessee  shall  make 
every  reasonable  effort  to  preserve  the  archaeological  resource 
until  the  RSFO  has  told  the  lessee  how  to  protect  it. 

Btipmation  Ho.  2— ProteeticB  of  Bicloaioal  Resources 

If  biological  populations  or  habitats  that  may  require  additional 
protection  are  Identified  in  the  lease  area  by  the  Regional 
Supervisor,  Field  Operations  (RSFO) ,  the  RSFO  may  require  the 
lessee  to  conduct  biological  surveys  to  determine  the  extent  and 
composition  of  such  biological  populations  or  habitats.   The  RSFO 
shall  give  written  notification  to  the  lessee  of  the  RSFO's 
decision  to  require  such  surveys. 

Based  on  any  surveys  which  the  RSFO  may  require  of  the  lessee  or 
on  other  information  available  to  the  RSFO  on  special  biological 
resources,  the  RSFO  nay  require  the  lessee  to: 

(1)  Relocate  the  site  of  operations; 

(2)  Establish  to  the  satisfaction  of  the  RSFO,  on  the  basis 
of  a  site-specific  survey,  either  that  such  operations  will 
not  have  a  significant  adverse  effect  upon  the  resource 
identified  or  that  a  special  biological  resource  does  not 
exist; 
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(3)  Operate  during  those  periods  of  time,  as 
established  by  the  RSFO,  that  do  not  adversely  affect 
the  biological  resources;  and/or 

(4)  Modify  operations  to  ensure  that  significant 
biological  populations  or  habitats  deserving  protection 
are  not  adversely  affected. 

If  any  area  of  biological  significance  should  be  discovered 
during  the  conduct  of  any  operations  on  the  lease,  the  lessee 
shall  Immediately  report  such  findings  to  the  RSFO  and  make  every 
reasonable  effort  to  preserve  and  protect  the  biological  resource 
from  danage  until  the  RSFO  has  given  the  lessee  direction  with 
respect  to  its  protection. 

The  lessee  shall  submit  all  data  obtained  in  the  course  of 
biological  surveys  to  the  RSFO  with  the  locational  information 
for  drilling  or  other  activity.   The  lessee  nay  take  no  action 
that  night  affect  the  biological  populations  or  habitats  surveyed 
until  the  RSFO  provides  written  directions  to  the  lessee  with 
regard  to  permissible  actions. 

Stipulation  MO.  3— Orientation  Progrsn 

The  lessee  shall  include  in  any  exploration  or  developnent  and 
production  plans  submitted  under  30  CFR  250.33  and  250.34  a 
proposed  orientation  program  for  all  personnel  Involved  in 
exploration  or  development  and  production  activities  (including 
personnel  of  the  lessee's  agents,  contractors,  and 
subcontractors)  for  review  and  approval  by  the  Regional 
Supervisor,  Field  Operations.  The  progran  shall  be  designed  in 
sufficient  detail  to  Infom  individnals  working  on  the  project  of 
specific  types  of  environmental,  social,  and  cultural  concerns 
which  relate  to  the  sale  and  adjacent  areas.  The  program  shall 
be  formulated  by  qualified  instructors  experienced  in  each 
pertinent  field  of  study  and  shall  employ  effective  methods  to 
ensure  that  personnel  are  informed  of  archaeological  and 
biological  resources  and  habitats,  including  endangered  species, 
fisheries,  bird  colonies,  and  marine  nammals,  and  to  ensure  that 
personnel  understand  the  Importance  of  not  disturbing 
archaeological  resources  and  of  avoidance  and  nonharassnent  of 
wildlife  resources.   The  program  shall  also  be  designed  to 
Increase  the  sensitivity  and  understanding  of  personnel  to 
community  values,  customs,  and  lifestyles  in  areas  in  which  such 
personnel  will  be  operating.  The  orientation  progran  shall  also 
include  Infomatlon  concerning  avoidance  of  conflicts  with 
subsistence  activities.   The  progran  also  shall  include 
presentations  and  infomatlon  about  all  pertinent  lease  sale 
stipulations  and  Infomatlon  to  lessees  provisions. 

The  progran  shall  be  attended  at  least  once  a  year  by  all 
personnel  involved  in  onsite  exploration  or  developnent  and 
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production  activities  (including  personnel  of  the  lessee's 
agents,  contractors,  and  subcontractors)  and  all  supervisory  and 
managerial  personnel  involved  in  lease  activities  of  the  lessee 
and  its  agents,'  contractors,  and  subcontractors. 

The  lessee  shall  maintain  a  record  of  all  personnel  who  attend 
the  program.   This  record  shall  include  the  name  and  date(s)  of 
attendance  of  each  attendee  and  shall  be  kept  onsite  for  so  long 
as  the  site  is  active,  not  to  exceed  5  years. 

Stipulation  Ko.  4"Tran3Portation  of  Hydrocarbons 

Pipelines  will  be  required:   (a)  if  pipeline  rights-of-way  can  be 
determined  and  obtained;  (b)  if  laying  such  pipelines  is 
technologically  feasible  and  environmentally  preferable;  and 
(c)  if,  in  the  opinion  of  the  lessor,  pipelines  can  be  laid 
without  net  social  loss,  taking  into  account  any  incremental 
costs  of  pipelines  over  alternative  methods  of  transportation  and 
any  incremental  benefits  in  the  form  of  increased  environmental 
protection  or  reduced  multiple-use  conflicts.   The  lessor 
specifically  reserves  the  right  to  require  that  any  pipeline  used 
for  transporting  production  to  shore  be  placed  in  certain 
designated  management  areas.   In  selecting  the  means  of 
transportation,  consideration  will  be  given  to  any  recommendation 
of  the  Regional  Technical  Working  Group,  or  other  similar 
advisory  groups  with  participation  of  Federal,  State,  and  local 
governments  and  industry. 

Following  the  development  of  sufficient  pipeline  capacity,  no 
crude  oil  production  will  be  transported  by  surface  vessel  from 
offshore  production  sites,  except  in  the  case  of  emergency. 
Determinations  as  to  emergency  conditions  and  appropriate 
responses  to  these  conditions  will  be  made  by  the  Regional 
Supervisor,  Field  Operations. 

StiPVlatlon  No.  S—Subsistence  Whaling  and  Other  Subsiatanea 
Activities 

All  exploration  and  development  and  production  operations  shall 
be  conducted  in  a  manner  that  minimizes  any  potential  for 
conflict  between  oil  and  gas  industry  and  subsistence  activities, 
particularly  the  subsistence  bowhead  whale  hunt. 

Prior  to  submitting  an  exploration  plan  or  development  and 
production  plan  to  the  lessor  for  activities  proposed  during  the 
bowhead  whale  migration  period,  the  lessee  shall  contact 
potentially  affected  subsistence  whaling  communities,  such  as 
Wainwright,  Barrow,  Point  Hope,  and  Point  Lay,  and  the  Alaska 
Eskimo  Whaling  Commission  (AEWC)  to  discuss  potential  conflicts 
with  the  siting,  timing,  and  methods  of  proposed  operations. 
Through  this  consultation,  the  lessee  shall  make  reasonable 
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efforts  to  assure  that  exploration,  development,  and  production 
activities  are  compatible  with  whaling  and  other  subsistence 
hunting  activities  and  will  not  result  in  undue  interference  with 
subsistence  harvests. 

A  discussion  of  resolutions  reached  during  this  consultation 
process  and  any  unresolved  conflicts ^hall  be  included  in  the 
exploration  plan  or  the  development  atid  production  plan.   In 
particular,  the  lessee  shall  show  in  the  plan  how  mobilization  of 
the  drilling  unit  and  crew  and  supply  boat  routes  will  be 
scheduled  and  located  to  minimize  conflicts  with  subsistence 
activities.   Communities,  individuals,  and  other  entities  who 
were  involved  in  the  consultation  shall  be  identified  in  the 
plan.   The  lessee  shall  notify  the  Regional  Supervisor,  Field 
Op«»-atlons.  of  all  complaints  received  from  subsistence  hunters 
during  operations  and  of  steps  taken  to  resolve  such  complaints. 

The   lessee  shall  send  a  copy  of  the  exploration  plan  or 
development  and  production  plan  to  the  potentially  affected 
whaling  communities  and  the  AEWC  at  the  same  time  they  are 
submitted  to  the  lessor  to  allow  concurrent  review  and  comment  as 
part  of  the  lessor's  plan  approval  process. 

Subsistence  whaling  activities  occur  generally  during  the 
following  period: 

April  to  June:   Barrow  whalers  use  lead  systems  off  Point  Barrow 
and  west  of  Barrow  in  the  Chukchi  Sea.   Wainwright  whalers  use 
lead  systems  between  Wainwright  and  Peard  Bay.   Point  Hope  and 
Point  Lay  whalers  use  the  lead  systems  south  of  Point  Hope. 

Stipulation  Ho.  <— Oll-Bpill-Re»ponse  Preparednaaa 

Lessees  must  be  prepared  to  respond  to  oil  spills,  which  includes 
training  of  personnel  for  familiarization  with  response  equipment 
and  strategies,  and  conducting  drills  to  demonstrate  readiness. 
Prior  to  approval  of  exploration  or  development  and  production 
plans,  lessees  shall  submit  for  review  and  approval  Oll-Spill- 
Contingency  Plans  (OSCP's)  in  accordance  with  30  CFR  250.42.   The 
OSCP  must  address  all  aspects  of  oll-splll-response  readiness, 
including  an  analysis  of  potential  spills  and  spill-response 
strategies,  type,  location  and  availability  of  appropriate  oil- 
spill  equipment,  and  response  times  and  equipment  capability  for 
the  proposed  activities.   The  plan  must  also  address  response 
drills  and  training  requirements.   The  lessee  shall  conduct 
drills  under  realistic  conditions,  without  endangering  the  safety 
of  personnel,  to  the  extent  necessary  to  demonstrate  continued 
readiness  and  response  capability  for  appropriate  environmental 
conditions;   e.g.,  solid  ice,  open  water,  and  broken  ice 
conditions.   For  production  operation,  drills  shall  be  conducted 
at  least  semiannually.  Additional  drills  will  be  required  if 
drilling  operations  continue  into  new  seasonal  environmental 
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conditions.   Drills  shall  include  deployment  of  onsite  response 
equipment,  and  additional  equipment  availeible  from  a  cooperative 
or  other  sources  identified  in  the  OSCP,  to  the  extent  necessary 
to  demonstrate  adequate  response  preparedness  for  the  type, 
location,  and  scope  of  proposed  activities  and  anticipated 
environmental  conditions. 

14.  infofation  to  Lessees. 

fa)  Information  on  Bird  and  Marine  Mi^nm^^  Protection 

Lessees  are  advised  that  during  the  conduct  of  all  activities 
related  to  leases  issued  as  a  result  of  this  sale,  the  lessee  and 
its  agents,  contractors,  and  subcontractors  will  be  subject  to 
the  following  laws,  among  others,  the  provisions  of  the  Marine 
Mammal  Protection  Act  (MMPA)  of  1972,  as  amended  (16  U.S.C.  1361 
et  seq.);  the  Endangered  Species  Act  (ESA) ,  as  amended  (16  U.S.C. 
1531  et  seq.);  and  applicable  International  Treaties. 

Lessees  and  their  contractors  should  be  aware  that  disturbance  of 
wildlife  could  be  determined  to  constitute  harm  or  harassment  and 
thereby  be  in  violation  of  existing  laws  and  treaties.   With 
respect  to  endangered  species  and  marine  mamjials,  disturbance 
could  be  determined  to  constitute  a  "taking"  situation.   Under 
the  ESA,  the  term  "take"  is  defined  to  mean  "harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  such  conduct."  Under  the  MMPA,  "take" 
means  "harass,  hunt,  capture,  collect,  or  kill  or  attempt  to 
harass,  hunt,  capture,  or  kill  any  marine  mammal."  Violations 
under  these  Acts  and  applicable  Treaties  may  be  reported  to  the 
National  Marine  Fisheries  Service  (NMFS)  or  the  U.S.  Fish  and 
Wildlife  Service  (FWS) ,  as  appropriate. 

Incidental  taking  of  marine  mammals  and  endangered  and  threatened 
species  is  allowed  only  when  the  statutory  requirements  of  the 
MMPA  and/or  the  ESA  are  met.   Section  101(a)(5)  of  the  MMPA 
allows  for  the  taking  of  small  numbers  of  marine  mammals 
incidental  to  a  specified  activity  within  a  specified 
geographical  area.   Section  7(b)(4)  of  the  ESA  allows  for  the 
incidental  taking  of  endangered  and  threatened  species  under 
certain  circumstances.   If  a  marine  mammal  species  is  listed  as 
endangered  or  threatened  under  the  ESA,  the  requirements  of  both 
the  MMPA  and  the  ESA  must  be  met  before  the  incidental  take  can 
be  allowed. 

Under  the  MMPA,  the  NMFS  is  responsible  for  species  of  the  order 
Cetacea  (whales  and  dolphins)  and  the  suborder  Pinnipedia  (seals 
and  sea  lions)  except  walrus;  the  FWS  is  responsible  in  Alaskan 
waters  for  polar  bears,  sea  otters,  and  walrus.   Procedural 
regulations  implementing  the  provisions  of  the  MMPA  are  found  at 
50  CFR  18.27  for  FWS,  and  at  50  CFR  Part  228  for  NMFS. 
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Lessee^  are  advised  that  specific  regulations  must  be  applied  for 
and  in  place  and  the  Letters  of  Authorization  must  be  obtained  by 
those  proposing  the  activity  to  allow  the  incidental  take  of 
marine  mammals  whether  or  not  they  are  endangered  or  threatened. 
The  regulatory  process  may  require  one  year  or  longer. 

Of  particular  concern  is  disturbance  at  major  wildlife 
concentration  areas,  including  bird  colonies,  marine  mammal 
haulout  and  breeding  areas,  and  wildlife  refuges  and  parks.   Maps 
depicting  major  wildlife  concentration  areas  in  the  lease  area 
are  available  from  the  Regional  Supervisor,  Field  Operations. 
Lessees  are  also  encouraged  to  confer  with  the  FWS  and  NMFS  in 
planning  transportation  routes  between  support  bases  and 
leaseholdings . 

Behavioral  disturbance  of  most  birds  and  mammals  found  in  or  near 
the  lease  area  would  be  unlikely  if  aircraft  and  vessels  maintain 
at  least  a  1-mile  horizontal  distance  and  aircraft  maintain  at 
least  a  1,500-foot  vertical  distance  above  known  or  observed 
wildlife  concentration  areas,  such  as  bird  colonies  and  marine 
mammal  haulout  and  breeding  areas. 

For  the  protection  of  endangered  whales  and  marine  mammals 
throughout  the  lease  area,  it  is  recommended  that  all  aircraft 
operators  maintain  a  minimum  1,500-foot  altitude  when  in  transit 
between  support  bases  and  exploration  sites.   Lessees  and  their 
contractors  are  encouraged  to  minimize  or  reroute  trips  to  and 
from  the  leasehold  by  aircraft  and  vessels  when  endangered  whales 
are  likely  to  be  in  the  area.   Human  safety  should  take 
precedence  at  all  times  over  these  recommendations. 

tb>  information  on  Areas  of  Special  Bioloateal  and  Cultural 
Bensitivitv 

Lessees  are  advised  that  certain  areas  are  especially  valuable 
for  their  concentrations  of  marine  birds,  marine  mammals,  fishes, 
or  other  biological  resources  or  cultural  resources.   Identified 
areas  and  time  periods  of  special  biological  and  cultural 
sensitivity  include  the  spring  lead  system  from  April  through 
July,  the  area  from  Icy  Cape  to  the  northern  boundary  of  the  sale 
Notarea  east  of  162 'W.  longitude,  Peard  Bay,  Ledyard  Bay, 
Kasegaluk  Lagoon,  and  the  open  water  within  12  miles  of  the  major 
bird  colonies  of  Cape  Lisbume  and  Cape  Thompson.   These  areas 
are  among  areas  of  special  biological  and  cultural  sensitivity 
to  be  considered  in  the  oil-spill-contingency  plan  required  by 
30  CFR  250.42.   Lessees  are  advised  that  they  have  the  primary 
responsibility  for  identifying  these  areas  in  their  oil-spill 
contingency  plans  and  for  providing  specific  protective  measures. 
Additional  areas  of  special  biological  and  cultural  sensitivity 
may  be  identified  during  review  of  exploration  plans  and 
development  and  production  plans. 
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Consideration  should  be  given  in  oil-spill-contingency  plans  as 
to  whether  use  of  dispersants  is  an  appropriate  defense  in  the 
vicinity  of  an  area  of  special  biological  and  cultural 
sensitivity.   Lessees  are  advised  that  prior  appi'oval  must  be 
obtained  before  dispersants  are  used. 

lal Inforaation  on  Arctic  Peregrine  yalcon 

Lessees  are  advised  that  the  arctic  peregrine  falcon  fFalco 
peregrinus  tundriusl  is  listed  as  threatened  by  the  U.S. 
Department  of  the  Interior  and  is  protected  by  the  Endangered 
Species  Act  of  1973,  as  amended  (16  U.S.C.  1531  et  seq.). 

Peregrines  are  generally  present  in  Alaska  from  mid-April  to 
■id-September  and  are  most  disturbed  by  human  activities  in  the 
vicinity  of  nest  sites.   The  conduct  of  Outer  Continental  Shelf 
exploration  or  development  and  production  activities  will  not 
conflict  with  arctic  peregrine  falcons  if  onshore  facilities  are 
located  away  from  )cnot(n  nest  sites.   The  lessee  should  contact 
the  FWS  for  information  on  locations  of  known  nest  sites  of 
peregrine  falcons.   Aircraft  should  maintain  at  least  a  1-mile 
horisental  and  1,500-foot  vertical  distance  from  known  or 
potential  peregrine  nest  sites  to  avoid  conflict. 

Lessees  are  advised  that  the  FWS  will  review  exploration  plans 
and  development  and  production  plans  submitted  by  lessees  to  the 
MMS.   The  FWS  review  may  determine  that  certain  restrictions 
could  apply  to  further  protect  arctic  peregrine  falcon  habitats. 
Lessees  and  affected  operators  should  establish  regular 
communication  with  MMS  and  FWS.   Human  safety  should  take 
precedence  at  all  times  over  these  recommendations. 

lil Informatien  on  Chukehi  flea  Biological  Task  Force 

Lessees  are  advised  that  in  the  enforcement  of  the  Protection  of 
Biological  Resources  stipulation,  the  Regional  Supervisor,  Field 
Operations  (RSFO) ,  will  consider  recommendations  from  the  Chukchi 
Sea  Biological  Task  Force  (BTF) ,  composed  of  designated 
representatives  of  the  Minerals  Management  Service,  Fish  and 
Wildlife  Service,  National  Marine  Fisheries  Service,  and 
Environmental  Protection  Agency.   Personnel  from  the  State  of 
Alaska  and  local  communities  are  invited  and  encouraged  to 
participate  in  the  proceedings  of  the  BTF.   The  RSFO  will  consult 
with  the  Chukchi  Sea  BTF  on  the  conduct  of  biological  surveys  by 
lessees  and  the  appropriate  course  of  action  after  surveys  have 
been  conducted. 

lai InforBation  on  coastal  2one  Management 

Lessees  are  advised  that  the  Alaska  Coastal  Management  Program 
(ACNP)  may  contain  policies  and  standards  that  are  relevant  to 
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exploration  and  development  and  production  activities  associated 
with  leases  resulting  from  this  sale. 

In  addition,  the  North  Slope  Borough  Coastal  Management  Program 
has  been  incorporated  into  the  ACMP  and  contains  more  specific 
policies  related  to  transportation  corridors;  energy  facility 

^tjng;  geologic  hazards;  and  protection  of  subsistence  areas  and 
resources,  habitats,  and  historic  or  prehistoric  resources. 

Relevant  policies  are  applicable  to  ACMP  consistency  reviews  of 
postlease  activities.   Lessees  are  encouraged  to  consult  and 
coordinate  early  with  those  involved  in  coastal  management 
review. 

Itl — Infcmation  on  Endangered  Whales  and  mmb  Monitoring  Program 

Lessees  are  advised  that  the  MMS  intends  to  continue  its  areawide 
endangered  whale  monitoring  program  in  the  Chukchi  Sea  during 
exploration  activities.  The  program  will  gather  information  on 
whale  distribution  and  abundance  patterns  and  will  provide  the 
RSFO  with  additional  assistance  to  determine  the  extent,  if  any, 
of  adverse  effects  to  the  species. 

The  HHS   will  perform  a  National  Environmental  Policy  Act  review 
for  each  proposed  exploration  plan  and  development  and  production 
plan,  including  an  assessment  of  cumulative  effects  of  noise  on 
endangered  whales.  Should  the  review  conclude  that  activities 
described  in  the  plan  will  be  a  threat  of  serious,  Irreparable, 
or  immediate  harm  to  the  species,  the  Regional  Supervisor,  Field 
Operations  (RSFO) ,  will  require  that  activities  be  modified,  or 
otherwise  altigated  before  such  activities  would  be  approved. 

Lessees  are  further  advised  that  the  RSFO  has  the  authority  and 
Intends  to  limit  or  suspend  any  operations,  including  preliminary 
activities,  as  defined  under  30  CFR  250.31,  on  a  lease  whenever 
bowhead  whales  are  subject  to  a  threat  of  serious,  irreparable, 
or  immediate  harm  to  the  species.  Should  the  information 
obtained  from  MMS  or  lessees'  monitoring  programs  indicate 
that  there  is  a  threat  of  serious,  Irreparable,  or  immediate 
ham  to  the  species,  the  RSFO  will  require  the  lessee  to 
suspend  operations  causing  such  effects,  in  accordance  with 
30  CFR  250.10.  Any  such  suspensions  may  be  terminated  when  the 
RSFO  determines  that  circumstances  which  justified  the  ordering 
of  suspension  no  longer  exist.  Notice  to  Lessees  No.  86-2 
specifies  performance  standards  for  preliminary  activities. 

Incidental  taking  of  marine  mammals  and  endangered  and  threatened 
species  is  allowed  only  trhen  the  statutory  requirements  of  the 
MMPA  and/or  the  ESA  are  met.  Section  101(a) (5)  of  the  MMPA 
allows  for  the  taking  of  small  numbers  of  marine  mammals 
incidental  to  a  specified  activity  within  a  specified 
geographical  ar«a.  Section  7(b)(4)  of  the  ESA  allows  for  the 
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incidental  taking  of  endangered  and  threatened  species  under 
certain  circunstancea .   If  a  marine  mamnal  species  is  listed  as 
endangered  or  threatened  under  the  ESA,  the  requirenents  of  both 
the  MKPA  and  the  ESA  aiust  be  net  before  the  incidental  take  can 
be  allowed. 

Information  regarding  endangered  whales  will  be  reviewed  annually 
by  the  MHS  in  consultation  with  the  NHFS  and  the  State  of  Alaska 
tintil  it  is  determined  that  annual  reviews  are  no  longer 
necessary.   The  sources  of  inforaation  include:   the  MMS 
monitoring  program;  pertinent  results  of  the  MMS  environmental 
studies;  and  other  applic^U>le  information.   The  purpose  of  the 
review  will  be  to  determine  whether  existing  mitigating  measures 
adequately  protect  the  endemgered  whales.   Should  the  review 
indicate  the  threat  of  serious,  irreparable,  or  immediate  harm  to 
the  species,  the  MMS  will  take  action  to  protect  the  species, 
including  the  possible  imposition  of  a  seasonal  drilling 
restriction,  or  other  restrictions  if  appropriate. 

(o)   Information  on  Oll-Spill-CleaBUP  CapabllitT 

Exploratory  drilling,  testing,  and  other  downhole  activities  may 
be  prohibited  in  broken  ice  conditions  unless  the  lessee 
demonstrates  to  the  RSPO  the  capability  to  detect,  contain,  clean 
up,  and  dispose  of  spilled  oil  in  broken  ice.   The  adequacy  of 
such  oil-spill  response  capability  will  be  determined  within  the 
context  of  Best  Available  and  Safest  Technologies  requirements 
and  will  be  considered  at  the  time  the  oil-spill-contingency 
plans  are  reviewed.   The  adequacy  of  these  plans  will  be 
determined  by  the  RSFO  prior  to  approval  of  exploration  or 
development  and  production  plans. 

Ihl   Archaeological  Kesources 

Lessees  are  advised  that  information  indicates  that  prehistoric 
archaeological  resources  may  exist  in  the  sale  area  and  the  RSFO 
intends  to  invoke  subparagraphs  (1)  through  (3)  of  Stipulation 
No.  1 — Protection  of  Archaeological  Resources,  for  the  following 
blocks: 
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Blocks 


QSS- 


NS  2-4 

NR  2-6 
NR  3-1 


Blocks 


52-55,  96-100,  140-144,  184-187,  228-231,  272-277, 
316-321,  360-365,  404-409,  448-453,  492-496,  536- 
540,  580-583,  624-628,  668-671,  712-715,  756-758, 
800-802,  844-846,  889-891,  933-934,  977-978 

17-18,  61-62 

287,  328,  331,  371-372,  418-419,  459-460,  462-463, 
504,  593-595,  637-639,  681-683,  725-727,  769-770, 
947,  990-991 
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NR  3-2       14-15,  58-60,  139-140,  181-184,  221-227,  265-270, 

309-313,  353-356,  397,  573,  661,  727,  768-769,  771, 
811-813,  815,  837-338,  855-857,  881-882,  899-900, 
925-926,  928-929,  940-941,  969-973,  983-985 

NR  3-3       23-24,  193-194,  234-238,  277-281,  321-324,  367-368, 
947-948,  989-992 

NR  3-4       1-5,  14-17,  45-49,  57-62,  89-93,  100-106,  110-111, 
134-137,  144-151,  153-155,  178-181,  188-189,  193- 
195,  197-199,  221-224,  231-242,  266-267,  271-283, 
314-326,  361-369,  404,  407-411,  447-448,  450-453, 
493-496,  537-538,  580,  623,  666,  709,  752,  795,  838, 
881 

NR  3-5       22-24,  65-67,  108-110,  153,  195-196,  238-239 

NR  4-3       47-48,  52-53,  90-95,  134-136,  178 

NS  3-8       586-589,  629-634,  671-682,  713-726,  755-770,  798- 
814,  843-856,  80?-901,  935,  981,  985-988,  990 

In  accordance  with  Sale  126  lease  stipulation  No.l,  lessees  will 
be  given  %fritten  notification  regarding  the  requirements  for 
implementing  the  stipulation  to  ensure  protection  of  resources 
which  may  exist  in  the  lease  sale  area.   This  listing  of  blocks 
may  be  modified  at  any  time  when  additional  information  becomes 
available. 

til   Affirmative  Action  Requirements 

Revision  of  Department  of  Labor  regulations  on  affirmative  action 
requirements  for  Government  contractors  (Including  lessees)  has 
been  deferred,  pending  review  of  those  regulations  (see  r^dgrfll 
peqister  of  August  25,  1981,  at  46  FR  42865  and  42968).  Should 
changes  become  effective  afany  time  before  the  issuance  of 
leases  resulting  from  this  sale,  section  18  of  the  lease  form 
(Form  MMS-2005,  March  1986)  would  be  deleted  from  leases  result- 
ing from  this  sale.   In  addition,  existing  stocks  of  the  affirma- 
tive action  forms  contain  language  that  would  be  superseded  by 
revised  regulations  at  41  CFR  60-1. 5(a)(1)  and  60-1. 7(a) (1) . 
Submission  of  Form  MMS-2032  (June  1985)  and  Form  MMS-2033  (June 
1985)  will  not  invalidate  an  otherwise  acceptable  bid,  and  the 
revised  regulations'  requirements  will  be  deemed  to  be  part  of 
the  existing  affirmative  action  forms. 
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t1)  Havioatlon  Safety 

Operations  on  some  of  the  blocks  offered  for  lease  may  be 
restricted  by  designation  of  fairways,  precautionary  zones, 
anchorages,  safety  zones,  or  traffic  separation  schemes 
established  by  the  U.S.  Coast  Guard  pursuant  to  the  Ports  and 
Waterways  Safety  Act  (33  U.S.C.  1221  et  seq.),  as  amended.   U.S. 
Army  Corps  of  Engineers  permits  are  required  for  construction  of 
any  artificial  islands,  installations,  and  other  devices 
permanently  or  temporarily  attached  to  the  seabed  located  on  the 
OCS  in  accordance  with  section  4(e)  of  the  OCS  Lands  Act,  as 
amended . 

(m   Offshore  Pipelines 

Lessees  are  advised  that  the  Department  of  the  Interior  and  the 
Department  of  Transportation  have  entered  into  a  Memorandum  of 
Understanding,  dated  May  6,  1976,  concerning  the  design, 
installation,  operation,  and  maintenance  of  offshore  pipelines. 
Bidders  should  consult  both  Departments  for  regulations 
applicable  to  offshore  pipelines. 

(1)   State  Reviev  of  Exploration  Plans  and  Associated  Oll-8pill- 
Continqency  Plans 

The  State  of  Alaska  has  advised  the  Minerals  Management  Service 
(MMS)  that,  to  the  extent  State  regulations  for  oil-spill- 
contingency  plans  (OSCP's)  are  more  restrictive  than  MMS 
regulations,  the  State  will  review  Outer  Continental  Shelf  plans 
and  associated  OSCP's  through  the  consistency  review  process  for 
consistency  with  the  State  standards.   In  addition,  the 
contingency  plans  will  be  reviewed  for  use  of  best  available  and 
safest  technology,  under  30  CFR  250.22,  and  coordination  with 
State  and  regional  coastal  management  plans  during  the 
consistency  review  of  individual  proposals  on  a  case-by-case 
basis. 

(■)   AvailabilitY  of  Bowhead  Whales  for  Subsistence  Hunting 
Aotivities 

Lessees  are  advised  that  the  National  Marine  Fisheries  Service 
(NMFS)  issued  final  rule  (55  FR  29207  dated  July  18,  1990) 
authorizing  an  incidental  nonlethal  take  (by  harassment)  of  six 
species  of  aarine  mammals  (bowhead,  gray,  and  beluga  whales  and 
bearded,  ringed,  and  spotted  seals)  in  the  Chukchi  and  Beaufort 
Seas  from  1990*1995  by  individuals  who  are  conducting  prelease 
and  postlease  oil  and  gas  exploratory  activities.   These 
regulations  prohibit  the  take  of  any  marine  mammal  in  the  spring 
lead  system  used  by  bowhead  whales  in  the  Chukchi  Sea.  . 
Incidental  takes  of  bowhead  whales  are  allowed  only  if  Letters  of 
Authorization  (LOA's)  are  obtained  from  the  KMFS  pursuant  to 
these  regulations.   In  issuing  an  LOA,  the  NMFS  must  deteraine 
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that  proposed  activities  will  not  have  an  unmitigable  adverse 
effect  on  the  availability  of  the  bowhead  whale  to  meet 
subsistence  needs  by  causing  whales  to  abandon  or  avoid  hunting 
areas,  directly  displacing  subsistence  users,  or  placing  physical 
barriers  between  whales  and  subsistence  users. 

Lessees  are  also  advised  that,  in  reviewing  proposed  exploration 
plans  which  propose  activities  during  the  bowhead  whale 
migration,  the  Minerals  Management  Service  (MMS)  will  conduct  an 
environmental  review  of  the  potential  effects  of  the  activities, 
including  cumulative  effects  of  multiple  or  simultaneous 
operations,  on  the  availability  of  the  bowhead  whale  for 
subsistence  use.   The  MMS  may  limit  or  require  operations  be 
modified  if  they  could  result  in  significant  effects  on  the 
availability  of  the  bowhead  whale  for  subsistence  use. 

IQJ Polar  Bear  Interaction 

Lessees  are  advised  that  polar  bears  may  be  present  in  the  area 
of  operations,  particularly  during  the  solid-ice  period.   Lessees 
should  conduct  their  activities  in  a  manner  which  will  limit 
potential  encounters  and  interaction  between  lease  operations  and 
polar  bears.  The  U.S.  Fish  and  Wildlife  Service  (USFWS)  is 
responsible  for  the  protection  of  polar  bears  under  the 
provisions  of  the  Marine  Mammal  Protection  Act  of  1972,  as 
amended.   Lessees  are  advised  to  contact  the  USFWS  regarding 
proposed  operations  and  actions  which  might  be  taken  to  minimize 
interaction  with  polar  bears. 

Lessees  are  reminded  of  the  provisions  of  the  30  CFR  250.40 
regulations  which  prohibit  discharges  of  pollutants  into  offshore 
waters.   Trash,  waste,  or  other  debris  which  might  attract  polar 
bears  or  be  harmful  to  polar  bears  should  be  properly  stored  and 
disposed  of  to  minimize  attraction  of,  or  encounters  with,  polar 
bears. 
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DEPARTMENT  OP  THE  INTERIOR 

Minerals  Management  service 

Outer  Continental  Shelf 
Chukchi  Sea 

Notice  of  Leasing  Systems,  Sale  126 

Section  8(a)(8)  (43  U.S.C.  1337(a)(8))  of  the  Outer  Continental 
Shelf  Lands  Act  (OCSLA)  requires  that,  at  least  30  days  before 
any  lease  sale,  a  Notice  be  submitted  to  the  Congress  and 
published  in  the  Federal  Register; 

1.  identifying  the  bidding  systems  to  be  used  and  the 
reasons  for  such  use;  and 

2.  designating  the  tracts  to  be  offered  under  each  bidding 
system  and  the  reasons  for  such  designation. 

This  Notice  is  published  pursuant  to  these  requirements. 

1.   Bidding  system  to  be  used.   In  the  Outer  Continental 
Shelf  (OCS)  Sale  126,  blocks  will  be  offered  under  the  following 
bidding  system  as  authorized  by  section  8(a)(1)  (43  U.S.C. 
1337(a)(1):   bonus  bidding  with  a  fixed  12  1/2-percent  royalty. 

a.   Bonus  Bidding  with  a  12  1/2-Percent  Royalty.   This 
system  is  authorized  by  section  (8) (a)(1) (A)  of  the  OCSIA.   It 
has  been  chosen  for  all  blocks  proposed  for  the  Chukchi  Sea  (Sale 
126)  because  these  blocics  are  expected  to  have  high  exploration, 
development,  and  production  costs. 

The  Department  of  the  Interior  analyses  indicate  that  the  minimum 
economically  developable  discovery  on  a  block  in  such  high-cost 
areas  under  a  12  1/2-percent  royalty  system  would  be  less  than 
for  the  same  blocks  under  a  16  2/3-percent  royalty  system.   In 
addition,  the  lower  royalty  rate  system  is  expected  to  encourage 
more  rapid  production  and  higher  economic  profits.   It  is' not 
anticipated,  however,  that  the  larger  cash  bonus  bid  associated 
with  a  lower  royalty  rate  will  significantly  reduce  competition, 
since  the  higher  costs  for  exploration  and  development  are  the 
primary  constraints  to  competition. 
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2.  Designation  of  Blocks.  All  blocks  in  this  lease  sale 
will  be  offered  under  a  12  1/2-percent  royalty  system  because 
that  system  is  most  appropriate  to  the  resource  levels  and  costs 
expected  in  this  sal*  area. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  157 

[Docket  No.  25708,  AmendnMnt  No.  1S7-6] 
RIN:  2120-AE20 

Notice  of  Construction,  Alteration, 
Activation,  and  Deactivation  of 
Airports 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule;  request  for 
comments. 


summary:  This  action  revises  a  previous 
amendment  to  this  part  before  the 
effective  date  of  that  amendment:  (1)  By 
deleting  a  requirement  for  operators  to 
provide  the  FAA  with  notice  prior  to 
establishing  an  airport  located  within  a 
specified  distance  from  another  airport, 
or  prior  to  establishing  a  heliport 
located  in  a  residential,  business,  or 
industrial  area;  (2)  by  excluding  from  the 
notice  requirements  of  this  part  those 
proponents  who  intend  to  use,  on  an 
intermittent  basis  for  less  than  one  year, 
a  site  that  is  not  an  estabUshed  airport; 
and  (3)  by  clarifying  that  telephone 
notice  for  situations  involving  an 
emergency  public  service  or  an 
unreasonable  hardship  arising  from  a 
delay  due  to  the  90-day  advance  notice 
requirement  should  be  directed  to  the 
appropriate  Airports  District/Field 
Office  or  Regional  Office.  This  action  is 
expected  to  eliminate  any  potential 
reading  of  an  agency  regulation  which 
may  suggest  that  notice  would  be 
required  in  situations  where  such  notice 
is  not  needed  or  intended. 
OATES:  Effective  date:  August  30. 1991. 
Comments  received  on  or  before 
November  21, 1991  will  be  considered. 
/\DORESSES:  Send  comments  in  triplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel.  Attention: 
Rules  Docket  (AGC-10).  Docket  No. 
25708,  800  Independence  Avenue  SW.. 
Washington,  DC  20591;  or  deliver 
comments  to:  Federal  Aviation 
Administration.  Rules  Docket.  Room 
QIVG.  800  Independence  Avenue  SW., 
Washington,  DC  20591.  Comments  may 
be  examined  in  the  Rules  Docket 
weekdays,  except  Federal  hohdays, 
b  ;tween  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  K.  Kagehiro.  Airspace  and 
Obstruction  Evaluation  Branch,  ATP- 
2'W,  Federal  Aviation  Administration.  - 
80'D  Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  12021 
26  -3075. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Even  though  this  rule  is  final, 
interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments 
pertinent  to  the  issues  addressed  by  this 
amendment.  Comments  that  provide  a 
factual  basis  supporting  the  »ews  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  tripUcate  to 
the  address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  25708."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments. 
Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  PubHc  Affairs,  Attention:  Public 
Inquiry  Center,  APA-200,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Requests  must  identify 
the  docket  number. 
Background 

On  August  27, 1990,  the  FAA 
pubhshed  Amendment  No.  157-4  which 
revised  certain  notice  requirements 
associated  with  the  construction, 
alteration,  activation,  and  deactivation 
of  airports  (55  FR  34994).  Amendment 
No.  157-4  was  based  on  comments  to  a 
Notice  of  Proposed  Rulemaking 
published  on  October  4, 1988  (Docket 
No.  25708.  Notice  No.  88-15;  53  FR 
39062).  Specifically,  Amendment  No. 
157-4:  (1)  Provides  for  a  notice 
requirement  for  the  establishment  of,  or 
a  change  to.  a  traffic  pattern;  (2)  clarifies 
the  notice  requirement  for  certain 
changes  in  the  status  of  airport  use 
designation;  (3)  defines  the  term 
"private  use  of  public  lands  or  waters"; 
(4)  eliminates  the  term  "personal  use"  as 
an  airport  use  designation;  (5)  provides 
for  an  FAA  determination  void  date;  (6) 
reduces  the  time  from  30  to  15  days  that 
an  airport  proponent  must  notify  the 
FAA  of  the  completion  of  an  airport 
project;  (7)  clarifies  the  scope  of  part  157 
to  include  consideration  of  the  safety  of 
persons  and  property  on  the  surface, 
and  states  that  an  FAA  determination  is 
not  based  on  any  environmental  or  land- 
use  compatibility  issue;  (8)  incorporates 


certain  editorial  changes  to  simplify  and 
clarify  Part  157;  and  (9)  estabhshes  a 
reporting  requirement  for  certain 
airports  and  landing  areas.  The  original 
effective  date  of  Amendment  No.  157-4 
was  February  27. 1991. 

After  publication  of  Amendment  No. 
157-4  (August  27. 1990)  and  before  the 
original  effective  date  of  Amendment 
No.  157-4  (February  27, 1991),  the  FAA 
received  conunents  from  aviation 
organizations  and  operators  regarding 
the  revised  notice  requirement  for 
temporary  airports  and  landing  areas. 
The  majority  of  these  commenters 
believed  that  prior  notice  would  be 
required  for  a  limited  number  of  aircraft 
landings  at  a  site  that  is  not  an 
established  airport  but  is  located  within 
a  certain  distance  from  another  airport 
or  located  in  a  residential,  business,  or 
industrial  area.  Based  on  those 
comments,  the  FAA  reviewed 
Amendment  No.  157-4  and  concluded 
that  the  provisions  of  S  157.1, 
Applicability  (as  revised  by  Amendment 
No.  157-4),  may  suggest  that  an  operator 
who  conducts  a  limited  number  of 
landings  and  takeoffs  at  a  site  that  is  not 
an  established  airport  has,  in  effect, 
established  a  new  airport.  Such  an 
interpretation,  while  not  the  FAA's 
intent  would  imply  that  the  operator 
would  have  been  required  to  notify  the 
FAA  at  least  90  days  in  advance  of  any 
such  landing.  The  FAA  believed  that  the 
potential  misunderstanding  of  the 
revised  9  157.1  was  created,  in  part, 
because  of  the  difference  in  the  wording 
and  form  of  S  157.1  as  proposed  in 
Notice  No.  88-15  and  as  it  appeared  in 
Amendment  No.  157-4. 

On  February  28. 1991.  the  FAA 
delayed  the  effective  date  of 
Amendment  No.  157-4  to  August  30. 
1991  (Amendment  No.  157-5;  56  FR  8674) 
to  eliminate  any  potential  reading  of  an 
agency  regulation  that  suggests  that 
notice  is  required  in  situations  where 
such  notice  is  not  needed  or  intended. 
The  FAA  stated  that  the  delay  was 
necessary  to  provide  time  for  review 
and  possible  revision  of  the  provisions 
involved  to  reduce  the  possibiUty  of 
misunderstanding. 

FAA  Response 

This  amendment  responds  to 
comments  regarding  the  revised  notice 
requirements  for  certain  temporary 
airports  and  landing  areas.  This  action 
does  not  affect  any  other  revision  to  Part 
157  resulting  fit)m  Amendment  No.  157- 
4. 

The  FAA.  in  Amendment  No.  157-4. 
had  intended  to  establish  a  notice 
requirement  for  those  operators 
establishing  airports  in  proximity  to 


other  airports  or  located  in  i 
business,  or  industrial  areas 
notice  provides  the  FAA  wil 
opportunity  to  conduct  an  a< 
study  of  an  airport  proposal 
determine  the  effects  of  that 
neighboring  airports,  on  exif 
contemplated  traffic  pattern 
neighboring  airports,  and  on 
airspace  environment  and  p 
FAA  programs.  Further,  the 
have  the  opportunity  to  stud 
that  existing  or  proposed  mt 
objects  and  natural  objects  ^ 
ejected  area  would  have  or 
proposal. 

However,  the  FAA  recogn 
there  may  be  a  number  of  re 
multiple  operations  to  a  site 
intent  to  estabhsh  an  airport 
meaning  of  part  157.  For  exa 
medical,  firefighting.  law  eni 
construction,  logging,  and  ag 
functions  may  require  repea 
and  from  an  accident,  incide 
construction,  or  other  tempo 
site.  Additionally,  certain  co 
agricultural,  and  logging  fun( 
not  require  the  continuous  ui 
over  the  course  of  the  projec 
instead  involve  occasional  a 
infrequent  return  visits  to  th( 
Because  the  notice  requirem 
part  currently  exclude  only  t 
proponents  who  use  or  inten 
site  for  less  than  30  consecul 
proponents  who  must  use  a  i 
intermittent  basis,  for  a  peri( 
of  30  days,  are  required  to  pi 
days  advance  notice.  Such  n 
be  required  in  a  situation  in\ 
operations  to  the  same  site  v 
return  visit  is  conducted  30  c 
after  the  first  operation.  The 
believes  that  the  majority  of 
operations  would  not  requin 
the  establishment  of  an  airpc 
constitute  an  intent  to  establ 
airport. 

Currently,  an  operator  wh( 
no  more  than  10  operations  { 
site  that  is  not  intended  to  b< 
more  than  30  consecutive  da 
required  to  provide  notice  ur 
157.  For  the  purposes  of  this 
FAA  considers  one  operatioi 
of  both  the  flight  to  the  site  a 
associated  departure  from  th 
operations  therefore,  would  ( 
landings  and  10  associated  t< 

The  FAA  acknowledges  th 
(as  revised  by  Amendment  ^ 
effective  August  30, 1991)  ma 
that  notice  would  be  requirei 
situafion  involving  an  aircral 
a  site  that  is  located  in  a  resi 
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certain  editorial  changes  to  simplify  and 
clarify  Part  157;  and  (9)  estabhshes  a 
reporting  requirement  for  certain 
airports  and  landing  areas.  The  original 
effective  date  of  Amendment  No.  157-4 
was  February  27. 1991. 

After  publication  of  Amendment  No. 
157-4  (August  27. 1990)  and  before  the 
original  effective  date  of  Amendment 
No.  157-4  (February  27, 1991),  the  FAA 
received  comments  from  aviation 
organizations  and  operators  regarding 
the  revised  notice  requirement  for 
temporary  airports  and  landing  areas. 
The  majority  of  these  commenters 
believed  that  prior  notice  would  be 
required  for  a  limited  number  of  aircraft 
landings  at  a  site  that  is  not  (m 
established  airport  but  is  located  within 
a  certain  distance  from  another  airport 
or  located  in  a  residential,  business,  or 
industrial  area.  Based  on  those 
comments,  the  FAA  reviewed 
Amendment  No.  157-4  and  concluded 
that  the  provisions  of  $  157.1, 
Applicability  (as  revised  by  Amendment 
No.  157-4),  may  suggest  that  an  operator 
who  conducts  a  limited  number  of 
landings  and  takeoffs  at  a  site  that  is  not 
an  established  airport  has,  in  effect, 
established  a  new  airport.  Such  an 
interpretation,  while  not  the  FAA's 
intent  would  imply  that  the  operator 
would  have  been  required  to  notify  the 
FAA  at  least  90  days  in  advance  of  any 
such  landing.  The  FAA  believed  that  the 
potential  misunderstanding  of  the 
revised  9  157.1  was  created,  in  part, 
because  of  the  difference  in  the  wording 
and  form  of  S  157.1  as  proposed  in 
Notice  No.  88-15  and  as  it  appeared  in 
Amendment  No.  157-4. 

On  February  28. 1991,  the  FAA 
delayed  the  effective  date  of 
Amendment  No.  157-4  to  August  30, 
1991  (Amendment  No.  157-5;  58  FR  8674) 
to  eliminate  any  potential  reading  of  an 
agency  regulation  that  suggests  that 
notice  is  required  in  situations  where 
such  notice  is  not  needed  or  intended. 
The  FAA  stated  that  the  delay  was 
necessary  to  provide  time  for  review 
and  possible  revision  of  the  provisions 
involved  to  reduce  the  possibility  of 
misunderstanding. 

FAA  Response 

This  amendment  responds  to 
comments  regarding  the  revised  notice 
requirements  for  certain  temporary 
airports  and  landing  areas.  This  action 
does  not  affect  any  other  revision  to  Part 
157  resulting  from  Amendment  No.  157- 
4. 

The  FAA,  in  Amendment  No.  157-4, 
had  intended  to  establish  a  notice 
requirement  for  those  operators 
establishing  airports  in  proximity  to 


other  airports  or  located  in  residential, 
business,  or  industrial  areas.  Such 
notice  provides  the  FAA  with  an 
opportunity  to  conduct  an  aeronautical 
study  of  an  airport  proposal  and  to 
determine  the  effects  of  that  proposal  on 
neighboring  airports,  on  existing  or 
contemplated  traffic  patterns  at 
neighboring  airports,  and  on  the  existing 
airspace  environment  and  projected 
FAA  programs.  Further,  the  FAA  would 
have  the  opportunity  to  study  the  effects 
that  existing  or  proposed  manmade 
objects  and  natural  objects  within  the 
ejected  area  would  have  on  the  airport 
proposal. 

However,  the  FAA  recognizes  that 
there  may  be  a  number  of  reasons  for 
multiple  operations  to  a  site  with  no 
intent  to  establish  an  airport  within  the 
meaning  of  part  157.  For  example, 
medical,  firefighting,  law  enforcement, 
construction,  logging,  and  agricultural 
functions  may  require  repeated  flights  to 
and  from  an  accident,  incident, 
construction,  or  other  temporary  landing 
site.  Additionally,  certain  construction, 
agricultural,  and  logging  functions  may 
not  require  the  continuous  use  of  a  site 
over  the  course  of  the  project  but  would 
instead  involve  occasional  and 
infrequent  return  visits  to  the  site. 
Because  the  notice  requirements  of  this 
part  currently  exclude  only  those 
proponents  who  use  or  intend  to  use  a 
site  for  less  than  30  consecutive  days, 
proponents  who  must  use  a  site  on  an 
intermittent  basis,  for  a  period  in  excess 
of  30  days,  are  required  to  provide  90- 
days  advance  notice.  Such  notice  would 
be  required  in  a  situation  involving  two 
operations  to  the  same  site  when  the 
return  visit  is  conducted  30  or  more  days 
after  the  first  operation.  The  FAA 
believes  that  the  majority  of  such 
operations  would  not  require  or  result  in 
the  establishment  of  an  airport  nor 
constitute  an  intent  to  establish  an 
airport. 

Currently,  an  operator  who  conducts 
no  more  than  10  operations  a  day  at  a 
site  that  is  not  intended  to  be  used  for 
more  than  30  consecutive  days,  is  not 
required  to  provide  notice  under  part 
157.  For  the  purposes  of  this  part,  the 
FAA  considers  one  operation  to  consist 
of  both  the  flight  to  the  site  and  the 
associated  departure  from  that  site.  Ten 
operations  therefore,  would  consist  of  10 
landings  and  10  associated  takeoffs. 

The  FAA  acknowledges  that  S  157.1 
(as  revised  by  Amendment  No.  157-4, 
effective  August  30, 1991)  may  suggest 
that  notice  would  be  required  in  any 
situation  involving  an  aircraft  landing  at 
a  site  that  is  located  in  a  residential. 


business,  or  industrial  area  or  a  site 
within  a  certain  distance  from  another 
airport.  Such  a  notice  requirement 
would  result  in  hundreds  of  notices  a 
day  from  aircraft  operators  conducting 
routine  construction,  logging, 
agricultural,  or  law  enforcement 
operations  to  and  from  sites  that  are  not, 
nor  intended  to  be,  established  airports. 
Accordingly,  the  FAA  is  amending  the 
language  and  form  of  S  157.1  (as  revised 
by  Amendment  No.  157-4)  to  correspond 
with  the  current  language  of  this  section 
and  as  proposed  in  Notice  88-15.  This 
revision  is  intended  to  minimize  the 
possibility  of  different  interpretations 
and  eliminate  the  suggestion  of  a  notice 
requirement  where  no  such  requirement 
is  needed  or  intended.  Further,  the  FAA 
is  excluding  those  proponents  who 
intend  to  use  a  site  on  an  intermittent 
basis  for  less  than  one  year.  For  the 
purposes  of  this  part,  the  term 
"intermittent  use  of  a  site"  is  defmed  as 
the  use  of  a  site  for  no  more  than  3  days 
in  one  week  and  at  which  no  more  than 
10  operations  will  be  conducted  in  any 
one  day.  The  FAA  continues  to  believe 
that  the  current  threshold  of  10 
operations  a  day  is  a  reasonable  limit 
above  which  the  number  of  operations 
may  begin  to  have  an  effect  on  the 
operation  at  neighboring  airports.  The 
FAA  believes  that  those  functions 
involving  a  level  of  activity  in  excess  of 
10  operations  a  day  warrant  closer 
examination  by  the  FAA  for  appropriate 
consideration  of  the  potential  impact  to 
adjacent  airspace  users.  The  FAA  also 
considers  a  limit  of  3  days  a  week  as  a 
reasonable  indicator  of  the  intermittent 
use  of  a  site  as  opposed  to  the  use  of  a 
site  for  5  or  more  days  a  week  as  being 
representative  of  the  continuous  use  of  a 
site. 

Section  157.5  (as  revised  by 
Amendment  No.  157-4)  provides  that  an 
operator  must  submit  notice  of  intent  to 
establish  a  new  airport,  FAA  Form 
7480-1,  at  least  90  days  before  work  is  to 
begin.  However,  S  157.5(b)(1)  provides 
that  in  situations  involving  public 
service,  public  health,  or  public  safety 
emergencies,  or  when  delay  would 
result  in  an  unreasonable  hardship,  an 
operator  may  provide  notice  to  the  FAA 
by  telephone  or  any  other  expeditious 
means.  If  operations  have  ceased  and 
the  site  is  not  intended  to  be  used  again, 
the  operator  is  not  required 
subsequently  to  submit  written  notice  to 
the  FAA  on  Form  7480-1. 

The  FAA  is  clarifying  S  157.5  (as 
revised  by  Amendment  No.  157-4)  by 
explaining  that  operators  providing 
telephone  notification  in  accordance 
with  §  157.5(b)(1)  should  contact  the 


appropriate  FAA  Airport  District/Field 
Office  or  Regional  Office  as  soon  as 
practicable.  Amendment  No.  157-4  did 
not  identify  the  appropriate  FAA  office 
to  contact  by  telephone. 

The  Rule 

This  action  revises  a  previous 
amendment  to  this  part  (Amendment 
No.  157-4)  which  will  become  effective 
on  August  30, 1991.  To  eliminate  the 
possibility  of  misinterpretation  of 
agency  rulemaking,  the  FAA  is  revising 
S  157.1  (as  revised  by  Amendment  No. 
157-4)  to  provide  that  an  airport  at 
which  flight  operations  will  be 
conducted  under  visual  flight  rules 
(VFR),  and  will  be  used  for  less  than  30 
days  with  no  more  than  10  operations  a 
day,  is  excluded  from  the  notice 
requirements  of  part  157,  regardless  of 
where  that  airport  is  located. 
Additionally,  proponents  who  use  or 
intend  to  use  a  site  that  is  not  an 
established  airport  on  an  intermittent 
basis  (no  more  than  3  days  in  a  week 
and  for  no  more  than  10  operations  a 
day)  are  excluded  from  the  notice 
requirement.  Section  157.5  is  also  being 
revised  to  specify  the  appropriate  FAA 
office  to  be  notified  by  telephone  for 
situations  involving  an  emergency 
public  service  or  an  unreasonable 
hardship  to  the  operator. 

This  action  only  affects  those  changes 
to  Part  157  (resulting  from  Amendment 
No.  157-4)  which  involve  the  revised 
notice  requirements  for  certain  airports 
and  landing  areas.  The  other  changes  to 
Part  157  resulting  from  Amendment  No. 
157-4  are  not  affected  by  this  action  and 
will  become  effective  on  August  30, 
1991.  To  reflect  the  correct  and  intended 
verbiage  of  part  157  as  a  result  of 
Amendment  No.  157-4  and  this  action, 
the  FAA  is  printing  part  157  in  its 
entirety. 

Effective  Date 

This  amendment  is  adopted  as  a  final 
rule  to  clarify  the  intent  of  an  agency 
regulation  and  to  ensure  that  the  public 
will  not  be  unnecessarily 
inconvenienced  by  an  apparent 
requirement  for  notice  which  the  agency 
did  not  intend  and  does  not  require.  The 
revision  of  part  157  was  previously 
proposed  for  public  comment,  and 
extensive  public  comments  were 
received  on  the  issues  addressed  in  this 
amendment.  Accordingly.  I  find  that 
further  notice  and  delay  in  the 
clarification  of  an  agency  regulation  are 
unnecessary  and  contrary  to  the  public 
interest,  and  that  this  amendment  is 
excepted  from  the  general  notice  and 


33996         Federal  Regigtar  /  Vol.  56.  No.  142  /  Wednegday.  July  24.  1991  /  Rules  and  RegulaHons 


comment  requirements  pumant  to  5 
U.S.C  553(b].  For  the  came  reasons,  and 
because  this  amendment  relieves  a 
restriction,  I  fmd  that  good  cause  exists 
for  making  the  amendment  effective 
coincident  with  the  August  30  effective 
date  of  Amendment  No.  157-4. 

Requests  for  Comments 

Comments  are  requested  on  the 
specific  issues  addressed  by  this 
amendment,  particularly  on  the 
clarifying  language  of  revised  {  157.1, 
Applicability.  The  FAA  received 
approximately  60  comments  regarding 
the  notice  requirement  for  the 
establishment  of  airports  located  in 
proximity  to  another  airport  and  for  the 
establishment  of  heliports  located  in 
residential,  business,  and  industrial 
areas.  The  FAA  is  requesting  additional 
comments  to  provide  all  interested  and 
affected  parties  with  an  opportunity  to 
express  their  views  and  opinions  on  this 
matter.  Issues  relating  to  the  notice 
requirement  for  a  change  to,  or  the 
estabhshment  of  an  airport  traffic 
pattern;  the  elimination  of  the  term 
"personal  use"  as  an  airport  use 
designation;  the  provision  for  FAA 
determination  void  dates;  and  other 
changes  resulting  from  Amendment  No. 
157-4  have  been  the  subject  of  notice 
and  comment  proceedings,  and  this 
request  for  comments  does  not  represent 
a  reopening  or  reconsideration  of  these 
issues. 

Economic  Evaluation 

Executive  Order  12291,  dated 
February  17, 1981,  direcU  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
proposed  change  outweigh  potential 
costs.  Accordingly,  the  FAA  has. 
examined  the  economics  of  this 
proposal  in  an  effort  to  identify  and 
quantify  benefits  and  costs.  As  a  result 
of  that  examination,  the  agency  has 
determined  that  benefits  are  positive, 
bi't  minimal,  and  costs  are  negligible. 

This  rule  relieves  the  public  from  an 
unintended  and  unnecessary  notice 
requirement  which  would  have  resulted 
in  the  absence  of  this  action.  In 
particular,  this  rule  will  relieve  certain 
airport  proponents  from  the  burden  of  a 
90-day  notice  requirement  prior  to  the 
establishment  of  an  airport  located 
within  a  specified  distance  from  another 
airport,  the  establishment  of  a  hehport 
located  in  a  residential,  business,  or 
industrial  area;  or  the  intermittent  use  of 
a  site  for  less  than  one  year.  The  FAA 
has  determined  that  this  rule  does  not 
impose  additional  cost  burdens  on  the 
public  or  on  the  FAA  and  is,  in  fact,  cost 
relieving. 


An  analysis  of  the  economic  impact  of 
the  changes  to  Part  157  resulting  from 
Amendment  No.  157-4  appears  in  the 
preamble  discussion  to  that  amendment 
(55  FR  34994;  August  27. 1990).  This 
clarification  of  regulatory  requirements 
does  not  affect  that  analysis.  Because 
there  is  no  impact  resulting  from  this 
rule,  and  this  rule  is  relieving  in  nature, 
the  FAA  has  not  performed  a  further 
regulatory  evaluation. 

Inteniational  Trade  Impact  Statement 

This  rule  will  not  impose  a 
competitive  disadvantage  to  either  U.S. 
air  carriers  doing  business  abroad  or 
foreign  air  carriers  doing  business  in  the 
United  States.  This  assessment  is  based 
on  the  fact  that  this  rule  will  have  no 
impact  on  either  U.S.  or  foreign  air 
carriers. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessmoit. 

Paperwork  Reduction  Act 

This  action  clarifies  an  agency 
regulation  and  does  not  change  any 
reporting  requirement  associated  with 
part  157. 

ConclusioD 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  regulatory 
analysis  contained  in  the  preamble  to 
Amendment  No.  157-4.  the  FAA  has 
determined  that  this  regulation  is  not 
major  under  Executive  Order  12291  or 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28. 1979).  In  addition,  the  FAA 
certifies  that  this  regulation  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  157 

Airports,  Aviation  safety. 

The  Amendment 

For  the  reasons  set  forth  above,  14 
CFR  part  157  of  the  Code  of  Federal 
Regulations  is  amended  by  revising  it  to 
read  as  follows: 


PART  157— NOTICE  OF 
CONSTRUCTION,  ALTERATION, 
ACTIVATION,  AND  DEACTIVATION  OF 

AIRPORTS 

Sec 

157.1  Applicability. 

157.2  Definition  of  terms. 

157.3  Projects  requiring  notice. 
157.5  Notice  of  intent. 

157.7    FAA  detenninations. 
157.9    Notice  of  completion. 

Antliority:  Sees.  309,  313(a),  314.  72  Stat. 
751;  49  U.S.C.  1350. 1354(a).  1355. 

§1S7.1    AppicabNtty. 

This  part  applies  to  persons  proposing 
to  construct,  alter,  activate,  or 
deactivate  a  civil  or  joint-use  (civil/ 
military)  airport  or  to  alter  the  status  or 
use  of  such  an  airport.  Requirements  for 
persons  to  notify  the  Administrator 
concerning  certain  airport  activities  are 
prescribed  in  this  part.  This  part  does 
not  apply  to  {wojects  involving: 

(a)  An  airport  subject  to  conditions  of 
a  Federal  agreement  that  requires  an 
approved  current  airport  layout  plan  to 
be  on  file  with  the  Federal  Aviation 
Administration;  or 

(b)  An  airport  at  which  fiight 
operations  will  be  conducted  under 
visual  flight  rules  (VFR)  and  which  is 
used  or  intended  to  be  used  for  a  period 
of  less  than  30  consecutive  days  with  no 
more  than  10  operations  per  day. 

(c)  The  intermittent  use  of  a  site  that 
is  not  an  established  airport  which  ia 
used  or  intended  to  be  used  for  less  than 
one  year  and  at  which  flight  operations 
will  be  conducted  only  under  VFR.  For 
the  purposes  of  this  part,  intermittent 
use  of  a  site  means: 

(1)  The  site  ia  used  or  is  intended  to 
be  used  for  no  more  than  3  days  hi  any 
one  week;  and 

(2)  No  more  than  10  operations  will  be 
conducted  in  any  one  day  at  that  site. 

S  157.2    Definition  of  terms. 

For  the  purpose  of  this  part: 

Airport  means  any  airport  heliport, 
helistcp.  vertiport,  gliderport  seaplane 
base,  ulti-alight  flightpark,  manned 
balloon  launching  facility,  or  other 
aircraft  landing  or  takeoff  area. 

Heliport  means  any  landing  or  takeoff 
area  intended  for  use  by  helicopters  or 
other  rotary  wing  type  aircraft  capable 
of  vertical  takeoff  and  landing  profiles. 

Private  use  means  available  for  use 
by  the  owner  only  or  by  the  owner  and 
other  persons  autiiorized  by  the  owner. 

Private  use  of  public  lands  means  that 
the  landing  and  takeoff  area  of  the 
proposed  airport  is  publicly  owned  and 
the  proponent  is  a  non-government 
entity,  regardless  of  whether  that 
landing  and  takeoff  area  is  on  land  or  on 
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water  and  whether  the  contn 
be  local,  State,  or  Federal  Go 

Public  use  means  available 
the  general  public  without  a  i 
for  prior  approval  of  the  own 
operator. 

Traffic  pattern  means  the  t 
that  is  prescribed  for  aircraft 
taking  off  from  an  airport  inc 
departure  and  arrival  proced 
utilized  within  a  S-mile  radiu 
airport  for  ingress,  egress,  an 
abatement 

§  157.3    Proiects  requiring  notl 

Each  person  who  intends  t 
the  following  shall  notify  the 
Administrator  in  the  manner 
in  S  157.5: 

(a)  Construct  or  otherwise 
new  airport  or  activate  an  ai 

(b)  Construct  realign,  altei 
activate  any  nmway  or  othei 
landing  or  takeoff  area  of  an 

(c)  Deactivate,  discontinue 
abandon  an  airport  or  any  la 
takeoff  area  of  an  airport  for 
one  year  or  more. 

(d)  Construct  realign,  altei 
deactivate,  abandon,  or  disci 
using  a  taxiway  associated  v 
landing  or  takeoff  area  on  a  ] 
airport. 

(e)  Change  the  status  of  an 
from  private  use  to  public  us 
public  use  to  another  status. 

(f)  Change  any  traffic  pattt 
pattern  altitude  or  direction. 

(g)  Change  status  from  IFR 
VFRtoIFR. 

S157.S    Notice  of  Intent 

(a)  Notice  shall  be  submitt 
Form  7480-1.  copies  of  whicl 
obtained  from  an  FAA  Airpc 
Field  Office  or  Regional  Offi 
those  offices  and  shall  be  sul 
least — 

(1)  in  the  cases  prescribed 
paragraphs  (a)  through  (d)  ol 
days  in  advance  of  the  day  t 
to  begin;  or 

(2)  in  the  cases  prescribed 
paragraphs  (e)  through  (g)  of 
days  in  advance  of  the  planr 
implementation  date. 

(b)  Notwithstanding  parag 
this  section — 
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PART  157— NOTICE  OF 
CONSTRUCTION.  ALTERATION, 
ACTIVATION.  AND  DEACTIVATION  OF 
AIRPORTS 

Sec 

157.1  Applicability. 

157.2  Deftnition  of  tenna. 

157  J    Projects  requiring  notice. 
157.5    Notice  of  Intent 
157.7    FAA  determinations. 
157.9    Notice  of  completion. 

Authority:  Sees.  309,  313(a),  314.  72  Stat. 
751;  49  U.S.C.  1350, 1354(a).  1355. 

§157.1    AppMcabNIty. 

This  part  applies  to  persons  proposing 
to  construct,  alter,  activate,  or 
deactivate  a  dvil  or  joint-use  (civil/ 
military)  airport  or  to  alter  the  status  or 
use  of  such  an  airport.  Requirements  for 
persons  to  notify  the  Administrator 
concerning  certain  airport  activities  are 
prescribed  in  this  part  This  part  does 
not  apply  to  projects  involving: 

(a)  An  airport  subject  to  conditions  of 
a  Federal  agreement  that  requires  an 
approved  current  airport  layout  plan  to 
be  OQ  file  with  the  Federal  Aviation 
Administration;  or 

(b)  An  airport  at  which  flight 
operations  will  be  conducted  under 
visual  flight  rules  (VFR)  and  which  is 
used  or  intended  to  be  used  for  a  period 
of  less  than  30  consecutive  days  with  no 
more  than  10  operations  per  day. 

(c)  The  intermittent  use  of  a  site  that 
is  not  an  established  airport,  which  is 
used  or  intended  to  be  used  for  less  than 
one  year  and  at  which  flight  operations 
will  be  conducted  only  under  VFR.  For 
the  purposes  of  this  part  intermittent 
use  of  a  site  means: 

(1)  The  site  is  used  or  is  intended  to 
be  used  for  no  more  than  3  days  hi  any 
one  week:  and 

(2)  No  more  than  10  operations  will  be 
conducted  in  any  one  day  at  that  site. 

S  157.2    Definition  of  terms. 

For  the  purpose  of  this  part: 

Airport  means  any  airport  heliport, 
helistcp.  vertiport.  gliderport,  seaplane 
base,  ultralight  flightpark,  manned 
balloon  launching  facility,  or  other 
aircraft  landing  or  takeoff  area. 

Heliport  means  any  landing  or  takeoff 
area  intended  for  use  by  helicopters  or 
other  rotary  wing  type  aircraft  capable 
of  vertical  takeoff  and  landing  profiles. 

Private  use  means  available  for  use 
by  the  owner  only  or  by  the  owner  and 
other  persons  auUiorized  by  the  owner. 

Private  use  of  public  lands  means  that 
the  landing  and  takeoff  area  of  the 
proposed  airport  is  publicly  owned  and 
the  proponent  is  a  oon-govemment 
entity,  regardless  of  whether  that 
landing  and  takeoff  area  is  on  land  or  on 


water  and  whether  the  controlling  entity 
be  local.  State,  or  Federal  Government. 

Public  use  means  available  for  use  by 
the  general  public  without  a  requirement 
for  prior  approval  of  the  owner  or 
operator. 

Traffic  pattern  means  the  tragic  flow 
that  is  prescribed  for  aircraft  landing  or 
taking  off  from  an  airport  including 
departure  and  arrival  procedures 
utilized  within  a  5-mile  radius  of  the 
airport  for  ingress,  egress,  and  noise 
abatement 

§  157.3    Projects  requiring  notice. 

Each  person  who  intends  to  do  any  of 
the  following  shall  notify  the 
Administrator  in  the  manner  prescribed 
in  S  157.5: 

(a)  Construct  or  othenvise  establish  a 
new  airport  or  activate  an  airport 

(b)  Construct  realign,  alter,  or 
activate  any  runway  or  other  aircraft 
landing  or  takeoff  area  of  an  airport. 

(c)  Deactivate,  discontinue  using,  or 
abandon  an  airport  or  any  landing  or 
takeoff  area  of  an  airport  for  a  period  of 
one  year  or  more. 

(d)  Construct,  realign,  alter,  activate, 
deactivate,  abandon,  or  discontinue 
using  a  taxiway  associated  with  a 
landing  or  takeoff  area  on  a  public-use 
airport. 

(e)  Change  the  status  of  an  airport 
from  private  use  to  public  use  or  from 
public  use  to  another  status. 

(f)  Change  any  traffic  pattern  or  traffic 
pattern  altitude  or  directioiL 

(g)  Change  status  from  IFR  to  VFR  or 
VFRtoIFR. 

S157.S    Notice  Of  Intent 

(a)  Notice  shall  be  submitted  on  FAA 
Form  7480-1,  copies  of  which  may  be 
obtained  from  an  FAA  Airport  District/ 
Field  Office  or  Regional  Office,  to  one  of 
those  offices  and  shall  be  submitted  at 
least — 

(1)  in  the  cases  prescribed  in 
paragraphs  (a)  through  (d)  of  S  157.3,  90 
days  in  advance  of  the  day  that  work  is 
to  begin;  or 

(2)  in  the  cases  prescribed  in 
paragraphs  (e)  through  (g)  of  §  157.3,  90 
days  in  advance  of  the  planned 
implementation  date. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section — 


(1)  in  an  emergency  involving 
essential  public  service,  pubhc  health,  or 
public  safety  or  when  the  delay  arising 
from  the  90-day  advance  notice 
requirement  would  result  in  an 
unreasonable  hardship,  a  proponent 
may  provide  notice  to  the  appropriate 
FAA  Airport  District/Field  Office  or 
Regional  Office  by  telephone  or  other 
expeditious  means  as  soon  as 
practicable  in  lieu  of  submitting  FAA 
Form  7480-1.  However,  the  proponent 
shall  provide  full  notice,  throu^  the 
submission  of  FAA  Form  7480-1,  when 
othervsrise  requested  or  required  by  the 
FAA. 

(2)  notice  concerning  the  deactivation, 
discontinued  use.  or  abandonment  of  an 
airport  an  airport  landing  or  takeoff 
area,  or  associated  taxiway  may  be 
submitted  by  letter.  Prior  notice  is  not 
required;  except  that  a  30-day  prior 
notice  is  required  when  an  established 
instrument  approach  procedure  is 
involved  or  when  the  affected  property 
is  subject  to  any  agreement  with  the 
United  States  requiring  that  it  be 
maintained  and  operated  as  a  public-use 
airport. 

S1S7.7    FAA  determlnatlona. 

(a)  The  FAA  vdll  conduct  an 
aeronautical  study  of  an  airport 
proposal  and.  after  consultations  with 
interested  persons,  as  appropriate,  issue 
a  determination  to  the  proponent  and 
advise  those  concerned  of  the  FAA 
determination.  The  FAA  will  consider 
matters  such  as  the  effects  the  proposed 
action  would  have  on  existing  or 
contemplated  traffic  patterns  of 
neighboring  airports;  the  effects  the 
proposed  action  would  have  on  the 
existing  airspace  structure  and  projected 
programs  of  the  FAA;  and  the  effects 
that  existing  or  proposed  manmade 
objects  (on  file  with  the  FAA)  and 
natural  objects  within  the  affected  area 
would  have  on  the  airport  proposal. 
While  determinations  consider  the 
effects  of  the  proposed  action  on  the 
safe  and  efficient  use  of  airspace  by 
aircraft  and  the  safety  of  persons  and 
property  on  the  ground,  the 
determinations  are  only  advisory. 
Except  for  an  objectionable 
determination,  each  determination  will 
contain  a  determination-void  date  to 
facilitate  efficient  planning  of  the  use  of 


the  navigable  airspace.  A  determination 
does  not  relieve  the  proponent  of 
responsibility  for  compliance  with  any 
local  law,  ordinance  or  regulation,  or 
state  or  other  Federal  regulation. 
Aeronautical  studies  and  determinations 
will  not  consider  environmental  or  land 
use  compatibility  impacts. 

(b)  An  airport  determination  issued 
under  this  part  will  be  one  of  the 
following: 

(1)  No  objection. 

(2)  Conditional.  A  conditional 
determination  will  identify  the 
objectionable  aspects  of  a  project  or 
action  and  specify  the  conditions  which 
must  be  met  and  sustained  to  preclude 
an  objectionable  determination. 

(3)  Objectionable.  An  objectionable 
determination  will  specify  the  FAA's 
reasons  for  issuing  such  a 
determination. 

(c)  Determination  void  date.  All  work 
or  action  for  which  notice  is  required  by 
this  sub-part  must  be  completed  by  the 
determination  void  date.  Unless 
otherwise  extended,  revised,  or 
terminated,  an  FAA  determination 
becomes  invalid  on  the  day  specified  as 
the  determination  void  date.  Interested 
persons  may,  at  least  15  days  in 
advance  of  the  determination  void  date, 
petition  the  FAA  official  who  issued  the 
determination  to: 

(1)  Revise  the  determination  based  on 
new  facts  that  change  the  basis  on 
which  it  was  made;  or 

(2)  Extend  the  determination  void 
date.  Determinations  will  be  furnished 
to  the  proponent  aviation  officials  of  the 
state  concerned,  and,  when  appropriate, 
local  political  bodies  and  other 
interested  persons. 

(157.9    Notice  of  complettoa 

Within  15  days  after  completion  of 
any  airport  project  covered  by  this  part 
the  proponent  of  such  project  shall 
notify  the  FAA  Airport  District  Office  or 
Regional  Office  by  submission  of  FAA 
Form  5010-5  or  by  letter.  A  copy  of  FAA 
Form  5010-5  will  be  provided  with  the 
FAA  determination. 

Issued  in  Washington.  DC  on  July  19, 1991. 
lames  B.  Busey, 
Administrator. 
(FR  Doc.  91-17568  Filed  7-23-91;  b:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  91 

[Docket  No.  26605;  Notlc«  Dto.  91-141 
RIN  2120-AD-55 

Temporary  Right  Restrictions 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKM:  Notice  of  Proposed  Rulemaking 
(NPRM). 


summary:  The  FAA  proposes  to  require 
the  operator  of  an  aircraft  used  in 
conducting  authorized  news-gathering 
operations  in  an  area  covered  by 
temporary  flight  restrictions  to  contact 
the  official  in  charge  of  the  on-scene 
emergency  response  activities  for  the 
purpose  of  obtaining  information  about 
current  and  forecasted  disaster  relief 
aircraft  activities.  Adoption  of  this 
proposal  would  reduce  the  potential  for 
traffic  conflicts  and  disruption  of  relief 
operations.  This  proposal  would 
increase  the  level  of  safety  afforded 
aircraft  used  in  conducting  rescue  or 
disaster  relief  operations. 
DATES:  Comments  must  be  received  on 
or  before  September  23, 1991. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  or  delivered  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel,  Attention: 
Rules  Docket  (AGC-204).  Docket  No. 
26605.  800  Independence  Avenue  SW.. 
Washington.  DC  20591.  Comments  may 
be  examined  in  the  Rules  Docket.  Room 
915.  weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  M.  Mosley.  Air  Traffic 
Rules  Branch.  ATP-230.  Airspace-Rules 
and  Aeronautical  Information  Division. 
Air  Traffic  Rules  and  Procedures 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone  (202)  267-9251. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  In  the  proposed  rulemaking 
procedures  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Comments  are  invited  that 
provide  the  factual  basis  supporting  the 
views  and  suggestions  presented 
relating  to  the  environmental,  energy,  or 
economic  impacts  that  may  result  from 
adoption  of  the  proposals  contained  in 
this  notice.  Communications  should 
identify  the  regulatory  docket  number  or 
notice  number  and  be  submitted  in 


duplicate  to  the  address  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  further  action  on  the  proposed 
revisions  to  the  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons  before  and  after  the 
closing  date  for  comments.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  submitted  in  response 
to  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No."  The  postcard  will  be  date/ 
time  stamped,  and  returned  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-200.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591.  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  docket  number  and/or 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

Currently,  when  temporary  flight 
restrictions  are  established  under 
5  91.137(a)(2)  to  provide  for  the  safety  of 
airCTaft  conducting  rescue  or  disaster 
relief  operations,  aircraft  carrying 
properly  accredited  newspeople  may 
enter  the  prescribed  area  without  prior 
approval  after  filing  a  flight  plan. 
However,  the  pilot  of  such  an  aircraft 
must  operate  above  the  altitude(s)  being 
used  by  rescue  or  disaster  relief  aircraft. 
The  process  by  which  a  pilot  determines 
which  altitudes  are  In  use  is  not 
prescribed  by  the  current  regulation. 
Therefore,  a  pilot  may  determine  such 
altitudes  by  requesting  the  information 
directly  from  the  rescue  or  disaster  relief 
aircraft  on  an  appropriate  two-way 
radio  ft'equency.  by  observation,  or  by 
other  methods.  The  information 
obtained  using  these  methods  may  be 
valid  for  only  a  short  time,  or  inaccurate. 

For  example,  in  the  case  of  temporary 
flight  restrictions  established  for  a  forest 
fire  being  fought  by  aircraft  dropping 
fire  retardants,  a  pilot  of  an  aircraft 
carrying  newspeople  visually 
determines  the  presence  of  rescue  or 


disaster  relief  aircraft,  and  will  often 
overiook  the  fact  that  there  may  be  air 
tankers  holding  outside  the  operations 
area  prior  to  entering  the  area  to  drop 
fire  retardants.  The  official  in  charge  of 
on-scene  activities  is  the  logical  source 
for  accurate  information  concerning  the 
aircraft  operating  in  the  operations  area 
and  can  generally  be  reached  via  two- 
way  radio  communications. 

Recently,  situations  involving  aircraft 
carrying  newspeople  and  emergency 
response  aircraft  in  areas  covered  by 
temporary  flight  restrictions  have 
occurred.  For  example,  the  U.S. 
Department  of  the  Interior  and  the 
Forest  Service  have  indicated  that 
aircraft  carrying  accredited  newspeople 
have  been  observed  on  several 
occasions  operating  below  the  altitudes 
being  used  by  rescue  or  disaster  relief 
aircraft.  Specifically,  on  July  10, 1989, 
during  fire  suppression  in  Meadow 
Valley,  Washington  (Bertha  Fire 
Helibase),  a  Bell  206  Helicopter  was 
observed  heading  toward  the  fire  scene, 
flying  at  approximately  50  feet  above 
ground  level  (AGL).  directly  over  the 
helibase.  Temporary  flight  restrictions 
were  in  effect  over  the  area.  Due  to  the 
unknown  position  of  the  intruding 
hehcopter,  fire  suppression  activities 
were  temporarily  suspended.  Another 
incident  occurred  on  June  29. 1989,  near 
Sunflower,  Arizona,  over  mountainous 
terrain  at  4,300  feet  mean  sea  level.  A 
fire  had  been  reported  out  of  control  and 
temporary  flight  restrictions  were  in 
effect  for  the  area.  An  air  tanker  had 
just  made  a  drop  and  was  climbing  out 
of  the  mountain  canyon  when  a 
Robertson  R-22  Helicopter  was 
observed  flying  up  the  canyon  at  or  near 
the  same  altitude,  approximately  700 
feet  AGL  The  tanker  was  required  to 
increase  the  rate  of  climb  in  order  to 
avoid  the  helicopter.  Subsequently,  the 
intruding  helicopter  landed  at  the 
firebase  heliport.  The  pilot  of  the 
intruding  hehcopter  was  under  contract 
to  a  news  service.  After  landing,  the 
pilot  was  informed  of  the  temporary 
flight  restrictions  and  the  potentially 
hazardous  situation  that  he  had  created 
for  himself,  his  passengers  and  the  crew 
of  the  air  tanker.  At  no  time  prior  to 
landing  at  the  heliport  did  the  pilot  of 
the  intruding  helicopter  make  contact 
with  the  official  in  charge  of  on-scene 
activities. 

The  FAA  has  determined  that  such 
incidents  demonstrate  the  need  for 
stricter  control  of  news-gathering 
operations  using  aircraft.  Such  control 
would  be  facilitated  by  having  the  news- 
gathering  aircraft  operate  within  the 
parameters  established  by  the  on-scene 
emergency  response  official.  When  a 


temporary  flight  restriction  is 
through  the  notice  to  airman  ( 
system,  information  containin 
person  in  charge  of  the  emergi 
appropriate  phone  number,  ai 
coordination  facility  are  in  thi 
Further,  this  contact  would  re 
appropriate  air-to-air  or  air-to 
radio  frequency  being  given  tc 
aircraft  operator.  Failure  to  ol 
pertinent  information  from  th( 
charge  of  oo-scene  emergency 
activities  and  remain  clear  of 
altitudes,  and  operating  areas 
within  the  temporary  flight  rei 
area  would  be  a  violation  of  S 

The  Proposal 

The  FAA  is  proposing  to  re^ 
§  91.137(c)(5)  to  require:  (1)  Al 
aircraft  carrying  properly  acci 
newspeople  to  first  contact  th 
in  charge  of  on-scene  emerger 
response  activities  to  ascertai 
routes,  altitudes,  and  operatin 
use  by  disaster  relief  aircraft; 
that  the  aircraft  be  operated  c 
disaster  relief  aircraft  operatic 
identified  by  the  official  in  chi 

Regidatory  Evaluation  Summi 

This  section  summarizes  th( 
regulatory  evaluation  preparei 
FAA.  The  full  regulatory  evali 
provides  more  detailed  analyt 
economic  consequences  of  thi 
regulatory  action.  This  summa 
full  evaluation  quantify,  to  the 
practicable,  estimated  costs  tc 
private  sector,  consumers.  Fee 
and  local  governments,  as  wel 
anticipated  benefits. 

Executive  Order  12291,  date 
February  17, 1981,  directs  Fedi 
agencies  to  promulgate  new  re 
or  modify  existing  regulations 
potential  benefits  to  society  fc 
regulatory  change  outweigh  p( 
costs.  This  Order  also  requirei 
preparation  of  a  Regulatory  In 
Analysis  of  all  major  rules  exc 
responding  to  emergency  situa 
other  narrowly  defined  exigen 
major  rule  is  one  that  is  likely 
in  an  annual  effect  on  the  ecoi 
$100  million  or  more,  a  major  i 
consumer  costs,  a  significant  e 
effect  on  competition,  or  is  hig 
controversial. 

The  FAA  has  determined  th 
proposal  is  not  major  as  defm< 
Executive  Orden  therefore,  a  f 
regulatory  analysis  that  includ 
identification  and  evaluation  c 
reducing  alternatives  to  the  pr 
not  been  prepared.  Instead,  thi 
has  prepared  a  more  concise  d 
termed  a  regulatory  evaluatior 
analyzes  only  this  proposal  wi 
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disaster  relief  aircraft,  and  will  often 
overlook  the  fact  that  there  may  be  air 
tankers  holding  outside  the  operations 
area  prior  to  entering  the  area  to  drop 
fire  retardants.  The  official  in  charge  of 
on-scene  activities  is  the  logical  source 
for  accurate  information  concerning  the 
aircraft  operating  in  the  operations  area 
and  can  generally  be  reached  via  two- 
way  radio  communications. 

Recently,  situations  involving  aircraft 
carrying  newspeople  and  emergency 
response  aircraft  in  areas  covered  by 
temporary  flight  restrictions  have 
occurred.  For  example,  the  U.S. 
Department  of  the  Interior  and  the 
Forest  Service  have  indicated  that 
aircraft  carrying  accredited  newspeople 
have  been  observed  on  several 
occasions  operating  below  the  altitudes 
being  used  by  rescue  or  disaster  relief 
aircraft.  Specifically,  on  July  10, 1989, 
during  fire  suppression  in  Meadow 
Valley,  Washington  (Bertha  Fire 
Hehbase),  a  Bell  206  Helicopter  was 
observed  heading  toward  the  fire  scene, 
flying  at  approximately  50  feet  above 
ground  level  (AGL).  directly  over  the 
helibase.  Temporary  flight  restrictions 
were  in  effect  over  the  area.  Due  to  the 
unknown  position  of  the  intruding 
helicopter,  fire  suppression  activities 
were  temporarily  suspended.  Another 
incident  occurred  on  June  29, 1989,  near 
Sunflower,  Arizona,  over  mountainous 
terrain  at  4,300  feet  mean  sea  level.  A 
fire  had  been  reported  out  of  control  and 
temporary  flight  restrictions  were  in 
effect  for  the  area.  An  air  tanker  had 
just  made  a  drop  and  was  climbing  out 
of  the  mountain  canyon  when  a 
Robertson  R-22  Helicopter  was 
observed  flying  up  the  canyon  at  or  near 
the  same  altitude,  approximately  700 
feet  AGL  The  tanker  was  required  to 
increase  the  rate  of  climb  in  order  to 
avoid  the  helicopter.  Subsequently,  the 
intruding  hehcopter  landed  at  the 
firebase  heliport.  The  pilot  of  the 
intruding  hehcopter  was  under  contract 
to  a  news  service.  After  landing,  the 
pilot  was  informed  of  the  temporary 
flight  restrictions  and  the  potentially 
hazardous  situation  that  he  had  created 
for  himself,  his  passengers  and  the  crew 
of  the  air  tanker.  At  no  time  prior  to 
landing  at  the  heliport  did  the  pilot  of 
the  intruding  helicopter  make  contact 
with  the  official  in  charge  of  on-scene 
activities. 

The  FAA  has  determined  that  such 
incidents  demonstrate  the  need  for 
stricter  control  of  news-gathering 
operations  using  aircraft.  Such  control 
would  be  facilitated  by  having  the  news- 
gathering  aircraft  operate  within  the 
parameters  established  by  the  on-scene 
emergency  response  official.  When  a 


temporary  flight  restriction  is  issued 
through  the  notice  to  airman  (NOT AM) 
system,  information  containing  the 
person  in  charge  of  the  emergency,  the 
appropriate  phone  number,  and  the  FAA 
coordination  facility  are  in  the  NOT  AM. 
Further,  this  contact  would  result  in  an 
appropriate  air-to-air  or  air-to-ground 
radio  frequency  being  given  to  the 
aircraft  operator.  Failure  to  obtain 
pertinent  information  from  the  official  in 
charge  of  co-scene  emergency  response 
activities  and  remain  clear  of  the  routes, 
altitudes,  and  operating  areas  identified 
within  the  temporary  flight  restriction 
area  would  be  a  violation  of  9  91.137. 

The  Proposal 

The  FAA  is  proposing  to  revise 
§  91.137(c)(5)  to  require:  (1)  All  pUots  of 
aircraft  carrying  properly  accredited 
newspeople  to  first  contact  the  official 
in  charge  of  on-scene  emergency 
response  activities  to  ascertain  the 
routes,  altitudes,  and  operating  areas  in 
use  by  disaster  relief  aircraft;  and  (2) 
that  the  aircraft  be  operated  clear  of  all 
disaster  relief  aircraft  operations 
identified  by  the  official  in  charge. 

Regulatory  Evaluation  Summary 

This  section  summarizes  the  full 
regidatory  evaluation  prepared  by  the 
FAA.  The  full  regulatory  evaluation 
provides  more  detailed  analysis  of  the 
economic  consequences  of  this  proposed 
regulatory  action.  This  summary  and  the 
full  evaluation  quantify,  to  the  extent 
practicable,  estimated  costs  to  the 
private  sector,  consumers.  Federal,  State 
and  local  governments,  as  well  as 
anticipated  benefits. 

Executive  Order  12291.  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if  the 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  This  Order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  major  rules  except  those 
responding  to  emergency  situations  or 
other  narrowly  defined  exigencies.  A 
major  rule  is  one  that  is  likely  to  result 
in  an  aimual  effect  on  the  economy  of 
$100  mllHon  or  more,  a  major  increase  in 
consumer  costs,  a  significant  adverse 
effect  on  competition,  or  is  highly 
controversial. 

The  FAA  has  determined  that  this 
proposal  is  not  major  as  defined  in  the 
Executive  Order  therefore,  a  full 
regulatory  analysis  that  includes  the 
identification  and  evaluation  of  cost 
reducing  alternatives  to  the  proposal  has 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  document 
termed  a  regulatory  evaluation  that 
analyzes  only  this  proposal  without 


identifying  alternatives.  In  addition  to  a 
summary  of  the  regulatory  evaluation, 
this  section  also  contains  an  initial 
regulatory  flexibility  determination 
required  by  the  1980  Regulatory 
Flexibility  Act  (RFA)  and  an 
international  trade  impact  assessment 
If  more  detailed  economic  information 
than  is  contained  in  this  sunmiary  is 
desired,  the  reader  is  referred  to  the  full 
regulatory  evaluation  contained  in  the 
docket. 

CosU 

The  FAA  estimates  the  total  monetary 
costs  of  the  proposed  rule  to  be  zero. 
However,  there  would  be  some 
negligible  qualitative  costs  in  the  form  of 
inconvenience  to  operators  of  aircraft 
used  for  news-gathering.  These  costs  are 
discussed  below. 

For  the  FAA.  or  any  government  or 
private  authority  that  acts  as  the  official 
in  charge  of  emergency  relief  aircraft 
operations,  the  proposed  rule  would  not 
impose  any  additional  administrative 
costs  for  either  personnel  or  eqiiipment. 
Any  additional  operations  workload 
generated  by  the  proposed  rule  would 
be  absorbed  by  current  personnel  and 
equipment  resources. 

For  aircraft  operators,  the  proposed 
rule  would  not  Impose  any  additional 
equipment  or  operating  costs.  Potential 
equipment  costs  would  be  the 
acquisition  of  two-way  radio  equipment 
in  order  to  contact  the  official  in  charge. 
Potentially  affected  aircraft  would  be  air 
taxis  or  aircraft  owned  by  news- 
gathering  organizations.  However,  these 
aircraft  routinely  operate  in  airspace 
that  requires  two-way  radio 
communication.  Hius,  the  FAA  assumes 
that  these  types  of  aircraft  are  already 
equipped  with  two-way  radios. 
Operators  of  aircraft  conducting 
authorized  news-gathering  operations 
could  incur  qualitative  costs  in  the  form 
of  Inconvenience.  This  would  be  the 
result  of  having  to  contact  the  official  in 
charge  of  the  emergency  in  addition  to 
filing  a  flight  plan  with  air  traffic 
control  However,  the  FAA  contends 
that  the  inconvenience  of  having  to 
contact  the  official  in  charge  would  be 
negligible. 

Benefits 

The  proposed  rule  is  expected  to 
accrue  potential  benefits  primarily  in  the 
form  of  enhanced  aviation  safety  to 
emergency  response  aircraft  and  news- 
gathering  aircraft.  These  benefits  are 
discussed  below. 

Safety  benefits  would  take  the  form  of 
a  reduced  risk  In  casualty  losses 
(namely,  aviation  fatalities  and  property 
damage)  resulting  from  a  lowered 
likelihood  of  midair  collisions.  Of 


course,  the  FAA  does  not  know  with 
certainty  to  what  extent  the  proposal 
would  help  in  preventing  midair 
collisions.  In  additioa  the  FAA  cannot 
predict  with  a  rehable  degree  of 
certainty  the  frequency  and  magnitude 
of  casualty  loss  resulting  from  a  midair 
collision  because  it  represents  a  randn*n 
event. 

The  potentially  disastrous  incidents 
described  in  the  background  section  of 
this  notice  posed  an  unnecessary  and 
unwarranted  diminution  In  the  margin  of 
safety  of  areas  under  temporary  flight 
restrictions.  By  not  contacting  the 
official  In  charge,  these  pilots  left 
themselves  unaware  of  emergency  air 
traffic  information  that  was  pertinent  to 
not  only  their  safety,  but  to  the  safety  of 
fire  fighters  in  the  air  and  on  the  ground. 
The  FAA  contends  that  requiring 
aircraft  operators  conducting  authorized 
news-gathering  operations  to  contact  the 
official  in  charge  would  increase  their 
awareness  of  the  emergency  operations 
being  conducted  in  the  area.  Tliis 
increased  awareness  and  information 
would  increase  safety  by  lowering  the 
likelihood  of  a  midair  collision  between 
news-gathering  and  emergency  aircraft. 
Forest  fires  and  other  crisis  situations  in 
which  emergency  aircraft  must  operate 
are  potentially  dangerous  enough 
without  the  added  potential  of  colliding 
with  news-gathering  aircraft.  This 
proposal  would  also  increase  efficiency 
by  lowering  the  likelihood  of  emergency 
operations  being  suspended  due  to 
unidentified  aircraft  operating  in  the 
area. 

Conclusion 

The  estimated  dollar  cost  of  this 
proposal  is  zero  because  there  would  be 
no  costs  incurred  to  acquire  additional 
equipment  or  to  hire  personnel  on  the 
part  of  the  FAA,  the  emergency  relief 
authority,  or  aircraft  operators.  In 
qualitative  terms,  the  proposed  rule 
would  impose  negligible  costs  in  the 
form  of  the  inconvenience  of  news- 
gathering  aircraft  operators  having  to 
contact  the  official  in  charge.  The 
potential  benefits  of  this  proposal  would 
be  the  enhanced  safety  of  requiring 
aircraft  operators  to  be  more  aware  of 
emergency  rehef  aircraft  traffic  and 
other  advisory  information.  This 
information  is  necessary  to  navigate 
safely  within  an  area  of  temporary  flight 
restrictions  and  would  reduce  the 
likelihood  of  a  midair  collision.  This 
proposed  action  would  also  generate 
benefits  in  the  form  of  an  increased 
efficiency  in  emergency  operations.  On 
balance,  the  FAA  firmly  believes  that 
the  proposed  rule  is  cost-beneficial. 
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Regulatory  Flexibility  Detennination 

The  Regulatory  Flexibility  Act  of  19flO 
(RFA)  was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  rules  that 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  small  entities  that  could  be 
potentially  affected  by  the 
implementation  of  this  proposed  rule  are 
unscheduled  operators  of  aircraft  for 
hire,  such  as  air  taxi  operators  owning 
nine  or  fewer  aircraft 

Only  air  taxi  operators  and  aircraft 
operated  by  news-gathering 
organizations  without  two-way  radios 
would  be  affected  by  this  proposed 
amendment.  However,  the  FAA  assumes 
that  all  potentially  affected  aircraft 
ab^ady  are  equipped  with  two-way 
radios.  This  assumption  is  based  on  the 
fact  that  these  aircraft  must  routinely 
operate  in  airspace  that  requires  two- 
way  communications  with  air  traffic 
conti^l.  Therefore,  the  FAA  certifies  that 
this  proposed  amendment  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Assessment 

The  proposed  amendment  would 
neither  have  an  effect  on  the  sale  of 
foreign  aviation  products  or  services  in 
the  United  States,  nor  have  an  effect  on 
the  sale  of  U.S.  products  or  services  in 
foreign  countries.  This  is  because  the 
proposed  amendment  would  neither 
impose  costs  on  aircraft  operators  nor 
on  aircraft  manufacturers  (U.S.  or 
foreign)  that  would  result  in  a 
competitive  disadvantage  to  either. 


Conclusion 


For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  not  major 
under  Executive  Order  12291.  In 
addition,  the  FAA  certifies  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Feg\ilatory  Flexibility  Act.  This  proposal 
is  not  considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  An  initial 
regulatory  evaluation  of  the  proposal, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  has  been  placed  in  the  docket. 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  "FOR 
FURTHER  INFORMA-nON  CONTACT." 

List  of  Subjects  in  14  CFR  Part  91 

Aircraft,  Airmen,  Airports,  Air  ti-affic 
control.  Aviation  safety,  Noise  control. 
Temporary  flight  restrictions. 

The  Proposed  Amendment 

For  the  reasons  set  forth  in  the 
preamble,  the  FAA  proposes  to  amend 
part  91  of  the  Federal  Aviation 
Regulations  (14  CFR  part  91)  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1301(7),  1303, 1344, 
1348, 1352  through  1355. 1401. 1421  through 
1431. 1471, 1472, 1502, 1510,  1522,  and  2121 
through  2125:  Articles  12,  29.  31.  and  31(a)  of 
the  Convention  on  International  Civil 
Aviation  (81  Stat.  1180);  42  U.S.C.  4321  et  seq: 
E.0. 11514;  49  U.S.C  106(g)  (Revised  Pub.  L 
97-449,  January  12. 1983). 


Reader  Aids 


2.  Section  91.137(c)(5)  is  revised  to 
read  as  follows: 

§  91.137    Temporary  flight  rtstrlction*. 

(c)  *  *  • 

(5)  The  aircraft  is  carrying  properly 
accredited  newspersons;  and: 

(i)  Prior  to  entering  the  area  identified 
in  the  NOT  AM,  the  pilot  in  command 
files  a  flight  plan  with  the  appropriate 
FAA  or  ATC  facility  specified  in  the 
NOT  AM;  and  contacts  the  official  in 
charge  of  on-scene  emergency  response 
activities  for  the  purpose  of  obtaining 
information  about  current  and 
forecasted  disaster  relief  aircraft  routes, 
altitudes,  and  operating  areas;  and 

(ii)  After  entering  the  area  identified 
in  the  NOT  AM,  the  pilot  in  command 
remains  clear  of  the  routes,  altitudes, 
and  operating  areas  identified  by  the 
official  in  charge  or  which  otherwise 
appear  to  be  used  by  disaster  relief 
aircraft. 


Issued  in  Washington,  DC,  on  July  18, 1991. 
Jerry  W.  BaU, 

Acting  Director  Air  Traffic  Rules  and 
Procedures  Service. 

[FR  Doc.  91-17567  Filed  7-2^-91;  8:45  am] 
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citation  for  part  91 
IS  follows: 


Authority:  49  U.S.C.  1301(7).  1303, 1344. 
1348, 1352  through  1355. 1401. 1421  through 
1431. 1471. 1472, 1502. 1510. 1522,  and  2121 
through  2125;  Articles  12.  29.  31,  and  31(a)  of 
the  Convention  on  International  Civil 
Aviation  (61  Stat.  1180);  42  U.S.C.  4321  et  seq: 
E.0. 11514;  49  U.S.C  106(g]  (Revised  Pub.  L 
97-449,  January  12. 1983). 

2.  Section  91.137(c)(5)  is  revised  to 
read  as  follows: 

§  91.137    T«mporary  flight  rMtrlctlon*. 

(c)  *  *  • 

(5)  The  aircraft  is  carrying  properly 
accredited  newspersons;  and: 

(i)  Prior  to  entering  the  area  identiHed 
in  the  NOT  AM.  the  pilot  in  command 
files  a  flight  plan  with  the  appropriate 
FAA  or  ATC  faciHty  specified  in  the 
NOT  AM;  and  contacts  the  official  in 
charge  of  on-scene  emergency  response 
activities  for  the  purpose  of  obtaining 
information  about  current  and 
forecasted  disaster  relief  aircraft  routes, 
altitudes,  and  operating  areas;  and 

(ii)  After  entering  the  area  identified 
in  the  NOT  AM,  the  pilot  in  command 
remains  clear  of  the  routes,  altitudes. 
and  operating  areas  identifled  by  the 
official  in  charge  or  which  otherwise 
appear  to  be  used  by  disaster  relief 
aircraft. 
***** 

Issued  in  Washington,  DC.  on  July  18. 1991. 
lerry  W.  BaU, 

Acting  Director  Air  Traffic  Rules  and 
Procedures  Service. 

[FR  Doc.  91-17567  Filed  7-23-91;  8:45  am) 
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DEPARTMENT  OF  AGRICULT 
Agricultural  Marketing  Servic 
7  CFH  Part  29 

TB-91-003 
RiN0SS1-AA19 

Tobacco  Inspection;  Fees  anc 
for  Inspection  and  Grading  of 
Imported  Tobacco 

aoency:  Agricultural  Maricetir 
Service.  USDA. 

action:  Final  rule. 

summary:  The  Tobacco  Adjust 
of  1983,  as  amended,  requires  tj 
Secretary  of  Agriculture  to  fix  i 
collect  fees  and  charges  for  ins] 
testing  and  grading  of  all  tobao 
offered  for  importation  into  the 
States,  except  cigar  and  orients 
tobacco.  This  rule  will  change  t 
fee  charge  from  cents  per  pcun( 
per  kilogram.  Iliis  change  will  i 
the  billing  procedures. 
eFFSCnvE  DATi:  September  1. 1 

FOR  FURTHKR  INFORMATION  CO» 

Ernest  L  Price.  Director.  Tobao 
Division,  AMS,  USDA.  room  50 
Building,  P.O.  Box  96456,  Wash 
DC  20090-6456.  Telephone— (20 

2567. 

SUPPLEMENTARY  INFORMATION: 

hereby  given  that  the  Departme 
amending  the  regulations  gover 
inspection  of  imported  tobacco 
changing  the  user  fee  charge  frc 
per  pound  to  cents  per  kilogram 
proposed  rule  was  published  in 
Federal  Register  on  April  18, 19! 
15845).  The  proposed  rule  woul( 
the  fees  and  charges  for  inspect 
testing  and  grading  of  imported 
from  cents  per  pound  to  cents  p 
kilogram.  Interested  persons  we 
30  days  to  submit  comments.  N( 
comments  were  received. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  29 

TB-91-003 

RiN05«1-AA19 

Tobacco  Inspection;  Fee*  and  Charges 
for  Inspection  and  Grading  of 
ImportiMt  Tobacco 

aoency:  Agrictiltural  Mariceting 
Service,  USDA, 

action:  Final  rule. 

suMMiMY:  The  Tobacco  Adjustment  Act 
of  1983,  as  amended,  requires  the 
Secretary  of  Agriculture  to  fix  and 
collect  fees  and  charges  for  inspection, 
testing  and  grading  of  all  tobacco 
offered  for  importation  into  the  United 
States,  except  cigar  and  oriental 
tobacco.  This  rule  will  change  the  user 
fee  charge  from  cents  per  pound  to  cents 
per  kilogram.  This  change  will  simpli^ 
the  billing  procedures. 
EFFECTIVE  DATE:  September  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ernest  L  Price,  Director,  Tobacco 
Division,  AMS,  USDA,  room  502  Annex 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456.  Telephone— (202)  447- 
2567. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that  the  Department  is 
amending  the  regulations  governing  the 
inspection  of  imported  tobacco  by 
changing  the  user  fee  charge  from  cents 
per  pound  to  cents  per  kilogram.  A 
proposed  rule  was  published  in  the 
Federal  Register  on  April  18. 1991  (56  FR 
15845).  The  proposed  rule  would  change 
the  fees  and  charges  for  inspection, 
testing  and  grading  of  imported  tobacco 
from  cents  per  pound  to  cents  per 
kilogram.  Interested  persons  were  given 
30  days  to  submit  comments.  No 
comments  were  received. 


Tliis  action  is  needed  to  simplify  the 
billing  procedures  for  the  collection  of 
fees  charged  for  inspection,  grading,  and 
testing  of  tobacco  imported  into  the 
United  States.  The  U.S.  Customs  Service 
requires  importers  to  report  weight  in 
kilograms.  This  requires  a  conversion  to 
be  made  from  kilograms  to  pounds. 
Basing  the  rate  on  kilograms  would 
eliminate  the  need  for  conversion  with 
its  potential  for  errors. 

The  current  fee  of  $.0045  per  pound  for 
inspection  of  imported  tobacco  will  be 
changed  to  $.0099  per  kilogram.  The 
current  fee  of  $.0035  per  pound  for 
sampling,  testing,  and  certification  of 
imported  tobacco  will  be  changed  to 
$.0077  per  kilogram.  Also,  the  current 
additional  fee  of  $.0035  per  pound  for 
testing  imported  tobacco  not 
accompanied  by  a  certification  that  it  is 
free  of  prohibited  pesticide  residues  will 
be  changed  to  $.0077  per  kilogram.  The 
authority  for  this  proposed  regulation  is 
contained  in  the  Toba'cco  Adjustment 
Act  of  1983,  as  amended  (7  U.S.C  511r). 

This  rule  has  been  reviewed  under  the 
Regulatory  Flexibility  Act  (5  U.S.C  et 
seq.].  The  Administrator,  Agricultural 
Mariceting  Service,  has  determined  that 
the  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  would 
not  substantially  affect  the  normal 
movement  of  the  commodity  in  the 
marketplace. 

This  rule  has  been  reviewed  under 
USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "nonmajor" 
rule  because  it  does  not  meet  any  of  the 
criteria  established  for  major  rules 
under  the  Executive  Order. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Advisory  committees, 
Government  publications.  Imports. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  the  regulations  in  7  CFR  part 
29  are  amended  as  follows: 

PART  29-{  AMENDED] 

1.  The  authority  citation  for  subpart  B 
of  7  CFR  part  29  continues  to  read  as 
follows: 

Avthority:  7  VS.C.  Slim  and  Sllr. 


2.  Section  29.500  is  revised  to  read  as 
follows: 

§  29.500    Fees  and  charges  for  Inspection 
and  testing  of  Imported  totwcco. 

(a)  The  fee  for  inspection  of  imported 
tobacco  is  $.0099  per  kilogram  and  shall 
be  paid  by  the  importer.  This  inspection 
fee  applies  to  all  tobacco  imported  into 
the  United  States  except  as  provided  in 

9  29.400.  Fees  for  services  rendered  shall 
be  remitted  by  check  or  draft  in 
accordance  with  a  statement  issued  by 
the  Director,  and  shall  be  made  payable 
to  "Agricultural  Marketing  Service." 

(b)  The  fee  for  sampling,  testing,  and 
certiJBcation  of  imported  flue-cured  and 
hurley  tobacco  for  prohibited  pesticide 
residues  is  $.0077  per  kilogram  and  shall 
be  paid  by  the  importer. 

(c)  "Hie  fee  for  testing  imported  flue- 
cured  and  hurley  tobacco  not 
accompanied  by  a  certification  that  it  is 
free  of  prohibited  pesticide  residues 
shall  be  an  additional  $.0077  per 
kilogram.  The  minimum  fee  assessed 
pursuant  to  this  paragraph  shall  be 
$162.00  per  lot  Fees  for  services 
rendered  shall  be  remitted  by  check  or 
draft  in  accordance  with  a  statement 
issued  by  the  Director,  and  shall  be 
made  payable  to  "Agricultural 
Marketing  Service." 

Dated:  July  19. 1991. 
Dantal  Haley, 
Administrator. 

(PR  Doc.  91-17B02  Filed  7-24-91;  6:45  am] 
SnjJiM  COOC  S410-0MI 


Agricultural  Marketing  Senrloe 

7  CFR  Part  926 

[Docket  Na  FV-91-292FR] 

Expenses  and  Assessment  Rate  for 
the  Marketing  Order  Covering  Papayaa 
Grown  in  Hawaii 

aoency:  Agricultural  Marketing  Service, 

DSDA. 

action:  Final  Rule. 

summary:  This  final  rule  approves  a 
budget  of  expenditures  and  establishes 
an  assessment  rate  for  the  1991-82  fiscal 
year  (July  1-june  30)  under  Marketing 
Order  No.  92a  This  action  authorizes 
the  Papaya  Administrative  Committee 
(PAC)  established  under  this  order  to 
incur  expenses  and  collect  assessments 
from  handlers  to  pay  those  expenses. 
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This  action  will  enable  the  PAC  to 
perform  its  duties  and  the  marketing 
order  to  operate. 

EFFECnvc  date:  July  1. 1991.  through 
)une  30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  D.  Rasmussen,  Marketing 
Specialist.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  room  2525-S.  Washington. 
DC  20090-6456;  telephone:  (202)  475- 
3918. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No.  928 
(7  CFR  part  928)  regulating  the  handling 
of  papayas  grown  in  Hawaii.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  120  handlers  of 
Hawaiian  papayas  subject  to 
regulations  under  the  marketing  order 
covering  papayas  grown  in  Hawaii  and 
about  345  papaya  producers  in  Hawaii. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  the 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

This  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
papayas  handled  from  the  begiiming  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  the  PAC  and 


submitted  to  the  Department  for 
approval.  The  PAC  members  are 
handlers  and  producers  of  Hawaiian 
papayas.  They  are  familiar  with  the 
PAC's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  PAC  is  derived  by  dividing 
anticipated  expenses  by  the  expected 
pounds  of  assessable  papayas  shipped. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  PAC's  expected 
expenses.  The  annual  budget  and 
assessment  rate  are  usually  acted  upon 
by  the  PAC  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  PAC  will  have 
funds  to  pay  its  expenses. 

The  proposed  rule  concerning  the 
1991-92  budget  was  published  in  the 
Federal  Register  (56  FR  29195.  June  26. 
1991).  Comments  on  the  proposed  rule 
were  invited  from  interested  persons 
until  July  8. 1991.  No  comments  were 
received. 

The  PAC  met  on  May  2. 1991.  and 
recommended  a  1991-92  budget  with 
expenditures  of  $746,650  and  an 
assessment  rate  of  $0.0085  per  pound  of 
assessable  papayas  shipped.  The  vote 
on  the  1991-92  budget  was  nine  in  favor 
and  two  opposed.  The  two  members 
who  voted  against  the  recommendation 
did  so  because  they  wanted  a  lower 
budget  and  assessment  rate. 

The  1991-92  budget  of  $746,650  is 
generally  similar  in  size  and  scope  to  the 
1990-01  approved  budget  of  $827,837. 
except  for  reductions  of  $50,000  research 
and  $20,000  in  travel. 

The  1991-92  budget  contains  $336,650 
for  program  administration,  $400,000  for 
advertising  and  promotion,  and  $10,000 
for  research  and  development.  Budgeted 
expenditures  for  1990-91  were  $367,837 
for  program  administration,  $400,000  for 
advertising  and  promotion,  and  $60,000 
for  research  and  development.  The 
1991-02  advertising,  promotion,  and 
research  projects  will  be  submitted  for 
approval  as  soon  as  the  1991-92  budget 
is  approved. 

PAC  income  for  1991-92  is  expected  to 
amount  to  $748,660.  Assessment  income 
is  estimated  at  $467,500.  based  on 
projected  shipments  of  55.000.000 
pounds  of  assessable  papayas.  Other 
income  includes  $200,000  in  promotional 
grants  from  the  Hawaii  Department  of 


Agriculture.  $63,360  from  the  USDA's 
Foreign  Agricultural  Service.  $7,800  from 
the  Japan  Inspection  Program,  and 
$10,000  from  miscellaneous  sources 
including  interest.  Projected  1991-92 
income  over  expenses  ($2,010)  would  be 
placed  in  the  PAC's  operating  reserve. 
The  operating  reserve,  which  is 
projected  to  amount  to  $49,235  on  July  1, 
1991,  is  well  within  the  amount 
authorized  under  the  marketing  order. 

While  this  action  would  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  would  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  adds  a  new  {  928.221 
under  this  marketing  order,  based  on  the 
PAC's  recommendations  and  other 
information. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
PAC.  and  other  available  information,  it 
is  found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

Pursuant  to  5  U.S.C.  533.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  approval  of  the  expenses  and 
assessment  rate  must  be  expedited.  This 
marketing  order's  fiscal  year  began  on 
July  1. 1991.  The  PAC  needs 
authorization  to  incur  expenses  and 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements.  Papayas, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  928  is  amended  as 
follows: 

PART  928— PAPAYAS  GROWN  IN 
HAWAII 

1.  The  authority  citation  for  7  CFR 
part  928  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  Jl,  as 
amended;  7  U.S.C.  601-674. 

2.  New  S  928.221  is  added  to  read  as 
follows: 

Note:  This  action  will  not  appear  in  the 
Code  of  Federal  Regulations. 


S  928.221    ExpwisM  and  as* 

Expenses  of  $746,650  by  t 
Administrative  Committee 
authorized,  and  an  assessm 
$0.0085  per  pound  of  assess 
is  established  for  the  fiscal 
June  30, 1992.  Any  unexpen 
from  the  1991-92  fiscal  yeai 
carried  over  as  a  reserve. 

Dated:  July  22, 1991. 
William  f.  Doyle, 
Director,  Fruit  and  Vegetable  L 
[FR  Doc  91-17712  Filed  7-24-fl 
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DEPARTMENT  OF  THE  TRI 
Office  Of  Thrift  Supervisto 

12  CFR  Parts  SOS  and  563 

[No.  91-154] 
RIN  1550-AA2e 

Transactions  With  Affiliate 
Subsidiaries  Loans  to  One 
Limitations 

agency:  Office  of  Thrift  Su] 
Treasury, 

action:  Final  rule. 

summary:  The  Office  of  Thi 
Supervision  (the  "OTS"),  pi 
and  in  accordance  with  seci 
10(d)  and  11  of  the  Home  O' 
Act  (HOLA),  as  added  by  th 
Institutions  Reform,  Recove 
Enforcement  Act  of  1969  (Fl 
Public  Law  No.  101-73. 103  ! 
amending  its  regulations  pei 
transactions  between  savin] 
associations  and  their  subsi 
affiliates.  The  amendments 
and  clarify  the  applicabiHty 
the  limitations  and  prohibit! 
specified  in  sections  23A  an 
Federal  Reserve  Act  (FRA), 
371c  and  3710-1,  (ii)  clari^  l 
additional  limitations  impot 
savings  association  transaci 
affiliates  pursuant  to  sectior 
HOLA.  and  (iii)  pursuant  to 
11(a)(4)  of  the  HOLA,  impos 
additional  regulatory  restric 
safeguards  in  connection  wi 
application  of  sections  23A  > 
transactions  between  savin) 
associations  and  their  subsi 
affiliates.  The  rule  is  structu 
comprehensive  set  of  restric 
prohibitions,  rather  than  as 
supplements  to  sections  23^ 
because  of  the  pervasive  an 
complex  nature  of  the  differ 
between  the  application  of  t 
sections,  on  the  one  hand,  ai 
stringent  treatment  providec 
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Agriculture.  $63,360  from  the  USDA's 
Foreign  Agricultural  Service,  $7,800  from 
the  Japan  Inspection  Program,  and 
$10,000  from  miscellaneous  sources 
including  interest.  Projected  1991-92 
income  over  expenses  ($2,010)  would  be 
placed  in  the  PAC's  operating  reserve. 
The  operating  reserve,  which  is 
projected  to  amount  to  $49,235  on  July  1, 
1991.  is  well  within  the  amount 
authorized  under  the  marketing  order. 

While  this  action  would  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  would  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  fmal  rule  adds  a  new  {  928.221 
under  this  marketing  order,  based  on  the 
PAC's  recommendations  and  other 
information. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
PAC.  and  other  available  information,  it 
is  found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

Pursuant  to  5  U.S.C.  533,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  approval  of  the  expenses  and 
assessment  rate  must  be  expedited.  This 
marketing  order's  fiscal  year  began  on 
July  1, 1991.  The  PAC  needs 
authorization  to  incur  expenses  and 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements.  Papayas, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  928  is  amended  as 
follows: 

PART  928— PAPAYAS  GROWN  IN 
HAWAII 

1.  The  authority  citation  for  7  CFR 
part  928  continues  to  read  as  follows: 

Autliotity:  Sees.  1-19.  48  Stat.  ^^..  as 
amended:  7  U.S.C.  601-674. 

2.  New  S  928.221  is  added  to  read  as 
follows: 

Nota:  This  action  will  not  appear  in  the 
Code  of  Federal  Reguiationt. 


}  928,221    ExpcntM  and  asMtsiiMnt  rat*. 

Expenses  of  $746,650  by  the  Papaya 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.0085  per  pound  of  assessable  papayas 
is  established  for  the  fiscal  year  ending 
June  30, 1992.  Any  unexpended  funds 
from  the  1991-92  fiscal  year  may  be 
carried  over  as  a  reserve. 

Dated:  July  22. 1991. 
William  J.  Doyle, 

Director,  Fruit  end  Vegetable  Division. 
[FR  Doc  91-17712  Filed  7-24-fll;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 
Offic*  of  Tttrift  Supervision 

12  CFR  Parts  SOS  and  563 

[No.  91-154] 
RIN  1550-AA26 

Transactions  Witii  Afflilates  and 
Subsidiaries  Loans  to  One  Borrower 
Limitations 

AQENCV.  Office  of  Thrift  Supervision, 
Treasury. 

action:  Final  rule. 

summary:  The  Office  of  Thrift 
Supervision  (the  "OTS").  pursuant  to 
and  in  accordance  with  sections  4(a). 
10(d)  and  11  of  the  Home  Owners'  L.oan 
Act  (HOLA).  as  added  by  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA). 
Public  Law  No.  101-73. 103  Stat.  183.  is 
amending  its  regulations  pertaining  to 
transactions  between  savings 
associations  and  their  subsidiaries  and 
affiliates.  The  amendments  (i)  define 
and  clarify  the  applicabiKty  to  thrifts  of 
the  limitations  and  prohibitions 
specified  in  sections  23A  and  23B  of  the 
Federal  Reserve  Act  (FRA).  12  U.S.C. 
371c  and  3710-1.  (ii)  clari^  the 
additional  limitations  imposed  on 
savings  association  transactions  with 
affiliates  pursuant  to  section  11  of  the 
HOLA.  and  (iii)  pursuant  to  section 
11(a)(4)  of  the  HOLA.  impose  certain 
additional  regulatory  restrictions  and 
safeguards  in  connection  with  the 
application  of  sections  23A  and  23B  to 
transactions  between  savings 
associations  and  their  subsidiaries  and 
afflliates.  The  rule  is  structuied  as  a 
comprehensive  set  of  restrictions  and 
prohibitions,  rather  than  as  piecemeal 
supplements  to  sections  23A  and  23B. 
because  of  the  pervasive  and  often 
complex  nature  of  the  difterences 
between  the  application  of  those 
sections,  on  the  one  hand,  and  the  more 
stringent  treatment  provided  for  savings 


associations  under  section  11  of  the 
HOLA  and  certain  provisions  of  this 
rule,  on  the  other  hand. 

In  addition,  the  OTS,  pursuant  to  and 
in  accordance  with  sections  3(b).  4(a] 
and  5(u)  of  the  HOLA,  is  amending  its 
regulations  pertaining  to  loans-to-one- 
borrower  limitations.  The  first 
amendment,  relating  to  the  scope  of  the 
rule,  is  necessitated  by  revisions  made 
today  to  the  final  transactions-with- 
affiliates  rule.  The  second  amendment 
merely  clarifies  the  operation  of  section 
5(u)(2)(A)(i)oftheHOLA. 

EFFECTIVE  date:  August  26. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Aline  J.  Henderson.  Staff  Attorney. 
Corporate  and  Securities  Division  (202) 
906-7308;  V.  Gerard  Comizio.  Senior 
Associate  Chief  Counsel/Director. 
Corporate  and  Securities  Division  (202) 
906-6411;  Julie  L  Williams,  Senior 
Deputy  Chief  Counsel  (202)  906-6459;  C 
Dawn  Causey.  Attorney.  Office  of 
Enforcement  (202)  906-7157;  Michael  P. 
Scott,  Program  Manager.  Affiliates 
Policy,  Supervision  Policy  (202)  906- 
5748;  or  Kevin  L.  Petrasic.  Assistant 
Chief  Counsel  (202)  906-6452;  Office  of 
Thrift  Supervision,  1700  G  Street  NW., 
Washington.  DC  20552. 

SUPPLEMENTARY  INFORMATION:  Section 
11  of  the  iiOLA,  12  U.S.C.  1468,  added 
by  the  FiRI^EA,  provides  that  "(sjections 
23A  and  23B  of  the  FRA  shall  apply  to 
every  savings  association  in  the  same 
manner  and  to  the  same  extent  as  if  the 
savings  association  were  a  member 
bank  [as  defined  in  such  Act]  *  *  *"  '  In 
addition,  however,  this  general  parity 
with  banks  is  made  subject  to  several 
important  differences. 

First,  a  savings  association  may  not 
make  any  loan  or  extension  of  credit  to 
any  affiliate  unless  that  affiliate  is 
engaged  only  in  activities  described  in 
section  10(c)(2)(F)(i)  of  the  HOLA,  i.e.. 
permissible  bank  holding  company 
activities.*  Next,  a  savings  association 
also  is  barred  from  entering  into  any 
transaction  of  the  type  described  in 
section  23A(b)(7){B)  of  the  FRA.  i.e., 
investing  in  the  securities  of  an  affiliate, 
other  than  with  respect  to  shares  of  a 
subsidiary  of  the  association.^  Finally, 
the  so-called  "sister  bank"  exemption 
from  the  quantitative  limitations  of 
section  23A,  which  is  available  to  80 
percent  commonly-controlled  banks 
pursuant  to  section  23A(d)(l),  generally 
is  not  available  to  "sister  thrifts"  until 
January  1, 1995.*  The  exemption  is 


available  on  a  limited  basis,  however, 
for  transactions  between  banks  and 
thrifts  that  are  "sisters"  in  the  same 
bank  and  thrift  holding  company,  where 
the  thrift  is  at  least  80  percent  owned  by 
the  same  company  that  also  controls  a 
bank,  provided  every  savings 
association  and  every  bank  owned  by 
such  company  complies  with  all 
applicable  capital  requirements  on  a 
fully  phased-in  basis  and  without 
reliance  on  goodwill.* 

In  addition  to  the  above-referenced 
hmitations  and  those  imposed  under 
sections  23A  and  23B.  section  11 
provides  that  the  OTS  may  impose  such 
additional  restrictions  on  any 
transaction  between  any  savings 
association  end  any  affiliate  as  the 
Director  determines  to  be  necessary  to 
protect  the  safety  and  soundness  of  the 
association.* The  OTS  also  has  broad 
additional  authority  to  promulgate 
regulations  to  ensure  the  safe  and  sound 
operations  of  savings  associations 
pursuant  to  section  4  of  the  HOLA. 

For  purposes  of  applying  the 
provisions  of  sections  23A  and  23B  of 
the  FRA  to  savings  associations,  section 
11  of  the  HOLA  provides  that  an 
"affiliate"  of  a  savings  association 
includes  any  company  that  would  be  an 
"affihate."  as  defined  in  section  23A,  of 
such  savings  association  if  such 
association  were  a  "member  bank."  * 

Finally,  section  11  also  provides  that 
the  OTS  has  authority  to  enforce 
sections  23A  and  23B  (and  22(h))  *  of  the 
FRA  as  they  apply  to  thrifts.*  Violations 
of  these  sections  are  subject  to  penalties 
that  range  from  $5,000  per  day  for  "first 
tier"  offenses,  up  to  the  lesser  of  $1 
million  or  1  percent  of  the  association's 
assets  for  "third  tier"  violations.'" 

The  discussion  of  the  final  rule  and 
related  matters  below  is  divided  into  the 
following  sections: 

I.  Background 

n.  Summary  of  Comments 

A.  Treatment  of  Sutwidiariea 

B.  Section  23A  Calculations 

C.  Recordkeeping  and  Notice  Requirements 

D.  Expansion  of  the  Definition  of  "Covered 
TransacUon" 


>  12  VSjC  14ea(aJ(l). 
'  12  use  14e8(a](l}(A). 
•l2U.8.CMae(a)Il}(B). 

*  12  U.S.C.  i4ea(s)(2KB). 


•UU£.C.lMa(«N2)(A). 

*i2U.s.ci4aa(a)i4). 

'UU.SXXl4ea(a)(3). 

'New  taction  11  of  the  HOLA  alao  providca  that 
•ection  22(h]  of  the  FHA.  covering  exteotiont  of 
credit  (o  exemtlve  officer*,  dhvctort.  and  principal 
thafeholder*  of  a  bank,  la  applioabfa  to  aaviAgi 
aaaoctationa  in  the  tasM  nianr>er  and  to  the  aamt 
extent  at  it  the  tavinga  aitoatUoo  were  t  "member 
bank."  The  OTS  It  reviewing!  the  icope  of  thete 
proviiiont  and  the  exlttlng  OTS  "Confllcti  Rvlet" 
and  wAU  detarmlDc  If  an  additional  nilaRtakini 
project  to  Integrate  the  two  It  appropriate. 

M2  U.S.C  1468(c). 

•*12  U.&C  1828(1)  (4)  and  (S). 
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III.  Changes  to  the  Proposed  Rule 

A.  Treatment  of  Subsidiaries 

B.  Dermition  of  "■Affiliate" 

C.  Section  23A  Calculations — Defhition  of 
"Capital  Stock  and  Surplus" 

D.  Section  23A  Calculations — Deduction  of 
Loan  Write-offs  and  Write-Downs 

E.  Section  23A  Exemptions 

F.  Attribution  of  Activities  and 
Transactions  Among  Affiliates 

G.  Recordkeeping  and  Notice  Provisions 
H.  Revision  to  OTS's  Conflicts  Rules 

IV.  Modifications  to  the  Loans-to-One- 

Borrower  Rule 

A.  Coverage 

B.  Other  Technical  Amendments 

I.  Background 

On  March  27, 1990.  the  OTS  issued  a 
proposal  to  apply  sections  23A  and  23B 
to  savings  associations,  to  incorporate 
extensive  changes  in  terminology  to 
reflect  the  application  of  those 
provisions  to  savings  associations,  and 
to  implement  the  various  special 
provisions  of  section  11  that  are 
uniquely  applicable  to  thrifts.  Moreover, 
pursuant  to  the  OTS's  authority  under 
section  11(a)(4),  the  proposal  in  certain 
respects  differed  from,  and  was  more 
stringent  than,  the  statutory  provisions 
of  sections  23A  and  23B.  See  55  FR  11311 
(March  27, 1990). 

In  many  respects,  the  final  rule  is 
similar  to  the  rule  as  proposed  in  March 
1990. "  However,  in  response  to 
comments  received,  the  proposal  has 
been  revised  in  certain  critical  aspects, 
discussed  below,  most  notably  with 
regard  to  the  determination  reflected  in 
the  final  rule  generally  not  to  treat 
subsidiaries  of  thrifts  as  "affiliates."  The 
rule  is  effective  August  26, 1991. 

II.  Summary  of  Comments 

The  OTS  received  a  total  of  84 
comment  letters  from  80  different 
commenters.  Those  who  submitted 
comments  included:  60  savings 
associations  and  related  companies;  12 
trade  associations;  8  law  firms;  2  state 
regulators;  one  public  interest  group  and 
one  United  States  Senator. 

-4.  Treatment  of  Subsidiaries 

Virtually  all  commenters  vigorously 
objected  to  the  treatment  of  certain 
subsidiaries  of  savings  associations  as 
"affiliates."  According  to  the  proposal,  a 
"subsidiary"  of  a  savings  association 
would  be  defined  as  a  company  that  (i) 
is  engaged  exclusively  in  activities 
permissible  for  a  Federal  association, 
(ii)  is  controlled  by  the  savings 
association,  and  (iii)  the  voting  stock  of 
which  is  eligible  to  be  held  only  by 
savings  associations.  Any  savings 
association's  subsidiary  not  meeting  the 


"  55  FR  11317-11318  (March  27. 1990). 


three-pronged  definitional  standard 
("nonconforming  subsidiary")  would 
have  been  an  "affiliate"  of  its  parent 
association  under  the  proposal  and 
would  have  been  subject  to  the  various 
restrictions  imposed  on  transactions 
with  affiliates  by  sections  23A  and  23B 
of  the  FRA  as  applied  and  augmented  by 
section  11(a)  of  the  HOLA. 

The  OTS  specifically  solicited 
comments  on  whether  the  proposed 
approach  would  be  too  restrictive  on  the 
operations  of  thrifts  and  what  activities 
might  be  adversely  affected.  Only  two 
commenters  favored  this  approach;  the 
remaining  eight-two  expressed  strong 
disapproval.  The  OTS  also  indicated 
that  it  was  considering  four  alternative 
approaches  to  the  proposed  treatment  of 
subsidiaries  and  sought  comments  on 
the  merits  and  deficiencies  of  each. 

The  general  opposition  to  the 
proposed  treatment  of  subsidiaries 
followed  four  lines  of  argument:  (i)  The 
OTS  lacks  statutory  authority  to 
broaden  the  definition  of  affiliate;  (ii) 
the  expansion  of  the  "affiliate" 
definition  runs  counter  to  an  explicit 
congressional  intent  in  enacting  the 
FIRREA  generally  to  establish  parity 
between  banks  and  thrifts  in  the  affiliate 
transactions  area;  (iii)  the  proposed 
treatment  of  subsidiaries  constitutes  an 
unwarranted  departure  from  the  overall 
statutory  scheme  established  in  FIRREA  ' 
for  insulating  thrifts  from  the  potentially 
risky  activities  of  their  subsidiaries  and 
is  inconsistent  with  existing  regulatory 
restraints;  and  (iv)  the  limitation  on 
dealings  with  subsidiaries  engaged  in 
historically  profitable  and  desirable 
activities  will  result  in  undue  economic 
harm.  Commenters  argued  that  it  would 
cause  dislocations  including  outright 
divestitures,  further  devalue  the  thrift 
charter,  and  hamper  the  efforts  of  the 
Resolution  Trust  Corporation  to  dispose 
of  ailing  thrifts.  Upon  review  of  these 
arguments,  the  OTS  has  determined  that 
some  have  substantial  merit  and,  as 
discussed  at  part  III.A  below,  has 
revised  the  final  rule  to  eliminate  the 
proposed  special  treatment  of 
nonconforming  subsidiaries. 

B.  Section  23 A  Calculations 

Although  no  commenters  disputed  the 
OTS's  proposed  approach  to  calculating 
outstanding  covered  transactions, 
various  commenters  opposed  the 
inclusion  of  all  covered  transactions 
entered  into  and  executed  prior  to 
August  9, 1989.  in  the  overall 
calculation.  The  opposition  was 
generally  grounded  in  what  was 
perceived  to  be  an  unfair  retroactive 
imposition  of  a  statutory  restriction 
made  applicable  to  thrifts  only  upon  the 
date  of  enactment  of  FIRREA.  Particular 


concerns  were  expressed  ^eg^;'ding  the 
effect  of  including  transactions  with 
nonconforming  subsidiaries  that  wnnlH 
be  deemed  "affiliates"  under  the 
proposal.  Commenters  requested  that 
the  OTS  grandfather  or  otherwise 
discount  transactions  entered  into  prio** 
to  the  enactment  of  FIRREA. 

In  the  interests  of  safety  and 
soundness,  the  OTS  has  determined  that 
institutions  should  strive  to  achieve 
compliance  with  the  limitations  of 
section  23A  as  soon  as  feasible,  and  that 
transactions  entered  into  prior  to  the 
enactment  of  FIRREA.  if  they  would 
otherwise  be  deemed  to  be  outstanding 
covered  transactions,  should  be 
included  in  calculating  an  association's 
covered  transactions.  In  the  event  this 
results  in  an  association's  covered 
transactions  with  any  single  affiliate,  or 
with  all  affiliates  in  the  aggregate, 
exceeding  the  applicable  limits  of 
section  23A.  the  OTS  expects  the 
association  to  take  steps  that  are 
reasonably  practicable  to  reduce  its 
covered  transactions  to  permissible 
levels.  OTS  will  not  deem  pre-FIRREA 
transactions  to  be  violations  of  section 
23A,  but  an  association  may  not  enter 
into  new  covered  transactions  unless 
.and  until  its  existing  covered 
transactions  are  reduced  below 
permissible  limits,  and  then,  only  to  the 
extent  allowable  under  section  23A.  In 
addition,  renewals  or  extensions  of  all 
loans  (including  pre-FIRREA  loans)  must 
conform  to  the  transactions-with- 
affiliates  limitations  of  section  23A  and 
section  11  of  the  HOLA  if  such  renewal 
or  extension  was  made  on  or  after  the 
date  of  enactment  of  FIRREA.  The  OTS 
believes  this  issue  should  be 
significantly  more  manageable  for 
associations  given  the  decision  not  to 
treat  nonconforming  subsidiaries  as 
"affiliates"  as  was  originally  proposed. 

In  a  related  issue,  a  number  of 
commenters  took  issue  with  the  OTS's 
statement  that  the  term  "capital  stock 
and  surplus"  refers  to  "tangible  capital" 
for  purposes  of  measuring  compliance 
with  the  quantitative  limitations  of 
section  23A.  These  commenters 
observed,  among  other  things,  that  this 
position  was  contrary  to  current  banking 
regulatory  practices  which,  for  example, 
allow  goodwill  to  be  counted  for 
purposes  of  the  term  "capital  stock  and 
surplus"  within  the  meaning  of  section 
23A. 

Banks  carry  significantly  less  goodwill 
than  do  thrifts,  however,  and  thus,  in 
practice,  this  has  not  been  an  important 
issue  in  the  implementation  of  section 
23A  by  the  other  banking  regulators. 
Given  the  OTS's  concern  with  allowing 
goodwill  to  be  fully  counted  for 


purposes  of  measuring  comp 
quantitative  limits  and  in  rei 
the  congressionally  provide( 
allowance  of  supervisory  go 
capital  calculations  by  thrift 
has  decided  to  revise  the  fin 
permit  the  inclusion  of  good 
extent  it  is  includible  in  cap: 
the  OTS's  capital  rules. 

C.  Recordkeeping  and  Notic 
Requirements 

A  substantial  number  of  c 
opposed  the  recordkeeping  i 
in  the  proposal  on  the  groun 
requirements  would  be  expe 
administratively  burdensom 
duplicative  of  existing  recori 
maintenance  procedures.  Th 
believes  the  procedures  pro] 
be  followed  as  a  matter  of  s( 
business  practices  in  order  f 
institutions  to  monitor  their  < 
compliance  with  appUcable 
These  measures  also  are  nee 
enable  the  OTS  to  monitor  e 
savings  associations'  compli 
transactions-with-affiliates 
requirements,  and  to  provide 
information  for  the  OTS  to  b 
determine  whether  prior  not 
transactions  should  be  requi 
whether  any  entity  should  b( 
"affiliate"  of  the  thrift.  The  C 
revised  the  proposal  in  two  i 
this  area,  however,  discussei 
part  III.G. 

D.  Expansion  of  the  Definitii 
"Covered  Transaction" 

In  the  preamble  to  the  pro] 
the  OTS  sought  comments  oi 
the  definition  of  "covered  trt 
"to  include  the  payment  of  n 
affiliate  under  contract,  leasf 
otherwise  (e.^.,  pursuant  to  i 
contracts,  etc.)." »«  Commen 
uniformly  rejected  this  appn 
that  such  transactions  are  a! 
subject  to  the  "arms-length" 
requirements  of  section  23B 
FRA."  as  incorporated  in  i; 
563.42(a)  of  the  proposal.  Th 
commenters  also  noted  that 
not  subject  to  any  comparafa 
final  rule  accordingly  does  n 
the  scope  of  what  constitute: 
transaction." 

III.  Changes  to  the  Propoted 

A.  Treatment  of  Subsidiaries 

Under  the  proposal,  any  sa 
association  subsidiary  that  ii 
exclusively  engaged  in  activi 
permissible  for  a  Federal  ass 

•»  56  FR  si  113ie. 

"  See  12  U.S.C.  37io-i(a). 
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concerns  were  expressed  regqj'ding  the 
effect  of  including  transactions  with 
nonconforming  subsidiaries  that  wnnlH 
be  deemed  "affiliates"  under  the 
proposal.  Commenters  requested  that 
the  OTS  grandfather  or  otherwise 
discount  transactions  entered  into  prioi* 
to  the  enactment  of  FIRREA. 

In  the  interests  of  safety  and 
soundness,  the  OTS  has  determined  that 
institutions  should  strive  to  achieve 
compliance  with  the  limitations  of 
section  23A  as  soon  as  feasible,  and  that 
transactions  entered  into  prior  to  the 
enactment  of  FIRREA,  if  they  would 
otherwise  be  deemed  to  be  outstanding 
covered  transactions,  should  be 
included  in  calculating  an  association's 
covered  transactions.  In  the  event  this 
results  in  an  association's  covered 
transactions  with  any  single  affiliate,  or 
with  all  affiliates  in  the  aggregate, 
exceeding  the  applicable  limits  of 
section  23A.  the  OTS  expects  the 
association  to  take  steps  that  are 
reasonably  practicable  to  reduce  its 
covered  transactions  to  permissible 
levels.  OTS  will  not  deem  pre-FIRREA 
transactions  to  be  violations  of  section 
23A,  but  an  association  may  not  enter 
into  new  covered  transactions  unless 
.and  until  its  existing  covered 
transactions  are  reduced  below 
permissible  limits,  and  then,  only  to  the 
extent  allowable  under  section  23A.  In 
addition,  renewals  or  extensions  of  all 
loans  (including  pre-FIRREA  loans)  must 
conform  to  the  transactions-with- 
affiliates  limitations  of  section  23A  and 
section  11  of  the  HOLA  if  such  renewal 
or  extension  was  made  on  or  after  the 
date  of  enactment  of  FIRREA.  The  OTS 
believes  this  issue  should  be 
significantly  more  manageable  for 
associations  given  the  decision  not  to 
treat  nonconforming  subsidiaries  as 
"affiliates"  as  was  originally  proposed. 

In  a  related  issue,  a  number  of 
commenters  took  issue  with  the  OTS's 
statement  that  the  term  "capital  stock 
and  surplus"  refers  to  "tangible  capital" 
for  purposes  of  measuring  compliance 
with  the  quantitative  limitations  of 
section  23A.  These  commenters 
observed,  among  other  things,  that  this 
position  was  contrary  to  current  banking 
regulatory  practices  which,  for  example, 
allow  goodwill  to  be  counted  for 
purposes  of  the  term  "capital  stock  and 
surplus"  within  the  meaning  of  section 
23A. 

Banks  carry  significantly  less  goodwill 
than  do  thrifts,  however,  and  thus,  in 
practice,  this  has  not  been  an  important 
issue  in  the  implementation  of  section 
23A  by  the  other  banking  regulators. 
Given  the  OTS's  concern  with  allowing 
goodwill  to  be  fully  counted  for 
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purposes  of  measuring  compliance  with 
quantitative  limits  and  in  recognition  of 
the  congressionally  provided  phased-out 
allowance  of  supervisory  goodwill  in 
capital  calculations  by  thrifts,  the  OTS 
has  decided  to  revise  the  final  rule  to 
permit  the  inclusion  of  goodwill,  to  the 
extent  it  is  includible  in  capital  under 
the  OTS's  capital  rules. 

C.  Recordkeeping  and  Notice 
Requirements 

A  substantial  number  of  commenters 
opposed  the  recordkeeping  requirements 
in  the  proposal  on  the  grounds  that  these 
requirements  would  be  expensive, 
administratively  burdensome  and 
duplicative  of  existing  record 
maintenance  procedures.  The  OTS 
believes  the  procedures  proposed  should 
be  followed  as  a  matter  of  sound 
business  practices  in  order  for 
institutions  to  monitor  their  own 
compliance  with  applicable  regulations. 
These  measures  also  are  necessary  to 
enable  the  OTS  to  monitor  effectively 
savings  associations'  compliance  with 
transactions-with-affiliates 
requirements,  and  to  provide  sufficient 
information  for  the  OTS  to  be  able  to 
determine  whether  prior  notification  of 
transactions  should  be  required  or 
whether  any  entity  should  be  deemed  an 
"affiliate"  of  the  thrift.  The  OTS  has 
revised  the  proposal  in  two  respects  in 
this  area,  however,  discussed  below  at 
part  III.G. 

D.  Expansion  of  the  Definition  of 
"Covered  Transaction" 

In  the  preamble  to  the  proposed  rule, 
the  OTS  sought  comments  on  expanding 
the  definition  of  "covered  transactions" 
"to  include  the  payment  of  money  to  an 
affiliate  under  contract,  lease,  or 
otherwise  [e.g.,  pursuant  to  management 
contracts,  etc.)."  "«  Commenters 
uniformly  rejected  this  approach,  noting 
that  such  transactions  are  already 
subject  to  the  "arms-length" 
requirements  of  section  238  of  the 
FRA."  as  incorporated  in  12  CFR 
563.42(a)  of  the  proposal.  These 
commenters  also  noted  that  banks  were 
not  subject  to  any  comparable  rule.  The 
final  rule  accordingly  does  not  expand 
the  scope  of  what  constitutes  a  "covered 
transaction." 

III.  Changes  to  the  Proposed  Rule 

A.  Treatment  of  Subsidiaries 

Under  the  proposal,  any  savings 
association  subsidiary  that  is  not 
exclusively  engaged  in  activities 
permissible  for  a  Federal  association 


generally  would  have  been  treated  as  an 
"affiliate"  subject  to  the  limitations  and 
prohibitions  of  sections  23A  and  233. 
Those  subsidiaries  engaged  only  in 
activities  permissible  for  a  Federal 
savings  association  would  have  been 
treated  as  part  of  the  parent  thrift  for 
purposes  of  transactions  with  affiliates 
controls,  provided  that  the  thrift 
controlled  the  subsidiary  and  the  voting 
stock  of  such  subsidiary  was  eligible  to 
be  held  only  by  a  savings  association. 

The  OTS  has  reconsidered  this  issue 
and  the  final  rule  excludes  all 
subsidiaries  of  savings  associations 
from  treatment  as  "affiliates,"  except  to 
the  extent  that  subsidiaries  may  be 
deemed  "affiliates"  under 
§  563.41(b)(l)(v)  and  (2)(i),»*  The  OTS  is 
persuaded  that  subsidiaries  of  thrifts 
should  not  be  treated  differently  from 
bank  subsidiaries  with  regard  to  the 
basic  scheme  of  transactions-with- 
affiliates  controls  applicable  to  them. 
This  treatment  concentrates 
transactions-with-affiliates  restrictions 
on  the  risk  of  diversion  of  an 
association's  financial  resources  to 
affiliates.  Other  FIRREA  safeguards  are 
sufficient  to  protect  savings  associations 
adequately  against  the  risks  presented 
by  the  activities  of  their  subsidiaries. 
These  risk-related  safeguaids  include 
capital  standards,  service  corporation 
investment  limitations  and  new 
provisions  of  the  Federal  Deposit 
Insurance  Act  (FDIA)  that  govern 
establishment  of,  and  activities 
conducted  by,  subsidiaries  of  savings 
associations.  This  regulation  is  also 
amending  the  loans-to-one-borrower 
regulation  to  require  that  loans  by 
controlled  subsidiaries  be  aggregated 
with  the  loans  of  the  parent  thrift  to 
outside  borrowers  in  order  to  address 
concentration  risk. 

The  rule  retains  an  additional 
provision  that  on  a  case-by-case  basis 
the  OTS  may  deem  any  entity,  including 
an  association's  subsidiary,  to  be  an 
"affiliate."  An  entity  can  be  deemed  an 
"affiliate"  if  its  relationship  to  the 
association,  or  the  nature  or  amount  of 
its  activities,  its  condition  or  the 
condition  of  its  parent  thrift,  or  other 
supervisory  reasons,  warrant  such 
treatment  in  order  to  protect  the  safety 
and  soundness  of  the  savings 
association. 

In  addition  to  the  above-noted 
changes,  OTS  is  adopting  as  the 
definition  of  "subsidiary"  for 
transactions-with-affiliates  and  loans- 
to-one  borrower  '  •  purposes  a  modified 


version  of  the  definition  of  the  term 
"subsidiary"  set  forth  in  OTS's  capital 
rules. '•  The  capital  rule  definition, 
which  includes  an  expansive  list  of 
entities  in  which  a  savings  association 
holds  a  5  percent  or  greater  interest, 
serves  as  a  useful  starting  point  in 
crafting  a  definition  of  the  term  for  other 
purposes.  OTS  is  modifying  that  basic 
definition  for  transactions-with-affiliates 
and  loans-to-one-borrower  purposes, 
however,  to  provide  that  only 
"subsidiaries"  that  are  controlled  by  a 
savings  association  will  be 
"subsidiaries"  within  the  meanings  of 
those  two  rules. 

As  specified  in  today's  final 
transactions-with-affiliates  rule,  the 
determination  of  whether  a  savings 
association  is  deemed  to  "control"  a 
company  will  include  the 
determinations  of  control  set  forth  at  12 
CFR  part  574.  As  a  result,  companies  in 
which  a  savings  association  ovtms  less 
than  a  10  percent  interest  will  not  be 
deemed  "subsidiaries"  for  loans-to-one- 
borrower  or  transactions-with-affiliates 
purposes;  whether  companies  in  which  a 
savings  association  owns  a  10  percent  or 
greater  interest  are  "subsidiaries"  will 
be  determined  in  accordance  with  part 
574  rules. 

B.  Definition  of  "Affiliate" 

The  OTS  has  revised  the  definition  of 
"affiliate"  in  the  final  rule  to  include 
within  such  term  any  company  in  which 
the  majority  of  its  directors,  partners  or 
trustees  constitute  a  majority  of  the 
persons  holding  any  such  office  with  the 
savings  association  or  any  company  that 
controls  the  savings  association.  This 
action  has  been  taken  in  response  to 
inquiries  the  OTS  has  received  to  make 
clear  that  a  company  that  is  a 
partnership  >^  can  be  an  afiTdiate,  and  is 
consistent  with  the  position  taken  by  the 
staff  of  the  Federal  Reserve  Board  (the 
FRB)  on  this  issue. 

The  final  rule  also  clarifies  that 
companies  that  would  be  considered 
"affiliates"  but  for  the  fact  that  they  are 
"subsidiaries"  will  nonetheless  be 
treated  as  "affiliates"  pursuant  to  new 
§  563.41  (b)(2](i)  as  revised,  unless  the 
OTS  determines  that  such  treatment  is 
not  warranted.  For  example,  a  company 
that  is  controlled  directly  by  both  a 
savings  association  and  the  savings 
association's  holding  company  (e.g.. 
other  than  through  the  savings 


•»  56  FR  •!  11318. 
"Seel2U.S.C.37lo-l{a). 


■*  The  notice  provisiont  of  |  Se3.41(e)  have  aUo 
been  revieed  to  reflect  this  change. 

"  The  "Scope"  aection  of  OTS'a  loant-lo-one- 
borrower  rule,  ai  reviaed  today,  incorporates  the 


definition  of  "lubaidiary"  act  forth  in  today'* 
traniactiona-with-afniiatet  final  tula. 

'•Seel2CFR5e7.1(dd). 

'*  The  definition  of  the  term  "company"  in  t>oth 
the  final  rule  and  aection  23A  includes  a 
"partnership  "  See  12  U.S.C.  371c(b)(6)  and  today* 
rule,  I  se3.4i(b)(e). 
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association)  will  be  deemed  an 
"affiliate"  rather  than  a  "subsidiary" 
under  the  final  rule.  The  OTS  has 
concluded  that  this  treatment  is 
necessary  for  reasons  of  safety  and 
soundness. 

C.  Section  23 A  Calculations — Definition 
nf  "Capital  Stock  and  Surplus  " 

Under  section  23A.  the  aggregate 
amount  of  "covered  transactions" 
between  a  savings  association  (and  its 
subsidiaries]  and  its  affiliates  is  subject 
to  quantitative  limits,  expressed  as 
percentages  of  the  association's  "capital 
stock  and  surplus."  The  proposal  noted 
that,  with  respect  to  the  application  of 
these  quantitative  limits  to  savings 
associabons.  the  term  "capital  stock  and 
surplus"  refers  in  large  measure  to 
"tangible"  capital  As  noted  above,  a 
number  of  commenters  argued  that  this 
position  was  contrary  to  current  banking 
regulatory  practices.  The  OTS 
recognizes  that  the  FRB  does  not 
specifically  exlude  goodwill  from  the 
defmition  of  "capital  stock  and  surplus," 
but  also  notes  that  banks  carry 
relatively  little  goodwill  compared  to 
thrifts.  Accordingly,  the  OTS  has 
concluded  that  it  would  be  appropriate, 
and  not  inconsistent  with  safety  and 
soundness  considerations,  for  savings 
associations  to  include  goodwill  in  their 
computations  of  "capital  stock  and 
surplus,"  but  only  to  the  extent  that 
"supervisory  goodwill"  is  includibb  in 
core  capital  through  January  1. 1995, 
under  the  OTS's  capital  regulations. 

D.  Section  23A  Calculations— Deduction 
of  Loan  Write-Offs  and  Write-Downs 

The  proposal  included  a  provision  at 
§  563.41[b)(8)(i)(B)  that  prohibited  the 
deduction  of  write-offs  or  write-downs 
from  a  savings  association's  "aggregate 
amount  of  covered  transactions."  The 
OTS  has  determined  that,  while  such  a 
deduction  generally  may  be  appropriate, 
the  question  of  deduction  of  losses  may 
raise  considerations  unique  to 
individual  institutions  that  should  be 
addressed  on  a  case-by-case  basis  by 
Regional  Directors.  Accordingly,  the 
final  rule  omits  this  provision. 

E.  Section  23A  Exemptions 

Section  23A(d)  outlines  a  variety  of 
exemptions  from  the  restrictions  and 
collateralization  requirements  imposed 
by  section  23A  (a)  and  (c).  These 
transactions  outlined  in  section  23A(d) 
are  generally  not.  of  course,  exempt 
from  low-quality  asset  restrictions  and 
must  be  on  terms  consistent  with  safe 
and  sound  banking  practices. 

Three  of  these  exemptions  involve 
transactions  between  affiliated  "banks." 
New  section  11(a)(2)(B)  of  the  HOLA 


denies  the  availabiUty  of  the  first  such 
exemption,  the  "sister  bank  exemption," 
to  most  affiliated  savings  associations 
until  January  1, 1995.  The  OTS  has 
considered  whether  the  other  two 
exemptions,  sections  23A  (d)(2)  and 
(d)(6).  should  be  available  to  affiliated 
thrifts  on  the  same  terms  that  they  are 
available  to  affiliated  banks.  Section 
23A(d)(2)  provides  an  exemption  for 
making  deposits  in  an  affiliated  "bank" 
in  the  ordinary  course  of  business, 
subject  to  FRB  (or  OTS)  restrictions.'* 
Section  23A(d)(6]  exempts  the  purchase 
of  loans  on  a  nonrecourse  basis  from 
affiliated  "banks."  '• 

The  OTS  has  concluded  that  these 
exemptions  should  be  available  to 
affiliated  savings  associations, 
consistent  with  the  mandate  of  section 
11(a)(1)  of  the  HOLA  that  with  certain 
exceptions,  savings  associations  are  to 
be  regarded  as  member  banks  for 
pur(>oses  of  section  23A  and  23B.  To  the 
extent  that  a  savings  association  is  to  be 
treated  as  a  "member  bank,"  it  must,  as 
a  matter  of  logic  also  be  a  "bank."  •* 
While  the  statute  expressly  withholds 
such  "bank"  status  for  purposes  of  the 
"sister  bank"  exemption  and  section 
23B,  it  does  not  deny  "bank"  treatment 
to  savings  associations  in  other 
contexts.  In  view  of  the  fact  that  the 
articulated  congressional  purpose  for 
applying  the  FRA  transactions-with- 
affiliates  provisions  to  savings 
associations  was  to  "establi8[h]  a 
uniform  approach  to  regulating 
transactions  with  affihates."  *•  the  OTS 
believes  that,  except  where  Congress 
has  provided  otherwise,  savings 
associations  should  be  treated  as 
"banks"  for  all  purposes  under  section 
23A.*»  Accordingly,  transactions  of  the 
kinds  described  in  sections  23A(d)(2) 
and  (d)(6)  undertaken  between  affiliated 
savings  associations  will  be  eligible  for 
the  same  exemptions  from  section  23A 
restrictions  as  they  would  if  conducted 
by  affiliated  banks.*' 

F.  Attribution  of  Activities  and 
Transactions  Among  Affiliates. 

Although  not  specifically  discussed  in 
the  proposed  regulation,  the  OTS 
believes  that  the  issue  of  attribution  of 
activities  and  transactions  among 
affiliates  needs  to  be  clarified.  The  issue 
of  attribution  of  transactions  arises  in 
the  context  of  both  the  quantitative 


restrictions  of  section  23A  and  in 
connection  with  prohibitions  contained 
in  section  11(a)(1)(A)  of  the  HOLA. 

With  regard  to  the  quantitative  limits, 
the  OTS  has  considered  whether,  for 
purposes  of  calculating  a  savings 
association's  "aggregate  amount  of 
covered  transactions"  with  any  single 
affiliate,  the  dollar  amount  of 
transactions  between  the  savings 
association  and  subsidiaries  of  that 
affiliate  should  be  imputed  to  the 
"parent"  affiliate.  The  OTS  has 
concluded  that  such  attribution  is 
appropriate  and  necessary  to  avoid 
circumvention  of  the  10  percent  limit  on 
transactions  with  a  particular  affiliate 
imposed  by  section  23A. 

Many  savings  and  loan  holding 
company  structures  are  complex  and  are 
composed  of  a  number  of  companies 
that  may  have  several  tiers  of 
subsidiaries.  Section  23A'S  quantitative 
limits  are  designed  to  curb  not  only 
transactions  with  affiliates  as  a  group, 
but  also  large  transactions  with  a  single 
affiliate.  Without  an  attribution  rule,  a 
savings  association  seeking  to  avoid  the 
10  percent  limit  could  simply  structure 
separate  transactions  with  each  of  an 
affiliate  and  its  controlled  subsidiaries 
(up  to  the  20  percent  aggregate  limit), 
which  transactions,  because  of  the 
parent  affiliate's  control,  would  inure  to 
the  benefit  of  the  parent  affiliate.** 
Structured  transactions  of  this  nature 
would  effectively  concentrate  the  risks 
inherent  in  affiliated  transactions*'  in  a 
single  affiliate,  rather  than  spread  the 
risks  among  various  affiliates. 

Accordingly,  in  computing  the  amount 
of  transastioos  that  are  attributable  to 
an  affiliate,  a  savings  association  must 
include  the  amounts  of  all  transactions 
it  conducts  with  subsidiaries  controlled, 
directly  or  indirectly,  by  such  affiliate. 
This  aggregation  will  not  apply, 
however,  to  attribute  to  any  controlling 
holding  company  of  a  savings 
association  in  the  structure  the 
transactions  of  all  its  subsidiaries.  Nor 
will  the  amounts  of  transactions  be 
imputed  from  a  parent  affiliate  to 
subsidiaries  of  an  affiliate.  Thus,  if  a 
thrift  engages  in  separate  transactions 


'•12U.se.  371c(d)(2). 

'•  12  U.S.O  371c(d)(8). 

»°  Op.  Chief  Couiuel  (Nov.  1, 1990). 

»'  H  R.  Rep.  No.  222  at  408. 

"  As  in  the  case  of  the  "sister  bank"  excmptioa 
section  11  of  the  HOLA  specifies  that  savings 
associations  will  not  be  traated  as  "banks"  for 
purposes  of  section  23B  until  |anuary  1. 1905. 

"  See  supra  note  2a 


**  Such  a  result  is  clearly  disfavored  by  section 
23A.  See  12  U.S.C  371c(a){2). 

"  Some  of  these  risks  were  described  by  the  FRB 
staff  in  proposals,  prepared  at  the  request  of 
congressional  banking  committees,  that  formed  the 
basis  for  1962  aroendmeats  to  section  23A.  Risks 
included  transactions  "designed  either  to  rescue  a 
rinanciully  troubled  afTiliate  or  to  'drain'  a  bunk  for 
the  benefit  of  an  afTiUate."  See  letter  b'om  Paul  A. 
Volcker  to  the  flon.  lake  Cam  (Uct.  2. 1981). 
Appendix  B.  "A  Discussion  of  Amendments  to 
Section  23A  of  the  Federal  Reserve  Act  Proposed  bj 
the  Board  of  Coventors  of  the  Federal  Reserve 
System"  at  6. 
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restrictions  of  section  23A  and  in 
connection  with  prohibitions  contained 
in  section  11(a)(1)(A)  of  the  HOLA. 

With  regard  to  the  quantitative  limits, 
the  OTS  has  considered  whether,  for 
purposes  of  calculating  a  savings 
association's  "aggregate  amount  of 
covered  transactions"  with  any  single 
affiliate,  the  dollar  amount  of 
transactions  between  the  savings 
association  and  subsidiaries  of  that 
a^iliate  should  be  imputed  to  the 
"parent"  affiliate.  The  OTS  has 
concluded  that  such  attribution  is 
appropriate  and  necessary  to  avoid 
circumvention  of  the  10  percent  limit  on 
transactions  with  a  particular  affiliate 
imposed  by  section  23A. 

Many  savings  and  loan  holding 
company  structures  are  complex  and  are 
composed  of  a  number  of  companies 
that  may  have  several  tiers  of 
subsidiaries.  Section  23A'S  quantitative 
limits  are  designed  to  curb  not  only 
transactions  with  affiliates  as  a  grou{>, 
but  also  large  transactions  with  a  single 
affiliate.  Without  an  attribution  rule,  a 
savings  association  seeking  to  avoid  the 
10  percent  limit  could  simply  structure 
separate  transactions  with  each  of  an 
a^iliate  and  its  controlled  subsidiaries 
(up  to  the  20  percent  aggregate  limit), 
which  transactions,  because  of  the 
parent  affdiate's  control,  would  inure  to 
the  benefit  of  the  parent  affiliate.'* 
Structured  transactions  of  this  nature 
would  effectively  concentrate  the  risks 
inherent  in  affiliated  transactions"  in  a 
single  affiliate,  rather  than  spread  the 
risks  among  various  affiliates. 

Accordingly,  in  computing  the  amount 
of  transastioos  that  are  attributable  to 
an  affiliate,  a  savings  association  must 
include  the  amounts  of  all  transactions 
it  conducts  with  subsidiaries  controlled, 
directly  or  indirectly,  by  such  affiliate. 
This  aggregation  will  not  apply, 
however,  to  attribute  to  any  controlling 
holding  company  of  a  savings 
association  in  the  structure  the 
transactions  of  all  its  subsidiaries.  Nor 
will  the  amounts  of  transactions  be 
imputed  from  a  parent  affiliate  to 
subsidiaries  of  an  affiliate.  Thus,  if  a 
thrift  engages  in  separate  transactions 


**  Such  a  result  is  clearly  disfavored  by  section 
23A.  See  12  U.S.C  371c(a){2). 

"  Some  of  these  risks  were  descril>cd  by  the  FRB 
staff  in  proposals,  prepared  at  the  request  of 
congressional  banking  committees,  that  formed  the 
basis  for  1982  amendments  to  section  23A.  Risks 
included  transactions  "designed  either  to  rescue  a 
financiuily  troubled  afTiliate  or  to  'drain'  a  bunk  for 
the  benefit  of  an  afTiUate."  See  letter  b'om  Paul  A 
Volcker  to  the  flon.  Jake  Cam  (Uct.  2. 1961). 
Appendix  B.  "A  Discussion  of  Amendments  to 
Section  23A  of  the  Federal  Reserve  Act  Proposed  b) 
the  Board  of  Governors  of  the  Federal  Reserve 
System"  at  6. 


with  an  affiliate  and  a  subsidiary  of  that 
affiliate,  the  combined  dollar  amounts  of 
those  two  transactions  will  be 
attributable  to  the  parent  affihate,  but 
only  the  dollar  amount  of  the 
transaction  with  the  affiliate's 
subsidiary  will  be  attributed  to  the 
subsidiary  for  purposes  of  calculating 
the  thrift's  10  percent  limit  with  that 
affiliate.** 

The  question  of  attribution  of 
activities  also  arises  in  connection  with 
the  application  of  section  11(a)(1)(A)  of 
the  HOLA,  which  prohibits  loans  and 
extensions  of  credit  to  "any  affiliate 
unless  that  affiliate  is  engaged  only  in 
activities  (permissible  for  bank  holding 
companies)."  For  purposes  of  this 
provision,  the  OTS  has  considered 
whether  the  activities  of  subsidiaries  of 
an  affiliate  should  be  attributed  to  that 
affiliate.  In  other  words,  the  issue  is 
whether  a  savings  association  would  be 
barred  from  extending  credit  to  an 
affiliate  that  directly  engages  only  in 
activities  permissible  for  bank  holding 
companies  but  that  owns  subsidiaries 
engaged  in  activities  not  permissible  for 
bank  holding  companies,  such  as  real 
estate  development.  The  OTS  has 
determined  that  in  the  case  of  affiliates 
that  are  not  savings  associations,'^  such 
activities  will  be  imputed  to  each  parent 
affiliate  in  a  vertical  ownership  chain, 
up  to  but  not  including  a  controlling 
holding  company  in  the  corporate 
structure.  However,  as  in  the  case  of 
attribution  of  dollar  amounts,  discussed 
above,  activities  will  not  be  attributed 
downward  to  subsidiaries  of  an  affiliate. 

G.  Recordkeeping  and  Notice  Provisions 

The  OTS  has  revised  paragraph 
(e](2)(ii)  of  the  recordkeeping  provisions 
found  at  {  563.41  slightly  to  broaden  the 
circumstances  under  which  the  OTS 
may  require  prior  notification  by  a 
savings  association  and  its  subsidiaries 
of  transactions  with  the  association's 
affiliates  and  subsidiaries.  The  revisions 
reflect  additional  conditions  under 
which  greater  scrutiny  of  transactions 
with  affiliates  may  be  needed. 


**  It  should  be  noted,  however,  that  although 
attibution  will  not  run  down  an  afriliate-controlled 
chain,  this  "upward"  attribution  rule  may  still  bar  a 
thrift  from  engaging  in  covered  transactions  with  an 
affiliate's  subsidiary,  even  though  the  thrift  has  not 
reached  its  quantitative  limit  with  respect  to  that 
particular  affiliate's  subsidiary.  This  is  t>ecause  the 
amount  of  additional  covered  transactions  with  that 
affiliate's  subsidiary  would  be  imputed  up  to  its 
par»it  afniiate.  causing  the  parent  afniiate  (though 
not  its  subsidiary)  to  be  "overlimit."  Accordingly,  if 
a  thrift  has  reached  its  quantitative  transactional 
limit  with  respect  to  a  particular  afTiliate.  it  will  not 
be  able  to  engage  in  new  transactions  with  that 
affiliate  or  its  subsidiaries  until  its  reduces  the 
overall  amount  of  covered  transactions  with  the 
entire  affiliate  chain. 

"  Op.  Chief  Counsel  Nov.  13, 1990). 


In  addition,  the  OTS  has  revised  the 
recordkeeping  provisions  to  require  that 
savings  associations'  records  reflect  that 
transactions  subject  to  new  S  563.42 
comply  with  all  requirements  prescribed 
therein  and  that  extensions  of  credit 
made  by  savings  associations  to 
affiliates  are  permissible  under  new 
section  11(a)(1)(A)  of  the  HOLA.  The 
OTS  believes  these  additions  are 
necessary  for  the  same  reasons 
discussed  above  in  part  II.C.  regarding 
recordkeeping  requirements  imposed 
pursuant  to  new  S  563.41. 

H.  Revision  to  OTS's  Conflicts  Rules 

The  OTS  has  revised  paragraph  (a)  of 
f  563.43  of  the  Conflicts  Rules  to  make 
clear  that  transactions  subject  to  new 
S  563.41  are  not  subject  to  the 
restrictions  outlined  in  S  563.43.  OTS 
does  not  intend  that  savings 
associations  be  subject  to  prior  approval 
requirements  and  other  restrictions 
pursuant  to  newly-revised  S  563.43  for 
transactions  subject  to  the  quantitative 
and  qualitative  limitations  of  S  563.41. 
Transactions  subject  to  new  §  563,42 
that  are  not  also  subject  to  §  563.41. 
however,  will  continue  to  be  subject  to 
revised  S  563.43  to  the  same  extent  that 
they  were  previously  subject  to 
S  563.41(b)  prior  to  this  final  rule. 

IV.  Modifications  to  the  Loans-to-One- 
Borrower  Rule 

A.  Coverage 

On  July  10. 1990,  the  OTS  issued  a 
final  loans-to-one-borrower  (LTOB) 
rule.**  The  "Scope"  section  of  that  rule. 
§  563.g3(a),  provided  that  the  LTOB 
limits  would  apply  to  all  loans  and 
extensions  of  credit  made  by  savings 
associations  and  their  operating 
subsidiaries,  but  that  such  limits  did  not 
apply  to  loans  made  by  a  savings 
association  to  its  "operating 
subsidiaries."  as  defined  in  the  LTOB 
rule,  or  to  its  subsidiaries  or  affiliates. 
as  defined  in  OTS's  transactions-with- 
affiliates  rules. 

The  preamble  to  the  final  LTOB  rule 
explained  that  it  was  not  OTS's 
intention  that  both  the  LTOB  and 
transactions-with-aHiliates  limitations 
apply  to  transactions  between  a  savings 
association  and  a  subsidiary  under  its 
control,  and  provided  notice  that 
revisions  to  the  definitions  of  the  terms 
"subsidiary"  and  "affiliate"  in  the  final 
transactions-with-affiliates  rule  might 
necessitate  revisions  to  the  term 
"operating  subsidiary"  in  the  LTOB  rule 
as  well.**  The  OTS  is  now  eliminating 


»•  55  FR  28144  (July  10, 1990). 
*•  See  SS  FR  at  28151. 


the  "operating  subsidiary"  concept  from 
the  final  transactions-with-affiliates  rule 
and  the  LTOB  rule  and,  accordingly, 
now  revises  the  "Scope"  section  of  the 
LTOB  rule  to  preserve  the 
complementary  operation  of  the  two 
rules.  In  addition,  the  OTS  is  removing 
the  term  "operating  subsidiary"  (and  the 
associated  control  determinations)  from 
the  LTOB  rule. 

As  a  result  of  this  change,  controlled 
subsidiaries  of  an  association,  as 
determined  under  new  §  563.41,  will 
essentially  be  treated  as  part  of  the 
association  for  LTOB  purposes;  that  is, 
loans  by  these  controlled  subsidiaries  to 
nonaffiliated  borrowers  will  be 
aggregated  with  the  loans  of  the  parent 
thrift  for  purposes  of  LTOB  limitations. 
The  LTOB  rule  will  not  be  applicable  to 
loans  from  an  association  to  its 
controlled  subsidiaries  or  affiliates.  On 
the  other  hand,  loans  to  noncontroUed 
subsidiaries  by  the  parent  thrift  and  its 
controlled  subsidiaries  will  be  subject  to 
LTOB  limits  directly  and  loans  by  these 
noncontroUed  subsidiaries  will  not  be 
aggregated  with  the  loans  of  the  parent 
thrift  for  LTOB  purposes. 

This  revision  applies  to  loans  made  by 
a  savings  association  and  its  controlled 
subsidiaries  that  were  made  prior  to  the 
effective  date  of  the  revision,  as  well  as 
to  loans  made  after  such  date.  OTS 
would  not  deem  loans  made  by  a 
savings  association  or  its  controlled 
subsidiaries  before  the  effective  date  of 
this  revision  to  be  violations  of  LTOB 
Umits,  however,  if  such  loans,  when 
aggregated  with  other  loans  to  the  same 
borrower,  exceed  LTOB  limits  solely  as 
a  result  of  this  revision.  For  purposes  of 
computing  the  aggregate  dollar  amount 
of  loans  made  to  any  one  borrower,  a 
savings  association  must  now  include 
the  amount(s)  of  loans  made  by  all  its 
controlled  subsidiaries  to  that  borrower, 
and  may  not  advance  any  new  funds 
after  the  effective  date  to  a  borrower 
unless  and  until  its  existing  loans  (and 
those  of  its  controlled  subsidiaries)  to 
that  borrower  are  brought  within  the 
section  5200  lending  limits,  and  then, 
only  to  the  extent  allowable  under 
S  563.93. 

As  in  the  case  of  outstanding  loans 
that  had  been  subject  to  pre-FIRREA 
lending  limits  prior  to  enactment  of 
FIRREA,  a  renewal  of  a  loan  made  by  a 
controlled  subsidiary  that  was  not  an 
"operating  subsidiary"  under  the  July 
rule  will  generally  not  be  viewed  as  the 
equivalent  of  a  new  loan  at  the  time  of 
renewal  or  extension  for  LTOB 
purposes,  Provided:  (1)  No  new  funds 
are  advanced  by  the  association  or  its 
subsidiaries  to  the  borrower  and  (2)  a 
new  borrower  is  not  substituted  for  the 
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original  obligor.*"  Rather,  prior  to 
renewal  or  extension  of  such  a  loan,  the 
association  must  make  every  effort  to 
bring  the  loan  into  conformance  with 
LTOB  lending  limits.  If  these  efforts  are 
unsuccessful,  then  the  loan  may  be 
renewed  or  extended  as  a 
"nonconforming  loan." 

B.  Other  Technical  Amendments 

The  OTS  is  today  providing  a 
technical  revision  to  the  9  563.93  lending 
limitations  in  an  effort  to  prevent  any 
potential  confusion  as  to  the  appropriate 
use  of  the  $5Oa000  exception  to  the 
general  lending  limitation  set  forth 
under  %  563.93(dKl).  As  the  OTS  clearly 
noted  in  issuing  the  final  loans-to-one- 
borrower  rule  in  July  1990.**  the  loans- 
to-ooe-borrower  regulation  was 
promulgated  under  section  5(u)  of  the 
HOLA.  as  amended  by  section  301  of 
FIRREA.**  In  addition  to  providing  that 
section  5200  of  the  Revised  Statutes  (the 
national  bank  lending  limitations  ** 
shall  apply  to  savings  associations  In 
the  same  manner  and  to  the  same  extent 
as  it  applies  to  national  banks.  FIRREA 
amended  the  HOLA  to  pro\ide 
expressly  that,  notwithstanding  the 
apphcation  of  the  section  5200 
limitations,  loans  could  be  made  for  any 
purpose  not  to  exceed  $500,000  (the 
"SSOaOOO  Special  Rule").** 

Today's  technical  amendment  is 
intended  to  clarify  that,  as  provided  in 
the  statute,  the  $500,000  Special  Rule  is 
intended  as  an  alternate  ceiling  to  the 
aggregate  section  5200  limitations. 
Section  5200  provides  both  a  15  percent 
general  limitation  and  a  10  percent 
limitation  for  loans  secured  by  readily 
marketable  collateral.  Thus,  as  an       ^ 
alternate  ceiling,  the  $500,000  Speciar 
Rule  does  not  enable  an  association  to 
make  a  $5Oa0OO  loan  to  a  borrower  and 
additional  loans  up  to  10  percent  of 
unimpaired  capital  and  surplus  if 
secured  by  readily  marketable 
collateral  Just  as  the  $500,000  Special 
Rule  is  not  in  addition  to  the  15  percent 
general  limitation,  the  Special  Rule  is 
not,  nor  was  it  intended  to  be,  in 
addition  to  the  10  percent  limitation  for 
loans  secured  by  readily  marketable 
collateral  Today's  revision  makes  this 
statutory  requirement  clearer. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  it  is  certified 
that  this  rule  will  not  have  a  significant 


*•  See  55  FR  at  28157. 
"  See  55  FS  at  2S144. 
"  12  use.  14a4(u). 
"  12  U3.C  84. 

»•  See  Hmpleraentatlon  of  the  Special  Rule* 
Provision*."  55  FR  at  28152. 


economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
Regulatory  Flexibility  Act  Analysis  is 
not  required. 

Executive  Order  12291 

The  OTS  has  determined  that  this  rule 
does  not  constitute  a  "major  rule"  and. 
therefore,  does  not  require  the 
preparation  of  a  regulatory  impact 
analysis. 

Paperwork  Reductioo  Act 

The  collection  of  information 
contained  in  this  final  rule  was 
previously  approved  by  the  Office  of 
Management  and  Budget  ("OMB")  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.a  3504(h). 
As  described  in  the  preamble  and  the 
rule,  the  collection  of  information  in  this 
final  rule  has  been  modified  from  that 
which  appeared  in  the  proposed  rule.  As 
so  modified,  the  collection  of 
information  has  been  approved  by  OMB 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3507. 
under  OMB  control  number  1550-0011. 

The  estimated  average  burden 
associated  with  the  collection  of 
information  is  2  hours  per  respondent 
and  4  hours  per  recordkeeper. 
Comments  concerning  the  accuracy  of 
these  estimates  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1550), 
Washington.  DC  20503,  with  copies  to 
the  Office  of  Thrift  Supervision.  1700  G 
Street  NW..  Washington,  DC  20552. 

List  of  Subjects 

12  CFR  Part  506 

Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  563 

Accounting.  Advertising,  Crime, 
Currency,  Flood  insurance,  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Surety  bonds. 

Accordingly,  the  OTS  hereby  amends 
parts  506  and  563,  subchapters  A  and  D, 
chapter  V,  title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  A-ORGANIZATION  AND 
PROCEDURES 

PART  506— INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  citation  for  part  506 
continues  to  read  as  follows; 

Authority:  Sec.  2(a),  94  Stat.  2812,  as 
amended  (44  U.S.C  3501  etseq.],  5  CFR 
1320.7. 


2.  Section  506.1  is  amended  by  adding 
three  new  entries  to  the  table  in 
paragraph  (b)  to  read  as  follows: 

§  506.1    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Raductton  Act 

***** 

(b)  Display. 
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SUBCHAPTER  D-REGULATIONS 
APPLICABLE  TO  ALL  SAVINGS 
ASSOCUTIONS 

PART  563— OPERATIONS 

3.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  Sec.  2, 46  Stat  128.  as  amended 
(12  U.S.C.  1462);  sec  3.  as  added  by  sea  301, 
103  Stat  278  (12  U.S.C.  1462a]:  sec.  4.  as 
added  by  sea  301, 103  Stat  280  (12  U5.C. 
1463);  sec.  5,  48  Stat.  132,  as  amended  (12 
U.S.C.  1464):  sea  10,  as  added  by  sea  301. 103 
Stat  318  (12  U.S.C,  1467a):  sea  11,  as  added 
by  sea  301. 103  Stat.  342  (12  U.S.C.  1468):  sec. 
18,  04  Stat  691,  as  amended  by  sea  321. 103 
Stat  267  (12  U.S.C.  1628):  sec.  1204, 101  Stat. 
662  (12  U.S.C  3806):  sea  202.  87  Stat  982,  as 
amended  (42  U.S.C  4106). 

{563.41    [Amended] 

4.  Section  563.41  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
new  paragraphs  (e)  and  (f),  respectively, 
of  §  563.43  and  §  563.41  is  removed. 

5.  S  563.43  is  amended  by  revising  the 
section  heading  paragraph  (a)  to  read  as 
follows: 

§  563.43    Restrictions  on  loane,  other 
Investments,  and  real  and  personal 
property  transactions  Involving  affiliated 
persons. 

(a)  Scope  of  section.  Sections  10  and 
11  of  the  Home  Owners'  Loan  Act  as 
amended  ("HOLA")  (12  U.S.C  1467a 
and  1468),  and  the  Office's  regulations 
thereunder,  shall  exclusively  govern 
transactions  between  a  savings 
association  and  such  association's 
affiliates,  as  defined  in  section  11  of  the 
HOLA.  All  other  transactions  between  u 
savings  association  and  its  affiliated 
persons  shall  be  subject  to  the 
provisions  of  this  section. 

6.  New  S  563.41  is  added  to  read  as 
follows: 


S  563.41    Loans  and  other  tra 
with  affiliates  and  sutMldlarlei 

(a)  Restrictions  on  transa 
affiliates  and  subsidiaries,  i 
association  and  its  subsidia 
engage  in  a  covered  transac 
affiliate  only  if  the  transacti 
permissible  under  section  2\ 
Federal  Reserve  Act.  12  U.S 
the  additional  restrictions  s 
this  section,  as  follows: 

(1)  A  savings  association 
subsidiaries  may  engage  in 
transaction  with  an  affiliate 

(i)  In  the  case  of  any  aHili 
aggregate  amount  of  covere 
transactions  of  the  savings  , 
and  its  subsidiaries  shall  nc 
per  centum  of  the  capital  sti 
surplus  of  the  savings  assoc 

(li)  In  the  case  of  all  affili 
aggregate  amount  of  covere 
transactions  of  the  savings 
and  its  subsidiaries  shall  nc 
per  centum  of  the  capital  st 
surplus  of  the  savings  assoc 

(2)  For  purposes  of  parage 
this  section,  any  transactioi 
savings  association  or  its  si 
with  any  person  shall  be  de 
transaction  with  an  affiliate 
extent  that  proceeds  of  the 
are  used  for  the  benefit  ot  ( 
to,  that  affiliate; 

(3)  No  loan  or  extension  ( 
be  made  by  a  savings  assoc 
subsidiaries  to  any  affiliate 
affiliate  is  engaged  solely  ii 
described  in  section  10(c)(2 
Home  Owners'  Loan  Act.  i: 

-1467a(c)(2)(F)(i),  as  defined 
584.2-2; 

(4)  A  savings  association 
subsidiaries  may  not  purch 
in  the  securities  of  any  affil 
than  with  respect  to  shares 
subsidiary  which,  for  purpo 
paragraph  (a}(4),  shall  incli 
and  a  savings  association; 

(5)  A  savings  association 
subsidiaries  may  not  purch 
quality  asset  from  an  affilie 
association  or  such  subsidi 
to  an  independent  credit  ev 
committed  itself  to  purchas 
prior  to  the  time  the  asset  v 
by  the  affiliate;  and 

(6)  Any  covered  transact 
transactions  exempt  under 
(d)  of  this  section  and  secti 
the  Federal  Reserve  Act,  12 
371c(d).  between  a  savings 
or  its  subsidiaries  and  an  a 
be  on  terms  and  conditions 
consistent  with  safe  and  so 
practices. 

(b)  Definitions.  For  the  pi 
section: 
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2.  Section  506.1  is  amended  by  adding 
three  new  entries  to  the  table  in 
paragraph  (b)  to  read  as  follows: 

§  506.1    OMB  control  numbers  assigned 
pursuant  to  ttM  Paperwork  Reduction  Act 
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SUBCHAPTER  D-REGULATIONS 
APPUCABLf  TO  AU.  SAVINGS 
ASSOCIATIONS 

PART  563— OPERATIONS 

3.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  Sec  2, 48  Stat  128.  as  amended 
(12  U.S.C  1462);  sec  3.  as  added  by  sec  301. 
103  Stat  278  (12  U.S.C.  1462a):  sec.  4.  as 
added  by  sec  301, 103  Stat  280  (12  US.C. 
1463);  sec.  5. 48  Stat.  132,  as  amended  (12 
U.S.C.  1464):  sec.  10,  as  added  by  sec  301. 103 
Stat  318  (12  U.S.C.  1467a):  sec  11.  as  added 
by  sec  301. 103  Stat.  342  (12  U.S.C.  1468):  sec. 
18.  64  Stat  891.  as  amended  by  sec  321. 103 
Stat  267  (12  U.S.C.  1828):  sec.  1204. 101  Stat. 
662  (12  U.S.C  3806):  sec  202.  87  Stat  982.  as 
amended  (42  U.S.C  4106). 

{563.41    [Amended] 

4.  Section  563.41  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
new  paragraphs  (e)  and  (f),  respectively, 
of  §  563.43  and  §  563.41  is  removed. 

5.  9  563.43  is  amended  by  revising  the 
section  heading  paragraph  (a)  to  read  as 
follows: 

§  563.43    Restrictions  on  loans,  ottier 
investments,  and  real  and  personal 
property  transactions  Involving  affiliated 
persons. 

(a)  Scope  of  section.  Sections  10  and 
11  of  the  Home  Owners'  Loan  Act  as 
amended  ("HOLA")  (12  U.S.C  1467a 
and  1468],  and  the  O^ice's  regulations 
thereunder,  shall  exclusively  govern 
transactions  between  a  savings 
association  and  such  association's 
affiliates,  as  defined  in  section  11  of  the 
HOLA.  All  other  transactions  between  u 
savings  association  and  its  affiliated 
persons  shall  be  subject  to  the 
provisions  of  this  section. 
***** 

6.  New  S  563.41  is  added  to  read  as 
follows: 


S  563.41    Loans  and  ott>er  transactions 
wtth  affiliates  and  sutwidlaries. 

(a)  Restrictions  on  transactions  with 
affiliates  and  subsidiaries,  A  savings 
association  and  its  subsidiaries  may 
engage  in  a  covered  transaction  with  an 
affiliate  only  if  the  transaction  is 
permissible  under  section  23A  of  the 
Federal  Reserve  Act.  12  U.S.C.  371c  and 
the  additional  restrictions  set  forth  in 
this  section,  as  follows: 

(1)  A  savings  association  and  its 
subsidiaries  may  engage  in  a  covered 
transaction  with  an  affiliate  only  if: 

(i)  In  the  case  of  any  aviate,  the 
aggregate  amount  of  covered 
transactions  of  the  savings  association 
and  its  subsidiaries  shall  not  exceed  10 
per  centum  of  the  capital  stock  and 
surplus  of  the  savings  association;  and 

(ii)  In  the  case  of  all  affiliates,  the 
aggregate  amount  of  covered 
transactions  of  the  savings  association 
and  its  subsidiaries  shall  not  exceed  20 
per  centum  of  the  capital  stock  and 
surplus  of  the  savings  association; 

(2)  For  purposes  of  paragraph  (a)(l]  of 
this  section,  any  transaction  by  a 
savings  association  or  its  subsidiaries 
with  any  person  shall  be  deemed  to  be  a 
transaction  with  an  affiUate  to  the 
extent  that  proceeds  of  the  transaction 
are  used  for  the  benefit  ot  or  transferred 
to,  that  affihate; 

(3)  No  loan  or  extension  of  credit  may 
be  made  by  a  savings  association  or  its 
subsidiaries  to  any  affiliate  unless  such 
affiUate  is  engaged  solely  in  activities 
described  in  section  10(c)(2)(F)(i)  of  the 
Home  Owners'  Loan  Act,  12  U.S.C. 

-1467a(c)(2)(F)(i),  as  defined  in  12  CFR 
584.2-2; 

(4)  A  savings  association  and  its 
subsidiaries  may  not  purchase  or  invest 
in  the  securities  of  any  aHiliate  other 
than  with  respect  to  shares  of  a 
subsidiary  which,  for  purposes  of  this 
paragraph  (a)(4).  shall  include  a  bank 
and  a  savings  association; 

(5)  A  savings  association  and  its 
subsidiaries  may  not  purchase  a  low- 
quality  asset  from  an  a^iliate  unless  the 
association  or  such  subsidiary,  pursuant 
to  an  independent  credit  evaluation, 
committed  itself  to  purchase  the  asset 
prior  to  the  time  the  asset  was  acquired 
by  the  affiliate;  and 

(6)  Any  covered  transactions  and  any 
transactions  exempt  imder  paragraph 
(d)  of  this  section  and  section  23A(d)  of 
the  Federal  Reserve  Act,  12  U.S.C. 
371c(d).  between  a  savings  association 
or  its  subsidiaries  and  an  a^diate  shall 
be  on  terms  and  conditions  that  are 
consistent  with  safe  and  sound  banking 
practices. 

(b)  Definitions.  For  the  purpose  of  this 
section: 


(1)  The  term  affiliate  with  respect  to  a 
savings  association  means: 

(i)  Any  company  that  controls  the 
savings  association  and  any  other 
company  that  is  controlled  by  the 
company  that  controls  the  savings 
association; 

(ii)  A  bank  or  savings  association 
subsidiary  of  the  savings  association; 

(iii)  Any  company: 

(A)  That  is  controlled  directly  or 
indirectly,  by  a  trust  or  otherwise,  by  or 
for  the  benefit  of  shareholders  who 
beneficially  or  otherwise  control, 
directly  or  indirecdy.  by  trust  or 
otherwise,  the  savings  association  or 
any  company  that  controls  the  savings 
association;  or 

(B)  In  which  a  majority  of  its  directors, 
partners  or  trustees  constitute  a  majority 
of  the  persons  holding  any  such  office 
with  the  savings  association  or  any 
company  that  controls  the  savings 
association; 

(iv)(A)  Any  company,  including  a  real 
estate  investment  trust,  that  is 
sponsored  and  advised  on  a  contractual 
basis  by  the  savings  association  or  any 
subsidiary  or  affiliate  of  the  savings 
association;  or 

(B)  Any  investment  company  with 
respect  to  which  a  savings  association 
or  any  aflihate  thereof  is  an  investment 
adviser  as  defined  in  section  2(a)(20)  of 
the  Investment  Company  Act  of  1940, 15 
U.S.C.  80a-2(a)(2);  and 

(v)  Any  company: 

(A)  That  the  Office  or  the  Board  of 
Governors  of  the  Federal  Reserve 
System  determines  by  regulation  or 
order  to  have  a  relationship  with  the 
savings  association  or  any  subsidiary  or 
affiliate  of  the  savings  association  such 
that  covered  transactions  by  the  savings 
association  or  its  subsidiary  with  that 
company  may  be  affected  by  the 
relationship  to  the  detriment  of  the 
savings  association  or  its  subsidiary;  or 

(B)  That  the  Office  determines 
presents  a  risk  to  the  safety  or 
soundness  of  the  savings  association, 
based  on  the  nature  of  the  activiUes 
conducted  by  the  company,  amount  of 
transactions  with  the  savings 
associations  or  its  subsidiaries,  financial 
condition  of  the  compnay  or  its  parent 
savings  association,  or  other  supervisory 
factors; 

(2)  The  following  shall  not  be 
considered  to  be  an  affiliate: 

(i)  Any  company,  other  than  a  bank  or 
savings  association,  that  is  a  subsidiary 
of  a  savings  association,  unless  a 
determination  is  made  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  under  section  23A(b)(l)(E)  of  the 
Federal  Reserve  Act.  12  U.S.C. 
371c(b)(l)(E).  or  by  the  Office  under 
§  563.41(b)(l)(v).  not  to  exclude  the 


subsidiary  company  from  the  definition 
of  affiliate  and,  provided  that  any 
company  that  would  be  an  affiliate 
under  paragraph  (b)(1)  of  this  section 
but  for  the  fact  that  it  is  a  subsidiary  of 
a  savings  association,  shall  nonetheless 
be  deemed  to  be  an  aHiliate  unless  the 
Office  determines  to  exclude  such 
company  from  the  definition  of  affiliate; 

(ii)  Any  company  engaged  solely  in 
holding  the  premises  of  the  savings 
association; 

(iii)  Any  company  engaged  solely  in 
conducting  a  safe  deposit  business; 

(iv)  Any  company  engaged  solely  in 
holding  obligations  of  the  United  States 
or  its  agencies  or  obligations  fully 
guaranteed  by  the  United  States  or  its 
agencies  as  to  principal  and  interest; 
and 

(v)  Any  company  where  control 
results  from  the  exercise  of  rights  arising 
out  of  a  bona  fide  debt  previously 
contracted,  but  only  for  the  period  of 
time  specifically  authorized  under 
applicable  State  or  Federal  law  or 
regulation  or,  in  the  absence  of  a  law  or 
regulation,  for  a  period  of  two  years 
from  the  date  of  the  exercise  of  those 
rights,  subject,  upon  application,  to 
authorization  by  the  Office  for  good 
cause  shown  of  extensions  of  time  for 
not  more  than  one  year  at  a  time,  but 
extensions  in  the  aggregate  shall  not 
exceed  three  years: 

(3)(i)  A  company  or  shareholder  shall 
be  deemed  to  have  control  over  another 
company  if: 

(A)  The  company  or  shareholder, 
directly  or  indirectly,  or  acting  through 
one  or  more  other  persons  owns, 
controls,  or  has  power  to  vote  25  per 
centum  or  more  of  any  class  of  voting 
securities  of  the  other  company; 

(B)  The  company  or  shareholder 
would  be  deemed  to  control  the 
company  under  S  574.4(a)  of  this 
chapter,  or  presumed  to  control  the 
company  under  S  574.4(b)  of  this 
chapter,  and  in  the  latter  case,  control 
has  not  been  rebutted:  and 

(ii)  Notwithstanding  any  odier 
provision  of  this  section,  nfi  company 
shall  be  deemed  to  own  or  control 
another  company  by  virtue  of  its 
ownership  or  control  of  shares  in  a 
fiduciary  capacity,  except  as  provided  in 
paragraph  (b)(l)(iii)  of  this  section; 

(4)  The  term  subsidiary,  with  respect 
to  a  specified  savings  association, 
means  a  "subsidiary."  as  that  term  is 
defined  at  S  567.1(dd)  of  this  subchapter, 
that  is  controlled,  direcUy  or  indirectly, 
by  the  savings  association; 

(5)  The  term  savings  association  has 
the  same  meaning  as  that  term  is 
defined  at  S  583.21  of  diis  chapter;  and 
the  term  bank  includes  a  stale  bank. 
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national  bank,  banking  association,  or 
trust  company: 

(6)  The  term  company  means  a 
corporation,  partnership,  business  trust, 
association,  or  similar  organization  and, 
unless  specifically  excluded,  the  term 
"company"  includes  a  "savings 
association"  and  a  "bank"; 

(7)  The  term  covered  transaction 
means  with  respect  to  an  affiliate  of  a 
savings  association: 

(i)  A  loan  or  extension  of  credit  to  the 
affiliate: 

(ii)  A  purchase  of  assets,  including 
assets  subject  to  an  agreement  to 
repurchase,  from  the  affiliate,  except 
purchases  of  real  and  personal  property 
that  may  be  specifically  exempted  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System  by  order  or  regulation: 

(iii)  The  acceptance  of  securities 
issued  by  the  affiliate  as  collateral 
security  for  a  loan  or  extension  of  credit 
to  any  person  or  company;  or 

(iv)  The  issuance  of  a  guarantee, 
acceptance,  or  letter  of  credit,  including 
an  endorsement  or  standby  letter  of 
credit,  on  behalf  of  an  affiliate: 

(8)  The  term  aggregate  amount  of 
covered  transactions  means  the  amount 
of  the  covered  transactions  about  to  be 
engaged  in  added  to  the  Current  amount 
of  all  outstanding  covered  transactions. 
For  this  purpose,  the  outstanding 
balance  of  any  credits  extended  to  an 
affiliate  shall  be  added  to  the  value  of 
any  asset  acquired  from  the  affiliate  (or 
all  affiliates),  as  reflected  on  the 
financial  records  of  the  savings 
association  or  its  subsidiaries,  subject  to 
the  following  conditions: 

(i)  With  respect  to  a  loan  or  extension 
of  credit  made  by  the  savings 
association  or  its  subsidiaries,  any 
principal  amount  that  has  been 
amortized  may  be  deducted  from  the 
aggregate  amount  of  covered 
transactions: 

(ii)  With  respect  to  a  purchase  of 
assets  by  the  savings  association  or  its 
subsidiaries: 

(A)  Any  amounts  of  depreciation  that 
have  been  deducted  from  the  cost  of  an 
asset  for  federal  income  tax  purposes  by 
the  purchaser  may  be  deducted  from  ^e 
aggregate  amount  of  covered 
transactions;  and 

(B)  Upon  the  sale  of  an  asset  that  was 
previously  purchased  in  a  covered 
transaction,  the  aggregate  amount  of 
covered  transactions  shall  be  reduced 
by  an  amount  equal  to  the  purchase 
price  of  the  asset  at  the  time  of  the 
covered  transaction  less  depreciation 
subsequently  taken  and  previously 
deducted  from  the  aggregate  amount  of 
covered  transactions; 


(9)  The  term  securities  means  stocks, 
bonds,  debentures,  notes,  and  other 
similar  obligations: 

(10)  The  term  low-quality  asset  means 
an  asset  that  falls  in  any  one  or  more  of 
the  following  categories: 

(i)  An  asset  classified  as  substandard, 
doubtful,  or  loss  or  treated  as  other 
loans  especially  mentioned  in  the  most 
recent  report  of  examination  or 
inspection  of  an  affiliate  prepared  by 
either  a  Federal  or  State  supervisory 
agency: 

(ii)  An  asset  in  a  nonaccrual  status: 

(iii)  An  asset  on  which  principal  or 
interest  payments  are  more  than  thirty 
days  past  due:  or 

(iv)  An  asset  whose  terms  have  been 
renegotiated  or  compromised  due  to  the 
deteriorating  financial  condition  of  the 
obligor. 

(c)  Collateral  for  certain  transactions 
with  affiliates.  (1)  Each  loan  or 
extension  of  credit  to,  or  guarantee, 
acceptance,  or  letter  of  credit  issued  on 
behalf  of,  an  affiliate  by  a  savings 
association  or  its  subsidiary  shall  be 
secured  at  the  time  of  the  transaction  by 
collateral  having  a  market  value  equal 
to: 

(i)  100  per  centum  of  the  amount  of  the 
loan  or  extension  or  credit,  guarantee, 
acceptance,  or  letter  of  credit,  if  the 
collateral  is  composed  of: 

(A)  Obligations  of  the  United  States  or 
its  agencies; 

(B)  Obligations  fully  guaranteed  by 
the  United  States  or  its  agencies  as  to 
principal  and  interest: 

(C)  Notes,  drafts,  bills  of  exchange  or 
bankers'  acceptances  that  are  eligible 
for  rediscount  or  purchase  by  a  Federal 
Home  Loan  Bank  or  Federal  Reserve 
Bank:  or 

(D)  A  segregated,  earmarked  deposit 
account  with  the  savings  associations: 

(ii)  110  per  centum  of  the  amount  of 
the  loan  or  extension  of  credit, 
guarantee,  acceptance,  or  letter  of  credit 
if  the  collateral  is  composed  of 
obligations  of  any  State  or  political 
subdivision  of  any  State: 

(iii)  120  per  centum  of  the  amount  of 
the  loan  or  extension  of  credit, 
guarantee,  acceptance,  or  letter  of  credit 
if  the  collateral  is  composed  of  other 
debt  instruments,  including  receivables; 
or 

(iv)  130  per  centum  of  the  amount  of 
the  loan  or  extension  of  credit, 
guarantee,  acceptance,  or  letter  of  credit 
if  the  collateral  is  composed  of  stock, 
leases,  or  other  real  or  personal 
property. 

(2)  any  such  collateral  that  is 
subsequently  retired  or  amortized  shall 
be  replaced  by  additional  eligible 
collateral  where  needed  to  keep  the 
percentage  of  the  collateral  value 


relative  to  the  amount  of  the  outstanding 
loan  or  extension  of  credit,  guarantee, 
acceptance,  or  letter  of  credit  equal  to 
the  minimum  percentage  required  at  the 
inception  of  the  transacfion. 

(3)  A  low-quality  asset  shall  not  be 
acceptable  as  collateral  for  a  loan  or 
extension  of  credit  to.  or  guarantee, 
acceptance,  or  letter  of  credit  issued  on 
behalf  of,  an  affiliate. 

(4)  The  securities  issued  by  an 
affiliate  of  the  savings  association  shall 
not  be  acceptable  as  collateral  for  a 
loan  or  extension  of  credit  to.  or 
guarantee,  acceptance,  or  letter  of  credit 
issued  on  behalf  of,  that  affiliate  or  any 
other  affiliate  of  the  savings  association. 

(5)  The  collateral  requirements  of  this 
paragraph  shall  not  be  applicable  to  an 
acceptance  that  is  already  fully  secured 
either  by  attached  documents  or  by 
other  property  having  an  ascertainable 
market  value  that  is  involved  in  the 
transaction. 

(d)  Exemptions.  The  provisions  of  this 
section,  except  paragraph  (a)(6)  of  this 
section,  shall  not  be  applicable  to  the 
following  transactions  by  a  savings 
association: 

(1)  Any  transaction,  subject  to  the 
prohibition  contained  in  paragraph  (a)(5) 
of  this  section,  with  another  savings 
association  or  bank  that  is  at  least  80 
percent  owned  by  the  same  bank  and 
savings  association  holding  company 
that  owns  the  savings  association,  if 
every  savings  association  and  every 
bank  ov^med  by  the  holding  company 
complies  with  all  applicable  capital 
requirements  on  a  fully  phased-in  basis 
and  without  reliance  on  goodwill;  and 

(2)  After  January  1. 1995.  any 
transaction,  subject  to  the  prohibition 
contained  in  paragraph  (a)(5)  of  this 
section  with  a  savings  association  or  a 
bank: 

(i)  That  controls  80  per  centum  or 
more  of  the  voting  shares  of  the  savings 
association; 

(ii)  In  which  the  savings  association 
controls  80  per  centum  or  more  of  the 
voting  shares;  or 

(iii)  In  which  80  per  centum  or  more  of 
the  voting  shares  are  controlled  by  the 
company  that  controls  80  per  centum  or 
more  of  the  voting  shares  of  the  savings 
association; 

(3)  Making  deposits  in  an  affiliated 
bank,  affiliated  savings  association  or 
affiliated  foreign  bank  in  the  ordinary 
course  of  correspondent  business, 
subject  to  any  restrictions  that  the 
Office  or  the  Board  of  Governors  of  the 
Federal  Reserve  System  may  prescribe 
by  regulation  or  order 

(4)  Giving  immediate  credit  to  an 
affiliate  for  uncollected  items  received 
in  the  ordinary  course  of  business; 


(5)  Subject  to  paragraph  (/ 
section,  making  a  loan  or  ext 
credit  to,  or  issuing  a  guarani 
acceptance,  or  letter  of  credi 
of.  an  a^iliate,  if  such  loan,  e 
credit,  guarantee,  acceptance 
of  credit  is  fully  secured  by: 

(i)  Obligations  of  the  Unite 
its  agencies; 

(ii)  Obligations  fully  guara 
the  United  States  or  its  ageni 
principal  and  interest:  or 

(iii)  A  segregated,  earmark 
account  with  the  s&vings  ass 

(6)  Purchasing  assets  havii 
identifiable  and  publicly  ava 
market  quotation  and  purcha 
market  quotation  or,  subject 
prohibition  contained  in  pan 
of  this  section,  purchasing  lo 
nonrecourse  basis  from  affili 
or  savings  associations:  and 

(7)  Purchasing  from  an  affi 
or  extension  of  credit  that  w, 
originated  by  the  savings  asi 
and  sold  to  the  affiliate  subjc 
repurchase  agreement  or  wit 

(e)  Recordkeeping  and  not 
requirements.  (1)  With  respe 
transactions  between  a  savii 
association  and  its  subsidiar 
association's  affiliates  or  bet 
savings  association  and  an  u 
party  to  the  extent  that  the  p 
the  transaction  are  used  for  I 
of,  or  transferred  to,  an  affili. 
association  shall  make  and  r 
records  that  reflect  those  trai 
reasonable  detail.  The  assoc 
records  shall,  at  a  minimum: 

(i)  Identify  the  affiliate: 

(ii)  Indicate  the  dollar  amo 
transaction  and  reflect  that  t 
is  within  the  applicable  quar 
limitations  specified  in  this  s 
that  the  transaction  is  not  su 
those  limitations; 

(iii)  Indicate  whether  the  tj 
involves  a  low-quality  asset 
is  defined  in  paragraph  (b)(li 
section; 

(iv)  Indicate  the  type  and  ( 
any  collateral  involved  in  th( 
transaction  and  that  such  coi 
complies  in  all  respects  with 
requirements  of  this  section  i 
transaction  is  not  subject  to 
limitations; 

(v)  With  respect  to  any  tra 
subject  to  §  563.42  of  this  pai 
demonstrate  that  the  terms  a 
circumstances  of  the  transac 
with  the  standards  set  forth  I 

(vi)  Reflect  that  loans  and 
of  credit  made  to  affiliates  C( 
paragraph  (a)(3)  of  this  sectit 

(vii)  Be  readily  accessible 
examination  and  other  super 
purposes. 
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relative  to  the  amount  of  the  outstanding 
loan  or  extension  of  credit,  guarantee, 
acceptance,  or  letter  of  credit  equal  to 
the  minimum  percentage  required  at  the 
inception  of  the  transaction. 

(3J  A  low-quality  asset  shall  not  be 
acceptable  as  collateral  for  a  loan  or 
extension  of  credit  to,  or  guarantee, 
acceptance,  or  letter  of  credit  issued  on 
behalf  of,  an  affiliate. 

(4)  The  securities  issued  by  an 
affiliate  of  the  savings  association  shall 
not  be  acceptable  as  collateral  for  a 
loan  or  extension  of  credit  to.  or 
guarantee,  acceptance,  or  letter  of  credit 
issued  on  behalf  of,  that  affiliate  or  any 
other  affiliate  of  the  savings  association. 

(5)  The  collateral  requirements  of  this 
paragraph  shall  not  be  applicable  to  an 
acceptance  that  is  already  fully  secured 
either  by  attached  documents  or  by 
other  property  having  an  ascertainable 
market  value  that  is  involved  in  the 
transaction. 

(d)  Exemptions.  The  provisions  of  this 
section,  except  paragraph  (a)(6)  of  this 
section,  shall  not  be  applicable  to  the 
following  transactions  by  a  savings 
association: 

(1)  Any  transaction,  subject  to  the 
prohibition  contained  in  paragraph  (a)(5) 
of  this  section,  with  another  savings 
association  or  bank  that  is  at  least  80 
percent  owned  by  the  same  bank  and 
savings  association  holding  company 
that  owns  the  savings  association,  if 
every  savings  association  and  every 
bank  owned  by  the  holding  company 
complies  with  all  applicable  capital 
requirements  on  a  fully  phased-in  basis 
and  without  reliance  on  goodwill;  and 

(2)  After  January  1, 1995,  any 
transaction,  subject  to  the  prohibition 
contained  in  paragraph  (a)(5)  of  this 
section  with  a  savings  association  or  a 
bank; 

(i)  That  controls  80  per  centum  or 
more  of  the  voting  shares  of  the  savings 
association; 

(ii)  In  which  the  savings  association 
controls  80  per  centum  or  more  of  the 
voting  shares;  or 

(iii)  In  which  80  per  centum  or  more  of 
the  voting  shares  are  controlled  by  the 
company  that  controls  80  per  centum  or 
more  of  the  voting  shares  of  the  savings 
association; 

(3)  Making  deposits  in  an  affiliated 
bank,  affiliated  savings  association  or 
affiliated  foreign  bank  in  the  ordinary 
course  of  correspondent  business, 
subject  to  any  restrictions  that  the 
Office  or  the  Board  of  Governors  of  the 
Federal  Reserve  System  may  prescribe 
by  regulation  or  order; 

(4)  Giving  immediate  credit  to  an 
affiliate  for  uncollected  items  received 
in  the  ordinary  course  of  business; 


(5)  Subject  to  paragraph  (A)(3)  of  this 
section,  making  a  loan  or  extension  of 
credit  to,  or  issuing  a  guarantee, 
acceptance,  or  letter  of  credit  on  behalf 
of,  an  a^iliate,  if  such  loan,  extension  of 
credit,  guarantee,  acceptance,  or  letter 
of  credit  is  fully  secured  by: 

(i)  Obligations  of  the  United  States  or 
its  agencies; 

(ii)  Obligations  fully  guaranteed  by 
the  United  States  or  its  agencies  as  to 
principal  and  interest;  or 

(iii)  A  segregated,  earmarked  deposit 
account  with  the  savings  association; 

(6)  Purchasing  assets  having  a  readily 
identifiable  and  publicly  available 
market  quotation  and  purchased  at  that 
market  quotation  or,  subject  to  the 
prohibition  contained  in  paragraph  (a)(5) 
of  this  section,  purchasing  loans  on  a 
nonrecourse  basis  from  affiliated  banks 
or  savings  associations;  and 

(7)  Purchasing  from  an  affiliate  a  loan 
or  extension  of  credit  that  was 
originated  by  the  savings  association 
and  sold  to  the  affiliate  subject  to  a 
repurchase  agreement  or  with  recourse. 

(e)  Recordkeeping  and  notice 
requirements.  (1)  With  respect  to  all 
transactions  between  a  savings 
association  and  its  subsidiaries  and  the 
association's  affiliates  or  between  a 
savings  association  and  an  unaffiliated 
party  to  the  extent  that  the  proceeds  of 
the  transaction  are  used  for  the  benefit 
of,  or  transferred  to.  an  affiliate,  the 
association  shall  make  and  retain 
records  that  reflect  those  transactions  in 
reasonable  detail.  The  association's 
records  shall,  at  a  minimum: 

(i)  Identify  the  affihate; 

(ii)  Indicate  the  dollar  amount  of  the 
transaction  and  reflect  that  the  amount 
is  within  the  applicable  quantitative 
limitations  specified  in  this  section  or 
that  the  transaction  is  not  subject  to 
those  limitations; 

(iii)  Indicate  whether  the  transaction 
involves  a  low-quality  asset  as  that  term 
is  defined  in  paragraph  (b)(10)  of  this 
section; 

(iv)  Indicate  the  type  and  amount  of 
any  collateral  involved  in  the 
transaction  and  that  such  collateral 
complies  in  all  respects  with  the 
requirements  of  this  section  or  that  the 
transaction  is  not  subject  to  those 
limitations; 

(v)  With  respect  to  any  transaction 
subject  to  §  563.42  of  this  part, 
demonstrate  that  the  terms  and 
circumstances  of  the  transaction  comply 
with  the  standards  set  forth  therein; 

(vi)  Reflect  that  loans  and  extensions 
of  credit  made  to  affiliates  comply  with 
paragraph  (a)(3)  of  this  section;  and 

(vii)  Be  readily  accessible  for 
examination  and  other  supervisory 
purposes. 


(2)  Notwithstanding  paragraphs  (a) 
through  (d)  of  this  section,  and  except 
with  respect  to  transactions  of  the  type 
described  m  12  CFR  250.250,  the  Office 
may  require  prior  notification  by  a 
savings  association  and  its  subsidiaries 
of  any  and  all  transactions  with  any  or 
all  of  the  association's  affiliates  or 
subsidiaries  under  the  following 
circumstances: 

(i)  A  de  novo  savings  association  that 
commenced  operations  or  an 
association  or  holding  compeiny  thereof 
that  has  been  the  subject  of  an 
application  or  notice  under  part  574  of 
this  chapter  that  was  approved  during 
the  preceding  two  year  period;  and 

(ii)  A  savings  association  that: 

(A)  Has  a  composite  rating  of  4  or  5 
under  the  MACRO  Rating  System; 

(B)  Is  not  meeting  all  of  its  ciurent 
regulatory  capital  requirements; 

(C)  Has  entered  into  a  consent  to 
merge,  a  supervisory  agreement  or  cease 
and  desist  order  during  the  preceding 
two  year  period,  or  is  subject  to  a  formal 
enforcement  proceeding;  or 

(D)  That  the  Office  determines  is 
otherwise  the  subject  of  generalized  or 
specific  supervisory  concern  or  that 
requires  more  than  normal  8uper\ision 
because  of  its  financial  condition,  past 
practices  or  other  factors,  and  the  O^ice 
specifies  the  basis  or  bases  for  this 
concern  in  the  written  notice  sent  to  the 
institution. 

(iii)  Upon  receipt  of  written  notice 
from  the  Office  identifying  one  or  more 
of  the  circumstances  described  in 
paragraph  (e)(2)(ii)  of  this  section  and 
stating  that  the  Office  has  determined 
that  prior  notification  by  a  savings 
association  will  be  required  pursuant  to 
this  paragraph,  the  association  shall 
provide,  no  later  than  30  days  prior  to 
entering  into  any  transaction  for  which 
prior  notification  has  been  required, 
wrritten  notice  containing  a  full 
description  of  the  proposed  transaction. 
If  no  objections  are  raised  by  the  Office 
during  such  30  day  period,  the 
association  or  its  subsidiaries  may 
proceed  with  the  proposed  transaction. 

7.  Section  563.42  is  added  to  read  as 
follows: 

§563.42    Additional  standards  appilcabi* 
to  transactions  with  affiliates  and 
subsidiaries. 

(a)  General.  A  savings  association 
and  its  subsidiaries  may  engage  in  a 
transaction  with  an  affiliate  only  if  the 
transaction  is  permissible  under  section 
23B  of  the  Federal  Reserve  Act.  12 
U.S.C.  371C-1,  and  the  additional 
restrictions  set  forth  in  this  section,  as 
follows: 

(1)  Standards.  A  savings  association 
and  its  subsidiaries  may  engage  in  any 


of  the  transactions  described  in 
paragraph  (a)(2)  of  this  section  only: 

(i)  On  terms  and  under  circumstances, 
including  credit  standards,  that  are 
substantially  the  same,  or  at  least  as 
favorable  to  the  association  or  its 
subsidiary,  as  those  prevailing  at  the 
time  for  comparable  transactions  with 
or  involving  nonaffiliated  companies;  or 

(ii)  In  the  absence  of  comparable 
transactions,  on  terms  and  under 
circumstances,  including  credit 
standards,  that  in  good  faith  would  be 
offered  to,  or  would  apply  to, 
nonaffiliated  companies; 

(2)  Transactions  covered.  Paragraph 
(a)(1)  of  this  section  applies  to  the 
following: 

(i)  Any  covered  transaction  with  an 
affiliate; 

(ii)  The  sale  of  securities  or  other 
assets  to  an  affiliate,  including  assets 
subject  to  an  agreement  to  repurchase; 

(iii)  The  payment  of  money  or  the 
furnishing  of  serxices  to  an  affiliate 
under  contract,  lease,  or  otherwise; 

(iv)  Any  transaction  in  which  an 
affiliate  acts  as  an  agent  or  broker  or 
receives  a  fee  for  its  services  to  the 
savings  association  or  to  any  other 
person; 

(v)  Any  transaction  or  series  of 
transactions  with  a  third  party: 

(A)  If  an  affiliate  has  a  financial 
interest  in  the  third  party;  or 

(B)  If  an  affiliate  is  a  participant  in  the 
transaction  or  series  of  transactions: 

(3)  Transactions  that  benefit  an 
affiliate.  For  the  purpose  of  this  section. 
any  transaction  by  a  savings  association 
or  its  subsidiaries  with  any  person  shall 
be  deemed  to  be  a  transaction  with  an 
affiliate  if  any  of  the  proceeds  of  the 
transaction  are  used  for  the  benefit  of, 
or  transferred  to.  that  affiliate. 

(b)  Prohibited  transactions. — (1) 
General.  A  savings  association  and  its 
subsidiaries: 

(i)  Shall  not  purchase  as  fiduciary  any 
securities  or  other  assets  from  any 
affiliate  unless  the  purchase  is 
permitted: 

(A)  Under  the  instrument  creating  the 
fiduciary  relationship; 

(B)  By  court  order,  or 

(C)  By  law  of  the  jurisdiction 
governing  the  fiduciary  relationship:  and 

(ii)  Wliether  acting  as  principal  or 
fiduciary,  shall  not  knowingly  purchase 
or  otherwise  acquire,  during  the 
existence  of  any  underwriting  or  selling 
syndicate,  any  security  if  a  principal 
uiidenvriter  of  that  security  is  an 
affihate  of  the  association. 

(2)  Exception.  Paragraph  (b)(l)(ii)  of 
this  section  shall  not  apply  if  the 
purchase  or  acquisition  of  securities  ha  i 
been  approved,  before  the  securities  are 
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initially  offered  for  sale  to  the  public,  by 
a  majority  of  the  directors  of  the  savings 
association  who  are  not  officers  or 
employees  of  the  association  or  any 
affiliate  thereof. 

(c)  Advertising  restriction.  A  savings 
association  and  its  subsidiaries  and  any 
affiliate  of  a  savings  association  shall 
not  publish  any  advertisement  or  enter 
into  any  agreement  stating  or  suggesting 
that  the  association  shall  in  any  way  be 
responsible  for  the  obligations  of  its 
affiliates. 

(d)  Definitions.  For  the  purpose  of  this 
section: 

(1)  The  terms  affiliate,  bank,  covered 
transaction,  savings  association  and 
subsidiary  have  the  meaning  given  to 
each  term  in  S  563.41  of  this  part,  (but 
the  term  affiliate  does  not  include  any 
company  described  in  paragraph  (b)(2) 
of  §  563.41.  any  bank,  any  savings 
association  in  a  structure  qualifying 
under  §  563.41(d)(1)  of  this  part  or.  after 
January  1. 1995,  any  savings 
association). 

(2)  The  term  security  has  the  meaning 
given  to  that  term  in  section  3(a)(10)  of 
the  Securities  Exchange  Act  of  1934. 15 
U.S.C.  78c(a)(10);  and 

(3)  The  term  principal  underwriter 
means  any  underwriter  who.  in 
connection  with  a  primary  distribution 
of  securities: 

(i)  Is  in  privity  of  contract  with  the 
issuer  or  an  affiliated  person  of  the 
issuer; 

(ii)  Acting  alone  or  in  concert  with  one 
or  more  other  persons,  initiates  or 
directs  the  formation  of  an  underwriting 
syndicate:  or 

(iii)  Is  allowed  a  rate  of  gross 
commission,  spread,  or  other  profit 
greater  than  the  rate  allowed  another 
underwriter  participating  in  the 
distribution. 

(e)  Recordkeeping  requirements.  With 
respect  to  all  transactions  subject  to  this 
section  between  a  savings  association 
and  its  subsidiaries  and  the 
association's  affiliates  or  between  a 
savings  association  and  an  unaffiliated 
party  to  the  extent  that  the  proceeds  of 
the  transaction  are  used  for  the  benefit 
of.  or  transferred  to,  an  affiliate,  the 
association  shall  make  and  retain 
records,  that  reflect  those  transactions 
in  reasonable  detail.  The  association's 
records  shall,  at  a  minimum,  include  the 
information  required  by  §  563.41  (e){l)(v) 
of  this  part. 

8.  Section  563.93  is  amended  by 
revising  paragraphs  (a)  and  (d)(1)  to 
read  as  set  forth  below;  by  removing 
paragraphs  (b)(3)  and  (b)(7);  by 
redesignating  paragraphs  (b)(4),  (b)(5), 
(b)(6),  and  (b)(8)  through  (b)(13)  as 
paragraphs  (b)(3),  (b)(4),  (b)(5).  and 
{b)(6)  through  (b)(ll).  respectively;  and 


by  amending  paragraph  (f)(2)  by 
removing  the  words  "operating 
subsidiary"  wherever  they  appear  and 
by  inserting  in  lieu  thereof,  the  word 
"subsidiary,"  respectively: 

§  563.93    Lending  limitations. 

(a)  Scope.  This  section  applies  to  all 
loans  and  extensions  of  credit  made  by 
a  savings  association  and  its 
subsidiaries.  This  section  does  not  apply 
to  loans  made  by  a  savings  association 
to  its  subsidiaries  or  to  its  affiliates.  The 
terms  subsidiary  and  affiliate  have  the 
same  meanings  as  those  terms  are 
defined  in  §  563.41  of  this  part. 
***** 

(d)  Exceptions  to  the  general 
limitation— [1]  $500,000  exception.  If  a 
savings  association's  aggregate  lending 
limitation  calculated  under  paragraphs 
(c)(1)  and  (c)(2)  of  this  section  is  less 
than  $500,000.  notwithstanding  this 
aggregate  limitation  in  paragraphs  (c)(1) 
and  (c)(2)  of  this  section,  such  savings 
association  may  have  total  loans  and 
extensions  of  credit,  for  any  purpose,  to 
one  borrower  outstanding  at  one  time 
not  to  exceed  $500,000. 
***** 

Dated:  March  11, 1991. 

By  the  Office  of  Thrift  Supervision. 
Timothy  Ryan, 
Director. 
[FR  Doc.  91-17472  Filed  7-24-91;  8:45  am) 
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RESOLUTION  TRUST  CORPORATION 
12  CFR  Part  1680 
RIN  320S-AA10 

Office  of  the  Inspector  General; 
Disclosure  of  Information  Regulations 

agency:  Resolution  Trust  Corporation. 
action:  Interim  rule  with  request  for 
comments. 

summary:  The  Office  of  the  Inspector 
General  ("OIG")  of  the  Resolution  Trust 
Corporation  ("RTC")  is  adopting  an 
interim  rule  for  the  processing  of 
requests  to  the  OIG  for  information 
pursuant  to  the  Freedom  of  Information 
Act.  The  interim  rule  would  also 
implement  the  Freedom  of  Information 
Reform  Act  of  1986  which  requires 
agencies  to  publish  a  schedule  of  fees  to 
be  charged  and  procedures  to  be 
followed  in  processing  requests  for 
records  and  requests  for  waiver  or 
reduction  of  fees  under  the  Freedom  of 
Information  Act. 

DATES:  This  interim  rule  is  effective  July 
25, 1991.  Comments  must  be  received  by 
September  23. 1991. 


ADDRESSES:  Comments  must  be  sent  to: 
John  J.  Adair,  Inspector  General, 
Resolution  Trust  Corporation.  Office  of 
Inspector  General.  801 17th  Street 
NW.— room  726.  Washington.  DC  20434- 
0001. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Patricia  M.  Black.  Counsel  to  the 
Inspector  General.  (202)  416-4312  (This 
is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Discussion  of  Interim  Rule 

A.  Background 

On  March  26. 1991  the  Board  of 
Directors  of  the  Resolution  Trust 
Corporation  adopted  a  Resolution 
authorizing  the  Inspector  General  to 
promulgate  policies  and  regulations 
necessary  to  release  information 
pursuant  to  the  Freedom  of  Information 
Act.  This  rule  sets  forth  the  procedures 
to  be  used  in  requesting  information 
from  the  RTC  OIG.  the  fees  to  be 
charged  requestors,  and  the  procedures 
for  requesting  waiver  of  fees  under  the 
Freedom  of  Information  Act. 

B.  Requests  for  Information 

The  rule  provides  that  all  requests  for 
OIG  records  should  be  sent  to  the  OIG 
in  Washington.  The  request  must 
reasonably  describe  the  desired  record. 
The  rule  also  publishes  the  addresses  of 
RTC  public  information  centers  where 
many  documents  may  be  directly 
obtained  by  the  public. 

C.  Initial  and  Final  Decisions 

The  rule  delegates  to  the  Assistant 
Inspectors  General  the  authority  to 
make  initial  determinations  concerning 
requests  for  release  of  information.  In 
addition.  Regional  Inspectors  General 
for  Audit  may  release  completed  audit 
reports  issued  by  that  region.  Final 
decisions  on  appeal  will  be  made  by  the 
Inspector  General  or  Deputy  Inspector 
General. 

D.  Exemption  from  Disclosure 

The  rule  recites  the  statutory  bases  for 
exemption  from  disclosure  and  provides 
that  any  reasonably  segregable  portion 
of  a  record  shall  be  produced,  as 
provided  by  the  Freedom  of  Information 
Act. 

E.  Fees  and  Fee  Waivers 

The  rule  conforms  with  the  Uniform 
Freedom  of  Information  Act  Fee 
Schedule  and  Guidelines  published  by 
the  Office  of  Management  and  Budget 
on  March  27, 1987  (52  FR  10012). 
Because  the  rule  follows  these 
guidelines,  the  fee  schedule  differs  from 
that  presently  being  used  by  the 


remainder  of  RTC.  which  is  f( 
regulations  promulgated  by  tl 
Deposit  Insurance  Corporatio 
the  date  of  the  guidelines.  Ho 
rule  does  reflect  the  fee  schec 
the  RTC  is  expected  to  adopt 
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Copies  will  be  provided  at  $.2 
and  requestors  will  be  charge 
per  hour  for  clerical  time  and 
hour  for  professional  time  for 
Computer  time  will  be  charge 
actual  direct  cost  of  providinj 
service. 

The  rule  also  sets  forth  fact 
considered  in  determining  wh 
waive  or  reduce  fees.  Requesi 
waivers  or  reduction  must  be 
and  address  the  six  factors. 

Request  for  Public  Comment 

The  RTC  OIG  is  seeking  coi 
all  aspects  of  the  interim  rule. 
Comments  will  be  carefully  n 
purposes  of  developing  final  r 

Administrative  Procedure  Acl 

The  RTC  OIG  is  adopting  tl 
regulation  as  an  interim  final 
effective  upon  publication  in  I 
Register  without  the  usual  nol 
comment  period  or  delayed  ei 
date  as  provided  for  in  the 
Administrative  Procedure  Acl 
553.  These  requirements  may 
for  "good  cause." 

All  RTC  Freedom  of  Inform 
requests  are  presently  addres 
Office  of  the  Executive  Secret 
However,  in  order  to  ensure  tl 
confidentiality  of  any  informa 
protected,  that  sensitive  infor 
relating  to  ongoing  audits  and 
investigations  is  protected  fro 
premature  disclosure,  and  tha 
appearance  of  a  lack  of  indep 
on  the  part  of  the  OIG  is  prev( 
OIG  must  have  the  authority  I 
release  of  its  files.  The  high  le 
public  scrutiny  of  the  work  of 
tends  particular  emphasis  to  t 
ensure  that  any  employee  or  r 
the  public  who  desires  the 
confidentiality  provided  for  ui 
Inspector  General  Act  (5  U.S.i 
will  in  fact  be  protected  to  tht 
extent  of  that  law.  While  the  < 
system  has  not  resulted  in  ani 
disclosure  of  the  identity  of  si 
person,  or  any  other  inapprop 
disclosure  of  information  outs 
OIG,  there  is  a  need  to  remov( 
perception  that  such  a  disclos 
happen.  Therefore,  this  rule,  v 
would  remove  management  ol 
the  process  of  releasing  OIG  r 
must  be  effective  immediately 

In  addition,  the  substance  o 
the  rule,  including  those  portic 
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ADDRESSES:  Comments  must  be  sent  to: 
John  J.  Adair,  Inspector  General, 
Resolution  Trust  Corporation.  Office  of 
Inspector  General,  801 17th  Street 
NW.— room  726.  Washington,  DC  20434- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  M.  Black,  Counsel  to  the 
Inspector  General,  (202)  416-4312  (This 
is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Discussion  of  Interim  Rule 

A.  Background 

On  March  26. 1991  the  Board  of 
Directors  of  the  Resolution  Trust 
Corporation  adopted  a  Resolution 
authorizing  the  Inspector  General  to 
promulgate  policies  and  regulations 
necessary  to  release  information 
pursuant  to  the  Freedom  of  Information 
Act.  This  rule  sets  forth  the  procedures 
to  be  used  in  requesting  information 
from  the  RTC  OIG,  the  fees  to  be 
charged  requestors,  and  the  procedures 
for  requesting  waiver  of  fees  under  the 
Freedom  of  Information  Act. 

B.  Requests  for  Information 

The  rule  provides  that  all  requests  for 
OIG  records  should  be  sent  to  the  OIG 
in  Washington.  The  request  must 
reasonably  describe  the  desired  record. 
The  rule  also  publishes  the  addresses  of 
RTC  public  information  centers  where 
many  documents  may  be  directly 
obtained  by  the  public. 

C.  Initial  and  Final  Decisions 

The  rule  delegates  to  the  Assistant 
Inspectors  General  the  authority  to 
make  initial  determinations  concerning 
requests  for  release  of  information.  In 
addition.  Regional  Inspectors  General 
for  Audit  may  release  completed  audit 
reports  issued  by  that  region.  Final 
decisions  on  appeal  will  be  made  by  the 
Inspector  General  or  Deputy  Inspector 
General. 

D.  Exemption  from  Disclosure 

The  rule  recites  the  statutory  bases  for 
exemption  from  disclosure  and  provides 
that  any  reasonably  segregable  portion 
of  a  record  shall  be  produced,  as 
provided  by  the  Freedom  of  Information 
Act. 

E.  Fees  and  Fee  Waivers 

The  rule  conforms  with  the  Uniform 
Freedom  of  Information  Act  Fee 
Schedule  and  Guidelines  published  by 
the  Office  of  Management  and  Budget 
on  March  27, 1987  (52  FR  10012). 
Because  the  rule  follows  these 
guidelines,  the  fee  schedule  differs  from 
that  presently  being  used  by  the 


remainder  of  RTC.  which  is  following 
regulations  promulgated  by  the  Federal 
Deposit  Insurance  Corporation  prior  to 
the  date  of  the  guidelines.  However,  the 
rule  does  reflect  the  fee  schedule  which 
the  RTC  is  expected  to  adopt  when  it 
issues  its  regulations  in  the  near  future. 
Copies  will  be  provided  at  $.20  per  page, 
and  requestors  will  be  charged  $12.50 
per  hour  for  clerical  time  and  $30.00  per 
hour  for  professional  time  for  searches. 
Computer  time  will  be  charged  at  the 
actual  direct  cost  of  providing  the 
service. 

The  rule  also  sets  forth  factors  to  be 
considered  in  determining  whether  to 
waive  or  reduce  fees.  Requests  for 
waivers  or  reduction  must  be  in  writing 
and  address  the  six  factors. 

Request  for  Public  Conunent 

The  RTC  OIG  is  seeking  comments  on 
all  aspects  of  the  interim  rule. 
Comments  will  be  carefully  reviewed  for 
purposes  of  developing  final  regulations. 

Administrative  Procedure  Act 

The  RTC  OIG  is  adopting  this 
regulation  as  an  interim  final  rule 
effective  upon  publication  in  the  Federal 
Register  without  the  usual  notice-and- 
comment  period  or  delayed  effective 
date  as  provided  for  in  the 
Administrative  Procedure  Act,  5  U.S.C. 
553.  These  requirements  may  be  waived 
for  "good  cause." 

All  RTC  Freedom  of  Information  Act 
requests  are  presently  addressed  by  the 
Office  of  the  Executive  Secretary. 
However,  in  order  to  ensure  that  the 
confidentiality  of  any  informant  is 
protected,  that  sensitive  information 
relating  to  ongoing  audits  and 
investigations  is  protected  from 
premature  disclosure,  and  that  the 
appearance  of  a  lack  of  independence 
on  the  part  of  the  OIG  is  prevented,  the 
OIG  must  have  the  authority  to  control 
release  of  its  files.  The  high  level  of 
public  scrutiny  of  the  work  of  the  RTC 
lends  particular  emphasis  to  the  need  to 
ensure  that  any  employee  or  member  of 
the  public  who  desires  the 
confidentiality  provided  for  under  the 
Inspector  General  Act  (5  U.S.C.  app.) 
will  in  fact  be  protected  to  the  full 
extent  of  that  law.  While  the  current 
system  has  not  resulted  in  any 
disclosure  of  the  identity  of  such  a 
person,  or  any  other  inappropriate 
disclosure  of  information  outside  of  the 
OIG,  there  is  a  need  to  remove  even  the 
perception  that  such  a  disclosure  could 
happen.  Therefore,  this  rule,  which 
would  remove  management  of  RTC  from 
the  process  of  releasing  OIG  records, 
must  be  effective  immediately. 

In  addition,  the  substance  of  much  of 
the  rule,  including  those  portions 


concerning  method  and  timing  of  release 
of  records,  exemption  from  release  of 
records,  and  fees  to  be  charged 
requestors  are  largely  dictated  by 
statute  or  by  OMB  regulations 
promulgated  pursuant  to  statute  and 
already  subject  to  public  comment.  In 
the  case  of  these  portions  of  the  rule,  the 
need  for  public  comment  is  reduced 
since  the  OIG  has  little  discretion  in 
adopting  these  provisions. 

Therefore,  the  benefits  to  the  public  in 
adopting  the  interim  regulations 
outweigh  any  harm  from  the  delay  in 
seeking  public  comment. 

Regulatory  Flexibility  Act 

The  undersigned  hereby  certifies  that 
the  interim  regulations,  and  any  final 
regulations  that  may  be  adopted 
following  comment  on  the  interim 
regulations,  are  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.). 

List  of  Subjects  in  12  CFR  Part  1680 

Freedom  of  information,  Production 
and  disclosure  of  information. 

For  the  reasons  set  out  in  the 
preamble,  the  RTC-OIG  adds  part  1680 
to  title  12,  chapter  XVI  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1680— OFFICE  OF  THE 
INSPECTOR  GENERAL;  DISCLOSURE 
OF  INFORMATION 

Sec. 

1680.1  Purpose  and  scope. 

1680.2  Dennitions. 

1680.3  Requests  for  records. 

1680.4  Initial  response. 

1680.5  Obtaining  publicly  available 
information. 

1680.6  Exemptions  from  disclosure. 

1680.7  Records  produced  upon  request  when 
reasonably  described. 

1680.8  Fees. 

1680.9  Fees  to  be  charged — categories  of 
requesters. 

1680.10  Review  of  records,  charges  for 
unsuccessful  searches,  aggregating 
requests  and  waiving  or  reducing  fees. 

1680.11  Charges  for  interest:  utilization  of 
Debt  Collection  Act. 

1680.12  Advance  payments. 

1680.13  Time  limitations. 

1680.14  Authority  to  release  records  or 
copies. 

1680.15  Authority  to  deny  requests  for 
records  and  form  of  denial. 

1680.16  Effect  of  denial  of  request. 

1680.17  Appeals  from  denials  of  initial 
request. 

Authority:  5  U.S.C.  552:  5  U.S.C.  App.:  12 
U.S.C.  1441a(b). 

§  1680.1    Purpose  and  scope. 

(a)  This  part  contains  the  regulations 
of  the  Office  of  the  Inspector  General  of 


the  Resolution  Trust  Corporation 
("RTC")  which  implement  the  Freedom 
of  Information  Act,  as  amended  (5 
U.S.C.  522).  This  part  also  informs  the 
pubUc  how  to  request  records  and 
information  from  the  Office  of  the 
Inspector  General  and  explains  the 
appeal  procedure  that  may  be  used  if  a 
request  is  denied. 

(b)  Regulations  governing  disclosure 
of  information  by  all  offices  within  the 
RTC  other  than  the  Office  of  the 
Inspector  General  are  published  in  part 
309  of  this  title. 

§1680.2    Definitions. 

(a)  Inspector  General  means  the 
Inspector  General  or  Deputy  Inspector 
General  of  the  Resolution  Trust 
Corporation  (RTC). 

(b)  Office  of  the  Inspector  General 
means  Office  of  the  Inspector  General  of 
the  RTC. 

(c)  Person  includes  corporations  and 
organizations  as  well  as  individuals. 

(d)  Record  includes  records,  files, 
documents,  reports,  correspondence, 
books,  and  accounts,  or  any  portion 
thereof. 

(e)  Request  means  a  written  request 
for  records  made  pursuant  to  the 
Freedom  of  Information  Act  and  this 
part. 

(f)./?7'C  means  Resolution  Trust 
Corporation. 

§  1680.3    Requests  for  records. 

(a)  A  request  for  Office  of  Inspector 
General  records  must  be  made  in 
writing.  The  request  should  be 
addressed  to:  Office  of  the  Inspector 
General,  Resolution  Trust  Corporation, 
801  17th  Street.  NW..  Washington.  DC 
20434-0001. 

(b)  Each  request  must  reasonably 
describe  the  desired  record  including  the 
name,  subject  matter,  and  file  number  or 
date,  where  possible,  so  that  the  record 
may  be  identified  and  located.  The 
request  should  include  the  name, 
address  and  telephone  number  of  the 
requester.  In  order  to  enable  the  Office 
of  the  Inspector  General  to  comply  with 
the  time  limitations  set  forth  in 

§  1680.13,  both  the  envelope  containing 
a  written  request  and  the  letter  itself 
should  clearly  indicate  that  the  letter  is 
a  Freedom  of  Information  Act  request. 

(c)  The  request  must  be  accompanied 
by  the  fee  or  an  offer  to  pay  the  fee  as 
determined  in  §§  1680.8  and  1680.9.  At 
its  discretion,  the  Office  of  the  Inspector 
General  may  require  advance  payment 
in  accordance  with  §  1660.12. 

(d)  Copies  of  available  records  will  be 
produced  as  promptly  as  possible. 
Copying  service  will  be  limited  to  not 
more  than  one  copy  of  any  single  page. 
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Records  which  are  pubKshed.  available 
at  the  public  information  centers  noted 
in  §  1680.5,  or  otherwise  available  for 
sale,  will  not  be  reproduced. 

§16aa4    Inittai  rMpooM. 

The  initial  response  to  approve  or 
deny  a  request  will  be  made  by  one  of 
the  following  individuals:  Assistant 
Inspector  Genera]  for  Audit,  Assistant 
Inspector  General  for  Investigation; 
Assistant  Inspector  General  for  Quality 
Assurance  and  Oversight;  Assistant 
Inspector  General  for  Pobcy,  Planning 
and  Resources;  or  their  designees.  In 
addition,  for  completed  audit  reports 
issued  by  Regional  [nspector  General 
offices,  the  issuing  Regional  Inspector 
General  for  Audit  ('•RIGA")  may  release 
the  completed  report. 

§16805    Obtetoing  ptiMlcty  vnMblt 
information. 

A  listing  of  certain  Federal  Register 
publications  and  publicly  available 
information  is  set  forth  in  12  CFR  part 
309.  In  addition  to  the  informatioa 
centers  listed  there,  the  Resolution  Trust 
Corporation  maintains  the  following 
information  centers: 

Headquarters,  801 17ih  Street  NW.. 

Washington.  DC  20434-0001. 
Southwest  Region,  3500  Maple  Avenue, 

Dallas,  Te.xas  75219. 
North  Central  Region.  7400  West  110th 

Street,  Overland  Park.  Kansas  66210- 

2346. 
Eastern  Region,  245  Peachtree  Center 

Avenue  NE,.  Atlanta,  Georgia  30303. 
Western  Region,  1225  17th  Street— suite 

3200.  Denver.  Colorado  80202. 

§  t680.6    Exwnptfons  from  dl»cio«ur«. 

The  Office  of  the  Inspector  General 
will  produce  reasonably  described 
records  for  which  it  receives  a  request 
under  §  1680.3.  except  for  those  records 
exempt  from  production  under  section 
552fb)  of  the  Freedom  of  Information 
Act.  The  classes  of  records  falling 
within  the  exemptions  are  those 
pertaining  to  matters  that  are: 

(a)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy,  and 
are  in  fact  properly  classified  pursuant 
to  such  Executive  Order 

(b)  Related  solely  to  the  internal 
personnel  rules  and  practices  of  the 
RTC; 

(c)  Specifically  exempted  from 
disclosure  by  statute,  provided  that  such 
statute  requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
maimer  as  to  leave  no  discretion  on  the 
issue,  or  estabhshes  particular  criteria 
for  withholding  or  refers  to  particular 
types  of  matter»  to  be  withheld; 


(d)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(e)  Inter-agency  or  intra-agency 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  party  other 
than  an  agency  in  litigation  with  the 
RTC; 

(f)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  dearly  urtwarranted 
invasion  of  personal  privacy; 

(g)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(1)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(2)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

f3)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(4)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  ctMifidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  instituHon  which  furnished 
information  on  a  confidential  basis,  and. 
in  the  case  of  a  record  or  informaticoi 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidential  source; 

(5)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enfcNx^enient 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(6)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual; 

(h)  Contained  in  or  related  to 
examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  ot  or  for 
the  use  of  the  RTC  or  any  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions;  or 

(i)  Geological  and  geophysical 
information  and  data,  including  maps 
concerning  wells. 

Any  reasonably  8«gregable  portion  of  a 
record  shall  be  provided  to  any  person 
requesting  such  record  after  deletion  of 
the  portions  that  are  exempt  under  this 
section. 

§  1680.7    Records  produced  upon  raqumt 
wiMfi  raasomtoty  dMcrtlMd. 

(a)  When  a  request  is  made  which 
reasonably  describes  a  record  of  the 
Office  of  the  Inspector  General  which 
has  been  stored  in  the  National 
Archives  or  other  record  center  of  the 


General  Services  Administration,  the 
record  will  be  requested  by  the  Office  of 
the  Inspector  General  if  it  otherwise 
would  be  available  under  this  part 

(b)  Reasonable  effort  will  be  made  to 
make  a  record  in  use  by  the  staff  of  the 
Office  of  the  Inspector  General 
available  when  requested  if  it  otherwise 
would  be  available  under  this  part,  but 
availability  will  be  deferred  to  the 
extent  necessary  to  avoid  significant 
interference  with  the  business  of  the 
Office  of  the  Inspector  General. 

§1680.8    Fees. 

(a)  Copies  of  records.  Requestors  will 
be  charged  $0.20  per  page  for  copies  of 
documents  up  to  11"  X14".  For  copies 
prepared  by  computer,  such  as  tapes  or 
printouts,  requestors  will  be  charged  the 
actual  cost,  including  operator  time,  of 
production  of  the  copy.  For  other 
methods  of  reproduction  or  duplication, 
the  requestor  will  be  charged  the  actual 
direct  cost  of  producing  the  document[8) 

(b)  Manual  searches  for  records. 
Wherever  feasible,  the  requestor  will  be 
charged  at  the  salary  ratefs)  (i.e.  basic 
rate  of  pay  plus  16  percent)  of  the 
employee(s)  making  the  search. 
However,  where  a  homogeneous  class  of 
personnel  is  used  exclusively  in  a  search 
(e.g.  all  administrative/clerical,  or  all 
professional/executive),  the  requestor 
will  be  charged  $12.50  per  hour  for 
clerical  time  and  $30.00  per  hour  for 
professional  time.  Chai^ges  for  search 
time  less  than  full  hour  will  be  billed  by 
five-minute  segments. 

(c)  Computer  searches  for  records. 
The  requestor  will  be  charged  at  the 
actual  direct  cost  of  providing  the 
service.  This  will  include  the  cost  of 
operating  the  central  processing  unit  for 
that  portion  of  operating  time  that  is 
directly  attributable  to  searching  for 
records  responsive  to  a  FOIA  request 
and  operator/programmer  salary 
apportionable  to  the  search. 

(d)  Contract  services.  The  Office  of 
the  Inspector  General  may  contract  with 
private  sector  sources  to  locate, 
reproduce  and  disseminate  records  in 
response  to  FOIA  requests  when  that  is 
the  most  efficient  and  least  costly 
method.  When  doing  so,  however,  the 
Office  of  the  Inspector  General  will 
ensure  that  the  ultimate  cost  to  the 
requester  is  no  greater  than  it  would  be 
if  the  Office  of  the  Inspector  General 
itself  bad  performed  these  tasks.  In  no 
case  will  there  be  contracted  out 
responsibilities  which  the  FOIA 
provides  that  an  Agency  alone  may 
discharge,  such  as  determining  the 
applicability  of  an  exemption,  or 
determine  whether  to  waive  or  reduce 
fees. 


(e)  Restrictions  on  assess 
With  the  exception  of  requt 
documents  for  commercial 
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(f)  Payment  of  fees.  Payn 
under  this  Part  shall  be  mai 
by  U.S.  money  order  or  by  ( 
check  payable  to  the  Treasi 
United  States. 

(g)  Definitions.  As  used  ii 
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General  Services  Administration,  the 
record  will  be  requested  by  the  Office  of 
the  Inspector  General  if  it  otherwise 
would  be  available  under  ffiis  part 

(b)  Reasonable  effort  will  be  made  to 
make  a  record  in  use  by  the  staff  of  the 
Office  of  the  Inspector  General 
available  when  requested  if  it  otherwise 
would  be  available  under  this  part,  but 
availability  will  be  deferred  to  the 
extent  necessary  to  avoid  significant 
interference  with  the  business  of  the 
Office  of  the  Inspector  General. 

§1680.8    Fees. 

(a)  Copies  of  records.  Requestors  will 
be  charged  $0.20  per  page  for  copies  of 
documents  up  to  11"X14".  For  copies 
prepared  by  computer,  such  as  tapes  or 
printouts,  requestors  will  be  charged  the 
actual  cost,  including  operator  time,  of 
production  of  the  copy.  For  other 
methods  of  reproduction  or  duplication, 
the  requestor  will  be  charged  the  actual 
direct  cost  of  producing  the  document[s) 

(b)  Manual  searches  for  records. 
Wherever  feasible,  the  requestor  will  be 
charged  at  the  salary  rate(s)  (i.e.  basic 
rate  of  pay  plus  16  percent)  of  the 
empioyee(s)  making  the  search. 
However,  where  a  homogeneous  class  of 
personnel  is  used  exclusively  in  a  search 
(e.g.  all  administrative/clerical,  or  all 
professional/executive),  the  requestor 
will  be  charged  $12.50  per  hour  for 
clerical  time  and  $30.00  per  hour  for 
professfonaF  time.  Charges  for  search 
time  less  than  full  hour  will  be  billed  by 
five-minute  segments. 

(c)  Computer  searches  for  records. 
The  requestor  will  be  charged  at  the 
actual  direct  cost  of  providing  the 
service.  This  will  include  the  cost  of 
operating  the  central  processing  unit  for 
that  portion  of  operating  time  that  is 
directly  attributable  to  searching  for 
records  responsive  to  a  FOIA  request 
and  operator/programmer  salary 
apportionable  to  the  search. 

(d)  Contract  services.  The  Office  of 
the  Inspector  General  may  contract  with 
private  sector  sources  to  locate, 
reproduce  and  disseminate  records  in 
response  to  FOIA  requests  when  that  is 
the  most  efficient  and  least  costly 
method.  When  doing  so>  however,  the 
Office  of  the  Inspector  General  will 
ensure  that  the  ultimate  co^t  to  the 
requester  is  no  greater  than  it  would  be 
if  the  Office  of  the  Inspector  General 
itself  had  performed  these  tasks.  In  no 
case  will  there  be  contracted  out 
responsibilities  which  the  FOIA 
provides  that  an  Agency  alone  may 
discharge,  such  as  determining  the 
applicability  of  an  exemption,  or 
determine  whether  to  waive  or  reduce 
fees. 


(e)  Restrictions  on  assessing  fees. 
With  the  exception  of  requesters  seeking 
documents  for  commercial  use,  the  first 
100  pages  of  duplication  and  the  first 
two  hours  of  search  time  will  be 
provided  without  charge.  For  non- 
commercial use  requesters,  the  Office  of 
the  Inspector  General  will  not  begin  to 
assess  fees  until  after  the  free  search 
and  reproduction  have  been  provided. 
No  charge  will  be  assessed  non- 
commercial use  requesters  when  the 
search  time  and  reproduction  costs,  over 
and  above  the  free  search  time  and 
reproduction  allocation,  totals  no  more 
than  $5.00.  "Search  time"  in  this  context 
is  based  on  manual  search.  To  apply 
this  term  to  searches  made  by  computer, 
the  Office  of  the  Inspector  General  will 
determine  the  hourly  cost  of  operating 
the  central  processing  unit  and  the 
operator's  hourly  salary  plus  16  percent. 
When  the  cost  of  the  search  (including 
the  operator  time  and  the  cost  of 
operating  the  computer  to  process  a 
request)  equals  the  equivalent  dollar 
amount  of  two  hours  of  the  salary  of  the 
person  performing  the  search,  i.e.  the 
operator,  the  Office  of  the  Inspector 
General  will  begin  assessing  charges  for 
computer  search. 

(f)  Payment  of  fees.  Payment  of  fees 
under  this  Part  shall  be  made  in  cash  or 
by  U.S.  money  order  or  by  certified  bank 
check  payable  to  the  Treasurer  of  the 
United  States. 

(g)  Definitions.  As  used  in  this  part: 

(1)  Direct  costs  means  those 
expenditures  actually  incurred  in 
searching  for  and  duplicating  (and  in  the 
case  of  commercial  requesters, 
reviewing)  documents  to  respond  to  a 
FOIA  request.  Direct  costs  include,  for 
example,  the  salary  of  the  employee 
performing  the  work  (the  basic  rate  of 
pay  for  the  employee  plus  16  percent  of 
that  rate  to  cover  benefits)  and  the  cost 
of  operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space,  and 
heating  or  lighting  the  facility  in  which 
the  records  are  stored. 

(2)  Search  includes  all  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-by-line  identification  of  material 
within  documents.  Such  activity  is 
distinguished  from  review  of  material  in 
order  to  determine  whether  the  material 
is  exempt  from  disclosure. 

(3)  Duplication  means  the  process  of 
making  a  copy  of  a  document  necessary 
to  respond  to  a  FOLA  request.  Such 
copies  can  take  the  form  of  paper  copy, 
microform,  audio-visual  materials,  or 
machine  readable  documentation  (e.g., 
magnetic  tape  or  disk),  among  others. 

(4)  Review  means  the  process  of 
examining  a  document  located  in 


response  to  a  request  to  determine 
whether  any  portion  of  it  may  be 
withheld,  excising  portions  to  be 
withheld  and  otherwise  preparing  the 
document  for  release.  Review  does  not 
include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

§  1680.9    Fees  to  be  charged— categories 
of  requesters. 

There  are  four  categories  of  FOIA 
requesters:  Commercial  use  requesters: 
educational  and  non-commercial 
scientific  institutions;  representatives  of 
the  news  media;  and  all  other 
requesters.  Specific  levels  of  fees  are 
prescribed  for  each  of  these  categories. 

(a)  Commercial  use  requesters.  (1) 
The  Office  of  the  Inspector  General  will 
assess  charges  which  recover  the  full 
direct  costs  of  searching  for.  reviewing 
for  release,  and  duplicating  records 
sought  for  commercial  use.  Commercial 
use  requesters  are  not  entitled  to  free 
search  time  or  free  pages  of 
reproduction  of  documents. 

(2)  Commercial  use  refers  to  a  request 
from,  or  on  behalf  of,  one  who  seeks 
information  for  a  use  or  purpose  that 
furthers  the  commercial,  trade,  or  profit 
interest  of  the  requester  or  the  person  on 
whose  behalf  the  request  is  made.  In 
determining  whether  a  requester 
properly  belongs  in  this  category,  the 
Office  of  the  Inspector  General  must 
determine  the  use  to  which  a  requester 
will  put  the  documents  requested. 
Moreover,  where  there  is  reasonable 
cause  to  doubt  the  use  to  which  a 
•requester  will  put  the  records  sought,  or 
where  that  use  is  not  clear  from  the 
request  itself,  the  Office  of  the  Inspector 
General  will  seek  additional 
clarification  before  assigning  the  request 
to  a  specific  category. 

(b)  Educational  and  non-commercial 
scientific  institution  requesters.  (1)  The 
Office  of  the  Inspector  General  will 
provide  documents  to  educational  and 
non-commercial  scientific  institutions 
for  the  cost  of  reproduction  alone, 
excluding  charges  for  the  first  100  pages. 
To  be  eligible  for  inclusion  in  this 
category,  requesters  must  show  that  the 
request  is  being  made  as  authorized  by 
and  under  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  a  commercial  use,  but  are 
sought  for  furtherance  of  scholarly  (if 
the  request  is  from  an  educational 
institution)  or  scientific  (if  the  request  is 
from  a  non-commercial  scientific 
institution)  research. 

(2)  Educational  institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  or  graduate 
higher  education,  an  institution  of 


professional  education,  and  an 
institution  of  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research. 

(3)  Non-commercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis  as 
that  term  is  referenced  in  §  1680.9(a]  and 
which  is  operated  solely  for  the  purpose 
of  conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(c)  Requesters  who  are 
representatives  of  the  news  media.  (1) 
The  Office  of  the  Inspector  General  will 
provide  documents  to  representatives  of 
the  news  media  for  the  cost  of 
reproduction  alone,  excluding  charges  of 
the  first  100  pages.  In  reference  to  this 
class  of  requester,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  a  request  that  is  for  a 
commercial  use. 

(2)  Representative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news 
to  the  public.  The  term  "news"  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large,  and  publishers  of  periodicals  (but 
only  in  those  instances  when  they  can 
qualify  as  disseminators  of  "news")  who 
make  their  products  available  for 
purchase  or  subscription  by  the  general 
public.  "Freelance"  journalists  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it.  A 
publication  contract  would  be  the 
clearest  proof  but  the  Office  of  the 
Inspector  General  may  also  look  to  the 
past  publication  record  of  a  requester  in 
making  this  determination, 

(d)  All  other  requesters.  The  Office  of 
the  Inspector  General  will  charge 
requesters  who  do  not  fit  into  any  of  the 
categories  above  fees  which  recover  the 
full  reasonable  direct  cost  of  searching 
for  and  reproducing  records  that  are 
responsive  to  the  request,  except  that 
the  first  100  pages  of  reproduction  and 
the  first  two  hours  of  search  time  shall 
be  furnished  without  charge.  Requests 
from  individuals  for  records  about 
themselves  filed  in  Office  of  Inspector 
General  systems  of  records  will  be 
treated  under  the  fee  provisions  of  the 
Privacy  Act  of  1974  which  permit  fees 
only  for  reproduction. 
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§1680.10    R»v««w  of  records,  chargM  for 
unsuccsMful  March**,  agjfTegatlng 
requests  and  waiving  or  reducing  fees. 

(a)  Review  of  records.  Only  requesters 
who  are  seeking  ciocuments  for 
commercial  use  may  be  charged  for  the 
time  spent  reviewing  records  to 
determine  whether  they  are  exempt 
from  mandatory  disclosure.  Charges 
may  be  assessed  only  for  the  initial 
review;  i.e.,  the  review  undertaken  the 
first  time  the  Office  of  the  Inspector 
General  analyzes  the  applicability  of  a 
specific  exemption  to  a  particular  record 
or  portion  of  a  record.  The  Office  of  the 
Inspector  General  will  not  charge  for 
review  at  the  administrative  appeal 
level  of  an  exemption  already  applied. 
However,  records  or  portions  of  records 
withheld  in  full  under  an  exemption 
which  is  subsequently  determined  not  to 
apply  may  be  reviewed  again  to 
determine  the  applicability  of  other 
exemptions  not  previously  considered. 
The  cost  for  such  a  subsequent  review 
would  be  properly  assessable.  Review 
time  will  be  assessed  at  the  same  rates 
established  for  search  time  in  §  1680.a 

(b)  Charges  for  unsuccessful  searches. 
Generally  no  charge  for  search  time  will 
be  assessed  when  the  records  requested 
are  not  found  or  when  the  records 
located  are  withheld  as  exempt 
However,  if  the  requester  has  been 
notified  or  the  estimated  cost  of  the 
search  lime  and  has  been  advised 
specifically  that  the  requested  records 
may  not  exist  or  may  be  withheld  as 
exempt,  fees  shall  be  charged. 

(c)  Aggregating  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time,  each  seeking  portions  of  a 
document  or  documents,  solely  in  order 
to  avoid  payment  of  fees.  When  the 
Office  of  the  Inspector  General 
reasonably  believes  that  a  requester  or 
group  of  requesters  acting  in  concert  is 
attempting  to  evade  the  assessment  ot 
fees,  it  may  aggregate  any  such  requests 
and  charge  accordingly. 

(d)  Waiving  or  reducing  fees.  The 
Office  of  the  Inspector  General  shall 
furnish  ciocuments  without  charge  or  at 
reduced  charge  if  disclosure  of  the 
information  is  in  the  puWic  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 
The  official  authorized  to  grant  access  to 
records  may  waive  or  reduce  the 
applicable  fee  where  requested  in 
writing.  The  determinatioo  not  to  waive 
or  reduce  the  fee  will  be  subject  to 
administrative  review  as  provided  in 

S  1680.17  after  the  decision  on  the 
request  for  access  has  been  made.  Six 
factors  shall  be  used  in  determining 


whether  the  requirements  for  a  fee 
waiver  or  reduction  are  met.  Each 
request  for  a  waiver  or  reduction  in  fees 
must  provide  information  addressing  the 
six  factors.  The  factors  are  as  follows: 

(1)  The  subject  of  the  request 
Whether  the  subject  of  the  requested 
records  concerns  "the  operations  or 
activities  of  the  government"; 

(2)  The  informative  value  of  the 
information  to  be  disclosed.  Whether 
the  disclosure  is  "likely  to  contribute"  to 
an  understanding  of  government 
operations  or  activities;. 

(3)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure.  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding"; 

(4)  The  significance  of  the 
contribution  to  public  understanding. 
Whether  the  disclosure  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  government  operations 
or  activities; 

(5)  The  existence  and  magnitude  of  a 
commercial  interest.  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and  if  so 

(6)  The  primary  interest  in  disclosure. 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  m  comparison  with 
the  public  interest  in  disclosure,  that 
disclosure  is  "primarily  in  the 
commercial  interest  of  the  requester.** 

}  18*0.11    Charges  for  Interest;  uttfiuthm 
of  Debt  Collection  Act 

(a)  Charging  interest.  The  Office  of 
the  Inspector  General  will  begin 
assessing  interest  charges  on  an  unpaid 
bill  starting  on  the  31st  day  following 
the  day  on  which  the  billing  was  sent.  A 
fee  payment  received  by  the  Office  of 
the  Inspector  General,  even  if  no! 
processed,  will  suffice  to  stay  the 
accrual  of  interest.  Interest  will  be  at  the 
rate  prescribed  in  section  3717  of  title  31 
U.S.C.  and  will  accrue  from  the  date  of 
the  billing. 

fb)  Use  of  the  Debt  Collection  Act  of 
1982.  When  a  requester  has  failed  to  pay 
a  fee  charged  in  a  timely  fashion  [ie.. 
within  30  days  of  the  date  of  the  billing), 
the  Office  of  the  Inspector  General  may, 
under  the  authority  of  the  Etebt 
Collection  Act,  use  consumer  reporting 
agencies  and  collection  agencies,  where 
appropriate,  to  recover  the  indebtedness 
owed. 

91680.12    Advance  payments. 

(a)  The  Office  of  the  Inspector 
General  may  not  require  a  requester  to 
make  an  advance  payment.  I.e.,  payment 


before  work  is  commenced  or  continued 
on  a  request,  unless: 

(1)  The  Office  of  the  Inspector  General 
estimates  or  determines  that  allowable 
charges  that  a  requester  may  be 
required  to  pay  are  likely  to  exceed 
$250.  In  that  event,  the  Office  of  the 
Inspector  General  will  notify  the 
requester  of  the  likely  cost  and  obtain 
satisfactory  assurance  of  full  payment 
where  the  requester  has  a  history  of 
prompt  payment  of  FOIA  fees,  or  require 
an  advance  payment  of  an  amount  up  to 
the  full  estimated  charges  in  the  case  of 
a  requester  vdth  no  history  of  payment; 
or 

(2)  Where  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  (i.e.,  within  30  days  of  the  date 
of  the  billing),  the  Office  of  the  Inspector 
General  may  require  the  requester  to 
pay  the  full  amount  owed  or 
demonstrate  that  the  fees  have  in  fact, 
been  paid,  and  to  make  an  advance 
payment  of  the  full  amount  of  the 
estimated  fee  before  the  Office  of  the 
Inspector  General  begins  to  process  a 
new  request  or  a  pending  request  ft-om 
that  requester. 

(b)  When  the  Office  of  the  Inspector 
General  acts  under  paragraph  (a)(1)  or 
(a)(2)  of  this  section,  the  administrative 
time  limits  prescribed  in  the  FOIA.  5 
U.S.C  552(a)(6).  (i.e..  10  working  days 
from  receipt  of  initial  requests  and  20 
working  days  from  receipt  of  appeals 
from  initial  denial,  plus  permissible 
extensions  of  these  time  limits)  will 
begin  only  after  the  fee  payments 
described  above  have  been  received. 

(c)  Where  it  is  anticipated  that  either 
the  duplication  fee  individually,  the 
search  fee  individually,  or  a 
combination  of  the  two  exceeds  $25.00 
over  and  above  the  free  search  time  and 
duplication  costs,  where  applicable,  and 
the  requesting  party  has  not  indicated  in 
advance  a  willingness  to  pay  such 
anticipated  fee,  the  requesting  party 
shall  be  promptly  informed  of  the 
amount  of  the  anticipated  fee  or  such 
portion  thereof  as  can  readily  be 
estimated.  The  notification  shall  offer 
the  requesting  party  the  opportimity  to 
confer  for  the  purpose  of  reformulating 
the  request  so  as  to  meet  that  party's 
needs  at  a  reduced  cost. 

S  1680.13    Time  Hmttations. 

(a)  Upon  receipt  of  a  request  for 
records,  the  Assistant  Inspector  General 
for  RIGA  listed  in  J  1680.4,  as 
appropriate,  will  determine  within  ten 
working  days  whether  to  grant  the 
request.  The  appropriate  Assistant 
Inspector  General  or  RIGA  will  notify 
the  requester  immediately  in  writing  of 
the  determination,  and.  if  the 


determination  is  to  deny  all  c 
of  the  request  the  reasons  fo 
determination  and  the  right  c 
person  to  appeal  an  adverse 
determination  to  the  Inspectc 
of  the  RTC. 

(b)  The  time  of  receipt  for  ] 
a  request  is  the  time  it  is  rece 
appropriate  office  for  review 
request  is  misdirected  by  the 
the  Office  of  the  Inspector  G< 
RTC  official  who  receives  th< 
will  promptly  refer  it  to  the  a 
office.  The  time  allowed  for  r 
will  not  begin  to  run  until  rec 
appropriate  office. 

(c)  A  determination  with  n 
appeal  of  an  initial  denial  to. 
Inspector  General  under  §  16 
be  made  within  20  working  d 
receipt  and  will  be  communit 
immediately  to  the  person  re( 
review. 

(d)  If  the  Office  of  Inspecto 
grants  the  request  for  records 
records  will  be  made  availab 
to  the  requester. 

(e)  In  unusual  circumstanci 
specified  in  this  paragraph  tl 
limits  prescribed  in  this  sectii 
extended.  Any  extension  will 
writing  to  the  requester  and  \ 
reasons  for  the  extension  anc 
on  which  the  disposition  of  tl 
will  be  sent  No  extension  wi 
more  than  ten  working  days, 
this  paragraph,  "unusual  circi 
means  (but  only  to  the  extent 
for  the  proper  processing  of  tl 
particular  request)  that  there 

(1)  To  search  for  and  collec 
requested  records  from  field  I 
other  estabhshments  that  are 
from  the  office  processing  th€ 

(2)  To  search  for,  collect  ai 
appropriately  examine  a  volu 
amount  of  separate  and  distu 
which  are  demanded  in  a  sinj 
or 

(3)  For  consultation,  which 
conducted  with  all  practicabl 
with  another  office  having  a  s 
interest  in  the  determination  i 
request  or  among  two  or  mon 
the  Office  of  the  Inspector  Ge 
having  a  substantial  interest  i 
subject  matter  of  the  request 

(f)  Review  of  requests  may 
discontinued  until: 

(1)  Appropriate  advance  pa 
received; 

(2)  Agreement  to  bear  estin 
is  received;  or 

(3)  A  determination  is  madt 
request  for  waiver  or  reductic 
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before  work  is  commenced  or  continued 
on  a  request,  unless: 

(1)  The  Office  of  the  Inspector  General 
estimates  or  determines  that  allowable 
charges  that  a  requester  may  be 
required  to  pay  are  likely  to  exceed 
$250.  In  that  event,  the  Office  of  the 
Inspector  General  will  notify  the 
requester  of  the  likely  cost  and  obtain 
satisfactory  assurance  of  full  payment 
where  the  requester  has  a  history  of 
prompt  payment  of  FOIA  fees,  or  require 
an  advance  payment  of  an  amount  up  to 
the  full  estimated  charges  in  the  case  of 
a  requester  vfith  no  history  of  payment; 
or 

(2)  Where  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  (i.e..  within  30  days  of  the  date 
of  the  billing),  the  Office  of  the  Inspector 
General  may  require  the  requester  to 
pay  the  full  amount  owed  or 
demonstrate  that  the  fees  have  in  fact, 
been  paid,  and  to  make  an  advance 
payment  of  the  full  amount  of  the 
estimated  fee  before  the  Office  of  the 
Inspector  General  begins  to  process  a 
new  request  or  a  pending  request  from 
that  requester. 

(b)  When  the  Office  of  the  Inspector 
General  acts  under  paragraph  (a)(1)  or 
(a)(2)  of  this  section,  the  administrative 
time  limits  prescribed  in  the  FOIA.  5 
U.S.C  552(a)(6).  (i.e..  10  working  days 
from  receipt  of  initial  requests  and  20 
working  days  from  receipt  of  appeals 
from  initial  denial,  plus  permissible 
extensions  of  these  time  limits)  will 
begin  only  after  the  fee  payments 
described  above  have  been  received. 

(c)  Where  it  is  anticipated  that  either 
the  duplication  fee  individually,  the 
search  fee  individually,  or  a 
combination  of  the  two  exceeds  $25.00 
over  and  above  the  free  search  time  and 
duplication  costs,  where  applicable,  and 
the  requesting  party  has  not  indicated  in 
advance  a  willingness  to  pay  such 
anticipated  fee.  the  requesting  party 
shall  be  promptly  informed  of  the 
amount  of  the  anticipated  fee  or  such 
portion  thereof  as  can  readily  be 
estimated.  The  notification  shall  offer 
the  requesting  party  the  opportunity  to 
confer  for  the  purpose  of  reformulating 
the  request  so  as  to  meet  that  party's 
needs  at  a  reduced  cost. 

S  1680.13    Tim*  Hmttatiora. 

(a)  Upon  receipt  of  a  request  for 
records,  the  Assistant  Inspector  General 
for  RIGA  listed  in  J  1680.4,  as 
appropriate,  will  determine  within  ten 
working  days  whether  to  grant  the 
request.  The  appropriate  Assistant 
Inspector  General  or  RIGA  will  notify 
the  requester  immecb'ately  in  writing  of 
the  determination,  and.  if  the 


determination  is  to  deny  all  or  a  portion 
of  the  request  the  reasons  for  the 
determination  and  the  right  of  the 
person  to  appeal  an  adverse 
determination  to  the  Inspector  General 
of  the  RTC. 

(b)  The  time  of  receipt  for  processing 
a  request  is  the  time  it  is  received  by  the 
appropriate  office  for  review.  If  a 
request  is  misdirected  by  the  requester, 
the  Office  of  the  Inspector  General  or 
RTC  official  who  receives  the  request 
will  promptly  refer  it  to  the  appropriate 
office.  The  time  allowed  for  response 
will  not  begin  to  run  until  receipt  by  the 
appropriate  office. 

(c)  A  determination  with  respect  to  an 
appeal  of  an  initial  denial  to  the 
Inspector  General  under  §  1680.17  will 
be  made  within  20  working  days  after 
receipt  and  will  be  communicated 
immediately  to  the  person  requesting 
review. 

(d)  If  the  Office  of  Inspector  General 
grants  the  request  for  records,  the 
records  will  be  made  available  promptly 
to  the  requester. 

(e)  In  unusual  circumstances  as 
specified  in  this  paragraph,  the  time 
limits  prescribed  in  this  section  may  be 
extended.  Any  extension  will  be  in 
writing  to  the  requester  and  will  include 
reasons  for  the  extension  and  the  date 
on  which  the  disposition  of  the  request 
will  be  sent.  No  extension  will  be  for 
more  than  ten  working  days.  As  used  in 
this  paragraph,  "unusual  circumstances" 
means  (but  only  to  the  extent  necessary 
for  the  proper  processing  of  the 
particular  request)  that  there  is  a  need: 

(1)  To  search  for  and  collect  the 
requested  records  from  field  facilities  or 
other  estabhshments  that  are  separate 
from  the  office  processing  the  request;  or 

(2)  To  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request: 
or 

(3)  For  consultation,  which  shall  be 
conducted  with  all  practicable  speed, 
with  another  office  having  a  substantial 
interest  in  the  determination  of  the 
request  or  among  two  or  more  offices  of 
the  Office  of  the  Inspector  General 
having  a  substantial  interest  in  the 
subject  matter  of  the  request 

(f)  Review  of  requests  may  be 
discontinued  until: 

(1)  Appropriate  advance  payment  is 
received; 

(2)  Agreement  to  bear  estimated  costs 
is  received;  or 

(3)  A  determination  is  made  on  a 
request  for  waiver  or  reduction  of  fees. 


§  1680.14    Auttwrtty  to  r«(MM  rtcerdt  or 
copiM. 

Any  Assistant  Inspector  General 
listed  in  S  1680.4.  or  designee,  is 
authorized  to  release  any  record  (or 
copy)  pertaining  to  activities  for  which 
he  or  she  has  primary  responsibility, 
unless  disclosure  is  clearly 
inappropriate  under  this  part.  Any  RIGA 
listed  in  §  1680.4  may  release  completed 
audit  reports  issued  by  that  RIGA. 
Records  for  which  another  officer  has 
primary  responsibility  may  not  be 
released  by  an  authorized  person 
without  the  consent  of  the  officer  or  his 
or  her  designee. 

§1680.1S    Aultwrlty  to  (tony  raquMts  for 
records  and  form  of  dwttaL 

TTie  Assistant  Inspectors  General 
described  in  5  1680.4,  or  designee,  may  , 
deny  a  request  for  a  record.  Any  denial 
will: 

(a)  Be  in  writing; 

(b)  State  simply  the  reasons  for  the 
denial; 

(c)  State  that  the  denial  may  be 
appealed  to  the  Inspector  General; 

(d)  Set  forth  the  steps  for  appealing 
consistent  with  §  1680.17;  and 

(e)  Be  signed  by  the  Assistant 
Inspector  General  responsible  for  the 
denial. 

§168ai6    Effect  of  dental  of  request 

Denial  of  a  request  shall  terminate  the 
authority  of  the  Assistant  Inspector 
General  to  released  or  disclose  the 
requested  record,  which  thereafter  may 
not  be  made  available  except  with 
express  authorization  of  the  Inspector 
General. 

§1680.17    Appeeie  from  denials  of  Inffiai 
requests. 

(a)  A  person  whose  initial  request  for 
records  under  this  Part  has  been  denied, 
either  in  part  or  in  whole,  has  the  right 
to  appeal  the  denial  to  the  Inspector 
General  within  30  business  days  of  the 
issuance  of  the  vmtten  denial. 

(b)  Appeals  of  initial  denials  must  be 
in  wnting,  addressed  to  the  Office  of  the 
Inspector  General,  Resolution  Trust 
Corporation,  801 17th  Street,  NW., 
Washington,  DC  20434-0001,  and  shall 
contain  the  following: 

(1)  A  copy  of  the  initial  request; 

(2)  A  copy  of  the  written  denial  issued 
under  S  1680.15;  and 

(3)  A  statement  of  the  circumstances, 
reasons,  additional  relevant  information 
or  arguments  advanced  in  support  of 
disclosure  of  the  documents  requested. 

(c)  The  Inspector  General  will  issue  a 
written  determination  within  20 
business  days  after  receipt  of  the  appeal 
by  the  Office  of  the  Inspector  General 
unless  extended  pursuant  to 


§  1680.13(e).  This  determination  will 
constitute  final  agency  action.  The 
Inspector  General  will  obtain  the 
concurrence  of  the  Counsel  to  the 
Inspector  General  with  respect  to 
determinations  concerning  information, 
records,  or  other  documents  developed 
or  originated  by  the  Office  of  the 
Inspector  General.  The  Inspector 
General  will  obtain  the  concurrence  of 
the  RTC  Special  Council  with  respect  to 
determinations  concerning  other 
records. 

(d)  The  time  of  receipt  for  processing 
of  an  appeal  is  the  time  it  is  received  by 
the  Inspector  General  of  the  RTC.  If  the 
appeal  is  misdirected  by  the  requester 
and  is  received  by  one  other  than  the 
Inspector  General,  the  RTC  official  who 
receives  the  appeal  will  forward  it 
promptly  to  the  Inspector  General  at  the 
time  of  receipt  The  time  allowed  for 
response  wiU  not  begin  to  run  until 
receipt  by  the  Inspector  General. 

(e)  Where  the  determination  is  to 
deny  the  appeal,  in  whole  or  in  part  the 
determination  shall  cite  the  exemption 
relied  upon  to  support  the  denial  and 
shall  inform  the  appealing  requestor  of 
the  right  to  judicial  review  of  the  denial 
under  the  Freedom  of  Information  Act  (5 
U.S.C.  552). 

Dated  at  Washington.  DC.  this  19th  day  of 
July,  1991. 

Office  of  the  Inspector  General. 
|ohn ).  Adair, 

Inspector  General,  Resolution  Trust 

Corporation. 

[FR  Doc.  91-17697  Filed  7-24-91;  &45  am) 

BtUJNQ  COOC  •714-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  91-NM-46-AD;  Amendment  3»- 
7077;  AD  91-15-131 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes. 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  requires 
modification  of  the  inboard  edges  of  the 
rub  strip  on  the  inboard  spoilers.  This 
amendment  is  prompted  by  reports  of 
overwing  escape  slides  damaged  by 
contacting  sharp  comers  on  the  inboard 
spoilers.  This  condition,  if  not  corrected, 
could  render  the  overwing  escape  slides 
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unusable  in  the  event  of  an  emergency 
evacuation. 

DATES:  Effective  August  29. 1991.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations.is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  29. 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW., 
room  8401,  Washington,  DC. 
FOe  FURTHER  INFORMATION  CONTACT: 
Mr.  Jayson  B.  Claar,  Seattle  Aircraft 
Certification  Office.  Airframe  Branch. 
ANM-120S;  telephone  (206)  277-2784. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  767  series  airplanes, 
which  requires  modification  of  the 
inboard  edges  of  the  rub  strip  on  the 
inboard  spoilers,  was  published  in  the 
Federal  Register  on  March  22, 1991  (56 
FR  12130). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  expressed  objection 
to  the  modification  being  mandated  by 
an  airworthiness  directive  (AD).  The 
commenters  based  their  objections  on 
several  reasons:  First,  in  all  three 
occurrences  of  reported  damage,  the 
slides  were  judged  by  Boeing  to  be 
usable  for  evacuation,  since  a  slide  is 
usable  even  with  one  of  its  two 
chambers  deflated;  this  contradicts  the 
FAA's  conclusion,  as  stated  in  the 
preamble  to  the  notice,  that  the  subject 
slides  would  be  rendered  unusable 
should  the  slides  be  damaged  through 
contact  with  the  inboard  spoilers. 
Second,  these  commenters  pointed  out 
that  there  have  been  no  reports  of 
failures  of  the  slides  occurring  on  in- 
service  airplanes.  Third,  Boeing  did  not 
issue  the  related  service  bulletin  as  an 
"alert"  service  bulletin,  thus  suggesting 
that  the  problem  was  not  of  such  a 
critical  nature  that  would  warrant  the 
issuance  of  an  AD. 

The  FAA  does  not  concur  with  the 
commenters'  objections.  The  overwing 
slide  is  a  twin  tube  design  and  loss  of 


one  tube  will  not  affect  the  airholding 
ability  of  the  other  tube.  During  the 
development  of  the  overwing  slide,  the 
slide  manufacturer  demonstrated  that 
one  person  per  lane  could  safely 
traverse  the  slide  with  one  tube 
deflated;  however,  the  slide  was  not 
demonstrated  to  meet  the  evacuation 
rate  required  to  evacuate  the  airplane. 
This  is  considered  by  the  FAA  to  be  an 
unsafe  condition.  There  have  been  three 
occurrences  (on  two  airplanes)  of  the 
slide  being  damaged  by  sharp  corners 
on  the  inboard  spoilers,  and  the  FAA 
has  determined  this  condition  is  likely  to 
occur  on  airplanes  that  were  delivered 
prior  to  the  elimination  of  the  sharp 
edges  during  production  at  Boeing. 
Finally,  regardless  of  the  status  assigned 
to  a  service  bulletin  by  the  manufacturer 
(whether  "alert"  or  otherwise),  the  FAA 
reviews  all  service  bulletins  to 
determine  if  an  unsafe  condition  exists 
and  if  the  condition  is  likely  to  occur  in 
other  airplanes  in  the  fleet.  In  this  case, 
the  FAA  has  determined  that  an  unsafe 
condition  exists  and  that  the  condition 
is  likely  to  exist  on  other  airplanes  of 
the  same  type  design. 

Since  the  issuance  of  the  NPRM,  the 
FAA  has  reviewed  and  approved  Boeing 
Service  Bulletin  767-27-0104.  Revision  1. 
dated  May  30. 1991.  This  issue  revises 
the  "Background"  and  "Reason^' 
paragraphs,  makes  reference  to  the 
Notice,  and  updates  the  effectivity  to 
reflect  the  changes  in  airplane 
operators,  but  does  not  change  the 
number  of  airplanes  affected.  The  final 
rule  has  been  revised  to  allow  operators 
to  use  either  the  original  issue  or 
Revision  1  of  the  service  bulletin  as  the 
appropriate  service  information  source. 

After  careful  reivew  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
significantly  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  rule. 

There  are  approximately  298  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  111  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  4  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$24,420. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-15-13.  Boeing:  Amendment  39-7077. 
Docket  No.  91-NM-46-AD. 

Applicability:  Model  767  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  7&7-Z7- 
0104,  dated  November  15, 1990,  certificated  in 
any  category. 

Compliance:  Required  within  the  next  9 
months  after  the  effective  date  of  this  AD, 
unless  previously  accomplished. 

To  prevent  the  overwing  escape  slides  from 
being  damaged  by  sharp  comers  on  the 
inboard  edges  of  the  rub  strip  on  the  inboard 
spoilers,  accomplish  the  following: 

A.  Modify  the  inboard  edges  of  the  rub 
strip  on  the  inboard  spoilers  in  accordance 
with  Boeing  Service  Bulletin  767-27-0104, 
dated  November  IS,  1990,  or  Revision  1, 
dated  May  30. 1991. 

B.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  mny 
be  used  when  approved  by  the  Manager, 


Federal  Registei 

Seattle  Airtn-aft  Certification  Office 
FAA.  Transport  Airplane  Directorai 
Nota:  The  request  should  be  forw 
through  an  FAA  Principal  Maintena 
ln'»pecloT,  who  may  concur  or  comr 
then  send  it  to  the  Manager,  Seattle 

C.  Special  flight  permits  may  be  i 
accordance  with  FAR  21.197  and  21 
operate  airplanes  to  a  base  in  ordei 
comply  with  the  requirements  of  thi 

D.  The  modification  shall  be  don( 
accordance  with  Boeing  Ser\'ice  Bu 
27-0104.  dated  November  15, 1990,  i 
Revision  1.  dated  May  30. 1991.  Thi 
incorporation  by  reference  was  apf 
the  Director  of  the  Federal  Register 
accordance  with  5  U.S.C.  552(a)  an( 
part  51.  Copies  may  be  obtained  frt 
Commercial  Airplane  Group.  P.O.  I 
Seattle,  Washington  98124.  Copies 
inspected  at  the  FAA.  Northwest  W 
Region.  Transport  Airplane  Directc 
Lind  Avenue  SW.,  Renton,  Washin; 
the  Office  of  the  Federal  Register,  1 
Street  NW„  room  8401.  Washingtoi 

This  amendment  (39-7077,  AD  91 
becomes  effective  August  29, 1991. 

Issued  in  Renton.  Washington,  oi 
1991. 

Darrell  M.  Pederson. 
Acting  Manager.  Transport  Airplar 
Directorate.  Aircraft  Certification  i 
|FR  Doc.  91-17B52  Filed  7-24-91;  8: 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  COMMERC 

Bureau  of  Export  Administral 

15  CFR  Parts  771  and  774 

(Docket  No.  910762-1162] 

Establishment  of  General  Uci 
SAFEGUARDS 

agency:  Bureau  of  Export 
Administration,  Commerce. 

action:  Final  rule. 

summary:  The  Bureau  of  Expo 
Administration  is  amending  th 
Administration  Regulations  (E 
establishing  a  new  General  Lie 
designated  SAFEGUARDS.  Ge 
License  SAFEGUARDS  author 
exports  of  commodities  to  the 
International  Atomic  Energy  A 
(IAEA)  or  the  European  Atomi 
Commission  (Euratom).  for  inti 
safeguards  use.  This  rule  also 
permissive  reexports  of  commi 
IAEA  or  Euratom  for  intematii 
safeguards  use,  provided  that 
Euratom  maintains  control  of  i 
otherwise  safeguards  the  comi 
and  recovers  the  commodities 
they  become  obsolete,  are  no  I 
required,  or  are  replaced  by  ot 
eligible  commodities. 
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on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-15-13.  Boeing:  Amendment  39-7077. 
Docket  No.  91-NM-46-AD. 

Applicability:  Model  767  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  767-27- 
0104.  dated  November  15, 1990,  certificated  in 
any  category. 

Compliance:  Required  within  the  next  9 
months  after  the  effective  date  of  this  AD, 
unless  previously  accomplished. 

To  prevent  the  ovenving  escape  slides  from 
being  damaged  by  sharp  comers  on  the 
inboard  edges  of  the  rub  strip  on  the  inboard 
spoilers,  accomplish  the  following: 

A.  Modify  the  inboard  edges  of  the  rub 
strip  on  the  inboard  spoilers  in  accordance 
with  Boeing  Service  Bulletin  767-27-0104. 
dated  November  IS.  1990.  or  Revision  1. 
dated  May  30. 1991. 

B.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  mny 
be  used  when  approved  by  the  Manager, 


Seattle  Airtn-aft  Certification  Office  (ACO). 
FAA  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
InopecloT,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Seattle  ACO. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

D.  The  modification  shall  be  done  in 
accordance  with  Boeing  Senlce  Bulletin  767- 
27-0104.  dated  November  15, 1990,  or 
Revision  1.  dated  May  30, 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707. 
Seattle.  Washington  98124.  Copies  may  be 
inspected  at  the  FAA.  Northwest  Mountain 
Region.  Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW.,  Renton,  Washington,  or  at 
the  Office  of  the  Federal  Register,  1100  L 
Street  NW„  room  8401,  Washington,  DC. 

This  amendment  (3»-7077,  AD  91-15-13) 
becomes  effective  August  29, 1991. 

Issued  in  Renton.  Washington,  on  July  8, 
1991. 

Darrell  M.  Federson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  91-17652  Filed  7-24-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  771  and  774 

(Docket  Na  910762-1162] 

Establishment  of  General  License 
SAFEGUARDS 

agency:  Bureau  of  Export 
Administration.  Commerce. 

ACTION:  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  is  amending  the  Export 
Administration  Regulations  (EAR)  by 
establishing  a  new  General  License 
designated  SAFEGUARDS.  General 
License  SAFEGUARDS  authorizes 
exports  of  commodities  to  the 
International  Atomic  Energy  Agency 
(IAEA)  or  the  European  Atomic  Energy 
Commission  (Euratom).  for  international 
safeguards  use.  This  rule  also  allows 
permissive  reexports  of  commodities  by 
IAEA  or  Euratom  for  international 
safeguards  use.  provided  that  IAEA  or 
Euratom  maintains  control  of  or 
otherwise  safeguards  the  commodities 
and  recovers  the  commodities  when 
they  become  obsolete,  are  no  longer 
required,  or  are  replaced  by  other 
eligible  commodities. 


DATES:  This  rule  is  effective  July  25. 

1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Patricia  Muldonian,  Office  of 
Technology  and  Policy  Analysis.  Bureau 
of  Export  Administration,  telephone: 
(202)  377-2440. 
SUPPtXMENTARY  INFORMATION: 

Background  Information 

The  International  Atomic  Energy 
Agency  (IAEA)  and  the  European 
Atomic  Energy  Community  (Euratom) 
are  international  agencies  that  establish 
and  administer  safeguards  designed  to 
ensure  that  special  nuclear  materials 
and  other  related  nuclear  facilities, 
services,  and  information  are  not 
diverted  from  peaceful  purposes  to 
military  purposes. 

Rulemaking  Requirements  and 
Invitation  to  Comment 

1.  This  rule  is  consistent  with  , 
Executive  Orders  12291  and  12861. 

2.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
requirements  of  the  Papenvork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12812. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportujiity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  803(a)  and 
804(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553.  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
dale,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  This  rule  does  not  impose  a  new 
control  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  nde. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Patricia  Muldonian.  Office 
of  Technology  and  Policy  Analysis. 
Bureau  of  Export  Administration. 
Department  of  Commerce.  P.O.  Box  273. 
Washington.  DC  20044. 


Cist  of  Subjects  in  15  CFR  Parts  771  and 

774 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  771  and  774  of  the 
Export  Administration  Regulations  (15 
CFR  parts  730  through  799)  are  amended 
as  follows: 

1.  The  authority  citations  for  parts  771 
and  774  are  revised  to  read  as  follows: 

Authority:  Pub.  L  96-72.  93  SUt.  503  (50 
U.S.C.  app.  2401  et  seq],  as  amended  by;  E.O. 
12532  of  September  9. 1985  (50  FR  36861. 
September  la  1985)  as  affected  by  notice  of 
September  4. 1986  (51  FR  31925.  September  8. 
1986):  Pub.  L  99-440  of  October  2, 1988  (22 
U.S.C.  5001  etseg);  and  E.0. 12571  of 
October  27. 1966  (51  FR  39505.  October  2a 
1986):  Pub.  L  95-223  of  December  28, 1977  (50 
U.S.C.  1701  et.  seq.y,  E.0. 12730  of  September 
30. 1990  (55  FR  40373.  October  2. 1990);  E.0. 
12735  of  November  16, 1991  (55  FR  48587. 
November  20. 1990). 

PART  771— AMENDED 

2.  A  new  §  771.28  is  added  to  read  as 
follows: 

§771.26    General  license  SAFEQtiARDS; 
international  safeguards. 

(a)  Scope.  A  general  license 
designated  SAFEGUARDS  is 
established  subject  to  the  provisions  of 
§  771.26,  authorizing  exports  to  the 
International  Atomic  Energy  Agency 
(IAEA)  and  the  European  Atomic  Energy 
Community  (Euratom)  as  follows: 

(1)  Commodities  consigned  to  the 
International  Atomic  Energy  Agency 
(IAEA)  at  its  headquarters  in  Vienna,  or 
field  offices  in  Toronto.  Ontario,  Canada 
or  Tokyo,  Japan  for  official  international 
safeguards  use.  The  IAEA  is  an 
international  organization  that 
establishes  and  administers  safeguards 
designed  to  ensure  that  special  nuclear 
materials  and  other  related  nuclear 
facilities,  services,  and  information  are 
not  diverted  from  peaceful  purposes  to 
military  purposes. 

(2)  Commodities  consigned  to  the 
European  Atomic  Energy  Community 
(Euratom)  Safeguards  Directorate  in 
Luxembourg,  Luxembourg  for  o^icial 
international  safeguards  use.  Euratom  is 
an  international  organization  of 
European  countries  with  headquarters  in 
Luxembourg.  Luxembourg.  Euratom 
establishes  and  administers  safeguards 
designed  to  ensure  that  special  nuclear 
materials  and  other  related  nuclear 
facilities,  services,  and  information  are 
not  diverted  from  peaceful  purposes  to 
military  purposes. 

(3)  Commodities  consigned  to  IAEA  or 
Euratom  may  be  reexported  to  any 
country  for  IAEA  or  Euratom 
international  safeguards  use  provided 
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that  IAEA  or  Euratom  maintains  control 
of  or  otherwise  safeguards  the 
commodities  and  returns  the 
commodities  to  the  locations  described 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  when  they  become  obsolete,  are 
no  longer  required,  or  are  replaced. 

(4)  Commodity  shipments  may  be 
made  by  commercial  companies  under 
direct  contract  with  IAEA  or  Euratom. 
or  by  Department  of  Energy  National 
Laboratories  as  directed  by  the 
Department  of  State  or  the  Department 
of  Energy. 

(5)  The  monitoring  functions  of  IAEA 
and  Euratom  are  not  subject  to  the 
restrictions  on  prohibited  nuclear 
activities  described  in  §  771.2(c)(7). 

(6)  When  commodities  originally 
consigned  to  IAEA  or  Euratom  are  no 
longer  in  IAEA  or  Euratom  official 
safeguards  use,  such  commodities  may 
only  be  disposed  of  in  accordance  with 
the  Export  Administration  Regulations 
(15  CFR  parts  730  through  799). 

(b)  Exclusions.  No  supercomputers 
may  be  exported  under  this  general 
license. 

PART  774— AMENDED 

3.  Section  774.2  is  amended  by  adding 
a  new  paragraph  (1)  to  read  as  follows: 

§774.2    Permissiv*  reexports.^ 
•         *         •         •         • 

(1)  Reexports  of  eligible  commodities 
made  by  the  International  Atomic 
Energy  Agency  (IAEA)  or  the  European 
Atomic  Energy  Commission  (Euratom) 
for  official  international  safeguard  use. 
subject  to  the  provisions  of  §  771.26  of 
this  subchapter. 

Dated:  July  19. 1991. 

Michael  P.  Galvin, 

Assistant  Secretary  for  Export 
Administration. 

|FR  Doc.  91-17585  Filed  7-24-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

(CGO  09-91-161 

Special  Local  Regulations;  Hammond 
Offstiore  Classic,  Southern  Lalce 
Michigan,  Calumet  and  Indiana 
Hart>ors,  Hammond,  IN 

agency:  Coast  Guard,  DOT. 
action:  Temporary  rule. 


*  See  i  774.9  for  effect  on  foreign  laws. 


SUMMARY:  Special  Local  Regulations  are 
being  adopted  for  the  Hammond 
Offshore  Classic.  This  event  will  be  held 
in  the  Calumet  and  Indiana  Harbors, 
Hammond,  IN,  on  the  10th  of  August 
1991,  from  10  a.m.  (c.d.s.t.)  until  3  p.m. 
(c.d.s.t.).  These  regulations  are  needed 
to  provide  for  the  safety  of  life  and 
property  on  navigable  waters  during  this 
event. 

EFFECTIVE  DATE:  These  regulations  will 
become  effective  from  10  a.m.  (c.d.s.t.) 
until  3  p.m.  (c.d.s.t.)  on  the  10th  of 
August  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Corey  A.  Bennett,  Marine  Science 
Technician  First  Clas?,  U.S.  Coast 
Guard,  Search  and  Rescue  Branch,  Ninth 
Coast  Guard  District,  1240  East  9th 
Street,  Cleveland,  Ohio  44199-2060  (216) 
522^*420. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  until  21  June 
1991,  and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for  a 
delayed  effective  date. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Corey  A.  Bennett,  Marine  Science 
Technician  First  Class,  U.S.  Coast 
Guard,  project  officer.  Search  and 
Rescue  Branch  and  M.  Eric  Reeves, 
Lieutenant  Commander,  U.S.  Coast 
Guard,  project  attorney,  Ninth  Coast 
Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Hammond  Offshore  Classic  will 
be  conducted  in  the  Calumet  and 
Indiana  Harbors  on  the  10th  of  August 
1991,  with  an  alternate  date  of  11  August 
1991  if  the  weather  is  inclement  on  the 
10th  of  August  1991.  This  event  will 
have  an  estimated  forty  to  fifty,  24  to  40 
foot,  offshore  power  boats  racing  in  a 
closed  course  that  will  draw  an 
unusually  large  number  of  spectator 
craft  in  the  area,  which  could  pose 
hazards  to  navigation  in  the  area.  Any 
vessel  desiring  to  transit  the  regulated 
area  may  do  so  only  with  the  prior 
approval  of  the  Coast  Guard  Patrol 
Commander  (Officer  in  Charge,  U.S. 
Coast  Guard  Station  Calumet  Harbor. 
IL). 


Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  Because  of  the  short  duration  of 
these  regulations,  their  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED) 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  would  be  amended  to  add  a 
temporary  §  100.35-T0916  to  read  as 
follows: 

§100.35— T0916    Hammond  Offshore 
Classic,  Southern  Lake  Michigan,  Calumet 
and  Indiana  Harbors,  Hammond,  IN. 

(a)  Regulated  Area.  That  portion  of 
the  Calument  and  Indiana  Harbors 
enclosed  by  a  line  running  from  shore  at 
position  41  degrees  43  minutes  30 
seconds  North,  087  degrees  31  minutes 
24  seconds  West,  then  eastward  to  the 
Harbor  Breakwater  South  End  Light 
(LLNR  18785),  thence  northward  to 
position  41  degrees  45  minutes  North, 
087  degrees  28  minutes  54  seconds  West, 
then  due  east  to  position  41  degrees  45 
minutes  North.  087  degrees  24  minutes 
24  seconds  West,  thence  due  south  to 
position  41  degrees  41  minutes  North. 
087  degrees  24  minutes  24  seconds  West, 
then  westward  to  position  41  degrees  41 
minutes  12  secondjs  North.  087  degrees 
26  minutes  45  seconds  West,  thence  to 


Federal  Registe 

shore  at  position  41  degrees  42 
North,  087  degrees  30  minutes  1 
seconds  West,  then  in  a  northvt 
direction  along  the  shoreline  to 
position  41  degrees  43  minutes 
seconds  North,  087  degrees  31 1 
24  seconds  West. 

(b)  Special  Local  Regulatiom 
Coast  Guard  will  be  regulating 
navigation  and  anchorage  in  th 
area  from  10  a.m.  (c.d.s.t.)  until 
(c.d.s.t.)  on  the  10th  of  August  1 
vessels  except  authorized  parti 
in  the  event  are  prohibited  in  tl 
during  the  regulated  time,  exce 
expressly  authorized  by  the  Cc 
Guard  Patrol  Commander.  Wh( 
determined  appropriate  by  the 
Guard  Patrol  Commander,  raci 
be  suspended  to  provide  for  th( 
of  all  commercial  vessels  of  ov 
gross  tons.  When  determined 
appropriate  by  the  Coast  Guar 
Commander,  commercial  vesse 
of  1,000  gross  tons  or  less  and 
recreational  vessels  will  perioc 
permitted  to  transit  through  th( 
regulated  area  in  between  race 
and  during  breaks,  as  activity  ] 
Commercial  vessel  traffic  of  1,1 
tons  or  less  will  receive  priorit; 
(2)  If  the  weather  on  the  10th  o 
1991  is  inclement,  the  powerbo 
and  the  period  for  the  applicab 
the  regulated  area  will  be  post] 
until  10  a.m.  (c.d.s.t.)  until  3  p.r 
on  the  11th  of  August  1991.  If  p 
notice  will  be  given  on  the  lOtl 
August  1991  over  the  U.S.  Coas 
Radio  Net. 

(3)  The  Coast  Guard  will  pat 
regulated  area  under  the  direcl 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Comm 
may  be  contacted  on  charmel  1 
MHZ)  by  the  call  sign  "Coast  ( 
Patrol  Commander".  Any  vess 
approval  of  the  Patrol  Commai 
when  so  directed  by  that  office 
vessels  transiting  the  area  witl 
approval  of  the  Coast  Guard  P 
Commander,  will  be  operated 
steerageway,  and  will  exercise 
degree  of  caution  in  the  area. 

(4)  The  Patrol  Commander  n 
the  achoring.  mooring,  or  move 
any  boat  or  vessel  within  the  r 
area.  A  succession  of  sharp,  si 
signals  by  whistle  or  horn  fron 
patrolling  the  area  under  the  d 
the  U.S.  Coast  Guard  Patrol  C( 
shall  serve  as  a  signal  to  stop, 
vessel  so  signaled  shall  stop  a: 
comply  with  the  orders  of  the  1 
Commander.  Failure  to  do  so  r 
in  explusion  from  the  area,  citi 
failure  to  comply,  or  both. 
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Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  Because  of  the  short  duration  of 
these  regulations,  their  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  would  be  amended  to  add  a 
temporary  S  100.35-T0916  to  read  as 
follows: 

§  1 00.35— T0916    Hammond  Offshore 
Classic,  Southern  Lake  Michigan,  Calumet 
and  Indiana  Hart>ors,  Hammond,  IN. 

(a)  Regulated  Area.  That  portion  of 
the  Calument  and  Indiana  Harbors 
enclosed  by  a  line  running  from  shore  at 
position  41  degrees  43  minutes  30 
seconds  North,  087  degrees  31  minutes 
24  seconds  West,  then  eastward  to  the 
Harbor  Breakwater  South  End  Light 
(LLNR  18785),  thence  northward  to 
position  41  degrees  45  minutes  North, 
087  degrees  28  minutes  54  seconds  West, 
then  due  east  to  position  41  degrees  45 
minutes  North,  087  degrees  24  minutes 
24  seconds  West,  thence  due  south  to 
position  41  degrees  41  minutes  North, 
087  degrees  24  minutes  24  seconds  West, 
then  westward  to  position  41  degrees  41 
minutes  12  seconds  North,  087  degrees 
26  minutes  45  seconds  West,  thence  to 


shore  at  position  41  degrees  42  minutes 
North,  087  degrees  30  minutes  15 
seconds  West,  then  in  a  northwest 
direction  along  the  shoreline  to  origin  at 
position  41  degrees  43  minutes  30 
seconds  North,  087  degrees  31  minutes 
24  seconds  West. 

(b)  Special  Local  Regulations.  (1)  The 
Coast  Guard  will  be  regulating  vessel 
navigation  and  anchorage  in  the  above 
area  from  10  a.m.  (c.d.s.t.)  until  3  p.m. 
(c.d.s.t.)  on  the  lOth  of  August  1991.  All 
vessels  except  authorized  participants 
in  the  event  are  prohibited  in  this  area 
during  the  regulated  time,  except  when 
expressly  authorized  by  the  Coast 
Guard  Patrol  Commander.  When 
determined  appropriate  by  the  Coast 
Guard  Patrol  Commander,  racing  shall 
be  suspended  to  provide  for  the  passage 
of  all  commercial  vessels  of  over  1,000 
gross  tons.  When  determined 
appropriate  by  the  Coast  Guard  Patrol 
Commander,  commercial  vessel  traffic 
of  1,000  gross  tons  or  less  and 
recreational  vessels  will  periodically  be 
permitted  to  transit  through  the 
regulated  area  in  between  race  heats 
and  during  breaks,  as  activity  permits. 
Commercial  vessel  traffic  of  1.000  gross 
tons  or  less  will  receive  priority  passage. 
(2)  If  the  weather  on  the  10th  of  August 
1991  is  inclement,  the  powerboat  race 
and  the  period  for  the  applicability  of 
the  regulated  area  will  be  postponed 
until  10  a.m.  (c.d.s.t.)  until  3  p.m.  (c.d.s.t.) 
on  the  11th  of  August  1991.  If  postponed, 
notice  will  be  given  on  the  10th  of 
August  1991  over  the  U.S.  Coast  Guard 
Radio  Net. 

(3)  The  Coast  Guard  will  patrol  the 
regulated  area  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  charmel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander".  Any  vessel 
approval  of  the  Patrol  Commander  and 
when  so  directed  by  that  officer.  All 
vessels  transiting  the  area  with  the 
approval  of  the  Coast  Guard  Patrol 
Commander,  will  be  operated  at  bare 
steerageway,  and  will  exercise  a  high 
degree  of  caution  in  the  area. 

(4)  The  Patrol  Commander  may  direct 
the  achoring.  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Any 
vessel  so  signaled  shall  stop  and  shall 
comply  with  the  orders  of  the  Patrol 
Commander.  Failure  to  do  so  may  result 
in  explusion  from  the  area,  citation  for 
failure  to  comply,  or  both. 


(5)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations,  and  operating  conditions. 

(6)  The  Patrol  may  restrict  vessel 
operation  within  the  regulated  area  to 
vessels  having  particular  operating 
characteristics. 

(7)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

Dated:  July  15, 1991. 
G.A.  Penington. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 

Ninth  Coast  Guard  District 

[FR  Doc.  91-17603  Filed  7-25-91:  8:45  am] 

BILUNO  COOE  4»10-1«-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA  7518] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under  the 
National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawm 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATE:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 
FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 

Administrator,  Office  of  Loss  Reduction, 

Federal  Insurance  Administration.  (202) 

646-2717.  Federal  Center  Plaza.  500  C 

Street  SW..  room  417,  Washington,  DC 

20472. 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  which  is 
generally  not  otherwise  available.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 


coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  adopts  adequate  floodplain 
management  measures  with  effective 
enforcement  measures.  The  communities 
Usted  in  this  notice  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations  (44  CFR  part 
59  et.  seq.).  Accordingly,  the 
communities  will  be  suspended  on  the 
effective  date  in  the  fourth  column.  As 
of  that  date,  flood  insurance  will  no 
longer  be  available  in  the  community. 
However,  some  of  these  communities 
may  adopt  and  submit  the  required 
documentation  of  legally  enforceable 
floodplain  management  measures  after 
this  rule  is  published  but  prior  to  the 
actual  suspension  date.  These 
communities  will  not  be  suspended  and 
will  continue  their  eligibility  for  the  sale 
of  insurance.  A  notice  withdrawing  the 
suspension  of  the  communities  will  be 
published  in  the  Federal  Register.  In  the 
interim,  if  you  wish  to  determine  if  a 
particular  community  was  suspended  on 
the  suspension  date,  contact  the 
appropriate  FEMA  Regional  Office  or 
the  NFIP  servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  (FIRM).  The  date  of  the 
FIRM  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazzard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergent^  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  showm  in  the  last 
column, 

The  Administrator  finds  that  notice 
and  public  comment  under  5  U.S.C. 
553(b)  are  impractical  and  urmecesary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified. 

Each  community  receives  a  6-month. 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
thai  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
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these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b],  the  Administrator,  Federal 
Insiu-ance  Administration.  FEMA, 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  evailability  of  flood  insurance 


decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  imi>act.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation.  In  each  entry,  a  complete 
chronology  of  effective  dates  appears 
for  each  listed  community. 


List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodplains. 

PART  64— ( AMENDED! 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Aulhority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

S  644    List  of  ellgibia  communities. 


Slate  and  location 


Ragion  I— R*gular  Convaralona 

MassachuseRs: 

Backet,  town  ot,  Berkshire  Co9ty 

Savoy,  town  of.  Bertistiire  County 

SantfwRt).  town  o<,  Barnstable  County. 

Maine: 

Benr»ick,  town  of.  Yorii  County 


GJenbum,  town  of.  Penobscot  County 

LJvermora     Falls,     town     of.     Androscoggin 

County. 
Mactwasport,  town  of.  Washington  Counly.„ 


Vetnwflt  Bathei.  town  of,  Windsor  County 

Raglon  I 

New  Jeraay:  Oo««r.  township  of.  Ocean  County-.. 

New  York 

Haniaon,  town  of.  Westctwster  County 


Southpoft.  town  of.  a>e«nung  Cour«y 

RaglowlM 
PennaytMTte: 

Scrubgrass,  township  of,  Venango  County.. 

S»iingW>ouse.  twough  of  Potter  County  „. 


VI 

Arttansas:  Pulaski  County,  unlncorporatad  areas. 

Itoflton  V— ftogutar  Convaraiona 

OMo: 

DeM>oa.  city  of,  ASan  CouiMy 


Monroe,  vi«aga  of,  Butler  County 

Piciwrington  ««lage  of,  Fairfield  County..... 

SakneMlta.  villaoa  of,  CotumbMna  County.. 

Wiscons*i: 

OneMa  County,  unincotpwatBd  areas 


Rtwieiandsr,  town  of.  Onekta  County. 
Sturgeon  Bay,  crty  of,  Ooor  County 


•""1 


Community 
No. 


250018 
250040 
250012 

230144 
230106 
230006 
230141 
200143 

345293 

360912 
360156 

422542 

4207S4 

050179 

300005 
390042 
390 1«2 
390628 

550579 
550301 
550111 


Effective  dates  of  autfiortzatlon /cancellation  of 
sale  o<  (kxxl  insurance  in  community 


Mar  8.  1977,  Emerg;  Aug.  5,  1901,  Reg;  Aug.  5, 

1991.  Susp. 
Feb.  21.  1975.  Emerge  Aug.  S.  199t.  Reg:  Aug.  5, 

1991.  Susp. 
Dec.  29.  1972,  Emerg;  Aua  5.  1991,  Reg;  Aug.  5. 

1991.  Susp. 

July  26,  1968,  Emerg;  Aug.  5,  1991,  Reg;  Aug.  5. 

1991,  Susp. 
July  15.  1975.  Emerg;  Aug.  5,  1991,  Reg;  Aug.  5, 

1991.  Susp. 
Apr.  23,  1975,  Emerg;  Aug.  5,  1991,  Reg;  Aug.  5, 

1991.  Susp. 
May  7,  1975.  Emeig;  Aug.  5,  1991,  Reg;  Aug.  5, 

1991,  Susp. 
Nov.  1,  1974.  Emerg;  Aug.  5,  1991.  Reg;  Aug.  5. 

1991.  Suap. 


Oct  23.  1970,  Emerg;  Mar.  24.  1972,  Reg:  Aug.  5. 
1991,  Susp. 

Feb.  2.  1973,  Emerg;  Mar.  15.  1982,  Reg;  Aug.  5, 

1901.  Suap. 
Mar.  2,  1973.  Emerg;  May  1,  1960,  Reg;  Aug.  5, 

1991.  Susp. 


Fob.  24,  1977.  Emerg;  Aug.  5,  1901,  Reg;  Aug.  5, 

1991.  Susp. 
Dec.  16.  1975.  Emerg;  Aug.  5.  1991.  Reg;  Aug.  5. 

1991.  Susp. 


Mar.  6,  1979,  Emerg;  July  16.  1961.  Reg;  Aug.  5, 
1991.  Susp. 


July  25.  1975,  Emerg;  Aug.  5.  1901.  Reg;  Aug.  19. 

1991.  Susp;. 
Aug.  18, 1975.  Emerg;  Aug.  5.  1991.  Reg;  Aug.  19. 

1991,  Susp;. 
July  11,  1975.  Emerg;  Aug.  5,  1991.  Reg;  Aug.  19, 

1091.  Seap;. 
Urn.  21,  1978,  EmefK  Aug.  5,  1991,  Reg;  Aug.  19, 

1991.  Susp;. 

Ajne  10.  1979,  Emerg:  Aug.  5,  1991,  Reg;  Aug. 

19.  1901,  Sttsp;. 
Mv.  25. 1975.  Emerg:  Aug.  5.  1991.  Reg;  Aug.  19. 

1901.  Suap;. 
May  13,  1975,  Emerg:  Aug.  5.  1991,  Reg;  Aug.  19. 

1991,  Susp;. 


Cun«nt  effective  map 
date 


Aug.  5.  1991 

Aug.  5,  1991 

Aug.  5.  1991 

Aug.  5.  ^991 

Aug.  5.  1991 

Aug.  5,  1991 

Aug.  5,  1991 

Aug.  5.  1991 _„. 


Date  certain 

hKteral 

assistance  no 

longer  available 

in  special  flood 

hazard  areas 


Aug.  5,  1991  _.. 

Aug.  5. 1991  -._ 
Aug.  5, 1991 


Aug.  5, 1901 . 
Aug.  5. 1001. 

Aug.  5, 1991. 

Aug.  5.  1991 . 
Aug.  5.  1991 . 
Aug.  5.  1991 . 
Aug.  S,  1091 . 

Aug.  5,  1991 . 
Aug.  5. 1901. 
Aug.  5,  1991 . 


Aug.  5, 1991. 
Do. 
Do. 

Do. 
Do. 
Do. 
Da 
Do. 

Do.      ' 

Da 
Do. 

Da 
Da 

Da 

Aug.  10, 1001. 
Da 
Do. 
Do. 

Do. 
Oa 
Da 


State  and  location 


Region  VN 

Kansas: 

Cherokee  County,  unincorporated 

Cowley  County,  unincorporated  at 

1 1  Region  I 

Maine: 

Houltoa  town  of,  Aroostook  Coun 

Granville,  town  of,  Addison  Count 


Region  II 

New  York: 

Freedom,  town  of,  Cattaraugus  C< 

Mamakating,  town  of,  Sullivan  Co 

Pennsylvania: 

Armash,  township  of,  Mifflin  Coun 

Austin,  borough  of.  Potter  County 

1 1  Region  III 

Pennsylvania: 

Brown,  township  of,  Mifflin  County 

Hawley,  borough  of,  Wayne  Couni 

Jackson,  township  of,  Venango  O 

Osceola,  township  of.  Tioga  Coun 

Pike,  township  of.  Potter  County... 

Roulette,  township  of.  Potter  Cour 

Sadsbury,  townsNp  of,  Crawford  C 

Sharon,  township  of.  Potter  Count 

Shippingport,  borough  of,  Beaver  i 

Sterling,  township  of,  Wayne  Cour 

Swedea  township  of.  Potter  Coun 

Valley,  township  of,  Montour  Cour 

Virginia:        |  ' 

Isle  of  Wight  County,  unincorporat 

Page  County,  unincorporated  area 

Region  IV 

Alabama:  GuntersviHe.  city  of.  Marshal 

Region  V 

Wisconsin: 

Arcadia,  city  of,  Trempealeau  Cou 

Bloomer,  city  of,  Chippewa  Count) 

Illinois: 

Pontoon  Beach,  village  of.  Madiao 


Region  VI 

Arkansaa: 

Ashdowiv  dly  of.  UtUe  River  Cour 
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:onomic  impact  of  future 
)Oth  the  particular 
the  nation  as  a  whole, 
of  itself  does  not  have  a 
omic  imiMct.  Any 
;t  results  from  the 
cision  not  to  (adopt) 
ate  floodplain 
us  placing  itself  in 
with  the  Federal 
red  for  community 
each  entry,  a  complete 
fective  dates  appears 
ommunity. 


List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodplains. 

PART64-4AMENDED1 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Aulhority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

S  MJi    List  of  ellgibie  communities. 


State  and  location 


ive  dates  of  auttiorizallon/cancellation  of 
ale  of  flood  insuranca  in  convnunity 


1977,  Emerg;  Aug.  5.  1991.  Reg;  Aug.  5, 
Susp. 

1975.  Emerge  Aug.  5.  1991,  Reg:  Aug.  5, 
Susp. 

1972,  Emerg;  Aug.  5.  1991,  Reg;  Aug.  5. 
Susp. 

1988,  Emerg;  Aug.  5.  1991,  Reg;  Aug.  5, 

Susp. 

1975,  Emerg;  Aug.  5.  1991,  Reg;  Aug.  5, 

Susp. 

1975,  Emerg;  Aug.  5,  1991.  Reg;  Aug.  5, 

Susp. 

1975,  Emeig;  Aug.  5,  1991,  Reg;  Aug.  S, 

Susp. 

1974,  Emerg;  Aug.  5,  1991.  Reg;  Aug.  5, 

Suap. 


1970,  Emerg;  Mar.  24,  1972,  Reg;  Aug.  5, 
Suap. 

1973,  Emerg;  Mar.  15,  1982,  Reg;  Aug.  5, 

Suap. 

1973,  Emerg;  May  1,  1960,  Reg;  Aug.  5, 

Susp. 


1977,  Emerg;  Aug.  5,  19fi1,  Reg;  Aug.  9, 
Susp. 

1975,  Emwg;  Aug.  S.  1991.  Reg;  Aug.  5, 
Susp. 


1979,  Emerg:  July  16,  1981.  Reg;  Aug.  5, 
Susp. 


1975.  Emarg:  Aug.  5,  1901.  Reg;  Aug.  19, 

Susp;. 

1975.  Emerg;  Aug.  5.  1991,  Reg;  Aug.  19. 

Susp;. 

1«75,  Emerg;  Aog.  5,  1981,  Reg;  Aug.  19, 

Snap;. 

1978,  Emerg;  Aug.  S,  1901,  Reg;  Aug.  19, 

Suap;. 

,  T979,  Emerg;  Aug.  5,  1991,  Reg;  Aug. 

Bl.Suap;. 

1975,  Emerg;  Aug.  5.  1991,  Reg;  Aug.  19. 

Suap;. 

1975,  Emerg;  Aug.  5.  1991,  Reg;  Aug.  19. 

Susp;. 


Current  effective  map 
date 


Aug.  5,  1991 . 
Aug.  5,  1901 . 
Aug.  5,  1991 . 


Aug.  5,  ^991 

Aug.  5,  1991 

Aug.  5,  1991 

Aug.  5,  1991 

Aug.  5,  1991 __ 

Aug.  5, 1991 


Date  certain 

lateral 

assistance  no 

longer  avaXaMe 

in  special  flood 

tiazard  areas 


Aug.  5. 1991  .._ 
Aug.  5, 1991 


Aug  5, 1991 . 
Aug.  S.  1901. 

Aug.  5, 1991. 

Aug.  S.  1981 . 
Aug.  5.  1991 . 
Aug.  5,  1991 . 
Aug.  S,  1991 . 

Aug.  5,  1991 . 
Aug.  5. 1991. 
Aug.  S,  1991 . 


Aug.  5,  1991. 
Do. 
Do. 

Do. 
Do. 
Do. 
Da 
Do. 

Do.      ' 

Do. 
Do. 

Da 
Da 

Da 

Aug.  19, 1901. 
Da 
Do. 
Do. 

Do. 
Da 
Da 


Region  VN 

Kansas: 

Cherokee  County,  unincorporated  areas . 

Cowley  County,  unincorporated  areas 

1 1  Region  I 

Maine: 

Houltoa  town  of,  Aroostook  County 

Granville,  town  of,  Addison  County 

Hancock,  town  of,  Addison  County 

' '  Region  II 

New  York: 

Freedom,  town  of,  Cattaraugus  County... 


Mamakating,  town  of,  Sullivan  County.. 

Pennsylvania: 

Armash,  township  of,  Mifflin  County 


Austin,  borough  of,  Potter  County .. 

I !  Region  III 

Pennsylvania: 

Brown,  township  of,  Mifflin  County.. 


Hawley,  borough  of,  Wayne  County 

Jackson,  township  of,  Venango  County 

Osceola,  township  of,  Tkiga  County 

Pike,  township  of.  Potter  County 

Roulette,  township  of.  Potter  County 

Sadsbury.  townsNp  of,  Crawford  County,.. 

Sharon,  township  of.  Potter  County 

Shtppingport,  borough  of,  Beaver  County.. 

Sterling,  township  of,  Wayne  County 

Swedea  township  of.  Potter  County 

Valley,  township  of,  Montour  County 


Virginia:        |  ' 

Isle  of  Wight  County,  unincorporated  areas.. 

Page  County,  unincorporated  areas 


Region  IV 

Alabama:  Guntersvllle,  city  of,  Marshall  County. 

Region  V 

Wisconsin: 

Arcadia,  city  of,  Trempealeau  County 


Bloomer,  city  of.  Chippewa  County. 


Illinois: 

Pontoori  Beach,  village  of.  Madiaon  County. 

I  Region  VI 

Arkansas: 

Aahdown.  city  of.  UtUe  River  County.. 


Community 
No. 


200044 
200563 

230021 
500003 
500005 

360074 
360626 

421879 
420760 

420683 
420863 
422535 
421182 
421983 
421986 
422396 
421987 
420117 
422175 
421989, 
421924 

510303 
510109 

010311 

550439 
550042 

170447 
050129 


Effective  dates  of  authorization/cancellation  of 
sale  of  flood  insurar>ce  in  community 


May  10,  1985,  Emerg;  Aug.  5,  1991,  Reg;  Aug.  19, 

1991,  Susp;. 
Feb  26,  1979,  Emerg;  Aug.  5,  1991,  Reg;  Aug.  19, 

1991,  Susp;. 


Aug.  2, 1974,  Emerg:  Aug.  19, 1991.  Reg;  Aug.  19, 

1991,  Susp;. 
Aug.  29,  1986,  Emerg;  Aug.  19,  1991,  Reg;  Aug. 

19,  1991,  Susp;. 
Oct  17,  1975,  Emerg;  Sept.  27,  1985,  Reg;  Aug. 

19.  1991.  Susp;. 


Aug.  22.  1975,  Emerg;  May  25,  1984,  Reg;  Aug. 

19.  1991,  Simp;. 
Oct  6.  1976,  Emerg;  Sept  24,  1984,  Reg;  Aug. 

19.  1991,  Susp;. 

Feb.  6,  1976,  Emerg;  Aug.  19,  1991,  Reg;  Aug.  19, 

1991,  Susp;. 
July  9,  1975,  Emerg;  Aug.  5.  1991.  Reg;  Aug.  19, 

1991,  Susp;. 


Aug.  16,  1974,  Emerg;  Aug.  19,  1991,  Reg:  Aug. 

19,  1991,  Susp. 
July  18,  1974.  Emerg;  Aug.  19,  1991,  Reg;  Aug. 

19,  1991,  Susp. 
Mar.  8,  1977,  Enwrg;  Aug.  19,  1991,  Reg,  Aug.  19, 

1991,  Susp. 
Mar.  18,  1975,  Emerg;  Aug.  19,  1991,  Reg;  Aug. 

19,  1991,  Susp. 
July  11,  1975,  Emerg;  Aug.  19,  1991,  Reg;  Aug. 

19,  1991.  Susp. 
Sept  1,  1976,  Emerg;  Aug.  19,  1991.  Reg;  Aug. 

19,  1991,  Susp. 
Aug.  6,  1975,  Emerg;  Aug.  19.  1991,  Reg;  Aug.  19. 

1991,  Suap. 
Oct  6.  1975.  Emerg;  Aug.  19,  1991,  Reg;  Aug.  19, 

1991,  Susp. 
Mar.  6.  1977.  Emerg;  Aug.  19,  1991,  Reg;  Aug.  19, 

1991,  Susp. 
May  13,  1975,  Emerg;  Dec.  3,  1982,  Reg:  Aug.  19, 

1991,  Susp. 
Oct  9,  1974,  Emerg;  Aug.  19,  1991,  Reg;  Aug.  19, 

1991,  Susp. 
Aug.  21,  1974,  Emerg;  Aug.  19.  1991.  Reg;  Aug. 

19,  1991,  Susp. 

May  20,  1975.  Emerg;  Aug  19,  1991,  Reg;  Aug. 

19. 1991.  Susp. 
Oct  18,  1974,  Emerg;  Aug.  19,  1991,  Reg:  Aug. 

19.  1991,  Susp. 


May  5, 1975,  Emerg;  Aug.  10, 1991,  Reg;  Aug.  19. 
1991,  Susp. 


Sept  30,  1975,  Emerg;  Aug.  19,  1991,  Reg;  Aug. 

19.  1991.  Susp. 
Mar.  20  1975,  Emerg;  Aug.  19.  1991,  Reg;  Aug. 

19, 1991,  Susp. 

Sept  S  1975,  Emerg;  July.  16,  1980,  Reg;  Aug.  19. 
1991.  Susp. 


Apr.  14.  1975.  Emerg;  Aug.  3.  196Z  Reg:  Aug.  \9. 
1991.  Susp. 


Current  effective  map 
date 


Aug.  5.  1991 ... 
Aug.  5.  1991 ... 

Aug.  19,  1991 . 
Aug.  19.  1991 . 
Aug.  19,  1991 . 

Aug.  19.  1991 . 
Aug.  19,  1991. 

Aug.  19.  1991 . 
Aug.  19,  1991. 


Aug.  19.  1991 . 
Aug.  19.  1991. 
Aug.  19.  1991 . 
Aug.  19.  1991. 
Aug.  19.  1991. 
Aug.  19,  1991 . 
Aug.  19,  1991 . 
Aug.  19,  1991 . 
Aug.  19,  1991 . 
Aug.  19,  1991 . 
Aug.  19,  1991 . 
Aug.  19,  1991.. 

Aug.  19,  1991 .. 
Aug  19,  1991 .. 

Aug.  19.  1991  „ 

Aug.  19.  1991 .. 
Aug.  19,  1091.. 

Feb.  5.  1962 

Aug.  19. 1991 . 


Date  certain 

federal 

assistanoeno 

tonger  available 

in  special  flood 

hazard  areas 


Do. 
Do. 

Do. 
Do. 
Do. 

Da 
Oa 

Do. 
Da 

Do. 
Da 
Do. 
Do. 

Do. 
Do 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 

Do 

Do. 
Aug.  19. 1091. 

Do 
Do. 
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Federal  Registe 


State  and  location 

ConvnunSy 
Na 

Effective  dates  of  aulhofizalion/canceflation  of 
sale  of  fkxx)  Insurance  in  community 

Current  effective  map 
date 

Date  certain 

federal 

assistance  no 

longer  available 

In  special  flood 

fiazard  areas 

Region  IX 

California: 

Grasa  Valley,  dty  of.  Nevada  Counly..._..     ._ 

060211 

Dec  11.  1975,  EmefS  Sept  30.  1980.  Reg;  Aug. 
19,  1991,  Suep. 

Aug.  19.  1991 ._ 

Do. 

Code  for  reading  fourtfi  coiumn:  Emerg.— Emergency,  Reg.— Regular  Susp.— Suapenskm. 


Issued:  July  la  1992. 
CM.  "Bud"  ^auerte, 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc.  91-17681  Field  7-21-91:  8:45  am) 

MUJNa  COOC  671»-21-M 


44CFRPart6S 
[Docket  Na  FEMA-7029] 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 
AcnON:  Interim  rule. 

summary:  This  rule  lists  communities 
where  modification  of  the  base  (100- 
year)  flood  elevations  is  appropiiate 
because  of  new  scientific  or  technical 
data.  New  flood  insurance  premium 
rates  will  be  calculated  from  the 
modified  base  (100-year)  elevations  for 
new  buildings  and  their  contents  and  for 
second  layer  coverage  on  existing 
buildings  and  their  contents. 
DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  and 
revise  the  Flood  Insurance  Rate  Map(8) 
(FIRMs)  in  effect  prior  to  this 
determination  for  each  listed 
community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Administrator  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 


the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  R.  Locke,  Chief.  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-2754. 

SUPPlfMENTARY  INFORMATION: 

Numerous  changes  made  in  the  base 
(lOO-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish,  in 
this  notice,  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  made  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  206  of  the  flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448).  42  U.S.C.  4001-4128,  and  44  CFR 
65.4. 

For  rating  purposes,  the  currently 
effective  commimity  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (lOO-year)  flood 
elevations  are  the  basis  for  the 
fioodplain  management  measures  that 
the  community  is  required  totither 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 


qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodpilain  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
fioodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  revisions  made  to  designated 
special  flood  hazard  areas  on  the  basis 
of  updated  information  and  imposes  no 
new  requirements  or  regulations  on 
participating  communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  floodplains. 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  at  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

§65.4    [Amended] 

2.  Section  65.4  is  amended  by  adding, 
in  alphabetic  sequence,  new  entries  to 
the  table. 


State  and  County 


Anzona;  Coconmo.. 


CaM  'Tma:  Sacramento. 


l,ocation 


City  of  Flagstaff 

City  of  Sacramento. 


Date  and  name  of 

newspapor  where  notice 

waapubMfied 


Apr.    12.    1991.    Apr.    19, 
1991  Arizona  DaHy  Sun. 

July    10.    1991.    July    17, 
1991.  Sacremento  Bee. 


Chief  executive  officer  of  community 


Ttte  Honorable  Ctiristopfier  Bavaai.  Mayor. 

aty    of    Flagstaff,    211    West    Aspen 

Avenue.  Flagstaff,  Arizona  86001. 
The  Honorable  Anne  Rudin.  H^layor,  City  of 

Sacramento,  915  I  Street  Sacramento, 

Cali<orn«9S814. 


Effective  date 
of  modHicauon 


Apr.  4.  1991 . 
Jufy2, 1991.. 


Community 
Na 


040020  B 


060266 


Slate  and  County 

L( 

CaStomia:  Sacramento 

1 

Unincorpori 

Issued:  July  10, 1981. 
CM.  "Bud"  Scbauerte, 

Administrator,  Federat  Insurance 

Administration. 

[FR  Doc.  91-17682  Filed  7-24-91:  8:^ 

BILUNO  COOC  •71»-0)-M 


44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Final  rule. 

summary:  Modified  base  (10G-] 
flood  elevations  are  finalized  fc 
communities  listed  below. 

These  modified  elevations  wi 
used  in  calculating  flood  insura 
premium  rates  for  new  building 
their  contents  and  for  second  le 
coverage  on existingbuildings ; 
contents. 

DATES:  The  effective  dates  for  t 
modified  base  flood  elevations 
indicated  on  the  following  table 
revise  the  Flood  Insurance  Rate 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 

ADORCSSESrThe  modified  base 
elevations  for  each  community 
available  for  inspection  at  the  ( 
the  Chief  Executive  Officer  of  e 
community.  The  respective  add 
are  listed  in  the  following  table 

FOR  FURTHER  INFORMATION  COK 

Mr.  William  R.  Locke.  Chief.  Ri: 
Studies  Division,  Federal  Insun 
Administration,  Federal  Emergi 
Management  Agency,  Washing 
20472  (202)  646-2754. 


Stete  and  county 

Li 

Indiana:  Hendricks 
(Docket  No.  FEMA- 
7018).          j  1 

Indiana;  Hendrickt 
(Docket  No.  FEMA- 
7018). 

Town  of  PU 
UniTKorport 

ursday,  July  25,  1991  /  Rules  and  Regulations 
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»  dates  0*  amhofizatioo/cancellatlon  of 
B  ol  flood  insurance  in  comntunity 

Current  ettectiv*  map 
date 

Date  certain 

federal 

assistance  no 

longer  available 

In  special  flood 

hazard  areas 

975,  Emerff  Sept  30.  1980.  Reg;  Aug. 
.Susp. 

Aug.  ^9, 1901 

Oo 

.— Suspension. 

/e  Officer  of  each 
espective  addresses 
illowing  table. 

IRMATION  contact: 

eke.  Chief,  Risk 

Federal  Insurance 
ederal  Emergency 
icy,  Washington.  DC 
^54. 

mformation: 

s  made  in  the  base 
evations  on  the  FIRMs 
ty  make  it 

nfeasible  to  publish,  in 
he  changes  contained 
ever,  this  rule  includes 
Chief  Executive 
munity,  where  the 
)d  elevation 
e  made  available  for 

reconsideration  must 
}wledge  of  changed 
n  new  scientific  or 

ns  are  made  pursuant 
le  flood  Disaster 
1973  (Pub.  L  93-234) 
ince  with  the  National 
,ct  of  1968,  as 
[II  of  the  Housing  and 
nt  Act  of  1968  (Pub.  L 
4001-4128,  and  44  CFR 

ses,  the  currently 
ty  number  is  shown 
for  all  new  policies 

se  (100-year)  flood 
basis  for  the 
ment  measures  that 
equired  to^either 
jence  of  being  already 
J  qualify  or  to  remain 


qualiHed  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  revisions  made  to  designated 
special  flood  hazard  areas  on  the  basis 
of  updated  information  and  imposes  no 
new  requirements  or  regulations  un 
participating  communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  floodplains. 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  seq.. 
Reorganization  Man  No.  3  of  1978,  E.0. 12127. 

§65.4    [Amended] 

2.  Section  65.4  is  amended  by  adding, 
in  alphabetic  sequence,  new  entries  to 
the  table. 


of 

lotice 

Chief  executive  officer  of  community 

Effective  date 
of  modHicauon 

Community 
f4a 

».    19, 
Sun. 

ly    17, 
Bee. 

The  HoTHxable  Christopher  Bavasi,  Mayor, 
C»y  of  Flagstaff.  21 1  West  Aspert 
Avenue.  Flagstaff,  Arizona  86001. 

The  HoooratJie  Anne  Rudin,  Mayor,  City  of 
Sacramento.  915  1  Street.  Sacramento, 
Califorma  95814. 

Apr.  4.  1991 

Jufy2, 1991 

0400?0B 
060268 

State  and  County 

Location 

Date  sfHlnameof 

rtewspaper  where  notice 

<Mas  put)li8hed 

Chief  executive  officer  of  community 

Effective  date 

fto. 

CaMomia:  Sacran>ento 

Unincorporated  areas 

July  10.  1991,  July  17,  1991 

Mr.  Douglas  Fraleigh,  Director,  Sacramento 
County  Department  of  Public  Works,  827 
Seventh  Street,  room  301,  Sacramento. 
Calitomia  95814. 

July  2. 1991 

060262 

Issued:  July  Id,  1981. 
CM.  "Bud"  Scbauerte. 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doa  91-17682  Filed  7-24-91;  8:45  airj 

MUJNO  cooc  (ris-es-M 


44  CFR  Part  65 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Final  rule. 

summary:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on existingbuildings  and  their 
contents. 

DATES:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(8) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 

ADDRESSES;  The  modified  base  flood 
elevations  for  each  commimity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  R.  Locke,  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-2754. 


SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  base  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  new8paper(8)  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish,  in 
this  notice,  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  made  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968  (Pub.  L.  90- 
448),  42  U.S.C.  4001-4128,  and  44  CFR 
part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  %  60.3  of  the 
program  regulations,  are  the  minimum 


that  are  required.  They  should  not  be  ' 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  conununity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
60S(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  revisions  made  to  designated 
special  flood  hazard  areas  on  the  basis 
of  updated  information  and  imposes  no 
new  requirements  or  regulations  on 
participating  communities. 

List  of  Subjects  in  44  CFR  Fart  65 

Flood  insurance,  floodplains. 

PART  65-{AMENOEDl 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

§65.4    lAmended] 

2.  Section  65.4  is  amended  by  adding, 
in  alphabetic  sequence,  new  entries  to 
the  table. 


Stete  and  county 

Locaticn 

Date  and  name  of 

newspaper  wltera  notice 

was  (wbHshed 

Effective  date 
of  modrfication 

Community 
Na 

Indiana:  HaiKlricks 
(Dodtel  No.  FEMA- 
7018). 

Indiana:  Hendiicks 
(Docket  No.  FEMA- 
7018). 

Town  of  Plalnfield .       

Unincorporated  areas 

Mar.    14,    1991.    Mar.    21. 
1991,  Ptimfieid  Messen- 
ger. 

Mar.    14,    1991,    Mar.    21. 
1991,  The  Republican. 

The  Honorable  Richard  A.  Cartuci,  Town 
Manager.  Town  of  Plainfield.  206  West 
Main  Street  Plainfield,  Indiana  46168- 
0066. 

The  Honorable  Hursel  Disney,  Chairman, 
HendricKs  County  Board  of  County  Com*- 
mtesioners,  P.O.  Box  97,  Dartville,  Indiana 
46122. 

Urn.  1,  1991 

Mai.  1,1991... 

180089 
180415 

34028 
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Issued:  July  16, 1991. 

CM.  "Bud"  Schauerte. 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  91-17683  Filed  7-24-91:  8:45  am] 

MLUNO  COOe  •71«>0»-« 


44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  are  the 
basis  for  the  floo'dplain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  to  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program. 

DATES:  The  date  of  issuance  of  the 
revised  Flood  Insurance  Rate  Map 
(FIRM)  showing  modified  base  flood 
elevations  for  the  community.  This  date 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 
inspection  as  indicated  on  the  table 
below. 

ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  R.  Locke,  Chief.  Risk 
Studies  Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  646-2754. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  base  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspaper(s)  of  local 
circulation  and  an  opportunity  for  ths 
community  or  individuals  to  appeal  the 
proposed  determination  to  or  through 
the  community  for  a  period  of  ninety  (90) 
days  has  been  provided.  The  proposed 
modified  elevations  were  also  published 
in  the  Federal  Register.  The 
Administrator  has  resolved  any  appeals 
resulting  from  these  notifications. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)),  42  U.S.C.  4001- 
4128.  and  44  CFR  part  67. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 


Management  Agency,  hereby  certifies, 
for  reasons  set  out  in  the  proposed  rule, 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  nuntber  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291.  so  no 
regulatory  analyses  have  been  prepared. 
It  does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  floodplains. 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  The  modified  base  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown. 
Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  for  each 
community. 


Source  ol  Hooding  and  locaKon 


ARKANSAS 


SMTcy  <Clty).  mm»  County  (FEMA  DoekM  No. 
T017) 

GmCrtk 
Appronmateiy  0.09  mile  downstream  of  Wood 

Lane 

Approximatety  0.33  mile  upstream  of  SawmM 

Road 

Gn  Crtk  Thbutary  No.  t: 

At  confluence  with  Gin  Creeti 

Approximately   030   mile   upstream   of  Julnar 

Onve 

Uapa  avaNaWo  for  Inapeetlon  at  the  City  Hall. 
300  Watt  Arch  Avenue.  Searcy.  Artiansas. 


OKLAHOMA 


Comanche  (City).  Stephena  County  (FEMA 
Docket  No.  7001) 

Cow  Om*  Uowr  Rtacfi): 
Approximalaty  1.400  toet  tostream  o(  Oklalw- 

ma.  Kansa*.  Texas  Railroad 

Approximately  1.1  miles  upstream  of  confluerKO 

o«  Salt  Creek 

Mapa  a»allabte  for  Inapactlon  at  Itte  City  halt. 
115  r4ott)  2nd  Street.  ComanctM.  OMahoma 

Stepttene  County  (Unkteorporalad  Araoa) 
(FEMA  Docket  No.  7001) 

Cow  OpMt  ^Low»r  n»tch): 
Approximately  400  teel  downstream  o<  OUaho- 
ma.  Kansas.  Texas  Railroad 


#Oeot>i 
in  (eet 
atiove 

ground. 

'Eleva- 
tion m 
leet 

(NOVO) 

modified 


•263 
•29$ 
•264 

•300 


•977 
•993 


•971 


#  Depth 
in  feet 
atxjve 
ground 
'Eleva- 
ton  in 
feat 
(NOVO) 
modified 

Source  of  flooding  and  location 

of  Salt  Creek 

■993 

SMCr—k: 

Avenue 

•1.000 

Approximately  1.550  (eel  upstream  of  Ctmrch 

Avenue _ _ 

•1.002 

Mapa  avaOaM*  for  taapocOon  at  the  Sleptions 

County  Courttiouse,  Duncan,  Oklahoma. 

Issued:  July  16, 1991. 

CM.  "Bud"  Schauerte. 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  91-17684  Filed  7-24-91:  8:45  am) 

BILUNQ  CODE  C71»-«3-H 


FEDERAL  COiMMUNICATIONS 
COMMISSION 

47  CFR  Part  80 

[DA  91-820] 

Maritime  Radio  Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rules;  editorial 

amendments. 

SUMMARY:  This  order  amends  the  rules 
to  correct  various  provisions  regarding 
the  high  frequency  (HF)  maritime 
channels  between  4000-27500  kHz 
allocated  to  the  maritime  mobile  service. 
It  corrects  coast  station  radiotelegraphy 
frequencies  adopted  by  Commission  in 
Report  and  Order,  PR  Docket  No.  90-133 
(FCC  91-17.  6  FCC  Red  786  (1991),  56  FR 
09897  (March  8. 1991)).  It  also  reinstates 
two  provisions  regarding  Alaska  fixed 
stations  that  had  been  erroneously 
dropped  from  recent  editions  of  the 
Rules. 

EFFECTIVE  DATE:  July  25. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  S.  Hosford,  Special  Services 
Division.  Private  Radio  Bureau.  Federal 
Communications  Commission> 
Washington.  DC  20554;  or  telephone 
(202)  632-7197. 

SUPPLEMENTARY  INFORMATION:  The 
following  Order.  DA  91-820,  was 
adopted  on  June  28, 1991,  and  released 
July  2, 1991.  by  delegated  authority  of 
the  Chief.  Private  Radio  Bureau. 

List  of  Subjects  in  47  CFR  Fart  80 

Coast  stations,  Marine  safety.  Radio. 
Ship  stations.  Telegraph,  Telephone. 


In  the  matter  of  editorial  amer 
part  80  of  the  Commission't  rule 
revision  of  the  high  frequency  (I- 
for  the  maritime  mobile  service. 


Adopted:  June  28, 1991. 
Released:  July  2, 1991. 

By  the  Chief,  Private  Radi( 

1.  On  January  30. 1991,  the 
Commission  released  a  repoi 
that  substantially  revised  th( 
plans  in  the  high  frequency  ( 
between  4000-27500  kHz  allc 
exclusively  to  the  maritime  r 
service.'  These  changes  wer 
revisions  adopted  by  the  Fin 
the  World  Administrative  Rt 
Conference  for  Mobile  Servii 
Geneva.  1987.  Since  that  timi 
changes  have  come  to  light  t 
be  corrected.  These  changes 
summarized  herein. 

2.  In  March  1991.  after  the 
order  was  released,  the  Inter 
Frequency  Registration  Boar 
indicated  replacement  frequi 
Morse  code  telegraphy  for  c( 
that  differed  from  those  ado| 
Commission  in  47  CFR  80.35: 
have  corrected  the  Rules  to  1 
frequencies  specified  by  the 

3.  While  making  changes  t 
we  also  are  making  two  othe 
corrections  at  this  time:  (1)  / 

■  Report  and  Order.  PR  Docket  No 
n-17. 6  FCC  Red  786  (1991). 

*  Wo  alao  adciad  those  Morse  code 
fretivencma  that  are  currently  license 
stations  but  are  Dot  shown  in  the  pre 
the  bands  affected  by  the  IFRB  chan; 
make  the  Rules  more  accurate. 


South  PacWc.. 


Gulf  of  Mexkx).. 
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jncy,  hereby  certifies, 
it  in  the  proposed  rule, 
romulgated,  will  not 
t  economic  impact  on  a 
ler  of  small  entities, 
not  a  major  rule  under 
re  Order  12291.  so  no 
les  have  been  prepared, 
'e  any  collection  of 
urposes  of  the 
:tion  Act. 

a  44  CFR  Part  67 

e,  floodplains. 

NDED] 

y  citation  for  part  67 
I  as  follows: 

.C.  4001  et  seq.. 

n  No.  3  of  1978.  E.0. 12127. 

1  base  flood  elevations 
le  communities  listed 
i  at  selected  locations 
ty  are  shown. 
i  and  owners  of  real 
)uraged  to  review  the 
ance  Study  and  FIRM 
ddress  cited  for  each 


iq  and  localion 

#Dectti 
in  feat 
above 

ground. 

'Eieva- 

tiooin 

feel 

(NOVO) 

modifiad 

«SA8 

nty  (FEMA  Doekat  No. 

n 

I  downstream  ol  Wood 

•263 

a  upstraam  of  Sawmill 

*298 

*264 

la   upstraam  of  Julnar 

•300 

■ellen  «  ttia  City  HaH. 
Saarcy,  Ailiansaa. 

lOMA 

ihans  County  (FEMA 

».  7001) 

); 

•t  ij(>straam  of  Oklatio- 

■ilroad 

•977 

upstraam  of  confluanca 

•093 

action  at  «M  City  hall. 
Comanefia.  OWahoma. 

ncofporatad  Afaaa) 
il  No.  7001) 

). 

downslraam  of  ClUatio- 

iilroad „ 

•071 

f  Depth 
In  leal 
above 

QfOUOd. 

'Eleva- 

ton  in 

feel 

(NOVO) 

modified 

Source  of  flooding  and  location 

of  Salt  Creek 

■993 

SMCreli: 

Approximately  1.200  feet  upstream  of  Church 

Avenue 

•1.000 

Approximately  1.550  teal  upstream  of  Church 

Avenue _ _ 

•1.002 

Mapa  available  for  Inapaenon  at  the  Stephens 

County  Courttiouse,  Duncan,  Oklahoma. 

Issued:  July  16, 1991. 

CM.  "Bud"  Schauerte, 

Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  91-17684  Filed  7-24-91;  8:45  am) 

BILUNQ  CODE  e71»-«3-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  80 

[DA  91-820] 

Maritime  Radio  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rules;  editorial 

amendments. 

summary:  This  order  amends  the  rules 
to  correct  various  provisions  regarding 
the  high  frequency  (HF)  maritime 
channels  between  4000-27500  kHz 
allocated  to  the  maritime  mobile  service. 
It  corrects  coast  station  radiotelegraphy 
frequencies  adopted  by  Commission  in 
Report  and  Order,  PR  Docket  No.  90-133 
(FCC  91-17,  6  FCC  Red  786  (1991),  56  FR 
09897  (March  8, 1991)).  It  also  reinstates 
two  provisions  regarding  Alaska  fixed 
stations  that  had  been  erroneously 
dropped  from  recent  editions  of  the 
Rules. 

EFFECTIVE  DATE:  July  25. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Kathryn  S.  Hosford,  Special  Services 
Division.  Private  Radio  Bureau.  Federal 
Communications  Commission> 
Washington.  DC  20554;  or  telephone 
(202)  632-7197. 

SUPPLEMENTARY  INFORMATION:  The 
following  Order.  DA  91-820.  was 
adopted  on  June  28. 1991.  and  released 
July  2. 1991.  by  delegated  authority  of 
the  Chief.  Private  Radio  Bureau. 

List  of  Subjects  in  47  CFR  Part  80 

Coast  stations.  Marine  safety.  Radio. 
Ship  stations.  Telegraph.  Telephone. 


In  the  matter  of  editorial  amendments  of 
part  80  of  the  Commission's  rules  regarding 
revision  of  the  high  frequency  (HF)  channels 
for  the  maritime  mobile  service. 

Order     1 1 

Adopted:  June  28. 1991. 
Released:  July  2, 1991. 

By  the  Chief,  Private  Radio  Bureau: 

1.  On  January  30. 1991.  the 
Commission  released  a  report  and  order 
that  substantially  revised  the  channeling 
plans  in  the  high  frequency  (HF)  bands 
between  4000-27500  kHz  allocated 
exclusively  to  the  maritime  mobile 
service.'  These  changes  were  due  to 
revisions  adopted  by  the  Final  Acts  of 
the  World  Administrative  Radio 
Conference  for  Mobile  Services. 
Geneva.  1987.  Since  that  time  certain 
changes  have  come  to  light  that  need  to 
be  corrected.  These  changes  are 
summarized  herein. 

2.  In  March  1991.  after  the  report  and 
order  was  released,  the  International 
Frequency  Registration  Board  (IFRB) 
indicated  replacement  frequencies  for 
Morse  code  telegraphy  for  coast  stations 
that  differed  from  those  adopted  by  the 
Commission  in  47  CFR  80.357(b).  We 
have  corrected  the  Rules  to  list  the 
frequencies  specified  by  the  IFRB.* 

3.  While  making  changes  to  Part  80, 
we  also  are  making  two  other 
corrections  at  this  time:  (1)  Add  new 


footnote  2  to  the  frequency  5167.5  kHz 
that  is  listed  in  the  table  of  47  CFR 
80.373(i)  and  (2)  add  frequency  5164.5 
kHz  to  the  table  in  47  CFR  80.387(b). 
These  changes  reinstate  provisions  that 
had  been  dropped  erroneously  during 
recent  publications  of  the  Rules. 

4.  Because  the  rule  amendments 
adopted  herein  are  nonsubstantive  in 
nature,  the  notice  and  comment 
procedures  and  the  30  day  effective  date 
provisions  of  section  553  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553.  need  not  be  complied  with. 
Authority  for  this  action  is  contained  in 
S  0.331(a)(1)  of  the  Commission's  Rules. 
47,  CFR  0.331(a)(1). 

5.  Accordingly,  part  80  is  amended  as 
set  forth  below  effective  upon 
publication  in  the  Federal  Register. 

6.  Regarding  questions  on  matters  in 
this  document,  contact  Kathryn  S. 
Hosford  at  202-632-7197. 

Federal  Commimications  Commission. 

Ralph  A.  Haller, 

Chief.  Private  Radio  Bureau. 

Rule  Changes 

Part  80  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  80— [AMENDED] 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 1082, 
as  amended:  47  U.S.C.  154,  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068, 1081-1105,  as  amended;  47  U.S.C. 
151-155,  301-609;  3  UST  3450,  3  UST  4726. 12 
UST  2377. 

2.  Section  80.357  is  amended  by 
revising  paragraph  (b)(1)  and  the  entries 
listed  in  columns  entitled  16  MHz  and  22 
MHz  of  paragraph  (b)(1)  in  their  entirety 
to  read  as  follows: 

i  80.357    Mors*  code  working  frequencies. 


(b)  Coast  station  frequencies — (1) 
Frequencies  in  the  100-27500  kHz  band. 
The  following  table  describes  the 
working  carrier  frequencies  in  the  lOO- 
27500  kHz  band  which  are  assignable  to 
coast  stations  located  in  the  designated 
geographical  areas.  The  exclusive 
maritime  mobile  HF  bands  listed  in  the 
table  contained  in  fi  80.363(b)  of  this 
part  are  also  available  for  assigiunent  to 
public  coast  stations  for  AlA  or  J2A 
radiotelegraphy  following  coordination 
with  government  users. 


■  Report  and  Order.  PR  Docket  No.  90-133.  FCC 
n-17. 6  FCC  Red  78e  (1991). 

*  We  aleo  added  those  Morse  code  telegraphy 
fi«<ivenciea  that  are  currently  licensed  to  coast 
stations  but  are  not  shown  in  the  present  Rules.  For 
the  bands  affected  by  the  IFRB  changes,  thia  will 
make  the  Rules  more  accarate. 


Coast  MOTM  woiMng  kwjMnGiM  (kHz) 


Area 


100-    405- 
160      525 

kHz      kHz 


2 

MHz 


4 
MHz 


e 

MHz 


8 

MHz 


12 

MHz 


16  MHZ        22  MHz 


Central 


Pafcifte. 


17016J 
17026.0 
17060.8 


South  PacWc.. 


Gulf  of  Mexfeo.. 


17064.8 
17066.8 
17220.5 


17117.6 
17170.4 
17172.4 
17230.1 


22479.0 
22515.0 
22557.0 
22561.5 


22467.0 
22593.5 


22467.0 
226685 

22686.5 
22688.0 


Great  Ljrf(«s.. 
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AiBa 

Coast  Morse  working  frequencies  (kHz) 

100- 
160 
KHl 

405- 
525 
kHz 

2          4          6          8          12 

MHz     MHz     MHz     MHz     MHz 

16  MHz 

22  MHz 

16978.4 

22509.0 

Puerto  Rico 

North  Atlantic 

16933.2 
16968.8 
16973.6 
16997.6 
17021.6 
17093.6 
16904.9 

• 

22485.0 

16916.5 

22503.0 
22521.0 
22599.5 
226400 
22658.0 

Central  Atlantic 

22588.5 

Soutti  Atlaritic 

16918.8 
17093.6 
17160.8 
17170.4 
17239.7 

22503.0 

22575.5 

North  Pacific. 
Alaska 


17007.2       22539.0 


3.  Section  80.373  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§  80.373    Private  comfnunlcatlons 
frequencies. 

•         •         •         •         * 

(i)  Frequencies  in  the  1600-5450 kHz 
band  for  private  communications  in 
Alaska.  The  following  simplex 
frequencies  are  available  for  assignment 
to  private  fixed  stations  located  in  the 
State  of  Alaska  for  radiotelephony 
communications  with  ship  stations. 
These  simplex  frequencies  are  available 
for  use  by  authorized  ship  stations  for 
radiotelephony  communications  with 
private  fixed  stations  located  in  the 
State  of  Alaska. 


2379.0. 


2538.0 


Private  communications  in  Alaska  Carher 
frequencies  (kHz) 

1619.0 

2382.0 
2419.0 
2422.0 
2427.0 
2430.0 
2447.0 
2450.0 
2479.0 
2482.0 
2S06.0 
2509.0 
2512.0 
2535.0 

2563  0 

1622.0 

2566  0 

1643.0 

2590  0 

1646.0 

26160 

1649.0 

3258  0 

1652  0 

I  3261 0 

1705.0 

4366  0 

1709.0 

4369  0 

1712  0 

4396  0 

2003  0 

4402  0 

2006  0 

4420  0 

2115  0 

4423  0 

2118.0 

«  5167.5 

■  Ship  stations  must  limit  use  of  3261.0  kHz  to 
communications  over  distances  which  canrK>t  be 
reached  by  the  use  of  frequency  tielow  2700  kHz  or 
above  156  000  MHz 

'  The  frequency  5167.5  kHz  is  available  for  emer- 
gency communications  in  Alaska.  Peak  envelope 
power  of  stations  operating  on  this  frequency  must 
not  exceed  150  watts  When  a  station  in  Alaska  is 
authonzed  to  use  5167  5  kHz,  such  station  may  also 
use  this  frequency  for  calling  and  listening  for  the 
purpose  of  establishing  communications. 


4.  Section  80.387  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  80.387    Frequencies  for  Alaslca  fixed 
stations. 

***** 

(b)  Alaska-private  fixed  station 
frequencies: 


2118.0 

2538.0 
2S63.0 

5204.5 

2253.0 

•  6948  5 

2400.0 

2566.0 

•  7368.5 

2419.0 

2601.0 

8067.0 

2422.0 

2616.0 

8070.0 

2427.0 

2691.0 

•11437  0 
•11601.5 

Canier  frequencies  (kHz) 


1643.0... 
1646.0... 
1649.0.... 
1652.0.... 
1657.0... 
1660.0  '  . 
1705.0... 
1709.0.... 
1712.0... 
2003  0.... 
2006.0.... 
2115.0.... 


2430.0 
2447.0 
2450.0 
2463.0 
2466.0 
2471.0 
2479.0 
2482.0 
2506.0 
2509.0 
2512.0 
2535.0 


2773.0 
31645 
31830 
3196.0 
3201.0 
32580 
3261.0 
3303.0 
3365.0 
40350 
5164.5 
»  5167.5 


■  Use  of  1660.0  kHz  must  be  coordinated  to  pro- 
tect radiolocation  on  adjacent  cfiannels. 

'  Peak  envelope  power  must  not  exceed  1  kW  for 
radiotetephony.  Telepnnter  use  is  authonzed. 

'  The  frequency  5167  5  kHz  Is  available  for  emer- 
gency communications  in  Alaska.  "Peak  envelope 
power  of  statk>ns  operating  on  tf>is  frequency  must 
not  exceed  150  watts.  When  a  statkjn  in  Alaska  is 
authonzed  to  use  5167.5  kHz,  such  station  may  also 
use  this  frequency  for  calling  and  listening  for  the 
purpose  of  establishing  communications. 


[FR  Doc.  91-17600  Filed  7-24-91;  8:45  am) 

BILUNO  CODE  Cril-OI-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  225 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Offset  Administrative  Costs 

AOENCY:  Department  of  Defense  (DoD). 

ACTION:  Interim  rule  with  request  for 
comments. 


summary:  The  Defense  Acq 
Regulations  (DAR)  Council  I 
the  Defense  FAR  Supplemer 
defense  contractors  to  reco\ 
administrative  costs  from  fo 
governments  under  Foreign 
Sales  (FMS)  contracts.  This 
effective  July  15, 1991,  upon 
Departmental  Letter  91-015. 
DATES:  Effective  Date:  July  1 
Comment  Date:  Comment 
interim  rule  should  be  subm 
writing  to  the  address  showi 
or  before  August  26. 1991,  to 
considered  in  the  formulatio 
final  rule.  Please  cite  DAR  C 
in  all  correspondence  relatei 
issue. 

ADDRESSES:  Interested  parti 
submit  wTitten  comments  to 
Acquisition  Regulations  Cou 
Mrs.  Alyce  Sullivan,  DAR  G 
OUSD(A),  The  Pentagon,  W; 
DC  20301-3000. 
FOR  FURTHER  INFORMATION  < 

Mrs.  Alyce  Sullivan,  DAR  Ci 

697-7266. 

SUPPLEMENTARY  INFORMATK 

A.  Determination  To  Issue  Ii 

A  determination  has  been 
the  authority  of  the  Secretar 
to  issue  this  regulation  as  an 
to  allow  contractors  to  reco\ 
reasonable  business  expensi 
administrative  costs  from  fo: 
customers  under  FMS  contrt 
However,  pursuant  to  Public 
and  FAR  1.501,  public  comm 
received  in  response  to  this  i 
be  considered  in  formulating 
rule. 

B.  Background 

The  Defense  Policy  Advise 
Committee  on  Trade  (DPAC 
recommended  making  costs 
with  the  administration  of  ol 
agreements  between  contrac 
foreign  governments  aljowal 
Presently  only  offset  costs  ai 
with  a  D6D-apprcved  offset 
are  allowable,  a  circumstanc 
occurs  very  infrequently. 

As  revised,  in  cases  where 
purchaser  requires  offsets  ag 
defense  sale  through  Foreign 
Sales,  the  Letters  of  Offer  an 
Acceptance  (LOAs)  may  stai 
price  of  contracts  awarded  ii 
the  LOA  may  include  admini 
costs  associated  with  impler 
foreign  purchaser's  offset  agi 
with  the  contractor.  The  LO/ 
also  note  that  the  U.S.  Govei 
assumes  no  obligation  to  adr 
satisfy  the  offset  requiremen 
any  of  the  associated  costs. 
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'  Use  of  1660.0  kHz  must  be  coordinated  to  pro- 
tect radiolocation  on  adjacent  channels. 

'  Peak  envelope  power  must  not  exceed  1  kW  for 
radiotetephony.  Telepnnter  use  is  autr>onzed. 

'  The  frequency  5167  5  kHz  is  available  for  emer- 
gency communications  in  Alaska.  "Peak  envelope 
power  of  stations  operating  on  this  frequency  must 
not  exceed  150  watts.  When  a  station  in  Alaska  is 
authorized  to  use  5167.5  kHz,  such  station  may  also 
use  ttKs  frequency  for  calling  and  listening  for  the 
purpose  of  establishing  communications. 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  225 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Offset  Administrative  Costs 

agency:  Department  of  Defense  (DoD). 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  Defense  Acquisition 
Regulations  (DAR)  Council  has  revised 
the  Defense  FAR  Supplement  to  permit 
defense  contractors  to  recover  offset 
administrative  costs  from  foreign 
governments  under  Foreign  Military 
Sales  (FMS)  contracts.  This  revision  was 
effective  July  15, 1991,  upon  issuance  of 
Departmental  Letter  91-015. 
DATES:  Effective  Date:  July  15, 1991. 
Comment  Date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  August  26. 1991,  to  be 
considered  in  the  formulation  of  the 
final  rule.  Please  cite  DAR  Case  91-008 
in  all  correspondence  related  to  this 
issue. 

ADDRESSES:  Interested  parties  should 

submit  written  comments  to:  Defense 

Acquisition  Regulations  Council,  attn: 

Mrs.  Alyce  Sullivan,  DAR  Council, 

OUSD(A).  The  Pentagon,  Washington. 

DC  20301-3000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Alyce  Sullivan,  DAR  Council  (703) 

697-7266. 

SUPPLEMENTARY  INFORMATION: 

A.  Determination  To  Issue  Interim  Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  regulation  as  an  interim  rule 
to  allow  contractors  to  recover 
reasonable  business  expenses  for  offset 
administrative  costs  from  foreign 
customers  under  FMS  contracts. 
However,  pursuant  to  Public  Law  98-577 
and  FAR  1.501,  public  comments 
received  in  response  to  this  notice  will 
be  considered  in  formulating  the  final 
rule. 

B.  Background 

The  Defense  Policy  Advisory 
Committee  on  Trade  (DPACT) 
recommended  making  costs  associated 
with  the  administration  of  offset 
agreements  between  contractors  and 
foreign  governments  aljowable  costs. 
Presently  only  offset  costs  associated 
with  a  D6D-apprcved  offset  agreement 
are  allowable,  a  circumstance  which 
occurs  very  infrequently. 

As  revised,  in  cases  where  the  foreign 
purchaser  requires  offsets  against  a 
defense  sale  through  Foreign  Military 
Sales,  the  Letters  of  Offer  and 
Acceptance  (LOAs)  may  state  that  the 
price  of  contracts  awarded  in  support  of 
the  LOA  may  include  administrative 
costs  associated  with  implementing  the 
foreign  purchaser's  offset  agreement 
with  the  contractor.  The  LOAs  should 
also  note  that  the  U.S.  Government 
assumes  no  obligation  to  administer  or 
satisfy  the  offset  requirement  or  to  bear 
any  of  the  associated  costs. 


Estimated  costs  associated  with  offset 
agreements  must  be  included  in  FMS 
pricing  information  provided  to  foreign 
governments,  prior  to  submittal  of  the 
LOA.  Examples  of  offset  administrative 
costs  are  included  in  the  DEARS 
revisions. 

C.  Regulatory  Flexibility  Act 

The  DEARS  revisions  are  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  60  et 
seg.  because  it  is  not  anticipated  that 
small  businesses  would  have  offset 
agreements  with  foreign  governments.  A 
Regulatory  Flexibility  analysis  has  not 
been  prepared.  However,  comments 
from  small  entities  will  be  considered  in 
formulating  the  final  rule. 

D.  Paperwork  Reduction  Act 

The  rule  does  not  impose  reporting  or 
recordkeeping  requirements  which 
require  the  approval  of  0MB  under  44 
U.S.C.  3501,  et  seg. 

List  of  Subjects  in  48  CFR  Part  225 

Government  procurement. 
Claudia  L  Naugle, 

Executive  Editor,  Defense  Acquisition 
Regulations  System. 

Therefore,  48  CFR  part  225  is  amended 
as  follows: 

1.  The  authority  citation  for  48  CFR 
part  225  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35,  DoD  FAR  Supplement 
201.301. 

PART  225— FOREIGN  ACQUISITION 

225.7304    [Amended] 

2.  Section  225.7304(c)(l)(iii)  is  revised 
to  read  as  follows: 

•        •        •        •        • 

(c)  •  *  • 

(1)  *  *  * 

(iii)  Offset  administrative  costs. 

(A)  A  U.S.  defense  contractor  may 
recover,  under  an  FMS  contract,  costs 
incurred  to  implement  specific 
requirements  of  its  offset  agreement 
with  a  foreign  government  or 
international  organization  if  the  FMS 
Letter  of  Offer  and  Acceptance  (LOA) 
contains  a  note  that: 

[1)  Specifically  addresses  offsets: 

[2]  Advises  foreign  governments  that 
the  price  of  contracts  awarded  in 
support  of  the  LOA  may  include 
administrative  costs  associated  with 
implementing  the  foreign  purchaser's 
offset  agreement  with  the  contractor 
and 

[3]  Includes  a  statement  that  the  U.S. 
Government  assumes  no  obligation  to 
satisfy  or  administer  the  offset 


requirement  or  to  bear  any  of  the 
associated  costs. 

(B)  Offset  administrative  costs  must 
be  reasonable  and  readily  identifiable. 
Estimated  offset  administrative  costs 
must  be  included  in  FMS  pricing 
information  provided  to  the  foreign 
government  as  early  as  possible,  but 
prior  to  submittal  of  the  LOA. 

(C)  Examples  of  o^set  administrative 
costs  are: 

(7)  In-house  and/or  purchased: 
organizational,  administrative  and 
technical  support,  including  offset 
staffing;  quality  assurance, 
manufacturing,  purchasing  support;  data 
acquisition;  proposal,  transaction  and 
report  preparation;  broker/trading 
ser\'ices;  legal  support;  and  similar 
support  activities; 

[2]  Off-shore  operation  for  technical 
representative  and  consultant  activities, 
office  operations,  customer  and  industry 
interface,  capability  surveys; 

[3]  Marketing  assistance  and  related 
technical  assistance,  transfer  of 
technical  information  and  related 
training; 

[4)  Employee  travel  and  subsistence 
costs;  and 

(5)  Taxes  and  duties. 
*        •        *        *        * 

[FR  Doc.  91-17613  Filed  7-24-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Docket  No.  910498-1098] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  inseason  adjustment. 

summary:  NOAA  announces  a  change 
in  the  fishing  days  per  calendar  week 
for  the  recreational  fishery  in  the 
exclusive  economic  zone  (EEZ)  from 
Humbug  Mountain,  Oregon,  to  Horse 
Mountain.  California.  In  accordance 
with  the  preseason  notice  of  1991 
management  measures,  this  fishery  has 
been  closed  Tuesday  and  Wednesday  of 
each  week.  The  Director.  Northwest 
Region,  NMFS  (Regional  Director)  has 
determined  that  due  to  high  catch  rates 
of  Chinook  salmon,  this  fishery  should 
be  closed  Monday  through  Thursday  of 
each  week  effective  0001  hours  local 
time,  July  23, 1991,  with  the  exception 


34032  Federal  Register  /  Vol.  56.  No.  143  /  Thursday.  July  25.  1991  /  Rules  and  Regulations 


that  on  September  2. 1991  (Labor  Day) 
the  fishery  will  be  open.  This  action  is 
necessary  to  conform  to  the  preseason 
notice  of  1991  management  measures 
and  is  intended  to  ensure  conservation 
of  Chinook  salmon. 

DATES:  Effective:  Modification  of  the 
recreational  fishing  week  to  close 
Monday  through  lljursday  in  the  EEZ 
from  Humbug  Mountain,  Oregon,  to 
Horse  Mountain,  California  is  effective 
at  0001  hours  local  time.  July  23. 1991. 
with  the  exception  that  on  September  2. 
1991  (Labor  Day)  the  fishery  will  be 
open.  Actual  notice  to  affected 
fishermen  was  given  prior  to  that  time 
through  a  special  telephone  hotline  and 
U.S.  Coast  Guard  Notice  to  Mariners 
broadcasts  as  provided  by  50  CFR 
661.20,  661.21,  and  661.23  (as  amended 
May  1, 1989).  Comments:  Public 
comments  are  invited  until  August  5, 
1991. 

ADDRESSES:  Comments  may  be  mailed 
to  RoUand  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle,  Washington 
96115-0070;  or  E.  Charles  Fullerton. 
Director.  Southwest  Region,  National 
Marine  Fisheries  Service.  300  S.  Ferry 
Street,  Terminal  Island,  California 
90731-7415.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  office  of  the 
NMFS  Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT 
Joe  Scordino  at  206-526-6140.  or  Rodney 
R.  Mclnnis  at  213-514-6199. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  are  published  at  50  CFR  part 
661.  In  its  emergency  interim  rule  and 
preseason  notice  of  1991  management 
measures  (56  FR  21311,  May  8. 1991). 
NOAA  announced  that  the  1991 
recreational  fishery  from  Humbug 
Mountain,  Oregon,  to  Horse  Mountain, 
California,  will  open  on  May  25  and 
continue  through  September  30.  with 
Tuesday  and  Wednesday  of  each  week 
being  closed.  NOAA  also  announced 
that  "Additional  days  of  the  week  may 
be  closed  inseason  if  the  expected  catch 
through  the  scheduled  season  closure 
exceeds  20.000  chinook  based  on  STT 
[Salmon  Technical  Team]  evaluation  on 
or  about  July  10." 

Based  on  the  best  available 
information  on  July  10.  the  recreational 
catch  is  estimated  to  be  about  13.000 
chinook  salmon  through  July  11.  If  the 
current  season  structure  were  to 
continue  through  the  scheduled  season 
closing  date  of  September  30.  the  total 
recreational  catch  is  projected  to  be 
about  33,000  chinook  salmon.  A  two- 


fifths  reduction  in  the  recreational 
fishing  week  for  the  remainder  of  the 
season,  from  five  days  to  three  days 
open  per  calendar  week,  is  expected  to 
dampen  catch  rates  and  keep  the  total 
catch  close  to  the  20.000  chinook 
guideline.  Concern  was  expressed  that 
recreational  fishermen  be  provided  full 
fishing  opportunity  during  the  Labor  Day 
weekend.  Therefore,  the  recreational 
fisherj'  from  Humbug  Mountain,  Oregon, 
to  Horse  Mountain,  California,  will  be 
closed  Monday  through  Thursday  of 
each  week  effective  0001  hours  local 
time,  July  23. 1991,  with  the  exception 
that  on  September  2, 1991  (Labor  Day) 
the  fishery  will  be  open.  Inseason 
modification  in  the  recreational  fishing 
days  per  calendar  week  is  authorized  by 
regulations  at  S  661.21(b)(l)(iii). 

In  accordance  with  the  revised 
inseason  notice  procedures  of  50  CFR 
661.20.  661.21,  and  661.23,  actual  notice 
to  fishermen  of  this  action  was  given 
prior  to  the  time  listed  above  by 
telephone  hotline  number  (206)  526-6667 
and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  KHz. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Oregon 
Department  of  Fish  and  WildUfe.  and 
the  California  Department  of  Fish  and 
Came  regarding  this  action  affecting  the 
recreational  fishery  from  Humbug 
Mountain.  Oregon,  to  Horse  Mountain. 
California.  The  states  of  Oregon  and 
California  will  manage  the  recreational 
fishery  in  State  waters  adjacent  to  this 
area  of  the  EEZ  in  accordance  with  this 
action.  This  notice  does  not  apply  to 
other  fisheries  that  may  be  operating  in 
other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Ilierefore,  public  comments 
on  this  notice  will  be  accepted  until 
August  5. 1991. 

Other  Matters 

This  aciion  is  authorized  by  50  CFR 
661.23  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Fart  661 

Fisheries.  Fishing,  Indians. 
Authority:  16  U.S.C.  1801  el  seq. 
DatecL  July  19, 1991. 
Richard  H.  Sclwefer, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

|FR  Doc  91-17606  Filed  7-19-91;  2:58  pm] 
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50  CFR  Part  661 

(Docket  No.  910498-10M] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Conunerce, 
ACTION:  Notice  of  closures. 

SUMMARY:  NOAA  announces  the  closure 
of  the  commercial  salmon  fishery  for  all 
salmon  species  in  the  exclusive 
economic  zone  (EEZ)  from  Cascade 
Head,  Oregon,  to  the  U.S. -Mexico  border 
at  midnight,  July  11, 1991,  to  ensure  that 
the  coho  salmon  ceiling  for  the  subarea 
south  of  Cascade  Head  is  not  exceeded: 
regularly  scheduled  commercial 
fisheries  from  Cascade  Head,  Oregon,  to 
the  U.S.-Mexico  border  are  reopened  for 
all  salmon  species  except  coho  salmon 
at  0001  hours  July  12, 1991.  The  Director. 
Northwest  Region.  NMFS  (Regional 
Director),  determined  that  the  subarea 
catch  ceiling  for  coho  salmon  would  be 
reached,  and  the  fishery  for  all  salmon 
species  should  be  closed  at  midnight. 
July  11.  NOAA  also  announces  the 
closure  of  the  commercial  salmon 
fishery  for  all  salmon  species  in  the  EEZ 
from  Cape  Falcon  to  Cascade  Head, 
Oregon,  at  midnight,  July  14, 1991,  to 
ensure  that  the  overall  coho  salmon 
quota  for  the  area  south  of  Cape  Falcon 
is  not  exceeded;  the  regularly  scheduled 
commercial  fishery  in  this  subarea  is 
reopened  for  all  salmon  species  except 
coho  salmon  at  0001  hours  July  15, 1991. 
The  Regional  Director  determined  that 
the  overall  catch  quota  for  coho  salmon 
would  be  reached,  and  the  fishery  for  all 
salmon  species  should  be  closed  at 
midnight,  July  14.  These  actions  are 
necessary  to  conform  to  the  preseason 
notice  of  1991  management  measures 
and  are  intended  to  ensure  conservation 
of  coho  salmon. 

As  announced  in  the  preseason  notice 
of  1991  management  measures,  a 
separate  catch  quota  Gf  5.000  coho 
salmon  has  been  reserved  preseason  for 
the  commercial  fishery  from  Horse 
Mountain.  California,  to  the  U.S.-Mexico 
border,  which  will  be  available  upon 
attainment  of  the  overall  catch  quota  or 
the  subarea  catch  ceiling  for  coho 
salmon  minus  the  5,000  deduction.  The 
Regional  Director  has  determined  that 
the  5.000  coho  salmon  reserve  will  not 
be  made  available  immediately,  so  that 
the  commercial  fishery  in  the  subarea 
from  Horse  Mountain  to  Point  Arena. 
California,  which  does  not  open  until 
August  1, 1991,  may  have  a  portion  of  its 
season  open  for  all  salmon  species. 
Timing  of  the  availability  of  the  5.000 
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coho  salmon  reserve  will  be  e 
at  a  later  date. 

dates:  Effective:  Closure  of  tl 
from  Cascade  Head,  Oregon, 
Mexico  border  to  commercial 
all  salmon  species  was  effect! 
hours  local.time,  July  11, 1991 
scheduled  commercial  fisherii 
subarea  reopened  for  all  salm 
except  coho  salmon  effective 
hours  local  time,  July  12, 1991 
the  EEZ  from  Cape  Falcon  to 
Head,  Oregon,  to  commercial 
all  salmon  species  was  effect! 
hours  local  time.  July  14. 1991, 
scheduled  commercial  fisherii 
subarea  reopened  for  all  salm 
except  coho  salmon  effective 
hours  local  time.  July  15. 1991. 
notice  to  affected  fishermen  v 
prior  to  those  times  thorugh  a 
telephone  hotline  and  U.S.  Co 
Notice  to  Mariners  broadcast: 
provided  by  50  CFR  661.20.  66 
661.23  (as  amended  May  1, 19 
Comments:  Public  comments ) 
until  August  8. 1991. 

ADDRESSES:  Comments  may  b 
to  RoUand  A.  Schmitten.  Dire( 
Northwest  Region,  National  ^ 
Fisheries  Service,  7600  Sand  F 
NE..  BIN  C15700,  Seattle.  WA 
0070;  or  E.  Charies  Fullerton.  I 
Southwest  Region.  National  \ 
Fisheries  Service,  300  S.  Ferry 
Terminal  Island.  CA  90731-74 
Information  relevant  to  this  nc 
been  compiled  in  aggregate  fo 
available  for  public  review  du 
business  hours  at  the  office  of 
Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CC 
Joe  Scordino  at  206-526-6140. 
R.  Mclnnis  at  213-514-6199. 
SUPPLEMENTARY  INFORMATIO^ 
Regulations  governing  the  oce 
fisheries  at  50  CFR  part  661  sp 
S  661.21(a)(1)  that  "When  a  qt 
commercial  or  the  recreationa 
or  both,  for  any  salmon  specie 
portion  of  the  fishery  manage: 
is  projected  by  the  Regional  D 
be  reached  on  or  by  a  certain 
Secretary  will,  by  notice  issue 
§  661.23,  close  the  commercial 
recreational  fishery,  or  both,  f 
salmon  species  in  the  portion 
fishery  management  area  to  w 
quota  applies  as  of  the  date  th 
projected  to  be  reached. 

In  its  emergency  interim  ruli 
preseason  notice  of  1991  mane 
measures  (56  FR  21311.  May  8, 
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50  CFR  Part  661 

(Docket  No.  910498-10M] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Conmierce. 
ACTION:  Notice  of  closures. 

SUMMARY:  NOAA  announces  the  closure 
of  the  commercial  salmon  fishery  for  all 
salmon  species  in  the  exclusive 
economic  zone  (EEZ)  from  Cascade 
Head,  Oregon,  to  the  U.S. -Mexico  border 
at  midnight,  July  11, 1991,  to  ensure  that 
the  coho  salmon  ceiling  for  the  subarea 
south  of  Cascade  Head  is  not  exceeded: 
regularly  scheduled  commercial 
Fisheries  from  Cascade  Head,  Oregon,  to 
the  U.S.-Mexico  border  are  reopened  for 
all  salmon  species  except  coho  salmon 
at  0001  hours  July  12, 1991.  The  Director. 
Northwest  Region,  NMFS  (Regional 
Director),  determined  that  the  subarea 
catch  ceiling  for  coho  salmon  would  be 
reached,  and  the  fishery  for  all  salmon 
species  should  be  closed  at  midnight. 
July  11.  NOAA  also  announces  the 
closure  of  the  commercial  salmon 
fishery  for  all  salmon  species  in  the  EEZ 
from  Cape  Falcon  to  Cascade  Head, 
Oregon,  at  midnight,  July  14, 1991.  to 
ensure  that  the  overall  coho  salmon 
quota  for  the  area  south  of  Cape  Falcon 
is  not  exceeded;  the  regularly  scheduled 
commercial  fishery  in  this  subarea  is 
reopnned  for  all  salmon  species  except 
coho  salmon  at  0001  hours  July  15, 1991. 
The  Regional  Director  determined  that 
the  overall  catch  quota  for  coho  salmon 
would  be  reached,  and  the  fishery  for  all 
salmon  species  should  be  closed  at 
midnight,  July  14.  These  actions  are 
necessary  to  conform  to  the  preseason 
notice  of  1991  management  measures 
and  are  intended  to  ensure  conservation 
of  coho  salmon. 

As  announced  in  the  preseason  notice 
of  1991  management  measures,  a 
separate  catch  quota  Gf  5.000  coho 
salmon  has  been  reserved  preseason  for 
the  commercial  fishery  from  Horse 
Mountain.  California,  to  the  U.S.-Mexico 
border,  which  will  be  available  upon 
attainment  of  the  overall  catch  quota  or 
the  subarea  catch  ceiling  for  coho 
salmon  minus  the  5,000  deduction.  The 
Regional  Director  has  determined  that 
the  5.000  coho  salmon  reserve  will  not 
be  made  available  immediately,  so  that 
the  commercial  fishery  in  the  subarea 
from  Horse  Mountain  to  Point  Arena, 
California,  which  does  not  open  until 
August  1, 1991,  may  have  a  portion  of  its 
season  open  for  all  salmon  species. 
Timing  of  the  availability  of  the  5,000 


coho  salmon  reserve  will  be  announced 
at  a  later  date. 

dates:  Effective:  Closure  of  the  EEZ 
from  Cascade  Head,  Oregon,  to  the  U.S.- 
Mexico border  to  commercial  fishing  for 
all  salmon  species  was  effective  at  2400 
hours  local.time,  July  11, 1991.  Regularly 
scheduled  commercial  fisheries  in  this 
subarea  reopened  for  all  salmon  species 
except  coho  salmon  effective  at  0001 
hours  local  time,  July  12, 1991.  Closure  of 
the  EEZ  from  Cape  Falcon  to  Cascade 
Head,  Oregon,  to  commercial  fishing  for 
all  salmon  species  was  effective  at  2400 
hours  local  time.  July  14. 1991.  Regularly 
scheduled  commercial  fisheries  in  this 
subarea  reopened  for  all  salmon  species 
except  coho  salmon  effective  at  0001 
hours  local  time.  July  15, 1991.  Actual 
notice  to  affected  fishermen  was  given 
prior  to  those  times  thorugh  a  special 
telephone  hotline  and  U.S.  Coast  Guard 
Notice  to  Mariners  broadcasts  as 
provided  by  50  CFR  661.20,  661.21,  and 
661.23  (as  amended  May  1. 1989). 
Comments:  Public  comments  are  invited 
until  August  8. 1991. 

ADDRESSES:  Comments  may  be  mailed 
to  RoUand  A.  Schmitten.  Director. 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE..  BIN  C15700,  Seattle,  WA  98115- 
0070;  or  E.  Charies  FuUerton,  Director. 
Southwest  Region.  National  Marine 
Fisheries  Service,  300  S.  Ferry  Street, 
Terminal  Island.  CA  90731-7415. 
Information  relevant  to  this  notice  has 
been  compiled  in  aggregate  form  and  is 
available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Scordino  at  206-526-^140.  or  Rodney 
R.  Mclnnis  at  213-514-6199. 
SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  part  661  specify  at 
S  661.21(a)(1)  that  "When  a  quota  for  the 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  notice  issued  under 
§  661.23,  close  the  commercial  or 
recreational  fishery,  or  both,  for  all 
salmon  species  in  the  portion  of  the 
fishery  management  area  to  which  the 
quota  applies  as  of  the  date  the  quota  is 
projected  to  be  reached. 

In  its  emergency  interim  rule  and 
preseason  notice  of  1991  management 
measures  (56  FR  21311,  May  8, 1991). 


NOAA  announced  that  the  1991 
commercial  fishery  from  Cape  Falcon, 
Oregon,  to  the  U.S.-Mexico  border  is 
limited  to  an  overall  combined  catch 
and  hooking  mortality  impact  of  390,000 
coho  and  an  overall  catch  quota  of 
381,000  coho  salmon.  Within  this  overall 
catch  quota,  there  is  a  subarea  catch 
ceiling  that  allows  a  harvest  of  no  more 
than  271,000  coho  salmon  south  of 
Cascade  Head,  Oregon.  A  separate 
catch  quota  of  5,000  coho  salmon  was 
reserved  preseason  for  the  commercial 
fishery  from  Horse  Mountain,  California, 
to  the  U.S.-Mexico  border,  »vhich  will  be 
available  upon  attainment  of  the  overall 
catch  quota  or  the  subarea  catch  ceiling 
minus  the  5,000  deduction,  which 
effectively  reduces  the  overall  catch 
quota  to  356,000  coho  salmon  and  the 
subarea  catch  ceiling  to  266,000  coho 
salmon  prior  to  release  of  the  5,000  coho 
salmon  reserve. 

According  to  the  best  available 
information  on  July  10,  the  commercial 
fishery  catch  south  of  Cascade  Head, 
Oregon,  was  projected  to  reach  the 
subarea  catch  ceiling  of  266,000  coho 
salmon  by  midnight,  July  11.  Therefore, 
commercial  salmon  fishing  from 
Cascade  Head,  Oregon,  to  the  U.S.- 
Mexico border,  was  closed  effective 
2400  hours  local  time,  July  11.  In 
accordance  with  the  preseason  notice  of 
1991  management  measures  (Table  1  at 
56  FR  21319),  regularly  scheduled 
commercial  fisheries  from  Cascade 
Heads,  Oregon,  to  the  U.S.-Mexico 
border,  reopened  for  all  salmon  species 
except  coho  salmon  effective  0001  hours 
local  time,  July  12. 1991. 

Furthermore,  according  to  the  best 
available  information  on  July  12,  the 
commercial  fishery  catch  south  of  Cape 
Falcon,  Oregon,  was  projected  to  reach 
the  overall  catch  quota  of  356,000  coho 
salmon  by  midnight,  July  14.  Therefore, 
commerical  salmon  fishing  from  Cape 
Falcon  to  Cascade  Head,  Oregon,  was 
closed  effective  2400  hours  local  time, 
July  14.  In  accordance  with  the 
preseason  notice  of  1991  management 
measures,  the  regularly  scheduled 
commercial  fishery  from  Cape  Falcon  to 
Cascade  Head,  Oregon,  reopened  for  all 
salmon  species  except  coho  salmon 
effective  0001  hours  local  time,  July  15. 
1991. 

As  stated  above,  the  separate  catch 
quota  of  5,000  coho  salmon,  which  has 
been  reserved  preseason  for  the 
commerical  fishery  from  Horse 
Mountain,  California,  to  the  U.S.-Mexico 
border,  will  become  available  upon 


attainment  of  the  overall  catch  quota  or 
the  subarea  catch  ceiling  for  coho 
salmon  minus  the  5,000  deduction.  The 
Regional  Director  has  determined  that 
the  5,000  coho  salmon  reserve  will  not 
be  made  available  immediately,  so  that 
the  commercial  fishery  in  the  subarea 
from  Horse  Mountain  to  Point  Area, 
California,  which  does  not  open  until 
August  1, 1991,  may  have  a  portion  of  its 
season  open  for  all  salmon  species. 
Timing  of  the  availability  of  the  5,000 
coho  salmon  reserve  will  be  announced 
at  a  later  date. 

In  accordance  with  the  revised 
inseason  notice  procedures  of  50  CFR 
661.20,  661.21,  and  661.23,  actual  notice 
to  fishermen  of  these  closures  was  given 
prior  to  the  times  listed  above  by 
telephone  hotline  number  (206)  526-6667 
and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  KHz. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Oregon 
Department  of  Fish  and  Wildlife,  and 
the  California  Department  of  Fish  and 
Game  regarding  these  actions  affecting 
the  commercial  fishery  from  Cape 
Falcon,  Oregon,  to  the  U.S.-Mexico 
border.  The  States  of  Oregon  and 
California  will  manage  the  commercial 
fisheries  in  state  waters  adjacent  to 
these  areas  of  the  EEZ  in  accordance 
with  this  federal  action.  This  notice  does 
not  apply  to  other  fisheries  that  may  be 
operating  in  other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  until 
August  8, 1991. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  July  19, 1991. 
Ricliard  H.  Scliaefer, 

Director  of  Office  of  Fisheries,  Conser\'ation 
and  Management,  National  Marine  Fisheries 
Service. 
(FR  Doc.  91-17609  Filed  7-24-91;  8:45  am] 

■ILLINO  CODE  3S10-22-M 


34034 


Proposed  Rules 


Fsderal   Regisler 

Vol.  56.  No.  143 
Thursday.  |uly  25.  1991 


TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tt>e 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  tf>e$e  notices 
is  to  give  interested  persons  an 
opportufvty  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  981 
[FV-91-403PR] 

Expenses  and  Assessment  Rate  for 
Almonds  Grown  in  California 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  for  the  1991-92  crop 
year  under  the  marketing  agreement  and 
order  for  California  almonds.  Funds  to 
administer  this  program  are  derived 
from  assessments  on  handlers.  This 
action  is  needed  in  order  for  the  Almond 
Board  of  California  (Board),  which  is 
responsible  for  local  administration  of 
the  order,  to  have  sufficient  funds  to 
meet  the  expenses  of  operating  the 
program.  An  annual  budget  of  expenses 
is  prepared  by  the  Board  and  submitted 
to  the  U.S.  Department  of  Agriculture 
(Department)  for  approval 

DATES:  Comments  must  be  received  by 
August  5. 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  F&V.  AMS.  USDA.  P.O.  Box 
96456.  room  2525-S.  Washington.  DC 
20090-6456.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sonia  N.  Jimenez.  Marketing  Specialist. 
Marketing  Order  Administration  Branch. 
F&V.  AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  475-5992. 
SUPPI^MENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 


and  Order  No.  981  (7  CFR  part  981).  both 
as  amended,  regulating  the  handling  of 
almonds  growm  in  California.  This  order 
is  effective  under  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

This  proposed  rule  has  been  reviewed 
by  the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  110  handlers  of  California 
almonds  and  there  are  approximately 
7.000  producers  in  the  regulated  area. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  receipts  of  less  than 
SSOO.OOO.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  almond  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  marketing  order  lor  California 
almonds  requires  that  the  assessment 
rate  for  a  particular  crop  year  shall 
apply  to  all  assessable  almonds  handled 
from  the  beginning  of  such  year.  An 
annual  budget  of  expenses  is  prepared 
by  the  Board  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Board  are  handlers  and  producers 
of  regulated  almonds.  They  are  familiar 
with  the  Board's  needs  and  with  the 
costs  for  goods,  services,  and  personnel 
in  their  local  areas  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  is  formulated  and 
discussed  in  public  meeting.  Thus,  all 
directly  affected  persons  have  an 


opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Board  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  assessable  almonds. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  Board's  expected 
expenses.  The  recommended  budget  and 
rate  of  assessment  are  acted  upon  by 
the  Board  before  the  season  starts,  and 
expenses  are  inciured  on  a  continuous 
basis.  Therefore,  budget  and  assessment 
rate  approvals  must  be  expedited  so 
that  the  Board  will  have  funds  to  pay  its 
expenses. 

The  Board  met  on  June  13. 1991,  and 
unanimously  recommended  1991-92 
marketing  order  program  expenditures 
of  $11,540,095  and  an  assessment  rate 
for  the  1991-92  crop  year  of  2.25  cents 
per  pound  (kemelweight  basis).  The 
board  also  unanimously  recommended 
that  handlers  should  be  eligible  to 
receive  credit  for  their  own  marketing 
promotion  activities  for  up  to  1.75  cents 
of  the  2J25-cent-per-pound  assessment 
rate. 

The  2.25-cent-per-pound  1991-02 
recommended  assessment  rate 
compares  with  an  actual  1990-91 
assessment  rate  of  2.77  cents  per  pound. 
The  advertising  portion  of  the 
assessment  rate  has  been  2.5  cents  per 
pound  since  1979.  The  decrease  to  1.75 
cents  per  pound  is  because  the  current 
Board  favors  more  generic  advertising 
and  promotion  conducted  by  the  board 
as  opposed  to  creditable  brand 
advertising  conducted  by  individual 
handlers.  The  .5-cent-per-pound  non- 
creditable  portion  of  the  total 
assessment,  which  handlers  must  pay  to 
the  Board,  is  .23  cent  per  pound  higher 
than  the  ^-cent-per-pound  1991-91 
assessment  rate.  The  higher  rate  is 
needed  to  cover  increased  personnel 
costs  for  compliance  and  promotional 
activities.  Revenues  are  expected  to  be 
$2,596,250  from  administrative 
assessments  ($1,601,250  from  1991-92 
and  $995,000  from  1990-91),  $800,000 
from  advertising  assessments.  $35,000 
from  interests  and  $330,000  from  the  sale 
of  generic  packages  for  a  total  of 
$3,761,250. 

Projected  expenses  of  $11,540,095  for 
1991-92  compare  with  1990-01  budgeted 
expenses  of  $18,946,254.  Major  budget 
categories  for  the  1991-92  almond  crop 


year  arc  $1,974,000  for  public  n 
$1,158,500  for  general  adnrinist 
$413,095  for  production  researc 
for  crop  estimation,  and  $100,0 
econometric  study.  ComparabI 
expenditures  for  the  1990-91  al 
crop  year  were  $1,575,675,  $957 
$393,179,  and  $119,800,  respecti 
econometric  study  was  conduc 
year.  The  increase  in  the  gener 
administration  category  includ 
$100,000  for  a  management  stui 
identify  new  areas  for  the  Boat 
direct  its  efforts  and  to  possib^ 
restructure  its  management,  as 
additional  funds  to  audit  each  I 
every  year. 

Administrative  expenditures 
expected  to  total  $4,061,306.  To 
revenue  to  meet  these  expense 
projected  to  be  $3,761,250  plus 
carry-in  from  1990-91  of  $300,0i 
remaining  $7,472,500  of  propo8< 
92  expenses  is  the  estimated  at 
whieh  handlers  are  expected  tc 
on  their  own  marketing  promot 
activities  based  on  a  projected 
marketable  California  almond 
production  of  427  million  poont 
figure  also  assumes  that  all  hai 
receive  full  credit  against  their 
cents  per  pound  creditable  assi 
obligation.  Unexpected  funds  fi 
92  may  be  carried  over  to  covei 
expenses  during  the  iint  four  n 
the  1991-93  crop  year. 

While  this  proposed  action  » 
impose  some  additional  costs  c 
handlers,  the  costs  are  in  the  fo 
uniform  assessments  on  all  har 
Some  of  the  additional  costs  m^ 
passed  on  to  producers.  Howe\ 
costs  would  be  significantly  off 
the  benefits  derived  from  the  o\ 
of  the  marketing  order.  Therefo 
Administrator  of  the  AMS  has 
determined  that  this  action  woi 
have  a  significant  economic  im; 
substantial  number  of  small  en 

Based  on  the  foregoing,  it  is  f 
determined  that  a  comment  per 
days  is  appropriate  because  th( 
and  assessment  rate  approval  f 
program  needs  to  be  expedited. 
Although  the  board  may  use  fui 
the  previous  year  for  up  to  four 
in  the  new  crop  year.  Departme 
approval  of  the  expenditure  cat 
necessary  in  order  for  the  Boan 
those  funds. 

List  of  Subjects  in  7  CFR  Part  91 

Almonds,  Marketing  agreeme 
Nuts,  Reporting  and  recordkee; 
requirements. 

For  the  reasons  set  forth  in  th 
preamble.  7  CFR  part  981  is  pro 
be  amended  as  follows: 
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(7  CFR  part  981).  both 
ating  the  handhng  of 
Cahfomia.  This  order 
Agricultural  Marketing 
1937,  as  amended  (7 
3reinafter  referred  to 

ule  has  been  reviewed 
t  in  accordance  with 
ulation  1512-1  and  the 
in  Executive  Order 
n  determined  to  be  a 

lirements  set  forth  in 
ixibility  Act  (RFA).  the 
he  Agricultural 

I  (AMS)  has 
}nomic  impact  of  this 
>mall  entities. 

the  RFA  is  to  fit 
to  the  scale  of 
0  such  actions  in  order 
ses  will  not  be  unduly 
ely  burdened, 
issued  pursuant  to  the 
led  thereunder,  are 
^  are  brought  about 
on  of  essentially  small 
Iheir  own  behalf, 
s  have  small  entity 
impatibility. 
indlers  of  California 
;  are  approximately 
the  regulated  area, 
producers  have  been 
all  Business 
3  CFR  121.2)  as  those 
eipts  of  less  than 

II  agricultural  service 
as  those  whose  annual 
lan  $3,500,000.  The 

d  handlers  and 
classified  as  small 

>rder  tor  California 
that  the  assessment 
it  crop  year  shall 
iable  almonds  handled 
i  of  such  year.  An 
jxpenses  is  prepared 
submitted  to  the 
tproval.  The  members 
andlers  and  producers 
ids.  They  are  familiar 
leeds  and  with  the 
!rvices.  and  personnel 
B  and  are  thus  in  a 
ate  an  appropriate 
it  is  formulated  and 
c  meeting.  Thus,  all 
lersons  have  an 


opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Board  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  assessable  almonds. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  Board's  expected 
expenses.  The  recommended  budget  and 
rate  of  assessment  are  acted  upon  by 
the  Board  before  the  season  starts,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  budget  and  assessment 
rate  approvals  must  be  expedited  so 
that  the  Board  will  have  funds  to  pay  its 
expenses. 

The  Board  met  on  June  13. 1991.  and 
unanimously  recommended  1991-92 
marketing  order  program  expenditures 
of  $11,540,095  and  an  assessment  rate 
for  the  1991-92  crop  year  of  2.25  cents 
per  pound  (kemelweight  basis).  The 
board  also  unanimously  recommended 
that  handlers  should  be  eligible  to 
receive  credit  for  their  own  marketing 
promotion  activities  for  up  to  1.75  cents 
of  the  2J25-cent-per-pound  assessment 
rate. 

The  2.25-cent-per-pound  1991-02 
recommended  assessment  rate 
compares  with  an  actual  1990-91 
assessment  rate  of  2.77  cents  per  pound. 
The  advertising  portion  of  the 
assessment  rate  has  been  2.5  cents  per 
pound  since  1979.  The  decrease  to  1.75 
cents  per  pound  is  because  the  current 
Board  favors  more  generic  advertising 
and  promotion  conducted  by  the  board 
as  opposed  to  creditable  brand 
advertising  conducted  by  individual 
handlers.  The  .5-cent-per-pound  non- 
creditable  portion  of  the  total 
assessment,  which  handlers  must  pay  to 
the  Board,  is  .23  cent  per  pound  higher 
than  the  .27-cent-per-pound  1991-91 
assessment  rate.  The  higher  rate  is 
needed  to  cover  increased  personnel 
costs  for  compliance  and  promotional 
activities.  Revenues  are  expected  to  be 
$2,596,250  from  administrative 
assessments  ($1,601,250  from  1991-92 
and  $995,000  from  1990-91).  $800,000 
from  advertising  assessments.  $35,000 
from  interests  and  $330,000  from  the  sale 
of  generic  packages  for  a  total  of 
$3,761,250. 

Projected  expenses  of  $11,540,095  for 
1991-92  compare  with  1990-91  budgeted 
expenses  of  $18,946,254.  Major  budget 
categories  for  the  1991-92  almond  crop 


year  are  $1S74,Q00  for  public  relations. 
$1,158,500  for  general  administration. 
$413,095  for  production  research,  $70,000 
for  crop  estimation,  and  $100,000  for  arr 
econometric  study.  Comparable  actus) 
expenditures  for  the  1990-91  almond 
crop  year  were  $1,575,675,  $957,800; 
$393,179,  and  $119,800.  respectively.  No 
econometric  study  was  conducted  last 
year.  The  increase  in  the  general 
administration  category  included 
$100,000  for  a  management  study  to 
identify  new  areas  for  the  Board  to 
direct  its  efforts  and  to  possibly 
reatracture  its  management,  as  well  ac 
additional  funds  to  audit  each  handler 
every  year. 

Administrative  expenditures  are 
expected  to  total  $4,061,306.  Total 
revenue  to  meet  these  expenses  is 
projected  to  be  $3,761,250  plus  a  cash 
carry-in  from  1990-91  of  $300,058.  The 
remaining  $7,472,500  of  proposed  1991- 
92  expenses  is  the  estimated  amount 
which  handlers  are  expected  to  spend 
on  their  own  marketing  promotion 
activities  based  on  a  projected  1991-82 
marketable  California  almond 
production  of  427  miHion  pounds.  This 
figure  also  assumes  that  all  handlers 
receive  full  credit  against  their  1.75 
cents  per  pound  creditable  assessment 
obligation.  Unexpected  funds  from  1991- 
92  may  be  carried  over  to  cover 
expenses  during  the  Ttrst  four  months  of 
the  1991-93  crop  year. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of  10 
days  is  appropriate  because  the  budget 
and  assessment  rate  approval  for  the 
program  needs  to  be  expedited. 
Although  the  board  may  use  funds  from 
the  previous  year  for  up  to  four  months 
in  the  new  crop  year.  Departmental 
approval  of  the  expenditure  categories  is 
necessary  in  order  for  the  Board  to  use 
those  funds. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  for^h  in  the 
preamble,  7  CFR  pari  981  is  proposed  to 
be  amended  as  follows: 


PART  98  V-ALMONDS  QROWN  IN 
CAUFORMA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Autirarity:  Sees.  l-W,  48  Stat.  31,  n 
amended:  7  U.S.C.  «Wl-674.  (This  section  wiB 
not  be  publisiied  in  annaal  Code  of  Federal 
Regulations.) 

2.  Section  981.338  is  added  to  read  as 
folIovrsT 

i  M1.338    Expenses  and  assessmsnt  rata. 

Expenses  of  $11,540,095  by  the 
Alnwnd  Board  of  California  are 
authorized  for  the  crop  year  ending  on 
June  30, 1992.  An  assessment  rate  for 
that  crop  year  payable  by  each  handler 
in  accordance  with  J  981.81  is  fixed  at 
2.25  cents  per  pound  of  almonds 
(kemelweight  basis)  less  any  amount 
credited  pursuant  to  section  981.41,  but 
not  to  exceed  1.75  cents  per  pound  of 
almonds  (kemelweight  basis). 

Dated:  )uly  22, 1991. 
WiUiui  J.  Deyte, 

Associate  Deputy  Director.  Fruit  and 

Vegetable  Division. 

(FR  Doc.  91-17713  Filed  7-24-eii  «:46  am) 
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NUCLEAR  RCGULATORV 
COMMISSION 

10CFflP»rt61 
[Docket  No.  PRII-«1-11 

Sivrra  Club  of  North  Caroitna;  Denial  of 
Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

action:  Denial  of  petition  for 

rulemaking. 

summary;  The  Nudear  Regulatory 
Commissioa  (NRC)  is  denying  a  petition, 
as  amended,  for  rulemaking  submitted 
by  the  Sierra  Club  of  North  Carolina 
(PRM-61-1).  The  petition  and 
amendment  requested  that  the  NRC 
amend  its  regulations  in  10  CFR  pari  61 
to  permit  the  licensing  of  a  zero-release 
low-level  radioactive  waste  disposal 
facility  within  the  saturated  zone.  The 
NRC  is  denying  the  petition  for  the 
following  reasons:  (1)  The  design  of  a 
zero-release  engineered  facility  for 
extremely  long  time  periods  is  beyond 
the  current  level  of  demonstrated 
technology  known  to  the  NRC  staff,  and 
(2)  the  existing  rule  allows  for  saturated 
zone  disposal  under  a  specific 
hydrologic  condition,  however,  the  effort 
to  develop  regulations  for  enhanced 
engineered  saturated  zone  disposal, 
under  a  broad  range  of  hydrologic 


conditions,  would  be  significant  and  the 
NRC  is  not  aware  of  interest  in  this  type 
of  disposal  by  State  authorities. 

ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letter  to  the 
petitioner  are  available  for  public 
inspection  or  copying  in  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC. 

FOR  PURTHEH  INFOmiATION  CONTACT. 

Mark  Haisfield,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  492-3877. 

SUPPLEMENTARY  INFORMATION: 

The  PetKioD 

On  April  12, 1990  (55  FR  13797),  the 
Nuclear  Regulatory  Commission 
published  notice  of  receipt  of  a  petition 
for  rulemaking  by  the  Sierra  Club  of 
North  Carolina,  and  on  June  7, 1990  (55 
FR  23206).  the  NRC  published  a 
subsequent  amendment  to  the  original 
petition  for  rulemaking.  The  petition  and 
amendment  requested  that  the 
Commission  amend  10  CFR  part  61  to 
adopt  regulations  that  would  permit  the 
design  and  construction  of  a  zero- 
release  low-level  radioactive  waste 
disposal  facility  entirely  below  the  100 
year  seasonal  water  table.  The 
petitioner  asserts  that  amended 
regulations  are  necessary  in  order  for 
the  General  Assenbly  of  North  Carolina 
to  consider  a  wai>wr  of  a  North  Carotiaa 
statute  which  requires  that  the  botton  of 
a  low-level  waste  facility  be  at  least 
seven  feet  above  the  seasonal  high 
water  table. 

North  Carolina,  which  is  an 
Agreement  State  under  section  274b  of 
the  Atomic  Energy  Act,  is  required  to 
impose  standards  which  are  equivalent, 
to  the  extent  practicabie,  to  those  issued 
by  the  NRC.  Therefore,  the  North 
Carolina  Radiation  Protection 
Commission,  which  determines 
appropriate  regulations  for  radiation 
protection  and  has  a  licensing  role  for  a 
low-level  radioactive  waste  disposal 
facility,  must  meet  the  requirements  of 
10  CFR  part  61,  subparts  C  and  D.  The 
petitioner  states  that  until  the  NRC  acts 
favorably  in  regard  to  this  petition,  the 
North  Carolina  Radiation  Protection 
Commission  will  be  unable  to  approve 
rules  for  saturated  zone  siting  and  zero- 
release  technology.  The  petitioner 
asserts  that  without  amended  NRC 
regulations,  the  North  Carolina  Low- 
Level  Radioactive  Waste  Management 
Authority  cannot  undertake  to  consider 
a  site  and  technology  which  could  not 
be  considered  hcensable  by  the 
Radiation  Protection  Commission. 


34036 


Federal  Register  /  Vol.  56.  No.  143  /  Thursday.  July  25.  1991  /  Proposed  Rules 


According  to  the  petitioner,  neither  the 
Radiation  Protection  Commission  nor 
the  Management  Authority  can 
recommend  to  the  Joint  Selection 
Committee  on  the  Management  of  Low- 
Level  Radioactive  Waste  that  the 
General  Assembly  of  North  Carolina 
waive  the  provision  of  the  statute  which 
requires  placing  the  bottom  of  a  facility 
at  least  seven  feet  above  the  seasonal 
high  water  table.  The  petitioner 
provided  a  sample  design  for  a  LLW 
vault  which  he  asserted  would  be 
immune  to  water  infiltration  over  long 
time  periods,  and  therefore,  disposal 
could  be  safely  accomplished  within  the 
saturated  zone.  Petitioner  asserts  that 
current  NRC  and  North  Carolina 
regulations  preclude  much  of  the  state 
as  potential  LLW  sites  due  to  high  water 
tables  throughout  the  state. 

The  petitioner  believes  the 
performance  objectives  for  low-level 
radioactive  waste  disposal  facilities  can 
best  be  realized  by  a  finding  that  water 
impermeable  vaults  in  the  sattirated 
zone  meet  the  requirement  that  diffusion 
be  the  predominant  mechanism  of 
radioactivity  transport  from  disposed 
low-level  radioactive  waste.  Further,  the 
petitioner  offers  that  three  levels  of 
water  impermeable  containment  (vault, 
overpack.  and  high  integrity  container] 
provide  a  credible  basis  for  developing 
regulations  for  a  disposal  facility 
designed  for  zero-release. 

The  petitioner  states  that  the  NRC.  by 
a  timely  action  permitting  disposal 
facility  placement  in  the  saturated  zone, 
providing  that  specified  siting  and 
design  requirements  are  met.  will 
facilitate  corresponding  changes  in  the 
governing  statutes  and  in  the  rules  of  the 
North  Carolina  Radiation  Protection 
Commission.  The  petitioner  asserts  that 
the  changes  are  required  if  the  North 
Carolina  Low-Level  Radioactive  Waste 
Management  Authority  is  to  consider 
and  authorize  a  contractor  to  site, 
design  and  construct  a  zero-release, 
saturated  zone  located,  inadvertent 
intruder  protected,  disposal  facility  for 
the  Southeast  Compact  by  the  planned 
startup  date  of  January  1. 1993. 

In  the  amendment  to  the  original 
petition,  the  petitioner  provided  new 
and  relevant  information  regarding 
polymer  and  concrete  technology.  The 
petitioner  requested  that  the 
Commission  consider  the  new 
information  on  polymer  concrete 
technology  as  an  alternative  means  for 
realizing  the  objective  of  the  original 
petition. 

Public  Comments  on  the  Petition 

The  notices  of  filing  of  petition  and 
amendment  for  rulemaking  in  the 
Federal  Register  invited  interested 


persons  to  submit  written  comments 
concerning  the  petition.  The  NRC 
received  14  comment  letters  in  response 
to  the  original  petition  and  the 
amendment.  Two  comment  letters  were 
received  from  States,  three  from  private 
organizations,  two  from  associated 
industries  or  their  representatives,  one 
from  a  utility,  and  six  from  private 
individuals.  The  commenters  generally 
focussed  on  the  two  main  elements  of 
the  petition — burial  within  the  saturated 
zone  and  use  of  a  zero  release  structure. 

One  commenter  supported  the 
concept  of  burial  within  the  saturated 
zone.  The  commenter,  from  another 
state,  agreed  that  this  concept  allows  far 
more  of  the  state  to  be  potentially 
analyzed  as  a  disposal  site.  Eleven 
commenters  opposed  burial  within  the 
saturated  zone.  The  commenters  stated 
that  this  type  of  disposal  is  non- 
conservative  and  not  supportable.  As 
indicated  in  the  reasons  for  denial,  NRC 
agreed  with  the  commenters  that  the 
current  level  of  technology  cannot 
support  a  rule  change  allowing  saturated 
zone  burial,  unless  the  exception  in 
§  61.50(a)(7)  can  be  demonstrated. 

Two  of  the  commenters  liked  the  goal 
of  a  zero  release  structure.  However, 
they  felt  that  there  is  too  much 
uncertainty  in  the  long-term 
performance  of  a  zero  release  structure 
to  warrant  burial  in  the  saturated  zone. 
As  indicated  in  the  reasons  for  denial. 
NRC  believes  that  the  design  of  a  zero- 
release  engineered  facility  for  extremely 
long  time  periods  is  beyond  the  current 
level  of  demonstrated  technology  known 
to  the  NRC  staff.  Two  commenters 
opposed  a  zero  release  rule.  One 
commenter  referenced  the 
Environmental  Impact  Statement  (EIS) 
in  support  of  10  CFR  part  61.  The 
commenter  noted  that  in  the  EIS.  the 
NRC  concluded  that  zero  release  is  not 
necessary  to  adequately  protect  public 
health  and  safety.  This  commenter  also 
stated  that  the  petitioner  has  not 
provided  adequate  evidence  to  warrant 
any  changes  to  the  existing  position,  and 
NRC  agrees  with  this  comment. 

Reasons  for  Denial 

The  NRC  is  denying  the  petition,  as 
amended,  for  the  following  reasons: 

1.  The  concept  of  a  zero  release 
engineered  facility  in  perpetuity  is 
beyond  the  current  level  of 
demonstrated  technology  known  to  the 
NRC  staff. 

2.  To  NRC's  knowledge.  States' 
authorities  have  not  shown  an  interest 
in  placing  a  LLW  site  within  the 
saturated  zone. 

The  NRC  agrees  with  the  petitioner 
that  there  have  been  significant 
advances  in  concrete  type  structures 


and  materials.  Many  states  are  planning 
to  propose  the  use  of  concrete  structures 
for  LLW  disposal  facilities.  The  NRC 
will  continue  to  support  research  into 
the  use  of  engineered  structures  to 
enhance  the  performance  of  LLW 
disposal  facilities.  The  NRC  is  also 
conducting  research  to  assess  the 
performance  of  concrete  structures  in 
the  saturated  and  unsaturated  zones. 
The  following  discussion  more  fully 
explains  the  reasons  for  denying  the 
petition. 

1.  The  design  concept  highlights  the 
use  of  fiber-reinforced,  polymer  concrete 
in  the  vault  structure  as  a  major  means 
of  ensuring  that  the  structure  would 
remain  virtually  hermetically  sealed  for 
an  indefinitely  long  period  of  time.  It  is 
true  that  such  concretes  have  performed 
well  in  the  field  for  periods  of  time  on 
the  order  of  a  decade  or  so.  This 
experience  has  not  been  sufficient, 
however,  to  enable  the  staff  to  conclude 
that  there  is  reasonable  assurance  that  a 
structure  constructed  of  these  materials 
would  remain  almost  entirely  sealed  for 
centuries.  The  lack  of  demonstrated 
performance,  or  a  credible  basis,  for 
extrapolating  from  short  term  studies 
with  the  proposed  fiber-reinforced 
polymer  concrete  would  make  it  very 
difficult,  if  not  impossible,  to  support  a 
finding  in  a  hearing  that  there  is 
reasonable  assurance  for  long-term 
containment  of  the  low-level  radioactive 
waste  in  the  hermetically  sealed  vault 
structure.  The  staff  is  supported  by  NRC 
consultants  from  the  U.S.  Army  Corps  of 
Engineers  and  the  National  Institute  of 
Standards  and  Technology  to 
recognizing  the  uncertainties  that  are 
inherent  in  the  long-term  performance  of 
the  proposed  fiber-reinforced  polymer 
concrete. 

Another  major  source  of  uncertainty 
in  the  proposed  design  concept  is 
potential  leakage  at  construction  joints 
and  the  locations  where  the  vault  roof 
would  meet  the  vault  walls. 
Conventional  water  stops  for  concrete 
structures  are  not  expected  to  last  for 
more  than  about  50  years.  Even  with 
improved  materials  or  methods  of 
construction  at  the  joints,  it  is  not  clear 
that  the  proposed  design  would  ensure 
zero  leakage  over  extended  periods  of 
time.  Thus,  it  is  the  staffs  opinion  that 
preventing  leakage  at  joints  for  a 
submerged  vault  structure  for  centuries 
would  present  a  design  and  construction 
problem  that  could  be  insurmountable. 

In  summary,  the  capacity  to  design  for 
zero-release  has  not  been  demonstrated. 
The  NRC  believes  that  structural 
stability  can  be  assured  for  long-periods 
of  time  even  with  conventional 
construction  materials.  It  is  quite 


another  matter,  however,  to  i 
a  concrete  structure  alone  (e 
constructed  of  "improved"  m 
would  ensure  zero-release  bi 
hermetically  sealed  for  centu 
Ultimately,  the  seeding  of  the 
"constructed  stagnant  satura 
could  fail  and  leakage  deveh 
even  under  small  hydraulic  g 
would  result  in  flow  and  trar 
radionuclides.  Thus,  the  NTIC 
that  the  proposed  design  con 
not  provide  reasonable  assui 
zero- release. 

2.  The  development  of  regi 
meeting  the  requirements  of 
petitioner  would  be  extreme! 
The  concept  upon  which  10  ( 
is  based  is  that  the  very  slow 
radionuclides  that  meet  regu 
requirements  is  acceptable.  1 
designing  a  perpetual  facilit]! 
release"  might  require  NRC  t 
an  entirely  new  regulation.  R 
would  be  required  to  determi 
the  feasibility  of  the  concept 
practical  implementatkin  is  i 
This  type  of  research  would 
time  consuming,  and  uncerta 
extrapolation  over  long  time 
from  relatively  short  time  pei 
data  is  at  best  an  educated  g 

To  NRCs  knowledge,  no  S 
indicated  that  it  would  give  { 
consideration  to  an  engineer 
within  the  saturated  zone  du 
developaient  of  10  CFR  part  I 
Therefore,  because  of  the  viu 
that  regulations  could  be  deM 
if  developed,  whether  any  St 
seriously  consdcr  this  type  c 
the  NRC  believes  that  using  1 
resources  in  an  attempt  to  mi 
petitioDers  proposal  would  n 
appropriate. 

Dated  «t  RockviUe;  Maiytaod 
of  July  1991. 

For  dw  Nudeu  Regulatory  C« 
Janas  li.  Taylor, 
Exeeative  Dinctorfor  Operatior 
[PR  Doc.  91-17006  Ftted  7-2«-«t; 
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Acnott:  Proposed  rule. 
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and  materials.  Many  states  are  planning 
to  propose  the  use  of  concrete  structures 
for  LLW  disposal  facilities.  The  NRC 
will  continue  to  support  research  into 
the  use  of  engineered  structures  to 
enhance  the  performance  of  LLW 
disposal  facilities.  The  NRC  is  also 
conducting  research  to  assess  the 
performance  of  concrete  structures  in 
the  saturated  and  unsaturated  zones. 
The  following  discussion  more  fully 
explains  the  reasons  for  denying  the 
petition. 

1.  The  design  concept  highlights  the 
use  of  fiber-reinforced,  polymer  concrete 
in  the  vault  structure  as  a  major  means 
of  ensuring  that  the  structure  would 
remain  virtually  hermetically  sealed  for 
an  indefmitely  long  period  of  time.  It  is 
true  that  such  concretes  have  performed 
well  in  the  field  for  periods  of  time  on 
the  order  of  a  decade  or  so.  This 
experience  has  not  been  sufficient, 
however,  to  enable  the  staff  to  conclude 
that  there  is  reasonable  assurance  that  a 
structure  constructed  of  these  materials 
would  remain  almost  entirely  sealed  for 
centuries.  The  lack  of  demonstrated 
performance,  or  a  credible  basis,  for 
extrapolating  from  short  term  studies 
with  the  proposed  fiber-reinforced 
polymer  concrete  would  make  it  very 
difficult,  if  not  impossible,  to  support  a 
finding  in  a  hearing  that  there  is 
reasonable  assurance  for  long-term 
containment  of  the  low-level  radioactive 
waste  in  the  hermetically  sealed  vault 
structure.  The  staff  is  supported  by  NRC 
consultants  from  the  U.S.  Army  Corps  of 
Engineers  and  the  National  Institute  of 
Standards  and  Technology  to 
recognizing  the  uncertainties  that  are 
inherent  in  the  long-term  performance  of 
the  proposed  fiber-reinforced  polymer 
concrete. 

Another  major  source  of  uncertainty 
in  the  proposed  design  concept  is 
potential  leakage  at  construction  joints 
and  the  locations  where  the  vault  roof 
would  meet  the  vault  walls. 
Conventional  water  stops  for  concrete 
structures  are  not  expected  to  last  for 
more  than  about  50  years.  Even  with 
improved  materials  or  methods  of 
construction  at  the  joints,  it  is  not  clear 
that  the  proposed  design  would  ensure 
zero  leakage  over  extended  periods  of 
time.  Thus,  it  is  the  staffs  opinion  that 
preventing  leakage  at  joints  for  a 
submerged  vault  structure  for  centuries 
would  present  a  design  and  construction 
problem  that  could  be  insurmountable. 

In  summary,  the  capacity  to  design  for 
zero-release  has  not  been  demonstrated. 
The  NRC  believes  that  structural 
stability  can  be  assured  for  long-periods 
of  time  even  with  conventional 
construction  materials.  It  is  quite 


another  matter,  however,  to  expect  that 
a  concrete  structure  alone  (even  one 
constructed  of  "improved"  materials) 
would  ensure  zero-release  by  remaining 
hermetically  sealed  for  centuries. 
Ultimately,  the  sealing  of  the 
"constructed  stagnant  saturated  zone" 
could  fail  and  leakage  develop  which, 
even  under  small  hydraulic  gradients, 
would  result  in  flow  and  transport  of 
radionuclides.  Thus,  the  NRC  concludes 
that  the  proposed  design  concept  would 
not  provide  reasonable  assurance  of 
zero- release. 

2.  The  development  of  regulations 
meeting  the  requirements  of  the 
petitioner  would  be  extremely  difficult. 
The  concept  upwn  which  10  CFR  part  61 
is  based  is  that  the  very  slowTelease  of 
radionuclides  that  meet  regulatory 
requirements  is  acceptable.  Therefore, 
designing  a  perpetual  fadUty  for  ''zero 
release"  might  require  NRC  to  develop 
an  entirely  new  regulation.  Research 
would  be  required  to  determine  not  only 
the  feasibility  of  the  concept  but  that 
practical  implementatkin  is  possible. 
This  type  of  research  would  be  costly, 
time  consuming,  and  uncertain  becaoee 
extrapolation  over  long  time  period* 
from  relatively  short  time  periods  of 
data  is  at  best  an  educated  guess. 

To  NRCs  knowledge,  no  State 
indicated  that  it  would  give  serious 
consideration  to  an  engineered  structure 
within  the  saturated  zone  during  the 
developaient  c^  10  CFR  part  61. 
Therefore  because  of  the  uncertainty 
that  regulations  could  be  developed,  and 
if  developed,  whether  any  States  would 
seriously  consder  this  type  of  proposal, 
the  NRC  believes  that  using  liinited 
resources  in  an  attempt  to  meet 
petitioners  proposal  would  not  be 
appropriate. 

Dated  St  RodnriUe;  MaiylsBd  tkis  II th  day 
of  July  1991. 

For  die  Nudeu  Regulatory  CMBBaisnon. 
lanas  li.  Taylot, 

Executive  Dinctorfor  Opemtion*. 
[FR  Doc.  91-17006  Filed  7-M-9I;  M&  an] 
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DEPARTMENT  OF  STATE 
Bureau  of  Politico-MUttary  Affairs 

22  CFR  Part  121 

(PubNe  None*  1428] 

Amendments  to  th«  Inlsrnationat 
Traffic  In  Arms  Rsgulations  (iTAR> 

AQCMCV:  Department  of  State. 
Acnott:  Proposed  rule. 

summary:  Thds  proposed  rule  would 
amend  the  regulations  implementing 


section  38  of  the  Arms  Export  Control 
Act,  which  governs  the  export  of 
defense  articles  and  defense  services. 
Specifically,  it  would  enumerate  the 
types  of  vessels  of  war  and  special 
naval  equipment  controlled  under  the 
United  States  Munitions  List  (USMLl. 
This  proposed  rule  is  intended  to  reduce 
the  burden  on  munitions  exporters  by 
eliminating  most  support  and  service 
craft  and  floating  dry  docks  from  the 
USML. 

DATES:  Comments  must  be  submitted  on 
or  before  August  26, 1991. 

ADDRESSES:  Written  comments  should 
be  sent  to:  LCDR  Nelson  R.  Hines,  PM/ 
DTC,  SA-6,  room  228,  Department  of 
State,  Washington,  DC  20520,  or  sent  by 
facsimile  to  (703)  875-6647.  Public 
comments  will  be  made  available  for 
public  inspection. 

FOR  FURTHER  INFORMATION  CONTACT. 

LCDR  Nelson  R.  Hines,  Office  of 
Defense  Trade  Controls,  Department  of 
State  (703-875-6644). 

SUPPt^EMENTARY  INFORMATION:  On 

November  16, 1990,  the  PresidcBt  signed 
Executive  Order  12735  on  Chemical  and 
Biological  Weapons  Proliferatioa  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  include  the  following 

By  ^lne  1,  isn.  the  United  States  wit! 
remove  from  the  U.Sl  MumHons  List  aD  iteoH 
contained  on  the  CoCom  dual-use  list  unless 
signincant  U.S.  natiaaa]  Kcarity  iatetests 
would  be  jeopardized.  (MemoranduBi  of 
Disapproval  of  H.R.  4853,  28  Weekly 
Compilation  of  Presidential  Documents  1839}. 

In  implementati<ui  of  the  President's 
directive  of  November  16, 1980v 
regarding  the  United  States  ttfanitions 
List  (USML).  the  Department  of  SUte 
has  proposed  comprehensive  changes  to 
the  USML,  which  is  part  of  the 
International  Traffic  in  Arras 
Regulations  (ITAR)  (22  CFR  parts  120 
through  130).  The  ITAR  implemenU 
section  38  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2778).  The  proposed  rule 
that  follows  amends  S  121.15  which 
enumerates  vessels  of  war  and  special 
naval  equipment.  In  implementation  of 
the  President's  directive,  the  Department 
reviewed,  in  whole  or  in  part,  COCOM 
IL's  1416. 1425. 1431. 1391, 131Z  1371. 
1370, 1099  and  1091,  and  determined  that 
the  only  overlap  between  the  USML  and 
the  COCOM  hidustrial  List  is  IL 1425  for 
floating  docks.  The  Department 
determines  further  that  the  following 
items  no  longer  require  control  under  the 
ITAR  and  wUl  be  removed  from  the 
USML  and  delisted  from  §  121.15  of  the 
ITAR:  Fleet  support  ships  (submartne- 
rescue  ships  will  remain  on  the  USML 


for  significant  national  security 
interests),  yard  tugs,  yard  tankers,  yard 
lighters,  floating  dry  docks,  icebreakers. 
Coast  Guard  oceanography  vessels, 
buoy  tenders.  Coast  Guard  tugs  and 
light  ships.  They  will  be  under  the 
regulatory  control  of  the  Department  of 
Commerce.  Prior  to  publication  of  a  final 
Federal  Register  notice  concerning 
vessels  of  war,  the  Department  of 
Commerce  will  establish  the  appropriate 
Export  Control  Commodity  Numbers 
(ECCN)  for  the  above  listed  items. 

Additionally,  this  amendment  would 
revise  and  i^ate  the  description  of 
vessels  of  war  to  clarify  which  navel 
vessels  are  covered  by  the  USML  and 
require  export  approval  under  the  ITAR. 

Finally,  this  amendment  eliminates 
the  use  of  military  designators  of  the 
vessels  in  most  sub-paragraphs  and  uses 
them  in  other  sub-paragraphs  as 
examples  only;  they  are  not  to  be 
viewed  as  all-inckiiiive. 

The  Department  of  State  believes 
category  VI  of  the  USML  does  not 
control  any  commodity  currently  on  the 
Commodity  Control  List,  nor  is  it  is  the 
intention  oi  the  Department  to  controi 
such  commodities  in  the  futmv  aoless 
significant  national  seciJirity  interests 
would  be  jeopardized. 

h  is  the  intent  of  the  Department  that 
this  proposed  rule  change  shall  continae 
coverage  on  the  USML  of  items  specially 
designed,  modified,  or  conftfored  for 
military  application  or  items  justified  for 
retention  by  significant  national  security 
interests.  It  is  not  the  intent  of  the 
Department  in  the  future  to  impose 
controls  on  dual-use  items  which  are  not 
controlled  by  the  COCOM  IL  unless 
significant  national  security  mterests 
would  be  jeopardized.  The  Department 
particularfy  welcomes  comments  ftx)ra 
the  exporting  community  addressing  any 
current  overlap  which  we  have  not 
identified. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291  (46 
FR  13193)  and  the  procedures  of  5  U.S.C 
553  and  554.  Nevertheless,  this 
amendment  is  being  published  as  a 
proposed  rule  in  order  to  provide  the 
public  with  an  opportunity  to  comment 
and  provide  advice  and  suggestions 
regarding  the  proposal.  The  period  for 
submission  of  comments  will  close  30 
days  after  publication  of  this  proposed 
rule.  In  addition,  this  proposed  rule 
affects  collection  of  information  subject 
to  the  Paperwork  Reduction  Act  {44 
U.&C.  3501  et  seq.),  and  will  serve  to 
reduce  the  burden  on  exporters  on  that 
respect  The  relevant  infonnation 
collection  is  to  be  reviewed  by  the 
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Office  of  Management  and  Budget  under 
control  no.  1405-0013. 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  it  is  proposed  that  title 
22.  chapter  I.  subchapter  M  (consisting 
of  parts  120  through  130)  of  the  Code  of 
Federal  Regulation,  be  amended  as  set 
forth  below: 

PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sec.  3d,  Arms  Export  Control 
Act.  90  Stat.  744  (22  U.S.C.  2778);  E.0. 11958. 
42  FR  4311:  22  U.S.C.  2658. 

2.  Section  121.15  "Vessels  of  war  and 
special  naval  equipment":  is  revised  to 
read  as  follows: 

§  121.15    Vessels  of  war  and  special  naval 
equipment 

Vessels  of  war  means  vessels, 
waterbome  or  submersible,  designed, 
modified,  or  equipped  for  military 
purposes,  including  vessels  described  as 
developmental,  "demilitarized"  or 
decommissioned.  Vessels  of  war  in 
Category  VI,  whether  developmental, 
"demilitarized"  and/or  decommissioned 
or  not,  include,  but  are  not  limited  to, 
the  following: 

(a)  Combatant  vessels — (1)  Warships 
(including  nuclear-powered  versions): 

(i)  Aircraft  carriers. 

(ii)  Battleships. 

(iii)  Cruisers. 

(iv)  Destroyers. 

(v)  Frigates. 

(vi)  Submarines. 

(2)  Other  combatants. 

(i)  Patrol  Combatants  (e.g.,  including 
but  not  limited  to  PHM). 

(ii)  Amphibious  Aircraft/Landing 
Craft  Carriers. 

(iii)  Amphibious  Materiel/Landing 
Craft  Carriers. 

(iv)  Amphibious  Command  Ships. 

(v)  Mine  Warfare  Ships. 

(vi)  Cost  Guard  Cutters  (i.e.  WHEC's 
and  WMECs). 

(bj  Auxiliaries— {1]  Combat  Logistics 
Support. 

(i)  Underway  Replenishment  Ships. 

(ii)  Surface  Vessel  and  Submarine 
Tender/Repair  Ships. 

(2)  Support  Ships. 

(i)  Submarine  Rescue  Ships. 

(ii)  Other  Auxiliaries  (e.g.,  including 
but  not  limited  to:  AGDS,  AGF,  AGM, 
ACS.  AGOR.  AGOS.  AH,  AP,  ARC, 
ARL.  AVB.  AVM,  AVT). 

(c)  Combatant  Craft—  (1)  Patrol  Craft. 

[i]  Coastal  Patrol  Combatants. 

(ii)  River,  Roadstead  Craft  (including 
swimmer  delivery  craft). 


(iii)  Coast  Guard  Patrol  Craft. 

(2)  Amphibious  Warfare  Craft. 

(i)  Landing  Craft  (e.g.,  including  but 
not  limited  to:  LCAC,  LCM.  LCPL.  LCU. 
LWT,  SLWT). 

(ii)  Special  Warfare  Craft  (e.g., 
including  but  not  limited  to:  LSSC, 
MSSC,  SDV,  SWCL,  SWCM). 

(3)  Mine  Warfare  Craft. 

(i)  Mine  countermeasures  Craft  (e.g., 
including  but  not  limited  to:  MCT,  MSB). 

(d)  Support  and  Service  Vessels.  (1) 
Miscellaneous  (e.g..  including  but  not 
limited  to:  APL,  DSRV,  DSV,  IX,  WIX, 
NR,  YFRT,  YHLC,  YP,  YR.  YRB,  YRDH, 
YRDM,  YRR,  YSD). 

Dated:  April  26, 1991. 

Charles  A.  Duelfer, 

Director.  Center  for  Defense  Trade,  Bureau  of 
Politico-Military  Affairs. 

Editoral  Note:  This  document  was  received 
by  the  Office  of  the  Federal  Register  on  July 
18. 1991. 

[FR  Doc.  91-17432  Filed  7-24-91:  8:45  am) 
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22  CFR  Part  121 

[Public  Notice  1429) 

Amendments  to  ttie  International 
Traffic  In  Arms  Regulations  (ITAR), 
Category  V.  Explosives  Propellants 
and  incendiary  Agents 

agency:  Department  of  State. 
ACTION:  Proposed  rule. 

summary:  Section  121.12  of  the  ITAR 
defines  military  explosives  covered 
under  Category  V.  The  proposed  change 
would  modify  ITAR  Category  V, 
"Military  Explosives",  S  121.12,  by  using 
the  list  of  chemicals  in  the  COCOM 
International  Munitions  List  (IML) 
Category  8  "Military  Explosives  and 
Fuels,  as  the  basis  for  the  USML 
Category  V.  In  modifying  the  items 
covered  by  Category  V  to  agree  with  the 
COCOM  IML  Category  8,  a  list  has  been 
established  which  would  standardize 
U.S.  export  administration  procedures 
with  those  of  our  COCOM  partners.  In 
this  instance,  the  COCOM  IML  is 
considered  to  be  a  list  which  more 
accurately  reflects  the  current  state  of 
the  art  in  this  technology  area. 

DATES:  Comments  must  be  submitted  on 
or  before  August  26, 1991. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Terry  L  Davis,  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls,  SA-6,  rm.  228, 
Washington,  DC.  20522-0602,  fax#  703- 
875-6647. 


FOfl  FURTHER  INFORMATION  CONTACT: 

Terry  L  Davis,  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls,  tel. 
703  875-6644. 

SUPPl£MENTARY  INFORMATION:  On 

November  16. 1990.  the  President  signed 
Executive  Order  12735  on  Chemical  and 
Biological  Weapons  Proliferation  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  include  the  following: 

By  June  1. 1991.  the  United  States  will 
remove  from  the  U.S.  Munitions  List  all  items 
contained  on  the  CoCom  dual-use  list  unless 
significant  U.S.  national  security  interests 
would  be  jeopardized  (Memorandum  of 
Disapproval  of  H.R.  4653.  26  Weekly 
Compilation  of  Presidential  Documents  1839). 

In  implementation  of  the  President's 
directive  of  November  16. 1990, 
regarding  the  U.S.  Munitions  List 
(USML),  the  Department  of  State  has 
proposed  comprehensive  changes  to  the 
USML.  which  is  part  of  the  International 
Traffic  In  Arms  Regulations  (ITAR)  (22 
CFR  parts  120  through  130).  The  ITAR 
implements  section  38  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2778).  The 
proposed  rule  thai  follows  amends 
1 121.12  of  the  ITAR. 

It  is  the  intent  of  the  Department  that 
this  proposed  rule  change  shall  continue 
coverage  on  the  USML  of  items  specially 
designed,  modified,  or  configured  for 
military  application  or  items  justified  for 
retention  by  significant  national  security 
interests.  It  is  not  the  intent  of  the 
Department  in  the  future  to  impose 
controls  on  dual-use  items  which  are  not 
controlled  by  the  COCOM  IL  unless 
significant  national  security  interests 
would  be  jeopardized.  The  Department 
particularly  welcomes  comments  from 
the  exporting  community  addressing  any 
current  overlap  which  we  have  not 
identified. 

The  Department  reviewed  ILs  1601, 
1715  and  1746(a)  including  the  Core  List 
proposal  and  found  no  overlap  with  the 
USML.  The  review  then  focused 
primarily  on  redrafting  Category  V  so 
that  it  would  be  consistent  with  the 
COCOM  International  Munitions  List 
(IML)  8.  The  Department  of  State 
believes  Category  V  of  the  USML  does 
not  control  any  commodity  currently  on 
the  Commodity  Control  List,  nor  is  it  the 
intention  of  the  Department  to  control 
such  commodities  in  the  future  unless 
significant  national  security  interests 
would  be  jeopardized. 

As  a  result  of  the  review  directed  by 
the  President,  the  following  explosives, 
which  have  been  removed  from  the  IMI.. 
are  being  removed  from  the  USML  and 
moved  to  the  jurisdiction  of  the 
Department  of  Commerce,  pending  the 
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FOR  FURTHER  INFORMATION  CONTACr 

Terry  L.  Davis,  U.S.  Department  of  State, 
Office  of  Defense  Trade  Controls,  tel. 
703  875-6644. 

SUPPLEMENTARY  INFORMATION:  On 

November  16, 1990,  the  President  signed 
Executive  Order  12735  on  Chemical  and 
Biological  Weapons  Proliferation  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  include  the  following: 

By  June  1. 1991.  the  United  States  will 
remove  from  the  U.S.  Munitions  List  all  items 
contained  on  the  CoCom  dual-use  list  unless 
significant  U.S.  national  security  interests 
would  be  jeopardized  (Memorandum  of 
Disapproval  of  H.R.  4653.  26  Weekly 
Compilation  of  Presidential  Documents  1839). 

In  implementation  of  the  President's 
directive  of  November  16, 1990, 
regarding  the  U.S.  Munitions  List 
(USML),  the  Department  of  State  has 
proposed  comprehensive  changes  to  the 
USML,  which  is  part  of  the  International 
Traffic  In  Arms  Regulations  (ITAR)  (22 
CFR  parts  120  through  130).  The  ITAR 
implements  section  38  of  the  Arms 
Export  Control  Act  (22  U.S.C.  2778).  The 
proposed  rule  thatfollows  amends 
S  121.12  of  the  ITAR. 

It  is  the  intent  of  the  Department  that 
this  proposed  rule  change  shall  continue 
coverage  on  the  USML  of  items  specially 
designed,  modified,  or  configured  for 
military  application  or  items  justified  for 
retention  by  significant  national  security 
interests.  It  is  not  the  intent  of  the 
Department  in  the  future  to  impose 
controls  on  dual-use  items  which  are  not 
controlled  by  the  COCOM  IL  unless 
significant  national  security  interests 
would  be  jeopardized.  The  Department 
particularly  welcomes  comments  from 
the  exporting  community  addressing  any 
current  overlap  which  we  have  not 
identified. 

The  Department  reviewed  ILs  1601, 
1715  and  1746(a)  including  the  Core  List 
proposal  and  found  no  overlap  with  the 
USML.  The  review  then  focused 
primarily  on  redrafting  Category  V  so 
that  it  would  be  consistent  with  the 
COCOM  International  Munitions  List 
(IML)  8.  The  Department  of  State 
believes  Category  V  of  the  USML  does 
not  control  any  commodity  currently  on 
the  Commodity  Control  List,  nor  is  it  the 
intention  of  the  Department  to  control 
such  commodities  in  the  future  unless 
significant  national  security  interests 
would  be  jeopardized. 

As  a  result  of  the  review  directed  by 
the  President,  the  following  explosives, 
which  have  been  removed  from  the  IML, 
are  being  removed  from  the  USML  and 
moved  to  the  jurisdiction  of  the 
Department  of  Commerce,  pending  the 


imposition  of  controls  under  section  6  of 
the  Export  Administration  Act,  "Foreign 
Policy  Controls  for  Antiterrorism  and 
Regional  Stability":  ammonium  picrate, 
black  powder  made  with  potassium 
nitrate  or  sodium  nitrate, 
ethylenedinitramine, 
hexanitrodiphenylamine,  nitrostarch, 
tetranitronaphthalene,  trinitroanisol, 
trinitronaphthanine,  and  trinitroxylene. 

New  paragraphs  identifying  the 
following  explosives,  additives  and 
stabilisers  are  being  added  to  the  USML: 
— Any  metal  fuels  or  alloys  of  metal 

fuels  identified  in  paragraph  (b)  of 

§  121.12,  encapsulated  with  any  other 

metals  or  alloys  in  the  same 

paragraph; 
— Perchlorates,  chlorates  and  chromates 

composited  with  powdered  metal  or 

other  high  energy  fuel  components; 
— NQ; 
— With  the  exception  of 

chlorinetrifluoride,  compounds 

composed  of  fluorine  and  one  or  more 

of  the  following:  other  halogens, 

oxygen,  nitrogen; 
— Carboranes,  decaborane,  pentaborane 

and  derivatives; 
— HMX; 

— Octogen,  octogene; 
—HNS,  DATB,  TATB,  TAGN; 
— ^Titanium  subhydride  of  stiochiometry 

TiH  0.65-1.68; 
— DNGU,  DINGU,  TNGU,  SORGYL, 

TACOT,  DIPAM,  PYX,  NTO  or 

ONTA; 
— CP,  BNCP.  ADNBF,  CL-14,  K-6  or 

Keto  RDX,  K-55  or  keto  bicyclic  HMX; 
— TNAZ.  TNAD,  CL-20  or  HNIW. 

chlafhrates  of  CL-20;  polynitrocubane 

with  more  than  four  nitro  groups; 
— SR-12,  NMMO,  AMMO,  TEPAN, 

TEPANOL; 
— Cyanoethylated  polyamine  adducted 

with  glycidol; 
— FPF-1,  FPF-3; 
— Polyglycidylnitrate;  , 
— 1,  2,  4,-trihydroxybutane; 
— 1,  3.  5-trichlorobenzene; 
— BCMO; 
— Low  (less  than  10,000)  molecular 

weight  alcohol-functionalised, 

poly(epichloroyhdrin)  and 

(epichlorhydrindiol); 
— Propylimine: 
—1.  3.  5,  7,-tetraacetyl-l,  3,  5,  7- 

tetraazacyclooctane; 
— Binitroazetidine-t-butyl  salt; 
— HBIW,  TAIW; 
— 1,  4,  5,  8-tetraazadecalin; 
— Protech. 

The  only  addition  to  the  USML  of  an 
item  not  currently  on  the  IML  is  the 
military  grade  of  the  binder  Hydroxy- 
terminated  Polybutadiene  (HTPB). 
During  round  2  negiotiations  of  CoCom 
Core  List  #2  "Materials  and  Processes", 


it  was  agreed  that  the  military  grade  of 
HTPB  (defined  as  a  hydroxyl  value  of 
less  than  0.77  meg/q,  a  viscosity  at  30 
degrees  C  of  less  than  47  poise,  and  a 
functionality  of  2.28)  should  be  placed 
on  the  CoCom  IML.  The  commercial 
grade  of  HTPB  will  continue  to  be 
subject  to  the  jurisdiction  of  the 
Department  of  Commerce  under  controls 
imposed  by  the  Missile  Technology 
Control  Regime. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291  (48 
FR 13193)  and  the  procedures  of  5  U.S.C. 
553  and  554.  Nevertheless,  it  is  being 
published  as  a  proposed  rule  in  order  to 
provide  the  public  with  an  opportunity 
to  comment  and  provide  advice  and 
suggestions  regarding  the  proposal.  The 
period  for  submission  of  comments  will 
close  August  26, 1991.  In  addition,  this 
rule  affects  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et.  seq.),  and  will  serve 
to  reduce  the  burden  on  exporters  in 
that  respect.  The  relevant  information 
collection  is  to  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
control  no.  1405-0013. 

List  of  Subjects  in  22  CFR  Fart  121 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reason  set  forth 
in  the  preamble,  it  is  proposed  that  title 
22,  chapter  I,  subchapter  M  (consisiting 
of  parts  120  through  130)  of  the  Code  of 
Federal  Regulations,  be  amended  as  set 
forth  below: 

PART  121— [AMENDED] 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sec.  38,  Arms  Export  Control 
Act,  90  Stat.  744  (22  U.S.C.  2778):  E.0. 11958, 
42  FR  4311;  22  U.S.C.  2658. 

§  121.1    [Amended] 

2.  Section  121.1,  Category  V 
Explosives,  Propellants,  and  Incendiary 
Agents  is  amended  to  remove  the  word 
"and"  and  add  after  Incendiary  Agents 
"and  their  Constituents". 

3.  Section  121.12,  "Military 
Explosives",  revised  to  read  as  follows: 

§  121.12    Military  explosive*. 

(a)  Mihtary  Explosives  in  Category  V 
are  military  explosives  or  energetic 
materials  consisting  of  high  explosives, 
propellants  or  low  explosives, 
pyrotechnics  and  high  energy  solid  or 
liquid  fuels,  including  aircraft  fuels 
specially  formulated  for  military 
purposes.  Military  explosives  are  solid, 
liquid  or  gaseous  substances  or  mixtures 
of  substances  which,  in  their  application 


as  primary,  booster  or  main  charges  in 
warheads,  demolition  and  other  military 
applications,  are  required  to  detonate. 
Military  explosives,  mihtary  propellants 
and  military  pyrotechnics  in  Category  V 
include  substances  or  mixtures 
containing  any  of  the  following: 

(1)  Spherical  aluminium  powder  with 
particles  of  uniform  diameters  of  less 
than  500  microns  and  aluminium  content 
of  97%  or  greater; 

(2)  Metal  fuels  in  particle  sizes  of 
uniform  diameter  less  than  500  microns 
whether  spherical,  atomized,  spheroidal, 
flaked  or  ground,  consisting  of  97%  or 
more  of  any  of  the  following:  Zirconium, 
boron,  magnesium  and  alloys  of  these; 
beryllium; 

(3)  Any  of  the  foregoing  metals  or 
alloys  of  paragraph  (b)  of  this  section, 
encapsulated  with  any  other  metals  or 
alloys  in  paragraph  (b)  of  this  section; 

(4)  Perchlorates,  chlorates  and 
chromates  composited  with  powdered 
metal  or  other  high  energy  fuel 
components; 

(5)  Nitroglycerin; 
(6)Trinitrophenylmenthylnitramine 

(TETRYL); 

(7)  Trinitrotoluene  (TNT); 

(8)  Nitroguanidine  (NQ); 

(9)  With  the  exception  of 
chlorinetrifluoride,  compounds 
composed  of  fluorine  and  one  or  more  of 
the  following:  other  halogens,  oxygen, 
nitrogen; 

(10)  Carboranes;  decaborane; 
pentaborane  and  derivatives; 

(11) 
Cyclotetramethylenetetranitramine 
(HMX);  octahydro-1.3,5,7-tetranitro- 
1,3,5,7-tetrazine;  l,3,5,7-tetranitro-l,3,5,7- 
tetraza-cyclooctane;  (octogen,  octogene); 

(12)  Hexanitrostilbene  (HNS); 

(13)  Diaminotrinitrobenzene  (DATB); 

(14)  Triaminotrinitronbenzene 
(TATB); 

(15)  Triaminoguanidinenitrate 
(TAGN); 

(16)  Titanium  subhydride  of 
stiochiometry  TiH  0.65-1.68; 

(17)  Dinitroglycoluril  (DNGU,  DINGU); 
tetranitroglycoluril  TNGU,  SORGUYL); 

(18) 
Tetranitrobenzotriazolobenzotriazole 
(TACOT); 

(19)  Diaminohexanitrobiphenyl 
(DIPAM); 

(20)  Picrylaminodinitropyridine  (PYX); 

(21)  3-nitro-l,2,4-triazol-5-one  (NTO  or 
ONTA); 

(22)  Hydrazine  in  concentrations  of 
70%  or  more;  hydrazine  nitrate; 
hydrazine  perchlorates;  unsymmetrical 
dimethyl  hydrazine;  monomethyl 
hydrazine;  symmetrical  dimethyl 
hydrazine; 

(23)  Ammonium  perchlorate; 
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(24)  2-{5-cyanotetrazolato)  penta 
amminecobalt  [HI]  perchlorate  (CP); 

(25)  trana-bis  (S-nitrotetrazolato) 
penta  amminecobalt  (lU)  perchlorate  (or 
BNCP): 

(26)  7-amino  4.6-dinitrobenzofurazane- 
1-oxide  (ADNBF):  amino 
dinitrobenzofuroxan: 

(27)  5.7-diamino-4,6- 
dinitrobenzofurazane-l -oxide,  (CL-14  or 
diaminodinitrobenzofuroxan); 

(28)  2.4.6-trinitro-Z4.6-triaza-cyclo- 
hexanone  (K-6  or  keto-RDX): 

(29)  2,4.6. 8-tetranitro-2.4.6.8-tetraaza- 
bicyclo  (3,3.0)-octanone- 
3(tetranitrosemiglycoluril,  K-55,  or 
ketobicyclic  HMX): 

(30)  1,1,3-trinitroazetidine  (TNAZ): 

(31)  1.4.5.8-tetraniUt>-l.  4,5.8-  " 
tetraazadecalin  (TNAD); 

(32)  Hexanitrohexaazaisowurtzitane 
(CL-20  or  NNIW;  and  chlathrates  of  CL- 
20): 

(33)  Polynitrocubane  with  more  than 
four  nitro  groups: 

(34)  Ammonium  dinitramide  (or  SR- 
12): 

(35)  Cyclotrimethylenthnitramine 
(RDX):  cyclonite:  T4;  hexahydro-  1A5- 
trinitro-1.3.5-triazine;  1  J.5-trinitro-1.3.  5- 
triaza-cyclohexane;  hexogen.  hexogene; 

(36)  Hydroxylammonium  nitrate 
(HAN):  hydroxylammonium  perchlorate 
(HAP): 

(37)  Pentaerjihritol  TetraniU-ate 
(PEJN) 

(38)  Hydroxy  terminated 
Polybutadiene  (HTPB)  with  a  hydroxyl 
value  of  less  than  0.77  meg/g,  a  viscosity 
at  30  degrees  C  of  less  than  47  poise, 
and  a  functionality  of  2.28,  and  Hydroxy 
terminated  Polybutadiene  (HTPB)  with 
ferrocene  additives  such  as  butacene: 

(b)  "Additives"  include  the  followii^g: 

(1)  Glycidylazide  Polymer  (GAP)  and 
its  derivatives: 

(2)  Polycyanodifluoroaminoethylene- 
oxide  (PCDE): 

(3)  Butanetrioltrinitrate  (BTTN); 
(4)Bis-2-fluoro-Z2-dinitroethylfonnal 

(FEFO): 

(5)  Butadienenitrileoxide  (BNO); 

(6)  Catocene.  N-butyl-ferrocene  and 
other  ferrocene  derivatives: 

(7)  Bis(2.  2-dinitropropyl)  formal  and 
acetal: 

(8)  3-nitraza-l,5-pentane  diisocyanate: 

(9)  Energetic  monomers,  plasticisers 
and  polymers  containing  nitro,  azido, 
nitrate,  nitraza  or  difluroamino  groups: 

(10)  1,2,3-Tris  [1.2- 
bis(difluoroamino)ethoxy]  propane;  Tris 
vinoxy  propane  adduct,  (TVOPA): 

(11)  Bisazidomethyloxetane  (BAMO) 
and  its  polymers: 

(12)  Nitratomethylmetbyloxetane 
(NN-fMO)  Azidomethyhnethyloxetane 
(AMMO): 

(13)  Polynitroorthocarbonatea: 


(14)  Tetraethylenepentamine- 
acrylonitrile  (TEPAN):  cyanoethylated 
polyamine: 

(15) 
Tetraethylenepentamineacrylonitrile- 
glycidol  (TEPANOL):  cyanoethylated 
polymine  adducted  with  glycidol: 

(16)  Polyfunctional  aziridine  amides 
with  isophthalic,  trimesic  (BITA  or 
butylene  imine  trimesamide),  isoyanuric, 
or  trimethyladipic  backbone  structures 
and  2-methyl  or  2-ethyl  substitutions  on 
the  aziridine  ring: 

(17)  Basic  copper  salicylate:  lead 
salicylate: 

(18)  Lead  beta  resorcylate: 

(19)  Lead  stannate,  lead  maleate,  lead 
citrate: 

(20)  Tri9-l-{2-methyl)aziridinyl 
phosphine  oxide  (MAPO)  and  its 
derivatives: 

(21)  Organo-metallic  coupling  agents, 
specifically:  Neopentyl  (diallyl)  oxy,  tri 
(dioctyl]  phosphato  titanate  titanium  IV, 
2,2(biB  2-propenolatomethyl.  butanolato 
or  tris  [dioctyl]  pho8phato[0],  or  LICA 
12):  Titanium  IV,  [(2-propenolato- 
l)methyl,  n-propanolatemethyl] 
butanolato[l, 

tri8{dioctyl)pyrophosphato,  KR3538: 
Titanium  IV,  [(2-propenolato-l)methyl. 
n-propanolatemethyl]  butanolato[l, 
tris(dioyctyl)phosphato,  or  KR3512: 

(22)  FPF-1  (poly-[2,2,3,3.4,4-8eptanuoro 
pentane-2.5-diolformal]): 

(23)  FPF-3  (poly-(z,4.4,5,5.6,  6- 
heptafluoro-2-trifluoromethyl-3- 
oxaheptane-1,  7-diolformal]): 

(24)  Polyglycidybiitrate. 

(c)  "Precursors"  include  the  following: 

(1)  Guanidine  nitrate: 

(2)  1.2,4-trihydroxybutane  (1.2.4- 
bu(aoetriol): 

(3)  1.3,5-trichlorobenzene; 

(4)  Polynitroorthocarbonates: 

(5)  Bischloromethyloxetane  (BCMO): 

(6)  Low  (less  than  10,000)  molecular 
weight,  alcohol-functionalised, 
poly(ephichlorohydrin)", 
poly(ephichlorhydrindiol); 

(7)  ftt)pylimine: 
(8)l,3.5.a-tetraaoetyl-1.3,5,7-tetraaza- 

cyclooctane: 

(9)  Dinitroazetidine-t-butyl  salt; 

(10)  Hexabenzylbexaazaisowurtzitane 
(HBIW); 

(ll)Tetraacetyldibenzylhexaazaiso- 
wurtzitane  (TAIW); 
(12)  1,4,5,8-tetraazadecalin. 

(d)  Stabilisers  include  the  following; 

(1)  N-Methyl-p-nitroaniline: 

(2)  Protech  TM 

(e)  Any  substance,  mixture  or 
fabricated  explosive  charge,  as  follows: 

(1)  Any  explosive  with  a  detonation 
velocity  greater  tfian  8,700  m/s  or  a 
detonation  pressure  greater  than  340 
kilobars: 


(2)  Other  organic  high  explosives 
yielding  detonation  pressures  of  250 
kilobars  or  greater  that  will  remain 
stable  at  temperatures  of  523  K  (250 
degrees  C)  or  higher  for  periods  of  5 
minutes  or  longer; 

(3)  Any  other  UN  Class  1.1  solid 
propellent  with  a  theoretical  specific 
impulse  (under  standard  conditions) 
greater  than  250  seconds  for  aluminised 
compositions; 

(4)  Any  UN  Class  1.3  solid  propellant 
with  a  theoretical  specific  impulse 
greater  than  230  seconds  for  non- 
halogenised,  250  seconds  for  non- 
metallised  and  266  seconds  for 
metallised  compositions; 

(5)  "Composite"  propellants  using 
poljTnerized  inert  or  active  bonding 
materials,  muddled  and  cast  in  one 
place,  with  specific  impulse  of  230 
seconds  or  a' combustion  rate  exceeding 
12mm/s; 

(6)  All  fuels  capable  of  releasing 
energy  equal  to  or  more  than  40  MJ/Kg: 

(7)  Fuels  or  propellants  for  ramjets  or 
rocket-ramjets; 

(8)  Any  other  explosive,  propellent  or 
pyrotecluiic  that  can  sustain  a  steady- 
state  burning  rate  greater  than  38mm  per 
second  under  standard  conditions  of 
68.9  bar  (1,000  PSI)  pressure  and  21 
degrees  Celsis; 

(9)  Any  other  gun  propellants  having  a 
force  constant  greater  than  1,200  kj/kg: 

(10)  Elastomer  modified  cast  double 
based  propellants  (EMCDB)  with 
extensibility  at  maximum  stress  greater 
than  5%  at  233  K  or  (-40  degrees  C).  ' 

Dated:  April  28. 1991. 
Charies  A.  Duelfar, 

Director,  Center  for  Defense  Trade  Bureau  of 

Politico-Military  Affairs. 

Editgcial  Note:  This  document  was  received 
by  (he  Office  of  the  Federal  Register  on  |uly 
18. 1991. 

[FR  Doc.  91-17433  Filed  7-24-91;  8:45  am] 
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22  CFR  Part  121 

lOocketNo.  1430] 

Amendments  to  ttie  International 
Traffic  in  Arms  Regulations  (ITAR) 

agency:  Department  of  State. 
action:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  regulations  implementing 
section  38  of  the  Arms  Export  Control 
Act,  which  governs  the  export  of 
defense  articles  and  defense  services. 
Specifically,  it  would  revise  and  clarify 


Category  XI  (MiUtary  and  Spai 
Electronics)  of  the  United  State 
Munitions  List  (USML).  This  pi 
rule  is  intended  to  reduce  the  t 
munitions  exporters  by  reducir 
necessity  for  commodity  jurisd 
procedures  that  could  arise  fro 
proposed  exporters  of  articles 
Category  XI,  as  currently  writt 
dates:  Comments  must  be  sub 
or  before  August  26, 1991. 
ADDRESSES:  Written  comment; 
be  sent  to:  Mr.  Martin  O'Mara, 
Defense  Trade  Controls,  Depai 
State,  Washington,  DC  20520. 1 
comments  will  be  made  availa 
public  inrpection. 
FOR  FURTHER  INFORMATION  COI 

Mr.  Martin  O'Mara,  Office  of  E 
Trade  Controls,  Department  of 
(703-875-6644). 
SUPPLEMENTARY  INFORMATION: 

November  16, 1990,  the  Preside 
Executive  Order  12735  on  Cher 
Biological  Weapons  Proliferati 
directed  various  other  export  c 
measures.  The  measures  direct 
President  include  the  following 

By  June  1.1991.  the  United  States 
remove  from  the  U.S.  Munitions  Lii 
contained  on  the  CoCom  dual-use 
significant  U.S.  national  security  ir 
would  be  jeopardized.  (Memorand 
Disapproval  of  H.R.  4653,  26  Week 
Compilation  of  Presidential  Docun: 

In  implementation  of  the  Pre 
directive  of  November  16, 1990 
regarding  the  United  States  Mi 
List  (USML),  the  Department  o: 
has  proposed  comprehensive  c 
the  USML,  which  is  part  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  pa 
through  130).  The  ITAR  implen 
section  38  of  the  Arms  Export  ( 
Act  (22  U.S.C.  2778).  The  propo 
that  follows  amends  section  12 
Category  XI  of  the  ITAR  which 
military  and  space  electronics 
by  the  USML. 

It  is  the  intent  of  the  Departn 
this  proposed  rule  change  shall 
coverage  on  the  USML  of  items 
designed,  modified,  or  configur 
military  application  or  items  ju 
retention  by  significant  nations 
interests.  It  is  not  the  intent  of 
Department  in  the  future  to  imj 
controls  on  dual-use  items  whii 
controlled  by  the  COCOM  IL  u 
significant  national  security  inl 
would  be  jeopardized.  The  Dep 
particularly  welcomes  commen 
the  exporting  community  addrt 
current  overlap  which  we  have 
identified. 

In  implementation  of  the  Prei 
directive,  the  Department  revie 
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(2)  Other  organic  high  explosives 
yielding  detonation  pressures  of  250 
kilobars  or  greater  that  will  remain 
stable  at  temperatures  of  523  K  (250 
degrees  C)  or  higher  for  periods  of  5 
minutes  or  longer; 

(3)  Any  other  UN  Class  1.1  solid 
propellant  with  a  theoretical  specific 
impulse  (under  standard  conditions) 
greater  than  250  seconds  for  aluminised 
compositions; 

(4)  Any  UN  Class  1.3  solid  propellant 
with  a  theoretical  specific  impulse 
greater  than  230  seconds  for  non- 
halogenised,  250  seconds  for  non- 
metallised  and  266  seconds  for 
metallised  compositions; 

(5)  "Composite"  propellants  using 
poljTnerized  inert  or  active  bonding 
materials,  muddled  and  cast  in  one 
place,  with  specific  impulse  of  230 
seconds  or  a' combustion  rate  exceeding 
12mm/s; 

(6)  All  fuels  capable  of  releasing 
energy  equal  to  or  more  than  40  MJ/Kg; 

(7)  Fuels  or  propellants  for  ramjets  or 
rocket-ramjets; 

(8)  Any  other  explosive,  propellant  or 
pyrotechnic  that  can  sustain  a  steady- 
state  burning  rate  greater  than  38nun  per 
second  under  standard  conditions  of 
68.9  bar  (1,000  PSI)  pressure  and  21 
degrees  Celsis; 

(9)  Any  other  gun  propellants  having  a 
force  constant  greater  than  1,200  kj/kg; 

(10)  Elastomer  modified  cast  double 
based  propellants  (EMCDB)  with 
extensibility  at  maximum  stress  greater 
than  5%  at  233  K  or  (-40  degrees  C).  ' 

Dated:  April  26. 1991. 

Charies  A.  Duelfar, 

Director,  Center  for  Defense  Trade  Bureau  of 
Politico-Military  Affairs. 

Editorial  Note:  This  document  was  received 
by  the  Office  of  the  Federal  Register  on  |u>y 
18. 1991. 

(FR  Doc.  91-17433  Filed  7-24-91;  8:45  am] 
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(Docket  No.  1430] 

An)endmenta  to  th«  International 
Traffic  in  Arms  Regulations  (ITAR) 

agency:  Department  of  State. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  regulations  implementing 
section  38  of  the  Arms  Export  Control 
Act,  which  governs  the  export  of 
defense  articles  and  defense  services. 
Specifically,  it  would  revise  and  clarify 


Category  XI  (MiUtary  and  Space 
Electronics)  of  the  United  States 
Munitions  List  (USML).  This  proposed 
rule  is  intended  to  reduce  the  burden  on 
munitions  exporters  by  reducing  the 
necessity  for  commodity  jurisdiction 
procedures  that  could  arise  from 
proposed  exporters  of  articles  under 
Category  XI,  as  currently  written. 
DATES:  Comments  must  be  submitted  on 
or  before  August  26, 1991. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Mr.  Martin  O'Mara,  Office  of 
Defense  Trade  Controls,  Department  of 
State,  Washington,  DC  20520.  Public 
comments  will  be  made  available  for 
public  inrpection. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Martin  O'Mara,  Office  of  Defense 
Trade  Controls,  Department  of  State, 
(703-875-6644). 

SUPPLEMENTARY  INFORMATION:  On 
November  16, 1990,  the  President  signed 
Executive  Order  12735  on  Chemical  and 
Biological  Weapons  Proliferation  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  include  the  following: 

By  June  1.1991.  the  United  States  will 
remove  from  the  U.S.  Munitions  List  all  items 
contained  on  the  CoCom  dual-use  list  unless 
significant  U.S.  national  security  interests 
would  be  jeopardized.  (Memorandum  of 
Disapproval  of  H.R.  4653,  26  Weekly 
CompilaliMi  of  Presidential  Documents  1839). 

In  implementation  of  the  President's 
directive  of  November  16, 1990, 
regarding  the  United  States  Munitions 
List  (USML),  the  Department  of  State 
has  proposed  comprehensive  changes  to 
the  USML,  which  is  part  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  parts  120 
through  130).  The  ITAR  implements 
section  38  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2778).  The  proposed  rule 
that  follows  amends  section  121, 
Category  XI  of  the  ITAR  which  defines 
military  and  space  electronics  controlled 
by  the  USML. 

It  is  the  intent  of  the  Department  that 
this  proposed  rule  change  shall  continue 
coverage  on  the  USML  of  items  specially 
designed,  modified,  or  configured  for 
military  application  or  items  justified  for 
retention  by  significant  national  security 
interests.  It  is  not  the  intent  of  the 
Department  in  the  future  to  impose 
controls  on  dual-use  items  which  are  not 
controlled  by  the  COCOM  IL  unless 
significant  national  security  interests 
would  be  jeopardized.  The  Department 
particularly  welcomes  comments  from 
the  exporting  community  addressing  any 
current  overlap  which  we  have  not 
identified. 

In  implementation  of  the  President's 
directive,  the  Department  reviewed,  in 


whole  or  in  part,  COCOM  ILs  1501(a)(b) 
and  (c),  1510, 1517, 1522, 1526, 1529, 1531, 
1533, 1537, 1558, 1564, 1565. 1566, 1567, 
1572, 1574, 1584,  and  1746.  In  the  area  of 
military  training  equipment,  the 
Department  examined  eight  dual-use 
items  (ILs  1746, 1522, 1529, 1531, 1533, 
1537, 1565  and  1566),  and  found  no 
overlap.  With  regard  to  military 
electronics,  the  Department  reviewed* 
sixteen  COCOM  ILs.  The  Department 
found  no  overlaps  in  the  following  ILs: 
1501(a)  (b),  1510, 1517, 1518, 1529. 1531, 
1533, 1537. 1558, 1564, 1565, 1567, 1572, 
1574,  and  1584.  The  Department 
determined  that  the  one  item  which  does 
overlap  no  longer  requires  control  under 
the  ITAR  and  will  be  removed  from  the 
USML:  IL  1526  (armored  coaxial  cable). 
The  Department  of  State  believes 
Category  XI  as  described  in  this  Federal 
Register  notice  does  not  control  any 
commodity  currently  on  the  Commodity 
Control  List,  nor  is  it  the  intention  of  the 
Department  to  control  such  commodities 
in  the  future  unless  significant  national 
security  interests  would  be  jeopardized. 

This  amendment  additionally  revises 
Category  XI  of  the  USML  to  remove 
space  electronics  from  this  category, 
change  the  coverage  of  semiconductor 
devices,  delete  coverage  of  armored 
coaxial  cable  as  noted  above,  and 
clarify  the  coverage  of  the  military 
electronic  articles  remaining.  Related 
amendments  contained  in  other  Federal 
Register  notices  will  create  a  new 
Category  for  Space,  including 
electronics,  and  address  coverage  of  the 
items  currently  in  Category  XI(c). 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291  (46 
FR  13193)  and  the  procedures  of  5  U.S.C. 
553  and  554.  Nevertheless,  this 
amendment  is  being  published  as  a 
proposed  rule  in  order  to  provide  the 
public  with  an  opportunity  to  comment 
and  provide  advice  and  suggestions 
regarding  the  proposal.  The  period  for 
submission  of  comments  will  close 
August  26, 1991.  In  addition,  this  rule 
affects  collection  of  information  subject 
to  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.),  and  will  serve  to 
reduce  the  burden  on  exporters  in  that 
respect.  The  relevant  information 
collection  is  to  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
control  no.  1405-0013. 

List  of  subjects  in  22  CFR  Part  121 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  it  is  proposed  that  title 
22,  chapter  L  subchapter  M  (consisting 
of  parts  120  through  130)  of  the  Code  of 


Federal  Regulations,  be  amended  as  set 
forth  below: 

PART  121-THE  UNITED  STATES 
MUNITIONS  LIST 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sec.  38,  Arms  Export  Control 
Act.  90  Stat.  744  (22  U.S.C.  2778);  E.0. 11958, 
42  FR  4311;  22  U.S.C.  2658. 

§  121.1    [Amended] 

2.  In  i  121.1,  in  "Category  XI— Military 
and  Space  Electronics"  paragraph  (a)  is 
revised  to  read  as  follows: 

Category  XI — Military  and  Space  Electronics 

(a)  Electronic  equipment  not  included  in 
Category  XII  of  the  Munitions  List  which  is 
specifically  designed,  modified  or  configured 
for  military  application.  This  equipment 
includes  but  is  not  limited  to: 

(1)  Underwater  sound  equipment  to  include 
active  and  passive  detection,  identification, 
tracking,  and  weapons  control  equipment. 

*(2)  Underwater  acoustic  active  and 
passive  countermeasures  and  counter- 
countermeasures. 

(3)  Radar  systems,  with  capabilities  such 
as: 

*(i)  Search, 

*(ii)  Acquisition, 

*(iii)  Tracking, 

*(iv)  Moving  target  indication 

*(v)  Imaging  radar  systems,  and 

*(vi)  Any  ground  air  traffic  control  radar 
which  is  specifically  designed  or  modified  for 
military  application. 

*(4)  Electronic  Combat  equipment,  such  as: 

(i)  Active  and  passive  countermeasures. 

(ii)  Active  and  passive  counter- 
countermeasures,  and 

(iii)  Radios  (including  transceivers) 
specifically  designed  or  modified  to  interfere 
with  other  communication  devices  or 
transmissions. 

*(5)  Command,  control  and 
communications  systems  to  include  radios 
(transceivers),  navigation,  and  identification 
equipment. 

(6)  Computers  specifically  designed  or 
developed  for  military  application  and  any 
computer  specifically  modified  for  use  with 
any  defense  article  in  any  category  of  the 
U.S.  Munitions  List. 

(7)  Any  experimental  or  developmental 
electronic  equipment  specifically  designed  or 
modified  for  military  application  or 
specifically  designed  or  modified  for  use  with 
military  system. 

(8)  Semiconductor  devices  that  are 
specifically  designed  or  modified  for  military 
application. 

•         *         •         *         « 

3.  In  §  121.1,  Category  XI,  paragraph 

(b)  is  removed  in  its  entirety. 

4.  In  §  121.1,  Category  XL  paragraph 

(c)  is  designated  as  new  paragraph  (b). 

5.  In  S  121.1,  Category  XI,  paragraph 

(d)  has  been  designated  as  the  new 
paragraph  (a)(8)  (above). 
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€.  In  S  121.1.  Category  XI.  paragraph 
(e)  is  designated  as  new  paragraph  (c). 
Newly  redesignated  paragraph  (c)  is 
revised  and  paragraph  (d)  is  added  to 
read  as  follows: 


(c)  Components,  parts,  accessories, 
attachments,  and  associated  equipment 
specifically  designed  or  modified  for  use 
with  the  equipment  in  paragraphs  (a) 
and  (b)  of  this  category,  except  for  such 
items  as  are  in  normal  commercial  use. 

(d)  Technical  data  (as  defined  in 
§  120.21]  and  defense  services  (as 
defined  in  §  120.8)  directly  related  to  the 
defense  articles  enumerated  in 
paragraphs  (a]  through  (c)  of  this 
category,  (see  S  125.4  for  exemptions.) 
Technical  data  directly  related  to  any 
defense  articles  enumerated  elsewhere 
in  this  category  that  are  designated  as 
Significant  Military  Equipment  (SME) 
shall  itself  be  designated  as  SM^ 

Dated:  April  26, 1991. 
Charles  A.  Ehwlf  er. 

Director,  Center  for  Defense  Trade,  Bureau  of 
Politico-Military  Affairs. 

Ediiarial  NotK  This  document  was  raceived 
by  the  Office  of  the  Federal  Register  on  July 
18,1991. 

(FR  Doc.  91-17434  Filed  7-24-91:  8:45  am) 
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22  CFR  Part  121 
[Public  Nodoe  1431} 

Amendments  to  the  International 
Traffic  In  Arms  Regutstions  (ITAR), 
Category  IV,  Launch  Vehidea,  Guided 
MissUes,  telHstic  NHssHes,  Rockets, 
Torpedoes,  Bombs  and  Mines 

AQBNCY:  Department  of  State. 
ACTION:  Proposed  rule. 

summary:  In  identifying  the  overlap 
between  the  COCOM  IL  and  the  USML 
space  launch  vehicles  and  ablative 
materials  were  identified.  Both  of  these 
will  be  addressed  in  other  Federal 
Register  notices.  This  notice  clarifies 
and  rewrites  items  identified  under 
ITAR  S  121.5,  "Apparatus  and  Devices 
Under  Category  IV  (c)".  The  proposed 
rule  would  modify  S  121.5  to  specify 
coverage  of  transporters,  cranes  and 
specialized  handling  equipment 
including  robot  and  robot  controllers,  for 
articles  (a)  and  (b)  of  this  category. 
Thermal  batteries  are  also  covered 
under  this  section. 

DATES:  Comments  must  be  submitted  on 
or  before  August  26, 1991. 
AOORESSES:  Written  comments  should 
be  sent  to:  Terry  L  Davis.  Office  of 


Defense  Trade  Controls,  U.S. 
Department  of  State,  SA-6,  rm.  228. 
Washington.  DC  20522-0602.  fax  *70»- 
875-8647.  Public  comments  will  be 
available  for  public  inspection. 
FOR  FURTHER  INFORMATtOM  CONTACT. 
Terry  L  Davis,  Office  of  Defense  Trade 
Controls,  Department  of  State  (703  875- 
6644). 

SUPPtEMENTARY  INFORNIATION:  On 
November  16, 1990,  the  President  signed 
Executive  Order  12735  on  Chemical  and 
Biological  Weapons  Proliferation  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  include  the  following: 

By  June  1. 1991,  the  United  States  will 
remove  from  the  U.S.  munitions  list  all  items 
contained  on  the  CoCom  dual-use  list  unless 
significant  U.S.  national  security  interests 
would  be  jeopardized.  (Memorandum  of 
Disapproval  of  H.R.  4053,  28  Weekly 
Compilation  of  Presidential  Documents  1839). 

In  implementation  of  the  President's 
directive  of  November  16, 1990  regarding 
the  United  States  Munitions  List 
(USML),  the  Department  of  State  has 
proposed  comprehensive  changes  to  the 
USML,  which  is  part  of  the  International 
Traffic  in  Arms  Regulations  (ITAR)  (22 
CFR  parts  120  through  130).  The  ITAR 
implements  section  38  of  the  Arms 
Export  Control  Act  (22  U.S.C  2778). 

It  is  the  intent  of  die  Department  that 
this  proposed  rule  change  shall  continue 
coverage  on  the  USML  of  items  specially 
designed,  modified,  or  configured  for 
military  application  or  items  justified  for 
retention  by  significant  national  seciuity 
interests.  It  is  not  the  intent  of  the 
Department  in  die  future  to  impose 
controls  on  dual-use  items  which  are  not 
controlled  by  the  COCOM  IL  unless 
significant  national  security  interests 
would  be  jeopardized.  The  Department 
particularly  welcomes  comments  from 
the  exporting  community  addressing  any 
current  overlap  which  we  have  not 
identified. 

No  items  will  be  deleted  from  the 
USML  and  no  items  ciuTenUy  on  the 
COCOM  IL  will  be  retained  on  the 
USML  The  proposed  rule  that  follows 
amends  S  1215  of  the  ITAR  to  specify 
coverage  of  thermal  batteries, 
transporters,  cranes  and  specialized 
handling  equipment,  including  robots 
and  robot  controllers,  for  articles  (a)  and 
(b)  of  Category  IV.  The  Department  of 
State  believes  Category  IV  of  the  USML 
does  not  control  any  commodity 
currently  on  the  Commodity  Control 
List,  nor  is  tt  the  intention  of  the 
Department  to  control  such  commodities 
in  the  future  unless  significant  national 
security  interests  would  be  jeopardized. 

The  Department  reviewed  ILb  1465  (a) 
and  (b).  1391, 1205. 1733,  and  1763  and 


found  two  areas  of  overlap  "with  articles 
related  to  spacecraft/launch  vehicles 
and  carbon-carbon  metal  matrix.  A 
decision  was  made  to  transfer  issues 
related  to  launch  vehicles  (IL  1465  (a))  to 
the  space  working  group.  The  workiing 
group  also  transferred  review  of  IL  1763 
for  carbon-carbon  structures  which  are 
continuously  reinforced  in  three  or  more 
directions  to  the  working  group  handling 
coverage  of  auxiliary  military 
equipment 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291  (46 
FR  13193)  and  the  procedures  of  5  U.S.C. 
553  and  554.  Nevertheless,  it  is  being 
published  as  a  proposed  rule  in  order  to 
provide  the  public  with  an  opportunity 
to  comment  and  provide  advice  and 
suggestions  regarding  the  proposal.  The 
period  for  submission  of  comments  v^ll 
close  August  26, 1991.  In  addition,  this 
rule  affects  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  and  will  serve  to 
reduce  the  burden  on  exporters  in  that 
respect.  The  relevant  information 
collection  is  to  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
control  no.  1405-0013. 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasoiis  set  forth 
in  the  preamble,  it  is  proposed  that  title 
22,  chapter  L  subchapter  M  (consisting 
of  parts  T20  through  130)  of  the  Code  of 
Federal  Regulations,  be  amended  as  set 
forth  below: 

PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows; 

Authority:  Sec.  38,  Arms  Export  Control 
Act  90  Stat.  744  (22  U.S.C.  2778);  E.0. 11958. 
iZFR  4311:  22  U.S.C.  2658. 

2.  Section  121.5,  "Apparatus  and 
Devices  Under  Category  rV(c)"  should 
be  revised  to  read  as  follow«: 

S  121.5    Apparatus  and  devices  under 
Category  IV(c). 

Category  IV  includes  but  is  not  limited 
to  the  following: 

(a)  Fuzes  and  components  specifically 
designed,  modified  or  configured  for  items 
listed  in  that  category,  bomb  racks  and 
shackles,  bomb  shackle  release  units,  bomb 
ejectors,  torpedo  tubes,  torpedo  and  guided 
missile  boosters,  guidance  system  equipment 
and  parts,  launching  racks  and  projectors, 
pistols  (exploders),  igniters,  fuze  arming 
devices,  intervalometers,  thermal  batteries 
including  but  not  limited  to  the  following 
electrochemistry  systems:  Lithium  aluminum/ 


iron  disulfide,  calcium/calcium 
calcium/potassium  dichromate, 
missile  launching  facilities,  guic 
launchers  and  specialized  band 
equipment  including  transportc 
lifts  designed  to  handle  articles 
(a)  and  (b)  of  this  category  for  r 
and  launch  from  Rxed  and  mob 
(b)  The  equipment  in  this  cati 
includes:  Robots,  robot  controU 
effectors  having  any  of  the  folic 
characteristics: 

(1)  Specially  designed  for  mil 
applications; 

(2)  Incorporating  means  of  pr 
hydraulic  lines  against  external 
punctures  caused  by  ballistic  fr 
incorporating  self-sealing  lines) 
to  use  hydraulic  fluids  with  flas 
higher  than  839K  (566  degrees  C 

(3)  Operable  at  altitudes  excj 
meters;  or 

(4)  Specially  designed  or  rate 
operating  in  an  electromagnetic 
environment 

Dated:  April  26, 1991. 
Charles  A.  Duelfec, 
Director,  Center  for  Defense  Tn 
Politico-Military  AffairB. 

Editorial  Note:  This  documen 
by  the  Office  of  the  Federal  Re( 
18, 1991. 

[FR  Doc  91-17435  Filed  7-24-« 
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22  CFR  Part  121 
I  Public  Notice  14321 

Amendments  to  the  tntemi 
Traffic  in  Arms  Regulationi 

agency:  Department  of  Stat 
action:  Proposed  rule. 

SUMMARY:  This  proposed  ru 
amend  the  regulations  imple 
section  38  of  the  Arms  Expo 
Act  which  governs  the  exp( 
defense  articles  and  defenst 
Specifically,  it  would  revise 
coverage  of  articles  under  C 
This  proposed  rule  is  intend 
the  burden  on  munitions  ex] 
eliminating  the  coverage  of 
submersible  vessels. 
DATES:  Comments  must  be  i 
or  before  August  26, 1991. 
ADDRESSES:  Written  comme 
be  sent  to:  LCDR  Nelson  R. 
DTC.  SA-e  room  22a  Depar 
State  Washington.  DC  2052t 
facsimile  to  (703)  875-6647. 1 
comments  will  be  made  ava 
public  inspection. 
FOR  FURTHER  INFORMATION  < 
LCDR  Nelson  R.  Hines,  Offi 
Defense  Trade  Controls,  De 
State  (703)  87S-6644. 
SUPPLESKNTARY  INFORMATK 

November  16, 1990,  the  Pres 
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found  two  areas  of  overlap  "with  articles 
related  to  spacecraft/launch  vehicles 
and  carbon-carbon  metal  matrix.  A 
decision  was  made  to  transfer  issues 
related  to  launch  vehicles  (IL  1465  (a))  to 
the  space  working  group.  The  working 
group  also  transferred  review  of  IL  1763 
for  carbon-carbon  structures  which  are 
continuously  reinforced  in  three  or  more 
directions  to  the  working  group  handling 
coverage  of  auxiliary  miUtary 
equipment 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291  (46 
FR  13193)  and  the  procedures  of  5  U.S.C. 
553  and  554.  Nevertheless,  it  is  being 
pubhshed  as  a  proposed  rule  in  order  to 
provide  the  public  with  an  opportunity 
to  comment  and  provide  advice  and 
suggestions  regarding  the  proposal.  The 
period  for  submission  of  comments  will 
close  August  26, 1991.  In  addition,  this 
rule  affects  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.).  and  will  serve  to 
reduce  the  burden  on  exporters  in  that 
respect.  The  relevant  information 
collection  is  to  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
control  no.  1405-0013. 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  it  is  proposed  that  title 
22,  chapter  L  subchapter  M  (consisting 
of  parts  T20  through  130)  of  the  Code  fff 
Federal  Regulations,  be  amended  as  set 
forth  below: 

PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows.- 

Authority:  Sec.  38,  Arms  Export  Control 
Act.  90  Stat.  744  (22  U.S.C.  2778);  E.0. 11958, 
iZFR  4311;  22  U.S.C.  2658. 

2.  Section  121.5,  "Apparatus  and 
Devices  Under  Category  rV(c)"  should 
be  revised  to  read  as  follows; 

S  121.5    Apparatus  and  devices  under 
Category  IV(c). 

Category  IV  includes  but  is  not  limited 
to  the  following: 

(a)  Fuzes  and  components  specifically 
designed,  modified  or  configured  for  items 
listed  in  (hat  category,  bomb  racks  and 
shackles,  bomb  shackle  release  units,  bomb 
ejectors,  torpedo  tubes,  torpedo  and  guided 
missile  boosters,  guidance  system  equipment 
and  parts,  launching  racks  and  projectors, 
pistols  (exploders),  igniters,  fuze  arming 
devices,  intervalometers,  thermal  batteries 
including  but  not  limited  to  the  following 
electrochemistry  systems:  Lithium  aluminum/ 


iron  disulfide,  calcium/calcium  chromate  and 
calcium/potassium  dichromate,  hardened 
missile  launching  facilities,  guided  missile 
launchers  and  specialized  handling 
equipment  including  transporters,  cranes  «nd 
lifts  designed  to  handle  articles  in  paragraphs 
(a)  and  (b)  of  this  category  for  preparation 
and  launch  from  fixed  and  mobile  sites; 

(b)  The  equipment  in  this  category 
includes:  Robots,  robot  controllers,  robot  end- 
effectors  having  any  of  the  following 
characteristics: 

(1)  Specially  designed  for  military 
applications; 

(2)  Incorporating  means  of  protecting 
hydraulic  lines  against  externally  induced 
punctures  caused  by  ballistic  fragments  (e.g., 
incorporating  self-sealing  lines)  and  designed 
to  use  hydraulic  fluids  with  flash  points 
higher  than  839K  (566  degrees  C); 

(3)  Operable  at  altitudes  exceeding  30.000 
meters;  or 

(4)  Specially  designed  or  rated  for 
operating  in  an  electromagnetic  pulse  (EMP) 
environment 

Dated:  April  26. 1991, 
Charles  A.  Duelfer, 

Director,  Center  for  Defense  Trade,  Bureau  of 
Politico-Military  AffairB. 

Editorial  Note:  This  document  was  received 
by  the  Office  of  the  Federal  Register  on  July 
1&  1991. 

[FR  Doc.  91-17435  Filed  7-24-01;  AiS  am] 
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22  CFR  Part  121 
[Public  Notice  14321 

Amendments  to  the  Intemational 
Traffic  in  Arms  Regulations  (ITAR) 

agency:  Department  of  State. 
action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  regulations  implementing 
section  38  of  the  Arms  Export  Control 
Act  which  governs  the  export  of 
defense  articles  and  defense  services. 
Specifically,  it  would  revise  the 
coverage  oif  articles  under  Category  XX. 
This  proposed  rule  is  intended  to  reduce 
the  burden  on  munitions  exporters  by 
eliminating  the  coverage  of  non-military 
submersible  vessels. 
DATES:  Comments  must  be  submitted  on 
or  before  August  26, 1991. 
ADDRESSES:  Written  comments  should 
be  sent  to:  LCDR  Nelson  R.  Hines.  PM/ 
DTC,  SA-6  room  22a  Department  of 
State  Washington,  DC  20520,  or  send  by 
facsimile  to  (703)  875-6647.  Public 
comments  will  be  made  available  for 
public  inspection. 

FOR  FURTHER  INFORMATtON  CONTACT 
LCDR  Nelson  R.  Hines,  Office  of 
Defense  Trade  Controls,  Department  of 
State  (703)  875-6644. 
SUPPLEaiENTARY  INFORMATION:  On 

November  16, 1990,  the  President  signed 


Executive  Order  12735  on  Chemical  and 
Biological  Weapons  Proliferation  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  include  the  following: 

By  ^me  1, 1991,  the  United  States  will 
remove  from  Ibe  UJ&.  Mwiitiom  List  all  items 
contained  on  the  CoCom  dual-oae  list  anless 
significant  US.  national  security  Interests 
would  be  jeopardized  (Memorandum  of 
Disapproval  of  HJL  4653.  26  Weekly 
Compilation  of  President'nl  Documents  1839). 

In  implementation  of  the  President's 
directive  of  November  18. 199Q, 
regarding  the  United  States  Munitions 
List  (USML).  the  Department  of  State 
has  proposed  comprehensive  changes  to 
the  USML.  which  is  part  of  the 
Intemational  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  parts  120 
through  130).  The  ITAR  implements 
section  38  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2778). 

It  is  the  intent  of  die  Department  that 
this  proposed  rule  change  shall  continue 
coverage  on  the  USML  of  items  specially 
designed,  modified,  or  configured  for 
military  application  or  items  justified  for 
retention  by  significant  national  security 
interests.  It  is  not  the  intent  of  the 
Department  in  the  future  to  impose 
controls  on  dual-use  items  which  are  not 
controlled  by  the  COCOM  IL  unless 
significant  national  security  interests 
would  be  jeopardized.  The  Department 
particularly  welcomes  comments  from 
the  exporting  community  addressing  any 
current  ovei4ap  which  we  have  not 
identified. 

TTje  Department  reviewed,  in  whole  or 
in  part,  COCOM  IL's  1417, 1418  and 
1526.  "Hie  following  overlap  with 
COCOM  IL  1418  and  Core  Category  8 
was  found;  Deep  submergence  vehicles 
capable  of  operating  at  diepths 
exceeding  1,000  meters.  The  Department 
determines  that  such  commercial 
vehicles  may  be  removed  from  the 
USML  The  Department  of  State  believes 
Category  XX  of  the  USML  does  not 
control  any  commodity  currently  on  the 
Commodity  Control  List,  nor  is  it  the 
intention  of  the  Department  to  control 
such  commodities  in  the  future  unless 
significant  national  security  interests 
would  be  jeopardized.  The  proposed 
rule  that  follows  amends  {  121.1, 
Category  XX  of  the  ITAR  which  defines 
submersible  vessels,  oceanographic  and 
associated  equipment  controlled  under 
the  USML.  This  amendment  would:  (1) 
Remove  from  USML  control  oommerical 
submersible  vessel  capable  of  operating 
down  to.  and  exceeding  1.000  feet;  (2) 
revise  the  language  covering  the  articles 
under  paragraph  (a);  (3)  rewrite 
paragraph  (b)  to  cover  military  swimmer 
delivery  vehicles  and  delete  the  current 
language  in  order  to  remove  non- 


military  submersibles  and  their  related 
technical  data;  (4)  delete  the  language 
defining  the  articles  covered  by 
paragraph  (c)  and  renumber  paragraph 
(d)  as  paragraph  (c);  (5)  add  new 
paragraph  (d)  for  related  technical  data 
and  defense  services  which  are 
currently  covered  under  Categories 
XVm  and  XIX.  It  is  the  intent  of  the 
Department  of  State  to  establish  foreign 
policy  controls  for  certain  of  these 
commercial  submersible  vehicles. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
procedures  of  Executive  Order  12291  (46 
FR  13193)  and  the  procedures  of  5  U.S.C. 
553  and  554.  Nevertheless,  this 
amendment  is  being  published  as  a 
proposed  rule  in  order  to  provide  the 
public  with  an  opportunity  to  comment 
and  provide  advice  and  suggestions 
regarding  the  proposal  The  period  for 
submission  of  comments  will  close  30 
days  after  publication  of  this  proposed 
rule.  In  addition,  this  proposed  nile 
ejects  collection  of  information  subject 
to  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.),  and  will  serve  to 
reduce  the  burden  on  exporters  in  thai 
respect  The  relevant  information 
collection  is  to  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
control  no.  1405-0013 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  fortk 
in  the  preamble,  it  is  proposed  that  tide 
22,  chapter  I  subchapter  M  (consisting 
of  parts  120  through  130)  of  the  Code  of 
Federal  Regulations,  be  amended  as  set 
forth  below: 

PART  121— THE  UNITED  STATES 
MUNITIONS  UST 

1.  The  Bu&ority  citation  for  part  121 
continues  to  read  as  follows: 

Au&ority:  Sec.  38,  Arms  Export  Control 
Act  90  Stat  744  (22  U.S.C.  2778).  E.0. 11958. 
42  nt  4311;  22  U.S.C.  2858. 

§121.1    (Amended] 

2.  In  §  121.1,  Category  XX,  is  revised 
to  read  as  follows: 

Category  XX — Submersible  Vessels, 
Oceanograpliic  and  Associated  Equipment 

*{a)  Submersible  vessels,  manned  or 
unmanned,  tethered  or  untethered.  designed 
or  modified  for  military  purposes,  or  powered 
by  nuclear  propulsion  plants. 

•(b)  Swimmer  delivery  vehicles  designed  or 
modified  for  military  purposes. 

(c)  Equipment  components,  parts, 
accessories,  and  attachments  specifically 
designed  or  modified  for  aay  of  tiie  articles  ia 
paragraph  (a)  and  (b)  of  this  category. 
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(d)  Technical  data  (as  defined  in  {  120.21) 
and  defense  service  (as  defined  in  S  120.6) 
directly  related  to  the  defense  articles 
enumerated  in  paragraphs  (a)  through  (d)  of 
this  category.  (See  {  125.4  for  exemptions.) 
Technical  data  directly  related  to  any 
defense  articles  enumerated  elsewhere  in  this 
category  that  are  designated  as  Significant 
Military  Equipment  (SME)  shall  itself  be 
designated  as  SME. 

Dated:  April  26, 1991. 
Charles  A.  Ouelfer, 

Director.  Center  for  Defense  Trade.  Bureau  of 
"olitico-Military  Affairs. 

Editorial  note:  This  document  was  received 
by  the  Office  of  the  Federal  Register  on  July 
18.1991. 

[FR  Doc.  91-17436  Filed  7-24-9;;  8:45  am] 
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22  CFR  Part  121 
[Public  Notice  1433] 

International  Traffic  in  Arms 
Regulations 

agency:  Department  of  State. 
action:  Proposed  rule. 

SUMMARY:  This  notice  is  to  advise 
exporters  of  defense  articles  and 
defense  services  that  the  Department  of 
State  reviewed  Category  IX  (Military 
Training  Equipment),  and  Category  XVI 
(Nuclear  Weapons  Design  and  Test 
Equipment),  of  the  United  States 
Munitions  List  (USML),  which  is  part  of 
the  International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  parts  120 
through  130)  and  found  no  overlap.  The 
ITAR  implements  section  38  of  the  Arms 
Export  control  Act  (22  U.S.C.  2778). 
Also,  it  will  serve  to  elicit  any  comments 
regarding  the  Department's  review  of 
these  two  categories. 
DATES:  Comments  must  be  submitted  on 
or  before  August  26, 1991. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Rose  Marie  H.  Biancaniello, 
Chief,  Arms  Licensing  Division,  U.S. 
Department  of  State.  Office  of  Defense 
Trade  Controls,  SA-6,  Rm.  200. 
Washington,  DC  20522-0602,  fax  *  703- 
875-6647. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rose  Marie  H.  Biancaniello,  U.S. 
Department  of  State,  Office  of  Defense 
Trade  Controls,  tel.  703  875-6644. 
SUPPLEMENTARY  INFORMATION:  On 
November  16. 1990,  the  President  signed 
Executive  Order  12735  on  Chemical  and 
Biological  Weapons  Proliferation  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  include  the  following: 

By  June  1, 1991,  the  United  States  will 
remove  from  the  U.S.  Munitions  List  all  items 
contained  on  the  CoCom  dual-use  list  unless 


significant  U.S.  national  security  interests 
would  be  jeopardized  (Memorandum  of 
Disapproval  of  H.R.  4653,  26  Weekly 
Compilation  of  Presidential  Documents  1639). 

In  carrying  out  this  directive,  the 
Departments  of  State.  Commerce  and 
Defense  reviewed,  in  whole  or  in  part. 
COCOM  ILs  1748. 1522. 1529. 1531. 1533. 
1537. 1565.  and  1566  for  military 
electronics  and  ILs  1091, 1099, 1312, 
1370. 1371. 1391  and  1522  for  nuclear 
weapons  design  and  test  equipment.  In 
implementation  of  the  President's 
directive  of  November  16. 1990,  the 
Department  of  State  identified  no 
overlap  of  either  military,training 
equipment  or  nuclear  weapons  design 
and  test  equipment.  The  Department  of 
State  believes  Categories  IX  and  XVI  of 
thp  USML  do  not  control  any  commodity 
currently  on  the  Commodity  Control 
List,  nor  is  it  the  intention  of  the 
Department  to  control  such  conmiodities 
in  the  future  unless  significant  national 
security  interests  would  be  jeopardized. 

It  is  the  intent  of  the  Department  that 
this  review  would  result  in  the 
continuing  coverage  on  the  USML  of 
items  specially  designed,  modified,  or 
configured  for  military  application  or 
items  justified  for  retention  by 
significant  national  security  interests.  It 
is  not  the  intent  of  the  Department  to 
impose  controls  on  dual-use  items  which 
are  not  controlled  by  the  COCOM  IL. 
Such  dual-use  items  are  generally 
enumerated  in  the  Commodity  Control 
List  (15  CFR  part  799  et  seq.)  as  ending 
with  any  letter  other  than  "A"  (e.g., 
6599G  or  6598F).  Public  comments  to 
clarify  the  proposed  rule  and  the 
possible  transfer  or  retention  of 
COCOM  IL  items  on  the  USML  are 
welcome. 

This  notice  involves  a  foreign  affairs 
function  of  the  United  States  and  thus  is 
excluded  from  the  major  rule  procedures 
of  Executive  Order  12291  (46  FR  13193) 
and  the  procedures  of  Executive  Order 
12291  (46  FR  13193)  and  the  procedures 
of  5  U.S.C.  553  and  554.  Nevertheless,  it 
is  being  published  as  a  proposed  rule  in 
order  to  provide  the  public  with  an 
opportunity  to  comment  and  provide 
advice  and  suggestions.  The  period  for 
submission  of  comments  will  close 
August  26. 1991.  In  addition,  this  rule 
affects  collection  of  information  subject 
to  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et.  seq.),  and  will  serve  to 
reduce  the  burden  on  exporters  in  that 
respect.  The  relevant  information 
collection  is  to  be  reviewed  by  the 
Office  of  Management  and  Budget  under 
control  no.  1405-0013. 


Dated:  April  29, 1991. 
Charles  A.  Ouelfer, 

Director.  Center  for  Defense  Trade,  Bureau  of 
Politico-Military  Affairs. 

Editorial  Note:  This  document  was  received 
by  the  Office  of  the  Federal  Register  on  July 
18. 1991. 
[FR  Doc.  91-17437  Filed  7-24-91;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Part  1 

[Co-002-881 
RIN  1545-AL41 

Consolidated  Return  Regulations; 
Modification  of  Rules  Relating  to  the 
Applicability  of  Other  Provisions  of 
Law  in  the  Context  of  the 
Consolidated  Return  Regulations 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  This  document  contains 
proposed  regulations  under  section  1502 
of  the  Internal  Revenue  Code  of  1986,  as 
amended,  providing  that  section  304  will 
not  apply  to  acquisitions  of  the  stock  of 
a  corporation  by  one  member  of  a 
consolidated  group  from  another 
member  and  providing  special 
restoration  rules  for  deferred  gain  that 
results  on  an  acquisition  of  the  stock  of 
a  subsidiary  member  of  a  consolidated 
group  by  one  member  from  another 
member. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
September  23, 1991. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  attention  CC:CORP:T:R 
(CO-002-88),  room  5228.  Washington. 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brendan  O'Hara  at  telephone  (202)  566- 
2455  (not  a  toll-free  number). 
SUPPt^MENTARY  INFORMA'nON: 

Background 

This  document  contains  proposed 
revisions  to  §  1.1502-«0  of  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  1502  of  the  internal  Revenue 
Code  of  1986.  as  amended. 

Section  1.1502-80  currently  provides 
that  section  304  applies  for  any 
consolidated  return  year.  The 
regulations  added  by  this  document 
state  that  section  304  does  not  apply  for 


a  consolidated  return  year  tc 
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an  intercompany  transaction 
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from  the  distribution  of  stocl 
subsidiary  by  one  member  o 
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Explanation  of  Provisions 
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amend  {  1.1502-80  to  provide 
acquisition  of  stock  of  a  oor^ 
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from  another  member  ia  not 
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deferred  intercompany  trans 
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If  the  stock  of  a  controlled 
corporation  is  sold  or  exchaj 
intercompany  transaction,  ai 
the  sale  or  exchange  will  be 
under  S  1.1502-13,  and  sectic 
apply  as  described  in  Rev.  R 
1987-2  CB.  209.  The  Internal 
Service  solicits  comments  oi 
there  are  appropriate  altemt 
trigger  rules  described  in  Re' 
96. 
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Dated:  April  29, 1991. 
Charles  A.  Duelfer, 

Director.  Center  for  Defense  Trade,  Bureau  of 
Politico-Military  Affairs. 

Editorial  Note:  This  document  was  received 
by  the  Office  of  the  Federal  Register  on  July 
18, 1991. 
[FR  Doc.  91-17437  Filed  7-24-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[Co-002-88] 

RIN  1545-AL41 

Consolidated  Return  Regulations; 
Modification  of  Rules  Relating  to  the 
Applicability  of  Other  Provisions  of 
Law  in  the  Context  of  the 
Consolidated  Return  Regulations 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  This  document  contains 
proposed  regulations  under  section  1502 
of  the  Internal  Revenue  Code  of  1986,  as 
amended,  providing  that  section  304  will 
not  apply  to  acquisitions  of  the  stock  of 
a  corporation  by  one  member  of  a 
consolidated  group  from  another 
member  and  providing  special 
restoration  rules  for  deferred  gain  that 
results  on  an  acquisition  of  the  stock  of 
a  subsidiary  member  of  a  consolidated 
group  by  one  member  from  another 
member. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
September  23, 1991. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  attention  CC:CORP:T:R 
(CO-002-88).  room  5228.  Washington. 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brendan  O'Hara  at  telephone  (202)  566- 
2455  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
revisions  to  1 1.1502-80  of  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  1502  of  the  Internal  Revenue 
Code  of  1986,  as  amended. 

Section  1.1502-80  currently  provides 
that  section  304  applies  for  any 
consolidated  return  year.  The 
regulations  added  by  this  document 
state  that  section  304  does  not  apply  for 


a  consolidated  return  year  to  any 
acquisition  of  stock  of  a  corporation  in 
an  intercompany  transaction  (defined  in 
S  1.1502-13  (aMl)). 

Section  304  applies  to  certain 
acquisitions  by  one  corporation  of  the 
stock  of  a  related  corporation.  Under 
section  304,  the  seller  treats  the  receipt 
of  consideration  for  the  stock  either  as  a 
sale  or  exchange  or  as  a  distribution 
with  respect  to  stock  (which  may  be  a 
dividend). 

Under  the  consolidated  return 
regulations,  a  dividend,  including  one 
arising  under  section  304.  is  eliminated 
from  income.  Section  1.1502-14[a). 
Absent  section  304(b)(4}.  a  dividend 
arising  under  section  304  may  result  in 
inappropriate  adjustments  to  basis  in 
the  stock  of  the  transferor  and  other 
corporations  in  the  group.  Section 
304(b)(4)  applies  to  prevent  that  result 
but  could  require  complex  basis  and 
earnings  and  promts  adjustments. 

The  Internal  Revenue  Service  has 
concluded  that  the  purposes  of  section 
304(b)(4)  can  be  realized,  and  the 
complex  basis  and  earnings  and  profits 
adjustments  avoided,  if  section  304  does 
not  apply  to  an  acquisition  of  stock  by 
one  member  from  another. 

This  document  also  contains  proposed 
revisions  to  {  1.1502-13T  to  provide  a 
rule  parallel  to  that  contained  in 
S  1.1502-14T  (c),  relating  to  the 
restoration  of  deferred  gain  resulting 
from  the  distribution  of  stock  of  a 
subsidiary  by  one  member  of  a 
consolidated  group  to  another  member. 

Explanation  of  Provisions 

The  proposed  regulations  would 
amend  i  1.1502-80  to  provide  that  an 
acquisition  of  stock  of  a  corporation  by 
one  member  of  a  consolidated  group 
from  another  member  is  not  subject  to 
section  304.  These  transfers  of  stock 
between  members  will  be  treated,  to  the 
extent  provided  in  {  1.1502-13,  as 
deferred  intercompany  transactions. 

The  proposed  regulations  also  would 
amend  9  1.1502-13T  to  add  rules  similar 
to  those  provided  in  $  1.1502-14T  (c) 
(which  restores  deferred  gain  on 
distributed  stock]  that  will  apply  to 
deferred  gain  arising  in  an  intercompany 
transaction  that  is  a  sale  or  exchange  of 
stock  of  a  subsidiary. 

If  the  stock  of  a  controlled  foreign 
corporation  is  sold  or  exchanged  in  an 
intercompany  transaction,  any  gain  on 
the  sale  or  exchange  will  be  deferred 
under  S  1.1502-13,  and  section  1248  will 
apply  as  described  in  Rev.  Rul.  67-96, 
1987-2  CJB.  209.  The  Internal  Revenue 
Service  solicits  comments  on  whether 
there  are  appropriate  alternatives  to  the 
trigger  rules  described  in  Rev.  Rul.  87- 
96. 


This  regulation  is  proposed  to  apply  to 
an  acquisition  of  stock  of  a  corporation 
in  an  intercompany  transaction 
occurring  on  or  after  July  24, 1991.  The 
proposed  regulation  does  not  affect  the 
application  of  section  304(b)(4)  to 
section  304  transfers  not  addressed  by 
the  proposed  regulation.  Section 
304(b)(4)  continues  to  require 
appropriate  adjustments  to  basis  and 
earnings  and  profits  in  sudi  cases. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  denned  in, 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  tdso  has  been  deteiroined 
that  section  553  (b)  of  the 
Administrative  Procedure  Act  (5  U3.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  US.C  chapter  6)  do  not  apply  to 
these  regulations,  and  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805  (f)  of 
the  Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  bx  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  the  impact  of  the  rules  on 
small  business. 

Comments  and  Public  Heonng 

Before  adopting  these  proposed 
regulations  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(perferably  a  signed  original  and  eight 
copies]  to  the  Internal  Revenue  Service. 
All  comments  will  be  available  for 
public  inspection  and  copying  in  their 
entirety.  A  public  hearing  will  be  held 
upon  written  request  to  the  Internal 
Revenue  Service  by  any  person  who 
also  submits  written  comments.  If  a 
public  hearing  is  held,  notice  of  the  time, 
place  and  date  will  be  published  in  the 
Federal  Register. 

Draftiiig  Infonnation 

The  principal  author  of  these 
proposed  regulations  is  John  N. 
Geracimos  of  the  Office  of  Assistant 
Chief  Counsel  (Corporate),  Internal 
Revenue  Service,  Other  personnel  from 
the  Service  and  the  Treasury 
Department  also  participated  in  their 
development 

List  of  Subjects  in  26  CFR  L1502-12 
through  1.1S02-100 

Income  taxes. 

Proposed  AmeDdments  to  the 
Relatione 

Accordingly,  the  proposed 
amendments  to  26  CFR  chapter  I. 
subchapter  A.  part  1  are  as  follows^ 


PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1986. 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  the 
following  citation: 

Authority.  26  U.S.C.  7805  *  *  *  Sections 
1.1502-13T  and  1.1502-60  also  issued  under  26 
U.S.C.  1502. 

Par.  2.  In  S  1.1502-13T.  paragraph  (o) 
is  revised  and  paragraph  (p)  is  added  to 
read  as  follows: 

S1-1S02-13T    Temporary  regulations  for 
certain  Intercompany  transactions. 


(o)  Restoration  of  deferred  gaia  on 
stock  of  a  member — (1)  Restoration  rule. 
For  purposes  of  this  section  and 
S  1.1502-13,  gain  deferred  with  respect 
to  an  acquisition  of  stock  of  a  subsidiarv 
in  an  intercompany  transaction  shall  be 
taken  into  account — 

(i)  Upon  a  disposition  (as  defined  in 
S  1.1502-19  (b)  (2))  of  the  stock  of  the 
subsidiary  in  an  amount  equal  to  the 
anraunt  that  would  have  created  or 
increased  the  excess  loss  account  if  the 
adjustment  to  basis  (or  excess  loss 
account)  of  the  stock  of  the  subsidiary 
resulting  from  the  acquisition  had  not 
occurred,  or 

(ii)  Following  a  disposition  (as  defined 
in  5  1.1502-19{bK2)).  to  the  extent 
distributions  with  respect  to  any  stock 
owned  by  a  member  would  exceed  the 
basis  of  such  stock  if  the  adjustment  to 
the  basis  of  the  stock  resulting  from  the 
acquisition  had  not  occurred. 

(2)  Effective  date.  This  paragraph  (o) 
applies  to  acquisitions  of  stock  of  a 
subsidiary  in  an  intercompany 
transaction  occurring  on  or  after  fuly  24, 
1991. 

(p)  References.  A  reference  in  this 
part  to  S  1.1502-13  is  treated  as 
including  a  reference  to  this  section. 

Par.  3.  Section  1,1502-80  is  revised  as 
followR 

§1.1502-80    AppHeabitttyofOtlMr 
Provisions  of  Law. 

(a)  In  general.  The  Code,  or  other  law. 
shall  be  applicable  to  the  group  to  the 
extent  the  regulations  do  not  exclude  its 
application.  Thus,  for  example,  in  a 
transaction  to  which  section  361  (a) 
applies,  the  acquiring  corporation  will 
succeed  to  the  tax  attributes  described 
in  section  381(c).  Furthermore,  sections 
269  and  482  apply  for  any  consolidated 
year.  Section  304  applies  except  as 
provided  in  paragraph  (b)  of  this  section. 

(b)  Non-applicability  of  section  304 
Section  304  does  not  apply  to  my 
acquisition  of  stock  of  a  corporation  in 
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an  intercompany  transaction  occurring 
on  or  after  July  24, 1991. 
Fred  T.  Goldberg.  Jr. 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  91-17605  Filed  7-24-91;  8:45  am] 

BtLLINO  CODE  4130-«1-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  part  117 

[CCGD5-91-30] 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway, 
Elizabeth  River,  Southern  Branch, 
Chesapeake,  VA 

A.3ENCY:  Coast  Guard,  DOT. 
ACTiON:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  issuing  a 
supplemental  proposed  rule  for  the 
operation  of  the  Jordan  drawbridge 
across  the  Southern  Branch  of  the 
Elizabeth  River,  mile  2.8,  in  Chesapeake, 
Virginia,  to  allow  commercial  vessels 
carrying  liquefied  flammable  gas 
passage  through  the  bridge  during  the 
morning  and  evening  rush  hours.  The 
supplemental  proposed  rule  will  include 
a  requirement  that  commercial  vessels 
with  drafts  of  22  feet  or  greater  give  a  6- 
hour  advance  notice  for  passage  through 
the  drawbridge  during  peak  traffic 
hours.  Tile  proposed  changes  to  these 
regulations  are,  to  the  extent  practical 
and  feasible,  intended  to  provide  for 
regularly  scheduled  drawbridge 
openings  to  help  reduce  motor  vehicle 
traffic  delays  and  congestion  on  the 
roads  and  highways  linked  by  this 
drawbridge. 

DATES:  Comments  must  be  received  on 
September  9, 1991. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob),  Fifth  Coast 
Guard  District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  above  address,  room  507,  between  8 
a.m.  and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
be  hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION:  On  July 
27, 1990,  the  Coast  Guard  published  a 
proposed  rule  (55  FR  30723)  to  evaluate 
bridge  opening  retrictions  during  the 
morning  and  evening  rush  hours  for  the 


Jordan  Bridge.  The  Commander,  Fifth 
Coast  Guard  District  also  published  the 
proposed  rule  as  a  public  notice  on 
August  2, 1990.  Interested  persons  were 
given  until  September  10, 1990,  to 
comment  on  the  proposed  rule  that  was 
published  in  the  Federal  Register.  The 
comment  period  for  the  public  notice 
also  ended  September  10, 1990.  A 
supplemental  public  notice  was  issued 
on  August  23. 1990,  exteading  the 
comment  period  which  ended  October 
10, 1990.  This  supplementary  proposed 
rule  exempts  commercial  vessels  with 
drafts  of  22  feet  or  greater  from  rush 
hour  restrictions  provided  they  give  at 
least  6  hours  advance  notice  for  a  bridge 
lift.  Liquefied  flammable  gas  (LFG) 
carriers  are  also  being  exempted  from 
the  rush  hour  restrictions  and  will  be 
able  to  pass  through  the  bridge  anytime 
without  providing  a  6-hour  advance 
notice.  Imposition  of  the  6-hour  advance 
notice  requirement  will  provide 
motorists  with  an  opportunity  to  learn 
about  scheduled  bridge  openings  by 
radio  broadcasts  and  any  other  means 
established  by  the  bridge  owner. 

Public  comments  are  requested  on  the 
deep  draft  vessel  exemption  and 
liquefied  flammable  gas  carrier 
provision  and  the  6-hour  advance  notice 
to  ensure  that  this  proposal  is  both 
reasonable  and  workable.  Persons 
wishing  to  comment  may  do  so  by 
submitting  written  comments  to  the 
office  listed  under  "ADDRESSES"  in  this 
preamble.  Persons  submitting  comments 
should  include  their  names  and 
addresses,  identify  the  bridge  and  give 
reasons  for  the  comments.  The 
Commander,  Fifth  Coast  Guard'District, 
will  evaluate  all  communications 
received  and  determine  a  final  course  of 
action  on  this  supplemental  proposal. 
This  rule  may  be  changed  based  on 
comments  received. 

Drafting  Information:  The  drafters  of 
this  notice  are  Linda  L.  Gilliam,  project 
officer,  and  LT  Monica  L.  Lombardi, 
project  attorney. 

Discussion  of  Proposed  Regulations: 
The  International  Federation  of 
Professional  and  Technical  Engineers,- 
Local  No.  10,  requested  that  the 
regulations  for  the  drawbridge  across 
the  Southern  Branch  of  the  Elizabeth 
River  at  mile  2.8  in  Chesapeake, 
Virginia,  be  amended  to  restrict 
openings  during  the  peak  highway 
traffic  hours  to  help  reduce  traffic 
cdngestion,  but  remain  open  on  signal 
during  the  rest  of  the  time.  The  proposed 
change  would  have  closed  the  Jordan 
Bridge  to  commercial,  recreational,  and 
public  vessels.  Monday  through  Friday, 
except  Federal  holidays,  from  6:30  a.m. 
to  7:30  a.m.  and  from  3:30  p.m.  to  5  p.m. 
A  provision  that  allows  the  draw  to 


open  on  signal  at  all  times  for  vessels  in 
distress  was  made  a  part  of  the 
proposal.  The  supplemental  proposal 
includes  the  above  with  an  additional 
provision  which  provides  commercial 
deep  draft  vessels  with  22  feet  or  greater 
access  through  the  bridge  during  the 
morning  and  evening  rush  hours, 
provided  they  give  a  6-hour  advance 
notice  of  their  arrival  and  liquefied 
flammable  gas  carriers  access  through 
the  bridge  anytime  with  no  restrictions. 
The  decision  to  allow  deep  draft  vessels 
access  through  the  Jordan  Bridge  during 
peak  traffic  hours  was  based  on  these 
vessels  requiring  high  tide  to  transit 
upstream  from  the  bridge  to  commercial 
marine  terminals  where  the  channel 
depths  are  reduced  to  as  much  as  27 
feet.  Due  to  the  hazards  involved  in 
shipping  flammable  gas,  it  was  decided - 
to  allow  LFG  vessels  access  through  the 
bridge  during  anytime  of  the  day. 

As  a  result  of  the  proposed  rule  that 
was  published  in  the  Federal  Register 
(55  FR  30723)  and  the  public  notice 
issued  on  August  7. 1990.  written 
comments  were  received  from  the 
maritime  community  and  the  monitoring 
public.  The  comments  from  motorists 
were  all  in  favor  of  the  proposed 
restrictions  during  peak  traffic  hours 
since  elimination  of  draw  openings 
during  these  hours  would  help  reduce 
traffic  disruption,  delays,  congestion  and 
minor  accidents.  The  comments  from  the 
commercial  maritime  industry  were 
opposed  to  restricting  the  drawbridge 
based  on  economic  impact  concerns, 
safety  and  deep-draft  vessel  navigation 
requirements.  The  Marine  Safety  Office. 
Hampton  Roads,  commented  in  their 
memorandum  dated  October  9, 1990. 
that  liquefied  flammable  gas  carriers 
should  be  allowed  passage  through  the 
Jordan  Bridge  anytime  with  no 
restrictions  due  to  the  need  of 
establishing  safety  zones  and  the  risk 
and  hazard  involved  in  transporting  a 
loaded  LFG  vessel. 

In  deciding  the  issues  in  cases, 
consideration  was  given  to  all  views. 
However,  it  is  felt  that  the  need  of 
motorists  who  use  the  bridge,  the 
requirements  of  deep  draft  vessels 
reeding  to  transit  upstream  at  high  tide 
and  the  safe  movement  of  liquefied 
flammable  gas  vessels  warrant  special 
consideration.  The  Coast  Guard  feels 
that  imposition  of  this  proposed  rule  will 
not  create  an  undue  hardship  on  other 
con.mercial  interests  who  do  not  use 
deep-draft  vessels  or  LFG  vessels  in 
their  operations,  since  these  companies 
can  plan  most  of  their  vessel  transits 
around  the  restricted  hours  of  operation. 
While  they  may  be  inconvenienced,  they 
will  not  suffer  the  same  hardships  as 


deep-draft  commercial  vessels 
vessels. 

Federalism  Assessment:  Th: 
has  been  analyzed  in  accorda: 
the  principles  and  criteria  con 
Executive  Order  12612.  and  it 
determined  that  the  proposed 
not  raise  sufficient  federalism 
implications  to  warrant  the  pr 
of  a  Federalism  Assessment. 

Regulatory  Evaluation:  Thei 
proposed  regulations  are  cons 
be  non-major  under  Executive 
12291  and  non-significant  undi 
Department  of  Transportation 
policies  and  procedures  (44  FF 
February  26. 1979).  The  econoi 
of  the  proposed  regulation  on 
commercial  navigation  or  on  e 
industries  that  depend  on  wat 
transportation  should  be  minii 
the  economic  impact  of  this  pr 
expected  to  be  minimal,  the  C 
Guard  certified  that,  if  adoptei 
not  have  a  significant  econom 
on  a  substantial  number  of  sm 
entities. 

Environmental  Impact:  This 
rulemaking  has  been  thorough 
reviewed  by  the  Coast  Guard 
been  determined  to  be  categoi 
excluded  from  further  environ 
documentation  in  accordance 
section  2.B.2.g.5  of  Commanda 
Instruction  M16475.1B.  A  Gate 
Exclusion  Determination  state 
been  prepared  and  placed  in  t 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part 

Bridges. 

Regulations:  In  consideratio 
foregoing,  the  Coast  Guard  pn 
amend  part  117  of  title  33.  Coc 
Federal  Regulations  to  read  as 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFB 
CFR  1.05-1  (g) 

2.  In  Section  117.997  paragrE 
revised  to  read  as  follows: 

§  1 1 7.997  Atlantic  Intracoastal  \ 
Southern  Branch  of  ttM  EllzatMtl 
ttie  Albemarle  and  Chesapeake  ( 

(a)  The  draw  of  the  Jordan  ( 
bridge,  mile  2.8.  in  Chesapeaki 
open  on  signal,  except: 

(1)  From  6:30  a.m.  to  7:30  a.r 
from  3:30  p.m.  to  5  p.m.,  Mond 
Friday,  except  Federal  holidaj 

(2)  From  6:30  a.m.  to  7:30  a.r 
from  3:30  p.m.  to  5  p.m.,  Mond 
Friday,  except  Federal  holidaj 
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open  on  signal  at  all  times  for  vessels  in 
distress  was  made  a  part  of  the 
proposal.  The  supplemental  proposal 
includes  the  above  with  an  additional 
provision  which  provides  commercial 
deep  draft  vessels  with  22  feet  or  greater 
access  through  the  bridge  during  the 
morning  and  evening  rush  hours, 
provided  they  give  a  6-hour  advancp 
notice  of  their  arrival  and  liquefied 
flammable  gas  carriers  access  through 
the  bridge  anytime  with  no  restrictions. 
The  decision  to  allow  deep  draft  vessels 
access  through  the  Jordan  Bridge  during 
peak  traffic  hours  was  based  on  these 
vessels  requiring  high  tide  to  transit 
upstream  from  the  bridge  to  commercial 
marine  terminals  where  the  channel 
depths  are  reduced  to  as  much  as  27 
feet.  Due  to  the  hazards  involved  in 
shipping  flammable  gas,  it  was  decided - 
to  allow  LFG  vessels  access  through  the 
bridge  during  anytime  of  the  day. 

As  a  result  of  the  proposed  rule  that 
was  published  in  the  Federal  Register 
(55  FR  30723)  and  the  public  notice 
issued  on  August  7, 1990,  written 
comments  were  received  from  the 
maritime  community  and  the  monitoring 
public.  The  comments  from  motorists 
were  all  in  favor  of  the  proposed 
restrictions  during  peak  traffic  hours 
since  elimination  of  draw  openings 
during  these  hours  would  help  reduce 
traffic  disruption,  delays,  congestion  and 
minor  accidents.  The  comments  from  the 
commercial  maritime  industry  were 
opposed  to  restricting  the  drawbridge 
based  on  economic  impact  concerns, 
safety  and  deep-draft  vessel  navigation 
requirements.  The  Marine  Safety  Office, 
Hampton  Roads,  commented  in  their 
memorandum  dated  October  9, 1990, 
that  liquefied  flammable  gas  carriers 
should  be  allowed  passage  through  the 
Jordan  Bridge  anytime  with  no 
restrictions  due  to  the  need  of 
establishing  safety  zones  and  the  risk 
and  hazard  involved  in  transporting  a 
loaded  LFG  vessel. 

In  deciding  the  issues  in  cases, 
consideration  was  given  to  all  views. 
However,  it  is  felt  that  the  need  of 
motorists  who  use  the  bridge,  the 
requirements  of  deep  draft  vessels 
reeding  to  transit  upstream  at  high  tide 
and  the  safe  movement  of  liquefied 
flammable  gas  vessels  warrant  special 
consideration.  The  Coast  Guard  feels 
that  imposition  of  this  proposed  rule  will 
not  create  an  undue  hardship  on  other 
con.mercial  interests  who  do  not  use 
deep-draft  vessels  or  LFG  vessels  in 
their  operations,  since  these  companies 
can  plan  most  of  their  vessel  transits 
around  the  restricted  hours  of  operation. 
While  they  may  be  inconvenienced,  they 
will  not  suffer  the  same  hardships  as 


deep-draft  commercial  vessels  or  LFG 
vessels. 

Federalism  Assessment:  This  notice 
has  been  analyzed  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  the  proposed  rule  will 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Regulatory  Evaluation:  These 
proposed  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  the  proposed  regulation  on 
commercial  navigation  or  on  any 
industries  that  depend  on  waterbome 
transportation  should  be  minimal.  Since 
the  economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certified  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Environmental  Impact:  This 
rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.5  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations:  In  consideration  of  the 
foregoing,  the  Coast  Guard  proposed  to 
amend  part  117  of  title  33,  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.48;  33 
CFR  1.05-1  (g) 

2.  In  Section  117.997  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 17.997  Atlantic  Intracoastal  Waterway, 
Southern  Branch  of  ttM  EllzatMth  Rtvtr  to 
the  Albemarle  and  Chesapeake  Canal. 

(a)  The  draw  of  the  Jordan  (S337) 
bridge,  mile  2.8,  in  Chesapeake  shall 
open  on  signal,  except: 

(1)  From  6:30  a.m.  to  7:30  a.m.  and 
from  3:30  p.m.  to  5  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

(2)  From  6:30  a.m.  to  7:30  a.m.  and 
from  3:30  p.m.  to  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays; 


(i)  Shall  open  for  commercial  vessels 
with  a  draft  of  22  feel  or  more,  provided 
6  hours  advance  notice  has  been  given 
to  the  Jordan  Bridge  Office  at  (804)  545- 
4695. 

(ii)  Shall  open  on  signal  at  any  time 
for  a  vessel  in  distress  and  commercial 
vessels  carrying  (LFG). 

***** 

Dated:  )uly  10, 1991. 
H.  B.  Gehring, 

Captain.  U.S.  Coast  Guard.  Commander,  Fifth 
Coast  Guard  District  Acting. 
(FR  Doc.  91-17604  Filed  7-24-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
IOPTS-50577D;  FRL-3935-3] 

Aromatic  Diamines;  Extension  of 
Comment  Period  for  Proposed 
Significant  New  Use  Rule 

AQENCy:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule;  extension  of 
comment  period. 

summary:  EPA  is  extending  the 
comment  period  for  a  proposed 
significant  new  use  rule  (SNUR)  for  two 
aromatic  diamines,  P-86-501  and  P-86- 
503.  As  initially  published  in  the  Federal 
Register  of  March  28, 1991  (55  FR  12880) 
and  May  8. 1991  (56  FR  21351).  the 
comments  were  to  be  received  on  or 
before  June  26, 1991.  One  commenter. 
who  is  engaging  in  commercial  activities 
with  one  of  these  substances,  requested 
additional  time  to  complete  the 
generation  of  data  to  be  included  in  its 
response.  EPA  is  therefore  extending  the 
comment  period  in  order  to  give  all 
interested  persons  time  to  comment 
fully. 

DATES:  Written  comments  must  be 
submitted  to  EPA  by  August  26. 1991. 
ADDRESSES:  Since  some  comments  may 
contain  confidential  business 
information  (CBI).  all  comments  should 
be  sent  in  triplicate  to:  TSCA  Document 
Receipt  Office  (TS-790).  Office  of  Toxic 
Substances.  Environmental  Protection 
Agency,  rm.  E-105,  401  M  St..  SW., 
Washington.  DC  20460.  Each  comment 
must  include  the  docket  control  number 
OPTS-50577D.  Nonconfidential  versions 
of  comments  on  this  rule  will  be  placed 
in  the  rulemaking  record  and  will  be 
available  for  public  inspection. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 


Environmental  Protection  Agency,  rm. 
E-543-B.  401  M  St..  SW..  Washington. 
DC  20460,  telephone  (202)  554-1404.  TDD 
(202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This 

extension  of  time  will  allow  one 
commenter  who  is  engaged  in 
commercial  activities  with  P-86-503  to 
complete  the  development  of  data 
regarding  the  role  of  impurities  in  the 
toxicity  of  P-86-503  and  to  provide 
additional  information  on  the  structure 
activity  correlations  for  aromatic 
diamines.  The  data  will  be  used  to 
support  the  comments  concerning  the 
proposed  SNUR. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  July  17. 1991. 
Joseph  A.  Caira, 

Acting  Director,  Office  of  Toxic  Substances. 
[FR  Doc.  91-17693  Filed  7-24-91:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7030] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 

action:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
modified  base  (100-year)  flood 
elevations  listed  below  for  selected 
locations  in  the  nation.  The  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualifled  for  participation  in  the 
National  Flood  Insurance  Program. 

dates:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  R.  Locke.  Chief.  Risk 
Studies  Division.  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-2754. 
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Federal  R 


SUPPLEMENTARY  INFORtlATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (title  XIII  of  the  Housing  and  Urban 
Development  Act  of  1968  (Pub.  L.  90- 
448)),  42  U.S.C.  4001-4128,  and  44  CFR 
67.4(a). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  §  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  that  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own.  or 


pursuant  to  policies  established  by  other 
Federal,  state  of  regional  entities.  These 
proposed  modified  elevations  will  also 
be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  coverage  on 
existing  buildings  and  their  contents. 

Purusant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  modified  flood 
elevation  determinations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  flood 
elevation  determination  under  section 
1363  forms  the  basis  for  new  local 
ordinances,  which,  if  adopted  by  a  local 
community,  will  govern  future 
construction  within  the  floodplain  area. 


The  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  minimum 
Federal  standards,  the  elevations 
prescribe  how  high  to  build  in  the 
floodplain  and  do  not  proscribe 
development.  Thus,  this  action  only 
forms  the  basis  for  future  local  actions. 
It  imposes  no  new  requirement;  of  itself 
has  no  economic  impact. 

List  of  Subjects  in  44  CFR  Fart  67 

Flood  insurance,  floodplains. 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  The  proposed  modified  base  flood 
elevations  for  selected  locations  are: 


State 


City/ 


Maps  available  for  Inspection  at  ttv 
Send  comments  to  The  Honorable 


Issued:  July  16. 1991. 
CM.  "Bud"  Schauerte, 

Administrator,  Federal  Insuranc 

Administation. 
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Proposed  Modified  Base  Flood  Elevations 


State 

City/To¥»n/County 

Flooding  Source 

Location 

#  Depth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 

ExMino  ' 

Modified 

Arltansas                    

PatagouU,  aty.  Greene 
County. 

Eight  Mile  Creek 

Loggy  Creek 

Tntxitary  No.  t 

Tributary  No.  2 ... 

Tributary  No.  3    ._   . 

ApproximateJy  1.2  rtver  miles  downstream  of 

U.S.  Route  412. 
Approximately   500   feet   upstream  of  Sooth 

Spring  Grove  Street 
Approximatety  100  feet  upstream  of  confluence 

with  Eight  Mile  Creek. 
Approximataly  .7  miie  upstream  of  confluence 

with  Eight  Mile  Creek. 
At  confluence  with  Eight  Mile  Creek   

None 

•2W 

*288 

Horn 
Norie 
None 
None 
None 
None 

•281 
•324 
•285 
♦287 
•293 

At  downstream  side  of  Honeysuckle  Road 

At  confluence  wWi  Eight  Mile  Creek _ „. 

•322 
•314 

Upstream  side  of  Maxwell  Street 

•335 

At  confluence  with  Eight  Mile  Creek _. 

Approximately  li  nver  miles  upstream  of  Bo 
Gilt  Road. 

•295 
•332 

Maps  avariabte  for  inspection  at  the  City  HaH  221  West  Court  Street  ParagouW,  Arkansas. 

Send  commems  to  The  Honorabte  Charles  R.  Parttow.  Mayor  of  the  City  of  Paragould.  Greene  County,  221  West  Court  Street  ParagouW.  Arkansas  72450. 


Connecticut - 


Ansonta.  dly.  I4ew  Haven 
County. 


Beaver  Brook. 


Whitemare  Brook _ 


Approximately  620  laet  upstream  of  cortfluarwe 

with  Naugattucfc  Rtver. 
At   dowrtstream   sida   of   Ouillinan   Reservoir 

0am. 

At  confluence  with  Beaver  Brook 

Approximatety  1,000  feet  upstream  of  Doyle 

Drive. 


None 

t4one 

Nona 
None 


•28 

•127 

•96 

•398 


Maps  avaitabfe  for  inspection  at  the  Town  Clerk's  Office.  253  Main  Street,  An«>nia.  Connecticut 

Sendcommente  to  The  Honorable  Thomas  P.  Clifford,  III.  Mayor  of  the  Cily  of  Ansoma,  New  Haven  County.  253  Main  Street.  Ansonia.  ConnMiicut  06401. 


Connecticut.. 


CronwMiM,  town, 
MkJdIesex  County. 


Mattabaaaalt  River.. 


Approximately    105   feet   upstream   of   State 
Route  72. 


•25 

None 


,,  ^^.    .  At  upstream  corporate  limits.. 

Maps  avaitaMe  for  inspection  at  the  Office  of  Pubfic  Works.  41  West  Street  Cromwell,  Connecticut 

Send  comments  to  Ms.  Mary  Amenta.  First  Selectman  of  the  Town  of  Cromwell,  Middlesex  County.  41  West  Street  Cromwell,  Connectteut  06416^189 

Oklahoma _ 


•28 
•30 


Tulsa  Courtly, 

unincorporated  areas.. 


Nichols  Creek 

Rollirtg  Meadows  Creek. 


At  dowrtstreem  corporate  limits 

At  upstream  corporate  limits 

At  corporate  limits 

Approximately  1,625  feet  upstream  ol  corpo- 
,,  ■■  i.1    ,  '••^  Smrta. 

Maps  available  for  inspection  at  the  County  Engineer's  Office.  500  South  Denver.  Tuba.  Oklahoma. 

Send  comments  to  Mr.  Lewis  Harris,  Chaimian  of  the  Tulsa  County  Board  of  Commissioners,  500  South  Denver.  Tulsa,  Oklahoma  24103 

Texaa  ^...- 


None 
None 
Intone 
None 


•717 
•726 
•727 
•739 


city. 
County. 


TroW  Brook.. 


At  downstream  corporate  Units.. 


None 


•207 


National  Oceanic  and  Atmc 
Administration 

50  CFR  Part  685 

Pelagic  Fisheries  of  the  We 
Pacific  Region 

agency:  National  Marine  Fi 
Service  (NMFS).  NOAA.  Coi 
action:  Notice  of  availabilit 
fishery  management  plan  an 
and  request  for  comments. 

summary:  NOAA  issues  thii 
the  Western  Pacific  Fishery 
Management  Council  (Coun 
submitted  Amendment  4  to  i 
Management  Plan  for  the  Pe 
Fisheries  of  the  Western  Pai 
(FMP)  for  Secretarial  review 
requesting  comments  from  t 
Copies  of  Amendment  4  ma; 
obtained  from  the  Council  a 
address  below. 
DATES:  Comments  on  the  an 
should  be  submitted  on  or  b 
September  16. 1991. 
ADDRESSES:  All  comments  t 
sent  to  E.C.  Fullerton.  Regio 
Southwest  Region.  NMFS.  3 
Ferry  Street,  Terminal  Islan 
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•9  established  by  other 
igional  entities.  These 
I  elevations  will  also 
te  the  appropriate 
emium  rates  for  new 
•  contents  and  for  the 
lurance  coverage  on 
and  their  contents. 
)rovisions  of  5  VS.C. 
strator,  to  whom 

delegated  by  the 
Imergency 
cy,  hereby  certifies 
nodified  flood 
ations,  if 

lot  have  a  significant 
n  a  substantial 
1  titles.  A  flood 
ation  under  section 
is  for  new  local 

if  adopted  by  a  local 

vem  future 

\  the  floodplain  area. 

Base  Flood  Elevations 


The  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  minimum 
Federal  standards,  the  elevations 
prescribe  how  high  to  build  in  the 
floodplain  and  do  not  proscribe 
development.  Thus,  this  action  only 
forms  the  basis  for  future  local  actions. 
It  imposes  no  new  requirement;  of  itself 
has  no  economic  impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  floodplains. 

PART  67— {AMENDED! 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  seq., 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  The  proposed  modified  base  flood 
elevations  for  selected  locations  are: 


Location 

#  Depth  in  feet  above 

ground  'Elevation  in  feat 

(NGVD) 

Existing 

Modified 



ApproximateJy  1^  rtvef  mite*  downstream  of 

U.S.  Route  412. 
Approximately   500   feet   upstream   ot  South 

Spong  Grove  Street 
Approxjmatety  100  toet  upstream  o<  confluerw* 

with  Eight  Mita  Creek. 
ApproximataJy  .7  mie  upstream  of  confluence 

with  Eight  Mite  Creek. 
At  confluence  with  Eight  IMIte  Creek- 

Nona 

None 

•287 

*288 

Nona 
Nona 
Mono 
None 
None 
None 

•261 
•384 
•285 
•287 
*293 

At  downstream  side  of  HoneysucWe  Road. 

At  confluence  with  Eight  Mite  Creek _ 

Upatream  side  of  Maxwell  Street 

•322 
•314 
•335 



At  confluence  with  Eight  Mite  Creek 

Approwmately  1.2  nver  miles  upstream  o#  Bo 
Gill  Road. 

•295 
•332 

I,  Arkansas. 

agould,  Greene  County,  221  West  Court  Street.  ParagouM.  Arkansas  724$0. 


Approximatety  620  laat  upstream  of  confluence  Non«  '28 

with  Naugstfuck  River. 
At  downstream   sUa   of   Ouillinan   Reservoir  None  *127 

Dam. 

At  confluence  with  Beaver  Brook Nona  '96 

Approximately  1,000  feet  upstream  of  Doyto  Nona  *39e 

Drive. 
inia,  CoTKiectlcut 

Knsona.  New  Haven  County.  253  Main  Street.  Ansonia,  Connecticiit  06401. 


Approximately    105   feet   upstream   ol   Stale  '25 

Route  72. 

At  upstream  corporats  limits 

imwell,  Connectiajt 

,  MkMtesex  County.  41  West  Street,  Cromwell,  Connectk»jt  06416O189. 


•26 
•30 


At  downstream  corporate  limits None 

At  upstream  corporate  limits None 

At  corporate  limits None 

Approximately  1,625  feet  upstream  of  corpo-  None 
rate  kmita. 
*,  Tutsa.  Oklahoma. 

immissk>ners,  500  South  Denver.  Tulsa.  Oklahoma  24103. 


•717 
•726 
•727 
•739 


At  downstream  corporate  Nnwts.. 


None 


•207 


Proposed  Modified  Base  Flood  Elevations— Continued 


itate 

City/Town/County 

Flooding  Source 

Location 

#  Depth  in  feel  atwve 

ground  "Elevation  m  feet 

(NGVD) 

ExislinQ 

Modified 

1 

Approximately  900  feet  upstream  of  Munson 
Street  on  west  side  river. 

Nona 

•241 

Maps  available  for  Inspection  at  the  City  Hall,  272  East  Lamar,  Jasper,  Texas. 

Send  comments  to  The  Honorabte  Frank  Lindsay,  Jr..  Mayor  ol  the  City  of  Jasper,  Jasper  County,  272  East  Lamar.  P.O.  Box  1170,  Jasper.  Texas  75951. 


Issued:  July  16, 1991. 
CM.  "Bud"  Schauerte. 

Administrator,  Federal  Insurance 

Administation. 

(PR  Doc.  91-17685  Filed  7-24-91;  8:45  am) 

BILUNG  CODE  671S-03-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  685 

Pelagic  Fisheries  of  the  Western 
Pacific  Region 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  availability  of  a 
fishery  management  plan  amendment 
and  request  for  comments. 

summary:  NOAA  issues  this  notice  that 
the  Western  Pacific  Fishery 
Management  Council  (Coimcil)  has 
submitted  Amendment  4  to  its  Fishery 
Management  Plan  for  the  Pelagic 
Fisheries  of  the  Western  Pacific  Region 
(FMP)  for  Secretarial  review,  and  is 
requesting  comments  from  the  public. 
Copies  of  Amendment  4  may  be 
obtained  from  the  Council  at  the 
address  below. 

DATES:  Comments  on  the  amendment 
should  be  submitted  on  or  before 
September  16, 1991. 
ADDRESSES:  All  comments  should  be 
sent  to  E.C.  Fullerton,  Regional  Director, 
Southwest  Region.  NMFS.  300  South 
Ferry  Street.  Terminal  Island.  CA  90731. 


Copies  of  the  amendment  are  available 
from  the  Western  Pacific  Fishery 
Management  Council.  1164  Bishop 
Street,  suite  1405.  Honolulu.  HI  96813 
(808)  541-1974. 
FOR  FURTHER  INFORMATION  CONTACT: 

Svein  Fougner,  Fisheries  Management 
Division,  Southwest  Region,  NMFS, 
Terminal  Island,  Cahfomia  (213)  514- 
6660;  or  Alvin  Katekaru,  Southwest 
Region.  NMFS.  Pacific  Area  Office. 
Honolulu,  Hawaii  (808)  955-8831. 
SUPPLEMENTARY  INFORMATION:  The 

Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act.  16 
U.S.C.  1801  et  seq.)  requires  that  each 
Regional  Fishery  Management  Council 
submit  any  fishery  management  plan  or 
amendment  it  prepares  to  the  Secretary 
of  Commerce  (Secretary)  for  review  and 
approval,  disapproval,  or  partial 
disapproval.  The  Magnuson  Act  also 
requires  that  the  Secretary,  upon 
receiving  a  plan  or  amendment, 
immediately  publish  a  notice  that  the 
plan  or  amendment  is  available  for 
public  review  and  comment.  The 
Secretary  will  consider  all  public 
comments  in  determining  whether  to 
approve  the  plan  or  amendment. 

Amendment  4  proposes  to  continue 
for  two  and  one-half  years  a  moratorium 
on  the  issuance  of  permits  for  new 
entrants  to  the  longline  fishery  for 
management  tmit  species  based  in 
Hawaii.  This  moratorium  was 
implemented  by  emergency  rule  (56  FR 
14866,  April  12. 1991)  and  was 
subsequently  modified  and  extended  (56 
FR  28718.  June  24, 1991).  Amendment  4 
makes  no  change  in  the  permit  eligibility 


criteria  or  permit  transferability 
provisions  of  the  emergency  rule; 
however,  it  does  contain  the  following 
new  provisions:  prospective  permit 
applicants  would  be  required  to  submit 
applications  within  90  days  of 
implementation  of  the  amendment  a 
new  information  collection  requirement 
would  be  established  for  limited  entry 
permit  applicants  to  clarify  applicants 
eligibility  criteria,  and  a  procedure  may 
be  provided  for  future  implementation 
by  rulemaking  of  a  requirement  for 
longline  vessels  to  obtain,  install,  and 
make  operational,  automatic  vessel 
tracking  system  devices  if  the  Council 
proposes  and  the  Southwest  Regional 
Director.  NMFS.  agrees  that  the  system 
should  be  implemented.  The  emergency 
rule  will  expire  on  October  10, 1991,  and 
the  Council  proposes  that  the  effective 
date  of  the  amendment  coincide  with 
the  expiration  of  the  emergency  rule. 

An  environmental  assessment  was 
prepared  in  association  with  the 
emergency  rule,  and  a  draft  regulatory 
impact  review  is  incorporated  in 
Amendment  4,  which  can  be  obtained 
from  the  Council  (see  ADDRESSES). 
Proposed  regulations  to  implement 
Amendment  4  are  scheduled  to  be  filed 
at  the  Office  of  the  Federal  Register 
within  15  days. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  19, 1991. 
Richard  H.  Schaefer. 

Director  of  Office  of  Fisheries.  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 
[FR  Doc.  91-17608  Filed  7-24-91:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunerts  other  than  nites  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
deosKjns  and  rulings,  delegations  of 
authorty,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Fonns  Under  Review  by  Office  of 
Management  and  Budget 

July  19, 1991. 

The  Department  of  Agrimlture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  tmder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection; 

(2)  Title  of  the  information  collection; 

(3)  Form  nimiberfs),  if  applicable; 

(4)  How  often  the  information  is 
requested; 

(5)  Who  will  be  required  or  asked  to 
report: 

(6)  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the  information; 

(8]  Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  <Tiay  be  obtained 
from:  Department  Clearance  Officer. 
USDA.  OIRM,  room  404-W  Admin. 
Bldg.,  Washington.  DC  20250.  (202)  447- 
2118. 

Revision 

•  Food  and  Nutrition  Service 

7  CFR  part  245— Determining 
Eligibility  for  Free  and  Reduced  Price 
Meals  and  Free  Milk  in  Schools — 
Reporting/Recordkeeping  Annually; 
Biennially;  Triennial;  Recordkeeping 
State  or  local  governments;  Businesses 
or  other  for-profit;  Non-profit 
institutions:  Small  businesses  or 


organizations;  5.218.285  responses; 
819.839  hours. 
Marian  Stroud  (703)  756-3607. 

New  Collection 

•  Food  and  Nutrition  Service 

Evaluation  of  the  San  Diego  Food 
Stamp  Cash-out  Demonstration 
Evaluation  of  the  Alabama  Avenues  to 
Self-Sufficiency  Through  Employment  & 
Training  Services  (ASSETS) 
Demonstration.  One  time  only. 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  555 
responses:  278  hours. 

Boyd  Kowal  (703)  756-3115. 

•  Food  and  Nutrition  Service 

7  CFR  part  210— National  School 
Lunch  Program — Addendum  1 
Recordkeeping;  Monthly;  Quarterly 
Annually;  Biennially;  State  or  local 
governments;  Federal  agencies  or 
employees;  Non-profit  institutions;  375 
responses;  5,833  hours. 

Marian  Stroud  (703)  756-3607. 

New  Collection  (Emergency) 

•  Food  Safety  and  Inspection  Service 

Survey  of  Meat  and  Poultry 
Establishments  Nutrition  Label 
Information. 

One  time  survey. 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  350 
responses;  350  hours. 

Roy  Purdie.-Jr.  (202)  447-5372. 

•  Food  Safety  and  Inspection  Service 

Regulations  Governing  Meat 
Inspection — Addendum  1 
Recordkeeping;  On  occasion. 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  25 
responses;  31  hours. 

Roy  Purdie.  Jr.  (202)  447-5372. 

Extension 

•  Agricultural  Marketing  Service 

Fresh  Peaches  Grown  in  Georgia 
Marketing  Order  No.  918. 

On  Occasion. 

Farms;  Businesses  or  other  for-profit; 
Small  businesses  or  organizations;  62 
responses;  10  hours. 

Thomas  Tichenor  (202)  475-5464. 

•  Agricultural  Marketing  Service 

Irish  Potatoes  Grown  in  Modoc  and 
Siskiyou  Counties.  California,  and  in  All 
Counties  in  Oregon  Except  Malheur 


County — Marketing  Agreement  and 
Order  No.  947. 

Recordkeeping;  On  Occasion;  Weekly; 
Monthly;  Annually;  every  6  years. 

Farms;  Businesses  or  other  for-profit; 
2.728  responses;  313  hours. 

William  N.  Wise  (503)  23&-7500. 

•  Agricultural  Marketing  Service 

Grapes  Grown  in  a  Designated  Area 
of  Southeastern  California,  Marketing 
Order  No.  925. 

On  occasion;  Annually;  Every  six 
years. 

Farms;  Businesses  or  other  for-profit: 
Small  businesses  or  organizations;  836 
responses;  40  hours. 

Kenneth  Johnson  (202)  447-5331. 
Donald  E  Hulcher. 
Deputy  Departmental  Clearance  Officer. 

[PR  Doc.  91-17634  Filed  7-24-91;  8:45  amj 

BILUNG  CODE  3410-01-M 


Paclcers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards 

The  Packers  and  Stockyards 
Administration.  United  States 
Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act.  1921.  as  amended  (7 
U.S.C.  \Qletseq.) 

CT-104— M  &  M  Sales.  Ledyard. 
Connecticut 

DE-101 — Dill's  Auction  Service,  Wyoming, 
Delaware 

GA-211— Thomson  Stock  &  Auction  Bam. 
Inc..  Thomson.  Georgia 

MO-271 — Lockwood  Livestock  Auction, 
Inc.,  Lockwood,  Missouri 

NC-162 — Walking  Acres  Auction, 
Plymouth.  North  Carolina 

Pursuant  to  the  authority  under 
section  302  of  the  Act.  notice  is  hereby 
given  that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
the  Act  as  provided  in  section  302 
thereof. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director.  Livestock  Marketing  Division, 


Packers  and  Stockyards  Admi 
room  340&-South  Building.  Un 
Department  of  Agriculture,  W 
DC  20250.  by  August  6, 1991. 

All  written  submissions  mai 
pursuant  to  this  notice  will  be 
available  for  public  inspectioi 
o^ce  of  the  Director  of  the  Li^ 
Marketing  Division  during  noi 
business  hours. 

Done  at  Washington.  DC  this  1( 
July,  1991. 
Harold  W.  Davis. 
Director,  Livestock  Marketing  Dii 
[PR  Doc.  91-17633  Filed  7-24-91;  I 

BItJJNO  CODE  M10-KO-« 


DEPARTMENT  OF  COMMERI 

National  Oceanic  and  Atmoa 
Administration 

Intent  To  Evaluate  State  Coa 
Managem«it  Programs 

agency:  National  Oceanic  an 
Atmospheric  Administration, 
Ocean  Service.  Office  of  Ocej 
Coastal  Resource  Managemer 
ACTION:  Notice  of  intent  to  evi 

summary:  The  National  Ocea 
Atmospheric  Administration. 
Ocean  Service.  Office  of  Ocet 
Coastal  Resource  Managemer 
announces  its  intent  to  evalua 
performance  of  the  following  i 
coastal  management  program: 
and  National  Estuarine  Resea 
Reserve  (NERR):  The  New  Jer 
the  Alaska  CMP;  Commonwei 
Northern  Mariana  Islands  C\^ 
Waquoit  Bay  (Massachusetts] 
Evaluations  of  coastal  mam 
programs  and  estuarine  reser 
conducted  pursuant  to  sectior 
Coastal  Zone  Management  A( 
(CZMA).  as  amended.  The  C2 
requires  a  continuing  review  ( 
performance  of  coastal  states 
respect  to  coastal  managemer 
operation  and  management  ol 
Evaluation  of  a  CMP  includes 
findings  regarding  the  extent  1 
state  has  implemented  and  en 
management  program  approvi 
Secretary  of  Conunerce.  addn 
coastal  management  needs  id 
section  303{2)(A)  through  (K). 
adhered  to  the  terms  of  finant 
assistance  awards  funded  unc 
CZMA.  Evaluation  of  an  estui 
reserve  requires  detailed  find 
state's  implementation  of  the 
approved  NERR  management 
adherence  to  the  terms  of  fina 
assistance  awards  funded  un< 
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County — Marketing  Agreement  and 
Order  No.  947. 

Recordkeeping:  On  Occasion;  Weekly; 
Monthly;  Annually;  every  6  years. 

Farms;  Businesses  or  other  for-profit; 
2.726  responses;  313  hours. 

William  N.  Wise  (503)  238-7500. 

•  Agricultural  Marketing  Service 

Grapes  Grown  in  a  Designated  Area 
of  Southeastern  California,  Marketing 
Order  No.  925. 

On  occasion;  Annually;  Every  six 
years. 

Farms;  Businesses  or  other  for-profit: 
Small  businesses  or  organizations;  836 
responses;  40  hours. 

Kenneth  Johnson  (202)  447-5331. 
Donald  E.  Hulcher. 
Deputy  Departmental  Clearance  Officer. 

(FR  Doc.  91-17634  Filed  7-24-91;  8:45  am] 

BILUNG  CODE  S410-01-M 


Packers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards 

The  Packers  and  Stockyards 
Administration,  United  States 
Department  of  Agricultxire,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  [7 
v. S.C.  161  etseq.) 

CT-104— M  &  M  Sales,  Ledyard. 
Connecticut 

DE-101 — Dill's  Auction  Service,  Wyoming. 
Delaware 

GA-211— Thomson  Stock  &  Auction  Bam, 
Inc..  Thomson,  Georgia 

KiO-271 — Lockwood  Livestock  Auction, 
Inc.,  Lockwood.  Missouri 

NC-162 — Walking  Acres  Auction, 
Plymouth,  North  Carolina 

Pursuant  to  the  authority  under 
section  302  of  the  Act.  notice  is  hereby 
given  that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
the  Act  as  provided  in  section  302 
thereof. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Marketing  Division, 


Packers  and  Stockyards  Administration, 
room  340&-South  Building,  United  States 
Department  of  Agriculture,  Washington, 
DC  20250,  by  August  6. 1991. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
o^ce  of  the  Director  of  the  Livestock 
Marketing  Division  during  normal 
business  hours. 

Done  at  Washington.  DC  this  19th  day  of 
July,  1991. 
Harold  W.  Davia. 

Director,  Livestock  Marketing  Division. 
(FR  Doc.  91-17633  Filed  7-24-91;  8:45  araj 

BILUNO  CODE  MIO-KO-H 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Intent  To  Evaluate  State  Coastal 
ManagemMit  Ptrograms 

agency:  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management 
ACTION:  Notice  of  intent  to  evaluate. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
announces  its  intent  to  evaluate  the 
performance  of  the  following  state 
coastal  management  programs  (CMPs) 
and  National  Estuarine  Research 
Reserve  (NERR):  The  New  Jersey  CMP; 
the  Alaska  CMP;  Commonwealth  of  the 
Northern  Mariana  Islands  CMP;  and  the 
Waquoit  Bay  (Massachusetts)  NERR. 
Evaluations  of  coastal  management 
programs  and  estuarine  reserves  will  be 
conducted  pursuant  to  section  312  of  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA).  as  amended.  The  CZMA 
requires  a  continuing  review  of  the 
performance  of  coastal  states  with 
respect  to  coastal  management  and  the 
operation  and  management  of  NERRs. 
Evaluation  of  a  CMP  includes  detailed 
findings  regarding  the  extent  to  which  a 
state  has  implemented  and  enforced  the 
management  program  approved  by  the 
Secretary  of  Commerce,  addressed  the 
coastal  management  needs  identified  in 
section  303{2)(A)  through  (K),  and 
adhered  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA.  Evaluation  of  an  estuarine 
reserve  requires  detailed  findings  on  a 
state's  implementation  of  the  federally 
approved  NERR  management  plan,  and 
adherence  to  the  terms  of  financial 
assistance  awards  funded  under  the 


CZMA.  These  reviews  include  a  site 
visit,  consideration  of  public  comments, 
and  consultations  with  interested 
Federal  state,  and  local  agencies  and 
members  of  the  pubha  A  public 
meetiiig(s)  is  held  as  part  of  the  site 
visit 

Notice  is  hereby  given  of  the  dates  of 
the  site  visit  for  each  evaluation,  and  the 
date,  local  time,  and  location  of  a  public 
meeting(s)  during  the  site  visit 

(1)  Alaska  Coastal  Management 
Program.  September  ll-2a  1991.  The 
public  meeting  will  be  held  Tuesday. 
September  17, 1991,  7  p.m.,  at  the 
Loussac  Public  Library,  3600  Denali 
Street,  Anchorage.  Alaska. 

(2)  New  Jersey  Coastal  Management 
Program,  September  16-20. 1991.  Public 
meetings  will  be  held  Tuesday, 
September  17, 1991.  7  p.m.,  at  the  State 
Office  Building,  1510  Hooper  Avenue. 
Toms  River;  and  Thursday,  September 
19. 1991.  at  the  Old  Courthouse  Building. 
Route  9.  Cape  May,  New  Jersey. 

(3)  Commonwealth  of  the  Northern 
Mariana  Islands  Coastal  Management 
Program.  September  16-2a  1991.  The 
public  meeting  will  be  held  Wednesday, 
September  18, 1991,  6:30  p.m..  at  the 
Garapan  Elementary  School  Saipan. 

(4)  Waquoit  Bay  (Massachusetts) 
NERR,  September  23-27, 1991.  The 
public  meeting  will  be  held  Tuesday. 
September  24, 1991.  7  p.m..  at  the 
Reserve.  149  Waquoit  Highway. 
Waquoit  Massachusetts 

The  respective  states  wnll  issue  notice 
of  the  public  meeting(s)  in  local 
newspapers  at  least  45  days  prior  to 
being  held. 

Copies  of  the  state's  most  recent 
performance  report  as  Well  as  OCRM's 
notification  and  supplemental  request 
letter  to  the  state,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  each  of 
these  programs  are  encouraged  at  this 
time.  Public  comment  will  be  accepted 
until  seven  days  after  the  site  visit. 
When  the  final  evaluation  findings  are 
completed,  OCRM  will  place  a  notice  in 
the  Federal  Register  announcing  their 
availability. 

FOR  FURTHER  INFORMATION  OR  TO 
DIRECT  COMMENTS,  CONTACT:  Vickie 
Allin,  Chief,  Policy  Coordination 
Division.  Office  of  Ocean  and  Coastal 
Resource  Management.  NOS/NOAA, 
1825  Connecticut  Avenue.  N.W., 
Washington,  DC  20235,  (202)  673^10a 

(Federal  Domestic  Assistance  Catabg  11.419 
Coastal  Zone  Management  Program 
Administration) 


Dated:  July  la  1991. 
Virgiaia  K.  Tippie, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management 
(FR  Doc.  91-17706  Filed  7-24-91;  8:45  amj 

BIU.ING  CODE  KIO-M-M 


Evaluatk>n  Findings  for  State  Coastal 
Management  Programs 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration.  National 
Ocean  Service.  Office  of  Ocean  and 
Coastal  Resource  Management. 

action:  Notice  of  availability  of 
evaluation  findings. 

SUMMARY:  Notice  is  hereby  given  of  die 
availability  of  the  evaluation  findings 
for  the  Washington,  South  Carolina,  and 
Hawaii  coastal  management  programs. 
Section  312  of  the  Coastal  Zone 
Management  Act  of  1972  (CZMA).  as 
amended,  requires  a  continuing  review 
of  the  performance  of  coastal  states 
with  respect  to  coastal  management 
The  states  evaluated  tvere  found  to  be 
implementing  and  enforcing  their 
approved  coastal  management 
programs,  addressing  the  national 
coastal  management  objectives 
identified  in  CZMA  section  303(2)  (A)- 
(K).  and  adhering  to  the  programmatic 
terms  of  their  financial  assistance 
awards.  Satisfactory  progress  was  made 
in  performing  award  tasks,  meeting 
special  award  conditions,  and 
accomplishing  significant  improvement 
objectives.  Copies  of  these  findings  may 
be  obtained  upon  request  from  :  Vickie 
Allin,  Chief,  Policy  Coordination 
Division.  Office  of  Ocean  and  Coastal 
Resource  Management  NOS/NOAA, 
1825  Connecticut  Avenue,  NW.. 
Washington.  DC  20235.  (202)  673-5100. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated:  July  19, 1991. 
Virginia  K.  Tippie, 

Assistant  Administrator  for  Ocean  Sen-ices 
and  Coastal  Zone  Management 
[FR  Doc.  91-17707  Filed  7-24-91:  8:45  am] 
BILUNO  cooc  ssio-o»-a 


Mid-Atlantic  Fishery  Management 
Council;  Public  Hearings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Notice  of  public  hearings  and 
request  for  comments. 

summary:  The  Mid-Atiantic  Fishery 
Management  Council  (Council)  will  hold 
public  hearings  to  allow  for  input  on 
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Amendment  2  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (FMP). 

DATES:  Written  Comments  will  be 
accepted  until  August  21, 1991.  See 
"SUPPLEMENTARY  INFORMATION"  for 

dates,  times,  and  locations  of  hearings. 

ADDRESSES:  Send  comments  to:  John  C. 
Bryson,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  Delaware  19901. 

FOR  FURTHER  INFORMATION  CONTACr 

John  C.  Bryson,  (302)  674-2331. 

SUPPLEMENTARY  INFORMATION: 

Amendment  2  to  the  FMP  is  intended  to 
reduce  overfishing  in  the  summer 
flounder  [Paralichthys  dentatus]  fishery 
pursuant  to  the  Magnuson  Fishery 
Conservation  and  Management  Act  of 
1976  (Magnuson  Act).  The  management 
unit  is  summer  flounder  in  U.S.  waters  in 
the  western  Atlantic  Ocean  from  the 
southern  border  of  North  Carolina 
northward  to  the  U.S.-Canadian  border 
and  remains  unchanged.  The  objectives 
of  the  FMP  are: 

1.  Reduce  fishing  mortality  in  the 
summer  flounder  fishery  to  assure  that 
overfishing  does  not  occur; 

2.  Reduce  fishing  mortality  on 
immature  summer  flounder  to  increase 
spawning  stock  biomass; 

^.  Improve  the  yield  from  the  fishery; 

4.  Promote  compatible  management 
regulations  between  State  and  Federal 
jurisdictions; 

5.  Promote  uniform  and  effective 
enforcement  of  regulations;  and 

6.  Minimize  regulations  to  achieve  the 
management  objectives  stated  above. 

The  FMP  is  a  joint  effort  in  planning 
with  Atlantic  States  Marine  Fisheries 
Commission  (ASMFC),  the  States,  and 
the  Council. 

Permits,  Fees,  and  Reports 

The  requirement  that  commercial 
vessels  and  party  and  charter  boats 
obtain  annual  permits  would  be 
■continued.  In  addition,  dealers  must 
obtain  annual  permits.  NMFS  may 
charge  for  the  permits  as  authorized  by 
section  303(b)  (1)  of  the  Magnuson  Act. 

Persons  may  buy  summer  flounder  at 
the  point  of  landing  only  by  a  vessel  that 
has  a  commercial  moratorium  permit 
.ssued  pursuant  to  this  FMP. 

Commercial  fishing  vessel  operators 
and  dealers  must  submit  weekly  reports 
to  NMFS.  Charter  and  party  boat 
operators  must  submit  monthly  reports 
to  NMFS. 


Moratorium  on  Entry  of  Additional 
Commercial  Vessels  and  Party  and 
Charter  Boats 

A  vessel  is  eligible  for  a  moratorium 
permit  if  it  meets  any  of  the  following 
criteria:  (1)  The  vessel  landed  and  sold 
summer  flounder  or  operated  as  a  party 
or  charter  boat  in  the  management  unit 
for  summer  flounder  between  January 
26, 1989,  and  January  26, 1990;  or  (2)  the 
vessel  was  under  construction  for,  or 
was  being  rerigged  for,  use  in  the 
directed  fishery  for  summer  flounder  on 
January  26, 1990,  and  provided  the 
vessel  is  participating  in  the  summer 
flounder  fishery  prior  to  implementation 
of  Amendment  2;  or  (3)  the  vessel  is 
replacing  a  vessel  of  substantially 
similar  harvesting  capacity,  which 
involuntarily  left  the  summer  flounder 
fishery  during  the  moratorium,  and  both 
the  entering  and  replaced  vessels  are 
owned  by  the  same  person. 
"Substantially  similar  harvesting 
capacity"  means  the  same  gross 
registered  tons  (CRT)  and  vessel 
registered  length  for  commercial  vessels 
and,  in  addition  to  the  two  preceding 
criteria,  the  same  passenger  carrying 
capacity  for  party  and  charter  boats. 

During  the  moratorium  period,  vessels 
that  are  judged  unseaworthy  by  the 
Coast  Guard  for  reasons  other  than  lack 
of  maintenance  may  be  replaced  by  a 
vessel  with  the  same  CRT  and  vessel 
registered  length  for  commercial  vessels 
and,  in  addition  to  the  two  preceding 
criteria,  the  same  passenger  carrying 
capacity  for  party  and  charter  boats. 

Operators  of  party  or  charter  boats 
may  obtain  a  party  or  charter  boat 
moratorium  permit  if  (1)  they  can 
document  the  boat  operated  as  a  party 
or  charter  boat  (carried  fishermen  for  a 
fee)  from  a  port  in  the  management  unit 
(Maine  through  North  Carolina)  between 
January  26, 1989,  and  January  26, 1990; 
and  (2)  they  attest  (through  a  sworn 
statement)  that  the  boat  participated  in 
the  summer  flounder  fishery  while 
operating  as  a  party  or  charter  boat. 

The  moratorium  would  terminate  at 
the  end  of  the  fifth  year  following 
implementation  unless  extended  by  an 
amendment  to  the  FMP.  The  moratorium 
may  be  replaced  at  any  time  by  an 
amendment  to  the  FMP  establishing  an 
alternative  Hmited  entry  system. 

The  moratorium  would  apply  to  all 
party  and  charter  boats,  as  well  as  to  all 
commercial  vessels.  However,  a  party 
and  charter  boat  permit  is  not  a  license 
to  sell  summer  flounder  as  is  a 
commercial  permit. 


Summer  Flounder  FMP  Monitoring 
Committee. 

The  Summer  Flounder  Monitoring 
Committee  (Committee)  would  be  made 
up  of  staff  representatives  of  the  Mid- 
Atlantic,  New  England,  and  South 
Atlantic  Fishery  Management  Councils, 
the  ASMFC,  the  Northeast  Regional 
Office  of  NMFS,  the  Northeast  Fisheries 
Center,  and  the  Southeast  Fisheries 
Center.  The  Executive  Director  of  the 
Councils,  or  his  designee,  would  chair 
the  Committee.  The  Committee  would 
review  annually  the  best  data  available 
including,  but  not  limited  to,  commercial 
and  recreational  catch/landing 
statistics,  current  estimates  of  fishing 
mortality,  stock  status,  the  most  recent 
estimates  of  recruitment  VPA  results, 
target  mortality  levels,  beneficial 
impacts  of  size/mesh  regulations,  as 
well  as  the  level  of  noncompliance  by 
fishermen  of  States  and  recommend  to 
the  Council  and  ASMFC  Board 
commercial  (annual  quota,  minimum  fish 
size,  and  minimum  mesh  size]  and 
recreational  (possession  and  size  limits 
and  seasonal  closures)  measures 
designed  to  assure  that  the  target 
mortality  level  is  not  exceeded.  The 
Committee  would  also  review  the  gear 
used  to  catch  summer  flounder  to 
determine  whether  gear,  other  than  otter 
trawls,  needs  to  be  regulated  to  help 
assure  attainment  of  the  fishing 
mortality  rate  target  and  propose  such 
regulations  as  appropriate.  The  Director, 
Northeast  Region,  NMFS  (Regional 
Director]  would  publish  this  proposal  for 
public  comment  in  the  Federal  Register. 
Following  the  review  period,  the 
Regional  Director  would  set  the  final 
quota  and  other  management  measure 
adjustments  for  the  year. 

Commerical  Management  Measures 

Commercial  quota.  The  annual 
commercial  quota  would  be  set  at  a 
range  of  between  0  and  the  maximum 
allowed  by  the  adopted  fishing  mortality 
rate  reduction  strategy.  All  landings  by 
any  vessel  that  has  a  commercial 
moratorium  permit  (permit  to  sell)  would 
count  against  the  quota,  whether  the 
summer  flounder  are  caught  with  an 
otter  trawl,  a  scallop  dredge,  hook  and 
line,  or  any  other  gear.  If  the  vessel  does 
not  have  a  commercial  moratorium 
permit,  the  fish  may  not  be  sold  and  the 
recreational  rules  on  size,  possession, 
and  season  apply.  Quotas  would  be 
distributed  to  the  States  based  on  their 
share  of  commercial  landings  for  the 
period  1980-1989  minus  any  landings  in 
that  State  in  excess  of  the  previous 
year's  quota.  The  annual  commercial 
quota  would  be  based  on  the 


recommendations  of  the  Comi 
the  Council  and  ASMFC  Boar 
Council  and  ASMFC  Board  w 
consider  those  recommendatii 
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It  would  be  the  responsibili 
State  to  assure  that  its  quota  i 
exceeded.  Each  State  must  su 
Council  and  Regional  Directoi 
setting  forth  the  means  by  wh 
State  will  manage  the  quota,  s 
and  mesh  regulation.  The  Reg 
Director  may  prohibit  taking  s 
flounder  in  Uie  exclusive  econ 
(EEZ)  by  fishermen  of  any  Sta 
compliance  with  this  FMP.  Th 
Director  would  close  the  comi 
fishery  for  summer  flounder  ii 
if  the  commercial  fisheries  for 
flounder  have  been  closed  in  i 
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Commercial  fish  size  limita 
would  be  illegal  to  possess  su 
flounder  less  than  13  inches  T 
cm).  It  would  be  also  illegal  tc 
parts  of  summer  flotinder  less 
inches  (33.2  cm]  to  the  point  o 
The  minimum  fish  size  may  bi 
annually,  if  appropriate. 

Minimum  mesh  requiremen 
using  otter  trawls  may  only  Hi 
inches  (13.97  cm]  minimum  dii 
mesh  or  6  inches  (15.24  cm]  m 
square  mesh,  inside  measure, 
throughout  the  cod  end  for  at 
continuous  meshes  forward  o; 
terminus  of  the  net  may  take  i 
100  pounds  of  summer  floundi 
the  first  year  following  FMP 
implementation.  In  the  seconc 
subsequent  years,  the  minimu 
size  would  apply  throughout  t 
net.  Mesh  would  be  allowed  t 
than  the  minimum  size,  but  it 
no  smaller  than  the  minimum 
fish  are  landed  in  a  State  that 
larger  minimum  net  mesh  size 
limit  would  prevail.  States  wi 
minimum  mesh  regulations  lai 
those  established  in  this  FMP 
encouraged  to  maintain  them. 

Only  nets  of  at  least  the  leg 
would  be  allowed  on  boats  ta 
summer  flounder.  Any  combii 
mesh  or  liners  that  effectively 
the  mesh  below  the  minimum 
be  prohibited.  Otter  trawl  ves 
retaining  more  than  100  pounc 
summer  flounder  may  not  hav 
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Summer  Flounder  FMP  Monitoring 
Committee. 

The  Summer  Flounder  Monitoring 
Committee  (Committee)  would  be  made 
up  of  staff  representatives  of  the  Mid- 
Atlantic,  New  England,  and  South 
Atlantic  Fishery  Management  Councils, 
the  ASMFC.  the  Northeast  Regional 
Office  of  NMFS,  the  Northeast  Fisheries 
Center,  and  the  Southeast  Fisheries 
Center.  The  Executive  Director  of  the 
Councils,  or  his  designee,  would  chair 
the  Committee.  The  Committee  would 
review  annually  the  best  data  available 
including,  but  not  limited  to,  commercial 
and  recreational  catch/landing 
statistics,  current  estimates  of  fishing 
mortality,  stock  status,  the  most  recent 
estimates  of  recruitment  VPA  results, 
target  mortality  levels,  beneficial 
impacts  of  size/mesh  regulations,  as 
well  as  the  level  of  noncompliance  by 
fishermen  of  States  and  recommend  to 
the  Council  and  ASMFC  Board 
commercial  (annual  quota,  minimum  fish 
size,  and  minimum  mesh  size]  and 
recreational  (possession  and  size  limits 
and  seasonal  closures)  measures 
designed  to  assure  that  the  target 
mortality  level  is  not  exceeded.  The 
Committee  would  also  review  the  gear 
used  to  catch  summer  flounder  to 
determine  whether  gear,  other  than  otter 
trawls,  needs  to  be  regulated  to  help 
assure  attainment  of  the  fishing 
mortality  rate  target  and  propose  such 
regulations  as  appropriate.  The  Director, 
Northeast  Region.  NMFS  (Regional 
Director]  would  publish  this  proposal  for 
public  comment  in  the  Federal  Register. 
Following  the  review  period,  the 
Regional  Director  would  set  the  final 
quota  and  other  management  measure 
adjustments  for  the  year. 

Commerical  Management  Measures 

Commercial  quota.  The  annual 
commercial  quota  would  be  set  at  a 
range  of  between  0  and  the  maximum 
allowed  by  the  adopted  fishing  mortality 
rate  reduction  strategy.  All  landings  by 
any  vessel  that  has  a  commercial 
moratorium  permit  (permit  to  sell)  would 
count  against  the  quota,  whether  the 
summer  flounder  are  caught  with  an 
otter  trawl,  a  scallop  dredge,  hook  and 
line,  or  any  other  gear.  If  the  vessel  does 
not  have  a  commercial  moratorium 
permit,  the  fish  may  not  be  sold  and  the 
recreational  rules  on  size,  possession, 
and  season  apply.  Quotas  would  be 
distributed  to  the  States  based  on  their 
share  of  commercial  landings  for  the 
period  1980-1989  minus  any  landings  in 
that  State  in  excess  of  the  previous 
year's  quota.  The  annual  commercial 
quota  would  be  based  on  the 


recommendations  of  the  Conunittee  to 
the  Council  and  ASMFC  Board.  The 
Council  and  ASMFC  Board  would 
consider  those  recommendations  and 
submit  their  recommendations  to  the 
Regional  Director  and  the  ASMFC  The 
Regional  Director  and  the  ASMFC 
would  set  the  commercial  quota 
annually.  The  commercial  quota  in  1992 
would  be  a  maximum  of  11  million 
pounds  assuming  a  minimum  mesh  size 
of  5.5  inches  (13.97  cm],  a  minimum 
commercial  fish  size  of  13  inches  total 
length  (TL)  (33.2  cm),  and  a  minimum 
recreational  fish  size  of  14  inches  TL 

It  would  be  the  responsibility  of  each 
State  to  assure  that  its  quota  is  not 
exceeded.  Each  State  must  submit  to  the 
Council  and  Regional  Director  a  plan 
setting  forth  the  means  by  which  the 
State  will  manage  the  quota,  size  limit, 
and  mesh  regulation.  The  Regional 
Director  may  prohibit  taking  summer 
flounder  in  Uie  exclusive  economic  zone 
(EEZ)  by  fishermen  of  any  State  not  in 
compliance  with  this  FMP.  The  Regional 
Director  would  close  the  commercial 
fishery  for  summer  flounder  in  the  EEZ 
if  the  commercial  fisheries  for  summer 
flounder  have  been  closed  in  all  coastal 
States. 

Commercial  fish  size  limitations.  It 
would  be  illegal  to  possess  summer 
fiounder  less  than  13  inches  TL  (33.2 
cm).  It  would  be  also  illegal  to  possess 
parts  of  summer  flounder  less  than  13 
inches  (33.2  cm]  to  the  point  of  landing. 
The  minimum  fish  size  may  be  changed 
annually,  if  appropriate. 

Minimum  mesh  requirement.  Vessels 
using  otter  trawls  may  only  fish  with  5.5 
inches  (13.97  cm]  minimum  diamond 
mesh  or  6  inches  (15.24  cm]  minimum 
square  mesh,  inside  measure,  applied 
tlm>ughout  the  cod  end  for  at  least  75 
continuous  meshes  forward  of  the 
terminus  of  the  net  may  take  more  than 
100  pounds  of  summer  flounder  during 
the  first  year  following  FMP 
implementation.  In  the  second  and 
subsequent  years,  the  minimum  mesh 
size  would  apply  throughout  the  entire 
net.  Mesh  would  be  allowed  to  be  larger 
than  the  minimum  size,  but  it  could  be 
no  smaller  than  the  minimum  size.  If  the 
fish  are  landed  in  a  State  that  has  a 
larger  minimum  net  mesh  size,  the  State 
limit  would  prevail.  States  with 
minimum  mesh  regulations  larger  than 
those  established  in  this  FMP  would  be 
encouraged  to  maintain  them. 

Only  nets  of  at  least  the  legal  size 
would  be  allowed  on  boats  taking 
summer  flounder.  Any  combination  of 
mesh  or  liners  that  effectively  decreases 
the  mesh  below  the  minimum  size  would 
be  prohibited.  Otter  trawl  vessels 
retaining  more  than  100  pounds  of 
summer  flounder  may  not  have  any  net. 


or  any  piece  of  net  not  meeting  die  mesh 
size  requirements,  on  board. 

All  summer  fiounder  on  vessels 
fishing  with  a  mesh  smaller  than  the 
legal  minimum  size  must  have  any 
summer  fiounder  on  board  boxed  in  a 
manner  that  facilitates  enforcement 
personnel  knowing  whether  the  vessel 
has  enough  (100  pounds  or  more] 
summer  flounder  on  board  to  meet  the 
minimum  mesh  size  cirterion.  Any 
unboxed  summer  flounder  on  board  a 
vessel  fishing  with  a  net  smaller  than 
the  legal  minimum  would  be  considered 
a  violation  of  this  FMP.  A  box  holds  100 
pounds  of  summer  flounder  &nd  is 
approximately  36  inches  (91.44  cm]  long, 
15  inches  (38.1  cm)  wide,  and  12  inches 
(30.48  cm]  high  (approximately  3.75 
cubic  feet). 

The  minimum  net  mesh  size  could  be 
changed  annually,  if  appropriate, 
followring  the  Committee  process.  Based 
on  reconunendations  of  the  Conunittee 
and  Council  the  Regional  Director,  by 
regulatory  amendment,  would 
implement  regulations  on  gear  other 
than  otter  trawls  to  achieve  discards  of 
summer  flounder  equivalent  to  the 
discards  with  otter  trawls  given  the 
minimum  net  mesh  requirements. 

Recreational  Fishery  Measures 

The  recreational  fishery  throughout 
the  management  unit  would  be  managed 
through  a  framework  system  that 
provides  for  an  annual  evaluation  of 
possession  limits,  size  limits,  and 
seasonal  closures.  Clearly,  within  limits, 
there  are  various  combinations  of 
possession  limits  and  seasons  for  a 
given  size  limit  that  would  attain  the 
fishing  mortality  rate  target  for  a 
particular  year.  The  lengldi  and  timing  of 
a  seasonal  closure  are  primary 
determinants  in  this  consideration.  Given 
the  preceding  and  given  a  14  inch  (35.56 
cm)  minimum  recreational  fish  size 
(whole  fish  or  parts  thereof),  five 
optional  possession  limit  and  season 
combinations  for  the  first  year  of  FMP 
operation  have  been  identified  as 
follows: 

(1)  A  3-fish  possession  limit  and  no 
closed  fishing  season; 

(2)  A  5-fish  possession  limit  and  a 
fishing  season  from  June  1  through 
December  31; 

(3)  A  6-fish  possession  limit  and  a 
fishing  season  from  May  15  through 
September  30; 

(4)  A  7-fi8h  possession  hmit  and  a 
fishing  season  from  June  15  through 
December  31;  or 

(5)  A  10-fish  possession  limit  and  a 
fishing  season  from  July  1  through 
December  31. 


The  Council  wishes  comments  on 
these  optional  ways  of  implementing 
this  alternative. 

On  vessels  widi  several  passengers, 
the  number  of  summer  fiounder 
contained  on  the  vessel  may  not  exceed 
the  possession  limit  multiplied  by  the 
number  of  people  aboard  the  vessel. 

It  is  the  responsibility  of  each  State  to 
assure  that  it  implements  measures 
compatible  with  the  FMP.  The  Regional 
Director  may  prohibit  landing  summer 
flounder  in  the  EEZ  by  recreational 
vessels  (party,  charter,  and  private 
boats)  of  any  State  not  in  compliance 
writh  this  FMP.  If  the  inaction  of  one  or 
more  States  leads  the  Regional  Director 
to  conclude  that  the  FMP  will  be 
adversely  affected,  he  may  close  the 
entire  EEZ  to  summer  fiounder  fishing. 

All  hearings  will  begin  at  7  p.m.. 
except  the  New  York  hearings,  which 
will  begin  at  7:30  p.m.  The  hearings  will 
be  tape  recorded  with  tapes  filed  as  the 
official  transcript  of  the  hearing: 

The  public  hearings  are  scheduled  as 
follows: 

1.  Monday.  July  29. 1991 — ^Kingsborough 

Community  College.  2001  Oriental 
Blvd..  Brooklyn.  New  York: 

2.  Monday.  July  29, 1991 — Quality  Inn 

Lake  Wright.  6280  Northampton 
Blvd.,  Norfolk,  Virginia. 

3.  Tuesday,  July  30. 1991 — Holiday  Inn 

Riverhead.  Grand  Ballroom  Exit  72, 
LI  Expressway  &  Rt  25.  Riverhead. 
U  New  York 

4.  Tuesday,  July  30, 1991— Elizabethan 

Inn,  Raleigh  Room,  Routes  64  &  284, 
Manteo,  North  Carohna; 

5.  Wednesday,  July  31. 1991— Seaport 

Inn.  Route  6.  Fairhaven. 
Massachusetts; 

6.  Wednesday.  July  31, 1991— Carteret 

Comm.  College.  Joselyn  Aud.,  3605 
Arendell  Street.  Morehead  City, 
North  Carolina: 

7.  Thursday.  August  1. 1991— Dutch  Inn. 

Great  Island  Road.  Galilee,  Rhode 
Island: 

8.  Thursday,  August  1, 1991— Holiday 

Inn.  Delaware  Room,  Rt  11,  Box 
226,  Sahsbury,  Maryland: 

9.  Tuesday,  August  6, 1991— Cape  May 

Extension  Office,  Dennisville  Road, 
Cape  May  Court  House,  New 
Jersey:  and 

10.  Tuesday,  August  1991— Wall 

Township  Fire  Hall.  West  Atlantic 
Avenue  at  Rt.  34.  Wall.  New  Jersey. 

Dated:  July  19, 1991. 
Ridurd  H.  Schaefer, 

Director  of  Office  of  Fisheries.  Conservation 

and  Management;  National  Marine  Fisheries 

Service. 

[PR  Doc.  91-17607  Filed  7-24-91:  8:45  am] 
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National  Technical  Information 
Service 

Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Licensing  information  may  be 
obtained  by  writing  to:  National 
Technical  Information  Service,  Center 
for  Utilization  of  Federal  Technology — 
Patent  Licensing.  U.S.  Department  of 
Commerce,  P.O.  Box  1423,  Springfield, 
Virginia  22151.  All  patent  applications 
may  be  purchased,  specifying  the  serial 
number  listed  below,  by  writing  NTIS. 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161  or  by  telephoning  the 
NTIS  Sales  Desk  at  (703)  487-4650. 
Issued  patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  f.  Campion, 

Patent  Licensing  Specialist.  Center  for  the 
Utilization  of  Federal  Technology. 

Department  of  Health  and  Human 
Services 

7-279,584  (5,010,080)     Use  of 

Heterocyclic  Amides  to  Inhibit 

Tumor  Metastasis. 
7-292,814  (4.994.370    Improved  DNA 

Amplification  Technique. 
7-358,073  (5,021,450)    New  Class  of 

Compounds  Having  a  Variable 

Spectrum  of  Activities  for 

Capsaicin-Like  Responses, 

Compositions  and  Uses  Thereof. 
7-358,517    Human  Cell  Lines  of 

Epithelial  Lung  Adenocarcinoma 

Origin.  Human  Proteins  and 

Methods. 
7-620,413    A  Model  for  Designing  Drugs 

Targeted  Against  HIV-1  Protease. 
7-628.002    Derivatized  Tris-Catechol 

Chelating  Agents  (for  preparing 

radioactive  conjugates  for  cancer 

diagnosis  or  therapy). 
7-636.712    Immortalized  Human  Cell 

Lines  (bronchial  and  mesothelial 

epithelial  cells). 
7-637,145    Therapeutic  Application  of 

an  Anti-Invasion  Compound  (use  of 

amino-1,2.3  triazoles  for  treating 

solid  metastatic  tumors). 


7-638.512    A  Method  for  In  Vivo 

Recombination  and  Mutagenesis 

(using  PCR). 
7-642.971    Hepatic  Growth  Factor 

Receptor  is  the  Met  Proto- 

Oncogene. 
7-654,971    Muscarinic  Receptor  Fusion 

Proteins  and  Subtype-Specific 

Antisera. 
7-669,023    Increasing  The  Therapeutic 

Efficiency  of  Macrophage-Targeted 

Therapeutic  Agents  By  Up- 
Regulating  the  Mannose  Lectin  on 

Macrophages  (for  Gaucher's 

disease). 
7-670,605    A  Simple  Rapid  and  Reliable 

Method  for  Detecting  Toxigenic 

Clostridium  Difficile  With 

Specificity  (using  PCR). 
7-670,791    Expression  of  Influenza  A 

and  B  Nucleoprotein  [Antigens]  in 

Baculovinis. 
7-674,852    A  Vaccine  Against  Hepatitis 

A. 
7-678,828    Hepatitis  A  Virus  Vaccine. 
7-683,434    Recombinant  HIV-1 

Integrase  DNA  and  Monoclonal 

Antibodies. 
7-683.967    Method  For  Screening  An 

Agent  For  Its  Ability  To  Prevent 

Cell  Transformation. 
7-685.072    Method  for  Evaluating 

Contributions  of  Extrinsic  and 

Intrinsic  Coagulation  Factors  to  a 

Factor  Xa  Assay. 
7-685.408    Novel  Reference  Influenza 

Viruses  and  Antiviral  Drug 

Susceptibility  Methods  (antiviral 

drug  screening). 
7-686.827    Method  For  Detecting 

Aqueous  Flare  and  CMF  Retinitis  In ' 

HIV  Patients. 
7-687.526    Identification  of  a  new 

Human  Ehrlichia  Species  From  A 

Patient  Suffering  From  Ehrlichiosis. 
7-691.191    Isolation  of  Macrophage 

Migration  Inhibition  Factor  From 

Ocular  Lens  And  DNA  Which 

Encodes  The  Factor. 
7-691.728    Novel  Baculovirus 

Expression  Vectors  and 

Recombinant  Antigens  for  Detecting 

Type-Specific  Antibodies  to  Herpes 

Simplex  Virus. 
7-691.857    Rabies  Virus  N  Protein 

Prepared  From  Baculovirus 

Expression  System. 
7-691.895    Dust  Emissions  Control 

Mechanism  for  Hand  Sanders. 
7-707.136    Oncoimmunins. 

Department  of  Agriculture 

7-192.084  (5.021.343)     Method  for 

Producing  Trichothecenes. 
7-212.641  (5.023,182)     Novel  Virus 

Composition  to  Protect  Agricultural 

Commodities  from  Insects. 


7-325,184  (5,021.076)    Enhancement  of 

Nitrogen  Fixation  with 

Bradyhizobium  Japonicm  Mutants. 
7-450.192  (5.019.403)    Coatings  for 

Substrates  Inclusing  High  Moisture 

Edible  Substrates. 
7-579.896    Recombinant  ACC  Synthase. 
7-677.716    Method  to  Decrease  Cortisol 

Secretion  by  Feeding  Melengesterol 

Acetate. 
7-695.167    Species-Specific  DNA-DNA 
■  Hybridization  Probe  Prepared  Using 

Chromosome  Size  DNA. 
7-697.549    Sequential  Oxidative  and 

Reductive  Bleaching  and  Dyeing  in 

a  Multicomponent  Single  Liquor 

System. 
7-705.417    Anionically  Dyeable 

Smooth-Dry  Crosslinked  Cellulosic 

Material  Created  by  Treatment  of 

Cellulose  with  Trifunctional  or 

Tetrafunctional  Quaternary 

Ammonium  Compounds. 

[FR  Doc.  91-17614  Filed  7-24-91;  8:45  am) 

BILUNQ  CODE  3510-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool,  and  Man-Made 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  ttie 
Republic  of  Korea 

July  22. 1991. 

aqency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 

EFFECTIVE  DATE:  July  29,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-8041.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used  during  the  previous 
agreement  period. 


A  description  of  the  textile  a 
apparel  categories  in  terms  of  I 
numbers  is  available  in  the 
CORRELATION:  Textile  and  A 
Categories  with  the  Harmonize 
Schedule  of  the  United  States  ( 
Federal  Register  notice  55  FR  5 
published  on  December  10, 199 
see  55  FR  51754.  published  on  I 
17. 1990. 

The  letter  to  the  Commission 
Customs  and  the  actions  taken 
to  it  are  not  designed  to  implen 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to 
only  in  the  implementation  of  c 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Imph 
of  Textile  Agreements. 

CommittM  for  the  Implementation 
Agreements 

luly  22, 1991. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Wash 
20229. 

Dear  Commissioner  This  directi 
but  does  not  cancel,  the  directive  ii 
you  on  December  4, 1990,  by  the  CI 
Committee  for  the  Implementation 
Agreements.  That  directive  concer 
of  certain  cotton,  wool,  and  man-m 
textiles  and  textile  products,  produ 
manufactured  in  the  Republic  of  K( 
exported  during  the  twelve-month 
which  began  on  January  1. 1991  an 
through  December  31. 1991. 

Effective  on  July  29. 1991.  you  ar 
to  amend  further  the  directive  date 
December  4, 1990  to  decrease  the  I: 
the  following  categories,  as  providi 
the  terms  of  the  current  bilateral  aj 
between  the  Governments  of  the  U 
States  and  the  Republic  of  Korea: 


Category 


Levels  In  Group  I 

200 

625/626/627/ 

628/629. 
Levels  in  Group 

II 

435 

444 

632 

633/634/635. 


Adjusted  twelve-rr 


376.234  kilograms. 
13.080.776  square  r 


32,235  dozen 

50.247  numt)ers 

1,328.976  dozen  pai 

1.326.737  dozen  c 

more    than     1 5C 

•twU  t>e  in  Catef 

rK>t  more  ttian  5! 

8t>all  be  in  Categc 


'  The  limits  have  not  t>een  adjusted  ti 
any  imports  exported  after  Decemt>er  3' 

The  Committee  for  the  Implemer 
Textile  Agreements  has  determine 
these  actions  fall  within  the  foreigi 
exception  to  the  rulemaking  provis 
U  S.C.  553(a)(l]. 
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thod  for  In  Vivo 
on  and  Mutagenesis 

tic  Growth  Factor 
tie  Met  Proto- 

arinic  Receptor  Fusion 
Subtype-Specific 

ising  The  Therapeutic 

Macrophage-Targeted 

Agents  By  Up- 

e  Mannose  Lectin  on 

;  (for  Gaucher's 

pie  Rapid  and  Reliable 

detecting  Toxigenic 

Difficile  With 

sing  PCR). 

ssion  of  Influenza  A 

protein  [Antigens]  in 

;cine  Against  Hepatitis 

itis  A  Virus  Vaccine, 
ibinant  HIV-1 
A  and  Monoclonal 

d  For  Screening  An 
Ability  To  Prevent 
mation. 

d  for  Evaluating 
I  of  Extrinsic  and 
julation  Factors  to  a 
say. 

Reference  Influenza 
Antiviral  Drug 
Methods  (antiviral 

g)- 

d  For  Detecting 

e  and  CMF  Retinitis  In- 

ication  of  a  new 
hia  Species  From  A 
ing  From  Ehrlichiosis, 
on  of  Macrophage 
ibition  Factor  From 
^nd  DNA  Which 
Factor. 
Baculovirus 
Bctors  and 
Antigens  for  Detecting 

Antibodies  to  Herpes 
I. 

Virus  N  Protein 
n  Baculovirus 
'Stem. 

missions  Control 
ir  Hand  Sanders, 
nmunins. 

riculture 

3)    Method  for 

:hothecenes. 

2)     Novel  Virus 

o  Protect  Agricultural 

from  Insects. 


7-325,184  (5,021.076)    Enhancement  of 

Nitrogen  Fixation  with 

Bradyhizobium  Japonicm  Mutants. 
7-450,192  (5,019.403)    Coatings  for 

Substrates  Inclusing  High  Moisture 

Edible  Substrates. 
7-579,896    Recombinant  ACC  Synthase. 
7-677,716    Method  to  Decrease  Cortisol 

Secretion  by  Feeding  Melengesterol 

Acetate. 
7-695,167    Species-Specific  DNA-DNA 

Hybridization  Probe  Prepared  Using 

Chromosome  Size  DNA. 
7-697,549    Sequential  Oxidative  and 

Reductive  Bleaching  and  Dyeing  in 

a  Multicomponent  Single  Liquor 

System. 
7-705.417    Anionically  Dyeable 

Smooth-Dry  Crossliniced  Cellulosic 

Material  Created  by  Treatment  of 

Cellulose  with  Trifunctional  or 

Tetrafunctional  Quaternary 

Ammonium  Compounds. 

(FR  Doc.  91-17614  Filed  7-24-91;  8:45  am] 

BILUNG  CODE  3510-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Wool,  and  Man-Made 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
Republic  of  Korea 

July  22, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 

EFFECTIVE  DATE:  July  29,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-8041.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used  during  the  previous 
agreement  period. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  51754,  published  on  December 
17, 1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CommittM  for  the  Implementation  of  Textile 
AgreemenU 

July  22, 1991. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  December  4, 1990,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  and  man-made  Tiber 
textiles  and  textile  products,  produced  or 
manufactured  in  the  Republic  of  Korea  and 
exported  during  the  twelve-month  period 
which  began  on  January  1. 1991  and  extends 
through  December  31. 1991. 

Effective  on  July  29, 1991,  you  are  directed 
to  amend  further  the  directive  dated 
December  4, 1990  to  decrease  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Korea: 


Category 

Adjusted  twelve-month  ItmH  ■ 

Levels  In  Group  1 
200 

376.234  kilograms. 
13,080,776  square  nueters 

32.235  dozen 

50.247  numbers 

1,328.976  dozen  pairs. 

1.326,737  dozen  of  wtiicfi  not 
more  ttian  150,450  dozen 
•hall  be  m  Category  633  and 
not  rrxxe  than  558,178  dozen 
shall  be  in  Category  635. 

625/626/627/ 

628/629. 
Levels  in  Group 

II 

435 _ 

444 

632 

633/634/635. 

■  The  limits  have  noi  been  adjusted  to  account  lor 
any  imports  exported  after  December  31,  1990. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U  S.C.  553(a)(1). 


Sincerely. 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  91-17661  Filed  7-24-91:  8:45  am] 

WUINO  CODE  3S1IM>R-f 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Record  of  Decision;  Chemical 
Stockpile  Disposal  Program 

AQENCy:  Department  of  the  Army,  DOD. 
action:  Availability  of  Record  of 
Decision  (ROD). 

SUMMARY:  This  announces  the 
availability  of  the  Record  of  Decision 
regarding  the  destruction  of  the 
stockpile  of  lethal  unitary  chemical 
agents  and  munitions  stored  at  the 
Anniston  Army  Depot  (ANAD), 
Alabama.  The  Army  has  decided  to 
construct  and  operate  a  full-scale 
disposal  facility  at  ANAD  using  the 
Johnston  Atoll  Chemical  Agent  Disposal 
System  (JACADS)  reverse  assembly  and 
incineration  technology. 
SUPPLEMENTARY  INFORMATION:  Title  14, 
part  B,  section  1412  of  Public  Law  99-145 
and  subsequent  legislation  requires 
destruction  of  the  U.S.  stockpile  of  lethal 
unitary  chemical  agents  and  munitions 
by  April  1997.  To  implement  the 
Congressional  directive,  the  Department 
of  Army  conducted  a  programmatic 
environmental  review  consistent  with 
the  National  Environmental  Policy  Act 
and  governing  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500  through  1508).  A  Final 
Programmatic  Environmental  Impact 
Statement  (FPEIS)  was  issued  in  January 
1988. 

The  FPEIS  addressed  five 
alternatives:  (1)  Continued  storage  of  the 
stocks  at  their  present  locations;  (2)  on- 
site  disposal  of  the  stocks  at  their 
present  storage  locations;  (3)  relocation 
of  the  stocks  to  regional  disposal  centers 
at  Anniston  Army  Depot.  Alabama,  and 
Tooele  Army  Depot  (TEAD),  Utah,  for 
destruction;  (4)  relocation  of  the  stocks 
to  a  national  disposal  center  at  TEAD 
for  destruction;  and  (5)  relocation  of  the 
inventories  at  some  specific  sites  to 
alternative  sites,  with  the  remainder 
destroyed  at  their  present  storage 
locations.  The  FPEIS  identified  the  on- 
site  disposal  option  as  the 
environmentally  preferred  alternative 
and  concluded  that  the  stockpile  of 
chemical  agents  and  munitions  stored  in 
the  continental  U.S.  can  be  destryoed  in 
a  safe,  environmentally  acceptable 
manner. 


In  its  programmatic  Record  of 
Decision  (53  FR  5816,  February  26, 1988), 
the  Department  of  Army  selected  on-site 
incineration  as  its  preferred  alternative. 
In  making  that  decision,  the  Army  noted 
that  environmental  impacts,  including 
the  hazards  and  risk  analyses  presented 
in  the  FPEIS,  were  a  contributing  but  not 
determining  factor  in  the  decision.  Other  , 
factors  considered  included  the 
feasibility  and  effectiveness  of 
emergency  response  measures, 
vulnerability  to  terrorism  and  sabotage, 
and  logistical  complexity.  In  addition, 
incineration  was  endorsed  by  the 
National  Research  Coimcil  as  the  best 
and  safest  means  of  destroying  these 
lethal  chemical  agents 

Subsequent  to  issuance  of  the  FPEIS 
and  the  attendant  Record  of  Decision, 
the  Army  gave  further  consideration  to 
the  validity  of  the  programmatic 
decision  for  on-site  disposal  of  the 
ANAD  stockpile  in  a  Phase  I 
Environmental  Report,  issued  in 
February  1990.  The  report  used  recently 
collected  site-specific  data  to  examine 
the  suitability  of  on-site  disposal  of 
agents  and  munitions  stored  at  ANAD. 
The  report  also  examined  resource  data 
for  the  ANAD  vicinity  to  determine 
whether  significant  resources  are 
present  that  could  affect  implementation 
of  on-site  disposal  at  ANAD.  No  new  or 
unique  site-specific  information  was 
found  that  would  change  or  contradict 
the  conclusions  of  the  FPEIS  for  ANAD. 

On  April  13, 1990.  the  findings  and 
conclusions  of  the  Phase  I 
Environmental  Report  and  an 
independent  review  (which  concurred 
with  the  findings  of  the  report)  were 
certified  to  Congress.  After  the 
submission  of  certification,  the  Army 
initiated  the  preparation  of  the  Final 
Environmental  Impact  Statement  (EIS) 
for  the  Disposal  of  Chemical  Agents  and 
Munitions  Stored  at  ANAD.  As 
presented  in  the  Final  EIS,  the 
Department  of  Army's  proposed  action 
is  to  implement  the  programmatic 
decision  of  on-site  destruction  of  the 
lethal  unitary  chemical  agents  and 
munitions  stockpiled  at  the  ANAD.  This 
action  entails  construction  and 
operation  of  a  destruction  facility  based 
on  the  JACADS  incineration  technology 
and  experience.  The  alternatives 
considered  in  the  site-specific  EIS, 
based  on  the  information  and 
conclusions  presented  in  the 
Programmatic  EIS  and  the  Phase  I 
reports,  included  on-site  locations  for 
the  destruction  facility  and  the  "no 
action"  alternative  of  indefinite  storage 
of  the  ANAD  stockpile.  Because  of  the 
Congressional  directive  to  destroy  the 
stockpile  and  hazards  associated  with 
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continued  storage,  the  "no  action" 
alternative  is  not  a  viable  long-term 
option. 

The  ROD  selects  the  site  located  at 
the  north  central  portion  of  the  depot, 
near  the  northwest  comer  of  the  existing 
chemical  munitions  storage  area  for  the 
construction  of  the  chemical  disposal 
facility  at  ANAD.  This  site  was  both  the 
Army  preferred  site  and  the 
environmentally  preferred  alternative 
because  it  best  meets  the  criteria  of 
safety  to  the  off-post  communities, 
minimizes  the  transportation  distance 
from  the  storage  area,  minimizes 
exposure  to  potential  earthquakes,  and 
minimi2es  interferences  with  other 
activities  at  the  Depot.  Construction  of 
the  disposal  facility  is  expected  in  late 
1992  or  early  1993  and  consUTiction  will 
take  about  31  months  to  complete. 

The  Army  will  adopt  all  practicable 
means  to  avoid  or  minimize 
environmental  harm  from  the  alternative 
selected.  Measures  to  mitigate  both  the 
likelihood  and  consequence  of  severe 
accidents  will  be  incorporated  in  the 
facility  design  and  operating  procedures 
as  delineated  in  the  Final  EIS  for 
Aimiston.  A  major  program  is  also  under 
way  to  enhance  emergency 
preparedeness  at  ANAD  and  contiguous 
areas.  The  program  is  intended  to 
mitigate  the  human  health  impacts  of 
catastrophic  accidents  from  both  storage 
and  disposal  operations. 

Before  operations  begin,  a  four-month 
design  and  procurement  verification 
period  will  be  included  in  the  program  to 
incorporate  changes  resulting  from  the 
JACADS  program.  Prior  to  toxic 
operations,  there  will  be  a  period  of 
preoperational  checkout  training,  and  ' 
integrated  systems  operation  under 
mock  conditions  with  simulant 
munitions  (without  agent).  All  state  and 
federal  regulations  will  be  complied 
with  before  and  during  disposal 
operations.  Once  toxic  agent  operations 
are  initiated,  destruction  of  the  stockpile 
is  expected  to  take  approximately  38 
months  based  on  a  24-hour  day,  Hve-day 
per  week  schedule. 

conclusion:  The  Department  of  Army 
has  weighed  the  costs,  benefits, 
schedule,  and  environmental  impacts  in 
its  decision  to  destroy  the  stockpile  of 
lethal  unitary  chemical  agents  and 
munitions  stored  at  ANAD.  Through  this 
analysis,  the  Department  of  Army  has 
selected  construction  and  operation  of  a 
JACADS-type  reverse  assembly  and 
incineration  facility  at  ANAD.  This 
aliemative  is  the  best  choice  from  a 
public  health  and  environmental 
perspective. 

Interested  individuals  may  obtain 
copies  of  the  Record  of  Decision  by 


contacting  the  Program  Manager  for 
Chemical  Demilitarization.  Attn:  SAIL- 
PMI  (Ms.  Marilyn  Tischbin),  Aberdeen 
Proving  Ground,  Maryland  21010-5401. 
Lewis  D.  Walker. 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health)  OASA  (I,  LaE). 

[FR  Doc.  91-17664  Filed  7-24-81;  8:45  amj 

BILUNO  CODE  3710-Oe-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  parties  are  invited  to 
submit  comments  on  or  before  August 
26, 1991. 

AOORESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  728  Jackson 
Place,  NW„  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett, 
Department  of  Education  400  Maryland 
Avenue.  SW„  room  5624,  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  P.  Liggett  (202)  708-5174, 
SUPPLEMENTARY  MlRMtMATlON:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  abiHty  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 


requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4)  The 
affected  public;  (5)  Reporting  burden; 
and/or  (6)  Recordkeeping  burden;  and 
(7)  Abstract.  OMB  invites  pubUc 
comment  at  the  address  specified  above. 
Copies  of  the  requests  are  available 
from  Mary  P.  Liggett  at  the  address 
specified  above. 

Dated:  July  19, 1991. 
Mary  P.  Liggett, 

Acting  Director,  Off  ice  of  Information 
Resources  Management. 


Office  of  Postsecondary  Education 

ly-pe  of  Review:  Extension. 

TJtJe:  Certification  of  Projects  Costs  for 

College  Facilities  Programs. 
Frequency:  One  time  only. 
Affected  Public:  Non-profit  institutions. 
Reporting  Burden: 

Reponses:  50. 

Burden  Hours:  50. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 
Abstract-  Institutions  of  higher 

education  that  have  participated 

under  the  College  Facilities  Program 

are  required  to  submit  information  on 

the  costs  incurred  during  project 

construction. 

[FR  Doc.  91-17035  Filed  7-24-«l:  8:45  am] 
BiujMa  COOK  «im  1 1  ■ 


[CFDA  No:  UXI04C] 

Desegregation  of  Public  Education 
Program  for  Stat*  Educational 
Agencies;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1992 

Purpose  of  Program:  To  enable  State 
educational  agencies  (SEAs)  to  provide 
technical  assistance  and  training,  at  the 
request  of  school  boards  and  other 
responsible  governmental  agencies,  on 
issues  related  to  race,  sex.  and  national 
origin  desegregation  of  public  schools. 

Eligible  Applicants:  SEAs  that  either 
(1)  do  not  have  an  award  under  the 
Desegregation  of  Public  Education 
Program;  or  (2)  have  a  Desegregation  of 
Public  Education  Program  award  with  a 
one-year  project  period  that  expires  on 
June  30, 1992  are  eligible  under  this 
announcement.  SEAs  that  are  eligible 
for  noncompeting  continuation  awards 
will  receive  separate  information  at  a 
later  date  about  procedures  for 
submitting  applications  for  continuation 
awards. 


Deadline  for  Transmittal  of 
Applications:  October  30, 1991 

Deadline  for  Intergovemme 
Review:  December  29, 1991. 

Applications  Available:  Au< 
1991. 

Available  Funds:  The  Admi: 
has  requested  $14,133,000  for  ( 
SEAs,  of  which  approximatelj 
is  expected  to  be  available  foi 
awards.  However,  the  actual  1 
funding  is  contingent  upon  fin 
Congressional  action.  The  De; 
publishing  this  notice  in  order 
potential  applicants  adequate 
prepare  applications. 

Estimated  Range  of  Awards 
to  $55,000. 

Estimated  A  verage  Size  oft 
$270,667. 

Estimated  Number  ofAwan 

Note:  The  Department  is  not  bo 
estimates  in  this  notice. 

Project  Period:  Up  to  2  year 
Applicable  Regulations:  (a) 
Education  Department  Genert 
Administrative  Regulations  (E 
34  CFR  parts  75,  77,  79,  80.  81. 
86,  except  that  34  CFR  75.200  I 
75.217  (relating  to  the  evaluati 
competitive  review  of  grants) 
apply  to  grants  awarded  unde 
part  271;  and  (b)  The  regulatio 
program  in  34  CFR  parts  270  a 
For  Applications  or  Informc 
Contact:  Sylvia  Wright,  U.S.  E 
of  Education,  400  Maryland  A 
SW.,  room  2059,  Washington, 
6246.  Telephone:  (202)  401-03J 
and  hearing  impaired  individi 
call  the  Federal  Dual  Party  Re 
Service  at  1-800-877-8339  (in 
Washington,  DC  202  area  codi 
telephone  708-9300)  between  i 
7  p.m..  Eastern  time. 

Program  Authority:  42  U.S.C.  20 
2.  2000C-5. 

Dated:  July  18, 1991. 
John  T.  MacDonald, 
Assistant  Secretary  for  Elemental 
Secondary  Education. 
[FR  Doc.  91-17709  Filed  7-24-91;  J 
BILUNO  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Environmental  Res 
and  Waste  Management 

Draft  Request  for  Proposal;  I 
for  Public  Comment 

aObNCY:  Office  of  Environmei 
Restoration  and  Waste  Manaj 
Department  of  Energy. 
action:  Request  for  comment 
Request  for  Proposal  (RFP)  nu 
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ogram  Manager  for 
tarization,  Attn:  SAIL- 
1  Tischbin).  Aberdeen 
Maryland  21010-5401. 

ecretary  of  the  Army 
ty  and  Occupational 
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IF  EDUCATION 
lation  Collection 

lent  of  Education. 

\  proposed  information 
ts. 

irector,  Office  of 
urces  Management. 
I  on  the  proposed 
ction  requests  as 
aperwork  Reduction 

I  parties  are  invited  to 
I  on  or  before  August 

ten  comments  should 
he  Office  of 
Regulatory  Affairs, 
lenok:  Desk  Officer, 
lucation.  Office  of 
Budget,  726  Jackson 
3208.  New  Executive 
Washington,  DC  20503. 
es  of  the  proposed 
:tion  requests  should 
/lary  P.  Liggett, 
ucation  400  Maryland 
m  5624,  Regional 
Washington,  DC 

>RMATION  contact: 

02)  708-5174, 
nfoiwiation:  Section 
work  Reduction  Act  of 
apter  35]  requires  that 
agement  and  Budget 
terested  Federal 
public  an  early 
nment  on  information 
8.  OMB  may  amend  or 
ment  for  public 
e  extent  that  public 
le  approval  process 
purpose  of  the 
;tion,  violate  State  or 
ibstantially  interfere 
I  abihty  to  perform  its 
)n8. 

fctor.  Office  of 
irces  Management, 
ice  containing 
tion  collection 
ubmission  of  these 


requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection:  (4)  The 
affected  public;  (5)  Reporting  burden; 
and/or  (6)  Recordkeeping  burden;  and 
(7)  Abstract.  OMB  invites  pubhc 
comment  at  the  address  speciHed  above. 
Copies  of  the  requests  are  available 
from  Mary  P.  Liggett  at  the  address 
specified  above. 

Dated:  July  19, 1991. 
Mary  P.  Liggett, 

Acting  Director,  Off  ice  of  Information 
Resources  Management. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Certification  of  Projects  Costs  for 

College  Facilities  Programs. 
Frequency:  One  time  only. 
Affected  Public:  Non-profit  institutions. 
Reporting  Burden: 

Reponses:  50. 

Burden  Hours:  50. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 
Abstract-  Institutions  of  higher 

education  that  have  participated 

under  the  College  Facilities  Program 

are  required  to  submit  information  on 

the  costs  incurred  during  project 

construction, 

[FR  Doc.  91-17635  Filed  7-24-«l:  8:45  am] 
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[CFDA  No:  M.004C1 

Desegregation  of  Pubttc  Education 
Program  for  Stat*  Educational 
Agencies;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1992 

Purpose  of  Program:  To  enable  State 
educational  agencies  (SEAs)  to  provide 
technical  assistance  and  training,  at  the 
request  of  school  boards  and  other 
responsible  governmental  agencies,  on 
issues  related  to  race,  sex,  and  national 
origin  desegregation  of  pubUc  schools. 

Eligible  Applicants:  SEAs  that  either 
(1)  do  not  have  an  award  under  the 
Desegregation  of  Public  Education 
Program;  or  (2)  have  a  Desegregation  of 
Public  Education  Program  award  with  a 
one-year  project  period  that  expires  on 
June  30, 1992  are  eligible  under  this 
announcement.  SEAs  that  are  eligible 
for  noncompeting  continuation  awards 
will  receive  separate  information  at  a 
later  date  about  procedures  for 
submitting  applications  for  continuation 
awards. 


Deadline  for  Transmittal  of 
Applications:  October  30, 1991. 

Deadline  for  Intergovernmental 
Review:  December  29. 1991. 

Applications  Available:  August  30, 
1991. 

Available  Funds:  The  Administration 
has  requested  $14,133,000  for  grants  to 
SEAs,  of  which  approximately  $812,000 
is  expected  to  be  available  for  new 
awards.  However,  the  actual  level  of 
funding  is  contingent  upon  final 
Congressional  action.  The  Department  is 
publishing  this  notice  in  order  to  give 
potential  appUcants  adequate  time  to 
prepare  applications. 

Estimated  Range  of  Awards:  $80,000 
to  $55,000. 

Estimated  Average  Size  of  Awards: 
$270,667. 

Estimated  Number  of  Awards:  3. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  2  years. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77.  79.  80.  81.  82.  85.  and 
86,  except  that  34  CFR  75.200  through 
75.217  (relating  to  the  evaluation  and 
competitive  review  of  grants)  do  not 
apply  to  grants  awarded  under  34  CFR 
part  271;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  270  and  271. 

For  Applications  or  Information 
Contact:  Sylvia  Wright.  U.S.  Department 
of  Education.  400  Maryland  Avenue 
SW.,  room  2059.  Washington.  DC  20202- 
6246.  Telephone:  (202)  401-0358.  Deaf 
and  hearing  impaired  individuals  may 
call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

Program  Authority:  42  U.S.C.  2000c-2000c- 
2.  2000C-5. 

Dated:  July  18. 1991. 
lohn  T.  MacDonald, 
Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
(FR  Doc.  91-17709  Filed  7-24-91;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Office  of  Environmental  Restoration 
and  Waste  Management 

Draft  Request  for  Proposal;  Invitation 
for  Public  Comment 

AQbNCY:  Office  of  Environmental 
Restoration  and  Waste  Management. 
Department  of  Energy. 
ACTION:  Request  for  comments  on  draft 
Request  for  Proposal  (RFP)  number  DE- 


RPO6-910R21972.  Environmental 
Restoration  Management  Contractor 
(ERMC)  at  the  Feed  Materials 
Production  Center  (FMPC). 

summary:  The  U.S.  Department  of 
Energy  (DOE)  invites  comments 
concerning  this  draft  RFP. 

Note:  Proposals  should  not  be  submitted  In 
response  to  this  draft  RFP  but  to  the  final  RFP 
which  will  be  issued  at  a  later  date. 

Any  comments  regarding  the  ERMC 
concept,  the  practicality  of  this  draft 
RFP  or  contract  provisions,  and 
suggestions  or  improvements  and  their 
application  to  the  work  at  Femald  wrill 
be  considered  in  the  preparation  of  the 
final  RFP.  The  Department  is  also 
interested  in  comments  and  ideas  on  the 
nature  and  overall  structure  of  the 
relationship  between  the  DOE  and  the 
ERMC  that  should  be  established 
through  any  contract  awarded  from  such 
an  RFP. 

In  implementing  a  new  contracting 
strategy,  the  DOE  is  seeking  unique  and 
innovative  approaches  to  the 
management,  technical  implementation, 
and  cost  control  of  environmental 
restoration  (ER)  activities,  including 
new  performance-based  incentives  to 
reward  the  contractor.  The  ERMC  will 
be  the  prime  contractor  at  the  FMPC, 
responsible  for  management  of  the 
cleanup  of  the  FMPC  and  the  RMI 
Titanium  Company  Extrusion  Plant 
(RMI)  site  at  Ashtabula.  Ohio.  The 
ERMC's  principal  responsibility  will  be 
ER  assessment  and  remediation.  It  will 
also  be  responsible  for  decontamination 
and  decommissioning  activities,  and 
base  program  activities  such  as  waste 
management,  safe  shutdown, 
environmental  monitoring,  and  utiUties 
operation. 

The  Statement  of  Work  (SOW)  is  set 
forth  in  Section  J  of  the  draft  RFP.  The 
SOW  envisions  the  ERMC  as  the  overall 
Manager  of  the  ER  program.  The  ERMC 
will  have  the  option  of  performing  the 
Remedial  Investigations/Feasibility 
Studies  and/or  base  program  activities, 
either  with  its  own  forces  or  by 
subcontracting. 

Notification  of  the  intention  to  release 
the  draft  RFP  for  comment  was 
published  in  the  Commerce  Business 
Daily  (CBD)  on  April  30. 1991  and  May 
8, 1991.  Those  who  have  responded  to 
the  CBD  announcements  will  not  need 
to  send  another  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  interested  in  providing 
comments  may  obtain  a  copy  of  the 
draft  RFP  by  writing  to:  U.S.  Department 
of  Energy,  DOE  Field  Office,  Oak  Ridge, 
Attn:  Barbara  J.  Jackson,  200 


Administration  Road,  P.O.  Box  2001, 
Oak  Ridge.  TN  37831-8758. 

DATES:  Comments  must  be  received  not 
later  than  August  30. 1991.  Comments 
received  after  this  date  may  not  be 
considered. 

Berton  J.  Roth, 

Acting  Director,  Office  of  Procurement, 
Assistance  and  Program  Management. 
(FR  Doc.  91-17716  Filed  7-24-91;  8:45  am] 

BILUNO  CODE  M60-01-M 


Finding  of  No  Significant  Impact 
(FONSI);  Radioisotope  Heat  Source 
Fuel  Processing  and  Fabrication 

aoency:  Department  of  Energy. 
action:  Finding  of  no  significant  impact. 

summary:  doe  has  prepared  an 
Environmental  Assessment  (EA).  DOE/ 
EA-0534.  for  radioisotope  heat  source 
fuel  processing  and  fabrication  involving 
existing  facilities  at  the  Savannah  River 
Site  (SRS)  near  Aiken.  South  Carolina 
and  the  Los  Alamos  National 
Laboratory  (LANL)  near  Los  Alamos. 
New  Mexico.  The  proposed  action  is 
needed  to  provide  Radioisotope 
Thermoelectric  Generators  (RTG)  to 
support  the  National  Aeronautics  and 
Space  Administration's  (NASA)  CRAF 
and  Cassini  Missions.  Based  on  the 
analysis  in  the  EA,  DOE  has  determined 
that  the  proposed  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  42  U.S.C.  4321  et 
seq.  Therefore,  an  Environmental  Impact 
Statement  is  not  required. 

FOR  FURTHER  INFORMATION  CONTACT: 

Single  copies  of  the  EA  (DQE/EA-0534) 
are  available  from:  Mr.  Edward  Mastal, 
U.S.  Department  of  Energy.  Office  of 
Special  Applications,  Mail  Stop  NE-53, 
Washington.  DC  20545,  phone:  (301)  353- 
4362. 

For  further  information  on  the  NEPA 
process,  contact:  Ms.  Carol  M. 
Borgstrom,  Director.  Office  of  NEPA 
Oversight.  U.S.  Department  of  Energy. 
Washington.  DC  20585,  phone:  (202)  586- 
4600. 

PROPOSED  action:  The  proposed  action 
is  for  the  U.S.  Department  of  Energy 
(DOE)  to  operate  existing  plutonium-238 
(Pu-238)  processing  facilities  at  the 
Savannah  River  Site  (SRS),  and 
fabricate  a  limited  quantity  of  Pu-238 
heat  source  units  at  an  existing  Pu-238 
research  and  development  facility  at  the 
Los  Alamos  National  Laboratory 
(LANL).  The  proposed  action  includes 
facilities  used  in  the  Pu-238  fu'^1 
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processing  and  fabrication  from  the 
point  at  which  existing  inventories  of 
Pu-238  oxide  can  be  dissolved  and  re- 
blended  at  SRS  to  the  point  at  which  the 
fabricated  Pu-238  fuels  forms  are 
shipped  from  LANL  for  final  integration 
into  end-use  system  components.  The 
purpose  of  the  proposed  action  is  to 
enable  DOE  to  provide  the  required 
supphes  of  Pu-238  fuel  in  a  fabricated 
form  to  support  NASA's  near-term 
CRAF/Cassini  missions.  The  proposed 
action  would  be  accomplished  in  two 
stages,  involving  specific  facilities  as 
follows: 

•  Stage  I:  Conducted  within  the 
existing  SRS  processing  facilities  in  the 
221-HB-Line  located  in  the  H-Area 
Canyon  Building,  including  the  Scrap 
Recovery  Facility  and  the  Plutonium 
Oxide  Facility.  The  facilities  would  be 
used  to  re-blend  existing  inventories  of 
Pu-238  into  a  uniform  blend  suitable  for 
use. 

•  Stage  II:  Conducted  within  the 
existing  LANL  Plutonium  Handling 
Facility  Building  4  (PF-4)  at  Technical 
Area  55  (TA-55).  Thia  facility  would  be 
used  to  fabricate  Pu-238  oxide  into 
iridium-clad  capsules  used  in  the 
General  Purpose  Heat  Source  (GPHS) 
Radioisotope  Thermoelectric  Generator 
(RTG)  and  into  Light-Weight 
Radioisotope  Heater  Units  (LWRHUs). 
This  work  would  be  undertaken  during 
the  time  period  of  approximately  1991 
through  1994  in  support  of  the  next  two 
NASA  near-term  missions.  The  required 
facility  space,  most  of  the  equipment, 
and  personnel  are  currently  available 
for  Pu-238  fabrication.  Comparable  work 
has  been  previously  performed  in  this 
facility. 

ALTERNATIVES:  Three  alternatives  are 
idenbfied  in  the  EA  as  follows: 

•  Fabrication  Alternatives:  An 
alternative  to  using  the  PF-4  facility  at 
LANL  to  satisfy  Pu-238  fabrication 
needs  is  to  use  the  Plutonium  Fuel  Form 
(PuFF)  Facility  located  in  F-Area 
Building  235  at  SRS.  However,  the  PuFF 
Facility  needs  refurbishment  that  would 
require  at  least  several  years  to 
complete,  and  could  not  meet  the  near- 
term  requirements  to  satisfy  Pu-238 
application  needs. 

•  Construct  New  Building  and 
Facility:  An  alternative  that  could 
potentially  meet  the  need  for  Pu-238 
fabrication  and  achieve  the  purpose  of 
DOE'S  proposed  action  is  the 
construction  of  a  new  building  and 
facilities  to  replace,  rather  than 
refurbish,  the  existing  Building  235-F 
and  the  PuFF  facility  that  it  houses. 
However,  this  could  not  be 
accomplished  within  the  time  frame 


needed  to  satisfy  Pu-238  application 
requirements. 

•  No  Action:  In  accordance  with 
NEPA.  the  "no  action"  altemadve  is 
included  to  provide  a  baseline  condition 
from  which  to  evaluate  the  potential 
environmental  impact  of  the  proposed 
action.  This  alternative,  by  definition, 
would  consist  of  DOE  taking  no  action 
to  operate  the  subject  facilities  to 
produce  the  Pu-238  fuel  forms.  It  would 
result  in  a  failure  to  meet  both  the 
purpose  of  and  the  need  for  the 
proposed  action. 

•  Other  Alternatives:  None  of  the 
alternatives  considered  to  the  proposed 
action  would  provide  Pu-238  in  sufficient 
quantity  and  fabricated  form  on  a 
schedule  that  would  allow  DOE  to 
satisfy  Pu-238  requirements  for  near- 
term  NASA  space  missions.  The  action 
proposed  in  this  EA  will  enable  NASA 
to  consider  all  alternatives  for  the 
CRAF/Cassini  missions. 
ENVIRONMENTAL  IMPACTS:  The  EA 
analyzes  for  both  RTG  fuel  processing 
(Stage  I)  at  SRS,  and  fabrication  (Stage 
II)  at  LANL,  the  environmental  impacts 
on  land  use,  on-site  population,  cultural 
and  historical  resources,  transportation, 
air  quality,  water  quality,  radiation 
doses  to  the  public  and  workers, 
vegetation,  wildlife,  and  floodplains  and 
wetlands.  Both  routine  activities  and 
potential  accidents  are  considered.  The 
impacts  are  compared  to  overall 
activities  at  SRS  and  LANL. 

The  proposed  action  is  not  expected 
to  result  in  any  land  use  impacts  at  SRS 
or  LANL,  as  all  required  buildings  and 
structures  exist.  Most  of  the  personnel 
required  for  operations  are  currently 
employed  af  SRS  and  LANL  Thus, 
socioeconomic  and  traffic  impacts  are 
expected  to  be  small.  The  proposed 
action  is  not  expected  to  affect  any 
sensitive  areas  such  as  floodplains, 
wetlands,  habitats  of  State  or  Federally 
listed  threatened  or  endangered  species, 
sole-source  aquifers,  or  cultural 
resources.  Waste  management  and 
radiological  impacts  associated  with  the 
proposed  actions  at  SRS  and  LANL  are 
described  below: 

•  Stage  I:  The  projected  annual 
volumes  of  transuranic  (TRU)  waste  and 
low-level  radioactive  waste  (LLW)  to  be 
generated  at  SRS  resulting  from  facility 
operations  as  part  of  the  proposed 
action  represent  less  than  8  and  1.3 
percent,  respectively,  of  the  TRU  waste 
and  LLW  generated  at  SRS  on  an  annual 
(1988)  basis.  Existing  TRU  and  LLW 
waste  management  facilities  at  SRS 
were  designed  to  handle  wastes 
generated  by  all  SRS  facihties,  including 
the  operation  of  the  HB-Line;  therefore, 
there  will  be  no  additional  burden  on 


existing  waste  handling  capacity  by 
implementation  of  the  proposed  action 
at  SRS.  Any  hazardous  or  radioactive- 
mixed  wastes  associated  with 
operations  will  be  handled  in 
accordance  with  Resource  Conservation 
and  Recovery  Act  (RCRA)  guidelines. 

Radiological  doses  to  the  offsite 
population  for  all  SRS  1988  atmospheric 
releases  have  been  estimated  to  be  21 
person-rem  and  4.6E-04  rem  to  the 
offsite  maximally-exposed  individual 
The  proposed  action  will  result  in  a 
conservatively  estimated  offsite  does 
increase  of  less  than  1  percent.  The 
overall  radiological  doses  to  the  offsite 
population  would  be  well  within  those 
specified  by  DOE  Orders  (less  than  0.1 
rem)  and  EPA  Clean  Air  Act  and  Safe 
Drinking  Water  Act  standards  (less  than 
0.01  rem  and  0.004  rem,  respectively). 
For  comparison,  the  doses  from  natural 
background  radiation  and  all  other  non- 
SRS  sources  to  the  offsite  population 
living  within  an  80  kilometer  radius  of 
SRS  are  165,000  person-rem  per  year, 
and  the  doses  to  an  individual  living  in 
the  SRS  regional  area  is  0.3  rem  per 
year. 

Exposure  of  operating  personnel  to 
radiation  during  normal  operations  will 
be  monitored  as  part  of  the  SRS  health 
physics  program.  Normal  operating 
procedures  require  that  operating 
personnel  wear  dosimeters,  which 
measure  the  radiation  exposure  received 
while  on  the  SRS.  Individual  worker 
exposures  would  be  limited  to,  and 
maintained  below,  3  rem  per  year. 

All  nonreactor  nuclear  facilities 
associated  with  the  processing  of  Pu-238 
at  SRS  have  been  analyzed  to  identify 
potential  accidents  and  abnormal 
events,  and  their  consequences  to  SRS 
personnel  and  the  public.  Abnormal 
events  include  those  events,  such  as 
certain  maintenance  and  changeout 
operations,  that  do  not  occur  on  a 
continuous  basis  during  normal 
operations.  The  potential  for 
radioactivity  releases  due  to  abnormal 
events  at  the  Scrap  Recovery  Facility 
involve  low-energy  events.  Process 
equipment  leaks,  transfer  errors, 
overflows,  and  spills  were  found  to  be 
the  major  contributors  to  risk,  with  a 
combined  expected  frequency  of  0.2.1 
per  year.  These  accidents  could  result  in 
a  dose  to  the  maximally-exposed 
individual  of  7.6E-03  rem.  "Hie  doses  to 
the  onsite  population  would  be  17 
person-rem  and  to  the  offsite  population, 
62  person-rem.  For  the  Plutonium  Oxide 
Facility,  a  low-energy  accident  with  a 
failure  of  both  HEPA  filters  was 
determined  to  be  the  largest  contributor 
to  risk,  with  an  expected  frequency  of 
6.0Er-02  per  year.  This  scenario  could 
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existing  waste  handling  capacity  by 
implementation  of  the  proposed  action 
at  SRS.  Any  hazardous  or  radioactive- 
mixed  wastes  associated  with 
operations  will  be  handled  in 
accordance  with  Resource  Conservation 
and  Recovery  Act  (RCRA)  guidelines. 

Radiological  doses  to  the  offsite 
population  for  all  SRS  1988  atmospheric 
releases  have  been  estimated  to  be  21 
person-rem  and  4.6E-04  rem  to  the 
offsite  maximally-exposed  individual 
The  proposed  action  will  result  in  a 
conservatively  estimated  offsite  does 
increase  of  less  than  1  percent.  The 
overall  radiological  doses  to  the  offsite 
population  would  be  well  within  those 
specified  by  DOE  Orders  (less  than  0.1 
rem)  and  EPA  Clean  Air  Act  and  Safe 
Drinking  Water  Act  standards  (less  than 
0.01  rem  and  0.004  rem,  respectively). 
For  comparison,  the  doses  from  natural 
background  radiation  and  all  other  non- 
SRS  sources  to  the  offsite  population 
hving  within  an  80  kilometer  radius  of 
SRS  are  165,000  person-rem  per  year, 
and  the  doses  to  an  individual  living  in 
the  SRS  regional  area  is  0.3  rem  per 
year. 

Exposure  of  operating  personnel  to 
radiation  during  normal  operations  will 
be  monitored  as  part  of  the  SRS  health 
physics  program.  Normal  operating 
procedures  require  that  operating 
personnel  wear  dosimeters,  which 
measure  the  radiation  exposure  received 
while  on  the  SRS.  Individual  worker 
exposures  would  be  limited  to,  and 
maintained  below,  3  rem  per  year. 

All  nonreactor  nuclear  facilities 
associated  with  the  processing  of  Pu-238 
at  SRS  have  been  analyzed  to  identify 
potential  accidents  and  abnormal 
events,  and  their  consequences  to  SRS 
personnel  and  the  public.  Abnormal 
events  include  those  events,  such  as 
certain  maintenance  and  changeoul 
operations,  that  do  not  occur  on  a 
continuous  basis  during  normal 
operations.  The  potential  for 
radioactivity  releases  due  to  abnormal 
events  at  the  Scrap  Recovery  Facility 
involve  low-energy  events.  Process 
equipment  leaks,  transfer  errors, 
overflows,  and  spills  were  found  to  be 
the  major  contributors  to  risk,  with  a 
combined  expected  frequency  of  0.2.1 
per  year.  These  accidents  could  result  in 
a  dose  to  the  ma.ximally-exposed 
individual  of  7.6E-03  rem.  TTie  doses  to 
the  onsite  population  would  be  17 
person-rem  and  to  the  offsite  population. 
62  person-rem.  For  the  Plutonium  Oxide 
Facility,  a  low<energy  accident  *vith  a 
failure  of  both  HEPA  filters  was 
determined  to  be  the  largest  contributor 
to  risk,  with  an  expected  frequency  of 
6.0E-02  per  year.  This  scenario  could 


result  in  a  dose  to  the  maximally- 
exposed  individual  of  2.7E-04  rem.  The 
doses  to  the  onsite  population  would  be 
0.6  person-rem  and  to  the  offsite 
population,  2.1  person-rem. 

•  Stage  II:  Radiological  liquid  wastes 
produced  from  the  proposed  action  at 
LANL  would  be  treated  at  the 
Radioactive  Liquid  Waste  Treatment 
Plant.  The  project  would  increase  the 
liquid  flow  into  the  facility  by  less  than 
0.0001  percent  and  the  plutonium  by 
about  3  percent.  The  discharges  remain 
onsite  and  would  not  contaminate 
offsite  waters  or  the  deep  potable 
aquifer.  The  proposed  action  would 
increase  the  amount  of  TRU  waste 
generated  at  LANL  by  approximately  4 
percent.  Any  hazardous  or  radioactive- 
mixed  waste  associated  with  operations 
will  be  handled  in  accordance  with 
RCRA  guidehnes. 

Radiological  dose  to  the  offsite 
population  living  within  80-kilometers  of 
LANL  from  all  1989  LANL  releases  has 
been  estimated  to  be  3.1  person-rem  and 
the  dose  to  the  offsite  individual  nearest 
the  location  of  the  proposed  action  is 
0.0001  rem.  The  proposed  action  would 
result  in  an  estimated  offsite  dose 
increase  of  less  than  0.00002  percent. 
The  overall  radiological  doses  to  this 
offsite  population  is  maintained  well 
within  those  specified  by  DOE  Orders 
(less  than  0.1  rem)  and  EPA  Clean  Air 
Act  and  Safe  Drinking  Water  Act 
standards  (less  than  0.01  rem  and  0.004 
rem,  respectively).  For  comparison,  the 
doses  from  natural  background 
radiation  and  all  other  non-LANL 
sources  to  the  offsite  population  living 
within  80  kilometers  of  LANL  is  68,200 
person-rem  per  year  and  the  doses  to  an 
individual  living  within  the  region  is  0.34 
rem  per  year.  Personnel  working  with 
this  project  in  PF-4  will  be  included  in 
the  health  physics  monitoring  program 
maintained  at  TA-55.  Although  all  work 
will  be  performed  in  extensively 
shielded  glove  boxes,  some  of  the 
energetic  decay  products  penetrate  the 
shielding  and  cause  some  exposure  to 
the  workers.  Individual  worker 
exposures  are  limited  to  and  maintained 
below  3  rem  per  year. 

For  the  proposed  action,  accident 
scenarios  that  could  cause  radioactive 
material  to  be  released  into  the  work 
area  in  PF-4  and  the  environment  are 
evaluated  that  describe  a  high- 
probability,  low-consequence  event 
(airborne  release  from  contaminated 
equipment)  and  a  low-probability,  high- 
consequence  event  (fire  that  breaches 
tiie  glove  box  hne)  to  represent  the 
range  of  credible  accidents.  During 
routine  maintenance  of  contaminated 
equipment,  glove  box  window  change. 


or  waste  bag-out,  a  handling  error  could 
occur  and  plutonium-238  could  be 
released  into  the  PF-4  laboratory.  The 
maintenance-related  accidental  release 
could  cause  an  individual  who 
happened  to  be  at  the  Pajarito  Road  site 
boundary,  200  meters  away,  to  receive  a 
dose  of  2.3E-11.  The  dose  to  the 
population  Hving  within  80  kilometers  of 
LANL  would  be  2.8EM)7  person-rem.  The 
fire  breach  scenario  considers  a  fire  in 
one  of  the  glove  boxes.  The  probability 
of  this  type  of  accident  is  estimated  to 
be  lB-04  to  lE-06  per  year;  such  an 
accident  has  never  occurred  in  PF-4. 
When  conservative  assumptions  are 
used,  the  fire-related  release  could 
cause  an  individual  at  the  site  boundary 
to  receive  a  dose  of  0.37  rem.  The  dose 
to  the  population  living  within  80 
kilometers  of  LANL  would  be  4.7 
.person-rem. 

The  protection  of  the  public  and 
transport  workers  from  hazards 
associated  with  the  shipment  of  the  Pu- 
238  is  achieved  by  a  combination  of 
limitations  on  the  contents,  the  package 
design,  and  the  method  of  shipment.  All 
of  these  aspects  are  regulated  at  the 
Federal  level  by  the  Department  of 
Transportation  (DOT).  In  addition. 
certain  aspects,  such  as  limitations  on 
gross  weight  of  trucks,  are  regulated  by 
the  States.  The  certified  packages  are 
designed  to  remain  leak-tight  under 
normal  conditions  of  transport.  The 
packages  are  also  designed  to  provide 
sufficient  radiation  shielding  under 
normal  conditions.  All  shipments  will  be 
made  according  to  DOT  standards 
which  limit  the  dose  rate  at  the  surface 
of  the  transportation  container  to  0.2 
rem  per  hour. 

However,  the  actual  dose  rates  to 
persormel  in  any  normally  occupied 
position  in  the  transport  vehicle  will  not 
exceed  0.002  rem  per  hour.  The  certified 
packages  are  designed  to  minimize  any 
leakage  of  material  in  accident 
situations.  Prototypes  of  certified 
shipping  packages  must  survive  an 
extensive  postulated  accident  test 
sequence  consisting  of  impact  puncture, 
and  fire  testing,  as  well  as  an  immersion 
test  in  water.  Packages  designed  to 
carry  Pu-238  must  be  shown  to  have  a 
post-accident  leak-rate  not  exceeding 
0.003  Curies  per  week.  In  addition,  the 
packages  are  designed  to  maintain 
adequate  radiation  shielding  under 
accident  conditions. 
determination:  Based  on  the  analysis 
in  the  EA,  the  proposed  RTG  processing 
at  SRS  and  fabrication  of  fueled  source 
units  at  LANL  as  RTG  components  and 
LWRHUs  do  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 


within  the  meaning  of  the  National 
Environmental  Policy  Act  of  1960.  U.S.C. 
4321  et  seq. 

Therefore,  an  Environmental  Impact 
Statement  is  not  required. 

hsued  tliis  19th  day  of  July,  1991. 
Paul  L  Ziemer. 

Assistant  Secretary,  Environment.  Safety  and 
Health. 

(FR  Doc.  91-17717  Filed  7-2A-91;  8:45  amj 
BILUNa  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP88-312-00S1 

Natural  Gas  Pipeline  Company  of 
America;  Sale  of  Natural  Gas 

July  12, 1991. 

Take  notice  that  on  May  2, 1991. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  Lombard 
Street,  Lombard,  Illinois,  60148-5072. 
submitted  the  following  information 
regarding  the  sale  of  natural  gas  to  be 
made  to  an  affiliate  under  Natural's 
Rate  Schedule  IS-1,  pursuant  to  the 
authorization  granted  by  order  in  Docket 
Nos.  CP88-312-000  and  CP8ft-312-002, 
issued  December  20, 1988,  and  June  7, 
1989,  respectively  (45  FERC  61,465  and 
47  FERC  61,334). 

(1)  Name  of  Buyer.  MidCon  Marketing 
Corporation  (MCM). 

(2)  Location  of  Buyer  Lombard, 
Illinois. 

(3)  Affiliation  between  Natural  and 
Buyer  Natural  is  a  subsidiary  of 
MiaCon  Corp  (MidCon).  Both  MidCon 
and  MCM  are  subsidiaries  of  Occidental 
Petroleum  Corporation. 

(4)  Term  of  Sale:  June  1. 1991.  through 
1, 1991,  and  month  to  month  thereafter. 

(5)  Estimated  Total  and  Maximum 
Daily  Quantities:  Daily  Quantity:  50,000 
MMBtu.  Estimated  Total:  1^250,000 
MMBtu. 

(6)  Maximum  sales  rate:  $2.0975  per 
MMBtu.  Minimum  sales  rate:  $1.5179  per 
MMBtu.  Rate  to  be  charged  during 
billing  period:  $1.60  per  MMBhi. 

Any  interested  party  desiring  to  make 
any  protest  with  reference  to  this  sale  of 
natural  gas  should  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington,  DC  20426.  within  30  days 
after  issuance  of  the  instant  notice  by 
the  Commission,  pursuant  to  the  orders 
of  December  20, 1988.  and  June  7, 1989.  If 
no  protest,  the  proposed  sale  may 
continue  until  the  underlying  contract 
expires.  If  a  protest  is  filed.  Natural  may 
sell  gas  for  120  from  the  date  of 
commencement  of  service  or  until  n 
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termination  order  is  ordered,  whichever 

is  earher. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  91-17625  Filed  7-24-91:  8:45  am) 
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(Docket  Nos.  RP91-33-005  and  RP91-35- 

002] 

ANR  Pipeline  Co.;  Report  of  Refunds 

July  19, 1991. 

Take  notice  that  the  ANR  Pipeline 
Company  (ANR)  on  June  18, 1991. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  its  Report  of  Refunds 
summarizing  the  refund  made  to  gas 
sales  customers  on  May  24. 1991. 
pursuant  to  a  May  10. 1991,  Commission 
order  approving  ANR's  Stipulation  and 
Agreement  dated  February  12. 1991.  and 
a  settlement  issued  March  1. 1991.  in 
Docket  Nos.  RP91-33-000  and  RP91-35- 
000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20428.  in  accordance 
with  rules  211  and  214  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and  385.214). 
All  such  protests  should  be  filed  on  or 
before  July  26, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  the 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-17629  Filed  7-24-91:  8:45  amj 
BnxNM  cooc  srir-oi-M 


Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

July  19. 1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  July  11. 1991,  tendered  for  filing  the 
loUowing  proposed  changes  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1. 
to  be  effective  August  1, 1991. 

Substitute  First  Revis2d  Sub  Eleventh 

Revised  Siieef  No.  28 
Substitute  First  Revised  Sub  Eleventh 

Revised  Sheet  No.  28A 
Substitute  First  Revised  Sub  Eleventh 

Revised  Sheet  No.  28B 


Columbia  states  that  the  instant  filing 
is  being  made  to  correct  certain  minor 
clerical  errors  on  the  above  listed  tariff 
sheets,  and  that  the  total  effective  rates 
do  not  change  as  a  result  of  the 
corrections. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  Union 
Center  Plaza  Building,  825  North  Capitol 
Street  NE..  Washington.  DC  20426,  in 
accordance  with  rules  211  and  214  of  the 
Commission's  rules  of  practice  and 
procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  July  26, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-17630  Filed  7-24-91: 8:45  amj 

BtLUNQ  COOe  6717-01-M 


[Docket  No.  RP91-160-001] 

Columbia  Gulf  Transmission  Co.; 
Compliance  Filing 

July  19, 1991. 

Take  notice  that  oh  July  12. 1991, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing 
copies  of  workpapers  which  show  the 
allocation  factors  and  how  Columbia 
Gulf  allocates  its  total  system  costs  to 
each  zone,  and  the  detail  of  each  zone's 
cost  of  service,  in  compliance  with 
Ordering  Paragraph  (J)  of  the 
Commission's  suspension  order  issued 
June  28. 1991. 

Copies  of  this  filing  were  served  upon 
Columbia  Gulfs  jurisdictional 
customers,  interested  State 
Commissioners,  and  upon  each  of  the 
parties  set  forth  on  the  official  service 
list  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  rules  214  and  211  of  the 
Commission's  rules  of  practice  and 
procedures.  18  CFR  385.214  and  385.211. 
All  such  protests  should  be  filed  on  or 


before  July  26. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-17626  Filed  7-24-91;  8:45  amj 

BIU.INQ  COOe  8717-01 


fHorlda  Gas  Transmission  Co.;  Petition 
for  Limited  Waiver 

July  19, 1991. 

Take  notice  that  on  July  15. 1991, 
Florida  Gas  Transmission  Company 
(FGT)  filed  a  petition  for  a  limited 
waiver  of  §§  154.302(j)  and  157.202(b)(4) 
of  the  Commission's  regulations.  FGT 
requests  that  the  Commission  grant  FGT 
a  limited  waiver  of  §§  154.302(j)  and 
157.202(b)(4)  of  the  Commission's 
regulations  for  a  one-year  period  beyond 
October  15, 1991.  the  expiration  date  of 
the  existing  waiver  granted  by  letter 
order  dated  October  10. 1990. 

FGT  states  that  such  waiver  would 
permit  FGT  to  include  in  its  purchased 
gas  adjustment  filings  the  flow  through 
of  costs  of  hquid  gas  and  liquified 
natural  gas  (LNG)  that  FGT  may 
purchase  to  maintain  competitively- 
priced  service  on  the  FGT  system. 

FGT  states  that  granting  the  requested 
waiver  will  enable  its  customers  to 
benefit  from  the  lower  weighted  avenge 
cost  of  gas  and  the  accompanying 
benefits  of  maintaining  a  high  load 
profile  on  the  FGT  system.  FGT  states 
that  granting  the  requested  waiver  is  in 
the  public  interest. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NR.  Washington, 
DC  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission's  rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  July  26, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  ai 
for  public  inspection. 
Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  91-17631  Filed  7-24-91 

BtLUNQ  CODE  e717-«1-U 

[Docket  No.  TQ91-4-46-000] 

Kentucky  West  Virginia  Ga 
Proposed  Change  In  FERC 

July  19, 1991. 

Take  notice  that  Kentuck; 
Virginia  Gas  Company  (Ker 
on  July  15, 1991.  resubmittet 
with  the  Federal  Energy  Re] 
Commission  (Commission)  i 
PGA  filing,  which  includes ' 
revised  sheet  No.  41  to  its  F 
Tariff,  Second  Revised  Voli 
become  effective  August  1, 
Kentucky  West  states  that  I 
tariff  sheet  reflects  a  decree 
Kentucky  West's  last  sched 
purchased  gas  adjustment  f 
$.2835  in  the  average  cost  o 
gas,  resulting  in  a  Weighted 
Cost  of  Gas  of  $1.0691.  and 
Gas  Cost  Adjustment  of  ($.( 
accordance  with  the  Feder« 
Regulatory  Commission's  n 

Kentucky  West  states  the 
August  1. 1991,  pursuant  to 
obligations  under  various  g 
contracts,  it  has  specified  a 
that  it  will  pay  of  $1.0501  p( 
inclusive  of  all  taxes  and  ai 
production-related  cost  adc 

Kentucky  West  requests 
Commission  waive  its  30-di 
requirement,  pursuant  to  § 
Commission's  regulations,  I 
resubmitted  filing  to  becom 
August  1, 1991,  as  originally 

Kentucky  West  states  thi 
its  fihng  has  been  served  u| 
its  jurisdictional  customers 
interested  state  commissioi 

Any  person  desiring  to  b< 
protest  said  filing  should  fil 
intervene  or  protest  with  th 
Energy  Regulatory  Commis 
North  Capitol  Street  NE.,  V 
DC  20426,  in  accordance  w 
and  385.214  of  the  Commis! 
practice  and  procedure.  All 
motions  or  protests  should 
before  July  26, 1991.  Protest 
considered  by  the  Commisi 
determining  the  appropriai 
taken,  but  will  not  serve  to 
protestants  parties  to  the  p 
Any  person  wishing  to  beo 
must  file  a  motion  to  interv 
of  this  flling  are  on  file  wttl 
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that  the  instant  filing 
)rrect  certain  minor 
le  above  listed  tariff 
;  total  effective  rates 
result  of  the 

that  copies  of  the 
jpon  the  Company's 
mers  and  interested 

ing  to  be  heard  or  to 
hould  file  a  motion  to 
!st  with  the  Federal 
Commission,  Union 
ng,  825  North  Capitol 
?ton.  DC  20426,  in 
les  211  and  214  of  the 
of  practice  and 
motions  or  protests 
r  before  July  26, 
le  considered  by  the 
rmining  the 
o  be  taken,  but  will 
rotestants  parties  to 
'  person  wishing  to 
it  file  a  motion  to 
■  Columbia's  filing 
Commission  and  are 
inspection. 


d  7-24-fll:  8:45  am] 

M)01] 
smisslon  Coj 


n  July  12. 1991, 
imission  Company 
lered  for  filing 
s  which  show  the 
d  how  Columbia 
jl  system  costs  to 
etail  of  each  zone's 
mpliance  with 
:j)ofthe 
ision  order  issued 

;  were  served  upon 

idictional 

I  State 

upon  each  of  the 

le  official  ser\'ice 

!• 

g  to  protest  said 

Jtest  with  the 

atory  Commission. 

eet  NE.. 

:6,  in  accordance 

1  of  the 

f  practice  and 

85.214  and  385.211. 

iild  be  filed  on  or 


before  July  26. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-17626  Filed  7-24-91;  8:45  am] 

BILLING  C006  6717-01 


Florida  Gas  Transmission  Co.;  Petition 
for  Limited  Waiver 

July  19, 1991. 

Take  notice  that  on  July  15. 1991, 
Florida  Gas  Transmission  Company 
(FGT)  filed  a  petition  for  a  limited 
waiver  of  §§  154.302(j}  and  157.202(b)(4) 
of  the  Commission's  regulations.  FGT 
requests  that  the  Commission  grant  FGT 
a  limited  waiver  of  §§  154.302(j)  and 
157.202(b)(4)  of  the  Commission's 
regulations  for  a  one-year  period  beyond 
October  15, 1991.  the  expiration  date  of 
the  existing  waiver  granted  by  letter 
order  dated  October  10. 1990. 

FGT  states  that  such  waiver  would 
permit  FGT  to  include  in  its  purchased 
gas  adjustment  filings  the  flow  through 
of  costs  of  Uquid  gas  and  liquified 
natural  gas  (LNG)  that  FGT  may 
purchase  to  maintain  competitively- 
priced  service  on  the  FGT  system. 

FGT  states  that  granting  the  requested 
waiver  will  enable  its  customers  to 
benefit  from  the  lower  weighted  avenge 
cost  of  gas  and  the  accompanying 
benefits  of  maintaining  a  high  load 
profile  on  the  FGT  system.  FGT  states 
that  granting  the  requested  waiver  is  in 
the  public  interest. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission's  rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  July  26, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  91-17631  Filed  7-24-81;  8:45  am] 

BILUNQ  CODE  S717-«t-U 

[Docket  No.  TQ91-4-46-0001 

Kentucl(y  West  Virginia  Gas  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

July  19, 1991. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  July  15, 1991.  resubmitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission]  a  quarterly 
PGA  filing,  which  includes  Thirtieth 
revised  sheet  No.  41  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  to 
become  effective  August  1, 1991. 
Kentucky  West  stales  that  the  revised 
tariff  sheet  reflects  a  decrease  from 
Kentucky  West's  last  scheduled 
purchased  gas  adjustment  filing  of 
$.2835  in  the  average  cost  of  purchased 
gas.  resulting  in  a  Weighted  Average 
Cost  of  Gas  of  $1.0691.  and  a  Deferred 
Gas  Cost  Adjustment  of  ($.0443)  in 
accordance  with  the  Federal  Energy 
Regulatory  Commission's  regulations. 

Kentucky  West  states  that  effective 
August  1. 1991,  pursuant  to  its 
obligations  under  various  gas  purchase 
contracts,  it  has  specified  a  total  price 
that  it  will  pay  of  $1.0501  per  dth. 
inclusive  of  all  taxes  and  any  other 
production-related  cost  add-ons. 

Kentucky  West  requests  that  the 
Commission  waive  its  30-day  notice 
requirement,  pursuant  to  §  154.51  of  the 
Commission's  regulations,  to  allow  this 
resubmitted  filing  to  become  effective 
August  1, 1991,  as  originally  proposed. 

Kentucky  West  states  that  a  copy  of 
its  fiUng  has  been  served  upon  each  of 
its  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  SS  385.211 
and  385.214  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  July  26, 1991.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  91-17632  Filed  7-24-91;  8:45  am] 

BILUNO  CODE  6717-01-M 

[Docket  No.  RP91-198-000] 

United  Gas  Pipe  Line  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  19. 1991. 

Take  notice  that  United  Gas  Pipe  Line 
Company  (United)  on  July  18. 1991 
tendered  for  filing  as  part  of  its  Second 
Revised  Volume  No.  1  FERC  Gas  Tariff, 
fourteen  copies  each  of  the  following 
tariff  sheets  which  United  proposes  to 
be  effective  on: 

Tariff  Sheet  and  Effective  Date 

Third  Revised  Sheet  No.  4)— 01-01-88 
Second  Re\'ised  Sheet  No.  4|.l— 01-01-88 
Second  Revised  Sheet  No.  4J.2— 01-01-88 
Second  Revised  Sheet  No.  4].3— 01-01-68 
Second  Revised  Sheet  No.  4J.4— 01-01-68 
Second  Revised  Sheet  No.  4J.5— 01-01-88 
Fourth  Revised  Sheet  No.  4J— 11-01-88 
Third  Revised  Sheet  No.  4J.1— 11-01-88 
Third  Revised  Sheet  No.  4J.2— 11-01-88 
Third  Revised  Sheet  No.  4|.»— 11-01-88 
Third  Revised  Sheet  No.  4J.4— 11-01-88 
Fifth  Revised  Sheet  No.  41—04-01-89 
Fourth  Revised  Sheet  No.  4J.1— 04-01-89 
Fourth  Revised  Sheet  No.  4J.2— 04-01-89 
Fourth  Revised  Sheet  No.  4J.3— 04-01-89 
Fourth  Revised  Sheet  No.  4J.4— 04-01-89 
Sixth  Revised  Sheet  No.  4J— 04-01-90 
Fifth  Revised  Sheet  No.  4J.1— 04-01-80 
Fifth  Revised  Sheet  No.  41.2-04-01-80 
Fifth  Revised  Sheet  No.  4J.3— 04-01-90 
Fifth  Revised  Sheet  No.  41.4— 04-01-flO 
Third  Revised  Sheet  No.  41^-04-01-90 
Seventh  Revised  Sheet  No.  4J— 08-15-81 
Sixth  Revised  Sheet  No.  41.1—08-15-91 
Sixth  Revised  Sheet  No.  41.2—08-15-81 
Sixth  Revised  Sheet  No.  4|.»— 08-15-91 
Sixth  Revised  Sheet  No.  4f.4— 08-15-81 
Third  Revised  Sheet  No.  4J.5— 08-15-91 
Third  Revised  Sheet  No.  4J.6— 08-15-81 
Third  Revised  Sheet  No.  4J.7— 08-15-«l 
Original  Sheet  No.  41.8—08-15-81 
Original  Sheet  No.  4J.9— 08-15-81 
Original' Sheet  No.  41.10—08-15-81 
Original  Sheet  No.  4111— 08-15-81 

The  above  referenced  tariff  sheets  are 
being  submitted  to  implement  a  revised 
allocation  methodology  for  recovery  of 
United'8  Take-or-Pay  buyout  buydown 
costs  pursuant  to  Commission  Order 
Nos.  528  and  528A,  and  in  response  to 
the  Commission's  order  in  Docket  No. 
RP85-209-028,  et  al,  in  which  the 
Commission  rejected  the  Take-or-Pay 
provisions  of  United's  settlement 
agreement. 

United  states  that  copies  of  the  filing 
were  served  upon  all  of  its  sales 
customers,  interested  State 
Commissions  and  eadi  person  Hsted  on 


the  official  service  list  compiled  by  thp 
Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street 
NE..  Washington  DC  20426  by  July  30, 
1991,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
be  come  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  appUcation  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 
(FR  Doc.  91-17627  Filed  7-24-91;  8:45  am] 

SnXINQ  CODE  6717-01-M 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[OPTS-00109;  FRL-3935-7J 

Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA);  Coordinating 
Committee  and  Teams;  Open  Meetings 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  The  Coordinating  Committee 
and  the  four  Teams  of  the  Forum  on 
State  and  Tribal  Toxics  Action 
(FOSTTA)  will  hold  meetings  at  the 
times  and  places  Hsted  below  in  this 
notice.  The  meetings  are  open  to  the 
public. 

DATES:  The  meetings  are  scheduled  as 
follows: 

1.  The  Coordinating  Committee  and 
all  the  Teams  will  hold  a  meeting 
September  9  and  10. 

2.  The  Teams  will  meet  September  9 
from  8:30  a.m.  to  5  p.m.  and  September 
10  from  8:30  a.m.  to  noon. 

3.  The  33/50  Team  will  meet 
separately  July  28  fi-om  7:30  p.m.  to  9:30 
p.m.  and  July  29  from  8  a.m.  to  4:15  p.m. 

4.  The  State  Enhancement/ 
Decentralization  Team  will  meet 
separately  July  29  from  8:30  a.m.  to  5 
p.m.  and  July  30  from  8:30  a.m.  to  noon. 

5.  The  TRI  Team  will  meet  separately 
August  5  from  8  a.m  to  6  p.m.  and 
August  6  from  8  a.m.  to  1:30  p.m. 
ADDRESSES:  The  meetings  scheduled  for 
September  9  and  10  will  be  held  at:  The 
Holiday  Inn,  480  King  St..  Alexandria 
VA.  For  location  sites  for  the  other 


34062 


Federal  Register  /  Vol.  56.  No.  143  /  Thursday.  July  25,  1991  /  Noticts 


meetings,  contact  Curtis  Fox  at  the 
telephone  number  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail:  Curtis  Fox,  Office  of  Compliance 
Monitoring  {EN-342).  Environmental 
Protection  Agency,  401  M  SL.  SW., 
Washington.  DC  20460.  or  Sarah 
Hammond  Office  of  Toxic  Substances 
fTS-799).  at  the  same  address.  By 
telephone:  Curtis  Fox  can  be  reached  at 
(202)  475-8318  and  Sarah  Hammond  at 
(202)  382-7258. 

SUPPLEMENTARY  INFORMATION: 
FOSTTA.  a  group  of  State  toxics 
environmental  managers,  is  intended  to 
foster  the  exchange  of  toxics-related 
program  and  enforcement  information 
among  the  States  and  between  the 
Stales  and  U.S.  EPA's  Office  of 
Pesticides  and  Toxic  Substances 
(OPTS).  FOSTTA  currently  consists  of 
the  four  issue-specific  Teams  listed 
above,  and  the  Coordinating  Committee, 
which  manages  the  Teams. 

Dated:  July  19, 1991. 
Michael  M.  Stafal. 

Director.  Office  of  Compliance  Monitoring. 
(FR  Doc.  91-17694  Filed  7-24-&1;  8:45  am] 

■tUJNO  CODE  6560-50-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Extension  of  3067-0031. 

Title:  Federal  Crime  Insurance 
Program. 

Abstract:  Homeowners,  tenants,  and 
business  owners  use  the  following 
FEMA  forms  to  obtain  affordable  crime 
insurance  under  the  federally-subsidized 
Federal  Crime  Insurance  Program: 
FE.MA  Form  81-12.  Application  for 
Residential  Crime  Insurance  Policy,  and 
FEMA  Form  81-14,  Application  for 
Commercial  Crime  Insurance  Policy. 
Insureds  are  required  to  submit  FEMA 
Form  81-46.  Crime  Insurance  Sworn 
Statement  and  Proof  of  Loss,  to  be  paid 
for  financial  losses  from  burglary  and 
robbery.  They  also  use  FEMA  Form  81- 
51,  Policy  Change  Request,  to  request 
r^hanges  to  their  policies.  Currently. 
Federal  crime  insurance  is  available  in 
the  following  States  or  jurisdictions: 
Alabama.  California.  Connecticut. 


Delaware.  District  of  Columbia.  Florida. 
Georgia.  Illinois.  Kansas.  Maryland, 
New  Jersey.  New  York,  Pennsylvania, 
Puerto  Rico,  Rhode  Island,  Tennessee, 
and  the  Virgin  Islands. 

Type  of  Respondents:  Individuals, 
Non-profit  institutions,  or  other  for- 
profit.  Non-profit  institutions,  and  Small 
businesses  or  organizations.. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  3,405  Hours. 

Number  of  Respondents:  5,482, 

Estimated  Average  Burden  Hours  Per 
Response:  .66  Hours. 

Frequency  of  Response:  Other. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Borror  (202)  648-2624,  500 
C  Street,  SW..  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman 
(202)  395-7340,  Office  of  Management 
and  Budget.  3235  New  Executive  Office 
Building,  Washington,  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  July  B,  1991.  "• 

Wesley  C  Moore, 

Director.  Office  of  Administrative  Support. 
[PR  Doc.  91-17672  Filed  7-24-91:  8:45  am] 

BILUNQ  COOE  67ia-01-M 


Agency  information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  Revision  of  3067-0120. 

Title:  Implementation  of  Coastal 
Barrier  Resources  Act. 

Abstract:  Section  II  of  the  Coastal 
Barrier  Resources  Act,  Public  Law  97- 
348,  as  amended  by  Public  Law  101-591, 
prohibits  the  sale  of  National  Flood 
Insurance  Program  (NFIP)  policies  for 
buildings  which  have  been  newly 
constructed  or  substantially  improved 
on  undeveloped  coastal  barriers  on  or 
after  October  1, 1983.  The  information 
required  by  title  44  of  the  Code  of 
Federal  Regulations,  S  71.4,  is  used  by 
FEMA  to  determine  that  a  building 
which  is  located  on  a  designated  coastal 
barrier  and  for  which  application  for 
flood  insurance  is  being  made,  is  neither 
new  construction  or  substantial 


improvement,  and  is  therefore,  eligible 
for  NFIP  coverage. 

Type  of  Respondents:  Individuals  and 
households.  State  or  local  governments, 
farms,  businesses  or  other  for-profit, 
federal  agencies  or  employees,  non- 
profit institutions,  and  small  businesses 
or  organizations. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  75. 

Number  of  Respondents:  50. 

Estimated  Average  Burden  Hours  Per 
Response:  1.5  Hours. 

Frequency  of  Response:  One-time, 
upon  application  for  flood  insurance. . 

Copies  of  the  above  information 
collection  requirement  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Borror  (202)  646-2524.  500 
C  Street,  SW..  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  includi.ng 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman 
(202)  395-7340,  Office  of  Management 
and  Budget.  3235  New  Executive  Office 
Building,  Washington,  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  July  5, 1991. 
Wesley  C  Moore. 

Director.  Office  of  Administrative  Support. 
|FR  Doc.  91-17673  Filed  7-24-91:  8:45  am] 

BILLING  COCE  e71S-01-«i 


Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  New  collection. 

Title:  Mortgage  Portfolio  Protection 
Program. 

Abstract:  The  Mortgage  Portfolio 
Protection  Program  (MPPP)  is  a 
mechanism  by  which  lending 
institutions,  mortgage  servicing 
companies  and  others  servicing 
mortgage  loan  portfolios  can  bring  their 
mortgage  loan  portfolios  into 
compliance  with  the  flood  insurance 
purchase  requirements  of  the  Flood 
Disaster  Protection  Act  of  1973. 
Implementation  of  the  various 
requirements  of  the  MPPP  should  result 
in  mortgagors,  following  receipt  of 
notification  of  the  need  for  flood 
insurance,  showing  evidence  of  such  a 


policy  or  purchasing  the  ne 
coverage  through  their  loca 
agent  or  appropriate  Write 
(WYO)  company.  It  is  inter 
flood  insurance  policies  be 
under  the  MPPP  only  as  a  1 
and  only  on  mortgages  wh( 
mortgagors  have  failed  to  r 
various  notifications  requir 
program. 

Type  of  Respondents:  ln< 
households,  State  or  local  j 
farms,  businesses  or  other 
federal  agencies  or  employ 
profit  institutions,  and  sma 
or  organizations. 

Estimate  of  Total  Annua 
and  Recordkeeping  Burder, 
Hours. 

Number  of  Respondents: 

Estimated  Average  of  Re 
and  Reporting  Burden  Hou 
Response:  An  estimated  ra 
640  man  hours  for  WYO  co 
set  up  an  initial  operation  i 
MPPP;  an  average  of  .5  hoi 
to  sign  an  agreement  with  i 
company  to  participate  in  I 
an  average  of  .5  hours  per 
company  to  send  notices  tc 
mortgagor  (3  notices  at  10 1 
notice);  and  an  average  of 
each  mortgagor  to  respond 
and  ask  any  questions. 

Frequency  of  Response: 

Copies  of  the  above  info 
collection  requirement  and 
documentation  can  be  obtc 
calling  or  writing  the  FEMi 
Officer.  Linda  Borror  (202) 
C  Street,  SW.,  Washington 

A  small  number  of  insur 
companies  were  contacted 
estimates  of  the  burden  im 
MPPP  guidelines.  Because 
absence  of  experience  by  I 
companies,  lenders,  and  m 
working  with  the  MPPP  gu 
estimates  for  such  recordk 
reporting  may  be  inaccura 
public  comment  is  requesti 
FEMA  under  the  Paperwoi 
Act  in  accurately  estimatii 
of  this  information  collecti 
Specifically,  comments  are 
(1)  predictions  from  the  ini 
industry,  in  particular  the 
companies,  of  the  estimate 
companies  that  will  be  pai 
the  MPPP,  (2)  an  estimate 
of  policies  lenders  have  in 
portfolios  that  would  be  ai 
MPPP,  and  (3)  an  estimate 
of  time  required  of  mortga; 
respond  to  the  notices  the; 

Direct  comments  regard 
estimate  or  any  aspect  of  I 
information  collection,  inc 
suggestions  for  reducing  t) 


3  /  Thursday,  July  25,  1991  /  Notlcfs 


Federal  Register  /  Vol.  56.  No.  143  /  Thursday.  July  25.  1991  /  Notices 


S4063 


of  Columbia,  Florida, 
ansas,  Maryland, 
rork,  Pennsylvania, 
I  Island,  Tennessee, 
nds. 

^ents:  Individuals, 
ons,  or  other  for- 
istitutions,  and  Small 
nizations.. 
/  Annual  Reporting 
\  Burden:  3,405  Hours. 
indents:  5,482, 
ge  Burden  Hours  Per 
s. 

iponse:  Other. 
)ve  information 
md  supporting 
be  obtained  by 
le  FEMA  Clearance 
ar  (202)  646-2624.  500 
hington,  DC  20472. 
regarding  the  burden 
lect  of  this 
ion,  including 
jcing  this  burden,  to: 
ce  Officer  at  the 
to  Gary  Waxman 
ce  of  Management 
Bw  Executive  Office 
an,  DC  20503  within 
lotice. 
■» 

vinistrative  Support. 
d  7-24-91;  8:45  ami 


n  Collection 
ffice  of 
ludget  for 

■gency  Management 

I  submitted  to  the 
!nt  and  Budget  the 
m  collection 

ce  in  accordance 
Reduction  Act  (44 

3067-0120. 
tion  of  Coastal 
ct. 

II  of  the  Coastal 
ct.  Public  Law  97- 
Public  Law  101-591, 
National  Flood 
NFIP)  policies  for 

e  been  newly 
antially  improved 
stal  barriers  on  or 
(.  The  information 
if  the  Code  of 
S  71.4,  is  used  by 
that  a  building 
a  designated  coastal 
h  application  for 
ting  made,  is  neither 
substantial 


improvement,  and  is  therefore,  eligible 
for  NFIP  coverage. 

Type  of  Respondents:  Individuals  and 
households.  State  or  local  governments, 
farms,  businesses  or  other  for-profit, 
federal  agencies  or  employees,  non- 
profit institutions,  and  small  businesses 
or  organizations. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  75. 

Number  of  Respondents:  50. 

Estimated  Average  Burden  Hours  Per 
Response:  1.5  Hours. 

Frequency  of  Response:  One-time, 
upon  application  for  flood  insurance. . 

Copies  of  the  above  information 
collection  requirement  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Borror  (202)  646-2524,  500 
C  Street,  SW..  Washington.  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman 
(202)  395-7340,  Office  of  Management 
and  Budget.  3235  New  Executive  Office 
Building,  Washington,  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  July  5, 1991. 
Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
|FR  Doc.  91-17673  Filed  7-24-91;  8:45  am) 

BILLING  COCE  e71S-01-«i 


Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35). 

Type:  New  collection. 

Title:  Mortgage  Portfolio  Protection 
Program. 

Abstract:  The  Mortgage  Portfolio 
Protection  Program  (MPPP)  is  a 
mechanism  by  which  lending 
institutions,  mortgage  servicing 
companies  and  others  servicing 
mortgage  loan  portfolios  can  bring  their 
mortgage  loan  portfolios  into 
compliance  with  the  flood  insurance 
purchase  requirements  of  the  Flood 
Disaster  Protection  Act  of  1973. 
Implementation  of  the  various 
requirements  of  the  MPPP  should  result 
in  mortgagors,  following  receipt  of 
notification  of  the  need  for  flood 
insurance,  showing  evidence  of  such  a 


policy  or  purchasing  the  necessary 
coverage  through  their  local  insurance 
agent  or  appropriate  Write  Your  Own 
(WYO)  company.  It  is  intended  that 
flood  insurance  policies  be  written 
under  the  MPPP  only  as  a  last  resort, 
and  only  on  mortgages  whose 
mortgagors  have  failed  to  respond  to  the 
various  notifications  required  by  the 
program. 

Type  of  Respondents:  Individuals  or 
households,  State  or  local  governments, 
farms,  businesses  or  other  for-profit, 
federal  agencies  or  employees,  non- 
profit institutions,  and  small  businesses 
or  organizations. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  507,263 
Hours. 

Number  of  Respondents:  1.000,526. 

Estimated  Average  of  Recordkeeping 
and  Reporting  Burden  Hours  Per 
Response:  An  estimated  range  of  120- 
640  man  hours  for  WYO  companies  to 
set  up  an  initial  operation  under  the 
MPPP;  an  average  of  .5  hours  per  lender 
to  sign  an  agreement  with  a  WYO 
company  to  participate  in  the  program; 
an  average  of  .5  hours  per  WYO 
company  to  send  notices  to  each 
mortgagor  (3  notices  at  10  minutes  per 
notice);  and  an  average  of  .5  hours  for 
each  mortgagor  to  respond  to  the  notices 
and  ask  any  questions. 

Frequency  of  Response:  One-Time. 

Copies  of  the  above  information 
collection  requirement  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Borror  (202)  646-2624.  500 
C  Street.  SW.,  Washington,  DC  20472. 

A  small  number  of  insurance 
companies  were  contacted  to  get 
estimates  of  the  burden  imposed  by  the 
MPPP  guidelines.  Because  of  the 
absence  of  experience  by  the  WYO 
companies,  lenders,  and  mortgagors  in 
working  with  the  MPPP  guidelines,  these 
estimates  for  such  recordkeeping  and 
reporting  may  be  inaccurate;  therefore, 
public  comment  is  requested  to  assist 
FEMA  under  the  Paperwork  Reduction 
Act  in  accurately  estimating  the  burden 
of  this  information  collection. 
Specifically,  comments  are  requested  on 
(1)  predictions  from  the  insurance 
industry,  in  particular  the  WYO 
companies,  of  the  estimated  number  of 
companies  that  will  be  participating  in 
the  MPPP.  (2)  an  estimate  of  the  number 
of  policies  lenders  have  in  their 
portfolios  that  would  be  affected  by  the 
MPPP,  and  (3)  an  estimate  of  the  amount 
of  time  required  of  mortgagors  to 
respond  to  the  notices  they  receive. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  tot 


The  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Gary  Waxman 
(202)  395-7340,  Office  of  Management 
and  Budget.  3235  New  Executive  Office 
Building,  Washington.  DC  20503  within 
four  weeks  of  this  notice. 

Dated:  July  5. 1991. 
Wesley  C.  Moore, 

Director,  Office  of  Administrative  Support 
[FR  Doc.  91-17674  Filed  7-24-«l;  8:45  amj 
MLUNQ  coot  t/lS-OVM 


[FEMA-911-DR] 

Iowa;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AOENCV:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of  Iowa 

(FEMA-911-DR).  dated  July  12, 1991. 

and  related  determination. 

dates:  July  17, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  The  ndlice  of  a  major  disaster 
for  the  State  of  Iowa,  dated  July  12, 1991, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  12, 1991: 

The  counties  of  Black  Hawk,  Emmet 
Johnson,  and  Tama  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance] 
Grant  C.  Peterson, 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
[FR  Doc.  91-17676  Filed  7-24-91;  8:45  am) 

BILLMO  COOC  S7t»-02-ll 

(FEMA-911-0R] 

Iowa;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa 
(FEMA-911-DR),  dated  July  12, 1991. 
and  related  determination. 
DATES:  July  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 


Management  Agency,  Washington,  DC 
20472.  (202)  646-3614. 
NOTICE:  The  notice  of  major  disaster  for 
the  State  of  Iowa,  dated  July  12. 1991.  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  12, 1991: 

Cass  Coanty  for  Individual  Assistance  and 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Richard  W.  Krimm, 

Acting  Deputy  Associate  Director,  State  and 
Local  Programs  and  Support,  Federal 
Emergency  Management  Agency. 
(FR  Doc.  91-17677  Filed  7-24-91;  8:45  am) 
MLUNQ  coot  •71»-0>-« 


[FEMA-911-0R1 

Iowa;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Iowa  (FEMA- 
911-DR),  dated  July  12. 1991.  and  related 
determinations. 

DATES:  July  12. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  846-3814. 
NOTICE:  Notice  is  hereby  given  that,  in  a 
letter  dated  July  12. 1991.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Public  Law  93-288,  as  amended  by 
Public  Law  100-707),  as  follows: 

I  have  determined  that  the  damage  in  • 
certain  areas  of  the  State  of  Iowa,  resulting 
from  severe  storms  and  flooding  on  June  1-15, 
1991,  is  of  sufficient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  L  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Iowa. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  area.  Consistent  with  the 
requirement  that  Federal  assistance  l>e 
supplemental,  any  Federal  funds  provided 
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under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  order  12148, 1 
hereby  appoint  S.  Richard  Mellinger  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Iowa  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Bremer,  Butler,  Chickasaw, 
Clayton.  Fayette.  Marshall,  and  Story  for 
Individual  Assistance  and  Public  Assistance; 
and  Kossuth  County  for  Individual 
Assistance  Only. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Wallace  E.  Stickney, 

Director.  Federal  Emergency  Management 
Agency. 

(FR  Doc.  91-17678  Filed  7-24-91;  8:45  am) 

nUJIM  COOE  871t-03-M 
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[FEMA-906-DR] 

Mississippi;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


summary:  This  notice  amends  the  notice 
to  a  major  disaster  for  the  State  of 
Mississippi  (FEMA-906-DR).  dated  May 
17, 1991,  and  related  determinations. 
DATED:  July  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Mississippi,  dated  May 
17. 1991.  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  17. 1991: 

Alcom  County  for  Public  Assistance 
(previously  designated  for  Individual 
Assistance):  and  Benton  County  for 
Individual  Assistance  and  Public  Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Grant  C  Peterson, 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
[FR  Doc.  91-17679  Filed  7-24-91:  8:45  am] 

niXIfM  COOE  e71S-02-M 


[FEMA-910-DR] 

Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-910-DR),  dated  June 
21, 1991,  and  related  determinations. 
DATED:  July  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Tennessee,  dated  June 
21, 1991,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  21, 1991: 

Cheatham  County  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  no. 
83.516,  Disaster  Assistance.) 
Grant  C  Peterson, 

Associate  Director.  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Management  Agency. 
[FR  Doc.  91-17680  Filed  7-24-91;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Agreement(s)"Filed;  Maryland  Port 
Administration,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 


46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200550. 

Title:  Maryland  Port  Administration/ 
The  Terminal  Corporation  Marine 
Terminal  Agreement. 

Parties:  Maryland  Port  Administration 
(MPA)  The  Terminal  Corporation  (TTC). 

Synopsis:  The  Agreement,  filed  July 
17. 1991,  provides  TTC  with  the  lease  of 
a  certain  parcel  of  land  with  buildings 
and  improvements  situated  in  the  North 
Locust  Point  Marine  Terminal  for  a  term 
of  three  years.  TTC  will  pay  to  MPA  a 
monthly  rent  of  $2,261.67. 

Agreement  Nos. :  224-0041 77-007 
through  224-004177-017. 

Title:  Port  of  Seattle/Stevedoring 
Services  of  America  Terminal 
Agreement. 

Parties:  Port  of  Seattle  Stevedoring 
Services  of  America. 

Synopsis:  Agreement  Nos.  224- 
004177-007  through  224-004177-017 
provide  for:  Postponing  the  parties' 
rental  negotiation  and  renegotiation 
arbitration  dates  specified  in  paragraph 
3(c)  of  the  basic  agreement,  as  amended, 
to  allow  additional  time  to  conclude 
negotiations;  certain  interim  rental  rates 
to  continue  to  be  billed  pending 
agreement  upon  and  billing  of  the  new 
rental  rates;  the  effective  date  of  the 
renegotiated  rent  to  be  no  later  than 
January  1, 1990,  or  to  apply  retroactively 
(if  necessary)  to  January  1, 1990  as 
stipulated  in  the  agreement;  and,  certain 
interest  payments  to  apply  to  any 
underpayment  or  over-payment  of  the 
new  rent  for  the  period  beginning 
January  1. 1990,  until  the  renegotiated 
rental  rates  are  agreed  upon  and  paid. 
Dated:  )uly  19, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C  Polking, 
Secretary. 
[FR  Doc.  91-17660  Filed  7-24-91;  8:45  am] 
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[Docket  No.  91-31] 

Actions  To  Address  Adverse 
Conditions  Affecting  United  States 
Carriers  in  the  United  States/People's 
Republic  of  China  Trade;  Notice  and 
Order  of  Investigation 

Upon  publication  of  this  Notice  and 
Order  in  the  Federal  Register,  the  ^ 
Federal  Maritime  Commission 
("Commission")  initiates  an 
investigation  of  shipping  conditions  in 
the  United  States/People's  Republic  of 


China  Trade  ("U.S./PRCT1 
Trade")  under  the  Foreign  1 
Practices  Act  of  1988  ("FSP 
app.  1710a.  This  investigati 
determine  whether  conditit 
the  PRC  Trade  which  adve 
the  operations  of  United  St 
and  which  do  not  exist  for 
Repubhc  of  China  ("PRC) 
the  United  States  ("U.S."). 
On  January  29. 1991.  the 
issued  an  Order  directed  t( 
United  States  carriers  •  an 
carriers  *  which  serve  the  1 
Trade.  By  simultaneous  Fe 
Notice,  the  Commission  so 
relevant  information  from : 
persons.  These  actions  res 
allegations  and  informatioi 
available  to  the  Commissic 
five  subject  matter  areas  a 
commercial  operations  of  1 
in  the  PRC,  as  follows: 

1.  Full  branch  office  stot 
reported  that  U.S.  carriers' 
representative  offices  in  th 
precluded  from  condacting 
business  activities,  such  ai 
and  booking  cargo,  issuing 
lading,  collecting  freight  cl 
contracting  for  handling  ai 
services. 

2.  Recognition  of  carrier 
U.S.  carriers  allegedly  are 
from  assessing  their  lawfu 
and  from  effecting  rate  inc 
deemed  necessary  to  their 
operation  in  the  PRC  Trad 

3.  Port  service  issues.  It 
that  U.S.  carriers  are  not  p 
select,  own  or  operate  doc 
facilities  and  equipment,  o 
terminal  services,  and  thai 
are  charged  exorbitant  rat 
calls. 

4.  Intermodal  and  relate 
U.S.  carriers  allegedly  can 
operate  trucking  services, 
CFS  terminals,  conduct  Wi 
activities,  or  provide  servi 
dockside  agency. 

5.  "Doing  business" cosi 
alleged  that  U.S.  carriers  e 
disproportionately  high  ch 
course  of  their  business  o; 
the  PRC  or  are  assessed  d 
charges  vis-a-vis  PRC  can 

To  determine  the  accurc 
allegations  and  to  obtain  i 
relevant  information,  the  ( 
sought  evidence  regarding 
attempts  by  U.S.  carriers  t 
PRC  to  ease  these  restrict] 


I  American  President  Lines.  Ltc 
Land  Service.  Inc.  r'Sea-LaMf)- 

*  China  Ocean  Shipping  Co  ("( 
China  National  Foreign  Trade  Tii 
("SINOTRANS"). 
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46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  224-200550. 
Title:  Maryland  Port  Administration/ 
The  Terminal  Corporation  Marine 
Terminal  Agreement. 

Parties:  Maryland  Port  Administration 
(MPA)  The  Terminal  Corporation  (TTC). 

Synopsis:  The  Agreement,  filed  July 
17. 1991.  provides  TTC  with  the  lease  of 
a  certain  parcel  of  land  with  buildings 
and  improvements  situated  in  the  North 
Locust  Point  Marine  Terminal  for  a  term 
of  three  years.  TTC  will  pay  to  MPA  a 
monthly  rent  of  $2,261.67. 

Agree  wen  t  Nos. :  224-0041 77-007 
through  224-004177-017. 

Title:  Port  of  Seattle/Stevedoring 
Services  of  America  Terminal 
Agreement. 

Parties:  Port  of  Seattle  Stevedoring 
Services  of  America. 

Synopsis:  Agreement  Nos.  224- 
004177-007  through  224-004177-017 
provide  for:  Postponing  the  parties' 
rental  negotiation  and  renegotiation 
arbitration  dates  specified  in  paragraph 
3(c)  of  the  basic  agreement,  as  amended, 
to  allow  additional  time  to  conclude 
negotiations;  certain  interim  rental  rates 
to  continue  to  be  billed  pending 
agreement  upon  and  billing  of  the  new 
rental  rates;  the  effective  date  of  the 
renegotiated  rent  to  be  no  later  than 
January  1, 1990.  or  to  apply  retroactively 
(if  necessary)  to  January  1, 1990  as 
stipulated  in  the  agreement;  and.  certain 
interest  payments  to  apply  to  any 
underpayment  or  over-payment  of  the 
new  rent  for  the  period  beginning 
January  1. 1990.  until  the  renegotiated 
rental  rates  are  agreed  upon  and  paid. 
Dated:  July  19. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  91-17660  Filed  7-24-91;  8:45  am) 

BILLING  COOE  673IM>1-M 


(Docket  No.  91-31] 

Actions  To  Address  Adverse 
Conditions  Affecting  United  States 
Carriers  in  the  United  States/People's 
Republic  of  China  Trade;  Notice  and 
Order  of  Investigation 

Upon  publication  of  this  Notice  and 
Order  in  the  Federal  Register,  the 
Federal  Maritime  Commission 
("Commission")  initiates  an 
investigation  of  shipping  conditions  in 
the  United  States/People's  Republic  of 


China  Trade  ("U.S./PRC  Trade"  or  "PRO 
Trade")  under  the  Foreign  Shipping 
Practices  Act  of  1988  ("FSPA").  46  U.S.C. 
app.  1710a.  This  investigation  seeks  to 
determine  whether  conditions  exist  in 
the  PRC  Trade  which  adversely  affect 
the  operations  of  United  States  carriers 
and  which  do  not  exist  for  People's 
Republic  of  China  ("PRC)  carriers  in 
the  United  States  ("U.S."). 

On  January  29. 1991.  the  Commission 
issued  an  Order  directed  to  the  two 
United  States  carriers  '  and  two  PRC 
carriers  *  which  serve  the  U.S./PRC 
Trade.  By  simultaneous  Federal  Register 
Notice,  the  Commission  solicited 
relevant  information  from  interested 
persons.  These  actions  resulted  from 
allegations  and  information  made 
available  to  the  Commission  concerning 
five  subject  matter  areas  affecting 
commercial  operations  of  U.S.  carriers 
in  the  PRC,  as  follows: 

1.  Full  branch  office  status.  It  was 
reported  that  U.S.  carriers' 
representative  offices  in  the  PRC  are 
precluded  from  conducting  normal 
business  activities,  such  as  soliciting 
and  booking  cargo,  issuing  bills  of 
lading,  collecting  freight  charges,  and 
contracting  for  handling  and  ancillary 
services. 

2.  Recognition  of  carriers'  tarriffs. 
U.S.  carriers  allegedly  are  precluded 
from  assessing  their  lawful  tariff  rates, 
and  from  effecting  rate  increases 
deemed  necessary  to  their  efficient 
operation  in  the  PRC  Trade. 

3.  Port  service  issttes.  It  was  reported 
that  U.S.  carriers  are  not  permitted  to 
select,  own  or  operate  dockside 
facilities  and  equipment,  or  to  control 
terminal  services,  and  that  U.S.  carriers 
are  charged  exorbitant  rates  for  port 
calls. 

4.  Intermodal  and  related  services. 
U.S.  carriers  allegedly  cannot  own  or 
operate  trucking  services,  inland  CY  and 
CFS  terminals,  conduct  warehousing 
activities,  or  provide  services  as  a 
dockside  agency. 

5.  "Doing  business" costs.  It  was 
alleged  that  U.S.  carriers  are  assessed 
disproportionately  high  charges  in  the 
course  of  their  business  operations  in 
the  PRC  or  are  assessed  discriminatory 
charges  vis-a-vis  PRC  carriers. 

To  determine  the  accuracy  of  these 
allegations  and  to  obtain  additional 
relevant  information,  the  Commission 
sought  evidence  regarding,  inter  alia, 
attempts  by  U.S.  carriers  to  persuade  the 
PRC  to  ease  these  restrictive  practices 


and  the  PRC  responses  to  such  efforts; 
the  existence  and  fmancial  or 
operational  effect  of  any  disadvantage 
or  adversity  suffered  by  U.S.  carriers  as 
a  result  of  these  PRC  policies  or 
practices;  and  the  existence  or  lack  of 
comparable  restrictions  on  PRC  carriers 
in  their  activities  in  the  PRC  and  in  the 
United  States.  In  response  to  the  Order, 
affida\'its.  documents  and  memoranda 
were  submitted  by  the  named  PRC  and 
U.S.  carriers.*  Comments  responding  to 
the  Federal  Register  Notice  were 
submitted  by  the  Shipbuilders  Council  of 
America,  Craig  B.  Simonsen,  and  the 
Asia  North  American  Eastbound  Rate 
Agreement  ("ANERA"). 

These  responses  and  comments 
provided  substantial  information  with 
respect  to  the  issues  raised  in  the  Order. 
Based  on  a  review  of  that  information, 
the  following  summarizes  the  current 
status  of  PRC  restrictive  practices: 

Full  Branch  Office  Status 

1.  In  April  1986.  the  PRC  enacted  the 
Law  of  the  People's  Republic  of  China 
on  Wholly  Foreign-Owned  Enterprises. 
Article  5  of  the  Rules  for  the 
Implementation  of  the  Law  of  the 
People's  Republic  of  China  on  Wholly 
Foreign-Owned  Enterprises  restricts  the 
establishment  of  wholly  foreign-owned 
enterprises  in  the  businesses  of  traffic 
and  transportation. 

2.  As  a  result  of  the  law  on  wholly 
foreign-owned  enterprises  and  its 
related  rules,  the  only  two  means  by 
which  a  foreign  carrier  can  operate  in 
the  PRC  on  a  long  term  basis  are  (a)  the 
resident  representative  office  and  (b) 
Joint  ventures  between  foreign  carriers 
and  a  PRC  partner  operating  under  the 
supervision  of  PRC  authorities. 

3.  In  October  1980,  the  PRC  State 
Council  promulgated  Interim 
Regulations  of  the  People's  Republic  of 
China  Concerning  the  Control  of 
Resident  Offices  of  Foreign  Enterprises 
("Interim  Regulations").  Article  2  states 
that  no  foreign  enterprise  is  allowed  to 
start  business  activities  in  the  PRC 
unless  the  registration  procedure  is 
completed  and  approval  is  granted  by 
PRC  authorities.  Maritime  shipping 
operators  must  apply  to  the  PRC 
Ministry  of  Communications,  under 
Article  4  of  the  Interim  Regulations. 

4.  In  March  1963.  the  State 
Administration  for  Industry  and 
Commerce  promulgated  the  Procedures 
of  the  State  Administration  for  Industry 
and  Commerce  for  the  Registration  and 


■  American  Preiidsnt  Unet.  Ltd.  fAPLI  and  S«a- 
Land  Service.  Inc.  rSea-LaMT]. 

*  China  Ocean  Shipping  Co  ("COSCO ")  and 
China  National  Foreign  Trade  Tiansportatkm  Corp. 
("SINOTRANS"). 


•  APU  Saa-Land  and  COSCO  •obraittad  Ihek 
reaponse*  under  claim  of  confidentiality,  aa 
pemltted  under  46  CFR  Part  S88.  SINOTRANS 
lubmitted  a  iwo-page.  unverified  reapoBia  witfaeirt 
astertion  of  conTidential  treatnenL  COSCO 
tubtequently  withdrew  its  claim  of  confidentiality. 


Administration  of  Resident 
Representative  Offices  of  Foreign 
Enterprises  (the  "Procedures").  Article  3 
provides  that  resident  representative 
offices  of  foreign  enterprises  in  the  PRC 
shall  conduct  "indirect  business 
operations"  only. 

5.  Article  15  of  the  Procedures 
provides  that  the  State  Administration 
for  Industry  and  Commerce  may  assess 
a  penalty  of  not  more  than  20.000  yuan 
for  representative  offices  which  engage 
in  direct  business  operations. 

6.  In  July  1979,  the  National  People's 
Congress  of  the  PRC  promulgated  the 
Law  of  the  People's  RepubHc  of  China 
on  Joint  Ventures  Using  Chinese  and 
Foreign  Investment.  Article  1  of  the  law 
permits  foreign  companies  to  form  joint 
ventures  in  the  PRC  with  PRC 
companies.  Under  Article  3,  joint 
ventures  must  apply  to  the  Foreign 
Investment  Commission  of  the  People's 
Republic  of  China  for  authorization  of 
the  agreements  and  contracts  concluded 
between  the  parties.  The  joint  venture 
also  shall  register  with  the  State 
Administration  for  Industry  and 
Commerce  in  order  to  be  hcensed  prior 
to  operation. 

7.  Joint  ventures  must  be  managed  in 
cooperation  with  a  PRC  partner.  As  the 
PRC  company  remains  under  direct 
supervision  of  PRC  governmental 
authorities,  the  foreign  carrier's  control 
over  day-to-day  operations  of  the  joint 
venture  is  necessarily  restricted.  Article 
6  of  the  law  provides  that  the  chairman 
of  the  board  of  directors  of  the  joint 
venture  shall  be  appointed  by  the  PRC 
company. 

8.  As  a  result  of  PRC  restrictions  on 
the  activities  of  branch  offices,  U.S. 
carriers  must  employ  PRC-controUed 
agents  in  order  to  conduct  their  business 
activities,  such  as  signing  contracts, 
issuing  bills  of  lading  and  cargo 
reservation  documents,  and  collecting 
frei^t  charges.  The  only  PRC 
companies  providing  such  agency 
services  are  SINOTRANS  and  China 
Ocean  Shipping  Agency  ("raNAVICO"). 

9.  In  addition  to  its  status  as  ocean 
common  carrier  and  shipping  agent  in 
the  PRC  Trade,  SINOTRANS  is  a  PRC 
freight  forwarder  and  feeder  vessel 
operator.  SINOTRANS  is  subordinate  to 
the  Ministry  of  Foreign  Economic 
RelaUons  and  Trade.  PENAVICO  is  a 
subsidiary  of  COSCO,  which  is  a  direct 
competitor  of  the  U.S.  carriers. 
PENAVICO  is  subordinate  to  the 
Ministry  of  Conununications. 

la  U.S.  carriers  are  unable  to  dhectly 
control  carrier  costs  and  activities  in  the 
PRC  due  to  PRC  restrictions  on  direct 
business  operations.  As  a  result,  US. 
carriers  are  unable  to  control  tesuance 
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of  bills  of  lading  to  prevent  inaccurate  or 
improper  issuance  of  carrier  documents, 
and  are  subjected  to  limits  on  the  use  of 
U.S.  feeder  vessels  and  to  significantly 
higher  costs  of  utilizing  PRC  feeder 
vessels.  In  addition.  U.S.  carriers  are 
subjected  to  paying  charges  for  agency 
fees  and  services  which  are  significantly 
higher  than  the  costs  of  performing  their 
own  agency  and  documentation 
activities,  and  are  denied  the 
opportunity  to  develop  more  cost- 
efficient  options  for  performing  agency 
functions.  ^ 

11.  Similar  restrictions  on  branch 
office  activities  do  not  exist  for  PRC 
carriers  doing  business  in  the  United 
States. 

Recognition  of  Carriers'  Tariffs 

1.  In  May  1990.  the  PRC  Ministry  of 
Communications  enacted  the 
Regulations  Governing  the  Management 
of  International  Liner  Shipping  (the 
"Regulations").  Article  9  of  the 
Regulations  provides  that  all  agency 
work  for  international  shipping 
companies  shall  be  performed  by 
shipping  agencies  approved  by  the 
Ministry  of  Communications. 

2.  In  1990.  the  PRC  also  promulgated 
the  Provisions  on  the  Administration  of 
Shipping  Agencies  for  International 
Ocean  Going  Ships  (the  "Provisions"). 
Article  4  of  the  Provisions  provides  that 
only  those  shipping  agencies  approved 
by  the  Ministry  of  Communications  are 
permitted  to  engage  in  shipping  agency 
business  in  the  PRC.  As  the  only 
shipping  agencies  approved  in  the  PRC. 
PENAVICO  and  SINOTRANS  operate 
as  state  monopolies  under  PRC  law. 

3.  Article  8  of  the  Provisions  states 
that  the  Ministry  of  Communications 
can  define  the  scope  of  the  business  of  a 
shipping  agency.  Within  that  scope,  the 
functions  to  be  fulfilled  by  a  shipping 
agency  are: 

(1)  Attending  to  the  procedure  for 
ship's  entry  into  and  departure  from 
port.  Arranging  ship's  berthing  and 
loading/unloading; 

(2)  Arranging  custom  formalities  for 
ship,  cargo  and  container 

(3)  Arranging  forwarding, 
transshipment  and  multi-modal 
transportation  of  cargo  and  containen 

(4)  Signing  bills  of  lading,  contracts  of 
affreightment  and  despatch/demurrage 
agreements  when  authorized  by 
shipowner  or  master  of  a  ship; 

(5)  Attending  to  passenger's 
international  sea  passage; 

(6)  Canvassing  cargo  and  booking 
shipping  space  for  shippers; 

(7)  Arranging  for  maritime  salvage 
and  attending  to  cases  of  marine 
accident  and  claims; 
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(8)  Collectiixg  and  effecting  payment 
for  the  entrusting  party  and  settling  of 
accounts; 

(9)  Other  shipping  agency  business 
and  services. 

4.  COSCO  states  that,  of  the  above, 
only  tnose  functions  of  executing  carrier 
bills  of  lading  and  cargo  reservation 
documents,  and  collection  of  ocean 
freight  rates  and  charges  must  be 
performed  by  PRC  shipping  agents.  It 
appears,  however,  that  all  of  the  above 
functions  are  within  the  scope  of 
business  of  a  shipping  agency,  as 
defined  by  the  Ministry  of 
Communications,  and  U.S.  carrier 
principals  are  therefore  precluded  from 
conducting  such  activities. 

5.  Shipping  agencies  are  required  to  be 
a  "legal  person"  of  a  state-operated 
enterprise  of  the  People's  Republic  of 
China.  As  a  state-operated  enterprise 
under  PRC  law,  COSCO  can  establish, 
own  and  operate  subsidiaries  for  the 
performance  of  shipping  agency 
functions.  U.S.  carriers  must  contract 
with  PRC  companies  for  the 
performance  of  these  direct  business 
activities. 

6.  Article  12  of  the  Provisions  provides 
that  shipping  agencies  must  apply  the 
uniform  rates  for  dues  and  charges  set 
by  the  Ministry  of  Communications. 

7.  It  is  the  practice  of  SINOTRANS 
and  PENAVICO  that  U.S.  carriers' 
tariffs  be  maintained  at  a  level  no  higher 
than  those  published  by  the  Far  East 
Enterprising  Co.  (H.K.).  Ltd. 
("FARENCO").  FARENCO  acts  tis  the 
Hong  Kong  agent  for  SINOTRANS.  and 
is  believed  to  be  a  subsidiary  of 
SINOTRANS. 

8.  SINOTRANS  and  PENAVICO  use 
their  control  over  the  authenlicfition  of 
bills  of  lading  to  book  and  rate  cargo 
contrary  to  the  U.S.  carriers'  tariffs. 

9.  SINOTRANS  and  PENAVICO  use 
their  control  over  collection  of  ocean 
fi-eight  money  to  assess  and  collect 
freight  at  less  than  the  rates  and  charges 
established  by  the  U.S.  carriers  in  their 
tariffs.* 

10.  Similar  restrictions  on  recognition 
and  observance  of  carriers'  tariffs  in  the 
United  States/PRC  Trade  do  not  exist 
for  PRC  carriers  doing  business  in  the 
United  States. 


Port  Service  Issues  " 

(a)  Port  handling  charges: 

1.  In  December  1990,  the  PRC  State 
Council  promulgated  the  Rules  on 
Control  of  International  Ocean  Shipping 
of  Containers  (the  "Rules  on  Container 
Shipping").  Article  £0  of  the  Rules  on 
Container  Shipping  provides  that  fees 
for  ocean  shipping  of  international 
containers  and  other  fees  should  be 
charged  in  accordance  with  transport 
prices  and  rates  stipulated  by  the  PRC. 

2.  Article  32  of  the  Rules  on  Container 
Shipping  states  that  violations  of  the 
Rules  and  state  decrees  concerning 
transport  fees  are  subject  to  punishment 
by  PRC  authorities. 

3.  In  March  1990,  the  Ministry  of 
Communications  issued  Regulations 
Governing  Collection  of  Port  Dues  and 
Charges  on  Ocean  Going  Vessels 
Engaged  in  International  Trade  and  on 
Imported  or  Exported  Cargoes,  which 
publish  a  single  set  of  charges  for  the 
use  of  port,  terminal  or  other  facilities 
and  equipment  applicable  to  PRC  and 
foreign  carriers.  Nevertheless,  US. 
carriers  operating  their  own  feeder 
vessels  to  PRC  ports  are  assessed  higher 
charges  for  the  same  port  services  than 
PRC  carriers. 

4.  COSCO  states  that  the  higher  port 
charge  for  U.S.  feeder  vessels 
"compensates"  for  harbor  and  energy 
taxes  and  contributions.  However,  U.S. 
carriers  are  exem.pt  from  harbor  and 
energy  taxes  and  levies.under  PRC  law. 

5.  Port  charges  in  the  United  States 
are  not  comparable  to  PRC  port  charges 
inasmuch  as  U.S.  port  charges  are  not 
based  on  the  flag  of  the  vessel  being 
served. 

(b)  Feeder  service: 

6.  SINOTRANS.  COSCO  and  other 
PRC  vessel  operators  provide  feeder 
vessel  service  between  Hong  Kong  and 
the  PRC  ports  of  Dalian,  Qinhuangdao. 
Xingang.  Shanghai.  Zhangjiagang. 
Ninbo.  Qingdao.  Fuzhou.  Nantong,  and 
Nanjing.  PRC  carriers  do  not  provide 


♦  Section  10(a)(1)  of  the  ShippLig  Act  of  1084.  46 
use.  app.  f  1709(h)(1),  make*  it  a  prohibited  act 
for  any  person  to  obtain  or  attempt  to  obt;iin  ocean 
transportation  for  property  at  less  than  the  rates  or 
charges  that  would  otherwise  be  applicable,  the 
Commissiun  does  not  intend,  however,  to  address 
questions  of  possible  Shipping  Act  violations  by 
these  PRC  shipping  agents  on  behalf  of  PRC 
shippers  in  the  context  of  the  current  FSPA 
proceeding. 


•  The  Commission's  Order  of  |anuary  29. 1991 
sought,  intgralio,  information  concerning  the 
existence  and  affect  of  PRC  Ih  ws  restricting  the 
ownership  and  operation  of  dockside  terminals  and 
terminal  handing  equipment.  Review  of  the 
carriers'  responses  lo  the  Order  confirms  the 
existence  of  PRC  laws,  rules  and  regulations 
restricting  the  establishment  of  terminals  in  the  PRC 
by  wholly  fofeign-owned  enterprises.  The  U.S. 
carriers  make  the  point,  however,  that  elimination 
of  other  major  trade  restriclions  facing  the  U.S. 
carriers  jre  seminal  to  their  decisions  to  construct 
or  operate  PRC  terminals.  Accordingly,  the 
Commission  has  determined  not  to  address  this 
latter  issue  in  the  present  FSPA  proceeding.  The 
Conurission  will  consider  Inking  action  under  the 
FSPA  or  Section  19  of  the  Merchant  Marine  Act. 
1920.  46  use.  app.  {  878,  should  it  later  appear  that 
PRC  restrictions  on  terminals  and  terminal 
equipment  are  adversely  affecting  U.S.  carriers. 


feeder  service  between  Hon, 
the  PRC  ports  of  Xiamen,  Ch 
Whampoa.  U.S.  feeder  servi 
between  the  latter  ports. 

7.  SINOTRANS  and  PEN/ 
through  their  control  of  carg 
reservation  and  issuance  of 
lading,  deny  export  cargo  to 
vessels,  thereby  denying  U.J 
feeder  vessels  the  opportuni 
PRC  ports  other  than  Xiame 
and  Whampoa. 

8.  SINOTRANS  and  PEN/ 
assess  U.S.  carriers  charges 
PRC  feeder  vessels  which  ai 
significantly  higher  than  wo 
costs  of  furnishing  the  same 
U.S.  feeder  vessel. 

9.  U.S.  laws  do  not  impost 
on  the  ability  of  PRC  carrier 
operate  feeder  services  betv 
and  foreign  ports  comparab 
restrictions  on  U.S.  carriers. 

Intermodal  and  Related  Ser 

1.  PRC  laws  restrict  U.S.  t 
ownership  and  operation  of 
services  for  intermodal  tran 
own  containers,  (b)  inland  C 
terminals,  and  (c)  related  w 
activities. 

2.  Article  7  of  the  Rules  oi 
International  Ocean  Shippii 
Containers  provides  that  pri 
transshipment  and  transpor 
must  be  examined  and  ratif 
provincial,  autonomous  regi 
municipal  transport  govemi 
authorities. 

3.  As  a  state-operated  enl 
under  PRC  law.  COSCO  cai 
own  and  operate  subsidiarii 
performance  of  inland  termj 
and  warehousing  operation; 

4.  U.S.  carriers  must  conti 
PRC  companies  for  the  perf 
these  business  activities.  Ai 
U.S.  carriers  are  subjected  t 
such  services  which  are  sigi 
higher  than  the  costs  of  perl 
own  trucking.  CY.  CFS  and 
warehousing  activities,  and 
the  opportunity  to  develop  i 
efficient  options  for  perfom 
business  activities. 

5.  Sea-Land  applied  to  PF 
for  a  trucking  license  on  bel 
Trucking  Limited,  a  subsidi; 
Land,  to  permit  it  to  operate 
Guangdong  and  Fujian  pro\ 
adjacent  to  Hong  Kong.  No 
been  provided  to  the  applic 
authorities. 

6.  U.S.  laws  do  not  restric 
carriers  from  owning  or  ope 
trucking  services  or  inland 
facilities. 
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Port  Sen'ice  Issues  " 

(a)  Port  handling  charges: 

1.  In  December  1990,  the  PRC  State 
Council  promulgated  the  Rules  on 
Control  of  International  Ocean  Shipping 
of  Containers  (the  "Rules  on  Container 
Shipping").  Article  £0  of  the  Rules  on 
Container  Shipping  provides  that  fees 
for  ocean  shipping  of  international 
containers  and  other  fees  should  be 
charged  in  accordance  with  transport 
prices  and  rates  stipulated  by  the  PRC. 

2.  Article  32  of  the  Rules  on  Container 
Shipping  states  that  violations  of  the 
Rules  and  state  decrees  concerning 
transport  fees  are  subject  to  punishment 
by  PRC  authorities. 

3.  In  March  1990,  the  Ministry  of 
Communications  issued  Regulations 
Governing  Collection  of  Port  Dues  and 
Charges  on  Ocean  Going  Vessels 
Engaged  in  International  Trade  and  on 
Imported  or  Exported  Cargoes,  which 
publish  a  single  set  of  charges  for  the 
use  of  port,  terminal  or  other  facilities 
and  equipment  applicable  to  PRC  and 
foreign  carriers.  Nevertheless,  US. 
carriers  operating  their  own  feeder 
vessels  to  PRC  ports  are  assessed  higher 
charges  for  the  same  port  services  than 
PRC  carriers. 

4.  COSCO  states  that  the  higher  port 
charge  for  U.S.  feeder  vessels 
"compensates"  for  harbor  and  energy 
taxes  and  contributions.  However,  U.S. 
carriers  are  exem.pt  from  harbor  and 
energy  taxes  and  levies.under  PRC  law. 

5.  Port  charges  in  the  United  States 
are  not  comparable  to  PRC  port  charges 
inasmuch  as  U.S.  port  charges  are  not 
based  on  the  flag  of  the  vessel  being 
served. 

(bj  Feeder  service: 

6.  SINOTRANS.  COSCO  and  other 
PRC  vessel  operators  provide  feeder 
vessel  service  between  Hong  Kong  and 
the  PRC  ports  of  Dalian,  Qinhuangdao, 
Xingang,  Shanghai,  Zhangjiagang, 
Ninbo,  Qingdao,  Fuzhou,  Nantong,  and 
Nanjing.  PRC  carriers  do  not  provide 


•  The  Commission's  Order  of  lunuary  29. 1991 
sought,  mtgralia.  information  concerning  'he 
existence  and  affect  of  PRC  Ihws  restricting  the 
ownership  and  operation  of  dockside  terminals  and 
terminal  handling  equipment.  Review  of  the 
carriers'  responses  to  the  Order  conHrms  the 
existence  of  PRC  laws,  rules  and  regulations 
restricting  the  establishment  of  terminals  in  the  PRC 
by  wholly  fOfeign-owned  enterprises.  The  U.S. 
carriers  make  the  point,  however,  that  elimination 
of  other  major  trade  resfriclions  facing  the  U.S. 
carriers  are  seminal  to  their  decisions  to  construct 
or  operate  PRC  terminals.  Accordingly,  the 
Commission  has  determined  not  to  address  this 
latter  issue  in  the  present  FSPA  proceeding.  The 
Comirission  will  consider  taking  action  under  the 
FSPA  or  Section  19  of  the  Merchant  Marine  Act. 
1920.  46  use.  app.  I  876.  should  it  later  appear  that 
PRC  restrictions  on  terminals  and  terminal 
equipment  are  adversely  affecting  U.S.  carriers. 


feeder  service  between  Hong  Kong  and 
the  PRC  ports  of  Xiamen,  Chiwan  and 
Whampoa.  U.S.  feeder  services  operate 
between  the  latter  ports. 

7.  SINOTRANS  and  PENAVICO. 
through  their  control  of  c^rgo 
reservation  and  issuance  of  bills  of 
lading,  deny  export  cargo  to  U.S.  feeder 
vessels,  thereby  denying  U.S.  carriers' 
feeder  vessels  the  opportunity  to  serve 
PRC  ports  other  than  Xiamen.  Chiwan 
and  Whampoa. 

8.  SINOTRANS  and  PENAVICO  ' 
assess  U.S.  carriers  charges  for  utilizing 
PRC  feeder  vessels  which  are 
significantly  higher  than  would  be  the 
costs  of  furnishing  the  same  service  by 
U.S.  feeder  vessel. 

9.  U.S.  laws  do  not  impose  restrictions 
on  the  ability  of  PRC  carriers  to  own  or 
operate  feeder  services  between  U.S. 
and  foreign  ports  comparable  to  PRC 
restrictions  on  U.S.  carriers. 

Intermodal  and  Related  Services 

1.  PRC  laws  restrict  U.S.  carriers  from 
ownership  and  operation  of  (a)  trucking 
services  for  intermodal  transport  of  their 
own  containers,  (b)  inland  CY  and  CFS 
terminals,  and  (c)  related  warehousing 
activities. 

2.  Article  7  of  the  Rules  on  Control  of 
International  Ocean  Shipping  of 
Containers  provides  that  proposals  for 
transshipment  and  transport  stations 
must  be  examined  and  ratiBed  by 
provincial,  autonomous  regional,  or 
municipal  transport  governing 
authorities. 

3.  At  a  state-operated  enter^mse 
under  PRC  law.  COSCO  can  establish, 
own  and  operate  subsidiaries  for  the 
performance  of  inland  terminal  CY.  CFS 
and  warehousing  operations. 

4.  U.S.  carriers  must  contract  with 
PRC  companies  for  the  performance  of 
these  business  activities.  As  a  result, 
U.S.  carriers  are  subjected  to  charges  for 
such  services  which  are  significantly 
higher  than  the  costs  of  performing  their 
own  trucking.  CY,  CFS  and  related 
warehousing  activities,  and  are  denied 
the  opportunity  to  develop  more  cost- 
efHcient  options  for  performing  these 
business  activities. 

5.  Sea-Land  applied  to  PRC  authorities 
for  a  trucking  license  on  behalf  of  Orient 
Trucking  Limited,  a  subsidiary  of  Sea- 
Land,  to  permit  it  to  operate  within 
Guangdong  and  Fujian  provinces, 
adjacent  to  Hong  Kong.  No  response  has 
been  provided  to  the  application  by  PRC 
authorities. 

6.  U.S.  laws  do  not  restrict  PRC 
carriers  from  owning  or  operating 
trucking  services  or  inland  terminal 
facilities. 


"Doing  Business  "  Costs 

1.  SLNOTRANS  and  PENAVICO 

utilize  their  monopoly  control  over 
shipping  agency  functions  in  the  PRC  to 
assess  charges  which,  for  U.S.  carriers, 
are  excessively  high  or  discriminatorily 
applied  vis-a-vis  PRC  carriers.  U.S. 
carriers  are  denied  the  opportunity  to 
develop  more  cost-efficient  options  for 
performing  agency  functions. 

2.  Among  the  excessive  charges 
imposed  by  PRC  agents  on  U.S.  carriers 
are  cargo  "stuffing  charges",  loading 
incentives  to  achieve  higher  container 
capacity  utilization,  booking 
commissions,  and  documentation  costs. 

3.  U.S.  laws  do  not  restrict  PRC 
carriers  from  contracting  for  shipping 
agency  functions,  or  from  performing 
agency  and  documentation  services  with 
respect  to  the  PRC  carrier's  owm  cargo. 
Based  on  all  the  foregoing  information,  it 
appears  that  the  practices  of  the  PRC  . 
Government,  PRC  carriers  and  persons 
in  the  PRC  providing  maritime-related 
services  result  in  the  existence  of 
conditions  that  adversely  affect  the 
operations  of  U.S  carriers  in  the  U.S. 
oceanbome  trade  and  that  such 
conditions  do  not  exist  for  PRC  carriers 
in  the  United  States. 

Accordingly,  the  Commission 
institutes  this  investigation  under  the 
FSPA  to  determine  whether  U.S.  carriers 
have  been  or  will  be  adversely  affected 
by  the  PRC  laws,  practices  and  policies 
described  above,  whether  remedial 
action  is  required,  and,  if  so.  what  those 
remedies  should  be. 

In  particular,  the  Commission  directs 
the  parties  to  address  the  ^e  mafor 
issues  as  more  fully  described  above:  (1) 
Full  branch  office  status;  (2)  Recognition 
of  carriers*  tariffs;  (3)  Port  service  issues; 
(4]  Intermodal  and  related  services;  and 
(5)  "Doing  business"  costs.  Additional 
factual  issues  that  are  believed  to  be 
relevant  to  the  Commission's 
examination  of  these  PRC  practices 
under  the  standards  of  the  FSPA  may  be 
raised  by  any  party  as  well.  When  facts 
are  asserted,  those  facts  should  be  set 
forth  in  detail  in  affidavits  of 
knowledgeable  persons  and  should 
include  any  documentary  evidence  in 
support  of  such  affidavits. 

Proceedings  under  the  FSPA  are 
conducted  within  the  framework  of 
statutorily-imposed  deadlines.  Once 
initiated,  the  Commission  must  complete 
an  investigation  and  render  a  decision 
within  120  days  unless  certain  factors 
warrant  a  90-day  extension.  Because  of 
these  time  constraints,  the  proceeding 
will  be  limited  to  two  rounds  of 
simultaneous  submisaions  by  all  parties. 
There  will  be  an  initial  flling  and  a  reply 
filing.  Moreover,  because  of  the  time 


constraints,  the  proceeding  will  be 
conducted  on  the  basis  of  written 
submissions  only,  without  oral 
evidentiary  hearings  and  without 
discovery.  Any  motions  filed  will  not 
alter  the  deadlines  established  by  the 
procedural  schedule  set  forth  below.  In 
its  discretion,  the  Commission  may 
withhold  ruling  on  such  motions  until  a 
final  order. 

Any  person  seeking  to  participate  as 
an  intervener  must  file  its  submissions 
in  accordance  with  the  procedural 
schedule  established  below.  Moreover, 
any  person  interested  in  participating  as 
an  intervenor  must  file  a  notice  of 
intention  to  intervene  with  the 
Commission's  Secretary  and  serve  such 
notice  on  all  parties.  The  purpose  of  this 
notice  is  to  ensure  that  intervenors  will 
be  served  by  all  participating  parties. 
The  filing  of  a  notice  of  intention  to 
intervene,  however,  does  not  obligate  a 
party  to  file  a  written  affidavit  or 
memorandum. 

Now  therefore,  it  is  ordered,  That 
pursuant  to  section  10002(b)  of  the 
Foreign  Shipping  Practices  Act  of  1988, 
the  Commission  hereby  initiates  an 
investigation  to  determine  whether  any 
laws,  rules,  regulations,  poHcies  or 
practices  of  the  PRC  Government,  or  any 
practices  of  PRC  carriers  or  other 
persons  providing  maritime  or  maritime- 
related  services  in  the  PRC  result  in  the 
existence  of  conditions  that  adversely 
affect  U.S.  carriers  and  do  not  exist  for 
PRC  carriers  in  the  United  States  and,  if 
such  adverse  conditions  are  foiuid  to 
exist  what  shall  be  an  appropriate 
remedy  or  remedies; 

It  is  further  ordered.  That  China 
Ocean  Shipping  Company  and  China 
National  Foreign  Trade  Transportation 
Corp.  are  each  named  PRC  carrier 
parties  in  this  proceeding; 

//  is  further  ordered.  That  American 
President  Lines,  Ltd.  and  Sea-Land 
Service,  Inc.  are  each  named  United 
States  carrier  parties  in  this  proceeding; 

It  is  further  ordered,  That  the 
Commission's  Bureau  of  Hearing 
Counsel  is  made  a  party  to  this 
proceeding; 

//  is  further  ordered.  That  any  person 
interested  in  participating  in  this 
proceeding  shall  file  a  notice  of 
intention  to  participate  as  an  intervenor 
wnth  the  Commission's  Secretary  by 
August  14, 1991; 

It  is  further  ordered  That  such 
interested  persons  shall  participate  in 
this  proceeding  in  accordance  wftfi  the 
filing  schedule  set  forth  below; 

//  is  further  ordered,  That  the 
proceeding  shall  include  oral  argmnent 
in  the  discretion  of  the  Commission; 
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//  is  further  ordered,  That  this 
proceeding  is  limited  to  the  submission 
of  affidavits  of  fact  and  memoranda  of 
law; 

It  is  further  ordered.  That  the 
responses  to  the  Commission's  January 
29. 1991  Order  tliat  were  filed  by  the  two 
U.S.  carrier  parties  and  the  two  PRC 
carrier  parties  and  all  comments  filed  in 
response  to  the  simultaneous  Federal 
Register  notice  shall  be  made  part  of  the 
record  herein.  If  any  party  wishes  a 
portion  of  those  prior  responses  to  be 
protected  from  public  disclosure,  that 
party  shall  file  a  motion  requesting  such 
protection  by  August  5, 1991  and  shall 
identify  the  specific  portions  for  which 
such  protection  is  sought,  and  shall 
explain  in  detail  why  such  protection  is 
necessary; 

It  is  further  ordered.  That  this  notice 
and  Order  of  Investigation  be  published 
in  the  Federal  Register,  and  that  a  copy 
thereof  be  served  upon  the  PRC  carrier 
parties  and  the  United  States  carrier 
parties; 

//  is  further  ordered.  That  this 
proceeding  shall  be  conducted  in 
accordance  with  the  Commission's 
Rules  in  46  CFR  part  588; 

//  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be  filed 
in  accordance  with  Rule  118  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  46  CFR  502.118.  as  well  as 
being  mailed  directly  to  ail  parties  of 
record; 

//  is  further  ordered.  That  all  initial 
affidavits  and  memoranda  of  law  shall 
be  filed  no  later  than  August  28, 1991; 

It  is  further  ordered.  That  all  reply 
affidavits  and  memoranda  of  law  shall 
be  filed  no  later  than  September  24. 
1991:  and 

Finally,  it  is  ordered.  That  pursuant  to 
the  terms  of  the  Foreign  Shipping 
Practices  Act  of  1988  and  the 
Commission's  Rules  in  Part  588.  a 
decision  by  the  Commission  in  this 
proceeding  shall  be  issued  by  November 
22.1991. 

By  the  Commission. 
Joseph  C  Polking. 
Secretary. 
[FR  Doc.  91-17718  Filed  7-24-91;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Information  Collection  Activities  Under 
Office  of  Management  and  Budget 
Review 

agency:  Federal  Supply  Service  (FBP), 
CiSA. 


summary:  The  CSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OME)  to 
renew  expiring  information  collection 
3090-0014.  Transfer  Order  Surplus 
Personal  Property/Continuation  Sheet. 
The  form  is  used  by  nonprofit  agencies 
to  request  donations  of  surplus  property. 
ADDRESSES:  Send  comments  to  Bruce 
McConnell,  CSA  Desk  Officer,  room 
3235.  NEOB.  Washington.  DC  20503,  and 
to  Mary  L  Cunningham,  CSA  Clearance 
Officer.  General  Services 
Administration  (CAIR).  18th  &  F  Street 
NW.,  Washington.  DC  20405. 

Annual  Reporting  Burden: 

Respondents:  50,000;  annual 
responses:  1;  average  hours  per 
response:  0.30:  burden  hours:  15.000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  L.  Harris,  (703)  557-1234.  Copy 
of  Proposal:  May  be  obtained  from  the 
Informahon  Collection  Management 
Branch  (CAIR),  7102.  GSA  Building.  18th 
&  F  Street  NW..  Washington,  DC  20405. 
by  telephoning  (202)  501-2691.  or  by 
faxing  your  request  to  (202)  501-2727. 
DATES:  July  15. 1991. 
Emily  C  Karam, 

Di.-ector.  Information  Management  Division. 
[FR  Doc.  91-17653  Filed  7-24-91;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AMD 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Availability  of  Funds  for  Grants  for 
Native  Hawaiian  Heaitti  Centers 

agency:  Health  Resources  and  Services 

Administration. 

action:  Notice  of  available  funds. 


summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of 
approximately  $2.3  million  in  fiscal  year 
(FY)  1991  for  grants  to  qualified  entities, 
including  Native  Hawaiian  Health 
Centers.  Native  Hawaiian  CT^anizations. 
or  public  or  nonprofit  private  health 
entities  to  provide  comprehensive  health 
promotion,  disease  prevention,  and 
primary  health  services  to  Native 
Hawaiians.  These  grants  will  be 
awarded  under  the  provisions  of  Public 
Law  100-579.  The  Native  Hawaiian 
Health  Care  Act  of  1988.  Up  to  nine 
grants  may  be  awarded  at  a  funding 
level  ranging  from  $250,000  to  $600,000 
annually  depending  on  the  number  of 
persons  targeted  to  be  reached  by  the 
programs  and  the  comprehensiveness  of 


the  programs.  The  project  period  will  be 
for  three  years. 

The  entities  to  whom  grants  may  be 
awarded  are  as  follows: 

(1)  Two  entities  serving  individuals  on 
Kaua'i,  from  which  individuals  on 
Ni'ihau  shall  also  be  served; 

(2)  Two  entities  serving  individuals  on 
O'ahu; 

(3)  One  entity  serving  individuals  on 
Moloka'i,  from  which  individuals  on 
Lana'i  shall  also  be  served; 

(4)  Two  entities  serving  individuals  on 
Maui; 

(5)  Two  entities  serving  individuals  on 
Hawai'i. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  program  is  related  to 
the  priority  area  of  Clinical  Preventive 
Services  and  Educational  Community- 
Based  Programs.  Potential  applicants 
may  obtain  a  copy  of  Healthy  People 
2000  (Full  Report:  Stock  No.  017-001- 
00474-0)  or  Healthy  People  2000 
(Summary  Report:  Slock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents.  Government  Printing  Office, 
Washington.  DC  20402-9325  (telephone 
202  783-3238). 

addresses:  Application  kits  (Form  PHS 
5161-1,  as  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0937-0189).  may  be  obtained 
from  and  completed  applications  should 
be  mailed  to:  Ms.  Linda  Gish.  Grants 
Management  Officer  (GMO),  Office  of 
Grants  Management.  Region  IX-PHS,  50 
United  Nations  Plaza.  San  Francisco. 
California  94102.  The  GMO  can  also 
provide  assistance  on  business 
management  issues. 

DUE  DATE:  The  deadline  date  for  receipt 
of  applications  by  the  GMO  will  be 
August  28, 19S1.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either:  (1)  Received  on  or  before 
the  deadline  date;  or  (2)  postmarked  on 
or  before  the  deadline  date  and  received 
in  time  for  submission  to  the  review 
committee.  A  legibly  dated  receipt  from 
a  commercial  cerrier  or  U.S.  Postal 
Sen  ice  will  be  accepted  as  proof  of 
timely  mailing.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proofs  of  timely  mailing.  Applications 
that  do  not  meet  the  deadline  date  will 
not  be  considered -for  funding  and  will 
be  returned  to  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  program  inforrilation  and 
technical  assistance  please  contact  Mr. 
David  Callagy.  U.S.  Public  Health 
Service  representative  in  Hawaii. 


University  of  Hawaii,  Scho 
Health,  1960  East- West  Rot 
Hawaii  96822.  His  telephon 
(808)  956-8914. 
EUGISLC  APPUCANTS:  An  ei 
to  apply  if  it  is  (1)  A  Native 
health  center;  (2)  a  native  I 
organization;  or  (3)  a  publu 
private  health  provider. 

Native  Hawaiian  health 
entities  which  (1)  are  orgar 
the  laws  of  the  State  oi  Ha 
provide  or  arrange  for  heal 
services  through  pracbtion 
by  the  State  of  Hawaii,  wh 
requirements  are  applicabl 
pubHc  or  nonprofit  private 
(4)  have  Native  Hawaiian  1 
practitioners  significantly  j 
in  the  planning,  manageme 
monitoring,  and  evaluation 
services. 

Native  Hawaiian  organi: 
entities  which  (1)  Serve  the 
Native  Hawaiians;  (2)  are  ( 
by  Papa  Ola  Lokahi  for  ^e 
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authorized  under  the  Nativ 
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of  the  contracts  the  organic 
into  with,  or  grants  the  org; 
receive  from,  the  Secretary 
Native  Hawaiian  Health  C 
have  Native  Hawaiian  hea 
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in  the  planning,  manageme 
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services;  and  (4)  are  public 
private  entities. 

Note:  The  term  "Papa  Ola  L 
an  organization  composed  of  i 
Office  of  Hawaiian  Affairs  of 
Hawaii;  Alu  Like  Inc.;  the  Unii 
Hawaii;  and  the  Office  of  Haw 
the  Hawaii  State  Department  i 
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the  programs.  The  project  period  will  be 
for  three  years. 

The  entities  to  whom  grants  may  be 
awarded  are  as  follows: 

(1)  Two  entities  serving  individuals  on 
Kaua'i,  from  which  individuals  on 
Ni'ihau  shall  also  be  served: 

(2)  Two  entities  serving  individuals  on 
O'ahu; 

(3)  One  entity  serving  individuals  on 
Moloka'i,  from  which  individuals  on 
Lana'i  shall  also  be  served; 

(4)  Two  entities  serving  individuals  on 
Maui; 

(5)  Two  entities  serving  individuals  on 
Hawai'i. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-Ied  national  activity  for  setting 
priority  areas.  This  program  is  related  to 
the  priority  area  of  Clinical  Preventive 
Services  and  Educational  Community- 
Based  Programs.  Potential  applicants 
may  obtain  a  copy  of  Healthy  People 
2000  (Full  Report:  Stock  No.  017-001- 
00474-0)  or  Healthy  People  2000 
(Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing  Office. 
Washington.  DC  20402-9325  (telephone 
202  78a-3238). 

addresses:  Application  kits  (Form  PHS 
5161-1,  as  approved  by  t^.e  Office  of 
Management  and  Budget  under  control 
number  0937-0189),  may  be  obtained 
from  and  completed  applications  should 
be  mailed  to:  Ms.  Linda  Gash,  Grants 
Management  Officer  (GMO),  Office  of 
Grants  Management,  Region  IX-PHS,  50 
United  Nations  Plaza,  San  Francisco, 
California  94102.  The  GMO  can  also 
provide  assistance  on  business 
management  issues. 

DUE  date:  The  deadline  date  for  receipt 
of  applications  by  the  GMO  will  be 
August  28, 19S1.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either:  (1)  Received  on  or  before 
the  deadline  date;  or  (2)  postmarked  on 
or  before  the  deadline  date  and  received 
in  time  for  submission  to  the  review 
committee.  A  legibly  dated  receipt  from 
a  commercial  carrier  or  U.S.  Postal 
Ser\ice  will  be  accepted  as  proof  of 
timely  mailing.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proofs  of  timely  mailing.  Applications 
that  do  not  meet  the  deadline  date  will 
not  be  considered -for  funding  and  will 
be  returned  to  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  program  inforrilation  and 
technical  assistance  please  contact  Mr. 
David  Callagy,  U.S.  Public  Health 
Service  representative  in  Hawaii, 


University  of  Hawaii.  School  of  Public 
Health,  1960  East- West  Road.  Honohdu. 
Hawaii  96822.  His  telephone  number  is 
(808)  956-8914. 

EUGISLC  APPUCANTS:  An  entity  qualifies 
to  apply  if  it  is  (1)  A  Native  Hawaiian 
health  center;  (2)  a  native  Hawaiian 
organization;  or  (3)  a  public  or  nonprofit 
private  health  provider. 

Native  Hawaiian  health  centers  are 
entities  which  (1)  are  organized  tinder 
the  laws  of  the  State  oi  Hawaii;  (2) 
provide  or  arrange  for  health  care 
services  through  practitioners  licensed 
by  the  State  of  Hawaii,  where  licensure 
requirements  are  applicable;  (3)  are 
pubHc  or  nonprofit  private  entities;  and 
(4)  have  Native  Hawaiian  health 
practitioners  significantly  participating 
in  the  planning,  management, 
monitoring,  and  evaluation  of  health 
services. 

Native  Hawaiian  organizations  are 
entities  which  (1)  Serve  the  interests  of 
Native  Hawaiians;  (2)  are  (a)  recongized 
by  Papa  Ola  Lokahi  for  ^e  purpose  of 
planning,  conducting,  or  administering 
programs  (or  portions  of  programs) 
authorized  under  the  Native  Hawaiian 
Health  Care  Act  of  1988  for  the  benefit 
of  Native  Hawaiians.  and  (b)  certified 
by  Papa  Ola  Lokahi  as  having  the 
qualifications  and  capacity  to  provide 
the  services,  and  meet  the  requirements 
of  the  contracts  the  organizations  enter 
into  with,  or  grants  the  organizations 
receive  from,  the  Secretary  under  the 
Native  Hawaiian  Health  Care  Act;  (3) 
have  Native  Hawaiian  health 
practitioners  significantly  participating 
in  the  planning,  management, 
monitoring,  and  evaluation  of  the  health 
services;  and  (4)  are  public  or  nonprofit 
private  entities. 

Note:  The  term  "Papa  Ola  Lokahi"  means 
an  organization  composed  of  E  Ola  Mau;  the 
Office  of  Hawaiian  Affairs  of  the  State  of 
Hawaii;  Alu  Like  Inc.;  the  University  of 
Hawaii;  and  the  Office  of  Hawaiian  Health  of 
the  Hawaii  State  Department  of  Healtli. 

SUPPUMENTARY  INFORMATION:  Funding 

under  this  grant  program  is  intended  to 
elevate  the  health  status  of  Native 
Hawaiians  living  in  Hawaii  by  providing 
primary  health  care  and  health 
education  to  create  changes  within  the 
health  care  system  that  will  address  the 
health  needs  of  the  Native  Hawanans. 
The  services  of  these  programs  will  be 
developed  around  outreach  and  referral 
components  and  will  attempt  to 
integrate  tarditional  health  healer 
concepts  with  western  medicine  so  that 
existing  barriers  to  health  care  can  be 
removed.  It  is  anticipated  that  the 
primary  care  and  health  promotion  and 
disease  prevention  components  will  be 


integrated  into  one  system  of  care  and 
that  the  existing  health  resources  of  the 
community  will  be  used  to  the  greatest 
extent  possible. 

PROJECT  REQUIREMENTS:  Recipients  of 
funds  ander  the  Native  Hawaiian  Heahh 
Centers  program  are  required  to  provide 
the  following  services: 

(1)  Outreach  services  to  inform  Native 
Hawaiians  of  the  availability  of  health 
services; 

(2)  Education  in  health  promotion  and 
disease  prevention  of  the  Native 
Hawaiian  population  by  (wherever 
possible)  Native  Hawaiian  health  care 
practitioners,  conmiunity  outreach 
workers,  counselors,  and  cultural 
educators; 

(3)  Services  of  physiciEms.  physicians' 
assistants,  or  nursse  practitioners; 

(4)  ImmimizatioDs; 

(5)  Prevention  and  control  of  diabetes, 
high  blood  pressure,  and  otitis  media; 

(6)  Pregnancy  and  infant  care;  and 

(7)  Improvement  of  nutrition. 

In  addition  to  the  mandatory  services 
listed  above,  the  following  services  may 
be  provided: 

(1)  Identification,  treatment,  control, 
and  reduction  of  the  incidence  of 
preventable  illnesses  and  conditions 
endemic  to  Native  Hawaiians; 

(2)  Collection  of  data  related  to  the 
prevention  of  diseases  and  illnesses 
among  Native  Hawaiians:  and 

(3)  Other  health  promotion  disease 
prevention,  and  primary  health  services. 
USE  OF  funds:  Grants  may  not  be 
awarded  unless  the  entity  agrees  that  it 
will  make  available,  directly  or  through 
donations  to  the  entity,  non-Federal 
contributions  toward  such  costs  in  an 
amount  equal  to  but  not  less  than  $1  for 
each  $3  of  Federal  funds  provided.  Non- 
Federal  contributions  may  be  in  cash  or 
in  kind,  fairly  evaluated,  including  plant, 
equipment  or  services.  Amounts 
provided  by  the  Federal  Government  or 
services  assisted  or  subsidized  to  any 
significant  extent  by  the  Federal 
Govenunent  may  not  be  included  in 
determining  the  amount  of  such  non- 
Federal  contributions.  This  requirement 
may  be  waived  if  the  entity  is  a 
nonprofit  private  entity,  and  if  the 
Secretary  determines,  in  consultation 
with  Papa  Ola  Lokahi,  that  it  is  not 
feasible  for  the  entity  to  comply  with  the 
requirement.  Grant  funds  may  not  be 
used  to  pay  for  (1)  inpatient  services;  (2) 
cash  payments  to  intended  recipients  of 
health  services;  or  (3)  purchasing  or 
improving  real  property  (other  than 
minor  remodeling  of  existing 
improvements  to  real  property)  or  to 
purchase  major  medical  eqaipment  The 
entity  may  not  expend  more  than  10 


percent  of  amounts  received  under  the 
grant  for  administering  die  grant  Other 
requirements  and  limitations  are  set 
forth  in  Public  Law  100-579. 

CRrrERIA  FOR  evaluatino 
APPLICATIONS:  An  objective  review  of 
applications  for  grant  support  will 
consider  the  adequacy  of  the  following 
with  reference  to  the  provisions  of  the 
Native  Hawaiian  Health  Care  Act  and 
the  strategy  for  the  Comprehensive 
Health  Care  Plan  for  Native  Hawaiians 
established  by  Papa  Ola  Lokahi: 

(1)  Assessment  of  Community  need; 

(2)  Program  of  proposed  services; 

(3)  Management  and  staffing  plan; 

(4)  Budget; 

(5)  Evaluation  plan. 

Priority  consideration  will  be  given  to 
Native  Hawaiian  health  centers  and 
Native  Hawaiian  organizations,  and,  to 
the  extent  possible,  those  apphcations 
whose  health  promotion  and  disease 
prevention  services  are  provided 
through  Native  Hawaiian  heahh  centers. 

OTHER  GRANT  INFORMATION:  The  grant 
program  to  provide  Native  Hawaiian 
Health  Centers  has  been  determined  to 
be  a  program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
regulations  at  45  CFR  part  100. 
Executive  Order  12372  sets  up  a  system 
for  State  and  local  government  review  of 
proposed  Federal  assistance 
amplications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  afiected  State.  The 
due  date  for  State  process 
recommendations  is  60  days  after  the 
application  deadline  for  new  and 
competing  awards.  The  granting  agency 
does  not  guarantee  to  accommodate  or 
explain  its  response  to  State  process 
recommendations  it  receives  after  that 
data.  A  current  list  of  SPOCs  is  included 
in  the  application  kit. 

(See  Part  148  Intergovernmental 
Review  of  PHS  Programs  under 
Executive  Order  12372  and  45  CFR  part 
100  for  a  description  of  the  review 
process  and  requirements.) 

Grants  will  be  administered  in 
accordance  with  Department  of  Health 
and  Human  Services  Regulations  in  45 
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CFR  part  74  and  are  subject  to  the 
provisions  of  the  Public  Health  Service 
Grants  Policy  Statement. 

The  0MB  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.932. 

Dated:  June  11. 1991. 
Robert  G.  Hannoa. 

Administrator. 

[FR  Doc.  91-17648  Filed  7-24-91;  8:45  am) 

BILLING  CODE  416a-1S-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-030-91-4212-24] 

Temporary  Closure  of  Public  Lands; 
Washoe  County,  NV 

summary:  The  Carson  City  District 
Manager  announces  the  temporary 
closure  of  selected  public  lands  under 
his  administration.  This  action  is  being 
taken  to  provide  for  public  safety  during 
the  1991  Reno  National  Championship 
Air  Races. 

EFFECTIVE  DATES:  September  9  through 
September  15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Phillips,  Lahontan  Resource 
Area  Manager.  Carson  City  District, 
1535  Hot  Springs  Road,  suite  300.  Carson 
City.  Nevada  89706.  Telephone  (702) 
885-6000. 

SUPPLEMENTARY  INFORMATION:  This 
closure  applies  to  all  the  public,  on  foot 
or  in  vehicles.  The  public  lands  affected 
by  this  closure  are  described  as  follows: 

Mt  Diablo  Meridian 

T.  21  N.,  R.  19  E.. 
Sec.  6,  NViNEV*.  SEV.NEV*  and  EV<iSEy4. 
Sec.16.  NV4andSWy4. 
Aggregating  approximately  680  acres. 

The  above  restrictions  do  not  apply  to 
emergency  or  law  enforcement 
personnel  or  event  officials.  The 
authority  for  this  closure  is  43  CFR 
8364.1.  Persons  who  violate  this  closure 
order  are  subject  to  arrest  and,  upon 
conviction,  may  be  fined  not  more  than 
$1,000  and/or  imprisoned  for  not  more 
than  12  months. 

A  map  of  the  closed  area  is  posted  in 
the  Carson  City  District  Office  of  the 
Bureau  of  Land  Management. 

Dated  this  12th  day  of  July.  1991. 
James  W.  Elliott. 

District  Manager 

(FR  Doc.  91-17617  Filed  7-24-91;  8:45  amj 

MLUNQ  COOC  4310-HC-M 


[CA-010-01-3110-10-B002;  CA  283811 

Exchange  of  Public  and  Private  Lands 
in  San  Luis  Obispo  County,  CA;  Notice 
of  Realty  Action 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action — CA 
28381. 

SUMMARY:  The  following  described 
public  land  has  been  determined  to  be 
suitable  for  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1716): 

Mt.  Diablo  Meridian,  California 
T.  29S.,  R.  14E. 

Sec.  25.  Sy2SWV4.  WVzSE'A. 

160  acres — (parcel  #5). 
T.  30S.,  R.  14E. 

Sec.  13.  Lots  4  &  6. 

99.25  acres — (parcel  #13). 

Sec.  14.  Lots  1  &  2. 

98.64  acres — (parcel  #13). 

All  mineral  rights  on  the  subject 
public  land  will  be  exchanged,  along 
with  the  surface  rights.  In  exchange  for 
this  public  land,  the  Bureau  of  Land 
Management  (BLM)  will  acquire  an 
equal  value  of  lands  from  the  Nature 
Conservancy  (TNC)  in  the  Carrizo  Plain 
Natural  Area.  These  lands  vvill  be 
purchased  by  TNC  from  willing  sellers, 
will  be  somewhere  within  the  following 
sections,  and  will  include  surface  rights 
only: 

Mt  Diablo  Meridian.  California 
T.  SOS.,  R.  20E. 

Sec.  19  to  22.  25  to  31.  and  34  to  36. 
T.  308..  R.  21E 

Sec.  23  to  36. 
T.  30S..  R.  22E. 

Sec.  31. 
T.  31S..  R.  20E. 

Sec.  1  to  3. 10  to  13, 15, 17,  and  20  to  25. 
T.  31S.,  R.  21E. 

Sea  1  to  4,  6,  7. 10  to  25.  27  to  29.  and  32  to 
36. 
T.  31S..  R.  22E. 

Sec.  3.  6,  7,  and  17  to  21. 
T.  328.,  R.  20E. 

Sec.  19,  26,  and  27. 
T.  328.,  R.  21E. 

Sec.  1  to  5,  and  10  to  13. 
T.  328.,  R.  22E. 

Sec.  6.  7. 16. 19,  to  22,  27,  to  33,  35,  and  36. 

San  Benuudino  Meridian,  California 
T.  12.N.,  R.  27W. 

Sec.  35. 
T.  12N.,  R.  26W. 

Sec.  31.  and  33  to  36. 
T.  12N.,  R.  25W. 

Sec.  31  to  33.  and  36. 
T.  UN.,  R.  27W. 

Sec.  1  to  4,  and  10  to  14. 
T.  UN..  R.  28W. 

Sec.  1  to  18,  20  to  25,  and  36. 


T.  UN.,  R.  25W. 

Sec.  3, 8.  and  7  to  35. 
T.  UN..  R.  24W. 

Sec.  18  to  20  and  29  to  32. 
T.  ION..  R.  26W. 

Sec.  11  and  12. 
T.  ION..  R.  25W. 

Sec.  1  to  3,  7, 8, 12,  and  16. 

SUPPLEMENTARY  INFORMATION:  Lands 
transferred  from  the  United  States  will 
be  offered  for  purchase  to  adjacent 
landowners  by  The  Nature 
Conservancy.  Lands  transferred  from 
the  United  States  will  reserve  a  right-of- 
way  for  ditches  or  canals  constructed  by 
the  authority  of  the  United  States,  under 
the  Act  of  August  30. 1890  (43  U.S.C. 
945).  Parcel  #5  will  also  be  subject  to  an 
electric  transmission  line  right-of-way 
(#5034527)  maintained  by  the  Pacific 
Gas  and  Electric  Company.  Publication 
of  this  notice  in  the  Federal  Register 
segregates  the  subject  public  land  from 
the  operation  of  the  public  land  laws 
and  the  mining  laws,  except  for  mineral 
leasing.  The  segregative  effect  will  end 
upon  issuance  of  patent  or  two  years 
from  the  date  of  publication  in  the 
Federal  Register,  whichever  occurs  first. 

The  purpose  of  the  exchange  is  to 
acquire  a  portion  of  the  private  lands  in 
the  Carrizo  Plain  Natural  Area.  This 
Area  will  promote  the  conservation  of 
threatened  and  endangered  species,  and 
preserve  a  representative  sample  of  the 
historic  southern  San  Joaquin  Valley 
flora  and  fauna.  The  ultimate  goal  for 
the  Natural  Area  is  to  acquire 
approximately  155,000  acres  of  private 
land.  A  secondary  purpose  of  the 
exchange  is  to  consolidate  the  BLM 
lands  and  reduce  the  number  of 
scattered,  isolated  BLM  parcels  that  are 
different  to  manage.  The  public  interest 
will  be  well  served  by  completirig  the 
exchange.  Interested  parties  may  submit 
comments  to  the  Area  Manager  at  the 
following  address  until  September  9, 
1991.  For  further  information  contact: 
Bureau  of  Land  Mangement,  Caliente 
Resource  Area,  Attn:  Dan  Vaughn,  4301 
Rosedalc  Highway,  Bakersficld,  CA 
93308;  (805)  861-4236. 

Dated:  June  27, 1991. 
Glen  A.  Carpenter, 
Caliente  Resource  Area  Manager. 
(FR  Doc.  91-16053  Filed  7-24-91;  8:45  am] 
BKUNO  COW  4310-40-M 


[G-010-Q1-01 19-4212-14;  NMNM  65628] 

A  Direct  Sale  of  Public  Land  to  Rio 
Arriba  County,  NM 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 


summary:  The  following  publ 
been  found  suitable  for  direct 
section  203  of  the  Federal  Lan 
and  Management  Act  of  1976 
2750,  43  U.S.C.  1713)  and  at  nc 
the  estimated  fair  market  valu 
land  will  not  be  offered  for  sa 
least  60  days  after  the  date  of 
notice. 


New  Mexico  Principal  Meridian,  I 
T.  22  N.  R.  8  E., 
Tract  A,  within  the  Sebastian  V 
Grant 

The  subject  public  land  contain 
and  will  be  sold  to  Rio  Arriba  Coi 
waste  transfer  site.  As  stated  in  tl 
Land  PolJGy  and  Management  Act 
579  October  21, 1976)  this  action  ii 
with  the  Land  Ownership  Adjustn 
stated  under  page  2-14  of  the  Rest 
Management  Plan  dated  October 
it  will  serve  the  public  interest  an( 
have  no  adverse  effect  on  any  oth 
The  disposal  is  consistent  with  Sti 
local  government  programs,  plans 
applicable  regulations. 

FOR  FURTHER  INFORMATION  CO 

Lora  Yonemoto  at  the  Bureau  ( 
Management  (BLM),  Taos  Res^ 
Area  Office,  224  Cruz  Alta  Ro; 
New  Mexico  87571,  or  at  (505) 
(FTS)  479-8801. 
ADDRESSES:  Comments  should 
to  District  Manager,  Bureau  of 
Management,  Albuquerque  Dij 
Office,  435  Montano  NE.,  Albu 
New  Mexico  87107, 

EFFECTIVE  DATE:  Interested  pai 
submit  comments  on  the  direct 
or  before  September  9, 1991. 
SUPPLEMENTARY  INFORMATION; 

direct  sale  will  be  subject  to: 

1.  A  reservation  to  the  Unite 
of  a  right-of-way  thereon  for  di 
canals  constructed  by  the  auth 
the  United  States  in  accordanc 
Act  of  August  30. 1890  (43  U.S.I 

2.  All  minerals  shall  be  reser 
United  States,  together  with  th 
prospect  for,  mine,  and  remove 
minerals.  A  more  detailed  desc 
this  reservation,  which  will  be 
incorporated  in  the  patent  doci 
available  for  review  at  this  BLI 

Publication  of  this  notice  in  t 
Federal  Register  will  segregate 
public  land  from  appropriation 
the  public  land  laws  including 
mining  laws  but  not  mineral  lei 
laws.  This  segregation  will  terr 
upon  the  issuance  of  a  patent  o 
days  from  date  of  publication  c 
notice  in  the  Federal  Register  o 
publication  of  notice  of  termina 

Any  adverse  comments  will  I 
evaluated  by  the  State  Director 
may  sustain,  vacate,  or  modify 
realty  action.  In  the  absence  of 
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S.  17.  and  20  to  25. 
25.  27  to  29.  and  32  to 

21. 


13. 

27.  to  33.  35.  and  36. 
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T.  UN..  R.  25W. 

Sec.  3. 6.  and  7  to  35. 
T.  UN..  R.  24W. 

Sec.  18  to  20  and  29  to  32. 
T.  ION..  R.  28W. 

Sec.  11  and  12. 
T.  ION..  R.  25W. 

Sec.  1  to  3.  7. 8. 12.  and  16. 

SUPPLEMENTARY  INFORMATION:  Lands 
transferred  from  the  United  States  will 
be  offered  for  purchase  to  adjacent 
landowners  by  The  Nature 
Conservancy.  Lands  transferred  from 
the  United  States  will  reserve  a  right-of- 
way  for  ditches  or  canals  constructed  by 
the  authority  of  the  United  States,  under 
the  Act  of  August  30. 1890  (43  U.S.C. 
945).  Parcel  #5  will  also  be  subject  to  an 
electric  transmission  hne  right-of-way 
(#S034527)  maintained  by  the  Pacific 
Gas  and  Electric  Company.  Publication 
of  this  notice  in  the  Federal  Register 
segregates  the  subject  public  land  from 
the  operation  of  the  public  land  laws 
and  the  mining  laws,  except  for  mineral 
leasing.  The  segregative  effect  will  end 
upon  issuance  of  patent  or  two  years 
from  the  date  of  publication  in  the 
Federal  Register,  whichever  occurs  first. 

The  purpose  of  the  exchange  is  to 
acquire  a  portion  of  the  private  lands  in 
the  Carrizo  Plain  Natural  Area.  This 
Area  will  promote  the  conservation  of 
threatened  and  endangered  species,  and 
preserve  a  representative  sample  of  the 
historic  southern  San  Joaquin  Valley 
flora  and  fauna.  The  ultimate  goal  for 
the  Natural  Area  is  to  acquire 
approximately  155,000  acres  of  private 
land.  A  secondary  purpose  of  the 
exchange  is  to  consolidate  the  BLM 
lands  and  reduce  the  number  of 
scattered,  isolated  BLM  parcels  that  are 
different  to  manage.  The  public  interest 
will  be  well  served  by  completing  the 
exchange.  Interested  parties  may  submit 
comments  to  the  Area  Manager  at  the 
following  address  until  September  9. 
1991.  For  further  information  contact: 
Bureau  of  Land  Mangement.  Caliente 
Resource  Area,  Attn:  Dan  Vaughn.  4301 
Rosedale  Highway,  Bakersficld,  CA 
93308:  (805)  861-4236. 

Dated:  lime  27. 1991. 
Glen  A.  Carpenter, 
Caliente  Resource  Area  Manager. 
(FR  Doc.  91-16053  Filed  7-24-91;  8:45  am) 
BaimO  CODE  4310-4»-W 


(G-010-Q1-0119-4212-14;  NMNM  8562S] 

A  Direct  Sale  of  Public  Land  to  Rio 
Arriba  County,  NM 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action. 


summary:  The  following  public  land  has 
been  found  suitable  for  direct  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750,  43  U.S.C.  1713)  and  at  no  less  than 
the  estimated  fair  market  value.  The 
land  will  not  be  offered  for  sale  until  at 
least  60  days  after  the  date  of  this 
notice.    | 

New  Mexico  Principal  Meridian.  New  Mexico 
T.  22  N.  R  8  E.. 
Tract  A,  within  the  Sebastian  Martin  Land 
Grant 

The  subject  public  land  contains  3.05  acres 
and  will  be  sold  to  Rio  Arriba  County  for  a 
waste  transfer  site.  As  stated  in  the  Federal 
Land  Policy  and  Management  Act  (Pub.  L  94- 
579  October  21, 1976)  this  action  is  consistent 
with  the  Land  Ownership  Adjustment  as 
stated  under  page  2-14  of  the  Resource 
Management  Plan  dated  October  1988,  in  that 
it  will  serve  the  public  interest  and  would 
have  no  adverse  effect  on  any  other  resource. 
The  disposal  is  consistent  with  State  and 
local  government  programs,  plans,  and 
applicable  regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lora  Yonemoto  at  the  Bureau  of  Land 
Management  (BLM).  Taos  Resource 
Area  Office.  224  Cruz  Alta  Road.  Taos. 
New  Mexico  87571.  or  at  (505)  758-8851 
(FTS)  479-8801. 

ADDRESSES:  Comments  should  be  sent 
to  District  Manager.  Bureau  of  Land 
Management.  Albuquerque  District 
Office.  435  Montano  NE.,  Albuquerque, 
New  Mexico  87107. 

EFFECTIVE  DATE:  Interested  parties  may 
submit  comments  on  the  direct  sale  on 
or  before  September  9. 1991. 
SUPPLEMENTARY  INFORMATION:  The 

direct  sale  will  be  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  thereon  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States  in  accordance  with  the 
Act  of  August  30, 1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  in  the  patent  document,  is 
available  for  review  at  this  BLM  office. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  land  from  appropriations  under 
the  public  land  laws  including  the 
mining  laws  but  not  mineral  leasing 
laws.  This  segregation  will  terminate 
upon  the  issuance  of  a  patent  or  270 
days  from  date  of  publication  of  this 
notice  in  the  Federal  Register  or  upon 
publication  of  notice  of  termination. 

Any  adverse  comments  will  be 
evaluated  by  the  State  Director  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 


objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  July  16, 1991. 
Robert  Dale, 

District  Manager. 

(FR  Doc.  91-17650  Filed  7-24-91;  8:45  am] 

BILUNQ  CODE  4310-FB-M 


[NM-940-01-4730-12] 

Filing  of  Plats  of  Survey;  New  Mexico 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  plats  of  survey  described 
below  have  been  officially  filed  in  the 
New  Mexico  State  Office,  Bureau  of 
Land  Management,  Santa  Fe,  New 
Mexico. 

New  Mexico  Principal  Meridian.  New  Mexico 

T.  13  N..  R.  9  W..  Accepted  June  3. 1991.  for 

Group  846  NM. 
T.  23  N..  R.  12  W..  Accepted  June  5. 1991.  for 

Group  850  NM. 
T.  8  N..  R.  6  W..  Accepted  May  29. 1991,  for 

Group  868  NM. 
T.  10  N..  R.  9  W..  Accepted  June  3. 1991.  for 

Group  888  NM. 
T.  11  N.,  R.  2  E.,  Accepted  June  21. 1991,  for 

Group  887  NM. 
T.  10  N.,  R.  2  E..  Accepted  June  21. 1991,  for 

Group  887  NM. 
T.  24  S..  R.  25  E..  Accepted  June  21, 1991,  for 

Group  875  N\l. 

Supplemental  Plats 

T.  16  S..  R.  10  E..  Accepted  May  30. 1991. 
T.  15  N.,  R.  7  E..  Accepted  May  24. 1991. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

These  plats  will  be  in  the  files  of  the 
New  Mexico  State  Office,  Bureau  of 
1  and  Management.  P.O.  Box  1449.  Santa 
Fe,  New  Mexico  87504-1449.  Copies  may 
be  obtained  upon  payment  of  $2.50  per 
sheet. 

Dated;  July  16, 1991. 
John  P.  Bennett 

Chief.  Cadastral  Survey. 

(FR  Doc.  91-17647  Filed  7-24-91;  8.45  am] 

biluno  code  4310-fb-m 

IWY-930-01-4214-10;  WYW  1163821 

Termination  of  Proposed  Withdrawal 
of  Land;  Wyoming 

aqency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  This  notice  terminates  the 
segregative  effect  of  a  proposed 
withdrawal  by  the  Department  of 


Agriculture,  U.S.  Forest  Ser\'ice.  on 
9.538.99  acres  of  National  Forest  Systenr 
land  for  the  protection  of  the  Clark's 
Fork  Canyon  Area.  This  action 
withdrew  the  land  from  location  and 
entry  under  the  United  States  mining 
laws.  However,  the  land  remains 
withdrawn  to  location  and  entry  under 
the  United  States  mining  laws  by  virtue 
of  its  recent  designation  as  a  wild  river 
under  the  Wild  and  Scenic  Rivers  Act 
(16  U.S.C.  1271-1287). 

EFFECTIVE  DATE:  August  26. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamara  Gertsch.  Wyoming  State  Office, 
2515  Warren  Avenue,  Cheyenne, 
Wyoming  82001,  (307)  775-6115. 

SUPPLEMENTARY  INFORMATION:  On 

August  7, 1989,  a  notice  of  proposed 
withdrawal  of  land  for  the  Department 
of  Agriculture  was  published  in  the 
Federal  Register,  54  FR  32432  (1989).  The 
purpose  of  the  application  was  to 
protect  the  Clark's  Fork  Canyon  Area 
until  Congress  acted  upon  a 
recommendation  to  include  the  land  in 
the  National  Wild  and  Scenic  River 
System.  Congress  recently  designated 
portions  of  the  Clark's  Fork  River  as  a 
wild  river  under  the  Wild  and  Scenic 
Rivers  Act.  and  this  has  eliminated  the 
need  for  this  proposed  withdrawal. 

The  segregative  effect  of  the  proposed 
withdrawal  is  hereby  terminated  on  the 
following  described  land: 

Sixth  Principal  Meridian,  Wyoming 

Shoshone  National  Forest 
T.  55  N.,  R.  104  W.. 

Sec.  3.  N  mot  3.  lot  4; 

Sec.4.  lotl.NmotZ 
T.  56  N..  R.  104  W.. 

Sec.  12.  sv4swy4swy«.  SEV4Swy4. 

SV4N^4SEy4.  SMiSEW: 
Sec.  13,  N^NEV4.  SWy4NEV4.  NWy4. 

Nv^swy4.  swy4Swy4.  wv4SEy4Swy4; 

Sec.  14,  E^NEy4NEy4.  SEy4NEy4.  SEy4: 

Sec.  19.  wv4Nwy4.  SEy4Nwy4.  swy4. 
swy4NEy4SEy4.  WMiSEy*.  SEy4SEy4: 
Sec.  20.  swy4swy4swy4: 

Sea  23.  NEy4,  EMiEV4NWy4.  EV4NEy4 

SWy4.SEy4SWy4.SEy4: 
Sec.  24.  NWy4N'Wy4,  SV4SWy4NWy4: 
Sec.  26,  N'/iNEy4,  SWy4NEy4.  WViSEy4 

NEy4.  EV4Nwy4,  EWiSwy4Nwy4.  swvi. 
Nwy4SEy4.  wv4Swy4SEy4; 

Sec.  27.  EV4NEy4SEy4,  SEy4SEy4: 
Sec  29.  SWViSWy4N'Ey4.  SWy4NE^ 

Nw  y4.  w  V4NW  y4.  se  y4NW  y4.  sw  y4. 
wv4Nwy4SEy4.  SEy4Nwy4SEy4. 
swy4SEy4.  wi4SEy4SEy4.  SEy4SEy4S 

Ey4; 
Sec  30.  NEy4.  NEy4NWy4.  NEy4SEy4: 
Sec  32.  SEV*.  NEy4NWy4.  N^NWV4 

Nwy4.  NV4SEy4Nwy4,  NEy4SEy4, 

N^NWy4SEy4: 
Sec  33,  SWy4NEy4.  SV4SEy4NEy4. 
SV4NV4NWy4,  S^NWy4,  NV4SW%. 

NV4Swy4Swy4.  SEy4Swy4,  SEy4: 
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Sec.  34,  NEVWNEV^  SHNWf^NEV^ 

SW  V4.  NMtS£V<i.  SW  y«S£V^  NViSEVi 

SE"4: 
Sec.  35,  WV4NEV4NWy4.  WV4NW%. 

WHSEHNWH.  N%f*WHSWH. 
T.6dN„R.  105W.. 
Sec.  3.  SViNWy«NWV4,S%N^ 

NWW1NWV4,  SViiNWVi.  SWVk, 

WMiNEV*SE'4.  NW>4SEV4.  S'/iSEV*; 
Sec  4,  ^fE  '/♦,  N  ViNW  V*,  N  MjS W  'AN W  V». 

SEV4NWV4.  NEV»SEV4,  NViSElHSEy4; 
Sec.  5,  N'/.NEV4.  SWy4NE^4,  NViSEVi 

NEV4.  Nwy4.  N'.iN'wy«swy4; 

Sec.  6,  NEViNE>4.  Sl.iNWViNEV^  SMiNVi 

NwyiNEVi.  S'/i.wvy4,  n%smj. 
N%swy«  swy4.  swyiSWHSWM,. 

W'/iSE'A  SWV4SWy4.  NyiSW%SE^4. 

except  that  portion  within  HES  49; 
Sec  10,  NEy4.  NE'-4NWy4,  N^.NWVi 

NWy4.  NEy4SEy4: 
Sec  11,  W'/<!SWy4NEy4,  NWV4,  swy4. 

W^SEy4,  SEy4SEV4: 
SeclZSW^4SVVW: 
Sec  13,  W'ANEViN'W^,  W»^NWVi. 

SEVdNwy*.  swy..  wv5Nwy.SEy4. 

SW  ytSEy4.  WViSE^SEV*; 
Sec  14,  N'/jNE%,  EV2SWy4NEy4, 

SE'ANEVi.  NEy4Wvy4.  Ey2^avy4N\vy4. 

NEy4SEy4.  NlT!SE'..SEy4; 

Sec  24,  NEy4.  NVa.v  wy4.  SEy4^avy4, 

NMISEV4,  SE'4SE»'«. 
T.  56  N.,  R.  106  W.. 
Sec  1.  SViSWViNE'A,  SC'ANE'A,  S'/i 

except  that  portion  within  HES  49; 
SeciSVi; 

Sec.  3.4ots  3-7, 9-12,  NEy4SW\4,  SE%; 
Sec.  4,  lots  1-2.  7-10,  except  those  portions 

of  HES  40  and  HES  177; 
SeclO,N'/iNEy4NEy4; 
Sec  11,  N'/iNEy4,  NEy4NW%4,  NV4NWy4 

NWy4; 
Sec  12.  Ny4NV4NV4. 
T.  57  N.,  R.  105  W.. 
Sec  34.  S'/4SEy4: 
Sec.  35,  S''«!SWV4. 

The  area  described  contains  9.536.99  acres 
in  Park  County. 

Dated:  |uly  17, 1991. 

David  I.  Walter, 

Acting  State  Director,  WyoirLig. 

[FR  Doc  91-17646  Filed  7-24-91:  8:45  am) 
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Rsh  and  Wildlife  Service 

Draft  Recovery  Plan  for  the  American 
Burying  Beetle  for  Review  and 
Comment;  Availability 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  American 
Burying  Beetle  Recovery  Han.  This 
species  occurs  in  two  widely  separated 
populations  on  public  and  private  lands 
in  Rhode  Island  and  Oidahoma.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  plan. 


DATES:  Comments  on  the  draft  Recovery 
Plan  must  be  received  on  or  before 
September  5  to  receive  consideration  by 
the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  may  obtain  a 
copy  from  the  Northeast  Regional 
Office,  U.S.  Fish  and  Wildlife  Service, 
One  Gateway  Center,  suite  700,  Newton 
Comer.  Massachusetts  02158  (617/965- 
5100  ext.  316)  or  the  New  Ejr^land  Field 
Office,  U.S.  Fish  and  Wildlife  Service;  22 
Bridge  Street,  Ralph  Pill  Marketplace, 
4th  Floor,  Concord,  New  Hampshire 
03301-4901  (603/225-1467).  Comments 
on  the  plan  should  be  addressed  to 
Michael  Amaral  at  the  New  England 
Field  Office  at  the  above  address.  The 
plan  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Amaral  (see  Addresses). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  Plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  es  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
Recovery  Plans  for  listed  species  unless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  pubhc  review  and 
comment  be  provided  during  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  American  Burying  Beetle 
[Nicrophorus  americanus)  Recovery 
Plan,  This  carrion  beetle,  once  widely 
distributed  throughout  temperate 
eastern  North  America,  now  consists  of 
fewer  than  1,000  individuals  in  two 


widely  separated  natural  populations:  A 
stable  population  on  Block  Island,  off 
the  coast  of  Rhode  Island,  and  a 
marginal  population  m  eastern 
Oklahoma.  In  addition,  two  laboratory 
colonies  are  bemg  maintained  for 
purposes  of  research  and  propagation, 
and  in  1990  and  1991,  about  100 
American  burying  beetles  were 
reintroduced  to  historical  habitat  on 
Penikese  Island,  Massachusetts.  Based 
on  the  drastic  decline  and  extirpation  of 
the  species  over  nearly  its  entire 
historical  range,  the  Ajnerican  burying 
beetle  was  hsted  as  federally 
endangered  in  July  of  1989. 

The  species  requires  carrion  of  a 
certain  size  for  reproductive  purposes, 
and  the  primary  threat  to  its  continued 
existence  appears  to  be  lack  of 
available  carrion  along  with  competition 
from  other  species  for  limited  carrion 
resources.  The  American  burying  beetle 
formerly  occurred  on  a  variety  of  habitat 
types  in  35  states  and  three  Canadian 
provinces.  Considering  this  broad 
geographic  range,  it  is  probable  that 
vegetation  and  soil  structures  per  se  are 
not  necessaryily  limiting  for  the  species, 
as  long  as  suitable  conditions  exfst  for 
carcass  burial. 

The  recovery  objective  is  to  reduce 
the  immediacy  of  the  threat  of  extinction 
by  stabilizing  the  two  extant 
populations,  and  to  increase  the  species' 
chances  for  recovery  by  establishing  at 
least  14  additional  populations 
throughout  its  former  geographic  range. 
This  will  be  accomplished  through 
protecting  the  managing  extant 
populations,  maintaining  captive 
populations  and  conducting 
reintroduction  efforts,  searching  for 
additional  populations,  research,  and 
implementing  information  and  education 
programs.  If  the  recovery  objective  is 
met,  reclassification  of  the  American 
burying  beetle  to  threatened  status  will 
be  considered. 

This  Recovery  Plan  is  being  submitted 
for  technical /agency  review.  After 
consideration  of  comments  received 
during  the  review  period,  the  plan  will 
be  submitted  for  Rnal  approval. 

Public  Comments  Solicited 

The  Service  sohcits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority:  The  audtority  foe  this  action  is 
section  4(f}  of  the  Endmi^red  Species  Aet,  IS 
US.C.  1533(f). 


Dated:  July  19, 1991. 
Nancy  M.  Kaufman, 

Acting  Regional  Director. 

[FR  Doc.  91-17657  Filed  7-24-91; 

MLUNa  COOe  431I>-$$-M 

Receipt  of  Applications  for  I 

The  following  applicants  hi 
for  a  permit  to  conduct  certaii 
with  endangered  species.  Thi 
provided  pursuant  to  section 
Endangered  Species  Act  of  19 
amended  (16  U.S.C.  1531.  et  si 
PRT  697819. 

Applicant:  USFWS,  Regional  Din 
4,  Atlanta,  GA. 

The  applicant  requests  ame 
their  current  permit  to  include 
the  whooping  crane  [Cms  am 
for  the  purpose  of  scientific  re 
and  enhancement  of  propagat 
survival  of  the  species  as  pres 
Service  recovery  documents. 
PRT  690696," 

Applicant  USFWS,  Regional  Dire 
2,  Albuquerque,  NM. 

The  apphcant  requests  ame 
their  current  permit  to  include 
live  hatchlings  and  older  age  ( 
the  following  sea  turtles:  olive 
[Lepidochelys  olivacea),  hawl 
[Eretmochelys  imbricate),  logj 
[Carett'a  caretta).  leatherback 
[Dermochelys  con'acea),  and  j 
turtle  [Chelonia  mydas)  from  1 
and  worldwide  sources  for  tht 
of  scientific  research  and  enhi 
of  propagation  or  survival  of  i 
PRT  7588ia 

Applicant:  International  Animal  E 
I^emdale,  MI. 

The  applicant  requests  a  pei 
import  from  Chile  9  male  and  : 
captive  hatched  Darwin's  rhes 
[Pterocnemia  pennata  pennatc 
in  interstate  commerce  to  the  1 
U.S.  zoos:  Cincinnati  Zoo,  Clei 
Metroparks  Zoo,  National  Zoo 
Park,  Roger  Williams  Park  Zoc 
Oklahoma  City  Zoo,  and  Reid 
for  the  purpose  of  enhancemer 
propagation  and  survival  of  th 
PRT  759401, 

Applicant-  National  Marine  Fisher 
La  Jolla.  CA. 

The  applicant  requests  a  per 
import  one  dead  specimen  of  ti 
[Cynoscion  macdonaldi]  for  th 
of  scientific  study.  Specimen  w 
collected  by  gillnet  fishermen  ( 
Guaymas,  Mexico.  Specimen's 
tissue  will  be  studied  by  isoele 
focusing  for  species  identificat 
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widely  separated  natural  populations:  A 
stable  population  on  Block  Island,  off 
the  coast  of  Rhode  Island,  and  a 
marginal  population  in  eastern 
Oklahoma.  In  addition,  two  laboratory 
colonies  are  being  maintained  for 
purposes  of  research  and  propagation, 
and  in  1990  and  1991.  about  100 
American  burying  beetles  were 
reintroduced  to  historical  habitat  on 
Penikese  Island,  Massachusetts.  Based 
on  the  drastic  decline  and  extirpation  of 
the  species  over  nearly  its  entire 
historical  range,  the  Ajnerican  burying 
beetle  was  Hsted  as  federally 
endangered  in  July  of  1989. 

The  species  requires  carrion  of  a 
certain  size  for  reproductive  purposes, 
and  the  primary  threat  to  its  continued 
existence  appears  to  be  lack  of 
available  carrion  along  with  competition 
from  other  species  for  limited  carrion 
resources.  The  American  burying  beetle 
formerly  occurred  on  a  variety  of  habitat 
types  in  35  states  and  three  Canadian 
provinces.  Considering  this  broad 
geographic  range,  it  is  probable  that 
vegetation  and  soil  structures  per  5e  are 
not  necessaryily  limiting  for  the  species, 
as  long  as  suitable  conditions  exist  for 
carcass  burial. 

The  recovery  objective  is  to  reduce 
the  immediacy  of  the  threat  of  extinction 
by  stabilizing  the  two  extant 
populations,  and  to  increase  the  species' 
chances  for  recovery  by  establishing  at 
least  14  additional  populations 
throughout  its  former  geographic  range. 
This  will  be  accomplished  through 
protecting  the  managing  extant 
populations,  maintaining  captive 
populations  and  conducting 
reintroduction  efforts,  searching  for 
additional  populations,  research,  and 
implementing  information  and  education 
programs.  If  the  recovery  objective  is 
met,  reclassification  of  the  American 
burying  beetle  to  threatened  status  will 
be  considered. 

This  Recovery  Plan  is  being  submitted 
for  technical /agency  review.  After 
consideration  of  comments  received 
during  the  review  period,  the  plan  will 
be  submitted  for  final  approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority:  The  authority  for  this  action  is 
section  4(f}  of  the  Bndtm^red  Spcdes  Act,  18> 
U.S.C.  lM3(f). 


Dated:  July  19. 1991. 
Nancy  M.  Kaufman, 

Acting  Regional  Director. 

|FR  Doc.  91-17657  Filed  7-24-91:  B:45  am) 
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Receipt  of  Applications  for  Permit 

The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.): 
PRT  697819, 

Applicant:  USFWS.  Regional  Director,  Region 
4,  Atlanta.  GA 

The  applicant  requests  amendment  of 
their  current  permit  to  include  take  of 
the  whooping  crane  [Cms  americana) 
for  the  purpose  of  scientific  research 
and  enhancement  of  propagation  or 
survival  of  the  species  as  prescribed  by 
Service  recovery  documents. 
PRT  690696.' 

Applicant:  USFWS,  Regional  Director,  Region 
2,  Albuquerque.  NM. 

The  apphcant  requests  amendment  to 
their  current  permit  to  include  import  of 
live  hatchlings  and  older  age  classes  of 
the  following  sea  turtles:  olive  ridley 
[LppJdochelys  olivacea),  hawksbill 
[Eretmochelys  imbricate),  loggerhead 
[Carett'a  caretta],  leatherback 
(Dermochelys  coriacea),  and  green  sea 
turtle  [Chelonia  mydas]  from  Mexico 
and  worldwide  sources  for  the  purpose 
of  scientific  research  and  enhancement 
of  propagation  or  survival  of  the  species, 
PRT  7588ia 

Applicant:  International  Animal  Exchange. 
Femdale,  MI. 

The  applicant  requests  a  permit  to 
import  from  Chile  9  male  and  10  female 
captive  hatched  Darwin's  rhea 
[Pterocneniia  pennata  penrata]  and  sell 
in  interstate  commerce  to  the  following 
U.S.  zoos:  Cincinnati  Zoo,  Cleveland 
Metroparks  Zoo.  National  Zoological 
Park.  Roger  Williams  Park  Zoo, 
Oklahoma  City  Zoo,  and  Reid  Park  Zoo 
for  the  purpose  of  enhancement  of 
propagation  and  survival  of  the  species. 
PRT  759401, 

Applicant-  National  Marine  Fisheries  Ser\  ice. 
La  Jolla.  CA. 

The  applicant  requests  a  permit  to 
import  one  dead  specimen  of  totoaba 
[Cynoscion  macdonaldi]  for  the  purpose 
of  scientific  study.  Specimen  was 
collected  by  gillnet  fishermen  of 
Guaymas.  Mexico.  Specimen's  muscle 
tissue  will  be  studied  by  isoelectric 
focusing  for  species  identification. 


PRT  704930, 

Applicant:  USFWS.  Regional  Director,  Region 
6.  Denver.  CO. 

The  apphcant  requests  amendment  of 
their  current  permit  to  include  take  of 
the  Uncompahgre  fritillary  butterfly 
[Boloria  acrocnema]  for  the  purpose  of 
scientific  research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recovery 
documents. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432.  Arlington,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in,  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432,  Arlington, 
Virginia  22203.  Phone:  (703/356-2104); 
FAX:  (703/358-2281). 

Dated:  July  22. 1991. 
Maggie  Tieger, 

Acting  Chief,  Branch  of  Permits.  Office  of 

Management  Authority. 

[FR  Doc.  91-17667  Filed  7-24-91:  8:45  am) 
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Minerals  Management  Service 

Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget:  Paperwork  Reduction 
Project  (101(M)077);  Washington,  DC 
20503.  telephone  (202)  395-7340,  with 
copies  to  John  V.  Mirabella;  Acting 
Chief,  Engineering  and  Standards 
Branch;  Engineering  and  Technology 
Division:  Mail  Stop  4700;  Minerals 


Management  Service;  381  Elden  Street; 

Hemdon,  Virginia  22070-4817. 

Title:  Notice  of  Intent/Report  of  Well 
Abandonment,  Form  MMS-332. 

OMB  approval  number  1010-0077. 

Abstract:  Respondents  submit  Form 
MMS-332  to  the  Minerals 
Management  Service's  (MMS)  District 
Supervisors  to  be  evaluated  and 
approved  or  disapproved  for  the 
adequacy  of  the  equipment,  materials, 
and/or  procedures  which  the  lessee 
plans  to  use  during  the  conduct  of 
well-abandonment  operations, 
including  temporary  abandonments 
where  the  wellbore  will  be  re-entered 
and  completed  or  permanently 
abandoned. 

Bureau  form  number  Form  MMS-332. 

Frequency:  On  occasion. 

Description  of  respondents:  Outer 
Continental  Shelf,  oil.  gas.  and  sulphur 
lessees. 

Estimated  completion  time:  .5  hour. 

Annual  responses:  1.650. 

Annual  burden  hours:  825. 

Bureau  Clearance  Officer  Dorothy 
Christopher,  (703)  787-1239. 

Dated:  June  18, 1991. 

Thomas  Gemhofer, 

Associate  Director  for  Offshore  Minerals 
Management. 

[FR  Doc.  91-17645  Filed  7-24-91:  8:45  am] 

BILLING  COOC  431(MIR-« 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Developme  it 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

The  Agency  for  International 
Development  (A.I.D.)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  entry  no  later  than  ten 
days  after  publication.  Comments  may 
also  be  addressed  to.  and  copies  of  the 
submissions  obtained  from  the  Reports 
Management  Officer.  Fred  D.  Alien  (703) 
875-1573.  MS/AS/ISS,  room  1209B.  SA- 
14,  Washington,  DC  20523-1413. 

Date  Submitted:  July  10. 1991. 

Submitting  Agency:  Agency  for 
International  Development. 

OMB  Number  0412-0011. 

Form  Number  A.I.D.  1010-2. 

Type  of  Submission:  Reinstatement 
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Title:  Application  for  Assistance — 
American  Schools  and  Hospitals 
Abroad. 

Purpose:  A.I.D.  finances  grant 
assistance  to  U.S.  founders  or  sponsors 
who  app>ly  for  grant  assistance  from 
ASHA  on  behalf  of  their  institutions 
overseas.  ASHA  is  a  competitive  grant 
program.  The  office  of  ASHA  is  charged 
v;ith  judging  which  applicants  may  be 
eligible  for  consideration  and  receive 
what  amounts  of  funding  for  what 
purposes.  To  aide  in  such  determination, 
the  Office  of  ASHA  has  established 
guidelines  as  the  basis  for  deciding  upon 
the  eligibility  of  the  applicants  and  the 
resolution  on  annual  grant  awards. 
These  guidelines  are  published  in  the 
Federal  Register,  Doc.  79-36221. 

Annual  Reporting  Burden: 
Respondents:  85;  annual  responses:  1; 
average  hours  per  response;  12;  burden 
hours:  1,020. 

Reviewer:  Marshall  Mills  (202)  395- 
7340,  Office  of  Management  and  Budget, 
room  3201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  |uly  11, 1991. 
Elizabeth  BaMinMfe, 

Information  Support  Services  Division. 
[FR  Doc  91-17615  Filed  7-24-91;  8.45  amj 

BIUJNQ  COOC  ailS-OI-M 


INTERSTATE  COMMERCE 
COMMISSION 

[FInanee  Docket  Na  318977 

The  Cenlral  RaAroad  Co.  of  Indiana; 
Acquisition  and  Operation  Exemption; 
Unes  of  Consolidated  Rail  Corp. 

The  Central  Railroad  Company  of 
Indiana  (CRT),  a  non-carrier,  has  filed  a 
notice  of  exemption  to  acquire  and 
operate:  (1)  85.4  miles  of  rail  line 
between  Cincinnati,  OH  and 
Shelbyville,  IN  owned  by  Consolidated 
Rail  Corporation  fConrail);  and  (2)  76.3 
miles  of  overhead  trackage  rights 
between  Shelbyville  and  Frankfort,  IN 
over  lines  owned  by  Conrail.*  The  lines 
to  be  purchased  are  described  as 
follows:  Shelbyville  Secondary  Track — 
MP  0.0  in  Cincinnati  to  MP  81i)  in 
Shelbyville;  Lawrenceburg  Industrial 
Track— MP  22.4  at  Lawrenceburg 
Junction  to  MP  28.3  at  Lawrenceburg: 
Greensburg  Industrial  Track— MP  222A 
to  MP  223.6  in  Greensburg:  and 
Westport  Industrial  Track — MP  223.7  to 
MP  225.0.  in  Greensburg.  The  trackage 
rights  are:  Shelbyville  Secondary 
Track— MP  81.0  in  Shelbyville  to  MP 
109.3  in  IndianapoKs:  St.  louts  Line— MP 


0.0  to  MP  1.1  in  Indianapolis; 
Crawfordsville  Secondary  Track — MP 
0.7  in  Indianapolis  to  MP  12.6  at 
Clermont;  and  Logansport  Secondary 
Track— MP  0.0  at  Clermont  to  MP  35.5  at 
Frankfort.' 

The  transaction  is  related  to  an 
exemption  petition  filed  concurrently  in 
Fmance  Docket  No.  31896,  Central 
Properties,  Inc. — Control — The  Central 
R.  Co.  of  Indianapolis  and  The  Central 
R.  Co.  of  Indiana.  In  that  proceeding. 
Central  Properties,  Inc.,  seeks  an 
exemption  to  acquire  common  control  of 
CRI  and  an  existing  Class  III  rail  carrier. 
CRI  expects  to  consummate  its 
acquisition  from  Conrail  within  10  days 
after  the  Commission  serves  a  decision 
in  the  related  control  proceeding,  or  on 
August  1, 1991,  whichever  is  later. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Carl  M. 
Miller,  2270  Lake  Avenue,  Suite  270,  Fort 
Wayne,  IN  46805. 

CRI  must  preserve  intact  all  sites  and 
structures  50  years  old  or  older  until 
completion  of  the  section  106  process  of 
the  National  Historic  Preservation  Act, 
16  U.S.C.  470.» 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transactioiL 

Decided:  July  17, 1991. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidoey  L  Strickland,  Jr., 
Secretary. 

[FR  Doc.  91-17704  Filed  7-24-91;  8:45  ami 
BIUJMQ  CODE  703S-01-H 

[Finance  Docket  No.  31536] 

Greenwood  Island  Terminal  Railroad, 
Jackson  County,  MS 

aqency:  Interstate  Commerce 

Commission. 

ACTtOH:  Notice  of  availability  of 

environmental  assessment. 

summary:  The  Jackson  County  Port 
Authority,  doing  business  as  the 
Greenwood  Island  Terminal  Railroad, 


'  CRI  estimate*  that  it*  aonnal  operatiag  »««iiae 
will  fall  within  the  level  of  ■  ClaM  HI  cailroad 


■  n  appears  that  CRTs  mileage  descriptioa  of  the 
lnvolve<l  rail  properties  does  not  coincide  wUh  the 
total  miles  of  line  and  trackaj^e  rights  it  Indicated  11 
wiK  acquire  from  Conrail.  CRi  should  notify  this 
office  if  there  is  a  discrepancy  in  its  line  dncriptiaa 
or  mileage  figures.  If  so.  a  corrected  notice  will  b« 
published. 

•  CRI  certifies  that  It  ho*  lden<ifierf  to  the 
appropriala  State  Historic  Preservation  Officer  all 
sites  and  structures  90  years  old  or  older  tliat  wlU 
be  subject  to  the  transaction. 


petitioned  the  Interstate  Commerce 
Commission  (Commission)  for 
exemption  authority  to  conatmct  a  2.3 
mile  rail  line  in  Pascagoula,  Mississippi. 
The  proposed  line  would  link  a  planned 
bulk  cargo  terminal  on  Greenwood 
Island,  near  Pascagoula,  with  an 
existing  CSX  Transportation,  Inc. 
(CSXT)  branch  line  and  CSXTs  Mobile, 
AL  to  New  Orleans,  LA  mainline.  The 
purpose  of  the  proposed  construction  is 
to  provide  the  proposed  bulk  cargo 
terminal  with  rail  linkage  to  CSXT  and 
the  national  rail  system.  This  petition 
was  conditionally  granted  in  Finance 
Docket  No.  31536  in  a  decision  served 
August  24, 1990,  subject  to  completion  of 
the  Commission's  environmental  review 
and  a  further  decision. 

The  Commission  has  prepared  its 
environmental  assessment  which 
concludes  that  the  proposed  action, 
subject  to  the  recommended  conditions, 
will  not  significantly  affect  either  the 
quality  of  the  human  environment  or  the 
conservation  of  energy  resources.  The 
Commission  will  consider  any  comment 
to  the  conclusions  reached  in  the 
environmental  assessment  before 
rendering  a  final  decision  in  this 
proceeding. 

DATES:  Written  conunents  nrast  be  filed 
by  August  25, 1991. 

ADOflESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Finance 
Docket  No.  31538,  Jackson  Coimty  Port 
Authority  d/d/a  Greenwood  Island 
Terminal  Railroad,  Jackson  County, 
Mississippi,  to: 

(1)  Section  of  Energy  and 
Environment,  room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  to  the  attention  of  Phillis 
Johnson-Ball,  and  one  copy  of  the 
conunents  to: 

(2)  Petitioner's  representative:  John  D. 
Heffner;  1700  K  Street  NW.,  suite  1107: 
Washington,  DC  20008 

FOR  FURTHER  INFORMATION  CONTACT: 

Phillis  Johnson-Ball  (202)  275-7659  or 
Elaine  K.  Kaiser,  Chief,  Section  of 
Energy  and  Environment  (202)  275-0804. 
(TDD  for  hearing  impaired;  (202)  275- 
1721). 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  Environmental  Assessment  may 
be  obtained  from  the  Section  of  Energy 
and  Enviroimient,  Office  of  Economics, 
room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
Telephone  f202]  275-7684.  Assistance  for 
the  hearing  impaired  is  available 
through  TDD  Services  at  (202)  275-1721. 


By  the  Commission.  Howard  K. 
Director,  Office  of  Economics. 
Sidney  L  Strickland.  Jr.. 
Secretary. 
[FR  Doc.  91-17703  Filed  7-24-91:  8 

BIUJNO  COOe  703S-01-M 


DEPARTMENT  OF  JUSTICE 
Lodging  of  Consent  Decree 

In  accordance  with  section  1 
Comprehensive  Environmenta 
Response,  Compensation  and  1 
Act,  as  amended  ("CERCLA"), 
9622,  and  the  policy  of  the  Dep 
of  Justice,  28  CFR  50.7,  notice  i 
given  that  a  complaint  styled  I 
States  V.  Kem-pest  Site  (E.D.  K 
11-2-500  was  filed  in  the  Unite 
District  Court  for  the  Eastern  I 
Missouri  on  July  11. 1991,  and, 
simultaneously,  a  consent  deci 
lodged  with  the  Court  in  settle: 
the  allegations  in  the  complain 
consent  decree  settles  the  govt 
claims  in  the  complaint  pursua 
Sections  106  and  107  of  CERCl 
U.S.C.  9606,  9607,  for  injunctivj 
abate  an  imminent  and  substai 
endangerment  to  the  public  hei 
welfare  or  the  environment  be( 
actual  or  threatened  releases  o 
hazardous  substances  from  a  f 
and  for  the  recovery  of  respon: 
incurred  by  the  United  States  \ 
respect  to  a  facility  located  noi 
Cape  Girardeau,  Missouri  kno\ 
"Kem-pest  Laboratories,  Inc." ' 
complaint  alleged,  among  othei 
that  the  defendant  is  a  person ' 
owned  or  operated  a  facility  at 
hazardous  substances  were  di: 
and  that  the  United  States  has 
and  will  continue  to  incur  respi 
costs  in  response  to  the  release 
of  release  of  hazardous  substai 
the  Site. 

The  proposed  consent  decrei 
that  defendants  will  pay  to  the 
States  $440,000  and  will  conser 
CERCLA  lien  on  the  Site.  The  j 
settlement  also  contains  a  waii 
future  liability  based  on  defenc 
ability  to  pay. 

The  Department  of  Justice  w: 
comments  relating  to  the  propo 
consent  decree  for  a  period  of ! 
from  the  date  of  this  publicatio 
Comments  should  be  addressei 
Assistant  Attorney  General  of 
Environment  and  Natural  Reso 
Division.  Department  of  Justice 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  All  con 
should  refer  to  United  States  v. 
pest  Site  (E.D.  Mo.)  D.J.  Ref.  9a 
500. 
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petitioned  the  Interstate  Commerce 
Commission  (Commission)  for 
exemption  authority  to  construct  a  2.3 
mile  rail  line  in  Pascagoula,  Mississippi. 
The  proposed  line  would  link  a  planned 
bulk  cargo  terminal  on  Greenwood 
Island,  near  Pascagoula,  with  an 
existing  CSX  Transportation,  Inc. 
(CSXT)  branch  line  and  CSXTs  Mobile, 
AL  to  New  Orleans,  LA  mainhne.  The 
purpose  of  the  proposed  construction  is 
to  provide  the  proposed  bulk  cargo 
terminal  with  rail  linkage  to  CSXT  and 
the  national  rail  system.  This  petition 
was  conditionally  granted  in  Finance 
Docket  No.  31536  in  a  decision  served 
August  24, 1990,  subject  to  completion  of 
the  Commission's  environmental  review 
and  a  further  decision. 

The  Commission  has  prepared  its 
environmental  assessment  which 
concludes  that  the  proposed  action, 
subject  to  the  recommended  conditions, 
will  not  significantly  affect  either  the 
quality  of  the  human  environment  or  the 
conservation  of  energy  resources.  The 
Commission  will  consider  any  comment 
to  the  conclusions  reached  in  the 
environmental  assessment  before 
rendering  a  final  decision  in  this 
proceeding. 

DATES:  Written  conunenta  must  be  filed 
by  August  25, 1991. 

ADOflESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Finance 
Docket  No.  31538,  Jackson  County  Port 
Authority  d/d/a  Greenwood  Island 
Terminal  Railroad,  Jackson  County, 
Mississippi,  to: 

(1)  Section  of  Energy  and 
Environment,  room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  to  the  attention  of  Phillis 
Johnson-Ball,  and  one  copy  of  the 
comments  to: 

(2)  Petitioner's  representative:  John  D. 
Heffnen  1700  K  Street  NW..  suite  1107; 
Washington,  DC  20008 

FOR  FURTHER  INFORMATION  CONTACT. 

Phillis  Johnson-Ball  (202)  275-7659  or 
Elaine  K.  Kaiser,  Chief,  Section  of 
Energy  and  Environment  (202)  275-0804. 
(TDD  for  hearing  impaired*  (202)  275- 
1721). 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  Environmental  Assessment  may 
be  obtained  from  the  Section  of  Energy 
and  Environment,  Office  of  Economics, 
room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
Telephone  (202)  275-7684.  Assistance  for 
the  hearing  impaired  is  available 
through  TDD  Services  at  (202)  275-1721. 


By  the  Commission,  Howard  K.  Face, 
Director,  Office  of  Economics. 
Sidney  L  Strickland.  Ir^ 
Secretary. 

[PR  Doc.  91-17703  Filed  7-24-91:  8:45  am] 
Biuma  cooe  tow-oi-m 


DEPARTMENT  OF  JUSTICE 
Lodging  of  Consent  Decree 

In  accordance  with  section  122  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  LiabiHty 
Act,  as  amended  ("CERCLA").  42  U.S.C. 
9622,  and  the  policy  of  the  Department 
of  Justice,  28  CFR  50.7,  notice  is  hereby 
given  that  a  complaint  styled  United 
States  V.  Kem-pest  Site  (E.D.  Mo.)  90- 
11-2-500  was  filed  in  the  United  States 
District  Court  for  the  Eastern  District  of 
Missouri  on  July  11, 1991.  and. 
simultaneously,  a  consent  decree  was 
lodged  with  the  Court  in  settlement  of 
the  allegations  in  the  complaint.  This 
consent  decree  settles  the  government's 
claims  in  the  complaint  pursuant  to 
Sections  106  and  107  of  CERCLA.  42 
U.S.C.  9606.  9607.  for  injunctive  relief  to 
abate  an  imminent  and  substantial 
endangerment  to  the  public  health, 
welfare  or  the  environment  because  of 
actual  or  threatened  releases  of 
hazardous  substances  from  a  facility, 
and  for  the  recovery  of  response  costs 
incurred  by  the  United  States  with 
respect  to  a  facility  located  northeast  of 
Cape  Girardeau,  Missouri  known  as  the 
"Kem-pest  Laboratories,  Inc."  The 
complaint  alleged,  among  other  things, 
that  the  defendant  is  a  person  who 
owned  or  operated  a  facility  at  which 
hazardous  substances  were  disposed  of, 
and  that  the  United  States  has  incurred 
and  will  continue  to  incur  response 
costs  in  response  to  the  release  or  threat 
of  release  of  hazardous  substances  from 
the  Site. 

The  proposed  consent  decree  provides 
that  defendants  will  pay  to  the  United 
States  $440,000  and  will  consent  to  a 
CERCLA  lien  on  the  Site.  The  proposed 
settlement  also  contains  a  waiver  of 
future  liability  based  on  defendants' 
ability  to  pay. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  10th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  All  comments 
should  refer  to  United  States  v.  Kem- 
pest  Site  (ED.  Mo.)  D.J.  Ref.  90-11-2- 
500.  i 


The  proposed  consent  decree  may  be  - 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
1333  F  Street,  NW.,  suite  600, 
Washington,  DC  20004,  202-347-7829.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $5  (25  cents  per  page 
reproduction  costs)  payable  to  Consent 
Decree  Library. 
Richard  B.  Stewart, 

Assistant  Attorney  General,  Environment  and 
Natural  Resources  Division. 

[FR  Doc.  91-17656  Filed  7-24-91;  8:45  am] 
nujNo  cooe  4410-01-M 


Lodging  of  Consent  Decree;  United 
States  V.  WatkinssJohnson  Co. 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  and  pursuant  to 
section  122(d)(2)(B)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"), 
42  U.S.C.  9622(d)(2)(B),  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Watkins-Johnson  Company, 
Civil  Action  No.  C  92  20423  SW  (N.D. 
Cal.),  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  California  on  July  16, 1991.  This  action 
.  was  brought  under  Sections  106  and  107 
of  CERCLA.  42  U.S.C.  9606  and  9807. 
The  Consent  Decree  provides  that 
defendant  Watkins-Johnson  Company 
will  clean  up  the  Watkins-Johnson 
Superfund  Site  as  required  by  the 
Record  of  Decision  issued  by  the  U.S. 
Environmental  Protection  Agency  on 
June  29, 1990,  pay  $150,000  of  the  past 
response  costs  incurred  by  the  U.S. 
Environmental  Protection  Agency,  and 
pay  all  future  response  and  oversight 
costs  incurred  by  the  U.S. 
Environmental  Protection  Agency. 

For  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  the 
Department  of  Justice  wrill  receive 
written  comments  relating  to  the 
Consent  Decree  from  persons  who  are 
not  parties  to  the  action.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530  and 
should  refer  to  United  States  v. 
Watkins-Johnson  Company.,  D.O.J.  Ref. 
No.  90-11-3-729. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States        * 
Attorney,  Northern  District  of 
California,  U.S.  Courthouse,  450  Golden 
Gate  Avenue,  San  Francisco,  California 
94102  and  at  the  Region  IX  office  of  the 
U.S.  Environmental  Protection  Agency, 


75  Hawthorne  Street,  San  Francisco. 
California  94105. 

A  copy  of  the  Consent  Decree  also 
may  be  examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue,  NW.,  Box 
1097,  Washington,  DC  20004,  telephone 
number  (202)  347-2072.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center.  The  proposed 
Consent  Decree  package  consists  of  a  76 
page  consent  decree  and  57  pages  of 
appendices.  Please  specify  in  the 
request  whether  or  not  appendices  are 
requested.  A  request  for  a  copy  of  the 
proposed  Consent  Decree  with 
appendices  shall  be  accompanied  by  a 
check  in  the  amount  of  $33.25  (25  cents 
per  page  reproduction  charge)  payable 
to  "Consent  Decree  Library."  A  request 
for  a  copy  of  the  proposed  Consent 
Decree  without  appendices  should  be 
accompanied  by  a  check  in  the  amount 
of  $19.00  to  "Consent  Decree  Library." 
Barry  M.  Hartman, 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-17654  Filed  7-24-91:  8:45  am] 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
Cable  Television  Laboratories,  Inc7 
Nexus  Engineering  Corp./General 
lnstrunr)ent  Corp. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seg.  ("the  Act"),  Cable 
Television  Laboratories,  Inc. 
("CableLabs"),  Nexus  Engineering  Corp. 
("NEXUS")  and  General  Instrument 
Corporation  ("GI ")  on  June  27, 1991,  filed 
a  written  notification  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing  (1) 
the  identities  of  the  parties  to  this 
agreement  and  (2)  the  nature  and 
objectives  of  this  agreement.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  protections  of  section  4  of 
the  Act,  which  limit  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

Pursuant  to  section  6(b)  of  the  Act,  the 
identities  of  the  parties  to  this 
agreement  and  the  general  areas  of 
planned  activity  are  given  below. 

The  current  parties  are  the  following: 

Cable  Television  Laboratories.  Inc.,  1050 
Wabiut  Street,  Suite  500,  Boulder, 
Colorado  80302 
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Nexus  Engineering  Corp.,  7000  Lougheed 

Highway,  Bumaby,  British  Cohimbia, 

Canada 
Genera)  butnmient  Corporation,  2200 

Byberry  Road,  Hatboro,  Pennsylvania 

19040 

The  area  of  planned  activity  is 
cooperation  in  the  development  of 
interface  concepts  between  personal 
communications  networks  and  cable 
system  networks,  including  the 
exchange  of  information  related  to  the 
functions  and  architecture  of  personal 
communications  networks  and 
cooperation  in  the  conduct  of  radio 
frequency  tests  in  connection  with 
experimental  personal  communications 
networks  licenses  issued  by  the  FCC 
loceph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  91-17855  Filed  7-24-91;  8:45  amj 
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DEPAFrrMENT  Of  LABOR 

Office  of  the  Secretary 

Benefits  Review  Board;  New  Address 

The  Benefits  Review  Board  announces 
that  effective  August  5. 1991,  the  Board's 
operation  will  be  moved  to  a  new 
location  in  the  Tech  World  complex 
next  to  the  DC  Convention  Center.  The 
new  address  and  phone  numbers, 
effective  August  5, 1991,  will  be; 

Benefits  Review  Board,  U.S.  Department  of 

Labor.  800  K  Street.  NW.,  Soite  500. 

Washington,  DC  20001-8001. 
General  Information/Case  Inquiries— (202) 

633-7500. 
Executive  Counsel/Clerk  of  the  Board— {202) 

633-7503. 

Interested  parties  and  appellants  are 
hereby  notified  of  the  new  address  and 
phone  numbers  for  all  matters  filed  with 
the  Board  and  for  all  inquiries 
concerning  any  matter  before  the  Board 
on  or  after  August  5, 1991. 

The  Department  of  Labor  is  in  the 
process  of  amending  its  regulations  in 
the  Code  of  Federal  Regulations  to 
reflect  this  new  address  at  20  CFR 
801.303.  802.204. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lisa  L  Laiinnan,  Executive  Counsel, 
Clerk  of  the  Board  at  t202)  65J-5060 
through  August  2, 1991;  (202)  633-7503 
on  or  after  August  5, 1991. 

Signed  this  18th  day  of  July.  1961. 
Betty  |.  Stas«, 

Chairman  of  the  Board.  Chief  Administrotive 
Appeals. 

[FR  Doc  91-1766Z  Filed  7-24-91:  S:4S  am} 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Opera-Musical  Theater  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Opera- 
Musical  Theater  Advisory  Panel 
(Professional  Companies  "B"  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  15-16, 1991  from  9  a.m.-9 
p.m.  and  August  17  from  9  a.m.-6  p.m.  in 
room  714  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW, 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  17  from  3:30 
p.m.-6  p,m.  The  topic  will  be  policy 
discussion. 

The  remaining  portions  of  this  meeting 
on  August  15-16  from  9  a.m.-9  p.m.  and 
August  17  from  9  a.m.-3:30  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1901,  these  sessions  will  be  closed  to  the 
public  pursuant  to  subsection  (c)(4),  (6), 
and  (9)(B)  of  section  552b  of  title  5. 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-trme  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Farther  informatian  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M  Sabine,  Advisory  Committee 
Management  Officer,  National 


Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

(FR  Doc.  91-17701  Filed  7-24-91: 8:45  amJ 
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Opera-Musical  Theater  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Opera- 
Musical  Theater  Advisory  Panel 
(Professional  Companies  "A"  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  12-13, 1991  from  9  a.m.-a 
p.m.  and  August  14  from  9  a.ni.-6  p.m.  in 
room  714  at  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  14  from  3:30 
p.m.-6  p.m.  The  topic  will  be  policy 
discussion. 

The  remaining  portions  of  this  meeting 
on  August  12-13  from  9  a.m.-9  p.m.  and 
August  14  from  9  a.m.-3:30  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  fmancial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants,  bi  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1991,  these  sessions  wilt  be  closed  to  the 
public  pursuant  to  subsection  (c)(4),  (6), 
and  (9)(B)  of  section  552b  of  title  5. 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  oi  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  die 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Wasfaingtcm, 
DC  20506,  202/682-5532.  TTY  202/682- 


5496,  at  least  seven  (7)  days  pi 
meeting. 

Further  information  with  ref 
this  meeting  can  be  obtained  f 
Yvonne  M.  Sabine,  Advisory  ( 
Management  Officer.  National 
Endowment  for  the  Arts,  Wasl 
DC  20506.  or  call  (202)  682-543 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operc 
National  Endowment  for  the  Arts. 
[FR  Doc.  91-17702  Filed  7-24-91:  8 
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NATIONAL  SCIENCE  FOUND. 

Permit  Application  Received 
Antarctic  Conservation  Act  c 

agency:  National  Science  Fou 
ACTION:  Notice  of  permit  appli 
received  under  the  Antarctic 
Conservation  Act  of  1973.  Pub! 
95-541. 

SUMMARY:  The  National  Sciem 
Foundation  (NSF)  is  required  t 
notice  of  permit  applications  n 
conduct  activities  regulated  ur 
Antarctic  Con3er\'ation  Act  of 
has  published  regulations  undi 
Antarctic  Con8er\'ation  Act  of 
title  45  part  670  of  the  Code  of 
Regulations.  This  is  the  requin 
of  permit  applications  receivec 
DATES:  Interested  parties  are  i; 
submit  written  data,  comment! 
with  respect  to  this  permit  app 
by  August  26. 1991.  Permit  app 
may  be  inspected  by  lntereste( 
at  the  Permit  Office,  address  b 
ADDRESSES:  Comments  should 
addressed  to  Permit  Office,  ro( 
Division  of  Polar  Programs.  Na 
Science  Foundation.  Washingt 
20550. 

FOR  FURTHER  INFORMATION  CO 

Charles  E.  Myers  at  the  above 
or  (202)  357-7817. 

SUPPLEMENTARY  INFORMATION: 

National  Science  Foundation,  i 
directed  by  the  Antarctic  Cons 
Act  of  1978  (Pub.  L  95-541),  ha 
developed  regulations  that  imp 
the  "Agreed  Measures  for  the 
Conser\atipn  of  Antarctic  Faui 
Flora"  for  all  United  States  citi 
Agreed  Measures,  developed  b 
Antarctic  Treaty  Consultative 
recommended  establishment  o 
system  for  various  activities  in 
Antarctica  and  designation  of  i 
animals  and  certain  geographi( 
requiring  special  protection.  Tl 
regulations  establish  such  a  pe 
system  to  designate  Specially  1 
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Endowment  for  the  Arts,  Washington. 

DC  20506.  or  call  (202)  682-5433. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[PR  Doc.  91-17701  Filed  7-24-«l;  8:45  am] 
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Opera-Musical  Theater  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Opera- 
Musical  Theater  Advisory  Panel 
(Professional  Companies  "A"  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  12-13, 1991  from  9  a.m.-9 
p.m.  and  August  14  from  9  a.m.-6  p.m.  in 
room  714  at  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  14  from  3:30 
p.m.-6  p.m.  The  topic  will  be  policy 
discussion. 

The  remaining  portions  of  this  meeting 
on  August  12-13  from  9  a.m.-9  p.m.  and 
August  14  from  9  a.m.-3:30  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  fmancial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants,  hi  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1991,  these  sessions  wilt  be  closed  to  the 
public  pursuant  to  subsection  (c)(4),  (6), 
and  (9)(B)  of  section  552b  of  title  5. 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  c^  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506,  202/682-5532,  TTY  202/682- 


5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  (202)  682-5433. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 
[FR  Doc.  91-17702  Filed  7-24-91;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Permit  Application  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permit  application 
received  under  the  Antarctic 
Conservation  Act  of  1973,  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conser\'ation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Cons3r\ation  Act  of  1978  at 
title  45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  this  permit  application 
by  August  26, 1991.  Permit  applications 
may  be  inspected  by  interested  parties 
at  the  Permit  Office,  address  below. 
ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Myers  at  the  above  address 
or  (202)  357-7817. 

SUPPLEMENTARY  INFORMATION:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 


Areas  and  Sites  of  Special  Scientific 
Interest. 

The  application  received  is  as  follows: 

1.  Applicant:  Mark  Chappell,  Biology 
Department,  University  of  California, 
Riverside,  CA  92521. 

Activity  for  which  permit  requested. 
Taking,  import  into  USA.  The  applicant 
is  conducting  research  on  reproductive 
effort  and  foraging  activity  in  Adelie 
penguins.  He  requests  permission  to 
band  a  total  of  500  birds  (200  adults,  300 
chicks).  In  addition,  he  requests 
permission  to  sacrifice  for  tissue 
sampling  up  to  10  injured  birds.  Other 
studies  involve  50  chicks  to  be 
examined  in  laboratory  studies  of 
mefaboUc  rates,  salt  and  water  balance, 
and  nitrogen  excretion.  These  chicks 
would  be  returned  to  the  colonies 
unharmed  after  the  experiments.  Time- 
depth  recorders  would  be  temporarily 
attached  to  50  adult  birds  to  study 
diving  behavior.  Doubly-labeled  water 
studies  of  75  adults  and  30  chicks  would 
be  performed.  These  specimens  would 
be  returned  unharmed  after  the 
experiments.  Other  experiments  involve 
measurement  of  total  body  water.  A 
maximum  of  25  chicks  would  be 
sacrificed  for  experiments  on 
osmoregulation,  energy  utilization  and 
material  budgets.  The  applicant  also 
requests  permission  to  import  tissue 
samples,  blood  and  other  body  fluids  to 
the  US  for  further  analysis. 

Location:  Vicinity  of  Palmer  station. 
Antarctica. 

Dates:  October  1991-April  1992. 
Charles  E.  Myers, 

Permit  Office,  Division  of  Polar  Programs. 
(PR  Doc.  91-17636  Filed  7-24-91;  8:45  am] 

BtLUNQ  COOE  7$5S-01-II 


Advisory  Committee  for  Education  and 
Human  Resources;  Committee  of 
Visitors;  Notice  of  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Committee  of  Visitors  Review  of  the 
Teacher  Preparation  Program. 

Date  and  Time:  August  15. 1991;  1  to  5  p.m. 
August  16, 1991;  8  a.m.  to  5  p.m. 

Place:  Room  638A.  lEOO  G  Street,  N\V.. 
Washington.  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Miriam  Levia  or  Ms. 
Lois  .Nicholson,  Program  Directors.  Room  638, 
National  Science  Foundation,  Washington, 
D.C.  20550,  telephone  (202)  357-7069. 

Purpose  of  Meeting:  To  provide  oversight 
review  of  the  Teacher  Preparation  Program 
within  the  Division  of  Teacher  Preparation 
and  Enhancement. 

Agenda:  To  carry  out  Committee  of  Visitors 
(COV)  review  including  examination  of 
decisions  on  proposals,  reviewer  comments, 
and  other  privileged  materials. 


Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  tiie  Sunshine  Act  would 
improperly  be  disclosed. 

Dated:  July  22, 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  91-17700  Filed  7-24-91;  8:45  a.Ti| 

WLUNQ  CODE  7SSS-«1-«I 


Advisory  Committee  for  Education  and 
Human  Resources:  Committee  of 
Visitors;  Notice  of  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Committee  of  Visitors  Rev-iew  of  the 
Minority  Research  Centers  of  Excellence 
(MRCE)  Program 

Date  and  Time:  August  14-15, 1991: 8  a.m. 
to  5  p.m. 

Place:  Room  1243, 1800  G  Street  NW., 
Washington,  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Ms.  Griselio  P.  Moranda. 
Program  Analyst  or  Dr.  Roosevelt  Calbert, 
Section  head.  Division  of  Human  Resource 
Development,  Room  1225.  National  Science 
Foundation,  Washington.  DC  20550 
Telephone  (202)  357-7552 

Purpose  of  Meeting:  To  provide  oversight 
review  of  the  Minority  Research  Centers  of 
Excellence  (MRCE)  Program  within  the 
Division  of  Human  Resource  Development 

Agenda:  To  carry  out  Committee  of  Visitors 
(COV)  review  including  examination  of 
decisions  on  proposals,  reviewer  comments, 
and  other  privileged  materials. 

Reasons  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b[c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would 
improperly  be  disclosed. 

Dated:  July  22, 1991. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  91-17699  Filed  7-24-91;  8:45  am] 

BILUNO  COOE  76Si-01-ll 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committee  on  Nuclear  Waste  (ACNW); 
Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
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meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  of  the  ACNW.  and  the 
ACNW  Working  Groups  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  which  have 
been  scheduled  and  meetings  which 
have  been  postponed  or  cancelled  since 
the  last  list  of  proposed  meetings 
published  June  20, 1991  (56  FR  28420). 
Those  meetings  which  are  definitely 
scheduled  have  had.  or  will  have,  an 
individual  notice  published  in  the 
Federal  Register  approximately  15  days 
(or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  full 
Committee  and  ACNW  meetings 
designated  by  an  asterisk  (*)  will  be 
closed  in  whole  or  in  part  to  the  public. 
ACRS  full  Committee  and  ACNW 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subcommittee  and  ACNW  Working 
Group  meetings  usually  begin  at  8:30 
a.m.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
full  Committee  and  ACNW  meetings, 
and  when  ACRS  Subcommittee  and 
ACNW  Working  Group  meetings  will 
start  will  be  published  prior  to  each 
meeting.  Information  as  to  whether  a 
meeting  has  been  firmly  scheduled, 
cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  the  August  1991  ACRS  and  ACNW 
full  Committee  meetings  can  be  obtained 
by  a  prepaid  telephone  call  to  the  Office 
of  the  Executive  Director  of  the 
Committees  (telephone:  301/492-4600 
(recording)  or  301/492-7288,  Attn: 
Barbara  ]o  White)  between  7:30  a.m.  and 
4:15  p.m..  Eastern  Time. 

ACRS  Subcommittee  Meetings 

AC/DC  Power  Systems  Reliability, 
July  30, 1991,  Bethesda,  MD.  The 
Subcommittee  will  discuss  the 
implementation  status  of  the  station 
blackout  rule  for  current  operating 
plants. 

AC/DC  Power  Systems  Reliability, 
July  31, 1991,  Bethesda.  MD.  The 
Subcommittee  will  discuss  adoption  of 
the  N+2  concept  for  systems  which  are 
actuated  to  perform  safety  functions  for 
future  nuclear  plants  (GE,  W,  CE  and 
EPRI). 

Advanced  Reactor  Designs,  August  6, 
1991,  Bethesda,  MD.  The  Subcommittee 
will  review  the  modular  high- 
temperatiu-e  gas  cooled  reactor 
(MHTGR)  and  the  power  reactor 
innovative  small  module  (PRISM) 
designs  sponsored  by  DOE. 

Extreme  External  Phenomena,  August 
7, 1991,  Bethesda,  MD.  The 
Subcommittee  will  discuss  the  results  of 
the  Diablo  Canyon  Long-Term  Seismic 
Reevaluation  Program. 


Instrumentation  and  Control  Systems, 
August  29, 1991,  Bethesda,  MD.  The 
Subcommittee  ««rill  discuss  EPRI's 
reactor  set-point  methodology  for  future 
designs  and  the  Transient  Response 
Implementing  Plan  (TRIP)  procedures. 

Adi'anced  Pressurized  Water 
Reactors,  September  4, 1991,  Bethesda, 
MD.  The  Subcommittee  will  continue  its 
review  of  the  CE  System  80+  Standard 
Plant  with  a  detailed  look  at  the 
NUPLEX  80+  Advanced 
Instrumentation  and  Control  System 
design  and  the  Probabilistic  Risk 
Assessment  as  applied  to  this  new 
design. 

Improved  Light  Water  Reactors, 
September  17. 1991,  Bethesda,  MD.  The 
Subcommittee  will  review  draft  safety 
evaluation  reports  corresponding  to 
Chapters  1  and  10  of  the  EPRI's 
Requirements  Document  for 
Evolutionary  Designs. 

Advanced  Boiling  Water  Reactors, 
September  18. 1991.  Bethesda.  MD.  The 
Subcommittee  will  review  draft  safety 
evaluation  reports  corresponding  to 
Chapters  1.  2.  3,  4,  5,  6,  and  17  of  the  GE 
Standard  Safety  Analysis  Report. 

Severe  Accidents,  October  24-25. 
1991,  Bethesda,  MD.  The  Subcommittee 
will  discuss  elements  of  the  Severe 
Accident  Research  Program. 

Regional  Programs,  November  13-14. 
1991  (tentative),  NRC  Region  V  Office. 
Walnut  Creek.  CA.  The  Subconunittee 
will  discuss  the  activities  of  the  NRC 
Region  V  Office. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined  (Fall,  tentative), 
Bethesda,  MD.  The  Subcommittee  will 
continue  its  review  of  the  NRC  staff 
program  to  address  the  issue  of 
interfacing  systems  LOCAs. 

Joint  Thermal  Hydraulic  Phenomena 
and  Cpre  Performance,  Date  to  be 
determined,  Bethesda.  MD.  The 
Subcommittee  will  continue  its  review 
of  the  issues  pertaining  to  BWR  core 
power  stability. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined,  Bethesda,  MD.  The 
Subcommittee  will  review  the  status  of 
the  application  of  the  Code  Scaling, 
Applicability,  and  Uncertainty  (CSAU) 
Evaluation  Methodology  to  a  small- 
break  LOCA  calculation  for  a  B&W 
plant. 

Regulatory  Activities,  Date  to  be 
determined.  Bethesda,  MD.  The 
Subconunittee  will  review  the  proposed 
final  resolution  of  Generic  Safety  Issue- 
113,  "Dynamic  Qualification  Testing  of 
Large  Bore  Hydraulic  Snubbers." 

Occupational  and  Environmental 
Protection  Systems  (tentative).  Date  to 
be  determined,  Bethesda.  MD.  The 
Subcommittee  will  review  certain 
regulatory  guides  related  to  the 


implementation  of  the  revised  10  CFR 
part  20  rule. 

Systematic  Assessment  of  Experience, 
Date  to  be  determined,  Bethesda,  MD. 
The  Subcommittee  will  discuss  the 
safety  significance  of  the  lessons 
learned  from  the  operating  experience 
with  solenoid-operated  valves  (SOVs). 
Also,  it  will  discuss  the  comments 
received  from  the  Nuclear  Utility  Group 
on  Equipment  Qualification  regarding 
the  AEOD's  findings  on  SOV  problems 
at  U.S.  nuclear  power  plants. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined,  Los  Alamos,  NM.  The 
Subcommittee  will  review  the 
documentation  associated  with  the 
TRAC-PF1/M0D2  code  version. 

ACRS  Full  Conunittee  Meetings 

376th  ACRS  Meeting.  August  8-10. 
1991,  Bethesda,  MD.  Items  are 
tentatively  scheduled. 

A.  Reactor  Operating  Experience 
(Open) — Briefing  and  discussion  of 
events  and  incidents  that  have  occurred 
at  nuclear  facilities,  including  the  recent 
loss  of  off-site  power  event  at  the 
Vermont  Yankee  Nuclear  Power  Station. 
Representatives  of  the  NRC  staff  and 
the  industry  will  participate,  as 
appropriate. 

R  NRC  Safety  Research  Program 
(Open) — Discussion  of  the  scope  and 
nature  of  a  proposed  report  to  the 
Commission  on  the  NRC  safety  research 
program. 

C.  Diablo  Canyon  Nuclear  Power 
Station  (Open) — Review  and  report  on 
the  results  of  the  long-term  seismic 
reevaluation  program  for  this  nuclear 
station.  Representatives  of  the  licensee 
and  the  NRC  staff  will  participate,  as 
appropriate.  A  Committee  report  may 
result  from  this  session. 

D.  Nuclear  Power  Plant  Operator 
Requalification  Program  (Open} — 
Briefing  and  discussion  regarding  the 
impact  of  symptom-based  operating 
procedures  on  the  requalification  of 
nuclear  power  plant  licensed  operators. 

E.  ACRS  Plans  for  the  Review  of 
Evolutionary  and  Advanced  Reactor 
Plants  (Open) — Discussion  of  plans  and 
procedures  for  conduct  of  ACRS  reviews 
of  the  evolutionary  and  advanced  LMR 
designs,  including  the  GE  ABWR  design. 

F.  NRC  Regulatory  Impact  Survey 
(Open) — Review  and  report  on  the  NRC 
staffs  proposed  corrective  actions 
resulting  from  the  NRC  regulatory 
impact  survey  (SECY-91-172, 
Regulatory  Impact  Survey  Report,  Final). 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate.  A  Committee  report  may 
result  from  this  session. 

G.  San  Onofre  Nuclear  Generating 
Station  Unit  No.  1  (Open/— Review  and 
report  on  the  proposed  conversion  of  a 


provisional  operating  license 
term  operating  license  for  thi! 
unit.  Representatives  of  the  N 
and  the  licensee  will  participi 
appropriate.  A  Committee  rep 
result  from  this  session. 

H.  Station  Blackout  Rule  (C 
Briefing  and  discussion  regan 
status  of  implementation  of  tl: 
Blackout  Rule.  Representative 
NRC  staff  and  the  nuclear  ind 
participate,  as  appropriate.  A 
Committee  report  may  result  I 
session. 

I.  AC/DC  Power  Systems  R 
(Open} — Briefing  and  discussi 
regarding  adoption  of  the  "Nh 
concept  for  systems  which  an 
to  perform  safety  functions  fo; 
plants.  Representatives  of  the 
and  the  nuclear  industry  will  j 
as  appropriate.  A  Committee  i 
result  from  this  session. 

J.  Key  Technical  Issues  for  t 
Nuclear  Plants  (Open)— Discu 
items  in  need  of  early  resolutii 
respect  to  future  nuclear  powt 
designs  and  a  proposed  coursi 
to  address  them. 

K.  ACRS  Subcommittee  and 
Activities  (Open)— RepoTia  ab 
discussion  regarding  the  statui 
designated  Subcommittee  acti 
Also,  discussion  regarding  act 
individual  Committee  member 

L  Anticipated  Committee  A 
(Open) — Discussion  of  anticip; 
ACRS  Subcommittee  activities 
proposed  for  consideration  by 
Committee,  and  administrativi 
related  to  the  conduct  of  Comr 
business. 

M.  Proposed  Reports  to  NRC 
Discussion  of  proposed  report! 
NRC  regarding  items  considerc 
this  meeting. 

N.  Miscellaneous  (Open) — C 
discussion  of  items  that  were  r 
completed  during  previous  AC 
meetings  as  time  and  availabil 
information  permit,  including  t 
proposed  resolution  of  Generic 
130,  Essential  Service  Water  S; 
Failures  at  Multi-Unit  Sites. 

377th  ACRS  Meeting— Septe 
1991 — Agenda  to  be  announcec 

378th  ACRS  Meeting— Ocio\: 
1991 — Agenda  to  be  announcec 

ACNW  Full  Committee  and  Wi 
Group  Meetings 

34th  ACNW  Meeting,  August 
1991,  Bethesda.  MD.  Items  are 
tentatively  scheduled. 

A.  The  State  of  Nevada  will ! 
to  present  a  summary  and  disci 
the  State's  review  and  commen 
DOE'S  Site  Characterization  Ph 
related  Study  Plans. 
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implementation  of  the  revised  10  CFR 
part  20  rule. 

Systematic  Assessment  of  Experience, 
Date  to  be  determined,  Bethesda,  MD. 
The  Subcommittee  will  discuss  the 
safety  significance  of  the  lessons 
learned  from  the  operating  experience 
with  solenoid-operated  valves  (SOVs). 
Also,  it  will  discuss  the  comments 
received  from  the  Nuclear  Utility  Group 
on  Equipment  Qualification  regarding 
the  AEOD's  findings  on  SOV  problems 
at  U.S.  nuclear  power  plants. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined,  Los  Alamos,  NM.  The 
Subcommittee  will  review  the 
documentation  associated  with  the 
TRAC-PF1/M0D2  code  version. 

ACRS  Full  Conunittee  Meetings 

376th  ACRS  Meeting.  August  8-10, 
1991.  Bethesda.  MD.  Items  are 
tentatively  scheduled. 

A.  Reactor  Operating  Experience 
(Open) — Briefing  and  discussion  of 
events  and  incidents  that  have  occurred 
at  nuclear  facilities,  including  the  recent 
loss  of  off-site  power  event  at  the 
Vermont  Yankee  Nuclear  Power  Station. 
Representatives  of  the  NRC  staff  and 
the  industry  will  participate,  as 
appropriate. 

R  NRC  Safety  Research  Program 
(Open) — Discussion  of  the  scope  and 
nature  of  a  proposed  report  to  the 
Commission  on  the  NRC  safety  research 
program. 

C.  Diablo  Canyon  Nuclear  Power 
Station  (Open) — Review  and  report  on 
the  results  of  the  long-term  seismic 
reevaluation  program  for  this  nuclear 
station.  Representatives  of  the  Ucensee 
and  the  NRC  staff  will  participate,  as 
appropriate.  A  Committee  report  may 
result  from  this  session. 

D.  Nuclear  Power  Plant  Operator 
Requalification  Program  (Open} — 
Briefing  and  discussion  regarding  the 
impact  of  symptom-based  operating 
procedures  on  the  requalification  of 
nuclear  power  plant  licensed  operators. 

E.  ACRS  Plana  for  the  Review  of 
Evolutionary  and  Advanced  Reactor 
Plants  (Open} — Discussion  of  plans  and 
procedures  for  conduct  of  ACRS  reviews 
of  the  evolutionary  and  advanced  LMR 
designs,  including  the  GE  ABWR  design. 

F.  NRC  Regulatory  Impact  Survey 
(Open} — Review  and  report  on  the  NRC 
staffs  proposed  corrective  actions 
resulting  from  the  NRC  regulatory 
impact  survey  (SECY-91-172, 
Regulatory  Impact  Survey  Report,  Final). 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate.  A  Committee  report  may 
result  from  this  session. 

G.  San  Onofre  Nuclear  Generating 
Station  Unit  No.  1  (Open}— Review  and 
report  on  the  proposed  conversion  of  a 


provisional  operating  license  to  a  full- 
term  operating  license  for  this  nuclear 
unit.  Representatives  of  the  NRC  staff 
and  the  licensee  will  participate,  as 
appropriate.  A  Committee  report  may 
result  from  this  session. 

H.  Station  Blackout  Rule  (Open}— 
Briefing  and  discussion  regarding  the 
status  of  implementation  of  the  Station 
Blackout  Rule.  Representatives  of  the 
NRC  staff  and  the  nuclear  industry  will 
participate,  as  appropriate.  A 
Committee  report  may  result  from  this 
session. 

I.  AC/DC  Power  Systems  Reliability 
(Open} — Briefing  and  discussion 
regarding  adoption  of  the  "N+2" 
concept  for  systems  which  are  actuated 
to  perform  safety  functions  for  future 
plants.  Representatives  of  the  NRC  staff 
and  the  nuclear  industry  will  participate, 
as  appropriate.  A  Committee  report  may 
result  from  this  session. 

J.  Key  Technicallssues  for  Future 
Nuclear  Plants  ^Ope/?;— Discussion  of 
items  in  need  of  early  resolution  with 
respect  to  future  nuclear  power  plant 
designs  and  a  proposed  course  of  action 
to  address  them. 

K.  ACRS  Subcommittee  and  Members 
Activities  (Open}— RepoTls  about  and 
discussion  regarding  the  status  of 
designated  Subcommittee  activities. 
Also,  discussion  regarding  activities  of 
individual  Committee  members. 

L  Anticipated  Committee  Activities 
(Open) — Discussion  of  anticipated 
ACRS  Subcommittee  activities,  items 
proposed  for  consideration  by  the  full 
Committee,  and  administrative  matters 
related  to  the  conduct  of  Committee 
business. 

M.  Proposed  Reports  to  NRC  (Open)— 
Discussion  of  proposed  reports  to  the 
NRC  regarding  items  considered  during 
this  meeting. 

N.  Miscellaneous  (Open)— Complete 
discussion  of  items  that  were  not 
completed  during  previous  ACRS 
meetings  as  time  and  availability  of 
information  permit,  including  the 
proposed  resolution  of  Generic  Issue- 
130,  Essential  Service  Water  System 
Failures  at  Multi-Unit  Sites. 

377th  ACRS  Meeting— Sepiemher  5-7, 
1991 — Agenda  to  be  announced. 

378th  ACRS  Meeting— October  10-12. 
1991 — Agenda  to  be  announced. 

ACNW  Full  Conunittee  and  Working 
Group  Meetings 

34th  ACNW  Meeting.  August  28-29. 
1991,  Bethesda.  MD.  Items  are 
tentatively  scheduled. 

A.  The  State  of  Nevada  will  be  invited 
to  present  a  summary  and  discussion  of 
the  State's  review  and  comments  on 
DOE'S  Site  Characterization  Plan  and 
related  Study  Plans. 


B.  DOE  will  be  invited  to  present  a 
summary  and  discussion  of  the  DOE 
responses  to  comments  by  EPA.  NRC, 
and  the  State  of  Nevada  on  the  Yucca 
Mountain  Site  Characterization  Plan. 

C.  The  NMSS  HLW  staff  will  present 
the  results  of  the  review  of  DOE's 
responses  to  the  NRC  staffs  Site 
Characterization  Analysis. 

D.  The  NMSS  HLW  proactive  program 
will  be  presented.  This  involves  planned 
rulemakings,  guidelines,  and  teclinical 
positions  in  support  of  the  HLW 
program. 

E.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting 
agenda,  administrative,  and 
organizational  matters,  as  appropriate. 
Also,  discuss  matters  and  specific  issues 
that  were  not  completed  during  previous 
meetings  as  time  and  availabiHty  of 
information  permit. 

35th  ACNW  Meeting.  September  25- 
27. 1991— Agenda  to  be  announced. 

36th  ACNW  fleeting.  October  23-24. 
1991— Agenda  to  be  announced. 

37th  ACNW  Meeting.  November  20- 
21, 1991 — Agenda  to  be  announced. 

38th  ACNW Meetir.g.  December  18- 
19, 1991 — Agenda  to  be  announced. 

ACNW  Working  Group  on 
Preparation  of  Regulatory  Guides  fur 
Implementing  Revisions  to  10  CFR  part 
20.  August  20-22, 1991.  Bethesda,  MD— 
Postponed. 

ACNW  Working  Group  on  NRC  staff 
Computer  Modeling  and  Performance 
Assessment  Capabilities  in  High-Level 
Waste.  September  11-13. 1991.  The 
Working  Group  will  review  the  NRC 
staffs  capabilities  to  make  independent 
evaluations  of  Ucensee  proposals  with 
respect  to  the  performance  of  high-level 
radioactive  waste  disposal  facilities. 
Emphasis  will  be  placed  on  computer 
capabilities  involving  modeling, 
documentation,  verification  and 
validation. 

ACNW  Working  Group  on  Geologic 
Dating.  October  22. 1991,  Bethesda, 
MD — Postponed. 

ACNW  Working  Group  on  Residual 
Contamination  Clean-up  Criteria. 
October  25, 1991,  Bethesda,  MD.  The 
Working  Group  will  review  the  clean-up 
criteria  for  unrestricted  use  of 
contaminated  sites  that  have  been,  or 
were  at  one  time,  under  AEC  or  NRC 
license.  The  NRC  staff  is  in  the  process 
of  determining  acceptable  levels  for 
uranium-  and  thorium-  contaminated 
soils  and  structures  to  be  released  for 
unrestricted  use. 

ACNW  Working  Group  on  the  Impact 
of  Long-Ronge  Climate  Change  in  the 
Area  of  the  Southern  Basin  and  Range, 
November  19, 1991.  Bethesda.  MD.  The 
Working  Group  will  review  the  potential 
long-range  climate  changes  and  their 


impact  on  performance  assessments  of  a 
proposed  high-level  repository. 

ACNW  Working  Group  on  Post- 
Closcre  Monitoring.  November  22. 1991. 
Bethesda,  MD.  The  Working  Group  will 
review  the  potential  problems  and 
possible  limitations  associated  with  the 
post-closure  monitoring  of  a  proposed 
high-level  waste  repository.  The 
potential  utilization  of  non-invasive 
methods  for  the  attainment  of  such  a 
capability  as  well  as  the  duration  of 
such  monitoring,  and  significance  and 
impact  of  results  will  also  be 
considered. 

ACNW  Working  Group  on 
Inadvertant  Human  Intrusion  Related  to 
the  Presence  of  Natural  Resources  at  a 
High-Level  Waste  Site.  December  17, 
1991.  Bethesda.  MD.  The  Working  Group 
will  review  the  methodologies  for 
assess.ment  of  the  potential  for  natural 
resources  at  a  proposed  high-level  waste 
site. 

ACNW  Working  Group  on  NRC  staff 
Computer  Modeling  and  Performance 
Assessment  Capabilities  in  Low-Level 
Waste.  Date  to  be  determined.  Bethesda, 
MD. 

Dated:  July  19. 1991. 
lohn  C  Hoyle. 

Advisory  Committee  Management  Officer. 
|FR  Doc.  91-17669  Filed  7-24-91:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exctiange, 
Incorporated 

July  19. 1991. 

The  above  named  national  securities 
exchange  has  Hied  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  19J4  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Ambac.  Inc. 
Common  Stock.  SO.Ol  Par  Value  (File  No.  7- 
7090) 
Banyan  .Mortgage  Investment  Fund 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7091) 
Calgon  Carbon  Corp. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7092) 
Continental  Medical  Systems.  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7093) 
Fisher  Price,  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
'7004)  . 


34080 


Federal  Register  /  Vol.  56.  No.  143  /  Thursday.  July  25,  1991  /  Notices 


Fruehauf  Trailer  Corp. 
Common  Stock,  $0.01  Par  Value  (File  Na  7- 
7095) 
Harley-Davidson,  Ina 
Common  Stock.  SOOl  Par  Value  (File  No.  7- 
7096) 
International  Specialty  Products,  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7097) 
Mutual  Risk  Management,  Ltd. 
Common  Stock.  $0.01  Par  Value  [File  No.  7- 
7098) 
Nuveen  Quality  Income  Municipal  Fund.  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7099) 
Ruddick  Corp. 
Common  Stock,  $1.00  Par  Value  (Tile  No.  7- 
7100) 
Spaghetti  Warehouse,  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7101) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consoHdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  9, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authroity. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  91-17823  Filed  7-24-91;  8:45  amj 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
Incorporated 

July  19, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Telecom  Corporation  of  New  Zealand 
Limited 


American  Depositary  Shares  (each 
representing  20  Ordinary  Shares,  NZ 
$1.00  Par  value)  (File  No.  7-7102) 
Barr  Laboratories,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7103) 
Enquirer/Star  Group,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No.  7- 
7104) 
Escagenetics  Corporation 
Common  Stock  $.0001  Par  Value  (File  No. 
7-7105) 
Exel,  Inc. 
Ordinary  Shares  $.001  Par  Value  (File  No. 
7-7106) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  9, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatluin  G.  Katz, 

Secretary. 

(FR  Doc.  91-17624  Filed  7-24-81;  8:43  am] 
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[Release  No.  34-29451;  FH«  No.  SR-NASI>- 
91-18] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  Natiortal 
Association  of  Securities  Dealers,  Inc., 
Relating  to  Suspension  and 
Cancellation  of  Associated  Person's 
Registration  as  a  Result  of  Failure  to 
Pay  Dues,  Fees,  or  Assessments 
Charged  by  the  Association 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  April  4, 1991  ',  the 


■  On  )u)y  12.  IWl.  fix  NASD  Tiled  AiDendmenl 
No.  1  to  the  proposed  rule  change.  In  recponse  to  • 
rM|oe«t  of  the  Commission  staff.  AmendinenI  No.  1 
darifiet  the  language  of  the  propoaal. 


National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  Interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  the  provisions  of  section 
19(b)(1)  under  the  Act,  the  NASD  is 
herewith  filing  a  proposed  rule  change 
to  Article  VI,  Sections  3  and  4  of  the 
NASD  By-Laws.  The  NASD  proposes  to 
amend  its  By-Laws  to  provide  for  the 
suspension  or  cancellation  of  the 
registration  of  an  associated  person  in 
the  event  of  non-payment  of  fees,  dues, 
or  assessments.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized. 

Article  VI 

Dues.  Assessments  and  Other  Charges 


Suspension  or  Cancellation  of 
Membership  or  Registration  for  Non- 
Payment  of  Dues 

Sec.  3.  The  Corporation  after  fifteen 
(15)  days  notice  in  writing,  may  suspend 
or  cancel  the  membership  of  any 
member  or  the  registration  of  any  person 
in  arrears  in  the  payment  of  any  fees, 
dues,  assessments  or  other  charges  or 
for  failure  to  furnish  any  information  or 
reports  requested  pursuant  to  section  2 
of  this  Article. 

Reinstatement  of  Membership  or 
Registration 

Sec.  4.  Any  membership  or 
registration  suspended  or  canceled 
under  this  Article  may  be  reinstated  by 
the  Corporation  upon  such  terms  and 
conditions  as  it  shall  deem  just- 
provided,  however,  that  any  applicant 
for  reinstatement  of  membership  or 
registration  shall  possess  the 
qualifications  required  for  membership 
or  registration  in  the  Corporation. 


II.  Self-Regulatory  Organization  a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 

Change 

In  its  filing  «vith  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


comments  it  received  on  the  f 
rule  change.  The  text  of  these 
statements  may  be  examined 
places  specified  in  Item  IV  he 
NASD  has  prepared  summarit 
forth  in  sections  (A),  (B),  and  | 
of  the  most  significant  aspects 
statements. 

A.  Self-Regulatory  Organizati 
Statement  of  the  Purpose  of  a 
Statutory  Basis  for,  the  Propoi 
Change 

Article  VI  of  By-Laws  provii 
Board  of  Governors  with  the  a 
charge  fees,  dues  and  assessn 
members,  issuers,  and  person) 
facilities  and  systems  operatei 
controlled  by  the  NASD.  Man; 
fees  are  described  in  Schedule 
NASD  By-Laws  and  include  si 
as  examination  fees,  annual 
assessments,  and  fees  for  filin 
documents  with  the  NASD.  Se 
Article  VI  of  the  By-Laws  curr 
authorizes  the  NASD,  after  pre 
written  notice  pursuant  to  artii 
the  Code  of  Procedure,  to  susp 
cancel  the  membership  of  any 
which  fails  to  pay  any  fees,  du 
assessments  or  other  charges, 
pay  forum  fees  associated  wit) 
arbitration  process  operated  b 
NASD  may  result  in  the  suspei 
cancellation  of  a  firm's  membe 
Section  3,  however,  does  not  a 
associated  persons  who  fail  to 
dues,  or  assessments. 

While  section  2  of  Article  V 
Rules  of  Fair  Practice  authorizi 
NASD,  afier  providing  written 
revoke  the  registration  of  an  a: 
person  who  has  failed  to  pay  a 
cost  imposed  in  connection  wii 
disciplinary  proceedings  or  pre 
conducted  under  the  Code  of  P 
no  provision  of  the  NASD's  By 
Rules  of  Fair  Practice,  Code  of 
Arbitration  Procedure,  or  Code 
Procedure  provides  for  the  sus] 
or  cancellation  of  an  associate^ 
registration  for  the  failure  to  pj 
arbitration  forum  fees.  Moreov 
number  of  associated  persons  i 
to  pay  forum  fees  is  increasing, 
The  language  of  the  rule  chai 
although  proposed  primarily  to 
the  Association,  after  providing 
days  notice,  in  writing,  to  suspi 
cancel  the  registration  of  any  ii 

»  On  May  7. 1991.  in  File  No.  SR-NAS 
commission  approved  a  new  Section  41| 
NASD's  code  of  Arbitration  Procedure.  I 
Securities  Exchange  Act  Release  No.  29 
1991).  56  FR  22029  (May  13. 1991).  The  ni 
provides  that  fees  and  assessments  imp< 
arbitrators  under  Sections  43  and  44  of  t 
immediately  payable  upon  receipt  of  the 
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National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  the  provisions  of  section 
19(b)(1)  under  the  Act,  the  NASD  is 
herewith  filing  a  proposed  rule  change 
to  Article  VI,  Sections  3  and  4  of  the 
NASD  By-Laws.  The  NASD  proposes  to 
amend  its  By-Laws  to  provide  for  the 
suspension  or  cancellation  of  the 
registration  of  an  associated  person  in 
the  event  of  non-payment  of  fees,  dues, 
or  assessments.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized. 

Article  VI 

Dues.  Assessments  and  Other  Charges 


Suspension  or  Cancellation  of 
Membership  or  Registration  for  Non- 
Payment  of  Dues 

Sec.  3.  The  Corporation  after  fifteen 
(15)  days  notice  in  writing,  may  suspend 
or  cancel  the  membership  of  any 
member  or  the  registration  of  any  person 
in  arrears  in  the  payment  of  any  fees, 
dues,  assessments  or  other  charges  or 
for  failure  to  furnish  any  information  or 
reports  requested  pursuant  to  section  2 
of  this  Article. 

Reinstatement  of  Membership  or 
Registration 

Sec.  4.  Any  membership  or 
registration  suspended  or  canceled 
under  this  Article  may  be  reinstated  by 
the  Corporation  upon  such  terms  and 
conditions  as  it  shall  deem  just* 
provided,  however,  that  any  applicant 
for  reinstatement  of  membership  or 
registration  shall  possess  the 
qualifications  required  for  membership 
or  registration  in  the  Corporation. 


II.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlia  Proposed  Rule 

Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 


comments  it  received  on  the  proposed 

rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Article  VI  of  By-Laws  provides  the 
Board  of  Governors  with  the  authority  to 
charge  fees,  dues  and  assessments  to 
members,  issuers,  and  persons  using 
facilities  and  systems  operated  or 
controlled  by  the  NASD.  Many  of  these 
fees  are  described  in  Schedule  A  of  the 
NASD  By-Laws  and  Include  such  things 
as  examination  fees,  annual 
assessments,  and  fees  for  filing  various 
documents  with  the  NASD.  Section  3  of 
Article  VI  of  the  By-Laws  currently 
authorizes  the  NASD,  after  providing 
written  notice  pursuant  to  article  VI  of 
the  Code  of  Procedure,  to  suspend  or 
cancel  the  membership  of  any  member 
which  fails  to  pay  any  fees,  dues, 
assessments  or  other  charges.  Failure  to 
pay  forum  fees  associated  with  the 
arbitration  process  operated  by  the 
NASD  may  result  in  the  suspension  or 
cancellation  of  a  firm's  membership. 
Section  3,  however,  does  not  apply  to 
associated  persons  who  fail  to  pay  fees, 
dues,  or  assessments. 

While  section  2  of  Article  V  of  the 
Rules  of  Fair  Practice  authorizes  the 
NASD,  after  providing  written  notice,  to 
revoke  the  registration  of  an  associated 
person  who  has  failed  to  pay  any  fine  or 
cost  imposed  in  connection  with 
disciplinary  proceedings  or  proceedings 
conducted  under  the  Code  of  Procedure, 
no  provision  of  the  NASD's  By-Laws, 
Rules  of  Fair  Practice,  Code  of 
Arbitration  Procedure,  or  Code  of 
Procedure  provides  for  the  suspension 
or  cancellation  of  an  associated  person's 
registration  for  the  failure  to  pay 
arbitration  forum  fees.  Moreover,  the 
number  of  associated  persons  who  fail 
to  pay  forum  fees  is  increasing.* 

The  language  of  the  rule  change, 
although  proposed  primarily  to  permit 
the  Association,  after  providing  fifteen 
days  notice,  in  writing,  to  suspend  or 
cancel  the  registration  of  any  individual 
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»  On  May  7. 1991.  in  File  No.  SR-NASD-90-62,  the 
commission  approved  a  new  Section  41(g)  to  the 
NASD's  code  of  Arbitration  Procedure.  See 
Securiliei  Exchange  Act  Release  No.  29166  (May  7. 
1991).  56  FR  22029  (May  13. 1991).  The  new  section 
provides  that  fees  and  assessments  Imposed  by 
arbitrators  under  Sections  43  and  44  of  the  code  are 
immediately  payable  upon  receipt  of  the  sward. 


who  remains  delinquent  in  the  payment 
of  arbitration  forum  fees,  is  sufficiently 
broad  to  encompass  other  instances  in 
which  associated  persons  have  failed  to 
pay  fees,  dues,  assessments  or  other 
charges  owed  for  the  use  of  facilities  or 
systems  operated  or  controlled  by  the 
NASD.  The  NASD,  therefore,  believes 
that  this  rule  change  is  warranted  to 
protect  the  integrity  of  the  arbitration 
process  and  the  marketplace,  and  to 
provide  uniformity  in  the  treatment  of 
associated  persons  failing  to  pay  fees. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  sections  15A(b)(6),  (b)(7), 
and  (b)(8)  of  the  Act.  Pursuant  to  section 
15A(b)(6).  the  proposed  rule  change  will 
assist  in  removing  impediments  to  and 
perfecting  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest. 
Sections  15A(b)(7)  and  (b)(8)  require 
that  the  rules  of  a  national  securities 
association  include  provisions  to  assure 
that  members  and  persons  associated 
with  members  be  appropriately  and 
fairjy  disciplined  for  violations  of  any 
provision  of  the  Act,  the  rules  and 
regulations  promulgated  thereunder,  the 
MSRB  Rules,  or  the  Association's  Rules. 
The  proposed  change  will  conform  the 
treatment  of  associated  persons  in 
arrears  in  the  payment  of  any  dues,  fees, 
or  other  charges  with  the  existing 
standard  of  treatment  of  associated 
persons  who  fail  to  pay  fines  and  costs 
in  connection  with  disciplinary  and 
other  proceedings  held  pursuant  to  the 
Code  of  Procedure. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  15. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  17  CFR  2O0.3O-3(a){12). 

Dated:  July  17, 1991. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  91-17688  Filed  7-24-91;  a45  amJ 
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[Release  No.  34-29444;  File  No.  SR-NSCC- 
91-03] 

July  16. 1991 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Revising 
Standards  for  Approved  Issuers  of 
Letters  of  Credit  for  Clearing  Fund 
Purposes 

On  April  17, 1991.  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  The  proposed 
rule  change  will  modify  NSCC's  rules  relating 
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to  the  standards  by  which  NSCC  approves 
issuers  of  letters  of  credit  used  for  clearing 
fund  purposes.  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on  May  13. 
1991. ■  No  comments  were  received.  As 
discussed  below,  the  Commission  is 
approving  NSCCs  proposal. 

I.  Description 

The  proposed  rule  change  will  modify 
NSCCs  standards  by  which  they 
approve  letters  of  credit  used  for 
clearing  fund  purposes.  These 
standards,  which  have  basically  not 
been  changed  since  they  were  adopted 
in  1980,  seek  to  ensure  the 
creditworthiness  and  liquidity  of  the 
issuing  financial  institution.  The  new 
standards  are  proposed  to  go  into  effect, 
promptly  upon  Commission  approval  of 
this  proposed  rule  change.' 

NSCCs  rules  require  members  to 
contribute  deposits  to  the  clearing  fund, 
in  an  amount  based  in  large  part  upon 
the  member's  use  of  the  clearance 
facilities.  As  much  as  70%  of  a  member's 
required  deposits  may  be  coliaterized 
using  letters  of  credit  that  are  issued  by 
an  NSCC  approved  lender.* 

NSCCs  proposed  standards  for 
clearing  fund  letter  of  credit  issuers 
would  include  both  size  and  credit 
rating  criteria.  Under  the  proposed  rules, 
to  qualify  as  an  issuing  bank,  any 
foreign  or  domestic  bank  must  have: 


>15US.C78«(b)(l). 

•  Securities  Exchange  Act  Release  No.  ?9159  (May 
3. 1991).  56  FR  2203a 

*  Upon  the  new  standards  taking  effect,  NSCC 
will  notify  each  approved  issuer  of  the  new 
standards  and  mail  to  each  of  them  a  proposed 
Letter  of  Credit  Issuer  Agreement  ("Agreement"), 
requiring  compliance  with  these  new  standards. 
Each  such  issuer  will  then  have  ninety  days  to 
execute  the  Agreement,  stating  compliance  with 
these  new  standards.  Failure  to  execute  this 
Agreement,  in  a  form  satisfactory  to  NSCC  will 
prevent  an  Issuer  from  being  approved. 

Thereafter  NSCC  will  notify  each  member  that 
has  posted  as  clearing  fund  collateral  a  letter  of 
credit  from  an  issuer  that  does  not  meet  these  new 
standards  (and  which  the  Board  of  Directors  has  not 
Specifically  exempted  from  compliance  with  the 
new  standards)  that  It  must  replace  such  letter  of 
credit,  within  a  time  period  that  will  be  no  more 
than  60  days  from  such  notice,  with  either  a  letter  of 
credit  from  an  approved  issuer  or  other  eligible 
collateral.  See  letter  from  Jeffrey  Ingber.  Associate 
General  Counsel  NSCC  to  Ester  Saverson.  Branch 
Chief,  Division  of  Market  Regulation,  Commission, 
dated  July  9. 1991. 

As  of  April  17. 1991.  one  letter  of  credit  Issuer  had 
a  P-3  short-term  rating  from  Moody's  and  the  other 
approved  issuer  had  no  short  term  credit  rating.  As 
of  that  date  NSCC  had  only  two  letters  of  credit  on 
deposit  from  the  latter  letter  of  credit  Issuer,  with  an 
approximate  face  value  of  SI  million. 

Within  ninety  days  of  the  date  of  this  order,  if 
either  or  these  issuers,  respectively,  has  not  met 
these  new  issuer  standards,  and  the  Board  of 
Directors  of  NSCC  has  not  specifically  exempted 
such  issuer  from  these  new  standards,  outstanding 
letters  of  credit  Issued  by  either  of  these  non- 
qualifying issuers.,  respectively,  will  no  longer  be 
accepted  by  .NSCC  as  collateral  for  clearing  fund 
purposes. 


(1)  either  (a)  $300  million  in  total 
shareholders'  equity  and  a  short-term 
obligations  rating  of  not  less  than  A-2  or  P-2, 
or  (b)  $150  million  in  total  shareholders'    , 
equity  and  a  short-term  obligations  rating  of 
not  less  than  A-1  or  P-1,  and  (2)  its  letters  of 
credit  be  able  to  be  readily  pledged  by  NSCC, 
pursuant  to  a  line  of  credit  arrangement 
establishment  by  NSCC  as  collateral  to 
obtain  credit  in  an  amount  equal  to  at  least 
80  percent  of  stated  value. 

The  relevant  short-term  ratings  are 
those  for  the  unsecured,  uninsured, 
unguaranteed  short-term  obligations  of 
the  issuing  bank,  and  not  of  its  parent 
holding  company.  In  addition,  a  bank 
may  not  be  approved  as  a  letter  of  credit 
issuer  if  one  of  its  short-term  obligations 
ratings  is  lower  than  A-2  or  P-2.  A 
"split"  rating  of  A-2/P-3  or  P-2/A-3  will 
not  be  acceptable.*  "The  maximum 
maturity  for  a  letter  of  credit  issued  for 
clearing  fund  purposes  will  remain  one 
year  under  the  proposed  rule  change.* 
NSCC  will  require  each  issuing  bank 
to  confirm  periodically  that  it  complies 
with  the  apphcable  capital  standards 
established  by  each  of  its  regulatory 
authorities.^  NSCC  will  also  subscribe 
to  a  financial  reporting  service,  such  as 
Moody's  or  Standard  and  Poor's,  for 
periodical  reports  on  each  issuer.  Also, 
any  foreign  bank,  acting  through  a 
branch  or  agency  in  the  United  States, 
may  not  be  approved  as  a  letter  of  credit 
issuer  imless  a  sufficient  guarantee  or 
performance  of  such  branch  or  agency  is 
received  by  NSCC  from  such  barik. 


•  A-l,  A-2.  A-3  and  P-1,  P-2.  P-8  are  credit 
ratings  issued,  respectively,  by  Standard  and  Poor's 
Corporation  and  Moody's  Investor  Service.  Inc..  to 
recommend  the  creditworthiness  of  various 
financial  institutions  with  regard  to  certain  financial 
obligations.  These  agencies  may  look  at  many 
factors,  including  profitability,  capital,  asset  quality, 
liquidity  and  management  before  assigning  a  rating 
to  the  obligations  of  a  financial  institution. 

*  The  proposal  would  not  change  three  other 
requirements.  First,  NSCC  will  not  accept  a  letter  of 
credit  Issued  by  an  approved  issuer,  if.  as  a  result 
more  than  20%  of  NSCCs  clearing  fund  will  consist 
of  letters  of  credit  from  such  Issuer.  Second.  NSCCs 
Board  of  Directors  will  retain  the  authority  in  Us 
discretion,  to  determine  that  a  particular  Issuer, 
because  of  circumstances  specific  to  that  issuer, 
may  not  either  begin  or  continue  to  Issue  letters  of 
credit  used  for  clearing  fund  purposes,  even  if  such 
issuer  otherwise  qualifies  as  an  issuer  under  the 
proposed  standards.  Third,  the  Board  of  Directors 
will  continue  to  have  the  authority  to  accept  letters 
of  credit  Issued  by  banks  that  do  not  meet  the  new 
standards,  provided  the  letters  of  credit  issued  by 
such  banks  do  not  exceed  one-half  of  1%  of  the  total 
clearing  fund  deposits  of  all  participants. 

^  Among  the  provisions  of  the  Letter  of  Credit 
Issuer  Agreement  will  be  an  affirmative  obligation 
on  the  part  of  each  issuer  to  promptly  Inform  NSCC 
If  such  issuer  fails  in  any  way  to  comply  with  th« 
new  issuer  standards.  Each  issuer  will  also  have  to 
supply  NSCC  with  quarterly  and  annual  financial 
statements  so  NSCC  can  examine  each  issuer's 
creditworthiness.  Telephone  conversation  between 
|eff  Ingber.  Attorney.  NSCC  and  Jack  Drogin. 
Attorney.  Commission  (July  1. 1991). 


n.  Discussion 

The  Commission  believes  that  NSCCs 
proposal  is  consistent  with  the  Act,  and 
in  particular  section  17A  of  the  Act, 
Specifically,  the  Commission  believes 
NSCCs  proposal  "promotes  the  prompt 
and  accurate  clearance  and  settlement 
of  securities  transactions"  and  assures 
"the  safeguarding  of  securities  and 
funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible."  • 

The  proposal  helps  to  ensure  that  the 
letters  of  credit  which  members  can 
deposit  with  NSCC  (in  partial 
satisfaction  of  their  clearing  fund 
contribution  requirements)  are  issued  by 
sufficiently  creditworthy  and  liquid 
financial  institutions  to  maintain  the 
clearing  fund's  own  creditworthiness 
and  liquidity.  The  creditworthiness  of 
the  clearing  fund  helps  to  assure  that 
NSCC  will  be  able  to  meet  its 
obligations,  including  trade  netting 
guarantees,  on  a  timely  basis  even  if 
more  than  one  member  defaults  on  its 
obligations  to  NSCC. 

The  new  issuer  standards  will  help  to 
ensure  the  liquidity  of  NSCCs  clearing 
fund  and  NSCCs  ability  to  meet  sudden 
or  unanticipated  requirements  for  cash 
to  address,  for  example,  a  pending 
member  default.  The  additional 
requirement  that  letters  of  credit  must 
be  acceptable  as  collateral  to  NSCCs 
line  of  credit  banks  further  this  goal.  By 
requiring  both  a  minimum  size  and  a 
minimum  credit  rating  by  Standard  and 
Poor's  or  Moody's  these  new  standards 
avoid  the  potential  problems  of 
requiring  only  one  of  these  criteria  for 
approval  as  Oie  prior  standards  did.*  As 


•  Section  17A0))(3)(F)  of  the  Act.  15  U.S.C.  78q- 
1(b)(3)(F). 

*  Under  the  prior  standards,  a  domestically 
chartered  bank  must  either  (1)  Be  permitted  to  lend 
at  least  $10  million  to  any  individual  participant  of 
NSCC.  In  accordance  with  applicable  state  or 
federal  law:  or  (2)  have  either  an  A-l  commercial 
paper  rating  (by  Standard  and  Poor's  Corporation) 
or  a  P-1  commercial  paper  rating  by  (by  Moody's 
Investor  Service.  Inc.).  The  board  of  NSCC  could 
still  permit  a  domestically  chartered  bank  which 
failed  to  meet  either  of  these  standards  to  Issue 
approved  letter  of  credit,  but  the  total  amount  of 
letters  of  credit  issued  by  such  bank  could  not 
exceed  one-half  of  1%  of  the  total  clearing  fund 
deposits  of  all  participants. 

A  United  States  branch  of  a  foreign  bank,  one 
organized  under  the  laws  of  a  foreign  country,  could 
also  issue  approved  letters  of  credit  under  the  prior 
rules,  if:  (1)  such  bank  had  an  A-l  or  P-1  rating  for 
letters  of  credit  issued  to  support  commercial  paper 
or  similar  short  term  obligations;  or  (2)  such  bank's 
parent  had  worldwide  consolidated  bank  assets 
exceeding  Si  billion.  If  such  foreign  bank  did  not 
meet  either  of  these  standards,  the  board  of  NSCC 
could  permit  it  to  issue  approved  letter*  of  credit 
pursuant  to  such  conditions  as  the  board  might 
decide.  The  total  amount  of  letters  of  credit  issued 
by  such  bank  could  not  excaed  one-half  of  1%  of  Ibe 
total  clearing  fund  deposits  of  all  participants. 


compared  with  the  prior  stanc 
these  new  standards  are  signi 
more  stringent.'" 

The  $300  million  equity/top 
term  obligations  rating  standa 
ensure  that  only  a  domestic  bi 
among  roughly  the  100  largest 
the  United  States  and  that  hat 
short-term  obligations  rating  \ 
eligible  to  be  approved  as  a  le 
credit  issuer.  TTie  alternative  J 
million  equity/top  short-term  ^ 
rating  would  allow  roughly  thi 
largest  banks  with  a  top  short 
obligations  rating  to  be  appro^ 
of  credit  issuers.  This  allows  f 
substantial  competition  amonj 
credit  issuers, 

NSCCs  Board  of  Directors  i 
continue  to  have  discretion  to 
letter  of  credit  issued  by  a  bar 
does  not  meet  either  of  these  t 
To  limit  NSCCs  exposure,  hot 
letters  of  credit  issued  by  any 
cannot  exceed  Vi  of  1%  of  the 
clearing  fund  deposits  of  all 
participants. 

IIL  Conclusion 

For  the  reasons  stated  abov 
Commission  finds  that  the  pro 
change  is  consistent  with  sect 
the  Act. 

It  is  therefore  ordered,  Pursi 
section  10(b)(2)  of  the  Act,  tha 
proposed  rule  change  (SR-NS( 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Div 
Market  Regulation,  pursuant  to  de 
authority. 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  91-17691  Filed  7-24-91;  6 

MLUNa  coot  MtO-01-H 


[ReiMM  No.  34-2M45;  FN*  No.  ( 

91-12] 

Self-Regulatory  Organlzatior 
Optiont  Clearing  Corp.;  Pro(» 
Change  Relating  to  Modiftcal 
Short  Option  Adjustment 

July  17, 1091. 

Pursuant  to  section  19(b)  of 
Securities  Exchange  Act  of  19: 
15  U.S.C.  78s(b),  notice  is  here 
that  on  June  20, 1991,  The  Opti 
Clearing  Corporation  ("OCC") 
the  Securities  and  Exchange 
Commission  ("Commission")  t 


■•  Tha  Nathmal  Bank  Act  12  U.S.C  I 

example,  limits  loans  by  federally  char 
to  10%  of  the  unimpaired  capital  and  m 
surplus  of  the  banking  associsllon  if  fu 
or  15%  of  the  unimpaired  capital  and  ui 
surplus  of  the  banking  association  if  no 
secured. 
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f  a  rmancial  institution, 
ould  not  change  three  other 
NSCC  Mrill  not  accept  a  letter  of 
approved  issuer,  if.  as  a  result 
SCC'i  clearing  fund  will  consist 
rom  such  issuer.  Second.  NSCC's 
will  retain  the  suthority  in  Its 
nine  that  a  particular  issuer, 
tances  specific  to  that  issuer, 
n  or  continue  to  Issue  letters  of 
ring  fund  purposes,  even  if  such 
lalifies  as  an  issuer  under  the 
I.  Third,  the  Board  of  Directors 
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lits  of  all  participants, 
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vill  t>e  an  afTirmative  obligation 
issuer  to  promptly  inform  NSCC 
in  any  way  to  comply  with  th« 
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quarterly  and  annual  fmancial 
C  can  examine  each  issuer's 
'elephone  conversation  t>etween 
ty,  NSCC  and  Jack  Drogin. 
lion  (July  1. 1991). 


n.  Discussion 

The  Commission  believes  that  NSCC's 
proposal  is  consistent  with  the  Act,  and 
in  particular  section  17A  of  the  Act. 
Specifically,  the  Commission  believes 
NSCC's  proposal  "promotes  the  prompt 
and  accurate  clearance  and  settlement 
of  securities  transactions"  and  assures 
"the  safeguarding  of  securities  and 
funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible."  • 

The  proposal  helps  to  ensure  that  the 
letters  of  credit  which  members  can 
deposit  with  NSCC  (in  partial 
satisfaction  of  their  clearing  fund 
contribution  requirements)  are  issued  by 
sufficiently  creditworthy  and  liquid 
financial  institutions  to  maintain  the 
clearing  fund's  own  creditworthiness 
and  liquidity.  The  creditworthiness  of 
the  clearing  fund  helps  to  assure  that 
NSCC  will  be  able  to  meet  its 
obligations,  including  trade  netting 
guarantees,  on  a  timely  basis  even  if 
more  than  one  member  defaults  on  its 
obligations  to  NSCC. 

The  new  issuer  standards  will  help  to 
ensure  the  liquidity  of  NSCC's  clearing 
fund  and  NSCC's  ability  to  meet  sudden 
or  unanticipated  requirements  for  cash 
to  address,  for  example,  a  pending 
member  default.  The  additional 
requirement  that  letters  of  credit  must 
be  acceptable  as  collateral  to  NSCC's 
line  of  credit  banks  further  this  goal.  By 
requiring  both  a  minimum  size  and  a 
minimum  credit  rating  by  Standard  and 
Poor's  or  Moody's  these  new  standards 
avoid  the  potential  problems  of 
requiring  only  one  of  these  criteria  for 
approval  as  the  prior  standards  did.*  As 


•  Section  17A(b)(3)(F)  of  the  Act.  15  U.S.C.  78q- 
1(b)(3)(F). 

*  Under  the  prior  standards,  a  domestically 
chartered  bank  must  either  (1)  Be  permitted  to  lend 
at  least  SIO  million  to  any  individual  participant  of 
NSCC.  In  accordance  with  applicable  state  or 
federal  lew;  or  (2)  have  either  an  A-1  commercial 
paper  rating  (by  Standard  and  Poor's  Corporation) 
or  a  P-1  commercial  paper  rating  by  (by  Moody's 
Investor  Service,  Inc.).  The  board  of  NSCC  could 
still  permit  a  domestically  chartered  bank  which 
failed  to  meet  either  of  these  standards  to  issue 
sppruved  letter  of  credit,  but  the  total  amount  of 
letters  of  credit  issued  by  such  bank  could  not 
exceed  one-half  of  1%  of  the  total  clearing  fund 
deposits  of  all  participants. 

A  United  States  branch  of  a  foreign  bank,  one 
organised  under  the  laws  of  a  foreign  country,  could 
also  issue  approved  letters  of  credit  under  the  prior 
rules,  if;  (1)  such  bank  had  an  A-1  or  P-1  rating  for 
letters  of  credit  issued  to  support  commercial  paper 
or  similar  short  term  obligations:  or  (Z)  such  bank's 
parent  had  worldwide  consolidated  bank  assets 
exceeding  Si  billion.  If  such  foreign  bank  did  not 
meet  either  of  these  standards,  the  board  of  NSCC 
could  permit  it  to  issue  approved  letters  of  credit 
pursuant  to  such  conditions  as  the  l>oard  might 
decide.  The  total  amount  of  letters  of  credit  issued 
by  such  bank  could  not  exceed  one-half  of  IX  of  Ibt 
total  clearing  fund  deposits  of  all  participants. 


compared  with  the  prior  standards, 
these  new  standards  are  significantly 
more  stringent.'" 

The  $300  million  equity/top  two  short- 
term  obligations  rating  standard  would 
ensure  that  only  a  domestic  bank  that  is 
among  roughly  the  100  largest  banks  in 
the  United  States  and  that  has  a  strong 
short-term  obligations  rating  would  be 
eligible  to  be  approved  as  a  letter  of 
credit  issuer,  llie  alternative  $150 
million  equity/top  short-term  obligations 
rating  would  allow  roughly  the  200 
largest  banks  with  a  top  short-term 
obligations  rating  to  be  approved  letter 
of  credit  issuers.  This  allows  for 
substantial  competition  among  letter  of 
credit  issuers. 

NSCC's  Board  of  Directors  will 
continue  to  have  discretion  to  accept  a 
letter  of  credit  issued  by  a  bank  that 
does  not  meet  either  of  these  standards. 
To  limit  NSCCs  exposure,  however,  the 
letters  of  credit  issued  by  any  such  bank 
cannot  exceed  V^  of  1%  of  the  total 
clearing  fund  deposits  of  all 
participants. 

IIL  Condinion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  section  17A  of 
the  Act. 

It  is  therefore  ordered,  Pursuant  to 
section  10(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-NSCC-91-03) 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaral  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  91-17691  Filed  7-24-fll;  8:45  am] 
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Self-Regulatory  Organlzatfon;  The 
Optionft  Clearing  Corp.;  Proposed  Rule 
Change  Relating  to  Modification  of  the 
Short  Option  Ad^uatment 

July  17. 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b),  notice  is  hereby  given 
that  on  June  20, 1991.  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 


■*  The  National  Bank  Ad.  12  U.S.C  84(a).  for 
example,  limits  loans  by  federally  chartered  banks 
to  10%  of  the  unimpaired  capital  and  unimpaired 
surplus  of  the  banking  associslion  if  fully  secured, 
or  15%  of  t)te  unimpaired  cspital  and  unimpaired 
surplus  of  the  banking  asso<;iation  if  not  fully 
secured. 


proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  the  short  option  adjustment 
included  within  OCC's  margin. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  OCC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  summfuies,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organixation  's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  modify  the  "short  option 
adjustment"  contained  in  OCC's  margin 
system  (the  Theoretical  Intermarket 
Margin  System  ("TIMS"))  as  refiected  in 
OCC  Rule  601  for  equity  options  and 
Rule  602  for  non-equity  options. 

Background 

OCC  requires  its  clearing  members  to 
adjust  their  margin  deposits  with  OCC 
in  the  morning  on  every  business  day, 
pursuant  to  calculations  performed  by 
OCC  overnight  OCC  imposes  a  margin 
requirement  on  short  positions  in  each 
clearing  member's  account,  and  gives 
margin  credit  in  respect  of  unsegregated 
long  positions.'  Under  TIMS,  the  margin 
requirement  or  credit  for  positions  in  a 
"class  group"  (a  "class  group"  consists 
of  all  put  and  call  options  '  relating  to 


'  A  long  position  is  "unsegregated"  for  OCC's 
purposes  if  OCC  has  a  lien  on  the  position,  i.e.,  has 
recourse  to  the  vahie  of  the  position  in  the  event 
that  the  cleering  members  does  not  perform  an 
obligation  to  OCC.  Long  positions  in  firm  accounts 
and  market-maker  accounts  are  unsegregated.  l/mg 
positions  In  the  clearing  member's  ctistomers' 
sccounts  are  unsegregated  only  if  the  clearing 
memt>er  submits  Instructions  to  that  effect  In 
accordance  with  Rule  811. 

*  In  the  case  of  Rule  002,  a  class  group  also 
consists  of  market  futures  which  are  subject  to 
margin  at  OCC  because  of  a  cross  margining 


the  same  underlying  interest)  in  a  given 
clearing  member  account  is  equal  to  th* 
liquidating  value  of  those  positions, 
based  on  premium  levels  at  the  close  of 
trading  on  the  preceding  trading  day, 
increased  (in  the  case  of  a  negative 
liquidating  value)  or  decreased  (in  the 
case  of  a  positive  liquidating  value)  by 
the  additional  margin  amount  for  that 
class  group. 

TIMS  calculates  additional  margin 
amounts  utilizing  options  price  theory. 
TIMS  first  calculates  the  theoretical 
liquidating  value  for  the  positions  in 
each  class  group  assuming  either  an 
increase  or  decrease  in  the  maricet  value 
of  the  underlying  asset  in  an  amount 
equal  to  the  applicable  "margin 
interval,"  which  is  the  maximum  one- 
day  price  movement  in  the  underlying 
asset  that  OCC  desires  to  protect 
against.*  Margin  intervals  are 
determined  separately  for  each 
underlying  interest  and  each  margin 
interval  is  adjusted  for  volatility  in  the 
market  for  the  underlying  interest. 

TIMS  then  selects  the  theoretical 
liquidating  that  represents  the  greatest 
decrease  (where  the  actual  liquidating 
value  if  positive)  or  increase  (where  the 
actual  liquidating  value  is  negative)  in 
hquidating  value  compared  with  the 
actual  liquidating  value  based  on  the 
premium  levels  at  the  close  of  trading  on 
the  preceding  day.  The  difference 
between  that  theoretical  liquidating 
value  and  actual  liquidating  value  is  the 
additional  margin  amount  for  that  class 
group,  unless  the  class  group  is  subject 
to  the  short  option  adjustment. 

For  net  short  positions  *  in  deep  out- 
of-the-money  options,  little  or  no  change 
in  value  would  be  predicted  given  a 
chance  in  value  of  the  underlying 
interest  equal  to  the  applicable  margin 
interval,  and  TIMS  would  calculate 
additional  margin  amounts  zero  or  close 
to  zero.  Volatile  markets,  however,  may 


program  with  a  commodity  exchange,  and.  upon  the 
Commission's  spproval  of  File  No.  SR-OCC-«1-05. 
Index  Participations  ('IPs")  relating  to  the  same 
underlying  interest 

*  TIMS  also  calculates  the  theoretical  liquidating 
value  for  the  positions  In  each  class  group  assuming 
an  increase  or  decrease  in  the  market  value  of  the 
underlying  asset  such  that  the  market  value  equals 
any  exercise  price  falling  between  the  market  value 
plus  the  margin  interval  and  the  market  value  miiios 
the  margin  interval,  since  some  combinatiofis  of 
positions  can  present  a  greater  net  theoretical 
liquidating  value  at  any  of  these  intermediate 
values  than  at  either  of  the  endpoint  values 

*  A  "net"  position  in  an  option  series  In  an 
account  is  the  position  resultittg  from  offsetting  (be 
grots  unsegregated  long  position  in  that  series 
sgainst  the  gross  sbori  position  in  that  scries.  After 
netting,  an  account  will  reflect  a  net  short  posltioa, 
a  net  long  position  or  s  flat  position  (if  the  gross 
unssgragated  long  posiUon  equals  the  gross  short 
position)  for  each  series  of  options  bald  lo  the 
account. 
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cause  such  positions  to  become  in-the- 
money  or  nearly  so,  thereby  creating 
increased  risk  to  OCC.  OCC  protects 
against  such  risk  by  incorporating  into 
the  additional  margin  calculation  of 
TIMS  a  margin  cushion,  known  as  the 
short  option  adjustment,  in  respect  of 
such  positions.  The  short  option 
adjustment  is  described  in  Rule 
601(c)(l)(C)(l)  for  equity  options  and 
Rule  602(c){l)(ii)(CKl)  for  non-equity 
options. 

The  short  option  adjustment  currently 
calculates  a  minimum  additional  margin 
amount  for  all  net  short  positions  in    ' 
deep  out-of-the-money  options.  That 
additional  margin  amount  is  equal  to 
25%  of  the  applicable  margin  interval, 
multipUed  by  the  number  of  contracts 
arid  the  applicable  unit  of  trading.  The 
short  option  adjustment  component  of 
additional  margin  is  activated  only  if  the 
calculated  additional  margin 
requirement  for  an  option  series  is  less 
than  25%  of  the  applicable  margin 
interval. 

Effect  of  the  Short  Option  Adjustment 

Following  an  analysis  of  its 
experiences  in  the  October  1987  Market 
Break  and  other  internal  reviews  of 
TIMS,  OCC  has  concluded  that  the 
current  short  option  adjustment  requires 
clearing  members  to  deposit  margin  in 
excess  of  the  risk  presented  by  certain 
net  short  positions  in  deep  out-of-the- 
money  options. 

This  over-coUateralization  occurs 
because  the  current  short  option 
adjustment  does  not  account  for  spreads 
between  net  long  and  short  positions  on 
the  same  underiying  interest.  That  is,  it 
does  not  attempt  to  match  net  short 
positions  with  the  net  long  positions 
which  substantially  reduce,  or  eliminate, 
the  risk  of  such  net  short  positions. 
When  paired,  the  positions  offset  one 
another,  in  that  as  the  risk  created  by 
the  net  short  positions  increases,  the 
value  of  the  long  positions  also 
increases.  The  paired  positions  therefore 
pose  little  or  no  risk  to  OCC  Because 


'  A  pair  consisting  of  a  net  short  position  and  ■ 
net  long  position  will  pose  no  risk  to  OCC  if  the 
exercise  price  of  the  short  position  is  higher  (in  the 
case  of  calls)  or  lower  (in  the  case  of  puts)  than  the 
exercise  price  of  the  long  position.  Conversely,  a 
pair  consisting  of  a  net  short  position  and  a  net  long 
position  wll  pose  a  risk  to  OCC  consisting  of  the 
difference  between  the  exercise  prices  of  the  short 
position  and  long  position  is  lower  (in  the  case  of 
calls)  or  higher  (in  the  case  of  puts)  than  the 
exercise  price  of  the  long  position.  However,  this 
risk  is  of  a  relatively  small  magnitude  and  not  open- 
ended— v.e..  cannot  be  greater  than  (he  difference 
between  the  two  exercise  prices  times  the 
applicable  unit  of  trading  or  index  multiplier  and 
the  number  of  contracts.  OCC  is  satisfied  that  its 
existing  back-up  system  is  capable  of  absorbing  this 
relatively  small  risk  without  any  short  option 
adjustment 


the  short  option  adjustment  does  not 
recognize  these  paired  contracts,  margin 
on  the  positions  is  calculated  as  if  they 
were  "unpaired"  or  "naked." 
Accordingly,  the  additional  margin 
required  of  clearing  members  for  these 
positions  is  in  excess  of  their  net  risk. 

Modifled  Short  Option  Adjustment 

To  eliminate  this  over- 
coUateralization,  OCC  proposes  to 
revise  the  short  option  adjustment  logic 
of  TIMS  so  that  it  recognizes  spreads 
between  net  long  and  short  contracts  on 
the  same  underlying  security  or  interest. 
Accordingly,  TIMS  would  be  modified 
so  that  the  short  option  adjustment  ■ 
would  "pair"  all  net  long  contracts 
relating  to  an  underlying  interest  against 
all  net  short  contracts  relating  to  the 
same  underlying  interest  on  a  contract 
for  contract  basis.  Should  any  net  short 
positions  remain  after  this  process,  the 
number  of  remaining  net  short  option 
contracts  would  be  subject  to  the  short 
option  adjustment.' 

To  determine  which  contracts  would 
be  subject  to  the  short  option 
adjustment,  OCC  would  select  that 
number  from  all  net  short  contracts  for 
which  TIMS  (in  the  absence  of  the  short 
option  adjustment)  calculates  the  lowest 
amount  of  additional  margin,  thereby 
resulting  in  greater  risked-based  margin 
coverage  in  respect  of  such  unpaired, 
net  short  option  contracts.  Accordingly, 
this  selection  process  will  ensure  that 
the  short  option  adjustment  is  applied  in 
a  manner  which  most  effectively 
protects  OCC. 

As  is  currently  the  case,  the  modified 
short  option  adjustment  would  be 
applied  only  if  the  calculated  additional 
margin  requirement  for  a  short  option  is 
less  than  25  percent  of  the  margin 
interval.  The  modified  short  option 
adjustment  would  continue  to  use  the 
formula  that  is  currently  employed  to 
determine  the  amount  of  the  adjustment 
for  those  contracts  that  are  subject  to 
the  adjustment. 

The  proposed  rule  change  is 
consistent  with  section  17A  of  the  Act, 
because  it  furthers  the  public  interest  by 
eliminating  the  over-margining  of  certain 
short  positions  in  deep  out-of-the-money 
options,  where  the  risk  of  such  positions 
is  offset  by  long  positions  in  the  same 


•  For  purposes  of  Rule  902.  commodity  options 
and  futures  held  in  cross-margin  accounts,  market- 
baskets,  and  (upon  approval  by  the  Commission  of 
File  No.  SR-OCC-ei-05),  IPs  also  would  be  included 
in  such  contract  spreading.  Specirically.  long  calls, 
futures,  commodity  calls,  market  baskets  and  IPs 
would  be  netted  against  short  calls  and  commodity 
calls.  Long  puts  and  commodity  puts  and  short 
futures,  market  baskets  and  IPs  would  be  netted 
against  short  puts  and  commodity  puts.  Those  net 
short  options  which  remain  after  such  netting  would 
be  subject  lo  the  short  option  adjustmenL 


class  group.  Thereby,  an  impediment  to 
market  liquidity  will  be  removed, 
without  reducing  OCC's  protection  with 
respect  to  truly  "naked"  short  positions 
in  deep  out-of-the-money  options. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  by  OCC 
with  respect  to  the  proposed  rule 
change,  and  none  have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  OCC.  All 
submissions  should  refer  to  File  No.  SR- 
OCC-91-12  and  should  be  submitted  by 
August  15, 1991. 


For  the  Commission,  by  the  Di 
Market  Reguiatioo,  pursuant  to  d 
authority. 

Matjaret  H.  McFariaod, 

Deputy  Secretary. 

[PR  Doc.  91-17887  Filed  7-24-91; 

BIUJNO  CODE  M10-01-M 

[R«L  Na  IC-18240;  FBa  Na  811 
F&Q  Life  Variable  Annuity  A 

luly  17, 1901. 

AQENCV:  Securities  and  Exch 
Commission  ("Commission") 
ACTION:  Notice  of  Applicatioi 
Order  under  the  Investment  ( 
Act  of  1940  (the  •1940  Act"). 

APPUCANT.  F&G  Life  Variabl 

Account. 

RELEVANT  1940  ACT  SCCTKMD 

requested  under  section  8(f). 

SUMMARY  OP  APPUCATKMl:  A 

seeks  an  order  declaring  that 
ceased  to  be  an  investment  c 
FlUNO  date:  The  application 
on  May  24. 1991. 
HEARING  OR  NOTinCATION  Of 
If  no  hearing  is  ordered,  the  i 
will  be  granted.  Any  interesti 
may  request  a  hearing  on  thii 
application,  or  ask  to  be  notij 
hearing  is  ordered.  Any  requi 
be  received  by  the  Commissi 
p.m..  on  August  12. 1991.  Req 
hearing  in  writing,  giving  the 
your  interest,  the  reason  for  t 
and  the  issues  you  contest.  Si 
Applicant  with  the  request,  e 
personally  or  by  mail,  and  ali 
the  Secretary  of  the  Commiss 
with  proof  of  service  by  affid 
lawyers,  by  certificate.  Requi 
notification  of  the  date  of  a  h 
writing  to  the  Secretary  of  thi 
Commission. 

ADDRESSES:  Secretary,  SEC  A 
Street,  NW..  Washington.  DC 
Applicant  6225  Smith  Avenu 
Baltimore,  Maryland  21209. 
FOR  FURTHER  INFORMATION  C 

Michael  V.  Wible,  Staff  Attoi 
(202)  272-2026,  or  Nancy  M.  F 
Senior  Attorney,  at  (202)  272- 
(Division  of  Investment  Mam 
SUPPLEMENTARY  INFORMATIO 
Following  is  a  summary  of  th 
application.  The  complete  ap 
available  for  a  fee  from  the 
Commission's  Public  Referen 

Applicant's  Representations 

1.  The  Applicant,  organizec 
investment  trust,  is  a  separat 
investment  account  of  Fidelit 
Guaranty  Life  Insurance  Con 
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class  group.  Thereby,  an  impediment  to 
market  liquidity  will  be  removed, 
without  reducing  OCC's  protection  with 
respect  to  truly  "naked"  short  positions 
in  deep  out-of-the-money  options. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  by  OCC 
with  respect  to  the  proposed  rule 
change,  and  none  have  been  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  Tmds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Sectuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  o^ice  of  OCC.  All 
submissions  should  refer  to  File  No.  SR- 
OCC-01-12  and  should  be  submitted  by 
August  15. 1991. 


For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 

Matgarat  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  91-17887  Filed  7-24-91;  8:45  amj 
BtLUNQ  COOC  M10.41-M 

[R«L  Na  IC-18240;  Fie  No.  811-5S59] 

F&Q  Life  Variable  Annuity  Accoimt 

July  17.  isei. 

agency:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPUCANT.  F&G  Life  Variable  Annuity 

Account. 

RELEVANT  1S40  ACT  SECTIONS:  Order 

requested  under  section  8(f). 
SUMMARY  or  appucation:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  date:  The  application  was  filed 
on  May  24, 1991. 

HEARING  OR  NOTinCATION  OF  HEARING: 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 
p.m..  on  August  12. 1991.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  Commission,  along 
with  proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  SEC  450  5th 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  6225  Smith  Avenue, 
Baltimore,  Maryland  21209. 
FOR  FURTHER  INFORMATION  CONTACT; 
Michael  V.  Wible,  Staff  Attorney,  at 
(202)  272-2026,  or  Nancy  M.  Rappa. 
Senior  Attorney,  at  (202)  272-2060 
(Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Applicant,  organized  as  a  unit 
investment  trust,  is  a  separate 
investment  account  of  FideUty  and 
Guaranty  Life  Insurance  Company 


("F&G  Life")  established  under  the 
insurance  laws  of  the  State  of  Maryland. 

2.  The  Applicant  filed  a  notice  of 
registration  under  the  1940  Act  and  a 
Form  N-4  registration  statement  on 
September  IB.  1989.  The  registration 
statement  pertains  to  units  of  interest 
under  F&G  Life's  variable  annuity 
policies  ("Policies"),  which  were  funded 
through  the  Applicant.  The  registration 
statement  became  effective  on  January 
4. 1990  and  the  initial  public  offering 
commenced  on  January  24. 1990. 

3.  Sales  of  the  Policies  were  lower  and 
the  costs  per  Policy  owner  of  offering 
and  maintaining  the  Policies  were  higher 
than  originally  anticipated  by  F&G  Life. 
As  a  result,  the  Applicant's  assets  did 
not  increase  as  anticipated  and  expense 
ratios  of  the  U.S.  Eagle  Fund,  Inc.,  the 
designated  investment  medium  of  the 
Applicant,  did  not  decline.  This  made 
the  Policies  less  advantageous  from  the 
standpoint  of  both  FftG  Life  and  Policy 
owners. 

4.  Accordingly,  sales  of  new  Policies 
were  suspended  on  January  31, 1991. 
and.  pursuant  to  authorization  granted 
by  the  Maryland  Insurance  Department, 
F4G  Life  stopped  accepting  premium 
payments  under  the  Policies  on  March 
14. 1991.  F&G  Life  mailed  to  all  Policy 
owners  a  letter,  dated  March  14, 1991. 
that  described  the  various  alternatives 
available  to  Policy  owners.  The 
alternatives  described  in  each  form  of 
the  letter  were  identical  in  all  material 
respects,  except  to  the  extent  necessary 
to  distinguish  for  tax  purposes  between 
non-qualified.  IRA  and  other  quaUfied 
Policy  owners  for  tax  purposes.  The 
second  option,  as  described  below,  was 
not  available  to  qualified  plan  Policy 
owners,  other  than  IRA  Policy  owners. 

5.  The  first  option  allowed  each  Policy 
owner  to  replace  his  or  her  PoUcy  with 
either  a  single  premium  or  flexible 
premium  deferred  fixed  annuity  ("Fixed 
Annuity")  issued  by  F&G  Life,  having  a 
specified  account  value  equal  to  the 
account  value  of  his  or  her  Policy  on  the 
date  of  the  replacement,  plus,  after  a  full 
year  from  the  date  of  issue  of  the  new 
policy,  a  retention  bonus.  In  addition. 
Policy  owners  who  had  invested  in  the 
General  Account  Options  under  the 
Policy  were  guaranteed  at  least  the 
same  interest  rate  return  if  they  selected 
the  F&G  Life  single  premium  deferred 
Fixed  Annuity  by  April  16, 1991.  The 
second  option  allowed  each  Policy 
owner  to  replace  his  or  her  Policy  for  a 
different  deferred  aimuity  issued  by 
F&G  Life  or  another  insurance  company. 
The  third  option  allowed  Policy  owners 
to  cash  out  their  policies  for  a  cash 
payment  equal  to  the  value  of  the 
Pobcies  as  of  the  date  of  surrender. . 
Under  all  three  options.  F&G  Life 


waived  the  applicable  6%  Surrender  and 
Withdrawal  Charge,  state  premium  tax 
deduction,  and  other  Policy  fees  and 
charges  which  otherwise  would  have 
applied  upon  surrender. 

6.  All  Policy  owners  accepted  one  of 
the  three  options  and  all  replacements 
and  cash-outs  were  effected  as  of  May 
9, 1991.  As  a  result  of  the  replacements 
and  cash-outs,  F&G  Life's  obligations 
under  the  Policies  were  terminated,  and 
Applicant's  assets  were  no  longer 
legally  required  to  be  held  by  the 
Applicant.  Accordingly,  F&G  Life  will 
cause  these  assets  to  be  transferred  to 
its  general  account  These  assets,  which 
are  attributable  to  the  initial 
capitalization  (or  earnings  thereon) 
provided  by  F&G  Life,  consist  of  shares 
of  the  U.S.  Eagle  Fund,  Inc.,  the 
designated  investment  medium  of  the 
Applicant. 

7.  The  AppUcant  has  one  security 
holder,  F&G  Life,  the  depositor  of  the 
Applicant  as  of  the  date  of  filing  of  this 
application.  The  Applicant  has  no 
known  debts  or  other  outstanding 
liabilities,  and  the  Applicant  is  not  a 
party  to  any  known  litigation  or 
administrative  proceedings. 

8.  The  Applicant  is  not  now  engaged, 
and  does  not  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

9.  All  expenses  incurred  and  to  be 
incurred  In  connection  with  the 
liquidation  of  Applicant  and 
deregistration  under  the  securities  laws 
have  been  borne  by  F&G  Life.  Each 
Policy  owner  received,  pursuant  to  the 
alternatives  described  above,  an  F&G 
Life  Fixed  Annuity  or  a  different 
deferred  annuity  with  an  account  value, 
or  an  amount  of  cash,  that  was  equal  to 
the  cash  value  of  his  or  her  Policy  on  the 
date  of  replacement  or  surrender, 
respectively. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authointy. 
Margaret  H.  McFarland. 
Deputy  Secretary, 

(FR  Doc  91-17689  Filed  7-24-91: 8:45  amj 
•lUiNO  COOC  aoifr-oi-M 
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applicant:  F&G  Ufe  Variable  Ufe 
Account. 

RELEVANT  1 940  ACT  SECTIONS:  Order 

requested  under  section  8(f]. 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FIUNQ  date:  The  application  was  filed 
on  May  24. 1991. 

HEARING  OR  NOTIFICATION  OF  HEARINO: 

If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 
p.m..  on  August  12. 1991.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  Commission,  along 
with  proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicant,  6225  Smith  Avenue. 
Baltimore,  Maryland  21209. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  V.  Wible.  Staff  Attorney,  at 
(202)  272-2026.  or  Nancy  M.  Rappa. 
Senior  Attorney,  at  (202)  272-2060 
(Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Applicant,  registered  as  a  unit 
investment  trust  under  the  1940  Act,  is  a 
separate  investment  account  of  Fidelity 
and  Guaranty  Life  Insurance  Company 
("F&G  Life").  On  October  16. 1986.  the 
Applicant  filed  a  notice  of  registration 
and  a  Form  N-8B-2  registration 
statement  under  the  1940  Act.  and  a 
registration  statement  on  Form  S-6 
under  the  Securities  Act  of  1933  (the 
"1933  Act").  The  1933  Act  registration 
statement  was  declared  on  June  10. 1987. 
The  registration  statement  pertains  to 
units  of  interest  ("Units")  undef  the 
variable  policies  ("Policies")  that  were 
to  have  been  issued  by  F&G  Life  and 
funded  through  the  Applicant. 

2.  On  May  6, 1987.  F&G  Ufe  allocated 
$4,000,000  from  its  general  account  to 
the  Applicant  to  facilitate  the 
commencement  of  Applicant's 
operations.  In  Octob«!r  1987.  F&G  Life 


invested  an  additional  $7,000,000  in  the 
Applicant. 

3.  There  has  been  no  public  offering  of 
the  Policies  and  no  sales  of  any  classes 
of  Units  thereunder. 

4.  On  November  22. 1989  all  of 
Applicant's  assets,  which  consisted 
entirely  of  capitalization  (or  earnings 
thereon)  provided  by  F&G  Life,  were 
transferred  to  the  general  account  of 
F&G  Life  in  connection  with  the 
suspension  of  Applicant's  operations 
and  the  subsequent  winding  up  of 
Applicant's  affairs.  The  Applicant, 
therefore,  has  no  assets  and  on  intention 
of  acquiring  any  assets  in  the  future. 

5.  The  Applicant  has  not,  within  the 
past  18  months,  transferred  any  of  its 
assets  to  a  separate  trust.  The  Applicant 
has  no  security  holders  and  no  known 
debts  or  other  outstanding  liabilities, 
and  is  not  a  party  to  any  known 
litigation  or  administrative  proceeding. 

6.  The  Applicant  is  not  now  engaged, 
and  does  not  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

7.  All  expenses  incurred  and  to  be 
incurred  in  connection  with  the  winding 
up  of  Applicant's  affairs  and 
deregistration  under  the  securities  laws 
will  be  borne  by  F&G  Life. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Margarat  H.  McFarUnd, 
Deputy  Secretary. 
(PR  Doc.  91-17692  Filed  7-24-91:  8:45  am] 

BtUMQ  COOE  t01<H>1-M 

[ReL  No.  IC-18242;  Fito  Na  811-4S72] 
U.S.  Eagle  Fund,  Inc. 

July  17, 1991. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPUCANT:  U.S.  Eagle  Fund.  Inc. 
RELEVANT  1940  ACT  SECTIONS:  Order 

requested  under  section  8(f]. 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNO  DATE:  The  application  was  filed 
on  May  24. 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5:30 


p.m..  on  August  12. 1991.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  Commission,  along 
with  proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street.  NW..  Washington.  DC  20549. 
Applicant.  6225  Smith  Avenue. 
Baltimore,  Maryland  21209. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  V.  Wible,  Staff  Attorney,  at 
(202)  272-2026,  or  Nancy  M.  Rappa, 
Senior  Attorney,  at  (202)  272-2060 
(Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Applicant  is  an  open-end 
management  investment  company, 
registered  under  the  1940  Act.  The 
Applicant  filed  a  notice  of  registration 
under  the  1940  Act  and  a  Form  N-lA 
registration  statement  on  October  16, 
1986. 

2.  The  registration  statement  pertains 
to  the  Applicant's  shares  of  common 
stock,  which  were  offered  and  sold  only 
to  F&G  Life  Variable  Annuity  Account 
("Separate  Account")  in  connection  with 
flexible  premium  deferred  variable 
annuity  policies  ("Policies")  which  were 
funded  through  the  Applicant  and  which 
were  issued  by  Fidelity  and  Guaranty 
Life  Insurance  Company  ("F&G  Life"). 

3.  The  Applicant's  registration 
statement  under  the  Securities  Act  of 
1933  was  declared  effective  by  the 
Commission  on  June  10, 1987.  The  public 
offering  of  the  Policies  and  all  classes  of 
Applicant's  shares  in  connection 
therewith  commenced  on  January  24, 
1990.  However,  sales  of  the  Policies 
were  lower  and  the  costs  per  Policy 
owner  of  offering  and  maintaining  the 
Pohcies  were  higher  than  originally 
anticipated  by  F&G  Life.  As  a  result,  the 
Applicant's  assets  did  not  increase  as 
anticipated  and  expense  ratios  did  not 
decline.  This  made  the  Policies  less 
advantageous  from  the  standpoint  of 
both  F&G  Life  and  Policy  owners. 

4.  Accordingly,  sales  of  new  Policies 
were  suspended  on  January  31. 1991. 
and.  pursuant  to  authorization  granted 
by  the  Maryland  Insurance  Department, 
F&G  Life  stopped  accepting  premium 


payments  under  the  Policies 
14, 1991.  F&G  Life  mailed  to 
owners  a  letter,  dated  Marcl 
that  described  the  various  al 
available  to  Policy  owners.  1 
alternatives  described  in  ea( 
the  letter  were  identical  in  a 
respects,  except  to  the  exten 
to  disti.iguiah  for  tax  purposi 
non-qualified.  IRA  and  othei 
Policy  owners.  The  second  o 
described  below,  was  not  av 
quahfied  plan  Policy  owners 
IRA  Policy  owners. 

5.  The  first  option  allowed 
owner  to  replace  his  or  her  F 
either  a  single  premium  or  fli 
premium  deferred  fixed  anni 
Annuity")  issued  by  F&G  Lif 
specified  account  value  equt 
account  value  of  his  or  her  P 
date  of  the  replacement,  plui 
year  from  the  date  of  issue  o 
policy,  a  retention  bonus.  In 
Policy  owners  who  had  inve 
General  Account  Options  ur 
Policy  were  guaranteed  at  le 
same  interest  rate  return  if  t] 
the  F&G  Life  single  premium 
Fixed  Annuity  by  April  18. 1 
second  option  allowed  each 
owner  to  replace  his  or  her  F 
different  deferred  annuity  is; 
F&G  Life  or  another  insurant 
The  third  option  allowed  Pol 
to  cash  out  their  Policies  for 
payment  equal  to  the  value  ( 
Policies  as  of  the  date  of  sun 
Under  all  three  options,  F&G 
waived  the  applicable  6%  Su 
Withdrawal  Charge,  state  pr 
deduction,  and  other  Policy  I 
charges  which  otherwise  wo 
applied  upon  surrender. 

6.  All  Policy  owners  accep 
the  available  options  and  all 
replacements  and  cash-outs 
effected  as  of  May  9. 1991.  F( 
issuance  of  the  new  fixed  po 
cash-outs,  all  of  the  outstand 
of  the  Applicant  were  attribi 
initial  cf«pitalization  (or  earn 
thereof)  provided  by  F&G  Lil 
its  Separate  Account.  Accon 
the  Apphcant's  remaining  as 
distributed  to  F&G  Life  in  co! 
with  the  winding-up  of  Appli 
affairs.  The  distribution  of  a: 
accomplished  by  means  of  a 
under  the  laws  of  the  state  o 
of  the  Applicant  into  F&G  Lii 
result  of  which  all  of  the  Ap| 
assets  were  transferred  to  th 
account  of  F&G  Life.  No  pure 
was  paid  in  connection  with 
distribution  of  assets  and  no 
commissions  were  paid. 
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p.m..  on  August  12. 1991.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  Commission,  along 
with  proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  6225  Smith  Avenue, 
Baltimore,  Maryland  21209. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  V.  Wible,  Staff  Attorney,  at 
(202)  272-2026,  or  Nancy  M.  Rappa, 
Senior  Attorney,  at  (202)  272-2060 
(Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Applicant  is  an  open-end 
management  investment  company, 
registered  under  the  1940  Act.  The 
Applicant  filed  a  notice  of  registration 
under  the  1940  Act  and  a  Form  N-lA 
registration  statement  on  October  16. 
1986. 

2.  The  registration  statement  pertains 
to  the  Applicant's  shares  of  common 
stock,  which  were  offered  and  sold  only 
to  F&G  Life  Variable  Annuity  Account 
("Separate  Account")  in  connection  with 
flexible  premium  deferred  variable 
annuity  policies  ("Policies")  which  were 
funded  through  the  Applicant  and  which 
were  issued  by  Fidelity  and  Guaranty 
Life  Insurance  Company  ("F&G  Life"). 

3.  The  Applicant's  registration 
statement  under  the  Securities  Act  of 
1933  was  declared  effective  by  the 
Commission  on  June  10, 1987.  The  pubhc 
offering  of  the  Policies  and  all  classes  of 
Applicant's  shares  in  connection 
therewith  commenced  on  January  24. 
1990.  However,  sales  of  the  Policies 
were  lower  and  the  costs  per  Policy 
owner  of  offering  and  maintaining  the 
PoUcies  were  higher  than  originally 
anticipated  by  F&G  Life.  As  a  result,  the 
Applicant's  assets  did  not  increase  as 
anticipated  and  expense  ratios  did  not 
decline.  This  made  the  Policies  less 
advantageous  from  the  standpoint  of 
both  F&G  Life  and  Policy  owners. 

4.  Accordingly,  sales  of  new  Policies 
were  suspended  on  January  31, 1991, 
and,  pursuant  to  authorization  granted 
by  the  Maryland  Insurance  Department, 
F&G  Life  stopped  accepting  premium 


payments  under  the  Policies  on  March 
14, 1991.  F&G  Ufe  mailed  to  all  Policy 
owners  a  letter,  dated  March  14, 1991, 
that  described  the  various  alternatives 
available  to  Policy  owners.  The 
alternatives  described  in  each  form  of 
the  letter  were  identical  in  all  material 
respects,  except  to  the  extent  necessary 
to  distinguish  for  tax  purposes  between 
non-qualified,  IRA  and  other  qualified 
Policy  owners.  The  second  option,  as 
described  below,  was  not  available  to 
qualified  plan  Policy  owners,  other  than 
IRA  Policy  owners. 

5.  The  first  option  allowed  each  Policy 
owner  to  replace  his  or  her  Policy  with 
either  a  single  premium  or  flexible 
premium  deferred  fixed  annuity  ("Fixed 
Annuity")  issued  by  F&G  Life,  having  a 
specified  account  value  equal  to  the 
account  value  of  his  or  her  Policy  on  the 
date  of  the  replacement,  plus,  after  a  full 
year  from  the  date  of  issue  of  the  new 
policy,  a  retention  bonus.  In  addition. 
Policy  owners  who  had  invested  in  the 
General  Account  Options  under  the 
Policy  were  guaranteed  at  least  the 
same  interest  rate  return  if  they  selected 
the  F&G  Life  single  premium  deferred 
Fixed  Annuity  by  April  18, 1991.  The 
second  option  allowed  each  Policy 
owner  to  replace  his  or  her  Policy  for  a 
different  deferred  annuity  issued  by 
F&G  Life  or  another  insurance  company. 
The  third  option  allowed  Policy  owners 
to  cash  out  their  Policies  for  a  cash 
payment  equal  to  the  value  of  the 
Policies  as  of  the  date  of  surrender. 
Under  all  three  options,  F&G  Life 
waived  the  applicable  6%  Surrender  and 
Withdrawal  Charge,  state  premium  tax 
deduction,  and  other  Policy  fees  and 
charges  which  otherwise  would  have 
applied  upon  surrender. 

6.  All  Policy  owners  accepted  one  of 
the  available  options  and  all 
replacements  and  cash-outs  were 
effected  as  of  May  9, 1991.  Following  the 
issuance  of  the  new  fixed  policies  and 
cash-outs,  all  of  the  outstanding  shares 
of  the  Applicant  were  attributable  to  the 
initial  capitalization  (or  earnings 
thereofj  provided  by  F&G  Life,  through 
its  Separate  Account.  Accordingly,  all  of 
the  Applicant's  remaining  assets  will  be 
distributed  to  F&G  Life  in  connection 
with  the  winding-up  of  Applicant's 
affairs.  The  distribution  of  assets  was 
accomplished  by  means  of  a  merger, 
under  the  laws  of  the  state  of  Maryland, 
of  the  Applicant  into  F&G  Life,  as  a 
result  of  which  all  of  the  Applicant's 
assets  were  transferred  to  the  generaF 
account  of  F&G  Life.  No  purchase  price 
was  paid  in  connection  with  such 
distribution  of  assets  and  no  brokerage 
commissions  were  paid. 


7.  The  Applicant  has  one  security 
holder,  the  Separate  Account,  at  this 
date  of  filing  this  application.  The 
Applicant  has  no  known  debts  or  other 
outstanding  liabilities  (other  than 
certain  immaterial  liabilities  to  be  paid 
by  the  date  of  the  merger  or  to  be 
assumed  by  F&G  Life),  and  is  not  a  party 
to  any  known  litigation  or 
administrative  proceedings. 

8.  Apphcant  is  not  now  engaged,  and 
does  not  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

9.  All  expenses  incurred  and  to  be 
incurred  in  connection  with  the  winding- 
up  of  the  Applicant's  affairs  have  been 
borne  and  will  be  borne  by  F&G  Life. 
Each  Policy  owner  received,  pursuant  to 
the  alternatives  described  above,  an 
F&G  Life  Fixed  Annuity,  or  an  amount  of 
cash,  equal  to  the  value  of  his  or  her 
Pohcy  on  the  date  of  replacement  or 
surrender,  respectively,  without  the 
imposition  of  any  charges  applicable  to 
surrender. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Msrgaret  H.  McFarland. 

Deputy  Secretary. 

[\H  Doc  91-17690  Filed  7-24-91;  8:45  am) 

BiaUM  COOC  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

FJC  Growth  Capital  Corporation 
(License  No.  04/04-5254);  Issuanca  of 
8  Small  Business  Investment  Company 
License 

On  July  24, 1990,  a  notice  was 
published  in  the  Federal  Register  (Vol. 
55,  No.  142  FR  30071)  staUng  that  an 
appUcation  has  been  filed  by  FJC 
Growth  Capital,  Corporation  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  Section  107.102  of  the 
Regulations  governing  Small  Business 
Investment  Companies  (13  CFR  107.102 
(1969))  for  a  license  as  a  Small  Business 
Investment  Company. 

Interested  parties  were  given  until 
close  of  business  Friday,  August  24. 
1990,  to  submit  their  comments  to  SBA. 
No  comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  04/04-5254  on  March 
7, 1991,  to  FJC  Growth  Capital, 
Corporation  to  operate  as  a  Small 
Business  Investment  Company. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  50.011,  Small  Business 
Investment  Companies) 

Dated;  July  16. 1991. 
Bernard  Kulik. 

Associate  Administrator  for  Investwent. 
[FR  Doc.  91-17670  Filed  7-24-91;  8:45  am) 
BtaiNo  COOC  soat-ot-M 


[Declaration  of  DIsatter  Loan  Area  #2515] 

Iowa  (and  Contiguous  Counties  in 
Minnesota  and  Wisconsin);  Declaration 
of  Disaster  Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  12, 1991, 1 
find  that  the  Counties  of  Bremer,  Butler. 
Chickasaw,  Clayton,  Fayette.  Kossuth, 
Marshall,  and  Story  in  the  State  of  Iowa 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
flooding  which  occurred  June  1-15, 1991. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  September  11, 1991,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  April  13, 1992,  at  the 
address  listed:  U.S.  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Blvd.,  Suite  102.  Ft. 
Worth,  TX  76155,  or  other  locally 
bnnounced  locations.  In  addition, 
applications  for  economic  injury  loans 
from  small  businesses  located  in  the 
contiguous  counties  of  Allamakee,  Black 
Hawk,  Boone,  Buchanan,  Cerro  Gordo, 
Delaware,  Dubuque.  Emmet,  Floyd. 
Franklin,  Grundy,  Hamilton,  Hancock. 
Hardin,  Howard,  Humboldt,  Jasper, 
Mitchell,  Palo  Alto.  Pocahontas,  Polk. 
Poweshiek,  Tama,  Winnebago, 
Winneshiek,  and  Wright  in  the  State  of 
Iowa;  Faribault  and  Martin  Counties  in 
the  State  of  Minnesota;  and  Crawford 
and  Grant  Counties  in  the  State  of 
Wisconsin  may  be  filed  until  the 
specified  date  at  the  above  location. 

The  interest  rates  are: 

f»rcent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere 6.000 

Homeowners  without  credit 
available  elsewhere 4.000 

Businesses  with  credit  available 
elsewhere BiMO 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere 4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere ~..        8.12S 

For  Economic  Injury: 

Businesses  and  small  agricultur- 
al cooperatives  without  credit 
available  elsewhere ~ 4.000 


34088 


Federal  Register  /  Vol.  56.  No.  143  /  Thursday.  July  25.  1991  /  Notice8 


The  number  assi^ed  to  this  disaster 
for  physical  damage  is  251506  and  for 
economic  injury  the  numbers  are  734200 
for  Iowa;  734300  for  Minnesota;  and 
734400  for  Wisconsin. 

(Catalog  of  Federal  Doznestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  July  15. 1991. 
Alfred  E.  fudd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  91-17871  Fded  7-24-91;  8:45  am) 
mjJNO  CODE  MZS-01-M 


DEPARTMENT  OF  STATE 

[PubBc  Notic*  143S] 

Delegation  of  Authority  No.  145-7 

Pursuant  to  title  XVII  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1991.  Nov.  5. 1990.  Public  Uw  101- 
510,  and  the  related  Memorandum 
Delegation  of  Authority  of  June  25. 1991. 
section  1(a)  of  State  Department 
Delegation  of  Authority  No.  145  of 
February  4. 1980.  45  FR  11655.  as 
amended,  is  hereby  further  amended  by 
adding  at  the  end  thereof  the  following 
new  subsection: 

(6)  The  functions  conferred  on  the 
Secretary  of  State  by  title  XVn  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1991  (Public  Law  101-510) 
and  all  functions  conferred  on  the 
President  by  the  Act  to  the  extent  that 
such  functions  were  delegated  to  the 
Secretary  of  State  pursuant  to  the 
Memorandum  Delegation  of  Authority  of 
June  25, 1991. 

Dated:  {uly  1. 1901. 
JanM  A.  Baker,  m. 

Secretary  of  State. 

(FR  Doc  n-t7BlB  rUed  7-24-91;  8:45  am) 

BtLUNG  CODE  471«-10-« 


DEPARTMENT  OF  TRANSPORTATION 

Order  Instituting  the  U.S.-ltaly  Service 
Proceeding 

AQENCv:  Office  of  the  Secretary, 
Department  of  Transportation. 
AcnOM:  Institution  of  the  U.S.-Italy 
Ser\'ice  Proceeding.  Order  91-7-28. 
Docket  47654. 

summary:  Under  a  1990  Memorandum 
of  Understanding  between  the  United 
States  and  Italy,  as  amended  on  July  3, 
1991,  the  United  States  may  designate  a 
fourth  U.S.  carrier  to  provide  scheduled 
combination  service  between  the  United 
States  (except  from  New  York  or 
Chicago)  and  Rome  and  Milan.  Italy,  for 
services  commencing  April  1. 1992.  The 


route  does  not  provide  for  beyond  or 
intermediate  services.  In  addition, 
during  the  first  year  of  service,  the 
designated  carrier  may  operate  a  total  of 
six  weekly  frequencies  if  using  aircraft 
with  more  than  300  seats,  if  aircraft  with 
300  or  fewer  seats  are  used,  the 
designated  carrier  may  operate  a  total  of 
seven  weekly  frequencies.  During  the 
second  year  of  service  the  designated 
carrier  may  operate  seven  weekly 
frequencies  regardless  of  the  type 
aircraft  used. 

In  view  of  this  new  route  opportunity, 
the  Department  has  decided  to  institute 
the  U.S.-Italy  Service  Proceeding  to 
select  one  primary  and  one  backup 
carrier  to  serve  the  U.S.-Italy  market. 
The  order  invites  certificate  applications 
from  all  U.S.  carriers  interested  in 
providing  the  available  service.  The 
Department  has  also  decided  to  set  this 
case  for  an  oral  evidentiary  proceeding 
before  an  Administrative  Law  Judge. 
Consistent  with  the  Department's  efforts 
to  streamline  the  carrier  selection 
process,  the  Department's  order  requires 
that  the  Administrative  Law  Judge  serve 
his  Recommended  Decision  no  later 
than  December  6. 1991. 
dates:  Applications  for  U.S.-Italy 
authority,  motions  to  consolidate, 
petitions  for  leave  to  intervene,  and 
petitions  for  reconsideration  of  Order 
19-7-28  should  be  filed  by  August  5. 
1991.  Answers  should  be  filed  by  August 
12, 1991. 

ADDRESSES:  Applications,  motions  to 
consolidate,  petitions  for  leave  to 
intervene  and  petitions  for 
reconsideration  should  be  filed  in 
Docket  47654.  addressed  to  the 
Documentary  Services  Division.  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  room  4107. 
Washington.  DC  2059a  as  well  as  on  Mr. 
Robert  Golditer,  room  9216,  at  the  above 
address. 

Dated:  July  22. 1901. 
Patrick  V.  Murphy,  Jr.. 

Depaty  Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  91-17721  Filed  7-24-91;  8:45  am) 

BIUJNO  CODE  M10-C2-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirement*  Sutrntltted  to  0MB  for 
Review 

Date:  fidy  19, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
informatioa  collection  requirement(8)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 


Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220, 

Bureau  of  the  Public  Debt 

OMB  Number.  1535-0009. 

Form  Number.  PD  F 1851. 

Type  of  Review.  Reinstatement 

Title:  Request  for  Reissue  of  United 
States  Savings  Bonds/Notes  in  the 
Name  of  Trustee  of  Personal  Trust 
Estate. 

Description:  Form  1851  is  used  to 
request  reissue  of  savings  bonds/ 
notes  in  the  name(8)  of  the  trustee(s) 
of  a  personal  trust  estate. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
55.000. 

Estimated  Burden  Hours  Per  Response: 
15  minutes. 

Frequency  c^  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
13.750  hours. 

OMB  Number  1535-0015. 

Form  Number.  PD  F 1022. 

Type  of  Review:  Reinstatement. 

Title:  Report/ Application  for  Relief  on 
Account  of  Loss,  Theft  or  Destruction 
of  United  States  Bearer  Securities 
(Organizations). 

Description:  Form  1022  is  needed  and 
required  by  the  Bureau  in  order  to 
obtain  compensation  for  lost  stolen. 
or  destroyed  bearer  securities.  It  is 
usually  executed  by  parties  that 
purchased,  were  holding  in 
safekeeping/custody  or  are  entitled  to 
bearer  securities  and  these  securities 
are  no  longer  in  their  possession. 

Respondents:  State  or  local 
govenunents.  Businesses  or  other  for- 
profit  Federal  agencies  or  employees. 
Non-profit  institutions,  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents:  100. 

Estimated  Burden  Hours  Per  Response: 
55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  R^orting  Burden:  92 
hours. 

OMB  Number.  1535-0016. 

Form  Number  PD  F 1022-1. 

Type  of  Review.  Reinstatement. 

Title:  Report/ Application  for  Relief  on 
Account  of  Loss.  Theft  or  Destruction 
of  United  States  Bearer  Securities 
(Individuals). 

Description:  Form  1022-1  is  needed  aud 
required  by  the  Bureau  in  order  to 


obtain  compensation  for  li 

or  destroyed  bearer  securi 

usually  executed  by  partit 

purchased,  were  given,  or 

bearer  securities  and  thes 

are  no  longer  in  their  poss 

Respondents:  Individuals  or 

Estimated  Number  ofRespo 

Estimated  Burden  Hours  Pet 

55  minutes. 
Frequency  of  Response:  On 
Estimated  Total  Reporting  L 
hours. 

OMB  Number:  1535-0025. 
fyrm  Number:  PD  F  3360. 
Type  of  Review:  Reinstatem 
Title:  Request  for  Reissue  of 
States  Savings  Bonds/Not 
Name  of  a  Person  or  Perse 
Than  the  Owner  (Includin 
Guardian.  Custodian  for  a 
Under  a  Statute,  etc.). 
Description:  Form  3360  is  us 
owner  of  Savings  Bonds/^ 
request  reissue  in  the  nam 
person. 
Respondents:  Individuals  or 
Estimated  Number  ofRespo. 

50.000. 
Estimated  Burden  Hours  Pet 

10  minutes. 
Frequency  of  Response:  On  i 
Estimated  Total  Reporting  B 

hours. 
OMB  Number  1535-0032. 
Form  Number  PD  F  3565. 
Type  of  Review:  Reinstatemi 
Title:  Application  for  Dispos 
Retirement  Plan  and/or  In 
Retirement  Bonds  Without 
Administration  of  Decease 
Estate. 
Description:  Form  3565  is  usi 
of  deceased  owners  of  Ret 
Plan  and/or  Individual  Re 
savings  bonds  to  request  c 
of  the  bonds  when  no  ben( 
are  designated. 
Respondents:  Individuals  or 
Estimated  Number  ofRespoi 
Estimated  Burden  Hours  Per 

20  minutes. 
Frequency  of  Response:  On  ( 
Estimated  Total  Reporting  B 
hours. 

OMB  Number  1535-0055. 

Form  Number  PD  F 1050. 

Type  of  Review  Reinstatemi 

Title:  Creditor's  Consent  to  I 
of  United  States  Securities 
Related  Checks  Without 
Administration  of  Decease 
Estate. 

Description:  Form  1050  is  usi 
a  creditor's  consent  to  disj 
savings  bonds/notes  in  set 
a  deceased  owner's  estate 
administration. 
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THE  TREASURY 

I  Collection 
Knitted  to  OIMB  for 


of  Treasury  has 
wing  public 
ion  requirement(8)  to 
id  clearance  under 
luction  Act  of  1980. 


Public  Law  96-511.  Copies  of  the 
submissionfs]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220, 

Bureau  of  the  Public  Debt 

OMB  Number.  1535-0009. 

Form  Number.  PD  F 1851. 

Type  of  Review.  Reinstatement 

Title:  Request  for  Reissue  of  United 
States  Savings  Bonds/Notes  in  the 
Name  of  Trustee  of  Personal  Trust 
Estate. 

Description:  Form  1851  is  used  to 
request  reissue  of  savings  bonds/ 
notes  in  the  name(8)  of  the  trustee(s) 
of  a  personal  trust  estate. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
55.000. 

Estimated  Burden  Hours  Per  Response: 
15  minutes. 

Frequency  c^  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
13.750  hours. 

OMB  Number  1535-0015. 

Form  Number.  PD  F 1022. 

Type  of  Review:  Reinstatement. 

Title:  Report/ Application  for  Relief  on 
Account  of  Loss,  Theft  or  Destruction 
of  United  States  Bearer  Securities 
(Organizations). 

Description:  Form  1022  is  needed  and 
required  by  the  Bureau  in  order  to 
obtain  compensation  for  lost  stolen. 
or  destroyed  bearer  securities.  It  is 
usually  executed  by  parties  that 
purchased,  were  holding  in 
safekeeping/custody  or  are  entitled  to 
bearer  securities  and  these  securities 
are  no  longer  in  their  possession. 

Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit  Federal  agencies  or  employees. 
Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents:  100. 

Estimated  Burden  Hours  Per  Response: 
55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  R^orting  Burden:  92 
hours. 

OMB  Number.  1535-0016. 

Form  Number  PD  F 1022-1. 

Type  of  Review.  Reinstatement. 

Title:  Report/ Application  for  Relief  on 
Account  of  Loss.  Theft  or  Destruction 
of  United  States  Bearer  Securities 
(Individuals). 

Description:  Form  1022-1  is  needed  aud 
required  by  the  Bureau  in  order  to 


obtain  compensation  for  lost  stolen, 
or  destroyed  bearer  securities.  It  is 
usually  executed  by  parties  that 
purchased,  were  given,  or  entitled  to 
bearer  securities  and  these  securities 
are  no  longer  in  their  possession. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents:  100. 

Estimated  Burden  Hours  Per  Response: 
55  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  92 
hours. 

OMB  Number:  1535-0025. 
F^rrm  Number:  PD  F  3360. 
Type  of  Review:  Reinstatement 
Title:  Request  for  Reissue  of  United 

States  Savings  Bonds/Notes  in  the 

Name  of  a  Person  or  Persons  Other 

Than  the  Owner  (Including  Legal 

Guardian,  Custodian  for  a  Minor 

Under  a  Statute,  etc.). 
Description:  Form  3360  is  used  by  the 

owner  of  Savings  Bonds/Notes  to 

request  reissue  in  the  name  of  another 

person. 
Respondents:  Individuals  or  households. 
Estimated  Number  of  Respondents: 

50,000. 
Estimated  Burden  Hours  Per  Response: 

10  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  8,350 

hours. 
OMB  Number  1535-0032. 
Form  Number  PD  F  3565. 
Type  of  Review:  Reinstatement. 
Title:  Application  for  Disposition  of 

Retirement  Plan  and/or  Individual 

Retirement  Bonds  Without 

Administration  of  Deceased  Owner's 

Estate. 
Description:  Form  3565  is  used  by  heirs 

of  deceased  owners  of  Retirement 

Plan  and/or  Individual  Retirement 

savings  bonds  to  request  disposition 

of  the  bonds  when  no  beneficiaries 

are  designated. 
Respondents:  Individuals  or  households. 
Estimated  Number  of  Respondents:  50. 
Estimated  Burden  Hours  Per  Response: 

20  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  17 

hours. 
OMB  Number  1535-0055. 
Form  Number  PD  F 1050. 
Type  of  Review:  Reinstatement. 
Title:  Creditor's  Consent  to  Disposition 

of  United  States  Seciuities  and 

Related  Checks  Without 

Administration  of  Deceased  Owner's 

Estate. 
Description:  Form  1050  is  used  to  obtain 

a  creditor's  consent  to  dispose  of 

savings  bonds/notes  in  settlement  of 

a  deceased  owner's  estate  without 

administration. 


Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents: 
3.000. 

Estimated  Burden  Hours  Per  Response: 
6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  300 
hours. 

Clearance  Officer:  Rita  DeNagy  (202) 
447-1315,  Bureau  of  the  Public  Debt, 
room  137,  DEP  Annex,  300  13th  Street 
SW.,  Washington.  DC  20239-0001. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer 

[FR  Doc.  91-17685  Filed  7-24-91;  8:45  am] 

BILUNG  COCE  4aiO-40-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  July  19. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Comptroller  of  the  Currency 

OMB  Number  1557-0120. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  (MA) — Securities  Offering 
Disclosure  Rules. 

Description:  The  information  is  needed 
by  the  general  public  to  make 
informed  investment  decisions.  The 
affected  public  consists  of  national 
banks  that  issue  securities. 

Respondents:  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents:  155. 

Estimated  Burden  Hours  Per  Response: 
9  hours.  48  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1,515 
hours. 

Clearance  Officer  John  Ference  (202) 
874-5090,  Comptroller  of  the  Currency, 
250  E  Street,  SW..  Washington.  DC 
20219. 


OMB  Reviewer  Gary  Waxman  (202) 
395-7340.  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Loii  K.  Holland. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  91-17666  Filed  7-24-91;  8:45  am] 

BILUHQ  COOC  4<10-S»-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Cooperathre  Studies  Evaluation 
Committee;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
(Federal  Advisory  Committee  Act)  as 
amended,  by  section  5(c)  of  Public  Law 
94-409  that  a  meeting  of  the  Cooperative 
Studies  Evaluation  Committee  will  be 
held  at  the  Lenox  Hotel.  710  Boylston 
Street.  Boston.  Massachusetts  on 
October  9  and  10, 1991.  The  session  on 
October  9  is  scheduled  to  begin  at  7:30 
a.m.  and  end  at  6  p.m.  and  on  October 
10  from  7:30  a.m.  to  3:30  p.m.  The 
meeting  will  be  for  the  purpose  of 
reviewing  six  new  clinical  trials,  three  in 
cardiovascular  disease  prevention  and 
treatment,  one  in  abdominal  aneurysm 
surgery,  one  in  colon  cancer,  one  in 
alcoholic  liver  disease  and  the  progress 
of  one  cn-going  study  on  chronic  post 
traumatic  stress  disorder.  The 
Committee  advises  the  Director,  Medical 
Research  Service,  through  the  Chief  of 
the  Cooperative  Studies  Program  on  the 
relevance  and  feasibility  of  the  studies, 
the  adequacy  of  the  protocols,  and  the 
scientific  validity  and  propriety  of 
technical  details,  including  protection  of 
human  subjects. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
from  7:30  a.m.  to  8  a.m.  on  both  days  to 
discuss  the  general  status  of  the 
program.  To  assure  adequate 
accommodations,  those  who  plan  to 
attend  should  contact  Dr.  Ping  Huang, 
Coordinator,  Cooperative  Studies 
Evaluation  Committee,  Department  of 
Veterans  Affairs,  Washington,  DC  (202- 
535-7154),  prior  to  October  2. 1991. 

The  meeting  will  be  closed  from  8  a.m. 
to  6  p.m.  on  October  9  and  from  8  a.m.  to 
3:30  p.m.  on  October  10,  for 
consideration  of  specific  proposals  in 
accordance  with  provisions  set  forth  in 
section  10(d)  of  Public  Law  92-463,  as 
amended  by  section  5(c)  of  Public  Law 
94-409,  and  5  U.S.C.  552b(c](6).  During 
this  portion  of  the  meeting,  discussions 
and  recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  staff  and  consultant 
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critiques  of  research  protocols,  and 
similar  documents,  and  the  medical 
records  of  patients  who  are  study 
subjects,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dated:  fuly  15, 1991. 

By  Direction  of  the  Secretary. 
Sylvia  Chavez  Long, 

Comaiittee  Management  Officer. 

[FR  Doc.  91-17715  Filed  7-24-91;  8:45  am] 

BILUNO  COOC  taZlMtl 


Sunshine  Act 


This  section  of  the  FEDERAL 
contains  notices  of  meetings  p 
under  the  "Government  in  the 
Act"  (Pub.   L   94-409)   5   U.S.C, 


FEDERAL  ELECTION  COMMISSIC 
DATE  AND  TIME:  Tuesday,  July 
lOKWa.m. 

PLACE:  999  E  Street  NW.,  Was 
D.C. 

STATUS:  This  meeting  will  be 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 

§437g.- 
Audits  conducted  pursuant  to  2  U 

S  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation 

actions  or  proceedings  or  arbiti 
Internal  personnel  rules  and  proci 

matters  affecting  a  particular  ei 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGrSTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   552b(e)(3). 


FEDERAL  ELECTION  COMMISSION: 
DATE  AND  TIME:  Tuesday,  July  30, 1991, 
10:00  a.m. 

PLACE:  999  E  Street  NW.,  Washington. 
D.C. 

STATUS:  This  ineeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g.- 
Audits  conducted  pursuant  to  2  U.S.C.  §  437g, 

S  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer. 
Telephone:  (202)  376-3155. 

Delores  Harris, 

Admimstrative  Assistant,  Office  of  the 
Secretariat 

(FR  Doc.  91-17758  Filed  7-23-91;  10:49  am) 
BILUNG  CODE  6715-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
July  31. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets 
NW..  Washington,  DC  20551. 

STATUS:  Closed. 


Federal  Register 
Vol.  56.  No.  143 
Thursday.  July  25,  1991 


MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  July  23, 1991. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  91-17853  Filed  7-23-91;  10:50  am] 

BILLING  CODE  6210-01-M 


)9^ 


S.    S    M 


Thursday 
July  25,  1991 


Part  II 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 

Guidelines  for  Designation  of  Consortia 
in  the  HOME  investment  Partnerships 
Program;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 

[Docket  No.  N-91-3285;  FR-3091-N-01] 

Guidelines  for  Designation  of 
Consortia  in  the  HOME  Investment 
Partnerships  Program 

agency:  OHice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  procedures  for 
designating  consortia:  HOME 
investment  partnerships  program. 

SUMMARY:  The  purpose  of  this  notice  is 
to  provide  guidance  to  HUD  Field 
Offices  and  localities  on  the  procedures 
for  designation  of  units  of  local 
government  to  participate  as  consortia 
in  the  HOME  Investment  Partnerships 
Program.  The  HOME  Program  is 
authorized  by  Title  II— Investment  in 
Affordable  Housing  or  HOME 
Investment  Partnerships  Act — of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act. 

FOfl  FURTHER  INFORMATION  CONTACT! 

Mary  Kolesar.  Director,  Rehabilitation 
Management  Division,  room  7162, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington.  DC.  20410-7000;  telephone 
(202)  708-2470.  Hearing-  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  755-2565.  (These  are 
not  toll-free  numbers). 
DATES:  For  consideration  of  an 
allocation  of  HOME  funds  in  FY  1992. 
consortia  requests  must  be  received  in 
the  applicable  HUD  FieldtJffice  by 
August  1, 1991.  Consortia  requests 
which  are  approved  by  the  HUD  Field 
Offices  must  be  submitted  to  HUD 
Headquarters  by  September  1, 1991  to 
be  considered  for  funding  in  FY  1992. 
SUPPLEMENTARY  INFORMATION: 

Paperwoik  Reduction  Act 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of   f 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3054(h)),  and  assigned 
OMB  control  number  2501-0013.  HUD 
will  not  issue  a  specific  form  for  the 
consortium  agreement;  units  of  local 
government  may  develop  their  own 
agreements  according  to  the  instructions 
described  below. 

Statutory  Provisions 

Section  216(2)  of  the  National 
Affordable  Housing  Act  provides  that  a 


consortium  of  geographically  contiguous 
units  of  general  local  government  can  be 
considered  to  be  a  unit  of  general  local 
government  for  purposes  of  the  HOME 
Investment  Partnerships  Act  if  the 
Secretary  determines  that  the 
consortium  (a)  has  sufficient  authority 
and  administrative  capability  to  carry 
out  the  purposes  of  the  Act  on  behalf  of 
its  member  jurisdictions  and  (b)  will, 
according  to  a  written  certification  by 
the  State,  direct  its  activities  to  the 
alleviation  of  housing  problems  within 
the  State. 

In  the  discussion  of  the  basic  HOME 
formula  for  allocating  funds,  section 
217(b)(3)  of  the  Act  states  that  the 
Secretary  shall  allocate  funds  available 
for  formula  allocations  to  units  of 
general  local  government  that,  as  of  the 
end  of  the  previous  fiscal  year,  qualified 
as  metropolitan  cities  (as  defined  at 
section  102(a)(4)  of  the  Housing  and 
Conmiunity  Development  Act  of  1974  (42 
U.S.C.  5302(a)(4));  urban  counties  (as 
defined  at  section  102(a)(6)  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.C.  5302(a)(6));  and 
approved  consortia  of  units  of  general 
local  government.  Thus,  HUD  will 
provide  allocations  of  funds  by  formula 
to  units  of  general  local  government 
that,  as  of  the  end  of  the  previous  fiscal 
year,  are  metropolitan  cities,  urban 
counties,  or  consortia  approved  for  the 
HOME  Program. 

Eligibility  for  Forming  a  Consortium 

Units  of  general  local  government  that 
are  geographically  contiguous  may  form 
a  consortium  for  purposes  of  receiving 
an  allocation  and  participating  in  the 
HOME  Program.  To  be  considered 
geographically  contiguous,  localities 
must  share  a  boundary  at  more  than  a 
point.  A  river  or  other  body  of  water 
may  separate  the  localities,  but  if  there 
is  transportation  access  (e.g.,  bridges), 
they  would  be  considered  contiguous. 
The  units  of  general  local  government 
forming  a  consortium  may  be  cities  or 
urban  counties  that  would  be  eligible, 
individually,  to  become  participating 
jurisdictions  in  the  HOME  Program,  or 
other  units  of  local  government. 
However,  a  unit  of  local  government 
that  is  included  in  an  urban  county  may 
be  part  of  a  consortium  only  through  the 
urban  county,  regardless  of  whether  the 
urban  county  receives  a  formula 
allocation. 

Procedures  Localities  Must  Follow  for 
Designation  as  a  Consortium 

At  least  60  days  before  the  start  of 
Federal  fiscal  year  1992  (that  is,  by 
August  1, 1991)  and  by  March  31  for  all 
subsequent  Federal  fiscal  years,  a 
consortium  of  geographically  contiguous 


units  of  general  local  government  must 
notify  the  HUD  Field  Office  of  its 
intention  to  be  considered  a  consortium 
for  the  HOME  Program,  and  must  submit 
to  the  HUD  Field  Office: 

1.  A  written  certification  by  the  State 
that  the  consortium  will  direct  its 
activities  to  the  alleviation  of  housing 
problems  within  the  State  and 

Note:  The  State  certincation  may  be  signed 
by  whoever  has  the  authority  to  make  the 
certification:  it  may  be  the  Governor  or  his/ 
her  designee. 

2.  A  legally  binding  cooperation 
agreement  that  the  consortium  has 
executed  among  its  members: 

(a)  Agreeing  to  cooperate  to  undertake 
or  to  assist  in  undertaking  housing 
assistance  activities  for  the  HOME 
Investment  Partnerships  Program; 

(b)  Authorizing  one  member  unit  of 
general  local  government  to  act  in  a 
representative  capacity  for  all  member 
units  of  general  local  government  for  the 
purposes  of  the  HOME  Program; 

(c)  Providing  that  the  representative 
member  (also  referred  to  as  the  lead 
entity)  assumes  overall  responsibility 
for  ensuring  that  the  consortium's  Home 
Program  is  carried  out  in  compliance 
with  the  requirements  of  the  program, 
including  requirements  concerning  a 
Comprehensive  Housing  Affordability 
Strategy; 

Note:  The  agreement  must  not  contain  a 
provision  for  veto  or  other  restriction  that 
would  allow  any  party  to  the  agreement  to 
obstruct  the  implementation  of  the  approved 
Comprehensive  Housing  Affordability 
Strategy. 

(d)  Accompanied  by  authorizing 
resolutions  from  the  governing  body  of 
each  member  unit  of  local  government, 
or  other  acceptable  evidence  that  the 
chief  executive  officer  is  authorized  to 
sign  the  agreement. 

(e)  Signed  by  the  chief  executive 
officer  of  each  member  imit  of  local 
government; 

Note:  If  an  urban  county  is  part  of  the 
consortium,  only  the  county  (not  all  the 
members  of  the  urban  county)  signs  the 
consortium  agreement. 

(f)  Containing,  or  accompanied  by,  a 
statement  from  the  lead  entity's  counsel 
that  the  terms  and  provisions  of  the 
agreement  are  fully  authorized  under 
State  and  local  law  and  that  the 
agreement  provides  full  legal  authority 
for  the  consortium  to  undertake  or  assist 
in  undertaking  housing  assistant 
activities  for  the  HOME  Investment 
Partnerships  Program; 

(g)  Containing  a  provision  requiring 
each  party  to  the  agreement  to 
affirmatively  further  fair  housing;  and 


(h)  Stating  that  term  of  the 
covers  the  period  necessary 
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Joint  Grant  Agreements 
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units  of  general  local  government  must 
notify  the  HUD  Field  Office  of  its 
intention  to  be  considered  a  consortium 
for  the  HOME  Program,  and  must  submit 
to  the  HUD  Field  Office: 

1.  A  written  certification  by  the  State 
that  the  consortium  will  direct  its 
activities  to  the  alleviation  of  housing 
problems  within  the  State  and 

Note:  The  State  certification  may  be  signed 
by  whoever  has  the  authority  to  make  the 
certification:  it  may  be  the  Governor  or  his/ 
her  designee. 

2.  A  legally  binding  cooperation 
agreement  that  the  consortium  has 
executed  among  its  members: 

(a)  Agreeing  to  cooperate  to  undertake 
or  to  assist  in  undertaking  housing 
assistance  activities  for  the  HOME 
Investment  Partnerships  Program; 

(b)  Authorizing  one  member  unit  of 
general  local  government  to  act  in  a 
representative  capacity  for  all  member 
units  of  general  local  goverrmient  for  the 
purposes  of  the  HOME  Program; 

(c)  Providing  that  the  representative 
member  (also  referred  to  as  the  lead 
entity)  assumes  overall  responsibility 
for  ensuring  that  the  consortium's  Home 
Program  is  carried  out  in  compliance 
with  the  requirements  of  the  program, 
including  requirements  concerning  a 
Comprehensive  Housing  Affordability 
Strategy; 

Note:  The  agreement  must  not  contain  a 
provision  for  veto  or  other  restriction  that 
would  allow  any  party  to  the  agreement  to 
obstruct  the  implementation  of  the  approved 
Comprehensive  Housing  Affordability 
Strategy. 

(d)  Accompanied  by  authorizing 
resolutions  from  the  governing  body  of 
each  member  unit  of  local  government, 
or  other  acceptable  evidence  that  the 
chief  executive  officer  is  authorized  to 
sign  the  agreement. 

(e)  Signed  by  the  chief  executive 
officer  of  each  member  unit  of  local 
government; 

Note:  If  an  urban  county  is  part  of  the 
consortium,  only  the  county  (not  all  the 
members  of  the  urban  county)  signs  the 
consortium  agreement. 

(f)  Containing,  or  accompanied  by,  a 
statement  from  the  lead  entity's  counsel 
that  the  terms  and  provisions  of  the 
agreement  are  fully  authorized  under 
State  and  local  law  and  that  the 
agreement  provides  full  legal  authority 
for  the  consortium  to  undertake  or  assist 
in  undertaking  housing  assistant 
activities  for  the  HOME  Investment 
Partnerships  Program; 

(g)  Containing  a  provision  requiring 
each  party  to  the  agreement  to 
alTirmatively  further  fair  housing;  and 


(h)  Stating  that  term  of  the  agreement 
covers  the  period  necessary  to  carry  out 
all  activities  that  will  be  funded  from 
funds  awarded  for  three  Federal  fiscal 
years  and  that  the  units  of  general  local 
government  which  join  the  consortium 
are  required  to  remain  in  the  consortium 
for  the  entire  period,  unless  one  of  the 
member  units  of  local  government  is  an 
urban  county.  (For  a  consortium  that 
includes  an  urban  county,  the  initial 
agreement  must  coincide  with  the 
balance  of  the  urban  county  cooperation 
egreement  and  therefore  may  be  less 
than  three  years  fimding.) 

Note:  The  agreement  cannot  contain  a 
provision  for  termination  or  withdrawal  by 
any  party  to  the  agreement 

Joint  Grant  Agreements 

The  Community  Development  Block 
Grant  (CDBG)  Program  regulations  at  24 
CFR  570.308  allow  for  any  urban  county, 
and  any  metropolitian  city  located  in 
v/hole  or  in  part  within  that  county,  to 
tubmit  a  joint  request  to  HUD  to 
approve  Uie  inclusion  of  the 
metropolitan  city  as  part  of  the  urban 
county  for  purposes  of  planning  and 
implementing  a  joint  community 
development  and  housing  program.  Each 
metropolitian  city  and  urban  county 
submitting  a  joint  request  must  also 
have  executed  a  cooperation  agreement 
to  undertake  or  to  assist  in  the 
undertaking  of  essential  community 
development  and  housing  activities. 
Such  agreement  is  hereafter  referred  to 
as  a  "joint  grant  agreement." 

For  the  CDBG  Program,  upon  HUD's 
approval  of  the  joint  request  and 
cooperation  agreement,  the  metropolitan 
city  will  be  considered  a  part  of  the 
urban  county  for  purposes  of  program 
planning  and  implementation  and  will 
be  treated  the  same  as  any  other  unit  of 
general  local  government  which  is  part 
of  the  urban  county. 

Localities  that  have  joint  grant 
agreements  for  the  CDBG  Program  may 
wish  to  be  considered  a  consortium  for 
the  HOME  Program.  Since  such 
localities  are  not  actually  part  of  an 
urban  county,  if  they  wish  to  be 
considered  a  consortium  for  the  HOME 
Program,  they  must  follow  tne 
procedures  outlined  above  and  submit 
the  required  documentation  60  days 
before  the  start  of  FY  1992  (and  by 
March  31  for  any  subsequent  year)  for 
designation  as  a  "consortium." 

Comprehensive  Housing  A^ordability 
Strategy 

To  receive  FY  1992  HOME  funds  and 
to  become  a  participating  jurisdiction  in 
the  HOME  Program,  a  jurisdiction  must 
submit  a  Comprehensive  Housing 
Affordability  Strategy  (CHAS)  which 


describes  its  five-year  strategy  for 
addressing  housing,  homeless  and 
supportive  housing  needs  (see  section 
105  of  title  I  and  section  216(5)  of  title  II 
of  the  National  Affordable  Housing  Act 
and  24  CFR  part  91).  Since  a  consortium 
is  considered  a  unit  of  local  govenunent 
for  purposes  of  receiving  an  allocation 
and  participating  in  the  HOME  Program, 
the  consortium  would  be  required  to 
submit  a  CHAS  for  the  localities  making 
up  the  consortium.  When  two  or  more 
jurisdictions  form  a  consortium  for  the 
purpose  of  receiving  a  formula 
allocation  under  the  HOME  Program,  the 
consortium  must,  as  a  condition  of 
funding,  submit  a  single  CHAS  that 
covers  the  entire  geographic  area 
encompassed  by  that  consortium.  Where 
a  consortium  includes  one  or  more 
CDBG  entitlement  grantees,  any  such 
grantee  need  not  submit  an  individual 
CHAS  (for  the  CDGB  Program)  in 
addition  to  the  consortium's  CHAS. 
provided  the  necessary  parts  of  the 
consortium's  CHAS  are  broken  down  by 
CDBG  entitlement,  as  required  by  CHAS 
guidelines. 

If  joint  grant  agreement  participants 
form  a  consortium  for  the  HOME 
Program,  the  CHAS  submitted  by  the 
urban  county  for  the  CDBG  Program 
pursuant  to  a  joint  grant  agreement  (in 
which  the  metropolitan  City  is  treated 
as  a  locahty  which  is  a  party  to  the 
urban  County  Cooperation  Agreement) 
would  also  be  appropriate  for  the 
HOME  consortium,  since  the  localities 
would  be  the  same. 

Consortium  Cooperation  Agreement 

The  consortium  cooperation 
agreemeent  will  generally  be  for  three 
years,  and  the  locaUties  that  form  a 
consortium  for  the  HOME  Program  will 
be  required  to  remain  in  the  consortium 
for  three  Federal  fiscal  years.  However, 
for  a  consortium  that  includes  an  urban 
county,  the  initial  agreement  may  be  for 
less  than  three  years  to  coincide  with 
the  balance  of  the  urban  county 
cooperation  agreement.  New  localities 
may  be  added  during  the  period  of  the 
consortium  cooperation  agreement,  but 
once  in  as  a  member  of  the  consortium, 
a  locality  may  not  opt  out  until  the 
period  of  the  consortium  cooperation 
agreement  is  over.  A  consortium  is  not 
to  be  a  temporary  convenience  for  a 
locality  that  cannot  make  the  funding 
threshold  on  its  own.  Those  localities 
that  join  a  consortium  should  see  it  as  a 
long-term  commitment.  If  localities 
expect  to  be  eligible  for  a  formula 
allocation  on  their  own.  they  may  not 
wish  to  be  tied  to  the  consortium  for 
three  years.  Accordingly.  locaUties 
should  consider  carefully  whether  they 
wish  to  be  part  cf  a  consortium. 


Once  HUD  approves  a  consortium. 
HUD  will  consider  the  consortium  as  a 
unit  of  general  local  government  for 
purposes  of  the  HOME  Program  for 
three  Federal  fiscal  years,  or  for  the 
term  of  the  agreement.  If  any  new  units 
of  local  government  join  the  consortium, 
the  consortium  must  notify  HUD  so  that 
the  new  members  may  be  added  in  for 
the  balance  of  the  three-year  period.  To 
be  included  as  part  of  the  consortium  for 
a  particular  fiscal  year,  the  consortium 
must  notify  the  appropriate  HUD  Field 
Office  of  any  additions  by  March  31  of 
the  preceding  year,  and  must  provide  to 
HUD  a  copy  of  the  authorizing 
resolution  from  the  new  member's 
governing  body  and  an  amendment  to 
the  consortium  cooperation  agreement 
signed  by  the  chief  executive  officer  of 
the  lead  entity  and  the  chief  executive 
officer  of  the  new  unit  of  local 
government,  adding  the  new  unit  of 
local  government  as  a  member  of  the 
consortium.  Any  change  in  the  make-up 
of  the  consortium  should  then  be 
reported  by  the  HUD  Field  or  Regional 
Office  to  the  Data  Systems  and 
Statistics  Division,  CPD,  HUD 
Headquarters,  with  a  copy  to  the  Office 
of  Urban  RehabiUtation,  CPD,  HUD 
Headquarters,  by  April  30,  to  allow 
sufficient  time  for  data  to  be  assembled 
so  that  the  change  can  be  reflected  in 
the  next  fiscal  year's  allocation  of 
HOME  funds. 

In  future  years,  HUD  Field  Offices 
should  review  the  status  of  consortia 
and  if  there  are  consortia  agreements 
whose  terms  are  ending  at  the  end  of  the 
fiscal  year.  Field  Offices  should  notify 
the  lead  entity  of  each  such  consortium 
to  advise  them  that  if  they  wish  to 
continue  to  be  considered  a  consortium 
for  the  HOME  Program,  they  must  sign  a 
new  consortium  cooperation  agreement 
and  provide  a  copy,  along  with  the  other 
documentation  described  in  this  notice, 
by  March  31  of  the  renewal  year. 
Renewal  of  the  consortium  in  this 
manner  will  result  in  a  new  three-year 
consortium  agreement. 

HUD  Action 

Within  one  week  of  publication  of  this 
notice,  and  by  March  1  of  subsequent 
years,  if  there  are  localities  that  have 
joint  grant  agreements  that  are  not 
participating  as  consortia  in  the  HOME 
Program,  HUD  Field  Offices  are  to  send 
the  lead  community  for  the  joint  grant 
agreement  (which  would  be  an  urban 
county)  a  letter  asking  whether  the 
communities  wish  to  be  considered  a 
consortium  for  the  HOME  Program.  If 
communities  having  a  joint  grant 
agreement  for  the  CDBG  Program  wish 
to  be  considered  a  consortium  for  the 
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HONfffi  Program,  they  would  follow  the 
procedures  outlined  above. 

For  any  consortiuin  request  for  the 
HOME  Program  received  by  August  1  of 
this  year  and  by  March  31  of  subsequent 
years,  the  HUD  Field  Office  will  review 
the  documentation  to  determine  whether 
the  consortium  is  made  up  of 
geographically  contiguous  units  of 
general  local  government  and  whether 
the  consortium  has  sufficient  legal 
authority  and  administrative  capability 
to  carry  out  the  purposes  of  the  HOME 
Program  on  behalf  of  its  member 
jurisdictions.  (Requests  received  after 
August  1, 1991  for  an  allocation  cf 
HOME  funds  in  FY  1992  will  not  be 
considered  for  funding  until  FY  1993.) 

Legal  Authority 

Regional  or  Field  Office  Counsel 
should  review  each  consortium's  request 
to  determine  if  the  consortium  has 
sufficient  legal  authority  to  carry  out  the 
HOME  Program.  Further  guidance  to 
HUD  Regional  and  Field  Office  Counsel 
will  be  provided  by  the  Office  of  the 
General  Counsel. 

Administrative  Capacity 

If  the  consortium  includes  a 
metropolitan  city  or  an  urban  county  as 
the  lead  entity,  the  consortium  would  be 
considered  to  have  sufficient 
administrative  capability  unless  it 
includes  as  its  administrative  capability 
to  carry  out  the  purposes  of  the  HOME 
Program.  If  the  consortium  does  not 
include  a  metropolitan  city  or  an  urban 
county,  but  the  lead  member  or  an 


existing  public  agency  has  relevant 
experience  {e.g.,  successful  experience 
in  administering  a  CDBG  or  Rental 
Rehabilitation  Program),  the  consortium 
could  also  be  considered  to  have 
sufficient  administrative  capability  to 
carry  out  the  HOME  Program.  On  the 
other  hand,  a  newly  created  public 
agency  established  to  administer  the 
HOME  Program  for  a  consortium  would 
not  be  viewed  as  having  suRicient 
administrative  capability  unless  it 
includes  as  its  admini8trator(s)  a  person 
or  persons  with  relevant  experience  in 
successfully  administering  programs 
similar  to  the  HOME  Program,  such  as 
the  CDBG  or  Rental  Rehabilitation 
Programs. 

If  the  HUD  Field  Office  is  satisfied 
that  the  consortium  meets  the 
requirements  for  the  HOME  Program 
and  has  the  relevant  experience,  legal 
authority  and  administrative  capabiHty 
to  carry  out  the  HOME  Program,  it  will 
approve  the  consortium  request. 

The  HUD  Field  Office  is  to  submit  to 
the  Data  Systems  and  Statistics 
Division.  CPD,  HUD  Headquarters,  with 
a  copy  to  the  Office  of  Urban 
Rehabilitation.  CPD,  by  September  1. 
1991  for  FY  1992  consideration  and  by 
April  30  for  each  subsequent  year,  a  list 
of  each  approved  consortium  indicating 
the  members  of  the  consortium  and  the 
locality  that  has  been  designated  to  act 
in  a  representative  capacity  for  all 
member  units  of  local  government.  HUD 
will  make  every  effort  to  accommodate 
consortia  requests  received  by  August  1. 
1991  for  the  FY  1992  HOME  allocations. 


However,  where  consortia  include  areas 
that  are  not  CDBG  entitlements,  it  may 
be  a  problem  to  assemble  data  in  time  to 
allocate  funds  for  FY  1992.  If  funds  are 
available  for  allocation,  the  Department 
will  not  delay  allocation  of  the  funds  to 
allow  time  to  assemble  data  for  CDBG 
non-entitlement  members  of  consortia. 

A  consortium's  status  as  a  unit  of 
general  local  government  for  purposes  of 
the  HOME  Program  continues  for  three 
Federal  fiscal  years. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969. 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  room  10276.  451 
Seventh  Street  SW..  Washington.  DC 
20410-0500. 

Audioiity:  Title  II.  sections  216  and  217,  of 
the  Cranston-Gonzalez  National  Affordable 
Housing  Act  (Pub.  L  101-625):  section  7(d). 
Department  of  Housing  and  Urban 
Development  Act  42  ILS.C.  3535(d|. 

Dated:  July  19, 1991. 
Anna  Kondratas, 

Assistant  Secretary  for  Community  Planning 
andDe  veiopmenL 
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However,  where  consortia  include  areas 
that  are  not  CDBG  entitlements,  it  may 
be  a  problem  to  assemble  data  in  time  to 
allocate  funds  for  FY  1992.  If  funds  are 
available  for  allocation,  the  Department 
will  not  delay  allocation  of  the  funds  to 
allow  time  to  assemble  data  for  CDBG 
non-entitlement  members  of  consortia. 

A  consortium's  status  as  a  unit  of 
general  local  government  for  purposes  of 
the  HOME  Program  continues  for  three 
Federal  fiscal  years. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969. 42  U.S.G  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  room  10276.  451 
Seventh  Street  SW..  Washington.  DC 
20410-0500. 

Autiioiity:  Title  II.  sections  216  and  217,  of 
the  Cranston-Gonzalez  National  Affordable 
Housing  Act  (Pub.  L  101-625):  Bection  7(d). 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3535(d|. 

Dated:  July  19. 1991. 
Anna  Kondratas, 

Assistant  Secretary  for  Community  Planning 
andDe  veiopmenL 
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DEPARTMENT  OF  HOUSING  AND 
URBAK  DEVELOPMENT 

Offic«  of  ttM  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-91-3284;  FR-3089-N-01] 

NOFA  for  HUD-Adminlstered  State 
Rental  Rehabilitation  Programs  for 
Fiscal  Year  1991  and  Deadlines  for 
Submission  of  Program  Descriptions 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice  of  funding  availabiUty 
for  fiscal  year  1991  and  deadlines  for 
submitting  program  descriptions  for 
HUD-administered  State  rental 
rehabilitation  programs. 

DATES:  Program  Descriptions  should  be 
addressed  to  the  CPD  Division  Director 
and  must  be  submitted  to  the 
appropriate  HUD  Field  Office  by  4  p.m., 
local  time,  on  or  before  August  26, 1991. 
summary:  This  NOFA  announces 
allocations  of  Rental  Rehabilitation 
Program  grant  funds  available  by 
competition  to  units  of  local  government 
in  States  which  have  chosen  not  to 
administer  the  Rental  Rehabilitation 
Program  in  Fiscal  Year  1991.  It  also 
announces  the  dates  by  which  Program 
Descriptions  must  be  submitted  to  HUD 
for  these  localities  to  be  considered  for 
grants,  and  it  describes  the  application 
process  and  the  selection  criteria  for 
these  grants. 
FOR  FURTHER  INFORMATION  CONTACT 

Mary  Kolesar,  Director,  Rehabilitation 
Management  Division,  room  7162, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC,  20410-7000;  telephone 
(202)  708-247a  Hearing-  or  Speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  755-2565.  (These  are 
not  toll-free  numbers). 
SUPPt^MENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  for  the  Rental 
Rehabilitation  Program  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511) 
and  assigned  the  control  number  2506- 
0080. 

/.  Purpose  and  Substantive  Description 

(a)  Authority 

The  Rental  RehabiHtation  Program 
(RRP)  is  authorized  by  section  17  of  the 
United  States  Housing  Act  of  1937  (42 
U.S.C.  14370).  as  amended,  hereafter 


referred  to  as  section  17.  The  program 
regulations  are  published  at  24  CFR  part 
511.  The  program  provides  grant  funds 
to  States  and  units  of  general  local 
government  for  the  rehabilitation  of 
privately  owned  real  property  t©  be  used 
for  primarily  residential  rental  purposes. 
A  statutorily  based  formula  establishes 
the  amount  of  grants  available  to  most 
cities  having  a  population  of  50,000  or 
more,  urban  counties,  consortia  of  units 
of  general  local  government  having  a 
combined  population  of  50,000  or  more, 
and  to  all  States  and  the  Commonwealth 
of  Puerto  Rico.  However,  a  State  may 
elect  to  have  HUD  administer  its 
allocation  for  a  particular  Federal  fiscal 
year.  This  NOFA  announces  the  funds 
available  by  competition  to  units  of 
general  local  government  in  all  States 
which  have  elected  to  have  HUD 
administer  their  RRP  allocations  for  FY 
1991. 

Under  24  CFR  511.52,  if  a  State  elects 
not  to  administer  its  allocation  for  any 
fiscal  year,  the  responsible  HUD  Field 
Office  will  make  grants  to  units  of 
general  local  government  located  within 
the  State,  for  use  in  a  local  Rental 
Rehabilitation  Program. 

(b)  Allocation  Amounts 

The  following  are  the  States  that  have 
chosen  not  to  administer  the  RRP  for  FY 
1991  and  the  amount  of  funds  available 
by  competition  to  units  of  general  local 
government  in  each  State: 


State 

FufxJs 

availabto 

Arti«nsas  __ 

$342  000 

CaUfrvnia 

1  689  000 

572.000 

Hawaii 

38,000 

Nawada 

Nnrttiflaknta            

51,000 
76,000 

Oregon.- „ 

279,000 

Total 

3045000 

(c)  Eligibility 

Eligible  applicants  are  units  of  general 
local  government  that  do  not  receive 
formula  allocations  under  24  CFR 
511.31(a),  and  that  are  located  in  States 
that  chose  not  to  administer  the  RRP 
(see  preceding  section  (b)).  Applicants 
which  were  eligible  for  a  formula 
allocation  under  24  CFR  511.31(b).  but 
not  511.31(a).  and  which  did  not  accept 
such  allocations  are  also  eligible  to 
participate  in  a  HUD-Administered 
Program.  The  units  of  general  local 
government  which  were  eligible  for 
formula  allocations  under  24  CFR 
511.31(b)  are  hsted  in  appendix  C  to  the 
NOFA  for  Formula  Allocations  for  the 
Rental  Rehabilitation  Program  for  Hscal 
Year  1991  and  Deadlines  for  Submission 


of  Program  Descriptions,  at  56  FR  21574. 
published  on  May  9. 1991.  FY  1991  RRP 
funds  under  a  HIJD-Administered  State 
Program  may  not  be  used  in  any  portion 
of  any  otherwise  eligible  jurisdiction 
which  is  also  an  area  eligible  for 
assistance  under  title  V  of  the  Housing 
Act  of  1949  (administered  by  the 
Farmers  Home  Administration  (FmHA)). 
Further,  units  of  general  local 
government  which  are  totally  tide  V- 
eligible  are  not  eligible  to  apply  for  FY 
1991  RRP  funds. 

(d)  Selection  Criteria/Ranking  Factors 

Appendix  A  to  this  NOFA  describes 
the  selection  criteria  and  ranking  factors 
for  Field  Offices  to  use  in  choosing 
grantees  from  among  those  that  submit 
Program  Descriptions  pursuant  to 
S  511.20  which  are  determined  to  be 
otherwise  satisfactory  pursuant  to 
5  511.21(b)  of  the  regulations. 

The  selection  system  is  designed  to 
select  among  such  otherwise  approvable 
Program  Descriptions  as  required  by 
§  511.52  of  the  program  regulations.  The 
factors  that  will  be  used  to  rank  the 
applications  are  (1)  need,  (2)  past 
performance  in  housing  and  community 
development  activities,  (3)  program 
administration,  and  (4)  quahty  and 
impact  of  the  proposed  program. 
Appendix  A  sets  out  the  weight  and 
relative  importance  of  the  factors. 

//.  Application  Process 

The  Program  Description  is  the 
application  for  the  Rental  Rehabilitation 
ftogram. 

To  be  considered  for  a  grant  in  a 
HUD-Administered  State  Program,  units 
of  general  local  government  must  submit 
a  Program  Description  to  the 
appropriate  HUD  Field  Office,  as 
required  by  5  511.52  of  the  program 
regulations.  For  all  HUD-Administered 
State  programs  for  FY  1991.  units  of 
general  local  government  wishing  to 
participate  in  the  program  must  submit  a 
Program  Description  by  August  28, 1991. 
The  Program  Description  should  be 
submitted  to  the  Director  of  the 
Community  Planning  and  Development 
(CPD)  Division  in  the  applicable  HUD 
Field  Office,  not  later  than  4  p.m.  local 
time  on  the  stated  date.  Field  Offices  are 
being  advised  to  stamp  each  program 
description  with  the  actual  date  and 
time  of  receipt.  The  details  on  selection 
criteria  and  application  processing, 
including  how  to  apply  and  how 
selections  will  be  made,  are  contained 
in  Chapter  6  (HUD-Administered 
Programs)  and  appendix  6-1  (Review 
Process  Statement  for  HUD- 
Administered  Rental  RehabiUtation 
Program  for  Small  Cities)  of  the  Rental 


Rehabilitation  Program  Ham 
7360.01).  However,  so  that  tl 
criteria  and  factors  for  awar 
available  to  all  eligible  appli 
is  publishing  portions  of  the 
Process  Statement  for  HUD 
Administered  Rental  Rehabi 
Program  for  Small  Cities  as  i 
to  this  NOFA. 

in.  Checklist  of  Application 
Requirements 

The  elements  to  be  contai: 
Program  Description  and  the 
certifications  to  be  submitter 
Program  Description  are  sta' 
appendix  A  to  diis  NOFA. 

IV.  Corrections  to  Deficient 
Applications 

Applicants  will  only  be  pe 
correct  those  deficiencies  dc 
be  technical.  Le.,  those  that  i 
change  the  substance  of  the 
e.g..  a  missing  certification,  ( 
signature.  Applicants  will  b( 
cure  any  such  deficiency  wil 
from  the  date  of  HUD's  writi 
the  apphcant  of  the  problem 
Deficiencies  determined  to  i 
substantive  may  not  be  corr 
incurable  deficiencies  incluc 
which  a^ect  the  relative  ran 
applications  under  the  selec 
critieria. 

V.  Compliance  with  Section 
Department  of  Housing  and 
Development  Reform  Act  of 

On  March  14. 1991,  the  De 
published  in  the  Federal  Rej 
rule  to  implement  section  10 
Department  of  Housing  and 
Development  Reform  Act  of 
CFR  part  12.  56  FR  11032).  & 
contains  a  number  of  provis 
designed  to  ensure  greater 
accountability  and  integrity 
provision  of  certain  types  of 
administered  by  the  Departr 
Since  HUD  makes  assistai 
the  HUD-Administered  Stat( 
Rehabilitation  available  on  i 
competitive  basis,  part  12  re 
to: 

— Ensure  that  documentatioi 
information  regarding  eac 
application  submitted  to  ti 
Department  are  sufficient 
the  basis  upon  which  assi 
provided  or  denied.  HUD  : 
this  material  available  for 
inspection  for  a  five-year  ] 
(§  12.14(b))  HUD  will  prov 
guidance  on  how  this  mati 
accessed  in  a  later  notice 
published  in  the  Federal  S 
—A  notice  will  be  published 
Federal  Register  indicating 
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of  Program  Descriptions,  at  56  FR  21574. 
pubhshed  on  May  9, 1991.  FY  1991  RRP 
funds  under  a  HIJD-Administered  State 
Program  may  not  be  used  in  any  portion 
of  any  otherwise  eligible  jurisdiction 
which  is  also  an  area  eligible  for 
assistance  under  title  V  of  the  Housing 
Act  of  1949  (administered  by  the 
Farmers  Home  Administration  (FmHA)). 
Further,  units  of  general  local 
government  which  are  totally  title  V- 
eligible  are  not  eligible  to  apply  for  FY 
1991  RRP  funds. 

(d)  Selection  Criteria/Ranking  Factors 

Appendix  A  to  this  NOFA  describes 
the  selection  criteria  and  ranking  factors 
for  Field  Offices  to  use  in  choosing 
grantees  from  among  those  that  submit 
Program  Descriptions  pursuant  to 
5  511.20  which  are  determined  to  be 
otherwise  satisfactory  pursuant  to 
5  511.21(b)  of  the  regulations. 

The  selection  system  is  designed  to 
select  among  such  otherwise  approvable 
Program  Descriptions  as  required  by 
§  511.52  of  the  program  regulations.  The 
factors  that  will  be  used  to  rank  the 
applications  are  (1)  need,  (2)  past 
performance  in  housing  and  community 
development  activities,  (3)  program 
administration,  and  (4)  quaUty  and 
impact  of  the  proposed  program. 
Appendix  A  sets  out  the  weight  and 
relative  importance  of  the  factors. 

//.  Application  Process 

The  Program  Description  is  the 
application  for  the  Rental  Rehabilitation 
Program. 

To  be  considered  for  a  grant  in  a 
HUD-Administered  State  Program,  units 
of  general  local  government  must  submit 
a  Program  Description  to  the 
appropriate  HUD  Field  Office,  as 
required  by  §  511.52  of  the  program 
regulations.  For  all  HUD-Administered 
State  programs  for  FY  1991,  units  of 
general  local  government  wishing  to 
participate  in  the  program  must  submit  a 
Program  Description  by  August  26, 1991. 
The  Program  Description  should  be 
submitted  to  the  Director  of  the 
Community  Planning  and  Development 
(CPD)  Division  in  the  applicable  HUD 
Field  Office,  not  later  than  4  p.m.  local 
time  on  the  stated  date.  Field  Offices  are 
being  advised  to  stamp  each  program 
description  with  the  actual  date  and 
time  of  receipt.  The  details  on  selection 
criteria  and  application  processing, 
including  how  to  apply  and  how 
selections  will  be  made,  are  contained 
in  Chapter  6  (HUD-Administered 
Programs]  and  appendix  6-1  (Review 
Process  Statement  for  HUD- 
Administered  Rental  RehabiHtation 
Program  for  Small  Cities)  of  the  Rental 


Rehabilitation  Program  Handbook  (HB 
7360.01).  However,  so  that  the  selection 
criteria  and  factors  for  award  are 
available  to  all  eligible  applicants,  HUD 
is  publishing  portions  of  the  Review 
Process  Statement  for  HUD 
Administered  Rental  Rehabiliation 
Program  for  Small  Cities  as  appendix  A 
to  this  NOFA. 

in.  Checklist  of  Application  Submission 
Requirements 

The  elements  to  be  contained  in  the 
Program  Description  and  the 
certifications  to  be  submitted  with  the 
Program  Description  are  stated  in 
appendix  A  to  this  NOFA. 

IV.  Corrections  to  Deficient 
Applications 

Applicants  will  only  be  permitted  to 
correct  those  deficiencies  determined  to 
be  technicaL  i.e.,  those  that  do  not 
change  the  substance  of  the  application, 
e.g.,  a  missing  certiGcation,  or  missing 
signature.  Applicants  will  be  required  to 
cure  any  such  deficiency  within  14  days 
from  the  date  of  HUD's  written  notice  to 
the  appUcant  of  the  problem(s). 
Deficiencies  determined  to  be 
substantive  may  not  be  corrected.  Such 
incurable  deficiencies  include  those 
which  affect  the  relative  ranking  of 
applications  under  the  selection 
critieria. 

V.  Compliance  with  Section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989 

On  March  14, 1991,  the  Department 
published  in  the  Federal  Register  a  tinal 
rule  to  implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (24 
CFR  part  12. 56  FR  11032).  Section  102 
contains  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  the  Department. 

Since  HUD  makes  assistance  under 
the  HUD-Administered  State  Rental 
Rehabilitation  available  on  a 
competitive  basis,  part  12  requires  HUD 
to: 

— Ensure  that  documentation  and  other 
information  regarding  each 
application  submitted  to  the 
Department  are  sufficient  to  indicate 
the  basis  upon  which  assistance  was 
provided  or  denied.  HUD  must  make 
this  material  available  for  public 
inspection  for  a  tive-year  period. 
(§  12.14(b))  HUD  will  provide  further 
guidance  on  how  this  material  may  be 
accessed  in  a  later  notice  to  be 
published  in  the  Federal  Register. 
—A  notice  will  be  published  in  the 
Federal  Register  indicating  the 


recipients  of  the  assistance  made 
available  under  this  NOFA. 

VI.  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regiilar  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  room  10276, 451 
Seventh  street  SW.,  Washington.  DC 
20410-0500. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  NOFA  does  not 
have  Federalism  implications  and,  thus, 
is  not  subject  to  review  under  this 
Order.  This  NOFA  does  not  alter  the 
established  roles  of  State  and  local 
governments  in  the  administration  of  the 
Rental  Rehabilitation  Program. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  NOFA  does  not 
have  potential  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.230,  Rental 
Housing  Rehabilitation. 

Authority:  Section  17,  United  States 
Housing  Act  of  1937.  42  U.S.C.  1437o;  Section 
7(d),  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated  July  19. 1991. 
Anna  Kondratas, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

Appendix  A — Section  I.  Program 
Description  for  Localities  Participating  in 
a  HUD-Administered  State  Rental 
Rehabilitation  Program  for  Small  Cities 

Program  Description  requirements  for 
localities  participating  through  a  State-wide 
competition  are  very  similar  to  Program 
Description  requirements  for  localities 
receiving  direct  allocations  of  Rental 
Rehabilitation  Program  funds  by  formula.  Of 
the  following  requirements,  the  parts  that  are 
underlined  are  additional  items  that  are 
needed  for  competitively  evaluating  the 
Program  Descriptions  pursuant  to  section 
511.52(b).  Otherwise,  the  requirements  are  the 
same  as  stated  in  section  511.20(b)  and(c)  of 
the  program  regulations,  except  for  the 
addition  of  the  certification  regarding 
lobbying  (See  item  18.g  of  this  section  I). 

HUD  Field  staff  will  be  available  to  answer 
questions  from  potential  applicants 
concerning  their  Program  Descriptions. 
However,  once  the  application  has  been 
submitted  for  evaluation,  the  appKcant  will 


not  be  given  an  opportunity  to  revise  its 
Program  Description  except  for  technical 
corrections  (those  that  do  not  change  the 
substance  of  the  application  or  affect  its 
relative  ranking,  e.g..  a  missing  certification, 
or  missing  signature). 

To  be  considered  for  funding  for  FY  1991, 
an  applicant  must  submit  a  Program 
Description,  which  must  be  received  in  the 
HUD  Field  Offices  by  4  p.m.  local  time. 
August  26, 1991,  which  includes  Standard 
Form  424  signed  by  its  Chief  Executive 
Officer  or  his  or  her  designee  and  a  narrative 
statement  organized  as  follows: 

1.  Program  Activities.  A  description  of  the 
applicant's  proposed  Rental  Rehabilitation 
Program,  consisting  of  (a)  the  activities  the 
apphcant  proposes  to  undertake  for  the  fiscal 
year,  (b)  a  description  of  why  a  Rental 
Rehabilitation  Program  is  needed  and  (c)  a 
management  plan  for  the  operation  of  the 
program,  which  indicates  the  staff  who  will 
be  working  on  the  Rental  Rehabilitation 
Program,  their  experience  in  rehabilitation, 
and  the  amount  of  their  time  that  will  be 
spent  on  the  Rental  Rehabilitation  Program. 

2.  Neighborhood  Selection.  The  Program 
Description  shall  identify  the  neighborhood(s) 
in  which  assisted  activities  are  to  l>e  carried 
out  and  provide  information,  for  each 
neighborhood,  to  indicate  compliance  with 
the  requirements  of  iS  511.10  (c)(1)  and  (c)(2). 
including: 

(a)  A  map  indicating  the  boundaries  of 
each  neighborhood,  or  a  description  of  the 
boundaries  of  each  neighborhood: 

(b)  Median  income  of  the  neighlwrhood: 
and 

(c)  Current  rent  levels  in  the  neighborhood; 
and  a  statement  as  to  whether  standard  units 
are  generally  affordable  to  lower  income 
famiUes  and  the  likelihood  of  their  continued 
affordability  for  lower  income  families  for  the 
next  five  years. 

Where  the  neighborhoods  in  which 
assisted  activities  are  to  be  carried  out  are 
known  at  the  time  of  submission  of  the 
Program  Description,  the  applicant  will 
indicate  the  evidence  (such  as  recent  market 
studies  and  analysis  for  the  neighborboods) 
upon  which  compliance  with  the 
requirements  of  section  S11.10(c)  is  based. 
Where  the  neighborhoods  are  not  known  at 
that  time,  the  applicant  w\\\  indicate  the  type 
of  neighborhood  selection  guidelines  or  other 
means  it  will  use  to  ensure  compliance  with 
these  requirements. 

3.  Lower-Income  Benefit.  A  description  of 
how  the  applicant  intends  to  ensure  that  the 
applicable  percentage  of  rental  rehabilitation 
grant  amounts  will  be  used  for  the  benefit  of 
lower-income  families,  as  specified  in  section 
511.10(a).  The  description  will  indicate  how 
the  grantee  plans  to  achieve  the  specified 
level  of  lower-income  benefit. 

4.  Use  of  Rental  Rehabilitation  Grants  for 
Housing  for  Families.  A  description  of  the 
applicant's  plan  to  ensure  that  an  equitable 
share  of  rental  rehabilitation  grant  amounts 
will  be  used  to  assist  in  the  provision  of 
housing  designed  for  occupancy  by  families 
with  children,  parttculariy  families  requiring 
three  or  more  bedrooms.  The  applicant  will 
describe  how  it  plans  to  give  priority  to 
projects  containing  three  or  more  l>edroom 
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units.  If  applicable,  the  applicant  will  include 
en  explanation  of  why  it  proposes  to  use  less 
than  70  percent  of  its  rental  rehabilitation 
grant  for  the  rehabilitation  of  units  containing 
two  or  more  bedrooms,  as  prescribed  in 
section  511.10(b)  (1)  and  (2).  Such  explanation 
shall  include  the  citation  of  any  local  seismic 
standard  ordinance. 

5.  Selection  of  Proposals.  A  statement  of 
trie  procedures  and  standards  that  will 
govern  the  selection  of  proposals  by  the 
8"plicar.t.  These  procedures  and  standards 
fyust  fake  into  account: 

a.  The  extent  to  which  the  proposal 
represents  the  efficient  use  of  rental 
rehabilitation  grant  amounts; 

b.  The  extent  to  which  the  proposal  will 
n.inimize  displacement  of  lower  income 
tenants  in  accordance  with  the  displacement 
end  tenant  assistance  policy  in  S  511.14:  and 

c.  The  extent  to  which  the  dwelling  units 
involved  will  be  adequately  maintained  and 
operated  with  rents  at  the  level  proposed. 
This  may  consist  of  a  description  of  plans  for 
requiring  a  sufficient  equity  interest,  risk,  or 
other  involvement  in  selected  projects  by 
private  investors  and  lenders  to  ensure 
appropriate  incentives  to  maintain  and 
operate  units  after  rehabilitation. 

d.  The  extent  to  which  priority  is  to  be 
given  to  the  selectioti  of  projects  with  units 
that  are  occupied  by  very  low-income 
families  before  rehabilitation  that  do  net 
meet  the  applicant's  rehabilitation  standards 
adopted  pursuant  to  24  CFR  511.10(e)  and 
also  to  projects  that  will  result  in  dwelling 
units  that  are  to  be  made  readily  accessible 
to  and  usable  by  individuals  with  handicaps. 
(See  24  CFR  511.10(g)). 

6.  Financial  Feasibility.  Evidence 
demonstrating  the  financial  feasibility  of  the 
proposed  Rental  Rehabilitation  Program, 
including  the  availability  of  non-Federal 
governmental  and  private  resources.  Where 
the  applicant  has  not  identified  specific 
projects  at  the  time  of  submission  of  the 
Program  Description,  the  evidence  will 
consist  of  the  applicant's  plans  to  ensure  its 
pro«ram's  financial  feasibility,  including 
plans  to  obtain  non-Federal  resources. 

7.  Neighborhood Preser/ation.  An  estimate 
of  the  e't'-ct  of  the  proposed  Rental 
Rehabilitation  Program  on  neighborhood 
preservation. 

8.  Schedule  for  Committing  Rental 
Rehabilitation  Grant  Amounts.  A  quarterly 
schedule  that  demonstrates  the  applicant's 
plan  to  commit  to  specific  local  projects  its 
rental  rehabilitation  grant  for  the  fiscal  year 
for  which  funding  is  sought.  This  schedule 
must  at  a  minimum  show  that  at  least  50 
percent  of  the  total  grant  amount  will  be  so 
committed  within  9  months  and  100  percent 
will  be  so  committed  within  12  months,  after 
the  date  of  HUD's  execution  of  the  grant 
agreement. 

For  this  Program  Description,  the  applicant 
should  submit  a  schedule  based  on  the 
amount  of  Rental  Rehabilitation  grant  funds 
requested  in  Item  15  of  this  section.  A  revised 
schedule  may  be  required  if  the  applicant's 
program  is  approved  for  an  amount  different 
from  the  amount  requested. 

9.  Nondiscrimination  and  Equal 
Opportunity.  A  statement  of  policy  and 
procedures  to  be  followed  by  the  applicant  to 


meet  the  requirements  for  affirmative 
marketing  of  units  in  rehabilitated  projects  as 
required  in  section  511.13(b). 

This  element  must  address  each  of  the  five 
(5)  affirmative  marketing  procedures  stated  in 
section  511.13(b)(1)  and  describe  how  these 
affirmative  marketing  procedures  will  be 
achieved. 

10.  Applicant's  Organizational  Structure. 
The  name,  address,  and  telephone  number  of 
the  agency  and  contact  person  responsible 
for  administering  the  Rental  Rehabilitation 
Program.  A  description  of  the  staff  and  dollar 
resources  applicant  will  use  to  administer 
the  program. 

11.  PHA  Participation,  a.  A  Memorandum 
of  Understanding  (MOU)  signed  by  the  unit  of 
general  local  government  and  the  appropriate 
PHA  in  accordance  with  24  CFR  511.40,  if 
possible.  If  the  PI  lA  has  not  agreed  to  an 
MOU,  the  unit  of  general  local  government 
must  include  a  statement  describing  its 
timetable  for  executing  a  MOU  in  accordance 
with  24  CFR  511.40  prior  to  commitment  of 
grant  amounts  to  specific  projects,  or,  in  the 
alternative,  how  it  will  meet  the  affordability 
and  relocation  requirements  of  the  RRP 
without  the  use  of  section  8  resources. 

b.  If  applicable,  the  name,  address,  and 
telephone  number  of  the  PHA  contact  person. 

12.  High  Cost.  If  applicable,  an  explanation 
of  why  higher  average  per  dwelling  unit 
rental  rehabilitation  grant  amounts  for 
projects  are  proposed,  as  provided  in  section 
511.11(e)(2)(ii). 

13.  Amount  of  Rental  Rehabilitation  Grant 
Funds  Requested.  A  statement  by  the 
applicant  indicating  the  amount  of  rental 
rehabilitation  grant  funds  requested  for  the 
fiscal  year. 

14.  A  Statement  of  The  Applicant's  Recent 
Past  Rehabilitation  Activities.  This  should 
include  the  number  of  units/properties 
rehabilitated,  the  source  of  funds,  and  the 
amount  of  public  funds  spent  for  the 
rehabilitation  for  each  of  the  last  3  years.  In 
addition,  the  applicant  should  briefly  address 
each  of  the  items  listed  under  Factor  2  of  the 
competitive  selection  factors  in  Section  II-B 
below. 

5.  Certifications.  The  applicant  shall  certify 
that: 

a.  The  submission  of  the  Program 
Description  is  authorized  under  State  and 
local  law  (as  applicable),  and  the  applicant 
posses8es,the  legal  authority  to  carry  out  the 
Rental  Rehabilitation  Program  described 
therein,  in  accordance  with  24  CFR  part  511; 

b.  Its  Rental  Rehabilitation  Program  was 
developed  after  consultation  with  the  public 
and  its  Program  Description  has  been  made 
available  to  the  pubhc; 

c.  If  applicable,  its  lower-income  benefit 
standard  should  be  reduced  to  70  percent  as 
provided  by  24  CFR  511.10(a)(2);  this 
certification  will  be  accompanied  by  an 
explanation  of  the  reasons  why  this  reduced 
benefit  standard  is  necessary,  as  provided  in 
24  CFR  511.10(a)(2). 

d.  It  will  comply  with  the  acquisition  and 
relocation  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as  amended, 
implementing  regulations  at  49  CFR  24  part 
and  the  requirements  of  24  CFR  511.14  which 
include  adoption  of  a  written  tenant 
assistance  policy. 


e.  It  will  conduct  and  administer  its  Rental 
Rehabilitation  Program  in  accordance  with 
the  requirements  of  24  CFR  511. 

f.  It  will  comply  with  the  drug-free 
workplace  requirements  in  accordance  with 
24  CFR  part  24,  subpart  F. 

g.  If  applicable,  it  will  comply  with  the 
certification  and  disclosure  requirements 
regarding  lobbying  at  24  CFR  part  87. 
(Potential  grantees  should  refer  to  55  FR  6736 
(February  26, 1990)  or  24  CFR  part  87  for  the 
language  for  the  certification  and  disclosure, 
which  are  contained  in  appendix  A  and 
appendix  B  to  part  87,  respectively. 

Section  II — The  Selection  System 

A  Program  Description  submitted  for  the 
HUD-Administered  Rental  Rehabilitation 
Program  for  Small  Cities  is  evaluated  in  two 
stages.  First,  the  HUD  Field  Office  must 
determine  the  Program  Description's 
acceptability  under  the  criteria  listed  in 
section  511.21(a)  of  the  Rental  Rehabilitation 
Program  regulations.  Second,  the  Field  Office 
must  competitively  rank  the  Program 
Descriptions  pursuant  to  section  511.52(b)  of 
the  regulations  and  this  RPS.  Each  Field 
Office  shall  apply  a  consistent  approach  to 
ranking  all  applications  received  in  a 
particular  fiscal  year. 

The  following  describes  the  two-stage 
review  process  for  HUD-Administered  Small 
Cities  Program  Descriptions: 

A.  Threshold  Review 

1.  Was  Program  Description  received 
within  the  time  period  established,  including 
any  extension  that  was  granted  by  HUD7 

2.  Does  Program  Description  contain 
evidence  sufficient  (on  the  basis  of  the 
Description  or  otherwise)  to  support  each  of 
its  required  elements? 

— Does  the  Program  Description  address  each 
of  the  required  elements  listed  in  section 
511.20(b)  and  section  I  of  this  appendix? 
— Is  there  sufficient  information  to  support 

each  required  element? 
— Are  required  certifications  included  (as 
required  by  section  511.20(c)  of  the  Program 
Regulations  and  section  L  Item  15  of  this 
appendix)? 

Note:  If  Program  Description  indicates  that 
applicable  percentage  of  lower-income 
benefit  is  70  percent,  appropriate  certification 
should  be  included  and  the  Program 
Description  should  contain  the  reasons 
necessary  to  support  the  reduction  to  70 
percent. 

3.  If  applicable,  has  an  acceptable  Annual 
Performance  Report  (APR)  for  the  preceding 
program  year  been  received  from  the 
applicant?  If  not  applicable,  answer  N.A. 

4.  Has  the  Housing  Division  advised  that  a 
participating  Public  Housing  Agency's 
(PHA's)  application  for  section  8  resources 
would  be  approvable,  or  in  the  alternative, 
has  the  community  demonstrated  that  it  can 
meet  the  affordability  and  relocation 
requirements  of  the  RRP  without  section  8 
resources?    ' 

If  the  answer  to  any  of  the  above  questions 
is  no,  the  program  description  should  not  be 
approved. 


B.  Competitive  Factors  andPoit 

Factor  1.  Need:  (Data  to  be  supj 
HUD)— 200  points 

a.  Rental  Households  in  Pove 

b.  Ptwerty  Rental  Households 
Structures 

c.  Rental  Households  with  Or 
Problems: 

(1)  High  rent  cost 

(2)  Overcrowding, 

(3)  Incomplete  kitchen  facil 

(4)  Incomplete  plumbing 
Factor  2.  Past  Performance  in  h 

Community  Development  / 
point* 

a.  Rate  of  fund  commitment  fi 
CDBG  rehabilitation  activil 
applicable:  (20) 

b.  The  promotion  of  fair  hous 
opportunity  in  its  housing  a 
comBumity  development  ac 

c.  The  quality  of  work  accomj 
through  the  CDBG  rehabilit 
activities:  (20) 

d.  The  lack  of  audit  findings, 
monitoring  findings,  and/oi 
against  the  community  for  I 
community  development  ac 

e.  Extent  to  which  past  rehab 
activities  demonstrate  a  sp 
to  administer  the  Rental  Re 
Program:  (20) 

Factors.  Program  Administrati 
points 

a.  Quality  of  management  pla 
organizational  structure:  (H 

b.  The  readiness  and  ability  c 
administer  vouchers  and  ce 
support  of  the  locality's  RR 
alternative  a  means  of  adm 
other  resources  to  meet  the 
and  relocation  requirement 

Factor  4.  Quality  and  Impact  of 
Program — 150  points 

a.  The  extent  to  which  the  de 
the  applicant's  program  act 
indicates  an  understanding 
program  goals:  (20) 

b.  The  likelihood  that  the  app 
selection  of  neighborhoods 
for  selecting  neighborhood) 
neighborhoods  with  rents  a 
lower-income  families  and 
neighborhoods  where  the  n 
is  equal  to  or  less  than  80  p 
median  income  for  the  area 

c.  Reasonableness  of  the  app 
description  for  achieving  Ic 
benefit  (20) 

d.  Extent  to  which  applicant  j 
for  rehabilitating  units  suiti 
families  with  children,  part 
families  requiring  three  or  i 
bedrooms:  (20) 

e.  Adequacy  of  description  ol 
is  to  be  given  to  the  rehabil 
units  whicfa  are  substandai 
occupied  by  very  low-incoi 
and  adequacy  of  descriptio 
priority  is  to  be  given  to  th( 
rehabilitation  of  units  acce: 
usable  by  individuals  with 
(20) 

f.  Reasonableness  of  applicai 
for  implementing  its  Rental 
Rehabilitation  Program:  (20 
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e.  It  will  conduct  and  administer  its  Rental 
Rehabilitation  Program  in  accordance  with 
the  requirements  of  24  CFR  511. 

f.  It  will  comply  with  the  drug-free 
workplace  requirements  in  accordance  with 
24  CFR  part  24.  subpart  F. 

g.  If  applicable,  it  will  comply  with  the 
certification  and  disclosure  requirements 
regarding  lobbying  at  24  CFR  part  87. 
(Potential  grantees  should  refer  to  55  FR  6738 
(February  26. 1990)  or  24  CFR  part  87  for  the 
language  for  the  certification  and  disclosure, 
which  are  contained  in  appendix  A  and 
appendix  B  to  part  87,  respectively. 

Section  11 — The  Selection  System 

A  Program  Description  submitted  for  the 
HUD-Administered  Rental  Rehabilitation 
Program  for  Small  Cities  is  evaluated  in  two 
stages.  First,  the  HUD  Field  Office  must 
determine  the  Program  Description's 
acceptability  under  the  criteria  listed  in 
section  511.21(a)  of  the  Rental  Rehabilitation 
Program  regulations.  Second,  the  Field  Office 
must  competitively  rank  the  Program 
Descriptions  pursuant  to  section  511.52(b]  of 
the  regulations  and  this  RPS.  Each  Field 
Office  shall  apply  a  consistent  approach  to 
ranking  all  applications  received  in  a 
particular  fiscal  year. 

The  following  describes  the  two-stage 
review  process  for  HUD-Administered  Small 
Cities  Program  Descriptions: 

A.  Threshold  Review 

1.  Was  Program  Description  received 
within  the  time  period  established,  including 
any  extension  that  was  granted  by  HUD? 

2.  Does  Prpja-am  Description  contain 
evidence  sufficient  (on  the  basis  of  the 
Description  or  otherwise]  to  support  each  of 
its  required  elements? 

— ^Does  the  Program  Description  address  each 
of  the  required  elements  listed  in  section 
511.20(b)  and  section  I  of  this  appendix? 
— Is  there  sufficient  information  to  support 

each  required  element? 
— Are  required  certifications  included  (as 
required  by  section  511.20(c)  of  the  Program 
Regulations  and  section  L  Item  15  of  this 
appendix)? 

Note:  If  Program  Description  indicates  that 
applicable  percentage  of  lower-income 
benefit  is  70  percent,  appropriate  certification 
should  be  included  and  the  Program 
Description  should  contain  the  reasons 
necessary  to  support  the  reduction  to  70 
percent. 

3.  If  applicable,  has  an  acceptable  Annual 
Performance  Report  (APR)  for  the  preceding 
program  year  been  received  from  the 
applicant?  If  not  applicable,  answer  N.A. 

4.  Has  the  Housing  Division  advised  that  a 
participating  Public  Housing  Agency's 
(PHA's)  application  for  section  8  resources 
would  be  approvable,  or  in  the  alternative, 
has  the  community  demonstrated  that  it  can 
meet  the  affordability  and  relocation 
requirements  of  the  RRP  without  section  8 
resources?    ' 

If  the  answer  to  any  of  the  above  questions 
is  no,  the  program  description  should  not  be 
approved. 


B.  Competitive  Factors  and  Points 

Factor  1.  Need:  (Data  to  be  supplied  by 
HUD)— 200  points 

a.  Rental  Households  in  Poverty 

b.  Poverty  Rental  Households  in  Pre-1940 
Structures 

c.  Rental  Households  with  One  of  Four 
Problems: 

(1)  High  rent  cost 

(2)  Orercrowding, 

(3)  Incomplete  kitchen  facilities,  or 

(4)  Incomplete  plumbing 

Factor  2.  Past  Performance  in  Housing  and 
Community  Development  Activities — 100 
point* 

a.  Rate  of  fund  commitment  for  recent  ' 
CDBG  rehabilitation  activities,  if 
applicable:  (20) 

b.  The  promotion  of  fair  housing  and  equal 
opportunity  in  its  housing  and 
comEiunity  development  activities:  (20) 

c.  The  quality  of  work  accomplished 
through  the  CDBG  rehabilitation 
activities:  (20) 

d.  The  lack  of  audit  findings,  serious 
monitoring  findings,  and/or  litigation 
against  the  community  for  housing  and 
community  development  activities:  (20) 

e.  Extent  to  which  past  rehabihtation 
activities  demonstrate  a  specific  capacity 
to  administer  the  Rental  Rehabilitation 
Program:  (20) 

Factors.  Program  Administration — 150 
points 

a.  Quality  of  management  plan  and 
organizational  structure:  (100) 

b.  The  readiness  and  ability  of  a  PHA  to 
administer  vouchers  and  certificates  in 
support  of  the  locality's  RRP  or  in  the 
alternative  a  means  of  administering 
other  resources  to  meet  the  affordability 
and  relocation  requirements:  (50) 

Factor  4.  Quality  and  Impact  of  Proposed 
Program — 150  points 

a.  The  extent  to  which  the  description  of 
the  applicant's  program  activities 
indicates  an  understanding  of  the 
program  goals:  (20) 

b.  The  likelihood  that  the  applicant's 
selection  of  neighborhoods,  or  guidelines 
for  selecting  neighborhoods,  will  result  in 
neighborhoods  with  rents  affordable  to 
lower-income  families  and 
neighborhoods  where  the  median  income 
is  equal  to  or  less  than  80  percent  of  the 
median  income  for  the  area:  (30) 

c.  Reasonableness  of  the  applicant's 
description  for  achieving  lower-income 
benefit-  (20) 

d.  Extent  to  which  applicant  gives  priority 
for  rehabilitating  units  suitable  for  large 
families  with  children,  particularly 
families  requiring  three  or  more 
bedrooms:  (20) 

e.  Adequacy  of  description  of  how  priority 
is  to  be  given  to  the  rehabilitation  of 
units  which  are  substandard  and 
occupied  by  very  low-income  families 
and  adequacy  of  description  of  how 
priority  is  to  be  given  to  the 
rehabilitation  of  units  accessible  to  and 
usable  by  individuals  with  handicaps: 
(20) 

f.  Reasonableness  of  applicant's  schedule 
for  implementing  its  Rental 
Rehabilitation  Program:  (20) 


g.  Extent  to  which  applicant's  proposed 
procedures  for  affirmative  marketing 
indicate  an  understanding  of  fair  housing 
objectives:  appear  to  be  adequate  for 
informing  eligible  persons  about  the 
rehabilitated  housing  regardless  of  race. 
color,  religion,  sex  or  national  origin;  and 
include  a  method  for  assessing  the 
results  of  actions  taken  by  the  grantee, 
(recipient)  and  owner  (20) 

Applicant's  Score  (Total  of  Factors  1. 2.  3 
and  4  above) 

Total  Points  Possible:  600 

C.  Evaluation  of  Competitive  Factors 

Based  on  the  evaluation  of  competitive 
factors,  an  applicant  will  be  given  points 
from  zero  (0)  to  the  maximum  points  possible 
for  each  factor,  as  indicated  in  the  preceding 
section. 

Factor  1 — Need  Factor 

The  Bureau  of  the  Census  supplies  the  data 
for  the  need  factors  which  account  for  200 
points.  These  factors  are  the  same  that  are 
used  to  allocate  Rental  Rehabilitation 
Program  funds  to  localities  receiving  a  direct 
formula  allocation  and  reflect  the  need  for 
assistance  under  the  Rental  Rehabilitation 
Program. 

Factor  2— Past  Performance  Factor 

The  Field  Office  may  give  up  to  100  points 
based  on  the  applicant's  past  performance  in 
community  development  and  housing 
programs.  The  applicant's  statement  in 
response  to  Item  14  in  the  Program 
Description  should  be  considered  as  well  as 
the  Field  Office's  knowledge  of  the 
applicant's  past  performance.  In  evaluating 
the  applicant's  performance,  the  following 
will  be  considered: 

a.  The  rate  of  fund  commitment  for  recent 
CDBG  property  rehabilitation  activity:  The 
extent  to  which  the  applicant's  productivity 
in  its  rehabilitation  program  has  been 
satisfactory  and  rehabilitation  projects  have 
been  completed  in  a  reasonable  time. 

b.  The  promotion  of  fair  housing  and  equal 
opportunity:  The  extent  to  which  the 
applicant  has  promoted  fair  housing  and 
equal  opportunity  in  its  housing  and 
community  development  programs.  The 
reviewer  will  consider  the  applicant's 
performance  with  respect  to 
nondiscrimination  in  providing  benefits, 
affirmatively  furthering  fair  housing,  use  of 
minority  and  women-owned  businesses  and 
employment  of  women  and  minorities.  Staff 
will  consider  any  recent  monitoring  and 
compliance  review  conclusions  and  any 
related  court  findings/consent  decrees. 

c.  The  quality  of  work  accomplished 
through  the  locality's  CDBG  program:  The 
extent  to  which  good  quality  work  has  been 
performed.  Field  Office  stafi' monitoring  the 
locality's  rehabilitation  program  have  found 
quality  work  and  also  the  lack  of  complaints 
from  recipients  of  CDBG  rehabilitation 
assistance. 

d.  The  lack  of  (1)  audit  findings.  (2)  serious 
monitoring  findings,  and/or  (3)  litigation 
against  the  community  for  its  housing  and 
community  development  activities. 

e.  Extent  to  which  past  rehabilitation 
activities  demonstrate  a  specific  capacity  to 
administer  the  Rental  Rehabilitation  Program: 


Field  staff  should  consider  whether  the 

locality's  past  experience  would  help  it  to  nii 

a  Rental  Rehabilitation  Program,  such  as 

previous  experience  In  the  Rental 

Rehabilitation  Program.  For  localities  that 

have  participated  previously  in  the  Rental 

Rehabilitation  Program: 

— ^Whether  market  rents  of  80  percent  or 
more  of  the  units  rehabilitated  in  the 
program  are  afTordable  to  lower-income 
families  (at  or  below  published  section  8 
FMRs  or  HUD-approved  community-wide 
exception  rents). 

— Whether  the  program  has  met  the  statutory 
priority  for  providing  housing  for  large 
families,  (extent  to  which  rental 
rehabilitation  grant  amounts  are  used  to 
rehabilitate  units  containing  two  or  more 
bedrooms  and  three  or  more  bedrooms). 

— Whether  the  program  has  met  the  priority 
of  rehabilitating  substandard  units 
occupied  by  very  low-income  families  and 
also  for  projects  that  will  be  made  readily 
accessible  to  and  useable  by  individuals 
with  handicaps. 

— Extent  to  which  more  than  80  percent  of  the 
units  have  market  rents  affordable  to 
lower-income  families. 

— Extent  to  which  gross  amount  of  public 
funds  (as  determined  by  HUD)  used  for 
rehabilitation  per  unit  have  been 
minimized  and  the  extent  to  which  the 
amount  of  public  subsidy  funds  as  a 
percentage  of  rehabilitation  costs  have 
been  minimized. 

— ^Extent  of  grantee  management  efficiency, 
based  upon  such  measures  as  average  cost 
of  administration  per  unit  assisted,  average 
project  processing  time,  quality  and 
timeliness  of  reports,  and  other  measures 
indicating  sound  program  management 

— Extent  to  which  rental  rehabilitation  grant 
amounts  have  been  committed  to  specific 
projects  and  projects  have  been  completed. 

Factors — Program  Administration  Factor 

a.  Quality  of  Management  Plan  and 
Organizational  Structure 

Does  the  tocahty's  management  plan 
indicate  a  sufficient  commitment  of  staff  time 
and  expertise  to  run  a  successful  Rental 
Rehabilitation  Program?  Does  the  locality's 
management  plan  identify  specific  staff,  their 
qualifications  and  what  their  responsibilities 
will  be  in  the  program?  What  has  been  the 
experience  of  the  staff  In  previous  housing 
and/or  community  development  programs?  Is 
the  organization  likely  to  work?  In  assigning 
points  to  this  component  of  the  Program 
Administration  Factor,  the  Field  Office  staff 
will  rely  not  only  on  what  is  stated  in  the 
locality's  management  plaa  but  also  on  their 
knowledge  of  the  locality's  present 
administrative  capacity  to  administer  housing 
and  community  development  programs. 

A  good  indication  of  the  locality's 
continuing  capacity  to  administer  a  Rental 
Rehabihtation  Program  is  the  locality's 
satisfactory  past  participation  in  the  Rental 
Rehabilitation  Program. 

The  Field  Office  will  award  up  to  100 
points  for  this  component  of  the  Program 
Administration  Factor. 

b.  Availability  of  a  PHA  to  Administer 
Section  8,  or  Alternative 
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Has  the  PHA  developed  an  MOU  with  a 
PHA  or  submitted  a  schedule  concerning  Its 
plans  to  do  so?  In  the  latter  case,  is  there  a 
letter  of  commitment  from  the  PHA?  If  a  PHA 
is  not  available,  has  the  applicant  described 
how  it  will  handle  tenant  assistance  and 
relocation  requirements  and  has  it  identified 
the  resources  it  will  use?  If  the  applicant  has 
demonstrated  the  ability  to  adequately  assist 
tenants  either  through  a  PI-L^  or  by  an- 
acceptable  alternative,  it  should  be  awarded 
50  points.  If  the  applicant's  proposal  in  this 
regard  is  not  completely  satisfactory,  the 
Field  Office  should  award  no  or  fewer  points 
depending  on  how  significantly  deficient  the 
applicant's  proposal  is  on  this  factor. 

If  the  applicant  receives  less  than  a 
combined  total  of  150  points  for  the  Past 
Parformance  and  Program  Administration 
Factors,  it  is  doubtful  that  the  applicant  has 
the  capacity  to  run  a  successful  Rental 
Rehabilitation  Program. 

Factor  4 — Quality  and  Impact  of  Proposed 
Program  Factor 

The  Field  Office  will  review  the  Program 
Description  from  each  applicant  and  give 
either  all,  some,  or  none  of  the  points  for  each 
of  the  seven  questions  pertaining  to  the 
quality  of  the  application.  Each  application 
sliould  be  judged  individually  and  the  points 
given  should  reflect  how  well  each  applicant 
responds  to  the  appbcation  requirements.  All 
applications,  however,  should  be  evaljated  in 
a  consistent  manner. 


Completing  the  Evaluation  of  Applications 
and  Allocating  Funds 

After  the  points  are  given  for  the  four 
factors,  the  Field  Office  will  total  the  points 
for  each  applicant  and  rank  the  applicants 
from  high  to  low.  Those  Program  Descriptions 
which  do  not  meet  the  threshold  review 
criteria  in  Section  Il-A  above  will  not  be 
included  in  the  ranking. 

A  score  of  400  or  more  should  generally  be 
considered  acceptable  and  should  receive 
funding.  If  the  total  funds  available  are 
sufficient  to  fund  all  the  top  applications,  or 
those  receiving  a  score  of  400  or  more,  they 
should  all  receive  funding. 

If  there  are  sufficient  funds  available  to 
approve  all  applications  that  receive  at  least 
300  points,  the  Field  Office  may  consider 
funding  those  applications.  Field  Offices 
should  not  fund  an  application  that  receives 
fewer  than  300  points,  except  where 
extenuating  circumstances  warrant. 
However,  before  allocating  funds  to  the 
approvable  applicants.  Field  Offices  should 
consider  the  reasonableness  of  each 
epprovsble  applicant's  request  for  Rental 
Rehabilitation  grant  funds  relative  to  the 
needs  of  other  approvable  applicants.  Field 
Offices  may  reduce  the  requested  amount  if  it 
is  determined  unreasonable. 

If  the  funds  available  to  the  State  (or  Field 
Office  jurisdiction  part  of  a  State)  are  not 
sufficient  to  fund  all  approvable  applications, 
the  Field  Office  may  cut  back  the  funds  in 
cne  of  several  ways,  such  as: 

(1)  Giving  the  best  application  or 
applications  their  total  request  if  those 


requests  are  considered  reasonable  and 
reducing  funds  to  those  receiving  fewer 
points. 

(2)  Reducing  every  approvable  applicant's 
request  proportionately  down  to  a  fixed 
threshold. 

(3)  Starting  at  the  top  of  the  list  and 
providing  funding  to  as  many  of  the  localities 
(provided  their  funding  requests  are 
reasonable]  as  the  total  funds  available 
would  allow. 

(4)  If  two  or  more  applicants  receive  the 
same  number  of  points  in  the  evaluation 
system,  the  Field  Office  will  consider  the 
needs  for  a  Rental  Rehabilitation  Program  as 
indicated  by  Factor  1.  If  funds  are  available 
to  fund  only  one  of  the  applicants,  the  one 
with  the  greater  need  will  be  funded. 

Chapter  6  (HUD-Administered  Programs) 
and  section  IV  of  exhibit  6-1  of  the  Rental 
Rehabilitation  Program  I  landbook  (7360.01) 
provide  a  further  explanation  of  the 
competitive  factors  and  how  HUD  will 
review  othenvise  approvable  Program 
Descriptions  received  i.r.  response  to  this 
NOFA.  except  as  modified  by  this  NOFA. 
Persons  interested  in  obtaining  this 
explanation  may  contact  the  Community 
Planning  and  Development  Division  in  Ae 
nearest  HUD  Field  Office  or  the 
Rehabilitation  Management  Division  of  the 
HUD  Central  Office  cited  at  the  beginning  of 
this  NOFA. 
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requests  are  considered  reasonable  and 
reducing  funds  to  those  receiving  fewer 
points. 

(2)  Reducing  every  approvable  applicant's 
request  proportionately  down  to  a  fixed 
threshold. 

(3)  Starting  at  the  top  of  the  list  and 
providing  funding  to  as  many  of  the  localities 
(provided  their  funding  requests  are 
reasonable]  as  the  total  funds  available 
would  allow. 

(4)  If  two  or  more  applicants  receive  the 
same  number  of  points  in  the  evaluation 
system,  the  Field  Office  will  consider  the 
needs  for  a  Rental  Rehabilitation  Program  as 
indicated  by  Factor  1.  If  funds  are  available 
to  fund  only  one  of  the  applicants,  the  one 
with  the  greater  need  will  be  funded. 

Chapter  6  (HUD-Administered  Programs) 
and  section  IV  of  exhibit  6-1  of  the  Rental 
Rehabilitation  Program  I  landbook  (7360.01) 
provide  a  further  explanation  of  the 
competitive  factors  and  how  HUD  will 
review  othenvise  approvable  Program 
Descriptions  received  in  response  to  this 
NOFA,  except  as  modified  by  this  NOFA. 
Persons  interested  in  obtaining  this 
explanation  may  contact  the  Community 
Planning  and  Development  Division  in  Ae 
nearest  HUD  Field  Office  or  the 
Rehabilitation  Management  Division  of  the 
HUD  Central  Office  cited  at  the  beginning  of 
this  NOFA. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2  and  35 
RIN  31SO-AC65 

Quality  Management  Program  and 
Misadminlstrations 

agency:  Nuclear  Regulatory 

Comiiiission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending 
regulations  governing  therapeutic 
administrations  of  byproduct  material 
and  certain  uses  of  radioactive  sodium 
iodide  to  require  implementation  of  a 
quality  management  program  to  provide 
high  confidence  that  the  byproduct 
material  or  radiation  from  byproduct 
material  will  be  administered  as 
directed  by  an  authorized  user 
physician.  The  Commission  believes  this 
performance-based  amendment  will 
result  in  enhanced  patient  safety  in  a 
cost-effective  manner  while  allowing  the 
flexibility  necessary  to  minimize 
intrusion  into  medical  judgments.  This 
am.endment  also  modifies  the 
notification,  reporting,  and 
recordkeeping  requirements  related  to 
the  quality  management  program  and 
misadministrations. 
EFFECTIVE  DATE:  January  27. 1992. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Dr.  Anthony  N.  Tse,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Cummission,  Washiogton. 
DC  20555,  telephone  (301)  492-3797. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Byproduct  Material  in  Medicine. 

Use  of  Byproduct  MateriaL 

State  and  Federal  RegulaUons. 
U.  NRCs  Regulatory  Program. 

NRCs  Policy. 

NRCs  Responsibilities. 

Misadministration  Reports. 

Voluntary  Initiatives. 

Earlier  NRC  Efforts. 

III.  Publication  of  the  Proposed  Rule  and 

Discussion  of  Related  NRC  Activities. 
The  Proposed  Rule. 
The  Pilot  Program. 
Public  Workshops. 
Public  Comments  and  NTiC  Responses. 

IV.  Discussion  of  Final  Rule  Text. 

V.  Implementation  Plan  and  Agreement  State 

Compatibility. 

VI.  Administrative  Statements. 

Finding  of  No  Significant  Environmental 
Impact:  Availability. 

Paperwork  Reduction  Act  Statement.      " 

Regulatory  Analysis. 

Regulatory  Flexibility  Certification. 

Backfit  Analysis. 
List  of  Subjects  in  10  CFR  Parts  2  and  35. 
Text  of  Final  Regulations. 


I.  Byprodoct  Material  in  Medicine 

Use  of  Byproduct  Material 

Since  1946.  growth  in  the  medical 
applications  of  radioisotopes  has  been 
very  rapid  as  their  usefulness  has 
become  more  apparent  in  diagnosis, 
therapy,  and  medical  research.  Correnl 
medical  procedures  employ  a  number  tA 
radioisotopes  in  a  wide  variety  of 
chemical  and  physical  forms.  Nuclear 
medicine  procedures  for  diagnostic  and 
therapeutic  applications  involve  the 
internal  administration  of  radiolabeled 
tracers.  Administration  of  the 
radiolabeled  tracers,  known  as 
radiopharmaceuticals,  may  be 
performed  by  intravenous  injectioii, 
inhalation,  or  oral  ingestion.  Diagnostic 
nuclear  medicine  in  most  cases  involves 
imaging  agents  used  for  the  delineation 
and  locahzation  of  organ  tissues  by 
scintigraphy  (e.g..  technetium-99oi 
hydroxymethylene  diphosphonate  osed 
as  a  bone-seeking  radiopharmaceutical). 
Organ  function  may  be  determined  by 
quantifying  the  accumulation  of 
radiopharmaceuticals  in  organs  of 
interest  (e.g:,  iodine-131  uptake  studies 
used  to  assess  thyroid  function). 
Therapeutic  nuclear  medicine  may  use 
various  radiopharmaceuticals  for  the 
treatment  of  disease  by  selective 
absorption  or  concentration  (e.g.,  iodine- 
131  used  to  treat  thyroid  cancer).  Other 
therapeutic  applications  may  involve  the 
use  of  radiopharmaceuticals  in  colloidal 
suspensions  for  the  treatment  of 
malignant  tumors  (e.g.,  pho8phate-32 
infusion  for  treatment  of  peritoneal  or 
pleural  effusions  associated  with 
malignant  tumors). 

Since  the  eariy  1900s.  radiation 
therapy  has  become  one  of  the  major 
modalities  of  treatment  in  the 
management  of  neoplastic  disease, 
generally  referred  to  as  cancer. 
Radiation  therapy  may  also  be  used  as  a 
palliative  agent  in  the  medical  treatment 
process.  The  objective  of  conventfonal 
radiation  therapy  using  a  teletherapy 
sealed  source  is  to  deliver  a  precisely 
measured  dose  of  radiation  to  a  defined 
tumor  volume.  This  is  usually 
accomplished  by  delivering  a  dose  in 
daily  increments  over  several  weeks. 
External  beam  radiation  therapy  has 
evolved  using  innovative  technology 
that  has  led  to  the  development  of  the 
gamma  stereotactic  radiosurgery  device 
used  for  treatment  of  precisely  defined 
intracranial  targets  (e.g.,  brain  ttunors 
and  arteriovenous  malformations). 
Brachytherapy  uses  a  variety  of 
smaller  sealed  sources  for  localized 
treatment  of  cancer.  Typically  the 
sealed  sources  are  either  inserted  in  a 
cavity  (e.g.,  ce8ium-137  sources  nsed  for 
intracavitary  treatment  of  cervical 


cancer)  or  implanted  in  tissue  (e.g., 
iodine-125  seeds  used  for  interstitial 
treatment  of  prostate  cancer).  Various 
remote  afterloading  devices  have  been 
developed  for  low.  medium,  and  high 
dose  rate  brachytherapy  treatments. 

State  and  Federal  Regulations 

Byproduct  material  or  radiation  from 
byproduct  material  is  regulated  by 
either  State  or  Federal  laws.  Twenty- 
ei^t  states,  known  as  Agreement 
States,  have  entered  into  an  agreement 
with  the  NRC  to  regulate  the  use  of 
byproduct  material  (as  authorized  by 
section  274  of  the  Atomic  Energy  Act). 
These  States  issue  licenses  and 
currently  regulate  about  4.000 
institutions,  e.g..  hospitals,  clinics,  or 
physicians  in  private  practice. 

The  NRC  regulates  the  administration 
of  byproduct  material  or  radiation  from 
byproduct  material  in  22  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and 
various  territories  of  the  United  States 
and  has  licensed  2,000  civilian  and 
military  hospitals  and  clinics. 

n.  NRCs  Regulatory  Program 

NRCs  Policy 

In  a  policy  statement  published  on 
February  9, 1979  (44  FR  8242),  entitled 
"Regulation  of  the  Medical  Uses  of 
Radioisotopes;  Statement  of  General 
Policy."  the  NRC  stated: 

(1)  The  NRC  will  continue  to  regulate 
the  medical  uses  of  radioisotopes  as 
necessary  to  provide  for  the  radiation 
safety  of  workers  and  the  general  public. 

(2)  The  NRC  will  regulate  the 
radiation  safety  of  patients  where 
justified  by  the  risk  to  patients  and 
where  voluntary  standards,  or 
compliance  with  these  standards,  are 
inadequate. 

(3)  The  NRC  will  minimize  intrusion 
into  medical  judgments  affecting 
patients  and  into  other  areas 
traditionally  considered  to  be  a  part  of 
the  practice  of  medicine. 

The  NRC  has  the  authority  to  regulate 
the  medical  use  of  byproduct  material  or 
radiation  from  byproduct  material  to 
protect  the  health  and  safety  of  patients. 
but  also  recognizes  that  physicians  have 
the  primary  responsibility  for  the 
protection  of  their  patients.  NRC 
regulations  are  predicated  on  the 
assumption  that  properly  trained  and 
adequately  informed  physicians  will 
make  decisions  that  are  in  the  best 
interest  of  their  patients. 

NRC's  Responsibilities 

The  MRC  distinguishes  between  the 
unavoidable  risks  attendant  in 
purposefully  prescribed  and  properly 


performed  clinical  procedure 
unacceptable  risks  of  impro] 
careless  use.  The  NRC  is  res 
part  of  its  public  health  and 
charge,  to  establish  and  enfc 
regulations  that  protect  the  i 
risks  of  improper  procedure: 
use. 

Misadministration  Reports 

The  NRC  has  analyzed  th( 
misadministrations,  abnorm 
occurrences,  and  diagnostic 
misadministrations  in  the  thi 
over  the  period  of  Novembei 
through  December  1990  for  tl 
licensees.  The  results  of  the 
events  that  occurred  from  Ni 
1980  through  December  1988 
summarized  in  the  preamble 
proposed  rule  published  )ani 
(55  FR  1439).  The  events  thai 
1989  and  1990  were  similar  t 
from  the  earlier  years  except 

Tab 


Oats 


01/23 

03/09 
03/27 

07/24 

01/23 
01/31 
09/19 
10/25 
11/30 

03/14 
05/23 
10/18 
11/30 

02/09 
02/28 
02/28 
03/20 
04/03 

05/15 

07/89 


At>t)ott  Northweste 

Kennet>ec  Valley  K 
Indiana  Unlv  Sctxx 

WorewterOty  Hoi 


Yale  New  Haven  h 
St  Luke's  Hospital 
Med  Ctr  of  Oelawa 
Children's  Hospital 
Yale  New  Haven  h 


03/14 

New  England  Med 
Abbott  Northweste 
Mayo  Foundation 
Kuakini  Medk:»l  C< 

05/23 

10/18 

11/30 

Warminister  Centre 
MilwauKee  County 
Wasnington  Hospti 
Christian  Hospital.. 
VA  Medical  Center 

Hershey  Medical  C 

MontefioreHoapitt 


02/08 „ 

02/16 „ 

02/19 

03/12 

Cleveland  Olnic  '. 
Washington  HospH 
Geisir>ger  Medical 
Muskogee  Reg  Me 
Riverside  Reg  Mec 
St  Marys  Med  Ctr 
St  Luke's  Hospita 
Indiana  Un*v  SchO( 

St  Luke's  Hospital 
Presbyterian  Hospi 

03/16 

03/19 

04/20 

05/07 

06/22 

09/14 
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cancer)  or  implanted  in  tissue  (e.g., 
iodine-125  seeds  used  for  interstitial 
treatment  of  prostate  cancer).  Various 
remote  afterloading  devices  have  been 
developed  for  low,  medium,  and  high 
dose  rate  brachytherapy  treatments. 

State  and  Federal  Regulations 

Byproduct  material  or  radiation  from 
byproduct  material  is  regulated  by 
either  State  or  Federal  laws.  Twenty- 
eight  states,  known  as  Agreement 
States,  have  entered  into  an  agreement 
with  the  NRC  to  regulate  the  use  of 
byproduct  material  (as  authorized  by 
section  274  of  the  Atomic  Energy  Act). 
These  States  issue  licenses  and 
currently  regulate  about  4,000 
institutions,  e.g.,  hospitals,  clinics,  or 
physicians  in  private  practice. 

The  NRC  regulates  the  administration 
of  byproduct  material  or  radiation  from 
byproduct  material  in  22  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and 
various  territories  of  the  United  States 
and  has  licensed  2,000  civilian  and 
military  hospitals  and  clinics. 

n.  NRC's  Regulatory  Program 

NRC's  Policy 

In  a  policy  statement  published  on 
February  9, 1979  (44  FR  8242),  entitled 
"Regulation  of  the  Medical  Uses  of 
Radioisotopes;  Statement  of  General 
Policy."  the  NRC  stated: 

|1)  The  NRC  will  continue  to  regulate 
the  medical  uses  of  radioisotopes  as 
necessary  to  provide  for  the  radiation 
safety  of  workers  and  the  general  public. 

(2)  The  NRC  will  regulate  the 
radiation  safety  of  patients  where 
justified  by  the  risk  to  patients  and 
where  voluntary  standards,  or 
compliance  with  these  standards,  are 
inadequate. 

(3)  The  NRC  will  minimize  intrusion 
into  medical  judgments  affecting 
patients  and  into  other  areas 
traditionally  considered  to  be  a  part  of 
the  practice  of  medicine. 

The  NRC  has  the  authority  to  regulate 
the  medical  use  of  byproduct  material  or 
radiation  from  byproduct  material  to 
protect  the  health  and  safety  of  patients, 
but  also  recognizes  that  physicians  have 
the  primary  responsibility  for  the 
protection  of  their  patients.  NRC 
regulations  are  predicated  on  the 
assumption  that  properly  trained  and 
adequately  informed  physicians  will 
make  decisions  that  are  in  the  best 
interest  of  their  patients. 

NRC's  Responsibilities 

The  NRC  distinguishes  between  the 
unavoidable  risks  attendant  in 
purposefully  prescribed  and  properly 
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performed  clinical  procedures  and  the 
unacceptable  risks  of  improper  or 
careless  use.  The  NRC  is  responsible,  as 
part  of  its  public  health  and  safety 
charge,  to  establish  and  enforce 
regulations  that  protect  the  public  from 
risks  of  improper  procedures  or  careless 
use. 

Misadministration  Reports 

The  NRC  has  analyzed  therapy 
misadministrations,  abnormal 
occurrences,  and  diagnostic 
misadministrations  in  the  therapy  range 
over  the  period  of  November  1980 
through  December  1990  for  the  NRC 
licensees.  The  results  of  the  analysis  for 
events  that  occurred  from  November 
1980  through  December  1988  were 
summarized  in  the  preamble  to  the 
proposed  rule  published  January  16, 1990 
(55  FR  1439).  The  events  that  occurred  in 
1989  and  1990  were  similar  to  the  events 
from  the  earlier  years  except  that  the 


number  of  therapy  events  in  1990  was 
approximately  double  the  average 
number  of  therapy  events  for  the 
previous  years.  Table  1  provides  a  brief 
description  of  the  therapy 
misadministrations,  abnormal 
occurrences,  and  diagnostic 
misadministrations  involving  iodine  that 
occurred  in  1989  and  1990.  Although 
some  of  the  events  listed  in  the  table 
may  have  caused  direct  harm  to  the 
patients,  the  overall  significance  of 
these  events  is  that  they  indicate  a 
breakdown  In  the  licensee's  program  for 
ensuring  that  byproduct  material  or 
radiation  is  administered  as  directed  by 
the  authorized  user.  It  has  been  assumed 
that  a  proportional  number  of  such 
occurrences  has  also  taken  place  In  the 
Agreement  States  although  the  data 
base  Is  not  yet  complete. 

The  causes  of  these 
misadministrations  and/or  abnormal 
occurrences  may  be  characterized  by 


insufficient  supervision,  deficient 
procedures  or  failure  to  follow 
procedures,  inattention  to  detail,  and 
Inadequate  training. 

These  factors  are  often  significant  In 
causing  or  contributing  to 
misadministrations  or  abnormal 
occurrences.  The  purpose  of  this 
rulemaking  is  to  address  these  factors 
by  requiring  each  applicable  part  35 
licensee  to  establish  and  implement  a 
quality  management  program.  Thus, 
each  licensee  will  be  required  to  have 
and  implement  procedures  to  ensure 
that  the  byproduct  material  or  radiation 
from  byproduct  material  is  administered 
as  directed  by  the  authorized  user 
physician.  Improved  training  of 
personnel  who  handle  and  administer 
byproduct  material  can  also  reduce 
mistakes.  However,  this  rulemaking 
does  not  address  training;  the  need  for 
training  initiatives  will  be  considered  by 
NRC  in  the  future. 


lABtx  1.— Misadministrations.  Abnormal  Occurrences,  and  Other  Events 


Data 


UcansM 


ST 


DMCripBon 


01/23 

03/09 
03/27 

07/24 

01/23 
01/31 
09/19 
10/25 
11/30 

03/14 
05/23 
10/18 
11/30 

02/09 
02/28 
02/28 
03/20 
04/03 

05/15 

07/88 


NRC  Licensees— 1969 
Tetetherapy 


Abbott  Northwestern  Hospttal  ■ . 


Kermebec  Valley  Med  Ctr  > 

IrKjiana  Unlv  Scttool  oH  Medicina  > . 


Wofceater  City  Hoapltal  ■ . 


MN. 

ME. 
IN... 


MA. 


Wrong  Treatment  Site:  Adm  250  rada  to  wrong  thigh  due  to  impropar 

martung. 
Wrong  Patient  Adm  100  rada  to  brain. 
Wrong  Treatment  Site:  Adm  8  tractiona  of  300  rada  each  to  tt>a  wrong  hip 

due  to  marking. 
Wrong  Patient  Adm  250  rada  to  ■pir>e. 


Bfactiytt>erapy 


Yale  New  Haven  Hoapittf .. 

St  Luke's  Hospital 

Med  Ctr  of  Delaware 

Children's  Hospital.. 


Yale  Hem  Haven  Hospital.. 


CT... 
MO.. 
DE... 

MA.. 
CT... 


Wrong  Dose:  Adm  1000  rads,  Rx  500  rada,  due  to  wrong  decay  factor 

Wrong  Dose:  56S  underdose  due  to  wror>g  source  strength. 

Wrong  Dose:  Adm  1731  rads,  Rx  3091  rads. 

Wrong  Dose:  Adm  3952  rads.  Rx  4534  rads. 

Wrong  Radiotsotope:  Adm  500  rada,  Rx  2500  rads. 


Nuclear  Medicir>e— Exceeding  Diagnostic  Range 


New  England  Med  Ctr ' _. 

Abbott  Nortfiwestam  Hoapltal  > . 

Mayo  Foundatk>n  '  „ _..„.... 

Kuakini  Medk^  Center  > 


MN... 
MN... 

HI 


Wrong  Radiopharmaceutical:  Adm  5  mQ  1-131,  Rx  1  mCl  1-123. 
Wrong  Radtopharmaceutical:  Adm  3  mO  t-131,  Rx  300  fiQ  t-123. 
Wrong  Dosage:  Adm  1  mCi  1-131,  Rx  100  >iCI  1-131. 
Wrong  Patient:  Adm  9  mCl  1-131.        


Nuclear  Medkane — Diagnostic  Range  or  InvoMng  Iodine 


Warminister  Central  Hospital 

Milwaukee  County  Med  Center.. 
Washington  Hospital  Center.. 

Cfvlstian  Hospital 

VA  Medical  Center 


Hershey  Medk»l  Center . 
Monteftora  Hoapital 


PA... 
WI.... 
DC... 
MO.. 
R..... 


PA.. 


PA.„ 


Wrong  Patient  Adm  175  fiO  1-131  hippuran. 

Wrong  Patient  Adm  50  ftO  1-131  hippuran. 

Wrong  Pabent  Adm  155  ^  1-131  hippuran. 

Wrong  Pabent  Adm  17  fiO  1-131  sodium  kxMe. 

Wrong  Radk)pharmaceutk:al:  Mm  0.33  mQ  1-131  hippuran,  Rx  5.29  mO  Tc- 

99m  MAA. 
Wrong  Radiopharmaceutwal:  Adm  0.5  mO  1-131  MIBQ,  Rx  0.5  mO  1-131 

NP-59. 
Wrong  Doaage:  Adm  24  ^iQ  M31.  Rx  12  iiO  t-131. 


02/08 

02/16 

02/19 

03/12 

03/16 ., 

03/19 

04/20 

05/07 ., 

06/22 

09/14 


NRC  Licensees— 1990 
Teletherapy 


Cleveland  Oinlc  ' 

Washington  Hospital  Ctr  • 

Geisinger  Medical  Center  .....„..„>. 

Muskogee  Reg  Med  Ctr  > . 

Riverside  Reg  Med  Ctr ' ...,„ 

St  Marys  Med  Ctr ' 

St  Luke's  Hospital 

Indiana  Univ  School  of  Medidna.. 


St  Luke's  Hospital  >.. 
Presbyterian  Hoapital  ■ 


OH... 
DC.... 
PA.... 
OK.... 
VA.... 
Ml.-.. 
OH... 
W..... 

0H„. 
PA.... 


Wrong  Dose:  Adm  3  fractk>ns  of  278  rads  each,  Rx  2  tractk)na. 

Wrong  Pabent  Adm  45  rads  to  kmg. 

Wrong  Dose:  Adm  4200  rads.  Rx  3000  rads  due  to  4  addibonal  lractk>ns 

Wrong  TraabT>ent  Site:  Adm  2160  rada. 

Wrong  Patient  Adm  296  rads  to  brain. 

Wrong  Treatment  Site:  Adm  250  rada. 

Wrong  Dose:  Adm  4619  rads.  Rx  5304  rads. 

Wrong  Dose:  Adm  1800  rada,  Rx  1350  rada  due  to  mtsintarpreting  the 


Wrong  Traetment  Site:  Adm  178  rada. 

Wrong  Doae:  Adm  5225  rada,  Rx  4500  rada  due  to  4  addtttonal  fracttona 
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Table  1.— Misadmwistrations,  Abnormal  Occobrences.  and  Other  Events— Coofinoed 


UcensM 


ST 


DBKnpOOfl 


01/17 _ 


02/02. 
02/07. 


03/15 

03/16 


03/21 

03/90-05/90 


aracnywnripy 


Monongaheia  Vallay  Hos^tai  '.. 


Bail  M«nnnal  HospiM  ■ 
University  of  Wisconsin  ■ 


University  cf  Wscortsm  • . 

Jotm  F.  Kennedy  Hospitai  > . 


Parkview  Wem  Hospital 

St  Mary  Med  Ctr.  Gary  and  Hobart  • . 


08/29 1 

09/17 I 


UntvofCif 

Cooper  Medical  Center. 


PA... 

IN_. 

Wl 

Wl 

NJ 

IN.._ 

IN 


OH 
NJ_._ 


Failure  to  Detect  Dislodged  Source:  One  dislodged  cesium- 137  source 

iradtatod  Ihe  patient's  leg. 
WrortQ  TteatPMnt  Site:  Adm  1500  rads,  sealed  source  in  wrong  locatoa 
Wrong  Ooae:  Adnn  4120  rads,  Rx  3240  rads  due  to  wrong  input  to  the 

comptiier. 
Wrong  Treatment  Site:  Adm  400  rads  due  to  mong  input  to  the  computer. 
Falure  to  Delect  Dislodged  Source:  Sot.<rce  dislodged  and  the  patient's  face 

irractated  1032  rads. 
Faihjra  to  Detect  Dislodged  Source:  Applicator  pulled  out  by  the  patiem,  Itta 

patient's  legs  uradiated  623  rads. 
Pattern  of  Wrong  Doses:  Entire  tjrachytherapy  operations  were  Investigated 

and  suspended. 
wrong  Traamnent  Site:  Most  seeds  were  Implanted  outside  Itie  prcalala. 
Wrong  Doaa:  Adni  1464  rads.  Rx  3000  rads  due  lo  wrong  treatment  plan. 


04/17. 
05/14. 
06/04. 
06/04. 
06/05., 
06/19.. 

07/10.. 

07/10.. 
07/ia_ 

07/27.. 

08/01.. 
09/22.. 
10/15- 
11/26- 


Nuctear  Medteine— Excaedbig  Diagnoetic  Par^ 


St  Francis  Med  Or. 
Overtook  Hosprtal*. 

Valley  Hosprtai _.. 

Valley  Hospit£l . 


Mercy  Memorial  Med  Ctr  « 

Tnpter  A/my  Medical  Center  •_.. 

North  County  Hospital 


St  Vincent  Med  Ctr.. 

Brigham  arxj  Womert't  HospiM ., 

North  Detrort  Genacai  Hosprtal  ■. 


FranKiord  Hospitai  .„ 

West  Shore  Hospital ' 

William  Beaumont  Hoapitai '~ 
VA  MedKtf  Center  » 


PA.. 
NJ.. 
NJ_ 
NJ_ 
Ml.. 
Hl.„ 

VT.. 

PA.. 
MA. 

Ml... 

PA_ 
Ml„ 
Ml... 
CA.- 


Wrong  Dosage:  Adm  56  mO  1-131,  Rx  50  fiO  1-131. 

Wrono  RadtoplMmMceutical:  Adm  1.4  mCi  1-131.  Rx  300  ^Q  1-123. 

Wrong  Dosage:  Adm  4.51  mG  Sr-M.  Rx  3.54  ma  Sr-CS. 

Wrong  Dosage:  Adm  4.02  mCi  Sr-SS.  Rx  ZB7  ma  Sr-dd. 

Wrong  Dosage:  Adm  4.3  mO  1-131,  Rx  50  jtO  1-131. 

Unintended  Dose  to  Nursing  Infant  /kn  infant  received  dose  from  mother's 

mi*  (kje  to  489  ma  1-131   adm  to  mother  intant  thyroid  aWafed. 
Unintended  Dose  to  Fetus:  A  pregnant  patient  adm  15  iiO  H31;  failed  to 

ask  it  pregrwnl 
Wrong  Dosage:  Adm  110.1  mO  1-131,  Rx  100  mO  1-131. 
Wrong  Dosagr  Adm  180  mO  Dy-ie5,  Rx  270  mO  Dy^tes! 
Fraudulent  Studies;  Old  imaging  films  submitted  for  current  patients  resulting 

In  excess  doses  for  repeated  studies. 
Wrong  Dosage.  Adm  20  mO  1-131,  Rx  14  mCi  1-131. 
Wrong  Dosage:  Adm  175  mO  Tc-99m,  Rx  8  mO  Tc-99m. 
Wrong  Dosage:  Adm  315  mO  M31,  Rx  175  mO  1-131. 
Wrong  Radiopharmaceutical:  Adm  168  mO  T(>-99m^  Rx  6  mO  kvtlt. 


OZAM. 

02/05 .. 

03/20. 
03/30  _ 

03/90.. 

04/30.. 
05/04.. 

08/07 .. 
09/05.. 
09/13.. 
10/30 _ 
12/05.. 
12/12.. 


Nuclear  Medkjne— Oiagnoatic  flange  or  Involving  lodina 


VA  Edward  Mnes  >  Madkal  Canter. 

VA  Medical  Center 


Cleveland  Clinic ___ 

Oownnver  X-ray  and  Nuctear  Dlagnoatics- 
Davis  Mem  Hoapoat 


Johnson  Willis  Hospital. 
Central  Ptams  Ctit«c 


Copley  Hospital ' _ 

Mansfield  Gen  Hospital 

West  Park  Hospital 

Dept  of  Vet  Affairs  Medicat  Center.. 

Jersey  Shore  Hospital 

Jersey  Shore  Hospital  ________ 


'  Misadrnmianationa  deaignaled  a«  ifanownat  occwrencea. 


IL.. —  Wrong  Radiopharmaceuticaf:  Adm  0.716  trO  l-13t  Mppurar*,  Rx  3.5  mO  Tl- 


CA.. 

OH. 
Ml... 

wv. 

VA.. 
SO.. 

VT... 

OH. 
WY_ 
FL.. 
PA.- 
PA_ 


201. 
Wrong  Radiopharmaceutical:  Adm  1  mCJ  1-131  lodbcholB,  Rx  1  mCi  H31 

MIBG. 
Wrong  Dosage:  Adm  130  ^a  1-131.  Rx  10O  ^tO  1-131. 
Wrong  Dosage;  Adm  100  ^a  1-131.  Rx  16  ^a  ^131. 
Wrong  Dosage:  Patients  raceivad  50%  leaa  dosaga  a(  (-131  than  pra- 

■cnbed. 
Wrong  Patient  Adm  9  ^iQ  1-131  sodium  iodida. 
Wrong  Radiopharmaceutical:  Mm  aoi  mO  I-12S  Atximln.  Rx  25  rrtCi  To- 

99m. 
mong  Dosage:  Adm  112  (la  1-131,  Rx  10  fiCi  1-131. 
Wrong  Radtopfiarmaceutical:  Adm  1-123,  Rx  1-131. 
Wrong  Dosage:  Adm  0.0068  mO  1-131.  Rx  1  mO  1-131. 
Wrom)  Patient  Adm  0.282  mO  1-131  Hippuran. 
Wronfl  Radlopharmaceutlca^  Adm  1-125  HS/k.  Rx  To-99m  UGA. 
Wrong  Radtophannacauftcat  Adm  1-125  KSA,  Rx  To-89m  UGA. 


Voluntary  Initiatives 

The  NRC  is  aware  of  voluntary 

iiiitiatives  to  improve  quality  assurance 
(QA).  Examples  include  "Patterns  of 
Care,"  a  study  managed  by  the 
American  College  of  Radiology  (ACR), 
"Quality  Assurance  Program  in 
Radiation  Oncology,"  prepared  by  ACR, 
and  "Physical  Aspects  of  Quality 
Assurance  in  Radiation  Therapy," 
prepared  by  the  American  Association 
of  Physicists  in  Medicine  (AAPM). 
The  NRC  encourages  voluntary 
initiatives  by  the  industry  to  develop 
consensus  standards  and  will  consider 
endorsing  these  standards  in  its 
regulatory  guidance  at  an  appropriate 


.  time.  However,  because  these  voluntary 
standards  may  not  be  adopted  by  all 
hcensees,  voluntary  programs  alone  are 
not  sufficient  to  ensure  that  the 
byproduct  material  will  be  administered 
as  directed  by  the  authorized  user. 
Consequently,  the  NRC  has  determined 
that  there  is  a  need  for  this  final  rule. 

Eariier  NRC  Efforts  ' 

On  October  2. 1987  (52  FR  36942).  the 
NRC  published  a  proposed  rule  that 
would  have  required  its  part  35 
licensees  to  Implement  some  specific 
basic  QA  practices  to  reduce  the 
number  of  mistakes  in  the  therapeutic 
administration  of  radiopharmaceuticals 


or  radiation  from  byproduct  material 
and  the  administration  of  radioactive 
iodine.  Fhiblic  comments  received  on  the 
proposed  rule  indicated  that  although 
these  proposed  QA  practices  might 
reduce  the  number  of  mistakes,  the 
imposition  of  prescriptive  requirements 
might  not  afford  sufficient  flexibility  for 
all  licensees.  Pubhc  comments,  including 
recommendations  fi-om  the  NRCs 
Advisory  Committee  on  the  Medical 
Uses  of  Isotopes  (ACMUI).  suggested 
that  a  performance-based  rule  should  be 
promulgated,  rather  than  a  prescriptive 
rule.  The  ACMUI  also  suggested  that  a 
pilot  program  would  be  useful  to 
determine  the  licensees'  abiKty  to  meet 


a  proposed  rule,  to  assess  itt 
and  to  determine  how  to  mir 
impact  without  decreasing  it 
effectiveness.  Furthermore,  I 
stated  that,  under  existing  N 
regulations,  the  definition  of 
"misadministration"  is  uncle 
the  related  reporting  require 
confusing. 

Subsequently,  the  NRC  de 
develop  a  performance-base 
regulatory  guide  and,  as  a  pi 
same  rulemaking,  to  review 
"misadministration."  its  scoj 
related  reporting  requiremer 
addition,  the  NRC  also  decic 
conduct  a  pilot  program. 

III.  Publication  of  the  Propo! 
Discussion  of  Related  NRC  j 

The  Proposed  Rule 

The  NRC  published  propo 
amendments  to  10  CFR  part 
Federal  Register  on  January 
FR  1439)  and  provided  a  90-( 
comment  period.  The  propos 
contained  amendments  that 
require  part  35  licensees  to  6 
and  implement  a  basic  QA  j 
also  contained  proposed  mo 
to  the  definition  of  "misadm 
and  the  associated  reporting 
recordkeeping  requirements 

To  collect  additional  infor 
about  the  proposed  rule  fron 
Agreement  State  licensees,  t 
conducted  a  pilot  program.  / 
NRC  conducted  public  work 
professional  associations,  th 
Commission  on  Accreditatio 
Healthcare  Organizations  (Ji 
Agreement  States,  and  met  i 
NRCs  ACMUI  to  obtain  adc 
comments  on  the  proposed  r 
workshops  were  open  to  the 
prior  notice  was  given  throu 
Register  announcements.  Br 
discussions  of  these  activitif 
presented  below. 

The  Pilot  Program 

The  pilot  program  was  coi 
provide  a  real-worid  test  of 
proposed  rule  in  licensee  ho 
clinics  and  to  gain  insights  b 
generally  obtained  from  the 
comment  process.  Three  bas 
were  of  interest: 

(1)  Can  hcensees  develop 
programs  to  meet  the  object: 
proposed  rule  following  a  pe 
based  approach  using  the  re 
guide  or  any  other  guidance 
choice? 

(2)  If  NRC  reviewed  a  lice 
written  QA  program,  would 
agree  that  the  program  meet 
obiectivies  of  the  proposed  r 
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34107 


ST 


DMCnptfOfi 


Vftt 


PA. 

IN_ 

Wl 

wt._... 

Hi 

IN.._ 

IN 


OH. 

NJ_ 


FaHure  to  Detect  Dislodgod  Sourc*;  One  rfstodO«*  cesfum-t37  soufcs 

irradlatod  Ihe  paOent's  leg. 
Wrong  Treatment  Site:  Adm  1500  rads,  sealed  source  in  vwong  locatm. 
Wrong  Oom:  Adm  4120  rads,  Rx  3240  rads  due  to  wrong  Input  to  (ho 

cooiptiier. 
Wrong  Treatment  Site:  Adm  400  rads  due  to  wrong  input  to  the  computer. 
Fakii*  to  Detect  Dislodged  Source:  Sot-vce  distodged  and  the  patient's  face 

Iradtated  1032  rads. 
Failura  to  Delect  O«lodged  Source:  AppHcator  pulled  out  kiy  the  patienl.  ttm 

pittient  s  legs  irradiated  623  rads. 
Pattern  of  Wrong  Doses:  Entire  brachytherapy  operations  were  Investigated 

and  suspended. 
Wrong  Treatnnent  Site:  Most  seeds  were  Implanted  outside  me  pcoaMa. 
Wrong  Dose:  Adm  1464  rads.  Bx  3000  rads  due  to  wrong  trsafnent  pian. 


»edbig  Diagnoallc  Ranga 


PA 

NJ 

NJ__ 
NJ_ 
Ml._. 
Ht.... 

VT.... 


PA.. 
MA. 

Ml.„ 

PA. 
Ml„ 
M»... 
CA.- 


Wrong  Dosage:  Adm  56  mO  1-131,  Rx  50  /iCI  H31. 

Wrong  Radkytwnwaceuilcal:  Adm  1.4  mO  1-131,  Rx  300  ^la  H23. 

Wrong  Dosage:  Adm  4.51  mCi  Sr-a9,  Rx  3.54  mO  Sr-e9. 

Wrong  Dosage:  Adm  4.02  mQ  Sf-69.  Rx  2.87  mO  S»-89. 

Wrong  Dosage:  Adm  4.3  mQ  1-131,  Rx  SO  fiCi  1-131. 

UnintendBd  Dose  to  Nursing  Infant  An  infant  received  dose  f^om  mottier'a 

•wft  efcj*  to  4.89  mO  1-131    adm  to  moftier  in«anl  thyroid  ablated 
Unintended  Dose  to  Fetus:  A  pregnant  patient  adm  15  jiO  1-131,  (ailed  to 

ask  it  ptegnani 
Wrong  Dosage:  Adm  110.1  mO  1-131,  Rx  100  ma  1-131. 
Wrong  Dosage:  Adm  ISO  mO  Dy-165.  Rx  270  ma  Df-1K. 
Fraudulent  Studies:  Old  imaging  films  submitted  (or  current  patients  resulting 

In  excess  doses  for  repeated  studies. 
Wrong  Dosage.  Adm  20  mO  1-131,  Rx  14  mCl  1-131. 
Wrong  Dosage:  Adm  175  mO  Tc-99m,  Rx  8  ma  Tc-99m. 
Wrong  Dosage:  Adm  315  mO  M31,  Rx  175  mO  1-131. 
Wrong  Radioptiaiiiiaceuticaf:  Adm  168  rO  To-99i%  Fb(  S  mO  ln-1ll. 


rtic  flange  or  Invotving  Iodine 


H— 

CA.- 

OH. 
M... 
WV- 

VA.. 
SO.. 

3H. 

tn. 

FL.. 
PA.. 

I>A_ 


Wrong  Radiop^armace^^<ica^  Adm  0.716  mO  l-13t  Mppuran.  Rx  9.5  mO  T)- 

201. 
Wrong  Radiopharfnacaxicaf:  Adm  t  mO  1-131  kxtochote,  Rx  1  mO  H31 

MIBG. 
Wrong  Dosage:  Adn»  130  pO  ^131.  Rx  10O  ^O 1-131. 
Wrong  Dosaga:  Adm  100  itQ  1-131.  Rx  16  ftO  t-131. 
Wrong  Dosage:  Patients  received  50%  leas  dosaga  ol  1-131  than  pra- 

scnbed. 
Wrong  Patient  Adm  S  ^O  1-131  sodium  kxtda. 
Wrong  Radiopharmaceutical:  Adm  0.01  mCi  »-12S  AtMNrin.  Rx  25  mO  Tc- 

99m. 
VWofig  Dosagw  Adm  112  fiG  1-131.  Rx  10  (iCi  MSI. 
Wrong  Radloptwrmaceutical:  Adm  1-123,  Rx  1-131. 
wrong  Dosage:  Adm  0.0068  mO  1-131.  Rx  1  rnO  1-131. 
Wrong  Patient  Adm  0.282  mO  1-131  Hippuran. 
Wrong  Radlophannaceutical;  Adm  H25  HSA.  Rx  Tc-99m  UGA. 
Wrong  Radtophartnacautical:  Adm  »-125  HSA,  Rx  To-09m  UGA. 


luse  these  voluntary 
)e  adopted  by  all 
programs  alone  are 
ore  that  the 
wiU  be  administered 
uthorized  user. 
FRC  has  determined 
for  this  final  title. 


7  (52  FR  36942).  the 

[>pofled  rule  that 

1  its  part  35 

ent  some  specific 

lo  reduce  the 

in  the  therapeutic 

dic^harmaceuticals 


or  radiation  from  byproduct  material 
and  the  adminifttratian  of  radioactive 
iodine.  Public  comments  received  on  the 
proposed  rule  indicated  that  although 
these  proposed  QA  practices  might 
reduce  the  number  of  mistakes,  the 
imposition  of  prescriptive  requirements 
might  not  afford  sufficient  flexibihty  for 
all  hcensees.  Public  comments,  including 
recommendations  from  the  NRC's  • 
Advisory  Committee  on  the  Medicai 
Uses  of  Isotopes  (ACMUI).  suggested 
that  a  performance-based  rule  should  be 
promulgated,  rather  than  a  prescriptive 
rule.  The  ACMUI  also  suggested  that  a 
pilot  program  would  be  useful  to 
determine  the  licensees'  ability  to  meet 


a  proposed  rule,  to  assess  its  impact, 
and  to  determine  how  to  minimize  its 
impact  without  decreasing  its 
effectiveness.  Furthermore,  the  ACMUI 
stated  that,  under  existing  NRC 
regulations,  the  definition  of  the  term 
"misadministration"  is  unclear  and  that 
the  related  reporting  requirements  are 
confusing. 

Subsequently,  the  NRC  decided  to 
develop  a  performance-based  rule  and  a 
regulatory  guide  and,  as  a  part  of  the 
same  rulemaking,  to  review  the  term 
"misadmimstration,"  its  scope  and 
related  reporting  requirements.  In 
addition,  the  NRC  also  decided  to 
conduct  a  pilot  program. 

III.  Publication  of  the  Proposed  Rule  and 
Discussion  of  Related  NRC  Activities 

The  Proposed  Rule 

The  NRC  published  proposed 
amendments  to  10  CFR  part  35  in  the 
Federal  Register  on  January  16, 1990  (55 
FR  1439)  and  provided  a  90-day  public 
comment  period.  The  proposed  rule 
contained  amendments  that  would 
require  part  35  hcensees  to  establish 
and  implement  a  basic  QA  program.  It 
also  contained  proposed  modifications 
to  the  definition  of  "misadministration" 
and  the  associated  reporting  and 
recordkeeping  requirements. 

To  collect  additional  information 
about  the  proposed  rule  from  NRC  and 
Agreement  State  licensees,  the  NRC 
conducted  a  pilot  program.  Also,  the 
NRC  conducted  public  workshops  with 
professional  associations,  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO),  the 
Agreement  States,  and  met  with  the 
NRCs  ACMUI  to  obtain  additional 
comments  on  the  proposed  rule.  These 
workshops  were  open  to  the  public,  and 
prior  notice  was  given  through  Federal 
Register  announcements.  Brief 
discussions  of  these  activities  are 
presented  below. 

The  Pilot  Program 

The  pilot  program  was  conducted  to 
provide  a  real-worid  test  of  the 
proposed  rule  in  licensee  hospitals  and 
clinics  and  to  gain  insights  beyond  those 
generally  obtained  from  the  public 
comment  process.  Three  basic  questions 
were  of  interest: 

(1)  Can  hcensees  develop  QA 
programs  to  meet  the  objectives  of  the 
proposed  nde  following  a  performance- 
based  approach  using  the  regulatory 
guide  or  any  other  guidance  of  their 
choice? 

(2)  If  NRC  reviewed  a  licensee's 
written  QA  program,  would  the  NRC 
agree  that  the  program  meets  the 
objectives  of  the  proposed  rule? 


(3)  If  NRC  visited  a  licensee's  hospital 
or  clinic,  would  the  NRC  agree  that  the 
implemented  program  meets  the 
objectives  of  the  proposed  rule? 

Also,  after  the  licensees  had  tested 
the  proposed  rule,  the  NRC  wanted  to 
learn  bom  licensees  if  they  had 
problems  with  the  proposed  rule  and 
their  recommendations  on  how  the  rule 
should  be  revised  in  order  to  minimize 
its  cost  and  clarify  its  objectives  without 
decreasing  its  effectiveness. 

Based  on  the  principles  of  acceptance 
sampling,  the  plan  was  to  invite  a  group 
of  72  volunteer  licensees  that  represent 
the  U.S.  population  of  part  35  type 
licensees.  The  total  was  divided  into  24 
NRC  and  48  Agreement  State  volunteers 
because  there  are  approximately  twice 
as  many  Agreement  State  licensees  as 
there  are  NRC  licensees.  Groups  were 
defined  using  the  five  NRC  regions  and 
the  28  Agreement  States.  The  number  of 
volunteers  invited  from  each  group  was 
in  proportion  to  the  number  of  licensees 
in  that  group.  Also,  it  was  desirable  to 
have  the  voluinteers  represent  specific 
licensee  characteristics  within  each 
group,  as  well  as  possible,  considering 
the  number  of  volunteers  randomly 
selected  from  that  group.  The  specific 
licensee  characteristics  were  class  of 
hcensee  (i.e..  teletherapy, 
brachytherapy,  radiopharmaceutical 
therapy,  and  diagnostic  nuclear 
medicine),  type  of  facility  (i.e.,  private  or 
nonprivate],  size  of  faciUty  (i.e.,  small — 
up  to  250  beds,  or  large — over  250  beds), 
and  facility  location  (i.e.,  urban  within  a 
U.S.  Bureau  of  Census  Standard 
Metropolitan  Statistical  Area,  or  rural — 
otherwise). 

Letters  inviting  participation  in  the 
pilot  program  were  sent  to  a  total  of  185 
licensees.  Seventy-six  institutions 
volunteered  (27  NRC  and  49  Agreement 
State  licensees). 

Five  one-day  workshops  were  held, 
one  in  each  NRC  region,  to  explain  the 
overall  process  of  the  pilot  program  and 
to  discuss  the  proposed  rule  and  draft 
regulatory  guide.  Following  these 
workshops,  the  volunteers  developed 
QA  programs  that  conformed  to  S  35.35 
or  amended  their  existing  QA  programs 
to  meet  the  objectives  of  proposed 
{  35.35.  The  volunteers  also  conducted 
any  necessary  training  in  preparation 
for  their  trial  use  of  the  t  35.35-type  QA 
programs.  During  a  60-day  period  from 
mic^May  to  mid-July  1990,  the 
volunteers  used  their  S  35.35-type  QA 
programs  for  their  administrations  of 
byproduct  material  or  radiation  from 
byproduct  material. 

To  address  the  first  two  questions 
stated  above,  the  NRC  evaluated  each 
volunteer's  written  S  35.35-type  QA 
program  to  determine  whether  it  met  the 


proposed  objectives.  To  address  thn 
third  question  stated  above,  the  NRC 
visited  the  hospitals  or  clinics  of  18  (12 
NRC  and  6  Agreement  State)  volunteers 
to  determine  whether  their  {  35.35-type 
QA  programs,  as  implemented,  met  the 
proposed  objectives.  These  site  visits 
were  conducted  during  the  60-day  trial 
use  period. 

At  the  end  of  the  pilot  program,  five 
two-day  workshops  were  held,  one  in 
each  NRC  region  except  Region  V.  to 
learn  about  the  volunteei-s'  experiences 
in  using  their  §  35.35-type  QA  programs 
and  to  discuss  the  volunteers'  problems 
with  and  recommendations  on  how  to 
revise  the  proposed  rule  and  draft 
regulatory  guide.  Prior  to  Ihese 
workshops,  each  volunteer  was  asked  to 
complete  a  written  questionnaire  as  an 
evaluation  of  the  proposed  rule  and 
draft  regulatory  guide.  There  were  64 
volunteers  (23  NRC  licensees  and  41 
Agreement  State  licensees)  who  actually 
participated  in  all  aspects  of  the  pilot 
program.  The  following  is  a  summary  of 
the  lessons  learned  from  the  pilot 
program. 

(1)  Licensees  can  develop  acceptable 
QA  programs  under  a  performance- 
based  approach. 

(2)  The  licensees'  programs,  as 
written,  did  meet  most  of  the  proposed 
S  35.35  objectives,  even  without  benefit 
of  an  iterative  process  (e.g.,  questions 
and  revisions)  as  occurs  during 
licensing. 

(3)  The  hcensees'  programs  as 
actually  implemented  were  found  during 
the  18  site  visits  to  be  more  complete 
than  the  written  programs  in  meeting  the 
proposed  9  35.35  objectives.  Some 
programs  completely  met  the  objectives. 

(4)  Most  licensees  already  had  an 
existing  QA  program  because  of  JCAHO 
or  a  professional  society;  thus,  neither 
the  incremental  work  nor  the  cost 
involved  to  meet  the  proposed  §  35.35 
objectives  were  substantial. 

(5)  Proposed  S  35.35  objective  number 
1  to  "ensure  that  the  medical  use  is 
indicated  for  the  patient's  medical 
condition"  and  objective  number  4  to 
"ensure  that  the  responsible  individuals 
understand  the  directions  provided  by 
the  authorized  user"  should  be  deleted, 
but  the  other  six  objectives  should  be 
retained. 

(6)  The  word  "errors"  in  S  35.35(a) 
should  be  replaced  with  a  term  to 
specifically  describe  what  is  to  be 
prevented, 

(7)  To  avoid  confusion  in  the 
thousands  of  hospitals  that  are  already 
accredited  by  JCAHO,  the  NRC  should 
use  a  term  other  than  "quality 
assurance." 
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(8)  The  term  "written  directive" 
should  be  used  instead  of  "prescription" 
to  avoid  confusion  with  existing  medical 
practices. 

(9)  The  sentence  structure  should  be 
simplified  by  stating  multiple 
requirements  or  criteria  in  lists,  i.e.,  (a), 
(b).  and  (c). 

(10)  A  required  "written  referral"  for 
diagnostic  procedures  would  be 
unnecessarily  costly. 

(11)  The  patient  should  be 
redundantly  identified. 

(12)  The  "annual  comprehensive 
audit"  should  be  replaced  with  an 
annual  program  review  based  on  a 
random  sample  of  patient 
administrations. 

(13)  The  reporting  requirements  of 
proposed  §§  35.33  and  35.34  should  be 
simplified. 

(14)  The  reporting  threshold  criteria  of 
an  organ  dosp  of  2  rems  and  a  whole 
body  dose  of  0.5  rem  should  be  modified 
because  these  criteria  are  exceeded 

.  during  most  routine  diagnostic 
procedures. 

(15)  The  procedure  should  be  retained 
that  allows  the  licensee  to  handle 
"events."  i.e.,  mistakes  that  exceed  a 
relatively  low  threshold,  within  its 
institution  without  reporting  to  NRC; 
events  exceeding  a  higher  threshold 
should  be  reported  to  NRC  (or  the 
applicable  Acreement  State). 

A  NUREG/CR  report  summarizing  the 
pilot  program  is  under  preparation  and 
will  be  published  in  the  near  future. 

Public  Workshops 

ACNP  and  SNM 

The  NRC  conducted  a  public 
workshop  with  representatives  of  the 
American  College  of  Nuclear  Physicians 
(ACNP)  and  the  Society  of  Nuclear 
Medicine  (SNM)  in  Rockville.  Maryland, 
on  July  23, 1990.  The  proposed  QA  rule 
was  compared  with  the  current  JCAHO 
Standards  and  with  a  JCAHO-tj'pe  QA 
program  for  one  hospital  to  determine  if 
equivalence  existed.  It  was  concluded 
that  the  proposed  QA  rule  is  comparable 
to  the  JCAHO  Standards.  The  ACNP 
and  SNM  provided  various  questions, 
comments,  and  recommendations 
regarding  the  proposed  rule.  Most 
fundamentally,  ACNP  and  SNM 
representatives  questioned  the  need  for 
the  rule  and  whether  additional  NRC 
requirements  would  contribute  to 
reducing  the  number  of 
nisadministrations.  The  major  ACNP- 
SNM  recommendations  are: 

(1)  Withdraw  the  proposed  QA  rule. 

(2)  Endorse  the  JCAHO  accreditation 
process  and  allow  NRC  licensees  to 
comply  with  JCAHO  requirements  in 
lieu  of  the  proposed  QA  rule  for 


diagnostic  nuclear  medicine 
administrations. 

AAPM,  ACMP.  ACR.  AES.  and  ASTRO 

On  November  19  and  December  15. 
1990.  the  NRC  conducted  public 
workshops  with  representatives  of  the 
American  Association  of  Physicists  in 
Medicine  (AAPM).  American  College  of 
Medical  Physics  (ACMP),  American 
College  of  Radiology  (ACR),  American 
Endocurietherapy  Society  (AES).  and 
American  Society  for  Therapeutic 
Radiology  and  Oncology  (ASTRO)  in 
Reston.  Virginia.  The  proposed  QA  rule, 
definitions,  reporting  requirements,  and 
regulatory  guide  were  discussed  on  a 
line-by-line  basis.  Numerous  suggestions 
were  provided  by  the  representatives  of 
each  professional  association.  Their 
major  recommendations  are: 

(1)  Do  not  use  the  title  "Quality 
Assurance  Program"  to  avoid  confusion 
with  the  existing  JCAHO  programs. 

(2)  Do  not  use  the  term 
"misadministration." 

(3)  Use  "calculated"  administered 
dose  for  teletherapy  and  brachytherapy, 

(4)  Increase  the  range  of  tolerance 
between  calculated  administered  dose 
and  prescribed  dose  in  teletherapy  and 
brachytherapy. 

(5)  Use  "written  directive"  instead  of 
"prescription." 

(6)  Remove  the  word  ensure  from  the 
beginning  of  each  proposed  objective. 

(7)  Do  not  use  the  word  prevent 
because  it  sounds  too  absolute. 

(8)  Allow  events  (i.e..  mistakes  that 
exceed  a  relatively  low  threshold)  to  be 
handled  within  the  institution. 

The  JCAHO 

The  staff  conducted  a  public 
workshop  with  the  JCAHO  in  Chicago, 
Illinois,  on  December  17, 1990.  The 
common  elements  of  the  proposed  QA 
rule  and  JCAHO  requirements  were 
discussed.  The  staff  attempted  to 
determine  if  the  NRC  regulation, 
licensing,  -and  inspection  processes  are 
equivalent  to  the  JCAHO  standards, 
accreditation,  and  survey  processes. 
Based  on  this  workshop,  the  NRC  staff 
concluded  the  following: 

(1)  The  JCAHO  standards  are  nearly 
equivalent  to  the  diagnostic  components 
of  the  proposed  QA  rule  with  only  minor 
modifications  required  to  achieve 
equivalence. 

(2)  The  JCAHO  does  not  perform  a 
licensing  review  prior  to  a  facility 
survey;  therefore,  no  equivalence  exists 
with  the  NRC  licensing  process. 
However,  the  JCAHO  awards 
accreditation  only  after  a  facility  survey. 

(3)  The  JCAHO  survey  process  is 
partially  equivalent  to  the  NRC 
inspection  process  with  the  significant 


difference  being  the  amount  of  time 
spent  in  the  specific  departments;  that 
is,  in  most  cases  the  NRC  spends 
considerably  more  time. 

Overall,  although  the  JCAHO 
accreditation  applies  to  the  entire 
hospital  and  the  NRC  license  would 
only  apply  to  the  radiation  therapy  and 
nuclear  medicine  departments,  the  two 
processes  have  similar  objectives. 

The  Agreement  States 

The  NRC  conducted  public  workshops 
with  representatives  of  the  Agreement 
States  on  March  14. 1990,  December  18 
and  19. 1990.  and  February  7  and  8. 1991. 
The  workshops  were  held  in  Rockville, 
Maryland;  Irving,  Texas;  and  San 
Mateo,  California,  respectively.  The 
following  Agreement  States  were 
represented  at  one  or  more  of  the 
workshops:  Alabama,  Arkansas,  - 
California,  Illinois,  Louisiana,  Maryland. 
New  York.  Rhode  Island,  Texas,  Utah, 
and  Washington.  A  representative  from 
the  City  of  New  York  also  attended  two 
workshops.  The  Agreement  States  that 
provided  written  comments  that  were 
incorporated  into  the  record  during  the 
San  Mateo.  California,  workshop  were 
Alabama.  Kentucky.  Nebraska.  North 
Dakota.  Oregon,  and  Utah.  The 
proposed  QA  rule  (and  subsequent  draft 
revisions),  definitions,  reporting 
requirements,  and  regulatory  guide  were 
discussed.  The  Agreement  States 
provided  line-by-line  recommendations. 
The  major  recommendations  provided 
by  the  representatives  are: 

(1)  All  administrations  of  byproduct 
material  or  radiation  from  byproduct 
material  should  be  approved  by  the 
authorized  user  prior  to  administration. 

(2)  Do  not  use  the  title  "Basic  Quality 
Assurance  Program"  to  avoid  confusion 
with  the  JCAHO  program. 

(3)  Revise  the  proposed  dose 
threshold  levels  for  "events"  and 
"misadminiotrations." 

(4)  The  rule,  definitions,  and  reporting 
requirements  should  be  revised  based 
on  recommendations  from  the  ACMUI 
on  January  14  and  15. 1991,  and  should 
be  republished  for  public  comment. 

(5)  The  proposed  regulations  should 
not  be  a  matter  of  compatibility  for 
Agreement  States. 

(6)  If  the  proposed  regulations  are 
required  to  be  adopted  by  the 
Agreement  States,  then  compatibihty 
requirements  should  be  established  at 
no  higher  than  Division  3. 

The  ACMUI 

The  NRC  staff  presented  a  draft  final 
rule,  reporting  requirements,  and 
associated  definitions  to  the  ACMUI 
during  a  public  meeting  on  January  14 
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and  15, 1991,  in  Alexandria.  \ 
The  ACMUI  is  an  advisory  be 
currently  composed  of  physic 
medical  physicists,  a  radioph 
and  a  technologist,  establishe 
advising  the  NRC  staff  on  ma 
involving  the  administration  ( 
byproduct  material  and  radia 
byproduct  material.  The  AC^ 
devoted  one  and  a  half  days  I 
by-line  discussion  of  the  draf 
reporting  requirements,  and  a 
definitions.  The  NRC  staff  aU 
a  Subcommittee  of  the  ACMl 
public  workshop  on  March  26 
St.  Louis,  Missouri,  to  discuss 
topics.  The  major  ACMUI 
recommendations  on  the  draf 
as  of  March  1991  are: 

(1)  Do  not  include  diagnost 
components  and  associated  c 
in  the  final  nde. 

(2)  Retain  the  therapy  com] 
and  the  use  of  a  "written  dire 

(3)  Do  not  use  the  word  "pi 
because  it  sounds  too  absolu' 

(4)  Do  not  include  any  asse 
the  patient's  pregnancy  and  r 
status  in  the  objectives  of  the 

(5)  Use  the  term  "reportabl 
instead  of  "misadministratior 

(6)  Add  a  dose  threshold  ci 
reporting  diagnostic  events,  s 
dose  to  the  patient  exceeds  5 
effective  dose  equivalent. 

(7)  Do  not  include  "uninten 
to  an  embryo  or  fetus  or  to  a 
infant"  as  criteria  for  a  repor 

(8)  Change  the  time  period 
notification  of  a  reportable  e^ 
24  hours  to  15  days  to  allow  < 
time  to  calculate  the  actual  d 
delivered  in  complex  situatio 

(9)  Retain  the  requirements 
therapy  events  to  be  evaluati 
responded  to  within  the  licen 
institution. 

(10)  Delete  the  requiremeni 
the  referring  physician  in  the 
reportable  event 

(11)  Allow  the  report  to  the 
be  a  summary  description  of 
language  that  the  patient  can 
understand  rather  than  a  cop 
technical  report  sent  to  the  N 

(12)  Allow  the  licensee  to  t 
modifications  to  maximize  tb 
efficiency  and  require  a  copy 
modifications  to  be  provided 
Regional  Office  within  30  da; 

At  its  meeting  on  May  10, 1 
ACMUI  reconunended  that  n 
management  or  quality  assur 
on  medical  use  of  any  kind  it 
appropriate. 

Public  Comments  and  NRC  f 

About  3.000  copies  of  the  r 
proposed  rulemaking  as  publ 
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difference  being  the  amount  of  time 
spent  in  the  specific  departments;  that 
is,  in  most  cases  the  NRC  spends 
considerably  more  time. 

Overall,  although  the  JCAHO 
accreditation  appHes  to  the  entire 
hospital  and  the  NRC  license  would 
only  apply  to  the  radiation  therapy  and 
nuclear  medicine  departments,  the  two 
processes  have  similar  objectives. 

The  Agreement  States 

The  NRC  conducted  public  workshops 
with  representatives  of  the  Agreement 
States  on  March  14, 1990,  December  18 
and  19, 1990,  and  February  7  and  8, 1991. 
The  workshops  were  held  in  Rockville, 
Maryland;  Irving,  Texas;  and  San 
Mateo,  California,  respectively.  The 
following  Agreement  States  were 
represented  at  one  or  more  of  the 
workshops:  Alabama,  Arkansas,  - 
California,  Illinois,  Louisiana,  Maryland, 
New  York,  Rhode  Island,  Texas,  Utah, 
and  Washington.  A  representative  from 
the  City  of  New  York  also  attended  two 
workshops.  The  Agreement  States  that 
provided  written  comments  that  were 
incorporated  into  the  record  during  the 
San  Mateo,  California,  workshop  were 
Alabama,  Kentucky,  Nebraska,  North 
Dakota,  Oregon,  and  Utah.  The 
proposed  QA  rule  (and  subsequent  draft 
revisions),  defmitions,  reporting 
requirements,  and  regulatory  guide  were 
discussed.  The  Agreement  States 
provided  line-by-line  recommendations. 
The  major  recommendations  provided 
by  the  representatives  are: 

(1)  All  administrations  of  byproduct 
material  or  radiation  from  byproduct 
material  should  be  approved  by  the 
authorized  user  prior  to  administration. 

(2)  Do  not  use  the  title  "Basic  Quality 
Assurance  Program"  to  avoid  confusion 
with  the  JCAHO  program. 

(3)  Revise  the  proposed  dose 
threshold  levels  for  "events"  and 
"misadminiotrations." 

(4)  The  rule,  deflnitions,  and  reporting 
requirements  should  be  revised  based 
on  recommendations  from  the  ACMUI 
on  January  14  and  15, 1991,  and  should 
be  republished  for  public  comment. 

(5)  The  proposed  regulations  should 
not  be  a  matter  of  compatibility  for 
Agreement  States. 

(6)  If  the  proposed  regulations  are 
required  to  be  adopted  by  the 
Agreement  States,  then  compatibihty 
requirements  should  be  established  at 
no  higher  than  Division  3. 

The  ACMUI 

The  NRC  sta^  presented  a  draft  final 
rule,  reporting  requirements,  and 
associated  defmitions  to  the  ACMUI 
during  a  public  meeting  on  January  14 


and  15, 1991,  in  Alexandria,  Virginia. 
The  ACMUI  is  an  advisory  body, 
currently  composed  of  physicians, 
medical  physicists,  a  radiopharmacist, 
and  a  technologist,  established  for 
advising  the  NRC  staff  on  matters 
involving  the  administration  of 
byproduct  material  and  radiation  from 
byproduct  material.  The  ACMUI 
devoted  one  and  a  half  days  to  a  line- 
by-line  discussion  of  the  draft  Hnal  rule, 
reporting  requirements,  and  associated 
definitions.  The  NRC  staff  also  met  with 
a  Subcommittee  of  the  ACMUI  in  a 
public  workshop  on  March  26, 1991,  in 
St.  Louis.  Missouri,  to  discuss  the  same 
topics.  The  major  ACMUI 
recommendations  on  the  draft  fmal  rule 
as  of  March  1991  are: 

(1)  Do  not  include  diagnostic 
components  and  associated  defmitions 
in  the  fmal  nde. 

(2)  Retain  the  therapy  components 
and  the  use  of  a  "written  directive." 

(3)  Do  not  use  the  word  "prevention" 
because  it  sounds  too  absolute. 

(4)  Do  not  include  any  assessment  of 
the  patient's  pregnancy  and  nursing 
status  in  the  objectives  of  the  fmal  rule. 

(5)  Use  the  term  "reportable  event" 
instead  of  "misadministration." 

(6)  Add  a  dose  threshold  criterion  for 
reporting  diagnostic  events,  such  as  the 
dose  to  the  patient  exceeds  5  rems 
effective  dose  equivalent. 

(7)  Do  not  include  "unintended  dosage 
to  an  embryo  or  fetus  or  to  a  nursing 
infant"  as  criteria  for  a  reportable  event. 

(8)  Change  the  time  period  for  patient 
notification  of  a  reportable  event  from 
24  hours  to  IS  days  to  allow  adequate 
time  to  calculate  the  actual  dose 
delivered  in  complex  situations. 

(9)  Retain  the  requirements  for 
therapy  events  to  be  evaluated  and 
responded  to  within  the  licensee's 
institution. 

(10)  Delete  the  requirement  to  notify 
the  referring  physician  in  the  case  of  a 
reportable  event 

(11)  Allow  the  report  to  the  patient  to 
be  a  summary  description  of  the  event  in 
language  that  the  patient  can 
understand  rather  than  a  copy  of  the 
technical  report  sent  to  the  NRC. 

(12)  Allow  the  licensee  to  make 
modifications  to  maximize  the  program's 
efficiency  and  require  a  copy  of  the 
modifications  to  be  provided  to  the  NRC 
Regional  Office  within  30  days. 

At  its  meeting  on  May  10, 1991,  the 
ACMUI  reconunended  that  no  quality 
management  or  quality  assurance  rule 
on  medical  use  of  any  kind  is  needed  or 
appropriate. 

Public  Comments  and  NRC  Responses 

About  3.000  copies  of  the  notice  of  the 
proposed  rulemaking  as  published  in  the 


Federal  Register  Qanuary  16. 1990;  55  FR 
1439)  were  mailed  in  January  1990  to  all 
applicable  licensees  under  10  CFR  part 
35,  Agreement  State  and  Non- 
Agreement  State  agencies,  professional 
associations,  and  other  interested 
groups. 

The  NRC  received  79  comment  letters 
from  many  different  sources  in  response 
to  the  proposed  rule.  In  terms  of  the 
types  of  organizations,  there  were  52 
comment  letters  from  hospitals  and 
clinics,  12  from  professional 
associations,  6  from  Agreement  State  or 
local  goverrunent  agencies  (1  letter 
contained  comments  from  5  Agreement 
States),  3  from  pharmacies,  and  6  from 
individuals.  In  terms  of  professions,  the 
tally  is  32  from  physicists  or 
technologists,  26  from  physicians,  8  from 
pharmacists,  and  13  others.  Forty-seven 
letters  (60  percent)  opposed  the 
proposed  rule.  Twenty-eight  letters  (35 
percent)  did  not  speciHcally  indicate 
support  or  opposition  for  the  rule,  but 
did  suggest  modifications.  Four  letters  (5 
percent)  supported  the  rule. 

General  categories  of  public 
comments  and  NRC's  responses  are 
presented  below.  In  Section  IV  entided 
"Discussion  of  Final  Rule  Text," 
modifications  of  the  proposed  rule  that 
are  due,  in  part,  to  specific  public 
comments  are  indicated.  Some  comment 
letters  also  addressed  items  in  the  draft 
regulatory  guide.  The  comments  on  the 
regulatory  guide  will  not  be  discussed 
here,  but  they  were  considered  during 
the  preparation  of  the  final  regulatory 
guide. 

(1)  Many  commenters  stated  that  the 
quality  assurance  rule  represents  an 
unwarranted  intrusion  into  the  practice 
of  medicine.  They  stated  that  the  NRC 
should  concentrate  its  efforts  on 
radiation  protection. 

Response.  The  NRC  agrees  that  any 
intrusion  into  medical  judgments 
affecting  patients  should  be  minimized. 
The  purpose  of  the  rule,  however,  is  not 
to  limit  the  authorized  user,  but  to 
ensure  that  the  licensee  establishes 
procedures  to  control  the  administration 
of  byproduct  material  or  radiation  from 
byproduct  material.  The  rule 
concentrates  on  the  question  of  whether 
each  administration  of  byproduct 
material  by  the  healthcare  workers, 
upon  whom  the  authorized  user 
depends,  is,  in  fact,  administered  as 
directed  by  the  authorized  user.  The 
NRC  recognizes  that  radiation  therapy  is 
a  dynamic  process  and  that  the 
authorized  user  has  the  right  and  the 
responsibility  to  modify  a  previously 
written  directive,  prior  to  continuing 
treatment  depending  upon  the  progress 
of  the  patient  The  NRC  believes  that 
requiring  a  licensee  to  ensure  that  the 


process  of  administering  byproduct 
material  is  conducted  as  directed  by  the 
authorized  user  is  directly  related  to  the 
radiation  protection  of  the  patient  and 
does  not  constitute  an  unwarranted 
intrusion  Into  medical  judgments. 

The  Commission  notes  that  similar 
comments  were  raised  by  members  of 
the  medical  community  on  the 
Commission's  original  proposed 
misadministration  reporting  rule 
published  for  comment  on  July  7, 1978 
(43  FR  29297).  For  the  reasons  stated  in 
the  notice  that  accompanied  the  final 
misadministration  rule  on  May  14. 1980 
(45  FR  31701),  the  Commission  believed 
that  these  requirements  were  justified  to 
identify  the  causes  of 
misadministrations  in  order  to  correct 
them  and  prevent  their  recurrence.  This 
view  was  consistent  with  the 
conclusions  of  a  review  performed  by 
the  General  Accounting  Office  (EMD- 
79-18;  January  1979),  which  stated: 

"In  our  view,  requiring  medical  licensees  to 
report  misadministrations  to  NRC  is  not  an 
intrusion  into  medical  practice.  This  is  clearly 
consistent  with  NTtC  regulatory 
responsitrilities  and  a  necessary  part  of  an 
effective  nuclear  medicine  regulatory 
program.  Without  this  kind  of  feedback  on 
incidents  affecting  the  public  health  and 
safety.  NRC  cannot  be  sure  it  is  adequately 
regulating  the  possession  and  use  of  nuclear 
materials  in  medical  practice. 

The  Commission  reaffirms  these 
conclusions  in  promulgating  the 
requirements  in  today's  notice  and  notes 
that,  contrary  to  the  views  expressed  a 
decade  ago  on  the  potential  impacts  of 
the  misadministration  requirements, 
experience  with  these  requirements^o 
date  has  not  shown  the  reporting  and 
notification  requirements  to  be  a 
problem  or  an  unreasonable  burden  on 
the  regulated  community. 

(2)  Some  commenters  stated  that  the 
proposed  rule  would  have  little  effect  on 
reducing  the  reported  mistakes.  Almost 
all  commenters  supported  the  goal  of 
reducing  mistakes  and  stated  that  most 
facilities  already  have  good  quality 
assurance  programs.  In  fact,  some 
commenters  pointed  out  that  the 
frequency  of  reported  mistakes  is 
already  small  and  that  the  proposed  rule 
could  not  substantially  reduce  that 
frequency. 

Response.  The  NRC  has  analyzed  the 
reported  mistakes  involving  byproduct 
material  since  198a  The  results  of  the 
analyses  suggest  that  the  major  causes 
are  insufficient  supervision,  deficient 
procedures  or  failure  to  follow 
procedures,  inadequate  training,  or 
inattention  to  details.  Although  the  rate 
has  been  very  low,  the  number  of 
reported  mistakes  in  therapeutic 
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administrations  in  1990  was  elmost 
double  the  average  number  for  previous 
years. 

As  stated  in  the  NRC's  Policy 
Statement  on  Medical  Uses  of 
Radioisotopes,  the  risk  to  the  patient 
can  be  significant  for  mistakes  involving 
all  therapeutic  and  certain  diagnostic 
procedures.  Therefore,  the  licensees 
should  make  every  effort  to  prevent 
mistakes  in  therapeutic  administrations. 
The  NRC  believes  that  after  a  licensee 
implements  the  quality  management 
(QM)  program,  most  mistakes  will  be 
detected  and  corrected,  thus  minimizing 
the  occurrence  of  misadministrations. 
(See  comment  6  regarding  the  use  of  the 
term  "quality  management  program," 
instead  of  "quality  assurance  program.") 
Therefore,  to  ensure  adequate  patient 
safety  it  is  necessary  for  the  NRC  to 
require  licensees  to  implement  a  QM 
program  sufficient  to  ensure  that  the 
byproduct  material  or  radiation  from 
byproduct  material  is  administered  as 
directed  by  the  authorized  user. 

The  NRC  realizes  that  it  is  impossible 
to  prevent  all  mistakes,  but  believes  that 
licensees  should  do  their  best  to  avoid 
them.  The  rule  will  emphasize  the 
importance  of  a  QM  program  and  the 
need  for  each  worker  to  participate  in 
the  program. 

(3)  Many  commenters  stated  that  the 
cost  of  implementing  the  proposed  rule 
would  be  high  with  little  potential  for  a 
corresponding  reduction  in  mistakes. 
Thus,  the  commenters  stated  that  the 
implementation  of  the  proposed  rule 
cannot  be  justified. 

Response.  In  light  of  the  public 
comments,  lessons  learned  from  the 
pilot  program,  and  recommendations 
from  the  professional  associations  and 
the  ACMUI.  the  proposed  rule  has  been 
modified  significantiy  to  reduce  cost 
without  significantly  reducing  the  level 
of  protection.  The  proposed 
requirements  that  would  have  had 
minimal  impact  on  risk  have  been 
eliminated  to  make  the  final  rule  more 
cost  effective  (e.g.,  deleting  the 
diagnostic  components  of  the  proposed 
rule).  Considering  that  several  proposed 
provisiox'is  or  actions  have  been 
eliminated,  i.e.,  written  diagnostic 
referrals,  diagnostic  events,  specific 
investigations  by  the  Radiation  Safety 
Officer,  and  reports  to  licensee 
management  on  diagnostic  events,  as 
well  as  the  adoption  of  other 
suggestions  and  the  performance-based 
approach,  the  NRC  believes  that  the  cost 
effectiveness  of  the  fmal  rule  has  been 
optimized.  Also,  refer  to  the  response  to 
comment  2,  above. 

(4)  Many  commenters  stated  that  the 
dose  to  patients  from  mistakes  in 
diagnostic  nuclear  medicine 


administrations,  except  those 
procedures  involving  either  sodium 
iodide  1-125  or  1-131.  would  not  result  in 
any  measurable  effect  to  the  patient. 
They  suggested  that  the  requirements  on 
the  low-risk  diagnostic  procedures  be 
eliminated. 

Response.  The  NRC  agrees  with  this 
comment  and  believes  that  the 
diagnostic  use  of  radiopharmaceuticals 
is.  in  most  cases,  an  area  of  relatively 
low  radiation  risk  to  patients.  The 
ACMUI  also  advised  the  NRC  that  the 
diagnostic  components  should  be 
eliminated  from  the  final  rule  on  the 
basis  of  cost  versus  benefit 
considerations.  Thus,  the  QM  portion  of 
the  final  rule  does  not  contain  any 
diagnostic  components  for  low  risk 
radiopharmaceuticals.  However,  the 
f  nal  rule  retains  reporting  requirements 
for  deviations  that  exceed  specific  dose 
thresholds  and  requirements  for  higher 
risk  radiopharmaceutical 
administrations,  such  as  either  sodium 
iodide  1-125  or  1-131  in  quantities 
greater  than  30  microcuries. 

(5)  Many  commenters  stated  that  the 
JCAHO  and  other  professional 
associations,  such  as  the  ACR  and  the 
AAPM,  are  committed  to  quality 
assurance  in  medicine.  They  further 
stated  that  because  these  organizations 
have  developed  quality  assurance 
programs  to  be  used  as  voluntary 
standards  and  that  many  medical 
facilities  are  already  using  these 
programs,  this  rule  is  unnecessary.  Also, 
commenters  suggested  that  the  NRC 
should  consult  with  these  organizations 
in  the  development  of  the  rule  and 
should  permit  the  use  of  the  voluntary 
standards  in  place  of  the  rule  to  avoid 
duplicate  efi'orts. 

Response.  Since  the  standards 
developed  by  professional  associations 
are  voluntary  and  since  not  all 
healthcare  facilities  are  accredited  by 
JCAHO.  there  is  no  guarantee  that  all 
licensee  facilities  will  have  a  QM 
program.  This  rule  is  designed  to  ensure 
that  each  applicable  licensee  will 
implement  a  QM  program.  It  is  possible 
that  the  NRC  may  endorse  one  or  more 
of  the  voluntary  standards  in  regulatory 
guides  in  the  future. 

In  response  to  the  second  suggestion, 
as  discussed  in  Section  III  of  this 
Supplementary  Information,  the  NRC 
did  meet  with  JCAHO  and  seven 
professional  associations  in  1990  and 
discussed  ways  to  improve  the  proposed 
mle.  Moreover,  many  of  their 
suggestions  were  incorporated  into  the 
final  rule. 

In  response  to  the  third  suggestion, 
since  this  is  a  performance-based  rule,  a 
licensee  using  a  voluntary  program  may 
rot  need  to  replace  its  existing  program. 


rather  only  supplement  it,  thereby 
ensuring  that  the  objectives  of  the  rule 
are  being  met.  Thus,  the  use  of  a 
performance-based  rule  is  intended  to 
eliminate  duplicate  efforts.  During  the 
pilot  program,  the  volunteers  were 
asked  about  their  existing  QA  programs 
and  the  amount  of  incremental  work  or 
cost  required  by  the  proposed  rule.  The 
volunteers  responded  that  they  were 
already  meeting  most  of  the  objectives 
in  the  proposed  rule  as  part  of  their 
existing  QA  programs.  Thus,  the 
incremental  burden  on  most  volunteers 
appears  to  be  small,  and  that  is 
expected  to  be  the  case  in  general  for 
the  typical  licensee. 

(8)  Many  commenters  stated  that  the 
term  "quality  assurance"  should  not  be 
used  in  this  rule.  Quality  assurance,  as 
used  in  all  departments  of  a  hospital,  is 
a  program  to  ensure  that  high  quality 
medical  care  is  provided  to  the  patients. 
In  a  nuclear  medicine  or  a  radiation 
oncology  department,  quality  assurance 
means  responsiveness  to  perceived  care 
needs,  degree  of  symptom  relief,  degree 
to  which  the  care  is  the  technical  state 
of  the  art,  efficient  use  of  funds 
available,  appropriate  use  of  health  care 
resources,  etc..  as  well  as  administering 
the  byproduct  material  as  directed  by 
the  authorized  user.  The  commenters 
recommended  that  a  different  term  be 
used  in  this  rule  to  indicate  that  this  rule 
addresses  only  the  delivery  process  of 
administering  byproduct  material. 

Response.  The  NRC  agrees  with  this 
comment.  The  term  "quality  assurance" 
has  the  wrong  connotation  because 
under  JCAHO  it  applies  to  the  entire 
hospital.  Since  this  rule  addresses  only 
the  process  of  administering  byproduct 
material,  the  term  "quality  management 
program"  is  used  in  the  final  rule  to 
preserve  the  quality  concept  and  avoid 
confusion  with  the  existing  "quality 
assurance"  concept.  The  term  quality 
management  (QM)  program  will  be  used 
in  subsequent  discussions. 

(7)  Some  commenters  responded  to 
the  NRC's  question,  stated  in  the 
Federal  Register  notice,  concerning  the 
proper  use  of  the  term 
"misadministration,"  that  it  should  be 
reserved  for  the  most  serious  incidents 
such  as  overexposures  resulting  in  death 
or  serious  injury.  The  commenters 
further  stated  that  "misadministration" 
has  a  negative  connotation  that  implies 
willful  or  gross  negligence  on  the  part  of 
the  physician  and  other  hospital 
workers.  Terms  such  as  events, 
unscheduled  events,  incidents,  or 
deviations  were  suggested  as  preferred 
replacements. 

Response.  The  NRC  disagrees  with 
this  comment.  The  term 
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rather  only  supplement  it,  thereby 
ensuring  that  the  objectives  of  the  rule 
are  being  met.  Thus,  the  use  of  a 
performance-based  rule  is  intended  to 
eliminate  duplicate  efforts.  During  the 
pilot  program,  the  volunteers  were 
asked  about  their  existing  QA  programs 
and  the  amount  of  incremental  work  or 
cost  required  by  the  proposed  rule.  The 
volunteers  responded  that  they  were 
already  meeting  most  of  the  objectives 
in  the  proposed  rule  as  part  of  their 
existing  QA  programs.  Thus,  the 
incremental  burden  on  most  volunteers 
appears  to  be  small,  and  that  is 
expected  to  be  the  case  in  general  for 
the  typical  licensee. 

(6)  Many  commenters  stated  that  the 
term  "quality  assurance"  should  not  be 
used  in  this  rule.  Quality  assurance,  as 
used  in  all  departments  of  a  hospital,  is 
a  program  to  ensure  that  high  quality 
medical  care  is  provided  to  the  patients. 
In  a  nuclear  medicine  or  a  radiation 
oncology  department,  quality  assurance 
means  responsiveness  to  perceived  care 
needs,  degree  of  symptom  relief,  degree 
to  which  the  care  is  the  technical  state 
of  the  art,  efficient  use  of  funds 
available,  appropriate  use  of  health  care 
resources,  etc.,  as  well  as  administering 
the  byproduct  material  as  directed  by 
the  authorized  user.  The  commenters 
recommended  that  a  different  term  be 
used  in  this  rule  to  indicate  that  this  rule 
addresses  only  the  delivery  process  of 
administering  byproduct  material. 

Response.  The  NRC  agrees  with  this 
comment.  The  term  "quality  assurance" 
has  the  wrong  connotation  because 
under  JCAHO  it  applies  to  the  entire 
hospital.  Since  this  rule  addresses  only 
the  process  of  administering  byproduct 
material,  the  term  "quality  management 
program"  is  used  in  the  final  rule  to 
preserve  the  quality  concept  and  avoid 
confusion  with  the  existing  "quality 
assurance"  concept.  The  term  quality 
management  (QM)  program  will  be  used 
in  subsequent  discussions. 

(7)  Some  commenters  responded  to 
the  N'RC's  question,  stated  in  the 
Federal  Register  notice,  concerning  the 
proper  use  of  the  term 
"misadministration,"  that  it  should  be 
reserved  for  the  most  serious  incidents 
such  as  overexposures  resulting  in  death 
or  serious  injury.  The  commenters 
further  stated  that  "misadministration" 
has  a  negative  connotation  that  implies 
willful  or  gross  negligence  on  the  part  of 
the  physician  and  other  hospital 
workers.  Terms  such  as  events, 
unscheduled  events,  incidents,  or 
deviations  were  suggested  as  preferred 
replacements. 

Response.  The  NRC  disagrees  with 
this  comment.  The  term 
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personnel  to  inspect  QM  programs  in  the 
licensees'  hospitals,  clinics,  or  private 


"misadministration"  correctly  conveys 
that  a  mistake  in  the  administration  of 
byproduct  material  or  radiation  has 
occurred.  It  is  neither  pejorative,  nor 
does  it  connote  wrongdoing  or 
malpractice,  merely  that  byproduct 
material  or  radiation  from  byproduct 
material  has,  for  whatever  reason,  not 
been  administered  as  directed  by  the 
authorized  user.  Therefore,  the  term 
"misadministration"  and  its  definition, 
modified  as  indicated  in  response  to 
comments  (8)  and  (9)  below,  have  been 
retained. 

(8)  Some  commenters  stated  that  the 
proposed  definitions  of  diagnostic 
misadministrations,  therapy 
misadministrations,  diagnostic  events, 
and  therapy  events  and  the  associated 
reporting  requirements  are  overly 
complex  and  thus  confusing.  The 
conimenters  recommended  that  these 
definitions  be  simplified. 

Response.  The  NRC  agrees  with  this 
comment.  Based  on  the  lessons  learned 
from  the  pilot  program,  suggestions 
made  by  the  professional  associations, 
the  ACMUI,  and  the  Agreement  States, 
the  terminology  was  simplified  by  (a) 
using  only  two  terms,  "recordable 
events"  and  "misadministration,"  and 
(b)  moving  the  definition  of  all  terms  to 
S  35.2.  (The  terms  recordable  event  and 
misadministration,  as  defined  therein, 
will  be  used  in  subsequent  discussions 
of  this  final  amendment.) 

(9)  Many  commenters  stated  that  the 
proposed  (and  current)  dose  thresholds, 
i.e.,  an  organ  dose  greater  than  2  rems  or 
a  whole  body  dose  greater  than  0.5  rem, 
are  too  restrictive  for  determining 
whether  to  submit  a  report  to  the  NRC. 
The  commenters  stated  that  at  these 
dose  levels,  there  are  no  biological 
effects  to  the  patient.  They  further 
stated  that  many  commonly  used 
nuclear  medicine  diagnostic  procedures 
routinely  produce  doses  to  nontarget 
organs  in  the  range  of  two  to  eight  rems. 
Clearly,  these  routine  procedures  should 
not  constitute  misadministrations. 

Response.  The  NRC  agrees  that 
routine  doses  from  diagnostic 
procedures  represent  a  small  amount  of 
risk  to  the  patient.  Similar  comments 
wera  made  by  professional  societies  and 
the  ACMUI.  Further,  the  ACMUI 
recommended  a  whole  body  threshold 
of  5  rems  effective  dose  equivalent. 
Based  on  lessons  learned  from  the  pilot 
program,  and  the  recommendations  from 
public  comments  and  the  ACMUL  the 
organ  threshold  of  50  rems  dose 
equivalent  and  a  whole  body  threshold 
of  5  rems  effective  dose  equivalent  were 
adopted  as  thresholds  for  identifying 
misadministrations.  These  levels 
correspond  to  a  threshold  well  below 
the  onset  of  acute,  clinically  detectable 


adverse  effects  that  may  be  caused  by 
exposure  to  ionizing  radiation  (refer  ta 
NCRP  Commentary  No.  7, 
"Misadministration  of  Radioactive  By- 
product Material — Scientific 
Background,"  National  Council  on 
Radiation  Protection  and  Measurements, 
Bethesda,  Maryland,  July,  1991).  Also, 
these  levels  correspond  to  the  annual 
dose  limits  in  the  new  10  CFR  part  20  for 
occupational  workers  which  are 
thresholds  for  reporting  overexposures 
to  the  NRC.  Therefore,  the  Commission 
believes  that  applying  these  same 
thresholds  to  reporting  of  exposures  to 
patients  in  excess  of  what  was  intended 
in  diagnostic  administrations  is 
reasonable. 

(10)  Many  commenters  stated  that  the 
occurrence  of  a  misadministration  may 
not  necessarily  be  an  indication  of  an 
inadequate  QM  program.  The 
commenters  stated  that,  in  fact,  the 
identification  of  misadministrations 
could  be  viewed  as  evidence  of  a  good 
QM  program.  Based  on  the  "Patterns  of 
Care  Study,"  those  hospitals  with 
superior  personnel  and  facilities  had  the 
highest  cure  rates.  Why  would  one 
conclude  that  the  hospitals  with  the 
lowest  cure  rates  have  adequate 
monitoring  programs  to  detect 
misadministrations  or  have  adequate 
QM  programs?  In  particular,  facilities 
that  never  report  misadministrations 
may  not  have  adequate  QM  programs 
for  the  detection  of  those 
misadministrations.  Thus,  it  is  not 
necessarily  correct  to  associate  good 
QM  programs  with  no 
misadministrations  or  to  associate 
Inadequate  QM  programs  with  the 
occurrence  of  a  misadministration. 
Furthermore,  the  commenters  stated  that 
the  rule  may  discourage  licensees  from 
reporting  misadministrations. 

Response.  The  NRC  agrees  that  the 
occurrence  of  a  misadministration  may 
not  necessarily  be  evidence  of 
inadequate  QM.  However,  for  example, 
either  a  case  of  gross  negligence  or  a 
case  of  multiple  misadministrations 
could  be  considered  a  lack  of  sufficient 
licensee  management  attention  in 
implementing  its  QM  program.  With 
regard  to  reporting  misadministrations. 
the  Commission  encourages  licensees  to 
promptly  identify  and  report  safety 
problems  as  reflected  in  the  current 
enforcement  policy.  Furthermore, 
because  the  NRC  wants  to  encourage 
and  support  licensee  initiative  for  self- 
identification  and  correction  of 
problems,  the  NRC  may  exercise 
enforcement  discretion  if  certain 
conditions  are  met  (refer  to  section  G  of 
appendix  C,  10  CFR  part  2). 

(11)  Some  commenters  questioned 
whether  the  NRC  has  enough  qualified 


practice  offices. 

Response.  In  recent  years,  the  NRC 
has  increased  its  recruitment  of 
personnel  who  have  experience  and 
knowledge  either  in  nuclear  medicine  or 
in  radiation  therapy.  Inspectors  will  be 
trained  in  all  aspects  of  the  rule  and  the 
regulatory  guide  and  will  be  provided 
with  specific  inspection  guidance. 
Accordingly,  the  NRC  believes  that  it 
has  enough  qualified  inspectors  to 
conduct  adequate  inspections 
associated  with  this  rule. 

IV.  Discussion  of  Final  Rule  Text 

This  section  discusses  the  final  rule 
text  and  the  modifications  made  to  the 
proposed  rule.  Throughout  the  following 
discussion,  referring  to  the  text  of  the 
final  regulations  may  aid  in 
understanding  the  specific  points  of  this 
discussion. 

Part  2— Rules  of  Practice  for  Domestic 
Licensing  Proceedings 

Appendix  C.  General  Statement  of 
Policy  and  Procedure  for  NRC 
Enforcement  Actions 

As  stated  in  the  proposed  rule  notice, 
the  Commission  views  the  occurrence  of 
misadministrations  as  a  subject  of 
concern  in  the  medical  use  of  byproduct 
material  and,  in  certain  circumstances, 
may  subject  the  licensee  to  enforcement 
action,  Supplement  VI  of  appendix  C 
was  modified  by  amending  current 
examples  dealing  with 
misadministrations  and  adding  specific 
examples  of  violations  of  the  QM 
program.  The  examples  added  to  part  2 
of  the  final  amendment  are  essentially 
the  same  as  in  Section  V, 
"Enforcement,"  of  the  proposed 
amendment  with  the  following 
modifications: 

(1)  At  Severity  Level  in,  the  term 
"misadministration"  is  used  to  replace 
two  proposed  terms,  "diagnostic 
misadministrations"  and  "therapy 
misadministrations." 

(2)  At  Severity  Level  III.  the  example 
"failure  to  conduct  adequate  audits  of  a 
QM  program  or  take  prompt  corrective 
actions  for  deficiencies  identified 
through  each  audit"  is  moved  to  Severity 
Level  IV.  Also,  the  phrase  "annual 
review"  is  used  instead  of  the  proposed 
word  audit  to  conform  to  the  rule 
language  in  the  final  amendment 

(3)  At  Severity  Level  IV,  "failure  to 
keep  records"  is  added  as  an  example. 
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Part  35— Medical  Use  of  Byproduct 
Material 

Section  35.2    Definitions 

To  consolidate  the  definitions,  all 
definitions  were  moved  to  5  35.2.  Based 
on  the  public  comments,  lessons  learned 
from  the  pilot  program,  and 
recommendations  from  ACKfUI.  the 
following  proposed  definitions  have 
been  deleted  from  the  final  rule:  Basic 
Quality  Assurance,  Diagnostic  Event, 
and  Diagnostic  Referral.  The  other 


definitions  were  adopted  with  some 
modifications  and  are  discussed  in 
alphabetical  order. 

Diagnostic  Clinical  Procedures 
Manual.  This  definition  has  been 
modified  as  follows: 

(1)  The  word  "diagnostic"  was  added 
to  clarify  that  this  term  only  applies  to 
diagnostic  procedures. 

(2)  The  proposed  phrase  "in  a  single 
binder"  was  deleted  to  permit  the  use  of 
multiple  binders. 


Misadministration.  The  term 
"misadministration"  as  used  in 
proposed  %  35.2  and  described  in 
proposed  55  35.33(b)  and  35.34(b)  has 
been  retained.  Table  2  provides  a 
summary  of  the  mistakes  captured  by 
the  terms  "misadministration"  and 
"recordable  event,"  although  the 
requirements  themselves  should  be 
consulted  for  the  precise  definitions  of 
these  terms. 


Table  2.— Mistakes  Captured  by  the  Terms  "Recordable  Event"  and  "Misadministration" 


Procedure 

Recordable  event 

Misadministration 

AH  Diagnostic  Radiopharmaceuticals  (includ- 
ing <30  p.O  Nal,  1-125  or  1-131). 

— _ 

•  Wrong  patient,  radiopharm,  route,  or  dosage  and 

•  Dose  >5  rem  Effective  Dose  Equivalent  or  50  rem  to 
organ. 

SoAgn  Iodide  RadiopharTnaceoticals  (v»t)ere 
>30tU3  Nal  1-125  or  1-131). 

•  Admin  dosage  differs  by  >10%  prescr  dosage 
*)rf>15^C<. 

•  W/ownttendrective. „.. _„. 

•  Wrong  patient 

•  Wrong  radiopharm 

•  Admm  dosage  dHfers  by  >20%  prescr  doiwgfl  »nd  >30 

•  W/o  daily  dosage  record _ _..  _ 

Therapeutic  Radiop^afTnaceuticals , 

•  Admin  dosage  differs  by  >10%  prescr  dosage 

•  W/o  wrmen  directive  _ 

•  W/o  daily  dosage  record ..     

•  Wror>g  patient 

•  Wrong  radiopharm 

•  Wrong  route  of  admin 

•  Admm  dosage  differs  tw  >20%  orescr  dosaoe 

Teletherapy 

•  CalculatQd  weekly  dose  15%  >  prescr  dose 

•  W/o  written  directive 

•  W/o  daily  dose  record 

•  Wrong  patient 

•  Wrong  mode  of  treatment 

•  Wrong  treatment  sile 

•  Calculated  weekly  dose  30%  >  prescr  dose 

•  Calculated  total  dose  differs  by  >20%  total  precr  dose 

•  If  <3  fractions,  cato  total  dose  differs  by  >10%  total 
prescr  doae. 

BrachjrttierBpy.    _ _ „ 

•  Calc  dose  differs  t>v  >  tO%  orsscr  dosa 

•  Wror>g  patient 

•  Wrong  radwisolope 

•  Wrong  treatment  site 

•  Leaking  sources 

•  Failure  to  remove  sources  for  a  temporary  Implant 

•  Calculated  admin  dose  differs  try   >20%  prescr  dose 

•  W/o  wnlten  directive 

•  W/o  daily  dose  record „ ._ 

Gamma  Stereotactic  Radiosurgery „ „.„. 

•  W/o  written  drectjve „ ' 

•  W/o  daily  dose  record _ 

•  Wrong  patient 

•  Wiong  treatment  site 

•  Calculated  total  admin  dose  differs  by  >  10%  total  preset 
dose. 

Six  categories  of  misadministrations 
are  defined  in  the  final  amendment. 
Paragraphs  (2),  (3).  (4),  (5)  and  a  part  of 
paragraph  (1)  replace  therapy 
misadministration  as  proposed  in 
5  35.34(b).  Paragraph  (6)  and  a  part  of 
paragraph  (1)  replace  diagnostic 
misadministration  as  prooosed  in 
5  35.33(b). 

Each  category  of  misadministration 
under  this  definition  is  discussed  here  in 
the  same  sequence  as  it  appears  in  the 
definition  of  misadministration  in  5  35.2 
of  the  final  rule. 

(1)  This  paragraph  applies  to  any 
administration  of  quantities  greater  than 
30  microcuries  of  either  sodium  iodide 
M25  or  1-131.  Paragraph  (l)(i)  is 
essentially  the  same  as  the 
corresponding  items  in  proposed    - 
5  35.34(b)(1).  However,  the  phrases 
"wrong  target  organ"  and  "wrong  route 


of  administration"  were  deleted  because 
the  thyroid  is  the  only  target  organ  for 
sodium  iodide  and  it  concentrates  in  the 
thyroid  regardless  of  the  route  of 
administration.  Paragraph  (l){ii)  is  the 
same  as  proposed  5  35.34(b)(2)  with  two 
modifications.  First,  the  threshold  is 
now  20  percent,  instead  of  10  pcrcenL 
Recall  that  if  the  administered  dosage 
differs  from  the  prescribed  dosage  by 
more  than  10  percent,  a  recordable 
event  has  occurred  that  the  licensee  is 
required  to  respond  to  internally  within 
the  institution.  Since  the  licensee  is 
detecting  these  smaller  deviations  and 
taking  the  appropriate  actions,  these 
events  do  not  need  to  be  reported  to 
NRC.  However,  larger  deviations  that 
exceed  20  percent  are  required  to  be 
reported  because  they  could  possibly 
indicate  a  deficiency  in  the  QM 
program,  not  because  they  necessarily 


indicate  a  significant  risk  to  the  patient. 
For  these  reasons,  the  threshold  was 
increased  to  20  percent. 

Secondly,  an  additional  threshold  of 
30  microcuries  is  added.  If  the  difference 
between  the  administered  dosage  and 
the  prescribed  dosage  is  30  microcuries 
or  less,  it  is  not  reported  even  if  the 
difference  exceeds  20  percent.  This 
additional  threshold  wps  added  to  avoid 
the  unnecessary  work  associated  with 
the  generation  of  reports  on  events  with 
small  differences  and  that  pose 
relatively  minor  risks  to  the  patients. 

(2)  This  paragraph  applies  to  any 
therapeutic  radiopharmaceutical 
administration  except  those  involving 
sodium  iodide  1-125  or  1-131.  Paragraph 
(2)(i)  is  the  same  as  the  corresponding 
items  in  proposed  5  35.34(b)(1).  The 
phrase  "wrong  target  organ"  was 
deleted  because  the 


radiopharmaceutical  (i.e..  the 
chemical  compound)  and  the 
administration  determine  the 
distribution  of  byproduct  mat 
among  the  organs  or  tissues,  i 
the  target  organ.  For  example 
frequently  used  therapeutic 
radiopharmaceutical  and  rou 
sodium  phosphate  P-32  given 
intravenously,  which  is  prefe: 
taken  up  by  the  target  organ, 
skeleton.  The  only  way  the  w 
could  be  targeted  is  if  the  wrt 
radiopharmaceutical  or  route 
administration  were  used.  Bo 
errors  are  already  included  ir 
definition  of  a  misadministra 
the  wrong  target  organ  is  redi 
Paragraph  (2)(ii)  is  the  sam 
proposed  5  35.34(b)(2),  with  t 
exception  that  the  threshold  i 
percent  for  the  same  reasons 
above,  in  category  (1)  of 
misadministration. 

(3)  This  paragraph  applies 
stereotactic  radiosurgery  and 
part  of  proposed  5  5  35.34(b)( 
35.34(b)(3).  Paragraph  (3)(i)  is 
the  same  as  in  proposed  5  35. 
with  the  exception  that  the  p! 
"wrong  sealed  source"  was  d 
because  the  device  used  for  t 
procedure  contains  only  cobs 
sources. 

Paragraph  (3)(ii)  is  the  sam 
proposed  5  35.34(b)(3)(i).  The 
of  10  percent  for  the  total  dos 
retained  because  a  large  radi 
is  administered  during  the  pn 
and  therefore,  deviations  grei 
percent  may  have  greater  saf 
significance  and  need  to  be  ri 
NRC  and  promptly  addressee 
licensee. 

(4)  This  paragraph  applies  ' 
teletherapy  and  it  replaces  pi 
5  35.34(b)(3)  and  a  part  of  5  31 
Paragraph  (4)(i)  is  essentially 
as  in  proposed  5  35.34(b)(1).  I 
phrase  "wrong  mode  of  treat] 
rather  than  "wrong  sealed  so 
change  is  intended  to  clarify 
teletherapy  misadministratioi 
the  use  of  the  wrong  sealed  si 
well  as  such  events  as  a  patit 
receiving  cobalt-60  telethera; 
linear  accelerator  therapy  we 
prescribed. 

Paragraphs  (4)(ii)  through  ( 
replace  proposed  5  35.34(b)(3 
phrase  "calculated  administe 
replaces  the  proposed  phrase 
"administered  dose"  to  clarif; 
measured  dose  is  not  expecte 

Paragraph  (4)(ii)  applies  to 
treatments  with  three  or  fewc 
It  is  the  same  as  proposed 
S  35.34(b){3)(i).  The  threshold 
percent  for  the  total  dose  wai 
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Misadministration.  The  term 
"misadministration"  as  used  in 
proposed  §  35.2  and  described  in 
proposed  §S  35.33(b)  and  35.34(b)  has 
been  retained.  Table  2  provides  a 
summary  of  the  mistakes  captured  by 
the  terms  "misadministration"  and 
"recordable  event,"  although  the 
requirements  themselves  should  be 
consulted  for  the  precise  defmitions  of 
these  terms. 


IS  "Recoodable  Event"  and  "Misadministration" 


event 


>10%  prescf  dosage 


Misadministration 


•  Wrong  patient,  radlopharm,  route,  or  dosage  and 

•  Dose  >5  rem  Effective  Dose  Equivalent  or  50  rem  to 
organ. 


0%  prescr  dosage _ 


•  >pre9crdose 


prescr  dose.. 


•  Wrong  patient 

•  Wrong  radioptiarm 

•  Admin  dosage  dHfers  bf  >20%  prescr  dosage  and  >30 
)ia. 


•  Wrong  patieni 

•  Wrong  radiopharm 

•  Wrong  route  of  admin 

9  Admm  dosage  drtfers  t>y  >20%  preac/  dosage. 


•  Wrong  patieni 

•  Wrong  mode  of  treatment 

•  Wror>g  treatment  site 

•  Calculated  weekty  dose  30%  >  prescr  dose 

•  Calculated  total  dose  differs  by  >20%  total  precr  dose 

•  H  <3  fractions,  calc  total  dose  differs  by  >10%  total 
prescr  doee. 


•  Wrong  patient 

•  Wrong  radkiisotope 

•  Wrong  treatment  site 

•  Leaking  sources 

•  Failure  to  remove  sources  for  a  temporary  Implanl 

9  Calculated  admin  dose  differs  by   >20%  prescr  dose 


•  Wrong  patient 

•  Wrong  treatment  site 

•  Calculated  total  admin  dose  differs  by  >  ^0%  total  presa 
dose. 
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Indicate  a  significant  risk  to  the  patient. 
For  these  reasons,  the  threshold  was 
increased  to  20  percent. 

Secondly,  an  additional  threshold  of 
30  microcuries  is  added.  If  the  difference 
between  the  administered  dosage  and 
the  prescribed  dosage  is  30  microcuries 
or  less,  it  is  not  reported  even  if  the 
difference  exceeds  20  percent.  This 
additional  threshold  w^8  added  to  avoid 
the  unnecessary  work  associated  with 
the  generation  of  reports  on  events  with 
small  differences  and  that  pose 
relatively  minor  risks  to  the  patients. 

(2)  This  paragraph  applies  to  any 
therapeutic  radiopharmaceutical 
administration  except  those  involving 
sodium  iodide  1-125  or  1-131.  Paragraph 
(2)(i)  is  the  same  as  the  corresponding 
items  in  proposed  §  35.34(b)(1).  The 
phrase  "wrong  target  organ"  was 
deleted  because  the 


radiopharmaceutical  (i.e.,  the  correct 
chemical  compound)  and  the  route  of 
administration  determine  the 
distribution  of  byproduct  material 
among  the  organs  or  tissues,  including 
the  target  organ.  For  example,  a 
frequently  used  therapeutic 
radiopharmaceutical  and  route  are 
sodium  phosphate  P-32  given 
intravenously,  which  is  preferentially 
taken  up  by  the  target  organ,  the 
skeleton.  The  only  way  the  wrong  organ 
could  be  targeted  is  if  the  wrong 
radiopharmaceutical  or  route  of 
administration  were  used.  Both  of  these 
errors  are  already  included  in  the 
defmition  of  a  misadministration.  Thus, 
the  wrong  target  organ  is  redundant. 

Paragraph  (2)(li)  is  the  same  as 
proposed  fi  35.34(b)(2),  with  the 
exception  that  the  thrieshold  is  now  20 
percent  for  the  same  reasons  discussed 
above,  in  category  (1)  of 
misadministration. 

(3)  This  paragraph  applies  to  ganuna 
stereotactic  radiosurgery  and  replaces  a 
part  of  proposed  {  9  35.34(b)(1)  and 
35.34(b)(3).  Paragraph  (3)(i)  is  essentially 
the  same  as  in  proposed  S  35.34(b)(1) 
with  the  exception  that  the  phrase 
"wrong  sealed  source"  was  deleted 
because  the  device  used  for  this  type  of 
procedure  contains  only  cobalt-60 
sources. 

Paragraph  (3)(ii)  is  the  same  as 
proposed  S  35.34(b)(3)(i).  The  threshold 
of  10  percent  for  the  total  dose  was 
retained  because  a  large  radiation  dose 
is  administered  during  the  procedure, 
and  therefore,  deviations  greater  than  10 
percent  may  have  greater  safety 
significance  and  need  to  be  reported  to 
NRC  and  promptly  addressed  by  the 
licensee. 

(4)  This  paragraph  applies  to 
teletherapy  and  it  replaces  proposed 

S  35.34(b)(3)  and  a  part  of  S  35.34(b)(1). 
Paragraph  (4)(i)  is  essentially  the  same 
as  in  proposed  S  35.34(b)(1),  but  uses  the 
phrase  "wrong  mode  of  treatment," 
rather  than  "wrong  sealed  source."  This 
change  is  intended  to  clarify  that 
teletherapy  misadministrations  capture 
the  use  of  the  wrong  sealed  source,  as 
well  as  such  events  as  a  patient 
receiving  cobalt-60  teletherapy  when 
linear  accelerator  therapy  was 
prescribed. 

Paragraphs  (4)(ii)  through  (4)(iv) 
replace  proposed  9  35.34(b)(3).  The 
phrase  "calculated  administered  dose" 
replaces  the  proposed  phrase 
"administered  dose"  to  clarify  that  a 
measured  dose  is  not  expected. 

Paragraph  (4)(ii)  applies  to  teletherapy 
treatments  with  three  or  fewer  fractions. 
It  is  the  same  as  proposed 
9  35.34(b)(3)(i).  The  threshold  of  10 
percent  for  the  total  dose  was  retained 


because  these  procedures  involve  larger 
radiation  doses  per  fraction  than 
procedures  with  more  than  three 
fractions,  and  thus  deviations  greater 
than  10  percent  may  have  greater  safety 
significance.  For  example,  a  hemi-body 
teletherapy  treatment  might  involve 
three  fractional  doses  of  400  rads  each 
fraction.  One  undesirable  comphcation 
of  a  substantial  overdose  (e.g.,  50 
percent  greater  than  the  prescribed  - 
dose)  for  this  treatment  might  be 
radiation  pneumonitis  or  even  death. 
Therefore,  such  events  need  to  be 
promptly  reported  to  the  NRC  and 
addressed  by  the  licensee. 

Paragraph  (4)(iii)  replaces  proposed 
9  35.34(b)(3)(ii),  with  the  exceptions  of 
(a)  the  phrase  "weekly  dose"  is  used 
instead  of  "fractional  dose"  and  (b)  the 
phrase  "30  percent  greater  than  the 
weekly  prescribed  dose"  is  used  instead 
of  "greater  than  twice  or  less  than  one- 
half  of  the  prescribed  fractional  dose." 
These  changes  allow  a  weekly 
comparison  with  the  prescribed  dose 
because  many  excellent  therapy 
departments  currently  utilize  a  weekly 
chart  check  and  the  ACR  recommends  a 
weekly  check.  Recall  that  if  the  weekly 
administered  dose  exceeds  the  weekly 
prescribed  dose  by  more  than  15 
percent,  a  recordable  event  has 
occurred,  which  the  licensee  will 
respond  to  internally  to  the  institution. 
Since  the  licensee  should  be  detecting 
the  smaller  weekly  deviations  and 
taking  appropriate  actions,  calculated 
weekly  administered  doses  that  are  30 
percent  greater  than  the  weekly 
prescribed  doses  will  be  reported 
because  they  could  possibly  indicate  a 
deficiency  in  the  QM  program,  which 
could  be  of  greater  safety  significance, 
rather  than  because  they  necessarily 
indicate  a  risk  to  the  patient.  However, 
calculated  weekly  administered  doses 
that  are  less  than  the  weekly  prescribed 
doses  will  not  be  reported  because  the 
criteria  for  the  total  doses  capture 
significant  deviations. 

Paragraph  (4)(iv)  is  the  same  as 
proposed  9  35.34(b)(3)(i),  with  the 
exception  that  the  threshold  is  now  20 
percent.  Since  the  licensee  is  monitoring 
weekly  dose  deviations  and  taking 
appropriate  actions,  a  deviation  from  a 
total  prescribed  dose  that  exceeds  20 
percent  will  be  reported  because  it  could 
possibly  indicate  a  deficiency  in  the  QM 
program,  which  could  be  of  greater 
safety  significance,  rather  than  because 
it  necessarily  indicates  a  significant  risk 
to  the  patient. 

(5)  This  paragraph  applies  to 
brachytherapy  and  it  replaces  proposed 
9  35.34  (b)(4),  (b)(5),  and  part  of 
9  35.34(b)(1).  Paragraph  (5](i)  is  the  same 
as  in  proposed  9  35.34(b)(1)  «vith  the 


following  two  modifications:  (a)  The 
phrase  "wrong  radioisotope"  replaces 
the  phrase  "wrong  sealed  source"  a;id 
(b)  a  parenthetical  note  for  permanent 
implants  was  added  to  clarify  the  intent. 
"Radioisotope"  is  a  more  specific  term 
than  "sealed  source."  For  permanent 
implants,  the  intent  is  to  exclude  from 
the  determination  of  the  wrong 
treatment  site  seeds  that  were 
implanted  in  the  correct  site  but 
migrated  outside  that  site. 

Paragraphs  (5)(ii)  and  (5)(iii)  are 
essentially  the  same  as  proposed 
9  35.34(b)(4).  The  phrase  "one  or  more 
sealed  sources  that  are  not  removed 
upon  completion  of  the  procedure"  was 
used  in  (5](iii)  instead  of  the  proposed 
phrase  "is  lost  or  is  imrecoverable 
during  the  brachytherapy  treatment,"  to 
clarify  the  intent.  The  phrase  "is  lost  or 
is  unrecoverable"  produced  confusion 
among  the  pilot  program  volunteers, 
whereas,  the  phrase  "is  not  removed 
upon  completion"  is  clear  and  was 
recommended  by  the  professional 
associations. 

Paragraph  (5)(iv)  is  the  same  as 
proposed  9  3S.34(b)(5]  except  that  the 
phrase  "calculated  administered  dose" 
was  used  instead  of  "administered 
dose"  to  clarify  that  a  measured  dose  is 
not  expected. 

Note  that,  as  specified  in  the 
definition  of  prescribed  dose  for 
brachytherapy,  providing  the  total 
source  strength  and  exposure  time  may 
be  an  alternative  to  providing  the  total 
dose.  However,  this  alternative  does  not 
apply  to  high-dose-rate  remote 
afterloading  devices  because  the  total 
dose  must  be  specified  prior  to 
beginning  the  treatment. 

(6)  This  paragraph  apphes  to  any 
diagnostic  administration  of  a 
radiopharmaceutical  other  than  sodium 
iodide  1-125  or  1-131,  in  quantities 
greater  than  30  microciuies.  This  type  of 
misadministration  is  similar  to  the 
diagnostic  misadministrations  in 
proposed  99  35.33(b)  and  35.33(d). 
However,  there  are  several  differences: 

(a)  The  phrase  "wrong  organ"  in 
proposed  9  35.33(b)(1)  was  deleted 
because  the  radiopharmaceutical  (i.e., 
the  correct  chemical  compound)  and  the 
route  of  administration  determine  the 
distribution  of  byproduct  material 
among  the  organs  or  tissues,  including 
the  target  organ  as  described  previously 
for  "recordable  event." 

(b)  The  thresholds  for  reporting  in 
proposed  9  35.33(d),  "a  whole  body  dose 
greater  than  0.5  rem  or  an  organ  dose 
greater  than  2  rems,"  were  changed  to 
"an  effective  dose  equivalent  of  5  rems 
or  a  dose  equivalent  of  50  rems  to  any 
individual  organ"  in  the  Hnal 
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amendment.  Both  the  public  comments 
and  the  ACMUI  recommendations 
suggested  that  the  dose  thresholds  used 
for  reporting  should  correspond  to  some 
kind  of  biological  significance.  These 
thresholds  are  well  below  the  dose 
levels  that  would  cause  some  harmful  or 
detrimental  deterministic  effect  as 
opposed  to  a  stochastic  effect.  These 
thresholds  correspond  to  the  annual 
dose  limits  in  the  new  10  CFR  part  20  for 
occupational  workers,  which  are 
thresholds  for  reporting  overexposure  to 
the  NRC. 

(c)  The  phrase  "if  it  involved  the  use 
of  byproduct  material  not  authorized  for 
medical  use  in  the  license"  in  proposed 
§  35.33(d)  was  deleted  because  it  is 
unnecessary.  Under  current  regulations 
at  10  CFR  35.13,  licensees  are  required 
to  amend  their  licenses  prior  to  using 
any  byproduct  material  not  authorized 
by  their  licenses;  and  at  §  30.41(c).  the 
licensee  transferring  the  byproduct 
material  must  verify  that  the  transferee 
is  authorized  by  license  to  receive  the 
type,  form,  and  quantity  of  byproduct 
material  to  be  transferred. 

(d)  The  phrase  "administration  of  a 
dosage  differing  by  at  least  fivefold  from 
the  prescribed  dosage"  in  proposed 

S  35.33(d)  was  replaced  by  dose 
thresholds  for  the  same  reasons  as 
discussed  in  item  (b)  above. 

Prescribed  dosage.  This  definition  has 
been  modified  as  follows: 

(1)  The  proposed  phrase  "before 
administration  of  the 
radiopharmaceutical"  was  deleted 
because  it  is  part  of  the  definition  of 
"written  directive;"  thus,  it  is  redundant. 

(2)  The  proposed  word  "prescription" 
was  replaced  by  "written  directive."  The 
reasons  for  the  change  are  provided 
under  the  discussion  of  written 
directive. 

(3)  The  proposed  phrase  "if  the 
procedure  is  performed  pursuant  to  a 
diagnostic  referral"  was  deleted.  A  new 
phrase,  "or  in  any  appropriate  record  in 
accordance  with  the  directions  of 
authorized  user  for  diagnostic 
procedures,"  was  added  to  clarify  that 
an  authorized  user  may  direct  any 
diagnostic  procedure  that  was  not 
included  in  or  departs  from  the 
diagnostic  clinical  procedures  manual  as 
long  as  the  prescribed  dosage  is 
documented  in  an  appropriate  record. 

Prescribed  dose.  This  definition  has 
been  modified  as  follows: 

(1)  Gdmma  stereotactic  radiosurgery 
was  added  to  this  definition.  Although 
this  type  of  procedure  may  be 
considered  to  be  a  single  fraction 
teletherapy  procedure,  it  is  listed 
separately  from  teletherapy  to  allow  for 
the  differences  between  the  two. 


(2)  The  phrase  "as  documented  in  the 
written  directive"  was  used  to  clarify 
where  the  actual  prescribed  dose  is 
recorded.  • 

(3)  For  brachytherapy,  the  phrase  "the 
total  source  strength  and  exposure  time" 
was  used  to  specify  an  alternative  way 
of  defining  the  total  dose.  This  phrase 
also  calls  attention  to  the  importance  of 
the  exposure  time.  For  temporary 
implants,  after  the  sealed  sources  have 
been  implanted  and  the  appropriate 
calculations  performed,  administering 
the  correct  prescribed  dose  becomes  a 
matter  of  removing  the  sealed  sources 
on  time  (e.g.,  after  48  hours). 

Recordable  event.  The  term 
"recordable  event"  replaces  "therapy 
event"  as  defined  in  proposed  §  35.34(a). 
The  term  "recordable  event"  is  used  to 
indicate  that  a  record  and  not  a  report  is 
required.  A  recordable  event  is 
evaluated  by  the  licensee  pursuant  to 
§  35.32(c)  of  the  final  amendment.  The 
phrase  "any  therapeutic  medical  use  not 
authorized  by  the  license"  in  proposed 
§  35.34(a)(4)  was  deleted,  because  under 
current  regulations  at  10  CFR  35.13,  the 
hcensee  is  required  to  amend  its  license 
prior  to  using  any  byproduct  material 
not  authorized  by  its  license;  and  at  10 
CFR  30.41(c),  the  licensee  transferring 
the  byproduct  material  must  verify  that 
the  transferee  is  authorized  by  license 
for  the  receipt  of  the  type,  form,  and 
quantity  of  byproduct  material  to  be 
transferred. 

Each  tjrpe  of  recordable  event  under 
this  definition  is  discussed  in  the  same 
sequence  as  it  appears  in  the  definition 
of  recordable  event  in  9  35.2  of  the  final 
rule: 

(1)  The  phrase  "mitten  directive"  was 
used  to  replace  "prescription."  Also,  the 
phrase  "a  prior  review  of  the  patient's 
case  by  an  authorized  user  or  a 
physician  under  the  supervision  of  an 
authorized  user,"  in  proposed 

S  35.34(a)(1),  was  deleted  because  if  an 
authorized  user  signed  the  written 
directive,  the  phrase  is  not  necessary. 

(2)  This  type  of  recordable  event, 
without  daily  recording,  is  essentially 
the  same  as  published  in  the  proposed 
rule  with  only  minor  editorial  changes. 

(3)  This  type  of  recordable  event,  in 
which  dosage  differs  by  more  than  10 
percent,  applies  to  any  administration  of 
quantities  greater  than  30  microcuries  of 
either  sodium  iodide  1-125  or  1-131.  This 
recordable  event  is  the  same  as  in 
proposed  $  35.34(b)(2)  but  with  an 
additional  threshold  of  15  microcuries; 
i.e.,  if  the  difference  between  the 
administered  dosage  and  the  prescribed 
dosage  is  15  microcuries  or  less,  it  is  not 
a  recordable  event  even  if  the  difference 
exceeds  10  percent.  This  threshold  was 
added  to  avoid  unnecessary  work 


because  of  the  generation  of  recordable 
events  caused  by  small  differences  (e.g.. 
if  the  prescribed  dosage  is  35 
microcuries,  and  the  administered 
dosage  is  40  microcuries,  the  difference 
exceeds  10  percent  but  does  not  exceed 
15  microcuries;  thus,  it  is  not  a 
recordable  event). 

(4)  This  type  of  recordable  event,  in 
which  dosage  differs  by  more  than  10 
percent,  applies  to  radiopharmaceutical 
therapy,  other  than  sodium  iodide  1-125 
or  1-131,  and  it  is  the  same  as  in 
proposed  S  35.34(b)(2).  Thus,  if  the 
administered  dosage  differs  from  the 
prescribed  dosage  by  more  than  10 
percent,  it  is  a  recordable  event.  If  the 
difference  exceeds  20  percent  it  is 
handled  as  a  misadministration. 

(5)  This  type  of  recordable  event,  a 
wrong  radiation  dose,  applies  to 
teletherapy  and  is  similar  to  the 
proposed  i  35.34(a)(3)  with  the  following 
modifications: 

(a)  The  phrase  "calculated  weekly 
dose"  was  used  to  replace  "fractional 
dose"  to  allow  a  weekly  comparison 
with  the  prescribed  dose  because  many 
therapy  departments  currently  utilize  a 
weekly  chart  check  and  the  ACR 
recommends  a  weekly  check; 

(b)  The  word  "calculated"  was  added 
to  the  weekly  dose  to  clarify  that  a 
measured  dose  is  not  expected;  and 

(c)  The  dose  threshold  was  decreased 
to  15  percent  of  the  weekly  prescribed 
dose  instead  of  the  proposed  20  percent 
of  fractional  dose  to  be  less  than  the 
misadministration  threshold  for  the  total 
administered  dose. 

(6)  This  type  of  recordable  event,  also 
a  wrong  radiation  dose,  applies  to 
brachytherapy  and  parallels  item  (5) 
above.  If  the  calculated  administered 
dose  differs  from  the  prescribed  dose  by 
more  than  10  percent,  it  is  a  recordable 
event.  If  the  difference  exceeds  20 
percent,  it  is  handled  as  a 
misadministration.  As  previously 
discussed  under  the  definition  of 
prescribed  dose  for  brachytherapy.  the 
total  source  strength  and  exposure  time 
may  be  used  as  an  alternative  to  the 
total  dose,  except  for  the  high-dose-rate 
remote  afterloading  devices.  For  a 
temporary  implant  of  48  hours,  given 
that  the  total  source  strength  has  been 
implanted  and  is  therefore  a  fixed  value, 
a  recordable  event  has  occurred  if  the 
sealed  sources  are  not  removed  within 
plus  or  minus  4.8  hours  from  48  hours. 

Written  directive.  This  term  replaces 
the  word  "prescription"  as  defined  in 
proposed  S  35.2.  Based  on  the  lessons 
learned  from  the  pilot  program  and 
suggestions  made  by  the  professional 
associations,  the  Agreement  States,  the 
ACMUI.  and  the  public  comments,  the 


term  "written  directive"  shot 
to  avoid  any  potential  confus 
existing  medical  practices  or 
commonly  used  definition  of 
prescription. 

In  the  introductory  paragra 
proposed  phrase  "or  a  physic 
the  supervision  of  an  authori; 
was  deleted  because  such  su; 
already  allowed  under  the  cu 
§  35.25  entitled  "Supervision, 
phrase  was  redundant  and  ui 
Also  in  the  same  paragraph.  I 
"administration  of  byproduct 
replaces  the  phrase  "medical 
the  phrase  "prior  to  the  admij 
of  byproduct  material  or  radii 
byproduct  material  except  as 
in  paragraph  (6)  of  this  defini 
added  to  clarify  the  Intent  the 
written  directive  must  be  pre] 
to  the  administration  of  a 
radiopharmaceutical  or  radia 
Paragraph  (1)  applies  to  an; 
administration  of  quantities  g 
30  microcuries  of  either  sodiu 
1-125  or  H31.  This  paragrapl 
essentially  the  same  as  parag 
under  the  proposed  definition 
prescription,  with  the  exceptii 
phrases  "the  radioisotope"  an 
"physical  form,  chemical  fom 
of  administration"  were  delet 
phrases  are  unnecessary  bece 
specifying  either  sodium  iodic 
1-131.  specifying  the  radioisot 
the  chemical  form  would  be  n 
The  route  of  administration  is 
necessary  because  sodium  io< 
always  concentrate  in  the  thy 
regardless  of  the  route. 

Paragraph  (2)  applies  to  anj 
therapeutic  administration  of 
radiopharmaceutical,  other  th 
iodide  1-125  or  1-131.  This  par 
essentially  the  same  as  paragi 
under  the  proposed  definition 
prescription,  with  the  exceptic 
uses  the  phrase  "the 
radiopharmaceutical"  instead 
phrase  "the  radioisotope,  phyi 
and  chemical  form."  because  I 
"radiopharmaceutical"  includi 
radioisotope  and  the  chemical 
physical  form  is  not  necessary 
the  route  of  administration  mii 
specified. 

Paragraph  (3)  apphes  to  gan 
stereotactic  radiosurgery.  This 
was  separated  from  teletherap 
to  specify  the  unique  types  of 
information  that  need  to  be  in< 
a  written  directive  for  this  pro 
Paragraph  (4)  applies  to  tele 
procedures.  This  paragraph  is 
as  paragraph  (c)  in  the  propose 
definition  of  prescription  with 
following  modifications:  (a)  Tl 
"dose  per  fraction"  replaces  fh 
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because  of  the  generation  of  recordable 
events  caused  by  small  differences  (e.g., 
if  the  prescribed  dosage  is  35 
microcuries,  and  the  administered 
dosage  is  40  microcuries,  the  difference 
exceeds  10  percent  but  does  not  exceed 
15  microcuries;  thus,  it  is  not  a 
recordable  event). 

(4)  This  type  of  recordable  event,  in 
which  dosage  differs  by  more  than  10 
percent,  applies  to  radiopharmaceutical 
therapy,  other  than  sodium  iodide  1-125 
or  M31,  and  it  is  the  same  as  in 
proposed  S  35.34(b)(2).  Thus,  if  the 
administered  dosage  differs  from  the 
prescribed  dosage  by  more  than  10 
percent,  it  is  a  recordable  event.  If  the 
difference  exceeds  20  percent  it  is 
handled  as  a  misadministration. 

(5)  This  type  of  recordable  event,  a 
wrong  radiation  dose,  applies  to 
teletherapy  and  is  similar  to  the 
proposed  S  35.34(a)(3)  with  the  following 
modifications: 

(a)  The  phrase  "calculated  weekly 
dose"  was  used  to  replace  "fractional 
dose"  to  allow  a  weekly  comparison 
with  the  prescribed  dose  because  many 
therapy  departments  currently  utilize  a 
weekly  chart  check  and  the  ACR 
recommends  a  weekly  check; 

(b)  The  word  "calculated"  was  added 
to  the  weekly  dose  to  clarify  that  a 
measured  dose  is  not  expected:  and 

(c)  The  dose  threshold  was  decreased 
to  15  percent  of  the  weekly  prescribed 
dose  instead  of  the  proposed  20  percent 
of  fractional  dose  to  be  less  than  the 
misadministration  threshold  for  the  total 
administered  dose. 

(6)  This  type  of  recordable  event,  also 
a  wrong  radiation  dose,  applies  to 
brachytherapy  and  parallels  item  (5) 
above.  If  the  calculated  administered 
dose  differs  from  the  prescribed  dose  by 
more  than  10  percent,  it  is  a  recordable 
event.  If  the  difference  exceeds  20 
percent,  it  is  handled  as  a 
misadministration.  As  previously 
discussed  under  the  defmition  of 
prescribed  dose  for  brachytherapy,  the 
total  source  strength  and  exposure  time 
may  be  used  as  an  alternative  to  the 
total  dose,  except  for  the  high-dose-rate 
remote  afterloading  devices.  For  a 
temporary  implant  of  48  hours,  given 
that  the  total  source  strength  has  been 
implanted  and  is  therefore  a  fixed  value, 
a  recordable  event  has  occurred  if  the 
sealed  sources  are  not  removed  within 
plus  or  minus  4.8  hours  from  48  hours. 

Written  directive.  This  term  replaces 
the  word  "prescription"  as  defined  in 
proposed  {  35.2.  Based  on  the  lessons 
learned  from  the  pilot  program  and 
suggestions  made  by  the  professional 
associations,  the  Agreement  States,  the 
ACMUI,  and  the  public  comments,  the 


term  "written  directive"  should  be  used 
to  avoid  any  potential  confusion  with 
existing  medical  practices  or  the 
commonly  used  definition  of 
prescription. 

In  the  introductory  paragraph,  the 
proposed  phrase  "or  a  physician  under 
the  supervision  of  an  authorized  user" 
was  deleted  because  such  supervision  is 
already  allowed  under  the  current 
§  35.25  entitled  "Supervision."  Thus,  this 
phrase  was  redundant  and  unnecessary. 
Also  in  the  same  paragraph,  the  phrase 
"administration  of  byproduct  material" 
replaces  the  phrase  "medical  use,"  and 
the  phrase  "prior  to  the  administration 
of  byproduct  material  or  radiation  from 
byproduct  material  except  as  specified 
in  paragraph  (6)  of  this  definition"  was 
added  to  clarify  the  Intent  that  the 
written  directive  must  be  prepared  prior 
to  the  administration  of  a 
radiopharmaceutical  or  radiation. 

Paragraph  (1)  applies  to  any 
administration  of  quantities  greater  than 
30  microcuries  of  either  sodium  iodide 
1-125  or  H31.  This  paragraph  is 
essentially  the  same  as  paragraph  (b) 
under  the  proposed  definition  of 
prescription,  with  the  exception  that  the 
phrases  "the  radioisotope"  and 
"physical  form,  chemical  form,  and  route 
of  administration"  were  deleted.  These 
phrases  are  unnecessary  because  after 
specifying  either  sodium  iodide  1-125  or 
1-131.  specifying  the  radioisotope  and 
the  chemical  form  would  be  redundant. 
The  route  of  administration  is  not 
necessary  because  sodium  iodide  will 
always  concentrate  in  the  thyroid, ' 
regardless  of  the  route. 

Paragraph  (2)  applies  to  any 
therapeutic  administration  of  a 
radiopharmaceutical,  other  than  sodium 
iodide  1-125  or  H31.  This  paragraph  is 
essentially  the  same  as  paragraph  (b) 
under  the  proposed  definition  of 
prescription,  with  the  exception  that  it 
uses  the  phrase  "the 
radiopharmaceutical"  instead  of  the 
phrase  "the  radioisotope,  physical  form, 
and  chemical  form,"  because  the  word 
"radiopharmaceutical"  includes  the 
radioisotope  and  the  chemical  form.  The 
physical  form  is  not  necessary  because 
the  route  of  administration  must  be 
specified. 

Paragraph  (3)  applies  to  gamma 
stereotactic  radiosurgery.  This  definition 
was  separated  from  teletherapy  in  order 
to  specify  the  unique  types  of 
information  that  need  to  be  included  in 
a  written  directive  for  this  procedure. 
Paragraph  (4)  applies  to  teletherapy 
procedures.  This  paragraph  is  the  same 
as  paragraph  (c)  in  the  proposed 
definition  of  prescription  with  the 
following  modifications:  (a)  The  phrase 
"dose  per  fraction"  replaces  the  phrase 


"number  of  fractions"  to  emphasize  the 
dose  to  be  delivered  in  a  single  fraction 
and  (b)  the  phrase  "overall  treatment 
period"  was  added  to  emphasize  that 
the  treatments  will  end  after  the 
specified  number  of  weeks,  unless  the 
treatment  period  is  revised  by  the 
authorized  user  prior  to  continuing. 

Paragraph  (5)  applies  to 
brachytherapy  using  high-dose-rate 
remote  afterloading  devices.  This 
definition  was  separated  from  other 
brachytherapy  procedures  because  of 
the  need  for  the  written  directive  to 
specify  the  total  dose,  along  with  other 
parameters,  before  administration  of  the 
radiation  because  the  time  period  for 
exposure  is  very  short  when  compared 
with  other  types  of  brachytherapy. 

Paragraph  (6J  applies  to 
brachytherapy  procedures  other  than 
those  specified  in  paragraph  (5)  above. 
This  paragraph  is  essentially  the  same 
as  paragraph  (d)  in  the  proposed 
definition  of  prescription.  This 
paragraph  requires  the  authorized  user 
to  specify,  before  implantation,  the 
radioisotope,  the  source  strengths,  and 
the  number  of  sources,  but  does  not 
require  the  total  dose  because  detailed 
calculations  are  required  to  determine 
the  total  dose  after  the  sources  are 
implanted.  However,  following 
implantation  but  before  completion  of 
the  procedure,  the  authorized  user  must 
specify,  among  other  parameters,  the 
total  source  strength  and  exposure  time. 
If  the  authorized  user  prefers,  the  total 
dose  may  be  used  instead  of  the  total 
source  strength  and  exposure  time.  This 
change,  using  total  source  strength  and 
exposure  time,  provides  an  easy  way  of 
■  specifying  the  total  dose  and  simplifies 
the  determination  of  a 
misadministration.  Since  the  total 
source  strength  is  fixed  when  the 
sources  are  implanted,  delivering  the 
prescribed  dose  is  a  matter  of  using  the 
correct  (i.e..  prescribed)  exposure  time. 
In  other  words,  after  implanting  the 
correct  sources,  the  exposure  time  (and 
total  dose)  will  be  correct  if  the  sources 
are  removed  at  the  right  time. 

Section  35.8    Information  Collection 
Requirements:  0MB  Approval 

Paragraph  (b)  of  this  section  was 
modified  by  adding  S  35.32  to  the  list  of 
sections  that  contain  information 
collection  requirements. 

Section  35.25    Supervision 

This  section  was  not  in  the  proposed 
rule.  It  is  not  necessary  to  publish  this 
revision  for  pubbc  comment  because  the 
revisions  are  conformatory  in  nature.  In 
the  revised  §  35.25(a)(1).  the  phrase  "and 
in  the  licensee's  written  quality 
management  program"  was  added  to 


require  each  licensee  to  instruct  the 
supervised  individual  in  the  procedures 
of  the  quality  management  program. 
Also  in  the  revised  S  35.25(a)(2).  the 
phrase  "follow  the  written  radiation 
safety  and  quality  management 
procedures  established  by  the  licensee" 
replaces  the  phrase  "follow  the 
procedures  estabhshed  by  the  Radiation 
Safety  Officer"  to  clarify  that  the 
procedures  in  both  the  radiation  safety 
programs  and  in  the  quality 
management  program  will  be 
established  by  the  hcensee  and  must  be 
followed  by  the  supervised  individual. 
Replacing  the  phrase  "the  Radiation 
Safety  Officer"  with  the  phrase  "the 
licensee"  is  essentially  no  change  since 
the  Radiation  Safety  Officer  is  employed 
by  the  licensee  and  the  licensee  can 
delegate  responsibilities. 

Section  35.32    Quality  Management 
Program 

This  section  was  renamed.  NRC  use  of 
the  term  "quality  assurance"  led  to  some 
misunderstanding  because  under 
JCAHO's  accreditation  programs  it 
applies  to  the  entire  hospital.  Since  this 
rule  addresses  only  the  delivery  process 
of  administering  byproduct  material  or 
radiation  from  byproduct  material,  a 
new  title.  "Quality  Management 
Program."  is  used  in  the  final  rule  to 
preserve  the  quality  concept  and  avoid 
any  confusion  or  interference  with  the 
thousands  of  existing  JCAHO  quality 
assurance  programs.  Also,  this  section 
was  designated  as  §  35.32  instead  of  the 
proposed  designation  S  35.35.  This 
redesignation  locates  this  section  in 
front  of  S  35.33  and  establishes  a  logical 
sequence.  This  section  is  very  similar  to 
the  proposed  S  35.35  with  the  following 
modifications. 

In  S  35.32(a).  the  phrase  "to  provide 
high  confidence  that  the  byproduct 
material  or  radiation  from  byproduct 
material  will  be  administered  as 
directed  by  the  authorized  user" 
replaces  the  proposed  phrases  "to 
prevent,  detect  and  correc:  the  cause  of 
errors  in  medical  use"  and  "errors  in 
medical  use  will  be  prevented."  lliis 
modification  states  the  obiective  of  the 
QM  program  in  a  positive  manner  rather 
than  a  negative  manner.  Also,  this 
modification  was  made  in  response  to 
many  public  comments  and  workshop 
recommendations  that  the  word  "error" 
is  too  broad,  and  that  the  proposed 
language  implies  that  all  errors  must  be 
prevented.  Also  in  the  same  paragraph, 
the  phrase  "as  applicable"  was  added  to 
clarify  that  this  section  is  applicable 
only  to  those  part  35  hcensees  who 
perform  procedures  for  which  a  written 
directive  is  required. 


34116  Federal  Register  /  Vol.  56.  No.  143  /  Thursday.  July  25.  1991  /  Rules  and  Regulations 


The  following  proposed  objectives 
were  deleted  in  response  to  public 
comments  and  workshop 
recommendations: 

(a)  The  proposed  objective  1  "ensure 
that  any  medical  use  is  indicated  for  the 
patient's  medical  condition"  was 
deleted  because  it  is  not  necessary. 
When  directing  the  administration  of 
byproduct  material,  it  is  already  part  of 
the  authorized  user's  responsibility  as  a 
physician  to  ensure  that  the 
administration  is  indicated  for  the 
patient's  medical  condition.  Further,  the 
objectives  of  the  QM  program  can 
nevertheless  be  achieved  because  the 
authorized  user  is  required  to  sign  a 
written  directive  prior  to  the 
administration. 

(b)  The  proposed  objective  3  became 
unnecessary  after  the  diagnostic 
components  of  the  QM  program  for  most 
radiopharmaceuticals  were  deleted  (as 
discussed  previously). 

(c)  The  proposed  objective  4  was 
deleted  because  logically  it  would  be 
unnecessary  if  the  required  condition  of 
proposed  objective  5  was  met. 

Public  comments  and  workshop 
reconunendations  suggested  that  each 
objective  should  not  start  with  the  word 
"ensure"  because  trying  to  ensure  that 
each  objective  is  achieved  has  the  same 
connotation  as  preventing  all  errors.  In 
this  manner,  the  word  "ensure" 
produced  unrtecessary  frustration.  Thus, 
the  word  "ensure"  was  deleted  from 
each  objective  in  the  final  rule.  Also,  as 
discussed  previously,  the  phrase 
"written  directive"  replaces  the 
proposed  word  "prescription." 

Each  objective  retained  in  the  final 
rule  is  discussed  below. 

(1)  Objective  1  is  essentially  the  same 
as  the  proposed  objective  2  except  that: 
(a)  The  phrase  "prior  to  each 
administration"  replaces  the  proposed 
phrase  "prior  to  any  medical  use"  to 
clarify  the  intent  to  narrowly  focus  on 
the  delivery  to  the  patient  of  the 
byproduct  material  or  radiation,  (b)  the 
different  types  of  therapy  procedures, 
including  gamma  stereotactic 
radiosurgery,  were  listed  separately  for 
ease  of  understanding,  and  (c)  the 
phrase  "sodium  iodide"  was  added  to 
exclude  all  other  iodine  compounds  such 
as  iodohippurate,  which  delivers  a  much 
smaller  radiation  dose  to  the  thyroid  as 
compared  to  an  equal 
radiopharmaceutical  dosage  of  sodium 
iodide. 

Although  many  commenters 
questioned  the  need  for  requiring  a 
written  directive  for  diagnostic 
procedures  involving  quantities  greater 
than  30  microcuries  of  either  socQum 
iodide  1-125  or  1-131,  the  final  rule 
retains  this  provision.  The  purpose  of 


this  provision  is  to  put  the  authorized 
user  in  direct  control  of  ordering  and 
delivering  a  dosage  greater  than  30 
microcuries  of  either  sodium  iodide  I- 
125  or  1-131.  This  dosage  would  deliver 
about  50  rems  dose  equivalent  to  the 
thyroid.  However,  in  the  reported 
mistakes  of  administration,  there  have 
been  several  cases  of  a  technologist 
misinterpreting  the  referring  physician's 
request,  not  checking  with  the 
authorized  user,  and  administering 
milhcurie  amounts  of  sodium  iodide 
1-131  instead  of  the  requested  microcurie 
amounts.  Inadvertent  administration  of 
millicurie  quantities  of  1-131  can  cause 
significant  adverse  effects  to  the  patient, 
such  as  ablating  the  thyroid  gland  or 
impairing  its  proper  function.  If  the 
requirement  for  a  written  directive  bad 
been  in  effect  at  that  time,  a  technologist 
could  not  administer  a  dosage  greater 
than  30  microcuries  of  either  sodium 
iodide  1-125  or  1-131  without  a  written 
directive  dated  and  signed  by  the 
authorized  user,  and  thus  these  events 
would  probably  have  been  prevented. 

(2)  Objective  2  is  essentially  the  same 
as  proposed  objective  6  with  the 
following  modifications:  (a)  The  phrase 
"by  more  than  one  method"  was  added 
to  clarify  the  intent  (e.g.,  ask  the 
patient's  name  and  also  ask  the  patient 
for  any  one  of  the  following:  birth  date, 
address,  social  security  number  and 
confirm  this  by  comparing  it  with 
corresponding  information  in  the 
patient's  record;  or  check  the  name  on 
the  patient's  ID  bracelet;  or  ask  for  the 
patient's  signature],  (b)  the  proposed 
phrase  "or  the  diagnostic  referral"  was 
deleted  to  conform  with  the  removal  of 
the  diagnostic  components. 

(3)  Objective  3  is  essentially  the  same 
as  the  proposed  objective  B  with  the 
exception  of  using  the  phrase  "final 
plans  of  treatment  and  related 
calculations"  instead  of  the  proposed 
phrase  "treatment  planning."  The  phrase 
"treatment  planning"  is  not  static  and  is 
often  thought  of  as  a  continuing  activity 
of  the  authorized  user  as  the  patient 
progresses.  Also,  the  professional 
associations  (e.g..  ACR)  stated  that, 
initially,  there  may  be  several 
alternative  plans  of  treatment,  and 
following  a  discussion  between  the 
physicist  or  dosimetrist  and  the 
authorized  user,  a  final  plan  of 
treatment  would  be  selected  and  used. 
Thus,  the  change  was  necessary  to 
avoid  confusion  as  to  which  plan 
needed  to  be  in  accordance  with  the 
written  directive.  Also,  gamma 
stereotactic  radiosurgery  was  added  to 
conform  with  similar  changes,  as 
discussed  previously. 

(4]  Objective  4  is  the  same  as  the 
proposed  objective  5  with  the  exception 


that  the  proposed  phrase  "or  a 
diagnostic  referral  and  clinical 
procedures  manual"  was  deleted  to 
conform  with  the  removal  of  the 
diagnostic  components. 

(5)  Objective  5  is  essentially  the  same 
as  the  proposed  objective  7  with  the 
following  modifications:  (a)  The  phrase 
"and  appropriate  action  is  taken"  was 
added  to  clarify  the  intent  to  have 
appropriate  action  taken  after  the 
unintended  deviations  are  identified 
based  on  a  recommendation  from  the 
pilot  program  participants  and  (b)  the 
proposed  phrase  "or  a  diagnostic 
referral  and  clinical  procedures  manual" 
was  deleted  to  conform  to  the  removal 
of  the  diagnostic  components. 

Section  35.32(b)  is  essentially  the 
same  as  proposed  §  35.35(b)  with  the 
following  modifications: 

Section  35.32(b)(1)  is  the  same  as  the 
first  sentence  of  the  proposed 
§  35.35(b)(1)  except  for  the  following 
changes:  (a)  The  word  "review"  replaces 
the  proposed  phrase  "comprehensive 
audit"  to  use  a  term  more 
understandable  to  licensees  based  on 
lessons  learned  from  the  pilot 
programand  (b)  the  phrase  "including, 
since  the  last  review,  an  evaluation  of  (i) 
a  representative  sample  of  patient 
administrations,  (ii)  all  recordable 
events,  and  (iii)  all  misadministrations" 
was  added  to  clarify  the  content  of  the 
review  based  on  lessons  learned  from 
the  pilot  program. 

Section  35.32(b)(2)  is  the  same  as  the 
second  sentence  of  the  proposed 
§  35.35(b)(1)  except  for  the  following 
changes:  (a)  The  word  "licensee" 
replaces  the  proposed  phrase  "licensee's 
management"  to  simplify  the  final  rule 
language,  and  (b)  the  phrase  "if 
required,  make  modifications  to  meet 
the  objectives  of  paragraph  (a)  of  this 
section"  replaces  the  proposed  phrase 
"promptly  implement  modifications 
within  30  days  that  will  prevent  the 
recurrence  of  errors  in  medical  use"  to 
give  the  responsibility  to  the  licensee  for 
determining  whether  or  when 
modifications  are  needed.  This  is  in 
keeping  with  a  performance-based 
approach. 

Section  35.32(b)(3)  is  the  same  as  the 
last  sentence  of  proposed  S  35.35(b)(1) 
with  the  exception  of  using  the  phrase 
"review,  including  the  evaluations  and 
findings  of  the  review"  instead  of  the 
proposed  phrase  "audit  and 
management  evaluation"  to  conform  to 
the  changes  made  in  §  35.32  (b)(1)  and 
(b)(2)  and  to  use  terms  more 
understandable  to  licensees. 

Section  35.32(c)  replaces  the  proposed 
§  35.34(c)  and  a  part  of  §  35.34(f)(2) 
pertaining  to  therapy  events.  Many 


commenters  and  participants 
program  stated  that  the  propi 
recordkeeping  and  reporting 
requirements  were  too  compl 
confusing.  In  the  final  rule,  pi 
requirements  related  to  diagr 
events  were  eliminated  folloi 
recommendations  of  the  AOi 
the  term  "recordable  event"  i 
proposed  term  "therapy  even 
recordable  event  occurs,  the 
allows  the  licensee  to  respon 
event  within  the  institution,  t 
proposed  §  35.34(a),  but  with 
requiring  that  a  report  be  wri 
licensee  management.  The  pr 
requirements  in  55  35.34(c)  ai 
35.34(f)(2)  for  therapy  events 
greatly  simplified  and  consol 
this  paragraph  to  reduce  the  1 
detail  and  avoid  unnecessaril 
burdensome  costs  based  on  I 
learned  from  the  pilot  prograi 

The  modifications  are  (a)  tl 
"licensee"  replaces  the  propo 
phrases  "Radiation  Safety  Of 
"the  licensee  management"  t( 
flexibility  for  the  licensee  to  ( 
the  appropriate  personnel  to  i 
the  cause  or  take  corrective  a 
the  phrase  "assembling  the  re 
facts  including  the  cause"  rep 
proposed  phrase  "promptly  ir 
the  cause"  to  reduce  the  empl 
the  speed  of  the  investigation 
the  recordkeeping  requiremer 
consohdated  and  simphfied.  1 
retention  period  was  shortene 
years;  the  proposed  ten  years 
necessary  based  on  the  currei 
inspection  frequency. 

Many  commenters  asked  al 
meaning  of  the  phrase  "in  an 
form."  The  phrase  means  that 
licensee  must  be  able  to  prodi 
legible  record,  or  copy  of  the  i 
within  a  reasonable  period  of 
request  by  an  NRC  inspector, 
records  may  be  maintained  in 
location  or  by  any  means,  inci 
electronic  or  microfiche. 

Section  35.32(d)  is  the  same 
5  35.34(f)(1)  with  the  exceptioi 
paragraphs  are  separated  for  i 

Section  35.32(e)  is  a  simplifi 
of  the  proposed  5  35.35(b)(2).  1 
response  to  lessons  learned  fr 
pilot  program  and  recommend 
from  the  professional  associat 
Agreement  States,  and  the  AC 
final  rule  allows  the  licensee  t 
its  QM  program  to  increase  th 
efficiency  of  the  program,  i.e., 
licensee  may  change  its  QM  p 
provided  the  effectiveness  of  t 
program  is  not  decreased.  For 
suppose  the  licensee  were  con 
monthly  review  of  the  QM  pro 
pursuant  to  5  35.32(b),  but  sub 
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that  the  proposed  phrase  "or  a 
diagnostic  referral  and  clinical 
procedures  manual"  was  deleted  to 
conform  with  the  removal  of  the 
diagnostic  components. 

(5)  Objective  5  is  essentially  the  same 
as  the  proposed  objective  7  with  the 
following  modifications:  (a)  The  phrase 
"and  appropriate  action  is  taken"  was 
added  to  clarify  the  intent  to  have 
appropriate  action  taken  after  the 
unintended  deviations  are  identified 
based  on  a  recommendation  from  the 
pilot  program  participants  and  (b)  the 
proposed  phrase  "or  a  diagnostic 
referral  and  clinical  procedures  manual" 
was  deleted  to  conform  to  the  removal 
of  the  diagnostic  components. 

Section  35.32(b)  is  essentially  the 
same  as  proposed  §  35.35(b)  with  the 
following  modifications: 

Section  35.32(b)(1)  is  the  same  as  the 
first  sentence  of  the  proposed 
§  35.35(b)(1)  except  for  the  following 
changes:  (a)  The  word  "review"  replaces 
the  proposed  phrase  "comprehensive 
audit"  to  use  a  term  more 
understandable  to  licensees  based  on 
lessons  learned  from  the  pilot 
programand  (b)  the  phrase  "including, 
since  the  last  review,  an  evaluation  of  (i) 
a  representative  sample  of  patient 
administrations,  (ii)  all  recordable 
events,  and  (iii)  all  misadministrations" 
was  added  to  clarify  the  content  of  the 
review  based  on  lessons  learned  from 
the  pilot  program. 

Section  35.32(b)(2)  is  the  same  as  the 
second  sentence  of  the  proposed 
§  35.35(b)(1)  except  for  the  following 
changes:  (a)  The  word  "licensee" 
replaces  the  proposed  phrase  "licensee's 
management"  to  simplify  the  final  rule 
language,  and  (b)  the  phrase  "if 
required,  make  modifications  to  meet 
the  objectives  of  paragraph  (a)  of  this 
section"  replaces  the  proposed  phrase 
"promptly  implement  modifications 
within  30  days  that  will  prevent  the 
recurrence  of  errors  in  medical  use"  to 
give  the  responsibility  to  the  licensee  for 
determining  whether  or  when 
modifications  are  needed.  This  is  in 
keeping  with  a  performance-based 
approach. 

Section  35.32(b)(3)  is  the  same  as  the 
last  sentence  of  proposed  §  35.35(b)(1) 
with  the  exception  of  using  the  phrase 
"review,  including  the  evaluations  and 
findings  of  the  review"  instead  of  the 
proposed  phrase  "audit  and 
management  evaluation"  to  conform  to 
the  changes  made  in  §  35.32  (b)(1)  and 
(b)(2)  and  to  use  terms  more 
understandable  to  licensees. 

Section  35.32(c)  replaces  the  proposed 
S  35.34(c)  and  a  part  of  §  35.34(f)(2) 
pertaining  to  therapy  events.  Many 


commenters  and  participants  in  the  pilot 
program  stated  that  the  proposed 
recordkeeping  and  reporting 
requirements  were  too  complicated  and 
confusing.  In  the  final  rule,  proposed 
requirements  related  to  diagnostic 
events  were  eliminated  following 
recommendations  of  the  ACMUI.  and 
the  term  "recordable  event"  replaces  the 
proposed  term  "therapy  event"  If  a 
recordable  event  occurs,  the  final  rule 
allows  the  licensee  to  respond  to  that 
event  within  the  institution,  much  like 
proposed  §  35.34(a),  but  without     ' 
requiring  that  a  report  be  written  to 
licensee  management.  The  proposed 
requirements  in  55  35.34(c)  and 
35.34(f)(2)  for  therapy  events  were 
greatly  simplified  and  consolidated  in 
this  paragraph  to  reduce  the  level  of 
detail  and  avoid  unnecessarily 
burdensome  costs  based  on  lessons 
learned  from  the  pilot  program. 

The  modifications  are  (a)  the  word 
"licensee"  replaces  the  proposed 
phrases  "Radiation  Safety  Officer"  and 
"the  licensee  management"  to  provide 
flexibility  for  the  licensee  to  determine 
the  appropriate  personnel  to  investigate 
the  cause  or  take  corrective  action,  (b) 
the  phrase  "assembhng  the  relevant 
facts  including  the  cause"  replaced  the 
proposed  phrase  "promptly  investigate 
the  cause"  to  reduce  the  emphasis  on 
the  speed  of  the  investigation,  and  (c) 
the  recordkeeping  requirement  was 
consohdated  and  simphfied.  The  record 
retention  period  was  shortened  to  three 
years;  the  proposed  ten  years  is  not 
necessary  based  on  the  current 
inspection  frequency. 

Many  commenters  asked  about  the 
meaning  of  the  phrase  "in  an  auditable 
form."  "The  phrase  means  that  the 
licensee  must  be  able  to  produce  a 
legible  record,  or  copy  of  the  record, 
within  a  reasonable  period  of  time  upon 
request  by  an  NRC  inspector.  The 
records  may  be  maintained  in  any 
location  or  by  any  means,  including 
electronic  or  microfiche. 

Section  35.32(d)  is  the  same  as 
5  35.34(f)(1)  with  the  exception  that  two 
paragraphs  are  separated  for  clarity. 

Section  35.32(e)  is  a  simplified  version 
of  the  proposed  5  35.35(b)(2).  In 
response  to  lessons  learned  from  the 
pilot  program  and  recommendations 
from  the  professional  associations,  the 
Agreement  States,  and  the  ACMUI.  the 
final  rule  allows  the  licensee  to  modify 
its  QM  program  to  increase  the 
efficiency  of  the  program,  i.e.,  the 
licensee  may  change  its  QM  program 
provided  the  effectiveness  of  the  QM 
program  is  not  decreased.  For  example, 
suppose  the  licensee  were  conducting  a 
monthly  review  of  the  QM  program 
pursuant  to  5  35.32(b),  but  subsequently 


decided  to  review  the  QM  program 
twice  a  year.  Other  changes  are  (a)  the 
time  period  for  submitting  the  program 
modifications  to  NRC  was  extended  to 
30  days  from  the  proposed  15  days  to 
allow  more  time  to  prepare  the 
submission  and  (b)  the  proposed 
sentence  related  to  NRC's  prior 
approval  of  program  modifications  was 
deleted  because  this  requirement  is  no 
longer  necessary.  Following  the 
submittal  of  the  program  modifications, 
the  NRC  has  the  option  of  stopping  the 
licensee  from  continuing  to  use  the 
modified  program  if  the  NRC  determines 
that  the  modifications  would  decrease 
the  effectiveness  of  the  program,  or  the 
option  of  obtaining  more  information,  if 
required. 

Section  35.32(f)(1)  is  the  same  as 
proposed  5  35.35(c)(1)  with  the 
exception  thai  the  phrase  "as 
applicable"  was  added  to  clarify  that 
some  Part  35  licensees  will  not  be 
subject  to  this  provision,  i.e.,  those 
licensees  administering  byproduct 
material  for  which  a  written  directive  is 
not  required. 

Section  35.32(f)(2)  is  essentially  the 
same  as  the  proposed  5  35.35(c)(2)  with 
the  following  modifications:  (a)  The 
proposed  phrase  "designed  in 
accordance  with  this  section"  was 
deleted  because  it  is  unnecessary,  and 
(b)  a  new  phrase,  "along  with  a  copy  of 
the  program,"  was  added  to  require 
existing  licensees  to  submit  a  copy  of 
their  program  to  the  NRC  on  or  before 
the  effective  date  of  the  rule.  Having  a 
copy  of  the  program  will  facilitate  any 
inspections  conducted  prior  to  a  license 
renewal  date.  The  proposed  5  35.35(c)(3) 
was  unnecessary  and  was  deleted 
because  of  the  requirement  to  submit  a 
copy  of  the  QM  program  to  the  NRC. 

Section  35.33    Notifications.  Reports, 
and  Records  of  Misadministrations 

This  section  replaces  the  proposed 
5  35.33  (d)  through  (f)  and  5  35.34  (d) 
through  (g).  The  final  rule  language  was 
greatly  simplified  as  compared  to  the 
proposed  rule.  The  defmitions  of 
misadministration  and  recordable  event 
were  moved  to  5  35.2  and  the  two  . 
proposed  sections  5  5  35.33  and  35.34 
were  consolidated  into  a  single  section; 
thus,  duplicative  language  was  avoided. 

Section  35.33(a)  specifies  the  actions 
that  a  licensee  must  take  when  a 
misadministration  is  discovered  and  is 
essentially  the  same  as  the  combination 
of  the  proposed  5  35.33(d)  and  5  35.34(d) 
with  certain  modifications.  The 
requirement  to  notify  the  referring 
physician  was  retained  because  the 
NRC  expects  that  the  authorized  user 
and  the  referring  physician  would  jointly 


decide  whether  and  how  to  inform  the 
patient. 

For  clarity,  5  35.33(a)  was  divided  into 
four  parts.  Each  part  is  discussed  below. 

Section  35.33(a)(1)  requires  that  the 
licensee  notify  the  NRC  by  telephone. 
Two  modifications  were  made  to  the 
proposed  requirement.  The  phrase  "the 
NRC  Operations  Center  no  later  than 
the  next  calendar  day"  replaces  the 
proposed  phrase  "the  appropriate  NRC 
Regional  Office  listed  in  Appendix  D  of 
10  CFR  Part  20  no  later  than  the  next 
Federal  Government  working  day." 
During  weekends  or  on  holidays,  the 
NRC  Regional  Offices  are  closed,  but 
the  NRC  Operational  Center  remains 
open.  Thus,  by  reporting  to  the  NRC 
Operations  Center,  a  licensee  may  make 
telephone  notifications  any  calendar 
day  and  facilitate  a  timely  and 
appropriate  response  from  NRC. 

Secondly,  for  misadministrations 
involving  certain  diagnostic  dosages  and 
radiopharmaceuticals,  a  notification 
requirement  was  added.  The  NRC 
believes  that  these  occurrences  warrant 
a  telephone  notification  to  the  NRC 
because  the  definition  of  this  type  of 
misadministration  requires  that  dose 
thresholds  be  exceeded.  i.e..  thresholds 
of  5  rems  effective  dose  equivalent  or  50 
rems  dose  equivalent  to  any  individual 
organ,  as  a  result  of  one  of  four  specific 
types  of  mistakes.  The  telephone 
notification  will  allow  NRC  to  promptly 
take  any  necessary  actions  based  on  the 
circumstances,  e.g.,  dispatch  an 
inspector  or  consultant  or  notify  other 
licensees  of  potential  generic  problems. 

Section  35.33(a)(2)  requires  that  the 
licensee  submit  a  written  report  to  the 
NRC  This  requirement  is  the  same  as 
proposed  with  the  exception  that  the 
phrase  "and  if  the  patient  was  informed, 
what  information  was  provided  to  the 
patient"  was  added  to  complement  the 
changes  in  5  35.33(a)(4)  about  furnishing 
a  report  in  writing  to  the  patient. 

Section  35.33(a)(3)  requires  that  the 
licensee  notify  the  patient.  This 
requirement  is  the  same  as  the  proposed 
requirement.  Patients  need  to  be 
promptly  informed  when  a 
misadministration  occurs  so  that  they,  in 
consultation  with  their  personal 
physician,  are  allowed  to  make  timely 
decisions  regarding  remedial  and 
prospective  health  care.  However,  the 
licensee  still  has  the  responsibility  to 
provide  appropriate  medical  care  to  the 
patient,  including  any  necessary 
remedial  care  as  a  result  of  the 
misadministratioiL  To  serve  as  a 
reminder  for  licensees,  the  phrase 
"including  any  necessary  remedial  care 
as  a  result  of  the  misadministration" 
was  added  after  the  phrase  "any 
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appropriate  medical  care"  to  the  last 
sentence  of  §  35.33(a)(3). 

Next-day  notification  of  NRC  was 
also  retained  because  NRC  needs  to  be 
informed  promptly  to  take  necessary 
actions.  Examples  of  these  actions 
include  alerting  other  licensees  or 
equipment  manufacturers  of  a  generic 
problem  to  prevent  similar  events, 
ensuring  that  the  licensee  takes 
corrective  actions  to  prevent  recurrence, 
and  dispatching  NRC  inspectors  or 
consultants,  if  warranted,  to  assess  the 
facts  surrounding  the  misadministration. 

Section  35.33(a)(4)  requires  that  the 
licensee  furnish  a  written  report  to  the 
patient  if  the  patient  was  previously 
notified.  This  requirement  is  the  same  as 
proposed  with  the  exception  of  allowing, 
as  an  alternative,  a  brief  description  of 
both  the  event  and  the  consequences,  as 
they  may  affect  the  patient,  to  be 
furnished  to  the  patient. 

Section  35.33(b)  requires  that  the 
licensee  keep  records  of  each 
misadministration.  This  requirement  is 
the  same  as  S  35.3'4(f)(2)  with  the 
exception  that  the  record  retention 
period  was  reduced  to  5  years  from  the 
proposed  10  years  to  reduce  licensees' 
costs  because  a  5-year  retention  period 
is  adequate  for  inspection  purposes 
given  that  the  current  inspection 
frequency  is  less  than  5  years. 

Some  commenters  stated  that  there 
appeared  to  be  an  inconsistency 
between  S  35.33(b)  and  S  35.33(a)(2). 
Section  35.33(a)(2)  states  that  the  report 
must  not  include  the  patient's  name  or 
other  information  that  could  lead  to 
identification  of  the  patient  but  this 
paragraph  states  that  the  record  must 
contain  the  patient's  name.  There  is  no 
inconsistency  because  the  written  report 
submitted  to  the  NRC,  as  required  by 
§  35.33(a)(2),  could  be  released  to  the 
public  if  requested  under  the  Freedom  of 
Information  Act.  Thus,  in  order  to 
protect  the  privacy  of  the  patient  it 
would  not  be  appropriate  for  this  report 
to  include  the  patient's  name.  On  the 
other  hand,  the  record  required  under 
§  35.33(b)  is  maintained  at  the  licensee's 
facility,  thus,  the  patient's  name  must  be 
included  since  the  relevant  records  are 
maintained  according  to  the  patient's 
name  or  identification  number,  e.g.. 
social  security  number. 

Section  35.33(c)  is  the  same  as 
proposed  {  35.34(g)  except  for  a  minor 
editorial  change. 

V.  Implementation  Plan  and  Agreement 
State  Compatibility 

The  effective  date  of  this  amendment 
will  be  January  27. 1992.  On  or  before 
the  effective  date,  each  applicable  part 
35  licensee  must  implement  the  QM 
program  and  submit  to  the  NRC  a  copy 


of  the  program  and  a  written 
certification  that  the  program  has  been 
implemented.  After  the  effective  date, 
each  application  for  a  new  license  or 
renewal  under  part  35.  as  applicable, 
will  have  to  include  a  QM  program  as 
part  of  the  application.  The  final  guide. 
Regulatory  Guide  8.33.  "Quality 
Management  Program,"  provides 
guidance  on  how  to  develop  an 
acceptable  QM  program.  On  the 
effective  date,  part  35  licensees  will  be 
subject  to  the  revised  recordkeeping  and 
reporting  requirements  of  this 
amendment. 

Because  this  amendment  has  safety 
significance  for  the  Agreement  State 
licensees  as  well  as  the  NRC  licensees, 
this  final  amendment  is  an  item  of 
compatibility  for  the  Agreement  States. 
All  definitions  contained  in  this 
rulemaking  are  Division  1  items  of 
compatibility.  The  definitions  contained 
in  this  rulemaking  must  be  the  same  for 
all  NRC  and  Agreement  State  licensees 
so  that  consistency  will  be  maintained 
for  the  events  reported  quarterly  to  the 
Congress.  Also,  in  order  to  have  any 
meaningful  analysis  of  the  data  from 
misadministrations,  the  criteria  for  what 
is  to  be  reported  needs  to  be  consistent 
across  all  NRC  and  Agreement  State 
hcensees.  Agreement  States  may  require 
additional  events  to  be  recorded  or 
reported  (e.g.,  misadministrations 
involving  accelerator-produced 
radioactive  material  that  is  not  licensed 
by  the  NRC). 

Additionally,  the  Commission 
believes  that  §S  35.32  and  35.33  should 
be  Division  2  items  of  compatibility 
because  the  QM  programs  required  by 
the  rule  are  necessary  to  ensure 
adequate  protection  of  the  public  health 
and  safety.  The  Agreement  States 
regulate  machine-produced  radiation, 
naturally  occurring  and  accelerator- 
produced  radioactive  material,  as  well 
as  byproduct  material;  thus,  the  QM 
programs  of  their  licensees  need  to  be 
multi-purpose,  of  broader  scope,  and  not 
limited  to  byproduct  material 
considerations  in  order  to  cover  the 
diagnostic  and  therapeutic  modalities 
not  regulated  by  the  NRC  (e.g..  x-ray. 
and  LINAC).  Thus,  the  Agreement  States 
will  be  allowed  to  establish  QM 
requirements  that  are  more  stringent 
than  NRC's  requirements,  but  not  less 
stringent.  In  accordance  with  existing 
NRC  policy,  the  Commission  expects  the 
Agreement  States  to  implement  these 
new  requirements  by  January  25, 1995. 
However,  under  the  existing  NRC 
Agreements,  each  Agreement  State  has 
the  authority  to  implement  the  QM 
program  by  license  conditions  prior  to 
establishing  a  regulation  within  the 
required  3-year  period. 


Although  the  Agreement  States 
recommended  that  the  revised  final  rule 
should  be  republished  for  public 
comment  this  action  is  not  necessary 
because  the  final  rule  is  generally 
consistent  with  the  scope  of  the 
proposed  rule  and  does  not  pose  any 
incremental  burdens,  and  because  the 
changes  made  to  the  rule  are  responsive 
to  the  extensive  public  comments  and 
workshops  that  are  part  of  the  public 
record  for  this  rulemaking.  The  proposed 
rule  contained  provisions  for  both 
diagnostic  and  therapeutic 
administrations  of  byproduct  material  or 
radiation  from  byproduct  material.  The 
scope  of  the  final  rule  has  been  reduced 
by  eliminating  the  provisions  for  most 
diagnostic  administrations  while 
retaining  the  other  proposed  provisions 
for  therapeutic  administrations  and  any 
administrations  of  quantities  greater 
than  30  microcuries  of  either  sodium 
iodide  1-125  or  1-131.  Therefore,  since  in 
the  proposed  rule  the  public  was  given 
notice  and  an  opportunity  for  conunent 
on  all  the  provisions  that  remain  in  the 
final  rule,  there  is  no  need  to  republish 
those  provisions. 

VI.  Administrative  Statements 

Finding  of  No  Significant  Environmental 
Impact:  A  vailabHity 

The  Commission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51.  that  this  final 
amendment  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and 
therefore  an  environmental  impact 
statement  is  not  required.  The 
amendment  requires  each  applicable 
NRC  licensee  to  implement  a  quality 
management  program  to  provide  high 
confidence  that  the  byproduct  material 
or  radiation  from  byproduct  material 
will  be  administered  as  directed  by  the 
authorized  user  physician.  This 
performance-based  amendment  will 
result  in  enhanced  patient  safety  in  a 
cost-effective  manner  while  allowing  the 
flexibility  necessary  to  minimize 
intrusion  into  medical  judgments.  This 
amendment  also  modifies  the 
notification,  reporting,  and 
recordkeeping  requirements  related  to 
the  QM  program  and 
misadministrations. 

The  implementation  of  a  QM  program 
will  help  ensure  that  the  byproduct 
material  will  be  administered  as 
directed  by  the  authorized  user 
physician  and.  thus,  will  likely  reduce 
unnecessary  radiation  exposures.  It  is 
expected  that  there  will  be  no  increase 


in  radiation  exposure  to  the 
the  environment  beyond  the 
currently  resulting  from  deli 
byproduct  material  or  radial 
byproduct  material  to  the  pe 
environmental  assessment  a 
of  no  significant  impact  on  v 
determination  is  based  is  av 
inspection  at  the  NRC  Publi( 
Room.  2120  L  Street  NW.  [U. 
Washington,  DC.  Single  copi 
environmental  assessment  a 
finding  of  no  significant  imp 
available  from  Dr.  Tse  (see  I 
INFORMATION  CONTACT  head 

Paperwork  Reduction  Act  Si 

This  final  rule  amends  infi 
collection  requirements  that 
to  the  Paperwork  Reduction 
(44  U.S.C  3501  et  seq.).  Thes 
requirements  were  approvec 
Office  of  Management  and  E 
approval  number  3150-0010. 

Public  reporting  burden  fo 
collection  of  information  is  c 
be  6,920  hours  per  year  (for ! 
applicable  NRC  and  Agreem 
licensees],  or  an  average  of  i 
hours  per  year  per  licensee, 
the  time  for  reviewing  instru 
searching  existing  data  souri 
gathering  and  maintaining  tl: 
needed,  and  completing  and 
the  collection  of  information 
comments  regarding  this  bur 
estimate  or  any  other  aspect 
collection  of  Information,  inc 
suggestions  for  reducing  this 
the  Information  and  Reports 
Management  Branch  (MNBB 
Nuclear  Regulatory  Commisi 
Washington,  DC  20555;  and  I 
Officer,  Office  of  Informatioi 
Regulatory  Affairs,  NE0B-3( 
0010).  Office  of  Management 
Budget  Washington,  DC  205 

Regulatory  Analysis 

The  Commission  has  prepi 
regulatory  analysis  for  the  fii 
amendment.  The  analysis  ex 
benefits  and  impacts  considc 
NRC.  The  regulatory  analysi 
available  for  inspection  at  th 
Public  Document  Room  at  21 
NW.  (Lower  Level).  Washing 
Single  copies  are  available  fi 
(see  FOR  FURTHER  INF0RMAT1 

CONTACT  heading). 

Regulatory  Flexibility  Certif 

As  required  by  the  Regulal 
Flexibility  Act  of  1980,  5  U.S. 
the  Commission  certifies  tha 
amendment  will  not  have  a  s 
economic  impact  on  a  substa 
number  of  small  entities.  The 
amendment  affects  about  1,1 
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Although  the  Agreement  States 
recommended  that  the  revised  final  rule 
should  be  republished  for  public 
comment,  this  action  is  not  necessary 
because  the  final  rule  is  generally 
consistent  with  the  scope  of  the 
proposed  rule  and  does  not  pose  any 
incremental  burdens,  and  because  the 
changes  made  to  the  rule  are  responsive 
to  the  extensive  public  comments  and 
workshops  that  are  part  of  the  public 
record  for  this  rulemaking.  The  proposed 
rule  contained  provisions  for  both 
diagnostic  and  therapeutic 
administrations  of  byproduct  material  or 
radiation  from  byproduct  material.  The 
scope  of  the  final  rule  has  been  reduced 
by  eliminating  the  provisions  for  most 
diagnostic  administrations  while 
retaining  the  other  proposed  provisions 
for  therapeutic  administrations  and  any 
administrations  of  quantities  greater 
than  30  microcuries  of  either  sodium 
iodide  1-125  or  1-131.  Therefore,  since  in 
the  proposed  rule  the  public  was  given 
notice  and  an  opportunity  for  conunent 
on  all  the  provisions  that  remain  in  the 
final  rule,  there  is  no  need  to  republish 
those  provisions. 

VI.  Administrative  Statements 

Finding  of  No  Significant  Environmental 
Impact:  A  vailability 

The  Commission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  that  this  final 
amendment  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and 
therefore  an  environmental  impact 
statement  is  not  required.  The 
amendment  requires  each  appUcable 
NRC  licensee  to  implement  a  quality 
management  program  to  provide  high 
confidence  that  the  byproduct  material 
or  radiation  from  byproduct  material 
will  be  administered  as  directed  by  the 
authorized  user  physician.  This 
performance-based  amendment  will 
result  in  enhanced  patient  safety  in  a 
cost-effective  manner  while  allowing  the 
flexibility  necessary  to  minimize 
intrusion  into  medical  judgments.  This 
amendment  also  modifies  the 
notification,  reporting,  and 
recordkeeping  requirements  related  to 
the  QM  program  and 
misadministrations. 

The  implementation  of  a  QM  program 
will  help  ensure  that  the  byproduct 
material  will  be  administered  as 
directed  by  the  authorized  user 
physician  and,  thus,  will  likely  reduce 
unnecessary  radiation  exposures.  It  is 
expected  that  there  will  be  no  increase 


In  radiation  exposure  to  the  public  or  to 
the  environment  beyond  the  exposures 
currently  resulting  from  delivering  the 
byproduct  material  or  radiation  from 
byproduct  material  to  the  patient.  The 
environmental  assessment  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  is  available  for 
inspection  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level). 
Washington,  DC.  Single  copies  of  the 
environmental  assessment  and  the 
finding  of  no  significant  impact  are 
available  from  Dr.  Tse  (see  FOR  FURTHER 
INFORMATION  CONTACT  heading). 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.a  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  number  3150-0010. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  6.920  hours  per  year  (for  3.300 
applicable  NRC  and  Agreement  State 
hcensees],  or  an  average  of  about  2 
hours  per  year  per  licensee,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Reports 
Management  Branch  (MNBB-7714),  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019,  (3150- 
0010),  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  for  the  final 
amendment.  The  analysis  examines  the 
benefits  and  impacts  considered  by  the 
NRC.  The  regulatory  analysis  is 
available  for  inspection  at  the  NRC 
Public  Document  Room  at  2120  L  Street 
NW.  (Lower  Level).  Washington.  DC. 
Single  copies  are  available  from  Dr.  Tse 

(see  FOR  FURTHER  INFORMATION 

CONTACT  heading). 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b). 
the  Commission  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
amendment  affects  about  1.100  NRC 


licensed  institutions  under  10  CFR  part 
35.  Of  these,  about  150  are  issued  to 
physicians  in  private  practice.  Under  the 
size  standards  adopted  by  the  NUC  (50 
FR  50241;  December  9, 1985),  some  of 
these  licensees  could  be  considered 
"small  entities"  for  purposes  of  the 
Regulatory  Flexibility  Act  (average 
gross  annual  receipts  do  not  exceed  $3.5 
million  for  an  institution  and  do  not 
exceed  $1  miUion  for  a  private  practice 
physician).  The  number  of  licensees  that 
would  fall  into  the  small  entity  category 
is  estimated  to  be  a  very  small 
percentage  of  the  total  number  of 
licensees  and  does  not  constitute  a 
substantial  number  for  purposes  of  the 
Regulatory  Flexibility  Act. 

The  amendment  requires  each 
applicable  NRC  licensee  to  implement  a 
QM  program  to  provide  high  confidence 
that  the  byproduct  material  or  radiation 
from  byproduct  material  will  be 
administered  as  directed  by  the 
authorized  user  physician.  This 
performance-based  amendment  will 
result  in  enhanced  patient  safety  in  a 
cost-effective  manner  while  allowing  the 
flexibility  necessary  to  minimize 
Intrusion  into  medical  judgments.  This 
amendment  also  modifies  the 
notification,  reporting,  and 
recordkeeping  requirements  related  to 
the  QM  program  and 
misadministrations. 

The  Commission  beheves  that  most 
licensees  currently  have  a  QA  program 
based  on  voluntary  standards 
established  by  JCAHO  and  professional 
associations.  Since  this  amendment  is  a 
performance-based  rule,  a  hcensee  using 
a  voluntary  program  may  not  need  to 
replace  its  existing  program,  rather  only 
supplement  it,  thereby  ensuring  that  the 
objectives  of  the  nde  are  being  met. 
Furthermore,  all  licensees  under  10  CFR 
part  35  or  similar  Agreement  State 
regulations  are  currently  subject  to  the 
existing  reporting  and  recordkeeping 
requirements  which,  except  for  certain 
clarifications,  are  not  significantly 
different  fr^m  the  reporting  and 
recordkeeping  requirements  in  the  final 
amendment.  Therefore,  there  should  not 
be  a  significant  economic  impact  on 
these  small  entities.  (See  the  Regulatory 
Analysis  for  the  anticipated  economic 
impact  of  this  regulation  on  licensees.) 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  analysis  is  not  required  for  this 
final  amendment,  because  the  backfit 
rule.  10  CFR  50.109,  applies  only  to  new 
requirements  for  power  reactors  (50  FR 
38097,  September  20, 1985).  However,  as 
noted  above,  the  NRC  has  prepared  a 
regulatory  analysis  examining  the 


benefits  and  impacts  of  the  final 
emendment. 

List  of  Subjects 

;  J  CFR  Pert  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty.  Sex  discrimination. 
Source  material,  Special  nuclear 
material,  Waste  treatment  and  disposal. 

10  CFR  Part  35 

Byproduct  material.  Criminal  penalty. 
Drugs,  Health  facilities.  Health 
professions,  Incorporation  by  reference, 
Medical  devices.  Nuclear  materials. 
Occupational  safety  and  health. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

Text  of  Final  Regulations 

Under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1954,  as 
amended,  and  5  U.S.C.  552  and  553,  the 
NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  2  and  35. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161. 181.  66  Stat.  948.  953. 
as  amended  (42  U.S.C  2201,  2231):  sec.  191.  as 
amended.  Pub.  L  87-615.  76  Stat.  409  (42 
U.S.C.  2241):  sec.  201,  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841):  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53, 62, 
63,  81. 103, 104. 105.  68  Stat.  930,  932.  933,  935, 
936.  937.  938,  as  amended  (42  U.S.C.  2073. 
2092.  2093.  2111,  2133,  2134,  2135):  sec.  114(r). 
Pub.  L  97-425,  96  Stat.  2213,  as  amended  (42 
U.S.C.  10134(f)):  sec.  102,  Pub.  L  91-190. 83 
Stat.  853,  as  amended  (42  U.S.C.  4332):  sec. 
301,  86  Stat.  1248  (42  U.S.C.  5871).  Sections 
2.102.  2.103.  2.104,  2.105.  2.721  also  issued 
under  sees.  102. 103. 104. 105. 183. 189. 68  Stat 
936.  937,  938.  954.  955.  as  amended  (42  U.S.C. 
2132.  2133,  2134.  2135,  2233.  2239).  Section 
2.105  also  issued  under  Pub.  L  07-415. 96 
Stat.  2073  (42  U.S.C.  2239).  Sections  2.200- 
2.206  also  issued  under  sees.  186.  234.  68  Stat. 
955,  83  Stat.  444,  as  amended  (42  U.S.C.  2236. 
2282):  sec.  206.  88  Stat.  1246  (42  U.S.C.  5846). 
Sections  2.600-2.606  also  issued  under  sec. 

102.  Pub.  L  91-190,  83  Stat.  853,  as  amended 
(42  U.S.C.  4332).  Sections  2.700a,  2.719  also 
issued  under  5  U.S.C.  554.  Sections  2.754, 
2.760,  2.770.  2.780  also  issued  under  5  U.S.C 
557.  Section  2.764  and  Table  lA  of  Appendix 
C  also  issued  under  sees.  135. 141,  Pub.  L  97- 
425.  96  Stat.  2232,  2241  (42  U.S.C.  10155. 
10161).  Section  2.790  also  issued  under  sec. 

103.  68  Stat.  936,  as  amended  (42  U.S.C.  2133) 
and  5  U.S.C  652.  Sections  2.800  and  2.808  also 
issued  under  5  U.S.C  553.  Section  2.809  also 
issued  under  5  U.S.C  553  and  sec.  29,  Pub  L 
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85-256.  n  Sut  57%  u  amended  (42  U.SC 
"XldQ).  Subpart  K  also  issued  under  sec.  189. 
68  StaL  955  (42  U.S.C.  2239);  sec.  134.  Pub.  L 
97-425,  96  Stat.  2230  (42  U.S.C.  10154). 
Subpart  L  also  issued  under  sec  189l  68  Stat. 
955  (42  U.S.C.  2239).  Appendix  A  also  issued 
under  sec.  6.  Pub.  L  91^56a  84  Stat  1473  (42 
U.S.C  2135).  Appendix  B  also  issued  under 
sec.  10,  Pub.  L  99-240.  99  St^t.  1842  [42  U.S.C. 
2021b  et  seq.). 

2.  la  appendix  C  to  part  2.  supplement 
VI.  paragraph  (17.  is  removed: 
paragraph  CA.  is  redesignated  as  C.7.: 
paragraphs  A.4„  B3.  and  0.4.  are  added; 
and  paragraphs  C.6.  and  D.3  are  revised 
to  read  as  follows: 

AppenAx  C  to  Part  2 — General 
Statement  of  Policy  and  Procedure  for 
NRC  Enforcement  Actions 


Supplemant  VI — Sewiity  Cate^ries 
Fuel  Cycle  and  Materials  Operations 

A.'  '  • 

4.  Failure  to  follow  the  procedures  of  the 
quality  manageinerrt  program,  required  by 
S  35.32,  that  results  in  a  death  or  serious 
injury  (e.g..  substantial  organ  impairment)  to 
a  patient 

B.  *  *  • 

3.  Failure  to  follow  the  procedures  of  the 
quality  management  program,  required  by 
§  353Z,  that  resvits  in  sobstantial 
overexposure  (e^  SO  percent  greater  than 
the  prescribed  dose)  to  a  patient 

C.  •  •  * 

6.  Substantial  failure  to  inplement  the 
quality  management  program  as  required  by 
5  35.32;  failure  to  follow  the  procedures  of  the 
quality  mana^ment  program  that  results  in  a 
misadmtnistration:  or  failure  to  report  a 
misadministration. 

D.  *  *  * 

3.  Failure  to  follow  the  procedures  of  the 
quality  management  program,  or  failure  to 
conduct  the  annual  review  or  faihire  to  take 
corrective  actions  as  required  by  §  35.32;  or 

4.  Faihoe  to  keep  the  records  required  by 
S§35J2or3S.33. 


PART  35— MIEDfCAL  USE  OF 
BYPRODUCT  MATERIAL 

3.  The  authority  citation  for  part  35  is 
revised  to  read  as  follows: 

Antiwritr  Sees.  81. 161. 182. 183.  68  Stat 
935.  946. 953, 954.  as  amended  (42  U.S.C  2111. 
2201.  2232.  2Z33):  sec.  201.  86  SUt  1242.  as 
amended  (42  US.C.  5641). 

For  the  purposes  of  aec  223.  68  Stat.  95a.  as 
amended  (42  U.S.C  2273):  { 1 35.11.  35.13. 
35.20  (a)  aad  (b).  35.21  (a)  and  (b).  35.22.  35.23. 
35.25.  35.27  (a),  (c)  and  (d).  35.31^a).  3S.32(a), 
35.4a,  35.50  (aHdJ.  35.51  («Hc).  35.53  (aHb}. 
35.5*  (a)-{ci.  (e)(lj.  [g]  and  (h).  35.8a  35.61. 
35.70  (a)-(f).  35.75.  35.80  (aHe).  35.9a 
35.92(a).  35.120.  35.200  (b)  and  (c).  35.204  (a) 
and  (b).  35.205.  3S^  35.30a  35.310(a). 
35.315.  35  J20.  35.400.  35^04(a).  35.406  (a)  and 
(c).  35.410(a).  35.415.  35.420.  3S.50a  35.520. 
35.605.  35.806.  35.S10  (a)  and  (b).  35.615. 


35£2a  35.630  (a)  and  (b).  35.632  (aHO-  35.634 
(a}-(e),  35436  (a)  and  (b),  35.641  (a)  and  (b), 
35.643  (a)  and  [h\.  35.845  (a)  and  (b),  35.90a 
35.810.  35.92a  35J)30,  35.031 35.034.  35.940, 
35.941.  35.95a  35.96a  35.961.  35.97a  and 
35.971  are  issued  under  sea  leib,  68  Stat  948. 
as  amended  (42  U.S.C.  7Zm[h)):  and  S§  35.14. 
35.21(b),  35.22(b),  35.23(b),  95.27  (a)  and  (c). 
35.29(b),  35.52  (bHf).  35.33  (aHb).  35.38(b) 
35.50(e),  3S.Sl(d).  35.53(c).  35.59  (d)  and  (eK2). 
35.59  (g)  and  (ij.  3S.70(g),  3SJ0(f).  35.82(b). 
35.200(c).  3S.204(c).  35.300(b).  35.310(b). 
35J15(b).  35.404(b).  35.406  (b)  and  (d). 
35.410(b).  35.415(b).  35.61Q(c).  35.615(dK4). 
35.630(c),  35A32(g),  35.634(f).  35.636(c). 
35341(c).  35.643(c),  S5.645,  and  35.647(c)  are 
issued  under  sec.  161o,  68  Stat.  950,  as 
amended  (42  U.S.C.  2201(o)). 

4.  In  Subpart  A — (^neral  Information, 
§  35.2,  the  term  niisadmiitistration  is 
revised:  and  the  terms  diagnostic 
clinical  procedures  manual  prescribed 
dosage,  prescribed  dose,  recordable 
event,  and  written  directive  are  added 
in  alphabetical  order: 

§35.2    Definitions. 

•  •         *         •         • 

Diagnostic  clinical  procedures 
manual  means  a  collection  of  written 
procedures  that  describes  each  method 
(and  other  instructions  and  precautions) 
by  which  the  licensee  performs 
diagnostic  clinical  procedtires;  where 
each  diagnostic  clinical  procedure  has 
been  approved  by  the  authorized  user 
and  includes  the  radiopharmaceutical, 
dosage,  and  route  of  administration. 

*  •        •        «        • 

Misadministration  means  the 
administration  of: 

(1]  A  radiopharmaceutical  dosage 
greater  than  30  microcuries  of  either 
sodium  iodide  1-125  or  1-131: 

(i]  Involving  the  wrong  patient  or 
wrong  radiophannaceutical.  or 

(ii)  When  both  the  administered 
dosage  differs  from  the  prescribed 
dosage  by  more  than  20  percent  of  the 
prescribed  dosage  and  the  difference 
between  the  administered  dosage  and 
prescribed  dosage  exceeds  30 
microcuries. 

(2)  A  therapeutii:  radiopharmaceutical 
dosage,  other  than  sodium  iodide  I-12S 
or  1-131: 

(i)  Involving  the  wrong  patient,  wrong 
radiopharmaceutical,  or  wrong  route  of 
administration:  or 

(ii)  When  the  administered  dosage 
differs  from  the  prescribed  dosage  by 
more  than  20  percent  of  the  prescribed 
dosage. 

(3)  A  gamma  stereotactic  radiosurgery 
radiation  dose: 

(iJ  Involving  the  wrrong  patient  or 
wrong  treatment  site:  or 

(ii)  When  the  calculated  total 
administered  dose  differs  from  the  total 


prescribed  dose  by  more  than  10  percent 
of  the  total  prescribed  dose. 

(4)  A  teletherapy  radiation  dose: 

(i]  InvolTtng  the  wrong  patient,  wrong 
mode  of  treatment,  or  wrong  treatment 
site: 

(ii)  When  the  treatment  consists  of 
three  or  fewer  fractkms  and  the 
calculated  total  administered  dose 
differs  from  the  total  prescribed  dose  by 
more  than  10  percent  of  die  total 
prescribed  dose; 

(iii)  When  the  calculated  weekly 
administered  dose  is  30  percent  greater 
than  the  wreekly  prescribed  dose;  or 

(iv)  When  the  calculated  total 
administered  dose  differs  from  the  total 
prescribed  dose  by  more  tfian  20  percent 
of  the  total  prescribed  dose. 

(5)  A  brachytherapy  radiation  dose: 
(i)  Involving  the  wrong  patient,  wrong 

radioisotope,  or  wrong  treatment  site 
(excluding,  for  permanent  implants, 
seeds  that  were  implanted  in  the  correct 
site  but  migrated  outside  the  treatment 
site): 

(ii)  Involving  a  sealed  source  that  is 
leaking; 

(iiij  When,  for  a  temporary  implant 
one  or  more  sealed  sources  are  not 
removed  upon  completion  of  the 
procedure:  or 

(iv)  When  the  calculated  administered 
dose  differs  from  the  prescribed  dose  by 
more  than  20  percent  of  the  prescribed 
dose. 

(6)  A  diagnostic  radiopharmaceutical 
dosage,  other  than  quantities  greater 
than  30  microcuries  of  either  sodium 
iodide  1-125  or  1-131.  both: 

(i)  Involving  the  wrong  patient  wrong 
radiopharmaceutical  wrong  route  of 
administration,  or  when  the 
administered  dosage  dififers  from  the 
prescribed  dosage;  and 

(ii)  When  the  dose  to  the  patient 
exceeds  5  rems  effective  dose 
equivalent  or  50  rems  dose  equivalent  to 
any  individual  organ. 
«        •     -  *        *        *  ■ 

Prescribed  dosage  means  the  quantity 
of  radiopharmaceutical  activity  as 
documented: 

(1)  In  a  written  directive;  or 

(2)  Either  in  the  diagnostic  clinical 
procedures  manual  or  in  any 
appropriate  record  in  accordance  with 
the  directions  of  the  authorized  user  for 
diagnostic  procediu^s. 

Prescribed  dose  means 

(1)  For  gamma  stereotactic 
radiosurgery,  the  total  dose  as 
documented  in  the  written  directive; 

(2)  For  teletherapy,  the  total  dose  and 
dose  per  fraction  at  documented  in  the 
written  directive;  or 

(3)  For  brachytherapy,  either  die  total 
source  strength  and  exposure  time  or  the 


total  dose,  as  documented  u 
directive, 

*  •        *        *        • 

Recordable  event  means  1 
administration  of: 

(1]  A  radiopharmaceutical 
radiation  without  a  written  i 
where  a  written  directive  is 

(2)  A  radiopharmaceutical 
radiation  where  a  written  di 
required  without  daily  recor 
administered  radiopharmac( 
dosage  or  radiation  dose  in 
appropriate  record; 

(3)  A  radiopharmaceutical 
greater  than  30  microcuries  ( 
sodium  iodide  1-125  or  1-131 

(i)  The  administered  dosaj 
from  the  prescribed  dosage  1 
than  10  percent  of  the  presci 
dosage,  and 

(ii)  The  difference  betwee: 
administered  dosage  and  pn 
dosage  exceeds  15  microcur 

(4)  A  therapeutic  radioph;; 
dosage,  other  than  sodium  i( 
or  1-131,  when  the  administe 
differs  from  the  prescribed  d 
more  than  10  percent  of  the  ] 
dosage; 

(5)  A  teletherapy  radiatioi 
the  calculated  weekly  admir 
dose  is  15  percent  greater  th 
weekly  prescribed  dose;  or 

(6)  A  brachytherapy  radia 
when  the  calculated  admini: 
differs  from  the  prescribed  d 
than  10  percent  of  the  presci 

•  •        •        «        • 

Written  directive  means  a 
writing  for  a  specific  patient 
signed  by  an  authorized  usei 
administration  of  a  radiopha 
or  radiation,  except  as  speci 
paragraph  (6)  of  this  definitii 
containing  the  following  info 

(1)  For  any  administration 
quantities  greater  than  30  mi 
either  sodium  iodide  1-125  oi 
dosage; 

(2)  For  a  therapeutic  admii 
a  radiopharmaceutical  other 
sodium  iodide  1-125  or  1-131 
radiopharmaceutical,  dosage 
of  administration; 

(3)  For  gamma  stereotactic 
radiosurgery:  target  coordinj 
collimator  size,  plug  pattern, 
dose; 

(4)  For  teletherapy:  the  toti 
dose  per  fraction,  treatment : 
overall  treatment  period; 

(5)  For  high-dose-rate  remc 
afterloading  brachytherapy: 
radioisotope,  treatment  site, 
dose;  or 

(6)  For  all  other  brachythei 
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B).  35.632  (aHO-  35.634 
b).  3S.M1  (a)  and  (b). 
15  (a]  and  (b).  35.900. 
5.93Z.  35.934.  35.940, 
5.961.  35.g7a  and 
r  »ea  161b.  68  SUt  948. 
2201(b));  and  55  35.14. 
(b).  S5.27  (a)  and  (c). 
S.33  {a)-{b),  35.38(b) 
(c).  3S.S9  (d)  and  (eK2). 
l).  35^0(0.  35.82(b). 
)00(b).  35.310(b). 
406  (b)  and  (d). 
61Q(c).  35.615(dK4). 
534(0. 35.636(c). 
345,  and  35.647(c)  are 
68  Stat.  950.  as 
n(o)). 
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prescribed  dose  by  more  than  10  percent 
of  the  total  pre»crit>ed  dose. 

(4)  A  teletherapy  radiation  dose: 

(i]  Involrhig  the  wrong  patient,  wrong 
mode  of  treatment,  or  wrong  treatment 
site: 

(ii)  When  the  treatment  consists  of 
three  or  fewer  fractions  and  the 
calculated  total  administered  dose 
differs  from  the  total  prescribed  dose  by 
more  than  10  percent  of  the  total 
prescribed  dose; 

(iii)  When  the  calculated  weekly 
administered  dose  is  30  percent  greater 
than  the  wreekly  prescribed  dose;  or 

(iv)  When  the  calculated  total 
administered  dose  diners  from  the  total 
prescribed  dose  by  more  than  20  percent 
of  die  total  prescribed  dose. 

(5)  A  brachytherapy  radiation  dose; 
(i)  Involving  the  wrong  patient,  wrong 

radioisotope,  or  wrong  treatment  site 
(excluding,  for  permanent  implants, 
seeds  that  were  implanted  in  the  correct 
site  but  migrated  outside  the  treatment 
site); 

(ii)  Involving  a  sealed  source  that  is 
leaking; 

(iii)  When,  for  a  temporary  implant 
one  or  more  sealed  sources  are  not 
removed  upon  completion  of  the 
procedure;  or 

(iv)  When  the  calculated  administered 
dose  differs  from  the  prescribed  dose  by 
more  than  20  percent  of  the  prescribed 
dose. 

(6)  A  diagnostic  radiopharmaceutical 
dosage,  other  than  quantities  greater 
than  30  microcuries  of  either  sodium 
iodide  1-125  or  1-131.  both: 

(i)  Involving  the  wrong  patient  wrong 
radiopharmaceutical,  wrong  route  of 
administration,  or  when  the 
administered  dosage  diiffers  from  the 
prescribed  dosage;  and 

(ii)  When  the  dose  to  the  patient 
exceeds  5  rems  effective  dose 
equivalent  of  50  rems  dose  equivalent  to 
any  individual  organ. 
«        •     -  *        *        «  . 

Prescribed  dosage  means  the  quantity 
of  radiopharmaceutical  activity  as 
documented: 

(1)  In  a  written  directive;  or 

(2)  Either  in  the  diagnostic  clinical 
procedures  manual  or  in  any 
appropriate  record  in  accordance  widi 
the  directions  of  the  authorized  user  for 
diagnostic  procedures. 

Prescribed  dose  means 

(1)  For  gamma  stereotactic 
radiosurgery,  the  total  dose  as 
documented  in  the  written  directive: 

(2)  For  teletherapy,  the  total  dose  and 
dose  per  fraction  as  documented  in  the 
written  directive:  or 

(3)  For  brachytherapy,  either  die  total 
source  strength  and  exposure  time  or  the 


total  dose,  as  documented  in  the  written 

directive, 

*        •        *        »        • 

Recordable  event  means  the 
administration  of: 

(1)  A  radiopharmaceutical  or 
radiation  without  a  written  directive 
where  a  written  directive  is  required; 

(2)  A  radiopharmaceutical  or 
radiation  where  a  written  directive  is 
required  without  daily  recording  of  each 
administered  radiopharmaceutical 
dosage  or  radiation  dose  in  the 
appropriate  record; 

(3)  A  radiopharmaceutical  dosage 
greater  than  30  microcuries  of  either 
sodium  iodide  1-125  or  1-131  when  both: 

(i)  The  administered  dosage  differs 
from  the  prescribed  dosage  by  more 
than  10  percent  of  the  prescribed 
dosage,  and 

(ii)  The  difference  between  the  • 
administered  dosage  and  prescribed 
dosage  exceeds  15  microcuries; 

(4)  A  therapeutic  radiopharmaceutical 
dosage,  other  than  sodium  iodide  1-125 
or  1-131,  when  the  administered  dosage 
differs  from  the  prescribed  dosage  by 
more  than  10  percent  of  the  prescribed 
dosage; 

(5)  A  teletherapy  radiation  dose  when 
the  calculated  weekly  administered 
dose  is  15  percent  greater  than  the 
weekly  prescribed  dose;  or 

(6)  A  brachytherapy  radiation  dose 
when  the  calculated  administered  dose 
differs  from  the  prescribed  dose  by  more 
than  10  percent  of  the  prescribed  dose. 

Written  directive  means  an  order  in 
writing  for  a  specific  patient  dated  and 
signed  by  an  authorized  user  prior  to  the 
administration  of  a  radiopharmaceutical 
or  radiation,  except  as  specified  in 
paragraph  (6)  of  this  definition, 
containing  the  following  information: 

(1)  For  any  administration  of 
quantities  greater  than  30  microcuries  of 
either  sodium  iodide  1-125  or  1-131:  the 
dosage; 

(2)  For  a  therapeutic  administration  of 
a  radiopharmaceutical  other  than 
sodium  iodide  1-125  or  1-131:  the 
radiopharmaceutical,  dosage,  and  route 
of  administration; 

(3)  For  gamma  stereotactic 
radiosurgery:  target  coordinates, 
collimator  size,  plug  pattern,  and  total 
dose; 

(4)  For  teletherapy:  the  total  dose, 
dose  per  fraction,  treatment  site,  and 
overall  treatment  period; 

(5)  For  high-dose-rate  remote 
afterloading  brachytherapy:  the 
radioisotope,  treatment  site,  and  total 
dose;  or 

(6)  For  all  other  brachytherapy: 


(i)  Prior  to  implantation:  the 
radioisotope,  niunber  of  sources,  and 
source  strengths;  and 

(ii)  After  implantation  but  prior  to 
completion  of  the  procedure:  the 
radioisotope,  treatment  site,  and  total 
source  strength  and  exposure  time  (or, 
equivalently,  the  total  dose). 

5.  In  Subpart  A — General  Information. 
§  35.8.  paragraph  (b)  is  revised  to  read 
as  follows: 

§  35.8  Information  collection 
requirements:  0MB  approval 
*        •        •        •        t 

(b)  The  approved  information 
collection  requirements  contained  in  this 
part  appear  in  55  35.12,  35.13,  35.14, 
35.21,  35.22.  35.23,  35.27,  35.29,  35.31. 
35.32,  35.33,  35.50,  35.51,  35.53,  35.59, 
35.60,  35.61,  35.70,  35.80,  35.92,  35.204, 
35.205,  35.3ia  35.315,  35.404,  35.406, 
35.410,  35.415.  35.606.  35.610.  35.615. 
35.630,  35.632,  35.634,  35.636,  35.641. 
35.643,  35.645,  and  35.647. 


6.  hi  Subpart  B — General 
Administrative  Requirements,  5  35.25, 
paragraphs  (a)(1)  and  (a)(2)  are  revised 
to  read  as  follows: 

§35.25    Supervision. 

(a)  *  *  * 

(1)  Instruct  the  supervised  individual 
in  the  principles  of  radiation  safety 
appropriate  to  that  individual's  use  of 
byproduct  material  and  in  the  hcensee's 
written  quality  management  program; 

(2)  Require  the  supervised  individual 
to  follow  the  instructions  of  the 
supervising  authorized  user,  follow  the 
v\rritten  radiation  safety  and  quality 
management  procedures  established  by 
the  licensee,  and  comply  with  the 
regulations  of  this  chapter  and  the 
license  conditions  with  respect  to  the 
use  of  byproduct  material;  and 

»        •        •        •        • 

7.  In  Subpart  B — General 
Administrative  Requirements,  5  35.32  is 
added  to  read  as  follows: 

§  35.32    Quality  management  program. 

(a)  Each  applicant  or  licensee  under 
this  part,  as  applicable,  shall  establish 
and  maintain  a  written  quality 
management  program  to  provide  high 
confidence  that  byproduct  material  or 
radiation  from  byproduct  material  will 
be  administered  as  directed  by  the 
authorized  user.  The  quality 
management  program  must  include 
written  policies  and  procedures  to  meet 
the  following  speciBc  objectives: 

(1)  That  prior  to  administration,  a 
written  directive  •  is  prepared  for 


(i)  Any  teletherapy  radiation  dose; 

(ii)  Any  gamma  stereotactic 
radiosurgery  radiation  dose; 

(iii)  Any  brachytherapy  radiation 
dose; 

(iv)  Any  administration  of  quantities 
greater  than  30  microcuries  of  eithei 
sodium  iodide  1-125  or  1-131;  or 

(v)  Any  therapeutic  administration  of 
a  radiopharmaceutical,  other  than 
sodium  iodide  1-125  or  1-131; 

(2)  That,  prior  to  each  adminis  ration, 
the  patient's  identity  is  verified  by  more 
than  one  method  as  the  individual 
named  in  the  written  directive; 

(3)  That  final  plans  of  treatment  and 
related  calculations  for  brachytherapy, 
teletherapy,  and  gamma  stereotactic 
radiosurgery  are  in  accordance  with  the 
respective  written  directives; 

(4)  That  each  administration  is  in 
accordance  with  the  written  directive; 
and 

(5)  That  any  unintended  deviation 
from  the  written  directive  is  identiHed 
and  evaluated,  and  appropriate  action  is 
taken. 

(b)  The  licensee  shall: 

(1)  Develop  procedures  for  and 
conduct  a  review  of  the  quality 
management  program  including,  since 
the  last  review,  an  evaluation  of: 

(i)  A  representative  sample  of  patient 
administrations, 

(ii)  All  recordable  events,  and 

(iii)  All  misadministrations 
to  verify  compliance  with  all  aspects  of 
the  quality  management  program;  these 
reviews  shall  be  cpnducted  at  intervals 
no  greater  than  12  months; 

(2)  Evaluate  each  of  these  reviews  to 
determine  the  effectiveness  of  the 
quality  management  program  and,  if 
required,  make  modifications  to  meet 
the  objectives  of  paragraph  (a)  of  this 
section;  and 

(3)  Retain  records  of  each  review, 
including  the  evaluations  and  findings  of 


'  If,  becauM  of  the  patient'i  condition,  a  delay  in 
order  to  provide  a  written  revision  to  an  existing 


written  directive  would  jeopardize  the  patient'i 
healtli,  an  oral  revision  to  an  existing  written 
directive  will  be  acceptable,  provided  that  the  oral 
revision  is  documented  immediately  in  the  patient's 
record  and  a  revised  written  directive  is  signed  by 
the  authorized  user  within  48  hours  of  the  oral 
revision. 

Alsa  a  written  revision  to  an  existing  written 
directive  may  be  made  for  any  diagnostic  or 
therapeutic  procedure  provided  that  the  revision  it 
dated  and  signed  by  an  authorized  user  prior  to  the 
administration  of  the  radiopharmaceutical  dosage, 
the  brachytherapy  dose,  the  gamma  stereotactic 
radiosurgery  dose,  the  teletherapy  dose,  or  the  next 
teletherapy  fractional  dose. 

If.  because  of  the  emergent  nature  of  the  patient'* 
condition,  a  delay  in  order  to  provide  a  written 
directive  would  jeopardize  the  patient's  health,  an 
oral  directive  will  be  acceptable,  provided  that  the 
information  contained  in  the  oral  directive  Is 
documented  immediately  in  the  patient's  record  and 
a  written  directive  is  prepared  within  24  hour*  of 
the  oral  directive. 
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the  review,  in  an  audi  table  form  for 
three  years. 

(c)  The  licensee  shall  evaluate  and 
respond,  within  30  days  after  discoverv 
of  the  recordable  event,  to  each 
recordable  event  by: 

(1)  Assembling  the  relevant  facts 
including  the  cause; 

(2j  Idenbfying  what  if  any,  corrective 
action  is  required  to  prevent  recurrence; 
and 

(3)  Retaining  a  record,  in  an  auditable 
form,  for  three  years,  of  the  relevant 
facts  and  what  corrective  action,  if  any, 
was  taken. 

(d)  The  licensee  shall  retain: 

(1)  Each  written  directive:  and 

(2)  A  record  of  each  administered 
radiation  dose  or  radiopharmaceutical 
dosage  where  a  written  directive  is 
required  in  paragraph  (a](l]  above,  in  an 
auditable  form,  for  three  years  after  the 
date  of  administration. 

(e)  The  licensee  may  make 
modifications  to  the  quality 
management  program  to  increase  the 
program's  efficiency  provided  the 
program's  effectiveness  is  not 
decreased.  The  licensee  shall  furnish  the 
modification  to  the  appropriate  NRC 
Regional  Office  within  30  days  after  the 
modification  has  been  made. 

{f){l)  Each  applicant  for  a  new  hcense, 
as  applicable,  shall  submit  to  the 
appropriate  NRC  Regional  Office  in 
accordance  with  10  CFR  30.6  a  quality 
management  program  as  part  of  the 
application  for  a  license  and  implement 
the  program  upon  issuance  of  the  license 
by  the  NRC. 

(2)  Each  existing  licensee,  as 
applicable,  shall  submit  to  the 
appropriate  NRC  Regional  Office  in 
accordance  with  10  CFR  30.8  by  January 
27, 1992  a  ivritten  certification  that  the 
quality  management  program  has  been 
implemented  along  with  a  copy  of  the 
program. 


8.  In  Subpart  B— General 
Administrative  Requirements.  S  35.33  is 
revised  to  read  as  follows: 

§  35.33    Notifications,  reports,  snd  records 
of  misadministratlons. 

(a)  For  a  misadministratlon: 
(l)The  licensee  shall  notify  by 
telephone  the  NRC  Operations  Center  * 
no  later  than  the  next  calendar  day  after 
discovery  of  the  misadministration. 

(2)  The  licensee  shall  submit  a  written 
report  to  the  appropriate  NRC  Regional 
Office  hsted  in  10  CFR  30.6  within  15 
days  after  discovery  of  the 
misadministration.  The  written  report 
must  include  the  licensee's  name;  the 
prescribing  physician's  name;  a  brief 
description  of  the  event;  why  the  event 
occurred;  the  effect  on  the  patient;  what 
improvements  are  needed  to  prevent 
recurrence:  actions  taken  to  prevent 
recurrence:  whether  the  licensee  notified 
the  patient  or  the  patient's  responsible 
relative  or  guardian  {this  person  will  be 
subsequently  referred  to  as  "the  patient" 
in  this  section),  and  if  not,  why  not,  and 
if  the  patient  was  notified,  what 
information  was  provided  to  the  patient. 
The  report  must  not  include  the  patient's 
name  or  other  information  that  could 
lead  to  identification  of  the  patient. 

(3)  The  licensee  shall  notify  the 
referring  physician  and  also  notify  the 
patient  of  the  misadministration  no  later 
than  24  hours  after  its  discovery,  unless 
the  referring  physician  personally 
informs  the  licensee  either  that  he  will 
inform  the  patient  or  that  based  on 
medical  judgment  telling  the  patient 
would  be  harmful.  The  hcensee  is  not 
required  to  notify  the  patient  without 
first  consulting  the  referring  physician.  If 
the  referring  physician  or  patient  cannot 
be  reached  within  24  hours,  the  licensee 


•  The  commerciat  telephone  number  of  the  NRC 
Operations  Center  is  (301)  951-0550. 


shall  notify  the  patient  as  soon  as 
possible  thereafter.  The  licensee  may 
not  delay  any  appropriate  medical  care 
for  the  patient  including  any  necessary 
remedial  care  as  a  result  of  the 
misadministration.  because  of  any  delay 
in  notification. 

(4)  If  the  patient  was  notified,  the 
licensee  shall  also  furnish,  within  15 
days  after  discovery  of  the 
misadministration,  a  written  report  to 
the  patient  by  sending  either: 

(i)  A  copy  of  the  report  that  was 
submitted  to  the  NRC;  or 

(ii)  A  brief  description  of  both  the 
event  and  the  consequences  as  they  may 
affect  the  patient  provided  a  statement 
is  included  that  the  report  submitted  to 
the  NRC  can  be  obtained  from  the 
licensee. 

(b)  Each  licensee  shall  retain  a  record 
of  each  misadministration  for  five  years. 
The  record  must  contain  the  names  of 
all  individuals  involved  (including  the 
prescribing  physician,  allied  health 
personnel,  the  patient  and  the  patient's 
referring  physician),  the  patient's  social 
security  number  or  identification 
number  if  one  has  been  assigned,  a  brief 
description  of  the  misadministration, 
why  it  occurred,  the  effect  on  the 
patient,  what  improvements  are  needed 
to  prevent  recurrence,  and  the  actions 
taken  to  pre\'ent  recrurrence. 

(c)  Aside  from  the  notification 
requirement,  nothing  in  this  section 
affects  any  rights  or  duties  of  licensees 
and  physicians  in  relation  to  each  other, 
patients,  or  the  patient's  responsible 
relatives  or  guardians. 

Dated  at  Rockvifle,  Maryland,  this  3rd  day 
of  fuly  1991. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  ChiBi, 
Secretary  of  the  Commission. 
[FR  Doc.  91-16321  Filed  7-24-91;  8:45  am) 
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shall  notify  the  patient  as  soon  as 
possible  thereafter.  The  licensee  may 
not  delay  any  appropriate  medical  care 
for  the  patient,  including  any  necessary 
remedial  care  as  a  result  of  the 
misadministration.  because  of  any  delay 
in  notification. 

(4)  If  the  patient  was  notified,  the 
licensee  shall  also  furnish,  within  15 
days  after  discovery  of  the 
misadministration.  a  written  report  to 
the  patient  by  sending  either: 

(ij  A  copy  of  the  report  that  was 
submitted  to  the  NRC;  or 

(ii)  A  brief  description  of  both  the 
event  and  the  consequences  as  they  may 
affect  the  patient  provided  a  statement 
is  included  that  the  report  submitted  to 
the  NRC  can  be  obtained  from  the 
licensee. 

(b)  Each  licensee  shall  retain  a  record 
of  each  misadministration  for  five  years. 
The  record  must  contain  the  names  of 
all  individuals  involved  (including  the 
prescribing  physician,  allied  health 
personnel,  the  patient,  and  the  patient's 
referring  physician),  the  patient's  social 
security  number  or  identification 
number  if  one  has  been  assigned,  a  brief 
description  of  the  misadministration, 
why  it  occurred,  the  effect  on  the 
patient,  what  improvements  are  needed 
to  prevent  recurrence,  and  the  actions 
taken  to  prevent  recurrence. 

(c)  Aside  from  the  notification 
requirement,  nothing  in  this  section 
affects  any  rights  or  duties  of  licensees 
and  physicians  in  relation  to  each  other, 
patients,  or  the  patient's  responsible 
relatives  or  guardians. 

Dated  at  Rockvifle,  Maryland,  this  3rd  day 
offuly  1991. 

For  Ihe  Nuclear  Regulatory  Commission. 
Samuel  J.  CUBc. 
Secretary  of  the  Commission. 
[FR  Doc.  91-16321  Filed  7-2*-91;  8:45  am) 
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FEDERAL  ELECTION  COMMISSION 
[Notic*  1991-12] 

11  CFR  Parts  102  and  113 

Use  of  Excess  Funds 

agency:  Federal  Election  Commission. 
ACTION:  Final  rules  and  transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Commission  has  revised 
its  regulations  at  11  CFR  102.3. 113.1  and 
113.2(d),  regarding  disposition  of  excess 
campaign  or  donated  funds  by  Members 
of  Congress,  to  implement  the  Ethics 
Reform  Act  of  1989,  Public  Law  101-194. 
The  Ethics  Reform  Act  amended  section 
313  of  the  Federal  Election  Campaign 
Act  ("FECA"  or  "the  Act"),  codified  at  2 
U.S.C.  439a,  to  prohibit  any  Member  of 
Congress  who  serves  in  the  103d  or  a 
later  Congress  from  converting  excess 
campaign  or  donated  funds  to  personal 
use  as  of  the  first  day  of  such  service. 
Those  Members  who  held  office  on 
January  8. 1980.  who  formerly  could 
convert  unlimited  amounts  of  excess 
funds  to  personal  use.  may  now  convert 
only  the  amount  on  hand  as  of 
November  30, 1989.  the  date  of 
enactment  of  the  Ethics  Reform  Act. 
Further  information  is  provided  in  the 
supplementary  information  which 
follows. 

DATES:  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  taken  after  these  regulations  have 
been  before  Congress  for  30  legislative 
days  pursuant  to  2  U.S.C.  438(d).  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel.  999  E  Street  NW..  Washington. 
DC  20463  (202)  376-5690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  publishing  today  the  final 
text  of  revisions  to  its  regulations  at  11 
CFR  102.3. 113.1.  and  113.2.  regarding  the 
disposition  of  excess  campaign  or 
donated  funds. 

On  April  24. 1991.  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  which  it  sought  comments  on 
proposed  revisions  to  these  regulations. 
55  FR  18777.  One  written  comment  was 
received  in  response  to  the  notice. 

Section  438(d)  of  title  2.  United  States 
Code,  requires  that  any  rule  or 
regulation  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 


they  £ire  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  July  19. 1991. 

Explanation  and  Justification 

The  Federal  Election  Campaign  Act 
Amendment  of  1979.  Public  Law  96-187. 
amended  2  U.S.C.  439a.  regarding  the 
disposition  of  excess  campaign  or 
donated  funds.  The  1979  amendment 
prohibited  any  candidate  or  Member  of 
Congress  not  in  office  on  January  8, 
1980.  from  converting  any  such  funds  to 
personal  use,  other  than  to  defray 
ordinary  and  necessary  expenses 
incurred  in  connection  with  his  or  her 
duties  as  a  holder  of  Federal  office. 
Funds  not  used  for  this  purpose  may  be 
contributed  to  any  tax-exempt 
charitable  organization  or  used  for  any 
other  lawful  purpose,  including 
unlimited  transfers  to  any  national. 
State,  or  local  committee  of  any  political 
party. 

The  Ethics  Reform  Act  of  1989,  Public 
Law  101-194,  further  amended  this 
section  to  prohibit  any  Member  of 
Congress  who  serves  in  the  103d  or  a 
later  Congress  from  converting  excess 
campaign  or  donated  funds  to  personal 
use  as  of  the  first  date  of  such  service. 
(The  103d  Congress  will  convene  on 
January  3, 1993.)  Also,  a  Member  of 
Congress  who  held  office  on  January  8, 
1980,  can  now  convert  to  personal  use 
only  the  "unobligated  balance"  of 
campaign  or  donated  funds  as  of  the 
date  of  enactment  of  the  Ethics  Reform 
Act,  November  30, 1989. 

These  rules  amend  11  CFR  102.3. 113.1 
and  113.2,  to  reflect  the  new  statutory 
limits  on  conversion  of  excess  funds  to 
personal  use.  They  provide  two 
alternative  methods  for  grandfathered 
Members  to  compute  the  "unobligated 
balance"  which  is  eligible  for  such 
conversion.  Under  the  first  alternative, 
qualified  Members  who  choose  to 
convert  no  more  than  the  value  of  their 
cash  assets  as  of  November  30. 1989, 
may  do  so  by  simply  reporting  this 
action.  The  second  alternative 
authorizes  Members  to  convert 
nonliquid  committee  assets  held  on  that 
date  (or  a  cash  amount  equal  to  the 
value  of  such  assets)  to  personal  use, 
provided  that  new  reporting 
requirements  are  met.  The  new  rules  are 
consistent  with  Advisory  Opinion  1990- 
26,  in  which  the  Commission  permitted 
the  November  1989  value  of  a  computer 
owned  by  a  grandfathered  Member's 
authorized  committee  to  be  included  in 
the  balance  eligible  for  conversion 
under  certain  conditions. 

One  comment  was  received  on  this 
rulemaking.  The  Internal  Revenue 
Service  found  no  conflict  between  this 


proposal  and  the  Internal  Revenue  Code 
or  the  regulations  promulgated  under  it. 

Part  102 — Registration,  Organization, 
and  Recordkeeping  by.  Political 
Committees 

Section  102.3 — Termination  of 
Registration 

All  terminating  committees  are 
required  to  report  how  residual  funds 
will  be  used.  11  CFR  102.3(a).  New 
paragraph  (a)(2)  adds  a  requirement  that 
authorized  committees  of  non- 
grandfathered  Members  include  in  their 
termination  reports  a  statement  signed 
by  the  committee's  treasurer,  stating 
that  no  noncash  committee  assets  will 
be  converted  to  personal  use.  This 
section  also  requires  terminating 
committees  of  grandfathered  Members 
to  comply  with  the  new  provisions  of 
§  113.2  before  converting  funds  to 
personal  use. 

Part  113 — Excess  Campaign  Funds  and 
Funds  Donated  to  Support  Federal 
Officeholder  Activities 

Section  113.1 — Definitions 

New  paragraph  113.1(f)  defines  the 
term  "qualified  Member"  for  the  purpose 
of  converting  excess  funds  to  personal 
use  under  new  11  CFR  113.2(e).  The 
definition  includes  all  individuals  who 
served  as  a  Senator  or  Representative 
in.  or  Delegate  or  Resident 
Commissioner  to.  Congress,  on  January 
8, 1980. 

Section  113.2    Use  of  Funds 

Paragraph  (d)  has  been  amended  to 
delete  the  phrase  stating  that 
grandfathered  Members  may  Convert 
unlimited  amounts  of  excess  funds  to 
personal  use.  This  paragraph  now  states 
that  no  excess  funds  may  be  converted 
to  personal  use  except  as  set  forth  in 
paragraph  (e),  below. 

Paragraph  (e)  allows  qualified 
Members  to  convert  to  personal  use  no 
more  than  the  unobligated  balance  in 
their  campaign  accounts  as  of  November 
30, 1989.  The  two  alternatives  they  may 
use  in  computing  this  balance  are  set 
forth  at  paragraphs  (e)(1)  (i)  and  (ii). 

The  first  alternative,  found  at 
paragraph  (e)(l)(i),  is  available  to 
qualified  members  who  choose  to 
convert  no  more  than  the  value  of  their 
committee's  cash  assets  on  November 
30, 1989,  to  personal  use.  (While  the 
remainder  of  this  discussion  uses  the 
singular  "committee,"  it  applies  to  all 
authorized  committees,  if  a  Member  has 
more  than  one  such  conunittee.)  To 
compute  the  value  of  its  net  cash  assets, 
the  committee  first  calculates  its  cash  on 
hand  on  November  30, 1989,  as  defined 


in  11  CFR  104.3(a)(1).  and  the 
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until  a  later  reporting  period, 
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proposal  and  the  Internal  Revenue  Code 
or  the  regulations  promulgated  under  it. 

Part  102 — Registration,  OrganizatioD, 
and  Recordkeeping  by.  Political 
Committees 

Section  102.3 — Termination  of 
Registration 

All  terminating  committees  are 
required  to  report  how  residual  funds 
will  be  used.  11  CFR  102.3(a).  New 
paragraph  (a)(2)  adds  a  requirement  that 
authorized  committees  of  non- 
grandfathered  Members  include  in  their 
termination  reports  a  statement  signed 
by  the  committee's  treasurer,  stating 
that  no  noncash  committee  assets  will 
be  converted  to  personal  use.  This 
section  also  requires  terminating 
committees  of  grandfathered  Members 
to  comply  with  the  new  provisions  of 
S  113.2  before  converting  funds  to 
personal  use. 

Part  113 — Excess  Campaign  Funds  and 
Funds  Donated  to  Support  Federal 
Officeholder  Activities 

Sect/on  113.1 — Definitions 

New  paragraph  113.1(f)  defines  the 
term  "qualified  Member"  for  the  purpose 
of  converting  excess  funds  to  personal 
use  under  new  11  CFR  113.2(e).  The 
definition  includes  all  individuals  who 
served  as  a  Senator  or  Representative 
in.  or  Delegate  or  Resident 
Commissioner  to.  Congress,  on  January 
8. 1980. 

Section  113.2    Use  of  Funds 

Paragraph  (d)  has  been  amended  to 
delete  the  phrase  stating  that 
grandfathered  Members  may  Convert 
unlimited  amounts  of  excess  funds  to 
personal  use.  This  paragraph  now  states 
that  no  excess  funds  may  be  converted 
to  personal  use  except  as  set  forth  in 
paragraph  (e).  below. 

Paragraph  (e)  allows  qualified 
Members  to  convert  to  personal  use  no 
more  than  the  unobligated  balance  in 
their  campaign  accounts  as  of  November 
30, 1989.  The  two  alternatives  they  may 
use  in  computing  this  balance  are  set 
forth  at  paragraphs  (e)(1)  (i)  and  (ii). 

The  first  alternative,  found  at 
paragraph  (e)(l)(i).  is  available  to 
qualified  members  who  choose  to 
convert  no  more  than  the  value  of  their 
committee's  cash  assets  on  November 
30. 1989.  to  personal  use.  (While  the 
remainder  of  this  discussion  uses  the 
singular  "committee,"  it  applies  to  all 
authorized  committees,  if  a  Member  has 
more  than  one  such  committee.)  To 
compute  the  value  of  its  net  cash  assets, 
the  committee  first  calculates  its  cash  on 
hand  on  November  30, 1989,  as  defined 


in  11  CFR  104.3(a)(1),  and  then  subtracts 
its  debts  and  obligations  on  that  date. 
The  §  104^(a)(l)  definition  includes 
currency;  the  balance  on  deposit  in 
banks,  savings  and  loan  institutions,  and 
other  depository  institutions;  travelers' 
checks  owned  by  the  committee; 
certificates  of  deposit,  treasury  bills  and 
any  other  committee  investments  valued 
at  cost. 

A  qualified  Member  who  chooses  this 
alternative  also  has  the  option  of 
converting  noncash  campaign  assets  to 
personal  use,  by  counting  the  fair 
market  value  of  each  item  so  converted 
against  the  total  unobligated  (cash) 
balance.  For  example,  if  the  authorized 
committee's  cash  assets  on  November 
30. 1989.  totaled  $10,000,  and  the 
commitlee  owns  two  vehicles,  each  with 
a  fair  market  value  of  $5,000,  the 
Member  may  convert  to  personal  use 
either  tiia  $10,000;  the  two  vehicles;  or 
$5,000  and  one  vehicle. 

The  second  alternative,  set  forth  at 
paragraph  (e)(l)(ii),  permits  qualified 
Members  to  add  the  value  of 
unliquidated  committee  assets  and 
receivables  as  of  November  30, 1989.  to 
the  unobligated  balance,  if  certain 
requirements  are  met.  Unliquidated 
committee  assets  in  this  context  include 
noncash  assets  previously  purchased  by 
the  committee,  such  as  vehicles, 
computers,  and  office  equipment.  The 
term  also  includes  other  assets  received 
as  in-kind  contributions  on  or  before 
November  30, 1989.  but  not  liquidated 
until  a  later  reporting  period,  such  as 
contributions  of  stocks,  bonds,  and  art 
objects. 

To  take  advantage  of  this  higher  limit, 
a  Member  must  file  a  separate  Memo 
Entry  Schedule  A  as  an  amendment  to 
the  1989  year  end  report  (covering  July  1 
through  December  31, 1989).  This  memo 
Schedule  A  must  itemize  each  converted 
asset,  giving  the  date  of  acquisition,  its 
fair  market  value  as  of  November  30. 
1989,  and  a  brief  narrative  description 
explaining  how  the  asset's  value  was 
ascertained.  In  addition,  the  committee 
must  disclose  the  disposition  made  of 
each  such  asset,  including  its  fair  market 
value  at  the  date  of  sale  or  other 
disposition.  This  should  be  disclosed  in 
the  committee's  termination  report 
unless  the  asset  was  sold  or  distributed 
during  an  earlier  period  and  included  in 
the  report  covering  that  period. 

Commission  regulations  use  the  term 
"usual  and  normal  charge  for  such 
goods"  when  discussing  the  valuation  of 
"in  kind"  contributions.  11  CFR 
100.7(a)(l)(iii)(B).  The  Commission  has 
incorporated  this  approach  in  its 
Advisory  Opinions  dealing  with  the  sale 
of  campaign  assets.  See  Advisory 
Opinions  1985-1  and  1986-14.  The 


regulation  follows  this  same  approach  in 
determining  whether  an  asset  has  been 
sold  for  its  fair  market  value. 

Members  who  choose  this  second 
alternative  may  also  treat  committee 
receivables  as  other  assets  and  include 
them  in  the  unobligated  balance  which 
is  eligible  for  conversion.  Given  the 
need  to  ascertain  a  definite  amount, 
these  receivables  may  only  include 
those  debts  and  loans  reported  as  owed 
to  the  committee  as  of  November  30, 
1989,  and  itemized  on  the  committee's 
year  end  report  for  1989 — provided  that 
such  receivables  are  actually  collected 
by  the  committee  prior  to  its 
termination.  In  addition,  committee 
receivables  in  the  form  of  vendor  credits 
or  deposit  refunds  may  be  included  in 
calculating  the  unobligated  balance. 
These  types  of  receivables  must  be 
itemized  on  Schedule  C  or  D  of  the 
committee's  1989  year  end  report  or  in 
an  amendment  thereto,  in  order  to  be 
included. 

The  Commission  emphasizes  that  the 
more  complicated  procedures  must  be 
followed  only  by  Members  who  wish  to 
convert  to  personal  use  more  than  the 
value  of  their  net  cash  assets  on 
November  30. 1989.  Those  choosing  to 
convert  no  more  than  the  cash  balance 
may  simply  report  this  action,  no  matter 
how  great  the  value  of  their  non-cash 
assets  or  how  large  the  committee's 
other  receivables  on  that  date.  However, 
the  disposition  of  these  other  assets  and 
receivables  still  must  be  reported. 

To  illustrate,  assume  that  a  Member's 
potential  unobligated  balance  on 
November  30. 1989.  consisted  of  $80,000 
in  cash  assets  and  $20,000  in  nonliquid 
assets,  for  a  total  of  $100,000.  If  the 
Member  chooses  to  convert  more  than 
$80,000  to  personal  use,  he  or  she  must 
follow  the  nonliquid  asset  procedures 
for  the  amount  over  $80,000.  However,  if 
the  Member  chooses  to  convert  to 
personal  use  no  more  than  $80,000,  the 
simpler  cash  asset  procedures  can  be 
followed.  These  procedures  could  be 
used,  for  example,  if  the  Member 
chooses  to  convert  $50,000  to  personal 
use  and  donate  the  remaining  $50,000  to 
charity  or  to  a  political  party  committee, 
or  to  use  it  in  any  other  manner 
consistent  with  2  U.S.C.  439a  and  11 
CFR  113.2  (a),  (b),  and  (c). 

The  Commission  sought  comments  in 
the  NPRM  on  whether  this  rule  should 
limit  conversion  to  liquid  assets,  a 
limitation  seemingly  implied  by  the 
statutory  use  of  the  term  "unobligated 
balance"  (emphasis  added).  The  Ethics 
Reform  Act's  legislative  history  is  silent 
on  this  point,  in  that  the  Senate  debate 
(the  only  substantive  discussion  of  this 
provision  in  the  Act's  legislative  history) 
focused  on  the  ability  to  use  excess 


funds,  rather  than  on  what  constitutes 
excess  funds.  See  135  Cong.  Rec.  S 
15966-71  (daily  ed..  Nov.  17, 1989). 

However,  the  Commission  has 
previously  construed  "excess  funds"  to 
include  nonliquid  committee  assets.  In 
Advisory  Opinion  1981-11.  the 
Commission  held  that  the  term  "excess 
campaign  funds"  can  include  noncash 
items — in  that  case  a  mailing  list — 
determined  by  the  candidate  to  be  no 
longer  needed  to  defray  committee 
expenses.  See  also  Advisory  Opinion 
1984-50  (same  reasoning  applied  to 
political  art).  Each  of  these  Advisory 
Opinions  allowed  a  candidate  to 
transfer  the  item(s)  in  question  from  the 
candidate's  principal  campaign 
committee  to  a  national  party  committee 
under  the  "excess  funds"  provision  of  2 
U.S.C.  439a.  In  addition,  in  Advisory 
Opinion  1982-33,  the  Commission 
permitted  a  retired  Senator  to  convert  a 
car  owned  by  his  principal  campaign 
committee  to  his  personal  use,  in 
addition  to  the  committee's  cash  assets. 
This  regulation  follows  this  approach. 

This  section  also  provides  that  if  the 
unobligated  balance  subsequenUy  drops 
below  its  November  30. 1989,  level,  it 
may  be  restored  back  to  that  level,  and 
the  full  amount  converted  to  personal 
use.  This  approach  is  consistent  with  the 
statutory  language,  which  in  pertinent 
part  provides:  "The  amendment 
[prohibiting  personal  usej  shall  apply 
...  to  the  use  of .  .  .  amounts  totaling 
more  than  the  amount  |of] ...  the 
unobligated  balance  on  hand  on 
(November  30. 1989]"  (Pub.  L  101-194, 
S  504(b).  103  Stat.  1755)  (emphasis 
added). 

The  section  permits  proceeds  from  the 
sale  of  noncash  assets  (those  obtained 
both  before  and  after  November  30, 
1989)  to  be  used  to  restore  an  account 
whose  balance  has  fallen  below  its 
November  30, 1989.  level,  back  up  to  that 
level.  For  such  sales  to  be  valid,  the 
Member  must  show  that  the  seller 
received  no  more  than  the  fair  market 
value  for  the  asset  as  of  the  date  of  the 
sale.  Committee  receivables  other  than 
debts  and  loans,  e.g.,  interest  income, 
and  refunded  rent  and  utility  deposits, 
may  also  be  used  for  this  purpose. 

Thus,  for  example,  if  a  Member's 
unobligated  balance  on  November  30, 
1989,  was  $50,000,  but  it  later  dropped  to 
$25,000.  subsequent  lawfully  received 
contributions  and  other  committee 
income  could  be  used  to  restore  it  to  tne 
$50,000  level.  The  full  unobligated 
balance  of  $50,000  could  still  be 
converted  to  personal  use.  despite  its 
post-November  1989  shrinkage. 

Under  either  alternative,  if  noncash 
assets  are  sold  or  other  moneys  received 
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ih  amounts  which  would  bring  the 
unobligated  balance  above  ita 
November  30, 1989.  level,  these 
additional  sums  may  not  be  converted 
to  personal  use.  Rather,  they  must  be 
used  for  the  other  purposes  set  forth  in  2 
U.S.C.  439a  and  11  CFR  113.2  (a),  (b). 
and  (c). 

Thus,  the  Commission  stresses  that, 
using  this  same  example,  no  more  than 
$50,000  could  ever  be  converted  to 
personal  use.  If  the  Member  converted 
$10,000  of  the  original  $50,000  to 
personal  use  and  the  balance  later 
dropped  to  $25,000.  the  balance  that 
could  later  be  restored  for  personal  use 
conversion  would  be  reduced  to  $40,000 
($50,000  less  the  $10,000  which  had 
already  been  converted).  Any  additional 
amounts  would  have  to  be  used  for  the 
other  purposes  set  forth  in  2  U.S.C.  439a 
and  11  CFR  113.2  (a),  [b),  and  (c). 

The  Commission  recognizes  that  some 
Members  may  already  have  converted 
some  portion  of  their  November  30, 1989. 
unobligated  balance  to  personal  use. 
Any  such  amounts  count  as  drawdowns 
on  the  ceiling  eligible  for  conversion.  For 
example,  a  Member  whose  November 
30, 1989,  unobligated  balance  was 
$50,000,  who  has  already  converted 
$10,000  to  personal  use,  is  now  limited  to 
$40,000  in  futiu^  conversions. 

Finally,  the  Commission  notes  that 
there,  is  no  time  limit  for  qualified 
Members  who  do  not  serve  in  the  103rd 
or  a  later  Congress  who  want  to  convert 
their  unobligated  balance  to  personal 
use.  The  only  limitation  is  of  that 
amount,  i.e.,  the  converted  amount  may 
not  exceed  the  November  30, 1989, 
unobligated  balance. 

New  paragraph  113.2(fl  clarifies  that 
nothing  in  11  CFR  part  113  is  intended  to 
supersede  other  Federal  laws,  outside 
the  Commission's  jurisdiction,  which 
also  regulate  the  use  of  campaign  or 
donated  funds.  See,  e.g.,  newly  enacted 
2  U.S.C.  59e(d),  Public  Uw  101-520, 
S  310(d){Nov.  5. 1990).  which  prohibits 
the  use  of  any  funds  which  are  not 
specifically  appropriated  for  Members' 
official  expenses  from  being  used  to 
defray  such  expenses.  In  addition, 
relevant  state  laws  may  affect  whether 
a  particular  type  of  personal  use 
qualifies  as  a  "lawful  purpose"  under 
section  439a.  and  are  therefore  not 
superseded. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  nexibility 
Act) 

The  attached  rules  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
basis  of  this  certification  is  that  the  rules 
reflect  statutory  amendments  to  the 
Federal  Election  Campaign  Act 


concerning  the  disposition  of  excess 
campaign  and  donated  funds.  This  does 
not  impose  a  Significant  economic 
burden  because  any  small  entities 
affected  are  already  required  to  comply 
with  the  Act's  requirements  in  this  area. 

List  of  Subjects 

11  CFR  Part  102 

Political  committees  and  parties. 
Reporting  and  recordkeeping 
requirements.  Campaign  funds. 

11  CFR  Part  113 

Campaign  funds,  Political  candidates. 
Elections. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  A.  chapter  I  of 
title  11  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  102— REGISTRATION, 
ORGANIZATION,  AND 
RECORDKEEPING  BY  POLITICAL 
COMMITTEES  (2  U.S.C.  433) 

1.  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  432.  433.  438(a)(8).  441il. 

2.  Part  102  is  amended  by 
redesignating  paragraph  (a)  of  §  102.3  as 
paragraph  (a)(1),  and  by  adding 
paragraph  {a)(2)  to  read  as  follows: 

§  102.3.    Termination  of  registration  (2 
U.S.C.  43d(dK1)). 

(a)  *  *  * 

(2)  An  authorized  committee  of  a 
qualified  Member,  as  defined  at  11  CFR 
113.1(f).  shall  comply  with  the 
requirements  of  11  CFR  113.2  before  any 
excess  funds  are  converted  to  such 
Member's  personal  use.  All  other 
authorized  committees  shall  include  in 
their  termination  reports  a  statement 
signed  by  the  treasurer,  stating  that  no 
noncash  committee  assets  will  be 
converted  to  personal  use. 


PART  1 13— EXCESS  CAMPAIGN 
FUNDS  AND  FUNDS  DONATED  TO 
SUPPORT  FEDERAL  OFFICEHOLDER 
ACTIVITIES  (2  U.S.C.  439a) 

3.  The  authority  citation  for  part  113 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  432(h).  438(a)(8).  439a. 
441a. 

4-  Paragraph  (f)  is  added  to  §  113.1.  to 
read  as  follows: 

9  1 13.1    Definitions  (2  U.S.C.  439a) 
•        *        •        «        ♦ 

(f)  Qualified  Member.  "Qualified 
Member"  means  an  individual  who  was 
serving  as  a  Senator  or  Representative 
in,  or  Delegate  or  Resident 


Commissioner  to.  Congress,  on  January 
8,1980. 

5.  Paragraph  (d)  is  revised  and 
paragraphs  (e)  and  (f)  are  added  to 
section  1132  to  read  as  follows: 

§113.2    Use  of  funds  (2  U.S.C.  439a) 

«        *        *        *        * 

(d)  May  be  used  for  any  other  lawful 
purpose,  except  that,  other  than  as  set 
forth  in  paragraph  (e)  of  this  section,  no 
such  amounts  may  be  converted  by  any 
person  to  any  personal  use,  other  than: 
to  defray  any  ordinary  and  necessary 
expenses  incurred  in  connection  with 
his  or  her  duties  as  a  holder  of  Federal 
office,  or  to  repay  to  a  candidate  any 
loan  the  proceeds  of  which  were  used  in 
connection  with  his  or  her  campaign. 

(e)(1)  Except  as  limited  by  paragraph 
(e)(5)  of  this  section,  a  qualified  Member 
who  serves  in  the  102d  or  an  earlier 
Congress  may  convert  to  personal  use 
no  more  than  the  unobligated  balance  of 
excess  funds  as  of  November  30, 1989. 
This  unobligated  balance  shall  be 
calculated  under  either  paragraph  (e)(1) 
(i)  or  (ii)  of  this  section. 

(i)  Cash  assets.  The  Member  may 
convert  any  excess  campaign  or 
donated  funds  in  an  amount  up  to  the 
Member's  authorized  committee(s)'  cash 
on  hand,  determined  under  11  CFR 
104.3(a)(1),  as  of  November  30. 1989.  less 
the  committee(s)'  total  outstanding 
debts  as  of  that  date. 

(ii)  Cash  Plus  Nonliquid  Assets. 

(A)  The  Member  may  convert 
unliquidated  committee  assets  held  by 
his  or  her  authorized  commilfee(s)  on 
November  30, 1989;  or  the  value  of  such 
assets  may  be  added  to  the  value  of  the 
committee(s)'  cash  assets  under 
paragraph  (e)(l)(i)  of  this  section  to 
determine  the  amount  which  is  eligible 
for  conversion.  In  either  case,  prior  to 
conversion,  the  committee  shall  amend 
its  1989  year  end  reports  to  indicate,  as 
memo  entries  to  Schedule  A,  the  assets 
to  be  converted.  These  amendments 
shall  list  each  asset,  give  its  date  of 
acquisition,  its  fair  market  value  as  of 
November  30, 1989,  and  a  brief  narrative 
description  of  how  this  value  was 
ascertained.  The  committee  shall  also 
disclose  the  disposition  made  of  each 
such  asset,  including  its  fair  market 
value  on  the  date  of  sale  or  other 
disposition,  in  its  termination  report, 
unless  the  asset  was  sold  or  otherwise 
disposed  of  during  an  earlier  period  and 
included  in  the  report  covering  that 
period. 

(B)  The  Member  may  add  the  value  of 
debts  and  loans  reported  as  owed  to  the 
Member's  authorized  commitfee(s)  as  of 
November  30, 1989,  and  itemized  on  the 
committee(s)'  year  end  reports  for  1989, 


to  the  unobligated  balance,  | 
that  such  receivables  are  ac 
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(C)  The  Member  may  add 
unobligated  balance  the  vali 
credits  and  deposit  refunds 
authorized  campaign  commi 
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Commissioner  to.  Congress,  on  January 
8.1980. 

5.  Paragraph  (d)  is  revised  and 
paragraphs  (e)  and  (f)  are  added  to 
section  1132  to  read  as  follows: 

§  1 13.2    Use  of  funds  (2  U.S.C.  439a) 

«  *  4  *  * 

(d)  May  be  used  for  any  other  lawful 
purpose,  except  that,  other  than  as  set 
forth  in  paragraph  (e)  of  this  section,  no 
such  amounts  may  be  converted  by  any 
person  to  any  personal  use,  other  than: 
to  defray  any  ordinary  and  necessary 
expenses  incurred  in  connection  with 
his  or  her  duties  as  a  holder  of  Federal 
office,  or  to  repay  to  a  candidate  any 
loan  the  proceeds  of  which  were  used  in 
connection  with  his  or  her  campaign. 

{e)(l)  Except  as  limited  by  paragraph 
(e)(5)  of  this  section,  a  qualified  Member 
who  serves  in  the  102d  or  an  earlier 
Congress  may  convert  to  personal  use 
no  more  than  the  unobligated  bulance  of 
excess  funds  as  of  November  30, 1989. 
This  unobligated  balance  shall  be 
calculated  under  either  paragraph  (e)(1) 
(i)  or  (ii)  of  this  section. 

(i)  Cash  assets.  The  Member  may 
convert  any  excess  campaign  or 
donated  funds  in  an  amount  up  to  the 
Member's  authorized  committee{s)'  cash 
on  hand,  determined  under  11  CFR 
104.3(a)(1).  as  of  November  30. 1989,  less 
the  committee(s)'  total  outstanding 
debts  as  of  that  date. 

(ii)  Cash  Plus  Nonliquid  Assets. 

(A)  The  Member  may  convert 
unliquidated  committee  assets  held  by 
his  or  her  authorized  committee(s)  on 
November  30, 1989;  or  the  value  of  such 
assets  may  be  added  to  the  value  of  the 
committee(s)'  cash  assets  under 
paragraph  (e)(l)(i)  of  this  section  to 
determine  the  amount  which  is  eligible 
for  conversion.  In  either  case,  prior  to 
conversion,  the  committee  shall  amend 
its  1989  year  end  reports  to  indicate,  as 
memo  entries  to  Schedule  A,  the  assets 
to  be  converted.  These  amendments 
shall  list  each  asset,  give  its  date  of 
acquisition,  its  fair  market  value  as  of 
November  30, 1989,  and  a  brief  narrative 
description  of  how  this  value  was 
ascertained.  The  committee  shall  also 
disclose  the  disposition  made  of  each 
such  asset,  including  its  fair  market 
value  on  the  date  of  sale  or  other 
disposition,  in  its  termination  report, 
unless  the  asset  was  sold  or  otherwise 
disposed  of  during  an  earlier  period  and 
included  in  the  report  covering  that 
period. 

(6)  The  Member  may  add  the  value  of 
debts  and  loans  reported  as  owed  to  the 
Member's  authorized  committee(s)  as  of 
November  30, 1989.  and  itemized  on  the 
committee(s)'  year  end  reports  for  1989. 


to  the  unobligated  balance,  provided 
that  such  receivables  are  actually 
collected  by  the  committeels)  prior  to 
their  termination. 

(C)  The  Member  may  add  to  the 
unobligated  balance  the  value  of  vendor 
credits  and  deposit  refunds  to  which 
authorized  campaign  committee(s)  are 
entitled,  if  these  receivables  are 
itemized  on  Schedule  C  or  D  of  the 
committee(s)'  1989  year  end  reports  or  in 
cmendment(s)  thereto. 

(2)  If  the  unobligated  balance 
subsequently  falls  below  its  November 
30, 1989,  level,  a  qualified  Member  may 
use  contributions  lawfully  received  or 
other  lawful  committee  income  received 
after  that  date  to  restore  the  account  up 
to  that  level. 


(3)  A  qualified  Member  may  convert 
committee  assets  which  were  not  held 
on  November  30, 1989,  to  personal  use; 
however,  the  fair  market  value  of  such 
assets  at  the  time  of  conversion  shall  be 
counted  against  the  unobligated 
balance. 

(4)  Under  no  circumstances  may  an 
amount  greater  than  the  unobligated 
balance  on  November  30, 1989.  be 
converted  to  personal  use.  Should 
money  from  subsequent  contributions, 
other  committee  income,  and/or  the  sale 
of  campaign  assets  exceed  the  amount 
needed  to  restore  the  unobligated 
balance  to  its  November  30. 1989,  level. 
gTich  additional  funds  shall  not  be 
converted  to  personal  use  but  may  be 
used  for  the  purposes  set  forth  in 


paragraphs  (a),  (b),  and  (c)  of  this  ■ 
section. 

(5)  103d  Congress  or  later  Congress:  A 
qualified  Member  who  serves  in  the 
103d  Congress  or  a  later  Congress  may 
not  convert  to  personal  use  any  excess 
campaign  or  donated  funds,  as  of  the 
first  day  of  such  service. 

(f)  Nothing  in  this  section  modifies  or 
supersedes  other  Federal  statutory 
restrictions  or  relevant  State  laws  which 
may  apply  to  the  use  of  excess 
campaign  or  donated  funds  by 
candidates  or  Federal  o^iceholders. 
***** 

Dated:  )uly  19. 1991. 
John  Wairan  McGany, 

Chairman,  Federal  Election  Commission. 
(FR  Doc.  91-17612  Filed  7-24-91;  8:45  am) 
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FEDERAL  ELECTION  COMMISSION 
(NOTICE  1991-13] 

1 1  CFR  PARTS  9034, 9036,  and  9037 

Matching  Fund  Submission  and 
Certification  Procedures  for 
Presidential  Primary  Candidates 

agency:  Federal  Election  Commission. 
action:  Final  rule  and  transmittal  of 
regiJations  to  Congress. 

summary:  The  Conunission  has  revised 
its  regiilations  setting  forth  procedures 
for  matching  fund  submissions  by 
Presidential  primary  candidates.  11  CFR 
9034.1.  9034.5.  9036.2,  9036.4,  9036.5. 
9036.6,  9037.1  and  9037.^  The  changes 
are  necessitated  by  the  Department  of 
the  Treasury's  recent  promulgation  of 
new  rules  regarding  payments  to 
candidates,  which  were  adopted  to 
address  the  possible  shortage  in  the 
Presidential  Election  Campaign  Fund. 
See  26  CFR  parts  701  and  702.  56  FR 
21596  (May  10. 1991).  The  principal 
changes  to  the  Commission's  rules 
involve  monthly  submission  and 
certification  dates  for  all  candidates,  as 
well  as  the  elimination  of  letter  requests 
and  holdback  procedures.  Further 
information  on  these  revisions  is 
provided  in  the  supplementary 
information  which  follows. 
DATES:  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  taken  after  these  regulations  have 
been  before  Congress  for  30  legislative 
days  pursuant  to  26  U.S.C.  9039(c).  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street.  NW.,  Washington, 
DC  20463.  (202)  376-5690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  publishing  today  the  final 
text  of  revisions  to  its  regulations  at  11 
CFR  9034.1.  9034.5.  9036.2,  9036.4,  9036.5, 
9036.6,  9037.1  and  9037.2  regarding 
matching  fund  submission  and 
certification  procedures  for  publicly- 
funded  Presidential  primary  candidates. 
On  June  26, 1991.  the  Commission  issued 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  in  which  it  sought  comments  on 
proposed  revisions  to  three  regulations. 
56  FR  29372.  One  written  comment  was 
received  from  the  Internal  Revenue 
Service. 

Section  9039(c)  of  title  28.  United 
States  Code,  requires  that  any  rules  or 
regulations  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  title  26  of  the  United  States  Code  be 


transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  July  19. 1991. 

Explanation  and  Justification 

In  response  to  a  projected  shortfall  in 
the  amount  of  federal  funds  in  the 
Presidential  Election  Campaign  Fund  for 
the  1992  presidential  election  cycle,  the 
Department  of  the  Treasury  has  recently 
issued  new  rules  regarding  payments 
from  the  Fund.  See  26  CFR  parts  701  and 
702,  56  FR  21596  (May  10, 1991).  The 
priorities  established  by  the  public 
financing  statutes  indicate  that  a 
shortfall  will  affect  the  availability  of 
matching  funds  for  primary  candidates 
before  it  affects  the  financing  of  general 
election  candidates  or  nominating 
conventions.  See  26  U.S.C.  9006(c). 
9008(a)  and  9037.  Accordingly,  the  new 
Treasury  Department  rules  set  aside 
funds  for  the  nominating  conventions 
and  general  election  candidates  prior  to 
depositing  funds  in  the  Presidential 
Primary  Matching  Payment  Account.  26 
CFR  701.9006-1  and  701.9037-1.  If  a 
shortage  of  primary  funds  occurs  in  a 
particular  month,  the  Treasury 
Department  regulations  set  forth  a 
formula  for  determining  the  amount 
each  candidate  will  receive  as  partial 
payment  and  the  amount  that  will  be 
treated  as  certified  for  the  next  month. 
26  CFR  702.9037-2.  In  addition,  the  new 
Treasury  Department  rules  change  the 
dates  on  which  federal  payments  will  be 
made  to  primary  election  candidates. 
For  1992  Presidential  primaries, 
candidates  will  receive  federal 
payments  on  a  once-a-month  basis.  28 
CFR  702.9037-2.  All  candidates  will  be 
paid  on  the  same  day  each  month.  In 
previous  election  cycles,  payments  were 
made  several  times  each  month. 

The  changes  in  the  timing  of  matching 
fund  payments  have  necessitated 
corresponding  changes  to  the 
Commission's  certification  procedures 
so  that  all  certifications  are  made  on  the 
same  date  each  month  after  the 
beginning  of  the  matching  payment 
period.  Given  the  need  for  adequate 
time  to  review  matching  fund 
submissions  prior  to  certification,  the 
Commission  expects  to  set  monthly 
deadlines  for  receipt  of  all  matching 
fund  submissions  near  the  beginning  of 
each  month.  In  addition,  the 
Commission  has  recently  decided, 
during  limited  periods  of  time,  to  reject 
matching  fund  submissions  where  the 
initial  sampling  indicates  a  projected 
dollar  value  of  nonmatchable 
contributions  of  more  than  15%  of  the 


amount  requested.  These  changes  are 
explained  in  more  detail  below. 
In  the  event  that  the  projected 
shortfall  does  not  occur,  the  Commission 
sought  clarification  of  whether  the 
Treasury  Department  intended  to  return 
to  its  previous  practice  of  making 
payments  throughout  the  month  as 
matching  fund  certifications  are 
received.  The  Commission  also  sought 
comment  as  to  whether  it  would  be 
feasible  for  the  Commission  and 
campaign  committees  to  return  to  the 
former  matching  fund  submission  and 
certification  procedures,  either  before  or 
during  the  matching  payment  period. 
The  Internal  Revenue  Service's  position, 
as  stated  in  the  comment,  is  that  even  if 
there  is  no  shortfall,  the  new  Treasury 
regulations  specify  the  procedures  that 
will  be  followed.  "Thus,  the  Internal 
Revenue  Service  found  no  conflict 
between  the  Commission's  proposed 
rules  and  the  Internal  Revenue  Code 
and  the  regulations  thereunder. 
Consequently,  the  Commission  has 
decided  to  adopt  the  proposed  changes 
to  its  matching  fund  submission  and 
certification  procedures. 

1.  Submission  Procedures 

In  previous  election  cycles,  the 
Commission  scheduled  candidates  to 
make  matching  fund  submissions  on  the 
second  and  fourth  Monday  of  each 
month  after  the  beginning  of  the 
matching  payment  period. 
Resubmissions  were  scheduled  for  the 
first  and  third  Monday.  The  Commission 
is  now  changing  the  submission 
schedule  so  that  all  candidates  will 
make  once-a-month  submissions  and 
resubmissions  on  the  same  date.  On  the 
last  two  submission  dates  in  the  year 
before  the  election  year  and  on  each 
submission  date  after  the  beginning  of 
the  matching  payment  period,  the 
candidate  will  be  limited  to  making  one 
submission,  and  either  one  resubmission 
under  §  9036.5  or  one  corrected 
submission  under  §  9036.2(c)  or  (d)(2). 
The  Commission  will  publish  the  list  of 
the  monthly  submission  dates  and  notify 
the  candidates  once  the  Treasury 
Department  has  established  the 
payment  schedule.  Please  note  that  the 
new  monthly  submission  dates  will  not 
affect  threshold  submissions,  which 
candidates  may  still  make  at  any  time. 
The  monthly  submission  dates  also  will 
not  apply  to  resubmissions  made  within 
the  five  day  period  for  correcting  a 
submission  that  either  failed  to  meet  the 
good  order  requirements  or  that  had  a 
high  rate  of  nonmatchable  contributions. 
See  revised  11  CFR  9036.4(a),  as 
discussed  below. 
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amount  requested.  These  changes  are 
explained  in  more  detail  below. 
In  the  event  that  the  projected 
shortfall  does  not  occur,  the  Commission 
sought  clarification  of  whether  the 
Treasury  Department  intended  to  return 
to  its  previous  practice  of  making 
payments  throughout  the  month  as 
matching  fund  certifications  are 
received.  The  Commission  also  sought 
comment  as  to  whether  it  would  be 
feasible  for  the  Commission  and 
campaign  committees  to  return  to  the 
former  matching  fund  submission  and 
certification  procedures,  either  before  or 
during  the  matching  payment  period. 
The  Internal  Revenue  Service's  position, 
as  stated  in  the  comment,  is  that  even  if 
there  is  no  shortfall,  the  new  Treasury 
regulations  specify  the  procedures  that 
will  be  followed.  Thus,  the  Internal 
Revenue  Service  found  no  conflict 
between  the  Commission's  proposed 
rules  and  the  Internal  Revenue  Code 
and  the  regulations  thereunder. 
Consequently,  the  Commission  has 
decided  to  adopt  the  proposed  changes 
to  its  matching  fund  submission  and 
certification  procedures. 

1.  Submission  Procedures 

In  previous  election  cycles,  the 
Commission  scheduled  candidates  to 
make  matching  fund  submissions  on  the 
second  and  fourth  Monday  of  each 
month  after  the  beginning  of  the 
matching  payment  period. 
Resubmissions  were  scheduled  for  the 
first  and  third  Monday.  The  Commission 
is  now  changing  the  submission 
schedule  so  that  all  candidates  will 
make  once-a-month  submissions  and 
resubmissions  on  the  same  date.  On  the 
last  two  submission  dates  in  the  year 
before  the  election  year  and  on  each 
submission  date  after  the  beginning  of 
the  matching  payment  period,  the 
candidate  will  be  limited  to  making  one 
submission,  and  either  one  resubmission 
under  §  9036.5  or  one  corrected 
submission  under  §  9036.2(c)  or  (d)(2). 
The  Commission  will  publish  the  list  of 
the  monthly  submission  dates  and  notify 
the  candidates  once  the  Treasury 
Department  has  established  the 
payment  schedule.  Please  note  that  the 
new  monthly  submission  dates  will  not 
affect  threshold  submissions,  which 
candidates  may  still  make  at  any  time. 
The  monthly  submission  dates  also  will 
not  apply  to  resubmissions  made  within 
the  five  day  period  for  correcting  a 
submission  that  either  failed  to  meet  the 
good  order  requirements  or  that  had  a 
high  rate  of  nonmatchable  contributions. 
See  revised  11  CFR  9036.4(a),  as 
discussed  below. 


One  consequence  of  establishing  a 
single  submission  date  each  month  is 
that  all  submissions  will  need  to  be  full 
submissions.  Thus,  11  CFR  9036.2(b)(2) 
is  being  revised  to  delete  the  current 
letter  request  procedures.  In  the  event  of 
a  shortage,  this  will  help  to  ensure  that 
candidates  are  paid  only  the  amount  to 
which  they  are  entided.  In  addition.  11 
CFR  9036,6  is  being  revised  to  indicate 
that  the  last  date  for  first-time 
submissions  for  all  candidates  is  the 
first  Monday  in  March  of  the  year 
following  the  election  year.  In  the  past,  a 
candidate's  last  submission  date  was 
either  the  last  Monday  in  February  or 
the  second  Monday  in  March,  depending 
on  the  candidate's  submission  schedule. 

2.  Certification  Procedures  and 
Holdback  Procedures 

The  revised  rules  which  follow  also 
change  the  timing  of  the  Commission's 
certification  of  additional  payments. 
Under  the  previous  rules  set  forth  at  11 
CFR  9036.2(cKl).  during  the  Presidential 
election  year,  the  Commission  certified 
an  amount  within  5  business  days  using 
a  holdback  procedure.  Any  additional 
amount  was  then  certified  in  either  20  or 
25  business  days,  depending  upon  the 
projected  dollar  value  of  nonmatchable 
contributMns.  These  provisions  are 
being  revised  by  eliminating  the  5,  20, 
and  25  day  periods,  and  also  by 
eliminating  the  use  of  holdback 
procedures  to  determine  the  amount  to 
be  certified  to  the  Secretary  of  the 
Treasury.  See  Federal  Election 
Commission's  Guideline  for  Presentation 
In  Good  Order.  If  a  shortfall  occurs,  the 
elimination  of  the  holdback  procedures 
is  necessary  to  ensure  that  the  amount 
certified  does  not  exceed  the 
candidate's  entitlement,  as  determined 
under  the  Commission's  review 
procedures.  Please  note  that  the  order  of 
paragraphs  (c)  and  (d)  in  §  9036.2  is  also 
being  reversed  to  follow  a  more  logical 
chronological  format. 

Under  renumbered  {  9036.2(d)(1), 
certifications  based  on  additional 
submissions  after  the  beginning  of  the 
matching  payment  period  will  be  made 
at  least  once  a  month  on  the  same  day 
for  all  candidates.  Revised  §  9036.2(d)(2) 
indicates  that  the  once-a-month 
certification  dates  also  apply  to 
submissions  after  the  candidate's  date 
of  ineligibility.  Section  9036.5(d)  is  also 
being  amended  to  provide  that 
certifications  of  all  resubmitted 
contributions  will  be  made  on  the  same 
monthly  certification  dates.  In  the  past 
the  Commission  had  certified 
resubmitted  contributions  within  15 
business  days.  However,  these  changes 
do  not  affect  the  timing  of  certifications 
of  additional  submissioxu  that  are  filed 


in  the  year  before  the  Presidential 
elecUon  year.  See  renumbered  11  CFR 
9036.2(c). 

3.  Commission  Review  of  Submissions 

The  attached  rules  at  11  CFR  9036.4 
contemplate  the  continuation  of  the 
Commission's  previous  procedures  for 
reviewing  matching  fund  submissions, 
with  the  following  modifications.  First 
coounittees  will  be  granted  five  business 
days,  instead  of  three,  to  correct 
submissions  that  have  been  rejected 
from  review  because  they  failed  to  meet 
the  Commission's  good  order 
requirements.  Section  9038.4(a)  is  also 
being  revised  to  indicate  that  if  the 
matching  fund  submission  is  corrected 
in  the  five  day  time  period,  it  will  be 
processed  before  the  next  regularly 
scheduled  submission  date,  and  the 
Commission's  certificBtion  will  be  made 
on  the  certification  date  for  the  original 
submission.  However,  if  a  corrected 
submission  is  made  after  the  five  day 
period,  it  will  be  reviewed  as  if  received 
on  the  next  regularly  scheduled 
submission  date  after  it  is  submitted. 

4.  High  Error  Rates 

Recently,  the  Commission  decided 
that  during  limited  periods  of  time,  it 
will  use  a  new  procedure  of  rejecting 
matching  fund  submissions  from  review 
in  cases  where  the  projected  dollar 
value  of  the  nonmatchable  contributions 
exceeded  15%  of  the  amotint  requested. 
Please  note,  however,  that  the  new 
rejection  policy  does  not  apply  to 
submissions  made  on  the  last 
submission  date  in  the  year  preceding 
the  Presidential  election  year,  or  to 
submissions  made  during  the 
Presidential  election  year  before  the 
candidate's  date  of  ineligibility.  At  other 
times  when  the  new  policy  is  in 
operation,  the  entire  submission  will  be 
returned  to  the  committee  for  corrective 
action  before  any  amount  is  certified  for 
payment  If  the  committee  is  able  to 
correct  the  submission  and  resubmit  it 
within  five  business  days,  it  will  be 
reviewed  before  the  next  regularly 
scheduled  submission  date  and  an 
amount  will  be  certified  on  the 
certification  date  for  the  original 
submission.  However,  if  the 
resubmission  is  made  after  the  five  day 
period,  it  will  be  reviewed  after  the  next 
regularly  scheduled  submission  date, 
and  an  amount  will  be  certified  on  the 
next  regularly  scheduled  certification 
date.  Corrected  submissions  may  not 
contain  new  or  additional  contributions 
that  were  not  previously  submitted  for 
matching.  Similarly,  under  11  CFR 
9036.S(c)(5).  resubmissions  may  not 
contain  new  or  additional  contributions 
that  were  not  previously  submitted. 


Submissions  are  not  considered  to  be 
corrected  until  the  projected  dollar 
value  of  norunatchable  contributions  has 
been  reduced  to  15%  of  the  amount 
requested  or  less.  The  new  policy  is 
reflected  in  11  CFR  9036.2  (c)  and  (d), 
and  9036.4(a)  which  follow. 

5.  Treasury  Department  Regulations 

The  final  rules  which  follow  add  to 
§§  9034.1(a).  9037.1  and  9037.2  cross- 
references  to  the  new  Treasury 
Department  regulations.  The  added 
language  alerts  the  reader  to  the 
possibility  that  a  matching  fund 
certification  may  not  result  in  full 
payment  by  the  Treasury  Department  in 
the  event  of  a  shortage  of  funds  in  the 
Presidential  Primary  Matching  Payment 
Account.  The  Treasury  Department  has 
established  a  formula  to  determine  the 
amount  each  candidate  will  receive  as  a 
partial  payment  and  the  amount  that 
will  be  treated  as  certified  for  payment 
in  the  following  month. 

6.  Revised  Certifications 

The  revised  rules  address  another 
new  issue  presented  by  the  potential 
shortfall  in  the  matching  payment 
account.  In  the  event  of  a  shortage  of 
public  funds,  one  consequence  of  the 
iiew  Treasury  Department  regulations 
coidd  be  over  a  month's  delay  between 
certification  and  payment  of  all  certified 
matching  funds.  After  a  candidate's  date 
of  ineligibility,  the  current  regulations 
require  the  candidate  to  have  net 
outstanding  campaign  obligations  as  of 
the  date  of  payment  11  CFR  9034.1(b). 
The  1983  Explanation  and  justification 
of  this  provision  indicates  that  if  "the 
candidate's  financial  position  changed 
between  the  date  of  his  or  her 
submission  for  matching  funds  and  the 
date  of  payment  reducing  the 
candidate's  net  outstanding  campaign 
obligations,  that  candidate's  entitlement 
would  be  reduced  accordingly." 
Explanation  and  Justification  of 
Presidential  Primary  Matching  Fund 
Rules,  46  FR  5227  (Feb.  4, 1983).  In  a 
shortfall  situation  where  there  is  a 
longer  time  period  between  submission 
date  and  payment  date,  the  hnancial 
status  of  a  candidate's  committee  may 
change  significantly.  For  example,  the 
candidate  may  wish  to  raise  additional 
private  contributions  to  pay  the  debts 
listed  on  the  NOCO  statement  more 
promptly,  thereby  reducing  or  possibly 
eliminating  the  amount  of  qualified  debt 
remaining.  Consequently,  the 
Commission  it  adding  language  at  11 
CFR  9034.5(0  that  requires  all 
candidates  who  have  not  been  paid  the    . 
full  amount  certified  after  their  dates  of 
ineligibility  to  submit  updated  NOCO 
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statements  shortly  before  the  next 
payment  date  so  that  the  Commission 
may  revise  the  previous  certifications, 
when  necessary.  The  candidates  and  the 
Secretary  of  the  Treasury  will  be 
promptly  notified  of  any  revised 
certifications  under  11  CFR  9036.4(c)(2). 

Certification  of  no  Effect  Pursuant  to  5 
U^.C  605(b)  (Regulatory  Hexibility 
Act) 

The  attached  final  rules  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  few,  if  any, 
small  entities  are  affected  by  these 
rules. 

List  of  Subjects 

11  CFR  Part  9034 

Campaign  funds.  Elections,  Political 
candidates. 

11  CFR  Part  9036 

Administrative  practice  and 
procedure.  Campaign  funds.  Political 
candidates. 

11  CFR  Part  9037 

Campaign  funds.  Political  candidates. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  F,  chapter  I  of  title 
11  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  9034— ENTITLEMENTS 

1.  The  authority  citation  for  part  9034 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  9034  and  9039(b). 

2. 11  CFR  part  9034  is  amended  by 
revising  paragraph  (a)  of  S  9034.1  to  read 
us  follows: 

§9034.1    Candidat*  entiUements. 

(a)  A  candidate  who  has  been  notified 
by  the  Commission  under  11  CFR  9036.1 
that  he  or  she  has  successfully  satisfied 
eligibility  and  certification  requirements 
is  entitled  to  receive  payments  under  28 
U.S.C.  9037  and  11  CFR  part  9037  in  an 
amount  equal  to  the  amount  of  each 
matchable  campaign  contribution 
received  by  the  candidate,  except  that  a 
candidate  who  has  become  ineligible 
under  11  CFR  9033.5  may  not  receive 
further  matching  payments  regardless  of 
the  date  of  deposit  of  the  underlying 
contributions  if  he  or  she  has  no  net 
outstanding  campaign  obligations  as 
defmed  in  11  CFR  9034.5.  See  also  26 
CFR  parts  701  and  702  regarding 
payments  by  the  Department  of  the 
Treasury. 


3. 11  CFR  part  9034  is  amended  by 
revising  paragraph  (f)  of  §  9034.5  to  read 
as  follows: 

S  9034.5    Net  outstanding  campaign 
ot>Mgatlon«. 

*        •        •        *        • 

(f)(1)  The  candidate  shall  submit  a 
revised  statement  of  net  outstanding 
campaign  obligations  with  each 
submission  for  matching  fund  payments 
filed  after  the  candidate's  date  of 
ineligibility.  The  revised  statement  shall 
reflect  the  financial  status  of  the 
campaign  as  of  the  close  of  business  on 
the  last  business  day  preceding  the  date 
of  submission  for  matching  funds.  The 
revised  statement  shall  also  contain  a 
brief  explanation  of  each  change  in  the 
committee's  assets  and  obligations  from 
the  previous  statement. 

(2)  After  the  candidate's  date  of 
ineligibility,  if  the  candidate  does  not 
receive  the  entire  amount  of  matching 
funds  on  a  regularly  scheduled  payment 
date  due  to  a  shortfall  in  the  matching 
payment  account,  the  candidate  shall 
also  submit  a  revised  statement  of  net 
outstanding  campaign  obligations.  The 
revised  statement  shall  be  filed  on  a 
date  to  be  determined  and  published  by 
the  Commission  which  will  be  before 
the  next  regularly  scheduled  payment 
date. 


PART  9036— REVIEW  OF  SUBMISSION 
AND  CERTIFICATION  OF  PAYMENTS 
BY  COMMISSION 

4.  The  authority  citation  for  part  9036 
continues  to  read  as  follows: 

Authority:  28  U.S.C.  9036  and  9039(b). 

5. 11  CFR  part  9036  is  amended  by 
revising  §  9036.2  to  read  as  follows: 

S  9036.2    Additional  tutxnlsslons  for 
matching  fund  paymenta. 

(a)  Time  for  submission  of  additional 
submissions.  The  candidate  may  submit 
additional  submissions  for  payments  to 
the  Commission  on  dates  to  be 
determined  and  published  by  the 
Commission.  On  the  last  two  submission 
dates  in  the  year  prior  to  the  election 
year  and  on  each  submission  date  after 
the  beginning  of  the  matching  payment 
period,  the  candidate  may  not  make 
more  than  one  additional  submission, 
and  either  one  resubmission  under  11 
CFR  9036.5  or  one  corrected  submission 
under  11  CFR  9036.2(c)  or  (d)(2),  as 
appropriate. 

(b)  Format  for  additional  submissions. 
The  candidate  may  obtain  additional 
matching  fund  payments  subsequent  to 
the  Commission's  threshold  certification 
and  payment  of  primary  matching  funds 
to  the  candidate  by  filing  an  additional 


submission  for  payment.  All  additional 
submissions  for  payments  filed  by  the 
candidate  shall  be  made  in  accordance 
with  the  Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order. 

(1)  The  first  submission  for  matching 
funds  following  the  candidate's 
threshold  submission  shall  contain  all 
the  matchable  contributions  included  in 
the  threshold  submission  and  any 
additional  contributions  to  be  submitted 
for  matching  in  that  submission.  This 
submission  shall  contain  all  the 
information  required  for  the  threshold 
submission  except  that: 

(i)  The  candidate  is  not  required  to 
resubmit  the  candidate  agreement  and 
certifications  of  11  CFR  9033.1  and 
9033.2; 

(ii)  The  candidate  is  required  to 
submit  an  alphabetical  list  of 
contributors,  but  not  segregated  by  State 
as  required  in  the  threshold  submission; 

(iii)  The  candidate  is  required  to 
submit  a  listing,  alphabetical  by 
contributor,  of  all  checks  returned 
unpaid,  but  not  segregated  by  State  as 
required  in  the  threshold  submission; 

(iv)  The  candidate  is  required  to 
submit  a  listing,  in  alphabetical  order  by 
contributor,  of  all  contributions 
refunded  to  the  contributor  but  not 
segregated  by  State  as  required  in  the 
threshold  submission. 

(v)  The  occupation  and  employer's 
name  need  not  be  disclosed  on  the  , 
contributor  list  for  individuals  whose 
aggregate  contributions  exceed  $200  in 
the  calendar  year,  but  such  information 
is  subject  to  the  recordkeeping  and 
reporting  requirements  of  2  U.S.C. 
432(c)(3),  434(b)(3)(A)  and  11  CFR 
102.9(a)(2),  104.3(a)(4)(i);  and 

(vi)  The  photocopies  of  each  check  or 
written  instrument  and  of  supporting 
documentation  shall  either  be 
alphabetized  and  referenced  to  copies  of 
the  relevant  deposit  slip,  but  not 
segregated  by  State  as  required  in  the 
threshold  submission;  or  such 
photocopies  may  be  batched  in  deposits 
of  50  contributions  or  less  and  cross- 
referenced  by  deposit  number  and 
sequence  number  within  each  deposit  on 
the  contributor  list. 

(2)  Following  the  first  submission, 
under  11  CFR  9036.2(b)(1),  candidates 
may  request  additional  matching  funds 
on  dates  prescribed  by  the  Commission 
by  making  a  full  submission  as  required 
under  11  CFR  9036.2(b)(1).  The  amount 
requested  for  matching  may  include 
contributions  received  up  to  the  last 
business  day  preceding  the  date  of  the 
request. 

(c)  Additional  submissions  submitted 
in  non-Presidential  election  year.  The 


candidate  may  submit  addidc 
contributions  for  review  dttrir 
preceding  the  presidential  ele 
however,  the  amount  of  each 
made  during  this  period  must 
$50,000.  Additional  submissio 
a  candidate  in  a  non-Presider 
election  year  will  not  result  Ir 
of  matching  funds  to  the  cand 
after  January  1  of  the  Presidei 
election  year.  If  the  projected 
value  of  tlie  nonmatchable  co 
exceeds  15%  of  the  amount  re 
the  procedures  described  in  1 
9036.2(dK2)  shall  apply,  unles 
submission  was  made  on  the 
submission  date  in  December 
before  tl>e  Presidential  electic 

(d)  Certification  ofadditiot 
paymenta  by  Commission.  (1) 
candidate  who  is  eligible  und 
9033.4  submits  an  additional  i 
for  payment  in  the  Presidentii 
year,  and  before  the  candidat 
ineligibility,  the  Commission 
the  additional  submission  am 
certify  to  the  Secretary  at  leai 
month  on  dates  to  be  determi 
published  by  the  Commission 
amount  to  which  the  Candida' 
entitled  in  accordance  with  l: 
9034.1(b).  See  11  CFR  9038.4  f 
Commission  procedures  for  ci 
of  additional  payments. 

(2)  After  a  candidate's  date 
ineligibility,  the  Commission 
each  additional  submission  a 
resubmission,  and  will  certify 
Secretary,  at  least  once  a  moi 
dates  to  be  determined  and  p 
by  the  Commission,  and  amoi 
which  the  ineligible  candidati 
in  accordance  with  11  CFR  9C 
unless  the  projected  dollar  va 
nonmatchable  contributions  c 
in  the  submission  or  resubmif 
exceeds  15%  of  the  amount  re 
the  latter  case,  the  Commissi! 
return  the  additional  submiss 
resubmission  to  the  candidati 
request  that  it  be  corrected,  u 
resubmission  was  made  on  th 
for  resubmissions  in  Septemfa 
year  following  the  Presidentii 
year.  Corrected  submissions  i 
resubmissions  will  be  review 
Commission  in  accordance  w 
9036.4  and  9036.5.  Submissior 
resubmissions  will  not  be  cor 
be  corrected  unless  the  projet 
value  of  nonmatchable  contri 
been  reduced  to  no  more  thar 
amount  requested. 

6. 11  CFR  Part  9038  is  amen 
revising  ]  9036.4  to  read  as  fo 
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submission  for  payment.  All  additional 
submissions  for  payments  Hied  by  the 
candidate  shall  be  made  in  accordance 
with  the  Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order. 

(1)  The  first  submission  for  matching 
funds  following  the  candidate's 
threshold  submission  shall  contain  all 
the  matchable  contributions  included  in 
the  threshold  submission  and  any 
additional  contributions  to  be  submitted 
for  matching  in  that  submission.  This 
submission  shall  contain  all  the 
information  required  for  the  threshold 
submission  except  that: 

(i)  The  candidate  is  not  required  to 
resubmit  the  candidate  agreement  and 
certifications  of  11  CFR  9033.1  and 
9033.2; 

(ii)  The  candidate  is  required  to 
submit  an  alphabetical  list  of 
contributors,  but  not  segregated  by  State 
as  required  in  the  threshold  submission; 

(iii)  The  candidate  is  required  to 
submit  a  listing,  alphabetical  by 
contributor,  of  all  checks  returned 
unpaid,  but  not  segregated  by  State  as 
required  in  the  threshold  submission; 

(iv)  The  candidate  is  required  to 
submit  a  listing,  in  alphabetical  order  by 
contributor,  of  all  contributions 
refunded  to  the  contributor  but  not 
segregated  by  State  as  required  in  the 
threshold  submission. 

(v)  The  occupation  and  employer's 
name  need  not  be  disclosed  on  the  , 
contributor  list  for  individuals  whose 
aggregate  contributions  exceed  $200  in 
the  calendar  year,  but  such  information 
is  subject  to  the  recordkeeping  and 
reporting  requirements  of  2  U.S.C. 
432(c)(3).  434(b)(3)(A)  and  11  CFR 
102.9(a)(2).  104.3(a](4)(i);  and 

(vi)  The  photocopies  of  each  check  or 
written  instrument  and  of  supporting 
documentation  shall  either  be 
alphabetized  and  referenced  to  copies  of 
the  relevant  deposit  slip,  but  not 
segregated  by  State  as  required  in  the 
threshold  submission;  or  such 
photocopies  may  be  batched  in  deposits 
of  50  contributions  or  less  and  cross- 
referenced  by  deposit  number  and 
sequence  number  within  each  deposit  on 
the  contributor  list. 

(2)  Following  the  first  submission, 
under  11  CFR  9036.2(b)(1).  candidates 
may  request  additional  matching  funds 
on  dates  prescribed  by  the  Commission 
by  making  a  full  submission  as  required 
under  11  CFR  9036.2(b)(1).  The  amount 
requested  for  matching  may  include 
contributions  received  up  to  the  last 
business  day  preceding  the  date  of  the 
request. 

(c)  Additional  submissions  submitted 
in  non-Presidential  election  year.  The 


candidate  may  submit  additional 
contributions  for  review  during  the  year 
preceding  the  presidential  election  yean 
however,  the  amount  of  each  submission 
made  during  this  period  must  exceed 
$50,000.  Additional  submissions  filed  by 
a  candidate  in  a  non-Presidential 
election  year  will  not  result  In  payment 
of  matching  funds  to  the  candidate  until 
after  January  1  of  the  Presidential 
election  year.  If  the  projected  dollar 
value  of  the  nonmatchable  contributions 
exceeds  15%  of  the  amount  requested, 
the  procedures  described  in  11  CFR 
9036.2(dK2)  shall  apply,  unless  the 
submission  was  made  on  the  last 
submission  date  In  December  of  the  year 
before  the  Presidential  election  year. 

(d)  Certification  of  additional 
payments  by  Commission.  (1)  When  a 
candidate  who  is  eligible  under  11  CFR 
9033.4  submits  an  additional  submission 
for  payment  in  the  Presidential  election 
year,  and  before  the  candidate's  date  of 
ineligibility,  the  Commission  will  review 
the  additional  submission  and  will 
certify  to  the  Secretary  at  least  once  a 
month  on  dates  to  be  determined  and 
published  by  the  Commission,  an 
amount  to  vvhich  the  candidate  is 
entitled  in  accordance  with  11  CFR 
9034.1(b).  See  11  CFR  9036.4  for 
Commission  procedures  for  certification 
of  additional  payments, 

(2)  After  a  candidate's  date  of 
ineligibility,  the  Commission  will  review 
each  additional  submission  and 
resubmission,  and  will  certify  to  the 
Secretary,  at  least  once  a  month  on 
dates  to  be  determined  and  published 
by  the  Commission,  and  amount  to 
which  the  ineligible  candidate  is  entitled 
in  accordance  with  11  CFR  9034.1(b), 
unless  the  projected  dollar  value  of  the 
nonmatchable  contributions  contained 
in  the  submission  or  resubmission 
exceeds  15%  of  the  amount  requested.  In 
the  latter  case,  the  Commission  will 
return  the  additional  submission  or 
resubmission  to  the  candidate  and 
request  that  it  be  corrected,  unless  the 
resubmission  was  made  on  the  last  date 
for  resubmissions  in  September  of  the 
year  following  the  Presidential  election 
year.  Corrected  submissions  and 
resubmissions  will  be  reviewed  by  the 
Commission  in  accordance  with  11  CFR 
9036.4  and  9036.5.  Submissions  and 
resubmissions  will  not  be  considered  to 
be  corrected  unless  the  projected  dollar 
value  of  nonmatchable  contributions  has 
been  reduced  to  no  more  than  15%  of  the 
amount  requested. 

6. 11  CFR  Pari  9036  is  amended  by 
revising  {  9036.4  to  read  as  follows: 


§  90M.4    ComnlMton  iwtow  of 


(a)  Non-acceptance  of  submission  for 
review  of  matchability.  (1)  The 
Commission  will  make  an  initial  review 
of  each  submission  made  under  11  CFR 
Part  9036  to  deterroine  if  it  substantially 
meets  the  format  requirements  of  11  CFR 
9036 1(b)  and  9038.2(b)  and  the  Federal 
Election  Commission's  Guideline  for 
Presentation  in  Good  Order.  If  the 
Commission  determines  that  a 
submission  does  not  substantially  meet 
these  requirements,  it  will  not  review 
the  matchability  of  the  contributions 
contained  therein. 

(2)  For  submissions  made  in  the  year 
before  the  Presidential  election  year 
(other  than  submissions  made  on  the 
last  submission  date  in  that  year),  and 
submissions  made  after  the  candidate's 
date  of  ineligibility,  the  Commission  will 
stop  reviewing  the  submission  once  the 
projected  dollar  value  of  nonmatchable 
contributions  exceeds  15%  of  the  amount 
requested,  as  provided  in  11  CFR  9036.2 
(c)  or  (d).  as  applicable. 

(3)  Under  either  paragraphs  (a)(1)  or 
(a)(2)  of  this  section,  the  Commission 
will  return  the  submission  to  the 
candidate  and  request  that  it  be 
corrected  in  accordance  with  the 
applicable  requirements.  If  the 
candidate  makes  a  corrected  submission 
within  5  business  days  after  the 
Commission's  return  of  the  original,  the 
Commission  will  review  the  corrected 
submission  prior  to  the  next  regularly 
scheduled  submission  date,  and  will 
certify  to  the  Secretary  the  amount  to 
which  the  candidate  is  entitled  on  the 
regularly  scheduled  certification  date  for 
the  original  submission.  Corrected 
submissions  made  after  this  five-day 
period  will  be  reviewed  subsequent  to 
the  next  regularly  scheduled  submission 
date,  and  the  Commission  will  certify  to 
the  Secretary  the  amount  to  which  the 
candidate  is  entitled  on  the  next 
regularly  scheduled  certification  date. 
Each  corrected  submission  shall  only 
contain  contributions  previously 
submitted  for  matching  in  the  returned 
submission  and  no  new  or  additional 
contributions. 

(b)  Acceptance  of  submission  for 
revie%r  of  matchability.  If  the 
Commission  determines  that  a 
submission  made  under  11  CFR  part 
9036  satisfies  the  requirements  of  11 
CFR  9036.1(b)  and  9036.2  (b),  (c)  and  (d), 
and  the  Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order,  it  will  review  the  matchability  of 
the  contributions  contained  therein.  The 
Commission,  in  conducting  its  review, 
may  utilize  statistical  sampling 
techniques.  Based  on  the  results  of  its 


review,  the  Commission  may  calculate  » 
matchable  amount  for  the  submission 
which  is  less  than  ^  amount  requested 
by  the  candidate.  If  the  Commission 
certifies  for  payment  to  the  Secretary  an  . 
amount  that  is  less  than  the  arnou"* 
requested  by  the  candidate  in  a 
particular  submissioa  or  reduces  the 
amount  of  a  subsequent  certification  to 
the  Secretary  by  adjusting  a  pre%rious 
certification  made  under  11  CFR 
9036.2(c)(1),  the  Commission  will  notify 
the  candidate  in  writing  of  the  following: 

(1)  The  amount  of  the  difference 
between  the  amount  requested  and  the 
amount  to  be  certified  by  the 
Commission; 

(2)  The  amount  of  each  contribution 
and  the  corresponding  contributor's 
name  for  each  contribution  that  the 
Commission  has  rejected  as 
nonmatchable  and  the  reason  that  it  is 
not  matchable:  or  if  statistical  sampling 
is  used,  the  estimated  amount  of 
contributions  by  type  and  the  reason  for 
rejection; 

(3)  The  amount  of  contributions  that 
have  been  determined  to  be  matchable 
and  that  the  Commission  wiW  certify  to 
the  Secretary  for  payment  and 

(4)  A  statement  that  the  candidate 
may  supply  the  Commission  with 
additional  documentation  or  other 
information  in  the  resubmission  of  any 
rejected  contribution  under  11  CFR 
9036.5  in  order  to  show  that  a  rejected 
contribution  is  matchable  under  11  CFR 
9034.2. 

(c)  Adjustment  of  amount  to  be 
certified  by  Commission.  (1)  The 
candidate  shall  notify  the  Commission 
as  soon  as  possible  if  the  candidate  or 
the  candidate's  authorized  committee(s) 
has  knowledge  that  a  contribution 
submitted  for  matching  does  not  qualify 
under  11  CFR  9034.2  as  a  matchable 
contribution,  such  as  a  check  returned  to 
the  committee  for  insufficient  funds  or  a 
contribution  that  has  been  refunded,  so 
that  the  Commission  may  properly 
adjust  the  amount  to  be  certified  for 
payment. 

(2)  After  the  candidate's  date  of 
ineligibility,  if  the  candidate  does  not 
receive  the  entire  amount  of  matching 
funds  on  a  regularly  scheduled  payment 
date  due  to  a  shortfall  in  the  matching 
payment  account,  prior  to  each 
subsequent  payment  date  on  which  the 
candidate  receives  payments  from  any 
previous  certification,  the  Commission 
may  revise  the  amount  previously 
certified  for  payment  pursuant  to  11  CFR 
9034.5(f)-  The  Commission  will  promptly 
notify  the  Secretary  and  the  candidate 
of  any  revision  to  the  amount  certified. 

(d)  Commission  audit  of  submissions. 
The  Commission  may  determine,  for  the 
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reasons  stated  in  11  CFR  Part  9039,  that 
an  audit  and  examination  of 
contributions  submitted  for  matching 
payment  is  warranted.  The  audit  and 
examination  shall  be  conducted  in 
accordance  with  the  procedures  of  11 
CFR  part  9039. 

7. 11  CFR  part  9038  is  amended  by 
revising  paragraph  (d)  of  §  9036.5  to  read 
as  follows: 

§9036.5    RMubmiMton*. 


(d)  Certification  of  resubmitted 
contributions.  Contributions  that  the 
Commission  determines  to  be  matchable 
will  be  certified  to  the  Secretary  at  least 
once  a  month  on  dates  to  be  determined 
and  published  by  the  Commission.  If  the 
candidate  chooses  to  request  the 
specific  contributions  rejected  for 
matching  pursuant  to  11  CFR 
9036.5(3)(2).  the  amount  certified  shall 
equal  only  the  matchable  amount  of  the 
particular  contribution  that  meets  the 
standards  on  resubmission,  rather  than 
the  amount  projected  as  being 
nonmatchable  based  on  that 
contribution  due  to  the  sampling 
techniques  used  in  reviewing  the 
original  submission. 


8. 11  CFR  part  9038  is  amended  by 
revising  S  9036.6  to  read  as  follows: 

{9036.8    Continuation  of  certHicatioa 

Candidates  who  have  received 
matching  funds  and  who  are  eligible  to 
continue  to  receive  such  funds  may 
continue  to  submit  additional 
submissions  for  payment  to  the 
Conunission  on  dates  specified  in  the 
Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order.  The  last  date  for  first-time 
submissions  will  be  the  first  Monday  in 
March  of  the  year  following  the  election. 
No  contribution  will  be  matched  if  it  is 
submitted  after  the  last  submission  date, 
regardless  of  the  date  the  contribution 
was  deposited. 

PART  9037— PAYMENTS 

9.  The  authority  citatign  for  part  9037 
continues  to  read  as  follows: --^.^ 

Authority:  28  US.C.  9037  and  9039(b). 

10. 11  CFR  part  9037  is  amended  by 
revising  section  9037.1  to  read  as 
follows: 

§  9037. 1    Paymonts  of  Presidential  primary 
matching  funds. 

Upon  receipt  of  a  written  certification 
from  the  Commission,  but  not  before  the 


beginning  of  the  matching  payment 
period,  the  Secretary  will  promptly 
transfer  the  amount  certified  from  the 
matching  payment  account  to  the 
candidate.  A  matching  fund  certificati" 
may  not  result  in  full  payment  by  the 
Secretary  in  the  case  of  a  shortfall  in  the 
matching  payment  account.  See  26  CFR 
702.9037-1  and  702.9037-2. 

11. 11  CFR  part  9037  is  amended  by 
revising  §  9037.2  to  read  as  follows: 

§  9037.2    Equitable  distribution  of  funds. 

In  making  such  transfers  to 
candidates  of  the  same  political  party, 
the  Secretary  will  seek  to  achieve  an 
equitable  distribution  of  funds  available 
in  the  matching  payment  account,  and 
the  Secretary  will  take  into  account,  in 
seeking  to  achieve  an  equitable 
distribution  of  funds  available  in  the 
matching  payment  account,  the 
sequence  in  which  such  certifications 
are  received.  See  26  CFR  702.9037-2(c) 
regarding  partial  payments  to 
candidates  in  the  case  of  a  shortfall  in 
the  matching  payment  account. 

Dated:  July  19, 1991. 
John  Wairra  McGarry, 

Chairman,  Federal  Election  Committee. 
(PR  Doc.  91-17611  Filed  7-24-91;  8:45  am) 
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I  last  submission  date, 
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1^ 


4ENTS 

cit^tign  for  part  9037 
IS  followi?"-^^ 

:.  9037  and  9039(b). 

037  is  amended  by 
J7.1  to  read  as 


of  Presidential  primary 

I  written  certification 
on,  but  not  before  the 


beginning  of  the  matching  payment 
period,  the  Secretary  will  promptly 
transfer  the  amount  certified  from  the 
matching  payment  account  to  the 
candidate.  A  matching  fund  certificatif) 
may  not  result  in  full  payment  by  the 
Secretary  in  the  case  of  a  shortfall  in  the 
matching  payment  account.  See  26  CFP 
702.9037-1  and  702.9037-2. 

11. 11  CFR  part  9037  is  amended  by 
revising  §  9037.2  to  read  as  follows: 

§  9037.2    Equitable  distribution  of  funds. 

In  making  such  transfers  to 
candidates  of  the  same  political  party, 
the  Secretary  will  seek  to  achieve  an 
equitable  distribution  of  fimds  available 
in  the  matching  payment  account,  and 
the  Secretary  will  take  into  account,  in 
seeking  to  achieve  an  equitable 
distribution  of  funds  available  in  the 
matching  payment  account,  the 
sequence  in  which  such  certifications 
are  received.  See  26  CFR  702.9037-2(c) 
regarding  partial  payments  to 
candidates  in  the  case  of  a  shortfall  in 
the  matching  payment  account. 

Dated:  July  19, 1991. 
John  Warrra  McGarry, 
Chainnan,  Federal  Election  Committee. 
(FR  Doc.  91-17611  Filed  7-24-91;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Notice  inviting 
Applications  for  New  Awards  Under 
ttie  Program  for  Cttildren  and  Youtfi 
Witt)  Serious  Emotional  Disturbance 
for  Fiscal  Year  1991 

[CFDA  NOJ  84.237] 

PURPOSE:  To  support  projects,  including 
research  projects,  for  the  purpose  of 
improving  special  education  and  related 
services  to  children  and  youth  with 
serious  emotional  disturbance,  and 
demonstration  projects  to  provide 
services  for  children  and  youth  with 
serious  emotional  disturbance. 
EUGIBLE  APPUCANTS:  The  eligible 
applicants  for  Priority  1  "Analyzing  the 
ftt)fessional  Knowledge  Base  for 
Students  with  Serious  Emotional 


Distuibanca"  aie  institutions  of  higher 
education.  State  and  local  educational 
agencies,  and  other  appropriate  pofalic 
and  private  nonprofit  institutions  or 
agencies. 

The  eligible  applicants  for  Priority  2 
"Designing  and  Implementing  a 
Comprehensive  System  of  Education 
and  Support  for  Children  with  Serious 
Emotional  Disturbance"  are  local 
educational  agencies  in  collaboration 
with  mental  health  entities. 

APPUCABLE  REQULATIONS:  (a)  The 

Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  71,  79,  80,  81,  82.  85, 
and  86;  and  (b)  when  published  in  final 
form  the  notice  of  proposed  priorities 
and  selection  criteria. 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  pubHcation  of  final  priorities. 


However,  in  this  case  it  is  essential  to 
aaScit  applications  on  the  basis  of  the 
■otice  of  proposed  priorities  and 
selection  criteria  as  published  in  the 
Federal  Register  on  June  19, 1991  (56  FR 
28278),  because  the  Department's 
authority  to  obligate  these  funds  will 
expire  on  September  30, 1991. 

The  public  comment  period  for  the 
notice  of  proposed  priorities  and 
selection  criteria  ended  on  July  19, 1991. 
No  comments  were  received.  Applicants 
are  advised  to  submit  their  applications 
b6«ed  on  the  priorities  and  selection 
criteria  as  proposed.  If  any  other 
changes  are  made  in  the  final  priorities 
or  selection  criteria,  applicants  will  be 
provided  the  opportunity  to  amend  or 
resubmit  their  applications. 

Note:  The  Department  is  not  boun.d  by  any 
estimates  in  this  notice. 

APPUCATIONS  AVAILABLE:  July  25,  1991. 


Program  for  Children  and  Youth  With  Serious  Emotional  Disturbance  (Application  Notices  for  Fiscal  Year  1991) 


Title  &  CFDA  No. 


Analyzing  the  professional  knowledge 
baae  tor  studente  wOn  serious  emo- 
tiooal  distuftance  (CFDA 

84  237A1). 

Designing  and  Implementing  a  com- 
pre^en8ive  system  o<  education 
and  support  for  children  with  seri- 
ous emotional  disturbance  (CFDA 
84.237B1). 


Deadline  for  transmittal 
of  applications 


Aug.  26. 1991 . 


Aug  26, 1991 


Deadline  for 
intergovernmental  review 


Sep.  5.  1991 . 


Sep.  5, 1991 


Mailable 
funds 


$300,000 


$1400.000 


Estiinated  size  of 
award(s) 


$150,000  ■  per  year. 


$160,000  » for  18  mo.. 


Estimated 

number  of 

awards 


10' 


Project 
period  in 
montfw 


Up  to  24 


Up  to  48. 


Amount  listed  is  tfw  estimated  fbndino  iavai  tor  the  first  12  moottia  of  the  proiect(s).  It  is  anttcipclMl  ttal  the  lundbig  level  for  the  following  year  will  be  the 

DrioritvtT«'^'^Sd'L^^h!^Si'^?l!S;^  ^^^  "^  estimates  for  the  first  18  months  of  the  pro)ects  (or  Phase  1  as  described  in  the 

pnofiry).  n  ts  estimated  that  only  three  protects  wiS  be  twxlad  m  Phase  2  at  •  \»^  not  to  exceed  S300.000  tv  up  to  30  months. 


same 

> 


FOR  APPUCATIONS  OR  INFORMATIOM 
contact:  Linda  GKdewell.  Division  of 
Innovation  and  Development  Office  of 
Special  Education  Programs. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Switzer  Building,  room 


3524— M/8/2640),  Washington.  DC 
20202.  Telephone:  (202)  732-1099.  (TDEk 
{202]  732-6153.) 

PMignm  Atttharfty:  20  U.S.C.  142a. 


Dated:  )uly  22, 1991. 
Mchael  E.  Vader, 

Acting  Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  91-17708  Filed  7-24-91;  8:45  am] 
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However,  in  this  case  it  is  essential  to 
•aicit  applications  on  the  basis  of  the 
■otice  of  proposed  priorities  and 
selection  criteria  as  published  in  the 
Faderal  Register  on  June  19, 1991  (56  FR 
28278),  because  the  Department's 
authority  to  obligate  these  funds  will 
expire  on  September  30, 1991. 

The  public  comment  period  for  the 
notice  of  proposed  priorities  and 
selection  criteria  ended  on  July  19, 1991. 
No  comments  were  received.  Applicants 
are  advised  to  submit  their  applications 
be«ed  on  the  priorities  and  selection 
criteria  as  proposed.  If  any  other 
changes  are  made  in  the  final  priorities 
or  selection  criteria,  applicants  will  be 
provided  the  opportunity  to  amend  or 
resubmit  their  applications. 

Note:  The  Department  is  not  boun.d  by  any 
estiniates  in  this  notice. 

A^PUCATIONS  AVAILABLE:  July  25,  1991. 


VL  Disturbance  (AppucATroN  Notices  for  Fiscal  Year  1991) 


«  fOf 

>ntal  review 

Available 
lunds 

Estiinated  size  of 
aiward(s) 

Estimated 

numt)ef  of 

awards 

Project 
period  in 
montt>s 

$3oaooo 

$1400.000 

$150,000  ■  oer  year 

2 

10  « 

Up  to  24 
Up  to  48. 

'  $150.000' (Of  18  mo 

project(s).  It  is  antlcipatad  that  trm  kindng  level  for  ttM  following  year  will  t)e  the 

estimates  for  the  first  18  mofrths  of  tt)«  projects  (of  Phase  1  as  descriljed  ir»  the 
rx>t  to  exceed  $300,000  for  up  to  30  months. 


Washington,  DC 
02)  732-1099.  (TDDt 

JO  U.S.C.  142a. 


Dated:  July  22. 1991. 
Rfichael  E.  Vader, 

Acting  Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  91-17708  Filed  7-24-91;  8:45  amj 
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Title 

The  President 


Proclamation  6316  of  July  23,  1991 

Korean  War  Veterans  Remembrance  Week,  1991 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  1950,  while  Americans  were  still  enjoying  a  sense  of  pride  and  relief 
following  the  Allied  victory  in  World  War  II,  our  Nation  suddenly  became 
engaged  in  another  great  struggle  for  freedom.  On  June  25  of  that  year, 
communist  forces  of  the  North  laimched  a  ruthless  attack  against  the  free 
Republic  of  Korea.  The  United  Nations  swiftly  condemned  the  invasion  and 
formed  the  UN  Command  to  repel  the  aggressor.  America's  Armed  Forces, 
many  of  whom  had  just  served  during  World  War  II,  joined  with  those  of  17 
other  nations  in  the  ensuing  conflict.  Forty  years  before  the  international  effort 
to  liberate  Kuwait,  these  courageous  individuals  demonstrated  the  power  of 
collective  resolve  in  the  face  of  lawless  aggression. 

Addressing  the  American  troops  serving  in  Korea.  President  Truman  declared: 
"You  will  go  down  in  history  as  the  first  army  to  Tight  under  a  flag  of  a  world 
organization  in  the  defense  of  human  freedom  ....  Victory  may  be  in  your 
hands,  but  you  are  winning  a  greater  thing  than  military  victory,  for  you  are 
vindicating  the  idea  of  freedom  under  international  law."  By  the  time  a  cease- 
fire was  negotiated  at  Panmunjom  on  July  27, 1953,  more  than  54.000  American 
servicemen  had  died  to  defend  the  lives  and  liberty  of  others.  Some  103,000 
were  wounded,  and  today  8.000  are  still  listed  as  missing  in  action.  This  week, 
we  honor  our  Nation's  Korean  War  veterans  and  remember  in  prayer  those 
heroes  who  made  the  ultimate  sacrifice  at  places  such  as  Inchon,  the  Pusan 
Perimeter,  and  the  Chosin  Reservoir. 

Veterans  of  the  Korean  War  can  take  pride  in  their  legacy.  These  heroes  and 
their  fallen  comrades  not  only  helped  to  restore  the  freedom  of  South  Korea 
but  also  won  a  decisive  victory  for  the  ideals  of  liberty  and  self-determination. 
Today  there  is  hope  for  peace  and  reconciliation  on  the  Korean  Peninsula,  and 
in  just  a  few  months  the  Republic  of  Korea  will  take  its  rightful  place  as  a 
member  of  the  United  Nations.  These  promising  developments  are  a  monu- 
ment to  each  of  the  brave  and  selfless  Americans  and  other  UN  forces  who 
fought  in  Korea  four  decades  ago  for  the  sake  of  peace  and  freedom. 

In  grateful  recognition  of  our  Nation's  Korean  War  veterans,  the  Congress,  by 
House  Joint  Resolution  255.  has  designated  the  week  beginning  July  21.  1991. 
as  "Korean  War  Veterans  Remembrance  Week"  and  has  authorized  and 
requested  the  President  to  issue  a  proclamation  in  observance  of  this  week. 

NOW.  THEREFORE,  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  July  21, 1991,  as  Korean  War 
Veterans  Remembrance  Week.  I  urge  all  Americans  to  observe  this  week  with 
appropriate  programs,  ceremonies,  and  activities  in  honor  of  the  Nation's 
Korean  War  veterans.  I  also  ask  all  Federal  departments  and  agencies, 
organizations,  and  individuals  to  fly  the  flag  of  the  United  States  at  half-staff 
on  July  27,  1991,  in  honor  of  those  Americans  who  died  as  a  result  of  their 
service  in  Korea. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this,  twenty-third  day 
of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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4.  Mail  To:  Superintendent  of  Documenu,  Government  Printing  Office,  Washington,  D.C.  20402-9371 
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SUPPLEMENT:  R«viMd  January  1. 1901 
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be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 
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keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 
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Charge  your  ordw. 
irt  easy/ 
To  fax  your  ordoro  and  InquMoa.  202-27S-2f2t 
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ease  send  me  the  following  indicated  publication: 

copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00020-7  at  $12.00  each. 
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The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  PC  20402-9325. 
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Acquired  Immune  Deficiency  Syndrome,  National 
Commission 

See  National  Commission  on  Acquired  Immune  Deficiency 
Syndrome 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service;  Soil 
Conservation  Service 

Alcohol,  Drug  Abuse,  and  IMental  Health  Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimum  standards,  list 
Suspensions.  34205 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and  bison — 
State  and  area  classifications,  34141 
Swine  health  protection: 
Treated  garbage,  feeding  and  licensing;  State  lists,  34142 

NOTICES 

Endangered  and  threatened  species: 
Genetically  engineered  organisms;  fleld  test  permits — 
Potatoes,  etc..  34168 

Architectural  and  Transportation  Barriers  Compliance 
Board 

RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Buildings  and  facilities,  35408 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  BHnd  and  Other 
Severely  Handicapped 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
34205 

Commerce  Department 

See  also  Foreign-Trade  Zones  Board;  International  Trade 

Administration 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

34169,  34170 

(5  documents) 

Committee  for  Purchase  From  the  BHnd  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list;  additions  aod  deletions,  34188.  34189 
(2  documents) 


Conservation  and  Renewable  Energy  Offfee 

NOTICES 

Consumer  product  test  procedures;  waiver  petitions: 
Armstrong  Air  Conditioning,  Inc.,  34200 

Customs  Service 

RULES 

Vessels  in  foreign  and  domestic  trades: 
Tonnage  tax  and  light  money  payment  exemption  list- 
Luxembourg.  34149 

Defense  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
34189 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc--  ■ 
Max's  Distributors  Corp.,  34217 
Sundry,  Vincent  A.,  D.O.,  34218 

Education  Department 

NOTICES 

Administrative  Law  Judges  Office  hearings: 
Claim  compromises — 
Minnesota  Education  Department;  correction,  34243- 
35405 
Grants  and  cooperative  agreements;  availability,  etc.: 
Institutional  quality  control  project;  participation  deadline 
and  selection  criteria  revision,  35790 
Meetings: 
National  Assessment  Governing  Board.  34189 

Employment  and  Training  Adminletratlon 

NOTICES 

Adjustment  assistance: 

CAC  Microcircuits.  Inc.,  34221 

Carborundum  Abrasives  Co.  et  al.,  34222 

Cooper  Industries,  Inc.,  34224 

F-Dyne  Electronics,  Inc.,  34224 

Rockwell  International  Corp.,  34225 

Tektronix,  Inc.,  34222 
Federal-Stale  unemployment  compensation  program: 

Extended  benefit  periods — 
Vermont,  34223 
West  Virginia,  34223 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

34220 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  Ofnce; 

Federal  Energy  Regulatory  Commission 
PROPOSED  RULES 
Workplace  substance  abuse  programs  at  DOE  facilities 

Hearing;  cancellation,  35798 
NOTICES 
Atomic  energy  agreements;  subsequent  arrangements,  34191 

(4  documents) 
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Floodplain  and  wetlands  protection:  environmental  review 
determinations;  availability,  etc.: 

Gunnison,  CO:  uranium  mill  tailings  cleanup,  34190 
Natural  gas  exportation  and  importation: 

Puget  Sound  Power  &  Light  Co.,  34202 

Environmental  Protection  Agency 

PROPOSED  RULES 
Hazardous  waste: 
Identification  and  listing — 
Coke  by-products  production,  recovery,  and  refining, 
35758 
Superfund  program: 
Toxic  chemical  release  reporting:  community  right-to- 
know — 
Sulfuric  acid,  34156 
NOTICES 
Clean  Air  Act: 
Best  available  control  technology  "top-down"  process: 
proposed  settlement,  34202 
Environmental  statements;  availability,  etc.: 
Agency  statement — 

Comment  availability,  34203 
Agency  statements — 
Weekly  receipts,  34202 

Equal  Employment  Opportunity  Commission 

RULES 

American  with  Disabihties  Act;  implementation: 
Reporting  and  recordkeeping  requirements,  35753 

Americans  with  Disabilities  Act;  implementation: 
Equal  employment  for  individuals  with  disabilities,  35726 

Farm  Credit  Administration 

NOTICES 

Meetings:  Sunshine  Act,  34241 
Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Aerospatiale.  34142,  34143 
(2  documents) 

Beech.  34144 

E.I.  DuPont  de  Nemours  &  Co.,  34146 
Restricted  areas.  34148 
Transition  areas.  34147 
PROPOSED  RULES 
Transition  areas,  34155 
(2  documents) 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Ph-ivate  operational-fixed  microwave  service — 
Government  and  non-government  fixed  service; 
frequency  bands  932-935  MHz  and  941-944  MHz 
usage.  34149 
PROPOSED  RULES 
Common  carrier  services: 
Interstate  special  access  8er\'ice;  expanded 
interconnection.  34159 
Radio  broadcasting,  television  broadcasting,  and  cable 
television  services;  political  programming  policies; 
reasonable  access.  34162 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  34241 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Washington  Water  Power  Co.  et  al,  34192 
Natural  gas  certificate  filings: 

Northwest  Pipeline  Corp.  et  al,  34193 

Trunkline  Gas  Co.  et  al.,  34197 
Organization,  functions,  and  authority  delegations: 

Name  or  address  filings  change:  procedures,  34199 
Applications,  hearings,  determinations,  etc.: 

Interstate  Natural  Gas  Pipeline  Rate  Design.  34199 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  34204 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Carwin  Bancorporation.  34204 
Midland  Financial  Corp.,  34205 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Tennessee  yellow-eyed  grass.  34151 
PROPOSED  RULES 

Endangered  and  threatened  species: 

Sensitive  joint-vetch.  34162 
NOTICES 
Environmental  statements:  availability,  etc.: 

Stone  Lakes  National  Wildlife  Refuge.  CA.  34215 
Marine  mammals: 
Incidental  taking;  authorized  letters,  etc. — 
Shell  Western  E  &  P  Inc.;  walruses  and  polar  bears. 
34215 

Food  and  Drug  Administration 

NOTICES 

Biological  products: 
Export  applications — 
Human  T-Lymphotropic  Virus.  Type  I  (HTLV-I).  34205 
Human  drugs: 
Export  applications — 
Kenacort  A-10  and  A-40,  34206 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Elite  Technology,  Inc.;  machinery  components 

manufacturing  plant.  34171 
New  York — 

CPS  Corp.;  ink  manufacturing  plant,  34171 
North  Carolina — 
IBM  information  processing  equipment  plant,  34172. 

34173 
(2  documents) 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Children  and  Families  Administration; 
Food  and  Drug  Administration;  Indian  Health  Service; 
National  Institutes  of  Health;  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 


Housing  and  Urt>an  Deveii 

NOTICES 

Grants  and  cooperative  agi 

Facilities  to  assist  homel 

Excess  and  surplus  Fei 

Indian  Affairs  Bureau 

RULES 

Indian  school  equalization 
Administrative  funds  for 
o^ices,  35794 

Indian  Health  Service 

NOTICES 

"rants  and  cooperative  agi 
American  Indians/AIask 
Tribal  management  tec 
34206 

Interior  Department 

See  Fish  and  Wildlife  Serv 
Management  Bureau;  F 

International  Trade  Admir 

NOTICES 

Antidumping: 
Oil  country  tubular  good 
Roller  chain,  other  than  I 
Television  receivers,  moi 
34177-34180 
(2  documents) 
Export  trade  certificates  of 
Applications,  hearings,  dot, 
Research  Foundation  of ! 
University  of — 
California  et  al..  34187, 
(2  documents) 
Yale  University,  34188 

Interstate  Commerce  Corr 

NOTICES 
Motor  carriers: 

Compensated  intercorpoi 
Railroad  operation,  acquisi 

Central  Properties,  Inc.,  2 
Railroad  services  abandon) 

CSX  Transportation,  Inc. 

Justice  Department 

See  also  Drug  Enforcement 

RULES 

Americans  with  Disabilitiei 

Nondiscrimination  on  ba: 

Public  accommodationi 

State  and  local  govern] 

NOTICES 

Pollution  control;  consent  ji 
Phenix  City,  AL,  et  al.,  34 

Lat>or  Department 

See  also  Employment  and  1 
Employment  Standards 

NOTtCCS 

Agency  information  coUecti 
34219 
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Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  Tilings,  etc.: 

Washington  Water  Power  Co.  et  al,  34192 
Natural  gas  certificate  filings: 

Northwest  Pipeline  Corp.  et  al,  34193 

Trunkiine  Gas  Co.  et  al.,  34197 
Organization,  functions,  and  authority  delegations: 

Name  or  address  filings  change;  procedures.  34199 
Applications,  hearings,  determinations,  etc.: 

Interstate  Natural  Gas  Pipeline  Rate  Design.  34199 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  34204 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Garwin  Bancorporation.  34204 
Midland  Financial  Corp.,  34205 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Tennessee  yellow-eyed  grass,  34151 
PROPOSED  RULES 

Endangered  and  threatened  species: 

Sensitive  joint-vetch,  34162 
NOTICES 
Environmental  statements;  availability,  etc.: 

Stone  Lakes  National  Wildlife  Refuge,  CA.  34215 
Marine  mammals: 
Incidental  taking;  authorized  letters,  etc. — 
Shell  Western  E  &  P  Inc.;  walruses  and  polar  bears, 
34215 

Food  and  Drug  Administration 

NOTICES 

Biological  products: 
Export  applications — 
Human  T-Lymphotropic  Virus,  Type  I  (HTLV-I),  34205 
Human  drugs: 
Export  applications — 
Kenacort  A-10  and  A-40.  34206 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Elite  Technology.  Inc.;  machinery  components 

manufacturing  plant,  34171 
New  York — 

CPS  Corp.;  ink  manufacturing  plant.  34171 
North  Carolina — 
IBM  information  processing  equipment  plant.  34172. 

34173 
[2  documents) 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Children  and  Families  Administration; 
Food  and  Drug  Administration;  Indian  Health  Service; 
National  Institutes  of  Health;  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 


Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  34208 

Indian  Affairs  Bureau 

RULES 

Indian  school  equalization  program: 
Administrative  funds  for  agency  and  area  education 
oH'ices,  35794 

Indian  Health  Service 

NOTICES 

'Grants  and  cooperative  agreements;  availability,  etc.: 
American  Indians/Alaska  Natives — 
Tribal  management  technical  assistance  workshops, 
34206 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  Reclamation  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping: 
Oil  country  tubular  goods  from  Taiwan,  34173 
Roller  chain,  other  than  bicycle,  from  Japan,  34174 
Television  receivers,  monochrome  and  color,  from  Japan, 
34177-34180 
(2  documents) 
Export  trade  certificates  of  review,  34185 
Applications,  hearings,  determinations,  etc.: 
Research  Foundation  of  SUNY  et  al,  34186 
University  of — 
California  et  al,  34187,  34188 
(2  documents) 
Yale  University,  34188 

interstate  Commerce  Commission 

NOTICES 
Motor  carriers: 

Compensated  intercorporate  hauling  operations,  34216 
Railroad  operation,  acquisition,  construction,  etc.: 

Central  Properties,  Inc.,  34216 
Railroad  services  abandonment: 

CSX  Transportation.  Inc.,  34216 

Justice  Department 

See  also  Drug  Enforcement  Administration 

RULES 

Americans  with  Disabilities  Act;  implementation: 
Nondiscrimination  on  basis  of  disability — 
Public  accommodations  and  commercial  facilities,  35544 
State  and  local  government  services,  35694 

NOTICES 

Pollution  control;  consent  judgments: 
Phenix  City.  AL,  et  al,  34217 

Labor  Department 

See  also  Employment  and  Training  Administration; 

Employment  Standards  Administration 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

34219 


Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

Riverside  County.  CA,  34211 
Meetings: 

Bakerfield  District  Grazing  Advisory  Board,  34212 

Canon  City  District  Advisory  Council,  34212 
Realty  actions;  sales,  leases,  etc.: 

California;  correction.  34213 
Resource  management  plans,  etc.: 

Big  Horn  County.  MT.  34213 

Dixie  Resource  Area.  UT,  34213 

National  Commission  on  Acquired  Immune  Deficiency 
Syndrome 

NOTICES 

Meetings,  34225 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  34207 

Nuclear  Regulatory  Commission 

NOTICES 

Abnormal  occurrence  reports: 

Periodic  reports  to  Congress,  34225 
Environmental  statements;  availability,  etc.: 

Nuclear  Fuel  Services,  Inc..  342^6 

Public  Health  Service 

See  also  Alcohol  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration;  Indian 
Health  Service;  National  Institutes  of  Health 

NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Institutes  of  Health,  34207 

Reclamation  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Arizona,  34214 

Resolution  Trust  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  34241 
Securities  and  Exchange  Commission 

NOTICES 

Options  price  reporting  authority;  amendments,  34231 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  34231 

Options  Clearing  Corp.,  34232 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  34235 

SMA  Life  Assurance  Co.  et  al,  34233 

Soil  Conservation  Service 

NOTICES 

Environmeniil  statements;  availability,  etc.: 
Chunky  River  Watershed,  MS,  34169 

Susquehanna  River  Basin  Commission 

NOTICES 

Project  review  filing  and  monitoring  fee  schedule,  34235 

Transportation  Department 

See  also  Federal  Aviation  Administration 
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This  section  of  the  FEDERAL  F 
contains  regulatory  documents  hf 
general  applicability  and  legal  ef 
of  which  are  keyed  to  and  cod 
the  Code  of  Federal  Regulation: 
published  under  50  titles  pursua 
U.S.C.  1510. 

The  Code  of  Federal  Regulation 
by  the  Superintendent  of  Docurr 
Prices  of  new  books  are  listed 
first  FEDERAL  REGISTER  issue 


DEPARTMENT  OF  AGRICULT 
I  PI 

II 


Animal  and  Plant  Health  lnsp( 
Service 


9CFRPart7« 

[Docket  No.  91-103] 

Brucellosis  in  Cattle;  State  an 

Classifications 

AOCNCv:  Animal  and  Plant  Hee 
Inspection  Service.  USDA. 
action:  Affirmation  of  interim 

summary:  We  are  affirming  wi 
change  an  interim  rule  that  ami 
brucellosis  regulations  concern 
interstate  movement  of  cattle  fa 
changing  the  classification  of  L 
from  Class  Free  to  Class  A.  Wt 
determined  that  Indiana  no  Ion 
the  standards  for  Class  Free  8t< 
meets  the  standards  for  Class  i 
The  rule  affirmed  by  this  actioi 
certain  restrictions  on  the  inter 
movement  of  cattle  from  Indiar 
EFFECTIVE  DATE:  August  26. 19£ 
FOR  FURTHER  INFORMATION  COI 
Dr.  John  D.  Kopec,  Senior  Staff 
Veterinarian,  Cattle  Diseases  a 
Surveillance  Staff.  VS,  APHIS, 
room  729,  Federal  Building,  650 
Road,  Hyattsville,  MD  20782.  3( 
6188. 

SUPPLEMENTARY  INFORMATION: 

Background  { { 

In  an  interim  rule  effective  A 
1991,  and  published  in  the  Fedc 
Register  on  April  29. 1991  (56  F] 
19547,  Docket  Number  90-216), 
amended  the  brucellosis  regula 
CFR  part  78  that  provide  a  syst 
classifying  States  or  portions  o: 
according  to  the  rate  of  brucell 
infection  present,  and  the  genei 
effectiveness  of  a  brucellosis  c( 
and  eradication  program.  We  n 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  it 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
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DEPARTMENT  OF  AGRICULTURE 

Aninuil  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 

[Docket  No.  91-103] 

Brucellosis  In  Cattle;  State  and  Area 
Classifications 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule. 

summary:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  Indiana 
from  Class  Free  to  Class  A.  We  have 
determined  that  Indiana  no  longer  meets 
the  standards  for  Class  Free  status,  but 
meets  the  standards  for  Class  A  status. 
The  rule  affirmed  by  this  action  imposed 
certain  restrictions  on  the  interstate 
movement  of  cattle  from  Indiana. 
EFFECTIVE  DATE:  August  26, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  John  D.  Kopec,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff.  VS.  APHIS,  USDA, 
room  729,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  301-436- 
6188. 

SUPPUSMCNTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  April  23, 
1991,  and  published  in  the  Federal 
Register  on  April  29, 1991  (56  FR  19545- 
19547,  Docket  Number  90-216).  we 
amended  the  brucellosis  regulations  in  9 
CFR  part  78  that  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control 
and  eradication  program.  We  removed 


Indiana  from  the  list  of  Class  Free  States 
or  areas  in  S  78.41(a]  and  added  it  to  the 
list  of  Class  A  States  or  areas  in 
S  78.41(b). 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
lune  28, 1991.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  this 
rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  In 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  Indiana  from  Class  Free  to 
Class  A  increases  certain  testing  and 
other  requirements  governing  the 
interstate  movement  of  cattle  from 
Indiana.  However,  testing  requirements 
for  cattle  moved  interstate  for 
immediate  slaughter  or  to  quarantined 
feedlots  are  not  affected  by  this  change. 
Cattle  from  certified  brucellosis  free 
herds  are  not  affected  by  this  change. 

The  group  affected  by  this  action  will 
be  herd  owners  in  Indiana,  as  well  as 
buyers  and  importers  of  Indiana  cattle. 

There  are  an  estimated  37,000  cattle 
herds  in  Indiana  that  potentially  would 
be  affected  by  this  rule,  98  percent  of 
which  are  owned  by  small  entities.  Most 
of  these  herds  are  not  certified-free. 
Test-eligible  cattle  offered  for  sale  from 
other  than  certified-free  herds  must  have 
a  negative  test  under  Class  A  status 


regulations.  Based  on  experience,  we 
estimate  that  approximately  47,000  test- 
eligible  cattle  will  be  tested  annually. 
The  average  cost  of  testing  cattle  for 
brucellosis  is  approximately  $7.00  per 
animal.  If  the  total  cost  of  testing  is 
equally  distributed  among  all  herds  in 
Indiana,  this  classification  change 
would  cost  less  than  $9  per  herd. 
Therefore,  we  have  determined  that 
changing  Indiana's  brucellosis  status 
will  not  significantly  affect  market 
patterns. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  numl)er  of  small  entities. 

Paperwoii  Reductioo  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Sublects  in  fl  CFR  Part  7B 

Animal  diseases,  Brucellosis,  Cattle, 
Hogs,  Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  9  CFR  78.41  (a)  and  (b) 
that  was  published  at  56  FR  1954S-19547 
on  April  29, 1991. 

Authority:  21  U.S.C  lll-114a-l,  1148,  US, 
117, 120, 121, 123-126, 134b.  134f:  7  CFR  2.17, 
2.51,  and  371.2(d). 

Done  in  Washington,  DC,  this  23rd  day  of 
July  1991. 

fainu  W.  GloMer. 

Administrator.  Animal  and  Plant  HeaJUi 
Inspection  Service. 

[FR  Doc.  91-17775  Filed  7-25-91;  a-45  am] 
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9  CFR  Part  166 
[Docket  No.  91-070] 

Swine  Health  Inspection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule. 

SUMMARY:  We  are  affinning  writhout 
change  an  interim  rule  that  amended 
that  Swine  Health  Protection  regulations 
by:  (1)  Removing  Delaware.  Maryland, 
and  Texas  from  the  list  of  States  that 
have  primary  enforcement  responsibility 
under  the  Swine  Health  Protection  Act. 
and  (2)  adding  Maryland  and  Texas  to 
the  list  of  States  that  do  not  have 
primary  enforcement  responsibihty 
under  the  Swine  Health  Protection  Act 
but,  under  cooperative  agreements  with 
the  Animal  and  Plant  Health  Inspection 
Service,  issue  licenses  to  persons 
desiring  to  operate  a  treatment  facility 
for  garbage  that  is  to  be  treated  and  fed 
to  swine.  We  took  these  actions  at  the 
request  of  Delaware,  Maryland,  and 
Texas,  and  pursuant  to  the  Swine 
Health  Protection  Act.  These  actions 
will  help  ensure  that  requirements  under 
the  Swine  Health  Protection  Act  for  the 
feeding  of  garbage  to  swine  are  enforced 
in  Delaware,  Maryland,  and  Texas, 
thereby  helping  to  prevent  the 
dissemination  of  certain  swine  diseases. 
EFFECTIVE  DATE:  August  26. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Delorias  M.  Lenard.  Veterinary 
Medical  Officer,  Swine  Diseases  Staff. 
VS.  APHIS.  USDA.  room  73e-A.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301-436-7767. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective  February 
25, 1991  (58  FR  7554-7555,  Docket 
Number  90-120).  we  amended  the  Swine 
Health  Protection  regulations  in  9  CFR 
part  166  by  (1)  removing  Delaware. 
Maryland,  and  Texas  from  the  list  of 
States  that  have  primary  enforcement 
responsibility  under  the  Swine  Health 
Protection  Act,  and  (2)  adding  Maryland 
and  Texas  to  the  list  of  States  that  do 
not  have  primary  enforcement 
responsibihty  under  the  Swine  Health 
Protection  Act  but.  under  cooperative 
agreements  with  the  Animal  and  Plant 
Health  Inspection  Service,  issue  licenses 
to  persons  desiring  to  operate  a 
treatment  facility  for  garbage  that  is  to 
be  treated  and  fed  to  swrine. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 


April  26, 1991.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  this 
rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  that  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Almost  all  persons  who  operate 
facilities  for  the  treatment  of  garbage  to 
be  fed  to  swine  or  who  allow  the  feeding 
of  garbage  to  swine  are  considered 
small  entities. 

Delaware  has  no  licensed  garbage 
feeders;  therefore,  removing  Delaware 
from  the  list  of  States  that  have  primary 
enforcement  responsibility  under  the 
Act  will  have  no  impact  on  any  small 
entities  in  that  State. 

Maryland  has  one  licensed  garbage 
feeder  and  Texas  has  approximatley 
440.  but  these  entities  should  experience 
no  economic  impact  as  a  result  of  this 
action.  The  Maryland  and  Texas  law 
regarding  the  feeding  of  garbage  to 
swine  is  essentially  identical  to  Federal 
law,  and  the  switch  from  State  to 
Federal  primary  enforcement 
responsibility  in  Maryland  and  Texas 
has  had  no  significant  economic  impact 
on  the  business  operations  of  garbage 
feeders  in  those  States. 

The  change  in  enforcement 
responsibility  resulted  in  an  increase  in 
the  level  of  enforcement  activity  in 
Delaware,  Maryland,  and  Texas. 
However,  a  review  of  our  records 
indicates  that  the  switch  from  State  to 
Federal  primary  enforcement 
responsibility  has  resulted  in  no 
appreciable  change  in  the  number  of 
garbage  feeding  violations  encountered 
in  these  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seg.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  166 

African  swine  fever,  Animal  disease. 
Foot-and-mouth  disease,  Garbage,  Hog 
cholera.  Hogs,  Reporting  and 
recordkeeping  requirements.  Swine 
vesicular  disease.  Vesicular  exanthema 
of  swine. 

PART  166— SWINE  HEALTH 
PROTECTION 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  9  CFR  166.15  that  was 
published  at  56  FR  7554-7555  on 
February  25, 1991. 

Authority:  7  U.S.C.  3802,  3803,  3804,  3808, 
3809.  3811;  7  CFR  2.17,  ^51,  and  371.2(d). 

Done  in  Washington,  DC,  this  23rd  day  of 
July  1991. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  91-17774  Filed  7-25-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  90-NM-293-AD;  Amdt  :^9- 
7085;  AD  91-09-16  R1] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42-300  and  ATR42-320 

Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  rescinds 
Airworthiness  Directive  (AD)  91-09-16, 
Amendment  39-6985,  applicable  to 
certain  Aerospatiale  Model  ATR42-300 
and  ATR42-320  series  airplanes,  which 
requires  the  installation  of  a  reinforcing 
plate  on  Stringer  14  at  Frame  25.  This 


installation  is  intended  to  pre 
damage  due  to  potential  fatigi 
identified  in  the  area  of  Frami 
main  landing  gear  bay  area.  S 
issuance  of  that  AD,  the  FAA 
advised  that  the  addressed  ui 
condition  applies  to  the  area  i 
15  rather  than  Stringer  14. 

EFFECTIVE  DATE:  July  26, 1991. 

FOR  FURTHER  INFORMATION  C< 

Mr.  Woodford  Boyce.  Standai 
Branch.  ANM-113;  telephone 
2137.  Mailing  address:  FAA.  P 
Mountain  Region.  Transport  I 
Directorate,  1601  Lind  Avenui 
Renton,  Washington  98055-4C 

SUPPIXMENTARY  INFORMATIOf 

16. 1991,  the  FAA  issued  AD  £ 
Amendment  39-6985  (56  FR  1« 
26, 1991),  applicable  to  certaii 
Aerospatiale  Model  ATR42-3 
ATR42-320  series  airplanes.  * 
requires  the  installation  of  a  r 
plate  on  Stringer  14  at  Frame 
action  was  prompted  by  fatig 
conducted  by  the  manufactun 
identified  fatigue  damage  in  t] 
gear  bay  area  in  line  with  Fra 
condition,  if  not  corrected,  coi 
in  collapse  of  the  main  landin 

Since  issuance  of  that  AO,  I 
manufacturer  has  advised  the 
the  addressed  unsafe  conditio 
to  the  area  of  Frame  25  at  Stri 
rather  than  at  Stringer  14,  as  \ 
in  the  AD.  Tlie  reinforcement 
should  be  installed  at  Stringei 
than  Stringer  14. 

Since  an  unsafe  condition  d 
exist  in  regard  to  Stringer  14, 
has  determined  that  it  is  nece 
rescind  AD  91-09-16  in  order 
operators  from  performing  an 
unnecessary  modification  of  S 
The  FAA  intends  to  follow  thi 
with  additional  rulemaking  ac 
address  the  unsafe  condition  ■ 
relates  to  Stringer  15. 

Since  this  action  rescinds  a 
unnecessary  modification,  it  1: 
adverse  economic  impact  and 
no  additional  burden  on  any  i 
Therefore,  notice  and  public  p 
hereon  are  unnecessary  and  i 
rescission  may  be  made  effec 
publication  in  the  Federal  Re{ 

The  Rescission 

Accordingly,  pursuant  to  th 
delegated  to  me  by  the  Admir 
the  Federal  Aviation  Adminis 
amends  14  CFR  part  39  of  the 
Aviation  Regulations  as  follow 

PART  39-(AMENDED] 

1.  The  authority  citation  for 
continues  to  read  as  follows: 
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a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  166 

African  swine  fever,  Animal  disease. 
Foot-and-mouth  disease.  Garbage,  Hog 
cholera,  Hogs,  Reporting  and 
recordkeeping  requirements.  Swine 
vesicular  disease.  Vesicular  exanthema 
of  swine. 

PART  166— SWINE  HEALTH 
PROTECTION 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  9  CFR  166.15  that  was 
published  at  56  FR  7554-7555  on 
February  25. 1991. 

Autbority:  7  U.S.C.  3802,  3«)3,  3804,  3808, 
3809.  3811;  7  CFR  2.17,  ^51,  and  371.2(d). 

Done  in  Washington,  DC,  this  23rd  day  of 
July  1991. 

James  W.  Glosser. 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  91-17774  Filed  7-25-91;  8:45  am] 

BILUNO  CODE  3410-34-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  90-NM-293-AD;  AmdL  :^»- 
70a5;AD91-0»-16R1] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42-300  and  ATR42-320 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  rescinds 
Airworthiness  Directive  (AD)  91-09-16, 
Amendment  39-6985,  applicable  to 
certain  Aerospatiale  Model  ATR42-300 
and  ATR42-320  series  airplanes,  which 
requires  the  installation  of  a  reinforcing 
plate  on  Stringer  14  at  Frame  25.  This 


installation  is  intended  to  prevent 
damage  due  to  potential  fatigue 
identified  in  the  area  of  Frame  25  in  the 
main  landing  gear  bay  area.  Since 
issuance  of  that  AD,  the  FAA  has  been 
advised  that  the  addressed  unsafe 
condition  apphes  to  the  area  at  Stringer 
15  rather  than  Stringer  14. 

EFFECTIVE  DATE:  July  28, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Woodford  Boyce,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2137.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1801  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION:  Od  April 
16. 1991.  the  FAA  issued  AD  91-09-18, 
Amendment  39-6985  (56  FR  19254.  April 
26, 1991),  applicable  to  certain 
Aerospatiale  Model  ATR42-300  and 
ATR42-32G  series  airplanes,  which 
requires  the  installation  of  a  reinforcing 
plate  on  Stringer  14  at  Frame  25.  That 
action  was  prompted  by  fatigue  testing 
conducted  by  the  manufacturer  which 
identified  fatigue  damage  in  the  landing 
gear  bay  area  in  line  with  Frame  25.  This 
condition,  if  not  corrected,  could  result 
in  collapse  of  the  main  landing  gear. 

Since  issuance  of  that  AD.  the 
manufacturer  has  advised  the  FAA  that 
the  addressed  unsafe  condition  applies 
to  the  area  of  Frame  25  at  Stringer  15, 
rather  than  at  Stringer  14,  as  was  cited 
in  the  AD.  Tlie  reinforcement  plate 
should  be  installed  at  Stringer  15,  rather 
than  Stringer  14. 

Since  an  unsafe  condition  does  not 
exist  in  regard  to  Stringer  14,  the  FAA 
has  determined  that  it  is  necessary  to 
rescind  AD  91-09-16  in  order  to  prevent 
operators  from  performing  an 
unnecessary  modification  of  Stringer  14. 
The  FAA  intends  to  follow  this  action 
with  additional  rulemaking  action  to 
address  the  unsafe  condition  as  it 
relates  to  Stringer  15. 

Since  this  action  rescinds  an 
uimecessary  modification,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  the 
rescission  may  be  made  effective  upon 
publication  in  the  Federal  Register. 

Tbe  Rescission 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

S39.1S    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6985  as 
follows: 

91-09-16  Rl  AeiospetiAla.  Amendment  39- 
6965  as  rescinded  by  Amendment  39- 
7085.  Docket  No.  90-NM-293-AD. 

Applicability:  Model  ATR42-300  and 
ATR42-320  series  airplanes.  Serial  Numt>er8  3 
through  151,  certificated  in  any  category. 

This  amendment  (39-7085,  AD  91-09-16  Rl) 
is  effective  )uly  26, 1991. 

Issued  in  Renton.  Washington,  on  July  10, 
1991. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-17767  Filed  7-25-91;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  91-NM-29-AD;  Amendment  3»- 
7088;  AO  91-15-23] 

Airworthiness  Directives;  Aerospatiale 
Model  Nord  262A  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Aerospatiale  Model 
Nord  262A  series  airplanes,  which 
requires  repetitive  visual  and  eddy 
current  inspections  to  detect  corrosion 
and  damage  to  the  fuselage  skin  panel 
junctions,  and  repair,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
corrosion  found  on  in-service  airplanes 
in  the  fuselage  skin  panel  lap  joints.  This 
condition,  if  not  corrected,  could  result 
in  reduced  structural  integrity  of  the 
fuselage. 

EFFECTIVE  DATE:  August  26, 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Greg  Holt,  Standardization  Branch, 
ANM-113:  telephone  (206)  227-2140. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPUMKNTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 


airworthiness  directive,  apphcable  to 
certain  Aerospatiale  Model  Nord  262A 
series  airplanes,  which  requires 
repetitive  visual  and  eddy  current 
inspections  to  detect  corrosion  and 
damage  to  the  fuselage  skin  panel 
junctions,  and  repair,  if  necessary,  was 
published  in  the  Federal  Register  on 
March  21, 1991  (56  FT^  11972). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

Since  issuance  of  the  notice, 
Aerospatiale  has  issued  Revision  1  to 
N262-Fregate  Service  Bulletin  53-34, 
dated  March  24, 1991.  which  clarifies  the 
procedures  for  inspection  of  fuselage 
skin  panel  junctions.  Aerospatiale  has 
also  issued  Revision  1  to  N262-Fregate 
Service  Bulletin  53-35.  dated  March  24. 
1991,  which  specifies  additional 
reference  materials,  and  provides 
additional  clarification  to  accomplish 
the  procedures  for  preventive  and 
curative  measures  to  be  applied  at  the 
fuselage  skin  panel  junctions.  The  FAA 
has  revised  the  final  rule  to  reflect  the 
latest  revisions  of  these  service  bulletins 
as  the  appropriate  source  of  service 
information. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  changes  previously  described.  The 
FAA  has  determined  that  these  changes 
will  neither  significantly  increase  the 
economic  burden  on  any  operator,  nor 
increase  the  scope  of  the  AD. 

It  is  estimated  that  14  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  30 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $23,100. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  {44  FR  11034.  February  26. 
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1979):  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  rules  docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-15-23.  Aero8patial«:  Amendment  39-7088. 
Docket  No.  91-NfM-29-AD 

Applicability:  Model  Nord  282A  Beries 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  structural  integrity  of 
the  fuselage,  accomplish  the  following: 

A.  For  airplanes  which  are  20  years  old  or 
more  since  new  as  of  the  effective  date  of  this 
AD:  Within  2  years  after  the  effective  date  of 
this  AD,  perform  internal  and  external 
detailed  visual  inspections  and  a  low 
frequency  eddy  current  inspection  of  the 
fuselage  skin  panel  junctions,  in  accordance 
with  Aerospatiale  N262-Fregate  Service 
Bulletin  53-34,  Revision  1.  dated  March  24 
1991. 

B.  For  airplanes  which  are  less  than  20 
years  old  since  new  as  of  the  effective  date  of 
this  AD:  Within  4  years  after  the  effective 
date  of  this  AD,  perform  internal  and 
external  detailed  visual  inspections  and  a 
low  frequency  eddy  current  inspection  of  the 
fuselage  skin  panel  junctions,  in  accordance 
with  Aerospatiale  N262-Fregafe  Service 
Bulletin  53-34.  Revision  1,  dated  March  24, 
1991. 

C.  If  no  corrosion  is  found  as  a  result  of  the 
inspections  required  by  paragraph  A.  or  B.  of 
this  AD,  accomplish  the  following: 

1.  At  intervals  not  to  exceed  one  year, 
perform  an  external  visual  inspection  of  the 
fuselage  from  Frame  N  to  Frame  27,  in 
accordance  with  Aerospatiale  N262-Fregate 
Service  Bulletin  53-34,  Revision  1,  dated 
March  24, 1991. 

2.  At  intervals  not  to  exceed  2  years, 
perform  an  internal  visual  inspection  from 
Frame  N  to  Frame  27.  in  accordance  with 


Aerospatiale  N262-Fregate  Service  Bulletin 
53-34,  Revision  1,  dated  March  24, 1991. 
3.  At  intervals  not  to  exceed  6  years, 
accomplish  the  following: 

a.  Non-Pressurized  Area:  Perform  internal 
and  external  detailed  visual  inspections  of 
the  circumferential  and  longitudinal  skin 
panel  junction  from  Frame  N  to  Frame  fand 
from  Frame  21  to  Frame  27,  in  accordance 
with  the  Accomplishment  Instructions, 
paragraph  2C{3)A  of  Aerospatiale  N282- 
Fregate  Service  Bulletin  53-34,  Revision  1, 
dated  March  24, 1991. 

b.  Pressurized  Area:  Perform  internal  and 
external  detailed  visual  inspections  of  the 
circumferential  and  longitudinal  fuselage  skin 
panel  junctions  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2C(3)A  of  Aerospatiale  N262-Fregate  Service 
Bulletin  53-34.  Revision  1,  dated  March  24, 
1991. 

D.  If  corrosion  is  found  as  a  result  of  the 
inspections  required  by  paragraph  A.,  B.,  or 
C.  of  this  AD,  and  the  corrosion  depth  is 
equal  to  or  less  than  30  microns,  accomplish 
one  of  the  following: 

1.  Perform  external  visual  inspections  at 
intervals  not  to  exceed  one  year,  and  low 
frequency  eddy  current  inspections  at 
intervals  not  to  exceed  2  years,  in  accordance 
with  Aerospatiale  N262-Fregate  Service 
Bulletin  53-34,  Revision  1,  dated  March  24, 
1991;  or 

2.  Prior  to  further  flight,  repair  in 
accordance  with  Scheme  No.  1  (Preventative 
Measure  Procedure  %vithout  Removal  of 
Panels)  specified  in  Aerospatiale  N262- 
Fregate  Service  Bulletin  53-35,  Revision  1, 
dated  March  24, 1991.  Thereafter,  repeat  the 
visual  and  low  frequency  eddy  current 
inspections  at  intervals  not  to  exceed  6  years, 
in  accordance  with  Aerospatiale  N262- 
Fregate  Service  Bulletin  53-34,  Re\ision  1, 
dated  March  24, 1991;  or 

3.  Prior  to  further  flight,  repair  in 
accordance  with  Scheme  No.  2  (Curative 
Measures  Procedures  with  Removal  of 
Panels)  specified  in  Aerospatiale  N262- 
Fregate  Service  Bulletin  53-35,  Revision  1, 
dated  March  24. 1991.  This  constitutes 
terminating  action  for  the  repetitive 
inspections  of  that  area  required  by  this  AD. 

E.  If  corrosion  is  found  as  a  result  of  the 
inspections  required  by  paragraph  A.,  B.,  or 
C.  of  this  AD,  and  the  corrosion  depth  is  more 
than  30  microns  but  less  than  or  equal  to  100 
microns,  accomplish  one  of  the  following: 

1.  Prior  to  further  flight,  repair  in 
accordance  with  Scheme  No.  1  (Preventative 
Measure  Procedure  without  Removal  of 
Panels)  specified  in  Aerospatiale  N262- 
Fregate  Service  Bulletin  53-35,  Revision  1, 
dated  March  24, 1991.  Thereafter,  repeat  the 
visual  and  low  frequency  eddy  current 
inspections  at  intervals  not  to  exceed  2  years, 
in  accordance  with  Aerospatiale  N262- 
Fregate  Service  Bulletin  53-34,  Revision  1. 
dated  March  24, 1991. 

2.  Prior  to  further  flight,  repair  in 
accordance  with  Scheme  No.  2  (Curative 
Measures  Procedures  with  Removal  of 
Panels)  specified  in  Aerospatiale  N262- 
Fregate  Service  Bulletin  53-35,  Revision  1, 
dated  March  24, 1991.  This  constitutes 
terminating  action  for  the  repetitive 
inspections  for  that  area  required  by  this  AD. 


F.  If  corrosion  is  found  as  a  result  of  the 
inspections  required  by  paragraph  A.,  B.,  or 
C.  of  this  AD,  and  the  corrosion  depth  is  more 
than  100  microns,  prior  to  further  flight,  repair 
in  accordance  with  Scheme  No.  2  (Curative 
Measures  Procedures  with  Removal  of 
Panels)  specified  in  Aerospatiale  N262- 
Fregate  Service  Bulletin  53-35,  Revision  1, 
dated  March  24, 1991.  This  constitutes 
terminating  action  for  the  repetitive 
inspections  of  that  area  required  by  this  AD. 

G.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

H.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
Aerospatiale,  316  Route  de  Bayonne,  31060 
Toulouse,  Cedex  03,  France.  These 
documents  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1801  Lind  Avenue  SW., 
Renton,  Washington. 

This  amendment  (39-7088,  AD  91-15-23) 
becomes  effective  August  28, 1991. 

Issued  in  Renton,  Washington,  on  July  12. 
1991. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-17769  Filed  7-25-91;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  91-CE-08-AD;  Amendment  39- 
7084;  AD  91-15-20] 

Airworthiness  Directives;  Beech 
Models  95-C55.  C55A,  D55,  D55A,  ESS, 
E55A,  58,  and  58A  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Beech  Models  95- 
C55.  C55A.  D55.  D55A.  ESS.  E55A.  S8. 
and  58A  airplanes.  This  action  requires 
periodic  inspections  for  cracks  in  the 
engine  mounts.  There  have  been  reports 
of  cracked  engine  mounts  on  the 
affected  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  detect 
cracked  engine  mounts  and  prevent 
severe  engine  vibration  and  possible 


separation  of  the  engine  fron 
airplane. 

DATES:  Effective  September  S 
incorporation  by  reference  ol 
publications  listed  in  the  regi 
approved  by  the  Director  of  t 
Register  as  of  September  3. 1' 
ADDRESSES:  Beech  Service  Bi 
2362,  Revision  1,  dated  Febru 
and  Beech  Kit  58-9007-lS  tht 
discussed  in  this  AD  may  be 
from  the  Beech  Aircraft  Corp 
P.O.  Box  85,  Wichita,  Kansas 
0085.  The  service  information 
examined  at  the  FAA,  Centra 
Office  of  the  Assistant  Chief 
room  1SS8,  601  E.  12th  Street, 
City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  O 
Mr.  Larry  Engler,  Aerospace  '. 
Wichita  Aircraft  Certificatior 
FAA.  1801  Airport  Road.  Mid 
Airport,  Wichita.  Kansas  672( 
telephone  (316)  946-4409. 
SUPPLEMENTARY  INFORMATIO 

proposal  to  amend  part  39  of 
Aviation  Regulations  to  inclu 
that  is  applicable  to  certain  E 
Models  95-C55,  C55A,  D55,  D 
E55A,  58,  and  58A  airplanes  i 
published  in  the  Federal  Regi 
March  14. 1991  (56  FR  10837). 
proposed  inspections  of  each 
mount  for  cracks,  and,  if  foun 
either  installation  of  Beech  K 
IS  or  replacement  with  a  new 
installation  of  Beech  Kit  58-9i 
replacement  with  a  new  engii 
(part  number  96-910010-67)  it 
accordance  with  the  instructi 
Beech  Service  Bulletin  (SB)  N 
Revision  1,  dated  February  1£ 

Interested  persons  have  be 
an  opportunity  to  participate 
making  of  this  amendment.  D 
consideration  has  been  given 
comment  received. 

The  commenter  stated  that 
compliance  time  of  100  hours 
service  (TIS)  is  contrary  to  Be 
2362,  which  specifies  the  insp 
when  the  airplane  accumulat( 
hours  TIS,  and  that  service  hi 
engine  mount  cracking  does  r 
the  100-hour  TIS  requirement, 
has  evaluated  the  initial  com] 
time  and  has  determined  that 
hour  TIS  compliance  time  she 
changed  to  read  "upon  the  ac 
of  600  hours  TIS  or  within  the 
hours  TIS  after  the  effective  d 
whichever  occurs  later".  This 
with  the  instructions  in  Beech 
and  does  not  inadvertently  gr 
airplanes  that  have  accimiula 
600  hours  TIS. 

Paragraph  (a)  of  the  propos 
«vould  require  both  visual  anc 
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F.  If  corrosion  is  found  as  a  result  of  the 
inspections  required  by  paragraph  A.,  B..  or 
C.  of  this  AD,  and  the  corrosion  depth  is  more 
than  100  microns,  prior  to  further  flight,  repair 
in  accordance  with  Scheme  No.  2  (Curative 
Measures  Procedures  with  Removal  of 
Panels)  specified  in  Aerospatiale  N262- 
Fregate  Service  Bulletin  53-35.  Revision  1, 
dated  March  24, 1991.  This  constihites 
terminating  action  for  the  repetitive 
inspections  of  that  area  required  by  this  AD. 

G.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

H.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
Aerospatiale.  316  Route  de  Bayonne,  31060 
Toulouse,  Cedex  03,  France.  These 
documents  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 

This  amendment  (39-7088,  AD  91-15-23) 
becomes  effective  August  28, 1991. 

Issued  in  Renton.  Washington,  on  July  12, 
1991. 

Dairell  M.  Pederson, 

A  cting  Manager,  Transport  A  irplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-17769  Filed  7-25-91;  8:45  am] 

BILUNO  CODE  MIO-IS-M 


14  CFR  Part  39 

[Docket  No.  91-CE-08-AD;  Amendment  39- 
7084;  AD  91-15-20] 

Airworthiness  Directives;  Beech 
Models  95-C55,  C55A,  D55,  D55A,  ESS, 
E55A,  58,  and  58A  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Beech  Models  95- 
C55.  C55A,  D55.  D55A.  ESS,  E55A,  SB. 
and  58A  airplanes.  This  action  requires 
periodic  inspections  for  cracks  in  the 
engine  mounts.  There  have  been  reports 
of  cracked  engine  mounts  on  the 
affected  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  detect 
cracked  engine  mounts  and  prevent 
severe  engine  vibration  and  possible 
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separation  of  the  engine  from  the 
airplane. 

dates:  Effective  September  3, 1991.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  3, 1991. 
ADDRESSES:  Beech  Service  Bulletin  No. 
2362,  Revision  1.  dated  February  1991, 
and  Beech  Kit  58-9007-lS  that  are 
discussed  in  this  AD  may  be  obtained 
from  the  Beech  Aircraft  Corporation, 
P.O.  Box  85,  Wichita,  Kansas  67201- 
0085.  The  service  information  may  be 
examined  at  the  FAA,  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
room  1558,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Larry  Engler,  Aerospace  Engineer. 
Wichita  Aircraft  Certification  Office. 
FAA.  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4409. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  is  applicable  to  certain  Beech 
Models  95-C55.  C55A.  D55.  D55A,  E55. 
E55A,  58,  and  58A  airplanes  was 
published  in  the  Federal  Register  on 
March  14, 1991  (56  FR  10837).  The  action 
proposed  inspections  of  each  engine 
mount  for  cracks,  and,  if  found  cracked, 
either  installation  of  Beech  Kit  56-9007- 
IS  or  replacement  with  a  new  engine 
installation  of  Beech  Kit  58-9007-lS  or 
replacement  with  a  new  engine  mount 
{part  number  96-910010-67)  in 
accordance  with  the  instructions  in 
Beech  Service  Bulletin  (SB)  No.  2362, 
Revision  1,  dated  February  1991. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

The  commenter  stated  that  the  initial 
compliance  time  of  100  hours  time-in- 
service  (TIS)  is  contrary  to  Beech  SB  No. 
2362,  which  specifies  the  inspection 
when  the  airplane  accumulates  600 
hours  TIS,  and  that  service  history  on 
engine  mount  cracking  does  not  support 
the  100-hour  TIS  requirement.  The  FAA 
has  evaluated  the  initial  compliance 
time  and  has  determined  that  the  100- 
hour  TIS  compliance  time  should  be 
changed  to  read  "upon  the  accumulation 
of  600  houre  TIS  or  within  the  next  100 
hours  TIS  after  the  effective  date, 
whichever  occurs  later".  This  concurs 
with  the  instructions  in  Beech  SB  2362. 
and  does  not  inadvertently  ground 
airplanes  that  have  accumulated  over 
600  hours  TIS. 

Paragraph  (a)  of  the  proposed  AD 
would  require  both  visual  and  dye 


penetrant  inspections.  The  commenter 
stated  that  this  too  was  contrary  to 
Beech  SB  2362.  which  requires  only  a 
visual  inspection  and  specifies  that  the 
dye  penetrant  inspection  is  optional  to 
confirm  cracks.  The  FAA  conciuv  that 
only  the  visual  inspection  should  be 
required  and  has  revised  the  AD 
accordingly.  Since  the  FAA  has  no  way 
of  enforcing  optional  inspections,  the 
AD  is  currently  written  does  not  require 
dye  penetrant  inspections. 

The  commenter  recommended  that 
paragraph  (a)(2)(ii]  of  the  AD  read 
"*  *  *  replace  the  cracked  engine  mount 

instead  of remove  and 

replace  the  cracked  engine  mount  *  *  *" 
because  the  engine  mount  was  already 
removed.  The  FAA  concurs  since 
paragraph  (a)(2)  already  requires  the 
removal  of  the  engine  mount 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  except 
for  the  remarks  discussed  above  and 
minor  editorial  corrections.  These 
comments  and  minor  corrections  will 
not  change  the  intent  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

It  is  estimated  that  2,812  airplanes  in 
the  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  4 
hours  per  airplane  to  accomplish  the 
required  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $618,640. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendinent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1364(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

S  39.13   [Anwnded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

AD  91-15-20  Beech:  Amendment  39-7084: 
Docket  No.  91-C&-08-AD. 

Applicability:  Models  95-C35,  95-C55A, 
D55,  D55A.  £55,  and  E55A  airplanes  (serial 
number  (S/N)  TC350.  and  S/N  TE-1  through 
TE-1201).  and  Models  58  and  58A  airplanes 
(S/N  TH-1  through  TH-1610).  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  severe  engine  vibration  and 
possible  separation  of  the  engine  from  the 
airplane  caused  by  cracked  engine  mounts, 
accomplish  the  following: 

(a)  Upon  the  accumulation  of  800  hours 
time-in-service  (TIS)  or  within  100  hours  TIS 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  inspect  each  engine  mount  in 
accordance  with  the  instructions  in  Beech 
Service  Bulletin  (SB)  No.  2362.  Revision  1. 
dated  February  1991. 

(1)  If  no  cracks  are  found,  repeat  the 
inspection  on  each  engine  mount  thereafter  at 
intervals  not  to  exceed  100  hours  TIS. 

(2)  If  a  crack  is  found  on  an  engine  mount 
prior  to  further  flight  remove  the  engine  from 
the  affected  engine  mount  remove  the  moimt 
from  the  airplane,  and  magnetic  particle 
inspect  the  engine  mount  to  determine  the 
length  of  the  crack  in  accordance  with  the 
instructions  in  Beech  SB  No.  2362,  Revision  1. 
dated  February  1991. 

(i)  If  the  length  of  the  crack  is  .52  inches 
(true)  or  less,  repair  and  reinforce  the  engine 
mount  using  Beech  Kit  58-9007-lS  in 
accordance  with  the  instructions  in  Beech  SB 
2362,  Revision  1,  dated  February  1991. 

(ii)  If  the  length  of  the  crack  is  greater  than 
.52  inches  (true),  replace  the  cracked  engine 
mount  with  a  part  numl>er  (P/N)  96-910010- 
67  engine  moimt  in  accordance  with  the 
instructions  in  Beech  SB  No.  2362,  Revision  1, 
dated  February  1991. 

(3)  The  repetitive  inspections  specified  in 
paragraph  (a)(1)  of  this  AD  may  be 
terminated  on  an  engine  mount  that  has  been 
repaired  and  reinforced  with  Beech  Kit  58- 
9007-lS  or  if  a  P/N  96-910010-67  engine 
mount  has  l>een  installed. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
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operate  aiiplanes  to  a  location  where  the 
requirements  of  this  AD  can  be 
accampUshed. 

(c)  An  alternative  method  af  compliance  or 
adjustment  of  the  Initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Aifanager.  Wichka  Aircraft  Certification 
Office,  FAA.  1801  Airport  Road.  Mid- 
Continent  Airport  Wichita.  Kansas  67209. 
The  request  should  be  forwarded  through  an 
apprepriate  FAA  Maintenance  Inspector, 
who  may  add  oonHnents  and  then  send  it  to 
the  Manager,  Wichita  Aircraft  Certification 
Office. 

(d)  The  inspections,  modifications,  and 
replacements  required  by  this  AD  shall  be 
done  in  accordance  with  Beech  Service 
Bulletin  No.  2382.  Revision  1.  dated  February 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  8  U.S.C.  562(a) 
and  1  era  part  a.  Copies  may  be  obUined 
from  the  Beech  Aircraft  Corporation.  P.O. 
Box  85,  Wichita,  Kansas  67201-0085.  Copies 
may  be  inspected  at  the  FAA.  Central  Region. 
Office  of  the  Assistant  Chief  Counsel,  room 
155«,  801 E.  12th  Street  Kansas  City. 
Misaouri,  or  at  the  Office  of  the  Federal 
Register,  IMO  L  Street  NW.,  room  8401. 
Washington.  DC 

This  amendment  becomes  effective  on 
September  3, 1991. 

iasited  in  Kanaas  City,  Missouri,  on  luly  10. 
1991. 

Bany  D.  dements. 

Manager.  SmaU  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  91-17788  Filed  7-iS-Ol;  645  am] 
■uma  CODE  •«-i»« 


14CFRPajt3« 

[Docket  Na  »1-ANE-2t;  Amendment  39- 
7079] 

Airworthiness  Directives;  E.I.  DuPont 
de  Netnours  &  Co.,  TS0-C116 
Crewmember  Protective  Breathing 
Equipment  Model  4566M37B-042N 

agency:  Federal  Aviation 
Administration  P'AA),  DOT. 

ACnotii:  Final  rule,  request  for 
comments. 


summary:  Thia  aniendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  E.I.  DuPont  de  Nemours  & 
Co.  TSO-Clie  Crewmember  Protective 
Breathing  Equipment  (CPBE)  Model 
4566M37B-CM2N.  which  requires 
modification  to  the  DuPont  CPBE  Model 
4566M37B-042N.  This  amendment  is 
prompted  by  field  service  reports 
indicating  that  the  Velcro  strips  affixed 
to  the  barrier  pouch  become  attached  to 
the  Nomex  felt  bracket  hner  rendering 
the  pouch  difficult  to  remove  ftom  the 
bracket.  This  condition,  if  not  corrected, 
could  result  in  the  failure  of  a 


crewmember  to  remove  the  pouch  from 
the  bracket  in  case  ol  a  &re. 
DATES:  Effective  August  16, 1981. 

Conunents  must  be  received  no  later 
than  August  26, 1991. 

The  incorporation  by  reference  of 
certain  pubhcations  listed  in  the 
regulations  is  approved  by  the  Director 
ef  the  Federd  Register  as  of  August  K. 
1991. 

ADfMKSSeS:  Submit  comments  ka 
duplicate  to  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
ei-ANE-21. 12  New  England  Executive 
Paiic  Btirliagton,  Massachusetts  01803- 
5299,  or  deliver  in  duplicate  to  room  311 
at  the  above  address. 

Conunents  may  be  inspected  at  the 
above  location  between  the  hours  of  8 
a.m.  and  4:30  pjn.,  Monday  through 
Friday,  except  federal  holidays. 

The  applicable  service  information 
may  be  obtained  from  E.I.  DuPont  de 
Nemours  &  Co.,  P.O.  Box  791.  505  Blue 
Ball  Road  Elkton.  MD  21921.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington, 
Massachusetts. 

FOR  nmivNm  information  contact 
Mr,  D.  Kramar,  Aerospace  Engineer, 
Sysftems  and  Equipment  Branch,  ANE- 
173,  New  York  Aircraft  Certification 
Office,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service.  FAA,  New 
England  Region,  181  South  Franklin 
Avenue,  room  202.  Valley  Stream,  New 
York  11581-1145:  telephone  (5161  791- 
6427. 

•UPFLEMGNTARY  INFOflMATION:  This 

amendment  is  prompted  by  field  service 
reports  and  manufacturer  tests  which 
indicate  that  the  Velcro  strips  affixed  to 
the  barrier  pouch  become  attached  to 
the  Nomex  felt  bracket  liner  rendering 
the  pouch  difficult  to  remove  fi-om  the 
bracket.  This  condition,  if  not  corrected, 
could  result  in  the  failure  of  a 
crewmember  to  remove  the  pouch  from 
the  bracket  in  caae  of  a  fire. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  EJ.  DuPont  de 
Nemours  &  Co.  Service  Bulletin  002, 
dated  February  5, 1991,  which  prtwides 
instructions  for  modification  of  the 
existing  poodb  by  removal  of  the  Velcro 
strips  and  shima,  and  replacement  with 
new  left  and  right  side  spacers. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  CPBE  of  die  same  TSO 
approved  design,  this  AD  requires 
modification  of  the  DuPont  CPBE,  Model 
4566M37B-042N,  in  accordance  with  the 
service  btdletin  preriously  described. 

Since  this  condition  may  reauh  in 
failure  of  a  crewmember  to  remove  Ae 


CPBE  needed  to  fig^t  a  fire  and/or 
function  in  a  smoked  filled  environmeat 
there  is  a  need  to  complete  CPBE 
modification  with  minimum  delay.  Since 
a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  80 
days. 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  an  emergency 
and,  thus,  was  not  preceded  by  notice 
and  pubhc  procedure,  interested  persons 
are  invited  to  submit  such  written  data, 
views,  or  argtmients  as  they  may  desire 
regarding  this  AD.  Communications 
should  identify  the  docket  niraiber  and 
be  submitted  to  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
CounseL  Attention:  Rules  Docket  No. 
91-ANE-21. 12  New  England  Executive 
Park,  Burlington.  Massachusetts  01803- 
5299.  All  communications  received  by 
the  deadline  date  indicated  above  will 
be  considered  by  the  Administrator,  and 
the  AD  may  be  changed  in  light  of  the 
comments  received. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  amcmg  the  various  levels 
of  government  Therefore,  in  accordance 
widi  Executive  Order  1261Z  it  is 
determined  that  this  final  nile  does  not 
have  sufficient  federahsm  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regidation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
imder  Executive  Order  1Z291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Pmcedures 
(44 PR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  maybe 
obtained  from  the  Rules  Docket. 

Uatjd  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aidation 
safety.  Incorporation  by  reference,  and 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  ti 
delegated  to  me  by  the  Admi 
the  Federal  Aviation  Admini 
(FAA)  amends  14  CFR  part  3 
Federal  Aviation  Regulationi 
follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  fo 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1' 
49  U.S.C.  10e(g)  (Revised  Pub.  L 
January  12, 1983);  and  14  CFR  11 

§39.13    (Amended] 

2.  Section  39.13  is  amendei 
the  following  new  airworthir 
directive  (AD): 

91-15-15  B.I.  DuPont  de  Nemc 
Company:  (Amendment  39-7079 
91-ANE-21.) 

Applicability:  E.I.  DuPont  de  ^ 
Co.,  TSO-C116  Crewmember  Pr( 
Breathing  Equipment  Model  4561 
with  serial  numbers  below  S/N 
installed  on,  but  not  limited  to  ti 
category  aircraft. 

Compliance:  Required  as  indi( 
previously  accomplished. 

To  prevent  the  failure  of  a  ere 
remove  the  pouch  from  the  brad 
a  fire,  accomplish  the  following: 

(a)  Remove  the  Velcro  Strips  < 
new  left  and  right  spacers  in  ace 
Paragraph  2.  Procedure  Instructi 
DuPont  de  Nemours  &  Co.,  Servi 
002,  dated  February  5, 1991. 

(b)  Aircraft  may  be  ferried  in  i 
with  the  provisions  of  FAR  21.1£ 
to  a  base  where  the  AD  can  be  f 

(c)  Upon  submission  of  substa 
by  an  owner  or  operator  througt 
Inspector  (maintenance,  avionic 
operations,  as  appropriate],  and 
method  of  compliance  with  the  i 
of  this  AD  or  adjustments  to  the 
specified  in  this  AD  may  be  app 
Manager,  New  York  Aircraft  Ce 
Office,  181  South  Franklin  Ave., 
Stream,  New  York,  11581-1145. 

(d)  The  modifications  shall  be 
accordance  with  the  following  E 
Nemours  &  Co.  Service  Bulletin 


Page 
Na 

'    Issue, 

1-5 

Original -... 

Fetx 

This  incorporation  by  referent 
approved  by  the  Director  of  the 
Register  in  accordance  with  5  U 
and  1  CFR  part  51.  Copies  may  I 
from  E.I.  DuPont  de  Nemours  &  I 
791,  505  Blue  Ball  Road,  Elkton,  1 
21921.  Copies  may  be  inspected 
New  England  Region,  Office  of  t 
Chief  Counsel,  room  311, 12  Nev 
Executive  Park,  Burlington.  Mas 
New  York  Aircraft  Certification 
South  Franklin  Ave..  Valley  Strc 
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CPBE  needed  to  fig^  a  fire  and/or 
function  in  a  smoked  filled  environment 
there  is  a  need  to  complete  CPBE 
modification  with  minimum  delay.  Since 
a  situation  exists  that  requires 
immediate  adoption  of  thia  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exiarts  for  making  this 
amendment  effective  in  less  than  30 
days. 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  an  emergency 
and,  thus,  was  not  preceded  by  notice 
and  public  procedure,  interested  persons 
are  invited  to  submit  auch  written  data, 
views,  or  argimients  as  they  may  desire 
regarding  this  AD.  Communications 
should  identify  the  docket  number  and 
be  submitted  to  the  FAA  New  England 
Region.  Office  of  the  Assistant  Chief 
CoanseL  Attention:  Rules  Docket  No. 
91-ANE-21, 12  New  England  Executive 
Park,  Burlington.  Massachusetts  01803- 
5299.  All  coouHunications  received  by 
the  deadline  date  indicated  above  will 
be  considered  by  the  Administrator,  and 
the  AD  may  be  changed  in  light  of  the 
comments  received. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  powra-  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  1261Z  it  is 
determined  that  this  final  nile  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44 FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  ftled,  maybe 
obtamed  from  the  Rules  Docket. 

Uatjd  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aidation 
safety,  incorparation  by  refierence.  and 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
lanuary  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amandad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

91-15-15  B.I.  DuPont  de  Nemoun  k 
Company:  (Amendment  39-7079.  Docket  No. 
91-ANE-21.) 

Applicability:  E.I.  DuPont  de  Nemours  & 
Co.,  TSO-C116  Crcwmember  Protective 
Breathing  Equipment  Model  4566M37B-042N, 
with  serial  numbers  below  S/N  V9100000, 
installed  on,  but  not  limited  to  transport 
category  aircraft. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  the  failure  of  a  crewmember  to 
remove  the  pouch  from  the  bracket  in  case  of 
a  fire,  accomplish  the  following: 

(a)  Remove  the  Velcro  Strips  and  insert 
new  left  and  right  spacers  in  accordance  with 
Paragraph  2,  Procedure  Instructions,  of  E.I. 
DuPont  de  Nemours  &  Co.,  Service  Bulletin 
002.  dated  February  5, 1991. 

(b)  Aircraft  may  be  ferried  In  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(c)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  avionics,  or 
operations,  as  appropriate],  and  alternate 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compUance 
specified  in  this  AD  may  be  approved  by  the 
Manager,  New  York  Aircraft  Certification 
Office,  181  South  Franklin  Ave.,  Valley 
Stream,  New  York,  11581-1145. 

(d)  The  modiHcations  shall  be  done  in 
accordance  with  the  following  E.I.  DuPont  de 
Nemours  &  Co.  Service  Bulletin  No.  002: 


Page 

No. 

Issue 

Date 

1-5 

Original 

February  5, 1991. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  E.I.  DuPont  de  Nemours  *  Co.,  P.O.  Box 
791.  505  Blue  Ball  Road,  Elkton.  Maryland 
21921.  Copies  may  be  inspected  at  the  FAA. 
New  England  Region.  Offlce  of  the  Assistant 
Chief  Counsel,  room  311, 12  New  England 
Executive  Park,  Burlington,  Massachusetts,  or 
New  York  Aircraft  Certification  Office,  181 
South  Franklin  Ave..  Valley  Stream,  New 


York,  or  at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  room  8401,  Washington. 
DC 

This  agreement  (39-7079,  AD  91-15-15) 
becomes  effective  August  15, 1991. 

Issued  in  Burlington.  Massachusetts,  on 
July  3, 1991. 
lack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  91-17735  Filed  7-25-91: 8:45  amj 
anjJNO  cooc  4sio-i3-ii 


14CFRPart71 

[Alrspaca  Docket  Na  91-AGL-S] 

Transition  Area  Establishment;  Harbor 
Springs,  Ml 

aqency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  The  nature  of  diis  action  is  to 
establish  the  Harbor  Springs.  MI. 
transition  area.  A  VOR-A  Standard 
Instrument  Approach  Procedure  (SLAP) 
has  been  developed  to  serve  Harbor 
Springs  Airport  The  SLAP  is  predicated 
on  the  Pellston  VORTAC.  This  action 
lowers  the  base  of  controlled  airspace 
from  1200  to  700  feet  above  the  surface 
in  the  vicinity  of  the  airport.  The 
intended  effect  is  to  ensure  segregation 
of  the  aircraft  using  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  under 
visual  weather  conditions  in  controlled 
airspace.  Concurrent  with  the  SLAP 
publication,  the  operating  status  of  the 
airport  will  change  from  visual  flight 
rules  (VFR)  to  instrument  flight  rules 
(IFR). 

EFFECTIVE  DATE:  0901  u.t.c.  September 
19. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angeline  Perri,  Air  Traffic  Division. 
System  Management  Branch.  Airspace 
Section.  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois  60018. 
telephone  (312)  694-7571. 
SUPFIXMENTARY  INFORMATION: 

History 

On  Friday,  June  7, 1991,  the  Federal 
Aviation  Adniinistration  (FAA) 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  a  transition  area 
airpsace  near  Harbor  Springs.  MI  (56  FR 
26355). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
No  comments  objecting  to  the  proposal 
were  received. 


Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4, 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  transition  area  airspace 
near  Harbor  Springs.  MI.  The  transition 
area  is  being  established  to 
accommodate  a  new  VOR-A  SLAP  to 
Harbor  Springs  Airport  Harbor  Springs, 
MI.  This  action  lowers  the  base  of 
controlled  airspace  from  1200  to  700  feet 
above  the  surface  in  the  vicinity  of 
Harbor  Springs  Airport.  Concurrent  with 
the  SLAP  publication  the  operating 
status  of  the  airport  will  change  from 
VFR  to  IFR. 

The  development  of  a  new  SLAP 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
fraffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety.  Transaction  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 
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PART  71-{AMENDEDJ 

1.  The  authority  citatkm  few  part  71 
canfiRHee  to  read  as  foBowa: 

Authority:  49  U.S-C.  1348(a),  1354(a),  1510: 
Exe<niHv«  Order  10654;  49  U.S.C.  108(8) 
(Revteed  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

S  71.181    [Amendad] 

2.  Section  71.181  is  amended  as 
follows: 

HariMT  SpiiagB,  MI  (Nmif) 

That  airspace  extending  upward  from  TOO 
feet  above  the  surface  within  a  e.7-mile 
radius  of  ttie  Harbor  Springs  Airport 
<laL4fi*2S'29"N..  long.  84"'54'34"W.);  excluding 
that  airspace  withm  the  Pellston,  ML  control 
zone  and  tranution  ania. 

Isaued  in  Des  Plaines,  Uiixiois  on  July  la 
1991. 

Teddy  W.  Buichan. 

Manager.  Air  Traffic  Divjaion. 

[FR  Doa  91-17770  Filed  7-25-91;  8:45  am] 

MLUNS  MK  4S10-tMi 


14  CFR  Fart  73 

[AlrspM*  Oodwt  Na-M-ANM-IO] 

EstabHshment  of  Temporary 
Restricted  Area  R-32030  Boise.  K) 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  role. 


summary:  This  action  establishes 
temporary  Restricted  Area  R-3203D 
Boise,  ID,  for  the  period  August  >-17. 
1991.  The  temporary  restricted  area  is 
established  adjacent  to  an  existing 
Restricted  Area  R-3203A  Boise,  ID.  to 
provide  essential  ground  maneuvering 
space  to  meet  Idaho  National  Guard 
annual  training  requirements. 
EI-KkCIIVC  DATE:  August  3,  1991. 
FOR  FUfrrHER  INFORMATIOM  COffTACT: 
Ken  McElroy,  Military  Operations 
Program  Office  (ATM-420),  Office  of  Air 
Traffic  System  Management  Federal 
Aviation  Administrabon,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202] 
287-7688. 

supnaiEarrARV  mformation: 
History 

On  June  7, 1901,  the  FAA  proposed  to 
amend  part  73  of  the  Federal  Aviation 
RegulaHons  (14  CFR  part  73)  to  establish 
temporary  Restricted  Area  R-3203D 
Boise,  ID,  for  the  period  August  3-17 
1991  (56  FR  28356).  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 


proposal  were  reoeived.  Exo^t  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  73.82  of  part  78  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4. 
1990. 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations 
establishes  temporary  Restricted  Area 
R-3203D  Boise.  ID.  adjacent  to  the 
existing  Restricted  Area  R-3203A.  in 
order  to  provide  additional  ground 
maneuvering  space  needed  by  the  Idaho 
Army  National  Guard  m  conducting  its 
annual  training  program.  The  restricted 
area  will  be  in  effect  only  for  the  period 
August  3-17. 1991.  All  artillery  firing  will 
be  directed  into  the  existing  Artillery 
Impact  Area  located  approximately  in 
the  center  of  Restricted  Area  R-3203A. 
The  temporary  restricted  area  is  needed 
to  provide  protected  airspace  to  contain 
the  projectiles  during  flight  between  the 
surface  firing  point  and  entry  into  the 
existing  Restricted  Area  R-3203A. 

The  FAA  has  determined  that  Ais 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore— (1)  Is  not  a  "major 
rule"  under  Executive  Order  12281:  (2J  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

In  consideration  of  the  need  to  allow 
the  Idaho  National  Guard  to  use  the 
subject  area  for  their  August  3-17 
training  mission  and  the  safety  need  to 
restrict  the  operation  of  aircraft  through 
this  area  during  that  time  period,  the 
FAA  finds  good  cause,  pursuant  to  5 
U.S.C.  553(d).  for  making  this 
amendment  effective  in  less  than  30 
days  in  order  to  promote  the  safe  and 
efficient  handling  of  air  traffic  in  the 
area. 

Environmental  Review 

The  temporary  restricted  area  will  be 
in  effect  only  from  August  3  to  August 
17. 1991.  The  temporary  restricted  area 
will  prohibit  the  flight  of 
nonpartidpating  aircraft  throuf^  the 
area,  but  wiU  net  direct  nonparticipating 
aircraft  to  operate  in  any  set  or 


established  route  outside  the  restricted 
area.  The  National  Guard  Bureau  and 
the  Idaho  National  Guard  (GuardJ 
completed  a  Final  Environmental  Impact 
Statement  on  the  Oechard  Training  Area 
Facilities  and  examined  (he 
environmental  effects  associated  with 
the  type  of  activity  taking  place  within 
the  restricted  area.  The  National  Guard 
determined  that  none  of  the  impacts  of 
the  actions  occurring  within  the 
restricted  area  will  significantly  affect 
the  environment.  Finding  that  the  firing 
points  in  the  temporary  restricted  area 
will  be  iarther  from  nesting  areas,  that 
the  projectiles  will  be  fired  into  existing 
artillery  impact  areas,  and  that  noise 
impacts  wiU  be  no  greater  than  that 
currently  caused  by  the  existing  firing 
points  inside  the  restricted  area,  the 
National  Guard  determined  that  all  of 
the  possible  environmental  impacts  of 
the  temporary  restricted  area  were 
addressed  in  the  Final  Environmental 
Impact  Statement 

On  the  basis  of  the  environmental 
documentation  deveiaped  by  tiie 
National  Guard,  and  the  FAA's  review 
of  the  ATC  procedures  in  effect  in  the 
area  before  and  after  adoption  of  the 
temporary  restricted  area,  the  FAA  finds 
that  there  will  be  no  significant  impact 
on  the  environment  as  a  result  of  this 
action. 

List  fli  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

Adoptioa  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  is 
amended,  as  follows: 

PART  73— SPEOAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autfaonty:  49  U.S.C  App.  1348(a),  1354(a), 
1510, 1522;  Executive  Order  10854;  49  U.S.C 
106(g)  (Revised  Pub.  L  87-449,  January  12, 
.1983);  14  CFR  11.69. 

973.32    [Amended] 

2.  Section  73.32  is  amended  as  follows: 
R-3203D  Boise,  ID  JNewJ 

Boundaries.  Beginning  at  lat.  43'14'00"N.. 

long.  116*16"30"W.;  to  lat.  43*ir51"N.,  long. 

116°16'2S"W.;  to  laL  43*19'02"N.,  long. 

118*14'45"W.;  to  lat  43*19'02"N.,  long. 

116°06'36"W.;  to  lat  43*1S'39"N.,  long. 

lie*00'39"W.;  to  lat  43'15'00"N.,  long. 

116-01 'OD"W.;  to  lat  43*17'00"N.,  iong. 

U6'05'00"W.;  to  laL  43"17'00  "W.,  long. 

116'12'00"W.;  thence  to  point  of  beginning. 
Altitudes.  Surface  to  10.006  feet  MSL 
Times  of  use.  As  scheduled  foy  NOTAl^  24 

hours  in  advance  for  the  period  August  8-17, 


1991,  only.  Restricted  area  is  ter 
2359  hours  local  time  on  August 

Controlling  agency.  FAA.  Salt 
ARTCC. 

Using  agency.  Army  Nationat 
Orchard,  ID. 

Issued  in  Washington.  DC,  on 
Jerry  W.  Bdl 

Acting  Manager,  Airspace-Rulet 
Aeronautical  Information  Divisi 
(FR  Doc.  91-17771  Filed  7-25-91 
BILUNO  COOC  49V>-1*-«I 


DEPARTMENT  OF  THE  TRE 

U.S.  Customs  Service 

19  CFR  Part  4 

[T.O.  »i-«ai 

Addition  of  Luxembourg  to 
Nations  Entitled  to  Speciai 
Tax  Exemption 

agency:  U.S.  Customs  Servii 
Department  of  the  Treasury. 
ACTKMC  Final  rule. 

summary:  Pursuant  to  inforc 
provided  by  the  Department 
Customs  Service  has  found  t 
Luxembourg  does  not  imposi 
discriminating  duties  of  tonn 
imposts  upon  vessels  belong 
citizens  of  the  U.S.,  and  that 
accordingly,  vessels  of  Luxe; 
exempt  from  special  toruiagc 
light  money  in  ports  of  the  U 
States.  This  amendment  add 
Luxembourg  to  the  list  of  nai 
vessels  are  exempt  from  the 
any  higher  tonnage  duties  th 
applicable  to  vessels  of  the  I 
from  the  payment  of  light  mc 
EFFECTIVE  DATE:  The  recipro 
privileges  for  vessels  registe 
Luxembourg  became  effecti^ 
January  1. 1991.  This  amendi 
effective  July  26, 1991. 
FOR  FURTHER  INFORMATION  ( 
Barbara  E.  Whiting,  Carrier ! 
Branch.  (202-566-5706). 

SUPPLEMENTARY  INFORMATK 

Background 

Generally,  the  United  Stat 
regular  and  special  tonnage 
duty  of  a  specified  amount  p 
called  "light  money",  on  all  J 
vessels  which  enter  United  i 
(46  U.S.C  App.  121. 128).  Ho 
vessels  of  a  foreign  nation  a 
exempted  from  the  payment 
tonnage  taxes  and  light  mon 
presentation  of  satisfactory : 
no  discriminatory  duties  of  t 
impost  are  imposed  by  that  i 
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established  route  outaide  the  restricted 
area.  The  National  Guard  Bureau  and 
the  Idaho  National  Guard  (Guard) 
completed  a  Final  Environmental  Impact 
Statement  on  the  Oechard  Training  Area 
Facilities  and  examined  the 
environmental  effects  associated  with 
the  type  of  activity  taking  place  within 
the  restricted  area.  The  National  Guard 
determined  that  none  of  the  impacts  of 
the  actions  occurring  within  the 
restricted  area  will  significantly  affect 
the  environment.  Finding  that  the  firing 
points  in  the  temporary  restricted  area 
will  be  farther  from  nesting  areas,  that 
the  projectiles  will  be  fired  into  existing 
artillery  impact  areas,  and  that  noise 
impacts  will  be  no  greater  than  that 
currently  caused  by  the  existing  firing 
points  inside  the  restricted  area,  the 
National  Guard  determined  that  all  of 
the  possible  environmental  impacts  of 
the  temporary  restricted  area  were 
addressed  in  the  Final  Environmental 
Impact  Statement 

On  the  basis  of  the  environmental 
documentation  developed  by  the 
National  Guard,  and  the  FAA's  review 
of  the  ATC  procedures  in  effect  in  the 
area  before  and  after  adoption  of  the 
temporary  restricted  area,  the  FAA  finds 
that  there  will  be  no  significant  impact 
on  the  environment  as  a  result  of  this 
action. 

List  ef  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  73  of  the  Federal 
Aviation  Regulations  (14  CFT?  part  73)  is 
amended,  as  follows: 

FART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autfaonty:  4§  U.S.C  App.  1348(a),  1354(a). 
1510, 1522;  Executive  Order  10854;  49  U.S.C. 
106(g)  (Revised  Pub.  L  87-449,  January  12, 
.1983);  14  CFR  11.69. 

973.32    [Amended] 

2.  Section  73.32  is  amended  as  follows: 
R-3203D  Boise,  ID  (NewJ 

Boundaries.  Beginning  at  lat.  43*14'00"N.. 

long.  116*ie"30"W.;  to  lat.  43*ir51"N.,  long. 

116°16'2S"W.;  to  lat  43n9'02"N..  long. 

118*14'45"W.;  to  lat.  43*19'02"N.,  long. 

116°06'36"W.;  to  laL  43*1S'39"N.,  long. 

116*00-39"W.;  tolaL  43'15'00"N.,  long. 

116°01'aD"W.;  to  lat  43*17'00"N.,  long. 

U6*05  OD'W.;  to  laL  43'17'00"N.,  long. 

116'12'00"W.;  theooe  <o  point  of  beginniog. 
Altitudes.  Surface  to  10.906  feet  MSL 
Times  of  use.  As  scbedaled  foy  NOTAM  24 

hours  ic  acWance  far  the  period  August  ^17, 


1991.  only.  Restricted  area  is  (enninated  after 
2359  hours  local  time  on  August  17, 1991. 

Controlling  agency.  FAA.  Salt  Lake  Gty 
ARTCC. 

Using  agency.  Army  National  Guard 
Orchard,  ID. 

Issued  in  Washington.  DC,  on  July  22, 1991. 
Jerry  W.  B«fl, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  91-17771  Filed  7-25-91;  8:45  am] 
BILUNO  COOC  49W>-1»-«I 


DEPARTMEffT  OF  THE  TREASURY 
U.S.  Customs  Service 

e 

19  CFR  Part  4 

[T.0.»1-6a] 

Addition  of  Luxembourg  to  the  List  of 
NaMorts  Entitled  to  Special  Tonnage 
Tax  Exemption 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

summary:  Pursuant  to  information 
provided  by  the  Department  of  State,  the 
Customs  Service  has  found  that 
Luxembourg  does  not  impose 
discriminating  duties  of  tonnage  or 
imposts  upon  vessels  belonging  to 
citizens  of  the  U.S.,  and  that, 
accordingly,  vessels  of  Luxembourg  are 
exempt  from  special  tonnage  taxes  and 
light  money  in  ports  of  the  United 
States.  This  amendment  adds 
Luxembourg  to  the  list  of  nations  whose 
vessels  are  exempt  from  the  payment  of 
any  higher  tonnage  duties  than  are 
applicable  to  vessels  of  the  U.S.  and 
from  the  payment  of  light  money. 
EFFCCnvE  date:  The  reciprocal 
privileges  for  vessels  registered  in  the 
Luxembourg  became  effective  on 
January  1. 1991.  This  amendment  is 
effective  July  26, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  E.  Whiting,  Carrier  Rulings 
Branch.  (202-566-5706). 

SUPPt^MENTARY  INFORMATION: 

Background 

Generally,  the  United  States  imposes 
regular  and  special  tonnage  taxes,  and  a 
duty  of  a  specified  amount  per  ton. 
called  "light  money",  on  all  foreign 
vessels  which  enter  United  States  ports 
(46  U.S.C  App.  121. 128).  However, 
vessels  of  a  foreign  nation  may  be 
exempted  from  the  payment  of  special 
tonnage  taxes  and  light  money  upon 
presentation  of  aatisfactory  proof  that 
no  diacriminatory  duties  of  tonnage  or 
impost  are  imposed  by  that  foreign 


nation  on  MS.  vessels  or  their  cargoes 
(46  U.SC  A|H>- 141). 

Section  422.  Customs  Regulations  (19 
CFR  4.22),  lists  those  nations  whose 
vessels  have  been  found  to  be  exempt 
from  the  paynwnt  of  any  higher  tonnage 
duties  than  are  applicable  to  vessels  of 
the  U.S.  and  from  the  payment  of  light 
money.  The  authority  to  amend  this 
section  of  the  Customs  Regulations  has 
been  delegated  to  the  Chief,  Regulations 
and  Disclosure  Law  Branch. 

Finding 

On  the  basis  of  the  information 
received  from  the  Department  of  State 
regarding  the  absence  of  discriminatory 
duties  of  tonnage  or  impost  imposed  on 
U.S.  vessels  in  the  ports  of  Luxembourg, 
the  Customs  Service  has  determined 
that  vesaels  of  Luxembourg  are  exempt 
fit»m  the  payment  of  the  special  tonnage 
tax  and  light  money,  effective  January  1. 
1991,  and  that  the  Customs  Regulations 
should  be  amended  acccmlingly. 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements, 
the  Regulatory  Flexibility  Act  and 
Executive  Order  12291 

Because  this  amendment  merely 
implements  a  statutory  requirement  and 
confers  a  benefit  upon  the  public, 
pursuant  to  5  U.S.C.  553(b)(3)(B),  notice 
and  public  procedure  thereon  are 
unnecessary;  further,  for  the  same 
reason,  good  cause  exists  for  dispensing 
with  a  delayed  effective  date  under  5 
U.S.C.  553(d)  (1)  and  (3).  Since  this 
document  is  not  subject  to  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553,  it  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  This 
emiendment  does  not  meet  the  criteria 
for  a  "major  rule"  as  defined  in  E.O. 
12291.  Accordingly,  a  regulatory  impact 
analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regxilations  and 
Disclosure  Law  Branch.  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjecto  in  19  CFR  Part  4 

Customs  duties  and  inspection.  Cargo 
vessels,  Maritime  carriers,  Vessels. 

Amendment  to  the  Regulations 

Accordingly,  part  4  of  the  Customs 
Regulations  (19  CFR  part  4)  is  amended 
as  follows: 


I 


PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  llie  authority  for  part  4  continues  to 
read  as  follows: 

Authocitr  S  U.S.C  301;  19  U&C  64. 1624; 
and  46  U.S.C  App.  3; 

•  *  *  •  * 

9  4.22  also  issued  under  46  U.S.C 
App.  121. 12a  141: 
*        •        •        •        • 

S4.22    [Amanded] 

2.  Section  4.22  is  amended  by  inserting 
"Luxembourg"  in  appropriate 
alphabetical  order. 

Dated:  July  IB.  1901. 
Kathiyn  C  Petenoo, 
Chief.  Regulations  and  Discloeun  Law 
Branch. 

(FR  Doc.  91-17659  Filed  7-25-91;  8:45  am] 
■njjNOcooe  mxna-m 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22  and  »4 

[QEN  Doacet  82-243;  FCC  91-191] 

Servioe  and  Technical  Rules  for 
Government  and  Non-Government 
Rxed  Servioa  Usage  of  the  Frequency 
Bands  932-935  MHz  and  941-944  MHz 

agency:  Federal  Communicationt 

Commission. 

action:  Final  rule 

summary:  This  action  amends  parts  22 
and  94  of  the  Commission's  Rules  to 
limit  the  number  of  applications  a  party 
can  file  in  the  900  MHz  Government/ 
Non-govemment  fixed  service  for  point- 
to-multipoint  channels  in  a  particular 
market  and  also  maintains  existing 
lottery  procedures  for  these  channels. 
The  Third  Report  and  Order  portion  of 
this  document  was  initiated  by  the 
Fourth  Notice  of  Proposed  Rule  Making 
in  this  proceeding  which,  in  turn,  was  in 
response  to  a  petition  for 
reconsideration  filed  by  the  Utilities 
Telecommunications  Council;  the 
Memorandum  Opinion  and  Order 
portion  was  initiated  by  a  petition  for 
reconsideration  filed  by  Mr.  Dennis  C. 
Brown  and  Mr.  Robert  H.  Schwaninger, 
Jr.  The  effect  of  the  Third  Report  and 
Order  is  to  preclude  parties  from  filing 
multiple  applications  for  the  purpose  of 
increasing  their  chances  in  any  lottery 
held  to  select  licensees,  and  the  effect  of 
the  Memorandum  Opinion  and  Order  is 
to  keep  the  lottery  procedure  as 
equitable  as  possible. 
effective  date:  August  30. 19eL 
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FOU  FURTHER  INFORMATION  CONTACT: 

Tom  Mooring  (202)  653-«114. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Third 
Report  and  Order/Memorandum 
Opinion  and  Order  adopted  June  17, 
1991.  and  released  July  16. 1991.  The  full 
text  of  Commission  decisions  are 
available  for  inspection  and  copying 
during  regular  business  hours  in  the  FCC 
Dockets  Branch  {room  239),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
duplication  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1114  21st  Street 
NW,.  Washington,  DC  20036. 

Summary  of  Third  Report  and  Order/ 
Memorandum  Opinion  and  Order 

1.  In  November  1984,  the  Commission 
adopted  a  First  Report  and  Order  in  this 
proceeding  (50  FR  4650;  February  1. 
1985)  that  allocated  the  932-935/941-944 
MHz  bands  for  a  co-primary 
Government  and  Non-government  fixed 
service.  This  item  was  followed  by  a 
February  1989  Second  Report  and  Order 
(54  FR  10326;  March  13. 1989)  that 
designated  the  932-932.5/941/941.5  MHz 
bands  for  point-to-multipoint  use  and  a 
March  1990  Memorandum  Opinion  and 
Order  (55  FR  10461;  March  21. 1990)  that 
clarified  the  frequency  assignment  and 
coordination  procedures  to  be  used.  A 
reconsideration  petition  to  the 
Memorandum  Opinion  and  Order  was 
filed  by  Dennis  C.  Brown  and  Robert  H. 
Schweninger.  Jr.  (Brown  and 
Schweninger). 

2.  In  October  1990,  the  Commission 
adopted  a  Fourth  Notice  of  Proposed 
Rule  Making  (Fourth  Notice.  55  FR 
42736;  October  23. 1990)  that  proposed 
rules  to  limit  the  number  of  applications 
a  party  can  file  for  point-to-multipoint 
channels  in  a  geographic  area. 
Specifically,  the  Commission  proposed 
that  common  carrier  (part  22)  applicants 
be  prohibited  from  identifying  the  same 
base  station  in  multiple  applications  and 
that  private  radio  (part  94)  applicants  be 
limited  to  one  chaiuiel  or  channel  pair 
within  a  25-mile  radius  of  each  master 
station.  The  Commission  also  proposed, 
however,  that  an  applicant  having  a 
legitimate  need  for  more  than  a  single 
point-to-multipoint  channel  or  channel 
pair  in  a  particular  market  should  not  be 
precluded  from  applying  for  multiple 
facilities.  Further,  the  Commission 
stated  that  the  differing  nature  of  point- 
to-multipoint  uses  under  parts  22  and  94 
of  the  Commission's  Rules  requires 
separate  rules  for  each  service. 

3.  Commenting  parties  generally 
agreed  with  the  proposals  in  the  Fourth 
Notice,  but  dome  contended  that  the 


proposed  rules  favored  private  users 
while  other  contended  that  the  proposed 
rules  favored  common  carriers.  Based 
on  a  review  of  the  record  in  this 
proceeding,  the  Commission  adopts  the 
proposed  rules  with  minor  amendment. 
The  Commission  believes  that  the 
legitimate  needs  of  point-to-multipoint 
users  will  exceed  the  number  of 
available  channels  in  many  areas. 
Therefore,  allowing  multiple 
applications  to  be  filed  for  the  same 
point-to-multipoint  requirement  would 
add  to  the  number  of  applications  that 
could  not  be  granted,  would  place  a 
large  administrative  burden  on  the 
Commission,  and  would  result  in 
inefficiencies  and  delayed  service  to  the 
public.  More  importantly,  permitting 
multiple  applications  for  these  chaiuiels 
would  also  unfairly  provide  an 
advantage  to  fee-exempt  entitles  and 
applicants  with  substantial  financial 
resources.  Therefore,  the  Commission 
finds  that  the  filing  of  multiple 
applications  by  applicants  solely  to 
improve  their  chances  of  receiving  a 
channel  in  a  lottery  should  be 
prohibited. 

4.  The  Conunission  also  finds  that  the 
proposed  rules  do  not  generally  favor 
one  group  of  applicants  over  another. 
The  technical  parameters  associated 
with  part  94  operations  are  designed  to 
provide  licensees  with  service  areas  of 
approximately  25  miles,  within  which 
they  can  serve  many  remote  sites.  Part 
22  operations,  on  the  other  hand,  are 
generally  designed  to  serve  a  limited 
number  of  designated  base  stations. 
However,  the  Commission  finds  that  the 
rules  proposed  for  part  94  applicants 
require  some  modification  so  that  the 
proposed  prohibition  of  multiple 
applications  will  not  be  frustrated.  To 
eliminate  part  94  multiple  applications 
that  are  not  adequately  justified  would 
necessitate  review  by  Commission  staff 
of  all  such  applications  prior  to  a  lottery. 
The  Commission  finds  that  such  a 
process  would  complicate  and  delay  the 
lottery  process  in  order  to  provide  a 
limited  number  of  eligible  users 
increased  flexibilities.  Therefore,  during 
the  initial  filing  period,  part  94 
applicants  will  not  be  permitted  to  apply 
for  stations  within  25  miles  of  each 
other.  However,  these  applicants  will  be 
allowed  to  file  for  additional  stations 
during  subsequent  phases  of  licensing 
consistent  with  existing  policies 
governing  the  assignment  of  frequencies. 
5.  Several  conmienters  also  requested 
that  the  Commission  clarify  how  an 
application  for  a  Ucense  under  either 
part  22  or  part  94  will  be  affected  by 
applications/operations  in  other  bands. 
Specifically,  they  asked  whether 


applications  for  point-to-multipoint 
channels  in  the  932-932.5/941-941.5 
MHz  bands  will  be  considered  - 
separately  from  applications  for  the  928/ 
952  MHz  point-to-multipoint  channels, 
and  whether  an  entity  holding  an 
existing  928/952  MHz  license  will  be 
required  to  provide  a  full  justification 
when  applying  for  a  932-932.5/941-941.5 
MHz  station  at  the  time  transmitter  site 
or  in  the  same  area. 

6.  The  Commission  finds  that, 
consistent  with  current  policy, 
applications  in  other  bands  will  be 
taken  into  consideration  when  an 
application  for  the  932-932.5/941-941.5 
MHz  bands  is  processed.  This  does  not 
mean  that  the  Commission  will  not 
consider  and  grant,  if  appropriate,  an 
application  that  is  filed  to  upgrade  an 
existing  operation.  However,  it  is 
important  that  the  appropriate 
justification  for  such  an  application  be 
included. 

7.  Commenters  also  inquired  as  to 
whether  an  applicant  can  apply  under 
both  part  22  and  part  94  for  use  of  point- 
to-multipoint  channels  in  the  same  area 
for  different  communications  needs.  The 
Commission  will  consider  only  those 
applications  for  the  same  type  of 
service,  i.e.,  common  carrier  or  private, 
when  evaluating  whether  an  application 
is  duplicative.  Entities  having 
requirements  for  both  common  carrier 
and  private  systems  will  be  permitted  to 
apply  for  channels  under  both  parts  22 
and  94. 

8.  In  April  1990,  Brown  and 
Schwanin^er  filed  the  reconsideration 
petition  referenced  in  paragraph  1, 
supra.  In  this  filing,  Brown  and 
Schweninger  suggested  that  the 
Commission  should  not  conduct  a 
nationwide  lottery  to  awerd  point-to- 
multipoint  licenses  in  the  932-932.5  MHz 
and  941-941.5  MHz  bands  and  proposed, 
instead,  that  the  Commission  use  a 
computerized  frequency  assignment 
method  that  would  begin  at  a  randomly 
selected  comer  of  the  contiguous  United 
States  and  generate  assignments  to 
satisfy  applications  for  stations  in  each 
geographicel  area.  This  program  also 
would  identify  cases  in  which 
applications  are  mutually  exclusive. 
Brown  and  Schweninger  further 
proposed  that  applicents  not  be 
permitted  to  specify  e  desired  frequency 
end  that  mutual  exclusivity  be  defined 
as  multiple  applications  for  the  same 
site  selected  for  fi^quency  assignment 
by  the  computer  program. 

9.  The  Commission  has  cerefully 
eveluated  Brown  end  Schweninger's 
computer  progrem  to  determine  whether 
it  could  be  of  assistance  in  assigning  the 
932-932.5  and  941-941.5  MHz  bands 


more  efficiently  and  equitab 
not  appear  that  their  prograi 
more  spectrally  efficient  tha 
Conunission's  proposed  met 
making  assignments.  Furthei 
Commissioa  believes  that  Bj 
Schwaninger's  proposal  is  si 
change  from  the  current  assi 
process  and  from  the  metho< 
in  the  Fourth  Notice  that  a  fi 
proceeding,  including  an  adi 
notice  and  comment  period, 
required  before  the  Commisi 
edopt  their  proposal  The  Ct 
believes  that  this  would  unn 
delay  implementation  of  ser 
932/941  MHz  point-to-multii 
frequencies.  TTierefore.  the  ( 
will  assign  point-to-multipol 
as  set  forth  in  the  Memorani 
and  Order  and  is  denying  Bi 
Schwaninger's  petition  for  p 
reconsideration. 

Ordering  Cleuses 

10.  Authority  for  diis  rule : 
contained  In  sections  4{i\,  3C 
303(g).  and  303(r)  of  the  Con 
Act  of  1934,  as  amended,  47 
sections  154(1).  303(c).  303(f), 
303(r). 

11.  Accordingly,  it  is  Orde 
parts  22  and  94  of  the  Comm 
Rules,  47  CFR  parts  22  and  S 
amended  as  specified  in  the 
Changes,  below,  effective  A 
1991.  It  is  Further  Ordered, ' 
petition  for  reconsideration ; 
Dennis  C.  Brown  and  Mr.  Re 
Schweninger.  Jr.  is  Denied. 

12.  //  is  Further  Ordered,  1 
proceeding  is  terminated. 

List  of  Subjects 

47  CFR  Part  22 

Communications  common 
redio. 

47  CFR  Part  94 

Private  operational-fixed  j 
service.  Radio. 

Rule  Changes 

13.  Parts  22  and  94  of  title 
Code  of  Federal  Regulations 
emended  as  follows: 

PART  22— PUBLIC  MOBILE 

14.  The  authority  citetion  i 
continues  to  read: 

Authority:  47  U.S.C  154.  303,  i 
otherwifle  noted. 

15.  Section  22.501  is  amen 
revising  paragraph  (gKl)  int] 
text  to  read  as  follows: 

§22.501    Frequencies. 
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applications  for  point-to-multipoint 
channels  in  the  932-932.5/941-941.5 
MHz  bands  will  be  considered  - 
separately  from  applications  for  the  928/ 
952  MHz  point-to-multipoint  channels, 
and  whether  an  entity  holding  an 
existing  928/952  MHz  license  will  be 
required  to  provide  a  full  justification 
when  applying  for  a  932-932.5/941-941.5 
MHz  station  at  the  time  transmitter  site 
or  in  the  same  area. 

6.  The  Commission  finds  that, 
consistent  with  current  policy, 
applications  in  other  bands  will  be 
taken  into  consideration  when  an 
application  for  the  932-932.5/941-941.5 
MHz  bands  is  processed.  This  does  not 
mean  that  the  Commission  will  not 
consider  and  grant,  if  appropriate,  an 
application  that  is  filed  to  upgrade  an 
existing  operation.  However,  it  is 
important  that  the  appropriate 
justification  for  such  an  application  be 
included. 

7.  Commenters  also  inquired  as  to 
whether  an  applicant  can  apply  under 
both  part  22  and  part  94  for  use  of  point- 
to-multipoint  channels  in  the  same  area 
for  different  communications  needs.  The 
Commission  will  consider  only  those 
applications  for  the  same  type  of 
service,  i.e.,  common  carrier  or  private, 
when  evaluating  whether  an  application 
is  duplicative.  Entities  having 
requirements  for  both  common  carrier 
and  private  systems  will  be  permitted  to 
apply  for  channels  under  both  parts  22 
and  94. 

8.  In  April  1990,  Brown  and 
Schwaninger  filed  the  reconsideration 
petition  referenced  in  paragraph  1, 
supra.  In  this  filing,  Brown  and 
Schwaninger  suggested  that  the 
Commission  should  not  conduct  a 
nationwide  lottery  to  award  point-to- 
multipoint  licenses  in  the  932-932.5  MHz 
and  941-941.5  MHz  bands  and  proposed, 
instead,  that  the  Commission  use  a 
computerized  frequency  assignment 
method  that  would  begin  at  a  randomly 
selected  comer  of  the  contiguous  United 
States  and  generate  assignments  to 
satisfy  applications  for  stations  in  each 
geographical  area.  This  program  also 
would  identify  cases  in  which 
applications  are  mutually  exclusive. 
Brown  and  Schwaninger  further 
proposed  that  applicants  not  be 
permitted  to  specify  a  desired  frequency 
and  that  mutual  exclusivity  be  defined 
as  multiple  applications  for  the  same 
site  selected  for  frequency  assignment 
by  the  computer  program. 

9.  The  Commission  has  carefully 
evaluated  Brown  and  Schwaninger's 
computer  program  to  determine  whether 
it  could  be  of  assistance  in  assigning  the 
932-932.5  and  941-941.5  MHz  bands 


more  efficiently  and  equitably.  It  does 
not  appear  that  their  program  would  be 
more  spectrally  efficient  than  the 
Commission's  proposed  method  of 
making  assignments.  Further,  the 
Commission  believes  that  Brown  and 
Schwaninger's  proposal  is  such  a  major 
change  from  the  cuirent  assignment 
process  and  from  the  method  proposed 
in  the  Fourth  Notice  that  a  full 
proceeding,  including  an  adequate 
notice  and  comment  period,  would  be 
required  before  the  Commission  could 
adopt  their  proposal  The  Commission 
believes  that  this  would  unnecessarily 
delay  implementation  of  service  on  the 
932/941  MHz  point-to-multipoint 
frequencies.  Therefore,  the  Commission 
will  assign  point-to-multipoint  channels 
as  set  forth  in  the  Memorandum  Opinion 
and  Order  and  is  denying  Brown  and 
Schwaninger's  petition  for  partial 
reconsideration. 

Ordering  Clauses 

10.  Authority  for  tiiis  rule  making  is 
contained  In  sections  4{i).  303(c),  303(f). 
303(g),  and  S03(r)  of  the  Communications 
Act  of  1934,  as  amended.  47  U.S.C. 
sections  154(i).  303(c).  303(f),  303(g)  and 
303(r). 

11.  Accordingly,  it  is  Ordered,  That 
parts  22  and  94  of  the  Commission's 
Rules,  47  CFR  parts  22  and  94,  are 
amended  as  specified  in  the  Rule 
Changes,  below,  effective  August  30, 
1991.  //  is  Further  Ordered,  That  the 
petition  for  reconsideration  filed  by  Mr. 
Dennis  C.  Brown  and  Mr.  Robert  R 
Schwaninger,  Jr.  is  Denied. 

12.  //  is  Further  Ordered,  That  this 
proceeding  is  terminated. 

List  of  Subjects 

47  CFR  Part  22 

Communications  common  carriers; 
radio. 

47  CFR  Part  94 

Private  operational-fixed  microwave 
service.  Radio. 

Rule  Changes 

13.  Parts  22  and  94  of  title  47  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  22— PUBLIC  MOBILE  SERVICES 

14.  The  authority  citation  in  part  22 
continues  to  read: 

Authority:  47  U.S.C  154,  303,  unless 
otherwise  noted 

15.  Section  22.501  is  amended  by 
revising  paragraph  (gXl)  introductory 
text  to  read  as  follows: 

S  22.501    Fraquenciea. 


(g)(1)  The  frequencies  listed  in  this 
paragraph  are  available  for  control 
stations  utilized  within  a  multiple 
address  system  that  requires  the  use  of 
at  least  four  simultaneously  operated 
base  stations  operated  on  the  same 
frequency  assignment  These 
frequencies  wiU  be  assigned  only  when 
there  are  four  or  more  control  station,  on 
the  same  frequency  listed  on  the 
application  for  license.  For  purpose  of 
this  four  base  station  limitation,  base 
stations  proposed  to  be  controlled  in  the 
932-932^/941-941.5  MHz  bands  in  any 
multiple  address  control  application 
filed  pursuant  to  this  paragraph  cannot 
be  listed  in.  or  counted  tow6u-ds,  the  four 
base  requirement  of  any  other  pending 
application  for  the  932-932.5/941-941.5 
MHz  bands.  The  frequencies  may  be 
used  in  paired  or  unpaired 
configurations.  When  paired,  the  higher 
frequency  will  be  used  by  the  control/ 
relay  station,  and  the  lower  frequency 
will  be  used  by  the  control  station. 


PART  94— PRIVATE  OPERATIONAL- 
FIXED  MICROWAVE  SERVICE 

16.  The  authority  citation  for  part  94 
continues  to  read: 

Avthority:  Sees.  4.  303. 46  Stat.,  as 
ameaded.  1000. 1082;  47  U.S.C  154.  303. 
unless  Dtiierwise  noted. 

17.  Section  94.15  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 

{94.15    Policy  govtming  the  asaigmn«nt 

***** 

(g)  Except  as  provided  in  paragraph 
(h)  of  this  section.  appUcants  requiring 
multiple  transmit  frequencies  employed 
on  separate  paths  from  a  single  station 
location  will  not  normally  be  authorized 
more  than  four  of  the  transmit 
frequencies  available  in  the  band. 
Further,  master  and  remote  stations 
using  frequencies  hsted  in  i  94.65(a)(1) 
of  this  part  will  not  normally  be 
authorized  more  than  four  (12.5  kHz) 
frequencies  or  frequency  pairs.  During 
the  initial  filing  window  for  the  932- 
932.5/941-941.5  MHz  bands: 

(1)  An  applicant  may  not  apply  for  a 
frequency  or  frequency  pair  within  a  25 
mile  radius  of  any  location  for  which  it 
has  concurrently  applied; 

(2)  Further,  no  party  may  have  an 
ownership  interest,  direct  or  indirect,  in 
two  or  more  pending  applications 
proposing  sites  within  25  miles  of  each 
other. 


as  1  through  7.  and  revising  the  first 
sentence  in  redesignated  footnote  two  to 
read  as  follows: 

SM.73    PowOT Bmltaticna. 

(a)  •  •  • 

*  For  multiple  address  operations,  see 
§94.65(aKl){v).*  •  • 

Federal  Conununications  Conunission. 

William  F.  Catoa. 

Acting  Socretary. 

[FR  Doc.  n-17421  Filed  7-7&-Wi  M&  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  WUdlfe  Service 
50  CFR  Part  17 
RIM  101S-AB52 

Endangered  and  Threatened  Wildlife 
and  Ptanta;  Endangered  Status  for  the 
Plant  Xyrit  Tennesseensts  (Tennessee 
Yeflow-Eyed  Grass) 

AQiNCV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 


IS.  In  i  94.73,  the  table  in  paragraph 
(a)  is  amended  by  removing  footnote 
one.  redestgnatix^  footnotes  2  through  8 


:  The  Servioe  determines  a 
plant.  Xyrit  tennesseensis  (Tennessee 
yellow-eyed  grass),  to  be  an  endangered 
species  under  the  authority  contained  in 
the  Endangered  Species  Act  (Act)  of 
1973,  as  amended.  Xyris  tennesseensis 
is  currently  believed  extant  at  only 
seven  sites — five  in  Tennessee  and  orie 
each  in  Alabama  and  Georgia.  All  sites 
occupy  less  than  an  acre  in  area.  Three 
populations  have  been  lost  and  four  of 
the  remaining  populations  have  declined 
in  recent  years  from  habitat 
modification  associated  with 
agricultural  and  silvicultural  uses,  road 
construction/maintenance,  over- 
collecting  and  succession.  This  action 
will  extend  the  Acf  s  protection  to  Xyris 
tennesseensis. 

EFFECTtve  DATE:  August  28.  1991. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Jackson.  Mississippi.  Field 
Office,  U.S.  Fish  and  WildUfe  Service. 
6578  Dogwood  View  Parkway,  suite  A, 
Jackson,  Mississippi  39213. 
FOR  FURTHER  INFORMATKNI  CONTACT: 
Cary  Norquist  at  the  above  address 
(801/965-4900  Of  FTS  490-4900). 
SUPPLEMENTARY  INFORMATION: 

Background 

Xyrit  tennesseensis,  a  species  of 
yeilow-eyed  grass  in  the  family 
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Xyridaceae.  is  a  perennial  which  ranges 
from  7  to  10  decimeters  (2.3  to  3.3  feet)  in 
height.  Plants  typically  occxir  in  clumps 
where  they  arise  from  fleshy  bulbous 
bases.  Leaves  are  basal,  the  outermost 
scale-like,  the  larger  ones  linear, 
twisted,  deep  green  and  14  to  45 
centimeters  (cm)  (5.5  to  17.7  inches) 
long.  The  inflorescence  consists  of 
brown  conelike  spikes.  1  to  1.5  cm  (0.4  to 
0.8  inch)  in  length,  which  occur  singly  at 
the  tips  of  long  slender  stalks  from  30  to 
70  cm  (12  to  28  inches)  long.  The  flowers, 
which  are  pale  yellow  in  color  and  4.5 
millimeters  (mm)  (0.2  inch)  long,  unfold 
in  the  late  morning  and  wither  by  mid- 
aftemoon.  Fruits  are  thin  walled 
capsules  containing  numerous  seeds  0.5 
to  0.6  mm  (0.02  inch)  in  length.  Flowering 
occurs  from  August  through  September 
(Krai  1978. 1983. 1990). 

Xyris  tennesseensis  superficially 
resembles  X.  torta,  one  of  the  few  xyrids 
with  which  it  is  sympatric.  However.  X. 
torta  differs  in  its  strongly  ribbed  leaves 
and  more  curved  and  ciliate  (rather  than 
lacerate)  lateral  sepals.  Taxonomically. 
Xyris  tennesseensis  is  closest  to  the  X. 
difformis  complex.  In  that  complex,  the 
leaves  are  flatter  than  fanlike,  bases  are 
non-bulbous  and  their  seed  sculpture  is 
different  (Krai  1983. 1990). 

Krai  (1978)  described  X.  tennesseensis 
during  the  course  of  a  study  on 
Xyridaceae,  based  on  an  examination  of 
a  1945  specimen  (identified  as  Xyris 
caroliniana)  from  Lewis  County, 
Tennessee,  and  more  recent  collections 
from  that  County  and  northwest 
Georgia.  Extensive  surveys  were 
conducted  for  this  species  during  the 
1988  and  1989  field  seasons  (Krai  1990). 
Three  of  the  original  sites  no  longer 
supported  populations  of  this  Xyris  and 
only  one  new  population  was  located. 
Currently,  only  seven  populations  are 
known  to  be  extant,  consisting  of  five 
sites  in  Lewis  County.  Tennessee,  and 
one  site  each  in  Bartow  County, 
Georgia,  and  Franklin  County,  Alabama. 
These  isolated  remnants  are  located 
over  three  different  physiographic 
provinces,  the  Cumberland  Plateau  of 
Alabama,  the  Western  Highland  Rim  of 
Tennessee  and  the  Valley  and  Ridge 
Province  of  Georgia  (Krai  1990). 

Xyris  tennesseensis  occurs  in  seep- 
slopes,  springy  meadows  or  on  the 
banks  of  gravelly  shallows  of  small 
streams.  As  with  all  Xyris.  the  habitat  is 
open  or  thinly  wooded  and  the  soils  are 
moist  to  wet  year-round.  However,  this 
species  differs  from  other  Aym  in  being 
found  in  areas  where  calcareous  rocks 
are  at  or  near  the  soil  surface.  Thus,  its 
soils  are  circumneutral  to  basic  instead 
of  acidic.  Common  associates  include 
ferns  and  fern  allies  such  as  Osmunda, 


Thelypteris  palustris  and  Lycopodium 
appressum;  grasses  such  as  Leersia 
oryzoides,  Panicum  and  Andropogon; 
and  sedges  such  as  Scirpus  atrovirens, 
Eleocharis,  Cyperus,  Rbynchospora 
caduca  and  R.  capitellata.  /uncus  is 
common  with/,  brachycephalus  being  a 
constant  associate.  Dominant  dicots  are 
Phlox  glabenima,  Lysimachia 
lanceolata.  Solidago  patula.  Rudbeckia 
fulgida  umbrosa.  Eupatorim  perfoliatum 
and  Pamassia  grandiflora  (in 
Tennessee).  Woody  vegetation  on  the 
border  of  seeps  or  along  streambanks 
include  Alnus,  Salix,  Sambucus.  Comus, 
and  Cephalanthus.  The  surrounding 
forest  consist  of  upland  species  common 
to  the  oak-hickory,  oak-pine  or  oak- 
juniper  type  (Krai  1983, 1990). 

Population  size  ranges  from  a  few 
dozen  plants  at  one  site  to  thousands  of 
individuals  at  two  sites.  Most  sites 
support  populations  of  a  few  hundred 
plants  and  each  site  occupies  less  than 
an  acre  in  area.  Most  populations  are 
located  on  private  land;  however,  plants 
extend  onto  State  maintained  highway 
right-of-way  in  Alabama  and  onto 
National  Park  Service  land  (Natchez 
Trace  Parkway)  in  Lewis  County. 
Tennessee. 

Of  10  historically  known  populations, 
3  populations  have  been  lost  and  4  of 
the  remaining  are  declining  from  threats 
associated  with  highway  construction/ 
right-of-way  maintenance;  modification 
or  destruction  of  habitat  for  agricultural 
usage;  over-collecting;  or  the 
encroachment  of  woody  plants. 

Federal  actions  involving  Xyris 
tennesseensis  began  with  the  December 
15. 1980.  publication  of  a  notice  of 
review  for  native  plants  in  the  Federal 
Register  (45  FR  82480).  Xyris 
tennesseensis  was  included  in  this 
notice  as  a  category  1  species.  Category 
1  comprises  taxa  for  which  the  Service 
presently  has  sufficient  biological 
information  to  support  their  being 
proposed  to  be  listed  as  endangered  or 
threatened  species.  On  November  28. 
1983.  the  Service  published  a 
supplement  to  the  notice  of  review  for 
native  plants  in  the  Federal  Register  (48 
FR  53640);  the  plant  notice  was  again 
revised  on  September  27, 1985  (50  FR 
39526)  and  on  February  21. 1990  (55  FR 
6184).  Xyris  tennesseensis  was  included 
as  a  category  2  species  in  the  1983 
supplement  and  the  revised  notices. 
Category  2  species  are  those  for  which 
listing  as  endangered  or  threatened 
species  may  be  warranted  but  for  which 
substantial  data  on  biological 
vuhierability  and  threats  are  not 
currently  known  or  on  file  to  support  a 
proposed  rule.  The  Service  contracted  a 
status  survey  for  this  species  in  1988. 


Field  surveys  were  conducted  during 
1988  and  1989.  A  final  report  was 
received  and  approved  by  the  Service  in 
the  spring  of  1990.  This  report  (Krai 
1990)  and  other  information  support  the 
listing.  The  data  demonstrate  a  limited 
distribution  and  continuing  threats  to 
the  species.  On  February  15. 1991,  the 
Service  published  a  proposal  (56  FR 
6341)  to  list  Xyris  tennesseensis  as  an 
endangered  species. 

Summary  of  Comments  and 
Recommendations 

In  the  February  15, 1991,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  Federal  and 
State  agencies,  county  governments, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices,  inviting  public  comment,  were 
published  in  the  Daily  Tribune  News, 
Cartersville,  Georgia,  on  February  28. 
1991;  the  Lewis  County  Herald, 
Hohenwald,  Tennessee,  on  February  28. 
1991;  and  the  Franklin  County  Times, 
Russellville,  Alabama,  on  March  3, 1991. 

Two  comments  were  received, 
including  one  from  a  Federal  agency 
(Tennessee  Valley  Authority)  and  one 
from  an  individual.  Both  were  in  support 
of  the  proposal. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Xyris  tennesseensis  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Xyris  tennesseensis  Krai  (Tennessee 
yellow-eyed  grass)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Xyris 
tennesseensis  has  been  and  continues  to 
be  threatened  by  the  destruction  or 
adverse  modification  of  its  habitat.  In 
surveying  potential  habitat  for 
additional  populations,  Krai  (1990)  noted 
that  similar  habitat  had  been  impacted 
or  lost  due  to  agricultural  or  silvicultural 
practices.  Many  of  the  larger  stream 
bottoms,  which  were  once  seep 
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Field  surveys  were  conducted  during 
1988  and  1989.  A  final  report  was 
received  and  approved  by  the  Service  in 
the  spring  of  1990.  This  report  (Krai 
1990)  and  other  information  support  the 
listing.  The  data  demonstrate  a  limited 
distribution  and  continuing  threats  to 
the  species.  On  February  15, 1991,  the 
Service  published  a  proposal  (56  FR 
6341)  to  list  Xyris  tennesseensis  as  an 
endangered  species. 

Summary  of  Comments  and 
Recommendations 

In  the  February  15. 1991,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  Federal  and 
State  agencies,  county  governments, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices,  inviting  public  comment,  were 
published  in  the  Daily  Tribune  News, 
Cartersville.  Georgia,  on  February  28. 
1991;  the  Lewis  County  Herald, 
Hohenwald.  Tennessee,  on  February  28. 
1991;  and  the  Franklin  County  Times. 
Russellville.  Alabama,  on  March  3. 1991. 

Two  comments  were  received, 
including  one  from  a  Federal  agency 
(Tennessee  Valley  Authority)  and  one 
from  an  individual.  Both  were  in  support 
of  the  proposal. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Xyris  tennesseensis  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(l]. 
These  factors  and  their  application  to 
Xyris  tennesseensis  Krai  (Tennessee 
yellow-eyed  grass)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Xyris 
tennesseensis  has  been  and  continues  to 
be  threatened  by  the  destruction  or 
adverse  modification  of  its  habitat.  In 
surveying  potential  habitat  for 
additional  populations,  Krai  (1990)  noted 
that  similar  habitat  had  been  impacted 
or  lost  due  to  agricultural  or  silvicultural 
practices.  Many  of  the  larger  stream 
bottoms,  which  were  once  seep 


meadows  and  springs,  have  been 
dammed  for  ponds,  drained  and 
converted  to  pastiire  or  row-crops,  or 
developed  for  housing.  A  site  in  Gordon 
County.  Georgia,  that  once  supported  a 
population  of  this  Xyris  is  now  a 
soybean  field  (Krai  1990).  Other  areas 
surveyed  had  been  adversely  affected 
by  timber  operations.  As  discussed  in 
the  "Background"  section  of  this  rule, 
this  Xyris  is  dependent  on  small,  clean, 
spring-fed  headwater  streams  or 
associated  seeps.  Timbering  upslope 
leads  to  increased  erosion,  deposition 
into  the  seeps  and  water  quality 
degradation  of  the  watershed  (Krai 
1990).  Heavy  equipment,  in  association 
with  logging,  would  damage  individual 
plants  and  drain  the  habitat  if  operated 
directly  in  the  seeps. 

Habitat  for  the  Alabama  population 
has  been  disturbed  by  timbering  and 
gravel  quarrying  (for  use  in  the  adjacent 
highway).  Since  1982,  the  number  of 
plants  at  this  site  have  significantly 
declined  (from  lOO's  to  less  than  100) 
due  to  these  distiu-bances  and  the  use  of 
herbicides  in  right-of-way  maintenance. 
Highway  construction  caused  the 
destruction  of  a  second  population  in 
Georgia  (Bartow  County).  Three  other 
populations  are  located  near  roads  and 
are  potentially  threatened  by  road 
improvement  measures. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  This  species  is  not  known  to 
be  in  commercial  trade.  Over-collecting 
(presumably  for  scientific  purposes)  has 
resulted  in  a  significant  decline  for  one 
population  in  Tennessee  (Krai  1990). 

C.  Disease  orpredation.  None 
apparent. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  This  Xyris  is 
considered  endangered  in  all  the  States 
where  it  occurs;  however,  it  is  currently 
afforded  legal  protection  in  only  one 
State  (Tennessee).  Tennessee  legislation 
(Rare  Plant  Protection  and  Conservation 
Act  of  1985)  prohibits  taking  without  the 
permission  of  the  landowner  and 
regulates  commercial  sale  and  export. 
Plants  which  are  listed,  or  proposed  for 
listing  in  Georgia,  automatically  come 
under  the  protection  provided  by  the 
Wildfiower  Preservation  Act  of  1973  (T. 
Patrick,  Georgia  Heritage  Program,  pers. 
comm.,  1990).  This  legislation  prohibits 
taking  of  plants  from  public  lands 
(without  a  permit)  and  regulates  the  sale 
and  transport  of  plants  within  the  State. 
Neither  of  these  statutes  provide 
protection  against  habitat  destruction, 
which  is  the  principal  threat.  The 
Tennessee  Department  of  Conservation 
and  Tennessee  Nature  Conservancy 
have  several  voluntary  protection 
agreements  with  landowners.  These 


agreements,  while  very  useful  in 
protecting  the  plants,  have  no  legal 
authority.  The  Act  would  strengthen 
existing  protection,  provide  additional 
protection  and  encourage  active 
management  for  Xyris  tennesseensis 
(see  "Available  Conservation 
Measures"). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  This 
species  is  vulnerable  due  to  the  small 
number  of  populations,  the  limited 
amount  of  area  each  population 
occupies  and  its  specialized  habitat 
requirements  (see  "Background" 
section).  Xyris  tennesseensis  occurs  in 
habitat  which  is  "open"  and  is 
vulnerable  to  overcrowding  and  shade 
associated  with  woody  plant 
encroachment.  Furthermore,  open  wet 
areas  are  essential  for  successful 
germination  (Krai  1988).  In  Lewis 
County,  Tennessee,  one  population  has 
been  lost  and  a  second  is  declining  from 
the  increased  competition  with 
succession  (Krai  1990).  While  succession 
is  a  slow  and  natural  process,  it  poses  a 
threat  to  this  species  due  to  the  small 
number  of  populations  and  limited 
amount  of  suitable  habitat  remaining. 
Proper  management  planning  is  needed 
to  address  this  aspect  of  the  species' 
biology. 

This  species  is  vulnerable  to  diversion 
of  seep  or  ground  water.  Krai  (1990) 
noted  that  water  tables  are  dropping 
throughout  the  area,  resulting  in  the  loss 
of  many  of  the  seeps  and  springheads. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Xyris 
tennesseensis  as  endangered.  Only 
seven  populations  remain  (each 
occupies  less  than  an  acre  of  area,  four 
have  declined,  and  all  are  in  need  of 
long-term  management;  thus,  a 
classification  of  endangered  is 
appropriate.  An  endangered  species,  as 
defined  by  the  Act.  is  threatened  with 
extinction  throughout  all  or  a  significant 
portion  of  its  range.  Critical  habitat  is 
not  being  designated  for  reasons 
discussed  in  the  following  section. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determine  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  this  species.  As 
discussed  under  Factor  B  in  the 
Summary  of  Factors  Affecting  the 


Species,  Xyris  tennesseensis  has  been 
impacted  by  over-collecting  and 
pubhcity  surrounding  its  listing  could 
exacerbate  the  threat  of  taking.  Taking 
is  an  activity  difficult  to  enforce  against 
and  only  regulated  by  the  Act  with 
respect  to  plants  in  cases  of  (1)  removal 
and  reduction  to  possession  of 
endangered  plants  from  lands  under 
Federal  jurisdiction,  or  their  malicious 
damage  or  destruction  on  such  lands; 
and  (2)  removal,  cutting,  digging  up,  or 
damaging  or  destroying  in  knowing 
violation  of  any  State  law  or  regulation, 
including  State  criminal  trespass  law. 
Publication  of  critical  habitat 
descriptions  and  maps  would  make 
Xyris  tennesseensis  more  vulnerable 
and  increase  enforcement  problems.  All 
involved  parties,  including  State  and 
Federal  agencies  and  principal 
landowners,  have  been  nofified  of  the 
location  and  importance  of  protecting 
this  species'  habitat.  Protection  of  this 
species'  habitat  will  be  addressed 
through  the  recovery  process  and 
through  the  Section  7  jeopardy  standard. 
Therefore,  it  would  not  now  be  prudent 
to  determine  critical  habitat  for  Xyris 
tennesseensis. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  hsted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
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responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

A  portion  of  one  population  extends 
onto  National  Park  Service  (NPS)  land, 
the  Tennessee  Department  of 
Conservation  has  an  agreement  with 
NPS  to  protect  this  population.  The 
Environmental  Protection  Agency  will 
consider  this  species  relative  to 
pesticide  (herbicide)  registration.  The 
Federal  Highway  Administration  will 
consider  this  species  in  relation  to  those 
highway  maintenance  projects  which 
are  federally  funded.  Currently,  no 
activities  to  be  authorized,  funded,  or 
carried  out  by  Federal  agencies  that 
would  affect  Xyris  tennesseensis  are 
anticipated. 

The  act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62, 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  will 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  Untied  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
endangered  plants,  the  1988 
amendments  (Pub.  L.  100-478)  to  the  Act 
prohibit  the  maticious  damage  or 
destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up.  or 
damaging  or  destrojpng  of  endangered 
plants  in  knowing  violation  of  any  state 
law  or  regulation,  including  State 


criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.82  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  Office  of 
Management  Authority.  U.S.  Fish  and 
Wildlife  Service,  4401  N.  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  (703/ 
358-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

PART  17-{AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S  C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  {  17.12(h)  by  adding  in 
alphabetical  order  the  family 
Xyridaceae,  end  the  following  entry  to 
the  List  of  Endangered  and  Threatened 
Plants: 
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Dated:  June  26. 1991. 
Richard  N.  Smith. 

Acting  Director.  Fisli  and  Wildlife  Service. 
[FR  Doc  91-17759  Filed  7-.2S-81;  8:45  am] 
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14  CFR  Part  71 
[Airspace  Docket  No.  91-ASO- 

Proposed  Establishment  ol 
Area,  Port  Gibson,  MS 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Correction  to  notice 
rulemaking. 

summary:  Airspace  Docket 
ASO-14  was  erroneously  as 
the  subject  notice  of  propose 
rulemaking  published  in  the 
Register  on  July  8, 1991,  Voli 
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1991. 

Don  Cass, 

Acting  Manager.  Air  Traffic  Div 
Region. 
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BILUNQ  CODE  4aiO-1S-M 

14  CFR  Part  71 

[Airspace  Docket  No.  91-ANM- 

Proposed  Establishment  of 
Area;  Sun  River,  OR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  i 

summary:  This  notice  propo: 
establish  a  transition  area  to 
controlled  airspace  for  the  n( 
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visual  flight  rules  (VFR)  cone 
those  operating  under  instnu 
rules  (IFR).  The  area  would  \ 
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The  primary  author  of  this  final  rule  is 
Gary  Norquist  (see  ADDRESSES  section) 
601/965-4900  or  FTS  490-490a 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

PART  17-{AMENDED1 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500;  unless  otherwise  noted 

2.  Amend  S  17.12(h)  by  adding  in 
alphabetical  order  the  family 
Xyhdaceae,  and  the  following  entry  to 
the  List  of  Endangered  and  Threatened 
Plants: 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tt>e 
proposed  Issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  91-ASO-17] 

Proposed  Establishment  of  Transition 
Area,  Port  Gibson,  MS 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Correction  to  notice  of  proposed 
rulemaking. 

summary:  Airspace  Docket  No.  91- 
ASO-14  was  erroneously  assigned  to 
the  subject  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  July  8. 1991,  Volume  56,  page 
30883.  The  correct  Airspace  Docket  No. 
for  the  Proposed  Establishment  of  the 
Port  Gibson,  MS,  Transition  Area  is  91- 
hSO-\7. 

Issued  in  East  Point.  Georgia,  on  July  17, 
1991. 

Don  Cass, 

Acting  Manager,  Air  Traffic  Div.,  Southern 
Region. 

(FR  Doc.  91-17772  Filed  7-25-91;  8:45  am] 

MLUNQ  CODE  4910-1S-M 

14  CFR  Part  71 

[Airspace  Docket  No.  S1-ANM-10] 

Proposed  Establistiment  of  Transition 
Area;  Sun  River,  OR 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  a  transition  area  to  provide 
controlled  airspace  for  the  new  VHF 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME) 
approach  to  the  Sun  River  Airport.  Sun 
River.  Oregon.  The  transition  area 
would  segregate  aircraft  operating  in 
visual  flight  rules  (VFR)  conditions  from 
those  operating  under  instrument  flight 
rules  (IFTl).  The  area  would  be  depicted 


on  aeronautical  charts  to  provide 
references  for  pilots. 
dates:  Comments  must  be  received  on 
or  before  September  3, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Docket  No.  91-ANM-lO, 
1601  Lind  Avenue.  SW.,  Renton,  WA 
98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  L.  Brown,  ANM-535,  Federal 
Aviation  Administration,  Docket  No.  91- 
ANM-10, 1601  Lind  Avenue  SW., 
Renton.  WA  98055-4056,  telephone:  (206) 
227-2535. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to    ' 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  91-ANM-lO."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  proposes  an  amendment  to 
9  71.181  of  part  71  of  the  Federal 
Aviiation  Regulations  (14  CFR  part  71)  to 
provide  controlled  airspace  for 
instrument  flight  rules  procedures  for  the 
new  VOR/DME  approach  to  the  Sun 
River  Airport.  The  intent  is  to  segregate 
aircraft  operating  in  visual  flight  rules 
conditions  from  those  operating  under 
instrument  flight  rules.  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts  so  that  pilots  may  circumnavigate 
the  area  or  comply  with  instrument 
flight  rules  procedures.  Section  71.181  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4, 
1990.      . 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
80  minimal.  Since  this  is  a  routine  matter 
that  will  only  a^ect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  134a(a),  1354(a),  1510; 
Executive  Order  10654;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69. 

§71.181    [AnwfKted] 

2.  Section  71.181  is  amended  as 
follows: 

Sun  River.  Oregon  [New).  That  airspace 
extending  upward  from  700  feet  above 
the  surface  within  a  7-inile  radius  of  the 
Sun  River,  OR  Airport  (lat  43°52'30"  N., 
Long.  121°27'08"  W.).  and  within  4  mile* 
each  side  of  the  Redmond.  OR  VORTAC 
(lat.  44*15'11-  N.,  long.  12118-09"  W.) 
l»r  radial  extending  from  the  7-mile 
radius  to  10  miles  north  of  the  Sun  River 
Airport 

Issued  in  Seattle.  Washington,  on  lune  28. 
1991. 

Helen  M.  Parka, 

Assistant  Manager,  Air  Traffic  Division. 
[FR  Doc  91-17773  Filed  7-25-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 

(OPTS-400057;  FRL-3928-4] 

Sulfuric  AckJ;  Toxic  Chemical  Release 
Reporting;  Comnuinlty  Right-To-Know 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTiOM:  Proposed  rule. 


summary:  EPA  is  granting  a  petition  to 
modify  the  listing  for  sulfuric  add  on  Uie 
list  of  toxic  chemicals  subject  to  section 
313  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1988 
(EPCRA).  Specifically,  EPA  is  proposing 
to  delete  nonaerosol  forms  of  sulfuric 
acid  from  the  list  of  toxic  chemicals 
subject  to  section  313.  The  proposal  to 
delete  non-aerosol  forms  of  sulfuric  acid 
is  based  on  EPA's  review  of  the 
available  data  on  health  and 
environmental  effects  of  sulfuric  acid. 
EPA  has  concluded  that  these  forms  of 
sulfuric  acid  cannot  reasonably  be 
anticipated  to  cause  adverse  effects  to 


himian  health  or  the  environment  under 
normal  exposure  scenarios. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  24. 
1991. 

ADDRESSES:  Written  comments  must  be 
submitted  in  triplicate  to:  OTS  Docket 
Clerk.  TSCA  Public  Docket  Office  (TS- 
793),  Environmental  Protection  Agency. 
Rm.  NE-G004,  401  M  St,  SW.. 
Washington,  DC  20460.  Attention: 
Docket  Control  Number  OPTS-400057. 
TOR  FURTHER  INTORMATION  CONTACT: 

Maria  J.  Doa,  Petitions  Coordinator. 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline. 
Environmental  Protection  Agency,  Mail 
Stop  OS-120.  401  M  St..  SW.. 
Washington.  DC  20480,  Toll  free:  800- 
535-0202.  Toll  number  703-920-9877. 

SUPPLEMENTARY  INFORMATION: 

I.  Introductioii 


A.  Statutory  Authority 

This  proposal  is  issued  under  sections 
313(d)  and  (e)(1)  of  the  Emergency 
Planning  and  Conununity  Right-to-Know 
Act  of  1986  (Pub.  L  99-499).  EPCRA  is 
also  referred  to  as  title  III  of  the 
Superfund  Amendments  and 
Reauthorizadon  Act  of  1986. 

B.  Background 

Section  313  of  EPCRA  reqirires  certain 
facilities  manufacturing,  processing  or 
otherwise  using  toxic  chemicals  to 
report  their  environmental  releases  of 
such  chemicals  annually.  Beginning  with 
the  1991  reporting  year,  such  facihties 
also  must  report  pollution  prevention 
and  recycling  data  for  such  chemicals, 
pursuant  to  section  7  of  the  Pollution 
Prevention  Act  (section  8607  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  Pub.  L  101-508).  Section  313 
establishes  an  initial  list  of  toxic 
chemicals  that  is  comprised  of  more 
than  300  chemicals  and  20  chemical 
categories.  Any  person  may  petition 
EPA  to  add  chemicals  to  or  delete 
chemicals  from  the  list. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Register  of  February  4, 1987  (52  FR  3479). 
to  provide  guidance  regarding  the 
recommended  content  and  format  for 
submitting  petitions.  EPA  must  respond 
to  petitions  within  180  days  either  by 
initiating  a  rulemaking  or  by  publishing 
an  explanation  of  why  the  petition  is 
denied  On  May  23. 1991  (56  FR  23703). 
EPA  published  guidance  regarding  the 
recommended  content  of  petitions  to 
delete  individual  memtjers  of  the  section 
313  metal  compound  categories. 


n.  Description  of  Petidon 

On  December  24. 1990.  EPA  received  a 
petition  from  the  Environmental  Policy 
Center  on  behalf  of  American  Cyanamid 
to  qualify  the  listing  of  sulfuric  acid  by 
requiring  release  reporting  only  for 
sulfuric  acid  aerosols  and  deleting  other 
forms  of  sulfuric  acid  from  the  list  of 
chemicals  under  section  313.  At  die 
request  of  the  submitter,  the  statutory 
timeframe  for  response  was  suspended 
for  21  days.  The  present  statutory 
deadline  for  EPA's  response  is  July  13. 
1991.  American  Cyanamid  maintains 
that  non-aerosol  forms  of  sulfuric  acid 
do  not  meet  the  statutory  criteria  for 
acute,  chronic  or  environmental  effects 
under  normal  exposure  scenarios.  For 
the  purposes  of  this  proposal.  EPA 
considers  the  term  aerosol  to  cover  any 
generation  of  airborne  sulfiu"ic  acid, 
whether  in  the  form  of  aerosols 
(including  mists,  vapors,  gas.  or  fog)  and 
without  regard  to  particle  size. 

m.  EPA's  Technical  Review  of  Sulfuric 
Acid 

The  technical  review  of  the  petition  to 
delete  sulfuric  acid  includes  an  analysis^ 
of  the  chemistry,  health  and 
environmental  effects,  production  and 
use,  environmental  release,  and 
exposure  hazards  known  for  the 
substance. 

A.  Chemistry 

Sulfuric  acid  is  a  clear,  colorless, 
odoriess,  oily  liquid.  In  addition  to  being 
a  strong  acid,  sulfuric  acid  is  a  strong 
oxidizing  agent  and  therefore  exti-emely 
corrosive.  Sulfuric  acid  is  very  reactive 
with  a  variety  of  organic  compounds.  It 
is  known  to  be  flammable  on  contact 
with  various  oi^nic  materials  such  as 
chlorates,  carbides,  fulminates  and 
picrates.  Contact  of  sulfuric  acid  wiUi 
metals  can  bie  explosive  and  produces 
sulfur  dioxide  and  hydrogen  gas. 
Sulfuric  acid  has  a  strong  affinity  for 
water,  and  will  absti-act  it  from  air  and 
organic  materials  wiUi  evolution  of  heat 

The  method  of  manufacture  is  known 
as  the  contact  process.  This  method 
essentially  involves  combustion  of 
elemental  sulfur,  yielding  sulfur  dioxide; 
which  is  catalytically  converted  to 
sulfur  bioxide.  Reaction  of  the  latter 
substance  with  water  provides  sulfuric 
acid  wiUi  evolution  of  heat. 

B.  Toxicological  Evaluation 

Information  on  the  health  and 
environmental  effects  of  sulfuric  acid 
was  obtained  from  the  following 
sources:  a  1984  EPA  document  entitled 
HealUi  Effects  Assessment  for  Sulfuric 
Acid,  a  1989  EPA  document  entitled  i4n 
Acid  Aerosols  Issue  Paper  Health 


Effects  and  Aerometrics,  a  1£ 
document  entitied  Drinking  I 
Criteria  Document  for  Sulfatt 
found  in  the  hterature,  and  st 
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attempts  or  accidental  ingest 
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Although  toxicity  in  these  cai 
severe,  exposures  of  this  typ( 
occur  during  normal  use  of  si 

2.  Chronic  toxicity.  Limited 
long-term  human  exposiu-e  to 
acid  with  respect  to  occupati 
settings  are  available.  Recent 
suggest  that  sulfuric  acid  aen 
levels  as  low  as  0.02  to  0.04  n 
cause  significant  effects  on  h 
in  humans.  Effects  noted  incl 
increased  risk  of  chronic  broi 
smokers  and  reduced  trachec 
clearance  rate.  Other  studies 
that  sulfuric  acid  at  concentr 
low  as  0.04  mg/m*may  act 
synergistically  with  copoUutt 
ozone,  NOt.  and  metal  partic 
causing  decreased  pulmonan 
capacity  and  bronchial  hypei 
These  effects  are  presumably 
attributable  to  the  acidic  and 
properties  of  sulfuric  acid,  an 
therefore  pH  and  concentrati 
dependent.  It  should  be  note< 
ambient  atmospheric  concen 
sulfuric  acid  are  typically  IOC 
fold  lower  than  concentratioi 
have  significant  adverse  effei 

The  health  effects  of  mixtu 
sulfuric  acid  in  aerosols  is  an 
toxicology  which,  to  date,  ha 
thoroughly  explored.  Howevt 
environmental  add  aerosol  n 
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epidemiological  studies  and  1 
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n.  Description  of  Petitioo 

On  December  24. 1990,  EPA  received  a 
petition  from  the  Environmental  Policy 
Center  on  behalf  of  American  Cyanamid 
to  qualify  the  listing  of  sulfuric  acid  by 
requiring  release  reporting  only  for 
sulfuric  acid  aerosols  and  deleting  other 
forms  of  sulfuric  acid  from  the  list  of 
chemicals  under  section  313.  At  the 
request  of  the  submitter,  the  statutory 
timeframe  for  response  was  suspended 
for  21  days.  The  present  statutory 
deadline  for  EPA's  response  is  July  13. 
1991.  American  Cyanamid  maintains 
that  non-aerosol  forms  of  sulfuric  acid 
do  not  meet  the  statutory  criteria  for 
acute,  chronic  or  environmental  effects 
under  normal  exposure  scenarios.  For 
the  purposes  of  this  proposal,  EPA 
considers  the  term  aerosol  to  cover  any 
generation  of  airborne  sulfuric  acid, 
whether  in  the  form  of  aerosols 
(including  mists,  vapors,  gas,  or  fog)  and 
without  regard  to  particle  size. 

m.  EPA's  Technical  Review  of  Sulfuric 
Add 

The  technical  review  of  the  petition  to 
delete  sulfuric  acid  includes  an  analysis^ - 
of  the  chemistry,  health  and 
environmental  effects,  production  and 
use,  environmental  release,  and 
exposure  hazards  known  for  the 
substance. 

A.  Chemistry 

Sulfuric  acid  is  a  clear,  colorless, 
odorless,  oily  liquid.  In  addition  to  being 
a  strong  acid,  sulfuric  acid  is  a  strong 
oxidizing  agent  and  therefore  extremely 
corrosive.  Sulfuric  acid  is  very  reactive 
with  a  variety  of  organic  compounds.  It 
is  known  to  be  flammable  on  contact 
with  various  oi;ganic  materials  such  as 
chlorates,  carbides,  fulminates  and 
picrates.  Contact  of  sulfuric  acid  with 
metals  can  be  explosive  and  produces 
sulfur  dioxide  and  hydrogen  gas. 
Sulfuric  acid  has  a  strong  affinity  for 
water,  and  will  abstract  it  from  air  and 
organic  materials  with  evolution  of  heaL 

The  method  of  manufacture  is  known 
as  the  contact  process.  This  method 
essentially  involves  combustion  of 
elemental  sulfur,  yielding  sulfur  dioxide; 
which  is  catalytically  converted  to 
sulfur  trioxide.  Reaction  of  the  latter 
substance  with  water  provides  sulfuric 
acid  with  evolution  of  heat. 

B.  Toxicological  Evaluation 

Information  on  the  health  and 
environmental  effects  of  sulfuric  acid 
was  obtained  from  the  following 
sources:  a  1984  EPA  document  entitled 
Health  Effects  Assessment  for  Sulfuric 
Acid,  a  1989  EPA  document  entitled  An 
Acid  Aerosols  Issue  Paper;  Heaitb 


Effects  and  Aerometrics.  a  1967  EPA 
document  entitled  Drinking  Water 
Criteria  Document  for  Sulfate,  studies 
found  in  the  hterature,  and  studies 
submitted  by  the  petitioner. 

Toxicological  data  on  sulfuric  acid 
were  reviewed  for  evidence  indicating 
acute  and  chronic  toxicity, 
carcinogenicity,  mutagenicity, 
reproductive  toxicity,  developmental 
toxicity,  and  environmental  effects. 

1.  Acute  toxicity.  Sulfuric  acid  is  a 
strongly  acidic,  corrosive  substance,  and 
is  acutely  toxic  to  all  human  tissue.  The 
extent  of  tissue  damage  is  dependent 
upon  concentration  and  duration  of 
exposure,  and  can  range  from  a  mild, 
transient  irritation,  to  corrosion, 
chemical  bum,  and,  in  extreme  and 
isolated  cases,  death.  In  10  percent 
concentration,  mild  comeai  injury  was 
produced  in  rabbits;  while  a  1  percent 
solution  failed  to  produce  permanent 
ocular  damage  in  rabbits,  and  was  only 
slightly  to  non-irritating  upon  dermal 
exposure  after  48  hours. 

Reported  cases  of  toxicity  from 
ingested  sulfuric  acid  were  of  an 
unusual  origin,  from  either  suicide 
attempts  or  accidental  ingestion  of 
sulfuric  acid-containing  products. 
Although  toxicity  in  these  cases  is  often 
severe,  exposures  of  this  type  do  not 
occur  during  normal  use  of  sulfuric  acid. 

2.  Chronic  toxicity.  Limited  data  on 
long-term  human  exposiue  to  sulfuric 
acid  with  respect  to  occupational 
settings  are  available.  Recent  studies 
suggest  that  sulfuric  acid  aerosols  at 
levels  as  low  as  0.02  to  0.04  mg/m'may 
cause  significant  effects  on  lung  function 
in  humans.  Effects  noted  include 
increased  risk  of  chronic  bronchitis  In 
smokers  and  reduced  tracheobronchial 
clearance  rate.  Other  studies  suggest 
that  sulfuric  acid  at  concentrations  as 
low  as  0.04  mg/m*  may  act 
synergisticatly  with  copollutants  such  as 
ozone,  NOt,  and  metal  particulates  in 
causing  decreased  pulmonary  diffusing 
capacity  and  bronchial  hypersensitivity. 
These  effects  are  presumably 
attributable  to  the  acidic  and  oxidative 
properties  of  sulfuric  acid,  and  are 
therefore  pH  and  concentration 
dependent.  It  should  be  noted  that 
ambient  atmospheric  concentrations  of 
sulfuric  acid  are  typically  100  to  1,000- 
fold  lower  than  concentrations  known  to 
have  significant  adverse  effects. 

The  health  effects  of  mixtures  of 
sulfuric  acid  in  aerosols  is  an  area  of 
toxicology  which,  to  date,  has  not  been 
thoroughly  explored.  However, 
environmental  add  aerosol  mixtures 
have  been  die  subject  of  many 
epidemiological  studies  and  have  been 
implicated  in  causing  and  exacerbating 
a  variety  of  respiritory  ailments. 


EPA  has  recently  proposed  to  set  a 
maximum  contaminant  level  goal 
(MCLG)  of  400  to  500  mg/liter  of  sulfate 
ions  in  drinking  water  (40  CFR  part  141). 
The  only  adverse  effects  noted  from 
exposure  to  higher  levels  (630  to  1,150 
mg/liter]  of  sulfate  are  diarrhea  and 
dehydration:  infants  being  more 
sensitive  than  adults. 

3.  Carcinogenicity.  Several 
epidemiological  studies  have  suggested 
an  association  between  occupational 
exposure  to  sulfuric  and  aerosols  and 
respiratory  cancers  such  as  laryngeal 
cancer.  Several  animal  studies  fauled  to 
show  any  relationship  between 
exposure  to  sulfuric  acid  aerosols  and 
respiratory  cancers.  There  are  no  human 
or  animal  data  indicating  that  solution 
forms  of  sulfuric  acid  are  carcinogenic. 

4.  Mutagenicity.  There  is  no  evidence 
to  conclude  that  sulfuric  add  may 
reasonably  be  antidpated  to  cause 
heritable  genetic  mutations.  Only  one 
study  was  found  which  examined 
mutagenicity  of  sulfuric  add;  it  reported 
that  sulfuric  add  was  not  mutagenic  to 
bacteria  when  tested  at  0.002  to  0.005 
percent  concentrations. 

5.  Reproductive  and  developmental 
toxicity.  Pertinent  data  regarding 
reproductive  dysfunctions  or 
developmental  disorders  could  not  be 
located  in  the  literature.  Consequently, 
there  is  no  basis  on  which  to  conclude 
that  sulfuric  acid  may  reasonably  be 
expected  to  cause  serious  or  irreversible 
reproductive  and/or  developmental 
effects. 

6.  Environmental  effects.  Adverse 
environmental  effects  from  sulfuric  acid 
result  from  acidification.  Available  data 
indicate  that  the  lethality  of  sulfuric  add 
to  fresh  water  organisms  occurs  at  pH  5 
or  lower.  Egg  laying  ceased  at  pH  5,  and 
the  viability  of  eggs  in  one  study  was 
reduced  by  50  percent  at  pH  8.5.  Studies 
have  shown  that  soil  acidification  below 
pH  5.5  results  in  large  increases  in 
liberated  aluminum  ions  with  a 
corresponding  reduction  in  soil 
nitrification:  soil  nitrate  (a  plant 
nutrient)  decreases,  while  soil  ammonia 
(a  plant  toxicant)  increases.  Thus, 
although  potential  ecotoxicity  fitjm 
sulfate  ions  is  negligible,  prolonged 
exposure  of  terrestrial  or  aquatic 
environments  to  acidic  conditions  can 
be  expected  to  produce  adverse  effects 
by  releasing  toxic  cations,  e.g.,  metals. 
Once  mobilized,  these  materials  can 
produce  indirect  toxicological  effects. 

C.  Use.  Release,  and  Exposure 

1.  Production  and  use.  Sulfuric  add  is 
the  largest  volume  industrial  chemical 
produced  in  the  United  States  and  in  the 
worid.  The  United  States  produced  over 
79  billion  pounds  of  sulfuric  add  in  1969. 


Industrial  utilization  of  sulfuric  add  in 
the  United  States  is  estimated  to  be  84.8 
billion  pounds  in  1991. 

2.  Release  and  exposure.  The 
principal  pathways  for  the  release  of 
sulfuric  acid  to  the  environment  include 
air  emissions,  wastewater  discharges, 
and  underground  injection  of  dilute 
solutions.  The  latter  process  constitutes 
the  major  method  of  disposal  for  this 
chemical. 

It  is  estimated  that  85  percent  of  the 
sulfuric  acid  present  in  the  atmosphere 
woridwide  results  from  the  oxidation  of 
SOi  followed  by  reaction  with 
atmospheric  water.  The  presence  of  S0» 
in  the  atmosphere  is  largely  due  to  coal 
burning  and  oil  refining.  It  is  estimated 
that  direct  sulfuric  acid  emissions  from 
the  manufacture  and  processing  of 
sulfuric  acid  account  for  less  than  5 
percent  of  atmospheric  sulfuric  acid. 

Under  Clean  Air  Act  regulations  in  40 
CFR  part  60  subpart  H,  EPA  regulates 
sulfuric  add  air  releases  from  sulfuric 
add  production  in  relation  to  the 
amount  of  acid  manufactured;  there  is 
allowed  to  be  no  more  than  0.075  Kg  of 
sulfuric  add  released  per  metric  ton 
produced.  Under  the  Clean  Water  Act. 
parameters  such  as  pH  may  be  subject 
to  both  technology-based  and  water 
quality-based  limitations.  The 
technology-based  limitations  are  either 
derived  from  nationally  applicable 
effluent  guidelines  or  pretreatment 
standards  (many  of  which  limit  pH  to  a 
range  of  6.0  to  9.0)  or  are  based  on  (1) 
The  permit  writer's  "Best  Professional 
Judgement"  if  there  is  no  applicable 
guideline  for  a  direct  discharge  or  (2) 
local  pretreatment  requirements.  Water 
quality  based  limitations  generally 
would  be  established  to  ensure  that 
applicable  water  quahty  standards  are 
attained  and  maintained.  Dischargers 
are  typically  subject  to  monitoring 
provisions  under  which  permittees  are 
to  report  discharges  of  controlled 
parameters.'  ^ 

Release  of  sulfuric  acid  solutions  at  or 
above  pH  6  is  not  expected  to  result  in 
adverse  environmental  effects.  Under  its 
section  313  reporting  guidance,  acid 
solutions  with  a  pH  of  6  or  greater  are 
considered  by  EPA  as  neutral,  and  as  a 
result  facilities  are  to  report  releases  of 
these  solutions  to  surface  waters  as 
zera 

In  the  case  of  underground  injection, 
regulations  promulgated  under  the 
Underground  Injection  Control  (UIC) 
Program  of  the  Safe  Drinking  Water  Ad 
(SDWA)  specify  that  deep  industrial 
waste  disposal  occurs  in  either  Class  I 
or  Class  V  Wells.  The  standards, 
requirements  and  the  permitting  process 
for  the  design,  (^>eration.  monitoring. 
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and  closure  of  Class  I  Wells  were 
designed  to  prevent  contamination  of 
underground  sources  of  drinking  water 
(USDW). 

In  addition  to  controls  under  the 
SDWA,  regulations  issued  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  (40  CFR  part  148)  allow 
underground  injection  info  a  Class  I 
Well  of  aquaeous  wastes  with  a  pH  of  2 
or  less  only  if  the  waste  is  the  subject  of 
a  successful  "no  migration"  petition. 
This  petition  must  demonstrate  that 
there  will  be  no  migration  of  hazardous 
constituents  for  as  long  as  the  waste 
remains  hazardous.  The  petition  must 
also  show  that  the  injected  fluid  will  not 
migrate  within  10.000  years.  There  is 
currently  no  evidence  which  indicates 
that  underground  injection  of  sulfuric 
acid  by  Class  I  Wells  would  result  in 
adverse  environmental  effects. 

Injection  of  hazardous  waste  into 
shallow  injection  wells  is  prohibited 
under  RCRA  section  3020  and  the  UIC 
program  of  the  SDWA  (40  CFR  144.13). 
The  disposal  of  nonhazardous  industfM 
waste,  such  as  treated  sulfuric  acid,  into 
shallow  injection  wells  is  the  subject  of 
the  Agency's  current  Class  V  rulemaking 
proceedings.  In  the  interim,  such  wells 
are  still  subject  to  the  prohibition  in 
section  1422  of  the  SDWA  against  any 
injection  which  may  endanger  a 
drinking  water  source,  as  defined  in 
section  1421(d)(2). 

Total  on-site  land  releases  into 
surface  impoundments  of  sulfuric  acid 
during  1988  was  5.348.114  pounds,  or  2.8 
percent  of  all  on-site  releases.  Total  off- 
site  land  releases  during  1988  were 
14,625.618  pounds,  or  13.2  percent  of  all 
off-site  releases.  Regulations 
promulgated  under  RCRA  at  40  CFR 
261.22  provide  that  aqueous  wastes  that 
exhibit  a  pH  of  less  than  or  equal  to  2 
are  hazardous  wastes.  Land  disposal  of 
such  wastes  may  take  place  only  after 
pH  adjustment  above  2  or  a  successful 
"no  migration"  petition. 

IV.  Precedents  for  Modified  Listings 

There  are  precedents  for  qualified 
chemical  listings  under  EPCRA  section 
313.  The  original  hst  established  by 
Congress  contained  a  number  of 
qualified  listings  including:  aluminum 
(fume  or  dust),  ammonium  nitrate 
(solution),  asbestos  (friable),  yellow  or 
white  phosphorus,  vanadium  (fume  or 
dust),  and  zinc  (fume  or  dust).  Also.  EPA 
recently  qualified  the  aluminum  oxide 
listing  by  exempting  non-fibrous  forms 
of  aluminum  oxide  from  the  reporting 
requirements  so  that  only  fibrous 
aluminum  oxide  is  subject  to  reporting 
(40  CFR  part  372).  EPA  found  that  there 
was  no  evidence  that  non-fibrous  forms 
of  aluminum  oxide  cause  adverse 


human  health  or  environmental  effects 
as  specified  under  section  313.  The 
decision  to  retain  fibrous  forms  of 
aluminum  oxide  was  based  on  evidence 
that  exposure  to  fibrous  forms  of  this 
chemical  can  reasonably  be  anticipated 
to  cause  cancer  in  humans. 

V.  Rationale  for  Proposed  Modification 
of  the  Sulfuric  Acid  Listing 

Sulfuric  acid  aerosols  meet  the 
toxicity  criteria  of  section  313(d)(2). 
EPA's  decision  to  delete  non-aerosol 
forms  of  sulfuric  acid  is  based  on  the 
Agency's  evaluation  of  sulfuric  acid's 
toxicity  and  the  levels  of  sulfuric  acid 
exposure  to  which  humans  and  the 
environment  may  be  subject.  The  non- 
aerosol  forms  of  sulfuric  acid  are 
acutely  toxic  at  a  low  pH;  however, 
there  is  no  information  to  indicate  that 
non-aerosol  forms  of  sulfuric  acid 
present  a  health  or  environmental  risk 
under  ordinary  exposure  scenarios.  The 
Agency  believes  that  there  is  no 
evidence  that  non-aerosol  sulfuric  acid 
releases  cause  adverse  effects  to  human 
health  or  the  environment  under 
ordinary  exposure  scenarios.  The 
substance's  toxic  properties  are 
dependent  upon  concentration  and 
duration  of  exposure.  Only  under 
aberrant  conditions  of  exposure  (i.e.. 
spills  onto  the  skin,  deliberate  ingestion] 
do  solutions  of  sulfuric  acid  pose  a 
potentially  serious  health  hazard. 

EPA  does  not  believe  that  non-aerosol 
forms  of  sulfuric  acid  meet  the  statutory 
criteria  of  section  313(d)(2)(A)  regarding 
acute  human  health  effects;  specifically, 
that  the  "chemical  is  known  to  cause  or 
can  reasonably  be  anticipated  to  cause 
significant  adverse  human  health  effects 
at  concentration  levels  that  are 
reasonably  likely  to  exist  beyond 
facility  boundaries  as  a  result  of 
continuous  or  frequently  recurring 
releases."  EPA's  review  of  the  toxicity 
and  exposure  information  indicates  that 
although  sulfuric  acid  is  acutely  toxic  it 
is  unlikely  that  persons  will  be  exposed 
to  acutely  toxic  concentration  levels 
beyond  facility  boundaries  as  "a  result 
of  continuous  or  frequently  recurring 
releases." 

Also.  EPA  does  not  believe  that  non- 
aerosol  forms  of  sulfuric  acid  meet  the 
chronic  toxicity  hsting  criteria  in  section 
(d)(2)(B)  because  the  chemical  in  its 
non-aerosol  forms  is  not  known  to  cause 
nor  can  reasonably  be  anticipated  to 
cause  chronic  health  effects.  The 
environmental  listing  criteria  also  are 
not  met  because  the  non-aerosol  forms 
of  sulfuric  acid  are  not  known  to  cause 
nor  can  be  reasonably  anticipated  to 
cause  a  significant  adverse  effect  on  the 
environment  of  sufficient  seriousness  to 
warrant  release  reporting. 


Additionally,  other  statutory 
mechanisms  exist  by  which  information 
on  spills  of  sulfuric  acid  will  be  made 
available  to  the  public.  For  example, 
sulfuric  acid  is  a  hazardous  substance 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA). 

Releases  of  1.000  pounds  or  more  of 
sulfuric  acid  must  be  reported  to  the 
National  Response  Center  under 
CERCLA  section  103.  CERCLA  section 
103  requires  that  the  person  in  charge  of 
a  facility  or  vessel  immediately  report  a 
release  of  a  reportable  quantity  or  more 
of  sulfuric  acid  (other  than  a  federally 
permitted  release)  to  the  National 
Response  Center.  This  section  also 
provides  a  reduced  reporting 
requirement  for  releases  determined  to 
be  "continuous"  and  "stable  in  quantity 
and  rate"  (July  24. 1990.  55  FR  30166). 
Releases  of  1,000  pounds  or  more  also 
must  be  reported  to  State  and  local 
authorities  under  EPCRA  section  304. 
EPCRA  section  304  requires  the  owner 
or  operator  of  a  facility  to  immediately 
report  to  the  State  emergency  response 
commission  and  the  local  emergency 
planning  committee  when  there  is  a 
release  of  a  CERCLA  hazardous 
substance  requiring  a  report  under 
CERCLA  section  103(a)  or  when  there  is 
a  release  of  one  pound  or  more  of  a  non- 
CERCLA  Extremely  Hazardous 
Substance  (EHS).  This  section  does  not 
apply  to  any  release  which  results  in 
exposu;  3  to  persons  solely  within  the 
site  on  which  a  facility  is  located. 

Deleting  non-aerosol  forms  of  sulfuric 
acid  from  the  section  313  list  will  not 
result  in  any  significant  reduction  in  the 
information  now  available  to  the  public 
concerning  spills  of  sulfuric  acid.  Since 
reporting  of  spills  under  section  313  is 
only  required  to  be  submitted  to  EPA  as 
part  of  an  overall  annual  release 
number,  no  direct  and  immediate  notice 
to  the  public  of  such  an  accidental 
release  or  spill  of  sulfuric  acid  is 
available  through  section  313  reports  or 
through  the  Toxics  Release  Inventory 
(TRI)  data  base,  i.e..  only  annual  release 
figures  are  available. 

In  addition,  data  on  storage  of  sulfuric 
acid  for  emergency  planning  purposes 
are  already  being  collected  at  the  local 
level.  Under  sections  311  and  312  of 
EPCRA,  facilities  are  required  to  submit 
lists  and  inventories  of  chemicals  on-site 
to  local  emergency  planning  committees 
to  help  them  plan  for  emergencies  and 
inform  the  public  about  the  types  of 
chemicals  being  handled  in  their 
conununities. 

Therefore.  EPA  proposes  to  modify 
the  listing  for  sulfuric  acid  by  deleting 


non-aerosol  forms  of  sulfuric  < 
proposal  to  delete  non-aeroso 
sulfuric  acid  from  the  section : 
not  meant  to  suggest  that  the  t 
considers  sulfuric  acid  to  be  a 
chemical.  Rather,  this  propose 
reflects  the  fact  that  non-aeroi 
of  the  chemical  do  not  meet  th 
criteria  set  forth  in  section  31; 
Currently,  most  facilities  ba 
threshold  determinations  for  i 
under  section  313  on  the  amoi 
Bolfuric  add  in  solution  form 
manufactured,  processed,  or  c 
used.  For  purposes  of  threshol 
determinations  of  sulfuric  aci( 
aerosols)  for  reporting  under  i 
a  facility  should  consider  any 
of  airborne  sulfuric  acid  as  mi 
whether  in  the  form  of  aeroso 
(including  mists,  vapors,  gas,  ( 
without  regard  to  particle  size 
quantity  of  airborne  sulfuric  a 
manufactured,  not  the  amount 
would  be  compared  with  the  2 
pound  threshold.  Generation  i 
sulfuric  acid  is  expected  to  oc 
but  is  not  limited  to:  productic 
processing  of  sulfur  trioxide  (1 
to  the  extremely  rapid  reactio 
trioxide  with  atmospheric  wa 
the  i>rocess  or  facility,  produc 
processing  of  solutions  of  sulf 
and  volatilization  or  vaporiza 
sulfuric  acid  from  manufactur 
processing. 

VI.  Rulemaking  Record 

The  record  supporting  this  < 
contained  in  docket  control  m 
OPTS-400067.  All  documents, 
an  index  of  the  docket,  are  av 
the  public  in  the  TSCA  Public 
Office  from  B  a.m.  to  noon  an< 
4  p.m.,  Monday  through  Frida 
excluding  legal  holidays.  The 
Public  Docket  Office  is  locate 
Headquarters,  na.  NE-G004. 4 
SW..  Washington,  DC  20460, 

VII.  Request  for  Public  Comn 

EPA  requests  comment  on  < 
proposal  to  delete  non-aeroso 
sulfuric  acid  from  the  listing  c 
chemicals  under  EPCRA  secti 
comments  must  be  submitted 
before  September  24. 1991. 

VIII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  122: 
must  judge  whether  a  rule  is  ' 
and  therefore,  requires  a  Regi 
Impact  Analysis.  EPA  has  del 
that  this  is  not  a  "major  rule" 
will  not  have  an  effect  on  the 
of  $100  million  or  more. 


/  Friday,  July  26,  1991  /  Proposed  Rules 


nvironmental  effects 
■  section  313.  The 
fibrous  forms  of 
'as  based  on  evidence 
brous  forms  of  this 
onably  be  anticipated 
humans. 

xiposed  Modirication 
d  Listing 

•osols  meet  the 
section  313(d)(2). 
delete  non-aerosol 
cid  is  based  on  the 
)n  of  sulfuric  acid's 
veh  of  sulfuric  acid 
humans  and  the 
3e  subject.  The  non- 
ilfuric  acid  are 
ow  pH;  however, 
ition  to  indicate  that 
of  sulfuric  acid 
environmental  risk 
)osure  scenarios.  The 
lat  there  is  no 
aerosol  sulfuric  acid 
erse  effects  to  human 
}nment  under 
scenarios.  The 
roperties  are 
ncentration  and 
re.  Only  under 
i  of  exposure  (i.e.. 
,  deliberate  ingestion] 
uric  acid  pose  a 
health  hazard, 
iieve  that  non-aerosol 
id  meet  the  statutory 
13(d)(2)(A)  regarding 
1  effects;  specifically, 
is  known  to  cause  or 
anticipated  to  cause 
human  health  effects 
/els  that  are 
)  exist  beyond 
as  a  result  of 
ently  recurring 
new  of  the  toxicity 
nation  indicates  that 
id  is  acutely  toxic  it 
ons  will  be  exposed 
centra tion  levels 
ndaries  as  "a  result 
quently  recurring 

ot  believe  that  non- 
furic  acid  meet  the 
ng  criteria  in  section 
e  chemical  in  its 
i  not  known  to  cause 
be  anticipated  to 
1  effects.  The 
g  criteria  also  are 
non-aerosol  forms 
lot  known  to  cause 
ily  anticipated  to 
idverse  effect  on  the 
cient  seriousness  to 
}rting. 


Additionally,  other  statutory 
mechanisms  exist  by  which  iiiformation 
on  spills  of  sulfuric  acid  will  be  made 
available  to  the  public.  For  example, 
sulfuric  acid  is  a  hazardous  substance 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA). 

Releases  of  1.000  pounds  or  more  of 
sulfuric  acid  must  be  reported  to  the 
National  Response  Center  under 
CERCLA  section  103.  CERCLA  section 
103  requires  that  the  person  in  charge  of 
a  facility  or  vessel  immediately  report  a 
release  of  a  reportable  quantity  or  more 
of  sulfuric  acid  (other  than  a  federally 
permitted  release)  to  the  National 
Response  Center.  This  section  also 
provides  a  reduced  reporting 
requirement  for  releases  determined  to 
be  "continuous"  and  "stable  in  quantity 
and  rate"  (July  24. 1990,  55  FR  30166). 
Releases  of  1,000  pounds  or  more  also 
must  be  reported  to  State  and  local 
authorities  under  EPCRA  section  304. 
EPCRA  section  304  requires  the  owner 
or  operator  of  a  facility  to  immediately 
report  to  the  State  emergency  response 
commission  and  the  local  emergency 
planning  committee  when  there  is  a 
release  of  a  CERCLA  hazardous 
substance  requiring  a  report  under 
CERCLA  section  103(a)  or  when  there  is 
a  release  of  one  pound  or  more  of  a  non- 
CERCLA  Extremely  Hazardous 
Substance  (EHS).  This  section  does  not 
apply  to  any  release  which  results  in 
exposu:  a  to  persons  solely  within  the 
site  on  which  a  facility  is  located. 

Deleting  non-aerosol  forms  of  sulfuric 
acid  from  the  section  313  list  will  not 
result  in  any  significant  reduction  in  the 
information  now  available  to  the  public 
concerning  spills  of  sulfuric  acid.  Since 
reporting  of  spills  under  section  313  is 
only  required  to  be  submitted  to  EPA  as 
part  of  an  overall  annual  release 
number,  no  direct  and  immediate  notice 
to  the  pubhc  of  such  an  accidental 
release  or  spill  of  sulfuric  acid  is 
available  through  section  313  reports  or 
through  the  Toxics  Release  Inventory 
(TRI)  data  base,  i.e.,  only  annual  release 
figures  are  available. 

In  addition,  data  on  storage  of  sulfuric 
acid  for  emergency  planning  purposes 
are  already  being  collected  at  the  local 
level.  Under  sections  311  and  312  of 
EPCRA.  facilities  are  required  to  submit 
lists  and  inventories  of  chemicals  on-site 
to  local  emergency  planning  committees 
to  help  them  plan  for  emergencies  and 
inform  the  public  about  the  types  of 
chemicals  being  handled  in  their 
communities. 

Therefore.  EPA  proposes  to  modify 
the  listing  for  sulfuric  acid  by  deleting 
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non-aerosol  forms  of  sulfuric  acid.  EPA's 
proposal  to  delete  non-aerosol  forms  of 
sulfuric  acid  from  the  section  313  list  is 
not  meant  to  suggest  that  the  Agency 
considers  sulfuric  acid  to  be  a  "safe" 
chemical.  Rather,  this  proposed  action 
reflects  the  fact  that  non-aerosol  forms 
of  the  chemical  do  not  meet  the  toxicity 
criteria  set  forth  in  section  313. 

Currently,  most  facilities  base  their 
threshold  determinations  for  reporting 
under  section  313  on  the  amounts  of 
sulfuric  add  in  solution  form 
manufactured,  processed,  or  otherwise 
used.  For  purposes  of  threshold 
determinations  of  sulfuric  acid  (acid 
aerosols)  for  reporting  under  section  313, 
a  facility  should  consider  any  generation 
of  airborne  sulfuric  acid  as  manufacture, 
whether  in  the  form  of  aerosols 
(including  mists,  vapors,  gas,  or  fog)  and 
without  regard  to  particle  size.  The 
quantity  of  airfooroe  sulfuric  acid 
manufactiued.  not  the  amount  released. 
would  be  compared  with  the  25,000 
pound  threshold.  Generation  of  airborne 
sulfuric  acid  is  expected  to  occur  from, 
but  is  not  limited  to:  production  or 
processing  of  sulfur  trioxide  (SOj),  due 
to  the  extremely  rapid  reaction  of  sulfur 
trioxide  with  atmospheric  water  within 
the  process  or  fadUty,  production  or 
processing  of  solutions  of  sulfuric  add. 
and  volatilization  or  vaporization  of 
sulfuric  acid  from  manufacture  or 
processing. 

VI.  Rulemaking  Record 

The  record  supporting  this  decision  is 
contained  in  docket  control  number 
OPTS-400067.  All  documents,  including 
an  index  of  the  docket,  are  available  to 
the  public  in  the  TSCA  Public  Dodcet 
Office  from  8  a.m.  to  noon  and  1  p.m.  to 
4  p.m.,  Monday  through  Friday, 
exduding  legal  holidays.  The  TSCA 
Public  Docket  Office  is  located  at  EPA 
Headquarters,  rm.  NE-G004. 401 M  St.. 
SW..  Washington.  DC  20460. 

VII.  Request  for  Public  Comment 

EPA  requests  comment  on  this 
proposal  to  delete  non-aerosol  forms  of 
sulfuric  acid  from  the  listing  of  toxic 
chemicals  under  EPCRA  section  313.  All 
comments  must  be  submitted  on  or 
before  September  24. 1991. 

VIII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore,  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  is  not  a  "major  rule"  because  it 
will  not  have  an  effect  on  the  economy 
of  $100  million  or  more. 


This  proposed  rule  would  decrease 
the  impact  of  the  section  313  reporting 
requirements  on  covered  facilities  and 
would  result  in  cost-savings  to  industry, 
EPA.  and  the  States.  Therefore,  this  is  a 
minor  rule  under  Executive  Order  12291. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12291. 

The  current  number  of  sites  reporting 
releases  of  sulfuric  add  is  5,347.  Of 
these,  2.772  reported  for  sulfuric  add  but 
reported  no  releases  in  aerosol  form. 
Thus  under  the  proposed  rule  these  sites 
would  no  longer  report.  Also,  the 
economic  analysis  estimated  that  of  the 
2.575  reporting  sites  that  reported  air 
releases,  1,060  to  2,128  sites  would  no 
longer  be  required  to  report  depending 
on  their  treatment  effidency  of  stack 
emissions  because  they  would  no  longer 
meet  the  threshold  for  reporting.  Thus  ■ 
the  decrease  in  the  number  of  reporting 
sites  attributable  to  the  rulemaking  is 
estimated  at  between  3,841  (2.772  -f 
1,069)  and  4.900  (2,772  -t-  2,128).  The 
estimated  cost  savings  to  industry 
changing  the  listing  is  estimated  at 
Si, 267  per  year  per  reporting  facihty  that 
no  longer  is  required  to  report.  The  cost 
saving  to  EPA  is  $72  per  fadlity  per 
report  The  lower  bound  estimate  of  the 
total  annual  savings  for  industry  and 
EPA  from  the  partial  delisting  of  sulfuric 
acid  is  $5,143,099.  The  upper  bound 
estimate  is  $8,561,100  in  savings 
annually. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980,  the  Agency  must  ccsiduct  a 
small  business  anal>'sis  to  determine 
whether  a  substantial  number  of  small 
entities  will  be  significantly  affected  by 
a  proposed  rule.  Because  the  proposed 
rule  results  in  cost  savings  to  facilities, 
the  Agency  certifies  that  small  entities 
will  not  be  significantly  affected  by  the 
proposed  rule. 

C.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  have  any 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  198a  44  U.S.C  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  372 

Chemicals,  Community  right-to-know, 
Environmental  protection.  Reporting  and 
recordkeeping  requirements.  Toxic 

chemicals. 

Dated:  July  IS,  1991. 
Victor  ).  Kinin, 

Acting  Assistant  AdminiatTator,  Office  of 
Pesticides  and  Toxic  Subatancts. 

Therefore,  it  is  proposed  that  40  CFR 
part  372  b«  amended  as  follows: 


1.  The  authority  citation  for  part  37Z 
would  continue  to  read  as  follows: 

Authority:  42  U.S.C.  11013  and  11028. 

9  372.65  [Anrandtdl 

2.  In  (  372.B5(a)  and  (b)  are  amended 
by  changing  the  entry  for  sidfuric  add  to 
read  "Sulfuric  add  (add  aerosds)" 
under  paragraph  (a)  and  for  CAS 
number  entry  7864-93-8  under 
paragraph  (b). 

[FR  Doc.  91-17590  Filed  7-25-91;  &4S  ami 
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FEDERAL  COMMUMtCADONS 
COMMISSION 

47  CFR  ParU  61  and  69 

(CC  Docket  No.  91-141;  FCC  91-159] 

Expanded  Intarconnactlon  WKh  Lx>cal 
Telephone  Company  Fadlltlee 


r  Federal  Communications 
Commission. 
action:  Proposed  rale. 

summary:  The  Conunlssion  initiated  a 
notice  of  proposed  rulemaking  aixl 
notice  of  inquiry  to  consider  renwvirjg 
barriers  that  ourently  impede  the 
development  of  greater  competitkMi  in 
the  provision  of  interstate  access 
transmission  fadhties.  In  light  of 
changing  technological  and  market 
conditions,  the  Commission  proposes  to 
require  that  the  Tier  1  local  telephone 
companies  offer  expanded  opportunities 
for  interconnection  with  their  networks 
for  the  provision  of  interstate  special 
access  service.  The  Commission  also 
begins  an  inquiry  into  expanded 
interconnedion  for  the  provision  of 
interstate  switched  transport  service. 
DATES:  Comments  are  to  be  filed  by 
August  0, 1991,  and  replies  are  to  be 
filed  by  September  5, 1901. 
ADDRESSES:  Federal  Communicationi 
Conunission,  1919  M  Street.  NW., 
Washington.  DC  20554. 

TOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Slotten  (202)  632-9342.  or 
Claudia  Pabo  (202)  632-4047,  PoHcy  and 
Program  Planning  Division,  Common 
Carrier  Bureau. 

SUPPtXMENTARY  INFORMATION:  The 

collection  of  information  contained  in 
this  proposed  rule  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h).  Copies  of  this  submission  may 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center  (202)  452-1422, 1114  21st  St.. 


34160  Federal  Register  /  Vol.  56.  No.  144  /  Friday.  July  26.  1991  /  Proposed  Rules 


NW..  Washington.  DC  20036.  Persons 
wishing  to  comment  on  this  collection  of 
information  should  direct  their 
comments  to  Jonas  Neihardt  (202)  395- 
4814.  Office  of  Management  and  Budget, 
Room  3235  NEOB.  Washington.  DC 
20503.  A  copy  of  any  comments  filed 
with  the  Office  of  Management  and 
Budget  should  also  be  sent  to  the 
following  address  at  the  Commission: 
Federal  Communications  Commission. 
Office  of  Managing  Director,  Paperwork 
Reduction  Project  (3060-0298), 
Washington,  DC  20554.  For  further 
information  contact  Judy  Boley,  202- 
632-7513. 
OMB  Number  3060-0298. 
Title:  Part  61— Tariffs  (Other  than 
Tariff  Review  Plan);  Part  69— Access 
Charges. 
Action:  Proposed  revision. 
Respondents:  Businesses  or  other  for- 
profit. 
frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  1015 
respondents;  2.67  responses  per 
respondent;  258.13  hours  per  response; 
696,950  hours  total  annual  burden. 

Needs  and  Uses:  In  this  rulemaking, 
the  Commission  proposes  requiring 
additional  cost  support  and  creation  of  a 
new  price  cap  sub-index  for  services 
used  by  interconnecting  parties  to 
ensure  that  LECs  offer  expanded 
interconnection  services  at  just, 
reasonable,  and  non-discriminatory 
rates.  If  this  proposal  is  adopted,  the 
additional  cost  support  and  the  new 
price  cap  sub-index  would  be  used  by 
regulators  to  evaluate  the  lawfubiess  of 
the  rates  for  expanded  interconnection 
services. 

Summary  of  Notice  of  Proposed 
Rulemaking  and  Notice  of  Inquiry 

This  is  a  summary  of  the  commission's 
notice  of  proposed  rulemaking  and 
notice  of  inquiry  in  CC  Docket  No.  91- 
141,  adopted  May  9. 1991.  released  June 
6, 1991.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  239). 
1919  M  Street.  NW..  Washington,  DC. 
The  complete  text  of  this  d6cision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
Downtown  Copy  Center.  1114  21st 
Street,  NW.,  Washington.  DC  20037, 
(202)  452-1422. 

In  major  metropolitan  areas, 
competitive  access  providers  (CAPS) 
currently  compete  with  the  local 
exchange  carriers  (LECs)  in  the 
provision  of  special  access  connections 
between  customer  premises  and 
interexchange  carrier  points  of  presence 
(POPs).  The  Commission's  current 
special  access  rate  structure,  however. 


effectively  precludes  CAPs  or  other 
interested  parties  from  interconnecting 
with  a  local  exchange  carrier  (UEC)  to 
provide  a  portion  of  a  special  access  line 
with  the  LEC  providing  the  remainder.  In 
light  of  recent  technological  and 
economic  changes,  the  Commission 
tentatively  concludes  that  expanded 
opportunities  for  third-party 
interconnection  with  LEC  facilities  for 
the  provision  of  interstate  special  access 
services,  with  its  likely  increase  in 
competition,  will  produce  significant 
benefits  for  consumers  that  will 
outweigh  any  potential  costs.  The 
Commission  invites  interested  persons 
to  comment  on  this  conclusion. 
The  Commission  tentatively 
concludes  that  it  should  establish 
minimum  criteria  for  the  implementation 
of  expanded  interconnection  for 
interstate  special  access.  The 
Commission  states  that  these  minimum 
criteria  can  be  met  by  either  physical  or 
virtual  collocation  arrangements  as  each 
carrier  chooses.  In  proposing  to  allow 
the  LECs  to  satisfy  their  interconnection 
obligations  through  virtual  collocation 
meeting  the  minimum  requirements 
proposed  here,  the  Commission  hopes  to 
achieve  the  major  benefits  of  physical 
collocation  while  still  permitting  the 
LECs  a  viable  choice  between  physical 
and  virtual  collocation. 

The  Commission  tentatively 
concludes  that  an  interconnecting  party 
must  be  willing  to  interconnect  its 
facilities  with  those  of  the  LEC  within 
one-eighth  mile  of  a  LEC  central  office  in 
order  to  qualify  for  expanded 
interconnection.  The  Commission  also 
tentatively  concludes  that  an 
interconnecting  party  should  have  the 
ability  to  monitor  and  control  its  own 
circuits  terminating  in  the  LEC  central 
office  under  virtual  collocation 
arrangements.  Additionally,  the 
Commission  tentatively  concludes  that 
under  a  virtual  collocation  approach,  a 
LEC  should  be  under  an  obligation 
reasonably  to  make  available  central 
office  electronic  equipment  designated 
by  the  interconnector.  The  Commission 
invites  comment  on  the  proposed 
minimum  terms  and  conditions  for 
interconnection.  The  Commission  also 
seeks  comments  on  whether  it  should 
specify  additional  minimum 
interconnection  criteria  for  either 
physical  or  virtual  collocation.  The 
Commission  also  asks  for  comment  on 
the  requirements  that  should  apply  to 
LECs  implementing  expanded 
interconnection  on  a  voluntary  basis.  In 
addition,  the  Commission  requests  that 
parties  address  the  use  of  these 
standards  to  govern  the  interconnection 
with  LEC  facilities  of  transmission 


systems  using  non-fiber  optic 
technology. 

Finally,  the  Commission  seeks 
comment  on  the  treatment  of  proprietary 
equipment  protocols  used  by 
interconnection  equipment  the  LECs  use 
to  meet  the  needs  of  interconnecting 
parties.  The  Commission  proposes  that 
expanded  interconnection  for  interstate 
special  access  be  made  available  to  all 
third  parties,  regardless  of  their  possible 
classification  as  interexchange  carriers 
(IXCs),  end  users,  or  CAPs.  for  example. 
The  Commission  also  tentatively 
concludes  that  its  proposed  expanded 
interconnection  rules  should  apply  to  all 
Tier  1  LECs  (those  with  annual  regulated 
revenues  of  over  $100  million  annually). 
The  Commission  seeks  comment  on 
these  proposals. 

The  Commission  tentatively 
concludes  that  it  should  adopt  a  new 
special  access  rate  structure  to 
accommodate  expanded  interconnection 
for  interstate  special  access,  and  it 
seeks  comment  on  alternatives  for 
restructuring  special  access  recurring 
charges  to  reflect  virtual  and  physical 
collocation.  Although  the  Commission 
tentatively  concludes  that  changes  in 
the  current  rate  structure  for  non- 
recurring charges  are  not  necessary,  the 
Commission  requests  that  interested 
parties  address  this  issue.  In  addition, 
the  Commission  seeks  comment  on  the 
pricing  of  central  office  equipment  and 
the  recovery  of  maintenance  costs  for 
central  office  equipment  dedicated  to 
serving  interconnecting  parties  under  a 
virtual  collocation  approach. 

Under  physical  collocation,  the  LEC 
would  also  impose  rental  charges  for  the 
use  of  central  office,  vaulting,  and  riser 
space,  as  well  as  associated  support 
services  by  interconnecting  parties.  The 
Commission  requests  that  interested 
parties  address  the  benefits  and 
drawbacks  of  using  tariffs  or  individual 
contracts  for  defining  the  lease  rates 
and  terms  as  well  as  the  proper 
regulatory  classification  of  such 
offerings  under  the  Communications 
Act. 

State  plans  for  expanded 
interconnection  include  an  element  that 
is  sometimes  described  as  a 
"contribution"  element  to  be  paid  to  the 
LEC  by  interconnecting  parties.  Such  a 
mechanism  could  be  used  with  either 
physical  or  virtual  collocation.  While  the 
Commission  states  that  the  need  for  a 
contribution  element  is  unclear, 
particularly  in  the  context  of  interstate 
special  access,  it  invites  interested 
parties  to  comment  on  whether  such  an 
element  is  necessary  to  alleviate  any 
hardships  caused  by  changes  resulting 
from  expanded  interconnection. 


The  Commission  proposes  tl 
LECs  be  required  to  implemen 
expanded  interconnection  for 
DS3  services  as  soon  as  possil 
adoption  of  an  order  in  this  pr 
In  the  case  of  other  special  ac( 
services,  the  Commission  pro; 
allow  the  LECs  to  implement  t 
rate  structure  changes  for  eacl 
four  price  cap  special  access  s 
categories  upon  receipt  of  a  re 
expanded  interconnection  for 
provision  of  one  or  more  servi 
category. 

The  Commission  observes  ti 
the  advent  of  competition,  the 
need  added  rate  structure  flex 
compete  for  special  access  tra 
same  time,  the  Commission  m 
proscribe  certain  possible  fori 
competitive  response  by  the  L 
ground  that  they  do  not  repres 
competition.  Accordingly,  the 
Commission  believes  that  it  m 
appropriate  to  consider  wheth 
establish  new  guidelines  for  n 
LEC  rate  structure  responses  t 
competition,  such  as  volume  d 
or  distance-sensitive  pricing  o 
connection  charges,  channel  t( 
charges,  or  their  equivalents. ' 
Commission  also  seeks  commi 
whether  guidelines  should  be 
for  review  of  any  LEC  proposf 
increase  channel  termination  ( 
the  connection  from  the  custoi 
premise  to  the  end  office  and  \ 
rates  for  the  connection  betwt 
LEC  end  office  and  the  IXC  PC 
customer  designated  terminati 

Although  price  cap  standart 
review  generally  provide  nece 
protection,  the  Commission  te 
concludes  that  the  initial  char; 
rate  elements  implementing  e) 
interconnection  for  the  provisi 
special  access  by  price  cap  LE 
be  subject  to  special  scrutiny : 
they  apply  to  interconnecting 
many  of  whom  are  the  LECs 
competitors.  The  Commission 
tentatively  concludes  that  the 
rates  for  the  new  elements  to 
interconnecting  parties  should 
reviewed  not  only  under  the  e 
price  cap  rules,  but  also  pursu 
additional  standards  adopted 
proceeding.  The  Conunission  1 
concludes  that  the  price  cap  L 
should  be  required  to  justify  tl 
rate  levels  tariff  elements  imp 
expanded  interconnection  use 
competitors,  whether  deemed 
restructured  services  under  pr 
In  particular,  the  Commission 
that  the  LECs  be  required  to  d 
how  they  determined  the  direi 
providing  expanded  interconn 
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systems  using  non-flber  optic 
technology. 

Finally,  the  Gommission  seeks 
comment  on  the  treatment  of  proprietary 
equipment  protocols  used  by 
interconnection  equipment  the  LECs  use 
to  meet  the  needs  of  interconnecting 
parties.  The  Gommission  proposes  that 
expanded  interconnection  for  interstate 
special  access  be  made  available  to  all 
third  parties,  regardless  of  their  possible 
classification  as  interexchange  carriers 
(IXGs),  end  users,  or  GAPs,  for  example. 
The  Gommission  also  tentatively 
concludes  that  its  proposed  expanded 
interconnection  rules  should  apply  to  all 
Tier  1  LEGs  (those  with  annual  regulated 
revenues  of  over  $100  million  annually). 
The  Gommission  seeks  comment  on 
these  proposals. 

The  Gommission  tentatively 
concludes  that  it  should  adopt  a  new 
special  access  rate  structure  to 
accommodate  expanded  interconnection 
for  interstate  special  access,  and  it 
seeks  comment  on  alternatives  for 
restructuring  special  access  recurring 
charges  to  reflect  virtual  and  physical 
collocation.  Although  the  Commission 
tentatively  concludes  that  changes  in 
the  current  rate  structure  for  non- 
recurring charges  are  not  necessary,  the 
Gommission  requests  that  interested 
parties  address  this  issue.  In  addition, 
the  Gommission  seeks  comment  on  the 
pricing  of  central  offlce  equipment  and 
the  recovery  of  maintenance  costs  for 
central  office  equipment  dedicated  to 
serving  interconnecting  parties  under  a 
virtual  collocation  approach. 

Under  physical  collocation,  the  LEG 
would  also  impose  rental  charges  for  the 
use  of  central  office,  vaulting,  and  riser 
space,  as  well  as  associated  support 
services  by  interconnecting  parties.  The 
Gommission  requests  that  interested 
parties  address  the  benefits  and 
drawbacks  of  using  tariffs  or  individual 
contracts  for  defining  the  lease  rates 
and  terms  as  well  as  the  proper 
regulatory  classification  of  such 
offerings  under  the  Gommunications 
Act. 

State  plans  for  expanded 
interconnection  include  an  element  that 
is  sometimes  described  as  a 
"contribution"  element  to  be  paid  to  the 
LEG  by  interconnecting  parties.  Such  a 
mechanism  could  be  used  with  either 
physical  or  virtual  collocation.  While  the 
Gonunission  states  that  the  need  for  a 
contribution  element  is  unclear, 
particularly  in  the  context  of  interstate 
special  access,  it  invites  interested 
parties  to  comment  on  whether  such  an 
element  is  necessary  to  alleviate  any 
hardships  caused  by  changes  resulting 
from  expanded  interconnection. 


The  Gommission  proposes  that  the 
LEGs  be  required  to  implement 
expanded  interconnection  for  DSl  and 
DS3  services  as  soon  as  possible  after 
adoption  of  an  order  in  this  proceeding. 
In  the  case  of  other  special  access 
services,  the  Gommission  proposes  to 
allow  the  LEGs  to  implement  the  new 
rate  structure  changes  for  each  of  the 
four  price  cap  special  access  service 
categories  upon  receipt  of  a  request  for 
expanded  interconnection  for  the 
provision  of  one  or  more  services  in  the 
category. 

The  Gommission  observes  that,  with 
the  advent  of  competition,  the  LEGs  may 
need  added  rate  structure  flexibility  to 
compete  for  special  access  traffic.  At  the 
same  time,  the  Gommission  may  wish  to 
proscribe  certain  possible  forms  of 
competitive  response  by  the  LEGs  on  the 
ground  that  they  do  not  represent  fair 
competition.  Accordingly,  the 
Gommission  believes  that  it  may  be 
appropriate  to  consider  whether  to 
establish  new  guidelines  for  review  of 
LEG  rate  structure  responses  to 
competition,  such  as  volume  discounts, 
or  distance-sensitive  pricing  of 
connection  charges,  channel  termination 
charges,  or  their  equivalents.  The 
Commission  also  seeks  comment  on 
whether  guidelines  should  be  developed 
for  review  of  any  LEG  proposals  to 
increase  channel  termination  charges  for 
the  connection  from  the  customer 
premise  to  the  end  office  and  to  reduce 
rates  for  the  connection  between  the 
LEG  end  office  and  the  IXC  POP  or  other 
customer  designated  termination  point. 

Although  price  cap  standards  for  rate 
review  generally  provide  necessary 
protection,  the  Commission  tentatively 
concludes  that  the  initial  charges  for 
rate  elements  implementing  expanded 
interconnection  for  the  provision  of 
special  access  by  price  cap  LECs  should 
be  subject  to  special  scrutiny  insofar  as 
they  apply  to  interconnecting  parties, 
many  of  whom  are  the  LECs 
competitors.  The  Gommission 
tentatively  concludes  that  the  initial 
rates  for  the  new  elements  to  be  paid  by 
interconnecting  parties  should  be 
reviewed  not  only  under  the  existing 
price  cap  rules,  but  also  pursuant  to 
additional  standards  adopted  in  this 
proceeding.  The  Commission  tentatively 
concludes  that  the  price  cap  LEGs 
should  be  required  to  justify  the  initial 
rate  levels  tari^  elements  implementing 
expanded  interconnection  used  by  their 
competitors,  whether  deemed  new  or 
restructured  services  under  price  caps. 
In  particular,  the  Commission  proposed 
that  the  LECs  be  required  to  describe 
how  they  determined  the  direct  costs  of 
providing  expanded  interconnection 


service  and  explain  the  overhead 
loadings  used  in  rate  development.  In 
addition,  the  Commission  proposes  to 
require  justification  of  the  initial  price 
level  of  any  "contribution"  element.  The 
Gommission  also  proposes  to  apply  this 
level  of  scrutiny,  insofar  as  feasible,  to 
price  cap  LECs  that  voluntarily  offer 
expanded  interconnection  for  the 
provision  of  interstate  special  access.  At 
the  same  time,  the  Commission  invites 
interested  parties  to  consider  options  for 
providing  the  protections  necessary  in . 
these  circumstances  through  pricing 
regulation. 

The  Gommission  proposes  that 
ongoing  changes  in  special  access  rates 
for  price  cap  carriers  be  subject  to  a 
price  ceiling  for  a  separate  subindex  of 
the  services  used  by  interconnecting 
parties,  i.e.,  connection  charges  and 
special  central  office  service  charges. 
The  Commission  proposes  that  pricing 
flexibility  for  this  rate  element  group  be 
limited  to  annual  increases  of  two 
percent  relative  to  the  percentage 
change  in  the  price  cap  index  for  the 
special  access  service  basket.  Under 
this  proposal,  the  connection  and 
special  central  office  service  charges 
would  also  be  included  in  the  four 
special  access  service  groups  for 
purposes  of  applying  the  banding 
restrictions  applicable  to  those 
groupings.  The  Commission  proposes 
that  the  price  of  any  "contribution" 
element  be  set  at  a  specified  level,  and 
thereafter  subject  to  change  only 
through  further  order  or  recalculation 
pursuant  to  a  prescribed  formula.  The 
Commission  does  not  propose  to  change 
the  rate  bands  applicable  to  the  LEGs' 
DSl  or  DS3  offerings  at  this  time.  The 
Commission  seeks  comment  on  these 
proposals.  The  Commission  seeks 
comment  on  the  proper  standards  for 
review  of  the  initial  prices  and 
subsequent  price  changes  for  the  rate 
elements  implementing  expanded 
interconnection  offered  by  rate  of  return 
LEGs. 

The  Gommission  tentatively 
concludes  that  increased  competition  in 
the  provision  of  interstate  special  access 
services  will  not  have  significant 
undesirable  collateral  effects.  The 
Commission  believes  that  authorizing 
expanded  interconnection  for  interstate 
special  access  will  not  have  adverse 
separations  effects  on  the  states.  The 
Commission  does  not  anticipate  that 
expanded  special  access  competition 
will  have  an  adverse  effect  on  rates  for 
other  LEG  services,  either.  The 
Conunission  also  noted  state  concerns 
that  expanded  interstate  access 
competition  would  deprive  states  of 
authority  over  the  development  of 


intrastate  access  competition.  The 
Commission  invited  interested  parties  to 
comment  on  these  issues. 

Summary  of  Notice  of  *aquiry 

As  a  second  step  in  the  Commission's 
initiative  to  remove  barriers  to  entry, 
thereby  fostering  the  development  of 
competition  in  the  provision  of  interstate 
access  facilities  and  services,  the 
Commission  instituted  a  notice  of 
inquiry  concerning  the  competitive 
provision  of  interstate  switched 
transport  service.  This  action  will  permit 
the  Commission  to  gather  additional 
information  before  determining  whether 
to  proceed  with  a  proposal  for  expanded 
interconnection  to  permit  the 
competitive  provision  of  interstate 
switched  transport  service. 

The  Gommission  generally  notes  that 
parties  should  assume  that  the 
requirements  for  expanded 
interconnection  for  the  provision  of 
switched  transport  would  parallel  those 
for  special  access,  and  seeks  comment 
on  these  issues. 

The  Commission  notes  thpt  if 
expanded  interconnection  were  to  be 
adopted  for  switched  transport,  CAPs 
presumably  would  charge  a  cost-based 
flat  rate  for  dedicated  transport  that 
could  be  more  attractive  to  high-volume 
interstate  access  users  than  the  current 
usage-based  LEG  switched  transport 
rates.  The  Gommission  seeks  comment 
on  possible  LEG  responses  to  GAP  flat 
rate  pricing  in  the  event  of  expanded 
interconnection  for  the  provision  of  this 
service.  The  Gommission  also  seeks 
comment  on  the  need  for  a  contribution 
element  in  connection  with  expanded 
interconnection  for  switched  transport. 

In  addition,  the  Gommission  requests 
that  interested  parties  address  the 
possible  effects  of  expanded  interstate 
switched  transport  interconnection  on 
universal  service  as  a  result  of 
jurisdictional  cost  shifts,  the  ability  of 
the  states  to  enforce  their  own 
regulations,  and  subsidy  issues.  The 
Commission  specifically  seeks  comment 
on  the  areas  in  which  subsidies  are 
perceived  to  exist,  the  magnitude  of 
such  subsidies,  and  the  potential  effect 
of  increased  access  competition  on 
these  subsidies. 

Ex  Parte  Rules 

1.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  See 
generally  {  1.1206(a)  of  the 
Commission's  rules,  47  CFR  1.1206(a), 
for  rules  governing  permissible  ex  parte 
contacts. 
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Regulatory  Flexibility  Requirements 

2.  PursMHt  to  the  Regulatory 
Flexibility  Act  the  Commission  certifies 
that  the  proposals  made  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  that  the 
Regulatory  Flexibility  Act  is,  therefore, 
not  applicable  to  this  proceeding. 

Ordering  Clauses 

3.  Accordingly,  //  is  ordered,  That 
Notice  is  hereby  given  of  \lie  proposed 
regulatory  changes  in  inlercormection 
for  the  provision  of  interstate  special 
access  described  above,  and  that 
comment  is  invited  on  these  proposals. 

4.  It  is  further  ordered.  That  a  notice 
of  inquiry  is  instituted  concerning  the 
regulatory  changes  in  interconnection 
for  the  provision  cf  interstate  switched 
transput  described  above,  and  that 
comment  is  invited  on  these  proposals.' 

5.  //  is  further  ordered.  That  the 
Petition  for  Rulemaking  filed  by  MFS  is 

.  granted  to  the  extent  indicated  herein. 
The  Petition  for  Declaratory  Rjling  filed 
by  Teleport  is  also  granted  to  the  extent 
indicated  herein. 

Lift  of  Subjects  in  47  CFR  Part  61  and  09 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements,  Telaphcne. 
Federal  Communications  ConimissJoiL 
Wiffian  F.  Caloo. 
Acting  SecTBtxuy. 

[FR  Doc.  91-17826  Filed  7-25-91:  8:45  am] 
BiLiiNO  cooE  n^^.^i^-m 


47  CFR  Parts  73  and  76 

[MM  Docket  Na  91-168,  DA  91-907] 

Radio  Broadcast  and  Televiston 
Broadcast  Sarvkses;  Codmcalion  of 
the  Commission's  PoUtical 
Programming  Policies 

AttENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule;  extension  of 

comment  period. 

suMMAltv:  This  action  extends  the  time 
for  filing  comments  and  reply  comments 
to  the  notice  of  proposed  rule  making 
(notice)  in  MM  Docket  No.  91-186.  56  FH 
30526  (July  3. 1991).  The  notice  seeks 
comment  on  a  variety  of  issue* 
concerning  political  programming 


obligations  under  the  Communications 
Act.  The  National  Association  of 
Broadcasters  and  other  interested 
parties  requested  the  extension  of  time. 
Based  on  the  complexity  of  the  matters 
raised  in  the  notice  in  this  proceeding, 
we  find  the  requested  extension  of  time 
warranted. 

DATES:  Comments  are  now  due  on 
August  9, 1991,  and  reply  comments  are 
now  due  on  August  23, 1991. 

AOORE8SES:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Milton  O.  Gross,  Mass  Media  Bureau, 
(202)  632-7586. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  July  18, 1991. 
Released:  July  19, 1991. 

By  the  Chief.  Mass  Media  Bureau: 

1.  The  National  Association  of 
Broadcasters  and  other  interested 
parties  request  an  extension  of  the  time 
within  which  to  file  comments  in  the 
above  captioned  proceeding.* 
Comments  are  now  scheduled  to  be  filed 
on  July  26, 1991,  and  reply  comments  are 
scheduled  to  be  filed  on  August  14, 1991. 
Based  on  the  complexity  of  the  matters 
raised  in  the  notice  in  this  proceeding, 
the  petitioners  request  that  the  time  for 
filing  comments  be  extended  until 
August  9, 1991,  and  the  reply  comment 
date  be  extended  until  August  23. 1991. 

2.  Petitioners  have  shown  good  cause 
for  this  brief  extension  of  time  that  will 
prolong  the  comment  period  in  this 
proceeding  by  only  9  days.  See  47  CFR 
1.46. 

3.  Accordingly,  //  Is  Ordered.  That. 
Pursuant  to  authority  delegated  to  the 
Chief.  Mass  Media  Bureau  in  47  CFR 
0.283.  the  time  for  filing  comments  and 
reply  comments  in  this  proceeding  are 
extended  to  August  9, 1991,  and  Aagu&l 
23, 1991,  respectively. 

Federal  Communications  Commission. 

Roy  J.  Stowait. 

Chief,  Maas  Media  Bureau. 

[FR  Doc  91-17769  Piled  7-2S-B1;  8:4fi  amj 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildilfe  Servioa 
50  CFR  Part  17 
RtN  1018-AB66 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  List  the 
Sensitive  Joint-Vetch  (Aeschynonrtene 
Virginica)  as  a  Threatened  Species 

agency:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Proposed  rule. 


The»e  sctioiw  are  talren  punuant  to  lactioiu  t 
4{i)  and  (j).  201-286,  218,  22a  and  403  of  the 
Conu—acatiau  Act  a»  ameinied.  V  USXl  Itl  U« 
(>)  *  U).  am-20C  2M.  aao.  and  403. 


■  In  addition  to  tfao  National  Asaociation  of 
Broadcaatea,  the  partiea  joininj  Ihia  requeat  are: 
AUbrltton  Communlcationa  Company;  American 
Family  Broadcaat  Group,  Inc.:  Association  of 
I«J"pef»deiit  Television  Stations;  CBS,  bic:  Ihe  Law 
Firm  of  Dow  Lohnes  a  Albertson:  the  Law  Firm  of 
Fiaker  Wayland  Cooper  a  Leader  the  Law  Firm  of 
Fletcher  HmU  «  Hildretk  Fox  Televisjan  Slatiaaa. 
Inc.;  and  National  Broadcasting  Company,  toe 


SUMMARY:  Aeschynomene  vii^ginica  is 
an  annual  legume  that  can  grow  up  to 
six  feet  tall  and  has  yellow,  pea-type 
flowers  growing  in  racemes  on  short 
lateral  branches.  It  requires  the  imique 
growing  conditions  occurring  ak>ng 
segments  of  river  systems  that  are  close 
enough  to  the  coast  to  be  influenced  by 
tidal  action,  yet  far  enough  upstream  to 
consist  of  fresh  or  slightly  brackish 
water.  The  present  distribution  of  A 
virginica  includes  New  Jersey  (tvro 
populations),  Maryland  (one 
population).  Virginia  (six  populations) 
and  North  Carolina  (two  populations). 
The  joint-vetch  has  been  extirpated  horn 
Pennsylvania  and  Delaware.  Habitat 
alteration  is  the  primary  threat  to  the 
species'  continued  existence.  Many  of 
the  sites  where  the  species  occurred 
historically  have  been  dredged,  filled  or 
bulkheaded.  Extant  sites  are  potentially 
threatened  by  a  proposed  highway 
expansion  and  a  proposed  electricity 
generating  plant  in  New  Jersey,  by 
several  proposed  residential 
developments  and  water  supply  projects 
in  Virginia,  as  well  as  by  o^r  factors 
related  to  increased  popdation  growth, 
including  road  construction,  commercial 
development,  water  pollution,  and  bank 
erosion  from  motorboat  traffic. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  September 
24. 1991.  Public  hearing  requests  must  be 
received  by  September  9. 1991. 

ADDRESSES:  Conunents  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Annapolis  Field  Office.  U.S.  Fish 
and  Wildlife  Service,  1825  Virginia 
Street,  Annapolis,  MD  21401.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hows  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Jacobs  at  the  above  address, 
telephone  (301)  269-5448. 


SUPPLEMENTARY  INFORMATIO 


A  rare  and  specialized  eco 
community  type  occurs  a  sho 
upstream  of  where  certain  n\ 
coastal  plain  of  the  eastern  L 
States  meet  the  sea.  Referred 
freshwater  tidal  marshes,  the 
communities  are  close  enoug 
coast  to  be  influenced  by  tidi 
fluctuations,  yet  far  enough  u 
consist  of  fresh  or  only  slight 
water.  Plants  that  grow  in  thi 
environment  are  subjected  to 
twice-daily  flooding  that  mos 
cannot  tolerate.  The  sensitivt 
vetch  (Aeschynomene  virgim 
plant  of  such  freshwater  tide 
communities. 

A.  virginica  is  an  annual  le 
(family  Fabaceae)  that  attain 
of  1  to  2  meters  (3-6  feet)  in  a 
growing  season.  The  stems  ai 
sometimes  branching  near  th 
Leaves  are  even-pinnate,  2-1 
centimeters  (0.8-^.8  inches)  It 
entire,  gland-dotted  leaflets. ' 
irregular,  legume-type  flower 
1  cm  (0.4  inch)  across,  yellow 
with  red,  and  grow  in  raceme 
(elongated  inflorescences  wil 
flowers).  The  fruit  is  a  lomen 
segments,  turning  dark  browi 
ripe.  Flowering  begins  late  Ju 
continues  through  September 
produced  simultaneously  froi 
late  October.  Some  observati 
indicate  that  seedlings  may  g 
only  in  "flotsam"  (plant  mate 
has  been  deposited  on  the  ri\ 
(Bruederle  and  Davison  1984] 

Aeschynomene  virginica  h 
confused  with  other  memben 
genus,  particularly  A.  indica, 
an  introduced,  weedy  specie) 
in  wet  agricultural  areas  fron 
Carolina  to  Florida,  west  to  1 
Arkansas.  Another  introduce 
of  this  genus.  A.  rudis,  has  al 
confused  with  A.  virginica.  T 
confusion  has  resulted  in  refc 
virginica  in  numerous  week  i 
publications  (e.g.  Boyette  et  c 
Hackett  and  Murray  1986).  Tl 
was  clarified  by  Carulli  and 
Fairbrothers  (1988),  who  shoi 
three  species  to  be  distinguis 
based  on  electrophoretic  ana 
allozyme  variation.  Previous 
also  indicated  the  morpholog 
distinctiveness  of  A.  Virginia 
monograph  of  the  genus,  Rud 
distinguishes  A.  virginica  fro 
based  on  the  sizes  of  the  frui^ 
the  flowers.  Numerous  other 
including  Femald  (1939).  Gle< 
Cronquist  (1963)  and  Radford 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WikHlfe  Service 
50  CFR  Part  17 
RIN  1018-AB66 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  List  the 
Sensitive  Joint-Vetch  (Aeschynomene 
Virginica)  as  a  Threatened  Species 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Proposed  rule. 


SUMMARY:  Aeschynomene  virginica  is 
an  annual  legume  that  can  grow  up  to 
six  feet  tall  and  has  yellow,  pea-type 
flowers  growing  in  racemes  on  short 
lateral  branches.  It  requires  the  unique 
growing  conditions  occurring  along 
segments  of  river  systems  that  are  close 
enough  to  the  coast  to  be  infhienoed  by 
tidal  action,  yet  far  enough  upstream  to 
consist  of  fresh  or  slightly  brackish 
water.  The  present  distribution  of  yl. 
virginica  includes  New  Jersey  (two 
populations),  Maryland  (one 
population).  Virginia  (six  populations) 
and  North  Carolina  (two  populations). 
The  joint-vetch  has  been  extirpated  irom 
Pennsylvania  and  Delaware.  Habitat 
alteration  is  the  primary  threat  to  the 
species'  continued  existence.  Many  of 
the  sites  where  the  species  occurred 
historically  have  been  dredged,  filled  or 
bulkheaded.  Extant  sites  are  potentially 
threatened  by  a  proposed  highway 
expajision  and  a  proposed  electricity 
generating  plant  in  New  Jersey,  by 
several  proposed  residential 
developments  and  water  supply  projects 
in  Virginia,  as  well  as  by  other  factors 
related  to  increased  population  growth, 
including  road  constniction,  commercial 
development,  water  pdhition,  and  bank 
erosion  from  motorboat  traffic. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  September 
24, 1991.  Public  hearing  requests  must  be 
received  by  September  9, 1991. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Annapolis  Field  Office,  U.S.  Fish 
and  Wildlife  Service,  1825  Virginia 
Street,  Annapolis,  MD  21401.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hovn  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judy  Jacobs  at  the  above  address, 
telephone  (301)  269-544a 


SUPPLEMENTARY  INFORMATION: 

Background 

A  rare  and  specialized  ecological 
community  type  occurs  a  short  distance 
upstream  of  where  certain  rivers  in  the 
coastal  plain  of  the  eastern  United 
States  meet  the  sea.  Referred  to  as 
freshwater  tidal  marshes,  these 
communities  are  close  enough  to  the 
coast  to  be  influenced  by  tidal 
fluctuations,  yet  far  enough  upstream  to 
consist  of  fresh  or  only  slightly  brackish 
water.  Plants  that  grow  in  this 
environment  are  subjected  to  a  cycle  of 
twice-daily  flooding  that  most  plants 
cannot  tolerate.  The  sensitive  joint- 
vetch  [Aeschynomene  virginica)  is  a 
plant  of  such  freshwater  tidal 
communities. 

A.  virginica  is  an  annual  legimie 
(family  Fabaceae)  that  attains  a  height 
of  1  to  2  meters  (3-6  feet]  in  a  single 
growing  season.  The  stems  are  single, 
sometimes  branching  near  the  top. 
Leaves  are  even-pinnate,  2-12 
centimeters  (0.8-4.8  inches)  long,  with 
entire,  gland-dotted  leaflets.  The 
irregular,  legimie-type  flowers  are  about 
1  cm  (0.4  inch)  across,  yellow,  streaked 
with  red,  and  grow  in  racemes 
(elongated  inflorescences  with  stalked 
flowers).  The  fruit  is  a  loment  with  6-10 
segments,  turning  dark  brown  when 
ripe.  Flowering  begins  late  July  and 
continues  through  September.  Fruits  are 
produced  simultaneously  from  July  to 
late  October.  Some  observations 
indicate  that  seedlings  may  germinate 
only  in  "flotsam"  (plant  material)  that 
has  been  deposited  on  the  riverbank 
(Bruederle  and  Davison  1984). 

Aeschynomene  virginica  has  been 
confused  with  other  members  of  the 
genus,  particularly  A.  indica,  which  is 
an  introduced,  weedy  species,  common 
in  wet  agricultural  areas  from  North 
Carolina  to  Florida,  west  to  Texas  and 
Arkansas.  Another  introduced  member 
of  this  genus,  A.  rudis,  has  also  been 
confused  with  A.  virginica.  This 
confusion  has  resulted  in  references  to 
virginica  in  numerous  week  science 
publications  (e.g.  Boyette  et  al  1979; 
Hackett  and  Murray  1986).  The  situation 
was  clarified  by  Carulli  and 
Fairbrothers  (1988),  who  showed  the 
three  species  to  be  distinguishable 
based  on  electrophoretic  analysis  of 
allozyme  variation.  Previous  studies  had 
also  indicated  the  morphological 
distinctiveness  of  A.  virginica.  In  her 
monograph  of  the  genus,  Rudd  (1955) 
distinguishes  A.  virginica  from  A.  indica 
based  on  the  sizes  of  the  fruit  stipes  and 
the  flowers.  Numerous  other  authors, 
including  Femald  (1939),  Gleason  and 
Cronquist  (1963)  and  Radford  et  al. 


(1964)  have  recognized  the  taxonomic 
validity  of  i4.  virginica.  The  recently 
published  Vascular  Flora  of  the 
Southeastern  United  States:  Volumes 
(Isley  1990)  clearly  distinguishes  these 
three  species  of  Aeschynomene. 

At  present,  the  sensitive  joint-vetch  is 
extant  in  New  Jersey,  Maryland, 
Virginia  and  North  Carolina.  The  plant's 
status  in  North  Carolina  merits  special 
comment.  During  the  mid-1980's,  status 
survey  work  in  North  Carolina  (Leonard 
1985)  revealed  that  the  species  was  no 
longer  extant  at  any  of  the  five  historic 
localities.  Potential  visible  causes  of 
population  loss  included  commercial 
and  housing  developments,  realignment 
of  a  highway,  habitat  conversion  to  a 
public  beach,  and  competition  from 
weedy  species.  In  the  course  of  survey 
work,  six  new  occurrences  of  i4. 
virginica  were  found,  two  in  or  adjacent 
to  cornfields  and  the  remainder  in 
roadside  ditches.  These  new 
populations,  however,  have  not  proven 
to  be  stable.  Three  disappeared  the  year 
following  their  discovery,  and  another 
population  has  since  disappeared.  As  of 
the  summer  of  1990,  A.  virginica  is 
known  to  be  extant  in  North  Carolina 
only  in  two  ditches  connected  to  Lake 
Mattamuskeet,  in  Hyde  County. 
Intensive  fieldwork  in  North  Carolina's 
estuarine  freshwater  tidal  marshes 
during  the  1990  field  season  revealed  no 
new  joint-vetch  populations  (A. 
Weakley,  North  Carolina  Heritage 
Program,  pers.  comm..  1990). 

The  currently  known  distribution  of 
the  species  is  as  follows:  New  Jersey: 
one  small  population  [+  50  individuals) 
on  Wading  Greek  in  Burlington  County 
and  one  large  population  (-f  2000  on  the 
Manumuskin  River  in  Cumberland 
County.  The  latter  site,  representing  one 
of  the  few  remaining  examples  of 
pristine  freshwater  tidal  marsh  habitat 
in  the  State  and  containing  the  largest 
known  viable  Aeschynomene  virginica 
population,  has  been  acquired  by  The 
Nature  Conservancy.  New  Jersey 
historic  records  for  A.  virginica  occur  in 
Atlantic,  Camden,  Cape  May,  and  Salem 
Counties.  Additional  potential  habitat 
along  the  Mullica  and  Murice  River 
Systems  remains  to  be  checked  for  the 
presence  of  jointvetch  populations. 
Maryland:  one  population  of  about  200 
individuals  on  Manokin  Creek,  in 
Somerset  County;  historic  records  from 
Anne  Arundel,  Calvert,  Charles,  Prince 
Georges  and  Wicomico  Counties.  All 
historic  records  have  been  recently 
field-checked.  North  Carolina:  As  Stated 
above,  A.  virginica  was  known  as  of  the 
summer  of  1990  from  two  ditches  In 
Hyde  County.  The  plant  also  occurred 
historically  in  Beaufort  and  Craven 
Counties.  Virginia:  This  is  the  stronghold 


of  the  species'  current  distribution.  It 

occurs  in  six  populations  along  four 
major  river  systems,  as  follows:  (1)  A 
population  of  about  40  individuals  along 
the  Potomac  River  in  Stafford  County; 
(2)  an  extensive  population  consisting  of 
seven  sub-populations  along 
approximately  25  miles  of  the 
Rappahannock  River  in  King  George, 
Essex,  Richmond  and  Westmoreland 
Counties;  (3)  a  large  population 
consisting  of  five  sub-populations  along 
an  approximate  15-mile  stretch  of  the 
Mattaponi  River,  a  tributary  of  the  York 
in  Kind  and  Queen  and  King  William 
Counties;  (4)  five  subpopulations  along  a 
15-mile  section  of  the  Pamunkey  River, 
another  tributary  of  the  Yorii  (King 
William  and  New  Kent  Counties);  (5)  a 
population  of  about  50  plants  on  the 
Chickahominy  River,  a  tributary  of  the 
James  River,  in  Charles  City  and  James 
City  Counties;  and  (6)  a  tiny  population 
of  some  eight  plants  along  the  mainstem 
of  the  James  River,  in  Charles  City 
County.  The  species  is  apparently 
extirpated  from  its  type  locality  further 
dov^mstream  on  the  Rappahannock  in 
Middlesex  County.  Historic  records  also 
exist  for  Prince  George  and  Surry 
Counties,  along  the  James  River.  The 
historic  range  of  the  species  also 
included  Delaware,  (New  Castle 
County),  where  it  was  last  observed  in 
1899,  and  Pennsylvania  (Delaware 
County],  where  it  was  last  seen  in  1891. 

Federal  government  actions  on  this 
species  began  on  December  15, 1980, 
when  the  Service  published  in  the 
Federal  Register  a  revised  Notice  of 
Review  for  Native  Plants  (45  FR  82480). 
Aeschynomene  virginica  was  included 
in  that  notice  as  Category  2  species. 
Category  2  includes  those  taxa  for 
which  proposing  to  list  as  endangered  or 
threatened  species  is  possibly 
appropriate,  but  for  which  substantial 
data  on  biological  vulnerability  and 
threats  are  not  currently  available  to 
support  proposed  rules.  On  November 
28, 1983,  the  Service  published  in  the 
Federal  Register  a  supplement  to  the 
Notice  of  Review  for  Native  Plants  (48 
FR  53640):  updated  plant  notices  have 
been  published  on  September  27, 1985 
(50  FR  39526)  and  February  21, 1990  (55 
FR  6184).  A.  virginica  was  included  in 
these  revisions  as  a  Category  2  species. 

In  1985  the  Service  contracted  with 
The  Nature  Conservancy's  Eastern 
Regional  Office  to  conduct  status  survey 
work  on  A.  virginica  and  several  other 
Federal  candidate  species.  Their  report 
(Rawinski  and  Cassin  1986)  indicated 
that  sufificient  information  did  not  exist 
at  that  time  to  support  listing  A. 
virginica  as  endangered  or  threatened. 
They  recommended  retention  of  this 
species  in  Category  2.  Since  this  report 
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wa«  submitted,  four  known  occurrences 
of  the  species  in  North  Carolina  have 
disappeared,  taxonomic  uncertainties 
have  been  resolved,  further  surveys  of 
potential  habitat  have  beoi  conducted, 
and  threats  to  the  species'  continued 
existence  have  intensified  sufficiently  to 
support  a  listing  as  threatened. 

Summary  of  Factors  Affecting  the 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  etseq.]  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
detennined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Aeschynomene  virginico 
(L)  B.S.P.  (sensitive  joint- vetch]  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  extirpation  of  the  sensitive  joint- 
vetch  from  Delaware  and  Pennsylvania 
and  its  elimination  from  many  sites  in 
other  states  can  be  directly  attributed  to 
anthropogenic  habitat  destruction.  Many 
of  the  marshes  where  it  occurred 
historically  have  been  dredged  and/or 
filled  and  the  riverbanks  bulkheaded  or 
stabilized  with  riprap.  This  it  most 
evident  in  historic  krcations  around 
Philadelphia  (Bruederle  and  Davison 
1984).  Other  sources  of  potential  or 
actual  habitat  destruction  include 
impoundments  and  water  withdrawal 
projects,  road  construction,  commercial 
and  residential  development,  and 
resultant  pollution  and  sedimentation. 

The  remaining  stronghold  of  i4. 
virginica  is  in  Virginia,  along  the 
relatively  narrow  band  of  freshwater 
tidal  sections  of  several  river  systems  on 
the  coastal  plain.  These  river  sections 
are  quite  pristine,  given  their  proximity 
to  the  major  metropolitan  areas  of 
Washington,  D.C.  and  Richmond. 
Virginia.  As  the  suburbs  associated  with 
these  cilies  expand,  the  impacts  to  these 
river  sections  from  residential  and 
commercial  development  shoreline 
stabilization  activities,  point  and  nen- 
point  source  discharges,  recreational 
use,  water  development  projects,  and 
sedimentation  from  building  and  road 
construction,  are  all  expected  to 
increase  greatly. 

Certain  of  these  factors  are  known  to 
be  harmful  to  Aeschynomene  virginica; 
others  require  further  study  to  determine 
their  effects.  Shoreline  stabilization,  as 
in  placement  of  riprap,  can  desto^y  the 


species'  habitat  directly.  Increased 
motorboat  traffic  is  known  to  be 
detrimental  to  freshwater  tidal  systems 
(A£.  Schuyler,  Philadelphia  Academy  of 
Natural  Sciences,  pers.  comm.,  1989).  In 
addition  to  direct  toxic  effects  from  fuel 
leaks,  the  wave  action  from  boat  wakes 
can  rapidly  erode  the  mudflats  and 
banks  where  the  joint-vetch  grows. 
Along  narrower  river  sections,  the  wake 
from  a  single  boat  may  affect  both 
shorelines  simultaneously. 

Sedimentation  could  affect  A. 
virginica  by  inhibiting  germination, 
smothering  seedlings  and/or  promoting 
the  invasion  of  weedy  species.  Sipple 
(1990)  notes  that  sedimentation  of  the 
Patuxent  River  in  Maryland  has  allowed 
the  common  reed  [Phragmites  australis) 
to  extend  its  range,  displacing  much  of 
the  wild  rice  [Zizania  aquatica]  that 
occurred  historically  along  this  river. 
Establishment  oi  Phragmites  or  other 
invasive  species  could  be  especially 
detrimental  to  A.  virginica,  which  has 
evolved  to  thrive  in  an  environment 
with  little  competition  from  other  plants. 

Two  specific  projects  could  threaten 
New  Jersey's  large  population  of  A 
virginica.  One  is  the  extension  of  a 
major  highway,  which  is  proposed  to 
cross  the  Manumuskin  River  in  the 
vicinity  of  the  population.  The  plants 
and  their  habitat  could  be  destroyed 
directly,  during  the  construction  process, 
or  indirectly,  through  input  of  sediments, 
road  salt,  or  pefrochemicals.  The  other 
project  is  a  coal-powered  electric 
generating  facility,  proposed  to  be 
located  less  than  a  mile  upstream  from 
the  population.  There  is  concern  that  the 
disposal  of  by-products  from  this  facility 
could  degrade  the  plants'  habitat. 

Maryland's  one  known  joint-vetch 
population  is  located  along  Manokin 
Creek,  adjacent  to  a  major  highway.  Jn 
addition  to  being  vulnerable  to  various 
pollutants  associated  with  the  road,  the 
population  is  flanked  by  invasive  ' 
weeds,  including  Phragmites  australis 
and  multflora  rase  [Rosa  multiflora). 

In  Virginia,  most  of  the  potential 
threats  facing  Aeschynomene  virgnica 
and  its  habitat  are  associated  with 
population  growth.  Within  the 
Chesapeake  Bay  watershed.  Virginia's 
population  is  projected  to  increase  by 
32%  by  the  year  2020,  a  rate  nearly  twice 
that  predicted  for  Maryland  (19%)  and 
four  times  that  for  Pennsylvania  (8%) 
(Year  2020  Panel  1968).  In  areas  local  to 
the  occurrence  ol  Aeschynomene 
virginica,  growth  rates  may  be  even 
greater.  Over  the  past  ten  years  the 
human  population  of  King  William 
County  near  the  Mattaponiiliver  jomt- 
vetch  population  has  grown  more  than 
60  per  cent  (Oberg  1990),  and  this 
growth  rate  is  projected  to  continue. 


Residential  development  associated 
with  this  population  increase  is 
becoming  evident.  In  early  1991,  a  200- 
acre  subdivision  was  completed  in 
eastern  King  and  Queen  County.  This 
development  includes  a  boat  launch  and 
pier  on  the  Mattaponi.  In  the  western 
part  of  the  county,  efforts  are  underway 
to  secure  the  necessary  zoning  for  a  500- 
acre  development,  which  would  include 
river  access,  an  18-holegolf  course  and 
other  amenities.  Without  careful 
planning,  such  developments  are  likely 
incompatible  with  the  continued 
existence  of  Aeschynomene  virginica. 
The  plants'  habitat  can  be  destroyed  by 
the  construction  of  piers  and  dredging  of 
boat  slips  or  other  recreational 
purposes.  Additionally,  water  quality 
degradation  in  streams  harboring  A. 
virginica  can  result  from  uncontrolled 
runoff  of  pesticides,  fertilizers,  and  other 
chemicals  used  on  golf  courses,  lawns 
and  gardens.  Increased  sewage  effhient 
in  the  area  may  result  in  increased 
nutrient  loadiiig  or  pollution  of  local 
stream  systems. 

Development  pressures  of  great 
magnitude  are  also  found  close  to  tlie 
Washington.  DC  area.  In  1987.  a  1000- 
acre  development  was  proposed  on  the 
Widewater  Peninsula,  a  finger  of  land  in 
Stafford  County,  Virginia,  that  harbors 
the  solfe  known  Potomac  River 
occurrence  oi  Aeschynomene  virginica. 
The  original  proposal  called  for  over 
3150  dwellings,  a  conference  center,  golf 
course,  air  strip,  stores,  offices,  a  1000- 
slip  marina  and  industrial  uses,  lliis 
proposal  required  a  rezoning,  which  was 
rejected.  However,  several  alternative 
planned  developments  have  been 
proposed,  and  the  current  intended  land 
use  of  this  area  is  for  relatively  high 
intensity  waterfront  development, 
which,  without  careful  planning,  may 
not  be  compatible  with  the  continued 
existence  of  i4.  virginica. 

In  addition  to  expanded  residential 
development,  the  population  increase  in 
Virynia  will  be  accompanied  by  an 
increased  demand  for  potable  water. 
Tidal  freshwater  river  systems  are  the 
source  of  freshwater  in  closest 
proximity  to  coastal  communities  and 
the  obvious  choice  for  obtaining  this 
necessary  commodity.  The  construction 
of  Walker's  Dam  has  already  eliminated 
the  tidal  influence  on  a  significant 
portion  of  the  Chickahominy  River, 
perhaps  destroying  joint-vetch  habitat  in 
the  process. 

Currently,  the  Newport  News 
Waterworks  projects  a  water  deficit  of 
35  million  gallons  per  day  (mgd)  by  the 
year  2040.  The  utility  is  beginning  to 
evaluate  numerous  water  supply 
options,  three  of  which  could  potentially 


affect  A.  virginica  habitat.  Fit 
withdrawal  of  40  mgd  from  th 
River  above  Richmond.  A  sec 
alternative  would  involve  a  p 
from  the  Pamunkey  and  Chid 
Rivers  (a  40  mgd  withdrawal 
proposed  for  each  river).  A  th 
alternative  calls  for  a  maximi 
withdrawal  from  the  Mattapo 
Gladden.  TNC.  Charlottesvilli 
comm.,  1991). 

Spotsylvania  County  has  pi 
that  it  will  need  to  increase  it 
to  provide  potable  water  by  1 
County  has  applied  for  a  pern 
withdraw  some  8.2  mgd  from 
(a  tributary  of  the  Mattaponi '. 
Stafford  and  Spotsylvania  Co 
the  City  of  Fredericksburg  art 
discussing  a  24  mgd  withdraw 
the  Rappahannock  River  at 
Fredericksburg. 

Hanover  County,  Virginia.  ] 
begin  operating  a  reservoir  fo 
water  supply  to  the  Mechanic 
Chickahominy  area  by  the  en 
century.  The  reservoir  would 
by  constructing  a  cross-strear 
impoundment  on  Crump  Cree 
tributary  to  the  Pamunkey  Ri\ 
implementation  of  this  propos 
include  a  25  mgd  withdrawal 
Pamunkey  River. 

The  effects  of  these  proposi 
supply  projects  on  A.  virginic 
likely  to  be  detrimental  and  c 
to  be  evaluated,  both  on  a  loc 
regional  basis.  The  withdrawn 
amounts  of  freshwater  could  i 
salinity  of  the  marsh  systems 
by  the  joint-vetch,  possibly  b( 
species'  tolerance  limits.  Cert 
key  plant  and  animal  species 
community  type  could  also  su 
with  unknown  impacts  to  the 
a  whole.  Salinity  changes  mig 
promote  the  invasion  of  weed 
species  that  could  readily  out 
the  joint-vetch. 

B.  Overutilization  for  Comme 
Recreational,  Scientific,  or  Ec 
Purposes 

A.  virginica  has  not  been  a 
collection,  since  it  grows  in  a 
specialized  habitat  and  woulc 
survive  under  normal  garden 
The  plant  has  been  collected 
for  scientific  study.  The  increi 
visibility  of  the  species  as  a  n 
publication  of  this  proposed  r 
increase  the  perceived  value  i 
specimens  to  collectors. 

C.  Disease  or  Predation 

Observations  in  North  Care 
indicated  severe  depredation 
by  tobacco  budworms  and  co 
earworms  (Leonard  1985).  It  ii 
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Residential  development  associated 
with  this  population  increase  is 
becoming  evident.  In  early  1991,  a  200- 
acre  subdivision  was  completed  in 
eastern  King  and  Queen  County.  Tliis 
development  includes  a  boat  launch  and 
pier  on  the  Mattaponi.  In  the  western 
part  of  the  county,  efforts  are  underway 
to  secure  the  necessary  zoning  for  a  500- 
acre  development,  which  would  include 
river  access,  an  IS-hole  golf  course  and 
other  amenities.  Without  careful 
planning,  such  developments  are  likely 
incompatible  with  the  continued 
existence  ol  Aeschynomene  virginica. 
The  plants'  habitat  can  be  destroyed  by 
the  construction  of  piers  and  dredging  of 
boat  slips  or  other  recreational 
purposes.  Additionally,  water  quality 
degradation  in  streams  harboring  A. 
virginica  can  result  from  uncontrolled 
runoff  of  pesticides,  fertilizers,  and  other 
chemicals  used  on  golf  ctnirses,  lawns 
and  gardens.  Increased  sewage  effhrent 
in  the  area  may  result  in  increased 
nutrient  loading  or  pollution  of  local 
stream  systems. 

Development  pressures  of  great 
magnitude  are  also  found  close  to  fhe 
Washington,  DC  area.  In  1987,  a  1000- 
acre  development  was  proposed  on  the 
Widewater  Peninsula,  a  finger  of  land  in 
Stafford  County.  Vii^ginia.  that  harbors 
the  solfe  known  Potomac  River 
occurrence  oi  Aeschynomene  virginica. 
The  original  proposal  called  for  over 
3150  dwellings,  a  conference  center,  golf 
course,  air  strip,  stores,  offices,  a  1000- 
slip  marina  and  industrial  uses.  This 
proposal  required  a  rezoning,  which  was 
rejected.  However,  several  alternative 
planned  developments  have  been 
proposed,  and  the  current  intended  land 
use  of  this  area  is  for  relatively  high 
intensity  waterfront  development, 
which,  without  careful  planning,  may 
not  be  compatible  with  the  continued 
existence  of /4.  virginica. 

In  addition  to  expanded  residential 
development,  the  population  increase  in 
Virginia  will  be  accompanied  by  an 
increased  demand  for  potable  water. 
Tidal  freshwater  river  systems  are  the 
source  of  freshwater  in  closest 
proximity  to  coastal  communities  and 
the  obvious  choice  for  dbtainhig  this 
necessary  commodity.  The  construction 
of  Walker's  Dam  has  already  eliminated 
the  tidal  influence  on  a  significant 
portion  of  the  Chickahominy  River, 
perhaps  destroying  joint-vetch  habitat  in 
the  process. 

Currently,  the  Newport  News 
Waterworks  projects  a  water  deficit  of 
35  million  gallons  per  day  (mgd)  by  the 
year  2040.  The  utility  is  beginning  to 
evaluate  numerous  water  supply 
options,  three  of  which  could  potentially 


affect  A.  virginica  habitat.  First  is  the 
withdrawal  of  40  mgd  from  the  James 
River  above  Richmond.  A  second 
alternative  would  involve  a  pump  over 
from  the  Pamunkey  and  Chickahominy 
Rivers  (a  40  mgd  withdrawal  rate  is 
proposed  for  each  river).  A  third 
alternative  calls  for  a  maximum  75  mg4 
withdrawal  from  the  Mattaponi  River  (B. 
Gladden,  TNC,  Charlottesville.  VA  pers. 
comm.,  1991). 

Spotsylvania  County  has  projected 
that  it  will  need  to  increase  its  capacity 
to  provide  potable  water  by  1995.  The 
County  has  applied  for  a  permit  to 
withdraw  some  8.2  mgd  from  Po  Creek 
(a  tributary  of  the  Mattaponi  River). 
Stafford  and  Spotsylvania  Counties  and 
the  City  of  Fredericksburg  are  also 
discussing  a  24  mgd  withdrawal  from 
the  Rappahannock  River  at 
Fredericksburg. 

Hanover  County,  Virginia,  proposes  to 
begin  operating  a  reservoir  for  public 
water  supply  to  the  Mechanicsville- 
Chickahominy  area  by  the  end  of  this 
century.  The  reservoir  would  be  created 
by  constructing  a  cross-stream 
impoundment  on  Crump  Creek,  a 
tributary  to  the  Pamunkey  River.  The 
implementation  of  this  proposal  would 
include  a  25  mgd  withdrawal  from  the 
Pamunkey  River. 

The  effects  of  these  proposed  water 
supply  projects  on  A.  virginica  are  very 
likely  to  be  detrimental  and  clearly  need 
to  be  evaluated,  both  on  a  local  and  a 
regional  basis.  The  withdrawal  of  large 
amounts  of  freshwater  could  raise  the 
salinity  of  the  marsh  systems  occupied 
by  the  joint-vetch,  possibly  beyond  the 
species'  tolerance  limits.  Certain  other 
key  plant  and  animal  species  in  this 
community  type  could  also  succumb, 
with  unknown  impacts  to  the  system  as 
a  whole.  SaUnity  changes  might  also 
promote  the  invasion  of  weedy  plant 
species  that  could  readily  out-compete 
the  joint-vetch. 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

A.  virginica  has  not  been  a  target  for 
collection,  since  it  grows  in  a 
specialized  habitat  and  would  not 
survive  under  normal  garden  conditions. 
The  plant  has  been  collected  in  the  past 
for  scientific  study.  The  increased 
visibility  of  the  species  as  a  result  of  the 
publication  of  this  proposed  rule  might 
increase  the  perceived  value  of 
specimens  to  collectors. 

C.  Disease  or  Predation 

Observations  in  North  Carolina  have 
indicated  severe  depredation  of  seeds 
by  tobacco  budworms  and  com 
earworms  (Leonard  1985).  It  is  unlikely 


that  these  predators  would  prove  to  be  a 
problem  in  other  populations  throughout 
the  species'  range,  as  they  would  not 
occur  in  typical  wetland  habitat. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  sensitive  joint-vetch  is  Usted  as 
endangered  by  the  States  of  Maryland. 
New  Jersey,  and  North  Carolina,  but  is 
afforded  no  legal  protection  in  Virginia. 
The  Maryland  Threatened  and 
Endangered  Species  regulations 
(COMAR  08.03.08)  prohibit  taking  of 
endangered  plant  species  from  State 
property  except  by  special  permit,  and 
further  prohibit  taking  from  private 
property  without  the  written  permission 
of  the  landowner.  However,  these 
regulations  do  not  prohibit  alteration  of 
the  habitat  in  which  these  species  occur. 
Protection  of  habitat  is  afforded 
Aeschynomene  under  Maryland's 
Critical  Areas  legislation.  COMAR 
14.15.09  prohibits  any  activity  that  may 
adversely  affect  any  endangered  or 
threatened  species  or  its  habitat  within 
100  feet  of  the  upper  limit  to  a  tidal 
wetland.  The  joint-vetch  is  afforded 
legal  protection  in  North  Carolina  by 
North  Carolina  general  statutes  $  106- 
202.122, 106-202.19  (CUN.SUP.1985), 
which  prohibit  interstate  trade  without  a 
permit,  prohibit  taking  without  written 
permission  of  landowners,  and  provide 
for  monitoring  and  management  of  state- 
listed  species.  However,  this  legislation 
provides  no  habitat  protection  for  listed 
species.  In  Virginia,  the  State  with  the 
greatest  number  of  populations  of  i4. 
virginica,  there  is  no  protection.  Even  if 
the  species  were  listed  under  Virginia's 
Endangered  Plant  and  Insect  Species 
Act  (title  3.1,  chapter  39).  it  would  be 
protected  from  take,  but  destruction  or 
alteration  of  its  habitat  would  be 
unregulated.  In  these  States,  listing 
under  the  Endangered  Species  Act 
would  provide  additional  protection 
particularly  for  the  habitat  of  A. 
virginica.  In  New  Jersey,  numerous  laws 
pertain  to  the  protection  of  endangered 
plants.  The  New  Jersey  Endangered 
Plant  Species  List  Act  (NJ  SA  13:lB- 
15.151-158)  merely  provides  for  the 
creation  of  a  list  of  rare  plants  and 
offers  no  protection  from  take  or  habitat 
alteration.  However,  other  State  laws 
provide  substantial  protection.  One  New 
Jersey  population  occurs  within  the  area 
protected  by  the  Pinelands  Protection 
Act  (NJ  AC  7:50-6.24),  which  prohibits 
any  development  that  would  adversely 
affect  the  survival  of  any  local 
population  of  an  endangered  or 
threatened  species.  The  regulations 
governing  the  Coastal  Area  Facility 
Review  Act  (N.J.S.A.  13:19-1  et  seq.) 
state  that  habitat  for  endangered  and 


threatened  species  on  Federal  or  State 
lists  or  under  active  consideration  for 
inclusion  on  either  list  will  be 
considered  "special  areas"'. 
Development  in  these  areas  is 
prohibited  unless  it  can  be  shown  that 
the  rare  species'  habitat  would  not  be 
adversely  affected.  The  population 
protected  under  the  Pinelands 
legislation  also  falls  within  the  area 
covered  by  this  Act  The  New  Jersey 
Freshwater  Wetlands  Protection  Act 
(N.J.S.A.  13SB-1  et  aeq.)  prohibits 
regulated  activities  from  jeopardizing 
threatened  or  endangered  species  or 
adversely  modifying  their  historic  or 
documented  habitat,  but  this  protection 
extends  only  to  Federally  listed  plants. 
Therefore,  Federal  listing  would  activate 
this  law  on  behalf  of  New  Jersey's  other 
known  (and  much  larger)  population  of 
A.  virginica. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Whether  due  to  causes  mentioned 
under  Factor  A  or  to  other  as  yet 
unidentiBed  threats,  the  extent  of 
Aeschynomene  virginica  along  river 
systems  in  Virginia  is  contracting.  On 
both  the  Rappahannock  and  the  James 
Rivers,  Aeschynomene  virginica  was 
collected  historically  some  10  miles 
further  upstream  and  downstream  than 
it  is  currently  known  to  exist.  It  remains 
on  only  one  section  of  the  Chickahominy 
River,  where  it  once  had  a  much  broader 
distribution,  as  noted  from  historical 
collections  (T.  Wieboldt.  VPI&SU 
Herbarium,  pers.  comm..  1990). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present  and  future  threats  faced  by  this 
species  in  determining  to  propose  Uiis 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Aeschynomene 
virginica  as  threatened.  The  species  is 
not  in  immediate  danger  of  extinction, 
due  primarily  to  its  current  distribution 
along  six  river  systems  in  Virginia. 
However,  the  best  available  data 
indicate  that  it  qualifies  as  a  threatened 
species,  based  on  the  projected  outlook 
for  human  population  increase  and 
associated  commercial  and  suburban 
development,  demand  for  water,  and 
increased  human  use  along  these  river 
systems.  Increased  development  has 
proven  to  be  detrimental  to  A.  virginica 
and  its  specialized  hpbitat.  as  indicated 
by  the  species'  extirpation  from  two 
States  and  numerous  counties  in  the 
States  where  it  is  yet  extant. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
reouires  that,  to  the  maximum  extent 
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prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  the 
species  is  proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time.  As 
discussed  under  Factor  B  in  the 
Summary  of  Factors  Affecting  the 
Species,  Aeschynomene  virginica  is 
threatened  by  taking,  an  activity 
difficult  to  enforce  against  and  only 
regulated  by  the  Act  with  respect  to 
plants  in  cases  of  (1)  removal  and 
reduction  to  possession  of  listed  plants 
from  lands  under  Federal  jurisdiction,  or 
their  malicious  damage  or  destruction 
on  such  lands;  and  (2)  removal,  cutting, 
digging  up,  or  damaging  or  destroying  in 
knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Such  provisions  are 
difficult  to  enforce,  and  publication  of 
critical  habitat  descriptions  and  maps 
would  make  the  joint-vetch  more 
vulnerable  and  increase  enforcement 
problems.  All  involved  parties  and 
principal  landowners  have  been  notified 
of  the  location  and  importance  of 
protecting  this  species"  habitat. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  possess 
and  through  the  section  7  jeopardy 
standard.  Therefore,  it  would  not  now 
be  prudent  to  determine  critical  habitat 
for  this  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  action  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  aU  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 


critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Because  A.  virginica  occurs 
in  wetland  habitat,  many  projects 
potentially  affecting  it  would  be  within 
the  permitting  authority  of  the  U.S. 
Army  Corps  of  Engineers.  The  water 
supply  and  development  projects 
mentioned  under  Factor  A  are  among 
such  projects. 

The  listing  of  this  plant  also  brings 
sections  5  and  6  of  the  Endangered 
Species  Act  into  full  effect  on  its  behalf. 
Section  5  authorizes  the  acquisition  of 
lands  for  the  purpose  of  conserving 
endangered  and  threatened  species. 
Pursuant  to  section  6.  the  Service  may 
grant  funds  to  affected  states  for 
management  actions  aiding  the 
protection  and  recovery  of  the  species. 

Listing  sensitive  joint-vetch  as 
threatened  provides  for  development  of 
a  recovery  plan.  Such  a  plan  will  bring 
together  State,  Federal,  and  private 
efforts  for  conservation  of  the  species. 
The  plan  will  establish  an 
administrative  framework,  sanctioned 
by  the  Act.  for  agencies  to  coordinate 
activities  and  cooperate  with  each  other 
in  conservation  efforts.  The  plan  will 
also  set  recovery  priorities  and  estimate 
the  cost  of  various  studies  or  other  tasks 
necessary  to  accomplish  them.  It  will 
assign  appropriate  functions  to  each 
agency  and  a  time  frame  within  which 
to  complete  them.  It  may  also  identify 
specific  areas  that  need  to  be  monitored 
and  possibly  managed  for  the 
conservation  of  the  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  Seeds  from 
cultivated  specimens  of  threatened  plant 
species  are  exempt  from  these 
prohibitions  provided  that  a  statement 


of  "cultivated  origin"  appears  on  their 
containers.  In  addition,  for  listed  plants, 
the  1988  amendments  (Pub.  L.  100-478) 
to  the  Act  prohibit  the  malicious  damage 
or  destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up.  or 
damaging  or  destroying  of  listed  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.72  also  provide  for  the  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activities  involving 
threatened  species  under  certain 
circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  room  432. 
4401  N.  Fairfax  Dr..  Arlington.  VA 
22203-3507.  (703/358-2104). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species: 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides ' 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 


Annapolis  Field  Office  (sec 
section). 

National  Environmental  Po 

The  Fish  and  Wildlife  Se 
determined  that  an  Enviroi 
Assessment,  as  defined  un 
authority  of  the  National  E 
Policy  Act  of  1969,  need  no 
in  connection  with  regulati 
pursuant  to  section  4(a)  of 
Endangered  Species  Act  ol 
amended.  A  notice  outiinir 
Service's  reasons  for  this  d 
was  published  in  the  Fedei 
October  25, 1983  (48  FR  492 
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Fabaceae — Bean  family: 

Aesctiynomene  virginica 
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of  "cultivated  origin"  appears  on  their 
containers.  In  addition,  for  listed  plants, 
the  1988  amendments  (Pub.  L.  100-478) 
to  the  Act  prohibit  the  malicious  damage 
or  destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  listed  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.72  also  provide  for  the  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activities  involving 
threatened  species  under  certain 
circumstances. 

It  is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  room  432. 
4401  N.  Fairfax  Dr..  Arlington,  VA 
22203-3507.  (703/358-2104). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides  ' 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 


Annapolis  Field  Office  (see  addresses 
section). 

National  Environmental  Foiicy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Author 

The  primary  author  of  this  proposed 
rule  is  Judy  Jacobs,  Armapolis  Field 
Office.  U.S.  Fish  and  Wildlife  Service, 
1825  Virginia  Street,  Annapolis, 
Maryland  21401  (301)  269-5448. 

List  of  Subjects  b  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and  * 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 
PART  17-(  AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17.  subchapter  B  of  chapter 
1.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Public  Law 
9&-625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  8 17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Fabaceae  to  the 
List  of  Endangered  and  Threatened 
Plants: 


517.12 
plants. 

•        • 

(h)  * 


Endang«r*d  and  ttwMtwMd 


dpoCIvS 


Scientific  name 


Common  name 


Historic  rang* 


Status        Wtien  toted 


Critical 


SpecW 


Fabaceae— 6ean  family: 

Aeschynomene  virginic* _....  Serwitlve  joint-yetch.. 


U.S. A  (DE,  MD.  NC,  NJ,  PA.  VA) T 


NA 


NA. 


Dated:  July  2. 1991. 
Richard  N.  Smith, 

Acting.  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  91-17760  Filed  7-25-91:  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mles  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  ailings,  delegations  of 
authonty,   filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  91-107] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact  Relative  to  Issuance 
of  Permits  to  Field  Test  Genetically 
Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 

summary:  We  are  advising  the  public 
that  five  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plant  Health  Inspection  Service  relative 
to  the  issuance  of  permits  to  allow  the 
field  testing  of  genetically  engineered 
organisms.  The  assessments  provide  a 
basis  for  the  conclusion  that  the  field 
testing  of  these  genetically  engineered 
organisms  will  not  present  a  risk  of  the 
introduction  or  dissemination  of  a  plant 
pest  and  will  not  have  a  significant 


Permit  Numt9«r 


91-094-01  (renewal 
of  90-032-01 
issued  on  05-Oft- 
90). 

91-105-01 


91-100-01. 
91-129-01. 


91-115-01 


Permittee 


impact  on  the  quality  of  the  human 
environment.  Based  on  these  findings  of 
no  significant  impact,  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  environmental  impact 
statements  need  not  be  prepared. 
ADDRESSES:  Copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141. 
South  Building.  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Petrie.  Program  Specialist. 
Biotechnology  Permits.  Biotechnology. 
Biologies,  and  Environmental  Protection, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
room  850.  Federal  Building,  6505  Belcrest 
Road.  Hyattsville.  MD  20782.  (301)  436- 
7612.  For  copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact,  write  Clayton  Givens 
at  this  same  address.  The  documents 
should  be  requested  under  the  permit 
numbers  listed  below. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  into 
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the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and.  when  necessary,  an  environment 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  the  permit 
apphcations.  APHIS  assessed  the 
impact  on  the  environment  of  releasing 
the  organisms  under  the  conditions 
described  in  the  permit  applications. 
APHIS  concluded  that  the  issuance  of 
the  permits  listed  below  will  not  present 
a  risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessments  and 
findings  of  no  significant  impact,  which 
are  based  on  data  submitted  by  the 
apphcants  as  well  as  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS' review 
and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 
field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  the  following  permits  to 
allow  the  field  testing  of  genetically 
engineered  organisms: 


Monsanto  Agricultural  Company.. 


Pioneer  Hi-Bred  International,  Incor- 
porated. 

Ciba-Geigy  Biotechnology  Research . 

Holden's  Foundation  Seeds,  Incor- 
porated. 

U.S.  Department  of  Agriculture,  Agri- 
cultural Research  Service. 


Date 
Issued 


06-25-91 


0&-27-91 

06-28-91 
07-01-91 


07-08-91 


Organism 


Potato  plants  genetically  engineered  to  express  the  viral  coat 
proteins  from  potato  vims  X  (PVX),  potato  vinjs  V  (PVY),  and/ 
or  potato  leal  roll  viois  (PLRV). 

Corn  plants  genetically  to  express  a  phosphinothricin  bialaphos 

herbicide  tolerance  gene  and  two  marker  genes. 
Com  plants  genetically  engineered  to  express  two  marker  genes . 
Com  plants  genetically  engineered  to  express  a  phosphinotncin- 

N-acetyltranslerase  (PAT)  gene  to  confer  tolerance  to  the 

herbicide  glufostnate. 
Tobacco  plants  genetically  engineered  to  express  the  beet  curly 

top  virus  (BCTV)  capsid  protein  and  two  marker  genes. 


FieW  Test  Location 


Benton  County, 
Washington. 


Polk  County.  Iowa. 

Molokai,  Hawaii. 
Iowa  County.  Iowa. 


Benton  County, 
Washington. 


The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4331  etseq.). 


(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1509).  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 


part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384. 
August  28. 1979.  and  44  FR  51272-51274. 
August  31. 1979). 


Done  in  Washington.  DC,  thi 
July  1991. 
JaniM  W.  Glosser, 
Administrator,  Animal  and  Pla 
Inspection  Service. 
[FR  Doc.  91-17776  Filed  7-25-9 
■HJJNa  COM  »410-34-M 


Soil  Conservation  Service 
Chunky  River  Watershed, 

aoency:  Soil  Conservation 
U.S.D.A. 

ACTION:  Notice  of  a  finding 
significant  impact. 

summary:  Pursuant  to  sect! 
of  the  National  Environmer 
Act  of  1969;  the  Council  on 
Environmental  Quality  Gui 
CFR  part  1500);  and  the  Soi 
Conservation  Service  Guidi 
part  650);  the  Soil  Conserve 
U.  S.  Department  of  Agricu! 
notice  that  an  environment 
statement  is  not  being  prep 
Chunky  River  Watershed,  I 
Neshoba  Counties,  Mississi 

FOR  FURTHER  INFORMATION 

Pete  Heard.  State  Conserve 
Conservation  Service,  suite 
McCoy  Federal  Building,  IC 
Capitol  Street.  Jackson.  Mis 
39269.  telephone  601-965-5: 

SUPPt^MENTARY  INFORMATI 

environmental  assessment 
federally  assisted  action  im 
the  project  will  not  cause  si 
local,  regional,  or  national  i 
the  environment.  As  a  resul 
findings.  L  Pete  Heard.  Sta 
Conservationist,  has  detern 
preparation  and  review  of  { 
environmental  impact  state 
needed  for  this  project. 

The  project  concerns  a  si 
plan  for  the  purpose  of  redi 
damages  to  urban  areas  ale 
Creek  and  its  Tributary  No, 
planned  works  of  improven 
of  0.8  mile  of  channel  modil 
which  includes  channel  enl 

The  Notice  of  a  Finding  o 
Significant  Impact  (FONSI) 
forwarded  to  the  Environmi 
Protection  Agency  and  to  v 
Federal.  State,  and  local  ag 
interested  parties.  A  limitec 
copies  of  the  FONSI  are  avi 
single  copy  requests  at  the  i 
address.  Basic  data  develop 
the  environmental  assessmi 
file  and  may  be  reviewed  b; 
L.  Pete  Heard. 

No  administrative  action 
implementation  of  the  propi 
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the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and.  when  necessary,  an  environment 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  the  permit 
appUcations,  APHIS  assessed  the 
impact  on  the  environment  of  releasing 
the  organisms  under  the  conditions 
described  in  the  permit  applications. 
APHIS  concluded  that  the  issuance  of 
the  permits  listed  below  will  not  present 
a  risk  of  plant  pest  introduction  or 
dissemination  and  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessments  and 
findings  of  no  significant  impact,  which 
are  based  on  data  submitted  by  the 
applicants  as  well  as  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 
field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  the  following  permits  to 
allow  the  field  testing  of  genetically 
engineered  organisms: 


Organism 


ilants  genetically  engineered  to  express  tt>e  viral  coat 
s  from  potato  virus  X  (PVX),  potato  virus  Y  (PVY),  and/ 
ito  leaf  roll  virus  (PLRV). 

nts  genetically  to  express  a  phosphinottwicin  bialapfios 

de  tolerance  gene  and  two  marker  genes. 

Its  geneticalty  engineered  to  express  two  marker  genes . 

nts  genetically  engineered  to  express  a  phosphinotricin- 

/Itransferase  (PAT)  gene  to  confer  tolerance  to  the 

3e  glufosinate 

plants  genetically  engineered  to  express  the  beet  curty 

IS  (BCTV)  capsid  protein  and  two  marker  genes. 


Field  Test  Location 


Benton  County, 
Washington. 


Polk  County,  Iowa. 

Mok>kai,  Hawaii. 
Iowa  County,  Iowa. 


Benton  County. 
Washington. 


[Council  on 

'  for  Implementing 

Dns  of  NEPA  (40 

(3)  USDA 

ting  NEPA  (7  CFR 


part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384. 
August  28. 1979.  and  44  FR  51272-51274. 
August  31. 1979). 


Done  in  Washington,  DC,  this  23rd  day  of 
July  1991. 
Jamea  W.  Glossar, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  91-17776  Filed  7-25-91;  8:45  am) 
■njJNQ  COM  S410-S4-M 


Soil  Conservation  Service 

Cliunlcy  River  Watershed,  MS 

aoency:  Soil  Conservation  Service, 
U.S.D.A. 

action:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.  S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for 
Chunky  River  Watershed.  Newton  and 
Neshoba  Counties.  Mississippi. 

FOR  FURTHER  INFORMATION  CONTACT:  L 

Pete  Heard,  State  ConserNationist,  Soil 
Conservation  Service,  suite  1321,  A.H. 
McCoy  Federal  Building,  100  West 
Capitol  Street.  Jackson.  Mississippi 
39269,  telephone  601-965-5205. 

SUPPl^MENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  L  Pete  Heard,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  supplemental 
plan  for  the  purpose  of  reducing  flood 
damages  to  urban  areas  along  Newton 
Creek  and  its  Tributary  No.  2.  The 
planned  works  of  improvement  consist 
of  0.8  mile  of  channel  modifications 
which  includes  channel  enlargement. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
L.  Pete  Heard. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 


taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

"(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.)" 

Dated:  July  18, 1991. 
L  Pete  Heard, 
State  Conservationist 
(FR  Doc.  91-17727  Filed  7-25-91;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Foreign  Buyer  Program: 
Application.  Exhibitor  Data,  and 
Evaluation. 

Form  Numbers:  Agency— IT A-426P, 
0MB— 0625-0151. 

Type  of  Request-  Extension  of  the 
expiration  date  of  a  currently 
approved  collection. 

Burden:  7.330  respondents;  1,335 
reporting  hours. 

Average  Hours  Per  Response:  ITA- 
4014P— 10  minutes;  ITA-4015P— 10 
minutes;  ITA-4102P— 3  hours.  10 
minutes. 

Needs  and  Uses:  The  International 
Trade  Administration  (FTA)  runs  the 
Foreign  Buyer  Program  (FBP)  to 
encourage  foreign  buyers  to  attend 
selected  domestic  trade  shows  in  high 
export  potential  industries  and  to 
facilitate  contact  between  U.S. 
exhibitors  and  foreign  visitors.  The 
application  is  the  vehicle  used  by  a 
potential  show  organizer  to  provide 
(1)  his  experience.  (2)  ability  to  meet 
the  special  conditions  of  the  Foreign 
Buyer  Program  and  (3)  information 
about  the  domestic  trade  show  such 
as  number  of  U.S.  exhibitors  and 
percentage  of  net  exhibit  space 
occupied  by  U.S.  companies  vis-a-vis 
non-U.S.  exhibitors.  The  exhibitor 
data  form  is  completed  by  U.S. 
exhibitors  participating  in  a  FBP 
domestic  trade  show  and  used  to  list 
the  firm  and  its  product  in  an  Export 
Interest  Directory  which  is  distributed 
worldwide  for  use  by  Foreign 
Commercial  Oncers  in  recruiting 
delegations  of  foreign  buyers  to  attend 


the  show.  The  exhibitor  evaluation  is 
sent  to  U.S.  exhibitors  after  the  show 
to  determine  the  results  of  ITA's 
efforts  to  bring  together  foreign  buyers 
and  U.S.  firms. 

Affected  Public:  Businesses  or  other  for 
profit;  small  businesses  or 
organizations. 

Frequency:  On  occasion;  annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Marshall  Mills.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills.  OMB  Desk  Officer,  room 
3208  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  July  22, 1991. 
Edward  Michals. 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

(FR  Doc.  91-17750  Filed  7-25-91;  8:45  amj 

■ILUNO  COOC  S810-CW-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Marketing  Data  Form. 

Form  Numbers:  Agency— IT A-466P; 
OMB— 0625-0047. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection. 

Burden:  2.300  respondents;  1.725 
reporting  hours. 

A  verage  Hours  per  Response:  45 
minutes. 

Needs  and  Uses:  The  Marketing  Data 
Form  (MDF)  is  sent  to  participants 
along  with  other  materials  necessary 
to  participate  in  an  FTA  trade 
exhibition,  trade  mission  or 
Matchmaker.  The  MDF  provides 
information  necessary  to  produce 
export  promotion  brochures  and 
directories  and  to  arrange 
appointments  and  prospect  calls  on 
behalf  of  the  participants  with  key 
prospective  buyers,  agents, 
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distributors  or  government  officials. 
Specific  information  is  also  requested 
in  terms  of  the  participants'  objectives 
regarding  agents,  distributors,  joint 
^)rospective  agents,  e.g.,  physical 
facilities,  technical  capabilities, 
financial  strength,  staff, 
representation  of  complementary 
lines,  etc. 
Affected  Public:  Businesses  or  other  for 
profit:  small  businesses  or 
organizations. 
Frequency:  On  Occasion. 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit. 
OMBDesk  O/f/cer  Marshall  Mills,  39S- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  room  5327. 
14th  and  Constitution  Avenue  ^AV., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated;  July  22, 1991. 
Edward  Midiala, 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

(FR  Doc.  91-17751  Filed  7-25-91:  8:45  am] 

KLUNQ  COee  3S10-OM* 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  ReducUon 
Act  (44  U.S.C  Chapter  35). 
Agency:  International  Trade 

Administration. 
Title:  COMMERCIAL  NEWS  USA/ 

Export  Product  Promotion. 
Form  Numbers:  Agency— rrA-4083P. 

OM&-0625-0061. 
Type  of  Request:  Extension  of  the 

expiration  date  of  a  currently 

approved  collection. 
Burden:  2,200  respondents;  917  reporting 

hours. 
A  verage  Hours  Per  Response:  25 

minutes. 
Needs  and  Uses:  The  International 

Trade  Administration  (ITA)  publishes 

the  COMMERCIAL  NEWS  USA 

(CNUSA)  which  promotes  U.S. 

products  available  for  export  in 

overseas  markets.  The  application 

form  is  the  vehicle  used  (1)  by  U.S. 

manufacturers,  service  firms,  and 


pubUshers  of  trade  and  technical 
literature  to  provide  information  on 
products  which  they  want  promoted 
overseas;  (2)  to  determine  if  the 
products  meet  program  criteria,  and 
(3)  to  request  results  of  each 
company's  publicity  in  CNUSA  one 
year  after  publication. 
Affected  Public:  Businesses  or  other  for 
profit;  small  businesses  or 
organizations. 
Frequency:  On  Occasion. 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit. 
OMBDesk  Officer:  Marshall  Mills.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  room  5327. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208  New  ExecuUve  Office  Building. 
Washington.  DC  20503. 

Dated:  July  22. 1991. 
Edward  Michab, 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

[FR  Doc.  91-17752  Filed  7-25-91:  8:45  am] 

BUXINQ  COOC  M1»<:w-M 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  chapter  35). 

Agency:  Patent  and  Trademark  Office. 

Title:  Trademaiic  Processing. 

Form  Number  OMB  Number:  0651-0009. 

Type  of  Request  Extension. 

Burden:  116,000  respondents:  29,000 
reporting  hours.  Average  time  is  15 
minutes. 

Needs  and  Uses:  Information  provided 
by  individuals  and  corporations  is 
used  by  the  Patent  and  Trademark 
Office  to  determine  eligibility  for 
trademark/service  mark  registration. 
The  registration  of  a  mark  provides 
certain  benefits  to  the  holder.  It 
allows  access  to  the  Federal  court 
system  and  serves  as  public  notice  of 
the  registrant's  rights  under  trademark 
law. 

Affected  Public:  Businesses,  industries, 

and  small  businesses. 
Frequency:  On  Occasion. 
Respondent's  Obligation:  Required  to 

obtain  a  benefit. 


OMB  Desk  Officer  Maya  A.  Bernstein 
395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-3271, 
Department  of  Commerce,  room  5327. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maya  A.  Bernstein,  OMB  Desk  Officer, 
room  3235.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  July  22. 1991. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

[FR  Doc.  91-17753  Filed  7-25-01;  8:45  amj 

BtUINQ  COOE  3S10-CW-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Economic  Analysis. 
Title:  Benchmark  Survey  of  Selected 
Services  Transactions  With 
Unaffihated  Foreign  Persons— 1991. 
Form  Number  Agency— BE-20;  OMB— 

0608-0058. 
Type  of  Request  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 
Burden:  1.000  respondents;  13.200 

reporting  hours. 
A  verage  Hours  per  Response:  13.2 

hours. 
Needs  and  Uses:  This  survey  will  obtain 
universe  data  on  transactions  in 
selected  services  between  U.S.  and 
unaffiliated  foreign  persons  in  1991. 
The  data  from  the  survey  will  provide 
benchmarks  for  deriving  current 
universe  estimates  of  such 
transactions  from  sample  data 
collected  in  subsequent  years.  The 
information  gathered  is  needed  to 
support  U.S.  trade  policy  initiatives, 
including  trade  negotiations,  and  to 
compile  the  U.S.  balance  of  payments 
and  the  national  income  and  product 
accounts. 
Affected  Public:  Businesses,  government 
agencies,  or  other  institutions 
engaging  in  international  transactions 
in  the  covered  services. 
Frequency:  Quinquenmal. 
Respondent's  Obligation:  Mandatory. 


OMB  Desk  Officer  Marsha 

7340. 

Copies  of  the  above  informal 
proposal  can  be  obtained  by  c< 
writing  DOC  Clearance  Officei 
Michals  (202)  377-3271,  Depart 
Commerce,  room  H5327, 14th  S 
Constitution  Avenue  NW.,  Wa 
20230. 

Written  comments  and 
recommendations  for  the  pi 
information  collection  shou 
Marshall  Mills.  OMB  Desk 
3208,  New  Executive  Office 
Washington,  DC  20503. 

Dated:  July  23, 1991. 

Edward  Michals, 

Departmental  Clearance  Offict 
Management  and  Organizatior. 

[FR  Doc.  91-17754  Filed  7-25-9 

MLUNQ  COM  SCIft-CW-H 


Foreign-Trade  Zones  Boai 

[Order  No.  528] 

Resolution  and  Order  App 
Restriction  the  Appiicatlor 
Canaveral  Port  Authority  f 
Purpose  Subzone  at  tfte  M 
Components  Manufacturlr 
Fllte  Technology,  Inc.,  in  C 

Proceedings  of  the  Foreig 
Zones  Board,  Washington, 

Resolution  and  Order 

Pursuant  to  the  authority 
the  Foreign-Trade  Zones  Ai 
1934,  as  amended  (19  U.S.C 
the  Foreign-Trade  Zones  B( 
Board)  adopts  the  following 
and  Order: 

The  Board,  having  consic 
matter,  hereby  orders: 

After  consideration  of  the  a; 
the  Canaveral  Port  Authority,  j 
136,  filed  with  the  Foreign-Tra( 
(the  Board)  on  June  19, 1990,  re 
special-purpose  subzone  statui 
machinery  components  manuf< 
or  Flite  Technology,  Inc.,  locati 
Florida,  the  Board,  finding  that 
requirements  of  the  Foreign-Tr 
as  amended,  and  the  FTZ  Boat 
would  be  satisfied,  and  that  th 
would  be  in  the  public  interest 
benefits  were  approved  for  exi 
manufacturing  only,  approves 
subject  to  the  restriction  requii 
Technology  to  elect  privileged- 
on  all  merchandise  admitted  tc 

The  Secretary  of  Commerce, 
and  Executive  Officer  of  the  B( 
authorized  to  issue  a  grant  of  a 
appropriate  Board  Order. 
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OMB  Desk  Officer  Maya  A.  Bernstein 
395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals  (202)  377-3271, 
Department  of  Commerce,  room  5327. 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maya  A.  Bernstein,  OMB  Desk  Officer, 
room  3235.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  July  22, 1991. 
Edward  Michals.  *'^ 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

[FR  Doc.  91-17753  Filed  7-25-81;  8:45  am] 
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Agency  Form  Under  Revtew  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Economic  Analysis. 
Title:  Benchmark  Survey  of  Selected 
Services  Transactions  With 
Unaffihated  Foreign  Persons— 1991. 
Form  Number  Agency— BE-20;  OMB— 

0608-0058. 
Type  of  Request  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 
Burden:  1,000  respondents;  13,200 

reporting  hours. 
A  verage  Hours  per  Response:  13.2 

hours. 
Needs  and  Uses:  This  survey  will  obtain 
universe  data  on  transactions  in 
selected  services  between  U.S.  and 
unaffiliated  foreign  persons  in  1991. 
The  data  from  the  survey  will  provide 
benchmarks  for  deriving  current 
universe  estimates  of  such 
transactions  from  sample  data 
collected  in  subsequent  years.  The 
information  gathered  is  needed  to 
support  U.S.  trade  policy  initiatives, 
including  trade  negotiations,  and  to 
compile  the  U.S.  balance  of  payments 
and  the  national  income  and  product 
accounts. 
Affected  Public:  Businesses,  government 
agencies,  or  other  institutions 
engaging  in  international  transactions 
in  the  covered  services. 
Frequency:  Quinquennial. 
Respondent's  Obligation:  Mandatory. 


OMB  Desk  Officer  Marshall  Mills,  395- 

7340. 

Copies  of  the  above  information  collection 
proposal  can  he  obtained  by  calling  or 
writing  DOC  Clearance  Officer.  Edward 
Michals  (202)  377-3271,  Department  of 
Commerce,  room  H5327,  I4th  Street  and 
Constitution  Avenue  NW..  Washington.  DC 
20230.       jj 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills.  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  July  23, 1991. 

Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 

[FR  Doc.  91-17754  Filed  7-25-91;  8:45  am] 

BILUNO  COOE  3S1»-CW-II 


Foreign-Trade  Zones  Board 

[Order  No.  528] 

Resolution  and  Order  Approving  With 
Restriction  the  Application  of  the 
Canaveral  Port  Authority  for  a  Special- 
Purpose  Subzone  at  the  Machinery 
Components  Manufacturing  Facility  of 
Flite  Technology,  Inc.,  In  Cocoa,  FL 

Proceedings  of  the  Foreign-Trade 
Zones  Board.  Washington,  DC 

Resolution  and  Order 

Pursuemt  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Canaveral  Port  Authority,  grantee  of  FTZ 
136,  filed  with  the  Foreign-Trade  Zones  Board 
(the  Board)  on  )une  19. 1990,  requesting 
special-purpose  subzone  status  for  the 
machinery  components  manufacturing  plant 
or  Flite  Technology,  Inc.,  located  in  Cocoa, 
Florida,  the  Board,  fmding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act, 
as  amended,  and  the  FTZ  Board's  regulations 
would  be  satisfied,  and  that  the  proposal 
would  be  in  the  public  interest  if  full  zone 
benefits  were  approved  for  export 
manufacturing  only,  approves  the  application 
subject  to  the  restriction  requiring  Flite 
Technology  to  elect  privileged-foreign  status 
on  all  merchandise  admitted  to  the  subzone. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 


Grant  of  Authority  To  Establish  a 
Foreign-Trade  Subzone  in  Cocoa, 
Florida 

Whereas,  By  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
comm.erce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  The  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  The  Canaveral  Port 
Authority,  Grantee  of  Foreign-Trade 
Zone  No.  136,  has  made  application 
(filed  June  19, 1990,  FTZ  Docket  23-90. 
55  FR  26224,  06-27-90)  in  due  and  proper 
form  to  the  Board  for  authority  to 
establish  a  special-purpose  subzone  at 
the  Flite  Technology,  Inc.,  plant  in 
Cocoa,  Florida; 

Whereas,  Notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  The  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  if  approval  were  given 
subject  to  the  restriction  in  the 
resolution  accompanying  this  action; 

Now,  therefore,  In  accordance  with 
the  application  filed  June  19, 1990,  the 
Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the  Flite 
Technology,  Inc.,  plant  in  Cocoa, 
Florida,  designated  on  the  records  of  the 
Board  as  Foreign-Trade  Subzone  136A. 
at  the  location  mentioned  above  and 
more  particularly  described  on  the  maps 
and  drawings  accompanying  the 
application,  said  grant  of  authority  being 
subject  to  the  provisions  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  restriction  in  the 
resolution  accompanying  this  action, 
and  also  to  the  following  express 
conditions  and  limitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto,  any  necessary  permits 
shall  be  obtained  from  Federal.  State, 
and  municipal  authorities. 


Officers  and  employees  of  the  I'nited 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  pariies  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  furiher  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof  The  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  or  his  delegate  at  Washington. 
DC.  this  19th  day  of  July  1991,  pursuant 
to  Order  of  the  Board. 

Attest: 
(ohn  I.  Da  Ponte,  Jr., 

Executive  Secretary. 

Eric  I.  Garfinkel, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman.  Committee  of 
Aiterantes  Foreign-Trade  Zones  Board. 
[FR  Doc.  91-17805  Filed  7-25-*l;  8:45  am] 

BILUNO  COOC  3510-OS-M 


[Docket  39-91] 

Application  for  Extension  for  Subzone 
23B,  CPS  Corp.  (Formeriy  Greater 
Buffalo  Press)  Ink  Plant,  Chautauqua 
County,  NY 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  County  of  Erie,  New  York, 
grantee  of  Foreign-Trade  Zone  23. 
requesting  an  extension  of  authority  for 
Subzone  23B  at  the  ink  manufacturing 
plant  of  CPS  Corporation  (CPS)  located 
in  the  town  of  Dunkirk,  Chautauqua 
County,  New  York.  (CPS  is  the  former 
ink  manufacturing  division  of  Greater 
Buffalo  Press,  Inc.  (GBP)).  The 
application  was  formally  filed  on  July  2. 
1991. 

Subzone  23B  was  approved  with 
restrictions  in  1986  (Board  Order  332,  51 
FR  18468,  5/20/86).  The  approval 
covered  an  existing  plant  in  Sheridan, 
New  York,  and  the  Dunkirk  site  to 
which  the  plant  was  to  be  relocated  (this 
occurred  in  1988).  The  authorization  was 
for  a  five-year  period  from  activation  (to 
8-25-91),  subject  to  extension.  Approval 
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was  also  subject  to  restrictions  requiring 
the  election  of  privileged  foreign  status 
(19  CFR  146.41]  on  pigments  used  in  the 
production  of  ink  sold  to  domestic 
printing  plants  not  affiliated  with  GBP 
and  on  ink  produced  in  excess  of  21 
million  pounds  annually. 

In  August  1989,  Sullivan  Graphics.  Inc. 
purchased  both  the  ink  manufacturing 
(CPS)  and  printing  divisions  of  GBP.  In 
December  1989,  Sullivan  sold  the  ink 
manufacturing  division  to  INX 
International.  Inc.  which  operates  CPS 
as  a  subsidiary  corporation. 

The  grantee,  on  behalf  of  CPS.  now 
requests  an  indeBnite  extension  of 
authority  and  removal  of  the  restriction 
regarding  production  levels.  Now  that 
the  Dunkirk  plant  is  active,  CPS  has 
closed  the  Sheridan  facility  and  has  not 
included  it  in  its  extension  request.  Also, 
there  is  no  request  for  removal  of  the 
restriction  bmiting  shipments  to 
affiliated  plants.  Of  the  nine  original 
plants  authorized  to  receive  shipments 
of  ink  made  under  full  zone  benefits, 
there  remain  seven  in  operation 
(operated  by  Sullivan  Graphics),  these 
are  the  plants  to  which  shipments  would 
continue. 

The  CPS  ink  facility  consists  of  an  ink 
production  plant  on  Middle  Road  and  a 
warehouse  on  Rt.  5.  in  the  Town  of 
Dunkirk.  The  plant  produces  color  inks 
primarily  for  Sullivan  Graphica's  high- 
speed comic  and  commercial  newspaper 
supplement  printing  operations  in  the 
U.S.  and  Canada.  It  sources  pigments 
from  abroad. 

Zone  procedures  exempt  CPS  from 
Customs  duty  payments  on  pigments 
and  related  chemicals  used  in  ink  that  is 
reexported.  On  sales  to  Sullivan 
Craphics's  domestic  plants  (6  of  the  7 
noted  above).  CPS  can  choose  the  duty 
rate  that  applies  to  ink  (1.8%).  Most 
foreign  pigments  used  by  CPS  have  a 
duty  rate  of  20  percent.  The  application 
indicates  that  the  savings  will  continue 
to  help  maintain  CPS's  competitiveness 
with  Canadian  production. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  Tha 
committee  consists  of:  Dennis  Puccinelli. 
(Chairman).  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  Victor  G. 
Weeren.  Assistant  Regional 
Commissioner.  U.S.  Customs  Service, 
Northeast  Region,  suite  801. 10 
Causeway  Street.  Boston. 
Massachusetts  02222-1656;  and  Colonel 
Hugh  F.  Boyd  III.  District  Engineer.  U.S. 
Army  Engineer  District  Buffalo.  1776 
Niagara  Street,  Buffalo,  PJew  York 
14207-3199. 
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The  FTZ  Board  plans  to  temporarily 
extend  subzone  status  for  CK  subject  to 
the  restrictions  of  Board  Order  332  for  a 
period  of  six  months,  during  which  this 
review  would  be  concluded 

Comments  concerning  the  application 
are  invited  in  writing  from  interested 
parties.  They  should  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below  and  postmarked  on  or 
before  September  9, 1991. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  location:  Office  of  the 
Executive  Secretary.  Foreign-Trade 
Zones  Board.  U.S.  Department  of 
Commerce,  room  3716, 14th  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20230. 

Dated:  July  19, 1991. 
John  ].  Da  Pbote.  |t.. 

Executive  Secretary. 

[FR  Doc.  91-17806  Filed  7-25-91;  8:45  am] 

BILLINO  CODE  3510-05-M 


[Dock«tNo.41-»1] 

Application  for  Expansion  for  Subzone 
57 A,  IBM  Information  Processing 
Equipment  Plant,  Charlotte,  NC 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  North  Carolina 
Department  of  Economic  and 
Community  Development  (NCDECD). 
grantee  of  FTZ  Subzone  57A,  at  the 
information  processing  equipment 
manufacturing  plant  of  International 
Business  Machines  Corporation  (IBM), 
located  in  Charlotte,  North  Carolina, 
requesting  to  expand  the  subzone  and 
the  scope  of  manufachunng  authority. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  regulations  of  the  Board  (15 
CFR  part  400).  It  was  formally  filed  on 
July  8, 1991. 

Subzone  57A  was  approved  in  1^ 
for  the  manufacture  of  printers, 
electronic  banking  equipment  and 
electronic  assemblies  (Board  Order  323. 
51  FR  3356, 1/27/86).  It  was  activated 
under  subzone  procedures  during  1987. 
and  is  seeking  this  expansion  authority 
prior  to  reactivation.  The  plant  (4,500 
employees)  is  used  to  produce  a  wider 
range  of  information  processing 
equipment  and  components,  and  IBM 
requests  that  its  subzone  authority  be 
extended  to  include  the  new  activity,  as 
well  as  planned  activity.  The  plant's 
produce  lines  now  include  printed 
circuit  boards,  electronic  logic  cards, 
special-purpose  information  processing 
equipment  for  the  financial  industry,  bar 


code  readers,  modems,  microcode 
loaded  diskettes,  and  physical  and 
chemical  analysis  computers. 

Foreign  materials  account  for  some  18 
percent  of  the  value  of  the  finished 
equipment  and  components  including 
monitors,  keyboards,  cathode  ray  tubes, 
dot  matrix  printers,  magnetic  disk 
drives,  power  supplies,  modems,  testers, 
magnetic  disks  and  diskettes,  resistors, 
capacitors,  transistors,  printed  circuits, 
switching  apparatus  and  connectors, 
electronic  integrated  circuits,  wire  and 
cable,  insulators  and  fittings,  fuses, 
certain  articles  of  plastic  and  rubber, 
fasteners,  hangars,  screws,  bolts,  and 
bearings.  Certain  components  and 
subassemblies  produced  at  the  Chariotte 
plant  are  shipped  to  other  IBM  plants, 
and  some  25  percent  of  the  finished 
equipment  is  exported. 

Zone  procedures  would  exempt  IBM 
from  Customs  duty  payments  on  foreign 
parts  that  are  used  in  production  for 
export.  On  its  domestic  sales,  it  would 
be  able  to  choose  the  duty  rates  that 
apply  to  finished  products  (0.0  to  10.0 
percent,  averaging  4.9  percent).  The  duty 
rates  on  the  foreign  components  range 
from  OJO  to  14X1  percent.  The  application 
indicates  that  the  savings  will  help 
improve  the  plant's  international 
competitiveness. 

The  application  also  requests 
authority  to  expand  the  subzone  to 
include  sites  for  three  related  operations 
(proposed  sites  2,  3,  and  4)  in  the 
Charlotte  area  which  perform  contract 
services  for  IBM  related  to 
manufacttiring  at  its  Charlotte  plant:  Site 
2  (4  acres) — warehousing,  testing  and 
pre-assembly  facility  operated  by 
Atlantic  Design  Company,  5020  W.T. 
Harris  Boulevard.  Mecklenburg  County. 
4  miles  north  of  Chariotte:  Site  3  (23 
acres) — warehousing,  testing  and 
assembly /manufacturing  facility 
operated  by  Taltronics  Corporation.  404 
Armour  Street  Davidson,  Mecklenburg 
County,  some  14  miles  north  of 
Chariotte;  and.  Site  4  (18  acres)— 
warehousing,  testing,  and  production- 
related  facility  operated  by  Atlantic 
Design  Company.  5601  Wilkinson 
Boulevard.  Charlotte,  north  of  the 
Douglas  Municipal  Airport 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccindli 
(Chairman),  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Howard 
Cooperman,  Regional  Director, 
Inspection  and  Control.  U.S.  Customs 
Seivice.  Southeast  Region.  909  SE.  First 
Avenue.  Miami.  Florida  33131-2595;  and 


Colonel  W.  Scott  Tulloch.  Dis 
Engineer,  U.S.  Army  Engineer 
Wilmington.  P.O.  Box  1890,  \A 
NC  28402-189a 

Comments  concenung  the  \ 
subzone  are  invited  in  writing 
interested  parties.  They  shoul 
addressed  to  the  Board's  Exei 
Secretary  at  the  address  belo 
postmarked  on  or  before  Sept 
1991. 

A  copy  of  the  application  is 
for  public  inspection  at  each  ( 
following  locations: 

Office  of  the  Port  Director.  U.S.  C 
Service.  P.O.  Box  19369. 1825  C 
Road.  Charlotte.  NC  28219. 

Office  of  the  Executive  Secretary 
Trade  Zones  Board,  U.S.  Depai 
Commerce.  14th  &  Pennsylvani 
NW,  room  3718.  Washington.  E 

Dated:  July  19. 1991. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  91-17807  Filed  7-25-91;  I 

SttXINO  COOe  MIO-OS-M 


[Docket  40-»1] 

Application  for  Subzone,  IBR 
Information  Processing  EquI 
Plant,  Raieigh/Durtiam,  NC 

An  application  has  been  su 
the  Foreign-Trade  Zones  Boai 
Board]  by  the  Triangle  J  Coun 
Governments,  grantee  of  FTZ 
requesting  special-purpose  su 
status  for  the  information  pro 
equipment  manufacturing  con 
International  Business  Machii 
Corporation  (IBM)  in  the  Rale 
Duriiam,  North  Carolina,  area 
application  was  submitted  pu 
the  provisions  of  the  Foreign-' 
Zones  Act,  as  amended  (19  U. 
81u],  and  the  regulations  of  th 
CFR  part  400).  It  was  formallj 
July  8, 1991, 

IBM  is  an  international  pro( 
distributor  of  information  pro 
equipment  and  systems  with  i 
sales  of  some  $63  billion. 

The  proposed  subzone  invo 
main  manufacturing  facility  a 
related  facilities  (total,  807  ac 
(688  acres]-~main  manufactui 
distribution.  Research  TriangI 
(RTP).  southeast  of  Durham  ir 
County;  Site  2  (15  acres) — 
remanufacturing  and  storage. 
Building  646,  South  Miami  Boi 
RTP;  Site  J  (18  acres)— raw  m 
storage.  IBM  Buildings  644  an 
Alexander  arid  Wreck  Drives, 
4  (15  acres) — manufacturing  a 
administration.  2520  Yonkers 
Building  602,  Raleigh;  Site  5  (1 
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code  readers,  modems,  microcode 
loaded  diskettes,  and  physical  and 
chemical  analysis  computers. 

Foreign  materials  account  for  some  18 
percent  of  the  value  of  the  finished 
equipment  and  components  including 
monitors,  keyboards,  cathode  ray  tubes, 
dot  matrix  printers,  magnetic  disk 
drives,  power  supplies,  modems,  testers, 
magnetic  disks  and  diskettes,  resistors, 
capacitors,  transistors,  printed  circuits, 
switching  apparatus  and  connectors, 
electronic  integrated  circuits,  wire  and 
cable,  insulators  and  fittings,  fuses, 
certain  articles  of  plastic  and  rubber, 
fasteners,  hangars,  screws,  bolts,  and 
bearings.  Certain  components  and 
subassemblies  produced  at  the  Charlotte 
plant  are  shipped  to  other  IBM  plants, 
and  some  25  percent  of  the  finished 
equipment  is  exported. 

Zone  procedures  would  exempt  IBM 
from  Customs  duty  payments  on  foreign 
parts  that  are  used  in  production  for 
export.  On  its  domestic  sales,  it  would 
be  able  to  choose  the  duty  rates  that 
apply  to  finished  products  (0.0  to  10.0 
percent,  averaging  4.9  percent).  The  duty 
rates  on  the  foreign  components  range 
from  ao  to  14J}  percent.  The  application 
indicates  that  the  savings  will  help 
improve  the  plant's  international 
competitiveness. 

The  application  also  requests 
authority  to  expand  the  subzone  to 
include  sites  for  three  related  operations 
(proposed  sites  2.  3,  and  4)  in  the 
Charlotte  area  which  perform  contract 
services  for  IBM  related  to 
manufactiiring  at  its  Charlotte  plant:  Site 
2  (4  acres) — warehousing,  testing  and 
pre-assembly  facility  operated  by 
Atlantic  Design  Company,  5020  W.T. 
Harris  Boulevard.  Mecklenburg  County. 
4  miles  north  of  Chariotte:  Site  3  (23 
acres) — warehousing,  testing  and 
assembly/manufacturing  facility 
operated  by  Taltronics  Corporation.  404 
Armour  Street  Davidson.  Mecklenburg 
County,  some  14  miles  north  of 
Charlotte;  and.  Site  4  (18  acres) — 
warehousing,  testing,  and  production- 
related  facility  operated  by  Atlantic 
Design  Company.  5601  Wilkinson 
Boulevard.  Charlotte,  north  of  the 
Douglas  Municipal  Airport 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dermis  Puccinelli 
(Chairman).  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  Howard 
Cooperman.  Regional  Director. 
Inspection  and  Control.  U.S.  Customs 
Seivice.  Southeast  Region.  909  SE.  First 
Avenue.  Miami.  Florida  33131-2595:  and 


Colonel  W.  Scott  Tulloch.  District 
Engineer.  U.S.  Army  Engineer  District 
Wihnington.  P.O.  Box  1890.  Wilmington. 
NC  28402-1890. 

Comments  concerning  the  proposed 
subzone  are  invited  in  «vriting  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  aa  or  before  September  12, 
1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service.  P.O.  Box  19369, 1825  Crossbeam 
Road,  Charlotte.  NC  28219. 

Office  of  the  Executive  Secretary.  Foreign- 
Trade  Zones  Board  U.S.  Department  of 
Commerce,  14th  &  Pennsylvania  Avenue, 
NW,  room  3710.  Washington,  DC  2023a 

Dated:  July  19, 1991. 
John  J.  Da  Ponte.  Jr., 

Executive  Secretary. 

[FR  Doc.  91-17807  Filed  7-25-91:  8:45  am] 

BILUNO  COOE  3610-OS-M 

[Docket  40-»1] 

Application  for  Subzone,  IBM 
information  Processing  Equipment 
Plant,  Ralelgh/Durttam,  NC 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Triangle  J  Council  of 
Governments,  grantee  of  FTZ  93. 
requesting  special-pxirpose  subzone 
status  for  the  information  processing 
equipment  manufacturing  complex  of 
International  Business  Machines 
Corporation  (IBM)  in  the  Raleigh/ 
Durham.  North  Carolina,  area.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  board  (15 
era  part  400).  It  was  formally  filed  on 
July  8. 1991. 

IBM  is  an  international  producer  and 
distributor  of  information  processing 
equipment  and  systems  with  annual 
sales  of  some  $63  billion. 

The  proposed  subzone  involves  a 
main  manufacturing  facility  and  five 
related  facilities  (total,  807  acres):  Site  1 
(688  acres]-~main  manufacturing  and 
distribution.  Research  Triangle  Park 
(RTP).  southeast  of  Diu-ham  in  Durham 
County;  Site  2  (15  acres) — 
remanufacturing  and  storage.  IBM 
Building  646,  South  Miami  Boulevard. 
RTP;  Site  3  (18  acres) — raw  material 
storage.  IBM  Buildings  644  and  654, 
Alexander  and  Wreck  Drives.  RTP;  Site 
4  (15  acres) — manufacturing  and 
administration.  2520  Yonkers  Road,  IBM 
Building  602,  Raleigh;  Site  5  (10  acres)— 


research  and  development  3808  Six 
Forks  Road,  IBM  Building  051,  Raleigh; 
Site  6  (61  acres) — finished  product 
storage,  operated  by  Triangle  North 
American  under  contract  to  IBM.  Tri- 
Center  Buildings  in/IV.  V  and  VL 
Tricenter  Boulevard  and  Northeast 
Creek  Parkway,  RTP. 

The  facilities  employ  13,000  persons 
and  are  used  primarily  for  the  research 
and  mantifacture  of  IBM's 
Communications  System  Line  of 
Business  Products,  including  Personal 
System/l  and  Personal  System/2 
computers,  communications  controllers 
and  multiplexers,  modems,  token-ring 
networks,  supermarket  and  retail  store 
systems,  harsh  environment  computers, 
special  project  computers,  display  and 
monitors.  ASCII  terminals.  Entry 
systems  monitors,  and  miscellaneous 
parts.  Up  to  40  percent  of  the 
components  for  these  products  are 
sourced  abroad  including  hard  and 
floppy  disk  drive  units,  printed  circuit 
boards  and  assemblies,  monitors,  mouse 
units,  keyboards,  cathode  ray  tubes,  dot 
matrix  printers,  power  supplies,  parts 
and  assemblies  for  automatic  banking 
machines,  electric  motors,  generators, 
transformers,  resistors,  transistors, 
switching  apparatus,  electronic 
integrated  circuits  atKi  microassemblies. 
magnetic  disks  and  diskettes,  wire  and 
cable,  insulators  and  fittings,  optical 
fibers,  lasers,  fans,  battery  packs, 
fasteners,  hangers,  screws,  bolts,  valves, 
bushings,  bearings,  and  certain  articles 
of  plastic  and  rubber.  Certain 
components  produced  at  the  Raleigh/ 
Durham  plants  are  shipped  to  other  IBM 
plants,  and  some  12  percent  of  the 
finished  computer  equipment  is 
exported. 

Zone  procedures  would  exempt  1MB 
from  Customs  duty  payments  on  foreign 
parts  that  are  used  in  production  for 
export  On  its  domestic  sales,  it  would 
be  able  to  choose  the  duty  rates  that 
apply  to  finished  products  (0.0  to  10.0 
percent  averaging  4.9  percent).  The  duty 
rates  on  foreign  components  range  from 
0.0  to  14.0  percent  The  apphcation 
indicates  that  savings  from  zone 
procedures  will  help  improve  the 
international  competitiveness  of  the 
company's  U.S.  plants. 

In  accordance  with  the  Board's 
regulations,  an  examiners  ctMnmittee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  Howard 
Cooperman,  Regional  Director. 
Inspection  and  Control,  U.S.  Customs 
Service.  Southeast  Region.  909  SE.  First 
Avenue.  Miami,  Florida,  33131-2595;  and 


Colonel  W.  Scott  Tulloch.  District 
Engineer.  U.S.  Array  Engineer  District 
Wilmington,  P.O.  Box  1890,  Wilmington. 
NC  28402-iraO. 

Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  September  12, 
1991. 

A  copy  of  the  application  is  available 
for  pufa^  inspection  at  each  of  the 
following  locationK 

Office  of  the  District  Director.  U.S. 
Department  of  Commerce,  203  Federal 
Building,  324  W.  Market  Street  P.O.  Box 
195a  Greensboro,  NC  27402. 

O^ice  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  U.S.  Department  of 
Commerce,  14th  ft  Pennsylvania  Avenue, 
NW.,  room  3716,  Washington.  DC  20230. 

Dated:  July  19. 1991. 
John ).  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  91-7808  Filed  7-25-91;  8:45  am] 

BtUINO  COOe  3S10-OS-4I 


International  Trade  Administration 

[A-583-505] 

Oil  Country  Tubular  Goods  From 
Taiwan;  Determination  Not  To  Revoke 
Antidumping  Duty  Order 

AOEMCV:  International  Trade 
Administration/Import  Administration. 

Department  of  Commerce. 

action:  Determination  not  to  revoke 
antidumping  duty  order. 

SUMIMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  on  oil  country 
tubular  goods  from  Taiwan. 
EFFECTIVE  OATE  July  26. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Barbara  Victor  or  Thomas  Futtner. 
Office  of  Antidumping  Compliance. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230;  telephone  (202)  377-3814. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  6. 1991.  the  Department  of 
.Commerce  {the  Department)  published 
in  the  Federal  Register  (56  FR  2e(»2)  its 
intent  to  revoke  the  antidumping  duty 
order  on  oil  country  tubular  goods  from 
Taiwan  (51  FR  22098,  June  18. 1986).  The 
Department  may  revoke  an  order  if  the 
Secretary  concltides  that  the  order  is  no 
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longer  of  interest  to  interested  parties. 
We  did  not  receive  a  request  for 
administrative  review  of  the  order  for 
the  last  four  consecutive  annual 
anniversary  months  and.  therefore, 
published  a  notice  of  intent  to  revoke 
the  order  pursuant  to  19  CFR 
353.25(d)(4}. 

On  June  18. 1991.  the  Lone  Star  Steel 
Company  and  CF&I  Steel  Corporation, 
the  petitioners,  objected  to  our  intent  to 
revoke  the  order.  Onjune  24. 1991. 
North  Star  Steel  Company,  a  domestic 
producer,  also  objected  to  our  intent  to 
revoke.  Therefore,  we  no  longer  intend 
to  revoke  the  order. 

Dated:  July  19. 1991. 

Roland  L  MacOonald. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  91-17809  Filed  7-25-91;  8:45  am] 

MUJNO  CODE  3$10-OS-M 


[A-588-028] 

Roller  Chain,  Other  Than  Bicycle,  From 
Japan;  Preliminary  Results  of 
Antidumping  Duty  AdminlstratWe 
Reviews 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
reviews. 


summary:  In  response  to  requests  from 
mterested  parties,  the  Department  of 
Commerce  has  conducted 
administrative  reviews  of  the 
antidumping  duty  order  on  roller  chain, 
other  than  bicycle,  from  Japan.  The 
reviews  cover  nine  manufacturer/ 
trading  companies  of  the  subject 
merchandise  to  the  United  States  and 
the  periods  April  1. 1983  through  March 
31. 1984  and  April  1. 1984  through  March 
31. 1985.  We  preliminarily  determine 
dumping  margins  to  range  from  0.02 
percent  to  8.70  percent  for  the  period 
April  1. 1983  through  March  31. 1984  and 
0.33  percent  to  9.01  percent  for  the 
period  April  1. 1984  through  March  31. 
1985.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  July  2a  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randall  Edwards.  Kelly  Parkhill.  or 
Michael  Rollin.  Office  of  Countervailing 
Compliance.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230- 
telephone:  (202)  377-2786. 


SUPPtCMENTARY  INFORMATION: 
Background 

On  April  12. 1973,  a  dumping  finding 
with  respect  to  roller  chain,  other  than 
bicycle,  from  Japan  was  published  in  the 
Federal  Register,  as  Treasury  Decision 
73-100  (38  FR  9226).  On  August  12, 1985, 
the  Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (50  FR  32556).  a  notice  outlining 
the  procedures  for  requesting 
administrative  reviews  of  this  and  other 
findings  and  orders  covering  periods 
between  1983  and  1985.  The  Department 
received  timely  requests  from  the 
petitioner  and/or  respondents 
concerned  with  the  roller  chain  findings 
and  initiated  reviews  on  July  9, 1986  (51 
FR  24883).  Since  that  time,  the  petitioner 
and  several  respondents  have 
withdrawn  some  of  their  requests  for 
review.  The  remaining  companies 
covered  by  this  notice  of  preliminary 
results  of  administrative  reviews  for  the 
periods  April  1. 1983  through  March  31. 
1984  and  April  1. 1984  through  March  31. 
1985.  are:  Caddy  Corporation  of 
America  (Caddy);  Hitachi  Metals 
Techno.  Ltd.  and  Hitachi  Maxco,  Ltd. 
(Hitachi);  Izumi  Chain  Manufacturing 
Co..  Ltd.  (Izumi);  Kaga  Kogyo  K.K. 
(Kaga):  Kaga/APC;  Pulton  Chain  Co.. 
Inc.  (Pulton);  Pulton/HIC;  PuIton/I&OC; 
and  Takasago  RK  Excel  Co..  Ltd. 
(Takasago).  The  Department  has  now 
conducted  these  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  of  roller  chain,  other  than 
bicycle,  from  Japan.  The  term  "roller 
chain,  other  than  bicycle"  as  used  in 
these  reviews  includes  chain,  with  or 
without  attachments,  whether  or  not 
plated  or  coated,  and  whether  or  not 
manufactured  to  American  or  British 
standards,  which  is  used  for  power 
fransmission  and/or  conveyance.  Such 
chain  consists  of  a  series  of  alternately 
assembled  roller  links  and  pin  links  in 
which  the  pins  articulate  inside  the 
bushings  and  the  rollers  are  free  to  turn 
on  the  bushings.  Pins  and  bushings  are 
press  fit  in  their  respective  link  plates. 
Chain  may  be  single  strand,  having  one 
row  of  roller  links,  or  multiple  strand, 
having  more  than  one  row  of  roller  hnks 
The  center  plates  are  located  between 
the  strands  of  roller  links.  Such  chain 
may  be  either  single  or  double  pitch  and 
may  be  used  as  power  transmission  or 
conveyor  chain. 

The  reviews  also  cover  leaf  chain, 
which  consists  of  a  series  of  link  plates 
alternately  assembled  with  pins  in  such 
a  way  that  the  joint  is  free  to  articulate 
between  adjoining  pitchers.  The  reviews 


further  cover  chain  model  numbers  25 
and  35.  From  1983  through  1985.  roller 
chain,  other  than  bicycle,  was  classified 
under  item  numbers  ranging  from 
652.1300  through  652.3800  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  product  is 
currently  classified  under  item  numbers 
7315.11.00  through  7315.12.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUSA  and  HTS  categories  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

These  reviews  cover  the  above  nine 
manufacturers/exporters  of  roller  chain, 
other  than  bicycle,  from  Japan  to  the 
United  States  for  the  periods  April  1. 

1983  through  March  31, 1984  and  April  1. 

1984  through  March  31, 1985. 

Preliminary  Results  of  Reviews 

The  Department  calculated  a  foreign 
market  value  (FMV)  based  on  packed, 
delivered  prices  to  unrelated 
wholesalers  and  original  equipment 
manufacturers  in  Japan,  in  accordance 
with  section  773(a)(1)(A)  of  the  Tariff 
Act.  In  consideration  of  the  significant 
volume  of  home  market  sales,  the  format 
in  which  the  data  were  submitted,  the 
age  of  these  reviews,  and  the  ability  of 
the  respondents  to  collect  supplemental 
information  we  calculated  a  single 
annual  FMV  for  each  model  on  a 
weighted-average  basis,  in  accordance 
with  section  777A  of  the  Tariff  Act.  To 
ensure  the  representatives  of  the  annual 
weighted-average  FMV  for  each  model, 
we  compared  the  monthly  weighted- 
average  home  market  price  (and  in  some 
cases  each  home  market  sale)  during  the 
period  of  review  with  the  annual 
weighted-average  home  market  price  for 
that  model,  and  determined  that  the 
prices  for  each  model  did  not  vary 
meaningfully  from  the  annual  weighted- 
average.  Therefore,  the  Department 
considered  the  annual  weighted-average 
FMV  to  be  representative  of  the 
fransactions  under  consideration,  and  it 
was  used  throughout  these  reviews. 

A.  Caddy  Corporation  of  America 

Caddy  Corporation  has  requested  a 
review  of  a  one-time  sale  of 
Tsubakimoto  chain  to  Caddy 
Corporation  of  America.  The  company 
claims  that  its  Japanese  subsidiary. 
Caddy  Japan,  was  incorrectly  listed  as 
the  seller/exporter  for  dumping  duty 
deposit  purposes.  According  to  the 
company,  the  Department  should  have 
freated  this  transaction  as  a  sale  by 
Tsubakimoto. 

The  Department  has  determined  that 
Tsubakimoto  knew  that  the  chain  it  sold 
Caddy  Corporation  was  to  be 


incorporated  into  a  food  tra] 
system  in  the  United  States. 
Tsubakinwto  sold  the  chain 
Rockaway  Trading  Compan 
Ltd.  (Caddy  Corporation's  n 
trading  company)  which  ex[ 
chain  directly  to  Caddy  Cor; 
America.  Since  Tsubakimoti 
the  time  of  the  sale  that  its  c 
destined  for  export  to  the  Ui 
the  sale  should  be  treated  ai 
Tsubakimoto.  not  a  sale  by  < 
Corporation.  The  order  on  r< 
from  Japan  was  revoked  wit 
Tsubakimoto  effective  Sept( 
1983  (54  33259.  August  14,  IS 
such,  we  preliminarily  deter 
this  sale  by  Tsubakimoto  to 
Corporation  was  subsequen 
revocation  and  thus  not  sub 
administrative  review. 

B.  Hitachi  Metals  Techno,  L 
Hitachi  Maxco,  Ltd. 

United  States  Price 

As  provided  for  in  section 
the  Tarrif  Act,  we  used  pure 
to  represent  the  United  Stati 
certain  sales  by  Hitachi  bee 
merchandise  was  sold  to  un 
parties  prior  to  importation : 
United  States.  For  all  other  i 
the  merchandise  was  sold  tc 
purchasers  after  importatior 
United  States,  we  used  expc 
price  (ESP),  as  provided  for 
772(c)  of  Ae  Tariff  Act. 

We  calculated  the  purcha 
ESP  based  on  packed,  duty  | 
delivered  prices  to  unrelate( 
in  the  United  States.  For  pui 
and  ESP  transactions,  we  m 
deductions,  where  approprii 
foreign  brokerage,  wharfage 
freight,  marine  insurance,  U 
freight  and  brokerage.  We  d 
with  Hitachi's  calculation  m 
of  using  gross  unit  prices  to 
these  expenses.  Where  appi 
recalculated  the  above  expe 
unit  prices  adjusted  for  disc 

For  ESP  transactions,  in  a 
with  section  772(e)(2)  of  the 
we  made  additional  deducti 
appropriate,  for  credit  expei 
indirect  selling  expenses.  W 
recalculated  the  above  expe 
unit  prices  adjusted  for  disc 

Foreign  Market  Value 

In  accordance  with  sectio 
773(aMl)(A)  of  the  Tariff  Ac 
calculated  the  FMV  based  o 
prices  to  uitrelated  customei 

For  comparisons  involvinj 
we  added  U.S.  commissions 
and  subtracted  home  marke 
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further  cover  chain  model  numbers  25 
and  35.  From  1983  through  1985.  roller 
chain,  other  than  bicycle,  was  classified 
under  item  numbers  ranging  from 
652.1300  through  652.3800  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  product  is 
currently  classified  under  item  numbers 
7315.11.00  through  7315.12.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUSA  and  HTS  categories  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

These  reviews  cover  the  above  nine 
manufacturers/exporters  of  roller  chain, 
other  than  bicycle,  from  Japan  to  the 
United  States  for  the  periods  April  1. 

1983  through  March  31. 1984  and  April  1, 

1984  through  March  31. 1985. 

Preliminary  Results  of  Reviews 

The  Department  calculated  a  foreign 
market  value  (FMV)  based  on  packed, 
delivered  prices  to  unrelated 
wholesalers  and  original  equipment 
manufacturers  in  Japan,  in  accordance 
with  section  773(a)(1)(A)  of  the  Tariff 
Act.  In  consideration  of  the  significant 
volume  of  home  market  sales,  the  format 
in  which  the  data  were  submitted,  the 
age  of  these  reviews,  and  the  ability  of 
the  respondents  to  collect  supplemental 
information  we  calculated  a  single 
annual  FMV  for  each  model  on  a 
weighted-average  basis,  in  accordance 
with  section  777A  of  the  Tariff  Act.  To 
ensure  the  representatives  of  the  annual 
weighted-average  FMV  for  each  model, 
we  compared  the  monthly  weighted- 
average  home  market  price  (and  in  some 
cases  each  home  market  sale)  during  the 
period  of  review  with  the  annual 
weighted-average  home  market  price  for 
that  model,  and  determined  that  the 
prices  for  each  model  did  not  vary 
meaningfully  from  the  annual  weighted- 
average.  Therefore,  the  Department 
considered  the  annual  weighted-average 
FMV  to  be  representative  of  the 
transactions  under  consideration,  and  it 
was  used  throughout  these  reviews. 

A.  Caddy  Corporation  of  America 

Caddy  Corporation  has  requested  a 
review  of  a  one-time  sale  of 
Tsubakimoto  chain  to  Caddy 
Corporation  of  America.  The  company 
claims  that  its  Japanese  subsidiary, 
Caddy  Japan,  was  incorrectly  listed  as 
the  seller/exporter  for  dumping  duty 
deposit  purposes.  According  to  the 
company,  the  Department  should  have 
treated  this  transaction  as  a  sale  by 
Tsubakimoto. 

The  Department  has  determined  that 
Tsubakimoto  knew  that  the  chain  it  sold 
Caddy  Corporation  was  to  be 


incorporated  into  a  food  tray  conveyor 
system  in  the  United  States. 
Tsubakimoto  sold  the  chain  to 
Rockaway  Trading  Company  (Far  East) 
Ltd.  (Caddy  Corporation's  related 
trading  company)  which  exported  the 
chain  directly  to  Caddy  Corporation  of 
America.  Since  Tsubakimoto  knew  at 
the  time  of  the  sale  that  its  chain  was 
destined  for  export  to  the  United  States, 
the  sale  should  be  treated  as  a  sale  by 
Tsubakimoto.  not  a  sale  by  Caddy 
Corporation.  The  order  on  roller  chain 
from  Japan  was  revoked  with  regard  to 
Tsubakimoto  effective  September  1, 
1983  (54  33259,  August  14. 1989).  As 
such,  we  preliminarily  determine  that 
this  sale  by  Tsubakimoto  to  Caddy 
Corporation  was  subsequent  to  the 
revocation  and  thus  not  subject  to  this 
administrative  review. 

B.  Hitachi  Metals  Techno,  Ltd.  and 
Hitachi  Maxco,  Ltd. 

'Jnited  States  Price 

As  provided  for  in  section  772(b)  of 
the  Tarrif  Act.  we  used  purchase  price 
to  represent  the  United  States  price  for 
certain  sales  by  Hitachi  because  the 
merchandise  was  sold  to  unrelated 
parties  prior  to  importation  into  the 
United  States.  For  all  other  sales,  where 
the  merchandise  was  sold  to  unrelated 
purchasers  after  importation  into  the 
United  States,  we  used  exporter's  sales 
price  (ESP),  as  provided  for  in  section 
772(c)  of  flje  Tariff  Act. 

We  calculated  the  purchase  price  and 
ESP  based  on  packed,  duty  paid, 
delivered  prices  to  unrelated  purchasers 
in  the  United  States.  For  purchase  price 
and  ESP  transactions,  we  made 
deductions,  where  appropriate,  for 
foreign  brokerage,  wharfage,  ocean 
freight,  marine  insurance,  U^.  duty.  \}S. 
freight  and  brokerage.  We  disagreed 
with  Hitachi's  calculation  methodology 
of  using  gross  unit  prices  to  determine 
these  expenses.  Where  appropriate,  we 
recalculated  the  above  expenses  using 
unit  prices  adjusted  for  discounts. 

For  ESP  transactions,  in  accordance 
with  section  772(e)(2)  of  the  Tariff  Act. 
we  made  additional  deductions,  where 
appropriate,  for  credit  expenses  and 
indirect  selling  expenses.  We  also 
recalculated  the  above  expenses  using 
unit  prices  adjusted  for  discounts. 

Foreign  Market  Value 

In  accordance  with  section 
"  773(aMl)(A)  of  the  Tariff  Act,  we 
calculated  the  FMV  based  on  packed 
prices  to  unrelated  customers  in  Japan. 

For  comparisons  involving  ESP  sales, 
we  added  U.S.  commissions  to  die  FMV 
and  subtracted  home  market  indirect 


selling  expenses  up  to  the  amount  of  the 
U.S.  commission. 

For  comparisons  involving  ESP  sales, 
we  deducted  home  market  indirect 
selling  expenses.  This  deduction  for 
indirect  selling  expenses  was  capped  by 
the  amount  of  indirect  selling  expenses 
and  commissions  incurred  in  the  U.S. 
market,  in  accordance  with  19  CFR 
353.58. 

In  instances  where  there  were  no 
sales  of  identical  or  similar  merchandise 
in  the  home  market,  we  used 
constructed  value  with  which  to 
compare  merchandise  sold  in  the  United 
States.  We  used  cost  of  manufacturing 
information  furnished  by  Hitachi  and 
added  the  statutory  10  percent  minimum 
for  selling,  general  and  administrative 
costs  and  the  statutory  8  percent 
minimum  for  profit  as  defined  in  section 
773(e)(1)(B)  of  die  Tariff  Act  For  those 
sales  where  we  could  not  construct  a 
value,  we  have  used  the  weighted- 
average  margin  calculated  for  Hitachi 
for  the  appropriate  review  period  as  the 
best  information  available. 

C.  Izumi  Chain  Manufacturing  Co.,  Ltd. 

Iziuni  provided  an  inadequate 
questionnaire  response,  and 
subsequendy  declined  to  respond  to  the 
supplemental  questionnaire  and 
deficiency  letter,  or  to  participate  further 
in  the  reviews.  The  deficiencies  in 
Izumi's  responses  effectively  preclude 
our  ability  to  calculate  margins  using 
Izumi's  submitted  data. 

The  Department  used  the  best 
information  available  in  accordance 
with  section  776(c]  of  the  Tariff  Act 
Consistent  with  our  past  practice  and 
policy,  when  a  respondent  fails  or 
refuses  to  respond,  we  use  the  higher  of 
(a)  the  highest  calculated  rate  for  any 
fim  with  shipments  during  the  period  xA 
review,  or  (b)  that  firm's  own  last  rate. 
Izumi's  own  last  rate  was  0  percent,  and 
was  published  on  May  13, 1987  (52  FR 
18004).  Accordingly,  as  best  information 
available,  the  Department  used  the 
highest  rate  calculated  for  another  firm 
with  shipments  during  the  period. 

For  the  1983-1984  review  period,  we 
used  the  8.70  percent  rate  fi-om  Kaga 
Kogyo,  as  BIA.  For  die  1984-1965  review 
period,  we  used  the  9J0\  percent  rate 
from  Takasago.  as  BIA. 

D.  Kaga  Kogyo  K.K.  and  Kaga/APC 
United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price  as 
defined  in  section  772(b)  of  the  Tariff 
Act.  Kaga  made  sales  during  the  review 
period  to  APC,  an  unrelated  Japanese 
trading  company.  As  provided  under 
section  772(b)  of  the  "Tariff  Act,  we  used 


purchase  price  for  all  sales  to  APC 
because  Kaga  knew  at  the  time  of  the 
sale  to  APC  that  the  ultimate  destination 
of  the  merchandise  was  the  United 
States. 

We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
packing  and  credit  expenses.  We 
recalculated  foreign  inland  freight  and 
packing  expenses  using  other  data 
submitted  by  respondent  as  Lhe  best 
information  available  because  Kaga  did 
not  provide  sufficient  information  to 
support  its  allocation  methodology,  and 
because  no  other  information  was 
available. 

Foreign  Maritet  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Tariff  Act  we 
calculated  the  foreign  market  value 
based  on  packed  prices  to  unrelated 
customers  in  Japan.  We  made 
deductions  to  the  foreign  market  value 
for  inland  freight  expenses.  We  also 
made  circumstance  of  sale  adjustments, 
where  appropriate,  for  differences  in 
credit  and  adjusted  for  differences  in 
packing  in  accordance  with  19  CFR 
353. 56< 

For  sales  that  could  not  be  matched 
with  an  FMV.  as  best  information 
available,  we  used  a  weighted-average 
margin  calculated  for  Kaga  for  the 
appropriate  review  period. 

£.  Pulton  Chain  Co^  lac,  Pulkm/HIC, 
and  Pulton/leOC  of  Japan  Co.,  Ltd. 

United  States  Price 

In  calculating  Uiuted  States  price,  the 
Department  used  purchase  price  as 
defined  in  section  772(b)  of  the  Tariff 
Act.  Purchase  price  was  based  on  the 
packed,  delivered  prices  to  unrelated 
purchasers  in  the  United  States.  Pulton 
also  made  sales  during  the  review 
period  to  HIC  and  I&OC.  unrelated 
Japanese  trading  companies.  As 
provided  under  section  772(b)  of  the 
Tariff  Act.  we  used  purchase  price  for 
all  sales  to  HIC  and  I&OC  because 
Pulton  knew  at  the  time  of  the  sale  to 
the  Japanese  trading  company  that  the 
ultimate  destination  of  the  merchandise 
was  the  United  States.  We  made 
deductions,  where  appropriate,  for 
brokerage  and  handling,  foreign  inland 
freight,  ocean  freight,  and  marine 
insurance.  We  recalculated  foreign 
inland  freight  expense  using  data 
submitted  by  Pulton  as  the  best 
information  available  because  Pulton 
did  not  provide  sufficient  information  to 
support  its  allocation  methodology. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Tariff  Act.  we 
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calculated  the  FMV  based  on  packed, 
delivered  prices  to  unrelated  customers 
in  Japan.  We  made  deductions  to  the 
FMV  for  inland  freight.  We  also  made 
circumstances  of  sale  adjustments, 
where  appropriate,  for  differences  in 
credit  and  adjusted  for  differences  in 
packing. 

In  instances  where  there  were  no 
sales  of  identical  merchandise  in  the 
home  market  with  which  to  compare 
merchandise  sold  to  the  United  States, 
we  calculated  a  weighted-average  FMV 
for  sales  of  identical  chain  to  unrelated 
companies  in  third  countries  because  we 
had  no  information  to  enable  us  to 
determine  whether  other  models  sold  in 
the  home  market  were  sufficiently 
similar  to  permit  comparison,  and 
because  of  the  age  of  the  reviews,  we 
had  insufficient  information  available  to 
calculate  constructed  value.  We  made 
deductions  to  the  FMV  for  brokerage 
and  handling,  inland  freight  and  marine 
insurance.  We  also  made  circumstance 
of  sale  adjustments,  where  appropriate, 
for  differences  in  credit  and  adjusted  for 
differences  in  packing. 

For  those  products  sold  in  the  United 
States  for  which  there  where  no 
identical  matches  using  third  country 
sales  and  for  which  Pulton  was  able  to 
provide  cost  of  production  data,  we 
calculated  FMV  based  on  constructed 
value  as  provided  for  in  section  773(eJ  of 
the  Tariff  Act.  Constructed  value 
includes  the  cost  of  materials  and 
fabrication  of  the  merchandise,  plus 
general  expenses,  profit  and  packing. 
For  material,  direct  labor  and  overhead, 
the  Department  used  the  respondent's 
data.  Some  of  these  figures  were 
adjusted  using  respondent's  data  to 
coincide  with  sales  value  information 
submitted  on  a  per  foot  basis.  Actual 
selling,  general  and  administrative  costs 
were  used  because  these  amounts 
exceeded  the  statutory  minimum  of  10 
percent  as  defined  in  section  773(e)(1)(B) 
of  the  Tariff  Act.  For  profit,  we  used  the 
statutory  minimum  of  8  percent  as 
defined  in  secUon  773(e)(1)(B)  of  the 
Tariff  Act.  We  added  the  respondent's 
per  unit  amount  of  packing  recalculated 
on  a  per  foot  basis  to  arrive  at  total 
constructed  value. 

For  the  remaining  products  in  which 
third  country  sales  or  constructed  value 
could  not  be  used,  we  used  as  best 
information  available  a  weighted 
average  margin  calculated  for  Pulton  for 
the  appropriate  review  period. 

We  did  not  review  Pulton/HIC  in  the 
1984/85  review  period  because  HIC 
withdrew  its  request  for  review  and 


there  was  no  request  by  the  petitioner  to 
review  such  sales  from  this  period. 

F.  Takasago  RK  Excel  Co..  Ltd. 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price  was 
defined  in  section  772(b)  of  the  Tariff 
Act.  Purchase  price  was  based  on  the 
packed,  delivered,  prices  to  unrelated 
purchasers  in  the  United  States. 
Takasago  also  made  sales  during  the 
review  period  to  Central  Industries  and 
Hitachi,  unrelated  Japanese  trading 
'companies.  As  provided  under  section 
772(b)  of  the  Tariff  Act  we  used 
Takasago's  price  to  Central  and  Hitachi 
as  purchase  price  because  Takasago 
knew  at  the  time  of  the  sale  to  these 
Japanese  trading  companies  that  the 
ultimate  destination  of  the  merchandise 
was  the  United  States.  We  reallocated 
foreign  inland  freight  and  insurance 
expenses  using  data  submitted  by  the 
respondent  as  the  best  information 
available  because  respondent  did  not 
provide  sufficient  information  to  support 
its  calculation  methodology.  Allocation 
percentages  for  these  expenses  were 
calculated  by  dividing  total  freight  and 
insurance  expenses  by  total  sales.  These 
expenses  were  then  deducted  from  the 
U.S.  price. 

Takasago  failed  to  provide  packing 
expenses  for  each  U.S.  sale  made  during 
the  review  periods.  From  the  narrative 
description  in  Takasago's  response,  we 
determined  that  there  was  a  cost 
differential  between  packing  expenses 
for  products  sold  in  the  United  States 
and  in  the  home  market.  Therefore,  we 
determined  packing  expense  from  a  cost 
of  production  information  sheet 
submitted  by  Takasago  regarding 
packing  expenses  for  certain  chain 
exported  to  the  United  States.  Where  we 
had  no  packing  expense  information  for 
certain  types  of  chain,  we  determined  a 
weighted-average  packing  expense  from 
the  cost  of  production  information  as  the 
best  information  available  and  deducted 
the  expense  from  the  U.S.  price. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(A)  of  the  Tariff  Act,  we 
calculated  the  FMV  based  on  packed 
delivered  prices  to  unrelated  customers 
in  the  home  market.  We  corrected 
foreign  inland  freight  and  insurance 
expenses  using  data  submitted  by  the 
respondent  as  the  best  information 
available  because  respondent  did  not 
provide  sufficient  information  to  support 
its  calculation  methodology.  Allocation 
percentages  for  these  expenses  were 
calculated  by  dividing  total  freight  and 


insurance  expenses  by  total  sales.  These 
expenses  were  then  deducted  from  the 
home  market  price.  Further,  Takasago 
failed  to  provide  the  Department  with 
sufHcient  information  about  packing 
expenses  it  incurred  on  home  market 
sales.  The  Department,  therefore,  made 
no  deductions  for  packing  expenses  in 
the  home  market. 

We  added  U.S.  commissions  to  the 
FMV  and  subtracted  home  market 
indirect  selling  expenses  up  to  the 
amount  of  the  U.S.  commission. 

In  instances  where  there  were  no 
sales  of  identical  or  similar  merchandise 
in  the  home  market  with  which  to 
compare  merchandise  sold  in  the  United 
States,  we  used  the  following  hierarchy 
to  calculate  FMV:  (1)  The  domestic  price 
Hst  used  by  domestic  sellers  of 
Takasago  chain,  with  appropriate 
adjustments;  (2)  constructed  value;  and 
(3)  the  weighted-average  dumping 
margin  calculated  for  this  company 
during  the  appropriate  period  of  review 
as  the  best  information  available. 

Currency  Conversion 

In  accordance  with  19  CFR  353.60,  we 
used  the  official  exchange  rate  in  effect 
on  the  appropriate  dates  for  determining 
FMV.  All  currency  conversions  were 
made  at  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  margins  to 
be: 


Margin  percent 

Manfacturer/exporter 

04/01/83- 
03/31/84 

04/01/84- 
03/31/85 

Caddy  Cofpofatioo  of 

Amenca 

NA 

^01 

8.70 
e.70 
8.70 
0.02 
0.02 
0.02 

1.46 

>  NA 

Hrtactii  Metals  Techno. 
Ltd.  and  Hitactii  Maxco. 
Ltd 

7.67 

Izumi  Chain 
Manufactunng  Co 

Kaga  Kogyo  K.K 

Ji 

Kaga/APC 

Pulton  Chain  Co..  Inc 

Pulton/HIC 

.41 
.29 

NA 

Putton/l4C)C 

.29 
9.01 

Takasago  RK  Excel  Co.. 
Ltd „ 

_L 


'  Caddy's  one-Bme  sale  is  actually  a  sale  t)y 
Tsubakimoto.  a  company  (or  which  tt>e  effective  date 
of  revocation  of  the  antidumping  order  was  prior  to 
tfiese  review  periods. 

The  Department  will  issue 
appraisement  instructions  concerning 
each  manufacturer/exporter  directly  to 
the  Customs  Service  upon  completion  of 
these  administrative  reviews. 

Because  the  Department  has  already 


completed  and  published  the 
results  of  reviews  for  subseq 
intervening  review  periods,  I 
margins  determined  in  these 
will  have  no  impact  on  the  ci 
deposit  rates.  As  provided  b; 
751(a)(1)  of  the  Tariff  Act,  th 
Service  shall  continue  to  req 
deposit  based  on  each  Hrm's 
administrative  review  perioc 
future  entries  of  this  mercha: 
new  producer  and/or  export 
covered  in  these  or  prior  adn 
reviews,  and  who  is  unrelate 
previously  reviewed  firms,  a 
deposit  of  estimated  antidun 
equal  to  the  highest  non-BIA 
firm  with  shipments  during  t 
recently  completed  review  p 
be  required. 

Public  Comment 

Parties  to  the  proceeding  r 
disclosure  within  five  days  s 
interested  parties  may  reque 
not  later  than  ten  days  after 
publication  of  this  notice.  Inl 
parties  may  submit  written  e 
case  briefs  on  these  prelimin 
within  30  days  of  the  date  of 
publication.  Rebuttal  briefs, 
arguments  raised  in  case  brii 
submitted  no  later  than  seve 
the  time  limit  for  filing  the  a 
Any  hearing,  if  requested,  w 
seven  days  after  the  schedul 
submission  of  rebtittal  briefs 
case  briefs  and  rebuttal  brie: 
served  on  interested  parties 
accordance  with  19  CFR  353, 

RepresKitatives  of  parties 
proceeding  may  request  disc 
proprietary  information  und( 
administrative  protective  on 
than  ten  days  after  the  repre 
client  or  employer  becomes  \ 
the  proceeding,  but  in  no  eve 
than  the  date  the  case  briefs 
CFR  353.38(c),  are  due. 

The  Department  will  publi 
results  of  this  administrative 
including  the  results  of  its  ar 
issues  raised  in  any  case  or  i 
brief  or  at  a  hearing. 

This  administrative  reviev 
are  in  accordance  with  sectii 
of  the  Tariff  Act  (19  U.S.C.  II 
and  19  CFR  353.22. 

Dated:  July  19. 1991. 

Eric  I.  GaifinkeL 

Assistant  Secretary  for  Import . 
Administration,  : 

[FR  Doc.  91-17810  Filed  7-2^-91; 
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insurance  expenses  by  total  sales.  These 
expenses  were  then  deducted  from  the 
home  market  price.  Further,  Takasago 
failed  to  provide  the  Department  with 
sufHcient  information  about  packing 
expenses  it  incurred  on  home  market 
sales.  The  Department,  therefore,  made 
no  deductions  for  packing  expenses  in 
the  home  market. 

We  added  U.S.  commissions  to  the 
FMV  and  subtracted  home  market 
indirect  selling  expenses  up  to  the 
amount  of  the  U.S.  commission. 

In  instances  where  there  were  no 
sales  of  identical  or  similar  merchandise 
in  the  home  market  with  which  to 
compare  merchandise  sold  in  the  United 
States,  we  used  the  following  hierarchy 
to  calculate  FMV:  (1)  The  domestic  price 
hst  used  by  domestic  sellers  of 
Takasago  chain,  with  appropriate 
adjustments;  (2)  constructed  value;  and 
(3)  the  weighted-average  dumping 
margin  calculated  for  this  company 
during  the  appropriate  period  of  review 
as  the  best  information  available. 

Currency  Conversion 

In  accordance  with  19  CFR  353.60,  we 
used  the  official  exchange  rate  in  effect 
on  the  appropriate  dates  for  determining 
FMV.  All  currency  conversions  were 
made  at  the  rates  certified  by  the 
Federal  Reserve  Bank. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  margins  to 
be: 


Margin 

percent 

Manfacturer/oxporter 

04/01/83- 
03/31/84 

04/01/84- 
03/31/85 

Caddy  Cofpofation  of 
America 

NA 

2.01 

8.70 
8.70 
8.70 
0.02 
0.02 
0.02 

1.46 

'NA 

7.67 
am 

Hitachi  Metals  Techno. 
Ltd.  and  Hitachi  Maxco, 
Ltd 

Izumi  Chain 
Manufacturing  Co 

Kaga  Kogyo  K.K 

Ai 

Kaga/APC „ 

Pulton  Chain  Co.,  Inc 

Pulton/HIC 

.41 
.29 
MA 

Pulton/l40C 

.29 
9.01 

Takasago  RK  Excel  Co.. 
Ltd „ 

'  Caddy's  one-time  sale  is  actually  a  sale  by 
Tsubakimoto,  a  company  (of  which  tt>e  effective  date 
of  revocation  of  ttie  antidumping  order  was  prior  to 
these  review  periods. 

The  Department  will  issue 
appraisement  instructions  concerning 
each  manufacturer/exporter  directly  to 
the  Customs  Service  upon  completion  of 
these  administrative  reviews. 

Because  the  Department  has  already 


completed  and  published  the  final 
results  of  reviews  for  subsequent, 
intervening  review  periods,  the  dumping 
margins  determined  in  these  reviews 
will  have  no  impact  on  the  current  cash 
deposit  rates.  As  provided  by  section 
751(a)(1)  of  the  Tariff  Act,  the  Customs 
Service  shall  continue  to  require  a  cash 
deposit  based  on  each  firm's  most  recent 
administrative  review  period.  For  any 
future  entries  of  this  merchandise  from  a 
new  producer  and/or  exporter,  not 
covered  in  these  or  prior  administrative 
reviews,  and  who  is  unrelated  to  ^ny 
previously  reviewed  firms,  a  cash 
deposit  of  estimated  antidumping  duties, 
equal  to  the  highest  non-BlA  rate  for  any 
firm  with  shipments  during  the  most 
recently  completed  review  period,  shall 
be  required. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  and 
interested  parties  may  request  a  hearing 
not  later  than  ten  days  after  the  date  of 
publication  of  this  notice.  Interested 
parties  may  submit  written  arguments  in 
case  briefs  on  these  preliminary  results 
within  30  days  of  the  date  of 
publication.  Rebuttal  briefs,  limited  to 
argiunents  raised  in  case  briefs,  may  be 
submitted  no  later  than  seven  days  after 
the  time  limit  for  filing  the  case  brief. 
Any  hearing,  if  requested,  will  be  held 
seven  days  after  the  scheduled  date  for 
submission  of  rebtittal  briefs.  Copies  of 
case  briefs  and  rebuttal  briefs  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  353.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  imder 
administrative  protective  order  no  later 
than  ten  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  353.38(c),  are  due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  July  19, 1991. 

Eric  I.  Garfinkel. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-17810  Filed  7-25-91;  8:45  am] 
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[A-5S8-015] 

Television  Receivers,  Monochrome 
and  Color,  From  Japan;  Rnal  Results 
of  Antidumping  Duty  Administrative 
Reviews 

agency:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews. 

summary:  On  April  3, 1991,  and  April 
16, 1991,  the  Department  of  Commerce 
published  the  preliminary  results  of  its 
administrative  reviews  of  the 
antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan.  The  reviews  cover  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States, 
Matsushita  Electric  Industrial  Company, 
Ltd.,  and  the  periods  August  19, 1983 
through  March  31, 1984,  April  1, 1984 
through  February  28, 1985,  and  March  1, 
1985  through  February  28, 1986. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  No  public  hearing 
was  held. 

After  analyzing  the  comments 
received,  we  have  determined  not  to 
revise  the  preliminary  results  of  these 
reviews.  The  final  margins  are  1.71 
percent,  1.47  percent,  and  11.52  percent, 
respectively. 

EFFECTIVE  DATE:  July  26,  1991. 
FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Levy  or  Melissa  G.  Skinner, 
Office  of  Antidimiping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-3601,  or 
377-4851,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  3, 1991,  and  April  16, 1991, 
the  Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (56  FR  13620  and  56  FR  15328) 
the  preliminary  results  of  its 
administrative  reviews  of  the 
antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan  (36  FR  4597.  March  10, 1971).  We 
now  have  completed  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act). 

Scope  of  the  Reviews 

Imports  covered  by  the  reviews  are 
shipments  of  television  receivers, 
monochrome  and  color,  from  Japan. 
Television  receivers  include,  but  are  not 
limited  to,  units  kirown  as  projection 


television,  receiver  monitors,  and  kits 
(containing  all  parts  necessary  to 
receive  a  broadcast  television  signal 
and  produce  a  video  image).  Not 
included  are  certain  monitors  not 
capable  of  receiving  a  broadcast  signal, 
certain  combination  units,  and  certain 
subassemblies  not  containing  the 
.  components  essential  for  receiving  a 
broadcast  television  signal  and 
producing  a  video  image.  During  the 
review  periods,  television  receivers, 
monochrome  and  color,  were 
classifiable  under  item  numbers 
684.9230,  684.9232.  684.9234,  684.9236, 
684.9238,  684.9240,  684.9245,  684.9246, 
684.9248,  684.9250,  684.9252,  684.9253, 
684.9255,  684.9256,  664.9258,  684.9262, 
684.9263,  and  684.9655  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classifiable  under  item 
numbers  8528.10.80  and  8528.20.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes  only.  The  written  description 
remains  dispositive. 

These  reviews  cover  one 
manufacturer/exporter  to  the  United 
States  of  Japanese  televisions, 
Matsushita  Electric  Industrial  Company, 
Ltd.  (Matsushita),  and  the  periods 
August  19, 1983  through  March  31, 1984, 
April  1, 1984  through  February  28, 1985, 
and  March  1, 1985  through  February  28, 
1986. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  case  briefs  and  rebuttal 
comments  from  Zenith  Electronics 
Corporation  (Zenith),  and  Matsushita. 
Although  Matsushita  has  originally 
requested  that  a  public  hearing  be  held 
on  the  preliminary  results  of  these 
reviews,  the  requests  were  subsequently 
withdrawn  and  no  hearing  was  held. 

Comment  1:  Zenith  states  that  the 
Department  unlawfully  treated  Japanese 
commodity  taxes  rebated  or  not 
collected  by  reason  of  exportation  of  the 
merchandise.  According  to  Zenith,  the 
Department  added  the  full  amount  of  the 
commodity  tax  to  United  States  Price 
(USP),  and  made  a  circumstance-of-sale 
(COS)  adjustment  to  foreign  market 
value  (FMV)  for  the  difference  between 
the  Japanese  and  U.S.  commodity  taxes. 
Zenith  argues  that  the  Court  of 
International  Trade  (CTT),  in  Zenith 
Electronics  Corp.  v.  Unitied  States,  755  F. 
Supp.  397  (1990)  (as  clarified  by  the 
Court  Order  dated  February  20, 1991). 
ruled  that  the  Department  must  cap  the 
amount  of  commodity  tax  added  to  USP 
at  the  amount  of  tax  included  in  FMV, 
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and  that  the  Department  is  forbidden 
from  neutralizing  the  commodity  tax 
adjustment  to  USP  by  making  a  COS 
adjustment  to  FMV  for  differences  in 
commodity  taxes. 

Matsushita  responds  that  Zenith's 
comments  are  irrelevant  because  they 
do  not  address  the  calculations  actually 
made  by  the  Department,  and  that  the 
Department's  treatment  of  commodity 
taxes  is  in  accordance  with  law  because 
it  properly  ensures  that  dumping 
margins  are  not  artificially  influenced  by 
differences  between  the  Japanese  and 
U.S.  commodity  taxes. 

Department's  Position:  We  do  not 
agree  with  the  CIT  in  Zenith,  but  have 
not  had  an  opportimity  to  appeal  the 
issue  on  its  merits.  We  agree  that  the 
amount  of  commodity  tax  forgiven  by 
reason  of  the  exportation  of  televisions 
to  the  United  States  must  be  added  to 
USP  under  the  statute  and  may  not 
exceed  the  amount  included  in  the  home 
market  price.  However,  because  we 
believe  that  dumping  margins  should  be 
neither  inflated  nor  deflated  by 
differences  between  the  Japanese 
commodity  taxes  and  constructed 
commodity  taxes  applied  to  USP.  we  do 
not  agree  with  the  CITs  position  on 
adjustments  for  differences  In 
commodity  taxes.  After  calculating  the 
commodity  tax  and  adding  it  to  USP,  we 
make  an  adjustment  to  FMV  for  the 
difference  in  commodity  taxes  by 
deducting  the  Japanese  commodity  tax 
from  FMV  and  replacing  it  with  the 
constructed  U.S.  commodity  tax.  This 
method  ensures  that  the  amount  of 
commodity  tax  added  to  USP  does  not 
exceed  the  amount  of  commodity  tax 
included  in  the  home  market  price,  and 
that  dumping  margins  are  not  artificially 
mfluenced  by  differences  in  commodity 
taxes.  See  our  response  to  Conmient  22 
m  Television  Receivers,  Monochrome 
and  Color.  From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (56  FR  5396,  5397.  February  11 
1991).  '     ' 

Comment  Z  Zenith  argues  that  the 
Department  failed  to  account  for  the 
savings  realized  by  Matsushita  as  a 
result  of  delayed  payment  of  home 
market  discounts,  rebates,  and  selling 
expense  accounts  payable.  According  to 
Zenith,  if  Matsushita  does  not  disburse 
funds  immediately  after  incurring  an 
obligation  to  pay  a  particular  expense,  it 
earns  interest  income  on  those  funds 
until  it  actually  pays  for  the  expense.  As 
a  result,  Zenith  argues  that  the  true 
measure  of  Matsushita's  selling 
expenses  is  not  the  amount  paid  by 
Matsushita,  but  the  amount  of  the 
payment  less  the  savings  realized  by 
delayed  payment  of  the  expense. 


Accordingly.  Zenith  argues  that  the 
Department  should  reduce  Matsushita's 
home  market  selling  expenses  by  the 
amount  of  any  interest  eamable  as  a 
result  of  delayed  paj-ment  of  those 
expenses. 

Matsushita  responds  that  the 
Department  has  repeatedly  considered, 
and  rejected,  this  argument  Matsushita 
asserts  that  the  antidumping  law  and 
regulations  require  that  adjustments  to 
price  must  be  measured  by  a 
respondent's  actual  expenses.  Moreover, 
Matsushita  argues  that  its  actual  interest 
expenses,  as  reported  in  its 
questionnaire  responses,  ah-eady  reflect 
the  savings  realized  by  delayed  payment 
of  selling  expenses  because  these 
interest  expenses  would  be  higher  if  the 
company  paid  its  outstanding 
obligations  on  a  more  current  basis. 

Department's  Position:  We  disagree 
with  Zenith.  We  avoid  imputing 
expenses  or  costs  when  a  company 
quantifies  and  documents  its  actual 
expenses,  and  when  the  company's 
quantification  accurately  reflects  the 
expense  to  the  seller.  Since  we 
determined  that  Matsushita  accurately 
quantified  its  home  market  selUng 
expenses,  and  that  Matsushita's  claims 
accurately  reflected  those  expenses,  we 
have  not  reduced  them  by  the  amount  of 
any  savings  realized  as  a  result  of 
delayed  payment.  See  our  response  to 
Comment  2  in  Television  Receivers, 
Monochrome  and  Color,  From  Japan: 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (54  FR  13918, 
April  6, 1989). 

Comment  3:  Zenith  argues  that  the 
Department  should  deduct  antidumping- 
related  legal  expenses  from  exporter's 
sales  price  (ESP).  According  to  Zenith, 
these  expenses  are  selling  expenses 
because  they  are  incurred  as  a  result  of 
a  respondent's  selling  the  merchandise 
under  review  in  the  United  States  at 
prices  below  FMV.  Moreover,  Zenith 
argues  that  there  is  no  basis  for 
retaining  legal  expenses  incurred  as  a 
result  of  an  antidumping  proceeding  in 
ESP  when  all  other  legal  expenses 
incurred  by  a  foreign  company's  U.S. 
subsidiary  are  deducted  from  ESP. 

Matsushita  responds  that  the 
Department  has  repeatedly  ruled  that 
legal  expenses  incurred  as  a  result  of  an 
antidumping  proceeding  are  not  selling 
expenses,  and  that  the  CIT.  in  Daewoo 
Electronics  Co.  v.  United  States,  712  F 
Supp.  931,  974  (1989),  upheld  the 
Department's  position  on  the  grounds 
that  the  deduction  of  antidumping- 
related  legal  expenses  from  ESP  would 
create  artificial  dumping  margins. 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 


previous  reviews  of  this  finding,  we  do 
not  consider  legal  expenses  incurred  in 
defending  against  an  allegation  of 
dumping  to  be  expenses  incurred  in 
selling  the  merchandise  in  the  United 
States.  As  a  result,  we  have  not 
deducted  these  expenses  from  ESP  in 
these  final  results.  See  our  response  to 
Comment  4  in  Television  Receivers. 
Monochrome  and  Color.  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (54  FR  13919, 
April  6. 1989). 

Comment  4:  Zenith  argues  that  the 
Department  should  deduct  payments  of 
estimated  antidumping  duties,  and  any 
expenses  related  to  such  payments,  from 
USP.  According  to  Zenith,  these  items 
should  be  deducted  from  USP  along  with 
the  estimated  ordinary  duties  paid, 
because  the  statute  specifically  requires 
that  "United  States  import  duties"  be 
deducted  from  USP. 

Matsushita  replies  that  estimated 
antidumping  duty  payments  are  not 
actual  expenses,  but  provisional 
deposits.  Moreover.  Matsushita  notes 
that  both  the  Department  and  the  CIT 
previously  have  rejected  Zenith's 
arguments  on  this  issue. 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  finding,  we 
believe  that  using  estimated  amounts  of 
antidumping  duties  in  our  calculations 
would  result  in  inaccurate  margins.  In 
addition,  we  do  not  consider  payments 
of  estimated  antidumping  duties  to  be 
expenses  related  to  the  sales  under 
review.  As  a  result,  we  have  not 
deducted  Uiem  from  USP  in  these  final 
results.  See  our  response  to  Comment  5 
in  Television  Receivers,  Monochrome 
and  Color,  From  Japan:  Final  Results  of 
Antidumping  Duty  Administi-ative 
Review  (54  FR  13919,  April  6, 1989). 

Comment  5:  Zenith  contends  that  the 
Department  erroneously  offset  the  full 
amount  of  commissions  in  the  United 
States  with  home  market  indirect  selling 
expenses.  According  to  Zenith, 
commissions  compensate  the  recipient 
for  both  direct  and  indirect  selling 
expenses  incurred  on  behalf  of  the 
respondent.  As  a  result.  Zenith  argues 
that  offsetting  the  full  amount  of  the 
commission  provides  excessive 
compensation  for  the  indirect  selling 
expenses  contained  therein. 
Additionally,  because  FMV  has  ah-eady 
been  adjusted  for  direct  selling 
expenses.  Zenith  claims  that  an  offset 
for  the  full  amount  of  the  commission 
negates  the  deduction  from  USP  of  the 
direct  expense  portion  of  the 
commission. 

Matsushita  responds  that  the  stahite 
clearly  states  that  the  Department 
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previous  reviews  of  this  finding,  we  do 
not  consider  legal  expenses  incurred  in 
defending  against  an  allegation  of 
dumping  to  be  expenses  incurred  in 
selling  the  merchandise  in  the  United 
States.  As  a  result,  we  have  not 
deducted  these  expenses  from  ESP  in 
these  final  results.  See  our  response  to 
Comment  4  in  Television  Receivers, 
Monochrome  and  Color.  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  {54  FR  13919, 
April  6. 1989). 

Comment  4:  Zenith  argues  that  the 
Department  should  deduct  payments  of 
estimated  antidumping  duties,  and  any 
expenses  related  to  such  payments,  from 
USP.  According  to  Zenith,  these  items 
should  be  deducted  from  USP  along  with 
the  estimated  ordinary  duties  paid, 
because  the  statute  specifically  requires 
that  "United  States  import  duties"  be 
deducted  from  USP. 

Matsushita  replies  that  estimated 
antidumping  duty  payments  are  not 
actual  expenses,  but  provisional 
deposits.  Moreover,  Matsushita  notes 
that  both  the  Department  and  the  CIT 
previously  have  rejected  Zenith's 
arguments  on  this  issue. 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  finding,  we 
believe  that  using  estimated  amounts  of 
antidumping  duties  in  our  calculations 
would  result  in  inaccurate  margins.  In 
addition,  we  do  not  consider  payments 
of  estimated  antidumping  duties  to  be 
expenses  related  to  the  sales  under 
review.  As  a  result,  we  have  not 
deducted  them  from  USP  in  these  final 
results.  See  our  response  to  Comment  5 
in  Television  Receivers,  Monochrome 
and  Color,  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (54  FR  13919,  April  6. 1989). 

Comment  5:  Zenith  contends  that  the 
Department  erroneously  offset  the  full 
amount  of  commissions  in  the  United 
States  with  home  market  indirect  seHing 
expenses.  According  to  Zenith, 
commissions  compensate  the  recipient 
for  both  direct  and  indirect  selling 
expenses  incurred  on  behalf  of  the 
respondent.  As  a  result,  Zenith  argues 
that  offsetting  the  full  amount  of  the 
commission  provides  excessive 
compensation  for  the  indirect  selling 
expenses  contained  therein. 
Additionally,  because  FMV  has  ah-eady 
been  adjusted  for  direct  selling 
expenses,  Zenith  claims  that  an  offset 
for  the  full  amount  of  the  commission 
negates  the  deduction  from  USP  of  the 
direct  expense  portion  of  the 
commission. 

Matsushita  responds  that  the  statute 
clearly  states  that  the  Department 


should  include  the  total  amount  of 
commissions  paid  in  the  ESP  offset  cap, 
and  that  there  is  no  legal  or  factual  basis 
for  dividing  commissions  into  direct  and 
indirect  expenses. 

Department's  Position:  We  disagree 
with  Zenith.  When  commissions  are 
paid  in  one  market  but  not  in  the  other, 
19  CFR  353.56(b)(1)  requires  us  to  offset 
the  commission  with  other  selling 
expenses  incurred  in  the  other  market. 
We  do  not  interpret  our  regulations  as 
requiring  us  to  limit  the  offset  to  a 
specific  portion  of  the  expenses  of  the 
commissionaire.  As  a  result,  we  have 
offset  the  full  amount  of  the  U.S. 
commissions  in  these  final  results.  See 
our  response  to  Comment  6  in 
Television  Receivers,  Monochrome  and 
Color,  From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (54  FR  13919,  April  6. 1989). 

Comment  6:  Zenith  asserts  that  the 
Department  may  have  improperly  used 
home  market  indirect  expenses  that  are 
not  selling  expenses  as  an  offset  to  U.S. 
indirect  selling  expenses.  Zenith  states 
that  the  Department  should  require  an 
affirmative  demonstration  from 
Matsushita  that  all  home  market  indirect 
expenses  that  it  claimed  as  ESP  offsets 
are  actually  selling  expenses,  and  not 
general  and  adminisfrative  expenses. 

Matsushita  responds  that  it  has 
already  described  the  nature  of  the 
home  market  indirect  expenses  that  it 
claimed  as  an  ESP  offset  as  well  as  their 
relationship  to  the  selling  of  televisions 
in  Japan,  and  that  the  Department  has 
verified  the  accuracy  of  Matsushita's 
submissions  on  numerous  occasions. 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  case,  the  pool  of 
indirect  selling  expenses  in  the  home 
market  should  include  those  expenses 
that  are  similar  to  the  expenses  incurred 
by  the  U.S.  subsidiary,  whose  function  it 
is  to  sell  the  merchandise.  We  do  not 
interpret  our  regulations  as  requiring 
that  indirect  selling  expenses  in  the 
home  market  be  limited  to  selling 
expenses  in  sales  offices,  and  as 
excluding  general  and  adminisfrative 
expenses  incurred  by  those  offices.  As  a 
result,  we  believe  it  was  appropriate  for 
Matsushita  to  include  certain  general 
expenses  associated  with  selling 
televisions  in  its  home  market  indirect 
selling  expense  claim.  Moreover,  we 
verified  the  accuracy  of  Matsushita's 
questionnaire  responses.  Therefore,  we 
believe  that  Matsushita  did  not 
overstate  its  home  market  indirect 
selling  expenses,  and  we  have  used  all 
these  expenses  in  calculating  the  ESP 
offset  for  these  final  results.  See  our 
response  to  Comment  3  in  Television 
Receivers.  Monochrome  and  Color, 


From  Japan;  Final  Results  of 
Antidumping  Duty  Adminisfrative 
Review  (54  FR  13919.  April  6. 1989). 

Comment  7:  Zenith  contends  that  the 
Department  erroneously  excluded 
discounts,  rebates,  and  the  commodity 
tax  from  its  constructed  value  (CV) 
calculations.  According  to  Zenith,  these 
items  must  be  included  among  the 
"general  expenses"  component  of  CV 
because  the  statute  requires  that  those 
general  expenses  encompass  what  is 
usually  reflected  in  sales.  Because 
Matsushita  acknowledges  that 
discounts,  rebates,  and  commodity  taxes 
are  included  in  the  selling  price  of  the 
merchandise,  and  because  the 
Department  routinely  adjusts  for  these 
items  under  its  authority  to  adjust  for 
differences  in  circumstances  of  sale. 
Zenith  argues  that  they  are  "general 
expenses"  as  defined  in  the  statute,  and 
should,  therefore,  be  included  in  CV . 

Matsushita  responds  that  the 
Department  considers  discounts  and 
rebates  to  be  adjustments  to  price  rather 
than  selling  expenses,  and  that  the 
statute  does  not  provide  for  the 
inclusion  of  commodity  taxes  in  the 
calculation  of  CV. 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  case,  we  do  not 
consider  discounts  and  rebates  to  be 
selling  expenses;  as  Matsushita 
correctly  states,  we  consider  discounts 
and  rebates  to  be  adjustments  to  price. 
We  also  agree  with  Matsushita  that  the 
statute  does  not  provide  for  the 
inclusion  of  commodity  taxes  in  our  CV 
calculations.  As  a  result,  we  have  not 
included  discounts,  rebates,  and  the 
commodity  tax  in  our  CV  calculations 
for  these  final  results.  See  our  response 
to  Comment  20  in  Television  Receivers. 
Monochrome  and  Color,  From  Japan; 
Final  Results  of  Antidumping  Duty 
Adminisfrative  Review  (56  FR  5396, 
February  11, 1991). 

Comment  8:  Matsushita  objects  to  the 
Department's  decision  to  initiate  these 
adminisfrative  reviews  without  ruling  in 
a  timely  manner  on  Matsushita's 
December  18. 1981,  request  for 
revocation  of  th^  antidumping  finding  on 
televisions. 

Zenith  replies  that  the  Department 
rejected  this  argument  during  the 
previous  reviews  of  Matsushita,  and 
should  do  so  again  in  the  current 
reviews. 

Department's  Position:  We  disagree 
with  Matsushita.  During  our  previous 
reviews  of  Matsushita,  we  found 
dumping  margins  for  the  partial  fifth  and 
eighth  adminisfrative  reviews,  and 
determined  that  there  was  a  likelihood 
of  resumed  dumping  if  the  finding  were 
to  be  revoked.  Based  on  these  analyses, 


we  determined  not  to  revoke  the 
antidumping  finding  with  respect  to 
Matsushita.  Thus,  confrary  to 
Matsushita's  assertions,  we  did  rule  on 
its  revocation  request  before  initiating 
the  current  reviews.  As  a  result,  we 
believe  that  Matsushita's  objections 
regarding  the  validity  of  these  reviews 
are  inaccurate  and  inappropriate.  See 
our  response  to  Comment  75  in 
Television  Receivers.  Monochrome  and 
Color.  From  Japan;  Final  Results  of 
Antidumping  Duty  Adminisfrative 
Review  (54  FR  13927.  April  6, 1989). 

Comment  9:  Matsushita  objects  to  the 
Department's  decision  to  abandon  the 
"traditional  methodologies"  that  it  was 
using  at  the  time  the  Government 
entered  into  the  1980  settlement 
agreements  with  respondents  in  these 
proceedings. 

Zenith  responds  that  the  Department 
should  reject  this  argimient  as  it  did  in 
the  previous  reviews  of  Matsushita. 

Department's  Position:  We  disagree 
with  Matsushita.  As  we  stated  in  the 
previous  reviews  of  Matsushita,  the  1980 
settlement  agreement  did  not  constitute 
a  commitment  by  the  Department  to  use 
a  particular  method  of  calculating 
dumping  margins.  As  a  result,  we  have 
not  employed  the  "fraditional 
methodology"  that  was  in  use  at  the 
time  of  the  settlement  agreement  in 
these  final  results.  See  our  response  to 
Conunent  66  in  Television  Receivers. 
Monochrome  and  Color,  From  Japan; 
Final  Results  of  Antidumping  Duty 
Adminisfrative  Review  (54  FR  13928, 
April  6, 1989). 

Comment  10:  Matsushita  argues  that 
the  Department's  exclusion  of  "other" 
overhead  costs  from  the  calculation  of 
the  adjustment  for  differences  in  the 
physical  characteristics  of  the 
merchandise  constitutes  an 
unwarranted  departure  from  past 
practice.  According  to  Matsushita,  its 
method  of  calculating  adjustments  for 
differences  in  the  physical 
characteristics  using  materials,  labor, 
and  variable  and  other  overhead  was 
accepted  by  the  Department  in  all 
previous  reviews,  and  was  never 
challenged  by  any  other  party.  In 
addition.  Matsushita  claims  that 
because  its  other  overhead  costs  are 
allocated  according  to  its  direct  labor 
costs,  these  costs  are  actually  variable 
costs  that  should  be  included  in  the 
calculation  of  adjustments  for 
differences  in  merchandise. 

Zenith  supports  the  Department's 
method  of  calculating  this  adjustment, 
stating  that  the  overhead  portion  of  the 
adjustment  should  be  limited  to  variable 
overhead  costs  because,  by  definition, 
these  are  the  only  overhead  costs  that 
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vary  according  to  physical  differences  in 
merchandise.  Zenith  argues  further  that 
the  inclusion  of  indirect  factory 
overhead  in  the  calculation  would 
nullify  the  exclusion  of  indirect 
expenses  from  COS  adjustments. 

Department's  Position:  We  disagree 
with  Matsushita.  Our  longstanding 
practice  has  been  to  calculate 
adjustments  for  differences  in  the 
physical  characteristics  of  merchandise 
using  materials,  labor,  and  variable 
factory  overhead  only.  We  have,  to  the 
best  of  our  knowledge,  consistently  used 
this  method  in  all  previous  reviews  of 
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this  case,  including  those  pertaining  to 
Matsushita.  To  the  extent  that  there  has 
been  any  deviation  from  this  practice,  it 
was  inadvertent,  and  was  never 
intended  to  be  deliberate  departure  from 
the  practice  described  above. 

We  agree  with  Zenith  that  only 
variable  costs  should  be  used  in  the 
calculation  of  adjustments  for 
differences  in  merchandise  because,  by 
definition,  the  magnitude  of  these  costs 
changes  according  to  the  physical 
characteristics  of  the  merchandise. 
Although  fixed  factory  overhead  may  be 
allocated  using  a  variable  mpasure  such 


as  direct  labor,  the  fixed  overhead  costs 
themselves  do  not  vary  according  to 
production,  and.  therefore,  do  not  reflect 
differences  in  the  physical 
characteristics  of  the  merchandise. 
Accordingly,  we  have  not  included  fixed 
overhead  costs  in  our  calculation  of 
adjustments  for  differences  in 
merchandise  for  these  final  results. 

Final  Results  of  the  Reviews 

After  analyzing  the  comments 
received,  we  have  determined  not  to 
revise  our  preliminary  results  for 
Matsushita.  Accordinjgly,  we  determine 
the  margins  to  be: 


Manufacturer 


Review  No. 


Period  of  review 


Matsushita. 


Margin 
(peroini) 


The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  fh)m  the  percentages  stated 
above.  The  Department  vrill  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  antidumping  duties  of  35.40 
percent  will  be  required  for  Matsushita; 
this  is  Matsushita's  rate  from  the 
eleventh  administrative  review.  For 
shipments  of  this  merchandise 
manufactured  by  Funai  Electric,  Fujitsu 
General,  Ltd,  Hitachi.  Ltd..  Mitsubishi 
Electric  Corporation.  NEC.  Sanyo 
Electric  Company.  Ltd.  Seiko  Epson 
Corporation.  Sharp  Corporation. 
Toshiba,  or  Victor  Corporation  of  Japan, 
the  cash  deposit  rate  will  continue  to  be 
the  same  as  the  rates  pubUshed  in  the 
final  results  of  the  last  administrative 
reviews  of  these  firms  (56  FR  5392, 
February  11,  iggi). 

For  all  other  manufacturers/exporters 
of  this  merchandise,  a  cash  deposit  of 
estimated  antidumping  duties  of  38.28 
percent  shall  be  required.  This  is  the 
highest  non-BL\  (best  information 
available)  rate  for  the  most  current 
review  for  any  firm  in  this  case  (56  FR 
16069.  April  19, 1991).  These  deposit 
requirements  will  be  effective  for  all 
shipments  of  Japanese  television 
receivers,  monochrome  or  color,  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publicaUon  of  the  final  results  of  these 
administrative  reviews. 


5  06/ 19/83-03/31/84 

6  04/01/84-02/28/85 

7  03/01/85-02/28/86 


1.71 

1.47 

11.85 


These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  June  28. 1991. 

Marjorie  A.  Choriins, 

Acting  Assistant  Secretary  for  Import 
A  dministration. 

[FR  Doc.  91-17812  Filed  7-25-91;  8:45  am] 
BILUNQ  COOe  3S10-OS-M 
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Television  Receivers,  Monochrofne 
and  Color,  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 


summary:  On  April  26, 1991.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
television  receivers,  monochrome  and 
color,  from  Japan.  The  review  covers 
two  manufacturers/exporters  of  this 
merchandise  to  the  United  States,  Casio 
Computer  Company.  Ltd..  and  Citizen 
Watch  Company,  Ltd.,  and  the  period 
March  1,1989  through  February  28, 1990. 

We  gave  interested  parties  an 
opportunity  to  cothment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  and 
the  correction  of  certain  clerical  errors, 
we  have  changed  the  final  results  from 
those  presented  in  our  preliminary 
results  of  review. 


EFFECTIVE  DATE:  July  26,  1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Karin  Price  or  Maureen  Flannery,  Office 
of  Antidumping  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-2923. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  28, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  19347)  the 
preliminary  results  of  its  administrative 
review  of  the  antidtunping  finding  on 
television  receivers,  monochrome  and 
color,  from  Japan  (38  FR  4597.  March  10. 
1971).  The  Department  has  now 
completed  that  review  in  accordance 
with  secUon  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  television  receiving  sets, 
monochrome  and  color,  from  Japan. 
Television  receiving  sets  include,  but  are 
not  limited  to  units  knowm  as  projection 
televisions,  receiver  monitors,  and  kits 
(containing  all  parts  necessary  to 
receive  a  broadcast  television  sigr>al 
and  produce  a  video  image).  Not 
included  are  certain  monitors  not 
capable  of  receiving  a  broadcast  signal, 
certain  combinatioD  units,  and  certain 
subassembhes  not  containing  the 
components  essential  for  receiving  a 
broadcast  television  signal  and 
producing  a  video  image.  During  the 
review  period,  television  receiving  sets, 
monochrome  and  color,  were 


classifiable  ander  Harmonize 
Schedule  (HTS)  item  number 
and  8528.20J)0.  The  HTS  item 
are  provided  for  convenience 
Customs  purposes  only.  The ' 
description  remains  dispositi 

This  review  covers  two 
manufacturers /exporters  of  J 
television  receivers,  monodn 
color,  Casio  Computer  Comp 
(Casio),  and  Citizen  Watch  C 
Ltd.  (Citizen),  and  the  period 
1989  through  February  28. 19< 

Analysis  of  Comments  Recei 

We  invited  interested  part 
comment  on  the  preliminary 
received  written  comments  f( 
Electrooict  Corporation  (Zen 
and  citizen.  No  public  hearin 
requested. 

Comment  1 

Zenith  contends  that  the  w 
variable  is  used  in  the  sectio 
and  Citizen's  computer  progi 
removes  the  sales  sold  at  pri 
the  cost  of  production  (COP) 
home  market  database.  Zeoi 
that  the  programming  exclud 
below  cost  from  the  home  m 
database  when  the  below  co 
the  entire  home  maricet  data 
between  10  and  90  percent  o 
market  sales.  Zenith  states  t] 
program  should  instead  excl 
cost  sales  on  a  model-specif] 
is.  when  the  below  cost  sale: 
particular  model  are  betwee 
percent  of  all  of  that  model's 

Casio  and  Citizens  respon 
Zenith's  argument  is  without 
the  programming  indicates  tl 
Department  has  correctly  rei 
below  cost  from  the  home  m 
database  on  a  model-specifi 
Accordingly,  they  claim  ther 
for  programming  changes. 

Department's  Position 

We  agree  with  Zenith  and 
corrected  this  error. 

Comment  2 

Zenith  argues  that  Casio's 
which  have  a  "negative  Unit 
price"  are  not  "manipulated 
because  a  negative  percenta 
margin  is  calculated  for  the< 
Zenith  contends  that  these  s 
actually  have  a  positive  dun 
margin. 

Casio  replies  that  the  negi 
percentage  meirgin  calculate 
individual  sales  for  which  tl 
negative  United  States  price 
has  no  effect  on  the  margin 
Casio  contends  that  the  abs 
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as  direct  labor,  the  fixed  overhead  costs 
themselves  do  not  vary  according  to 
production,  and.  therefore,  do  not  reflect 
differences  in  the  physical 
characteristics  of  the  merchandise. 
Accordingly,  we  have  not  included  fixed 
overhead  costs  in  our  calculation  of 
adjustments  for  differences  in 
merchandise  for  these  final  results. 

Final  Results  of  the  Reviews 

After  analyzing  the  comments 
received,  we  have  determined  not  to 
revise  our  preliminary  results  for 
Matsushita.  Accordingly,  we  determine 
the  margins  to  be: 


Review  r4o. 


Period  of  review 


Margin 
(percent) 


5  06/19/83-03/31/84 

6  04/01/84-02/28/85 

7  03/01/85-02/28/86 


1.71 

1.47 
11.85 


EFFECTIVE  DATE:  July  26,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karin  Price  or  Maureen  Flannery,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-2923. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  28, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (58  FR 19347)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
television  receivers,  monochrome  and 
color,  from  Japan  (38  FR  4597.  March  10, 
1971).  The  Department  has  now 
completed  that  review  in  accordance 
with  secUon  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  television  receiving  sets, 
monochrome  and  color,  from  Japan. 
Television  receiving  sets  include,  but  are 
not  limited  to  units  knowm  as  projection 
televisions,  receiver  monitors,  and  kits 
(containing  all  parts  necessary  to 
receive  a  broadcast  television  sigr^al 
and  produce  a  video  image).  Not 
included  are  certain  monitors  not 
capable  of  receiving  a  broadcast  signal, 
certain  combinatioD  units,  and  certain 
subassemblies  not  containing  the 
components  essential  for  receiving  a 
broadcast  television  signal  and 
producing  a  video  image.  During  the 
review  period,  television  receiving  sets, 
monochrome  and  color,  were 


classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers  8528.10.80 
and  8528.20J)0.  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes  only.  The  vmtten 
description  remains  dispositive. 

This  review  covers  two 
manufacturers /exporters  of  Japanese 
television  receivers,  monocfco-ome  and 
color.  Casio  Computer  Company,  Ltd. 
(Casio),  and  Citizen  Watch  Company. 
Ltd.  (Citizen),  and  the  period  March  1, 
1989  through  February  28, 1990. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  written  comments  form  Zenith 
Electronics  Corporation  (Zenith),  Casio 
and  citizen.  No  public  hearing  was 
requested. 

Comment  J 

Zenith  contends  that  the  wrong 
variable  is  used  in  the  section  of  Casio's 
and  Citizen's  computer  programs  that 
removes  the  sales  sold  at  prices  below 
the  cost  of  production  (COP)  from  the 
home  market  database.  Zenith  claims 
that  the  programming  excludes  sales 
below  cost  from  the  home  market 
database  when  the  below  cost  sales  for 
the  entire  home  maricet  database  are 
between  10  and  90  percent  of  total  home 
market  sales.  Zenith  states  that  the 
program  should  instead  exclude  below 
cost  sales  on  a  model-specific  basis,  that 
is,  when  the  below  cost  sales  of  a 
particular  model  are  between  10  and  90 
percent  of  all  of  that  model's  sales. 

Casio  and  Citizens  respond  that 
Zenith's  argument  is  without  merit  since 
the  programming  indicates  that  the 
Department  has  correctly  removed  sales 
below  cost  from  the  home  market 
database  on  a  model-specific  basis. 
Accordingly,  they  claim  there  is  no  need 
for  programming  changes. 

Department's  Position 

We  agree  with  Zenith  and  have 
corrected  this  error. 

Comment  2 

Zenith  argues  that  Casio's  U.S.  sales 
which  have  a  "negative  United  States 
price"  are  not  "manipulated  correctly" 
because  a  negative  percentage  dumping 
margin  is  calculated  for  these  sales. 
Zenith  contends  that  these  sales 
actually  have  a  positive  dumping 
margin. 

Casio  replies  that  the  negative 
percentage  margin  calculated  for  the 
individual  sales  for  which  there  is  a 
negative  United  States  price  (U.S.  price) 
has  no  effect  on  the  margin  calculations. 
Casio  contends  that  the  absolute  margin. 


not  the  percentage  margin,  is  used  in  the 
dumping  margin  calcidation. 

Department's  Position 

Certain  sales  had  negative  U.S.  prices 
because,  for  these  sales,  adjustments  to 
U.S.  price  exceeded  the  sales  price. 
Although  the  negative  U.S.  price  caused 
the  computer  program  to  show  these 
sales  as  having  a  negative  percentage 
margin,  we  agree  with  Zenith  that  these 
sales,  in  fact  have  a  positive  dumping 
margin.  We  note  that  the  percentage 
margin  calculated  for  each  sale  is  for 
informational  purposes  only,  and  has  no 
effect  on  the  fmal  margin  calculations 
because  the  weighted-average  margin  is 
calculated  by  dividing  total  dumping 
duties  due  by  total  U.S.  price  for  all 
sales,  not  by  averaging  die  percentage 
margins  for  each  sale. 

Comment  3 

Zenith  states  that  the  Department 
unlawfully  treated  Japanese  commodity 
and  consumption  taxes  rebated  or  not 
collected  by  reason  of  exportation  of  the 
merchandise.  According  to  Zenith,  the 
Department  added  the  full  amount  of  the 
tax  to  U.S.  price,  and  made  a 
circumstance-of-sale  (COS)  adjustment 
to  FMV  for  the  difference  between  the 
amount  of  Japanese  and  U.S.  tax.  Zenith 
argues  that  the  Court  of  International 
Trade  (OT)  in  Zenith  Electronics  Corp. 
V.  United  States,  755  F.  Supp.  397  (1990) 
(as  clarified  by  the  Court  order  dated 
February  2a  1991)  [Zenith]  and  in 
Daewoo  Electronics  Co.  v.  United 
States,  712  F.  Supp.  931  (1989)  [Daewoo), 
ruled  that  the  Department  must  cap  the 
amount  of  commodity  or  consumption 
tax  added  to  U.S.  price  at  the  amount  of 
tax  added  to  FMV,  and  that  the,  ,v^ 
Department  is  forbidden  from 
neutralizing  the  tax  adjustment  to  U.S. 
price  making  a  COS  adjustment  to  FMV 
for  differences  in  taxes.  Moreover,  the 
Department  is  required  to  measure  the 
amount  of  commodity  and  consumption 
tax  passed  through  to  home  market 
purchasers.  Zenith  also  claims  that  the 
Department  used  an  erroneously  high 
tax  base  for  determining  the  amount  of 
commodity  and  consumption  tax 
forgiven  upon  exportation,  arguing  that 
the  Department  should  use  the  export 
price,  not  the  resale  price  in  the  United 
States,  as  the  tax  base. 

Casio  replies  that  with  regard  to 
consumption  taxes.  Zenith's  comments 
are  irrelevant  because  they  do  not 
address  the  calculations  actually  made 
by  the  Department  Casio  contends  that 
with  regard  to  commodity  taxes,  the 
Department  correctly  calculated  the  tax 
based  on  die  constructed  ex-factory 
price,  the  same  tax  base  as  that  used  for 
home  market  sales,  and  followed 


longstanding  practice  in  the  treatment  of 
the  commodity  tax,  by  adding  the  tax  to 
U.S.  price  and  making  an  adjustment  to 
FMV  for  the  differences  between  home 
market  and  U.S.  taxes. 

Citizen  responds  that  the  Department 
followed  a  well-established  policy  that 
the  addition  to  U.S.  price  for  taxes  not 
be  limited  by  the  amount  of  tax  in  home 
market  price.  Citizen  replies  that  the 
Department  has  repeatedly  rejected 
Zenith's  argument  that  the  tax  base  for 
determining  the  amount  of  tax  forgiven 
upon  exportation  should  be  the  export 
price,  and  argues  that  the  Depeirtment 
should  determine  that  the  appropriate 
tax  base  is  the  price  to  the  first 
unrelated  party  in  the  United  States. 

Department's  Position 

We  do  not  agree  with  the  CTT  in 
Zenith  or  Daewoo,  but  have  not  had  an 
opportunity  to  appeal  the  issue  on  its 
merits.  Consistent  vnth  our  longstanding 
practice,  we  have  not  attempted  to 
measure  the  amount  of  tax  "passed- 
through"  to  customers  in  the  home 
market.  We  do  not  agree  that  the 
statutory  language  limiting  the  amount 
of  adjustment  to  the  amount  of  tax 
"added  to  or  included  in  the  price"  of 
color  televisions  (CTVs)  in  the  home 
market  requires  the  Department  to 
measure  the  incidence  of  tax. 

Because  we  believe  that  dumping 
margins  should  neither  be  inflated  nor 
defaulted  by  differences  between 
Japanese  taxes  and  constructed  taxes 
applied  to  U.S.  price,  we  do  not  agree 
with  the  CITs  position  on  adjustments 
for  differences  in  commodity  taxes. 
After  calculating  the  amount  of 
commodity  and  consumption  tax  and 
adding  it  to  U.S.  price,  we  make  an 
adjustment  to  FMV  for  the  differences  in 
taxes  by  deducting  the  Japanese 
consumption  and  commodity  tax  from 
FMV  and  replacing  it  with  the 
constructed  U.S.  commodity  and 
consumption  tax.  This  method  has  the 
same  effect  on  the  absolute  margin 
calculated  as  would  capping  the  amount 
of  U.S.  tax  added  to  U.S.  price.  See  our 
response  to  Comment  1  in  Color 
Television  Receivers  from  the  Republic 
of  Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (56  FR 
12702,  March  27. 1991)  and  our  response 
to  Comment  4  in  Color  Television 
Receivers,  Except  for  Video  Monitors, 
from  Taiwan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (56  FR  31380,  July  la  1991). 

We  disagree  with  2^nith  that  the 
amount  of  both  commodity  and 
consumption  tax  forgiven  upon 
exportation  should  be  calculated  on  the 
basis  of  the  export  price.  The  tax  base 
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used  for  determining  the  amount  of  tax 
which  the  Japanese  taxing  authorities 
would  have  imposed  on  exports  of  the 
merchandise  to  the  United  States  is  the 
price  which  in  analogous  to  the  home 
market  tax  base.  The  tax  base  used  to 
calculate  the  commodity  tax  was  the 
constructed  ex-factory  price,  the  tax 
base  comparable  to  that  used  in  the 
home  market.  With  regard  to  the 
consumption  tax.  which  went  into  effect 
on  April  1, 1989.  the  Department  has 
determined  that  the  price  to  the  first 
unrelated  party  in  the  United  States  is 
comparable  to  the  price  on  which  the 
merchandise  is  taxed  in  the  home 
market,  the  sales  price. 

Comment  4 

Zenith  argues  that  the  Department 
failed  to  account  for  savings  realized  by 
Casio  and  Citizen  as  a  result  of  delayed 
payment  of  home  market  discounts, 
rebates,  and  selling  expenses  accoimts 
payable.  According  to  Zenith,  if  Casio 
and  Citizen  do  not  disburse  funds 
immediately  after  incurring  an 
obligation  to  pay  a  particular  expense, 
they  earn  interest  income  on  those  funds 
until  the  expense  is  actually  paid.  As  a 
result.  Zenith  argues,  the  true  measure 
of  Casio's  and  Citizen's  selling  expenses 
is  not  the  amount  paid,  but  the  amount 
of  the  payment  less  the  savings  realized 
by  delayed  payment.  Accordingly, 
Zenith  argues  that  the  Department 
should  reduce  Casio's  and  Citizen's 
home  market  selling  expenses  by  the 
amount  of  any  interest  eamable  as  a 
result  of  delayed  payment  of  those 
expenses. 

Casio  and  Citizen  respond  that  the 
Department  has  repeatedly  considered, 
and  rejected,  this  argument.  Casio 
further  asserts  that  it  is  the 
Department's  practice  to  make  all 
adjustments  to  price  on  the  basis  of 
verifiable,  actual  costs  where  such  data 
have  been  presented,  that  any  savings  in 
interest  expenses  due  to  delayed 
payment  are  taken  into  account  in 
setting  the  payment  terms  for  discounts 
and  rebates,  and  that  Zenith  is  not 
prejudiced  by  this  practice  since  the 
method  is  used  for  both  home  market 
and  U.S.  sales.  Casio  also  claims  that 
even  if  Zenith  were  correct,  the 
Department  and  respondent  would 
spend  enormous  energy  in  determining 
trivial  issues  related  to  these  secondary 
transactions. 

Department 's  Position 

We  disagree  with  Zenith.  We  avoid 
imputing  expenses  or  costs  when  a 
company  quantifies  or  documents  its 
actual  expenses,  and  when  the 
company's  quantification  accurately 
reflects  the  expense  to  the  seller.  Since 


we  have  determined  that  Casio  and 
Citizen  accurately  quantified  their  home 
market  selling  expenses,  and  that  their 
claims  accurately  reflected  these 
expenses,  we  have  not  reduced  them  by 
the  amount  of  any  savings  realized  as  a 
result  of  delayed  payment.  See  our 
response  to  Comment  2  in  Television 
Receivers,  Monochrome  and  Color, 
From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (54  FR  13918,  April  6, 1989). 

Comment  5 

Zenith  argues  that  the  Department 
should  deduct  antidumping-related  legal 
expenses  fit)m  exporter's  sales  price 
(ESP).  According  to  Zenith,  these 
expenses  are  selling  expenses  because 
they  are  incurred  as  a  result  of  a 
respondent  selling  the  merchandise 
under  review  in  the  United  States  at 
prices  below  FMV.  Moreover,  Zenith 
argues  that  there  is  no  basis  for 
retaining  in  ESP  legal  expenses  incurred 
as  a  result  of  an  antidumping  proceeding 
when  all  other  legal  expenses  incurred 
by  a  foreign  company's  U.S.  subsidiary 
are  deducted  from  ESP. 

Casio  and  Citizen  respond  that  the 
Department  has  repeatedly  determined 
that  antidumping-related  legal  expenses 
are  not  expenses  incurred  in  selling  the 
merchandise  in  the  United  States.  They 
also  assert  that  deducting  these  legal 
fees  as  expenses  would  discriminate 
against  those  exporters  who  seek  legal 
counsel  in  an  antidumping  proceeding. 


Department  Position 

We  disagree  with  Zenith.  As  we  have 
stated  in  previous  reviews  of  this 
finding,  and  of  the  antidumping  duty 
orders  on  color  television  receivers  from 
the  Republic  of  Korea  and  color 
television  receivers  from  Taiwan,  we  do 
not  consider  legal  expenses  incurred  in 
defending  against  an  allegation  of 
dumping  to  be  expenses  incurred  in 
selling  the  merchandise  in  the  United 
States.  As  a  result,  we  have  not 
deducted  these  expenses  from  ESP  in 
these  final  results.  Also,  see  our 
response  to  Comment  4  in  Television 
Receivers,  Monochrome  and  Color, 
From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (54  FR  13919,  April  6, 1989J.  We 
note,  moreover,  that  whereas  Zenith 
criticized  the  Department  in  Comment  3 
for  failing  to  follow  the  CIT  opinion  in 
Zenith,  in  this  instance,  it  is  urging  the 
Department  to  disregard  the  CIT  opinion 
regarding  this  issue  in  Daewoo. 

Comment  6 

Zenith  argues  that  the  Department 
should  deduct  from  U.S.  price  payments 
of  estimated  antidumping  duties,  and 


any  expenses  related  to  such  payments. 
According  to  Zenith,  these  items  should 
be  deducted  from  U.S.  price  along  with 
the  estimated  ordinary  duties  paid, 
because  the  statute  specifically  requires 
that  "United  States  import  duties"  be 
deducted  from  U.S.  price. 

Casio  and  Citizen  both  note  that  the 
Department  has  repeatedly  rejected 
Zenith's  argument.  Casio  also  replies 
that  the  Department's  policy  of  not 
deducting  deposits  of  estimated 
antidumping  duties  from  U.S.  price  was 
upheld  in  the  CIT  ruling  in  P.Q. 
Corporation  v.  United  States,  652  F. 
Supp.  724,  737  (1987). 

Department's  Position 

We  disagree  with  Zenith.  As  we  have 
stated  in  previous  reviews  of  this 
finding,  we  believe  that  using  estimated 
amounts  of  antidumping  duties  in  our 
calculations  would  result  in  inaccurate 
margins.  We  do  not  consider  payments 
of  estimated  antidumping  duties  to  be 
expenses  related  to  the  sales  of  the 
merchandise  under  consideration  for 
this  review  period.  Further,  given  the 
possibility  that  these  estimated  duties 
could  vary  significantly  from  duties  that 
may  be  assessed,  we  do  not  consider 
them  to  be  "expenses"  within  the 
meaning  of  section  772(d)(2)(A)  of  the 
Tariff  Act  for  purposes  of  determining 
U.S.  price.  Finally,  estimated  duties  and 
duties  assessed  are  paid  by  the 
importer,  which  is  in  some  cases 
unrelated  to  the  party  whose  sales  are 
under  review.  As  a  result,  we  have  not 
deducted  them  from  U.S.  price  in  these 
final  results.  See  our  response  to 
Comment  5  in  Television  Receivers. 
Monochrome  and  Color,  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  (54  FR  13919, 
April  6, 1989),  our  response  to  conmient 
6  in  Color  Television  Receivers  from  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Administrative  Review  (56 
FR  12703, 12704.  March  27, 1991),  and 
our  response  to  Comment  8  in  Color 
Television  Receivers,  Except  for  Video 
Monitors,  from  Taiwan;  Final  Results  of 
Antidumping  Administrative  Review  (56 
FR  31380,  July  10, 1991). 

Comment  7 

Zenith  contends  that  the  Department 
erroneously  treated  selling  commissions 
in  the  United  States  as  though  they 
consisted  entirely  of  indirect  selling 
expenses.  According  to  Zenith, 
commissions  compensate  the  recipient 
for  both  direct  and  indirect  selling 
expenses  incurred  on  behalf  of  the  ' 

respondent.  Zenith  argues  that,  since 
FMV  has  already  been  adjusted  for 
direct  seUing  expenses,  an  offset  to  FMV 


comprised  of  indirect  selling  ^ 
up  to  the  full  amount  of  the  U 
commission  overcompensate 
indirect  portion  of  the  commi 
effectively  negates  the  deduc 
U.S.  price  of  the  direct  expen 
of  the  commission. 

Casio  responds  that  Zenith 
suggestion  is  contrary  to  the 
Department's  regulations  at  1 
353.56(b),  which  provides  for 
commission  offset  of  indirect 
expenses  for  the  full  amount 
commission  paid.  Citizen  poi 
this  argument  has  been  rejec 
Department  previously  when 
commission  is  paid  in  one  mi 
not  in  the  other. 

Department 's  Position 

We  disagree  with  Zenith.  J 
353.56(b)(1)  of  our  regulationi 
us  to  make  an  adjustment  foi 
in  which  a  commission  is  pai 
market  but  not  in  the  other  nr 
adjustment  is  limited  to  "the 
the  other  selling  expenses"  a 
the  other  market.  We  do  not 
this  regulation  as  requiring  u 
the  offset  to  a  specific  portio: 
expenses  of  the  commissions 
it  is  not  necessary  to  examin 
recipient  of  the  commissions 
money  because,  to  the  seller, 
monies  represent  direct  expe 
incurred  as  a  result  of  that  pj 
sale.  As  a  result,  we  have  of! 
amount  of  the  U.S.  commissii 
final  results.  See  our  respons 
Comment  6  in  Television  Rec 
Monochrome  and  Color,  Froi 
Final  Results  of  Antidumping 
Administrative  Reviews  (54 1 
April  6, 1989),  our  response  t 
9  in  Color  Television  Receiv( 
for  Video  Monitors,  from  Tai 
Results  of  Antidumping  Dut) 
Administrative  Review  (56  F 
July  10, 1991),  and  our  respoi 
comment  7  in  Color  Televisit 
Receivers  from  the  Republic 
Final  Results  of  Antidumpin; 
Administrative  Review  (56  F 
March  27, 1991). 

Comment  6 

Zenith  asserts  that  the  De| 
may  have  improperly  used  h 
indirect  expenses  that  are  n< 
expenses  as  an  offset  to  U.S. 
selling  expenses.  Zenith  stat 
Department  should  require  a 
affirmative  demonstration  fr 
and  Citizen  that  all  home  ma 
indirect  expenses  they  have 
ESP  offset  are  actually  sellin 
and  not  general  and  admlnis 
expenses. 


44  /  Friday.  July  26.  1991  /  Notices 


Fedeial  Regoter  /  Vol.  56.  No.  144  /  Friday,  )aly  26.  1991  /  Notices 


34183 


id  that  Casio  and 
quantified  their  home 
jnses,  and  that  their 
eflected  these 
not  reduced  them  by 
savings  realized  as  a 
ayment.  See  our 
3nt  2  in  Television 
rome  and  Color, 
lesuits  of 
Administrative 
18,  April  6, 1989). 

It  the  Department 
lumping-related  legal 
)rter's  sales  price 
Zenith,  these 
I  expenses  because 
J  a  result  of  a 
he  merchandise 
United  States  at 
Moreover,  Zenith 
no  basis  for 
al  expenses  incurred 
idumping  proceeding 
expenses  incurred 
ly's  U.S.  subsidiary 

:sp. 

respond  that  the 
eatedly  determined 
lated  legal  expenses 
:urred  in  selling  the 
United  States.  They 
jcting  these  legal 
luld  discriminate 
ers  who  seek  legal 
mping  proceeding. 

I 

Zenith.  As  we  have 
views  of  this 
itidumping  duty 
ision  receivers  from 
a  and  color 
"rom  Taiwan,  we  do 
penses  incurred  in 
allegation  of 
ses  incurred  in 
ise  in  the  United 
'e  have  not 
ises  from  ESP  in 
Iso,  see  our 
1 4  in  Television 
me  and  Color, 
suits  of 
dministrative 
I.  April  6, 1989).  We 
whereas  Zenith 
nent  in  Comment  3 
le  err  opinion  in 
:e,  it  is  urging  the 
ard  the  CIT  opinion 
1  Daewoo. 


any  expenses  related  to  such  payments. 
According  to  Zenith,  these  items  should 
be  deducted  from  U.S.  price  along  with 
the  estimated  ordinary  duties  paid, 
because  the  statute  specifically  requires 
that  "United  States  import  duties"  be 
deducted  from  U.S.  price. 

Casio  and  Citizen  both  note  that  the 
Department  has  repeatedly  rejected 
Zenith's  argument.  Casio  also  replies 
that  the  Department's  policy  of  not 
deducting  deposits  of  estimated 
antidumping  duties  from  U.S.  price  was 
upheld  in  the  CIT  ruling  in  P.Q. 
Corporation  v.  United  States,  652  F. 
Supp.  724.  737  (1987). 


:he  Department 
.S.  price  payments 
ping  duties,  and 


Department's  Position 

We  disagree  with  Zenith.  As  we  have 
stated  in  previous  reviews  of  this 
finding,  we  believe  that  using  estimated 
amounts  of  antidumping  duties  in  our 
calculations  would  result  in  inaccurate 
margins.  We  do  not  consider  payments 
of  estimated  antidumping  duties  to  be 
expenses  related  to  the  sales  of  the 
merchandise  under  consideration  for 
this  review  jjeriod.  Further,  given  the 
possibility  that  these  estimated  duties 
could  vary  significantly  from  duties  that 
may  be  assessed,  we  do  not  consider 
them  to  be  "expenses"  within  the 
meaning  of  section  772(d)(2)(A)  of  the 
Tariff  Act  for  purposes  of  determining 
U.S.  price.  Finally,  estimated  duties  and 
duties  assessed  are  paid  by  the 
importer,  which  is  in  some  cases 
imrelated  to  the  party  whose  sales  are 
under  review.  As  a  result,  we  have  not 
deducted  them  from  U.S.  price  in  these 
final  results.  See  our  response  to 
Comment  5  in  Television  Receivers, 
Monochrome  and  Color,  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  (54  FR  13919, 
April  6, 1989),  our  response  to  comment 
6  in  Color  Television  Receivers  from  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Administrative  Review  (56 
FR  12703, 12704,  March  27, 1991).  and 
our  response  to  Comment  8  in  Color 
Television  Receivers.  Except  for  Video 
Monitors,  from  Taiwan;  Final  Results  of 
Antidumping  Administrative  Review  (56 
FR  31380,  July  10, 1991). 

Comment  7 

Zenith  contends  that  the  Department 
erroneously  treated  selling  commissions 
in  the  United  States  as  though  they 
consisted  entirely  of  indirect  selling 
expenses.  According  to  Zenith, 
commissions  compensate  the  recipient 
for  both  direct  and  indirect  selling 
expenses  incurred  on  behalf  of  the  ' 

respondent.  Zenith  argues  that,  since 
FMV  has  already  been  adjusted  for 
direct  selling  expenses,  an  offset  to  FMV 


comprised  of  indirect  selling  expenses 
up  to  the  full  amount  of  the  U.S. 
commission  overcompensates  for  the 
indirect  portion  of  the  commission  and 
effectively  negates  the  deduction  from 
U.S.  price  of  the  direct  expense  portion 
of  the  commission. 

Casio  responds  that  Zenith's 
suggestion  is  contrary  to  the 
Department's  regulations  at  19  CFR 
353.56(b),  which  provides  for  a 
commission  offset  of  indirect  selling 
expenses  for  the  full  amount  of  the 
commission  paid.  Citizen  points  out  that 
this  argument  has  been  rejected  by  the 
Department  previously  when  a 
commission  is  paid  in  one  market  but 
not  in  the  other. 

Department 's  Position 

We  disagree  with  Zenith.  Section 
353.56(b)(1)  of  our  regulations  requires 
us  to  make  an  adjustment  for  situations 
in  which  a  commission  is  paid  in  one 
market  but  not  in  the  other  market.  That 
adjustment  is  limited  to  "the  amount  of 
the  other  selling  expenses"  allowed  in 
the  other  market.  We  do  not  interpret 
this  regulation  as  requiring  us  to.  limit 
the  offset  to  a  specific  portion  of  the 
expenses  of  the  commissionaire.  Indeed, 
it  is  not  necessary  to  examine  how  the 
recipient  of  the  commissions  spends  die 
money  because,  to  the  seller,  such 
monies  represent  direct  expenses 
incurred  as  a  result  of  that  particular 
sale.  As  a  result,  we  have  offset  the  full 
amount  of  the  U.S.  commissions  in  these 
final  results.  See  our  response  to 
Comment  6  in  Television  Receivers, 
Monochrome  and  Color,  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  (54  FR  13919, 
April  6, 1989),  our  response  to  Comment 
9  in  Color  Television  Receivers,  Except 
for  Video  Monitors,  from  Teiiwan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (56  FR  31381, 
July  10, 1991).  and  our  response  to 
comment  7  in  Color  Television 
Receivers  from  the  Republic  of  Korea; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (56  FR  12704. 
March  27. 1991). 

Comment  8 

Zenith  asserts  that  the  Department 
may  have  improperly  used  home  market 
indirect  expenses  that  are  not  selling 
expenses  as  an  offset  to  U.S.  indirect 
selling  expenses.  Zenith  states  that  the 
Department  should  require  an 
affirmative  demonstration  from  Casio 
and  Citizen  that  all  home  market 
indirect  expenses  they  kave  claimed  as 
ESP  offset  are  actually  selling  expenses, 
and  not  general  and  administrative 
expenses. 


Citizen  responds  that  it  followed  the 
Department's  practice  in  preparing  its 
indirect  selling  expense  data.  Casio 
claims  that  it  provided  sufficient 
evidence  to  demonstrate  that  the 
reported  home  market  selling  expenses 
are  selling  expenses  and  do  not  include 
non-selling  expenses. 

Department's  Position 

We  disagree  with  Zenith.  As  we  have 
stated  in  previous  reviews  of  this  case, 
the  pool  of  indirect  selliog  expenses  in 
the  home  market  should  include  those 
expenses  which  are  similar  to  the 
expenses  incurred  by  the  U.S. 
subsidiary,  whose  function  it  is  to  sell 
merchandise.  We  do  not  interpret  our 
regulations  as  requiring  that  indirect 
selling  expenses  in  the  home  market  be 
limited  to  selling  expenses  in  sales 
offices,  and  as  excluding  general  and 
administrative  expenses  incurred  by 
those  offices.  Accordingly,  the 
equivalent  home  market  expenses  are 
those  which  are  incurred  by  the  home 
market  selling  division  in  support  of  the 
home  market  sales  effort  and  which 
include  certain  general  expenses 
associated  with  selling.  Therefore,  we 
believe  that  Casio  and  Citizen  did  not 
overstate  their  home  market  selling 
expenses,  and  we  have  used  all  these 
expenses  in  calculating  the  ESP  offset 
for  these  final  results.  See  our  response 
to  Comment  3  in  Television  Receivers, 
Monochrome  and  Color,  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  (54  FR  13919, 
April  6, 1989)  and  our  response  to 
Comment  4  in  Color  Television 
Receivers  from  the  Republic  of  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (56  FR  12703, 
March  27. 1991). 

Comment  9 

Zenith  contends  that  it  is  unclear 
whether  constructed  value  (CV)  does  or 
does  not  include  discounts,  rebates,  or 
commodity  and  consumption  taxes. 
According  to  2^nith,  these  items  must 
be  included  among  the  "general 
expenses"  component  of  CV  because  the 
statute  requires  that  these  general 
expenses  encompass  what  is  usually 
reflected  in  sales.  Because  Casio  and 
Citizen  acknowledge  that  discounts, 
rebates,  and  commodity  and 
consumption  taxes  are  included  in  the 
selling  price  of  the  merchandise,  and 
because  the  Department  routinely 
adjusts  for  these  items  under  its 
authority  to  adjust  for  differences  in 
circumstances  of  sales.  Zenith  argues 
that  they  are  "general  expenses"  as 
defined  in  the  statute,  and  should, 
therefore,  be  included  in  CV, 


Citizen  replies  that  the  Department 
correctly  excluded  these  items  from  its 
calculation  of  CV,  because  it  is  the 
Department's  practice  to  calculate  CV 
on  the  basis  of  the  books  and  records  of 
the  foreign  producer,  and  Citizen  does 
not  treat  discounts,  rebates,  or  taxes  as 
expenses  in  its  books  or  remrdjt 

Department's  Position 

We  disagree  with  Zenith  that  these 
expenses  should  be  included  in  CV.  As 
we  have  stated  in  previous  reviews,  we 
do  not  consider  discounts  and  rebates  to 
be  selling  expenses:  we  consider  them  to 
be  adjustments  to  price.  Pursuant  to  the 
statute,  the  Department  constructs  an 
ex-factory  value  which  consists  of  the 
sum  of  cost  of  manufacture  (COM), 
general  expenses  (i.e.,  selling,  general, 
and  administrative  expenses),  profit  on 
home  market  sales,  and  the  cost  of 
packing  the  merchandise  for  shipment  to 
the  United  States.  In  order  to  make  an 
apples-to-apples  comparison  of  this 
surrogate  FMV  to  U.S.  price,  all  taxes, 
rebates,  and  discounts  are  removed 
from  U.S.  price,  and  no  tax  is  added 
thereto.  As  a  result  we  have  not 
included  discounts,  rebates,  and 
commodity  or  consumption  taxes  in  our 
calculations  of  CV  for  these  final  results. 
See  our  response  to  Comment  20  in 
Television  Receivers.  Monochrome  and 
Color,  From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (56  FR  5396.  February  11. 1991). 
and  our  response  to  Comment  9  in  Color 
Television  Receivers  from  the  Republic 
of  Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (56  FR 
12704, 12705.  March  27, 1991). 

We  do  note,  however,  that  in  our 
preliminarily  results,  commodity  and 
consumption  taxes  were  included  in  our 
calculations  of  FMV  when  FMV  was 
based  on  CV.  This  has  been  corrected 
for  the  purposes  of  these  final  results. 

Comment  10 

Casio  claims  that  its  packing  labor 
and  materials  expenses  for  home  market 
shipments  are  included  in  COM.  Thus, 
Casio  argues  that  the  Department  should 
deduct  these  packing  expenses  fitun  the 
COP  in  determining  whether  the  home 
market  sales  are  sold  at  prices  which 
are  below  the  COP. 

Zenith  objects  to  the  submission  of 
this  information  on  the  part  of  Casio. 
Zenith  responds  that  the  time  for  the 
submission  of  such  information  is  past, 
and  therefore,  the  Department  should 
not  accept  this  data. 

Department's  Position 

We  disagree  with  Casio.  As  Casio 
admits  in  its  brief,  the  Department  did 
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not  deduct  these  expenses  from  COP 
because  we  were  not  aware  that  these 
packing  expenses  were  included  in 
COM.  Since  this  information  was 
submitted  to  the  Department  after  the 
preliminary  results  were  published,  it 
has  not  been  considered  for  these  final 
results.  Accordingly,  the  Department  has 
not  deducted  packing  expenses  from 
COP  for  the  purposes  of  determining 
which  sales  were  sold  below  cost. 

Comment  11 

Citizen  argues  that,  for  CTV  COP,  the 
Department  should  base  Citizen's  net 
financial  expenses  on  the  calculation 
originally  submitted  by  the  company  in 
its  questionnaire  response.  According  to 
Citizen,  this  calculation,  which  was 
based  solely  on  Citizen's  non- 
consolidated  interest  income  and 
expense,  provides  the  most  accurate 
measure  of  the  company's  actual  CTV 
financing  costs  during  the  period  of 
review. 

Citizen  further  argues  that,  if  the 
Department  decides  no  to  use  Citizen's 
submitted  financing  expense 
calculation,  then  it  should  determine  the 
company's  net  financing  costs  using  the 
net  interest  expense  incurred  by  only 
those  entities  that  were  related  to 
Citizen  are  involved  in  CTV  production 
during  the  period  of  review.  Citizen 
maintains  that  the  Department  should 
not  base  the  company's  borrowing  costs 
on  the  net  interest  expense  incurred  by 
Citizen's  consolidated  group  of 
companies. 

Finally.  Citizen  contends  that,  in 
revising  Citizen's  financing  costs  for  the 
preliminary  results  in  review,  the 
Department  erred  in  applying  its  own 
methodology  to  certain  of  the  company's 
financial  figures.  Specifically.  Citizen 
claims  that  to  correctly  calculate  short- 
term  interest  income  to  offset  total 
interest  expense,  the  Department  should 
have  considered  not  only  interest 
accruing  ft-om  short-term  marketable 
securities,  but  also  that  from  cash  and 
cash  deposits.  Citizen  also  claims  that 
the  Department's  financing  expense 
calculation  should  have  included 
dividends  ft'om  marketable  securities  as 
an  offset  to  interest  expense. 

Department  Position 

We  disagree  with  Citizen.  In  rejecting 
Citizen's  claim  that  the  Department 
should  accept  the  company's  non- 
consolidated  financing  expense 
calculation,  we  followed  our  well- 
established  practice  of  deriving  net 
financing  costs  based  on  the  borrowing 
experience  of  the  consolidated  group  of 
companies.  See  Antifriction  Bearings 
and  Parts  Thereof  from  the  Federal 
Republic  of  Germany  (54  PR  18992.  May 


3. 1989),  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
from  Korea  (54  FR  31980,  August  3. 
1989).  Sweaters  Wholly  or  in  Chief 
Weight  of  Man-Made  Fiber  from  Hong 
Kong  (55  FR  30743,  July  27, 1990).  and 
Titanium  Sponge  from  Japan  (55  FR 
42227.  October  18. 1990).  The 
Department  has  followed  this  practice 
even  in  those  cases  involving 
consolidated  groups  whose  member 
companies  manufacture  a  variety  of 
diverse  products.  Our  practice  is  based 
on  the  fact  that  the  group's  parent 
company,  because  of  its  controlling 
interest,  has  the  power  to  decide  the 
capital  structure  of  each  member 
company  within  the  group  is  generally 
best  reflected  at  the  group's 
consolidated  level. 

We  based  our  revised  net  financing 
expense  calculation  on  information 
obtained  from  Citizen's  consolidated 
financial  statements.  Following  our 
usual  practice,  we  reduced  the 
consolidated  group's  interest  expense  by 
the  amount  of  interest  income  earned 
from  the  group's  short-term  investments 
of  working  capital.  Because  Citizen  did 
not  provide  an  analysis  of  its 
consolidated  short  and  long-term 
interest  income,  as  the  best  information 
available,  we  estimated  short-term 
interest  income  by  multiplying  the 
consolidated  group's  total  interest 
income  by  the  ratio  of  the  group's  short- 
term  invested  assets  to  the  balance  of  its 
total  invested  assets. 

Although  Citizen  maintains  that  the 
Department  should  have  considered  the 
company's  cash  and  deposits  to  be 
short-term  invested  assets,  the 
information  available  from  the  record 
did  not  indicate  what  portion,  if  any.  of 
the  company's  cash  balance  was 
invested  in  interest  bearing  deposit 
accounts.  Consequently,  we 
conservatively  excluded  these  balances 
from  our  calculation. 

Regarding  Citizen's  claim  that  the 
Department  should  have  considered  the 
company's  dividend  income  in 
calculating  net  financial  expense,  the 
Department  generally  does  not  allow 
dividends  earned  as  an  offset  to  total 
interest  expense  unless  there  is 
evidence  that  dividend  income  was 
earned  from  short-term  investments  of 
the  company's  working  capital.  See 
Small  Business  Telephone  Systems  from 
Korea  (54  FR  53141.  December  27, 1989) 
and  Television  Receivers.  Monochrome 
and  Color,  from  Japan  (54  FR  13917, 
April  6. 1989)  In  this  case,  there  is  no 
evidence  to  this  effect.  Consequently, 
we  did  not  consider  this  income  in  our 
recalculation  of  Citizen's  financing 
expense. 


Comment  12 

Citizen  argues  that  the  Department 
should  correct  its  adjustment  for 
differences  in  merchandise  to  reflect  the 
correct  variable  COM  for  its  home 
market  models.  The  correct  variable 
COM  of  its  home  market  models  should 
be  based  on  a  fixed/variable  overhead 
split  identical  to  that  of  the  U.S.  models, 
which  were  manufactured  at  the  same 
production  facility  as  their  home  market 
models.  Citizen  argues  that  the 
Department  should  use  the  variable 
overhead  information  in  its  April  15. 
1991  submission,  which  was  submitted 
in  accordance  with  the  Department's 
instructions. 

Zenith  objects  to  the  submission  of 
this  new  information  on  the  part  of 
Citizen.  Zenith  argues  that  the  time  for 
such  submissions  is  past,  and  that  the 
Department  should  reject  this  data. 

Department's  Position 

We  agree  with  Citizen.  The 
Department  agreed  to  allow  Citizen  to 
submit  the  variable  overhead 
information  for  the  record  of  this  review 
(see  memorandum  from  Karin  Price  to 
the  file  dated  April  12, 1991),  and  it  was 
received  by  the  date  established  by  the 
Department,  before  the  preliminary 
results  were  published.  This  data  has 
been  used  in  the  calculations  of  the 
variable  COM  of  home  market  models, 
and  the  corrected  difference  in 
merchandise  adjustments  were  made  for 
the  purposes  of  these  final  results  of 
review. 

Comment  13 

Citizen  argues  that  the  Department 
should  include  in  its  analysis  all 
merchandise  sold  within  the  period  of 
review,  not  only  merchandise  shipped 
during  the  period  of  review.  Citizen 
points  out  that  the  questionnaire 
requires  respondents  to  report  all 
purchase  price  (PP)  and  ESP  sales  made 
during  the  period  of  review.  Therefore, 
according  to  Citizen,  the  Department 
must  include  all  sales  made  during  the 
period  of  review  in  its  analysis  in  order 
to  calculate  and  assess  duties  on  all 
shipments. 

Zenith  replies  that  the  Department  has 
the  discretion  to  establish  reasonable 
cutoffs  where  all  units  sold  during  the 
period  of  review  are  not  shipped  during 
the  same  period  of  review.  Zenith 
contends  that  those  units  not  shipped 
during  the  period  of  review  will  be 
covered  by  the  following  review. 

Department's  Position 

We  disagree  with  Citizen.  Section 
353.22(b)  of  the  Commerce  regulations 
allows  the  Department  discretion  to 


cover  in  its  review  "entries,  e 
sales  of  merchandise  during  t 
months  immediately  precedir 
recent  anniversary  month."  V 
determined  that  PP  sales  ship 
outside  the  period  of  this  revi 
be  analyzed.  Instead,  in  its  re 
subsequent  period  (March  1. 
through  February  28. 1991).  th 
Department  will  review  any  ( 
are  not  covered  during  this  re 
because  they  were  not  shippc 
the  current  review  period. 

Comment  14 

Citizen  argues  that  the  Dep 
should  exclude  from  its  analy 
U.S.  sales  of  returned,  second 
merchandise.  Citizen  argues  I 
expenses  associated  with  the 
sales  have  already  been  repo 
of  its  warranty  expense,  and 
analyzing  these  sales  would  i 
double-count  the  expenses  at 
to  these  transactions.  Moreo\ 
contends  that  the  Departmen 
already  determined  in  previo 
that  it  is  not  reasonable  to  in( 
analysis  lower  quality  produc 
reduced  prices.  As  evidence  ( 
Citizen  cites  Generic  Cephale 
Capsules  from  Canada;  Final 
Determination  of  Sales  at  Les 
Value  (54  FR  26823.  June  26. 1 
Therefore.  Citizen  claims  thai 
Department  should  treat  the  ( 
these  sales  as  a  warranty  ex[ 
accordance  with  Citizen's  qui 
response.  If  the  Department  d 
these  sales  should  be  analyze 
argues  that  a  weighted-avera; 
all  other  sales  should  be  appl 
models. 

Zenith  responds  that,  in  re\ 
existing  antidumping  duty  on 
Department  analyzes  all  U.S. 
unless  the  review  has  been  di 
appropriate  for  sampling.  Zer 
out  that  Citizen  is  relying  on  i 
determination  of  sales  at  less 
value  (LTFV)  for  validation  o 
suggestion  that  these  sales  sh 
excluded  from  the  analysis.  2 
contends  that,  in  making  LTF 
determinations,  the  Departmc 
historically  not  analyzed  all « 

Zenith  also  argues  that  the 
Department  should  reject  Citi 
suggestion  that  reviewing  the 
would  constitute  a  double-coi 
expenses  attributable  to  thesi 
transactions,  because  the  exp 
originally  incurred  to  sell  the 
merchandise  cannot  be  equal 
reduced  price  received  in  the 
sale.  Zenith  also  claims  that  ( 
suggestion  that  the  expense  o 
original  sale  is  included  in  th( 
expense  indicates  that  the  De 
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Comment  12 

Citizen  argues  that  the  Department 
should  correct  its  adjustment  for 
differences  in  merchandise  to  reflect  the 
correct  variable  COM  for  its  home 
market  models.  The  correct  variable 
COM  of  its  home  market  models  should 
be  based  on  a  fixed/variable  overhead 
split  identical  to  that  of  the  U.S.  models, 
which  were  manufactured  at  the  same 
production  facility  as  their  home  market 
models.  Citizen  argues  that  the 
Department  should  use  the  variable 
overhead  information  in  its  April  15. 
1991  submission,  which  was  submitted 
in  accordance  with  the  Department's 
instructions. 

Zenith  objects  to  the  submission  of 
this  new  information  on  the  part  of 
Citizen.  Zenith  argues  that  the  time  for 
such  submissions  is  past,  and  that  the 
Department  should  reject  this  data. 

Department's  Position 

We  agree  with  Citizen.  The 
Department  agreed  to  allow  Citizen  to 
submit  the  variable  overhead 
information  for  the  record  of  this  review 
(see  memorandum  from  Karin  Price  to 
the  file  dated  April  12, 1991).  and  it  was 
received  by  the  date  established  by  the 
Department,  before  the  preliminary 
results  were  published.  This  data  has 
been  used  in  the  calculations  of  the 
variable  COM  of  home  market  models, 
and  the  corrected  difference  in 
merchandise  adjustments  were  made  for 
the  purposes  of  these  final  results  of 
review. 

Comment  13 

Citizen  argues  that  the  Department 
should  include  in  its  analysis  all 
merchandise  sold  within  the  period  of 
review,  not  only  merchandise  shipped 
during  the  period  of  review.  Citizen 
points  out  that  the  questionnaire 
requires  respondents  to  report  all 
purchase  price  (PP)  and  ESP  sales  made 
during  the  period  of  review.  Therefore, 
according  to  Citizen,  the  Department 
must  include  all  sales  made  during  the 
period  of  review  in  its  analysis  in  order 
to  calculate  and  assess  duties  on  all 
shipments. 

Zenith  replies  that  the  Department  has 
the  discretion  to  establish  reasonable 
cutoffs  where  all  units  sold  during  the 
period  of  review  are  not  shipped  during 
the  same  period  of  review.  Zenith 
contends  that  those  units  not  shipped 
during  the  period  of  review  will  be 
covered  by  the  following  review. 

Department's  Position 

We  disagree  with  Citizen.  Section 
353.22(b)  of  the  Commerce  regulations 
allows  the  Department  discretion  to 


cover  in  its  review  "entries,  exports,  or 
sales  of  merchandise  during  the  12 
months  immediately  preceding  the  most 
recent  anniversary  month."  We  have 
determined  that  PP  sales  shipped 
outside  the  period  of  this  review  will  not 
be  analyzed.  Instead,  in  its  review  of  the 
subsequent  period  (March  1. 1990 
through  February  28, 1991).  the 
Department  will  review  any  sales  which 
are  not  covered  during  this  review 
because  they  were  not  shipped  during 
the  current  review  period. 

Comment  14 

Citizen  argues  that  the  Department 
should  exclude  from  its  analysis  those 
U.S.  sales  of  returned,  second  quality 
merchandise.  Citizen  argues  that  the 
expenses  associated  with  the  original 
sales  have  already  been  reported  as  part 
of  its  warranty  expense,  and  that 
analyzing  these  sales  would  serve  to 
double-count  the  expenses  attributable 
to  these  transactions.  Moreover.  Citizen 
contends  that  the  Department  has 
already  determined  in  previous  cases 
that  it  is  not  reasonable  to  include  in  its 
analysis  lower  quality  products  sold  at 
reduced  prices.  As  evidence  of  this. 
Citizen  cites  Generic  Cephalexin 
Capsules  from  Canada;  Final 
Determination  of  Sales  at  Less  than  Fair 
Value  (54  FR  26823.  June  26. 1989). 
Therefore.  Citizen  claims  that  the 
Department  should  treat  the  cost  of 
these  sales  as  a  warranty  expense  in 
accordance  with  Citizen's  questionnaire 
response.  If  the  Department  decides  that 
these  sales  should  be  analyzed.  Citizen 
argues  that  a  weighted-average  rate  for 
all  other  sales  should  be  applied  to  these 
models. 

Zenith  responds  that,  in  reviewing  an 
existing  antidumping  duty  order,  the 
Department  analyzes  all  U.S.  sales 
unless  the  review  has  been  deemed 
appropriate  for  sampling.  Zenith  points 
out  that  Citizen  is  relying  on  a  final 
determination  of  sales  at  less  than  fair 
value  (LTFV)  for  validation  of  its 
suggestion  that  these  sales  should  be 
excluded  from  the  analysis.  Zenith 
contends  that,  in  making  LTFV 
determinations,  the  Department  has 
historically  not  analyzed  all  sales. 

Zenith  also  argues  that  the 
Department  should  reject  Citizen's 
suggestion  that  reviewing  these  sales 
would  constitute  a  double-counting  of 
expenses  attributable  to  these 
transactions,  because  the  expenses 
originally  incurred  to  sell  the 
merchandise  cannot  be  equated  with  the 
reduced  price  received  in  the  second 
sale.  Zenith  also  claims  that  Citizen's 
suggestion  that  the  expense  of  the 
original  sale  is  included  in  the  warranty 
expense  indicates  that  the  Department 


has  been  led  by  Citizen  incorrectly  to 
apportion  those  expenses  over  sales  of 
all  merchandise,  when  they  should  have 
been  attributed  only  to  merchandise 
identified  by  Citizen  as  having  been  sold 
in  second-quality  transactions. 

Department's  Position 

We  agree  with  Citizen  that  these  sales 
should  be  excluded  from  the  analysis. 
The  original  sales  of  merchandise  which 
is  returned,  refurbished,  and  resold  are 
included  on  the  U.S.  sales  database. 
Accordingly,  the  Department  will  not 
review  two  different  sales  of  the  same 
merchandise.  Contrary  to  what  Citizen's 
comment  implies,  there  were  no 
warranty  expenses  reported  for  the 
original  sales.  For  the  purposes  of  these 
final  results,  the  expenses  associated 
with  the  second  sales  of  the 
merchandise  have  been  allocated  to  the 
other  sales  of  the  applicable  models  and 
deducted  from  U.S.  price. 

Comment  15 

Citizen  claims  that  the  Department 
should  correct  certain  clerical  errors  in 
its  computer  programs  for  the  final 
results.  Citizen  contends  that  in  both  the 
PP  and  ESP  programs,  the  Department 
unnecessarily  merged  the  COP  data 
twice,  uimecessarily  merged  the  below 
cost  home  market  data  twice, 
unnecessarily  input  the  values  for  the 
differences  in  merchandise  twice,  and 
applied  the  consumption  tax  adjustment 
on  the  basis  of  the  date  of  sale,  rather 
than  the  date  of  shipment. 

Department's  Position 

We  agree  in  part.  The  Department's 
computer  programs  did  merge  the  COP 
data  and  below  cost  home  market  data 
twice,  and  input  the  values  for 
differences  in  merchandise  twice.  We 
have  made  the  appropriate  corrections 
for  these  final  results.  However,  we  note 
that  none  of  these  errors  had  an  effect 
on  the  results  of  the  program. 

We  disagree  that  the  consumption  tax, 
which  went  into  effect  on  April  1. 1989. 
should  be  applied  on  the  basis  of  the 
date  of  shipment.  Citizen  did  not 
adequately  explain  the  reasons  it 
advocates  using  the  date  of  shipment 
instead  of  the  date  of  sale  to  determine 
to  which  sales  the  consumption  tax, 
which  went  into  effect  on  April  1. 1989. 
should  apply.  Moreover,  the  tax  is 
calculated  as  a  percentage  of  the  selling 
price.  Accordingly,  the  Department  has 
used  the  date  of  sale  for  calculating  the 
consumption  tax  for  these  final  results. 

Final  Results  of  the  Review 

As  a  result  of  our  review,  we  have 
determined  the  margins  to  be: 


Manutactur- 
•r/Expodar 

Pifiod  of  r*¥4sif 

MaiQMi 
(pareint) 

Casio 
Computar 

Company. 
Ltd. 

03/01/89-02/26/90 
03/01/89-02/28/90 

0.497 

Cttlran 
Watdi 
Company. 
Ltd 

17.07 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  U.S. 
price  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act.  a  cash  deposit 
of  estimated  dumping  duties  based  on 
the  above  margin  will  be  required  for 
Citizen.  Since  the  margin  for  Casio  is 
less  than  0.5  percent  and.  therefore,  de 
minimis  for  cash  deposit  purposes,  the 
Department  shall  not  require  a  cash 
deposit  of  antidumping  duties  on  entries 
from  Casio.  For  all  other  exporters/ 
manufacturers  not  related  to  Casio  or 
Citizen,  or  any  previously  reviewed  firm, 
a  cash  deposit  of  17.07  percent  shall  be 
required.  These  deposit  requirements 
and  waiver  will  be  effective  for  all 
shipments  of  Japanese  television 
receivers,  monochrome  and  color, 
entered  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22  (1990). 

Dated:  July  18. 1991. 
Eric  I.  Garfinkel, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-17811  Filed  7-2&-«l;  8:45  am) 
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[Application  No.  86-A0008] 

Export  Trade  Certificates  of  Review 

AQENCV:  International  Trade 
Administration.  Commerce. 

action:  Notice  of  issuance  of  an 
Amended  Export  Trade  Certification  of 
Review. 

tUMMARV:  The  Department  of 
Commerce,  has  issued  an  amendment  to 
the  Export  Trade  Certificate  of  Review 
granted  to  Streamline  Shippers 
Association.  Inc.  Notice  of  issuance  of 


34186 


the  Certificate  was  published  in  the 
Federal  Register  on  December  23. 1986 
(51  FR  45928). 

FOB  FURTHER  INFORMATION  CONTACT 

George  Muller,  Director.  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  (202)  377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 

of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (15  U.S.C.  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
title  III  are  found  at  15  CFR  part  325 
(1990)  (50  FR  1804.  January  11. 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  86-00008  was  issued  to  Streamline 
Shippers  Association.  Inc.  (SSA)  on 
December  17. 1986.  Notice  of  issuance  of 
the  Certificate  was  published  in  the 
Federal  Register  on  December  23. 1988 
(51  FR  45928). 

SSA  has  amended  its  Certificate  to 
clarify  the  "forwarder  services"  it  will 
offer  and  to  revise  its  classes  of 
members.  These  revisions  require  the 
following  changes  in  its  Certificate: 
(1)  Revision  of  part  (c)  of  Export 
Trade  to  read  as  follows: 

Transportation  Services  (As  They 
Relate  to  the  Export  of  Products) 
include:  Overseas  freight  transportation; 
inland  freight  transportation  to  a  U.S. 
export  terminal,  port,  or  gateway; 
packing  and  crating;  leasing  of 
transportation  equipment  and  facilities; 
terminal  or  port  storage;  wharfage  and 
handling;  forwarder  services  (including, 
but  not  limited  to.  preparing  and/or 
processing  export  declarations, 
preparing  or  processing  delivery  orders 
or  dock  receipts,  preparing,  processing, 
or  issuing  bills  of  lading,  preparing  or 
processing  consular  documents  or 
arranging  for  their  certification, 
preparing  and/or  sending  advance 
notifications  of  shipments  or  other 
documents  to  banks,  shippers  or 
consignees,  as  required);  insurance; 
warehousing;  foreign  exchange; 
financing  and  financial  services;  export 
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sale  and  trade  documentation  and 
services;  overseas  distribution;  paying 
or  charging  commissions;  marketing; 
advertising;  communication  and 
processing  of  foreign  orders;  accounting; 
clerical  services;  consulting;  customs 
services;  feasibility  studies;  investment 
services;  legal  services;  management 
services;  and  translation  services. 

(2)  Rexision  of  part  7(c)  of  the  Export 
Trade  Activities  and  Methods  of 
Operation  as  follows: 

(c)  SSA  shall  have  four  classes  of  SSA 
Members:  (1)  Regular  members;  (2) 
NVOCC  members;  (3)  transportation 
members;  and  (4)  shippers'  association 
members,  and  may  prescribe  the 
eligibility  requirements  for  each  class  of 
member 

(3)  Addition  of  the  following 
definitions  to  clarify  certain  terms  in 
revised  part  7(c): 

Regular  members  include  any  firm,  or 
affihate  thereof,  engaged  in  a  business 
other  than  transportation  in  the  course 
of  which  such  entity  ships  or  receives 
cargo  in  interstate,  intrastate,  or  foreign 
commerce. 

NVOCC  members  include  any  non- 
vessel  operating  common  carrier  under 
the  Shipping  Act  of  1984.  and  which 
shall  maintain  a  tariff  on  file  with  the 
Federal  Maritime  Conunission  and  post 
a  surety  bond  as  required  by  regulations 
of  the  Federal  Maritime  Commission. 

Transportation  members  include  any 
firm,  or  affiliate  thereof,  engaged 
primarily  in  the  transportation  business 
as  an  intermediary,  direct  carrier,  or 
service  organization. 

Shippers '  association  members 
include  any  shippers'  association, 
provided  that  for  purposes  of  foreign 
commerce  only,  such  shippers' 
association  must  maintain  a  list 
containing  the  names  of  its  members 
and  compliance  data  if  any  such 
member  shall  be  a  non-vessel  operating 
common  carrier  as  defined  in  the 
Shipping  Act  of  1984. 
EFFECTIVE  DATE:  April  22.  1991. 

A  copy  of  the  amended  Certificate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102.  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 

Dated:  July  22. 1991. 
George  Muller, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

(PR  Doc  01-17804  Filed  7-25-81;  8:45  am] 
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Applications  for  Outy-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  room  4204.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC. 

Docket  Number:  90-198R.  Applicant: 
Research  Foundation  of  SUNY  at 
Albany,  AD-335, 1400  Washington 
Avenue.  Albany.  NY  12222.  Instrument- 
Infrared  Neon  Gas  Laser.  Manufacturer 
MPB  Technologies  Inc.,  Canada  notice 
of  this  resubmitted  application  was 
published  in  the  Federal  Register  of 
December  ll.  1990. 

Docket  Number:  90-231R.  Applicant: 
Oregon  State  University.  College  of 
Oceanography,  Oc  Administrative 
Building  104.  Corvallis,  OR  97331-5503. 
Instrument:  Noble  Gas  Mass 
Spectrometer,  Model  215-50. 
Manufacturer:  Mass  Analyzer  Products, 
Ltd.,  United  Kingdom.  Original  notice  of 
this  resubmitted  appUcation  was 
published  in  the  Federal  Register  of 
February  1, 1991. 

Docket  Number:  91-092.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign.  F*urchasing  Division.  506 
South  Wright  Street.  Urbane.  IL  61801. 
Instrument:  Portable  Differential 
Spectrometer/Scintillometer.  Model 
GRS-500.  Manufacturer  Scientrex, 
Canada.  Intended  Use:  The  instrument 
will  be  used  to  detect  the  total  counts  of 
low  level  gamma  ray  radiation  of 
sandstones,  limestones  and  shales. 
Application  Received  by  Commissioner 
of  Customs:  June  19. 1991. 

Docket  Number  91-096.  Applicant: 
Hamilton  College.  College  Hill  Road. 
Clinton.  NY  13323.  Instrument:  Electron 
Microscope.  Model  JEM  1200EXII/SEG/ 
DP/DP.  Manufacturer  JEOL  Ltd.,  Japan. 
Intended  use:  The  instrument  will  be 
used  to  study  the  ultrastructure  of 
various  tissues,  microbes  and  viruses  to 
ascertain  basic  information  on  insulin 
secretion  from  endocrine  pancreas  and 
gut  and  also  to  provide  important 
insights  Into  the  evolution  of  vertebrate 


gastro-entero-pancreatic  sys 
addition,  the  instrument  vdll 
teaching  purposes  in  the  cou 
349  (TEM).  Biol  338  (Cell  Bio 
Biol  550  (Senior  Research).  / 
Received  by  Commissioner  ( 
June  20. 1991. 

Docket  Number  91-097R. 
Northeast  Missouri  State  Un 
Science,  Kirksville.  MO  6350 
Instrument-  SF-41  Stopped  F 
Handling  Unit  with  SU-40A 
Spectrophotometer  Unit.  Ma 
Hi-Tech  Scientific,  United  K 
Intended  Use:  A  single  orgar 
reagent.  tri(tert-butylpehnyl] 
radical,  will  be  used  to  absti 
hydrogen  atoms  from  a  benz 
a  series  of  aromatic  hydroca 
Specific  organic  compounds 
examined  will  first  include  t 
C-H  bond  dissociation  enerj 
known  and  then  include  rela 
compounds  with  various  ad( 
Bubstitutents.  The  instnimen 
used  in  the  courses  Chemist 
(Chemistry  Research  I).  Che 
(Chemistry  Research  II)  and 
443  (Chemistry  Research  III) 
involve  individual  study  anc 
research.  Application  Recei\ 
Commissioner  of  Customs:  J 

Docket  Number  91-098.  A 
Princeton  University.  Moleci 
Department,  Lewis  Thomas 
Washington  Road,  Princetor 
Instrument:  60  SMl  Stereom 
with  Filter  Sets.  Manufactur 
Scientific  Instruments,  Chini 
Use:  The  instrument  will  be 
study  of  living  organisms,  in 
drosophila  and  nematode  er 
experiments  involve  living  e 
which  are  very  fragile,  to  gi\ 
clearer  understanding  of  de\ 
animals,  the  role  of  certain  i 
gene  expression  at  certain  k 
in  an  organism's  life,  and  thi 
mutation  on  these  normal  pr 
addition,  the  instrument  will 
educational  purposes  in  Mol 
Biology  courses.  Applicatior 
by  Commissioner  of  Custom 
1991. 

Docket  Number  91-099.  A 
Wayne  State  University.  Scl 
Medicine.  Gordon  Scott  Hal 
Canfield  Avenue.  Detroit,  M 
Instrument  Organ  Baths  an( 
Stimulating  Electrodes.  Man 
Hugo  Sachs  Electronik,  Wes 
Intended  Use:  The  instrumei 
used  to  study  the  effects  of  I 
its  metabolites  on  muscle  m( 
determine  the  mechanism  oi 
these  compounds  in  alcohol- 
cardiac  dysfunction.  In  addi 
instrument  will  be  used  in  a 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shovm  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  room  4204.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC. 

Docket  Number:  90-198R.  Applicant- 
Research  Foundation  of  SUNY  at 
Albany.  AD-335. 1400  Washington 
Avenue.  Albany.  NY  12222.  Instrument: 
Infrared  Neon  Gas  Laser.  Manufacturer 
MPB  Technologies  Inc..  Canada  notice 
of  this  resubmitted  application  was 
published  in  the  Federal  Register  of 
December  ll.  1990. 

Docket  Number:  90-231R.  Applicant 
Oregon  State  University.  College  of 
Oceanography.  Oc  Administrative 
Building  104.  Corvallis.  OR  97331-5503. 
Instrument-  Noble  Gas  Mass 
Spectrometer.  Model  215-50. 
Manufacturer:  Mass  Analyzer  Products. 
Ltd..  United  Kingdom.  Original  notice  of 
this  resubmitted  application  was 
published  in  the  Federal  Register  of 
February  1. 1991. 

Docket  Number:  91-092.  Applicant 
University  of  Illinois  at  Urbana- 
Champaign.  Purchasing  Division.  506 
South  Wright  Street.  Urbana.  IL  61801. 
Instrument  Portable  Differential 
Spectrometer/Scintillometer.  Model 
GRS-500.  Manufacturer  Scientrex, 
Canada.  Intended  Use:  The  instniment 
will  be  used  to  detect  the  total  counts  of 
low  level  gamma  ray  radiation  of 
sandstones,  limestones  and  shales. 
Application  Received  by  Commissioner 
of  Customs:  June  19. 1991. 

Docket  Number  91-096.  Applicant: 
Hamilton  College.  College  Hill  Road. 
Clinton,  NY  13323.  Instrument:  Electron 
Microscope.  Model  JEM  1200EXII/SEG/ 
DP/DP.  Manufacturer  JEOL  Ltd..  Japan. 
Intended  use:  The  instrument  will  be 
used  to  study  the  ultrastructure  of 
various  tissues,  microbes  and  viruses  to 
ascertain  basic  information  on  insulin 
secretion  from  endocrine  pancreas  and 
gut  and  also  to  provide  important 
insights  into  the  evolution  of  vertebrate 


gastro-entero-pancreatic  system.  In 
addition,  the  instrument  will  be  used  for 
teaching  purposes  in  the  courses  Biol 
349  (TEM),  Biol  336  (Cell  Biology)  and 
Biol  550  (Senior  Research).  Application 
Received  by  Commissioner  of  Customs: 
June  20. 1991. 

Docket  Number  91-097R.  Applicant 
Northeast  Missouri  State  University. 
Science,  Kirksville.  MO  63501 
Instrument  SF-41  Stopped  Flow  Sample 
Handling  Unit  with  SU-40A 
Spectrophotometer  Unit.  Manufacturer 
Hi-Tech  Scientific,  United  Kingdom. 
Intended  Use:  A  single  organic  radical 
reagent.  tri(tert-butylpehnyl)methyl 
radical,  will  be  used  to  abstract 
hydrogen  atoms  from  a  benzylic  site  on 
a  series  of  aromatic  hydrocarbons. 
Specific  organic  compounds  to  be 
examined  will  first  include  those  whose 
C-H  bond  dissociation  energies  are 
known  and  then  include  related 
compounds  with  various  added 
substitutents.  The  instniment  will  be 
used  in  the  courses  Chemistry  441 
(Chemistry  Research  I),  Chemistry  442 
(Chemistry  Research  II)  and  Chemistry 
443  (Chemistry  Research  III)  which 
involve  individual  study  and  laboratory 
research.  Application  Received  by 
Commissioner  of  Customs:  June  21. 1991 

Docket  Number  91-098.  Applicant 
Princeton  University.  Molecular  Biology 
Department,  Lewis  Thomas  Labs. 
Washington  Road.  Princeton.  NJ  08544 
Instrument  60  SMl  Stereomicroscopes 
with  Filter  Sets.  Manufacturer  Oriental 
Scientific  Instruments.  China  Intended 
Use:  The  instrument  will  be  used  for  the 
study  of  living  organisms.  Including 
drosophila  and  nematode  embryos.  The 
experiments  involve  living  embryos 
which  are  very  fragile,  to  give  students  a 
clearer  understanding  of  development  in 
animals,  the  role  of  certain  products  of 
gene  expression  at  certain  key  periods 
in  an  organism's  life,  and  the  effects  of 
mutation  on  these  normal  processes.  In 
addition,  the  instnmient  will  be  used  for 
educational  purposes  in  Molecular 
Biology  courses.  Application  Received 
by  Commissioner  of  Customs:  June  26, 
1991. 

Docket  Number  91-099.  Applicant 
Wayne  State  University.  School  of 
Medicine,  Gordon  Scott  Hall.  540  E. 
Canfield  Avenue.  Detroit,  MI  48201. 
Instrument  Organ  Baths  and  Field 
Stimulating  Electrodes.  Manufacturer 
Hugo  Sachs  Electronik.  West  Germany 
Intended  Use:  The  instrument  will  be 
used  to  study  the  effects  of  Ethanol  and 
its  metabolites  on  muscle  mechanics  to 
determine  the  mechanism  of  action  of 
these  compounds  in  alcohol-induced 
cardiac  dysfunction.  In  addition,  the 
instrument  will  be  used  in  a  course  of 


basic  graduate  physiology  to  instruct 
graduate  and  nursing  students  in  the 
mechanisms  of  cardiovascular  function. 
Application  Received  by  Commissioner 
of  Customs:  June  26, 1991. 

Docket  Number  91-101.  Applicant 
USDA,  ARS.  W-321  Turner  Hall.  1102  S. 
Goodwin.  Urbana.  IL  61801.  Instrument 
Chlorophyll  Fluorometer.  Model  PAM 
101.  Manufacturer  Heinz  Walz. 
Germany.  Intended  Use:  The  instnunent 
will  be  used  for  studies  of 
photosynthetic  membranes  isolated 
from  plants  to  determine  the  factors  that 
control  rate  and  efficiency  of  light- 
driven  electron  transfer  reactions  in 
photosynthesis.  Application  Received 
by  Commissioner  of  Customs:  July  2, 
1991. 

Frank  W.  Crsel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc  91-17813  Filed  7-25-91: 8:45  am) 
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Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments;  University  of  California, 
San  Diego,  et  al. 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966 
(Public  Law  89-651.  80  Stat.  897;  15  CFR 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4204,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue.  NW., 
Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  91-001.  Applicant 
University  of  California.  San  Diego.  La 
Jolla.  CA  92093.  Instrument  Rotating 
Anode  X-Ray  Generator.  Model  RU- 
200H.  Manufacturer  Rigaku 
Corporation.  Japan.  Intended  Use:  See 
notice  at  56  FR  4971.  February  7. 1991. 
Reasons:  The  foreign  instrument 
provides  a  small  focal  spot  of  O.S  x  5.0 
mm  and  a  beam  power  of  12  kW.  Advice 
Submitted  by:  National  Institutes  of 
Health.  May  30. 1991. 

Docket  Number  91-003.  Applicant 
Indiana  University-Purdue  University  at 
Indianapolis.  Indianapolis.  IN  46202. 
Instrument:  Stopped-Flow 
Spectrofiuorimeter,  Model  SF-51  with 
SHU-51  Sample  Handling  Unit. 
Manufacturer  Hi-Tech.  United 
Kingdom.  Intended  use:  See  notice  at  56 
FR  4972,  February  7, 1991.  Reasons:  The 
foreign  instrument  provides  a  dead  time 


less  than  1.0  ms.  Advice  Submitted  by: 
National  Institutes  of  Health.  May  30, 
1991. 

Docket  Number  91-004.  Applicant 
Xavier  University  of  Louisiana,  New 
Orleans.  LA  70125.  Instrument  Organ 
Bath  and  Accessories.  Manufacturer 
Hugo  Sachs  Elektronik,  West  Germany. 
Intended  Use:  See  notice  at  56  FR  497^ 
February  7, 1991.  Reason:  The  foreign 
instrument  provides  muscle  support 
bath  circulation,  temperature  control 
and  4-organ  capacity  for  studies  of 
muscle  contractility.  Advice  Submitted 
by:  National  Institutes  of  Health.  May 
30.1991. 

Docket  Number  91-006.  Applicant 
National  Institute  of  Standards  and 
Technology.  Gaithersburg.  MD  20899. 
Instrument  Excimer  Multigas  Laser. 
Model  IPX  205i.  Manufacturer  Lambda 
Physik.  GmbH.  West  Germany.  Intended 
Use:  See  notice  at  56  FR  4972.  February 
7, 1991.  Reasons:  The  foreign  instrument 
provides  an  energy  output  of  400  mj  at 
50  Hz  and  306  nm  (XeCl)  and  a  gas 
lifetime  of  10  million  shots  without 
halogen  injection.  Advice  Submitted  by: 
National  Institutes  of  Health.  May  30, 
1991. 

Docket  Number  91-007.  Applicant 
Rutgers,  The  State  University  of  New 
Jersey,  Piscataway,  NJ  08855-0909. 
Instrument  Iris  IR  Eye-Tracker  System, 
Model  6500.  Manufacturer  Skalar 
Medical,  The  Netherlands.  Intended 
Use:  See  notice  at  56  FR  4972,  February 
7, 1991.  Reasons:  The  foreign  instrument 
provides  infrared  detection  of  eye 
movements  with  a  resolution  of  2.0 
minutes  of  arc  and  with  a  bandwidth 
fix)m  DC  to  200  Hz.  Advice  Submitted 
by:  National  Institutes  of  Health,  May  30 
1991. 

Docket  Number  91-009.  Applicant 
National  Institute  of  Standards  and 
Technology,  Gaithersburg.  MD  20899. 
Instrument  Neutron  Area  Detector  for 
Small  Angle  Neutron  Scattering. 
Manufacturer  CERCA.  France.  Intended 
Use:  See  notice  at  56  FR  8184.  February 
27. 1991.  Reasons:  The  foreign 
instrument  provides  a  spatial  resolution 
(pixel  size)  of  10  x  10  mm*  and  a 
counting  rate  of  lO/second  per  pixel. 
Advice  Submitted  by:  National  Institutes 
ofHealth.May30. 1991. 

The  National  Institutes  of  Health 
advises  that  (1)  the  capabilities  of  each 
of  the  foreign  instruments  described 
above  are  pertinent  to  each  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
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scientific  value  to  any  of  the  foreign 

instruments. 

Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 

[FR  Doc.  91-17814  Filed  7-25-91:  8:45  am] 
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Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments;  University  of  California, 
etal 

This  is  a  decision  consolidated    ' 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4204,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washinsrton 
DC.  * 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  91-010.  Applicant: 
University  of  California  Berkeley.  CA 
94720.  Instrument  Stopped-flow 
Spectrofluorimeter,  Model  SF.17. 
Manufacturer:  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use:  See 
notice  at  56  FR  8184.  February  27, 1991. 
Reasons:  The  foreign  instrument 
provides  sub-millisecond  dead  time  and 
requires  a  sample  of  only  25  ml  per 
reactant  per  shot.  Advice  Submitted  by: 
National  InsUtutes  of  Health.  May  30, 
1991. 

Docket  Number:  91-017.  Applicant: 
Mt.  Sinai  School  of  Medicine  of  the  City 
University  of  New  York.  New  York,  NY 
10029.  Instrument:  Fluorescence  Lifetime 
Spectrometer,  Model  5000. 
Manufacturer:  ffiH  Consultants  Ltd., 
United  Kingdom.  Intended  Use:  See 
notice  at  56  FR  8185.  February  27. 1991. 
Reasons:  The  foreign  instrument 
provides  time-resolved  single  photon 
counting  capability  with  a  resolution  of 
1.0  ns.  Advice  Submitted  by:  National 
Institutes  of  Health,  May  30, 1991. 

Docket  Number:  90-019.  Applicant: 
Vanderbilt  University  School  of 
Medicine,  Nashville,  TN  37232-0615. 
Instrument:  Volume  Controller  for 
Microinjections.  Manufacturer:  Singer, 
United  Kingdom.  Intended  Use:  See 
notice  at  56  FR  11545,  March  19. 1991. 
Reasons:  The  foreign  instrument 
provides  3-dimensional  movement  using 
a  single  control  handle  shaped  and  used 
like  a  pencil  for  injections  of 


thousandths  of  a  microliter.  Advice 
Submitted  by:  National  Institutes  of 
Health.  May  30. 1991. 

Docket  Number  91-023.  Applicant- 
Duke  University  Medical  Center, 
Durham,  NC  27710.  Instrument- 
Flashlamp  System  JML-E  for  Photolysis 
Experiments.  Manufacturer  Optische 
und  elektronische  Cerate  Dr.  Rapp, 
West  Germany,  Intended  Use:  See 
notice  at  56  FR  11546.  March  19. 1991. 
Reasons:  The  foreign  instrument 
provides  focusing  optics  and  pulse 
shaping  optimized  for  initiating 
contractile  events  in  muscle  fibers. 
Advice  submitted  by:  National  Institutes 
of  Health,  May  30, 1991. 

The  National  Institutes  of  Health 
advises  that  (1)  the  capabihties  of  each 
of  the  foreign  instruments  described 
above  are  pertinent  to  each  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  instnmient  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Crael. 
Director.  Statutory  Import  Programs  Staff. 

[FR  Doc.  91-17815  Filed  7-25-91;  8:45  am] 
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Disposition  of  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument; 
Yale  University 

Processing  of  Docket  Number  89-102 
(See  notice  at  54  FR  13727)  has  been 
discontinued.  The  U.S.  Customs  Service 
has  ruled  that  the  instrument  is  general 
purpose  data  processing  equipment  and 
is  therefore  ineligible  for  duty-free  entry 
under  section  9810.00.80  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
(PR  Doc.  01-17816  Filed  7-25-91;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  Additions 

aqency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTIOW;  Additions  to  procurement  list. 


summary:  This  action  adds  to  the 


Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  the  blind  or  other 
severely  handicapped. 

EFFECnvf  OATE  August  28, 1991. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On  May 
10,  24  and  June  7, 1991.  the  Committee 
for  Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (56  FR  21664,  23876  and  26395)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal  . 

Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following  commodities 
and  services  are  hereby  added  to  the 
Procurement  List: 

Commodities 

Strap,  Webbing  5340-00-784-0118, 
(Remaining  Ckjvemmenf  Requirement). 

Perforator,  Paper  7520-00-139-3942.  7520-00- 
163-2563. 

Services 

Commissary  Shelf  Stocking.  Custodial  and 

Warehousing.  Travis  Air  Force  Base. 

California. 
Commissary  Shelf  Stocking,  Custodial  and 

Warehousing,  Patrick  Air  Force  Base, 

Florida. 
lanitoriai/Custodial.  Post  Exchange.  Building 

50004,  Fort  Hood,  Texas. 


This  action  does  not  affect  c 
awarded  prior  to  the  effective 
this  addition  or  options  exerci: 
those  contracts. 
Beverly  L  MUkman, 
Executive  Director. 
[FR  Doc.  91-17764  Filed  7-25-91;  8 
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Procurement  List;  Proposed  i 

agency:  Committee  for  Purcht 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  additions  to 
procurement  list. 

summary:  The  Committee  has 
proposals  to  add  to  die  Procur 
a  commodity  and  a  service  to 
furnished  by  nonprofit  agencie 
employing  the  blind  or  other  » 
handicapped. 

comments  must  bc  received 
before:  August  26, 1991. 

addresses:  Committee  for  Pu 
from  the  Blind  and  Other  Seve 
Handicapped.  Crystal  Square  \ 
1107. 1755  Jefferson  Davis  Higl 
Arlington.  Virginia  22202-3509 

FOR  FURTHER  INFORMATION  CO 

Beverly  Milkman  (703)  557-114 

SUPPLEMENTARY  INFORMATION 

notice  is  published  pursuant  tc 
47(a)(2)  and  41  CFR  51-2.6.  Its 
to  provide  interested  persons  i 
opportunity  to  submit  commen 
possible  impact  of  the  propose 

If  the  Committee  approves  tl 
proposed  additions,  all  entitiei 
Federal  Government  (except  a 
otherwise  indicated)  will  be  re 
procure  the  commodity  and  se 
listed  below  from  nonprofit  ag 
employing  the  blind  or  other  s( 
handicapped. 

It  is  proposed  to  add  the  foil 
commodity  and  service  to  the 
Procurement  List: 

Commodity 

Pallet  Material  Handling,  3990-00 
40"  X  48".  (Reqnirements  of  the  I 
Supply  Center,  Jacksonville,  FL) 

Service 

Janitorial/Custodial  Lock  and  Dai 

Keokuk,  Iowa. 
Beverly  L  MiUunan. 

Executive  Director. 

IFR  Doc.  91-17785  Piled  7-25-91:  8 
mxmo  COOC  nao-s^^i 
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Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  the  blind  or  other 
severely  handicapped. 

EFFECTIVE  DATE:  August  26. 1991. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5.  suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703j  557-1145. 

SUPPLEMENTARY  INFORMATION:  On  May 

10.  24  and  June  7, 1991.  the  Committee 
for  Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (58  FR  21664,  23876  and  26395)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  hsted  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantia]  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following  commodities 
and  services  are  hereby  added  to  the 
Procurement  List: 

Conunodities 

Strap,  Webbing,  5340-00-784-0118. 

(Remaining  Covemment  Requirement). 
Perforator,  Paper  7520-00-139-3942,  7520-00- 

163-2563. 

Services 

Commissary  Shelf  Stocking.  Cuatodial  and 

Warehousing,  Travis  Air  Force  Base. 

California. 
Commissary  Shelf  Stocking,  Custodial  and 

Warehousing.  Patrick  Air  Force  Base. 

Florida. 
Janitorial/Custodial,  Post  Exchange.  Building 

50004,  Fort  Hood,  Texas. 


This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L  MHkman, 
Executive  Director. 

(FR  Doc.  91-17764  Filed  7-25-01:  8:45  am] 
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Procurement  Utt;  Proposed  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  additions  to 
procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Prooirement  List 
a  commodity  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  August  28, 1991. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

for  further  INFORMATION  CONTACT 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  service 
listed  below  from  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

It  Is  proposed  to  add  the  following 
commodity  and  service  to  the 
Procurement  List: 

Commodity 

Pallet  Material  Handling.  399O-0O-NSH-O0e7 
40"  X  48",  (Reqnirements  of  the  Naval 
Supply  Center,  Jacksonville,  FL). 

Service 

lanilorial/Custodial,  Lock  and  Dam  IS, 

Keokuk,  Iowa. 
Beverly  L  MUkmaa. 

Executive  Director. 

(FR  Doc.  91-17785  Filed  7-25-91;  8:45  am] 

BILUNQ  COM  itaO-S»-H 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  SutMnttted  to  0MB  tor 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Medical  Information  Questionnaire.  DIS 
FLr-14a  OMB  Control  No.  0704-0206. 

Type  of  Request-  Reinstatement. 

Average  Burden  Hours/Minutes  Per 
Response:  0.6  boors. 

Responses  Per  Respondent  1. 

Number  of  Respondents:  15,206. 

Annual  Burden  Hours:  9,123.6. 

Annual  Responses:  15.206. 

Needs  and  Uses:  The  DIS  FL  14-a  is 
used  to  obtain  medical  information 
during  the  conduct  of  personnel  security 
investigations. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Higliway. 
suite  1204.  Arlingtoa  Virginia  22202- 
4302. 

Dated:  July  23. 1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Deportment  of  Defense. 
(FR  Doc.  91-17778  Filed  7-25-81:  8:45  am] 

WLUIM  COOC  MtO-ei-M 


DEPARTMENT  OF  EDUCATION 

National  Asseesment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 

Governing  Board. 

ACTION:  Notice  of  partially  closed 

meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of 
forthcoming  meetings  of  the  National 
Assessment  Govemiag  Board  and  its 


committees.  This  notice  also  describes 
the  functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  open 
portions  of  the  meeting. 
DATES:  August  1.  2.  and  3. 1991. 

TIMES:  August  1. 1991— Achievement 
Levels  Committee — 3  p.m.  to  4:30  p.m. 
(closed):  Reporting  and  Dissemination 
Committee  and  Subject  Area  Committee 
#2  (Math  and  Science) — 4:30  p.m.  to  6:30 
p.m.  (open);  Executive  Committee — 7 
p.m.— 10  p.m.  (open).  August  2. 1991— 
National  Assessment  Governing 
Board— 8:30  a.m.  to  12  p.m.  (open);  12 
p.m.  to  2  p.m.  (closed);  2  p.m.  to  5:30  p.m. 
(open).  August  3. 1991— Full  Board— 8:30 
a.m.  imtil  adjournment  approximately. 
1:30  p.m.  (open). 

LOCATION:  Ritz-Cariton  Hotel.  2100 
Massachusetts  Avenue.  NW.. 
Washington,  DC  20008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Truby,  Executive  Director,  National 
Assessment  Governing  Board,  U.S. 
Department  of  Education.  1100  L  Street, 
NW..  suite  7322.  Washington.  DC.  20005- 
4013. 

telephone:  (202)  357-693& 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
(NAGB)  is  established  under  section 
406(1]  of  the  General  Education 
Provisions  Act  (GEPA)  as  amended  by 
section  3403  of  the  National  Assessment 
of  Educational  Progress  Act  (NAEP 
Improvement  Act),  title  III-C  of  the 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L  100-297);  (20  U.SC  1221e- 

n 

The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  poUcies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Educational  Progress,  and  develop 
specifications  for  the  design, 
methodology,  analysis  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subject  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparison. 
On  August  1,  three  committees  of  the 
Board  will  be  in  session.  The 
Achievement  Levels  Committee  will 
meet  in  dosed  session  from  3  p.m.  until 
4:30  p.m.  to  review  and  discuss  the  draft 
report  of  the  achievement  levels  for  the 
1990  Mathematics  Assessment  The 
draft  report  is  still  undergoing  technical 
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review  and  analysis  and  there  is  a 
significant  possibility  that  the  data  may 
be  incorrect  or  incomplete.  The 
premature  disclosure  of  this  information 
would  likely  frustrate  implementation  of 
proposed  agency  action.  Such  matters 
are  protected  by  5  U.S.C.  552b(c)(9)(B). 
Two  committees,  the  Reporting  and 
Dissemination  and  the  Subject  Area  No. 
2  (Math  and  Science)  will  meet  in  open 
session  between  4:30  p.m.  and  6:30  p.m. 

The  Reporting  and  Dissemination 
Committee  will  review  and  revise  the 
NAGB  policy  on  reporting  and 
disseminating  assessment  results.  The 
Subject  Area  Committee  #2  (Math  and 
Science)  will  review  and  prepare  a 
recommendation  for  approving  the 
format  for  the  1994  Science  Assessment. 
Between  7  p.m.  and  10  p.m.  the 
Executive  Committee  will  convene  to 
hear  progress  reports  on  achievement 
levels;  contract  procurement  for 
assessment  of  U.S.  History,  and 
Geography,  and  achievement  levels 
setting  for  reading,  writing,  and  math; 
plans  for  the  science  consensus. 

The  meeting  of  the  full  Board  will 
begin  on  Friday.  August  2,  at  8:30  a.m. 
At  8:45  a.m..  there  will  be  a  report  from 
the  Executive  Director.  During  the 
period  9  a.m.  to  noon;  the  Humanities 
Committee  will  meet  to  review  and 
revise  the  NAGB  policy  on  reporting  and 
disseminating  assessment  results;  the 
Design  and  Analysis  Committee  will 
meet  to  review  and  formulate 
recommendations  for  the  approval  of  the 
1991  science  assessment;  and  the  full 
Board  will  meet  to  discuss  the  proposed 
individualized  use  of  NAEP.  From  12 
noon  to  2  p.m.,  the  Board  meeting  will 
close  to  the  public  to  allow  the  Board  to 
review  two  draft  NAEP  reports.  One 
report  will  present  the  1990  NAEP 
results  in  terms  of  achievement  levels. 
The  other  report  will  present  NAEP 
trend  data  from  assessments  in  math, 
reading,  science,  and  writing.  Both 
reports  are  undergoing  technical  review 
and  analysis  and  there  is  a  significant 
possibility  that  the  data  contained  in 
each  report  may  be  incorrect  or 
incomplete.  Further,  premature 
disclosure  of  these  data  may  be 
misleading  and  could  have  serious 
consequences  for  third  parties,  whose 
performance  could  be  misinterpreted, 
leading  to  decisions  being  taken  by  the 
Department  and/or  others,  that  would 
be  based  on  incomplete,  confusing,  or 
erroneous  inferences  being  drawn.  Such 
matters  are  protected  by  exemption  9(B) 
of  section  552b(c)  of  title  5  U.S.C.  The 
closed  portion  of  the  meeting  will  be 
closed  under  the  authority  of  10(d)  of  the 
Federal  Advisory  Committee  Act  5 
U.S.C.  552b(c).  During  the  period  from  2 
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p.m.  until  completion  of  business,  the 
Board  will  hear  briefings  on  the  work  of 
the  National  Council  on  Education 
Standards  and  Testing:  National 
Education  Goals  Panel;  SCANS  Project; 
1994  Science  Consensus;  and  NAEP 
reauthorization  issues.  On  August  3,  the 
full  Board  will  meet  from  8:30  a.m.  until 
adjournment,  approximately  1:30  p.m. 
The  proposed  agenda  for  this  portion  of 
the  meeting  includes  a  briefing  on  NAEP 
activities;  presentation  of  NAGB 
committee  reports;  and  Board 
organization  and  election  of  officers. 
A  summary  of  the  activities  at  the 
closed  sessions  and  related  matters, 
which  are  informative  to  the^ublic  and 
consistent  with  the  policy  of  5  U.S.C. 
552b,  will  be  available  to  the  pubhc 
within  14  days  after  the  meeting. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  Department  of 
Education,  National  Assessment 
Governing  Board.  1100  L  Street,  NW., 
suite  7322,  Washington.  DC.  from  8:30 
a.m.  to  5  p.m. 

The  public  is  being  given  less  than 
fifteen  days  notice  of  this  meeting 
because  of  the  difficulties  encountered 
in  scheduling  a  meeting  of  the 
participants  who  are  essential  to  the 
actions  described  in  this  notice. 

Dated:  )uly  23. 1991. 
Bnuo  V.  Monno, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 

(PR  Doc.  91-17849  Filed  7-25-91;  8:45  am] 

BtUJNO  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Floodplain  and  Wetlands  Involvement 
Notification  for  Two  Separate  Actions 
Involving  ttie  Department  of  Energy 
Uranium  Mill  Tailings  Remedial  Action 
Project  Site  Adjacent  to  Gunnison,  CO 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 


summary:  The  U.S.  Department  of 
Energy  (DOE)  proposes  two  separate 
actions  that  are  related  to  the  DOE 
Gunnison  Uranium  Mill  Tailings 
Remedial  Action  (UMTRA)  Project  site, 
an  inactive  uranium  milling  site  adjacent 
to  Gunnison,  Colorado.  The  first 
proposed  action  is  to  provide  a  public 
water  supply  system  to  residents 
downgradient  of  the  UMTRA  Project 
site  in  an  area  where  some  wells  have 
been  contaminated  with  releases  from 
uranium  mill  tailings.  The  second 
proposed  action  is  to  remove  the  source 
of  contamination  from  the  UMTRA 
Project  site.  Both  actions  could  involve 


the  disturbance  of  floodplain  or  wetland 
areas  along  the  Gunnison  River  or 
Tomichi  Creek. 

Additional  information  and  figures    - 
depicting  all  potentially  disturbed 
floodplain  or  wetland  areas  for  the 
proposed  remedial  action  and  proposed 
water  supply  pipeline  are  available  from 
DOE  at  the  first  address  shown  below. 

DATES:  Any  comments  are  due  on  or 
before  August  12. 1991. 

ADDRESSES:  Send  comments  to:  Mark 
Matthews.  Project  Manager,  Uranium 
Mill  Tailings  Remedial  Action  Project 
Office,  U.S.  Department  of  Energy.  5301 
Central  Avenue.  NW.,  Suite  1720, 
Albuquerque.  New  Mexico  87108. 

For  further  information  on  floodplain 
and  wetlands  environmental  review 
requirements  contact:  Carol  M. 
Borgstrom.  Director.  Office  of  NEPA 
Oversight,  U.S.  Department  of  Energy. 
1000  Independence  Avenue.  SW.. 
Washington.  DC  20585. 
SUPPLEMENTARY  INFORMATION: 

I.  Provision  of  Public  Supply  System. 

Studies  to  characterize  the 
contaminated  plume  associated  with  the 
Gunnison  UMTRA  Project  site  found 
that  potential  health  risks  may  exist 
from  the  continued  use  of  contaminated 
groundwater  at  22  wells  downgradient 
of  the  site.  There  are  potential 
noncarcinogenic  health  risks  from 
uranium  mill  tailings  including  heavy 
metal  contamination  (in  particular 
uranium,  manganese,  cadmium, 
antimony,  and  lead)  and  potential 
carcinogenic  health  risks  from 
radiological  contamination  from 
uranium  and  its  decay  products.  DOE 
proposes  to  provide  a  public  water 
system  to  the  affected  or  potentially 
affected  areas  by  pipeline.  The  proposed 
route  for  the  water  pipeline  is  5  miles 
long.  The  pipeline  would  be  buried 
adjacent  to  or  beneath  existing  roads  at 
a  depth  of  7  feet.  Surface  disturbance 
would  be  confined  to  ther  areas  within 
the  road  rights-of-way.  The  pipeline 
would  have  litle  or  no  impact  on  the  100- 
year  floodplain  of  the  Gunnison  River. 
Five  buried  crossings  of  the  Gunnison 
River  are  proposed;  each  crossing  is  on 
a  different  fork  of  the  river  and  would 
require  a  coffer  dam  to  allow  for  burial 
of  the  pipeline.  Wetland  areas  are 
present  adjacent  to  roads;  potential 
wetland  disturbance  is  anticipated  to 
total  between  1  and  10  acres.  All 
disturbance  to  wetlands  would  be 
temporary,  and  there  is  no  anticipated 
net  loss  to  wetlands. 

Construction  of  the  pipeline  is 
anticipated  to  take  6  months.  The  draft 
and  final  Environmental  Assessments 


on  this  proposed  action  will  coi 
floodplain/wetlands  assessmer 
demonstrates  compliance  with 
floodplain/wetlands  environmc 
review  requirements  of  10  CFR 
1022.  The  construction  of  the  pi 
water  supply  system  woud  begi 
1991,  and  completion  is  anticipi 
within  one  year. 

II.  Remedial  Action 

DOE  proposes  to  stabilize  an 
uranium  mill  tailings  and  other 
hazardous  materials  associatec 
UMTRA  Project  site.  The  remei 
action  must  comply  with  the  sU 
promulgated  by  the  U.S.  Enviro 
Protection  Agency  (40  CFR  pari 
required  by  the  Uranium  Mill  T 
Radiation  Control  Act  of  1978  [ 
95-604).  The  proposed  remedial 
would  consist  of  removing  urar 
tailings  from  the  UMTRA  Proje 
and  other  properties  contamins 
uranium  niill  tailings  from  the  s 
disposing  of  the  tailings  in  a  rei 
location.  Neither  the  UMTRA  F 
mill  tailings  site  nor  the  propos 
disposal  site  is  within  the  100-y 
floodplain,  and  no  wetlands  ar( 
would  be  disturbed.  However, 
proposed  haul  route  between  tl 
UMTRA  Proejct  mill  tailings  sil 
disposal  site  would  cross  undis 
wetland  areas,  and  a  small  por 
the  proposed  route  is  within  th( 
floodplain  of  Tomichi  Creek,  a 
to  the  Gunnison  River.  All  flooc 
wetlands  disturbance  would  be 
temporary.  Wetlands  could  be 
for  up  to  3  years,  after  which  th 
be  reclaimed;  there  would  be  n 
anticipated  net  loss  of  wetland 
accordance  with  DOE  regulatic 
compliance  with  the  floodplain 
wetlands  environmental  reviev 
requirements  (10  CFR  part  1022 
will  prepare  a  floodplain/wetU 
assessment  to  be  attached  to  tl 
environmental  assessment  of  tl 
proposed  action.  Remedial  acti 
proposed  to  begin  in  the  early  i 
1992. 

Leo  P.  Duffy, 

Director,  Office  of  Environmental  I 
and  Waste  Management 
[FR  Doc.  91-17719  Filed  7-25-81:  8: 

BILUNQ  CODE  •4S0-01-M 


Assistant  Secretary  for  Interr 
Affairs  and  Energy  Emergent 

Proposed  Subsequent  Arrang 

Pursuant  to  section  131  of  th< 
Energy  Act  of  1954,  as  amendei 
U.S.C.  2160),  notice  is  hereby  g 
proposed  "subsequent  arrange) 


144  /  Friday.  July  26.  1991  /  Notices 


Federal  Register  /  Vol.  56.  No.  144  /  Friday.  July  26.  1991  /  Notices 


34191 


etlon  of  business,  the 
briefings  on  the  work  of 
incil  on  Education 
'esting:  National 

Panel;  SCANS  Project; 
isensus;  and  NAEP 
ssues.  On  August  3,  the 
eet  from  8:30  a.m.  until 
proximately  1:30  p.m. 
enda  for  this  portion  of 
ides  a  briefing  on  NAEP 
itation  of  NAGB 
ts;  and  Board 

election  of  officers, 
the  activities  at  the 
ind  related  matters, 
ative  to  thejjublic  and 
tie  policy  of  5'U.S.C. 
liable  to  the  public 
ter  the  meeting, 
of  all  Board 

are  available  for  public 
Department  of 
lal  Assessment 
,  1100  L  Street.  NW., 
ngton.  DC  from  8:30 

3ing  given  less  than 
e  of  this  meeting 
'ficulties  encountered 
eeting  of  the 
are  essential  to  the 
in  this  notice. 
O. 

^.retary  for  Educational 
vement. 

iled  7-25-91;  8:45  am] 


-  ENERGY 

etiands  Involvement 
Mfo  Separate  Actions 
lartment  of  Energy 
r>gs  Remedial  Action 
;ent  to  Gunnison,  CO 

irtment  of  Energy. 

Hoodplain  and 
lent. 

I.  Department  of 
)08e8  two  separate 
lated  to  the  DOE 
I  Mill  Tailings 
JMTRA)  Project  site, 
n  milling  site  adjacent 
•ado.  The  first 
to  provide  a  public 
m  to  residents 
e  UMTRA  Project 
re  some  wells  have 
1  with  releases  from 
;s.  The  second 
to  remove  the  source 
om  the  UMTRA 
:tion8  could  involve 


the  disturbance  of  floodplain  or  wetland 
areas  along  the  Gunnison  River  or 
Tomichi  Creek. 

Additional  information  and  figures    - 
depicting  all  potentially  disturbed 
fioodplain  or  wetland  areas  for  the 
proposed  remedial  action  and  proposed 
water  supply  pipeline  are  available  from 
DOE  at  the  first  address  shown  below. 

DATES:  Any  comments  are  due  on  or 
before  August  12. 1991. 

ADDRESSES:  Send  comments  to:  Mark 
Matthews.  Project  Manager,  Uranium 
Mill  Tailings  Remedial  Action  Project 
Office.  U.S.  Department  of  Energy,  5301 
Central  Avenue,  NW..  Suite  1720, 
Albuquerque.  New  Mexico  87108. 

For  further  information  on  floodplain 
and  wetlands  environmental  review 
requirements  contact:  Carol  M. 
Borgstrom,  Director.  Office  of  NEPA 
Oversight,  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SW.. 
Washington.  DC  20585. 
SUPPLEMENTARY  INFORMATION: 

I.  Provision  of  Public  Supply  System. 

Studies  to  characterize  the 
contaminated  plume  associated  with  the 
Gunnison  UMTRA  Project  site  found 
that  potential  health  risks  may  exist 
from  the  continued  use  of  contaminated 
groundwater  at  22  wells  downgradient 
of  the  site.  There  are  potential 
noncarcinogenic  health  risks  from 
uranium  mill  tailings  including  heavy 
metal  contamination  (in  particular 
uranium,  manganese,  cadmium, 
antimony,  and  lead)  and  potential 
carcinogenic  health  risks  from 
radiological  contamination  from 
uranium  and  its  decay  products.  DOE 
proposes  to  provide  a  public  wafer 
system  to  the  affected  or  potentially 
affected  areas  by  pipeline.  The  proposed 
route  for  the  water  pipeline  is  5  miles 
long.  The  pipeline  would  be  buried 
adjacent  to  or  beneath  existing  roads  at 
a  depth  of  7  feet.  Surface  disturbance 
would  be  confined  to  ther  areas  within 
the  road  rights-of-way.  The  pipeline 
would  have  litle  or  no  impact  on  the  100- 
year  floodplain  of  the  Gunnison  River. 
Five  buried  crossings  of  the  Gunnison 
River  are  proposed;  each  crossing  is  on 
a  different  fork  of  the  river  and  would 
require  a  coffer  dam  to  allow  for  burial 
of  the  pipeline.  Wetland  areas  are 
present  adjacent  to  roads;  potential 
wetland  disturbance  is  anticipated  to 
total  between  1  and  10  acres.  All 
disturbance  to  wetlands  would  be 
temporary,  and  there  is  no  anticipated 
net  loss  to  wetlands. 

Construction  of  the  pipeline  is 
anticipated  to  take  6  months.  The  draft 
and  final  Environmental  Assessments 


on  this  proposed  action  will  contain  a 
floodplain/wetlands  assessment  that 
demonstrates  compliance  with  the 
floodplain/wetlands  environmental 
review  requirements  of  10  CFR  part 
1022.  The  construction  of  the  proposed 
water  supply  system  woud  begin  in 
1991,  and  completion  is  anticipated 
within  one  year. 

II.  Remedial  Action 

DOE  proposes  to  stabilize  and  control 
uranium  mill  tailings  and  other  non- 
hazardous  materials  associated  vdth  the 
UMTRA  Project  site.  The  remedial 
action  must  comply  with  the  standards 
promulgated  by  the  U.S.  Environmental 
Protection  Agency  (40  CFR  part  192)  as 
required  by  die  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978  (Pub.  L 
95-604).  The  proposed  remedial  action 
would  consist  of  removing  uranium  mill 
tailings  from  the  UMTRA  Project  site 
and  other  properties  contaminated  with 
uranium  niill  tailings  from  the  site  and 
disposing  of  the  tailings  in  a  remote 
location.  Neither  die  UMTRA  Project 
mill  tailings  site  nor  the  proposed 
disposal  site  is  within  the  100-year 
floodplain,  and  no  wetlands  areas 
would  be  disturbed.  However,  the 
proposed  haul  route  between  the 
UMTRA  Proejct  mill  tailings  site  and  the 
disposal  site  would  cross  undisturbed 
wetland  areas,  and  a  small  portion  of 
the  proposed  route  is  within  the  100-year 
floodplain  of  Tomichi  Creek,  a  tributary 
to  the  Gunnison  River.  All  floodplain/ 
wetlands  disturbance  would  be 
temporary.  Wetlands  could  be  disturbed 
for  up  to  3  years,  after  which  they  would 
be  reclaimed;  there  would  be  no 
anticipated  net  loss  of  wetlands.  In 
accordance  with  DOE  regulations  for 
compliance  with  the  floodplain/ 
wetlands  environmental  review 
requirements  (10  CFR  part  1022).  DOE 
will  prepare  a  floodplain/wetlands 
assessment  to  be  attached  to  the 
environmental  assessment  of  the 
proposed  action.  Remedial  action  is 
proposed  to  begin  in  the  early  spring  of 
1992. 

Leo  P.  Duffy, 

Director,  Office  of  Environmental  Restoration 
and  Waste  Management 
[FR  Doc.  91-17719  Filed  7-25-91;  MS  am) 
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Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 


under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Comrounity 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Sweden 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/SW(EU)-15a 
for  the  transfer  of  one  fuel  element 
containing  267.32  grams  of  uranium, 
enriched  to  92.97  percent  in  the  isotope 
uranium-235.  from  France  to  Sweden  for 
use  in  the  R-2  research  reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  July  22. 1991. 
Richard  H.  Williamson. 

Associate  Deputy  Assistant  Secretary  for 

International  Affairs. 

[FR  Doc.  91-17800  Filed  7-25-91;  8:45  am) 
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Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  1954,  as  amended  (42  U.S.C 
2160).  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Indonesia  concerning 
Peaceful  Uses  of  Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/IE(EU}-8,  for 
the  transfer  from  Germany  to  Indonesia 
of  1,020  grams  of  uranium,  enriched  to 
93.3  percent  in  the  isotope  uranium-235, 
for  use  as  targets  for  radioisotope 
production. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  etrrangement  will  not  be 


inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  pul>licaUon  of  this 
notice. 

Issued  in  Washington,  DC  on  ]uly  22. 1991. 
Richard  H.  WiHiamaon. 
Associate  Deputy  Assistant  Secretary  for 
International  Affairs. 
[FR  Doc.  91-17801  Filed  7-25-91;  8:45  am] 

MLUHQ  COM  •4i0-0t-M 


Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C  2100),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Korea  concerning  Civil  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  reti-ansfer:  RTD/K0(CA}-1. 
for  the  transfer  of  258.50  kilograms  of 
uranium,  enriched  to  19.75  percent  in  the 
isotope  uranium-235,  from  Canada  to 
the  Republic  of  Korea,  for  use  as  fuel  in 
the  Korean  Multi-purpose  research 
reactor. 

n  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  DC  on  July  22, 1991. 
Richard  H.  WiUiamson. 
Associate  Deputy  Assistant  Secretary  for 
International  Affairs. 
[FR  Doc.  91-17796  Filed  7-25-91:  8:45  amj 
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Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 


34192 


(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  for  the 
transfer  of  1.4  grams  of  uranium, 
enriched  to  10.4  percent  in  the  isotope 
uranium-235  and  containing  less  than 
one  percent  uranium-233,  and  1.6  gr&ms 
of  neptimium.  These  materials  are 
contained  in  reference  materials,  and 
are  to  be  transferred  from  Belgium  to 
Czechoslovakia  for  use  in  reactor 
dosimetry  at  new  power  reactors  which 
are  under  construction. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  July  22, 1991. 

Richard  H.  Williamson, 

Associate  Deputy  Assistant  Secretary  for 
International  Affairs. 

[FR  Doc.  91-17799  Filed  7-25-91;  8:45  am) 
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Federa 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER91-537-000,  et  al.] 

Washington  Water  Power  Co^  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

July  18. 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Washington  Water  Power  Company 

[Docket  No.  ER91-537-O00J 

Take  notice  that  on  July  8, 1991, 
Washington  Water  Power  Company 
tendered  for  filing  a  Notice  of 
Termination  of  the  following 
Agreements: 


Other  party 

Type  of 
agreement 

FERC 
No. 

Termina- 
tion data 

Pugot  Sound 

Power  & 

Ligtit 
PerKi  Oreille 

County  PUD. 
Pend  Oreille 

County  PUD. 

Firm  Capacity 
and  Energy. 

Standtjy 

Energy. 
Excttange  of 

Capacity  and 

Energy. 

150 

169 
163 

6/30/91 

6/30/91 
7/1/91 

Comment  date:  August  1, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  GWF  Power  Systems.  L.P. 

[Docket  No.  QF86-138-004| 

On  June  25. 1991.  GWF  Power 
Systems.  LP.  (Applicant)  of  225  Lennon 
Lane,  Suite  120,  Walnut  Creek. 
California,  94598.  filed  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  proposed  topping-cycle 
cogeneration  facility  will  be  located  in 
Hanford,  Kings  County,  California,  and 
will  consist  of  a  fiuidized  bed  boiler  and 
an  extraction/condensing  steam  turbine- 
generator  (STG).  Steam  recovered  from 
the  STG  will  be  used  by  Pirelli- 
Armstrong  Tire  Company  for  curing 
tires.  Petroleum  coke  will  be  used  as  a 
boiler  fuel.  The  installation  began  in 
November  of  1988  and  was  completed  in 
1990. 

The  initial  certification  was  issued  on 
November  2, 1988,  45  FERC  61,187  (1988). 
The  instant  recertification  is  requested 
to  reflect  a  change  in  the  boiler  fuel  from 
coal  to  petroleum  coke  and  natural  gas, 
an  increase  in  the  net  electric  output  to 
25.44  MW  and  a  decrease  in  the  useful 
thermal  output.  In  addition,  the 
ownership  of  the  facifity  has  been 
transferred  to  the  Applicant.  Applicant 
is  a  Delaware  limited  partnership.  The 
general  partners  are  GWF  Power 
Systems  Company,  Inc..  CEA,  GWF.  Inc. 
(CEA  GWF).  a  wholly-owned  subsidiary 
of  CEA  USA.  Inc.  (CEA).  and  Harbert 
GWF.  Inc.  (Harbert  GWF).  a  wholly 
owned  subsidiary  of  Harbert  Cogen.  Inc. 
(Harbert  Cogen).  The  limited  partners 
are  CEA  and  Harbert  Cogen.  CEA,  GWF 
and  CEA  are  subsidiaries  of  Public 
Service  Enterprise  Group  Incorporated, 
an  electric  utility. 

Comment  date:  August  26, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Washington  Water  Power  Company 

[Docket  No.  ER91-543-000J 

Take  notice  that  on  July  15. 1991.  The 
Washington  Water  Power  Company 
(WWP)  tendered  for  filing  the  annual 
contract  rate  for  the  period  April  1, 1991 
through  March  31, 1992  under  the  15- 
Year  Purchase  and  Sale  Agreement  with 
Puget  Sound  Power  &  Light  Company. 

Comment  date:  August  1, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER91-542-000] 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk) 
on  July  15, 1991,  tendered  for  filing  an 


agreement  between  Niagara  Mohawk 
and  The  United  Illuminating  Company 
dated  September  1, 1989. 

The  September  1. 1989  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
Power  Corporation  of  peaking  capacity 
and  related  energy  to  The  United 
Illuminating  Company.  The  terms  of  this 
agreement  and  the  period  during  which 
the  purchase  of  peaking  capacity  can 
occur  shall  commence  on  September  1. 
1989  and  shall  continue  unti(  October  31. 
1989. 

Copies  of  this  filing  were  served  upon 
The  United  Illuminating  Company  and 
the  New  York  State  Public  Service 
Commission. 

Comment  date:  August  1, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Washington  Water  Power  Company 

[Docket  No.  ER91-534-000] 

Take  notice  that  on  July  8. 1991. 
Washington  Water  Power  Company 
(WWP).  tendered  for  filing  a  Capacity 
and  Energy  Sale  Agreement  between 
WWP  and  Sierra  Pacific  Power 
Company.  WWP  requests  that  the 
Commission  (a)  accept  the  Agreement 
for  filing,  effective  as  of  July  1, 1991,  and 
(b)  grant  a  waiver  of  notice  pursuant  to 
18  CFR  35.11,  to  allow  the  filing  of  the 
Agreement  less  than  60  days  prior  to  the 
date  on  which  service  under  the 
Agreement  is  to  commence. 

A  copy  of  the  filing  was  served  upon 
Sierra  Pacific  Power  Company. 

Comment  date:  August  1, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

6.  Illinois  Power  Company 

[Docket  No.  ER91-535-000J 

Take  notice  that  Illinois  Power 
Company  on  July  8. 1991.  tendered  for 
filing  Addenda  which  increase  IP's 
demand  rate  ceilings  for  (1)  Limited 
Term  Power  to  "up  to"  $27.08  per  KW- 
Month,  (2)  Short  Term  Power  to  "up  to" 
$6.25  per  KW-Week  ("up  to"  $1.25  per 
KW-Day),  (3)  Short  Term  Non-Firm  to 
"up  to"  $5.50  per  KW-Week  ("up  to" 
$1.10  per  KW-Day),  and  (4)  Non- 
Displacement  and  Term  Power  to  "up 
to"  6.9  cents  per  kWH.  The  purpose  of 
the  Addenda  are  to  update  the  peak 
demand  rates  for  voluntary  sales  to 
reflect  the  cost  of  the  most  recent  major 
generating  unit  placed  in  service  on  IP's 
System.  The  addenda  also  provide  for  a 
uniform  emergency  rate  of  $100/MWH. 

Copies  of  the  filing  were  served  upon 
the  Illinois  Commerce  Commission  and 
the  appropriate  utilities  interconnected 
with  IP. 


Comment  date:  August  1, 1991 
accordance  with  Standard  Para; 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  1 
to  protest  said  filing  should  file 
to  intervene  or  protest  with  the 
Energy  Regulatory  Commission, 
North  Capitol  Street.  NE..  Wash 
DC  20426.  in  accordance  with  R 
and  214  of  the  Commission's  Ru 
Practice  and  Procedure  (18  CFR 
and  385.214).  All  such  motions  c 
protests  should  be  filed  on  or  be 
comment  date.  Protests  will  be 
considered  by  the  Commission  i 
determining  the  appropriate  act 
taken,  but  will  not  serve  to  mak 
protestants  parties  to  the  procei 
Any  person  wishing  to  become 
must  file  a  motion  to  intervene, 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  i 
inspection. 
Lois  D.  CashoU. 
Secretary. 
[FR  Doc.  91-17739  Filed  7-25-^;  6:4 

BILLING  CODE  67ir-«1-M 

[Docket  Nos.  CP91-2476-000,  et  a 

Norttiwest  Pipeline  Corp.,  et  al 
Gas  Certificate  Filings 

|uly  18, 1991     j  I 
Take  notice  that  the  followinj 


Docket  No.  (data  liled) 

Shipper  nam 

CP9 1-2488-000 

Chevron  USA 

(7-16-91) 

(Producer). 

CP9 1-2489-000 

Enron  Gas  Ma 

(7-1 6-91 > 

Inc.  (Market 

CP91 -2490-000 

Stellar  Gas  Co 

(7-16-91) 

{Mar1(eter). 

CP91-2491-000 

Shell  Offshore 

(7-16-91) 

(Producer). 

CP91 -2492-000 
(7-17-91) 

Aquila  Energy 
Marketing 
Corporatk>n 
(Marketer). 

'  Otfst>ore  Louisiana  and  offshore  T 
»  Columbia  Gulfs  quantities  are  in  K 

*  As  amended. 

♦  Tennessee's  quantities  are  in  deks 

Appticant's  address 

Bla 

Columtjia     Gulf     Transmission 

Company,     P.O.     Box     683, 
Houston.  Texas  77001 

CF 
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II.  GWF  Power 
iplicant)  of  225  Lennon 
Valnut  Creek, 
filed  an  application  for 
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}mittal  constitutes  a 

opping-cycle 
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ompany  for  curing 
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I  and  was  completed  in 

fication  was  issued  on 
,  45  FERC  61,187  (1988). 
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;  in  the  boiler  fuel  from 
coke  and  natural  gas. 
net  electric  output  to 
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addition,  the 
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idiaries  of  Public 
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standard  Paragraph  E 
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ter  Power  Company 
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on  July  15, 1991,  The 
r  Power  Company 
or  filing  the  annual 
le  period  April  1, 1991 
1992  under  the  15- 
I  Sale  Agreement  with 
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tandard  Paragraph  E 
otice. 

k  Power  Corporation 

2-000] 

Niagara  Mohawk 

1  (Niagara  Mohawk] 

idered  for  filing  an 


agreement  between  Niagara  Mohawk 
and  The  United  Illuminating  Company 
dated  September  1. 1989. 

The  September  1, 1989  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
Power  Corporation  of  peaking  capacity 
and  related  energy  to  The  United 
Illuminating  Company.  The  terms  of  this 
agreement  and  the  period  during  which 
the  purchase  of  peaking  capacity  can 
occur  shall  commence  on  September  1, 
1989  and  shall  continue  unti^  October  31. 
1989. 

Copies  of  this  filing  were  served  upon 
The  United  Illuminating  Company  and 
the  New  York  State  Public  Service 
Commission. 

Comment  date:  August  1. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Washington  Water  Power  Company 

(Docket  No.  ER91-534-000] 

Take  notice  that  on  July  8, 1991, 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  a  Capacity 
and  Energy  Sale  Agreement  between 
WWP  and  Sierra  Pacific  Power 
Company.  WWP  requests  that  the 
Commission  (a)  accept  the  Agreement 
for  filing,  effective  as  of  July  1, 1991,  and 
(b)  grant  a  waiver  of  notice  pursuant  to 
18  CFR  35.11,  to  allow  the  filing  of  the 
Agreement  less  than  60  days  prior  to  the 
date  on  which  service  under  the 
Agreement  is  to  commence. 

A  copy  of  the  filing  was  served  upon 
Sierra  Pacific  Power  Company. 

Comment  date:  August  1, 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

6.  Illinois  Power  Company 

(Docket  No.  ER91-535-000J 

Take  notice  that  Illinois  Power 
Company  on  July  8. 1991.  tendered  for 
filing  Addenda  which  increase  IP's 
demand  rate  ceilings  for  (1)  Limited 
Term  Power  to  "up  to"  $27.08  p*er  KW- 
Month.  (2)  Short  Term  Power  to  "up  to" 
$6.25  per  KW-Week  ("up  to"  $1.25  per 
KW-Day).  (3)  Short  Term  Non-Firm  to 
"up  to"  $5.50  per  KW-Week  ("up  to" 
$1.10  per  KW-Day).  and  (4)  Non- 
Displacement  and  Term  Power  to  "up 
to"  6.9  cents  per  kWH.  The  purpose  of 
the  Addenda  are  to  update  the  peak 
demand  rates  for  voluntary  sales  to 
reflect  the  cost  of  the  most  recent  major 
generating  unit  placed  in  service  on  IP's 
System.  The  addenda  also  provide  for  a 
uniform  emergency  rate  of  $100/MWH. 

Copies  of  the  filing  were  served  upon 
the  Illinois  Commerce  Commission  and 
the  appropriate  utilities  interconnected 
with  IP. 
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Comment  date:  August  1, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasholL 

Secretary.        j 

[FR  Doc.  91-17739  Filed  7-25-91;  8:45  am] 

BILLING  CODE  6717-«1-M 

[Docket  Nos.  CP91-2476-000,  et  al.] 

Northwest  Pipeline  Corp.,  et  al;  Natural 
Gas  Certificate  Filings 

]uly  18, 1991     1 1 
Take  notice  that  the  following  filings 


have  been  made  with  the  Commission: 
1.  Northwest  Pipeline  Corporation 

(Docket  No.  CP91-2476-000] 

Take  notice  that  on  July  15, 1991. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158.  filed  in  Docket  No. 
CP91-2476-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  to  construct  and 
operate  measuring  and  regulating 
facilities  for  a  delivery  point  in  Pierce 
County.  Washington,  for  a 
transportation  service  for  Development 
Associates,  Inc.  (DA),  under  Northwest's 
blanket  certificate  issued  in  Docket  No. 
CP82-433-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
detailed  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically.  Northwest  proposes  to 
construct  and  operate  the  meter  for  the 
delivery  of  up  to  5.160  MMBtu 
equivalent  of  natural  gas  on  a  peak  day 
to  DA,  which  will  sell  the  gas  to  the 
Boeing  Company,  which  is  constructing 
a  new  aircraft  plant  using  natural  gas  for 
boiler  fuel  and  heating.  Northwest  states 
that  it  received  prior  notice 
authorization  from  the  Commission  for  a 
firm  transportation  service  for  DA  in 
Docket  No,  CP91-106-000.  It  is  stated 
that  deliveries  using  the  proposed  meter 
would  be  within  DA's  existing 


entitlement  from  Northwest  and  would 
have  no  significant  impact  on 
Northwest's  peak  day  deliveries. 

Comment  date:  September  3, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Columbia  Gulf  Transmission 
Company,  et  al. 

(Docket  Nos.  CP91-2488-000,  CP91 -2489-000. 
CP91-2491-00a  CP91-2492-000] 

Take  notice  that  Applicants  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  SS  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  to  Applicants 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 


*  These  prior  notice  requests  are  not 
consolidated.Illlnfomiation  applicable  to  each 
transaction,  including  the  identity  of  the  shipper,  the 
type  of  transportation  service,  the  appropriate 
transportation  rate  schedule,  the  peak  day.  average 
day  and  annual  volumes,  and  the  initiation  service 
dates  and  related  ST  docket  numbers  of  the  120-day 
transactions  under  Section  264.223  of  the 
Commission's  Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the  attached 
Appendix  A.  Applicants'  addresses  and 
transportation  blanket  certiflcates  are  shown  in  the 
attached  Appendix  B.lUComment  dole:  September 
3, 1S91,  in  accordance  with  Standard  Paragraph  G  at 
the  end  of  this  notice. 


Docket  No.  (datt  liled) 


CP9 1-2488-000 
(7-16-91) 

CP9 1-2489-000 
(7-16-91> 

CP91 -2490-000 1 
(7-16-91) 

CP91-2491-000 
(7-16-91) 

CP91 -2492-000 
(7-17-91) 


Shipper  name  (type) 


Ctievron  U.S.A., 
(Producer).' 


Inc. 


Enron  Gas  Marketing, 
Inc.  (Marketer). 

Stellar  Gas  Company 
(Marketer). 

Stiell  Offshore  Inc. 
(Producer). 

Aquila  Energy 
Marketing 
Corporatk>n 
(Mairketer). 


Peak  day, 
average  day, 
annual  Met 


30.000 

24.000 

»  8,760,000 

50.000 

50.000 

18,250.000 

10.000 

10.000 

3,650,000 

30,000 

30,000 

10,950.000 

1,000.000 

1,000,000 

*  365,000,000 


Receipt  ■  points 


OLA. 


OLA,  OTX.  LA.  IL.  TN, 
TX. 


OTX. 


(XA. 


Various.. 


Delivery  points 


LA.. 


TN.. 


OTX.. 


LA. 


Various. 


Contract  date,  rate 

schedule,  service 
type 


6-6-88.  ITS-2, 
Interruptible. 

5-30-86.>  PT, 
Interruptible. 

6-28-91.  PT. 
Interruptible. 

8-16-91,  PT. 
Intern  iptit>le. 

4-13-89.*  rr, 

Interruptible. 


Related  docket 
start  up  date 


ST91 -9372-000 
4-1-91 

ST91-9010-000 
5-22-91 

ST91 -91 14-000 
6-1-91 

ST91-9244-000 
6-1-91 

ST91 -9462-000 
7-2-91 


■  Offstxxe  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX. 

*  Columbia  Gulf's  quantities  are  in  MMBtu. 

*  As  amended 

*  Tennessee's  quantities  are  in  dekatherms. 


Applicant's  address 


Columbia  Gulf  Transmission 
Company,  P.O.  Box  683, 
Houston,  Texas  77001 


Blanket  docket 


CP86-239-000 


Applicant's  address 


Tennessee  Gas  Pipeline  Compa- 
ny, P.O.  Box  2511.  Houston, 
Texas  77252 


Blanket  docket 


CP87-1 15-000 


ApplKant's  address 


Tnjnkline  Gas  Company,  P.O. 
Box  1642,  Houston.  Texas 
77251  - 1 642 „ 


Blanket  docket 


CP86-586-000 
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3.  EI  Paso  Natural  Gas  Company,  et  al. 

(Docket  Nos.  CP91-2447-000.  CP91-2450-000, 
CP91-2452-000,  CP91-245i-000] 

Take  notice  that  Applicants  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  to  Applicants 
pursuant  to  section  7  of  the  Natural  Gas 
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Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 


•  These  prior  notice  requests  are  not 
consolidated. 


service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  Appendix  A.  Applicants' 
addresses  and  transportation  blanket 
certificates  are  shown  in  the  attached 
appendix.  B. 

Comment  date:  September  3, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 


Shipper  name  (type) 


CP91 -2447-000 
(7-11-91) 

CP91 -2450-000 
(7-11-91) 

CP91 -2462-000 
(7-11-91) 

CP91 -2453-000 
(7-11-91) 


GasMark,  Inc. 
(Marketer). 

Western  Natural  Gas 

and  Transmission 

(Marketer). 
Eastex  Gas 

Transmission 

(Intrastate  Pipeline). 
Kerr-McGee 

Corporation 

(Producer). 


Peak  day, 

average  day, 

annual  dt 

equivalent 


Receipt  points ' 


•8.034 

5.150 

1,879,750 

'4,000 

1,000 

365,000 

20,000 

20,000 

7.300,000 

165.000 

185.000 

67,525.000 


Delivery  points 


Various.. 


CO.  WY„ 


OLA. 


OLA.  OTX.  LA.  TX,  AL, 
MS. 


AZ.. 


CO. 


LA. 


LA,  TX.  AL.  MS,  WV, 
PA. 


Contract  date,  rate 

sct>edule,  service 

type 


'  Offshore  Louwiana  and  offshore  Texas  are  shown  as  OLA  and  OTX 
«  Measured  in  MMBtu  equivaJent  »■  w  u  i  a. 


5-24-91.  T-1. 
Intarruptibie. 

3-1-91,  TH, 
lnter^ptible. 

4-27-87.  IT, 
Interruptible. 

4-30-88,  IT, 
lnterruptit>le. 


Related  docket, 
start  up  date 


ST91-9032 
6-1-91 

ST91-9391 
6-10-91 

ST91-9387 
6-28-91 

ST91-9406 
7-1-91 


■  Measued  in  Mcf. 


Appdcanfs  address 


Cokxado  Interstate  Gas 
Company.  P.O.  Box 
1087.  Colorado 
Springs,  Colorado 
80944. 

El  Paso  Natural  Gas 
Company,  P.O.  Box 
1492,  B  Paso.  Texaa 
79978. 

Tennessee  Gas  Pipeline 
Company,  P.O.  Box 
2511,  Houston,  Texas 
7725^ 


Blanket  docket 


CP86-589.  et  al. 


CP88-433-000. 


CP87-1 15-000. 


4.  Northwest  Pipeline  Corporation 

(Docket  No.  CP91-2456-000) 

Take  notice  that  on  July  11, 1991, 
Northwest  Pipeline  Corporation 
(Northwest)  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84158,  filed  in  Docket  No. 
CP91-2456-^)00,  a  request  pursuant  to 
15  157.205,  157.211(b)  and  157.216(b)  of 
the  Commissions  Regulations  and 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP82-i33-000  pursuant' to 
section  7  of  the  Natural  Gas  Act  (NGA) 
for  authorization  to  abandon  certain 
metering  facilities  at  the  existing  Sedro 
Woolley  Meter  Station  in  Skagit  County, 
Washington  and  to  construct  and 
operate  upgraded  metering  facilities  at 
the  Sedro  Woolley  Meter  Station  in 


order  to  enable  both  Northwest  and  the 
receiving  party.  Cascade  Natural  Gas 
Corporation  (Cascade),  to  accommodate 
requests  for  additional  transportation 
service  to  Texaco,  Inc.  (Texaco)  and 
other  end-users  served  by  Cascade,  all  a 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  states  that  the  Sedro 
Woolley  Meter  Station  is  located  in 
Skagit  County.  Washington,  at  milepost 
1447.66  on  Northwest's  mainline.  The 
existing  Sedro  Woolley  Meter  Station 
consists  of  an  eight-inch  tap  on 
Northwest's  26-inch  mainline  and  a  four- 
inch  tap  of  Northwest's  30-inch  mainline 
loop,  an  eight-inch  turbine  meter  and  a 
ten-inch  orifice  meter  run,  a  monitor 
regulation  run  consisting  of  four-inch 
regulators,  and  appurtenances.  The 
exisUng  Sedro  Woolly  Meter  StaUon  has 
a  maximum  design  delivery  capacity  of 
approximately  338,000  therms  per  day. 

Northwest  ftirther  states  that  Cascade 
is  Northwest's  only  customer  for  firm 
service  at  the  Sedro  Woolley  Meter 
Station  and  that  Northwest  has  an 
existing  firm  obligation  to  deliver  up  to 
267,315  therms  per  day  to  Cascade  at  the 
Sedro  Woolley  Station,  under  sales, 
transportation  and  storage  agreements. 
In  addition  to  the  firm  service  to 
Cascade,  the  station  is  used  for 


interruptible  transportation  service  to 
Cascade  and  others,  including  Texaco. 
Cascade  has  requested  Northwest  to 
provide  additional  delivery  capacity  at 
the  Sedro  Woolley  delivery  point  to 
facilitate  the  transportation  of 
additional  gas  which  will  be  requested 
by  Texaco  and  other  shippers  to  serve 
the  new  March  Point  Cogeneration 
facility  being  constructed  and  other  new 
requirements.  The  March  Point 
Cogeneration  facility  is  a  new  140 
megawatt  cogeneration  facility  at 
Texaco's  Puget  Sound  refinery  in 
Anacortes,  Washington,  downstream  of 
the  Sedro  Woolley  delivery  meter 
served  by  Cascade  which  will  require  up 
to  330.000  therms  per  day. 

Northwest  states  that  under  its 
proposal  it  will  remove  the  existing  four- 
inch  monitor  regulation  run  (consisting 
of  four-inch  regulators),  the  ten-inch 
orifice  meter,  and  associated 
appurtenances  and  will  replace  those 
facilities  with  a  six-inch  monitor 
regulation  run  (consisting  of  four  six- 
inch  regulators),  a  twelve-inch  turbine 
meter,  and  associated  appurtenances. 
The  existing  eight-inch  turbine  meter 
will  remain  in  place.  The  upgraded 
Sedro  Woolley  Meter  Station  will  have 
a  design  capacity  of  approximately 
1,004.000  therms  per  day  and  the  total 
estimated  cost  of  the  upgrading  the 


Sedro  Woolley  Meter  Station 
approximately  $493,290.  North 
further  states  that  pursuant  to 
facilities  reimbursement  provi 
Northwest's  Rate  Schedule  Fl 
Northwest  will  install  and  paj 
upgraded  Sedro  Woolley  facil 
the  estimated  revenues  associ 
the  incremental  load  projectei 
from  service  to  the  new  Marcl 
Cogeneration  facility  exceeds 
of-service  for  the  meter  upgra 
Comment  date:  September ! 
accordance  with  Standard  Pa: 
at  the  end  of  this  notice. 

5.  Northwest  Pipeline  Corporc 

(Docket  No.  CP91-2455-0001 

Take  notice  that  on  July  11. 
Northwest  Pipeline  Corporatii 
(Northwest),  295  Chipeta  Waj 
City.  Utah  84158-0900,  filed  iri 
No.  CP91-2455r000  an  applicfi 
pursuant  to  section  7(b)  of  the 
Gas  Act  for  permission  and  a{ 
abandon  an  interruptible  gath 
transportation  service  for  Sou 
Gas  Corporation  (Southwest], 
more  fully  set  forth  in  the  app 
which  is  on  file  with  the  Comi 
and  open  to  public  inspection 
Northwest  states  that  it  is  r 
approval  to  abandon  the  intei 
gathering  and  transportation  1 
provided  for  Southwest  pursu 


Docket  No.  (date  filed) 


CP91-2471-000 
(7-15-91) 


CP91 -2475-000 
(7-15-91) 


'  Tennessee's  quantities  are  in  dc 


7.  Algonquin  Gas  Transmissic 
Company 

(Docket  No.  CP8&-«61-005] 

Take  notice  that  on  July  10. 
Algonquin  Gas  Transmission 
(Algonquin).  1284  Soldiers  Fie 
Boston,  Massachusetts  02135, 
amendment  in  Docket  No.  CP 
to  a  pending  amendment  in  si 


144  /  Friday.  July  26,  1991  /  Notices 


fully  set  forth  in  the 
e  on  file  with  the 
d  open  to  public 

pplicable  to  each 
luding  the  identity  of  the 
3  of  transportation 
ropriate  transportation 
le  peak  day,  average  day 
mes,  and  the  initiation 

e  requests  are  not 


service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  Appendix  A.  Applicants' 
addresses  and  transportation  blanket 
certificates  are  shov^rn  in  the  attached 
appendix.  B. 

Comment  date:  September  3. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


eceipt  points  ' 


Delivery  points 


JS.. 


^.. 


OTX.  LA.  TX,  AU 


AZ.. 


CO. 


U. 


LA,  TX,  AL.  MS.  WV. 
PA. 


Contract  date,  rata 

schedule,  service 

type 


5-24-91.  T-1, 
Intemiptibie. 

3-1-91,  TH, 
Interruptible. 

4-27-a7,  IT, 
Interruptible. 

4-30-S8,  IT, 
Interruptible. 


Related  docket, 
start  up  date 


ST91-9032 
6-1-91 

ST91-9391 
6-10-91 

ST91-9387 
6-28-91 

ST91-9406 
7-1-91 


oth  Northwest  and  the 
i^ascade  Natural  Gas 
icade),  to  accommodate 
tional  transportation 
),  Inc.  (Texaco)  and 
erved  by  Cascade,  all  a 
th  in  the  request  which 
'  Commission  and  open 
on. 

Bs  that  the  Sedro 
Nation  is  located  in 
ashington.  at  milepost 
vest's  mainline.  The 
oolley  Meter  Station 
ht-inch  tap  on 
ch  mainline  and  a  four- 
vest's  30-inch  mainline 
ti  turbine  meter  and  a 
eter  run,  a  monitor 
isisting  of  four-inch 
ipurtenances.  The 
Jolly  Meter  Station  has 
n  delivery  capacity  of 
3,000  therms  per  day. 
er  states  that  Cascade 
y  customer  for  firm 
ro  Woolley  Meter 
forthwest  has  an 
ation  to  deliver  up  to 
■  day  to  Cascade  at  the 
ition,  under  sales, 
1  storage  agreements. 
Rrm  service  to 
jn  is  used  for 


interruptible  transportation  service  to 
Cascade  and  others,  including  Texaco. 
Cascade  has  requested  Northwest  to 
provide  additional  delivery  capacity  at 
the  Sedro  Woolley  delivery  point  to 
facilitate  the  transportation  of 
additional  gas  which  will  be  requested 
by  Texaco  and  other  shippers  to  serve 
the  new  March  Point  Cogeneration 
facility  being  constructed  and  other  new 
requirements.  The  March  Point 
Cogeneration  facility  is  a  new  140 
megawatt  cogeneration  facility  at 
Texaco's  Puget  Sound  refinery  in 
Anacortea,  Washington,  downstream  of 
the  Sedro  Woolley  delivery  meter 
served  by  Cascade  which  will  require  up 
to  330.000  therms  per  day. 

Northwest  states  that  under  its 
proposal  it  will  remove  the  existing  four- 
inch  monitor  regulation  run  (consisting 
of  four-inch  regulators),  the  ten-inch 
orifice  meter,  and  associated 
appurtenances  and  will  replace  those 
facilities  with  a  six-inch  monitor 
regulation  run  (consisting  of  four  six- 
inch  regulators),  a  twelve-inch  turbine 
meter,  and  associated  appurtenances. 
The  existing  eight-inch  turbine  meter 
will  remain  in  place.  The  upgraded 
Sedro  Woolley  Meter  Station  will  have 
a  design  capacity  of  approximately 
1.004,000  therms  per  day  and  the  total 
estimated  cost  of  the  upgrading  the 
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Sedro  Woolley  Meter  Station  is 
approximately  $493,290.  Northwest 
further  states  that  pursuant  to  the 
facilities  reimbursement  provisions  of 
Northwest's  Rate  Schedule  FT-l 
Northwest  will  install  and  pay  for  the 
upgraded  Sedro  Woolley  facilities,  since 
the  estimated  revenues  associated  with 
the  incremental  load  projected  to  result 
from  service  to  the  new  March  Point 
Cogeneration  facility  exceeds  the  cost- 
of-service  for  the  meter  upgrade. 

Comment  date:  September  3. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Northwest  Pipeline  Corporation 

(Docket  No.  CP91-2455-000] 

Take  notice  that  on  July  11, 1991, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158-0900,  filed  in  Docket 
No.  CP91-245Sr000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  an  interruptible  gathering  and 
transportation  service  for  Southwest 
Gas  Corporation  (Southwest],  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  states  that  it  is  requesting 
approval  to  abandon  the  interruptible 
gathering  and  transportation  service  it 
provided  for  Southwest  pursuant  to 


Northwest's  Rate  Schedule  X-49  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  2 
and  a  certificate  issued  in  Docket  No. 
CP78-380,  as  amended.  Northwest 
indicates  that  no  service  has  been 
provided  under  Rate  Schedule  X-49 
since  1985.  Northwest  states  that  by 
letter  dated  May  28. 1991,  it  notified 
Southwest  that  pursuant  to  the  terms  of 
the  gathering  and  transportation 
agreement  that  it  was  reducing  the 
delivery  volumes  under  the  agreement  to 
zero  for  priority  purposes,  and 
effectively  terminating  its  contractual 
obligation  to  make  deliveries  for 
Southwest  under  Rate  Schedule  X-49. 

Northwest  indicates  that  in  the  May 
28, 1991.  letter,  it  has  offered  Southwest 
replacement  non-jurisdictional  gathering 
contracts  and  blanket  transportation 
contracts  at  the  same  previous 
maximum  contract  volumes.  Northwest 
also  states  that  it  does  not  propose  the 
abandonment  of  any  facilities  with  this 
proposal. 

Comment  date:  August  8, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

6.  K  N  Energy,  Inc.,  et  aL 

[Docket  No9.  CP91-2470-000,  CP91-2471-000, 
CP91-2472-000,  CP91-2473-000,  CP91-2475- 
000] 

Take  notice  that  on  July  15, 1991,  K  N 
Energy.  Inc.,  P.O.  Box  281304,  Lakewood. 


CO  80228-9304,  and  Tennessee  Gas 
Pipelne  Company,  P.O.  Box  2511, 
Houston.  Texas  77252.  (Applicants]  filed 
in  the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §5  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP89-1043-000  and  Docket  No.  CP87- 
115-000,  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  3. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed) 


CP91 -2470-000 
(7-15-91) 

CP91-2471-000 
(7-15-91) 

CP91 -2472-000 
(7-15-91) 

eP91 -2473-000 
(7-15-91) 

CP9 1-2475-000 
(7-15-91) 


Shipper  name  (type) 


GPC  Marketing 
Company  (Marketer). 

John  Brown  E&C,  Inc. 
(Shipper). 

Hiland  Partners 
(Shipper). 

Exxon  Corporation 
(Producer). 

Kerr-McGee 
CorporatKin 
(Producer). 


Peak  day, 
average  day 
annual  Mcf 


6,000 

6,000 

2.190,000 

8,000 

8,000 

2,920,000 

5,000 

5.000 

1.825.000 

55,000 

50,959 

18,600.000 

380,000 

380,000 

>  138,700,000 


Receipt  points 


CO,  KS,  NB,  WY 
CO,  KS,  NB,  WY 

WY 

CO,  KS,  NB.  WY 


0«  LA,  On  LA.  0«  TX, 
MS. 


Delivery  points 


CO,  KS.WY 

WY 

WY 

CO,  KS  and  WY 


PA,  AL.  MS,  LA,  TX. 
WV,  TN,  OH.  KN, 
NY,  NJ. 


Contract  date,  rate 

schedule,  servce 
type 


5-24-91.  iT-1,  rr- 

2,  IT-3, 
Intem4>tible. 
5-1-91.  IT-1,  IT-2, 
IT-3,  Interruptible. 

5-31-91,  IT-1.  IT- 

2,  IT-3. 

Interruptit>le. 
5-8-91,  IT-1,  IT-2, 

IT-3,  Interruptible. 

3-24-68,  as 

amended,  IT. 
Interruptible. 


Related  docket, 
start  up  date 


ST91-9206-000 
6-1-91 

ST91-921 1-000 
6-1-91 

ST91 -9209-000 
6-1-91 

ST91 -9382-000 
5-31-91 

ST91-9418-000 
7-1-91 


■  Tennessee's  quantities  are  in  dekatherms. 

7.  Algonquin  Gas  Transmission 
Company 

[Docket  No.  CP8*-€61-005] 

Take  notice  that  on  July  10, 1991, 
Algonquin  Gas  Transmission  Company 
(Algonquin),  1284  Soldiers  Field  Road, 
Boston.  Massachusetts  02135,  filed  an 
amendment  in  Docket  No.  CP89-661-005 
to  a  pending  amendment  in  said  docket 


for  a  certificate  of  public  convenience 
and  necessity  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
perform  new  transportation  services,  to 
transfer  into  this  filing  facilities 
necessary  to  perform  the  subject 
transportation  that  have  been  previously 
certificated  by  the  Commission  in  other 
Algonquin  filings,  and  to  construct  and 
operate  facilities  necessary  to  perform 


the  subject  transportation,  all  as  more 
fully  set  forth  in  the  amendment  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Algonquin  seeks 
authorization  to  provide  firm 
transportation  service  of  up  to  13,828 
MMBtu  per  day  on  behalf  of  Dartmouth 
Power  Associates  (Dartmouth)  and  up  to 
3,948  MMBtu  per  day  on  behalf  of 
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Colonial  Gas  Company  (Colonial).  In 
order  to  effectuate  this  transportation 
service,  Algonquin  intends  to  construct 
and  operate,  at  an  estimated  cost  of  $6.8 
million,  the  following  facilities: 

(1)  An  additional  2.5  miles  of  12-inch 
pipeline  loop  on  Algonquin's  E-1  system 
from  the  Browning  Road  Meter  Station 
in  Norwich.  Cormecticut  to  the  Salem 
Turnpike  Meter  Station  in  Norwich. 
Connecticut.* 

(2)  An  additional  1.5  miles  of  20-inch 
pipeline  loop  on  Algonquin's  G-8  system 
from  Plymouth,  Massachusetts  to  the 
Bourne  Meter  Station  in  the  towns  of 
Plymouth  and  Bourne,  Massachusetts.* 

(3)  A  meter  station  on  Algonquin's  G- 
3  system  at  Dartmouth.  Massachusetts. 

The  estimated  cost  of  the  facilities  is 
$6.8  million.  Algonquin  expects  to 
finance  these  facilities  in  a  manner 
similar  to  its  current  capitahzation 
structure  as  filed  in  Docket  No.  RP90- 
22-000  Pebt.  49.18%:  Equity,  50.82%), 
subject  to  change  to  reflect  the  most 
advantageous  market  conditions 
available  at  the  time  the  financing  is 
actually  undertaken. 

Algonquin  intends  to  perform  the 
instant  transportation  service  pursuant 
to  Rate  Schedule  AFT-2  which  is 
pending  in  Docket  No.  CP89-661-004. 
Rate  Schedule  AFT-2  is  designed  to 
recover  the  cost  of  service  associated 
with  the  incremental  facilities  required 


*  These  item*,  when  combined  with  adjoining 
pipeline  looping  that  has  been  moved  to  Docket  No. 
CP89-fi61-004,  total  the  mileage  that  has  already 
been  approved  in  Phase  in  of  the  Niagara  Import 
Point  Projecu.  Tennessee  Gas  Pipeline  Company.  52 
FERC 1  61,257. 


to  render  the  proposed  service  through  a 
one-part  demand  charge. 

Comment  date:  August  8. 1991.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

8.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP91-2465-000] 

Take  notice  that  on  July  12, 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CP91-2465-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
reassign  volumes  at  the  Elwood  delivery 
point  on  Indiana  Gas  Company's  sales 
agreement  dated  October  26. 1990.  under 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP83-a3-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Panhandle  states  that  it  inadvertently 
omitted  this  request  from  the  application 
filed  in  Docket  No.  CP91-595-000. 
Panhandle  further  states  that  no 
increase  in  volumes  is  proposed  and 
that  at  no  time  shall  the  aggregate 
volumes  delivered  on  a  single  day  to  all 
the  delivery  points  in  Article  3  of  the 
sales  agreement  exceed  240,030  Mcf. 

Comment  date:  September  3. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


9.  Columbia  Gulf  Transmission 
Company  and  Transcontinental  Gas 
Pipe  Line  Corporation 

[Docket  Na  CP91-2467-000,  CP91-2469- 
0001 

Take  notice  that  Columbia  Gulf 
Transmission  Company,  3805  West 
Alabama,  Houston.  Texas  77027.  and 
Transcontinental  Gas  Pipe  Line 
Corporation,  P.O.  Box  1396.  Houston. 
Texas  77251.  (Applicants)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP86-23*-000  and  Docket  No.  CPSa- 
328-000,  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  3. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


•  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed) 


0991-2467-000 
(7-12-91) 

CP91-2469-^XX) 
(7-12-91) 


Shipper  rame  (type) 


Enron  Gas  Marketing. 
Inc.  (Marketer). 

Citizens  Gas  Supply 
Corporation 
(Marketer). 


Peak  day. 
average  day, 
annual  MMbtu 


20,000 

16.000 

7,300,000 

100,000 

50,000 

18.250,000 


Receipt  points  ' 


OLA.  LA. 


Various.. 


Delivery  points 


LA.. 


Various.. 


'  Offshore  Lousana  and  oifshore  Texas  are  shown  as  OLA  and  OTX 


Contract  date,  rate 

schedule,  service 

type 


FTS-2,  Firm 

IT.  Interruptible . 


Related  docket 
start  up  date 


ST91-2294 
6-13-91 

ST9 1-8697 
9-21-90 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  pretest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  rules  of  Practice  and 


Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Regulatory  Commission  by  Sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 


ruling  if  no  motion  to  interve 
within  the  time  required  hen 
Commission  on  its  own  revij 
matter  finds  that  a  grant  of  t 
certificate  is  required  by  the 
convenience  and  necessity.  1 
for  leave  to  intervene  is  time 
the  Commission  on  its  own  i 
believes  that  a  formal  hearir 
required,  further  notice  of  su 
will  be  duly  given. 

Under  the  procedure  herei 
for,  unless  otherwise  advisei 
unnecessary  for  the  applicar 
or  be  represented  at  the  hea: 

G.  Any  person  or  the  Com 
staff  may,  within  45  days  aft 
issuance  of  the  instant  notic 
Commission,  file  pursuant  tc 
the  Commission's  Procedura 
CFR  385.214)  a  motion  to  inti 
notice  of  intervention  and  pi 
§  157.205  of  the  Regulations 
Natural  Gas  Act  (18  CFR  15/ 
protest  to  the  request.  If  no  \ 
filed  within  the  time  allowei 
the  proposed  activity  shall  b 
be  authorized  effective  the  C 
time  allowed  for  filing  a  pro! 


Docket  No.  (dote  filed) 


CP91 -2496-000 
(7-17-91) 

CP91 -2497-000 
(7-17-91) 

CP91 -2498-000 
(7-17-91) 

CP91-249&-000 
(7-17-91) 

CP91 -2500-000 
(7-17-91) 

CP91-25C1-O00 
(7-17-91) 


■  Oifshore  Louisana  and  otfshor 

2.  Northwest  Pipeline  Corpo 

[Docket  No.'s  CP91 -2484-000,  C 
CP91-248d-000,  CP81-2487-000] 

Take  notice  that  Applican 
respective  dockets  prior  not 
pursuant  to  §§  157.205  and  2 
Commission's  Regulations  u 
Natural  Gas  Act  for  authori: 
transport  natural  gas  on  beh 
various  shippers  under  their 
certificate  pursuant  to  sectic 
Natural  Gas  Act,  all  as  more 
forth  in  the  requests  that  an 
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posed  service  through  a 
charge. 

•  August  8. 1991,  in 
the  first  subparagraph 
graph  F  at  the  end  of 


tern  Pipe  Line 


465-000] 

t  on  July  12, 1991. 
n  Pipe  Line  Company 
Box  1642.  Houston, 
.  filed  in  Docket  No. 
"equest  pursuant  to 
jmmission's 
■  the  Nafural  Gas  Act 
or  authorization  to 
at  the  Elwood  delivery 
Jas  Company's  sales 
Dctober  26. 1990.  under 
;et  certificate  issued  in 
J3-000  pursuant  to 
itural  Gas  Act,  all  as 

I  in  the  request  which 
Commission  and  open 
n. 

B  that  it  inadvertently 
3t  from  the  application 
CP91-595-000. 
states  that  no 
8  is  proposed  and 

II  the  aggregate 

on  a  single  day  to  all 
in  Article  3  of  the 
ceed  240,030  Mcf. 
leptember  3, 1991,  in 
tandard  Paragraph  G 
otice. 


9.  Columbia  Gulf  Transmission 
Company  and  Transcontinental  Gas 
Pipe  Line  Corporation 

[Docket  Na  CP91-2467-000,  CP91-2469- 
000] 

Take  notice  that  Columbia  Gulf 
Transmission  Company,  3805  West 
Alabama,  Houston,  Texas  77027,  and 
Transcontinental  Gas  Pipe  Line 
Corporation,  P.O.  Box  1396,  Houston, 
Texas  77251,  (Applicants)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP86-23*-000  and  Docket  No.  CP8&- 
328-000.  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  3. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


•  These  prior  notice  reque«U  are  not 
consolidated 


ipt  points' 


Delivery  points 


LA.. 


Various.. 


Contract  date,  rate 

sctiadute,  service 

type 


FTS-2,Firm 

IT,  lntenuplA)le. 


Reiated  docket 
start  up  data 


ST91-2294 
6-13-91 

ST91-8$97 
9-21-90 


385.211  and  385.214] 
I  imder  the  Natural 
7.10).  All  protests 
lission  will  be 
determining  the 
0  be  taken  but  will 
le  protestants 
;ding.  Any  person 
!  party  to  a 
•ticipate  as  a  party  in 
must  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Regulatory  Commission  by  Sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 


ruling  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdra\vn 

within  30  days  after  the  time  allowed  for 

filing  a  protest,  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act 

Lois  D.  CasbeD, 

Secretary. 

[FR  Doc.  91-17740  Filed  7-25-81;  8:45  amj 

BILLINO  CODE  (717-01-11 

(Docket  No*.  CP-91-24«e-000,  et  aL] 

Trunkline  Gat  Co.,  et  al.;  Natural  Gas 
Certtficata  Filings 

July  19, 1991. 

"Take  notice  that  the  following  filing 
have  been  made  with  the  Commission: 

1.  Trunkline  Gas  Company 

(Docket  No.'s  CP91 -2496-000.  CP91-2497-«)a 
CP91-249ft-000,  CP91-2499-000.  CP91-2S0O- 
000.  CP91-2501-0001 

Take  notice  that  on  July  17. 1991, 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642.  Houston.  Texas  77251- 
1842.  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 


to  S(  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-586-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Trunkline  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  3. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  request*  are  not 
coBsolidated 


Docl«et  No.  (date  filed) 


CP91 -2496-000 
(7-17-91) 

CP91 -2497-000 
(7-17-91) 

CP91 -2498-000 
(7-17-91) 

CP91 -2495-000 
(7-17-91) 

CP91 -2500-000 
(7-17-91) 

CP91-25C1-O00 
(7-17-91) 


S^Mpper  narie  (typo) 


Exxon  Corporation 
(prodijcor). 

Polaris  Corporation 
.  (inarketer) 

Exxon  Corporation 
(producer). 

Panhandle  Trading 
Company  (mantdter). 

Panhandle  Trading 
Company  (marketei). 

Vesta  Energy  Company 
(martcater). 


Peak  day, 
average  day, 
annual  Mcf 


50,000 

50,000 

18.250.000 

50,000 

50,000 

18.250.000 

25.000 

25,000 

8,125.000 

15,000 

15.000 

5,475.000 

5.0C0 

5,000 

1,825.000 

5,000 

5,000 

1,825,000 


Receipt  ■  poinia 


OLA. 


TX  11,  LA.  TN.  OLA. 
OTX 

OLA,  lU  U^,  TN,  TX. 
OLA,  OTX. 

TX,  lU  LA,  TN,  OLA, 
OTX 

TX,  IL,  LA,  TN.  OLA, 
OTX 

LA,  IL.  TN,  TX,  OLA. 
OTX 


Delivery  points 


Contract  date,  rate 

sct>edu-*e.  service 

type 


Apr.  22, 1991.  FT. 

VnafTupODia. 

May  30.  1991,  PT, 
ManruptMe. 

Apr.  15.  1991.  PT, 
IfilafTuptibie. 

May  24,  1991,  PT, 
intemiptt)la. 

May  24.  1981.  PT, 
Interruptibta. 

May  17,  1991,  PT, 
Intarrupflble. 


Related  dockal, 
start  upi 


ST91 -9242-000 

6-01-91 

ST91-912(MX)0 
6-01-91 

ST91-9243-000 
6-01-91 

ST91 -81 19-000 
6-01-91 

ST91-91 18-000 
6-01-91 

ST91-91 16-000 
6-01-91 


'  Otfshore  Louisana  and  offshore  Texa<;  are  shown  as  OLA  and  OTX 


2.  Northwest  Pipeline  Corporation 

[Docket  No.'s  CP91 -2484-000,  CP91-2485-000, 
CP91-248d-000,  CP91-2487-000J 

Take  notice  that  Applicant  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  §  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  their  blanket 
certificate  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 


the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 


Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicant  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  September  3, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Applicant:  Northwest  Pipeline 
Corporation.  295  Chipeta  Way.  Salt  Lake 
City.  UT  84108. 


'  These  prior  notice  requests  are  not 

consolidated. 
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Blanket  Certificate  Issued  in  Docket 
No.:  CP86-578-000. 


Docket  No.  (date  fUed) 


CP91 -2484-000 
(07-16-91) 

CP91 -2485-000 
(07-16-91) 

CP91 -2486-000 
(07-16-91) 

CP91 -2487-000 
(07-16-91) 


Shipper  name  (type 
shipper) 


Southwest  Gas  Corp.— 
Northern  California 
(LDC). 

OP  National  Corp. 
(UXi). 

Sierra  Pacific  Power 
Co.  (UX). 

Southwest  Gas  Corp  — 
Northern  Nevada 
(UX). 


Peak  day.  avg, 
annual 


7,668 

2.368 

864.461 

11.373 

4.959 

1,810,000 

61,696 

26,427 

9.645.683 

42,826 

17.564 

6,410,946 


Points  of 


Receipt 


CO.  WY,  WA .. 
CO.  WY.  WA.. 
CO.  WY,  WA ... 
CO,  WY,  WA... 


'  Quantities  are  shown  in  MMBtu  unless  othemvise  indicated 
'  If  an  ST  docket  is  shown.  120-day  transportation  service  w 


Delivery 


Start  up  date,  rate 
schedule 


ID. 
ID.. 
ID.. 
ID.. 


06-01-91.  TF-1. 
06-01-91.  TF-1.. 
08-01-91,  TF-1.. 
06-01-91,  TF-1.. 


Related  dockets  ' 


ST91-9342-000 
ST91-9341-000 
ST91-9339-000 
ST91 -9340-000 


120-day  transportation  service  was  reported  in  H. 


3.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  Nos.  CP91-2434-000,  CP91-2435-000, 
CP91-2436-000,  CP91-2437-^)00,  CP91-243ft- 
000,  CP91-2439-000] 

Take  notice  that  on  July  10. 1991, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard.  Illinois  60148.  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 


authoriztion  to  transport  natural  gas  on 
behalf  of  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


•  The«e  prior  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Natural  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  3. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No  (date  filed) 


CP91 -2434-000 
(7-10-91) 

CP91-2435-000 
(7-10-91) 

CP9 1-2436-000 
(7-10-91) 

CP91 -2437-000 
(7-10-91) 

CP91 -2438-000 
(7-10-91) 

CP91 -2439-000 
(7-10-91) 


Shipper  name  (type) 


Ptvtoro  Energy,  Inc. 
(Marketer). 

Hadsoo  Gas  Systems, 
Inc.  (Marketer). 

Industrial  Energy 
Applications,  Inc. 
(Marketerl 

Tenaska  Marketing 
Ventures  (Marketer). 

Owens-ininois  Glass 
Container.  Inc. 
(Marketer) 

Green  Valley  Chemk^al 
Corporation  (End- 
User). 


Peak  day. 
average  day, 
annual  MMBtu 


4.  Trunkllne  Gas  Company;  Northern 
Natural  Gas  Company 

(Docket  No's.  CP91-25O2-00a  CP91-2503-000 
CP91-2504-000,  CP91-2505-000,  CP91-250&- 
000] 

Take  notice  that  on  July  17, 1991. 
Trunkline  Gas  Company.  P.O.  Box  164Z 
Houston,  Texas  77251-1642.  and 
Northern  Natural  Gas  Company.  1400 
Smith  Street  P.O.  Box  118&  Houston. 
Texas  77251-1188.  (Applicants)  filed  in 


50.000 

30.000 

10.950,000 

100,000 

50,000 

18.250.000 

20,000 

60,000 

21,900.000 

5,000 

2.500 

912,500 

1,000 

1,000 

365,000 

3,800 

3,800 

1.387.000 


Receipt  pointa 


Various 


Various.. 


Deliveiy  points 


Various.. 


Various.. 


Various. 


Various.. 


Offshore  LA  4  TX.  LA. 
TX.  OK.  IL.  CO. 

Offshore  LA  «  TX,  LA. 

TX,  OK,  IL.  lA,  CO. 

NM. 
Offshore  LA  »  TX.  LA, 

TX.  OK.  IL.  lA.  CO, 

NM. 
Offshore  LA  »  TX.  LA, 

TX,  OK,  IL,  lA,  CO. 

NM. 
IL 

lA 


Contract  date,  rate 

schedule,  sennce 

type 


4-24-91,  rrs, 

Interoiptible. 

4-25-91,  ITS, 
Interruptible. 

4-4-91,  ITS. 
Intemiptible. 

4-22-91.  ITS, 
Interruptible. 

5-1-91.  FTS,  Firm.. 


11-12-90,  FTS. 
Firm. 


Related  docket, 
start  up  date 


ST9 1-8793-000 
5-1-91 

ST91 -8792-000 
5-1-91 

ST91 -884 1-000 
5-1-91 

ST91 -8840-000 
5-1-91 

ST91 -8860-000 
5-1-91 

ST91 -8723-000 
&-1-91 


the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §5  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP8ft-586-O00  and  Docket  No.  CP8ft- 
435-000.  respectively,  pursuant  to 
secUon  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  requests  that 


are  on  file  with  the  Commission  and 
open  to  public  inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 


*  These  prior  noHce  requests  are  not 
consolidated. 


service  dates  and  related  S 
numbers  of  the  l20-day  tra 
under  $  284.223  of  the  Com 


Docket  No.  (date  filed) 

Shippe 

CP91-2502-000 

Sun  Refl 

(7-17-81) 

mark* 

(End-«J 

CP91 -2503-000 

DishopF 

(7-17-91) 

Corpo 

(IntfM 

CP91 -2504-000 

TEX/CO 

(7-17-91) 

Marke 

(Mark! 

CP91-2505-000 

Maratho 

(7-17-91) 

(ProdL 

CP91 -2006-000 

Helmeric 

(7-17-91) 

cnerg 

(Prodi 

>  Offshore  Louisiana  and  of8^ 
*  Norttie<n's  quantities  are  In  li 


G.  Any  person  or  the  Co: 
stafT  may.  within  45  days  a 
issuance  of  the  instant  noti 
Commission,  file  pursuant 
the  Cominissicn's  procedui 
CI^R  385.214)  a  motion  to  ii 
notice  of  intervention  and 
§  157.205  of  the  Regulation 
Natural  Gas  Act  (18  CFR  1 
protest  to  the  request.  If  nc 
filed  within  the  time  allow 
the  proposed  activity  shall 
be  authorized  effective  the 
t'me  allowed  for  filing  a  pr 
protest  is  filed  and  not  wit 
within  30  days  after  the  tin 
filing  a  protest,  the  instant 
be  treated  as  an  applicatio 
authorization  pursuant  to : 
the  Natural  Gas  Act. 
Lois  D.  Coshell, 
Secretary. 

[FR  Doc.  91-17741  Filed  7-2&^ 
BiLLma  csoE  (Tir-oi-M 


Changs  of  Name  cr  Addn 


Parties  la  a  proceeding  ^ 
notify  the  Commission  anc 
of  a  change  of  name  or  ad( 
person  listed  on  an  official 
are  directed  to  provide  thii 
in  a  letter  which  is  separat 
pleading  which  is  being  fil 
Commission.  Under  18  CFl 
385.2010(c)(2),  such  notice 
served  on  all  parties  to  all 
dockets.  The  notification  o 
should  include  a  list  of  doc 
for  all  proceedings  whose 
be  corrected  to  reflect  this 
Providing  this  notice  by  se 
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Points  of 

Stan  up  date,  rate 
schedule 

Keipt 

DaVvery 

Related  dockets " 

VA 

ID „ 

ID „ 

06-01-91.  TF-1 

06-01-91,  TF-1 

06-01-91,  TF-1 

06-01-91,  TF-1.. 

ST91-9342-000 
ST91 -934 1-000 
ST91-9339-000 
ST91-9340-000 

VA „ 

VA 

^A 

ID 

ID 

port  natural  gas  on 
ider  its  blanket 
Docket  No.  CP8&- 
section  7  of  the 
as  more  fully  set 
that  are  on  file  with 
open  to  public 

able  to  each 

g  the  identity  of  the 

etts  are  not 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Natural  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  3, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


t  points 


Delivery  points 


Offshore  LA  4  TX.  LA. 
TX,  OK,  IL.  CO. 

Offshore  LA  «  TX.  LA. 

TX,  OK.  IL,  lA,  CO, 

NM. 
Offshore  LA  »  TX.  LA, 

TX.  OK.  IL.  lA.  CO, 

NM. 
Offshore  LA  4  TX,  LA, 

TX.  OK,  IL,  lA,  CO. 

NM. 
IL 


Contract  date,  rate 

schedule,  service 

type 


lA. 


4-24-91,  rrs, 

Interruptible. 

4-25-91,  ITS. 
Interruptible. 

4-4-91.  ITS, 
Interruptible. 

4-22-91,  ITS, 
Interruptibte. 

5-1-91.  FTS.  Firm.. 


11-12-90,  FTS, 
Firm. 


Related  docket, 
start  up  date 


ST9 I -8793-000 
5-1-91 

ST91 -8792-000 
5-1-91 

ST91 -884 1-000 
5-1-91 

ST91 -8840-000 
5-1-91 

ST91 -8860-000 
5-1-91 

ST91 -8723-000 
5-1-91 


dockets  prior 
int  to  §5  157.205 
nmission's 
Natural  Gas  Act 
ansport  natural 
ers  under  the 
}ued  in  Docket  No. 
:ket  No.  CP88- 
pursuant  to 
il  Gas  Act.  all  as 
the  requests  that 


are  on  file  with  the  Commission  and 
open  to  public  inspectioa* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 


*  These  prior  notice  requests  are  not 
consolidated. 
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service  dates  and  related  ST  docket 
numbers  of  the  l20-day  transactions 
under  $  264.223  of  the  Commission's 


Reg\iIations.  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 


Comment  date:  September  3, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 


CP91-2502-000 
(7-17-81) 

CP91 -2503-000 
(7-17-91) 

CP91 -2504-000 
(7-17-91) 

CP91 -2505-000 
(7-17-91) 

CP91-2M6-000 
(7-17-91^ 


Shipper  name  (type) 


Sun  Retlnrrg  and 

marketing  Company 

(End-iiser). 
Dishop  Pipeline 

Oxisorafion 

(Intrastate  Pipeline). 
TEX/CON  Gas 

Marketing  Company 

(Marketer). 
Marathon  Oil  Company 

(Producer). 

Helmerich  &  Payne 
energy  Services,  Inc. 
(Producer). 


Peak  day,  average  day. 
annual  Md 


30,000 

5,000 

10,950.000 - 

20.000 _... 

20.000 „. 

7.300.000 

50,000 „. 

50.000 

18,250,000 

4,000 „ 

4,000 

1,460  000 

30,000 

22,500 

10,950.000  ».-. 


Receipt  ■  polnti 


OLA,  OTX,  LA,  IL, 
TN.  TX 

OLA.  OTX,  TX,  IL, 
LA,  TN 

OLA,  OTX,  IN,  IL. 
LA.TN.TX 

OLA,  OTX.  IL,  LA, 
TN.TX 

Various 


Delivery  points 


IN 

OH 

IL ; 

Various.. 


Contract  data,  rate 

schedule,  service 
type 


6-20-89,  PT 
Interruptible. 

5-24-91,  PT 
Interruplibie. 

8-22-«1,PT. 

Intemiptibla. 

6-1-B1.  PT,  Firm 


6-12-91,  rr-i. 

Interruptible. 


Related  dockal 
star  up  date 


STB1 -91 26-000 

e-i-«i 

ST91-91 17-000 
6-1-91 

ST91 -91 76-000 
6-1-91 

ST91-9115-000 
6-1-91 

ST91-9471-000 
6-12-91 


'  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX. 
*  Nortfiein's  quantities  are  in  MMBtu. 


G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  procedural  Rules  (18 
CI\R  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
t>me  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
v.'ifhin  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Srcretary. 

[FR  Doc.  91-17741  Filed  7-25-91:  8:45  am) 
Btama  ccoe  ti^T-ci-u 


Changs  of  Name  cr  Address  Filings 

)uly  19,  :»fSl, 

Parties  lo  a  proceeding  who  want  to 
notify  the  Commission  and  other  parties 
cf  a  change  of  name  or  address  for  a 
person  listed  on  an  official  service  list 
are  directed  to  provide  this  notification 
in  a  letter  which  is  separate  from  any 
p'eading  which  is  being  filed  with  the 
Commission.  Under  18  CFR 
385.2010(c)(2),  such  notice  must  also  be 
served  on  all  parties  to  all  relevant 
dockets.  The  notification  of  the  change 
should  include  a  list  of  docket  numbers 
for  all  proceedings  whose  records  must 
be  corrected  to  reflect  this  change. 
Providing  this  notice  by  separate  letter 


and  providing  a  list  of  relevant  docket 
numbers  will  allow  the  Commission  to 
take  note  of  such  changes  promptly  and 
to  update  its  records  accordingly.  Only 
an  original  of  the  letter  and  one  copy 
will  be  required  for  filing.  The  copy  will 
be  returned  to  the  filer  to  confirm  the 
changes  were  made. 
Lois  D.  Cashell, 
Secretary: 

[FR  Doc.  91-17738  Filed  7-25-91;  8:45  am) 
BILLING  COOC  6717-01-«l 

[Docket  No.  PL91-2-000] 

Pipeline  Rates:  Gathering;  Interstate 
Natural  Gan  Pipeline  Rate  Design, 
Policy  Statement  With  Respect  to  the 
Recovery  of  Gathering  Costs 

Before  Commissioners:  Martin  L. 
Allday,  Chairman;  Charles  A.  Trabandt. 
Elizabeth  Anne  Moler,  Jerry  J.  Lcngdon 
and  Branko  Terzic. 

Issued  )uly  22, 1991. 

An  issue  concerning  the  recovery  of 
gathering  costs  has  arisen  in  several 
litigated  cases  currently  peiidiiig  before 
the  Commission.  In  particular,  the 
question  is  whether  the  Commission  will 
use  the  same  test  to  determine  the  cost 
of  service  and  rate  design  treatment 
applicable  to  gathering  facilities  as  it 
uses  to  determine  whether  the 
Commission  has  certificate  jurisdiction 
over  these  facilities.  In  this  policy 
statement  the  Commission  is  providing 
guidance  to  the  parties  on  the 
Commission's  current  view  as  to  the 
relationship  of  the  tests  used  to  make 
these  three  decisions. 


In  litigated  cases.'  the  parties' 
concern  with  the  categorization  of 
facilities  as  either  gathering  or 
transmission  is  a  result  of  the  four  step 
process  that  the  Commission  has 
traditionally  used  to  design  rates.  In  the 
first  step  ("functionalization"),  the 
pipeline's  costs  are  divided  between  its 
major  operations  or  functions,  such  as 
transmission,  production,  and  storage.  In 
the  second  step  ("classification"),  the 
costs  for  each  function  are  classified  as 
either  fixed  (that  do  not  vary  with  the 
volume  of  gas  moved)  or  variable,  and 
then  are  further  classified  as  demand  or 
commodity  costs,  depending  upon  the 
type  of  rate  design  method  used.  The 
taird  step  ("allocation")  is  to  apportion 
the  cost  of  service  between  the 
pipeline's  services  (jurisdictional  and 
nonjurisdictional)  and  among  its  classes 
of  customers  or  zones.  The  fourth  step 
("rate  design"),  involves  the 
determination  of  the  unit  rates  for  each 
service  provided  under  the  pipelines 
rate  schedules.  Since  the  Commission 
has  traditionally  allowed  pipelines  to 
recover  gathering  costs  only  in  the 
commodity  rate,  a  pipeline  had  to  show 
in  step  one  that  the  function  of  the 
facilities  in  question  was  transmission 
in  order  to  recovery  through  a  demand 


'    The  form  of  recovery  of  gathering  coHs  it  sn 
issue  In  the  initial  decisions  issued  in  Trunkline  Cas 
Company,  41  FERC  |  63,011  (1B87),  and  Northwest 
Pipeline  Corporation,  53  FERC  1 63.024  (1990).  This 
issued  also  arises  in  the  context  of  contested 
settlements  filed  by  Panhandle  Eastern  Pipe  Line 
Company  on  July  5. 199a  in  Docket  No.  RP07-103- 
000,  and  by  Williams  Natural  Cas  Company  on  July 
9. 1990.  In  Docket  No.  RP8O-183-aO0.  This  issue  also 
was  originally  present  in  the  Colorado  Interstate 
Gas  Company  (CIG)  proceeding  in  Docket  No. 
RPSO-ae-OOO.  iiowever.  CIG  has  recently  filed  a 
settlement  which  seeks  to  resolve  this  issue. 
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charge  any  of  tJie  costs  arising  from 
those  facilities. 

It  is  unnecessary  to  have  a  rate  policy 
concerning  gathering/production  area 
facilities  turn  on  jurisdictional 
considerations  since  under  sections  4 
and  5  of  the  Natural  Gas  Act  the 
Commission  has  jurisdiction  over  rates 
and  charges  "collected  by  any  natural- 
gas  company  in  connection  with  any 
transportation  or  sale  of  natural  gas, 
subject  to  the  jurisdiction  of  the 
Commission."  «  including  the  costs  of 
pipeline  facilities  that  might  be 
gathering  under  section  l{bj  of  the  Act. 
In  fact  aection  5(b)  specifically 
authorizes  the  Commission  to  ascertain 
the  cost  of  "the  production  or 
transportation  of  natural  gas  by  a 
natural-gas  company  in  cases  where  the 
Commission  has  no  authority  to 
establish  a  rate  governing  the 
transportation  or  sale  of  such  natural 
gas."  »  Thus,  designing  the  method  of 
cost  recoveiy  for  facilities  used  in 
connection  with  jurisdictional  service 
need  not  turn  on  whether  the  facilities 
are  gathering  or  transmission  under 
section  1(b)  of  the  Act  and  thus  subject 
to  certificate  and  abandonment 
requirements  of  section  7  of  the  Act.* 
For  these  reasons,  the  jurisdictional 
tests  set  out  in  Farmland  Industries. 
Inc.»  will  no  longer  control  the  rate 
treatment  for  a  pipeline's  gathering  or 
production  area  facilities.' 

However,  there  continues  to  be  a  need 
to  categorize  a  pipeline's  facilities  in  a 
rate  case  in  order  to  determine  the 
applicable  depreciation  rate  and  other 
elements  of  the  cost  of  service  for  a 
particular  facility  that  will  be  allowed  in 


•  IS  US.C.  n7<Ka)  (emphasii  added). 

•  15  US.C.  n7d(b). 

•  See  Northern  Nataiti  Cm  Company,  43  FERC 1 
61.473  (iseej.  reh 'q  denied,  44  FERC  1 61  Ja4  (19881 
affirwed.  929  f2d  1281  (8th  Cir.  1991).  petition  for  ' 
cert  filed  (fuly  2. 1991 )  (No.  91-14). 

•  23  FERC  1  njxa  (1963).  In  PannUnd,  the 
Commuwioo  heid  that,  for  purpowi  of  deterroining 
whether  a  particukr  facUity  is  exempt  from  the 
Commusioni  jurisdiction  under  section  1(b)  of  the 
Natural  Gas  Act,  the  uJtimate  test  of  how  a  facility 
should  be  classified  is  wtether  the  primary  function 
of  the  facility  u  transportation  or  gathering.  The 
ComiTussion  then  listed  five  factors  that  it  would 
consider  in  determining  the  primary  function  of  the 
faciWy:  (1)  The  diameter  and  length  of  the  facility; 
(2)  the  locatioa  of  compresaors  aod  processing 
pWtts:  (3)  the  exlenaioo  of  the  facility  beyotid  the 
cental  pouM  in  the  field:  (4)  the  location  of  wells 
along  aU  or  part  of  the  facility:  and  (5)  the 
geog.-aphical  configuratioB  of  the  system. 

'  The  CoBunisaion  will  no  longer  use  the 
FdrmliLid  tesu  for  rate  design  purpowss  as  those 
lesu  are  currently  structured.  In  the  context  of  the 

^^^  '^^"^^  ^  "'*  "^  '"  ^  Operating  Co.  v. 
FERCtn  FM  46  (5th  Cir.  1969).  the  Commiiion 
has  reformukled  those  tesU  as  applied  to  questions 
of  |un«lK«ioa  Amerada  Hess  Corporation,  el  oL  52 
FERCl6U8«(lfl90J. 


the  rates  for  jurisdictional  service.^  The 
Commission  will  functionalize  the 
facility  as  either  gathering  or 
transmission  as  it  has  always  done.*  For 
example,  since  the  expected  life  of  the 
reserves  attached  to  the  facility  is  the 
most  relevant  factor  for  determining  the 
depreciation  rate,  the  Commission  in  a 
rate  case  will  continue  to  functionalize 
the  facility  as  gathering  or  transmission 
by  examining  whether  it  serves  only  a 
localized  source  of  supply  or  a  broader 
regional  source  of  supply.  In 
funcHonalizing  the  facility  as  gathering 
or  transmission,  the  Commission  may 
also  consider  pattern  of  usage  and 
physical  factors  Incorporated  in  the 
modified  Farmland  jurisdictional  test 
such  as  size  and  configuration  of  the 
facilities,  although  the  conclusion  may 
not  be  the  same. 

The  Commission  hereby  gives  notice 
that  it  intends  to  apply  the  principle 
established  in  this  pohcy  statement  in 
future  proceedings  involving  the 
recovery  of  gathering  costs.  Thus,  in 
litigating  cases,  parties  should  not  aiyie 
whether  particular  facilities  are 
gathering  or  transmission  under 
modified  Farmland  on  the  assumption 
that  this  determination  will  control  the 
rate  b-eatment  accorded  those  facilities. 
Rather,  parties  should  consider  what 
rdte  treatinent  should  be  applied  to 
gathering  facilities  to  further  the 
objectives  of  the  Commission's  rate 
design  policies.  If  a  party  proposes  that 
the  costs  of  particular  gathering 
facilities  should  be  recovered  by  a 
method  different  than  the  historical  one. 
that  party  should  prepare  a  record  that 
shows  the  impact  of  the  proposed 
change  on  the  pipeline's  customers.* 
Any  person  that  wants  to  comment  on 
this  statement  of  policy  may  file  a 
request  for  rehearing  under  18  CFR 
385.713. 

By  the  Commission. 
Lois  D.  Cashell. 
Secretory. 
[FR  Doc.  91-17742  Filed  7-25-91;  6:45  am) 

BIUJNQ  COOE  (717-01-H 


'  The  depredation  expeose  is  the  maior  element 
of  the  cost  of  service  that  Is  affected  by  the 
functionalization  of  facilities  as  gathering  or 
transmission.  Other  eienents  of  the  cost  of  service 
that  are  affected  by  the  fanctionaJization  are  the 
allocation  of  adminislraave  and  general  costs,  and 
of  taxes  other  than  income  taxes,  between  gathering 
and  transmission. 

•  The  Uniform  System  of  Accounts  requires 
facilities  to  be  funclioaalized  as  either  "gathering' 
or  "transmission." 

•  See  Interstate  Natural  Gas  Pipeline  Rate  Design 
et  a!..  47  FERC  1 61.295  at  62,015  ( 


Office  of  Conservation  and 
Renewable  Energy 

[Case  No.  F-0331 

Energy  Conservation  Program  for 
Consumer  Products;  Application  for 
Interim  Waiver  and  Petition  for  Waiver 
of  Furnace  Test  Procedures  From 
Armstrong  Air  Conditioning,  Inc. 

agency:  Office  of  Conservation  and 
Renewable  Energy.  Department  of 
Energy. 

summary:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Armstrong  Air  Conditioning.  Inc. 
(Armsti-ong)  from  the  existing 
Department  of  Energy  (DOE)  test 
procedures  for  furnaces  regarding 
blower  time  delay  for  the  company's 
EGSG  gas  furnace. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Armstrong. 
Armstrong's  Petition  for  Waiver 
requests  DOE  to  grant  relief  from  the 
DOE  test  procedures  relating  to  the 
blower  time  delay  specification. 
Armstrong  seeks  to  test  using  a  blower 
delay  time  of  30  seconds  for  its  EG8G 
gas  furnace  instead  of  the  specified  1.5- 
minute  delay  between  burner  on-time 
and  blower  on-time.  DOE  is  soliciting 
comments,  data,  and  information 
respecting  the  Petition  for  Waiver. 
DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  August 
26, 1991. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Conservation  and 
Renewable  Energy.  Case  No.  F-033,  Mail 
Stop  CE-90.  room  6B-025.  Forrestal 
Building.  1000  Independence  Avenue 
SW..  Washington.  DC  20585.  (202)  586- 
3012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy.  Mail  Station  CE- 
43,  Forrestal  Building,  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  586-9127, 

Eugene  Margolis.  Esq.,  U.S.  Departinent 
of  Energy.  Office  of  General  Counsel, 
Mail  Station  GC-41.  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  The 

Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  estabHshed  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  94-163,  89  Stat. 
917.  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 


Public  Law  95-619,  92  Stat.  3 
National  Appliance  Energy 
Conservation  Act  of  1987  (N 
Public  Law  100-12,  and  the  I 
Appliance  Energy  Conserva 
Amendments  of  1988  (NAEC 
Public  100-357,  which  requir 
prescribe  standardized  test ; 
to  measure  the  energy  const 
certain  consumer  products,  i 
furnaces.  The  intent  of  the  tt 
procedures  is  to  provide  a  ci 
measure  of  energy  consump 
assist  the  consumer  in  maki 
purchasing  decisions.  These 
procedures  appear  at  10  CFI 
subpart  B. 

DOE  amended  the  prescri 
procedures  by  adding  10  CF 
September  26, 1980.  creating 
process.  45  FR  64108.  There* 
further  amended  the  eppliar 
procedure  waiver  process  tc 
Assistant  Secretary  for  Con 
and  Renewable  Energy  (Ase 
Secretary)  to  grant  an  Interi 
from  test  procedure  requirei 
manufacturers  that  have  pel 
for  a  waiver  of  such  prescril 
procedures.  51  FR  42823,  No 
1986. 

The  waiver  process  allow 
Assistant  Secretary  to  waiv 
temporarily  test  procedures 
particular  basic  model  whei 
shows  that  the  basic  model 
or  more  design  characteristi 
prevent  testing  according  to 
prescribed  test  procedures  c 
prescribed  test  procedures  i 
the  basic  model  in  a  mannei 
unrepresentative  of  its  true 
consumption  as  to  provide  i 
inaccurate  comparative  dati 
generally  remain  in  effect  ui 
procedure  amendments  bee 
effective,  resolving  the  prob 
the  subject  of  the  waiver. 

The  interim  waiver  provi« 
by  the  1986  amendment  alio 
Assistant  Secretary  to  grani 
Waiver  when  it  is  determim 
applicant  will  experience  e( 
hardship  if  the  Application 
Waiver  is  denied,  if  it  appei 
that  the  Petition  for  Waiver 
granted,  and/or  the  Assista 
determines  that  it  would  be 
public  policy  reasons  to  gra 
relief  pending  a  determinati 
Petition  for  Waiver.  An  Inte 
remains  in  effect  for  a  perio 
or  until  DOE  issues  its  detei 
the  Petition  for  Waiver,  whi 
sooner,  and  may  be  extendi 
additional  180  days,  if  necei 

On  December  14, 1990,  A 
filed  an  Application  for  an  1 
Waiver  regarding  blower  til 
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Office  of  Conservation  and 
Renewabte  Energy 

[Cas«  No.  F-033] 

Energy  Conservation  Program  for 
Consumer  Products;  Application  for 
Interim  Waiver  and  Petition  for  Waiver 
of  Furnace  Test  Procedures  From 
Armstrong  Air  Conditioning,  Inc. 

agency:  Office  of  Conservation  and 
Renewable  Energy.  Department  of 
Energy. 

summary:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Armstrong  Air  Conditioning.  Inc. 
(Armstrong)  from  the  existing 
Department  of  Energy  (DOE)  test 
procedures  for  furnaces  regarding 
blower  time  delay  for  the  company's 
EG8G  gas  furnace. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Armstrong. 
Armstrong's  Petition  for  Waiver 
requests  DOE  to  grant  relief  from  the 
DOE  test  procedures  relating  to  the 
blower  time  delay  specification. 
Armstrong  seeks  to  test  using  a  blower 
delay  time  of  30  seconds  for  its  EG8G 
gas  furnace  instead  of  the  specified  1.5- 
minute  delay  between  burner  on-time 
and  blower  on-time.  DOE  is  soliciting 
comments,  data,  and  information 
respecting  the  Petition  for  Waiver. 
DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  August 
26, 1991. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Conservation  and 
Renewable  Energy.  Case  No.  F-033.  Mail 
Stop  CE-90.  room  6B-025.  Forrestal 
Building.  1000  Independence  Avenue 
SW..  Washington.  DC  20585.  (202)  586- 
3012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
43,  Forrestal  Building,  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  586-9127. 

Eugene  Margolis,  Esq..  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Mail  Station  GC-41.  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington.  DC  20585.  (2021 
586-9507. 

SUPPLEMENTARY  INFORMATION:  The 

Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  estabHshed  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  94-163,  89  Stat. 
917.  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 


Public  Law  95-619.  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA). 
Public  Law  100-12.  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  100-357.  which  requires  DOE  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  including 
furnaces.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  the  consumer  in  making 
purchasing  decisions.  These  test 
procedures  appear  at  10  CFR  part  430. 
subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26. 1980.  creating  the  waiver 
process.  45  FR  64108.  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823.  November  26, 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  interim  waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  December  14, 1990,  Armstrong 
filed  an  Application  for  an  Interim 
Waiver  regarding  blower  time  delay. 


Armstrong's  Application  seeks  an 
Interim  Waiver  from  the  DOE  test 
provisions  that  require  a  1.5-minute  time 
delay  between  the  ignition  of  the  burner 
and  starting  of  the  circulating  air 
blower.  Instead.  Armstrong  requests 
that  allowance  to  test  using  a  30-second 
blower  time  delay  when  testing  its 
EG8G  gas  furnace.  Armstrong  states  that 
the  30-8econd  delay  is  indicative  of  how 
these  furnaces  actually  operate.  Such  a 
delay  results  in  an  energy  savings  of 
approximately  0.6  percent.  Since  current 
DOE  test  procedures  do  not  address  this 
variable  blower  time  delay,  Armstrong 
asks  that  the  Interim  Waiver  be  granted. 

Previous  waivers  for  this  type  of 
timed  blower  delay  control  have  been 
granted  by  DOE  to  Coleman  Company. 
50  FR  2710.  January  18. 1985;  Magic  Chef 
Company,  50  FR  41553,  October  11, 1985; 
Rheem  Manufacturing  Company,  53  FR 
48574.  December  1. 1988.  and  55  FR  3253. 
January  31. 1990;  Trane  Company.  54  FR 
19226.  May  4, 1989.  and  55  FR  41589. 
October  12, 1990;  DMO  Industries,  55  FR 
4004.  February  6. 1990;  Heil-Quaker 
Corporation.  65  FR  13184,  April  9, 1990: 
Carrier  Corporation.  55  FR  13182.  April 
9. 1990;  Amana  Refrigeration  Inc..  56  FR 
853.  January  9, 1991;  Armstrong  Air 
Conditioning.  Inc..  56  FR  10553,  March 
13, 1991;  and  Snyder  General 
Corporation,  56  FR  14511.  April  10, 1991. 
Thus,  it  appears  likely  that  the  Petition 
for  Waiver  will  be  granted  for  blower 
time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Armstrong  an  Interim  Waiver 
for  its  EG8G  series  of  gas  furnaces. 
Pursuant  to  paragraph  (e)  of  S  430.27  of 
the  Code  of  Federal  Regulations,  the 
following  letter  granting  the  Application 
for  Interim  Waiver  to  Armstrong  Air 
Conditioning  Inc..  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27.  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirely.  The 
petition  contains  no  confidential 
information.  DOE  sohcits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington.  DC.  July  22, 1991. 
|.  NQchael  Davis, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 
December  14, 1990 

United  States  Department  of  Energy,  1000 
Independence  Avenue.  SW.  Washington. 
D.C.  20585 


Gentlemen:  This  is  a  petition  for  waiver 
and  petition  for  interim  waiver  submitted 
pursuant  to  10  CFR  430.27,  Waiver  is 
requested  from  the  Furnace  test  procedure 
found  at  appendix  N  to  subpart  B  of  part  430. 

The  test  procedure  requires  a  1.5  ininute 
delay  between  burner  on  and  blower  on. 
Armstrong  is  requesting  authorization  to  use 
a  30  second  delay  instead  of  1.5  minutes. 
Armstrong  is  manufacturing  a  series  of 
induced  draft  ftimaces  which  include  the 
EG8G  Horizontal  Gas  furnaces  used  for 
residential  installations. 

Maximum  energy  efficiency  is  achieved  by 
fixed  timing  controls  installed  in  the  EG8G 
series  that  activate  the  circulating  air  blower 
30  seconds  after  the  burner  is  on. 

Under  the  appendix  N  procedures,  the  vent 
gas  temperature  climbs  at  a  faster  rate  than  it 
would  with  a  30  second  blower  on  time, 
allowing  energy  to  be  lost  out  the  vent 
system.  This  waste  of  energy  would  not  occur 
in  actual  operation.  If  this  petition  is  granted 
the  true  blower  on  time  delay  would  t>e  used 
in  the  calculations  Proposed  ASHRAE 
Standard  103-1968  paragraph  9.5.1.2.2 
specifically  advances  the  um  of  timed  blower 
operation. 

The  current  test  procedures  does  not  give 
Armstrong  credit  for  the  energy  savings 
which  average  approximately  .6  percentage 
points  on  our  A.F.U.E.  test  results. 

Current  prescribed  test  procedures  prohibit 
Armstrong  from  taking  credit  for  the  saved 
energy,  thus  providing  inaccurate 
comparative  data. 

Armstrong  has  been  granted  a  waiver 
permitting  the  20  second  blower  on  time  to  be 
used  in  efficiency  calculations  for  our  Ultra 
series  furnaces  (Case  Numbei^-014)  dated 
October  1965. 

Several  other  manufacturers  of  furnaces 
have  t>een  granted  a  waiver  to  permit 
calculations  based  on  timed  blower 
operation. 

Confidential  comparative  test  data  is 
available  to  you  upon  your  request 

Sincerely. 
ARMSTRONG  AIR  CONDITIONING  INC. 

Bruce  R.  Maike. 

Vice  President  Product  Engineering. 

JULY  22. 1991. 

Mr.  Bruce  R.  Maike 
Vice  President  Product  Engineering, 
Armstrong  Air-Conditioning.  Inc.,  421 
Monroe  Street,  Bellevue,  Ohio  44811 

Dear  Mr.  Maike:  This  is  in  response  to  your 
December  14. 1990,  AppHcation  for  Interim 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (DOE)  test  procedures 
for  furnaces  regarding  blower  time  delay  for 
the  Armstrong  Air  Conditioning  Inc. 
(Armstrong)  EG8G  gas  furnace. 

Previous  waivers  for  timed  blower  delay 
control  have  been  granted  by  DOE  to 
Coleman  Company,  50  F.R.  2710,  January  1& 
1985:  Magic  Chef  Company,  50  FR.  41553, 
October  11, 1985;  Rheem  Manufacturing 
Company,  53  ¥B..  48574,  Deceml>er  1, 1988. 
and  55  FR.  3253,  January  31, 1990;  Trane 
Company,  54  F.R.  19228,  May  4. 1989,  and  55 
F.R.  41589.  October  12. 1990;  DMO  Industries. 
55  FR.  4004.  February  6, 1990;  Hail-Quaker 
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Corporatioa  SS  FJL  13184,  April  9. 1990: 
Carrier  Corporatioa  55  FJL  13182.  April  a 
1990:  Amaaa  REfrigeration  Inc.  56  F.R.  853. 
January  9. 1991;  Annstrong  Air  CondiUoning 
Inc.  58  FJL  10553.  March  13. 1991;  and 
Snyder  General  Corporation.  56  F.R.  14511 
April  10. 1991. 

Armstrong's  Application  for  Interim 
Waiver  does  not  provide  sufficient 
information  to  evaluate  what  if  any 
economic  impact  or  competitive  disadvantage 
Armstrong  will  likely  experience  absent  a 
favorable  determination  on  its  application. 
However,  in  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has  been 
demonstrated,  based  upon  DOE  having 
agreed  a  waiver  for  a  similar  product  design, 
it  is  in  the  public  interest  to  have  similar 
products  tested  and  rated  for  energy 
consumption  on  the  comparable  basis. 

Therefore.  Armstrong's  Application  for  an 
Interim  Wavier  from  the  DOE  test  procedures 
for  its  EG8G  gas  furnace  regarding  blower 
time  delay  is  granted. 

Armstrong  shall  be  permitted  to  test  its  line 
of  EG8G  gas  furnace  on  the  basis  of  the  test 
procedures  specified  in  10  CFR  part  43a 
Subpart  B.  Appendix  N.  with  the  modification 
set  forth  below. 

(i)  Section  3.0  in  Appendix  N  is  deleted  and 
replaced  with  the  following  paragraph: 

3X>  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSl/ASHRAE  103-82  with  the 
exception  of  sections  a2i  9.3.1.  and  93.2, 
and  die  inclusion  of  the  followi^  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Centra]  Furnaces 
After  equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the  required 
measurements  performed,  turn  on  the  furnace 
and  measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above,  at  as 
and  2.5-minute8  after  the  main  bumer(s) 
comes  oa  After  the  burner  start-up.  delay  the 
blower  start-up  by  1.5-minutes  (t-),  unless:  (1) 
the  furnace  employs  a  single  motor  to  drive 
the  power  burner  and  the  indoor  air 
circulation  blower,  in  which  case  the  burner 
and  blower  shall  be  started  together  or  (2) 
the  furnace  is  designed  to  operate  using  an 
unvarying  delay  time  that  is  other  than  1.5- 
minutes.  in  which  case  the  fan  control  shall 
be  permitted  to  start  the  blower,  or  (3)  the 
delay  time  results  it  the  activation  of  a 
temperature  safety  device  which  shuts  off  the 
burner.  In  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the  latter 
case,  if  die  fan  control  is  adjustable,  set  it  to 
start  the  Uowrer  at  die  highest  temperature.  If 
the  fan  cootrol  is  permitted  to  start  the 
Wower.  measure  time  delay,  (t-).  using  a  stop 
watck  Record  the  njeasured  temperatures. 
During  the  heat-iip  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue  pipe 
with  ±  0.01  inch  of  water  gauge  of  the 
manufacturer's  recommended  on-period 
draft 

This  interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Wavier  may  be  revoked  or  modified 
at  any  lime  open  a  determinaHon  that  die 
factual  basis  anderiying  the  application  is 
correct 
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The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Wavier,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  160- 
day  period,  if  necessary. 

Sincerely. 
J.  Michael  Davis, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 

|FR  Doc.  91-17803  FUed  7-25-«l;  8:45  amj 

BIUJNQ  CODE  MSO-Ot-M 


Office  of  FossD  Energy 
[FE  Docfcat  No.  91-23-NQ] 

Puget  Sound  Power  &  Light  Co.;  Order 
Granting  Authorization  to  Import 
Canadian  Natural  Gas  and  Granting 
tntervention 

AOENCy:  OfTice  of  Fossil  Energy, 
Department  of  Energy. 
ACnON:  Notice  of  an  order  granting 
authorization  to  import  Canadian 
natural  gas  and  granting  intervention. 


SKUnUMY:  The  OfSce  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Puget  Sound  Power  &  Light  Company 
(Puget)  authorization  to  import  up  to  50 
Bcf  of  natural  gas  over  two-years 
beginning  with  the  date  of  first  import. 
A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056. 
Forresta!  Building.  U.S.  Department  of 
Energj',  lOOO  Independence  Avenue, 
SW.,  Washington.  DC  20585,  (202)  586- 
9478.  The  docket  room  is  open  between 
the  hours  of  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  DC,  July  22, 1991. 
Cfiffonl  P.  Tomaszewski. 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  91-17802  Filed  7-25-91;  8:45  am] 
nujNa  coK  Mso-»i-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRLS97f-1] 

Proposed  SettlenMnt;  "Top-Down" 
BACT  Utigation 

aqency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  proposed  settlement: 
request  for  public  comment. 


American  Paper  Inst.  v.  Reilly,  No.  90- 
1364  (D.C.  Cir.):  &nd  American  Paper 
Inst  V.  Reilly.  No.  89-1428  and 
consolidated  case  (D.C.  Cir.);  American 
Paper  Inst.  v.  ReiJiy,  No.  89-2030 
(D.D.C.).  (The  proposed  settlement  also 
addresses  an  administrative  petition 
filed  with  EPA  by  the  Utility  Air 
Regulatory  Group.)  These  cases 
involved  challenges  to  the  "top-dowm" 
process  for  determining  best  available 
control  technology  under  the  prevention 
of  significant  deterioration  provisions  of 
the  Clear  Air  Act.  42  U.S.C.  7475. 
For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement 
from  persons  who  were  not  named  as 
parties  to  the  litigation  in  question.  EPA 
or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  settlement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act. 

A  copy  of  the  settlement  has  been 
lodged  with  the  Clerks  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  and  the  United 
States  Distinct  Court  for  the  District  of 
Columbia.  Copies  of  the  settlement  are 
also  available  from  Jill  E.  Grant,  Air  and 
Radiation  Division  (LE-132A),  Office  of 
General  Counsel.  U.S.  Environmental 
Protection  Agency,  401  M  Stieet  SW., 
Washington,  DC  20460,  (202)  245-4149. 
Written  comments  should  be  sent  to  Jill 
E.  Grant  at  the  above  address  and  must 
be  submitted  on  or  before  August  26. 
1991. 

Dated:  July  15. 1991. 

E.  Donald  Elliott 

Assistant  Administrator  and  General 
Counsel. 

[FR  Doc.  91-17795  Filed  7-25-91;  8:45  am] 

BILUNOCODE  SCSa-SO-H 


summary:  In  accordance  with  section 
113(g)  of  the  Qean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 
settlement  of  the  following  cases: 


(ER-FRL-3978-6) 

Environmentai  Impact  Statements; 
Availability 

Responsible  Agency 

Office  of  Federal  Activities.  General 
Information,  (202)  382-5073  or  (202)  382- 
5075.  Availability  of  Environmental 
Impact  StatemenU  filed  July  15. 1991 
through  July  19. 1991  pursuant  to  40  CFR 
1506.9. 

EIS  No.  91023Z  Draft  EIS.  BLM.  CA 

Eagle  Mountain  Class  UI 
Nonhazardous  Solid  Waste  Landfill 
Project  and  Specific  Plan.  Federal  Land 


Exchange,  Right-of-Way  App 
section  404  permit,  Riverside 
CA.  Due:  September  24, 1991 
Marianne  Weticel.  (619)  323-' 

EIS  No.  910233,  Final  EIS.  FI 

FAP  302  (formerly  FAP  40/ 
Construction.  US  24  at  Quim 
at  Carthage,  funding  and  sec 
permit,  Adams  and  Hancock 
IL  Due:  August  26, 1991.  Cor 
Miller.  (217)  492-4600. 

EIS  No.  910234,  Final  EIS,  Ai 

Kings  River  Special  Manaj 
(SMA),  South  Fork.  Middle  F 
Wild  and  Scenic  Rivers  Devi 
and  Management,  Implemen 
Sierra  and  Sequoia  National 
King  Rivers  Ranger  and  Hun 
Ranger  Districts,  Fresno  Cou 
Due:  August  28, 1991.  Contac 
McCray.  (209)  487-5155. 

EIS  No.  910235,  Final  EIS,  At 

Divide  Creek  Unit  Coal-Bt 
Project,  Continued  Developn 
Leasing,  section  404  permit, 
National  Forest,  Garfield  am 
Coimties,  CO.  Due:  Septemb 
Contact:  Gary  Osier,  (303)  9* 

EIS  No.  910236,  Draft  EIS,  A 

Calypso  Planning  Area  (cc 
called  Bourbon  Roadless  An 
Sales,  Implementation.  Wine 
Ranger  District,  Gifford  Pine 
Park,  Skamania  County,  VJfi 
September  9, 1991.  Contact: , 
Buermeyer,  (509)  427-5645. 

EIS  No.  910237.  Final  EIS,  A. 

East  Fortine  Timber  Sales 
Construction,  Implementatic 
National  Forest,  Fortine  Ran 
Lincoln  County,  MT.  Due:  Ai 
1901  Contact:  Thomas  Puch 
882^551. 

EIS  No.  910238,  Draft.  AFS,  1 

Bessey  Nursery  Pest  Cont 
Management  Plan,  Implemei 
Nebraska  National  Forest,  F 
Mountain  Region.  Thomas  C 
Due:  September  9, 1991.  Con 
Campbell,  (503)  326-7755. 

EIS  No.  910239.  Draft  EIS.  A 
CO  I 

Pike  and  San  Isabel  Natio 
Comanche  end  Cimarron  Ns 
Grasslands  Oil  and  Ges  Ex; 
Development,  Leasing,  Seve 
CO  and  KS.  Due:  September 
Contact:  Ms.  Logan  Lee,  (71! 

EIS  No.  910240.  Final  EIS.  C 

Rochester  City  School  Dis 
Carthage  School  #8  Replace 
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ance  with  section 
Lir  Act  ("Act"), 
in  (^a  proposed 
owing  cases: 


American  Paper  Inst.  v.  Reilly.  No.  90- 
1364  (D.C.  Cxx.Y  and  American  Paper 
Inst.  v.  ReiUy.  No.  89-1428  and 
consolidated  case  (D.C.  Cir.);  American 
Paper  Inst.  v.  ReiJly,  No.  89-2030 
(D.D.C.).  (The  proposed  settlement  also 
addresses  an  administrative  petition 
filed  with  EPA  by  the  Utility  Air 
Regulatory  Group.)  These  cases 
involved  challenges  to  the  "top-down" 
process  for  determining  best  available 
control  technology  under  the  prevention 
of  significant  deterioration  provisions  of 
the  Clear  Air  Act.  42  U.S.C.  7475. 
For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement 
from  persons  who  were  not  named  as 
parties  to  the  litigation  in  question.  EPA 
or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  settlement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act. 

A  copy  of  the  setdement  has  been 
lodged  with  the  Clerks  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  and  the  United 
States  District  Court  for  the  District  of 
Columbia.  Copies  of  the  setUement  are 
also  available  from  Jill  E.  Grant.  Air  and 
Radiation  Division  (LE-132A),  Office  of 
General  Counsel.  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20480.  (202)  245-4149. 
Written  comments  should  be  sent  to  Jill 
E.  Grant  at  the  above  address  and  must 
be  submitted  on  or  before  August  26. 
1991. 

Dated:  July  15. 1991. 

E.  Donald  EiUott. 

Assistant  Administrator  and  General 
Counsel. 

[FR  Doc.  91-17795  Filed  7-25-81;  8:45  am] 

nUJNO  CODE  aCM-W-M 


(ER-FRL-3979-6) 

Environmental  Impact  Statements; 
Availability 

Responslblfi  Agency 

Office  of  Federal  Activities.  General 
Information.  (202)  382-5073  or  (202)  382- 
5075.  Availability  of  Environmental 
Impact  StatemenU  filed  July  15, 1991 
through  July  19. 1991  pursuant  to  40  CFR 
1506.9. 

EIS  No.  91023Z  Draft  EIS.  BLM.  CA 

Ea^e  Mountain  Class  UI 
Nonhazardous  Solid  Waste  Landfill 
Project  and  Specific  Plan.  Federal  Land 


Exchange,  Right-of-Way  Approval, 
section  404  permit.  Riverside  County, 
CA.  Due:  September  24, 1991.  Contract: 
Marianne  Wetzel.  (619)  323-4421. 

EIS  No.  910233.  Final  EIS.  FHW,  IL 

FAP  302  (formerly  FAP  407)/IL-338 
Construction,  US  24  at  Quincy  to  US  136 
at  Carthage,  funding  and  section  404 
permit  Adams  and  Hancock  Counties, 
IL  Due:  August  26, 1991.  Contact:  Jay  W. 
Miller.  (217)  492-4600. 

EIS  No.  910234.  Final  EIS.  AFS.  CA 

Kings  River  Special  Management  Area 
(SMA),  South  Fork,  Middle  Fork,  Kings 
Wild  and  Scenic  Rivers  Development 
and  Management,  Implementation  Plan, 
Sierra  and  Sequoia  National  Forests, 
King  Rivers  Ranger  and  Hume  Lake 
Ranger  Districts,  Fresno  County,  CA. 
Due:  August  28, 1991.  Contact:  Wallace 
McCray.  (209)  487-5155. 

EIS  No.  910235.  Final  EIS.  AFS.  CO 

Divide  Creek  Unit  Coal-Bed  Mediane 
Project,  Continued  Development, 
Leasing,  section  404  permit.  White  River 
National  Forest.  Garfield  and  Mesa 
Counties,  CO.  Due:  September  3, 1991. 
Contact:  Gary  Osier,  (303)  945-2521. 

EIS  No.  910236,  Draft  EIS.  AFS,  WA 

Calypso  Planning  Area  (commonly 
called  Bourbon  Roadless  Area)  Timber 
Sales,  Implementation,  Wind  River 
Ranger  District,  Gifford  Pinchot  National 
Park,  Skamania  County.  WA.  Due: 
September  9, 1991.  Contact:  Karl 
Buermeyer.  (509)  427-5645. 

EIS  No.  910237,  Final  EIS.  AFS.  MT 

East  Fortine  Timber  Sales  and  Road 
Construction,  Implementation,  Kootenai 
National  Forest,  Fortine  Ranger  District, 
Lincoln  County,  MT.  Due:  August  28, 
19CI  Contact:  Thomas  Puchlerz,  (406) 
882^551. 

EIS  No.  910238,  Draft.  AFS,  NB 

Bessey  Nursery  Pest  Control 
Management  Plan,  Implementation. 
Nebraska  National  Forest,  Rocky 
Mountain  Region,  Thomas  County,  NB. 
Due:  September  9. 1991.  Contact:  Sally 
Campbell,  (503)  328-7755. 

EIS  No.  910239.  Draft  EIS,  AFS,  CO.  KS, 
CO 

Pike  and  San  Isabel  National  Forests/ 
Comanche  end  Cimarron  National 
Grasslands  Oil  and  Ces  Exploration  and 
Development,  Leasing.  Several  Counties, 
CO  and  KS.  Due:  September  9, 1901. 
Contact:  Ms.  Logan  Lee.  (719)  545-8737. 

EIS  No.  910240.  Final  EIS,  CDS.  NY 

Rochester  City  School  Districts 
Carthage  School  #8  Replacement 


Project.  Construction  and  Operation, 
New  Information,  CDB  Grant,  City  of 
Rochester,  Monroe  County,  NY.  Due: 
August  26, 1991.  Contact:  Robert 
Barrows.  (716)  428-6024. 

Amended  Notices 

EIS  No.  910178.  Draft  EIS,  SFW.  CA 

Stone  Lakes  National  Wildlife  Refuge 
Management  Plan,  Land  Acquisition  and 
Easement,  Possible  COE  section  10  and 
404  permits,  Central  Valley,  Sacramento 
County,  CA.  Due:  September  1, 1991. 
Contact:  Peter  Jerome,  (916)  978-4420. 

Published  FR  06-07-91— Re\'iew 
period  extended. 

EIS  No.  910201,  Draft  EIS,  FAA,  AZ 

Phoenix  Sky  Harbor  International 
Airport  Master  Plan  Update 
Improvements,  Runway  8L/2GR 
Extension,  Funding,  City  of  Phoenix, 
Maricopa  County,  AZ.  Due:  September 
19, 1991.  Contact:  David  Kessler.  (213) 
297-1534. 

Published  FR  06-21-011— Review 
period  extended. 

Dated:  July  23, 1901. 
WUliam  D.  Dickersoa, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  91-17796  Filed  7-25-91;  8:46  am) 

SlUJtMCOOC  SSSfr-SO-W 

[ER-fBL-3978-71 

Environmerttai  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  8, 1991  through  July  12, 
1991  pursuant  to  the  Environmental 
Review  Process  (RRP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Re(|ue?ts  for 
copies  of  EPA  comments  cun  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EiSs)  was  published  in  FR 
dated  April  5. 1991  (56  FR  14096). 

Draft  EISs 

ERPNo.  D-AFS-L61 192- AK  Rating  LO 

Crystal  Mountain  Communication 
Site,^  Designation/Nondesigna  tion, 
Tongass  National  Forest,  Stikine  Area, 
AK. 

Summary 

EPA  has  no  objections  to  the  proposed 
project.  However,  it  cannot  be 
conclusively  demonstrated  that 
exposure  of  the  population  to  radio 
frequency  radiation  is  without  risk. 


Commitment  should  be  made  to  exclude 
the  public,  by  fencing  and  posting  any 
areas  which  could  exceed  American 
National  Standards  Institute  guideline 
levels. 

ERP  No.  D-AFS-4M146-ID  Rating  EC2 

Van  Camp  Timber  Sales  and  Winter 
Range  Improvements,  Road 
Construction/Reconstruction, 
Implementation,  Clearwater  National 
Forest,  Lochsa  Ranger  District,  Idaho 
County,  ID. 

Summary 

EPA  has  environmental  concerns  that 
are  based  on  the  potential  for  adverse 
air  quality  effects  on  a  mandatory  Class 
I  airshed.  Additional  information  is 
needed  to  describe  project  monitoring, 
the  effectiveness  of  proposed  mitigation 
measures,  and  describe  the  effects  of  the 
project  on  biodiversity. 

ERPNo.  D-COE-E32074-KY Rating  EC2 

Lower  Cumberland  and  Tennessee 
Rivers  Navigation  Improvements, 
Kentucky  Lock  Addition, 

Implementation,  Nashville  District, 
Marshall  and  Livington  Counties,  KY. 

Summary 

EPA  has  environmental  concerns 
regarding  the  potential  loss  of  two 
species  of  endangered  mussels  due  to 
direct  construction  activities  and  losses 
resulting  from  indirect  causes  attendant 
to  operating  the  new  lock.  Additional 
information  is  requested  in  the  final  EIS 
on  this  wetland  and  mitigation,  and 
other  issues. 

ERP^No.  D-USA-Kl  1047-00 Rating  EC2 

Fort  Wingate  E)epot  and  Navajo  Depot 
Activity  Closures.  Realignment  of 
Umatilla  Depot  Activity  with  transfers 
to  Hawthorne  Army  Ammunition  Plant, 
Mineral  County,  NV;  McKinley  County. 
NM;  Coconino  County,  AZ;  Morrow  and 
Umatilla  Counties,  OR. 

Summary 

EPA  urged  the  Army  to  consider  the 
preparation  of  EISs  for  future  base  reuse 
plans,  to  consider  transferring  lands 
with  existing  natural  resource  values  to 
resource  agencies  such  as  the  Fish  and 
Wildlife  Service,  and  to  include  Federal 
and  State  agencies  in  the  base  reuse 
planning  process  due  to  the  complex 
hazardous  waste  cleanup  problems  that 
exist  at  many  defense  bases.  EPA  noted 
that  base  closure  and  realignment 
actions  should  not  interfere  with  the 
assessment  and  remediation  of 
hazardous  substances  contamination  at 
the  facilities. 
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ERP  No.  DS-COE-E34010-MS  Rating 
EC2 

Arkabutla,  Enid,  Grenda  and  Sardis 
Lake.  Operation  and  Maintenance, 
Channel  Restoration  on  the  Tallatchie 
River  and  Yalobusha  River,  MS. 

Summary 

EPA  has  environmental  concerns 
about  the  long-term  consequences  of 
this  action  in  terms  of  its  flood  control 
effectiveness  and  its  impact  on  existing 
wetland  functions  within  the  project 
reaches. 

FINAL  EISs 

ERP  No.  F-AFS-L61183-WA 

White  Pass  Ski  Area  Expansion. 
Special  Use  Permit,  Wenatchee  and 
Gifford  Pinchot  National  Forests.  Lewis 
and  Yakima  Counties.  WA. 

Summary 

EPA  has  no  objections  to  the  proposed 
action. 

ERP  No.  F-BLM-KOOOOl-00 

Ward  Valley  Low-Level  Radioactive 
Waste  Disposal  Facility.  Site  Selection. 
Construction  and  Operation.  Funding 
and  Right-of-Way  Grants.  San 
Bernardino  County,  CA. 

Summary 

EPA  commended  BLM  and  the 
California  Health  Department  for 
modifying  the  vadose  zone  monitoring 
plan  at  the  site.  EPA  requested  that  the 
Record  of  Decision  contain  a 
commitment  to  work  with  State  agencies 
having  jurisdiction  over  groundwater 
and  air  quality  as  well  as  with  the  U.S. 
Fish  and  Wildlife  Service,  and  for  BLM 
to  work  with  generators  of  low  level 
radioactive  waste  to  reduce  the  volume 
of  waste. 

ERP  No.  F-BLM-K67011-NV 

Betze  Open  Pit  Gold  Mine  Expansion. 
Implementation.  Elko  and  Eureka 
Counties,  NV. 

Summary 

EPA  noted  that  the  final  EIS 
adequately  addressed  the  concerns 
which  EPA  raised  on  the  draft  EIS. 

ERP  No.  F-MMS-L02018-AK 

Navarin  Basin  Outer  Continental 
Shelf  (OCS)  Oil  and  Gas  Sale  No.  107. 
Leasing.  Bering  Sea.  AK. 

Summary 

EPA  continues  to  have  environmental 
concerns  with  the  proposed  action  due 
to  the  uncertainty  about  the  long-term 
disturbance  effects  (during  development 
and  production)  on  endangered  right 
whales.  Stellar  sea  lions,  and  Northern 
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fur  seals.  The  proposed  action  includes 
lease  tracks  in  the  vicinity  of  feeding 
areas  for  right  whales  and  rookery  and 
-  haul-out  areas  for  Stellar  sea  lions. 

ERP  No.  F-SCS-K3609&-CA 

McCoy  Wash  Watershed.  Flood 
Prevention  Plan,  Implementation, 
section  404  permit.  Riverside  County, 
CA. 

Summary 

Review  of  the  final  EIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  agency. 

REGULATIONS 

ERP  No.  R-DOI-A20028-00 

43  CFR  part  11;  Natural  Resource 
Damage  Assessments.  Revision  (56  FR 
19752). 

Summary 

EPA  considers  the  revisions  of  the 
rule  an  improvement  of  previously 
promulgated  regulations.  Several  minor 
suggestions  were  offered  to  further 
improve  the  proposed  rule. 

Dated:  July  23, 1991. 
William  D.  Dickerson. 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  91-17797  Filed  7-25-91;  8:45  am] 

nUJNQ  CODE  SS6&40-M 


FEDERAL  MARITIME  COMMISSION 
Agree(nent(8)  RIed;  Brazil,  et  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington.  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  212-010027-031. 
Tit/e:  Brazil/U.S.  Atlantic  Coast 
Agreement 
Parties: 

Companhia  de  Navegacao  Lloyd 

Brasileiro, 
Companhia  de  Navegacao  Maritime 

Netumar. 


Companhia  Maritime  Nacional, 
American  Transport  Lines,  Inc., 
Empresa  Lineas  Maritimas 

Argentines,  S.A., 
A.  Bottacchi  S.A.  de  Navegacion 

C.F.I.I. 

Synopsis:  The  proposed  amendment 
would  add  provisions  to  the  Agreement 
permitting  space  chartering  between  or 
among  the  parties  and  cooperation  in 
the  rationalization  of  sailings.  It  would 
also  permit  any  party  to  withdraw 
effective  October  1, 1991.  by  giving  30 
days'  prior  notice. 

Agreement  No.:  207-011339. 

Title:  Empremar/MSC  Agreement. 

Parties: 

Mediterranean  Shipping  Co.,  S.A. 
Empremar  S.A. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  operate  a 
joint  service  and  pool  profits  in  the  trade 
between  U.S.  Atlantic  and  Gulf  Coast 
ports  and  ports  and  points  in  Columbia, 
Ecuador,  Peru  and  Chile:  and  intransit 
cargo  to  Bolivia  via  ports  in  Peru  or 
Chile. 

Dated:  July  22, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
loteph  C  Polking. 
Secretary. 
(FR  Doc.  91-17756  Filed  7-25-91;  8:45  am  J 

BIUJNO  CODE  S73(M>1-H 


FEDERAL  RESERVE  SYSTEM 

Garwin  Bancorporatlon;  Acquisition  of 
Company  Engaged  in  Pennissil>le 
Nont>anking  Activttlea 

The  onjanization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1643(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 


proposal  can  "reasonably  1 
to  produce  benefits  to  the  i 
as  greater  convenience,  inc 
competition,  or  gains  in  eff 
outweigh  possible  adverse 
as  undue  concentration  of  i 
decreased  or  unfair  compel 
confiicts  of  interests,  or  uni 
banking  practices."  Any  re 
hearing  on  this  question  mi 
accompanied  by  a  stateme: 
reasons  a  written  presenta 
not  suffice  in  lieu  of  a  hear 
identifying  specifically  any 
fact  that  are  in  dispute,  sur 
evidence  that  would  be  pre 
hearing,  and  indicating  hov 
commenting  would  be  aggr 
approval  of  the  proposal. 

Comments  regarding  the 
must  be  received  at  the  Rei 
indicated  or  the  offices  of  t 
Governors  not  later  than  A 
1991. 

A.  Federal  Reserve  Bank 
(David  S.  Epstein,  Vice  Pre 
South  LaSalle  Street,  Chic£ 
69690: 

1.  Garwin  Bancorporatio 
Iowa;  to  acquire  Garwin  In 
Agency,  Garwin,  Iowa,  anc 
engage  in  operating  a  gene 
agency  in  a  town  with  a  po 
l.-^ss  than  5,000  pursuant  to 
225.25(b)(8){iii)(A)  of  the  B( 
Regulation  Y. 

Board  of  Governors  of  the  F 
System,  July  22, 1991. 

Jennifer  J.  Joluson, 

Associate  Secretary  of  the  Boc 
(PR  Doc.  91-17748  Filed  7-25-91 
BILUNG  CODE  6210-01-F 


Midland  Financial  Corpori 
Formation  of.  Acquisition 
Merger  of  Bank  Holding  C 

The  company  listed  in  th 
applied  for  the  Board's  app 
section  3  of  the  Bank  Holdi 
Act  (12  U.S.C.  1842)  and  § 
Board's  Regulation  Y  (12  C 
become  a  bank  holding  coi 
fccquire  a  baiik  or  bank  hoi 
company.  The  factors  that 
considered  in  acting  on  the 
ere  set  forth  in  section  3(c) 
U.S.C.  1842(c)). 

The  application  is  avails 
immediate  inspection  at  th 
Reserve  Bank  indicated.  O 
epplication  has  been  accef 
processing,  it  will  also  be  ( 
inspection  at  the  offices  of 
Governors.  Interested  pers 
express  their  views  in  writ 
Reserve  dank  indicated  foi 
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Companhia  Maritima  Nacional. 
American  Transport  Lines,  Inc., 
Empresa  Lineas  Maritimas 

Argentines,  S.A.. 
A.  Bottacchi  S.A.  de  Navegacion 

C.FLL 

Synopsis:  The  proposed  amendment 
would  add  provisions  to  the  Agreement 
permitting  space  chartering  between  or 
among  the  parties  and  cooperation  in 
the  rationalization  of  sailings.  It  would 
also  permit  any  party  to  withdraw 
effective  October  1. 1991,  by  giving  30 
days'  prior  notice. 

Agreement  No.:  207-011339. 

Title:  Empremar/MSC  Agreement. 

Parties: 

Mediterranean  Shipping  Co.,  S.A. 

Empremar  S.A. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  operate  a 
joint  service  and  pool  profits  in  the  trade 
between  U.S.  Atlantic  and  Gulf  Coast 
ports  and  ports  and  points  in  Columbia. 
Ecuador,  Peru  and  Chile:  and  intransit 
cargo  to  Bolivia  via  ports  in  Peru  or 
Chile. 

Dated:  July  22, 1991. 

By  Order  of  the  Federal  Maritime 

Commission. 

loseph  C.  Polking. 

Secretary. 

(FR  Doc.  91-17756  Filed  7-25-91: 8:45  am] 

BILUNO  COM  S73O-01-M 


FEDERAL  RESERVE  SYSTEM 

Garwin  Bancorporatlon;  Acqulaition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activttles 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 


proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  14. 
1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Garwin  Bancorporation,  Garwin, 
Iowa;  to  acquire  Garwin  Insurance 
Agency,  Garwin,  Iowa,  and  thereby 
engage  in  operating  a  general  insurance 
agency  in  a  town  with  a  population  of 
l.?ss  than  5,000  pursuant  to  § 
225.25(b)(8)(iii)(A)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  22, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-17748  Filed  7-25-91;  8;45  am] 
BILUNG  CCOE  S210-01-F 


Midland  Financial  Corporation; 
Formation  of.  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Rogiilation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
tcquirc  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
ere  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 


application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  August 
14. 1991. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Midland  Financial  Corporation, 
Newton,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of 
Midland  National  Bank,  Newton, 
Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  22, 1991. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-17749  Filed  7-25-91;  8:45  am] 

B!LUNG  CODE  MIMI-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Forms  Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Administration  for  Children  and 
Families'  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Following  is  the  package  submitted  to 
OMB  since  the  last  publication. 
(For  a  copy  of  the  package,  call  the  FSA, 
Report  Clearance  Officer  202-401-5604) 

Corrective  Action  Plan — 0970-0027 — 
Corrective  Action  Plans  are  a  structured 
way  for  State  agencies  to  plan, 
implement  and  evaluate  corrective 
actions  designed  to  reduce  payment 
errors.  The  Office  of  Family  Assistance 
reviews  these  plans  to  see  whether  they 
are  sufficient  and  recommends  additions 
and  adjustments.  Respondents:  state 
and  local  governments,  non-profit 
institutions;  Number  of  Respondents:  13; 
Frequency  of  Response:  summary  from 
individual/case  evaluation;  Estimated 
Average  Burden  per  Response:  160 
hours;  Estimated  Annual  Burden:  2,080 
hours. 

OMB  Desk  Officer:  Laura  Oliven. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3201.  725  17th  Street  NW.. 
Washington,  DC  20503. 

Dated:  July  12. 1991. 
Naomi  B.  Mair. 

Associate  Administrator,  Office  of 
Management  and  Information  Systems. 
[FR  Doc.  91-17755  Filed  7-25-91;  8:45  am] 

BILUNO  COM  41S»-04-« 


Alcohol,  Drug  Abuse,  and  Mental 
Healtti  Administration 

Suspension  of  a  Lat)oratory  Which  No 
Longer  Meets  Minimum  Standards  to 
Engage  in  Urine  Drug  Testing  for 
Federal  Agencies 

agency:  National  Institute  on  Drug 
Abuse.  HHS. 
action:  Notice. 

summary:  The  Department  of  Health 
and  Human  Services  routinely  publishes 
in  the  Federal  Register  a  list  of 
laboratories  currently  certified  to  meet 
standards  of  subpart  C  of  Mandatory 
Guidelines  for  Federal  Workplace  Dirug 
Testing  Programs  (53  FR  11986)  dated 
April  11, 1988.  This  notice  informs  the 
public  that,  effective  July  23, 1991,  the 
following  laboratory's  certification  is 
suspended:  Harris  Medical  Laboratory, 
P.  O.  Box  2981, 1401  Pennsylvania 
Avenue.  Fort  Worth,  TX  76104,  817-878- 
5600 

FOR  FURTHER  INFORMATION  CONTACT: 
Drug  Testing  Section,  Division  of 
Apphed  Research,  National  Institute  on 
Drug  Abuse,  Room  9-A-63,  Telephone: 
301-443-6014,  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 
Charlea  R.  Schuster. 

Director,  National  Institute  on  Drug  Abuse. 
[FR  Doc.  91-17906  Filed  7-25-91;  8:45  am] 

BILLINO  COM  416»-S>-M 


Food  and  Drug  Administration 

IDocket  No.  81N-02801 

Drug  Export;  Human  T-Lymphotropic 
Virus  Type  I  (HTLA-I) 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Genetic  Systems  Corporation  has 
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filed  an  application  requesting  approval 
for  the  export  of  the  biological  product 
Human  T-Lymphotropic  Virns,  Type  I 
(HTLV-I)  to  France. 

ADDRESSES:  Relevant  information  on 
this  a^^cation  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857.  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1986  should 
also  be  directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  J.  Chancey,  Center  for  Biologies 
Evaluation  and  Research  (HFB-124). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857,  301- 
295-8191. 

SUPPLEMarrARY  mformatiom:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  biological  products  that  are 
not  currently  approved  in  the  United 
States.  Section  802(b)(3)(B)  of  the  act 
sets  forth  the  requirements  that  must  be 
met  in  an  application  for  approval. 
Section  802(b)(3)(C|  of  the  act  requires 
that  the  agency  review  the  application 
within  30  days  of  its  filing  to  determine 
whether  the  requirements  of  section 
802(b)(3KB)  have  been  satisfied.  Section 
802(b)(3)tA)  of  the  act  requires  that  the 
agency  pubHsh  a  notice  in  the  Federal 
Register  within  10  days  of  the  filing  of 
an  application  for  export  to  facilitate 
public  participation  in  its  review  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Genetic  Systems  Corporation.  6565  185th 
Avenue  NE,  Redmond.  WA  98052,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  biological  product 
Human  T-Lymphotropic  Virus.  Type  I 
(HTLV-I)  to  France.  The  Human  T- 
Lymphotropic  Virus.  Type  I  (HTLV-I)  is 
an  Enzyme  Immunoassay  (ElA)  for  the 
detection  of  circulating  antibodies  to 
Human  T-Lymphotropic  Virus,  Type  1 
(HTLV-1)  in  human  serum  or  plasma. 
The  application  was  received  and  filed 
in  the  Center  for  Biologies  Evaluation 
and  Research  on  June  18, 1991,  which 
shall  be  ccmsidered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 


may  be  seen  in  the  E)ocket8 
Management  Branch  between  9  a.m.  and 
pjn.,  Monday  through  Friday. 

The  ageocy  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  August  5. 1991. 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (section 
802  (21  U.S.C  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 

Dated:  July  1&  1991. 
Thomas  S.  BoEze. 

Director.  Office  of  Compliance.  Center  for 
Biologies  Evaluation  and  Research. 
(FR  Doc.  91-17B22  Filed  7-25-W:  8:45  am) 

BILLING  CODE  4160-01-41 


IDocket  Na  91N-0282] 

Drug  Export;  Kenacort  A-10  &  A-40 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  Bristol-Myers  Squibb  Company  has 
filed  an  application  requesting  approval 
for  the  export  of  tfie  human  dnig 
Kenacort  to  Japan. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA-305). 
Food  and  Drug  Administration.  Rm.  1- 
23, 12420  Parklawn  Dr..  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Ex^ixX  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

for  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Schall.  Division  of  Drug 
Labeling  Compliance  {HFD-313).  Center 
for  Drug  Evaluation  and  Research.  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295- 
8073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  iDnit«d States.  Section 
802(b)(31(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 


agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(bH3KA) 
of  the  act  reqtiires  that  the  agency 
publish  a  notice  in  the  Fedecal  Register 
within  10  dajrs  of  the  filing  of  an 
application  for  export  to  facilitate  pubhc 
participation  in  its  re\'iew  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Bristd-Myers  Squibb  Company,  P.O. 
Box  4000,  Princeton.  NJ  08543-400a  has 
filed  an  apphcation  requesting  approval 
for  the  export  of  the  drug  Kenacort  to 
Japan.  This  drug  product  is  used  in  the 
treatment  of  allergies,  dermatoses,  and 
arthritides  or  other  connective  tissue 
disorders.  The  application  was  received 
and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  July  3, 1991. 
which  shall  be  considered  the  filing  date 
for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  apphcation 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  foand  in  brackets  in  the  heading 
of  this  document  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
apphcation  to  do  so  by  August  5. 1991, 
and  to  provide  an  adchtional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  |uly  19. 1991. 
Dani«l  L  Micfaeis, 

Director.  Office  of  Compliance.  Center  for 

Drug  Evaluation  and  Research. 

[FR  Doc.  91-17821  Filed  7-25-91;  &45  am) 

BILLING  CODE  41W-ei-M 


Indian  Healtti  Service 

Tritial  Management  Grant  Program  for 
American  Indians/Alaska  Natives: 
Technical  Assistartce  Workshop 
Announcement 

AQENCv:  Indian  Health  Service.  HHS. 

ACTION:  Notice  of  technical  assistance 
workshops  for  prospective  IHS  grantees. 


StlMMARY:  The  Indian  Healti 
(IHS)  annoimces  that  techni( 
assistance  workshops  for  thi 
K  Management  Grant  Program 
grant  proposal  writing  will  b 
for  American  Indian/Alaska 
Tribal  Organizations  as  defi: 
Public  Law  9^-638,  as  amen( 

DATES:  Technical  assistance 
are  scheduled  for  October  21 
Anchorage,  Alaska;  Novemt 
1991,  in  Phoenix,  Arizona:  D 
6, 1991,  in  Minneapolis,  Mini 
December  10-12, 1991  in  Ok] 
Oklahoma. 

FOR  FURTHER  REGISTRATION 
INFORMATION  CONTACT:  Beu! 

Director,  Division  of  Commi 
Services,  Office  of  Tribal  A 
Parklawn  Building,  room  6>> 
Fishers  Lane.  Rockville.  Ma 
(301)  443-6840;  M.  Kay  Car; 
Grants  Management  Officei 
Acquisition  and  Grants  Ope 
Twinbrook  Building,  suite  6 
Twinbrook  Parkway,  Rockv 
Maryland  20852  (301)  443-5: 
are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATIt 

Office  of  Tribal  Activities.  E 
Community  Services  and  thf 
Acquisition  and  Grants  Ope 
Grants  Management  Branch 
provide  potential  apphcants 
opportunity  to  receive  techn 
assistance  for  Tribal  Manag 
including  participation  in  gri 
workshops  to  assist  applica: 
developing  and  submitting  c 
proposals.  The  purpose  is  tc 
Establish  communication  be 
IHS  and  the  applicants,  (b)  i 
the  applicants  eligibility,  an 
provide  technical  assistance 
the  ability  of  an  applicant  tc 
successfully  compete.  Appli 
prepare  preapplications  for 
review  and  feedback  during 
workshop. 

Dated;  loly  18, 1991. 

Evarstt  R.  Rhoades, 

Assistant  Surgeon  General,  Din 

[FR  Doc.  91-17720  Filed  7-25-91 

BIUJNO  COOe  41M-1»4I 


National  Institutes  of  HeaH 

National  Cancsr  Institute;  I 
Meeting  (Cancer  Clinical  In 
Review  Committee) 

Pursuant  to  Pub.  L.  92-46c 
hereby  given  of  the  meeting 
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agency  review  the  appUcation  within  30 
days  of  its  fiUng  to  determine  whether 
the  requirements  of  section  802(b)(3](B] 
have  been  satisfied.  Section  802(bH3MA] 
of  the  act  reqwres  that  the  agency 
publish  a  notice  in  the  Fedecal  Register 
within  10  dajrs  of  the  fUing  of  an 
application  for  export  to  facilitate  pubhc 
participation  in  its  re\'iew  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Bristol-Myers  Squibb  Company,  P.O. 
Box  4000,  Princeton.  NJ  08543-^OOa  has 
filed  an  apphcation  requesting  approval 
for  the  export  of  the  drug  Kenacort  to 
Japan.  This  drug  product  is  used  in  the 
treatment  of  allergies,  dermatoses,  and 
arthritides  or  other  connective  tissue 
disorders.  The  application  was  received 
and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  July  3, 1991, 
which  shall  be  considered  the  filing  date 
for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  apphcation 
to  the  Dockets  Management  Branch 
(address  above]  in  two  copies  (except 
that  individuals  may  submit  single 
copies]  and  identified  with  the  docket 
number  foond  in  brackets  in  the  hesKiing 
of  this  document  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  ajn.  and 
4  p.m..  Monday  throngh  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
apphcation  to  do  so  by  August  5. 1991. 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382])  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  |uly  19. 1991. 
Daniel  L  Mkfaels, 

Director.  Office  of  Compliance.  Center  for 

Drug  Evaluation  and  Research. 

[FR  Doc.  91-17821  Filed  7-25-91;  &45  am] 

BILLING  CODE  41M-41-M 


Indian  Heaitt)  Service 

TritMri  Managentent  Grant  Program  for 
American  Indiane/Alaska  Natives: 
Technical  Assistance  Worlcahop 
AnnounccTnenL 

agency:  Indian  Health  Service.  HHS. 

ACTlOM:  Notice  of  technical  assistance 
workshops  for  prospective  IHS  grantees. 


summary:  The  Indian  Health  Service 
(IHS)  aimounces  that  technical 
assistance  workshops  for  the  Tribal 
Management  Grant  Program  to  include 
grant  proposal  writing  will  be  conducted 
for  American  Indian/ Alaska  Native 
Tribal  Organizations  as  defined  by 
Public  Law  9^-638,  as  amended. 

dates:  Technical  assistance  workshops 
are  scheduled  for  October  22-24. 1991.  in 
Anchorage,  Alaska;  November  19-21, 
1991,  in  Phoenix.  Arizona;  December  4- 
6, 1991,  in  Minneapolis,  Minnesota;  and 
December  10-12, 1991  in  Oklahoma  City, 
Oklahoma. 

FOR  FURTHER  REGISTRATION 

INFORMATION  CONTACT:  Beulah  Bowman. 
Director,  Division  of  Community 
Services,  Office  of  Tribal  Activities. 
Parklawn  Building,  room  6A-05.  5600 
Fishers  Lane,  Rockville.  Maryland  20857 
(301)  443-6840;  M.  Kay  Carpentier. 
Grants  Management  Officer,  Division  of 
Acquisition  and  Grants  Operations. 
Twinbrook  Building,  suite  605,  12300 
Twinbrook  Parkway.  Rockville. 
Maryland  20852  (301)  443-5204.  (These 
are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Tribal  Activities.  Division  of 
Community  Services  and  the  Division  of 
Acquisition  and  Grants  Operations. 
Grants  Management  Branch,  will 
provide  potential  apphcants  an 
opportunity  to  receive  technical 
assistance  for  Tribal  Management 
including  participation  in  grant  writing 
workshops  to  assist  applicants  in 
developing  and  submitting  competitive 
proposals.  The  purpose  is  to:  (a) 
Establish  communication  between  the 
IHS  and  the  applicants,  (b)  determine 
the  applicants  eligibility,  and  (c)  to 
provide  technical  assistance  to  increase 
the  ability  of  an  applicant  to 
successfully  compete.  Applicants  will 
prepare  preapplications  for  constructive 
review  and  feedback  during  the 
workshop. 

Dated:  Jnly  18, 1991. 

Everatt  R.  Rhoades. 

Assistant  Surgeon  General,  Director. 

(FR  Doc.  91-17720  Filed  7-25-91;  8:45  am) 

BIUJNO  COOe  4t«>-1Mi 


National  Institutes  of  Healtti 

Natlonal  Cancer  Institute;  Notice  of 
lyieettng  (Cancer  Clinical  Investigation 
Review  Committee) 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 


Cancer  Clinical  Investigation  Review 
Committee.  National  Cancer  Institute, 
National  Institutes  of  Health.  August  1- 
2, 1991.  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD 
20815. 

This  meeting  will  be  open  to  the 
public  on  August  1  from  1  p.m.  to  1:30 
p.m.  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)6. 
title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  August  1  from  1:30  p.m. 
to  recess  and  on  August  2  from  8  a.m.  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank,  Conmiittee 
Management  Officer.  National  Cancer 
Institute,  Building  31.  room  10A06. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892,  (301-496-5708),  will 
provide  a  summary  of  meeting  and  a 
roster  of  committee  members  upon 
request. 

Dr.  Manuel  Torres-Anjel,  Scientific 
Review  Administrator.  Cancer  Clinical 
Investigation  Review  Committee,  5333 
Westbard  Avenue,  room  834,  Bethesda. 
Maryland  20816.  (301-496-7481).  will 
furnish  substantive  program 
information. 

This  meeting  notice  is  being  published 
less  than  15  days  prior  to  the  meeting 
due  to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpower 
93.399,  Cancer  Control). 
Dated:  July  22. 1991. 

Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  91-17920  Filed  7-25-91;  8:45  am] 

•ILUNQ  COOC  414»41-M 


Public  Health  Servtcs 

National  institutes  of  Health; 
Statement  of  Organization,  Functions 
and  Delegations  of  AuttKKity 

Part  H,  chapter  HN  (National 
Institutes  of  Health]  of  the  Statement  of 
Organization.  Functions  and  Delegations 
of  Authority  of  the  Department  of 
Health  and  Human  Services  (40  FR 
22859,  May  27, 1975,  as  amended  most 
recently  at  56  FR  26418-9,  June  7. 1991), 
is  amended  to  reflect  the  following 
changes  writhin  the  National  Center  for 
Human  Genome  Research  (NCHGR):  (1) 
Correct  the  Standard  Administrative 
Code  of  the  National  Center  for  Human 
Genome  Research;  and  (2)  establish  the 
following  NCHGR  substructure:  (a) 
Office  of  the  director  (HN41);  (b)  Office 
of  Administrative  Management  (HN412); 
(c)  Office  of  Human  Genome 
Conununications  (HN413);  (d)  Office  of 
Scientific  Review  (HN414),  (e)  Research 
Grants  Branch  {HN42);  and  (f)  Research 
Centers  Branch  (HN43).  The  NCHGR  is 
a  newly  established  Center  of  the  NIH, 
and  the  formal  establishment  of  its 
substructure  clearly  defines  the  function 
of  each  organizational  component  as  it 
relates  to  the  mission  of  the  Center. 

Section  HN-B,  Organization  and 
Functions  is  amended  as  follows: 

(1)  Under  the  heading  National  Center 
for  Human  Genome  Research  (HNS), 
change  the  Standard  Administrative 
Code  (HN3)  to  (HN4): 

(2)  Under  the  heading  Notional  Center 
for  Human  Genome  Research  (HN4), 
insert  the  following: 

Office  of  the  Director  (HN41).  (1) 
Plans,  directs,  and  coordinates  the 
development  and  progress  of  the  Center 
programs;  (2)  develops  major  policy  and 
program  decisions  based  on  an 
evaluation  of  the  status  of  support  and 
accomplishments  of  the  Center  program 
areas;  (3)  coordinates  grant  review  and 
program  management  activities;  (4) 
plans  and  organizes  conferences  and 
workshops;  and  (5)  communicates  with 
the  scientific  community  and 
coordinates  activities  with  other  private 
and  government  agencies. 

Office  of  Administrative  Management 
(HN412).  (1)  Advises  the  Director. 
Deputy  Director,  and  senior  Center  staff 
on  administrative  matters;  (2)  supervises 
and  directs  the  planning  and  execution 
of  the  Center's  budget  and  financial 
management  operations  and  the 
administrative  activities  of  the  Center, 
including  personnel  and  staffing,  the 
purchase  and  maintenance  of  equipment 
and  supplies,  and  the  acquisition  and 
management  of  space;  (3)  interprets, 
analyzes,  and  implements 


34208 


Federal  Register  /  Vol.  56.  No.  144  /  Friday.  July  26.  1991  /  Noticea 


administrative  orders  and  management 
activities  affecting  the  mission  of  the 
Center  (4)  directs  and  coordinates  the 
Center's  grants  and  contracts 
management  and  committee 
management  functions;  (5)  develops, 
implements,  and  supervises  the  program 
planning  and  evaluation  activities  of  the 
NCHGR  by  initiating  and  conducting  a 
wide  variety  of  analytical  studies  that 
provide  a  rational  basis  for  key  policy 
and  program  decisions;  (6)  analyzes  and 
tracks  legislation  and  assists  in 
preparation  of  Congressional  testimony 
for  the  Director  and  (7)  has  broad 
responsibility  for  the  supervision  of 
computer  related  activities  of  the 
NCHGR.  as  well  as  the  design, 
implementation,  and  day-to-day 
operation  of  an  automated  data 
processing  system. 

Office  of  Human  Genome 
Communications  (HN413).  (Ij  Develops 
a  broad  communications  program  aimed 
at  disseminating  information  about  the 
NCHGR  Human  Genome  Project;  (2) 
prepares  reports,  publications,  press 
releases,  exiiibits,  education  programs, 
and  responds  to  inquiries  from  the  press, 
lay  organizations,  the  general  pubhc 
and  sdentists  about  the  research 
programs  and  policies  of  the  NCHGR; 
(3)  works  with  grapic  arts  on  the  design 
and  production  of  art  for  exhibits  and 
publications,  including  the  Five- Year 
Plan;  and  (4)  develops  and  maintains 
mailing  lists  using  computer  databases 
for  mass  mailings  of  press  releases  and 
other  announcements. 

Office  of  Scientific  Review  (HN414). 
(1)  Plans  and  administers  scientific 
review  activities,  including  the 
organization  and  management  of  Initial 
Review  Groups  (IRGs).  constituted  to 
review  NCHGR's  extramural  grants, 
cooperative  agreements,  and  conb-act 
proposals;  (2)  performs  initial  scientific 
and  adminisU-ative  review  of  research, 
research  center,  program  project, 
conference,  and  research  training  grant 
applications,  cooperative  agreements, 
and  contracts;  (3)  plans  and  directs  site- 
visits  and  meetings  of  IRGs;  (4) 
establishes  review  criteria  and 
standards  for  the  IRGs  and  provides 
technical  leadership  to  the  review 
process;  and  (51  prepares  summary 
statements  and  provides  pertinent 
information  concerning  the  review  of 
applications  to  Council. 

Research  Grants  Branch  (HN42).  (1) 
Manages  and  directe  an  extramural 
research  grants  program  including  the 
Center's  portfolio  of  individual-initiated 
research  grants,  program  project  grants, 
post  doctoral  fellowships,  research 
training  grants,  ^)ecial  initiatives  such 
as  special  courses  and  instrumentation 


supplements,  and  research  contracts;  (2) 
conducts  and  administers  a  program 
deahng  with  the  ethical,  legal,  and  social 
aspects  of  the  Human  Genome  Program; 
(3)  collaborates  with  joint  NIH/DOE 
working  groups  on  relevant  program 
priorities;  (4)  analyzes  national  research 
efforts  on  the  Human  Genome  Program 
and  makes  recommendations  to  assist 
the  National  Advisory  Council  for 
Human  Genome  Research  or  other 
advisory  committees  or  groups 
appointed  regarding:  (a)  Decisions  about 
new  or  continuing  areas  of  program 
emphasis,  and  (b)  the  relative  scientific 
merit  of  apphcations;  (5)  develops  pay 
plan  for  applications,  coordinates  and 
develops  reports  on  program  content, 
budget  activities,  and  priorities  in 
Branch;  (6)  advises  universities,  other 
centers  of  research,  and  professional 
and  lay  organizations  about  research 
needs  and  requirements  of  the  Human 
Genome  Program. 

Research  Centers  Branch  (HN43).  (1) 
Plans  and  directs  an  extramural 
program  for  the  establishment  and 
support  of  human  genome  research 
centers:  These  multi-disciplinary  centers 
will  bring  together  investigators  from 
diverse  scientific  backgrounds  to 
collaborate  on  specific  aspects  of  the 
Human  Genome  Program;  (2)  provides 
technical  advice  on  scientific  and 
programmatic  management  of  himian 
genome  research  center  grants,  and 
related  cooperative  agreements  and 
research  contracts;  (3)  administers  large- 
scale  DNA  sequencing  ROls;  (4) 
presents  human  genome  research  center 
grant  applications,  new  initiatives,  and 
other  pertinent  matters  to  the  Natimial 
Advisory  Council  for  Human  Genome 
Research  and  translates  the 
recommendations  of  the  Council  into 
appropriate  action;  (5)  evaluates 
recommendations  of  the  Study  Section 
and  other  review  committees  within  the 
program  area,  and  aerves  as  the  focal 
point  for  all  contacts  with  the  applicant 
institution,  principal  investigator,  and 
any  other  appropriate  persons  or 
organizations  having  any  role  or  special 
information  in  this  program  area;  and  (6] 
provides  giiidance  and  direction  in  the 
review  and  evaluation  of  grant, 
cooperative  agreement,  and  conti-act 
supported  human  genome  research 
centers  to  determine  whether  support 
should  be  continued  at  the  level  and 
within  the  time  period  approved. 

Dated;  May  2. 1991. 
Bemadin*  Healy, 
Director.  NIH. 
(FR  Doc.  91-17777  Filed  7-25-91;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  th«  Assistant  Secretary  for 
Comnuinity  Planning  and 
Development 

[Docket  No.  N-91-1917;  FR-2934-N-36) 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


summary:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
AODflESSCS:  For  further  information, 
contact  James  N.  Forsberg.  Room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202) 
70&^300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  706-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Older  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG(D.D.C.). 

Properties  reviewed  are  listed  in  this 
notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  fadhties  to 
assist  the  homeless. 


Properties  listed  as  suital 
will  be  available  exclusivel 
homeless  use  for  a  period  o 
from  the  date  of  this  notice, 
assistance  providers  intere: 
such  property  should  send  j 
expression  of  interest  to  W 
addressed  to  Judy  Breitman 
Health  Facilities  Planning.  1 
Health  Service.  HHS.  room 
Fishers  Lane.  Rockville.  ME 
443-2265.  (This  is  not  a  toll- 
number.)  HHS  will  mail  to  t 
provider  an  application  pac 
will  include  instructions  for 
the  application.  In  order  to 
opportunity  to  utilize  a  suiti 
property,  providers  should  i 
written  expressions  of  inter 
as  possible.  For  complete  di 
concerning  the  processing  c 
apphcations.  the  reader  is  e 
refer  to  the  interim  rule  gov 
program.  56  FR  23789  (May 

For  properties  listed  as  si 
excess,  that  property  may,  i 
subsequently  accepted  as  e 
GSA.  be  made  available  foi 
homeless  in  accordance  wii 
law,  subject  to  screening  fo 
Federal  use.  At  the  appropr 
HUD  will  publish  the  prope 
Notice  showing  it  as  either 
available  or  suitable/unavE 

For  properties  listed  as  si 
unavailable,  the  landholdin 
decided  that  the  property  a 
declared  excess  or  made  av 
use  to  assist  the  homeless,  i 
property  will  not  be  availat 

Properties  listed  as  unsui 
be  made  available  for  any  ( 
for  20  days  from  the  date  oi 
Homeless  assistance  provic 
interested  in  a  review  by  H 
determination  of  unsuitabil 
call  the  toll  free  informatioi 
800-927-7588  for  detailed  ir 
write  a  letter  to  James  N.  F( 
address  Usted  at  the  beginn 
Notice.  Included  in  the  reqi 
review  should  be  the  prope 
(including  zip  code),  the  da 
publication  in  the  Federal  E 
landholding  agency,  and  thi 
number. 

For  more  information  reg 
particular  properties  identil 
Notice  (/'.«.,  acreage,  floor  p 
sanitary  facihties,  exact  str 
providers  should  contact  th 
landholding  agencies  at  the 
addresses:  U.S.  Air  Force:  I 
USAF,  Boiling  AFB,  SAF-W 
Washington,  DC  20332-5001 
6235;  U.S.  Army:  Robert  Co 
the  Army,  Military  Facilitie 
Za-P;  Rm.  1E671,  Pentagor 
Washington,  DC  20310-2e0( 


44  /  Friday.  July  26.  1991  /  Notices 


Federal  Register  /  Vol.  56,  No.  144  /  Friday.  July  26,  1991  /  Notices 


34209 


■esearch  contracts;  (2) 
inisters  a  program 
hical.  legal,  and  social 
lan  Genome  Program: 
th  joint  NIH/DOE 
relevant  program 
^es  national  research 
an  Genome  Program 
lendations  to  assist 
ory  Council  for 
jsearch  or  other 
js  or  groups 
g:  (a)  Decisions  about 
areas  of  program 
he  relative  scientific 
is;  (5]  develops  pay 
18,  coordinates  and 
1  program  content, 
ad  priorities  in 
universities,  other 
,  and  professional 
ns  about  research 
lents  of  the  Human 

',  Branch  (HN43).(\) 
1  extramural 
iblishment  and 
anome  research 
i-disciplinary  centers 
nvestigators  from 
ickgrouixis  to 
ific  aspects  of  the 
>gram;  (2)  provides 
scientific  and 
gement  of  himian 
nter  grants,  and 
agreements  and 
[3)  administers  large- 
Jig  ROls;  (4) 
ome  research  center 
lew  initiatives,  and 
ers  to  the  Natiraial 
r  Human  Genome 
ates  the 

■  the  Council  into 
5]  evaluates 
the  Study  Section 
[lunittees  within  the 
!rves  as  the  focal 
I  with  the  applicant 
investigator,  and 
e  persons  or 
;  any  role  or  special 
rogram  area;  and  (6] 
id  direction  in  the 
)n  of  grant, 
nt.  and  contract 
lome  research 
whether  support 
at  the  level  and 
d  approved. 


7-25-91;  8:45  am] 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Comnuinity  Planning  and 
Deveiopment 

[Docket  No.  N-91-1917;  FR-2934-N-36] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 

summary:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 

assist  the  homeless. 

AODflESSCS:  For  further  information, 
contact  James  N.  Forsberg.  Room  7262. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  706-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFDRMATION:  In 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Onler  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG(D.D.C.). 

Properties  reviewed  are  listed  in  this 
notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD;  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  fadhties  to 
assist  the  homeless. 


Properties  hsted  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS. 
addressed  to  Judy  Breitman.  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Service.  HHS.  room  17A-10. 5600 
Fishers  Lane.  Rockville.  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  56  FR  23789  (May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Pinperties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (/>.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  U.S.  Air  Force:  Bob  Menke. 
USAF,  Boiling  AFB.  SAF-MIIR. 
Washington.  DC  20332-5000;  (202)  767- 
6235;  U.S.  Army:  Robert  Conte.  Dept  of 
the  Army.  Military  Facilities.  DAEN- 
ZCI-P;  Rm.  1E671.  Pentagon. 
Washington.  DC  20310-2600:  (202)  693- 


4583;  GSA:  Ronald  Rice.  Federal 
Property  Resources  Services.  GSA,  18th 
and  F  Streets  NW.,  Washington,  DC 
20405;  (202)  501-0067;  Dept.  of  Interior 
Lola  D.  Knight.  Property  Management 
Specialist.  Dept.  of  Interior.  1849  C  St. 
NW..  Mailstop  5512-MIB.  Washington. 
DC  20240;  (202)  208-4080.  (Thsse  are  not 
toll-free  numbers.) 

Dated:  )uly  19. 1991. 
Paul  Roitman  Bardadc. 

Deputy  Assistant  Secretary  for  Economic 
Development 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  07/28/81 

Suitable/Available  Properties 
Buildings  (by  State) 

Alabama 

Bldg.  T05020-^ort  Rucker 

3rd  Avenue 

Fort  Rucicer  Co:  Dale  AL  36362- 

Landholding  Agency:  Army 

Property  Number  219120108 

Status:  Unutilized 

Comment:  2500  sq.  ft.,  one  stor}-.  possible 

asbestos,  off-site  use  only. 
Bldg.  T089(n— Fort  Rucker 
7th  Avenue 

Fort  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Army 
Property  Number:  219120109 
Status:  Unutilized 
Comment:  2350  sq.  ft.,  one  story,  possible 

asbestos,  needs  rehab,  off-site  use  only. 
Bldg.  T08902— Fort  Rucker 
7th  Avenue 

Fort  Rucker  Co:  Dale  AL  36362- 
Landholding  Agency:  Array 
Property  Number  219120110 
Status:  Unutilized 
Comment:  3663  sq.  ft.,  one  8tor>',  possible 

asbestos,  needs  rehab,  off-site  use  only. 
Bldg.  T08903— Fort  Rucker 
7th  Avenue 

Fori  Rucker  Co:  Dale  AL  38382- 
Landholding  Agency:  Army 
Property  Number  219120111 
Status:  Unutilized 
Comment:  3404  sq.  ft.  one  story,  possible 

asbestos,  needs  rehab,  off-site  use  only. 
Bldg.  T08917— Fort  Rucker 
Corner  of  Division  Road  &  7th  Avenue 
Fort  Rucker  Co:  Dale  AL  36382- 
Landholding  Agency:  Army 
Property  Number  219120112 
Status:  Unutilized 
Comment:  16004  sq.  ft,  two  story,  possible 

asbestos,  needs  rehab. 

Arizona 

Bldg.  T67208 

U.S.  Army  Intelligence  Center 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  06635- 

Landholding  Agency:  Army 

Property  Number  219120113 

Status:  Unutilized 

Comment:  2549  sq.  ft.  one  story  wood,  most 

recent  use — storage. 
Bldg.  T70224  • 

U.S.  Army  Intelligence  Center 


Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120149 
Status:  Unutilized 

Comment  1252  sq.  ft,  one  story  wood:  most 
recent  use  Administrative. 

Guam 

Harmon  VOR  site  (Portion)  (AJKZ)    . 

Municipality  of  Dededo 

Dededo  Co:  Guam  GU  96912- 

Location: 

Approx.  12  miles  southwest  of  Anderson  AFB 

proper. 
Landholding  Agency:  Air  Force 
Property  Number  189120234 
Status:  Unutilized 

Comment:  550  sq.  ft  bldg..  needs  rehab  on  82 
'     acres. 

Texas 

Bldg.  T-340— Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  7S234-5000 
Landholding  Agency:  Army 
Property  Number:  219120102 
Status:  Unutilized 

Comment:  2284  sq.  ft.,  one  story  wood  bldg.. 
potential  utilities,  presence  of  a8t>estos. 

Bldg.  T-341  Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234-5000 

Landholding  Agenc>':  Army 

Property  Number  219120103 

Status:  Unutilized 

Comment:  2264  sq.  ft.,  one  story  wood  bldg., 

potential  utilities,  presence  of  asbestos. 
Bldg.  456— Fort  Bliss 
456  Pershing  Road 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120115 
Status:  Unutilized 
Comment:  1770  sq.  ft.,  one  story,  most  recent 

use — Youth  center  off-site  use  only. 
Bldg  468— Fort  Bliss 

468  Shannon  Road 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Numlier  219120116 

Status:  Unutilized 

Comment:  3540  aq.  ft.,  two  story  xvood  frame: 
presence  of  friable  asbestos  in  boiler  room: 
most  recent  use — barracks:  off-site  use 
only. 

Bldg.  469— Fort  Bliss 

469  Shannon  Road 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120117 

Status:  Unutilized 

Comment:  3540  sq.  ft.,  two  story  wood  frame 
presence  of  friable  asbestos:  most  recent 
use — barracks:  off-site  use  only. 

Bldg.  478— Fort  Bliss 

478  Doniphan  Road 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120118 

Status:  Unutilized 

Comment:  3540  sq.  ft.,  two  story  wood  fram  r; 
presence  of  friable  asbestos:  most  recent 
use — barracks:  off-site  use  only. 

Bldg.  479— Fort  Bliss.  Tex. 

479  Doniphan  Road 
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El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Anny 

Property  Number  219120119 

Status:  Unutilized 

Comment:  3540  sq.  ft.,  two  story  wood  frame; 

presence  of  friable  asbestos;  most  recent 

use— barracks;  off-site  use  only. 
Bldg.  4202— Fort  Bliss,  Tex. 
4202  Access  Road 
Logan  Heights 

EI  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120120 
Status:  Unutilized 
Comment:  2100  sq.  ft.,  one  story,  needs  rehab; 

most  recent  use  dental  clinic;  off-site  use 

only. 

Bldg.  4308— Fort  Bliss.  Tex. 

4308  Link  Road 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120121 

Status:  Unutilized 

Comment:  4106  sq.  ft.,  one  story  wood  frame; 
needs  rehab;  most  recent  use — Skill 
Development  Center  off-site  use  only. 

Bldg.  4346— Fort  Bliss,  Tex. 

4348  Leo  Drive 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120122 

Status:  Unutilized 

Comment:  1829  sq.  ft.,  one  story  wood  frame; 

most  recent  use  vehicle  maintenance  shop; 

off-site  use  only. 

Bldg.  434&-Fort  Bliss.  Tex. 

4349  Leo  Drive 

El  Paso  Co:  El  Paso  TX  79919- 

Landholding  Agency:  Army 

Property  Number  219120123 

Status:  Unutilized 

Comment:  1829  sq.  ft.,  one  story  wood  frame: 

most  recent  use  vehicle  maintenance  shop; 

off-site  use  only. 

Bldg.  4745— Fort  Bliss,  Tex. 

4745  Grinder  Avenue 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120124 

Status:  Unutilized 

Comment:  873  sq.  ft.,  one  story  wood  frame; 

most  recent  use  Company  Headquarters 

Bldg;  off-site  use  only. 
Bldg.  4747— Fort  Bliss.  Tex. 
4747  Grinder  Avenue 
Logan  Heights 

El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120125 
Status:  Unutilized 
Comment:  486  net  sq.  ft.,  one  story,  needs 

major  rehab;  off-site  use  only. 
Bldg.  4749— Fort  Bliss.  Tex. 
4749  GatcheU  Avenue 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120128 
Status:  Unutilized 
Comment:  873  net  sq.  ft.,  one  story;  most 

recent  use— storage;  off-site  use  only. 
B|dg.  4752— Fort  Bliss.  Tex. 
4752  Grinder  Avenue 
Logan  Heights 
El  Paso  Co:  El  Paso  TX  79916- 


Landholding  Agency:  Army 

Property  Number  219120127 

Status:  Unutilized 

Comment:  2169  sq.  ft.,  one  story  wood  frame; 

limited  utihties;  most  recent  use — storage; 

off-site  use  only. 

Bldg.  4758— Fort  Bliss.  Tex. 

4758  Grinder  Avenue 

Logan  Heights 

El  Paso  Co;  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120126 

Status:  Unutilized 

Comment:  915  sq.  ft.,  one  story  wood  frame; 

most  recent  use  day  room;  off-site  use  only. 
Bldg.  4761— Fort  Bliss.  Tex. 
4761  Logan  Heights 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120129 
Status:  Unutilized 
Comment:  915  sq.  ft.,  one  story  wood  frame: 

most  recent  use  Administrative;  off-site  use 

only. 

Bldg.  4781— Fort  Bliss,  Tex. 
4781  Burgin  Street 
Logan  Heights 

El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120130 
Status:  Unutilized 

Comment:  1266  sq.  ft.,  one  story  wood  frame; 
presence  of  friable  asbestos;  most  recent 
use — sales  store;  off-site  use  only. 
Bldg.  4783— Fort  Bliss.  Tex.  4783  Burgin  Street 
Logan  Heights 

El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120131 
Status:  Unutilized 

Comment:  873  sq.  ft.,  one  story  wood  frame; 
possible  asbestos;  most  recent  use — Day 
room;  off-site  use  only. 
Bldg.  4818 
Fort  Bliss 

4818  Gatchell  Avenue 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120132 
Status:  Unutilized 

Comment:  873  sq.  ft.,  one  story  wood  frame; 
presence  of  friable  asbestos:  most  recent 
use — Day  room;  off-site  use  only. 
Bldg.  4820— Fort  Bliss.  Tex. 
4820  Hohenthal  Avenue 
Logan  Heights 

El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120133 
Status:  Unutilized 

Comment:  873  sq.  ft.,  one  story  wood  frame; 
possible  asbestos;  most  recent  use — Day 
room;  off-site  use  only. 
Bldg.  4825— Fort  Bliss.  Tex. 
4825  Hohenthal  Ave. 
El  Paso  Co;  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120134 
Status:  Unutilized 

Comment:  2169  sq.  ft.,  one  story  wood  frame; 
most  recent  use— General  storage;  off-site 
use  only. 

Bldg.  4828— Fort  Bliss.  Tex. 
4828  Gatchell  Avenue 


El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120135 

Status:  Unutilized 

Comment:  915  sq.  ft.,  one  story  wood  frame; 

presence  of  friable  asbestos,  in  boiler  room; 

most  recent  use — Day  room;  off-site  use 

only. 

Bldg.  4829— Fort  Bliss.  Tex. 

4829  Gatchell  Avenue 

El  Paso  Co:  EI  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120136 

Status:  Unutilized 

Comment:  915  sq.  ft.,  one  story  wood  frame; 

most  recent  use — General  storage;  off-site 

use  only. 

Bldg.  4837— Fort  Bliss.  Tex. 

4837  Gatchell  Avenue 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120137 

Status:  Unutilized 

Comment:  1770  sq.  ft.,  one  story  wood  frame; 

presence  of  friable  asbestos  in  boiler  room; 

most  recent  use— Instruction  bldg.;  off-site 

use  only. 

Bldg.  4839— Fort  Bliss.  Tex. 

4839  Burgin  Street 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120138 

Status:  Unutilized 

Comment:  873  sq.  ft.,  one  story  wood  frame: 

presence  of  friable  asbestos  in  boiler  room; 

most  recent  use — Day  room;  off-site  use 

only. 

Bldg.  4867— Fort  Bliss.  Tex. 

4867  Burgin  Street 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120139 

Status:  Unutilized 

Comment:  2168  sq.  ft.,  one  story  wood  frame; 

presence  of  friable  asbestos  in  boiler  room; 

most  recent  use — Instruction  bldg.;  off-site 

use  only. 

Bldg.  488&-Fort  Bliss,  Tex. 

4888  Burgin  Street 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120140 

Status:  Unutilized 

Comment:  873  sq.  ft.,  one  story  wood  frame; 

most  recent  use — Day  room;  off-site  use 

only. 

Bldg.  4875— Fort  Bliss,  Tex. 

4875  Burgin  Street 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120141 

Status:  Unutilized 

Comment:  2169  sq.  ft,  one  story  wood  rrame; 

presence  of  friable  asbestos;  most  recent 

use — storage;  off-site  use  only. 
Bldg.  4877— Fort  Bliss,  Tex. 
4877  Burgin  Street 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Numlier  219120142 
Status:  Unutilized 
Comment:  873  sq.  ft.,  one  story  wood  frame; 

possible  friable  asbestos;  most  recent  use — 

Day  room;  off-site  use  only. 


Bldg.  4921— Fort  Bliss.  Tex. 
4921  Kefcham  Avenue 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120143 
Status:  Unutilized 
Comment:  1381  sq.  ft.  one  story  v 
possible  friable  asbestos;  most 
Day  room;  off-site  use  only. 

Bldg.  4925— Port  Bliss,  Tex. 

4925  Ketcham  Avenue 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120144 

Status:  Unutilized 

Comment:  2189  sq.  ft.,  one  story  v 
limited  utilities;  possible  friable 
most  recent  use — storage;  off-si 

Bldg.  4938— Fort  Bliss.  Tex. 

4938  Burgin  Street 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120145 

Status:  Unutilized 

Comment:  1770  sq.  ft.,  one  story  v 
possible  friable  asbestos;  most 
storage;  off-site  use  oi^y;  limite 

Bldg.  4940— fort  Bhss.  Tex. 

4940  Burgin  Street 

El  Paso  Co:  El  Paso  TX  79016- 

Landholding  Agency:  Army 

Property  Number  219120146 

Status:  Unutilized 

Comment:  1792  tq.  ft.  one  story  v 
possible  friable  asbestos:  most 
storage;  off-site  use  only;  limite 

Bldg.  11190— Fort  Bliss,  Tex. 

11190  SGT  E.  Churchill  Street 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120147 
Status:  Unutilized 

Comment  600  sq.  ft.,  one  story  w 
limited  utilities;  needs  rehab;  n 
use — storage;  off-site  use  only. 

Bldg.  11191— Fort  Bliss,  Tex. 

11191  SGT  E.  Churchill  Street 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120148 
Status:  Unutilized 

Comment  1140  sq.  ft.,  one  story  \ 
limited  utilities;  most  recent  us 
off-site  use  only. 

Virginia       1 1 

Bldg.  «43— Admin.  Gen  Purp  Bid: 

FortMyer 

Washington  Avenue 

Fort  Myer  Co:  Arlington  VA  2221 

Landholdtng  Agency:  Army 

Property  Number  219120100 

Status:  Unutilized 

Comment:  1341  sq.  ft.  two  story. 

siding,  needs  major  rehab,  posi 

asbestos,  off-site  use  only. 
Bldg.  #46— Admin.  Gen  Purp  B14 
Fort  Myer 

Washington  Avenue 
Fort  Myer  Co:  Arlington  VA  2221 
Landholding  Agency:  Army 
Property  Number  219120101 
Status:  Unutilized 
Comment  2866  sq.  ft.  two  story  1 

wood  shingles,  needs  major  rel 

use  only. 
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El  Paso  Co:  El  Paso  TX  7991fr- 

Landholding  Agency:  Army 

Property  Number  219120135 

Status:  Unutilized 

Comment:  915  sq.  ft.,  one  story  wood  frame; 

presence  of  friable  asbestos,  in  boiler  room; 

most  recent  use — Day  room;  off-site  use 

only. 

Bldg.  4829— Fort  Bliss,  Tex. 

4829  Gatchell  Avenue 

El  Paso  Co:  El  Paso  TX  79918- 

Landholding  Agency:  Army 

Property  Number  219120136 

Status:  Unutilized 

Comment:  915  sq.  ff„  one  story  wood  frame; 

most  recent  use — General  storage;  off-site 

use  only. 

Bldg.  4837— Fort  Bliss,  Tex. 

4837  Gatchell  Avenue 

El  Paso  Co:  El  Paso  TX  7991&- 

Landholding  Agency:  Army 

Property  Number  219120137 

Status:  Unutilized 

Comment:  1770  sq.  ft.,  one  story  wood  frame: 

presence  of  friable  asbestos  in  boiler  room; 

most  recent  use— Instruction  bldg.;  off-site 

use  only. 

Bldg.  4839— Fort  Bliss.  Tex. 

4839  Burgin  Street 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120138 

Status:  Unutilized 

Comment:  873  sq.  ft.,  one  story  wood  frame; 

presence  of  friable  asbestos  in  boiler  room; 

most  recent  use— Day  room;  off-site  use 

only. 

Bldg.  4867— Fort  Bliss,  Tex. 

4887  Bui^gin  Street 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120139 

Status:  Unutilized 

Comment:  2169  sq.  ft.,  one  story  wood  frame; 
presence  of  friable  asbestos  in  boiler  room: 
most  recent  use — Instruction  bldg.;  off-site 
use  only. 

Bldg.  4868— Fort  Bliss.  Tex. 

4888  Burgin  Street 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120140 

Status:  Unutilized 

Comment:  873  sq.  ft.,  one  story  wood  frame; 

most  recent  use — Day  room;  off-site  use 

only. 

Bldg.  4875— Fort  Bliss.  Tex. 

4875  Burgin  Street 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120141 

Status:  Unutilized 

Comment:  2169  sq.  ft.  one  story  wood  rrame; 

presence  of  friable  asbestos;  most  recent 

use — storage;  off-site  use  only. 
Bldg.  4877— Fort  Bliss.  Tex. 
4877  Burgin  Street 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120142 
Status:  Unutilized 
Comment:  873  sq.  ft.,  one  story  wood  frame; 

possible  friable  asbestos:  most  recent  use — 

Day  room;  off-site  use  only. 
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B'.dg.  4921— Fort  Bliss.  Tex. 

4921  Ketcham  Avenue 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219120143 

Status:  Unutilized 

Comment:  1381  sq.  ft.  one  story  wood  frame; 

possible  friable  asbestor,  most  recent  use — 

Day  room;  off-site  use  only. 
Bldg.  4925— Fort  Bliss,  Tex. 
4925  Ketcham  Avenue 
El  Paso  Co:  Bl  Paso  TX  79916- 
Landholding  Agency:  Array 
Property  Number  219120144 
Status:  Unutilized 
Conunent:  2169  sq.  ft.,  one  story  wood  frame: 

limited  utilities;  possible  friable  asbestos; 

most  recent  use — storage;  off-site  use  only. 
Bldg.  4938— Fort  Bliss.  Tex. 
4938  Burgin  Street 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Propertj'  Number  219120145 
Status:  Unutilized 
Comment  1770  sq.  ft.,  one  story  wood  frame: 

possible  friable  asbestos;  most  recent  use — 

storage;  off-site  use  only:  limited  utilities. 

Bldg.  4940— Fort  Bliss.  Tex. 

4940  Burgin  Street 

El  Paso  Co:  El  Paso  TX  79016- 

Landholding  Agency;  Army 

Property  Number  219120148 

Status:  Unutilized 

Comment  1792  sq.  ft.  one  story  wood  frame; 
possible  friable  asbestos;  most  recent  use — 
storage;  ofif-site  use  only;  limited  utilities. 

Bldg.  11190— Fort  Bliss.  Tex. 

11190  SGT  E.  Churchill  Street 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120147 
Status:  Unutilized 

Comment  600  sq.  ft.  one  story  wood  frame: 
limited  utilities;  needs  rehab;  most  recent 
use — storage;  off-site  use  only. 

Bldg.  11191— Fort  Bliss.  Tex. 

11191  SGT  E.  Churchill  Street 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219120148 
Status:  Unutilized 

Conunent  1140  sq.  ft.,  one  story  wood  frame: 
limited  utilitier.  most  recent  use — storage: 
off-site  use  only. 

Bldg.  *43— Admin.  Gen  Purp  Bldg. 

FortMyer 

Washington  Avenue 

Fort  Myer  Co:  Arlington  VA  22211- 

Landholding  Agency:  Army 

Property  Number  219120100 

Status:  Unutilized 

Comment:  1341  sq.  ft.  two  story,  brick/wood 

siding,  needs  major  rehab,  possible 

asbestos,  off-site  use  only. 
Bldg.  #46— Admin.  Gen  Purp  Bldg. 
Fort  Myer 

Washington  Avenue 
Fort  Myer  Co:  Arlington  VA  22211- 
Landholding  Agency:  Army 
Property  Number  219120101 
Status:  Unutilized 
Comment  2866  sq.  ft,  two  story  brick/partial 

wood  shingles,  needs  major  rehab,  off-site 

use  only. 


Suitable/Unavailable  Properties 

Buildings  (by  State) 

Texas 

Facilitiy  237— Carswell  AFB 

301  Roaring  Springs  Road 

Fort  Worth  Co:  Tarrant  TX  76127- 

Landholding  Agency:  Air  Force 

Property  Number  189120235 

Status:  Unutilized 

Conunent:  1285  sq.  ft.,  wood  shingles,  one 

story,  most  recent  use — residential,  needs 

rehab 
Bldg.  T-342  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219120104 
Status:  Unutilized 
Comment  2284  sq.  ft.,  one  story  wood  bldg.. 

presence  of  asbestos. 
Bldg.  T-1165  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219120105 
Status:  Unutilized 
Comment:  4720  sq.  fl..  two  story  wood  bldg.. 

potential  utilities,  needs  rehab,  presence  of 

asbestos. 
Bldg.  S-2586  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219i20106 
Status:  Unutilired 
Comment:  19436  sq.  ft.,  two  story  wood/ 

stucco  bldg.,  potential  utilities,  needs 

rehab. 
Bldg.  T-2589— Fort  Sam  Houston 
San  Antonio  Co:  Bexas  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219120107 
Status:  Unutilized 
Comment:  15380  sq.  ft.,  two  stop  wood  bldg.. 

needs  rehab. 
Bldg.  809  Fort  Hood 
20th  Street  and  Central  Avenue 
Fort  Hood  Co:  Bell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219120114 
Status:  Unutilized 
Comment  4779  sq.  ft.,  two  story  wooden 

structure,  needs  major  rehab,  no  latrine 

facilities. 

Unsuitable  Properties 

Buildings  (by  State) 

Illinois 

Former  Martin  L  King  Center 

3312  West  Grenshaw  Avenue 

Chicago  Co:  Cook  IL  60624- 

Landholding  Agency:  GSA 

Property  Number  549130005 

Status:  Excess 

Reason: 

Other 

Comment:  extensive  deterioration 

GSA  Number  2(R)-F-IL-691 

Washingtoo 

Bldg.  #36— Stehekin  District 
Company  Creek  Road 
Stehekin  Co:  Chelan  WA  96852- 

Landholding  Agency:  Interior 
Property  Number  619130001 
Status:  Unutilized 


Reason: 

Other 

Comment:  extensive  deterioration 

Bldg.  689— Comfort  Station 

Olympic  Hot  Springs  Wilderness 

Backcountry 
Port  Angeles  Co:  Oallam.  WA  98362-6798 
Landholding  Agency;  Interior 
Property  Number  619130002 
Status:  Excess 
Reason: 
Other 

Comment:  extensive  deterioration 
Bldg.  252— Storage  Shed 
Olympic  Hot  Springs  Wilderness 

Backcountry 
Port  Angeles  Co:  Clallam  WA  98362-6798 
Landholding  Agency:  Interior 
Property  Number  619130003 
Status:  Excess 
Reason: 
Other 
Comment:  extensive  deterioration 

(FR  Doc.  91-17637  Filed  7-25-91:  8:45  am] 

BILUNQ  CODE  4aiO-3»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-O60-01-544O-10-ZB8B1 

Availability  of  Draft  Environmental 
Impact  Statement  and  Report  for  the 
Proposed  Eagle  Mountain  LandfiH, 
Riverside  County,  CA 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  availability, 

summary:  In  accordance  with  section 
102  of  the  National  Environmental 
Policy  Act  of  1969,  a  joint  Draft 
Environmental  Impact  Statement  and 
Report  (EIS/EIR)  has  been  prepared  by 
the  Bureau  of  Land  Management  and 
County  of  Riverside.  California  for  the 
proposed  Eagle  Mountain  Landfill.  The 
EIS/EIR  describes  and  analyzes  four 
alternatives  including  the  proposed 
project.  Mine  Reclamation  Corporation 
has  proposed  to  utilize  the  Kaiser  Steel 
Resources.  Inc..  Eagle  Mountain  Mine 
site  in  Riverside  County.  California,  and 
an  associated  railroad  spur  for  a  Class 
III  waste  disposal  facility.  The  site 
would  also  be  used  for  the  storage  of 
recyclable  materials,  rail  and  equipment 
maintenance,  landfill  gas  recovery  and 
utilization,  flare/energy  recovery, 
leachate  processing,  wastewater 
treatment,  the  continuance  and/or 
expansion  of  the  existing  residential  and 
commercial  land  uses,  and  the 
expansion  of  the  Retum-to-Custody 
facility  (California  Department  of 
Corrections).  The  proposal  includes  a 
land  exchange  and  application  for  a 
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right-of-way  with  the  BLM  and  a 
Specific  Plan  Amendment  with  the 
County.  The  EIS/EIR  analyzes  the 
effects  of  the  proposed  action  and 
alternatives  on  such  environmental 
issues  as  desert  tortoise,  air  and  wafer 
quality,  visual  and  cultural  resources, 
and  public  safety. 

Public  reading  copies  are  available  for 
review  at  the  following  libraries: 
BLM  Library,  Service  Center,  Denver, 

CO 
California  State  Library,  Government 

Publications,  Sacramento.  CA 
Coachella  Branch  Librarj',  Coachella, 

CA 
Desert  Hot  Springs  Branch  Library. 

Desert  Hot  Springs,  CA 
Indio  Branch  Library,  Indio,  CA 
I^ke  Tamarisk  Branch  Library,  Desert 

Center,  CA 
Los  Angeles  Public  Lbrary,  Fifth  St.,  Los 

Angeles,  CA 
Los  Angeles  Public  Library,  Spring  St., 

Los  Angeles,  CA 
Palm  Desert  Branch  Library,  Palm 

Desert,  CA 
Palm  Springs  Library  Center,  Palm 

Springs,  CA 
Palo  Verde  Valley  District  Library, 

BIythe,  CA 
Central  Library,  Seventh  St..  Riverside 
CA 

San  Bernardino  County  Library,  Joshua 

Tree,  CA 
San  Bernardino  County  Library,  Adobe 

Rd,  Yucca  Valley,  CA 
San  Bernardino  County  Library,  29 

Palms  Hwy,  Yucca  Valley,  CA 
San  Bernardino  Public  Library.  West  6th 

St.,  San  Bernardino,  CA 
UC  Riverside  Library,  Government 

Publications,  Riverside,  CA 

Copies  are  also  available  for  review 
at  the  following  BLM  and  County 
offices: 

Bureau  of  Land  Management.  Palm 

Springs-South  Coast  RA,  400  S.  Farrell 

Dr.,  Suite  B-2C5,  Palm  Springs.  CA 

92262 
(As  of  mid-August,  the  new  address  will 

be:  Palm  Springs-South  Coast  RA,  63- 

500  Garnet  Ave.,  P.O.  Box  2000.  N. 

Palm  Springs,  CA  92258-2000) 
Bureau  of  Land  Management,  CA  Desert 

District  Office,  6221  Box  Springs  Blvd  . 

Riverside.  CA  92507—0714 
Bureau  of  Land  Management.  California 

State  Office,  Federal  Office  BIdg.,  2800 

Cottage  Way,  Rm.  E-2841, 

Sacramento,  CA  95825 
Riverside  County,  Planning  Depf.. 

County  Admin.  Office,  4080  Lemon  St.. 

9th  Fir.,  Riverside,  CA  92501-3651 
Riverside  County  Planning  Dept., 

Bermuda  Dunes  Office,  79733  Country 

Club  Dr.,  Bermuda  Dunes,  CA  92201. 
DATES  FOR  PUBUC  HEARINGS  AND 
COMMENTS:  Public  hearings  will  be  held 
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on  the  following  dates:  7  p.m.  on 
Tuesday.  August  27. 1991,  at  Palm 
Desert  City  Hall,  73510  Fred  Waring  Dr., 
Palm  Desert,  CA  92260  (619-346-0611) 
and  7  p.m.  on  Wednesday,  August  28, 
1991,  at  Lake  Tamarisk  Recreation 
Center,  26251  Parkview  Dr.,  Desert 
Center.  CA  92239  (619-227-3203). 

Comments  concerning  the  adequacy 
of  this  document  will  be  considered  in 
preparation  of  the  Final  EIS/EIR.  A  sixty 
(60)  day  comment  period  has  been 
established  for  this  document.  Written 
comments  on  this  document  will  be 
accepted  through  September  24, 1991, 
and  should  be  addressed  to:  Bureau  of 
Land  Management.  Palm  Springs-South 
Coast  Resource  Area.  Attn:  Marianne 
Wetzel.  63-500  Garnet  Ave..  P.O.  Box 
2000,  N.  Palm  Springs.  CA  92258-2000. 

Dated:  July  10, 1991. 
Alan  Stein, 

Actwg  District  Manager. 
[FR  Doc.  91-16973  Filed  7-25-91;  8:45  am] 

BILUNQ  CODE  4310-40-M 


[CA-010-01-4320-021 

Bakersfield  District  Grazing  Advisory 
Board  Meeting 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Bakersfield  District 
Grazing  Advisory  Board  meeting. 


SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  and  the 
Federal  Land  Policy  and  Management 
Act  (Pub.  L  94-579)  that  the  Bakersfield 
District  Grazing  Advisory  Board  will 
meet  Wednesday  August  21, 1991  from 
10  am  to  3  pm  in  room  335  of  the  Federal 
Building,  800  Truxtun  Ave..  Bakersfield, 
California. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include 
discussion  of  FY  91  project 
accomplishments,  FY  92  planned 
projects,  and  allotment  management 
planning  in  the  District. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements,  or  hie  written  statements  for 
consideration  by  the  Board,  Anyone 
wishing  to  make  an  oral  statement  must 
notify,  in  writing,  the  Bakersfield  District 
Manager  (Bureau  of  Land  Management, 
800  Truxtun  Ave.,  room  311.  Bakersfield. 
CA  93301)  by  August  19. 1991. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  Bakersfield  District 
Office,  and  will  be  available  for 
inspection,  during  business  hours, 
within  30  days  following  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holden  Brink,  Natural  Resource 


Specialist.  Bureau  of  Land  Management. 

800  Truxtun  Ave.,  room  311,  Bakersfield, 

CA  93301  or  phone  (805)  861-4230. 

H.  Edward  Lynch, 

A  ssocia  te  District  Manager. 

[FR  Doc.  91-17729  Filed  7-25-91;  8:45  am] 

BILUNQ  COOE  431(MM-M 


[CO-050-4830-12] 

Canon  City  District  Advisory  Council 
IMeeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579  that 
the  Canon  City  District  Advisory 
Council  (DAC)  Meeting  will  be  held 
Thursday,  August  15, 1991, 1  30  p.m.  to 
4:30  p.m.  and  Friday,  August  16, 1991, 10 
a.m.  to  2:30  p.m..  at  the  Canon  City 
District  Office.  3170  East  Main.  Canon 
City.  Colorado. 
The  meeting  agenda  will  include: 

1.  A  tour  of  the  Garden  Park  Fossil  Area. 

2.  A  workshop  on  the  Arkansas  River 
Wild  and  Scenic  River  Study. 

3.  Public  presentations  to  the  council 
(open  invitation). 

The  meeting  is  open  to  the  public. 
Persons  interested  may  make  oral 
presentations  to  the  council  at  11:30 
a.m..  August  16.  or  they  may  file  written 
statements  for  the  council's 
consideration.  The  District  Manager 
may  limit  the  length  of  oral 
presentations  depending  on  the  number 
of  people  wishing  to  speak. 

ADDRESSES:  Anyone  wishing  to  make  an 
oral  or  written  presentation  to  the 
council  should  notify  the  District 
Manager,  Bureau  of  Land  Management. 
P.O.  Box  2200,  3170  East  Main,  Canon 
City.  Colorado  81215-2200,  by  August  15. 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ken  Smith  (719)  275-0631. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  minutes  of  the  meeting  will 
be  available  for  public  inspection  and 
rep-oduction  during  regular  working 
hours  at  the  District  Office 
approximately  30  days  following  the 
meeting. 

Donnie  R.  Sparks, 

District  Manager. 

[FR  Doc.  91-17730  Filed  7-25-91;  8:45  am] 

BlUJMa  CODE  4310-J»-II 


(CA-010-4212-13;  CACA  28305) 

Realty  Action;  Exchange  of  Pt 
Land  in  Placer  County,  CA;  C< 

To  notice  document  91-14081 
27287.  issue  of  Thursday,  June ; 
in  the  second  column,  add  the  J 
to  the  end  of  the  summary: 

The  subject  public  land  is  he 
segregated  from  settlement,  loc 
entry  under  the  public  land  lav 
mining  laws  for  a  period  of  tw( 
the  two  year  segregation  will  e 
June  13, 1993. 
DXSwickard. 
Area  Manager. 
[FR  Doc.  91-17731  Filed  7-25-01;  8: 

MLUNO  COOC  4)1(M«-M 


[iyiT-02(M12(M>8] 

Montana;  Resource  Managem 
Amendment 

AGENCY:  Bureau  of  Land  Manai 
Miles  City  District  Office.  Inter 
ACTION:  Notice  of  intent  to  prej 
resource  management  plan  ami 
to  change  the  unsuitability  crit( 
designation  of  Federal  coal  Ian 
Horn  County,  Montana. 

SUMMARY:  A  Resource  Manage 
Plan  (RMP)  Amendment/Envir 
Assessment  will  be  prepared  o 
proposal  to  change  the  unsuital 
criteria  designation  on  certain  I 
coal  lands  in  and  around  the  S| 
Creek  Coal  Company's  (SCCC) 
Big  Horn  County.  Montana. 

The  Powder  River  RMP  ideni 
portions  of  Federal  coal  lands  i 
R.  39  £.,  sections  22,  23,  26  and 
unsuitable  for  mining  because  ( 
golden  eagle  nest  (criterion  11) 
overlapped  mule  deer/antelopc 
range  (criterion  15).  SCCC  has ; 
consideration  of  a  proposal  to  < 
portion  of  these  lands  for  the  p 
expanding  its  mining  operation 

The  golden  eagle  nest  was  d( 
by  natural  causes  approximate 
years  ago  and  the  eagles  have  i 
relocated  their  nest  some  three 
distant.  The  U.S.  Fish  and  Wile 
Service  has  been  consulted  anc 
objections  to  removing  the  unsi 
criterion  designation  (11)  for  th 

There  are  880  acres  of  overla 
mule  deer/antelope  winter  ranj 
lands  involved  are  scattered  ps 
Federal  surface/Federal  minen 
however,  the  majority  of  these 
private  surface/Federal  mlnera 
is  the  private  surface  owner.  T! 
proposal  is  to  disturb  a  total  of 
of  the  winter  range  of  which  on 
acres  would  be  mined.  The  add 
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Specialist,  Bureau  of  Land  Management, 

800  Truxtun  Ave.,  room  311,  Bakersfield, 

CA  93301  or  phone  (805)  861-4230. 

H.  Edward  Lynch, 

Associate  District  Manager. 

[FR  Doc.  91-17729  Filed  7-25-91;  8:45  am] 

BILUNQ  COOE  4310-04-M 


[CO-050-4830-12] 

Canon  City  District  Advisory  Council 
IMeeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 


summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579  that 
the  Canon  City  District  Advisory 
Council  (DAC)  Meeting  will  be  held 
Thursday,  August  15, 1991, 1  30  p.m.  to 
4:30  p.m.  and  Friday,  August  16. 1991, 10 
a.m.  to  2:30  p.m.,  at  the  Canon  City 
District  Office.  3170  East  Main.  Canon 
City.  Colorado. 
The  meeting  agenda  will  include: 

1.  A  tour  of  the  Garden  Park  Fossil  Area. 

2.  A  workshop  on  the  Arkansas  River 
Wild  and  Scenic  River  Study. 

3.  Public  presentations  to  the  council 
(open  invitation). 

The  meeting  is  open  to  the  public. 
Persons  interested  may  make  oral 
presentations  to  the  council  at  11:30 
a.m..  August  16.  or  they  may  file  written 
statements  for  the  council's 
consideration.  The  District  Manager 
may  limit  the  length  of  oral 
presentations  depending  on  the  number 
of  people  wishing  to  speak. 

ADDRESSES:  Anyone  wishing  to  make  an 
oral  or  written  presentation  to  the 
council  should  notify  the  District 
Manager,  Bureau  of  Land  Management. 
P.O.  Box  2200,  3170  East  Main,  Canon 
City,  Colorado  81215-2200,  by  August  15. 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ken  Smith  (719)  275-0631. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  minutes  of  the  meeting  will 
be  available  for  public  inspection  and 
rep-oduction  during  regular  working 
hours  at  the  District  Office 
approximately  30  days  following  the 
meeting. 

Donnie  R.  Sparks, 

District  Manager. 

[FR  Doc.  91-17730  Filed  7-2S-91;  8:45  am] 

BILUNO  COOE  4310-JS-M 


(CA-010-4212-13;  CACA  28305) 

Realty  Action;  Exctiange  of  Public 
Land  In  Placer  County,  CA;  Correction 

To  notice  document  91-14081.  page 
27267,  issue  of  Thursday,  June  13, 1991. 
in  the  second  column,  add  the  following 
to  the  end  of  the  summary: 

The  subject  public  land  is  hereby 
segregated  from  settlement,  location  and 
entry  under  the  public  land  laws  and 
mining  laws  for  a  period  of  two  years; 
the  two  year  segregation  will  expire  on 
June  13, 1993. 
DXSwickard, 
Area  Manager. 
[FR  Doc.  91-17731  Filed  7-25-91;  8:45  am] 
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[MT-020-4120-08] 

Montana;  Resource  Management  Plan 
Amendment 

AGENCY:  Bureau  of  Land  Management, 
Miles  City  District  Office,  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
resource  management  plan  amendment 
to  change  the  unsuitability  criteria 
designation  of  Federal  coal  lands  in  Big 
Horn  County,  Montana. 

SUMMARY:  A  Resource  Management 
Plan  (RMP)  Amendment/Environmental 
Assessment  will  be  prepared  on  a 
proposal  to  change  the  unsuitability 
criteria  designation  on  certain  Federal 
coal  lands  in  and  around  the  Spring 
Creek  Coal  Company's  (SCCC)  mine  in 
Big  Horn  County,  Montana. 

The  Powder  River  RMP  identified 
portions  of  Federal  coal  lands  in  T.  8  S., 
R.  39  E.,  sections  22,  23,  26  and  27  as 
unsuitable  for  mining  because  of  a 
golden  eagle  nest  (criterion  11)  and 
overlapped  mule  deer/antelope  winter 
range  (criterion  15).  SCCC  has  requested 
consideration  of  a  proposal  to  disturb  a 
portion  of  these  lands  for  the  purpose  of 
expanding  its  mining  operations. 

The  golden  eagle  nest  was  destroyed 
by  natural  causes  approximately  seven 
years  ago  and  the  eagles  have  since 
relocated  their  nest  some  three  miles 
distant.  The  U.S.  Fish  and  Wildlife 
Service  has  been  consulted  and  has  no 
objections  to  removing  the  unsuitability 
criterion  designation  (11)  for  this  site. 

There  are  880  acres  of  overlapped 
mule  deer/ antelope  winter  range.  The 
lands  involved  are  scattered  parcels  of 
Federal  surface/Federal  minerals; 
however,  the  majority  of  these  lands  are 
private  surface/Federal  minerals.  SCCC 
is  the  private  surface  owner.  Their 
proposal  is  to  disturb  a  total  of  228  acres 
of  the  winter  range  of  which  only  20 
acres  would  be  mined.  The  additional 


disturbance  would  be  for  associated 
mining  operations  such  as  backsloping 
for  reclamation  purposes  and  haul 
roads.  This  disturbance  may  be 
considerably  less,  depending  upon  the 
final  reclamation  plan. 

Montana  Department  of  Fish.  Wildlife, 
and  Parks  (MDFW&P);  Montana 
Department  of  State  Lands  (MDSL);  and 
SCCC  representatives  have  met  and 
agreed  in  principle  that  these  lands  can 
be  changed  from  "unsuitable  for  mining" 
to  "suitable  for  mining  with 
stipulations." 

Mitigation  measures  agreed  upon  by 
all  parties  involved  the  establishment  of 
a  rest-rotation  grazing  system  and  a 
hunter  access  program  on  SCCC  private 
lands  in  and  around  the  mine  to  realize 
management  goals  of  keeping  wildlife 
populations  in  balance  with  available 
forage.  They  also  agreed  to  develop  a 
satisfactory  reclamation  plan  on  any 
lands  disturbed  or  mined  as  part  of  the 
mitigation  plan  agreement.  SCCC, 
Montana  DFWP,  and  Montana  DSL  are 
currently  working  on  an  acceptable 
agreement  and  have  petitioned  BLM  to 
redesignate  these  lands  as  "suitable  for 
mining  with  stipulations"  contingent 
upon  development  of  a  final  mitigation 
and  reclamation  plan. 
DATES:  On  or  before  August  26, 1991, 
interested  parties  may  comment  on  this 
proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  Attn:  Bill 
Matthews,  Powder  River  Resource  Area, 
Miles  City  Plaza,  Miles  City,  Montana 
59301,  Phone:  (406)  232-7000. 

Dated:  )uly  17, 1991. 
Sandra  E.  Sacher, 

Acting  District  Manager.  Miles  City  District. 
[FR  Doc.  91-17732  Filed  7-25-91;  8:45  am] 
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[UT-040-01-4410-08] 

Intent  To  Conduct  Furttier  Planning 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  intent  to  do  further 
planning  for  the  Revised  Dixie  Resource 
Management  Plan  (RMP),  Dixie 
Resource  Area,  Cedar  City  District, 
Utah. 

summary:  The  Cedar  City  District  BLM. 
announces  its  intent  to  conduct  further 
planning  for  the  Dixie  Resource  Area. 
This  further  plarming  process  will  focus 
on  the  identification  of  o^-highway 
vehicle  (OHV)  use  areas,  oil  and  gas 
leasing  categories,  desert  tortoise 
protection,  protection  of  other 
threatened  and  endangered  species, 
Areas  of  Critical  Environmental 


Concern  (ACECs),  wild  and  scenic 
rivers,  riparian  protection,  and  the 
resultant  impacts  on  livestock  grazing 
and  loca table  minerals  development.  A 
revised  Draft  RMP/ Environmental 
Impact  Statement  (EIS)  and  a  revised 
Proposed  RMP/EIS  will  be  prepared  for 
approximately  628,165  acres  of  public 
land  located  in  Washington  County, 
Utah. 

SUPPLEMENTARY  INFORMATION:  The 
planning  issues  previously  developed  as 
a  result  of  the  November  14. 1986. 
Federal  Register  Notice  (Vol.  51.  No. 
220)  will  remain  unchanged.  Briefly,  they 
are  to  determine  (1)  the  most 
appropriate  use  for  those  public  lands  in 
Washington  County  where  rapid  urban 
development  is  generating  problems 
with  the  management  of  natural 
resources:  (2)  future  management  of 
outdoor  recreation  on  public  lands;  and 
(3)  how  proposed  water  storage  projects 
will  influence  natural  resource 
management. 

The  preliminary  plarming  criteria  have 
been  modified  to  reflect  additional 
public  concern  provided  by  those 
commenting  on  the  1989  Draft  Dixie 
RMP/EIS  and  the  1980  Proposed  Dixie 
RMP/EIS.  The  modified  preliminary 
planning  criteria  for  the  revised  Dixie 
RMP/EIS  will  include  the  following: 

1.  All  criteria  listed  in  the  1989  Draft 
Dixie  RMP/EIS  will  be  utilized. 

2.  The  following  items  will  be  added 
to  the  1989  criteria: 

a.  Minerals — identify  land  not  suitable 
for  mineral  development. 

b.  Mineral  Materials  Management — 
determine  if  commercial  sales  of 
decorative  rock  and  petrified  wood  will 
be  made. 

a  Lands — identify  those  lands  or 
interest  in  lands  suitable  for  disposal  by 
exchange  only.  Identify  potential 
communication  sites. 

d.  Grazing  Management — identify 
major  impacts  to  livestock  grazing  from 
resource  decisions  proposed  in  the  plan. 
Review  the  1982  grazing  decisions. 

e.  ACECs— determine  which  lands 
meet  relevance  and  importance  criteria 
for  designation  as  an  ACEC.  Develop 
management  prescriptions  for  all 
proposed  ACECs. 

f.  Recreation — identify  areas  and 
trails  suitable  for  use  by  recreational 
OHVs.  Lands  inventoried  through  the 
Recreation  Opportunity  Spectrum  (ROS) 
system  as  primitive  or  semi-primitive 
nonmotorized  will  be  closed  to  all  OHV 
uses.  Identify  lands  suitable  for 
recreational  management  in  support  of 
Zion  National  Park  or  other  attractions. 

g.  Soil.  Water,  and  Air  Management — 
identify  proposed  reservoir  sites 
identified  by  the  Washington  County 
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Water  Conservancy  District,  and  major 
proposed  municipal  water  development 
projects  including  wells  and  support 
facilities.  Identify  varying  levels  of 
protection  based  on  riparian  values. 
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h.  Endangered  Species — identify  the 
goals  and  objectives  of  the  rangewide 
plan  for  the  desert  tortoise. 

Table  1  lists  those  areas  that  have 
been  nominated  and  found  potentially 
suitable  for  designation  as  an  ACEC. 
Additional  ACEC  nominations  may  be 


made  by  the  public  and  other  agencies. 
They  must  be  accompanied  by 
descriptive  materials,  map.s,  and 
evidence  of  the  relevance  and 
importance  of  the  values  or  hazards 
involved. 


Table  1.-^toM♦NATEo  Areas  Of  Crtttcal  Environmental  Concern  Determined  Potentially  Suitable  for  Des.gnation 


Areananw 


R«<J  BhiW 

Warnef  Ridge 

Sarrta  Clara  Rwar _ 

Santa  Ciara  Rsver 

Lower  Vlrg-n  Rrwer 

Utie  CreeK  Mountan 

Canaan  Mountain 

Red  Mountain 

Beaver  Dam  Slope  .  „ 

City  Creek 

Upper  Baaver  0am  Wash_ 


Critical  concerns 


Endanoered  plant  tpeoec  (Dwarf  bear  poppy);  Colorado  Ri'/er  salinity  control  (saBr^  soils). 

^KS*SS*^  ^'^^'^  "^  "^^^  ^"^  '"'^'  '^'"'*'  ""^  •""^  "^''°'  <^''~  «^""=  '^"''"  »y«'^=  ^«««"«  -"^^ 

TS^  S^'^*^,.'^*^"*  ^'^  °''*^  ^*^  *""^  •^  ^'^*  '*^«""«  ^•««)'  «^«'''«  ^«brtat;  candidate  fish  species 

"^l^  R^e^'^;*^);'^^;:^^'*"  "^"^  ^'"°"  ""^  "^  '"*'"'*  """'"*  '^-  ***"  ''^'-  =*^"*  "^  **>«=*" 

"S  ^^-^l"^""  "^  ^*'^'"  "*^'-  «'*"«^  «^  f^-*"  "~«'  ^^^y-  <^^'>  ">^^^  (Virgin  Anasaa  nv«.ne 

Cultural  reixiurcee  (Virpin  Anasazi  t^Mand  sites). 

Natiooal  scene  resource  (Colorado  Plateau). 

National  scanic  resource  (Colofado  Pteleau/Great  Basin  Ve-iatlon) 

Threat&ned  animal  species  (desert  »onoi«a);  Nature  Landmark  md  Desert  Woodbury 

Threatened  amr^al  species  (desert  tortowe);  corttmunify  watershed. 

Ripanan  wsUies,  fisheiiea,  »«ter  quality. 


The  revised  Draft  Dixie  RMP/EIS  will 
modify  the  off-road  vehicle  (ORV) 
designations  established  in  1980  Federal 
Register.  Vol.  45,  No.  188).  The  proposed 
modifications  will  be  incorporated  into 
the  alternatives  considered  in  the  RMP. 

The  Dixie  Resource  Area  will  be 
inventoried  to  identify  all  river  segments 
eligible  for  potential  designation  as  a 
wild  and  scenic  river.  Three  river 
segments  have  already  been  determined 
to  be  eligible.  These  river  segments  are 
portions  of  Deep  Creek,  the  North  Fork 
of  the  Virgin  River,  and  the  Vir^n  River 
Gorge  section  of  the  Beaver  Dam 
Mountains  Wilderness  Area.  All  three 
segments  are  classified  as  wild. 
Additional  river  segments  believed  to  be 
eligible  may  be  identified  for  inventory 
by  writing  to  the  address  included  In 
this  nctite. 

Four  preliminary  alternatives  have 
been  developed  for  evaluation  in  the 
revised  Draft  Dixie  RMP/EIS: 

Alternative  A 

Continue  with  the  present  MFP  and 
current  management  situation;  respond 
to  controversies  as  they  occur  with  plan 
amendments. 

Alternative  B 

Analyze  opportunities  to  dispose  of 
all  tracts  identified  by  local  and  State 
planning  interests  which  are  not 
mandated  by  regulations  for  pubhc 
retention;  initiate  sale  and  disposal  of 
all  parcels  meeting  the  FLPMA  criteria 
(Sec.  203)  and  the  requirements  for  other 
disposal.  The  balance  of  the  resource 


programs  would  be  managed  under  the 
current  management  situation. 

Alternative  C 

Refine  each  program  to  reflect  the 
current  management  situation  and 
regulations  and  develop  an  RMP  based 
on  anticipation  of  population  and 
development  trends  to  Fiscal  Year  2000 
integrated  with  the  principles  of  multiple 
use  prescribed  in  FLPMA. 

Alternative  D 

Utilize  public  input  to  develop  a 
revised  conservation/multiple-use 
approach  for  management  of  the  Dixie 
Resource  Area. 

SUPPI^MENTARY  INFORMATION:  The 

public  will  be  notified  of  this  further 
planning  by  selected  mailings,  news 
releases,  public  meetings,  and  Federal 
Register  Notices.  Opportunities  for 
public  review  of  documents  will  be 
announced  at  appropriate  stages  of  the 
planning  process.  Documents  relevant  to 
the  planning  process  are  available  from 
the  address  below. 

FOB  FURTHER  INFORMATION  CONTACT: 

David  Everett.  Team  Leader.  BLM.  225 
North  Bluff  Street.  St.  George.  Utah 
84770,  telephone  (801)  673-4854. 

Dated:  July  17, 1991. 
lamas  M.  Packer, 
State  Director. 

[FR  Doc,  91-17744  Filed  7-25-91;  8:45  am] 
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Bureau  of  Redamation 

Realty  Actions;  Sales,  Leases,  Etc; 
Arizona 

agency:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Notice  of  realty  action, 
competitive  sale  of  public  land. 

.  summary:  The  following  described  land 
has  been  identified  for  disposal  under 
the  Act  of  February  2, 1911,  (36  Stat.  895, 
43  U.S.C.  374).  The  Bureau  of 
Reclamation  (Reclamation)  will  accept 
bids  on  the  following  land  and  will 
reject  any  bids,  written  or  oral,  for  less 
than  $66,000,  the  appraised  fair  market 
value. 

DATE  OF  sale:  September  26. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Nancy  Seale,  Realty  Specialist. 
Bureau  of  Reclamation.  PO  Box  998a 
Phoenix,  Arizona  85068.  602-870-6733  or 
FTS  765-1733. 

Land  Identified  for  Disposal  as  FoDows 

Tract  No.  APO-SRP-EH-3— Two 
parcels  of  land,  to  be  sold  as  one.  in 
Section  twenty-three  (23).  Township 
Three  (3)  North.  Range  One  (1)  East, 
Gila  and  Salt  River  Meridian,  Maricopa 
County,  Arizona,  containing  a  combined 
area  of  1.65  acres,  more  or  less,  and 
being  more  particularly  and  separately 
described  as  follows  as  Parcel  One  and 
Parcel  Two.  A  more  complete  legal 
description  may  be  obtained  from  the 


local  Reclamation  office  refei 
above. 

Parcel  One — All  that  area  i 
described  in  that  certain  Qui 
from  ).B.  Davis  and  Fannie  H 
vrife.  to  the  United  States  of , 
recorded  July  24, 1922,  in  Boc 
Deeds,  page  7.  records  of  Ma 
County.  Arizona. 

Parcel  Two— All  that  area 
described  in  that  certain  Qui 
from  Elizabeth  H.  Cook  and  1 
Cook,  her  husband,  to  the  Ur 
of  America  recorded  Februai 
in  Book  356  of  Deeds,  page  2i 
Maricopa  County,  Arizona, 

The  land  will  be  offered  fo 
through  the  competitive  bidd 
The  sale  will  be  held  at  the  E 
Reclamation,  Arizona  Projec 
PO  Box  99B0,  23636  North  Se 
Street,  Phoenix,  Arizona  850( 
September  26, 1991. 

Registration  of  guahfied  bi 
begin  at  9  ajn.  Bid  opening  y 
a.m.,  at  which  time,  sealed  b: 
opened  and  oral  bids  will  be 
Sealed  bids  will  be  received 
foregoing  address  until  4  p.m 
September  25. 1991.  Reclame 
accept  or  reject  any  or  all  ofi 
withdraw  any  land  or  intere: 
for  sale.  if.  in  the  opinion  of  t 
authorized  officer,  consumm 
sale  would  not  be  fully  consi 
the  Act  of  February  2. 1911.  ( 
43  U.S.C-  374)  or  otfier  applic 

The  sale  of  the  land  is  con 
Reclamation  land  use  planni 
determined  that  the  public  ir 
be  best  served  by  offering  th 
for  sale:  the  parcel  listed  anc 
offered  for  sale  "as  is"  and  " 

Resouroe  clearances  consi 
the  National  Environmental 
of  1969  (42  U.S.C.  4321,  et  set 
requirements  have  been  com 
approved  and  can  be  viewec 
Bureau  of  Reclamation,  Ariz 
Office.  23636  North  Seventh 
Phoenix.  Arizona  85024. 

The  deed  issued  for  the  pa 
will  be  subject  to  rights-of-w 
ditches  and  canals  construct 
authority  of  the  United  State 
accordance  with  the  Act  of  i 
1890,  (28  Stat.  391,  86  U.S.C. 
reservations  for  public  road 
easements  identified  by  the 
Peoria  and  the  County  of  Mf 
land  sale  will  be  for  the  surf 
only. 

For  a  period  ef  45  days  be 
of  this  notice,  interested  par 
submit  comments  to  the  Reg 
Director,  Lower  Colorado  R< 
Bureau  of  Reclamation,  PO  1 
Boulder  City.  Nevada  89005. 
adverse  comments  will  be  e' 
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Bureau  of  Redamation 

Realty  Actions;  Sales,  Leases,  Etc^* 
Arizona 

AQENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Notice  of  realty  action, 
competitive  sale  of  public  land. 

.  SUMMAHY:  The  following  described  land 
has  been  identified  for  disposal  under 
the  Act  of  February  2, 1911,  (36  Stat.  895, 
43  U.S.C.  374).  The  Bureau  of 
Reclamation  [Reclamation)  will  accept 
bids  on  the  following  land  and  will 
reject  any  bids,  written  or  oral,  for  less 
than  $66,000.  the  appraised  fair  market 
value. 

DATE  OF  sale:  September  26. 1991. 

FOR  FinrTHER  INFORMATION  CONTACT: 

Ms.  Nancy  Scale,  Realty  Specialist, 
Bureau  of  Reclamation.  PO  Box  998a 
Phoenix,  Arizona  85068,  602-870-6733  or 
FTS  765-1733. 

Land  Identified  for  Disposal  as  FoDows 

Tract  No.  APO-SRP-EH-3— Two 
parcels  of  land,  to  be  sold  as  one,  in 
Section  twenty-three  (23).  Township 
Three  (3)  North,  Range  One  (1)  East, 
Gila  and  Salt  River  Meridian,  Maricopa 
County,  Arizona,  containing  a  combined 
area  of  1.65  acres,  more  or  less,  and 
being  more  particularly  and  separately 
described  as  follows  as  Parcel  One  and 
Parcel  Two.  A  more  complete  legal 
description  may  be  obtained  from  the 


local  Reclamation  office  referenced 
above. 

Parcel  One — All  that  area  as 
described  in  that  certain  Quitclaim  Deed 
from  |.B.  Davis  and  Fannie  H.  Davis,  his 
wife,  to  the  United  States  of  America 
recorded  July  24, 1922,  in  Book  189  of 
Deeds,  page  7.  records  of  Maricopa 
County,  Arizona. 

Parcel  Two— All  that  area  as 
described  in  that  certain  Quitclaim  Deed 
from  Elizabeth  H.  Cook  and  Ernest  E. 
Cook,  her  husband,  to  the  United  States 
of  America  recorded  February  17. 1941. 
in  Book  356  of  Deeds,  page  20,  records  of 
Maricopa  County,  Arizona. 

The  land  will  be  offered  for  sale 
through  the  competitive  bidding  process. 
The  sale  will  be  held  at  the  Bureau  of 
Reclamation,  Arizona  Projects  Office, 
PO  Box  9980,  23636  North  Seventh 
Street,  Phoenix,  Arizona  85068  on 
September  26. 1991. 

Registration  of  quahfied  bidders  will 
begin  at  9  ajn.  Bid  opening  will  be  at  10 
a.m.,  at  which  time,  sealed  bids  will  be 
opened  and  oral  bids  will  be  accepted. 
Sealed  bids  will  be  received  at  the 
foregoing  address  until  4  p.m., 
September  25. 1991.  Reclamation  may 
accept  or  reject  any  or  all  offers;  or 
withdraw  any  land  or  interest  in  land 
for  sale.  if.  in  the  opinion  of  the 
authorized  officer,  consummation  of  the 
sale  would  not  be  fully  consistent  with 
the  Act  of  February  2. 1911,  (36  Stat.  895. 
43  U.S.C  374)  or  odier  applicable  laws. 

The  sale  of  die  land  is  consistent  with 
Reclamation  land  use  planning,  and  it  is 
determined  that  the  public  interest  will 
be  best  served  by  offering  these  lands 
for  sale:  the  parcel  listed  and  platted  is 
offered  for  sale  "as  is"  and  "vvhere  is." 

Resouroe  clearances  consistent  with 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321,  et  seq] 
requirements  have  been  completed  and 
approved  and  can  be  viewed  at  the 
Bureau  of  Reclamation,  Arizona  Projects 
Office,  23636  North  Seventh  Street 
Phoenix,  Arizona  85024. 

The  deed  issued  for  the  parcel  sold 
will  be  subject  to  rights-of-way  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  in 
accordance  with  the  Act  of  August  30, 
1890,  (28  Stat.  391,  86  U.S.C.  945)  and 
reservations  for  public  road  and  utility 
easements  identified  by  the  City  of 
Peoria  and  the  County  of  Maricopa.  This 
land  sale  will  be  for  the  surface  estate 
only. 

For  a  period  ef  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  Regional 
Director,  Lower  Colorado  Region. 
Bureau  of  Reclamation,  PO  Box  427. 
Boulder  City.  Nevada  89005.  Any 
adverse  comments  will  be  evaluated  by 


the  Regional  Director  who  may  vacate 
or  modify  this  Notice  of  Realty  Action 
and  issue  a  fmal  determination.  In  die 
absence  of  any  action  by  the  Regional 
Director,  this  Notice  of  Realty  Action 
will  become  final  determination  of  the 
Department  of  the  Interior. 

In  compliance  vtrith  the  Federal 
Property  Management  Regulations, 
114S-47.304-8,  and  Interior  Property 
Management  Regulations.  114.47.304-51. 
the  successful  bidder  will  be  required  to 
sign  a  certificate  to  the  eftect  that  "the 
bid  was  arrived  at  by  the  bidder  or 
offeror  independently  and  was  tendered 
without  collusion  with  any  other  bidder 
or  offeror." 

Dated:  }uly  19. 1991. 
loe  D.  HaU, 

Deputy  Commissioner 

[FR  Doc.  91-17745  Filed  7-25-^:  8:45  am] 

BlUJNQCOaC  4310-OMI 


Fish  and  Wildlife  Service 

Extension  of  Comment  Period  for 
Public  Review  of  the  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Stone  Lakes 
Natkmai  WHdlife  Refuge 

AQENCtES:  U.S.  Department  of  the 
Interior.  U.S.  Fish  and  Wildlife  Service 
ACTION:  Extension  of  comment  period. 

summary:  This  notice  advises  the  public 
that  the  comment  period  for  public 
review  and  comment  of  the  draft 
Environmental  Impact  Statement  on  the 
feasibility  of  establishing  a  National 
Wildlife  Refuge  on  or  near  Stone  Lakes 
in  south  Sacramento  County,  California, 
is  extended  to  September  1. 1991. 
DATES:  Written  comments  should  be 
received  by  September  1. 1991. 

ADDRESS  WRITTEN  COMMENTS  TO:  Peter 
J.  Jerome.  U.S.  Fish  and  Wildlife  Service, 
2233  Watt  Avenue,  suite  375, 
Sacramento.  California  95825-0509. 
telephone:  (916)  978-4420. 

Copies  of  the  Executive  Summary  of 
the  DEIS  have  been  sent  to  all  agencies 
and  individuals  who  participated  in  the 
scoping  process  and  to  all  others  who 
have  already  requested  copies.  Copies 
of  the  full  DEIS  are  available  for  review 
at  several  locatioits  within  the 
Sacramento  metropolitan  area  including 
most  local  public  libraries. 

Dated:  July  17. 1991. 
Don  Weathers. 

Regional  Director,  US.  Fish  and  Wildlife 

Service. 

(FR  Doc.  81-17656  Filed  7-2&-«l:  6:45  amj 

aiLUNQ  COM  «91»-«MI 


Taking  of  Walruses  and  Polar  Bears  In 
the  Chukchi  Sea,  Alaska,  tncMental  to 
Oil  and  Gas  Exploration 

AQENCV:  Fish  and  Wildlife  Service. 

Interior. 
ACTION:  Notice. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  has  issued  a  Letter  of 
Authorization  (LOA)  Siat  will  allow  the 
incidental,  but  not  intentional,  take  of 
small  numbers  of  walruses  and  polar 
bears  during  open  water  exploration  for 
oil  and  gas  in  the  Chukchi  Sea  adjacent 
to  the  coast  of  Alaska. 
dates:  The  LOA  is  effective  from  June 
28. 1991.  to  December  31. 1991. 
addresses:  The  LOA  is  available  for 
public  inspection  upon  request  in  the 
following  Ser\'ice  offices:  Marine 
Mammals  Management  4230  University 
Drive,  suite  310.  Anchorage.  Alaska 
99508,  and  Division  of  Fish  and  Wildlife 
Management  Assistance.  4401  North 
Fairfax  Drive.  Arlington  Square,  room 
840,  Ariington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jon  Nickles,  Marine  Mammals 
Management  Fish  and  Wildlife  Service, 
4230  University  Drive,  suite  310. 
Anchorage.  Alaska  99508.  telephone 
(907)  561-1239. 

SUPPLEMENTARY  INf=ORMATtON:  Notice  is 
being  given  that  on  June  28. 1991.  die 
Service  issued  a  LOA  that  allows  the 
incidental  but  not  intentional,  take  of 
small  numbers  of  walruses  and  polar 
bears  during  open  water  oil  and  gas 
exploration  in  the  Chukchi  Sea  adjacent 
to  the  coast  of  Alaska.  The  LOA  was 
issued  under  the  authority  of  section 
101(a)(5)  of  the  Marine  Mammal 
Protection  Act  (MMPA).  regulations  at 
50  CFR  18.27.  and  recently  issued 
regulations  at  50  CFR  part  18.  Subpart 
I— Taking  of  Marine  Mammals 
Incidental  to  Oil  and  Gas  Exploration 
Activities  in  Alaska. 

The  LOA  was  issued  to  Shell  Western 
E  &  P  Inc.,  P.O.  Box  576.  Houston.  Texas. 
77001.  It  is  valid  for  Calendar  Year  1991 
and  is  subject  to  the  provisions  of  the 
MMPA  and  the  above  identified 
regulations  in  50  CFR  part  la 

Issuance  of  the  LOA  is  based  on 
findings  diat  the  total  taking  will  have  a 
negligible  impact  on  walrus  and  polar 
bear  species,  and  will  not  have  an 
immitigable  adverse  impact  on  the 
availabiUty  of  these  species  for 
subsistence  uses  by  Alaskan  Natives. 

Dated:  July  16. 1991. 
John  F.  THtOM, 

Director  U.S.  Fish  and  Wildlife  Sen-iae. 
[FR  Doc.  91-177»  File  J  7-25-91;  «46  smj 
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INTERSTATE  COMMERCE 
COMMISSION 

Intent  to  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.I.  Parent  corporation  and  address  of 
principal  office: 

Phelps  Dodge  Corporation,  New  York.  NY 
1002Z 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 

Phelps  Dodge  Refining  Corporation.  (New 

York). 
Phelps  Dodge  Industries,  Inc..  (Delaware). 
Phelps  Dodge  Sales  Company,  Inc., 

(Delaware). 
Western  Nuclear,  Inc.,  (Delaware). 
Phelps  Dodge  Mercantile  Company, 

(Arizona). 
Tucson  Cornelia  i  Gila  Bend  Railroad. 

(Arizona). 
Ajo  Improvement  Co.,  (Arizona). 
Morenci  Water  &  Electric  Co.,  (Arizona). 
Pacific  Western  Land  Co.,  (California). 
Hudson  International  Conductors.  fNew 

York). 
Accuride  Corp.,  (Delaware). 
Columbian  Chemicals  Co.,  (Delaware). 
Hudson  Wire  Co.,  d/b/a  Hudson 

International  Conductors.  (New  York). 
Phelps  Dodge  Morenci,  Inc.  (Delaware). 
Burro  Chief  Copper  Co.,  (Delaware). 
Phelps  Dodge  International  Corp., 

(Delaware). 

B.I.  Parent  corporation  and  address  of 
principal  office: 

Sammons  Enterprises,  Inc.,  300  Crescent 
Court  suite  700,  Dallas,  TX  75201. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
States  of  incorporation: 

(i)  Mt.  Valley  Spring  Co.,  State  of 

Incorporation:  Arkansas, 
(ii)  Diamond  Water,  Inc.  State  of 

Incorporation:  Arkansas, 
(iii)  Water  Lines,  Inc.  State  of  Incorporation: 

Arkansas, 
(iv)  Carolina  Mountain  Spring  Water 

Company,  Inc.  State  of  Incorporation: 

North  Carolina. 

C.l.  The  parent  corporation  and 
address  of  principle  office: 

Waste  System  Inc.,  Group.  13701  S.  Kostner, 
Crestwood  Illinois  60445. 

2.  Wholly-owned  subsidiaries  which  wll 
participate  in  the  operations  and  states  of 
incorporation: 

Waste  System  Inc.  Group.  State  of 

Incorporation  Illinois. 
X  L  Disposal  Corp..  State  of  Incorporation 

Illinois. 


Industrial  Fuels  &  Resources  Marketing  Corp., 

State  of  Incorporation  Illinois. 
Industrial  Fuels  &  Resources  of  Indiana,  State 

of  Incorporation  Indiana. 
Industrial  Fuels  &  Resources  of  Missouri, 

State  of  Incorporation  Missouri. 
Chemical  Services  Corp.,  State  of 

Incorporation  Illinois. 
Community  Landfill  Corp.,  State  of 

Incorporation  Illinois. 
Best  Environmental  Corp..  State  of 

Incorporation  Illinois. 
Crest  Disposal  Corp.,  State  of  Incorporation 

Illinois. 

Sidney  L  Strickland.  Jr., 

Secretary. 

[FR  Doc.  91-17782  Filed  7-25-91;  8:45  am) 
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[FInanc*  Docket  No.  31896] 

Central  Properties,  Inc.— Control— the 
Central  Railroad  Co.  of  Indianapolis 
and  the  Central  Railroad  Co.  of  Indiana 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Exemption. 


SUMMURY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343.  etseg..  Central 
Properties.  Incorporated's  acquisition  of 
common  control  of  the  Central  Railroad 
Company  of  Indianapolis  and  the 
Central  Railroad  Company  of  Indiana, 
subject  to  standard  labor  protective 
conditions. 

DATIS:  The  exemption  will  be  effective 
on  August  15. 1991.  Petitions  for 
reconsiderations  must  be  filed  by 
August  15. 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31896  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2)  Petitioners'  representative:  Carl  M. 
Miller.  2270  Lake  Avenue,  suite  270. 
Fort  Wayne,  IN  46805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245.  (TDD 
for  hearing  impaired  (202)  275-1721.J 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  that  decision,  write  to.  call,  or 
pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-1357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.] 

Decided:  July  19, 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emraett,  Commissioners  Simmons, 
Phillips,  and  McDonald.  Commissioner 


Simmons  dissented  in  part  with  a  separate 
expression. 

Sidney  L  Strickland,  |r„ 

Secretary. 

(FR  Doc.  91-17781  Filed  7-25-91;  8:45  am) 
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[Docket  No.  AB-55  (Sui>44o.  388X)] 

CSX  Transportation,  Inc.; 
AtMndonment  Exemption  In  Lewis  and 
Harrison  Counties,  WV 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  6.49-mile  line  of  railroad  between 
milepost  16.21.  at  McWhorter.  and 
milepost  22.70.  at  Jackson's  Mill,  in 
Lewis  and  Harrison  Counties.  WV. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
'  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen.  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  August 
25. 1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues.* 


■  A  tUy  will  b«  routinely  iuued  by  the 
Commiaaion  in  those  proceeding  where  an 
informed  deciaion  on  environmental  iaauea  (whether 
ralaed  by  ■  party  or  by  the  Section  of  Energy  and 
Environment  in  Iti  Independent  Inveatlgation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Service  Rail  LJnea,  S  l.CCJd  377  (1989).  Any  entity 
aeeking  a  atay  Involving  environmental  concema  is 
encouraged  to  file  ita  requeat  aa  aoon  aa  poaaible  In 
order  to  permit  ihla  Commiaaion  to  review  and  act 
on  the  requeat  before  the  effective  date  of  thia 
exemption. 


formal  expressions  of  intent  tc 
offer  of  financial  assistance  ui 
CFR  1152.27(c)(2).»  and  trail  ui 
banking  statements  under  49  ( 
1152.29  must  be  filed  by  Augui 
Petitions  for  reconsideration  o 
for  public  use  conditions  unde 
1152.28  must  be  filed  by  Augui 
with:  Office  of  the  Secretary.  C 
Control  Branch,  Interstate  Cor 
Commission,  Washington,  DC 

A  copy  of  any  petition  filed 
Commission  should  be  sent  to 
applicant's  representative:  Ka! 
Koster,  500  Water  Street  J150, 
lacksonvilla,  Fl  32202. 

If  the  notice  of  exemption  cc 
false  or  misleading  informatio; 
the  exemption  is  void  ab  initic 

Applicant  has  filed  an  envir 
report  which  addresses  enviro 
or  energy  impacts,  if  any,  from 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepai 
environmental  assessment  (E/ 
will  issue  the  EA  by  July  31, 1? 
Interested  persons  may  obtain 
the  EA  from  SEE  by  writing  to 
3219.  Interstate  Commerce  Coi 
Washington.  DC  20423)  or  by  c 
Elaine  Kaiser,  Chief,  SEE  at  (2i 
7684.  Comments  on  envlronme 
energy  concerns  must  be  filed 
days  after  the  EA  becomes  avi 
the  public. 

Environmental,  public  use.  c 
use/rail  banking  conditions  wi 
imposed,  where  appropriate,  ii 
subsequent  decision. 

Decided:  July  12, 1991. 

By  the  Commission,  Devid  M.  Ki 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  Jr.. 
Secretary. 

(FR  Doa  91-17705  Filed  7-2S-91;  8 
nujt«a  coot  7016-0  t-H 


DEPARTMENT  OF  JUS'HCE 

Lodging  of  Cortsent  Decree  F 
to  the  Clean  Air  Act 

In  accordance  with  Departm 
policy.  28  CFR  50.7.  notice  is  hi 
given  that  on  June  24, 1991.  pre 
Consent  Decrees  In  United  Sta 
ofPhenix  City,  Alabama  and  C 
Insulation  Company,  Inc.  were 
•ulMnitted  for  lodging  with  the 
District  Court  for  the  Middle  D 
Alabama.  The  United  States  fi 
action  pursuant  to  section  113( 

'  See  Exempt  of  Roil  Abandonment- 
Finan.  A»*mL.  4  LCCJd  184  (1987). 

*  The  CommlMian  will  accept  ■  iale-l 
atatement  ao  lon|  aa  U  retaloa  iuriadlcti 
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Co.  of  Indianapolis 
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1.  Chairman  Philbin,  Vice 
^mmissioners  Simmons, 
Id.  Commissioner 


Simmons  dissented  in  part  with  a  separate 
expression. 

Sichwy  L  Strickland.  Ir.. 

Secretary. 

|FR  Doc.  91-17781  Filed  7-25-01;  8:45  am] 
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rOodctt  No.  AB-55  (Sut>44o.  388X)] 

CSX  Transportation,  Inc.; 
Abandonment  Exemption  In  Lewi*  and 
Harrison  Counties,  WV 

Applicant  has  Rled  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  8.49-mile  line  of  railroad  between 
milepost  16.21,  at  McWhorter,  and 
milepost  22.70.  at  Jackson's  Mill,  in 
Lewis  and  Harrison  Counties.  WV. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  August 
25, 1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,* 


■  A  tUy  will  be  routinely  iwued  by  the 
Commluion  in  thoec  proceeding  where  an 
Informed  deciaion  on  environmental  Issuea  (whether 
raieed  by  a  party  or  by  the  Section  of  Ener^  and 
Environment  In  Ita  Independent  InvettigatlonJ 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Service  Rail  Unea,  5  l.C.CJd  377  (1989).  Any  entity 
aeeking  a  itay  Involving  environmental  concema  is 
encouraged  to  file  it*  requett  ai  toon  aa  posiible  In 
order  to  permit  thla  Committlon  to  review  and  act 
on  the  requeat  before  the  effective  date  of  this 
exemption. 


formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2).*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  August  5, 1991.' 
Petitions  for  reconsideration  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  August  15, 1991. 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Karen  Anne 
Roster,  SOD  Water  Street  J150. 
Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  If  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
%vill  issue  the  EA  by  July  31, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  July  It  1991. 

By  the  Commission,  David  M.  Konschnik. 
DiiTCtor,  Office  of  Proceedings. 
Sidney  L  Stikklaad.  Jr., 
Secretary. 
(FR  Doc  91-17705  Filed  7-25-91;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Content  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  June  24, 1991,  proposed 
Consent  Decrees  in  United  States  v.  City 
ofPhenix  City,  Alabama  and  CJC 
Insulation  Company,  Inc.  were 
submitted  for  lodging  with  the  Federal 
District  Court  for  the  Middle  District  of 
Alabama.  The  United  States  filed  this 
action  pursuant  to  section  113(b)  of  the 


•  See  Exempt  of  Rait  Abandonment— Offen  of 
Finan.  Auitt..  4  LCCJd  184  (1987). 

*  The  CommiMion  will  eccepl  a  Ute-filed  trail  aae 
atatemeni  so  loaf  aa  it  retaliu  iuriadlction  to  do  so. 


Clean  Air  Act  42  U.S.C.  7413(b).  for 
alleged  violations  of  the  National 
Emission  Standards  for  Hazardous  Air 
PollutanU  ("NESHAP")  for  asbestos. 
The  complaint  alleges  that  the 
defendants  violated  section  11?.  (c)  and 
(e),  and  113(b)  of  the  Act,  42  U.S.C.  7412 
(c),  and  (e),  and  7413(b)  and  the  asbestos 
NESHAP  work  practice  standards 
requiring  that  asbestos  be  adequately 
wet,  40  CFR  61.147  (e)(1).  during  the 
renovation  of  the  City  Hall  and  Annex 
Building  ofPhenix  City.  Alabama.  The 
Decrees  require  the  defendants  to  pay  a 
civil  penalty  totaling  $7,500  for  a  one 
day  violation  and  obligate  the 
defendants  to  comply  with  the  asbestos 
NESHAP.  40  CFR  61.147(e)(1). 

The  Department  of  Justice  wrill  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice.  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044,  and 
should  refer  to  United  States  v.  City  of 
Phenix  City.  Alabama  and  CIC 
Insulation  Company,  Inc.,  D/^  90-5-2- 
1-1433. 

The  proposed  Consent  Decrees  may 
be  examined  at  any  of  the  following 
offices:  (1)  The  United  States  Attorney 
for  the  Middle  District  of  Alabama,  500 
Federal  Building  and  Courthouse,  15  Lee 
Street  Montgomery,  Alabama:  (2)  the 
U.S.  Environmental  Protection  Agency, 
Region  IV.  345  Courtland  Street  Atlanta, 
Georgia;  and  (3)  the  Environmental 
Enforcement  Section.  Environment  ft 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  10th  & 
Pennsylvania  Avenue,  NW., 
Washingtoa  DC.  Copies  of  the  proposed 
Decrees  may  be  obtained  by  mail  from 
the  Environmental  Enforcement  Section 
of  the  Department  of  Justice. 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  Benjamin 
Franklin  Station,  Washington.  DC 
20044-7611,  or  in  person  at  the 
Environmental  Enforcement  Section 
Document  Center,  1333  F  Street  suite 
600,  NW.,  Washington.  DC.  Any  request 
for  a  copy  of  the  proposed  Consent 
Decrees  should  be  accompanied  by  a 
check  for  copying  costs  totalling  $3.00 
($0.25  per  page)  payable  to  "Consent 
Decree  Library." 

Richard  B.  Stewart 

Environment  &  Natural  Resources  Division. 

Assistant  Attorney  General. 

[FR  Doc.  91-17738  Filed  7-25-91;  8:46  am] 
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Drug  Enforcement  Administration 

Max's  DistrttMjtors  Corp.;  Revocation 
of  Registration 

On  May  3. 1991,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Max's  Distributors 
Corporation  (Max's  Distributors)  of  1325 
NW.  93rd  Court  Unit  B-109,  Miami, 
Florida  33172.  proposing  te  revoke  its 
DEA  Certificate  of  Registration. 
RM0153560.  and  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  distributor  under  21 
U.S.C.  823(e).  The  Order  to  Show  Cause 
alleged  that  its  continued  registration 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.C. 
B23(e)  and  824(a)(4). 

The  Order  to  Show  Cause  was  sent  to 
Max's  Distributors  by  registered  mail. 
More  than  thirty  days  have  passed  since 
the  Order  to  Show  Cause  was  received 
by  Max's  Distributors  and  the  Drug 
Enforcement  Administration  has 
received  no  response  thereto.  Pursuant 
to  21  CFR  1301.54(a)  and  1301.54(d), 
Max's  Distribirtors  is  deemed  to  have 
waived  its  opportunity  for  a  hearing. 
Accordingly,  the  Administrator  now 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  Max's 
Distributors  is  registered  with  the  Drug 
Enforcement  Administration  as  a 
distributor  of  controlled  substances  in 
Schedule  m,  BIN,  IV  and  V.  An 
investigation  of  the  firm  revealed  that 
between  July  26, 1990  and  February  18, 
1991,  Max's  Distributors  ordered 
approximately  1.24a000  dosage  units  of 
Schedule  III  through  V  controlled 
substances. 

During  a  DEA  inspection,  initiated  on 
February  6, 1991.  Maximiliano  Dedieu. 
the  president  and  only  corporate  officer 
of  Max's  Distributors,  provided  the 
investigators  with  31  customer  fiies, 
claiming  that  these  were  all  of  his 
customers.  A  further  review  revealed 
that  the  DEA  numbers  listed  on  the 
invoices  for  22  of  the  customers  were 
issued  to  pharmacies  other  than  those 
listed  on  the  invoices.  In  addition,  17  of 
the  addresses  listed  for  the  pharmacies 
on  the  invoices  did  not  physically  exist. 

An  accountability  audit  was 
conducted  of  selected  controlled 
substances  covering  the  period  July  19, 
1990  through  February  8, 1991.  The  audit 
revealed  shortages  of  approximately 
841.700  dosage  units  and  overages  of 
approximately  30,900  dosage  units. 
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On  March  19, 1991,  DEA  Special 
Agents  observed  Maximiliano  Dedieu 
delivering  7,000  dosage  units  of 
glutethimide  and  7,000  dosage  units  of 
acetaminophen  with  codeine  to  a 
laundromat.  The  combination  of 
glutethimide  and  acetaminophen  with 
codeine  is  popular  with  drug  abusers  as 
a  heroin  substitute. 

On  March  29, 1991,  Maximiliano 
Dedieu  was  indicted  in  the  United 
States  District  Court  for  the  Southern 
District  of  Florida  and  charged  with  six 
counts  of  illegal  distribution  of 
controlled  substances  in  violation  of  21 
U.S.C.  841(a)(1),  one  count  of  furnishing 
false  or  fraudulent  information  in 
violation  of  21  U.S.C.  843(a)(4).  and  one 
count  of  knowingly  and  intentionally 
failing  to  keep  a  record  in  violation  of  21 
U.S.C.  843(a)(5). 

The  Administrator  may  revoke  a  DEA 
Certificate  of  Registration  and  deny  any 
application  for  such  registration  if  he 
determines  that  the  continued 
registration  of  the  registrant  would  be 
inconsistent  with  the  public  interest.  21 
U.S.C.  823(f)  and  824(a)(4).  Pursuant  to 
21  U.S.C.  823(f),  the  Administrator 
considers  the  following  factors  in 
determining  the  public  interest: 

(1)  The  recommendation  of  the 
appropriate  Stale  licensing  or 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

11  is  well  established  that  these 
factors  are  to  be  considered  in  the 
disjunctive,  i.e.,  the  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  ths  weight  he  deems  appropriate. 
See,  Hrpryj.  Schwarz.  Jr..  M.D..  Docket 
No.  88-42,  54  VH  16422  (1989);  Neveille 
//.  Williams.  D.D.S.,  Docket  No.  87-47 
53  FR  23465  (1988);  David  E.  Trawick. 
D.D.S..  Docket  No.  86-€9,  53  FR  5326 
(1988). 

Based  on  the  evidence  in  the 
investigative  file,  the  Administrator 
concludes  that  there  is  more  than  ample 
evidence  to  support  a  finding  that  the 
continued  registration  of  Max's 
Distributors  would  be  inconsistent  with 
the  public  interest.  No  evidence  of 
explanation  or  mitigating  circumstances 
has  been  offered  by  Max's  Distributors. 
Therefore,  the  Administrator  concludes 
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that  Max's  Distributors'  DEA 
registration  must  be  revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
Certificate  of  Registration.  RM0153560. 
previously  issued  to  Max's  Distributors 
Corporation,  be,  and  it  hereby  is, 
revoked,  and  any  pending  appUcations 
for  the  renewal  of  such  registration,  be. 
and  they  hereby  are.  denied.  This  order 
is  effective  August  26. 1991. 

Dated:  July  22, 1991 
Robert  C.  Bonner. 

Administrator  of  Drug  Enforcement. 
(FR  Doa  91-17762  Filed  7-25-91;  B:45  am) 
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[Docket  No.  90-38] 

Vincent  A.  Sundry,  D.O.,  Denial  of 
Application 

On  April  16, 1990.  the  Deputy- 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Vincent  A.  Sundry, 
D.O.  (Respondent)  of  1730  Alternate  19 
South,  suite  A,  Tarpon  Springs,  Florida 
34689,  proposing  to  deny  his  pending 
application  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  The 
Order  to  Show  Cause  alleged  that 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  used  in  21  U.S.C.  823(f). 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Washington,  DC  on  September  10, 1990. 
On  April  23, 1991.  Judge  Bittner  issued 
her  opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision.  No  exceptions  were  filed  to 
Judge  Bittner's  opinion  and 
recommended  ruling  and  on  June  10, 
1931,  the  record  was  transmitted  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  in  this  matter 
based  upon  the  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  on  or  about  October  25, 1972,  in  the 
United  States  District  Court  for  the 
Western  District  of  Pennsylvania, 
Respondent  was  convicted  of  four 
counts  of  illicit  sale  and  distribution  of 
amphetamine,  felony  offenses  relating  to 


controlled  substances.  On  or  t'jout 
December  14, 1972.  in  the  United  Slates 
District  court  for  the  Western  District  of 
Pennsylvania.  Respondent  was  also 
convicted  of  two  counts  of  willfully  and 
knowingly  failing  to  make  an  income  tax 
return  in  violation  of  26  U.S.C.  7203.  On 
or  about  April  27. 1981.  In  the  United 
States  District  Court  for  the  District  of 
Kansas.  Respondent  was  convicted  of 
acquiring  and  obtaining  possession  of 
Schedule  II  non-narcotic  conti oiled 
substances  to  be  distributed  and 
dispensed  in  violation  of  21  U.S.C. 
841(a)(1),  felony  offenses  relating  to 
controlled  substances.  At  the  same  time, 
Respondent  was  convicted  of  12  counts 
of  causing  controlled  substances  to  be 
distributed  and  dispensed  unlawfully  by 
writing  prescriptions  in  names  other 
than  those  of  the  actual  recipients  of  the 
prescriptions.  As  a  result  of  these 
convictions.  Respondent  served  about  45 
days  in  Federal  prison. 

In  1982,  Respondent  applied  for  a  DEA 
registration  at  an  address  in  Florida.  An 
Order  to  Show  Cause  was  issued  by 
DEA  proposing  to  deny  that  application. 
Respondent  requested  a  hearing  which 
was  ultimately  scheduled  for  February 
17. 1983,  in  Tampa?  Florida.  Goverrunent 
counsel  appeared  at  the  hearing, 
however  Respondent's  counsel  failed  to 
show  up.  Thereafter,  on  September  19. 
1983.  the  then-Acting  Administrator 
denied  Respondent's  application  in  a 
final  order  published  in  the  Federal 
Register,  Volume  48,  at  page  43415  on 
September  23, 1983. 

In  October  1982,  while  Respondents 
1982  application  for  registration  was 
pending,  the  Pinellas  County,  Florida, 
Sheriffs  Office  initiated  an  investigation 
of  Respondent's  controlled  substance 
handling  practices  after  receiving 
information  that  Respondent  was 
writing  prescriptions  for  controlled 
substances  without  being  registered  by 
DEA.  The  investigation  revealed  that 
Respondent  did.  in  fact,  write 
prescriptions  for  controlled  substances 
for  various  individuals  knowing  that  he 
was  not  registered  with  DEA  and. 
therefore,  not  authorized  to  wrrite  such 
prescriptions.  As  a  result  of  this 
investigation,  Respondent  was 
convicted  in  a  Florida  State  court  on  or 
about  August  24. 1983,  after  pleading 
nolo  contendere  to  thirteen  counts  of 
sale  or  delivery  of  controlled  substances 
in  violation  of  the  Florida 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act.  felony  offenses  relating 
to  controlled  substances. 

Respondent  then  submitted  two 
applications  fpr  registration  with  DEA. 
one  dated  November  28, 1986.  and  the 
ether  dated  February  26. 1987.  A  hearing 


was  held  regarding  these  applii 
during  which,  Respondent,  assi 
counsel,  called  numerous  witne 
testified  that  they  were  very  sa 
with  the  care  and  treatment  Re 
provided  them.  Thereafter,  on  1 
1988,  the  Administrator  of  the  I 
Enforcement  Administration  di 
Respondent's  applications  for 
registration  in  a  final  order  put 
the  Federal  Register,  Volume  5: 
17257. 

Subsequently,  in  July  1989. 
Respondent  submitted  the  appi 
for  registration  which  is  the  sul 
these  proceedings.  At  the  heari 
matter.  Respondent  testified  th 
needed  his  DEA  registration  in 
obtain  hospital  privileges.  In  a( 
Respondent  offered  Into  evider 
letter  from  the  Florida  Departn 
Professional  Regulations,  Boari 
Osteopathic  Medical  Examiner 
indicating  that  in  October  1987 
Board  voted  to  allow  Respondc 
apply  to  the  Drug  Enforcement 
Administration  for  a  DEA  Cert 
Registration. 

The  Administrator  may  dcnj 
application  for  a  DEA  Certifies 
Registration  if  he  determines  tl 
registration  would  be  inconsist 
the  public  interest.  Pursuant  to 
823(f).  "(iln  determining  the  pul 
interest,  the  following  factors  t 
considered: 

(1)  The  recommendation  of  tl 
appropriate  State  licensing  boe 
disciplinary  authority. 

(2)  The  apphcant's  experienc 
dispensing,  or  conducting  reset 
respect  to  controlled  substance 

(3)  The  applicant's  convictioi 
under  Federal  or  State  laws  rel 
the  manufacture,  distribution,  ( 
dispensing  of  controlled  substa 

(4)  Compliance  with  applical 
Federal,  or  local  laws  relating  i 
controlled  substances. 

(5)  Such  other  conduct  whicl 
threaten  the  public  health  or  si 

It  is  well  established  that  the 
factors  are  to  be  considered  in 
disjunctive.  i.e.,  the  Administrc 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  giv 
factor  the  weight  he  deems  app 
See.  Henry/.  Schwarz,  Jr..  M.t 
No.  88-42.  54  Fed.  Reg.  16422  (1 
Neveille  H.  Williams.  D.D.S.,  I 
No.  87-47.  53  Fed.  Reg.  23465  (1 
David  E.  Trawick.  D.D.S..  Docl 
86-69.  53  Fed.  Reg.  5326  (1988). 

The  administrative  law  judgi 
concluded  that  the  record  cleai 
establishes  that  Respondent  ht 
repeatedly  abused  the  authorit 
by  his  DEA  registration.  Respo 
contends,  however,  that  since  I 
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controlled  substances.  On  or  about 
December  14. 1972.  In  the  United  Slates 
District  court  for  the  Western  District  of 
Pennsylvania.  Respondent  was  also 
convicted  of  two  counts  of  willfully  and 
knowingly  failing  to  make  an  income  tax 
return  in  violation  of  26  U.S.C.  7203.  On 
or  about  April  27. 1981.  in  the  United 
States  District  Court  for  the  District  of 
Kansas.  Respondent  was  convicted  of 
acquiring  and  obtaining  possession  of 
Schedule  II  non-narcotic  conti  oiled 
substances  to  be  distributed  and 
dispensed  in  violation  of  21  U.S.C. 
841(a)(1).  felony  offenses  relating  to 
controlled  substances.  At  the  same  time, 
Respondent  was  convicted  of  12  counts 
of  causing  controlled  substances  to  be 
distributed  and  dispensed  unlawfully  by 
writing  prescriptions  in  names  other 
than  those  of  the  actual  recipients  of  the 
prescriptions.  As  a  result  of  these 
convictions.  Respondent  served  about  45 
days  in  Federal  prison. 

In  1982,  Respondent  applied  for  a  DEA 
registration  at  an  address  in  Florida.  An 
Order  to  Show  Cause  was  issued  by 
DEA  proposing  to  deny  that  application. 
Respondent  requested  a  hearing  which 
was  ultimately  scheduled  for  February 
17. 1983.  in  Tampaf  Florida.  Government 
counsel  appeared  at  the  hearing, 
however  Respondent's  counsel  failed  to 
show  up.  Thereafter,  on  September  19. 
1983.  the  then-Acting  Administrator 
denied  Respondent's  apphcation  in  a 
final  order  published  in  the  Federal 
Register,  Volume  48,  at  page  43415  on 
September  23, 1983. 

In  October  1982,  while  Respondent's 
1982  application  for  registration  was 
pending,  the  Pinellas  County,  Florida, 
Sheriffs  Office  initiated  an  investigation 
of  Respoiidenfs  controlled  substance 
handling  practices  after  receiving 
information  that  Respondent  was 
writing  prescriptions  for  conti-olled 
substances  without  being  registered  by 
DEA.  The  investigation  revealed  that 
Respondent  did,  in  fact,  write 
prescriptions  for  controlled  substances 
for  various  individuals  knowing  that  he 
was  not  registered  with  DEA  and, 
therefore,  not  authorized  to  write  such 
prescriptions.  As  a  result  of  this 
investigation,  Respondent  was 
convicted  in  a  Florida  State  court  on  or 
about  August  24, 1983,  after  pleading 
nolo  contendere  to  thirteen  counts  of 
sale  or  delivery  of  controlled  substances 
in  violation  of  the  Florida 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act.  felony  offenses  relating 
to  controlled  substances. 

Respondent  then  submitted  two 
applications  fpr  registi-ation  with  DEA. 
one  dated  November  28, 1986,  and  the 
ether  dated  February  26, 1987.  A  hearing 


was  held  regarding  these  applications, 
during  which,  Respondent,  assisted  by 
counsel,  called  numerous  witnesses  who 
testified  that  they  were  very  satisfied 
with  the  care  and  treatment  Respondent 
provided  them.  Thereafter,  on  May  Id, 
1988,  the  Adminisb-ator  of  the  Drug 
Enforcement  Administration  denied 
Respondent's  applications  for 
registration  in  a  final  order  published  in 
the  Federal  Register,  Volume  53,  at  page 
17257. 

Subsequently,  in  July  1989, 
Respondent  submitted  the  application 
for  registration  which  is  the  subject  of 
these  proceedings.  At  the  hearing  in  this 
matter,  Respondent  testified  that  he 
needed  his  DEA  registration  in  order  to 
obtain  hospital  privileges.  In  addition. 
Respondent  offered  into  evidence  a 
letter  from  the  Florida  Department  of 
Professional  Regulations,  Board  of 
Osteopathic  Medical  Examiners 
indicating  that  in  October  1987,  the 
Board  voted  to  allow  Respondent  to 
apply  to  the  Drug  Enforcement 
Administration  for  a  DEA  Certificate  of 
Registration. 

The  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  interest.  Pursuant  to  21  U.S.C. 
823(f),  "[i]n  determining  the  public 
interest,  the  following  factors  will  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safety." 

It  is  well  established  that  these 
factors  are  to  be  considered  in  the 
disjunctive.  I.e.,  the  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
See,  Henry  J.  Schwan.Jr..  M.D.,  Docket 
No.  88-42,  54  Fed.  Reg.  16422  (1989); 
Neveille  H.  Williams.  D.D.S..  Docket 
No.  87-47,  53  Fed.  Reg.  23465  (1988); 
David  E.  Trawick,  D.D.S.,  Docket  No. 
86-69,  53  Fed.  Reg.  5326  (1988). 

The  administrative  law  judge 
concluded  that  the  record  clearly 
establishes  that  Respondent  has 
repeatedly  abused  the  authority  granted 
by  his  DEA  registration.  Respondent 
contends,  however,  that  since  the 


Government  did  not  introduce  any  new 
evidence  regarding  his  unsuitability  for 
a  DEA  registration  since  the  previous 
hearing  in  1987,  he  should  be  trusted 
with  a  DEA  registration.  The 
administrative  law  judge  disagreed  and 
recommended  that  Respondent's 
application  for  registration  should  be 
denied. 

Respondent  contends  that  he  "is  much 
older  and  wiser  and  recommitted  to 
staying  within  the  bounds  of  proper 
procedure."  Respondent  also  testified 
that  he  would  "quit  practice"  if  he  ever 
thought  he  "couldn't  be  trusted."  The 
administrative  law  judge  concluded  that 
Respondent's  assertions  are  not 
persuasive  given  his  history  of  serious 
mishandling  of  controlled  substances.  In 
addition.  Judge  Bittner  concluded  that 
Respondent  does  not  appear  to  be 
conversant  with  current  regulations 
regarding  the  handling  of  controlled 
substances,  and  although  he  has  not 
handled  controlled  substances  in  some 
years,  his  lack  of  knowledge  of  proper 
controlled  substance  handling  is  a 
further  indication  that  he  is  not  able  at 
the  present  time  to  carry  out  the 
responsibilities  of  a  DEA  registrant. 

The  administrative  law  judge 
recognized  that  a  DEA  registration  may 
be  a  necessary  condition  for  obtaining 
hospital  privileges,  however,  DEA  does 
not  register  individuals  to  enable  them 
to  obtain  hospital  privileges. 
Registrations  under  the  Controlled 
Substances  Act  are  issued  for  one 
purpose — to  enable  the  registrant  to 
lawfully  handle  controlled  substances. 

Respondent's  three  felony  convictions 
relating  to  controlled  substances  and  his 
failure  to  demonstrate  that  he  would  use 
controlled  substances  more  responsibly 
in  the  future,  led  the  administrative  law 
judge  to  conclude  that  Respondent's 
registration  would  not  be  In  the  public 
interest,  and  to  recommend  that 
Respondent's  application  for  such 
registration  should  be  denied.  The 
Administrator  adopts  the  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision  of  the 
administrative  law  judge  in  its  entirety. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C  823  and  28  CFR  0.100(b), 
hereby  orders  that  the  application  for 
registration,  executed  on  July  21. 1989, 
by  Vincent  A.  Sundry,  D.O..  be.  and  it 
hereby  is.  denied.  This  order  is  effective 
July  26. 1991. 

Dated:  luly  22, 1991. 
RoliMt  C  Bonnor, 

Administrator  of  Drug  Enforcement. 
(FR  Doc  91-177S1  Filed  7-25-91: 8:45  am] 
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DEPARTMENT  OF  LABOR 

Offic*  of  tt)t  8ecr«tary 

Agency  Recordkeeping/Reporttng 
Requirements  Under  Review  by  tt>e 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  publia 

List  of  Recordkeeping /Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  hst  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  0MB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
ours  needed  to  comply  with  the 
recordkeeping/re|>orting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NW.,  room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 


34220 


Federal  Register  /  Vol.  56,  No.  144  /  Friday,  July  26,  1991  /  Notices 


Information  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Office  for  (BLS/D.M/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget,  room  3208,  Washington,  DC 
20503  (telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  0MB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Employment  Standards  Administration 

FECA  Medical  Report  Forms  1215-0103; 

CA  16B;  17B;  20;  20A:  1090;  1302;  1303; 

1305;  1306;  1314;  1316;  1331;  1332;  and 

OWCP-5. 
As  needed. 

Businesses  or  other  for  profit 
466,950  respondents;  175,697  total  hours; 

.08-.75  hrs.  per  response;  14  forms. 

Information  obtained  through  the  use 
of  FECA  Medical  Report  Forms  is 
necessary  to  determine  whether  or  not  a 
federal  employee  who  has  filed  a  claim 
under  the  Federal  Employees' 
Compensation  Act  (FECA),  is  entitled  to 
compensation. 


Assistant  Secretary  for  Veterans' 
Employment  and  Training 

Implementing  Regulations  for 
Veterans'  Employment  and  Programs 
under  Title  IV.  Part  C  of  the  Job  Training 
Partnership  Act  1293-0001. 

Other  (at  time  of  application  for 
grant). 

State  or  local  governments;  non-profit 
institutions  50  responses;  1,600.  Average 
hours  per  response  32  hours.  The 
information  is  needed  as  the  basis  upon 
which  the  cost-effectiveness  of  the 
program  proposed  by  the  grant 
application  will  be  evaluated.  It  is  the 
primary  focus  of  the  application  for 
funding  used  for  approving  or  denying 
the  application  for  funds  under  Title  IV- 
CofJTPA. 

Employment  and  Training 
A  dministration 

Overpayment  Detection/Recovery 

Activities. 
1205-0173;  ETA  227. 
Quarterly 

State  or  local  governments. 
53  respondents:  7.240  total  hours;  10  hrs. 

per  response;  1  form. 
100  hrs.  (One-Time  only  burden). 

The  Secretary  has  interpreted 
applicable  section  of  Federal  laws,  to 
require  States  to  have  reasonable 
provisions  in  their  State  UI  laws  that 


FonnNo. 


ETA  5-163 

ETA  5140 1    "" 

ETA  8705 Z Z. !  '  ' "" — 

Posting ~  ..'....    ' 

SF424«424A. '~~   „ 

SF  269 _■ "■ 'ZZZ. 

5,493  total  hours  •  

(•This  total  does  not  include  2479  hrs.  to  Standard  Fomi 
activiiy). 


Affected  public 


State/Local  govt. 

......do 

do 

— do 

— do 

do 


The  four  forms  included  in  this 
package  are  needed  to  manage  the 
Senior  Community  Sen'ice  Employment 
Program  (SCSEP).  These  documents  are 
th3  sources  of  Program  plans, 
performance  data  and  resource 
allocation.  They  form  the  basis  for  the 
award  of  funds,  Fede-^al  oversite  and 
reports. 

Mine  Safety  end  Health  Administration 

Qualified  Person.  Explosives  and 

Blasting. 
1219-0106. 
On  occasion. 
Businesses  or  other  for  profit;  small 

businesses  or  organizations  50 

responses  per  yean  0.08  minutes  per 

response. 


Requires  that  bla&ting  in  underground 
coal  mines  be  performed  by  a  qualified 
person  or  a  person  working  in  the 
presence  of  and  under  the  direction  of  a 
qualified  person.  Persons  wishing  to 
become  qualified  by  MSHA  contact  the 
District  Manager  and  arrange  for  a 
demonstration  of  ability.  An  MSHA 
inspector  will  observe  the  applicant 
during  normal  mining  practices, 
therefore,  no  burden  has  been 
calculated  for  this  function.  The  burden 
would  be  limited  to  a  brief  telephone 
call  requesting  that  the  person  be 
qualified  to  use  explosives.  MSHA 
estimates  that  the  telephone  call  would 
be  no  more  than  5  minutes  (0.08  hour)  in 
duration,  it  is  anticipated  that  MSHA 
will  receive  approximately  50 
applications  per  year. 


concern  the  prevention,  detection  and 
recovery  of  benefit  overpayments 
caused  by  willful  misrepresentation  or 
errors  by  claimants  or  others.  This 
report  provides  an  accounting  of  the 
types  and  amounts  of  such 
overpayments  and  serves  as  a  useful 
management  tool  for  monitoring  overall 
UI  program  integrity. 

Extension 

Mine  Safety  and  Health  Administration 

Application  for  Use  of  Nonpermissible 
Explosives  and  Nonpermissible  Shot- 
firing  Units. 

1219-0025. 

On  occasion. 

Businesses  or  other  for  profit;  small 
businesses  or  organizations. 

75  applications:  1  hour  per  response;  75 
total  burden  hours. 

Provides  a  procedure  by  which  a  coal 
mine  operator  may  apply  for  and  get  a 
permit  to  use  nonpermissible  explosives 
and  shotfiring. 

Employment  and  Training 
Administration 

Senior  Community  Service  Employment 
Program;  Program  Report  and  Grant 
Package. 

1205-0040;  ETAs  5-163,  5140,  8705;  SFs 
424&424A,  269. 


Respond- 


67 
67 
67 
67 
67 
67 


Frecjuertcy 


Average  time  per 
response 


40  hrs. 
8  hrs. 
12  hrs. 
2  hrs.  59  I 
Shrs. 
8  hrs. 


Signed  at  Washington,  DC  this  23rd  day  of 
July,  1991. 

Paul  E.  Larson, 

Departmental  Clearance  Officer 

(FR  Doc.  91-17791  Filed  7-25-91;  8:45  am| 

BILUNO  COOE  4510-30-11 


Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination      ' 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 


based  on  the  information  obta 
the  Department  of  Labor  from 
of  local  wage  conditions  and  c 
available  from  other  sources. ' 
specify  the  basic  hourly  wage 
fringe  benefits  which  are  detei 
be  prevailing  for  the  describee 
of  laborers  and  mechanics  em 
construction  projects  of  a  simi 
character  and  in  the  localities 
therein. 

The  determinations  in  these 
of  prevailing  rates  and  fringe  1 
have  been  made  in  accordano 
CFR  part  1,  by  authority  of  the 
of  Labor  pursuant  to  the  provi 
the  Davis-Bacon  Act  of  March 
amended  (46  Stat.  1494,  as  am 
U.S.C.  276a)  and  of  other  Fede 
statutes  referred  to  in  29  CFR 
Appendix,  as  well  as  such  adc 
statutes  as  may  from  time  to  t 
enacted  containing  provisions 
payment  of  wages  determined 
prevailing  by  the  Secretary  of 
accordance  with  the  Davis-Ba 
The  prevailing  rates  and  fringt 
determined  in  these  decisions 
accordance  with  the  provision 
foregoing  statutes,  constitute  t 
minimum  wages  payable  on  F( 
federally  assisted  constructior 
to  laborers  and  mechanics  of  t 
specified  classes  engaged  on  c 
work  of  the  character  and  in  tl 
localities  described  therein. 

Good  cause  is  hereby  found 
utilizing  notice  and  public  con 
procedure  thereon  prior  to  the 
of  these  determinations  as  pre 
5  U.S.C.  553  and  not  providing 
in  the  effective  date  as  prescri 
that  section,  because  the  necei 
issue  current  construction  indi 
determinations  frequently  and 
volume  causes  procedures  to  I 
impractical  and  contrary  to  th( 
interest. 

General  wage  determinatior 
decisions,  and  modifications  a 
supersedeas  decisions  thereto, 
no  expiration  dates  and  are  ef 
from  their  date  of  notice  in  the 
Register,  or  on  the  date  writtei 
received  by  the  agency,  which 
earlier.  These  decisions  are  to 
in  accordance  with  the  provisi 
CFR  parts  1  and  5.  According!; 
applicable  decision,  together  v 
modifications  issued,  must  be 
part  of  every  contract  for  perfc 
of  the  described  woric  within  t 
geographic  area  indicated  as  r 
an  applicable  Federal  prevailii 
law  and  29  CFR  part  5.  The  we 
and  fringe  benefits,  notice  of  v 
published  herein,  and  which  a: 
contained  in  the  Government  1 
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concern  the  prevention,  detection  and 
recovery  of  benefit  overpayments 
caused  by  %villful  misrepresentation  or 
errors  by  claimants  or  others.  This 
report  provides  an  accounting  of  the 
types  and  amounts  of  such 
overpayments  and  serves  as  a  useful 
management  tool  for  monitoring  overall 
UI  program  integrity. 

Extension 

Mine  Safety  and  Health  Administration 

Application  for  Use  of  Nonpermissible 
Explosives  and  Nonpermissible  Shot- 
firing  Units. 

1219-0025. 

On  occasion. 

Businesses  or  other  for  profit;  small 
businesses  or  organizations. 

75  applications;  1  hour  per  response;  75 
total  burden  hours. 

Provides  a  procedure  by  which  a  coal 
mine  operator  may  apply  for  and  get  a 
permit  to  use  nonpermissible  explosives 
and  shotfiring. 

Employment  and  Training 
Administration 

Senior  Community  Service  Employment 
Program;  Program  Report  and  Grant 
Package. 

1205-0040:  ETAs  5-163,  5140,  8705;  SFs 
424&424A,  269. 


Respond- 


67 
67 
67 
67 
67 
67 


Frequency 


Average  time  per 
response 


40  tn. 
8  hrs. 
12  hrs. 
2  hrs.  59  t 
Shrs. 
8  hrs. 


Signed  at  Washington,  DC  this  23rd  day  of 
July.  1991. 

Paul  E.  Larson, 

Departmental  Clearance  Officer 

IFR  Doc.  91-17791  Filed  7-25-91;  8:45  am) 
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Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination      ' 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 


based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  l)enefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 


Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number[s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 


Volume  I 


Alabama  AL91-27(Feb. 

22.1991). 
District  of  Columbia 

DC91-l(Feb.  22, 1991). 
Florida: 

FL91-17{Feb.  22, 1991).. 

FL91-48{Fcb.  22, 1991)., 
Georgia  GA91-3(Feb. 

22,1991). 
Massachusetts  MA91-       p.  421.  pp.  422-438. 

l(Feb.  22. 1991). 
New  York: 

NY91-2(Feb.  22, 1991)... 


p.  53,  p.  64. 
p.  79,  pp.  80-Oa 

p.  141,  pp.  142-144. 
p.  218c,  p.  218c 
p.  223,  pp.  224-228. 


p.  777,  pp.  778- 

796b. 
p.  817.  pp.  818-625. 
p.  885,  pp.  886-892. 


NY91-5(Feb.  22, 1991).. 
NY91-ll(Feb.  22, 

1991). 
NY91-14(Feb.  22,  p.  911,  pp.  912-914. 

1991). 
NY91-15(Feb.  22,  p.  915,  pp.  916- 

1991).  020b. 

Volume  n 


Alabama  AL91-27(Feb. 

22.1991). 
Indiana: 

IN91-irFeb.  22, 1991).. 

IN91-2(Peb.  22,  1991).. 

IN91-6(Feb.  22, 1901).. 

Kansas: 

KS91-6(Feb.22.1991). 

KS91-«iFeb.22.1991). 
Michigan: 

Ml91-3(Feb.  22, 1991) . 

MI91-7(Feb.  22, 1991) . 


p.  1.  p.  2. 


p.  243.  pp.  245-247. 
p.  259,  pp.  284-265. 
p.  315,  pp.  316- 
334b. 

p.  360,  pp.  364-365. 
p.  373,  pp.  375-38a 

p.  477,  pp.  478- 

4eob. 

p.  515. 


Minnesota  MN91-7(Feb.    p.  587,  pp.  688- 

99     t  (KM  1  >«MlW 


22,1991) 


e06b. 


t^  ItWlJ.  OUDO. 

Ohio  OH91-l(Feb.  22.        p.  809.  pp.  810- 

1 CMM  1  Bonk 


1991). 


820b. 


Wisconsin  W191-4(Feb.  p.  1208,  pp.  1210- 
22, 1991).  1211. 

Volume  III 

Montana  MTgi-6(Feb.  p.  271,  p.  272. 

22, 1991). 

Oregon  0R91-l(Feb.  22.  p.  371.  pp.  372-388. 

1981). 

Washington  WA91-  p.  495,  pp.  486- 

6(Feb.  22, 1991).  408a. 


General  Wage  Determinatioa 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Goverrmient  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Docimients,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
323& 

When  ordering  8ubscription(8).  be 
sore  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  oirrent 
general  wage  determinations  for  the 
States  covered  by  each  volume, 
lliroughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  19th  day  of 
July,  1991. 
Alan  L  Moss, 

Director,  Division  of  Wage  DeterminaUona. 
(FR  Doc.  91-17663  Filed  7-25-91;  8:45  amj 

SaUM  coot  4S1ft-27-M 


Employment  and  Training 
Administration 

[TA-W-25340] 

CAC  Microclrcults,  Inc.,  Mt  Carmel,  IL; 
Dismissal  of  Application  for 
Recorwideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
CAC  Microcircuits,  Incorporated,  Mt. 


34222 


Federal  Register  /  Vol.  56,  No.  144  /  Friday.  July  26.  1991  /  Notices 


Fet 


Cannel  Illinois.  The  review  indicated 
that  the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-25,640:  CAC  Microcircuits. 

Incorporated.  Mt.  Carmel,  Illinois  (July 
16, 1991). 

Signed  at  Washington.  E)C  this  17th  day  of 
July.  1991. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doa  91-17788  Filed  7-25-91;  8:45  am] 

MUJNO  CODE  4510-30-11 


Investigations  Regarding 
Certifications  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance; 
Cart>orundum  At>raslves  Co.  et  aU 

Petitions  have  been  filed  with  the 


Secretary  of  Labor  under  section  221(a] 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  Interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 


Appendix 


request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  5, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  5, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington.  DC  20210. 

Signed  at  Washington,  DC  this  15th  day  of 
July  1991. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  Untoo/wofKers/firm 

Caitwfundum  Abrasives  Co.  (OCAW) 

Center  Tool  and  Machine  (wkrs) 

Dietzgen  Corp.  (wkrs) _ 

Edwards-Waaen  Tire  Co.  (URW) „_ 

Federal  Deposit  Insurance  Corp.  (wttfs) 

General  Dynamics  (wkrs) _ 

General  Motors  Corp..  CPC  (UAW)  „ 

Hi-Tecti  Manufactunng  (wkrs) 

International  Botler  Works  Ca  (wkrs) 
JerroW  Communications  (Co) . 
John  B.  Harris,  Inc.  (UMWA)  _. 
Johnson  Controls,  Inc.  (wkrs).. 
K  arid  G  Manufacturing  (wkrs)..._ 
Louisiana  Garment  Co.  (wkrs).-.. 
Nice  Spectatty  Beanngs  (USWA) . 

Occtdental  Chemical  (wkrs) 

Ogden  Services,  Inc.  (wkrs) 

Olm  Chemicals  Joliet  (OCWA).. 
Oyx  Energy  Co.  (Co.) . 


Location 


Oryx  Energy  Co.  Gulf  Coast  Prod  (Co) 

Oryx  Energy  Co,  Mid  Comment  Prod  (Co) 

Oryx  Energy  Co,  Southwestern  Prod  (Co) 

Seagate  Technology  (wkrs) 


Sensus  Technologies,  Inc.  (USWA) __ __ 

Teledyne  Pittsburgh  Tool  Steel  Wire  (USWA) 

Tnumph  Machine  Corp.  (USWA) 

Union  Metal,  Eastern  Divistoo  (USWA) 

Unocal  Corp,  Energy  Mining  Div.  (Co).- „.. 

USX  Corp.,  CJairton  Woriis  (USWA) 

Wire  Rope  Corp.  of  Amenca  (wkrs) 

Woodings- Verona  Tool  Works  (wkrs) 

Woodings- Verona  Tool  Works  (wkrs) 

Woodings- Verona  Tool  Works  (wkrs) „.., 


Niagara  Fans.  NY 

Cheboygan,  Ml 

El  Paso,  TX 

Bkx)mlngtoa  II 

Midland  TX 

Fort  Worth,  TX 

Tarrytown,  NY 

Longmont.  CO „.. 

East  Stroudsburg,  PA. 

Tucson,  A2 

Lewisburg^  WV 

Erie.  PA..„ 

Faribault  MN 

Louisiana,  MO 

Kulpsville,  PA „ 

Columbia,  TN „ 

Oklahoma  C>ty,  OK 

JotetlL 

DaHaa,  TX 

Houston.  TX _.II 

Oklahoma  City.  OK 

Midland  TX 

Bloomington,  MN _. 

Uniootown,  PA , 

Monaca.  PA _ 

Hackettstown,  NJ 

East  Stroudsburg,  PA.. 

Parachute.  C0_ 

Oakton,  PA 

Kansas  Qty.  MO 

Verona,  PA 

Columbiana,  OH 

Falls  City.  NE 


Date 
received 


07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 
07/15/91 


Dateof 
petitkxi 


07/02/91 
07/01/91 
06/28/91 
06/27/91 
07/01/91 
06/29/91 
07/03/91 
06/20/91 
07/01/91 
06/03/91 
06/18/91 
07/02/91 
06/05/91 
07/02/91 
06/18/91 
07/03/91 
07/02/91 
07/01/91 
06/26/91 
06/26/91 
06/26/91 
06/26/91 
06/14/91 
07/05/91 
06/12/91 
06/28/91 
07/05/91 
07/03/91 
07/02/91 
06/17/91 
06/26/91 
06/26/91 
06/26/91 


Petition  No. 


26.057 

26,058 

26,059 

26.060 

26.061 

26,062 

26,063 

26.064 

26.065 

26.066 

26.067 

26.068 

26.069 

26.070 

28.071 

26.072 

26.073 

26,074 

26.075 

26,076 

26,077 

26.078 

26,079 

26.080 

26,081 

26.082 

26,083 

26,084 

26.085 

26.086 

26.087 

26.088 

26.089 


Articles  produced 


Sandpaper. 

Automatic  feeder  systems  for  ford 

Blue  print  copiers. 

Earth  moving  tires. 

Government  insurance  for  money. 

Aircraft  wiring  tumesses. 

Van  assemtily. 

Flex-leads,  spin  motors. 

Power  boilers. 

Cat)le  TV  electronics  products. 

Metallurgk^l  coal. 

Plastic  radiator  end  tanks. 

Carriages. 

Jackets,  stiorts.  lingerie,  shirts. 

Ball  t>eanng8  for  automobiles. 

Phosphorus. 

Tires. 

Ptxjsphates. 

Crude  oil,  gas  exploration. 

Crude  oil  arxl  gas  expkxation. 

Cr\x1e  oil  and  gas  exploratton. 

Oude  oil  and  gas  exploratioa 

Hard  disc  drive. 

Sealed  regisers.  water  meters. 

Hexagon  steel  and  otfier  shapes. 

Hlgtiway  mowirig  equipmem. 

Steel  metal  light  poles. 

Crude  oil. 

Coke. 

Steel  wire  and  cable. 

Hand  tools. 

Hand  tools. 

Hand  tools. 


(FR  Doc  91-17785  Filed  7-25-81;  8:45  am) 
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tTA-W-24, 702] 

Tektronix,  Inc.,  Visual  Systems  Group, 
Wilsonvllie,  OR  and  Operating  at 
Various  Locations  in  the  Following 
States 

TA-W-24.702A— Alabama 
TA-W-24.702B— Alaska 


TA-W-24.702C— Arizona 
TA-W-24.702D-Califomla 
TA-W-24.702E— Colorado 
TA-W-24,702F— Connecticut 
TA-W-24.702(;— Florida 
TA-W-24,702H— Georgia 
TA-W-24.702I— Illinois 
TA-W-24.702J— Indiana 


TA-W-24.702K— Maryland 
TA-W-24.7D2L— Massachusett 
TA-W-24,702M— Maine 
TA-W-24.702N— Michigan 
TA-W-24J02O— Minnesota 
TA-W-24,702P— Missouri 
TA-W-24.702Q— New  Jersey 
TA-W-24.702R— New  Mexico 
TA-W-24,7D2S— New  York 
TA-W-24,702T— North  Carolin 
TA-W-24,702U— Ohio 
TA-W-24,702V— Oklahoma 
TA-W-24.702W— Oregon  (exce 

Wilsonville) 
TA-W-24.702X— Pennsylvania 
TA-W-24.702Y— Tennessee 
TA-W-24.702Z— Texas 
TA-W-24,702AA— Utah 
TA-W-24.702AB-Virginia 
lA-W-24,r02AG— Washington 
TA-W-24,702AD— Washington 
TA-W-24.702AE— Wisconsin 
TA-W-24,702AF— Rhode  Islam 

Amended  Certification  Rega 
Ellgibilily  to  Apply  for  Worl 
Adjustment  Assistance 

In  accordance  with  sectio 
Trade  Act  of  1974  (19  USC  2 
Department  of  Labor  issued 
Certification  of  Eligibility  to 
Worker  Adjustment  Assista 
October  31. 1990  applicable 
workers  of  the  Visual  Systei 
Tektronix,  Inc.,  Wilsonville. 
certification  notice  was  publ 
Federal  Register  on  Novemb 
(55  FR  47550).  The  certificati 
subsequently  amended  on  Fi 
1991  to  reflect  the  correct  w< 
The  amended  certification  v, 
published  in  the  Federal  Rej 
March  5. 1991  (56  FR  9236). 

At  the  request  of  the  State 
the  Department  reviewed  th( 
certification.  New  informatic 
company  indicates  that  the  J 
Rhode  Island  was  not  includ 
certification.  The  intent  of  th 
certification  is  to  cover  all  w 
the  Visual  Systems  Group  of 
Inc.  who  were  adversely  affe 
increased  imports  of  articles 
directly  competitive  with  wc 
and  network  display  termina 
amended  notice  applicable  ti 
24,702  is  hereby  issued  as  fol 

All  workers  of  Tektronix.  Inc.. 
Systems  Group.  Wilsonville.  Or( 
locations  in  the  following  States 
Alaska.  Arizona,  California,  Col 
Connecticut.  Florida,  Georgia,  111 
Indiana.  Massachusetts,  Marylai 
Michigan.  Minnesota,  Missouri.  1 
New  Mexico.  New  York,  North  ( 
Ohio.  Oklahoma,  Oregon  (excep 
Pennsylvania,  Tennessee,  Texas 
Virginia.  Washington.  Washingti 
Wisconsin  and  Rhode  Island  wh 
totally  or  partially  separated  froi 
employment  on  or  after  July  21. 1 
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under  section  221(a] 
1974  ("the  Act")  and 
:  appendix  to  this 
t  of  these  petitions, 
Dffice  of  Trade 
nee.  Employment 
listration,  has 
^ions  pursuant  to 
(Act. 
ich  of  the 

determine  whether 
[ible  to  apply  for 
tee  under  title  II, 
t.  The  investigations 
s  appropriate,  to  the 
;  date  on  which  total 
IS  begem  or 
and  the  subdivision 

'  any  other  persons 
al  interest  in  the 
3  investigations  may 
iring,  provided  such 
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request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  5, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  5, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  15th  day  of 
July  1991. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


i 

Oateof 
petition 

Petition  No. 

Articles  produced 

5/91 

07/02/91 

26.057 

Sandpaper. 

5/91 

07/01/91 

26,058 

Automatic  feeder  systems  for  ford. 

5/91 

06/28/91 

26.059 

Btue  print  copters. 

5/91 

06/27/91 

26.060 

Earth  moving  tires. 

5/91 

07/01/91 

26.061 

Government  InsurafKe  for  mortey. 

5/91 

06/29/91 

26,062 

Aircraft  wiring  harnesses. 

5/91 

07/03/91 

26.063 

Van  as8emt)<y. 

5/91 

06/20/91 

26.064 

F)ex-leads,  spin  motors. 

5/91 

07/01/91 

26.065 

Po¥»er  t)04lers. 

5/91 

06/03/91 

26.066 

Cabte  TV  electronics  products. 

5/91 

06/1B/91 

26,067 

Metallurgical  coal 

>/91 

07/02/91 

26.068 

Ptastic  radiator  er)d  tanks. 

>/91 

06/05/91 

26.069 

Carriages. 

5/91 

07/02/91 

26.070 

Jackets,  shorts,  lingerie,  shirts. 

)/91 

06/1S/91 

26,071 

Ban  t>eanngs  for  automotxies. 

)/91 

07/03/91 

26.072 

Phosphorus. 

)/91 

07/02/91 

26.073 

Tires. 

)/91 

07/01/91 

26.074 

Phosphates. 

)/91 

06/26/91 

26.075 

Crude  oil.  gas  exploratkin. 

1/91 

06/26/91 

26.076 

Crude  oil  and  gas  expkxation. 

./91 

06/26/91 

26.077 

Crude  oil  and  gas  exploratton. 

>/91 

06/26/91 

26.078 

Crude  oil  and  gas  expioratxxv 

>/91 

06/14/91 

26.079 

Hard  disc  dnva 

>/91 

07/05/91 

26,080 

Sealed  regtsers.  water  meters. 

>/91 

06/12/91 

26,081 

Hexagon  steel  and  other  shapes. 

/91 

06/28/91 

26,082 

Higfiway  mowing  equipment 

/91 

07/05/91 

26,083 

Steel  metal  light  poles. 

/91 

07/03/91 

26.084 

Crude  oil. 

/91 

07/02/91 

26.085 

Coke. 

/91 

06/17/91 

26.086 

Steel  wire  and  cable 

^91 

06/26/91 

26.087 

Hand  tools. 

/91 

06/26/91 

26,088 

Hand  tools. 

/91 

06/26/91 

26.089 

Hand  tools. 

TA-W-24.702C— Arizona 

TA-W-24.702I>-Califomia 

alSi 

^Sterns  Gro 

lUP.         TA-W-24.702E— Colorado 

Ope 

rating  at 

TA-W-24,702F— Connecticut 

ittK 

1  Following 

TA-W-24.702G— Florida 
TA-W-24.702H— Georgia 
TA-W-24.702I— Illinois 

ima 
1 

TA- 

W-24.702J— Indiana 

TA-W-24.702K— Maryland 
TA-W-24.702L— Massachusetts 
TA-W-24,702M— Maine 
TA-W-24.702N— Michigan 
TA-W-24.702O— Minnesota 
TA-W-24,702P— Missouri 
TA-W-24.702Q— New  Jersey 
TA-W-24,702R— New  Mexico 
TA-W-24.7D2S— New  York 
TA-W-24.702T— North  Carolina 
TA-W-24.702U— Ohio 
TA-W-24.702V— Oklahoma 
TA-W-24.702W— Oregon  (except 

Wilsonville) 
TA-W-24,702X— Pennsylvania 
TA-W-24.702Y— Tennessee 
TA-W-24.702Z— Texas 
TA-W-24,702AA— Utah 
TA-W-24.702AB-Virginia 
TA-W-24,702AC— Washington 
TA-W-24,702AD— Washington,  DC 
TA-W-24.702AE— Wisconsin 
TA-W-24.702AF— Rhode  Island 

Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  31, 1990  applicable  to  all 
workers  of  the  Visual  Systems  Group  of 
Tektronix.  Inc.,  Wilsonville,  Oregon.  The 
certification  notice  was  published  in  the 
Federal  Register  on  November  14, 1990 
(55  FR  47550).  The  certification  was 
subsequently  amended  on  February  21. 
1991  to  reflect  the  correct  worker  group. 
The  amended  certification  was 
published  in  the  Federal  Register  on 
March  5. 1991  (56  FR  9236). 

At  the  request  of  the  State  Agency, 
the  Department  reviewed  the  amended 
certification.  New  information  from  the 
company  indicates  that  the  State  of 
Rhode  Island  was  not  included  in  the 
certification.  The  uitent  of  the 
certification  is  to  cover  all  workers  of 
the  Visual  Systems  Group  of  Tektronix. 
Inc.  who  were  adversely  affected  by 
increased  imports  of  articles  like  or 
directly  competitive  with  work  stations 
and  network  display  terminals.  The 
amended  notice  applicable  to  TA-W- 
24.702  is  hereby  issued  as  follows: 

All  workers  of  Tektronix,  Inc.,  Visual 
Systems  Group,  Wilsonville,  Oregon  and  in 
locations  in  the  following  States  of  Alabama, 
Alaska,  Arizona,  California.  Colorado, 
Connecticut,  Florida,  Georgia,  Illinois, 
Indiana,  Massachusetts,  Maryland,  Maine, 
Michigan,  Minnesota,  Missouri,  New  Jersey, 
New  Mexico,  New  York,  North  Carolina, 
Ohio,  Oklahoma.  Oregon  (except  Wilsonville) 
Pennsylvania,  Tennessee.  Texas.  Utah, 
Virginia,  Washington,  Washington,  DC, 
Wisconsin  and  Rhode  Island  who  became 
totally  or  partially  separated  from 
employment  on  or  after  July  21, 1989  are 


eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  t9th  day  of 
July  1991. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjcstment 
Assistance. 

[FR  Doc.  91-17790  Filed  7-25-91;  8:45  amj 
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Federal-State  Unemployment 
Compensation  Program  Extended 
Benefits;  Ending  of  Extended  Benefit 
Period  In  the  State  of  West  Virginia 

This  notice  announces  the  ending  of 
the  Extended  Benefit  Period  in  the  State 
of  West  Virginia,  effective  on  July  13, 
1991. 

Background 

The  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970  (26  U.S.C.  3304  note)  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  Under  the 
Extended  Benefit  Program,  individuals 
who  have  exhausted  their  rights  to 
regular  unemployment  benefits  (UI) 
under  permanent  State  (and  Federal) 
unemployment  compensation  laws  may 
be  eligible,  during  an  extended  benefit 
period,  to  receive  up  to  13  weeks  of 
extended  unemployment  benefits,  at  the 
same  weekly  rate  of  benefits  as 
previously  received  under  the  State  law. 
The  Federal-State  Extended 
Unemployment  Compensation  Act  is 
implemented  by  State  unemployment 
compensation  laws  and  by  part  615  of 
ti  tie  20  of  the  Code  of  Federal 
Regulations  (20  CFR  part  615). 

Extended  Benefits  are  payable  in  a 
State  during  an  Extended  Benefit  Period 
which  is  triggered  "on"  when  the  rate  of 
insured  unemployment  in  the  State 
reached  the  State  trigger  rate  set  in  the 
Act  and  the  State  law.  During  an 
Extended  Benefit  Period,  individuals  are 
eligible  for  a  maximum  of  up  to  13 
v.'eeks  of  benefits,  but  the  total  of 
Extended  Benefits  and  regular  benefits 
together  may  not  exceed  39  weeks. 

The  Act  and  the  State  unemployment 
compensation  laws  also  provide  that  an 
Extended  Benefit  Period  in  a  State  will 
trigger  "off  when  the  rate  of  insured 
unemployment  in  the  State  is  no  longer 
at  the  trigger  rate  set  in  the  law.  A 
benefit  period  actually  terminates  at  the 
end  of  the  third  week  after  the  week  for 
which  there  is  an  off  indicator,  but  not 
less  than  13  weeks  after  the  benefit 
period  began. 

An  Extended  Benefit  Period 
commenced  in  the  State  of  West 


Virginia  on  April  14, 1991,  and  has  now 
triggered  off. 

DAterminatioD  of  an  "oR*'  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  that  the  rate  of  insured 
unemploj-ment  in  the  State  for  the 
period  consisting  of  the  week  ending  on 
June  22, 1991,  and  the  immediately 
preceding  twelve  weeks,  fell  below  the 
State  trigger  rate,  so  that  for  that  week 
there  was  an  "off"  indicator  in  the  State. 

Therefore,  the  Extended  Benefit 
Period  in  the  State  terminated  with  the 
week  ending  July  13, 1991. 

Information  for  Claimants 

The  State  employment  security 
agency  will  furnish  a  written  notice  to 
each  individual  who  is  filing  claims  for 
Extended  Benefits  of  the  ending  of  the 
Extended  Benefit  Period  and  its  effect 
on  the  individual's  right  to  Extended 
Benefits,  20  CFR  615.13(c)(4). 

Persons  who  wish  information  about 
their  rights  to  Extended  Benefits  in  the 
State  named  above  would  contact  the 
nearest  State  employment  service  office 
in  their  locality. 

Signed  at  Washington.  DC  on  July  19, 1991. 
Roberts  T.  Jones, 
Assistant  Secretary  of  Labor 
[FR  Doc.  91-17784  Filed  7-25-81;  8:45  am) 
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Federal-State  Unemployment 
Compensation  Program  Extended 
Benefits;  Ending  of  Extended  Benefit 
Period  in  the  State  of  Vermont^ ; 

This  notice  announces  the  ending  of 
the  Extended  Benefit  Period  in  the  State 
of  Vermont,  effective  on  July  13, 1991. 

Background 

The  Federal-State  Expended 
Unemployment  Compensation  Act  of 
1970  (26  U.S.C.  3304  note)  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  Under  the 
Extended  Benefit  Program,  individuals 
who  have  exhausted  their  rights  to 
regular  unemployment  benefits  (UI) 
under  permanent  State  (and  Federal) 
unemployment  compensation  laws  may 
be  eligible,  during  an  extended  benefit 
period,  to  receive  up  to  13  weeks  of 
expended  imemployment  benefits,  at  the 
same  weekly  rate  of  benefits  as 
previously  received  imder  the  State  law. 
The  Federal-State  Extended 
Unemployment  Compensation  Act  is 
implemented  by  State  unemployment 
compensation  laws  and  by  part  615  of 
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title  20  of  the  code  of  Federal 
Regulations  (20  CFR  part  615). 

Extended  Benefits  are  payable  in  a 
State  during  an  Extended  Benefit  Period 
which  is  triggered  "on"  when  the  rate  of 
insured  unemployment  in  the  State 
reached  the  State  trigger  rate  set  in  the 
Act  and  the  State  law.  During  an 
Extended  Benefit  Period,  individuals  are 
eligible  for  a  maximum  of  up  to  13 
weeks  of  benefits,  but  the  total  of 
Extended  Benefits  and  regular  benefits 
together  may  not  exceed  39  weeks. 

The  Act  and  the  State  unemployment 
compensation  laws  also  provide  that  an 
Extended  Benefit  Period  in  a  State  will 
trigger  "off  when  the  rate  of  insured 
unemployment  in  the  State  is  no  longer 
at  the  trigger  rate  set  in  the  law.  A 
benefit  period  actually  terminates  at  the 
end  of  the  third  week  after  the  week  for 
which  there  is  an  off  indicator,  but  not 
less  than  13  weeks  after  the  benefit 
period  began. 

An  Extended  Benefit  Period 
commenced  in  the  State  of  Vermont  on 
March  17, 1991,  and  has  now  triggered 
off. 

Determination  of  an  "off  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  that  the  rate  of  insured 
unemployment  in  the  State  for  the 
period  consisting  of  the  week  ending  on 
June  22, 1991,  and  the  immediately 
preceding  twelve  weeks,  fell  below  the 
State  trigger  rate,  so  that  for  that  week 
there  was  an  "ofT'  indicator  in  the  State. 

Therefore,  the  Extended  Benefit 
Period  in  the  State  terminated  with  the 
week  ending  July  13. 1991. 

Information  for  Claimants 

The  State  employment  security 
agency  will  furnish  a  written  notice  to 
each  individual  who  is  filing  claims  for 
Extended  benefits  of  the  ending  of  the 
Extended  Benefit  Period  and  its  effect 
on  the  individual's  right  to  Extended 
Benefits.  20  CFR  615.13(tl(4). 

Persons  who  wish  information  about 
their  rights  to  Extended  Benefits  in  the 
State  named  above  would  contract  the 
nearest  State  employment  service  office 
in  their  locahty. 

Signed  at  Washingtoa  DC  on  July  19. 1991. 

Roberts  T.  Jones, 

Assistanl  Secretary  of  Labor. 

[FR  Doa  91-17783  Filed  7-25-91:  8:45  am] 
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[TA-W-25,489] 

Cooper  Industries,  Inc^  Bussmann 
Division,  Bristol,  CT;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  May  31. 1991, 
Local  280  of  the  International  Union  of 
Electrical  Workers  (lUE)  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  April  26. 1991  and  published  in  the 
Federal  Register  on  May  21, 1991  (56  FR 
23301). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  union  claims  that  Bussmann 
began  transferring  production  from 
Bristol  to  foreign  sources  beginning  in 
1989  and  that  the  Department's  survey 
of  customers  was  flawed  because 
Bussmann  is  importing  articles.  Its  also 
claimed  that  the  decline  in  U.S.  imports 
was  not  an  absolute  decrease  since  the 
U.S.  market  was  also  experiencing  a 
similar  reduction. 

The  Bristol  plant  produced  power 
fuses  and  high  speed  fuses.  Bristol 
closed  on  March  28. 1991.  Sales  and 
production  of  power  fuses  at  Bristol 
increased  in  1990  compared  to  1989 
while  high  speed  fuses  were 
discontinued  and  replaced  by  another 
product  produced  at  EUisville.  Missouri. 

During  the  period  from  April  10. 1989 
to  March  28, 1991  the  preponderant 
share  of  Bristol's  production  was 
transferred  to  other  domestic  corporate 
facilities  while  a  small  amount  was 
transferred  to  Mexico— affecting  less 
than  (5)  five  percent  of  the  plant  work 
force.  Workers  were  not  separately 
identifiable  by  product.  Accordingly, 
there  is  no  basis  for  a  worker  group 
certification. 

With  respect  to  the  union's  claim 
concerning  reducers  and  semi-trons,  the 
reducers  were  transferred  to  Coldsboro 
in  early  1989  and  semi-trons  to  Denmark 
in  April,  1989.  These  production 
transfers  would  not  form  a  basis  for  a 
worker  group  certification  since  they 
either  were  domestic  transfers  or 
occurred  more  than  one  year  prior  to  the 


date  of  the  worker  petition.  Section 
223(b)(1)  of  the  Trade  Act  does  not 
permit  the  certification  of  workers  laid 
ofi  more  than  one  year  prior  to  the  date 
of  the  petition. 

Also,  other  findings  obtained  during 
the  investigation  show  that  box  covers, 
switches,  adapters  and  receptacle 
products  were  never  made  in  Bristol. 

The  Department's  denial  was  not 
based  on  an  absolute  decline  in  U.S. 
imports  of  fuses  in  the  first  six  months 
of  1990  compared  to  the  same  period  in 
1989  but  on  the  fact  that  the 
"contributed  importantly"  test  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  was  not  met.  This  test  is 
generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  Department's  survey  of  Bussmann's 
major  declining  customers  shows  that 
none  imported  fuses  during  the  relevant 
period.  Also,  company  imports  are  not 
part  of  the  customer  survey  but  are 
obtained  directly  from  the  company. 

According  to  company  officials,  there 
is  a  negative  impact  on  the  domestic 
demand  for  U.S.  fuses  because  of 
imported  machinery  which  is  designed 
to  different  standards  and  does  not  use 
U.L.  power  fuses.  The  courts,  however, 
have  ruled  in  the  Bedell  case.  United 
Shoe  Workers  of  America,  AFL-CIO  v. 
Bedell,  506  F2d  (DC  Circ.  1974)  that  this 
type  of  foreign  competition  would  not 
serve  as  a  basis  for  trade  adjustment 
assistance  i.e..  the  finished  article 
(imported  machinery)  is  not  like  or 
directly  competitive  with  the  component 
article  (fuses). 

Conclusion 

After  review  of  the  appHcation  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  18th  day  of 
July  1991. 

Rol)ert  O.  Deslongchamps, 

Director,  Office  of  Legislation  &  Actuarial 
Services,  Unemployment  Insurance  Service. 
[FR  Doc.  91-17787  Filed  7-25-91:  8:45  amj 
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ITA-W-25,545] 

F-Dyne  Electronics,  Inc^  Bridgeport, 
CT;  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  appUcation  dated  June  la.  1991. 
Local  #299  of  the  United  Electrical 
Workers  (UE)  requested  administrative 


reconsideration  of  the  subje 
for  trade  adjustment  assists 
denial  notice  was  signed  on 
1991  and  published  in  the  F( 
Register  on  May  30. 1991  (5f 
Pursuant  to  29  CFR  90.18( 
reconsideration  may  be  grai 
the  following  circumstances 

(1)  If  it  appears  on  the  ba: 
not  previously  considered  tl 
determination  complained  c 
erroneous; 

(2)  If  it  appears  that  the  d 
complained  of  was  based  oi 
in  the  determination  of  fact! 
previously  considered;  or 

(3)  If  in  the  opinion  of  the 
Officer,  a  misinterpretation 
the  law  justified  reconsider) 
decision.  1 1 

The  workers  produced  filr 
The  plant  ceased  operations 
1991. 

The  union  claims  that  con 
from  off-shore  firms  has  sub 
contributed  to  the  inability  ( 
Dyne  to  make  a  profit.  Its  al 
that  the  union  was  never  no 
investigation. 

With  respect  to  the  union' 
Department  did  contact  the 
petitioner  as  soon  as  the  inv 
was  instituted.  Also,  the  ina 
make  a  profit  is  not  a  worke 
criterion  for  certification. 

The  Department's  denial  \ 
on  the  fact  that  the  "contribi 
importantly"  test  of  the  Groi 
Requirements  of  the  Trade  i 
met.  The  "contributed  impoi 
is  generally  demonstrated  tl 
siurvey  of  the  workers'  firm'i 
The  Department's  survey  sh 
none  of  the  surveyed  custon 
imported  capacitors  during  1 
period. 


After  review  of  the  applic 
investigative  findings,  I  cone 
there  has  been  no  error  or 
misinterpretation  of  the  law 
facts  which  would  justify 
reconsideration  of  the  Depai 
Labor's  prior  decision.  Acco 
application  is  denied. 

Signed  at  Washington,  DC,  th 
July  1991. 

Robert  O.  Deslongchamps, 
Director,  Office  of  Legislation  & 
Services,  Unemployment  Insure 

[FR  Doc.  tfl-17788  Filed  7-25-91 
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date  of  the  worker  petition.  Section 
223(b)(1)  of  the  Trade  Act  does  not 
permit  the  certification  of  workers  laid 
off  more  than  one  year  prior  to  the  date 
of  the  petition. 

Also,  other  findings  obtained  during 
the  investigation  show  that  box  covers, 
switches,  adapters  and  receptacle 
products  were  never  made  in  Bristol. 

The  Department's  denial  was  not 
based  on  an  absolute  decline  in  U.S. 
imports  of  fuses  in  the  first  six  months 
of  1990  compared  to  the  same  period  in 
1989  but  on  the  fact  that  the 
"contributed  importantly"  test  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  was  not  met.  This  test  is 
generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  Department's  survey  of  Bussmann's 
major  declining  customers  shows  that 
none  imported  fuses  during  the  relevant 
period.  Also,  company  imports  are  not 
part  of  the  customer  survey  but  are 
obtained  directly  fi-om  the  company. 

According  to  company  officials,  there 
is  a  negative  impact  on  the  domestic 
demand  for  U.S.  fuses  because  of 
imported  machinery  which  is  designed 
to  different  standards  and  does  not  use 
U.L.  power  fuses.  The  courts,  however, 
have  ruled  in  the  Bedell  case.  United 
Shoe  Workers  of  America,  AFL-CIO  v. 
Bedell.  508  F2d  (DC  Circ.  1974)  that  this 
type  of  foreign  competition  would  not 
serve  as  a  basis  for  trade  adjustment 
assistance  I.e.,  the  finished  article 
(imported  machinery)  is  not  like  or 
directly  competitive  with  the  component 
article  (fuses). 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  18th  day  of 
July  1991. 

Rol>ert  O.  Deslongchamps, 

Director.  Office  of  Legislation  S- Actuarial 
Services.  Unemployment  Insurance  Service. 
[FR  Doc.  91-17787  Filed  7-25-91;  8:45  am] 
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ITA-W-25,545] 

F-Dyne  Electronics,  Inc^  Bridgeport, 
CT;  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  June  13, 1991. 
Local  #299  of  the  United  Electrical 
Workers  (UE)  requested  administrative 


reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  May  14, 
1991  and  published  in  the  Federal 
Register  on  May  30. 1991  (56  FR  24414). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  workers  produced  film  capacitors. 
The  plant  ceased  operations  in  May. 
1991. 

The  union  claims  that  competition 
firom  off-shore  firms  has  substantially 
contributed  to  the  inability  of  the  F- 
Dyne  to  make  a  profit.  Its  also  claimed 
that  the  union  was  never  notified  of  the 
investigation. 

With  respect  to  the  union's  claims,  the 
Department  did  contact  the  union 
petitioner  as  soon  as  the  investigation 
was  instituted.  Also,  the  inability  to 
make  a  profit  is  not  a  worker  group 
criterion  for  certification. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  The  "contributed  im.portantly"  test 
is  generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  Department's  survey  showed  that 
none  of  the  surveyed  customers 
imported  capacitors  during  the  relevant 
period. 

Conclusioa 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Wasliington,  DC,  this  I6th  day  of 
f  uly  1991.    I 

Robert  O.  Deslongchamps, 

Director,  Office  of  Legislation  &  Actuarial 
Services,  Unemployment  Insurance  Service. 

[FR  Doc.  tfl-17788  Filed  7-25-91;  8:45  am] 
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[TA-W-25,608] 

Roclcweli  international  Corp.  T/A 
Division,  New  Castle,  PA;  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  June  24, 1991  members  of  the 
United  Steelworkers  Local  #4194  met  in 
Washington,  DC  with  the  Director  of  the 
Office  of  Trade  Adjustment  Assistance. 
The  union  submitted  written  information 
and  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  notice  of  negative  determination 
for  workers  of  the  subject  firm.  The 
negative  determination  was  issued  on 
June  21, 1991  and  pubHshed  in  the 
Federal  Register  on  June  28, 1991  (56  FR 
29717). 

The  union  claims  that  the  company 
foreign  sourced  several  of  its 
components.  The  transfer  of  production 
and  company  import  issues  were  not 
addressed  in  the  Department's  denial 
notice. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claims 
are  of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  16th  day  of 
July  1991. 

Robert  O.  Deslongchamps 

Director,  Office  of  Legislation  B  Actuarial 
Services  Unemployment  Insurance  Service. 
[FR  Doc.  91-17789  Filed  7-25-91;  8:45  am] 
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NATIONAL  COMIMISSION  ON 
ACQUIRED  IIMMUNE  DEFICIENCY 
SYNDROIME 

AGENCY:  National  Commission  on 
Acquired  Immune  Deficiency  Syndrome. 
ACTION:  Notice  of  hearing. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463  as  amended,  the  National 
Commission  on  Acquired  Inmiune 
Deficiency  Syndrome  annoimces  the 
forthcoming  meeting. 
DATE  AND  TIME:  Wednesday.  August  7. 
1991  8:30  a.m.  to  5  p.m.  Thursday. 
August  8, 1991  8:30  a.m.  to  5  p.m. 
place:  Old  Colony  Inn,  625  First  Street, 
Alexandria,  VA. 
TYPE  OF  EVENT:  Open. 
FOR  FURTHER  INFORMATION  CONTACT 
Maureen  Byrnes,  Executive  Director, 
The  National  Commission  on  Acquired 
Immune  Deficiency  Syndrome,  1730  K 
Street.  NW.,  suite  815,  Washington,  DC 
20006  (202)  254-5125.  Records  shall  be 


kept  on  all  Commission  proceedings  and 
shall  be  available  for  pubUc  inspection 
at  this  address. 

AGENDA:  Discussion  of  Commission's 
Comprehensive  Report,  third  year  plans 
and  other  Commission  Business. 

Interpreting  services  are  available  for 
deaf  people.  Please  call  our  TDD 
number  (202)  254-3816  to  request 
services  no  later  than  August  1, 1991. 

Dated:  July  22. 1991. 
Maureen  Byrnes, 
Executive  Director. 
[FR  Doc.  91-17745  Filed  7-25-91;  8:45  am) 
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NUCLEAR  REGULATORY 
COMIMISSION 

Abnormal  Occurrence  Report;  Section 
208  Report  Submitted  to  the  Congress 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  Nuclear  Regulatory 
Commission  (NRC)  has  published  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(NUREG-0090,  Vol.  14.  No.  1). 

Under  the  Energy  Reorganization  Act 
of  1974.  which  created  the  NRC.  an 
abnormal  occurrence  is  defined  as  "an 
unscheduled  incident  or  event  that  the 
Commission  (NRC)  determines  is 
significant  from  the  standpoint  of  public 
health  or  safety."  The  NRC  has  made  a 
determination,  based  on  criteria 
published  in  the  Federal  Register  (42  FR 
10950)  on  February  24, 1977,  that  events 
involving  an  actual  loss  or  significant 
reduction  in  the  degree  of  protection 
against  radioactive  properties  of  source, 
special  nuclear,  and  by-product  material 
are  abnormal  occurrences. 

The  report  to  Congress  is  for  the  first 
calendar  quarter  of  1991.  The  report 
identifies  the  occurrences  or  events  that 
the  Commission  determined  to  be 
significant  and  reportable;  the  remedial 
actions  that  were  undertaken  are  also 
described. 

The  report  discusses  six  abnormal 
occurrences,  none  of  which  involved  a 
nuclear  power  plant.  Five  of  the  events 
occiirred  at  NRC-licensed  facihties:  One 
involved  a  significant  degradation  of 
plant  safety  at  a  nuclear  fuel  cycle 
facility,  one  involved  a  medical 
diagnostic  misadministration,  and  three 
involved  medical  therapy 
misadministration.  An  Agreement  State 
(Arizona)  reported  one  abnormal 
occurrence  that  involved  medical 
therapy  misadministrations. 
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A  copy  of  the  report  is  available  for 
public  inspection  and/or  copying  at  the 
NRC  Public  Document  Room.  2120  L 
Street.  NW..  (Lower  Level).  Washington 
DC  20555,  or  at  any  of  the  nuclear  power 
plant  Local  PubHc  Document  Rooms 
throughout  the  country. 

Copies  of  NUREG-0090,  Vol.  14.  No.  1 
(or  any  of  the  previous  reports  in  this 
series),  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7082. 
A  year's  subscription  to  the  NUREG- 
0090  series  publication,  which  consists 
of  four  issues,  is  also  available. 

Copies  of  the  report  may  also  be 
purchased  from  the  National  Technical 
Information  Service.  Springfield.  VA 
22161. 

Dated  at  Rockville.  MD  this  22nd  day  of 
July  1991. 

For  the  Nuclear  Regulatory  Conunission. 

Samuel ).  Chilk, 

Secretary  of  the  Commission. 

(FR  Doc  »1-17780  Filed  7-25-91;  8:45  am] 
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[Docket  No.  70-143] 

Environmental  Assessment,  Finding  of 
No  Significant  Impact  and  Notice  of 
Opportunity  for  Hearing  Related  to 
Amendment  of  Materials  Ucense  No. 
SNM-124  Nuclear  Fuel  Services,  Inc. 
Erwln,TN 

The  United  States  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuing  an  amendment  of  Materials 
License  SNM-124.  held  by  Nuclear  Fuel 
Services.  Inc.  (NFS),  to  authorize 
removal  of  radioactively  contaminated 
sediments  from  the  three  on-site  surface 
impoundments,  dewatering  to  less  than 
0.5  percent  free-standing  water, 
packaging,  compaction,  and  shipment 
for  disposal  of  the  filter  cake  at  a 
licensed  low-level  radioactive  waste 
disposal  facility,  as  a  necessary  step 
toward  decontamination  of  the  NFS  site 
to  levels  acceptable  for  eventual 
decommissioning  and  release  for 
unrestricted  use. 

Introduction 

By  letter  dated  November  17. 1989, 
NFS  requested  authorization  to 
decommision  three  impoundments, 
designated  Impoundments  1.  2,  and  3.  in 
accordance  with  the  Decommissioning 
Plan  for  Three  Waste  Water 
Impoundments  dated  November  1989. 
NFS  proposed  to  remove  the 
radioactively  contaminated  sediments 
as  well  as  three  to  six  inches  of  subsoil 
in  order  to  reduce  any  potential  adverse 
effects  which  the  contamination  may 


have  on  the  health  and  safety  of  the 
general  pubUc  and  the  environment.  In 
response  to  the  staff's  request  for 
additional  information  dated  March  25. 
1991.  NFS  submitted  a  revised  part  1 
dated  May  1991  to  the  two-part  Plan. 
The  NRC  staff  reviewed  NFS's  request 
and  prepared  its  Safety  Evaluation 
Report  (SER),  dated  July  1991.  "Safety 
Evaluation  Report,  Amendment 
Application  Dated  May  7, 1991,  Re: 
Decommissioning  Plan  for  Three  Waste 
Water  Surface  Impoundments." 

Contamination  in  the  sediments  is 
recognized  as  a  cause  of  groundwater 
quality  deterioration.  Even  though 
removal  of  the  sediments  will  help 
improve  groundwater  quality  in  the 
long-term,  the  sediment  removal  process 
potentially  could  further  deteriorate  the 
already  contaminated  groundwater  in 
the  short-term.  Accordingly,  pursuant  to 
10  CFR  51.21.  the  NRC  has  prepared  this 
EA. 

Background 

Between  1957  and  1978,  three  unlined 
impoundments  were  used  to  retain 
liquid  wastes  generated  from  operations 
associated  with  the  production  of 
nuclear  fuels  at  the  NFS  plant  in  Erwin. 
Tennessee.  Figure  2  and  Table  1  of  the 
SER  summarizes  the  discharges  to  the 
impoundments  during  the  period  of  their 
operation.  The  three  impoimdments, 
which  were  constructed  between  1957 
and  1963.  were  excavated  to  depths  of 
approximately  four  feet  and  enclosed  by 
low  earthen  berms.  Use  of  the 
impoundments  was  discontinued  in  1978 
when  operation  of  the  NFS  waste  water 
treatment  plant  was  initiated.  The 
impoundments  primarily  contain 
sediments  two  to  six  feet  thick 
contaminated  with  radioactive  materials 
(uranium  and  thorium)  as  well  as  trace 
levels  of  other  materials  associated  with 
the  production  of  nuclear  fuels.  A  site 
plan  of  NTS  is  shown  in  Figure  1  of  the 
SER.  Table  2  of  the  SER  provides  the 
estimated  radionuclide  concentrations 
and  inventories  in  the  impoundment 
sediment  Analysis  of  sampled  sediment 
in  accordance  with  the  Environmental 
Protection  Agency's  (EPA)  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  showed  that  two  non- 
radiological  contaminants,  cadmium  and 
tetrachloroethylene,  exceeded  the  limits 
in  some  regions  of  the  sediments  in 
Impoundments  1  and  2. 

The  total  volume  of  sediments  in  the 
three  impoundments  is  estimated  to  be 
approximately  86,000  cubic  feet  (2,500 
cubic  meters).  Average  sediment 
densities  are  estimated  to  be  1.22. 1.45 
and  1.42  grams  per  cubic  centimeter  for 
Impoundments  1,  2  and  3,  respectively. 
The  average  depths  of  the  sediments 


contained  in  Impoundments  1.  2  and  3 
are  estimated  to  be  40. 27  and  36  inches, 
respectively. 

The  Proposed  Action 

The  proposed  action  is  an  amendment 
to  License  No.  SNM-124  to  authorize 
NFS  to  (1)  remove  the  radioactively 
contaminated  sediments  and  three  to  six 
inches  of  subsoil  from  the 
impoundments  by  slurry  pumping;  (2) 
dewater  the  sediments  using  a  filter 
press  equipped  with  membrane  plates; 
(3)  initially  return  the  water  from  the 
dewatering  operation  to  the 
impoundments:  (4)  package  the 
dewatered  sediments  in  55-gallon 
drums;  (5)  compact  the  drummed 
sediments  to  eliminate  packaging  voids: 

(6)  ship  the  packaged  sediment  for 
burial  at  a  licensed  disposal  facility;  and 

(7)  after  sediment  removal  treat  the 
water  remaining  in  the  impoundments 
so  that  it  can  be  discharged  to  the 
surface  water  system  in  accordance 
with  NFS's  modified  National  Pollution 
Discharge  Elimination  System  (NPDES) 
permit  requirements.  At  least  one 
additional  impoundment  volume  of 
water  from  each  impoundment, 
infiltrating  into  the  impoundments  from 
the  surrounding  aquifer  during  and  after 
the  treatment  process,  will  also  be 
treated  and  discharged.  Figure  2  of  the 
SER  presents  a  simplified  process  flow 
diagram. 

Figures  3  and  4  of  the  SER 
respectively  provide  a  layout  of  the 
sediment  processing  equipment  and 
plant  proposed  by  NFS  to  be  used  in  the 
decontamination  of  the  impoundments. 
Operational  woiic  will  be  performed 
under  Decommissioning  Work 
Procedures  (DWP)  and  special  health 
and  safety  procedures,  which  are 
approved  by  the  NFS  Safety  and 
Safeguards  Review  (SSR)  Council. 

Sediment  excavation  will  be 
accomplished  with  a  floating  dredge. 
The  dredge  will  be  fitted  with  a 
horizontal  cutter/auger  on  the  pump 
suction,  to  provide  a  cutting  action  into 
the  sediments  and  to  cause  the  solids  to 
enter  the  pump  and  transport  piping. 

The  sediments  will  be  directed 
through  a  shredding  operation  to  remove 
large  objects  which  may  be  entrained  in 
the  dredge  discharge,  then  transported 
to  the  sediment  mixing  tanks.  Sediments 
and  contaminants  will  be  contained  in 
pressure  piping  throughout  the 
processing  operations.  This  piping  will 
be  encased  within  outer  pipes  where  it 
crosses  Banner  Spring  Branch  to 
preclude  contamination  of  the  branch  if 
a  pipe  rupture  occurs.  Connections  will 
be  minimized  in  this  area. 


Sediments  will  be  fed  into 
10,000-gaUon  cone  bottom  tec 
reaction  tanks.  Sediments  wi 
pumped  at  the  average  10  pei 
wei^t  solids  loading.  Once  L 
the  sediments  will  be  allowei 
for  several  hours. 

After  settling,  samples  will 
to  verify  the  sediments/ supei 
interface,  sapemate  will  be  d 
and  returned  to  the  impoundi 
the  sediment  transferred  to  tl 
press.  Solids  loading  at  this  p 
estimated  to  be  approximate! 
percent  by  weight. 

A 100  cubic  foot  filter  presi 
used  for  dewatering.  Sedimei 
fed  into  the  filter  press  using 
pneumatically  operated  diapl 
pump.  Filter  cake  moisture  w 
maintained  at  or  below  35  to 
percent  As  the  press  is  open( 
filter  cake  will  drop  from  the 
the  conveyor  rurming  the  lenj 
filter  press,  which  moves  the 
end  of  the  filter  press  and  inti 
drums  positioned  at  the  disct 
conveyer.  Based  on  results  ol 
from  the  sediment  dewatering 
project,  the  filter  cake  densiti 
sediments  extracted  from 
Impoundments  1.  2  and  3  wer 
by  NTS  to  be  1.79. 1.87  and  2.1 
per  cubic  centimeter,  respecti 

Each  55-gallon  drum  will  b( 
filled,  with  as  many  voids  as 
removed  prior  to  compaction, 
extensions  will  be  utilized  to 
overfilling  prior  to  compactio 
amount  of  sediment  in  each  d 
be  maintained  at  about  750  p< 
kilograms),  since  the  weight  1 
each  packaged  drum  is  800  pc 
kilograms). 

Compaction  will  be  perfom 
using  a  drum  contents  conrpa 
equipped  with  high-efficiency 
ventilation  control.  Compactio 
performed  prior  to  the  drum  s 
station. 

Each  drum  will  be  surveyec 
released  for  shipment  off  site 
"Radioactive,  Low  Specific  A 
The  average  amounts  of  fissil 
(uranium-235)  contained  in  ea 
were  estimated  to  be  03,  33  ai 
grams  ^or  dry  sediment  (0%  m 
content)  from  Impoimdments 
respectively.  The  actual  averj 
uranium-235  amounts  would  I 
the  values  estimated,  since  th 
dewatered  filter  cake  would  1 
relatively  high  moisture  conte 
packaged.  Transportation  to  t 
site  will  be  via  standard  tract 
modes  on  an  "exclusive  use" 
shipment  will  contain  about  4 
and  be  limited  to  a  maximum 
40,000  pounds  (18.000  kilograi 
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contained  in  Impoundments  1.  2  and  3 
are  estimated  to  be  40. 27  and  36  inches, 
respectively. 

The  Proposed  Action 

The  proposed  action  is  an  amendment 
to  License  No.  SNM-124  to  authorize 
NFS  to  (1)  remove  the  radioactively 
contaminated  sediments  and  three  to  six 
inches  of  subsoil  from  the 
impoundments  by  slurry  pumping:  (2) 
dewater  the  sediments  using  a  filter 
press  equipped  with  membrane  plates; 
(3)  initially  return  the  water  from  the 
dewatering  operation  to  the 
impoundments;  (4)  package  the 
dewatered  sediments  In  55-gallon 
drums;  (5)  compact  the  drummed 
sediments  to  eliminate  packaging  voids; 

(6)  ship  the  packaged  sediment  for 
burial  at  a  licensed  disposal  facility;  and 

(7)  after  sediment  removal  treat  the 
water  remaining  in  the  impoundments 
so  that  it  can  be  discharged  to  the 
surface  water  system  in  accordance 
with  NFS's  modified  National  Pollution 
Discharge  Elimination  System  (NPDES) 
permit  requirements.  At  least  one 
additional  impoundment  volume  of 
water  from  each  impoundment, 
infiltrating  into  the  impoundments  from 
the  surrounding  aquifer  during  and  after 
the  treatment  process,  will  also  be 
treated  and  discharged.  Figure  2  of  the 
SER  presents  a  simplified  process  flow 
diagram. 

Figures  3  and  4  of  the  SER 
respectively  provide  a  layout  of  the 
sediment  processing  equipment  and 
plant  proposed  by  NFS  to  be  used  in  the 
decontamination  of  the  impoundments. 
Operational  woric  will  be  performed 
under  Decommissioning  Work 
Procedures  (DWP)  and  special  health 
and  safety  procedures,  which  are 
approved  by  the  NFS  Safety  and 
Safeguards  Review  (SSR)  Council. 

Sediment  excavation  will  be 
accomplished  with  a  floating  dredge. 
The  dredge  will  be  fitted  with  a 
horizontal  cutter/auger  on  the  pump 
suction,  to  provide  a  cutting  action  into 
the  sediments  and  to  cause  the  solids  to 
enter  the  pump  and  transport  piping. 

The  sediments  will  be  directed 
through  a  shredding  operation  to  remove 
large  objects  which  may  be  entrained  in 
the  dredge  discharge,  then  transported 
to  the  sediment  mixing  tanks.  Sediments 
and  contaminants  will  be  contained  in 
pressure  piping  throughout  the 
processing  operations.  This  piping  will 
be  encased  within  outer  pipes  where  it 
crosses  Banner  Spring  Branch  to 
preclude  contamination  of  the  branch  if 
a  pipe  rupture  occurs.  Connections  will 
be  minimized  in  this  area. 


Sediments  will  be  fed  into  one  of  two 
10,000-gallon  cone  bottom  tediment 
reaction  tanks.  Sediments  will  be 
pumped  at  the  average  10  percent  by 
weight  solids  loading.  Once  in  the  tank. 
the  sediments  will  be  allowed  to  settle 
for  several  hours. 

After  settling,  samples  will  be  taken 
to  verify  the  sediments/supemate 
interface,  supemate  will  be  decanted 
and  returned  to  the  impoundments  and 
the  sediment  transferred  to  the  filter 
press.  Solids  loading  at  this  point  is 
estimated  to  be  approximately  20  to  25 
percent  by  weight. 

A  100  cubic  foot  filter  press  will  be 
used  ior  dewatering.  Sediment  will  be 
fed  into  the  filter  press  using  a 
pneumatically  operated  diaphragm 
pump.  Filter  cake  moisture  will  be 
maintained  at  or  below  35  to  40  wei^t 
percent  As  the  press  is  opened,  the 
filter  cake  will  drop  from  the  plates  to 
the  conveyor  running  the  length  of  the 
filter  press,  which  moves  the  cake  to  the 
end  of  the  filter  press  and  into  55-gaIIon 
drums  positioned  at  the  discharge  of  the 
conveyer.  Based  on  results  obtained 
from  the  sediment  dewatering  pilot 
project,  the  filter  cake  densities  of 
sediments  extracted  from 
Impoundments  1,  2  and  3  were  estimated 
by  NFS  to  be  1.79. 1.87  and  2.05  grams 
per  cubic  centimeteT,  respectively. 

Each  SS-gallon  dnrni  will  be  manually 
filled,  with  as  many  voids  as  possible 
removed  prior  to  compaction.  Drum 
extensions  wiU  be  utilized  to  allow 
overfilling  prior  to  compaction.  The 
amount  of  sediment  in  each  dnun  wiD 
be  maintained  at  about  750  pounds  (340 
kilograms),  since  the  weight  Kmit  for 
each  packaged  dnnn  is  800  pounds  (383 
kilograms). 

Compaction  wiD  be  performed  on  site 
using  a  drum  contents  compactor 
equipped  with  high-efficiency  exhaust 
ventilation  control.  Compaction  will  be 
performed  prior  to  the  drum  survey 
station. 

Each  drum  will  be  surveyed  and 
released  for  shipment  off  site  as. 
"Radioactive,  Low  Specific  Activity." 
The  average  amounts  of  fissile  material 
(uranium-235)  contained  in  each  drum 
were  estimated  to  be  63. 33  and  98 
grams  ^or  dry  sediment  (0%  moistore 
content)  from  Impoimdments  1.  2  and  3, 
respectively.  The  actual  average 
uranium-235  amounts  would  be  less  than 
the  values  estimated,  since  the 
dewatCTed  filter  cake  woidd  have  a 
relatively  high  moisture  content  when 
packaged.  Transportation  to  the  burial 
site  will  be  via  standard  tractor-trailer 
modes  on  an  "exclusive  use"  basis.  Each 
shipment  will  contain  about  48  drums 
and  be  limited  to  a  maximum  weight  of 
40,000  pounds  (18.000  kilograms).  Over 


two  hundred  shipments  could  result 
from  the  processing  of  contaminated 
sediment  and  soil  from  all  three 
impoundments.  Burial  will  be  at  a 
licensed  disposal  facility. 

As  the  sediments  are  removed  and 
processed,  sufficient  water  is  required  to 
maintain  flotation  of  the  dredge; 
therefore,  filtrate  will  be  returned  to  the 
impoundments  or  further  processed 
throu^  the  new  Waste  Water 
Treatment  System  (WWTS).  The 
hcensee  states  that  return  of  the  filtrate 
to  the  impoundments  will  stabilize  the 
hydraulic  balance  with  the  surrounding 
aquifer,  thus  minimizing  the  influx  of 
groundwater.  This  action  will  also 
minimize  the  total  quantity  of  water 
requiring  treatment  during  the 
remediation  effort  The  final  design  of 
the  WWTS  will  be  determined  as  based 
upon  requirements  of  the  modified 
NPDES  permit  and  results  of  the  filtrate 
treatability  studies.  After  removal  of  the 
sediments,  the  remaining  water  will  be 
processed  for  discharge.  At  least  one 
additional  impoundment  volume  of 
infiltrating  groundwater  will  also  be 
treated  end  discharged,  in  order  to  back- 
flush  some  contamination  out  of  the 
groundwater. 

Filtrate  will  be  stored  in  the  filtrate 
storage  tanks  until  a  sufficient  quantity 
has  been  collected  for  analysis  and 
discharge.  Filtrate  will  be  measured  for 
total  alpha  and  beta  activities  and  other 
constituents  set  forth  in  the  modified 
NPDES  permit  Only  if  analysis 
mdicates  that  the  filtrate  meets  the 
permit  requirements,  will  it  be 
discharged  to  the  Nolichuky  River.  If 
not  then  it  will  be  either  stored  in  the 
tanks  prior  to  treatment  or  pumped  back 
into  the  impoundments. 

The  equipment  used  in  the 
remediation  effort  is  intended  for  reuse 
after  completion  of  this  project.  All 
major  equipment  items  will  be 
disassembled,  surveyed,  and 
decontaminated  to  unrestricted  use 
levels  or  disposed  of  as  radioactive 
waste. 

NFS  will  assure  that  aU  packages  and 
shipments  are  made  according  to 
requirements  of  the  Department  of 
Transportation  (DOT)  and  the  NRG 
contained  in  title  49,  Code  of  Federal 
Regulations,  part  173  (49  CFR  part  173) 
and  10  CFR  part  71  respectively.  NFS 
will  also  assure  that  packaging  conforms 
to  the  standards  establish^  by  the 
licensed  disposal  facility. 

Need  for  Proposed  Action 

Radioactively  contaminated  sediment 
in  the  impoundments  has  been  and  is  a 
source  of  local  groundwater 
contamination.  If  allowed  to  remain 
under  current  ccmditions,  with  a  portion 


of  the  sediment  lyiiig  below  the  water 
table,  it  will  in  all  likehhood  continue  to 
deteriorate  the  groundwater.  Because  of 
the  quantities,  small  volubility  limits 
and  large  balf-Hves  of  the  radio-nuchdes 
contained  in  the  sediment  this 
deterioration  could  be  expected  to  last 
for  hundreds  if  not  thousands  of  years. 
Even  though  in  the  short-term,  sediment 
removal  activities  may  cause  the  local 
groundwater  to  worsen,  in  the  long-terra 
sediment  removal  will  help  improve  the 
groundwater  quality.  In  addition,  due  to 
its  high  content  of  insoluble  thonum-232. 
which  has  a  half  life  of  oven  ten  billion 
years,  the  sediment  will  also  continue  to 
pose  a  direct  gamma  exposure  hazard. 
Therefore,  removal  for  the  sediment 
from  the  impoundments  will  reduce  any 
potential  adverse  effects  on  the  health 
and  safety  of  NFS  employees,  the 
general  public  and  the  envirorunent. 
Sediment  removal  is  also  a  necessary 
step  toward  decontamination  of  the  site 
to  levels  acceptable  for  eventual 
deconmtissioning  and  release  for 
unrestricted  use. 

Alternatives  to  the  Proposed  Action 

The  following  general  categories  were 
identified  by  NFS's  consultant  EcoTek 
as  potentially  applicable  to  the 
remediation  of  the  three  NFS  surface 
impoundments: 

— ^In  Situ  Remediation 

— Excavate  and  Contain  On  Site 

— Excavate  and  Bury  Off  Site 

— Recover  and  Recycle 

— No  Action 

In  situ  remedial  actiona  would  involve 
processes  that  physicaDy  confine  or 
immobilize  the  impoundment  sediments 
in  place.  The  sediments  in  this  case 
would  be  rendered  less  vulnerable  to 
disturbances,  such  as  rainwater 
infiltration  or  animal  contact.  Therefore, 
the  potential  for  the  formation  and 
migration  of  leachate  or  the  transport  of 
contaminants  by  biota  and/or  airborne 
mechanisms  would  be  greatly  reduced. 
A  perpetual  case  program  would  have  to 
be  implemented  with  this  option. 

Excavation  and  containment  on  site 
would  involve  the  excavation, 
dewatering  and  packaging  of  the 
impoundment  sediment  and  placement 
in  an  engineered  containment  fadlity 
constructed  on  NFS  property.  This 
option  would  reqinre  implementation  jf 
a  continuing  monitoring  program. 
Removal  of  the  sediment  woidd 
preclude  additional  formation  and 
migration  of  leachate  in  the 
impoundment  area,  and  placement  of 
radioactive  materials  in  engineered 
vaults  would  assure  long-term 
containment 
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Excavation  and  burial  off  site  would 
involve  the  excavation,  dewatering, 
packaging  and  shipping  of  impoundment 
sediment  to  an  off-site  burial  facility. 
Removal  of  the  sediment  would 
preclude  additional  formation  and 
migration  of  leachate  at  the  site  and 
containment  of  radioactive 
contaminants  associated  with  the 
sediments  would  no  longer  be  a  concern. 

Recovery  and  recycle  would  involve 
the  excavation,  dewatering,  and 
processing  of  impoundment  sediments  to 
separate  and  concentrate  radioactive 
constituents  for  recycling.  The 
associated  waste  would  be  treated  for 
either  on-site  or  off-site  burial  at  a 
chemical  landfill  if  residual  activity 
permitted.  This  alternative  also  results 
in  removal  of  the  sediment  providing  the 
environmental  benefits  of  the  above 
options  and  would  also  provide  for 
resource  recovery,  thus  potentially 
resulting  in  economic  benefits. 

The  specific  remediation  technologies 
identified  as  potentially  applicable  to 
the  NFS  surface  impoundments 
included: 

— ^In  Situ  Remediation 
"No  Action"— Impermeable  Cover 

Only,  In  situ  Vitrification,  In  situ 

Stabilization,  Impermeable  Cover 

With  Slurry  Wall. 
—Excavate  and  Contain  on  Site 
Above  Grade  Containment  Cell. 

Below  Grade  Containment  Cell. 
^Excavate  and  Bury  Off  Site 

A  Licensed  Disposal  Facility. 
— Recover  and  Recycle 
Chemical  Separation. 
Within  each  alternative  technology 
there  exists  a  number  of  processing 
options.  For  example,  several  of  the 
alternatives  require  the  sediment  to  be 
excavated.  Excavation  of  the  sediment 
could  be  accomplished  by  several 
methods  including  slurry  pumping  by 
floating  dredge,  extraction  by 
dewatering  bucket  drag  line  or 
dewatering  of  the  surrounding  aquifer 
with  pumping  wells  followed  by 
extraction  by  clam  shell,  backhot  or 
other  excavation  device.  Also,  some  of 
these  process  options  are  applicable  to 
more  than  one  alternative  technology. 
For  example,  sediment  excavation  is 
required  for  the  excavate  and  contain 
onsite,  excavate  and  bury  off  site  and 
recover  and  recycle  alternative 
technologies.  This  formed  a  complex 
interconnecting  decision  path. 

Each  remedial  action  alternative 
identified  as  applicable  and  proven  was 
evaluated  by  EcoTek  in  more  detail 
Five  factors  were  used  to  evaluate  the 
alternatives: 

—Regulatory  Acceptability 
—Technical  Feasibility 
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— Employee,  Public  and  Environmental 

Safety 
— Economic  Feasibility 
— Required  Implementation  Time 

The  remedial  action  alternatives  were 
qualitatively  ranked  in  each  of  the  five' 
identified  categories  and  relative  to 
each  other.  Designations  of  high  (3). 
moderate  (2),  and  low  (1)  were  used  to 
assign  degree  of  compliance  with  the 
intent  and  spirit  of  the  category.  These 
differences  are  subtle  and  subjective. 
This  process  eliminated  those 
alternatives  which  did  not  provide 
adequate  protection  to  the  employees, 
public  and  the  environment,  and  those 
that  cannot  be  implemented  at  the  site. 
Each  of  the  identified  factors  were  given 
equal  weight  with  respect  to  each  other, 
although  a  low  ranking  in  regulatory 
acceptability  was  given  extra  weight. 

The  evaluation  of  regulatory 
acceptability  involved  the  identification 
of  NRC  and  State  of  Tennessee 
guidelines  and  regulations  applicable  to 
the  situation  followed  by  determining 
the  level  of  compliance  with  each 
applicable  requirement. 

The  evaluation  of  technical  feasibility 
involved  determining  the  success  of 
similar  techniques  and  methods  in 
similar  remediation  efforts  as  described 
in  apphcable  technical  engineering  and 
waste  management  documents  and  the 
availability  of  local  and  regional 
vendors  to  supply  necessary  services 
and/or  equipment 

The  evaluation  of  employee,  public 
and  environmental  safety  involved  the 
qualitative,  and  where  possible,  the 
quantitative  assessment  of  probable 
impact  associated  with  each  remedial 
action.  Items  examined  included 
external  and  internal  radiation 
exposure,  environmental  impact  of  a 
process  upset  and  the  danger  from  the 
construction  and  process  machinery. 

If  an  alternative  technology  or  process 
option  was  eliminated  due  to  other 
concerns,  a  cost  analysis  was  not 
performed.  The  quantification  of  cost 
associated  with  each  feasible  option 
was  based  on  best  available  information 
provided  by  applicable  engineering 
documents  and  information  provided  by 
vendors  followed  by  a  comparison  to 
other  options.  These  costs  include 
capital  costs  and  operational  costs  as 
much  as  possible. 

The  evaluation  of  required 
implementation  time  involved  the 
quantification  of  time  required  to 
implement  each  alternative  based  on 
best  available  information  provided  by 
applicable  engineering  documents  and 
vendor  information  followed  by  a 
comparison  to  other  options. 

The  results  of  the  remediation 
alternatives  evaluation  conducted  by 


NFS's  consultant  EcoTek  clearly 
identified  the  most  effective,  safe  and 
environmentally  sound  action  to  be 
excavation  and  burial  off  site. 

The  staff  has  reviewed  the  licensee's 
evaluation  of  alternatives  and 
concluded  that  the  licensee's  choice  is 
adequately  protective  of  health,  safety 
and  environment,  and  that  none  of  the 
alternatives  is  obviously  superior,  taking 
cost-effectiveness  into  consideration. 

Enviroiunental  Impacts  of  the  Proposed 
Action 

Groundwater  Releases 

Description  of  the  Hydrogeologic  System 

Groundwater  beneath  the 
impoundments  area  occurs  in  the 
unconsolidated  deposits  and  the 
consolidated  Rome  Fonnafion. 
Groundwater  within  the  unconsolidated 
deposits  occurs  under  unconfined 
conditions;  this  aquifer  represents  the 
uppermost  aquifer  at  the  site.  The 
unconsolidated  deposits  consist  of 
clays,  silts,  sands,  and  gravels. 
Movement  of  water  is  pri.'-'.arily  within 
the  sand  and  gravel  units,  toward  the 
southwest  and  west.  The  water  table  is 
generally  3  to  9  feet  below  land  surface. 

Groundwater  within  the  Rome 
Formation  occiu's  under  weak  artesian 
conditions.  The  Rome  Formation  is 
comprised  of  shales,  siltstones. 
sandstones  and  carbonate  rocks; 
however,  the  carbonate  rocks  re 
generally  not  present  at  the  NFS  site. 
Groundwater  flows  within  the  two 
aquifers  are  generally  separated  by 
shale  deposits  within  the  Rome 
Formation.  Flow  between  the  two 
aquifers  can  either  be  downward  or 
upward  depending  upon  the  location  at 
the  site.  Further  characterization  is 
needed  to  better  define  the  interaction 
between  these  two  aquifers.  However, 
the  results  of  the  characterization  would 
not  require  the  sediment  removal 
process  or  the  groundwater  monitoring 
program  to  be  altered. 

Fine-grained  sediments  and  organic 
detritus  at  the  base  of  the 
impoundments  tend  to  impede  water 
moving  out  of  the  impoundments;  as  a 
result  water  levels  within  the 
impoundments  area  are  mounded. 

Groundwater  Contamination 

Characterization  of  the  sediment 
within  the  impoundments  has  identified 
radionuclides,  heavy  metals,  and 
organic  chemicals.  Radionuclides 
detected  are  listed  in  Table  2  of  the  SER. 
The  principal  isotopes  detected  are  U- 
234  and  Th-232. 

Contaminants  within  the 
impoundments  have  resulted  in 


contamination  of  the  uppei 
at  the  site.  Constituents  de 
the  groundwater  include  n 
metals,  organic  chemicals, 
radionuclides.  Nitrate  and 
detected  at  concentrations 
EPA  drinking  water  stands 
addition,  gross  alpha  and  ( 
radium  concentrations  me; 
groundwater  exceeded  EPi 
concentration  limits  for  dri 
Gross  alpha  concentration 
EPA  limit  by  several  order 
magnitude  in  the  area  imm 
surrounding  the  impoundm 
analyses  of  groundwater  si 
detected  uranium,  radium, 
thorium,  plutonium.  and  ar 
234  accounts  for  most  of  th 
radiochemical  contaminati 
groundwater. 

Additional  characterizat 
to  delineate  the  full  lateral 
extent  of  the  contaminatioi 
Based  upon  the  current  lev 
characterization,  which  is  i 
adequate  for  the  proposed 
contamination  plume  does 
beyond  the  site  boundary. 

NFS  has  determined  that 
down-gradient  groundwate 
site  is  over  five  miles  away 
assessment  is  based  upoiri 
review,  instead  of  an  actua 
The  closest  houses  hear  the 
several  thousand  feet  awa) 
delineated  contamination  p 
therefore,  eve  if  these  housi 
private  wells,  it  is  unlikely 
would  be  currently  affectec 
contamination  from  the  imj 

Impacts  From  the  Sediment 
Operation 

The  contaminated  sedim< 
acting  as  a  source  of  grounc 
contamination;  thus  remove 
sediments,  in  the  long  run,  i 
to  improve  the  groundwatei 
Once  the  source  of  contami 
removed,  natural  flushing  a 
will  dilute  contaminants  wi 
groundwater.  Since  several 
contaminants  greatly  excee 
maximum  concentration  lin 
that  several  contaminant  cc 
v/ill  remain  above  EPA  limi 
dilution. 

During  sediment  removal 
possible  that  the  groundwal 
may  be  slightly  worsened.  F 
sediments  lining  the  impour 
very  likely  improve  the  degi 
interconnection  between  thi 
impoundment  water  and  the 
groundwater.  In  addition,  th 
action  of  the  dredge  will  lik( 
some  contaminants  absorbe 
sediment  particles.  The  stin 
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NFS's  consultant  EcoTek  clearly 
identiHed  the  most  effective,  safe  and 
environmentally  sound  action  to  be 
excavation  and  burial  off  site. 

The  staff  has  reviewed  the  licensee's 
evaluation  of  alternatives  and 
concluded  that  the  licensee's  choice  is 
adequately  protective  of  health,  safety 
and  environment,  and  that  none  of  the 
alternatives  is  obviously  superior,  taking 
cost-effectiveness  into  consideration. 

Environmental  Impacts  of  the  Proposed 
Action 


Groundwater  Releases 

Description  of  the  Hydrogeologic  System 

Groundwater  beneath  the 
impoundments  area  occurs  in  the 
unconsolidated  deposits  and  the 
consolidated  Rome  Formation. 
Groundwater  within  the  unconsolidated 
deposits  occurs  under  unconfmed 
conditions;  this  aquifer  represents  the 
uppermost  aquifer  at  the  site.  The 
unconsolidated  deposits  consist  of 
clays,  silts,  sands,  and  gravels. 
Movement  of  water  is  prir'.arily  within 
the  sand  and  gravel  units,  toward  the 
southwest  and  west.  The  water  table  is 
generally  3  to  9  feet  below  land  surface. 

Groundwater  within  the  Rome 
Formation  occurs  under  weak  artesian 
conditions.  The  Rome  Formation  is 
comprised  of  shales,  siltstones. 
sandstones  and  carbonate  rocks; 
however,  the  carbonate  rocks  re 
generally  not  present  at  the  NFS  site. 
Groundwater  flows  within  the  two 
aquifers  are  generally  separated  by 
shale  deposits  within  the  Rome 
Formation.  Flow  between  the  two 
aquifers  can  either  be  dovtmward  or 
upward  depending  upon  the  location  at 
the  site.  Further  characterization  is 
needed  to  better  define  the  interaction 
between  these  two  aquifers.  However, 
the  results  of  the  characterization  would 
not  require  the  sediment  removal 
process  or  the  groundwater  monitoring 
program  to  be  altered. 

Fine-grained  sediments  and  organic 
detritus  at  the  base  of  the 
impoundments  tend  to  impede  water 
moving  out  of  the  impoundments;  as  a 
result  water  levels  within  the 
impoundments  area  are  mounded. 

Groundwater  Contamination 

Characterization  of  the  sediment 
within  the  impoundments  has  identified 
radionuclides,  heavy  metals,  and 
organic  chemicals.  Radionuclides 
detected  are  listed  in  Table  2  of  the  SER. 
The  principal  isotopes  detected  are  U- 
234  and  Th-232. 

Contaminants  within  the 
impoundments  have  resulted  in 


contamination  of  the  uppermost  aquifer 
at  the  site.  Constituents  detected  within 
the  groundwater  include  nitrates, 
metals,  organic  chemicals,  and 
radionuclides.  Nitrate  and  mercury  were 
detected  at  concentrations  above  the 
EPA  drinking  water  standards.  In 
addition,  gross  alpha  and  combined 
radium  concentrations  measured  in  the 
groundwater  exceeded  EPA  maximum 
concentration  limits  for  drinking  water. 
Gross  alpha  concentrations  exceed  the 
EPA  limit  by  several  orders  of 
magr.itude  in  the  area  immediately 
surrounding  the  impoundments.  Isotopic 
analyses  of  groundwater  samples 
detected  uranium,  radium,  technetium, 
thorium,  plutonium,  and  americium.  U- 
234  accounts  for  most  of  the 
radiochemical  contamination  within  the 
groundwater. 

Additional  characterization  is  needed 
to  delineate  the  full  lateral  and  vertical 
extent  of  the  contamination  plume. 
Based  upon  the  current  level  of 
characterization,  which  is  considered 
adequate  for  the  proposed  action,  the 
contamination  plume  does  not  extend 
beyond  the  site  boundary. 

NFS  has  determined  that  the  closest 
down-gradient  groundwater  user  to  the 
site  is  over  five  miles  away.  This 
assessment  is  based  upon" a  literature 
review,  instead  of  an  actual  field  survey. 
The  closest  houses  hear  the  site  are 
several  thousand  feet  away  from  the 
delineated  contamination  plume; 
therefore,  eve  if  these  houses  have 
private  wells,  it  is  unlikely  that  they 
would  be  currently  affected  by 
contamination  from  the  impoundments. 

Impacts  From  the  Sediment  Removal 
Operation 

The  contaminated  sediments  are 
acting  as  a  source  of  groundwater 
contamination;  thus  removal  of  the 
sediments,  in  the  long  run,  should  help 
to  improve  the  groundwater  quality. 
Once  the  source  of  contamination  is 
removed,  natural  flushing  and  recharge 
will  dilute  contaminants  within  the 
groundwater.  Since  several 
contaminants  greatly  exceed  the  EPA 
maximum  concentration  limit,  it  is  likely 
that  several  contaminant  concentrations 
v/ill  remain  above  EPA  limits  even  with 
dilution. 

During  sediment  removal,  it  is 
possible  that  the  groundwater  quality 
may  be  slightly  worsened.  Removal  of 
sediments  lining  the  impoundments  will 
very  likely  improve  the  degree  of 
interconnection  between  the 
impoundment  water  and  the 
groundwater.  In  addition,  the  stirring 
action  of  the  dredge  will  likely  release 
some  contaminants  absorbed  onto  the 
sediment  particles.  The  stirring  action 


will  also  likely  change  the  pH  and  redox 
potential  within  the  impoundments 
which  may  cause  some  contaminants  to 
be  redissolved  into  solution.  NFS  has 
estimated  that  additional  significant 
groundwater  deterioration  could  occur 
within  a  distance  of  50  feet  of  the 
impoundments.  Even  if  this  estimate  is 
inco:rect.  it  is  extremely  unlikely  that 
this  additional  groundwater 
contamination  will  adversely  affect 
down-gradient  groundwater  users  since 
they  are  located  so  far  away. 

NFS  has  proposed  to  monitor  the 
groundwater  of  the  uppermost  aquifer 
during  sediment  removal  to  detect 
groundwater  quality  deterioration. 
Under  the  proposed  monitoring  plan.  14 
monitoring  wells  (surrounding  the 
impoundments)  will  be  sampled  monthly 
to  determine  total  alpha  and  total  beta 
activities.  Control  charts  will  be 
developed  and  used  to  determine  when 
a  trend  in  worsening  water  quality  is 
occurring.  NFS's  proposed  monitoring 
plan  is  designed  to  indicate  when  a 
worsening  trend  in  conditions  is 
occurring  as  distinguished  from  a  short- 
term  negative  fluctuation. 

If  it  is  determined  that  the 
groundwater  quality  is  worsening.  NFS 
has  proposed  a  contingency  plan  which 
may  include  the  following  actions: 

1.  Maximizing  the  dewatering  to 
reduce  the  hydraulic  gradient  between 
the  impoundments  and  the  groundwater. 

2.  Altering  the  dredging  operation  to 
reduce  the  disturbance  within  the 
impoundment. 

In  summary,  since  the  groundwater  in 
the  uppermost  aquifer  is  already 
contaminated,  with  several 
contaminants  being  well  above  the  EPA 
safe  drinking  water  standards,  it  is 
unlikely  that  the  sediment  removal  itself 
will  pose  a  significant  additional  impact 
to  the  groundwater. 

Surface  Water  Releases 

Filtrate  generated  by  the  dewatering 
of  wet  sediments  will  either  be  pumped 
back  into  the  impoundments  or 
discharged  to  the  Nolichucky  River. 
Prior  to  discharge,  the  filtrate  will  be 
stored  in  the  filtrate  storage  tanks  until 
a  sufficient  quantity  is  collected  for 
analysis.  Filtrate  will  be  measured  for 
total  alpha  and  beta  and  other 
constituents  set  forth  in  the  modified 
NPDES  permit.  Only  if  analysis 
indicates  that  the  filtrate  meets  the 
permit  requirements,  will  it  be 
discharged  to  the  Nolichuky  River.  If 
not.  then  it  will  be  either  stored  in  the 
tanks  prior  to  treatment  or  pumped  back 
into  the  impoundments. 

Filtrate  will  be  treated  in  the  new 
Waste  Water  Treatment  System 
(WWTS).  The  final  design  of  the  WWTS 


will  be  determined  based  upon 
requirements  of  the  modified  NPDES 
permit  and  results  of  the  filtrate 
treatability  studies.  After  removal  of  the 
sediments  the  remaining  water  will  be 
processed  for  discharge.  At  least  one 
additional  impoundment  volume  of 
infiltrating  groundwater  will  also  be 
treated  and  discharged,  in  order  to  back- 
flush  some  contamination  out  of  the 
groundwater. 

Atmospheric  Releases 

Because  the  sediment  extraction, 
dewatering  and  packaging  operations 
will  be  carried  out  under  wet  conditions, 
resuspension  of  sediments  is  not  likely. 
Lack  of  airborne  particulates  will  be 
verified  with  stationary  air  samplers 
inside  the  dewatering  facility  and  a 
perimeter  air  sampler  in  the 
impoundment  area. 

Transportation  * 

Transportation  of  sediment  packaged 
in  55  gallon  drums  to  the  burial  site  will 
be  via  standard  tractor-trailer  modes  on 
an  "exclusive  use"  basis.  Each  shipment 
will  contain  about  48  drums  and  be 
limited  to  a  maximum  weight  of  40,000 
pounds  (18.000  kilograms).  Over  two 
hundred  shipments  could  result  from 
processing  the  contaminated  sediment 
and  soil  from  all  three  impoundments 
over  about  a  2-year  period. 

External  gamma  exposure  rates  were 
estimated  for  55  gallon  drums  containing 
average  concentrations  of  compacted 
impoundment  sediments  packaged  for 
shipment.  A  55-gallon  sphere  was  used 
as  a  model  to  estimate  the  exposure 
rates.  Gamma  attenuation  due  to  the 
steel  wall  of  the  drum  was  not 
accounted  for.  Filter  press  product 
densities  estimated  to  be  1.79, 1.87  and 
2.05  grams  per  cubic  centimeter  for 
sediments  from  Impoundments  1,  2  and 
3,  respectively,  were  used.  The  external 
ganuna  exposure  rates  at  the  surface  of, 
and  at  one  meter  from  the  sphere 
containing  packaged  sediments  from 
Impoundments  1. 2  and  3  were 
calculated  to  be  9.85  and  0.48. 10.1  and 
0.49.  and  17.4  and  0.85  milliroentgen  per 
hour,  respectively.  These  are  within  the 
transportation  dose  limits  of  200 
millirem  per  hour  at  the  surface  of  the 
package  and  10  millirem  per  hour  at  a 
distance  of  one  meter  from  the  package 
as  specified  in  49  CFR  173.441. 

The  potential  for  routine 
transportation  impacts  has  been 
previously  analyzed  for  the  shipment  of 
"Radioactive.  Low  Specific  Activity" 
materials  if  packaged  in  accordance 
with  DOT  regulations.  Assessment  of 
the  radiological  impacts  of 
transportation  for  routes  of  similar 
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length  and  nature,  as  may  be  utilized  in 
this  remediation  effort,  is  described  in  a 
DOE  report  entitled,  "Environmental 
Assessment  of  the  Proposed  Low-Level 
Waste  Processing  and  Shipment 
System."  These  studies  show  that  the 
shipments  result  in  insignificant  impacts 
to  the  cargo  handlers,  truck  drivers  and 
persons  hving  along  the  route. 

Although  a  remote  possibility,  a 
transportation  accident  could  result  in  a 
spill  due  to  a  breach  of  a  container. 
However,  the  material  is  in  a  form 
(dewatered  solid)  that  could  be 
recovered  with  a  minimal  loss  to  the 
environment  and  is  of  such  low  activity 
that  the  recovery  operations  would 
result  in  minimal  exposure  to  the  clean- 
up personnel  or  the  general  public. 

Accident  Analysis 

A  Safety  Hazards  Analysis  (SHA) 
was  conducted  by  the  NFS  safety 
function.  The  principal  criteria 
applicable  to  the  evaluation  included, 
but  were  not  necessarily  limited  to,  fire 
protection,  radiological  safety, 
containment,  confinement,  and  nuclear 
criticality  prevention. 

All  process  equipment  with  the 
exception  of  the  floating  pump  and  the 
transfer  piping,  will  be  enclosed  in  such 
a  manner  that  the  major  portion  of  any 
incidental  leaks  or  spills,  including  tank 
overflow,  will  drain  back  into 
Impoundment  3. 

If  the  volume  of  water  in 
Impoundment  3  approaches  maximum 
capacity,  water  will  be  transferred  to 
Impoundment  1  or  2  until  sufficient 
freeboard  exists  in  Impoundment  3.  Due 
to  the  low  pressures  involved  and 
suitable  pressure  relief  devices,  a 
catastrophic  failure,  such  as  pipe  or  tank 
rupture,  is  conaidered  unlikely. 

In  order  to  preclude  the  possibility  of 
contaminating  Banner  Spring  Branch, 
the  sediment  transfer  and  filtrate  return 
piping  in  the  area  of  the  crossing  will  be 
encased  in  steel  casing  and  connections 
will  be  minimized  by  NFS. 

In  accordance  with  the  existing 
License,  the  NFS  fire  protection  program 
consists  of  fire  prevention,  emergency 
equipment  for  fires  and  fixed  systems 
for  fire  protection. 

The  potential  for  fire  in  the  work  area 
is  considered  minimal.  Very  few 
combustibles  exist  in  the  work  area. 
Smoking  is  not  permitted  in  the  work 
area.  The  most  likely  source  of  ignition 
is  from  an  electrical  malfunction;  fire 
extinguishers  suitable  for  these  types  of 
fires  will  be  located  by  NFS  within  the 
work  area  and  onboard  the  floating 
dredge.  Tlie  Plant  Emergency  Fire 
Brigade  has  received  training  in 
preventing  situations  where  fires  might 
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be  started  and  in  responding  to 
emergency  situations. 

Agencies  and  Persons  Contacted 

No  outside  agencies  or  persons  were 
consulted  in  the  preparation  of  this 
environmental  assessment. 

Summary  and  Conclusions 

NFS  has  requested  an  amendment  of 
License  No.  SNM-124  to  authorize 
removal  of  radioactively  contaminated 
sediment  along  with  three  to  six  inches 
of  subsoil  contained  in  the  three  waste- 
water surface  impoundments  located  on 
site.  NFS  has  proposed  to  extract  the 
sediment  and  subsoil  by  slurry  pumping; 
dewater  by  first  allowing  settlement  in 
two  10,000  gallon  cone  bottom  tanks  and 
then  by  use  of  a  filter  press  equipped 
with  membrane  plates:  package  and 
compact  the  dewatered  sediment  in  55- 
gallon  drums;  and  transport  the 
packaged  sediment  to  a  low  level  waste 
disposal  facility  for  burial. 

The  staffs  conclusions  based  on  the 
review  may  be  summarized  as  follows: 

1.  Removal  of  the  impoundment 
sediments  is  a  necessary  step  toward 
decontamination  of  the  site  to  levels 
acceptable  for  eventual 
decommissioning  and  release  for 
unrestricted  uses. 

2.  Evaluation  of  the  impacts  of 
potential  accidents  showed  that  as  long 
as  appropriate  safety  measures  are 
taken,  decontamination  of  the 
impoundments  will  not  pose  a  serious 
threat  to  the  environment. 

3.  Early  removal  of  the  impoundment 
sediments  as  a  source  of  contamination 
will  help  prevent  further  deterioration  of 
the  groimdwater  quality. 

4.  Even  though  in  the  long-term, 
sediment  removal  will  help  improve  the 
groundwater  quality,  in  the  short-term 
the  groundwater  may  worsen;  however, 
NFS  has  developed  a  monitoring  and 
contingency  plan  to  detect  and  correct 
this  should  it  occur.  Presently  as  well  as 
in  the  past,  there  has  been  no  known  use 
of  groundwater  for  potable  or  irrigation 
purposes  in  the  vicinity  of  the 
groundwater  plume-spread  bom  the  NFS 
impoundments.  Thus,  although  potential 
future  use  cannot  be  disregarded,  further 
degradation  of  the  groundwater  in  the 
short-term  is  not  expected  to  have  any 
adverse  impacts  on  any  member  of  the 
public. 

5.  The  proposed  process  of  removal, 
treatment  and  packaging  of  the 
impoundment  sediments  appears  to  be 
an  effective  process  which  will  control 
and  hmit  the  spread  of  contamination 
from  the  impoundment  sediments  while 
this  activity  is  being  carried  out 

Based  on  the  above,  the  staff 
concludes  that  an  amendment  can  be 


issued  to  authorize  the  decontamination 
of  the  impoundments  in  accordance  with 
the  Decommissioning  Plan  for  Three 
Waste  Water  Impoundments,  as  revised, 
without  undue  radiological  risk  to  the 
public  or  environment 

Due  to  the  insignificant  impacts  to  the 
existing  environment,  a  fmding  of  no 
significant  impact  is  considered 
appropriate  for  this  proposed  action  and 
in  accordance  with  10  CFR  51.31,  an 
environmental  impact  statement  is  not 
warranted. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  Environmental 
Assessment  the  Conmiission  has 
determined  not  to  prepare  an 
Environmental  Impact  Statement  and 
has  determined  that  a  fmding  of  no 
significant  impact  is  appropriate. 

Opportimily  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
hearing.  Any  request  for  hearing  must  be 
filed  with  the  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  within  30  days  of 
the  publication  of  this  notice  in  the 
Federal  Register  be  served  on  the  NRC 
staff  (Executive  Director  of  Operations, 
One  White  Flint  North.  11555  Rockville 
Pike,  Rockville.  MD  20852);  on  the 
licensee  Nuclear  Fuel  Services.  Inc.. 
attn:  Dr.  Donald  Paine,  205  Banner  Hill 
Road.  Erwin.  Tennessee  37650-9718:  and 
must  comply  with  requirements  for 
requesting  a  hearing  set  forth  in  NRC 
regulation.  10  CFR  part  2.  subpart  L. 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  Licensing 
Proceedings." 

These  requirements,  which  the 
requestor  must  describe  in  detail,  are: 

1.  The  interest  of  the  requestor  in  the 
proceeding: 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing; 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  hearing  is  timely,  that  is, 
filed  within  30  days  of  the  date  of  this 
notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954.  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor's  property,  financial  or  other 
(i.e..  health,  safety)  interest  in  the 


proceeding;  and  the  possibh 
any  order  that  may  be  enter 
proceeding  upon  the  reques 
The  NFS  license  amendm 
application  dated  Novembe 
and  its  revised  part  I  dated '. 
the  Commission's  Safety  Ev 
Report.  Environmental  Asse 
Finding  of  No  Significant  Im 
available  for  pubhc  inspecti 
copying  at  the  Commission*! 
Document  Room,  The  Gelmi 
2120  L  Street  NW..  Washing 
20555. 

Dated  at  Rockville.  Maryland 
of  July  19S1. 

For  the  Nuclear  Regulatory  C 
Frederick  C  Sturx, 

Acting  Chief,  Fuel  Cycle  Safety 

Division  of  Industrial  and  Medi 

Safety,  Office  of  Nuclear  Mater 

Safeguards. 

(FR  Doc.  91-17779  Filed  7-25-91 
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SECURITIES  AND  EXCHAN 
COMMISSION 

[Release  No.  34-29465;  File  N< 

Options  Price  Reporting  A< 
Notice  of  Filing  of  Amendn 
Plan  for  Reporting  of  Cons 
Options  l^st  Sale  Reports 
Quotation  Information 

The  parties  to  the  Plan,  cc 
referred  to  as  the  Options  Pi 
Reporting  Authority  ("OPR/ 
Reporting  of  Consolidated  C 
Sale  Reports  and  Quotation 
("Plan")  on  June  17, 1991,  su 
amendment  to  the  Plan  piu-s 
llAa3-2  under  the  Securitie 
Actofl934("Act").« 

I.  Description  of  the  Amend) 

The  amendment  establish 
be  paid  by  persons  who  pro 
facilities  to  OPRA  Subscribe 
access  to  current  options  mt 
information.  Persons  wishin 
this  service  will  be  required 
a  "Back-Up  Facility  Provide: 
Agreement"  and  to  pay  a  Ba 
Facility  Access  Fee  and,  unc 
circumstances,  additional  d( 
charges. 

The  purpose  of  the  Back-l 
Provider  Agreement  and  reL 
to  permit  persons  to  provide 

■  OPRA  is  a  registered  securitiei  1 
proceMor. 

•  The  partie*  to  the  Plan  are  the  A 
Exchange.  Inc.  Chicago  Board  Optic 
Inc.  New  York  Stock  Exchange.  Inc 
Exchange.  Inc.  and  Philadelphia  Sto 
Inc. 
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issued  to  authorize  the  decontamination 
of  the  impoundments  in  accordance  with 
the  Decommissioning  Plan  for  Three 
Waste  Water  Impoundments,  as  revised, 
without  undue  radiological  risk  to  the 
public  or  environment 

Due  to  the  insignificant  impacts  to  the 
existing  environment,  a  finding  of  no 
significant  impact  is  considered 
appropriate  for  this  proposed  action  and 
in  accordance  with  10  CFR  51.31,  an 
environmental  impact  statement  is  not 
warranted. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  Environmental 
Assessment  the  Commission  has 
determined  not  to  prepare  an 
Environmental  Impact  Statement  and 
has  determined  that  a  finding  of  no 
significant  impact  is  appropriate. 

Opportimity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
hearing.  Any  request  for  hearing  must  be 
filed  widi  the  Office  of  the  Secretary. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  within  30  days  of 
the  publication  of  this  notice  in  the 
Federal  Register;  be  served  on  the  NRC 
staff  (Executive  Director  of  Operations. 
One  White  Flint  North.  11555  Rockville 
Pike,  Rockville.  MD  20852);  on  the 
licensee  Nuclear  Fuel  Services.  Inc.. 
attn:  Dr.  Donald  Paine,  205  Banner  Hill 
Road,  Erwin.  Tennessee  37650-9718;  and 
must  comply  with  requirements  for 
requesting  a  hearing  set  forth  in  NRC 
regulation,  10  CFR  part  2,  subpart  L. 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  Licensing 
Proceedings." 

These  requirements,  which  the 
requestor  must  describe  in  detail,  are: 

1.  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing; 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  hearing  is  timely,  that  is, 
filed  within  30  days  of  the  date  of  this 
notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954.  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor's  property,  financial  or  other 
(i.e..  health,  safety)  interest  in  the 


proceeding;  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's  interest. 

The  NFS  license  amendment 
application  dated  November  17. 1989. 
and  its  revised  part  I  dated  May  1991. 
the  Commission's  Safety  Evaluation 
Report.  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  are 
available  for  public  Inspection  and 
copying  at  the  Commission's  Public 
Document  Room.  The  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC 
20555. 

Dated  at  Rockville.  Maryland,  this  19th  day 
ofjuly  19S1. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  C  Stun, 

Acting  Chief,  Fuel  Cycle  Safety  Branch. 
Division  of  Industrial  and  Medical  Nuclear 
Safety,  Office  of  Nuclear  Material  Safety  and 
Safeguards. 
[FR  Doc.  91-17779  Filed  7-25-fll;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-29465;  File  No.  S7-8-90] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  of  Amendments  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information 

The  parties  to  the  Plan,  collectively 
referred  to  as  the  Options  Price 
Reporting  Authority  ("OPRA").'  for 
Reporting  of  Consolidated  Options  Last 
Sale  Reports  and  Quotation  Information 
("Plan")  on  June  17. 1991,  submitted  an 
amendment  to  the  Plan  pursuant  to  Rule 
llAa3-2  under  the  Securities  Exchange 
Actofl934("Act").« 

I.  Description  of  the  Amendment 

The  amendment  establishes  a  fee  to 
be  paid  by  persons  who  provide  back-up 
facilities  to  OPRA  Subscribers,  including 
access  to  current  options  market 
information.  Persons  wishing  to  offer 
this  service  will  be  required  to  enter  into 
a  "Back-Up  Facility  Provider 
Agreement"  and  to  pay  a  Back-Up 
Facility  Access  Fee  and,  under  certain 
circumstances,  additional  device 
charges. 

The  purpose  of  the  Back-Up  Facility 
Provider  Agreement  and  related  fees  is 
to  permit  persons  to  provide  back-up 


■  OPRA  it  a  registered  securities  information 
processor. 

•  The  parties  to  the  Plan  are  the  American  Stock 
Exchange.  Ina.  Chicago  Board  Options  Exchange. 
Inc.  New  Yori  Stock  Exchange.  Inc..  Pacific  Stock 
Exchange.  Inc..  and  Philadelphia  Stock  Exchange. 
Ina 


facilities  to  their  customers,  who  are 
OPRA  Subscribers,  to  be  used  by  the 
Subscribers  in  the  event  the  Subscriber's 
own  facilities  are  temporarily 
unavailable  as  a  result  of  a  natural 
disaster  or  other  calamity.  The  Back-Up 
Facility  Access  Fee  is  payable  by  every 
person  whose  business  is  limited  to 
offering  back-up  facilities  to  its 
customers.  In  addition,  a  device  charge 
equal  to  the  regular  Professional 
Subscriber  must  be  paid  for  each  device 
actually  used  as  a  back-up  facility 
during  any  month. 

n.  Implementation  of  the  Amendment 

The  Back-Up  Facility  arrangement 
will  be  implemented  upon  its  approval 
by  the  Commission  pursuant  to  Rule 
llAa3-2(c){2)  by  requiring  every  person 
who  wishes  to  offer  this  service  to 
execute  a  Back-Up  Facility  Provider 
Agreement  and  to  pay  the  fees  provided 
for  therein.  The  A^ement  describes  the 
terms  and  conditions  governing  the 
service. 

III.  Request  for  Comment 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
amendments.  Persons  submitting 
comments  should  file  six  copies  with  the 
Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW..  Washington.  DC  20549.  Copies  of 
the  submissions  and  related  items,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street  NW., 
Washington.  DC.  All  communications 
should  refer  to  File  No.  S7-8-90  and 
should  be  submitted  by  August  16, 1991. 

For  the  Coimnission.  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(27). 

Dated:  July  19. 1991. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  91-17817  Filed  7-25-91;  8:45  am] 
GIUJNO  COM  SOIO-OI-M 


[Release  No.  34-29466;  File  Na  SR-CBOE- 
91-26] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Meml>er  and 
Customers  Access  to  CBOE 
Constitution  and  Rules 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  June  17, 1991,  the  Chicago 


Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Conunission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  D  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Terms  of  SulMtance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
CBOE  Rule  3.6  to  delete  redundant 
language  regarding  authorization  for 
nominees  of  member  organizations, 
codify  the  current  Exchange  policy  that 
requires  individual  members  and  certain 
persons  associated  with  member 
organizations  to  pledge  to  abide  by  the 
CBOE  Constitution  and  Rules  ("Rules"), 
and  to  require  that  all  members  keep 
and  maintain  a  current  copy  of  the 
Rules. 

The  text  of  the  proposed  rule  is 
available  at  the  Office  of  the  Secretary, 
CBOE.  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization  'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  delete 
the  last  sentence  of  paragraph  (a)  of 
CBOE  Rule  3.6  pertaining  to  a  member 
organization's  authorization  of  nominees 
because  this  requirement  is  clearly  set 
forth  in  Exchange  Rule  3.8.  In  addition, 
the  CBOE  is  proposing  to  codify  in  Rule 
3.6  existing  Exchange  practice  that 
individual  members  and  executive 
officers,  directors,  principal 
shareholders,  and  general  and  limited 
partners  of  member  organizations 
execute  a  Consent  to  Exchange 
Jurisdiction. 
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Finally.  In  order  to  fully  understand 
and  comply  with  the  Exchange's  Rules, 
as  from  time  to  time  amended,  and  all 
circulars  issued  thereunder.  CBOE 
members  and  persons  associated  with 
member  organizations  must  have  ready 
access  to  the  CBOFs  Constitution  and 
Rules  and  the  Exchange  Bulletin.  In 
addition,  the  Exchange  believes  that  the 
Rules  should  be  readily  available  to 
public  customers.  Accordingly,  proposed 
paragraph  (d)  to  Exchange  Rule  3.6  will 
require  members  and  member 
organizations  to  keep  a  current  copy  of 
the  Exchange  Rules  and  will  require  all 
member  organizations  doing  business 
with  the  pubhc  to  have  the  Rules 
available  to  customers.  One  copy  of  the 
paperback  Rules  will  be  given  to 
members  each  time  the  volume  is 
published,  usually  in  January  of  each 
year.  The  Rules  are  updated  in  the 
Regulatoiy  Bulletin,  which  is  included 
twice  a  month  in  the  weekly  Exchange 
Bulletin.  One  copy  of  the  Exchange 
Bulletin  is  currently  provided  to  each 
membership.  As  with  the  Exchange 
Bulletin,  a  member  organization's  copy 
of  the  Rules  will  be  distributed  to  the 
nominee  of  the  organization. 

In  this  regard,  the  Exchange  intends  to 
publish  a  Regulatory  Circular  notifying 
members  that  maintaining  the 
paperwork  Rules  or  the  CBOE  Guide,- 
together  with  the  Regulatory  Bulletin, 
will  satisfy  the  requirements  of  Rule 
3.6(d).  In  addition,  member 
organizations  doing  business  with  the 
public  will  be  notified  that  all  branch 
offices  will  be  required  to  keep  and 
maintain  either  the  paperworic  Rules  or 
the  CBOE  Guide  and  the  Regulatory 
Bulletin. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
secUon  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectiTes  of  section  6(b)(5), 
in  particular,  hi  that  it  is  designed  to 
protect  investors  and  the  public  interest 
by  insuring  that  all  parties  who  utilize 
the  facilities  of  the  CBOE  are  familiar 
with,  and  have  access  to.  the  Rule 
governing  the  Exchange. 

B.  Self-Regulatory  Organization 's 
Statement  oa  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Setf-Regulatory  Organization 's 
Statement  oa  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 
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III.  Date  (tf  Effectiveness  of  the 
Proposed  Rule  Change  and  Timisg  for 
Commission  Action 

Within  35  days  of  the  date  of 
publicabdn  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Conunission  may  designate  up  to 
90  days  of  such  date  of  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (iij 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argtmients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rxde  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC 
Copies  of  such  filmg  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  16. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  July  22. 199t. 
Margaret  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  91-17818  Filed  7-25-^1;  8:45  am] 

MLUNe  CODE  SOIV-OMI 


[ReiMM  No.  34-2»460:  FBe  No.  SR-OCC- 
90-13] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  an  Electronic  Mall  Service 
to  be  Offered  and  Fees  to  i>e  Charged 
In  Connection  WKh  the  Service 

July  IB.  1991. 


Introduction 

On  December  3. 1990.  The  Options 
Clearing  Corporation  ("OCC")  filed  a 
proposed  rule  change  (File  No.  SR- 
OCC-90-13)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act")."  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
December  17. 199a  to  solicit  comments 
ft-om  interested  persons.*  No  comments 
were  received.  On  June  7, 1991.  OCC 
filed  an  amendment  to  the  proposed  rule 
change.'  As  discussed  below,  this  order 
approves  the  amended  proposal. 

II.  Description  of  the  Proposal 

OCC's  proposal  relates  to  an 
electronic  mail  service  ("E-Mail ")  to  be 
offered  in  conjunction  with  OCC's 
Options  News  Network  ("ONN").* 
Generally,  electronic  mail  is  a  system 
that  allows  messages  to  be  sent  fi-om 
one  computer  to  another  with  the 
messages  being  stored  until  the  receiver 
elects  to  read  them.  In  addition  to 
message  transmission,  electronic  mail 
systems  usually  provide  to  users  the 
capability  of  attaching  documents  to 
outgoing  messages.  Under  the  proposal, 
subscribers  may  utilize  E-Mail  to 
facilitate  the  transmission  and  reception 
of  messages  and  other  documents 
attached  thereto. 

E-Mail  is  currenUy  being  offered  to 
exchange  participants.*  This  proposal 
expands  the  field  of  eligible  users  of  E- 
Mail  to  OCC  clearing  members  (and 
their  correspondents),  fmancial 
institutions  with  which  OCC  has 
business  dealings,  and  members  of 
OCC's  participant  exchanges  which  are 
not  members  of  OCC.  OCC  will  not  offer 
E-Mail  to  public  "retail"  customers.* 


'  15  U.S.C.  T8a(b). 

'  Securities  Exchaoge  Act  Release  No.  28688 
(December  10, 1880).  55  FR  51782. 

»  Letter  ftotn  Jean  M.  Cawley,  Staff  Counsel. 
OCC  to  Jerry  W.  Carpenter.  Brandi  Chief,  Division 
of  Market  Regulatian  ("Division'').  Commission 
(June  B.  1891). 

*  ONN  is  an  OD.4ine  centralized  database 
developed  by  OCC  at  the  request  of  its  participant 
exchanges.  The  database  contains  Informational 
memoranda  and  other  notices  issued  by  OCC  and 
its  participant  exchanges  for  the  benefit  of  clearing 
members  as  well  as  other  optiofu  market 
participants.  Securities  Exchange  Act  Release  No. 
28669  (December  3, 1990).  55  FR  50793  (notice  of 
filing  and  bnmediate  effecHveness  of  ONN  (SEC  File 
No.  SR-OCC-flO-12)). 

•Id. 

*  Letter  from  Jean  M.  Cawley.  Staff  CouiweL 
OCC  to  Jonathan  KalUnao.  Aasiatant  Otractor. 
Division.  Commission  (May  9. 1991). 


The  ONN  database,  includi 
Mail  facility  offered  in  conjun 
ONN.  is  maintained  on  a  syst 
separate  torn  the  OCC  clears 
settlement  system.''  Volume  c 
the  system  is  limited  only  by 
of  telephone  Unes  that  can  be 
one  time  to  access  and  enter  1 
which  OCC  believes  is  adequ 
anticipated  use. 

The  proposed  rule  change  e 
forth  the  fee  schedule  OCC  hi 
established  for  E-Mail  subscr 
Those  fees  are  as  follows: 
Participant  Exchanges — $20.0 

month  • 
OCC  Clearing  Members— $15 

month" 
Exchange  Members  (which  ai 

members  but  which  may  b< 

correspondents  of  OCC  me 

$20.00  per  month  ^° 
Financial  Institutions  (with  w 

has  business  dealings) — $2 

month  ' ' 

III.  Discussion 

Section  17A(a)(l)(C)  of  the 
articulates  Congress'  finding 
clearing  agencies'  new  data  { 
and  communications  techniq< 
the  opportunity  for  more  effic 
effective,  and  safe  procedure 
clearance  and  settlement.  As 
above.  OCC  has  indicated  th 
Mail  system  will  expedite 
communication  of  informatio 
OCC.  its  members,  and  other 
subscribers.  The  Commissior 
and  believes  that  this  technic 
transfer  of  Information  is  effi 
effective,  and  safe. 

Section  17A(b)(3)(D)  of  the 
requires  that  the  rules  of  a  cl 
agency  provide  for  the  equit£ 
allocation  of  reasonable  duet 
other  charges  among  its  part 
The  Commission  believes  thi 
associated  with  this  optional 
information  transfer  techniqi 
reasonable. 

Because  E-Mail  is  a  novel 
a  clearing  agency  to  provide, 
the  Commission's  request  hi 
that  one  year  after  the  date  c 
approval  order  it  will  perfon 
assessment  of  E-Mail.  The  a; 


*  Letter  from  Jean  M.  Cawley.  Staf 
OCC  to  lerry  W.  Carpenter,  Branch ' 
Commission  (June  6, 1991). 

*  Organizations  with  five  or  more  j 
utilizing  E-Mail  will  receive  a  discou 
$12.00  per  month  per  password. 

*ld 

"  Subsrjibers  will  be  invoiced  foi 
calendar  year  subscription  to  E-Mail 
"W 

"ISUiCTBq-KaMlKC). 
"  15  U.S.C.  78q-l(b)(3)(D). 
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IntroductioD 

On  December  3. 1990,  The  Options 
Clearing  Corporation  ("OCC")  filed  a 
proposed  rule  change  (File  No.  SR- 
OCC-90-13)  with  the  Securities  and 
Exchange  ConmiissioD  ("Commission") 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposal  was 
published  in  die  Federal  Register  on 
December  17. 199a  to  solicit  comments 
ft-om  interested  persons.*  No  comments 
were  received.  On  June  7. 1991.  OCC 
filed  an  amendment  to  the  proposed  rule 
change.'  As  discussed  below,  this  order 
approves  the  amended  proposal. 

II.  Description  of  the  Prt^Kwal 

OCC's  proposal  relates  to  an 
electronic  mail  service  ("E-Mail")  to  be 
offered  in  conjunction  with  OCC's 
Options  News  Network  ("ONN").* 
Generally,  electronic  mail  is  a  system 
that  allows  messages  to  be  sent  fi-om 
one  computer  to  another  with  the 
messages  being  stored  until  the  receiver 
elects  to  read  them.  In  addition  to 
message  transmission,  electronic  mail 
systems  usually  provide  to  users  the 
capability  of  attaching  documents  to 
outgoing  messages.  Under  the  proposal, 
subscribers  may  utilize  E-Mail  to 
facilitate  the  transmission  and  reception 
of  messages  and  other  documents 
attached  thereto. 

E-Mail  is  currendy  being  offered  to 
exchange  participants.*  This  proposal 
expands  the  field  of  eligible  users  of  E- 
Mail  to  OCC  clearing  members  (and 
their  correspondents),  financial 
institutions  with  which  OCC  has 
business  dealings,  and  members  of 
OCC's  participant  exchanges  which  are 
not  members  of  OCC.  OCC  will  not  offer 
E-Mail  to  public  "retail"  customers.' 


*  15  U.S.C.  r8B(b). 

*  Securities  Exchange  Act  Release  No.  28888 
(December  la  IMO),  55  FR  51782. 

*  Letter  bom  Jean  M.  Cawley,  Staff  Counsel. 
OCC  to  Jerry  W.  Carpeoter.  Brandi  Chief,  Division 
of  Market  Regulation  ("Division'').  Commission 
(June  B.  1891). 

*  ONN  is  an  online  centralized  database 
developed  by  OCC  at  the  request  of  its  participant 
exchanges.  The  database  contains  Informational 
memoranda  and  other  notices  issued  by  CXX  and 
its  participant  exchanges  for  the  benefit  of  clearing 
members  as  well  as  other  options  market 
participants.  Securities  Exchange  Act  Release  No. 
28669  (December  3. 1990),  55  FR  50793  (notice  of 
filing  and  bumediate  effecHveness  of  ONN  (SEC  File 
No.  SR-OCC-flO-12)). 

»/d. 

*  Letter  from  {eao  M.  Cawley.  Staff  Counsel 
OCC  to  Jonathan  KalUnan.  Assistant  Oirsctor. 
Division,  Commission  (May  9. 1991). 


The  ONN  database,  including  the  E- 
Mail  facility  offered  in  conjunction  with 
ONN.  is  maintained  on  a  system 
separate  fiom  the  OCC  clearance  and 
settlement  system.^  Volume  capacity  for 
the  system  is  limited  only  by  the  number 
of  telephone  Unes  that  can  be  used  at 
one  time  to  access  and  enter  the  system, 
which  OCC  believes  is  adequate  to  meet 
anticipated  use. 

The  proposed  rule  change  also  sets 
forth  the  fee  schedule  OCC  has 
established  for  E-Mail  subscribers. 
Those  fees  are  as  follows: 
Participant  Exchanges— $20.00  per 

month  • 
OCC  Clearing  Members — $15.00  per 

month* 
Exchange  Members  (which  are  not  OCC 

members  but  which  may  be 

correspondents  of  OCC  members) — 

$20.00  per  month  *° 
Financial  Institutions  (with  which  OCC 

has  business  dealings)— $20.00  per 

month  ' ' 

HI.  Discussioa 

Section  17A(a)(l)(C}  of  the  Act  «* 
articulates  Congress'  finding  that 
clearing  agencies'  new  data  processing 
and  commimications  techniques  create 
the  opportunity  for  more  efficient 
effective,  and  safe  procedures  for 
clearance  and  settlement.  As  noted 
above.  OCC  has  indicated  that  the  E- 
Mail  system  will  expedite 
communication  of  information  between 
OCC.  its  members,  and  other  E-Mail 
subscribers.  The  Commission  concurs 
and  believes  that  this  technique  for  the 
transfer  of  information  is  efficient, 
effective,  and  safe. 

Section  17A(b)(3)(D)  of  the  Act  " 
requires  that  the  rules  of  a  clearing 
agency  provide  for  the  equitable 
allocation  of  reasonable  dues.  fees,  and 
other  charges  among  its  participants. 
The  Commission  believes  that  the  fees 
associated  with  this  optional 
information  transfer  technique  are 
reasonable. 

Because  E-Mail  is  a  novel  service  for 
a  clearing  agency  to  provide.  OCC.  at 
the  Commission's  request,  has  agreed 
that  one  year  after  the  date  of  this 
approval  order  it  will  perform  an 
assessment  of  E-Mail.  The  assessment 


*  Letter  from  Jean  M.  Cawley,  Staff  Counsel. 
OCC  to  Jerry  W.  Carpenter,  Branch  Chief.  Division, 
Commission  (June  6, 1991). 

*  Organizations  with  five  or  more  passwords 
utilizing  E-Mail  will  receive  a  discounted  fee  of 
$12.00  per  moath  per  password. 

*ld 

'"  SubsrTibers  will  be  invoiced  for  the  full 
calendar  year  subscription  to  E-Mail. 
"W 

•<  U  U.S.C  78(|-l(a)(lXC). 
«»15U.S.C.78q-l(b)(3)(D). 


will  include  such  subjects  as:  a  general 
assessment  of  the  facihty.  description  of 
any  problems  in  the  system  and 
responses  to  such  problems;  subscriber 
complaints  and  disposition  of  those 
complaints;  and  planned  modifications 
to  the  system.  OCC  will  provide  a  copy 
of  the  report  to  the  Division. 
Additionally,  the  Commission  notes  that 
OCC  has  agreed  to  maintain  a  log  of 
subscribers'  use  of  the  E-Mail  system.** 

rv.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  OCCs  proposal 
is  consistent  with  section  17A  of  the 
Act. 

IT  IS  THEREFORE  ORDERED, 
pursuant  to  section  19(b)(2)  of  the  Act.*" 
that  OCC's  proposed  rule  change  (SR- 
OCC-90-13)  be.  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority.'* 

Marsarat  FL  McForUad. 
Deputy  Secretary. 
[FR  Doc.  91-17819  Fded  7-25-51;  8:45  am) 
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[Raleas*.  No.  IC-18244;  FNe  Ho.  812^77071 
SMA  Life  Assurance  Co. 

July  19. 1991. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  imder  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  SMA  Life  Assurance 
Company  ("SMA  Life").  SMA  Ufe 
Separate  Account  VA-K  ("Account  VA- 
K").  and  SMA  Equities,  Inc. 

RELEVANT  1940  ACT  SECTIONS: 

Exemption  requested  under  Section  6(c) 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act. 

SUMMARY  Of  APPUCATtON:  Applicants 
seek  an  order  to  permit  the  deduction  of 
mortality  and  expense  risk  charges  from 
the  assets  of  Account  VA-K  pursuant  to 
certain  individual  combination  fixed/ 
variable  annuity  contracts  issued  by 
SMA  Life  (the  "Conti-acts"). 

FILINO  date:  The  application  was  filed 
on  April  3. 1991  and  amended  on  June 
14. 1991. 


■*  Subscribers  to  ONN  and  E-Mail  are  reminded 
that  ceriain  transmissions  may  be  subiact  to  their 
recordkeeping  requirements  provided  in  Act  Rules 
17B-1. 17a-3.  and  17a-4  (17  CFR  2«ai7a-l,  24ai7a- 
3.  and  240.17a-«). 

'•15ll5.C7Bs(bM2)- 

'•l7CFR200JO-3(a)(12). 


HEARtNO  OR  NOrmCATKNI  OF  HEARMQ: 

If  no  hearing  is  ordered,  the  application 
wrill  be  granted.  Any  interested  person 
may  request  ■  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  p.m..  on 
August  13. 1991.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  ot,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  5th  Street. 
Washington.  DC  20549.  SMA  Life,  c/o 
Sheila  B.  St  Hilaire.  440  Lincohi  Sti^et, 
Worcester,  Massachusetts.  01605. 

FOR  further  information  CONTACT: 

Cindy  Rose.  Financial  Analyst  (202)  272- 
3027  or  Nancy  M.  Rappa.  Senior  Sta!^ 
Attorney  (202)  272-2822.  Office  of 
Insurance  Products  and  Legal 
Compliance  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SECs  Public 
Reference  Branch. 

Applicants'  Representations 

1.  SMA  Life,  a  stock  life  insurance 
company  oiganized  under  the  laws  of 
Delaware,  is  the  depositor  and  sponsor 
of  Account  VA-K.  Account  VA-K  is 
registered  with  the  SEC  as  a  unit 
investment  trust  under  the  1940  Act 
Account  VA^  consists  of  nine 
subaccoimts.  each  of  which  invests 
solely  in  the  shares  of  one  of  the  funds 
of  SMA  Investinent  Trust  (the  "Trust") 
or  of  the  portfolios  of  Variable 
Insurance  ProducU  Fund  ("VIPF').  SMA 
Equities.  Inc.  is  the  principal  underwriter 
for  the  Contracts. 

2.  The  Contracts  are  combination 
fixed/ variable  annuity  contracts  which 
may  be  used  for  either  immediate  or 
deferred  annuities.  The  Contracts  may 
be  issued  to  plans  qualifying  for  special 
federal  income  tax  treatment,  plans  and 
trusts  which  do  not  quahfy  for  special 
tax  treatment  under  the  Internal 
Revenue  Code,  and  individuals.  The 
Contracts  permit  multijjle  purchase 
payments,  imlimited  as  to  frequency  or 
niunber.  but  with  initial  and  subsequent 
minimums  of  $800  and  $50,  respectively. 
Contract  oivners  may  allocate  net 
purchase  payments  to  any  one  or  more 
of  the  subaccoimts.  and  to  the  general 
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account  of  SMA  Life  for  accumulation 
on  a  Axed  basis. 

3.  Prior  to  the  annuity  commencement 
date,  SMA  Life  assesses  an  annual 
contract  charge,  equal  to  the  lesser  of 
$30  or  3%  of  the  accumulated  value  of 
the  Contract.  The  contract  charge  will 
be  deducted  on  each  Contract 
anniversary  and  at  full  surrender  or 
annuitization  of  the  Contract  during  a 
contract  year.  SMA  Life  guarantees  that 
the  amount  of  this  charge  will  not 
increase  over  the  life  of  the  Contract. 

4.  In  addition,  for  certain 
administrative  and  clerical  services, 
SMA  Life  assess  a  daily  charge  equal  to 
0.20%  on  an  annual  basis  of  the  current 
value  of  the  subaccounts  of  Account 
VA-K.  The  level  of  this  administrative 
service  charge  is  guaranteed  not  to 
increase. 

5.  The  contract  charge  and  the 
administrative  service  charge  are 
designed  to  cover  the  cost  of 
administraUve  and  related  expenses  and 
are  not  expected  to  be  a  source  of  profit. 

6.  The  Contracts  do  not  assess  a  front- 
end  sales  charge  from  the  gross 
purchase  payments  made  by  owners.  In 
lieu  of  a  front-end  sales  charge,  the 
Contracts  assess  a  contingent  deferred 
sales  charge  which  is  applied  in  the  case 
of  Contract  surrender,  partial 
redemptions  or  annuitization  under 
period  certain  options  during  certain 
periods. 

7.  For  purposes  of  determining  the 
contingent  deferred  sales  charge,  the 
accumulated  value  is  divided  into  three 
categories:  (1)  purchase  payments 
received  by  SMA  Ufe  during  the  nine 
years  preceding  the  date  of  the 
surrender  ("New  Payments");  (2) 
purchase  payments  not  defined  as  New 
Payments  ("Old  Payments");  and  (3)  the 
amount  of  accumulated  value  in  excess 
of  all  purchase  payments  that  have  not 
been  previously  surrendered 

( "Earnings").  For  purposes  of 
determining  the  amount  of  any 
contingent  deferred  sales  charge, 
surrenders  will  be  deemed  to  be  taken 
first  from  Old  Payments,  then  from  New 
Payments,  and  then  from  Earnings.  Old 
Payments  may  be  withdrawn  from  the 
Contract  at  any  time  without  the 
imposition  of  a  contingent  deferred  sales 
charge.  Then,  for  the  purpose  of 
calculating  surrender  charges  for  New 
Payments,  all  amounts  withdrawn  are 
assumed  to  be  deducted  first  from  the 
earliest  New  Payment  and  then  from  the 
next  earhesf  New  Payment  and  so  on, 
until  all  New  Payments  have  been 
exhausted  pursuant  to  the  FIFO  method 
of  accounting.  Subsequent  withdrawals 
will  be  deducted  from  Earnings. 

8.  The  contingent  deferred  sales 
charge  is  computed  as  follows: 
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wmxlrawal 

Charge 

(percent) 


8 
7 
6 
5 
4 
3 
2 
1 
0 


The  charge  is  applied  as  a  percentage 
of  the  New  Payments  redeemed.  In  no 
event  will  the  total  contingent  deferred 
sales  charges  assessed  against  a 
Contract  exceed  8%  of  the  gross  New 
Payments. 

9.  In  each  calendar  year,  SMA  Life 
wall  waive  the  contingent  deferred  sales 
charge,  if  any,  on  an  amount  equal  to  a 
given  percentage  of  the  accumulated 
value  ("Free  Withdrawal  Amount") 
under  a  Contract.  In  the  event  that  a 
redemption  of  New  Payments  is  made  in 
excess  of  the  amount  that  may  be 
redeemed  free  of  charge,  only  the  excess 
will  be  subject  to  a  contingent  deferred 
sales  charge. 

10.  To  compensate  for  its  assumption 


distribution  and  other  expenses  not 
covered  by  the  contingent  deferred  sales 
charge.  SMA  Life  acknowledges  that  the 
contingent  deferred  sales  charge  alone 
may  be  insufficient  to  recoup 
distribution  expenses. 

13.  Applicants  represent  that  the 
charge  of  1.25%  for  the  mortality  and 
expense  risks  assumed  by  SMA  Life  is 
within  the  range  established  by  industry 
practice  for  similar  contracts.  This 
representation  is  based  on  SMA  Life's 
analysis  of  similar  industry  products, 
taking  into  account  such  factors  as 
current  charge  levels,  existence  of 
charge  level  guarantees,  and  guaranteed 
annuity  rates. 

14.  SMA  Life  represents  that  if  will 
maintain  at  its  home  office,  and  make 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  survey. 

15.  Applicants  represent  that  profits,  if 
any,  from  the  mortality  and  expense  risk 
charge  could  be  viewed  as  indirectly 
providing  for  a  portion  of  the  costs 
relating  to  the  distribution  and  sales  of 
the  Contracts.  SMA  Life  nevertheless 


slsitrdls;crfr^orthTda;;;t^  hTsc^St^r-^^-^^^'^^, 

asset  value  of  each  subaccount  an  li^iihffiSlt^^"^  is  a  reasonable 

amount  computed  daily,  which  is  equal    ^i>e*iS2»'^  thdt  the^proposed  distribution 
to  an  annual  rate  of  l.2.s%  The  rf,ar«oj*^'^""^"'='"8  arraHgemant  will  benefit 


to  an  annual  rate  of  1.25%.  The  cha 
approximately  allocable  0.80%  to  y.,„ . 
Life's  assumption  of  mortality  risjS^and 
0.45%  to  SMA  yfe's  assumpti 
expense  risks.  Applicants  w^sent  that 
the  level  of  this  charge  is  guaranteed  not 
to  increase. 

11.  The  mortality  risk  arises  from 
SMA  Life's  guarantees:  (a)  that  it  will 
make  annuity  pajTiients,  in  accordance 
with  annuity  rate  provisions  established 
within  the  Contract  at  the  time  it  is 
issued,  for  the  life  of  the  annuitant  (or  in 
accordance  with  the  annuity  option 
selected),  no  matter  how  long  the 
annuitant  or  other  payee  hves  and  no 
matter  how  long  all  annuitants  as  a 
class  live  and  (b)  that  it  will  pay  the 
special  death  benefit  available  under 
the  Contract  prior  to  annuitization.  The 
expense  risk  arises  from  SMA  Life's 
guarantee  that  the  charges  it  makes  will 
not  exceed  the  limits  described  in  the 
Contracts. 

12.  If  the  mortality  and  expense  risk 
charge  is  insufficient  to  cover  the 
Company's  mortality  costs  and  excess 
expenses,  SMA  Life  will  absorb  the 
losses.  If  expenses  are  less  than  the 
amounts  resulting  from  the  charge,  the 
difference  will  be  a  profit  to  SMA  Life. 
Any  such  profit  will  be  available  for  use 
by  SMA  Life  for  any  lawful  purpose, 
including  the  payment  of  sales. 


"financing  arraKgeniar. 

Account  VA-K  aiKf  Contract  owners. 

16.  SMA  Life  will  maintain  at  its 
administrative  offices  and  make 
available  to  the  Commission  a 
memorandum  setting  forth  the  basis  for 
the  conclusion  that  Account  VA-K's 
distribution  financing  arrangements 
might  benefit  Account  VA-K  and  the 
Contract  owners. 

17.  Account  VA-K  will  invest  only  in 
open-end  management  investment 
companies  which  undertake,  in  the 
event  such  company  adopts  a  plan 
under  rule  12b-l  under  the  1940  Act  to 
finance  distribution  expenses,  to  have  a 
Board  of  Trustees  or  Directors,  a 
majority  of  the  members  of  which  will 
not  be  "interested  persons"  of  such 
investment  company,  formulate  and 
approve  such  plan  under  rule  12b-l.*- 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  91-17736  Filed  7-2S-fll:  8:45  am] 

MLUNO  CODE  WIO-OI-M 


(RcieaM  Na  3S-253S1] 

Filings  Under  the  Put>Uc  Utilii 
Company  Act  of  1935  ( "Act" 


Notice  is  hereby  given  that 
following  filing(8)  has/have  b 
with  the  Commission  pursuan 
provisions  of  the  Act  and  rule 
promulgated  thereunder.  All  i 
persons  are  referred  to  the 
application(s]  and/or  declara 
complete  statements  of  the  pr 
transaction(8)  summarized  be 
application(8)  and/or  declara 
any  amendments  thereto  is/a 
available  for  public  inspectio 
the  Commission's  Office  of  Pi 
Reference. 

Interested  persons  wishing 
comment  or  request  a  hearing 
application(s)  and/or  declara 
should  submit  their  views  in ' 
August  12, 1991  to  the  Secreti 
Securities  and  Exchange  Con 
Washington,  DC  20549,  and  s 
on  the  relevant  applicant(s)  a 
declarant(8)  at  the  addressee; 
below.  Proof  of  service  (by  al 
in  case  of  an  attorney  at  law, 
certificate)  should  be  filed  wi 
request.  Any  request  for  hear 
identify  specifically  the  issue 
law  that  are  disputed.  A  pers 
requests  will  be  notified  of  ai 
if  ordered,  and  will  receive  a 
any  notice  or  order  issued  in 
After  said  date,  the  applicatii 
or  declaration(8),  as  filed  or  i 
amended,  may  be  granted  an 
permitted  to  become  effectivi 

Central  Power  and  Light  Con 
7861) 


'  Applicants  represent  that,  during  the  notice 
period,  the  application  will  be  amended  to  reflect 
this  representation. 


Central  Power  and  Light  C 
("CPL"),  539  North  Carancah 
Corpus  Christi,  Texas  78401, 
public-utility  subsidiary  com 
Central  and  South  West  Cor] 
registered  holding  company, 
declaration  under  section  12{ 
Act  and  rule  44  thereunder. 

CPL  owns  and  maintains  e 
transmission  system  approxi 
miles  of  345  KV  transmissior 
Section")  in  Wharton  Countj 
The  Line  Section  was  origint 
constructed  by  CPL  in  1974  a 
transmission  line  extending ! 
Lon  C.  Hill  plant  to  the  W.A. 
plant,  owned  by  Houston  Lij 
Power  Company  ("HH.").  a  i 
company.  Tlie  Line  Section  \ 
interconnected  with  HLP's  ti 
line  within  the  South  Texas  i 
("STP")  corridor  upon  compl 
corridor  in  1981.  STP  Unit  1 1 
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distribution  and  other  expenses  not 
covered  by  the  contingent  deferred  sales 
charge.  SMA  Life  acknowledges  that  the 
contingent  deferred  sales  charge  alone 
may  be  insui^cient  to  recoup 
distribution  expenses. 

13.  Applicants  represent  that  the 
charge  of  1.25%  for  the  mortality  and 
expense  risks  assumed  by  SMA  Life  is 
within  the  range  established  by  industry 
practice  for  similar  contracts.  This 
representation  is  based  on  SMA  Life's 
analysis  of  similar  industry  products, 
taking  into  account  such  factors  as 
current  charge  levels,  existence  of 
charge  level  guarantees,  and  guaranteed 
annuity  rates. 

14.  SMA  Life  represents  that  it  will 
maintain  at  its  home  office,  and  make 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of.  and 
the  methodology  and  results  of,  its 
comparative  survey. 

15.  Applicants  represent  that  profits,  if 
any.  from  the  mortality  and  expense  risk 
charge  could  be  viewed  as  indirectly 
providing  for  a  portion  of  the  costs 
relating  to  the  distribution  and  sales  of 
the  Contacts.  SMA  Life  nevertheless 
has  conrfwt^rf-tliat  there  is  a  reasonable 
liJteUhflid  th^  the^roposed  distribution 

mancing  arraKgemant  will  benefit 
Account  VA-K  aiKfContract  owners. 

16.  SMA  Life  will  maintain  at  its 
administrative  offices  and  make 
available  to  the  Commission  a 
memorandum  setting  forth  the  basis  for 
the  conclusion  that  Account  VA-K's 
distribution  financing  arrangements 
might  benefit  Account  VA-K  and  the 
Contract  owners. 

17.  Account  VA-K  will  invest  only  in 
open-end  management  investment 
companies  which  undertake,  in  the 
event  such  company  adopts  a  plan 
under  rule  12b-l  under  the  1940  Act  to 
finance  distribution  expenses,  to  have  a 
Board  of  Trustees  or  Directors,  a 
majority  of  the  members  of  which  will 
not  be  "interested  persons"  of  such 
investment  company,  formulate  and 
approve  such  plan  under  rule  12b-l.'- 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  91-17736  Filed  7-25-01;  8:45  am] 
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(R«leaMNo.3S-253511 

Filings  Under  the  Public  UtUity  Holding 
Company  Act  of  1935  ("Act") 

(uly  19. 1991. 

Notice  is  hereby  given  that  the 
following  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application{8)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(8]  summarized  below.  The 
application(s)  and/or  declaration(s]  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s] 
should  submit  their  views  in  writing  by 
August  12. 1991  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(8)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Central  Power  and  Light  Company  (70- 
7861) 


'  Applicants  represent  that,  during  the  notice 
period,  the  application  will  l>e  amended  to  reHecl 
this  representation. 


Central  Power  and  Light  Company 
("CPL"),  539  North  Carancahua  Street, 
Corpus  Christi,  Texas  78401,  an  electric 
public-utility  subsidiary  company  of 
Central  and  South  West  Corporation,  a 
registered  holding  company,  has  filed  a 
declaration  under  section  12(d)  of  the 
Act  and  rule  44  thereunder. 

CPL  owns  and  maintains  as  part  of  its 
transmission  system  approximately  14.2 
miles  of  345  KV  transmission  hne  ("Line 
Section")  in  Wharton  County,  Texas. 
The  Line  Section  was  originally 
constructed  by  CPL  in  1974  as  part  of  the 
transmission  line  extending  from  CPL's 
Lon  C.  Hill  plant  to  the  W.A.  Parish 
plant  owned  by  Houston  Lighting  & 
Power  Company  ("HH-"),  a  nonaffiliate 
company.  The  Line  Section  was 
interconnected  with  HLFs  transmission 
line  within  the  South  Texas  Project 
("STP")  corridor  upon  completion  of  the 
corridor  in  1981.  STP  Unit  1  went  into 


commercial  operation  on  August  25, 
1988. 

CPL  proposes  to  lease  to  HLP  the  Line 
Section  in  Wharton  County,  Texas  in 
accordance  with  a  lease  agreement 
("Agreement").  The  Agreement  provides 
for  HLP  to  pay  CPL  a  rental  rate  of 
$13,442  per  month.  The  Agreement  %vill 
be  effective  beginning  August  25, 1988 
for  an  initial  term  of  30  years.  The 
parties  contemplate  that  a  lump  sum 
payment  will  be  made  by  HLP  to  CPL 
upon  the  effectiveness  of  the  Agreement 
for  the  period  from  August  25, 1988  to 
the  present.  CPL  expects  to  apply  the 
proceeds  of  the  proposed  lease  to  its 
general  operating  funds. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
[FR  Doc.  91-17737  Filed  7-25-«l:  8:45  am) 
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SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

Proposed  Project  Review  Riing  ft 
Monitoring  Fee  Schedule 

agency:  Susquehanna  River  Basin 
Commission  (SRBC). 
action:  Notice  of  re-proposal. 

summary:  Notice  is  hereby  given  that 
the  Susquehanna  River  Basin 
Commission  is  re-proposing  and  seeking 
comments  on  a  filing  and  monitoring  fee 
schedule. 

DATES:  Written  comments  should  be 
submitted  by  August  31, 1991. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Richard  A.  Cairo, 
Secretary  to  the  Commission,  1721  N. 
Front  St..  Harrisburg,  PA.  17102-2391. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Cairo,  Secretary  to  the 
Commission  (717)  238-0423. 
SUPPI.EMENTARY  INFORMATION:  In  the 

April  10. 1991  issue  of  the  Federal 
Register,  at  p.  14556,  the  Susquehanna 
River  Basin  Commission  proposed  two 
alternative  forms  of  a  project  review 
filing  and  monitoring  fee  schedule  to 
help  defray  a  portion  of  the  costs 
associated  with  processing  project 
review  applications  and  monitoring 
compliance  with  Commission 
regulations.  The  proposed  schedules 
were  also  published  in  Pennsylvania 
Bulletin,  the  New  York  Register  and  the 
Maryland  Register.  On  May  23, 1991  the 
Commission  held  a  public  hearing  to 
receive  comments  on  the  proposed 
schedules.  A  thirty-day  written 


comment  period  was  allowed  foUowin(( 
the  hearing. 

The  Commission  has  received 
numerous  comments  on  the  fee 
schedules  and  has  made  a  number  of 
changes  in  response  to  those  comments. 
Those  changes  are  reflected  in  the  re- 
proposed  fee  schedule  published  herein 
and  are  summarized  as  follows: 

1.  Most  commentators  felt  that 
Alternative  1,  which  assesses  fees  on 
the  basis  of  water  requested  for 
consumption  or  use,  is  a  fairer  method 
of  assessing  a  fee  than  Alternative  2 
which  is  based  on  project  cost.  The 
Commission  agrees  that  Alternative  1  is 
a  fairer  reflection  of  a  project's  impact 
on  water  resources  and  therefore 
chooses  Alternative  1. 

2.  Some  commentators  cited 
paragraph  2(g)  of  Alternative  1  as  being 
overiy  broad  and  vague.  Upon 
consideration,  the  Commission  agrees 
and  therefore  paragraph  2(g)  is  being 
deleted  from  the  re-proposed  fee 
schedule. 

3.  Commission  staff,  upon  further 
review,  noted  the  need  to  add  the  word 
"requested"  before  the  words 
"consumptive  use"  in  paragraph  3(a)  to 
make  it  (dear  that  the  application  fee 
will  be  based  on  the  amount  of 
consumptive  use  requested  for  approval. 

Also,  with  respect  to  paragraph  3(a), 
many  agricultural  interests  complained 
that  the  application/monitoring  fee 
schedule  for  consumptive  users  could  be 
overly  burdensome  for  agricultural  users 
whose  main  consumptive  use,  irrigation, 
is  intermittent  in  nature.  Such 
intermittent  users  should  be  exempted 
from  the  fees  or  given  some  form  of 
relief. 

The  Commission  recognizes  that, 
while  irrigation  is  a  consumptive  use  of 
water  for  purposes  of  Commission 
Regulation  803.61  (18  CFR  803.61).  it  is 
also  an  intermittent  use.  When 
intermittent  irrigation  is  calculated  on  a 
30  consecutive  day  average  basis,  as 
prescribed  by  Commission  Regulation 
803.61,  many  irrigation  projects  may  be 
determined  to  be  below  the  regulatory 
threshold  of  20,000  gpd  and  thus  be  fiee 
of  any  regulation  and  fees. 

To  afford  relief  to  those  irrigators  and 
other  intermittent  users  exceeding  the 
threshold  amount,  the  Commission  is 
adding  sub-paragraph  (i)  to  paragraph 
3(a)  which  provides  that  projects 
consuming  water  in  excess  of  the 
threshold  amount  for  not  more  than  any 
single  90  consecutive  day  period  each 
calendar  year  shall  pay  an  application 
fee  of  $250.00.  In  a  similar  vein,  the 
Commission  is  proposing  to  exempt 
these  same  users  from  annual 
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compliance  monitoring  fees  as  now 
proposed  in  new  paragraph  5(a)(i). 

4.  A  nuimber  of  commentators  had 
difficulty  discerning  the  meaning  of 
paragraph  4  which  referred  to  fees  for 
"revision  of  or  addition  to  projects 
previously  submitted  to  the 
Commission."  The  intent  of  this 
paragraph  is  to  cover  projects  which  are 
modified  and  must  be  re-submitted  to 
the  Commission  for  approval.  The  new 
wording  below  clearly  indicates  that 
intent. 

5.  The  Commission  staff,  upon  further 
review,  recommended  that  the  four- 
tiered  monitoring  fee  be  reduced  to  a 
three-tiered  scale  which  would  retain  a 
$100  annual  compliance  monitoring  fee 
for  small  consumptive  users  consuming 
up  to  100.000  gpd. 

The  Commission  received  a  number  of 
other  comments.  These  are  summarized 
by  category  below  and  responses  are 
provided. 

Comment  No.  1:  The  Compact  does 
not  auLhorize  project  review  application 
fees  or  monitoring  and  compliance  fees. 
The  fees  are  not  justified  by  the  actions 
performed  by  staff. 

Response:  Article  3,  S  3.»-Rates  and 
Charges,  authorizes  the  Commission, 
after  public  hearing,  to  fix,  alter  and 
revise  rentals,  charges  and  tolls  for 
services  it  provides.  In  addition.  Article 
3.  Section  3.4(8)— Powers  of  the 
Commission,  states  that  the  Commission 
may  "exercise  all  powers  necessary  or 
convenient  to  carry  out  its  express 
powers,  and  other  powers  which  may  be 
implied  therefrom." 

In  reviewing  project  applications,  the 
Commission  provides  a  service  to  a 
specific  project  sponsor.  The 
Commission  staff  often  meets  with 
applicants,  explaining  the  regulatory 
requirements  and  suggesting  methods 
and  strategies  for  compliance. 
Depending  on  the  complexity  of  a 
proposed  project,  staff  expends  several 
man-hours  meeting  with  applicants, 
corresponding  with  them  by  letter  and 
telephone  and  reviewing  all  pertinent 
material  related  to  the  project.  A 
computerized  data  file  is  maintained  to 
irack  all  projects  and  monitor  their 
continued  comphance. 

With  respect  to  monitoring  and 
compliance,  the  Conunission  must 
monitor  the  streams  of  the  basin  to 
determine  when  low  flows  occur  and 
then  advise  permittees  of  those  low 
fiows  so  that  they  can  take  the  steps 
needed  to  comply  with  the  regulation 
Tnis  is  a  service  to  the  permittees  and 
protects  other  uses  and  users  on  the 
St:  earn.  The  Commission  must  also 
assimilate  and  store  the  data  which 
consumptive  users  and  well  operators 
pe  iodically  submit. 
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Comment  No.  2:  All  revenues  to 
operate  the  project  review  functions  of 
the  Commission  should  originate 
through  the  appropriations  process  thus 
imposing  accountability  on  the 
Commission  for  the  use  of  these  funds. 
Fees  are  just  an  attempt  to  circumvent 
that  process  and  impose  a  tax. 

Response:  The  proposed  fees  are 
projected  to  provide  less  than  30%  of  the 
cost  to  operate  the  project  review 
ftinctions  of  the  Commission.  Thus,  most 
of  the  funds  will  originate  with  the 
appropriations  process.  The 
Commission's  financial  records  are 
pudited  annually  and  the  Commission  is 
held  accountable  for  all  monies  it 
acquires  and  utilizes,  regardless  of  its 
source. 

We  would  note  further  that  it  is  not 
unconunon  for  governmental  units  who 
rely  on  appropriated  funds  to  impose 
fees.  Such  fees  are  charged  by  the  U.S. 
Corps  of  Engineers,  the  Pa.  Dept.  of 
Environmental  Resources,  the  New  York 
State  Dept.  of  Environmental 
Conservation  and  the  Delaware  River 
Basin  Commission.  Local  units  of 
government  such  as  county  row  offices 
and  municipalities  charge  fees  for  such 
services  as  recording  papers,  filing  law 
suits,  and  applying  for  zoning  or 
building  permits.  These  fees  are  not 
taxes  in  that  they  are  not  directed  to  the 
general  populace,  but  to  the  users  of  the 
services  provided. 

Comment  No.  3:  Both  alternatives 
presented  by  the  Commission  are  not 
directly  related  to  the  Commission's 
costs  of  conducUng  reviews.  The  fiscal 
jusUfication  for  these  fees  has  not  been 
made  clear. 

Response:  If  the  Commission  based  its 
project  review  application  fees  on  the 
actual  cost  of  conducting  reviews,  the 
fees  would  have  to  be  much  higher.  The 
cost  of  conducting  reviews  has  now 
risen  above  the  $200,000  per  year  level 
as  more  and  more  projects  of  qreater 
complexity  have  been  submitted  to  the 
Commission.  The  fee  schedule 
alternatives  are  designed  to  recover  less 
than  30  of  the  actual  review  costs. 

Comment  No.  4:  The  Commission 
should  exempt  local  units  of  government 
from  any  and  all  fees. 

Response:  About  70%  of  the 
applicants  for  ground-water 
withdrawals  are  municipalities  or  their 
related  authorities.  Exempting  these 
municipahties,  which  generate  the 
preponderance  of  review  costs,  will 
severely  limit  the  effectiveness  of  the 
fee  schedule  in  defraying  a  portion  of 
the  project  review  costs.  In  addition,  all 
apphcants.  including  municipalities,  will 
receive  a  dollar  for  dollar  credit  for  any 
fees  they  pay  to  any  signatory  party  for 
the  same  scope  of  review  on  the  same 


project.  Also,  where  the  Commission 
exercises  an  oversight  review  of  surface 
water  allocations  to  public  water 
suppliers,  no  project  review  fees  will  b*> 
assessed. 

Comment  No.  5:  The  proposed 
monitoring  and  compliance  fees 
pertaining  to  consumptive  users  are 
arbitrary  because  there  is  no  difference 
in  the  amount  of  effort  it  takes  to 
monitor  small  or  large  users. 

Response:  In  setting  monitoring  fees, 
the  Commission  does  not  believe  it  is 
arbitrary  to  give  some  consideration  to 
the  applicant's  impact  on  the  system  as 
a  factor  in  setting  fees.  Larger  users 
usually  involve  more  complex  systems 
and  have  a  greater  potential  to  impact  a 
larger  position  of  the  basin's  water 
resources.  Review  and  often  monitoring 
becomes  more  complex  and  involved 
and  thus  more  costly. 

Comment  No.  8:  The  fee  schedule 
imposes  regulations  where  there  were 
none  before. 

Response:  This  is  a  misconception. 
"Regulations  and  Procedures  for  Review 
of  Projects"  has  been  in  effect  for  quite 
some  time  covering  such  projects  as 
consumptive  uses  and  ground  water 
withdrawals.  There  have  been  no  fees 
charged  for  such  reviews  up  to  this  time. 

Re-Proposed  Project  Review  Filing  Fee 

1.  A  non-refundable  project  review  fee 
shall  be  paid  to  the  Commission, 
according  to  the  schedule  herein,  for 
projects  described  in  paragraph  2 
hereof.  Agencies,  authorities,  or 
commissions  of  the  signatories  to  the 
Compact  shall  be  exempt  from  such 
project  review  fee;  however,  political 
subdivisions  of  the  signatory  states  shall 
be  subject  to  said  fee. 

2.  A  project  review  fee  under  this 
resolution  shall  be  required  for  the 
following  categories  of  projects  which 
require  review  and  approval  by  the 
Commission  under  section  3.10(2)  of  the 
Compact  and  Commission  Regulation 
803.3  and  803.4  (18  CFR  803.3  &  803.4): 

a.  Diversions  of  water  into  or  out  of 
the  Susquehanna  River  Basin. 

b.  Surface  water  withdrawals  for 
which  the  Conunission  has  primary 
review  authority  as  may  be  applicable 
within  the  signatory  states;  provided, 
however,  that  the  Commission  shall 
exercise  as  it  deems  necessary  overview 
of  proposed  surface  withdrawals  and 
subsequent  allocations  of  water  and 
shall  exempt  such  overview  action  from 
its  project  review  fees. 

c.  Hydroelectric  projects. 

d.  Stream  encroachments  including 
local  flood  protection  projects  and 
impoundments  having  potential  to  cause 
interstate  effects,  or  such  other  projects 


as  the  Commission  may  deterr 
necessary. 

e.  Consumptive  uses  as  defii 
regulated  by  Commission  Reg\ 
803.61  (18  CFR  S  803.61). 

f.  Ground-water  withdrawal 
defmed  and  regulated  by  Com 
RegulaHon  803.62  (18  CFR  $  8G 

3.  Fee  Schedule 

a.  All  projects  involving  con 
use  of  water  will  be  charged  a 
application  fee  based  on  their 
consumptive  use  in  accordanc 
following  schedule: 

(i)  Projects  consuming  watei 
of  a  consecutive  thirty  day  av( 
20.000  gpd  for  not  more  than  a 
90  consecutive  day  period  eac 
year— $250.00;  and 

(ii)  All  other  projects  as  foil 

20.000  gallons  per  day  (gpd>-100, 

gpd - " 

100.001  gpd-WO.OOO  gpd 

500.001   gpd-1   million  gallons 

day  (mgd) _~...^. 

Over  1  mgd... ».. 


b.  All  hydropower  projects 
charged  an  application  fee  ba: 
name  plate  generation  capacil 
follows:      I 

Less  than  1  megawatt . ......> 

1-10  megawatts ~ ~. 

Greater  than  10  megawatts 


These  fees  will  be  charged  I 
of  applications  for  FERC  exen 
short  form,  or  regular  license, 
hydro  project  requires  Commi 
review  and  approval  as  per  pi 
above.  No  fee  will  be  charged 
of  applications  for  a  prelimint 
c  Stream  encroachments — i 
d.  All  other  project  review  I 
based  on  the  quantities  of  wa 
requested  in  the  application  a 


Up  to  250,000  gpd 

250,001  to  50a000  gpd . 
500,001  gpd  to  1  mgd ... 
Over  1  mgd  - -. 


e.  If  any  project  involves  m 
one  of  the  above  elements,  th 
the  applicable  fees  shall  appl; 

4.  The  applicable  fee  shall  I 
submitted  upon  billing  by  the 
Commission.  Modification  of 
previously  approved  by  the  C 
shall  require  submission  of  a 
as  provided  herein  unless  the 
Commission  finds  that  the  sal 
modification  requires  no  sign: 
review  by  staff. 

5.  Except  as  otherwise  pro\ 
contract,  the  sponsors  of  proj 
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project.  Also,  where  the  Commission 
exercises  an  oversight  review  of  surface 
water  allocations  to  public  water 
suppliers,  no  project  review  fees  will  bp 
assessed. 

Comment  No.  5:  The  proposed 
monitoring  and  compliance  fees 
pertaining  to  consumptive  users  are 
arbitrary  because  there  is  no  difference 
in  the  amount  of  effort  it  takes  to 
monitor  small  or  large  users. 

Response:  In  setting  monitoring  fees, 
the  Commission  does  not  believe  it  is 
arbitrary  to  give  some  consideration  to 
the  applicant's  impact  on  the  system  as 
a  factor  in  setting  fees.  Larger  users 
usually  involve  more  complex  systems 
and  have  a  greater  potential  to  impact  a 
larger  position  of  the  basin's  water 
resources.  Review  and  often  monitoring 
becomes  more  complex  and  involved 
and  thus  more  costly. 

Comment  No.  8:  The  fee  schedule 
imposes  regulations  where  there  were 
none  before. 

Response:  This  is  a  misconception. 
"Regulations  and  Procedures  for  Review 
of  Projects"  has  been  in  effect  for  quite 
some  time  covering  such  projects  as 
consumptive  uses  and  ground  water 
withdrawals.  There  have  been  no  fees 
charged  for  such  reviews  up  to  this  time. 

Re-Proposed  Project  Review  Filing  Fee 

1.  A  non-refundable  project  review  fee 
shall  be  paid  to  the  Commission, 
according  to  the  schedule  herein,  for 
projects  described  in  paragraph  2 
hereof.  Agencies,  authorities,  or 
commissions  of  the  signatories  to  the 
Compact  shall  be  exempt  from  such 
project  review  fee;  however,  political 
subdivisions  of  the  signatory  states  shall 
be  subject  to  said  fee. 

2.  A  project  review  fee  under  this 
resolution  shall  be  required  for  the 
following  categories  of  projects  which 
require  review  and  approval  by  the 
Commission  under  section  3.10(2)  of  the 
Compact  and  Commission  Regulation 
803.3  and  803.4  (18  CFR  803.3  &  803.4): 

a.  Diversions  of  water  into  or  out  of 
the  Susquehanna  River  Basin. 

b.  Surface  water  withdrawals  for 
which  the  Commission  has  primary 
review  authority  as  may  be  applicable 
within  the  signatory  states;  provided, 
however,  that  the  Commission  shall 
exercise  as  it  deems  necessary  overview 
of  proposed  surface  withdrawals  and 
subsequent  allocations  of  water  and 
shall  exempt  such  overview  action  from 
its  project  review  fees. 

c.  Hydroelectric  projects. 

d.  Stream  encroachments  including 
local  flood  protection  projects  and 
impoundments  having  potential  to  cause 
interstate  effects,  or  such  other  projects 


as  the  Commission  may  determine 
necessary. 

e.  Consumptive  uses  as  deHned  and 
regulated  by  Commission  Regulation 
803.61  (18  CFR  S  803.61). 

f.  Ground-water  withdrawals  as 
defmed  and  regulated  by  Commission 
Regulation  803.62  (18  CFR  S  803.62). 

3.  Fee  Schedule 

a.  All  projects  involving  consumptive 
use  of  water  will  be  charged  an 
application  fee  based  on  their  requested 
consumptive  use  in  accordance  with  the 
following  schedule: 

(i)  Projects  consuming  water  in  excess 
of  a  consecutive  thirty  day  average  of 
20,000  gpd  for  not  more  than  any  single 
90  consecutive  day  period  each  calendar 
year— $250.00;  and 

(ii)  All  other  projects  as  follows: 

20,000  gallons  per  day  (gpdHOO.OOO 

gpd _~ $750 

100,001  gpd-«00.000  gpd 3,000 

500.001   gpd-1   million   gallons   per 

day  (mgd)..- 6.000 

Over  1  mgd. 12,000 


b.  All  hydropower  projects  will  be 
charged  an  application  fee  based  on 
name  plate  generation  capacity  as 
follows: 

Less  than  1  megawatt  ...„......~.........~.....      $250 

1-10  megawatts — . —     1.500 

Greater  than  10  megawatts 7.500 


These  fees  will  be  charged  for  review 
of  applications  for  FERC  exemption, 
short  form,  or  regular  license,  if  the 
hydro  project  requires  Commission 
review  and  approval  as  per  paragraph  2 
above.  No  fee  will  be  charged  for  review 
of  applications  for  a  preliminary  permit. 

c  Stream  encroachments — $2,500. 

d.  All  other  project  review  fees  will  be 
based  on  the  quantities  of  water 
requested  in  the  application  as  follows: 


Up  to  250.000  gpd 

250,001  to  500,000  gpd  ... 

500,001  gpd  to  1  mgd 

Over  1  mgd  ~« „........, 


$1,000 
2.000 
3,000 
4,000 


e.  If  any  project  involves  more  than 
one  of  the  above  elements,  the  highest  of 
the  applicable  fees  shall  apply. 

4.  The  applicable  fee  shall  be 
submitted  upon  billing  by  the 
Commission,  Modiflcation  of  projects 
previously  approved  by  the  Commission 
shall  require  submission  of  a  review  fee 
as  provided  herein  unless  the 
Commission  finds  that  the  said 
modification  requires  no  significant 
review  by  staff. 

5.  Except  as  otherwise  provided  by 
contract,  the  sponsors  of  projects 


previously  approved  by  the  Commission 
shall  be  required  to  pay  an  armual 
compliance  monitoring  fee  as  follows: 

a.  All  consumptive  use  projects  will 
be  charged  as  follows: 

(i)  Projects  consuming  water  In  excess 
of  a  consecutive  thirty  day  average  of 
20.000  gpd  for  not  more  than  any  single 
90  consecutive  day  period  each  calendar 
year  will  be  exempted:  and 

(ii)  All  other  projects  as  follows: 


20,000  gpd— 100.000  gpd 

100,001  gpd— 1  mgd 

Over  1  mgd 


$100 
SCO 

1.500 


b.  All  ground-water  withdrawal 
projects  will  be  charged  $100. 

c.  Projects  having  special  monitoring 
requirements  may  be  assessed  annual 
fees  as  determined  by  Commission 
review. 

d.  Projects  that  have  consumptive  use 
from  ground-water  sources  will  be 
charged  a  fee  from  each  category  of  a 
and  b  above. 

6.  In  assessing  the  application  fees, 
the  Commission  shall  give  a  dollar  for 
dollar  credit  to  the  project  sponsor  for 
any  application  fees  paid  to  any 
signatory  agency  for  the  same  scope  of 
review  on  the  same  project. 

7.  Whenever,  under  the  guidelines  and 
requirements  of  Commission  Regulation 
18  CFR  part  603,  subpart  C.  SS  803.40- 
803.51,  the  Commission  holds  a  public 
hearing  or  an  adjudicatory  hearing  on  a 
project,  the  project  sponsor  shall  be 
required  to  pay  the  reasonable  costs  of 
holding  and  making  a  record  of  said 
hearing. 

8.  Revenues  received  pursuant  to  this 
resolution  shall  be  deposited  in  the 
Commission's  general  fund  and  be 
appropriated  for  use  in  support  of  the 
Commission's  Annual  Expense  Budget. 

Authority:  Susquehanna  River  Basin 
Compact  84  Stat  1509  et  aeq. 

Dated:  )uly  IB.  1991. 
Robert  |.  Bialo, 
Executive  Director. 
[FR  Doc.  91-17734  Filed  7-25-91;  8:45  am] 

WLUNQ  COM  T04O-0V4I 


DEPARTMENT  OF  TRANSPORTATION 

Offic*  Of  th«  Secretary 

[Order  91-7-24] 

RtneM  Determlnatton  of  Rocky 
Mountain  Helicoptert,  Inc.;  D/B/A 
Rocky  Mountain  Aviation  D/B/A 
Advantage  Alrtina* 

AOBtcv:  Department  of  Transportation. 


action:  Notice  of  commuter  air  carrier 
fitness  determination,  order  to  show 
cause, 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Rocky  Mountain  Helicopters,  Inc.  d/b/a 
Rocky  Mountain  Aviation  d/b/a 
Advantage  Airlines  is  fit,  willing,  and 
able  to  provide  commuter  air  service 
under  section  419(e)  (1)  of  the  Federal 
Aviation  Act. 

RESPONSCS:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  room  6401,  Department  of 
Transportation,  400  Seventh  Street.  SW., 
Washington,  DC  20590,  and  serve  them 
on  all  persons  listed  in  Attachment  A  to 
the  order.  Responses  shall  be  filed  no 
later  than  August  6, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Janet  A.  Davis.  Air  Carrier  Fitness 
Division,  Department  of  Transportation. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590,  (202)  386-^721. 

Dated:  July  22, 1991 
Patiidk  V.  Murphy,  )r„ 
Deputy  Assistant  Secretary  for  Policy  and 
International  Affairt. 
[FR  Doc.  91-17722  FUed  7-25-91;  8:45  amj 

■ILUNQ  COOC  MIO-n-M 


(Orttor  91-7-25] 

Rtnaas  Determination  of  Safe  Atr 
International.  Inc.  d/b/a  Island 
Express. 

aoincy:  Department  of  Transportation. 
ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination;  order  to  show 
cause.       

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Safe  Air  International  Inc  d/b/a  Island 
Express  is  fit,  willing,  and  able  to 
provide  commuter  air  service  under 
section  419(e)  of  the  Federal  Aviation 
Act. 

responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56.  room  6401.  Department  of 
Transportation,  400  Seventh  Street,  SW.. 
Washington,  DC  20590,  and  serve  them 
on  all  persons  listed  in  Attachment  A  to 
the  order.  Responses  shall  be  filed  no 
later  than  August  6, 1991. 

POm  FURTHER  INFORMATION  CONTACT 
Mrs.  Barbara  P.  Dunnigan.  Air  Carrier 
Fitness  Division.  Department  of 
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Transportation.  400  Seventh  Street,  SW, 
Washington.  DC  20590,  (202)  36&-2342. 

Dated:  July  22. 1991. 
Patrick  V.  Muiphy,  Jr., 

Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 

(FR  Doc.  91-17723  Piled  7-2S-«l;  MS  am} 
BtUlNQ  coot  4t1».«>^ 


AdvfBory  ConuniMion  on  Conferences 
in  Ocean  Shipping;  Notice  of  Open 
Meeting 

agency:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 
actjon:  Notice  of  open  meeting  of  the 
Advisory  Commission  on  Conferences  in 
Ocean  Shipping. 

summary:  The  Commission  will  be 
holding  its  fourth  field  hearing  in 
Portland.  OR  on  August  9, 1991;  the 
hearing  will  be  open  to  the  pubUc  In  the 
morning,  the  Commission  plans  to  focus 
on  issues  related  to  anUtrust  immunity 
for  conferences  and  other  participants  in 
the  ocean  shipping  industry.  In  the 
afternoon,  the  Commission  plans  to  hear 
testimony  on  all  issues  relating  to  the 
Shipping  Act  of  1984  and  conferences  in 
the  ocean  shipping  industry. 
DATES:  Public  hearing:  Friday,  August  9, 
1991.  8:30  a.m.  to  5  p.m.  Pdt.  Deadline  for 
requests  to  speak  at  the  pubhc  hearing: 
Friday.  August  2, 1991. 
ADDRESS:  The  address  for  the  public 
hearing  is  Worid  Trade  Center,  One 
Worid  Trade  Center  Portland.  Portland 
OR.  97204,  in  the  Mezzanine  Level, 
Rooms  1,  2,  and  3. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  L  Reitzes.  Economist,  or  Ruth 
Dicker,  Counsel,  Advisory  Commission 
on  Conferences  in  Ocean  Shipping. 
Department  of  Transportation,  400 
Seventh  Street,  SW'.,  room  5102. 
Washington.  DC  20590;  telephone  (2021 
366-9781 ;  FAX  (202)  366-7870. 
SUPPLEMEMTARY  INFORMATION:  The 
Commission  was  created  by  the 
Shipping  Act  of  1964  to  conduct  an 
independent  and  comprehensive  study 
of  conferences  in  ocean  shipping, 
particularly  whether  the  Nation  would 
be  best  served  by  prohibiting 
conferences,  or  by  closed  or  open 
conferences.  The  Commission  is  to 
provide  its  report,  including 
recommendaUons.  to  the  President  and 
the  Congress  by  April  10, 1992.  The 
Commission  began  formal  operaUons  on 
April  10. 1991,  at  a  day-long  open 
meeting  in  Washington.  DC,  at  which 
the  Commission  heard  reports  from 
Federal  agencies  on  the  impact  of  the 
1984  Act  and  discussed  issues  to  be 
studied  by  the  Commission. 


As  part  of  its  study,  the  Commission 
has  been  holding  a  series  of  public 
hearings  around  the  United  States.  It 
held  bearings  on  June  3. 1991  in  New 
Orleans,  LA;  June  21, 1991,  in  San 
Francisco,  CA;  and  July  12, 1991  in 
Charleston.  SC.  The  last  hearing  is 
schediiled  for  New  Ywk.  NY  (September 
13, 1991).  At  each  hearing,  a  part  of  the 
day  has  been  dedicated  to  issues 
generally  raised  by  the  1984  Act  and 
part  of  each  hearing  has  focused  on  a 
specific  predesignated  issue. 

The  Commission  will  be  holding  its 
fourth  field  hearing  on  August  9, 1991  in 
Portland,  OR.  at  The  World  Trade 
Center  Portland,  Portland,  OR  97204.  in 
Mezzanine  Level.  Rooms  1,  2,  and  3, 
Attendance  is  open  to  the  public  but 
limited  to  space  available.  The  morning 
session  will  be  devoted  to  testimony  on 
issues  related  to  antitrust  immunity  for 
conferences  and  other  participants  in 
the  ocean  shipping  industry.  The 
afternoon  session  will  be  open  to 
receive  testimony  on  any  aspect  of  the 
Shipping  Act  of  1984. 

Interested  members  of  the  pubhc  are 
invited  to  address  Lhe  Commission  at 
the  August  a  1991  hearing.  In  order  to  be 
assured  of  an  opportunity  to  do  so,  each 
person  vdshing  to  speak  should  contact 
James  Reitzes  or  Ruth  Dicker  at  the 
address  set  out  above  by  August  2. 1991. 
Each  such  person  is  also  requested  to 
provide  by  August  2, 1991  a  copy  of  the 
testimony  he/she  will  present  at  the 
Commission  hearing.  Persons  from 
similar  segments  of  the  international 
ocean  shipping  industry  (e.g.,  shippers, 
fi-eight  forwarders,  carriers)  may  be 
grouped  tato  panels  of  2-3  persons.  In 
this  situation,  each  person  will  be  given 
5  minutes  to  summarize  (give  key  points 
of)  his  testimony,  followed  by  a  15 
minute  question  and  answer  period. 
Persons  who  the  staff  believes  cannot 
effectively  be  placed  in  a  panel  will 
present  testimony  individually,  followed 
by  a  question  and  answer  period. 
Persons  appearing  before  the 
Commission  are  encouraged  to  support 
all  opinions  with  factual  information 
and  evidence.  To  the  extent  that  time 
permits  and  that  it  does  not  disrupt  the 
orderly  process  of  the  meeting  and  will 
not  be  unfair  to  any  person,  persons 
who  do  not  make  prior  wmtten  requests 
to  speak  will  be  given  opportunity  to  do 
so  as  part  of  the  afternoon  session. 

Persons  who  wish  to  provide  *vritten 
comments  for  the  Commission's 
consideration  may  do  so  at  any  time  by 
forwarding  them  to  the  address  set  out 
above. 


Issued  in  WMhington,  DC  on  July  24, 1991. 
FlorizeUfl  B.  User, 
Executive  Director. 
[FR  Doc  91-17944  Filed  7-28-»l:  8:45  am) 

nUJNO  CODE  4S10-U-M 


Office  of  Hearings 

[UA-ltMjr  8«Trtc«  CaM  Oodiat  47654) 

Assignment  of  Proceeding 

This  proceeding  has  been  assigned  to 
Chief  Administrative  Law  Judge  John  ]. 
Mathias.  All  future  pleadings  and  other 
communications  regarding  the 
proceeding  shall  be  served  on  him  at  the 
Office  of  Hearings,  M-50.  room  9228, 
Department  of  Transportation.  400 
Seventh  Street,  SW..  Washington.  DC 
20590.  Telephone:  (202)  366-2142. 
(dm  ).  Mathisa, 

Chief  Administrative  Low  fudge. 
(FR  Doc.  91-17855  Pled  7-25-91;  8:45  amj 
BILUNa  COOE  4910-U-N 


[U.S.-ltalsr  SMYlce  Caaa  Docket  476541 
Prehearing  Conference 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above 
entitled  matter  is  assigned  to  be  held  on 
Angnst  7, 1991,  at  10  a.m.  (local  time),  in 
room  5332,  Nassif  Building,  400  Seventh 
Street,  SW.,  Washington.  DC,  before 
Administrative  Law  Judge  John  J. 
Mathias.  Order  91-7-28.  instituting  this 
proceeding  was  issued  on  July  22, 1991, 
and  posted  on  that  same  date. 

In  order  to  facilitate  the  conduct  of  the 
conference,  all  parties  and  potential 
parties  are  directed  to  submit  one  copy 
to  each  entity  on  the  attached  service 
list  and  six  copies  to  the  Judge  of  (1) 
proposed  statement  of  the  issues;  (2) 
proposed  stipulations;  and  (3)  proposed 
changes  in  request  for  information  and 
evidence  set  forth  in  the  appendix  to 
Order  91-7-2a  Public  Counsel  will 
circulate  their  material  en  or  before  July 
28, 1991,  and  the  other  parties  and 
potential  parties  shall  do  so  on  or  before 
August  2, 1991.  The  submissions  of  other 
parties  and  potential  parties  shall  be 
limited  to  points  on  which  they  differ 
with  Public  Counsel  and  shall  follow  the 
numbering  and  lettering  used  by  Public 
Counsel  to  facilitate  cross-referencing. 

The  Instituting  Order  in  this 
proceeding  sets  a  deadline  for  the 
Recommended  Decision  in  this  mater  of 
December  6, 1991.  In  order  to  adhere  to 
this  deadline,  the  case  will  be  set  for 
hearing  on  October  1  through  4, 1991.  If 
additional  time  is  needed  for  the 
presentation  of  evidence,  we  will  have 


to  have  extended  hours  on  tl 
and,  possibly,  also  hold  heai 
October  5  and  6.  The  prescri 
deadline  will  also  require  an 
schedule  in  other  respects,  f 
I  expect  to  adhere  to  the  foil 
procedural  schedule; 

Direct  Exhibits  will  be  due:  i 

1991 
Rebuttals  will  be  due:  Septe 

1991 
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Issued  in  Washington,  DC  on  July  24, 1991. 
Florizelle  B.  Liser, 
Executne  Director. 
[FR  Doc  91-17944  Rled  7-29-91: 8:45  am| 

•niiNO  CODE  4S10-62-W 


Office  of  Hearings 

[USAtatf  Service  Csm  Dodiet  47684] 

Assignment  of  Proceeding 

This  proceeding  has  been  assigned  to 
Chief  Administrative  Law  Judge  John  J. 
Malhias.  All  future  pleadings  and  other 
communications  regarding  the 
proceeding  shall  be  served  on  him  at  the 
Office  of  Hearings,  M-50.  room  9228, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Telephone:  (202)  386-2142. 
]tkn  |.  Mathias, 

Chief  Administrative  Law  Judge. 
[FR  Doc.  91-17855  Filed  7-25-91;  8:45  am] 
BiujNe  cooc  4sio-«a-M 


[U.S.-ltaly  Service  Case  Doclwt  47664] 
Prehearing  Conference 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above 
entitled  matter  is  assigned  to  be  held  on 
Angnst  7, 1391,  at  10  a.m.  (local  time),  in 
room  5332,  Nassif  Building,  400  Seventh 
Street.  SW.,  Washington,  DC,  before 
Administrative  Law  Judge  John  J. 
Mathias.  Order  91-7-2a  instituting  this 
proceeding  was  issued  on  July  22, 1991. 
and  posted  on  that  same  date. 

In  order  to  facilitate  the  conduct  of  the 
conference,  all  parties  and  potential 
parties  are  directed  to  submit  one  copy 
to  each  entity  on  the  attached  service 
list  and  six  copies  to  the  Judge  of  (1) 
proposed  statement  of  the  issues;  (2) 
proposed  stipulations;  and  (3)  proposed 
changes  in  request  for  information  and 
evidence  set  forth  in  the  appendix  to 
Order  91-7-2a  Public  Counsel  will 
circulate  their  material  en  or  before  July 
28. 1991,  and  the  other  parties  and 
potential  parties  shall  do  so  on  or  before 
August  2, 1991.  The  submissions  of  other 
parties  and  potential  parties  shall  be 
limited  to  points  on  which  they  differ 
with  Public  Counsel  and  shall  follow  the 
numbering  and  lettering  used  by  Public 
Counsel  to  facilitate  cross-referencing. 

The  Instituting  Order  in  this 
proceeding  seU  a  deadline  for  the 
Recommended  Decision  in  this  mater  of 
December  6, 1991.  In  order  to  adhere  to 
this  deadline,  the  case  will  be  set  for 
hearing  on  October  1  through  4, 1991.  If 
additional  time  is  needed  for  the 
presentation  of  evidence,  we  will  have 


to  have  extended  hours  on  those  dates, 
and,  possibly,  also  hold  hearings  on 
October  5  and  6.  The  prescribed 
deadline  will  also  require  an  expedited 
schedule  in  other  respects.  Accordingly, 
I  expect  to  adhere  to  the  following 
procedural  schedule; 

Direct  Exhibits  vtrill  be  due:  August  28, 

1991 
Rebuttals  will  be  due:  September  24. 

1991 


Posthearing  briefs  will  be  due:  October 

25,1991» 
Recommended  Decision  on  or  before: 

December  8, 1991 

In  view  of  the  expedited  schedule  the 
parties  and  potential  parties  are  advised 
to  begin  the  preparation  of  their 
testimony  and  exhibits  immediately.  All 


■  Due  to  th«  tliort  deadline  provided,  there  wlU  t>e 
no  time  for  reply  brlett. 


parties  to  the  proceeding  will  be 
expected  to  cooperate  in  bringing  this 
matter  to  decision  within  the  prescribed 
deadline. 

So  Ordered. 
John  |.  Mathias. 

Chief  Administrative  Low  Judge. 
[FR  Doc.  91-17896  Piled  7-25-91: 8:49  am] 

•ILUNO  cooc  M10-M-M 


Sunshine  Act  I 


This  section  of  the  FEDERAL  l 
contains  notkses  of  meetings  pi 
under  the  "Giovemment  in  the 
Act"  (Pub.  L  94-409)  5  U.S.C. 


FARM  CREDIT  ADMINISTRA 

Farm  Credit  Adminittration  E 
Spedal  Meeting 

agency:  Farm  Credit  Adminii 

summary:  Notice  is  hereby  gi 
pursuant  to  the  Government  i: 
Sunshine  Act  (5  U.S.C.  552b(e 
special  meeting  of  the  Farm  C 
Administration  Board  (Board] 

DATE  AND  TIME:  The  special  n 
the  Board  was  held  at  the  offi 
Farm  Credit  Administration  ii 
Virginia,  on  July  25, 1991,  fror 
until  such  time  as  the  Board  c 
its  business. 

FOR  FURTHER  INFORMATION  CI 
Curtis  M.  Anderson,  Secretar 
Farm  Credit  Administration  I 
883-4003.  TDD  703  883-4444. 

ADDRESS:  Farm  Credit  Admir 
1501  Farm  Credit  Drive.  McL« 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATIOI 

meeting  of  the  Board  was  clo 
public  pursuant  to  exemptive 
of  the  Government  in  the  Sur 
The  matter  considered  at  the 
was:  1 1 

Closed  Session*      ^ 

S'ew  Business 

•  Government-Sponsored  Enti 
Aj^ency  Options 

Dated:  July  24. 1991. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Adminisi 

tFR  Doc.  91-17956  Filed  7-24-90; 

BIUJNO  COOe  670»-«1-M 


*  Session  dosed  to  the  publio-exi 
to  S  U.S.C.  I  5S2b(c)(9). 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Qovemment  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

agency:  Farm  Credit  Administration. 

summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of  the 
special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  was  held  at  the  offices  of  the 
Farm  Credit  Administration  in  McLean. 
Virginia,  on  July  25, 1991,  from  10:00  a.m. 
until  such  time  as  the  Board  concluded 
its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
883-4003.  TDD  703  883-4444. 

ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive.  McLean, 
Virginia  22102-5090. 

SUPPlfMENTARY  INFORMATION:  This 
meeting  of  the  Board  was  closed  to  the 
public  pursuant  to  exemptive  provisions 
of  the  Government  in  the  Sunshine  Act. 
The  matter  considered  at  the  meeting 
was:         1 1 

Closed  Session* 

A'ew  Business 

•  Government-Sponsored  Enterprises— 
Aj^ency  Options 

Dated:  July  24, 1991. 

CuHb  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 

[FR  Doc.  91-17956  Filed  7-24-90:  3:13  pm) 
aiLUNO  cooe  stos^i-m 


•  Session  dosed  to  the  public— exempt  pursuant 
to  5  U.S.C  I  552b(c)(9). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2.00  p.m.  on 
Tuesday,  July  30, 1991,  to  consider  the 
following  matters: 

Memorandum  and  resolution  re:  Final 
amendments  to  part  308  of  the  Corporation's 
rules  and  regulations,  entitled  "Rules  of 
Practice  and  Procedures,"  which  mike 
uniform  those  rules  concerning  formal 
enforcement  actions. 

Memorandum  and  resolution  re;  Proposed 
amendments  to  the  Corporation's  rules  and 
regulations  in  the  form  of  a  new  part  356. 
entitled  "Insider  Transactions — Conflicts  of 
Interest,"  which  would:  (1)  Provide  that 
business  dealings  (other  than  extensions  of 
credit)  between  an  insured  nonmember  bank 
and  its  directors,  executive  officers,  principal 
shareholders  and  related  interests  of  such 
persons  must  meet  an  arms-length  standard, 
(2)  require  that  covered  business  dealings  be 
approved  by  the  bank's  board  of  directors  in 
advance  if  the  dollar  value  of  the  business 
dealings  exceed  a  certain  aggregate  figure.  (3) 
require  bank  insiders  to  disclose  their 
conflicts  of  interest.  (4)  provide  for  certain 
recordkeeping  requirements,  (5)  require  the 
bank's  board  of  directors  to  adopt  written 
guidelines  governing  covered  business 
dealings,  and  (6)  prohibit  insured  nonmember 
banks  from  investing  in  real  estate  in  which 
any  of  the  bank's  directors,  executive 
officers,  principal  shareholders  or  related 
Interests  of  such  persons  has  an  equity 
interest. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street  N.W., 
Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  July  23. 1991. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
(FR  Doc.  91-17673  Filed  7-24-91;  8:48  am) 

■ILUNO  CODE  •714-01-M 


RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  will  meet  in  open 
session  following  the  FDIC  open  session 
that  begins  at  2:00  p.m.  on  Tuesday.  July 
30, 1991  to  consider  the  following 
matters: 

Summary  Agenda: 

•  Memorandum  re: 

Delegations  of  authority  relating  to  staffing. 

•  Memorandum  re: 

Delegations  of  authority  relating  to 
personnel. 

Discussion  Agenda: 

•  Memorandum  re: 

Proposed  rule  regarding  the  establishment 
of  minority  and  women  contracting 
program  to  ensure  inclusion,  to  the 
maximum  extent  possible,  of  firms 
owned  by  minorities  and  women  in  RTC 
contracting  activities. 

•  Memorandum  re: 

Proposed  revisions  to  indeitmification  of 
contractors. 

•  Memorandum  re: 

Mid-year  budget  review  and  staffing 
analysis. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  500— 17th  Street. 
NW.,  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  William  ).  Tricarico,  Assistant 
Executive  Secretary  of  the  Resolution 
Trust  Corporation,  at  (202)  416-7282. 

Dated:  July  23. 1991. 
Resolution  Trust  Corporation. 

William  |.  Tricarico, 

Assistant  Executive  Secretary- 

(FR  Doc.  91-17923  Filed  7-24-91;  12:10  pm] 

BILUNQ  COOE  671*-01-ll 


Corrections 


This  section  of  (he  FEDERAL  Rl 
contains  editorial  corrections  of  r 
published  Presidential,  Rule.  Prop 
Rule,  and  Notice  documents.  Th« 
corrections  are  prepared  by  the 
the  Federal  Register.  Agency  pre 
corrections  are  issued  as  signed 
documents  and  appear  in  the  ai: 
document  categories  elsewhere  ir 
issue. 


DEPARTMENT  OF  EOUCATIO» 

Office  of  Special  Education  an 
Rehabilitative  Services;  Intent 
Compromise  a  Claim,  MInneso 
Department  of  Education 

Correction 

In  notice  document  91-17069 
appearing  on  page  33026  in  the  i 
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Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  o<  previousiy 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
docunrfents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue.  I 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  intent  To 
Compromise  a  Claim,  Minnesota 
Department  of  Education 

Correction 

In  notice  document  91-17069 
appearing  on  page  33026  in  the  issue  of 


Thursday.  July  18, 1991,  make  the 
following  correction: 

In  the  second  column,  in  the  first  full 
paragraph,  in  the  third  line  from  the 
bottom  insert  the  following  before  the 
paren: 

"On  July  20, 1990,  the  MDE  filed  a 
timely  application  for  review  with  the 
O^ice  of  Administrative  Law  Judges. 
Subsequent  to  the  Tiling  of  its  appeal,  the 
MDE  submitted  additional 
documentation  to  OSERS  in  order  to 
rebut  the  findings.  On  May  13, 1991,  the 
Assistant  Secretary  filed  a  Notice  of 
Reduction  of  Claim  in  which  he 
determined  that  the  statewide  projection 
for  the  child  count  should  be  dropped 
and  the  cost  disallowance  should  be 
reduced  to  $2,318.27,  which  is  the  total 
pro  rata  share  of  EHA-B  funds  for  each 


of  the  remaining  seven  ineligible 
students.  The  MDE  has  agreed  to  repay 
this  amount  in  full. 

With  respect  to  the  time  distribution 
issue,  the  MDE  submitted  additional 
documentation  in  an  attempt  to  justify 
the  EHA-B  charges  for  the  eight 
employees  questioned  in  the  PDL  No 
question  exists  that  these  employees 
worked  substantially  on  activities  that 
could  be  reimbursed  by  EHA-B  funds. 
The  Federal  interest  involved  in  this 
case  is  that  of  ensuring  that  the  amount 
of  time  spent  by  each  employee  is 
proportionate  to  the  salary  costs 
charged  to  the  program.  (34  CFR  part  74, 
appendix  C  part  II,  section  B,  paragraph 
10.b." 

snxmo  CODE  isom>i-o 


Friday 

July  26,  1991 


Part  II 


m% 


Architectural  and 
Transportation 
Barriers  Compliance 
Board 

36  CFR  Part  1191 

Americans  With  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings  and 
Facilities;  Final  Guidelines 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1191 
(Docket  No.  90-2] 
BIN  3014-AA09 

Americans  Witti  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings 
and  Facilities 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Final  guidelines. 


summary:  The  Architectural  and 
Transportation  Barriers  Comphance 
Board  is  issuing  final  guidelines  to  assist 
the  Department  of  Justice  to  establish 
accessibility  standards  for  new 
construction  and  alterations  in  places  of 
public  accommodation  and  commercial 
facilities,  as  required  by  title  III  the 
Americans  with  Disabilities  Act  (ADA) 
of  1990.  The  guidelines  will  ensure  that 
newly  constructed  and  altered  portions 
of  buildings  and  facilities  covered  by 
title  III  of  the  ADA  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  in  terms  of  architecture 
and  design,  and  conununication.  The 
Department  of  Justice  has  proposed  to 
adopt  the  guidelines  as  the  accessibility 
standards  for  new  construction  and 
alterations  in  places  of  pubHc 
accommodation  and  commercial 
facilities  for  purposes  of  title  III  of  the 
ADA. 

EFFECTIVE  DATE:  July  26,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Raggio,  Office  of  the  General 
Counsel,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  llll-18th  Street,  ^fW.,  Suite  501, 
Washington,  DC  20036.  Telephone  (202) 
653-7834  (Voice/TDD).  This  is  not  a  toll- 
free  number.  This  document  is  available 
in  accessible  formats  (cassette  tape, 
braille,  large  print,  or  computer  disc) 
upon  request. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Background 

The  Americans  with  Disabilities  Act 
(ADA)  of  1990  extends  to  individuals 
with  disabilities  comprehensive  civil 
rights  protections  similar  to  those 
provided  to  persons  on  the  basis  of  race, 
sex,  national  origin,  and  religion  under 
the  Civil  Rights  Act  of  1964.  Title  III  of 
the  ADA.  which  becomes  effective  on 
January  26, 1992,  prohibits 
discrimination  on  the  basis  of  disabiHty 
in  places  of  public  accommodation  by 
any  person  who  owns,  leases  or  leases 
to,  or  operates  a  place  of  public 


accommodation.  As  discussed  below, 
title  III  estabhshes  accessibility 
requirements  for  new  construction  and 
alterations  in  places  of  public 
acconunodation  and  commercial 
facilities. 

"Public  accommodation"  is  defined  by 
section  301(7)  of  the  ADA  as  including 
the  following  twelve  categories  of 
private  entities  if  their  operations  affect 
commerce: 

(1)  An  inn,  hotel,  motel,  or  other  place  of 
lodging,  except  for  an  establishment  located 
within  a  building  that  contains  not  more  than 
five  rooms  for  rent  or  hire  and  that  is  actually 
occupied  by  the  proprietor  of  such 
estabUshment  as  the  residence  of  such 
proprietor 

(2)  A  restaurant,  bar,  or  other 
establishment  serving  food  or  drink; 

(3)  A  motion  picture  house,  theater,  concert 
hall,  stadium,  or  other  place  of  exhibition  or 
entertainment; 

(4)  An  auditorium,  convention  center, 
lecture  hall,  or  other  place  of  public 
gathering; 

(5)  A  bakery,  grocery  store,  clothing  store, 
hardware  store,  shopping  center,  or  other 
sales  or  rental  establishment; 

(6)  A  laundromat,  dry-cleaner,  bank,  barber 
shop,  beauty  shop,  travel  service,  shoe  repair 
service,  funeral  parlor,  gas  station,  office  of 
an  accountant  or  lawyer,  pharmacy, 
insurance  office,  professional  office  of  a 
health  care  provider,  hospital,  or  other 
service  establishment; 

(7)  A  terminal,  depot,  or  other  station  used 
for  specified  public  transportation; 

(8)  A  museum,  library,  gallery,  or  other 
place  of  pubhc  display  or  collection; 

(9)  A  park,  zoo,  amusement  park,  or  other 
place  of  recreation; 

(10)  A  nursery,  elementary,  secondary, 
undergraduate,  or  postgraduate  private 
school,  or  other  place  of  education; 

(11)  A  day  care  center,  senior  citizen 
center,  homeless  shelter,  food  bank,  adoption 
agency,  or  other  social  service  center 
establishment;  and 

(12)  A  gymnasium  health  spa,  bowling 
alley,  golf  course,  or  other  place  of  exercise 
or  recreation. 

The  legislative  history  states  that 
these  twelve  categories  "should  be 
construed  hberally  consistent  with  the 
intent  of  the  legislation  that  people  with 
disabilities  should  have  equal  access  to 
the  array  of  establishments  that  are 
available  to  others  who  do  not  currently 
have  disabilities."  H.  Rept.  101-485.  pt. 
2,  at  100. 

"Commercial  facilities"  are  defined  by 
section  301(1)  of  the  ADA  as  facilities 
that  are  intended  for  nonresidential  use 
and  whose  operations  will  affect 
commerce.  The  legislative  history  states 
that  the  term  is  to  be  interpreted  broadly 
to  cover  commercial  establishments  that 
are  not  included  within  the  specific 
definition  of  "public  accommodation" 
such  as  office  buildings,  factories,  and 


other  places  in  which  employment  will 
occur.  H.  Rept.  101-485.  pt.  2.  at  116-17. 

Section  303  of  the  ADA  establishes 
accessibility  requirements  for  new 
construction  and  alterations  in  places  of 
public  accommodation  and  commercial 
facilities.  With  respect  to  new 
construction,  section  303(a)l)  requires 
that  places  of  public  accommodation 
and  commercial  facilities  designed  or 
constructed  for  first  occupancy  after 
January  26, 1993,  must  be  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  except  where  an  entity 
can  demonstrate  that  it  is  structurally 
impracticable.  When  alterations  are 
made  that  affect  or  could  affect  usability 
of  or  access  to  a  place  of  public 
accommodation  or  commercial  facility, 
section  303(a)(2)  requires  that  the 
alterations  be  made  in  such  a  manner 
that,  to  the  maximum  extent  feasible, 
the  altered  portions  of  the  facility  are 
readily  accessible  to  and  usable  by 
individuals  with  disabilities.  In  addition, 
where  alterations  affect  or  could  affect 
usability  of  or  access  to  an  area  of  the 
facility  containing  a  primary  function, 
section  303(a)(2)  requires  that  the 
alterations  be  made  in  such  a  manner 
that,  to  the  maximum  extent  feasible, 
the  path  of  travel  to  the  altered  area, 
and  the  restrooms,  telephones,  and 
drinking  fountains  serving  the  altered 
area  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities 
unless  it  is  disproportionate  to  the 
overall  alterations  io  terms  of  cost  and 
scope,  as  determined  under  criteria 
established  by  the  Attorney  General. 

Section  303(b)  of  the  ADA  contains  an 
exception  which  specifies  that  the 
installation  of  an  elevator  is  not 
required  for  newly  constructed  or 
altered  facilities  that  are  less  than  three 
stories  or  have  less  than  3,000  square 
feet  per  story  unless  the  building  is  a 
shopping  center,  shopping  mall,  the 
professional  office  of  a  health  care 
provider,  or  another  type  of  facility 
determined  by  the  Attorney  General  to 
require  the  installation  of  an  elevator 
based  on  the  usage  of  the  facility. 

According  to  the  legislative  history, 
the  term  "readily  accessible  to  and 
usable  by"  is  intended  to  provide  "a 
high  degree  of  convenient  accessibility" 
and  "enable  people  with  disabilities 
(including  mobility,  sensory,  and 
cognitive  impairments)  to  get  to,  enter 
and  use  a  facility."  H.  Rept.  101-485,  pt. 
2.  at  117-18.  The  term  includes 
"accessibility  of  parking  areas, 
accessible  routes  to  and  from  the 
facility,  accessible  entrances,  usable 
bathrooms  and  water  foimtains. 
accessibility  of  public  and  common  use 
areas,  and  access  to  the  goods,  services. 


programs,  facilities,  accommc 
and  work  areas  available  at  t 
Id.  The  legislative  history  furl 
explains  that  when  identical : 
will  generally  serve  the  same 
only  a  reasonable  number  mi 
accessible  depending  on  such 
their  use,  location,  and  numbi 
however,  when  identical  feat 
generally  be  used  in  different 
each  one  must  be  accessible  i 
situations.  H.  Rept.  101-485.  p 
H.  Rept.  101-485.  pt.  3.  at  61.  ] 
example,  only  a  reasonable  n 
spaces  in  a  parking  lot  or  stal 
restroom  would  have  to  be  ac 
but  all  meeting  rooms  at  a  coi 
center  would  have  to  be  acce 
because  each  one  may  be  use 
different  purposes  at  any  give 
Under  section  504  of  the  AI 
Architectural  and  Transporta 
Barriers  Compliance  Board  is 
to  issue  guidelines  to  assist  tl 
Department  of  Justice  to  estal 
accessibility  standards  for  ne 
construction  and  alterations  i 
public  accommodation  and  cc 
facilities  covered  by  title  III.* 
504  requires  that  the  guidelini 
supplement  the  existing  Minii 
Guidelines  and  Requirements 
Accessible  Design  (MGRAD) 
"establish  additional  requirer 
consistent  with  this  Act,  to  er 
buildings  (and)  facilities  *  * 
accessible  in  terms  of  architei 
design  *  *  *  and  communical 
individuals  with  disabilities.' 

'  The  Board  it  an  Independent  Fede 
etiabiished  pursuant  to  section  502  of 
Rehabilitation  Act  of  1973  to  ensure  \i 
requirements  of  the  Architectural  Ban 
1968  are  met  and  to  propose  altemativ 
architectural,  transportation,  commun 
altitudinal  barriers  faced  by  individua 
disabilities.  The  Board  consists  of  12  r 
appointed  by  the  President  from  amor 
public,  at  least  six  of  whom  are  requir 
individuals  with  disabilities,  and  the  li 
Federal  agencies  or  their  designees  wl 
are  Executive  Level  IV  or  above.  The  I 
agencies  are:  The  Departments  of  Hea 
Human  Services.  Education,  Transpor 
Housing  and  Urban  Development,  Lab 
Defense,  Justice,  and  Veterans  Affairs 
Services  Administration;  and  United  S 
Service 

*  The  Board  developed  MGRAD  to  < 
General  Services  Administration,  Dep 
Defense.  Department  of  Housing  and  I 
Development,  and  United  States  Posts 
establish  accessibility  standards  for  t> 
owned,  leased,  or  financed  buildings  c 
Architectural  Barriers  Act  of  1968.  See 
1190.  The  standards  established  by  thi 
are  known  as  the  Uniform  Federal  Act 
Standards  (UFAS)  and  are  generally  o 
MGRAD. 
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other  places  in  which  employment  will 
occur.  H.  Rept.  101^185.  pt.  2,  at  116-17. 

Section  303  of  the  ADA  establishes 
accessibihty  requirements  for  new 
construction  and  alterations  in  places  of 
public  accommodation  and  commercial 
facilities.  With  respect  to  new 
construction,  section  303(a)l)  requires 
that  places  of  public  accommodation 
and  commercial  facihties  designed  or 
constructed  for  first  occupancy  after 
January  26. 1993,  must  be  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  except  where  an  entity 
can  demonstrate  that  it  is  structurally 
impracticable.  When  alterations  are 
made  that  affect  or  could  affect  usability 
of  or  access  to  a  place  of  public 
accommodation  or  commercial  facility, 
section  303(a)(2)  requires  that  the 
alterations  be  made  in  such  a  manner 
that,  to  the  maximum  extent  feasible. 
the  altered  portions  of  the  facility  are 
readily  accessible  to  and  usable  by 
individuals  with  disabihties.  In  addition, 
where  alterations  affect  or  could  affect 
usability  of  or  access  to  an  area  of  the 
facihty  containing  a  primary  function, 
section  303(a)(2)  requires  that  the 
alterations  be  made  in  such  a  manner 
that,  to  the  maximum  extent  feasible, 
the  path  of  travel  to  the  altered  area, 
and  the  restrooms,  telephones,  and 
drinking  fountains  serving  the  altered 
area  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities 
unless  it  is  disproportionate  to  the 
overall  alterations  ia  terms  of  cost  and 
scope,  as  determined  luider  criteria 
established  by  the  Attorney  General. 

Section  303(b)  of  the  ADA  contains  an 
exception  which  specifies  that  the 
installation  of  an  elevator  is  not 
required  for  newly  constructed  or 
altered  facilities  that  are  less  than  three 
stories  or  have  less  than  3.000  square 
feet  per  story  unless  the  building  is  a 
shopping  center,  shopping  mall,  the 
professional  office  of  a  health  care 
provider,  or  another  type  of  facility 
determined  by  the  Attorney  General  to 
require  the  installation  of  an  elevator 
based  on  the  usage  of  the  facility. 

According  to  the  legislative  history, 
the  term  "readily  accessible  to  and 
usable  by"  is  intended  to  provide  "a 
high  degree  of  convenient  accessibility" 
and  "enable  people  with  disabilities 
(including  mobility,  sensory,  and 
cognitive  impairments]  to  get  to,  enter 
and  use  a  facility."  H.  Rept.  101-485,  pt. 
2,  at  117-18.  The  term  includes 
"accessibility  of  parking  areas, 
accessible  routes  to  and  from  the 
facility,  accessible  entrances,  usable 
bathrooms  and  water  foimtains, 
accessibility  of  public  and  common  use 
areas,  and  access  to  the  goods,  services, 


programs,  facilities,  accommodations 
and  work  areas  available  at  the  facility.' 
Id.  The  legislative  history  further 
explains  that  when  identical  features 
will  generally  serve  the  same  function, 
only  a  reasonable  number  must  be 
accessible  depending  on  such  factors  as 
their  use,  location,  and  number 
however,  when  identical  features  will 
generally  be  used  in  different  ways, 
each  one  must  be  accessible  in  most 
situations.  H.  Rept.  101-485.  pt.  2,  at  118; 
H.  Rept.  101-485.  pt.  3.  at  61.  For 
example,  only  a  reasonable  number  of 
spaces  in  a  parking  lot  or  stalls  within  a 
restroom  would  have  to  be  accessible, 
but  all  meeting  rooms  at  a  conference 
center  would  have  to  be  accessible 
because  each  one  may  be  used  for 
different  purposes  at  any  given  time.  Id. 

Under  section  504  of  the  ADA.  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  is  required 
to  issue  guidelines  to  assist  the 
Department  of  Justice  to  establish 
accessibility  standards  for  new 
construction  and  alterations  in  places  of 
public  accommodation  and  commercial 
facilities  covered  by  title  III.'  Section 
504  requires  that  the  guidelines 
supplement  the  existing  Minimum 
Guidelines  and  Requirements  for 
Accessible  Design  (MGRAD)  and 
"establish  additional  requirements, 
consistent  with  this  Act.  to  ensure  that 
buildings  (and)  facilities  *  *  *  are 
accessible  in  terms  of  architecture  and 
design  *  *  *  and  communication,  to 
individuals  with  disabilities.'  Section 


■  The  Board  it  an  independent  Federal  agency 
established  pursuant  to  section  502  of  the 
Rehabilitation  Act  of  1973  to  ensure  that  the 
requirements  of  the  Architectural  Barriers  Act  of 
1968  are  met  and  to  propose  alternative  solutions  to 
architectural,  transportation,  communication,  and 
altitudinal  barriers  faced  by  individuals  with 
disabilities.  The  Board  consists  of  12  members 
appointed  by  the  President  from  among  the  general 
public,  at  least  six  of  whom  are  required  to  be 
individuals  with  disabilities,  and  the  heads  of  11 
Federal  agencies  or  their  designees  whose  positions 
are  Executive  Level  IV  or  above.  The  Federal 
agencies  are:  The  Departments  of  Health  and 
Human  Service*.  Education,  Transportation, 
Housing  and  Urban  Development.  Labor.  Interior, 
Defense,  Justice,  and  Veterans  Affairs;  General 
Services  Administration:  and  United  States  Postal 
Service 

*  The  Board  developed  MGRAD  to  assist  the 
General  Services  Administration.  Department  of 
Defense.  Department  of  Housing  and  Urban 
Development,  and  United  States  Postal  Service  to 
establish  accessibility  standards  for  those  federally 
owned,  leased,  or  financed  buildings  covered  by  the 
Architectural  Barrier*  Act  of  1968.  See  36  CFR  part 
1190.  The  standards  established  by  those  agencies 
are  known  as  the  Uniform  Federal  Accessibility 
Standard*  (UFAS)  and  are  generally  con*i*tent  with 
MGRAD. 


504  also  requires  that  the  guidelines 
include  provisions  for  alterations  to 
qualified  historic  properties. 

The  Department  of  Justice  is 
responsible  for  issuing  final  regulations 
to  implement  the  provisions  of  title  III  of 
the  ADA  except  for  transportation 
vehicles.  Section  306(c)  of  the  ADA 
requires  that  the  Department  of  Justice's 
final  regulations  include  accessibility 
standards  for  new  construction  and 
alterations  of  buildings  and  facilities 
covered  by  title  III  of  the  ADA  that  are 
consistent  with  the  Board's  guidelines. 
On  February  22. 1991.  the  Department  of 
Justice  proposed  to  adopt  the  Board's 
proposed  guidelines  with  any  changes 
made  by  the  Board  as  the  accessibility 
standards  for  purposes  of  title  III  of  the 
ADA.  See  Department  of  Justice's 
proposed  regulations,  28  CFR  34.406(a) 
and  Appendix  A  to  part  36 — Standards 
for  Accessible  Design  at  56  m  7478, 
7492,  7494  (February  22, 1991), 

Proposed  Guidelines 

On  January  22, 1991,  the  Board 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  which  contained  the  proposed 
Americans  With  Disabilities  Act  (ADA) 
Accessibility  Guidelines  For  Buildings 
and  Facilities  (56  FR  2296).  The 
proposed  guidelines  were  modeled  on 
the  Uniform  Federal  Accessibility 
Standards  (UFAS)  which  are  generally 
consistent  with  MGRAD  and  use  the 
same  format  and  numbering  system  as 
the  American  National  Standard 
Specifications  for  Making  Buildings  and 
Facilities  Accessible  to  and  Usable  by 
Physically  Handicapped  People  (ANSI 
All7.1-1980).s  Where  the  ADA 
estabishes  requirements  that  differ  from 
MGRAD  or  UFAS.  the  ADA 
requirements  were  followed. 

The  proposed  guidelines  contained: 

•  General  provisions  (sections  1 
through  3)  which  include  the  purpose 
section,  general  information  about  the 
guidelines,  miscellaneous  instructions, 
and  definitions. 

•  Scoping  provisions  (sections  4.1.1 
through  4.1.7)  which  include  the 
application  section  and  scoping 
requirements  for  new  construction  of 
sites  and  exteriot-  facilities,  new 
construction  of  buildings  and  facihties, 
additions,  alterations,  and  alterations  to 
qualified  historic  properties. 


■  The  ANSI  A117.1  etandard  wai  revi*ed  in  1986 
after  UFAS  wai  adopted.  The  1960  and  1986 
veraions  of  the  ANSI  A117.1  standard  are  very 
similar  and  both  are  currently  in  use.  As  di*cu**ed 
under  the  general  issues,  the  ANSI  A117.1  standard 
is  in  the  process  of  being  revised  again  and  the 
Board  intends  to  coordinate  its  work  with  the  ANSI 
A117  Committee. 


•  Technical  specifications  (sections 
4.2  through  4.34)  which  reprint  the  test 
and  illustrations  of  the  ANSI  A117.1- 
1980  standard  with  differences  in  the 
text  noted  by  italics. 

•  Special  application  sections 
(sections  5  through  10]  which  include 
additional  requirements  for  restaurants 
and  cafeterias,  medical  care  facilities, 
business  and  mercantile  facilities, 
libraries,  transient  lodging,  and 
transportation  facilities.* 

•  An  appendix  which  contains 
additional  information  to  aid  in 
understanding  the  guidelines,  and 
designing  buildings  and  facilities  for 
greater  accessibility. 

The  NPRM  also  asked  questions  and 
sought  information  on  a  number  of 
specific  issues  related  to  the  proposed 
guidelines. 

Public  Hearings  and  Comments 

The  Board  held  14  public  hearings 
around  the  country  on  the  proposed 
guidelines  between  February  11, 1991 
and  March  7, 1991.  A  total  of  450  people 
presented  testimony  on  the  proposed 
guidelines  at  the  hearings.  In  addition. 
1.585  written  comments  were  submitted 
to  the  Board  by  the  end  of  the  comment 
period  on  March  25, 1991.  Another  280 
comments  were  received  between 
March  26, 1991  and  April  3, 1991. 
Although  those  comments  were  not 
timely,  they  were  analyzed  along  with 
the  comments  received  by  March  25, 
1991.  The  Board  did  not  find  it  practical 
to  consider  comments  received  after 
April  3, 1991.  In  all.  the  Board  received 
over  12,000  pages  of  comments  and 
testimony  on  the  proposed  guidehnes. 

The  Board  received  comments  and 
testimony  from  a  broad  range  of 
interested  individuals  and  groups.  Ten 
categories  were  identified  and 
approximately  the  following  numbers 
submitted  timely  comments  or  testimony 
for  each  category: 


*  The  NPRM  reserved  section  10  for 
transportation  facilities.  The  Board  i**ued  a 
supplemental  notice  of  proposed  rulemaking 
(SNPRM)  in  the  Federal  RegUtw  on  March  20. 19S0 
which  proposed  additional  requirements  for 
transportation  facilities  that  would  make  the 
guidelines  also  applicable  to  transportation 
facilities  constructed  or  altered  by  public  entitle* 
covered  by  title  II  of  the  ADA  (56  FR  11874)  The 
Department  of  Transportation  has  also  proposed  to 
adopt  the  Board's  guidelines  as  the  accessibility 
standards  for  transportation  facilities  for  purposes 
of  title  II  of  the  ADA.  See  Department  of 
Transportation's  proposed  regulations.  46  CFR 
37.13(b)  and  Appendix  B  tn  Part  37— Standard*  for 
Accessible  TransportaUon  Facilities  at  S6  FR  13861. 
13881.  and  13907  (April  4.  ISm). 
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1270  Individuals  who  identified  themselves 
as  having  a  disability  or  who  voiced 
a  "consumer"  perspective,  and  orga- 
nizations representing  these  per- 
sons. For  purposes  of  convenience, 
this  category  is  referred  to  as  "indi- 
viduals with  disabilities  and  their 
organizations"  in  the  section-by-sec- 
tion analysis. 
100  Government  agencies  involved  with 
disability  issues. 

60  Building  code  officials  and  State  agen- 
cies responsible  for  accessibility. 

80    Architects,   designers,   engineers,   and 
organizations     representing     these 
persons. 
320    Businesses    and    organizations   repre- 
senting businesses. 

60    Manufacturers. 

20    Transit  agencies. 

50  Building  owners  and  managers,  and 
organizations  representing  these 
persons. 

50    Other  government  agencies. 

20  Other  persons  or  organizations  not  in 
the  above  categories. 


The  comments  and  testimony  were 
sorted  by  section  and  analyzed.  For 
some  sections,  the  comments  were 
grouped  around  certain  issues  or 
questions  identified  in  the  NPRM.  For 
other  sections,  the  comments  were 
scattered.  A  large  number  of 
commenters,  especially  individuals  with 
disabilities  and  their  organizations, 
expressed  support  for  the  guidelines,  as 
proposed.  Some  commenters  requested 
that  sections  be  clarified  or  made 
recommendations  for  changes,  including 
deletion  of  sections.  Further,  it  was 
evident  from  some  comments  that  a  few 
of  the  proposed  provisions  in  the  NPRM 
were  unclear  and  needed  to  be  revised. 
With  respect  to  those  commenters  who 
recommended  changes,  a  few  submitted 
data  or  studies  in  support  of  their 
recommendations;  however,  most 
recommendations  were  based  on 
individual  opinions  or  preferences. 
Where  data  or  studies  were  not 
submitted  in  support  of  a  recommended 
change,  the  Board  was  incHned  to  retain 
the  provisions  taken  from  the  MGRAD. 
UFAS.  and  the  ANSI  A117.1  standard, 
especially  with  respect  to  the  technical 
specifications  in  4.2  through  4.34,  unless 
more  than  a  few  commenters  or  an 
organization  representing  the  interests 
of  a  large  group  believed  that  the 
provision  was  inadequate  or  otherwise 
in  need  of  change.  The  Board  considered 
each  of  those  recommended  changes  on 
its  merits.  In  some  sections,  commenters 
pointed  out  a  need  for  new  or  additional 
requirements  but  further  research  or 
study  is  necessary  for  the  Board  to 
develop  guidelines  in  the  area.  Some 
commenters  asked  questions  regarding 


application  of  the  guidelines  to  specific 
situations. 

Due  to  the  large  number  of  comments 
received  and  the  deadline  for  issuing  the 
final  guidelines,  it  is  not  possible  for  the 
Board  to  respond  to  each  comment  in 
this  preamble.  The  Board  has  made 
every  effort  within  the  time  available  to 
respond  to  significant  comments  in  the 
section-by-section  analysis.  As 
discussed  under  specific  sections,  the 
Board  has  reserved  action  in  some  areas 
pending  further  study  or  research.  The 
Board  has  an  on-going  research  and 
technical  assistance  program  and  plans 
to  periodically  review  and  up-date  the 
guidelines  to  ensure  that  they  remain 
consistent  with  technological 
developments  and  changes  in  model 
codes  and  national  standards,  and  meet 
the  needs  of  individuals  with 
disabilities. 

General  Issues 

Coordination  of  Board  and  ANSI 
Processes 

Many  commenters  generally 
supported  using  the  ANSI  A117.1— 1980 
standard  as  the  basis  for  the  technical 
specifications  of  the  guidelines  since 
that  standard  or  its  1986  update  is 
incorporated  or  reference  in  many  State 
and  local  building  codes  and  is 
generally  accepted  and  imderstood  by 
the  building  industry.  The  Council  of 
American  Building  Officials  (CABO). 
National  Conference  of  States  on 
Building  Codes  and  Standards 
(NCSBCS).  American  Institute  of 
Architects  (AIA),  and  other  commenters 
recommended  that  the  Board  coordinate 
any  substantive  changes  to  the  ANSI 
A117.1  standard  with  the  ANSI  A117 
Committee  in  order  to  maintain  a 
consistent  and  uniform  set  of 
accessibility  standards  which  can  be 
efficiently  and  effectively  implemented 
at  the  State  and  local  level  through 
established  building  regulatory 
processes.' 

The  Board  is  a  member  of  the  ANSI 
A117  Committee  and  is  committed  to 
working  cooperatively  with  the 
Committee.  The  ANSI  A117  Committee 
solicited  proposals  for  changes  to  the 


•  The  ANSI  AH7  Committee  is  responsible  for 
periodically  reviewing  and  up-dating  the  ANSI 
A117.1  standard.  The  Committee  consists  of  42 
organizations  representing  individuals  %vitfa 
disabilities,  architects  and  designers,  building 
o%vners  and  managers,  building  product 
manufacturers,  model  code  groups,  building  code 
ofTicials.  and  government  agencies.  The  Committee 
operates  under  due  process  and  consensus 
procedures  established  by  the  American  National 
Standards  Institute.  See  American  National 
Standards  Institute.  Procedures  for  the  Development 
and  Coordination  of  American  National  Standards, 
approved  by  ANSI  Board  of  Directors  September  9 
1987. 


ANSI  A117.1  standard  in  July  1989.  a  full 
year  before  the  ADA  was  enacted. 
When  the  ADA  was  enacted  in  July 
1990.  the  Board  was  charged  with  Uie 
responsibility  of  issuing  final  guidelines 
in  nine  months.  In  order  to  meet  this 
responsibihty,  the  Board  issued  the 
NPRM  on  January  22, 1991.  The  ANSI 
A117  Committee  published  draft 
revisions  to  the  ANSI  A117.1  standard 
on  February  22, 1991.  The  timing  of  these 
events  did  not  permit  the  Board  and  the 
ANSI  A117  Conunittee  to  hilly 
coordinate  their  processes.* 

Members  of  the  ANSI  A117 
Committee  have  objected  to  various 
changes  proposed  in  the  February  1991 
draft  revisions  to  the  ANSI  A117.1 
standard  and  the  group  is  scheduled  to 
meet  in  July  1991  to  review  the 
objections.  In  voting  on  the  draft 
revisions  to  the  ANSI  A117.1  standard, 
the  Board  recommended  that  the  ANSI 
A117  Committee  consider  the  final  ADA 
guidelines  with  the  goal  of  establishing  a 
single  accessibility  standard  that  meets 
the  requirements  of  the  ADA  and  that 
can  be  incorporated  or  referenced  by  the 
Federal  government,  model  codes,  and 
State  and  local  building  codes. 

A  single  accessibility  standard  would 
greatly  facilitate  the  certification  of 
State  and  local  codes  by  the  Department 
of  Justice.^  Establishing  a  single 
accessibihty  standard  that  meets  the 
requirements  of  the  ADA  and  that  can 
be  incorporated  or  referenced  by  all 
levels  of  government  will  also  ensure 
that  the  ADA  requirements  are  routinely 
implemented  at  the  design  stage  when 
building  plans  are  reviewed  and  permits 
issued  by  state  and  local  building 
officials  and  that  non-compliance  can  be 
discovered  and  corrected  through  the 
building  inspection  process  before 
buildings  are  occupied. 

Several  commenters  also 
recommended  that  the  Board  adopt  the 
draft  scoping  provisions  developed  by 
the  CABO  Board  for  the  Coordination  of 
the  Model  Codes  (BCMC).  The  draft 
BCMC  scoping  provisions  were 
developed  before  the  ADA  was  enacted 
and  do  not  meet  all  the  requirements  of 
the  ADA.  Further,  the  draft  BCMC 
scoping  provisions  were  not  developed 


*  In  an  effort  to  make  the  guidelines  generally 
consistent  with  the  planned  revisions  to  the  ANSI- 
A117.1  standard,  the  Board  based  some  sections  of 
the  NPRM  (e.g.,  alarms,  detectable  warnings,   • 
signage)  on  proposed  changes  considered  by  the 
ANSI  A117  Committee. 

'  Section  308(b)(l)(A)(ii)  of  the  ADA  provides 
that,  on  the  application  of  a  state  or  local 
government,  the  Attorney  General  may,  in 
consultation  with  the  Board,  and  after  prior  notice 
and  a  public  hearing,  certify  that  a  state  or  local 
code  meets  or  exceeds  the  accessibility 
requirements  of  the  ADA. 


Federal  Registe 

in  accordance  with  the  same  due 
process  and  consensus  procedun 
followed  by  the  ANSI  A117  Conu 
Nonetheless,  as  discussed  under 
provisions,  the  Board  has  considi 
draft  BCMC  scoping  provisions  v 
they  are  consistent  with  the 
requirements  of  the  ADA. 

Minimum  Guidelines 

Several  commenters  remarked 
section  504  of  the  ADA  provides 
guidelines  issued  by  the  Board  ai 
"minimum  guidelines"  and  that  t 
NPRM  exceeded  the  Board's  stat 
authority.  Specifically,  some  of  tl 
commenters  noted  that  the  provi 
the  NPRM  for  areas  of  refuge  [ar 
rescue  assistance  in  the  final 
guidelines],  visual  alarms,  detect 
warnings,  and  signage  go  beyonc 
existing  codes  and  standards. 

As  discussed  under  the  statute 
background,  section  504(a)  of  the 
requires  the  Board  to  "issue  mini 
guidelines  that  shall  supplement 
existing  Minimum  Guidelines  an 
Requirements  for  Accessible  Dei 
(MGRAD)  *  *  *."  The  Board  wa 
authorized  to  develop  MGRAD  b 
1978  amendments  to  the  Rehabil 
Act  of  1973  which  required  the  B 
"establish  minimum  guiSelines  a 
requirements  for  the  standards  ii 
pursuant  to  *  *  '  the  Architectu 
Barriers  Act  of  1968."  29  U.S.C. 
502(b)(7).*  As  originally  promulg 
the  Board.  MGRAD  contained  d< 
technical  specifications  which  di 
how  to  make  entrances,  telephoi 
drinking  fountains,  toilet  rooms, 
other  elements  and  spaces  of  a  b 
or  facility  accessible;  and  scopir 
provisions  which  specified  the  e 
which  the  technical  specificatior 
be  followed,  including  which  an( 
many  elements  and  spaces  are  ti 
made  accessible  within  a  buildii 
facility.  The  scoping  provisions  i 
technical  specifications  in  MGRi 
considered  to.be  "minimum  guid 
in  that  the  four  standard  setting 
agencies  under  the  Architectural 
Barriers  Act  of  1968  may  exceed 

•  The  February  22, 1991  draft  revisions 
ANSI  A117.1  standard  reprinted  the  draft 
scoping  provisions  with  modifications  as 
appendix  to  the  standard.  However,  the  d 
scoping  provisions  are  not  part  of  the  AN 
standard  and  are  not  approved  by  the  An 
National  Standards  Institute. 

•  The  Architectural  Barriers  Act  of  196{ 
that  certain  federally  owned,  leased,  or  fi 
buildings  be  accessible  to  individuals  wit 
disabilities.  The  General  Services  Admini 
Department  of  Defense,  Department  of  H( 
Urban  Development,  and  United  States  Pi 
Service  are  responsible  for  establishing  a 
standards  for  those  buildings  covered  by 
Architectural  Barriers  Act  of  1968. 
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ANSI  A117.1  standard  in  July  1989.  a  full 
year  before  the  ADA  was  enacted. 
When  the  ADA  was  enacted  in  July 
1990.  the  Board  was  charged  with  the 
responsibility  of  issuing  final  guidelines 
in  nine  months.  In  order  to  meet  this 
responsibiUty,  the  Board  issued  the 
NPRM  on  January  22. 1991.  The  ANSI 
A117  Committee  published  draft 
revisions  to  the  ANSI  A117.1  standard 
on  February  22, 1991.  The  timing  of  these 
events  did  not  permit  the  Board  and  the 
ANSI  A117  Committee  to  fully 
coordinate  their  processes.* 

Members  of  the  ANSI  A117 
Committee  have  objected  to  various 
changes  proposed  in  the  February  1991 
draft  revisions  to  the  ANSI  A117.1 
standard  and  the  group  is  scheduled  to 
meet  in  July  1991  to  review  the 
objections.  In  voting  on  the  draft 
revisions  to  the  ANSI  A117.1  standard, 
the  Board  recommended  that  the  ANSI 
A117  Committee  consider  the  final  ADA 
guidelines  with  the  goal  of  establishing  a 
single  accessibility  standard  that  meets 
the  requirements  of  the  ADA  and  that 
can  be  incorporated  or  referenced  by  the 
Federal  government,  model  codes,  and 
State  and  local  building  codes. 

A  single  accessibility  standard  would 
greatly  facilitate  the  certification  of 
State  and  local  codes  by  the  Department 
of  Justice.^  Establishing  a  single 
accessibihty  standard  that  meets  the 
requirements  of  the  ADA  and  that  can 
be  incorporated  or  referenced  by  all 
levels  of  government  will  also  ensure 
that  the  ADA  requirements  are  routinely 
implemented  at  the  design  stage  when 
building  plans  are  reviewed  and  permits 
issued  by  state  and  local  building 
officials  and  that  non-compliance  can  be 
discovered  and  corrected  through  the 
building  inspection  process  before 
buildings  are  occupied. 

Several  commenters  also 
recommended  that  the  Board  adopt  the 
draft  scoping  provisions  developed  by 
the  CABO  Board  for  the  Coordination  of 
the  Model  Codes  (BCMC).  The  draft 
BCMC  scoping  provisions  were 
developed  before  the  ADA  was  enacted 
and  do  not  meet  all  the  requirements  of 
the  ADA.  Further,  the  draft  BCMC 
scoping  provisions  were  not  developed 


*  In  an  effort  to  make  the  guidelines  generally 
consistent  with  the  planned  revisions  to  the  ANSI 
A117.1  standard,  the  Board  based  some  sections  of 
the  NPRM  (e.g.,  alarms,  detectable  warnings.  • 
signage)  on  proposed  changes  considered  by  the 
ANSI  A117  Committee. 

'  Section  308(b)(l)(A)(ii)  of  the  ADA  provides 
that,  on  the  application  of  a  state  or  local 
government,  the  Attorney  General  may,  in 
consultation  with  the  Board,  and  after  prior  notice 
and  a  public  hearing,  certify  that  a  state  or  local 
code  meets  or  exceeds  the  accessibility 
requirements  of  the  ADA. 


in  accordance  with  the  same  due 
process  and  consensus  procedures 
followed  by  the  ANSI  A117  Committee.* 
Nonetheless,  as  discussed  under  specific 
provisions,  the  Board  has  considered  the 
draft  BCMC  scoping  provisions  where 
they  are  consistent  with  the 
requirements  of  the  ADA. 

Minimum  Guidelines 

Several  commenters  remarked  that 
section  504  of  the  ADA  provides  that  the 
guidelines  issued  by  the  Board  are  to  be 
"minimum  guidelines"  and  that  the 
NPRM  exceeded  the  Board's  statutory 
authority.  Specifically,  some  of  the 
commenters  noted  that  the  provisions  in 
the  NPRM  for  areas  of  refuge  [areas  of 
rescue  assistance  in  the  final 
guidelines],  visual  alarms,  detectable 
warnings,  and  signage  go  beyond 
existing  codes  and  standards. 

As  discussed  under  the  statutory 
background,  section  504(a)  of  the  ADA 
requires  the  Board  to  "issue  minimum 
guidelines  that  shall  supplement  the 
existing  Minimum  Guidelines  and 
Requirements  for  Accessible  Design 
(MGRAD)  *  *  ♦."  The  Board  was 
authorized  to  develop  MGRAD  by  the 
1978  amendments  to  the  Rehabilitation 
Act  of  1973  which  required  the  Board  to 
"establish  minimum  guidelines  and 
requirements  for  the  standards  issued 
pursuant  to  *  *  '  the  Architectural 
Barriers  Act  of  1968."  29  U.S.C, 
502(b)(7),*  As  originally  promulgated  by 
the  Board.  MGRAD  contained  detailed 
technical  specifications  which  described 
how  to  make  entrances,  telephones, 
drinking  fountains,  toilet  rooms,  and 
other  elements  and  spaces  of  a  building 
or  facility  accessible;  and  scoping 
provisions  which  specified  the  extent  to 
which  the  technical  specifications  must 
be  followed,  including  which  and  how 
many  elements  and  spaces  are  to  be 
made  accessible  within  a  building  or 
facility.  The  scoping  provisions  and 
technical  specifications  in  MGRAD  are 
considered  to.be  "minimum  guidelines" 
in  that  the  four  standard  setting 
agencies  under  the  Architectural 
Barriers  Act  of  1968  may  exceed 


*  The  February  22, 1991  draft  revisions  to  the 
ANSI  A117.1  standard  reprinted  the  draft  BCMC 
scoping  provisions  with  modifications  as  an 
appendix  to  the  standard.  However,  the  draft  BCMC 
scoping  provisions  are  not  part  of  the  ANSI  A117.1 
standard  and  are  not  approved  by  the  American 
National  Standards  Institute. 

•  The  Architectural  Barriers  Act  of  1968  requires 
that  certain  federally  owned,  leased,  or  flnanced 
buildings  be  accessible  to  individuals  with 
disabilities.  The  General  Services  Administration, 
Department  of  Defense,  Department  of  Housing  and 
Urban  Development,  and  United  States  Postal 
Service  are  responsible  for  establishing  accessibility 
standards  for  those  buildings  covered  by  the 
Architectural  Barriers  Act  of  1968. 


MGRAD's  requirements  and  establish 
standard  that  provide  a  greater  level  of 
accessibihty.  The  Department  of  Justice 
and  other  standard  setting  agencies 
under  the  ADA  can  also  exceed  the . 
Board's  "minimum  guidelines"  and 
establish  standards  that  provide  greater 
accessibility. 

Congress  specifically  required  in 
section  504  of  the  ADA  that  the  Board 
"supplement  the  existing  [MGRAD]"  for 
purposes  of  title  III  of  the  ADA  and 
further  required  that  the  "supplemental 
guidelines  *  *  *  establish  additional 
requirements,  consistent  with  this  Act, 
to  ensure  that  buildings  (and)  facilities 
*  *  *  are  accessible  in  terms  of 
architecture  and  design.  *  *  *  and 
communication,  to  individuals  with 
disabilities."  The  legislative  history 
further  explains  the  Board's 
responsibihties  as  follows: 

In  issuing  the  supplemental  minimum 
guidelines  and  requirements  called  for  under 
this  legislation,  the  Board  should  consider 
whether  other  revisions  or  improvements  of 
the  existing  MGRAD  (including  scoping 
provisions]  are  called  for  to  achieve 
consistency  with  the  intent  and  the 
requirements  of  this  legislation.  Particular 
attention  should  be  paid  to  providing  greater 
guidance  regarding  communication 
accessibility. 

In  no  event  shall  the  minimum  guidelines 
issued  under  thi$  legislation  reduce,  weaken, 
narrow,  or  set  less  accessibility  standards 
than  those  included  in  existing  MGRAD.  H. 
Rept.  101-485,  pt.  2,  at  139. 

Further.  Congress  was  clear  that  it 
intended  "a  high  degree  of  convenient 
accessibility"  and  that  minimum 
guidelines  do  not  mean  "minimal 
accessibility. "  H.  Rept.  101-485,  pt.  2,  at 
118.  Thus,  Congress  authorized  the 
Board  to  revise  MGRAD  and  to 
establish  new  requirements  where 
appropriate  to  ensure  that  newly 
constructed  and  altered  buildings  and 
facilities  covered  by  title  III  of  the  ADA 
provide  a  high  degree  of  convenient 
accessibihty  to  individuals  with 
disabiUties. 

In  carrying  out  its  responsibilities,  the 
Board  considered  research  and  studies 
which  have  been  conducted  since 
MGRAD  was  last  revised;  the  work  of 
the  ANSI  A117  Committee  in  updating 
the  ANSI  A117.1  standard;  and 
developments  in  the  model  codes.  As 
directed  by  Congress,  the  Board  paid 
particular  attention  to  those  areas 
relating  to  communication  accessibility, 
including  public  telephones  equipped 
with  volume  controls,  public  text 
telephones,  assistive  listening  systems 
for  assembly  areas,  visual  alarms, 
detectable  warnings,  and  signage. 
Where  possible  and  consistent  with  the 
ADA.  the  Board  attempted  to  make 


provisions  in  the  NPRM  consistent  with 
the  planned  revisions  to  the  ANSI 
A117.1  standard.  This  was  done  for 
visual  alarms,  detectable  warnings,  and 
signage.  In  developing  provisions  for 
areas  of  rescue  assistance,  as  further 
explained  in  the  NPRM  the  Board 
looked  to  the  proposed  BCMC  scoping 
provisions  for  the  ANSI  A117.1  standard 
and  the  1991  Uniform  Building  Code.  See 
56  FR  2296,  at  2304  and  2309  (January  22, 
1991). 

The  Board  received  many  comments 
on  the  new  provisions  proposed  in  the 
NRflM.  As  futher  discussed  under  the 
section-by-section  analysis,  the  Board 
has  carefully  considered  all  the 
conynents  and  many  of  the  new 
provisions  have  been  revised  or  clarified 
based  on  the  comments.  The  Board 
beUeves  that  it  has  acted  consistent 
with  the  statute  in  supplementing 
MGRAD  and  establishing  new 
requirements  where  appropriate  to 
ensure  that  buildings  and  facilities 
covered  by  title  III  of  the  ADA  provide  a 
high  degree  of  convenient  accessibihty 
to  individuals  with  disabilities. 

"User  Friendly"  Guidelines 

Several  commenters  recommended 
editorial  changes  to  the  guidelines.  Some 
of  these  commenters  noted  that  editorial 
changes  have  been  proposed  to  the 
ANSI  A117.1  standard  and  requested 
that  the  Board  incorporate  the  proposed 
changes  in  the  guidelines. 

The  Board  has  attempted  to  make  the 
guidelines  as  "user  friendly"  as  possible. 
including  using  the  ANSI  format  and 
numbering  system  and  providing 
additional  explanatory  information  in 
the  appendix  to  the  guidelines.  The 
Board  also  intends  to  make  available 
manuals  explaining  the  guidelines  and 
to  provide  training  and  technical 
assistance.  With  respect  to  the  proposed 
editorial  changes  to  the  ANSI  A117.1 
standard,  the  Board  will  consider  all 
editorial  changes  to  that  standard  ^fter 
they  have  been  approved  by  the  ANSI 
A117  Committee. 

Relationship  to  Other  Regulations  and 
Laws 

A  number  of  commenters  requested 
clarification  of  the  relationship  between 
the  Board's  guidelines  and  section 
302(b)(2)(A)(iv)  of  the  ADA  which 
requires  the  removal  of  architectural 
barriers,  and  communication  barriers 
that  are  structural  in  nature,  in  existing 
facilities,  where  such  removal  is  readily 
achievable. 

The  Board's  guidelines  are  to  be 
applied  to  the  design,  construction,  and 
alteration  of  buildings  and  facilities  to 
the  extent  required  by  regulations  issued 
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by  other  Federal  agencies,  including  the 
Department  of  Justice,  under  the  ADA. 
The  Department  of  Justice's  final 
regulations  will  address  whether  the 
Board's  guidelines  are  applicable  to 
removal  of  barriers  in  existing  facilities 
where  measures  are  taken  solely  to 
comply  with  section  302(b){2)(AKiv)  of 
the  ADA. 

Several  commenters  also  requested 
the  Board  to  clarify  the  relationship 
between  its  guidelines  and  areas  used 
only  by  employees  as  work  areas.  As 
futher  discussed  under  the  section-by- 
section  analysis,  the  provision  in  4.1.1(3) 
has  been  revised  to  clarify  that  such 
areas  must  be  designed  and  constructed 
so  that  individuals  with  disabilities  can 
approach,  enter  and  exit  the  areas. 
Modifications  to  particular  work  areas 
to  meet  the  needs  of  an  individual 
employee  or  applicant  with  a  disability 
would  be  addressed  by  title  I  of  the 
ADA  which  prohibits  discrimination  in 
employment  on  the  basis  of  disability 
and  which  requires  reasonable 
accommodation.  This  issue  is  within  the 
jurisdiction  of  the  Equal  Employment 
Opportunity  Commission. 

Some  commenters  requested 
clarification  regarding  what 
requirements  apply  if  an  entity  is 
covered  by  both  the  ADA  and  other 
Federal  laws  or  regulations  which 
require  accessibility  in  new  construction 
and  alterations  such  as  the  Architectural 
Barriers  Act  of  1968  or  section  504  of  the 
Rehabilitation  Act  of  1973.  UFAS  is  the 
applicable  standard  for  purposes  of  the 
Architectural  Barriers  Act  of  1968  and  is 
also  referenced  as  the  accessibility 
standard  in  many  regulations  issued  by 
other  Federal  agencies  under  section  504 
of  the  RehabiUtation  Act  of  1973.  In 
some  areas,  the  ADA  guidelines  provide 
for  greater  accessibility  than  UFAS  (e.g., 
provisions  relating  to  communication 
access);  and  in  other  areas.  UFAS 
provides  for  greater  accessibility  than 
the  ADA  guidelines  (e.g.,  no  elevator 
exception  for  facilities  that  are  less  than 
three  stories  or  that  have  less  than  3,000 
square  feet  per  story).  An  entity  that  is 
covered  by  both  the  ADA  and  another 
Federal  law  or  regulation  which  requires 
compliance  with  accessibility  standards 
must  comply  with  the  specific  provisions 
that  provide  for  greater  accessibility. 

Stale  and  Local  Government  Buildings 

The  Board  is  also  required  by  section 
504  of  the  ADA  to  issue  accessibility 
guidelines  for  newly  constructed  and 
altered  State  and  local  government 
buildings  which  are  covered  by  title  II  of 
the  ADA.  The  requirements  in  title  II  of 
the  ADA  for  State  and  local  government 
buildings  differ  in  some  aspects  from 
those  in  title  III  for  places  of  public 


accommodation  and  commercial 
facilities.  For  example,  the  title  III 
structiu-al  impracticability  exception  in 
new  construction  and  the  elevator 
exception  for  newly  constructed  or 
altered  facilities  that  are  less  than  three 
stories  or  have  less  than  3.000  square 
feet  per  story  do  not  apply  to  State  and 
local  government  buildings.  The  NPRM 
requested  information  on  several  issues 
relating  to  State  and  local  government 
buildings  for  purposes  of  developing 
accessibility  guidelines  for  those 
facilities,  including  providing  access  to 
various  areas  in  courthouses  (e.g.,  jury 
boxes,  witness  standards,  and  judge's 
benches):  experience  of  detention  and 
correctional  facilities  in  complying  with 
the  UFAS  scoping  provisions  under 
current  regulations  issued  under  section 
504  of  the  Rehabilitation  Act  of  1973; 
and  whether  the  requirements  for 
alterations  to  State  and  local 
government  buildings  should  be  the 
same  as  for  places  of  public 
accommodation  and  commercial 
facilities.  The  Board  received  many 
comments  on  these  issues.  The  Board 
intends  to  further  analyze  those 
comments  and  to  issue  proposed 
guidelines  for  State  and  local 
government  buildings  for  public 
comment  after  these  final  guidelines  and 
the  final  guidelines  for  transportation 
vehicles  and  facilities  are  published. 

The  Department  of  Justice's  final 
regulations  will  include  requirements  for 
new  construction  and  alterations  of 
State  and  local  government  buildings 
and  further  address  the  applicable 
accessibility  standards. 

Children 's  Environments  and 
Recreational  Facilities 

The  NPRM  also  requested  informafion 
relevant  to  establishing  accessibility 
guidelines  for  children's  environments 
and  recreational  facilities.  The  Board 
received  comments  in  each  of  these 
areas.  The  Board  has  undertaken 
several  activities  in  preparation  for 
developing  accessibility  guidelines  in 
these  areas.  The  Board  is  sponsoring  a 
research  project  on  "Accessibility 
Standards  for  Children's  Environments". 
The  Board  is  also  working  with  the  U.S. 
Forest  Service,  National  Park  Service, 
and  other  Federal  agencies  with 
recreation  responsibilities  in  the 
development  of  comprehensive 
accessibility  guidelines  for  outdoor 
recreational  facihties,  including  boating 
access,  water  access  at  beaches,  fishing 
piers,  and  horse  back  riding.  It  is 
anticipated  that  these  projects  will  be 
completed  in  the  Fall  of  1991  and  the 
Board  intends  to  initiate  rulemaking 
activity  in  the  areas  of  children's 


environments  and  recreational  facilities 
at  that  time. 

Although  the  final  guidelines  do  not 
include  accessibility  guidelines  for 
children's  environments  and 
recreational  facilities  at  this  time,  newly 
constructed  or  altered  children's 
facilities  and  recreational  facilifies 
subject  to  title  III  of  the  ADA  must 
comply  with  these  guidelines  where 
apphcable.  For  example,  an  accessible 
route  must  be  provided  to  a  swimming 
pool  deck  area  even  though  the 
guidelines  do  not  presently  include 
specific  requirements  for  providing 
access  to  the  pool  itself.  Technical 
assistance  is  available  from  the  Board  in 
this  area. 

Chemical  and  Environmental 
Sensitivities 

The  Board  received  over  400 
comments  from  individuals  who 
identified  themselves  as  chemically 
sensitive.  Many  of  the  comments  were 
sent  in  on  preprinted  postcards 
distributed  by  the  National  Center  for 
Environmental  Health  Strategies 
(NCEHS).  The  commenters  described 
the  health  problems  that  they  have 
experienced  due  to  exposure  to 
chemical  substances  and  indoor 
contaminants  in  buildings,  including 
certain  building  materials,  furnishings, 
cleaning  products  and  fragrances,  and 
tobacco  smoke.  They  requested  that  the 
Board  address  their  need  for  access  to 
place  of  public  accommodation  and 
commercial  facilities.  Action  on 
Smoking  and  Health  (ASH)  also 
requested  the  Board  to  address  tobacco 
smoke  in  buildings.  NCEHS  and  the 
Environmental  Health  Network 
provided  additional  background 
materials  on  chemical  sensitivities. 
Among  the  suggestions  made  to  lessen 
exposure  to  chemical  substances  and 
indoor  contaminants  in  buildings  were 
providing  windows  that  open;  improving 
the  design  and  requirements  for  heating, 
cooling,  and  ventilation  systems;  and 
selecting  building  materials  and 
furnishings  that  do  not  contain  certain 
chemical  substances. 

Chemical  and  environmental 
sensiHvities  present  some  complex 
issues  which  require  coordination  and 
cooperation  with  other  Federal  agencies 
and  private  standard  setting  agencies. 
Pending  further  study  of  these  issues, 
the  Board  does  not  believe  it  is 
appropriate  to  address  them  at  this  time. 

Section-by-Section  Analysis 

This  section  of  the  preamble  contains 
a  concise  summary  of  the  significant 
conmients  received  on  the  NPRM,  the 
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The  purpose  secfion  has  been  < 
to  state  that  the  guidelines  are  to 
applied  during  the  design,  constn 
and  alteration  of  places  of  public 
accommodation  and  commercial 
facilities  to  the  extent  required  b 
regulations  issued  by  Federal  ag( 
including  the  Department  of  Justi 
under  the  ADA.  The  Department 
Justice's  final  regulations  will  ad 
the  extent  to  which  the  guideline 
applicable  to  places  of  public 
accommodation  and  commercial 
facilities  under  new  construction 
alteration  sections,  including  altc 
to  an  area  containing  a  primary  f 
and  cost  disproportionality.  The 
Department  of  Justice's  final  regi 
will  also  address  whether  the  gui 
are  applicable  to  the  removal  of 
architectural  barriers,  and 
communications  barriers  that  an 
structural  in  nature,  in  existing  b 
and  facilities  where  such  remove 
readily  achievable.  The  Equal 
Employment  Opportimity  Commi 
final  regulations  will  address  wh 
the  guidelines  are  applicable  for 
purposes  of  reasonable  accommc 
under  title  I  of  the  ADA. 


2.1  Provisions  for  Adults 

There  were  no  comments  on  tl 
section.  As  discussed  under  the  j 
issues,  the  Board  will  develop  gu 
for  children's  environments. 

2.2  Equivalent  Facilitation 

Comment.  Commenters  genera 
supported  the  equivalent  facilita 
provision  which  permits  departu 
the  guidelines  where  substantial 
equivalent  or  greater  access  to  o 
usability  of  a  building  or  facility 
provided.  Some  commenters  reqi 
that  the  guidelines  include  exam 
alternatives  that  would  provide 
equivalent  facilitation.  Other 
commenters  expressed  concerns 
enforcement  and  a  few  recomme 
that  a  process  be  estabhshed  for 
reviewing  whether  equivalent 
facilitation  is  provided. 

Response.  The  equivalent  facil 
provision  has  been  clarified  by 
substituting  the  words  "designs  i 
technologies"  for  "methods."  Th( 
purpose  of  the  provision  is  to  all 
flexibility  to  design  for  unique  ai 
special  circumstances  and  to  fac 
the  application  of  new  technolog 
accessibility  and  usability  of  dee 
solutions  developed  for  unique  a 
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environments  and  recreational  facilities 
at  that  time. 

Although  the  fmal  guidelines  do  not 
include  accessibility  guidelines  for 
children's  environments  and 
recreational  facilities  at  this  time,  newly 
constructed  or  altered  children's 
facilities  and  recreational  facihties 
subject  to  title  III  of  the  ADA  must 
comply  with  these  guidelines  where 
applicable.  For  example,  an  accessible 
route  must  be  provided  to  a  swimming 
pool  deck  area  even  though  the 
guidelines  do  not  presently  include 
specific  requirements  for  providing 
access  to  the  pool  itself.  Technical 
assistance  is  available  from  the  Board  in 
this  area. 

Chemical  and  Environmental 
Sensitivities 

The  Board  received  over  400 
comments  from  individuals  who 
identified  themselves  as  chemically 
sensitive.  Many  of  the  comments  were 
sent  in  on  preprinted  postcards 
distributed  by  the  National  Center  for 
Environmental  Health  Strategies 
(NCEHS).  The  commenters  described 
the  health  problems  that  they  have 
experienced  due  to  exposure  to 
chemical  substances  and  indoor 
contaminants  in  buildings,  including 
certain  building  materials,  furnishings, 
cleaning  products  and  fragrances,  and 
tobacco  smoke.  They  requested  that  the 
Board  address  their  need  for  access  to 
place  of  public  accommodation  and 
commercial  facilities.  Action  on 
Smoking  and  Health  (ASH)  also 
requested  the  Board  to  address  tobacco 
smoke  in  buildings.  NCEHS  and  the 
Environmental  Health  Network 
provided  additional  background 
materials  on  chemical  sensitivities. 
Among  the  suggestions  made  to  lessen 
exposiu-e  to  chemical  substances  and 
indoor  contaminants  in  buildings  were 
providing  windows  that  open;  improving 
the  design  and  requirements  for  heating, 
cooling,  and  ventilation  systems;  and 
selecting  building  materials  and 
furnishings  that  do  not  contain  certain 
chemical  substances. 

Chemical  and  environmental 
sensitivities  present  some  complex 
issues  which  require  coordination  and 
cooperation  with  other  Federal  agencies 
and  private  standard  setting  agencies. 
Pending  further  study  of  these  issues, 
the  Board  does  not  believe  it  is 
appropriate  to  address  them  at  this  time. 

Section-by-Section  Analysis 

This  section  of  the  preamble  contains 
a  concise  summary  of  the  signiHcant 
comments  received  on  the  NPRM.  the 


Board's  response  to  those  comments, 
and  any  changes  made  to  the  guidelines. 

1.  Purpose 

The  purpose  section  has  been  clarified 
to  state  that  the  guidelines  are  to  be 
applied  during  the  design,  construction, 
and  alteration  of  places  of  public 
accommodation  and  commercial 
facilities  to  the  extent  required  by 
regulations  issued  by  Federal  agencies, 
including  the  Department  of  Justice, 
under  the  ADA.  The  Department  of 
Justice's  final  regulations  will  address 
the  extent  to  which  the  guidelines  are 
applicable  to  places  of  public 
accommodation  and  commercial 
facilities  under  new  construction  and 
alteration  sections,  including  alterations 
to  an  area  containing  a  primary  function 
and  cost  disproportionality.  The 
Department  of  Justice's  Hnal  regulations 
will  also  address  whether  the  guidelines 
are  applicable  to  the  removal  of 
architectural  barriers,  and 
communications  barriers  that  are 
structural  in  nature,  in  existing  buildings 
and  facilities  where  such  removal  is 
readily  achievable.  The  Equal 
Employment  Opportunity  Commission's 
final  regulations  will  address  whether 
the  guidelines  are  applicable  for 
purposes  of  reasonable  accommodation 
under  title  I  of  the  ADA. 

2.  General 

2.1  Provisions  for  Adults 

There  were  no  comments  on  this 
section.  As  discussed  under  the  general 
issues,  the  Board  will  develop  guidelines 
for  children's  environments. 

2.2  Equivalent  Facilitation 

Comment.  Commenters  generally 
supported  the  equivalent  facilitation 
provision  which  permits  departures  from 
the  guidelines  where  substantially 
equivalent  or  greater  access  to  or 
usability  of  a  building  or  facility  is 
provided.  Some  commenters  requested 
that  the  guidelines  include  examples  of 
alternatives  that  would  provide 
equivalent  facilitation.  Other 
commenters  expressed  concerns  about 
enforcement  and  a  few  recommended 
that  a  process  be  established  for 
reviewing  whether  equivalent 
facilitation  is  provided. 

Response.  'The  equivalent  facilitation 
provision  has  been  clarified  by 
substituting  the  words  "designs  and 
technologies"  for  "methods."  The 
purpose  of  the  provision  is  to  allow  for 
flexibility  to  design  for  unique  and 
special  circumstances  and  to  facilitate 
the  application  of  new  technologies,  The 
accessibility  and  usability  of  design 
solutions  developed  for  unique  and 


special  circumstances  must  be 
evaluated  on  a  case  by  case  basis.  In  the 
case  of  new  technologies  which  provide 
equivalent  facilitation,  as  those 
technologies  become  more  common,  the 
Board  vsrill  consider  incorporating  them 
in  the  guidelines. 

The  final  guidelines  in  corporate 
specific  provisions  for  equivalent 
facilitation  in  five  sections.  In  4.1.6(3)(c]. 
in  the  case  of  alterations  to  an  existing 
facility  the  guidelines  permit  an  elevator 
car  to  have  different  dimensions  when 
usability  can  be  demonstrated  and  all 
other  elements  required  to  be  accessible 
comply  with  the  applicable  provisions  of 
4.10  (e.g.,  a  49  inch  by  69  inch  elevator 
car  with  a  door  opening  on  the  narrow 
dimension  could  acconunodate  the 
standard  wheelchair  clearances  shown 
in  figure  4).  In  4.31.9.  the  guidelines 
permit  the  use  of  a  portable  text 
telephone  if  it  is  readily  available  for 
use  with  a  nearby  public  pay  telephone 
that  is  equipped  with  a  shelf;  an 
electrical  outlet  within,  or  adjacent  to, 
the  telephone  enclosure;  and  a  long 
enough  telephone  handset  cord  to  allow 
connection  of  the  text  telephone  and  the 
telephone  receiver  if  an  acoustic  coupler 
is  used.  In  7.2,  the  guidelines  provide  for 
equivalent  facilitation  at  counters  that 
may  not  have  a  cash  register  but  at 
which  goods  or  services  are  distributed 
(e.g.,  teller  stations  in  banks,  registration 
counters  in  hotels  and  motels]  by 
permitting  use  of  a  folding  shelf 
attached  to  the  main  counter  on  which 
an  individual  with  a  disability  can  write, 
and  use  of  the  space  on  the  side  of  the 
counter  or  at  the  concierge  desk  for 
handling  materials  back  and  forth.  In 
9.1.4,  the  guidelines  deem  it  equivalent 
facilitation  if  the  operator  of  a  hotel  or 
similar  place  of  transient  lodging  elects 
to  limit  construction  of  accessible  rooms 
to  those  intended  for  multiple  occupancy 
provided  that  such  rooms  are  made 
available  to  an  individual  with  a 
disability  who  requests  a  single- 
occupancy  room.  In  9.2.2(b)(d],  hotels 
and  other  similar  places  of  transient 
lodging  are  permitted  to  utilize  a  higher 
door  threshold  or  a  change  in  level  at 
patios,  terraces  and  balconies  where 
necessary  to  protect  the  integrity  of  the 
unit  from  wind  and  water  damage  but 
equivalent  facilitation  is  required  where 
it  results  in  patios,  terraces,  or  balconies 
that  are  not  on  an  accessible  level  (e.g.. 
raised  decking  or  a  ramp  must  be 
provided  to  permit  access  to  the  patio, 
terrace  or  balcony). 

Equivalent  facilitation  is  appropriate 
and  applies  to  the  entire  guidelines  and 
not  only  those  sections  mentioned 
above.  For  example,  other  areas  where 
equivalent  facilitation  may  be 
appropriate  include  the  use  of  automatic 


door  openers  for  double  leaf  doors,  and 
provision  of  audible  signage  for 
individuals  with  vision  impairments. 
The  use  of  a  portable  ramp,  however,  is 
not  considered  equivalent  facilitation. 

The  ADA  does  not  require  any 
process  to  be  established  for  reviewing 
whether  equivalent  facilitation  is 
provided. 

3.  Miscellaneous  Instructions  and 
Definitions 

3.1  Graphic  Conventions 

3.2  Dimensional  Tolerances 

3.3  Notes 

3.4  General  Terminology     ■ 

Few  comments  were  receive  on  these 
sections  and  they  did  not  warrant  any 
changes. 

3.5  Definitions  ■ 

Comment.  Several  commenters 
recommended  that  the  term  "individual 
with  a  disability"  should  be  defmed  the 
same  as  in  the  ADA. 

Response.  The  defmition  of  the  term 
"individual  with  a  disability"  has  been 
deleted  from  the  guidelines  as 
unnecessary  since  the  guidelines  will  be 
incorporated  in  the  Department  of 
Justice's  regulations  implementing  title 
III  of  the  ADA  which  will  include  a 
definition  of  the  term.  The  NPRM 
detined  "accessible"  in  terms  of  being 
used  "by  individuals  with  disabilities, 
including  those  affecting  mobility, 
sensory,  or  cognitive  functions."  The 
definition  of  the  term  "accessible"  has 
been  revised  in  the  fmal  guidelines  to 
mean  a  site,  building,  facility,  or  portion 
thereof  that  complies  with  the 
guidelines.  In  other  words,  buildings  and 
facilities  that  meet  the  requirements  of 
the  guidelines  are  by  defmiton 
accessbile  to  individuals  with 
disabilities. 

Comment.  Commenters  made  several 
recommendations  for  changes  in  the 
defmition  of  the  term  "technically 
infeasible." 

Response.  The  Definition  of  the  term 
"technically  infeasible"  has  been 
revised  and  moved  to  the  scoping 
provisions  for  alterations  at  4.1.6(l)(j). 
Changes  to  that  definition  are  discussed 
under  that  section.  A  new  term 
"structural  frame"  has  been  added  to  3.5 
in  connection  with  the  revised  definition 
of  "technically  infeasible"  which  is  also 
discussed  under  the  scoping  provision 
for  alterations. 

Comment.  A  commenter  requested 
that  the  term  "text  telephone'  be  used  in 
place  of  "telecommunication  display 
device  or  telecommunication  device  for 
the  deaf  (TDD)." 
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Response.  The  term  "text  telephone" 
is  used  in  the  final  guidelines.  The  term 
'TDD"  is  often  understood  to  include 
devices  which  use  only  the  Baudot  code. 
Many  newer  models  are  also  capable  of 
transmitting  in  the  ASCII  code  and  this 
appears  to  be  the  trend.  Other  systems 
of  conmiunication  based  on  computer 
hardware  and  software  are  also  being 
used  for  communication  by  individuals 
with  disabilities  and  their  rapid 
proliferation  suggests  that  they  may 
become  the  dominant  modes  of 
communication  in  the  future.  The  Board 
is  concerned  that  the  term  "TDD"  will 
become  outmoded,  and  that  entities  will 
assume  that  they  have  satisfied  their 
responsibilities  by  providing  access  only 
in  an  obsolete  format  that  may  be 
incompatible  with  many  devices.  By 
using  the  more  inclusive  term  "text 
telephone,"  the  Board  intends  that,  as 
technology  develops  in  this  rapidly 
changing  area,  entities  will  be  able  to 
choose  from  a  broader  range  of 
appropriate  devices  and  formats. 

Further,  although  the  term  TDD  refers 
to  a  "telecommunication  device  for  the 
deaf,"  TDDs  are  not  used  only  by 
individuals  who  are  deaf.  Nor  do  all 
individuals  who  are  deaf  use  TDDs  to 
communicate  over  the  telephone.  The 
legislative  history  recognizes  that  many 
individuals  who  are  deaf,  hard  of 
hearing,  and  speech  impaired  use  other 
kinds  of  non-voice  terminal  devices.  The 
term  "text  telephone"  would  encompass 
the  various  types  of  telecommunication 
devices.  This  term  is  currently  used  in 
Europe  to  describe  telephones  with 
keyboards  and  visual  screens,  and  it  is 
generally  understood  to  mean  TDDs, 
computer  hardware  and  software,  and 
other  non-voice  terminal  devices.  'Text 
telephones"  do  not  include  facsimile 
(fax)  equipment. 

4.  Accessible  Elements  and  Spaces: 
Scope  and  Technical  Requirements 

4.1    Minimum  Requirements 

The  scoping  provisions  are  contained 
in  4.1.1  through  4.1.7  and  are  discussed 
below. 

4.1.1    Application 

This  section  describes  the  application 
of  the  guidelines. 

General  (4.1.1  (1)) 

Comment.  Several  commenters 
requested  that  the  application  of  the 
guidelines  be  clarified  with  respect  to 
existing  buildings. 

Response.  The  general  provision  in 
4.1.1(1)  has  been  revised  to  clarify  that 
all  areas  of  newly  designed  or 
constructed  buildings  and  facihties.  and 
altered  portions  of  existing  buildings 


and  facilities  required  to  be  accessible 
by  4.1.6,  must  comply  with  the 
guidelines  unless  otherwise  provided  in 
4.1.1  or  a  special  application  section. 
The  specific  requirements  for  alterations 
to  existing  buildings  are  discussed  under 
4.1.6. 

Application  Based  on  Building  Use 
(4.1.1(2)) 

Comment.  Several  commenters 
requested  that  application  of  the 
guidelines  be  clarifed  with  respect  to 
transportation  facilities. 

Response.  The  special  application 
sections  5  through  10  provide  additional 
requirements  for  restaurants  and 
cafeterias,  medical  care  facilities, 
business  and  mercantile  facilities, 
libraries,  transient  lodging,  and 
transportation  facilities.  Section  10  on 
transportation  facilities  was  reserved  in 
the  NPRM.  The  Board  issued  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  on  March  20, 1991 
in  connection  with  its  proposed 
guidelines  on  transportation  vehicles 
containing  proposed  additional 
requirements  for  transportation  facilities 
(56  FR  11874).  »o  A  final  section  10  on 
transportation  facilities  will  be  issued  at 
the  same  time  as  the  final  guidelines  for 
transportation  vehicles.  Although  the 
final  guidelines  do  not  contain  any 
additional  requirements  for 
transportation  facilities  at  this  time, 
newly  constructed  or  altered 
transportation  facilities  subject  to  title 
III  of  the  ADA  must  comply  with  these 
guidelines  where  applicable.  For 
example,  the  restrooms  in  a  newly 
constructed  transportation  facility  such 
as  a  bus  depot  must  comply  with  the 
requirements  for  accessible  toilet 
facihties. 

Areas  Used  Only  By  Employees  As 
Work  Areas  (4.1.1(3)) 

Comment.  A  number  of  commenters 
requested  that  the  apphcation  of  the 
guidelines  to  areas  used  only  by 
employees  as  work  areas  be  clarified. 
Some  commenters  wanted  employee 
work  areas  to  be  adaptable  with 
adjustable  elements  and  to  comply  with 
requirements  for  clear  floor  space,  reach 
ranges  and  visual  alarms. 

Response.  The  legislative  history 
explains  that  areas  used  only  by 
employees  as  work  areas  are  covered  by 
the  guidelines  but  individual  work 


'"The  SNPRM  also  proposed  to  amend  the 
guidelinet  to  make  them  applicable  to 
transportation  facilities  constructed  or  altered  by 
public  entities  covered  by  title  II  of  the  ADA.  Until 
final  notice  of  the  amended  guidelines  is  published 
in  the  Federal  Register,  the  guidelines  do  not  apply 
to  transportation  facilities  constructed  or  altered  by 
public  entities  coverd  by  title  II  of  the  ADA. 


stations  are  not  required  to  be 
constructed  in  a  fully  accessible  manner. 
H.  Rept.  101-485.  pt.  3,  at  63. 
Modifications  to  an  individual 
workstation  would  be  covered  by 
reasonable  accommodation  under  title  I 
of  the  ADA  which  prohibits 
discrimination  in  employment  on  the 
basis  of  disability.  The  Equal 
Employment  Opportunity  Commission  is 
responsible  for  issuing  regulations  to 
implement  title  I  of  the  ADA. 

The  provision  in  4.1.1(3)  has  been 
revised  to  clarify  that  areas  that  are 
used  only  by  employees  as  work  areas 
shall  be  designed  and  constructed  so 
that  individuals  with  disabilities  can 
approach,  enter,  and  exit  the  areas.  For 
instance,  individual  office  rooms  in  a 
typical  office  building  must  be  on  an 
accessible  route  and  the  doors  to  the 
rooms  must  comply  with  the  technical 
specifications  in  4.13. 

The  guidelines  do  not  require  that  any 
work  areas  be  constructed  to  permit 
maneuvering  within  the  work  area  (e.g.. 
maneuvering  spaces  around  a  desk)  or 
that  fixed  or  built-in  equipment  be 
accessible  (e.g..  counters  or  shelves). 
However,  modifications  may  be 
required  to  a  particular  work  area  for  an 
individual  employee  or  applicant  with  a 
disability  as  a  reasonable 
accommodation  under  title  I  of  the  ADA. 

The  appendix  includes  advisory 
guidance  on  individual  work  stations  at 
A4.1.1(3).  Where  there  are  a  series  of 
built-in  or  fixed  individual  work  stations 
of  the  same  type  (e.g..  laboratories, 
service  counters,  ticket  booths),  in  order 
to  facilitate  reasonable  accommodation 
at  a  future  date,  it  is  recommended  that 
5%  or  at  least  one  of  each  type  of  work 
station  should  be  constructed  so  that  an 
individual  with  disabilities  can 
maneuver  within  the  work  station. 
Consideration  should  also  be  given  to 
placing  shelves  in  an  employee  work 
area  at  a  convenient  height  for 
accessibility  or  installing  conmiercially 
available  shelving  that  is  adjustable  so 
that  reasonable  accommodations  can  be 
made  in  the  future. 

Comment.  The  NPRM  requested 
information  on  fixed  or  built-in 
equipment  in  physician's  offices  that  is 
used  by  patients  and  should  be 
addressed  by  the  guidelines. 
Commenters  recommended  that 
examining  tables,  diagnostic  machinery, 
and  dental  chairs  should  be  accessible 
or  adaptable.  However,  anecdotal 
information  suggests  that  most  of  the 
equipment  is  not  fixed  or  built-in  the 
structure  of  the  building.  No  information 
was  submitted  on  technical 
specifications  for  such  equipment. 


Response.  These  guidelines 
intended  to  address  only  that  i 
that  is  fixed  or  built  into  the  st 
the  building.  The  Board  believi 
this  issue  requires  further  stud 
can  be  addressed  in  the  guidel 
Board  may  provide  technical  a 
in  this  area. 

Temporary  Structures  (4.1.1(4) 

Comment.  The  NPRM  asked 
trailers  at  construction  sites  si 
included  in  the  list  of  temporal 
structures  in  4.1.1(4)  covered  b 
guidelines.  Most  of  the  comme 
each  category  who  responded 
question  stated  that  such  strut 
should  not  be  required  to  com] 
the  guidelines.  The  Associated 
Contractors  of  America  pointe 
the  legislative  history  specific! 
that  construction  sites  are  not 
considered  a  public  accommoc 
See  H.  Rept.  101-485,  pt.  1,  at  2 

Response.  Based  on  legislati 
history,  the  list  of  temporary  s 
in  4.1.1(4)  has  been  revised  to 
construction  trailers  are  not  in 

General  Exceptions  (4.1.1(5)) 

Comment.  With  respect  to  tl 
exception  in  4.1.1(5)(a)  for  stru 
impracticabihty  in  new  constr 
some  commenters  questioned 
such  an  exception  is  necessary 
construction.  Other  commente 
requested  that  the  term  be  furt 
defined.  A  few  commenters  su 
that  the  exception  implied  thai 
building  or  facility  was  exemp 
guidelines. 

Response.  The  exception  in 
is  based  on  section  303(a)(1)  o: 
The  legislative  history  explain 
exception  is  a  narrow  one  and 
only  in  rare  circumstances  wh 
characteristics  of  terrain  prevt 
incorporation  of  accessibility  I 
H.  Rept.  101-485.  pt.  2.  at  120. ' 
legislative  history  further  expl 
the  exception  is  not  to  be  view 
totally  exempting  the  entire  bi: 
facility  for  the  guidelines,  id.  T 
exception  has  been  revised  to 
that  if  full  compliance  with  the 
guidelines  is  structurally  impr; 
in  new  construction,  the  entity 
comply  with  the  guidelines  to  < 
that  it  is  not  structurally  impra 
Any  portion  of  the  building  or 
which  can  be  made  accessible 
required  by  the  guidelines  to  b 
accessible  must  comply  with  ti 
guidelines. 

Comment.  The  NPRM  asked 
other  spaces  should  be  include 
hst  in  4.1.1(5)(b)  of  spaces  exei 
complying  with  the  guidelines 
whether  functional  criteria  she 
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stations  are  not  required  to  be 
constructed  in  a  fully  accessible  manner. 
H.  Rept.  101-485.  pt.  3,  at  63. 
Modifications  to  an  individual 
workstation  would  be  covered  by 
reasonable  accommodation  under  title  I 
of  the  ADA  which  prohibits 
discrimination  in  employment  on  the 
basis  of  disability.  The  Equal 
Employment  Opportunity  Commission  is 
responsible  for  issuing  regulations  to 
implement  title  I  of  the  ADA. 

The  provision  in  4.1.1(3)  has  been 
revised  to  clarify  that  areas  that  are 
used  only  by  employees  as  work  areas 
shall  be  designed  and  constructed  so 
that  individuals  with  disabilities  can 
approach,  enter,  and  exit  the  areas.  For 
instance,  individual  office  rooms  in  a 
typical  office  building  must  be  on  an 
accessible  route  and  the  doors  to  the 
rooms  must  comply  with  the  technical 
specifications  in  4.13. 

The  guidelines  do  not  require  that  any 
work  areas  be  constructed  to  permit 
maneuvering  within  the  work  area  (e.g., 
maneuvering  spaces  around  a  desk)  or 
that  fixed  or  built-in  equipment  be 
accessible  (e.g.,  counters  or  shelves). 
However,  modifications  may  be 
required  to  a  particular  work  area  for  an 
individual  employee  or  apphcant  with  a 
disability  as  a  reasonable 
accommodafion  under  fitle  I  of  the  ADA. 

The  appendix  includes  advisory 
guidance  on  individual  work  stations  at 
A4.1.1(3).  Where  there  are  a  series  of 
built-in  or  fixed  individual  work  stations 
of  the  same  type  (e.g.,  laboratories, 
service  counters,  ticket  booths),  in  order 
to  facilitate  reasonable  accommodation 
at  a  future  date,  it  is  recommended  that 
5%  or  at  least  one  of  each  type  of  work 
station  should  be  constructed  so  that  an 
individual  with  disabilifies  can 
maneuver  within  the  work  station. 
Consideration  should  also  be  given  to 
placing  shelves  in  an  employee  work 
area  at  a  convenient  height  for 
accessibility  or  installing  commercially 
available  shelving  that  is  adjustable  so 
that  reasonable  accommodations  can  be 
made  in  the  future. 

Comment.  The  NPRM  requested 
information  on  fixed  or  built-in 
equipment  in  physician's  offices  that  is 
used  by  patients  and  should  be 
addressed  by  the  guidelines. 
Commenters  recommended  that 
examining  tables,  diagnostic  machinery, 
and  dental  chairs  should  be  accessible 
or  adaptable.  However,  anecdotal 
information  suggests  that  most  of  the 
equipment  is  not  fixed  or  built-in  the 
structure  of  the  building.  No  information 
was  submitted  on  technical 
specifications  for  such  equipment 


Response.  These  guidelines  are 
intended  to  address  only  that  equipment 
that  is  fixed  or  built  into  the  structure  of 
the  building.  The  Board  believes  that 
this  issue  requires  further  study  before  it 
can  be  addressed  in  the  guidelines.  The 
Board  may  provide  technical  assistance 
in  this  area. 

Temporary  Structures  (4.1.1(4)] 

Comment.  The  NPRM  asked  whether 
trailers  at  construction  sites  should  be 
included  in  the  list  of  temporary 
structures  in  4.1.1(4)  covered  by  the 
guidelines.  Most  of  the  commenters  from 
each  category  who  responded  to  the 
question  stated  that  such  structures 
should  not  be  required  to  comply  with 
the  guidelines.  The  Associated  General 
Contractors  of  America  pointed  out  that 
the  legislative  history  specifically  states 
that  construction  sites  are  not  to  be 
considered  a  public  accommodation. 
See  H.  Rept.  101-485.  pt.  1,  at  36. 

Response.  Based  on  legislative 
history,  the  list  of  temporary  structures 
in  4.1.1(4)  has  been  revised  to  state  that 
construction  trailers  are  not  included. 

General  Exceptions  (4.1.1(5)) 

Comment.  With  respect  to  the 
exception  in  4.1.1(5)(a)  for  structural 
impracticability  in  new  construction, 
some  commenters  questioned  whether 
such  an  exception  is  necessary  in  new 
construction.  Other  commenters 
requested  that  the  term  be  further 
defined.  A  few  commenters  suggested 
that  the  exception  implied  that  the  entire 
building  or  facility  was  exempt  from  the 
guidelines. 

Response.  The  exception  in  4.1.1(5)(a) 
is  based  on  section  303(a)(1)  of  the  ADA. 
The  legislative  history  explains  that  the 
exception  is  a  narrow  one  and  applies 
only  in  rare  circumstances  where  unique 
characteristics  of  terrain  prevent  the 
incorporation  of  accessibility  features. 
H.  Rept.  101-485.  pt.  2,  at  120.  The 
legislative  history  fiulher  explains  that 
the  exception  is  not  to  be  viewed  as 
totally  exempting  the  entire  building  or 
facility  for  the  guidelines,  id.  The 
exception  has  been  revised  to  clarify 
that  if  full  compliance  with  the 
guidelines  is  structurally  impracticable 
in  new  construction,  the  entity  must 
comply  with  the  guidelines  to  the  extent 
that  it  is  not  structurally  impracticable. 
Any  portion  of  the  building  or  facility 
which  can  be  made  accessible  and  is 
required  by  the  guidelines  to  be 
accessible  must  comply  with  the 
guidelines. 

Comment.  The  NPRM  asked  whether 
other  spaces  should  be  included  in  the 
list  in  4.1.1(5)(b)  of  spaces  exempt  from 
complying  with  the  guidelines  and 
whether  functional  criteria  should  be 


developed  for  identifying  such  spaces. 
Most  of  the  commenters  who  responded 
to  the  question  favored  the  functional 
criteria  approach.  Commenters  also 
recommended  specific  spaces  to  be 
included  in  the  exception. 

Response.  The  exception  in  4.1.1(5)(b) 
has  been  revised  to  include  functional 
criteria  and  exempts  non-occupiable 
spaces  that  are:  (a)  Accessed  only  by 
ladders,  catwalks,  crawl  spaces,  very 
narrow  passageways,  or  freight  or  non- 
passenger  elevators;  and  (b)  frequented 
only  by  service  personnel  for  repair 
purposes.  Such  spaces  include  but  are 
not  limited  to  elevator  pits,  elevator 
penthouses,  and  piping  or  equipment 
catwalks.  Some  of  the  spaces 
recommended  by  commenters  such  as 
cooling  towers  and  utility  tunnels  would 
be  covered  by  the  functional  criteria. 
Other  spaces  suggested  by  commenters 
such  as  mechanical  rooms  or  closets 
that  are  not  accessed  by  ladders  or  very 
narrow  passageways  are  considered 
employee  work  areas  and  are  covered 
under  4.1.1(3)  which  only  requires  that 
individuals  with  disabilities  be  able  to 
approach,  enter,  and  exit  the  area  but 
does  not  require  maneuvering  space  to 
be  provided  in  the  area. 

Observation  galleries  that  are  raised 
to  look  out  over  an  area  below  and  are 
used  primarily  for  security  purposes 
have  also  been  included  in  the  spaces 
exempt  from  the  guidelines.  This 
exemption  prevails  over  the  requirement 
in  4.1.1(3)  that  employee  work  areas  be 
designed  and  constructed  so  that 
individuals  with  disabilities  can 
approach,  enter,  and  exit  the  area. 
Under  the  exemption,  a  vertical  means 
of  accessibility  is  not  required  to  such 
galleries.  However,  modifications  to 
such  galleries  to  provide  a  vertical 
means  of  access  to  an  employee  with  a 
disability  may  be  required  as  a 
reasonable  accommodation  under  title  I 
of  the  ADA. 

4.1.2    Accessible  Sites  and  Exterior 
Facilities 

This  section  contains  scoping 
provisions  for  accessible  sites  and 
exterior  faciUties. 

Accessible  Route  (4.1.2(1)  and  (2)) 

Protruding  Objects  (4.1.2(3)) 

Ground  Surfaces  (4.1.2(4)) 

Few  comments  were  received  on 
these  scoping  provisions  and  they  did 
not  warrant  any  changes. 

Parking  (4.1.2(5)) 

Comment.  A  number  of  commenters 
from  each  category  stated  that  the 
number  of  accessible  parking  spaces 
specified  in  the  table  in  4.1.2.(5)(a)  is 


adequate.  Some  commenters  stated  that 
the  number  should  be  increased,  and 
other  commenters  stated  that  the 
number  should  be  reduced.  One 
commenter  submitted  a  report  prepared 
for  the  institute  of  Traffic  Engineers 
(HE)  which  was  based  on  a  survey  of 
198  sites  taken  between  1986  and  1987. 
The  ITE  report  recommended  that  the 
number  of  accessible  spaces  be  based 
on  occupancy  type  and  gross  floor  area 
of  the  building  or  facility.  The  National 
Parking  Association  (NPA)  and  some 
members  of  its  Parking  Consultants 
Council  (PCC)  submitted  recommended 
standards  based  on  the  ITE  report.  The 
NPA/PCC  standards  recommend  that 
three  categories  be  estabhshed  for 
accessible  parking  spaces:  High  use, 
moderate  use,  and  low  use.  The  high  use 
category  would  provide  a  number  of 
accessible  parking  spaces  similar  to  that 
contained  in  the  table  in  4.1.2(5)(a)  and 
apply  to  occupancy  types  where  an 
above  average  number  of  individuals 
with  disabilities  might  reasonably  be 
anticipated.  The  NPA/PCC  suggested 
that  high  use  occupancy  types  would 
include  hospitals,  nursing  homes, 
medical  office  buildings,  and  social 
service  agencies.  The  low  use  category 
would  provide  for  approximately  one- 
half  the  number  of  accessible  spaces  as 
the  high  use  category  and  apply  to 
occupancy  types  which  generate 
primarily  regular,  long-term  parking  (3 
hours  or  more  in  duration)  such  as 
airports,  schools,  universities,  office 
buildings  (except  medical], 
warehousing,  manufacturing,  and 
industries.  Tlie  medium  use  category 
would  provide  for  a  number  of 
accessible  parking  spaces  between  the 
high  use  and  low  use  categories  and 
apply  to  any  occupancy  type  that  does 
not  clearly  qualify  as  either  high  or  low 
use.  The  NPA  submitted  a  revised  set  of 
recommendations  after  the  close  of  the 
comment  period  based  on  a  recent 
survey  by  its  members.  In  place  of  the 
high,  medium,  and  low  use  categories, 
the  NPA  recommended  three  classes  of 
occupancy  types.  Class  I  would  consist 
of  medical  facilities  and  have  a  slightly 
higher  number  of  accessible  parking 
spaces  then  contained  in  the  table  in 
4.1.2(5)(a).  Class  II  would  consist  of 
public  accommodations  except  those 
specifically  included  in  Classes  I  or  III 
and  provide  for  a  number  of  accessible 
parking  spaces  similar  to  that  contained 
in  the  table  in  4.1.2(5)(a).  According  to 
the  NPA,  the  recent  survey  data  showed 
the  munber  of  parking  spaces  specified 
in  the  table  in  4.1.2(5)(a)  "appears  to 
reasonably  fit  the  Class  II  uses  [public 
accommodations]  and  the  requirements 
of  smaller  facilities  are  not 
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unreasonable."  Class  III  would  consist 
of  conunercial  uses,  mixed  uses  in  which 
the  majority  of  parkers  are  generated  by 
a  commercial  use,  public  parking 
facilities  in  central  business  districts, 
and  universities  and  provide  for  about 
one-half  the  number  of  accessible 
parking  spaces  specified  in  the  table  in 
4.1.2(5)(a). 

Response.  The  number  of  parking 
spaces  required  for  specific  occupancy 
uses  is  usually  established  by  State  and 
local  zoning  and  land  use  codes.  The 
guidelines  require  that  a  percentage  of 
the  parking  spaces  required  under  State 
and  local  codes  be  accessible.  As  noted 
above,  the  recent  NPA  survey  supports 
the  adequacy  of  the  table  contained  in 
4.1.2(5)(a)  for  most  public 
accommodations.  A  recent  study 
conducted  for  the  Board  on  accessible 
parking  spaces  and  loading  zones  also 
concluded  that  the  table  in  4.1.2(5)(a) 
was  adequate  and  recommended  that 
surveys  be  taken  every  two  to  three 
years  to  evaluate  its  continuing 
adequacy.  No  changes  have  been  made 
in  the  table  contained  in  4.1.2(5)(a) 
because  the  comments  and  two  surveys 
support  the  table. 

A  sentence  has  been  added  to 
4.1.2(5)(a)  to  clarify  that  spaces  required 
by  the  table  need  not  be  provided  in  the 
particular  lot.  They  may  be  provided  in 
a  different  location  if  equivalent  or 
greater  accessibility  in  terms  of  distance 
from  an  accessible  entrance,  cost,  and 
convenience  is  ensured. 

The  NPRM  proposed  to  add  a 
provision  to  4.1.5(a)  requiring  accessible 
parking  spaces  to  be  located  as  close  as 
practical  to  an  accessible  entrance.  In 
the  final  guidelines,  requirements 
regarding  the  location  of  accessible 
parking  spaces  have  been  consolidated 
in  the  technical  specifications  for 
parking  at  4.6.2  and  are  further 
discussed  there. 

Facilities  that  provide  medical  care 
and  other  services  for  persons  with 
mobility  impairments  are  discussed 
under  a  separate  comment  below.  As  for 
so  called  "low  use"  of  "Class  III" 
0£cupancy  types,  the  ITE  and  NPA 
surveys  apparently  did  not  consider  the 
level  of  accessibility  provided  at  the 
buildings  and  facilities  which  would 
affect  usage  by  individuals  with 
disabihties.  The  Board  finds  no  basis  for 
concluding  that  individuals  with 
disabilities  have  less  need  for  using 
buildings  and  facilities  included  in  the 
so  called  "low  use"  or  "Class  III" 
occupancy  types,  including  airports, 
schools,  universities,  office  buildings, 
and  public  parking  facilities  in  central 
business  districts.  The  passage  and 
implementation  of  the  ADA  will  enable 
and  encourage  many  more  individuals 


with  disabilities  to  use  these  buildings 
and  facilities  and,  therefore,  the  Board 
rejects  establishing  a  separate  table 
with  a  lower  number  of  accessible 
parking  spaces  for  so  called  "low  use" 
or  "Class  III"  occupancy  types. 

Comment.  The  NPRM  asked  whether 
accessible  parking  spaces  should  be 
required  for  vans  and,  if  so,  whether 
such  spaces  should  be  in  addition  to  the 
number  of  accessible  parking  spaces 
specified  in  the  table  in  4.1.2(5)(a)  or  a 
percentage  of  those  spaces.  Most  of  the 
persons  in  each  category  who  responded 
to  the  question  were  in  favor  of 
requiring  accessible  parking  spaces  for 
vans  and  recommended  that  those 
spaces  should  be  a  percentage  of  the 
spaces  specified  in  the  table  in 
4.1.2(5){a].  Specific  recommendations 
ranged  from  0.5%  to  75%.  Commenters 
also  submitted  various 
recommendations  for  the  minimum 
width  of  accessible  parking  spaces 
needed  to  accommodate  vans  which 
ranged  from  13  feet  to  18  feet,  including 
an  adjacent  access  aisle. 
Recommendations  for  vertical  clearance 
needed  for  vans  ranged  from  96  inches 
to  144  inches.  Several  commenters 
recommended  that  all  accessible 
parking  spaces  should  be  the  same  size 
and  be  capable  of  accommodating  vans. 
Some  commenters  recommended 
adoption  of  the  universal  parking  design 
guidelines  developed  by  the  City  of 
Phoenix  Fire  Department  which 
provides  for  all  accessible  parking 
spaces  to  be  at  least  11  feet  wide  and  to 
have  an  adjacent  access  aisle  at  least  5 
feet  wide. 

Response.  The  technical  specification 
in  4.6.3  for  accessible  parking  spaces 
require  such  spaces  to  be  8  feet  (96 
inches)  wide  minimum  and  to  have  an 
adjacent  access  aisle  5  feet  (60  inches) 
wide  minimum.  Two  accessible  parking 
spaces  may  share  a  common  access 
aisle.  An  access  aisle  that  is  60  inches 
wide  does  not  provide  sufficient  space 
to  permit  a  lift  to  be  deployed  from  the 
side  of  a  van  and  still  leave  room  for  a 
person  using  a  wheelchair  or  other 
mobility  aid  to  exit  from  the  lift 
platform.  A  recent  Board  sponsored 
study  on  accessible  parking  and  loading 
zones  conducted  tests  with  various  van, 
lift,  and  wheelchair  combinations  and 
found  that  a  parking  space  and  access 
aisle  ahnost  17  feet  wide  is  needed  to 
deploy  a  lift  and  exit  conveniently. 

Requirements  have  been  added  to  the 
scoping  provisions  in  4.1.2(5)(b) 
requiring  that  one  in  every  eight 
accessible  parking  spaces,  but  not  less 
than  one.  be  served  by  an  access  aisle 
96  inches  (8  feet)  wide  minimum  and  be 
designated  "van  accessible."  For 
instance,  if  there  are  16  accessible 


parking  spaces,  at  least  two  wider 
access  aisles  must  be  provided.  If  a 
wider  access  aisle  is  placed  between 
two  accessible  parking  spaces,  then 
both  parking  spaces  can  accommodate 
vans. 

Requirements  have  also  been  added 
to  the  technical  specifications  in  4.6.5 
regarding  the  vertical  clearance  to  be 
provided  at  van  accessible  parking 
spaces.  The  NPRM  proposed  that  the 
minimum  vertical  clearances  should  be 
114  inches.  This  figure  was  taken  from 
MGRAD  and  UPAS  which  was  based  on 
a  survey  of  paratranslt  vehicles  for 
purposes  of  establishing  the  vertical 
clearance  needed  at  passenger  loading 
zones.  The  survey  found  that  the  highest 
paratransit  vehicle  had  a  height  of  120 
inches  but  that  a  vertical  clearance  of 
114  inches  would  accommodate  most 
paratransit  vehicles.  MGRAD  and  UFAS 
used  the  same  figiu-e  for  accessible 
parking  spaces  for  vans;  however,  such 
spaces  were  not  mandatory.  Personal 
vans  are  usually  not  as  tall  as 
paratransit  vehicles.  This  is  especially 
true  with  growing  use  of  accessible 
mini-vans.  California  requires  a 
minimum  vertical  clearance  of  98  inches 
which  accommodates  most  vans  without 
seriously  affecting  multi-level  parking 
structures.  Based  on  the  experience  with 
the  California  standard,  the  technical 
specifications  in  4.6.5  adopt  a  minimum 
vertical  clearance  of  98  inches  for  van 
accessible  parking  spaces.  The  vertical 
clearance  must  be  provided  along  at 
least  one  vehicle  access  route  from  the 
site  entrance(s)  and  exit(s)  to  the  van 
accessible  parking  space.  The  technical 
specifications  in  4.6.5  permit  the  van 
accessible  parking  spaces  to  be  grouped 
on  one  level  of  a  parking  structure. 

An  exception  has  also  been  added  to 
4.1.2(5){a)  permitting  all  required 
accessible  parking  spaces  to  conform  to 
the  universal  parking  design  guidelines 
developed  by  the  City  of  Phoenix  Fire 
Department.  As  discussed  above,  those 
guidelines  provide  for  accessible 
parking  spaces  to  be  at  least  11  feet 
wide  and  to  have  an  adjacent  access 
aisle  at  least  5  feet  wide.  Additional 
information  on  the  universal  parking 
design  guidelines  is  provided  in  the 
appendix  at  A4.6.3 

Comment.  A  number  of  commenters 
recommended  that  the  scoping  provision 
for  accessible  parking  spaces  at 
transient  lodging  (4.1.2(5)(d)  in  the 
NPRM)  be  revised.  The  provision  would 
require  that  where  parking  is  provided 
for  all  occupants,  one  accessible  parking 
space  be  provided  for  each  accessible 
unit  or  sleeping  room;  and  where 
parking  is  provided  for  visitors.  2%  of 
the  spaces  or  a  least  one  be  accessible. 


Some  commenters  pointed  ou 
provision  was  not  workable  b 
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for  each  room. 
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specified  in  the  table  in  4.1.2(1 
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providing  services  for  person: 
mobility  impairments  such  as 
rehabilitation  facilities  to  pro 
higher  number  of  accessible  p 
spaces.  Most  of  the  conunentt 
responded  to  the  question  fav 
requiring  such  facilities  to  pre 
higher  number  of  accessible  p 
spaces.  Some  commenters 
recommended  that  the  percer 
greater  than  that  proposed  in 

Response.  The  scoping  proi 
4.1.2(5)(d)  (4.1.2(5)(e)  in  the  N 
been  revised  and  clarified.  Tl 
provision  has  been  clarified  a 
to  facilities  that  provide  medi 
and  other  services  for  person 
mobility  impairments  and  uni 
facilities.  Generally,  facilities 
provide  medical  care  and  oth 
for  persons  with  mobility  imp 
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Comment,  The  National  Pa 
Association  (NPA)  requested 
parking  facilities  not  be  requi 
comply  with  the  guidelines. 

Response.  Valet  parking  fa 
different  from  self-parking  fai 
valet  parking  facilities,  the  d 
passenger  usually  leave  the  v 
the  entrance  of  the  facihty  ar 
person  parks  the  vehicle.  The 
guidelines  require  in  4.1.2(5)(i 
parking  facilities  provide  an  i 
passenger  loading  zone  local 
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parking  spaces,  at  least  two  wider 
access  aisles  must  be  provided.  If  a 
wider  access  aisle  is  placed  between 
two  accessible  parking  spaces,  then 
both  parking  spaces  can  accommodate 
vans. 

Requirements  have  also  been  added 
to  the  technical  specifications  in  4.6.5 
regarding  the  vertical  clearance  to  be 
provided  at  van  accessible  parking 
spaces.  The  NPRM  proposed  that  the 
minimum  vertical  clearances  should  be 
114  inches.  This  figiue  was  taken  from 
MGRAD  and  UFAS  which  was  based  on 
a  survey  of  paratransit  vehicles  for 
purposes  of  establishing  the  vertical 
clearance  needed  at  passenger  loading 
zones.  The  survey  found  that  the  highest 
paratransit  vehicle  had  a  height  of  120 
inches  but  that  a  vertical  clearance  of 
114  inches  would  accommodate  most 
paratransit  vehicles.  MGRAD  and  UFAS 
used  the  same  figure  for  accessible 
parking  spaces  for  vans;  however,  such 
spaces  were  not  mandatory.  Personal 
vans  are  usually  not  as  tall  as 
paratransit  vehicles.  This  is  especially 
true  with  growing  use  of  accessible 
mini-vans.  California  requires  a 
minimum  vertical  clearance  of  98  inches 
which  accommodates  most  vans  without 
seriously  affecting  multi-level  parking 
structures.  Based  on  the  experience  with 
the  California  standard,  the  technical 
specifications  in  4.6.5  adopt  a  minimum 
vertical  clearance  of  98  inches  for  van 
accessible  parking  spaces.  The  vertical 
clearance  must  be  provided  along  at 
least  one  vehicle  access  route  from  the 
site  entrance(s)  and  exit(s)  to  the  van 
accessible  parking  space.  The  technical 
specifications  in  4.6.5  permit  the  van 
accessible  parking  spaces  to  be  grouped 
on  one  level  of  a  parking  structure. 

An  exception  has  also  been  added  to 
4.1.2(5)(a)  permitting  all  required 
accessible  parking  spaces  to  conform  to 
the  universal  parking  design  guidelines 
developed  by  the  City  of  Phoenix  Fire 
Department.  As  discussed  above,  those 
guidelines  provide  for  accessible 
parking  spaces  to  be  at  least  11  feet 
wide  and  to  have  an  adjacent  access 
aisle  at  least  5  feet  wide.  Additional 
information  on  the  universal  parking 
design  guidelines  is  provided  in  the 
appendix  at  A4.6.3 

Comment.  A  number  of  commenters 
recommended  that  the  scoping  provision 
for  accessible  parking  spaces  at 
transient  lodging  (4.1.2(5)(d)  in  the 
NPRM)  be  revised.  The  provision  would 
require  that  where  parking  is  provided 
for  all  occupants,  one  accessible  parking 
space  be  provided  for  each  accessible 
unit  or  sleeping  room;  and  where 
parking  is  provided  for  visitors,  2%  of 
the  spaces  or  a  least  one  be  accessible. 
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Some  commenters  pointed  out  that  the 
provision  was  not  workable  because 
many  places  of  transient  lodging,  such 
as  hotels,  do  not  provide  parking  spaces 
for  each  room. 

Response.  The  provision  was  based 
on  smiliar  requirement  in  MGRAD  and 
UFAS  which  was  intended  for 
accessible  housing.  The  provision  may 
not  be  applicable  to  all  places  of 
transient  lodging  and  has  been  deleted 
from  the  final  guidelines.  Instead,  places 
of  transient  lodging  must  provide  the 
number  of  accessible  parking  spaces 
specified  in  the  table  in  4.1.2(5)(a). 

Comment.  The  NPRM  asked  whether 
the  scoping  provision  in  4.1.2(5)(d) 
(4.1.2(5)(e)  in  the  NPRM)  should  require 
nonmedical  facilities  that  specialize  in 
providing  services  for  persons  with 
mobility  impairments  such  as  vocational 
rehabilitation  faciUties  to  provide  a 
higher  number  of  accessible  parking 
spaces.  Most  of  the  commenters  who 
responded  to  the  question  favored 
requiring  such  facilities  to  provide  a 
higher  number  of  accessible  parking 
spaces.  Some  commenters 
recommended  that  the  percentage  be 
greater  than  that  proposed  in  the  NPRM. 

Response.  The  scoping  provision  in 
4.1.2(5)(d)  (4.1.2(5)(e)  in  the  NPRM)  has 
been  revised  and  clariHed.  The 
provision  has  been  clarified  as  applying 
to  facilities  that  provide  medical  care 
and  other  services  for  persons  with    * 
mobility  impairments  and  units  of  such 
facilities.  Generally,  facilities  that 
provide  medical  care  and  other  services 
for  persons  with  mobility  impairments 
are  required  to  provide  the  number  of 
accessible  parking  spaces  specified  in 
the  table  in  4.1.2(5)(a)  except  in  two 
cases.  The  first  case  applies  to 
outpatient  units  and  facilities  where  10% 
of  the  total  number  of  parking  spaces 
serving  each  such  unit  or  facility  must 
be  accessible.  The  second  case  apphes 
to  units  and  facilities  that  specialize  in 
treatment  or  services  for  persons  with 
mobility  impairments  where  20%  of  the 
total  number  of  parking  spaces  serving 
each  such  unit  or  facility  must  be 
accessible.  The  latter  case  would 
include  vocational  rehabilitation 
facilities. 

Comment,  The  National  Parking 
Association  (NPA)  requested  that  valet 
parking  facilities  not  be  required  to 
comply  with  the  guidelines. 

Response.  Valet  parking  facilities  are 
different  from  self-parking  facilities.  In 
valet  parking  facilities,  the  driver  and 
passenger  usually  leave  the  vehicle  at 
the  entrance  of  the  facility  and  another 
person  parks  the  vehicle.  The  final 
guidelines  require  in  4.1.2(5)(e)  that  valet 
parking  facilities  provide  an  accessible 
passenger  loading  zone  located  on  an 


accessible  route  to  the  entrance  of  the 
facility.  Additional  advisory  material  on 
valet  parking  is  included  in  the 
appendix  at  A4.1.2(5)(e). 

Portable  Toilet  and  Bathing  Units 
(4.1.2(6)) 

Comment.  The  NPRM  asked  whether 
the  scoping  provision  of  accessible 
portable  toilets  and  bathing  units  should 
be  advisory  or  mandatory.  Most  persons 
who  responded  to  the  question  favored 
making  the  provision  mandatory.  As  for 
how  many  accessible  units  should  be 
required  when  single  user  units  are 
clustered  at  a  single  location,  the 
recommendations  ranged  from  at  least 
one  unit  to  100%. 

Response.  The  provision  has  been 
revised  to  require  that  where  single  user 
portable  toilet  or  bathing  units  are 
clustered  at  a  single  location,  at  least  5% 
but  no  less  than  one  of  the  units  at  each 
cluster  must  be  accessible. 

Comment.  Several  commenters 
recommended  that  portable  toilet  units 
at  construction  sites  should  not  be 
required  to  be  accessible. 

Response.  An  exception  has  been 
added  for  portable  toilet  units  at 
construction  sites  used  exclusively  by 
construction  persormel. 

Exterior  Signage  (4.1.2(7)) 

Comment.  Based  on  the  comments 
received  from  graphic  designers  and 
sign  manufacturers,  the  Board  concluded 
that  the  scoping  provisions  and 
technical  specifications  for  signage  were 
unclear  and  needed  to  be  revised.  Many 
interpreted  the  NPRM  as  requiring  all 
signs  to  have  raised  and  brailled 
characters  and  all  upper  case  letters. 

Response.  The  scoping  provisions  for 
exterior  and  interior  signage  and  the 
accompanying  technical  specifications 
have  been  clarified  and  revised  in 
response  to  the  comments.  See  4.1.3(16) 
for  scoping  provisions  for  interior 
signage;  and  4.30  for  technical 
specifications  for  signage.  Exterior  signs 
which  designate  permanent  rooms  and 
spaces  must  comply  with  the  technical 
specifications  in  4.30.1  and  4.30.4 
through  4.30.6  for  raised  and  brailled 
characters,  finish  and  contrast,  and 
mounting  location  and  height.  For 
instance,  signs  on  toilet  facilities  at  a 
zoo  must  have  raised  and  brailled 
characters  designating  the  men's  and 
women's  toilet  facilities,  and  also  meet 
the  finish  and  contrast,  and  mounting 
location  and  height  requirements, 
Exterior  signs  which  provide  directions 
to  or  information  about  functional 
spaces  of  a  building  or  facility  must 
comply  with  the  technical  specifications 
in  4.30.1,  4.30.2  and  4.30.5  for  character 
proportion,  and  finish  and  contrast.  The 


technical  specifications  in  4.30.3  for 
character  height  must  also  be  complied 
with  if  the  signage  is  suspended  or 
projected  overhead  in  compliance  with 
the  technical  specifications  in  4.4.2  for 
head  room  for  protruding  objects.  For 
instance,  a  sign  adjacent  to  a  pedestrian 
walkway  directing  the  public  to  an 
accessible  entrance  to  a  building  or 
facility  must  meet  the  character 
proportion  and  finish  and  contrast 
requirements,  as  well  as  the  character 
height  requirements  if  suspended  or 
projected  above  the  walkway  in 
compliance  with  4.4.2. 

4.1.3    Accessible  Buildings:  New 
Construction 

This  section  contains  scoping 
provisions  for  new  construction  of 
accessible  buildings  and  facilities. 

Accessible  Route  (4.1.3(1)) 

Protruding  Objects  (4.1.3(2)) 

Ground  and  Floor  Surfaces  (4.1.3(3)) 

Few  comments  were  received  on 
these  scoping  provisions  and  they  did 
not  warrant  any  changes. 

Stairs  (4.1.3(4)) 

Comment.  Several  commenters 
requested  clarification  regarding 
whether  4.1.3(4)  applies  to  exterior 
stairs,  as  well  as  interior  stairs. 

Response.  The  provision  has  been 
clarified  that  interior  and  exterior  stairs 
must  comply  with  the  technical 
specifications  in  4.9  for  stairs  when  they 
connect  levels  that  are  not  connected  by 
an  elevator  or  other  accessible  means  of 
vertical  access  (e.g.,  ramp  or  lift).  In 
other  words,  for  example,  if  an  elevator 
serves  as  a  means  of  going  from  one 
floor  to  another,  the  stairs  connecting 
the  two  floors  are  not  required  to 
comply  with  4.9. 

Comment.  The  NPRM  asked  whether 
in  new  construction  stairs  coimecting 
levels  that  are  also  served  by  an 
elevator  should  be  required  to  comply 
with  the  technical  specifications  in  4.9 
for  stairs  especially  since  stairs  must  be 
used  in  emergency  evacuations.  Most 
persons  who  responded  to  the  question 
favored  such  a  requirement.  Several 
commenters  recommended  that  the 
provision  should  apply  only  to  stairs 
required  by  State  and  local  building 
codes  for  egress.  Other  commenters 
noted  that  the  model  codes  are 
incorporating  more  safety  features  for 
stairs  and  that  it  is  unnecessary  to 
address  the  same  features  in 
accessibihty  standards. 

Response.  The  technical 
specifications  in  4.9  regarding  stair 
treads  and  risers,  nosings,  and  handrails 
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are  safety  features  which  affect  all 
members  of  the  pubhc.  As  the  model 
codes  are  updated,  more  general  safety 
features  which  also  provide  greater 
accessibility  are  being  incorporated  in 
those  codes.  The  problem  identifled  in 
the  NPRM  may  be  addressed  through 
the  model  codes.  The  Board  plans  to 
monitor  the  development  of  the  model 
codes  and  has  not  made  any  changes  to 
the  scoping  provision  for  stairs  other 
than  to  clarify  that  the  provisions 
appUes  to  exterior  stairs,  as  well  as 
interior  stairs. 

Elevators  (4.1.3(5)) 

Elevator  Exemption  (4.1.3(5) 
Exceptionl]. 

Comment.  A  number  of  conunenters 
objected  to  exempting  buildings  and 
facilities  that  are  less  than  three  stories 
or  have  less  than  3.000  square  feet  per 
story  from  the  elevator  requirement 
unless  the  building  or  facility  is  a 
shopping  center,  a  shopping  mall,  the 
professional  office  of  a  health  care 
provider,  or  another  type  of  facility  that 
has  been  determined  by  the  Attorney 
General  to  require  an  elevator. 

Response.  The  elevator  exemption  is 
based  on  section  303(b)  of  the  ADA.  The 
Department  of  Justice  is  responsible  for 
implementing  this  section  of  the  ADA 
and  that  agency's  final  regulations  will 
address  definitions  and  application  of 
the  section. 

A  statement  has  been  added  to  the 
appendix  at  4.1.3(8)  explaining  that  if  a 
building  or  facility  is  exempt  from  the 
elevator  requirement,  it  is  not  necessary 
to  provide  another  accessible  means  of 
vertical  access  (e.g.,  ramps,  platform 
lifts  or  wheelchair  lifts)  between  each 
level  of  the  building  or  facility. 

Comment.  Some  commenters 
requested  that  basements,  attics,  and 
mezzanines  be  counted  for  purposes  of 
determining  whether  a  building  or 
facility  is  less  than  three  stories.  Other 
commenters  requested  that  basements, 
attics,  and  mezzanines  not  be  counted. 

Response.  A  "story"  is  defined  in  3.5 
as  including  "occupiable"  space  which 
in  turn  is  defined  as  space  that  is:  (a) 
Designed  for  human  occupancy  in  which 
individuals  congregate  for  amusement, 
educational  or  similar  purposes,  or  in 
which  occupants  are  engaged  at  labor; 
and  (b)  equipped  with  means  of  egress, 
light,  and  ventilation.  If  a  basement  or 
attic  is  designed  or  intended  to  be  used 
as  occupiable  space  or  is  later  altered  to 
be  occupiable,  it  is  counted  for  purposes 
of  determining  whether  a  building  or 
facility  is  less  than  three  stories. 

As  for  mezzanines,  the  model  codes 
do  not  consider  mezzanines  to  be  a 
story.  Where  possible,  the  Board  defines 


terms  in  the  guidelines  to  be  consistent 
with  the  model  codes  when  they  are 
also  consistent  with  the  ADA  and. 
therefore,  mezzanines  are  not  counted 
for  purposes  of  determining  whether  a 
building  or  facility  is  less  than  three 
stories.  However,  as  further  discussed 
below,  if  a  building  or  facility  is  exempt 
from  the  elevator  requirement,  but 
nonetheless  has  a  full  passenger 
elevator,  that  elevator  must  serve  each 
level,  including  the  mezzanine. 

Comment.  Several  commenters 
questioned  why  buildings  and  facilities 
that  are  exempt  from  the  elevator 
requirement  must  comply  with  other 
requirements  in  4.1.3  on  floors  above  or 
below  the  accessible  ground  floor. 

Response.  This  provision  is  based  on 
the  legislative  history  which  states  that 
"the  exception  regarding  elevators  does 
not  obviate  or  limit  in  any  way  the 
obligation  to  comply  with  the  other 
accessibility  requirements  established 
by  this  legislation,  including 
requirements  applicable  to  floors  which, 
pursuant  to  the  exception,  are  not 
served  by  an  elevator."  H.  Rept.  101-485, 
pt  2,  at  114.  There  are  several  reasons 
for  this  provision.  Some  individuals  who 
are  mobility  impaired  may  work  on  a 
building's  second  floor,  which  they  can 
reach  by  stairs  and  the  use  of  crutches; 
however,  the  same  individuals,  once 
they  reach  the  second  floor,  may  then 
use  a  wheelchair  that  is  kept  in  the 
office.  Further,  an  elevator  may  be 
installed  at  a  future  date,  or  an  addition 
to  the  building  or  a  second  building 
which  is  later  connected  may  include  an 
elevator.  The  second  floor  must  also  be 
accessible  to  individuals  with  visual  or 
hearing  impairments. 

Comment.  With  respect  to  a  new 
building  or  facility  that  is  exempt  from 
the  elevator  requirement  but  an  elevator 
is  nonetheless  planned,  the  NPRM  asked 
whether  it  was  appropriate  to  require 
the  elevator  in  such  a  building  or  facility 
to  meet  the  technical  specifications  in 
4.10  for  elevators  and  to  serve  each  level 
in  the  building  or  facility.  Most  persons 
who  responded  to  the  question  favored 
the  requirement.  Some  commenters 
recommended  that  the  provision  be 
limited  to  full  passenger  elevators  and 
not  freight  elevators. 

Response.  This  provision  is  also 
based  on  the  legislative  history.  See  H. 
Rept.  101-485.  pt.  2.  at  114.  The  Board 
agrees  that  the  provision  should  apply 
only  to  full  passenger  elevators  and  has 
added  appropriate  language  to  the 
elevator  exemption.  A  sentence  has  also 
been  added  to  the  provision  that  if  a  full 
passenger  elevator  provides  service 
from  a  garage  to  only  one  level  of  a 
building  or  facihty,  it  is  not  required  to 


serve  the  other  levels  of  the  building  or 
facility. 

Platform  Lifts/Wheelchair  Lifts  (4.1.3(5) 
Exception  4) 

Comment.  The  NPRM  noted  that  some 
building  codes  and  the  proposed  BCMC 
scoping  provisions  prohibit  the 
installation  of  platform  lifts  or 
wheelchair  lifts  as  part  of  a  required 
accessible  route  in  new  construction 
and  asked  a  series  of  questions 
regarding  their  use.  Individuals  with 
disabilities  and  their  organizations  who 
responded  to  the  questions  viewed 
platform  lifts  or  wheelchair  lifts  as 
inferior  to  ramps,  not  independently 
operated,  poorly  maintained,  dangerous, 
and  undignified.  However,  some  of  these 
commenters  acknowledged  that  in  some 
alteration  projects,  and  in  limited  areas 
in  new  construction,  a  platform  lift  or 
wheelchair  lift  may  be  the  only  viable 
option  for  accessibility.  Lift 
manufacturers  and  vendors 
acknowledged  that  there  have  been 
significant  problems  in  the  past  but 
believed  that  improvements  have  been 
made,  and  gave  examples  where  a 
platform  lift  or  wheelchair  lift  provided 
a  better  design  solution  than  a  ramp. 
Several  architects  and  other 
commenters  recommended  that  the 
Board  specify  conditions  for  the  use  of 
platform  lifts  or  wheelchair  lifts. 
Response.  Rather  than  prohibit 
platform  lifts  or  wheelchair  lifts  in  new 
construction,  the  Board  believes  that  the 
better  approach  is  to  specify  the 
conditions  where  their  use  is  allowed. 
The  applicable  exception  under  4.1.3(5) 
has  been  revised  to  permit  the  use  of 
platform  lifts  or  wheelchair  lifts 
complying  with  4.11  and  applicable 
State  or  local  codes  in  new  construction 
under  the  following  conditions: 

(a)  To  provide  an  accessible  route  to 
performing  area  in  an  assembly 
occupancy; 

(b)  To  comply  with  the  wheelchair 
viewing  position  line-of-sight  and 
dispersion  requirements  of  4.33.3  (e.g..  to 
provide  access  to  seating  areas  located 
above  a  cross  aisle  or  to  box  seats); 

(c)  To  provide  access  to  incidental 
occupant  spaces  and  rooms  which  are 
not  open  to  the  general  public  and  which 
house  no  more  than  five  persons  (e.g., 
equipment  control  rooms,  projection 
booths,  radio  and  news  booths,  raised 
pharmacy  platforms,  manager's  stations 
in  food  stores);  and 

(d)  To  provide  access  when  existing 
site  constraints  or  other  constraints 
make  use  of  a  ramp  or  an  elevator 
infeasible. 

The  last  condition  allows  the  use  of 
platform  lifts  or  wheelchair  lifts  only  in 
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very  limited  circumstances  wher 
a  ramp  or  an  elevator  is  infeasib 
to  existing  site  constraints  or  oth 
constraints.  For  example,  if  a  ne' 
building  is  being  constructed 
incorporating  a  historic  facade  v 
must  be  maintained,  thereby  eff« 
predetermining  the  entry  floor  le 
space  for  a  ramp  to  the  entry  floi 
was  not  available,  a  platform  lifl 
wheelchair  lift  would  be  permitt 

Windows  (4.1.3(6)) 

The  NPRM  proposed  to  requir 
operable  windows  comply  with 
technical  specifications  in  4.12  f( 
windows.  For  reasons  explained 
4.12.  the  Board  has  decided  to  re 
the  technical  specifications  for  v 
in  the  final  guidelines  and,  there 
scoping  provision  is  also  reserve 

Doors  (4.1.3(7)) 

Comment.  Several  commenter 
requested  that  a  requirement  be 
for  at  least  one  automated  door 
principal  entrance,  or  at  each  en 
or  at  certain  rooms  (e.g.,  restrooi 
meeting  rooms). 

Response.  The  force  required 
a  door  can  affect  usability  of  a  b 
or  facility  by  individuals  with 
disabilities.  This  is  especially  tn 
exterior  doors  where  a  variety  o 
can  affect  closing  force  (e.g.,  wir 
pressure,  weight  of  door,  heatinj 
ventilation  systems,  positive  or  i 
pressure  within  a  building).  Neit 
UFAS  nor  these  guidelines  spec! 
opening  force  for  exterior  doors 
of  these  variable  factors.  Requir 
automated  door  in  certain  occup 
or  large  buildings  could  provide 
solution  to  the  problem.  The  Boe 
to  study  this  issue  to  determine 
and  in  what  types  of  buildings  a 
facilities  automated  doors  may  I 
practical  or  necessary  and  cost  I 
for  future  revision  of  the  guidelii 

Entrances  (4.1.3(8)) 

Comment.  The  NPRM  asked  t' 
questions  regarding  entrances  ir 
construction.  First,  in  the  case  o 
buildings  that  have  more  than  oi 
ground  floor  level  (e.g.,  building! 
split  level  entrance  leading  only 
or  escalators  which  connect  wit 
and  lower  levels  less  than  one  s 
above  or  below  grade,  and  builc 
built  on  hillsides  with  more  thar 
floor  having  direct  access  to  gra 
should  each  ground  floor  level  h 
accessible  entrance?  ' '  Second, 


' '  Thia  question  was  suggested  by  the  I 
history  whieh  stated  that:  "(ajccessibility 
requirements  shall  not  be  evaded  by  com 
facilities  in  such  •  way  that  no  story  com 
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serve  the  other  levels  of  the  building  or 
facility. 

Platform  Lifts/Wheelchair  Lifts  (4.1.3(5) 
Exception  4) 

Comment.  The  NPl^  noted  that  some 
building  codes  and  the  proposed  BCMC 
scoping  provisions  prohibit  the 
installation  of  platform  lifts  or 
wheelchair  lifts  as  part  of  a  required 
accessible  route  in  new  construction 
and  asked  a  series  of  questions 
regarding  their  use.  Individuals  with 
disabilities  and  their  organizations  who 
responded  to  the  questions  viewed 
platform  lifts  or  wheelchair  lifts  as 
inferior  to  ramps,  not  independently 
operated,  poorly  maintained,  dangerous, 
and  undignified.  However,  some  of  these 
commenters  acknowledged  that  in  some 
alteration  projects,  and  in  limited  areas 
in  new  construction,  a  platform  Uft  or 
wheelchair  lift  may  be  the  only  viable 
option  for  accessibility.  Lift 
manufacturers  and  vendors 
acknowledged  that  there  have  been 
significant  problems  in  the  past  but 
believed  that  improvements  have  been 
made,  and  gave  examples  where  a 
platform  lift  or  wheelchair  lift  provided 
a  better  design  solution  than  a  ramp. 
Several  architects  and  other 
commenters  recommended  that  the 
Board  specify  conditions  for  the  use  of 
platform  lifts  or  wheelchair  lifts. 
Response.  Rather  than  prohibit 
platform  lifts  or  wheelchair  lifts  in  new 
construction,  the  Board  believes  that  the 
better  approach  is  to  specify  the 
conditions  where  their  use  is  allowed. 
The  applicable  exception  under  4.1.3(5] 
has  been  revised  to  permit  the  use  of 
platform  lifts  or  wheelchair  Hfts 
complying  with  4.11  and  applicable 
State  or  local  codes  in  new  construction 
under  the  following  conditions: 

(a)  To  provide  an  accessible  route  to 
performing  area  in  an  assembly 
occupancy; 

(b)  To  comply  with  the  wheelchair 
viewing  position  line-of-sight  and 
dispersion  requirements  of  4.33.3  (e.g..  to 
provide  access  to  seating  areas  located 
above  a  cross  aisle  or  to  box  seats); 

(c)  To  provide  access  to  incidental 
occupant  spaces  and  rooms  which  are 
not  open  to  the  general  public  and  which 
house  no  more  than  five  persons  (e.g., 
equipment  control  rooms,  projection 
booths,  radio  and  news  booths,  raised 
pharmacy  platforms,  manager's  stations 
in  food  stores);  and 

(d)  To  provide  access  when  existing 
site  constraints  or  other  constraints 
make  use  of  a  ramp  or  an  elevator 
infeasible. 

The  last  condition  allows  the  use  of 
platform  lifts  or  wheelchair  lifts  only  in 


very  limited  circumstances  where  use  of 
a  ramp  or  an  elevator  is  infeasible  due 
to  existing  site  constraints  or  other 
constraints.  For  example,  if  a  new  infill 
building  is  being  constructed 
incorporating  a  historic  facade  which 
must  be  maintained,  thereby  effectively 
predetermining  the  entry  floor  level,  and 
space  for  a  ramp  to  the  entry  floor  level 
was  not  available,  a  platform  lift  or 
wheelchair  lift  would  be  permitted. 

Windows  (4.1.3(6)) 

The  NPRM  proposed  to  require  that 
operable  windows  comply  with  the 
technical  specifications  in  4.12  for 
windows.  For  reasons  explained  under 
4.12.  the  Board  has  decided  to  reserve 
the  technical  specifications  for  windows 
in  the  final  guidelines  and,  therefore,  the 
scoping  provision  is  also  reserved. 

Doors  (4.1.3(7)) 

Comment.  Several  commenters 
requested  that  a  requirement  be  added 
for  at  least  one  automated  door  at  a 
principal  entrance,  or  at  each  entrance, 
or  at  certain  rooms  (e.g.,  restrooms, 
meeting  rooms). 

Response.  The  force  required  to  open 
a  door  can  affect  usability  of  a  building 
or  facility  by  individuals  with 
disabilities.  This  is  especially  true  for 
exterior  doors  where  a  variety  of  factors 
can  affect  closing  force  (e.g.,  wind 
pressure,  weight  of  door,  heating  and 
ventilation  systems,  positive  or  negative 
pressure  within  a  building).  Neither 
UFAS  nor  these  guidelines  specify  an 
opening  force  for  exterior  doors  because 
of  these  variable  factors.  Requiring  an 
automated  door  in  certain  occupancies 
or  large  buildings  could  provide  a 
solution  to  the  problem.  The  Board  plans 
to  study  this  issue  to  determine  where 
and  in  what  types  of  buildings  and 
facilities  automated  doors  may  be 
practical  or  necessary  and  cost  feasible 
for  future  revision  of  the  guidelines. 

Entrances  (4.1.3(8)) 

Comment.  The  NPRM  asked  two 
questions  regarding  entrances  in  new 
construction.  First,  in  the  case  of 
buildings  that  have  more  than  one 
ground  floor  level  (e.g.,  buildings  with  a 
split  level  entrance  leading  only  to  stairs 
or  escalators  which  connect  with  upper 
and  lower  levels  less  than  one  story 
above  or  below  grade,  and  buildings 
built  on  hillsides  with  more  than  one 
floor  having  direct  access  to  grade], 
should  each  ground  floor  level  have  an 
accessible  entrance?  ' '  Second,  should 


all  entrances  to  every  building  be 
accessible.  Businesses  generally  favored 
providing  an  accessible  entrance  at  only 
one  ground  floor  level  in  response  to  the 
first  question  and  making  some  but  not 
all  entrances  accessible  in  response  to 
the  second  question.  Individuals  with 
disabilities  and  their  organizations,  and 
commenters  from  other  categories, 
generally  favored  providing  an 
accessible  entrance  at  each  ground  floor 
level  in  response  to  the  first  question 
and  making  all  entrances  accessible  in 
response  to  the  second  question. 

Response.  The  NPRM  proposed  to 
follow  UFAS  which  establishes  two 
requirements  for  entrances.  First,  at 
least  one  principal  entrance  at  each 
ground  floor  would  be  required  to  be 
accessible.'^  Second,  when  a  building  or 
facility  has  entrances  which  normally 
serve  transportation  facilities,  passenger 
loading  zones,  accessible  parking 
facilities,  public  streets  and  sidewalks, 
or  accessible  interior  vertical  access,  at 
least  one  of  tne  entrances  serving  each 
function  would  have  to  be  accessible. 

Depending  on  the  interpretation  of 
what  it  means  for  an  entrance  to 
"normally  serve"  a  function,  the  NPRM 
could  result  in  all  the  entrances  to  a 
building  being  accessible  as  illustrated 
by  the  following  example.  A  building 
has  four  entrances:  One  on  each  side. 
Two  of  the  entrances  lead  directly  to 
parking  lots  of  equal  size  on  opposite 
sides  of  the  building.  People  who  use  the 
building  usually  arrive  by  car  and  enter 
through  the  two  parking  lot  entrances 
making  them  principal  entrances.  Each 
parking  lot  has  accessible  parking 
spaces  and  the  two  parking  lot 
entrances  are  accessible  and  connected 
by  an  accessible  route  to  the  accessible 
parking  spaces.  The  third  entrance  leads 
directly  to  a  driveway  with  a  bus  stop 
and  the  fourth  entrance  leads  directly  to 
a  public  sidewalk.  Even  if  the  bus  stop 
and  the  public  sidewalk  are  connected 
by  an  accessible  route  to  the  two 
parking  lot  entrances,  the  third  and 
fourth  entrances  could  nonetheless  be 
required  to  be  accessible  under  the 
NPRM  if  an  entrance  which  "normally 
serves"  a  function  means  the  nearest 
entrance  which  directly  leads  to  the 
function. 


■  ■  Thia  question  was  suggested  by  the  legislative 
history  whieh  stated  that:  "(ajccessibility 
requirements  shall  not  be  evaded  by  constructing 
facilities  in  such  •  way  that  no  story  constitutes  a 


'ground  floor,'  for  example,  by  constructing  a 
building  whose  main  entrance  leads  only  to 
stairways  or  escalators  that  connect  with  upper  or 
lower  floors:  at  least  one  accessible  ground  story 
must  be  provided. "  H.  Rept.  101-596.  at  77. 

"UFAS  defines  a  "principal  entrance"  as  "the 
main  door  through  which  most  people  enter."  The 
NPRM  defined  a  "principal  entrance  "  as  "one 
through  which  a  significant  number  of  people  enter" 
in  recognition  of  the  fact  that  buildings,  especially 
larger  ones,  typically  have  several  principal 
entrances. 


The  legislative  history  makes  clear 
that  not  every  feature  of  every  building 
needs  to  be  accessible  but  rather  a  high 
level  of  convenient  access  is 
contemplated.  The  legislative  history 
further  states  that  "(a)ccessibiHty 
requirements  shall  not  be  evaded  by 
constructing  facilities  in  such  a  way  that 
no  story  constitutes  a  'ground  floor,'  for 
example,  by  constructing  a  building 
whose  main  entrance  leads  to  stairways 
or  escalators  that  connect  with  upper  or 
lower  floors;  at  least  one  accessible 
groimd  story  must  be  provided."  H. 
Rept.  101-596,  at  77.  Thus,  each  newly 
constructed  building  or  facility  must 
have  at  least  one  ground  story  entrance 
and  at  least  one  accessible  entrance. 
The  legislative  history  does  not  state 
that  all  or  even  most  entrances  must  be 
accessible. 

The  Board  wants  to  ensure  a  high 
level  of  access  to  all  new  buildings 
consistent  with  the  statute.  The  Board   . 
has  sought  to  require  accessible 
entrances  in  a  number  that  is  easily 
definable  and  reasonable.  The  Board 
also  wants  to  ensure  that  the 
requirements  can  be  and  will  be  met  in 
all  instances,  except  in  those  rare  cases 
where  the  structural  impracticability 
exception  applies.  In  some  urban  and 
suburban  areas,  much  new  construction 
is  "infill"  between  existing  facilities  and 
is  constricted  by  slope  and  other  site 
considerations,  such  as  existing 
sidewalks  and  nearby  property  lines.  In 
some  areas  there  are  land  use  plans  and 
other  restrictions  that,  in  effect,  limit 
development  to  sites  where  slopes  are 
between  10%  and  25%.  For  example, 
Maryland  is  considering  imposing  a  land 
use  plan  on  its  localities  which  would 
preserve  "agricultural"  land  (generally 
less  than  10%  slope]  and  steeply  sloped 
land  (more  than  25%  slope)  and  thus 
focus  new  development  in  areas  with 
slopes  between  10%  and  25%.  The  Board 
understands  that  other  States  are 
considering  similar  proposals.  Structural 
impracticability  is  a  very  narrow 
exception  and,  as  explained  in  the 
legislative  history,  does  not  apply  to 
situations  where  a  building  is 
constructed  on  "hilly"  terrain  or  on  a 
plot  of  land  with  steep  slopes.  H.  Rept. 
101-485,  pt.  2,  at  120.  The  Board  believes 
it  would  be  unreasonable  to  require  all 
entrances  to  be  accessible  in  these 
cases. 

There  is  very  little  data  available 
concerning  the  impact  of  site 
considerations  on  entrance  accessibility. 
The  Department  of  Housing  and  Urban 
Development's  analysis  of  its  Fair 
Housing  Accessibility  (FHA)  Guidelines 
estimated  the  cost  of  providing  27 
accessible  entrances  in  new 
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constructions  at  three  different 
apartment  complexes  at  sites  having 
slopes  of  less  than  10%,  as  ranging  from 
an  additional  $240  to  $1636  per  entrance. 
The  average  cost  was  $836  per  entrance. 
This  data  is  not  easily  transferable  to 
commercial  construction  because  of  the 
differences  between  residential  and 
commercial  construction  and  the 
differences  in  the  FHA  guidelines  and 
the  ADA  guidelines.  The  Board's  draft 
final  regulatory  impact  analysis 
estimates  the  cost  of  an  accessible 
building  entrance  ramp  with  a  1:12  slope 
for  a  5-feet  rise  and  railings  extensions 
to  be  $6460  for  offices  and  hotels.  This 
cost  does  not  take  grading  or  retaining 
walls  into  account. 

Thus,  the  Board  is  not  at  this  time 
mandating  100%  accessible  entrances  in 
new  construction.  At  the  same  time,  the 
Board  recognizes  that  providing  only 
one  accessible  entrance  to  a  building 
with  multiple  public  entrances  will  not 
always  achieve  the  high  level  of 
convenient  access  contemplated  by  the 
ADA.  In  light  of  all  these  concerns,  the 
Board  has  established  two  independent 
requirements  for  entrances  in  4.1.3(8)  (a) 
and  (b).  First,  4.1.3{8)(aKi)  requires  that 
at  least  50%  of  all  public  entrances  be 
accessible.  One  of  these  must  be  a 
ground  floor  entrance.  In  addition, 
4.1.3(8)(a)(ii)  requires  that  accessible 
entrances  must  be  provided  in  a  number 
at  least  equivalent  to  the  number  of 
exits  required  by  the  applicable  State  or 
local  building  or  life  safety  code.  This 
provision  acknowledges  the  importance 
of  life  safety  issues  in  access  to.  use  of, 
and  egress  from  a  building.  Model 
building  and  life  safety  codes  are 
generally  consistent  in  their  method  of 
determining  the  number  of  exits 
required,  the  exit  width  necessary,  and 
the  separation  of  exits  needed  to  ensure 
safe  egress  during  an  emergency.  Since 
not  all  exits  are  required  to  serve  as 
entrances,  if  only  one  building  entrance 
is  planned,  and  a  building  or  life  safety 
code  requires  two  fire  exits,  4.1.3(8)(ii) 
would  not  require  the  provision  of  more 
than  the  one  planned  entrance. 
Furthermore.  4.1.8(a)(iii)  requires 
accessible  entrances  be  provided  to 
each  tenancy  in  a  facihty.  One  entrance 
may  be  considered  as  meeting  more 
than  one  of  the  requirements  in 
4.1.3(8)(a)  (i)  through  (iii).  Where 
feasible,  the  accessible  entrances  must 
be  the  entrances  used  by  the  majority  of 
people  visiting  or  working  in  the 
building. 

Second,  4.1.3(8)(b)  (i)  and  (ii)  require 
that  accessible  entrances  be  provided 
from  any  indoor  garages,  pedestrian 
tunnels,  or  elevated  walkways  that  have 
entrances  to  the  facility.  One  entrance 


may  be  considered  as  meeting  more 
than  one  of  the  requirements  in 
4.1.3(8){b)  (i)  and  (ii). 

The  Board  believes  that  these 
provisions,  combined  with  the  other 
requirements  described  above,  will 
ensure  access  at  least  equivalent  to  that 
required  by  MGRAD  and  UFAS  and 
intended  by  Congress. 

The  NPRM  included  a  requirement  in 
the  technical  specifications  for  signage 
at  4.30.1  that  entrances  which  are  not 
accessible  to  have  directional  signage 
complying  with  4.30  indicating  the 
location  of  the  nearest  accessible 
entrance.  This  requirement  has  been 
placed  in  the  scoping  provisions  for 
entrances  in  the  final  guidelines. 

Comment.  Several  commenters 
recommended  including  sections  from 
the  proposed  BCMC  scoping  provisions 
in  the  guidelines  requiring  an  accessible 
entrance  to  be  provided  to  each  tenancy 
within  a  building  (e.g.,  retail  stores  in  a 
strip  shopping  center),  and  all  entrances 
having  walkways  with  a  change  in 
elevation  of  6  inches  or  less  at  the 
entrance  to  be  accessible. 

Response.  Multi-tenant  facilities  such 
as  a  strip  shopping  center  are  generally 
viewed  as  one  building.  To  ensure  that 
each  retail  store  and  other  places  of 
public  accommodation  within  such 
facilities  are  accessible,  a  requirement 
has  been  added  to  4.1.3(8)(a)(iii)  for  an 
accessible  entrance  to  be  provided  to 
each  tenancy  within  a  building.  As  for 
entrances  having  walkways  with  a 
change  in  elevation  of  6  inches  or  less  at 
the  entrance,  the  provision  is  not 
necessary  in  light  of  4.1.3(8)  in  its 
entirety.  Further,  the  proposed  BCMC 
scoping  provision  does  not  address  the 
fact  that  site  preparation  can  usually  be 
made  to  ensure  an  elevation  change  of 
more  than  6  inches,  thereby 
circumventing  the  intent  of  the 
requirement. 

Egress  and  Areas  of  Rescue  Assistance 
(4.1.3(9)) 

Comment.  The  NPRM  proposed  to 
require  "areas  of  refuge"  in  newly 
constructed  buildings  and  facilities 
which  were  defined  as  areas,  which 
have  direct  access  to  an  exit  stairway, 
where  people  who  are  unable  to  use 
stairs  may  remain  safely  to  await 
further  instructions  or  assistance  during 
emergency  evacuation.  Building  owners 
and  managers  and  businesses  objected 
to  the  concept  of  "area  of  refuge."  Many 
of  these  commenters,  including  the 
Building  Owners  and  Managers 
Association  (BOMA),  expressed  concern 
that  such  areas  would  result  in 
restricting  evacuation  of  individuals 
with  disabilities  during  an  emergency. 
Evacuation  plans  were  recommended 


instead.  Individuals  writh  disabihties 
and  their  organizations  who  commented 
on  the  provision  supported  it. 

Response.  The  Board  wishes  to 
emphasize  that  the  purpose  of  areas  of 
refuge  is  to  facilitate  and  not  restrict  the 
evacuation  of  wheelchair  users  and 
other  individuals  with  mobility 
impairments  during  an  emergency. 
MGRAD.  UFAS.  and  the  ANSI  A117.1 
standard,  all  require  that  accessible 
routes  connect  to  an  accessible  place  of 
refuge  in  the  event  of  an  emergency. 
Since  elevators  are  generally  not 
available  for  egress  during  a  fire,  a  safe 
area  is  needed  where  wheelchair  users 
and  other  individuals  with  mobihty 
impairments  who  cannot  exit  by 
stairways  can  temporarily  await  further 
instructions  or  evacuation  assistance. 
To  clarify  this  point,  the  area  has  been 
renamed  "areas  of  rescue  assistance"  in 
the  final  guidelines.  The  appendix  to  the 
guidelines  recognizes  in  A4.3.10  that  an 
emergency  management  plan  for  the 
evacuation  of  people  with  disabilities  is 
essential  in  providing  for  fire  safety  in 
buildings  and  facilities.  However,  an 
evacuation  plan  alone  is  not  sufficient  to 
ensure  the  safety  of  individuals  with 
mobility  impairments  during  an 
emergency  since  individuals  may  not  be 
able  to  transfer  to  an  evacuation  device 
or  may  require  assistance  from  trained 
personnel. 

The  final  guideUnes  incorporate 
modified  scoping  provisions  and 
technical  specifications  fi-om  chapter  31, 
section  3104  of  the  1991  Uniform 
Building  Code.  In  buildings  and 
facilities,  or  portions  of  buildings  and 
facilities,  required  to  be  accessible 
under  the  ADA,  accessible  means  of 
egress  must  be  provided  in  the  same 
number  as  required  for  exits  by  State  or 
local  buidling  and  life  safety  codes. 
Where  a  required  exit  from  an 
occupiable  level  above  or  below  a  level 
of  accessible  exit  discharge  is  not 
accessible,  areas  of  rescue  assistance 
must  be  provided  on  each  level  in  a 
number  equal  to  that  of  inaccessible 
required  exits.  A  horizontal  exit  which 
meets  the  requirements  of  state  or  local 
building  or  life  safety  codes  may  also  be 
used  for  an  area  of  rescue  assistance. 

The  scoping  provisions  in  4.1.3(9)  for 
areas  of  rescue  assistance  do  not  apply 
to  exterior  facilities  covered  by  4.1.2.  For 
example,  parking  lots  and  open  parking 
garages  are  covered  only  by  4.1.2  and 
are  not  required  to  comply  with  the 
scoping  provisions  in  4.1.3(9)  for  areas  of 
rescue  assistance. 

The  technical  specifications  for  areas 
of  rescue  assistance  are  discussed  under 
4.3.11  and  provide  several  alternatives 
for  design  of  such  areas.  The  draft  final 


Federal  Registe: 

regulatory  impact  estimates  the 
additional  direct  costs  for  creatio 
area  of  rescue  assistance  in  a  poi 
a  stairway  landing  in  a  new  builc 
be  $624.  Although  there  are  less 
expensive  alternatives,  this  optio 
analyzed  in  the  draft  final  regulal 
impact  analysis  because  it  is  con 
used  at  the  current  time  in  buildii 
provide  area  of  rescue  assistance 
because  it  represents  the  highest 
of  cost  that  will  be  incurred.  Base 
this  estimate,  the  additional  direc 
for  providing  areas  of  rescue  assi 
in  stairway  landings  in  a  new  lov 
office  building  6  stories  and  40,0G 
square  feet  per  story  would  be  $6 
$.03  per  square  foot  of  building  ai 
in  a  high-rise  office  building  with 
stories  30,000  square  feet  per  stoi 
would  be  $29,952  or  $.04  per  squa 
of  building  area.  In  many  cases  tl 
of  providing  areas  of  rescue  assii 
will  be  mudi  lower  because  such 
can  be  provided  in  elevator  lobbi 
office  rooms,  and  similar  space  u 
other  purposes.  No  costs  will  be 
incurred  in  alterations  or  in  new 
buildings  with  supervised  automi 
sprinkler  systems  because  of  exc 
which  are  included  in  the  final 
guidelines  as  explained  below.  T 
Board  believes  these  costs  to  be 
reasonable  in  light  of  this  imporii 
safety  issue. 

Comment.  Several  conunenten 
requested  that  buildings  and  faci 
equipped  with  a  supervised  autoi 
sprinkler  system  be  exempted  frc 
requirements  for  areas  of  rescue 
assistance. 

Response.  An  exception  has  b( 
added  exempting  buildings  and  f 
having  a  supervised  automatic  s{ 
from  the  requirements  for  areas  ( 
rescue  assistahce.  Supervised  au 
sprinkler  systems  have  built  in  si 
for  monitoring  features  of  the  sys 
such  as  the  opening  and  closing  c 
control  valves,  the  power  supplie 
needed  pumps,  and  water  tank  le 
and  for  indicating  conditions  tha 
impair  the  satisfactory  operation 
sprinkler  system.  Because  of  the! 
monitoring  features,  supervised 
automatic  sprinkler  systems  havi 
level  of  satisfactory  performance 
response  to  fire  conditions  and  tl 
Board  does  not  believe  that  addi 
measures  are  needed  in  buildingi 
facilities  with  such  systems. 

Comment.  TTie  American  Hote 
Motel  Association  requested  tha 
case  of  hotels  and  motels  on  floo 
exclusively  for  guest  rooms,  such 
be  permitted  to  serve  as  areas  of 
assistance  because  State  and  loc 
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instead.  Individuals  with  disabihties 
and  their  organizations  who  commented 
on  the  provision  supported  it. 

Response.  The  Board  wishes  to 
emphasize  that  the  purpose  of  areas  of 
refuge  is  to  facilitate  and  not  restrict  the 
evacuation  of  wheelchair  users  and 
other  individuals  with  mobility 
impairments  during  an  emergency. 
MGRAD,  UFAS,  and  the  ANSI  A117.1 
standard,  all  require  that  accessible 
routes  connect  to  an  accessible  place  of 
refuge  in  the  event  of  an  emergency. 
Since  elevators  are  generally  not 
available  for  egress  during  a  fire,  a  safe 
area  is  needed  where  wheelchair  users 
and  other  individuals  with  mobility 
impairments  who  cannot  exit  by 
stairways  can  temporarily  await  further 
instructions  or  evacuation  assistance. 
To  clarify  this  point,  the  area  has  been 
renamed  "areas  of  rescue  assistance"  in 
the  fmal  guidelines.  The  appendix  to  the 
guidelines  recognizes  in  A4.3.10  that  an 
emergency  management  plan  for  the 
evacuation  of  people  with  disabilities  is 
essential  in  providing  for  fire  safety  in 
buildings  and  facihties.  However,  an 
evacuation  plan  alone  is  not  sufRcient  to 
ensure  the  safety  of  individuals  with 
mobility  impairments  during  an 
emergency  since  individuals  may  not  be 
able  to  transfer  to  an  evacuation  device 
or  may  require  assistance  from  trained 
personnel. 

The  final  guidelines  incorporate 
modified  scoping  provisions  and 
technical  specifications  from  chapter  31, 
section  3104  of  the  1991  Uniform 
Building  Code.  In  buildings  and 
facilities,  or  portions  of  buildings  and 
facilities,  required  to  be  accessible 
under  the  ADA,  accessible  means  of 
egress  must  be  provided  in  the  same 
number  as  required  for  exits  by  State  or 
local  buidling  and  life  safety  codes. 
Where  a  required  exit  from  an 
occupiable  level  above  or  below  a  level 
of  accessible  exit  discharge  is  not 
accessible,  areas  of  rescue  assistance 
must  be  provided  on  each  level  in  a 
number  equal  to  that  of  inaccessible 
required  exits.  A  horizontal  exit  which 
meets  the  requirements  of  state  or  local 
building  or  life  safety  codes  may  also  be 
used  for  an  area  of  rescue  assistance. 

The  scoping  provisions  in  4.1.3(9)  for 
areas  of  rescue  assistance  do  not  apply 
to  exterior  facilities  covered  by  4.1.2.  For 
example,  parking  lots  and  open  parking 
garages  are  covered  only  by  4.1.2  and 
are  not  required  to  comply  with  the 
scoping  provisions  in  4.1.3(9]  for  areas  of 
rescue  assistance. 

The  technical  specifications  for  areas 
of  rescue  assistance  are  discussed  under 
4.3.11  and  provide  several  alternatives 
for  design  of  such  areas.  The  draft  final 


regulatory  impact  estimates  the 
additional  direct  costs  for  creation  of  an 
area  of  rescue  assistance  in  a  portion  of 
a  stairway  landing  in  a  new  building  to 
be  $624.  Although  there  are  less 
expensive  alternatives,  this  option  was 
analyzed  in  the  draft  final  regulatory 
impact  analysis  because  it  is  commonly 
used  at  the  current  time  in  buildings  that 
provide  area  of  rescue  assistance  and 
because  it  represents  the  highest  range 
of  cost  that  will  be  incurred.  Based  on 
this  estimate,  the  additional  direct  costs 
for  providing  areas  of  rescue  assistance 
in  stairway  landings  in  a  new  low-rise 
office  building  6  stories  and  40,000 
square  feet  per  story  would  be  $6,240  or 
$.03  per  square  foot  of  building  area;  and 
in  a  high-rise  office  building  with  25 
stories  30,000  square  feet  per  story 
would  be  $29,952  or  $.04  per  square  foot 
of  building  area.  In  many  cases  the  cost 
of  providing  areas  of  rescue  assistance 
will  be  mudi  lower  because  such  areas 
can  be  provided  in  elevator  lobbies, 
office  rooms,  and  similar  space  used  for 
other  purposes.  No  costs  will  be 
incurred  in  alterations  or  in  new 
buildings  with  supervised  automatic 
sprinkler  systems  because  of  exceptions 
which  are  included  in  the  final 
guidelines  as  explained  below.  The 
Board  believes  these  costs  to  be 
reasonable  in  light  of  this  important  life 
safety  issue. 

Comment.  Several  commenters 
requested  that  buildings  and  facilities 
equipped  with  a  supervised  automatic 
sprinkler  system  be  exempted  from  the 
requirements  for  areas  of  rescue 
assistance. 

Response.  An  exception  has  been 
added  exempting  buildings  and  facilities 
having  a  supervised  automatic  sprinkler 
from  the  requirements  for  areas  of 
rescue  assistahce.  Supervised  automatic 
sprinkler  systems  have  built  in  signals 
for  monitoring  features  of  the  system 
such  as  the  opening  and  closing  of  water 
control  valves,  the  power  supplies  for 
needed  pumps,  and  water  tank  levels, 
and  for  indicating  conditions  that  vsrill 
impair  the  satisfactory  operation  of  the 
sprinkler  system.  Because  of  these 
monitoring  features,  supervised 
automatic  sprinkler  systems  have  a  high 
level  of  satisfactory  performance  and 
response  to  fire  conditions  and  the 
Board  does  not  believe  that  additional 
measures  are  needed  in  buildings  and 
facilities  with  such  systems. 

Comment.  Hie  American  Hotel  and 
Motel  Association  requested  that  in  the 
case  of  hotels  and  motels  on  floors  used 
exclusively  for  guest  rooms,  such  rooms 
be  permitted  to  serve  as  areas  of  rescue 
assistance  because  State  and  local 


building  and  life  safety  codes  require 
them  to  be  fire-resistive. 

Response.  The  organization 
responsible  for  development  of  the 
Uniform  Building  Code  rejected  this 
proposal  on  the  grounds  that  it  is 
inappropriate  to  designate  a  room  or 
space  that  is  not  available  to  the  public 
as  an  area  of  rescue  assistance.  The 
Board  declines  to  accept  the  proposal 
for  the  same  reason.  In  addition,  there 
are  some  inconsistencies  among  State 
and  local  building  and  life  safety  codes 
regarding  requirements  for  fire-resistive 
construction. 

Comment.  Several  commenters  raised 
questions  regarding  the  application  of 
the  requirements  for  areas  of  rescue  of 
assistance  to  alterations  of  existing 
facilities. 

Response.  The  guidelines  require 
areas  of  rescue  assistance  only  in  new 
construction.  For  the  reasons  discussed 
under  4.1.6(l](g),  a  paragraph  has  been 
added  to  the  scoping  provisions  for 
alterations  to  clarify  that  the 
requirements  for  areas  of  rescue 
assistance  do  not  apply  to  alterations  of 
existing  facilities. 

Drinking  Fountains  (4.1.3(10)) 

Comment.  The  NPRM  asked  whether 
a  specific  percentage  of  accessible 
drinking  fountains  should  be  required 
and,  if  so,  whether  at  least  50%  would  be 
an  appropriate  number.  Most  persons 
who  commented  on  the  question  stated 
that  at  least  50%  was  an  appropriate 
number.  Several  commenters  requested 
that  the  provisions  address  the  distance 
between  accessible  drinking  fountains. 

Response.  The  Board  wants  to  ensure 
that  drinking  fountains  are  accessible  to 
wheelchair  users  and  individuals  who 
have  difficulty  bending  or  stooping.  The 
final  guidelines  provide  that  where  there 
is  only  one  drinking  fountain  on  a  floor, 
there  must  be  a  drinking  fountain  that  is 
accessible  to  wheelchair  users  in 
accordance  writh  4.15  and  individuals 
who  have  difficulty  bending  or  stooping. 
This  can  be  accomplished  by  use  of  a 
"hi-lo"  drinking  fountain;  by  providing 
one  drinking  fountain  accessible  to 
wheelchair  users  and  one  drinking 
fountain  at  a  standard  height  convenient 
for  those  who  have  difficulty  bending  or 
stooping;  by  providing  a  drinking 
fountain  accessible  under  4.15  and  a 
water  cooler  or  by  such  other  means  as 
would  achieve  the  required  accessibility 
for  each  group  on  each  floor.  Where 
more  than  one  drinking  fountain  or 
water  cooler  is  provided  on  a  floor,  50% 
of  those  provided  must  comply  with  4.15 
and  be  on  an  accessible  route.  In  the 
event  an  odd  number  of  drinking 
fountains  are  provided  on  a  floor,  the 
requirement  cap  be  met  by  rounding 


down  the  odd  number  to  an  even 
number  and  calculating  50%  of  the  even 
number.  Additional  advisory  material 
on  drinking  fountains  is  included  in  the 
appendix  at  A4.1.3(10). 

Toilet  Rooms  (4.1.3(11)) 

Comment.  Some  commenters  were 
opposed  to  the  scoping  provision  in 
4.1.3(11)  requiring  that  each  public  and 
common  use  toilet  room  be  accessible. 

Response.  Although  each  common 
and  public  use  toilet  room  must  be 
accessible,  if  more  than  one  toilet  stall, 
lavatory,  or  other  feature  is  provided  in 
such  a  toilet  room,  generally  only  one  of 
each  feature  is  required  to  be  accessible. 
See  4.22.4  through  4.22.7.  Toilet  rooms 
serving  specific  sleeping 
accommodations  in  dormitories,  hotels, 
and  other  similar  places  of  transient 
lodging  are  not  public  or  common  use 
toilet  rooms. 

Comment.  A  few  commenters 
objected  to  requiring  other  toilet  rooms 
to  be  adaptable. 

Response.  The  scoping  provision  in 
4.1.3(11)  has  been  clarified  that  the 
adaptability  requirement  applies  to 
toilet  rooms  that  are  designed  or 
intended  for  the  use  of  the  occupant  of  a 
specific  space  such  as  a  private  toilet 
room  which  is  part  of  an  executive's 
office.  Exempting  such  toilet  rooms  in 
new  construction  from  the  adaptability 
requirement  would  make  reasonable 
accommodation  in  the  future  impossible 
in  many  cases. 

Comment.  Several  commenters 
requested  clarification  whether  every 
toilet  room  provided  as  part  of  a 
sleeping  accommodation  in  medical  care 
facilities  and  transient  lodging  must  be 
accessible  or  adaptable. 

Response.  As  stated  in  4.1.1(1),  in  new 
construction  all  areas  of  buildings  and 
facilities  must  comply  with  4.1  through 
4.35,  unless  otherwise  provided  in  the 
general  application  section  or  a  special 
application  section.  Medical  care 
facilities  and  transient  lodging  are 
covered  by  special  apphcation  sections 
6  and  9  respectively  which  require  that  a 
specific  percentage  of  sleeping 
accommodations,  including  toilet  rooms, 
be  accessible.  The  guidelines  do  not 
require  toilet  rooms  in  other  sleeping 
accommodations  to  be  accessible  except 
that,  in  the  case  of  hotels,  motels  and 
other  similar  places  of  transient  lodging, 
doors  and  doorways  must  be  designed 
to  allow  passage  into  the  toilet  room. 

Comment.  A  few  commenters 
recommended  that  an  accessible  unisex 
toilet  room  should  be  required  either  in 
addition  to  or  in  place  of  separate  toilet 
rooms  for  men  and  women. 
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Response.  Unisex  toilet  rooms  are 
discussed  in  the  technical  specifications 
for  toilet  rooms  in  4.22. 

Storage,  Shelving  and  Display  Units 
(4.1.3(12)) 

Comment.  Several  conunenters 
requested  clarification  regarding 
whether  all  storage,  shelving  and 
display  units  must  be  within  the  forward 
and  side  reach  ranges  for  wheelchair 
users. 

Response.  The  scoping  provision  in 
4.1.3(12)(a)  applies  only  to  fixed 
cabinets,  shelves,  closets,  and  drawers 
and  expressly  states  that  additional 
storage  space  may  be  provided  outside 
the  forward  and  side  reach  ranges  for 
wheelchair  users.  The  technical 
specifications  for  reach  ranges  for 
storage  spaces  have  also  been  clarified. 
See  4.25.3;  and  figures  38a  and  38b. 

The  scoping  provision  in  4.1.3(12)(b) 
applies  to  fixed  shelves  or  display  units 
allowing  self-service  by  customers  and 
requires  such  shelves  and  display  units 
be  located  on  an  accessible  route.  A 
sentence  has  been  added  to  the 
provision  to  clarify  that  comphance  with 
the  forward  and  side  reach  ranges  for 
wheelchair  users  is  not  required. 

Comment.  Businesses  requested  that 
shelves  in  employee  work  areas  (e.g., 
stockrooms,  baggage  rooms,  maids 
closets)  be  exempt  from  the  scoping 
provision  in  4.1.3(12)(a). 

Response.  As  stated  in  4.1.1(1),  in  new 
construction  all  areas  of  buildings  and 
facihties  must  comply  with  4.1  through 
4.35,  unless  otherwise  provided  in  the 
general  application  section  or  a  special 
application  section.  Areas  used  only  by 
employees  as  work  areas  are  covered  by 
4.1.1(3)  which  requires  that  such  areas 
be  designed  and  constructed  so  that 
individuals  with  disabilities  can 
approach,  enter,  and  exit  the  areas.  This 
provision  expressly  states  that  employee 
work  areas  are  not  required  to  be 
equipped  with  accessible  shelves.  The 
appendix  includes  advisory  guidance  at 
A4.1.1(3)  that  consideration  should  be 
given  to  placing  shelves  in  employee 
work  areas  at  a  convenient  height  for 
accessibihty  or  installing  commercially 
available  shelving  that  is  adjustable  so 
that  reasonable  accommodation  can  be 
made  in  the  future. 

Controls  and  Operating  Maintenance 
(4.1.3(13)) 

Comment.  Several  commenters 
requested  clarification  whether  controls 
not  intended  for  pubHc  use  must  be 
within  the  forward  or  side  reach  ranges 
for  wheelchair  users. 

Response.  An  exception  has  been 
added  to  the  technical  specifications  in 
4.27.3  stating  that  the  forward  and  side 


reach  range  requirements  do  not  apply 
where  the  use  of  special  equipment 
dictates  otherwise  or  where  electrical 
and  communications  systems 
receptacles  are  not  normally  intended 
for  use  by  building  occupants. 

Audible  and  Visual  Alarms  (4.1.3(14)J 

Comment.  Commenters  generally 
supported  the  inclusion  of  visual  alarms 
in  the  guidelines.  Some  businesses 
considered  requiring  visual  alarms  in 
new  buildings  and  facilities  to  be 
excessive  and  recommended  that  such 
alarms  should  be  provided  only  in  areas 
where  an  individual  with  a  hearing 
impairment  was  an  occupant  or  that 
portable  or  personal  alarm  devices 
should  be  permitted.  A  few  commenters 
requested  that  buildings  with  automatic 
sprinkler  systems  be  exempt  from  the 
requirement  for  visual  alarms. 

Response.  Builders  and  designers 
carmot  know  in  advance  whether  a 
space  will  be  occupied  by  a  person  with 
a  hearing  impairment.  If  visual  alarms 
are  not  included  in  the  design  of  new 
buildings  and  facilities  but  instead  are 
required  only  where  an  individual  with 
a  hearing  impairment  was  an  occupant, 
buildings  and  facilities  would  have  to  be 
retrofitted  at  potentially  greater  cost. 

Further,  visual  alarms  are  intended  to 
alert  visitors,  and  not  just  regular 
tenants,  to  emergencies.  Portable  or 
personal  alarm  devices  are  carried  by 
an  individual  and  are  triggered  by  a 
signal  from  the  building  emergency 
alarm  system.  Provision  of  these  devices 
is  not  an  acceptable  alternative, 
especially  in  places  of  pubhc 
accommodation  such  as  retail  stores, 
assembly  areas,  and  transportation 
facilities  where  the  number  of  visitors 
and  temporary  users  greatly  exceeds  the 
number  of  tenants.  They  have  been 
demonstrably  ineffective  in  both  drill 
and  emergency  situations  in  such  places 
and  have  resulted  in  visitors  being  left 
unaware  of  the  need  for  evacuation.  The 
only  situation  where  portable  or 
personal  alarm  devices  are  permitted 
under  the  guidelines  is  in  sleeping 
accommodations  in  hotels  and  other 
similar  places  of  transient  lodging  where 
guests  are  assigned  temporarily  to  a 
specific  room  and  can  be  provided 
appropriate  devices  when  registering  for 
the  room.  See  9.3.2.  Even  then,  hallways, 
lobbies  and  other  common  areas  in 
hotels  and  other  similar  places  of 
transient  lodging  must  have 
permanently  installed  visual  alarms. 

As  for  buildings  with  automatic 
sprinkler  systems,  visual  alarms  are 
generally  required  only  where  audible 
alarms  are  required  or  provided.  Since 
buildings  with  automatic  sprinkler 
systems  are  required  to  provide  audible 


alarms,  the  Board  believes  that  persons 
with  hearing  impairments  are  entitled  to 
access  the  same  emergency  warning 
system. 

The  draft  final  regulatory  impact 
analysis  estimates  the  direct  additional 
cost  per  visual  alarm  device  in  new 
construction,  including  installation,  to 
be  $169.  A  high-rise  office  building  with 
25  stores  and  30,000  square  feet  per 
story  is  estimated  to  require  160  devices 
for  a  total  cost  of  $27,040  or  $.04  per 
square  foot  of  building  area.  The  Board 
believes  that  this  cost  is  reasonable  in 
light  of  the  importance  of  this  life  safety 
issue. 

Detectable  Warnings  (4.1.3(15)) 

A  large  number  of  comments  was 
received  in  support  of  and  in  opposition 
to  detectable  warnings  in  general  and  at 
specific  locations.  As  further  discussed 
imder  4.29,  the  requirements  for 
detectable  warnings  have  been  revised 
and  some  sections  have  been  reserved 
pending  further  study  and  research  for 
future  revisions  to  the  guidelines.  An 
editorial  change  has  been  made  to 
4.1.3(15)  stating  that  detectable 
warnings  shall  be  provided  at  locations 
specified  in  4.29. 

Interior  Signage  (4.1.3(16)) 

Comment.  As  discussed  under  4.1.2(7). 
the  Board  has  concluded  based  on 
review  of  the  comments  that  the  scoping 
provisions  and  technical  specifications 
for  signage  were  unclear  and  needed  to 
be  revised. 

Response.  The  scoping  provisions  for 
interior  and  exterior  signage  and  the 
accompanying  technical  specifications 
have  been  clarified  and  re\'ised  in 
response  to  the  comments.  See  4.1.2(7) 
for  scoping  provisions  for  exterior 
signage;  and  4.30  for  technical 
specifications  for  signage.  Interior  signs 
which  designate  permanent  rooms  and 
spaces  must  comply  with  the  technical 
specifications  in  4.30.1  and  4.30.4 
through  4.30.6  for  raised  and  brailled 
characters,  finish  and  contrast,  and 
mounting  locations  and  height.  For 
instance,  ntmibers  on  hotel  guest  rooms, 
patient  rooms  in  hospitals,  office  suites, 
and  signs  designating  men's  and 
women's  toilet  facilities  must  have 
raised  and  brailled  characters,  and  also 
must  meet  the  finish  and  contrast,  and 
mounting  height  requirements.  Interior 
signs  which  provide  direction  to  or 
information  about  functional  spaces  of  a 
building  or  facility  must  comply  with  the 
technical  specifications  in  4.30.1,  4.30.2 
and  4.30.5  for  character  proportion  and 
finish  and  contrast.  The  technical 
specifications  in  4.30.3  for  character 
height  must  also  be  complied  with  if  the 


signage  is  suspended  or  pre 
overhead  in  comphance  wi 
technical  specifications  in ' 
room  for  protruding  objects 

An  exception  has  also  be 
4.1.3(16)  to  clarify  that  buili 
directories,  menus,  and  oth 
which  provide  temporary  ii 
about  rooms  and  spaces  su 
current  occupant's  name  di 
comply  with  the  requireme 
signage. 

Comment.  The  NPRM  as 
additional  types  of  signage 
informational  and  directioi 
about  functional  spaces,  ru 
conduct,  or  hazards  should 
(i.e..  comply  with  technical 
specifications  in  4.30.4  and 
raised  and  braille  characte 
mounting  location  and  hei( 
NPRM  also  requested  infoi 
available  technologies  sud 
signs  for  overhead  and  ren 
Comments  from  individual 
disabilities  and  their  orgar 
regarding  additional  types 
that  should  be  tactile  were 
with  no  clear  consensus  oi 
would  be  useful  for  purpos 
establishing  guidelines.  Te 
information  was  submittec 
Electronics  regarding  infra 

Response.  Although  tecl 
available  for  making  overl 
remote  signage  accessible, 
plans  to  further  study  this 
determine  where  and  in  w 
buildings  and  facilities  sue 
may  be  necessary  for  futui 
the  guidelines. 

Accessible  Public  Telepho 

Comment.  Individuals  w 
disabilities  and  their  orgai 
requested  that  more  acces 
telephones  be  required.  Oi 
recommended  that  a  maxi 
of  300  feet  be  established  1 
accessible  public  telephon 
buildings  and  facilities.  A 
company  objected  to  requ 
one  public  telephone  per  f 
the  technical  specification 
forward  reach  by  wheelch 
when  two  or  more  banks  ( 
are  provided  on  each  flooi 
commenter  recommended 
exception  under  4.1.3(17)(( 
public  telephones  should  | 
reach  telephone  instead  o 
reach  telephone  if  dial  tor 
is  available. 

Response.  The  exceptio 
4.1.3{17)(a)  has  been  revis 
recommended.  It  has  also 
that  accessible  pubhc  tele 
required  by  4.1.3(17)(a)  do 
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alarms,  the  Board  believes  that  persons 
with  hearing  impairments  are  entitled  to 
access  the  same  emergency  warning 
system. 

The  draft  final  regulatory  impact 
analysis  estimates  the  direct  additional 
cost  per  visual  alarm  device  in  new 
construction,  including  installation,  to 
be  $169.  A  high-rise  office  building  with 
25  stores  and  30,000  square  feet  per 
story  is  estimated  to  require  160  devices 
for  a  total  cost  of  $27,040  or  $.04  per 
square  foot  of  building  area.  The  Board 
believes  that  this  cost  is  reasonable  in 
light  of  the  importance  of  this  life  safety 
issue. 

Detectable  Warnings  (4.1.3(15)) 

A  large  number  of  comments  was 
received  in  support  of  and  in  opposition 
to  detectable  warnings  in  general  and  at 
specific  locations.  As  further  discussed 
under  4.29,  the  requirements  for 
detectable  warnings  have  been  revised 
and  some  sections  have  been  reserved 
pending  further  study  and  research  for 
future  revisions  to  the  guidelines.  An 
editorial  change  has  been  made  to 
4.1.3(15)  stating  that  detectable 
warnings  shall  be  provided  at  locations 
specifled  in  4.29. 

Interior  Signage  (4.1.3(16)) 

Comment.  As  discussed  under  4.1.2(7), 
the  Board  has  concluded  based  on 
review  of  the  comments  that  the  scoping 
provisions  and  technical  specifications 
for  signage  were  unclear  and  needed  to 
be  revised. 

Response.  The  scoping  provisions  for 
interior  and  exterior  signage  and  the 
accompanying  technical  specifications 
have  been  clarified  and  re\'i8ed  in 
response  to  the  comments.  See  4.1.2(7) 
for  scoping  provisions  for  exterior 
signage;  and  4.30  for  technical 
specifications  for  signage.  Interior  signs 
which  designate  permanent  rooms  and 
spaces  must  comply  with  the  technical 
specifications  in  4.30.1  and  4.30.4 
through  4.30.6  for  raised  and  brailled 
characters,  finish  and  contrast,  and 
mounting  locations  and  height.  For 
instance,  nimibers  on  hotel  guest  rooms, 
patient  rooms  in  hospitals,  office  suites, 
and  signs  designating  men's  and 
women's  toilet  facilities  must  have 
raised  and  brailled  characters,  and  also 
must  meet  the  finish  and  contrast,  and 
mounting  height  requirements.  Interior 
signs  which  provide  direction  to  or 
information  about  functional  spaces  of  a 
building  or  facility  must  comply  with  the 
technical  specifications  in  4.30.1,  4.30.2 
and  4.30.5  for  character  proportion  and 
finish  and  contrast.  The  technical 
specifications  in  4.30.3  for  character 
height  must  also  be  complied  with  if  the 


signage  is  suspended  or  projected 
overhead  in  compliance  with  the 
technical  specifications  in  4.4.2  for  head 
room  for  protruding  objects. 

An  exception  has  also  been  added  to 
4.1.3(16)  to  clarify  that  building 
directories,  menus,  and  other  signs 
which  provide  temporary  information 
about  rooms  and  spaces  such  as  the 
ciurent  occupant's  name  do  not  have  to 
comply  with  the  requirements  for 
signage. 

Comment.  The  NPRM  asked  whether 
additional  types  of  signage  such  as 
informational  and  directional  signage 
about  functional  spaces,  rules  of 
conduct,  or  hazards  should  be  tactile 
(i.e..  comply  with  technical 
specifications  in  4.30.4  and  4.30.6  for 
raised  and  braille  characters  and 
mounting  location  and  height).  The 
NPRM  also  requested  information  on 
available  technologies  such  as  audible 
signs  for  overhead  and  remote  signage. 
Comments  from  individuals  with 
disabilities  and  their  organizations 
regarding  additional  types  of  signage 
that  sho^d  be  tactile  were  scattered 
with  no  clear  consensus  of  opinion  that 
would  be  useful  for  purposes  of 
establishing  guidelines.  Technical 
information  was  submitted  by  Love 
Electronics  regarding  infrared  signage. 

Response.  Although  technology  is 
available  for  making  overhead  and 
remote  signage  accessible,  the  Board 
plans  to  further  study  this  issue  to 
determine  where  and  in  what  types  of 
buildings  and  facilities  such  technology 
may  be  necessary  for  future  revision  of 
the  guidelines. 

Accessible  Public  Telephones  (4.1.17(a)) 

Comment.  Individuals  with 
disabilities  and  their  organizations 
requested  that  more  accessible 
telephones  be  required.  One  commenter 
recommended  that  a  maximum  distance 
of  300  feet  be  established  between 
accessible  public  telephones  in  large 
buildings  and  facilities.  A  telephone 
company  objected  to  requiring  at  least 
one  public  telephone  per  floor  to  meet 
the  technical  specifications  in  4.31.2  for 
forward  reach  by  wheelchair  users 
when  two  or  more  banks  of  telephones 
are  provided  on  each  floor.  One 
commenter  recommended  that  the 
exception  under  4.1.3(17)(a)  for  exterior 
public  telephones  should  permit  a  side 
reach  telephone  instead  of  a  forward 
reach  telephone  if  dial  tone  first  service 
is  available. 

Response.  The  exception  imder 
4.1.3(17)(a]  has  been  revised  as 
recommended.  It  has  also  been  clarified 
that  accessible  pubhc  telephones 
required  by  4.1.3(17)(a)  do  not  include 


text  telephones  which  are  covered  by 
4.1.3(17)(c). 

Public  Telephones  Equipped  With 
Volume  Controls  (4.1.3(17)(b)) 

Comment.  Most  individuals  with 
disabihties  and  their  organizations 
supported  the  NPRM  proposal  to  require 
25%  of  public  telephones  in  newly 
constructed  buildings  and  facilities  to  be 
equipped  with  a  voliune  control  in 
addition  to  the  requirement  in 
4.1.3(17)(a)  for  accessible  public 
telephones.  A  few  requested  that  the 
number  be  increased.  Some 
recommended  that  scoping  be  based  on 
occupancy.  Telephone  companies 
responded  that  they  have  adopted 
voluntary  programs  to  install  public 
telephones  equipped  with  volume 
controls  and  recommended  that  the 
Board  defer  to  a  Federal  Communication 
Commission  (FCC)  proceeding  which 
declined  to  require  25%  of  all  pubhc 
telephones  to  be  equipped  with  volume 
controls.  See  Order  Completing  Inquiry 
and  Providing  Further  Notice  of 
Proposed  Rulemaking.  CC  Docket  No. 
87-124  (July  27, 1989). 

Response.  The  FCC  declined  to 
require  25%  of  all  public  telephones  to 
be  equipped  with  voliune  controls  based 
on  cost  estimates  provided  by  telephone 
companies  for  retrofitting  all  existing 
public  telephones  with  a  volume  control. 
The  NPRM  proposal  was  more  modest 
and  only  required  25%  of  public 
telephones  installed  in  newly 
constructed  buildings  and  facilities  to  be 
accessible.  The  American  Telephone 
and  Telegraph  Company  reported  that  . 
its  newly  designed  public  telephones 
incorporate  volume  controls  as  a 
standard  featiu^.  Southwestern  Bell 
Telephone  Company  also  reported  that 
it  installs  volume  controls  in  its  public 
telephones  free  upon  the  request  of  its 
customers.  Cost  data  provided  by  other 
telephone  companies  for  equipping 
public  telephones  with  volume  controls 
ranged  from  $10  to  $80.  Since  the 
additional  direct  cost  of  requiring  25%  of 
public  telephones  in  newly  constructed 
buildings  and  facilities  is  nothing  to 
minimal  depending  on  the  telephone 
manufactiu-er  or  company,  the 
requirement  has  been  retained  in  the 
final  guidelines. 

Comment.  The  American  Public 
Communication  Council  requested  that 
the  requirement  be  postponed  for  one 
year  to  permit  suppliers  to  test  and 
evaluate  equipment. 

Response.  "The  American  Telephone 
and  Telegraph  Company  and  other 
telephone  companies  ciurently  offer 
pubhc  telephones  equipped  with  volume 
controls  as  a  standard  feature  or  upon 
request.  In  addition,  many  telephone 


companies  incorporate  the  volume 
control  feature  into  the  base  of  the 
telephone  rather  than  the  handset  which 
has  virtually  eliminated  concerns  about 
vandalism.  The  Board  does  not  believe 
that  any  delay  is  warranted  beyond  the 
January  26, 1992  effective  date  for  title 
m  of  the  ADA. 

Public  Text  Telephones  (4.1.3(17)(c)-{d)) 

Comment.  The  NPRM  asked  whether 
the  scoping  provision  for  public  text 
telephones  should  be  based  on  the  total 
number  of  pubhc  pay  telephones  in  a 
building  or  facility  and  whether  six 
public  pay  telephones  should  be  the 
trigger  point.  As  an  alternative,  the 
NPRM  asked  whether  the  scoping 
provision  should  be  based  on  occupancy 
type  as  is  done  in  Michigan.  The  NPRM 
also  asked  for  information  about  the 
need  for  pubhc  text  telephones  in 
general  and  at  specific  types  of 
facihties.  Most  individuals  with 
disabilities  and  their  organizations  and 
other  commenters  who  responded  to  the 
questions  reconunended  basing  the 
scoping  provision  on  occupancy  type  in 
addition  to  the  total  number  of  public 
pay  telephones  in  a  building  or  facility 
and  generally  supported  the  need  for 
pubhc  text  telephones  in  the  same 
occupancy  types  as  required  in 
Micldgan  (e.g.,  transportation  facihties. 
hospitals,  shopping  malls,  convention 
centers,  hotels  with  a  convention 
center).  Many  of  these  commenters 
expressed  concern  that  smaller  or  rural 
communities  may  have  buildings  and 
facilities  where  there  is  a  need  for 
public  text  telephones  regardless  of  the 
number  of  pubhc  pay  telephones.  As  for 
the  trigger  point  for  a  scoping  provision 
based  on  total  number  of  public  pay 
telephones,  many  individuals  with 
disabilities  and  their  organizations  and 
other  commenters  recommended  that 
the  trigger  point  be  less  than  six  pubhc 
pay  telephones  and  offered  a  variety  of 
percentage,  bank,  and  cluster  options. 
Businesses  and  telephone  companies 
were  generally  opposed  to  public  text 
telephones  and  expressed  concerns 
about  cost,  utilization,  and  maintenance. 
One  telephone  company  stated  that  the 
presence  of  six  public  telephones  would 
indicate  a  high  volume  of  traffic  and 
suggests  a  potential  for  cost  recovery. 
Other  telephone  companies  referred  to  a 
Federal  Conununications  Commission 
proceeding  to  gather  information 
concerning  the  telecommunication  needs 
of  individuals  with  hearing  impairments 
which  concluded  that  "requiring  that 
pay  telephones  be  designed  to 
accommodate  portable  TDDs,  however, 
should  be  less  costly,  and  may  well 
provide  benefits  that  outweigh  the 
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costs."  Order  Completing  Inquiry  and 
Providing  Further  Notice  of  Proposed 
Rulemaking,  CC  Docket  No.  87-124  (July 
27. 1989)  at  paragraph  110. 

Response.  A  number  of  changes  have 
been  made  to  the  scoping  provision  for 
public  text  telephones  in  response  to  the 
comments.  The  final  guidelines  include 
requirements  based  on  (1)  the  total 
number  of  interior  and  exterior  public 
pay  telephones  provided  at  a  site  and  (2) 
certain  occupancy  types,  regardless  of 
the  number  or  public  pay  telephones 
provided  at  the  site.  The  trigger  point 
has  been  set  at  four  or  more  interior  and 
exterior  public  pay  telephones  at  a  site 
where  at  least  one  is  in  an  interior 
location.  For  instance,  if  a  building  or 
facihty  has  two  exterior  and  two  interior 
public  pay  telephones  on  the  site,  the 
scoping  provisions  for  a  public  text 
telephone  is  triggered.  On  the  other 
hand,  if  all  public  pay  telephones  are 
located  outdoors,  a  public  text  telephone 
is  not  required  because  text  telephones 
do  not  currently  work  well  outdoors  and 
the  use  of  portable  text  telephones  at 
such  locations  is  impractical. 

The  final  guidelines  further  provide 
that  if  an  interior  public  pay  telephone  is 
provided  in  a  stadium  or  arena,  a 
convention  center,  a  hotel  with  a 
convention  center,  or  a  covered  mall,  at 
least  one  interior  public  text  telephone 
must  be  provided  in  the  facility.  In  the 
case  of  hospitals,  if  a  public  pay 
telephone  is  located  in  or  adjacent  to  an 
emergency  room,  recovery  room,  or 
waiting  room,  one  public  text  telephone 
must  be  provided  at  each  such  location. 
The  scoping  provision  for  public  text 
telephones  in  transportation  facilities 
will  be  included  in  section  10  of  the  final 
guidelines.  The  Board  will  also 
incorporate  a  scoping  provision  for 
public  text  telephones  in  State  and  local 
government  buildings  when  the 
guidelines  are  supplemented  for 
purposes  of  title  U  of  the  ADA. 

The  final  guidelines  also  include  new 
technical  specifications  for  public  text 
telephones  at  4.31.9  and  additional 
explanatory  information  in  the  appendix 
at  A4.31.9.  The  technical  specifications 
permit  the  use  of  either  an  integrated 
text  telephone  and  pay  telephone  unit, 
or  a  conventional  text  telephone  that  is 
permanently  affixed  within,  or  adjacent 
to,  the  telephone  enclosure.  In  addition, 
the  technical  specifications  permit  the 
use  of  portable  text  telephones  as 
equivalent  facilitation  under  certain 
conditions.  At  the  present  time,  pocket- 
t>T)e  text  telephones  do  not 
accommodate  a  wide  range  of 
individuals  with  disabilities  and  are  not 
considered  appropriate  for  purposes  of 
equivalent  facilitation.  As  technology 
develops,  this  may  change.  To  be 


considered  equivalent  facilitation,  the 
portable  text  telephone  must  be  readily 
available  for  use  with  nearby  public  pay 
telephones.  For  example,  if  a  hotel  has 
portable  text  telephones  available  at  the 
registration  desk  on  a  24  hour  basis  for 
use  with  nearby  public  pay  telephones, 
substantially  equivalent  access  to  and 
usability  of  the  public  pay  telephone 
would  be  provided.  On  the  other  hand,  if 
the  portable  text  telephone  is  kept  at  a 
remote  location  from  the  public  pay 
telephones  or  is  stored  in  a  space  near 
the  public  pay  telephones  but  the  user 
must  search  for  personnel  not  regularly 
stationed  near  the  pubhc  pay 
telephones,  substantially  equivalent 
access  to  and  use  of  the  public  pay 
telephone  would  not  be  provided.  If  a 
portable  text  telephone  is  provided  as 
equivalent  facilitation,  at  least  one 
nearby  public  pay  telephone  must  be 
equipped  with  a  shelf  and  an  electrical 
outlet  to  accommodate  the  portable  text 
telephone.  The  technical  specifications 
for  the  shelf  are  in  4.31.9(2).  If  an 
acoustic  coupler  is  used,  the  telephone 
handset  cord  must  be  long  enough  to 
connect  the  public  pay  phone  with  the 
text  telephone.  Regardless  of  whether 
the  public  text  telephone  is  portable  or 
permanently  affixed,  the  technical 
specifications  for  signage  in  4.30.7(3) 
require  that  directional  signage 
indicating  the  location  of  the  nearest 
public  text  telephone  must  be  provided 
near  all  banks  of  telephones  which  do 
not  contain  a  text  telephone.  If  a 
building  or  facility  has  no  banks  of 
telephones,  the  directional  signage  must 
be  provided  at  the  entrance  (e.g.,  in  a 
building  directory). 

Comment.  Several  commenters 
recommended  that,  in  addition  to 
requiring  at  least  one  public  text 
telephone  in  certain  buildings  and 
facilities,  public  pay  telephones  should 
be  designed  to  accommodate  portable 
text  telephones  so  that  individuals  who 
carry  their  own  devices  can  use  public 
pay  telephones,  especially  in  larger 
facilities  where  one  may  have  to  walk  a 
considerable  distance  to  find  a  public 
text  telephone. 

Response.  A  new  scoping  provision 
has  been  added  at  4.1.3(17)(d)  requiring 
at  least  one  public  pay  telephone  in 
each  bank  of  three  or  more  interior 
public  pay  telephones  to  be  designed  to 
acconunodate  a  portable  text  telephone. 
The  public  pay  telephone  must  comply 
with  the  technical  specifications  in 
4.31.9(2),  and  be  equipped  with  a  shelf 
on  which  to  place  a  portable  text 
telephone,  an  electrical  outlet,  and  a 
telephone  handset  cord  long  enough  to 
reach  the  shelf  for  acoustical  coupling. 
Some  telephone  enclosure  companies 
currently  have  several  models  on  the 


market  which  comply  with  these 
requirements. 

Fixed  Seating  and  Tables  (4.1.3(18)) 

Comment.  The  NPRM  asked  whether 
the  five  percent  scoping  provision  for 
fixed  seating  and  tables  was  adequate. 
Many  commenters  interpreted  the 
provision  as  applying  to  seating  in 
assembly  areas  or  restaurants  and 
stated  that  the  number  was  too  low. 
Some  commenters  stated  that  similar 
scoping  provisions  in  their  states  were 
adequate. 

Response.  Wheelchair  seating  spaces 
in  assembly  areas  and  restaurants  are 
addressed  in  separate  provisions.  See 
4.1.3(19)(a)  for  assembly  areas;  and  5.1 
for  restaurants.  The  five  percent  figure 
has  not  been  changed.  Several  editorial 
changes  have  been  made  to  the 
provision  to  be  consistent  with  4.1.1(3) 
regarding  areas  used  only  by  employees 
as  work  areas.  The  term  "accessible 
public  or  common  use  areas"  has  been 
substituted  for  "accessible  spaces"  and 
the  reference  to  "work  surfaces"  has 
been  deleted.  As  clarified,  the  provision 
apphes  to  fixed  seating  and  tables  in 
accessible  public  and  common  use  areas 
such  as  study  carrels  or  laboratory 
stations  in  a  classroom. 

Wheelchair  Seating  Spaces  in  Assembly 
Areas  (4.1.3(19)(a)) 

Comment.  Individuals  with 
disabilities  and  their  organizations  and 
other  commenters  recommended  that 
the  scoping  provisions  for  wheelchair 
seating  spaces  in  assembly  areas 
include  such  spaces  for  areas  with  less 
than  50  seats  and  generally  favored  an 
increase  in  the  number  of  wheelchair 
seating  spaces.  Several  commenters, 
including  theater  owners,  believed  that 
the  requirements  for  wheelchair  seating 
spaces  in  assembly  areas  were 
excessive. 

Response.  The  table  in  4.1.3(19)(a) 
specifying  the  number  of  wheelchair 
seating  spaces  in  assembly  areas  has 
been  revised  in  response  to  the 
comments.  The  new  scoping  provision  is 
generally  taken  fix)m  the  California 
building  code.  In  smaller  assembly 
areas,  one  wheelchair  seating  space  is 
required  in  areas  having  a  seating 
capacify  of  4  to  25.  and  two  wheelchair 
seating  spaces  are  required  in  areas 
having  a  seating  capacity  of  26  to  50. 
The  NPRM  required  no  accessible 
seating  in  assembly  areas  with  fewer 
than  50  seats.  Unlike  the  NPRM.  the  new 
scoping  provision  also  requires  that  one 
percent,  but  not  less  than  one.  of  all 
fixed  seats  be  aisle  seats  that  have 
either  no  armrests,  or  removable  or 
folding  armrests  on  the  aisle  side  of  the 


seat  to  increase  accessibilit 
wheelchair  users  who  wish 
a  fixed  seat  and  individuals 
mobility  impairments  for  w1 
armrests  present  an  obstaci 
seats  must  be  identified  by 
marker  and  a  sign  must  be  ] 
ticket  office  notifying  patroi 
availabilify. 

The  total  number  of  seati 
individuals  with  mobilify  in 
generally  the  same  under  tl 
the  final  guidelines.  For  ins 
assembly  area  with  a  seatii 
200,  the  NPRM  required  6  w 
seating  spaces;  and  the  fine 
require  4  wheelchair  seatin 
2  accessible  aisle  seats.  In  < 
area  with  a  seating  capacit 
NPRM  required  20  wheelch 
spaces;  and  the  final  guidel 
11  wheelchair  seating  spaci 
accessible  aisle  seats.  To  a 
concerns  regarding  the  nun 
wheelchair  seating  spaces  i 
larger  facilities,  a  paragrap 
added  to  the  appendix  expl 
readily  removable  or  foldir 
units  may  be  installed  in  w 
seating  spaces  which  may  I 
other  persons  when  not  ne( 
wheelchair  users  or  individ 
other  mobility  impairments 
seating  units  usually  consi! 
fixed  seats  that  can  be  easi 
a  fixed  center  bar  to  allow 
spaces  for  wheelchair  user 
needed. 

Assistive  Listening  System 

Comment.  The  NPRM  as! 
certain  assembly  areas  wit 
seating  should  be  required 
permanently  installed  assi: 
systems,  and  whether  othe 
should  be  permitted  to  hav 
adequate  number  of  electri 
other  supplementary  wirinj 
accommodate  portable  ass 
listening  systems.  Most  coi 
who  responded  to  the  ques 
requiring  permanently  inst 
listening  systems  in  assem 
fixed  seating  and  permittir 
portable  systems  in  other  i 
instance,  hotels  pointed  ou 
meeting  rooms  are  frequen 
subdivided  into  smaller  mi 
and  a  permanently  installs 
listening  system  may  not  b 
such  spaces.  Some  conune: 
recommended  that  all  assi 
systems  should  be  portabli 

Response.  The  scoping  p 
assistive  listening  systems 
revised.  The  provision  app 
and  lecture  halls,  playhous 
theaters,  meeting  rooms,  a 
assembly  areas  where  aud 
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market  which  comply  with  these 
requirements. 

Fixed  Seating  and  Tables  (4.1.3(18)) 

Comment.  The  NPRM  asked  whether 
the  five  percent  scoping  provision  for 
flxed  seating  and  tables  was  adequate. 
Many  commenters  interpreted  the 
provision  as  applying  to  seating  in 
assembly  areas  or  restaurants  and 
stated  that  the  number  was  too  low. 
Some  commenters  stated  that  similar 
scoping  provisions  in  their  states  were 
adequate. 

Response.  Wheelchair  seating  spaces 
in  assembly  areas  and  restaurants  are 
addressed  in  separate  provisions.  See 
4.1.3(19)(a)  for  assembly  areas;  and  5.1 
for  restaurants.  The  five  percent  figure 
has  not  been  changed.  Several  editorial 
changes  have  been  made  to  the 
provision  to  be  consistent  with  4.1.1(3) 
regarding  areas  used  only  by  employees 
as  work  areas.  The  term  "accessible 
public  or  common  use  areas"  has  been 
substituted  for  "accessible  spaces"  and 
the  reference  to  "work  surfaces"  has 
been  deleted.  As  clarified,  the  provision 
apphes  to  fixed  seating  and  tables  in 
accessible  public  and  conunon  use  areas 
such  as  study  carrels  or  laboratory 
stations  in  a  classroom. 

Wheelchair  Seating  Spaces  in  Assembly 
Areas  (4.1.3(19)(a)) 

Comment.  Individuals  with 
disabilities  and  their  organizations  and 
other  commenters  recommended  that 
the  scoping  provisions  for  wheelchair 
seating  spaces  in  assembly  areas 
include  such  spaces  for  areas  with  less 
than  50  seats  and  generally  favored  an 
increase  in  the  number  of  wheelchair 
seating  spaces.  Several  commenters, 
including  theater  owners,  believed  that 
the  requirements  for  wheelchair  seating 
spaces  in  assembly  areas  were 
excessive. 

Response.  The  table  in  4.1.3(19)(a) 
specifying  the  number  of  wheelchair 
seating  spaces  in  assembly  areas  has 
been  revised  in  response  to  the 
comments.  The  new  scoping  provision  is 
generally  taken  itom  the  California 
building  code.  In  smaller  assembly 
areas,  one  wheelchair  seating  space  is 
required  in  areas  having  a  seating 
capacity  of  4  to  25.  and  two  wheelchair 
seating  spaces  are  required  in  areas 
having  a  seating  capacity  of  26  to  50. 
The  NPRM  required  no  accessible 
seating  in  assembly  areas  with  fewer 
than  50  seats.  Unlike  the  NPRM,  the  new 
scoping  provision  also  requires  that  one 
percent,  but  not  less  than  one,  of  all 
fixed  seats  be  aisle  seats  that  have 
either  no  armrests,  or  removable  or 
folding  armrests  on  the  aisle  side  of  the 


seat  to  increase  accessibility  for 
wheelchair  users  who  wish  to  transfer  to 
a  fixed  seat  and  individuals  with  other 
mobility  impairments  for  whom 
armrests  present  an  obstacle.  These 
seats  must  be  identified  by  a  sign  or 
marker  and  a  sign  must  be  posted  in  the 
ticket  office  notifying  patrons  of  their 
availability. 

The  total  number  of  seating  spaces  for 
individuals  with  mobility  impairments  is 
generally  the  same  under  the  NPRM  and 
the  final  guidelines.  For  instance,  in  an 
assembly  area  with  a  seating  capacity  of 
200,  the  NPRM  required  6  wheelchair 
seating  spaces;  and  the  final  guidelines 
require  4  wheelchair  seating  spaces  and 
2  accessible  aisle  seats.  In  an  assembly 
area  with  a  seating  capacity  of  1.000,  the 
NPRM  required  20  wheelchair  seating 
spaces;  and  the  final  guidelines  require 
11  wheelchair  seating  spaces  and  10 
accessible  aisle  seats.  To  address  the 
concerns  regarding  the  number  of 
wheelchair  seating  spaces  required  in 
larger  facilities,  a  paragraph  has  been 
added  to  the  appendix  explaining  that 
readily  removable  or  folding  seating 
units  may  be  installed  in  wheelchair 
seating  spaces  which  may  be  used  by 
other  persons  when  not  needed  for 
wheelchair  users  or  individuals  with 
other  mobility  impairments.  Folding 
seating  units  usually  consists  of  two 
fixed  seats  that  can  be  easily  folded  into 
a  fixed  center  bar  to  allow  for  open 
spaces  for  wheelchair  users  when 
needed. 

Assistive  Listening  Systems  (4.1.3(19)(b)) 

Comment.  The  NPRM  asked  whether 
certain  assembly  areas  with  fixed 
seating  should  be  required  to  have 
permanently  installed  assistive  listening 
systems,  and  whether  other  areas 
should  be  permitted  to  have  an 
adequate  number  of  electrical  outlets  or 
other  supplementary  wiring  to 
accommodate  portable  assistive 
listening  systems.  Most  commenters 
who  responded  to  the  question  favored 
requiring  permanently  installed  assistive 
listening  systems  in  assembly  areas  with 
fixed  seating  and  permitting  the  use  of 
portable  systems  in  other  areas.  For 
instance,  hotels  pointed  out  that  larger 
meeting  rooms  are  frequently 
subdivided  into  smaller  meeting  rooms 
and  a  permanently  installed  assistive 
listening  system  may  not  be  usable  in 
such  spaces.  Some  conunenters 
recommended  that  all  assistive  listening 
systems  should  be  portable. 

Response.  The  scoping  provision  for 
assistive  listening  systems  has  been 
revised.  The  provision  applies  to  concert 
and  lecture  halls,  playhouses  and  movie 
theaters,  meeting  rooms,  and  other 
assembly  areas  where  audible 


communication  is  integral  to  use  of  the 
space.  If  such  an  assembly  area  (a) 
accommodates  at  least  50  persons  or 
has  an  audioamplification  system  and 
(b)  has  fixed  seating,  a  permanently 
installed  assistive  listening  system  is 
required.  Other  assembly  areas  are 
permitted  to  have  an  adequate  number 
of  electrical  outlets  or  other 
supplementary  wiring  to  acconunodate 
portable  assistive  listening  systems.  The 
requirement  assures  that  individuals 
with  hearing  impairments  can  attend 
functions  in  assembly  areas  vsrith  fixed 
seating  without  having  to  give  advance 
notice  or  disrupt  the  event  to  have  a 
portable  assistive  hstening  system  set 
up.  The  requirement  also  provides  for 
flexibility  for  smaller  assembly  areas 
and  rooms  and  spaces  with  changeable 
seating  arrangements. 

The  provision  in  the  NPRM  which 
would  have  required  assistive  listening 
systems  to  be  installed  in  rooms  if  they 
are  used  regularly  as  meeting  or 
conference  rooms  was  deleted  because 
it  would  have  covered  individual  offices 
which  are  used  for  meetings  which  was 
not  intended. 

Comment.  Several  commenters 
requested  that  the  scoping  provision  not 
be  limited  to  indoor  assembly  areas  and 
include  such  facilities  as  baseball 
stadiums. 

Response.  The  baseball  stadium  in 
Boston  has  a  permanently  installed 
assistive  listening  system.  Since  the 
technology  currently  exists  for  providing 
communication  access  to  such  facilities, 
the  scoping  provision  is  not  limited  to 
indoor  assembly  areas. 

Comment.  Most  commenters 
supported  requiring  that  the  minimum 
number  of  receivers  be  equal  to  four 
percent  of  the  total  number  of  seats  but 
not  less  than  two.  Some  commenters 
believed  that  the  number  was  excessive 
and  other  commenters  wanted  the  ' 
number  to  be  increased. 

Response.  The  four  percent  figiu-e  is 
based  on  a  Bureau  of  the  Census 
estimate  of  the  number  of  persons  aged 
15  and  over  who  have  difficulty  hearing 
what  is  said  in  a  normal  conversation 
with  another  person,  excluding  those 
who  cannot  hear  at  all.  See  Bureau  of 
Census,  Disability  Functional  Limitation 
and  Insurance  Coverage,  1984-85.  There 
are  other  studies  which  indicate  that  the 
numbers  may  be  as  high  as  eight  to  ten 
percent.  As  assistive  listening  systems 
become  more  readily  available,  it  is 
expected  that  their  usage  will  increase. 
The  Board  intends  to  monitor  this  issue 
and  if  a  need  for  an  increase  in  the 
number  of  receivers  is  demonstrated,  the 
scoping  provision  will  be  revised. 


Comment.  The  NPRM  requested 
information  regarding  which  types  of 
assistive  listening  systems  [induction 
loop.  FM.  and  infra  red)  work  best  in 
particular  environments.  Each  of  the 
three  types  of  systems  received  some 
support  for  all  applications.  Many 
commenters  described  their  personal 
experiences  with  particular  types  of 
systems.  Those  who  provided  extensive 
information  on  the  advantages  and 
disadvantages  of  the  various  systems 
recommended  that  a  specific  type 
should  be  selected  only  after 
consultation  writh  experts  in  the  field. 

Response.  The  appendix  in  A4.33.8 
has  been  expanded  to  provide 
additional  information  on  the  various 
types  of  assistive  listening  systems.  The 
appendix  includes  a  table  reprinted  from 
a  National  Institute  of  Disability  and 
Rehabilitation  Research  "Rehab  Brier* 
which  shows  some  of  the  advantages 
and  disadvantages  of  each  system  and 
typical  applications.  New  York  has  also 
adopted  technical  specifications  which 
may  be  useful.  A  pamphlet  is  available 
from  the  Board  which  lists 
demonstration  centers  across  the 
country  where  technical  assistance  can 
be  obtained  in  selecting  and  installing 
appropriate  systems. 

Comment.  The  NPRM  also  requested 
information  regarding  the  need  for  an 
assistive  listening  device  at  sales  and 
service  counters,  teller  windows,  box 
offices,  and  information  kiosks  where  a 
physical  barrier  separates  service 
personnel  and  customers.  Most 
commenters  favored  the  provision  of  an 
assistive  listening  device  at  these 
places.  Those  who  were  opposed  to  this 
provision  recommended  alternative 
means  to  address  the  problem  such  as 
training  personnel  how  to  communicate 
effectively  with  individuals  who  have 
hearing  impairments. 

Response.  A  provision  has  been 
added  to  the  appendix  at  A7.2(3) 
recommending  that  at  least  one 
permanently  installed  assistive  listening 
system  be  installed  at  sales  and  service 
counters,  teller  windows,  box  offices, 
and  information  kiosks  where  a  physical 
barrier  separates  service  personnel  and 
customers. 

Automated  Teller  Machines  (4.1.3  (20)) 

The  legislative  history  of  the  ADA 
specificaly  mentions  automatic  teller 
machines  (ATMs)  as  covered  by  the 
accessibihty  requirements.  The  NPRM 
included  proposed  scoping  provisions 
and  technical  specifications  for  ATMs. 
The  scoping  provisions  in  the  final 
guidelines  have  been  revised  and 
require  that  where  ATMs  are  provided, 
each  machine  shall  comply  with  4.34 
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except  where  two  or  more  machines  are 
provided  at  one  location,  then  only  one 
machine  shall  comply  with  4.34.  For 
example,  if  a  large  shopping  mall  has  an 
ATM  located  at  each  end  of  the  mall, 
then  each  ATM  must  be  accessible.  On 
the  other  hand,  if  the  ATMs  are  located 
adjacent  to  each  other,  then  only  one 
ATM  must  be  accessible.  Comments 
regarding  ATMs  and  the  requirements  of 
the  final  guidelines  are  discussed  under 
the  technical  specifications  at  4.34. 

Dressing  and  Fitting  Rooms  (4.1.3(21)) 

Comment.  The  NPRM  asked  whether 
the  guidelines  should  include 
requirements  for  accessible  dressing  and 
fitting  rooms.  Individuals  with 
disabilities  and  their  organizations 
supported  such  requirements. 
Businesses  expressed  concern  about 
having  sufficient  space  for  accessible 
dressing  and  fitting  rooms,  especially  in 
existing  buildings  and  facilities. 

Response.  A  new  scoping  provision 
has  been  added  at  4.1.3(21)  for  new 
construction  requiring  that  where 
dressing  and  fitting  rooms  are  provided 
for  use  by  the  public  or  employees,  5 
percent,  but  not  less  than  one,  of  such 
rooms  for  each  type  of  use  in  each 
cluster  of  dressing  rooms  must  be 
accessible.  For  instance,  in  a  hospital 
where  dressing  rooms  are  provided  for 
specific  treatment  or  examination 
rooms,  5  percent,  but  not  less  than  one, 
of  the  dressing  rooms  provided  for  each 
type  of  treatment  or  examination  rooms 
must  be  accessible. 

The  Board  recognizes  that  in  some 
cases  it  may  be  technically  infeasible  to 
comply  with  the  scoping  provisions  for 
new  construction  when  altering  dressing 
rooms  in  existing  facilities  due  to  space 
limitations  and  has  included  a  provision 
in  4.1.6{3)(h)  that  requires  only  one 
dressing  room  for  each  sex  on  each  level 
to  be  accessible  in  alterations  where 
technical  infeasibility  can  be 
demonstrated.  Accessible  unisex 
dressing  rooms  may  be  used  to  meet  the 
requirement  in  4.1.6(3)(h)  where  only 
unisex  dressing  rooms  are  provided. 

Technical  specifications  for  accessible 
dressing  rooms  are  provided  in  4.35. 

4.1.5    Accessible  Buildings:  Additions 

This  section  contains  the  scoping 
provisions  for  additions  to  existing 
buildings  and  facilities. 

Comment.  Several  commenters  raised 
questions  regarding  whether  an  addition 
to  an  existing  building  is  to  be  treated  as 
new  construction  or  an  alteration. 
Response.  Additions  to  existing 
buildings  have  attributes  of  both  new 
construction  and  an  alteration.  To  the 
extent  that  a  space  or  element  in  the 
addition  is  newly  constructed,  each  new 


space  or  element  must  comply  with  the 
applicable  scoping  provisions  of  4.1.1  to 
4.1.3  for  new  construction,  the 
apphcable  technical  specifications  of  4.2 
through  4.35,  and  the  applicable  special 
application  sections  5  through  10.  For 
instance,  if  a  restroom  is  provided  in  the 
addition,  it  must  comply  with  the 
requirements  for  new  construction. 
Construction  of  an  addition  does  not. 
however,  create  an  obligation  to  retrofit 
the  entire  existing  building  or  facility  to 
meet  requirements  for  new  construction. 
Rather,  the  addition  is  to  be  regarded  as 
an  alteration  and  to  the  extent  that  it 
affects  or  could  affect  the  usability  of  or 
access  to  an  area  containing  a  primary 
function,  the  requirements  in  4.1.6(2)  are 
triggered  with  respect  to  providing  an 
accessible  path  of  travel  to  the  altered 
area  and  making  the  restrooms, 
telephones,  and  drinking  fountains 
serving  the  altered  area  accessible.  For 
example,  if  a  museum  adds  a  new  wing 
that  does  not  have  a  separate  entrance 
as  part  of  the  addition,  an  accessible 
path  of  travel  would  have  to  be 
provided  through  the  existing  building  or 
facility  unless  it  is  disproportionate  to 
the  overall  cost  and  scope  of  the 
addition  as  determined  under  criteria 
established  by  the  Attorney  General. 
The  scoping  provision  in  4.1.5  has  been 
clarified  to  reflect  these  requirements. 

4.1.6    Accessible  Buildings:  Alterations 

This  section  contains  scoping 
provisions  for  alterations. 

General  (4.1.6(1)) 

Comment.  Some  commenters  pointed 
out  that  the  provision  in  4.1.6(l)(a) 
prohibiting  any  decrease  in  accessibility 
when  an  alteration  is  undertaken  was 
inconsistent  with  the  provision  in 
4.1.6(l)(d)  (4.1.6(l)(e)  in  the  NPRM] 
which  does  not  impose  any  greater 
requirements  in  alterations  than  in  new 
construcfion. 

•  Response.  The  provision  has  been 
revised  to  state  that  no  alteration  shall 
be  undertaken  which  decreases  or  has 
the  affect  of  decreasing  accessibility  or 
usability  of  a  building  or  facility  below 
the  requirements  for  new  construction  at 
the  time  of  the  alteration. 

Comment.  Several  businesses 
expressed  concern  about  minor 
alterations  triggering  extensive 
retrofitting  of  existing  buildings  and 
facilities  to  meet  the  requirements  for 
new  construction. 

Response.  The  Board  wishes  to  make 
it  clear  that  minor  alterations  do  not 
trigger  extensive  retrofitting  of  existing 
buildings.  There  are  three  general 
principles  for  alterations.  First,  if  any 
existing  element,  space,  or  common  area 
is  altered,  the  altered  element,  space,  or 


common  area  must  meet  new 
construction  requirements.  4.1.6(l)(b). 
Second,  if  alterations  to  the  elements  in 
a  space  when  considered  together 
amount  to  an  alteration  of  the  space,  the 
entire  space  must  meet  new 
construction  requirements.  4.1.6(l)(c). 
Third,  if  the  alteration  affects  or  could 
affect  the  usability  of  or  access  to  an 
area  containing  a  primary  function,  the 
path  of  travel  to  the  altered  area  and  the 
restrooms,  drinking  fountains,  and 
telephones  serving  the  altered  area  must 
be  made  accessible  unless  it  is 
disproportionate  to  the  overall 
alterations  in  terms  of  cost  and  scope  as 
determined  under  criteria  established  by 
the  Attorney  General.  4.1.6(2).  This  last 
requirement  will  be  addressed  in  greater 
detail  in  the  Department  of  Jusfice's 
final  regulations. 

There  are  two  general  exceptions  that 
apply  to  alterations.  First,  compliance 
with  a  specific  scoping  provision  or 
technical  specification  is  not  required  if 
it  is  technically  infeasible.  4.1.6(l)(j).  As 
further  discussed  below,  the  definition 
of  the  term  "technically  infeasible"  has 
been  revised  and  does  not  require 
compliance  with  new  construction 
requirements  where  existing  structural 
conditions  would  require  removing  or 
altering  a  load-bearing  member  which  is 
an  essential  part  of  the  structural  frame 
or  where  existing  physical  or  site 
constraints  prohibit  full  and  strict 
compliance.  Second,  the  installation  of 
an  elevator  is  not  required  in  an  altered 
building  or  facility  that  is  less  than  three 
stories  or  has  less  than  3,000  square  feet 
per  story  unless  the  building  is  a 
shopping  center,  a  shopping  mall,  the 
professional  office  of  a  health  care 
provider,  or  another  type  of  facility 
determined  by  the  Attorney  General. 
4.1.6(l)(k).  The  elevator  exception  is 
established  by  section  303(b)  of  the 
ADA  and  is  the  same  as  that  contained 
in  the  scoping  provisions  for  new 
construction.  As  discussed  above,  if  a 
building  or  facility  is  not  exempt  from 
the  elevator  requirement  and  the 
requirement  for  an  accessible  path  of 
travel  is  triggered  under  4.1.6(2),  the 
installation  of  an  elevator  is  subject  to 
the  disproportionality  limitation. 
However,  if  an  escalator  6r  stair  is 
planned  or  installed  where  none  existed 
previously  and  major  structural 
modifications  are  necessary  for  such 
installation,  then  an  elevator  or  other 
vertical  means  of  access  must  be 
provided.  4.1.6(l)(f). 

The  following  examples  illustrate  the 
application  of  these  principles  and 
exceptions: 

1.  If  a  door  handle  is  replaced,  the 
new  door  handle  must  comply  with 
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common  area  must  meet  new 
construction  requirements.  4.1.6(l)(b). 
Second,  if  alterations  to  the  elements  in 
a  space  when  considered  together 
amount  to  an  alteration  of  the  space,  the 
entire  space  must  meet  new 
construction  requirements.  4.1.6(l)(c). 
Third,  if  the  alteration  affects  or  could 
affect  the  usability  of  or  access  to  an 
area  containing  a  primary  function,  the 
path  of  travel  to  the  altered  area  and  the 
restrooms,  drinking  fountains,  and 
telephones  serving  the  altered  area  must 
be  made  accessible  unless  it  is 
disproportionate  to  the  overall 
alterations  in  terms  of  cost  and  scope  as 
determined  under  criteria  established  by 
the  Attorney  General.  4.1.6(2).  This  last 
requirement  will  be  addressed  in  greater 
detail  in  the  Department  of  Justice's 
final  regulations. 

There  are  two  general  exceptions  that 
apply  to  alterations.  First,  compliance 
with  a  specific  scoping  provision  or 
technical  specification  is  not  required  if 
it  is  technically  infeasible.  4.1.6(l)(j).  As 
further  discussed  below,  the  definition 
of  the  term  "technically  infeasible"  has 
been  revised  and  does  not  require 
compliance  with  new  construction 
requirements  where  existing  structural 
conditions  would  require  removing  or 
altering  a  load-bearing  member  which  is 
an  essential  part  of  the  structural  frame 
or  where  existing  physical  or  site 
constraints  prohibit  full  and  strict 
compliance.  Second,  the  installation  of 
an  elevator  is  not  required  in  an  altered 
building  or  facility  that  is  less  than  three 
stories  or  has  less  than  3,000  square  feet 
per  story  unless  the  building  is  a 
shopping  center,  a  shopping  mail,  the 
professional  office  of  a  health  care 
provider,  or  another  type  of  facility 
determined  by  the  Attorney  General. 
4.1.6(l)(k).  The  elevator  exception  is 
established  by  section  303(b)  of  the 
ADA  and  is  the  same  as  that  contained 
in  the  scoping  provisions  for  new 
construction.  As  discussed  above,  if  a 
building  or  facility  is  not  exempt  from 
the  elevator  requirement  and  the 
requirement  for  an  accessible  path  of 
travel  is  triggered  under  4.1.6(2),  the 
installation  of  an  elevator  is  subject  to 
the  disproportionality  limitation. 
However,  if  an  escalator  6r  stair  is  . 
planned  or  installed  where  none  existed 
previously  and  major  structural 
modifications  are  necessary  for  such 
installation,  then  an  elevator  or  other 
vertical  means  of  access  must  be 
provided.  4.1.6(l)(f). 

The  following  examples  illustrate  the 
application  of  these  principles  and 
exceptions: 

1.  If  a  door  handle  is  replaced,  the 
new  door  handle  must  comply  with 


4.13.9  which  states  that  door  hardware 
shall  have  a  shape  that  is  easy  to  grasp 
and  does  not  require  tight  grasping,  tight 
pinching,  or  turning  of  the  wrist  (e.g., 
lever  handles,  U-shaped  handles). 
Replacing  the  door  handle  does  not 
trigger  any  other  accessibility 
requirements  for  the  door, 

2.  A  common  practice  when  replacing 
doors  is  to  install  a  complete  door 
assembly  consisting  of  the  frame  and  a 
pre-hung  door.  In  interior  light-frame 
construction  (e.g.,  wood  or  metal  studs), 
a  wider  door  assembly  can  be  installed 
without  altering  a  load-bearing 
structural  member  which  is  an  essential 
part  of  the  structural  frame.  If  a 
complete  door  assembly  is  installed  in 
interior  light-frame  construction  and 
space  is  available  to  comply  with  the 
clear  width  and  maneuvering  clearances 
specified  in  4.13.5  and  4.13.6.  those 
requirements  must  be  met.  However,  if 
space  is  restricted,  as  in  the  case  of 
some  hotel  guest  rooms  where  narrow 
doorways  are  defined  by  bathroom  and 
closet  walls,  it  may  be  technically 
infeasible  to  comply  with  the  clear 
width  or  maneuvering  clearances 
specified  in  4.13.5  and  4.13.6  due  to 
existing  physical  constraints. 

3.  If  a  parking  lot  is  resurfaced  and 
does  not  have  the  number  of  accessible 
parking  spaces  required  by  4.1.2(5)  or 
the  parking  spaces  do  not  comply  with 
4.6.3,  those  requirements  must  be  met 
with  unless  it  is  technically  infeasible.  If 
the  resurfacing  does  not  include 
regrading,  it  may  be  technically 
infeasible  to  comply  with  the 
requirement  in  4.6.3  that  accessible 
parking  spaces  and  access  aisles  be 
level  with  surface  slopes  not  exceeding 
1:50  (2%)  in  all  directions  due  to  existing 
site  constraints.  If  a  local  zoning  or  land 
use  code  requires  the  parking  lot  to  have 
a  certain  number  of  parking  spaces  and 
providing  the  number  of  accessible 
parking  spaces  in  4.1.2(5)  would  result  in 
reducing  the  total  ntmiber  of  parking 
spaces  below  that  required  by  the  local 
code,  it  would  be  technically  infeasible 
to  fully  comply  with  the  scoping 
provision  due  to  site  constraints 
resulting  from  legitimate  requirements  of 
the  local  code.  For  instance,  if  4.1.2(5) 
requires  five  accessible  parking  spaces 
to  be  provided,  but  the  parking  lot  can 
only  accommodate  four  accessible 
parking  spaces  and  still  meet  the  local 
code  requirement  for  total  number  of 
parking  spaces,  then  four  accessible 
parking  spaces  must  be  provided. 

4.  If  the  water  closets,  toilet  stalls, 
lavatories  and  mirrors  in  a  toilet  room 
are  all  replaced,  the  new  fixtures  must 
comply  with  the  technical  specifications 
in  4.16,  4.17,  and  4.19  for  those  elements. 


Since  replacing  the  water  closets,  toilet 
stalls,  lavatories  and  mirrors  also 
amounts  to  an  alteration  of  the  toilet 
room,  the  entire  toilet  room  must  comply 
with  the  technical  specifications  in  4.22 
for  toilet  rooms  which  include  a 
requirement  for  the  doors  to  the  toilet 
room  to  comply  with  4.13. 

The  Board  has  added  provisions  to  the 
final  guidelines  to  clarify  when 
accessible  routes  and  accessible 
entrances  are  required  in  alterations  to 
existing  buildings  and  facihties.  A 
provision  has  been  added  at  4.1.6(l)(b) 
that,  if  the  requirements  for  new 
construction  provide  for  an  element, 
space,  or  common  area  to  be  on  an 
accessible  route,  alteration  of  the 
element,  space,  or  common  area  does 
not  trigger  the  requirement  for  an 
accessible  route  imless  the  alteration 
affects  the  usability  of  or  access  to  an 
area  containing  a  primary  function  in 
which  case  an  accessible  path  of  travel 
is  required  by  4.1.6(2)  subject  to  the 
disproportionality  limitation.  For 
instance,  in  new  construction  the 
scoping  provision  in  4.1.3(10)  requires 
that  drinking  fountains  be  on  an 
accessible  route.  If  a  drinking  fountain  is 
replaced  on  the  third  story  of  a  building 
that  does  not  have  an  elevator, 
installation  of  a  new  accessible  drinking 
fountain  does  not  trigger  the  installation 
of  an  elevator. 

A  provision  has  also  been  added  to 
the  final  guidelines  at  4.1.6(l)(h)  that,  if  a 
planned  alteration  entails  alterations  to 
an  entrance,  and  the  building  has  an 
accessible  entrance,  the  entrance  being 
altered  is  not  required  to  comply  with 
the  new  construction  requirements 
unless  the  alteration  affects  the  usability 
of  or  access  to  an  area  containing  a 
primary  function  in  which  case  an 
accessible  path  of  travel  is  required  by 
4.1.6(2)  subject  to  the  disproportionality 
limitation.  If  an  entrance  is  altered  and 
is  not  made  accessible,  appropriate 
signage  must  be  provided  indicating  the 
location  of  the  nearest  accessible 
entrance.  Additional  advisory  material 
on  alterations  to  entrances  is  included  in 
the  appendix  at  A4.1.6(2)(h). 

Comment.  A  few  commenters 
requested  that  a  waiver  process  be 
established. 

Response.  The  ADA  does  not  provide 
for  a  waiver  process.  The  technical 
infeasibility  and  elevator  exceptions  in 
4.1.6(1)  (i)  and  (j)  are  similar  to  a  waiver 
in  that  compliance  with  specific  scoping 
provisions  and  technical  specifications 
is  not  required  if  certain  conditions  are 
met.  Special  scoping  provisions  and 
technical  specifications  are  provided  for 
in  the  case  of  some  elements  and  spaces 
where  technical  infeasibihty  exists.  See 


4.1.6(3).  However,  the  exceptions  differ 
from  a  waiver  in  that  to  obtain  a  waiver 
an  entity  must  usually  submit 
documentation  to  a  reviewing  authority 
showing  that  conditions  exist  to  warrant 
not  complying  with  a  specific  scoping 
provision  or  technical  specification  and 
the  reviewing  authority  must  decide 
whether  to  grant  or  deny  the  waiver. 
The  ADA  only  provides  for  review  after 
the  fact  if  a  complaint  is  filed  with  the 
Department  of  Justice  or  a  court.  Entities 
should  maintain  documentation  of 
conditions  warranting  an  exemption  in 
the  event  of  such  review. 

Comment.  Several  commenters 
questioned  why  altered  elements  and 
spaces  must  be  made  accessible  if  the 
rest  of  the  building  or  faciUty  is 
inaccessible. 

Response.  Congress  recognized  that  it 
would  be  costly  to  retrofit  entire 
buildings  and  facilities  to  be  accessible 
and  that  it  would  be  more  cost  effective 
to  incorporate  accessibility  gradually  as 
elements  and  spaces  are  altered.  See  H. 
Kept.  101-485,  pt.  3,  at  60.  The  scoping 
provisions  are  based  on  the  statute  and 
ensure  that  individuals  with  disabihties 
will  have  access  to  the  goods,  services, 
and  employment  available  in  the  altered 
parts  of  buildings  and  facilities. 

Comment.  Several  commenters 
requested  that  the  guidelines 
specifically  address  when  public  text 
telephones  are  required  in  existing 
buildings  and  facilities. 

If  alterations  to  existing  buildings  or 
facihties  with  less  than  four  interior  or 
exterior  public  pay  telephones  would 
increase  the  number  to  four  or  more 
public  pay  telephones  with  at  least  one 
in  an  interior  location,  then  at  least  one 
interior  public  text  telephone  must  be 
provided.  For  instance,  if  an  existing 
building  or  facility  has  one  interior  and 
one  exterior  public  pay  telephone  and 
two  more  are  added,  then  at  least  one 
interior  public  text  telephone  would  be 
required.  If  one  or  more  interior  or 
exterior  public  pay  telephones  in  an 
existing  facility  with  four  or  more  public 
pay  telephones  with  at  least  one  in  an 
interior  location  is  altered,  then  at  least 
one  interior  public  text  telephone  must 
be  provided.  For  instance,  if  an  existing 
building  or  facility  has  two  interior  and 
two  exterior  public  pay  telephones  and 
one  or  more  of  them  is  replaced,  then  at 
least  one  interior  public  text  telephone 
would  be  required. 

Comment.  Several  commenters 
requested  that  areas  of  rescue 
assistance  not  be  required  in  existing 
buildings  and  facilities  because  it  would 
require  costly  and  extensive 
renovations. 
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Response.  The  Board  recognizes  that 
providing  areas  of  rescue  assistance  in 
existing  buildings  may  require  costly 
and  extensive  renovations.  Pending 
further  study,  a  provision  has  been 
added  in  4.1.6(l)(g)  stating  that  the 
requirements  in  4.1.6(9),  4.3.10,  and  4.3.11 
regarding  areas  of  rescue  assistance  do 
not  apply  to  alterations  of  existing 
buildings. 

Comment.  Several  commenters 
requested  that  hazardous  materials 
abatement  and  automatic  sprinkling 
retrofitting  be  added  to  the  list  of 
alterations  in  4.1.6(l)(i)  (4.1.6(l)(f)  in  the 
NPRM)  exempt  from  guidelines. 

Response.  Alterations  which  are 
limited  solely  to  hazardous  materials 
abatement  and  automatic  sprinkling 
retrofitting  and  which  do  not  involve 
changes  to  any  elements  or  spaces 
required  to  be  accessible  by  the 
guidelines  have  been  added  to  the  list  of 
alterations  in  4.1.6(l)(i)  exempt  from  the 
guidelines. 

Comment.  A  number  of  commenters 
requested  changes  in  the  definition  of 
the  term  "technically  infeasible."  Some 
commenters  requested  that  in  the  case 
of  alterations  that  would  require 
removing  or  altering  a  load-bearing 
member,  a  distinction  should  be  made 
between:  (a)  wood  and  metal  studs  or 
joists  used  in  light-frame  construction  of 
interior  walls  and  floors;  and  (b) 
concrete,  masonry,  heavy  timber  or  steel 
columns,  beams,  girders  and  structural 
slabs.  Other  commenters  requested  that 
a  cost  factor  be  included  in  the 
definition  of  "technically  infeasible." 

Response.  The  definition  of 
"technically  infeasible"  has  been  moved 
from  the  definitions  in  3.5  to  4.1.6(l)(i). 
With  respect  to  alterations  that  would 
require  removing  or  altering  a  load- 
bearing  member,  the  definition  has  been 
revised  to  apply  to  a  load-bearing 
member  which  is  an  essential  part  of  the 
structural  frame.  The  structural  frame  is 
defined  in  3.5  as  consisting  of  the 
columns  and  the  girders,  beams,  trusses 
and  spandrels  having  direct  connections 
to  the  columns,  and  all  other  members 
which  are  essential  to  the  stability  of  the 
building  as  a  whole.  This  definition 
would  not  include  wood  or  metal  studs 
or  joists  used  in  light-frame  construction 
of  interior  walls  and  floors.  With  respect 
to  existing  physical  or  site  constraints 
prohibiting  full  and  strict  compliance, 
such  constraints  can  result  from 
legitimate  legal  requirements  (e.g.,  a 
right  of  way  agreement  preventing 
construction  of  a  ramp  in  front  of  a 
building). 

As  for  costs,  that  factor  has  been 
taken  into  account  in  several  places  in 
the  scoping  provisions  for  alterations. 
First,  as  further  discussed  above  where 


requirements  for  an  accessible  path  of 
fravel,  including  vertical  access  by 
means  of  an  elevator,  ramp,  or  platform 
lift  or  wheelchair  lift,  are  triggered  by  an 
alteration  that  affects  access  to  or 
usability  of  an  area  containing  a  primary 
function,  there  is  a  disproportionality 
limitation  which  will  be  addressed  in 
the  Department  of  Justice's  final 
regulations.  See  4.1.6(2).  Second,  the 
technical  infeasibility  exception  is 
designed  to  limit  costs  by  not  requiring 
the  removal  or  alteration  of  a  load- 
bearing  member  which  is  an  essential 
part  of  the  structural  frame  and  not 
requiring  compliance  with  new 
construction  requirements  where  there 
are  existing  physical  or  site  constraints. 
Third,  where  commenters  have  pointed 
out  specific  new  construction 
requirements  which  would  require 
costly  and  extensive  renovations  to 
existing  buildings  and  facilities  such  as 
those  for  areas  of  rescue  assistance,  the 
Board  has  not  required  them.  See 
4.1.6(l)(g).  Fourth,  the  installation  of 
elevators  is  not  required  in  alterations  of 
existing  buildings  and  facilities  which 
are  less  than  three  stories  or  have  less 
than  3,000  square  feet  per  story  except 
for  certain  types  of  facilities.  See 
4.1.6(l)(k). 

4.1.6(2)    Alterations  To  An  Area 
Containing  A  Primary  Function 

Comment.  A  number  of  commenters 
requested  that  the  terms  "an  area 
containing  a  primary  function:"  "path  of 
travel:"  and  "disproportionate"  be 
defined. 

Response.  The  Department  of  Justice's 
final  regulations  will  define  and  apply 
these  terms. 

4.1.6(3)    Special  Technical  Provisions 
For  Alterations 

Comment.  A  few  commenters 
requested  that  the  apphcation  of  the 
special  provisions  in  4.1.6(3)  be  clarified. 
Some  commenters  objected  to  allowing 
a  short  ramp  to  be  steeper  and  elevators 
to  have  a  48  inch  by  48  inch  inside  car 
dimension.  Other  commenters  made 
recommendations  for  elevator  car  sizes 
and  alternative  provisions  that  require 
further  study  or  will  be  discussed  in  the 
technical  assistance  manual. 

Response.  The  special  provisions  in 
4.1.6(3)  contain  requirements  for  ramps, 
stairs,  elevators,  doors,  toilet  facilities, 
assembly  areas,  and  dressing  and  fitting 
rooms  that  may  be  used  in  alterations  to 
existing  buildings  and  facilities  when  it 
is  technically  infeasible  to  comply  with 
new  construction  requirements  or  other 
specified  conditions  exist.  The  Board 
recognizes  that  the  special  provisions 
for  ramps  and  elevators  do  not 
accommodate  as  many  individuals  with 


disabilities  as  do  the  technical 
specifications  in  4.7.2.  4.8.2.  and  4.10.9. 
However,  faced  with  the  choice  between 
providing  no  access  or  a  lesser  degree  of 
access  to  existing  buildings  and 
facilities  that  are  altered,  the  Board  has 
opted  for  the  latter.  As  noted  above, 
other  recommendations  have  been  made 
for  elevator  car  sizes  and  alternative 
provisions  that  will  be  studied  for  future 
revision  of  the  guidelines  or  will  be 
discussed  in  the  technical  assistance 
manual. 

A  new  provision  has  been  added  at 
4.1.6(3)(g)  that  platform  hfts  or 
wheelchair  lifts  complying  with  4.11  and 
applicable  State  and  local  codes  are 
allowed  as  part  of  an  accessible  route  in 
alterations  and  that  the  use  of  lifts  is  not 
limited  to  the  conditions  specified  in  the 
scoping  provisions  for  new  construction. 

4.1.7    Accessible  Buildings:  Historic 
Preservation 

This  section  contains  scoping 
provisions  and  alternative  requirements 
for  alterations  to  qualified  historic 
buildings  and  facilities. 

Comment:  A  number  of  commenters 
requested  that  the  Board  clarify  the 
application  of  4.1.7(1)  and  the 
procedures  under  section  106  of  the 
National  Historic  Preservation  Act. 
Response:  The  provision  has  been 
revised  to  clarify  that  alterations  to  a 
qualified  historic  building  or  facility 
shall  comply  with  the  scoping  provisions 
for  alterations  (4.1.6),  the  applicable 
technical  specifications  (4.2  through 
4.35),  and  the  applicable  special 
application  sections  (5  through  10) 
unless  it  is  determined  in  accordance 
with  the  procedures  discussed  below 
that  compliance  with  the  requirements 
for  accessible  routes  (exterior  and 
interior),  ramps,  entrances,  or  toilets 
would  threaten  or  destroy  the  historic 
significance  of  the  building  or  facility  in 
which  case  the  alternative  requirements 
in  4.1.7(3)  (4.1.7(2)  in  the  NPRM)  may  be 
used.  The  alternative  requirements 
allow  for  flexibility  to  accommodate  the 
national  interest  in  historic  preservation. 

The  definition  of  a  "qualified  historic 
building  or  facility"  has  been  moved  to 
4.1.7(l)(b)  and  retains  the  UFAS 
definition  as  required  by  section 
504(c)(1)  of  the  ADA. 

New  paragraphs  have  been  added  at 
4.1.7(2)(a)(ij  and  (ii)  to  clarify  the 
procedures  under  section  106  of  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470f)  and  their  application  to 
alterations  covered  by  the  ADA.  Section 
106  requires  that  a  Federal  agency  with 
jurisdiction  over  a  Federal,  federally 
assisted,  or  federally  licensed 
undertaking  consider  the  effects  of  the 
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disabilities  as  do  the  technical 
specifications  in  4.7.2.  4.8.2,  and  4.10.9. 
However,  faced  with  the  choice  between 
providing  no  access  or  a  lesser  degree  of 
access  to  existing  buildings  and 
facilities  that  are  altered,  the  Board  has 
opted  for  the  latter.  As  noted  above, 
other  recommendations  have  been  made 
for  elevator  car  sizes  and  alternative 
provisions  that  will  be  studied  for  future 
revision  of  the  guidelines  or  will  be 
discussed  in  the  technical  assistance 
manual. 

A  new  provision  has  been  added  at 
4.1.6(3)(g)  that  platform  Ufts  or 
wheelchair  lifts  complying  with  4.11  and 
applicable  State  and  local  codes  are 
allowed  as  part  of  an  accessible  route  in 
alterations  and  that  the  use  of  lifts  is  not 
limited  to  the  conditions  specified  in  the 
scoping  provisions  for  new  construction. 

4.1.7    Accessible  Buildings:  Historic 
Preservation 

This  section  contains  scoping 
provisions  and  alternative  requirements 
for  alterations  to  qualified  historic 
buildings  and  facilities. 

Comment:  A  number  of  commenters 
requested  that  the  Board  clarify  the 
application  of  4.1.7(1)  and  the 
procedures  under  section  106  of  the 
National  Historic  Preservation  Act. 
Response:  The  provision  has  been 
revised  to  clarify  that  alterations  to  a 
qualified  historic  building  or  faciUty 
shall  comply  with  the  scoping  provisions 
for  alterations  (4.1.6),  the  applicable 
technical  specifications  (4.2  through 
4.35),  and  the  applicable  special 
application  sections  (5  through  10) 
imless  it  is  determined  in  accordance 
with  the  procedures  discussed  below 
that  compliance  with  the  requirements 
for  accessible  routes  (exterior  and 
interior),  ramps,  entrances,  or  toilets 
would  threaten  or  destroy  the  historic 
significance  of  the  building  or  facility  in 
which  case  the  alternative  requirements 
in  4.1.7(3)  (4.1.7(2)  in  the  NPRM)  may  be 
used.  The  alternative  requirements 
allow  for  flexibility  to  accommodate  the 
national  interest  in  historic  preservation. 

The  definition  of  a  "qualified  historic 
building  or  facility"  has  been  moved  to 
4.1.7(l)(b)  and  retains  the  UFAS 
definition  as  required  by  section 
504(c)(1)  of  the  ADA. 

New  paragraphs  have  been  added  at 
4.1.7(2)(a)(i)  and  (ii)  to  clarify  the 
procedures  under  section  106  of  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470f)  and  their  application  to 
alterations  covered  by  the  ADA.  Section 
106  requires  that  a  Federal  agency  with 
jurisdiction  over  a  Federal,  federally 
assisted,  or  federally  licensed 
undertaking  consider  the  effects  of  the 


agency's  undertaking  on  buildings  and 
facilities  listed  in  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
and  give  the  Advisory  Council  on 
Historic  Preservation  a  reasonable 
opportunity  to  comment  on  the 
undertaking  prior  to  approval  of  the 
undertaking.  The  Advisory  Council  on 
Historic  Preservation  has  established  a 
process  to  implement  section  106.  See  36 
CFR  part  800.  The  section  106  process 
provides  for  the  Federal  agency  to 
consult  with  the  State  Historic 
Preservation  Officer  established  under 
section  101(b)  of  the  National  Historic 
Preservation  Act  (16  U.S.C.  470a(b)) 
whose  responsibilities  include 
cooperating  with  Federal  and  State 
agencies,  local  governments,  and 
organizations  and  individuals  to  ensure 
that  historic  properties  are  taken  into 
consideration  at  all  levels  of  planning 
and  development.  The  section  106 
process  encourages  the  Federal  agency 
and  State  Historic  Preservation  Officer 
to  agree  on  alternatives  to  avoid  or 
minimize  adverse  effects  on  buildings 
and  facilities  listed  in  or  eligible  for 
listing  in  the  National  Register  of 
Historic  Places.  The  section  106  process 
does  not  apply  to  buildings  and  facilities 
that  are  designated  as  historic  under  an 
appropriate  State  or  local  law  but  are 
not  listed  in  or  eligible  for  listing  in  the 
National  Register  of  Historic  Places.  For 
example,  the  section  106  process  applies 
if  the  National  Park  Service  leases  a 
federally  owned  building  listed  in  the 
National  Register  of  Historic  Places  to  a 
private  entity  with  permission  to 
renovate  the  building  for  use  as  a  bed 
and  breakfast  inn  or  if  the  Small 
Business  Administration  loans  funds  to 
a  private  entity  to  renovate  a  building 
eligible  for  listing  in  the  National 
Register  of  Historic  Places  for  use  as  a 
restaurant.  Where  alterations  are 
undertaken  to  a  qualified  historic 
building  or  facility  that  is  subject  to 
section  106  of  the  National  Historic 
Preservation  Act,  the  Federal  agency 
with  jurisdiction  over  the  undertaking  is 
responsible  for  following  the  section  106 
process.  If  the  State  Historic 
Preservation  Officer  or  Advisory 
Council  on  Historic  Preservation  agrees 
that  comphance  with  the  requirements 
for  accessible  routes  (exterior  and 
interior),  ramps,  entrances,  or  toilets 
would  threaten  or  destroy  the  historic 
significance  of  the  building  or  facility, 
the  alternative  requirements  may  be 
used. 

Comment:  Section  504(c)(3)  of  the 
ADA  requires  the  Board  to  establish 
procedures  for  determining  whether  the 
alternative  requirements  may  be  used 
for  qualified  historic  buildings  and 


facilities  that  are  not  subject  to  section 
106  of  the  National  Historic  Preservation 
Act.  The  NPRM  requested  information 
on  what  procedures  should  be  followed. 
The  National  Park  Service,  Advisory 
Council  on  Historic  Preservation, 
National  Conference  of  State  Historic 
Preservation  Officers,  and  other 
commenters  responsible  for  historic 
preservation  programs  recommended 
that  an  entity  undertaking  alterations  to 
a  qualified  historic  building  or  facility 
should  consult  with  the  State  Historic 
Preservation  Officer  whenever  the  entity 
believes  that  compliance  with  the 
accessibility  requirements  would 
threaten  or  destroy  the  historical 
significance  of  the  building  or  facility 
and  that  the  alternative  requirements 
should  be  used.  Individuals  with 
disabilities  and  their  organizations 
requested  that  criteria  be  established  for 
determining  Whether  compliance  with 
the  accessibility  requirements  would 
threaten  or  destroy  the  historical 
significance  of  a  building  or  facility  and 
that  State  and  local  accessibility 
officials  and  oraanizations  representing 
individuals  with  disabilities  should  be 
involved  in  the  consultation  process. 

Response:  The  State  Historic 
Preservation  Officer  is  a  key  public 
official  in  the  Federal-State  partnership 
envisioned  under  the  National  Historic 
Preservation  Act.  Every  State  currently 
has  a  State  Historic  Preservation  Officer 
approved  by  the  Secretary  of  the 
Interior  whose  responsibilities  include 
advising  and  assisting  Federal  and  State 
agencies  and  local  governments  in 
carrying  out  their  historic  preservation 
responsibilities;  cooperating  with 
organizations  and  individuals  to  ensure 
that  historic  properties  are  taken  into 
consideration  at  all  levels  of  planning 
and  development;  and  providing 
technical  assistance  relating  to  Federal 
and  State  historic  preservation 
programs.  See  16  U.S.C.  470a(b)(3)(E) 
through  (F).  The  State  Historic 
Preservation  Officer  is  required  to  have 
a  full-time  professional  staff  in  each  of 
the  following  disciplines:  history, 
archeology,  and  architectural  history. 
See  36  CFR  61.4(d). 

The  Board  believes  that  it  is 
consistent  with  the  State  Historic 
Preservation  Officer's  existing 
responsibilities  under  the  National 
Historic  Preservation  Act  to  provide  for 
that  official  to  be  consulted  with 
whenever  an  entity  undertakes 
alterations  to  a  qualified  historic 
building  or  facility  that  is  not  subject  to 
the  section  106  process  and  the  entity 
believes  that  compliance  with  the 
accessibility  requirements  would 
threaten  or  destroy  the  historical 


significance  of  the  building  or  facility 
and  that  the  alternative  requirements 
should  be  used.  An  entity  may  not 
unilaterally  decide  to  use  the  alternative 
requirements.  Rather,  if  an  entity  wants 
to  use  the  alternative  requirements,  the 
entity  must  consult  with  the  State 
Historic  Preservation  Officer  and  if  that 
official  agrees  that  compliance  with  the 
accessibility  requirements  would 
threaten  or  destroy  the  historic 
significance  of  the  building  or  facility, 
then  the  alternative  requirements  may 
be  used.  A  new  paragraph  has  been 
added  at  4.1.7(2)(b)  for  this  purpose. 

The  Board  wishes  to  emphasize  that 
when  applying  this  provision,  the 
inquiry  should  focus  on  whether 
compliance  with  the  accessibility 
requirements  would  threaten  or  destroy 
the  characteristics  of  a  building  or 
facility  that  make  it  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
or  designation  as  historic  under  an 
appropriate  State  or  local  law.  The 
National  Park  Service  and  Advisory 
Council  on  Historic  Preservation  have 
had  considerable  experience  with 
making  accessible  alterations  to 
qualified  historic  buildings  and  facilities 
and  have  expressed  interest  in  working 
with  the  Board  to  develop  technical 
guidance  and  procedures  to  assist  State 
Historic  Preservation  Officers  in 
carrying  out  their  consultation 
responsibilities  and  to  ensure  consistent 
and  uniform  application  of  the  provision 
at  the  State  and  local  level. 

The  National  Conference  of  State 
Historic  Preservation  Officers  reported 
that  some  State  historic  preservation 
programs  have  established  good 
working  relationships  with  their  State 
and  local  accessibility  officials  and  that 
the  guidelines  should  encourage  these 
relationships.  The  section  106  process 
also  provides  for  involving  other 
interested  parties  in  the  consultation 
process.  See  36  CFR  800.5(e)(1).  A  new 
paragraph  has  been  added  at  4.1.7(2)(c) 
recommending  that  State  and  local 
accessibility  officials,  and  individuals 
with  disabilities  and  their  organizations 
be  involved  in  the  consultation  process. 

Section  101(c)(1)  of  the  National 
Historic  Preservation  Act  (16  U.S.C. 
407a(c)(l))  allows  for  responsibilities  to 
be  delegated  to  a  local  government 
historic  preservation  program  certified 
by  the  State  Historic  Preservation 
Officer  and  the  Secretary  of  the  Interior. 
To  be  certified,  a  local  government  must 
meet  certain  minimum  requirements, 
including  professional  expertise  in 
architectiiral  history.  See  36  CFR  61.5. 
There  are  about  800  certified  local 
governments.  A  new  paragraph  has 
been  added  at  4.1.7(2)(d)  to  allow  the 
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State  Historic  Preservation  Officer  to 
delegate  consultation  responsibilities  for 
purposes  of  this  section  to  a  certified 
local  government. 

Comment:  Commenters  generally 
expressed  support  for  using  the 
alternative  requirements  in  4.1.7(3) 
(4.1.7(2)  in  the  NPRM)  in  those  cases 
were  accessibility  cannot  be  achieved 
without  threatening  or  destroying  the 
historical  significance  of  a  building  or 
facility.  The  National  Park  Service  noted 
that  based  on  its  experience 
accessibility  can  be  achieved  in  most 
cases  with  some  alteration  of  non- 
significant features.  The  National  Park 
Service,  Advisory  Council  on  Historic 
Preservation.  National  Trust  for  Historic 
Preservation,  and  other  commenters 
with  historic  preservation 
responsibilites  expressed  a  need  for 
greater  flexibility  in  providing 
accessibility  to  qualified  historic 
buildings  and  facilities.  These 
commenters  expressed  concern  that  it 
may  be  technically  infeasible  to  comply 
with  specific  accessibility  requirements 
in  the  case  of  some  buildings  and 
facilities.  These  commenters  also 
recommended  that  an  exception  be 
estabhshed  for  a  small  group  of 
buildings  and  facilities  such  as  a  historic 
house  museum  that  has  only  one 
entrance  and  where  modifying  the 
doorway  or  cutting  out  a  window  to 
create  an  accessible  entrance  would 
destroy  the  characteristics  that  make  the 
building  eligible  for  listing  on  the 
National  Register  of  Historic  Places. 

Response:  As  stated  in  4.1.7(l)(a),  the 
provisions  of  4.1.6  relating  to  alterations 
apply  to  qualified  historic  buildings  and 
facilities.  If  it  is  technically  infeasible  to 
comply  with  a  specific  accessibility 
requirement,  the  other  elements  and 
features  of  the  building  or  facility  that 
are  being  altered  and  can  be  made 
accessible  must  be  made  accessible 
within  the  scope  of  the  alteration.  See 
41-6(l)(g).  FlexibiUty  is  also  allowed 
under  2.2  which  permits  alternative 
designs  and  technologies  to  be  used  on  a 
case-by-case  basis  where  they  will 
provide  substantially  equivalent  or 
greater  access  to  and  usability  of  a 
building  or  facility.  As  for  those 
buildings  and  facilities  where  it  may  not 
be  possible  to  achieve  compliance  with 
the  alternative  requirements  without 
destroying  the  historic  significance  of 
the  building,  the  Board  plans  to  consult 
with  the  National  Park  Service  and 
Advisory  Council  on  Historic 
Preservation  about  this  issue  and 
propose  an  exception  in  the  next  phase 
of  rulemaking.  An  exception  is  reserved 
under  4.1.7(l)(a)  for  this  purpose. 


Comment:  With  respect  to  the 
exception  in  4.1.7(3)(b)  (4.1.7(2)(b)  in  the 
NPRM)  which  permits  access  by  means 
of  an  entrance  not  generally  used  by  the 
public  if  a  public  entrance  cannot  be 
made  accessible  provided  that  the 
alternative  entrance  is  unlocked  and 
directional  signage  is  provided,  the 
NPRM  asked  how  security  concerns  can 
be  addressed  and  convenient  and 
independent  access  faciUtated  at  the 
same  time.  Most  persons  who  responded 
to  the  question  favored  retaining  the 
requirement  that  the  alternative 
entrance  be  unlocked  and  independently 
operable,  and  recommended  that  a 
notification  system  also  be  provided. 
Response:  The  requirement  for  the 
alternative  entrance  to  be  unlocked  has 
been  retained  and  a  new  requirement 
has  been  added  for  a  notification  system 
to  be  provided.  A  provision  has  also 
been  added  permitting  use  of  a  remote 
monitoring  system  where  security  is  a 
concern.  If  a  remote  monitoring  system 
is  used,  the  alternative  entrance  must 
remain  unlocked. 


4.2  through  4.35    Technical 
Specifications 

Sections  4.2  through  4.35  contain  the 
technical  specifications  for  elements 
and  spaces  required  to  be  accessible  by 
the  scoping  provisions  (4.1  through  4.1.7) 
and  special  application  sections  (5 
through  10).  The  technical  specifications 
are  the  same  as  the  1980  version  of 
ANSI  A117.1  standard,  except  as  noted 
in  the  text  of  italics. '^ 

4.2  Space  Allowances  and  Reach  Ranges 

Comment.  Several  commenters 
recommended  that  the  technical 
specifications  for  clear  floor  turning,  and 
maneuvering  spaces  should  be 
increased  for  individuals  who  use  power 
wheelchairs  and  three  wheeled  scooters. 
A  few  commenters  also  recommended 
changes  to  the  side  reach  ranges. 

Response.  Additional  research  is 
needed  regarding  space  allowances  and 
reach  ranges  for  individuals  who  use 
power  wheelchairs  or  three  wheeled 
scooters.  No  change  has  been  made  in 
the  guidelines. 

4.3    Accessible  Route 

Comment.  A  number  of  commenters 
recommended  that  skywalks  and 
tunnels  be  specifically  included  as  part 
of  accessible  routes. 


"The  ANSI  A117.1  standard  is  reprinted  with 
permission  from  the  American  National  Standards 
Institute.  Copies  of  the  ANSI  A117.1  standard  may 
be  purchased  from  the  American  National 
Standards  Institute  at  1430  Broadway,  New  York 
NY  10018. 


Response.  Since  skywalks  and  tunnels 
can  be  part  of  an  accessible  route,  they 
have  been  specifically  included  in  4.3.1. 

Comment.  The  NPRM  requested 
comments  on  various  options  for 
language  to  include  in  4.3.2  regarding 
travel  distances  between  points  on  an 
accessible  route.  Most  commenters  from 
each  category  who  responded  to  the 
question  favored  stating  that  the 
accessible  route  shall,  to  the  maximum 
extent  feasible,  coincide  with  the  route 
for  the  general  public. 

Response.  A  requirement  has  been 
added  to  4.3.2  that  the  accessible  route 
shall,  to  the  maximum  extent  feasible, 
coincide  with  the  route  for  the  general 
public.  Since  the  route  provided  for  the 
general  public  is  usually  the  shortest 
and  most  direct  route,  the  requirement 
will  result  in  that  route  being  made 
accessible  in  most  cases. 

Comment.  Several  commenters  stated 
that  the  minimum  widths  for  accessible 
routes  and  passing  space  requirements 
were  not  adequate  and  should  be 
increased.  No  research  or  supportive 
data  was  provided. 

Response.  No  changes  have  been 
made. 

4.3.11    Areas  of  Rescue  Assistance 

Comment.  Many  commenters  favored 
including  technical  specifications  for 
areas  of  rescue  assistance  in  the 
guidelines.  Commenters,  including  the 
National  Fire  Protection  Association 
(NFPA),  submitted  various 
recommendations  for  changes  to  the 
technical  specifications,  including 
permitting  the  use  of  exit  stairway 
landings  with  a  standpipe  and  areas 
having  direct  access  to  elevators 
specifically  designed  for  emergency 
evacuation  purposes.  Several 
commenters  recommended  that  the  1991 
Uniform  Building  Code  provisions  for 
areas  of  rescue  assistance  be  adopted. 
Response.  The  1991  Uniform  Building 
Code  provisions  for  areas  of  rescue 
assistance  have  been  modified  and 
incorporated  in  4.3.11  since  they 
represent  the  most  current  and 
comprehensive  provisions  on  the 
subject.  See  1991  Uniform  Building 
Code,  chapter  31,  section  3104(b).  The 
final  guidelines  permit  seven  different 
areas  meeting  certain  conditions  to  be 
used  as  areas  of  rescue  assistance.  The 
final  guidelines  do  not  restrict  the  use  of 
exit  stairway  landings  with  standpipes 
because  the  first  duty  of  firefighters  is  to 
assist  in  the  evacuation  of  individuals 
from  the  building  or  facility  before 
undertaking  the  protection  of  property. 
The  final  guidehnes  also  permit  use  of 
elevator  lobbies  with  direct  access  to  an 
emergency  evacuation  elevator  when 
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Response.  Since  skywalks  and  tunnels 
can  be  part  of  an  accessible  route,  they 
have  been  specifically  included  in  4.3.1. 

Comment.  The  NPRM  requested 
comments  on  various  options  for 
language  to  include  in  4.3.2  regarding 
travel  distances  between  points  on  an 
accessible  route.  Most  commenters  from 
each  category  who  responded  to  the 
question  favored  stating  that  the 
accessible  route  shall,  to  the  maximum 
extent  feasible,  coincide  with  the  route 
for  the  general  public. 

Response.  A  requirement  has  been 
added  to  4.3.2  that  the  accessible  route 
shall,  to  the  maximum  extent  feasible, 
coincide  with  the  route  for  the  general 
public.  Since  the  route  provided  for  the 
general  public  is  usually  the  shortest 
and  most  direct  route,  the  requirement 
will  result  in  that  route  being  made 
accessible  in  most  cases. 

Comment.  Several  commenters  stated 
that  the  minimum  widths  for  accessible 
routes  and  passing  space  requirements 
were  not  adequate  and  should  be 
increased.  No  research  or  supportive 
data  was  provided. 

Response.  No  changes  have  been 
made. 

4.3.11    Areas  of  Rescue  Assistance 

Comment.  Many  commenters  favored 
including  technical  specifications  for 
areas  of  rescue  assistance  in  the 
guidelines.  Commenters,  including  the 
National  Fire  Protection  Association 
(NFPA),  submitted  various 
recommendations  for  changes  to  the 
technical  specifications,  including 
permitting  the  use  of  exit  stairway 
landings  with  a  standpipe  and  areas 
having  direct  access  to  elevators 
specifically  designed  for  emergency 
evacuation  purposes.  Several 
commenters  recommended  that  the  1991 
Uniform  Building  Code  provisions  for 
areas  of  rescue  assistance  be  adopted. 
Response.  The  1991  Uniform  Building 
Code  provisions  for  areas  of  rescue 
assistance  have  been  modified  and 
incorporated  in  4.3.11  since  they 
represent  the  most  current  and 
comprehensive  provisions  on  the 
subject.  See  1991  Uniform  Building 
Code,  chapter  31.  section  3104(b).  The 
final  guidelines  permit  seven  different 
areas  meeting  certain  conditions  to  be 
used  as  areas  of  rescue  assistance.  The 
final  guidelines  do  not  restrict  the  use  of 
exit  stairway  landings  with  standpipes 
because  the  first  duty  of  firefighters  is  to 
assist  in  the  evacuation  of  individuals 
from  the  building  or  facility  before 
undertaking  the  protection  of  property. 
The  final  guidehnes  also  permit  use  of 
elevator  lobbies  with  direct  access  to  an 
emergency  evacuation  elevator  when 


elevator  shafts  and  adjacent  lobbies  are 
pressurized  as  required  for  smokeproof 
enclosures  by  local  regulations  and 
when  complying  with  certain  other 
requirements.  The  Uniform  Building 
Code  provisions  for  size,  stairway 
width,  two-way  communication  and 
signage  have  also  been  adopted  with  a 
clarification  that  the  communication 
system  must  include  both  visual  and 
audible  signals. 

4.4  Protruding  Objects 

Comment.  The  NPRM  asked  questions 
regarding  the  adequacy  of  the  technical 
specifications  for  protruding  objects. 
About  one-fourth  of  the  commenters 
believed  that  they  were  adequate.  The 
other  commenters  made  over  30 
different  suggestions  for  changes. 

Response.  No  changes  have  been 
made.  The  comments  suggest  that 
additional  research  is  needed  in  this 
area. 

4.5  Ground  and  Floor  Surfaces 

Comment.  The  NPRM  asked  whether 
a  quantitative  value  should  be  assigned 
for  slip  resistance  of  ground  and  floor 
surfaces.  Although  there  was  general 
support  for  the  concept,  commenters 
presented  information  on  a  variety  of 
issues,  including  the  variability  of 
measurement  techniques  and  the 
likelihood  of  obtaining  different  values; 
lack  of  consensus  regarding  appropriate 
testing  methods;  and  manufacturers 
certification  of  products. 

Response.  Recommended  values  for 
shp  resistant  surfaces  on  accessible 
routes  and  ramps  have  been  included  in 
the  appendix  at  A  4.5.1.  Many  common 
building  materials  suitable  for  flooring 
are  now  labelled  with  information  on 
the  static  coefficient  of  friction. 
Although  it  may  not  be  possible  to 
compare  one  product  directly  with 
anotiier,  or  to  guarantee  a  constant 
measure,  builders  and  designers  are 
encouraged  to  specify  materials  with 
appropriate  values.  As  more  products 
include  information  on  slip  resistance, 
improved  uniformity  in  measurement 
and  specification  is  likely. 

Comment.  The  greenhouse  industry 
raised  questions  about  the  coverage  of 
gravel  pathways  in  greenhouses. 

Response.  If  a  greenhouse  is  used  only 
as  an  employee  work  area,  the 
guidelines  only  require  that  the  work 
area  be  designed  and  constructed  so 
that  individuals  with  disabilities  can 
approach,  enter,  and  exit  the  area.  See 
4.1.1(3)  Hius.  ground  and  floor  surfaces 
within  the  greenhouse  are  not  required 
to  comply  with  4.5  where  the  facility  is 
used  only  as  an  employee  work  area.  On 
the  other  hand,  if  the  greenhouse  is  also 
used  for  retail  sales  purposes,  the 


facility  must  be  designed  and 
constructed  to  be  accessible,  including 
having  an  accessible  route  which  has  a 
ground  or  floor  surface  that  complies 
with  4.5.  Gravel  is  generally  used  for 
drainage  under  plant  beds  and 
walkways  can  be  made  of  asphalt  or 
concrete.  Even  where  walkway  drainage 
is  needed,  there  are  a  variety  of  methods 
for  providing  firm,  stable,  and  slip 
resistant  surfaces. 

Comment.  A  number  of  comments 
were  received  on  the  technical 
specifications  for  carpets  in  4.5.3.  Some 
commenters  expressed  concern  about 
the  1/2  inch  maximum  pile  height  and 
recommended  that  it  should  not  apply  to 
carpeting  off  an  accessible  route.  Other 
commenters  recommended  that 
performance  requirements  should  be 
developed  for  carpets  with  pile  height 
higher  than  1/2  inch. 

Response.  The  technical 
specifications  for  carpets  in  4.5.3  are 
taken  directiy  from  the  ANSI  A117.1 
standard.  The  requirements  only  apply 
to  ground  and  floor  surfaces  along 
accessible  routes  and  in  accessible 
rooms  and  spaces,  including  public  use 
and  common  use  areas.  If  an  area  is 
used  only  as  an  employee  work  area, 
the  ground  and  floor  surfaces  within  the 
work  area  are  not  required  to  comply 
with  4.5,  consistent  with  the  provision  in 
4.1.1(3)  that  requires  the  work  area  to  be 
designed  and  constructed  so  that 
individuals  with  disabilities  can 
approach,  enter,  and  exit  the  area. 
Additional  advisory  material  on  carpets 
is  included  in  the  appendix  at  A4.5.3. 

4.6    Parking  and  Passenger  Loading 
Zones  •* 

Comment.  Several  commenters 
requested  that  the  requirements 
regarding  the  location  of  accessible 
parking  spaces  be  clarified.  Some 
commenters  recommended  that  a 
maximum  distance  such  as  200  feet  be 
specified  between  accessible  parking 
spaces  and  accessible  entrances. 

Response.  The  technical 
specifications  in  4.6.2  have  been  revised 
based  on  the  proposed  BCMC  scoping 
provisions  and  provide  that  accessible 
parking  spaces  serving  a  particular 
building  must  be  located  on  the  shortest 
accessible  route  of  travel  from  adjacent 
parking  to  an  accessible  entrance.  In 
parking  facilities  that  do  not  serve  a 
particular  building,  the  accessible 
parking  spaces  must  be  located  on  the 
shortest  accessible  route  of  travel  to  an 


'*  As  discussed  under  the  scoping  provisions  for 
parking  in  4.1.2(5).  the  final  guidelines  Include 
requirements  for  van  accessible  parking  spaces  and 
the  technical  specifications  in  4.6.4  and  4.6.5  relatiiig 
to  vans  have  been  modified. 


accessible  pedestrian  entrance  of  the 
parking  facility.  In  buildings  with 
multiple  accessible  entrances  with 
adjacent  parking,  accessible  parking 
spaces  must  be  dispersed  and  located 
closest  to  the  accessible  entrances.  For 
instance,  at  a  shopping  mall  with 
several  accessible  entrances  or  a  strip 
shopping  center  where  each  separate 
tenancy  is  required  to  have  an 
accessible  entrance,  the  accessible 
parking  spaces  would  be  dispersed  and 
located  closest  to  the  accessible 
entrances. 

A  maximum  distance  has  not  been 
included  in  the  guidelines  because  the 
requirement  that  accessible  parking 
spaces  be  located  on  the  shortest 
accessible  route  of  travel  to  an 
accessible  entrance  will  in  most  cases 
result  in  the  spaces  being  located  as 
close  as  practical  to  the  nearest 
accessible  entrance.  Specifying  a 
maximum  distance  such  as  200  feet 
could  result  in  the  provision  being 
misinterpreted  as  requiring  that  the 
spaces  be  within  200  feet  but  not 
necessarily  located  closest  to  an 
accessible  entrance. 

Comment.  Several  commenters  from 
the  parking  industry  questioned  the 
requirement  in  4.6.3  that  accessible 
parking  spaces  and  adjacent  access 
aisles  must  be  level  with  surface  slopes 
not  exceeding  1:50  (2%)  in  all  directions. 
For  instance,  the  National  Parking 
Association  (NPA)  noted  that  paved 
surfaces  must  have  a  designed  slope  of 
at  least  1:100  (1%)  to  provide  drainage 
and  that  stiiichu-al  systems  frequentiy 
used  in  parking  structures  have 
cambered  elements  where  the  member 
must  be  sloped  more  than  2%  to  get  a  1% 
actual  slope  at  the  high  end  of  element. 

Response.  The  requirement  in  4.6.3  for 
a  level  surface  with  slopes  not 
exceeding  1:50  (2%)  apphes  only  to 
accessible  parking  spaces  and  adjacent 
access  aisles  and  not  to  the  entire  floor 
area  of  the  parking  facility.  A  level 
surface  is  necessary  at  accessible 
parking  spaces  and  adjacent  access 
aisles  to  enable  individuals  who  use 
wheelchairs  to  safely  transfer  to  and 
from  a  vehicle  and  to  permit  the 
deployment  of  lifts  from  vans.  As  the 
NPA's  comment  recognizes,  it  is 
possible  to  achieve  an  actual  1%  slope  at 
parts  of  the  floor  area  of  the  parking 
facihty.  When  planned  for  in  the  early 
design  phase,  it  is  possible  to  achieve  a 
level  surface  with  a  slope  not  exceeding 
1:50  (2%)  at  the  accessible  spaces  and 
adjacent  access  aisles. 

Comment.  Several  commenters 
recommended  additional  requirements 
for  access  aisles,  including  location  of 
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curb  ramps  and  striping  or  otherwise 
designating  access  aisles. 

Response.  Figure  9  shows  that  the 
access  aisle  must  be  demarcated  (a 
wide  parking  space  alone  is  not  in 
compliance)  and  that  the  connection  to 
the  accessible  route  is  at  the  front  of  the 
aisle.  Additional  information  has  been 
included  in  the  appendix  on  access 
aisles.  The  access  aisle  must  be 
connected  to  an  accessible  route  to  the 
appropriate  accessible  entrance  of  a 
building  a  facility.  The  access  aisle  must 
either  blend  with  the  accessible  route  or 
have  a  curb  ramp  complying  with  4.7. 
The  curb  ramp  opening  must  be  located 
within  the  boundaries  of  the  access 
aisle,  and  not  the  parking  space,  and  the 
curb  ramp  cannot  project  into  the  aisle. 
The  required  dimensions  of  the  access 
aisle  cannot  be  restricted  by  planters, 
curbs,  or  wheel  stops. 

4.7  Curb  Ramps 

Few  comments  were  received  on  the 
technical  specifications  for  curb  ramps 
in  4.7  and  they  did  not  warrant  any 
changes.  Some  comments  concerned 
wayfinding  for  persons  with  visual 
impairments  and  detectable  warnings  at 
curb  ramps  which  are  addressed  under 
4.29. 

4.8  Ramps 

Comment.  The  NPRM  asked  whether 
the  technical  specification  in  4.8.2 
requiring  a  maximum  1:12  slope  for 
ramps  in  new  construction  should  be 
changed.  Most  persons  in  each  category 
who  responded  to  the  question  favored 
retaining  the  maximum  1:12  ramp  slope. 
Those  commenters  who  recommended  a 
change  preferred  ramp  slopes  between 
1:16  and  1:20. 

Response.  The  technical  specification 
in  4.8.2  has  not  been  changed.  However, 
information  has  been  added  to  the 
appendix  at  A4.8.2  explaining  that  the 
ability  to  manage  an  incline  is  related  to 
both  its  slope  and  its  length.  Wheelchair 
users  with  disabilities  affecting  their 
arms  or  with  low  stamina  have  serious 
difficulty  using  inclines.  Many 
wheelchair  users,  for  instance,  cannot 
manage  a  slope  of  1:12  for  30  feet.  Most 
wheelchair  users  and  people  with 
mobility  impairments  who  are 
ambulatory  can  manage  a  slope  of  1:16. 
For  these  reasons,  ramp  slopes  between 
1:16  and  1:20  are  preferred.  The 
technical  specifications  in  4.8.4  have 
also  been  revised  to  clarify  that  a  level 
landing  is  required  at  the  top  of  each 
ramp  and  each  ramp  run.  A  statement 
has  been  added  to  the  appendix  at 
A4.8.4  explaining  that  level  landings  are 
essential  toward  maintaining  an 
aggregate  slope  that  complies  with  the 
guidelines.  A  ramp  landing  that  is  not 


level  can  cause  individuals  using 
wheelchairs  to  tip  backward  or  bottom 
out  when  the  ramp  is  approached. 

Comment.  Several  commenters 
recommended  changes  to  the  technical 
specifications  for  handrails  in  4.8.5, 
including  making  the  height  ranges 
consistent  with  the  model  codes  and  not 
requiring  handrails  on  ramps  adjacent  to 
seating  in  assembly  areas. 

Response.  The  height  ranges  for 
handrails  in  4.8.5(5)  has  been  changed 
from  "between  30  inches  and  34  inches" 
to  "between  34  inches  and  38  inches"  to 
be  consistent  with  the  model  codes.  A 
similar  change  has  been  made  to  the 
technical  specifications  for  handrails  on 
stairs  in  4.9.4.  A  provision  has  also  been 
added  to  4.8.5  clarifying  that  handrails 
are  not  required  on  ramps  adjacent  to 
seating  in  assembly  areas. 

Comment.  A  number  of  conunenters 
recommended  that  additional  railings  or 
higher  edge  protection  be  provided  for 
persons  with  visual  impairments. 

Response.  These  recommendations 
will  be  studied  for  future  revisions  of  the 
guidelines. 

4.9    Stairs 

Comment.  Several  commenters 
recommended  that  open  risers  should  be 
permitted  on  stairs  under  certain 
conditions  such  as  where  ventilation  is 
critical  or  on  monumental  and 
decorative  stairs. 

Response.  The  prohibition  against 
open  risers  in  4.9.2  applies  only  to  stairs 
covered  by  the  scoping  provision  in 
4.1.3(4).  That  provision  requires  that 
interior  and  exterior  stairs  cormecting 
levels  that  are  not  connected  by  an 
elevator  must  comply  with  4.9.  Thus, 
open  risers  may  be  used  on  stairs  which 
connect  levels  also  served  by  an 
elevator  or  other  accessible  means  of 
vertical  access. 

Comment.  Several  commenters 
recommended  that  steps  should  have 
contrasting  nosings  or  tread  markings. 
Some  commenters  also  reconunend  that 
the  nosing  projection  should  be  reduced 
from  1  Vz  inches  to  V4  inch  maximum. 

Response.  The  Board  is  not  aware  of 
any  research  that  supports  these 
recommendations.  There  is  some 
controversy  over  whether  each  step 
should  have  the  contrast  nosing  or  only 
the  top  and  bottom  step  of  each  stair. 
The  Board  is  aware  that  the  February 
1991  draft  revisions  to  the  ANSI  A117.1 
standard  proposed  to  add  a  technical 
specification  for  tread  markings  on 
stairs.  Pending  further  research  or  action 
by  the  ANSI  A117  Committee,  the  Board 
is  not  inclined  to  include  this  provision 
in  the  guidelines. 

Comment.  Commenters  made  several 
recommendations  for  changes  to  the 


technical  specifications  for  handrails  in 
4.9.4,  including  making  the  height  ranges 
consistent  with  the  model  codes; 
permitting  the  iVi  inch  clearance 
between  handrails  and  the  wall  to  be  a 
minimum;  and  adopting  a  provision  from 
the  California  code  on  handrail 
extensions.  Some  commenters  also 
presented  detailed  comments  regarding 
wayfinding  problems  when  persons  who 
are  visually  impaired  encounter 
diagonal  or  circular  stairs. 

Response.  The  height  range  for 
handrails  in  4.9.4(5)  has  been  changed 
from  "between  30  inches  and  34  inches" 
to  "between  34  inches  and  38  inches"  to 
be  consistent  with  the  model  codes.  A 
similar  change  has  been  made  to  the 
technical  specifications  for  handrails  on 
ramps  in  4.8.S.  The  Board  has  retained 
the  1  Vi  inch  clearance  between  the 
handrails  and  the  wall  as  an  absolute. 
As  explained  in  the  appendix  at  A4.26.1, 
many  people  brace  their  forearms 
between  supports  and  walls  to  give 
them  more  leverage  and  stability  in 
maintaining  balance.  The  iVi  inch 
clearance  is  a  safety  clearance  to  prevent 
injuries  from  arms  slipping  through  the 
openings.  It  also  provides  adequate 
gripping  room.  The  other 
recommendations  require  further  study. 

Comment.  A  number  of  comments 
were  received  raising  safety  concerns 
about  the  use  of  the  raised  truncated 
domes  as  detectable  warnings  at  stairs. 
These  comments  are  further  discussed 
under  4.29. 

Response.  For  the  reasons  explained 
under  4.29,  the  requirement  in  4.9.5  for 
detectable  warnings  at  stairs  has  been 
reserved  until  further  research  is 
conducted  regarding  the  use  of  raised 
truncated  domes  as  a  detectable 
warning  at  stairs. 

4.10    Elevators 

Comment.  Several  commenters 
recommended  that  the  February  1991 
draft  revisions  to  the  ANSI  A117.1 
standard  be  adopted.  Some  commenters 
also  recommended  that  references  to  the 
elevator  safety  code  be  updated. 

Response.  The  February  1991  draft 
revisions  to  the  ANSI  A117.1  standard 
proposed  to  establish  separate  technical 
specifications  for  new  and  existing 
elevators.  The  Board  believes  that  it  is 
best  to  await  futher  action  by  the  ANSI 
All?  Committee  in  this  area.  In  the 
meantime,  the  references  to  the  elevator 
safety  code  in  4.10.1,  4.10.6,  and  4.10.14 
have  been  updated  to  the  current  code. 
ASME  A17.1-199G.  The  reference  to 
platform  lifts  or  wheelchair  lifts  has  also 
been  deleted  from  4.10.1  in  light  of  the 
revised  scoping  provisions  for  those 
devices  in  4.1.3(5)  and  4.1.6(3)(g). 
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technical  specifications  for  handrails  in 
4.9.4,  including  making  the  height  ranges 
consistent  with  the  model  codes; 
permitting  the  1V4  inch  clearance 
between  handrails  and  the  wall  to  be  a 
minimum;  and  adopting  a  provision  from 
the  California  code  on  handrail 
extensions.  Some  commenters  also 
presented  detailed  comments  regarding 
wayfinding  problems  when  persons  who 
are  visually  impaired  encounter 
diagonal  or  circular  stairs. 

Response.  The  height  range  for 
handrails  in  4.9.4(5)  has  been  changed 
from  "between  30  inches  and  34  inches" 
to  "between  34  inches  and  38  inches"  to 
be  consistent  with  the  model  codes.  A 
similar  change  has  been  made  to  the 
technical  specifications  for  handrails  on 
ramps  in  4.8.S.  The  Board  has  retained 
the  1  Vi  inch  clearance  between  the 
handrails  and  the  wall  as  an  absolute. 
As  explained  in  the  appendix  at  A4.26.1. 
many  people  brace  their  forearms 
between  supports  and  walls  to  give 
them  more  leverage  and  stability  in 
maintaining  balance.  The  1  Vi  inch 
clearance  is  a  safety  clearance  to  prevent 
injuries  from  arms  slipping  through  the 
openings.  It  also  provides  adequate 
gripping  room.  The  other 
recommendations  require  further  study. 

Comment.  A  number  of  comments 
were  received  raising  safety  concerns 
about  the  use  of  the  raised  truncated 
domes  as  detectable  warnings  at  stairs. 
These  comments  are  further  discussed 
under  4.29. 

Response.  For  the  reasons  explained 
under  4.29,  the  requirement  in  4.9.5  for 
detectable  warnings  at  stairs  has  been 
reserved  until  further  research  is 
conducted  regarding  the  use  of  raised 
truncated  domes  as  a  detectable 
warning  at  stairs. 

4.10    Elevators 

Comment.  Several  commenters 
recommended  that  the  February  1991 
draft  revisions  to  the  ANSI  A117.1 
standard  be  adopted.  Some  commenters 
also  recommended  that  references  to  the 
elevator  safety  code  be  updated. 

Response.  The  February  1991  draft 
revisions  to  the  ANSI  A117.1  standard 
proposed  to  establish  separate  technical 
specifications  for  new  and  existing 
elevators.  The  Board  believes  that  it  is 
best  to  await  futher  action  by  the  ANSI 
A117  Committee  in  this  area.  In  the 
meantime,  the  references  to  the  elevator 
safety  code  in  4.10.1.  4.10.6,  and  4.10.14 
have  been  updated  to  the  current  code, 
ASME  A17.1-1990.  The  reference  to 
platform  lifts  or  wheelchair  lifts  has  also 
been  deleted  from  4.10.1  in  light  of  the 
revised  scoping  provisions  for  those 
devices  in  4.1.3(5)  and  4.1.6(3)(g). 


Comment.  Commenters  generally 
supported  the  requirement  for  braille 
characters  on  hoistway  entrances, 
control  panels,  and  emergency 
communication  systems.  Several 
commenters  requested  that  the  technical 
specifications  in  4.10.5,  4.10.12,  and 
4.10.14  be  clarified  to  specify  that  raised 
characters  must  be  accompanied  by 
braille.- Some  commenters  requested 
that  the  reference  to  the  use  of  recessed 
letters  or  symbols  in  4.10.14  for 
identifying  emergency  communication 
systems  be  deleted.  A  number  of 
commenters  recommended  that 
automatic  verbal  announcements  of 
floor  stops  be  required  in  place  of 
audible  signals. 

Response.  The  NPRM  provided  in 
4.10.5,  4.10.12,  and  4.10.14  that  hoistway 
entrances,  control  panels,  and 
emergency  communication  systems  have 
raised  characters  complying  with  4.30.4. 
That  provision  provided  for  raised 
characters  to  be  accompanied  by  braille. 
The  final  guidelines  have  been  clarified 
by  including  the  requirement  for  brailled 
characters  in  4.10.5,  4.10.12,  and  4.10.14. 
The  technical  specifications  in  4.30.4  do 
not  permit  the  use  of  recessed  letters.  To 
be  consistent  with  that  provision,  the 
reference  to  recessed  letters  or  symbols 
in  4.10.14  for  identifying  emergency 
communication  systems  has  been 
deleted. 

The  Board  recognizes  that  automatic 
verbal  announcements  of  floor  stops  is 
preferred  by  individuals  with  visual 
impairments.  The  technical 
specifications  in  4.10.13  permit  their  use 
in  place  of  audible  signals. 

Comment.  A  number  of  commenters 
recommended  that  the  ANSI  A117.1— 
1986  standard  for  control  panel  height 
should  be  adopted  in  place  of  the 
NPRM. 

Response.  The  NPRM  provided  in 
4.10.12(3)  that  all  floor  buttons  on 
elevator  control  panels  be  no  higher 
than  48  inches,  unless  there  is  a 
substantial  increase  in  cost,  in  which 
case  the  maximum  mounting  height  may 
be  increased  to  54  inches.  Commenters 
questioned  what  constitutes  a 
"substantial  increase  in  cost"  and 
pointed  out  that  the  ANSI  A117.1-1986 
standard  provides  for  greater  flexibility 
by  requiring  all  floor  buttons  to  be  no 
higher  than  54  inches  above  the-floor  for 
side  approach  and  48  inches  for  front 
approach.  The  final  guidelines  adopt  the 
ANSI  A117.1-1986  standard  for  control 
panel  height  in  4.10.12(3). 

Comment.  A  number  of  commenters 
requested  additional  guidance  on  the 
technical  specification  in  4.10.14  for  an 
emergency  two-way  communication 
system. 


Response.  Additional  information  has 
been  included  in  the  appendix  at 
A4.10.14  on  emergency  two-way 
communication  systems.  Such  systems 
should  ideally  provide  both  voice  and 
visual  display  intercommunication  so 
that  persons  with  visual  impairments 
and  persons  with  speech  and  hearing 
impairments  can  receive  information 
regarding  the  status  of  a  rescue.  A  voice 
intercommunication  system  cannot  be 
the  only  means  of  communication 
because  it  is  not  accessible  to  persons 
with  speech  and  hearing  impairments. 
While  a  voice  intercommunicabon 
system  is  not  required,  at  a  minimum, 
the  system  must  provide  both  an  audio 
and  visual  indication,  such  as  a 
recorded  message  and  flashing  light,  to 
announce  that  a  rescue  is  on  the  way. 

4.11    Platform  Lifts/Wheelchair  Lifts 

Comment.  Most  of  the  comments 
received  on  platform  lifts  or  wheelchair 
lifts  were  in  response  to  questions  in  the 
NPRM  regarding  scoping  provisions 
which  are  discussed  under  4.1.3(5). 
Commenters  from  the  lift  industry 
recommended  that  the  technical 
specifications  should  reference  current 
safety  standards.  Individuals  with 
disabilities  and  their  organizations 
recommended  that  the  technical 
specifications  should  specifically 
provide  for  independent  operation. 

Response.  The  technical 
specifications  in  4.11.2  have  been 
revised  to  reference  the  current  safety 
standard,  ASME  A17.1-1990.  part  XX. 
The  scoping  provisions  in  4.1.3(5) 
Exception  4  also  require  that  platform 
lifts  or  wheelchair  lifts  comply  with 
apphcable  state  or  local  codes.  The 
technical  specification  in  4.11.3  has  also 
been  revised  in  response  to  comments 
regarding  independent  operation  to 
specifically  require  the  platform  lifts  or 
wheelchair  lifts  provide  for  unassisted 
operation.  This  requirement  does  not 
preclude  the  use  of  a  key  to  operate  a 
lift  as  long  as  the  key  is  readily 
available  and  allows  for  unassisted 
operation.  The  appendix  in  A4.11  has 
also  been  revised  to  provide  more  up-to- 
date  information  on  platform  lifts  or 
wheelchair  lifts. 

Comment.  Commenters  from  the  hft 
industry  requested  that  an  exception  be 
established  to  permit  the  use  of  inclined 
lifts  with  a  30  inch  by  40  inch  platform 
size  in  stairwells  with  space  limitations. 
Response.  Inclined  lifts  are  required  to 
comply  with  the  technical  specifications 
in  4.2.4  for  clear  floor  space  which 
provides  for  a  minimum  clear  space  of 
30  inches  by  48  inches  to  accommodate 
a  wheelchair  user.  The  Board  is  aware 
that  this  space  will  not  accommodate 
some  powered  wheelchairs  or  three 


wheeled  scooters  which  are  increasing 
in  popularity,  especially  among  older 
people.  The  Board  does  not  believe  that 
any  exceptions  should  be  established 
permitting  the  use  of  shorter  platform 
lifts  or  wheelchair  lifts. 

4.12    Windows 

Comment.  The  NPRM  proposed  to 
adopt  the  ANSI  A117.1  standard  for 
windows  which  provides  for  a  maximum 
5  pounds  of  force  (Ibf.)  to  open  operable 
windows  and  for  locks,  cranks,  and 
other  hardware  to  comply  with  the 
technical  specifications  for  controls  and 
operating  mechanisms,  including  reach 
ranges  for  forward  or  side  approaches. 
A  number  of  commenters  expressed 
concern  that  the  5  Ibf  maximum  force 
requirement  is  not  currently  achievable. 
^    Response.  The  technical 
specifications  for  windows  have  been 
reserved  in  the  final  guidelines  and 
information  from  the  ANSI  A117.1 
standard  has  been  placed  in  the 
appendix  at  A4.12.1  and  A4.12.2.  When 
the  Board  issued  MGRAD  in  1982,  it 
reserved  the  technical  specifications  for 
windows  pending  further  study  or 
experience  with  the  ANSI  A117.1 
standard.  See  47  FR  33862.  (August  4. 
1982).  The  Board  subsequently 
sponsored  a  research  project  on  hand 
anthropometrics  which  studied  the 
capabilities  of  selected  individuals  with 
disabilities  to  operate  mechanisms  and 
building  components.  The  findings  from 
the  research  project  suggested  design 
criteria  for  window  opening  hardware 
and  indicated  appropriate  operable 
forces  based  on  specific  types  of 
hardware  that  were  compatible  with  the 
ANSI  A117.1  standard.  Based  on  the 
results  of  the  research  project.  Board 
adopted  the  ANSI  A117.1  standard 
when  it  revised  MGRAD  in  1989.  See  36 
CFR  1190.31(j),  54  FR  5434  (February  3, 
1989).  Information  obtained  during  the 
current  rulemaking  revealed  that  the 
existing  industry  standards  for  operable 
windows  are  25  Ibf  for  sliding  windows 
and  45  Ibf  for  double  hung  windows  and 
that  windows  meeting  the  ANSI  A117.1 
standard  are  not  commonly  available 
for  use  in  heavy  construction.  The  Board 
needs  additional  information  about 
existing  products  and  technologies 
before  it  can  adopt  final  technical 
specifications  for  windows. 

4.13    Doors 

Comment.  Commenters  made 
individual  recommendations  for  changes 
or  clarifications  to  the  technical 
specifications  for  doors  in  4.13  and  the 
accompanying  figures.  For  instance, 
clarification  was  requested  regarding 
whether  all  or  part  of  the  clear  space  on 
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the  latch  side  of  the  door  in  figure  25(a) 
can  be  provided  by  other  accessible 
space  such  as  an  open  space  for  hanging 
clothes  in  a  hotel  guestroom. 

Response.  Two  minor  changes  have 
been  included  in  the  technical 
specifications  for  door  hardware  in 
4.13.9.  First,  the  sentence  in  the  NPRM 
referring  to  doors  in  dwelling  units  has 
been  deleted  since  it  was  not  consistent 
with  the  requirements  for  doors  in 
accessible  units  in  transient  lodging  in 
9.2.2(3)  which  requires  all  doors 
designed  to  allow  passage  into  and 
within  all  accessible  sleeping  rooms  and 
units  to  comply  with  4.13.  Second,  the 
sentence  in  the  NPRM  referring  to  doors 
to  hazardous  areas  has  been  deleted 
because  the  technical  specifications  in 
4.29.3  for  detectable  warnings  on  doors 
to  hazardous  areas  has  been  reserved. 
An  additional  change  has  been  made  to 
4.13.6  to  label  the  exemption  in  the  last 
sentence  of  that  technical  specification 
as  an  "exception." 

With  regard  to  figure  25(a).  the 
guidelines  do  not  preclude  other 
accessible  space  from  being  used  to 
provide  the  required  clearance  on  the 
latch  side  of  the  door  as  long  as  the 
specified  dimensions  are  met  and  other 
uses  of  the  space  do  not  interfere  with 
or  intrude  upon  the  clearance  required 
by  a  wheelchair  user  or  crutch  user  to 
reach  and  open  the  door  or  present  other 
barriers  not  allowed  in  the  guidelines. 
For  example,  an  open  rack  mounted  on 
the  wall  in  such  a  way  so  as  to  provide 
clearance  for  a  wheelchair  user  or 
crutch  user  could  be  a  protruding  object. 
An  enclosed  closet  area  would  not  likely 
permit  adequate  maneuvering  space. 

4.14  Entrances 

All  the  comments  on  entrances 
concerned  the  scoping  provision  and  are 
discussed  under  4.1.3(8).  No  changes 
have  been  made  to  the  technical 
specifications. 

4.15  Drinking  Fountains  and  Water 
Coolers 

Comment.  Commenters  made 
individual  recommendations  for  changes 
or  clarifications  to  the  technical 
specifications  for  drinking  fountains  and 
water  coolers  in  4.15.  For  instance, 
clarification  was  requested  regarding 
the  spout  location  on  a  drinking  fountain 
with  a  round  or  oval  bowl. 

Response.  A  sentence  has  been  added 
to  the  technical  specification  for  spout 
location  in  4.15.3  to  clairfy  that  on  a 
drinking  fountain  with  a  round  or  oval 
bowl,  the  spout  must  be  positioned  so 
the  flow  of  water  is  within  3  inches  of 
the  front  edge  of  the  fountain.  The 
sentence  in  appendix  at  A4.15.2  has  also 
been  clairified  that  two  drinking 


fountains,  mounted  side  by  side  or  on  a 
single  post,  are  usable  by  individuals 
with  disabilities  and  people  who  find  it 
difficult  to  bend  over. 

4.16    Water  Closets 

Comment.  Commenters  made 
individual  recommendations  for  changes 
or  clarifications  to  the  technical 
specifications  for  water  closets  in  4.16 
and  accompanying  figures.  For  instance, 
clarification  was  requested  regarding 
the  dimensions  of  the  grab  bar  behind 
the  water  closet  in  figure  29(a)  and  the 
location  of  the  lavatory  in  figure  28. 

Response.  A  sentence  has  been  added 
to  the  technical  specifications  in  4.16.4 
to  clarify  that  the  grab  bar  behind  the 
water  closet  must  be  36  inches 
minimum.  The  grab  bar  dimensions  have 
also  been  clarified  in  figure  29(a). 
Additional  information  has  been 
provided  in  the  appendix  at  A4.22 
regarding  figure  28  and  the  placement  of 
the  lavatory.  The  dotted  lines  in  figure 
28  designate  the  minimum  clear  floor 
space,  depending  on  the  direction  of 
approach,  required  for  wheelchair  users 
to  transfer  onto  the  water  closet.  The 
dimensions  of  48  inches  and  60  inches, 
respectively,  correspond  to  the  space 
required  for  wheelchair  users  to  perform 
a  diagonal  approach  transfer  and  side 
approach  transfer.  See  Fig.  A6  (a)  and 
(b).  Placement  of  the  lavatory  to  the 
immediate  side  of  the  water  closet  will 
preclude  use  of  the  side  approach 
transfer.  To  accommodate  the  side 
approach  transfer,  the  space  adjacent  to 
the  water  closet  must  remain  clear  of 
obstruction  for  42  inches  from  the  center 
line  of  the  toilet  and  the  lavatory  must 
not  be  located  within  this  space.  A 
turning  circle  or  T-tum,  the  clear  floor 
space  of  the  lavatory,  and  maneuvering 
space  at  the  door  must  be  considered 
when  determining  the  possible  wall 
location.  See  Fig.  3,  25  and  32. 

4.17    Toilet  Stalls 

Comment.  The  NPRM  presented  two 
approaches  for  accommodating  the 
needs  of  persons  with  mobility 
impairments  who  are  ambulatory  with 
respect  to  use  of  toilet  stalls:  (a)  provide 
for  moveable  grab  bar  in  the  60  inch 
wide  standard  stall;  or  (b)  provide  for  a 
36  inch  wide  alternate  stall  or  a 
conventional,  non-accessible  stall 
equipped  with  dual  parallel  grab  bars  in 
addition  to  the  60  inch  standard  stall. 
Most  persons  in  each  category  who 
commented  on  the  two  approaches 
opposed  the  use  of  moveable  grab  bars 
and  supported  the  provisions  of  a  36 
inch  wide  alternate  stall  with  dual  grab 
bars  in  addition  to  the  60  inch  wide 
standard  stall.  Some  commenters 
questioned  why  the  36  inch  or  48  inch 


alternate  stalls  are  only  permitted  in 
alterations  where  the  provision  of  a  60 
inch  wide  standard  stall  is  technically 
infeasible. 

Response.  The  guidelines  require  use 
of  the  60  inch  wide  standard  stall  unless 
it  is  technically  infeasible  in  alterations 
because  that  stall  provides  clear  floor 
space  and  grab  bars  to  enable 
wheelchair  users  to  perform  a  side 
approach  transfer  or  diagonal  approach 
transfer  from  a  wheelchair  to  the  toilet. 
See  Fig.  A6  (a)  and  (b).  Although  many 
wheelchair  users  are  unable  to  use 
either  alternate  stall,  persons  with 
mobility  impairments  who  are 
ambulatory  can  use  them.  Many  of  those 
persons  find  it  more  convenient  to  use 
the  two  parallel  grab  bars  in  the  36  inch 
wide  alternate  stall.  Based  on  the 
comments,  a  provision  has  been  added 
to  the  technical  specifications  for  toilet 
rooms  in  4.22.4  requiring  that  a  36  inch 
wide  alternate  stall  with  parallel  grab 
bars  be  provided  in  addition  to  the  60 
inch  wide  standard  stall  where  six  or 
more  toilet  stalls  are  provided.  Since  the 
stall  is  primarily  intended  for  use  by 
persons  with  mobility  impairments  who 
are  ambulatory  rather  than  wheelchair 
users,  the  length  of  the  stall  could  be 
conventional.  The  door,  however,  must 
swing  outward  to  ensure  a  usable  space 
by  persons  with  mobility  impairments 
who  are  ambulatory. 

Comment.  Several  commenters 
recommended  that  the  width  dimensions 
in  figure  30  (a)  and  (b)  should  be  labeled 
as  minimum.  A  number  of  commenters 
requested  that  the  requirements  for 
hardware  on  toilet  stall  doors  be 
clarified. 

Response.  The  width  dimensions  in 
figure  30  (a)  and  (b)  have  been  labeled 
as  minimum.  The  technical  specificafion 
in  4.19.5  has  been  clarified  that  toilet 
stall  doors  including  hardware,  must 
comply  with  4.13.  That  provision 
requires  in  relevant  part  at  4.13.9  that 
handles,  pulls,  latches,  locks,  and  other 
operating  devices  on  accessible  doors 
must  have  a  shape  that  is  easy  to  grasp 
with  one  hand  and  does  not  require  tight 
grasping,  tight  pinching,  or  twisting  of 
the  wrist  to  operate. 

4.18    Urinals 

Few  comments  were  received  on  the 
technical  specifications  for  urinals  in 

4.18  and  they  did  not  warrant  any 
changes. 

4.19  Lavatories  and  Mirrors 

Comment.  Commenters  made 
individual  recommendations  for  changes 
or  clarifications  to  the  technical 
specification  for  lavatories  and  mirrors 
in  4.19.  For  instance,  it  was  pointed  out 


that  hot  water  and  drain  pipe 
lavatories  can  be  configured : 
back  wall  so  as  to  prevent  co 
the  technical  specifications  o 
allowed  insulation  for  protec 

Response.  The  technical 
specifications  for  exposed  pi] 
surfaces  in  4.19.4  have  been  i 
require  that  hot  water  and  dr 
under  lavatories  be  insulated 
otherwise  configured  to  protc 
contact. 

4.20    Bathtubs 

Comment.  Commenters  ma 
individual  recommendations 
or  clarifications  to  the  techni 
specifications  for  bathtubs  in 
instance,  clarification  was  re 
that  the  lavatory  in  figure  33 
provide  clear  space  under  it  I 
bathtub  control  area  and  tha 
shower  spray  unit  required  b 
be  used  both  as  a  fixed  show 
and  as  a  hand-held  shower. 

Response.  The  technical 
specifications  for  lavatories  i 
4.19.3  require  that  a  clearanc 

29  inches  be  provided  from  tl 
the  bottom  of  the  apron  of  th 
and  that  a  clear  floor  space  c 
by  48  inches  be  provided  in  f 
lavatory.  The  technical  speci 
4.20.6  has  been  clarified  to  pi 
the  shower  spray  unit  can  be 
as  a  fixed  shower  head  and  i 
held  shower. 

Comment.  The  NPRM  askc 
a  vertical  grab  bar  should  be 
addition  to  the  dual  horizont 
required  by  4.20.4.  Most  pers 
category  who  responded  to  t 
favored  the  provision  of  a  ve 
bar.  However,  the  commente 
differing  recommendations  r 
location  and  size  of  the  verti 
bar. 

Response.  The  location  an 
vertical  grab  bar  requires  fui 
before  it  can  be  specified. 

4.21    Shower  Stalls 

Comment.  As  further  disci 
9.1.2.  the  final  guidelines  req 
hotels  with  50  or  more  sleep: 
suites  must  provide  a  certaii 
sleeping  rooms  or  suites  thai 

30  inch  by  60  inch  or  36  inch 
roll-in  shower  as  illustrated 
(a)  and  (b).  The  NPRM  asket 
questions  regarding  the  desi 
roU-in  shower.  Most  persons 
category  who  responded  to  I 
favored:  (a)  including  a  fold- 
the  shower;  (b)  requiring  the 
slip-resistant;  (c)  allowing  th 
head  and  controls  to  be  loca 
center  of  the  long  wall  of  the 
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alternate  stalls  are  only  permitted  in 
alterations  where  the  provision  of  a  60 
inch  wide  standard  stall  is  technically 
infeasible. 

Response.  The  guidelines  require  use 
of  the  60  inch  wide  standard  stall  unless 
it  is  technically  infeasible  in  alterations 
because  that  stall  provides  clear  floor 
space  and  grab  bars  to  enable 
wheelchair  users  to  perform  a  side 
approach  transfer  or  diagonal  approach 
transfer  from  a  wheelchair  to  the  toilet. 
See  Fig.  A6  (a)  and  (b).  Although  many 
wheelchair  users  are  unable  to  use 
either  alternate  stall,  persons  with 
mobility  impairments  who  are 
ambulatory  can  use  them.  Many  of  those 
persons  find  it  more  convenient  to  use 
the  two  parallel  grab  bars  in  the  36  inch 
wide  alternate  stall.  Based  on  the 
comments,  a  provision  has  been  added 
to  the  technical  specifications  for  toilet 
rooms  in  4.22.4  requiring  that  a  36  inch 
wide  alternate  stall  with  parallel  grab 
bars  be  provided  in  addition  to  the  60 
inch  wide  standard  stall  where  six  or 
more  toilet  stalls  are  provided.  Since  the 
stall  is  primarily  intended  for  use  by 
persons  with  mobility  impairments  who 
are  ambulatory  rather  than  wheelchair 
users,  the  length  of  the  stall  could  be 
conventional.  The  door,  however,  must 
swing  outward  to  ensure  a  usable  space 
by  persons  with  mobility  impairments 
who  are  ambulatory. 

Comment.  Several  commenters 
recommended  that  the  width  dimensions 
in  figure  30  (a)  and  (b)  should  be  labeled 
as  minimum.  A  number  of  commenters 
requested  that  the  requirements  for 
hardware  on  toilet  stall  doors  be 
clarified. 

Response.  The  width  dimensions  in 
figure  30  (a)  and  (b)  have  been  labeled 
as  minimum.  The  technical  specification 
in  4.19.5  has  been  clarified  that  toilet 
stall  doors  including  hardware,  must 
comply  with  4.13.  That  provision 
requires  in  relevant  part  at  4.13.9  that 
handles,  pulls,  latches,  locks,  and  other 
operating  devices  on  accessible  doors 
must  have  a  shape  that  is  easy  to  grasp 
with  one  hand  and  does  not  require  tight 
grasping,  tight  pinching,  or  twisting  of 
the  wrist  to  operate. 

4.18    Urinals 

Few  comments  were  received  on  the 
technical  specifications  for  urinals  in 

4.18  and  they  did  not  warrant  any 
changes. 

4.19  Lavatories  and  Mirrors 

Comment.  Commenters  made 
individual  recommendations  for  changes 
or  clarifications  to  the  technical 
specification  for  lavatories  and  mirrors 
in  4.19.  For  instance,  it  was  pointed  out 


that  hot  water  and  drain  pipes  under 
lavatories  can  be  configured  near  the 
back  wall  so  as  to  prevent  contact  but 
the  technical  specifications  only 
allowed  insulation  for  protection. 

Response.  The  technical 
specifications  for  exposed  pipes  and 
surfaces  in  4.19.4  have  been  revised  to 
require  that  hot  water  and  drain  pipes 
under  lavatories  be  insulated  or 
otherwise  configured  to  protect  against 

contact.     I 

I  ■ 

4.20    Bathtubs 

Comment.  Commenters  made 
individual  recommendations  for  changes 
or  clarifications  to  the  technical 
specifications  for  bathtubs  in  4.20.  For 
instance,  clarification  was  requested 
that  the  lavatory  in  figiu-e  33  must 
provide  clear  space  under  it  to  reach  the 
bathtub  control  area  and  that  the 
shower  spray  unit  required  by  4.20.6  can 
be  used  both  as  a  fixed  shower  head 
and  as  a  hand-held  shower. 

Response.  The  technical 
specifications  for  lavatories  in  4.19.2  and 
4.19.3  require  that  a  clearance  of  at  least 

29  inches  be  provided  from  the  floor  to 
the  bottom  of  the  apron  of  the  lavatory 
and  that  a  clear  floor  space  of  30  inches 
by  48  inches  be  provided  in  front  of  the 
lavatory.  The  technical  specifications  in 
4.20.6  has  been  clarified  to  provide  that 
the  shower  spray  unit  can  be  used  both 
as  a  fixed  shower  head  and  as  a  hand- 
held shower. 

Comment.  The  NPRM  asked  whether 
a  vertical  grab  bar  should  be  provided  in 
addition  to  the  dual  horizontal  grab  bars 
required  by  4.20.4.  Most  persons  in  each 
category  who  responded  to  the  question 
favored  the  provision  of  a  vertical  grab 
bar.  However,  the  commenters  made 
differing  reconunendations  regarding  the 
location  and  size  of  the  vertical  grab 
bar. 

Response.  The  location  and  size  of  the 
vertical  grab  bar  requires  further  study 
before  it  can  be  specified. 

4.21    Shower  Stalls 

Comment.  As  further  discussed  under 
9.1.2.  the  final  guidelines  require  that 
hotels  with  50  or  more  sleeping  rooms  or 
suites  must  provide  a  certain  number  of 
sleeping  rooms  or  suites  that  include  a 

30  inch  by  60  inch  or  36  inch  by  60  inch 
roll-in  shower  as  illustrated  in  figure  57 
(a)  and  (b).  The  NPRM  asked  several 
questions  regarding  the  design  of  the 
roll-in  shower.  Most  persons  from  each 
category  who  responded  to  the  question 
favored:  (a)  including  a  fold-up  seat  in 
the  shower,  (b)  requiring  the  seat  to  be 
slip-resistant;  (c)  allowing  the  shower 
head  and  controls  to  be  located  in  the 
center  of  the  long  wall  of  the  shower; 


and  (d)  providing  two  mounting  hooks 
for  the  shower  spray  unit. 

Response.  The  technical 
specifications  for  seats  in  4.21.3  have 
been  revised  to  add  a  provision  for  a 
fold-up  seat  in  the  30  inch  by  60  inch 
roll-in  shower  required  for  hotels.  The 
seat  must  be  mounted  on  the  wall 
adjacent  to  the  controls  or  shower  as 
shown  in  figure  57.  A  requirement  has 
not  been  included  for  the  seat  to  be  slip- 
resistant  pending  further  study.  A  note 
has  been  added  to  figure  37(b)  allowing 
the  shower  head  to  be  located  on  the 
long  wall  or  on  either  side  wall.  A 
requirement  has  not  been  included  for 
two  mounting  hooks  pending  further 
study  of  mounting  heights.  However,  the 
technical  specification  in  4.20.6  has  been 
clarified  to  provide  that  the  shower 
spray  unit  must  be  useable  both  as  a 
fixed  shower  head  and  as  a  hand-held 
shower. 

Comment.  One  commenter  pointed  out 
that  the  American  Society  of  Testing 
and  Materials  (ASTM)  and  the 
Consumer  Product  Safety  Commission 
have  developed  slip  resistant  standards 
for  shower  stalls.  Another  commenter 
submitted  data  showing  that  shower 
stall  drains  should  be  located  in  a 
comer  to  avoid  the  potential  hazards  of 
slipping  on  a  sloping  surface  and  to 
provide  an  even  surface  for  portable 
shower  seats. 

Response.  These  matters  will  be 
further  studied  for  future  revisions  of  the 
guidelines. 

4.22    Toilet  Rooms 

Comment.  As  further  discussed  under 
4.17,  most  persons  who  responded  to 
questions  in  the  NPRM  regarding 
accommodating  the  needs  of  persons 
with  mobility  impairments  who  are 
ambulatory  with  respect  to  use  of  toilet 
stalls  favored  the  provision  of  a  36  inch 
wide  alternate  stall  with  dual  grab  bars 
in  addition  to  the  60  inch  wide  standard 
stall. 

Response.  A  provision  has  been 
added  to  the  technical  specifications  for 
toilet  rooms  in  4.22.4  requiring  that  a  36 
inch  wide  alternate  stall  with  parallel 
grab  bars  be  provided  in  addition  to  the 
60  inch  wide  standard  stall  where  six  or 
more  toilet  stalls  are  provided. 
Additional  information  on  the  design  of 
this  stall  is  provided  in  the  appendix  at 
A4.17.3  and  is  discussed  under  4.17. 

Comment.  Some  commenters 
recommended  that  accessible  "unisex" 
toilet  rooms  be  provided. 

Response.  Accessible  "unisex"  toilet 
rooms  are  preferred  by  some  wheelchair 
users,  especially  those  who  may  be 
assisted  by  another  person.  Information 
on  the  design  of  accessible  "unisex" 
toilet  rooms  has  been  included  in  the 


appendix  at  A4.22.3.  The  appendix 
recommends  that  consideration  be  giveq 
to  providing  accessible  "unisex"  toilet 
rooms  in  new  construction,  in  addition 
to  providing  the  required  accessible 
toilet  stalls  in  other  rest  rooms.  The 
appendix  also  points  out  that  accessible 
"unisex"  toilet  rooms  are  permitted  in 
alterations  where  it  is  technically 
infeasible  to  make  existing  toilet  rooms 
accessible. 

4.23  Bathrooms,  Bathing  Facilities,  and 
Shower  Rooms 

Comment.  Commenters  made 
individual  recommendations  for  changes 
to  the  technical  specifications  for 
bathrooms,  bathing  facilities,  and 
shower  rooms.  For  instance,  it  was 
recommended  that  group  showers  in 
locker  rooms  be  addressed. 

Response.  Group  showers  will  be 
more  fully  addressed  in  future  revisions 
of  the  guidelines.  The  technical 
specifications  for  the  placement  of 
controls  and  the  shower  head  in  roll-in 
showers  can  be  used  in  a  comer  of  a 
group  shower  to  provide  access. 

4.24  Sinks 

Few  comments  were  received  on  the 
technical  specifications  for  sinks  in  4.24 
and  they  did  not  warrant  any  changes. 
To  be  consistent  with  the  change  made 
to  technical  specifications  for  lavatories 
in  4.19,  4.24.6  has  been  revised  to  require 
that  hot  water  and  drain  pipes  under 
sinks  be  insulated  or  otherwise 
configured  to  protect  against  contact. 

4.25  Storage 

Comment.  Commenters  made 
individual  recommendations  for  changes 
or  clarifications  to  the  technical 
specifications  for  storage  in  4.25.  For 
instance,  it  was  requested  that  the 
height  and  depth  for  closet  rods  and 
shelves  be  clarified. 

Response.  The  technical 
specifications  in  4.25.3  for  the  height  and 
depth  of  closet  rods  and  shelves  have 
been  clarified.  Accessible  storage  must 
be  within  the  reach  ranges  in  4.2.5  or 
4.2.6  for  a  forward  approach  (Fig.  5)  or  a 
side  approach  (Fig.  6).  For  a  side 
approach  where  the  distance  from  the 
wheelchair  to  the  clothes  rod  or  shelves 
does  not  exceed  10  inches,  the  height  of 
the  clothes  rod  canot  exceed  54  inches 
and  shelves  must  be  provided  between  9 
inches  and  54  inches.  In  reach-in  closets 
without  accessible  doors  where  the 
distance  from  the  wheelchair  to  the 
clothes  rod  or  shelves  exceeds  10 
inches,  but  is  less  than  21  inches,  the 
height  of  the  clothes  rod  cannot  exceed 
48  inches  and  shelves  must  be  provided 
between  9  inches  and  48  inches.  These 
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dimensions  are  shown  in  figures  38  (a) 
and  (b).  An  additional  closet  rod  or 
shelves  may  be  provided  outside  the 
specified  dimensions. 

4.26  Handrails,  Grab  Bars,  and  Tub 
and  Shower  Seats 

Few  comments  were  received  on  the 
technical  specifications  for  handrails 
and  grab  bars  in  4.26  and  they  did  not 
warrant  any  changes. 

4.27  Controls  and  Operating 
Mechanisms 

Comment.  Several  commenters  asked 
whether  controls  and  operating 
mechanisms  that  are  not  normally 
intended  for  public  use  must  comply 
with  the  technical  specifications  in  4.27. 

Response.  An  exception  has  been 
added  to  the  technical  specifications  at 
4.27.3  which  provides  that  the 
requirements  do  not  apply  where  the  use 
of  special  equipment  dictates  otherwise 
or  where  electrical  and  communications 
systems  receptacles  are  not  normally 
intended  for  use  by  building  occupants. 
For  instance,  electrical  receptacles 
installed  specifically  for  wall-mounted 
clocks  and  refrigerators  or  microwave 
ovens  in  transient  lodging  or  lunch 
rooms  in  an  office  building  are  not 
required  to  be  placed  within  the 
specified  reach  ranges  if  the  receptacles 
are  not  intended  for  regular  or  frequent 
use  by  building  occupants. 

Comment.  The  American  Hotel  and 
Motel  Association  (AHMA)  stated, 
without  any  explanation,  that 
thermostats  must  be  mounted  at  60 
inches  and  cannot  be  placed  at  an 
accessible  height.  A  few  commenters 
also  expressed  concern  that  State  and 
local  codes  require  electrical  outlets  be 
placed  lower  than  15  inches  above  the 
floor. 

Response.  The  technical 
specifications  in  4.27.3  require  that  the 
highest  operable  part  of  controls, 
dispensers,  receptacles,  and  other 
operable  equipment  be  placed  within 
the  forward  reach  range  in  4.2.5 
(maximum  high  forward  reach  is  48 
inches  and  minimum  low  forward  reach 
is  15  inches,  where  there  is  no 
obstruction)  or  the  side  reach  range  in 
4.2.6  (maximum  high  side  reach  is  54 
inches  and  minimum  low  side  reach  is  9 
inches,  where  there  is  no  obstruction). 
Thermostats  and  electrical  outlets  that 
are  intended  for  use  by  building 
occupants  are  controls  subject  to  4.27. 
The  technical  specifications  in  4.27.3 
regarding  the  location  of  such  controls 
are  taken  directly  from  the  ANSI  A117.1 
standard.  AHMA  did  not  cite  to  any    - 
State  or  local  code  provision  that 
requires  thermostats  to  be  mounted  at  60 
inches  and  the  Board  is  not  aware  of 


any.  State  and  local  building  codes 
allow  the  lower  placement  of  electrical 
outlets  but  do  not  preclude  what  is 
required  in  4.27.3.  The  Fair  Housing 
Accessibility  Guidelines  also  provide  for 
thermostats  and  electrical  outlets  to  be 
placed  within  similar  heights.  Therefore, 
there  is  no  basis  for  establishing 
different  requirements  for  thermostats  or 
electrical  ouUets. 

4.28    Alarms 

Comment.  The  NPRM  asked  whether 
requirements  should  be  established  for 
the  standardization  of  audible  alarms  to 
distinguish  them  from  other  sounds.  The 
commenters  were  divided  on  the  issue. 
The  National  Fire  Protection 
Association  (NFPA)  and  several  other 
commenters  recommended  that  the 
technical  specifications  for  audible 
alarms  in  4.28.2  should  be  consistent 
with  the  NFPA  72A  Standard  for 
Protective  Signalling  Systems.  NFPA 
72A  recommends  that  the  duration  of  a 
sound  which  an  alarm  should  exceed  by 
5  decibels  should  be  60  seconds  rather 
than  30  seconds.  NFPA  72A  also 
recommends  a  130  decibel  maximum 
sound  level.  NFPA  fiirther  recommended 
that  the  requirements  should  be  stated 
in  terms  of  the  "A"  weighted  scale. 

Response.  The  technical 
specificafions  for  audible  alarms  in 
4.28.2  have  been  revised  to  conform  to 
NFPA  72A,  except  that  the  maximum 
sound  level  of  120  decibels  has  not  been 
changed.  The  Board  understands  that 
the  120  decibel  level  is  commonly 
known  as  the  "threshold  of  pain."  The 
130  decibel  level  recommended  in  NFPA 
72A  was  primarily  intended  for 
industrial  application  where  noise  is  a 
problem  and  may  be  appropriate  only 
for  industrial  occupancies.  The  120 
decibel  level  limit  has  been  retained 
pending  further  information.  The 
comments  did  not  otherwise  present  any 
information  beyond  that  obtained 
through  the  Board's  research  project 
which  concluded  that  there  was  not 
enough  known  about  the  problem  to 
develop  specific  requirements  for  the 
standardization  of  audible  alarms. 
Instead,  additional  information 
developed  by  the  Board's  research 
project  has  been  included  in  the 
appendix  to  assist  builders  and 
designers  in  selecting  appropriate 
systems. 

Comment.  NFPA  and  several  other 
commenters  recommended  that  the 
technical  specifications  for  visual 
alarms  in  4.28.3  should  be  consistent 
with  NFPA  72G  Guide  for.Installation. 
Maintenance,  and  Use  of  Notification 
Appliances  for  Protective  Signalling 
Systems.  A  few  commenters 
reconmiended  that  the  Board  reserve 


establishing  any  requirements  for  visual 
alarms  until  it  evaluated  a  recent  study 
by  the  Underwriters  Laboratory  (UL)  on 
such  alarms.  Some  building  owners  and 
managers  requested  that  the 
requirements  should  be  more 
performance  oriented.  For  example,  a 
system  was  suggested  in  which  some  or 
all  of  the  building  lights  would  flash  in 
some  fashion.  Several  commenters 
stated  that  the  requirements  should 
address  ambient  light  levels  due  to 
concern  that  the  intensity  of  the  visual 
signal  might  temporarily  blind  people  in 
areas  with  low  light.  A  few  commenters 
were  also  concerned  about  the  effect  of 
strobe  lights  in  inducing  seizures  in 
certain  individuals. 

Response.  The  technical 
specifications  for  visual  alarms  in  4.28.3 
have  been  revised  as  follows  to  be 
consistent  with  NFPA  72G: 

(a)  A  new  paragraph  has  been  added 
at  4.28.3(3)  to  provide  for  a  maximum 
pulse  duration  of  0.2  sec.  with  a 
maximum  duty  cycle  of  40%. 

(b)  The  maximum  120  candela 
intensity  has  been  deleted  from  4.28.3(4) 
(4.28.3(3)  in  the  NPRM).  NFPA  72G 
permits  intensifies  up  to  1000  candela 
and  the  UL  study  found  no  evidence  that 
such  bright  devices  caused  any  eye 
damage  in  view  of  the  shortness  of  the 
flash  pulse. 

(c)  The  height  requirement  for 
placement  of  visual  signal  devices  in 
4.28.3(6)  (4.28.3(5)  in  the  NPRM)  has 
been  amended  to  specify  that  the 
devices  be  at  least  6  inches  below  the 
ceihng  to  reduce  the  potential 
concealment  by  smoke. 

The  requirements  in  4.28.3  (7)  and  (8) 
(4.28.3  (6)  and  (7)  in  the  NPRM)  have 
been  revised  to  clarify  that  the  spacing 
distance  applies  only  in  rooms  or  spaces 
which  are  required  to  have  visual  signal 
appliances.  "The  requirement  that  no 
place  be  more  than  50  feet  from  the 
signal  means  that  the  signaling  devices 
would  be  spaced  100  feet  apart  as 
recommended  in  NFPA  72G.  A  sentence 
has  also  been  added  to  address  the 
spacing  of  signaling  devices  in  large 
rooms  and  spaces  such  as  auditoriums 
that  are  more  than  100  feet  across  and 
are  not  divided  by  walls  or  partitions 
above  6  feet.  In  such  rooms  and  spaces, 
the  signaling  devices  may  be  placed  100 
feet  apart  around  the  perimeter  of  the 
room  or  space  instead  of  suspending  the 
devices  from  the  ceiling. 

The  Board  has  reviewed  the  UL  study 
and  it  generally  supports  the  technical 
specifications  in  4.28.3.  The  Board  notes 
that  NFPA  72G  is  scheduled  to  be 
revised  in  1993  and  that  the  UL  is 
planning  to  develop  standards  for  visual 
signal  devices.  The  Board  intends  to 
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establishing  any  requirements  for  visual 
alarms  until  it  evaluated  a  recent  study 
by  the  Underwriters  Laboratory  (UL)  on 
such  alarms.  Some  building  owners  and 
managers  requested  that  the 
requirements  should  be  more 
performance  oriented.  For  example,  a 
system  was  suggested  in  which  some  or 
all  of  the  building  lights  would  flash  in 
some  fashion.  Several  commenters 
stated  that  the  requirements  should 
address  ambient  light  levels  due  to 
concern  that  the  intensity  of  the  visual 
signal  might  temporarily  blind  people  in 
areas  with  low  light.  A  few  commenters 
were  also  concerned  about  the  effect  of 
strobe  lights  in  inducing  seizures  in 
certain  individuals. 

Response.  The  technical 
specifications  for  visual  alarms  in  4.28.3 
have  been  revised  as  follows  to  be 
consistent  with  NFPA  72G: 

(a)  A  new  paragraph  has  been  added 
at  4.28.3(3)  to  provide  for  a  maximum 
pulse  duration  of  0.2  sec.  with  a 
maximum  duty  cycle  of  40%. 

(b)  The  maximum  120  candela 
intensity  has  been  deleted  from  4.28.3(4) 
(4.28.3(3)  in  the  NPRM).  NFPA  72G 
permits  intensities  up  to  1000  candela 
and  the  UL  study  found  no  evidence  that 
such  bright  devices  caused  any  eye 
damage  in  view  of  the  shortness  of  the 
flash  pulse. 

(c)  The  height  requirement  for 
placement  of  visual  signal  devices  in 
4.28.3(6)  (4.28.3(5)  in  the  NPRM)  has 
been  amended  to  specify  that  the 
devices  be  at  least  6  inches  below  the 
ceiling  to  reduce  the  potential 
concealment  by  smoke. 

The  requirements  in  4.28.3  (7)  and  (8) 
(4.28.3  (6)  and  (7)  in  the  NPRM)  have 
been  revised  to  clarify  that  the  spacing 
distance  applies  only  in  rooms  or  spaces 
which  are  required  to  have  visual  signal 
appliances.  The  requirement  that  no 
place  be  more  than  50  feet  from  the 
signal  means  that  the  signaling  devices 
would  be  spaced  100  feet  apart  as 
reconunended  in  NFPA  72G.  A  sentence 
has  also  been  added  to  address  the 
spacing  of  signaling  devices  in  large 
rooms  and  spaces  such  as  auditoriums 
that  are  more  than  100  feet  across  and 
are  not  divided  by  walls  or  partitions 
above  6  feet.  In  such  rooms  and  spaces, 
the  signaling  devices  may  be  placed  100 
feet  apart  around  the  perimeter  of  the 
room  or  space  instead  of  suspending  the 
devices  from  the  ceiling. 

The  Board  has  reviewed  the  UL  study 
and  it  generally  supports  the  technical 
specifications  in  4.28.3.  The  Board  notes 
that  NFPA  720  is  scheduled  to  be 
revised  in  1993  and  that  the  UL  is 
planning  to  develop  standards  for  visual 
signal  devices.  The  Board  intends  to 


monitor  these  standards  and  update  the 
guidelines,  as  appropriate. 

The  Board  has  not  opted  for  more 
performance  oriented  requirements 
because  the  lack  of  specificity  in  the 
current  UFAS  and  ANSI  A117.1 
standards  have  resulted  in  the  provision 
of  some  ineffective  visual  alarm 
systems.  As  new  systems  and 
technologies  are  developed  and  tested, 
the  equivalent  facilitation  provision  in 
2.2  provides  sufficient  flexibility  for 
builders  and  designers  to  use  them.  The 
Board  will  also  consider  new  systems 
and  technologies  when  it  periodically 
updates  the  guidelines. 

NFPA  72G  and  the  UL  study  indicate 
that  the  75  candela  minimum  signal 
intensity  specified  in  4.28.3(4)  is  not 
harmful  at  different  lighting  levels.  The 
ambient  lighting  level  of  typical  offices, 
classrooms,  and  hotel  rooms  as  tested 
by  UL  ranges  from  20  to  75  lumens  per 
square  foot.  NFPA  72G  recommends  a 
signal  intensity  of  100  to  1000  candela 
for  that  lighting  level.  The  UL  study 
tested  strobe  lights  with  intensity  levels 
equivalent  to  those  required  by  4.28.3(4), 
including  tests  conducted  in  a  totally 
dark  room  where  the  strobe  flash 
provided  the  only  light.  Not  only  were 
the  subjects  not  blinded,  but  they  were 
able  to  move  about  the  room  and  find 
specific  objects  on  a  table.  As  for  the 
possible  effect  of  strobe  lights  in 
inducing  seizures  in  certain  individuals, 
the  Board's  research  project  and  other 
available  information  indicate  that  the 
problem  does  not  occur  if  the  flash  rate 
is  less  than  5  HZ.  The  Board  has  set  the 
maximum  rate  at  3  HZ  for  additional 
safety. 

Comment.  Several  commenters 
pointed  out  that  if  portable  visual 
alarms  are  permitted  in  dwelling  units 
and  sleeping  rooms,  they  should  be 
triggered  by  the  emergency  alarm 
system  for  the  building.  A  few 
commenters  recommended  that  portable 
vibrating  alarms  should  also  be  required 
to  awaken  sleepers.  Some  commenters 
noted  that  the  requirement  that  the 
signal  be  visible  in  all  areas  of  the 
dwelling  unit  or  sleeping  room  would  be 
difficult  in  some  unusually  shaped 
rooms  and  spaces. 

Response.  The  intent  of  the  technical 
specifications  for  auxiliary  alarms  in 
4.28.4  is  that  the  portable  devices  will  be 
equivalent  to  a  permanently  installed 
visual  alarm  that  is  connected  to  the 
building  emergency  alarm  system.  The 
requirement  has  been  clarified  by 
specifying  that  a  means  must  be 
provided  by  which  a  signal  from  the 
building  emergency  alarm  system  can 
trigger  the  auxiliary  alarm.  This  can  be 
accomplished  by  providing  a  separate 
circuit  or  transmitting  a  signal  through 


the  normal  wiring  system  to  trigger  the 
portable  device. 

The  UL  study  found  that  it  required  a 
signal  of  110  candela  to  wake  a  sleeping 
person  compared  to  a  15  candela  signal 
to  alert  people  in  normal  work 
situations.  The  UL  study  also  found  that 
vibrating  alarms  were  more  effective 
than  visual  signals  for  waking  sleeping 
persons.  This  information  has  been 
included  in  the  appendix  at  A4.28.4. 

The  requirement  that  the  signal  be 
visible  in  all  areas  of  the  dwelling  unit 
or  sleeping  room  is  reasonable  since  the 
purpose  of  the  alarm  is  to  alert  persons 
to  emergencies.  NFPA  72G  states  that 
the  signal  should  be  visible  "regardless 
of  the  orientation"  of  the  individual.  The 
signal  can  reflect  off  the  walls  and  be 
visible  in  various  areas  of  the  room. 
Some  unusually  shaped  rooms  and 
spaces  may  require  more  than  one 
visual  alarm  device.  Builders  and 
designers  should  take  this  into 
consideration  when  designing  and 
building  new  facilities. 

4.29    Detectable  Warnings 

Comment.  The  NPRM  proposed  to 
include  new  provisions  for  detectable 
warnings  based  on  research  and 
planned  revisions  to  the  ANSI  A117.1 
standard.  A  detectable  warning  is  a 
standardized  surface  feature  built  in  or 
applied  to  walking  surfaces  or  other 
elements  to  warn  individuals  with  visual 
impairments  of  hazards  on  a  circulation 
path.  The  detectable  warning  should 
consist  of  raised  truncated  domes. 
Comments  were  received  in  support  of 
and  in  opposition  to  including 
detectable  warnings  in  the  guidelines. 
Commenters  who  opposed  detectable 
warnings  gave  a  variety  of  reasons. 
Some  individuals  with  visual 
impairments  stated  that  with  proper 
training  and  use  of  mobility  aids  they 
can  avoid  dangers  in  the  physical 
environment.  These  commenters 
believed  that  detectable  warnings  are 
unnecessary  and  the  people  with  visual 
impairments  may  tend  to  rely  on 
detectable  warnings  rather  than  learn 
adequate  mobility  skills.  They  also 
expressed  concern  that  detectable 
warnings  might  cause  hazards  for 
people  with  visual  impairments  because 
the  warnings  are  distracting  and  can 
cause  people  to  lose  their  balance.  They 
noted  that  detectable  warnings  may  also 
be  hazardous  for  people  with  mobility 
impairments  who  are  ambulatory 
especially  in  outdoor  conditions  where 
ice  and  snow  removal  may  be  adversely 
affected  by  the  raised  truncated  domes. 
Other  commenters  stated  that 
detectable  warnings  create  and 
perpetuate  misconceptions  and 
attitudinal  barriers  about  people  who 


have  visual  impairments.  They 
expressed  concern  that  detectable 
warnings  would  negatively  affect  the 
employment  of  people  with  visual 
impairments  because  employers  might 
mistakenly  perceive  that  such 
individuals  cannot  fimction  in  an 
environment  that  is  not  specially 
equipped.  In  their  view,  detectable 
warnings  could  result  in  "unintended 
discriminatory  effects."  A  few 
commenters  questioned  the  adequacy  of 
the  research;  the  long  term  durability  of 
raised  truncated  domes;  the  ability  of 
the  construction  industry  to  comply  with 
the  requirement;  and  the  aesthetics  of 
detectable  warnings. 

Commenters  who  supported 
detectable  warnings  also  gave  a  variety 
of  reasons.  They  pointed  out  that  there 
is  a  significant  number  of  people  with 
visual  impairments  who  are  not  able  to 
fully  master  mobihty  skills  due  to  a 
range  of  factors,  including  age  of  onset,       J 
type  of  disability,  and  innate  abilities. 
They  further  pointed  out  that  necessary 
cues  such  as  traffic  sounds  are  not 
always  distinguishable  due  to  various 
circiunstances  which  are  beyond  the 
control  of  the  individual.  These 
commenters  were  concerned  about  the 
safety  of  persons  who  cannot  depend  on 
using  mobility  skills  to  detect  hazardous 
conditions.  They  believed  that 
detectable  warnings  can  prevent 
unnecessary  accidents  and  deaths  and 
do  not  stigmatize  people  who  have 
visual  impairments  because  the 
warnings  are  helpful  to  all  people.  They 
noted  that  detectable  warnings  are 
frequently  used  in  industrial  settings  to 
warn  workers  whose  vision  may  be 
temporarily  obscured  of  hazards  in  the 
workplace  and  have  been  proven 
effective  in  preventing  accidents  and 
injuries. 

Some  commenters  generally 
supported  the  concept  of  detectable 
warnings  but  suggested  that  the 
guidelines  should  allow  for  a  variety  of 
surface  treatments  in  order  to 
accommodate  variations  in  walking 
surfaces  and  design  techniques. 

Response.  Accessibility  includes 
ensuring  that  individuals  with 
disabilities  can  safely  use  the  built 
environment.  Some  of  the  requirements 
in  the  guidelines  such  as  those  for  areas 
of  rescue  assistance  and  visual  alarms 
are  based  primarily  on  concern  for  the 
safety  of  individuals  with  disabilities. 
The  purpose  of  detectable  warnings  is  to 
alert  individuals  with  visual 
impairments  of  hazards  on  a  circulation 
path  that  might  otherwise  go  unnoticed 
and  result  in  serious  injury.  Although 
mobility  training  is  essential,  as  some  of 
the  commenters  pointed  out.  a 
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significant  number  of  people  with  visual 
impairments  are  not  able  to  fully  master 
mobility  skills.  Further,  mobility  training 
is  not  always  readily  available. 
The  Board's  goal  is  to  provide 
appropriate  cues  in  the  built 
environment  to  facilitate  the  use  of 
mobility  skills.  The  Board  does  not 
believe  that  detectable  warnings  are  any 
more  stigmatizing  than  ramps.  Like  other 
accessibility  features,  detectable 
warnings  benefit  all  people. 

As  discussed  in  the  NPRM.  studies 
have  demonstrated  the  raised  truncated 
dome  pattern  to  be  an  effective 
detectable  warning.  See  Tactile 
Warnings  to  Promote  Safety  in  the 
Vicinity  of  Transit  Platform  Edges. 
Urban  Mass  Transportation 
Administration  (1987);  Pathfinder  Tactile 
Tile  Demonstration  Test  Project,  Metro- 
Dade  Transit  Agency  (1988).  The  domes 
can  be  constructed  using  a  variety  of 
methods  including  concrete  stamping  or 
the  apphcation  of  a  prefabricated 
surface  treatment.  Although  there  are 
other  common  surface  treatments  that 
are  detectable,  the  concept  of  a 
detectable  warning  is  to  provide 
consistent  and  uniform  surface 
treatment  that  is  distinctive  from  other 
materials  and  consistently  recognized  as 
a  warning  in  order  to  alert  pedestrians 
that  they  are  approaching  a  potentially 
dangerous  area. 

The  final  guidelines  retain  the 
requirements  in  4.29.2  for  detectable 
warnings  to  consist  of  raised  truncated 
domes.  The  requirement  for  detectable 
warnings  used  on  interior  surfaces  to 
differ  from  adjoining  walking  surfaces  in 
resiliency  or  sound  on  cane  contract  has 
also  been  retained.  However,  for  the 
reasons  discussed  under  the  comments 
below,  the  Board  has  limited  the 
application  of  detectable  warnings  to 
hazardous  vehicular  ways,  reflecting 
pools  that  are  not  otherwise  protected, 
and  curb  ramps.  The  provisions  for 
detectable  warnings  at  stairs  and  on 
doors  to  hazardous  areas  have  been 
reserved  pending  further  study. 

Comment.  The  NPRM  provided  in 
4.29.2  for  detectable  warnings  to 
contrast  visually  with  adjoining  surfaces 
and  proposed  to  specify  a  70%  contrast 
ratio.  The  NPRM  asked  several 
questions  regarding  the  proposed 
contrast  ratio,  including  whether  it  was 
too  difficult  to  achieve  and  whether  a 
one  inch  black  band  between  the 
detectable  warning  and  adjoining 
surfaces  would  provide  sufficient 
contrast  for  persons  with  low  vision. 
Most  of  the  persons  who  responded  to 
the  question  objected  to  the  contrast 
ratio.  Several  commenters  stated  that  it 
could  not  be  measured  or  enforced 
under  field  conditions.  Some 


commenters  noted  that  materials  with 
demonstrated  low  maintenance  and 
durability  characteristics  often  have  low 
reflective  values  and  would  not  meet  the 
criteria.  Many  commenters  also  opposed 
the  use  of  a  black  band.  Several 
conunenters  recommended  that 
detectable  warnings  should  be  a  yellow 
color. 

Response.  The  final  guidelines 
provide  in  4.29.2  that  detectable 
warnings  must  contrast  visually  with 
adjoining  surfaces,  either  light-on-dark 
or  dark-on-light.  The  70%  contrast  ratio 
has  been  placed  in  the  appendix  at 
A4.29.2  and  is  advisory  only. 

Comment.  A  number  of  commenters 
opposed  the  requirements  in  4.9.5  and 
4.29.4  for  detectable  warnings  at  stairs 
primarily  based  on  concern  that  the 
raised  truncated  domes  will  create  a 
tripping  hazard.  Several  commenters. 
including  industries  which  use 
detectable  warnings  to  alert  workers  of 
hazards  such  as  loading  docks, 
requested  that  the  depth  of  the  warning 
be  decreased  from  36  inches  to  24 
inches. 

Response.  Although  detectable 
warnings  have  been  successfully  used  at 
such  locations  at  transit  platform  edges 
and  loading  dock  edges,  there  is  no  data 
available  regarding  this  application  at 
stairs.  People  may  use  a  different  gait 
when  they  approach  stairs  compared  to 
other  walking  surfaces.  The  requirement 
in  4.9.5  and  4.29.4  for  detectable 
warnings  at  stairs  have  been  reserved 
pending  fiirther  study  regarding  possible 
tripping  hazards.  The  requirements  in 
4.29.3  and  4.29.7  for  detectable  warnings 
on  doors  to  hazardous  areas  and  for 
standardization  of  such  warnings  within 
a  building,  facility  or  site  have  also  been 
reserved  pending  further  study. 

Comment.  A  number  of  commenters 
requested  that  detectable  warnings  also 
be  required  at  uncurbed  and 
unprotected  drop  off  areas  where  a  fall 
may  be  extremely  hazardous  or  life 
threatening  such  as  transit  platforms 
and  loading  docks.  Some  commenters 
were  opposed  to  detectable  warnings  at 
those  locations.  Several  commenters 
recommended  that  detectable  warnings 
should  be  required  where  the  drop-off 
separating  the  pedestrian  and  vehicular 
way  is  more  than  curb  height. 

Response.  The  requirement  in  4.29.5 
has  been  clarified  that  a  detectable 
warning  is  required  when  a  walk 
crosses  or  adjoins  a  vehicular  way.  and 
the  walking  surfaces  are  not  separated 
by  curbs,  railings,  or  other  elements 
between  the  pedestrian  areas  and 
vehicular  areas.  For  instance,  some 
hotels  have  driveways  that  adjoin 
walkways  at  entrances.  If  there  is  no 
curb  separating  the  pedestrian  and 


vehicular  area,  a  detectable  warning 
would  have  to  be  provided.  Detectable 
warnings  for  transportation  facilities 
will  be  addressed  in  section  10  of  the 
final  guidelines  which  will  be  published 
separately  in  the  Federal  Register. 
Detectable  warnings  have  not  been 
required  at  loading  docks  and  loading 
ramps  because  those  areas  are  generally 
not  open  to  the  public.  If  an  individual 
employee  with  a  visual  impairment 
works  in  an  area  with  hazardous  drop- 
offs, detectable  warnings  would  be 
covered  by  reasonable  accommodation 
under  title  I  of  the  ADA. 

Comment.  Some  commenters 
questioned  the  requirement  in  4.7.7  for 
detectable  warnings  at  curb  ramps.  A 
few  commenters  expressed  concerns 
about  maintenance,  including  snow  and 
ice  removal.  Other  commenters 
suggested  changes  to  the  requirement 
that  the  detectable  warnings  extend  the 
full  width  and  depth  of  the  curb  ramp. 

Response.  Properly  designed  curb 
ramps  have  gentle  slopes  which  may  not 
be  easily  detectable  by  some  persons 
with  visual  impairments.  Furthermore, 
changes  in  slope  along  pedestrian  ways 
are  commonplace  and  persons  with 
visual  impairments  cannot  predictably 
know  when  a  change  in  slope  indicates 
the  presence  of  a  curb  ramp.  The  Board 
is  concerned  about  the  safety  of  persons 
with  visual  impairments  who  may 
unknowingly  enter  a  vehicular  way  due 
to  the  lack  of  any  cue  or  warnings  at 
curb  ramps  to  prevent  serious  injuries 
and  deaths.  The  requirement  in  4.7.7  for 
detectable  warnings  at  curb  ramps  has 
therefore  been  retained. 

4.30    Signage 

Comment.  A  number  of  commenters. 
including  graphic  designers  and  sign 
manufacturers,  objected  to  the  technical 
specifications  for  character  height  and 
letter  spacing  in  4.30.3.  Their  primary 
concern  was  the  impact  of  the 
requirements  on  the  size  of  the  sign.  For 
instance,  the  NPRM  proposed  that 
letters  on  building  directories  by  Vs-inch 
minimum.  One  commenter  pointed  out 
that  the  current  industry  standard  for 
film  negative  directories  is  Via  inch 
which  is  roughly  V<  the  size  proposed  in 
the  NPRM.  Building  directories  would 
need  to  be  16  times  their  current  size  (4 
times  as  high  and  4  times  as  wide)  to 
meet  the  %-inch  minimum.  The 
commenter  noted  that  larger  office 
buildings  have  difficulty  just 
accommodating  a  directory  large  enough 
to  list  their  occupants  in  Vie-inch  type. 
Several  individuals  with  disabilities  and 
other  commenters  objected  to  wide 
letter  spacing  because  they  believed  it 


would  make  it  more  difficult 
word  shape  or  "footprint." 

Response.  The  minimum  hi 
requirements  for  building  dir 
and  wall  mounted  signs  and 
provision  for  wide  letter  spa( 
been  deleted  from  the  techni 
specifications  in  4.30.3.  Signe 
suspended  or  projected  over! 
compliance  with  the  technio 
specifications  for  protruding 
4.4.2  (i.e..  more  than  80  inche 
floor  or  ground)  are  required 
character  height  of  3  inches  i 
sentence  has  also  been  adde 
to  clarify  that  lower  case  letl 
permitted. 

Comment.  Individuals  wit! 
disabilities  and  government 
involved  with  disability  issu 
supported  the  technical  spec 
for  raised  and  brailled  chara 
4.30.4.  Many  of  the  comment 
opposed  the  technical  specif 
Including  graphic  designers  i 
manufacturers,  interpreted  ti 
requiring  all  signs  to  have  ra 
brailled  characters  and  all  u 
letters  and  apparently  objec 
scoping  provisions  and  techi 
specifications  on  that  basis, 
commenters  also  expressed 
raised  and  braille  characteri 
more  prone  to  vandalism. 

Response.  As  discussed  ei 
scoping  provisions  for  exteri 
interior  signage  have  been  c 
response  to  the  comments.  S 
and  4.1.3(16).  Only  those  sig 
designate  permanent  rooms 
must  comply  with  the  techni 
specifications  in  4.30.4  throu 
raised  and  brailled  characte 
and  contrast,  and  mounting 
height.  No  changes  have  bee 
the  technical  specifications 
and  brailled  characters  in  4. 
and  brailled  characters  can 
to  be  as  vandal  resistant  as 
signage. 

Comment.  Several  graphic 
and  sign  manufacturers  objc 
eggshell  finish  being  specifu 
technical  specifications  for  { 
contrast  in  4.30.5.  They  felt  1 
unnecessarily  restricts  the  li 
number  of  commenters  also 
the  70%  contrast  ratio  propc 
NPRM  because  they  believe 
could  not  be  measured  or  ei 
the  field. 

Response.  The  Board  spoi 
research  project  on  which  tl 
specifications  for  finish  and 
4.30.5  are  based  found  that  i 
matte  finishes  are  equally  n 
persons  with  low  vision.  Th 
proposed  to  require  only  egj 
because  of  its  relative  resisi 
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vehicular  area,  a  detectable  warning 
would  have  to  be  provided.  Detectable 
warnings  for  transportation  facilities 
will  be  addressed  in  section  10  of  the 
final  guidelines  which  will  be  published 
separately  in  the  Federal  Register. 
Detectable  warnings  have  not  been 
required  at  loading  docks  and  loading 
ramps  because  those  areas  are  generally 
not  open  to  the  public.  If  an  individual 
employee  with  a  visual  impairment 
works  in  an  area  with  hazardous  drop- 
offs, detectable  warnings  would  be 
covered  by  reasonable  accommodation 
under  title  I  of  the  ADA. 

Comment  Some  conunenters 
questioned  the  requirement  in  4.7.7  for 
detectable  warnings  at  curb  ramps.  A 
few  commenters  expressed  concerns 
about  maintenance,  including  snow  and 
ice  removal.  Other  conunenters 
suggested  changes  to  the  requirement 
that  the  detectable  warnings  extend  the 
full  width  and  depth  of  the  curb  ramp. 

Response.  Properly  designed  curb 
ramps  have  gentle  slopes  which  may  not 
be  easily  detectable  by  some  persons 
with  visual  impairments.  Furthermore, 
changes  in  slope  along  pedestrian  ways 
are  commonplace  and  persons  with 
visual  impairments  cannot  predictably 
know  when  a  change  in  slope  indicates 
the  presence  of  a  curb  ramp.  The  Board 
is  concerned  about  the  safety  of  persons 
with  visual  impairments  who  may 
unknowingly  enter  a  vehicular  way  due 
to  the  lack  of  any  cue  or  warnings  at 
curb  ramps  to  prevent  serious  injuries 
and  deaths.  The  requirement  in  4.7.7  for 
detectable  warnings  at  curb  ramps  has 
therefore  been  retained. 

4.30    Signage 

Comment.  A  number  of  commenters. 
including  graphic  designers  and  sign 
manufacturers,  objected  to  the  technical 
specifications  for  character  height  and 
letter  spacing  in  4.30.3.  Their  primary 
concern  was  the  impact  of  the 
requirements  on  the  size  of  the  sign.  For 
instance,  the  NPRM  proposed  that 
letters  on  building  directories  by  %-inch 
minimum.  One  commenter  pointed  out 
that  the  current  industry  standard  for 
film  negative  directories  is  %«  inch 
which  is  roughly  V*  the  size  proposed  in 
the  NPRM.  Building  directories  would 
need  to  be  16  times  their  current  size  (4 
times  as  high  and  4  times  as  wide)  to 
meet  the  %-inch  minimum.  The 
commenter  noted  that  larger  office 
buildings  have  difficulty  just 
accommodating  a  directory  large  enough 
to  list  their  occupants  in  Via-inch  type. 
Several  individuals  with  disabilities  and 
other  commenters  objected  to  wide 
letter  spacing  because  they  believed  it 


would  make  it  more  difficult  to  read  by 
word  shape  or  "footprint." 

Response.  The  minimum  height 
requirements  for  building  directories 
and  wall  mounted  signs  and  the 
provision  for  wide  letter  spacing  have 
been  deleted  from  the  technical 
specifications  in  4.30.3.  Signs  that  are 
suspended  or  projected  overhead  in 
compliance  with  the  technical 
specifications  for  protruding  objects  in 
4.4.2  (i.e.,  more  than  80  inches  above  the 
floor  or  ground)  are  required  to  have  a 
character  height  of  3  inches  minimimi.  A 
sentence  has  also  been  added  to  4.30.3 
to  clarify  that  lower  case  letters  are 
permitted. 

Comment.  Individuals  with 
disabilities  and  government  agencies 
involved  with  disability  issues 
supported  the  technical  specifications 
for  raised  and  brailled  characters  in 
4.30.4.  Many  of  the  commenters  who 
opposed  the  technical  specifications, 
including  graphic  designers  and  sign 
manufacturers,  interpreted  the  NPRM  as 
requiring  all  signs  to  have  raised  and 
brailled  characters  and  all  upper  case 
letters  and  apparently  objected  to  the 
scoping  provisions  and  technical 
specifications  on  that  basis.  A  few 
commenters  also  expressed  concern  that 
raised  and  braille  characters  may  be 
more  prone  to  vandalism. 

Response.  As  discussed  earlier,  the 
scoping  provisions  for  exterior  and 
interior  signage  have  been  clarified  in 
response  to  the  comments.  See  4.1.2(7) 
and  4.1.3(16).  Only  those  signs  which 
designate  permanent  rooms  and  spaces 
must  comply  with  the  technical 
specifications  in  4.30.4  through  4.30.6  for 
raised  and  brailled  characters,  finish 
and  contrast,  and  mounting  location  and 
height.  No  changes  have  been  made  to 
the  technical  specifications  for  raised 
and  brailled  characters  in  4.30.4.  Raised 
and  brailled  characters  can  be  designed 
to  be  as  vandal  resistant  as  other 
signage. 

Comment.  Several  graphic  designers 
and  sign  manufacturers  objected  to 
eggshell  finish  being  specified  in  the 
technical  specifications  for  finish  and 
contrast  in  4.30.5.  They  felt  that  it 
unnecessarily  restricts  the  industry.  A 
number  of  commenters  also  objected  to 
the  70%  contrast  ratio  proposed  in  the 
NPRM  because  they  believed  that  it 
could  not  be  measured  or  enforced  in 
the  field. 

Response.  The  Board  sponsored 
research  project  on  which  the  technical 
specifications  for  finish  and  contrast  in 
4.30.5  are  based  found  that  eggshell  and 
matte  finishes  are  equally  readable  by 
persons  with  low  vision.  The  NPRM 
proposed  to  require  only  eggshell 
because  of  its  relative  resistance  to 


soiling  compared  to  matte.  The  final 
guidelines  provide  for  eggshell,  matte,  or 
other  non-glare  finish.  The  70%  contrast 
formula  has  been  placed  in  the  appendix 
at  A4.30.5  and  is  advisory  only.  The 
appendix  also  recommends  an  eggshell 
finish  and  light  characters  on  a  dark 
background. 

Comment.  The  NPRM  proposed  in 
4.30.6  that  signs  providing  permanent 
identification  of  rooms  and  spaces  be 
mounted  on  the  wall  adjacent  to  the 
latch  side  of  the  door  at  a  height 
between  54  and  66  inches.  These  signs 
are  required  to  include  raised  and 
brailled  characters.  A  number  of 
commenters  recommended  different 
mounting  heights.  Some  pointed  out  that 
the  66  inch  height  was  not  within  the 
reach  range  for  wheelchair  users.  Other 
commenters  pointed  out  that  a  more 
uniform  and  consistent  mounting  height 
would  make  it  easier  for  persons  vsrith 
visual  impairments  to  locate  the  signage. 

Response.  The  technical 
specifications  in  4.30.6  have  been 
revised  to  require  that  signs  providing 
permanent  identification  of  rooms  and 
spaces  be  mounted  60  inches  above  the 
finish  floor  to  the  center  of  the  sign.  The 
60  inch  mounting  height  was 
recommended  in  the  original  research 
for  the  ANSI  A117.1— 1980  standard.  See 
Accessible  Buildings  for  People  with 
Severe  Visual  Impairments,  Steinfeld 
(1978).  Lowering  the  maximum  height 
also  reduces  the  viewing  distance  for 
persons  with  low  vision  and  places  the 
sign  at  a  more  comfortable  reading 
height  for  users  of  braille  and  raised 
characters.  A  sentence  has  also  been 
added  to  4.30.6  clarifying  that  where 
there  is  no  wall  space  to  the  latch  side 
of  the  door,  including  at  double  leaf 
doors,  signs  are  to  be  placed  on  the 
nearest  adjacent  wall. 

Comment.  A  number  of  commenters 
recommended  that  the  international 
symbol  of  access  for  hearing  loss  be 
used  to  identify  the  availability  of 
permanently  installed  assistive  listening 
systems  in  assembly  areas  required  to 
have  such  systems  by  4.1.3(19)(b). 

Response.  A  requirement  has  been 
added  to  the  technical  specifications  for 
symbols  of  accessibility  in  4.30.7  that 
assistive  listening  systems  be  identified 
by  signage  that  includes  the 
international  symbol  of  access  for 
hearing  loss.  See  Fig.  43(d).  Additional 
information  is  provided  in  the  appendix 
at  A4.30.7  regarding  appropriate 
messages  to  include  with  the  symbol 
(e.g.,  infrared  Assistive  Listening  System 
Available — Please  Ask). 

Comment.  The  NPRM  proposed  in 
4.30.8  that  illumination  levels  on  the  sign 
surface  be  in  the  200  to  300  lux  range  (10 
to  30  footcandles)  and  that  the 


illumination  level  on  the  surface  of  the 
sign  not  be  significantly  exceeded  by  the 
ambient  light  or  visible  bright  lighting 
source  behind  or  in  front  of  the  sign.  A 
number  of  commenters  objected  to  this 
provision  as  unenforceable.  Other 
commenters  noted  that  the  proposed 
levels  were  generally  met  or  exceeded 
in  indoor  lighted  areas. 

Response.  The  technical 
specifications  for  illumination  levels  in 
4.30.8  has  been  reserved  pending  further 
study.  The  NPRM  provision  has  been 
included  in  the  appendix  at  A4.30.8  and 
is  advisory  only. 

4.31  Telephones 

Comment.  The  NPRM  asked  what 
decibel  range  should  be  specified  for 
volume  control  telephones.  Persons  who 
responded  to  the  question  generally 
favored  a  range  of  12  decibels  to  18 
decibels.  Some  commenters  requested 
higher  levels,  stating  that  those  with 
lower  levels  were  not  helpful.  Although 
most  telephone  companies  who 
responded  to  the  question  indicated  that 
their  equipment  would  fall  within  this 
range,  they  were  opposed  to  specifying 
any  decibel  level. 

Response.  The  final  guidelines 
provide  in  4.31.5(2)  that  public 
telephones  required  to  be  equipped  with 
volume  controls  by  4.1.3(17)(b)  must  be 
capable  of  a  minimum  of  12  decibels  and 
a  maximum  of  18  decibels  above  normal 
because  higher  levels  can  damage  the 
ear.  If  an  automatic  reset  button  is 
provided,  the  18  decibel  level  may  be 
exceeded. 

Comment.  A  number  of  conunenters 
recommended  that  the  requirement  in 
4.31.5  for  a  magnetic  field  in  the  area  of 
the  receiver  cup  should  be  changed  to 
require  hearing  aid  compatible 
telephones. 

Response.  The  technical 
specifications  in  4.31.5(1)  have  been 
revised  to  require  that  public  telephones 
required  to  be  equipped  with  volume 
controls  by  4.1.3(17){b)  must  be  hearing 
aid  compatible.  The  Hearing  Aid 
Compatibility  Act  of  1988  requires  that 
neariy  all  telephones  be  hearing  aid 
compatible. 

4.32  Fixed  or  Built-in  Seating  and 
Tables 

Comment.  Commenters  made 
individual  reconunendations  for  changes 
and  clarifications  to  the  technical 
specifications  for  fixed  or  built-in 
seating  and  tables  in  4.32.  For  instance, 
it  was  reconunended  that  the  depth 
requirement  under  tables  be  increased 
to  accommodate  guide  dogs. 

Response.  The  reference  to  "work 
surfaces"  have  been  deleted  from  the 
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technical  specifications  in  4.32  since 
those  features  are  not  required  to  be 
accessible  by  4.1.1(3).  The  appendix 
recommends  at  A4.1.1(3)  that  if 
individual  work  stations  are  made 
accessible,  they  should  comply  with  the 
applicable  technical  specifications.  As 
for  change  to  the  depth  requirements 
under  tables,  further  study  is  needed. 

4.33    Assembly  Areas 

Comment.  Individuals  with 
disabihties  and  their  organizations 
supported  the  requirements  in  4.33.3  for 
wheelchair  seating  spaces  to  be 
dispersed  throughout  the  seating  area. 
Several  commenters  requested  that 
companion  seating  also  be  provided 
next  to  wheelchair  seating  spaces. 
Commenters  from  the  theater  industry 
expressed  concern  about  the  loss  of 
seats  if  wheelchair  seating  spaces  are 
placed  mid-row.  Motion  picture  theater 
owners  pointed  out  that  new  movie 
theaters  are  typically  a  multiplex  of 
small  auditoriums  each  of  which  seats 
between  150  and  300  people  and  that 
each  seat  is  situated  to  provide  a  clear 
line  of  sight  to  the  screen.  They 
requested  that  such  small  auditoriums 
be  exempt  from  the  dispersal 
requirement.  A  few  commenters 
recommended  that  ramped  aisles  which 
are  part  of  an  accessible  route  to 
wheelchair  seating  spaces  should  be 
permitted  to  have  steeper  slopes  if 
necessary  to  provide  adequate 
sightlines. 

Response.  The  requirements  in  4.33.3 
for  dispersal  of  wheelchair  seating 
spaces  have  been  modified.  Wheelchair 
seating  spaces  must  be  an  integral  part 
of  any  fixed  seating  plan  and  be  situated 
so  as  to  provide  wheelchair  users  a 
choice  of  admission  prices  and  lines  of 
sight  comparable  to  those  available  to 
the  rest  of  the  public.  A  provision  has 
been  added  for  at  least  one  companion 
fixed  seat  to  be  provided  next  to  each 
wheelchair  seating  space.  The  final 
guidelines  require  that  when  the  seating 
capacity  exceeds  300,  wheelchair 
seating  spaces  must  be  provided  in  more 
than  one  location.  This  provision  is 
based  on  the  California  code  and 
balances  considerations  of  cost  and  lost 
of  other  seating  spaces  with  the  need  for 
access.  It  should  be  noted,  however,  that 
the  guidelines  do  not  require  wheelchair 
seating  spaces  to  be  placed  mid-row.  No 
significant  loss  of  seats  is  anticipated. 
As  discussed  under  the  scoping 
provisions  in  4.1.3(19)(a),  to  address 
concerns  regarding  the  number  of 
wheelchair  seating  spaces  required  in 
large  facilities,  a  provision  has  also  been 
added  to  4.33.3  permitting  readily 
removable  seats  to  be  installed  in 
wheelchair  seating  spaces  which  may  be 


used  by  other  persons  when  these 
spaces  are  not  needed  by  wheelchair 
users  or  other  individuals  with  mobility 
impairments.  As  explained  in  the 
appendix  at  4.33.3.  folding  seating  units 
usually  consist  of  two  fixed  seats  that 
can  be  easily  folded  into  a  fixed  center 
bar  to  allow  for  open  spaces  for 
wheelchair  users  when  needed. 

As  for  ramped  aisles  which  are  part  of 
an  accessible  route  to  wheelchair 
seating  spaces,  the  Board  is  not 
convinced  that  slopes  steeper  than  the 
maximum  1:12  permitted  in  4,8.2  are 
necessary  to  provide  adequate 
sightlines.  SightUnes  and  visibility  are 
affected  by  several  factors,  including  the 
slope  of  the  floor;  the  height  of  the 
screen:  the  distance  between  rows:  and 
the  staggering  of  seats.  The  Board 
understands  that  there  are  theaters 
designed  with  ramp  aisles  that  comply 
with  the  maximum  1:12  slope  and 
provide  adequate  sightlines. 

Comment.  The  NPRM  asked  questions 
regarding  row  spacing  and  lines  of  sight 
over  standing  spectators  in  sports 
arenas  and  other  similar  assembly 
areas.  Many  of  the  persons  who 
responded  to  the  question  stated  that 
they  have  difficulty  accessing  mid-row 
seats  in  an  assembly  area.  Many 
commenters  also  recommended  that 
lines  of  sight  should  be  provided  over 
standing  spectators. 

Response.  Building  and  life  safety 
codes  set  minimum  distances  between 
rows  of  fixed  seats  with  consideration 
of  the  number  of  seats  in  a  row.  the  exit 
aisle  width  and  arrangement,  and  the 
location  of  exit  doors.  Because  row 
spacing  is  related  to  these  other  factors, 
the  Board  does  not  believe  that  it  is 
appropriate  for  the  guidelines  to  set 
requirements  in  this  area.  However, 
information  has  been  included  in  the 
appendix  at  A4,33.3  on  "continental" 
seating  which  allows  a  greater  number 
of  seats  per  row  with  a  commensurate 
increase  in  row  spacing  and  exit  doors. 
This  alternative  increases  ease  of  access 
to  mid-row  seats  for  people  who  walk 
with  difficulty  and  facilitates  emergency 
egress  for  all  people.  Builders  and 
designers  are  encouraged  to  consider 
"continental"  seating  along  with  other 
factors  when  planning  seating  in 
assembly  areas. 

The  issue  of  lines  of  sight  over 
standing  spectators  will  be  addressed  in 
guidelines  for  recreational  facilities. 
Comment.  As  discussed  under  the 
scoping  provision  in  4.1.3(19)(b)  for 
assistive  hstening  systems  in  assembly 
areas,  the  NPRM  requested  information 
regarding  which  types  of  assistive 
listening  systems  (magnetic  induction 
loops.  FM.  and  infra-red)  work  best  in 


particular  environments.  Many 
comments  described  their  personal 
experiences  with  particular  types  of 
systems.  Those  who  provide  extensive 
information  on  the  various  systems 
recommended  that  a  specific  type 
should  be  selected  only  after 
consultation  with  experts  in  the  field. 

Response.  Additional  information  on 
assistive  listening  systems  is  provided  in 
the  technical  specifications  in  4.33.6  and 
in  the  appenedix  at  A4.33.6.  The  type  of 
assistive  listening  system  appropriate 
for  a  particular  application  depends  on 
the  characteristics  of  the  setting,  the 
nature  of  the  program,  and  the  intended 
audience.  The  appendix  includes  a  table 
reprinted  from  a  National  Institute  of 
Disabihty  and  Rehabilitation  Research 
"Rehab  Brief  which  shows  some  of  the 
advantages  and  disadvantages  of  each 
system  and  typical  applications.  New 
York  has  also  adopted  technical 
specifications  which  may  be  useful.  A 
pamphlet  is  available  from  the  Board 
which  lists  demonstration  centers  across 
the  country  where  technical  assistance 
can  be  obtained  in  selecting  and 
installing  appropriate  systems. 

4.34    Automated  Teller  Machines 

Comment.  The  NPRM  contained  an 
exception  in  4.1.3(20)  for  drive-up-only 
ATMs,  which  provided  that  drive-up 
ATMs  are  not  required  to  comply  with 
the  requirements  in  4.34.2  and  4.34.3  for 
controls  and  clearances  and  reach 
ranges  because  they  are  designed  to  be 
used  from  motor  vehicles.  The  NPRM 
requested  information  on  reach  range 
requirements  from  standard  size  motor 
vehicles.  The  American  Bankers 
Association  (ABA)  stated: 

A  number  of  uncontrollable  variables  are 
inherent  in  designing  drive-up  ATMs,  e.g..  the 
size  of  the  driver  car  dimensions:  the  skill  of 
the  driver  in  stopping  the  car  close  to  the 
ATM.  *  *  *  However,  given  the  number  of 
uncontrollable  variables,  it  is  inevitable  that 
certain  drivers  will  be  unable  to  use 
comfortably  the  drive-up  ATM  or  will  have  to 
exit  the  car  in  order  to  complete  a 
transaction. 

Response.  Because  of  the 
uncontrollable  variables  involved  in 
utilizing  drive-up  ATMs,  the  Board,  in 
the  NPRM,  provided  an  exception  in  the 
scoping  provisions  in  4.1.3(20)  for  drive- 
up  ATMs.  The  drive-up  ATMs  do  not 
have  to  comply  with  4,34,2  (Controls) 
(which  refers  to  4.27)  and  4.34.3 
(Clearances  and  Reach  Range)  because 
they  are  designed  to  be  used  from  motor 
vehicles.  The  Board  maintained  that 
exception  with  a  minor  change  in 
referencing  the  provisions.  The  current 
provision  states  that  the  drive-up  ATMs 
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particular  environments.  Many 
comments  described  their  personal 
experiences  with  particular  types  of 
systems.  Those  who  provide  extensive 
information  on  the  various  systems 
recommended  that  a  specific  type 
should  be  selected  only  after 
consultation  with  experts  in  the  field. 

Response.  Additional  information  on 
assistive  listening  systems  is  provided  in 
the  technical  specifications  in  4.33.6  and 
in  the  appenedix  at  A4.33.6.  The  type  of 
assistive  listening  system  appropriate 
for  a  particular  application  depends  on 
the  characteristics  of  the  setting,  the 
nature  of  the  program,  and  the  intended 
audience.  The  appendix  includes  a  table 
reprinted  from  a  National  Institute  of 
Disability  and  Rehabilitation  Research 
"Rehab  Brief  which  shows  some  of  the 
advantages  and  disadvantages  of  each 
system  and  typical  applications.  New 
York  has  also  adopted  technical 
specifications  which  may  be  useful.  A 
pamphlet  is  available  from  the  Board 
which  lists  demonstration  centers  across 
the  country  where  technical  assistance 
can  be  obtained  in  selecting  and 
installing  appropriate  systems. 

4.34    Automated  Teller  Machines 

Comment.  The  NPRM  contained  an 
exception  in  4.1.3(20)  for  drive-up-only 
ATMs,  which  provided  that  drive-up 
ATMs  are  not  required  to  comply  with 
the  requirements  in  4.34.2  and  4.34.3  for 
controls  and  clearances  and  reach 
ranges  because  they  are  designed  to  be 
used  from  motor  vehicles.  The  NPRM 
requested  information  on  reach  range 
requirements  from  standard  size  motor 
vehicles.  The  American  Bankers 
Association  (ABA)  stated: 

A  number  of  uncontrollable  variables  are 
inherent  in  designing  drive-up  ATMs,  e.g.,  the 
size  of  the  driven  car  dimensions;  the  skill  of 
the  driver  in  stopping  the  car  close  to  the 
ATM.  *  *  *  However,  given  the  number  of 
uncontrollable  variables,  it  is  inevitable  that 
certain  drivers  will  be  unable  to  use 
comfortably  the  drive-up  ATM  or  will  have  to 
exit  the  car  in  order  to  complete  a 
transaction. 

Response.  Because  of  the 
uncontrollable  variables  involved  in 
utilizing  drive-up  ATMs,  the  Board,  in 
the  NPRM,  provided  an  exception  in  the 
scoping  provisions  in  4.1.3(20)  for  drive- 
up  ATMs.  The  drive-up  ATMs  do  not 
have  to  comply  with  4.34.2  (Controls) 
(which  refers  to  4.27)  and  4.34.3 
(Clearances  and  Reach  Range)  because 
they  are  designed  to  be  used  from  motor 
vehicles.  The  Board  maintained  that 
exception  with  a  minor  change  in 
referencing  the  provisions.  The  current 
provision  states  that  the  drive-up  ATMs 


are  not  required  to  comply  with  4.27.2. 
4.27.3  and  4.34.3. 

Comment.  The  ABA  took  the  position 
that  drive-up  ATMs  should  be  exempt 
from  requirements  that  they  be 
accessible  to  persons  with  visual 
impairments.  The  basis  for  their  position 
was  that  drive-up  ATMs  are  supposed 
to  be  used  by  the  driver  of  the  car  who 
must  have  sufficient  vision  to  drive 
legally.  Should  a  passenger  wish  to  use 
the  ATM.  stated  the  ABA,  the  driver 
could  assist.  Another  commenter 
supported  this  position  stating  that  a 
person  who  is  visually  impaired  cannot 
use  the  drive-up  ATM  from  the  rear  seat 
because  most  newer  cars  do  not  have 
fully  openable  windows. 

Response.  While  the  Board 
understands  that  the  driver  must  have 
sufficient  vision  to  operate  the 
automobile,  a  passenger  riding  in  either 
the  front  or  back  seat  of  the  automobile 
may  be  visually  impaired.  Although  the 
ABA  cites  the  availability  of  the  driver 
for  assistance,  this  method  would  not 
allow  the  individual  to  use  the  ATM 
independently.  In  responding  to  the 
issue  of  drive-up  ATMs  in  general,  the 
ABA  stated  that  given  the  number  of 
uncontrollable  variables,  it  is  inevitable 
that  some  drivers  will  have  to  exit  the 
car  in  order  to  complete  a  transaction. 
Thus  it  is  entirely  conceivable  and  not 
unexpected  that  a  passenger  may  exit 
the  automobile  to  use  the  drive-up  ATM 
and  this  passenger  may  be  an  individual 
who  is  visually  impaired.  Furthermore, 
while  some  cars  do  not  have  fully 
operable  rear  windows,  many  cars  do 
and.  as  with  the  front  seat  passenger, 
the  individual  in  the  rear  seat  may  exit 
the  car  to  utilize  the  ATM. 

Consistent  with  the  scoping 
provisions  in  4.1.3(20)  where  a  drive-up 
ATM  is  located  adjacent  to  a  walk-up 
ATM,  only  one  ATM  would  have  to  be 
accessible  to  persons  with  visual 
impairments.  Operational  issues 
regarding  the  availability  of  accessible 
ATM  services  (e.g..  accessible  ATM 
being  open  same  hours  as  non- 
accessible  ATM)  would  be  covered  by 
the  Department  of  Justice's  regulations. 
Comment.  Section  4.34.4  provides  that 
instructions  and  all  information  for  use 
of  ATMs  shall  be  made  accessible  to 
and  independently  usable  by  persons 
with  vision  impairments.  In  the  NPRM. 
the  Board  sought  additional  information 
on  equipment  presently  in  use  or 
available  technologies  for  making 
instructions  and  other  information 
relating  to  the  use  of  ATMs  accessible 
to  persons  with  vision  impairments. 
There  were  over  50  different  suggestions 
for  making  ATMs  accessible  to  persons 
with  vision  impairments  including  (1) 
The  installation  of  a  handset  voice 


output  telephone  device;  (2)  using  large 
print  and  braille:  (3)  a  "talking 
machine";  (4)  using  phone  type  receivers 
behind  locked  doors;  (5)  cassette 
instructions;  (6)  braille  instructions;  and 
(7)  using  a  consumer  electronics  bus  or 
universal  interface  bus  for  output 
accessibihty. 

The  ABA  took  the  position  that  while 
some  technology  does  exist  to  assist 
many  visually  impaired  persons,  there 
do^s  not  appear  to  be  technology  to 
ensure  in  every  case  ATM  accessibihty 
to  all  visually  impaired  persons.  The 
ABA  stated  that  current  technology 
suppUed  to  assist  visually  impaired 
persons  includes  raised  key 
identification  overlay;  high  quality 
contrast  screens;  character  font  design 
selections  to  ensure  easiest  reading;  and 
character  enlargement.  The  ABA 
suggested  that  educational  audio  tapes 
and  braille  manuals  offer  at  least  one 
source  of  immediate  accommodation  for 
persons  with  vision  impairments. 

The  ABA  further  recommended  that 
the  regulations  concerning  ATMs  be 
"flexible  and  fluid."  The  ABA  stated 
that  "(i)t  would  be  unfortunate  if  the 
initial  or  later  regulations  locked  in 
specifications  and  standards  in  a 
manner  which  discourages  future 
innovations  and  improvements"  and 
that  "(a)s  technology  develops  and 
improves  and  as  disabled  persons 
determine  and  convey  their  suggestions, 
the  facilities  should  evolve  to  provide 
better  accessibility  to  disabled  persons." 
The  ABA  was  of  the  opinion  that 
flexibility  is  particulariy  crucial  with 
regard  to  providing  ATM  access  to 
persons  with  vision  impairments. 

Response.  While  not  stated 
specifically  in  the  rule,  braille  and  large 
print  instructions  (as  proposed  in  the 
planned  revisions  to  the  ANSI  A117.1 
standard),  when  used  in  conjunction 
with  tactually  marked  keys  or  other 
means  of  identification,  do  serve  as  one 
source  of  accommodation  for  persons 
with  vision  impairments.  In  an  article 
recently  published  in  the  ABA  Banking 
Journal,  it  was  noted  that  at  least  one 
manufacturer  provides  ATMs  with 
brailled  keys  as  a  standard  feature.  The 
manufacturer  also  provides  training  kits 
for  bank  customers  with  vision 
impairments  that  include  a  braille 
workbook  on  how  to  use  the  machine. 
Access  Comes  to  ATMs.  ABA  Banking 
Journal  (November  1990). 

In  light  of  the  evolving  technology  in 
this  area  and  to  allow  flexibility  in 
design,  the  Board  has  stated  the 
requirement  for  accessibility  for  persons 
with  vision  impairments  in  general 
performance  terms.  No  changes  were 
made  to  this  section  from  the  proposed 
rule  which  provides  that  instructions 


and  all  information  for  use  of  ATMs 
shall  be  made  accessible  to  and 
independently  usable  by  persons  with 
vision  impairments.  While  the  planned 
revisions  to  the  ANSI  A117.1  standard 
may  contain  more  specific  provisions 
with  respect  to  equipping  ATMs  for  use 
by  persons  with  vision  impairments,  the 
Board  has  chosen  to  maintain  its 
position  of  flexibility  in  this  area. 

Comment.  The  Board  sought  comment 
on  whether  or  not  visual  displays  should 
be  required  to  maintain  accessibility  for 
persons  with  hearing  impairments 
where  telephone  handsets  are  used  to 
convey  printed  and  displayed 
information  to  persons  with  vision 
impairments.  The  Board  queried 
whether  there  was  a  possibiUty  that 
handsets  would  entirely  replace  video 
display  screens.  The  overwhelming 
majority  of  comments  from  individuals 
with  disabilities  and  their  organizations 
indicated  that  where  telephone  handsets 
are  used,  visual  displays  should  also  be 
provided.  The  ABA  took  the  position 
that  it  is  inconceivable  at  this  time  that 
telephone  handsets  would  ever  replace 
a  visual  display.  The  American  Council 
of  the  Blind  was  in  agreement  with  this 
position  stating  that  whatever 
accommodations  that  are  made  for 
persons  with  visual  impairments  should 
not  preclude  use  by  persons  with  other 
disabilities.  One  commenter  indicated 
that  visual  displays  must  be  maintained 
for  people  with  limited  use  of  arms  or 
hands  and  another  commenter  slated 
that  many  persons  with  hearing  loss  are 
not  able  to  use  instructions  via 
telephones  or  intercoms. 

Response.  The  Board  is  also  of  the 
opinion  that  if  telephone  handsets  or 
similar  devices  are  provided,  these  will 
be  in  addition  to  and  not  preclude  video 
display  screens.  Although  it  is  unlikely 
that  this  should  ever  occur,  the  Board 
may  address  this  issue  in  the  future. 
Comment.  The  Board  also  sought 
information  concerning  vandalism  and 
the  use  of  telephone  handsets.  The  ABA 
took  the  position  that  telephone 
handsets  furnished  with  ATMs  are  more 
susceptible  to  vandalism  than  telephone 
handsets  currently  used  for  public 
telephones,  citing  the  reason  that  ATM 
telephone  handsets  are  often  vandalized 
for  reasons  which  do  not  apply  to 
telephone  handsets.  As  an  example,  the 
ABA  cited  the  instance  where  people 
who  try  to  access  someone  else's 
account  using  a  debit  card  which  does 
not  belong  to  them  could  become  angry 
enough  to  vandalize  an  ATM  when  they 
are  denied  access  to  the  ATM.  The 
Wells  Fargo  Bank,  the  Service  Centers 
Corporation  and  other  conunenters  also 
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expressed  concern  that  telephone 
handsets  are  subject  to  vandalism. 

Response.  The  Board  is  not  requiring 
telephone  handsets.  Telephone  handsets 
were  suggested  because  they  are  one 
way  that  some  banks  have  chosen  to 
address  the  need  for  accommodation  for 
persons  with  visual  impairments.  As 
cited  in  the  AJBA  article,  other  means 
are  available  for  providing  information 
for  use  of  ATMs  by  persons  with  vision 
impairments.  These  other  means  are  not 
precluded  should  the  banks  prefer  to  use 
them.  (The  handset  alternative  was 
chosen  to  cost  out  in  the  regulatory 
impact  analysis  because  of  its  high 
initial  cost.) 

Comment.  The  Board  sought  conmient 
on  whether  information  provided  on 
video  display  screens  (such  as  "deposit 
or  withdrawal"  and  "checking  or 
savings")  can  also  be  provided  in  braille 
when  the  user  presses  various  keys. 
Additionally,  the  Board  inquired 
whether  receipts  can  be  made 
accessible  by  braille  or  voice  synthesis 
if  a  telephone  handset  or  other  listening 
device  is  used.  Since  many  ATMs  are 
located  in  an  outdoor  environment,  the 
Board  requested  comment  on  how 
screen  illumination  and  contrast  can  be 
provided  in  an  outdoor  environment 
where  glare  may  be  a  problem. 

The  ABA  stated  that  they  are  not 
aware  of  the  availability  of  video 
display  screens  which  are  capable  of 
displaying  information  in  braille.  Braille 
printers  for  receipts  arp  available; 
however,  the  ABA  took  the  position  that 
such  printers  cannot  be  integrated  with 
ATMs  as  a  practical  matter. 

Further,  according  to  the  ABA,  ATM 
manufacturers  have  researched  in  depth 
how  to  minimize  glare  through  screen 
illumination  and  contrast.  The  ABA 
further  stated  that  as  new  materials  and 
techniques  are  developed,  the  effects  of 
glare  will  be  reduced  and  readability 
improved.  They  took  the  position  that 
the  Board  should  not  enumerate  speciHc 
contrast  and  color  requirements  as 
competition  alone  will  ensure  that  the 
most  readable  combinations  are 
marketed  and  used. 

Response.  Given  the  lack  of 
technology  which  allows  for  the 
practical  integration  of  braille  printers  in 
ATMs,  the  Board  has  not  required 
braille  printers  at  this  time. 
The  Board  believes  that  technology  in 
the  industry  must  improve  before 
speciHc  contrast  and  color  requirements 
can  be  included  in  the  guidelines.  The 
Board  believes  that  this  area  needs 
further  research. 

Comment.  The  Board  invited 
comments  on  how  privacy  needs  can  be 
met  in  the  context  of  accessible  ATMs. 
Comments  received  in  response  to  this 


section  were  primarily  based  on 
individual  concerns  and  no  research  or 
supportive  documentation  was  included. 
The  ABA  took  the  position  that  given 
the  unavailability  of  voice  synthesis,  the 
use  of  a  speaker  is  a  viable  option  at 
this  point  which  will  not  threaten  the 
privacy  of  the  user.  Another  commenter 
suggested  using  a  system  of  beeps  to 
confirm  the  transaction,  while  other 
commenters  noted  that  audio  output 
could  result  in  a  loss  of  privacy  and 
security.  Other  suggestions  for  increased 
privacy  included  (1)  installation  of  a 
"next  in  line"  area  behind  which  the 
visual  display  is  unreadable;  (2)  making 
the  display  of  information  optional;  (3) 
having  a  screen  with  a  narrow  viewing 
range  or  one  which  is  not  readable  from 
all  directions  and  angles;  (4)  enclosing 
ATMs  in  a  booth;  and  (5)  modifying  the 
video  display  or  viewing  slot  so  it  can 
be  angled  down  farther  or  turned  to  the 
left  or  right,  both  manually  and 
automatically,  for  individuals  who  use 
wheelchairs  and  others. 

An  issue  which  is  interrelated  with 
privacy  matters  is  the  concern  for 
security.  The  Board  sought  comments 
concerning  what  security  issues,  if  any, 
should  be  considered  relative  to  an 
individual  with  a  disability  and  whether 
or  not  there  were  considerations  with 
respect  to  the  environment  around 
ATMs  that  may  cause  difficulty 
complying  with  the  provisions  of  this 
section.  The  majority  of  the  comments 
received  addressed  the  need  for  security 
at  ATMs  based  on  use  by  the  general 
public  and  not  just  by  those  individuals 
with  disabilities.  A  limited  number  of 
commenters  took  the  position  that 
individuals  with  disabilities  are  "easier 
prey"  and  that  use  by  visually  impaired 
persons  may  increase  the  opportunity 
for  criminal  activity.  One  commenter 
stated  that  complex  or  costly  security 
measures  may  be  unreasonable  in 
relation  to  the  actual  use  by  disabled 
people.  Many  commenters  stressed  the 
need  for  proper  lighting  at  ATMs. 
Several  other  commenters  took  the 
position  that  security  must  not  be 
compromised  for  access,  and  another 
comment  asked  that  flexibility  be 
allowed  because  the  location  and 
security  considerations  at  ATMs  vary 
widely.  Suggestions  to  improve  security 
included  (1)  using  a  telephone  handset 
(audio  output  through  speakers  is 
undesirable  since  it  can  be  overheard  by 
others)  or  shaded  screen  and  keeping 
the  handset  in  a  closed  compartment 
accessible  by  card  users  only  to  prevent 
vandalism;  (2)  providing  both  Vs  and  V* 
inch  jacks  so  personal  headphones  can 
be  plugged  into  an  ATM  (the  jacks  can 
be  protected  from  tampering  or 
vandalism  by  a  sliding  cover  until  the 


ATM  is  activated  by  logging  in  a  correct 
user  identification];  and  (3)  video 
monitoring  around  ATMs,  as  is  done  in 
convenience  stores. 

Response.  Based  on  the  response  that 
the  Board  received  concerning  these 
areas,  it  is  apparent  that  security  and 
privacy  are  issues  of  general  concern 
which  apply  to  all  ATM  users  and  not 
just  to  individuals  vn\h  disabilities  and 
are  issues  which  the  industry  must 
address.  Until  such  time  as  additional 
research  can  be  conducted  into  the 
issues  of  security  and  privacy  at  ATMs, 
the  Board  does  not  propose  to  include 
requirements  for  such  measures. 

Comment.  The  Board  sought  comment 
on  whether  other  point  of  sale  machines, 
such  as  machines  selling  insurance  at 
airports  or  machines  used  for  overnight 
delivery  of  letters  and  packages,  should 
be  covered  by  these  guidelines  and.  if 
so,  what  requirements  would  be 
appropriate.  Many  persons  who 
responded  to  the  question  favored 
providing  access  to  the  machines.  A  few 
commenters  questioned  whether  the 
machines  were  fixed  or  built-in  parts  of 
a  building  or  facility.  Some  commenters 
recommended  that  the  machines  should 
be  addressed  on  a  case-by-case  basis  as 
the  services  develop  because  blanket 
coverage  in  the  early  development  stage 
could  significantly  lessen  their 
distribution  and  the  variety  and  quality 
of  services  provided. 

Response.  The  Board  believes  this 
issue  needs  further  study.  However,  the 
Board  tends  to  agree  with  comments 
saying  that  a  majority  of  the  machines 
are  equipment  and  therefore  not  within 
the  Board's  purview. 

4.35    Dressing  and  Fitting  Rooms 

As  discussed  in  the  scoping  provisions 
at  4.1.3(21),  requirements  have  been 
added  to  the  final  guidelines  for 
accessible  dressing  and  fitting  rooms. 
Technical  specifications  are  provided 
for  clear  floor  space,  doors,  a  bench,  and 
mirrors  where  provided. 

5.  Restaurants  and  Cafeterias 

5.1    General 

Section  5  contains  specific 
requirements  for  restaiu-ants  and 
cafeterias,  in  addition  to  those 
contained  in  4.1  through  4.35  and 
provides  that  where  fixed  tables  are 
provided  (or  dining  counters  where  food 
is  consumed  but  there  is  no  service)  at 
least  5  percent,  but  not  less  than  one.  of 
the  fixed  tables  (or  a  portion  of  the 
dining  counter)  shall  be  accessible  and 
comply  with  4.32  as  required  in  4.1.3(18). 

Comment.  The  NPRM  did  not  contain 
a  specific  reference  to  "counters"  and  a 
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number  of  the  commenters  quee 
whether  restaurants  that  provid 
high  counters  along  the  wall  are 
covered. 

Response.  Such  counters  are 
by  the  guidelines  and  the  Board 
clarified  this  coverage  by  speciJ 
referencing  "counters"  in  this  S( 
The  board  further  clarified  the  1 
to  reflect  that  the  5%  requireme 
fixed  or  built-in  seating  or  tabk 
in  addition  to  section  4.1.3(18). ' 
confusion  with  section  5.2  (Cou 
Bars),  the  Board  inserted  langui 
clarify  that  this  section  refers  t( 
counters  where  food  is  consume 
not  served  at  the  counter  as  op| 
section  5.2  which  addresses  coi 
where  food  or  drink  is  served  a 
counter  for  consumption.  Wher 
counters  are  provided  solely  fo 
of  food  and  drink  and  not  consi 
then  those  counters  must  comp 
7.2  Sales  and  Service  Counters, 

Comment.  The  Board  invited 
on  whether  requiring  that  at  let 
but  not  less  than  one,  of  the  fix 
be  accessible  and  comply  with 
(Seating  Tables,  and  Work  Sur 
was  adequate  or  whether  a  hig 
lower  percent  should  be  specifi 
Board  sought  comment  on  the  i 
the  different  percentages  on  sp 
layouts  and  revenues. 

Response.  While  a  slight  maj 
the  commenters  favored  a  high 
percentage,  little  supporting  inj 
was  provided  to  assess  the  imf 
higher  (or  lower)  percentage  or 
layouts  and  revenues.  The  reqi 
of  5%  accessibility  of  fixed  tab! 
based  on  current  building  code 
Board  retained  the  5%  provisio 
further  changes  to  this  paragra 

5.2    Counters  and  Bars 

This  section  requires  that  wl 
or  drink  is  served  at  counters  i 
34  inches  in  height  to  customer 
on  stools  or  standing  at  the  coi 
portion  of  the  main  counter  wh 
inches  in  length  minimum  shal 
provided  in  compliance  with  4. 
or  Built-in  Seating  and  Tables) 
service  shall  be  available  at  ac 
tables  within  the  same  area. 

Comment.  The  NPRM  did  no 
the  term  "portion"  and  at  least 
those  responding  to  this  sectio 
the  Board  to  clarify  the  referer 
"portion". 

Response.  The  Board  provid 
language  to  reflect  that  a  "port 
counter"  refers  to  a  portion  of 
counter  which  is  60  inches  in  1 
minimum.  The  80  inches  space 
for  two  wheelchairs  or  one  wh 
and  one  seat  or  chair. 
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ATM  is  activated  by  logging  in  a  correct 
user  identification);  and  (3)  video 
monitoring  around  ATMs,  as  is  done  In 
convenience  stores. 

Response.  Based  on  the  response  that 
the  Board  received  concerning  these 
areas,  it  is  apparent  that  security  and 
privacy  are  issues  of  general  concern 
which  apply  to  all  ATM  users  and  not 
just  to  individuals  with  disabilities  and 
are  issues  which  the  industry  must 
address.  Until  such  time  as  additional 
research  can  be  conducted  into  the 
issues  of  security  and  privacy  at  ATMs, 
the  Board  does  not  propose  to  include 
requirements  for  such  measures. 

Comment.  The  Board  sought  comment 
on  whether  other  point  of  sale  machines, 
such  as  machines  selling  insurance  at 
airports  or  machines  used  for  overnight 
delivery  of  letters  and  packages,  should 
be  covered  by  these  guidelines  and,  if 
so,  what  requirements  would  be 
appropriate.  Many  persons  who 
responded  to  the  question  favored 
providing  access  to  the  machines.  A  few 
commenters  questioned  whether  the 
machines  were  fixed  or  built-in  parts  of 
a  building  or  facility.  Some  commenters 
recommended  that  the  machines  should 
be  addressed  on  a  case-by-case  basis  as 
the  services  develop  because  blanket 
coverage  in  the  early  development  stage 
could  significantly  lessen  their 
distribution  and  the  variety  and  quality 
of  services  provided. 

Response.  The  Board  believes  this 
issue  needs  further  study.  However,  the 
Board  tends  to  agree  with  comments 
saying  that  a  majority  of  the  machines 
are  equipment  and  therefore  not  within 
the  Board's  purview. 

4.35    Dressing  and  Fitting  Rooms 

As  discussed  in  the  scoping  provisions 
at  4.1.3(21),  requirements  have  been 
added  to  the  final  guidelines  for 
accessible  dressing  and  fitting  rooms. 
Technical  specifications  are  provided 
for  clear  floor  space,  doors,  a  bench,  and 
mirrors  where  provided. 

5.  Restaurants  and  Cafeterias 

5.1    General 

Section  5  contains  specific 
requirements  for  restaurants  and 
cafeterias,  in  addition  to  those 
contained  in  4.1  through  4.35  and 
provides  that  where  fixed  tables  are 
provided  (or  dining  counters  where  food 
is  consumed  but  there  is  no  service)  at 
least  5  percent,  but  not  less  than  one.  of 
the  fixed  tables  (or  a  portion  of  the 
dining  counter)  shall  be  accessible  and 
comply  with  4.32  as  required  in  4.1.3(18). 

Comment.  The  NPRM  did  not  contain 
a  specific  reference  to  "counters"  and  a 


number  of  the  commenters  questioned 
whether  restaurants  that  provide  only 
high  counters  along  the  wall  are 
covered. 

Response.  Such  counters  are  covered 
by  the  guidelines  and  the  Board  has 
clarified  this  coverage  by  specifically 
referencing  "counters"  in  this  section. 
The  board  further  clarified  the  language 
to  reflect  that  the  5%  requirement  of 
fixed  or  built-in  seating  or  tables  is  not 
in  addition  to  section  4.1.3(18).  To  avoid 
confusion  with  section  5.2  (Counters  and 
Bars],  the  Board  inserted  language  to 
clarify  that  this  section  refers  to  dining 
counters  where  food  is  consumed  but  is 
not  served  at  the  counter  as  opposed  to 
section  5.2  which  addresses  counters 
where  food  or  drink  is  served  at  the 
counter  for  consumption.  Where 
counters  are  provided  solely  for  the  sale 
of  food  and  drink  and  not  consumption 
then  those  counters  must  comply  with 
7.2  Sales  and  Service  Counters. 

Comment.  The  Board  invited  comment 
on  whether  requiring  that  at  least  5%, 
but  not  less  than  one,  of  the  fixed  tables 
be  accessible  and  comply  with  4.32 
(Seating  Tables,  and  Work  Surfaces) 
was  adequate  or  whether  a  higher  or 
lower  percent  should  be  specified.  The 
Board  sought  comment  on  the  impact  of 
the  different  percentages  on  space 
layouts  and  revenues. 

Response.  While  a  slight  majority  of 
the  commenters  favored  a  higher 
percentage,  httle  supporting  information 
was  provided  to  assess  the  impact  of  the 
higher  (or  lower)  percentage  on  space 
layouts  and  revenues.  The  requirement 
of  5%  accessibility  of  fixed  tables  is 
based  on  current  building  codes.  The 
Board  retained  the  5%  provision  with  no 
further  changes  to  this  paragraph. 

5.2    Counters  and  Bars 

This  section  requires  that  where  food 
or  drink  is  served  at  counters  exceeding 
34  inches  in  height  to  customers  seated 
on  stools  or  standing  at  the  counter,  a 
portion  of  the  main  counter  which  is  60 
inches  in  length  minimum  shall  be 
provided  in  compliance  with  4.32  (Fixed 
or  Built-in  Seating  and  Tables)  or 
service  shall  be  available  at  accessible 
tables  within  the  same  area. 

Comment.  The  NPRM  did  not  explain 
the  term  "portion"  and  at  least  half  of 
those  responding  to  this  section  urged 
the  Board  to  clarify  the  reference  to  a 
"portion". 

Response.  The  Board  provided 
language  to  reflect  that  a  "portion  of  the 
counter"  refers  to  a  portion  of  the  main 
counter  which  is  60  inches  in  length 
minimum.  The  60  inches  space  provides 
for  two  wheelchairs  or  one  wheelchair 
and  one  seat  or  chair. 


5.3  Access  Aisles 

This  section  contains  technical 
specifications  for  access  aisles  to 
accessible  fixed  tables.  No  changes 
were  made  to  this  paragraph. 

5.4  Dining  Areas 

Section  5.4  requires  that,  in  newly 
constructed  restaurants  and  cafeterias, 
raised  or  sunken  dining  areas,  loggias, 
and  outdoor  seating  areas  must  be 
accessible.  In  alterations,  accessibility 
to  raised  or  sunken  dining  areas,  or  to 
all  parts  of  outdoors  seating  areas  is  not 
required  provided  that  the  same  services 
and  decor  are  provided  in  an  accessible 
space  usable  by  the  general  public  and 
not  restricted  to  use  by  people  with 
disabihties. 

In  non-elevator  buildings,  an 
accessible  means  of  vertical  access  to 
the  mezzanine  is  not  required  provided 
the  area  of  mezzanine  seating  measures 
no  more  than  33  percent  of  the  area  of 
the  accessible  seating  area  and  the  same 
services  and  decor  are  provided  in  an 
accessible  space  usable  by  the  general 
public  and  are  not  restricted  to  use  by 
persons  with  disabilities.  This  exception 
does  not  apply  to  buildings  required  to 
have  an  elevator. 

Comment.  Several  commenters 
indicated  that  clarification  was  needed 
regarding  the  requirement  that  dining 
rooms  be  accessible.  Based  on  the 
language  of  the  NPRM,  it  was  unclear 
whether  all  dining  rooms  or  just  those 
which  are  raised  or  sunken  are  required 
to  be  accessible. 

Response.  The  Board  clarified  its 
intent  that  all  dining  areas  are  to  be 
accessible  in  new  construction. 

5.5  Food  Service  Lines 

Section  5.5  is  taken  from  UFAS  and 
provides  technical  specification  for 
accessible  food  service  lines.  Instead  of 
requiring  a  "reasonable  portion"  of  self- 
service  shelves  to  be  within  forward  and 
side  reach  ranges  (4.2.5  and  4.2.6),  the 
guidelines  require  at  least  50%  of  each 
type  of  self-service  shelves  to  be  within 
the  required  reach  ranges.  No  changes 
were  made  to  this  paragraph. 

5.6  Tableware  and  Condiment  Areas 

This  section  requires  that  self-service 
shelves  and  dispensing  devices  for 
tableware,  dishware.  condiments,  food 
and  beverages  be  installed  to  comply 
with  4.2  (Space  Allowance  and  Reach 
Ranges).  No  changes  were  made  to  this 
section. 

5.7  Raised  Platforms 

Section  5.7  requires  that  a  raised 
platform  used  for  the  head  table  or 
speaker's  lectern  in  banquet  rooms  or 
spaces  shall  be  accessible  by  means  of  a 


ramp  or  platform  lift  complying  with  4.8 
or  4.11.  respectively.  Open  edges  of  a 
raised  platform  must  be  protected  by  the 
placement  of  tables  or  by  a  curb.  No 
changes  were  made  to  this  section. 

5.8    Vending  Machines  and  Other 
Equipment 

This  section  requires  that  spaces  for 
vending  machines  and  other  equipment 
shall  comply  with  4.2  and  shall  be 
located  on  an  accessible  route.  The 
NPRM  also  provided  that  the  equipment 
comply  with  4.27  (Controls  and 
Operating  Mechanisms).  This  latter 
provision  was  deleted  as  it  relates  to 
equipment  not  under  the  jurisdiction  of 
these  guidelines. 

5.6    Quiet  Areas  (Reserved) 

Comment.  A  significant  number  of 
responses  raised  the  issue  of  the  need 
for  "Quiet  Areas"  in  restaurants. 
According  to  these  commenters, 
extraneous  noise  and  dim  lights  make  it 
difficult  for  persons  with  hearing 
impairments  to  communicate  when 
dining  out. 

Response.  The  Board  has  reserved 
this  section  until  such  time  as  research 
can  be  conducted  on  appropriate 
requirements  which  address  the  need  for 
a  quiet  area  in  restaurants. 

6.  Medical  Care  Facilities 

These  sections  establish  specific 
requirements  for  medical  care  facilities, 
in  addition  to  those  contained  in  4.1 
through  4.35.  The  sections  apply  to . 
medical  care  facilities  such  as  hospitals 
where  persons  may  need  assistance  in 
responding  to  an  emergency  and  where 
the  period  of  stay  may  exceed  twenty- 
four  hours.  Doctors'  and  dentists'  offices 
are  not  included  in  this  section  but  are 
subject  to  the  requirements  of  section  4. 

6.1    General 

Comment.  Regarding  the  scoping 
provision  for  hospitals  specifically 
approximately  half  of  the  commenters 
proposed  increasing  the  percentage 
while  the  other  half  suggested  that  it  be 
reduced.  In  addition  to  those  comments, 
there  were  other  commenters  who 
favored  increasing  the  percentage  for 
medical  facilities  in  general.  Those 
arguing  for  a  reduced  figure  in  hospitals, 
did  so  based  on  the  impact  on  cost  and 
space.  Humana  Inc.  expressed  concern 
that  the  requirements  of  the  guidelines 
for  accessible  bed  and  toilet  rooms 
could  result  in  a  loss  of  10%  of  beds  in 
alterations.  They  further  expressed 
concern  about  the  requirement  that  all 
employee  work  areas  be  accessible.  The 
American  Hospital  Association 
estimated  cost  increases  of  20%  for  new 
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construction  and  40%  to  60%  for 
alterations. 

Response.  The  scoping  requirement  of 
10%  is  based  on  the  current  MGRAD. 
The  draft  final  regulatory  impact 
analysis  shows  that  the  cost  per  square 
foot  increase  is  $1.00  per  square  foot  for 
an  overall  percentage  increase  in  new 
construction  costs  of  1.02%.  The  draft 
final  regulatory  analysis  further  shows 
that  the  cost  increase  per  bed  in  a  100 
bed  hospital  is  $879.50.  Over  the  40  year 
useful  life  of  the  facihty  this  cost 
amounts  to  $21.99  per  bed  per  year. 
These  figures  support  the  requirement 
for  10%  accessibility. 

A  j('ortion  of  the  commenters' 
antfcipated  cost  was  attributable  to  the 
health  care  industry's  concern  over  the 
perceived  100%  accessibility  required  in 
employee  areas.  To  avoid  any 
misunderstanding  that  the  Board  is 
requiring  100%  accessibility  for  all 
rooms  as  a  result  of  the  reference  to 
"employee  use  areas,"  the  Board  has 
deleted  that  reference.  Provisions 
concerning  areas  used  only  by 
employees  as  work  areas  and  individual 
work  stations  are  covered  under  section 
4.1.1(3).  That  section  requires  access  to 
employee  work  areas  to  the  extent  that 
individuals  with  disabilities  can 
approach,  enter,  and  exit  the  areas. 
Furthermore,  retrofitting  existing 
facilities  solely  for  accessibility  reasons 
is  not  required  by  the  guidelines. 
Additionally,  the  distribution  of 
accessible  beds  in  a  hospital  can  vary 
based  on  the  anticipated  need  in 
different  specialized  units.  For  example, 
more  than  10%  may  be  needed  in  a 
general  surgical  unit  and  less  than  10% 
in  obstetrics  and  pediatrics. 

The  loss  of  beds  referenced  in  the 
comments  could  result  only  from 
alteration  of  existing  units  and  would  be 
unlikely  in  most  situations.  A  new 
section  6.1(4)  has  been  added  to  address 
concerns  about  the  impact  of  the 
alterations  requirements.  Section 
6.1(4)(a)  provides  that  when  patient 
bedrooms  (and  toilet/bath  rooms  that 
are  part  of  the  patient  bedroom)  are 
being  added  or  altered  as  part  of  a 
planned  renovation  to  a  discrete 
department  of  an  existing  medical 
facihty.  accessible  patient  bedrooms 
shall  be  provided  in  a  percentage 
consistent  with  the  percentage  of  rooms 
required  to  be  accessible  by  the 
applicable  requirements  of  6.1(1),  6.1(2). 
or  6.1(3),  until  the  number  of  accessible 
patient  bedrooms  in  the  facihty  equals 
the  overall  number  of  accessible  patient 
bedrooms  that  would  be  required  if  the 
facility  were  newly  constructed.  For 
example,  if  20  patient  bedrooms  are 
being  altered  in  the  obstetrics 
department  of  a  hospital,  2  of  the  altered 


rooms  must  be  made  accessible.  If  20 
patient  bedrooms  are  being  altered  in  a 
unit  within  the  same  hospital  that 
specializes  in  treating  mobility 
impairments,  all  of  the  altered  rooms 
must  be  made  accessible. 

Section  6.1(4](b)  addresses  alterations 
within  departments  that  are  not 
undergoing  a  complete  renovation. 
Under  section  6.1(4)(b),  when  patient 
bedrooms  are  being  added  or  altered 
individually,  and  not  as  part  of  an 
alteration  of  the  entire  area,  the  altered 
patent  bedrooms  shall  comply  with  6.3. 
luiless  either  (1)  the  number  of 
accessible  rooms  provided  in  the 
department  or  area  containing  the 
altered  patient  bedroom  equals  the 
number  of  accessible  patient  bedrooms 
that  would  be  required  if  the  percentage 
requirements  of  6.1(1),  6.1(2).  or  6.1(3) 
were  applied  to  that  department  or  area 
or  (2)  the  number  of  accessible  patient 
bedrooms  in  the  facility  equals  the 
overall  number  that  would  be  required  if 
the  facility  were  newly  constructed.  For 
example,  if  a  patient  bedroom  in  a 
rehabilitation  unit  in  a  general  hospital 
is  altered,  it  must  be  made  accessible 
because  6.1(2)  requires  all  rehabilitation 
unit  beds  to  be  accessible.  A  patient 
bedroom  in  the  obstetrics  ward  of  a 
general  hospital  which  is  altered  must 
be  made  accessible  unless  10%  of  the 
beds  in  that  ward  are  currently 
accessible  or  unless  the  facility  as  a 
whole  already  meets  the  new 
construction  accessibihty  requirements. 
Where  toilet  or  bath  rooms  are  part  of 
patient  bedrooms  which  are  added  or 
altered  and  are  required  to  be 
accessible,  each  such  patient  toilet  or 
bathroom  shall  comply  with  6.4.  These 
provisions  will  enable  a  medical  care 
facility  to  ensure  that  accessible  rooms 
are  distributed  appropriately  among  the 
various  units  within  the  facility. 

Comment.  Many  of  the  comments 
received  on  this  section  addressed  the 
issue  of  scoping  requirements  for 
nursing  homes.  The  majority  of  the 
comments  received  from  nursing  homes 
felt  that  the  requirement  for  50%  of  the 
patient  bedrooms  and  toilets,  all  public 
use,  common  use  and  employee  use 
areas  was  too  excessive  and  suggested 
a  figure  of  5%.  The  justification  given  for 
the  reduction  was  the  substantial  impact 
this  requirement  would  have  on  cost  and 
space.  Many  of  those  comments 
estimated  that  the  cost  increase  per  bed 
would  be  $8,000. 

Response.  The  scoping  requirement  of 
50%  is  based  on  the  current  MGRAD. 
The  draft  final  regulatory  impact 
analysis  shows  that  the  cost  per  square 
foot  increase  is  $1.70  per  square  foot  for 
an  overall  percentage  increase  in  new 
construction  costs  of  1.74%.  The  draft 


final  regulatory  impact  analysis  further 
shows  that  the  cost  increase  per  bed  in  a 
76  bed  nursing  home  is  $1553.  Over  the 
40  year  useful  life  of  the  facility  this  cost 
amounts  to  $38.83  per  year.  These 
figures  support  the  requirement  for  50% 
accessibili^. 

Comment.  The  majority  of  the 
comments  received  from  the  nursing 
homes  took  the  position  that, 
"residential  care  facilities"  should  be 
exempt  from  the  guidelines.  The  basis 
for  their  position  was  that,  by  definition, 
those  facilities  are  not  medical  care 
facilities  since  they  are  primarily 
residential  in  nature  and  are  not 
providing  medical  care. 

Response.  The  Board  considered  the 
issue  of  residential  care  facilities.  It  is 
the  understanding  of  the  Board  that 
clarification  of  the  applicability  of  these 
guidelines  to  "residential  care  faciUties" 
will  be  addressed  in  the  rules  to  be 
issued  by  the  Department  of  Justice.  To 
avoid  any  misunderstanding,  the  term 
"period  of  residence"  used  in  this 
section  was  revised  to  read  "period  of 
stay". 

Comment.  The  responses  from  the 
nursing  homes  took  exception  to 
requiring  that  "employee  work  areas"  be 
accessible.  Those  commenters  reasoned 
that  since  nursing  facility  residents  are 
dependent  upon  staff  to  assist  them  in 
the  event  of  a  fire  or  life-threatening 
emergency,  staff  must  be  physically 
capable  of  providing  assistance  as  a 
requirement  of  employment.  The 
provision  for  employee  access  to  all 
patient  rooms  was  characterized  as  a 
needless  expense. 

Response.  The  Board  is  of  the  opinion 
that  not  all  nursing  home  staff  are 
expected  to  be  physically  capable  of 
providing  assistance  in  emergency 
situations  (e.g.  clinicians,  administrative 
personnel).  As  indicated  above,  to  avoid 
any  misunderstanding  that  the  Board  is 
requiring  100%  accessibility  for  all 
rooms  as  a  result  of  the  reference  to 
"employee  use  areas."  the  Board  has 
deleted  that  reference. 

Comment.  The  Board  sought  comment 
on  whether  other  types  of  facilities 
should  be  Usted  in  the  scoping  table.  A 
majority  of  the  responses  supported  the 
provision  as  proposed  in  the  NPRM. 
Approximately  25%  of  the  responses 
recommended  adding  clinics.  Other 
facilities  which  were  recommended  for 
inclusion  were  outpatient/ambulatory 
care  facilities,  medical  professional 
buildings,  and  dentist  offices.  Also 
suggested  were  hospices,  assisted  living 
and  congregate  care  facilities  and 
rehabilitation  facilities. 

Response.  Clinics  can  vary 
considerably  in  the  type  of  services 
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provided,  and  many  do  not  pro^ 
patient  bedrooms  or  provide  ov 
accommodation.  If  the  clinics  d 
patient  bedrooms  or  overnight 
accommodation,  they  are  cover 
the  provisions  of  this  section  of 
guidelines,  otherwise,  they  wou 
subject  only  to  the  requirement 
section  4.  The  medical  care  faci 
listed  are  meant  to  be  illustrati^ 
specific  medical  care  facility  is 
mentioned,  it  is  required  to  met 
requirements  for  the  type  of  fac 
it  most  closely  resembles.  For  ii 
an  orthopedic  hospital  would  b 
considered  a  rehabiUtation  faci 
Board  considered  outpatient  ca 
facihties,  medical  professional 
and  dentists  offices,  but  did  no 
these  to  be  medical  care  faciliti 
this  section  as  the  period  of  sta 
not  exceed  24  hours. 

The  Board  considered  and  in 
rehabilitation  facilities  in  the  g 
based  on  the  reason  that  those 
would  also  specialize  in  treatin 
conditions  that  affect  mobility. 

Additionally,  the  Board  revis 
language  to  reflect  that  if  a  hos 
rehabilitation  facility  has  a  "ur 
the  facility  that  specializes  in  t 
conditions  that  affect  mobility. 
unit,  not  the  entire  facility  mus 
higher  level  of  requirements  foi 
accessibihty. 

6.2  Entrances 

This  section  contains  technic 
specifications  for  entrances.  Ni 
were  made  to  this  paragraph. 

6.3  Patient  Bedrooms 

Section  6.3  provides  that  ace 
patient  bedrooms  shall  be  pro\ 
compliance  with  4.1  through  4.; 
accessible  bedroom  shall  have 
that  complies  with  4.13,  except 
entry  doors  to  acute  care  hospi 
bedrooms  for  in-patients  shall 
exempted  from  the  requiremen 
for  maneuvering  space  at  the  Ii 
of  the  door  if  the  door  is  at  leai 
inches  wide.  Each  accessible  b 
shall  also  have  adequate  spac( 
provide  a  maneuvering  space  t 
complies  with  4.2.3.  In  rooms  v 
beds,  it  is  preferable  that  this  ! 
located  between  beds.  Further 
each  accessible  bedroom  shall 
adequate  space  to  provide  a  m 
clear  floor  space  of  36  inches  a 
side  of  the  bed  and  to  provide 
accessible  route  complying  wii 
each  side  of  each  bed. 

Comment.  The  NPRM  provic 
each  bedroom  would  have  a  ti 
space  preferably  located  near 
entrance  and  a  minimum  clear 
space  of  36  inches  along  each  i 
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final  regulatory  impact  analysis  further 
shows  that  the  cost  increase  per  bed  in  a 
76  bed  nursing  home  is  $1553.  Over  the 
40  year  useful  life  of  the  facility  this  cost 
amounts  to  $38.83  per  year.  These 
figures  support  the  requirement  for  50% 
accessibili^. 

Comment.  The  majority  of  the 
comments  received  from  the  nursing 
homes  took  the  position  that, 
"residential  care  facilities"  should  be 
exempt  from  the  guidelines.  The  basis 
for  their  position  was  that,  by  definition, 
those  facihties  are  not  medical  care 
facilities  since  they  are  primarily 
residential  in  nature  and  are  not 
providing  medical  care. 

Response.  The  Board  considered  the 
issue  of  residential  care  facilities.  It  is 
the  understanding  of  the  Board  that 
clarification  of  the  applicability  of  these 
guidelines  to  "residential  care  facihties" 
will  be  addressed  in  the  rules  to  be 
issued  by  the  Department  of  Justice.  To 
avoid  any  misunderstanding,  the  term 
"period  of  residence"  used  in  this 
section  was  revised  to  read  "period  of 
stay". 

Comment.  The  responses  from  the 
nursing  homes  took  exception  to 
requiring  that  "employee  work  areas"  be 
accessible.  Those  commenters  reasoned 
that  since  nursing  facility  residents  are 
dependent  upon  staff  to  assist  them  in 
the  event  of  a  fire  or  life-threatening 
emergency,  staff  must  be  physically 
capable  of  providing  assistance  as  a 
requirement  of  employment.  The 
provision  for  employee  access  to  all 
patient  rooms  was  characterized  as  a 
needless  expense. 

Response.  The  Board  is  of  the  opinion 
that  not  all  nursing  home  staff  are 
expected  to  be  physically  capable  of 
providing  assistance  in  emergency 
situations  (e.g.  clinicians,  administrative 
personnel).  As  indicated  above,  to  avoid 
any  misunderstanding  that  the  Board  is 
requiring  100%  accessibiUty  for  all 
rooms  as  a  result  of  the  reference  to 
"employee  use  areas."  the  Board  has 
deleted  that  reference. 

Comment.  The  Board  sought  comment 
on  whether  other  types  of  facilities 
should  be  Usted  in  the  scoping  table.  A 
majority  of  the  responses  supported  the 
provision  as  proposed  in  the  NPRM. 
Approximately  25%  of  the  responses 
recommended  adding  clinics.  Other 
facilities  which  were  recommended  for 
inclusion  were  outpatient/ambulatory 
care  facilities,  medical  professional 
buildings,  and  dentist  offices.  Also 
suggested  were  hospices,  assisted  living 
and  congregate  care  facilities  and 
rehabilitation  facilities. 

Response.  Clinics  can  vary 
considerably  in  the  type  of  services 


provided,  and  many  do  not  provide 
patient  bedrooms  or  provide  overnight 
accommodation.  If  the  clinics  do  provide 
patient  bedrooms  or  overnight 
accommodation,  they  are  covered  under 
the  provisions  of  this  section  of  the 
guidelines,  otherwise,  they  would  be 
subject  only  to  the  requirements  of 
section  4.  The  medical  care  facilities 
listed  are  meant  to  be  illustrative.  If  a 
specific  medical  care  facility  is  not 
mentioned,  it  is  required  to  meet  the 
requirements  for  the  type  of  facility  that 
it  most  closely  resembles.  For  instance, 
an  orthopedic  hospital  would  be 
considered  a  rehabiUtation  facility.  The 
Board  considered  outpatient  care 
facilities,  medical  professional  buildings 
and  dentists  offices,  but  did  not  consider 
these  to  be  medical  care  facilities  under 
this  section  as  the  period  of  stay  does 
not  exceed  24  hours. 

The  Board  considered  and  included 
rehabilitation  facilities  in  the  guidelines 
based  on  the  reason  that  those  facilities 
would  also  specialize  in  treating 
conditions  that  affect  mobility. 

Additionally,  the  Board  revised  the 
language  to  reflect  that  if  a  hospital  or  a 
rehabilitation  facility  has  a  "imit"  within 
the  facility  that  specializes  in  treating 
conditions  that  affect  mobility,  then  that 
unit,  not  the  entire  facility  must  meet  the 
higher  level  of  requirements  for 
accessibility. 

6.2  Entrances 

This  section  contains  technical 
specifications  for  entrances.  No  changes 
were  made  to  this  paragraph. 

6.3  Patient  Bedrooms 

Section  6.3  provides  that  accessible 
patient  bedrooms  shall  be  provided  in 
compliance  with  4.1  through  4.35.  Each 
accessible  bedroom  shall  have  a  door 
that  complies  with  4.13,  except  that 
entry  doors  to  acute  care  hospital 
bedrooms  for  in-patients  shall  be 
exempted  from  the  requirement  in  4.13.6 
for  maneuvering  space  at  the  latch  side 
of  the  door  if  the  door  is  at  least  44 
inches  wide.  Each  accessible  bedroom 
shall  also  have  adequate  space  to 
provide  a  maneuvering  space  that 
complies  with  4.2.3.  In  rooms  with  2 
beds,  it  is  preferable  that  this  space  be 
located  between  beds.  Furthermore, 
each  accessible  bedroom  shall  have 
adequate  space  to  provide  a  minimum 
clear  floor  space  of  36  inches  along  each 
side  of  the  bed  and  to  provide  an 
accessible  route  complying  with  4.3.'3  to 
each  side  of  each  bed. 

Comment.  The  NPRM  provided  that 
each  bedroom  would  have  a  turning 
space  preferably  located  near  the 
entrance  and  a  minimum  clear  floor 
space  of  36  inches  along  each  side  of  the 


bed.  Approximately  one-third  of  the 
comments  received  which  addressed 
this  section  considered  the  space 
requirements  at  entrances  to  patient 
bedrooms  and  along  side  beds  to  be  too 
restrictive  or  excessive  and  would  have 
a  substantial  impact  on  costs  and 
availability  of  space.  The  American 
Association  of  Homes  for  the  Aging 
(AAHA)  recommended  that  the 
guidelines  only  require  a  minimum 
amount  of  square  footage  per  room  and 
leave  the  configuration  of  the  room  to 
the  discretion  of  facility  operators.  The 
AAHA  argued  that  existing 
requirements  such  as  those  issued  by 
the  Health  Care  Finance  Administration 
(HCFA)  on  environmental  quality 
already  address  the  needs  of  patients 
including  those  who  are  disabled. 

Response.  The  HCFA  requirements 
cannot  be  regarded  as  an  effective 
alternative  to  these  guidelines  as  they 
address  environmental  quality  and  are 
not  designed  to  address  accessibility. 

The  NPRM  recommended  that  a 
turning  space  in  compliance  with  4.2.3 
be  located  near  the  entrance.  As  the 
provisions  in  4.13  for  doors  addresses 
the  issue  of  maneuvering  space  at  doors, 
this  was  deleted. 

In  the  NPRM,  the  Board  distinguished 
between  requirements  for  two-bed 
rooms  and  four-bed  rooms,  With  the 
exception  of  stating  that  in  rooms  with 
two  beds,  it  is  preferable  that  the 
maneuvering  space  be  located  between 
the  beds,  the  Board  has  revised  the 
language  to  provide  that  each  bedroom 
shall  have  adequate  space  to  provide  a 
minimum  clear  floor  space  of  36  inches 
along  each  side  of  the  bed  and  to 
provide  an  accessible  route  complying 
with  4.3.3  to  each  side  of  the  bed.  The 
Board  determined  that  the  additional 
requirements  for  space  between  the  foot 
of  the  bed  and  the  wall  or  the  foot  of  the 
opposing  bed  of  42  and  48  inches  was 
excessive  and  not  consistent  with  other 
accessibility  requirements  in  the 
guidelines.  Accordungly.  the  Board 
revised  the  guidelines  to  provide  that 
only  a  provision  of  36  inches  along  all 
sides  of  the  bed  is  required. 

For  purposes  of  clarity,  the  Board 
restated  the  exception  to  4.13  that  entry 
doors  to  acute  care  hospital  bedrooms 
for  in-patients  shall  be  exempted  from 
the  requirement  in  4.13.6  for 
maneuvering  space  at  the  latch  side  of 
the  door  if  the  door  is  at  least  44  inches 
wide. 

6.4    Patient  Toilet  Rooms 

This  section  was  revised  to  clarify 
that  where  private  toilet/bath  rooms  are 
provided  as  part  of  an  accessible  patient 
bedroom,  the  toilet/bath  room  must 


comply  with  4.22  or  4.23  and  be  on  an 
accessible  route. 

7.  Business  and  Mercantile 

7.1  General 

These  sections  contain  specific 
requirements  for  all  areas  used  for 
business  transactions  with  the  public, 
and  are  in  addition  to  those  in  4.1 
through  4.35. 

The  comments  received  on  this 
section  generally  involved  operational 
issues  which,  pursuant  to  the  ADA,  are 
under  the  jurisdiction  of  the  Department 
of  Justice  and  not  these  guidelines.  With 
the  exception  of  providing  that  the 
provisions  of  this  section  are  in  addition 
to  those  in  4.1  through  4.35  (as  opposed 
to  4.34  in  the  NPRM),  no  changes  were 
made  to  this  paragraph. 

7.2  Sales  and  Service  Counters,  Teller 
Window^,  Information  Counters 

Section  7.2  requires  that  where 
counters  with  cash  registers  are 
provided  in  department  stores  and 
miscellaneous  retail  stores  for  sales  or 
distribution  of  goods  or  services  to  the 
public,  at  least  one  of  each  type  shall 
have  a  portion  of  the  counter  which  is  at 
least  36  inches  in  length  with  a 
maximum  height  of  36  inches  above  the 
finish  floor.  It  shall  be  on  an  accessible 
route  complying  with  4.3.  The  accessible 
counters  must  be  dispersed  throughout 
the  building  or  facility.  In  alterations 
where  it  is  technically  infeasible  to 
provide  an  accessible  counter,  an 
auxihary  counter  meeting  these 
requirements  may  be  provided.  Where 
counters  without  cash  registers  are 
provided  and  at  which  goods  or  services 
are  sold  or  distributed,  this  section 
provides  for  three  options:  (1)  A  portion 
of  the  main  counter  which  is  a  minimum 
of  36  inches  in  length  shall  be  provided 
writh  a  maximum  height  of  36  inches  in; 
(or)  (2)  an  auxiliary  counter  with  a 
maximum  height  of  36  inches  in  close 
proximity  to  the  main  counter  shall  be 
provided;  or  (3)  equivalent  facilitation 
shall  be  provided.  All  accessible  sales 
and  service  counters  shall  be  on  an 
accessible  route  complying  with  4.3. 

Comment.  The  NPRM  did  not  explain 
the  term  "portion"  and  the  Board  was 
urged  to  clarify  the  reference  to 
"portion". 

Response.  The  Board  provided 
language  to  reflect  that  a  "portion  of  the 
counter"  refers  to  a  portion  of  the 
counter  which  is  at  least  36  inches  in 
length  with  a  maximum  height  of  36 
inches  above  the  finish  floor. 

Comment.  The  Board  sought 
comments  on  whether  a  portion  of  each 
teller  station  or  ticketing  area  should  be 
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accessible  or  whether  a  percentage  of 
the  stations  should  be  accessible  where 
services  are  available  at  several  points. 
Approximately  25%  of  the  conunenters 
to  this  section  supported  the 
requirement  that  a  percentage  should 
comply.  Only  a  third  of  those  responses 
recommended  a  specific  percentage 
which  ranged  from  5%  to  100%.  but  not 
less  than  one.  Almost  50%  of  the 
responses  preferred  that  a  portion  of 
each  counter/station  comply.  The  latter 
group  of  conunenters  argued  that  a 
portion  of  each  is  better  because  (1)  it  is 
difficult  to  ensure  that  the  accessible 
counter  will  be  staffed  at  all  times;  (2)  it 
eliminates  the  stigma  of  a  "handicap 
counter";  (3)  counter  functions  may 
change  throughout  the  day;  (4)  often 
there  is  only  one  queuing  line  rather 
than  a  separate  line  for  each  station 
which  lessens  the  chance  of  getting  the 
"accessible  station";  and  (5)  equipment 
may  break  down  rendering  the 
accessible  counter  unusable. 

Comments  from  banking  institutions 
raised  the  concern  that  lower  counters 
are  a  security  risk  for  their  tellers, 
banks,  employees  and  customers.  The 
hotel/motel  industry  was  equally 
concerned  over  the  security  risks  for 
their  employees  and  also  raised  the 
issue  that  a  higher  counter  is  more 
ergonomically  efficient  for  standing 
work  areas.  Supermarkets  were 
concerned  with  how  to  make  the 
refrigerated  display  cases  in  the  meat, 
deli,  and  seafood  accessible.  They 
proposed  serving  disabled  customers  at 
the  end  of  the  counter.  Retailers  were 
concerned  over  the  showcase  islands 
which  they  use.  as  well  as  security  and 
the  loss  of  storage  and  display  areas  if 
they  have  to  have  a  lower  counter  at 
every  island. 

Response.  The  Board  amended  the 
language  of  this  section  to  take  into 
consideration  the  different  types  of 
businesses  and  the  varying  uses  of 
counters. 

Counters  with  cash  registers:  In  a 
department  store  or  other  retail  store 
where  counters  with  cash  registers  are 
provided,  there  must  be  at  least  one  of 
each  type  which  shall  have  a  portion  of 
the  counter  which  is  at  least  36  inches 
with  a  maximum  height  of  36  inches 
above  the  finish  floor.  It  shall  be  on  an 
accessible  route  complying  with  4.3. 
Accordingly,  if  the  retailer  chooses  to 
have  an  express  cash  lane  and  one 
which  takes  only  charges,  one  of  each 
must  be  accessible. 

Counters  without  cash  registers,  but 
where  goods  or  services  are  sold  or 
distributed:  Where  there  are  no  cash 
registers  at  the  counter,  the  Board 
provided  for  three  options:  (1)  A  portion 
of  the  main  counter  that  is  36  inches  in 


width  minimum  shall  be  provided  with  a 
maximum  height  of  36  inches;  or  (2)  an 
auxiliary  counter  with  a  height  of  36 
inches  in  close  proximity  to  the  main 
counter  shall  be  provided;  or  (3) 
equivalent  facilitation  shall  be  provided. 

The  NPRM  provided  that  where 
counters  exceeding  36  inches  in  height 
are  provided,  a  portion  of  the  main 
counter  shall  be  provided  with  a 
maximum  height  of  between  28  inches  to 
34  inches  above  the  floor.  To  address 
the  concerns  of  safety  raised  by  the 
conunenters  in  response  to  the  Board's 
question,  the  Board  changed  the  scoping 
from  "a  portion  of  the  main  counter"  to 
"at  least  one  of  each  type"  and  raised 
the  height  requirement  to  a  maximum  of 
36  inches  above  the  finish  floor. 
Additionally,  where  there  is  a  cash 
register,  only  a  portion  of  the  counter 
need  comply  and  that  portion  would  not 
have  to  contain  the  cash  register. 
Furthermore,  for  counters  where  there  is 
no  cash  register,  equivalent  facilitation 
such  as  providing  an  auxiliary  counter 
in  close  proximity  to  the  main  counter 
can  be  provided  and  may  accommodate 
security  concerns. 

The  Board  has  also  added  a  provision 
in  the  appendix  which  recommends  that 
an  assistive  listening  device  which 
complies  with  4.33  be  permanently 
installed  at  each  location  or  series. 

7.3    Check-out  Aisles 

Section  7.2  refers  to  counters  without 
aisles  whereas  this  section  concerns 
counters  with  aisles  which  are  identified 
here  as  check  out  aisles.  A  counter 
without  an  aisle  can  be  approached  in 
more  than  one  direction  such  as  in  a 
convenience  store,  whereas  a  counter 
with  an  aisle  has  a  circulation  route 
having  one  approach  and  one  exit  and  is 
therefore  only  approachable  in  one 
direction. 

Comment.  Of  the  comments  received 
on  this  section,  there  was  strong  support 
fit)m  individuals  with  disabilities  and 
their  organizations  for  requiring  that  all 
check-out  aisles  be  accessible.  The 
response  from  the  business  community 
was  strong  in  its  opposition  to  requiring 
100%  accessibility.  In  support  of  their 
position,  the  business  industry  cited 
security  risks,  expense  and  difficult 
employee  working  conditions.  The 
businesses  provided  statistics  to  support 
their  concern  for  the  costs  involved.  In 
connection  with  the  cost  impact  of  lost 
space,  the  International  Mass  Retail 
Association  advised  that  sales  per 
square  foot  equalled  $185  in  the  last 
year  and  on  the  average  it  was  $224. 

Response.  In  the  NPRM.  the  Board 
pointed  out  options  which  are  available 
that  can  be  designed  and  constructed  to 
be  accessible  with  only  minor  variations 


from  what  is  considered  the  "typical" 
design  and  little  or  no  increase  in 
overall  square  footage.  The  Board  cited 
examples  uich  as  cashiers'  stations  that 
can  be  staggered  front-to-back,  or  two 
narrow  check-out  aisles  can  be 
combined  into  a  double-wide  aisle 
served  by  cashiers  on  both  the  right  and 
left  sides  of  the  aisle.  The  Board  sought 
comments  relating  to  the  experience  of 
stores  which  have  utilized  these  designs 
to  provide  wider  check-out  aisles  and 
whether  the  designs  presented  security 
considerations  or  required  additional 
space.  The  comments  received  from  the 
business  industry  reflected  a  concern 
over  the  loss  of  store  space  that  would 
result  with  each  accessible  aisle  and 
security  problems.  The  Board  has 
addressed  these  concerns  by  changing 
the  requirement  for  100%  accessibility  to 
a  requirement  that  the  number  of 
accessible  aisles  be  provided  in 
accordance  with  a  sliding  scale  which  is 
based  on  the  number  of  each  "design"  of 
check-out  aisles.  Check-out  aisles  of 
different  design  include  those  which  are 
specifically  designed  to  serve  different 
functions  and  includes  the  following 
features:  length  of  belt  or  no  belt;  or 
permanent  signage  designating  the  aisle 
as  an  express  lane.  Signage  identifying 
accessible  check-out  aisles  shall  comply 
with  4.30.7  and  shall  be  mounted  above 
the  check-out  aisle  in  the  same  location 
where  the  check-out  number  or  type  of 
check-out  is  displayed.  For  small 
businesses,  where  the  selling  space  is 
under  5000  square  feet,  only  one  check- 
out aisle  is  required  to  be  accessible. 

In  alterations,  at  least  one  check-out 
aisle  shall  be  accessible  in  facihties 
under  5000  square  feet  of  selling  space. 
In  facilities  over  5000  square  feet  of 
selling  space,  at  least  one  of  each  design 
of  check-out  aisle  shall  be  made 
accessible  when  altered  until  the 
number  of  accessible  check-out  aisles  of 
each  design  equals  the  nimiber  required 
in  new  construction. 

7.4    Security  Bollards 

No  changes  were  made  to  this 
paragraph. 

8.  Libraries 

These  sections  are  taken  from  UFAS 
without  change  and  provide  specific 
requirements  for  the  design  of  all  public 
areas  of  libraries,  including  reading  and 
study  areas,  stacks,  reference  rooms, 
reserve  areas,  and  special  facihties  and 
collections.  They  are  in  addition  to  the 
requirements  contained  in  4.1  through 
4.35. 

Comment.  The  majority  of  the 
comments  received  regarding  this 
section  were  from  individuals  with 


disabilities  and  their  organiz 
included  changes  related  prii 
individual  concerns  or  prefei 
Except  for  one  commenter  w 
that  the  North  Carolina  Build 
requires  all  fixed  tables,  stac 
carrels  to  be  accessible,  no  r 
supporting  data  was  cited  in 
recommended  changes. 

Several  commenters  did  ra 
concerns  over  the  lack  of  req 
for  braille/voice  input/outpu 
for  book  catalogs  and  existir 
catalogs. 

Response.  The  issue  of  bra 
input/output  terminals  is  an 
matter  and  is  under  the  purv 
Department  of  Justice  and  is 
addressed  in  the  guidelines. 

The  Board  retained  the  lar 
this  section  with  only  two  m 
changes.  In  section  8.3,  the  n 
the  check  out  area  was  chan 
reference  7.2(1)  to  be  consist 
requirements  under  sales  an 
counters.  In  section  8.4  (Care 
and  Magazine  Displays),  the 
"reference  stacks"  was  delel 
confusion  with  section  8.5  w 
no  limit  on  the  height  of  "sta 

9.  Accessible  Transient  Lodi 

Section  9  contains  specific 
requirements  for  fransient  lo 
are  in  addition  to  those  cont^ 
section  4.1  through  4.35. 

Comment.  Many  of  the  coi 
this  particular  section  came 
hotel  industry,  the  majority  ( 
recommended  that  the  cross 
to  sections  5  and  7  should  be 
it  is  redundant. 

Response.  Since  4.1.1(2)  id 
requirements  for  buildings  w 
functions,  the  cross-referenc 
5  and  7  has  been  deleted. 

Comment.  The  response  ft 
individuals  with  disabilities 
organizations  generally  reco 
additional  provisions  for  sig 
persons  who  are  visually  im 
as  requirements  for  tactile  c: 
doors,  braille  instructions  oi 
phones,  television,  applianc( 
environmental  controls,  and 
necessities  and  amenities  w 
provided  by  the  hotel,  as  we 
directional  signage. 

Response.  No  changes  we 
this  section  regarding  signa^ 
section  4.30  addresses  this  ii 
applicable  to  transient  lodgi 
particular,  sections  4.30.4  thi 
provide  for  permanent  ident 
rooms  and  spaces.  Requirinj 
instructions  for  the  use  of  ^\ 
televisions  and  other  portab 
suggested  by  conunenters,  ii 
operational  issue  which  falli 
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from  what  is  considered  the  "typical" 
design  and  little  or  no  increase  in 
overall  square  footage.  The  Board  cited 
examples  such  as  cashiers'  stations  that 
can  be  staggered  front-to-back,  or  two 
narrow  check-out  aisles  can  be 
combined  into  a  double-wide  aisle 
served  by  cashiers  on  both  the  right  and 
left  sides  of  the  aisle.  The  Board  sought 
comments  relating  to  the  experience  of 
stores  which  have  utilized  these  designs 
to  provide  wider  check-out  aisles  and 
whether  the  designs  presented  security 
considerations  or  required  additional 
space.  The  comments  received  from  the 
business  industry  reflected  a  concern 
over  the  loss  of  store  space  that  would 
result  with  each  accessible  aisle  and 
security  problems.  The  Board  has 
addressed  these  concerns  by  changing 
the  requirement  for  100%  accessibihty  to 
a  requirement  that  the  number  of 
accessible  aisles  be  provided  in 
accordance  with  a  sliding  scale  which  is 
based  on  the  number  of  each  "design"  of 
check-out  aisles.  Check-out  aisles  of 
different  design  include  those  which  are 
specifically  designed  to  serve  different 
functions  and  includes  the  following 
features:  length  of  belt  or  no  belt;  or 
permanent  signage  designating  the  aisle 
as  an  express  lane.  Signage  identifying 
accessible  check-out  aisles  shall  comply 
with  4.30.7  and  shall  be  mounted  above 
the  check-out  aisle  in  the  same  location 
where  the  check-out  number  or  type  of 
check-out  is  displayed.  For  small 
businesses,  where  the  selling  space  is 
under  5000  square  feet,  only  one  check- 
out aisle  is  required  to  be  accessible. 

In  alterations,  at  least  one  check-out 
aisle  shall  be  accessible  in  facihties 
under  5000  square  feet  of  selling  space. 
In  facilities  over  5000  square  feet  of 
selling  space,  at  least  one  of  each  design 
of  check-out  aisle  shall  be  made 
accessible  when  altered  until  the 
number  of  accessible  check-out  aisles  of 
each  design  equals  the  nimiber  required 
in  new  construction. 

7.4    Security  Bollards 

No  changes  were  made  to  this 
paragraph. 

8.  Libraries 

These  sections  are  taken  from  UFAS 
without  change  and  provide  specific 
requirements  for  the  design  of  all  pubhc 
areas  of  libraries,  including  reading  and 
study  areas,  stacks,  reference  rooms, 
reserve  areas,  and  special  facilities  and 
collections.  They  are  in  addition  to  the 
requirements  contained  in  4.1  through 
4.35. 

Comment.  The  majority  of  the 
comments  received  regarding  this 
section  were  from  individuals  with 


disabilities  and  their  organizations  and 
included  changes  related  primarily  to 
individual  concerns  or  preferences. 
Except  for  one  commenter  who  stated 
that  the  North  Carolina  Building  Code 
requires  all  fixed  tables,  stacks  and 
carrels  to  be  accessible,  no  research  or 
supporting  data  was  cited  in  the 
recommended  changes. 

Several  commenters  did  raise 
concerns  over  the  lack  of  requirements 
for  braille/voice  input/output  terminals 
for  book  catalogs  and  existing  electronic 
catalogs. 

Response.  The  issue  of  braille/voice 
input/output  terminals  is  an  operational 
matter  and  is  under  the  purview  of  the 
Department  of  Justice  and  is  not 
addressed  in  the  guidelines. 

The  Board  retained  the  language  of 
this  section  with  only  two  minor 
changes.  In  section  8.3,  the  reference  for 
the  check  out  area  was  changed  to 
reference  7.2(1)  to  be  consistent  with  the 
requirements  under  sales  and  service 
counters.  In  section  8.4  (Card  Catalogs 
and  Magazine  Displays],  the  term 
"reference  stacks"  was  deleted  to  avoid 
confusion  with  section  8.5  which  places 
no  limit  on  the  height  of  "stacks". 

9.  Accessible  Transient  Lodging 

Section  9  contains  specific 
requirements  for  transient  lodging  which 
are  in  addition  to  those  contained  in 
section  4.1  through  4.35. 

Comment.  Many  of  the  comments  on 
this  particular  section  came  from  the 
hotel  industry,  the  majority  of  which 
recommended  that  the  cross-reference 
to  sections  5  and  7  should  be  deleted  as 
it  is  redundant. 

Response.  Since  4.1.1(2]  identifies  the 
requirements  for  buildings  with  multiple 
functions,  the  cross-reference  to  sections 
5  and  7  has  been  deleted. 

Comment.  The  response  from 
individuals  with  disabilities  and  their 
organizations  generally  recommended 
additional  provisions  for  signage  for 
persons  who  are  visually  impaired,  such 
as  requirements  for  tactile  characters  on 
doors,  braille  instructions  on  the  use  of 
phones,  television,  appliances, 
environmental  controls,  and  other 
necessities  and  amenities  which  are 
provided  by  the  hotel,  as  well  as 
directional  signage. 

Response.  No  changes  were  made  to 
this  section  regarding  signage  since 
section  4.30  addresses  this  issue  and  is 
applicable  to  transient  lodging.  In 
particular,  sections  4.30.4  through  4.30.6 
provide  for  permanent  identification  of 
rooms  and  spaces.  Requiring  brailled 
instructions  for  the  use  of  phones, 
televisions  and  other  portable  items  as 
suggested  by  commenters.  is  an 
operational  issue  which  falls  under  the 


jurisdiction  of  the  Department  of  Justice 
and  is  not  addressed  in  these  guidelines. 

Comment.  One  commenter  noted  that 
requiring  all  rooms  to  be  on  an 
accessible  route  would  require  the 
installation  of  elevators  in  two  story 
hotels  previously  excluded  in  4.1.3(5). 

Response.  In  lieu  of  installing  an 
elevator,  the  accessible  rooms  may  be 
located  on  a  ground  floor  which  is 
accessible  and  thus  elevators  are  not 
mandatory  in  two  story  hotels. 

Section  9.1    Hotels,  Motels,  Inns, 
Boarding  Houses,  Dormitories,  Resorts 
and  other  Similar  Places  of  Transient 
Lodging 

The  proposed  guidelines  provided  that 
all  public  use  and  common  use  areas 
and  five  percent,  but  never  fewer  than 
one,  of  each  class  of  sleeping  rooms  or 
suites  are  required  to  be  designed  and 
constructed  to  comply  with  section  4 
and  sections  9.2  through  9.3.  The 
proposed  guidelines  further  provided 
that  in  addition  to  the  5%  accessible 
room  requirement,  another  5%  must 
comply  with  9.3  (sleeping 
accommodations  for  persons  with 
hearing  impairments]  for  a  total  of  10% 
of  each  class. 

These  requirements  were  enumerated 
in  paragraph  9.1  of  the  proposed 
guidelines.  The  final  guidelines  address 
these  areas  in  individually  numbered 
sub-paragraphs  in  9.1.  They  are 
discussed  below  in  the  order  they 
appear  under  the  new  numbering 
system. 

9.1.2    Accessible  Units,  Sleeping 
Rooms,  and  Suites 

Comment — Number  of  accessible 
rooms.  The  majority  of  the  comments 
from  individuals  with  disabilities  and 
their  organizations  supported  the 
provision  of  a  minimum  of  5%  accessible 
rooms.  A  small  number  of  commenters 
suggested  that  the  percentage  of 
accessible  rooms  should  equal  the 
percentage  of  persons  with  disabilities; 
that  at  least  8%  of  the  rooms  should  be 
accessible;  that  the  5%  figure  should 
increase  to  10%  in  new  construction;  the 
exemption  for  facilities  with  fewer  than 
5  units  should  be  deleted  or  that  long 
term  lodging  (i.e.  dormitories]  should 
have  additional  rooms  if  the  demand 
exceeds  the  supply. 

Comments  received  from  the  business 
and  industry  groups  strongly  argued 
against  the  5%  figure  stating  that  there 
was  no  foundation  to  support  that 
requirement.  Several  commenters 
suggested  a  2  to  4%  figure.  The 
American  Hotel  and  Motel  Association 
(AHMA)  argued  for  a  lower  figure  citing 
(1)  the  Department  of  Justice  Preliminary 
Regulatory  Impact  Analysis  which 


states  that  according  to  a  1984  study  by 
Mathematica  Policy  Research,  645,000 
persons  use  wheelchairs;  and  (2)  the  US 
Travel  Data  Center  statistics  which 
found  that  65%  of  all  US  residents  take 
one  or  more  trips  for  business  or 
pleasure  at  least  100  miles  away  from 
home  each  year.  Using  these  statistics, 
the  AHMA  found  that  a  goal  of 
achieving  an  equivalent  amount  of 
travel  for  disabled  people  would  result 
in  419.000  travelers  who  use  wheelchairs 
in  the  United  States  which  equates  to 
less  than  0.3%  of  all  travelers.  Using  the 
Board's  statistics,  of  1,341,000  people 
who  use  a  wheelchair  and/or  a  walker 
(National  Health  Institute  Services, 
Home  Care  Supplement:  1980)  and 
assimiing  65%  traveling,  the  AHMA 
found  this  to  result  in  slightly  more  than 
0.5%.  The  AHMA  also  cited  the  1990 
California  Hotel  and  Motel  Association 
survey  of  its  members  which  indicated 
that  the  "incidence  of  demand  as 
demonstrated  by  reservations  for 
wheelchair  accessible  rooms  was  less 
than  0.1%."  Based  on  that  survey,  the 
AHMA  proposed  that  only  1%  of  the 
rooms  should  be  required  to  be 
accessible. 

Comment.  Roll-in  showers.  The  Board 
invited  comments  relative  to  a 
requirement  for  the  larger  roll-in 
showers  in  transient  lodging.  The 
majority  of  the  responses  received  were 
strongly  in  favor  of  the  larger  stalls  but 
varied  on  the  number  which  should  be 
required.  Some  of  the  issues  raised  in 
the  responses  included  (1)  requiring  roll- 
in  showers  for  people  with  disabilities 
who  are  unable  to  transfer  into  a 
bathtub  or  onto  a  shower  seat;  (2) 
requiring  5  feet  by  5  feet  showers;  (3) 
providing  fold  down  bench  seats  in  all 
shower  stalls;  (4)  placing  shower 
controls  along  the  side  wall  adjacent  to 
the  bathroom;  (5)  requiring  both  bath 
tubs  and  showers  in  accessible  units; 
and  (6)  providing  accessible  shower 
chairs. 

Response.  The  Board  based  the 
requirement  for  5%  accessible  rooms  on 
Board  sponsored  research  which 
provided  that  1.341,000  individuals  are 
reported  to  use  a  wheelchair  and/or 
walker  (National  Health  Institute 
Services,  Home  Care  Supplement:  1980); 
and  5,191,000  individuals  have  other 
mobility  impairments  (Bureau  of  Census, 
Disability  Functional  Limitation  and 
Insurance  coverage:  1984-85).  While  the 
statistics  provided  by  AHMA  and  others 
in  the  lodging  industry  would  suggest  a 
much  lower  percentage  of  1%,  the 
comments  received  from  individuals 
with  disabilities  and  their  organizations 
were  overwhelmingly  in  favor  of  a 
higher  percentage  citing  instances  where 
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no  rooms  or  an  insufficient  number  of 
rooms  were  available,  thus  making 
travel  difficult  or  impossible  for 
individuals  with  disabilities.  The  Board 
took  note  of  a  voluntary  standard 
approved  by  the  AHMA  Executive 
Engineers  Committee  and  published  by 
both  AHMA  and  the  Paralyzed  Veterans 
of  America.  The  standard  proposed  a  2% 
to  4%  criteria  for  the  number  of 
accessible  guest  rooms  in  newly 
constructed  hotels  and  motels  (An 
Interpretation  of  ANSI  A117.1  (1986)  The 
American  National  Standard  for 
Buildings  and  Facilities — Providing 
Accessibility  and  Usability  for 
Physically  Handicapped  People  as 
applicable  to  New  Hotels  and  Motels). 

Taking  into  consideration  the 
additional  statistics  provided  by  AHMA 
regarding  the  percentage  of  people  who 
travel  as  well  the  response  from 
individuals  with  disabilities  and  their 
organizations  regarding  the  difficulty 
experienced  in  traveling  and  the 
overwhehningly  favorable  response  to 
requiring  a  roll-in  shower,  the  Board 
revised  this  section  to  provide  that 
accessible  sleeping  rooms  and  roll-in 
showers  in  compliance  with  9.2,  4.21  and 
Figiu-e  57  shall  be  provided  on  a  sliding 
scale  in  accordance  with  the  table  in 
9.1.2.  The  table  provides  for  4%  of  the 
first  100  rooms  to  be  accessible, 
decreasing  to  20  accessible  rooms  in  a 
facility  with  1000  rooms,  plus  1%  for 
each  100  over  that  1000.  The  table  also 
provides  that  in  facilities  with  over  50 
rooms.  1%  of  the  rooms  shall  have  roll-in 
showers. 

9.1.3    Sleeping  Accommodations  for 
Persons  with  Hearing  Impairments 

Comment.  A  number  of  commenters 
misunderstood  the  provisions  relating  to 
the  number  of  rooms  which  must  comply 
with  section  9.3  (Visual  Alarms, 
Notification  Devices,  and  Telephones). 
Many  did  not  understand  that  the 
requirement  that  a  number  of  rooms 
must  comply  with  9.3  was  in  addition  to 
those  required  to  comply  with  9.2. 

Response.  The  Board  has  revised  the 
language  to  cleariy  reflect  that  the 
provision  for  sleeping  accommodations 
for  persons  with  hearing  impairments  is 
in  addition  to  the  accessible  room 
requirements  for  section  9.2. 

Comment.  As  with  9.1.2.  there  was 
strong  support  from  individuals  with 
disabilities  and  their  organizations  in 
support  of  accessible  rooms  for  people 
with  hearing  impairments,  and  strong 
objections  from  the  business  community 
over  the  basis  for  requiring  5%.  The 
lodging  industry  based  its  objections  on 
statistics  cited  by  the  Board  in  its 
preamble  which  provide  that  1,741,000 
individuals  are  deaf  in  both  ears 


(National  Institute  on  Disabihty  and 
Rehabilitation  Research,  Data  on 
Disability  from  the  National  Health 
Interview  Survey:  1983)  and  the  US 
Travel  Data  Center  statistics  which 
found  that  65%  of  all  US  residents  take 
one  or  more  trips  for  business  or 
pleasure  at  least  100  miles  away  from 
home  each  year.  Using  these  statistics, 
the  result  would  be  .7%  travelers.  The 
lodging  industry  suggested  that  1% 
would  be  a  more  appropriate 
requirement. 

Response.  In  the  preamble  to  the 
proposed  guidelines,  the  Board  also 
cited  the  Bureau  of  Census  statistics 
which  stated  that  7,694,000  individuals 
have  difficulty  hearing  what  is  said  in  a 
normal  conversation  with  another 
person,  including  those  who  cannot  hear 
at  all  (Bureau  of  Census,  Disability 
Functional  Limitation  and  Insiuance 
Coverage:  1984-65).  The  Board  further 
pointed  out  that  an  analysis  of 
demographic  date  reveals  there  are  at 
least  as  many  persons  with  hearing 
impairments  as  there  are  persons  with 
mobility  impairments.  Other  studies 
indicate  that  a  greater  percentage  of 
individuals  have  a  hearing  impairment 
(i.e..  the  National  Center  for  Health 
Statistics  found  a  7.9  percent  rate. 
National  Health  Interview  Survey.  1979- 
80).  Based  on  that  data  and  the  ADA's 
mandate  that  the  Board  provide  greater 
guidance  with  respect  to  communication 
accessibility,  the  proposed  guidelines 
required  compliance  with  section  9.3  for 
an  additional  number  of  rooms  equal  to 
that  requried  to  comply  with  section  9.2. 
Taking  into  consideration  the  statistical 
data  provided  by  the  AHMA  regarding 
the  percentage  of  travelers  as  discussed 
in  9.1.2  above,  the  Board  has  revised  this 
section  to  provide  that  in  addition  to 
those  accessible  sleeping  rooms  and 
suites  required  by  9.1.2,  sleeping  rooms 
which  comply  with  9.3  shall  be  provided 
in  conformance  with  the  table  in  9.1.3. 
That  table  provides  for  4%  of  the  first 
100  rooms  to  comply  with  9.3, 
decreasing  to  20  accessible  rooms  in  a 
facility  with  1000  rooms,  plus  1%  for 
each  100  over  that  1000. 

9.1.4    Classes  of  Sleeping 
Accommodations 

Comment.  The  majority  of  the 
comments  received  from  individuals 
with  disabilities  and  their  organizations 
suggested  that  "class"  should  take  into 
consideration  price,  the  size  of  the  room 
(i.e.  number  of  beds)  and  the  various 
amenities  and  features  provided.  Two 
commenters  from  the  building  code 
group/state  access  agency  category 
suggested  that  in  lieu  of  using  the  term 
"class"  it  would  be  preferable  to  require 
that  the  rooms  be  dispersed  throughout 


the  facility  to  ensure  that  a  person  with 
a  disability  the  fullest  range  of  room 
reservations  available  to  the  general 
public. 

The  lodging  industry  urged  the  use  of 
the  "standard  industry  classification"  to 
define  "class":  (a)  Standard  rooms:  (b) 
premium  rooms  (where  a  distinctly 
different  level  of  service  is  provided);  (c) 
suites  (all  types).  Use  of  this 
classification  would  take  into 
consideration  the  size  of  the  room, 
amenities  and  features  and.  indirectly, 
price. 

Response.  In  order  to  provide  persons 
with  disabilities  with  a  range  of  options 
which  are  available  to  others,  the  Board 
has  revised  this  section  to  provide  that 
the  rooms  will  be  dispersed  among  the 
various  classes  of  sleeping 
accommodations  available.  Factors  to 
be  considered  in  determining  the  various 
classes  include  room  size,  cost, 
amenities  provided,  and  the  number  of 
beds  provided. 

The  Board  added  a  provision  for 
equivalent  facilitation  to  this  section 
which  allows  the  operator  of  a  facility  to 
limit  construction  of  accessible  rooms  to 
those  intended  for  multiple  occupancy, 
provided  that  such  rooms  are  made 
available  to  those  who  request  a  single 
occupancy  room  at  the  cost  of  a  single 
occupancy  room.  This  provision  allows 
for  more  flexibility  in  the  disfribution  of 
accessible  rooms  for  the  operator  of  a 
facility  and  provides  accessible  rooms 
for  those  who  request  a  single 
occupancy  room  and  rate. 

9.1.5    Alterations  to  Accessible  Units, 
Sleeping  Rooms,  and  Suites 

The  Board  took  the  position  that  a 
section  on  alterations  specifically  for 
fransient  lodging  was  appropriate  for 
the  reason  that  there  are  a  number  of 
problems  peculiar  to  hotels,  which 
regularly  implement  a  seven  or  eight 
year  cycle  of  alterations.  For  instance,  if 
a  percentage  of  rooms  is  required  to  be 
accessible  and  the  hotel  later  alters  a 
non-accessible  room,  a  question  is 
raised  as  to  whether  to  make  that  room 
an  accessible  room  or  that  element  an 
accessible  element,  and  as  to  how  this 
would  apply  to  wings  of  hotels. 
Accordingly,  the  Board  has  added  a 
paragraph  to  section  9  which  provides 
requirements  for  accessibility  when 
sleeping  rooms  or  a  portion  of  the  rooms 
are  altered  in  an  existing  facility.  The 
guidelines  provide  that  where 
alterations  occur,  at  least  one  sleeping 
room  or  suite  that  complies  with  the 
requirement  of  9.2  (Requirements  for 
Accessible  Units,  Sleeping  Rooms,  and 
Suites)  shall  be  provided  for  each  25 
sleeping  rooms,  or  fraction  thereof,  of 


rooms  being  altered  until  the 
such  rooms  provided  equals 
required  to  be  accessible  by ' 
each  25  sleeping  rooms,  or  fri 
rooms  being  altered,  at  least 
sleeping  room  or  suite  that  c( 
with  the  requirement  of  9.3  (^ 
Alarms,  Notification  Devices 
telephones)  shall  be  provide) 
number  of  such  rooms  equal) 
number  required  to  be  accesi 
9.1.3.  For  further  discussion  t 
alteration  requirements  whic 
affect  transient  lodging,  see  '. 
(Accessible  Buildings:  Alters 

9.2    Requirements  for  Acces 
Sleeping  Rooms  and  Suites 

9.2.1  General 

This  section  provides  that 
sleeping  rooms  and  suites  re^ 
accessible  by  9.1  shall  compl 

No  comments  were  receivi 
section  and  the  Board  has  nc 
changes. 

9.2.2  Minimum  Requiremen 

This  section  provides  the  i 
requirements  for  accessible  i 
sleeping  rooms  and  suites. 

Maneuvering  Space  (9.2.2(1)] 

This  section  requires  a  ma 
space  of  36  inches  clear  widl 
along  both  sides  of  a  bed.  ex 
where  two  beds  are  providei 
requirement  can  be  met  by  p 
36  inches  wide  maneuvering 
located  between  the  two  bee 

Comment.  The  Board  soug 
comments  on  whether  manei 
space  should  be  required  ale 
sides  of  a  bed  to  accommodt 
individuals  who  use  wheelcl 
can  transfer  from  a  wheelchi 
from  only  one  side.  The  resu 
divided  among  individuals  v 
disabilities  and  their  organiz 
the  business  organizations.  I 
with  disabilities  and  their  or 
government  agencies  involvi 
disability  issues  and  other  g( 
agencies  overwhelmingly  su 
provision  of  maneuvering  sp 
sides  of  a  bed.  The  lodging  ii 
however,  overwhelmingly  to 
opposite  position  based  on  t 
reasoning  that  the  maneuver 
clearances  required  by  sectii 
allow  forward  or  reverse  ap] 
permitting  side  access  from  ( 
right  or  the  left. 

Response.  Because  an  ind: 
transfer  from  the  left  or  the  i 
result  of  the  ability  to  go  for 
reverse,  does  not  mean  that 
individual  can  also  turn  thet 
around  180  degrees  to  be  at  i 
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the  facility  to  ensure  that  a  person  with 
a  disability  the  fullest  range  of  room 
reservations  available  to  the  general 
public. 

The  lodging  industry  urged  the  use  of 
the  "standard  industry  classification"  to 
define  "class":  (a)  Standard  rooms;  (b) 
premium  rooms  (where  a  distinctly 
different  level  of  service  is  provided);  (c) 
suites  (all  types).  Use  of  this 
classification  would  take  into 
consideration  the  size  of  the  room, 
amenities  and  features  and.  indirectly, 
price. 

Response.  In  order  to  provide  persons 
with  disabilities  with  a  range  of  options 
which  are  available  to  others,  the  Board 
has  revised  this  section  to  provide  that 
the  rooms  will  be  dispersed  among  the 
various  classes  of  sleeping 
accommodations  available.  Factors  to 
be  considered  in  determining  the  various 
classes  include  room  size,  cost, 
amenities  provided,  and  the  number  of 
beds  provided. 

The  Board  added  a  provision  for 
equivalent  facilitation  to  this  section 
which  allows  the  operator  of  a  facility  to 
limit  construction  of  accessible  rooms  to 
those  intended  for  multiple  occupancy, 
provided  that  such  rooms  are  made 
available  to  those  who  request  a  single 
occupancy  room  at  the  cost  of  a  single 
occupancy  room.  This  provision  allows 
for  more  flexibility  in  the  distribution  of 
accessible  rooms  for  the  operator  of  a 
facility  and  provides  accessible  rooms 
for  those  who  request  a  single 
occupancy  room  and  rate. 

9.1.5    Alterations  to  Accessible  Units, 
Sleeping  Rooms,  and  Suites 

The  Board  took  the  position  that  a 
section  on  alterations  specifically  for 
transient  lodging  was  appropriate  for 
the  reason  that  there  are  a  number  of 
problems  peculiar  to  hotels,  which 
reguJarly  implement  a  seven  or  eight 
year  cycle  of  alterations.  For  instance,  if 
a  percentage  of  rooms  is  required  to  be 
accessible  and  the  hotel  later  alters  a 
non-accessible  room,  a  question  is 
raised  as  to  whether  to  make  that  room 
an  accessible  room  or  that  element  an 
accessible  element,  and  as  to  how  this 
would  apply  to  wings  of  hotels. 
Accordingly,  the  Board  has  added  a 
paragraph  to  section  9  which  provides 
requirements  for  accessibility  when 
sleeping  rooms  or  a  portion  of  the  rooms 
are  altered  in  an  existing  facility.  The 
guidelines  provide  that  where 
alterations  occur,  at  least  one  sleeping 
room  or  suite  that  complies  with  the 
requirement  of  9.2  (Requirements  for 
Accessible  Units,  Sleeping  Rooms,  and 
Suites)  shall  be  provided  for  each  25 
sleeping  rooms,  or  fraction  thereof,  of 


rooms  being  altered  until  the  number  of 
such  rooms  provided  equals  the  number 
required  to  be  accessible  by  9.1.2.  For 
each  25  sleeping  rooms,  or  fraction,  of 
rooms  being  altered,  at  least  one 
sleeping  room  or  suite  that  complies 
with  the  requirement  of  9.3  (Visual 
Alarms,  Notification  Devices,  and 
telephones)  shall  be  provided  until  the 
number  of  such  rooms  equals  the 
number  required  to  be  accessible  by 
9.1.3.  For  further  discussion  regarding 
alteration  requirements  which  directly 
affect  transient  lodging,  see  4.1.6 
(Accessible  Buildings:  Alterations). 

9.2    Requirements  for  Accessible  Units, 
Sleeping  Rooms  and  Suites 

9.2.1  General 

This  section  provides  that  units, 
sleeping  rooms  and  suites  required  to  be 
accessible  by  9.1  shall  comply  with  9.2. 

No  comments  were  received  for  this 
section  and  the  Board  has  not  made  any 
changes. 

9.2.2  Minimum  Requirements 

This  section  provides  the  minimum 
requirements  for  accessible  units, 
sleeping  rooms  and  suites. 

Maneuvering  Space  (9.2.2(1)) 

This  section  requires  a  maneuvering 
space  of  36  inches  clear  width  located 
along  both  sides  of  a  bed.  except  that 
where  two  beds  are  provided,  this 
requirement  can  be  met  by  providing  a 
36  inches  wide  maneuvering  space 
located  between  the  two  beds. 

Comment.  The  Board  sought 
comments  on  whether  maneuvering 
space  should  be  required  along  bodi 
sides  of  a  bed  to  accommodate 
individuals  who  use  wheelchairs  and 
can  transfer  from  a  wheelchair  to  a  bed 
from  only  one  side.  The  results  were 
divided  among  individuals  with 
disabilities  and  their  organizations  and 
the  business  organizations.  Individuals 
with  disabilities  and  their  organizations, 
government  agencies  involved  with 
disability  issues  and  other  government 
agencies  overwhelmingly  supported  the 
provision  of  maneuvering  space  on  both 
sides  of  a  bed.  The  lodging  industry 
however,  overwhelmingly  took  the 
opposite  position  based  on  the 
reasoning  that  the  maneuvering 
clearances  required  by  section  9.2.2(1) 
allow  forward  or  reverse  approach,  thus 
permitting  side  access  from  either  the 
right  or  the  left. 

Response.  Because  an  individual  can 
fransfer  from  the  left  or  the  right  as  a 
result  of  the  ability  to  go  forward  or 
reverse,  does  not  mean  that  the 
individual  can  also  turn  themselves 
around  180  degrees  to  be  at  one  end  of 


the  bed  or  the  other.  Thus,  such  an 
individual  would  not  be  able  to  utilize 
amenities  provided  such  as  television  or 
necessities  such  as  telephones.  For  this 
reason,  the  forward  and  reverse 
argument  of  the  lodging  industry  was 
not  acceptable. 

The  Board  took  the  position  that  a 
maneuvering  space  should  be  required 
on  both  sides  of  a  bed  and  that  a  36 
inches  clear  width  maneuvering  space 
was  appropriate.  Where  two  beds  are 
provided,  the  requirement  is  met  by 
providing  the  maneuvering  space 
between  the  two  beds. 

Accessible  Route  (9.2.2.(2)) 

This  section  requires  that  an 
accessible  route  complying  with  4.3 
connect  all  accessible  spaces  and 
elements  including  telephones  within 
the  unit.  This  does  not  require  An 
elevator  in  multi-story  units  as  long  as 
the  spaces  identified  in  9.2.2  (6)  and  (7) 
are  on  accessible  levels  and  the 
accessible  sleeping  area  is  suitable  for 
dual  occupancy. 

Comment.  One  commenter  suggested 
that  the  route  should  be  required  into 
and  through  the  unit.  This  latter  was 
reference  to  HUD's  guidelines  which 
provides  in  24  CFR  100.205(c)(3)(ii)  that 
there  shall  be  an  accessible  route  into 
and  through  the  covered  dwelling. 

The  lodging  industry  noted  that  there 
are  a  number  of  transient  lodging 
facilities  that  have  types  of  sleeping 
accomodations  or  dwelling  units  that 
are  multi-story  or  spht  level.  They  took 
the  position  that  vertical  access  should 
not  be  required  to  each  story  or  level  as 
long  as  all  primary  functions  are 
available  on  accessible  levels. 

Response.  To  require  an  accessible 
route  into  and  through  each  multi-story 
unit  would  be  cost  prohibitive  unless  the 
occupant  exited  their  living  space  into  a 
common  area,  used  public  use  elevator, 
and  reentered  the  unit  from  a  different 
level  at  great  inconvenience  to  the 
occupant. 

The  final  guidelines  address  the 
concerns  of  the  lodging  industry  and 
clarify  that  it  is  not  the  Board's  intent  to 
require  vertical  access  to  each  story  or 
level.  However,  this  is  provided  that  the 
spaces  identified  in  9.2.2  (6)  and  (7)  are 
on  accessible  levels  and  are  suitable  for 
dual  occupancy. 

Doors  (9.2.2(3)) 

This  section  requires  that  doors  and 
doorways  designed  to  allow  passage 
into  and  within  all  sleeping  rooms, 
suites  or  other  covered  units  shall 
comply  with  4.13. 

Comment.  The  AHMA  and  other 
members  of  the  lodging  industry  took 
the  position  that  the  Board  should  not 


require  doors  to  non-usable  space  to  be 
accessible. 

Response.  The  response  from 
individuals  with  disabilities  and  their 
organizations  was  overwhelmingly  in 
favor  of  this  requirement.  Many 
individuals  with  disabihties  stated  that 
rooms  not  required  to  be  fully  accessible 
would  still  be  usable  by  some  if  they 
were  able  to  enter  the  doorways.  For 
instance,  if  the  doorways  are  accessible, 
individuals  with  varying  mobility 
impairments  may  be  able  to  use  a  room 
that  does  not  have  grab  bars  or  a  room 
that  does  not  have  maneuvering  space. 

The  legislative  history  of  the  ADA 
states  that,  with  respect  to  hotels, 
accessibility  includes  "requiring  all 
doors  and  doorways  designed  to  allow 
passage  into  and  within  all  hotel  rooms 
and  bathrooms  to  be  sufficiently  wide  to 
allow  passage  by  individuals  who  use 
wheelchairs."  H.  Rept.  101-485,  pt.  2,  at 
118.  The  Board  retained  this  provision 
with  no  changes. 

Storage  (9.2.2(4)) 

This  section  requires  that  if  fixed  or 
built-in  storage  facilities  such  as 
cabinets,  shelves,  closets,  and  drawers 
are  provided  in  accessible  spaces,  at 
least  one  of  each  type  provided  shall 
contain  storage  space  complying  with 
4.25.  Additional  storage  may  be 
provided  outside  those  dimensions. 

Comment.  The  majority  of  the 
comments  on  this  section  were  from  the 
lodging  industry,  who  suggested  that  the 
accessible  rooms  should  also  be  usable 
.by  other  than  disabled  guests.  This 
could  be  accomplished  they  suggested, 
by  such  practices  as  installing  two  door 
viewers,  two  clothes  closet  rods — one  at 
an  "accessible"  height  and  one  at  a 
standard  height. 

Response.  The  Board  has  addressed 
the  concerns  of  the  lodging  industry  by 
clarifying  that  as  long  as  the  minimum 
requirements  are  met.  additional  storage 
may  be  provided  outside  the  dimensions 
required  in  4.25. 

Controls  (9.2.2(5)) 

This  section  provides  that  all  controls 
shall  comply  with  4.27.  No  changes  were 
made  to  this  section. 

Accessible  Areas  (9.2.2(6)) 

This  section  requires  that  where 
provided  the  following  shall  be 
accessible  and  on  an  accessible  route: 

(a)  The  living  area;  (b)  the  dining  area; 
(c)  at  least  one  sleeping  area;  (d)  patios, 
terraces  or  balconies;  (e)  at  least  one  full 
bathroom;  (f)  if  only  half  baths  are 
provided,  at  least  one  half  bath,  and  (g) 
carports,  garages  or  parking  spaces. 
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Of  the  comments  received  on 
transient  lodging,  the  majority 
concerned  this  section.  TTie  comments 
mainly  focused  on  two  areas — (d)  patios 
and  terraces;  and  (e)  the  bathroom  area. 
Those  areas  are  addressed  below. 

Patios.  Terraces  and  Balconies 
(9.2.2(6)(d)) 

Comment.  One  commenter  objected  to 
this  provision  as  it  placed  an 
unreasonable  restraint  on  exterior 
architecture  and  window/door  systems. 
The  AHMA  and  others  in  the  lodging 
industry  however,  were  almost 
unanimous  in  their  opposition  to  this 
requirement  due  to  weather  protection 
needs  at  ocean  side  resort  property  and 
other  areas  subject  to  high  wind  and 
water  damage  from  hurricanes  and 
storms  which  result  in  door  sills  higher 
than  Vz  inch. 

Response.  The  Board  understands  the 
need  to  protect  the  integrity  of  the  unit 
from  water  and  weather  damage  and 
that  many  local  building  codes  require 
higher  door  thresholds  or  a  change  in 
the  level  of  the  balcony  to  prevent 
structural  damage  from  water.  The 
Board  also  recognizes  that  to  provide  for 
higher  thresholds  or  a  change  in  level 
would,  in  all  probability,  eliminate  the 
use  of  a  balcony  or  deck  area  by 
individuals  with  disabilities.  The  final 
guidelines  therefore  provide  that  the 
requirements  of  4.13.8  (Thresholds  at 
Doorways)  and  4.3.8  (Changes  in  Level) 
do  no  apply  where  it  is  necessary  to 
utilize  a  higher  door  threshold  or  a 
change  in  level  to  protect  the  integrity  of 
the  unit  from  wind  and  water  damage. 
The  final  guidelines  also  provide  that 
where  the  exception  to  4.13.8  and  4.3.8 
would  result  in  an  inaccessible  route  to 
patios,  terraces  or  balconies,  that 
equivalent  facilitation  shall  be  provided. 
Equivalent  facilitation  at  a  hotel  patio  or 
balcony  might  consist  of  providing 
raised  decking  or  a  ramp  to  achieve 
accessibility. 

Bathrooms  (9.2.2(6)(e)) 

Comment.  The  responses  to  this 
paragraph  were  primarily  from  the 
disability  community  and  focused  on  the 
need  for  accessible  showers. 

Response.  The  Board  has  responded 
to  the  issue  of  a  roll-in  shower  under 
-section  9.1.2  (Accessible  Units.  Sleeping 
Rooms,  and  Suites)  and  has  included  a 
requirement  for  a  roll-in  shower  based 
on  a  sliding  scale. 

Kitchens,  Kitchenettes,  or  Wet  Bars 
(9.2.2(7)) 

This  section  provides  for  minimum 
requirements  when  kitchens, 
kitchenettes  or  wet  bars  are  provided  as 
accessory  to  a  sleeping  room  or  suite. 


Comment.  The  AHMA  and  other 
commenters  from  the  lodging  industry 
urged  the  Board  to  reduce  the 
requirement  that  50%  of  the  shelf  space 
shall  be  accessible  to  20%  due  to 
conventional  design  and  cabinet 
fabrication  practices. 

Response.  The  Board  considered  the 
position  of  the  lodging  industry, 
however  no  further  data  was  submitted 
in  support  of  this  position.  The  Board  is 
of  the  opinion  that  current  conventional 
design  and  fabrication  practices  are 
available  which  allow  for  the  provision 
of  50%  accessibility. 

Comment.  The  AHMA  and  others  in 
the  lodging  industry  also  expressed 
concern  that  many  appliances  are  not 
manufactured  with  controls  which  are 
accessible  according  to  4.27  (such  as 
coffee  makers,  toasters,  microwave 
ovens,  and  other  applicances). 

Response.  Under  the  ADA,  the  Board 
has  jurisdiction  to  provide  guidelines  for 
built  in  applicances — ^not  items  such  as 
toasters  and  coffee  makers.  Those  items 
are  therefore  not  addressed  in  the 
guidelines.  Although  portable  devices 
are  allowed  under  equivalent 
facilitation,  the  guidelines  do  not 
prescribe  the  features  or  controls  of 
such  devices.  The  Board  does  propose  to 
address  the  issue  of  such  appUances  in 
the  ADA  manual. 

9.3  Sleeping  Room  Accommodations 
for  Persons  with  Hearing  Impairments 
9.3.1    General. 

These  requirements  were  enumerated 
in  paragraph  9.3  of  the  proposed 
guidelines.  The  final  guidelines  address 
this  area  in  9.3.1.  This  section  specifies 
the  features  which  must  be  provided  in 
units,  sleeping  rooms,  or  suites  required 
to  accommodate  persons  with  hearing 
impairments.  Visual  alarms  which 
comply  with  4.28.4  must  be  provided. 
Visual  notification  devices  which  alert 
room  occupants  of  incoming  telephone 
calls  and  a  door  knock  or  bell  must  also 
be  provided.  The  visual  notification 
device  may  not  be  connected  to  visual 
alarm  signal  applicances.  If  a 
permanently  installed  telephone  is 
provided,  it  shall  have  a  volume  control. 
An  accessible  electrical  outlet  within  4 
feet  of  a  telephone  connection  shall  be 
provided  to  facihtate  the  use  of  a  text 
telephone. 

Comment.  The  disability  groups 
generally  supported  the  requirements  of 
this  provision.  The  comments  suggested 
additional  considerations  which 
primarily  involved  the  provision  of 
portable  devices.  Members  of  the 
lodging  industry  took  the  position  that 
guests  could  provide  their  own 


notification  devices  and  that  only 
electrical  outlets  should  be  required. 

In  the  PRM,  the  Board  noted  the 
availability  of  both  portable  and  built-in 
visual  alarms  and  visual  notification 
devices.  The  Board  sought  information 
on  the  effectiveness  and  usability  of 
portable  devices  as  compared  to  built-in 
devices. 

Generally,  individuals  with 
disabiUties  and  their  organizations  were 
divided  on  which  was  preferable.  In  all, 
25%  of  the  comments  (the  majority  of 
which  were  from  the  disability 
community)  preferred  built-in  devices 
while  23%  of  the  comments  (the  majority 
of  which  were  from  the  disability 
community)  preferred  portable  devices; 
12%  of  the  comments  stated  that 
portable  devices  were  acceptable;  2%  of 
the  comments  supported  the  use  of 
portablie  devices  when  built-in  devices 
are  not  available;  5%  of  the  comments 
oppossed  the  use  of  portable  devices; 
and  18%  of  the  comments  supported  the 
use  of  both. 

The  lodging  industry  took  the  position 
that  if  it  was  the  intent  of  the  guidelines 
to  use  portable  devices  only  when  they 
can  be  activated  by  a  building  alarm 
system  then  permanent  devices  will  be 
required  due  to  the  lack  of  availability 
of  such  a  portable  system.  The  lodging 
industry  stated  that  permanent  devices 
will  result  in  excessive  costs  and  less 
flexibility  in  room  selections. 

Response.  The  guidelines  require  that 
auxiliary  visual  alarms  shall  be 
provided  and  comply  with  4.28.4.  Visual 
notification  devices  shall  also  be 
provided  to  alert  room  occupants  of 
incoming  telephone  calls  and  a  door 
knock  or  bell.  The  guidelines  do  allow 
for  equivalent  facilitation  which 
requires  the  installation  of  electrical 
outlets  and  telephone  wiring  in  order  to 
enable  the  use  of  portable  visual  alarms 
and  communications  devices  provided 
by  the  operator  of  the  facility. 

9.4    Other  Sleeping  Rooms  and  Suites 

This  section  provides  that  doors  and 
doorways  designed  to  allow  passage 
into  and  within  all  sleeping  units  or 
other  covered  units  shall  comply  with 
4.13.5. 

Comment.  The  responses  from 
individuals  with  disabilities  and  their 
organizations  were  overwhelmingly  in 
favor  of  the  accessibility  of  all  doors 
and  doorways.  Responses  from  the 
lodging  industry  however,  were 
overwhelmingly  against  this  provision 
arguing  that  accessible  doors  should  not 
be  required  to  non-usable  units  as  it  is 
an  undue  burden  without  proven 
demand.  Comments  from  the  lodging 
industry  cite  the  incurring  of 
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extraordinary  costs  by  necessiti 
greater  square  footage  in  guest  i 
and  bathrooms  to  accommodate 
swings  and  clearance.  As  for  ex 
buildings  which  are  altered,  the 
commenters  argued  that  it  woul 
prohibitively  expensive  and 
architecturally  or  structurally 
impractical.  The  industry  furthe 
the  position  that  the  32-inch  mil 
clearance  should  apply  only  to 
guestroom  entrance  doors  and  c 
new  construction. 

Response.  Comments  from  ini 
with  disabilities  however,  frequ 
identified  situations  where  a  st< 
room  could  be  used  if  it  has  an 
accessible  entrance  and  bathroi 
doors. 

The  legislative  history  of  the 
states  that,  with  respect  to  bote 
accessibihty  includes  "requirinj 
doors  and  doorways  designed  t 
passage  into  and  within  all  hot( 
and  bathrooms  to  be  sufficientl 
allow  passage  by  individuals  w 
wheelchairs."  H.  Rept.  101^485, 
118. 

The  Board  retained  this  provi 
no  changes. 

9.5  Transient  Lodging  in  Hom( 
Shelters,  Halfway  Houses.  Trar 
Group  Homes,  and  other  Social 
Establishments 

The  Board  received  few  comi 
specifically  from  organizations 
were  advocates  for  the  homelet 
however  overall  the  comments 
on  this  section  from  individuals 
disabilities,  disability  groups  ai 
business  community  generally 
expressed  a  sensitivity  to  the  is 
cost  and  availabihty  and  the  ne 
those  who  are  homeless. 

9.5.1    New  Construction 

This  section  provides  that  in 
construction  all  public  use  and 
use  areas  are  required  to  compl 
section  4.  At  least  one  of  each  t 
amenity  in  each  common  area  i 
accessible  and  shall  be  located 
accessible  route  to  any  accessil 
or  sleeping  accommodation. 

Comment.  The  Board  sought 
on  whether  it  is  necessary  or 
appropriate  to  require  at  least  ( 
every  amenity  to  be  accessible 
of  the  common  areas.  The  majo 
the  responses  were  from  indivii 
with  disabilities  and  their  orgai 
The  responses  were  split  on  wl 
not  the  Board  should  amend  th( 
proposed  language  to  provide  t 
least  one  of  each  type  of  ameni 
available  in  an  accessible  comi 

Response.  The  Board  has  reti 
language  of  this  provision  withi 
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notification  devices  and  that  only 
electrical  outlets  should  be  required. 

In  the  PRM,  the  Board  noted  the 
availability  of  both  portable  and  built-in 
visual  alarms  and  visual  notification 
devices.  The  Board  sought  information 
on  the  effectiveness  and  usability  of 
portable  devices  as  compared  to  built-in 
devices. 

Generally,  individuals  with 
disabilities  and  their  organizations  were 
divided  on  which  was  preferable.  In  all, 
25%  of  the  comments  (the  majority  of 
which  were  from  the  disability 
community)  preferred  built-in  devices 
while  23%  of  the  comments  (the  majority 
of  which  were  from  the  disabihty 
community)  preferred  portable  devices; 
12%  of  the  comments  stated  that 
portable  devices  were  acceptable;  2%  of 
the  comments  supported  the  use  of 
portable  devices  when  built-in  devices 
are  not  available;  5%  of  the  comments 
oppossed  the  use  of  portable  devices; 
and  18%  of  the  comments  supported  the 
use  of  both. 

The  lodging  industry  took  the  position 
that  if  it  was  the  intent  of  the  guidelines 
to  use  portable  devices  only  when  they 
can  be  activated  by  a  building  alarm 
system  then  permanent  devices  will  be 
required  due  to  the  lack  of  availability 
of  such  a  portable  system.  The  lodging 
industry  stated  that  permanent  devices 
will  result  in  excessive  costs  and  less 
flexibility  in  room  selections. 

Response.  The  guidelines  require  that 
auxiliary  visual  alarms  shall  be 
provided  and  comply  with  4.28.4.  Visual 
notification  devices  shall  also  be 
provided  to  alert  room  occupants  of 
incoming  telephone  calls  and  a  door 
knock  or  bell.  The  guidelines  do  allow 
for  equivalent  facilitation  which 
requires  the  installation  of  electrical 
outlets  and  telephone  wiring  in  order  to 
enable  the  use  of  portable  visual  alarms 
and  communications  devices  provided 
by  the  operator  of  the  facility. 

9.4    Other  Sleeping  Rooms  and  Suites 

This  section  provides  that  doors  and 
doorways  designed  to  allow  passage 
into  and  within  all  sleeping  units  or 
other  covered  units  shall  comply  with 
4.13.5. 

Comment  The  responses  from 
individuals  with  disabilities  and  their 
organizations  were  overwhelmingly  in 
favor  of  the  accessibility  of  all  doors 
and  doorways.  Responses  from  the 
lodging  industry  however,  were 
overwhehningly  against  this  provision 
arguing  that  accessible  doors  should  not 
be  required  to  non-usable  units  as  it  is 
an  undue  burden  without  proven 
demand.  Comments  from  the  lodging 
industry  cite  the  incurring  of 


extraordinary  costs  by  necessitating 
greater  square  footage  in  guest  rooms 
and  bathrooms  to  accommodate  door 
swings  and  clearance.  As  for  existing 
buildings  which  are  altered,  the  industry 
commenters  argued  that  it  would  be 
prohibitively  expensive  and 
architecturally  or  structurally 
impractical.  The  industry  further  took 
the  position  that  the  32-inch  minimum 
clearance  should  apply  only  to  the 
guestroom  entrance  doors  and  only  in 
new  construction. 

Response.  Comments  from  individuals 
with  disabilities  however,  frequently 
identified  situations  where  a  standard 
room  could  be  used  if  it  has  an 
accessible  entrance  and  bathroom 
doors. 

The  legislative  history  of  the  ADA 
states  that,  with  respect  to  hotels, 
accessibility  includes  "requiring  all 
doors  and  doorways  designed  to  allow 
passage  into  and  within  all  hotel  rooms 
and  bathrooms  to  be  sufficiently  wide  to 
allow  passage  by  individuals  who  use 
wheelchairs."  H.  Rept.  101-485,  pt.  2,  at 
118. 

The  Board  retained  this  provision  with 
no  changes. 

9.5    Transient  Lodging  in  Homeless 
Shelters,  Halfway  Houses,  Transient 
Group  Homes,  and  other  Social  Services 
Establishments 

The  Board  received  few  comments 
specifically  from  organizations  who 
were  advocates  for  the  homeless, 
however  overall  the  comments  received 
on  this  section  from  individuals  with 
disabilities,  disability  groups  and  the 
business  community  generally 
expressed  a  sensitivity  to  the  issues  of 
cost  and  availabihty  and  the  needs  of 
those  who  are  homeless. 

9.5.1    New  Construction 

This  section  provides  that  in  new 
construction  all  public  use  and  common 
use  areas  are  required  to  comply  with 
section  4.  At  least  one  of  each  type  of 
amenity  in  each  common  area  shall  be 
accessible  and  shall  be  located  on  an 
accessible  route  to  any  accessible  unit 
or  sleeping  accommodation. 

Comment.  The  Board  sought  comment 
on  whether  it  is  necessary  or 
appropriate  to  require  at  least  one  of 
every  amenity  to  be  accessible  in  each 
of  the  common  areas.  The  majority  of 
the  responses  were  from  individuals 
with  disabilities  and  their  organizations. 
The  responses  were  split  on  whether  or 
not  the  Board  should  amend  the 
proposed  language  to  provide  that  at 
least  one  of  each  type  of  amenity  be 
available  in  an  accessible  common  area. 

Response.  The  Board  has  retained  the 
language  of  this  provision  without 


change  but  has  added  a  provision  to 
acknowledge  the  elevator  exception 
provided  in  section  4.1.3(5).  Where 
elevators  are  not  provided,  as  allowed 
in  4.1.3(5),  accessible  amenities  are  not 
required  on  inaccessible  fioors  as  long 
as  one  of  each  type  is  provided  in 
common  areas  on  accessible  floors. 

9.5.2    Alterations 

This  section  was  previously  reserved 
in  the  NPRM.  The  Board  recognized  that 
unique  problems  may  arise  when 
homeless  shelters  and  similar 
establishments  are  placed  in  existing 
facilities  originally  designed  for  different 
purposes.  The  Board  sought  comments 
on  what  scoping  provisions  should  apply 
to  homeless  shelters.  Factors  to  be 
considered  are  the  needs  of  the 
population  to  be  served,  service 
availability,  and  the  significant  demand 
for  these  important  and  scarce  facilities. 

Comment.  Approximately  25%  of  the 
commenters  took  the  position  that  the 
scoping  should  be  the  same  as  in  other 
transient  lodging.  Just  over  10% 
suggested  that  the  scoping  should  be 
less  than  that  in  transient  lodging.  Some 
commenters  responded  by  urging  the 
Board  to  consider  the  cost  vs.  usage 
issue  and  to  be  sensitive  to  the 
realization  that  the  number  of  shelters 
may  be  limited  by  the  standards.  A  few 
commenters  suggested  a  proportion  (5% 
to  10%)  of  the  shelter  space  should  be 
accessible. 

Response.  The  Board  is  mindful  of  the 
considerations  in  assessing  the 
appropriate  scoping  requirements  for 
alterations  in  homeless  shelters  and 
sought  comments  concerning  this  issue. 
The  responses,  however  did  not  provide 
sufficient  information  regarding  the  need 
and  the  impact  of  applying  the 
guidelines  developed  for  other  transient 
lodging,  such  as  hotel  and  motels,  to 
homeless  shelters. 

The  Board  is  concerned  that  without 
homeless  shelters,  the  most  vulnerable 
members  of  society,  including  those 
homeless  people  who  are  disabled,  will 
be  without  shelter.  The  Board  wishes  to 
avoid  guidelines  which  result  in  a 
shelter  not  opening  or  expanding  or 
result  in  the  closing  of  shelters  which 
are  out  of  compliance. 

The  Board  intends  to  conduct  further 
study  of  this  issue.  Until  such  research  is 
completed  and  guidelines  are  adopted, 
the  Board  has  provided  interim 
minimum  guidelines. 

The  guidelines  provide  the  provisions 
of  9.5.3  (Accessible  Sleeping 
Accommodations  in  New  Construction) 
and  9.1.5  (Alterations  to  Accessible 
Units,  Sleeping  Rooms,  and  Suites)  shall 
apply  to  sleeping  rooms  and  beds  in 
social  service  establishments  which  are 


not  homeless  shelters  and  the 
alterations  of  other  areas  in  such 
establishments  shall  be  consistent  with 
the  new  construction  provisions  of  9.5.1 
(New  Construction). 

In  homeless  shelters,  where  the 
following  elements  are  altered,  the 
following  requirements  apply:  (a)  at 
least  one  public  entrance  shall  allow  a 
person  with  mobility  impairments  to 
approach,  enter  and  exit  including  a 
minimum  clear  door  width  of  32  inches; 

(b)  sleeping  space  for  homeless  persons 
as  provided  in  the  scoping  provision  of 

9.1.2  (Accessible  Units.  Sleeping  Rooms, 
and  Suites  in  Transient  Lodging]  shall 
include  doors  to  the  sleeping  area  with  a 
minimum  clear  width  of  32  inches  and 
maneuvering  space  around  the  beds  for 
persons  with  mobility  impairments 
complying  with  9.2.2(1);  (c)  at  least  one 
toilet  room  for  each  gender  or  one 
unisex  toilet  room  shall  have  a  minimum 
clear  door  width  of  32  inches,  minimum 
turning  space  complying  with  4.2.3 
(Wheelchair  Turning  Space),  one  water 
closet  complying  with  4,16  (Water 
Closets),  one  lavatory  complying  with 
4.19  (Lavatories  and  Mirrors),  and  the 
door  shall  have  a  privacy  latch  and,  if 
provided,  at  least  one  tub  or  shower 
shall  comply  with  4.20  (Bathtubs)  or  4.21 
(Shower  Stalls)  respectively;  (d)  at  least 
one  common  area  which  a  person  with 
mobility  impairments  can  approach, 
enter  and  exit  including  a  minimum 
clear  door  width  of  32  inches;  (e)  at  least 
one  route  connecting  elements  (a),  (b), 

(c)  and  (d)  which  a  person  with  mobility 
impairments  can  use  including  minimum 
clear  width  of  36  inches,  passing  space 
complying  with  4.3.4  (Passing  Space) 
turning  space  complying  with  4.2.3 
(Wheelchair  Turning  Space)  and 
changes  in  levels  complying  with  4.3.8 
(Changes  in  Levels);  and  (f)  homeless 
shelters  can  comply  with  the  provisions 
of  (a)-(e)  by  providing  the  above 
elements  on  one  floor. 

9.5.3  Accessible  Sleeping 
Accommodations  in  New  Construction 

The  Board  previously  reserved  this 
section  in  the  NPRM  and  sought 
comments  on  whether  the  Board  should 
require  5%  of  sleeping  accommodations 
to  be  fully  accessible,  with  an  additional 
2%  for  people  with  hearing  impairments. 

Comment.  With  respect  to  accessible 
sleeping  rooms,  approximately  50%  of 
the  responses  supported  requiring  5%  of 
the  sleeping  rooms  to  be  fully 
accessible. 

Response.  The  Board  is  mindful  of  the 
desire  to  balance  the  need  for 
accessibihty  in  homeless  shelters  versus 
the  impact  of  additional  construction 
requirements.  In  the  section  on  transient 
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lodging  for  establishments  such  as 
hotels  and  motels,  the  Board  adopted  a 
shding  scale  and  it  is  the  position  of  the 
Board  that  homeless  shelters  should  not 
be  held  to  more  stringent  scoping 
provisions.  Accordingly,  the  scoping 
provisions  for  homeless  shelters  in  new 
construction  provide  for  accessible 
sleeping  rooms  in  accordance  with  the 
table  in  9.1.2  (Accessible  Units,  Sleeping 
Rooms,  and  Suites)  and  shall  comply 
with  9.2  (Accessible  Units,  Sleeping 
Rooms  and  Suites)  where  such  items  are 
provided. 

The  Board  recognizes  that  in  some 
homeless  shelters,  the  room  or  rooms 
contain  a  number  of  beds.  In  those 
instances,  a  percentage  of  the  beds 
equal  to  the  table  provided  in  9.1.2  shall 
comply  with  9.2.2(1). 

Comment.  With  respect  to  sleeping 
accommodations  for  persons  with 
hearing  impairments,  approximately  25% 
of  the  responses  favored  requiring  an 
additional  2%  of  the  rooms  to 
accommodate  persons  with  hearing 
impairments.  Approximately  50%  of  the 
commenters  took  the  position  that  the 
2%  was  too  low.  A  number  of 
commenters  suggested  that  9.5.3  should 
be  consistent  with  the  requirements  for 
hotels,  motels  and  other  similar 
establishments. 

Response.  As  in  the  requirements  for 
accessible  sleeping  rooms  in  homeless 
shelters,  the  Board  took  the  position  that 
scoping  provisions  equal  to  those 
applicable  to  hotels,  motels  and  similar 
establishments  were  appropriate.  The 
guideUnes  provide  that  in  addition  to  the 
rooms  required  to  comply  with  the  table 
in  9.1.2  (Accessible  Units,  Sleeping 
Rooms,  and  Suites),  sleeping  rooms  that 
comply  with  9.3  (Visual  Alarms. 
Notification  Devices  and  Telephones) 
shall  be  provided  in  accordance  with  the 
table  in  9.1.3  (Sleeping  Accommodations 
for  Persons  with  Hearing  Impairments). 

10.  Transportation  Facilities  [Reserved] 
Regulatory  Process  Matters 

The  guidelines  are  issued  to  assist  the 
Department  of  Justice  to  estabhsh 
accessibility  standards  for  new 
construction  and  alterations  in  places  of 
public  accommodation  and  commercial 
facilities  as  required  by  title  III  of  the 
ADA.  The  Department  of  Justice  has 
proposed  to  incorporate  the  guidelines 
in  its  final  regulations  as  the 
accessibility  standards  for  purposes  of 
tide  m  of  the  ADA.  The  guidelines  thus 
meet  the  criteria  for  a  major  rule  under 
Executive  Order  12291  and  have  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  Board  has  prepared  a  draft  final 
regulatory  impact  analysis  (RIA)  of  the 


guidelines.  The  draft  final  RIA  is 
available  for  public  comment.  The  Board 
will  provide  copies  of  the  document  to 
the  public  upon  request.  The  public  is 
encouraged  to  provide  additional 
information  as  to  the  costs  and  benefits 
associated  with  the  guidelines. 
Comments  on  costs  and  benefits  that  are 
received  within  60  days  of  publication  of 
these  guidelines  will  be  analyzed  in  the 
final  RIA  which  will  be  completed  by 
Janaury  1, 1992. 

Accessibility  does  not  generally  add 
features  to  a  building  or  facility  but 
rather  simply  requires  that  features 
commonly  provided  have  certain 
characteristics.  Several  studies 
discussed  in  the  draft  final  RIA  have 
shown  that  designing  buildings  and 
facilities  to  be  accessible,  from  the 
conceptual  phase  onward,  adds  less 
than  1%  to  the  total  construction  costs. 
The  draft  final  RIA  analyzes  the  cost 
impact  of  accessibility  elements  which 
have  the  potential  of  adding  to  the  cost 
of  a  building  or  facility.  Included  in  the 
analysis  are:  Areas  of  rescue  assistance; 
parking  (signage);  curb  ramps 
(detectable  warnings);  ramps  (handrail 
extensions  and  edge  protection);  stairs 
(handrail  extensions);  elevators  (raised 
characters  on  hoistway  entrances, 
reopening  devices,  tactile  and  braille 
control  indicators,  and  audible  signage 
for  car  position);  entrances  (ramps); 
water  closets  and  toilet  stalls  (grab 
bars);  lavatories  and  sinks  (insulation  of 
hot  water  and  drain  pipes);  bath  tubs 
and  shower  stalls  (seat,  grab  bars,  and 
hand-held  showers);  alarms  (visual 
systems);  signage  (tactile  and  braille 
characters);  telephones  (volume 
controls,  text  telephones,  and  signage); 
assembly  areas  (assistive  listening 
systems);  automated  teller  machines 
(equipment  for  persons  with  visual 
impairments);  dressing  and  fitting  rooms 
(curtained  opening  and  swinging  door); 
and  roll-in  showers  and  visual 
notification  devices  for  accessible 
sleeping  accommodations. 

The  draft  final  RIA  also  assesses  the 
cost  of  space  increases  in  certain 
building  and  facility  types  which  are 
caused  when  accessible  elements  are 
repeated  (e.g..  accessible  parking  spaces 
in  a  parking  lot  and  a  parking  garage; 
accessible  patient  bedrooms  in  a 
hospital  and  a  nursing  home).  The 
element  related  costs  are  aggregated  to 
estimate  the  costs  for  certain  building 
types,  including  high-rise  and  low-rise 
office  buildings,  high-rise  and  low-rise 
hotels,  auditoriums  and  movie  theaters, 
parking  lots  and  parking  garages,  and 
hospitals  and  nursing  homes.  For 
parking  lots  and  parking  garages,  and 
hospitals  and  nursing  homes,  the 
aggregate  costs  also  include  the  cost  of 


space  increases.  The  draft  final  RIA  also 
discusses  the  indirect  costs  of  the 
accessibility  elements  such  as 
maintenance,  operation  and  opportunity 
costs.  Space  allocation  and  re-allocation 
issues  are  analyzed  with  respect  to 
maneuvering  space  in  corridors;  the 
standard  toilet  stall  versus  the  alternate 
toilet  stall;  check-out  aisles;  and  areas  of 
rescue  assistance. 

As  for  regulatory  alternatives,  section 
504  of  the  ADA  specifically  requires  that 
the  guidelines  "supplement  the  existing 
(MGRAD)"  on  which  the  current  UFAS 
is  based  and  "establish  additional 
requirements,  consistent  with  this  Act, 
to  ensure  that  buildings  (and)  facilities 
*  *  *  are  accessible,  in  terms  of 
architecture  and  design.  *  *  *  and 
communication,  to  individuals  with 
disabilities."  The  legislative  history 
states  that  the  guidelines  may  not 
"reduce,  weaken,  narrow,  or  set  less 
accessibility  standards  than  those 
included  in  existing  MGRAD"  and 
should  provide  greater  guidance  in  the 
area  of  communication  accessibility  for 
individuals  with  hearing  and  visual 
impairments.  As  mandated  by  the 
statute,  the  final  guidelines  use  MGRAD 
and  UFAS  as  their  base  or  floor.  The 
draft  final  RIA  discusses  regulatory 
alternatives  considered  for  major 
provisions  which  go  beyond  MGRAD 
and  UFAS.  These  include  provisions  for 
accessible  parking;  areas  of  rescue 
assistance;  volume  controls  for  public 
telephones;  text  telephones;  detectable 
warnings;  assistive  listening  systems; 
signage;  and  automated  teller  machines. 

The  draft  final  RIA  also  contains 
information  that  would  be  included  in  a 
final  regulatory  flexibihty  analysis 
under  the  Regulatory  Flexibility  Act  and 
the  final  RIA  will  serve  as  the  final 
regulatory  flexibility  analysis.  The 
extensive  notice  and  public  comment 
procedure  followed  by  the  Board  in  the 
promulgation  of  these  guidelines,  which 
included  public  hearings,  dissemination 
of  materials,  and  provision  of  speakers 
to  affected  groups,  clearly  provided  any 
interested  small  entities  with  the  notice 
and  opportunity  for  comment  provided 
under  the  Regulatory  Flexibility  Act 
procedures. 

The  Board  wishes  to  point  out  that 
Congress  amended  the  Internal  Revenue 
Code  in  1990  to  facilitate  compliance  by 
small  entities  with  the  ADA.  Under 
section  44  of  the  Internal  Revenue  Code, 
as  amended,  eligible  small  businesses 
can  receive  a  tax  credit  for  certain  costs 
of  compliance  with  the  ADA.  An  eligible 
small  business  is  one  whose  gross 
receipts  do  not  exceed  $1,000,000  or 
whose  workforce  does  not  consist  of 
more  than  30  full-time  workers. 


Federal  Registt 

Qualifying  businesses  may  clain 
credit  of  up  to  50  percent  of  eligi 
access  expenditures  that  exceed 
but  do  not  exceed  $10,250.  Exam 
eligible  access  expenditures  incl 
necessary  and  reasonable  costs 
removing  barriers,  providing  au> 
aids,  and  acquiring  or  modifying 
equipment  or  devices.  Section  1{ 
Internal  Revenue  Code,  as  amen 
also  provides  for  a  deduction  of 
$15,000  per  year  for  expenses  as 
with  the  removal  of  qualified 
architectural  and  transportation 
for  any  entity,  regardless  of  size 
The  guidelines  do  not  preemp 
and  local  regulation  of  the  const 
and  alteration  of  places  of  publi 
accommodation  and  commercia 
facilities.  Section  308(b)(l)(A)(ii; 
ADA  permits  State  and  local 
governments  to  apply  to  the  Atti 
General  for  certification  that  a  £ 
local  code  meets  or  exceeds  the 
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space  increases.  The  draft  final  RIA  also 
discusses  the  indirect  costs  of  the 
accessibihty  elements  such  as 
maintenance,  operation  and  opportunity 
costs.  Space  allocation  and  re-allocation 
issues  are  analyzed  with  respect  to 
maneuvering  space  in  corridors;  the 
standard  toilet  stall  versus  the  alternate 
toilet  stall;  check-out  aisles;  and  areas  of 
rescue  assistance. 

As  for  regulatory  alternatives,  section 
504  of  the  ADA  specifically  requires  that 
the  guidelines  "supplement  the  existing 
(MGRAD)"  on  which  the  current  UFAS 
is  based  and  "establish  additional 
requirements,  consistent  with  this  Act, 
to  ensure  that  buildings  (and)  facilities 
*  *  *  are  accessible,  in  terms  of 
architecture  and  design,  *  *  *  and 
communication,  to  individuals  with 
disabilities."  The  legislative  history 
states  that  the  guidelines  may  not 
"reduce,  weaken,  narrow,  or  set  less 
accessibility  standards  than  those 
included  in  existing  MGRAD"  and 
should  provide  greater  guidance  in  the 
area  of  communication  accessibility  for 
individuals  with  hearing  and  visual 
impairments.  As  mandated  by  the 
statute,  the  final  guidelines  use  MGRAD 
and  UFAS  as  their  base  or  floor.  The 
draft  final  RIA  discusses  regulatory 
alternatives  considered  for  major 
provisions  which  go  beyond  MGRAD 
and  UFAS.  These  include  provisions  for 
accessible  parking;  areas  of  rescue 
assistance;  volume  controls  for  public 
telephones;  text  telephones;  detectable 
warnings;  assistive  listening  systems; 
signage;  and  automated  teller  machines. 

The  draft  final  RIA  also  contains 
information  that  would  be  included  in  a 
final  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act  and 
the  final  RIA  will  serve  as  the  final 
regulatory  flexibility  analysis.  The 
extensive  notice  and  public  comment 
procedure  followed  by  the  Board  in  the 
promulgation  of  these  guidelines,  which 
included  public  hearings,  dissemination 
of  materials,  and  provision  of  speakers 
to  affected  groups,  clearly  provided  any 
interested  small  entities  with  the  notice 
and  opportimity  for  comment  provided 
under  the  Regulatory  Flexibility  Act 
procedures. 

The  Board  wishes  to  point  out  that 
Congress  amended  the  Internal  Revenue 
Code  in  1990  to  facilitate  compliance  by 
small  entities  with  the  ADA.  Under 
section  44  of  the  Internal  Revenue  Code, 
as  amended,  eligible  small  businesses 
can  receive  a  tax  credit  for  certain  costs 
of  compliance  wiUi  the  ADA.  An  eligible 
small  business  is  one  whose  gross 
receipts  do  not  exceed  $1,000,000  or 
whose  workforce  does  not  consist  of 
more  than  30  full-time  workers. 


Qualifying  businesses  may  claim  a 
credit  of  up  to  50  percent  of  eligible 
access  expenditures  that  exceed  $250 
but  do  not  exceed  $10,250.  Examples  of 
eligible  access  expenditures  include  the 
necessary  and  reasonable  costs  of 
removing  barriers,  providing  auxiliary 
aids,  and  acquiring  or  modifying 
equipment  or  devices.  Section  190  of  the 
Internal  Revenue  Code,  as  amended, 
also  provides  for  a  deduction  of  up  to 
$15,000  per  year  for  expenses  associated 
with  the  removal  of  qualified 
architectural  and  transportation  barriers 
for  any  entity,  regardless  of  size. 

The  guidelines  do  not  preempt  State 
and  local  regulation  of  the  construction 
and  alteration  of  places  of  public 
accommodation  and  commercial 
facilities.  Section  308(b)(l)(A)(ii)  of  die 
ADA  permits  State  and  local 
governments  to  apply  to  the  Attorney 
General  for  certification  that  a  State  or 
local  code  meets  or  exceeds  the 


accessibility  requirements  of  the  ADA. 
Therefore,  a  Federalism  assessment  has 
not  been  prepared  under  Executive 
Order  12612. 

The  guidelines  are  effective 
immediately  so  that  they  can  be 
incorporated  in  the  Department  of 
Justice's  final  regulations.  The 
Department  of  Justice's  final  regulations 
will  establish  the  effective  date  for  the 
accessibility  standards. 

List  of  Subjects  in  36  CFR  Part  1191 

Buildings,  Civil  rights.  Handicapped, 
Individuals  with  disabilities. 

Authorized  by  vote  of  the  Board  on 
July  1  and  12, 1991. 
William  H.  McCabe. 

Chairman.  Architectural  and  Transportation 
Barriers  Compliance  Board. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  adds  part  1191  to 


tide  36  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  1191— AMERICANS  WITH 
DISABILITIES  ACT  (ADA) 
ACCESSIBILITY  GUIDELINES  FOR 
BUILDINGS  AND  FACILITIES 

Sec. 

1191.1    Accessibility  guidelines. 

Appendix  to  part  1191 — Americans  With 
Disabilities  Act  (ADA)  Accessibility 
Guidelines  for  Buildings  and  Facilities. 

Authority:  Americans  With  Disabilities  Act 
of  1990.  Pub.  L.  101-336,  42  U.S.C.  12204. 

§1191.11    AcMsslMllty  gutdcllnet. 

The  accessibility  guidelines  for 
buildings  and  facilities  for  purposes  of 
the  Americans  With  Disabilities  Act  are 
found  in  the  appendix  to  this  part.  The 
guidelines  are  issued  to  assist  the 
Department  of  Justice  to  establish 
accessibility  standards  to  implement  ttie 
legislation. 
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Accessibility  Guidelines 
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1. 


PURPOSE. 


TWs  document  sets  guidelines  for  occcssfbflOy  to 
places  of  public  accomirwdatlon  and  conunercial 
faciUties  by  tndividjuals  with  disabilities.  These 
guidel^tes  are  to  be  applied  during  the  design, 
construction,  and  alteration  qfsuch  buddings 
and  faciUties  to  the  extent  required  by  regula- 
tians  Issued  by  Federal  agencies,  inchidtng  the 
Department  of  Justice,  under  the  Americans 
with  DtsabatOes  Act  qf  1 990. 

The  technical  spectflcaOons  4.2  through  4.35,  qf 
these  guideWies  are  the  same  as  those  qfthe 
American  National  Standard  Institute's  docu- 
ment Al  17.1- 1980.  except  as  noted  in  this  text 
by  UaUcs.  However,  sections  4.1.1  through  4.1.7 
and  sections  5  through  10  are  different  from 
ANSIA117.1  tn  their  entirety  and  are  printed  In 
standard  type. 

The  Illustrations  and  text  qf  ANSI  Al  17.1  are 
reproduced  with  permission  from  the  American 
National  Standards  Institute.  Copies  of  the 
standard  may  be  purchasedfrom  the  American 
National  Standards  Institute  at  1430  Broadway. 
New  York,  New  York  10018. 


2. 


GENERAL. 


2.1  Proyitloni  for  Adults.  The  specifica- 
tions In  these  gukleUnes  are  based  upon  adult 
dimensions  and  artthrapometrics. 

2.2*  Equivalent  Facilitation.  Departures 
from  particular  technical  and  scoptr}g  require- 
ments of  this  guideline  by  the  use  of  other 
designs  and  technologies  are  permitted  where 
the  altemattue  designs  and  technologies  used 
win  provide  substantiaUy  equtualent  or  greater 
access  to  and  usability  <^  thefaclliiy. 


3. 


BaSCELLANBOUS 
INSTRUCTIONS  AND 

DEPmrriONS. 


3.1  Graphic  Conventions.  Graphic 
conventions  are  shown  In  Table  1.  Dimensions 
that  are  not  marted  minimum  or  maximum  are 
absolute,  unless  otherwise  indicated  in  the  text 
or  captions. 


Table  1 
Qrephic  Conventions 


Convention 


Description 


36 


•18 


230 

9         36 


230 


SIB 


max 
min 


-t 


Typical  dimension  line  showing  Ci.S  customary  units 
(in  inches)  above  the  line  and  SI  units  (in  millimeters) 
below 

Dimensions  for  short  distances  indicated  on 
extended  line 

Dimension  line  showing  alternate  dimensions 
required 

Direction  of  approach 

Maximum 

Minimum 

Boundary  of  clear  floor  area 

Centeriine 
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3.4  General  Teiminology 


3.2  Dlmensioiud  Tolerances.  All  dimen- 
sions are  subject  to  conventional  building 
Industry  tolerances  for  field  conditions. 

3.3  Notes.  The  text  of  these  guidelines  does 
not  contain  notes  or  footnotes.  Additional 
Information.  e}q)lanatlons.  and  advisory  materi- 
als are  located  in  the  Appendix.  Paragraphs 
marked  with  an  asterisk  have  related,  non- 
mandatoiy  nlaterlal  in  the  Appendix.  In  the 
i^pendlx.  the  corresponding  paragraph 
nimibers  are  preceded  by  an  A. 

3.4  General  Terminology. 

comoh^with  Meet  one  or  more  specifkatlons 
of  these  guideltnes. 

If.lf  ■■■  then  Denotes  a  specification  that 
applies  only  when  the  conditions  described 
are  present. 

aaoL  Denotes  an  option  or  alternative. 

shall.  Denotes  a  mandatory  specification  or 
requirement. 

should,.  Denotes  an  advlsoiy  specification  or 
recommendation. 

3.5  Definitions. 

Acce—  Alalg^  An  accessible  pedestrian  space 
between  elements,  such  as  parking  spaces, 
seating,  and  desks,  that  provides  clearances 
appropriate  for  use  of  the  elements. 

Acce— Iblg.  Describes  a  site,  building,  facility, 
or  portion  thereof  that  complies  with  these 
guidelines. 

Accc— ible  Element.  An  element  specified  by 
these  guidelines  (for  example,  telephone,  con- 
trols, and  the  like). 

Accessible  Ronte.  A  continuous  unobstructed 
path  connecting  all  accessible  elements  and 
spaces  of  a  building  or  facility.  Interior  acces- 
sible routes  may  include  corridors,  floore. 
ramps,  elevators,  lifts,  and  clear  floor  space  at 
fixtures.  Ebrterior  accessible  routes  may  include 
parking  access  aisles,  curb  ramps,  crassujoycs 
at  vehicular  ways,  walks,  ramps,  and  lifts. 


Acceaatble  apocm.  Space  that  complies  with 
these  guidelines. 

^^llrtlWHtTi  The  ability  of  certain  building 
spaces  and  elements,  such  as  kitchen 
counters,  sinks,  and  grab  bars,  to  be  added 
or  altered  so  as  to  accommodate  the  needs  of 
indiuiduals  with  or  without  disabfltttes  or  to 
accommodate  the  needs  of  persons  with 
different  types  or  degrees  of  disability. 

AMitiOlli  An  expansion,  extension,  or  increase 
in  the  gross  Jloor  area  of  a  building  orJacHUy. 

AdmlnUtratiTe  Anthftrity,  a  governmental 
agency  that  adopts  or  enforces  regulations  and 
guideltnes  for  the  design,  construction,  or 
alteration  of  buildings  and  facilities. 

Alteration^  An  alteration  is  a  change  to  a 
building  orfacatty  made  by.  on  behalf  of.  or 
for  the  use  of  a  public  accommodation  or 
commercialJacOitg.  that  qffects  or  could 
affect  the  usabUtty  of  the  building  or  facility 
or  part  thereof.  Alterations  include,  but  are 
not  limited  to,  remodeling,  renovation,  rehabi- 
lUaOoa  reconstruction,  historic  restoration, 
changes  or  rearrangement  of  the  structural 
parts  or  elements,  and  chartges  or  rearrange- 
ment in  the  plan  configuration  of  walls  and 
fuR-height  partitions.  Normal  maintenance, 
reroofing.  painttr\g  or  wallpapertng,  or  changes 
to  mechanical  and  electrical  systems  are  not 
alterations  unless  they  affect  the  usability  of 
the  building  orfacdity. 

Area  of  Rescue  Asshstajif^,  An  area,  which 
has  direct  access  to  an  exit,  where  people  who 
are  unable  to  use  stairs  may  remain  temporarily 
tn  safety  to  await  further  instructions  or  assis- 
tance during  emergency  evacuation. 

Asacmblv  Art^a^  A  room  or  space  accommo- 
dating a  group  q/"  individuals  for  recreational. 
educaUonal,  pohtlcal,  social,  or  amusement 
purposes,  or  for  the  consumption  of  food  and 
drink. 

Antomatlc  Dftftfj  A  door  equipped  with  a 
power-operated  mechanism  and  controls  that 
open  and  close  the  door  automatically  upon 
receipt  of  a  momentary  actuating  signal.  The 
switch  that  begins  the  automatic  cycle  may  be 
a  photoelectric  device,  floor  mat,  or  manual 
switch  (see  power-assisted  door). 


wwHiUm^-  Any  structur 
supporting  or  shelterln 

CircnUtlon  Path.  An  i 

of  passage  from  one  pli 
trlans,  including,  but  r 
hallways,  courtyards,  s 
landings. 

Clear.  Unobstructed. 

Clear  Floor  Soocg.  Tt 

floor  or  ground  space  n 
sirxgle,  stationary  whet 
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3.5  Definition* 


Acceaatblm  Spogg.  Space  that  complies  with 
these  guidelines. 

^^*P*ilWHtTi  The  ability  of  certain  building 
spaces  and  elements,  such  as  kitchen 
counters,  sinks,  and  grab  bars,  to  be  added 
or  altered  so  as  to  accommodate  the  needs  of 
indiuiduals  with  or  without  dtsabUities  or  to 
accommodate  the  needs  of  persons  with 
dlflferent  types  or  degrees  of  disability. 

Ad4itlQ1U  An  expansion,  extension,  or  Increase 
in  the  gross  Jloor  area  of  a  buMtm  orJadUty. 

MmlnlttntivB  Anthority  A  governmental 
agency  that  adopts  or  enforces  regulations  and 
guidelines  for  the  design,  construction,  or 
alteration  of  buildings  and  facilities. 

Alteration^  An  alteration  is  a  change  to  a 
buOdtng  orjacdity  made  by.  on  behalf  of,  or 
for  the  use  of  a  public  accommodation  or 
commercial  faciUty.  that  ejects  or  could 
affect  the  usability  of  the  building  or  facility 
or  part  thereof.  Alterations  include,  but  are 
not  limtted  to,  remodeling,  renovation,  rehabi- 
lUaOon.  reconstruction,  historic  restoration, 
changes  or  rearrangement  of  the  structural 
parts  or  elements,  cmd  changes  or  rearrange- 
ment in  the  plan  configuration  of  walls  and 
full-height  partitions.  Normal  maintenance, 
reroofing,  patnttr\g  or  waJlpapertng,  or  changes 
to  mechanical  and  electrical  systems  are  not 
alterations  unless  they  affect  the  usability  of 
the  building  orfacUtty. 

Area  of  Rescue  Asidstanrf,  An  area,  which 
has  direct  access  to  an  exit,  where  peofAe  who 
are  urmble  to  use  stairs  may  remain  temporarily 
in  sc^ety  to  cuvattfurther  instructions  or  assis- 
tance dwing  emergency  evacuation. 

Assembly  Area.  A  room  or  space  accommo- 
dating a  group  o/"  Individuals  for  recreational. 
educaUonal.  political,  social,  or  amusement 
purposes,  or  for  the  consumption  of  food  and 
drink. 

Automatic  Dooy,  A  door  equipped  with  a 
power-operated  mechanism  and  controls  that 
open  and  close  the  door  automatically  upon 
receipt  of  a  momentary  actuating  signal.  The 
switch  that  begins  the  automatic  cycle  may  be 
a  photoelectric  device,  floor  mat.  or  manual 
switch  (see  power-assisted  door). 


WitiMiag-  Any  structure  used  and  Intended  for 
supporting  or  sheltering  any  use  or  occupancy. 

^r«>tii*Hon  Path.  An  exterior  or  interior  way 
of  passage  from  one  place  to  another  for  pedes- 
trians, including,  but  not  limited  to,  walks, 
hallways,  courtyards,  stairways,  and  stair 
landings. 

Q^ait,  Unobstructed. 

Clear  Floor  Space.  The  minimum  unobstructed 
floor  or  ground  space  required  to  accommodate  a 
str^le,  stationary  wheelchair  and  occiqxmL 

Closed  Circuit  Telephone.  A  telephone  with 
dedicated  line(s)  such  as  a  house  phone,  cour- 
tesy phone  or  phone  thcd  must  be  used  to  gain 
entrance  to  a  facility. 

CgmiB?"  ^'^**-  Refers  to  those  interior  and 
exterior  rooms,  spaces,  or  elements  that  are 
made  available  for  the  use  of  a  restricted  group 
of  people  (for  example,  occupants  of  a  homeless 
shelter,  the  occupants  of  an  olllce  building,  or 
the  guests  of  such  occupants). 

Cross  Slope.  The  slope  that  Is  perpendicular  to 
the  direction  of  travel  (see  running  slope). 

^fW^  yr*"P  A  short  ramp  cutting  through  a 
curb  or  built  up  to  it. 

Detectable  Warning.  A  standardized  surface 
feature  built  tn  or  applied  to  walklrig  surfaces  or 
other  elements  to  warn  vtsually  impaired  people 
of  hazards  on  a  circulation  path. 

Ifr^n^nf  Unit.  A  single  unit  which  provides  a 
kitchen  or  food  preparation  area,  in  addition  to 
rooms  and  spaces  for  iMng,  bathing,  sleeping, 
and  the  like.  Dwelling  units  Include  a  single 
family  home  or  a  townhouse  used  as  a  transient 
group  home:  an  apartment  building  used  as  a 
shelter,  guestrooms  tn  a  hotel  that  provide 
sleeping  accommodations  and  food  preparation 
areas:  and  other  similar  faciltties  used  on  a 
transient  basis.  For  purposes  of  these  guide- 
lines, use  of  the  term  'Ehvellirrg  Untt'  does  not 
imply  the  unit  is  used  as  a  residence. 

Eyress.  MClBf  **^-  A  continuous  and  urvob- 
structed  way  of  exit  travelfrom  any  point  tn  a 
buMtng  orfacUtty  to  a  public  way.  A  means  of 
egress  comprises  uertfcal  and  horizontal  travel 


and  may  mdude  interventng  room  spaces, 
doorways,  haUways,  oorrldars,  passageways, 
balconies,  ramps,  stairs,  enclosures,  lobbies, 
horizontal  exits,  courts  and  yards.  An  accessible 
means  of  egress  is  ons  that  compUes  with  these 
guidelines  and  does  not  Include  stairs,  steps,  or 
escalators.  Areas  of  rescue  assistance  or  evacu- 
ation elevators  may  be  tndxxded  as  part  of 
accessible  mear\s  of  egress. 

ElemenL  An  architectural  or  mechanical  compo- 
nent of  a  building.  facUiXy.  space,  or  site,  e.g., 
telephone,  curb  ramp,  door,  drtnkir^  fountain, 
seating,  or  water  doset 

Rntrance.  Any  access  point  to  a  buildirrg  or 
portion  of  a  buildtrxg  or  facility  used  for  the 
purpose  of  entering.  An  entrance  tncludes  the 
approach  walk,  the  vertical  access  leading  to 
the  entrance  platform,  the  entrance  platform 
itself,  vestibules  y^ provided  the  entry  dooris) 
or  gate(s),  and  the  hardware  of  the  entry  doorfs) 
or  gate(s). 

Facilltu.  All  or  any  portion  of  buildings,  struc- 
tures, site  improvements,  complexes,  equipment 
roads,  walks,  passageways,  parking  lots,  or 
other  real  or  personal  property  located  on  a  site. 

€3roiund  Floor.  Any  occupiable  floor  less  than 
one  story  above  or  below  grade  with  direct 
access  to  grade.  A  building  or  facility  always 
has  at  least  one  ground  Jloor  and  may  have 
more  than  one  ground  floor  as  where  a  spilt 
level  entrance  has  been  provided  or  where  a 
buildir\g  Is  budt  tnto  a  hillside. 

Mezzanine  ftr  tffflgfl"*"^  ^'»»^  '^'^*  prrtiew^ 
of  a  story  which  is  an  intermediate  floor  level 
placed  within  the  story  arui  having  occupiable 
space  above  and  below  Us  floor. 

M«rk^<i  nroaslny.  A  crosswalk  or  other  iden- 
tified path  intended  for  pedestrian  use  In 
crossing  a  vehicular  way. 

Mllltlfirr'*r  "->"«"f  Any  bulMlng  containing 
more  than  two  dwelling  units. 

Occupiable.  A  room  or  enclosed  space  designed 
for  hianan  occupancy  In  which  individuals 
cor^regatefor  amusemervt,  educational  cr 
similar  purposes,  or  in  which  occupants  are 
engaged  at  labor,  and  which  is  equipped  with 
means  of  egress,  light,  and  ventUation. 


3 
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3.5  Definitions 


Operable  Par^,  A  part  of  a  piece  of  equipment 
or  appliance  used  to  insert  or  withdraw  objects, 
or  to  activate,  deactivate,  or  adjust  the  equip- 
ment or  appliance  (for  example,  coin  slot, 
pushbutton,  handle). 

ESitlUifJlassL  (Reserved). 

Power-Mriated  Poor.  A  door  used  for  human 
passage  with  a  mechanism  that  helps  to  open 
the  door,  or  relieves  the  opening  resistance  of  a 
door,  upon  the  activation  of  a  switch  or  a 
continued  force  applied  to  the  door  itself. 

Public  U«g.  Descrtbes  interior  or  extertor 
rooms  or  spaces  that  are  made  available  to  the 
general  public.  Pubbc  use  may  be  provided  at  a 
building  or  facility  that  is  privately  or  publicly 
owned. 

BasUL  A  walking  surface  which  has  a  running 
slope  greater  than  1:20. 

nnnning  ftiftpf;,  The  slope  that  Is  parallel  to 
the  direction  of  travel  (see  cross  slope). 

Service  Entrai^g^,  An  entrance  intended 
primarily  for  dellveiy  of  goods  or  services. 

Slfmgfi,  Dtsplayed  vtxbal.  symbolic,  tactile. 
and  pictorial  information. 

Sitfik  A  parcel  of  land  bounded  by  a  property 
line  or  a  designated  portion  of  a  public  right-of- 
way. 

Slt»>  Inyyovemen^,  Landscaping.  i>aving  for 
pedestrian  jmd  vehicular  ways,  outdoor  light- 
ing, recreational  facilities,  and  the  like,  added 
to  a  site. 

Sleenlntf  Arrfttn^ft^^j^n,^  Rooms  in  which 
people  sleep:  for  example,  dormitory  and  hotel 
or  motel  guest  rooms  or  suites. 

SboOj.  a  definable  area,  e.g..  room,  toilet  room, 
hall  assemblij  area,  entrance,  storage  room, 
alcove,  courtyard,  or  lobby. 

StaOL  That  portion  of  a  buddfrig  Included 
between  the  upper  surface  ofajloor  and  upper 
surface  oj  the  Jloor  or  roof  next  above.  If  such 


portlan  qf  a  buOdlng  does  not  Include  occuplable 
space,  ttisnot  considered  a  story  for  purposes 
of  these  guldeUnes.  There  may  be  mare  than  one 
floor  level  wUhti  a  story  astnthe  case  qfa 
mezzanine  or  mezzanines. 

Strnctnral  Trmtnm.  The  Structural  frame  shall 
be  considered  to  be  the  columns  and  the 
girders,  beams,  trusses  and  spandrels  having 
direct  connections  to  the  columns  and  all  other 
members  which  arc  essential  to  the  stability  of 
the  building  as  a  whole. 

IlCtUfi^  Descrtbes  an  object  that  can  be 
perceived  using  the  sense  of  touch. 

Text  Telenhonm.  Machinery  or  equipment  that 
employs  Interactive  graphic  (Le.,  typed)  commu- 
nications through  the  transmission  of  coded 
signals  across  the  standard  telephone  netuxtrk. 
Text  telephones  can  tnclude.  for  example, 
devices  known  as  TDDs  (telecommunication 
display  devices  or  telecommunication  devices 
for  deaf  persons)  or  computers. 

Tranaimt  Lndptnff  a  building,  facility,  or 
porOcKX  thereof,  excluding  inpatient  medical  care 
facilities,  that  contains  one  or  more  dwelling 
urUts  cr  sleeping  accommodations.  Transient 
lodging  may  Include,  but  ts  not  limited  to, 
resorts,  groiq)  homes,  hotels,  motels,  and 
dormitories. 

v*>hicn\n-  yiY,  A  route  intended  for  vehicular 
trafBc.  such  as  a  street,  driveway,  or  parking 
lot. 


I  An  exterior  pathway  with  a  prepared 
surface  intended  for  pedestrian  use.  including 
general  pedestrian  areas  such  as  plazas  and 
courts. 

NOTE:  Sections  4.1.1  through  4.1.7  are  differ- 
ent from  ANSI  Al  17. 1  to  their  entirety  and  are 
printed  in  standard  type  (ANSI  A117. 1  does  not 
include  scoping  provisions). 


4.1  Mlnlnrnm  Re^ 
4.1.1*  AppUcaUon. 
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4.0  Accessible  ElemenU  and  Spaces:  Scope  and  Technical  Requirements 


portion  of  a  buikUng  does  not  indude  occuptable 
space,  it  is  not  considered  a  story  for  purposes 
of  these  guidelines.  There  may  be  more  than  one 
Jloor  level  within  a  story  as  in  the  case  qfa 
mezzantne  or  mezzantnes. 

Stractnrai  Framfi,  The  Structural  frame  shall 
be  considered  to  be  the  columns  and  the 
girders,  beams,  trusses  and  spandrels  having 
direct  connections  to  the  columns  and  all  other 
members  which  are  essential  to  the  stability  of 
the  building  as  a  whole. 

iBfitUfik  Describes  an  object  that  can  be 
perceived  using  the  sense  of  touch. 

Text  Telephone.  Machinery  or  equipment  that 
employs  interactive  graphic  lie.,  typed)  commu- 
ntcaOons  through  the  transmisston  of  coded 
signals  across  the  standard  telephone  rvetux)rk. 
Text  telephones  can  include,  for  example, 
devices  known  as  TDD's  (telecommunication 
display  devices  or  telecomnumication  devices 
for  deqf  persons)  or  computers. 

Transient  LoArfnp.  A  buOdtng.  faciUty.  or 
portion  thereof  excluding  ir^patient  medical  care 
facilities,  that  contains  one  or  more  dwelling 
units  or  sleeping  accommodations.  Transient 
lodging  may  include,  but  is  not  limited  to, 
resorts,  group  homes,  hotels,  motels,  and 
dormitories. 

v#.hicn^r  yiY,  A  route  Intended  for  vehicular 
trafllc.  such  as  a  street,  driveway,  or  parking 
lot. 

Sllkt  An  exterior  pathway  with  a  prepared 
surface  Intended  for  pedestrian  use.  Including 
general  pedestrian  areas  such  as  plazas  and 
courts. 

NOTE:  Sections  4.1.1  through  4.1.7  are  differ- 
ent from  ANSI  A117.  lln  their  entirety  and  are 
printed  In  standard  type  (ANSI  All?.  1  does  not 
Include  scoping  provisions). 


4. 


ACCESSIBLE  ELEBfENTS 
AND  SPACES:  SCOPE  AND 
TECHNICAL 
REQUIREMENTS. 


4.1  Miwimwm  Requirement* 
4.1.1*  Application. 

(1)  General.  All  areas  of  newly  designed  or 
new^  constructed  buildings  and  facilities 
required  to  be  accessible  by  4. 1.2  and  4. 1.3 
and  altered  portions  of  existing  buildings  and 
facilities  required  to  be  accessible  by  4. 1 .6  shaD 
comply  with  these  guidelines,  4. 1  through  4.35. 
unless  otherwise  provided  in  this  section  or  as 
modified  in  a  special  application  section. 

(2)  AppllcaUon  Based  on  Building  Use. 
Special  application  sections  5  through  10 
provide  additional  requirements  for  restaurants 
and  cafeterias,  medical  care  facilities,  business 
and  mercantile,  libraries,  accessible  transient 
lodging,  and  transportation  facilities.  When  a 
btiilding  or  facility  contains  more  than  one  use 
covered  by  a  special  application  section,  each 
portion  shall  comply  with  the  requirements  for 
that  use. 

(3)*  Areas  Used  Only  by  Employees  as  Work 
Areas.  Areas  that  are  used  only  as  work  areas 
shall  be  designed  and  constructed  so  that 
individuals  with  disabilities  can  approach, 
enter,  and  exit  the  areas.  These  guidelines  do 
not  require  that  any  areas  used  only  as  work 
areas  be  constructed  to  permit  maneuvering 
within  the  work  area  or  be  constructed  or 
equipped  (i.e..  with  racks  or  shelves)  to  be 
accessible. 

(4)  Temporaiy  Structures.  These  guidelines 
cover  temporaiy  buildings  or  facilities  as  well 
as  permanent  facilities.  Temporary  buildings 
and  fiacllltles  are  not  of  permanent  construction 
but  are  extensively  used  or  are  essential  for 
public  use  for  a  period  of  time.  Examples  of 
temporary  buildings  or  facilities  covered  by 
these  guldehnes  include,  but  are  not  limited  to: 
reviewing  stands,  temporaiy  classrooms, 
bleacher  areas,  exhibit  areas,  temporary  bank- 
ing facilities,  temporary  health  screeniiig 
services,  or  temporary  safe  pedestrian  passage- 
ways around  a  construction  site.  Structures. 


sites  and  equipment  directly  associated  with 
the  actual  processes  of  construction,  such  as 
scafiblding.  bridging,  materials  hoists,  or 
construction  trailers  are  not  included. 

(5)  General  E^xceptlons. 

(a)  In  new  construction,  a  person  or  entity 
is  not  required  to  meet  fully  the  requirements 
of  these  guidelines  where  that  person  or  entity 
can  demonstrate  that  It  is  structurally  imprac- 
ticable to  do  so.  Full  compliance  will  be  consid- 
ered structurally  impracticable  only  in  those 
rare  circumstances  when  the  unique  character- 
iatkcs  of  terrain  prevent  the  incorporation  of 
accessibility  features.  If  full  compliance  with 
the  requirements  of  these  guidelines  is  struc- 
turally Impracticable,  a  person  or  entity  shall 
comply  with  the  requirements  to  the  extent  it  is 
not  structurally  impracticable.  Any  portion  of 
the  building  or  facility  which  can  be  made 
accessible  shall  comply  to  the  extent  that  it  is 
not  structurally  impracticable. 

(b)  Accessibility  is  not  required  to  (i)  obser- 
vation galleries  used  prtmarily  for  security 
purposes:  or  (11)  In  non-occuplable  spaces 
accessed  only  by  ladders,  catwalks,  crawl 
spaces,  very  narrow  passageways,  or  freight 
(non-passenger)  elevators,  and  frequented  only 
by  service  personnel  for  repair  purposes;  such 
spaces  include,  but  are  not  limited  to.  elevator 
pits,  elevator  penthouses,  piping  or  equipment 
catwalks. 

4.1.2  Accessible  Sites  and  Exterior 
Facilities:  New  Construction.  An  acces- 
sible site  shall  meet  the  following  minimum 
requirements: 

(1)  At  least  one  accessible  route  complying 
with  4.3  shall  be  provided  within  the  boundary 
of  the  site  from  public  transportation  stops. 
accessible  parking  spaces,  passenger  loading 
zones  If  provided,  and  public  streets  or  side- 
walks, to  an  accessible  building  entrance. 

(2)  At  least  one  accessible  route  complying 
with  4.3  shall  connect  accessible  buildings, 
accessible  facilities,  accessible  elements,  and 
accessible  spaces  that  are  on  the  same  site. 

(3)  All  objects  that  protrude  frxxn  surfaces 
or  posts  Into  circulation  paths  shall  comply 
with  4.4. 
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4.1.2  Accessible  Sites  and  Exterior  Facilities:  New  Construction 


(4)  Ground  surfaces  along  accessible  routes 
and  In  accessible  spaces  shall  comply  with  4.5. 

(5)  (a)  If  parking  spaces  are  provided  for  self- 
parking  by  employees  or  visitors,  or  both,  then 
accessible  spaces  complying  with  4.6  shall  be 
provided  in  each  such  parking  area  in  conform- 
ance with  the  table  below.  Spaces  required  by 
the  table  need  not  be  provided  in  the  particular 
lot.  They  may  be  provided  in  a  different  location 
If  equivalent  or  greater  accessibility,  in  terms  of 
distance  from  an  accessible  entrance,  cost  and 
convenience  is  ensured. 


Total  Parking 
in  Lot 


Required 

Minim^n^  Number 

of  AcceMible  Spaces 


1   to    25  1 

26  to    50  2 

51    to    75  3 

76  to     100  4 

101   to     150  5 

151   to    200  6 

201    to    300  7 

301    to    400  8 

401    to    500  9 

501   to     1000  2  percent  of  total 

1001  and  over  20  plus  1  for  each 

100  over  1000 

Except  as  provided  fri  (b).  access  aisles  adjacent 
to  accessible  spaces  shall  be  60  in  (1525  mm) 
wide  minimum. 

(b)  One  in  every  eight  accessible  spaces,  but 
not  less  than  one,  shaU  be  served  by  an  access 
aisle  96  in  (2440  mm)  wide  minimum  and  shall 
be  designated  "van  accessible"  as  required  by 
4.6.4.  The  vertfcal  clearance  at  such  spaces 
shall  comply  with  4.6.5.  All  such  spaces  may 
be  grouped  on  one  level  of  a  parking  structure. 

EXCEPTION:  Provision  of  all  required  parking 
spaces  in  conformance  with  "Universal  Parking 
Design"  (see  appendix  A4.6.3)  is  permitted. 

(c)  If  passenger  loading  zones  are  provided, 
then  at  least  one  passenger  loading  zone  shall 
comply  with  4.6.6. 

(d)  At  facilities  providing  medical  care  and 
other  services  for  persons  with  mobility  impair- 
ments, parking  spaces  complying  with  4.6  shall 


be  provided  in  accordance  with  4. 1.2(5)(a) 
except  as  follows: 

(1)  Outpatient  units  and  facilities:  10 
percent  of  the  total  number  of  parking  spaces 
provided  serving  each  such  outpatient  unit  or 
facility; 

(U)  Units  and  facilities  that  specialize  in 
treatment  or  services  for  persons  with  mobility 
Impairments:  20  percent  of  the  total  number  of 
parking  spaces  provided  serving  each  such  unit 
or  facility. 

(e)*Valet  parking:  Valet  parking  facilities 
shall  provide  a  passenger  loading  zone  comply- 
ing with  4.6.6  located  on  an  accessible  route  to 
the  entrance  of  the  facility.  Paragraphs  5(a). 
5(b),  and  5(d)  of  this  section  do  not  apply  to 
valet  parking  facilities. 

(6)  If  toilet  facilities  are  provided  on  a  site, 
then  each  such  public  or  common  use  toilet 
facility  shall  comply  with  4.22.  If  bathing 
facilities  are  provided  on  a  site,  then  each  such 
public  or  common  use  bathing  facility  shall 
comply  with  4.23. 

For  single  user  portable  toilet  or  bathing  units 
clustered  at  a  single  location,  at  least  5%  but 
no  less  than  one  toilet  unit  or  bathing  unit 
complying  with  4.22  or  4.23  shall  be  Installed 
at  each  cluster  whenever  typteal  Inaccessible 
units  are  provided.  Accessible  units  shall  be 
identified  by  the  International  Symbol  of 
Accessibility. 

EXCEPTION:  Portable  toUet  units  at  construc- 
tion sites  used  exclusively  by  construction 
persoimel  are  not  required  to  comply  with 
4.1.2(6). 

(7)  Building  Signage.  Signs  which  designate 
permanent  rooms  and  spaces  shall  comply  with 
4.30.1.  4.30.4.  4.30.5  and  4.30.6.  Other  signs 
which  provide  direction  to.  or  information 
about,  functional  spaces  of  the  building  shall 
comply  with  4.30.1.  4.30.2.  4.30.3.  and  4.30.5. 
Elements  and  spaces  of  accessible  facilities 
which  shall  be  identified  by  the  IntemaUonal 
Symbol  of  Accessibility  and  which  shall  comply 
with  4.30.7  arc: 

(a)  Parking  spaces  designated  as  reserved 
for  individuals  with  disabilities: 


(b)  Accessible  pass< 

(c)  Accessible  entra 
accessible  (InaccessibU 
directional  signage  to  1 
nearest  accessible  enti 

(d)  Accessible  toilet 
when  not  all  are  access 

4.1.3  Accessible  Bu 
Construction.  Acces 
facilities  shall  meet  th( 
requirements: 

(1)  At  least  one  acce 
with  4.3  shall  connect 
facility  entrances  with 
elements  within  the  bi 

(2)  AU  objects  that  o 
circulation  paths  shall 

(3)  Ground  and  floo 
sible  routes  and  in  ac( 
spaces  shall  comply  w 

(4)  Interior  and  exte 
levels  that  are  not  con 
ramp,  or  other  access! 
access  shall  comply  w 

(5)*  One  passenger 
4.10  shall  serve  each 
nines,  in  all  multi-stoi 
unless  exempted  beloi 
elevator  is  provided,  e 
tor  shall  comply  with 

EXCEPTION  1:  Elevat 
facilities  that  are  less 
have  less  than  3000  a 
unless  the  building  is 
shopping  mall,  or  the 
health  care  provider.  ( 
as  determined  by  the 
elevator  exemption  se 
does  not  obviate  or  llr 
tion  to  comply  with  tl: 
requirements  establis 
example,  floors  above 
ground  floor  must  mc 
this  section  except  foi 
or  bathing  facilities  ai 
served  by  an  elevator, 
facilities  must  be  pnr 
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be  provided  In  accordance  with  4. 1.2(5)(a) 
except  as  follows: 

(I)  Outpatient  units  and  facilities:  10 
percent  of  the  total  number  of  parking  spaces 
provided  serving  each  such  outpatient  unit  or 
Facility; 

(II)  Units  and  facilities  that  specialize  in 
treatment  or  services  for  persons  with  mobility 
Impairments:  20  percent  of  the  total  number  of 
parking  spaces  provided  serving  each  such  unit 
3r  facility. 

(e)*Valet  parking:  Valet  parking  facilities 
shall  provide  a  passenger  loading  zone  comply- 
ng  with  4.6.6  located  on  an  accessible  route  to 
he  entrance  of  the  facility.  Paragraphs  5(a). 
S(b),  and  5(d)  of  this  section  do  not  apply  to 
^alet  parking  facilities. 

(6)  If  toilet  facilities  are  provided  on  a  site, 
hen  each  such  public  or  common  use  toilet 
aclllty  shaD  comply  with  4.22.  If  bathing 
acinues  are  provided  on  a  site,  then  each  such 
)ublic  or  common  use  bathing  facility  shall 
omply  with  4.23. 

*or  single  user  portable  toilet  or  bathing  units 
lustered  at  a  single  location,  at  least  5%  but 
10  less  than  one  toilet  unit  or  bathing  unit 
omplying  with  4.22  or  4.23  shall  be  installed 
t  each  cluster  whenever  typical  inaccessible 
inlts  are  provided.  Accessible  units  shall  be 
ientlfled  by  the  IntemaUonal  Symbol  of 
iccesslbillty. 

XCEPTION:  Portable  toUet  units  at  construc- 
lon  sites  used  exclusively  by  construction 
ersonnel  are  not  required  to  comply  with 
.1.2(6). 

(7)  Building  Signage.  Signs  which  designate 
ermanent  rooms  and  spaces  shall  comply  with 
.30.1.  4.30.4.  4.30.5  and  4.30.6.  Other  signs 
hlch  provide  direction  to,  or  information 
bout,  functional  spaces  of  the  building  shall 
amply  with  4.30.1.  4.30.2.  4.30.3.  and  4.30.5. 
lements  and  spaces  of  accessible  facilities 
hlch  shall  be  identified  by  the  International 
yonbol  of  Accessibility  and  which  shall  comply 
ith  4.30.7  are: 

(a)  Parking  spaces  designated  as  reserved 
r  individuals  with  disabilities: 
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(b)  Accessible  passenger  loading  zones: 

(c)  Accessible  entrances  when  not  all  are 
accessible  (Inaccessible  entrances  shall  have 
directional  signage  to  indicate  the  route  to  the 
nearest  accessible  entrance): 

(d)  Accessible  toilet  and  bathing  facilities 
when  not  all  are  accessible. 

4.1.3  Accessible  Buildings:  New 
Construction.  Accessible  buildings  and 
facilities  shall  meet  the  following  minimum 
requirements: 

(1)  At  least  one  accessible  route  complying 
with  4.3  shall  connect  accessible  building  or 
facility  entrances  with  all  accessible  spaces  and 
elements  within  the  building  or  facility. 

(2)  All  objects  that  overhang  or  protrude  Into 
circulation  paths  shall  comply  with  4.4. 

(3)  Ground  and  floor  surfaces  along  acces- 
sible routes  and  In  accessible  rooms  and 
spaces  shall  comply  with  4.5. 

(4)  Interior  and  exterior  stairs  connecting 
levels  that  are  not  coimected  by  an  elevator, 
ramp,  or  other  accessible  means  of  vertical 
access  shall  comply  with  4.9. 

(5)»  One  passenger  elevator  complying  with 
4.10  shall  serve  each  level,  including  mezza- 
nines, in  all  multi-story  buildings  and  facilities 
unless  exempted  below.  If  more  than  one 
elevator  Is  provided,  each  full  passenger  eleva- 
tor shall  comply  with  4. 10. 

EXCEPTION  1:  Elevators  are  not  required  In 
facilities  that  are  less  than  three  stories  or  that 
have  less  than  3000  square  feet  per  story 
unless  the  buUdIng  Is  a  shopping  center,  a 
shopping  mall,  or  the  professional  office  of  a 
health  care  provider,  or  another  type  of  facility 
as  determined  by  the  Attorney  General.  The 
elevator  exemption  set  forth  in  this  paragraph 
does  not  obviate  or  limit  in  any  way  the  obliga- 
tion to  comply  with  the  other  accessibility 
requirements  established  in  section  4.1.3.  For 
example,  floors  above  or  below  the  accessible 
ground  floor  must  meet  the  requirements  of 
this  section  except  for  elevator  service.  If  toilet 
or  bathing  facilities  are  provided  on  a  level  not 
served  by  an  elevator,  then  toilet  or  bathing 
facilities  must  be  provided  on  the  accessible 


ground  floor.  In  new  construction  If  a  building 
or  facility  is  eligible  for  this  exemption  but  a 
fuD  passenger  elevator  is  nonetheless  planned, 
that  elevator  shall  meet  the  requirements  of 
4. 10  and  shall  serve  each  level  in  the  building. 
A  full  passenger  elevator  that  provides  service 
from  a  garage  to  only  one  level  of  a  building  or 
CacUity  Is  not  required  to  serve  other  levels. 

EXCEPTION  2:  Elevator  pits,  elevator 
penthouses,  mechjinlcal  rooms,  piping  or 
equipment  catwalks  are  exempted  from  this 
requirement. 

EXCEPTION  3:  Accessible  ramps  complying 
with  4.8  may  be  used  In  lieu  of  an  elevator. 

EXCEPTION  4:  Platform  lifts  (wheekhalr  lifts) 
complying  with  4. 1 1  of  this  guideline  and 
applicable  state  or  local  codes  may  be  used  In 
lieu  of  an  elevator  only  under  the  following 
conditions: 

(a)  To  provide  an  accessible  route  to  a 
performing  area  In  an  assembly  occupancy. 

(b)  To  comply  with  the  wheelchair  viewing 
position  llne-of-slght  and  dlsperston  require- 
ments of  4.33.3. 

(c)  To  provide  access  to  incidental 
occuplable  spaces  and  rooms  which  are  not 
open  to  the  general  public  and  which  house 
no  more  than  five  persons,  including  but  not 
limited  to  equipment  control  rooms  and  pro- 
jection booths. 

(d)  To  provide  access  where  existing  site 
constraints  or  other  constraints  make  use  of  a 
ramp  or  an  elevator  infeaslble. 

(6)  Windows:  (Reserved). 

(7)  Doors: 

(a)  At  each  accessible  entrance  to  a  building 
or  facility,  at  least  one  door  shall  comply  with 
4.13. 

(b)  Within  a  building  or  facility,  at  least 
one  door  at  each  accessible  space  shall  comply 
with  4.13. 

(c)  Each  door  that  Is  an  element  of  an 
accessible  route  shall  comply  with  4. 13. 
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(d)  Each  door  required  by  4.3. 10.  Egress, 
shall  comply  with  4. 13. 

(8)  In  new  construction,  at  a  minimum,  the 
requirements  in  (a)  and  (b)  below  shaD  be 
satisfied  independently: 

(a)(1)  At  leart  50%  of  all  public  entrances 
(excluding  those  in  fb)  below)  must  be  acces- 
sible. At  least  one  must  be  a  ground  floor 
entrance.  Public  entrances  are  any  entrances 
that  are  not  loading  or  service  entrances. 

(11)  Accessible  entrances  must  be  pro- 
vided in  a  number  at  least  equivalent  to  the 
number  of  exits  required  by  the  applicable 
bulldlng/flre  codes.  fThls  paragraph  does  not 
require  an  Increase  In  the  total  number  of 
entrances  planned  for  a  facility.) 

(Ul)  An  accessible  entrance  must  be 
provided  to  each  tenancy  In  a  facility  (for 
example,  mdlvidual  stores  In  a  strip  shopping 
center). 

One  entrance  may  be  considered  as 
meeting  more  than  one  of  the  requirements  in 
(a).  Where  feasible,  accessible  entrances  shall 
be  the  entrances  used  by  the  majority  of  people 
visiting  or  working  In  the  building. 

(b)(1)  In  addition,  if  direct  access  Is  provided 
for  pedestrians  from  an  enclosed  parking 
garage  to  the  building,  at  least  one  direct 
entrance  from  the  garage  to  the  building  must 
be  accessible. 

(11)  If  access  is  provided  for  pedestrians 
from  a  pedestrian  tunnel  or  elevated  walkway, 
one  entrance  to  the  building  frran  each  tunnel 
or  walkway  must  be  accessible. 

One  entrance  may  be  considered  as  meet- 
ing more  than  one  of  the  requirements  In  (b). 

Because  entrances  also  serve  as  emer- 
gency exits  whose  proximity  to  all  parts  of 
buildings  and  facilities  is  essential,  it  is  prefer- 
able that  all  entrances  be  accessible. 

(c)  If  the  only  entrance  to  a  building,  or 
tenancy  In  a  facility.  Is  a  service  entrance,  that 
entrance  shall  be  accessible. 

(d)  Entrances  which  are  not  accessible  shall 
have  directional  signage  complying  with  4.30. 1. 
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4.30.2.  4.30.3.  and  4.30.5.  whteh  indicates  the 
location  of  the  nearest  accessible  entrance. 

(9)*  In  buildings  or  facilities,  or  portions  of 
buildings  or  facilities,  required  to  be  accessible, 
accessible  means  of  egress  shall  be  provided  in 
the  same  number  as  required  for  exits  by  local 
bulldlng/llfe  safety  regulations.  Where  a  re- 
quired exit  from  an  occuplable  level  above  or 
below  a  level  of  accessible  exit  discharge  Is  not 
accessible,  an  area  of  rescue  assistance  shall 
be  provided  on  each  such  level  (In  a  number 
equal  to  that  of  Inaccessible  required  exits). 
Areas  of  rescue  assistance  shall  comply  with 
4.3. 1 1.  A  horizontal  exit,  meeting  the  require- 
ments of  local  l)uildlng/llfe  safety  regulations, 
shall  satisfy  the  requirement  for  an  area  of 
rescue  assistance. 

EXCEPTION:  Areas  of  rescue  assistance  are 
not  required  in  buildings  or  facilities  having  a 
supervised  automatic  sprinkler  system. 

( 10)  •  Drinking  Fountains: 

(a)  Where  only  one  drinking  fountain  is 
provided  on  a  floor  there  shall  be  a  drinking 
fountain  whk:h  Is  accessible  to  Individuals  who 
use  wheelchairs  In  accordance  with  4. 15  and 
one  accessible  to  those  who  have  difficulty 
bending  or  stooping.  (This  can  be  accommo- 
dated by  the  use  of  a  "hl-lo"  fountain;  by 
providing  one  fountain  accessible  to  those  who 
use  wheelchairs  and  one  fountain  at  a  stan- 
dard height  convenient  for  those  who  have 
difficulty  bending;  by  providing  a  fountain 
accessible  under  4. 15  and  a  water  cooler:  or 
by  such  other  means  as  would  achieve  the 
required  accessibility  for  each  group  on  each 
floor.) 

(b)  Where  more  than  one  drinking  fountain 
or  water  cooler  Is  provided  on  a  floor.  50%  of 
those  provided  shall  comply  with  4. 15  and 
shall  be  on  an  accessible  route. 

(11)  Toilet  FacIliUes:  If  toilet  rooms  are 
provided,  then  each  public  and  common  use 
toilet  room  shall  comply  with  4.22.  Other  toilet 
rooms  provided  for  the  use  of  occupants  of 
speclffc  spaces  (Le..  a  private  toilet  room  for  the 
occupant  of  a  private  office)  shall  be  adaptable. 
If  bathing  rooms  are  provided,  then  each  public 
and  common  use  bathroom  shaU  comply  with 
4.23.  Accessible  toilet  rooms  and  bathing 
facilities  shall  be  on  an  accessible  route. 


(12)  Storage.  Shelving 

(a)Iffbcedorbullt-t 
as  cabinets,  shelves.  cl( 
provided  in  accessible  i 
each  type  provided  sha 
complying  with  4.25.  A 
provided  outside  of  the 
4.25. 


(16)  Building  Signag 


(17)PubUcTelephon 
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4.30.2.  4.30.3.  and  4.30.5.  which  Indicates  the 
location  of  the  nearest  accessible  entrance. 

(9)*  In  buildings  or  facilities,  or  portions  of 
buildings  or  facilities,  required  to  be  accessible, 
accessible  means  of  egress  shall  be  provided  in 
the  same  number  as  required  for  exits  by  local 
bulldlng/llfe  safety  regulations.  Where  a  re- 
quired exit  from  an  occuplable  level  above  or 
Delow  a  level  of  accessible  exit  discharge  Is  not 
accessible,  an  area  of  rescue  assistance  shall 
3e  provided  on  each  such  level  (In  a  number 
:qual  to  that  of  Inaccessible  required  exits). 
\reas  of  rescue  assistance  shall  comply  with 
1.3. 11.  A  horizontal  exit,  meeting  the  require- 
nents  of  local  bulldlng/llfe  safety  regulations, 
shall  satisly  the  requirement  for  an  area  of 
■escue  assistance. 

EXCEPTION:  Areas  of  rescue  assistance  are 
lot  required  in  buildings  or  facilities  having  a 
(upenrised  automatic  sprinkler  system. 

( 10)  •  Drinking  Fountains: 

(a)  Where  only  one  drinking  fountain  is 
trovlded  on  a  floor  there  shall  be  a  drinking 
ountain  which  is  accessible  to  individuals  who 
ise  wheelchairs  in  accordance  with  4. 15  and 
me  accessible  to  those  who  have  difiiculty 
tending  or  stooping.  fThis  can  be  accommo- 
lated  by  the  use  of  a  "hi-lo"  fountain;  by 
iroviding  one  fountain  accessible  to  those  who 
ise  wheelchairs  and  one  fountain  at  a  stan- 
lard  height  convenient  for  those  who  have 
iifficulty  bending:  by  providing  a  foimtaln 
ccesslble  under  4. 15  and  a  water  cooler:  or 

y  such  other  means  as  would  achieve  the 
equlred  accessibility  for  each  group  on  each 
oor.) 

(b)  Where  more  than  one  drinking  fountain 
r  water  cooler  is  provided  on  a  floor.  50%  of 
lose  provided  shall  comply  with  4. 15  and 
hall  be  on  an  accessible  route. 

(11)  Toilet  FacillUes:  If  toilet  rooms  are 
rovided.  then  each  public  and  common  use 
)llet  room  shall  comply  with  4.22.  Other  toilet 
x>ms  provided  for  the  use  of  occupants  of 
peciflc  spaces  (l.e..  a  private  toilet  room  for  the 
xupant  of  a  private  office)  shall  be  adaptable, 
bathing  rooms  are  provided,  then  each  public 
nd  common  use  bathroom  shsill  comply  with 
.23.  Accessible  toilet  rooms  and  bathing 
icilitles  shall  be  on  an  accessible  route. 


(12)  Storage.  Shehrlng  and  Display  Units: 

(a)  If  fbced  or  bullt-ln  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers  are 
provided  in  accessible  spaces,  at  least  one  of 
each  type  provided  shall  contain  storage  space 
complying  with  4.25.  Additional  storage  may  be 
provided  outside  of  the  dimensions  required  by 
4.25. 

(b)  Shelves  or  display  units  allowing  self- 
service  by  customers  in  mercantile  occupancies 
shall  be  located  on  an  accessible  route  comply- 
ing with  4.3.  Requirements  for  accessible  reach 
range  do  not  apply. 

(13)  Controls  and  operating  mechanisms  in 
accessible  spaces,  along  accessible  routes,  or 
as  parts  of  accessible  elements  (for  example, 
light  switches  and  dispenser  controls)  shall 
comply  with  4.27. 

(14)  If  emergency  warning  systems  are 
provided,  then  they  shall  include  both  audible 
alarms  and  visual  alarms  complying  with  4.28. 
Sleeping  accommodations  required  to  comply 
with  9.3  shall  have  an  alarm  system  complying 
with  4.28.  EmergeiKy  warning  systems  In 
medical  care  facilities  may  be  modified  to  suit 
standard  health  care  alann  design  practice. 

(15)  Detectable  warnings  shall  be  provided  at 
locations  as  specified  in  4.29. 

( 16)  Building  Signage: 

(a)  Signs  which  designate  permanent  rooms 
and  spaces  shall  comply  with  4.30. 1.  4.30.4. 
4.30.5  and  4.30.6. 

(b)  Other  signs  which  provide  direction  to  or 
information  about  functional  spaces  of  the 
building  shall  comply  with  4.30.1.  4.30.2. 
4.30.3,  and  4.30.5. 

EXCEPTION:  Building  directories,  menus,  and 
all  other  signs  which  are  temporary  are  not 
required  to  comply. 

(17)  Public  Telephones: 

(a)  ff  public  pay  telephones.  pubUc  closed 
circuit  telephones,  or  other  public  telephones 
are  provided,  then  they  shall  comply  with 
4.31.2  through  4.31.8  to  the  extent  required  by 
the  following  table: 


NvmlMr  of  Mich  type 
of  taUphon*  pcovldod 

on  oocli  floor 


Nmibor  of  tolophoneo 

foqvliod  to  comply  with 

4.31.3  through  4.31.8* 


1  or  more  single  unit      1  per  Qoor 
1  benl^  1  per  floor 


2  or  more  banks* 


1  per  bank.  Accessible  unit 
may  be  installed  as  a  single 
unit  in  proximity  (either 
visible  or  with  signage)  to 
the  bank.  At  least  one 
public  telephone  per  Qoor 
shall  meet  the  requirements 
for  a  forward  reach 
telephone*. 


'  Additional  public  telephones  may  be  installed 
at  ai^  height.  Unless  c^erwise  speclfled, 
accessible  telephones  may  be  either  forward  or 
side  reach  telephones. 

'  A  bank  consists  of  two  or  more  adjacent 
public  telephones,  often  installed  as  a  unit. 

'  EXCEPTION:  For  exterior  Installations  only,  if 
dial  tone  first  service  Is  available,  then  a  side 
reach  telephone  may  be  installed  instead  of  the 
required  forward  reach  telephone  (i.e..  one 
telephone  In  proximity  to  each  bank  shall 
comply  with  4.31).       ^ 

(b)*  All  telephones  required  to  be  accessible 
and  complying  with  4.31.2  through  4.31.8  shall 
be  equipped  with  a  volimie  control.  In  addition. 
25  percent,  but  never  less  than  one.  of  all  other 
public  telephones  provided  shall  be  equipped 
with  a  volume  control  and  shall  be  dispersed 
among  all  types  of  public  telephones,  including 
closed  circuit  telephones,  throughout  the  build- 
ing or  facility.  Signage  complying  with  appli- 
cable provisions  of  4.30.7  shall  be  provided. 

(c)  The  following  shaU  be  provided  in 
accordance  with  4.31.9: 

(I)  if  a  total  number  of  four  or  more 
public  pay  telephones  (Including  both  Interior 
and  exterior  phones)  is  provided  at  a  site,  and 
at  least  one  is  in  an  interior  location,  then  at 
least  one  interior  public  text  telephone  shaU 
be  provided. 

(II)  if  an  interior  public  pay  telephone  is 
provided  in  a  stadium  or  arena,  in  a  convention 
center,  in  a  hotel  with  a  convention  center,  or 
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in  a  covered  mall,  at  least  one  Interior  public 
text  telephone  shall  be  provided  in  the  facility. 

(ill)  if  a  public  pay  telephone  is  located 
in  or  ac^acent  to  a  hospital  emergency  room, 
hospital  recovery  room,  or  hospital  waiting 
room,  one  public  text  telephone  shall  be  pro- 
vided at  each  such  location. 

(d)  Where  a  bank  of  telephones  in  the 
interior  of  a  building  consists  of  three  or  more 
public  pay  telephones,  at  least  one  public  pay 
telephone  In  each  such  bank  shall  be  equipped 
with  a  shelf  and  outlet  in  compliance  with 
4.31.9(2). 

(18)  If  fixed  or  built-in  seating  or  tables 
(including,  but  not  limited  to.  study  carrels  and 
student  laboratory  stations),  are  provided  in 
accessible  pubUc  or  common  use  areas,  at  least 
five  percent  (5%).  but  not  less  than  one.  of  the 
fixed  or  built-in  seating  areas  or  tables  shall 
comply  with  4.32.  An  accessible  route  shall 
lead  to  and  through  such  fixed  or  built-in 
seating  areas,  or  tables. 

(19)*  Assembly  areas: 

(a)  In  places  of  assembly  with  fixed  seating 
accessible  wheetehalr  locations  shall  comply 
with  4.33.2.  4.33.3.  and  4.33.4  and  shall  be 
provided  consistent  with  the  following  table: 

Capacity  of  Seating    Number  of  Required 
in  Aasemblj  Areas    Wbeelcludr  Locations 


4  to   25 
26  to   50 
51   to  300 
301   to  500 
over  500 


1 
2 
4 
6 

6.  plus  1  additional  space 

for  each  total  seating 
X^apacity  increase  of  100 

In  addiUon.  one  percent,  but  not  less  than  one. 
of  all  fixed  seats  shaD  be  aisle  seats  with  no 
armrests  on  the  aisle  side,  or  removable  or 
foWing  armrests  on  the  aisle  side.  Each  such 
seat  shall  be  Identified  by  a  sign  or  marker. 
Signage  notifying  patrons  of  the  availability  of 
such  seats  shall  be  posted  at  the  Ucket  office. 
Aisle  seats  are  not  required  to  comply  with 
4.33.4. 
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(b)  This  paragraph  applies  to  assembly 
areas  where  audible  communications  are 
int^ral  to  the  use  of  the  space  (e.g.,  concert 
and  lecture  halls,  playhouses  and  movie  the- 
aters, meeting  rooms,  etc.).  Such  assembly 
areas,  if  (1)  they  accommodate  at  least  50 
persons,  or  if  they  have  audio-amplification 
systems,  and  (2)  they  have  fixed  seating,  shall 
have  a  permanently  Installed  assistive  listening 
system  complying  with  4.33.  For  other  assem- 
bly areas,  a  permanently  Installed  asslsUve 
listening  system,  or  an  adequate  number  of 
electrical  outlets  or  other  supplementary  wiring 
necessary  to  support  a  portable  assistive 
listening  system  shall  be  provided.  The  mini- 
mum number  of  receivers  to  be  provided  shall 
be  equal  to  4  percent  of  the  total  number  of 
seats,  but  In  no  case  less  than  two.  Signage 
complying  with  applicable  provisions  of  4.30 
shall  be  Installed  to  notify  patrons  of  the 
availability  of  a  listening  system. 

(20)  Where  automated  teller  machines 
(ATMs)  are  provided,  each  ATM  shall  comply 
with  the  requirements  of  4.34  except  where  two 
or  more  are  provided  at  a  location,  then  only 
one  must  comply. 

EXCEPTION:  Drlve-up-only  automated  teller 
machines  are  not  required  to  comply  with 
4.27.2,  4.27.3  and  4.34.3. 

(21)  Where  dressing  and  fitting  rooms  are 
provided  for  use  by  the  general  public.  paUents. 
customers  or  employees,  5  percent,  but  never 
less  than  one.  of  dressing  rooms  for  each  type 
of  use  In  each  cluster  of  dressing  rooms  shall 
be  accessible  and  shall  comply  with  4.35. 

Examples  of  types  of  dressing  rooms  are  those 
serving  different  genders  or  distinct  and  differ- 
ent functions  as  In  different  treatment  or 
examination  facilities. 

4.1.4  (Reserved). 

4.1.5  Accessible  Buildings:  Additions. 

Each  addition  to  an  existing  building  or  facility 
shall  be  regarded  as  an  alteration.  Each  space 
or  element  added  to  the  existing  building  or 
facility  shall  comply  with  the  applicable  provi- 
sions of  4. 1 . 1  to  4. 1 .3.  Minimum  Requirements 
(for  New  Construction)  and  the  applicable 
technical  specifications  of  4.2  through  4.35  and 
sections  5  through  10.  Each  addition  that 


affects  or  could  affect  t 
containing  a  primary  fi 
with  4.1.6(2). 

4.1.6  Accessible  Bn 

(1)  General.  Alteratic 
and  facilities  shall  com 

(a)  No  alteration  sh 
decreases  or  has  the  ef 
sibUlty  or  usability  of  a 
below  the  requirement 
the  time  of  alteration. 

(b)  If  existing  eleme 
areas  are  altered,  then 
element,  space,  featun 
with  the  applicable  pre 
Minimum  Requlremem 
tlon).  If  the  applicable 
structlon  requires  that 
common  area  be  on  an 
altered  element,  space 
required  to  be  on  an  ai 
provided  In  4.1.6(2)  (Al 
Containing  a  Primary  1 

(c)  If  alterations  of 
considered  together,  a 
a  room  or  space  in  a  b 
entire  space  shall  be  n 

(d)  No  alteration  of 
space,  or  area  of  a  bul 
impose  a  requirement 
than  that  which  would 
construction.  For  exar 
stairs  In  a  building  arc 
elevators  are.  In  turn, 
then  no  accessibility  n 
to  the  stairs  cormectin 
elevator.  If  stair  modifl 
conditions  are  requlrei 
modifications  shall  be 
these  guidelines  unles 

(e)  At  least  one  lnt< 
complying  with  4.31.9 


■riday.  July  26. 1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56,  No.  144  /  Friday,  July  26,  1991  /  Rules  and  Regulations 


35469 


4.1.6  AcccMlble  BuUdlngt:  Alteimtlons 


(b)  This  paragraph  applies  to  assembly 
areas  where  audible  communications  are 
Integral  to  the  use  of  the  space  (e.g..  concert 
and  lecture  halls,  playhouses  and  movie  the- 
aters, meeting  rooms,  etc.).  Such  assembly 
areas.  If  (1)  they  accommodate  at  least  50 
persons,  or  If  they  have  audlo-ampllflcatlon 
systems,  and  (2)  they  have  fixed  seating,  shall 
have  a  permanently  installed  assistive  listening 
system  complying  with  4.33.  For  other  assem- 
bly areas,  a  permanently  Installed  assistive 
listening  system,  or  an  adequate  number  of 
electrical  outlets  or  other  supplementary  wiring 
necessary  to  support  a  portable  assistive 
listening  system  shall  be  provided.  The  mini- 
mum number  of  receivers  to  be  provided  shall 
be  equal  to  4  percent  of  the  total  number  of 
seats,  but  in  no  case  less  than  two.  Signage 

complying  with  applicable  provisions  of  4.30 
shall  be  Installed  to  notify  patrons  of  the 
availability  of  a  listening  system. 

(20)  Where  automated  teller  machines 
(ATMs)  are  provided,  each  ATM  shall  comply 
with  the  requirements  of  4.34  except  where  two 
or  more  are  provided  at  a  location,  then  only 
one  must  comply. 

EXCEPTION:  Drlve-up-only  automated  teller 
machines  are  not  required  to  comply  with 
4.27.2.  4.27.3  and  4.34.3. 

(21)  Where  dressing  and  fitting  rooms  are 
provided  for  use  by  the  general  public.  paUents. 
customers  or  employees.  5  percent,  but  never 
less  than  one.  of  dressing  rooms  for  each  type 
of  use  in  each  cluster  of  dressing  rooms  shall 
be  accessible  and  shall  comply  with  4.35. 

Examples  of  types  of  dressing  rooms  are  those 
serving  different  genders  or  distinct  and  differ- 
ent functions  as  in  different  treatment  or 
examination  facilities. 

4.1.4  (Reserved). 

4.1.5  Accessible  Buildings:  Additions. 

Each  addition  to  an  existing  building  or  facility 
shall  be  regarded  as  an  alteration.  Each  space 
or  element  added  to  the  existing  building  or 
facility  shall  comply  with  the  applicable  pruvl- 
sions  of  4. 1 . 1  to  4. 1 .3.  Minimum  Requirements 
(for  New  Construction)  and  the  applicable 
technical  specifications  of  4.2  through  4.35  and 
sections  5  through  10.  Each  addition  that 


affects  or  could  affect  the  usability  of  an  area 
containing  a  prlmaiy  function  shall  comply 
with  4.1.6(2). 

4.1.6  Accessible  Buildings:  Alterations. 

(1)  General.  Alterations  to  existing  buildings 
and  facilities  shall  comply  with  the  following: 

(a)  No  alteration  shall  be  undertaken  which 
decreases  or  has  the  effect  of  decreasing  acces- 
sibility or  usability  of  a  building  or  faciUty 
below  the  requirements  for  new  construction  at 
the  time  of  alteration. 

(b)  If  existing  elements,  spaces,  or  common 
areas  are  altered,  then  each  such  altered 
element,  space,  feature,  or  area  shall  comply 
with  the  applicable  provisions  of  4. 1 . 1  to  4. 1 .3 
Minimum  Requirements  (for  New  Construc- 
tion). If  the  applicable  provision  for  new  con- 
struction requires  that  an  element,  space,  or 
common  area  be  on  an  accessible  route,  the 
altered  element,  space,  or  common  area  Is  not 
required  to  be  on  an  accessible  route  except  as 
provided  in  4. 1.6(2)  (Alterations  to  an  Area 
Containing  a  Primary  Function.) 

(c)  If  alterations  of  single  elements,  when 
considered  together,  amount  to  an  alteration  of 
a  room  or  space  in  a  building  or  facility,  the 
entire  space  shall  be  made  accessible. 

(d)  No  alteration  of  an  existing  element, 
space,  or  area  of  a  building  or  facility  shall 
Impose  a  requirement  for  greater  accessibility 
than  that  which  would  be  required  for  new 
construction.  For  example,  if  the  elevators  and 
stairs  in  a  building  are  being  altered  and  the 
elevators  are,  in  turn,  being  made  accessible, 
then  no  accessibility  modifications  are  required 
to  the  stairs  cormecting  levels  cormected  by  the 
elevator.  If  stair  modifications  to  correct  unsafe 
conditions  are  required  by  other  codes,  the 
modifications  shall  be  done  in  compliance  with 
these  guidelines  unless  technically  Infeasible. 

(e)  At  least  one  interior  public  text  telephone 
complying  with  4.31.9  shall  l)e  provided  if: 

(i)  alteraUons  to  existing  buildings  or 
facilities  with  less  than  four  exterior  or  Interior 
public  pay  telephones  would  increase  the  total 
number  to  four  or  more  telephones  with  at 
least  one  in  an  Interior  location;  or 


(11)  alterations  to  one  or  more  exterior  or 
interior  public  pay  telephones  occur  in  an 
existing  bulldmg  or  faciUty  with  four  or  more 
public  telephones  with  at  least  one  in  an 
interior  location. 

(f)  tf  an  escalator  or  stair  Is  planned  or 
InstaUed  where  none  existed  previously  and 
major  structural  modifications  are  necessary 
for  such  installation,  then  a  means  of  acces- 
sible vertical  access  shall  be  provided  that 
complies  with  the  applicable  provisions  of  4.7, 
4.8.  4.10.  or  4.11. 

(g)  In  alterations,  the  requirements  of 
4.1.3(9).  4.3.10  and  4.3.11  do  not  apply. 

(h) 'Entrances:  If  a  planned  alteration 
entails  alterations  to  an  entrance,  and  the 
building  has  an  accessible  entrance,  the  en- 
trance being  altered  is  not  required  to  comply 
with  4.1.3(8).  except  to  the  extent  required  by 
4.1.6(2).  If  a  particular  entrarKe  is  not  made 
accessible,  appropriate  accessible  signage 
indicating  the  location  of  the  nearest  accessible 
entrance(s)  shall  be  Installed  at  or  near  the 
inaccessible  entrance,  such  that  a  person  with 
disabilities  will  not  be  requirefd  to  retrace  the 
approach  route  from  the  inaccessible  entrance. 

(1)  If  the  alteration  work  is  limited  solely 
to  the  electrical,  mechanical,  or  plumbing 
system,  or  to  hazardous  material  abatement, 
or  automatic  sprinkler  retrofitting,  and  does 
not  Involve  the  alteration  of  any  elements  or 
spaces  required  to  be  accessible  under  these 
guidelines,  then  4.1.6(2)  does  not  apply. 

(j)  EXCEPTION:  In  alteration  work,  if  com- 
pliaiKe  with  4. 1.6  is  techrilcally  infeasible.  the 
alteration  shall  provide  accessibility  to  the 
maximum  extent  feasible.  Arty  elements  or 
features  of  the  building  or  facility  that  are 
being  altered  and  can  be  made  accessible  shall 
be  made  accessible  within  the  scope  of  the 
alteration. 

Terhnlcalhr  Infeasible.  Means,  with  respect  to 
an  alteration  of  a  building  or  a  facility,  that  it 
has  little  likelihood  of  being  accomplished 
because  existing  structural  conditions  would 
require  removing  or  altering  a  load-bearing 
member  which  is  an  essential  part  of  the  struc- 
tural frame;  or  because  other  existing  physical 
or  site  constraints  prohibit  modification  or 


11 


35470 


Federal  Register  /  Vol.  56.  No.  144  /  Friday.  Jaly  26.  1991  /  Rules  and  Regulations 


4.1.6  Accessible  Buildings:  Altentions 


addition  of  elements,  spaces,  or  features  which 
are  in  full  and  strict  compliance  with  the  mini- 
mum requirements  for  new  construction  and 
which  are  necessary  to  provide  accessibility. 

(k)  EXCEPTION: 

(I)  These  Adelines  do  not  require  the 
installation  of  an  elevator  in  an  altered  facility 
that  is  less  than  three  stories  or  has  less  than 
3.000  square  feet  per  story  unless  the  building 
is  a  shopping  center,  a  shopping  mall,  the 
professional  c^ce  of  a  health  care  provider,  or 
another  type  of  facility  as  determined  by  the 
Attorney  General. 

(II)  The  exemption  provided  in  paragraph 
(i)  docs  not  obviate  or  Umlt  In  any  way  the 
obligation  to  comply  with  the  other  accessibility 
requirements  established  in  these  guidelines. 
For  example,  alterations  to  floors  above  or 
below  the  ground  floor  must  be  accessible 
regardless  of  whether  the  altered  facility  has  an 
elevator.  If  a  facility  subject  to  the  elevator 
exemption  set  forth  in  paragraph  (i)  nonethe- 
less has  a  fuD  passenger  elevator,  that  elevator 
shall  meet,  to  the  maximtim  extent  feasible,  the 
accessibility  requirements  of  these  guidelines. 

(2)  Alterations  to  an  Area  Containing  a 
Primary  FvmcUon:  In  addition  to  the  require- 
ments of  4. 1.6(1),  an  alteraUon  that  affects  or 
could  affect  the  usability  of  or  access  to  an  area 
containing  a  primary  funcUon  shall  be  made  so 
as  to  ensure  that,  to  the  maximum  extent 
feasible,  the  path  of  travel  to  the  altered  area 
and  the  rcstrooms.  telephones,  and  drinking 
foimtalns  serving  the  altered  area,  are  readily 
accessible  to  and  usable  by  individuals  with 
disablliUes,  unless  such  alteraUons  are  dispro- 
portionate to  the  overall  alterations  in  terms  of 
cost  and  scope  (as  determined  under  criteria 
established  by  the  Attorney  General). 

(3)  Special  Technfcal  Provisions  for  Alter- 
ations to  Existing  Bulldlr^s  and  Facilities: 

(a)  Ramps:  Curb  ramps  and  Interior  or 
exterior  ramps  to  be  constructed  on  sites  or 
In  existing  bulklings  or  faclllUes  where  space 
limitations  prohibit  the  use  of  a  1:12  slope  or 
less  may  have  stopes  and  rises  as  follows: 

(D  A  slope  between  1:10  and  1:12  Is 
allowed  for  a  maximum  rise  of  6  inches. 


(11)  A  sk>pe  between  1:8  and  1:10  is 
allowed  for  a  maximiim  rise  of  3  inches.  A 
slope  steeper  than  1:8  Is  not  allowed. 

(b)  Stairs:  Full  extension  of  handrails  at 
stairs  shall  not  be  required  in  alterations  where 
such  extensions  woukl  be  hazardous  or  impos- 
sible due  to  plan  configuration. 

(c)  Elevators: 

(I)  If  safety  door  edges  are  provided  in 
existing  automatic  elevators,  automatic  door 
reopening  devices  may  be  omitted  (see  4. 10.6). 

(II)  Where  existing  shaft  conflguraUon 
or  technical  infeasibility  prohibits  strict  com- 
pliance with  4.10.9,  the  minimum  car  plan 
dimensions  may  be  reduced  by  the  minimum 
amount  necessary,  but  in  no  case  shall  the 
inside  car  area  be  smaller  than  48  in  by  48  in. 

(ill)  Equivalent  facilitation  may  be  pro- 
vided with  an  elevator  car  of  different  dimen- 
sions when  usability  can  be  demonstrated  and 
when  all  other  elements  required  to  be  acces- 
sible comply  with  the  applicable  provisions  of 
4. 10.  For  example,  an  elevator  of  47  in  by  69  in 
(1 195  mm  by  1755  mm)  with  a  door  opening  on 
the  narrow  dimension,  could  accommodate  the 
standard  wheelchair  clearances  shown  in 
Figure  4. 

(d)  Doors: 

(1)  Where  It  is  technfcally  Infeasible  to 
comply  with  clear  opening  width  requirements 
of  4. 13.5,  a  projection  of  5/8  in  maximum  will 
be  permitted  for  the  latch  side  stop. 

(U)  If  existing  thresholds  are  3/4  in  high 
or  less,  and  have  (or  are  modified  to  have)  a 
beveled  edge  on  each  side,  they  may  remain. 

(e)  Toilet  Rooms: 

(1)  Where  it  is  technteally  infeasible  to 
comply  with  4.22  or  4.23,  the  installaUon  of  at 
least  one  unisex  toOet /bathroom  per  floor, 
located  in  the  same  area  as  existing  toilet 
faciliUes,  will  be  permitted  in  lieu  of  modifying 
existing  toilet  facilities  to  be  accessible.  Each 
unisex  toilet  room  shall  contain  one  water 
closet  complying  with  4. 16  and  one  lavatory 
complying  with  4. 19,  and  the  door  shall  have 
a  privacy  latch. 


(f)  Assembly  Areas 


(1)  /^pUcabUlty: 
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(11)  A  slope  between  1:8  and  1: 10  is 
allowed  for  a  maximum  rise  of  3  inches.  A 
slope  steeper  than  1:8  Is  not  allowed. 

(b)  Stairs:  Full  extension  of  handrails  at 
stairs  shall  not  be  required  In  alterations  where 
such  extensions  would  be  hazardous  or  impos- 
sible due  to  plan  configuration. 

(c)  Elevators: 

(1)  If  safety  door  edges  are  provided  in 
existing  automatic  elevators,  automatic  door 
reopening  devices  may  be  omitted  (see  4. 10.6). 

(U)  Where  existing  shaft  conflguraUon 
or  technical  Infeasibillty  prohibits  strict  com- 
pliance with  4.10.9.  the  minimum  car  plan 
dimensions  may  be  reduced  by  the  minimum 
amount  necessary,  but  in  no  case  shall  the 
inside  car  area  be  smaller  than  48  in  by  48  in. 

(ill)  Equivalent  facilitation  may  be  pro- 
vided with  an  elevator  car  of  different  dimen- 
sions when  usability  can  be  demonstrated  and 
when  all  other  elements  required  to  be  acces- 
sible comply  with  the  applicable  provisions  of 
4. 10.  For  example,  an  elevator  of  47  in  by  69  In 
(1 195  mm  by  1755  mm)  with  a  door  opening  on 
the  narrow  dimension,  could  accommodate  the 
standard  wheelchair  clearances  shown  in 
Figure  4. 

(d)  Doors: 

(1)  Where  it  is  technically  Infeasible  to 
comply  with  clear  opening  width  requirements 
of  4. 13.5.  a  proJecUon  of  5/8  in  maximum  will 
be  permitted  for  the  latch  side  stop. 

(U)  If  existing  thresholds  are  3/4  in  high 
or  less,  and  have  (or  are  modified  to  have)  a 
beveled  edge  on  each  side,  they  may  remain. 

(e)  Toilet  Rooms: 

(1)  Where  it  is  technically  infeasible  to 
comply  with  4.22  or  4.23.  the  installaUon  of  at 
least  one  unisex  toilet /bathroom  per  floor, 
located  in  the  same  area  as  existing  toilet 
facillUes.  will  be  permitted  in  lieu  of  modifying 
existing  toilet  faclllUes  to  be  accessible.  Each 
unisex  toilet  room  shall  contain  one  water 
closet  complying  with  4. 16  and  one  lavatory 
complying  with  4. 19.  and  the  door  shall  have 
a  privacy  latch. 


(II)  Where  it  is  technically  infeasible  to 
instaU  a  required  standard  stall  (Fig.  30(a)).  or 
where  other  codes  prohibit  reduction  of  the 
Oxture  count  (i.e..  removal  of  a  water  closet  In 
order  to  create  a  double-wide  stall),  either 
alternate  stall  (Fig.  30(b))  may  be  provided  In 
lieu  of  the  standard  stall. 

(III)  When  existing  toilet  or  bathing 
facilities  are  being  altered  and  arc  not  made 
accessible,  signage  complying  with  4.30.1. 
4.30.2.  4.30.3.  4.30.5.  and  4.30.7  shall  be 
provided  Indicating  the  location  of  the  nearest 
accessible  toilet  or  bathing  facility  within  the 
faclUty. 

(f)  Assembly  Areas: 

(1)  Where  it  is  technically  infeasible  to 
disperse  accessible  seating  throughout  an 
altered  assembly  area,  accessible  seating  areas 
may  be  clustered.  Each  accessible  seating  area 
shall  have  provisions  for  companion  seating 
and  shall  be  located  on  an  accessible  route  that 
also  serves  as  a  means  of  emergency  egress. 

(U)  Where  It  is  technically  infeasible  to 
alter  aJQ  performing  areas  to  be  on  an  accessible 
route,  at  least  one  of  each  type  of  performing 
area  shall  be  made  accessible. 

(g)  Platform  Lifts  (Wheelchair  Lifts):  In 
alterations,  platform  lifts  (wheelchair  lifts) 
complying  with  4. 1 1  and  applicable  state  or 
local  codes  may  be  used  as  pctrt  of  an  acces- 
sible route.  The  use  of  lifts  is  not  limited  to  the 
four  conditions  in  exception  4  of  4. 1.3(5). 

(h)  Dressing  Rooms:  In  alterations  where 
techrUcal  infeasibillty  can  be  demonstrated,  one 
dressing  room  for  each  sex  on  each  level  shall 
be  made  accessible.  Where  only  unisex  dress- 
ing rooms  are  provided,  accessible  unisex 
dressing  rooms  may  be  used  to  fulfill  this 
requirement. 

4.1.7  Accessible  Buildings:  HUtoric 
Preserration. 

(l)AppllcabUlty: 

(a)  General  Rule.  Alterations  to  a  qualified 
historic  building  or  facility  shall  comply  with 
4.1.6  Accessible  Buildings:  Alterations,  the 
applicable  technical  specifications  of  4.2 


through  4.35  and  the  applicable  special  appli- 
cation sections  5  through  10  unless  It  is  deter- 
mined in  accordance  with  the  procedures  in 
4.1.7(2)  that  compliance  with  the  requirements 
for  accessible  routes  (exterior  and  interior), 
ramps,  entrances,  or  toilets  would  threaten  or 
destroy  the  historic  significance  of  the  building 
or  facility  in  which  case  the  alterriatlve  require- 
ments in  4. 1.7(3)  may  be  used  for  the  feature. 

EXCEPnON:  (Reserved). 

(b)  Definition.  A  qualified  historic  building 
or  facility  Is  a  building  or  facility  that  is: 

(I)  Listed  in  or  eligible  for  listing  in  the 
National  Register  of  Historic  Places:  or 

(II)  Designated  as  historic  under  an 
appropriate  State  or  local  law. 

(2)  Procedures: 

(a)  Alterations  to  Qualified  Historic  Build- 
ings and  Faculties  Subject  to  Section  106  of  the 
National  Historic  Preservation  Act: 

(I)  Section  106  Process.  Section  106  of 
the  National  Historic  Preservation  Act  (16 
U.S.C.  470  fi  requires  that  a  Federal  agency 
with  Jurisdiction  over  a  Federal,  federally 
assisted,  or  federally  licensed  undertaking 
consider  the  effects  of  the  agency's  undertaking 
on  buildings  and  facilities  listed  in  or  eligible 
for  listing  in  the  National  Register  of  Historic 
Places  and  give  the  Advisory  Council  on  His- 
toric Preservation  a  reasonable  opportunity  to 
comment  on  the  undertaking  prior  to  approval 
of  the  undertaking. 

(II)  ADA  Application.  Where  alterations 
are  undertaken  to  a  qualified  historic  building 
or  facility  that  Is  subject  to  section  106  of  the 
National  Historic  Preservation  Act.  the  Federal 
agency  with  Jurisdiction  over  the  undertaking 
shall  follow  the  section  106  process,  ff  the 
State  Historic  Preservation  Offteer  or  Advisory 
Council  on  Historic  Preservation  agrees  that 
compliance  with  the  requirements  for  acces- 
sible routes  (exterior  and  interior),  ramps, 
entrances,  or  toUcts  would  threaten  or  destroy 
the  historic  significance  of  the  building  or 
facility,  the  alternative  requirements  in 

4. 1 .7(3)  may  be  used  for  the  feature. 
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(b)  Alterations  to  OualiHed  Historic  Build- 
ings and  Facilities  Not  Subject  to  Section  106 
of  the  National  Historic  PreservaUon  Act.  Where 
alterations  are  undertaken  to  a  qualified  his- 
toric building  or  facility  that  is  not  subject  to 
section  106  of  the  NaUonal  Historic  Preseiva- 
tlon  Act.  if  the  enUty  undertaking  the  alter- 
ations believes  that  cotnpliaiKe  with  the  re- 
quirements for  accessible  routes  (exterior  and 
interior),  ramps,  entrances,  or  toilets  would 
threaten  or  destroy  the  historic  significance  of 
the  building  or  facility  and  that  the  alternative 
requirements  in  4. 1.7(3)  should  be  used  for  the 
feature,  the  entity  should  consult  with  the 
State  Historic  Preservation  Officer.  If  the  State 
Historic  Preservation  Officer  agrees  that  com- 
pliance with  the  accesslbUlty  requirements  for 
accessible  routes  (exterior  and  interior),  ramps, 
entrances  or  toilets  would  threaten  or  destroy 
the  historical  significance  of  the  building  or 
faculty,  the  alternative  requirements  in  4. 1.7(3) 
may  be  used. 

(c)  Consultation  With  Interested  Persons. 
Interested  persons  should  be  invited  to  partici- 
pate in  the  consultation  process,  including 
State  or  local  accessibility  officials,  individuals 
with  disabilities,  and  oi^ganizations  represent- 
ing individuals  with  disabilities. 

(d)  Certified  Local  Government  Historic  Pre- 
servation Programs.  Where  the  State  Historic 
Preservation  CHBcer  has  delegated  the  consulta- 
tion responsibility  for  purposes  of  this  section 
to  a  local  government  historic  preservation 
prc^ram  that  has  been  certified  in  accordance 
with  section  101(c)  of  the  National  Historic 
Preservation  Act  of  1966  (16  U.S.C.  470a  (c)) 
and  implementing  regulations  (36  CFR  61.5). 
the  responsibility  may  be  carried  out  by  the 
appropriate  local  government  body  or  official. 

(3)  Historic  Preservation:  Minimum 
Requirements: 

(a)  At  least  one  accessible  route  complying 
with  4.3  from  a  site  access  point  to  an  acces- 
sible entrance  shaU  be  provided. 

EXCEPTION:  A  ramp  with  a  slope  no  greater 
than  1:6  for  a  run  not  to  exceed  2  ft  (610  mm) 
may  be  used  as  part  of  an  accessible  route  to 
an  entrance. 


(b)  At  least  one  accessible  entrance  comply- 
ing with  4. 14  which  is  used  by  the  public  .shall 
be  provided. 

EXCEPTION:  If  it  is  determined  that  no 
entrance  used  by  the  public  can  comply  with 
4. 14,  then  access  at  airy  entraiKC  not  used  by 
the  general  public  but  open  (unlocked)  with 
directional  signage  at  the  primary  entrance 
may  be  used.  The  accessible  entrance  shall 
also  have  a  notification  system.  Where  security 
is  a  problem,  remote  monitoring  m^  be  used. 

(c)  If  toilets  are  provided,  then  at  least  one 
toilet  facility  complying  with  4.22  and  4. 1.6 
shall  l)e  provided  along  an  accessible  route  that 
cranplles  with  4.3.  Such  toilet  facility  may  be 
unisex  in  design. 

(d)  Accessible  routes  from  an  accessible 
entrance  to  all  publicly  used  spaces  on  at  least 
the  level  of  the  accessible  entrance  shall  be 
provided.  Access  shall  be  provided  to  all  levels 
of  a  building  or  facility  in  ccxnpliance  with  4. 1 
whenever  practical. 

(e)  Displays  and  written  information, 
documents,  etc..  should  be  located  where 
they  can  be  seen  by  a  seated  person.  Exhibits 
and  signage  displayed  horizontally  (e.g.,  open 
books),  should  be  no  higher  than  44  in 

(1 120  mm)  above  the  floor  surface. 

NOTE:  The  techrUcal  provisions  of  sections  4.2 
through  4.35  are  the  same  as  those  of  the 
American  Nattonal  Standard  Institute's  docu- 
ment Al  17. 1-1980.  except  as  noted  in  the  text. 

4.2  Space  Allowance  and  Reach 
Ranges. 

4.2.1*  Wheelchair  Passage  Width.  The 

minimum  clear  width  for  single  wheelchair 
passage  shall  be  32  in  (815  mm)  at  a  point  and 
36  in  (915  mm)  continuously  (see  Fig.  1  and 
24(e)). 

4.2.2  Width  for  Wheelchair  Passing.  The 

mlnlmiim  width  for  two  wheelchairs  to  pass  is 
60  in  (1525  mm)  (see  Fig.  2). 

4.2.3*  Wheelchair  Turning  Space.  The 

space  required  for  a  wheelchair  to  make  a  180- 
d^ree  turn  is  a  clear  space  of  60  in  (1525  mm) 


4.3  Accessible  R 
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4.2.4*  Clear  Floor  or  Ground  Space  for  Wheelchairs 


(b)  At  least  one  accessible  entrance  comply- 
ing with  4. 14  which  Is  used  by  the  public  shall 
be  provided. 

EXCEPnON:  If  it  Is  deteimined  that  no 
entrance  used  by  the  public  can  comply  with 
4. 14.  then  access  at  ai^  entrance  not  used  by 
the  general  public  but  open  (imlocked)  with 
directional  signage  at  the  primary  entrance 
may  be  used.  The  accessible  entrance  shall 
also  have  a  notification  system.  Where  security 
Is  a  problem,  remote  monitoring  may  be  used. 

(c)  If  toilets  are  provided,  then  at  least  one 
toilet  facility  complying  with  4.22  and  4. 1 .6 
shall  be  provided  along  an  accessible  route  that 
complies  with  4.3.  Such  toilet  facility  may  be 
jnisex  in  design. 

(d)  Accessible  routes  from  an  accessible 
intrance  to  all  publicly  used  spaces  on  at  least 
iie  level  of  the  accessible  entrance  shall  be 
jrovided.  Access  shall  be  provided  to  all  levels 
)f  a  building  or  facility  in  ccnnpliance  with  4. 1 
vhenever  practical. 

(e)  Displays  and  written  information, 
locuments.  etc..  should  be  located  where 
hey  can  be  seen  by  a  seated  person.  Elxhiblts 
ind  signage  displayed  horizontally  {e.g.,  open 
>ooks).  should  be  no  higher  than  44  in 

1 120  mm)  above  the  floor  surface. 

JOTE:  The  technical  provisions  of  sections  4.2 
hrough  4.35  are  the  same  as  those  of  the 
mierlcan  National  Standard  Institute's  docu- 
oent  Al  17. 1-1980.  except  as  noted  in  the  text. 

\.2  Space  Allowance  and  Reach 
(anges. 

1.2.1*  Wheelchair  Passage  Width.  The 

tiinlmum  clear  width  for  single  wheelchair 
assage  shall  be  32  in  (815  mm)  at  a  point  and 
6  in  (915  mm)  continuously  (see  Fig.  1  and 
4(e)). 

>.2.2  Width  for  Wheelchair  Passing.  The 

ilnimum  width  for  two  wheelchairs  to  pass  is 
0  in  (1525  mm)  (see  Fig.  2). 

.2.3*  Wheelchair  Turning  Space.  The 

pace  required  for  a  wheelchair  to  make  a  180- 
egree  turn  is  a  clear  space  of  60  in  (1525  mm) 


diameter  (see  Fig.  3(a))  or  a  T-shaped  space  (see 
Fig.  3(b)). 

4.2.4*  Clear  Floor  or  Ground  Space  for 
Wheelchairs. 

4.2.4.1  Sise  and  Approach.  The  minimum 
clear  floor  or  ground  space  required  to 
accommodate  a  single,  stationary  wheelchair 
and  occupant  Is  30  in  by  48  in  (760  mm  by 
1220  mm)  (see  Fig.  4(a)).  The  minimum  clear 
floor  or  ground  space  for  wheelchairs  may  be 
positioned  for  forward  or  parallel  approach  to 
an  object  (see  Fig.  4(b)  and  (c)).  Clear  floor  or 
groiind  space  for  wheelchairs  may  be  part  of 
the  knee  space  required  under  some  objects. 

4.2.4.2  Relatioiiship  of  Manearerlng 
Clearance  to  Wheelchair  Spaces.  One  full 
unobstructed  side  of  the  clear  floor  or  ground 
space  for  a  wheelchair  shall  adjoin  or  overlap 
an  accessible  route  or  adjoin  another  wheel- 
chair clear  floor  space.  If  a  clear  floor  space  is 
located  in  an  alcove  or  otherwise  cqpfined  on 
all  or  part  of  three  sides,  additional  maneuver- 
ing clearances  shall  be  provided  as  shown  in 
Fig.  4(d)  and  (e). 

4.2.4.3  SurCices  for  Wheelchair  Spaces. 

Clear  floor  or  ground  spaces  for  wheelchairs 
shall  comply  with  4.5. 

4.2.5*  Forward  Reach.  If  the  clear  floor 
space  only  allows  forward  approach  to  an 
object,  the  maximum  high  forward  reach 
allowed  shall  be  48  in  (1220  mm)  (see  Fig.  5(a)). 
The  minimum  low  forward  reach  is  15  in 
(380  mm).  If  the  high  forward  reach  is  over  an 
obstruction,  reach  and  clearances  shall  be  as 
shown  in  Fig.  5(b). 

4.2.6*  Side  Reach.  If  the  clear  floor  space 
allows  paraUel  approach  by  a  person  in  a 
wheelchair,  the  maximum  high  side  reach 
allowed  shall  be  54  in  (1370  mm)  and  the  low 
side  reach  shall  be  no  less  than  9  in  (230  mm) 
above  the  floor  (Fig.  6(a)  and  (b)).  If  the  side 
reach  is  over  an  obstruction,  the  reach  and 
clearances  shall  be  as  shown  in  Fig  6(c). 

4.3  Accetsible  Route. 

4.3.1*  General.  AU  walks,  halls,  corridors, 
aisles,  skyuxiilcs,  tunnels,  and  other  spaces 
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Fig.  1 
Minimum  Clear  Width 
for  Single  Wheelchair 


min 


Fig.  2 

Minimum  Clear  Width 
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that  are  part  (^  an  accessible  route  shall 
comply  with  4.3. 

4.3.2  Location. 

(1)  At  least  one  accessible  route  wtthbi  the 
boundary  of  the  sUe  shall  be  provided  from 
public  transportation  stops,  accessible  parking, 
and  accessible  passenger  loading  zones,  and 
public  streets  or  sidewalks  to  the  accessible 
building  entrance  they  serve.  The  accessible 
route  shall  to  the  maxtmum  extent  feasible, 
coincide  with  the  route  for  the  general  public. 

(2)  At  least  one  accessible  route  shall  con- 
nect accessible  buildings,  facilities,  elements, 
and  spaces  that  are  on  the  same  site. 

(3)  At  least  one  accessible  route  shall  con- 
nect accessible  building  or  facility  entrances 
with  all  accessible  spaces  and  elements  and 
with  all  accessible  dwelling  units  within  the 
building  or  facility. 

(4)  An  accessible  route  shall  cormect  at  least 
one  accessible  entrance  of  each  accessible 


dwelling  unit  with  those  exterior  and  interim 
spaces  and  facilities  that  serve  the  accessible 
dwelling  unit. 

4.3.3  IWldUi.  The  minimum  clear  width  of  an 
accessible  route  shall  be  36  in  (915  mm)  except 
at  doors  (see  4. 13.5  and  4. 13.6).  If  a  person  In 
a  wheelchair  must  make  a  turn  around  an 
obstruction,  the  minimum  clear  width  of  the 
accessible  route  shall  be  as  shown  in  Fig.  7(a) 
and  (b). 

4.3.4  Passing  Space.  If  an  accessible  route 
has  less  than  60  in  ( 1 525  mm)  clear  width, 
then  passing  spaces  at  least  60  in  by  60  in 
(1525  mm  by  1525  mm)  shall  be  located  at 
reasonable  intervals  not  to  exceed  200  ft  (61  m). 
A  T-intersectlon  of  two  corridors  or  walks  is  an 
acceptable  passing  place. 

4.3.5  Head  Room.  Accessible  routes  shall 
comply  with  4.4.2. 

4.3.6  SuT&ce  Textures.  The  surface  of  an 
accessible  route  shall  comply  with  4.5. 
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Wheekhair  Turning  Space 
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dwelling  unit  with  those  exterior  and  interior 
spaces  and  facilities  that  serve  the  accessible 
dwelling  unit. 

4.3.3  ^^dth.  The  mmimum  clear  width  of  an 
accessible  route  shall  be  36  In  (915  mm)  except 
at  doors  (see  4. 13.5  and  4. 13.6).  If  a  person  In 
a  wheelchair  must  make  a  turn  aroimd  an 
obstruction,  the  minimum  clear  width  of  the 
accessible  route  shall  be  as  shown  In  Fig.  7(a) 
and(b). 

4.3.4  Passing  Space.  If  an  accessible  route 
has  less  than  60  in  (1525  mm)  clear  width, 
then  passing  spaces  at  least  60  In  by  60  in 
(1525  mm  by  1525  mm)  shall  be  located  at 
reasonable  intervals  not  to  exceed  200  ft  (61  m). 
A  T-lntersectlon  of  two  corridors  or  walks  is  an 
acceptable  passing  place. 

4.3.5  Head  Room.  Accessible  routes  shall 
comply  with  4.4.2. 

4.3.6  Sur&ce  Textures.  The  surface  of  an 
accessible  route  shall  comply  with  4.5. 


T- Shaped  Space  for  180°  Turns 
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NOTE-  If  X  >  24  in  (610  mm),  then  an  additional 
maneuvering  clearance  of  6  in  (1 50  nrvn)  shall  be 
provided  as  shown. 


NOTE:  If  X  >  15  in  (380  mm),  then  an  additional 
maneuvering  clearance  of  12  In  (305  mm)  shall  be 
provided  as  shown. 


(e) 


Additional  Maneuvering  CleararKes  for  Alcoves 

Flg.4 
Minimum  Clear  Roor  Space  for  Wheelchairs 
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High  Forward  Reach  Limit 
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NOTE:  X  shall  be  <  25  In  (635  mm);  i  shall  be  ^  x  When  x  <  20  in  (51 0  mm),  then  y  shall  be  48  in  ( 1 220  mm)  maximum. 
When  X  is  20  to  25  in  (510  to  635  mm),  then  y  shall  be  44  in  (1 120  mm)  maximum. 

(b) 
Maximum  Forward  Reach  over  an  Obstruction 


Fig.  5 
Forward  Reach 
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4.3.7  Slope 


Clear  Floor  Space     Parallel  Approach 


(b) 
High  and  Low  Side  Reach  Umlts 


(c) 
Maximum  Side  Reach  over  Obstruction 

Fig.  6 
Side  Reach 


4.3.7  Slope.  An  accessible  route  with  a 
running  slope  greater  than  1 :20  is  a  ramp  and 
shaU  comply  with  4.8.  Nowhere  shall  the  cross 
slope  of  an  accessible  route  exceed  1:50. 

4.3.8  Changes  in  Lerels.  Changes  in  levels 
along  an  accessible  route  shall  comply  with 
4.5.2.  If  an  accessible  route  has  changes  in 
level  greater  than  1/2  In  (13  mm),  then  a  curb 


ramp,  ramp,  elevator,  or  platform  lift  (as  permit- 
ted m  4.1.3  and  4.1.6)  shall  be  provided  that 
complies  with  4.7,  4.8.  4.10.  or  4.11.  respec- 
tively. An  accessible  route  does  not  Include 
stairs,  steps,  or  escalators.  See  definition  of 
'egress,  means  oT  In  3.5. 

4.3.9  Doon.  Doors  along  an  accessible  route 
shall  compty  with  4. 13. 
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NOTE:  Dimensions  shown  apply  when  x  <  48  in  (1220  mm). 

(b) 
Turns  around  an  Obstruction 
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(c) 
Changes  in  leoel 


(d) 
Changes  In  level 


Fig.  7 
Accessible  Route 


4.3.10*  Egress.  Accessible  routes  serving  any 
accessible  space  or  element  shall  also  serve  as 
a  means  of  egress  for  emergencies  or  cormect  to 
an  accessible  area  of  rescue  assistxxnce. 

4.3.1 1  Anas  qf  Rescue  Assistance. 

4.3.11.1  Location  and  Construction.  An  area 
of  rescue  assistance  shaR  be  one  (^theJdUowing: 


(1)  A  portion  of  a  stairway  landing  within  a 
smokeproof  endoswe  (complying  with  local 
requirements). 

(2)  A  portion  of  an  exterior  exit  balcony  located 
immediately  adJacerU.  to  an  exit  stairway  when 
the  balcony  complies  with  local  requirements  for 
exterior  exit  balconies.  Openings  to  the  interior  qf 
the  building  located  within  20  feet  (6  m)  of  the 


area  qf  rescue  assista 
with  fire  assemblies  h 
fire  protection  rating. 

(3)  A  portion  of  a  on 
dor  (complytng  with  to 
reststlue  coostructton  < 
immediately  adjacent 

(4)  A  vestibule  local 
to  an  exit  enclosure  or 
ffreresisttve  standard 
and  openir^gs. 

(5)  A  portion  of  a  stt 
exit  enclosure  which  L 
arui  is  separated  from 
wUh  not  less  than  one 

(6)  When  approved 
authority,  an  area  or  i 
from  other  portions  of 
barrier.  Smoke  barrier 
Uve  rating  of  not  less  i 
completely  enclose  Iht 
the  smoke  barrier  sha 
and  drqft-control  asse 
protection  rating  of  no 
and  shall  be  self  dost 
The  area  or  room  shal 
directly  to  an  exit  enc\ 
or  area  exits  into  an  e 
required  to  be  of  more 
tive  construction  the  i 
the  same  fireresisttve 
the  same  opening  pro 
the  a4lacent  exit  enck 

(7)  An  elevator  lobb 
and  acyacent  lobbies  < 
quired  for  smokeprooj 
regulations  and  when 
ments  herein  for  size, 
signage.  Such  pressw 
acttuated  by  smoke  d 
located  In  a  manner  a 
ate  local  authority.  Pti 
and  Us  duct  work  wit 
separated  from  other 
a  minimum  two-hour  j 

4.3.11.2  8ix€.  Each 
shall  provide  at  least 
being  not  less  than  3( 
(760  mm  by  1220  mn 
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lOTE:  Dimensions  shown  app»y  when  x  <  48  In  (1220  nnm). 

(b) 
Turns  around  an  Obstniction 


(<0 
Chaises  In  level 
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(1)  A  portion  of  a  stairway  landing  within  a 
nokeproof  endoswe  (complying  with  local 
quirements). 

(2)  A  portkm  of  an  exterior  exit  balcony  located 
mediately  adjacent  to  an  exit  stairway  when 

e  balcony  complies  wtth  local  requtrementsfor 
ierUx  exit  balconies.  Openings  to  the  Interior  qf 
e  building  located  wUhin  20  feet  (6  m)  of  the 
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area  of  rescue  assistance  shall  be  protected 
with  fire  assemblies  having  a  threefourths  hour 
fire  protection  rating. 

(3)  A  portion  of  a  one-hour  flreresistlue  corri- 
dor (cor^Aytng  wtth  local  requirements  for  fire- 
reststtve  construction  and  for  openings}  located 
tmmedlatebj  a^acent  to  an  exit  enclosure. 

(4)  A  vestibule  located  immediately  adljacent 
to  an  exit  enclosure  and  constructed  to  the  same 
fire-resistive  standards  as  required  for  corridors 
and  openings. 

(5)  A  portion  of  a  stairway  landing  within  an 
exit  enclosure  which  is  vented  to  the  exterior 
and  is  separated  from  the  Interior  of  the  building 
with  not  less  than  one-hour  fire-resistive  doors. 

(6)  When  approved  by  the  appropriate  local 
authority,  an  area  or  a  room  which  (s  separated 
from  other  portions  of  the  building  by  a  smoke 
barrier.  Smoke  barriers  shall  have  afire-resis- 
tive rating  of  not  less  than  one  hour  and  shall 
completely  enclose  the  area  or  room.  Doors  tn 
the  smoke  barrier  shall  be  tightfrtting  smoke- 
and  drqft-contrdl  assemblies  having  afire- 
prelection  rating  of  not  less  than  20  mtnutes 
and  shall  be  selfclostng  or  automatic  closlT}g. 
The  area  or  room  shall  be  provided  wUh  an  exit 
directly  to  an  exit  enclosure.  Where  the  room 

or  area  exits  Into  an  exit  enclosure  which  is 
required  to  be  of  more  than  one-hour  fire-resis- 
tive construction,  the  room  or  area  shall  have 
the  same  fire-resistive  construction.  Including 
the  same  openljyg  protection,  as  required  for 
the  amacent  exit  enclosure. 

(7)  An  elevator  lobby  when  elevator  shqfls 
and  ac(jacent  lobbies  are  pressurized  as  re- 
quired for  smokeproof  enclosures  by  local 
regulations  and  when  compbjtng  with  require- 
ments herein  for  size,  communication,  arid 
signage.  Such  pressurization  system  shall  be 
activated  by  smoke  detectors  on  each  floor 
located  In  a  manner  approved  by  the  appropri- 
ate local  authority.  Pressurization  equipment 
and  lis  duct  work  within  the  building  shall  be 
separatedfrom  other  portions  of  the  building  by 
a  minimum  two-how fte-resistive  construction. 

4.3.1 1 .2  8iM*.  Each  area  of  rescue  asstslOTVce 
shadl  provide  at  least  two  accessible  areas  each 
being  not  less  than  30  inches  by  48  Inches 
(760  mm  by  1220  mm).  The  area  of  rescue 


assistance  shall  rwt  encroach  on  any  required 
exa  width.  The  totod  number  of  such  30-Inch  by 
48iTKh  (760  mm  by  1220  mm)  areas  per  story 
shall  be  not  less  than  one  for  every  200  persons 
qf  calculated  occupant  load  served  by  the  area 
qf  rescue  asststance. 

EXCEPTION:  The  appropriate  local  authortty 
may  reduce  the  minimum  number  of30lnch  by 
48-tnch  (760  mm  by  1 220  rrvn)  areas  to  one  for 
each  area  of  rescue  assistance  onjloors  where 
the  occupant  load  (s  less  than  200. 

4.3.11.3*  StolniMiv  Width.  Each  stairway 
a4lacent  to  an  area  of  rescue  assistance  shall 
have  a  minimum  clear  width  of  48  Inches 
between  handrails. 

4.3.11.4'  Two-way  CommunieatUm.  A 

method  qf  two-way  corrmiunication.  with  both 
visible  arxd  audible  sigryals,  shall  be  provided 
between  each  area  of  rescue  assistance  and  the 
primary  erviry.  The  fire  departnwnt  or  expropri- 
ate local  authority  may  approve  a  location  other 
than  the  primary  eniry. 

4.3.1 1 .5  Identification.  Each  area  of  rescue 
assistarvce  shall  be  Iderxtified  by  a  sign  which 
states  'AREA  OF  RESCUE  ASSISTANCE'  arul 
displays  the  tntemational  symbol  qf  accessibil- 
ity. The  sign  shall  be  iUuminated  when  exit  sign 
illumination  (s  required.  Signage  shall  also  be 
installed  at  all  Inaccessible  exUs  and  where 
otherwise  necessary  to  dearly  Indicate  the 
direction  to  areas  of  rescue  assistcmce.  In  each 
area  of  rescue  assistance.  Irxstructtons  on  the 
use  of  the  area  under  emergency  conditions 
shall  be  posted  adUoming  the  two-way  communi- 
cation system. 

4.4  Protruding  Objects. 

4.4.1*  General.  Objects  projecting  from  walls 
(for  example,  telephones)  with  their  leading 
edges  between  27  in  and  80  in  (685  mm  and 
2030  mm)  above  the  finished  floor  shaU  pro- 
trude no  more  than  4  In  ( 100  mm)  Into  walks, 
halls,  corridors,  passageways,  or  aisles  (see 
Fig.  8(a)).  Objects  mounted  with  their  leadli>g 
edges  at  or  below  27  In  (685  mm)  above  the 
finished  floor  may  protrude  any  amount  (see 
Fig.  8(a)  and  (b)).  Free-standing  objects 
mounted  on  posts  or  pylons  may  overhang 
12  In  (305  mm)  maximum  from  27  in  to  80  in 
(685  mm  to  2030  mm)  above  the  ground  or 
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Fig.  8 
Protruding  Objects 


finished  floor  (sec  Fig.  8(c)  and  (d)).  Protruding 
objects  shall  not  reduce  the  clear  width  of  an 
accessible  route  or  maneuvering  space 
(see  Fig.  8(e)). 

4.4.2  Head  Room.  Walks,  halls,  corridors, 
passageways,  aisles,  or  other  circulation  spaces 
shall  have  80  in  (2030  mm)  minimum  clear 
head  room  (see  Fig.  8(a)).  If  vertical  clearance  of 
an  area  adjoining  an  accessible  route  is  reduced 
to  less  than  80  In  (nominal  dimension),  a  barrier 
to  warn  blind  or  visuaUy-tmpatred  persons  shall 
be  provided  (see  Fig.  8(c-l)). 

4.5  Ground  and  Floor  Sur&cet. 

4.5.1*  General.  Ground  and  floor  surfaces 
along  accessible  routes  and  In  accessible  rooms 
and  spaces  including  floors,  walks,  ramps, 
stairs,  and  curb  ramps.  shaU  be  stable,  fiim, 
slip-resistant,  and  shall  comply  with  4.5. 

4.5.2  Changes  in  Level.  Changes  in  level  up 
to  1/4  in  (6  mm)  may  be  vertical  and  without 
edge  treatment  (see  Fig.  7(c)).  Changes  in  level 
between  1/4  in  and  1/2  in  (6  mm  and  13  mm) 
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any  amount 


Inlshcd  floor  (see  Fig.  8(c)  and  (d)).  Protruding 
)bjects  shall  not  reduce  the  clear  width  of  an 
accessible  route  or  maneuvering  space 
see  Fig.  8(e)). 

1.4.2  Head  Room.  Walks,  halls,  corridors, 
jassageways.  aisles,  or  other  circulation  spaces 
jhall  have  80  In  (2030  mm)  minimum  clear 
lead  room  (see  Fig.  8(a)).  If  vertical  clearance  of 
m  area  adjotning  an  accessible  route  is  reduced 
o  less  than  80  in  (nominal  dimension),  a  barner 
o  warn  blind  or  visuaUy-tnyxilred  persons  shall 
le  provided  (see  Fig.  8(c-l)). 

1.5  Ground  and  Floor  Surfkcet. 

L5.1*  General.  Ground  and  floor  surfaces 
ilong  accessible  routes  and  in  accessible  rooms 
ind  spaces  Including  floors,  walks,  ramps, 
italrs,  and  curb  ramps.  shaU  be  stable,  flim, 
illp-reslstant.  and  shall  comply  with  4.5. 

1.5.2  Changes  in  Level.  Changes  in  level  up 
0  1/4  In  (6  mm)  may  be  vertical  and  without 
dge  treatment  (see  Fig.  7(c)).  Changes  in  level 
>etween  1/4  In  and  1/2  In  (6  mm  and  13  mm) 
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Oi{/«cts  Mounted  on  Poeta  or  Pylona 
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Protnidlng  Objects  (Continued) 
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Fig.  8(e) 
Example  of  Protection  around  Wall-Mounted  Objects  and  Measurwnents  of  Clear  Widths 


Rg.8 
Protnjding  Objects  (Conanued) 


shall  be  beveled  with  a  slope  no  greater  than 
1:2  (see  Ftg.  7(d}).  Changes  In  level  greater  than 
1/2  In  (13  mm)  shall  be  accomplished  by 
means  of  a  ramp  that  compiles  with  4.7  or  4.8. 

4.5.3*  Carpet.  If  carpet  or  carpet  tile  is  used 
on  a  ground  or  floor  surface,  then  It  shall  be 
securely  attached:  have  a  Ann  cushion,  pad.  or 
backing,  or  no  cushion  or  pad;  and  have  a  level 
loop,  textured  loop,  level  cut  pile,  or  level  cut/ 
uncut  pile  texture.  The  maximum  pile  thick- 
ness shall  be  1/2  In  (13  mm)  (see  Fig.  8(f)). 
Exposed  edges  of  carpet  shall  be  fastened  to 
floor  surfaces  and  have  trim  along  the  entire 
length  of  the  exposed  edge.  Carpet  edge  trim 
shall  comply  with  4.5.2. 
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4.5.4  Gratings.  If  gratings  are  located  in 
walking  surfaces,  then  they  shall  have  spaces 
no  greater  than  1  /2  In  (13  mm)  wide  in  one 
direction  (see  Fig.  8(g)).  If  gratings  have  elon- 
gated openings,  then  they  shall  be  placed  so 
that  the  long  dimension  is  perpendicular  to  the 
dominant  direction  of  travel  (see  Fig.  8(h)). 

4.6  Parking  and  Passenger  Loading 
Zones. 

4.6.1  Mlnimmn  Number.  Parking  spaces 
required  to  be  accessible  by  4.1  shaU  comply 
with  4.6.2  through  4.6.5.  Passenger  loading 
zones  required  to  be  accessible  by  4.1  shall 
compiy  with  4.6.5  and  4.6.6. 
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Fig.  8  (g) 
Gratings 


4.5.4  Gratings.  If  gratings  are  located  In 
walking  surfaces,  then  they  shall  have  spaces 
no  greater  than  1/2  in  (13  mm)  wide  In  one 
direction  (see  Fig.  8(g)).  If  gratings  have  elon- 
gated openings,  then  they  shall  be  placed  so 
that  the  long  dimension  is  perpendicular  to  the 
dominant  direction  of  travel  (see  Fig.  8(h)). 

4.6  Parking  and  Passenger  Loading 
Zones. 

4.6.1  Mlnfmmn  Number.  Parktng  spaces 
required  to  be  accessible  by  4.1  shaU  comply 
with  4.6.2  through  4.6.5.  Passenger  loading 
zones  required  to  be  accessible  by  4.1  shall 
comply  with  4.6.5  and  4.6.6. 


long  dimension 
perpendicular  to 
route  of  travel 


4.6  Parking  and  Passenger  Loading  Zones 


Fig.  8  (h) 
Grating  Orientation 


4.6.2  Location.  Accessible  parking  spaces 

serving  a  parucular  building  shall  be  located 
on  the  shortest  accessible  route  of  travel .^xam 
adHacent  parktng  to  an  accessible  entrance.  In 
parkirxgJadLities  that  do  not  sen^e  a  particular 
building,  accessible  parktng  shall  be  located  on 
the  shortest  accessible  route  of  travel  to  an 
accessible  pedestrian  entrance  of  the  parking 
facility.  In  buUdtngs  with  multiple  accessible 
entrarxces  with  adi)acent  parking,  accessible 
parking  spaces  shall  be  dispersed  and  located 
closest  to  the  accessible  entrances. 

4.6.3*  Parking  Spaces.  Accessible  parking 
spaces  shall  be  at  Iccist  96  In  (2440  mm)  wide. 
Parking  access  aisles  shall  be  part  of  an  acces- 
sible route  to  the  building  or  facility  entrance 
and  shall  comply  with  4.3.  Two  accessible 
parking  spaces  may  share  a  common  access 
aisle  (see  Fig.  9).  Parked  vehicle  overhangs 
shall  not  reduce  the  clear  width  of  an  acces- 
sible route.  Parking  spaces  and  access  aisles 
shall  be  level  with  surface  slopes  not  exceedirm 
1:50  (2%)  in  all  directions. 

4.6.4*  Signage.  Accessible  parking  spaces 
shall  be  designated  as  resented  by  a  sign 
showing  the  symbol  of  accessibility  (see  4.30.7). 
Spaces  complying  wUh  4.1.2(5)(b)  shaR  have  an 
additional  sign  "Van-Accessible"  mounted  below 
the  symbol  of  accessibility.  Such  signs  shall  be 
located  so  they  cannot  be  obscured  by  a  vehicle 
parked  in  the  space. 

4.6.5*  Verticcd  Clearance.  Provide  mini- 
mum vertical  clearance  of  114  in  (2895  mm)  at 
accessible  passenger  loading  zones  cmd  along 
at  least  one  vehicle  access  route  to  such  areas 
from  site  entrance(s)  ar\d  exiUs).  At  parking 
spaces  comphjiTxg  with  4.1.2(5){b).  provide 
minimum  vertical  clearance  of  98  in  (2490  mm) 
at  the  parktrxg  space  and  alorxg  at  least  orve 
vehicle  access  route  to  such  spaces  from  site 
entrance(s)  and  extUs). 

4.6.6  Passenger  Loading  Zones.  Passenger 
loading  zones  shall  provide  an  access  aisle  at 
least  60  in  (1525  mm)  wide  and  20  ft  (240  in) 
(6100  mm)  long  adjacent  and  parallel  to  the 
vehicle  pull-up  space  (see  Fig.  10).  If  there  are 
curbs  between  the  access  aisle  and  the  vehicle 
pull-up  space,  then  a  curb  ramp  complying 
with  4.7  shall  be  provided.  Vehicle  staruiing 
spaces  and  access  aisles  shaU  be  level  with 
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Flfl.9 
Dimensions  of  Parking  Spaces 


surface  slopes  not  exceeding  1 :50  f2%/  fin  all 
directions. 

4.7  Curb  Ramps. 

4.7.1  Location.  Curb  ramps  complying  with 
4.7  shall  be  provided  wherever  an  accessible 
route  crosses  a  curb. 

4.7.2  Slope.  Slopes  of  curb  ramps  shall 
comply  with  4.8.2.  The  slope  shall  be  measured 
as  shown  In  Fig.  11.  Transitions  from  ramps  to 
walks,  gutters,  or  streets  shall  bejlush  and  free 
of  abrupt  changes.  Maximum  slcqxs  ofacyolning 
gutters,  road  surface  trrtmediately  adjacent  to 
the  curb  ramp,  or  accessible  route  shall  not 
exceed  1:20. 

4.7.3  ^dth.  The  minimum  width  of  a  curb 
ramp  shall  be  36  in  (915  mm),  exclusive  of 
flared  sides. 

4.7.4  SuT&ce.  Surfaces  of  curb  ramps  shall 
comply  with  4.5. 

4.7.5  Sides  of  Cuib  Ramps.  If  a  curb  ramp 
is  located  where  pedestrians  must  walk  across 
the  ramp,  or  where  it  is  not  protected  by  hand- 
rails cr  guardrails,  it  shaU  have  flared  sides:  the 
maximum  slope  of  the  flare  shall  be  1 :  10  (see 
Fig.  12(a)).  Curb  ramps  with  returned  curbs 
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may  be  used  where  pedestrians  would  not 
normally  walk  across  the  ramp  (see  Fig.  12(b)). 

4.7.6  Built-up  Curb  Ramps.  Built-up  curb 
ramps  shaU  be  located  so  that  they  do  not 
project  into  vehicular  traffic  lanes  (see  Fig.  13). 

4.7.7  Detectable  Warnings.  A  curb  ramp 
shall  have  a  detectable  warning  complying  with 
4.29.2.  The  detectable  warning  shaU  extend  the 
full  width  and  depth  of  the  curb  ramp. 

4.7.8  Obstructions.  Curb  ramps  shall  be 
located  or  protected  to  prevent  their  obstruc- 
tion by  pariced  vehicles. 

4.7.9  Location  at  Marked  Crossings. 

Curb  ramps  at  marked  crossings  shall  be 
wholly  contained  within  the  markings,  exclud- 
ing any  flared  sides  (see  Fig.  15). 

4.7.10  Dia|{onal  Curb  Ramps.  If  diagonal 
(or  comer  type)  curb  ramps  have  returned 
curbs  or  other  well-defined  edges,  such  edges 
shall  be  parallel  to  the  direction  of  pedestrian 
flow.  The  bottom  of  diagonal  curb  ramps  shall 
have  48  in  (1220  mm)  minimum  clear  space  as 
shown  in  Fig.  15(c)  and  (d).  If  diagonal  curb 
ramps  are  provided  at  marked  crossings,  the 
48  in  (1220  nrai)  clear  space  shall  be  within  the 
markings  (see  Fig.  15(c)  and  (d)).  If  diagonal 
curb  ramps  have  flared  sides,  they  shall  also 
have  at  least  a  24  in  (610  mm)  long  segment 

of  straight  curb  located  on  each  side  of  the 
curb  ramp  and  within  the  marked  crossing 
(see  Fig.  15(c)). 


240  mm 
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nay  be  used  where  pedestrians  would  not 
lonnally  walk  across  the  ramp  (see  Fig.  12(b)). 

1.7.6  Built-up  Cuib  Ramps.  Built-up  curb 
■amps  shaU  be  located  so  that  they  do  not 
)roJect  into  vehicular  trafik  lanes  (see  Fig.  13). 

1.7.7  Detectable  Warnings,  a  curb  ramp 
ihall  have  a  detectable  warning  complying  with 
L29.2.  The  delectable  warning  shaU  extend  the 
ull  width  and  depth  of  the  curb  ramp. 

L7.8  Obstructions.  Curb  ramps  shall  be 
Qcated  or  protected  to  prevent  their  obstruc- 
lon  by  pariced  vehicles. 

1.7.9  Location  at  MaAed  Crossings. 

Jurb  ramps  at  marked  crossings  shall  be 
wholly  contained  within  the  markings,  exclud- 
ig  any  flared  sides  (see  Fig.  15). 

>.7.10  Diagonal  Curb  Ramps,  if  diagonal 
)r  comer  type)  curb  ramps  have  returned 
urt>s  or  other  well-defined  edges,  such  edges 
hall  be  parallel  to  the  direction  of  pedestrian 
ow.  The  bottom  of  diagonal  curb  ramps  shall 
ave  48  In  (1220  mm)  minimum  clear  space  as 
hown  in  Fig.  15(c)  and  (d).  If  diagonal  curb 
mips  are  provided  at  marked  crossings,  the 
8  In  (1220  nmi)  clear  space  shall  be  within  the 
larklngs  (see  Fig.  15(c)  and  (d)).  If  diagonal 
Lirb  ramps  have  flared  sides,  they  shall  also 
ave  at  least  a  24  in  (610  mm)  long  segment 
r  straight  curb  located  on  each  side  of  the 
arb  ramp  and  within  the  marked  crossing 
ee  Fig.  15(c)). 


Flfl.  10 
Acceu  Aisle  at  PasMnger  Loading  Zones 


Atf/oinlng  »lope  shaU 
not  AxcMd  7:20 


ttoptc  Y:X 

whtrt    X  It   •  l«v«l  plant 


tIrMi 


walk 


Flg.ll 
Measurement  of  Curb  Ramp  Slopes 


PtanUng  or  other 
rMn-watiir>9  aurlac* 


Flared  Sides 


l/X<s<esst/uvi4«/n, 

l/ien  the  slope  of  the  flmred  side 

thMU  not  exceed  1:12. 


(b) 

Returned  Cufb 


II 


Fig.  12 
Sides  of  Curb  Ramps 


|l 
4.7.11  Islands.  Any  raised  islands  in  cross- 
ings shall  be  cut  through  level  with  the  street 
or  have  curb  ramps  at  both  sides  and  a  level 
area  at  least  48  In  (1220  mm)  long  between  the 
curb  ramps  in  the  part  of  the  Island  Intersected 
by  the  crossings  (see  Fig.  15(a)  and  (b)). 

4.8  Ramps. 

4.8.1*  General.  Ai^  part  of  an  accessible 
route  with  a  slope  greater  than  1:20  shall  be 
considered  a  ramp  and  shall  comply  with  4.8. 

•I 
4.8.2*  Slope  and  Rise.  The  least  possible 
slope  shaU  be  used  for  any  ramp.  The  maxi- 
mum slope  of  a  ramp  In  new  construction  shall 
be  1:12.  The  maximum  rise  for  any  run  shall 
be  30  in  (760  mm)  (see  Fig.  16).  Curb  ramps 


and  ramps  to  be  constructed  on  existing  sites 
or  In  existing  buildings  or  facUlUes  may  have 
slopes  and  rises  as  oiiou^ed  tn  4.1.6(3)(aJ  if 
space  limitations  prohibit  the  use  of  a  1:12 
slope  or  less. 
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Fig.  15 
Curb  Ramps  at  Mariced  Crossings 


4.8.3  Clear  Width.  1 

of  a  ramp  shall  be  36  ii 

4.8.4*  Landings.  Rai 

landings  at  bottom  anc 
each  Tomp  run.  Landln 
Ing  features: 

(1)  The  landing  shaU 
the  ranq)  run  leading  t 

(2)  The  landing  Icngt 
60  in  (1525  mm)  clear. 

(3)  If  ramps  change  ( 
minimum  landing  size 
(1525  mm  by  1525  nut 

(4)  If  a  doorway  is  lo< 
the  area  in  front  of  the 
with  4.13.6. 

4.8.5*  Handrails.  If  i 

greater  than  6  In  (150 1 
projection  greater  than 
it  shall  have  handrails 
are  not  required  on  cui 
seating  in  assembly  art 
comply  with  4.26  and  s 
features: 
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iMil  d«fin«d   adg* 


ffced  Crossings 


4.8  Rjunpt 


Level  Landing 


Maximum  Rise 

Maximum  Horizontal  Projection 

Slope          In        mm 

ft                      m 

1:12  to  <  1:16     30        760 
1:16  to  <  1:20    30       760 

30                       9 
40                       12 

Flfl.16 
Components  of  a  Single  Ramp  Run  and  Sample  Ramp  Dimensions 


4.8.3  Clear  Width.  The  mlnbnum  clear  width 
of  a  ramp  shall  be  36  in  (915  mm). 

4.8.4*  Landings.  Ramps  shall  have  level 
landings  at  bottom  and  top  of  each  ramp  and 
each  ramp  run.  Landings  shall  have  the  follow- 
ing features: 

(1)  The  landing  shafl  be  at  least  as  wide  as 
the  ramp  run  leading  to  It. 

(2)  The  landing  length  shall  be  a  minimum  of 
60  in  (1525  mm)  clear. 

(3)  If  ramps  change  direction  at  landings,  the 
minimum  landing  size  shall  be  60  in  by  60  in 
(1525  mm  by  1525  mm). 

(4)  If  a  doorway  is  located  at  a  landing,  then 
the  area  in  front  of  the  doorway  shall  comply 
with  4. 13.6. 

4.8.5*  Handrails.  If  a  ramp  run  has  a  rise 
greater  than  6  in  (1 50  mm)  or  a  horizontal 
projection  greater  than  72  in  (1830  mm),  then 
it  shall  have  handrails  on  both  sides.  Handrails 
are  not  required  on  curb  ramps  or  adjacent  to 
seating  in  assembly  areas.  Handrails  shall 
comply  with  4.26  and  shall  have  the  following 
features: 


(1)  Handrails  shall  be  provided  along  both 
sides  of  ramp  segments.  The  inside  handrail 
on  switchback  or  dogleg  ramps  shall  always 
be  continuous. 

(2)  If  handrails  are  not  continuous,  they 
shall  extend  at  least  12  in  (305  mm)  beyond  the 
top  and  bottom  of  the  ramp  segment  and  shall 
be  parallel  with  the  floor  or  ground  surface 
(see  Fig.  17). 

(3)  The  clear  space  between  the  handrail  and 
the  wall  shall  be  1  •  1/2  in  (38  mm). 

(4)  Gripping  surfaces  shall  be  continuous. 

(5)  Top  of  handrail  gripping  surfaces  shall  be 
mounted  between  34  tn  and  38  tn  (865  mm  and 
965  mm)  above  ramp  surfaces. 

161  Ends  ofhcuidraUs  shall  be  either  rounded 
or  returned  smoothly  tojloor.  wall  or  post 

(7)  Handrails  shall  not  rotate  wUNn  their 
Jitangs. 

4.8.6  Cross  Slope  and  Surfaces.  The  cross 
slope  of  ramp  surfaces  shall  be  no  greater  than 
1:50.  Ramp  surfaces  shall  comply  with  4.5. 
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4.9  Stairs 


4.8.7  Bd^e  Protection.  Ramps  and  landings 
with  drop-ofifs  shaD  have  curbs,  walls,  railing, 
or  projecting  surfaces  that  prevent  people  from 
slipping  off  the  ramp.  Curto  shall  be  a  mini- 
mum of  2  in  (50  mm)  high  (see  Fig.  17). 

4.8.8  Outdoor  Conditioiis.  Outdoor  ramps 
and  their  approaches  shall  be  designed  so  that 
water  wlU  not  acciimulate  on  walking  surfaces. 

4.9  Stain. 

4.9.1*  Minimom  Number.  Stairs  required  to 
be  accessible  by  4.1  shcdl  comply  with  4.9. 

4.9.2  Treads  and  Risers.  On  any  given 
flight  of  stairs,  all  steps  shall  have  uniform 
riser  heights  and  uniform  tread  widths.  Stair 
treads  shall  be  no  less  than  11  in  (280  mm) 
wide,  measured  from  riser  to  riser  (see  Fig. 
18(a)).  Open  risers  are  not  permitted. 

4.9.3  Nosings.  The  undersides  of  nosings 
shall  not  be  abrupt.  The  radius  (rf  curvature  at 
the  leading  edge  of  the  tread  shall  be  no  greater 
than  1/2  in  (13  nun).  Risers  shall  be  sloped  or 
the  underside  of  the  nosing  shall  have  an  angle 
not  less  than  60  degrees  from  the  horizontal. 
Nosings  shall  project  no  more  than  1-1/2  in 
(38  mm)  (see  Fig.  18). 

4.9.4  Handrails.  Stairways  shall  have  hand- 
rails at  both  sides  of  all  ^alrs.  Handrails  shall 
comply  with  4.26  and  shall  have  the  following 
features: 

(1)  Handrails  shall  be  continuous  along 
both  sides  of  stairs.  The  inside  handrail  on 
switchback  or  dogleg  stairs  ^all  always  be 
continuous  (see  Fig.  19(a)  and  (b)). 

(2)  If  handrails  are  not  continuous,  they 
shall  extend  at  least  12  in  (305  mm)  beyond  the 
top  riser  and  at  least  12  In  (305  mm)  plus  the 
width  of  one  tread  beyond  the  bott(»n  riser.  At 
the  top.  the  extension  ^all  be  parallel  with  the 
floor  or  ground  surface.  At  the  bottom,  the 
handrail  shaU  continue  to  slope  for  a  distance 
of  the  width  of  one  tread  from  the  bottom  riser 
the  remainder  of  the  extension  shall  be  hori- 
zontal (see  Fig.  19(c)  and  (d)).  Handrail  exten- 
sions shall  comply  with  4.4. 

(3)  The  clear  space  between  handrails  and 
wan  shall  be  1-1/2  in  (38  mm). 


(4)  Gripping  surfaces  shall  be  uninterrupted 
by  newel  posts,  other  construction  elements,  or 
obstructions. 

(5i  Top  of  handrail  gripping  surface  shaU.  be 
mounted  betxveen  34  In  and  38  in  (865  mm  and 
965  mm)  above  stair  nosings. 

(6)  Ends  of  handrails  shall  be  either  rounded 
or  returned  smoothly  tojloor.  uxJl  or  post 

(7)  Handrails  shall  not  rotate  within  their 
Jittlrigs. 

4.9.5  Detectable  Warnings  at  Stairs. 

(Reserved). 

4.9.6  Outdoor  Conditions.  Outdoor  stairs 
and  their  approaches  shall  be  designed  so  that 
water  wlU  not  accumulate  on  waUdiig  surfaces. 

4.10  Elevators. 

4.10.1  General.  Accessible  elevators  shall 
be  on  an  accessible  route  and  shall  comply 
with  4.10  and  with  the  ASMEAJ  7. i-J990, 
Safety  Code  for  Elevators  and  Escalators. 
Freight  elevators  shall  not  be  considered  as 
meeting  the  requirements  of  this  section  unless 
the  only  elevators  provided  are  used  as  combt- 
nation  passenger  arvd  freight  elevators  frr  the 
puljlic  and  employees. 

4.10.2  Automatic  Operation.  Elevator 
operation  shall  be  automatic.  Each  car  shall 
be  equipped  with  a  self-leveling  feature  that 
will  automatically  bring  the  car  to  floor  land- 
ings within  a  tolerance  of  1/2  in  (13  mm) 
imder  rated  loading  to  zero  loading  conditions. 
This  self-leveling  feature  shall  be  automatic 
and  independent  of  the  operating  device  and 
shaU  correct  the  overtravel  or  undertravel. 

4.10.3  Hall  Call  Buttons.  Call  buttons  in 
elevator  lobbies  and  halls  shall  be  centered  at 
42  in  (1065  mm)  above  the  floor.  Such  call 
buttons  shall  have  visual  signals  to  indicate 
when  each  call  is  registered  and  when  each 
call  is  answered.  Call  buttons  shall  be  a  mini- 
mum of  3/4  in  (19  mm)  in  the  smallest  dimen- 
sion. The  button  designating  the  up  direction 
shall  be  on  top.  (See  Fig.  20.)  Buttons  shall  be 
raised  orjlush.  Objects  mounted  beneath  hall 
caU  buttons  shall  not  prefect  into  the  elevator 
lobby  more  than  4  in  (100  mm). 


«artical  guard  nil 
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(4)  Gripping  surfaces  shall  be  uninterrupted 
by  newel  posts,  other  construction  elements,  or 
obstructions. 

(5i  Top  of  handrai  gripping  surface  shaU  be 
mounted  between  34  in  and  38  in  (865  mm  and 
965  wn\)  above  stair  nosings. 

16)  Ends  of  handrails  shall  be  either  rounded 
or  returned  smoothly  tojloor.  wall  or  post 

(7)  Handrails  shall  not  rotate  within  their 
pangs. 

4.9.5  Detectable  Warnings  At  Stairs. 

(Reserved). 

4.9.6  Outdoor  Conditions.  Outdoor  stairs 
and  their  approaches  shaU  be  designed  so  that 
water  wlU  not  accumulate  on  walking  surfaces. 

4.10  Elevators. 

4.10.1  General.  Accesslbte  elevators  shaU 
be  on  an  accessible  route  and  shaU  comply 
with  4.10  and  with  \he  ASME  A17. 1-1990, 
Safety  Code  for  Elevators  and  E^scalators. 
Freight  elevators  shall  ruri^  be  considered  as 
meeting  the  requirements  of  this  section  unless 
the  only  elevators  provided  are  used  as  combi- 
nation passenger  and  freight  elevators  Jar  the 
public  and  employees. 

4.10.2  Automatic  Operation.  Elevator 
operation  shall  be  autcnnatlc.  Each  car  shall 
be  equipped  with  a  self-leveling  feature  that 
will  automatically  bring  the  car  to  floor  land- 
ings within  a  tolerance  of  1/2  in  (13  mm) 
under  rated  loading  to  zero  loading  conditions. 
This  self-leveling  feature  shall  be  automatic 
and  Independent  of  the  operating  device  and 
shall  correct  the  overtravel  or  undertravel. 

4.10.3  Hall  Call  Buttons.  Call  buttons  in 
elevator  lobbies  and  halls  shall  be  centered  at 
42  in  (1065  mm)  above  the  floor.  Such  call 
buttons  shall  have  visual  signals  to  indicate 
when  each  call  is  registered  and  when  each 
call  is  answered.  Call  buttons  shaU  be  a  mini- 
mum of  3/4  In  ( 19  mm)  in  the  smallest  dimen- 
sion. The  button  designating  the  up  direction 
shall  be  on  top.  (See  Fig.  20.)  Buttons  shaU  be 
raised  or  flush  Objects  mounted  beneath  hall 
call  buttons  shall  not  project  into  the  elevator 
lobby  more  than  4  tn  (100  mm). 
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Examples  of  Edge  Protection  and  Handrail  Extensions 
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(c) 
Extension  at  Bottom  of  Run 


NOTE: 

Xisthe  12  In  minimum  handrail  extension  required 
at  each  top  riser. 

Y  Is  the  minimum  handrail  extenslor  of  12  In  plus  the 
width  of  one  tread  that  Is  required  at  each  bottom  riser. 


(d) 
Extension  at  Top  of  Run 


Fig.  19 
Stair  Handrails 


NOTE:  The  automatic  door  I 
ot>|ect  passes  through  either 
represent  the  vertical  kxatioi 
requiring  contact 


4.10.4  HaU  Unter 

signal  shaU  be  provid 
entrance  to  indicate  \ 
call.  Audible  signals ! 
up  direction  and  twic 
shall  have  verbal  ann 
"down."  Visible  signal 
features: 

(1)  HaU  lantern  fixt 
that  their  centerllne  1 
above  the  lobby  floor. 

(2)  Visual  elements 
(64  mm)  In  the  small( 

(3)  Signals  shall  be 
of  the  hall  call  buttor 
lanterns  located  in  cs 
Ity  of  hall  call  button 
above  requirements,  i 
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Elevation  of  Center  Handrail 


NOTE:  Th«  automatic  door  reopening  device  is  activated  if  an 
ot>)ect  posses  through  either  line  A  or  line  B.  Line  A  and  line  B 
represent  the  vertical  locations  of  the  door  reopening  device  not 
requiring  contact 

Fig.  20 
Hoistway  and  Bevator  Entrances 


Extension  at  Top  of  Run 


4.10.4  Hall  Lanterns.  A  visible  and  audible 
signal  shall  be  provided  at  each  hoistway 
entrance  to  indicate  which  car  Is  answering  a 
call.  Audible  signals  shall  sound  once  for  the 
up  direction  and  twice  for  the  down  direction  or 
shall  have  verbal  annunciators  that  say  "up"  or 
"down."  Visible  signals  shall  have  the  following 
features: 

(1)  Hall  lantern  fbctures  shall  be  mounted  so 
that  their  centerllne  is  at  least  72  in  (1830  mm) 
above  the  lobby  floor.  (See  Fig.  20.) 

(2)  Visual  elements  shall  be  at  least  2-1/2  in 
(64  mm)  in  the  smallest  dimension. 

(3)  Signals  shall  be  visible  from  the  vicinity 
of  the  hall  call  button  (see  Fig.  20).  In-car 
lanterns  located  in  cars,  visible  from  the  vicin- 
ity of  hall  call  buttons,  and  conforming  to  the 
above  requirements,  shall  be  acceptable. 


4.10.S  Raised  and  Braille  Characters  on 
Hoistwaj  Entrances.  All  elevator  hoistway 
entrances  shall  have  raised  and  BraUle  floor 
designations  provided  on  both  Jambs.  The 
centerllne  of  the  characters  shall  be  60  in 
(1525  mm)  above Jbxtsh  floor.  Such  characters 
shall  be  2  In  (50  mm)  high  and  shall  comply 
with  4.30.4.  Permanently  applied  plates  are 
acceptable  if  they  are  permanently  fixed  to  the 
Jambs.  (See  Fig.  20). 

4.10.6*  Door  FrotectlTe  and  Reopening 
Derice.  Elevator  doors  shall  open  and  close 
automatically.  They  shall  be  provided  with  a 
reopening  device  that  wlU  stop  and  reopen  a 
car  door  and  hoistway  door  automatically  if 
the  door  becomes  obstructed  by  an  object  or 
person.  The  device  shall  be  capable  of  complet- 
ing these  operations  without  requiring  contact 
for  an  obstruction  passing  through  the  opening 
at  heights  of  5  m  and  29  in  (125  mm  and 
735  mm)  above  finish  floor  (see  Fig.  20).  Door 
reopening  devices  shall  remain  effective  for  at 
least  20  seconds.  After  such  an  interval,  doors 
may  close  in  accordance  with  the  requirements 
of  ASMEAJ  7.  J  1990. 

4.10.7*  Door  and  Signal  Timing  for  Hall 
Calls.  The  minimum  acceptable  time  from 
notification  that  a  car  Is  answering  a  call  until 
the  doors  of  that  car  start  to  close  shall  be 
calculated  from  the  following  equation: 

T  =  D/(1.5  ft/s)  or  T  =  D/(445  mm/s) 

where  T  total  time  in  seconds  and  D  distance 
(In  feet  or  millimeters)  from  a  point  m  the  lobby 
or  corridor  60  in  (1525  mm)  directly  in  front  of 
the  farthest  call  button  controlling  that  car  to 
the  centerllne  of  its  hoistway  door  (see  Fig.  21). 
For  cars  with  In-car  lanterns,  T  begins  when 
the  lantern  is  visible  from  the  vicinity  of  hall 
call  buttons  and  an  audible  signed  is  sounded. 
The  TTUnimum  acxxptable  notification,  time  shall 
be  5  seconds. 

4.10.8  Door  Delaj  for  Car  Calls.  The 

minimum  time  for  elevator  doors  to  remain 
fully  open  \n  response  to  a  car  call  shall  l)e 
3  seconds. 

4.10.9  Floor  Plan  of  Elerator  Cars.  The 

floor  area  of  elevator  cars  shall  provide  space 
for  wheelchair  users  to  enter  the  car.  maneuver 
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Graph  of  Timing  Equation 


within  reach  of  controls,  and  exit  from  the  car. 
Acceptable  door  opening  and  inside  dimensions 
shall  be  as  shown  In  Fig.  22.  The  clearance 
between  the  car  platform  siU  and  the  edge  of 
any  hoistway  landing  shall  be  no  greater  than 
1-1/4  in  (32  mm). 

4.10.10  Floor  Sur&ces.  Floor  surfaces  shall 
comply  with  4.5. 

4.10.11  mumlnatlon  Levels.  The  level  of 
illumination  at  the  car  controls,  platform,  and 
car  threshold  and  landing  sill  shall  be  at  least 
5  footcandles  (53.8  lux). 

4.10.12*  Car  Controls.  Elevator  control 
panels  shaU  have  the  foUowing  features: 

(1)  Buttons.  AU  control  buttons  shall  be  at 
least  3/4  in  (19  mm)  in  their  smallest  dimen- 
sion. They  shaU.  be  raised  or  flush. 

(2)  Tactile.  Branie.  and  Visual  Control  Indi- 
cators. All  control  buttons  shall  be  designated 
by  BralUe  and  by  raised  standard  alphabet 
characters  for  letters,  arable  characters  for 
numerals,  or  standard  symbols  as  shown  in 
Fig.  23(a).  and  as  required  in  ASMEA17.11990. 
Raised  and  Braille  characters  and  symbols 
shall  comply  with  4.30.  The  call  button  for  the 
main  entry  floor  shall  be  designated  by  a  raised 
star  at  the  left  of  the  floor  designation  (see  Fig. 
23(a)).  All  raised  designations  for  control  but- 
tons shall  be  placed  immediately  to  the  left  of 
the  button  to  which  they  apply.  Applied  plates. 
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Fig.  22 
Minimum  Dimensions  of  Elevator  Cars 


permanently  attached,  are  an  acceptable 
means  to  provide  raised  coiitrol  designations. 
Floor  buttons  shall  be  provided  with  visual 
indicators  to  show  when  each  call  is  registered. 
The  visual  indicators  shaU  be  extinguished 
when  each  call  is  answered. 

(3)  Height.  All  floor  buttons  shall  be  no 
higher  than  54  in  ( 1370  mm)  above  the^teh 
floor /or  side  approach  and  48  in  (1220  mm) 
for  front  approach.  Emergency  controls,  includ- 
ing the  emergency  alarm  and  emergency  stop, 
shall  be  grouped  at  the  bottom  of  the  panel 
and  shall  have  their  centerlines  no  less  than 
35  in  (890  mm)  above  the  finish  floor  (see  Fig. 
23(a)  and  (b)). 
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(4)  Location.  Contro 
front  wall  if  cars  have  • 
and  at  the  side  wall  or 
to  the  door  if  cars  hav( 
(see  Fig.  23(c)  and  (d)). 

4.10.13*  Car  Positi 

elevator  cars,  a  visual 
shall  be  provided  abov 
or  over  the  door  to  she 
elevator  in  the  hoistwa 
stops  at  a  floor  served 
corresponding  numera 
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4.10.13*  Car  Position  Indlcaton 
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Fig.  22 
Minimum  Dimensions  of  Elevator  Cars 


permanently  attached,  are  an  acceptable 
means  to  provide  raised  control  designations. 
Floor  buttons  shaU  be  provided  with  visual 
indicators  to  show  when  each  call  Is  registered, 
rhe  visual  indicators  shall  be  extinguished 
ivhen  each  call  is  answered. 

(3)  Height.  All  floor  buttons  shall  be  no 
higher  than  54  in  (1370  mm)  above  the  finish 
floor /or  side  approach  and  48  in  (1220  mm) 
for  front  approach.  Emergency  controls,  includ- 
ing the  emeigency  alarm  and  emergency  stop, 
shall  be  grouped  at  the  bottom  of  the  panel 
Euid  shall  have  their  centerllnes  no  less  than 
35  in  (890  mm)  above  the  finish  floor  (see  Fig. 
23(a)  and  (b)). 
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Panel  Detail 


(b) 

Car  Control  Height 


(c) 

Alternate  Locations  of  Panel 

with  Center  Opening  Door 


Alternate  Locations  of  Panel 
witli  Side  Opening  Door 


Fig.  23 
Car  Controls 


(4)  Location.  Controls  shall  be  located  on  a 
front  wall  if  cars  have  center  opening  doors, 
and  at  the  side  wjill  or  at  the  front  waU  next 
to  the  door  if  cars  have  side  opening  doors 
(see  Fig.  23(c)  and  (d)). 

4.10.13*  Car  Position  Indicators.  In 

elevator  cars,  a  visual  car  position  indicator 
shall  be  provided  above  the  car  control  panel 
or  over  the  door  to  show  the  position  of  the 
elevator  in  the  hoistway.  As  the  car  passes  or 
stops  at  a  floor  served  by  the  elevators,  the 
corresponding  numerals  shall  illuminate. 


and  an  audible  signal  shaU  sound.  Numerals 
shall  be  a  minimum  of  1/2  in  (13  mm)  high. 
The  audible  signal  shall  be  no  less  than 
20  decibels  with  a  frequency  no  higher  than 
1500  Hz.  An  automatic  verbal  armouncement. 
of  the  floor  number  at  which  a  car  slops  or 
which  a  car  passes  may  be  substituted  for  the 
audible  signal. 

4.10.14*  Emergency  Communications. 

If  provided,  emergency  two-way  communica- 
tion systems  between  the  elevator  and  a  point 
outside  the  hoistway  shall  comply  with  ASME 
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A17.11990.  The  highest  operable  part  of  a 
two-way  communication  system  shall  be  a 
maximum  of  48  in  (1220  mm)  from  the  floor 
of  the  car.  It  shaU  be  Identified  by  a  raised 
symbol  and  lettering  complying  with  4.30  and 
located  adjacent  to  the  device.  If  the  system 
uses  a  handset  then  the  length  of  the  cord 
from  the  panel  to  the  handset  shall  be  at 
least  29  In  (735  mm).  If  the  system  is  located 
in  a  closed  compartment  the  compartment  door 
hardware  shall  cor^orm  to  4.27,  Controls  and 
Operating  Mechantsms.  The  emergency  tnter- 
communicatian  system  shall  not  require  voice 
communicaaon. 

4.11  Platfonn  UfU  CWheelch€dr 

4.11.1  Location.  Platfonn  lifts  (wheelchair 
igts)  permitted  by  4.1  shall  comply  with  the 
requirements  of  4.11. 

4.11.2*  Other  Requirements.  If  platform 
lifts  (wheelchair  lifts)  are  used,  they  shall 
comply  with  4.2.4.  4.5.  4.27.  and  ASAffiAJZ.J 
Safety  Code  for  Elevalors  and  Escalators. 
Section  XX.  1990. 

4.11.3  Entrance.  If  platform  lifts  are  used 
then  they  shaR  facilitate  unassisted  entry, 
operation,  and  exit  from  the  lift  in  compliance 
with  4.1 1.2. 

4.12^nndowi. 

4.12.1*  General.  (Reserved). 

4.12.2*  Window  Hardware.  (Reserved). 

4.13  Doors. 

4. 13. 1  GeneraL  Doors  required  to  be  acces- 
sible by  4.1  shall  comply  with  the  requirements 
of  4. 13. 

4.13.2  RerolTinf  Doors  and  Turnstiles. 

Revolving  doors  or  turnstiles  shall  not  be 
the  only  means  of  passage  at  an  accessible 
entrance  or  along  an  accessible  route.  An 
accessible  gate  or  door  shall  be  provided  a4ja- 
cent  to  the  turnstile  or  revolving  door  and  shaU 
be  so  designed  as  to  facilitate  the  same  use 
pattern. 


4.13.3  Gates.  Gates,  including  ticket  gates, 
shall  meet  all  applicable  specifications  d*  4. 13. 

4.13.4  Double-Leaf  Doorways.  If  doorways 
have  two  independently  operated  door  leaves, 
then  at  least  one  leaf  shall  meet  the  specifica- 
tions in  4. 13.5  and  4. 13.6.  That  leaf  shall  be 
an  active  leaf. 

4' 13.5  Clear  Width.  Doorways  shall  have  a 
minimum  clear  opening  of  32  in  (815  mm)  with 
the  door  open  90  degrees,  measured  between 
the  face  of  the  door  and  the  opposite  stop  (see 
Fig.  24(a),  (b).  (c).  and  (d)).  Openings  more  than 
24  in  (610  mm)  in  depth  shall  comply  with 
4.2.1  and  4.3.3  (see  Fig.  24(e)). 

EXCEPTION:  Doors  not  requiring  fuU  user 
passage,  such  as  shallow  closets,  may  have 
the  clear  opening  reduced  to  20  in  (510  mm) 
mintmum. 

4.13.6  Maneurerlng  Clearances  at 
Doors.  Minimum  maneuvering  clearances  at 
doors  that  are  not  automatic  or  power-assisted 
shall  be  as  shown  in  Fig.  25.  The  floor  or 
ground  area  within  the  required  clearaiKes 
shaU  be  level  and  clear. 

EXCEPTION:  Entry  doors  to  acute  care  hospital 
bedrooms  for  in-patients  shaD  be  exempted 
from  the  requirement  for  space  at  the  latch 
side  of  the  door  (see  dimension  "x"  in  Fig.  25) 
if  the  door  is  at  least  44  In  ( 1 120  mm)  wide. 

4.13.7  Two  Doors  in  Series.  The  minimum 
space  between  two  hinged  or  pivoted  doors  in 
series  shall  be  48  in  (1220  mm)  plus  the  width 
of  any  door  swinging  into  the  space.  Doors  In 
series  shall  swing  either  in  the  same  direction 
or  away  from  the  space  between  the  doors 
(see  Fig.  26). 

4.13.8*  Thresholds  at  Doorways. 

Thresholds  at  doorways  shall  not  exceed  3/4  in 
(19  mm)  in  height  for  exterior  sliding  doors  or 
1  /2  in  ( 13  mm)  for  other  types  of  doors.  Raised 
thresholds  and  floor  level  changes  at  accessible 
doorways  shall  be  beveled  with  a  slope  no 
greater  than  1:2  (see  4.5.2). 

4.13.9*  Door  Hardware.  Handles,  pulls, 
latches,  locks,  and  other  operating  devices  on 
accessible  doors  shall  have  a  shape  that  is  ea^ 


to  grasp  with  one  hand  ai 
tight  grasping,  tight  plncl 
the  wrist  to  operate.  Leve 
nisms,  push-type  mechai 
handles  are  acceptable  d( 
doors  are  fully  open,  opei 
be  exposed  and  usable  fn 
ware  required  for  accessU 
be  mourited  no  higher  tha 
above  finished  floor. 

4.13.10*  Door  aosen 

closer,  then  the  sweep  pe 
shaU  be  adjusted  so  that 
tion  of  70  degrees,  the  do 
3  seconds  to  move  to  a  p( 
from  the  latch,  measured 
of  the  door. 
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4.13  Doors 


4.13.3  Gates.  Gates,  including  ticket  gates, 
shall  meet  all  applicable  specifications  of  4. 13. 

4.13.4  Double-Leaf  Doorways.  If  doonvays 
have  two  independently  operated  door  leaves, 
then  at  least  one  leaf  shall  meet  the  specifica- 
Uons  In  4. 13.5  and  4. 13.6.  That  leaf  shall  be 
an  active  leaf. 

4.13.5  Clear  Width.  Doorways  shall  have  a 
minimum  clear  opening  of  32  in  (815  mm)  with 
the  door  open  90  degrees,  measured  between 
the  face  of  the  door  and  the  opposite  stop  (see 
Fig.  24(a).  (b).  (c).  and  (d)).  Openings  more  than 
24  in  (610  mm)  in  depth  shall  comply  with 
4.2.1  and  4.3.3  (see  Fig.  24(e)). 

EXCEFTION:  Doors  not  requiring  full  user 
passage,  such  as  shallow  closets,  may  have 
the  clear  openii\g  reduced  to  20  in  (510  mm) 
Tnintmwn. 

4.13.6  Maneurerlng  Clearances  at 
Doors.  Minimum  maneuvering  clearances  at 
doors  that  are  not  automatic  or  power-assisted 
shall  be  as  shown  in  Fig.  25.  The  floor  or 
ground  area  within  the  required  clearances 
shall  be  level  and  clear. 

EXCEFTION:  Entry  doors  to  acute  care  hospital 
bedrooms  for  In-patlents  shall  be  exempted 
from  the  requirement  for  space  at  the  latch 
side  of  the  door  (see  dimension  "x"  in  Fig.  25) 
if  the  door  is  at  least  44  in  ( 1 120  mm)  wide. 

4.13.7  Two  Doors  In  Series.  The  minimum 
space  between  two  hinged  or  pivoted  doors  In 
series  shall  be  48  in  (1220  mm)  plus  the  width 
of  any  door  swinging  into  the  space.  Doors  in 
series  shall  swing  either  in  the  same  direction 
or  away  from  the  space  between  the  doors 
(see  Fig.  26). 

4.13.8*  Thresholds  at  Doorways. 

Thresholds  at  doorways  shall  not  exceed  3/4  In 
(19  mm)  in  height  for  exterior  sliding  doors  or 
1/2  in  (13  mm)  for  other  types  of  doors.  Raised 
thresholds  and  floor  level  changes  at  accessible 
doorways  shall  be  beveled  with  a  slope  no 
greater  than  1:2  (see  4.5.2). 

4.13.9*  Door  Hardware.  Handles.  puUs. 
latches,  locks,  and  other  operating  devices  on 
accessible  doors  shall  have  a  shape  that  Is  easy 


* 


U_^ 


/ 


/ 


(b) 
Hinged  Door 


(c) 
Sliding  Door 


* 


Folding  Door 


(e) 
Maximum  DeoPMor  Depth 


Fig.  24 
Clear  Dooiw^y  Width  and  Depth 


to  grasp  with  one  hand  and  does  not  require 
tight  grasping,  tight  pinching,  or  twisting  of 
the  wrist  to  operate.  Lever-operated  mecha- 
nisms, push-type  mechanisms,  and  U-shaped 
handles  are  acceptable  designs.  When  sliding 
doors  are  fully  open,  operating  hardware  shall 
be  exposed  and  usable  from  both  sides.  Hard- 
ware required  Jot  accessitAe  door  passage  shall 
be  mounted  no  higher  than  48  in  (12^  mrT\) 
above  finished  Jloor. 

4.13.10*  Door  Closers.  If  a  door  has  a 
closer,  then  the  sweep  period  of  the  closer 
shall  be  adjusted  so  that  from  an  open  posi- 
tion of  70  degrees,  the  door  will  take  at  least 
3  seconds  to  move  to  a  point  3  in  (75  mm) 
from  the  latch,  measured  to  the  leading  edge 
of  the  door. 


4.13.11*  Door  Opening  Force.  The  maxl- 
mvmi  force  for  pushing  or  pulUng  open  a  door 
shall  be  as  follows: 

(1)  Fire  doOTS  shall  have  the  mlnlmtim 
opening  force  allowable  by  the  appropriate 
administrative  authority. 

(2)  Other  doors. 

(a)  exterior  hinged  doors:  (Reserved). 

(b)  interior  hinged  doors:  5  Ibf  (22.2N) 

(c)  sliding  or  folding  doors:  5  Ibf  (22. 2N) 

These  forces  do  not  apply  to  the  force  required 
to  retract  latch  bolts  or  disei^gage  other  devices 
that  may  hold  the  door  in  a  closed  position. 
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4.13  Doon 


Pull  Side 


i^-t 


Push  Side 


18  mln,  24  prefimd 


NOTE  X  >  12  in  (305  mm)  if  door  has  both  a 
closer  arxl  latch. 


(a) 


Front  Approaches  —  Swinging  Doors 


Pull  Side 


'       54mln 

i  1370 


Push  Side 


NOTE:  X  =  36  In  (915  mm)  minimum  if  y  =  60  in 
( 1 525  mm);  x  =  42  in  (1065  mm)  minimum  if  y  = 
54  in  (1370  mm). 


NOTE:  y=  48  In  (1220  mm)  minimum  if  door  has 
both  a  latch  and  closer. 


(b) 


Hinge  Side  Approaches  —  Swinging  Doors 


Pull  Side 


Push  Side 


NOTE:  y  =  54  in  ( 1 370  mm)  minimum  if  door  has 
closer. 


NOTE  y  =  48  In  (1220  mm)  minimum  If  door  has 
closer. 


(c) 


Latch  Side  Approaches  —  Swinging  Doors 

NOTE:  All  doors  in  alcoves  shall  comply  with  the  clearances  for  front  approaches. 

Fig.  25 
Maneuvering  Clearances  at  Doors 


Front  Approach 
mdFoUa 
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4.13  Doors 


Push  Side 


I 
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NOTE  X  '  1 2  in  (305  mm)  if  door  has  both  a 
closer  and  latch. 


Swinging  Doors 


'       54mln 

1  1370 


Push  Side 
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MOTE  y  =  48  in  (1220  mm)  minimum  if  door  has 
both  a  latch  and  closer. 

—  Swinging  Doors 


X 

24min 


eio 
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Push  Side 
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"U 


NOTE  y  =  48  in  (1220  mm)  minimum  if  door  has 
closer. 

—  Swinging  Doors 

ces  for  front  approaches. 
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ances  at  Doors 
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(d) 

Front  Approach  —  Sliding  Doors 

uid  FoldUig  Doors 


(e) 

Slide  Side  Approach  -  SHding  Doors 

Mnd  FoUUng  Doon 


24  win 
¥B 


^1 
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(f) 
Latch  Side  Approach  —  Sliding  Doors  and  FoUUng  Doors 


NOTE:  All  doors  in  alcoves  shall  comply  with  the  clearances  for  front  approaches. 


Fig.  25 
Maneuvering  Clearances  at  Doors  (Continued) 
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Fig.  26 
Two  Hinged  Doors  in  Series 
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4.14  Entrances 


4.13.12*  Antomatic  Doon  and  Power- 
Assisted  Doors.  If  an  automatic  door  is 
used,  then  it  shall  comply  with  ANSJ/BHMA 
A  J  56.  J  0-1 985.  Slowly  opening,  low-powered, 
automatic  doors  shall  comply  with  ANSI 
A156.19-1984.  Such  doors  shall  not  open  to 
back  check  faster  than  3  seconds  and  shall 
require  no  more  than  15  Ibf  {66.6N)  to  stop 
door  movement.  If  a  power-assisted  door  is 
used,  its  door-opening  force  shall  comply  with 
4. 13. 1 1  and  Its  closing  shall  conform  to  the 
requirements  In  ANSI  A 156. 19-1 984. 

4.14  Entrances. 

4.14.1  Minlmitm  Number.  Entrances 
required  to  be  accessible  by  4.  i  shaD  be  part  of 
an  accessible  route  complying  with  4.3.  Such 
entrances  shall  be  connected  by  an  accessible 
route  to  public  transportation  stops,  to  acces- 
sible parking  and  passenger  loading  zones, 
and  to  public  streets  or  sidewalks  If  available 
(see  4.3.2(1)).  They  shall  also  be  connected  by 
an  accessible  route  to  all  accessible  spaces  or 
elements  within  the  building  or  facility. 

4.14.2  Sexrice  Sntrances.  A  service 
entrance  shall  not  be  the  sole  accessible 
entrance  unless  It  Is  the  only  entrance  to  a 
building  or  facility  (for  example.  In  a  factory 
or  garage). 

4.15  Drinking  Fountains  and  Water 
Coolers. 

4.15.1  Mtnlmum  Number.  Drtnking  foun- 
tains or  water  coolers  required  to  be  accessible 
by  4.1  shall  comply  with  4. 15. 

4.1S.2*  Spout  Height.  Spouts  shall  be  no 
higher  than  36  In  (915  mm),  measured  from 
the  floor  or  ground  surfaces  to  the  spout  outlet 
(see  Fig.  27(a)). 

4.15.3  Spout  Location.  The  spouts  of 
drinking  fountains  and  water  coolers  shall  be 
at  the  front  of  the  unit  and  shall  direct  the 
water  flow  In  a  trajectory  that  Is  parallel  or 
nearly  parallel  to  the  front  of  the  unit.  The 
spout  shall  provide  a  flow  of  water  at  least  4  In 
(100  mm)  high  so  as  to  aUow  the  Insertion  of  a 
cup  or  glass  under  the  flow  of  water.  On  an 
accessible  drtnkir\gJountatn  with,  a  round  or 


oval  bowl  the  spout  must  be  posiikjned  so  the 
Jlow  of  water  is  within  3  in  (75  mm)  of  the  front 
edgeqfthefrtuntain. 

4.15.4  Controls.  Controls  shaU  comply  with 
4.27.4.  Unit  controls  shall  be  front  mounted  or 
side  mounted  near  the  front  edge. 

4.15.5  Clearances. 

(1)  Wall-  and  post-mounted  cantilevered 
units  shall  have  a  clear  knee  space  between 
the  bottom  of  the  apron  and  the  floor  or 
ground  at  least  27  In  (685  mm)  high,  30  In 
(760  mm)  wide,  and  17  in  to  19  In  (430  mm 
to  485  mm)  deep  (see  Fig.  27(a)  and  (b)).  Such 
units  shall  also  have  a  minimum  clear  floor 
space  30  In  by  48  In  (760  mm  by  1220  mm)  to 
allow  a  person  In  a  wheekhalr  to  approach  the 
unit  facing  forward. 

(2)  Free-standing  or  built-in  units  not  having 
a  clear  space  under  them  shall  have  a  clear 
floor  space  at  least  30  In  by  48  In  (760  mm  by 
1220  mm)  that  allows  a  person  In  a  wheekhalr 
to  make  a  parallel  approach  to  the  unit  (see 
Fig.  27(c)  and  (d)).  This  clear  floor  space  shall 
comply  with  4.2.4. 

4.16  Water  Closets. 

4. 16. 1  General.  Accessible  water  closets 
shall  comply  with  4. 16. 

4.16.2  Clear  Floor  Space.  Clear  floor  space 
for  water  closets  not  In  stalls  shall  comply  with 
Fig.  28.  Clear  floor  space  may  be  arranged  to 
allow  either  a  left-handed  or  right-handed 
approach. 

4.16.3*  Height.  The  height  of  water  closets 
shall  be  17  in  to  19  in  (430  mm  to  485  mm), 
measured  to  the  top  of  the  toilet  seat  (see  Fig. 
29(b)).  Seats  shall  not  be  sprung  to  return  to  a 
lifted  position. 

4.16.4*  Grab  Bars.  Grab  bars  for  water 
closets  not  located  in  stalls  shall  compty  with 
4.26  and  Fig.  29.  The  fiirab  bar  behind  the  water 
closet  shall  be  36  in  (915  mm)  minimum. 

4.16.5*  Flush  Controls.  Flush  controls 
shall  be  hand  operated  or  automatic  and  shall 
comply  with  4.27.4.  Controls  for  flush  valves 


shall  be  mounted  on  th 
areas  no  more  than  44 
the  floor. 
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4.17  ToUet  Stalls 


oval  bowl  the  spout  must  be  positioned  so  the 
JUxv  of  water  is  within  3  in  (75  mm)  qfthejront 
edge  of  the  fountain. 

4.15.4  Controls.  Controls  shall  comply  with 
4,27.4.  Unit  controls  shaU  be  front  mowxted  or 
side  mounted  near  the  front  edge. 

4.15.5  Clearances. 

(1)  WaU-  and  post-moimted  cantilevered 
units  shall  have  a  clear  knee  space  between 
the  bottom  of  the  apron  and  the  floor  or 
ground  at  least  27  in  (685  mm)  high.  30  In 
(760  mm)  wide,  and  17  In  to  19  In  (430  mm 
to  485  mm)  deep  (see  Fig.  27(a)  and  (b)).  Such 
units  shall  also  have  a  minimum  clear  floor 
space  30  In  by  48  in  (760  mm  by  1220  mm)  to 
allow  a  person  in  a  wheelchair  to  approach  the 
imlt  facing  forward. 

(2)  Free-standing  or  built-in  imlts  not  having 
a  clear  space  under  them  shall  have  a  clear 
floor  space  at  least  30  in  by  48  In  (760  mm  by 
1220  mm)  that  allows  a  person  in  a  wheelchair 
to  make  a  paraUel  approach  to  the  unit  (see 
Fig.  27(c)  and  (d)).  This  clear  floor  space  shall 
comply  with  4.2.4. 

4.16  Water  Closets. 

4. 16. 1  General.  Accessible  water  closets 
shall  comply  with  4. 16. 

4.16.2  Clear  Floor  Space.  Clear  floor  space 
for  water  closets  not  in  staUs  shall  comply  with 
Fig.  28.  Clear  floor  space  may  be  arranged  to 
allow  either  a  left-handed  or  right-handed 
approach. 

4.16.3*  Height.  The  height  of  water  closets 
shall  be  17  in  to  19  in  (430  mm  to  485  mm), 
measured  to  the  top  of  the  toilet  seat  (see  Fig. 
29(b)).  Seats  shall  not  be  sprung  to  return  to  a 
lified  position. 

4.16.4*  Grab  Bars.  Grab  bars  for  water 
closets  not  kxated  In  stalls  shaU  compfy  with 
4.26  and  Fig.  29.  The  grab  bar  behind  the  water 
closet  shall  be  36  in  (915  mm)  minimum. 

4.16.5*  Flush  Controls.  Flush  controls 
shall  be  hand  operated  or  autonvaOc  and  shall 
comply  with  4.27.4.  Controls  for  flush  valves 


shaU  be  mounted  on  the  wide  side  of  toUet 
areas  no  more  than  44  in  (1120  mm)  above 
the  floor. 

4.16.6  Dispensers.  Toilet  paper  dispensers 
shall  be  installed  within  reach,  as  shown  in 
Fig.  29(b).  Dispensers  that  control  deUuery.  or 
that  do  not  permit  continuous  paper  flow,  shall 
notbeused. 


4.17  Toilet  Stalls. 

4.17.1  Location.  Accessible  toilet  stalls  shall 
be  on  an  accessible  route  and  shall  meet  the 
requirements  of  4. 17. 

4.17.2  Water  Closets.  Water  closets  in 
accessible  stalls  shall  comply  with  4. 16. 
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Fig.  27 
Drinking  Fountains  and  Water  Coolers 
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Fig.  28 
Clear  Roor  Space  at  Water  Closets 
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Fig.  29 
Grab  Bars  at  Water  Closets 


(b) 
Side  Wall 


4.17.3*  Sixe  and  Arnuogement.  The  size 
and  arrangement  of  the  standard  toilet  stall 
shall  comply  with  Fig.  30(a).  Standard  Stall 
Standard  toilet  stalls  with  a  minimum  depth 
of  56  In  (1420  mm)  (see  Fig.  30(a))  shall  have 
wall-mounted  water  closets.  If  the  depth  of  a 
standard  toilet  stall  is  increased  at  least  3  in 
(75  mm),  then  a  floor-mounted  water  closet 
may  be  used.  Arrangements  shown  for  stan- 
dard toilet  stalls  may  be  reversed  to  allow 
either  a  left-  or  right-hand  approach.  Addi- 
tional stalls  shall  be  provided  in  conformance 
with  4.22.4. 

EXCEPTION:  In  instances  of  alteration  work 
where  provision  of  a  standard  stall  (Fig.  30(a)) 


42 


is  technically  Infeasible  or  where  plwnbing  cxxle 
requirements  prevent  combining  existing  stcdls  to 
provide  space,  either  alternate  stall  (Fig.  30(b)) 
may  be  provided  in  lieu  of  the  standard  stall 

4.17.4  Toe  Clearances.  In  standard  stalls, 
the  front  partition  and  at  least  one  side  parti- 
tion shall  provide  a  toe  clearance  of  at  least 
9  In  (230  mm)  above  the  floor.  If  the  depth  of 
the  stall  is  greater  than  60  in  (1525  mm),  then 
the  toe  clearance  is  not  required. 

4.17.5*  Doors.  Toilet  stall  doors,  includirrg 
door  hardware,  shall  comply  with  4. 13.  If  toilet 
staU.  approach  is  from  the  latch  side  of  the  staU 
door,  clearance  between  the  door  side  of  the 
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(s  technically  Infeasible  or  where  plumbing  code 
requirements  prevent  combining  existing  stalls  to 
provide  space,  either  alternate  stall  (Fig.  30(b)) 
may  be  provided  in  lieu  of  the  standard  stall 

4.17.4  Toe  Clearances.  In  standard  stalls, 
the  front  partition  and  at  least  one  side  parti- 
tion shall  provide  a  toe  clearance  of  at  least 
9  In  (230  mm)  above  the  floor.  If  the  depth  of 
the  stall  Is  greater  than  60  In  (1525  mm),  then 
the  toe  clearance  Is  not  required. 

4.17.5*  Doors.  Toilet  stall  doors,  including 
door  hardware,  shall  comply  with  4. 13.  If  toilet 
stall  approach  is  from  the  latch  side  of  the  stall 
door,  clearance  between  the  door  side  of  the 
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stall  and  any  obstruction  way  be  reduced  to  a 
mintmum  oj42in  (1065  mm}  (Fig.  30). 

4.17.6  Grab  Ban.  Grab  bars  complying  with 
the  length  and  positioning  shown  in  Fig.  30(a). 
(b).  (c).  and  (d)  shall  be  provided.  Grab  bars 
may  be  mounted  with  any  desired  method  as 
long  as  they  have  a  gripping  surface  at  the 
locations  shown  and  do  not  obstruct  the  re- 
quired clear  floor  area.  Grab  bars  shall  comply 
with  4.26. 

4.18  Urinals. 

4.18.1  General.  Accessible  urinals  shall 
comply  with  4.18. 

4.18.2  Height.  Urinals  shaU  be  stall-type  or 
wall-hung  with  an  elongated  rim  at  a  maximum 
of  17  In  (430  mm)  above  the  finish  floor. 

4.18.3  Clear  Floor  Space.  A  clear  floor 
space  30  in  by  48  In  (760  mm  by  1220  mm) 
shall  be  provided  in  front  of  urinals  to  allow 
forward  approach.  This  clear  space  shall 
adjoin  or  overlap  an  accessible  route  and  shall 
comply  with  4.2.4.  Utinal  shields  that  do  not 
extend  beyond  the  front  edge  of  the  urtnal  rim 
may  be  provided  with  29  tn  (735  mm)  clearance 
between  them. 

4.18.4  Pluab  Controls.  Flush  controls  shall 
be  hand  operated  or  automatic,  and  shall  com- 
ply with  4.27.4.  and  shall  be  mounted  no  more 
than  44  in  (1 120  mm)  above  the  finish  floor. 

4.19  Lavatories  and  Biirrors. 

4.19.1  General.  The  requirements  of  4.19 
shall  apply  to  lavatoiy  fixtures,  vanities,  and 
built-in  lavatories. 

4.19.2  Height  and  Clearances.  Lavatories 
shall  be  mounted  with  the  rim  or  counter  sur- 
face no  higher  than  34  in  (865  mm)  above  the 
finish  floor.  Provide  a  clearance  of  at  least  29  in 
(735  mm)  above  the  finish  floor  to  the  bottom  of 
the  apron.  Knee  and  toe  clearance  shall  comply 
with  Fig.  31. 

4.19.3  Clear  Floor  Space.  A  clear  floor 
space  30  in  by  48  in  (760  mm  by  1220  mm) 
complying  with  4.2.4  shall  be  provided  in  front 
of  a  lavatory  to  aUow  forward  approach.  Such 


clear  floor  space  shall  adjoin  or  overlap  an 
accessible  route  and  shall  extend  a  maximum 
of  19  in  (485  mm)  underneath  the  lavatoiy 
(see  Fig.  32). 

4.19.4  E3q;>osed  Pipes  and  Surfaces.  Hot 

water  and  drain  pipes  under  lavatories  shaD 
be  insulated  or  otherwise  cor^lgured  to  protect 
against  contact  There  shall  t^  no  sharp  or 
abrasive  surfaces  under  lavatories. 

4.19.5  Faucets.  Faucets  shall  comply  with 
4.27.4.  Lever-operated,  push-type,  and  elec- 
tronically controlled  mechanisms  are  examples 
of  acceptable  designs,  (f  self-closing  valves  are 
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4.20  Bathtubs 


clear  floor  space  shall  adjoin  or  overlap  an 
accessible  route  and  shall  extend  a  maximum 
of  19  In  (485  mm)  underneath  the  lavatory 
(see  F\g.  32). 

4.19.4  Exposed  Pipes  and  Surfaces.  Hot 

water  and  drain  pipes  under  lavatories  shall 
be  Insulated  or  otherwise  car^igured  to  protect 
against  contact  There  shall  be  no  sharp  or 
abrasive  surfaces  under  lavatories. 

4.19.5  Faucets.  Faucets  shall  comply  with 
4.27.4.  Lever-operated,  push-type,  and  elec- 
tronically controlled  mechanisms  are  examples 
of  acceptable  designs,  (f  self-closing  valves  are 
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used  the  faucet  shaU.  remain  open  for  at  least 
10  seconds. 

4.19.6*  lOrroxs.  Mirrors  shall  be  mounted 
with  the  bottom  edge  of  the  reflecting  surface 
no  higher  than  40  in  (1015  mm)  above  the 
finish  floor  (see  Fig.  31). 

4.20  Bathtubs. 

4.20.1  General.  Accessible  bathtubs  shall 
comply  with  4.20. 

4.20.2  Floor  Space.  Clear  floor  space  in 
front  of  bathtubs  shall  be  as  shown  in  Fig.  33. 

I 

4.20.3  Seat.  An  in-tub  seat  or  a  seat  at  the 
head  end  of  the  tub  shall  be  provided  as  shown 
in  Fig.  33  and  34.  The  structural  strength  of 
seats  and  their  attachments  shall  comply  with 
4.26.3.  Seats  shall  be  mounted  securely  and 
shall  not  slip  during  use. 

4.20.4  Grab  Bars.  Grab  bars  complying 
with  4.26  shaU  be  provided  as  shown  In  Fig. 
33  and  34. 

4.20.5  Controls.  Faucets  and  other  controls 
cranplying  with  4.27.4  shall  be  located  as 
shown  in  Fig.  34. 

4.20.6  Shower  Unit.  A  shower  spray  unit 
with  a  hose  at  least  60  in  (1525  mm)  long  that 
can  be  used  both  as  a  fixed  shower  head  and 
as  a  hand-held  shower  shall  be  provided. 

4.20.7  Bathtub  Enclosures.  If  provided. 
eiKlosures  for  bathtubs  shall  not  obstruct 
controls  or  transfer  from  wheelchairs  onto 
bathtub  seats  or  into  tubs.  Enclosures  on 
bathtubs  shall  not  have  tracks  mounted  on 
their  rims. 

4.21  Shower  Stalls. 

4.21.1*  General.  Accessible  shower  stalls 
shall  comply  with  4.21. 

4.21.2  Slse  and  Clearances.  Except  as 
specified  in  9. 1.2,  shower  stall  size  and  clear 
floor  space  shaD  comply  with  Fig.  35(a)  or  (b). 
The  shower  stall  in  Fig.  35(a)  shall  be  36  in  by 
36  in  (915  mm  by  915  mm).  Shower  stalls 
required  by  9. 1.2  shaU  comply  with  Fig.  57(a) 


or  (b).  The  shower  stall  in  Fig.  35(b)  will  fit  into 
the  space  required  for  a  bathtub. 

4.21.3  Seat.  A  seat  shall  be  provided  in 
shower  stalls  36  In  by  36  in  (915  mm  by 

915  mm)  and  shall  be  as  shown  in  Fig.  36.  The 
scat  shall  be  mounted  17  in  to  19  in  (430  mm 
to  485  mm)  from  the  bathroom  floor  and  shall 
extend  the  full  depth  of  the  stall,  bi  a  36  in  by 
36  in  (915  mm  by  915  mm)  shower  stall,  the 
seat  shall  be  on  the  wall  opposite  the  controls. 
Where  afixed  seat  is  provided  in  a  30  (n  by 
60  in  minimum  (760  mm  Ixy  1525  mm)  shower 
stall  it  shcdl  be  aJoUiing  type  and  shall  be 
mounted  on  the  waU.  adjacent  to  the  controls 
as  shown  tn  Fig.  57.  The  structural  strength 
of  seats  and  their  attachments  shall  comply 
with  4.26.3. 

4.21.4  Grab  Bars.  Grab  bars  complying  with 
4.26  shall  be  provided  as  shown  in  Fig.  37. 

4.21.5  Controls.  Faucets  and  other  controls 
complying  with  4.27.4  shall  be  located  as 
shown  in  Fig.  37.  In  shower  stalls  36  in  by 

36  in  (915  mm  by  915  mm),  all  controls. 
faucets,  and  the  shower  unit  shall  be  mounted 
on  the  side  wall  opposite  the  seat. 

4.21.6  Shower  Unit.  A  shower  spray  unit 
with  a  hose  at  least  60  in  (1525  mm)  long  that 
can  be  used  both  as  a  fixed  shower  head  and 
as  a  hand-held  shower  shall  be  provided. 

EXCEPTION:  In  unmonttoredJacUtOes  where 
vandalism  is  a  consideration,  afixed  shower 
head  mounted  at  48  in  (1220  mm)  above  the 
shower  floor  may  be  used  in  lieu  of  a  hand-held 
shower  head. 

4.21.7  Curbs.  If  provided,  curbs  tn  shower 
stalls  36  in  by  36  in  (915  mm  by  9 15  mm) 
shall  be  no  higher  than  1/2  in  (13  mm).  Shower 
stalls  that  are  30  in  by  60  in  (760  mm  by 
1525  mm)  minimum  shall  not  have  curbs. 

4.21.8  Shower  Enclosures.  If  provided, 
enclosures  for  shower  stalls  shall  not  obstruct 
controls  or  obstruct  transfer  from  wheelchairs 
onto  shower  seats. 

4.22  Toilet  Rooms. 

4.22.1  nH"«»«"wi  Number.  Toilet  faciUtles 
required  to  be  accessible  by  4.1  shaR  comply 
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Clear  Roor  Space  at  Bathtubs 
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with  4.22.  Accessible  toilet  rooms  shall  be  on 
an  accessible  route. 

4.22.2  Doon.  All  doors  to  accessible  toilet 
rooms  shall  comply  with  4. 13.  Doors  shall  not 
swing  Into  the  clear  floor  space  required  for 
any  fixture. 

4.22.3*  Clear  Floor  Space.  The  accessible 
fixtures  and  controls  required  In  4.22.4,  4.22.5, 
4.22.6,  and  4.22.7  shall  be  on  an  accessible 
route.  An  unobstructed  turning  space  comply- 
ing with  4.2.3  shall  be  provided  within  an 
accessible  toilet  room.  The  clear  floor  space  at 
fixtures  and  controls,  the  accessible  route,  and 
the  turning  space  may  overlap. 

4.22.4  Water  CloaeU.  If  toUet  stalls  are 
provided,  then  at  least  one  shall  be  a  standard 


toilet  staD  complying  with  4. 17;  where  6  or 
more  stalls  are  prouided,  (n  addition  to  the  stall 
complying  with  4.17.3.  at  least  one  stall  36  In 
(915  mm)  wide  with  an  outward  sivtngtng.  se^^- 
dosing  door  and  parallel  grab  bars  cximplytng 
with  Fig.  30(d)  and  4.26  shaU  be  provided. 
Water  dosets  in  such  stalls  shall  comply  with 
4. 16.  If  water  closets  are  not  in  stalls.  Uien  at 
least  one  shall  comply  with  4. 16. 

4.22.6  Urinals.  If  urinals  are  provided,  then 
at  least  one  shall  comply  with  4. 18. 

4.22.6  LaTatotles  and  Mlrrora.  If  lavatories 
and  mirrors  are  provided,  then  at  least  one  of 
each  shall  comply  with  4.19. 

4.22.7  Controls  and  Dispensers. 

If  controls,  dispensers,  receptacles,  or  other 
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Fig.  35 
Shower  Size  and  Cleaivnces 
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Fig.  36 
Shower  Seat  Design 


equipment  are  provided,  then  at  least  one  of 
each  shall  be  on  an  accessible  route  and  shall 
comply  with  4.27. 

4.23  Bathrooms.  Bathing  Facilities, 
and  Shower  Rooms. 

4.23.1  Minimum  Number.  Bathrxwms. 
bathing  facilities,  or  shower  rooms  required 
to  be  accessible  by  4.1  shall  comply  with  4.23 
and  shall  be  on  an  accessible  route. 

4.23.2  Doors.  Doors  to  accessible  bathrooms 
shall  comply  with  4. 13.  Doors  shall  not  swing 
into  the  floor  space  required  for  any  fixture. 

4.23.3*  Clear  Floor  Space.  The  accessible 
fixtures  and  controls  required  In  4.23.4  4  23  5 
4.23.6.  4.23.7.  4.23.8.  and  4.23.9  shaUbe  on 
an  accessible  route.  An  unobstructed  turning 


seat  wall 


36-inby36-in(915mmby  9 15- mm)  Stall 


control  wall 
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V/////////M 
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side  back  (long) 

NOTE:  Shower  head  and  control  area  may  be  on  back  (long)  wall  (as  shown)  or  on  either  side  wall. 

(b) 
30-in  by  60-in  (760-mm  by  1525mm)  StaU 

Fig.  37 
Grab  Bars  at  Shower  Stalls 
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equipment  are  provided,  then  at  least  one  of 
each  shall  be  on  an  accessible  route  and  shall 
comply  with  4.27. 

4.23  Bathrooms,  «»*»*««g  Facilities, 
and  Shower  Rooms. 

4.23.1  Minimum  Number.  Bathrxwms. 
bathing  facilities,  or  shower  rooms  required 
to  be  accessible  by  4.1  shall  comply  with  4.23 
and  shall  be  on  an  accessible  route. 

4.23.2  Doors.  Doors  to  accessible  bathrxwms 
shall  comply  with  4. 13.  Doors  shall  not  swing 
into  the  floor  space  required  for  any  fixture. 

4.23.3*  Clear  Floor  Space.  The  accessible 
fixtures  and  controls  required  in  4.23  4  4  23  5 
4.23.6.  4.23.7.  4.23.8.  and  4.23.9  shau'be  on    ' 
an  accessible  route.  An  unobstructed  turning 


control  wall 

nby  9 15- mm)  Stall 


— r 

<0  ^  GO  S  OO  ^ 


shown)  or  on  either  side  wali. 

y  1525- mm)  Stall 
wer  Stalls 


4.24  Sinks 


space  complying  with  4.2.3  shall  be  provided 
within  an  accessible  bathroom.  The  clear  floor 
spaces  at  fixtures  and  controls,  the  accessible 
route,  and  the  turning  space  may  overlap. 

4.23.4  Water  CloseU.  If  toUet  stalls  are 
provided,  then  at  least  one  shall  be  a  standard 
toUet  stall  complying  with  4. 17;  where  6  or 
more  stalls  are  provided  in  addition  to  the  stall 
complying  wUh  4. 17.3,  at  least  orw  stall  36  in 
(915  mm)  wide  wUh  an  outward  swinging,  self- 
closing  door  and  parallel  grab  bars  comfAying 
wUh  Fig.  30(d)  arxd  4.26  shaU  be  provided. 
Water  dosets  in  such  stalls  shaU  comply  with 
4.16.  If  water  closets  are  not  in  stalls,  then  at 
least  one  shall  comply  with  4. 16. 

4.23.9  Urinals.  If  urinals  are  provided,  then 
at  least  one  shall  comply  with  4. 18. 

4.23.6  Lavatories  and  Mirrors.  If  lavatories 
and  mirrors  are  provided,  then  at  least  one  of 
each  shall  comp^  with  4. 19. 

4.23.7  Controls  and  Dispensers.  If  con- 
trols, dispensers,  receptacles,  or  other  equip- 
ment are  provided,  then  at  least  one  of  each 
shall  be  on  an  accessible  route  and  shall 
comply  with  4.27. 

4.23.8  Bathing  and  Shower  PaclliUes.  If 

tubs  or  showers  are  provided,  then  at  least  one 
accessible  tub  that  complies  with  4.20  or  at 
least  one  accessible  shower  that  complies  with 
4.21  shall  be  provided. 

4.23.9*  Medicine  CabineU.  If  medicine 
cabinets  are  provided,  at  least  one  shall  be 
located  with  a  usable  shelf  no  higher  than 
44  In  (11 20  mm)  above  the  floor  space.  The 
floor  space  shall  comply  with  4.2.4. 

4.24  Sinks. 

4.24.1  General.  Sinks  required  to  be 
accessible  by  4.1  shall  comply  with  4.24. 

4.24.2  Height.  Sinks  shall  be  mounted 
with  the  counter  or  rtm  no  higher  than 
34  in  (865  mm)  above  the  finish  floor. 

4.24.3  Knee  Clearance.  Knee  clearance  that 
is  at  least  27  In  (685  mm)  high.  30  in  (760  mm) 
wide,  and  19  in  (485  mm)  deep  shall  be  pro- 

11 


vlded  imdemeath  sinks. 

4.24.4  Depth.  Each  sink  shall  be  a  maximum 
of  6-1/2  in  (165  mm)  deep. 

4.24.5  Clear  Floor  Space.  A  clear  floor 
space  at  least  30  tn  by  48  in  (760  mm  by 
1220  mm)  complying  with  4.2.4  shall  be 
provided  in  front  of  a  sink  to  allow  forward 
approach.  The  clear  floor  space  shall  be  on 
an  accessible  route  and  shall  extend  a  maxi- 
mum of  19  in  (485  mm)  underneath  the  sink 
(see  Fig.  32). 

4.24.6  Exposed  Pipes  and  Surfaces.  Hot 

water  and  drain  pipes  exposed  under  sinks 
shall  be  insulated  or  otherwise  cor^igured  so 
as  to  protect  against  corvtact  There  shall  be  no 
sharp  or  abrasive  surfaces  under  sinks. 

4.24.7  Faucets.  Faucets  shall  comply  with 
4.27.4.  Lever-operated,  push-type,  touch-type, 
or  electronically  controlled  mechanisms  are 
acceptable  designs. 

4.25  Storage. 

4.25.1  OeneiaL  Fixed  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers 
required  to  be  accessible  by  4.1  shall  comply 
with  4.25. 

4.25.2  Clear  Floor  Space.  A  clear  floor 
space  at  least  30  in  by  48  in  (760  mm  by 
1220  mm)  complying  with  4.2.4  that  allows 
either  a  forward  or  parallel  approach  by  a 
person  using  a  wheelchair  shall  be  provided 
at  accessible  storage  facilities. 

4.25.3  Height.  Accessible  storage  spaces 
shall  be  within  at  least  one  of  the  reach  ranges 
specified  In  4.2.5  and  4.2.6  (see  Fig.  5  and 
Fig.  6).  Ck>the8  rods  or  shehres  shall  be  a 
maximum  of  54  in  (1370  mm)  above  thejintsh 
floor /or  a  side  approach.  Where  the  distance 
from  the  wheelchair  to  the  clothes  rod  or  shey 
exceeds  10  in  (255  mm)  (as  in  closets  wUhout 
accessible  doors)  the  height  and  depth  to  the 
rod  or  she^  shall  comply  wtth  Fig.  38(a)  and 
Fig.  38(b). 

4.25.4  Hardware.  Hardware  for  accessible 
storage  facilities  shall  comply  with  4.27.4. 
Touch  latches  and  U-shaped  pulls  are 
acceptable. 
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Fig.  38 
Storage  Shelves  and  Closets 


(b)  Closets 


4.26  Handrails.  Grab  Bars,  and  Tub 
and  Shower  Seats. 

4.26.1*  General.  All  handraUs.  grab  bare, 
and  tub  and  shower  seats  required  to  be  acces- 
sible by  4.1.  4.8,  4.9.  4.16.  4.17.  4.20or4.21 
shall  comply  with  4.26. 

4.26.2*  Size  and  Spacing  of  Grab  Bars 
and  Handrails.  The  diameter  or  width  of  the 
gripping  surfaces  of  a  handrail  or  grab  bar 
shall  be  1-1/4  in  to  1-1/2  in  (32  mm  to  38  mm), 
or  the  shape  shall  provide  an  equivalent  grip- 
ping surface.  If  handrails  or  grab  bare  are 
mounted  adjacent  to  a  wall,  the  space  between 
the  wall  and  the  grab  bar  shall  be  1-1/2  in 
(38  mm)  (see  Fig.  39(a).  (b).  (c).  and  (e)).  Hand- 
rails may  be  located  in  a  recess  if  the  recess  Is 
a  maximum  of  3  in  (75  mm)  deep  and  extends 
at  least  18  in  (455  mm)  above  the  top  of  the  rail 
(see  Fig.  39(d)). 

4.26.3  Structural  Strength.  The  structural 
strength  of  grab  bare,  tub  and  shower  seats, 
fastenere.  and  mounting  devices  shall  meet 
the  following  speclilcatlon: 

( 1)  Bending  stress  in  a  grab  bar  or  seat 
Induced  by  the  maximum  bending  moment 
from  the  application  of  250  Ibf  (11 12N)  shall 


be  less  than  the  allowable  stress  for  the 
material  of  the  grab  bar  or  seat. 

(2)  Shear  stress  Induced  in  a  grab  bar  or 
seat  by  the  application  of  250  Ibf  (1 1 12N)  shall 
be  less  than  the  allowable  shear  stress  for  the 
material  of  the  grab  bar  or  seat.  If  the  con- 
nection between  the  grab  bar  or  seat  and  Its 
mounting  bracket  or  other  support  Is  consid- 
ered to  be  fuUy  restrained,  then  direct  and 
torelonal  shear  stresses  shall  be  totaled  for  the 
combined  shear  stress,  which  shall  not  exceed 
the  allowable  shear  stress. 

(3)  Shear  force  Induced  in  a  fastener  or 
mounting  device  from  the  application  of  250  Ibf 
(1 112N)  shall  be  less  than  the  allowable  lateral 
load  of  either  the  fastener  or  mounting  device 
or  the  supporting  structure,  whichever  is  the 
smaller  allowable  load. 

(4)  Tensile  force  induced  In  a  fastener  by  a 
direct  tension  force  of  250  Ibf  (1 1 12N)  plus  the 
maximum  moment  from  the  application  of 
250  Ibf  (1 112N)  shall  be  less  than  the  aUowable 
withdrawal  load  between  the  fastener  and  the 
supporting  structure. 

(5)  Grab  bare  shall  not  rotate  within  their 
Qttings. 
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je  less  than  the  allowable  stress  for  the 
naterlal  of  the  grab  bar  or  seat. 

(2)  Shear  stress  induced  In  a  grab  bar  or 
«at  by  the  application  of  250  Ibf  (1 1 12N)  shall 
)e  less  than  the  allowable  shear  stress  for  the 
naterlal  of  the  grab  bar  or  seat.  If  the  con- 
lection  between  the  grab  bar  or  seat  and  its 
nounting  bracket  or  other  support  Is  consld- 
;red  to  be  fully  restrained,  then  direct  and 
orsional  shear  stresses  shall  be  totaled  for  the 
ombined  shear  stress,  which  shall  not  exceed 
he  allowable  shear  stress. 

(3)  Shear  force  Induced  in  a  fastener  or 
nounting  device  from  the  application  of  250  Ibf 
1 112N)  shall  be  less  than  the  allowable  lateral 
sad  of  either  the  fastener  or  mounting  device 

r  the  supporting  structure,  whichever  Is  the 
mailer  allowable  load. 

(4)  Tensile  force  induced  in  a  fastener  by  a 
Irect  tension  force  of  250  Ibf  (1 1 12N)  plus  the 
laximum  moment  from  the  application  of 

50  Ibf  (1 112N)  shall  be  less  than  the  allowable 
ithdrawal  load  between  the  fastener  and  the 
upportlng  structure. 

(5)  Grab  bars  shall  not  rotate  within  their 
ttings. 
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Fig.  39 
Size  and  Spacing  of  Handrails  and  Grab  Bare 
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II 

4.26.4  BHmlnatlng  Hasards.  A  handrail  or 
grab  bar  and  any  wall  or  other  surface  adjacent 
to  it  shall  be  Cree  of  any  sharp  or  abrasive  ele- 
ments. Edges  shall  have  a  minimum  radius  of 
1/8  in  (3.2  mm). 


4.27  Controls  and  Operating 
Mechanisms. 

4.27.1  General.  Controls  and  operating 
mechanisms  required  to  be  accessible  by  4.1 
shall  comply  with  4.27. 
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4.27.2  Clear  Floor  Space.  Clear  floor  space 
complying  with  4.2.4  that  allows  a  forward  or  a 
parallel  approach  by  a  person  using  a  wheel- 
chair shall  be  provided  at  controls,  dispensers, 
receptacles,  and  other  operable  equipment. 

4.27.3*  Height.  The  highest  operable  part 
of  controls,  dispensers,  receptacles,  and  other 
operable  equipment  shall  be  placed  within  at 
least  one  of  the  reach  ranges  specified  in  4.2.5 
and  4.2.6.  Electrical  and  communications 
system  receptacles  on  walls  shall  be  mounted 
no  less  than  15  in  (380  mm)  above  the  floor. 

EXCEPTION:  These  requirements  do  not  apply 
where  the  use  of  special  equipment  dictates 
otherwise  or  where  electrical  and  communica- 
tions systems  receptacles  are  not  normally 
Intended  for  use  by  building  occupants. 

4.27.4  Operation.  Controls  and  operating 
mechanisms  shall  be  operable  with  one  hand 
and  shall  not  require  tight  grasping,  pinching, 
or  twisting  of  the  wrist.  The  force  required  to 
activate  controls  shall  be  no  greater  than  5  Ibf 
(22.2  N). 

4.28  Alarms. 

4.28.1  General.  Alarm  systems  required  to 
be  accessible  by  4.1  shall  comply  with  4.28.  At 
a  minimum,  visual  sigrxal  applkmces  shall  be 
provided  in  buildings  and  facilities  in  each  of 
the  following  areas:  restwoms  and  any  other 
general  usage  areas  (e.g..  meeting  rooms), 
hallways,  lobbies,  and  any  other  area  for 
common  use. 

4.28.2*  Andible  Alarms.  If  provided,  audible 
emergency  alarms  shall  produce  a  sound  that 
exceeds  the  prevailing  equivalent  sound  level 
In  the  room  or  space  by  at  least  15  dbA  or 
exceeds  any  maximum  sound  level  with  a 
duration  of  60  seconds  by  5  dbA.  whichever 
is  louder.  Sotmd  levels  for  alarm  signals  shall 
not  exceed  120  dbA. 

4.28.3*  Vlsoal  Alarms.  Visual  alarm  signal 
appliances  shad  be  integrated  into  the  buMtm 
orfacUity  alarm  system.  If  single  station  audible 
alarms  are  provided  then  sirr^  station  visual 
alarm  signals  shaU  be  provided.  Visual  alarm 
signals  shall  have  thefoHowirig  mtnimum 
photometric  and  location  features: 


(1)  The  lamp  shaU  be  a  xenon  strobe  type  or 
equbxJent 

(2)  The  color  shall  be  dear  or  nominal  white 
(Le..  unfUtered  or  clear  filtered  white  Ught). 

(3)  The  maximum  pulse  duration  shall  be  two- 
tenths  of  one  second  (0.2  sec)  with  a  maximum 
duty  cycle  of  40  percent  The  pulse  duration  is 
defined  as  the  time  tntenxil  between  tnttlal  and 
final  points  of  10  percent  of  maxtmum  sigrxaL 

(4)  The  intensity  shcdl  be  a  minlTnum  of 
75  Candida. 

(5)  The  flash  rate  shall  be  a  mtntmum  of 
1  Hz  and  a  maximum  of  3  Hz. 

(6)  The  appliance  shaU  be  placed  80  tn 
(2030  mm)  above  the  highest  floor  level  within 
the  space  or  6  in  (152  mm)  below  the  ceiling, 
whichever  is  lower. 

(7)  In  general  no  place  in  any  room  or  space 
required  to  have  a  visual  signal  appliarvce  shall 
be  more  than  50 fi  (15  m)from  the  signal  (in  the 
haizontal  plane).  In  large  rooms  and  spaces 
exceeding  100  fi  (30  m)  across,  without  obstruc- 
tions 6fi  (2  m)  above  the  finish  floor,  such  as 
audUoriums,  devices  may  be  placed  arourui 
the  perimeter,  spaced  a  maximum  100  fi  (30  m) 
apart  tn.  lieu  of  suspending  appliances  fiom 
the  ceiling. 

(8)  Noplace  tn  common  corridors  or  hallways 
tn  which  visual  alarm  signaUirm  appliances  are 
required  shall  be  more  than  50  fi  (15  m)from 
the  signed. 

4.28.4*  Auziliaxy  Alarms.  Units  and  sleep- 
ing accommodations  shall  have  a  visual  alarm 
connected  to  the  building  emergency  alarm 
system  or  shall  have  a  standard  1 10-volt  elec- 
trical receptacle  into  which  such  an  alarm  can 
be  connected  aj\d  a  means  by  which  a  signal 
from  the  building  emergency  alarm  system  can 
trigger  such  an  auxiliary  alarm.  When  visual 
alarms  are  in  place  the  signal  shall  be  visible 
m  aU  areas  of  the  urtit  or  room.  Instructions 
for  use  of  the  auxiliary  alarm  or  receptacle 
shall  be  provided. 


4.29  Detectable 


4.29.7  Standardix 
4.30  Signage. 
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(1)  The  lamp  shcdl  be  a  xenon,  strobe  type  or 
equtvalenL 

(2)  The  color  shall  be  dear  or  nominal  whUe 
(Le..  unaltered  or  clear  filtered  white  light). 

(3)  The  maxtmitm  pulse  duration  shall  be  tux>- 
tenths  of  one  second  (0.2  sec)  with  a  maximum 
duty  cycle  of  40  percent  The  pulse  duration  ts 
dejbied  as  the  time  tntenxil  between  tntOal  and 
final  points  of  10  percent  of  waxtmum  signal 

(4)  The  Intenstty  shaU  be  a  minimum  of 
75candelcL 

(5)  The  flash  rate  shall  be  a  mtntmum  of 
1  Hz  and  a  maximum  of  3  Hz. 

(6)  The  appliance  shall  be  placed  80  In 
'2030  mm)  above  the  highest  floor  level  wtthin 
he  space  or  6  In  (152  mm)  below  the  ceding, 
vhichever  ts  lower. 

17)  In  general  no  place  In  any  room  or  space 
equlred  to  have  a  visual  signal  appliance  shall 
X  more  than  50 fl  (15  mlfrom  the  signal  (tn  the 
icrizontal  plane).  In  large  rooms  and  spaces 
'jcceedtng  100 ft  (30  m)  across,  without  obstruc- 
ions  6  ft  (2  m)  above  the  finish  floor,  such  as 
ludttortums,  devices  may  be  placed  around 
he  perimeter,  spaced  a  maximum  100  ft  (30  m) 
ipcut  in  lieu  of  suspending  appliances  from 
he  ceding. 

(8)  No  place  tn  common  corridors  or  hallways 
n  which  visual  akum  signalling  applixmces  are 
equlred  shall  be  more  than  50  ft  (15  m)from 
he  signal 

k28.4*  AuxUlazy  Ahums.  Units  and  sleep- 
ng  accommodations  shall  have  a  visual  alarm 
oimected  to  the  building  emergency  alarm 
ystcm  or  shall  have  a  standard  1 10-volt  elec- 
rtcal  receptacle  into  which  such  an  alarm  can 
«  coimected  and  a  means  by  which  a  signal 
Tom  the  building  emergency  alarm  system  can 
Igger  such  an  auxOiary  alann.  When  visual 
larms  are  tn  place  the  signal  shaU.  be  visible 
1  all  areas  of  the  witt  or  roam.  Instructions 
)r  use  of  the  auxiliary  alarm  or  receptacle 
hall  be  provided. 


4.29  Detectable  Warnings 


4.29  Detectable  Warnings. 

4.29.1  General.  Detectable  warnings  required 
by  4.1  and  4.7  shall  comply  with  4.29. 

4.29.2*  Detectable  Warnings  on  Walking 
Surfaces.  Detectable  warnings  shall  consist 
of  rotsed  truncated  domes  with  a  diameter  of 
nominal  0.9  tn  (23  mm),  a  height  of  nominal 
0.2  in  (5  mm)  and  a  centerto-center  spacing  of 
nomtr\al  2.35  tn  (60  mm)  and  shall  contrast 
visuaUy  with  a4)ointng  surfaces,  either  light-on- 
dark,  or  dark-on-UghL 

The  material  used  to  provide  contrast  shall  be 
an  integral  part  of  the  walking  surface.  Detect- 
able warnings  used  on  interior  surfaces  shaU 
differ  from  adjotning  walking  surfaces  in  resil- 
iency or  soundoncane  contact. 

4.29.3  l>etectcd[>Ie  Warnings  on  Doors 
To  HaxardottS  Areas.  (Reserved). 

4.29.4  Detectable  Warnings  at  Stairs. 

(Reserved). 

4.29.5  Detectable  Warnings  at 
Hazardous  Veliicular  Areas.  If  a  walk 
crosses  or  adjoins  a  vehicular  way.  and  the 
walking  surfaces  are  not  separated  by  curbs, 
railings,  or  other  elements  between  the  pedes- 
trian areas  and  vehicular  areas,  the  boundary 
between  the  areas  shaU  be  defined  by  a  con- 
tinuous delectable  warning  which  (s  36  in 
(915  mm)  wide,  complying  with  4.29.2. 

4.29.6  Detectable  Warnings  at 
Reflecting  Pools.  The  edges  of  reflecting 
pools  shall  be  protected  by  railings,  walls, 
curbs,  or  detectable  warnings  complying 
with  4.29.2. 

4.29.7  Standardisation.  (Reserved). 

4.30  Signage. 

4.30.1*  General.  Signage  requtred  to  be 
accessible  by  4.1  shall  comply  wUh  the 
applicable  provisions  of  4.30. 

4.30.2*  Character  Proportion.  Letters  and 
numbers  on  signs  shall  have  a  width-to-height 
ratio  between  3:5  and  1:1  and  a  stroke-width- 
to-height  ratio  between  1:5  and  1:10. 


4.30.3  Character  Height.  Characters  and 
numbers  on  signs  shaU  be  sized  according  to 
the  viewing  dLslancefrom  which  they  are  to 
be  read.  The  minimum  height  ts  measured  using 
an  upper  case  X.  Lower  case  characters  are 
permitted. 


Height  Above 
Finished  Floor 


Minimum 
Character  Height 


Suspended  or  Prelected 

Overhead  tn 
compliance  wtth  4.4.2 


3  in.  (75  mm) 
minimum 


4.30.4*  Raised  and  Brailled  Characters 
and  Pictorial  Symbol  Signs 
(Pictogmms).  Letters  and  numerals  shall  be 
raised  1/32  in,  upper  case,  sans  serif  or  simple 
serif  type  and  shall  be  accompanied  wtth  Grade 
2  Braille.  Raised  characters  shall  be  at  least 
5/8  in  (16  nun)  high,  but  no  higher  than  2  In 
(50  mm).  PtctpgrtuTis  shall  be  accompanied  by 
the  equtixiient  verbal  description  placed  directly 
below  the  pictogram.  The  border  dinvension  of 
the  pictogram  shaR  be  6  tn  (152  mm)  minimum 
intieight 

4.30.5*  Finish  <u^  Contrast.  The  charac- 
ters and  background  of  signs  shaU.  be  eggshell 
matte,  or  other  non-glare  finish  Characters  and 
symbols  shall  contrast  with  their  background 
—  either  light  characters  on  a  dark  background 
or  dark  characters  on  a  light  background. 

4.30.6  Mounting  LoctUion  and  Height. 

Where  permanent  kienttflcation  is  provided  fa- 
rooms  and  spaces,  signs  shaU.  be  tnstaUed  on 
the  wcdl  adjacent  to  the  latch  side  of  the  door. 
Where  there  ts  no  waU.  space  to  the  latch  side 
of  the  door,  tncluding  at  double  leaf  doors, 
signs  shall  be  placed  on  the  nearest  adjacent 
wall  Mountir^  height  shaU.  be  60  in  {1525  mm) 
above  the  finish  floor  to  the  centerUne  of  the 
sIgrL  Mounting  location  for  such  signage  shall 
be  so  that  a  person  may  approach  within  3  in 
(76  mm)  of  signage  without  encountering  pro- 
truding objects  or  standing  wtthin  the  swing 
of  a  door. 

4.30.7*  Symbols  of  Accessibility. 

(1)  Facilities  and  elements  required  to  be 
identified  as  accessible  by  4.1  shcdl  use  the 
international  symbol  of  accessibility.  The 
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(a) 

Proportions 

International  Symbol  of  Accessibility 


(b) 

Display  Conditions 

International  Symbol  of  Ac.e&sibility 


(c) 
Intemational  TDD  Symbol 


International  Symbol  of  Access  for  Hearing  Loss 


Fig.  43 
intemational  Symbols 
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symbol  shall  be  displ^^ed  as  shown  in 
Fig.  43ra;  and  (b). 

(^  Volume  Control  Telephones.  Telephones 
required  to  have  a  volume  control  by  4.1.3(1 7)0^ 
shall  be  Identified  by  a  sign  containing  a  depic- 
tion of  a  telephone  handset  with  radiating  sound 
uxwes. 

13)  Text  Telephones.  Text  telephones  required 
by  4.1.3  (17)(ci  shaU  be  identtfted  by  the  interna- 
tional TDD  symbol  (Fig  43(c)).  In  addttion,  if  a 
facility  has  a  public  text  telephone,  directional 
signage  indicating  the  location  of  the  nearest 
text  lOephone  shaU  be  placed  acyacent  to  all 
banks  of  telephones  which  do  not  corUain  a  text 
telephone.  Such  directional  signage  shall  Include 
the  international  TDD  symboL  If  a  facility  has  no 
banks  of  telephones,  the  directional  signage 
shaU  be  provided  at  the  entrance  (e.g.,  in  a 
JmUding  directory). 

(4)  Assistive  Listening  Systems.  In  assembly 
areas  where  permanently  installed  asststive 
listening  systems  are  required  by  4. 1.3(19)(b) 
the  avaOabUtty  of  such  systems  shaU  be  identi- 
fied with  signage  that  fricUtdes  the  intemational 
symbol  of  access  for  hearing  loss  (Fig  43(d)). 

4.30.8*  niumination  Levels.  (Reserved). 

4.31  Telephones. 

4.31.1  General.  Public  telephones  required 
to  be  accessible  by  4.1  shall  comply  with  4.3 1 . 

4.31.2  Clear  Floor  or  Ground  Space.  A 

clear  floor  or  ground  space  at  least  30  In  by 
48  In  (760  mm  by  1220  mm)  that  allows 
either  a  forward  or  parallel  approach  by  a 
person  using  a  wheelchair  shall  be  provided 
at  telephones  (see  Fig.  44).  The  clear  floor  or 
ground  space  shall  compty  with  4.2.4,  Bases, 
enclosures,  and  fixed  seats  shall  not  Impede 
approaches  to  telephones  by  people  who  use 
wheelchairs. 

4.31.3*  Mounting  Height.  The  highest 
operable  part  of  the  telephone  shall  be  withm 
the  reach  ranges  specified  in  4.2.5  or  4.2.6. 

4.31.4  Protruding  Ol^cts.  Telephones 
shaU  comply  with  4.4. 
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\\        Elevation 

'Height  to  highest  operable 
parts  lohich  are  essential  U 
basic  operation  of  telephom 
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4.31  Telephones 


symbol  shall  be  displayed  as  shown  in 
Fig.  43ra;  and  (b). 

12)  Volume  Control  Telephones.  Telephones 
required  to  have  a  volume  control  by  4.1.3(1 7)(ti 
shall  be  identtfied  by  a  sign  containmg  a  depic- 
tion of  a  telephone  handset  wUh  radiating  sound 
waves. 

(3)  Text  Telephones.  Text  telephones  required 
by  4.1.3  (17)(ci  shaR  be  identtfied  by  the  tniema- 
tianal  TDD  symbol  (Fig  43(c)).  In  addition,  if  a 
faciUty  has  a  public  text  telephone,  directional 
signage  indicating  the  location  of  the  nearest 
text  lOephone  shall  be  placed  adjacent  to  all 
banks  of  telephones  which  do  not  contain  a  text 
telephone.  Such  directional  signage  shall  include 
the  international  TDD  symboL  Ifafacility  has  no 
banks  of  telephones,  the  directional  signage 
shall  be  provided  at  the  entrance  (e.g.,  tn  a 
building  directory). 

(4)  Assistive  Ustening  Systems.  In  assembly 
areas  where  permanently  installed  asststiue 
listening  systems  are  required  by  4.1.3(19)(b) 
the  auaUabiltty  of  such  systems  shall  be  identi- 
fied with  signage  that  includes  the  international 
symbol  of  access  far  hearing  loss  (Fig  43(d)). 

4.30.8*  niumination  Levels.  (Reserved). 

4.31  Telephones. 

4.31.1  General.  Public  telephones  required 
to  be  accessible  by  4.1  shall  comply  with  4.3 1 . 

4.31.2  Clear  Floor  or  Ground  Space.  A 

clear  floor  or  ground  space  at  least  30  In  by 
48  in  (760  mm  by  1220  mm)  that  allows 
either  a  forward  or  parallel  approach  by  a 
person  using  a  wheelchair  shall  be  provided 
at  telephones  (see  Fig.  44).  The  clear  floor  or 
ground  space  shall  compfy  with  4.2.4.  Bases, 
enclosures,  and  fixed  scats  shall  not  Impede 
approaches  to  telephones  by  people  who  use 
wheelchairs. 

4.31.3*  Mounting  Hel^t.  The  highest 
operable  part  of  the  telephone  shall  be  within 
the  reach  ranges  specified  in  4.2.5  or  4.2.6. 

4.31.4  Protruding  Objects.  Telephones 
shall  comply  with  4.4. 
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I  Elevation 

'Height  to  highest  operable 
parts  which  are  essential  to 
bask  operation  of  telephone. 


30 


mm 


760 


30 


760 


6  mln 


150 


Ptans 


(b) 


Forward  Reach  Required 


Fig.  44 
Mounting  Heights  and  Clearances  for  Telephones 


4.31.5  Hearing  Aid  Compatible  and 
Volume  Control  Telephones  Required 
by  4.1. 

(1)  Telephones  shall  be  hearing  aid 
compatible. 

(^  Volume  controls,  capable  of  a  mtnbrmm 
ofl2dbAandamaxlmianofl8dbAabove 


normal  shaU  be  provided  in  accordance  with 
4.1.3.  If  an  auiomatk:  reset  is  proiJided  then 
18  dbA  may  be  exceeded. 

4.31.6  Controls.  Telephones  shall  have 
pushbutton  controls  where  service  for  such 
equipment  is  available. 
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4.31.7  Telephone  Books.  Telephone  books. 
If  provided,  shall  be  located  in  a  posiOon  that 
cornpUes  with  the  reach  raises  specified  in  4.2.5 
and  4.2.6. 

4.31.8  Cord  Length.  The  cord  from  the 
telephone  to  the  handset  shall  be  at  least 
29  in  (735  mm)  long. 

4.31.9*  Text  Telephones  Required 
by  4.1. 

(1)  Text  telephones  used  with  a  pay  telephone 
shall  be  permanently  affixed  within,  or  adjacent 
to,  the  telephone  enctosure.  If  an  acoustic  cou- 
pler is  used,  the  telephone  cord  shall  be  siiffi- 
ciently  long  to  allow  amnection  of  the  text 
telephone  and  the  telephone  receiver. 

(2)  Pay  telephones  designed  to  accommodate 
a  portable  text  telephone  shall  be  equpped  with 
a  shelf  and  an  electrical  outlet  wtthln  or  ac^ 
cent  to  the  telephone  enclosure.  The  telephone 
handset  shall  be  capable  of  being  placed  flush 
on  the  surface  of  the  shelf.  The  shelf  shall  be 
capable  of  accommodating  a  text  telephone  and 
shall  have  6  in  (152  mn^  mtnimum  vertical  clear- 
ance in  the  area  where  the  text  telephorve  is  to 
be  placed. 

13)  Equivalent  facilitation  may  be  provided. 
Fcr  exan^Ae,  a  portable  text  telephone  may  be 
made  available  in  a  hotel  at  the  registration 
desk  if  it  is  available  on  a  24-hour  basis  for 
use  with  nearby  public  pay  telephones.  In  this 
instance,  at  least  one  pay  telephorve  shall 
comply  wUh  paragraph  2  of  this  section.  In 
adcUtian,  if  an  acoustic  coupler  is  used  the 
telephone  handset  cord  shall  be  sufficiently  long 
so  as  to  allow  coruyection  of  the  text  telephone 
and  the  telephone  receiver.  Directional  signage 
shall  be  provided  and  shall  comply  with  4.30.7. 

4.32  Fixed  or  Built-in  Seating  and 
Tables. 

4.32.1  MInimiMn  Number.  Fixed  or  built-in 
seating  or  tables  required  to  be  accessMe  by 

4. 1  shall  comply  with  4.32. 

4.32.2  Seating.  If  seating  spaces  for  people 
in  wheelchairs  are  provided  at^Ued  tables  or 
counters,  clear  floor  space  cc«nplylng  with 
4.2.4  shall  be  provided.  Such  clear  floor  space 


shall  not  overlap  knee  space  by  more  than 
19  in  (485  mm)  (see  Fig.  45). 

4.32.3  Knee  Cleaiances.  If  seating  for 
people  in  wheekhairs  is  provided  at  tables  or 
covmters.  knee  spaces  at  least  27  in  (685  mm) 
high.  30  in  (760  mm)  wide,  and  19  in  (485  mm) 
deep  shall  be  provided  (see  Fig.  45). 

4.32.4*  Height  of  Tables  or  Counters. 

The  tops  of  accessible  tables  and  counters  shall 
be  from  28  in  to  34  in  (710  mm  to  865  mm) 
above  the  finish  floor  or  ground. 

4.33  Assembly  Areas. 

4.33. 1  Minimnin  Number.  Assembly  and 
associaled  areas  required  to  be  accessible  by 
4.1  shall  comply  wtth  4.33. 

4.33.2*  Size  of  Wheelchair  Locations. 

Each  wheelchair  location  shall  provide  mini- 
mum clear  ground  or  floor  spaces  as  shown 
in  Fig.  46. 

4.33.3*  Placement  of  Wheelchair 
Locations.  Wheelchair  areas  shall  be  an  inte- 
gral part  of  any  fixed  seating  plan  and  shall  be 
provided  so  as  to  provide  people  with  physical 
disabilities  a  choice  of  admission  prices  and 
lines  of  sight  comparable  to  those  for  members 
of  the  general  public.  They  shall  adjoin  an 
accessible  route  that  also  serves  as  a  means 
of  egress  in  case  of  emergency.  At  least  one 
companionfixed  seat  shall  be  provided  next  to 
each  wheelchair  seating  area  When  the  seating 
capacitii  exceeds  300.  wheelchair  spaces  shaU 
be  provided  in  more  than  one  location  Readily 
removable  seats  may  be  installed  in  wheelchair 
spaces  when  the  spaces  are  riot  required  to 
accommodate  wheelchatr  users. 

EXCEPTION:  Accessible  viewing  positions  may 
be  clustered  for  bleachers,  balconies,  and  other 
areas  having  sight  lines  that  require  slopes  of 
greater  than  5  percent  Equivalent  accessible 
vieivirig  posUions  may  be  located  on  levels 
having  accessible  egress. 

4.33.4  Sur&ces.  The  ground  or  floor  at 
wheelchair  locations  shall  be  level  and  shall 
comply  with  4.5. 
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shall  not  overlap  knee  space  by  more  than 
19  in  (485  mm)  (see  Fig.  45). 

4.32.3  Knee  Clearances.  If  seating  for 
people  In  wheelchairs  is  provided  at  tables  or 
coimters.  knee  spaces  at  least  27  in  (685  mm) 
high.  30  in  (760  mm)  wide,  and  19  In  (485  mm) 
deep  shall  be  provided  (see  Fig.  45). 

4.32.4*  Hel^t  of  Tables  or  Counters. 

The  tops  of  accessOAe  tables  and  counters  shall 
be  fh>m  28  In  to  34  In  (710  mm  to  865  mm) 
above  the  finish  floor  or  groimd. 

4.33  Assembly  Areas. 

4.33.1  Minimum  Number.  Assembly  and 
associated  areas  required  to  be  accessible  by 
4. 1  shaU  comply  with  4.33. 

4.33.2*  Size  of  Wheelchair  Locations. 

Each  wheelchair  location  shall  provide  mini- 
mum clear  ground  or  floor  spaces  as  shown 
in  Fig.  46. 

4.33.3*  Placement  of  Wheelchair 
Locations.  Wheelchair  areas  shall  be  an  inte- 
gral part  of  any  fixed  seating  plan  and  shall  be 
provided  so  as  to  provide  peopHe  with  physical 
disabilities  a  choice  of  admission  prices  and 
lines  of  sight  comparable  to  those  for  members 
of  the  general  public.  They  shall  adjoin  an 
accessible  route  that  also  serves  as  a  means 
of  egress  in  case  of  emergency.  At  least  one 
companlonfbced  seat  shall  be  provided  next  to 
each  wheelchair  seating  area.  When  the  seating 
capacity  exceeds  300,  wheekhatr  spaces  shall 
be  provided  in  more  than  one  location.  Readily 
removable  seats  may  be  installed  in  wheelchair 
spaces  when  the  spaces  are  not  required  to 
accommodate  wheelchair  users. 

EXCEPTION:  Accessible  viewing  positions  may 
be  dusteredfor  bleachers,  balconies,  and  other 
areas  having  sight  lines  that  require  slopes  of 
greater  than  5  percent  Equivalent  accessible 
vlewirig  posUlons  may  be  located  on  levels 
having  accessible  egress. 

4.33.4  Sur&ces.  The  ground  or  floor  at 
wheelchair  locations  shall  be  level  and  shaU 
comply  with  4.5. 
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4.33  Assembly  Areas 
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4.33.5  Access  to  Peifonning  Areas. 

An  accessible  route  shall  connect  wheelchair 
seating  locations  with  perfonning  areas.  Includ- 
ing stages,  arena  floors,  dressing  rooms,  locker 
rooms,  and  other  spaces  used  by  performers. 

4.33.6*  Placement  of  Listening  Systems. 

If  the  listening  system  provided  serves  indi- 
vidual fixed  seats,  then  such  seats  shall  be 
located  within  a  50  ft  (15  m)  viewing  distance 
of  the  stage  or  playing  area  and  shall  have  a 
complete  view  of  the  stage  or  playing  area. 

4.33.7*  Types  of  tj«*— it««g  Systems. 

Assistive  listening  systems  (ALS  are  tntended 
to  augment  standard  public  address  and  nufHo 
systems  by  proukiing  signals  which  can  be  re- 
cetued  direcUy  by  persons  with  special  recetuers 
or  their  own  hearing  aids  and  which  eliminate  or 
JUter  background  noise.  The  type  of  assistive 
listening  system  appropriate  for  a  particular 
application  depends  on  the  characteristics  of 
the  setting,  the  nature  of  the  program,  and  the 
intended  audience.  Magnetic  induction  loops, 
ir^ra-red  and  mdio  frequency  systems  are  types 
of  listening  systems  which  are  appropriate  for 
various  appUcations. 

4.34  AutomtUed  Teller  Machines. 

4.34.1  General.  Each  machine  required  to  be 
accessible  by  4.1.3  shall  be  on  an  accessible 
route  and  shall  comply  with  4.34. 

4.34.2  Controls.  Controls  fir  user  activaticm 
shall  comply  with  the  requirements  oj4.27. 

4.34.3  Clearances  and  Reach  Range. 

Free  standing  or  buUt-tn  units  not  having  a  clear 
space  under  them  shall  comply  with  4.27.2  and 

4.27.3  and  provide  fix  a  parallel  approach  and 
both  a  forward  and  side  reach  to  the  unit  allow- 
ing a  person  in  a  wheelchair  to  access  the 
controls  and  dispensers. 

4.34.4  Equipment  for  Persons  with 
Vision  Impairments,  instructions  and  all 
irfirmationfijr  use  shall  be  made  accessible  to 
and  independently  usable  by  persons  wUh 
vision  impairments. 


4,35  Dressing  €uid  Fitting  Rooms, 

4.35.1  Qeneral.  Dressing  andflttir^  rooms 
required  to  be  accessible  by  4.1  shaU  comply 
wUh  4.35  and  shall  be  on  an  accessible  route. 

4.35.2  Clear  Floor  Space.  A  dearfioor 
space  allowing  a  person  using  a  wheelchair  to 
make  a  180-degree  turn  shall  be  provided  tn 
every  accessible  dressing  room  entered  through 
a  swinging  or  sliding  door.  No  door  shall  swirxg 
into  caiy  part  of  the  turning  space.  Turning  space 
shall  not  be  required  in  a  private  dressing  room 
entered  through  a  curtatryed  opening  at  least 

32  in  (815  mm)  wide  if  clear  floor  space  comply- 
ing with  section  4.2  renders  the  dressirxg  roam 
usable  by  a  person  using  a  wheelchair. 

4.35.3  Doors,  AU  doors  to  accessible  dressing 
rooms  shall  be  in  compliance  with  section  4.13. 

4.35.4  Bench.  Eivery  accessible  dressing 
room  shall  have  a  24  in  by  48  in  (610  mm  by 
1220  mm)  benchfbeed  to  the  wall  along  the 
longe*  dimension.  The  bench  shaR  be  mounted 
17  in  to  Win  (430  mm  to  485  mm}  above  the 

finish  floor,  dearfioor  space  shall  be  provided 
alongside  the  bench  to  allow  a  person  using  a 
wheelchair  to  make  a  parallel  transfer  onto  the 
bench.  The  structural  strerigth  of  the  bench  and 
attachments  shall  comply  with  4.26.3.  Where 
Installed  in  conjunction  with  showers.  swimmir\g 
pools,  or  other  wet  locations,  water  shaU  not 
accumulate  upon  the  surface  of  the  bench  and 
the  bench  shall  have  a  sUp-resistant  surface. 

4.35.5  Mirror.  Where  mirrors  are  provided  tn 
dressing  rooms  of  the  same  use.  then  in  an 
accessible  dressirrg  room,  a  full-length  mirror, 
measuring  at  least  18  in  wide  by54tn  high 
(460  mm  by  1370  mm),  shall  be  mounted  in  a 
position  affording  a  view  to  a  person  on  the 
bench  as  well  as  to  a  person  in  a  standing 
position. 

NOTE:  SecUons  4. 1 . 1  through  4. 1 .7  and 
sections  5  through  10  are  different  from  ANSI 
Al  17. 1  In  their  entirety  and  are  printed  In 
standard  type. 
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4.35  Dressing  and  Fitting  Rooms. 

4.35.1  Oeneral.  Dressing  andftWng  rooms 
required  to  be  accessible  by  4.1  shaR  amiply 
with  4.35  and  shall  be  on  an  accessible  route. 

4.35.2  Clear  Floor  Space.  A  dearjloor 
space  allowing  a  person  using  a  wheelchair  to 
make  a  180-degree  turn  shall  be  provided  in 
every  accessible  dressing  room  entered  through 
a  swinging  or  sliding  door.  No  door  shall  swing 
into  any  part  of  the  turning  space.  Turning  space 
shall  not  be  required  In  a  private  dressing  room 
entered  through  a  curtained  opening  at  least 

32  in  (815  mm)  wide  tf  clear  Jloor  space  con^)ly- 
ing  with  section  4.2  renders  the  dressing  room 
usable  by  a  person  using  a  wheelchair. 

4.35.3  Doors.  All  doors  to  accessible  dressing 
rooms  shaU  be  in  compliance  wUh  sectUm  4.13. 

4.35.4  Bench.  Eivery  accessible  dressing 
room  shall  have  a  24  in  by  43  in  (610  mm  by 
1220  mm)  benchjbced  to  the  wall  along  the 
longe*  dimension.  The  bench  shall  be  mounted 
17  tn  to  19  in  (430  mm  to  485  mm)  above  the 
finish  floor.  Clear  floor  space  shall  be  provided 
alongside  the  bench  to  allow  a  person  using  a 
wheelchair  to  make  a  parallel  transfer  onto  the 
bench.  The  structural  strength  of  the  bench  and 
attachments  shall  comply  with  4.26.3.  Where 
installed  tn  coryunction  with  showers,  swimming 
pools,  or  other  wet  locations,  water  shall  not 
accumulate  upon  the  surface  of  the  bench  and 
the  bench  shall  have  a  sUp-resistant  surface. 

4.35.5  Mirror.  Where  mirrors  are  provided  in 
dressing  rooms  of  the  same  use,  then  in  an 
accessible  dressing  room,  afull-ler^gth  mirror, 
measuring  at  least  18  In  wide  by  54  tn  high 
(460  mm  by  1370  mm),  shall  be  mounted  in  a 
position  qffbrdtng  a  view  to  a  person  on  the 
bench  as  well  as  to  a  person  tn  a  staruiing 
position. 

VOTE:  SecUons  4.1.1  through  4.1.7  and 
iectlons  5  through  10  are  different  from  ANSI 
\1 17. 1  In  their  entirety  and  are  printed  In 
Jtandard  type. 


S.O  RestauraaU  and  Cafeterias 


5. 


RESTAURANTS  AND 
CAFETERIAS. 


5.1*  General.  Except  as  specified  or  modi- 
fied in  this  section,  restaurants  and  cafeterias 
shall  comply  with  the  requirements  of  4. 1  to 
4.35.  Where  fixed  tables  (or  dining  counters 
where  food  is  consumed  but  there  Is  no  service) 
are  provided,  at  least  5  percent,  but  not  less 
than  one.  of  the  fixed  tables  (or  a  portion  of 
the  dining  counter)  shall  be  accessible  and 
shall  comply  with  4.32  as  required  In  4. 1.3(18). 
In  establishments  where  separate  areas  are 
designated  for  smoking  and  non-smoking 
patrons,  the  required  number  of  accessible 
fixed  tables  (or  counters)  shall  be  propor- 
tionally distributed  between  the  smoking  and 
non-smoking  areas.  In  new  construction,  and 
where  practicable  in  alterations,  accessible 
fixed  tables  (or  counters)  shaU  be  distributed 
throijghout  the  space  or  facility. 

5.2  Countert  and  Ban.  where  food  or 
drink  is  served  at  counters  exceeding  34  In 
(865  mm)  In  height  for  consumption  by  cus- 
tomers seated  on  stools  or  standing  at  the 
counter,  a  portion  of  the  main  counter  which 
is  60  In  (1525  mm)  in  length  minimum  shall 
be  provided  In  compliance  with  4.32  or  service 
shall  be  available  at  accessible  tables  within 
the  same  area. 


Fig.  53 
Food  Service  Lines 


5.3  Aeceat  Alalet.  ah  accessible  fixed 
tables  shall  be  accessible  by  means  of  an 
access  aisle  at  least  36  in  (915  mm)  clear 
between  parallel  edges  of  tables  or  between 
a  wall  and  the  table  edges. 

5.4  Dining  Areas,  in  new  construction,  all 
dining  areas.  Including  raised  or  sunken  dining 
areas,  loggias,  and  outdoor  seating  areas,  shall 
be  accessible.  In  non-elevator  buildings,  an 
accessible  means  of  vertical  access  to  the 
mezzanine  is  not  required  under  the  following 
conditions:  1)  the  area  of  mezzanine  seating 
measures  no  more  than  33  percent  of  the  area 
of  the  total  accessible  seating  area:  2)  the  same 
services  and  decor  are  provided  in  an  acces- 
sible space  usable  by  the  general  public;  and. 
3)  the  accessible  areas  are  not  restricted  to 
use  by  people  with  disabilities.  In  alterations, 
accesslblllly  to  raised  or  sunken  dining  areas, 
or  to  all  parts  of  outdoor  seating  areas  is  not 
required  provided  that  the  same  services  and 
decor  are  provided  in  an  accessible  space 
usable  by  the  general  public  and  are  not 
restricted  to  use  by  people  with  disabilities.  ' 

5.5  Food  Seryice  Lines.  Food  service 
lines  shall  have  a  minimum  clear  width  of 
36  in  (915  mm),  with  a  preferred  clear  width 
of  42  in  (1065  mm)  to  allow  passage  around  a 
person  using  a  wheelchair.  Tray  slides  shall  be 
mounted  no  higher  than  34  in  (865  mm)  above. 
the  floor  (see  Fig.  53).  If  self-service  shehres 
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are  provided,  at  least  50  percent  of  each  type 
must  be  within  reach  ranges  specified  In  4.2.5 
and  4.2.6. 

5.6  Tableware  and  Condiment  Areas. 

Self-service  shelves  and  dispensing  devices 
for  tableware,  dlshware,  condiments,  food 
and  beverages  shall  be  installed  to  comply 
with  4.2  (see  Fig.  54). 

5.7  Raised  Platforms,  in  banquet  rooms 
or  spaces  where  a  head  table  or  speaker's 
lectern  Is  located  on  a  raised  platform,  the 
platform  shall  be  accessible  In  compliance 
with  4.8  or  4. 11.  Open  edges  of  a  raised  plat- 
form shall  be  protected  by  placement  of  tables 
or  by  a  curb. 

5.8  Vending  liachines  and  Other 

Equipment.  Spaces  for  vending  machines 
and  other  equipment  shaD  comply  with  4.2 
and  shall  be  located  on  an  accessible  route. 

5.9  Quiet  Areas.  (Reserved). 


6. 


BAEDICALCARB 
FACILrriES. 


6. 1  General.  Medical  care  facilities  included 
in  this  section  arc  those  in  which  people  re- 
ceive physical  or  medical  treatment  or  care  and 
where  persons  may  need  assistance  In  respon- 
ding to  an  emergency  and  where  the  period  of 
stay  may  exceed  twenty-four  hours.  In  addition 
to  the  requirements  of  4.1  through  4.35.  medi- 
cal care  facilities  and  buildings  shall  comply 
with  6. 

(1)  Hospitals  -  general  purpose  hospitals, 
psychiatric  facilities,  detoodflcatlon  facilities  — 
At  least  10  percent  of  patient  bedrooms  and 
toilets,  and  all  public  use  and  common  use 
areas  are  required  to  be  designed  and  con- 
structed to  be  accessible. 

(2)  Hospitals  and  rehabilltaUon  facilities 
that  specialize  in  treating  conditions  that  affect 
mobility,  or  units  within  either  that  specialize 
in  treating  conditions  that  affect  mobility  —  All 
patient  bedrooms  and  toilets,  and  all  public 
use  and  common  use  areas  are  required  to  be 
designed  and  constructed  to  be  accessible. 


(3)  Long  term  care  facilities,  nursing  homes 
—  At  least  50  percent  of  patient  bedrooms 
and  toilets,  and  aU  public  use  and  common 
use  areas  are  required  to  be  designed  and 
constructed  to  be  accessible. 

(4)  Alterations  to  patient  bedrooms. 

(a)  When  patient  bedrooms  are  being  added 
or  altered  as  part  of  a  planned  renovation  of  an 
entire  wing,  a  department,  or  other  discrete 
area  of  an  exlstlrig  medical  facility,  a  percent- 
age of  the  patient  bedrooms  that  are  being 
added  or  altered  shall  comply  with  6.3.  The 
percentage  of  accessible  rooms  provided  shall 
be  consistent  with  the  percentage  of  rooms 
required  to  be  accessible  by  the  applicable 
requirements  of  6.1(1).  6.1(2).  or  6.1(3).  until 
the  number  of  accessible  patient  bedrooms  in 
the  facility  equals  the  overall  number  that 
would  be  required  if  the  facility  were  newly 
constructed.  (For  example,  if  20  patient  bed- 
rooms are  being  altered  in  the  obstetrics 
department  of  a  hospital.  2  of  the  altered  rooms 
must  be  made  accessible.  If.  within  the  same 
hospital.  20  patient  bedrooms  are  being  altered 
in  a  unit  that  specializes  in  treating  mobility 
impairments,  all  of  the  altered  rooms  must  be 
made  accessible.)  Where  toilet/bath  rooms  are 
part  of  patient  bedrooms  which  are  added  or 
altered  and  required  to  be  accessible,  each 
such  patient  toilet/bathroom  shall  comply 
with  6.4. 

(b)  When  patient  bedrooms  are  being  added 
or  altered  individually,  and  not  as  part  of  an 
alteration  of  the  entire  area,  the  altered  patient 
bedrooms  shall  comply  with  6.3,  unless  either 
a)  the  number  of  accessible  rooms  provided  in 
the  department  or  area  containing  the  altered 
patient  bedroom  equals  the  number  of  acces- 
sible patient  bedrooms  that  would  be  required 
if  the  percentage  requirements  of  6.1(1).  6.1(2). 
or  6. 1(3)  were  applied  to  that  department  or 
area;  or  b)  the  number  of  accessible  patient 
bedrooms  in  the  facility  equals  the  overall 
number  that  would  be  required  if  the  facility 
were  newly  constructed.  Where  toilet/bath- 
rooms are  part  of  patient  bedrocxns  which 
are  added  or  altered  and  required  to  be  acces- 
sible, each  such  toilet/bathroom  shall  comply 
with  6.4. 
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(3)  Long  term  care  facilities,  nursing  homes 
—  At  least  50  percent  of  patient  bedrooms 
and  toilets,  and  aU  public  use  and  common 
use  areas  are  required  to  be  designed  and 
constructed  to  be  accessible. 

(4)  AlteFatlons  to  patient  bedrooms. 

(a)  When  patient  bedrooms  are  being  added 
or  altered  as  part  of  a  planned  renovation  of  an 
entire  wing,  a  department,  or  other  discrete 
area  of  an  existing  medical  facility,  a  percent- 
age of  the  patient  bedrooms  that  are  being 
added  or  altered  shall  comply  with  6.3.  The 
percentage  of  accessible  rooms  provided  shall 
X  consistent  with  the  percentage  of  rooms 
required  to  be  accessible  by  the  applicable 
pcqulrements  of  6.1(1).  6.1(2).  or  6.1(3).  until 
iie  nimiber  of  accessible  patient  bedrooms  In 
iie  facility  equals  the  overall  nimiber  that 
vould  be  required  if  the  facility  were  newly 
;onstructed.  (For  example,  if  20  patient  bed- 
tXMns  are  being  altered  in  the  obstetrics 
iepartment  of  a  hospital.  2  of  the  altered  rooms 
nust  be  made  accessible.  If.  within  the  same 
lospltal.  20  patient  bedrooms  are  being  altered 
n  a  unit  that  specializes  in  treating  mobihty 
mpalrments.  all  of  the  altered  rooms  must  be 
nade  accessible.)  Where  toilet/bath  rooms  are 
)art  of  patient  bedrooms  which  are  added  or 
iltered  and  required  to  be  accessible,  each 
iuch  patient  toilet/bathroom  shall  comply 
i^th  6.4. 

(b)  When  patient  bedrooms  are  being  added 
ir  altered  Individually,  and  not  as  part  of  an 
Jteratlon  of  the  entire  area,  the  altered  patient 
ledrooms  shall  comply  with  6.3.  unless  either 
J  the  number  of  accessible  rooms  provided  In 
he  department  or  area  containing  the  altered 
atlent  bedroom  equals  the  number  of  acces- 
ible  patient  bedrooms  that  would  be  required 
the  percentage  requirements  of  6.1(1).  6.1(2). 
r  6. 1(3)  were  applied  to  that  department  or 
rea;  or  b)  the  number  of  accessible  patient 
edrooms  In  the  facility  equals  the  overall 
umber  that  would  be  required  if  the  facility 
ere  newly  constructed.  Where  tollet/bath- 
XMns  are  part  of  patient  bedrocxns  which 
re  added  or  altered  and  required  to  be  acces- 
Ible.  each  such  toilet/bathroom  shall  comply 
1th  6.4. 


7.0  Business  and  Mercantile 


6.2  Entrances.  At  least  one  accessible 
entrance  that  complies  with  4. 14  shall  be 
protected  from  the  weather  by  canopy  or 
roof  overhang.  Such  entrances  shall  Incorpo- 
rate a  passenger  loading  zone  that  compiles 
with  4.6.6. 

6.3  Patient  Bedrooms.  Provide  accessible 
patient  bedrooms  m  compliance  with  4. 1 
through  4.35.  Accessible  patient  bedrooms 
shall  comply  with  the  following: 

(1)  Each  bedroom  shall  have  a  door  that 
compiles  with  4.13. 

EXCEPTION:  Entiy  doors  to  acute  care  hospi- 
tal bedrooms  for  in-patlents  shall  be  exempted 
from  the  requirement  In  4. 13.6  for  maneuver- 
ing space  at  the  latch  side  of  the  door  If  the 
door  Is  at  least  44  In  (1 120  mm)  wide. 

(2)  Each  bedroom  shall  have  adequate  space 
to  provide  a  maneuvering  space  that  complies 
with  4.2.3.  In  rooms  with  2  beds.  It  Is  prefer- 
able that  this  space  be  located  between  beds. 

(3)  Each  bedroom  shall  have  adequate 
space  to  provide  a  minimum  clear  floor  space 
d*  36  In  (915  mm)  along  each  side  of  the  bed 
and  to  provide  an  accessible  route  complying 
with  4.3.3  to  each  side  of  each  bed. 

6.4  Patient  Toilet  Rooms,  where  toilet/ 
bath  rooms  are  provided  as  a  part  of  a  patient 
bedroom,  each  patient  bedroom  that  Is  required 
to  be  accessible  shaU  have  an  accessible  toilet/ 
bath  room  that  complies  with  4.22  or  4.23  and 
shall  be  on  an  accessible  route. 


7. 


BUSINESS  AND 
BfERCANTILE. 


7.1  General,  in  addition  to  the  requirements 
of  4. 1  to  4.35.  the  design  of  all  areas  used  for 
business  transactions  with  the  public  shall 
comply  with  7. 


7.2  Sales  and  Service  Counters. 
Teller  Windows,  Information 
Counters. 

(1)  In  department  stores  and  miscellaneous 
retail  stores  where  counters  have  cash  registers 
and  are  provided  for  sales  or  distribution  of 
goods  or  services  to  the  public,  at  least  one  of 
each  type  shall  have  a  portion  of  the  counter 
which  is  at  least  36  m  (915  mm)  In  length  with 
a  maximum  height  of  36  in  (915  mm)  above  the 
finish  floor.  It  shall  be  on  an  accessible  route 
complying  with  4.3.  The  accessible  counters 
must  be  dispersed  throiighout  the  building  or 
facility.  In  alterations  where  it  is  technically 
Infeaslble  to  provide  an  accessible  counter,  an 
auxiliary  counter  meeting  these  requirements 
may  be  provided. 

(2)  At  ticketing  counters,  teller  stations  In 
a  bank,  registration  counters  in  hotels  and 
motels,  box  oflke  ticket  counters,  and  other 
counters  that  may  not  have  a  cash  register 
but  at  which  goods  or  services  are  sold  or 
distributed,  either 

(1)  a  portion  of  the  main  counter  which 
Is  a  minimum  of  36  in  (915  mm)  In  length 
shall  be  provided  with  a  maximum  height  of 
36  in  (915  mm);  or 

(ID  an  auxUlaiy  counter  with  a  maximum 
height  (^36  in  (915  mm)  in  close  proximity  to 
the  main  counter  shall  be  provided:  or 

(ill)  equivalent  facilitation  shall  be  pro- 
vided (e.g.,  at  a  hotel  registration  counter, 
equivalent  facilitation  might  consist  of: 
(1)  provision  of  a  folding  shelf  attached  to  the 
mam  counter  on  which  an  Individual  with 
disabilities  can  write,  and  (2)  use  of  the  space 
on  the  side  of  the  counter  or  at  the  concierge 
desk,  for  handing  materials  back  and  forth). 

All  accessible  sales  and  senice  coun- 
ters shall  be  on  an  accessible  route  complying 
with  4.3. 

(3)*  Assistive  Listening  Devices.  (Reserved) 
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7.3*  Check-ottt  Aisles. 

(1)  In  new  constnictlon.  accessible  check-out 
aisles  shall  be  provided  in  conformance  with 
the  table  below: 


Total  ChMk-ont 

AlalMof 

BaehDealfn 


in«»imm»i  NundMr 

of  Aoo«Mibl« 
Check-ont  Alalw 
(of  each  deal^ 


1-4 
5-8 
8-15 
over  15 


1 

2 

3 

3.  phis  20%  of 

additional  aisles 


EXCEPTION:  In  new  construction,  where  the 
selling  space  Is  under  5000  square  feet,  only 
one  check-out  aisle  Is  required  to  be  accessible. 

EXCEPTION:  In  alteraUons.  at  least  one  check- 
out aisle  shaD  be  accessible  in  facilities  under 
5000  square  feet  of  selling  space.  In  facilities 
of  5000  or  more  square  feet  of  selling  space, 
at  least  one  of  each  design  of  check-out  aisle 
shall  be  made  accessible  when  altered  until 
the  number  of  accessible  check-out  aisles  of 
each  design  equals  the  number  required  in 
new  construction. 

Examples  of  check-out  aisles  of  different 
"design"  include  those  whk:h  are  specifically 
designed  to  serve  different  functions.  Different 
"design"  Includes  but  is  not  limited  to  the 
following  features  -  length  of  belt  or  no  belt;  or 
permanent  signage  designating  the  aisle  as  an 
express  lane. 

(2)  Clear  aisle  width  for  accessible  check-out 
aisles  shall  comply  with  4.2. 1  and  maximum 
adjoining  counter  height  shall  not  exceed  38  in 
(965  mm)  above  the  finish  floor.  The  top  of  the 
lip  shall  not  exceed  40  in  (1015  mm)  above  the 
finish  floor. 

(3)  Signage  identifying  accessible  check-out 
aisles  shall  comply  with  4.30.7  and  shall  be 
mounted  above  the  check-out  aisle  in  the  same 
location  where  the  check-out  number  or  type  of 
check-out  is  displayed.. 

7.4  Security  Bollards.  Ai^  device  used 
to  prevent  the  removal  of  shopping  carts  from 
store  premises  shall  not  prevent  access  or 
egress  to  people  in  wheelchairs.  An  alternate 


entry  that  is  equally  convenient  to  that 
provided  for  the  ambulatory  population  is 
acceptable. 


8. 


LIBRARIES. 


8. 1  GeneraL  in  addition  to  the  require- 
ments of  4. 1  to  4.35.  the  design  of  all  public 
areas  of  a  library  shall  comply  with  8.  includ- 
ing reading  and  study  areas,  stacks,  reference 
rooms,  reserve  areas,  and  special  facilities  or 
collections. 

8.2  Reading  and  Study  Areas.  At  least 
5  percent  or  a  minimum  of  one  of  each  element 
of  fixed  seating,  tables,  or  study  carrels  shall 
comply  with  4.2  and  4.32.  Clearances  between 
fixed  accessible  tables  and  between  study 
carrels  shall  compfy  with  4.3. 

8.3  Check-Out  Areas.  At  least  one  lane  at 
each  check-out  area  shall  comply  with  7.2(1). 
Any  traffic  control  or  book  security  gates  or 
turnstiles  shall  comply  with  4. 13. 

8.4  Card  Catalogs  and  Magazine 

Displays.  Minimum  clear  aisle  space  at 
C£trd  catalogs  and  magazine  displays  shall 
comply  with  Fig.  55.  Maximum  reach  height 
shall  comply  with  4.2,  with  a  height  of  48  in 
(1220  mm)  preferred  irrespecUve  of  approach 
allowed. 

8.5  Stacks.  Minimum  clear  aisle  width 
between  stacks  shaU  comply  with  4.3,  with  a 
minimum  clear  aisle  width  of  42  in  { 1065  mm) 
preferred  where  possible.  Shelf  height  in  stack 
areas  is  unrestricted  (see  Fig.  56). 
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entry  that  Is  equally  convenient  to  that 
provided  for  the  ambulatory  population  is 
acceptable. 


8. 


LIBRARIES. 


8. 1  GeneraL  in  addition  to  the  require- 
ments of  4. 1  to  4.35.  the  design  of  all  public 
areas  of  a  library  shall  comply  with  8.  includ- 
ing reading  and  study  areas,  stacks,  reference 
rooms,  reserve  areas,  and  special  facilities  or 
coUectlons. 

8.2  Reading  and  Study  Areas.  At  least 
5  percent  or  a  minimum  of  one  of  each  element 
of  fixed  seating,  tables,  or  study  carrels  shall 
comply  with  4.2  and  4.32.  Clearances  between 
fixed  accessible  tables  and  between  study 
carrels  shall  comply  with  4.3. 

8.3  Check-Out  Areas.  At  least  one  lane  at 
each  check-out  area  shall  comply  with  7.2(1). 
Any  traffic  control  or  book  security  gates  or 
turnstiles  shaD  comply  with  4. 13. 

8.4  Card  Catalogs  and  Bfagazine 

Displays.  Minimum  clear  aisle  space  at 
card  catalogs  and  magazine  displays  shall 
comply  with  Fig.  55.  Maximum  reach  height 
shall  comply  with  4.2.  with  a  height  of  48  in 
( 1220  mm)  preferred  irrespective  of  approach 
allowed. 

8.5  Stacks.  Minimum  clear  aisle  width 
between  stacks  shall  comply  with  4.3.  with  a 
minimum  clear  aisle  width  of  42  in  ( 1065  mm) 
preferred  where  possible.  Shelf  height  in  stack 
areas  is  unrestricted  (see  Fig.  56). 


Fig.  55 
Card  Catalog 


Fig.  56 
Stacks 


9. 


ACCESSIBLE  TRANSIENT 
LODGING. 


(1)  Except  as  specified  in  the  special  techni- 
cal provisions  of  this  section,  accessible  tran- 
sient lodging  shall  comply  with  the  applicable 
requirements  of  4. 1  through  4.35.  Transient 
lodging  includes  facilities  or  portions  thereof 
used  for  sleeping  accommodations,  when  not 
classed  as  a  medical  care  facility. 

9.1  Hotels.  Motels.  Inns.  Boarding 
Houses.  Dormitories.  Resorts  and 
Other  Similar  Places  of  Transient 
Lodging. 

9.1.1  General.  All  public  use  and  common 
use  areas  are  required  to  be  designed  and 
constructed  to  comply  with  section  4 
(Accessible  Elements  and  Spaces:  Scope 
and  Technical  Requirements). 

EXCEPnON:  Sections  9. 1  through  9.4  do 
not  apply  to  an  establishment  located  within 
a  building  that  contains  not  more  than  five 
rooms  for  rent  or  hire  and  that  is  actually 
occupied  by  the  proprietor  of  such  establish- 
ment as  the  residence  of  such  proprietor. 

9.1.2  Accessible  Units,  Sleeping  Rooms, 
and  Suites.  Accessible  sleeping  rooms  or 
suites  that  comply  with  the  requirements  of 

9.2  (Requirements  for  Accessible  Units.  Sleep- 
ing Rooms,  and  Suites)  shall  be  provided  in 
conformance  with  the  table  below.  In  addi- 
tion, in  hotels,  of  50  or  more  sleeping  rooms 
or  suites,  additional  accessible  sleeping  rooms 
or  suites  that  Include  a  roll-in  shower  shall 
also  be  provided  in  conformance  with  the  table 
below.  Such  accommodations  shall  comply 
with  the  requirements  of  9.2.  4.21.  and  Figure 
57(a)  or  (b). 
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Fig.  57 
Roll-in  Shower  with  Folding  Seat 


Number  of 
Rooms 


AeceMible 
Rooms 


Rooms  with 
RoU-in  Showers 


1 

26 

51 

76 

101 

151 

201 

301 

401 


to 
to 
to 
to 
to 
to 
to 
to 
to 


25 

50 

75 

100 

150 

200 

300 

400 

500 


1 
2 
3 
4 
5 
6 
7 
8 
9 


1 

1 
2 
2 
3 

4 
4  plus  one  for  each 
addlUonal  100 
over  400 


501  to   1000    2%  of  total 
1001  and  over    20  plus  1  for 
each  100 
over  1000 


9.1.3  Sleeping  Accommodations  for 
Persons  with  Hearing  Impairments. 

In  addition  to  those  accessible  sleeping  rooms 
and  suites  required  by  9.1.2,  sleeping  rooms 


and  suites  that  comply  with  9.3  (Visual  Alarms. 
Notification  Devices,  and  Telephones)  shall  be 
provided  in  conformance  with  the  following 
table: 


Number  of 
Elements 


Accessible 
Elements 


1   to  25  1 

26  to   50  2 

51   to   75  3 

76  to    100  4 

101   to   150  5 

151   to  200  6 

201   to  300  7 

301   to  400  8 

401   to   500  9 

501  to   1000  2%  of  total 

1001  and  over  20  plus  1  for 

each  100  over  1000 


9.1.4CIaasesof8i 
Accommodations. 

(1)  In orderto  provi 
abilities  a  range  of  op 
available  to  other  pen 
sleeping  rooms  and  si 
sible  by  9.1.2  shaUb< 
various  classes  of  sle< 
available  to  patrons  o 
lodging.  Factors  to  be 
size,  cost,  amenities  [ 
of  beds  provided. 

(2)  Equivalent  Fad! 
of  this  section,  it  shal 
facilitation  if  the  oper 
limit  construction  of  { 
intended  for  multiple 
such  nx>ms  are  made 
a  slngk-occupancy  re 
disabilities  who  reque 
room. 

II 
9.1.8.  Alterations  t 
Sleeping  Rooms,  a 
ing  rooms  are  being  a 
facility,  or  portion  the 
requirements  of  this  s 
sleeping  room  or  suit< 
requirements  of  9.2  (F 
sible  Units.  Sleeping  I 
be  provided  for  each  2 
fraction  thereof,  of  ro< 
the  number  of  such  n 
ntimber  required  to  b 
In  addition,  at  least  oi 
that  complies  with  th( 
(Visual  Alarms,  Notifk 
Telephones)  shall  be  j 
sleeping  rooms,  or  fra 
being  altered  imtll  the 
equsds  the  number  re< 
by  9.1.3. 

9.2  Requirement! 
Sleeping  Rooms  i 

9.2.1  General.  Uniu 
suites  required  to  be  s 
compty  with  9.2. 

9.2.2  Minimum  Re 

sible  unit,  sleeping  nx 
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1th  Hearing  Impainnento 


36 


16  min  "5 

330  f 


(b) 


.  57 

vith  Folding  Seat 


and  suites  that  comply  with  9.3  (Visual  Alanns, 
Notification  Devices,  and  Telephones)  shall  be 
provided  In  conformance  with  the  following 
table: 


Number  of 

AeceMlble 

ElemenU 

Elements 

1   to  25 

1 

26  to   50 

2 

51  to  75 

3 

76  to    100 

4 

101   to   150 

5 

151   to  200 

6 

201   to  300 

7 

301   to  400 

8 

401   to   500 

9 

501   to    1000 

2%  of  total 

1001  and  over 

20  plus  1  for 

each  100  over  1000 

9.2  Requirements  for  Accessible  Units.  Sleeping  Rooms  and  Suites 


9.1.4  Classes  of  keeping 
Accommodations. 

(1)  In  order  to  provide  persons  with  dis- 
abilities a  range  of  options  equivalent  to  those 
available  to  other  persons  senred  by  the  facility, 
sleeping  rooms  and  suites  required  to  be  acces- 
sible by  9. 1 .2  shaU  be  dispersed  among  the 
various  classes  oi  sleeping  accommodations 
available  to  patrons  of  the  place  of  transient 
lodging.  Factors  to  be  considered  Include  room 
size.  cost,  amenities  provided,  and  the  nimiber 
of  beds  provided. 

(2)  Equivalent  Facilitation.  For  purposes 
of  this  section,  tt  shall  be  deemed  equivalent 
facilitation  if  the  operator  of  a  facility  elects  to 
limit  construction  of  accessible  rooms  to  those 
Intended  for  multiple  occupancy,  provided  that 
such  nx>ms  are  made  available  at  the  cost  of 

a  slngk-occupancy  room  to  an  individual  with 
disabilities  who  requests  a  single-occupancy 
room. 

9.1.5.  Alterations  to  Accessible  Units, 
Sleeping  Rooms,  and  Suites,  when  sleep- 
ing nxxns  are  being  altered  in  an  existing 
facility,  or  portion  thereof,  subject  to  the 
requirements  of  this  section,  at  least  one 
sleeping  room  or  suite  that  complies  with  the 
requirements  of  9.2  (Requirements  for  Acces- 
sible Units.  Sleeping  Rooms,  and  Suites)  shall 
be  provided  for  each  25  sleeping  rooms,  or 
fraction  thereof,  of  rooms  being  altered  until 
the  number  of  such  rooms  provided  equals  the 
number  required  to  be  accessible  with  9. 1.2. 
In  addition,  at  least  one  sleeping  room  or  suite 
that  complies  with  the  requirements  of  9.3 
(Visual  Alanns.  Notification  Devices,  and 
Telephones)  shall  be  provided  for  each  25 
sleeping  rooms,  or  fi^ctlon  thereof,  of  rooms 
being  altered  until  the  number  of  such  rooms 
equals  the  number  required  to  be  accessible 
by  9. 1.3. 

9.2  Requirements  for  Accessible  Units, 
Sleeping  Rooms  and  Suites. 

9.2.1  General.  Units,  sleeping  rooms,  and 
suites  required  to  be  accessible  by  9. 1  shall 
compfy  with  9.2. 

9.2.2  Minimum  Requirements.  An  acces- 
sible unit,  sleeping  room  or  suite  shall  be  on  an 


accessible  route  complying  with  4.3  and  have 
the  following  accessible  elements  and  spaces. 

(1)  Accessible  sleeping  rooms  shall  have  a 
36  In  (9 1 5  mm)  clear  width  maneviverlng 
space  located  along  both  sides  of  a  bed.  except 
that  where  two  beds  are  provided,  this  require- 
ment can  be  met  by  providing  a  36  In  (915  mm) 
wide  maneuvering  space  located  between  the 
two  beds. 

(2)  An  accessible  route  complying  with  4.3 
shall  cotmect  all  accessible  spaces  and  ele- 
ments, including  telephones,  within  the  unit, 
sleeping  room,  or  suite.  This  is  not  intended  to 
require  an  elevator  in  multi-stoiy  units  as  long 
as  the  spaces  identified  in  9.2.2(6)  and  (7)  are 
on  accessible  levels  and  the  accessible  sleeping 
area  is  suitable  for  dual  occupancy. 

(3)  Doors  and  doorways  designed  to  allow 
passage  into  and  within  all  sleeping  rooms, 
suites  or  other  covered  units  shall  comply 
with  4. 13. 

(4)  If  fixed  or  buUt-ln  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers  are 
provided  in  accessible  spaces,  at  least  one  of 
each  type  provided  shall  contain  storage  space 
complying  with  4.25.  Additional  storage  may 
be  provided  outside  of  the  dimensions  required 
by  4.25. 

(5)  All  controls  in  accessible  units,  sleeping 
rooms,  and  suites  shall  comply  with  4.27. 

(6)  Where  provided  as  part  of  an  accessible 
unit,  sleeping  room,  or  suite,  the  following 
spaces  shall  be  accessible  and  shall  be  on  an 
accessible  route: 

(a)  the  living  area. 

(b)  the  dining  area. 

(c)  at  least  one  sleeping  area. 

(d)  patios,  terraces,  or  balconies. 

EXCEPTION:  The  requirements  of  4. 13.8 
and  4.3.8  do  not  apply  where  it  is  necessary  to 
utilize  a  higher  door  threshold  or  a  change  in 
level  to  protect  the  integrity  of  the  unit  from 
wind/water  damage.  Where  this  exception 
results  in  patios,  terraces  or  balconies  that  are 
not  at  an  accessible  level,  equivalent  facilitation 
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shall  be  provided.  (E.g..  equivalent  facilitation 
at  a  hotel  patio  or  balcony  might  consist  of 
providing  raised  decking  or  a  ramp  to  provide 
accessibility.) 

(e)  at  least  one  fuU  bathroom  (l.e..  one 
with  a  water  closet,  a  lavatory,  and  a  bathtub 
or  shower). 

(f)  if  only  half  baths  are  provided,  at  least 
one  half  bath. 

(g)  carports,  garages  or  parking  spaces. 

(7)  Kitchens.  Kitchenettes,  or  Wet  Bars. 
When  provided  as  accessory  to  a  sleeping  room 
or  suite,  kitchens,  kitchenettes,  wet  bars,  or 
similar  amenities  shall  be  accessible.  Clear 
floor  space  for  a  front  or  parallel  approach  to 
cabinets,  counters,  sinks,  and  appliances  shall 
be  provided  t6  comply  with  4.2.4.  Countertops 
and  sinks  shall  be  mounted  at  a  maximum 
height  of  34  In  (865  mm)  above  the  floor.  At 
least  flfly  percent  of  shelf  space  in  cabinets  or 
refrigerator/freezers  shall  be  within  the  reach 
ranges  of  4.2.5  or  4.2.6  and  space  shall  be 
designed  to  allow  for  the  operation  of  cabinet 
and/or  appliarx^e  doors  so  that  all  cabinets 
and  appliances  are  accessible  and  usable. 
Controls  and  operating  mechanisms  shall 
comply  with  4.27. 

(8)  Sleeping  room  accommodations  for 
persons  with  hearing  Impairments  required  by 
9. 1  and  complying  with  9.3  shall  be  provided 
In  the  accessible  sleeping  room  or  suite. 

9.3  Visual  Alarms,  Notification 
Devices  and  Telephones. 

9.3.1  Genezal.  In  sleeping  rooms  required 
to  comply  with  this  section,  auxiliary  visual 
alarms  shall  be  provided  and  shall  comply  with 
4.28.4.  Visual  notlfk:aUon  devices  shall  also  be 
provided  In  units,  sleeping  rooms  and  suites  to 
alert  room  occupants  of  incoming  telephone 
calls  and  a  door  knock  or  bell.  Notification 
devices  shall  not  be  cormected  to  auxlllaiy 
visual  alarm  signal  appliances.  Permanently 
installed  telephones  shall  have  volume  controls 
complying  with  4.31.5:  an  accessible  electrical 
outlet  within  4  ft  (1220  mm)  of  a  telephone 
connection  shall  be  provided  to  facilitate  the 
use  of  a  text  telephone. 


9.3.2  Equivalent  Facilitation.  For  pur- 
poses of  this  section,  equivalent  facilitation 
shall  include  the  installation  of  electrical 
outlets  (including  outlets  connected  to  a 
facility's  central  alarm  system)  and  telephone 
wiring  in  sleeping  rooms  and  suites  to  enable 
persons  with  hearing  Impalnnents  to  utilize 
portable  visual  alarms  and  communication 
devices  provided  by  the  operator  of  the  facility. 

9.4  Other  Sleeping  Rooms  and 
Suites.  Doors  and  doorways  designed  to  allow 
passage  into  and  within  all  sleeping  units  or 
other  covered  units  shall  comply  with  4. 13.5. 

9.5  Transient  Lodging  in  Homeless 
Shelters.  Halfway  Houses,  Transient 
Group  Homes,  and  Other  Social 
Service  Establishments. 

9.5.1  New  Construction.  In  new  construc- 
tion all  public  use  and  common  use  areas  are 
required  to  be  designed  and  constructed  to 
comply  with  section  4.  At  least  one  of  each  type 
of  amenity  (such  as  washers,  dryers  and  simi- 
lar equipment  installed  for  the  use  of  occu- 
pants) in  each  common  area  shall  be  accessible 
and  shall  be  located  on  an  accessible  route  to 
any  accessible  unit  or  sleeping  accommodation. 

EXCEPTION:  Where  elevators  are  not  provided 
as  allowed  in  4.1.3(5).  accessible  amenities  are 
not  required  on  Inaccessible  floors  as  long  as 
one  of  each  type  is  provided  In  common  areas 
on  accessible  floors. 

9.5.2  Alterations. 

(1)  Social  service  establishments  which  are 
not  homeless  shelters: 

(a)  The  provisions  of  9.5.3  and  9.1.5  shall 
apply  to  sleepiiig  rooms  and  beds. 

(b)  Alteration  of  other  areas  shall  be  con- 
sistent with  the  new  construction  provisions 
of  9.5.1. 

(2)  Homeless  shelters.  If  the  following  ele- 
ments are  altered,  the  following  requirements 
apply: 
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9.3.2  Equivalent  Facilitation.  For  pur- 
poses of  this  secuon.  equivalent  facUltatlon 
shall  Include  the  installation  of  electrical 
outlets  (Including  outlets  connected  to  a 
facility's  central  alarm  system)  and  telephone 
wiring  in  sleeping  rooms  and  suites  to  enable 
persons  with  hearing  bnpalnnents  to  utilize 
portable  visual  alarms  and  communication 
devices  provided  by  the  operator  of  the  facility. 

9.4  Other  Sleeping  Rooms  and 
Suites.  Doors  and  doorways  designed  to  allow 
passage  into  and  within  all  sleeping  units  or 
other  covered  units  shall  comply  with  4. 13.5. 

9.5  Transient  Lodging  in  Homeless 
Shelters,  Halftray  Houses,  Transient 
Group  Homes,  and  Other  Social 
Service  Establishments. 

9.5.1  New  Construction.  In  new  construc- 
tion all  public  use  and  common  use  areas  are 
required  to  be  designed  and  constructed  to 
comply  with  section  4.  At  least  one  of  each  type 
of  amenity  (such  as  washers,  dryers  and  simi- 
lar equipment  installed  for  the  use  of  occu- 
pants) in  each  common  area  shall  be  accessible 
and  shall  be  located  on  an  accessible  route  to 
any  accessible  unit  or  sleeping  accommodation. 

EXCEPTION:  Where  elevators  are  not  provided 
as  allowed  in  4. 1 .3(5).  accessible  amenities  are 
not  required  on  inaccessible  floors  as  long  as 
one  of  each  type  is  provided  in  common  areas 
on  accessible  floors. 

9.5.2  Alterations. 

(1)  Social  service  establishments  which  are 
not  homeless  shelters: 

(a)  The  provisions  of  9.5.3  and  9.1.5  shall 
apply  to  sleeping  rooms  and  beds. 

(b)  Alteration  of  other  areas  shall  be  con- 
sistent with  the  new  construction  provisions 
>f  9.5.1. 

(2)  Homeless  shelters.  If  the  following  ele- 
nents  are  altered,  the  following  requirements 
ipply: 


10.0  Transportation  Facilities 


(a)  at  least  one  public  entrance  shall  allow  a 
person  with  mobility  impaiirnents  to  approach, 
enter  and  exit  Including  a  minimum  clear  door 
width  of  32  In  (815  mm). 

(b)  sleeping  space  for  homeless  persons  as 
provided  in  the  scoping  provisions  of  9. 1 .2 
shall  Include  doors  to  the  sleeping  area  with  a 
minimum  clear  width  of  32  in  (815  mm)  and 
maneuvering  space  around  the  beds  for  per- 
sons with  mobility  impairments  complying 
with  9.2.2(1). 

(c)  at  least  one  toilet  room  for  each  gender 
or  one  unisex  toilet  room  shall  have  a  mini- 
mum clear  door  width  of  32  in  (815  mm), 
minimum  turning  space  complying  with  4.2.3, 
one  water  closet  complying  with  4. 16.  one 
lavatory  complying  with  4. 19  and  the  door  shall 
have  a  privacy  latch:  and.  if  provided,  at  least 
one  tub  or  shower  shaU  comply  with  4.20  or 
4.21,  respectively. 

(d)  at  least  one  common  area  which  a 
person  with  mobility  impairments  can 
approach,  enter  and  exit  including  a  mini- 
mum clear  door  width  of  32  in  (8 15  mm). 

(e)  at  least  one  route  connecting  elements 
(a),  (b).  (c)  and  (d)  which  a  person  with  mobility 
impairments  can  use  including  minimum  clear 
width  of  36  in  (915  mm),  passing  space  com- 
plying with  4.3.4.  turning  space  complying  with 
4.2.3  and  changes  in  levels  complying  with 
4.3.8. 

(f)  homeless  shelters  can  comply  with  the 
provisions  of  (a) -(e)  by  providing  the  above 
elements  on  one  accessible  floor. 

9.5.3.  Accessible  Sleeping 
Accommodations  in  New  Construction. 

Accessible  sleeping  rooms  shall  be  provided  in 
conformance  with  the  table  in  9. 1.2  and  shall 
comply  with  9.2  Accessible  Units.  Sleeping 
Rooms  and  Suites  (where  the  items  are  pro- 
vided). Additional  sleeping  rooms  that  comply 
with  9.3  Sleeping  Accommodations  for  Persons 
with  Hearing  Impairments  shall  be  provided  in 
conformance  with  the  table  provided  in  9. 1.3. 

In  facilities  with  multi-bed  rooms  or  spaces, 
a  percentage  of  the  beds  equal  to  the  table 
provided  In  9.1.2  shall  comply  with  9.2.2(1). 


10. 


TRANSPORTATION 
FAdLITIES.  (Reserved). 
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APPENDIX 


This  appendix  contains  materials  of  an  advi- 
sory nature  and  provides  additional  information 
that  should  help  the  reader  to  understand  the 
minimum  requirements  of  the  guidelines  or  to 
design  buildings  or  facilities  for  greater  accessi- 
bility. The  paragraph  numbers  correspond  to 
the  sections  or  paragraphs  of  the  guideline  to 
which  the  material  relates  and  are  therefore 
not  consecutive  (for  example,  A4.2. 1  contains 
additional  information  relevant  to  4.2.1).  Sec- 
tions of  the  guldeltnes  for  which  additional 
material  appears  in  this  appendix  have  been 
indicated  by  an  asterisk.  Nothing  in  this  appen- 
dix shall  in  any  way  obviate  any  obligation  to 
comply  with  the  requirements  of  the  guidelines 
Itself 

A2.2  Equivalent  F€u:Uitation.  Specific 
examples  of  equivalent  facllUation  are  found  in 
thefoUowtng  sections: 


4.i.mm 

Elevators  {n  Alterations 

4.3J.9 

Text  Telephones 

7.2 

Sales  and  Service 

Counters.  Teller  Windows. 

Information  Counters 

9.1.4 

Classes  of  Sleeping 

Accommodatlor\s 

9.2.2(6)(d) 

Requirements  for  Accessible 

Units,  Sleeping  Rooms,  and 

Suites 

A4.1.1  ApplicaHon. 

A4. 1.1(3)  Areas  Used  Only  by  En^loyees 
as  Work  Areas.  Where  there  are  a  series  of 
individual  work  stations  of  the  same  type  (e.g., 
laboratories,  service  counters,  ticket  booths), 
5%,  but  not  less  than  one,  of  each  type  of  work 
station  should  be  constntcted  so  that  an  indi- 
vidual with  disabilities  can  maneuver  within 
the  work  stations.  Rooms  housing  individual 
offices  tn  a  typical  office  building  must  meet  the 
requirements  of  the  guidelines  concerning  doors, 
accessible  routes,  etc.  but  do  not  need  to  aUow 
for  maneuvering  space  around  individual  desks. 
Modifications  required  to  pennit  maneuvering 
wUhin  the  work  area  may  be  accomplished  as 
a  reasoruible  accommodation  to  individual 
employees  wUh  disabUUies  under  Title  I  of  the 
ADA.  Consideration  should  also  be  given  to 
placing  shelves  in  employee  work  areas  at  a 


convenient  height  for  accessibility  or  installing 
commerciaUy  cwaHable  shelving  that  is  adjust- 
able so  that  reasonable  accommodations  can 
be  made  tn  the  future. 

If  work  stations  are  made  accessible  they 
should  comply  with  the  applicable  provisions 
of  4.2  through  4.35. 

A4.1.2  Accessible  Sites  and  Eixterior 
Facilities:  New  Construction. 

A4.1.2(SX^  Valet  Parking.  Valet  parking  is 
not  always  usable  by  individuals  with  disabUi- 
Oes.  For  Instance,  an  indiitidual  may  use  a  type 
of  vehicle  controls  (hat  render  the  regular  con- 
trols inoperable  or  the  driver's  seat  tn  a  van  may 
be  remcHxd.  In  these  sUuations,  another  person 
cannot  park  the  vehicle.  It  is  recommended  that 
some  self  parking  spaces  be  provided  at  vcdet 
parking  facilities  for  individuals  whose  vehicles 
cannot  be  parked  by  another  person  and  that 
such  spaces  be  located  on  an  accessible  route 
to  the  entrance  of  the  facility. 

A4.1 .3  Accessible  Buildings:  New 
Construction. 

A4. 1.3(5)  OrdyfiUl  passenger  elevators  are 
covered  by  the  accessibility  provisions  of  4.10. 
Materials  and  equipment  hoists,  freight  eleva- 
tors not  intended  for  passenger  use,  dumbwait- 
ers, and  construction  elevators  are  not  covered 
by  these  guidelines.  If  a  buUdirm  (s  exempt  from 
the  elevator  requirement.  It  is  not  necessary  to 
provide  a  platform  lifi  or  other  mearxs  of  vertical 
access  in  lieu  of  an  elevator. 

Under  Exception  4,  platform  lifis  are  allowed 
where  existing  conditions  make  U.  impractical 
to  Install  a  ramp  or  elevator.  Such  corvdttions 
generaUy  occur  where  U  is  essential  to  provide 
access  to  smaU.  raised  or  lowered  areas  where 
space  may  not  be  available  for  a  ramp.  Ex- 
amples include,  but  are  not  Umtted  to,  raised 
pharmacy  platforms,  commercial  offices  raised 
above  a  sales  floor,  or  radio  and  news  booths. 

A4. 1.3(9)  Supervised  automatic  sprinkler 
systems  have  built  In  signals  for  monitoring 
features  of  the  system  such  as  the  opening  and 
closing  of  water  control  valves,  the  power  siq)- 
pllesfor  needed  pumps,  water  tank  levels,  and 
for  indicating  condttions  that  wlU  impair  the 
satisfactory  operation  of  the  sprinkler  system. 


A4.2  Space  Allowance! 


Because  of  these  monitt 
vised  autcxnatic  sprtnkU 
level  of  satisfactoiy  peij 
to  fire  corvdttions. 

A4.1.3(10)lfanoddn 

fountains  is  provided  or 
in  4.1.3(10)(b)  may  be  n 
the  odd  number  to  an  ei 
Iat1ng50%oftheevenr\ 
one  drlrMng  fountain  a 
comply  with  4.15,  those 
dispersed  to  aUow  whet 
access.  For  example,  in 
a  convention  center  thai 
several  locations  on  afl 
fountains  should  be  loa 
users  do  not  have  to  tm 
than  other  people  to  ust 
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Appendix 


A4.2  Space  Allowances  and  Reach  Ranges 


cotwenient  height  for  accessibility  or  installing 
conunercially  available  shelving  that  is  adjust- 
able so  that  reasonable  accommodations  can 
be  made  tn  the  future. 

If  work  stations  are  made  accessible  they 
should  comply  with  the  applicable  provisions 
of  4.2  through  4.35. 

A4.1.2  Accessible  Sites  caid  Exterior 
Facilities:  New  Construction, 

A4.1.2(5X^  Valet  Parking.  Valet  parking  is 
not  ahvays  usable  by  tndividuals  with  disabili- 
ties. For  Instance,  an  individual  may  use  a  type 
of  vehicle  controls  that  render  the  regular  con- 
trols inoperable  or  the  driver's  seat  tn  a  van  may 
be  renvMxd.  In  these  situations,  another  person 
cannot  park  the  vehicle.  It  is  recommended  that 
some  self-parking  spaces  be  provided  at  valet 
parking  facilities  for  individuals  whose  vehicles 
cannot  be  parked  by  another  person  and  that 
such  spaces  be  located  on  an  accessible  route 
to  the  entrance  of  the  facility. 

A4.1.3  Accessible  Buildings:  New 
Construction. 

A4. 1 .3(5)  OnlyfiUl  passenger  elevators  are 
covered  tnj  the  accessibility  provisions  of  4.10. 
Materials  and  equipnent  hoists,  freight  eleva- 
tors not  intended  for  passenger  use,  dumbwait- 
ers, and  construction  elevators  are  not  covered 
by  these  guidelines.  If  a  buHdir^g  is  exempt  from 
the  elevator  requirement,  it  is  not  necessary  to 
provide  a  platform  10.  or  other  means  of  vertical 
access  in  lieu  of  an  elevator. 

Under  Exception  4,  platform  lifts  are  allowed 
where  existing  condttions  make  it  impractical 
to  install  a  ramp  or  elevator.  Such  condttions 
generally  occur  where  U  is  essential  to  provide 
access  to  smcdl  raised  or  lowered  areas  where 
space  may  not  be  available  for  a  ramp.  Ex- 
amples include,  but  are  not  Umtted  to,  raised 
pharmacy  platforms,  commercial  offices  raised 
above  a  sales  floor,  or  radio  and  news  booths. 

A4. 1.3(9)  Supervised  automatic  sprinkler 
systems  have  built  in  signals  for  monitoring 
features  of  the  system  such  as  the  opening  and 
closing  of  water  control  valves,  the  power  sup- 
plies for  needed  pumps,  water  tank  levels,  and 
for  indicating  condttions  that  wUl  impair  the 
satisfactory  operation  of  the  sprtrJcIer  system. 


Al 


Because  of  these  monitoring  features,  super- 
vised automatic  sprinkler  systems  have  a  high 
level  of  satisfactory  performance  and  response 
to  fire  condttions. 

A4. 1 .3(1 0)  If  an  odd  number  qf  drinking 
fountains  is  provided  on  a  floor,  the  requirement 
in  4.1.3(10)(b)  may  be  met  by  rounding  down 
the  odd  number  to  an  even  number  and  calcu- 
lating 50%  of  the  even  number.  When  more  than 
one  drir^king  fountain  on  a  floor  (s  required  to 
comply  with  4.15,  those  fountains  should  be 
dispersed  to  aUow  wheelchair  users  convenient 
access.  For  example,  in  a  large  facUUy  such  as 
a  convention  center  that  has  water  fountains  at 
several  locations  on  a  floor,  the  accessible  water 
fountains  should  be  located  so  that  wheelchair 
users  do  not  haix  to  travel  a  greater  distance 
than  other  people  to  use  a  drlrikingfowttatn. 

A4. 1.3(1 7)BW  In  addition  to  the  requirements  of 
section  4. 1 .3(1 7)(bi,  the  installation  of  additional 
volume  controls  is  encouraged.  Volume  controls 
may  be  installed  on  any  telephone. 

A4. 1 .3(1 9ta)  Readily  removable  orfoidirxg 
seating  units  may  be  installed  tn  Ueu  of  provid- 
ing an  open  space  for  wheelchatr  users.  Folding 
seating  units  are  usually  twojixed  seats  that 
can  be  easily  folded  into  afixed  center  bar  to 
allow  far  one  or  two  open  spaces  for  wheelchair 
users  when  necessary.  These  units  are  more 
easily  adapted  than  removable  seats  which 
generally  require  the  seat  to  be  removed  tn 
advance  by  the  facility  management 

Either  a  sign  or  a  marker  placed  on  seating  with 
removable  or  folding  arm  rests  (s  required  by 
this  section  Consideration  should  be  given  for 
ensuring  identification  of  such  seats  in  a  dark- 
ened theater.  For  example,  a  marker  which 
contrasts  (light  on  dark  or  dark  on  light)  arxd 
which  also  reflects  light  could  be  placed  on  the 
side  of  such  seating  so  as  to  be  visible  in  a 
lighted  audOorium  and  also  to  reflect  light fixmi 
aflashUghL 

A4.1.6  Accessible  Buildings: 
Alterations. 

A4.1.6(l)Pl)  When  an  entrance  is  being 
altered,  it  (s  preferable  that  those  entrances 
being  altered  be  made  accessible  to  the  extent 
feasible. 


A2 


A4.2  Space  Allowances  and  Reach 
Ranges. 

A4.2.1  Wheelchair  Passage  Width. 

(1)  Space  Requirements  for  Wheelchairs. 
Many  persons  who  use  wheelchairs  need  a 
30  In  (760  nun)  clear  opening  width  for  door- 
ways, gates,  and  the  like,  when  the  latter  are 
entered  head-on.  If  the  person  is  unfamiliar 
with  a  building,  if  competing  traffic  is  heavy. 
If  sudden  or  frequent  movements  are  needed, 
or  if  the  wheelchair  must  be  turned  at  an 
opening,  then  greater  clear  widths  arc  needed. 
For  most  situations,  the  addition  of  an  inch  of 
leeway  on  either  side  is  sufficient.  Thus,  a 
minimum  clear  width  of  32  in  (8 15  mm)  will 
provide  adequate  clearance.  However,  when 
an  opening  or  a  restriction  in  a  passageway  is 
more  than  24  in  (610  mm)  long,  it  is  essentially 
a  passageway  and  must  be  at  least  36  In 

(915  mm)  wide. 

(2)  Space  Requirements  for  Use  of  Walking 
Aids.  Although  people  who  use  walking  aids 
can  maneuver  through  clear  width  openings 
of  32  in  (815  mm),  they  need  36  in  {915  mm) 
wide  passageways  and  walks  for  comfortable 
gaits.  Crutch  tips,  often  extending  down  at  a 
wide  angle,  are  a  hazard  in  narrow  passage- 
ways where  they  might  not  be  seen  by  other 
pedestrians.  Thus,  the  36  In  (915  mm)  width 
provides  a  safety  allowance  both  for  the  person 
u;tth  a  disability  and  for  others. 

(3)  Space  Requirements  for  Passing.  Able- 
bodied  persons  in  winter  clothing,  walking 
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Flg.Al 

Minimum  Passage  Width  for  One  Wheelchair 

and  One  Ambulatory  Person 
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1965 


min 


Flg.A2 
Space  Meeded  for  Smooth  O-Tum  in  a  Wheelchair 


seat 


,»«v 


^  5i 

S  sfe  f5§  5p 


NOTE:  Footrests  may  extend  further  for  tall  people 


Flfl.A3 
Dimensions  of  Aduit-Slzed  Wheelchairs 


straight  ahead  wtth  aims  swingiiig.  need 
32  in  (815  mm)  of  width,  which  includes  2  in 
(50  mm)  on  either  side  for  sway,  and  another 
1  in  (25  mm)  tolerance  on  either  side  for  clear- 
ing nearby  objects  or  other  pedestrians.  Almost 
all  wheelchair  users  and  those  who  use  walk- 
ing aids  can  also  manage  within  this  32  in 
(815  mm)  width  for  short  distances.  Thus,  two 
streams  of  trafllc  can  pass  in  64  in  (1625  mm) 
in  a  comfortable  flow.  Sixty  inches  (1525  mm) 
provides  a  minimum  width  for  a  somewhat 
more  restricted  flow.  If  the  clear  width  is  less 
than  60  in  (1525  mm),  two  wheelchair  users 
will  not  be  able  to  pass  but  will  have  to  seek 
a  wider  place  for  passing.  Forty-eight  inches 
(1220  mm)  is  the  minimum  width  needed  for 
an  ambulatory  person  to  pass  a  nonambu- 
latoiy  or  seml-ambulatoiy  person.  Within 
this  48  in  (1220  mm)  width,  the  ambulatory 
person  will  have  to  twist  to  pass  a  wheelchair 
user,  a  person  with  a  senAce  animal,  or  a 


24 


^^^ 


24 


A4.3  Accessible  Route 


seml-ambulatoiy  perso 
leeway  for  swaying  or  n 

A4.2.3  Wheelchair  1 

These  guidelines  specifi, 
60  in  (1525  mm)  dlame 
^525  mm  by  1525  mm 
pivoting  180-degree  tui 
space  is  usually  satlsfa 
around,  but  many  peoi 
turn  without  repeated  t 
surrounding  objects.  Tl 
Fig.  A2  will  allow  most 
complete  U-turns  withe 

A4.2.4  Clear  Floor  c 
Wheelchairs.  The  wh< 

in  Fig.  A3  represent  typ 
laige  adult  male.  The  s 
this  guideline  are  basec 
clearances  that  will  ace 
chairs.  Fig.  A3  provides 
design  not  covered  by  t 

A4.2.5  8LA4.2.BRe 

persons  seated  in  whee 
clarified  by  Fig.  A3(a}.  1 
mate  in  the  plan  view  tl 
Fig.  4,  5.  and  6. 

A4.3  Accessible  Ri 
A4.3.1  General. 

(1)  Travel  Distances, 
mobility  impairments  c 
slow  speeds;  for  many, 
could  take  about  2  mln 
rate  of  about  1.5  ft/s  (4 
ground.  It  also  assume; 
would  move  continuous 
over  100  ft  (30  m).  disa 
rest  frequently,  which  s 
their  trip  times.  Resting 
for  every  100  ft  (30  m)  ( 
travel  times  for  people  i 
stamina.  In  inclement  v 
and  resting  can  greatly 
person's  exposure  to  th 

(2)  Sites.  Level.  Indln 
running  slopes  lower  th 
provide  more  convenlen 
with  maximum  allowab 
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A4.2  Space  Allowances  and  Reach  Ranges 


straight  ahead  wtth  arms  swinging,  need 
32  in  (815  mm)  of  width,  which  Includes  2  in 
(50  mm)  on  either  side  for  sway,  and  another 
1  in  (25  mm)  tolerance  on  cither  side  for  clear- 
ing nearby  objects  or  other  pedestrians.  Almost 
all  wheelchair  users  and  those  who  use  walk- 
ing aids  can  also  manage  within  this  32  in 
(815  mm)  width  for  short  distances.  Thus,  two 
streams  of  tralQc  can  pass  in  64  in  (1625  mm) 
in  a  comfortable  flow.  Sixty  inches  (1525  mm) 
provides  a  minimum  width  for  a  somewhat 
more  restricted  flow.  If  the  clear  width  is  less 
than  60  in  (1525  mm),  two  wheelchair  users 
will  not  be  able  to  pass  but  will  have  to  seek 
a  wider  place  for  passing.  Forty-eight  inches 
(1220  mm)  is  the  minimum  width  needed  for 
an  ambulatory  person  to  pass  a  nonambu- 
latory or  semi-ambulatory  person.  Within 
this  48  in  (1220  mm)  width,  the  ambulatory 
person  will  have  to  twist  to  pass  a  wheelchair 
user,  a  person  with  a  service  animaL  or  a 


24 
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A4.3  Accessible  Route 


semi-ambulatory  person.  There  will  be  little 
leeway  for  swaying  or  missteps  (see  Fig.  Al). 

A4.2.3  Wheelchair  Turning  Space. 

These  guidelines  specify  a  minimum  space  of 
60  in  (1525  mm)  diameter  or  a  60  tn  by  60  in. 
(1525  mm  by  1525  nm\)  T-shaped  space  for  a 
pivoting  1 80-degree  turn  of  a  wheelchair.  This 
space  is  usually  satisfactory  for  turning 
around,  but  many  people  will  not  be  able  to 
turn  without  repeated  tries  and  bumping  into 
surrounding  objects.  The  space  shown  in 
Fig.  A2  will  allow  most  wheelchair  users  to 
complete  U-tums  without  difficulty. 

A4.2.4  Clear  noor  or  Ground  Space  for 
Wheelchairs.  The  wheelchair  and  user  shown 
in  Fig.  A3  represent  typical  dimensions  for  a 
lai^e  adult  rnale.  The  space  requirements  in 

this  guideline  are  based  upon  maneuvering 
clearances  that  will  accommodate  most  wheel- 
chairs. Fig.  A3  provides  a  uniform  reference  for 
design  not  covered  by  this  guideline. 

A4.2.5  8i  A4.2.6  Reach.  Reach  ranges  for 

persons  seated  in  wheelchairs  may  be  further 
clarified  by  Fig.  A3(aJ.  These  drawings  approxi- 
mate in  the  plan  view  the  informatitm  shown  in 
Fig.  4,  5.  and  6. 

A4.3  Accessible  Route. 

A4.3.1  General. 

(1)  Travel  Distances.  Marry  people  with 
mobility  impairments  can  move  at  only  very 
slow  speeds;  for  many,  traveling  200  ft  (61  m) 
could  take  about  2  minutes.  This  assumes  a 
rate  of  about  1.5  ft/s  (455  mm/s)  on  level 
ground.  It  also  assumes  that  the  traveler 
would  move  continuously.  However,  on  trips 
over  100  ft  (30  m).  disabled  people  are  apt  to 
rest  frequent^,  which  substantially  increases 
their  trip  times.  Resting  periods  of  2  minutes 
for  eveiy  100  ft  (30  m)  can  be  used  to  estimate 
travel  times  for  people  with  severely  limited 
stamina.  In  inclement  weather,  slow  progress 
and  resting  can  greatly  increase  a  disabled 
person's  exposure  to  the  elements. 

(2)  Sites.  Level,  indirect  routes  or  those  with 
running  slopes  lower  than  1:20  can  sometimes 
provide  more  convenlerKe  than  direct  routes 
with  maximum  allowable  slopes  or  with  ramps. 


can*  fi 
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A4.3.10  Egress.  Because  people  with  dis- 
abilities may  visit,  be  employed  or  be  a  resident 
in  any  building,  emei^gency  management  plans 
with  specific  provisions  to  ensure  their  safe 
evacuation  also  play  an  essential  role  in  Are 
safety  and  life  safety. 

A4.d.l  1.3  Stairwau  Width.  A  48  inch 
(1220  tmn)  wide  exU  stairway  is  needed  to 
allow  assisted  evacuation  (e.g.,  carrying  a 
person  in  a  wheelchair)  without  encroaching 
on  the  exit  path  for  ambulatory  persons. 
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A4.6  ParlElng  and  Pa* 


A4.3.11.4  TuMHoay  Communication.  It  is 

essential  that  emergency  communication  not  be 
dependent  on  voice  communicatlans  alone  be- 
caxise  the  safety  of  people  with  hearing  or 
speech  tmpatnnents  could  bejeopardized  The 
visible  signal  requirement  could  be  satisjied 
wUh  somettdng  as  simple  as  a  button  in  the 
area  of  rescue  assistance  that  lights,  tndicattng 
that  help  is  on  the  uxiy.  when  the  message  Is 
answered  at  the  point  of  entry. 

A4.4  Protruding  Objects. 

A4.4.1  General.  Service  animals  are  trained 
to  recognize  and  avoid  hazards.  However,  most 
people  with  severe  impalnnents  of  vision  use 
the  long  cane  as  an  aid  to  mobility.  The  two 
principal  cane  techniques  are  the  touch  tech- 
nique, where  the  cane  arcs  from  side  to  side 
and  touches  points  outside  both  shoulders: 
and  the  diagonal  technique,  where  the  cane 
Is  held  In  a  stationary  position  diagonally 
across  the  body  with  the  cane  tip  touching  or 
Just  above  the  ground  at  a  point  outside  one 
shoulder  and  the  handle  or  grip  extending  to 
a  point  outside  the  other  shoulder.  The  touch 
technique  Is  used  prtmarlly  in  uncontrolled 
areas,  while  the  diagonal  technique  Is  used 
primarily  in  certain  limited,  controlled,  and 
familiar  environments.  Cane  users  arc  often 
trained  to  use  both  techniques. 

Potential  hazardous  objects  are  noticed  only 
If  they  faU  within  the  detection  range  of  canes 
(see  Fig.  A4).  Visually  impaired  people  walking 
toward  an  object  can  detect  an  overhang  If 
Its  lowest  surface  Is  not  higher  than  27  in 
(685  mm).  When  walking  alongside  protruding 
objects,  they  cannot  detect  overhangs.  Since 
proper  cane  and  service  animal  techniques 
keep  people  away  from  the  edge  of  a  path  or 
from  walls,  a  slight  overhang  of  no  more  than 
4  In  ( 100  mm)  Is  not  hazardous. 

A4.5  Ground  and  Floor  Surfaces. 

A4.5.1  General.  People  who  have  difficulty 
walking  or  maintaining  balance  or  who  use 
crutches,  canes,  or  walkers,  and  those  with 
restricted  gaits  are  particularly  sensitive  to 
slipping  and  tripping  hazards.  For  such  people, 
a  stable  and  regular  surface  Is  necessary  for 
safe  walking,  partfcularly  on  stairs.  Wheel- 
chairs can  be  propelled  most  easily  on  surfaces 
that  are  hard,  stable,  and  regular.  Soft  loose 


surfaces  such  as  shag  carpet,  loose  sand  or 
gravel,  wet  clay,  and  Irregular  surfaces  such 
as  cobblestones  can  slgiiifkantly  Impede 
wheelchair  movement. 

Slip  resistance  Is  based  on  the  frictlonal  force 
necessary  to  keep  a  shoe  heel  or  crutch  tip 
from  slipping  on  a  walking  surface  under 
conditions  likely  to  be  found  on  the  surface. 
WhUe  the  dunamic  coefftclent  of  friction  during 
walking  varies  in  a  complex  and  non-untform 
way,  the  static  coefficient  of  friction,  which  can 
be  measured  in  several  ways,  provides  a  close 
approxtmatlon  of  the  slip  reststance  of  a  surface. 
Contrary  to  popular  belief,  some  sUppage  is 
T\ecessar\i  to  walking,  especially  for  persons 
wUh  restricted  gaits;  a  tndy  "non-slip'  surface 
could  not  be  negotiated 

The  Occiqxitlonal  Sqfety  and  Health  Admini- 
stration recommends  that  walking  surfaces 
have  a  static  coefficient  of  friction  of  0.5.  A 
research  prqiect  sponsored  by  the  Architectural 
and  Transportation  Barriers  Compliance  Board 
(Access  Board)  conducted  tests  with  persons 
with  disabilities  and  concluded  that  a  higher 
coefficient  of  friction  was  r^eeded  by  suchper- 
sons.  A  static  coefficient  of  friction  of  0.6  Is 
recommended  for  accessible  routes  and  0.8 
for  rearms. 

It  is  recognized  that  the  coefficient  of  friction 
varies  considerably  due  to  the  presence  of 
contamtnarUs,  water,  floor ffr^ishes.  and  other 
factorsnotunder  the  control  of  the  designer  or 
builder  and  not  subject  to  design  and  construc- 
tion guidelines  and  that  compliance  would  be 
difficult  to  measure  on  the  building  site.  Never- 
theless, maruj  common  building  materials 
suitable  for  flooring  are  now  labeled  with  infor- 
mation on  the  static  coefficient  of  friction.  While 
tt  may  not  be  possible  to  compare  one  product 
directly  with  another,  or  to  guarantee  a  con- 
slant  measure,  builders  and  designers  are 
encouraged  to  specify  materials  with  appropri- 
ate values.  As  more  products  include  informa- 
tion on  slip  resistance,  improved  uniformity  in 
measuremerU  and  specification  is  Ukely.  The 
Access  Board's  advisory  guideUnes  on  Sl^ 
Resistant  Surfaces  provides  additional  infor- 
mation on  this  suiifect 

Cross  sk)pes  on  walks  and  ground  or  floor 
surfaces  can  cause  considerable  dlfikulty  In 
propelling  a  wheefchalr  in  a  straight  line. 
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A4.5  Ground  and  Floor  Surfoces 


surfaces  such  as  shag  carpet,  loose  sand  or 
gravel,  wet  clay,  and  irregular  surfaces  such 
as  cobblestones  can  slgnirk:antly  impede 
wheelchair  movement. 

Slip  resistance  Is  based  on  the  filctlonal  force 
necessary  to  keep  a  shoe  heel  or  crutch  tip 
from  slipping  on  a  walking  surface  under 
conditions  likely  to  be  found  on  the  surface. 
WMe  the  dunamic  coefficient  of  friction,  during 
walking  varies  in  a  complex  and  non-untfonn 
way,  the  sJaHC  coefficient  of  friction,  which  can 
be  measwed  in  severed  wcujs.  provides  a  close 
approximatkm  of  the  slip  resistance  of  a  surface. 
Contrary  to  popular  belief  some  slppage  is 
necessary  to  walking,  especially  for  persons 
with  restricted  gaits;  a  truly  "non-slip'  surface 
could  not  be  negotiated. 

The  Occupational  Safety  and  Health  Admini- 
stration recommends  that  walking  surfaces 
have  a  static  coefficient  effraction  of  0.5.  A 
research  pTQlect  sponsored  by  the  Architectural 
and  Transportation  Barriers  Compliance  Board 
(Access  Board)  conducted  tests  with  persons 
with  disabtHties  and  concluded  that  a  higher 
coefficient  of  friction  was  needed  by  such  per- 
sons. A  static  coefficient  of  friction  of  0.6  is 
recommended  for  accessible  routes  and  0.8 
for  ran^s. 

It  is  recognized  that  the  coefficient  of  friction 
varies  considerably  due  to  the  presence  of 
corvtaminants,  water,  floor  finishes,  and  other 
factors  not  under  the  control  of  the  designer  or 
builder  and  not  subfect  to  design  and  construc- 
tion guidelines  and  that  compliance  would  be 
difficult  to  measure  on  the  building  sUe.  Never- 
theless, many  common  buildtng  matertoLs 
suitable  for  flooring  are  now  labeled  with  infor- 
mation on  the  static  coefficient  of  friction  While 
It  may  not  be  possible  to  compare  one  product 
directly  with  another,  or  to  guarantee  a  con- 
stant measure,  builders  and  designers  are 
encouraged  to  specify  materials  with  appropri- 
ate values.  As  more  products  include  informa- 
tion an  slip  resistance,  improved  urxiformlty  tn 
measuremerU  and  spectfbcatlon  ts  Ukely.  The 
Access  Board's  advisory  guidelines  on  Sli^ 
Resistant  Surfaces  provides  addUional  tr\for- 
matlon  on  this  sut^lect 

Cross  stopes  on  walks  and  ground  or  floor 
surfaces  can  cause  considerable  difficulty  in 
propelling  a  wheekhalr  in  a  straight  line. 


A4.6  Parking  and  Paaaenger  l-ftading  Zones 


A4.5.3  Carpet.  MiKh  more  needs  to  be  done 
In  developing  both  quantitative  and  qualitative 
crtterla  for  carpeting  (te.,  problems  associated 
wtth  texture  and  weave  need  to  be  studied). 
However,  certain  functional  characteristics 
are  well  established.  When  both  carpet  and 
padding  are  used,  it  is  desirable  to  have  mini- 
mum movement  (preferably  none)  between  the 
floor  and  the  pad  and  the  pad  and  the  carpet 
which  would  aUow  the  carpet  to  hump  or  warp. 
In  heavily  trafficked  areas,  a  thick,  soft  (plush) 
pad  or  cushion,  particularly  In  combination 
wtth  long  carpet  pile,  makes  it  difficult  for 
individuals  in  wheelchairs  and  those  with 
other  ambulatory  disabilities  to  get  about. 
Firm  carpeting  can  be  achieved  through 
proper  selection  arul  combination  oi  pad  and 
carpet,  scmietimes  wtth  the  elimination  of  the 
pad  or  cxishlon.  and  wtth  proper  Installation. 
Carpeting  designed  with  a  weave  that  causes  a 
zig-zag  effect  when  wheeled  across  Is  strongly 
discouraged. 

A4.6  Parking  and  Passenger  Loading 
Zones. 

A4.6.3  Parking  Spaces.  The  increasing  use 
of  vans  wUh  side-mounted  l(fis  or  ramps  by 
persons  wtth  dLsabUities  has  necessUated  some 
revisions  tn  specificaOans  for  parking  spaces 
and  a^facerU.  access  aisles.  The  typical  acces- 
sible parking  space  Is  96  in  (2440  mm)  wide 
wtth  an  cuHacervt  60  in  (1525  mm)  access  atsle. 
However,  this  aisle  does  not  permit  Ifis  or 
ramps  to  be  deployed  and  stiU  leave  room  for 
a  person  using  a  wheelchair  or  other  mobility 
aid  to  exit  the  lifl  platfdnn  or  ronip.  In  tests 
oondxided  with  actual  lift/ van/ wheelchair 
combinations,  (under  a  Board-sponsored 
Accessible  Parking  and  Loadb^  Zones  Prefect) 
researchers  found  that  a  space  and  atsle  total- 
ing almost  204  In  (5180  vrmr)  wide  was  needed 
to  deploy  a  l(/l  and  exit  convenienOy.  The  'van 
accessible'  parking  space  required  by  these 
guidelines  provides  a  96  In  (2440  mm)  wide 
space  wtth  a96ti  (2440  mm)  adjacent  access 
aisle  which  Is  Just  wide  enough  to  marteuver 
and  exit  from  a  side  mounted  ((/t  If  a  96  In 
(2440  mm)  access  aisle  Is  placed  between 
two  spaces,  two  *uan  accessible'  spaces  are 
created.  Alterrmtively.  if  the  wide  access  aisle 
Is  provided  at  the  end  of  a  row  (an  area  often 
unused).  It  may  be  possible  to  provide  the 
wide  access  aisle  ivUhout  additional  space 
(see  Fig.  A5(a)). 


A  sl^  (s  needed  to  alert  van  users  to  the  pres- 
ence qfthe  wider  aisle,  but  the  space  (s  not 
intended  to  be  restricted  only  to  uons. 

"Vntversal'  Parkir^  Space  Design.  An  alterrva- 
tive  to  the  provision  of  a  percentage  of  spaces 
wtth  a  wide  aisle,  and  the  assocUited  need  to 
tndude  additional  signage,  (s  the  use  of  what 
has  been  called  the  "uniuersal'  parking  space 
design  Unler  this  design  aU  accessible  spaces 
are  132  In  ,3350 1  oil)  wide  with  a60tn 
(1525  mm)  access  aisle  (see  Fig.  A5(bi).  One 
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Van  Accessible  Space  at  End  Row 
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(b) 
Universal  Parking  Space  Design 

Fig.  A5 
Parking  Space  Alternatives 
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A4.11  PUtfona  lifts  C 


advantage  to  this  design  is  that  no  addittonal 
signage  is  needed  because  all  spaces  can 
cuxommodate  a  van  with  a  side-mounted  lift,  or  ^ 
ramp.  Also,  there  is  no  competUion  between  cars 
and  vans  for  spaces  since  all  spaces  can  accom- 
modate either.  Furthermore,  the  wider  space 
permits  vehicles  to  park  to  one  side  or  the  other 
withtn  the  132  in  (3350  mm)  space  to  allow 
persons  to  extt  and  enter  the  vehicle  on  either 
the  driver  or  passenger  side,  althougK  in  seme 
cases,  this  would  require  exiting  or  entering 
without  a  marked  access  aisle. 

An  esservtial  consideration/or  any  design  is 
having  the  access  aisle  level  with  the  parking 
space.  Since  a  person  with  a  disability,  usirrg 
aiyior  ramp,  must  maneuver  wtthin  the  access 
aisle,  the  atsle  ccmnot  include  a  ramp  or  sloped 
area  The  access  aisle  must  be  connected  to  an 
accessible  route  to  the  appropriate  accessible 
entrance  of  a  buildirig  or  facility.  The  parkirxg 
access  aisle  must  etther  blervd  with  the  acces- 
sible route  or  have  a  curb  ramp  complying  with 
4. 7.  Such  a  curb  ramp  operUng  must  be  located 
wtthin  the  access  atsle  boundaries,  not  wtthin 
the  parking  space  boundaries.  Unfortunately, 
many  facilities  are  designed  with,  a  ramp  that 
is  blocked  when  any  vehicle  parks  in  the  acces- 
sible space.  Also,  the  required  dimensions  of  the 
access  aisle  cannot  be  restricted  by  planters, 
curljs  or  wheel  stops. 

A4.6.4  Signage.  Signs  designating  parking 
places  for  disabled  people  can  be  seen  from  a 
driver's  scat  if  the  signs  are  mounted  high 
enough  above  the  ground  and  located  at  the 
front  of  a  parking  space. 

A4.6.5  Vertical  Clecuxuice.  High-top  vans, 
which  disabled  people  or  treinsportatlon  ser- 
vfces  often  use,  require  higher  clearances  In 
parking  garages  than  automobiles. 

A4.8  Ramps. 

A4.8. 1  General.  Ramps  are  essential  for 
wheelchair  users  if  elevators  or  lifts  are  not 
available  to  connect  different  levels.  However, 
some  people  who  use  walking  aids  have  diffi- 
culty with  ramps  and  prefer  stairs. 

A4.8.2  Slope  and  Rise.  Rarrq)  slopes  be- 
tween 1:16  and  1 .20  are  preferred.  The  ability 
to  manage  an  incline  Is  related  to  both  its 
slope  and  its  length.  Wheetehalr  users  with 


disabilities  affecting  (heir  arms  or  with  low 
stamina  have  serious  difficulty  using  inclines. 
Most  ambulatory  people  and  most  people  who 
use  wheelchairs  can  manage  a  slope  of  1: 16. 
Many  people  cannot  manage  a  slope  of  1: 12  for 
30  ft  (9  m). 

A4.8.4  Landings.  Level  landirxgs  are  essen- 
tial toward  maintaining  an  aggregate  slope  that 
complies  with  these  guidelines.  A  ramp  landing 
that  is  not  level  causes  individuals  using  wheel- 
chairs to  tip  backward  or  bottom  out  when  the 
ramp  (s  approached. 

A4.8.5  Handrails.  The  requirements  for 
stair  and  ramp  handrails  in  this  guideline  are 
for  adults.  When  children  are  principal  users 
in  a  building  or  facility,  a  second  set  of  hand- 
rails at  an  appropriate  height  can  assist  them 
and  aid  in  preventing  accidents. 

A4.9  Stairs. 

A4.9.I  Minimum  Number.  Only  interior 
and  exterior  stairs  connecting  levels  that  are 
not  connected  by  an  elevator,  ramp,  or  other 
accessible  means  of  vertical  access  have  to 
comply  with  4.9. 

A4. 10  Elevators. 

A4.10.6  Door  ProtectlTe  and  Reopening 
Device.  The  required  door  reopening  device 
would  hokl  the  door  open  for  20  seconds  if  the 
doorway  remains  obstructed.  After  20  seconds, 
the  door  may  begin  to  close.  However,  if  de- 
signed in  accordance  with  ASJWE  A17.il  990. 
the  door  closing  movement  could  still  be 
stopped  If  a  person  or  object  exerts  sufficient 
force  at  any  point  on  the  door  edge. 

A4.10.7  Door  and  Signal  Timing  for  Hall 
Calls.  This  paragraph  allows  variation  in  the 
location  of  call  buttons,  advance  time  for  warn- 
ing signals,  and  the  door-holding  period  used 
to  meet  the  time  requirement. 

A4.10.12  Car  Controls.  Industry-wide 
standardization  of  elevator  control  panel  design 
would  make  all  elevators  significantly  more 
convenient  for  use  by  people  with  severe  visual 
impairments.  In  many  cases,  it  will  be  possible 
to  locate  the  highest  control  on  elevator  panels 
within  48  in  (1220  mm)  from  the  floor. 


A4.I2  Windows. 


A? 


■iday,  July  26. 1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  144  /  Friday,  July  26,  1991  /  Rules  and  Regulations  35533 


A4.8  Ramps 


A4.11  PUtfona  Lifts  (Wheelchair  Lifts! 


disabilities  affecting  their  arms  or  with  low 
stamina  have  serious  difficulty  using  Inclines. 
Most  ambulatory  people  and  most  people  who 
use  wheelchairs  can  manage  a  slope  of  1: 16. 
Many  people  cannot  manage  a  slope  of  1 :  12  for 
30  ft  (9  m). 

A4.8.4  Landings.  Level  landings  are  essen- 
tial toward  maintaining  an  aggregate  slope  that 
complies  with  these  guidelines.  A  ramp  landing 
that  is  not  level  causes  individuals  using  wheel- 
chairs to  tip  backward  or  bottom  out  when  the 
ramp  is  approached. 

A4.8.5  Handrails.  The  requirements  for 
stair  and  ramp  handrails  in  this  guideline  are 
for  adults.  When  children  are  principal  users 
in  a  building  or  facility,  a  second  set  of  hand- 
rails at  an  appropriate  height  can  assist  them 
and  aid  in  preventing  accidents. 

A4.9  Stairs. 

A4.9.1  Minimum  Number.  Only  interior 
and  exterior  stairs  connectir^  levels  that  are 
not  connected  by  an  elevator,  ramp,  or  other 
accessible  means  of  vertical  access  have  to 
comply  with  4.9. 

A4. 10  Elevators. 

A4.10.6  Door  Protective  and  Reopening 
Device.  The  required  door  reopening  device 
would  hold  the  door  open  for  20  seconds  if  the 
doorway  remains  obstructed.  After  20  seconds, 
the  door  may  begin  to  close.  However,  if  de- 
signed in  accordance  with  ASME  A17.1-1 990, 
the  door  closing  movement  could  still  be 
stopped  If  a  person  or  object  exerts  sufficient 
force  at  any  point  on  the  door  edge. 

A4.10.7  Door  and  Signal  Timing  for  Hall 
Calls.  This  paragraph  allows  variation  in  the 
location  of  call  buttons,  advamce  time  for  warn- 
ing signals,  and  the  door-holding  period  used 
to  meet  the  time  requirement. 

A4.10.12  Car  Controls.  Industiy-wlde 
standardization  of  elevator  control  panel  design 
would  make  all  elevators  significantly  more 
convenient  for  use  by  people  with  severe  visual 
Impairments.  In  many  cases,  it  will  be  possible 
to  locate  the  highest  control  on  elevator  panels 
within  48  in  (1220  mm)  from  the  floor. 


A4.10.13  Car  Position  Indicators.  A  spe- 
cial button  may  be  provided  that  would  activate 
the  audible  si^ial  within  the  given  elevator  only 
for  the  desired  trip,  rather  than  maintaining 
the  audible  signal  in  constant  operation. 

A4.10.14  Emergency  Communications. 

A  device  that  requires  no  handset  is  easier  to 
use  by  people  who  have  difficulty  reaching. 
Also,  smaU.  handles  on  handset  compartment 
doors  are  not  usable  by  people  who  have 
difficulty  grasping. 

Ideally,  emergency  two-way  convnunJcation 
systems  should  provide  both  voice  and  visual 
display  tntercommunicaOon  so  that  persons 
wtth  hearing  impairments  and  persons  with 
vision  tmpairments  can  receive  tr\format(on 
regarding  the  status  of  a  rescue.  A  voice  inter- 
communication system  carmot  be  the  only 
means  of  communication  because  U  (s  not 
accessible  to  people  ivtth  speech  and  heartr\g 
impairments.  While  a  voice  intercommunication 
system  is  not  required,  at  a  minimum  the 
system  should  provide  both  an  audio  and 
visual  indication  that  a  rescue  is  on  the  way. 

A4.11  Platfonn  Lifts  (Wheelchair 
Wis), 

A4.11.2  Other  Requirements.  Indined 

stairway  chcUrltfts,  and  inclined  and  vertical 
platform  lifts  (wheelchair  lifts)  are  available 
for  short-distance,  vertical  transportation  of 
people  with  disabilities.  Care  should  be  taken 
in  selecting  lifts  as  some  Hfis  are  not  equaUy 
suitable  for  use  by  both  wheelchair  users  caid 
semi-ambulatory  individuals. 

A4.12  Windows. 

A4.12.1  General.  Windows  intended  to  be 
operated  by  occupants  in  accessible  spaces 
should  comply  wUh  4.12. 

A4. 12.2  Window  Hardware,  windows 
requiring  pushing,  pullijyg,  or  lifting  to  open  (for 
example,  double  hung,  sliding,  or  casement  and 
awning  units  wUhout  cranks)  should  require  no 
more  than  5  lbj(22.2  N)  to  open  or  close.  Locks, 
cranks,  arui  other  window  hardivare  should 
comply  with  4.27. 


A4.13  Doors. 

A4.13.8  Thresholds  at  Doorways.  Thresh- 
olds and  surface  height  changes  in  doorways 
are  partlculaiiy  inconvenient  for  wheelchair 
users  who  also  have  low  stamina  or  restric- 
tions in  arm  movement  because  complex 
maneuvering  is  required  to  get  over  the  level 
change  while  operating  the  door. 

A4.13.9  Door  Hardware.  Some  disabled 
persons  must  push  against  a  door  with  their 
chair  or  walker  to  open  it.  Applied  klckplates 
on  doors  with  closers  can  reduce  required 
maintenance  by  withstanding  abuse  from 
wheelchairs  and  canes.  To  be  effective,  they 
should  cover  the  door  width,  less  approod- 
mately  2  in  (51  mm),  up  to  a  height  of  16  in 
(405  mm)  from  its  bottom  edge  and  be  cen- 
tered across  the  u^idth  of  the  door. 

A4.13.10  Door  Closers.  Closers  with  de- 
layed action  features  give  a  person  more  time 
to  maneuver  through  doorways.  They  arc  par- 
tlculariy  useful  on  frequently  used  interior 
doors  such  as  entrances  to  toilet  rooms. 

A4.13.il  Door  Opening  Force.  Although 

most  people  with  disabilities  can  exert  at  least 
5  Ibf  (22.2N).  both  pushing  and  pulling  from  a 
stationary  position,  a  few  people  with  severe 
disabilities  cannot  exert  3  Ibf  (13. 13N).  Al- 
though some  people  cannot  manage  the  allow- 
able forces  in  this  guideline  and  mai^  others 
have  difficulty,  door  closers  must  have  certain 
minimum  closing  forces  to  close  doors  satisfac- 
torily. Forces  for  pushing  or  pulling  doors  open 
are  measured  with  a  push-pull  scale  under  the 
following  conditions: 

(1)  Hinged  doors:  Force  applied  perpen- 
dicular to  the  door  at  the  door  opener  or  30  in 
(760  mm)  from  the  hinged  side,  whichever  is 
farther  from  the  hinge. 

(2)  Sliding  or  folding  doors:  Force  applied 
parallel  to  the  door  at  the  door  pull  or  latch. 

(3)  Application  of  force:  Apply  force  gradually 
so  that  the  applied  force  does  not  exceed  the 
resistance  of  the  door.  In  high-rise  buildings, 
air-pressure  differentials  may  require  a  modifi- 
cation of  this  speclfkatlon  in  order  to  meet  the 
functional  Intent. 
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A4.15  Drinking  Fountains  and  Water  Coolers 


A4.13.12  Antomatlc  Doors  and  Power- 
Assisted  Doors.  Sliding  automaUc  doors  do 
not  need  guard  rails  and  are  more  convenient 
for  wheelchair  users  and  visually  impaired 
people  to  use.  If  slowly  opening  automatic 
doors  can  be  reactivated  before  their  closing 
cycle  Is  completed,  they  wiD  be  more  conve- 
nient In  busy  doorways. 


A4.25  Drinking  Fountains  at^ 
Water  Coolers. 

A4.15.2  Spoilt  Height.  Two  drinking  foun- 
tains, mounted  side  by  side  or  on  a  single  post 
are  usable  by  people  ivith  disabilities  and 
people  whofnd  it  d^lficuU.  to  bend  over. 


18-30    1   18    I 

4S5-7eO ' 45S I 


Takes  transfer  position,  swings       Rennoves  amnrest  transfers. 

footrest  out  of  the  way,  sets 

brakes. 


Moves  wlieeichair  out  of  the        Positions  on  toilet  releases 
way,  changes  (wsition  (some       brake, 
people  fold  chair  or  pivot  it 
90'  to  the  toilet). 


(a) 
Diagonal  Approach 


Takes  transfer  position,  removes 
armrest  sets  tirakes. 


Positions  on  toilet 


(b) 
Side  Approach 

Fig.  A6 
Wheelchair  Transfers 


A4.16  Water  Closets 


A4. 16  Water  Clos 
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A4.16.4  Grab  Bars. 
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A4.15  Drinking  Fountcdns  and 
Water  Coolers. 

A4.15.2  S^KWt  Height.  Two  drtnking  foun- 
tains, mounted  side  by  side  or  on  a  single  post 
are  usable  by  people  with  disabilities  and 
people  who  find  it  difficult  to  bend  over. 


Moves  wheelchair  out  of  the 
way.  changes  (xssition  (some 
people  fold  chair  or  pivot  it 
90'  to  the  toilet). 


Positions  on  toilet  releases 
brake. 


a) 
Approach 


\ 

3 


Positions  on  toilet 


b) 
pproach 

.  A6 

r  Transfers 


A4.16  Water  CIomU 


A4. 16  Water  CloaeU. 

A4. 16.3  Height.  Height  preferences  for 
toilet  seats  vaiy  considerably  among  disabled 
people.  Higher  seat  heights  may  be  an  advan- 
tage to  scnne  ambulatory  disabled  people,  but 
are  often  a  disadvantage  for  wheelchair  users 
and  others.  Toilet  seats  18  in  (455  mm)  high 
seem  to  be  a  reasonable  compromise.  Thick 
seats  and  filler  rings  are  available  to  adapt 
standard  fixtures  to  these  requirements. 

A4.16.4  Oiab  Ban.  Fig.  A6(a)  and  (b)  show 
the  diagonal  and  side  approaches  most  ccxn- 
monly  used  to  transfer  from  a  wheelchair  to  a 
water  closet.  Some  wheelchair  users  can  trans- 
fer from  the  front  of  the  toilet  while  others  use 
a  90-degree  approach.  Most  people  who  use  the 
two  additional  approaches  can  sJso  use  either 
the  diagonal  approach  or  the  side  approach. 

A4.16.5  ntish  Controls.  Flush  valves  and 
related  plumbing  can  be  located  behind  walls 
or  to  the  side  of  the  toilet,  or  a  toilet  seat  lid 
can  be  provided  if  plumbing  fittings  are  directly 
behind  the  toilet  seat.  Such  designs  reduce  the 
chance  of  injury  and  imbalance  caused  by 
leaning  back  against  the  fittings.  Flush  controls 
for  tank-type  toilets  have  a  standardized 
mounting  location  on  the  left  side  of  the  tank 
(facing  the  tank).  Tanks  can  be  obtained  by 
special  order  with  controls  mounted  on  the 
right  side.  If  administrative  authorities  require 
flush  controls  for  flush  valves  to  be  located  in  a 
position  that  conflicts  with  the  location  of  the 
rear  grab  bar,  then  that  bar  may  be  split  or 
shifted  toward  the  wide  side  of  the  toilet  area. 

A4.17  ToUet  Stall*. 

A4.17.3  Size  and  Arrangement.  This 
section  requires  use  ojthe  60  tn  (1525  mm) 
sUmdcaxi  staU  (Figure  30(a))  and  permits  the 
36  in  (915  mw)  or48tn  (1220  mm)  wide  alter- 
nate stall  (Figure  30(b))  only  tn  aUeratlons  where 
provision  of  the  standard  staR  is  technically 
infeasible  or  where  local  plumbing  codes  prohibit 
reduction  in  the  number  affixtures.  A  standard 
stall  provides  a  dear  space  on  one  side  of  the 
water  closet  to  enable  persons  who  use  wheel- 
chatrs  to  perform  a  side  or  diagonal  transfer 
from  the  whe^hair  to  the  water  doset  How- 
ever, some  persons  with  disabilities  who  use 
mobil^y  aids  such  as  walkers,  canes  or  crutches 


A9 


are  better  oiAe  to  use  the  two  pamllel  grab  bars 
tn  the  36  in  (915  mm)  wide  alternate  stall  to 
achieve  a  standing  position. 

In  large  toilet  rooms,  where  six  or  more  toQet 
stalls  are  provided,  it  is  therefore  required  thai 
a36ln(915mm)  uMe  stall  wtth  parallel  grab 
bars  be  provided  fri  nririitim  to  the  standard 
stall  required  tn  new  construction.  The  36  in 
(915  mm)  width  is  necessary  to  achieve  proper 
use  of  the  grab  bars:  wider  stalls  would  position 
the  grab  bars  too  far  apart  to  be  easily  used 
arui  narrower  staUs  uxkM  position  the  grab 
bars  too  dose  to  the  water  doset.  Since  the  stall 
is  primarily  intended  for  use  by  persons  using 
canes,  crutches  and  walkers,  rather  than  wheel- 
chairs, the  length  of  the  stcdl  could  be  conven- 
tlonaL  The  door,  however,  must  swing  outward 
to  ensure  a  usable  space  for  people  who  use 
crutches  or  walkers. 

A4. 17.5  Doors.  To  make  it  easier  for  wheel- 
chair users  to  close  toilet  stall  doors,  doors  can 
be  provided  with  closers,  spring  hinges,  or  a 
pull  bar  mounted  on  the  inside  surface  of  the 
door  near  the  hinge  side. 

A4.19  Layatorles  and  Mlrrorti 

A4.10.6  Mirrors.  If  mirrors  are  to  be  used  by 
both  ambulatory  people  and  wheelchair  users, 
then  they  must  be  at  least  74  tn  (1880  mm) 
high  at  their  topmost  edge.  A  single  full  length 
mirror  can  accommodate  all  people,  liKludlng 
children. 

A4.21  Shower  Stalls. 

A4.21.1  General.  Shower  stalls  that  are 
36  in  by  36  in  (915  mm  by  915  mm)  wide 
provide  additional  safety  to  people  who  have 
difficulty  maintaining  balance  because  adl  grab 
bars  and  walls  are  within  easy  reach.  Seated 
people  use  the  walls  of  36  in  by  36  in  (915  mm 
by  915  mm)  showers  for  back  support.  Shower 
stalls  that  are  60  in  (1525  mm)  wide  and  have 
no  curb  may  increase  usability  of  a  bathroom 
by  wheelchair  users  because  the  shower  area 
provides  additional  maneuvering  space. 

A4.22  Toilet  Rooms. 

A4.22.3  Clear  Floor  Space.  In  many  small 
faciUties,  single-user  restrooms  may  be  the  only 
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facOmes  provided  for  aB.  building  users.  In 
addtOan,  the  guidelines  allow  the  use  of 
"unisex"  or  'famOy'  accessible  toilet  rooms  in 
alterations  when  technical  infeasibiltty  can  be 
denwnstrated.  Experience  has  shown  that  the 
provision  of  accessible  "wUsex"  or  single-user 
restmoms  is  a  reasonable  way  to  provide  access 
for  wheelchair  users  and  any  attendants, 
especially  when  attendants  are  of  the  opposite 
sex.  Since  these  facHtties  have  proven  so  usefid, 
it  is  often  considered  advantageous  to  install  a 
'unisex"  toilet  room  in  new  facilities  in  addition 
to  making  the  multi-stoR  restrooms  accessible, 
especially  in  shopping  malls,  large  auditoriums, 
and  convention  centers. 

Figure  28  (section  4. 1 6)  provides  minimum  clear 
floor  space  dimensions  f(K  toilets  in  accessible 
'unisex"  toUet  rooms.  The  dotted  Itnes  designate 
the  minimum  clear  floor  space,  depending  on 
the  direction  of  approach  required  for  wheel- 
chair users  to  transfer  onto  the  water  closet 
The  dimensions  of  48  in  (1220  mm)  and  60  in 
(1525  mmj.  respectively,  correspond  to  the 
space  required  for  the  two  common  transfer 
approaches  utilized  by  wheelchair  users 
(see  Fig.  A6).  It  is  important  to  keep  in  mtnd  that 
the  placement  of  the  lavatory  to  the  immediate 
side  of  the  water  closet  wUlpreclude  the  side 
approach  transfer  Ulustrated  in  Figure  A6(b). 


A4.22  Toilet  Rooms 


To  accommodate  the  side  transfer,  the  space 
adjacent  to  the  water  closet  must  renuiin  clear 
of  obstruction  for  42  m  (1065  mm)  from  the 
centerUne  of  the  toilet  (Figure  28)  and  the  lava- 
tory must  not  be  located  withtn  this  clear  space. 
A  turning  circle  or  T-tum,  the  clear  floor  space 
at  the  lavatory,  and  maneuvering  space  at  the 
door  must  be  considered  when  determining  the 
possible  wall  locations.  A  privacy  latch  or  other 
accessible  means  of  ensuring  privacy  during  use 
should  be  provided  at  the  door. 

RECOhOiENDATIONS: 

1.  In  new  construction,  accessible  single-user 
restrooms  may  be  desirable  In  some  situations 
because  they  can  accommodate  a  wide  variety 
of  building  users.  However,  they  cannot  be  used 
tn  lieu  of  making  the  multt-staU.  toilet  rooms 
accessible  as  required. 

2.  Where  strict  compliance  to  the  guidelines  for 
accessible  toOet  facilities  ts  technically  infeasible 
in  the  alteration  of  existing  facilities,  accessible 
"unisex"  toilets  are  a  reasonable  alternative. 

3.  In  designing  accessible  single-user  restrooms, 
the  provisions  of  adequate  space  to  aUow  a  side 
transfer  wiU  provide  accommodation  to  the 
largest  number  of  wheelchair  users. 
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A4.22  Toilet  Rooms 


To  acccmmodate  the  side  transfer,  the  space 
at^acent  to  the  water  doset  must  remain  clear 
of  obstruction  for  42  in  (1065  mm)  from  the 
centerUne  of  the  toilet  (Figure  28)  and  the  lava- 
tory must  not  be  located  withtn  this  clear  space. 
A  turrUng  circle  or  T-tum,  the  clear  floor  space 
at  the  Uwatary.  arvi  maneuvering  space  at  the 
door  must  be  considered  when  determining  the 
possible  wall  locations.  A  privacy  latch  or  other 
accessible  means  of  ensuring  privacy  during  use 
should  be  provided  at  the  door. 

RECOMMENDATIONS: 

1.  In  new  construction,  accessible  single-user 
restrooms  may  be  desirable  tn  some  situations 
because  they  can  accommodate  a  wide  variety 
ofbuOding  users.  However,  they  cannot  be  used 
in  lieu  of  making  the  multi-stall  toilet  rooms 
accessible  as  required. 

2.  Where  strict  compliance  to  the  guidelines  for 
accessible  toilet  facilities  is  technically  tnfeasible 
fn  the  alteration  of  existing  facOities.  accessible 
'unisex"  toUets  are  a  reasonable  aUemattve. 

3.  In  designing  accessible  single-user  restrxxjms, 
the  provisions  of  adequate  space  to  allow  a  side 
transfer  wU  provide  accommodation  to  the 
largest  number  of  wheelchair  users. 


A4.23  Bathroonifl.  Bathing  Facilities,  and  Shower  Rooms 


A4.23  Bathrooms.  Bathing  Facilities, 
and  Shower  Roonu. 

A4.23.3  Clear  Floor  Space.  Figure  A7 
styows  two  possible  cor^urattons  of  a  toilet 
room  wUh  a  roll  in  shower.  The  specific  shower 
shown  is  designed  to  Jit  exactly  within  the 
dimenstons  of  a  standard  bathtub.  Since  the 
shower  does  not  have  a  lip.  the  floor  space  can 
be  used  for  required  maneuvering  space.  This 
would  permit  a  toilet  room  to  be  smaller  than 
would  be  permitted  with  a  bathtub  arvd  stiU 
provide  eryoughjloor  space  to  be  ccnsidered 
accessible.  This  design  can  provide  accessibility 
in  facilities  where  space  is  at  a  premtum  (Le.. 
hotels  and  medical  care  facilities).  The  alternate 
roU-tn  shower  (Fig.  57b)  also  provides  si^fficient 
room  for  the  T-tum"  and  does  not  require 
plumbing  to  be  on  more  than  one  wall 

A4.23.9  Medicine  CablneU.  Other  alter- 
natives for  storing  medical  and  persoiud  care 
items  arc  very  useful  to  disabled  people. 
Shelves,  drawers,  and  floor-mounted  cabinets 
can  be  provided  within  the  reach  ranges  of 
disabled  people. 


A4.26  Handrails.  Grab  Bars,  and  Tub 
and  Shower  Seats. 

A4.26.1  General.  Many  disabled  people  rely 

heavily  upon  grab  bars  and  handrails  to  main- 
tain balance  and  prevent  serious  falls.  Many 
people  brace  their  forearms  between  supports 
and  walls  to  give  them  more  leverage  and 
stability  in  maintaining  balance  or  for  llfling. 
The  grab  bar  clearance  of  1-1/2  in  (38  mm) 
required  in  this  guideline  Is  a  safety  clearance 
to  prevent  iiyurlcs  resulting  from  arms  slipping 
throtigh  the  openings.  It  also  provides  adequate 
gripping  room. 

A4.26.2  81se  and  Spacing  of  Grab  Bars 
and  Handrails.  This  speciikatlon  allows  for 
alternate  shapes  of  handrails  as  long  as  they 
allow  an  opposing  grip  similar  to  that  provided 
by  a  circular  section  of  1-1/4  In  to  1-1/2  in 
(32  mm  to  38  mm). 

A4.27  Control*  and  Operating 
Mech€uiism3. 

A4.27.3  Height.  Fig.  A8 further  lUustrxites 
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mandatary  cmd  advisory  control  mounting 
height  provisions  for  typical  equipment 

Electrical  receptades  tnstaUed  to  serve  indi- 
vidual appUances  and  not  intended  for  regular 
or  frequent  use  by  building  occupants  are  not 
required  to  be  mounted  within  the  speckled 
reach  ranges.  Examples  mould  be  receptacles 
installed  specifically  for  uxdl-mounted  docks, 
refrigerators,  and  microwave  ovens. 

A4.28  Alarms. 

A4.28.2  AudlUe  Alaims.  Audible  emeiigency 
signals  must  have  an  intensity  and  frequency 
that  can  attract  the  attention  of  individuals 
who  have  partial  hearing  loss.  People  over  60 
years  of  age  generally  have  difficulty  perceiving 
frequencies  higher  than  10,000  Hz.  An  alarm 
signal  which  has  a  periodic  element  to  its  signal 
such  as  single  stroke  bells  (clang-pause-clang 
pause),  htlow  (up-down-up-down)  and  fast 
whoop  (an-qff-on-off)  are  best  Avoid  continuous 
or  reverberaitng  tones.  Select  a  signal  which  has 
a  sound  characterized  by  three  or  four  dear 
tones  without  a  great  deal  of  "noise'  in  between. 

A4.28.3  '\nsual  Alarms.  The  specifications  in 
this  section  do  not  preclude  the  use  of  zoned  or 
coded  alarm  systems. 

A4.28.4  Aiudllary  Alarms.  Locating  visual 
emergency  alarms  in  rooms  where  persons  who 
are  deaf  may  woric  or  reside  alone  can  ensure 
that  they  will  always  be  warned  when  an 
emergency  alarm  is  activated.  To  be  effective, 
such  devices  must  be  located  and  oriented  so 
that  they  will  spread  signals  and  reflections 
throughout  a  space  or  raise  the  overall  light 
level  sharply.  However,  visual  alarms  alone  are 
not  necessarily  the  best  means  to  alert  sleepers. 
A  study  conducted  by  Underwrtters  Laboratory 
(UU  concluded  that  a  flashing  light  more  than 
seven  times  brighter  was  required  (110  candela 
V.  15  candela,  at  the  same  distance)  to  awaken 
sleepers  as  was  needed  to  alert  awake  subjects 
in  a  normal  daytime  Uluminated  room. 

For  hotel  and  other  rooms  where  people  are 
Ukely  to  be  asleep,  a  signal-activabed  vfbralor 
placed  between  mattress  and  box  spring  or 
under  a  pillow  was  found  by  UL  to  be  much 
more  effective  tn  alerting  sleepers.  Many  readily 
available  devices  are  sound  activated  so  that 
they  could  respond  to  an  alarm  clock,  dock 


radio,  wake-up  telephone  caU  or  room  smoke 
detector.  Acttuattan  by  a  building  alarm  system 
can  either  be  accomplished  by  a  separate  circuit 
activattng  an  auditory  alarm  which  would,  in 
turn,  trigger  the  vibrator  or  by  a  signal  transmit- 
ted through  the  ordinary  1 10-voti.  outlet  Trans- 
mission (^si^uHs  through  the  power  line  ts 
relatively  simple  and  Is  the  basis  of  common, 
inexpensive  remote  light  control  systems  sold  in 
many  department  and  electronic  stores  fothome 
use.  So-called  'wireless'  tntercoms  operate  on 
the  same  prtncipaL 

A4.29  Detectable  Warnings. 

A4.20.2  Detectable  Warnings  on  Walking 
Surfaces.  The  material  used  to  provide  con- 
trast should  contrast  by  at  least  70%.  Ckxitrast 
tn  percent  is  determined  by: 

Contrast » l(B,  -  Bj)/B,)  x  100 

where  B,  =  light  reflectance  value  (LRV)  of  the 
lighter  area 

and  Bj  » light  reflectance  value  (LRV)  of  the 
darker  area. 

Note  that  in  any  application  both  white  and 
black  are  never  absolute;  thus,  B,  never  equals 
100  and  B^  is  always  greater  than  0. 

A4.30  Signage. 

A4.30.1  General.  In  building  complexes 
where  finding  locations  independently  on  a 
routine  basis  may  be  a  necessity  (for  example, 
college  campuses),  tactile  maps  or  prerecorded 
instructions  can  be  very  helpful  to  visually 
impaired  people.  Several  maps  and  auditory 
instructions  have  been  developed  and  tested 
for  specific  applications.  The  type  of  map  or 
instructions  used  must  be  based  on  the  infor- 
mation to  be  conununlcated.  which  depends 
highly  on  the  type  of  buildings  or  users. 

Landmarks  that  can  easily  be  distinguished 
by  visually  impaired  individuals  are  useful  as 
orientation  cues.  Such  cues  include  changes 
In  illumination  level,  bright  colors,  unique 
patterns,  wall  murals,  location  of  special 
equipment  or  other  architectural  features. 

Many  people  with  disabilities  have  limitations 
In  movement  of  their  heads  and  reduced 
peripheral  vision.  Thus,  signage  positioned 


A4.30  Signage 
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radio,  ivake-up  telephone  call  or  room  smoke 
detector.  ActbxMon  by  a  building  alarm  system 
can  either  be  acconxplished  by  a  separate  circuit 
activating  an  auditory  alarm  which  would,  in 
turn  trigger  the  vibrator  or  by  a  signal  transmit- 
ted through  the  ordinary  1  JO-uoft  outlet  Trans- 
mission ofsigryaLs  through  the  power  line  is 
reiatively  simple  and  is  the  basis  of  common, 
ir^expensiue  remote  light  control  systems  sold  in 
many  department  and  electronic  stores  for  home 
use.  So-called  'wireless'  tntercoms  operate  on 
the  same  prtncipaL 

A4.29  Detectable  Warnings. 

A4.29.2  Detectable  Warnings  on  Walking 
Sur&ces.  The  material  used  to  provide  con- 
trast should  contrast  by  at  least  7C%.  Contrast 
tn  percent  is  determtrved  by: 

Contrast  =  [{B,  -  Bj)/B,J  x  100 

where  B,  =  light  reflectance  value  (LRV)  of  the 
lighter  area 

and  Bj  =  light  reflectance  value  (LRV)  of  the 
darker  area. 

Note  that  in  aruj  application  both  white  and 
black  are  never  abscAute:  thus,  B,  never  equals 
100  and  Bj  is  alivays  greater  than  0. 

A4.30  Signage. 

A4.30.1  General.  In  building  complexes 
where  finding  locations  Independently  on  a 
routine  basis  may  be  a  necessity  (for  example, 
coUege  campuses),  tactile  maps  or  prerecorded 
Instructions  can  be  veiy  helpful  to  visually 
Impaired  people.  Several  maps  and  auditory 
Instructions  have  been  developed  and  tested 
For  specific  applications.  The  type  of  map  or 
Instructions  used  must  be  based  on  the  Infor- 
mation to  be  communicated,  which  depends 
highly  on  the  type  of  buildings  or  users. 

Landmarks  that  can  easily  be  distinguished 
by  visually  Impaired  individuals  are  useful  as 
orientation  cues.  Such  cues  include  changes 
in  lllimilnatlon  level,  bright  colors,  unique 
patterns,  wall  murals,  location  of  special 
Equipment  or  other  architectural  features. 

Many  people  with  disabilities  have  limitations 
[n  movement  of  their  heads  and  reduced 
|)erlpheral  vision.  Thus,  signage  positioned 


A4.30  Signage 


perpendicular  to  the  path  of  travel  is  easiest  for 
them  to  notice.  People  can  generally  distinguish 
signage  within  an  aingle  of  30  degrees  to  either 
side  of  the  centerllnes  of  their  faces  without 
moving  their  heads. 

A4.30.2  Character  Proportion.  The  legibil- 
ity of  printed  characters  Is  a  function  of  the 
viewing  distance,  character  height,  the  ratio  of 
the  stroke  width  to  the  height  of  the  character, 
the  contrast  of  color  between  character  and 
background,  and  print  font.  The  size  of  charac- 
ters must  be  based  upon  the  Intended  viewing 
distance.  A  severely  nearsighted  person  may 
have  to  be  much  closer  to  recognize  a  character 
of  a  given  size  than  a  person  with  normal  visual 
acuity. 

A4.30.4  Raised  and  Brailled  Characters 
and  Pictorial  Symbol  Signs 
(Pictognuns).  The  standard  dimensions  for 
literary  Braille  are  as  follows: 

Dot  diameter  .059  In. 

mterdot  spacir^g  .090  tn. 

Horizontal  separation 

between  cells  .241  tn. 

Verticcd  separation 

between  cells  .395  tn. 

Raised  borders  around  signs  containing  raised 
characters  may  make  them  confusing  to  read 
unless  the  border  is  set  far  away  from  the 
characters.  Accessible  signage  with  descripOve 
materials  about  public  buildings,  monuments, 
and  otijects  ofcidtural  interest  may  not  provide 
si^Jiclently  detailed  and  meaningful  irformatiorL 
Interpretive  guides,  audio  tape  devices,  or  other 
methods  may  be  more  effective  in  presenting 
such  trtformaOon. 

A4.30.5  Finish  and  Contrast.  An  eggshell 
finish  (H  to  19  degree  gloss  on  60  degree 
glossimeter)  is  recommended.  Research  indi- 
cates that  signs  are  more  legible  for  persons 
with  low  vision  when  characters  contrast  wUh 
their  backgrourvd  by  at  least  70  percent 
Contrast  in  percent  shall  be  determined  by: 


Contrast  =  [(B,  -  B,)/B,lx  100 


where  B,  ■  Ught  reflectance  value  (LRV)  of  the 
lighter  area 

and  Bj  «  Ught  r^flectarvx  value  (LRV)  qfthe 
darker  area. 

Note  that  tn  any  application  both  whUe  and 
black  are  never  absolute:  thus,  B,  neuer  equals 
100  cmd  B,  (s  always  greater  than  0. 

The  greatest  readability  is  usually  achieved 
through  the  use  of  light -colored  characters  or 
symbols  on  a  dark  background. 

A4.30.7  Symbols  qf  Accessibility  for 
D^erent  Types  qf  Listening  Systems. 

Paragraph  4  q^  this  section  requires  signage 
Indicating  the  avaHabHtty  of  an  assistive  listen- 
tng  system.  An  appropriaie  message  should  be 
displayed  with  the  tntematiorwl  symbol  of 
access  for  hearing  loss  since  this  symbol  con- 
veys general  accessibility  for  people  with  hear- 
ing loss.  Some  suggestions  are: 

INFRARED 

ASSISTIVE  USTENINC  SYSTEM 

AVAIUlBLE 

PLEASE  ASK 


AUDIO  LOOP  IN  USE 
TURN  T-SWITCH  FOR 

BETTER  HEARING 
—OR  ASK  FOR  HELP— 


FM 

ASSISTIVE  USIENING 

SYSTEM  AVAILABLE 

PLEASE  ASK 

The  symbol  may  be  used  to  nottfy  persons  of  the 
availabiiity  of  other  awdliary  aids  and  services 
such  as:  real  time  capOontng,  captioned  note 
tak1r\g,  sign  language  Interpreters,  and  oral 
interpreters. 

A4.30.8  Illumination  Levels.  lUumtnaOon 
levels  on  the  sign  surface  shcdl  be  tn  the  100  to 
300  lux  range  (10  to  30  footcandles)  and  shall 
be  uniform  over  the  sign  surface.  Signs  shall  be 
located  such  that  the  tUuminotton  level  on  the 
surface  of  the  sign  is  not  significantly  exceeded 
by  the  ambient  Ught  or  visible  bright  Ughttng 
source  behind  or  tnfront  qfthe  sign. 
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A4.31.3  Mounting  Height.  In  localiUes 
where  the  dial-tone  first  system  is  In  operation, 
calls  can  be  placed  at  a  coin  telephone  through 
the  operator  without  Inserting  coins.  The 
operator  button  is  located  at  a  height  of  46  in 
( 1170  mm)  if  the  coin  slot  of  the  telephone  is 
at  54  in  (1370  mm).  A  generally  available 
public  telephone  with  a  coin  slot  mounted 
lower  on  the  equipment  would  allow  universal 
Installation  of  telephones  at  a  height  of  48  in 
(1220  mm)  or  less  to  all  operable  parts. 

A4.31.9  Text  Telephones.  A  public  text 
telephone  may  be  an  integrated  text  telephone 
pay  phone  unit  or  a  conventional  portable  text 
telephone  that  is  permanently  affixed  within,  or 
adjacent  to.  the  telephone  enclosure.  In  order  to 
be  usable  wtth  a  pay  phone,  a  text  telephone 
which  is  not  a  single  integrated  text  telephone 
pay  phone  unit  will  require  a  shelf  large  enough 
(10  in  (255nm\}  wide  by  10  in  ^255  rimO  deep 
with  a  6  in  (150  mm)  vertical  clearance  mini- 
mum) to  accommodate  the  device,  an  electrical 
outlet  and  a  power  cord.  Movable  or  portable 
text  telephones  may  be  used  to  provide  equiva- 
lent facilitation.  A  text  telephone  should  be 
readily  available  soAhat  a  person  using  it  may 
access  the  text  telephone  easily  and  conven- 
iently. As  currently  designed  pocket  type  text 
telephones  for  personal  use  do  not  accommodate 
a  wide  range  of  users.  Such  devices  would  not 
be  considered  substantially  equivalent  to  con- 
ventianal  text  telephones.  However,  in  the  future 
as  technology  deuelops  this  could  change. 

A4.32  Fixed  or  Built-in  Seating 
and  Tables. 

A4.32.4  Height  of  Tables  or  Counters, 

Different  types  of  work  require  different  table 
or  counter  heights  for  comfort  and  optimal 
performance.  Light  detailed  work  such  as 
writing  requires  a  table  or  counter  close  to 
elbow  hei^t  for  a  standing  person.  Heavy 
manual  work  such  as  rolling  dough  requires  a 
counter  or  table  height  about  10  in  (255  mm) 
below  elbow  height  for  a  standing  person.  This 
priiKlple  of  high/ low  table  or  counter  he^hts 
also  applies  for  seated  persons:  however,  the 
limiting  condition  for  seated  manual  work  is 
clearance  under  the  table  or  counter. 


A4.31  Telephones 


Table  A2.  Snmmaxy  < 


Table  Al  shows  convenient  counter  heights  for 
seated  persons.  The  great  variety  of  heights  for 
comfort  and  optimal  performance  indicates  a 
need  for  alternatives  or  a  compromise  in  height 
if  people  who  stand  and  people  who  sit  will  be 
using  the  same  counter  area. 

Table  Al 

Convenient  Heights  of  Tablet 

and  Coonten  for  Seated  People' 


Short 

Tdl 

Women 

Men 

Conditions  of  Um 

in 

mm 

Seated  In  a  wheelchain 

Manual  woiic- 

Desk  or  removeable 

armrests 

26 

660 

30    760 

Fixed,  full-size  armrests* 

32' 

815 

32'    815 

Light  detailed  work: 

Desk  or  removable 

armrests 

29 

735 

34    865 

Fixed,  iiill-slze  armrests' 

32» 

815 

34    865 

Seated  In  a  16-In.  (405-mm) 

High  chain 

Manual  work 

26 

660 

27    685 

Light  detailed  work 

28 

710 

31    785 

'  All  dimensions  are  based  on  a  work-surface 
thickness  of  1  1/2  in  (38  mm)  and  a  clearance 
of  1  1/2  in  (38  mm)  between  legs  and  the 
underside  of  a  work  surface. 

"This  type  of  wheelchair  arm  does  not  interfere 
with  the  positioning  of  a  wheelchair  under  a 
work  surface. 

'This  dimension  is  limited  by  the  height  of  the 
armrests:  a  lower  height  would  be  preferable. 
Some  people  in  this  group  prefer  lower  work 
surfaces.  whk;h  require  positioning  the  wheel- 
chair back  from  the  edge  of  the  counter. 


A4.33  Assembly  Areas. 

A4.33.2  Size  of  Wheelchair  Locations. 

Spaces  large  enough  for  two  wheelchairs  allow 
people  who  are  coming  to  a  performance 
together  to  sit  together. 

A4.33.3  Placement  of  Wheelchair 
Locations.  The  location  of  wheelchair  areas 
can  be  plaimed  so  that  a  variety  of  positions 


Source:  Rehab  Briet  Nati 
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Table  A2.  Summaiy  of  AaBtoUVe  Urtenlng  Derlcet 


Table  Al  shows  convenient  counter  heights  for 
seated  persons.  The  great  variety  of  heights  for 
comfort  and  optimal  performance  Indicates  a 
need  for  alternatives  or  a  compromise  In  height 
If  people  who  stand  and  people  who  sit  will  be 
using  the  same  counter  area. 

Table  Al 

Convenient  Height*  of  Tablet 

and  Counters  for  Seated  People' 


Sliort 

1U1 

Women 

Men 

Condition*  of  Um 

in 

IT^   ^^Hfl^ 

Seated  in  a  wheelchair: 

Manual  work- 

Desk  or  removeable 

armrests 

26 

660 

30    760 

Fixed,  full-size  armrests* 

32' 

815 

32'    815 

Light  detailed  work: 

Desk  or  removable 

armrests 

29 

735 

34    865 

Fixed,  full-size  armrests' 

32» 

815 

34    865 

Seated  In  a  16-ln.  (405-mm) 

High  chair 

Manual  work 

26 

660 

27    685 

Light  detailed  work 

28 

710 

31    785 

V 

'  All  dimensions  are  based  on  a  work-surface 
thickness  of  1  1/2  In  (38  mm)  and  a  clearance 
of  1  1/2  In  (38  mm)  between  legs  and  the 
underside  of  a  work  surface. 

'This  type  of  wheelchair  arm  does  not  Interfere 
ivith  the  positioning  of  a  wheelchair  under  a 
work  surface. 

•This  dimension  Is  limited  by  the  height  of  the 
armrests:  a  lower  height  would  be  preferable. 
Some  people  In  this  group  prefer  lower  work 
surfaces,  which  require  positioning  the  wheel- 
chair back  from  the  edge  of  the  counter. 


^4.33  Assembly  Areas. 

\4.33.2  Size  of  Wheelchair  Locations. 

Spaces  large  enough  for  two  wheelchairs  allow 
aeople  who  are  coming  to  a  performance 
ogether  to  sit  together. 

i4.33.3  Placement  of  Wheelchair 
Locations.  The  location  of  wheelchair  areas 
:an  be  plarmed  so  that  a  variety  of  positions 


within  the  seating  area  are  provided.  This  wiU 
allow  choice  In  viewing  and  price  categories. 

Buddtng/ltfe  sqfety  codes  set  mintmum 
distances  between  rows  oj fixed  seats  with 
consideration  of  the  number  of  seats  In  a  row, 
the  exit  aisle  width  and  arrangement,  and  the 
location  of  exit  doors.  'Continental"  seating, 
with  a  greater  number  oJ  seats  per  row  and  a 


commensurate  increase  in  row  spacing  and  exit 
doors,  facilitates  emergency  egress  for  all  people 
and  increases  ease  of  access  to  mid-row  seats 
especially  for  people  who  uxdk  with  d0iculty. 
Consideration  of  this  postttue  attribute  of 
'continental'  seating  should  be  included  along 
with  all  other  factors  in  the  design  affixed 
seating  areas. 


Table  A2.  Summary  qf  Assistive  Listening  Devices 
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System 


Induction  Loop 

Transmitter.  Transducer 
wired  to  Inductton  kx>p 
around  listening  area. 

Receiver  Self-contained 
Induction  receiver  or 
personal  hearing  aid 
with  telecoll. 


FM 

Transmitter  Flairfillght- 
slzed  worn  by  speaker. 

Receiver  With  personal 
hearing  aid  via  DAI  or 
induction  neck-kx>p  and 
telecoll:  or  self-contained 
with  earphone!^. 


Advantages 


Cost-Effecttve 

Low  Maintenance 

E^asy  to  use 

Unobtrusive 

May  be  possible  to 
integrate  into  existing 
public  address  system. 

Some  hearing  aids  can 
function  as  receiverB. 


Infrared 

Transmitter  Emitter  in 
llne-of-Blght  with 
receiver. 

Receiver  Self-contained. 
Or  with  personal  hearing 
aid  via  DAI  or  Induction 
necldoop  and  telecoU. 


Highly  portaUe 

Different  channels  allow 
use  by  different  groups 
within  the  same  room. 

High  user  mobtiity 

Variable  for  large  range 
of  hearing  losses. 


Disadvantages 


signal  spills  over  to 

adjacent  rooms. 
Susceptible  to  electrical 

interference. 
Limited  portability 
Inconsistent  signal 

strength. 
Head  position  affects 

signal  strength. 
Lack  of  standards  for 

inductton  cott 

performance. 


Easy  to  use 
Insures  privacy  or 

confidentiality 
Moderate  cost 
Can  often  be  integrated 

into  existing  public 

address  system. 


High  cost  of  receivers 
Equipment  fragile 
Equipment  obtrusive 
High  maintenance 
Expensive  to  maintain 
Custom  fitting  to 

individual  user  may  be 

required. 


Typical 
Applications 


Meeting  areas 

Theaters 

Churches  and  Temples 

Conference  rooms 

Classrooms 

TV  viewing 


Classrooms 
Tour  groups 
Meeting  areas 
Outdoor  events 
One-on-one 


Une-of-slght  required 
between  emitter  and 
receiver. 

Ineffective  outdocHV 
Limited  portability 
Requires  installation 


Theaters 

Churches  and  Temples 
Auditoriums 
Meetings  requiring 
confidentiality 
TV  viewing 


Souitx:  Rehab  Briet  National  Institute  on  DlsabUlty  and  Rehabilitation  Reaearch.  Washington.  DC.  VoL  Ml.  No.  10.  (1990). 
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A5.0  RestaunmU  and  Cafeterias 


A4.33.6  Placement  of  Listening 
Systems.  A  distance  of  50  ft  (15  m)  allows 
a  person  to  distinguish  performers'  facial 
expressions. 

A4.33.7  Types  of  Listening  Systems.  An 

assistive  listening  system  appropriate  for  an 
CLSsembly  area  for  a  group  of  persons  or  where 
the  specific  tndividuals  are  ryot  known  In  ad- 
vance, such  as  a  playhouse,  lecture  haU  or 
movie  theater,  may  be  different  from  the  system 
expropriate  for  a  particular  individual  provided 
as  an  awciliary  aid  or  as  part  of  a  reasonable 
accommodation  The  appropriate  device  for  an 
individual  is  the  type  that  individual  can  use, 
whereas  the  appropriate  system  for  an  assem- 
bly area  wiU  necessarily  be  geared  toward  the 
'average'  or  aggregate  needs  of  various  indi- 
viduals. A  listening  system  that  can  be  used 
from  any  seat  In  a  seating  area  Is  the  most 
flexible  way  to  meet  this  specification.  E^ar- 
phone  jacks  with  variable  volume  controls  can 
benefit  only  people  who  have  slight  hearing  loss 
and  do  not  help  people  who  use  hearing  aids. 
At  the  present  time,  magnetic  induction  loops 
are  the  most  feasible  type  of  listening  system 
for  people  who  use  hearing  aids  equpped  with 
T-cotls. '  but  people  without  hearing  aids  or 
those  with  hearing  aids  not  equipped  with 
Inductive  pick-ups  cannot  use  them  without 
special  receivers.  Radio  finequency  ^rstems  can 
be  extremely  effective  and  inexpensive.  People 
without  hearing  aids  can  use  them,  but  people 
with  hearing  aids  need  a  special  receiver  to 
use  them  as  they  are  presently  designed.  If 
hearing  aids  had  a  Jr.ck  to  allow  a  by- pass  of 
microphones,  then  radio  frequency  systems 
would  be  suitable  for  people  with  and  without 
hearing  aids.  Some  listening  systems  may  be 
subject    to  interference  from  other  equipment 
and  feedback  from  hearing  aids  of  people  who 
are  using  the  systems.  Such  Interference  can 
be  controlled  t^  careful  engineering  design 
that  anticipates  feedback  sources  In  the 
surrounding  area. 

Table  A2.  reprinted  from  a  National  Institute  of 
Disability  and  Rehabilitation  Research  'Rehab 
Brief '  shows  some  of  the  advantages  and 


disadvantages  of  different  types  of  assistive 
listening  systems.  In  addition,  the  Architectural 
and  Transportation  Barriers  Con^tUance  Board 
(Access  Board)  has  published  a  pamphlet  on 
Assistive  LAstening  Systems  which  Usts  demon- 
stration centers  across  the  country  where 
technical  assistance  can  be  obtained  in  selecting 
and  installing  appropriate  systems.  The  state  of 
New  York  has  also  adopted  a  detailed  technical 
specification  which  may  be  useful 

A5.0  Restaurants  and  Cttfeterias. 

A5.1  Genertd.  Dining  counters  (where  there 
is  no  service)  are  typically  found  tn  smaU  carry- 
out  restaurants,  bakeries,  or  coffee  shops  and 
may  only  be  a  narrow  eattng  surface  attached 
to  a  walL  This  section  requires  that  where  such 
a  dining  counter  is  provided  a  portion  of  the 
counter  shall  be  at  the  required  accessible 
height 

A7.0  Business  <ind  Mercantile. 

A7.2(3)  Assistive  Ustening  Devices. 

At  all  sales  and  service  counters,  teller  windows. 
box  offices,  and  information  kiosks  where  a 
physical  barrier  separates  service  personnel  and 
customers,  it  (s  recommended  that  at  least  one 
permanently  installed  assistive  Ustening  device 
compiying  with  4.33  be  provided  at  each  loca- 
tion or  series.  Where  assistive  listening  devices 
are  installed,  signage  should  be  provided  tden- 
tfytng  those  stations  which  are  so  equipped 

A7.3  Check-out  Aisles.  Section  7.2  refers  to 
counters  without  aisles:  section  7.3  concerns 
check-out  aisles.  A  counter  wUhout  an  atsle  (7.2) 
can  be  approached  from  mare  than  one  direction 
such  as  tna  convenience  store.  In  order  to  use 
a  check-out  aisle  (7.3),  customers  must  enter  a 
defined  area  (an  aisle)  at  a  particular  point,  pay 
for  goods,  and  extt  at  a  particular  potnL 


\ 
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cUsadvcmtages  ofd^erent  types  of  assistive 
ItsterUng  systems.  In  addition,  the  Architectural 
and  Transportation  Barriers  Compliance  Board 
(Access  Board)  has  published  a  pan^)hlet  on 
Assistive  Listening  Systems  which  Usts  demon- 
stration centers  across  the  country  where 
technical  assistance  can  be  obtained  in  selecting 
and  installing  appropriate  systems.  The  state  of 
New  York  has  also  adopted  a  detailed  technical 
spectfkxition  which  may  be  useful 

A5.0  Restaurants  and  Cqfeterias. 

AS.l  General.  Dining  counters  (where  there 
ts  no  service)  are  typically  found  tn  small  carry- 
out  restaurants,  bakeries,  or  coffee  shops  and 
may  only  be  a  narrow  eating  surface  attached 
to  a  walL  This  section  requires  that  where  such 
a  dirxing  counter  is  provided,  a  portion  of  the 
counter  shall  be  at  the  required  accessible 
height 

A7.0  Business  and  Mercantile. 

A7.2(3)  Assistive  Ustening  Devices. 

\t  all  sales  and  service  counters,  teller  windows, 
box  offices,  and  information  kiosks  where  a 
ohysical  barrier  separates  service  personnel  and 
mistomers.  it  to  recommended  that  at  least  one 
oermanently  installed  assistive  Ustentng  device 
ymiplying  with  4.33  be  provided  at  each  loca- 
ton  or  series.  Where  assistive  listening  devices 
ire  iTtstalled,  signage  should  be  provided  tden- 
ifytrig  those  stations  which  are  so  equipped. 

\7.3  Check-out  Aisles.  Section  7.2  refers  to 
x>unters  without  aisles:  section  7.3  concerns 
:heck-out  aisles.  A  counter  without  an  aisle  (7.2) 
xm  be  approached  from  more  than  one  direction 
iuch  as  tna  convenience  store.  In  order  to  use 
1  check-out  aisle  (7.3),  custonwrs  must  enter  a 
lefined  area  (an  aisle)  at  a  particular  point  pay 
br  goods,  and  exU  at  a  particular  point 
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DEPARTMENT  OF  JUSTICE 

Office  of  ttie  Attorney  General 

28  CFR  Part  36 

[Order  No.  1513-91] 

Nondiscrimination  on  the  Basis  of 
Disability  by  Public  Accommodations 
and  in  Commercial  Facilities 

AQENCY:  Department  of  Justice. 
action:  Final  rule. 


summary:  This  rule  implements  title  III 
of  the  Americans  with  Disabilities  Act. 
Public  Law  101-336,  which  prohibits 
discrimination  on  the  basis  of  disability 
by  private  entities  in  places  of  public 
accommodation,  reguires  that  all  new 
places  of  public  accommodation  and 
commercial  facilities  be  designed  and 
constructed  so  as  to  be  readily 
accessible  to  and  usable  by  persons 
with  disabilities,  and  requires  that 
examinations  or  courses  related  to 
licensing  or  certification  for  professional 
and  trade  purposes  be  accessible  to 
persons  with  disabilities. 
EFFECTIVE  DATE:  January  26, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  S.  Drake,  Deputy  Assistant 
Attorney  General,  Civil  Rights  Division; 
Stewart  B.  Oneglia,  Chief,  Coordination 
and  Review  Section,  Civil  Rights 
Division;  and  John  Wodatch.  Director, 
Office  on  the  Americans  with 
Disabilities  Act,  Civil  Rights  Division; 
all  of  the  U.S.  Department  of  Justice, 
Washington,  DC  20530.  They  may  be 
contacted  through  the  Division's  ADA 
Information  Line  at  (202)  514-0301 
(Voice),  (202)  514-0381  (TDD),  or  (202) 
514-0383  (TDD).  These  telephone 
numbers  are  not  toll-free  numbers. 

Copies  of  this  rule  are  available  in  the 
following  alternate  formats:  large  print, 
Braille,  electronic  file  on  computer  disk, 
and  audio-tape.  Copies  may  be  obtained 
from  the  Office  on  the  Americans  with 
Disabilities  Act  at  (202)  514-0301  (Voice) 
or  (202)  514-0381  (TDD).  The  rule  is  also 
available  on  electronic  bulletin  board  at 
(202)  514-6193.  These  telephone 
numbers  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  landmark  Americans  with 
Disabilities  Act  ("ADA"  or  "the  Act"), 
enacted  on  July  26. 1990.  provides 
comprehensive  civil  rights  protections  to 
individuals  with  disabilities  in  the  areas 
of  employment,  pubHc  accommodations. 
State  and  local  government  services, 
and  telecommunications. 

The  legislation  was  originally 
developed  by  the  National  Council  on 
Disability,  an  independent  Federal 


agency  that  reviews  and  makes 
recommendations  concerning  Federal 
laws,  programs,  and  policies  affecting 
individuals  with  disabilities.  In  its  1986 
study.  'Toward  Independence,"  the 
National  Council  on  Disability 
recognized  the  inadequacy  of  the 
existing,  limited  patchwork  of 
protections  for  individuals  with 
disabilities,  and  recommended  the 
enactment  of  a  comprehensive  civil 
rights  law  requiring  equal  opportunity 
for  individuals  with  disabilities 
throughout  American  life.  Although  the 
100th  Congress  did  not  act  on  the 
legislation,  which  was  first  introduced  in 
1988,  then- Vice-President  George  Bush 
endorsed  the  concept  of  comprehensive 
disabihty  rights  legislation  during  his 
presidential  campaign  and  became  a 
dedicated  advocate  of  the  ADA. 
The  ADA  was  reintroduced  in 
modified  form  in  May  1989  for 
consideration  by  the  101st  Congress.  In 
June  1989.  Attorney  General  Dick 
Thomburgh.  in  testimony  before  the 
Senate  Committee  on  Labor  and  Human 
Resources,  reiterated  the  Bush 
Administration's  support  for  the  ADA 
and  suggested  changes  in  the  proposed 
legislation.  After  extensive  negotiations 
between  Senate  sponsors  and  the 
Administration,  the  Senate  passed  an 
amended  version  of  the  ADA  on 
September  7. 1989.  by  a  vote  of  76-8. 
In  the  House,  jurisdiction  over  the 
ADA  was  divided  among  four 
committees,  each  of  which  conducted 
extensive  hearings  and  issued  detailed 
committee  reports:  the  Committee  on 
Education  and  Labor,  the  Committee  on 
the  Judiciary,  the  Committee  on  Public 
Works  and  Transportation,  and  the 
Committee  on  Energy  and  Commerce. 
On  October  12. 1989,  the  Attorney 
General  testified  in  favor  of  the 
legislation  before  the  Committee  on  the 
Judiciary.  The  Civil  Rights  Division,  on 
February  22, 1990,  provided  testimony  to 
the  Committee  on  Small  Business,  which 
although  technically  without  jurisdiction 
over  the  bill,  conducted  hearings  on  the 
legislation's  impact  on  small  business. 

After  extensive  committee 
consideration  and  floor  debate,  the 
House  of  Representatives  passed  an 
amended  version  of  the  Senate  bill  on 
May  22, 1990,  by  a  vote  of  403-20.  After 
resolving  their  differences  in  conference, 
the  Senate  and  House  took  final  action 
on  the  bill — the  House  passing  it  by  a 
vote  of  377-28  on  July  12. 1990,  and  the 
Senate,  a  day  later,  by  a  vote  of  91-6. 
The  ADA  was  enacted  into  law  with  the 
President's  signature  at  a  White  House 
ceremony  on  July  26, 1990. 


Rulemaking  History 

On  February  22, 1991,  the  Department 
of  Justice  pubhshed  a  notice  of  proposed 
rulemaking  (NPRM)  implementing  title 
ni  of  the  ADA  in  the  Federal  Register 
(56  FR  7452).  On  February  28. 1991,  the 
Department  published  a  notice  of 
proposed  rulemaking  implementing 
subtitle  A  of  title  11  of  the  ADA  in  the 
Federal  Re^ster  (56  FR  8538).  Each 
NPRM  solicited  comments  on  the 
definitions,  standards,  and  procedures 
of  the  proposed  rules.  By  the  April  29, 
1991,  close  of  the  comment  period  of  the 
NPRM  for  title  II.  the  Department  had 
received  2,718  comments  on  the  two 
proposed  rules.  Following  the  close  of 
the  comment  period,  the  Department 
received  an  additional  222  comments. 

In  order  to  encourage  pubhc 
participation  in  the  development  of  the 
Department's  rules  under  the  ADA.  the 
Department  held  four  public  hearings. 
Hearings  were  held  in  Dallas,  Texas  on 
March  4-5, 1991;  in  Washington,  DC  on 
March  lJ-14-15, 1991:  in  San  Francisco, 
California  on  March  18-19, 1991;  and  in 
Chicago,  Illinois  on  March  27-28. 1991. 
At  these  hearings.  329  persons  testified 
and  1,567  pages  of  testimony  were 
compiled.  Transcripts  of  the  hearings 
were  included  in  the  Department's 
rulemaking  docket. 

The  comments  that  the  Department 
received  occupy  ahnost  six  feet  of  shelf 
space  and  contain  over  10,000  pages. 
The  Department  received  comments 
from  individuals  from  all  fifty  States  and 
the  District  of  Columbia.  Nearly  75%  of 
the  comments  came  from  individuals 
and  from  organizations  representing  the 
interests  of  persons  with  disabihties. 
The  Department  received  292  comments 
fi^m  entities  covered  by  the  ADA  and 
trade  associations  representing 
businesses  in  the  private  sector,  and  67 
from  government  units,  such  as  mayors' 
offices,  public  school  districts,  and 
various  State  agencies  working  vith 
individuals  with  disabilities. 

The  Department  received  one 
comment  from  a  consortium  of  511 
organizations  representing  a  broad 
spectrum  of  persons  with  disabihties.  In 
addition,  at  least  another  25  commenters 
endorsed  the  position  expressed  by  this 
consortium  or  submitted  identical 
comments  on  one  or  both  proposed 
regulations. 

An  organization  representing  persons 
with  hearing  impairments  submitted  a 
large  number  of  comments.  This 
organization  presented  the  Department 
with  479  individual  conunents,  each 
providing  in  chart  form  a  detailed 
representation  of  what  type  of  auxihary 
aid  or  service  would  be  useful  in  the 


various  categories  of  places  o 
accommodation. 

The  Department  received  a 
comments  based  on  almost  te 
form  letters.  For  example,  ind 
who  have  a  heightened  sensit 
variety  of  chemical  substance 
submitted  266  postcards  detai 
exposure  to  various  environm 
conditions  restricts  their  acce 
places  of  public  accommodati 
commercial  facilities.  Anothei 
group  of  form  letters  came  fro 
affiliated  with  independent  ]i^ 
centers. 

The  vast  majority  of  the  coi 
addressed  the  Department's  p 
implementing  title  III.  Just  ove 
comments  addressed  only  issi 
presented  in  the  proposed  titli 
regulation. 

The  Department  read  and  a 
each  comment  that  was  subm 
timely  fashion.  Transcripts  of 
hearings  were  analyzed  alonj 
written  conunents.  The  decisi 
the  Department  has  made  in  i 
these  comments,  however,  we 
made  on  the  basis  of  the  num 
commenters  addressing  any  c 
but  on  a  thorough  considerati 
merits  of  the  points  of  view  e: 
the  comments.  Copies  of  the  \ 
comments,  including  transcri{ 
four  hearings,  will  remain  av£ 
public  inspection  in  room  854 
HOLC  Building,  320  First  Sfre 
Washington,  DC  from  10  a.m. 
Monday  through  Friday,  exce 
holidays,  until  August  30. 199: 

The  Americans  with  Disabi 
gives  to  individuals  vynth  disa 
civil  rights  protections  with  n 
discrimination  that  are  parall 
provided  to  individuals  on  thi 
race,  color,  national  origin,  se 
religion.  It  combines  in  its  ow 
formula  elements  drawn  prini 
from  two  key  civil  rights  stati 
Civil  Rights  Act  of  1964  and  ti 
Rehabilitation  Act  of  1973.  TY 
generally  employs  the  framev 
titles  U  (42  U.S.C.  2000a  to  20( 
VII  (42  U.S.C.  2000e  to  2000e- 
Civil  Rights  Act  of  1964  for  cc 
enforcement  and  the  terms  ar 
of  section  504  of  the  Rehabilil 
of  1973  (29  U.S.C.  794)  for  wh( 
constitutes  discrimination. 

Other  recently  enacted  legi 
facilitate  compliance  with  the 
amended  in  1990.  the  Internal 
Code  allows  a  deduction  of  u 
per  year  for  expenses  associa 
the  removal  of  qualified  archi 
and  transportation  barriers.  1 
amendment  also  permits  eligi 
businesses  to  receive  a  tax  ci 
certain  costs  of  compliance  w 
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Rulemaking  History 

On  February  22, 1991,  the  Department 
of  Justice  published  a  notice  of  proposed 
rulemaking  (NPRM)  implementing  title 
in  of  the  ADA  in  the  Federal  Register 
(56  FR  7452).  On  February  28. 1991.  the 
Department  published  a  notice  of 
proposed  rulemaking  implementing 
subtitle  A  of  Htle  II  of  the  ADA  in  the 
Federal  Renter  (56  FR  8538).  Each 
NPRM  solicited  comments  on  the 
definitions,  standards,  and  procedures 
of  the  proposed  rules.  By  the  April  29, 
1991,  close  of  the  comment  period  of  the 
NPRM  for  title  II.  the  Department  had 
received  2,718  comments  on  the  two 
proposed  rules.  Following  the  close  of 
the  comment  period,  the  Department 
received  an  additional  222  comments. 

In  order  to  encourage  public 
participation  in  the  development  of  the 
Department's  rules  under  the  ADA.  the 
Department  held  four  public  hearings. 
Hearings  were  held  in  Dallas.  Texas  on 
March  4-5, 1991;  in  Washington,  DC  on 
March  13-14-15, 1991;  in  San  Francisco, 
California  on  March  18-19, 1991;  and  in 
Chicago,  Illinois  on  March  27-28. 1991. 
At  these  hearings,  329  persons  testified 
and  1,567  pages  of  testimony  were 
compiled.  Transcripts  of  the  hearings 
were  included  in  the  Department's 
rulemaking  docket. 

The  comments  that  the  Department 
received  occupy  almost  six  feet  of  shelf 
space  and  contain  over  10.000  pages. 
The  Department  received  comments 
bom  individuals  from  all  fifty  States  and 
the  District  of  Columbia.  Nearly  75%  of 
the  comments  came  from  individuals 
and  from  organizations  representing  the 
interests  of  persons  with  disabilities. 
The  Department  received  292  comments 
from  entities  covered  by  the  ADA  and 
trade  associations  representing 
businesses  in  the  private  sector,  and  67 
from  government  units,  such  as  mayors' 
offices,  public  school  districts,  and 
various  State  agencies  working  vith 
individuals  with  disabilities. 

The  Department  received  one 
comment  from  a  consortium  of  511 
organizations  representing  a  broad 
spectrum  of  persons  with  disabihties.  In 
addition,  at  least  another  25  commenters 
endorsed  the  position  expressed  by  this 
consortium  or  submitted  identical 
comments  on  one  or  both  proposed 
regulations. 

An  organization  representing  persons 
with  hearing  impairments  submitted  a 
large  number  of  comments.  This 
organization  presented  the  Department 
with  479  individual  comments,  each 
providing  in  chart  form  a  detailed 
representation  of  what  type  of  auxiliary 
aid  or  service  would  be  useful  in  the 


various  categories  of  places  of  public 
accommodation. 

The  Department  received  a  number  of 
comments  based  on  almost  ten  different 
form  letters.  For  example,  individuals 
who  have  a  heightened  sensitivity  to  a 
variety  of  chemical  substances 
submitted  266  postcards  detailing  how 
exposure  to  various  environmental 
conditions  restricts  their  access  to 
places  of  public  accommodation  and  to 
commercial  facilities.  Another  large 
group  of  form  letters  came  from  groups 
affiliated  with  independent  living 
centers. 

The  vast  majority  of  the  comments 
addressed  the  Department's  proposal 
implementing  title  III.  Just  over  100 
comments  addressed  only  issues 
presented  in  the  proposed  title  II 
regulation. 

The  Department  read  and  analyzed 
each  comment  that  was  submitted  in  a 
timely  fashion.  Transcripts  of  the  four 
hearings  were  analyzed  along  with  the 
written  comments.  The  decisions  that 
the  Department  has  made  in  response  to 
these  comments,  however,  were  not 
made  on  the  basis  of  the  number  of 
commenters  addressing  any  one  point 
but  on  a  thorough  consideration  of  the 
merits  of  the  points  of  view  expressed  in 
the  comments.  Copies  of  the  written 
comments,  including  transcripts  of  the 
four  hearings,  will  remain  available  for 
public  inspection  in  room  854  of  the 
HOLC  Building.  320  First  Street.  NW., 
Washington,  DC  from  10  a.m.  to  5  p.m., 
Monday  through  Friday,  except  for  legal 
holidays,  until  August  30, 1991. 

The  Americans  with  Disabilities  Act 
gives  to  individuals  with  disabilities 
civil  rights  protections  with  respect  to 
discrimination  that  are  parallel  to  those 
provided  to  individuals  on  the  basis  of 
race,  color,  national  origin,  sex.  and 
religion.  It  combines  in  its  own  unique 
formula  elements  drawn  principally 
from  two  key  civil  rights  statutes — the 
Civil  Rights  Act  of  1964  and  title  V  of  the 
Rehabilitation  Act  of  1973.  The  ADA 
generally  employs  the  framework  of 
Utles  II  (42  U.S.C.  2000a  to  2000a-6)  and 
Vn  (42  U.S.C.  2000e  to  2000e-16)  of  the 
Civil  Rights  Act  of  1964  for  coverage  and 
enforcement  and  the  terms  and  concepts 
of  section  504  of  the  Rehabilitation  Act 
of  1973  (29  U.S.C.  794)  for  what 
constitutes  discrimination. 

Other  recently  enacted  legislation  will 
facilitate  comphance  with  the  ADA.  As 
amended  in  1990,  the  Internal  Revenue 
Code  allows  a  deduction  of  up  to  $15,000 
per  year  for  expenses  associated  with 
the  removal  of  qualified  architectural 
and  transportation  barriers.  The  1990 
amendment  also  permits  eligible  small 
businesses  to  receive  a  tax  credit  for 
certain  costs  of  compliance  with  the 


ADA.  An  eligible  small  business  is  one 
whose  gross  receipts  do  not  exceed 
$1,000,000  or  whose  workforce  does  not 
consist  of  more  than  30  full-time 
workers.  Qualifying  businesses  may 
claim  a  credit  of  up  to  50  percent  of 
eligible  access  expenditures  that  exceed 
$250  but  do  not  exceed  $10,250. 
Examples  of  eligible  access 
expenditures  include  the  necessary  and 
reasonable  costs  of  removing  barriers, 
providing  auxiliary  aids,  and  acquiring 
or  modifying  equipment  or  devices. 

In  addition,  the  Communications  Act 
of  1934  has  been  amended  by  the 
Television  Decoder  Circuitry  Act  of 
1990,  Public  Law  101-431,  to  require  as 
of  July  1, 1993.  that  all  televisions  with 
screens  of  13  inches  or  wider  have  built- 
in  decoder  circuitry  for  displaying 
closed  captions.  This  new  law  will 
eventually  lessen  dependence  on  the  use 
of  portable  decoders  in  achieving 
compliance  with  the  auxiliary  aids  and 
services  requirements  of  the  rule. 

Overview  of  the  Rule 

The  final  rule  establishes  standards 
and  procedures  for  the  implementation 
of  title  III  of  the  Act,  which  addresses 
discrimination  by  private  entities  in 
places  of  public  accommodation, 
commercial  facilities,  and  certain 
examinations  and  courses.  The  careful 
consideration  Congress  gave  title  III  is 
reflected  in  the  detailed  statutory 
provisions  and  the  expansive  reports  of 
the  Senate  Committee  on  Labor  and 
Human  Resoiu'ces  and  the  House 
Committees  on  the  Judiciary,  and 
Education  and  Labor.  The  final  rule 
follows  closely  the  language  of  the  Act 
and  supplements  it.  where  appropriate, 
with  interpretive  material  foimd  in  the 
committee  reports. 

The  rule  is  organized  into  six 
subparts.  Subpart  A,  "General." 
includes  the  purpose  and  application 
sections,  describes  the  relationship  of 
the  Act  to  other  laws,  and  defines  key 
terms  used  in  the  regulation. 

Subpart  B,  "General  Requirements," 
contains  material  derived  from  what  the 
statute  calls  the  "General  Rule,"  and  the 
"General  Prohibition."  in  sections  302(a) 
and  302(b)(1),  respectively,  of  the  Act. 
Topics  addressed  by  this  subpart 
include  discriminatory  denials  of  access 
or  participation,  landlord  and  tenant 
obligations,  the  provision  of  unequal 
benefits,  indirect  discrimination  through 
contracting,  the  participation  of 
individuals  vsrith  disabilities  in  the  most 
integrated  setting  appropriate  to  their 
needs,  and  discrimination  based  on 
association  with  individuals  with 
disabilities.  Subpart  B  also  contains  a 
number  of  "miscellaneous"  provisions 
derived  from  tide  V  of  the  Act  that 


involve  issues  such  as  retaUation  and 
coercion  for  asserting  ADA  rights,  illegal 
drug  use,  insurance,  and  restrictions  on 
smoking  in  places  of  public 
accommodation.  Finally,  subpart  B 
contains  additional  general  provisions 
regarding  direct  threats  to  health  or 
safety,  maintenance  of  accessible 
features  of  facilities  and  equipment,  and' 
the  coverage  of  places  of  public 
accommodation  located  in  private 
residences. 

Subpart  C,  "Specific  Requirements," 
addresses  the  "Specific  Prohibitions"  in 
section  302(b)(2)  of  the  Act.  Included  in 
this  subpart  are  topics  such  as 
discriminatory  eligibihty  criteria; 
reasonable  modifications  in  pohcies. 
practices  or  procedures;  auxiliary  aids 
and  services;  the  readily  achievable 
removal  of  barriers  and  alternatives  to 
barrier  removal;  the  extent  to  which 
inventories  of  accessible  or  special 
goods  are  required;  seating  in  assembly 
areas;  personal  devices  and  services; 
and  transportation  provided  by  public 
accommodations.  Subpart  C  also 
incorporates  the  requirements  of  section 
309  of  tide  III  relating  to  examinations 
and  courses. 

Subpart  D.  "New  Construction  and 
Alterations."  sets  forth  the  requirements 
for  new  construction  and  alterations 
based  on  section  303  of  the  Act.  It 
addresses  such  issues  as  what  facilities 
are  covered  by  the  new  construction 
requirements,  what  an  alteration  is.  the 
application  of  the  elevator  exception, 
the  path  of  travel  obligations  resulting 
from  an  alteration  to  a  primary  function 
area,  requirements  for  commercial 
facilities  located  in  private  residences, 
and  the  application  of  alterations 
requirements  to  historic  buildings  and 
facilities. 

Subpart  E.  "Enforcement,"  describes 
the  Act's  title  III  enforcement 
procedures,  including  private  actions,  as 
well  as  investigations  and  htigation 
conducted  by  the  Attorney  General. 
These  provisions  are  based  on  sections 
308  and  310(b)  of  the  Act. 

Subpart  F,  "Certification  of  State 
Laws  or  Local  Building  Codes." 
establishes  procedures  for  the 
certification  of  State  or  local  building 
accessibility  ordinances  that  meet  or 
exceed  the  new  construction  and 
alterations  requirements  of  the  ADA. 
These  provisions  are  based  on  section 
308(b)(l)(A)(ii)  of  die  Act. 

The  section-by-section  analysis  of  the 
rule  explains  in  detail  the  provisions  of 
each  of  these  subparts. 

The  Department  is  also  today 
publishing  a  final  rule  for  the 
implementation  and  enforcement  of 
subtitie  A  of  tide  II  of  die  Act.  This  rule 
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prohibits  discrimination  on  the  basis  of 
disability  against  qualified  individuals 
with  disabilities  in  all  services, 
programs,  or  activities  of  State  and  local 
government. 

Regulatory  Process  Matters 

This  final  rule  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12291. 
The  Department  is  preparing  a 
regulatory  impact  analysis  (RIA)  of  this 
rule,  and  the  Architectiu-al  and 
Transportation  Barriers  Compliance 
Board  is  preparing  an  RIA  for  its 
Americans  with  Disabilities  Act 
Accessibility  Guidelines  for  Buildings 
and  Facilities  (ADAAG)  that  are 
incorporated  in  Appendix  A  of  the 
Department's  final  rule.  Draft  copies  of 
both  preliminary  RIAs  are  available  for 
comment;  the  Department  will  provide 
copies  of  these  documents  to  the  public 
upon  request.  Commenters  are  urged  to 
provide  additional  information  as  to  the 
costs  and  benefits  associated  with  this 
rule.  This  will  facilitate  the  development 
of  a  final  RIA  by  January  1. 1992. 

The  Department's  RIA  will  evaluate 
the  economic  impact  of  the  final  rule. 
Included  among  those  tide  III  provisions 
that  are  likely  to  result  in  significant 
economic  impact  are  the  requirements 
for  auxiliary  aids,  barrier  removal  in 
existing  facilities,  and  readily  accessible 
new  construction  and  alterafions.  An 
analysis  of  the  costs  of  these  provisions 
will  be  included  in  the  RIA. 

The  preliminary  RIA  prepared  for  the 
notice  of  proposed  rulemaking  contained 
all  of  the  available  information  that 
would  have  been  included  in  a 
preliminary  regulatory  flexibility 
analysis,  had  one  been  prepared  under 
the  Regulatory  Flexibility  Act, 
concerning  the  rule's  impact  on  small 
enUties.  The  final  RIA  wall  contain  all  of 
die  information  that  is  required  in  a  final 
regulatory  flexibility  analysis,  and  will 
serve  as  such  an  analysis.  Moreover,  the 
extensive  notice  and  comment 
procedure  followed  by  the  Department 
in  the  promulgation  of  this  rule,  which 
included  public  hearings,  dissemination 
of  materials,  and  provision  of  speakers 
to  affected  groups,  clearly  provided  any 
interested  small  entities  with  the  nofice 
and  opportunity  for  comment  provided 
for  under  the  Regulatory  Flexibility  Act 
procedures. 

This  final  rule  will  preempt  State  laws 
affecting  entities  subject  to  the  ADA 
only  to  the  extent  diat  those  laws 
directly  conflict  with  the  statutory 
requirements  of  die  ADA.  Therefore, 
this  rule  is  not  subject  to  Executive 
Order  12612,  and  a  Federalism 
Assessment  is  not  required. 


The  reporting  and  recordkeeping 
requirements  described  in  subpart  F  of 
the  rule  are  considered  to  be 
information  collection  requirements  as 
diat  term  is  defined  by  the  Office  of 
Management  and  Budget  in  5  CFR  part 
1320.  Accordingly,  those  information 
collection  requirements  have  been 
submitted  to  0MB  for  review  pursuant 
to  the  Paperwork  Reduction  Act. 

Section-By-Section  Analysis  and 
Response  to  Comments 

Subpart  A— General 

Section  36.101    Purpose 

Section  36.101  states  the  purpose  of 
die  rule,  which  is  to  effectuate  tide  III  of 
the  Americans  with  Disabilities  Act  of 
1990.  This  tide  prohibits  discriminaUon 
on  the  basis  of  disability  by  pubUc 
accommodations,  requires  places  of 
public  accommodation  and  commercial 
facilities  to  be  designed,  constructed, 
and  altered  in  compliance  with  the 
accessibility  standards  established  by 
this  part,  and  requires  that  examinations 
or  courses  related  to  licensing  or 
certification  for  professional  or  trade 
purposes  be  accessible  to  persons  with 
disabihties. 

Section  36.102    Application 

Section  36.102  specifies  the  range  of 
entities  and  facihties  that  have 
obligations  under  the  final  rule.  The  rule 
applies  to  any  public  accommodation  or 
commercial  facility  as  those  terms  are 
defined  in  §  36.104.  It  also  applies,  in 
accordance  with  section  309  of  the  ADA, 
to  private  entities  diat  offer 
examinations  or  courses  related  to 
applications,  Hcensing,  certification,  or 
credentialing  for  secondary  or 
postsecondary  education,  professional, 
or  trade  purposes.  Except  as  provided  in 
§  36.206,  "Retaliation  or  coercion."  this 
part  does  not  apply  to  individuals  other 
than  public  accommodations  or  to  pubUc 
entities.  Coverage  of  private  individuals 
and  pubhc  entities  is  discussed  in  the 
preamble  to  §  36.206. 

As  defined  in  §  36.104.  a  public 
accommodation  is  a  private  entity  that 
owns,  leases  or  leases  to,  or  operates  a 
place  of  public  accommodation.  Section 
36.102(b)(2)  emphasizes  diat  the  general 
and  specific  public  accommodations 
requirements  of  subparts  B  and  C 
obligate  a  public  accommodation  only 
with  respect  to  the  operations  of  a  place 
of  public  accommodation.  This 
distinction  is  drawn  in  recognition  of  the 
fact  that  a  private  entity  that  meets  the 
regulatory  definition  of  public 
accommodation  could  also  own,  lease  or 
lease  to.  or  operate  facilities  that  are  not 
places  of  public  accommodation.  The 
rule  would  exceed  die  reach  of  die  ADA 


if  it  were  to  apply  the  public 
accommodations  requirements  of 
subparts  B  and  C  to  the  operations  of  a 
private  entity  that  do  not  involve  a  place 
of  public  accommodation.  Similarly, 
§  36.102(b)(3)  provides  diat  die  new 
construction  and  alterations 
requirements  of  subpart  D  obligate  a 
public  accommodation  only  with  respect 
to  facilities  used  as.  or  designed  or 
constructed  for  use  as.  places  of  public 
accommodation  or  commercial  facilities. 

On  the  other  hand,  as  mandated  by 
the  ADA  and  reflected  in  §  36.102(c).  the 
new  construction  and  alterations 
requirements  of  subpart  D  apply  to  a 
commercial  facihty  whether  or  not  the 
facility  is  a  place  of  public 
accommodation,  or  is  owned,  leased, 
leased  to,  or  operated  by  a  public 
accommodation. 

Section  36.102(e)  states  that  the  rule 
does  not  apply  to  any  private  club, 
religious  entity,  or  pubhc  entity.  Each  of 
these  terms  is  defined  in  §  36.104.  The 
exclusion  of  private  clubs  and  religious 
entities  is  derived  from  section  307  of 
the  ADA;  and  the  exclusion  of  public 
entities  is  based  on  the  statutory 
definition  of  public  accommodation  in 
section  301(7)  of  die  ADA,  which 
excludes  entities  other  than  private 
entities  from  coverage  under  title  III  of 
die  ADA. 

Section  36.103    Relationship  to  Other 
Laws 

Section  36.103  is  derived  fi-om  sections 
501  (a)  and  (b)  of  die  ADA.  Paragraph 
(a)  provides  that,  except  as  otherwise 
specifically  provided  by  this  part,  the 
ADA  is  not  intended  to  apply  lesser 
standards  than  are  required  under  title 
V  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  790-794).  or  the 
regulations  implementing  that  tide.  The 
standards  of  tide  V  of  the  Rehabilitation 
Act  apply  for  purposes  of  the  ADA  to 
the  extent  that  the  ADA  has  not 
explicitly  adopted  a  different  standard 
from  title  V.  Where  the  ADA  exphcidy 
provides  a  different  standard  from 
section  504.  the  ADA  standard  applies 
to  the  ADA,  but  not  to  section  504.  For 
example,  section  504  requires  that  all 
federally  assisted  programs  and 
activities  be  readily  accessible  to  and 
usable  by  individuals  with  handicaps, 
even  if  major  structural  alterations  are 
necessary  to  make  a  program  accessible. 
Title  III  of  the  ADA,  in  contrast,  only 
requires  alterations  to  existing  facilities 
if  the  modifications  are  "readily 
achievable."  that  is.  able  to  be 
accomplished  easily  and  without  much 
difficulty  or  expense.  A  pubhc 
accommodation  that  is  covered  under 
both  section  504  and  the  ADA  is  still 


required  to  meet  the  "prograi 
accessibihty"  standard  in  ore 
comply  with  section  504,  but 
be  in  violation  of  the  ADA  ur 
failed  to  make  "readily  achie 
modifications.  On  the  other  h 
entity  covered  by  the  ADA  is 
make  "readily  achievable" 
modifications,  even  if  the  pre 
be  made  accessible  without  { 
architectural  modifications.  1 
entity  covered  by  both  sectio 
title  III  of  the  ADA  must  mee 
"program  accessibility"  requi 
the  "readily  achievable"  reqi 

Paragraph  (b)  makes  explic 
rule  does  not  affect  the  obligi 
recipients  of  Federal  financia 
assistance  to  comply  with  thi 
requirements  imposed  under 
of  the  Rehabilitation  Act  of  1 

Paragraph  (c)  makes  clear 
Congress  did  not  intend  to  di 
of  the  rights  or  remedies  pro\ 
other  Federal  laws  or  other  S 
local  laws  (including  State  c( 
that  provide  greater  or  equal 
to  individuals  with  disabilitic 
plaintiff  may  choose  to  pursu 
under  a  State  law  that  does  r 
greater  substantive  rights,  or 
confers  fewer  substantive  rig 
alleged  violation  is  protected 
alternative  law  and  the  reme 
greater.  For  example,  assume 
person  with  a  physical  disab 
damages  under  a  State  law  t] 
compensatory  and  punitive  d 
discrimination  on  the  basis  o 
disabihty,  but  does  not  allovv 
the  basis  of  mental  disabihty 
situation,  the  State  law  woul 
narrower  coverage,  by  exclui 
disabilities,  but  broader  remi 
an  individual  covered  by  bot 
could  choose  to  bring  an  acti 
both  laws.  Moreover.  State  t( 
confer  greater  remedies  and 
preempted  by  the  ADA.  A  pi 
join  a  State  tort  claim  to  a  ca 
under  the  ADA.  In  such  a  cai 
plaintiff  must,  of  course,  proi 
elements  of  the  State  tort  cla 
to  prevail  under  that  cause  o 

A  commenter  had  concern 
privacy  requirements  for  bar 
transactions  using  telephone 
services.  Title  IV  of  the  Act  j 
adequate  protections  for  ens 
confidentiality  of  communici 
the  relay  services.  This  issue 
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if  it  were  to  apply  the  pubhc 
accommodations  requirements  of 
subparts  B  and  C  to  the  operations  of  a 
private  entity  that  do  not  involve  a  place 
of  pubhc  accommodation.  Similarly, 
§  36.102(b)(3)  provides  that  the  new 
construction  and  alterations 
requirements  of  subpart  D  obligate  a 
public  accommodation  only  with  respect 
to  facilities  used  as,  or  designed  or 
constructed  for  use  as,  places  of  public 
accommodation  or  commercial  facilities. 

On  the  other  hand,  as  mandated  by 
the  ADA  and  reflected  in  §  38.102(c),  the 
new  construction  and  alterations 
requirements  of  subpart  D  apply  to  a 
commercial  facihty  whether  or  not  the 
facility  is  a  place  of  pubhc 
accommodation,  or  is  owned,  leased, 
leased  to,  or  operated  by  a  public 
accommodation. 

Section  36.102(e)  states  that  the  rule 
does  not  apply  to  any  private  club, 
religious  entity,  or  pubhc  entity.  Each  of 
these  terms  is  defined  in  §  36.104.  The 
exclusion  of  private  clubs  and  religious 
entities  is  derived  from  section  307  of 
the  ADA;  and  the  exclusion  of  pubhc 
entities  is  based  on  the  statutory 
definition  of  public  accommodation  in 
section  301(7)  of  the  ADA,  which 
excludes  entities  other  than  private 
entities  fi-om  coverage  under  title  III  of 
the  ADA. 

Section  36.103    Relationship  to  Other 
Laws 

Section  36.103  is  derived  from  sections 
501  (a)  and  (b)  of  the  ADA.  Paragraph 
(a)  provides  that,  except  as  otherwise 
specifically  provided  by  this  part,  the 
ADA  is  not  intended  to  apply  lesser 
standards  than  are  required  under  title 
V  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  790-794),  or  the 
regulations  implementing  that  tide.  The 
standards  of  tide  V  of  the  Rehabilitation 
Act  apply  for  purposes  of  the  ADA  to 
the  extent  that  the  ADA  has  not 
explicitly  adopted  a  different  standard 
from  title  V.  Where  die  ADA  expUcidy 
provides  a  different  standard  from 
section  504,  the  ADA  standard  applies 
to  the  ADA.  but  not  to  section  504.  For 
example,  section  504  requires  that  all 
federally  assisted  programs  and 
activities  be  readily  accessible  to  and 
usable  by  individuals  with  handicaps, 
even  if  major  structural  alterations  are 
necessary  to  make  a  program  accessible. 
Tide  III  of  the  ADA,  in  conti-ast,  only 
requires  alterations  to  existing  facilities 
if  the  modifications  are  "readily 
achievable,"  that  is,  able  to  be 
accomphshed  easily  and  without  much 
difficulty  or  expense.  A  pubhc 
accommodation  that  is  covered  under 
both  section  504  and  the  ADA  is  still 


required  to  meet  the  "program 
accessibihty"  standard  in  order  to 
comply  with  section  504,  but  would  not 
be  in  violation  of  the  ADA  unless  it 
failed  to  make  "readily  achievable" 
modifications.  On  the  other  hand,  an 
entity  covered  by  the  ADA  is  required  to 
make  "readily  achievable" 
modifications,  even  if  the  program  can 
be  made  accessible  without  any 
architectural  modifications.  Thus,  an 
entity  covered  by  both  section  504  and 
title  III  of  the  ADA  must  meet  both  the 
"program  accessibihty"  requirement  and 
the  "readily  achievable"  requirement. 

Paragraph  (b)  makes  explicit  that  the- 
rule  does  not  affect  the  obligation  of 
recipients  of  Federal  financial 
assistance  to  comply  with  the 
requirements  imposed  under  section  504 
of  the  Rehabilitation  Act  of  1973. 

Paragraph  (c)  makes  clear  that 
Congress  did  not  intend  to  displace  any 
of  the  rights  or  remedies  provided  by 
other  Federal  laws  or  other  State  or 
local  laws  (including  State  common  law) 
that  provide  greater  or  equal  protection 
to  individuals  with  disabilities.  A 
plaintiff  may  choose  to  pursue  claims 
under  a  State  law  that  does  not  confer 
greater  substantive  rights,  or  even 
confers  fewer  substantive  rights,  if  the 
alleged  violation  is  protected  under  the 
alternative  law  and  the  remedies  are 
greater.  For  example,  assume  that  a 
person  with  a  physical  disability  seeks 
damages  under  a  State  law  that  allows 
compensatory  and  punitive  damages  for 
discrimination  on  the  basis  of  physical 
disabihty,  but  does  not  allow  them  on 
the  basis  of  mental  disabiUty.  In  that 
situation,  the  State  law  would  provide 
narrower  coverage,  by  excluding  mental 
disabilities,  but  broader  remedies,  and 
an  individual  covered  by  both  laws 
could  choose  to  bring  an  action  under 
both  laws.  Moreover,  State  tort  claims 
confer  greater  remedies  and  are  not 
preempted  by  the  ADA.  A  plaintiff  may 
join  a  State  tort  claim  to  a  case  brought 
under  the  ADA.  In  such  a  case,  the 
plaintiff  must,  of  course,  prove  all  the 
elements  of  the  State  tort  claim  in  order 
to  prevail  under  that  cause  of  action. 

A  commenter  had  concerns  about 
privacy  requirements  for  banking 
transactions  using  telephone  relay 
services.  Title  IV  of  the  Act  provides 
adequate  protections  for  ensuring  the 
confidentiality  of  communications  using 
the  relay  services.  This  issue  is  more 
appropriately  addressed  by  the  Federal 
Communications  Commission  in  its 
regulation  implementing  title  FV  of  the 
Act. 

Section  38.104    Definitions 

"Act."  The  word  "Act"  is  used  in  the 
regulation  to  refer  to  the  Americans  with 


Disabilities  Act  of  1990,  Pub.  L  101-336, 
which  is  also  referred  to  as  the  "ADA." 

"Commerce."  The  definition  of 
"commerce"  is  identical  to  the  statutory 
definition  provided  in  section  301(1)  of 
the  ADA.  It  means  fravel,  trade,  traffic, 
commerce,  transportation,  or 
communication  among  the  several 
States,  between  any  foreign  country  or 
any  territory  or  possession  and  any 
State,  or  between  points  in  the  same 
State  but  through  another  State  or 
foreign  country.  Commerce  is  defined  in 
the  same  maimer  as  in  tide  n  of  the  Civil 
Rights  Act  of  1964,  which  prohibits 
racial  discrimination  in  pubhc 
accommodations. 

The  term  "commerce"  is  used  in  the 
definition  of  "place  of  pubhc 
accommodation."  According  to  that 
definition,  one  of  the  criteria  that  an 
entity  must  meet  before  it  can  be 
considered  a  place  of  public 
accommodation  is  that  its  operations 
affect  commerce.  The  term  "commerce" 
is  similarly  used  in  the  definition  of 
"commercial  facility." 

The  use  of  the  phrase  "operations 
affect  commerce"  applies  the  full  scope 
of  coverage  of  the  Commerce  Clause  of 
the  Constitution  in  enforcing  the  ADA. 
The  Constitution  gives  Congress  broad 
authority  to  regulate  interstate 
commerce,  including  the  activities  of 
local  business  enterprises  (e.g.,  a 
physician's  office,  a  neighborhood 
restaurant,  a  laundromat,  or  a  bakery) 
that  affect  interstate  commerce  through 
the  purchase  or  sale  of  products 
manufactured  in  other  States,  or  by 
providing  services  to  individuals  from 
other  States.  Because  of  the  integrated 
nature  of  the  national  economy,  the 
ADA  and  this  final  rule  will  have 
extremely  broad  application. 

"Commercial  faciUties"  are  those 
facihties  that  are  intended  for 
nonresidential  use  by  a  private  entity 
and  whose  operations  affect  commerce. 
As  explained  under  §  36.401,  "New 
construction,"  the  new  construction  and 
alteration  requirements  of  subpart  D  of 
the  rule  apply  to  all  commercial 
facilities,  whether  or  not  they  are  places 
of  public  accommodation.  Those 
commercial  facilities  that  are  not  places 
of  public  accommodation  are  not  subject 
to  the  requirements  of  subparts  B  and  C 
(e.g.,  those  requirements  concerning 
auxihary  aids  and  general 
nondiscrimination  provisions). 

Congress  recognized  that  the 
employees  within  commercial  facilities 
would  generally  be  protected  under  tide 
I  (employment)  of  the  Act.  However,  as 
the  House  Committee  on  Education  and 
Labor  pointed  out,  "[tjo  the  extent  that 
new  facilities  are  built  in  a  manner  that 
make[sj  them  accessible  to  all 


individuals,  including  potential 
employees,  there  will  be  less  of  a  need 
for  individual  employers  to  engage  in 
reasonable  accommodations  for 
particular  employees."  H.R.  Rep.  No. 
485, 101st  Cong.,  2d  Sess.,  pt.  2,  at  117 
(1990)  [hereinafter  "Education  and  Labor 
report").  While  employers  of  fewer  than 
15  employees  are  not  covered  by  tide  I's 
employment  discrimination  provisions, 
there  is  no  such  limitation  with  respect 
to  new  construction  covered  under  tide 
in.  Congress  chose  not  to  so  limit  the 
new  construction  provisions  because  of 
its  desire  for  a  uniform  requirement  of 
accessibihty  in  new  construction, 
because  accessibility  can  be 
accomplished  easily  in  the  design  and 
construction  stage,  and  because  future 
expansion  of  a  business  or  sale  or  lease 
of  the  property  to  a  larger  employer  or  to 
a  business  that  is  a  place  of  public 
accommodation  is  always  a  possibihty. 

The  term  "commercial  facilities"  is 
not  intended  to  be  defined  by  dictionary 
or  common  industry  definitions. 
Included  in  this  category  are  factories, 
warehouses,  office  buildings,  and  other 
buildings  in  which  employment  may 
occur.  The  phrase,  "whose  operations 
affect  commerce,"  is  to  be  read  broadly, 
to  include  all  types  of  activities  reached 
under  the  commerce  clause  of  the 
Constitution. 

Privately  operated  airports  are  also 
included  in  the  category  of  commercial 
facilities.  They  are  not,  however,  places 
of  public  accommodation  because  they 
are  not  terminals  used  for  "specified 
public  transportation."  (Transportation 
by  aircraft  is  specifically  excluded  from 
the  statutory  definition  of  "specified 
pubhc  transportation.")  Thus,  privately 
operated  airports  are  subject  to  the  new 
construction  and  alteration 
requirements  of  this  rule  (subpart  D)  but 
not  to  subparts  B  and  C.  (Airports 
operated  by  public  entities  are  covered 
by  title  II  of  the  Act.)  Places  of  public 
accommodation  located  within  airports, 
such  as  restaurants,  shops,  lounges,  or 
conference  centers,  however,  are 
covered  by  subparts  B  and  C  of  this 
part. 

The  statute's  definition  of 
"commercial  facilities"  specifically 
includes  only  facilities  "that  are 
intended  for  nonresidential  use"  and 
specifically  exempts  those  facilities  that 
are  covered  or  expressly  exempted  from 
coverage  under  the  Fair  Housing  Act  of 
1968,  as  amended  (42  U.S.C.  3601-3631). 
The  interplay  between  the  Fair  Housing 
Act  and  the  ADA  with  respect  to  those 
facilities  that  are  "places  of  public 
accommodation"  was  the  subject  of 
many  comments  and  is  addressed  in  the 
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preamble  discussion  of  the  deflnition  of 
"place  of  public  accommodation." 

"Current  illegal  use  of  drugs."  The 
phrase  "current  illegal  use  of  drugs"  is 
used  in  §  36.209.  Its  meaning  is 
discussed  in  the  preamble  for  that 
section. 

"Disability."  The  definition  of  the  term 
"disabihty"  is  comparable  to  the 
definition  of  the  term  "individual  with 
handicaps"  in  section  7(8)(B)  of  the 
Rehabilitation  Act  and  section  802(h)  of 
the  Fair  Housing  Act.  The  Education  and 
Labor  Committee  report  makes  clear 
that  the  analysis  of  the  term  "individual 
with  handicaps"  by  the  Department  of 
Health,  Education,  and  Welfare  in  its 
regulations  implementing  section  504  (42 
FR  22685  (May  4, 1977))  and  the  analysis 
by  the  Department  of  Housing  and 
Urban  Development  in  its  regulation 
implementing  the  Fair  Housing 
Amendments  Act  of  1988  (54  FR  3232 
(Jan.  23. 1989))  should  also  apply  fully  to 
the  term  "disabihty"  (Education  and 
Labor  report  at  50). 

The  use  of  the  term  "disability" 
instead  of  "handicap"  and  the  term 
"individual  with  a  disability"  instead  of 
"individual  with  handicaps"  represents 
an  effort  by  the  Congress  to  make  use  of 
up-to-date,  currently  accepted 
terminology.  The  terminology  applied  to 
individuals  with  disabilities  is  a  very 
significant  and  sensitive  issue.  As  with 
racial  and  ethnic  terms,  the  choice  of 
words  to  describe  a  person  with  a 
disability  is  overlaid  with  stereotypes. 
patroni2ing  attitudes,  and  other 
emotional  connotations.  Many 
individuals  with  disabilities,  and 
organizations  representing  such 
individuals,  object  to  the  use  of  such 
terms  as  "handicapped  person"  or  "the 
handicapped."  In  other  recent 
legislation.  Congress  also  recognized 
this  shift  in  terminology,  e.g..  by 
changing  the  name  of  the  NatioTial 
Council  on  the  Handicapped  to  the 
National  Council  on  Disability  (Pub.  L. 
100-630). 

In  enacting  the  Americans  with 
Disabilities  Act.  Congress  concluded 
that  it  was  important  for  the  current 
legislation  to  use  terminology  most  in 
line  with  the  sensibilities  of  most 
Americans  with  disabilities.  No  change 
in  definition  or  substance  is  intended 
nor  should  be  attributed  to  this  change 
in  phraseology. 

The  term  "disability"  means,  with 
respect  to  an  individual — 

(A)  A  physical  or  mental  impairment 
that  substantially  limits  one  or  more  of  v 
the  major  life  activities  of  such 
individual; 

(B)  A  record  of  such  an  impairment;  or 

(C)  Being  regarded  as  having  such  an 
impairment. 


If  an  individual  meets  any  one  of 
these  three  tests,  he  or  she  is  considered 
to  be  an  individual  with  a  disability  for 
piuposes  of  coverage  under  the 
Americans  with  Disabilities  Act. 

Congress  adopted  this  same  basic 
definition  of  "disabihty,"  first  used  in 
the  Rehabihtation  Act  of  1973  and  in  the 
Fair  Housing  Amendments  Act  of  1988, 
for  a  number  of  reasons.  It  has  worked 
well  since  it  was  adopted  in  1974.  There 
is  a  substantial  body  of  administrative 
interpretation  and  judicial  precedent  on 
this  definition.  Finally,  it  would  not  be 
possible  to  guarantee 
comprehensiveness  by  providing  a  fist 
of  specific  disabilities,  especially 
because  new  disorders  may  be 
recognized  in  the  future,  as  they  have 
since  the  definition  was  first  estabUshed 
in  1974. 

Test  A— A  Physical  or  Mental 
Impairment  That  Substantially  Limits 
One  or  More  of  the  Major  Life  Activities 
of  Such  Individual 

Physical  or  mental  impairment.  Under 
the  first  test,  an  individual  must  have  a 
physical  or  mental  impairment.  As 
explained  in  paragraph  (1)  (i)  of  the 
definition,  "impairment"  means  any 
physiological  disorder  or  condition, 
cosmetic  disfigurement,  or  anatomical 
loss  affecting  one  or  more  of  the 
following  body  systems:  Neurological; 
musculoskeletal;  special  sense  organs 
(including  speech  organs  that  are  not 
respiratory,  such  as  vocal  cords,  soft 
palate,  and  tongue);  respiratory, 
including  speech  organs;  cardiovascular; 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic;  skin;  and 
endocrine.  It  also  means  any  mental  or 
psychological  disorder,  such  as  mental 
retardation,  organic  brain  syndrome, 
emotional  or  mental  illness,  and  specific 
learning  disabilities.  This  list  closely 
tracks  the  one  used  in  the  regulations  for 
section  504  of  the  Rehabilitation  Act  of 
1973  (see,  e.g.,  45  CFR  84.3(j)(2)(i)). 

Many  commenters  asked  that 
"traumatic  brain  injury"  be  added  to  the 
hst  in  paragraph  (l)(i).  Traumatic  brain 
injury  is  already  included  because  it  is  a 
physiological  condition  affecting  one  of 
the  listed  body  systems,  i.e., 
"neurological."  Therefore,  it  was 
unnecessary  for  the  Department  to  add 
the  term  to  the  regulation. 

It  is  not  possible  to  include  a  list  of  all 
the  specific  conditions,  contagious  and 
noncontagious  diseases,  or  infections 
that  would  constitute  physical  or  mental 
impairments  because  of  the  difficulty  of 
ensuring  the  comprehensiveness  of  such 
a  hst,  particulariy  in  light  of  the  fact  that 
other  conditions  or  disorders  may  be 
identified  in  the  future.  However,  the  list 
of  examples  in  paragraph  (l)(iii)  of  the 


definition  includes:  Orthopedic,  visual, 
speech  and  hearing  impairments; 
cerebral  palsy;  epilepsy,  muscular 
dystrophy,  multiple  sclerosis,  cancer, 
heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  specific 
learning  disabilities,  HIV  disease 
(symptomatic  or  asymptomatic), 
tuberculosis,  drug  addiction,  and 
alcohohsm. 

The  examples  of  "physical  or  mental 
impairments"  in  paragraph  (l)(iii)  are 
the  same  as  those  contained  in  many 
section  504  regulations,  except  for  the 
addition  of  the  phrase  "contagious  and 
noncontagious"  to  describe  the  types  of 
diseases  and  conditions  included,  and 
the  addition  of  "HIV  disease 
(symptomatic  or  asymptomatic)"  and 
"tuberculosis"  to  the  Hst  of  examples. 
These  additions  are  based  on  the  ADA 
committee  reports,  caselaw.  and  official 
legal  opinions  interpreting  section  504. 
In  School  Board  of  Nassau  County  v. 
Arline,  480  U.S.  273  (1987).  a  case 
involving  an  individual  with 
tuberculosis,  the  Supreme  Court  held 
that  people  with  contagious  diseases  are 
entitled  to  the  protections  afforded  by 
section  504.  Following  the  Arline 
decision,  this  Department's  Office  of 
Legal  Counsel  issued  a  legal  opinion 
that  concluded  that  symptomatic  HIV 
disease  is  an  impairment  that 
substantially  limits  a  major  life  activity; 
therefore  it  has  been  included  in  the 
definition  of  disability  under  this  part. 
The  opinion  also  concluded  that 
asymptomatic  HIV  disease  is  an 
impairment  that  substantially  limits  a 
major  life  activity,  either  because  of  its 
actual  effect  on  the  individual  with  HIV 
disease  or  because  the  reactions  of 
other  people  to  individuals  with  HIV 
disease  cause  such  individuals  to  be 
treated  as  though  they  are  disabled.  See 
Memorandum  from  Douglas  W.  Kmiec, 
Acting  Assistant  Attorney  General. 
Office  of  Legal  Counsel.  Department  of 
Justice,  to  Arthur  B.  Culvahouse,  Jr.. 
Counsel  to  the  President  (Sept.  27. 1988). 
reprinted  in  Hearings  on  S.  933.  the 
Americans  with  Disabihties  Act,  Before 
the  Subcomm.  on  the  Handicapped  of 
the  Senate  Comm.  on  Labor  and  Human 
Resources,  lOlst  Cong.,  1st  Sess.  346 
(1989).  The  phrase  "symptomatic  or 
asymptomatic"  was  inserted  in  the  final 
rule  after  "HIV  disease"  in  response  to 
commenters  who  suggested  that  the 
clarification  was  necessary  to  give  full 
meaning  to  the  Department's  opinion. 

Paragraph  (l)(iv)  of  the  definition 
states  that  the  phrase  "physical  or 
mental  impairment"  does  not  include 
homosexuality  or  bisexuality.  These 
conditions  were  never  considered 
impai|7nent8  under  other  Federal 


disability  laws.  Section  511(a 
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definition  includes:  Orthopedic,  visual, 
speech  and  hearing  impairments; 
cerebral  palsy;  epilepsy,  muscular 
dystrophy,  multiple  sclerosis,  cancer, 
heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  specific 
learning  disabilities,  HIV  disease 
(symptomatic  or  asymptomatic), 
tuberculosis,  drug  addiction,  and 
alcoholism. 

The  examples  of  "physical  or  mental 
impairments"  in  paragraph  (l)(iii)  are 
the  same  as  those  contained  in  many 
section  504  regulations,  except  for  the 
addition  of  the  phrase  "contagious  and 
noncontagious"  to  describe  the  types  of 
diseases  and  conditions  included,  and 
the  addition  of  "HIV  disease 
(symptomatic  or  asymptomatic)"  and 
"tuberculosis"  to  the  Hst  of  examples. 
These  additions  are  based  on  the  ADA 
committee  reports,  caselaw,  and  official 
legal  opinions  interpreting  section  504. 
In  School  Board  of  Nassau  County  v. 
Arline,  480  U.S.  273  (1987),  a  case 
involving  an  individual  with 
tuberculosis,  the  Supreme  Court  held 
that  people  with  contagious  diseases  are 
entitled  to  the  protections  afforded  by 
section  504.  Following  the  Arline 
decision,  this  Department's  Office  of 
Legal  Counsel  issued  a  legal  opinion 
that  concluded  that  symptomatic  HIV 
disease  is  an  impairment  that 
substantially  limits  a  major  life  activity; 
therefore  it  has  been  included  in  the 
definition  of  disability  under  this  part. 
The  opinion  also  concluded  that 
asymptomatic  HIV  disease  is  an 
impairment  that  substantially  limits  a 
major  life  activity,  either  because  of  its 
actual  effect  on  the  individual  with  HIV 
disease  or  because  the  reactions  of 
other  people  to  individuals  with  HIV 
disease  cause  such  individuals  to  be 
treated  as  though  they  are  disabled.  See 
Memorandum  from  Douglas  W.  Kmiec, 
Acting  Assistant  Attorney  General. 
Office  of  Legal  Counsel,  Department  of 
Justice,  to  Arthur  B.  Culvahouse,  Jr., 
Counsel  to  the  President  (Sept.  27, 1988), 
reprinted  in  Hearings  on  S.  933.  the 
Americans  with  Disabilities  Act.  Before 
the  Subcomm.  on  the  Handicapped  of 
the  Senate  Comm.  on  Labor  and  Human 
Resources.  101st  Cong..  1st  Sess.  346 
(1989).  The  phrase  "symptomatic  or 
asymptomatic"  was  inserted  in  the  final 
rule  after  "HIV  disease"  in  response  to 
commenters  who  suggested  that  the 
clarification  was  necessary  to  give  full 
meaning  to  the  Department's  opinion. 

Paragraph  (l)(iv)  of  the  definition 
states  that  the  phrase  "physical  or 
mental  impairment"  does  not  include 
homosexuality  or  bisexuality.  These 
conditions  were  never  considered 
impai|inents  under  other  Federal 


disability  laws.  Section  511(a)  of  the 
statute  makes  clear  that  they  are 
likewise  not  to  be  considered 
impairments  under  the  Americans  with 
Disabilities  Act. 

Physical  or  mental  impairment  does 
not  include  simple  physical 
characteristics,  such  as  blue  eyes  or 
black  hair.  Nor  does  it  include 
environmental,  cultural,  economic,  or 
other  disadvantages,  such  as  having  a 
prison  record,  or  being  poor.  Nor  is  age  a 
disability.  Similarly,  the  definition  does 
not  include  common  personality  traits 
such  as  poor  judgment  or  a  quick  temper 
where  these  are  not  symptoms  of  a 
mental  or  psychological  disorder. 
However,  a  person  who  has  these 
characteristics  and  also  has  a  physical 
or  mental  impairment  may  be 
considered  as  having  a  disability  for 
purposes  of  the  Americans  with 
Disabilities  Act  based  on  the 
impairment. 

"    Substantial  limitation  of  a  major  life 
activity.  Under  Test  A,  the  impairment 
must  be  one  that  "substantially  limits  a 
major  life  activity."  Major  life  activities 
include  such  things  as  caring  for  one's 
self,  performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working.  For  example,  a 
person  who  is  paraplegic  is  substantially 
limited  in  the  major  life  activity  of 
walking,  a  person  who  is  blind  is 
substantially  limited  in  the  major  life 
activity  of  seeing,  and  a  person  who  is 
mentally  retarded  is  substantially 
limited  in  the  major  life  activity  of 
learning.  A  person  with  traumatic  brain 
injury  is  substantially  limited  in  the 
major  life  activities  of  caring  for  one's 
self,  learning,  and  working  because  of 
memory  deficit,  confusion,  contextual 
difficulties,  and  inability  to  reason 
appropriately. 

A  person  is  considered  an  individual 
with  a  disability  for  purposes  of  Test  A, 
the  first  prong  of  the  definition,  when 
the  individual's  important  life  activities 
are  restricted  as  to  the  conditions, 
manner,  or  duration  under  which  they 
can  be  performed  in  comparison  to  most 
people.  A  person  with  a  minor,  trivial 
impairment  such  as  a  simple  infected 
finger,  is  not  impaired  in  a  major  life 
activity.  A  person  who  can  walk  for  10 
miles  continuously  is  not  substantially 
limited  in  walking  merely  because,  on 
the  eleventh  mile,  he  or  she  begins  to 
experience  pain,  because  most  people 
would  not  be  able  to  walk  eleven  miles 
without  experiencing  some  discomfort. 

The  Department  received  many 
conunents  on  the  proposed  rule's 
inclusion  of  the  word  "temporary"  in  the 
definition  of  "disability."  The  preamble 
indicated  that  impairments  are  not 
necessarily  excluded  from  the  definition 


of  "disability"  simply  because  they  are 
temporary,  but  that  the  duration,  or 
expected  duration,  of  an  impairment  is 
one  factor  that  may  properly  be 
considered  in  determining  whether  the 
impairment  substantially  limits  a  major 
life  activity.  The  preamble  recognized, 
however,  that  temporary  impairments, 
such  as  a  broken  leg.  are  not  commonly 
regarded  as  disabilities,  and  only  in  rare 
circumstances  would  the  degree  of  the 
limitation  and  its  expected  duration  be 
substantial:  Nevertheless,  many 
commenters  objected  to  inclusion  of  the 
word  "temporary"  both  because  it  is  not 
in  the  statute  and  because  it  is  not 
contained  in  the  definition  of 
"disability"  set  forth  in  the  title  I 
regulations  of  the  Equal  Employment 
Opportimity  Commission  (EEOC).  The 
word  "temporary"  has  been  deleted 
from  the  final  rule  to  conform  with  the 
statutory  language.  The  question  of 
whether  a  temporary  impairment  is  a 
disability  must  be  resolved  on  a  case- 
by-case  basis,  taking  into  consideration 
both  the  duration  (or  expected  duration) 
of  the  impairment  and  the  extent  to 
which  it  actually  limits  a  major  life 
activity  of  the  affected  individual. 

The  question  of  whether  a  person  has 
a  disability  should  be  assessed  without 
regard  to  Uie  availability  of  mitigating 
measures,  such  as  reasonable 
modifications  or  auxiUary  aids  and 
services.  For  example,  a  person  with 
hearing  loss  is  substantially  limited  in 
the  major  life  activity  of  hearing,  even 
though  the  loss  may  be  improved 
through  the  use  of  a  hearing  aid. 
Likewise,  persons  with  impairments, 
such  as  epilepsy  or  diabetes,  that 
substantially  limit  a  major  life  activity, 
are  covered  under  the  first  prong  of  the 
definition  of  disability,  even  if  the 
effects  of  the  impairment  are  controlled 
by  medication. 

Many  conunenters  asked  that 
environmental  illness  (also  known  as 
multiple  chemical  sensitivity)  as  well  as 
allergy  to  cigarette  smoke  be  recognized 
as  disabilities.  The  Department, 
however,  declines  to  state  categorically 
that  these  types  of  allergies  or 
sensitivities  are  disabilities,  because  the 
determination  as  to  whether  an 
impairment  is  a  disability  depends  on 
whether,  given  the  particular 
circumstances  at  issue,  the  impairment 
substantially  limits  one  or  more  major 
life  activities  (or  has  a  history  of,  or  is 
regarded  as  having  such  an  effect). 

Sometimes  respiratory  or  neurological 
functioning  is  so  severely  affected  that 
an  individual  will  satisfy  the 
requirements  to  be  considered  disabled 
under  the  regulation.  Such  an  individual 
would  be  entitled  to  all  of  the 
protections  afforded  by  the  Act  and  this 


part.  In  other  cases,  individuals  may  be 
sensitive  to  environmental  elements  or 
to  smoke  but  their  sensitivity  will  not 
rise  to  the  level  needed  to  constitute  a 
disability.  For  example,  their  major  life 
activity  of  breathing  may  be  somewhat, 
but  not  substantially,  impaired.  In  such 
circumstances,  the  individuals  are  not 
disabled  and  are  not  entitled  to  the 
protections  of  the  statute  despite  their 
sensitivity  to  environmental  agents. 

In  sum,  the  determination  as  to 
whether  allergies  to  cigarette  smoke,  or 
allergies  or  sensitivities  characterized 
by  the  commenters  as  environmental 
illness  are  disabilities  covered  by  the 
regulation  must  be  made  using  the  same 
case-by-case  analysis  that  is  apphed  to 
all  other  physical  or  mental 
impairments.  Moreover,  the  addition  of 
specific  regiilatory  provisions  relating  to 
environmental  illness  in  the  final  rule 
would  be  inappropriate  at  this  time 
pending  future  consideration  of  the  issue 
by  the  Architectural  and  Transportation 
Barriers  Compliance  Board,  the 
Environmental  Protection  Agency,  and 
the  Occupational  Safety  and  Health 
Administration  of  the  Department  of 
Labor. 

Test  B— A  Record  of  Such  an 
Impairment 

This  test  is  intended  to  cover  those 
who  have  a  record  of  an  impairment.  As 
explained  in  paragraph  (3)  of  the  rule's 
definition  of  disability,  this  includes  a 
person  who  has  a  history  of  an 
impairment  that  substantially  limited  a 
major  life  activity,  such  as  someone  who 
has  recovered  from  an  impairment.  It 
also  includes  persons  who  have  been 
misclassified  as  having  an  impairment. 

This  provision  is  included  in  the 
definition  in  part  to  protect  individuals 
who  have  recovered  from  a  physical  or 
mental  impairment  that  previously 
substantially  limited  them  in  a  major  life 
activity.  Discrimination  on  the  basis  of 
such  a  past  impairment  is  prohibited. 
Frequently  occurring  examples  of  the 
first  group  (those  who  have  a  history  of 
an  impairment)  are  persons  with 
histories  of  mental  or  emotional  illness, 
heart  disease,  or  cancer;  examples  of  the 
second  group  (those  who  have  been 
misclassified  as  having  an  impairment) 
are  persons  who  have  been 
misclassified  as  having  mental 
retardation  or  mental  ilbiess. 

Test  C — Being  Regarded  as  Having  Such 
an  Impairment 

This  test,  as  contained  in  paragraph 
(4)  of  the  definition,  is  intended  to  cover 
persons  who  are  treated  by  a  private 
entity  or  public  acconunodation  as 
having  a  physical  or  mental  impairment 
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that  substantially  limits  a  major  life 
activity.  It  applies  when  a  person  is 
treated  as  if  he  or  she  has  an 
impairment  that  substantially  hmits  a 
major  life  activity,  regardless  of  whether 
that  person  has  an  impairment. 

The  Americans  with  Disabilities  Act 
uses  the  same  "regarded  as"  test  set 
forth  in  the  regulations  implementing 
section  504  of  the  Rehabilitation  Act. 
See.  e.g..  28  CFR  42.540(k)(2)(iv).  which 
provides: 

(iv)  "Is  regarded  as  having  an  impairment" 
means  (A)  Has  a  physical  or  mental 
impairment  that  does  not  substantially  limit 
major  life  activities  but  that  is  treated  by  a 
recipient  as  constituting  such  a  limitation;  (B) 
Has  a  physical  or  mental  impairment  that 
substantially  limits  major  life  activities  only 
as  a  result  of  the  attitudes  of  others  toward 
such  impairment;  or  (C)  Has  none  of  the 
impairments  defined  in  paragraph  (k)(2)(i)  of 
this  section  but  is  treated  by  a  recipient  as 
having  such  an  impairment. 

The  perception  of  the  private  entity  or 
public  accommodation  is  a  key  element 
of  this  test.  A  person  who  perceives 
himself  or  herself  to  have  an 
impairment,  but  does  not  have  an 
impairment,  and  is  not  treated  as  if  he  or 
she  has  an  impairment,  is  not  protected 
under  this  test.  A  person  would  be 
covered  under  this  test  if  a  restaurant 
refused  to  serve  that  person  because  of 
a  fear  of  "negative  reactions"  of  others 
to  that  person.  A  person  would  also  be 
covered  if  a  public  accommodation 
refused  to  serve  a  patron  because  it 
perceived  that  the  patron  had  an 
impairment  that  limited  his  or  her 
enjoyment  of  the  goods  or  services  being 
offered. 

For  example,  persons  with  severe 
bums  often  encounter  discrimination  in 
community  activities,  resulting  in 
substantial  limitation  of  major  life 
activities.  These  persons  would  be 
covered  under  this  test  based  on  the 
attitudes  of  others  towards  the 
impairment,  even  if  they  did  not  view 
themselves  as  "impaired." 

The  rationale  for  this  third  test,  as 
used  in  the  Rehabilitation  Act  of  1973. 
was  articulated  by  the  Supreme  Court  in 
Arline.  480  U.S.  273  (1987).  The  Court 
noted  that,  although  an  individual  may 
have  an  impairment  that  does  not  in  fact 
substantially  limit  a  major  life  activity, 
the  reaction  of  others  may  prove  just  as 
disabling.  "Such  an  impairment  might 
not  diminish  a  person's  physical  or 
mental  capabilities,  but  could 
nevertheless  substantially  limit  that 
person's  ability  to  work  as  a  result  of 
the  negative  reactions  of  others  to  the 
impairment."  Id.  at  283.  The  Court 
concluded  that,  by  including  this  test  in 
the  Rehabilitation  Act's  definition. 
"Congress  acknowledged  that  society's 


accumulated  myths  and  fears  about 
disability  and  disease  are  as 
handicapping  as  are  the  physical 
limitations  that  flow  fi-om  actual 
impairment."  Id.  at  284. 

Thus,  a  person  who  is  not  allowed 
into  a  public  accommodation  because  of 
the  myths,  fears,  and  stereotypes 
associated  with  disabilities  would  be 
covered  under  this  third  test  whether  or 
not  the  person's  physical  or  mental 
condition  would  be  considered  a 
disability  under  the  first  or  second  test 
in  the  definition. 

If  a  person  is  refused  admittance  on 
the  basis  of  an  actual  or  perceived 
physical  or  mental  condition,  and  the 
pubhc  acconunodation  can  articulate  no 
legitimate  reason  for  the  refusal  (such  as 
failure  to  meet  eligibility  criteria),  a 
perceived  concern  about  admitting 
persons  with  disabiUties  could  be 
inferred  and  the  individual  would 
qualify  for  coverage  under  the  "regarded 
as"  test.  A  person  who  is  covered 
because  of  being  regarded  as  having  an 
impairment  is  not  required  to  show  that 
the  public  accommodation's  perception 
is  inaccurate  (e.g..  that  he  will  be 
accepted  by  others,  or  that  insurance 
rates  will  not  increase)  in  order  to  be 
admitted  to  the  public  accommodation. 

Paragraph  (5)  of  the  definition  hsts 
certain  conditions  that  are  not  included 
within  the  definition  of  "disability."  The 
excluded  conditions  are:  transvestism, 
transsexualism,  pedophilia, 
exhibitionism,  voyeurism,  gender 
identity  disorders  not  resulting  from 
physical  impairments,  other  sexual 
behavior  disorders,  compulsive 
gambling,  kleptomania,  pyromania,  and 
psychoactive  substance  use  disorders 
resulting  from  current  illegal  use  of 
drugs.  Unlike  homosexuality  and 
bisexuality.  which  are  not  considered 
impairments  under  either  the  Americans 
with  Disabilities  Act  (see  the  definition 
of  "disability."  paragraph  (l)(iv))  or 
section  504.  the  conditions  hsted  in 
paragraph  (5).  except  for  transvestism, 
are  not  necessarily  excluded  as 
impairments  under  section  504. 
(Transvestism  was  excluded  from  the 
definition  of  disability  for  section  504  by 
the  Fair  Housing  Amendments  Act  of 
1988,  Pub.  L.  100-430,  §  6(b).)  The  phrase 
"current  illegal  use  of  drugs"  used  in  this 
definition  is  explained  in  the  preamble 
to  §  36.209. 

"Drug."  The  definition  of  the  term 
"drug"  is  taken  from  section  510(d)f2)  of 
the  ADA. 

"Facility."  "Facility"  means  all  or  any 
portion  of  buildings,  structures,  sites, 
complexes,  equipment,  rolling  stock  or 
other  conveyances,  roads,  walks, 
passageways,  parking  lots,  or  other  real 
or  personal  property,  including  the  site 


where  the  building,  property,  structure, 
or  equipment  is  located.  Committee 
reports  made  clear  that  the  definition  of 
facility  was  drawn  from  the  definition  of 
facility  in  current  Federal  regulations 
(see,  e.g..  Education  and  Labor  report  at 
114).  It  includes  both  indoor  and  outdoor 
.  areas  where  human-constructed 
improvements,  structures,  equipment,  or 
property  have  been  added  to  the  natural 
environment. 

The  term  "rolling  stock  or  other 
conveyances"  was  not  included  in  the 
definition  of  facility  in  the  proposed 
rule.  However,  commenters  raised 
questions  about  the  applicability  of  this 
part  to  places  of  public  accommodation 
operated  in  mobile  facilities  (such  as 
cruise  ships,  floating  restaurants,  or 
mobile  health  units).  Those  places  of 
pubhc  accommodation  are  covered 
under  this  part,  and  would  be  included 
in  the  definition  of  "facility."  Thus  the 
requirements  of  subparts  B  and  C  would 
apply  to  those  places  of  public 
accommodation.  For  example,  a  covered 
entity  could  not  discriminate  on  the 
basis  of  disability  in  the  full  and  equal 
enjoyment  of  the  facilifies  (§  36.201). 
Similarly,  a  cruise  line  could  not  apply 
eligibility  criteria  to  potential 
passengers  in  a  manner  that  would 
screen  out  individuals  with  disabilities, 
unless  the  criteria  are  "necessary."  as 
provided  in  §  36.301. 

However,  standards  for  new 
construction  and  alterations  of  such 
facilities  are  not  yet  included  in  the 
Americans  with  Disabilities  Act 
Accessibility  Guidelines  for  Buildings 
and  Facilities  (ADAAG)  adopted  by 
§  36.406  and  incorporated  in  Appendix 
A.  The  Department  therefore  will  not 
interpret  the  new  constnicUon  and 
alterafions  provisions  of  subpart  D  to 
apply  to  the  types  of  facilities  discussed 
here,  pending  further  development  of 
specific  requirements. 

Requirements  pertaining  to  accessible 
fransportation  services  provided  by 
public  accommodations  are  included  in 
§  36.310  of  this  part;  standards 
pertaining  to  accessible  vehicles  will  be 
issued  by  the  Secretary  of 
Transportation  pursuant  to  section  306 
of  the  Act.  and  will  be  codified  at  49 
CFR  part  37. 

A  pubhc  accommodation  has 
obligations  under  this  rule  with  respect 
to  a  cruise  ship  to  the  extent  that  its 
operations  are  subject  to  the  laws  of  the 
United  States. 

The  definition  of  "facility"  only 
includes  the  site  over  which  the  private 
entity  may  exercise  control  or  on  which 
a  place  of  pubhc  accommodation  or  a 
commercial  facility  is  located.  It  does 
not  include,  for  example,  adjacent  roads 
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where  the  building,  property,  structure, 
or  equipment  is  located.  Committee 
reports  made  clear  that  the  definition  of 
facility  was  drawn  from  the  definition  of 
facility  in  current  Federal  regulations 
(see,  e.g..  Education  and  Labor  report  at 
114).  It  includes  both  indoor  and  outdoor 
areas  where  human-constructed 
improvements,  structures,  equipment,  or 
property  have  been  added  to  the  natural 
environment. 

The  term  "rolling  stock  or  other 
conveyances"  was  not  included  in  the 
definition  of  facility  in  the  proposed 
rule.  However,  commenters  raised 
questions  about  the  applicability  of  this 
part  to  places  of  public  acconunodation 
operated  in  mobile  facilities  (such  as 
cruise  ships,  floating  restaurants,  or 
mobile  health  units).  Those  places  of 
public  accommodation  are  covered 
under  this  part,  and  would  be  included 
in  the  definition  of  "facihty."  Thus  the 
requirements  of  subparts  B  and  C  would 
apply  to  those  places  of  public 
accommodation.  For  example,  a  covered 
entity  could  not  discriminate  on  the 
basis  of  disability  in  the  full  and  equal 
enjoyment  of  the  faciHties  (§  36.201). 
Similarly,  a  cruise  line  could  not  apply 
eligibility  criteria  to  potential 
passengers  in  a  manner  that  would 
screen  out  individuals  with  disabilities, 
unless  the  criteria  are  "necessary,"  as 
provided  in  §  36.301. 

However,  standards  for  new 
construction  and  alterations  of  such 
facilities  are  not  yet  included  in  the 
Americans  with  Disabilities  Act 
Accessibility  Guidelines  for  Buildings 
and  Facilities  (ADAAG)  adopted  by 
§  36.406  and  incorporated  in  Appendix 
A.  The  Department  therefore  will  not 
interpret  the  new  construction  and 
alterations  provisions  of  subpart  D  to 
apply  to  the  types  of  facilities  discussed 
here,  pending  further  development  of 
specific  requirements. 

Requirements  pertaining  to  accessible 
transportation  services  provided  by 
public  accommodations  are  included  in 
§  36.310  of  this  part;  standards 
pertaining  to  accessible  vehicles  will  be 
issued  by  the  Secretary  of 
Transportation  pursuant  to  section  306 
of  the  Act,  and  will  be  codified  at  49 
CFR  part  37. 

A  pubhc  accommodation  has 
obligations  under  this  rule  with  respect 
to  a  cruise  ship  to  the  extent  that  its 
operations  are  subject  to  the  laws  of  the 
United  States. 

The  definition  of  "facility"  only 
includes  the  site  over  which  the  private 
entity  may  exercise  control  or  on  which 
a  place  of  pubUc  accommodation  or  a 
commercial  facility  is  located.  It  does 
not  include,  for  example,  adjacent  roads 


or  walks  controlled  by  a  public  entity 
that  is  not  subject  to  this  part.  Public 
entities  are  subject  to  the  requirements 
of  title  II  of  the  Act.  The  Department's 
regulation  implementing  title  II.  which 
will  be  codified  at  28  CFR  part  35. 
addresses  the  obligations  of  public 
entities  to  ensure  accessibility  by 
providing  curb  ramps  at  pedestrian 
walkways. 

"Illegal  use  of  drugs."  The  definition 
of  "illegal  use  of  drugs"  is  taken  from 
section  510(d)(1)  of  the  Act  and  clarifies 
that  the  term  includes  the  illegal  use  of 
one  or  more  drugs. 

"Individual  with  a  disability"  means  a 
person  who  has  a  disability  but  does  not 
include  an  individual  who  is  currently 
illegally  using  drugs,  when  the  public 
acconunodation  acts  on  the  basis  of 
such  use.  The  phrase  "ciurent  illegal  use 
of  drugs"  is  explained  in  the  preamble  to 
§  36.209. 

"Place  of  public  accommodation."  The 
term  "place  of  pubUc  accommodation" 
is  an  adaptation  of  the  statutory 
definition  of  "public  accommodation"  in 
section  301(7)  of  the  ADA  and  appears 
as  an  element  of  the  regulatory 
definition  of  public  accommodation.  The 
final  rule  defines  "place  of  public 
accommodation"  as  a  facility,  operated 
by  a  private  entity,  whose  operations 
affect  commerce  and  fall  within  at  least 
one  of  12  specified  categories.  The  term 
"public  accommodation,"  on  the  other 
hand,  is  reserved  by  the  final  rule  for  the 
private  entity  that  ov^ms,  leases  (or 
leases  to),  or  operates  a  place  of  public 
accommodation.  It  is  the  public 
accommodation,  and  not  the  place  of 
public  accommodation,  that  is  subject  to 
the  regulation's  nondiscrimination 
requirements.  Placing  the  obligation  not 
to  discriminate  on  the  public 
accommodation,  as  defined  in  the  rule, 
is  consistent  with  section  302(a)  of  the 
ADA,  which  places  the  obligation  not  to 
discriminate  on  any  person  who  owns, 
leases  (or  leases  to),  or  operates  a  place 
of  public  acconunodation. 

Facilities  operated  by  government 
agencies  or  other  public  entities  as 
defined  in  this  section  do  not  qualify  as 
places  of  public  accommodation.  The 
actions  of  public  entities  are  governed 
by  title  II  of  the  ADA  and  will  be  subject 
to  regulations  issued  by  the  Department 
of  Justice  under  that  title.  The  receipt  of 
government  assistance  by  a  private 
entity  does  not  by  itself  preclude  a 
facility  from  being  considered  as  a  place 
of  public  accommodation. 

The  definition  of  place  of  public 
accommodation  incorporates  the  12 
categories  of  facilities  represented  in  the 
statutory  definition  of  public 
accommodation  in  section  301(7)  of  the 
ADA: 


1.  Places  of  lodging. 

2.  Establishments  serving  food  or 
drink. 

3.  Places  of  exhibition  or 
entertainment. 

4.  Places  of  public  gathering. 

5.  Sales  or  rental  establishments. 

6.  Service  establishments. 

7.  Stations  used  for  specified  public 
transportation. 

8.  Places  of  public  display  or 
collection. 

9.  Places  of  recreation. 

10.  Places  of  education. 

11.  Social  service  center 
establishments. 

12.  Places  of  exercise  or  recreation. 
In  order  to  be  a  place  of  pubhc 

accommodation,  a  facihty  must  be 
operated  by  a  private  entity,  its 
operations  must  affect  commerce,  and  it 
must  fall  vnthin  one  of  these  12 
categories.  While  the  list  of  categories  is 
exhaustive,  the  representative  examples 
of  facilities  within  each  category  are 
not.  Within  each  category  only  a  few 
examples  are  given.  The  category  of 
social  service  center  establishments 
would  include  not  only  the  types  of 
establishments  listed,  day  care  centers, 
senior  citizen  centers,  homeless  shelters, 
food  banks,  adoption  agencies,  but  also 
establishments  such  as  substance  abuse 
treatment  centers,  rape  crisis  centers, 
and  halfway  houses.  As  another 
example,  the  category  of  sales  or  rental 
establishments  would  include  an 
innumerable  array  of  facilities  that 
would  sweep  far  beyond  the  few 
examples  given  in  the  regulation.  For 
example,  other  retail  or  wholesale 
establishments  selling  or  renting  items, 
such  as  bookstores,  videotape  rental 
stores,  car  rental  establishment,  pet 
stores,  and  jewelry  stores  would  also  be 
covered  imder  this  category,  even 
though  they  are  not  specifically  listed. 

Several  conunenters  requested 
clarification  as  to  the  coverage  of 
wholesale  establishments  under  the 
category  of  "sales  or  rental 
establishments."  The  Department 
intends  for  wholesale  establishments  to 
be  covered  under  this  category  as  places 
of  public  accommodation  except  in 
cases  where  they  sell  exclusively  to 
other  businesses  and  not  to  individuals. 
For  example,  a  company  that  grows  food 
produce  and  supplies  its  crops 
exclusively  to  food  processing 
corporations  on  a  wholesale  basis  does 
not  become  a  pubhc  acconunodation 
because  of  these  transactions.  If  this 
company  operates  a  road  side  stand 
where  its  crops  are  sold  to  the  public, 
the  road  side  stand  would  be  a  sales 
establishment  covered  by  the  ADA. 
Conversely,  a  sales  estabhshment  that 
maricets  its  goods  as  "wholesale  to  the 


pubUc"  and  sells  to  individuals  would 
not  be  exempt  from  ADA  coverage 
despite  its  use  of  the  word  "wholesale" 
as  a  marketing  technique. 

Of  course,  a  company  that  operates  a 
place  of  public  accommodation  is 
subject  to  this  part  only  in  the  operation 
of  that  place  of  public  accommodation. 
In  the  example  given  above,  the 
wholesale  produce  company  that 
operates  a  road  side  stand  would  be  a 
public  accommodation  only  for  the 
purposes  of  the  operation  of  that  stand. 
The  company  would  be  prohibited  from 
discriminating  on  the  basis  of  disability 
in  the  operation  of  the  road  side  stand. 
and  it  would  be  required  to  remove 
barriers  to  physical  access  to  the  extent 
that  it  is  readily  achievable  to  do  so  (see 
§  36.304);  however,  in  the  event  that  it  is 
not  readily  achievable  to  remove 
barriers,  for  example,  by  replacing  a 
gravel  surface  or  regrading  the  area 
around  the  stand  to  permit  access  by 
persons  with  mobility  impairments,  the 
company  could  meet  its  obligations 
through  alternative  methods  of  making 
its  goods  available,  such  as  delivering 
produce  to  a  customer  in  his  or  her  car 
(see  §  36.305).  The  concepts  of  readily 
achievable  barrier  removal  and 
alternatives  to  barrier  removal  are 
discussed  further  in  the  preamble 
discussion  of  §  S  36.304  and  36.305. 

Even  if  a  facility  does  not  fall  within 
one  of  the  12  categories,  and  therefore 
does  not  qualify  as  a  place  of  pubUc 
accommodation,  it  still  may  be  a 
commercial  facihty  as  defined  in 
i  36.104  and  be  subject  to  the  new 
construction  and  alterations 
requirements  of  subpart  D. 

A  number  of  commenters  questioned 
the  treatment  of  residential  hotels  and 
other  residential  facilities  in  the 
Department's  proposed  rule.  These 
commenters  were  essentially  seeking 
resolution  of  the  relationship  between 
the  Fair  Housing  Act  and  the  ADA 
concerning  facilities  that  are  both 
residential  in  nature  and  engage  in 
activities  that  would  cause  them  to  be 
classified  as  "places  of  pubHc 
accommodation"  under  the  ADA.  The 
ADA'S  express  exemption  relating  to  the 
Fair  Housing  Act  applies  only  to 
"conunercial  facilities"  and  not  to 
"places  of  pubhc  accommodation." 

A  facility  whose  operations  affect 
interstate  commerce  is  a  place  of  pubhc 
accommodation  for  purposes  of  the 
ADA  to  the  extent  that  its  operations 
include  those  types  of  activities  engaged 
in  or  services  provided  by  the  facilities 
contained  on  tiie  list  of  12  categories  in 
section  301(7)  of  the  ADA.  Thus,  a 
facility  that  provides  social  services 
would  be  considered  a  "social  service 
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center  establishment."  Similarly,  the 
category  "places  of  lodging"  would 
exclude  solely  residential  facilities 
because  the  nature  of  a  place  of  lodging 
contemplates  the  use  of  the  facility  for 
short-term  stays. 

Many  facilities,  however,  are  mixed 
use  facilities.  For  example,  in  a  large 
hotel  that  has  a  separate  residential 
apartment  wing,  the  residential  wing 
would  not  be  covered  by  the  ADA 
because  of  the  nature  of  the  occupancy 
of  that  part  of  the  facihty.  This 
residential  wing  would,  however,  be 
covered  by  the  Fair  Housing  Act.  The 
separate  nonresidential 
accommodations  in  the  rest  of  the  hotel 
would  be  a  place  of  lodging,  and  thus  a 
pubUc  accoRunodation  subject  to  the 
requirements  of  this  final  rule.  If  a  hotel 
allows  both  residential  and  short-term 
stays,  but  does  not  allocate  space  for 
these  different  uses  in  separate,  discrete 
units,  both  the  ADA  and  the  Fair 
Housing  Act  may  apply  to  the  facility. 
Such  determinations  will  need  to  be 
made  on  a  case-by-case  basis.  Any 
place  of  lodging  of  the  type  described  in 
paragraph  (1)  of  the  definition  of  place 
of  public  accommodation  and  that  is  an 
establishment  located  within  a  building 
that  contains  not  more  than  five  rooms 
for  rent  or  hire  and  is  actually  occupied 
by  the  proprietor  of  the  establishment  as 
his  or  her  residence  is  not  covered  by 
the  ADA.  (This  exclusion  from  coverage 
does  not  apply  to  other  categories  of 
public  accommodations,  for  example, 
professional  offices  or  homeless 
shelters,  that  are  located  in  a  building 
that  is  also  occupied  as  a  private 
residence.) 

A  number  of  commenters  noted  that 
the  term  "residential  hotel"  may  also 
apply  to  a  type  of  hotel  commonly 
known  as  a  "single  room  occupancy 
hotel."  Although  such  hotels  or  portions 
of  such  hotels  may  fall  under  the  Fair 
Housing  Act  when  operated  or  used  as 
long-term  residences,  they  are  also 
considered  "places  of  lodging"  under  the 
ADA  when  guests  of  such  hotels  are  free 
to  use  them  on  a  short-term  basis.  In 
addition,  "single  room  occupancy 
hotels"  may  provide  social  services  to 
their  guests,  often  through  the  operation 
of  Federal  or  State  grant  programs.  In 
such  a  situation,  the  facility  would  be 
considered  a  "social  service  center 
establishment"  and  thus  covered  by  the 
ADA  as  a  place  of  public 
accommodation,  regardless  of  the  length 
of  stay  of  the  occupants. 

A  similar  analysis  would  also  be 
applied  to  other  residential  facilities  that 
provide  social  services,  including 
homeless  shelters,  shelters  for  people 
seeking  refuge  from  domestic  violence. 


nursing  homes,  residential  care 
facilities,  and  other  facilities  where 
persons  may  reside  for  varying  lengths 
of  time.  Such  facilities  should  be 
analyzed  under  the  Fair  Housing  Act  to 
determine  the  application  of  that  statute. 
The  ADA,  however,  requires  a  separate 
and  independent  analysis.  For  example, 
if  the  facility,  or  a  portion  of  the  facility, 
is  intended  for  or  permits  short-term 
stays,  or  if  it  can  appropriately  be 
categorized  as  a  service  establishment 
or  as  a  social  service  establishment, 
then  the  facihty  or  that  portion  of  the 
facility  used  for  the  covered  purpose  is  a 
place  of  public  accommodation  under 
the  ADA.  For  example,  a  homeless 
shelter  that  is  intended  and  used  only 
for  long-term  residential  stays  and  that 
does  not  provide  social  services  to  its 
residents  would  not  be  covered  as  a 
place  of  pubUc  accommodation. 
However,  if  this  facility  permitted  short- 
term  stays  or  provided  social  services  to 
its  residents,  it  would  be  covered  under 
the  ADA  either  as  a  "place  of  lodging" 
or  as  a  "social  service  center 
establishment,"  or  as  both. 

A  private  home,  by  itself,  does  not  fall 
within  any  of  the  12  categories. 
However,  it  can  be  covered  as  a  place  of 
public  accommodation  to  the  extent  that 
it  is  used  as  a  facility  that  would  fall 
within  one  of  the  12  categories.  For 
example,  if  a  professional  office  of  a 
dentist,  doctor,  or  psychologist  is 
located  in  a  private  home,  the  portion  of 
the  home  dedicated  to  office  use 
(including  areas  used  both  for  the 
residence  and  the  office,  e.g.,  the 
entrance  to  the  home  that  is  also  used  as 
the  entrance  to  the  professional  office) 
would  be  considered  a  place  of  public 
accommodation.  Places  of  public 
accommodation  located  in  residential 
facilities  are  speciHcally  addressed  in 
§  36.207. 

If  a  tour  of  a  commercial  facility  that 
is  not  otherwise  a  place  of  public 
accommodation,  such  as,  for  example,  a 
factory  or  a  movie  studio  production  set, 
is  open  to  the  general  public,  the  route 
followed  by  the  tour  is  a  place  of  pubUc 
accommodation  and  the  tour  must  be 
operated  in  accordance  with  the  rule's 
requirements  for  public 
accommodations.  The  place  of  public 
accommodation  defined  by  the  tour  does 
not  include  those  portions  of  the 
commercial  facility  that  are  merely 
viewed  from  the  tour  route.  Hence,  the 
barrier  removal  requirements  of  §  36.304 
only  apply  to  the  physical  route 
followed  by  the  tour  participants  and 
not  to  work  stations  or  other  areas  that 
are  merely  adjacent  to,  or  within  view 
of,  the  tour  route.  If  the  tour  is  not  open 
to  the  general  public,  but  rather  is 


conducted,  for  example,  for  selected 
business  colleagues,  partners, 
customers,  or  consultants,  the  tour  route 
is  not  a  place  of  public  accommodation 
and  the  tour  is  not  subject  to  the 
requirements  for  pubUc 
accommodations. 

Public  accommodations  that  receive 
Federal  financial  assistance  are  subject 
to  the  requirements  of  section  504  of  the 
Rehabilitation  Act  as  well  as  the 
requirements  of  the  ADA. 

Private  schools,  including  elementary 
and  secondary  schools,  are  covered  by 
the  rule  as  places  of  public 
accommodation.  The  rule  itself, 
however,  does  not  require  a  private 
school  to  provide  a  free  appropriate 
education  or  develop  an  individualized 
education  program  in  accordance  with 
regulations  of  the  Department  of 
Education  implementing  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (34  CFR  part  104).  and 
regulations  implementing  ihe 
Individuals  with  Disabihties  Education 
Act  (34  CFR  part  300).  The  receipt  of 
Federal  assistance  by  a  private  school, 
however,  would  trigger  application  of 
the  Department  of  Education's 
regulations  to  the  extent  mandatied  by 
the  particular  type  of  assistance 
received. 

"Private  club."  The  term  "private 
club"  is  defined  in  accordance  with 
section  307  of  the  ADA  as  a  private  club 
or  establishment  exempted  from 
coverage  under  title  II  of  the  Civil  Rights 
Act  of  1964.  Title  II  of  the  1964  Act 
exempts  any  "private  club  or  other 
establishment  not  in  fact  open  to  the 
public,  except  to  the  extent  that  the 
facilities  of  such  estabhshment  are 
made  available  to  the  customers  or 
patrons  of  [a  place  of  public 
accommodation  as  defined  in  title  11]." 
The  rule,  therefore,  as  reflected  in 
§  36.102(e)  of  the  application  section, 
limits  the  coverage  of  private  clubs 
accordingly.  The  obligations  of  a  private 
club  that  rents  space  to  any  other 
private  entity  for  the  operation  of  a 
place  of  public  accommodation  are 
discussed  further  in  connection  with 
§  36.201. 

In  determining  whether  a  private 
entity  qualifies  as  a  private  club  under 
title  II,  courts  have  considered  such 
factors  as  the  degree  of  member  control 
of  club  operations,  the  selectivity  of  the 
membership  selection  process,  whether 
substantial  membership  fees  are 
charged,  whether  the  entity  is  operated 
on  a  nonprofit  basis,  the  extent  to  which 
the  facilities  are  open  to  the  public,  the 
degree  of  pubhc  funding,  and  whether 
the  club  was  created  specifically  to 
avoid  compliance  with  the  Civil  Rights 


Act.  See  e.g..  Tillman  v.  Whe 
Haven  Recreation  Ass'n,  410 
(1973);  Daniel  v.  Paul.  395  U.! 
(1969):  Olzman  v.  Lake  Hills 
Inc..  495  F.2d  1333  (2d  Cir.  19 
Anderson  v.  Pass  Christian  I 
Club.  Inc..  488  F.2d  855  (5th  C 
Smith  v.  YMCA,  462  F.2d  634 
1972):  Stout  V.  YMCA.  404  F.2 
Cir.  1968);  United  States  v.  R. 
F.2d  523  (5th  Cir.  1968);  Nesn 
YMCA.  397  F.2d  96  (4th  Cir.  1 
United  States  v.  Lansdowne , 
713  F.  Supp.  785  (E.D.  Pa.  198 
v.  Red  Lake  Fishing  and  Hun 
Inc..  666  F.  Supp.  954  (W.D.  1 
New  York  v.  Ocean  Club,  Inc 
Supp.  489  (E.D.N.Y.  1984);  Bn 
Loudoun  Golf  and  Country  C 
573  F.  Supp.  399  (E.D.  Va.  198 
States  V.  Trustees  ofFraterm 
Eagles.  472  F.  Supp.  1174  (E.E 
1979);  Cornelius  v.  Benevolei 
Protective  Order  of  Elks,  382 
1182  (D.  Conn.  1974). 

"Private  entity."  The  term 
entity"  is  defined  as  any  indi 
entity  other  than  a  public  ent 
used  as  part  of  the  definition 
accommodation"  in  this  secti 

The  definition  adds  "indivi 
the  statutory  definition  of  pri 
(see  section  301(6)  of  the  AD. 
addition  clarifies  that  an  indi 
be  a  private  entity  and,  there 
be  considered  ar  public  accon 
if  he  or  she  owns,  leases  (or  I 
or  operates  a  place  of  public 
accommodation.  The  explicit 
of  individuals  under  the  defii 
private  entity  is  consistent  w 
302(a)  of  the  ADA,  which  brc 
prohibits  discrimination  on  tl 
disability  by  any  person  who 
leases  (or  leases  to),  or  operc 
of  public  accommodation. 

"Public  accommodation." ' 
"public  accommodation"  me) 
private  entity  that  owns,  leas 
leases  to),  or  operates  a  placi 
accommodation.  The  regulate 
"public  accommodation,"  coi 
to  the  statutory  term,  "persor 
section  302(a)  of  the  ADA.  Tl 
prohibits  discrimination  "by 
who  owns,  leases  (or  leases  I 
operates  a  place  of  public 
accommodation."  The  text  of 
regulation  consequently  plac 
ADA'S  nondiscrimination  obi 
"public  accommodations"  rai 
"persons"  or  on  "places  of  pi 
accommodation." 

As  stated  in  S  36.102(b)(2). 
requirements  of  subparts  B  a: 
obligate  a  public  accommoda 
with  respect  to  the  operation 
of  public  accommodation.  A 
accommodation  must  also  m< 


iday.  July  26.  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  144  /  Friday.  July  26,  1991  /  Rules  and  Regulations 35553 


idential  care 
r  facilities  where 
;  for  varying  lengths 
ties  should  be 
!  Fair  Housing  Act  to 
ication  of  that  statute. 
r,  requires  a  separate 
nalysis.  For  example, 
jortion  of  the  facUity, 
ermits  short-term 
ppropriately  be 
rvice  establishment 
ce  establishment, 
that  portion  of  the 
'.  covered  purpose  is  a 
iimmodation  under 
iple,  a  homeless 
ided  and  used  only 
intial  stays  and  that 
)cial  services  to  its 
t  be  covered  as  a 
immodation. 
lility  permitted  short- 
ded  social  services  to 
lid  be  covered  under 
1  "place  of  lodging" 
ice  center 
38  both. 

jy  itself,  does  not  fall 
!  categories, 
covered  as  a  place  of 
ion  to  the  extent  that 
ty  that  would  fall 
:  categories.  For 
sional  office  of  a 
sychologist  is 
home,  the  portion  of 
to  office  use 
(d  both  for  the 
ffice,  e.g.,  the 
le  that  is  also  used  as 
professional  office) 
d  a  place  of  public 
ices  of  public 
ated  in  residential 
cally  addressed  in 

nercial  facility  that 
lace  of  public 
:h  as,  for  example,  a 
tudio  production  set, 
al  pubhc,  the  route 
•  is  a  place  of  pubUc 
I  the  tour  must  be 
nee  with  the  rule's 
t)lic 

le  place  of  public 
ined  by  the  tour  does 
rtions  of  the 
that  are  merely 
r  route.  Hence,  the 
lirements  of  §  36.304 
ysical  route 
participants  and 
or  other  areas  that 
to,  or  within  view 
the  tour  is  not  open 
:.  but  rather  is 


conducted,  for  example,  for  selected 
business  colleagues,  partners, 
customers,  or  consultants,  the  tour  route 
is  not  a  place  of  public  accommodation 
and  the  tour  is  not  subject  to  the 
requirements  for  public 
accommodations. 

Public  accommodations  that  receive 
Federal  financial  assistance  are  subject 
to  the  requirements  of  section  504  of  the 
Rehabilitation  Act  as  well  as  the 
requirements  of  the  ADA. 

Private  schools,  including  elementary 
and  secondary  schools,  are  covered  by 
the  rule  as  places  of  public 
accommodation.  The  rule  itself, 
however,  does  not  require  a  private 
school  to  provide  a  free  appropriate 
education  or  develop  an  individualized 
education  program  in  accordance  with 
regulations  of  the  Department  of 
Education  implementing  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (34  CFR  part  104),  and 
regulations  implementing  die 
Individuals  with  Disabihties  Education 
Act  (34  CFR  part  300).  The  receipt  of 
Federal  assistance  by  a  private  school, 
however,  would  trigger  application  of 
the  Department  of  Education's 
regulations  to  the  extent  mandatied  by 
the  particular  type  of  assistance 
received. 

"Private  club."  The  term  "private 
club"  is  defined  in  accordance  with 
section  307  of  the  ADA  as  a  private  club 
or  establishment  exempted  from 
coverage  under  title  II  of  the  Civil  Rights 
Act  of  1964.  Title  II  of  the  1964  Act 
exempts  any  "private  club  or  other 
establishment  not  in  fact  open  to  the 
public,  except  to  the  extent  that  the 
facilities  of  such  establishment  are 
made  available  to  the  customers  or 
patrons  of  [a  place  of  public 
accommodation  as  defined  in  tide  II]." 
The  rule,  therefore,  as  reflected  in 
§  36.102(e)  of  the  application  section, 
limits  the  coverage  of  private  clubs 
accordingly.  The  obligations  of  a  private 
club  that  rents  space  to  any  other 
private  entity  for  the  operation  of  a 
place  of  public  accommodation  are 
discussed  further  in  connection  with 
§  36.201. 

In  determining  whether  a  private 
entity  qualifies  as  a  private  club  under 
tide  II,  courts  have  considered  such 
factors  as  the  degree  of  member  control 
of  club  operations,  the  selectivity  of  the 
membership  selection  process,  whether 
substantial  membership  fees  are 
charged,  whether  the  entity  is  operated 
on  a  nonprofit  basis,  the  extent  to  which 
the  facilities  are  open  to  the  public,  the 
degree  of  pubhc  funding,  and  whether 
the  club  was  created  specifically  to 
avoid  compliance  with  the  Civil  Rights 


Act.  See  e.g.,  Tillman  v.  Wheaton- 
Haven  Recreation  Ass'n,  410  U.S.  431 
(1973);  Daniel  v.  Paul.  395  U.S.  298 
(1969);  Olzman  v.  Lake  Hills  Swim  Club. 
Inc..  495  F.2d  1333  (2d  Cir.  1974); 
Anderson  v.  Pass  Christian  Isles  Golf 
Club.  Inc..  488  F,2d  855  (5th  Cir.  1974); 
Smith  V.  YMCA.  462  F.2d  634  [5th  Cir. 
1972);  Stout  v.  YMCA.  404  F.2d  687  (5di 
Cir.  1968);  United  States  v.  Richberg.  398 
F.2d  523  (5th  Cir.  1968);  Nesmith  v. 
YMCA,  397  F.2d  96  (4th  Cir.  1968): 
United  States  v.  Lansdowne  Swim  Club, 
713  F.  Supp.  785  (E.D.  Pa.  1989);  Durham 
V.  Red  Lake  Fishing  and  Hunting  Club. 
Inc..  666  F.  Supp.  954  (W.D.  Tex.  1987); 
New  York  v.  Ocean  Club.  Inc..  602  F. 
Supp.  489  (E.D.N.Y.  1984);  Brown  v. 
Loudoun  Golf  and  Country  Club,  Inc., 
573  F.  Supp.  399  (E.D.  Va.  1983);  United 
States  V.  Trustees  of  Fraternal  Order  of 
Eagles.  A72  F.  Supp.  1174  (E.D.  Wis. 
1979);  Cornelius  v.  Benevolent 
Protective  Order  of  Elks.  382  F.  Supp. 
1182  (D.  Conn.  1974). 

"Private  entity."  The  term  "private 
entity"  is  defined  as  any  individual  or 
entity  other  than  a  public  entity.  It  is 
used  as  part  of  the  definition  of  "public 
accommodation"  in  this  section. 

The  definition  adds  "individual"  to 
the  statutory  definition  of  private  entity 
(see  section  301(6)  of  the  ADA).  This 
addition  clarifies  that  an  individual  may 
be  a  private  entity  and,  therefore,  may 
be  considered  ar  public  accommodation 
if  he  or  she  owns,  leases  (or  leases  to), 
or  operates  a  place  of  public 
accommodation.  The  explicit  inclusion 
of  individuals  under  the  definition  of 
private  entity  is  consistent  with  secUon 
302(a)  of  the  ADA,  which  broadly 
prohibits  discrimination  on  the  basis  of 
disability  by  any  person  who  owns, 
leases  (or  leases  to),  or  operates  a  place 
of  public  accommodation. 

"Public  accommodation."  The  term 
"public  accommodation"  means  a 
private  entity  that  owns,  leases  (or 
leases  to),  or  operates  a  place  of  public 
accommodation.  The  regulatory  term, 
"public  accommodation,"  corresponds 
to  the  statutory  term,  "person,"  in 
section  302(a)  of  the  ADA.  The  ADA 
prohibits  discrimination  "by  any  person 
who  owns,  leases  (or  leases  to),  or 
operates  a  place  of  public 
accommodation."  The  text  of  the 
regulation  consequently  places  the 
ADA'S  nondiscrimination  obligations  on 
"public  accommodations"  rather  than  on 
"persons"  or  on  "places  of  public 
accommodation." 

As  stated  in  §  36.102(b)(2).  the 
requirements  of  subparts  B  and  C 
obligate  a  public  accommodation  only 
with  respect  to  the  operations  of  a  place 
of  public  accommodation.  A  public 
accommodation  must  also  meet  the 


requirements  of  subpart  D  with  respect 
to  facilities  used  as,  or  designed  or 
constructed  for  use  as,  places  of  public 
accommodadon  or  commercial  facilities. 

"Public  entity."  The  term  "public 
entity"  is  defined  in  accordance  with 
section  201(1)  of  the  ADA  as  any  State 
or  local  government;  any  department, 
agency,  special  purpose  district,  or  other 
instrumentality  of  a  State  or  States  or 
local  government;  and  the  National 
Railroad  Passenger  Corporation,  and 
any  commuter  authority  (as  defined  in 
section  103(8)  of  the  Rail  Passenger 
Service  Act).  It  is  used  in  the  definition 
of  "private  entity"  in  §  36.104.  Public 
entities  are  excluded  from  the  definition 
of  private  entity  and  therefore  cannot 
qualify  as  public  accommodations  under 
this  regulation.  However,  the  actions  of 
public  entities  are  covered  by  tide  II  of 
the  ADA  and  by  the  Department's  tide  II 
regulations  codified  at  28  CFR  part  35. 

"Qualified  interpreter."  The 
Department  received  substantial 
comment  regarding  the  lack  of  a 
definition  of  "qualified  interpreter."  The 
proposed  rule  defined  auxiliary  aids  and 
services  to  include  the  statutory  term, 
"qualified  interpreters"  (§  36.303(b)),  but 
did  not  define  that  term.  Section  36.303 
requires  the  use  of  a  qualified 
interpreter  where  necessary  to  achieve 
effective  communication,  unless  an 
undue  burden  or  fundamental  alteration 
would  result.  Commenters  stated  that  a 
lack  of  guidance  on  what  the  term 
means  would  create  confusion  among 
those  trying  to  secure  interpreting 
services  and  often  result  in  less  than 
effective  communication. 

Many  commenters  were  concerned 
that,  without  clear  guidance  on  the  issue 
of  "qualified"  interpreter,  the  rule  would 
be  interpreted  to  mean  "available, 
rather  than  qualified"  interpreters.  Some 
claimed  that  few  public 
accommodations  would  understand  the 
difference  between  a  qualified 
interpreter  and  a  person  who  simply 
knows  a  few  signs  or  how  to  fingerspell. 

In  order  to  clarify  what  is  meant  by 
"qualified  interpreter"  the  Department 
has  added  a  definition  of  the  term  to  the 
final  rule.  A  qualified  interpreter  means 
an  interpreter  who  is  able  to  interpret 
effectively,  accurately,  and  impartially 
both  receptively  and  expressively,  using 
any  necessary  specialized  vocabulary. 
This  definition  focuses  on  the  actual 
ability  of  the  interpreter  in  a  particular 
interpreting  context  to  facihtate 
effective  communication  between  the 
public  accommodation  and  the 
individual  with  disabihties. 

Public  comment  also  revealed  that 
public  accommodations  have  at  times 
asked  persons  who  are  deaf  to  provide 
famUy  members  or  friends  to  interpret. 


In  certain  circumstances, 
notwithstanding  that  the  family  member 
or  friend  is  able  to  interpret  or  is  a 
certified  interpreter,  the  family  member 
or  friend  may  not  be  qualified  to  render 
the  necessary  interpretation  because  of 
factors  such  as  emotional  or  personal 
involvement  or  considerations  of 
confidentiality  that  may  adversely  affect 
the  ability  to  interpret  "effectively, 
accurately,  and  impartially." 

"Readily  achievable."  The  definition 
of  "readily  achievable"  follows  the 
statutory  definition  of  that  term  in 
section  301(9)  of  the  ADA.  Readily 
achievable  means  easily  accomplishable 
and  able  to  be  carried  out  without  much 
difficulty  or  expense.  The  term  is  used 
as  a  limitation  on  the  obligation  to 
remove  barriers  under  §§  36.304(a), 
36.305(a),  36.308(a),  and  36.310(b). 
Further  discussion  of  the  meaning  and 
apphcation  of  the  term  "readily 
achievable"  may  be  found  in  the 
preamble  section  for  §  36.304. 

The  definition  lists  factors  to  be 
considered  in  determining  whether 
barrier  removal  is  readily  achievable  in 
any  particular  circumstance.  A 
significant  number  of  commenters 
objected  to  §  36.306  of  the  proposed  rule, 
which  listed  identical  factors  to  be 
considered  for  determining  "readUy 
achievable"  and  "undue  burden" 
together  in  one  section.  They  asserted 
that  providing  a  consolidated  section 
blurred  the  distinction  between  the  level 
of  effort  required  by  a  public 
accommodation  under  the  two 
standards.  The  readily  achievable 
standard  is  a  "lower"  standard  than  the 
"undue  burden"  standard  in  terms  of  the 
level  of  effort  required,  but  the  factors 
used  in  determining  whether  an  action  is 
readily  achievable  or  would  result  in  an 
undue  burden  are  identical  (See 
Education  and  Labor  report  at  109). 
Although  the  preamble  to  the  proposed 
rule  clearly  delineated  the  relationship 
between  the  two  standards,  to  eliminate 
any  confusion  the  Department  has 
deleted  S  36.306  of  the  proposed  rule. 
That  section,  in  any  event,  as  other 
commenters  noted,  had  merely  repeated 
the  lists  of  factors  contained  in  the 
definitions  of  readily  achievable  and 
undue  burden. 

The  list  of  factors  included  in  the 
definition  is  derived  from  section  301(9) 
of  the  ADA.  It  reflects  the  congressional 
intention  that  a  wide  range  of  factors  be 
considered  in  determining  whether  an 
action  is  readily  achievable.  It  also 
takes  into  account  that  many  local 
facilities  are  owned  or  operated  by 
parent  corporations  or  entities  that 
conduct  operations  at  many  different 
sites.  This  section  makes  clear  that  in 
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some  instances,  resources  beyond  those 
of  the  local  facility  where  the  barrier 
must  be  removed  may  be  relevant  in 
determining  whether  an  action  is  readily 
achievable.  One  must  also  evaluate  the 
degree  to  which  any  parent  entity  has 
resources  that  may  be  allocated  to  the 
local  facility. 

The  statutory  list  of  factors  in  section 
301(9)  of  the  Act  uses  the  term  "covered 
entity"  to  refer  to  the  larger  entity  of 
which  a  particular  facility  may  be  a  part. 
"Covered  entity"  is  not  a  defined  term  in 
the  ADA  and  is  not  used  consistently 
throughout  the  Act.  The  definition, 
therefore,  substitutes  the  term  "parent 
entity"  in  place  of  "covered  entity"  in 
paragraphs  (3),  (4),  and  (5)  when 
referring  to  the  larger  private  entity 
whose  overall  resources  may  be  taken 
into  account.  This  usage  is  consistent 
with  the  House  Judiciary  Committee's 
use  of  the  term  "parent  company"  to 
describe  the  larger  entity  of  which  the 
local  facility  is  a  part  (H.R.  Rep.  No.  485, 
101st  Cong.,  2d  Sess.,  pt.  3,  at  40-41,  54- 
55  (1990)  (hereinafter  "Judiciary 
report")). 

A  number  of  commenters  asked  for 
more  specific  guidance  as  to  when  and 
how  the  resources  of  a  parent 
corporation  or  entity  are  to  be  taken  into 
account  in  determining  what  is  readily 
achievable.  The  Department  believes 
that  this  complex  issue  is  most 
appropriately  resolved  on  a  case-by- 
case  basis.  As  the  comments  reflect, 
there  is  a  wide  variety  of  possible 
relationships  between  the  site  in 
question  and  any  parent  corporation  or 
other  entity.  It  would  be  unwise  to  posit 
legal  ramifications  under  the  ADA  of 
even  generic  relationships  (e.g.,  banks 
involved  in  foreclosures  or  insurance 
companies  operating  as  trustees  or  in 
other  similar  fiduciary  relationships), 
because  any  analysis  will  depend  so 
completely  on  the  detailed  fact 
situations  and  the  exact  nature  of  the 
legal  relationships  involved.  The  final 
rule  does,  however,  reorder  the  factors 
to  be  considered.  This  shift  and  the 
addition  of  the  phrase  "if  applicable" 
make  clear  that  the  line  of  inquiry 
concerning  factors  will  start  at  the  site 
involved  in  the  action  itself.  This  change 
emphasizes  that  the  overall  resources, 
size,  and  operations  of  the  parent 
corporation  or  entity  should  be 
considered  to  the  extent  appropriate  in 
light  of  "the  geographic  separateness, 
and  the  administrative  or  fiscal 
relationship  of  the  site  or  sites  in 
question  to  any  parent  corporation  or 
entity." 

Although  some  commenters  sought 
more  specific  numerical  guidance  on  the 
definition  of  readily  achievable,  the 


Department  has  declined  to  establish  in 
the  final  rule  any  kind  of  numerical 
formula  for  determining  whether  an 
action  is  readily  achievable.  It  would  be 
difficult  to  devise  a  specific  ceiling  on 
compliance  costs  that  would  take  into 
account  the  vast  diversity  of  enterprises 
covered  by  the  ADA's  public 
accommodations  requirements  and  the 
economic  situation  that  any  particular 
entity  would  find  itself  in  at  any 
moment.  The  final  rule,  therefore, 
implements  the  flexible  case-by-case 
approach  chosen  by  Congress. 

A  number  of  commenters  requested 
that  security  considerations  be  explicitly 
recognized  as  a  factor  in  determining 
whether  a  barrier  removal  action  is 
readily  achievable.  The  Department 
believes  that  legitimate  safety 
requirements,  including  crime 
prevention  measures,  may  be  taken  into 
account  so  long  as  they  are  based  on 
actual  risks  and  are  necessary  for  safe 
operation  of  the  public  accommodation. 
This  point  has  been  included  in  the 
definition. 

Some  commenters  urged  the 
Department  not  to  consider  acts  of 
barrier  removal  in  complete  isolation 
from  each  other  in  determining  whether 
they  are  readily  achievable.  The 
Department  believes  that  it  is 
appropriate  to  consider  the  cost  of  other 
barrier  removal  actions  as  one  factor  in 
determining  whether  a  measure  is 
readily  achievable. 

"Religious  entity."  The  term  "religious 
entity"  is  defined  in  accordance  with 
section  307  of  the  ADA  as  a  religious 
organization  or  entity  controlled  by  a 
religious  organization,  including  a  place 
of  worship.  Section  36.102(e)  of  the  rule 
states  that  the  rule  does  not  apply  to 
any  religious  entity. 

The  ADA'S  exemption  of  religious 
organizations  and  religious  entities 
controlled  by  religious  organizations  is 
very  broad,  encompassing  a  wide 
variety  of  situations.  Religious 
organizations  and  entities  controlled  by 
religious  organizations  have  no 
obligations  under  the  ADA.  Even  when 
a  religious  organization  carries  out 
activities  that  would  othervise  make  it  a 
public  accommodation,  the  religious 
organization  is  exempt  from  ADA 
coverage.  Thus,  if  a  church  itself 
operates  a  day  care  center,  a-nursing 
home,  a  private  school,  or  a  diocesan 
school  system,  the  operations  of  the 
center,  home,  school,  or  school  would 
not  be  subject  to  the  requirements  of  the 
ADA  or  this  part.  The  religious  entity 
would  not  lose  its  exemption  merely 
because  the  services  provided  were 
open  to  the  general  public.  The  test  is 
whether  the  church  or  other  religious 


organization  operates  the  public 
accommodation,  not  which  individuals 
receive  the  public  accommodation's 
services. 

Religious  entities  that  are  controlled 
by  religious  organizations  are  also 
exempt  from  the  ADA's  requirements. 
Many  religious  organizations  in  the 
United  States  use  lay  boards  and  other 
secular  or  corporate  mechanisms  to 
operate  schools  and  an  array  of  social 
services.  The  use  of  a  lay  board  or  other 
mechanism  does  not  itself  remove  the 
ADA's  religious  exemption.  Thus,  a 
parochial  school,  having  religious 
doctrine  in  its  curriculum  and  sponsored 
by  a  religious  order,  could  be  exempt 
either  as  a  religious  organization  or  as 
an  entity  controlled  by  a  religious 
organization,  even  if  it  has  a  lay  board.  <» 
The  test  remains  a  factual  one — whether 
the  church  or  other  religious 
organization  controls  the  operations  of 
the  school  or  of  the  service  or  whether 
the  school  or  service  is  itself  a  religious 
organization. 

Although  a  religious  organization  or  a 
religious  entity  that  is  controlled  by  a 
religious  organization  has  no  obligations 
under  the  rule,  a  public  accommodation 
that  is  not  itself  a  religious  organization, 
but  that  operates  a  place  of  public 
accommodation  in  leased  space  on  the 
property  of  a  religious  entity,  which  is 
not  a  place  of  worship,  is  subject  to  the 
rule's  requirements  if  it  is  not  under 
control  of  a  religious  organization. 
When  a  church  rents  meeting  space, 
which  is  not  a  place  of  worship,  to  a 
local  community  group  or  to  a  private, 
independent  day  care  center,  the  ADA 
apphes  to  the  activities  of  the  local 
community  group  and  day  care  center  if 
a  lease  exists  and  consideration  is  paid. 

"Service  animal."  The  term  "service 
animal"  encompasses  any  guide  dog, 
signal  dog.  or  other  animal  individually 
trained  to  provide  assistance  to  an 
individual  with  a  disability.  The  term  is 
used  in  §  36.302(c),  which  requires 
public  accommodations  generally  to 
modify  policies,  practices,  and 
procedures  to  accommodate  the  use  of 
service  animals  in  places  of  public 
accommodation. 

"Specified  public  transportation."  The 
definition  of  "specified  public 
transportation"  is  identical  to  the 
statutory  definition  in  section  301(10)  of 
the  ADA.  The  term  means 
transportation  by  bus,  rail,  or  any  other 
conveyance  (other  than  by  aircraft)  that 
provides  the  general  public  with  general 
or  special  service  (including  charter 
service)  on  a  regular  and  continuing 
basis.  It  is  used  in  category  (7)  of  the 
definition  of  "place  of  public 
accommodation,"  which  includes 


stations  used  for  specified  pu 
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organization  operates  the  public 
accommodation,  not  which  individuals 
receive  the  public  accommodation's 
services. 

Religious  entities  that  are  controlled 
by  religious  organizations  are  also 
exempt  from  the  ADA's  requirements. 
Many  religious  organizations  in  the 
United  States  use  lay  boards  and  other 
secular  or  corporate  mechanisms  to 
operate  schools  and  an  array  of  social 
services.  The  use  of  a  lay  board  or  other 
mechanism  does  not  itself  remove  the 
ADA'S  religious  exemption.  Thus,  a 
parochial  school,  having  religious 
doctrine  in  its  curriculum  and  sponsored 
by  a  religious  order,  could  be  exempt 
either  as  a  religious  organization  or  as 
an  entity  controlled  by  a  religious 
organization,  even  if  it  has  a  lay  board,  v 
The  test  remains  a  factual  one — whether 
the  church  or  other  religious 
organization  controls  the  operations  of 
the  school  or  of  the  service  or  whether 
the  school  or  service  is  itself  a  religious 
organization. 

Although  a  religious  organization  or  a 
religious  entity  that  is  controlled  by  a 
religious  organization  has  no  obligations 
under  the  rule,  a  public  accommodation 
that  is  not  itself  a  religious  organization, 
but  that  operates  a  place  of  public 
accommodation  in  leased  space  on  the 
property  of  a  religious  entity,  which  is 
not  a  place  of  worship,  is  subject  to  the 
rule's  requirements  if  it  is  not  under 
control  of  a  religious  organization. 
When  a  church  rents  meeting  space, 
which  is  not  a  place  of  worship,  to  a 
local  community  group  or  to  a  private, 
independent  day  care  center,  the  ADA 
applies  to  the  activities  of  the  local 
community  group  and  day  care  center  if 
a  lease  exists  and  consideration  is  paid. 

"Service  animal."  The  term  "service 
animal"  encompasses  any  guide  dog, 
signal  dog,  or  other  animal  individually 
trained  to  provide  assistance  to  an 
individual  with  a  disability.  The  term  is 
used  in  §  36.302(c),  which  requires 
public  accommodations  generally  to 
modify  policies,  practices,  and 
procedures  to  accommodate  the  use  of 
service  animals  in  places  of  public 
accommodation. 

"Specified  public  transportation."  The 
definition  of  "specified  public 
transportation"  is  identical  to  the 
statutory  definition  in  section  301(10)  of 
the  ADA.  The  term  means 
transportation  by  bus,  rail,  or  any  other 
conveyance  (other  than  by  aircraft)  that 
provides  the  general  public  with  general 
or  special  service  (including  charter 
service)  on  a  regular  and  continuing 
basis.  It  is  used  in  category  (7)  of  the 
definition  of  "place  of  public 
accommodation."  which  includes 


stations  used  for  specified  public 
transportation. 

The  effect  of  this  definition,  which 
excludes  transportation  by  aircraft,  is 
that  it  excludes  privately  operated 
airports  from  coverage  as  places  of 
public  accommodation.  However,  places 
of  public  accommodation  located  within 
airports  would  be  covered  by  this  part. 
Airports  that  are  operated  by  public 
entities  are  covered  by  tide  II  of  the 
ADA  and,  if  they  are  operated  as  part  of 
a  program  receiving  Federal  financial 
assistance,  by  section  504  of  the 
Rehabilitation  Act.  Privately  operated 
airports  are  similarly  covered  by  section 
504  if  they  are  operated  as  part  of  a 
program  receiving  Federal  financial 
assistance.  The  operations  of  any 
portion  of  any  airport  that  are  under  the 
control  of  an  air  carrier  are  covered  by 
the  Air  Carrier  Access  Act.  In  addition, 
airports  are  covered  as  commercial 
facihties  under  this  rule. 

"State."  The  definition  of  "State"  is 
identical  to  the  statutory  definition  in 
section  3(3)  of  the  ADA.  The  term  is 
used  in  the  definitions  of  "commerce" 
and  "public  entity"  in  §  36.104. 

"Undue  burden."  The  definition  of 
"undue  burden"  is  analogous  to  the 
statutory  definition  of  "undue  hardship" 
in  employment  under  section  101(10)  of 
the  ADA.  The  term  undue  burden  means 
"significant  difficulty  or  expense"  and 
serves  as  a  limitation  on  the  obligation 
to  provide  auxiliary  aids  and  services 
under  §  36,303  and  §§  36.309  (b)(3)  and 
(c)(3).  Further  discussion  of  the  meaning 
and  application  of  the  term  undue 
burden  may  be  found  in  the  preamble 
discussion  of  §  36.303. 

The  definition  lists  factors  considered 
in  determining  whether  provision  of  an 
auxiliary  aid  or  service  in  any  particular 
circumstance  would  result  in  an  undue 
burden.  The  factors  to  be  considered  in 
determining  whether  an  action  would 
result  in  an  undue  burden  are  identical 
to  those  to  be  considered  in  determining 
whether  an  action  is  readily  achievable. 
However,  "readily  achievable"  is  a 
lower  standard  than  "undue  burden"  in 
that  it  requires  a  lower  level  of  effort  on 
the  part  of  the  public  accommodation 
(see  Education  and  Labor  report  at  109). 

Further  analysis  of  the  factors  to  be 
considered  in  determining  undue  burden 
may  be  found  in  the  preamble 
discussion  of  the  definition  of  the  term 
"readily  achievable." 

Subpart  B — General  Requirements 

Subpart  B  includes  general 
prohibitions  restricting  a  public 
accommodation  from  discriminating 
against  people  with  disabilities  by 
denying  them  the  opportunity  to  benefit 
from  goods  or  services,  by  giving  them 


unequal  goods  or  services,  or  by  giving 
them  different  or  separate  goods  or 
services.  These  general  prohibitions  are 
patterned  after  the  basic,  general 
prohibitions  that  exist  in  other  civil 
rights  laws  that  prohibit  discrimination 
on  the  basis  of  race,  sex,  color,  religion, 
or  national  origin. 

Section  36.201    General 

Section  36.201(a)  contains  the  general 
rule  that  prohibits  discrimination  on  the 
basis  of  disability  in  the  full  and  equal 
enjoyment  of  goods,  services,  facilities, 
privileges,  advantages,  and 
accommodations  of  any  place  of  pubUc 
accommodation. 

Full  and  equal  enjoyment  means  the 
right  to  participate  and  to  have  an  equal 
opportunity  to  obtain  the  same  results 
as  others  to  the  extent  possible  with 
such  accommodations  as  may  be 
required  by  the  Act  and  these 
regulations.  It  does  not  mean  that  an 
individual  with  a  disability  must  achieve 
an  identical  result  or  level  of 
achievement  as  persons  without  a 
disability.  For  example,  an  exercise 
class  cannot  exclude  a  person  who  uses 
a  wheelchair  because  he  or  she  cannot 
do  all  of  the  exercises  and  derive  the 
same  result  from  the  class  as  persons 
without  a  disability. 

Section  302(a)  of  the  ADA  states  that 
the  prohibition  against  discrimination 
applies  to  "any  person  who  owns,  leases 
(or  leases  to),  or  operates  a  place  of 
public  accommodation."  and  this 
language  is  reflected  in  §  36.201(a).  The 
coverage  is  quite  extensive  and  would 
include  sublessees,  management 
companies,  and  any  other  entity  that 
owns,  leases,  leases  to,  or  operates  a 
place  of  public  accommodation,  even  if 
the  operation  is  only  for  a  short  time. 

The  first  sentence  of  paragraph  (b)  of 
S  36.201  reiterates  the  general  principle 
that  both  the  landlord  that  owns  the 
building  that  houses  the  place  of  public 
accommodation,  as  well  as  the  tenant 
that  owns  or  operates  the  place  of  public 
accommodation,  are  public 
accommodations  subject  to  the 
requirements  of  this  part.  Although  the 
statutory  language  could  be  interpreted 
as  placing  equal  responsibility  on  all 
private  entities,  whether  lessor,  lessee, 
or  operator  of  a  public  accommodation, 
the  committee  reports  suggest  that 
liability  may  be  allocated.  Section 
36.201(b)  of  that  section  of  the  proposed 
rule  attempted  to  allocate  liabiUty  in  the 
regulation  itself.  Paragraph  (b)(2)  of  that 
section  made  a  specific  allocation  of 
liability  for  the  obligation  to  take  readily 
achievable  measures  to  remove  barriers, 
and  paragraph  (b)(3)  made  a  specific 
allocation  for  the  obligation  to  provide 
auxiliary  aids. 


Numerous  commenters  pointed  out 
that  these  allocations  would  not  apply 
in  all  situations.  Some  asserted  that 
paragraph  (b)(2)  of  the  proposed  rule 
only  addressed  the  situation  when  a 
lease  gave  the  tenant  the  right  to  make 
alterations  with  permission  of  the 
landlord,  but  failed  to  address  other 
types  of  leases,  e.g.,  those  that  are  silent 
on  the  right  to  make  alterations,  or  those 
in  which  the  landlord  is  not  permitted  to 
enter  a  tenant's  premises  to  make 
alterations.  Several  commenters  noted 
that  many  leases  contain  other  clauses 
more  relevant  to  the  ADA  than  the 
alterations  clause.  For  example,  many 
leases  contain  a  "compliance  clause,"  a 
clause  which  allocates  responsibility  to 
a  particular  party  for  compliance  with 
all  relevant  Federal,  State,  and  local 
laws.  Many  commenters  pointed  out 
various  types  of  relationships  that  were 
left  unaddressed  by  the  regulation,  e.g.. 
sale  and  leaseback  arrangements  where 
the  landlord  is  a  financial  institution 
with  no  control  or  responsibility  for  the 
building;  franchises:  subleases:  and 
management  companies  which,  at  least 
in  the  hotel  industry,  often  have  control 
over  operations  but  are  unable  to  make 
modifications  to  the  premises. 

Some  conunenters  raised  specific 
questions  as  to  how  the  barrier  removal 
allocation  would  work  as  a  practical 
matter.  Paragraph  (b)(2)  of  the  proposed 
rule  provided  that  the  burden  of  making 
readily  achievable  modifications  within 
the  tenant's  place  of  public 
accommodation  would  shift  to  the 
landlord  when  the  modifications  were 
not  readily  achievable  for  the  tenant  or 
when  the  landlord  denied  a  tenant's 
request  for  permission  to  make  such 
modifications.  Commenters  noted  that 
the  rule  did  not  specify  exacUy  when  the 
burden  would  actually  shift  from  tenant 
to  landlord  and  whether  the  landlord 
would  have  to  accept  a  tenant's  word 
that  a  particular  action  is  not  readily 
achievable.  Others  questioned  if  the 
tenant  should  be  obligated  to  use 
alternative  methods  of  barrier  removal 
before  the  burden  shifts.  In  light  of  the 
fact  that  readily  achievable  removal  of 
barriers  can  include  such  actions  as 
moving  of  racks  and  displays,  some 
commenters  doubted  the 
appropriateness  of  requiring  a  landlord 
to  become  involved  in  day-to-day 
operations  of  its  tenants'  businesses. 

The  Department  received  widely 
differing  comments  in  response  to  the 
preamble  question  asking  whether 
landlord  and  tenant  obligations  should 
vary  depending  on  the  length  of  time 
remaining  on  an  existing  lease.  Many 
suggested  that  tenants  should  have  no 
responsibilities  in  "shorter  leases," 
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which  commenters  de&ied  as  ranging 
anywhere  from  90  days  to  three  years. 
Other  commenters  pointed  out  that  the 
time  remaining  on  the  lease  should  not 
be  a  factor  in  the  rule's  allocation  of 
responsibilities,  but  is  relevant  in 
determining  what  is  readily  achievable 
for  the  tenant.  The  Department  agrees 
with  this  latter  approach  and  will 
interpret  the  rule  in  that  manner. 

In  reco^tion  of  the  somewhat  limited 
applicability  of  the  allocation  scheme 
contained  in  the  proposed  rule, 
paragraphs  (b)(2)  and  (b)(3)  have  been 
deleted  from  the  final  rule.  The 
Department  has  substituted  instead  a 
statement  that  allocation  of 
responsibility  as  between  the  parties  for 
taking  readily  achievable  measures  to 
remove  barriers  and  to  provide  auxiliary 
aids  and  services  both  in  common  areas 
and  within  places  of  pubUc 
accommodation  may  be  determined  by 
the  lease  or  other  contractual 
relationships  between  the  parties.  The 
ADA  was  not  intended  to  change 
existing  landlord/tenant  responsibilities 
as  set  forth  in  the  lease.  By  deleting 
specific  provisions  from  the  rule,  the 
Department  gives  full  recognition  to  this 
principle.  As  between  the  landlord  and 
tenant,  the  extent  of  responsibility  for 
particular  obligations  may  be,  and  in 
many  cases  probably  will  be. 
determined  by  contract. 

The  suggested  allocation  of 
responsibilities  contained  in  the 
proposed  rule  may  be  used  if 
appropriate  in  a  particular  situation. 
Thus,  the  landlord  would  generally  be 
held  responsible  for  making  readily 
achievable  changes  and  providing 
auxiliary  aids  and  services  in  common 
areas  and  for  modifying  policies, 
practices,  or  procedures  applicable  to  all 
tenants,  and  the  tenant  would  generally 
be  responsible  for  readily  achievable 
changes,  provision  of  auxihary  aids,  and 
modification  of  policies  within  its  own 
place  of  public  accommodation. 

Many  commenters  objected  to  the 
proposed  rule's  allocation  of 
responsibility  for  providing  auxiliary 
aids  and  services  solely  to  the  tenant, 
pointing  out  that  this  exclusive 
allocation  may  not  be  appropriate  in  the 
case  of  larger  pubhc  acconmiodations 
that  operate  their  businesses  by  renting 
space  out  to  smaller  public 
accommodations.  For  example,  large 
theaters  often  rent  to  smaller  traveling 
companies  and  hospitals  often  rely  on 
independent  contractors  to  provide 
childbirth  classes.  Groups  representing 
persons  with  disabilities  objected  to  the 
proposed  rule  because,  in  their  view,  it 
permitted  the  large  theater  or  hospital  to 
evade  ADA  responsibilities  by  leasing 


to  independent  smaller  entities.  They 
suggested  that  these  types  of  public 
accommodations  are  not  really 
landlords  because  they  are  in  the 
business  of  providing  a  service,  rather 
than  renting  space,  as  in  the  case  of  a 
shopping  center  or  office  building 
landlord.  These  commenters  believed 
that  responsibility  for  providing 
auxiliary  aids  should  shift  to  the 
landlord,  if  the  landlord  relies  on  a 
smaller  public  accommodation  or 
independent  contractor  to  provide 
services  closely  related  to  those  of  the 
larger  public  accommodation,  and  if  the 
needed  auxiliary  aids  prove  to  be  an 
undue  burden  for  the  smaller  public 
accommodation.  The  final  rule  no  longer 
lists  specific  allocations  to  specific 
parties  but.  rather,  leaves  allocation  of 
responsibilities  to  the  lease  negotiations. 
Parties  are.  therefore,  free  to  allocate  the 
responsibility  for  auxiliary  aids. 

Section  36.201(b)(4)  of  the  proposed 
rule,  which  provided  that  alterations  by 
a  tenant  on  its  own  premises  do  not 
trigger  a  path  of  travel  obligation  on  the 
landlord,  has  been  moved  to  §  36.403(d) 
of  the  final  rule. 

An  entity  that  is  not  in  and  of  itself  a 
public  accommodation,  such  as  a  trade 
association  or  performing  artist,  may 
become  a  public  accommodation  when 
it  leases  space  for  a  conference  or 
performance  at  a  hotel,  convention 
center,  or  stadium.  For  an  entity  to 
become  a  public  accommodation  when 
it  is  the  lessee  of  space,  however,  the 
Department  believes  that  consideration 
in  some  form  must  be  given.  Thus,  a  Boy 
Scout  troop  that  accepts  donated  space 
does  not  become  a  public 
accommodation  because  the  troop  has 
not  "leased"  space,  as  required  by  the 
ADA. 

As  a  public  accommodation,  the  trade 
association  or  performing  artist  will  be 
responsible  for  compliance  with  this 
part.  Specific  responsibilities  should  be 
allocated  by  contract,  but,  generally,  the 
lessee  should  be  responsible  for 
providing  auxiliary  aids  and  services 
(which  could  include  interpreters.  Braille 
programs,  etc.)  for  the  participants  in  its 
conference  or  performance  as  well  as 
for  assuring  that  displays  are  accessible 
to  individuals  with  disabilities. 

Some  commenters  suggested  that  the 
rule  should  allocate  responsibilities  for 
areas  other  than  removal  of  barriers  and 
auxiliary  aids.  The  final  rule  leaves 
allocation  of  all  areas  to  the  lease 
negotiations.  However,  in  general 
landlords  should  not  be  given 
responsibility  for  policies  a  tenant 
applies  in  operating  its  business,  if  such 
poHcies  are  solely  diose  of  the  tenant. 
Thus,  if  a  restaurant  tenant 


discriminates  by  refusing  to  seat  a 
patron,  it  would  be  the  tenant,  and  not 
the  landlord,  who  would  be  responsible, 
because  the  discriminatory  policy  is 
imposed  solely  by  the  tenant  and  not  by 
the  landlord.  If,  however,  a  tenant 
refuses  to  modify  a  "no  pets"  rule  to 
allow  service  animals  in  its  restaurant 
because  the  landlord  mandates  such  a 
rule,  then  both  the  landlord  and  the 
tenant  would  be  liable  for  violation  of 
the  ADA  when  a  person  with  a  service 
dog  is  refused  entrance.  The  Department 
wishes  to  emphasize,  however,  that  the 
parties  are  free  to  allocate 
responsibihties  in  any  way  they  choose. 

Private  clubs  are  also  exempt  from  the 
ADA.  However,  consistent  with  title  II 
of  the  Civil  Rights  Act  (42  U.S.C. 
2000a(e).  a  private  club  is  considered  a 
pubhc  accommodation  to  the  extent  that 
"the  facilities  of  such  estabhshment  are 
made  available  to  the  customers  or 
patrons"  of  a  place  of  public 
accommodation.  Thus,  if  a  private  club 
runs  a  day  care  center  that  is  open 
exclusively  to  its  own  members,  the 
club,  like  the  church  in  the  example 
above,  would  have  no  responsibihty  for 
compliance  with  the  ADA.  Nor  would 
the  day  care  center  have  any 
responsibilities  because  it  is  part  of  the 
private  club  exempt  from  the  ADA. 

On  the  other  hand,  if  the  private  club 
rents  to  a  day  care  center  that  is  open  to 
the  public,  then  the  private  club  would 
have  the  same  obligations  as  any  other 
public  acconmiodation  that  functions  as 
a  landlord  with  respect  to  comphance 
with  tide  III  within  the  day  care  center. 
In  such  a  situation,  both  the  private  club 
that  "leases  to"  a  pubhc  accommodation 
and  the  pubhc  accommodation  lessee 
(the  day  care  center)  would  be  subject 
to  the  ADA.  This  same  principle  would 
apply  if  the  private  club  were  to  rent  to, 
for  example,  a  bar  association,  which  is 
not  generally  a  public  accommodation 
but  which,  as  explained  above,  becomes 
a  public  accommodation  when  it  leases 
space  for  a  conference. 

Section  36.202    Activities 

Section  36.202  sets  out  the  general 
forms  of  discrimination  prohibited  by 
title  III  of  the  ADA.  These  general 
prohibitions  are  further  refined  by  the 
specific  prohibitions  in  subpart  C. 
Section  36.213  makes  clear  that  the 
limitations  on  the  ADA's  requirements 
contained  in  subpart  C,  such  as 
"necessity"  (§  36.301(a))  and  "safety" 
(§  36.301(b)).  are  appUcable  to  the 
prohibitions  in  §  36.202.  Thus,  it  is 
unnecessary  to  add  these  limitations  to 
§  36.202  as  has  been  requested  by  some 
commenters.  In  addition,  the  language  of 
§  36.202  very  closely  tracks  the  language 
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discriminates  by  refusing  to  seat  a 
patron,  it  would  be  the  tenant,  and  not 
the  landlord,  who  would  be  responsible, 
because  the  discriminatory  policy  is 
imposed  solely  by  the  tenant  and  not  by 
the  landlord.  If,  however,  a  tenant 
refuses  to  modify  a  "no  pets"  rule  to 
allow  service  animals  in  its  restaurant 
because  the  landlord  mandates  such  a 
rule,  then  both  the  landlord  and  the 
tenant  would  be  liable  for  violation  of 
the  ADA  when  a  person  with  a  service 
dog  is  refused  entrance.  The  Department 
wishes  to  emphasize,  however,  that  the 
parties  are  free  to  allocate 
responsibilities  in  any  way  they  choose. 

Private  clubs  are  also  exempt  from  the 
ADA.  However,  consistent  with  title  II 
of  the  Civil  Rights  Act  (42  U.S.C. 
2000a(e],  a  private  club  is  considered  a 
pubhc  accommodation  to  the  extent  that 
"the  facilities  of  such  establishment  are 
made  available  to  the  customers  or 
patrons"  of  a  place  of  public 
accommodation.  Thus,  if  a  private  club 
runs  a  day  care  center  that  is  open 
exclusively  to  its  own  members,  the 
club,  like  the  church  in  the  example 
above,  would  have  no  responsibihty  for 
compliance  with  the  ADA.  Nor  would 
the  day  care  center  have  any 
responsibilities  because  it  is  part  of  the 
private  club  exempt  from  the  ADA. 

On  the  other  hand,  if  the  private  club 
rents  to  a  day  care  center  that  is  open  to 
the  public,  then  the  private  club  would 
have  the  same  obligations  as  any  other 
public  accommodation  that  functions  as 
a  landlord  with  respect  to  comphance 
with  title  III  within  the  day  care  center. 
In  such  a  situation,  both  the  private  club 
that  "leases  to"  a  pubhc  accommodation 
and  the  pubhc  accommodation  lessee 
(the  day  care  center)  would  be  subject 
to  the  ADA.  This  same  principle  would 
apply  if  the  private  club  were  to  rent  to, 
for  example,  a  bar  association,  which  is 
not  generally  a  public  accommodation 
but  which,  as  explained  above,  becomes 
a  public  accommodation  when  it  leases 
space  for  a  conference. 

Section  36.202    Activities 

Section  36.202  sets  out  the  general 
forms  of  discrimination  prohibited  by 
title  III  of  the  ADA.  These  general 
prohibitions  are  further  refined  by  the 
specific  prohibitions  in  subpart  C. 
Section  36.213  makes  clear  that  the 
limitations  on  the  ADA's  requirements 
contained  in  subpart  C,  such  as 
"necessity"  (§  36.301(a))  and  "safety" 
(§  36.301(b)),  are  appUcable  to  the 
prohibitions  in  S  36.202.  Thus,  it  is 
unnecessary  to  add  these  limitations  to 
§  36.202  as  has  been  requested  by  some 
commenters.  In  addition,  the  language  of 
S  36.202  very  closely  tracks  the  language 


of  section  302(b)(1)(A)  of  the  Act,  and 
that  statutory  provision  does  not 
expressly  contain  these  limitations. 

Deny  participation — Section  36.202(a) 
provides  that  it  is  discriminatory  to  deny 
a  person  with  a  disability  the  right  to 
participate  in  or  benefit  from  the  goods, 
services,  facilities,  privileges, 
advantages,  or  accommodations  of  a 
place  of  public  accommodation. 

A  public  accommodation  may  not 
exclude  persons  with  disabilities  on  the 
basis  of  disability  for  reasons  other  than 
those  specifically  set  forth  in  this  part. 
For  example,  a  public  accommodation 
cannot  refuse  to  serve  a  person  with  a 
disability  because  its  insurance 
company  conditions  coverage  or  rates 
on  the  absence  of  persons  with 
disabilities.  This  is  a  frequent  basis  of 
exclusion  from  a  variety  of  community 
activities  and  is  prohibited  by  this  part. 

Unequal  benefit — Section  36.202(b) 
prohibits  services  or  accommodations 
that  are  not  equal  to  those  provided 
others.  For  example,  persons  with 
disabilities  must  not  be  limited  to 
certain  performances  at  a  theater. 

Separate  benefit— Section  36.202(c) 
permits  different  or  separate  benefits  or 
services  only  when  necessary  to  provide 
persons  with  disabilities  opportunities 
as  effective  as  those  provided  others. 
This  paragraph  permitting  separate 
benefits  "when  necessary"  should  be 
read  together  with  §  36.203(a).  which 
requires  integration  in  "the  most 
integrated  setting  appropriate  to  the 
needs  of  the  individual."  The  preamble 
to  that  section  provides  further  guidance 
on  separate  programs.  Thus,  this  section 
would  not  prohibit  the  designation  of 
parking  spaces  for  persons  with 
disabilities. 

Each  of  the  three  paragraphs  (a)-(c) 
prohibits  discrimination  against  an 
individual  or  class  of  individuals  "either 
directly  or  through  contractual, 
licensing,  or  other  arrangements."  The 
intent  of  the  contractual  prohibitions  of 
these  paragraphs  is  to  prohibit  a  public 
accommodation  from  doing  indirectly, 
through  a  contractual  relationship,  what 
it  may  not  do  directly.  Thus,  the 
"individual  or  class  of  individuals" 
referenced  in  the  three  paragraphs  is 
intended  to  refer  to  the  clients  and 
customers  of  the  public  accommodation 
that  entered  into  a  contractual 
arrangement.  It  is  not  intended  to 
encompass  the  clients  or  customers  of 
other  entities.  A  public  accommodation, 
therefore,  is  not  liable  under  this 
provision  for  discrimination  that  may  be 
practiced  by  those  with  whom  it  has  a 
contractual  relationship,  when  that 
discrimination  is  not  directed  against  its 
own  clients  or  customers.  For  example, 
if  an  amusement  park  contracts  with  a 


food  service  company  to  operate  its 
restaurants  at  the  park,  the  amusement 
park  is  not  responsible  for  other 
operations  of  the  food  service  company 
that  do  not  involve  clients  or  customers 
of  the  amusement  park.  Section 
36.202(d)  makes  this  clear  by  providing 
that  the  term  "individual  or  class  of 
individuals"  refers  to  the  clients  or 
customers  of  the  public  acconunodation 
that  enters  into  the  contractual, 
licensing,  or  other  arrangement. 

Section  36.203    Integrated  Settings 

Section  36.203  addresses  the 
integration  of  persons  with  disabihties. 
The  ADA  recognizes  that  the  provision 
of  goods  and  services  in  an  integrated 
manner  is  a  fundamental  tenet  of 
nondiscrimination  on  the  basis  of 
disability.  Providing  segregated 
accommodations  and  services  relegates 
persons  with  disabilities  to  the  status  of 
second-class  citizens.  For  example,  it 
would  be  a  violation  of  this  provision  to 
require  persons  with  mental  disabilities 
to  eat  in  the  back  room  of  a  restaurant 
or  to  refuse  to  allow  a  person  with  a 
disability  the  full  use  of  a  health  spa 
because  of  stereotypes  about  the 
person's  ability  to  participate.  Section 
36.203(a)  states  that  a  public 
accommodation  shall  afford  goods, 
services,  facilities,  privileges, 
advantages,  and  accommodations  to  an 
individual  with  a  disability  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  the  individual.  Section 
36.203(b)  specifles  that,  notwithstanding 
the  existence  of  separate  or  different 
programs  or  activities  provided  in 
accordance  with  this  section,  an 
individual  with  a  disability  shall  not  be 
denied  the  opportimity  to  participate  in 
such  programs  or  activities  that  are  not 
separate  or  different.  Section  306.203(c), 
which  is  derived  from  section  501(d)  of 
the  Americans  with  Disabilities  Act, 
states  that  nothing  in  this  part  shall  be 
construed  to  require  an  individual  with 
a  disability  to  accept  an 
accommodation,  aid.  service, 
opportunity,  or  benefit  that  he  or  she 
chooses  not  to  accept. 

Taken  together,  these  provisions  are 
intended  to  prohibit  exclusion  and 
segregation  of  individuals  with 
disabilities  and  the  denial  of  equal 
opportimities  enjoyed  by  others,  based 
on,  among  other  things,  presumptions, 
patronizing  attitudes,  fears,  and 
stereotypes  about  individuals  with 
disabilities.  Consistent  with  these 
standards,  pubUc  accommodations  are 
required  to  make  decisions  based  on 
facts  applicable  to  individuals  and  not 
on  the  basis  of  presumptions  as  to  what 
a  class  of  individuals  with  disabilities 
can  or  cannot  do. 


Sections  36.203  (b)  and  (c)  make  clear 
that  individuals  with  disabilities  cannot 
be  denied  the  opportunity  to  participate 
in  programs  that  are  not  separate  or 
different.  This  is  an  important  and 
overarching  principle  of  the  Americans 
with  Disabilities  Act.  Separate,  special, 
or  different  programs  that  are  designed 
to  provide  a  benefit  to  persons  with 
disabilities  cannot  be  used  to  restrict  the 
participation  of  persons  with  disabihties 
in  general,  integrated  activities. 

For  example,  a  person  who  is  blind 
may  wish  to  decline  participating  in  a 
special  museum  tour  that  allows  persons 
to  touch  sculptures  in  an  exhibit  and 
instead  tour  the  exhibit  at  his  or  her 
own  pace  with  the  museum's  recorded 
tour.  It  is  not  the  intent  of  this  section  to 
require  the  person  who  is  blind  to  avail 
himself  or  herself  of  the  special  tour. 
Modified  participation  for  persons  with 
disabilities  must  be  a  choice,  not  a 
requirement. 

Further,  it  would  not  be  a  violation  of 
this  section  for  an  establishment  to  offer 
recreational  programs  specially 
designed  for  children  with  mobility 
impairments  in  those  limited 
circumstances.  However,  it  would  be  a 
violation  of  this  section  if  the  entity  then 
excluded  these  children  from  other 
recreational  services  made  available  to 
nondisabled  children,  or  required 
children  with  disabilities  to  attend  only 
designated  programs. 

Many  commenters  asked  that  the 
Department  clarify  a  public 
accommodation's  obligations  within  the 
integrated  program  when  it  offers  a 
separate  program,  but  an  individual 
with  a  disability  chooses  not  to 
participate  in  the  separate  program.  It  is 
impossible  to  make  a  blanket  statement 
as  to  what  level  of  auxiliary  aids  or 
modifications  are  required  in  the 
integrated  program.  Rather,  each 
situation  must  be  assessed  individually. 
Assuming  the  integrated  program  would 
be  appropriate  for  a  particular 
individual,  the  extent  to  which  that 
individual  must  be  provided  with 
modifications  will  depend  not  only  on 
what  the  individual  needs  but  also  on 
the  limitations  set  forth  in  subpart  C.  For 
example,  it  may  constitute  an  undue 
burden  for  a  particular  public 
accommodation,  which  provides  a  full- 
time  interpreter  in  its  special  guided  tour 
for  individuals  with  hearing 
impairments,  to  hire  an  additional 
Interpreter  for  those  individuals  who 
choose  to  attend  the  integrated  program. 
The  Department  cannot  identify 
categorically  the  level  of  assistance  or 
aid  required  in  the  integrated  program. 

The  preamble  to  the  proposed  rule 
contained  a  statement  that  some 
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interpreted  as  encouraging  the 
continuation  of  separate  schools, 
sheltered  workshops,  special 
recreational  programs,  and  other  similar 
programs.  It  is  important  to  emphasize 
that  §  36.202(c)  only  calls  for  separate 
programs  when  such  programs  are 
"necessary"  to  provide  as  effective  an 
opportunity  to  individuals  with 
disabihties  as  to  other  individuals. 
Likewise.  §  36.203(a)  only  permits 
separate  programs  when  a  more 
integrated  setting  would  not  be 
"appropriate."  Separate  programs  are 
permitted,  then,  in  only  limited 
circumstances.  The  sentence  at  issue 
has  been  deleted  from  the  preamble 
because  it  was  too  broadly  stated  and 
had  been  erroneously  interpreted  as 
Departmental  encouragement  of 
separate  programs  without  qualification. 

The  proposed  rule's  reference  in 
§  36.203(b)  to  separate  programs  or 
activities  provided  in  accordance  with 
"this  section"  has  been  changed  to  "this 
subpart"  in  recognition  of  the  fact  that 
separate  programs  or  activities  may,  in 
some  limited  circimistances.  be 
permitted  not  only  by  §  36.203(a)  but 
also  by  §  36.202(c). 

In  addition,  some  commenters 
suggested  that  the  individual  with  the 
disability  is  the  only  one  who  can 
decide  whether  a  setting  is 
"appropriate"  and  what  the  "needs"  are. 
Others  suggested  that  only  the  pubhc 
accommodation  can  make  these 
determinations.  The  regulation  does  not 
give  exclusive  responsibility  to  either 
party.  Rather,  the  determinations  are  to 
be  made  based  on  an  objective  view, 
presumably  one  which  would  take  into 
account  views  of  both  parties. 

Some  commenters  expressed  concern 
that  §  36.203(c).  which  states  that 
nothing  in  the  rule  requires  an  individual 
with  a  disability  to  accept  special 
accommodations  and  services  provided 
under  the  ADA.  could  be  interpreted  to 
allow  guardians  of  infants  or  older 
people  with  disabilities  to  refuse 
medical  treatment  for  their  wards. 
Section  36.203(c)  has  been  revised  to 
make  it  clear  that  paragraph  (c)  is 
inapplicable  to  the  concern  of  the 
commenters.  A  new  paragraph  (c)(2)  has 
been  added  stating  that  nothing  in  the 
regulation  authorizes  the  representative 
or  guardian  of  an  individual  with  a 
disability  to  decline  food,  water, 
medical  treatment,  or  medical  services 
for  that  individual.  New  paragraph  (c) 
clarifies  that  neither  the  ADA  nor  the 
regulation  alters  current  Federal  law 
ensuring  the  rights  of  incompetent 
individuals  with  disabilities  to  receive 
food,  water,  and  medical  treatment.  See, 
e.g..  Child  Abuse  Amendments  of  1984 


(42  U.S.C.  5106a(b)(10),  5106g(10)); 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C  794):  Developmentally 
Disabled  Assistance  and  Bill  of  Rights 
Act  (42  U.S.C.  6042). 

Sections  36.203(c)  (1)  and  (2)  are 
based  on  section  501(d)  of  the  ADA. 
Section  §  501(d)  was  designed  to  clarify 
that  nothing  in  the  ADA  requires 
individuals  with  disabilities  to  accept 
special  accommodations  and  services 
for  individuals  with  disabilities  that  may 
segregate  them: 

The  Committee  added  this  section  (501(d)) 
to  clarify  that  nothing  in  the  ADA  is  intended 
to  permit  discriminatory  treatment  on  the 
basis  of  disability,  even  when  such  treatment 
is  rendered  under  the  guise  of  providing  an 
accommodation,  service,  aid  or  benefit  to  the 
individual  with  disability.  For  example,  a 
blind  individual  may  choose  not  to  avail 
himself  or  herself  of  the  right  to  go  to  the 
front  of  a  line,  even  if  a  particular  public 
accommodation  has  chosen  to  offer  such  a 
modification  of  a  policy  for  blind  individuals. 
Or.  a  blind  individual  may  choose  to  decline 
to  participate  in  a  special  museum  tour  that 
allows  persons  to  touch  sculptures  in  an 
exhibit  and  instead  tour  the  exhibits  at  his  or 
her  own  pace  with  the  museum's  recorded 
tour. 

(Judiciary  report  at  71-72.)  The  Act  is 
not  to  be  construed  to  mean  that  an 
individual  with  disabilities  must  accept 
special  accommodations  and  services 
for  individuals  with  disabilities  when 
that  individual  chooses  to  participate  in 
the  regular  services  already  offered. 
Because  medical  treatment,  including 
treatment  for  particular  conditions,  is 
not  a  special  accommodation  or  service 
for  individuals  with  disabilities  under 
section  501(d),  neither  the  Act  nor  this 
part  provides  affirmative  authority  to 
suspend  such  treatment.  Section  501(d) 
is  intended  to  clarify  that  the  Act  is  not 
designed  to  foster  discrimination 
through  mandatory  acceptance  of 
special  services  when  other  alternatives 
are  provided;  this  concern  does  not 
reach  to  the  provision  of  medical 
treatment  for  the  disabling  condition 
itself. 

Section  36.213  makes  clear  that  the 
limitations  contained  in  subpart  C  are  to 
be  read  into  subpart  B.  Thus,  the 
integration  requirement  is  subject  to  the 
various  defenses  contained  in  subpart  C, 
such  as  safety,  if  eligibility  criteria  are 
at  issue  (§  36.301(b)),  or  fundamental 
alteration  and  undue  burden,  if  the 
concern  is  provision  of  auxiliary  aids 
{§  36.303(a)). 

Section  36.204    Administrative  Methods 

Section  36.204  specifies  that  an 
individual  or  entity  shall  not,  directly,  or 
through  contractual  or  other 
arrangements,  utilize  standards  or 
criteria  or  methods  of  administration 


that  have  the  effect  of  discriminating  on 
the  basis  of  disabihty  or  that  perpetuate 
the  discrimination  of  others  who  are 
subject  to  common  administrative 
control.  The  preamble  discussion  of 
§  36.301  addresses  eligibility  criteria  in 
detail. 

Section  36.204  is  derived  from  section 
302(b)(1)(D)  of  the  Americans  with 
Disabilities  Act,  and  it  uses  the  same 
language  used  in  the  employment 
section  of  the  ADA  (section  102(b)(3)). 
Both  sections  incorporate  a  disparate 
impact  standard  to  ensure  the 
effectiveness  of  the  legislative  mandate 
to  end  discrimination.  This  standard  is 
consistent  with  the  interpretation  of 
section  504  by  the  U.S.  Supreme  Court  in 
Alexander  v.  Choate,  469  U.S.  287  (1985). 
The  Court  in  Choate  explained  that 
members  of  Congress  made  numerous 
statements  during  passage  of  section  504 
regarding  eliminating  architectural 
barriers,  providing  access  to 
transportation,  and  eliminating 
discriminatory  effects  of  job 
qualification  procedures.  The  Court  then 
noted:  "These  statements  would  ring 
hollow  if  the  resulting  legislation  could 
not  rectify  the  harms  resulting  from 
action  that  discriminated  by  effect  as 
well  as  by  design."  Id  at  297  (footnote 
omitted). 

Of  course,  §  36.204  is  subject  to  the 
various  limitations  contained  in  subpart 
C  including,  for  example,  necessity 
{§  36.301(a)),  safety  (§  36.301(b)), 
fundamental  alteration  (§  36.302(a)), 
readily  achievable  (S  36.304(a)],  and 
undue  burden  (8  36.303(a)). 

Section  36.205    Association 

Section  36.205  implements  section 
302(b)(1)(E)  of  the  Act,  which  provides 
that  a  public  accommodation  shall  not 
exclude  or  otherwise  deny  equal  goods, 
services,  facilities,  privileges, 
advantages,  accommodations,  or  other 
opportunities  to  an  individual  or  entity 
because  of  the  known  disability  of  an 
individual  with  whom  the  individual  or 
entity  is  known  to  have  a  relationship  or 
association.  This  section  is  unchanged 
from  the  proposed  rule. 

The  individuals  covered  under  this 
section  include  any  individuals  who  are 
discriminated  against  because  of  their 
known  association  with  an  individual 
with  a  disability.  For  example,  it  would 
be  a  violation  of  this  part  for  a  day  care 
center  to  refuse  admission  to  a  child 
because  his  or  her  brother  has  HIV 
disease. 

This  protection  is  not  limited  to  those 
who  have  a  familial  relationship  with 
the  individual  who  has  a  disability.  If  a 
place  of  public  accommodation  refuses 
admission  to  a  person  with  cerebral 


palsy  and  his  or  her  companii 
companions  have  an  indepen 
of  action  under  the  ADA  and 
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such  as  health  care  providers 
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and  others  who  provide  profe 
services  to  persons  with  disal 
not  subjected  to  discriminatic 
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Paragraph  (b)  provides  tha 
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advantages  to  which  he  or  sh 
entitled  under  the  Act  or  this 

(2)  Threatening,  intimidatii 
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that  have  the  effect  of  discriminating  on 
the  basis  of  disability  or  that  perpetuate 
the  discrimination  of  others  who  are 
subject  to  common  administrative 
control.  The  preamble  discussion  of 
§  36.301  addresses  eligibility  criteria  in 
detail. 

Section  36.204  is  derived  from  section 
302(b)(1)(D)  of  the  Americans  with 
Disabilities  Act,  and  it  uses  the  same 
language  used  in  the  employment 
section  of  the  ADA  (section  102(b)(3)). 
Both  sections  incorporate  a  disparate 
impact  standard  to  ensure  the 
effectiveness  of  the  legislative  mandate 
to  end  discrimination.  This  standard  is 
consistent  with  the  interpretation  of 
section  504  by  the  U.S.  Supreme  Court  in 
Alexander  v.  Choate.  469  U.S.  287  (1985). 
The  Court  in  Choate  explained  that 
members  of  Congress  made  numerous 
statements  during  passage  of  section  504 
regarding  eliminating  architectural 
barriers,  providing  access  to 
transportation,  and  eliminating 
discriminatory  effects  of  job 
qualification  procedures.  The  Court  then 
noted:  "These  statements  would  ring 
hollow  if  the  resulting  legislation  could 
not  rectify  the  harms  resulting  from 
action  that  discriminated  by  effect  as 
well  as  by  design."  Id  at  297  (footnote 
omitted). 

Of  course,  §  36.204  is  subject  to  the 
various  limitations  contained  in  subpart 
C  including,  for  example,  necessity 
(§  36.301(a)),  safety  (§  36.301(b)), 
fundamental  alteration  (§  36.302(a)), 
readily  achievable  (§  36.304(a)),  and 
undue  burden  (S  36.303(a)). 

Section  36.205    Association 

Section  36.205  implements  section 
302(b)(1)(E)  of  the  Act.  which  provides 
that  a  public  accommodation  shall  not 
exclude  or  otherwise  deny  equal  goods, 
services,  facilities,  privileges, 
advantages,  accommodations,  or  other 
opportunities  to  an  individual  or  entity 
because  of  the  known  disability  of  an 
individual  with  whom  the  individual  or 
entity  is  known  to  have  a  relationship  or 
association.  This  section  is  unchanged 
from  the  proposed  rule. 

The  individuals  covered  under  this 
section  include  any  individuals  who  are 
discriminated  against  because  of  their 
known  association  with  an  individual 
with  a  disability.  For  example,  it  would 
be  a  violation  of  this  part  for  a  day  care 
center  to  refuse  admission  to  a  child 
because  his  or  her  brother  has  HIV 
disease. 

This  protection  is  not  limited  to  those 
who  have  a  familial  relationship  with 
the  individual  who  has  a  disability.  If  a 
place  of  pubhc  accommodation  refuses 
admission  to  a  person  with  cerebral 


palsy  and  his  or  her  companions,  the 
companions  have  an  independent  right 
of  action  under  the  ADA  and  this 
section. 

During  the  legislative  process,  the 
term  "entity"  was  added  to  section 
302(b)(1)(E)  to  clarify  that  the  scope  of 
the  provision  is  intended  to  encompass 
not  only  persons  who  have  a  known 
association  with  a  person  with  a 
disability,  but  also  entities  that  provide 
services  to  or  are  otherwise  associated 
with  such  individuals.  This  provision 
was  intended  to  ensure  that  entities 
such  as  health  care  providers, 
employees  of  social  service  agencies, 
and  others  who  provide  professional 
services  to  persons  with  disabilities  are 
not  subjected  to  discrimination  because 
of  their  professional  association  with 
persons  with  disabilities.  For  example,  it 
would  be  a  violation  of  this  section  to 
terminate  the  lease  of  a  entity  operating 
an  independent  living  center  for  persons 
with  disabilities,  or  to  seek  to  evict  a 
health  care  provider  because  that 
individual  or  entity  provides  services  to 

persons  with  mental  impairments. 

< 

Section  36.206    Retaliation  or  Coercion 

Section  36.206  implements  section  503 
of  the  ADA,  which  prohibits  retahation 
against  any  individual  who  exercises  his 
or  her  rights  under  the  Act.  This  section 
is  unchanged  from  the  proposed  rule. 
Paragraph  (a)  of  §  36.206  provides  that 
no  private  entity  or  public  entity  shall 
discriminate  against  any  individual 
because  that  individual  has  exercised 
his  or  her  right  to  oppose  any  act  or 
practice  made  unlawful  by  this  part,  or 
because  that  individual  made  a  charge, 
testified,  assisted,  or  participated  in  any 
manner  in  an  investigation,  proceeding, 
or  hearing  under  the  Act  or  this  part. 

Paragraph  (b)  provides  that  no  private 
entity  or  public  entity  shall  coerce, 
intimidate,  threaten,  or  interfere  with 
any  individual  in  the  exercise  of  his  or 
her  rights  under  this  part  or  because  that 
individual  aided  or  encouraged  any 
other  individual  in  the  exercise  or 
enjoyment  of  any  right  granted  or 
protected  by  the  Act  or  this  part. 

Illustrations  of  practices  prohibited  by 
this  section  are  contained  in  paragraph 
(c).  which  is  modeled  on  a  similar 
provision  in  the  regulations  issued  by 
the  Department  of  Housing  and  Urban 
Development  to  implement  the  Fair 
Housing  Act  (see  24  CFR  100.400(c)(1)). 
Prohibited  actions  may  include: 

(1)  Coercing  an  individual  to  deny  or 
limit  the  benefits,  services,  or 
advantages  to  which  he  or  she  is 
entitled  under  the  Act  or  this  part; 

(2)  Threatening,  intimidating,  or 
interfering  with  an  individual  who  is 
seeking  to  obtain  or  use  the  goods. 


services,  facilities,  privileges, 
advantages,  or  accommodations  of  a 
public  accommodation; 

(3)  Intimidating  or  threatening  any 
person  because  that  person  is  assisting 
or  encouraging  an  individual  or  group 
entitled  to  claim  the  rights  granted  or 
protected  by  the  Act  or  this  part  to 
exercise  those  rights;  or 

(4)  Retaliating  against  any  person 
because  that  person  has  participated  in 
any  investigation  or  action  to  enforce 
the  Act  or  this  part. 

This  section  protects  not  only 
individuals  who  allege  a  violation  of  the 
Act  or  this  part,  but  also  any  individuals 
who  support  or  assist  them.  This  section 
applies  to  all  investigations  or 
proceedings  initiated  under  the  Act  or 
this  part  without  regard  to  the  ultimate 
resolution  of  the  underlying  allegations. 
Because  this  section  prohibits  any  act  of 
retaliation  or  coercion  in  response  to  an 
individual's  effort  to  exercise  rights 
established  by  the  Act  and  this  part  (or 
to  support  the  efforts  of  another 
individual),  the  section  applies  not  only 
to  public  accommodations  that  are 
otherwise  subject  to  this  part,  but  also 
to  individuals  other  than  public 
accommodations  or  to  public  entities. 
For  example,  it  would  be  a  violation  of 
the  Act  and  this  part  for  a  private 
individual,  e.g.,  a  restaurant  customer,  to 
harass  or  intimidate  an  individual  with 
a  disability  in  an  effort  to  prevent  that 
individual  from  patronizing  the 
restaurant.  It  would,  likewise,  be  a 
violation  of  the  Act  and  this  part  for  a 
public  entity  to  take  adverse  action 
against  an  employee  who  appeared  as  a 
witness  on  behalf  of  an  individual  who 
sought  to  enforce  the  Act. 

Section  36.207    Places  of  Public 
Accommodation  Located  in  Private 
Residences 

A  private  home  used  exclusively  as  a 
residence  is  not  covered  by  title  III 
because  it  is  neither  a  "commercial 
facility"  nor  a  "place  of  public 
accommodation."  In  some  situations, 
however,  a  private  home  is  not  used 
exclusively  as  a  residence,  but  houses  a 
place  of  public  accommodation  in  all  or 
part  of  a  home  (e.g.,  an  accountant  who 
meets  with  his  or  her  clients  at  his  or  her 
residence).  Section  36.207(a)  provides 
that  those  portions  of  the  private 
residence  used  in  the  operation  of  the 
place  of  public  accommodation  are 
covered  by  this  part. 

For  instance,  a  home  or  a  portion  of  a 
home  may  be  used  as  a  day  care  center 
during  the  day  and  a  residence  at  night. 
If  all  parts  of  the  house  are  used  for  the 
day  care  center,  then  the  entire 
residence  is  a  place  of  public 
accommodation  because  no  part  of  the 


house  is  used  exclusively  as  a  residence. 
If  an  accountant  uses  one  room  in  the 
house  solely  as  his  or  her  professional 
office,  then  a  portion  of  the  house  is 
used  exclusively  as  a  place  of  public 
accommodation  and  a  portion  is  used 
exclusively  as  a  residence.  Section 
36.207  provides  that  when  a  portion  of  a 
residence  is  used  exclusively  as  a 
residence,  that  portion  is  not  covered  by 
this  part.  Thus,  the  portions  of  the 
accountant's  house,  other  than  the 
professional  office  and  areas  and  spaces 
leading  to  it.  are  not  covered  by  this 
part.  All  of  the  requirements  of  this  rule 
apply  to  the  covered  portions,  including 
requirements  to  make  reasonable 
modifications  in  policies,  eliminate 
discriminatory  eligibility  criteria,  take 
readily  achievable  measures  to  remove 
barriers  or  provide  readily  achievable 
alternatives  (e.g..  making  house  calls), 
provide  auxiliary  aids  and  services  and 
undertake  only  accessible  new 
construction  and  alterations. 

Paragraph  (b)  was  added  in  response 
to  comments  that  sought  clarification  on 
the  extent  of  coverage  of  the  private 
residence  used  as  the  place  of  public 
accommodation.  The  final  rule  makes 
clear  that  the  place  of  accommodation 
extends  to  all  areas  of  the  home  used  by 
clients  and  customers  of  the  place  of 
public  accoRunodation.  Thus,  the  ADA 
would  apply  to  any  door  or  entry  way. 
hallways,  a  restroom,  if  used  by 
customers  and  clients;  and  any  other 
portion  of  the  residence,  interior  or 
exterior,  used  by  customers  or  clients  of 
the  public  accommodation.  This 
interpretation  is  simply  an  application  of 
the  general  rule  for  all  public 
accommodations,  which  extends 
statutory  requirements  to  all  portions  of 
the  facility  used  by  customers  and 
clients,  including,  if  applicable, 
restrooms,  hallways,  and  approaches  to 
the  public  accommodation.  As  with 
other  public  accommodations,  barriers 
at  the  entrance  and  on  the  sidewalk 
leading  up  to  the  public  accommodation, 
if  the  sidewalk  is  under  the  control  of 
the  public  accommodation,  must  be 
removed  if  doing  so  is  readily 
achievable. 

The  Department  recognizes  that  many 
businesses  that  operate  out  of  personal 
residences  are  quite  small,  often 
employing  only  the  homeowner  and 
having  limited  total  revenues.  In  these 
circumstances  the  effect  of  ADA 
coverage  would  likely  be  quite  minimal. 
For  example,  because  the  obligation  to 
remove  existing  architectural  barriers  is 
limited  to  those  that  are  easily 
accomplishable  without  much  difficulty 
or  expense  [see  \  36.304),  the  range  of 
required  actions  would  be  quite  modest. 


35560  Federal  Register  /  Vol.  56.  No.  144  /  Friday.  July  26.  1991  /  Rules  and  Regulations 


It  might  not  be  readily  achievable  for 
such  a  place  of  public  accommodation  to 
remove  any  existing  barriers.  If  it  is  not 
readily  achievable  to  remove  existing 
architectural  barriers,  a  public 
accommodation  located  in  a  private 
residence  may  meet  its  obligations 
under  the  Act  and  this  part  by  providing 
its  goods  or  services  to  clients  or 
customers  with  disabilities  through  the 
use  of  alternative  measures,  including 
delivery  of  goods  or  services  in  the 
home  of  the  customer  or  client,  to  the 
extent  that  such  alternative  measures 
are  readily  achievable  [See  S  36.305). 

Some  commenters  asked  for 
clarification  as  to  how  the  new 
construction  and  alteration  standards  of 
subpart  D  will  apply  to  residences.  The 
new  construction  standards  only  apply 
to  the  extent  that  the  residence  or 
portion  of  the  residence  was  designed  or 
intended  for  use  as  a  public 
accommodation.  Thus,  for  example,  if  a 
portion  of  a  home  is  designed  or 
constructed  for  use  exclusively  as  a 
lawyer's  office  or  for  use  both  as  a 
lawyer's  office  and  for  residential 
purposes,  then  it  must  be  designed  in 
accordance  with  the  new  construction 
standards  in  the  appendix.  Likewise,  if  a 
homeowner  is  undertaking  alterations  to 
convert  all  or  part  of  his  residence  to  a 
place  of  public  accommodation,  that 
work  must  be  done  in  compliance  with 
the  alterations  standards  in  the 
appendix. 

The  preamble  to  the  proposed  rule 
addressed  the  apphcable  requirements 
when  a  commercial  facility  is  located  in 
a  private  residence.  That  situation  is 
now  addressed  in  §  36.401(b)  of  subpart 

Section  36.208    Direct  Threat 

Section  36.208(a)  implements  section 
302(b)(3)  of  the  Act  by  providing  that 
this  part  does  not  require  a  public 
accommodation  to  permit  an  individual 
to  participate  in  or  benefit  from  the 
goods,  services,  faciHties,  privileges, 
advantages  and  accommodations  of  the 
public  accommodation,  if  that  individual 
poses  a  direct  threat  to  the  health  or 
safety  of  others.  This  section  is 
unchanged  from  the  proposed  rule. 

The  Department  received  a  significant 
number  of  comments  on  this  section. 
Commenters  representing  individuals 
with  disabihties  generally  supported  this 
provision,  but  suggested  revisions  to 
further  limit  its  application.  Commenters 
representing  public  accommodations 
generally  endorsed  modifications  that 
would  permit  a  public  accommodation 
to  exercise  its  own  judgment  in 
determining  whether  an  individual 
poses  a  direct  threat. 


The  inclusion  of  this  provision  is  not 
intended  to  imply  that  persons  with 
disabilities  pose  risks  to  others.  It  is 
intended  to  address  concerns  that  may 
arise  in  this  area.  It  establishes  a  strict 
standard  that  must  be  met  before 
denying  service  to  an  individual  with  a 
disability  or  excluding  that  individual 
from  participation. 

Paragraph  (b)  of  this  section  explains 
that  a  "direct  threat"  is  a  significant  risk 
to  the  health  or  safety  of  others  that 
cannot  be  eliminated  by  a  modification 
of  policies,  practices,  or  procedures,  or 
by  the  provision  of  auxiliary  aids  and 
services.  This  paragraph  codifies  the 
standard  first  applied  by  the  Supreme 
Court  in  School  Board  of  Nassau  County 
V.  Arline.  480  U.S.  273  (1987).  in  which 
the  Court  held  that  an  individual  with  a 
contagious  disease  may  be  an 
"individual  with  handicaps"  under 
section  504  of  the  Rehabilitation  Act.  In 
Arline,  the  Supreme  Court  recognized 
that  there  is  a  need  to  balance  the 
interests  of  people  with  disabilities 
against  legitimate  concerns  for  public 
safety.  Although  persons  with 
disabilities  are  generally  entitled  to  the 
protection  of  this  part,  a  person  who 
poses  a  significant  risk  to  others  may  be 
excluded  if  reasonable  modifications  to 
the  public  accommodation's  policies, 
practices,  or  procedures  will  not 
eliminate  that  risk.  The  determination 
that  a  person  poses  a  direct  threat  to  the 
health  or  safety  of  others  may  not  be 
based  on  generalizations  or  stereotypes 
about  the  effects  of  a  particular 
disability;  it  must  be  based  on  an 
individual  assessment  that  conforms  to 
the  requirements  of  paragraph  (c)  of  this 
section. 

Paragraph  (c)  establishes  the  test  to 
use  in  determining  whether  an 
individual  poses  a  direct  threat  to  the 
health  or  safety  of  others.  A  public 
accommodation  is  required  to  make  an 
individualized  assessment,  based  on 
reasonable  judgment  that  relies  on 
current  medical  evidence  or  on  the  best 
available  objective  evidence,  to 
determine:  The  nature,  duration,  and 
severity  of  the  risk;  the  probability  that 
the  potential  injury  will  actually  occur; 
and  whether  reasonable  modifications 
of  policies,  practices,  or  procedures  will 
mitigate  the  risk.  This  is  the  test 
established  by  the  Supreme  Court  in 
Arline.  Such  an  inquiry  is  essential  if  the 
law  is  to  achieve  its  goal  of  protecting 
disabled  individuals  from  discrimination 
based  on  prejudice,  stereotypes,  or 
unfounded  fear,  while  giving  appropriate 
weight  to  legitimate  concerns,  such  as 
the  need  to  avoid  exposing  others  to 
significant  health  and  safety  risks. 
Making  this  assessment  will  not  usually 


require  the  services  of  a  physician. 
Sources  for  medical  knowledge  include 
guidance  from  pubHc  health  authorities, 
such  as  the  U.S.  PubHc  Health  Service, 
the  Centers  for  Disease  Control,  and  the 
National  Institutes  of  Health,  including 
the  National  Institute  of  Mental  Health. 

Many  of  the  commenters  sought 
clarification  of  the  inquiry  requirement. 
Some  suggested  that  public 
accommodations  should  be  prohibited 
from  making  any  inquiries  to  determine 
if  an  individual  with  a  disability  would 
pose  a  direct  threat  to  other  persons. 
The  Department  believes  that  to 
preclude  all  such  inquiries  would  be 
inappropriate.  Under  S  36.301  of  this 
part,  a  public  accommodation  is 
permitted  to  establish  eligibility  criteria 
necessary  for  the  safe  operation  of  the 
place  of  public  accommodation.  Implicit 
in  that  right  is  the  right  to  ask  if  an 
individual  meets  the  criteria.  However, 
any  eligibility  or  safety  standard 
established  by  a  public  accommodation 
must  be  based  on  actual  risk,  not  on 
speculation  or  stereotypes;  it  must  be 
applied  to  all  clients  or  customers  of  the 
place  of  public  accommodation;  and 
inquiries  must  be  limited  to  matters 
necessary  to  the  application  of  the 
standard. 

Some  commenters  suggested  that  the 
test  established  in  the  Arline  decision, 
which  was  developed  in  the  context  of 
an  employment  case,  is  too  stringent  to 
apply  in  a  public  accommodations 
context  where  interaction  between  the 
public  accommodation  and  its  client  or 
customer  is  often  very  brief.  One 
suggested  alternative  was  to  permit 
public  accommodations  to  exercise 
"good  faith"  judgment  in  determining 
whether  an  individual  poses  a  direct 
threat,  particularly  when  a  public 
accommodation  is  dealing  with  a  client 
or  customer  engaged  in  disorderly  or 
disruptive  behavior. 

The  Department  believes  that  the 
ADA  clearly  requires  that  any 
determination  to  exclude  an  individual 
from  participation  must  be  based  on  an 
objective  standard.  A  public 
accommodation  may  establish  neutral 
eligibility  criteria  as  a  condition  of 
receiving  its  goods  or  services.  As  long 
as  these  criteria  are  necessary  for  the 
safe  provision  of  the  public 
accommodation's  goods  and  services 
and  applied  neutrally  to  all  clients  or 
customers,  regardless  of  whether  they 
are  individuals  with  disabilities,  a 
person  who  is  unable  to  meet  the 
criteria  may  be  excluded  from 
participation  without  inquiry  into  the 
underlying  reason  for  the  inability  to 
comply.  In  places  of  public 
acconmiodation  such  as  restaurants. 


theaters,  or  hotels,  where  the 
between  the  public  accommoc 
its  clients  is  transitory,  the  un 
application  of  an  eligibility  sti 
precluding  violent  or  disrupti\ 
by  any  client  or  customer  sho 
sufficient  to  enable  a  public 
accommodation  to  conduct  itE 
in  an  orderly  manner. 

Some  other  commenters  as) 
clarification  of  the  applicatior 
provision  to  persons,  particult 
children,  who  have  short-tenr 
contagious  illnesses,  such  as  I 
influenza,  or  the  common  cole 
common  practice  in  schools  a 
care  settings  to  exclude  perso 
such  illnesses  until  the  sympti 
subside.  The  Department  belii 
these  commenters  misunderst 
scope  of  this  rule.  The  ADA  o 
prohibits  discrimination  agair 
individual  with  a  disability.  U 
ADA  and  this  part,  a  "disabili 
defined  as  a  physical  or  ment 
impairment  that  substantially 
or  more  major  life  activities.  ( 
short-term  illnesses  that  predi 
resolve  themselves  within  a  n 
days  do  not  "substantially  lin 
major  life  activity;  therefore,  i 
violation  of  this  part  to  excluc 
individual  from  receiving  the 
a  public  accommodation  beca 
such  transitory  illness.  Howe^ 
part  does  apply  to  persons  wt 
long-term  illnesses.  Any  detei 
with  respect  to  a  person  who 
chronic  or  long-term  illness  m 
made  in  compliance  with  the 
requirements  of  this  section. 

Section  36.209    Illegal  Use  of 

Section  36.209  effectuates  s 
of  the  ADA,  which  clarifies  th 
application  to  people  who  use 
illegally.  Paragraph  (a)  provid 
part  does  not  prohibit  discrim 
based  on  an  individual's  cum 
use  of  drugs. 

The  Act  and  the  regulation 
between  illegal  use  of  drugs  a 
legal  use  of  substances,  whetl 
those  substances  are  "control 
substances."  as  defined  in  the 
Controlled  Substances  Act  (2: 
812).  Some  controlled  substar 
prescription  drugs  that  have  1 
medical  uses.  Section  36.209  c 
affect  use  of  controlled  substi 
pursuant  to  a  valid  prescriptic 
supervision  by  a  licensed  hea 
professional,  or  other  use  thai 
authorized  by  the  Controlled 
Act  or  any  other  provision  of 
law.  It  does  apply  to  illegal  ut 
substances,  as  well  as  to  illeg 
controlled  substances  that  an 
prescription  drugs.  The  key  qi 
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require  the  services  of  a  physician. 
Sources  for  medical  knowledge  include 
guidance  from  pubHc  health  authorities, 
such  as  the  U.S.  PubHc  Health  Service, 
the  Centers  for  Disease  Control,  and  the 
National  Institutes  of  Health,  including 
the  National  Institute  of  Mental  Health. 

Many  of  the  commenters  sought 
clarification  of  the  inquiry  requirement. 
Some  suggested  that  public 
accommodations  should  be  prohibited 
from  making  any  inquiries  to  determine 
if  an  individual  with  a  disability  would 
pose  a  direct  threat  to  other  persons. 
The  Department  believes  that  to 
preclude  all  such  inquiries  would  be 
inappropriate.  Under  S  36.301  of  this 
part,  a  public  accommodation  is 
permitted  to  establish  eligibility  criteria 
necessary  for  the  safe  operation  of  the 
place  of  public  accommodation.  ImpHcit 
in  that  right  is  the  right  to  ask  if  an 
individual  meets  the  criteria.  However, 
any  eligibility  or  safety  standard 
established  by  a  public  accommodation 
must  be  based  on  actual  risk,  not  on 
speculation  or  stereotypes;  it  must  be 
apphed  to  all  clients  or  customers  of  the 
place  of  public  accommodation;  and 
inquiries  must  be  limited  to  matters 
necessary  to  the  application  of  the 
standard. 

Some  commenters  suggested  that  the 
test  established  in  the  Arline  decision, 
which  was  developed  in  the  context  of 
an  employment  case,  is  too  stringent  to 
apply  in  a  public  accommodations 
context  where  interaction  between  the 
public  accommodation  and  its  client  or 
customer  is  often  very  brief.  One 
suggested  alternative  was  to  permit 
public  accommodations  to  exercise 
"good  faith"  judgment  in  determining 
whether  an  individual  poses  a  direct 
threat,  particularly  when  a  public 
accommodation  is  dealing  with  a  client 
or  customer  engaged  in  disorderly  or 
disruptive  behavior. 

The  Department  believes  that  the 
ADA  clearly  requires  that  any 
determination  to  exclude  an  individual 
from  participation  must  be  based  on  an 
objective  standard.  A  public 
accommodation  may  establish  neutral 
eligibility  criteria  as  a  condition  of 
receiving  its  goods  or  services.  As  long 
as  these  criteria  are  necessary  for  the 
safe  provision  of  the  public 
accommodation's  goods  and  services 
and  applied  neutrally  to  all  clients  or 
customers,  regardless  of  whether  they 
are  individuals  with  disabilities,  a 
person  who  is  unable  to  meet  the 
criteria  may  be  excluded  from 
participation  without  inquiry  into  the 
underlying  reason  for  the  inability  to 
comply.  In  places  of  public 
acconunodation  such  as  restaurants. 


theaters,  or  hotels,  where  the  contact 
between  the  public  accommodation  and 
its  clients  is  transitory,  the  uniform 
application  of  an  eligibility  standard 
precluding  violent  or  disruptive  behavior 
by  any  client  or  customer  should  be 
sufficient  to  enable  a  public 
accommodation  to  conduct  its  business 
in  an  orderly  manner. 

Some  other  commenters  asked  for 
clarification  of  the  application  of  this 
provision  to  persons,  particularly 
children,  who  have  short-term, 
contagious  illnesses,  such  as  fevers, 
influenza,  or  the  common  cold.  It  is 
common  practice  in  schools  and  day 
care  settings  to  exclude  persons  with 
such  illnesses  until  the  symptoms 
subside.  The  Department  believes  that 
these  commenters  misunderstand  the 
scope  of  this  rule.  The  ADA  only 
prohibits  discrimination  against  an 
individual  with  a  disability.  Under  the 
ADA  and  this  part,  a  "disability"  is 
defined  as  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities.  Common, 
short-term  illnesses  that  predictably 
resolve  themselves  within  a  matter  of 
days  do  not  "substantially  limit"  a 
major  life  activity;  therefore,  it  is  not  a 
violation  of  this  part  to  exclude  an 
individual  from  receiving  the  services  of 
a  public  accommodation  because  of 
such  transitory  illness.  However,  this 
part  does  apply  to  persons  who  have 
long-term  illnesses.  Any  determination 
with  respect  to  a  person  who  has  a 
chronic  or  long-term  illness  must  be 
made  in  compliance  with  the 
requirements  of  this  section. 

Section  36.209    Illegal  Use  of  Drugs 

Section  36.209  effectuates  section  510 
of  the  ADA,  which  clarifies  the  Act's 
application  to  people  who  use  drugs 
illegally.  Paragraph  (a)  provides  that  this 
part  does  not  prohibit  discrimination 
based  on  an  individual's  current  illegal 
use  of  drugs. 

The  Act  and  the  regulation  distinguish 
between  illegal  use  of  drugs  and  the 
legal  use  of  substances,  whether  or  not 
those  substances  are  "controlled 
substances,"  as  defined  in  the 
Controlled  Substances  Act  (21  U.S.C. 
812).  Some  controlled  substances  are 
prescription  drugs  that  have  legitimate 
medical  uses.  Section  36.209  does  not 
affect  use  of  controlled  substances 
pursuant  to  a  valid  prescription,  under 
supervision  by  a  licensed  health  care 
professional,  or  other  use  that  is 
authorized  by  the  Controlled  Substances 
Act  or  any  other  provision  of  Federal 
law.  It  does  apply  to  illegal  use  of  those 
substances,  as  well  as  to  illegal  use  of 
controlled  substances  that  are  not 
prescription  drugs.  The  key  question  is 


whether  the  individual's  use  of  the 
substance  is  illegal,  not  whether  the 
substance  has  recognized  legal  uses. 
Alcohol  is  not  a  controlled  substance,  so 
use  of  alcohol  is  not  addressed  by 
§  36.209.  Alcoholics  are  individuals  with 
disabilities,  subject  to  the  protections  of 
the  statute. 

A  distinction  is  also  made  between 
the  use  of  a  substance  and  the  status  of 
being  addicted  to  that  substance. 
Addiction  is  a  disability,  and  addicts  are 
individuals  with  disabilities  protected 
by  the  Act.  The  protection,  however, 
does  not  extend  to  actions  based  on  the 
illegal  use  of  the  substance.  In  other 
words,  an  addict  cannot  use  the  fact  of 
his  or  her  addiction  as  a  defense  to  an 
action  based  on  illegal  use  of  drugs.  This 
distinction  is  not  artificial.  Congress 
intended  to  deny  protection  to  people 
who  engage  in  the  illegal  use  of  dnigs, 
whether  or  not  they  are  addicted,  but  to 
provide  protection  to  addicts  so  long  as 
they  are  not  currently  using  drugs. 

A  third  distinction  is  the  difficult  one 
between  current  use  and  former  use. 
The  definition  of  "current  illegal  use  of 
drugs"  in  §  36.104,  which  is  based  on  the 
report  of  the  Conference  Committee, 
H.R.  Conf.  Rep.  No.  596, 101st  Cong.,  2d 
Sess.  64  (1990),  is  "illegal  use  of  drugs 
that  occurred  recently  enough  to  justify 
a  reasonable  belief  that  a  person's  drug 
use  is  current  or  that  continuing  use  is  a 
real  and  ongoing  problem." 

Paragraph  (a)(2)(i)  specifies  that  an 
individual  who  has  successfully 
completed  a  supervised  drug 
rehabilitation  program  or  has  otherwise 
been  rehabilitated  successfully  and  who 
is  not  engaging  in  current  illegal  use  of 
drugs  is  protected.  Paragraph  (a)(2)(ii) 
clarifies  that  an  individual  who  is 
currently  participating  in  a  supervised 
rehabilitation  program  and  is  not 
engaging  in  current  illegal  use  of  drugs  is 
protected.  Paragraph  (a){2)(iii)  provides 
that  a  person  who  is  erroneously 
regarded  as  engaging  in  current  illegal 
use  of  drugs,  but  who  is  not  engaging  in 
such  use,  is  protected. 

Paragraph  (b)  provides  a  limited 
exception  to  the  exclusion  of  current 
illegal  users  of  drugs  from  the 
protections  of  the  Act.  It  prohibits  denial 
of  health  services,  or  services  provided 
in  connection  with  drug  rehabilitation, 
to  an  individual  on  the  basis  of  current 
illegal  use  of  drugs,  if  the  individual  is 
otherwise  entitled  to  such  services.  As 
explained  further  in  the  discussion  of 
§  36.302,  a  health  care  facility  that 
specializes  in  a  particular  type  of 
treatment,  such  as  care  of  bum  victims, 
is  not  required  to  provide  drug 
rehabilitation  services,  but  it  caimot 
refuse  to  treat  an  individual's  bums  on 


the  grounds  that  the  individual  is 
illegally  using  drugs. 

A  commenter  argued  that  health  care 
providers  should  be  permitted  to  use 
their  medical  judgment  to  postpone 
discretionary  medical  treatment  of 
individuals  under  the  influence  of 
alcohol  or  drugs.  The  regulation  permits 
a  medical  practitioner  to  take  into 
account  an  individual's  use  of  drugs  in 
determining  appropriate  medical 
treatment.  Section  36.209  provides  that 
the  prohibitions  on  discrimination  in  this 
part  do  not  apply  when  the  public 
accommodation  acts  on  the  basis  of 
current  illegal  use  of  drugs.  Although 
those  prohibitions  do  apply  under 
paragraph  (b),  the  limitations 
established  under  this  pari  also  apply. 
Thus,  under  §  36.208,  a  health  care 
provider  or  other  public  accommodation 
covered  under  §  36.209(b]  may  exclude 
an  individual  whose  current  illegal  use 
of  drugs  poses  a  direct  threat  to  the 
health  or  safety  of  others,  and.  under 
i  36.301,  a  public  accommodation  may 
impose  or  apply  eligibility  criteria  that 
are  necessary  for  the  provision  of  the 
services  being  offered,  and  may  impose 
legitimate  safety  requirements  that  are 
necessary  for  safe  operation.  These 
same  limitations  also  apply  to 
individuals  with  disabilities  who  use 
alcohol  or  prescription  drugs.  The 
Department  believes  that  these 
provisions  address  this  commenter's 
concerns. 

Other  commenters  pointed  out  that 
abstention  from  the  use  of  drugs  is  an 
essential  condition  for  participation  in 
some  drug  rehabilitation  programs,  and 
may  be  a  necessary  requirement  in 
inpatient  or  residential  settings.  The 
Department  believes  that  this  comment 
is  well-founded.  Congress  clearly  did 
not  intend  to  exclude  from  drug 
treatment  programs  the  very  individuals 
who  need  such  programs  because  of 
their  use  of  drugs.  In  such  a  situation, 
however,  once  an  individual  has  been 
admitted  to  a  program,  abstention  may 
be  a  necessary  and  appropriate 
condition  to  continued  participation. 
The  final  rule  therefore  provides  that  a 
drug  rehabilitation  or  treatment  program 
may  deny  participation  to  individuals 
who  use  drugs  while  they  are  in  the 
program. 

Paragraph  (c)  expresses  Congress' 
intention  that  the  Act  be  neutral  with 
respect  to  testing  for  illegal  use  of  drugs. 
This  paragraph  implements  the 
provision  in  section  510(b]  of  the  Act 
that  allows  entities  "to  adopt  or 
administer  reasonable  policies  or 
procedures,  including  but  not  limited  to 
drug  testing,"  that  ensure  an  individual 
who  is  participating  in  a  supervised 
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rehabilitation  program,  or  who  has 
completed  such  a  program  or  otherwise 
been  rehabilitated  successfully,  is  no 
longer  engaging  in  the  illegal  use  of 
drugs.  Paragraph  (c)  is  not  to  be 
construed  to  encourage,  prohibit, 
restrict,  or  authorize  the  conducting  of 
testing  for  the  illegal  use  of  drugs. 

Paragraph  (c)  of  §  36.209  clarifies  that 
it  is  not  a  violation  of  this  part  to  adopt 
or  administer  reasonable  policies  or 
procedures  to  ensure  that  an  individual 
who  formerly  engaged  in  the  illegal  use 
of  drugs  is  not  currently  engaging  in 
illegal  use  of  drugs.  Any  such  policies  or 
procedures  must,  of  course,  be 
reasonable,  and  must  be  designed  to 
identify  accurately  the  illegal  use  of 
drugs.  This  paragraph  does  not 
authorize  inquiries,  tests,  or  other 
procedures  that  would  disclose  use  of 
substances  that  are  not  controlled 
substances  or  are  taken  under 
supervision  by  a  licensed  health  care 
professional,  or  other  uses  authorized  by 
the  Controlled  Substances  Act  or  other 
provisions  of  Federal  law,  because  such 
uses  are  not  included  in  the  definition  of 
"illegal  use  of  drugs." 

One  commenter  argued  that  the  rule 
should  permit  testing  for  lawful  use  of 
prescription  drugs,  but  most  favored  the 
explanation  that  tests  must  be  limited  to 
unlawful  use  in  order  to  avoid  revealing 
the  use  of  prescription  medicine  used  to 
treat  disabilities.  Tests  revealing  legal 
use  of  prescription  drugs  might  violate 
the  prohibition  in  §  36.301  of  attempts  to 
unnecessarily  identify  the  existence  of  a 
disability. 

Section  36.210    Smoking 

Section  36.210  restates  the 
clarification  in  section  501(b]  of  the  Act 
that  the  Act  does  not  preclude  the 
prohibition  of,  or  imposition  of 
restrictions  on,  smoking.  Some 
commenters  argued  that  §  36.210  does 
not  go  far  enough,  and  that  the 
regulation  should  prohibit  smoking  in  all 
places  of  public  accommodation.  The 
reference  to  smoking  in  section  501 
merely  clarifies  that  the  Act  does  not 
require  public  accommodations  to 
accommodate  smokers  by  permitting 
them  to  smoke  in  places  of  public 
accommodations. 

Section  36.211    Maintenance  of 
Accessible  Features 

Section  36.211  provides  that  a  public 
accommodation  shall  maintain  in 
operable  working  condition  those 
features  of  facilities  and  equipment  that 
are  required  to  be  readily  accessible  to 
and  usable  by  persons  with  disabilities 
by  the  Act  or  this  part.  The  Act  requires 
that,  to  the  maximum  extent  feasible, 
facilities  must  be  accessible  to,  and 


usable  by,  individuals  with  disabihties. 
This  section  recognizes  that  it  is  not 
sufficient  to  provide  features  such  as 
accessible  routes,  elevators,  or  ramps,  if 
those  featiu'es  are  not  maintained  in  a 
manner  that  enables  individuals  with 
disabilities  to  use  them.  Inoperable 
elevators,  locked  accessible  doors,  or 
"accessible"  routes  that  are  obstructed 
by  furniture,  filing  cabinets,  or  potted 
plants  are  neither  "accessible  to"  nor 
"usable  by"  individuals  with 
disabilities. 

Some  commenters  objected  that  this 
section  appeared  to  establish  an 
absolute  requirement  and  suggested  that 
language  from  the  preamble  be  included 
in  the  text  of  the  regulation.  It  is,  of 
course,  impossible  to  guarantee  that 
mechanical  devices  will  never  fail  to 
operate.  Paragraph  (b)  of  the  final 
regulation  provides  that  this  section 
does  not  prohibit  isolated  or  temporary 
interruptions  in  service  or  access  due  to 
maintenance  or  repairs.  This  paragraph 
is  intended  to  clarify  that  temporary 
obstructions  or  isolated  instances  of 
mechanical  failure  would  not  be 
considered  violations  of  the  Act  or  this 
part.  However,  allowing  obstructions  or 
"out  of  service"  equipment  to  persist 
beyond  a  reasonable  period  of  time 
would  violate  this  part,  as  would 
repeated  mechanical  failures  due  to 
improper  or  inadequate  maintenance. 
Failure  of  the  public  accommodation  to 
ensure  that  accessible  routes  are 
properly  maintained  and  free  of 
obstructions,  or  failure  to  arrange 
prompt  repair  of  inoperable  elevators  or 
other  equipment  intended  to  provide 
access,  would  also  violate  this  part. 

Other  commenters  requested  that  this 
section  be  expanded  to  include  specific 
requirements  for  inspection  and 
maintenance  of  equipment,  for  training 
staff  in  the  proper  operation  of 
equipment,  and  for  maintenance  of 
specific  items.  The  Department  believes 
that  this  section  properly  establishes  the 
general  requirement  for  maintaining 
access  and  that  further,  more  detailed 
requirements  are  not  necessary. 

Section  36.212    Insurance 

The  Department  received  numerous 
comments  on  proposed  §  36.212.  Most 
supported  the  proposed  regulation  but 
felt  that  it  did  not  go  far  enough  in 
protecting  individuals  with  disabilities 
and  persons  associated  with  them  from 
discrimination.  Many  commenters 
argued  that  language  from  the  preamble 
to  the  proposed  regulation  should  be 
included  in  the  text  of  the  final 
regulation.  Other  commenters  argued 
that  even  that  language  was  not  strong 
enough,  and  that  more  stringent 
standards  should  be  estabhshed.  Only  a 


few  commenters  argued  that  the  Act 
does  not  apply  to  insurance 
underwriting  practices  or  the  terms  of 
insurance  contracts.  These  commenters 
cited  language  from  the  Senate 
committee  report  (S.  Rep.  No.  116, 101st 
Cong.,  1st  Sess.,  at  84-86  (1989) 
(hereinafter  "Senate  report")),  indicafing 
that  Congress  did  not  intend  to  affect 
existing  insurance  practices. 

The  Department  has  decided  to  adopt 
the  language  of  the  proposed  rule 
without  change.  Sections  36.212  (a)  and 
(b)  restate  section  501(c)  of  the  Act, 
which  provides  that  the  Act  shall  not  be 
construed  to  restrict  certain  insurance 
practices  on  the  part  of  insurance 
companies  and  employers,  as  long  as 
such  practices  are  not  used  to  evade  the 
purposes  of  the  Act.  Section  36.212(c)  is 
a  specific  application  of  §  36.202(a), 
which  prohibits  denial  of  participation 
on  the  basis  of  disability.  It  provides 
that  a  public  accommodation  may  not 
refuse  to  serve  an  individual  with  a 
disability  because  of  limitations  on 
coverage  or  rates  in  its  insurance 
policies  (see  Judiciary  report  at  56). 
Many  commenters  supported  the 
requirements  of  §  38.212(c)  in  the 
proposed  rule  because  it  addressed  an 
important  reason  for  denial  of  services 
by  public  accommodations.  One 
commenter  argued  that  services  could 
be  denied  if  the  insurance  coverage 
required  exclusion  of  people  whose 
disabilities  were  reasonably  related  to 
the  risks  involved  in  that  particular 
place  of  public  accommodafion. 
Sections  36.208  and  36.301  establish 
criteria  for  denial  of  participation  on  the 
basis  of  legitimate  safety  concerns.  This 
paragraph  does  not  prohibit 
consideration  of  such  concerns  in 
insurance  policies,  but  provides  that  any 
exclusion  on  the  basis  of  disability  must 
be  based  on  the  permissible  criteria, 
rather  than  on  the  terms  of  the  insurance 
contract. 

Language  in  the  committee  reports 
indicates  that  Congress  intended  to 
reach  insurance  practices  by  prohibiting 
differential  treatment  of  individuals  with 
disabilities  in  insurance  offered  by 
public  accommodations  unless  the 
differences  are  justified.  "Under  the 
ADA.  a  person  with  a  disability  cannot 
be  denied  insurance  or  be  subject  to 
different  terms  or  conditions  of 
insurance  based  on  disability  alone,  if 
the  disability  does  not  pose  increased 
risks"  (Senate  report  at  84;  Education 
and  Labor  report  at  136).  Section  501(c) 
(1)  of  the  Act  was  intended  to 
emphasize  that  "insurers  may  continue 
to  sell  to  and  underwrite  individuals 
applying  for  life,  health,  or  other 
insurance  on  an  individually 


underwritten  basis,  or  to  serv 
insurance  products,  so  long  at 
standards  used  are  based  on . 
actuarial  data  and  not  on  spe 
(Judiciary  report  at  70  (empha 
see  also  Senate  report  at  85;  I 
and  Labor  report  at  137). 

The  committee  reports  indii 
underwriting  and  classificatic 
must  be  "based  on  sound  acti 
principles  or  be  related  to  act 
reasonably  anticipated  exper 
(see,  e.g..  Judiciary  report  at  7 
Moreover,  "while  a  plan  whic 
certain  kinds  of  coverage  bas 
classification  of  risk  would  b< 
*  *  *.  the  plan  may  not  refusi 
or  refuse  to  continue  to  insurt 
the  amount,  extent,  or  kind  of 
available  to  an  individual,  or 
different  rate  for  the  same  co' 
solely  because  of  a  physical  c 
impairment,  except  where  the 
limitation,  or  rate  differential 
on  sound  actuarial  principles 
related  to  actual  or  reasonabl 
anticipated  experience"  (Seni 
at  85;  Education  and  Labor  re 
136-37;  Judiciary  report  at  71) 
therefore,  does  not  prohibit  ui 
legitimate  actuarial  considera 
justify  differential  treatment  ( 
individuals  with  disabilities  ii 
insurance. 

The  conunittee  reports  pro^ 
guidance  on  how  nondiscrimi 
principles  in  the  disability  rig 
relate  to  insurance  practices, 
example,  a  person  who  is  blir 
be  denied  coverage  based  oq 
independent  of  actuarial  risk 
classification.  With  respect  tc 
health  insurance  coverage,  ar 
with  a  pre-existing  condition 
denied  coverage  for  that  cone 
the  period  specified  in  the  pol 
cannot  be  denied  coverage  fo 
injuries  unrelated  to  the  pre-e 
condition.  Also,  a  public 
accommodation  may  offer  ins 
policies  that  limit  coverage  fo 
procedures  or  treatments,  but 
entirely  deny  coverage  to  a  pi 
a  disability. 

The  Department  requested 
on  the  extent  to  which  data  t) 
establish  statistically  sound  c 
are  available.  Numerous  com 
cited  pervasive  problems  in  tl 
availability  and  cost  of  insurt 
individuals  with  disabilities  a 
of  children  with  disabilities.  I 
commenters  cited  specific  dal 
sources  of  data,  to  support  sp 
exclusionary  practices.  Sever 
commenters  reported  that,  ev 
statistics  are  available,  they  { 
outdated  and  do  not  reflect  ci 
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few  commenters  argued  that  the  Act 
does  not  apply  to  insurance 
underwriting  practices  or  the  terms  of 
insurance  contracts.  These  commenters 
cited  language  from  the  Senate 
committee  report  (S.  Rep.  No.  116,  lOlst 
Cong.,  Ist  Sess..  at  84-86  (1989) 
(hereinafter  "Senate  report")),  indicating 
that  Congress  did  not  intend  to  affect 
existing  insurance  practices. 

The  Department  has  decided  to  adopt 
the  language  of  the  proposed  rule 
without  change.  Sections  36.212  (a)  and 
(b)  restate  section  501(c)  of  the  Act, 
which  provides  that  the  Act  shall  not  be 
construed  to  restrict  certain  insurance 
practices  on  the  part  of  insurance 
companies  and  employers,  as  long  as 
such  practices  are  not  used  to  evade  the 
purposes  of  the  Act.  Section  36.212(c)  is 
a  specific  application  of  §  36.202(a), 
which  prohibits  denial  of  participation 
on  the  basis  of  disability.  It  provides 
that  a  public  accommodation  may  not 
refuse  to  serve  an  individual  with  a 
disabihty  because  of  limitations  on 
coverage  or  rates  in  its  insurance 
policies  (see  Judiciary  report  at  56). 
Many  commenters  supported  the 
requirements  of  §  36.212(c)  in  the 
proposed  rule  because  it  addressed  an 
important  reason  for  denial  of  services 
by  public  accommodations.  One 
commenter  argued  that  services  could 
be  denied  if  the  insurance  coverage 
required  exclusion  of  people  whose 
disabilities  were  reasonably  related  to 
the  risks  involved  in  that  particular 
place  of  public  accommodation. 
Sections  36.208  and  36.301  establish 
criteria  for  denial  of  participation  on  the 
basis  of  legitimate  safety  concerns.  This 
paragraph  does  not  prohibit 
consideration  of  such  concerns  in 
insurance  policies,  but  provides  that  any 
exclusion  on  the  basis  of  disability  must 
be  based  on  the  permissible  criteria, 
rather  than  on  the  terms  of  the  insurance 
contract. 

Language  in  the  committee  reports 
indicates  that  Congress  intended  to 
reach  insurance  practices  by  prohibiting 
differential  treatment  of  individuals  with 
disabilities  in  insurance  offered  by 
public  accommodations  unless  the 
differences  are  justified.  "Under  the 
ADA,  a  person  with  a  disability  cannot 
be  denied  insurance  or  be  subject  to 
different  terms  or  conditions  of 
insurance  based  on  disability  alone,  if 
the  disability  does  not  pose  increased 
risks"  (Senate  report  at  84;  Education 
and  Labor  report  at  136).  Section  501(c) 
(1)  of  the  Act  was  intended  to 
emphasize  that  "insurers  may  continue 
to  sell  to  and  underwrite  individuals 
applying  for  life,  health,  or  other 
insurance  on  an  individually 


underwritten  basis,  or  to  service  such 
insurance  products,  so  long  as  the 
standards  used  are  based  on  sound 
actuarial  data  and  not  on  speculation  " 
(Judiciary  report  at  70  (emphasis  added); 
see  also  Senate  report  at  85;  Education 
and  Labor  report  at  137). 

The  committee  reports  indicate  that 
underwriting  and  classification  of  risks 
must  be  "based  on  sound  actuarial 
principles  or  be  related  to  actual  or 
reasonably  anticipated  experience" 
(see,  e.g.,  Judiciary  report  at  71). 
Moreover,  "while  a  plan  which  limits 
certain  kinds  of  coverage  based  on 
classification  of  risk  would  be  allowed 
*  *  *,  the  plan  may  not  refuse  to  insure, 
or  refuse  to  continue  to  insure,  or  limit 
the  amount,  extent,  or  kind  of  coverage 
available  to  an  individual,  or  charge  a 
different  rate  for  the  same  coverage 
solely  because  of  a  physical  or  mental 
impairment,  except  where  the  refusal, 
limitation,  or  rate  differential  is  based 
on  sound  actuarial  principles  or  is 
related  to  actual  or  reasonably 
anticipated  experience"  (Senate  report 
at  85;  Education  and  Labor  report  at 
136-37;  Judiciary  report  at  71).  The  ADA, 
therefore,  does  not  prohibit  use  of 
legitimate  actuarial  considerations  to 
justify  differential  treatment  of 
individuals  with  disabilities  in 
insurance. 

The  conunittee  reports  provide  some 
guidance  on  how  nondiscrimination 
principles  in  the  disability  rights  area 
relate  to  insurance  practices.  For 
example,  a  person  who  is  blind  may  not 
be  denied  coverage  based  ori  blindness 
independent  of  actuarial  risk 
classification.  With  respect  to  group 
health  insurance  coverage,  an  individual 
with  a  pre-existing  condition  may  be 
denied  coverage  for  that  condition  for 
the  period  specified  in  the  policy,  but 
cannot  be  denied  coverage  for  illness  or 
injuries  unrelated  to  the  pre-existing 
condition.  Also,  a  public 
accommodation  may  offer  insurance 
policies  that  limit  coverage  for  certain 
procedures  or  treatments,  but  may  not 
entirely  deny  coverage  to  a  person  with 
a  disability. 

The  Department  requested  comment 
on  the  extent  to  which  data  that  would 
establish  statistically  sound  correlations 
are  available.  Numerous  commenters 
cited  pervasive  problems  in  the 
availabihty  and  cost  of  insurance  for 
individuals  with  disabilities  and  parents 
of  children  with  disabilities.  No 
commenters  cited  specific  data,  or 
sources  of  data,  to  support  specific 
exclusionary  practices.  Several 
commenters  reported  that,  even  when 
statistics  are  available,  they  are  often 
outdated  and  do  not  reflect  current 


medical  technology  and  treatment 
methods.  Concern  was  expressed  that 
adequate  efforts  are  not  made  to 
distinguish  those  individuals  who  are 
high  users  of  health  care  from 
individuals  in  the  same  diagnostic 
groups  who  may  be  low  users  of  health 
care.  One  insurer  reported  that  "hard 
data  and  actuarial  statistics  are  not 
available  to  provide  precise  numerical 
justifications  for  every  underwriting 
determination,"  but  argued  that 
decisions  may  be  based  on  "logical 
principles  generally  accepted  by 
actuarial  science  and  fully  consistent 
with  state  insurance  laws."  The 
commenter  urged  that  the  Department 
recognize  the  validity  of  information 
other  than  statistical  data  as  a  basis  for 
insurance  determinations. 

The  most  frequent  comment  was  a 
recommendation  that  the  final 
regulation  should  require  the  insurance 
company  to  provide  a  copy  of  the 
actuarial  data  on  which  its  actions  are 
based  when  requested  by  the  applicant. 
Such  a  requirement  would  be  beyond 
anything  contemplated  by  the  Act  or  by 
Congress  and  has  therefore  not  been 
included  in  the  Department's  final  rule. 
Because  the  legislative  history  of  the 
ADA  clarifies  that  different  treatment  of 
individuals  with  disabilities  in  insurance 
may  be  justified  by  sound  actuarial 
data,  such  actuarial  data  will  be  critical 
to  any  potential  litigation  on  this  issue. 
This  information  would  presumably  be 
obtainable  in  a  court  proceeding  where 
the  insurer's  actuarial  data  was  the 
basis  for  different  treatment  of  persons 
with  disabilities.  In  addition,  under 
some  State  regulatory  schemes,  insurers 
may  have  to  file  such  actuarial 
information  with  the  State  regiilatory 
agency  and  this  information  may  be 
obtainable  at  the  State  level. 

A  few  commenters  representing  the 
Insurance  industry  conceded  that 
underwriting  practices  in  life  and  health 
insurance  are  clearly  covered,  but 
argued  that  property  and  casualty 
insurance  are  not  covered.  The 
Department  sees  no  reason  for  this 
distinction.  Although  life  and  health 
insurance  are  the  areas  where  the 
regulation  will  have  its  greatest 
application,  the  Act  applies  equally  to 
unjustified  discrimination  in  all  types  of 
insurance  provided  by  public 
accommodations.  A  number  of 
commenters,  for  example,  reported 
difficulties  in  obtaining  automobile 
insurance  because  of  their  disabilities, 
despite  their  having  good  driving 
records. 


Section  36.213    Relationship  of  Subpart 
8  to  Subparts  C  and  D 

This  section  explains  that  subpart  B 
sets  forth  the  general  principles  of 
nondiscrimination  applicable  to  all 
entities  subject  to  this  regulation,  while 
subparts  C  and  D  provide  guidance  on 
the  application  of  this  part  to  specific 
situations.  The  specific  provisions  in 
subparts  C  and  D,  including  the 
limitations  on  those  provisions,  control 
over  the  general  provisions  in 
circumstances  where  both  specific  and 
general  provisions  apply.  Resort  to  the 
general  provisions  of  subpart  B  is  only 
appropriate  where  there  are  no 
applicable  specific  rules  of  guidance  in 
subparts  C  or  D.  This  interaction 
between  the  specific  requirements  and 
the  general  requirements  operates  with 
regard  to  contractual  obligations  as 
well. 

One  illustration  of  this  principle  is  its 
application  to  the  obligation  of  a  public 
accommodation  to  provide  access  to 
services  by  removal  of  architectural 
barriers  or  by  alternatives  to  barrier 
removal.  The  general  requirement, 
established  in  subpart  B  by  {  36.203,  is 
that  a  public  accommodation  must 
provide  its  services  to  individuals  with 
disabilities  in  the  most  integrated  setting 
appropriate.  This  general  requirement 
would  appear  to  categorically  prohibit 
"segregated"  seating  for  persons  in 
wheelchairs.  Section  36.304,  however, 
only  requires  removal  of  architectural 
barriers  to  the  extent  that  removal  is 
"readily  achievable."  If  providing  access 
to  all  areas  of  a  restaurant,  for  example, 
would  not  be  "readily  achievable,"  a 
public  accommodation  may  provide 
access  to  selected  areas  only.  Also, 
§  36.305  provides  that,  where  barrier 
removal  is  not  readily  achievable,  a 
public  acconunodation  may  use 
alternative,  readily  achievable  methods 
of  making  services  available,  such  as 
curbside  service  or  home  dehvery.  Thus, 
in  this  manner,  the  specific  requirements 
of  §§  36.304  and  38.305  control  over  the 
general  requirement  of  §  36.203. 

Subpart  C — Specific  Requirements 

In  general,  subpart  C  implements  the 
"specific  prohibitions"  that  comprise 
section  302(b)(2)  of  the  ADA.  It  also 
addresses  the  requirements  of  section 
309  of  the  ADA  regarding  examinations 
and  courses. 

Section  36.301    Eligibility  Criteria 

Section  36.301  of  the  rule  prohibits  the 
imposition  or  application  of  eligibility 
criteria  that  screen  out  or  tend  to  screen 
out  an  individual  with  a  disability  or 
any  class  of  individuals  with  disabilities 
firom  fully  and  equally  enjoying  any 
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goods,  services,  facilities,  privileges, 
advantages,  and  accommodations, 
unless  such  criteria  can  be  shown  to  be 
necessary  for  the  provision  of  the  goods, 
services,  facihties,  privileges, 
advantages,  or  accommodations  being 
offered.  This  prohibition  is  based  on 
section  302(b)(2)(A)(i)  of  the  ADA. 

It  would  violate  ihia  section  to 
estabhsh  exclusive  or  segregative 
eligibility  criteria  that  would  bar,  for 
example,  all  persons  who  are  deaf  from 
playing  on  a  golf  course  or  all 
individuals  with  cerebral  palsy  from 
attending  a  movie  theater,  or  limit  the 
seating  of  individuals  with  Down's 
syndrome  to  only  particular  areas  of  a 
restaurant.  The  wishes,  tastes,  or 
preferences  of  other  customers  may  not 
be  asserted  to  justify  criteria  that  would 
exclude  or  segregate  individuals  with 
disabilities. 

Section  36.301  also  prohibits  attempts 
by  a  public  accommodation  to 
uimecessarily  identify  the  existence  of  a 
disability;  for  example,  it  would  be  a 
violation  of  this  section  for  a  retail  store 
to  require  an  individual  to  state  on  a 
credit  application  whether  the  apphcant 
has  epilepsy,  mental  illness,  or  any  other 
disability,  or  to  inquire  unnecessarily 
whether  an  individual  has  HIV  disease. 
Section  36.301  also  prohibits  policies 
that  unnecessarily  impose  requirements 
or  burdens  on  individuals  with 
disabilities  that  are  not  placed  on 
others.  For  example,  public 
accommodations  may  not  require  that 
an  individual  with  a  disability  be 
accompanied  by  an  attendant.  As 
provided  by  §  36.306,  however,  a  public 
accommodation  is  not  required  to 
provide  services  of  a  personal  nature 
including  assistance  in  toileting,  eating, 
or  dressing. 

Paragraph  (c)  of  §  36.301  provides  that 
public  accommodations  may  not  place  a 
surcharge  on  a  particular  individual 
with  a  disability  or  any  group  of 
individuals  with  disabilities  to  cover  the 
costs  of  measures,  such  as  the  provision 
of  auxiliary  aids  and  services,  barrier 
removal,  alternatives  to  barrier  removal, 
and  reasonable  modifications  in 
policies,  practices,  and  procedures,  that 
are  required  to  provide  that  individual 
or  group  with  the  nondiscriminatory 
treatment  required  by  the  Act  or  this 
part. 

A  number  of  commenters  inquired  as 
to  whether  deposits  required  for  the  use 
of  auxiliary  aids,  such  as  assistive 
listening  devices,  are  prohibited 
surcharges.  It  is  the  Department's  view 
that  reasonable,  completely  refundable, 
deposits  are  not  to  be  considered 
surcharges  prohibited  by  this  section. 
Requiring  deposits  is  an  important 
means  of  ensuring  the  availability  of 


equipment  necessary  to  ensure 
compliance  with  the  ADA. 

Other  commenters  sought  clarification 
as  to  whether  §  36.301(c)  prohibits 
professionals  from  charging  for  the 
additional  time  that  it  may  take  in 
certain  cases  to  provide  services  to  an 
individual  with  disabilities.  The 
Department  does  not  intend  §  36.301(c) 
to  prohibit  professionals  who  bill  on  the 
basis  of  time  from  charging  individuals 
with  disabilities  on  that  basis.  However, 
fees  may  not  be  charged  for  the 
provision  of  auxiliary  aids  and  services, 
barrier  removal,  alternatives  to  barrier 
removal,  reasonable  modifications  in 
poUcies,  practices,  and  procedures,  or 
any  other  measures  necessary  to  ensure 
compliance  with  the  ADA. 

Other  commenters  inquired  as  to 
whether  day  care  centers  may  charge 
for  extra  services  provided  to 
individuals  with  disabilities.  As  stated 
above,  §  36.302(c)  is  intended  only  to 
prohibit  charges  for  measures  necessary 
to  achieve  compliance  with  the  ADA. 

Another  commenter  asserted  that 
charges  may  be  assessed  for  home 
delivery  provided  as  an  alternative  to 
barrier  removal  under  §  36.305.  when 
home  delivery  is  provided  to  all 
customers  for  a  fee.  Charges  for  home 
delivery  are  permissible  if  home 
deUvery  is  not  considered  an  alternative 
to  barrier  removal.  If  the  public 
accommodation  offers  an  alternative, 
such  as  curb,  carry-out.  or  sidewalk 
service  for  which  no  surcharge  is 
assessed,  then  it  may  charge  for  home 
delivery  in  accordance  wi^  its  standard 
pricing  for  home  delivery. 

In  addition,  §  36.301  prohibits  the 
imposition  of  criteria  that  "tend  to" 
screen  out  an  individual  with  a 
disability.  This  concept,  which  is 
derived  from  current  regulations  under 
section  504  (see,  e.g.,  45  CFR  84.13). 
makes  it  discriminatory  to  impose 
policies  or  criteria  that,  while  not 
creating  a  direct  bar  to  individuals  with 
disabilities,  indirectly  prevent  or  hmit 
their  ability  to  participate.  For  example, 
requiring  presentation  of  a  driver's 
license  as  the  sole  means  of 
identification  for  purposes  of  paying  by 
check  would  violate  this  section  in 
situations  where,  for  example, 
individuals  with  severe  vision 
impairments  or  developmental 
disabilities  or  epilepsy  are  ineligible  to 
receive  a  driver's  license  and  the  use  of 
an  alternative  means  of  identification, 
such  as  another  photo  I.D.  or  credit  card, 
is  feasible. 

A  public  accommodation  may, 
however,  impose  neutral  rules  and 
criteria  that  screen  out,  or  tend  to  screen 
out.  individuals  with  disabilities,  if  the 
criteria  are  necessary  for  the  safe 


operation  of  the  public  accommodation. 
Examples  of  safety  qualifications  that 
would  be  justifiable  in  appropriate 
circumstances  would  include  height 
requirements  for  certain  amusement 
park  rides  or  a  requirement  that  all 
participants  in  a  recreational  rafting 
expedition  be  able  to  meet  a  necessary 
level  of  swimming  proficiency.  Safety 
requirements  must  be  based  on  actual 
risks  and  not  on  speculation, 
stereotypes,  or  generalizations  about 
individuals  with  disabilities. 

Section  36.302    Modifications  in 
Policies,  Practices,  or  Procedures 

Section  36.302  of  the  rule  prohibits  the 
failure  to  make  reasonable 
modifications  in  policies,  practices,  and 
procedures  when  such  modifications 
may  be  necessary  to  afford  any  goods, 
services,  facilities,  privileges, 
advantages,  or  accommodations,  unless 
the  entity  can  demonstrate  that  making 
such  modifications  would  fundamentally 
alter  the  nature  of  such  goods,  services, 
facilities,  privileges,  advantages,  or 
accommodations.  This  prohibition  is 
based  on  section  302(b)(2)(A)(ii)  of  the 
ADA. 

For  example,  a  parking  facility  would 
be  required  to  modify  a  rule  barring  all 
vans  or  all  vans  with  raised  roofs,  if  an 
individual  who  uses  a  wheelchair- 
accessible  van  wishes  to  park  in  that 
facility,  and  if  overhead  structures  are 
high  enough  to  accommodate  the  height 
of  the  van.  A  department  store  may 
need  to  modify  a  policy  of  only 
permitting  one  person  at  a  time  in  a 
dressing  room,  if  an  individual  with 
mental  retardation  needs  and  requests 
assistance  in  dressing  from  a 
companion.  PubHc  accommodations 
may  need  to  revise  operational  policies 
to  ensure  that  services  are  available  to 
individuals  with  disabilities.  For 
instance,  a  hotel  may  need  to  adopt  a 
policy  of  keeping  an  accessible  room 
unoccupied  until  an  individual  with  a 
disability  arrives  at  the  hotel,  assuming 
the  individual  has  properly  reserved  the 
room. 

One  example  of  application  of  this 
principle  is  specifically  included  in  a 
new  §  36.302(d)  on  check-out  aisles. 
That  paragraph  provides  that  a  store 
with  check-out  aisles  must  ensure  that 
an  adequate  number  of  accessible 
check-out  aisles  is  kept  open  during 
store  hours,  or  must  otherwise  modify 
its  pohcies  and  practices,  in  order  to 
ensure  that  an  equivalent  level  of 
convenient  service  is  provided  to 
individuals  with  disabihties  as  is 
provided  to  others.  For  example,  if  only 
one  check-out  aisle  is  accessible,  and  it 
is  generally  used  for  express  service. 


one  way  of  providing  equivale 
is  to  allow  persons  with  mobil 
impairments  to  make  all  of  the 
purchases  at  that  aisle.  This  pi 
also  applies  with  respect  to  otl 
accessible  elements  and  servi( 
example,  a  particular  bank  ma 
compliance  with  the  accessibi 
guidelines  for  new  constructio 
incorporated  in  appendix  A  w 
to  automated  teller  machines  ( 
new  branch  office  by  providin, 
accessible  walk-up  machine  ai 
location,  even  though  an  adjac 
up  ATM  is  not  accessible  and 
up  ATM  is  not  accessible.  Ho\ 
bank  would  be  in  violation  of 
section  if  the  accessible  ATM 
located  in  a  lobby  that  was  lot 
during  evening  hours  while  th( 
ATM  was  available  to  custom 
without  disabilities  during  tho 
hours.  The  bank  would  need  ti 
that  the  accessible  ATM  was  i 
to  customers  during  the  hours 
of  the  other  ATM's  was  availa 

A  number  of  commenters  im 
to  the  relationship  between  th: 
and  §  36.307,  "Accessible  or  s] 
goods."  Under  §  36.307,  a  pub! 
accommodation  is  not  requirec 
its  inventory  to  include  access 
special  goods  that  are  designe 
facilitate  use  by,  individuals  vt 
disabilities.  The  rule  enunciate 
§  36.307  is  consistent  with  the 
"fundamental  alteration"  defe: 
reasonable  modifications  requ 
§  36.302.  Therefore,  §  36.302  w 
require  the  inventory  of  goods 
by  a  public  accommodation  to 
altered  to  include  goods  with 
accessibility  features.  For  exai 
§  36.302  would  not  require  a  bi 
to  stock  Brailled  books  or  ordc 
books,  if  it  does  not  do  so  in  tl 
course  of  its  business. 

The  rule  does  not  require 
modifications  to  the  legitimate 
specialization  of  service  provi< 
Section  36.302(b)  provides  thai 
accommodation  may  refer  an  i 
with  a  disability  to  another  pu 
acconunodation,  if  that  indivic 
seeking,  or  requires,  treatment 
services  outside  of  the  referrin 
accommodation's  area  of  spec 
and  if,  in  the  normal  course  of 
operations,  the  referring  public 
accommodation  would  make  £ 
referral  for  an  individual  with( 
disability  who  seeks  or  requin 
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operation  of  the  public  accommodation. 
Examples  of  safety  qualifications  that 
would  be  justifiable  in  appropriate 
circumstances  would  include  height 
requirements  for  certain  amusement 
park  rides  or  a  requirement  that  all 
participants  in  a  recreational  rafting 
expedition  be  able  to  meet  a  necessary 
level  of  swimming  proficiency.  Safety 
requirements  must  be  based  on  actual 
risks  and  not  on  speculation, 
stereotypes,  or  generalizations  about 
individuals  with  disabilities. 

Section  36.302    Modifications  in 
Policies,  Practices,  or  Procedures 

Section  36.302  of  the  rule  prohibits  the 
failure  to  make  reasonable 
modifications  in  policies,  practices,  and 
procedures  when  such  modifications 
may  be  necessary  to  afford  any  goods, 
services,  facilities,  privileges, 
advantages,  or  accommodations,  unless 
the  entity  can  demonstrate  that  making 
such  modifications  would  fundamentally 
alter  the  natiu-e  of  such  goods,  services, 
facilities,  privileges,  advantages,  or 
accommodations.  This  prohibition  is 
based  on  section  302(b)(2)(A)(ii)  of  the 
ADA. 

For  example,  a  parking  facility  would 
be  required  to  modify  a  rule  barring  all 
vans  or  all  vans  with  raised  roofs,  if  an 
individual  who  uses  a  wheelchair- 
accessible  van  wishes  to  park  in  that 
facility,  and  if  overhead  structures  are 
high  enough  to  accommodate  the  height 
of  the  van.  A  department  store  may 
need  to  modify  a  policy  of  only 
permitting  one  person  at  a  time  in  a 
dressing  room,  if  an  individual  with 
mental  retardation  needs  and  requests 
assistance  in  dressing  from  a 
companion.  Public  accommodations 
may  need  to  revise  operational  policies 
to  ensure  that  services  are  available  to 
individuals  with  disabilities.  For 
instance,  a  hotel  may  need  to  adopt  a 
policy  of  keeping  an  accessible  room 
unoccupied  until  an  individual  with  a 
disability  arrives  at  the  hotel,  assuming 
the  individual  has  properly  reserved  the 
room. 

One  example  of  application  of  this 
principle  is  specifically  included  in  a 
new  §  36.302(d)  on  check-out  aisles. 
That  paragraph  provides  that  a  store 
with  check-out  aisles  must  ensure  that 
an  adequate  number  of  accessible 
check-out  aisles  is  kept  open  during 
store  hours,  or  must  otherwise  modify 
its  policies  and  practices,  in  order  to 
ensure  that  an  equivalent  level  of 
convenient  service  is  provided  to 
individuals  with  disabilities  as  is 
provided  to  others.  For  example,  if  only 
one  check-out  aisle  is  accessible,  and  it 
is  generally  used  for  express  service. 
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one  way  of  providing  equivalent  service 
is  to  allow  persons  with  mobility 
impairments  to  make  all  of  their 
purchases  at  that  aisle.  This  principle 
also  applies  with  respect  to  other 
accessible  elements  and  services.  For 
example,  a  particular  bank  may  be  in 
compliance  with  the  accessibility 
guidelines  for  new  construction 
incorporated  in  appendix  A  with  respect 
to  automated  teller  machines  (ATM)  at  a 
new  branch  office  by  providing  one 
accessible  walk-up  machine  at  that 
location,  even  though  an  adjacent  walk- 
up  ATM  is  not  accessible  and  the  drive- 
up  ATM  is  not  accessible.  However,  the 
bank  would  be  in  violation  of  this 
section  if  the  accessible  ATM  was 
located  in  a  lobby  that  was  locked 
during  evening  hours  while  the  drive-up 
ATM  was  available  to  customers 
without  disabilities  during  those  same 
hours.  The  bank  would  need  to  ensure 
that  the  accessible  ATM  was  available 
to  customers  during  the  hours  that  any 
of  the  other  ATM's  was  available. 

A  number  of  commenters  inquired  as 
to  the  relationship  between  this  section 
and  §  36.307,  "Accessible  or  special 
goods."  Under  §  36.307,  a  public 
accommodation  is  not  required  to  alter 
its  inventory  to  include  accessible  or 
special  goods  that  are  designed  for,  or 
facilitate  use  by,  individuals  with 
disabilities.  The  rule  enunciated  in 
§  36.307  is  consistent  with  the 
"fundamental  alteration"  defense  to  the 
reasonable  modifications  requirement  of 
§  36.302.  Therefore.  §  36.302  would  not 
require  the  inventory  of  goods  provided 
by  a  public  accommodation  to  be 
altered  to  include  goods  with 
accessibility  features.  For  example, 
§  36.302  would  not  require  a  bookstore 
to  stock  Brailled  books  or  order  Brailled 
books,  if  it  does  not  do  so  in  the  normal 
course  of  its  business. 

The  rule  does  not  require 
modifications  to  the  legitimate  areas  of 
specialization  of  service  providers. 
Section  36.302(b)  provides  that  a  public 
accommodation  may  refer  an  individual 
with  a  disability  to  another  public 
acconunodation,  if  that  individual  is 
seeking,  or  requires,  treatment  or 
services  outside  of  the  referring  public 
acconunodation's  area  of  specialization, 
and  if,  in  the  normal  course  of  its 
operations,  the  referring  public 
accommodation  would  make  a  similar 
referral  for  an  individual  without  a 
disability  who  seeks  or  requires  the 
same  treatment  or  services. 

For  example,  it  would  not  be 
discriminatory  for  a  physician  who 
specializes  only  in  bum  treatment  to 
refer  an  individual  who  is  deaf  to 
another  physician  for  treatment  of  an 


injury  other  than  a  bum  injury.  To 
require  a  physician  to  accept  patients 
outside  of  his  or  her  specialty  would 
fundamentally  alter  the  nature  of  the 
medical  practice  and,  therefore,  not  be 
required  by  this  section, 

A  clinic  specializing  exclusively  in 
drug  rehabilitation  could  similarly 
refuse  to  treat  a  person  who  is  not  a 
drug  addict,  but  could  not  refuse  to  treat 
a  person  who  is  a  drug  addict  simply 
because  the  patient  tests  positive  for 
HIV.  Conversely,  a  clinic  that 
specializes  in  the  treatment  of 
individuals  with  HIV  could  refuse  to 
treat  an  individual  that  does  not  have 
HIV,  but  could  not  refuse  to  treat  a 
person  for  HIV  infection  simply  because 
that  person  is  also  a  drug  addict. 

Some  commenters  requested 
clarification  as  to  how  this  provision 
would  apply  to  situations  where 
manifestations  of  the  disability  in 
question,  itself,  would  raise 
complications  requiring  the  expertise  of 
a  different  practitioner.  It  is  not  the 
Department's  intention  in  §  36.302(b)  to 
prohibit  a  physician  from  referring  an 
individual  with  a  disability  to  another 
physician,  if  the  disabihty  itself  creates 
specialized  complications  for  the 
patient's  health  that  the  physician  lacks 
the  experience  or  knowledge  to  address 
(see  Education  and  Labor  report  at  106). 

Section  36.302(c)(1)  requires  that  a 
public  accommodation  modify  its 
policies,  practices,  or  procedures  to 
permit  the  use  of  a  service  animal  by  an 
individual  with  a  disability  in  any  area 
open  to  the  general  public.  The  term 
"service  animal"  is  defined  in  S  36.104  to 
include  guide  dogs,  signal  dogs,  or  any 
other  animal  individually  trained  to 
provide  assistance  to  an  individual  with 
a  disability. 

A  number  of  commenters  pointed  to 
the  difficulty  of  making  the  distinction 
required  by  the  proposed  mle  between 
areas  open  to  the  general  public  and 
those  that  are  not.  The  ambiguity  and 
uncertainty  surrounding  these 
provisions  has  led  the  Department  to 
adopt  a  single  standard  for  all  public 
accommodations. 

Section  36.302(c)(1)  of  the  final  rule 
now  provides  that  "[gjenerally,  a  public 
accommodation  shall  modify  policies, 
practices,  and  procedures  to  permit  the 
use  of  a  service  animal  by  an  individual 
with  a  disability."  This  formulation 
reflects  the  general  intent  of  Congress 
that  public  acconunodations  take  the 
necessary  steps  to  accommodate  service 
animals  and  to  ensure  that  individuals 
with  disabilities  are  not  separated  from 
their  service  animals.  It  is  intended  that 
the  broadest  feasible  access  be  provided 
to  service  animals  in  all  places  of  public 


accommodation,  including  movie 
theaters,  restaurants,  hotels,  retail 
stores,  hospitals,  and  nursing  homes 
(see  Education  and  Labor  report  at  106; 
judiciary  report  at  59).  The  section  also 
acknowledges,  however,  that,  in  rare 
circumstances,  accommodation  of 
service  animals  may  not  be  required 
because  a  fundamental  alteration  would 
result  in  the  nature  of  the  goods, 
services,  facilities,  privileges,  or 
accommodations  offered  or  provided,  or 
the  safe  operation  of  the  public 
accommodation  would  be  jeopardized. 

As  specified  in  §  36.302(c)(2),  the  rule 
does  not  require  a  public 
accommodation  to  supervise  or  care  for 
any  service  animal.  If  a  service  animal 
must  be  separated  from  an  individual 
with  a  disability  in  order  to  avoid  a 
fundamental  alteration  or  a  threat  to 
safety,  it  is  the  responsibility  of  the 
individual  with  the  disabihty  to  arrange 
for  the  care  and  supervision  of  the 
animal  during  the  period  of  separation. 

A  museum  would  not  be  required  by 
§  36.302  to  modify  a  pohcy  barring  the 
touching  of  delicate  works  of  art  in 
order  to  enhance  the  participation  of 
individuals  who  are  blind,  if  the 
touching  threatened  the  integrity  of  the 
work.  Damage  to  a  museum  piece  would 
clearly  be  a  fundamental  alteration  that 
is  not  required  by  this  section. 

Section  36.303    Auxiliary  Aids  and 
Services. 

Section  36.303  of  the  final  mle 
requires  a  public  accommodation  to  take 
such  steps  as  may  be  necessary  to 
ensure  that  no  individual  with  a 
disability  is  excluded,  denied  services, 
segregated  or  otherwise  treated 
differently  than  other  individuals 
because  of  the  absence  of  auxiliary  aids 
and  services,  unless  the  public 
accommodation  can  demonstrate  that 
taking  such  steps  would  fundamentally 
alter  the  nature  of  the  goods,  services, 
facilities,  advantages,  or 
accommodations  being  offered  or  would 
result  in  an  undue  burden.  This 
requirement  is  based  on  section 
302(b)(2)(A)(iii)  of  the  ADA. 

Implicit  in  this  duty  to  provide 
auxiliary  aids  and  services  is  the 
underlying  obligation  of  a  public 
accommodation  to  communicate 
effectively  with  its  customers,  cUents, 
patients,  or  participants  who  have 
disabilities  affecting  hearing,  vision,  or 
speech.  To  give  emphasis  to  this 
underlying  obligation,  S  36.303(c)  of  the 
mle  incorporates  language  derived  from 
section  504  regulations  for  federally 
conducted  programs  (see  e.g.,  28  CFR 
3g.ieO(a)]  that  requires  that  appropriate 
auxiliary  aids  and  services  be  fumished 
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to  ensure  that  communication  with 
persons  with  disabilities  is  as  effective 
as  communication  with  others. 

Auxiliary  aids  and  services  include  a 
wide  range  of  services  and  devices  for 
ensuring  effective  communication.  Use 
of  the  most  advanced  technology  is  not 
required  so  long  as  effective 
communication  is  ensured.  The 
Department's  proposed  §  36.303(b] 
provided  a  list  of  examples  of  auxiliary 
aids  and  services  that  was  taken  from 
the  definition  of  auxiliary  aids  and 
services  in  section  3(1)  of  the  ADA  and 
was  supplemented  by  examples  from 
regulations  implementing  section  504  in 
federally  conducted  programs  (see  e.g., 
28  CFR  39.103).  A  substantial  number  of 
commenters  suggested  that  additional 
examples  be  added  to  this  list.  The 
Department  has  added  several  items  to 
this  list  but  wishes  to  clarify  that  the  list 
is  not  an  all-inclusive  or  exhaustive 
catalogue  of  possible  or  available 
auxiliary  aids  or  services.  It  is  not 
possible  to  provide  an  exhaustive  list, 
and  such  an  attempt  would  omit  new 
devices  that  will  become  available  with 
emerging  techiiology. 

The  Department  has  added  videotex! 
displays,  computer-aided  transcription 
services,  and  open  and  closed 
captioning  to  the  list  of  examples. 
Videotext  displays  have  become  an 
important  means  of  accessing  auditory 
communications  through  a  public 
address  system.  Transcription  services 
are  used  to  relay  aurally  delivered 
material  almost  simultaneously  in 
written  form  to  persons  who  are  deaf  or 
hard  of  hearing.  This  technology  is  often 
used  at  conferences,  conventions,  and 
hearings.  While  the  proposed  rule 
expressly  included  television  decoder 
equipment  as  an  auxiliary  aid  or  service, 
it  did  not  mention  captioning  itself.  The 
final  rule  rectifies  this  omission  by 
mentioning  both  closed  and  open 
captioning. 

In  this  section,  the  Department  has 
changed  the  proposed  rule's  phrase, 
"orally  delivered  materials."  to  the 
phrase,  "aurally  delivered  materials." 
This  new  phrase  tracks  the  language  in 
the  defmition  of  "auxiliary  aids  and 
services"  in  section  3  of  the  ADA  and  is 
meant  to  include  nonverbal  sounds  and 
alarms  and  computer-generated  speech. 

Several  persons  and  organizations 
requested  that  the  Department  replace 
the  term  "telecommunications  devices 
for  deaf  persons"  or  "TDD's"  with  the 
term  "text  telephone."  The  Department 
has  declined  to  do  so.  The  Department  is 
aware  that  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  has  used  the  phrase  "text 
telephone"  in  lieu  of  the  statutory  term 
'TDD"  in  its  final  accessibility 


guidelines.  Title  IV  of  the  ADA. 
however,  uses  the  term 
"Telecommunications  Device  for  the 
Deaf."  and  the  Department  believes  it 
would  be  inappropriate  to  abandon  this 
statutory  term  at  this  time. 

Paragraph  (b)(2)  lists  examples  of  aids 
and  services  for  making  visually 
delivered  materials  accessible  to 
persons  with  visual  impairments.  Many 
commenters  proposed  additional 
examples  such  as  signage  or  mapping, 
audio  description  services,  secondary 
auditory  programs  (SAP),  telebraillers. 
and  reading  machines.  While  the 
Department  declines  to  add  these  items 
to  the  list  in  the  regulation,  they  may  be 
considered  appropriate  auxiliary  aids 
and  services. 

Paragraph  (b)(3)  refers  to  the 
acquisition  or  modification  of  equipment 
or  devices.  For  example,  tape  players 
used  for  an  audio-guided  tour  of  a 
museum  exhibit  may  require  the 
addition  of  Brailled  adhesive  labels  to 
the  buttons  on  a  reasonable  number  of 
the  tape  players  to  facilitate  their  use  by 
individuals  who  are  blind.  Similariy, 
permanent  or  portable  assistive  listening 
systems  for  persons  with  hearing 
impairments  may  be  required  at  a  hotel 
conference  center. 

Several  commenters  suggested  the 
addition  of  current  technological 
innovations  in  microelectronics  and 
computerized  control  systems  (e.g., 
voice  recognition  systems,  automatic 
dialing  telephones,  and  infrared  elevator 
and  light  control  systems)  to  the  list  of 
auxihary  aids  and  services.  The 
Department  interprets  auxiliary  aids 
and  services  as  those  aids  and  services 
designed  to  provide  effective 
communications,  i.  e.,  making  aurally 
and  visually  delivered  information 
available  to  persons  with  hearing, 
speech,  and  vision  impairments. 
Methods  of  making  services,  programs, 
or  activities  accessible  to,  or  usable  by, 
individuals  with  mobility  or  manual 
dexterity  impairments  are  addressed  by 
other  sections  of  this  part,  including  the 
requirements  for  modifications  in 
policies,  practices,  or  procedures 
(§  36.302),  the  elimination  of  existing 
architectural  barriers  (§  36.304),  and  the 
provision  of  alternatives  to  barriers 
removal  (§  36.305). 

Paragraph  (b)(4)  refers  to  other  similar 
services  and  actions.  Several 
commenters  asked  for  clarification  that 
"similar  services  and  actions"  include 
retrieving  items  from  shelves,  assistance 
in  reachiiig  a  marginally  accessible  seat, 
pushing  a  barrier  aside  in  order  to 
provide  an  accessible  route,  or 
assistance  in  removing  a  sweater  or 
coat.  While  retrieving  an  item  from  a 
shelf  might  be  an  "auxiliary  aid  or 


service"  for  a  blind  person  who  could 
not  locate  the  item  without  assistance,  it 
might  be  a  readily  achievable 
alternative  to  barrier  removal  for  a 
person  using  a  wheelchair  who  could 
not  reach  the  shelf,  or  a  reasonable 
modification  to  a  self-service  policy  for 
an  individual  who  lacked  the  ability  to 
grasp  the  item.  (Of  course,  a  store  would 
not  be  required  to  provide  a  personal 
shopper.)  As  explained  above,  auxiliary 
aids  and  services  are  those  aids  and 
services  required  to  provide  effective 
communications.  Other  forms  of 
assistance  are  more  appropriately 
addressed  by  other  provisions  of  the 
final  rule. 

The  auxiliary  aid  requirement  is  a 
flexible  one.  A  public  accommodation 
can  choose  among  various  alternatives 
as  long  as  the  result  is  effective 
communication.  For  example,  a 
restaurant  would  not  be  required  to 
provide  menus  in  Braille  for  patrons 
who  are  blind,  if  the  waiters  in  the 
restaurant  are  made  available  to  read 
the  menu.  Similarly,  a  clothing  boutique 
would  not  be  required  to  have  Brailled 
price  tags  if  sales  personnel  provide 
price  information  orally  upon  request; 
and  a  bookstore  would  not  be  required 
to  make  available  a  sign  language 
interpreter,  because  effective 
communication  can  be  conducted  by 
notepad. 

A  critical  determination  is  what 
constitutes  an  effective  auxiliary  aid  or 
service.  The  Department's  proposed  rule 
recommended  that,  in  determining  what 
auxiliary  aid  to  use.  the  public 
accommodation  consult  with  an 
individual  before  providing  him  or  her 
with  a  particular  auxiliary  aid  or 
service.  This  suggestion  sparked  a 
significant  volume  of  public  comment. 
Many  persons  with  disabilities, 
particularly  persons  who  are  deaf  or 
hard  of  hearing,  recommended  that  the 
rule  should  require  that  public 
accommodations  give  "primary 
consideration  "  to  the  "expressed 
choice"  of  an  individual  with  a 
disability.  These  commenters  asserted 
that  the  proposed  rule  was  inconsistent 
with  congressional  intent  of  the  ADA. 
with  the  Department's  proposed  rule 
implementing  title  II  of  the  ADA,  and 
with  longstanding  interpretations  of 
section  504  of  the  Rehabilitation  Act. 
Based  upon  a  careful  review  of  the 
ADA  legislative  history,  the  Department 
believes  that  Congress  did  not  intend 
under  title  III  to  impose  upon  a  public 
accommodation  the  requirement  that  it 
give  primary  consideration  to  the 
request  of  the  individual  with  a 
disability.  To  the  contrary,  the 
legislative  history  demonstrates 
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congressional  intent  to  strongl 
encourage  consulting  with  per 
disabilities.  In  its  analysis  of  t 
auxiliary  aids  requirement  for 
accommodations,  the  House  E 
and  Labor  Committee  stated  tl 
"expects"  that  "pubhc 
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service"  for  a  blind  person  who  could 
not  locate  the  item  without  assistance,  it 
might  be  a  readily  achievable 
alternative  to  barrier  removal  for  a 
person  using  a  wheelchair  who  could 
not  reach  the  shelf,  or  a  reasonable 
modification  to  a  self-service  policy  for 
an  individual  who  lacked  the  ability  to 
grasp  the  item.  (Of  course,  a  store  would 
not  be  required  to  provide  a  personal 
shopper.)  As  explained  above,  auxiliary 
aids  and  services  are  those  aids  and 
services  required  to  provide  effective 
communications.  Other  forms  of 
assistance  are  more  appropriately 
addressed  by  other  provisions  of  the 
%al  rule. 

The  auxiliary  aid  requirement  is  a 
flexible  one.  A  public  accommodation 
can  choose  among  various  alternatives 
as  long  as  the  result  is  effective 
communication.  For  example,  a 
restaurant  would  not  be  required  to 
provide  menus  in  Braille  for  patrons 
who  are  blind,  if  the  waiters  in  the 
restaurant  are  made  available  to  read 
the  menu.  Similarly,  a  clothing  boutique 
would  not  be  required  to  have  Brailled 
price  tags  if  sales  personnel  provide 
price  information  orally  upon  request; 
and  a  bookstore  would  not  be  required 
to  make  available  a  sign  language 
interpreter,  because  effective 
communication  can  be  conducted  by 
notepad. 

A  critical  determination  is  what 
constitutes  an  effective  auxiliary  aid  or 
service.  The  Department's  proposed  rule 
recommended  that,  in  determining  what 
auxiliary  aid  to  use.  the  public 
accommodation  consult  with  an 
individual  before  providing  him  or  her 
with  a  particular  auxiliary  aid  or 
service.  This  suggestion  sparked  a 
significant  volume  of  public  comment. 
Many  persons  with  disabilities, 
particularly  persons  who  are  deaf  or 
hard  of  hearing,  recommended  that  the 
rule  should  require  that  public 
accommodations  give  "primary 
consideration"  to  the  "expressed 
choice"  of  an  individual  with  a 
disability.  These  commenters  asserted 
that  the  proposed  rule  was  inconsistent 
with  congressional  intent  of  the  ADA, 
with  the  Department's  proposed  rule 
implementing  title  II  of  the  ADA,  and 
with  longstanding  interpretations  of 
section  504  of  the  Rehabilitation  Act. 
Based  upon  a  careful  review  of  the 
ADA  legislative  history,  the  Department 
believes  that  Congress  did  not  intend 
under  title  III  to  impose  upon  a  public 
accommodation  the  requirement  that  it 
give  primary  consideration  to  the 
request  of  the  individual  with  a 
disability.  To  the  contrary,  the 
legislative  history  demonstrates 


congressional  intent  to  strongly 
encourage  consulting  with  persons  with 
disabilities.  In  its  analysis  of  the  ADA's 
auxiliary  aids  requirement  for  public 
accommodations,  the  House  Education 
and  Labor  Committee  stated  that  it 
"expects"  that  "public 
accommodation(s)  will  consult  with  the 
individual  with  a  disability  before 
providing  a  particular  auxiliary  aid  or 
service"  (Education  and  Labor  report  at 
107],  Some  commenters  also  cited  a 
different  committee  statement  that  used 
mandatory  language  as  evidence  of 
legislative  intent  to  require  primary 
consideration.  However,  this  statement 
was  made  in  the  context  of  reasonable 
accommodations  required  by  title  I  with 
respect  to  employment  (Education  and 
Labor  report  at  67).  Thus,  the 
Department  finds  that  strongly 
encouraging  consultation  with  persons 
with  disabilities,  in  lieu  of  mandating 
primary  consideration  of  their  expressed 
choice,  is  consistent  with  congressional 
intent. 

The  Department  wishes  to  emphasize 
that  public  accommodations  must  take 
steps  necessary  to  ensure  that  an 
individual  with  a  disability  will  not  be 
excluded,  denied  services,  segregated  or 
otherwise  treated  differently  from  other 
individuals  because  of  the  use  of 
inappropriate  or  ineffective  auxiliary 
aids.  In  those  situations  requiring  an 
interpreter,  the  public  accommodations 
must  secure  the  services  of  a  qualified 
interpreter,  unless  an  undue  burden 
would  result. 

In  the  analysis  of  §  36.303(c)  in  the 
proposed  rule,  the  Department  gave  as 
an  example  the  situation  where  a  note 
pad  and  written  materials  were 
insufficient  to  permit  effective 
communication  in  a  doctor's  office  when 
the  matter  to  be  decided  was  whether 
major  surgery  was  necessary.  Many 
commenters  objected  to  this  statement, 
asserting  that  it  gave  the  impression  that 
only  decisions  about  major  surgery 
would  merit  the  provision  of  a  sign 
language  interpreter.  The  statement 
would,  as  the  commenters  also  claimed, 
convey  the  impression  to  other  public 
accommodations  that  written 
communications  would  meet  the 
regulatory  requirements  in  all  but  the 
most  extreme  situations.  The 
Department,  when  using  the  example  of 
major  surgery,  did  not  intend  to  limit  the 
provision  of  interpreter  services  to  the 
most  extreme  situations. 

Other  situations  may  also  require  the 
use  of  interpreters  to  ensure  effective 
communication  depending  on  the  facts 
of  the  particular  case.  It  is  not  difficult 
to  imagine  a  wide  range  of 
communications  involving  areas  such  as 


health,  legal  matters,  and  finances  that 
would  be  sufficiently  lengthy  or  complex 
to  require  an  interpreter  for  effective 
communication.  In  some  situations,  an 
effective  alternative  to  use  of  a  notepad 
or  an  interpreter  may  be  the  use  of  a 
computer  terminal  upon  which  the 
representative  of  the  public 
accommodation  and  the  customer  or 
client  can  exchange  typewritten 
messages. 

Section  36.303(d}  specifically 
addresses  requirements  for  TDD's. 
Partly  because  of  the  availability  of 
telecommunications  relay  services  to  be 
established  under  title  IV  of  the  ADA. 
§  36.303(d)(2)  provides  that  a  public 
accommodation  is  not  required  to  use  a 
telecommunication  device  for  the  deaf 
(TDD)  in  receiving  or  making  telephone 
calls  incident  to  its  operations.  Several 
commenters  were  concerned  that  relay 
services  would  not  be  sufficient  to 
provide  effective  access  in  a  number  of 
situations.  Commenters  argued  that 
relay  systems  (1)  do  not  provide 
effective  access  to  the  automated 
systems  that  require  the  caller  to 
respond  by  pushing  a  button  on  a  touch 
tone  phone.  (2)  cannot  operate  fast 
enough  to  convey  messages  on 
answering  machines,  or  to  permit  a  TDD 
user  to  leave  a  recorded  message,  and 
(3)  are  not  appropriate  for  calling  crisis 
lines  relating  to  such  matters  as  rape, 
domestic  violence,  child  abuse,  and 
drugs  where  confidentiality  is  a  concern. 
The  Department  believes  that  it  is  more 
appropriate  for  the  Federal 
Communications  Commission  to  address 
these  issues  in  its  rulemaking  under  title 
IV. 

A  pubhc  accommodation  is.  however, 
required  to  make  a  TDD  available  to  an 
individual  with  impaired  hearing  or 
speech,  if  it  customarily  offers  telephone 
service  to  its  customers,  clients, 
patients,  or  participants  on  more  than  an 
incidental  convenience  basis.  Where 
entry  to  a  place  of  public 
accommodation  requires  use  of  a 
security  entrance  telephone,  a  TDD  or 
other  effective  means  of  communication 
must  be  provided  for  use  by  an 
individual  with  impaired  hearing  or 
speech. 

In  other  words,  individual  retail 
stores,  doctors'  offices,  restaurants,  or 
similar  establishments  are  not  required 
by  this  section  to  have  TDD's,  because 
TDD  users  will  be  able  to  make 
inquiries,  appointments,  or  reservations 
with  such  establishments  through  the 
relay  system  established  under  title  IV 
of  the  ADA.  The  public  accommodation 
will  likewise  be  able  to  contact  TDD 
users  through  the  relay  system.  On  the 
other  hand,  hotels,  hospitals,  and  other 


similar  establishments  that  offer 
nondisabled  individuals  the  opportunity 
to  make  outgoing  telephone  calls  on 
more  than  an  incidental  convenience 
basis  must  provide  a  TDD  on  request. 
Section  36.303(e)  requires  places  of 
lodging  that  provide  televisions  in  five 
or  more  guest  rooms  and  hospitals  to 
provide,  upon  request,  a  means  for 
decoding  closed  captions  for  use  by  an 
individual  with  impaired  hearing.  Hotels 
should  also  provide  a  TDD  or  similar 
device  at  the  front  desk  in  order  to  take 
calls  from  guests  who  use  TDD's  in  their 
rooms.  In  this  way  guests  with  hearing 
impairments  can  avail  themselves  of 
such  hotel  services  as  making  inquiries 
of  the  front  desk  and  ordering  room 
service.  The  term  "hospital"  is  used  in 
its  general  sense  and  should  be 
interpreted  broadly. 

Movie  theaters  are  not  required  by 
§  36.303  to  present  open-captioned  films. 
However,  other  public  accommodations 
that  impart  verbal  information  through 
soundtracks  on  films,  video  tapes,  or 
slide  shows  are  required  to  make  such 
information  accessible  to  persons  with 
hearing  impairments.  Captioning  is  one 
means  to  make  the  information 
accessible  to  individuals  with 
disabilities. 

The  rule  specifies  that  auxiliary  aids 
and  services  include  the  acquisition  or 
modification  of  equipment  or  devices. 
For  example,  tape  players  used  for  an 
audio-guided  four  of  a  museum  exhibit 
may  require  the  addition  of  Brailled 
adhesive  labels  to  the  buttons  on  a 
reasonable  number  of  the  tape  players 
to  facilitate  their  use  by  individuals  who 
are  blind.  Similariy.  a  hotel  conference 
center  may  need  to  provide  permanent 
or  portable  assistive  listening  systems 
for  persons  with  hearing  impairments. 
As  provided  in  S  36.303(f).  a  public 
accommodation  is  not  required  to 
provide  any  particular  aid  or  service 
that  would  result  either  in  a 
fundamental  alteration  in  the  nature  of 
the  goods,  services,  facihties.  privileges, 
advantages,  or  accommodations  offered 
or  in  an  undue  burden.  Both  of  these 
statutory  limitations  are  derived  from 
existing  regulations  and  caselaw  under 
section  504  and  are  to  be  applied  on  a 
case-by-case  basis  (see,  e.g..  28  CFR 
39.160(d)  and  Southeastern  Community 
College  V.  Davis.  442  U.S.  397  (1979)). 
Congress  intended  that  "undue  burden" 
under  §  36.303  and  "undue  hardship," 
which  is  used  in  the  employment 
provisions  of  title  I  of  the  ADA.  should 
be  determined  on  a  case-by-case  basis 
under  the  same  standards  and  in  light  of 
the  same  factors  (Judiciary  report  at  59). 
The  rule,  therefore,  in  accordance  with 
the  definition  of  undue  hardship  in 
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section  101(10)  of  the  ADA.  defines 
undue  burden  as  "significant  difficulty 
or  expense"  (see  §§  36.104  and 
36.303(a]]  and  requires  that  undue 
burden  be  determined  in  light  of  the 
factors  hsted  in  the  definition  in  36.104. 

Consistent  with  regulations 
implementing  section  504  in  federally 
conducted  programs  (see,  e.g.,  28  CFR 
39.160(d)),  §  36.303(f]  provides  that  the 
fact  that  the  provision  of  a  particular 
auxiliary  aid  or  service  would  result  in 
an  undue  burden  does  not  relieve  a 
public  accommodation  from  the  duty  to 
furnish  an  alternative  auxihary  aid  or 
service,  if  available,  that  would  not 
result  in  such  a  burden. 

Section  36.303(g)  of  the  proposed  rule 
has  been  deleted  from  this  section  and 
included  in  a  new  §  36.306.  That  new 
section  continues  to  make  clear  that  the 
auxiliary  aids  requirement  does  not 
mandate  the  provision  of  individually 
prescribed  devices,  such  as  prescription 
eyeglasses  or  hearing  aids. 

The  costs  of  compliance  with  the 
requirements  of  this  section  may  not  be 
financed  by  surcharges  limited  to 
particular  individuals  with  disabilities 
or  any  group  of  individuals  with 
disabilities  (§  36.301(c)). 

Section  36.304    Removal  of  Barriers 

Section  36.304  requires  the  removal  of 
architectural  barriers  and 
communication  barriers  that  are 
structural  in  nature  in  existing  facilities, 
where  such  removal  is  readily 
achievable,  i.e.,  easily  accomplishable 
and  able  to  be  carried  out  without  much 
difficulty  or  expense.  This  requirement 
is  based  on  section  302(b)(2)(A)(iv)  of 
the  ADA. 

A  number  of  commenters  interpreted 
the  phrase  "communication  barriers  that 
are  structural  in  nature"  broadly  to 
encompass  the  provision  of 
communications  devices  such  as  TDD's, 
telephone  handset  amplifiers,  assistive 
listening  devices,  and  digital  check-out 
displays.  The  statute,  however,  as  read 
by  the  Department,  limits  the 
application  of  the  phrase 
"communications  barriers  that  are 
structural  in  nature"  to  those  barriers 
that  are  an  integral  part  of  the  physical 
structure  of  a  facility.  In  addition  to  the 
communications  barriers  posed  by 
permanent  signage  and  alarm  systems 
noted  by  Congress  (see  Education  and 
Labor  report  at  110).  the  Department 
would  also  include  among  the 
communications  barriers  covered  by 
§  36.304  the  failure  to  provide  adequate 
sound  buffers,  and  the  presence  of 
physical  partitions  that  hamper  the 
passage  of  sound  waves  between 
employees  and  customers.  Given  that 
§  36.304's  proper  focus  is  on  the  removal 


of  physical  barriers,  the  Department 
believes  that  the  obligation  to  provide 
communications  equipment  and  devices 
such  as  TDD's.  telephone  handset 
amplifiers,  assistive  hstening  devices, 
and  digital  check-out  displays  is  more 
appropriately  determined  by  the 
requirements  for  auxihary  aids  and 
services  under  §  36.303  (see  Education 
and  Labor  report  at  107-108).  The 
obligation  to  remove  conununications 
barriers  that  are  structural  in  nature 
under  §  36.304.  of  course,  is  independent 
of  any  obligation  to  provide  auxiliary 
aids  and  services  under  §  36.303. 

The  statutory  provision  also  requires 
the  readily  achievable  removal  of 
certain  barriers  in  existing  vehicles  and 
rail  passenger  cars.  This  transportation 
requirement  is  not  included  in  §  36.304. 
but  rather  in  §  36.310(b)  of  the  rule. 

In  striking  a  balance  between 
guaranteeing  access  to  individuals  with 
disabilities  and  recognizing  the 
legitimate  cost  concerns  of  businesses 
and  other  private  entities,  the  ADA 
establishes  different  standards  for 
existing  facihties  and  new  construction. 
In  existing  facilities,  which  are  the 
subject  of  §  36.304.  where  retrofitting 
may  prove  costly,  a  less  rigorous  degree 
of  accessibility  is  required  than  in  the 
case  of  new  construction  and  alterations 
(see  §§  36.401-36.406)  where 
accessibility  can  be  more  conveniently 
and  economically  incorporated  in  the 
initial  stages  of  design  and  construction. 

For  example,  a  bank  with  existing 
automatic  teller  machines  (ATM's) 
would  have  to  remove  barriers  to  the 
use  of  the  ATM's,  if  it  is  readily 
achievable  to  do  so.  Whether  or  not  it  is 
necessary  to  take  actions  such  as 
ramping  a  few  steps  or  raising  or 
lowering  an  ATM  would  be  determined 
by  whether  the  actions  can  be 
accomplished  easily  and  without  much 
difficulty  or  expense. 

On  the  other  hand,  a  newly 
constructed  bank  with  ATM's  would  be 
required  by  §  36.401  to  have  an  ATM 
that  is  "readily  accessible  to  and  usable 
by"  persons  with  disabilities  in 
accordance  with  accessibility  guidelines 
incorporated  under  §  36.406. 
The  requirement  to  remove 
architectural  barriers  includes  the 
removal  of  physical  barriers  of  any  kind. 
For  example,  §  36.304  requires  the 
removal,  when  readily  achievable,  of 
barriers  caused  by  the  location  of 
temporary  or  movable  structures,  such 
as  furniture,  equipment,  and  display 
racks.  In  order  to  provide  access  to 
individuals  who  use  wheelchairs,  for 
example,  restaurants  may  need  to 
rearrange  tables  and  chairs,  and 
department  stores  may  need  to 
reconfigure  display  racks  and  shelves. 


As  stated  in  §  36.304(f).  such  actions  are 
not  readily  achievable  to  the  extent  that 
they  would  result  in  a  significant  loss  of 
selling  or  serving  space.  If  the  widening 
of  all  aisles  in  selling  or  serving  areas  is 
not  readily  achievable,  then  selected 
widening  should  be  undertaken  to 
maximize  the  amount  of  merchandise  or 
the  number  of  tables  accessible  to 
individuals  who  use  wheelchairs. 
Access  to  goods  and  services  provided 
in  any  remaining  inaccessible  areas 
must  be  made  available  through 
alternative  methods  to  barrier  removal, 
as.required  by  §  36.305. 

Because  the  purpose  of  title  III  of  the 
ADA  is  to  ensure  that  public 
accommodations  are  accessible  to  their 
customers,  clients,  or  patrons  (as 
opposed  to  their  employees,  who  are  the 
focus  of  title  I),  the  obligation  to  remove 
barriers  under  §  36.304  does  not  extend 
to  areas  of  a  facility  that  are  used 
exclusively  as  employee  work  areas. 
Section  36.304(b)  provides  a  wide- 
ranging  list  of  the  types  of  modest 
measures  that  may  be  taken  to  remove 
barriers  and  that  are  likely  to  be  readily 
achievable.  The  list  includes  examples 
of  measures,  such  as  adding  raised  letter 
markings  on  elevator  control  buttons 
and  installing  flashing  alarm  lights,  that 
would  be  used  to  remove 
communications  barriers  that  are 
structural  in  nature.  It  is  not  an 
exhaustive  list,  but  merely  an 
illustrative  one.  Moreover,  the  inclusion 
of  a  measure  on  this  list  does  not  mean 
that  it  is  readily  achievable  in  all  cases. 
Whether  or  not  any  of  these  measures  is 
readily  achievable  is  to  be  determined 
on  a  case-by-case  basis  in  light  of  the 
particular  circumstances  presented  and 
the  factors  listed  in  the  definition  of 
readily  achievable  (§  36.104). 

A  public  accommodation  generally 
would  not  be  required  to  remove  a 
barrier  to  physical  access  posed  by  a 
flight  of  steps,  if  removal  would  require 
extensive  ramping  or  an  elevator. 
Ramping  a  single  step,  however,  will 
likely  be  readily  achievable,  and 
ramping  several  steps  will  in  many 
circumstances  also  be  readily 
achievable.  The  readily  achievable 
standard  does  not  require  barrier 
removal  that  requires  extensive 
restructuring  or  burdensome  expense. 
Thus,  where  it  is  not  readily  achievable 
to  do.  the  ADA  would  not  require  a 
restaurant  to  provide  access  to  a 
restroom  reachable  only  by  a  flight  of 
stairs. 

Like  §  36.405.  this  section  permits 
deference  to  the  national  interest  in 
preserving  significant  historic  structures. 
Barrier  removal  would  not  be 
considered  "readily  achievable"  if  it 
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would  threaten  or  destroy  the  h 
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The  readily  achievable  defem 
requires  a  less  demanding  level 
exertion  by  a  public  accommod 
than  does  the  undue  burden  dei 
the  auxiliary  aids  requirements 
§  36.303.  In  that  sense,  it  can  be 
characterized  as  a  "lower"  stan 
than  the  undue  burden  standan 
readily  achievable  defense  is  al 
demanding  than  the  undue  hare 
defense  in  section  102(b)(5)  of  tl 
which  limits  the  obligation  to  m 
reasonable  accommodation  in 
employment.  Barrier  removal  m 
that  are  not  easily  accomplisha 
are  not  able  to  be  carried  out  w 
much  difficulty  or  expense  are  i 
required  under  the  readily  achi( 
standard,  even  if  they  do  not  in 
undue  burden  or  an  undue  hard 

Section  36.304(f)(1)  of  the  pro 
rule,  which  stated  that  "barrier 
is  not  readily  achievable  if  it  w 
result  in  significant  loss  of  prof 
significant  loss  of  efficiency  of 
operation,"  has  been  deleted  fn 
final  rule.  Many  commenters  ol 
this  provision  because  it  impen 
introduced  the  notion  of  profit  i 
statutory  standard  that  did  not 
it.  Concern  was  expressed  that 
for  an  action  not  to  be  considei 
readily  achievable,  a  public 
accommodation  would  inappro 
have  to  show,  for  example,  not 
the  action  could  not  be  done  w 
"much  difficulty  or  expense",  b 
significant  loss  of  profit  would 
well.  In  addition,  some  conmiei 
asserted  use  of  the  word  "signi 
whitli  is  used  in  the  definition 
hardship  under  title  I  (the  stan( 
interpreting  the  meaning  of  unc 
burden  as  a  defense  to  title  lU'i 
auxiliary  aids  requirements)  (si 
§§  36.104,  36.303(f)),  blurs  the  f 
the  readily  achievable  standan 
a  lower  level  of  effort  on  the  pt 
public  accommodation  than  do 
undue  burden  standard. 

The  obligation  to  engage  in  r 
achievable  barrier  removal  is  i 
continuing  one.  Over  time,  ban 
removal  that  initially  was  not  i 
achievable  may  later  be  requir 
because  of  changed  circumstai 
Many  commenters  expressed  s 
the  Department's  position  that 
obligation  to  comply  with  §  36. 
continuing  in  nature.  Some  urg 
the  rule  require  public  accomn: 
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As  stated  in  §  36.304(f).  such  actions  are 
not  readily  achievable  to  the  extent  that 
they  would  result  in  a  significant  loss  of 
selling  or  serving  space.  If  the  widening 
of  all  aisles  in  selling  or  serving  areas  is 
not  readily  achievable,  then  selected 
widening  should  be  undertaken  to 
maximize  the  amount  of  merchandise  or 
the  number  of  tables  accessible  to 
individuals  who  use  wheelchairs. 
Access  to  goods  and  services  provided 
in  any  remaining  inaccessible  areas 
must  be  made  available  through 
alternative  methods  to  barrier  removal, 
as.required  by  §  36.305. 

Because  the  purpose  of  title  III  of  the 
ADA  is  to  ensure  that  public 
accommodations  are  accessible  to  their 
customers,  clients,  or  patrons  (as 
opposed  to  their  employees,  who  are  the 
focus  of  title  I),  the  obligation  to  remove 
barriers  under  §  36.304  does  not  extend 
to  areas  of  a  facility  that  are  used 
exclusively  as  employee  work  areas. 
Section  36.304(b)  provides  a  wide- 
ranging  list  of  the  types  of  modest 
measures  that  may  be  taken  to  remove 
barriers  and  that  are  likely  to  be  readily 
achievable.  The  list  includes  examples 
of  measures,  such  as  adding  raised  letter 
markings  on  elevator  control  buttons 
and  installing  flashing  alarm  lights,  that 
would  be  used  to  remove 
communications  barriers  that  are 
structural  in  nature.  It  is  not  an 
exhaustive  list,  but  merely  an 
illustrative  one.  Moreover,  the  inclusion 
of  a  measure  on  this  list  does  not  mean 
that  it  is  readily  achievable  in  all  cases. 
Whether  or  not  any  of  these  measures  is 
readily  achievable  is  to  be  determined 
on  a  case-by-case  basis  in  light  of  the 
particular  circumstances  presented  and 
the  factors  listed  in  the  definition  of 
readily  achievable  (§  36.104). 

A  public  accommodation  generally 
would  not  be  required  to  remove  a 
barrier  to  physical  access  posed  by  a 
flight  of  steps,  if  removal  would  require 
extensive  ramping  or  an  elevator. 
Ramping  a  single  step,  however,  will 
likely  be  readily  achievable,  and 
ramping  several  steps  will  in  many 
circumstances  also  be  readily 
achievable.  The  readily  achievable 
standard  does  not  require  barrier 
removal  that  requires  extensive 
restructuring  or  burdensome  expense. 
Thus,  where  it  is  not  readily  achievable 
to  do,  the  ADA  would  not  require  a 
restaurant  to  provide  access  to  a 
restroom  reachable  only  by  a  flight  of 
stairs. 

Like  S  36.405,  this  section  permits 
deference  to  the  national  interest  in 
preserving  significant  historic  structures. 
Barrier  removal  would  not  be 
considered  "readily  achievable"  if  it 


would  threaten  or  destroy  the  historic 
significance  of  a  building  or  facility  that 
is  eligible  for  listing  in  the  National 
Register  of  Historic  Places  under  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470,  et  aeq.),  or  is  designated  as 
historic  under  State  or  local  law. 
The  readily  achievable  defense 
requires  a  less  demanding  level  of 
exertion  by  a  public  accommodation 
than  does  the  undue  burden  defense  to 
the  auxiliary  aids  requirements  of 
§  36.303.  In  that  sense,  it  can  be 
characterized  as  a  "lower"  standard 
than  the  undue  burden  standard.  The 
readily  achievable  defense  is  also  less 
demanding  than  the  undue  hardship 
defense  in  section  102(b)(5)  of  the  ADA. 
which  limits  the  obligation  to  make 
reasonable  accommodation  in 
employment.  Barrier  removal  measures 
that  are  not  easily  accomplishable  and 
are  not  able  to  be  carried  out  without 
much  difficulty  or  expense  are  not 
required  under  the  readily  achievable 
standard,  even  if  they  do  not  impose  an 
undue  burden  or  an  undue  hardship. 
Section  36.304(f)(1)  of  the  proposed 
rule,  which  stated  that  "barrier  removal 
is  not  readily  achievable  if  it  would 
result  in  significant  loss  of  profit  or 
significant  loss  of  efficiency  of 
operation,"  has  been  deleted  from  the 
final  rule.  Many  commenters  objected  to 
this  provision  because  it  impermissibly 
introduced  the  notion  of  profit  into  a 
statutory  standard  that  did  not  include 
it.  Concern  was  expressed  that,  in  order 
for  an  action  not  to  be  considered 
readily  achievable,  a  public 
accommodation  would  inappropriately 
have  to  show,  for  example,  not  only  that 
the  action  could  not  be  done  without 
"much  difficulty  or  expense",  but  that  a 
significant  loss  of  profit  would  result  as 
well.  In  addition,  some  commenters 
asserted  use  of  the  word  "significant," 
whicii  is  used  in  the  definition  of  undue 
hardship  under  title  I  (the  standard  for 
interpreting  the  meaning  of  undue 
burden  as  a  defense  to  title  Ill's 
auxiliary  aids  requirements)  (see 
§§  36.104,  36.303(f)).  blurs  the  fact  that 
the  readily  achievable  standard  requires 
a  lower  level  of  effort  on  the  part  of  a 
public  accommodation  than  does  the 
undue  burden  standard. 

The  obligation  to  engage  in  readily 
achievable  barrier  removal  is  a 
continuing  one.  Over  time,  barrier 
removal  that  iniUally  was  not  readily 
achievable  may  later  be  required 
because  of  changed  circumstances. 
Many  commenters  expressed  support  for 
the  Department's  position  that  the 
obligation  to  comply  with  §  36.304  is 
continuing  in  nature.  Some  urged  that 
the  rule  require  public  accommodations 


to  assess  their  compliance  on  at  least  an 
annual  basis  in  light  of  changes  in 
resources  and  other  factors  that  would 
be  relevant  to  determining  what  barrier 
removal  measures  would  be  readily 
achievable. 

Although  the  obligation  to  engage  in 
readily  achievable  barrier  removal  is 
clearly  a  continuing  duty,  the 
Department  has  declined  to  establish 
any  independent  requirement  for  an 
annual  assessment  or  self-evaluation.  It 
is  best  left  to  the  pubhc 
accommodations  subject  to  §  36.304  to 
establish  policies  to  assess  compliance 
that  are  appropriate  to  the  particular 
circumstances  faced  by  the  wide  range 
of  public  accommodations  covered  by 
the  ADA.  However,  even  in  the  absence 
of  an  explicit  regulatory  requirement  for 
periodic  self-evaluations,  the 
Department  still  urges  public 
accommodations  to  establish 
procedures  for  an  ongoing  assessment  of 
their  compliance  with  the  ADA's  barrier 
removal  requirements.  The  Department 
recommends  that  this  process  include 
appropriate  consultation  with 
individuals  with  disabilities  or 
organizations  representing  them.  A 
serious  effort  at  self-assessment  and 
consultation  can  diminish  the  threat  of 
litigation  and  save  resources  by 
identifying  the  most  efficient  means  of 
providing  required  access. 

The  Department  has  been  asked  for 
guidance  on  the  best  means  for  public 
accommodations  to  comply  voluntarily 
with  this  section.  Such  information  is 
more  appropriately  part  of  the 
Department's  technical  assistance  effort 
and  will  be  forthcoming  over  the  next 
several  months.  The  Department 
recommends,  however,  the  development 
of  an  implementation  plan  designed  to 
achieve  comphance  with  the  ADA's 
barrier  removal  requirements  before 
they  become  effective  on  January  26, 
1992.  Such  a  plan,  if  appropriately 
designed  and  diligently  executed,  could 
serve  as  evidence  of  a  good  faith  effort 
to  comply  with  the  requirements  of 
§  36.104.  In  developing  an 
implementation  plan  for  readily 
achievable  barrier  removal,  a  public 
accommodation  should  consult  with 
local  organizations  representing  persons 
with  disabilities  and  solicit  their 
suggestions  for  cost-effective  means  of 
making  individual  places  of  public 
accommodation  accessible.  Such 
organizations  may  also  be  helpful  in 
allocating  scarce  resources  and 
establishing  priorities.  Local 
associations  of  businesses  may  want  to 
encourage  this  process  and  serve  as  the 
forum  for  discussions  on  the  local  level 


between  disability  rights  organizations 
and  local  businesses. 

Section  3e.304(c)  recommends 
priorities  for  public  accommodations  in 
removing  barriers  in  existing  facilities. 
Because  the  resources  available  for 
barrier  removal  may  not  be  adequate  to 
remove  all  existing  barriers  at  any  given 
time,  S  36.304(c)  suggests  priorities  for 
determining  which  types  of  barriere 
should  be  mitigated  or  eliminated  firat. 
The  purpose  of  these  priorities  is  to 
facilitate  long-term  business  planning 
and  to  maximize,  in  light  of  limited 
resources,  the  degree  of  effective  access 
that  will  result  from  any  given  level  of 
expenditure. 

Although  many  commentere 
expressed  support  for  the  concept  of 
establishing  priorities,  a  significant 
number  objected  to  their  mandatory 
nature  in  the  proposed  rule.  The 
Department  shares  the  concern  of  these 
commenters  that  mandatory  priorities 
would  increase  the  likelihood  of 
litigation  and  inappropriately  reduce  the 
discretion  of  public  accommodations  to 
determine  the  most  effective  mix  of 
barrier  removal  measures  to  undertake 
in  particular  circumstances.  Therefore, 
in  the  final  rule  the  priorities  are  no 
longer  mandatory. 

In  response  to  comments  that  the 
priorities  failed  to  address 
communications  issues,  the  Department 
wishes  to  emphasize  that  the  priorities 
encompass  the  removal  of 
communications  barriers  that  are 
structural  in  nature.  It  would  be  counter 
to  the  ADA'S  carefully  wrought  statutory 
scheme  to  include  in  this  provision  the 
wide  range  of  communication  devices 
that  are  required  by  the  ADA's 
provisions  on  auxiliary  aids  and 
services.  The  final  rule  explicitly 
includes  Brailled  and  raised  letter 
signage  and  visual  alarms  among  the 
examples  of  steps  to  remove  barriere 
provided  in  §  36.304(c)(2). 

Section  36.304(c)(1)  places  the  highest 
priority  on  measures  that  will  enable 
individuals  with  disabilities  to 
physically  enter  a  place  of  public 
accommodation.  This  priority  on 
"getting  through  the  door"  recognizes 
that  providing  actual  physical  access  to 
a  facility  from  public  sidewalks,  public 
transportation,  or  parking  is  generally 
preferable  to  any  alternative 
arrangements  in  terms  of  both  business 
efficiency  and  the  dignity  of  individuals 
with  disabilities. 

The  next  priority,  which  is  established 
in  §  36.304(c)(2),  is  for  measures  that 
provide  access  to  those  areas  of  a  place 
of  public  accommodation  where  goods 
and  services  are  made  available  to  the 
public.  For  example,  in  a  hardware 
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store,  to  the  extent  that  it  is  readily 
achievable  to  do  so,  individuals  with 
disabihdes  should  be  given  access  not 
only  to  assistance  at  the  front  desk,  but 
also  access,  like  that  available  to  other 
customers,  to  the  retail  display  areas  of 
the  store. 

The  Department  agrees  with  those 
conunenters  who  argued  that  access  to 
the  areas  where  goods  and  services  are 
provided  is  generally  more  important 
than  the  provision  of  restrooms. 
Therefore,  the  final  rule  reverses 
priorities  two  and  three  of  the  proposed 
rule  in  order  to  give  lower  priority  to 
accessible  restrooms.  Consequently,  the 
third  priority  in  the  final  rule 
(§  36.304(c)(3))  is  for  measures  to 
provide  access  to  restroom  facilities  and 
the  last  priority  is  placed  on  any 
remaining  measures  required  to  remove 
barriers. 

Section  36.304(d)  requires  that 
measures  taken  to  remove  barriers 
under  §  36.304  be  subject  to  subpart  D's 
requirements  for  alterations  (except  for 
the  path  of  travel  requirements  in 
§  36.403).  It  only  permits  deviations  from 
the  subpart  D  requirements  when 
compliance  with  those  requirements  is 
not  readily  achievable.  In  such  cases, 
S  36.304(d)  permits  measures  to  be  taken 
that  do  not  fully  comply  with  the 
subpart  D  requirements,  so  long  as  the 
measures  do  not  pose  a  significant  risk 
to  the  health  or  safety  of  individuals 
with  disabilities  or  others. 

This  approach  represents  a  change 
fi-om  the  proposed  rule  which  stated  that 
"readily  achievable"  measures  taken 
solely  to  remove  barriers  under  §  36.304 
are  exempt  from  the  alterations 
requirements  of  subpart  D.  The  intent  of 
the  proposed  rule  was  to  maximize  the 
flexibiUty  of  public  accommodations  in 
undertaking  barrier  removal  by  allowing 
deviations  fi-om  the  technical  standards 
of  subpart  D.  It  was  thought  that 
allowing  slight  deviations  would  provide 
access  and  release  additional  resources 
for  expanding  the  amount  of  barrier 
removal  that  could  be  obtained  under 
the  readily  achievable  standard. 

Many  commenters,  however, 
representing  both  businesses  and 
individuals  with  disabilities,  questioned 
this  approach  because  of  the  likelihood 
that  unsafe  or  ineffective  measures 
would  be  taken  in  the  absence  of  the 
subpart  D  standards  for  alterations  as  a 
reference  point.  Some  advocated  a  rule 
requiring  strict  compliance  with  the 
subpart  D  standard. 

The  Department  in  the  final  rule  has 
adopted  the  view  of  many  commenters 
that  (1)  public  accommodations  should 
in  the  first  instance  be  required  to 
comply  with  the  subpart  D  standards  for 
alterations  where  it  is  readily 


achievable  to  do  so  and  (2)  safe,  readily 
achievable  measures  must  be  taken 
when  compliance  with  the  subpart  D 
standards  is  not  readily  achievable. 
Reference  to  the  subpart  D  standards  in 
this  manner  will  promote  certainty  and 
good  design  at  the  same  time  that 
permitting  slight  deviations  will  expand 
the  amount  of  barrier  removal  that  may 
be  achieved  under  §  36.304. 

Because  of  the  inconvenience  to 
individuals  with  disabilities  and  the 
safety  problems  involved  in  the  use  of 
portable  ramps.  §  36.304(e)  permits  the 
use  of  a  portable  ramp  to  comply  with 
§  36.304(a)  only  when  installation  of  a 
permanent  ramp  is  not  readily 
achievable.  In  order  to  promote  safety. 
§  36.304(e)  requires  that  due 
consideration  be  given  to  the 
incorporation  of  featiu-es  such  as  nonslip 
surfaces,  railings,  anchoring,  and 
strength  of  materials  in  any  portable 
ramp  that  is  used. 

Temporary  facilities  brought  in  for  use 
at  the  site  of  a  natiu-al  disaster  are 
subject  to  the  barrier  removal 
requirements  of  §  36.304. 

A  number  of  commenters  requested 
clarification  regarding  how  to  determine 
when  a  public  accommodation  has 
discharged  its  obligation  to  remove 
barriers  in  existing  facilities.  For 
example,  is  a  hotel  required  by  §  36.304 
to  remove  barriers  in  all  of  its  guest 
rooms?  Or  is  some  lesser  percentage 
adequate?  A  new  paragraph  (g)  has 
been  added  to  §  36.304  to  address  this 
issue.  The  Department  believes  that  the 
degree  of  barrier  removal  required  under 
§  36.304  may  be  less,  but  certainly 
would  not  be  required  to  exceed,  the 
standards  for  alterations  under  the  ADA 
Accessibihty  Guidelines  incorporated 
by  subpart  D  of  this  part  (ADAAG).  The 
ADA'S  requirements  for  readily 
achievable  barrier  removal  in  existing    • 
facilities  are  intended  to  be 
substantially  less  rigorous  than  those  for 
new  construction  and  alterations.  It, 
therefore,  would  be  obviously 
inappropriate  to  require  actions  under 
§  36.304  that  would  exceed  the  ADAAG 
requirements.  Hotels,  then,  in  order  to 
satisfy  the  requirements  of  §  36.304, 
Would  not  be  required  to  remove 
barriers  in  a  higher  percentage  of  rooms 
than  required  by  ADAAG.  If  relevant 
standards  for  alterations  are  not 
provided  in  ADAAG,  then  reference 
should  be  made  to  the  standards  for 
new  construction. 

Section  36.305    Alternatives  to  Barrier 
Removal 

Section  36.305  specifies  that  where  a 
public  accommodation  can  demonstrate 
that  removal  of  a  barrier  is  not  readily 
achievable,  the  public  accommodation 


must  make  its  goods,  services,  facilities, 
privileges,  advantages,  or 
accommodations  available  through 
alternative  methods,  if  such  methods  are 
readily  achievable.  This  requirement  is 
based  on  section  302(b)(2)(A)(v)  of  the 
ADA. 

For  example,  if  it  is  not  readily 
achievable  for  a  retail  store  to  raise, 
lower,  or  remove  shelves  or  to  rearrange 
display  racks  to  provide  accessible 
aisles,  the  store  must,  if  readily 
achievable,  provide  a  clerk  or  take  other 
alternative  measures  to  retrieve 
inaccessible  merchandise.  Similarly,  if  it 
is  not  readily  achievable  to  ramp  a  long 
flight  of  stairs  leading  to  the  front  door 
of  a  restaurant  or  a  pharmacy,  the 
restaurant  or  the  pharmacy  must  take 
alternative  measures,  if  readily 
achievable,  such  as  providing  curb 
service  or  home  delivery.  If.  within  a 
restaurant,  it  is  not  readily  achievable  to 
remove  physical  barriers  to  a  certain 
section  of  a  restaurant,  the  restaurant 
must,  where  it  is  readily  achievable  to 
do  so,  offer  the  same  menu  in  an 
accessible  area  of  the  restaurant. 

Where  alternative  methods  are  used 
to  provide  access,  a  public 
accommodation  may  not  charge  an 
individual  with  a  disability  for  the  costs 
associated  with  the  alternative  method 
(see  §  36.301(c)).  Further  analysis  of  the 
issue  of  charging  for  alternative 
measures  may  be  found  in  the  preamble 
discussion  of  §  36.301(c). 

In  some  circumstances,  because  of 
security  considerations,  some 
alternative  methods  may  not  be  readily 
achievable.  The  rule  does  not  require  a 
cashier  to  leave  his  or  her  post  to 
retrieve  items  for  individuals  with 
disabilities,  if  there  are  no  other 
employees  on  duty. 

Section  36.305(c)  of  the  proposed  rule 
has  been  deleted  and  the  requirements 
have  been  included  in  a  new  §  36.306. 
That  section  makes  clear  that  the 
alternative  methods  requirement  does 
not  mandate  the  provision  of  personal 
devices,  such  as  wheelchairs,  or 
services  of  a  personal  nature. 

In  the  final  rule.  §  36.305(c)  provides 
specific  requirements  regarding 
alternatives  to  barrier  removal  in 
multiscreen  cinemas.  In  some  situafions, 
it  may  not  be  readily  af^ievable  to 
remove  enough  barrier?  to  provide 
access  to  all  of  the  theaters  of  a 
multiscreen  cinema.  If  that  is  the  case. 
§  36.305(c)  requires  the  cinema  to 
establish  a  film  rotation  schedule  that 
provides  reasonable  access  for 
individuals  who  use  wheelchairs  to 
films  being  presented  by  the  cinema.  It 
further  requires  that  reasonable  notice 
be  provided  to  the  public  as  to  the 
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location  and  time  of  accessible 
shovWngs.  Methods  for  providi 
include  appropriate  use  of  the 
international  accessibility  sym 
cinema's  print  advertising  and 
addition  of  accessibility  infom 
cinema's  recorded  telephone 
information  line. 

Section  36.306    Personal  Devi 
Services 

The  final  rule  includes  a  nev 
entitled  "Personal  devices  and 
services."  Section  36.306  of  the 
rule.  "Readily  achievable  and 
burden:  Factors  to  be  consider 
deleted  for  the  reasons  descril 
preamble  discussion  of  the  del 
the  term  "readily  achievable" 
S  36.104.  In  place  of  §§  36.303( 
36.305(c)  of  the  proposed  rule, 
addressed  the  issue  of  person) 
and  services  in  the  contexts  oj 
aids  and  alternatives  to  barrie 
§  36.306  provides  a  general  stE 
that  the  regulation  does  not  re 
provision  of  personal  devices 
services.  This  section  states  tl 
public  accommodation  is  not  i 
provide  its  customers,  clients, 
participants  with  personal  de^ 
as  wheelchairs;  individually  p 
devices,  such  as  prescription  i 
or  hearing  aids;  or  services  of 
nature  including  assistance  in 
toileting,  or  dressing. 

This  statement  serves  as  a  I 
on  all  the  requirements  of  the 
The  personal  devices  and  sen 
limitation  was  intended  to  ha' 
application  in  the  proposed  m 
contexts  where  it  was  relevar 
final  rule,  therefore,  clarifies, 
by  including  a  general  provisi 
will  explicitly  apply  not  just  t( 
aids  and  services  and  altema 
barrier  removal,  but  across-th 
include  such  relevant  areas  ai 
modifications  in  policies,  prac 
procedures  (§  36.302)  and  exa 
and  courses  (§  36.309),  as  wel 

The  Department  wishes  to  ( 
measures  taken  as  alternative 
barrier  removal,  such  as  retri( 
from  shelves  or  providing  curi 
or  home  delivery,  are  not  to  b 
considered  personal  services, 
minimal  actions  that  may  be  i 
modifications  in  policies.  pra( 
procedures  under  §  36.302,  su 
waiter's  removing  the  cover  fi 
customer's  straw,  a  kitchen's 
food  into  smaller  pieces,  or  a 
filling  out  a  deposit  slip,  are  r 
of  a  personal  nature  within  th 
of  §  36.306.  (Of  course,  such 
modifications  may  be  require 
§  36.302  only  if  they  are  "reaa 
Similarly,  this  section  does  n( 
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must  make  its  goods,  services,  facilities, 
privileges,  advantages,  or 
accommodations  available  through 
alternative  methods,  if  such  methods  are 
readily  achievable.  This  requirement  is 
based  on  section  302(b)(2)(A)(v)  of  the 
ADA. 

For  example,  if  it  is  not  readily 
achievable  for  a  retail  store  to  raise, 
lower,  or  remove  shelves  or  to  rearrange 
display  racks  to  provide  accessible 
aisles,  the  store  must,  if  readily 
achievable,  provide  a  clerk  or  take  other 
alternative  measures  to  retrieve 
inaccessible  merchandise.  Similarly,  if  it 
is  not  readily  achievable  to  ramp  a  long 
flight  of  stairs  leading  to  the  front  door 
of  a  restaurant  or  a  pharmacy,  the 
restaurant  or  the  pharmacy  must  take 
alternative  measures,  if  readily 
achievable,  such  as  providing  curb 
service  or  home  delivery.  If,  within  a 
restaurant,  it  is  not  readily  achievable  to 
remove  physical  barriers  to  a  certain 
section  of  a  restaurant,  the  restaurant 
must,  where  it  is  readily  achievable  to 
do  so.  offer  the  same  menu  in  an 
accessible  area  of  the  restaurant. 

Where  alternative  methods  are  used 
to  provide  access,  a  public 
accommodation  may  not  charge  an 
individual  with  a  disability  for  the  costs 
associated  with  the  alternative  method 
(see  §  36.301(c)).  Further  analysis  of  the 
issue  of  charging  for  alternative 
measures  may  be  found  in  the  preamble 
discussion  of  §  36.301(c). 

In  some  circumstances,  because  of 
security  considerations,  some 
alternative  methods  may  not  be  readily 
achievable.  The  rule  does  not  require  a 
cashier  to  leave  his  or  her  post  to 
retrieve  items  for  individuals  with 
disabilities,  if  there  are  no  other 
employees  on  duty. 

Section  36.305(c)  of  the  proposed  rule 
has  been  deleted  and  the  requirements 
have  been  included  in  a  new  §  36.306. 
That  section  makes  clear  that  the 
alternative  methods  requirement  does 
not  mandate  the  provision  of  personal 
devices,  such  as  wheelchairs,  or 
services  of  a  personal  nature. 

In  the  final  rule,  §  36.305(c)  provides 
specific  requirements  regarding 
alternatives  to  barrier  removal  in 
multiscreen  cinemas.  In  some  situations, 
it  may  not  be  readily  af^ievable  to 
remove  enough  barrierjl  to  provide 
access  to  all  of  the  theaters  of  a 
multiscreen  cinema.  If  that  is  the  case, 
§  36.305(c)  requires  the  cinema  to 
establish  a  film  rotation  schedule  that 
provides  reasonable  access  for 
individuals  who  use  wheelchairs  to 
films  being  presented  by  the  cinema.  It 
further  requires  that  reasonable  notice 
be  provided  to  the  public  as  to  the 


location  and  time  of  accessible 
shovWngs.  Methods  for  providing  notice 
include  appropriate  use  of  the 
international  accessibility  symbol  in  a 
cinema's  print  advertising  and  the 
addition  of  accessibility  information  to  a 
cinema's  recorded  telephone 
information  line. 

Section  36.306    Personal  Devices  and 
Services 

The  final  rule  includes  a  new  §  36.306, 
entitled  "Personal  devices  and 
services."  Section  36.306  of  the  proposed 
rule,  "Readily  achievable  and  undue 
burden;  Factors  to  be  considered."  was 
deleted  for  the  reasons  described  in  the 
preamble  discussion  of  the  definition  of 
the  term  "readily  achievable"  in 
§  36.104.  In  place  of  §§  36.303(g)  and 
36.305(c)  of  the  proposed  rule,  which 
addressed  the  issue  of  personal  devices 
and  services  in  the  contexts  of  auxiliary 
aids  and  alternatives  to  barrier  removal, 
§  36.306  provides  a  general  statement 
that  the  regulation  does  not  require  the 
provision  of  personal  devices  and 
services.  This  section  states  that  a 
public  accommodation  is  not  required  to 
provide  its  customers,  clients,  or 
participants  with  personal  devices,  such 
as  wheelchairs;  individually  prescribed 
devices,  such  as  prescription  eyeglasses 
or  hearing  aids;  or  services  of  a  personal 
nature  including  assistance  in  eating, 
toileting,  or  dressing. 

This  statement  serves  as  a  limitation 
on  all  the  requirements  of  the  regulation. 
The  personal  devices  and  services 
limitation  was  intended  to  have  general 
application  in  the  proposed  rule  in  all 
contexts  where  it  was  relevant.  The 
final  rule,  therefore,  clarifies,  this  point 
by  including  a  general  provision  that 
will  explicitly  apply  not  just  to  auxiliary 
aids  and  services  and  alternatives  to 
barrier  removal,  but  across-the-board  to 
include  such  relevant  areas  as 
modifications  in  policies,  practices,  and 
procedures  (§  36.302)  and  examinations 
and  courses  (§  36.309).  as  well. 

The  Department  wishes  to  clarify  that 
measures  taken  as  alternatives  to 
barrier  removal,  such  as  retrieving  items 
from  shelves  or  providing  curb  service 
or  home  delivery,  are  not  to  be 
considered  personal  services.  Similarly, 
minimal  actions  that  may  be  required  as 
modifications  in  policies,  practices,  or 
procedures  under  §  36.302,  such  as  a 
waiter's  removing  the  cover  from  a 
customer's  straw,  a  kitchen's  cutting  up 
food  into  smaller  pieces,  or  a  bank's 
filling  out  a  deposit  slip,  are  not  services 
of  a  personal  nature  within  the  meaning 
of  §  36.306.  (Of  course,  such 
modifications  may  be  required  under 
5  36.302  only  if  they  are  "reasonable.") 
Similarly,  this  section  does  not  preclude 


the  short-term  loan  of  personal  receivers 
that  are  part  of  an  assistive  listening  . 
system. 

Of  course,  if  personal  services  are 
customarily  provided  to  the  customers 
or  clients  of  a  public  accommodation, 
e.g.,  in  a  hospital  or  senior  citizen 
center,  then  these  personal  services 
should  also  be  provided  to  persons  with 
disabilities  using  the  public 
accommodation. 

Section  36.307    Accessible  or  Special 
Goods. 

Section  36.307  establishes  that  the  rule 
does  not  require  a  public 
accommodation  to  alter  its  inventory  to 
include  accessible  or  special  goods  with 
accessibility  features  that  are  designed 
for,  or  facilitate  use  by,  individuals  with 
disabilities.  As  specified  in  \  36.307(c). 
accessible  or  special  goods  include  such 
items  as  Brailled  versions  of  books, 
books  on  audio-cassettes,  closed 
captioned  video  tapes,  special  sizes  or 
lines  of  clothing,  and  special  foods  to 
meet  particular  dietary  needs. 

The  purpose  of  the  ADA's  public 
accommodations  requirements  is  to 
ensure  accessibility  to  the  goods  offered 
by  a  public  accommodation,  not  to  alter 
the  nature  or  mix  of  goods  that  the 
public  accommodation  has  typically 
provided.  In  other  words,  a  bookstore, 
for  example,  must  make  its  facilities  and 
sales  operations  accessible  to 
individuals  with  disabilities,  but  is  not 
required  to  stock  Brailled  or  large  print 
books.  Similarly,  a  video  store  must 
make  its  facilities  and  rental  operations 
accessible,  but  is  not  required  to  stock 
closed-captioned  video  tapes.  The 
Department  has  been  made  aware, 
however,  that  the  most  recent  titles  in 
video-tape  rental  estabhshments  are,  in 
fact,  closed  captioned. 

Although  a  public  accommodation  is 
not  required  by  §  36.307(a)  to  modify  its 
inventory,  it  is  required  by  %  36.307(b), 
at  the  request  of  an  individual  with 
disabilities,  to  order  accessible  or 
special  goods  that  it  does  not 
customarily  maintain  in  stock  if,  in  the 
normal  course  of  its  operation,  it  makes 
special  orders  for  unstocked  goods,  and 
if  the  accessible  or  special  goods  can  be 
obtained  from  a  supplier  with  whom  the 
public  accommodation  customarily  does 
business.  For  example,  a  clothing  store 
would  be  required  to  order  specially- 
sized  clothing  at  the  request  of  an 
individual  with  a  disability,  if  it 
customarily  makes  special  orders  for 
clothing  that  it  does  not  keep  in  stock, 
and  if  the  clothing  can  be  obtained  from 
one  of  the  store's  customary  suppliers. 

One  commenter  asserted  that  the 
proposed  rule  could  be  interpreted  to 
require  a  store  to  special  order 


accessible  or  special  goods  of  all  types, 
even  if  only  one  type  is  specially 
ordered  in  the  normal  course  of  its 
business.  The  Department,  however, 
intends  for  §  36.307(b)  to  require  special 
orders  only  of  those  particular  types  of 
goods  for  which  a  public 
accommodation  normally  makes  special 
orders.  For  example,  a  book  and 
recording  store  would  not  have  to 
specially  order  Brailled  books  if,  in  the 
normal  course  of  its  business,  it  only 
specially  orders  recordings  and  not 
books. 

Section  36.308    Seating  in  Assembly 
Areas. 

Section  36.308  establishes  specific 
requirements  for  removing  barriers  to 
physical  access  in  assembly  areas, 
which  include  such  facilities  as  theaters, 
concert  halls,  auditoriums,  lecture  halls, 
and  conference  rooms.  This  section  does 
not  address  the  provision  of  auxiliary 
aids  or  the  removal  of  communications 
barriers  that  are  structural  in  nature. 
These  communications  requirements  are 
the  focus  of  other  provisions  of  the 
regulation  (see  §§  36.303-36.304). 

Individuals  who  use  wheelchairs 
historically  have  been  relegated  to 
inferior  seating  in  the  back  of  assembly 
areas  separate  from  accompanying 
family  members  and  friends.  The 
provisions  of  §  36.308  are  intended  to 
promote  integration  and  equality  in 
seating. 

In  some  instances  it  may  not  be 
readily  achievable  for  auditoriums  or 
theaters  to  remove  seats  to  allow 
individuals  with  wheelchairs  to  sit  next 
to  accompanying  family  members  or 
friends.  In  these  situations,  the  final  rule 
retains  the  requirement  that  the  public 
accommodation  provide  portable  chairs 
or  other  means  to  allow  the 
accompanying  individuals  to  sit  with  the 
persons  in  wheelchairs.  Persons  in 
wheelchairs  should  have  the  same 
opportunity  to  enjoy  movies,  plays,  and 
similar  events  with  their  families  and 
friends,  just  as  other  patrons  do.  The 
final  rule  specifies  that  portable  chairs 
or  other  means  to  permit  family 
members  or  companions  to  sit  with 
individuals  who  use  wheelchairs  must 
be  provided  only  when  it  is  readily 
achievable  to  do  so. 

In  order  to  facilitate  seating  of 
wheelchair  users  who  wish  to  transfer  to 
existing  seating,  paragraph  (a)(1)  of  the 
final  rule  adds  a  requirement  that,  to  the 
extent  readily  achievable,  a  reasonable 
number  of  seats  with  removable  aisle- 
side  armrests  must  be  provided.  Many 
persons  in  wheelchairs  are  able  to 
transfer  to  existing  seating  with  this 
relatively  minor  modification.  This 
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solution  avoids  the  potential  safety 
hazard  created  by  the  use  of  portable 
chairs  and  fosters  integration.  The  final 
ADA  Accessibihty  Guidelines 
incorporated  by  subpart  D  (ADAAG) 
also  add  a  requirement  regarding  aisle 
seating  that  was  not  in  the  proposed 
guidelines.  In  situations  when  a  person 
in  a  wheelchair  transfers  to  existing 
seating,  the  public  accommodation  shall 
provide  assistance  in  handling  the 
wheelchair  of  the  patron  with  the 
disability. 

Likewise,  consistent  vith  ADAAG,  the 
final  rule  adds  in  §  36.308{a)(l)(ii)(B)  a 
requirement  that,  to  the  extent  readily 
achievable,  wheelchair  seating  provide 
lines  of  sight  and  choice  of  admission 
prices  comparable  to  those  for  members 
of  the  general  public. 

Finally,  because  Congress  intended 
that  the  requirements  for  barrier 
removal  in  existing  facilities  be 
substantially  less  rigorous  than  those 
required  for  new  construction  and 
alterations,  the  final  rule  clarifies  in 
§  36.308(a)(3)  that  in  no  event  can  the 
requirements  for  existing  facilities  be 
interpreted  to  exceed  the  standards  for 
alterations  under  ADAAG.  For  example. 
§  4.33  of  ADAAG  only  requires 
wheelchair  spaces  to  be  provided  in 
more  than  one  location  when  the  seating 
capacity  of  the  assembly  area  exceeds 
300.  Therefore,  paragraph  (a)  of  §  36.308 
may  not  be  interpreted  to  require  readily 
achievable  dispersal  of  wheelchair 
seating  in  assembly  areas  with.300  or 
few^er  seats.  Similariy,  §  4.1.3(19)  of 
ADAAG  requires  six  accessible 
wheelchair  locations  in  an  assembly 
area  with  301  to  500  seats.  The 
reasonable  number  of  wheelchair 
locations  required  by  paragraph  (a), 
therefore,  may  be  less  than  six,  but  may 
not  be  interpreted  to  exceed  six. 

Proposed  Section  36.309    Purchase  of 
Furniture  and  Equipment 

Section  36.309  of  the  proposed  rule 
would  have  required  that  newly 
purchased  furniture  or  equipment  made 
available  for  use  at  a  place  of  public 
accommodation  be  accessible,  to  the 
extent  such  furniture  or  equipment  is 
available,  unless  this  requirement  would 
fundamentally  alter  the  goods,  services, 
facilities,  privileges,  advantages,  or 
accommodations  offered,  or  would  not 
be  readily  achievable.  Proposed  §  36.309 
has  been  omitted  from  the  final  rule 
because  the  Department  has  determined 
that  its  requirements  are  more  properiy 
addressed  under  other  sections,  and 
because  there  are  currently  no 
appropriate  accessibility  standards 
addressing  many  types  of  furniture  and 
equipment. 


Some  types  of  equipment  will  be 
required  to  meet  the  accessibility 
requirements  of  subpart  D.  For  example, 
ADAAG  establishes  technical  and 
scoping  requirements  in  new 
construction  and  alterations  for 
automated  teller  machines  and 
telephones.  Purchase  or  modificafion  of 
equipment  is  required  in  certain 
instances  by  the  provisions  in  §  §  36.201 
and  36.202.  For  example,  an  arcade  may 
need  to  provide  accessible  video 
machines  in  order  to  ensure  full  and 
equal  enjoyment  of  the  facilities  and  to 
provide  an  opportunity  to  participate  in 
the  services  and  facilities  it  provides. 
The  barrier  removal  requirements  of 
§  36.304  will  apply  as  well  to  furniture 
and  equipment  (lowering  shelves, 
rearranging  furniture,  adding  Braille 
labels  to  a  vending  machine). 

Section  36.309    Examinations  and 
Courses 

SecUon  36.309(a)  sets  forth  the  general 
rule  that  any  private  entity  that  offers 
examinations  or  courses  related  to 
applications,  licensing,  certification,  or 
credentialing  for  secondary  or 
postsecondary  education,  professional, 
or  trade  purposes  shall  offer  such 
examinations  or  courses  in  a  place  and 
manner  accessible  to  persons  with 
disabilities  or  offer  alternative 
accessible  arrangements  for  such 
individuals. 

Paragraph  (a)  restates  section  309  of 
the  Americans  with  Disabilities  Act. 
Section  309  is  intended  to  fill  the  gap 
that  is  created  when  licensing, 
certification,  and  other  testing 
authorities  are  not  covered  by  section 
504  of  the  Rehabilitation  Act  or  title  II  of 
the  ADA.  Any  such  authority  that  is 
covered  by  section  504.  because  of  the 
receipt  of  Federal  money,  or  by  title  II. 
because  it  is  a  function  of  a  State  or 
local  government,  must  make  all  of  its 
programs  accessible  to  persons  with 
disabilities,  which  includes  physical 
access  as  well  as  modifications  in  the 
way  the  test  is  administered,  e.g., 
extended  time,  written  instructions,  or 
assistance  of  a  reader. 

Many  licensing,  certification,  and 
testing  authorities  are  not  covered  by 
section  504,  because  no  Federal  money 
is  received;  nor  are  they  covered  by  title 
II  of  the  ADA  because  they  are  not  State 
or  local  agencies.  However,  States  often 
require  the  licenses  provided  by  such 
authorities  in  order  for  an  individual  to 
practice  a  particular  profession  or  trade. 
Thus,  the  provision  was  included  in  the 
ADA  in  order  to  assure  that  persons 
with  disabilities  are  not  foreclosed  from 
educational,  professional,  or  trade 
opportunities  because  an  examination 
or  course  is  conducted  in  an 


inaccessible  site  or  without  needed 
modifications. 

As  indicated  in  the  "Application" 
section  of  this  part  (5  36.102).  S  36.309 
applies  to  any  private  entity  that  offers 
the  specified  types  of  examinations  or 
courses.  This  is  consistent  with  section 
309  of  the  Americans  with  Disabilities 
Act.  which  states  that  the  requirements 
apply  to  "any  person"  offering 
examinations  or  courses. 

The  Department  received  a  large 
number  of  comments  on  this  section, 
reflecting  the  importance  of  ensuring 
that  the  key  gateways  to  education  and 
employment  are  open  to  individuals 
with  disabilities.  The  most  frequent 
comments  were  objections  to  the 
fundamental  alteration  and  undue 
burden  provisions  in  §§  36.309  (b)(3)  and 
(c)(3)  and  to  allowing  courses  and 
examinations  to  be  provided  through 
alternative  accessible  arrangements, 
rather  than  in  an  integrated  setting. 

Although  section  309  of  the  Act  does 
not  refer  to  a  fundamental  alteration  or 
undue  burden  limitation,  those 
limitations  do  appear  in  section 
302(b)(2)(A)(iii)  of  the  Act,  which 
estabhshes  the  obligation  of  public 
accommodations  to  provide  auxiliary 
aids  and  services.  The  Department, 
therefore,  included  it  in  the  paragraphs 
of  §  36.309  requiring  the  provision  of 
auxiliary  aids.  One  commenter  argued 
that  similar  limitations  should  apply  to 
all  of  the  requirements  of  §  36.309,  but 
the  Department  did  not  consider  this 
extension  appropriate. 

Commenters  who  objected  to 
permitting  "alternative  accessible 
arrangements"  argued  that  such 
arrangements  allow  segregation  and 
should  not  be  permitted,  unless  they  are 
the  least  restrictive  available 
alternative,  for  example,  for  someone 
who  cannot  leave  home.  Some 
commenters  made  a  distinction  between 
courses,  where  interaction  is  an 
important  part  of  the  educational 
experience,  and  examinations,  where  it 
may  be  less  important.  Because  the 
statute  specifically  authorizes 
alternative  accessible  arrangements  as  a 
method  of  meeting  the  requirements  of 
section  309.  the  Department  has  not 
adopted  this  suggestion.  The 
Department  notes,  however,  that,  while 
examinations  of  the  type  covered  by 
§  36.309  may  not  be  covered  elsewhere 
in  the  regulation,  courses  will  generally 
be  offered  in  a  "place  of  education," 
which  is  included  in  the  definition  of 
"place  of  public  accommodation"  in 
§  36.104,  and,  therefore,  will  be  subject 
to  the  integrated  setting  requirement  of 
§  36.203. 


Section  36.309(b)  sets  forth  i 
requirements  for  examination 
Examinations  covered  by  this 
would  include  a  bar  exam  or  t 
Scholastic  Aptitude  Test  prep 
the  Educational  Testing  Servii 
Paragraph  (b)(l]  is  adopted  fn 
Department  of  Education's  sei 
regulation  on  admission  tests 
postsecondary  educational  pr 
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requires  that  a  private  entity  ( 
examination  covered  by  the  si 
must  assure  that  the  examinal 
selected  and  administered  so 
ensure  that  the  examination  a 
reflects  an  individual's  aptitu( 
achievement  level  or  other  fa( 
examination  purports  to  meas 
than  reflecting  the  individual'; 
sensory,  manual,  or  speaking 
(except  where  those  skills  are 
factors  that  the  examination  p 
measure). 

Paragraph  (b)(l)(ii)  requires 
examination  specially  design* 
individuals  with  disabilities  b 
as  often  and  in  as  timely  a  rat 
other  examinations.  Some  cor 
noted  that  persons  with  disab 
be  required  to  travel  long  dist 
when  the  locations  for  examii 
individuals  with  disabilities  a 
for  example,  to  only  one  city  i 
instead  of  a  variety  of  cities. ' 
Department  has  therefore  rev 
paragraph  to  add  a  requireme 
such  examinations  be  offered 
locations  that  are  as  convenie 
location  of  other  examination 

Commenters  representing 
organizations  that  administer 
wanted  to  be  able  to  require  i 
with  disabilities  to  provide  ac 
notice  and  appropriate  docun 
at  the  applicants'  expense,  of 
disabilities  and  of  any  modifi 
aids  that  would  be  required.  1 
Department  agrees  that  such 
requirements  are  permissible, 
that  they  are  not  unreasonabi 
the  deadline  for  such  notice  ii 
than  the  deadline  for  others  a 
take  the  examination.  Requiri 
individuals  with  disabilities  t 
earlier  applications  would  vie 
requirement  that  examinatior 
for  individuals  with  disabiliti 
offered  in  as  timely  a  manner 
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Examiners  may  require  evii 
an  applicant  is  entitled  to  mo 
or  aids  as  required  by  this  se( 
requests  for  documentation  n 
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inaccessible  site  or  without  needed 
modifications. 

As  indicated  in  the  "AppHcation" 
section  of  this  part  (§  36.102).  S  36.309 
applies  to  any  private  entity  that  offers 
the  specified  types  of  examinations  or 
courses.  This  is  consistent  with  section 
309  of  the  Americans  with  Disabilities 
Act,  which  states  that  the  requirements 
apply  to  "any  person"  offering 
examinations  or  courses. 

The  Department  received  a  large 
number  of  comments  on  this  section, 
reflecting  the  importance  of  ensuring 
that  the  key  gateways  to  education  and 
employment  are  open  to  individuals 
with  disabilities.  The  most  frequent 
comments  were  objections  to  the 
fundamental  alteration  and  undue 
burden  provisions  in  §§  36.309  (b)(3)  and 
{c)(3)  and  to  allowing  courses  and 
examinations  to  be  provided  through 
alternative  accessible  arrangements, 
rather  than  in  an  integrated  setting. 

Although  section  309  of  the  Act  does 
not  refer  to  a  fundamental  alteration  or 
undue  burden  limitation,  those 
limitations  do  appear  in  section 
302(b){2)(A}(iii)  of  the  Act,  which 
estabhshes  the  obligation  of  public 
accommodations  to  provide  auxiliary 
aids  and  services.  The  Department, 
therefore,  included  it  in  the  paragraphs 
of  §  36.309  requiring  the  provision  of 
auxiliary  aids.  One  commenter  argued 
that  similar  limitations  should  apply  to 
all  of  the  requirements  of  §  36.309.  but 
the  Department  did  not  consider  this 
extension  appropriate. 

Commenters  who  objected  to 
permitting  "alternative  accessible 
arrangements"  argued  that  such 
arrangements  allow  segregation  and 
should  not  be  permitted,  unless  they  are 
the  least  restrictive  available 
alternative,  for  example,  for  someone 
who  cannot  leave  home.  Some 
commenters  made  a  distinction  between 
courses,  where  interaction  is  an 
important  part  of  the  educational 
experience,  and  examinations,  where  it 
may  be  less  important.  Because  the 
statute  specifically  authorizes 
alternative  accessible  arrangements  as  a 
method  of  meeting  the  requirements  of 
section  309,  the  Department  has  not 
adopted  this  suggestion.  The 
Department  notes,  however,  that,  while 
examinations  of  the  type  covered  by 
§  36.309  may  not  be  covered  elsewhere 
in  the  regulation,  courses  will  generally 
be  offered  in  a  "place  of  education," 
which  is  included  in  the  definition  of 
"place  of  pubhc  accommodation"  in 
§  36.104,  and,  therefore,  will  be  subject 
to  the  integrated  setting  requirement  of 
§  36.203. 


Section  36.309(b)  sets  forth  specific 
requirements  for  examinations. 
Examinations  covered  by  this  section 
would  include  a  bar  exam  or  the 
Scholastic  Aptitude  Test  prepared  by 
the  Educational  Testing  Service. 
Paragraph  (b)(l]  is  adopted  from  the 
Department  of  Education's  section  504 
regulation  on  admission  tests  to 
postsecondary  educational  programs  (34 
CFR  104.42{bK3)).  Paragraph  (b)(l)(i) 
requires  that  a  private  entity  offering  an 
examination  covered  by  the  section 
must  assure  that  the  examination  is 
selected  and  administered  so  as  to  best 
ensure  that  the  examination  accurately 
reflects  an  individual's  aptitude  or 
achievement  level  or  other  factor  the 
examination  purports  to  measure,  rather 
than  reflecting  the  individual's  impaired 
sensory,  manual,  or  speaking  skills 
(except  where  those  skills  are  the 
factors  that  the  examination  purports  to 
measure). 

Paragraph  (b)(l)(ii)  requires  that  any 
examination  specially  designed  for 
individuals  with  disabilities  be  offered 
as  often  and  in  as  timely  a  maimer  as 
other  examinations.  Some  commenters 
noted  that  persons  with  disabilities  may 
be  required  to  travel  long  distances 
when  the  locations  for  examinations  for 
individuals  with  disabilities  are  limited, 
for  example,  to  only  one  city  in  a  State 
instead  of  a  variety  of  cities.  The 
Department  has  therefore  revised  this 
paragraph  to  add  a  requirement  that 
such  examinations  be  offered  at 
locations  that  are  as  convenient  as  the 
location  of  other  examinations. 

Commenters  representing 
organizations  that  administer  tests 
wanted  to  be  able  to  require  individuals 
with  disabilities  to  provide  advance 
notice  and  appropriate  documentation, 
at  the  applicants'  expense,  of  their 
disabilities  and  of  any  modifications  or 
aids  that  would  be  required.  The 
Department  agrees  that  such 
requirements  are  permissible,  provided 
that  they  are  not  unreasonable  and  that 
the  deadline  for  such  notice  is  no  earher 
than  the  deadline  for  others  applying  to 
take  the  examination.  Requiring 
individuals  with  disabilities  to  file 
earlier  applications  would  violate  the 
requirement  that  examinations  designed 
for  individuals  with  disabilities  be 
offered  in  as  timely  a  manner  as  other 
examinations. 

Examiners  may  require  evidence  that 
an  applicant  is  entitled  to  modifications 
or  aids  as  required  by  this  section,  but 
requests  for  documentation  must  be 
reasonable  and  must  be  limited  to  the 
need  for  the  modification  or  aid 
requested.  Appropriate  documentation 
might  include  a  letter  from  a  physician 


or  other  professional,  or  evidence  of  a 
prior  diagnosis  or  accommodation,  such 
as  eligibihty  for  a  special  education 
program.  The  applicant  may  be  required 
to  bear  the  cost  of  providing  such 
docimientation,  but  the  entity 
administering  the  examination  cannot 
charge  the  applicant  for  the  cost  of  any 
modifications  or  auxiliary  aids,  such  as 
interpreters,  provided  for  the 
examination. 

Paragraph  (b)(l](iii)  requires  that 
examinations  be  administered  in 
facilities  that  are  accessible  to 
individuals  with  disabilities  or 
alternative  accessible  arrangements  are 
made. 

Paragraph  (b)(2)  gives  examples  of 
modifications  to  examinations  that  m.ay 
be  necessary  in  order  to  comply  with 
this  section.  These  may  include 
providing  more  time  for  completion  of 
the  examination  or  a  change  in  the 
manner  of  giving  the  examination,  e.g.. 
reading  the  examination  to  the 
individual. 

Paragraph  (b)(3)  requires  the  provision 
of  auxiliary  aids  and  services,  unless  the 
private  entity  offering  the  examination 
can  demonstrate  that  offering  a 
particular  auxiliary  aid  would 
fundamentally  alter  the  examination  or 
result  in  an  undue  burden.  Examples  of 
auxiliary  aids  include  taped 
examinations,  interpreters  or  other 
effective  methods  of  making  aurally 
delivered  materials  available  to 
individuals  with  hearing  impairments, 
readers  for  individuals  with  visual 
impairments  or  learning  disabilities,  and 
other  similar  services  and  actions.  The 
suggestion  that  individuals  with  learning 
disabilities  may  need  readers  is 
included,  although  it  does  not  appear  in 
the  Department  of  Education  regulation, 
because,  in  fact,  some  individuals  with 
learning  disabilities  have  visual 
perception  problems  and  would  benefit 
from  a  reader. 

Many  commenters  pointed  out  the 
importance  of  ensuring  that 
modifications  provide  the  individual 
with  a  disability  an  equal  opportunity  to 
demonstrate  his  or  her  knowledge  or 
ability.  For  example,  a  reader  who  is 
unskilled  or  lacks  knowledge  of  specific 
terminology  used  in  the  examination 
may  be  unable  to  convey  the 
information  in  the  questions  or  to  follow 
the  applicant's  instructions  effectively. 
Commenters  pointed  out  that,  for 
persons  with  visual  impairments  who 
read  Braille,  Braille  provides  the  closest 
functional  equivalent  to  a  printed  test. 
The  Department  has.  therefore,  added 
Brailled  examinations  to  the  examples 
of  auxiliary  aids  and  services  that  may 
be  required.  For  similar  reasons,  the 


Department  also  added  to  the  list  of 
examples  of  auxiliary  aids  and  services 
large  print  examinatiotis  and  answer 
sheets;  "qualified"  reader*;  and 
transcribers  to  write  answer*. 

A  commenter  suggested  that  the 
phrase  "fundamentally  alter  the 
examination"  in  this  paragraph  of  the 
proposed  rule  be  revised  to  more 
accurately  reflect  the  function  affected. 
In  the  final  rule  the  Department  has 
substituted  the  phrase  "fundamentally 
alter  the  measurement  of  the  skills  or 
knowledge  the  examination  is  intended 
to  test." 

Paragraph  (b)(4)  gives  examples  of 
alternative  accessible  arrangements.  For 
instance,  the  private  entity  might  be 
required  to  provide  the  examination  at 
an  individual's  home  with  a  proctor. 
Alternative  arrangements  must  provide 
conditions  for  individuals  with 
disabilities  that  are  comparable  to  the 
conditions  under  which  other 
individuals  take  the  examinations.  In 
other  words,  an  examination  cannot  be 
offered  to  an  individual  with  a  disability 
in  a  cold,  poorly  lit  basement,  if  other 
individuals  are  given  the  examination  in 
a  warm,  well  lit  classroom. 

Some  commenters  who  provide 
examinations  for  licensing  or 
certification  for  particular  occupations 
or  professions  urged  that  they  be 
permitted  to  refuse  to  provide 
modifications  or  aids  for  persons 
seeking  to  take  the  examinations  if 
those  individuals,  because  of  their 
disabilities,  would  be  unable  to  perform 
the  essential  functions  of  the  profession 
or  occupation  for  which  the  examination 
is  given,  or  unless  the  disability  is 
reasonably  determined  in  advance  as 
not  being  an  obstacle  to  certification. 
The  Department  has  not  changed  its  rule 
based  on  this  conunent.  An  examination 
is  one  stage  of  a  licensing  or 
certification  process.  An  individual 
should  not  be  barred  from  attempting  to 
pass  that  stage  of  the  process  merely 
because  he  or  she  might  be  unable  to 
meet  other  requirements  of  the  process. 
If  the  examination  is  not  the  first  stage 
of  the  qualification  process,  an  applicant 
may  be  required  to  complete  the  earlier 
stages  prior  to  being  admitted  to  the 
examination.  On  the  other  hand,  the 
applicant  may  not  be  denied  admission 
to  the  examination  on  the  basis  of 
doubts  about  his  or  her  abilities  to  meet 
requirements  that  the  examination  is  not 
designed  to  test. 

Paragraph  (c)  sets  forth  specific 
requirements  for  courses.  Paragraph 
(c)(1)  contains  the  general  rule  that  any 
course  covered  by  this  section  must  be 
modified  to  ensure  that  the  place  and 
manner  in  which  the  course  is  given  is 
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accessible.  Paragraph  (c)(2)  gives 
examples  of  possible  modifications  that 
might  be  required,  including  extending 
the  time  permitted  for  completion  of  the 
course,  permitting  oral  rather  than 
written  dehvery  of  an  assignment  by  a 
person  with  a  visual  impairment,  or 
adapting  the  manner  in  which  the  course 
is  conducted  (i.e.,  providing  cassettes  of 
class  handouts  to  an  individual  with  a 
visual  impairment).  In  response  to 
comments,  the  Department  has  added  to 
the  examples  in  paragraph  (c)(2)  specific 
reference  to  distribution  of  course 
materials.  If  course  materials  are 
published  and  available  from  other 
sources,  the  entity  offering  the  course 
may  give  advance  notice  of  what 
materials  will  be  used  so  as  to  allow  an 
individual  to  obtain  them  in  Braille  or  on 
tape  but  materials  provided  by  the 
course  offerer  must  be  made  available  in 
alternative  formats  for  individuals  with 
disabilities. 

In  language  similar  to  that  of 
paragraph  (b),  paragraph  (c)(3)  requires 
auxiliary  aids  and  services,  unless  a 
fundamental  alteration  or  undue  burden 
would  result,  and  paragraph  (c)(4) 
requires  that  courses  be  administered  in 
accessible  facilities.  Paragraph  (c)(5) 
gives  examples  of  alternative  accessible 
arrangements.  These  may  include 
provision  of  the  course  through 
videotape,  cassettes,  or  prepared  notes. 
Alternative  arrangements  must  provide 
comparable  conditions  to  those 
provided  to  others,  including  similar 
lighting,  room  temperature,  and  the  like. 
An  entity  offering  a  variety  of  courses, 
to  fulfill  continuing  education 
requirements  for  a  profession,  for 
example,  may  not  limit  the  selection  or 
choice  of  courses  available  to 
individuals  with  disabilities. 

Section  36.310    Transportation 
Provided  by  Public  Accommodations 

Section  36.310  contains  specific 
provisions  relating  to  public 
acconunodations  that  provide 
transportation  to  their  clients  or 
customers.  This  section  has  been 
substantially  revised  in  order  to 
coordinate  the  requirements  of  this 
section  with  the  requirements  applicable 
to  these  transportation  systems  that  will 
be  contained  in  the  regulations  issued 
by  the  Secretary  of  Transportation 
pursuant  to  section  306  of  the  ADA.  to 
be  codified  at  49  CFR  part  37.  The 
Department  notes  that,  although  the 
responsibility  for  issuing  regulations 
applicable  to  transportation  systems 
operated  by  pubUc  accommodations  is 
divided  between  this  Department  and 
the  Department  of  -Transportation, 
enforcement  authority  is  assigned  only 
to  the  Department  of  Justice. 


The  Department  received  relatively 
few  comments  on  this  section  of  the 
proposed  rule.  Most  of  the  comments 
addressed  issues  that  are  not 
specifically  addressed  in  this  part,  such 
as  the  standards  for  accessible  vehicles 
and  the  procedure  for  determining 
whether  equivalent  service  is  provided. 
Those  standards  will  be  contained  in  the 
regulation  issued  by  the  Department  of 
Transportation.  Other  conunenters 
raised  questions  about  the  types  of 
transportation  that  will  be  subject  to 
this  section.  In  response  to  these 
inquiries,  the  Department  has  revised 
the  list  of  examples  contained  in  the 
regulation. 

Paragraph  (a)(1)  states  the  general 
rule  that  covered  public 
accommodations  are  subject  to  all  of  the 
specific  provisions  of  subparts  B,  C,  and 
D,  except  as  provided  in  §  36.310. 
Examples  of  operations  covered  by  the 
requirements  are  listed  in  paragraph 
(a)(2).  The  stated  examples  include  hotel 
and  motel  airport  shuttle  services, 
customer  shuttle  bus  services  operated 
by  private  companies  and  shopping 
centers,  student  transportation,  and 
shuttle  operations  of  recreational 
facilities  such  as  stadiums,  zoos, 
amusement  parks,  and  ski  resorts.  This 
brief  list  is  not  exhaustive.  The  section 
applies  to  any  fixed  route  or  demand 
responsive  transportation  system 
operated  by  a  pubhc  accommodation  for 
the  benefit  of  its  clients  or  customers. 
The  section  does  not  apply  to 
transportation  services  provided  only  to 
employees.  Employee  transportation 
will  be  subject  to  the  regulations  issued 
by  the  Equal  Employment  Opportunity 
Commission  to  implement  title  I  of  the 
Act.  However,  if  employees  and 
customers  or  clients  are  served  by  the 
same  transportation  system,  the 
provisions  of  this  section  will  apply. 
Paragraph  (b)  specifically  provides 
that  a  public  accommodation  shall 
remove  transportation  barriers  in 
existing  vehicles  to  the  extent  that  it  is 
readily  achievable  to  do  so,  but  that  the 
installation  of  hydraulic  or  other  lifts  is 
not  required. 

Paragraph  (c)  provides  that  public 
accommodations  subject  to  this  section 
shall  comply  with  the  requirements  for 
transportation  vehicles  and  systems 
contained  in  the  regulations  issued  by 
the  Secretary  of  Transportation. 

Subpart  D — New  Construction  and 
Alterations 

Subpart  D  implements  section  303  of 
the  Act,  which  requires  that  newly 
constructed  or  altered  places  of  public 
acconunodation  or  commercial  facilities 
be  readily  accessible  to  and  usable  by 
individuals  with  disabilities.  This 


requirement  contemplates  a  high  degree 
of  convenient  access.  It  is  intended  to 
ensure  that  patrons  and  employees  of 
places  of  public  acconunodation  and 
employees  of  commercial  facilities  are 
able  to  get  to,  enter,  and  use  the  facility. 

Potential  patrons  of  places  of  public 
accommodation,  such  as  retail 
establishments,  should  be  able  to  get  to 
a  store,  get  into  the  store,  and  get  to  the 
areas  where  goods  are  being  provided. 
Employees  should  have  the  same  types 
of  access,  although  those  individuals 
require  access  to  and  around  the 
employment  area  as  well  as  to  the  area 
in  which  goods  and  services  are 
provided. 

The  ADA  is  geared  to  the  future— its 
goal  being  that,  over  time,  access  will  be 
the  rule,  rather  than  the  exception.  Thus, 
the  Act  only  requires  modest 
expenditures,  of  the  type  addressed  in 
§  36.304  of  this  part,  to  provide  access  to 
existing  facilities  not  otherwise  being 
altered,  but  requires  all  new 
construction  and  alterations  to  be 
accessible. 

The  Act  does  not  require  new 
construction  or  alterations;  it  simply 
requires  that,  when  a  pubhc 
accommodation  or  other  private  entity 
undertakes  the  construction  or 
alteration  of  a  facility  subject  to  the  Act, 
the  newly  constructed  or  altered  facility 
must  be  made  accessible.  This  subpart 
establishes  the  requirements  for  new 
construction  and  alterations. 

As  explained  under  the  discussion  of 
the  definition  of  "facility,"  5  36.104, 
pending  development  of  specific 
requirements,  the  Department  will  not 
apply  this  subpart  to  places  of  public 
accommodation  located  in  mobile  units, 
boats,  or  other  conveyances. 

Section  36.401    New  Construction 

General 

Section  36.401  implements  the  new 
construction  requirements  of  the  ADA. 
Section  303  (a)(1)  of  the  Act  provides 
that  discrimination  for  purposes  of 
section  302(a)  of  the  Act  includes  a 
failure  to  design  and  construct  facilities 
for  first  occupancy  later  than  30  months 
after  the  date  of  enactment  (i.e.,  after 
January  26, 1993)  that  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities. 

Paragraph  36.401(a)(1)  restates  the 
general  requirement  for  accessible  new 
construction.  The  proposed  rule  stated 
that  "any  public  accommodation  or 
other  private  entity  responsible  for 
design  and  construction"  must  ensure 
that  facilities  conform  to  this 
requirement.  Various  conunenters 
suggested  that  the  proposed  language 
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requirement  contemplates  a  high  degree 
of  convenient  access.  It  is  intended  to 
ensure  that  patrons  and  employees  of 
places  of  pubhc  accommodation  and 
employees  of  commercial  facilities  are 
able  to  get  to,  enter,  and  use  the  facility. 

Potential  patrons  of  places  of  public 
accommodation,  such  as  retail 
establishments,  should  be  able  to  get  to 
a  store,  get  into  the  store,  and  get  to  the 
areas  where  goods  are  being  provided. 
Employees  should  have  the  same  types 
of  access,  although  those  individuals 
require  access  to  and  around  the 
employment  area  as  well  as  to  the  area 
in  which  goods  and  services  are 
provided. 

The  ADA  is  geared  to  the  future — its 
goal  being  that,  over  time,  access  will  be 
the  rule,  rather  than  the  exception.  Thus, 
the  Act  only  requires  modest 
expenditiu-es.  of  the  type  addressed  in 
§  36.304  of  this  part,  to  provide  access  to 
existing  facilities  not  otherwise  being 
altered,  but  requires  all  new 
construction  and  alterations  to  be 
accessible. 

The  Act  does  not  require  new 
construction  or  alterations;  it  simply 
requires  that,  when  a  public 
accommodation  or  other  private  entity 
undertakes  the  construction  or 
alteration  of  a  facility  subject  to  the  Act, 
the  newly  constructed  or  altered  facility 
must  be  made  accessible.  This  subpart 
establishes  the  requirements  for  new 
construction  and  alterations. 

As  explained  under  the  discussion  of 
the  definition  of  "facility."  5  36.104. 
pending  development  of  specific 
requirements,  the  Department  will  not 
apply  this  subpart  to  places  of  public 
accommodation  located  in  mobile  units, 
boats,  or  other  conveyances. 

Section  36.401    New  Construction 

General 

Section  36.401  implements  the  new 
construction  requirements  of  the  ADA. 
Section  303  (a)(1)  of  the  Act  provides 
that  discrimination  for  purposes  of 
section  302(a)  of  the  Act  includes  a 
failure  to  design  and  construct  facilities 
for  first  occupancy  later  than  30  months 
after  the  date  of  enactment  (i.e.,  after 
January  26, 1993)  that  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities. 

Paragraph  36.401(a)(1)  restates  the 
general  requirement  for  accessible  new 
construction.  The  proposed  rule  stated 
that  "any  public  accommodation  or 
other  private  entity  responsible  for 
design  and  construction"  must  ensure 
that  facilities  conform  to  this 
requirement.  Various  commenters 
suggested  that  the  proposed  language 


was  not  consistent  with  the  statute 
because  it  substituted  "private  entity 
responsible  for  design  and  construction" 
for  the  statutory  language;  because  it  did 
not  address  liability  on  the  part  of 
architects,  contractors,  developers, 
tenants,  owners,  and  other  entities;  and 
because  it  limited  the  liability  of  entities 
responsible  for  commercial  facilities.  In 
response,  the  Department  has  revised 
this  paragraph  to  repeat  the  language  of 
section  303(a)  of  the  ADA.  The 
Department  will  interpret  this  section  in 
a  manner  consistent  with  the  intent  of 
the  statute  and  with  the  nature  of  the 
responsibilities  of  the  various  entities 
for  design,  for  construction,  or  for  both. 

Designed  and  Constructed  for  First 
Occupancy 

According  to  paragraph  (a)(2),  a 
facility  is  subject  to  the  new 
construction  requirements  only  if  a 
completed  application  for  a  building 
permit  or  permit  extension  is  filed  after 
January  26, 1992,  and  the  facility  is 
occupied  after  January  26, 1993. 

The  proposed  rule  set  forth  for 
comment  two  alternative  ways  by  which 
to  determine  what  facilities  are  subject 
to  the  Act  and  what  standards  apply. 
Paragraph  (a)(2)  of  the  final  rule  is  a 
slight  variation  on  Option  One  in  the 
proposed  rule.  The  reasons  for  the 
Department's  choice  of  Option  One  are 
discussed  later  in  this  section. 

Paragraph  (a)(2)  acknowledges  that 
Congress  did  not  contemplate  having 
actual  occupancy  be  the  sole  trigger  for 
the  accessibility  requirements,  because 
the  statute  prohibits  a  failure  to  "design 
and  construct  for  first  occupancy," 
rather  than  requiring  accessibility  in 
facilities  actually  occupied  after  a 
particular  date. 

The  commenters  overwhelmingly 
agreed  with  the  Department's  proposal 
to  use  a  date  certain;  many  cited  the 
reasons  given  in  the  preamble  to  the 
proposed  rule.  First,  it  is  helpful  for 
designers  and  builders  to  have  a  fixed 
date  for  accessible  design,  so  that  they 
can  determine  accessibility 
requirements  early  in  the  planning  and 
design  stage.  It  is  difficult  to  determine 
accessibility  requirements  in 
anticipation  of  the  actual  date  of  first 
occupancy  because  of  unpredictable  and 
uncontrollable  events  (e.g.,  strikes 
affecting  suppliers  or  labor,  or  natural 
disasters)  that  may  delay  occupancy.  To 
redesign  or  reconstruct  portions  of  a 
facility  if  it  begins  to  appear  that 
occupancy  will  be  later  than  anticipated 
would  be  quite  costly.  A  fixed  date  also 
assists  those  responsible  for  enforcing, 
or  monitoring  compliance  with,  the 
statute,  and  those  protected  by  it. 


The  Department  considered  using  as  a 
trigger  date  for  application  of  the 
accessibility  standards  the  date  on 
which  a  permit  is  granted.  The 
Department  chose  instead  the  date  on 
which  a  complete  permit  application  is 
certified  as  received  by  the  appropriate 
government  entity.  Almost  all 
commenters  agreed  with  this  choice  of  a 
trigger  date.  This  decision  is  based 
partly  on  information  that  several 
months  or  even  years  can  pass  between 
application  for  a  permit  and  receipt  of  a 
permit.  Design  is  virtually  complete  at 
the  time  an  application  is  complete  (i.e.. 
certified  to  contain  all  the  information 
required  by  the  State,  county,  or  local 
government).  After  an  application  is 
filed,  delays  may  occur  before  the  permit 
is  granted  due  to  numerous  factors  (not 
necessarily  relating  to  accessibility):  for 
example,  hazardous  waste  discovered 
on  the  property,  flood  plain 
requirements,  zoning  disputes,  or 
opposition  to  the  project  from  various 
groups.  These  factors  should  not  require 
redesign  for  accessibiHty  if  the 
application  was  completed  before 
January  26, 1992.  However,  if  the  facility 
must  be  redesigned  for  other  reasons, 
such  as  a  change  in  density  or 
environmental  preservation,  and  the 
final  permit  is  based  on  a  new 
application,  the  rule  would  require 
accessibiHty  if  that  application  was 
certified  complete  after  January  26, 1992. 

The  certification  of  receipt  of  a 
complete  application  for  a  building 
permit  is  an  appropriate  point  in  the 
process  because  certifications  are 
issued  in  writing  by  governmental 
authorities.  In  addition,  this  approach 
presents  a  clear  and  objective  standard. 
However,  a  few  commenters  pointed 
out  that  in  some  jurisdictions  it  is  not 
possible  to  receive  a  "certification"  that 
an  application  is  complete,  and 
suggested  that  in  those  cases  the  fixed 
date  should  be  the  date  on  which  an 
application  for  a  permit  is  received  by 
the  government  agency.  The  Department 
has  included  such  a  provision  in 
§  36.401(a)(2)(i). 

The  date  of  January  26, 1992,  is 
relevant  only  with  respect  to  the  last 
application  for  a  permit  or  permit 
extension  for  a  facility.  Thus,  if  an  entity 
has  applied  for  only  a  "foundation" 
permit,  the  date  of  that  permit 
application  has  no  effect,  because  the 
entity  must  also  apply  for  and  receive  a 
permit  at  a  later  date  for  the  actual 
superstructure.  In  this  case,  it  is  the  date 
of  the  later  application  that  would 
control,  unless  construction  is  not 
completed  within  the  time  allowed  by 
the  permit,  in  which  case  a  third  permit 
would  be  issued  and  the  date  of  the 


application  for  that  permit  would  be 
determinative  for  purposes  of  the  rule. 

Choice  of  Option  One  for  Defining 
"Designed  and  Constructed  for  First 
Occupancy" 

Under  the  option  the  Department  has 
chosen  for  determining  applicabiUty  of 
the  new  construction  standards,  a 
building  would  be  considered  to  be  "for 
first  occupancy"  after  January  26, 1993, 
only  (1)  if  the  last  application  for  a 
building  permit  or  permit  extension  for 
the  facility  is  certified  to  be  complete 
(or,  in  some  jurisdictions,  received)  by  a 
State,  county,  or  local  government  after 
January  26, 1992,  and  (2)  if  the  first 
certificate  of  occupancy  is  issued  after 
January  26, 1993.  The  Department  also 
asked  for  comment  on  an  Option  Two, 
which  would  have  imposed  new 
construction  requirements  if  a 
completed  application  for  a  building 
permit  or  permit  extension  was  filed 
after  the  enactment  of  the  ADA  (July  26. 
1990).  and  the  facility  was  occupied 
after  January  26. 1993. 

The  request  for  comment  on  this  issue 
u  ew  a  large  number  of  comments 
expressing  a  wide  range  of  views.  Most 
business  groups  and  some  disability 
rights  groups  favored  Option  One,  and 
some  business  groups  and  most 
disability  rights  groups  favored  Option 
Two.  Individuals  and  government 
entities  were  equally  divided;  several 
commenters  proposed  other  options. 

Those  favoring  Option  One  pointed 
out  that  it  is  more  reasonable  in  that  it 
allows  time  for  those  subject  to  the  new 
construction  requirements  to  anticipate 
those  requirements  and  to  receive 
technical  assistance  pursuant  to  the  Act. 
Numerous  commenters  said  that  time 
frames  for  designing  and  constructing 
some  types  of  facilities  (for  example, 
health  care  facilities)  can  range  from 
two  to  four  years  or  more.  They 
expressed  concerns  that  Option  Two, 
which  would  apply  to  some  facilities 
already  under  design  or  construction  as 
of  the  date  the  Act  was  signed,  and  to 
some  on  which  construction  began 
shortly  after  enactment,  could  result  in 
cosUy  redesign  or  reconstruction  of 
those  facilities.  In  the  same  vein,  some 
Option  One  supporters  found  Option 
Two  objectionable  on  due  process 
grounds.  In  their  view.  Option  Two 
would  mean  that  in  July  1991  (upon 
issuance  of  the  final  DOJ  rule)  the 
responsible  entities  would  learn  that 
ADA  standards  had  been  in  effect  since 
July  26, 1990,  and  this  would  amount  to 
retroactive  application  of  standards. 
Numerous  commenters  characterized 
Option  Two  as  having  no  support  in  the 
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statute  and  Option  One  as  being  more 
consistent  with  congressional  intent. 

Those  who  favored  Option  Two 
pointed  out  that  it  would  include  more 
facilities  within  the  coverage  of  the  new 
construction  standards.  They  argued 
that  because  similar  accessibility 
requirements  are  in  effect  under  State 
laws,  no  hardship  would  be  imposed  by 
this  option.  Numerous  commenters  said 
that  hardship  would  also  be  eliminated 
in  light  of  their  view  that  the  ADA 
requires  compliance  with  the  Uniform 
Federal  Accessibility  Standards  (UFAS) 
until  issuance  of  DOJ  standards.  Those 
supporting  Option  Two  claimed  that  it 
was  more  consistent  with  the  statute 
and  its  legislative  history. 

The  Department  has  chosen  Option 
One  rather  than  Option  Two,  primarily 
on  the  basis  of  the  language  of  three 
relevant  sections  of  the  statute.  First, 
section  303(a)  requires  compliance  with 
accessibility  standards  set  forth,  or 
incorporated  by  reference  in,  regulations 
to  be  issued  by  the  Department  of 
Justice.  Standing  alone,  this  section 
cannot  be  read  to  require  compliance 
with  the  Department's  standards  before 
those  standards  are  issued  (through  th:; 
rulemaking).  Second,  according  to 
section  310  of  the  statute,  section  303 
becomes  effective  on  January  26, 1992. 
Thus,  section  303  cannot  impose 
requirements  on  the  design  of  buildings 
before  that  date.  Third,  while  section 
306(d)  of  the  Act  requires  compliance 
with  UFAS  if  final  regulations  have  not 
been  issued,  that  provision  cannot 
reasonably  be  read  to  take  effect  until 
July  26, 1991,  the  date  by  which  the 
Department  of  Justice  must  issue  final 
regulations  under  title  III. 

Option  Two  was  based  on  the  premise 
that  the  interim  standards  in  section 
306(d)  take  effect  as  of  the  ADA's 
enactment  (July  26, 1990),  rather  than  on 
the  date  by  which  the  Department  of 
Justice  regulations  are  due  to  be  issued 
(July  26, 1991).  The  initial  clause  of 
section  306(d)(1)  itself  is  silent  on  this 
question: 

If  final  regulations  have  not  been  issued 
pursuant  to  this  section,  for  new  construction 
for  which  a  *  *  *  building  permit  is  obtained 
prior  to  the  issuance  of  final  regulations  '  *  * 
(interim  standards  apply). 

The  approach  in  Option  Two  relies 
partly  on  the  language  of  section  310  of 
the  Act,  which  provides  that  section  306, 
the  interim  standards  provision,  takes 
effect  on  the  date  of  enactment.  Under 
this  interpretation  the  interim  standards 
provision  would  prevail  over  the 
operative  provision,  section  303,  which 
requires  that  new  construction  be 
accessible  and  which  becomes  effective 
January  26, 1992.  This  approach  would 


also  require  construing  the  language  of 
section  306(d)(1)  to  take  effect  before  the 
Department's  standards  are  due  to  be 
issued.  The  preferred  reading  of  section 
306  is  that  it  would  require  that,  if  the 
Department's  final  standards  had  not 
been  issued  by  July  26, 1991,  UFAS 
would  apply  to  certain  buildings  until 
such  time  as  the  Department's  standards 
were  issued. 

General  Substantive  Requirements  of 
the  New  Construction  Provisions 

The  rule  requires,  as  does  the  statute, 
that  covered  newly  constructed  facilities 
be  readily  accessible  to  and  usable  by 
individuals  with  disabilities.  The  phrase 
"readily  accessible  to  and  usable  by 
individuals  with  disabilities"  is  a  term 
that,  in  8lig|htly  varied  formulations,  has 
been  used  in  the  Architectural  Barriers 
Act  of  1968,  the  Fair  Housing  Act.  the 
regulations  implementing  section  504  of 
the  Rehabilitation  Act  of  1973.  and 
current  accessibility  standards.  It 
means,  with  respect  to  a  faciHty  or  a 
portion  of  a  facility,  that  it  can  be 
approached,  entered,  and  used  by 
individuals  with  disabilities  (including 
mobihty,  sensory,  and  cognitive 
impairments)  easily  and  conveniently.  A 
facility  that  is  constructed  to  meet  the 
requirements  of  the  rule's  accessibility 
standards  will  be  considered  readily 
accessible  and  usable  with  respect  to 
construction.  To  the  extent  that  a 
particular  type  or  element  of  a  facility  is 
not  specifically  addressed  by  the 
standards,  the  language  of  this  section  is 
the  safest  guide. 

A  private  entity  that  renders  an 
"accessible"  building  inaccessible  in  its 
operation,  through  policies  or  practices, 
may  be  in  violation  of  section  302  of  the 
Act.  For  example,  a  private  entity  can 
render  an  entrance  to  a  facility 
inaccessible  by  keeping  an  accessible 
entrance  open  only  during  certain  hours 
(whereas  the  facility  is  available  to 
others  for  a  greater  length  of  time).  A 
facility  could  similarly  be  rendered 
inaccessible  if  a  person  with  disabilities 
is  significantly  limited  in  her  or  his 
choice  of  a  range  of  accommodations. 

Ensuring  access  to  a  newly 
constructed  facility  will  include 
providing  access  to  the  facility  from  the 
street  or  parking  lot,  to  the  extent  the 
responsible  entity  has  control  over  the 
route  from  those  locations.  In  some 
cases,  the  private  entity  will  have  no 
control  over  access  at  the  point  where 
streets,  curbs,  or  sidewalks  already 
exist,  and  in  those  instances  the  entity  is 
encouraged  to  request  modifications  to  a 
sidewalk,  including  installation  of  curb 
cuts,  from  a  public  entity  responsible  for 
them.  However,  as  some  commenters 
pointed  out,  there  is  no  obligation  for  a 


private  entity  subject  to  title  HI  of  the 
ADA  to  seek  or  ensure  compliance  by  a 
public  entity  with  title  II.  Thus,  although 
a  locality  may  have  an  obligation  under 
title  II  of  the  Act  to  install  curb  cuts  at  a 
particular  location,  that  responsibility  is 
separate  from  the  private  entity's  title  III 
obligation,  and  any  involvement  by  a 
private  entity  in  seeking  cooperation 
from  a  public  entity  is  purely  voluntary 
in  this  context. 

Work  Areas 

Proposed  paragraph  36.401(b) 
addressed  access  to  employment  areas, 
rather  than  to  the  areas  where  goods  or 
services  are  being  provided.  The 
preamble  noted  that  the  proposed 
paragraph  provided  guidance  for  new 
construction  and  alterations  until  more 
specific  guidance  was  issued  by  the 
ATBCB  and  reflected  in  this 
Department's  regulation.  The  entire 
paragraph  has  been  deleted  from  this 
section  in  the  final  rule.  The  concepts  of 
paragraphs  (b)  (1).  (2).  and  (5)  of  the 
proposed  rule  are  included,  with 
modifications  and  expansion,  in 
ADAAG.  Paragraphs  (3)  and  (4)  of  the 
proposed  rule,  concerning  fixtures  and 
equipment,  are  not  included  in  the  rule 
or  in  ADAAG. 

Some  commenters  asserted  that 
questions  relating  to  new  construction 
and  alterations  of  work  areas  should  be 
addressed  by  the  EEOC  under  title  I.  as 
employment  concerns.  However,  the 
legislative  history  of  the  statute  clearly 
indicates  that  the  new  construction  and 
alterations  requirements  of  title  III  were 
intended  to  ensure  accessibility  of  new 
facilities  to  all  individuals,  including 
employees.  The  language  of  section  303 
sweeps  broadly  in  its  application  to  all 
public  accommodations  and  commercial 
facilities.  EEOC's  title  I  regulations  will 
address  accessibility  requirements  that 
come  into  play  when  "reasonable 
accommodation"  to  individual 
employees  or  applicants  with 
disabilities  is  mandated  under  title  I. 
The  issues  dealt  with  in  proposed 
§  36.401(b)  (1)  and  (2)  are  now 
addressed  in  ADAAG  section  4.1.1(3). 
The  Department's  proposed  paragraphs 
would  have  required  that  areas  that  will 
be  used  only  by  employees  as  work 
stations  be  constructed  so  that 
individuals  with  disabilities  could 
approach,  enter,  and  exit  the  areas, 
liiey  would  not  have  required  that  all 
individual  work  stations  be  constructed 
or  equipped  (for  example,  with  shelves 
that  are  accessible  or  adaptable)  to  be 
accessible.  This  approach  was  based  on 
the  theory  that,  as  long  as  an  employee 
with  disabilities  could  enter  the  building 
and  get  to  and  around  the  employment 
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accessibility  of  each  individual 
station.  This  principle  is  includi 
ADAAG  4.1.1(3).  Several  of  the 
comments  related  to  the  requir( 
the  proposed  ADAAG  and  havi 
addressed  in  the  accessibiUty  a 

Proposed  paragraphs  (b)  (3)  i 
would  have  required  that  consi 
be  given  to  placing  fixtures  and 
equipment  at  accessible  heighti 
first  instance,  and  to  purchasin, 
equipment  and  fixtures  that  arc 
adjustable.  These  paragraphs  h 
been  included  in  the  final  rule  1 
the  rule  in  most  instances  does 
establish  accessibility  standarc 
purchased  equipment.  (See  disi 
elsewhere  in  the  preamble  of  p 
S  36.309.)  While  the  Departmen 
encourages  entities  to  consider 
providing  accessible  or  adjusta 
fixtiu'es  and  equipment  for  emp 
this  rule  does  not  require  them 

Paragraph  (b)(5)  of  proposed 
clarified  that  proposed  paragra 
not  limit  the  requirement  that  e 
areas  other  than  individual  wo 
stations  must  be  accessible.  Fo 
example,  areas  that  are  emploj 
"common  use"  areas  and  are  n 
used  as  work  stations  (e.g.,  em] 
lounges,  cafeterias,  health  uniti 
exercise  facilities)  are  treated  i 
differently  under  this  regulatioi 
other  parts  of  a  building;  they  i 
constructed  or  altered  in  comp 
with  the  accessibility  standard 
principle  is  not  stated  in  §  36.4i 
implicit  in  the  requirements  of 
section  and  ADAAG. 

Commercial  Facilities  in  Prival 
Residences 

Section  36.401(b)  of  the  final 
new  provision  relating  to  comr 
facilities  located  in  private  res: 
The  proposed  rule  addressed  t 
requirements  in  the  preamble  t 
S  36.207,  "Places  of  public 
accommodation  located  in  pn\ 
residences."  The  preamble  sta' 
the  approach  for  commercial  fi 
would  be  the  same  as  that  for  | 
public  accommodation,  i.e.,  the 
portions  used  exclusively  as  a 
commercial  facility  or  used  as 
commercial  facility  and  for  res 
purposes  would  be  covered.  Bi 
commercial  facilities  are  only  i 
new  construction  and  alteratio 
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private  entity  subject  to  title  HI  of  the 
ADA  to  seek  or  ensure  compliance  by  a 
public  entity  with  title  II.  Thus,  although 
a  locality  may  have  an  obligation  under 
title  II  of  the  Act  to  install  curb  cuts  at  a 
particular  location,  that  responsibility  is 
separate  from  the  private  entity's  title  III 
obligation,  and  any  involvement  by  a 
private  entity  in  seeking  cooperation 
from  a  public  entity  is  purely  voluntary 
in  this  context. 

Work  Areas 

Proposed  paragraph  36.401(b) 
addressed  access  to  employment  areas, 
rather  than  to  the  areas  where  goods  or 
services  are  being  provided.  The 
preamble  noted  that  the  proposed 
paragraph  provided  guidance  for  new 
construction  and  alterations  until  more 
specific  guidance  was  issued  by  the 
ATBCB  and  reflected  in  this 
Department's  regulation.  The  entire 
paragraph  has  been  deleted  from  this 
section  in  the  final  rule.  The  concepts  of 
paragraphs  (b)  (1),  (2),  and  (5)  of  the 
proposed  rule  are  included,  with 
modifications  and  expansion,  in 
ADAAG.  Paragraphs  (3)  and  (4)  of  the 
proposed  rule,  concerning  fixtures  and 
equipment,  are  not  included  in  the  rule 
or  in  ADAAG. 

Some  commenters  asserted  that 
questions  relating  to  new  construction 
and  alterations  of  work  areas  should  be 
addressed  by  the  EEOC  under  title  I,  as 
employment  concerns.  However,  the 
legislative  history  of  the  statute  clearly 
indicates  that  the  new  construction  and 
alterations  requirements  of  title  III  were 
intended  to  ensure  accessibility  of  new 
facilities  to  all  individuals,  including 
employees.  The  language  of  section  303 
sweeps  broadly  in  its  application  to  all 
public  accommodations  and  commercial 
facilities.  EEOC's  title  I  regulations  will 
address  accessibility  requirements  that 
come  into  play  when  "reasonable 
accommodation"  to  individual 
employees  or  applicants  with 
disabilities  is  mandated  under  title  I. 
The  issues  dealt  with  in  proposed 
§  36.401(b)  (1)  and  (2)  are  now 
addressed  in  ADAAG  section  4.1.1(3). 
The  Department's  proposed  paragraphs 
would  have  required  that  areas  that  will 
be  used  only  by  employees  as  work 
stations  be  constructed  so  that 
individuals  with  disabilities  could 
approach,  enter,  and  exit  the  areas, 
liiey  would  not  have  required  that  all 
individual  work  stations  be  constructed 
or  equipped  (for  example,  with  shelves 
that  are  accessible  or  adaptable)  to  be 
accessible.  This  approach  was  based  on 
the  theory  that,  as  long  as  an  employee 
with  disabihties  could  enter  the  building 
and  get  to  and  around  the  employment 


area,  modifications  in  a  particular  work 
station  could  be  instituted  as  a 
"reasonable  accommodation"  to  that 
employee  if  the  modifications  were 
necessary  and  they  did  not  constitute  an 
undue  hardship. 

Almost  all  of  the  commenters  agreed 
with  the  proposal  to  require  access  to  a 
work  area  but  not  to  require 
accessibihty  of  each  individual  work 
station.  This  principle  is  included  in 
ADAAG  4.1.1(3).  Several  of  the 
comments  related  to  the  requirements  of 
the  proposed  ADAAG  and  have  been 
addressed  in  the  accessibility  standards. 

Proposed  paragraphs  (b)  (3)  and  (4) 
would  have  required  that  consideration 
be  given  to  placing  fixtures  and 
equipment  at  accessible  heights  in  the 
first  instance,  and  to  purchasing  new 
equipment  and  fixtures  that  are 
adjustable.  These  paragraphs  have  not 
been  included  in  the  final  rule  because 
the  rule  in  most  instances  does  not 
establish  accessibility  standards  for 
purchased  equipment.  (See  discussion 
elsewhere  in  the  preamble  of  proposed 
§  36.309.)  While  the  Department 
encourages  entities  to  consider 
providing  accessible  or  adjustable 
fixtures  and  equipment  for  employees, 
this  rule  does  not  require  them  to  do  so. 

Paragraph  (b)(5)  of  proposed  §  36.401 
clarified  that  proposed  paragraph  (b)  did 
not  limit  the  requirement  that  employee 
areas  other  than  individual  work 
stations  must  be  accessible.  For 
example,  areas  that  are  employee 
"common  use"  areas  and  are  not  solely 
used  as  work  stations  (e.g.,  employee 
lounges,  cafeterias,  health  units, 
exercise  facilities)  are  treated  no 
differently  under  this  regulation  than 
other  parts  of  a  building;  they  must  be 
constructed  or  altered  in  comphance 
with  the  accessibility  standards.  This 
principle  is  not  stated  in  §  36.401  but  is 
implicit  in  the  requirements  of  this 
section  and  ADAAG. 

Commercial  Facilities  in  Private 
Residences 

Section  36.401(b)  of  the  final  rule  is  a 
new  provision  relating  to  commercial 
facilities  located  in  private  residences. 
The  proposed  rule  addressed  these 
requirements  in  the  preamble  to 
§  36.207.  "Places  of  public 
accommodation  located  in  private 
residences."  The  preamble  stated  that 
the  approach  for  commercial  facilities 
would  be  the  same  as  that  for  places  of 
public  accommodation,  i.e.,  those 
portions  used  exclusively  as  a 
commercial  facility  or  used  as  both  a 
commercial  facility  and  for  residential 
purposes  would  be  covered.  Because 
commercial  facilities  are  only  subject  to 
new  construction  and  alterations 


requirements,  however,  the  covered 
portions  would  only  be  subject  to 
subpart  D.  This  approach  is  reflected  in 
S  3e.401(b)(l). 

The  Department  is  aware  that  the 
statutory  definition  of  "commercial 
facility"  excludes  private  residences 
because  they  are  "expressly  exempted 
from  coverage  under  the  Fair  Housing 
Act  of  1968,  as  amended."  However,  the 
Department  interprets  that  exemption  as 
applying  only  to  facilities  that  are 
exclusively  residential.  When  a  facility 
is  used  as  both  a  residence  and  a 
commercial  facility,  the  exemption  does 
not  apply. 

Paragraph  (b)(2)  is  similar  to  the  new 
paragraph  (b)  under  §  36.207,  "Places  of 
public  accommodation  located  in 
private  residences."  The  paragraph 
clarifies  that  the  covered  portion 
includes  not  only  the  space  used  as  a 
commercial  facility,  but  also  the 
elements  used  to  enter  the  commercial 
facility,  e.g.,  the  homeowner's  front 
sidewalk,  if  any;  the  doorway;  the 
hallways;  the  restroom,  if  used  by 
employees  or  visitors  of  the  commercial 
facility;  and  any  other  portion  of  the 
residence,  interior  or  exterior,  used  by 
employees  or  visitors  of  the  conunercial 
facility. 

As  in  the  case  of  public 
accommodations  located  in  private 
residences,  the  new  construction 
standards  only  apply  to  the  extent  that  a 
portion  of  the  residence  is  designed  or 
intended  for  use  as  a  commercial 
facility.  Likewise,  if  a  homeowner  alters 
a  portion  of  his  home  to  convert  it  to  a 
commercial  facility,  that  work  must  be 
done  in  comphance  with  the  alterations 
standards  in  appendix  A. 

Structural  Impracticability 

Proposed  §  36.401(c)  is  included  in  the 
final  rule  with  minor  changes.  It  details 
a  statutory  exception  to  the  new 
construction  requirement:  the 
requirement  that  new  construction  be 
accessible  does  not  apply  where  an 
entity  can  demonstrate  that  it  is 
structurally  impracticable  to  meet  the 
requirements  of  the  regulation.  This 
provision  is  also  included  in  ADAAG,  at 
section  4.1.1(5)(a). 

Consistent  with  the  legislative  history 
of  the  ADA,  this  narrow  exception  will 
apply  only  in  rare  and  unusual 
circumstances  where  unique 
characteristics  of  terrain  make 
accessibility  unusually  difficult.  Such 
limitations  for  topographical  problems 
are  analogous  to  an  acknowledged 
limitation  in  the  application  of  the 
accessibility  requirements  of  the  Fair 
Housing  Amendments  Act  (FHAA)  of 
1988. 


Almost  all  commenters  supported  this 
interpretation.  Two  commenters  argued 
that  the  DO)  requirement  is  too  limiting 
and  would  not  exempt  some  buildings 
that  should  be  exempted  because  of  soil 
conditions,  terrain,  and  other  unusual 
site  conditions.  These  commenters 
suggested  consistency  with  HUD's  Fair 
Housing  Accessibihty  Guidelines  (50  FR 
9472  (1991)),  which  generally  would 
allow  exceptions  from  accessibility 
requirements,  or  allow  compliance  with 
less  stringent  requirements,  on  sites 
with  slopes  exceeding  10%. 

The  Department  is  aware  of  the 
provisions  in  HUD's  guidelines,  which 
were  issued  on  March  6, 1991,  after 
passage  of  the  ADA  and  pubhcation  of 
the  Department's  proposed  rule.  The 
approach  taken  in  these  guidelines, 
which  apply  to  different  types  of 
construction  and  implement  different 
statutory  requirements  for  new 
construction,  does  not  bind  this 
Department  in  regulating  under  the 
ADA.  The  Department  has  included  in 
the  final  rule  the  substance  of  the 
proposed  provision,  which  is  faithful  to 
the  intent  of  the  statute,  as  expressed  in 
the  legislative  history.  (See  Senate 
report  at  70-71;  Education  and  Labor 
report  at  120.) 

The  limited  structural  impracticability 
exception  means  that  it  is  acceptable  to 
deviate  from  accessibility  requirements 
only  where  unique  characteristics  of 
terrain  prevent  the  incorporation  of 
accessibility  features  and  where 
providing  accessibility  would  destroy 
the  physical  integrity  of  a  facility.  A 
situation  in  which  a  building  must  be 
built  on  stilts  because  of  its  location  in 
marshlands  or  over  water  is  an  example 
of  one  of  the  few  situations  in  which  the 
exception  for  structural  impracticability 
would  apply. 

This  exception  to  accessibility 
requirements  should  not  be  applied  to 
situations  in  which  a  faciUty  is  located 
in  "hilly"  terrain  or  on  a  plot  of  land 
upon  which  there  are  steep  grades.  In 
such  circumstances,  accessibility  can  be 
achieved  without  destroying  the 
physical  integrity  of  a  structure,  and  is 
required  in  the  construction  of  new 
facilities. 

Some  commenters  asked  for 
clarification  concerning  when  and  how 
to  apply  the  ADA  rules  or  the  Fair 
Housing  Accessibility  Guidelines, 
especially  when  a  facility  may  be 
subject  to  both  because  of  mixed  use. 
Guidance  on  this  question  is  provided  in 
the  discussion  of  the  definitions  of  place 
of  public  accommodation  and 
commercial  facility.  With  respect  to  the 
structural  impracticabihty  exception,  a 
mixed-use  facility  could  not  take 
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advantage  of  the  Fair  Housing 
exemption,  to  the  extent  that  it  is  less 
stringent  than  the  ADA  exemption, 
except  for  those  portions  of  the  facility 
that  are  subject  only  to  the  Fair  Housing 
Act. 

As  explained  in  the  preamble  to  the 
proposed  rule,  in  those  rare 
circumstances  in  which  it  is  structurally 
impracticable  to  achieve  full  compliance 
with  accessibility  retirements  under  the 
ADA,  places  of  public  acconunodation 
and  commercial  facilities  should  still  be 
designed  and  constructed  to  incorporate 
accessibihty  features  to  the  extent  that 
the  features  are  stnictiu-ally  practicable. 
The  accessibility  requirements  should 
not  be  viewed  as  an  all-or-nothing 
proposition  in  such  circumstances. 

If  it  is  structurally  impracticable  for  a 
facihty  in  its  entirety  to  be  readily 
accessible  to  and  usable  by  people  with 
disabihties.  then  those  portions  that  can 
be  made  accessible  should  be  made 
accessible.  If  a  building  cannot  be 
constructed  in  compliance  with  the  full 
range  of  accessibility  requirements 
because  of  structural  impracticability, 
then  it  should  still  incorporate  those 
features  that  are  structurally 
practicable.  If  it  is  structiirally 
impracticable  to  make  a  particular 
facility  accessible  to  persons  who  have 
particular  types  of  disabilities,  it  is  still 
appropriate  to  require  it  to  be  made 
accessible  to  persons  with  other  types  of 
disabilities.  For  example,  a  facility  that 
is  of  necessity  built  on  stilts  and  cannot 
be  made  accessible  to  persons  who  use 
wheelchairs  because  it  is  structurally 
impracticable  to  do  so,  must  be  made 
accessible  for  individuals  with  vision  or 
hearing  impairments  or  other  kinds  of 
disabilities. 

Elevator  Exemption 

Section  36.401(d)  implements  the 
"elevator  exemption"  for  new 
construction  in  section  303(b)  of  the 
ADA.  The  elevator  exemption  is  an 
exception  to  the  general  requirement 
that  new  facilities  be  readily  accessible 
to  and  usable  by  individuals  with 
disabilities.  Generally,  an  elevator  is  the 
most  common  way  to  provide 
individuals  who  use  wheelchairs  "ready 
access"  to  floor  levels  above  or  below 
the  ground  floor  of  a  multi-story 
building.  Congress,  however,  chose  not 
to  require  elevators  in  new  small 
buildings,  that  is,  those  with  less  than 
three  stories  or  less  than  3,000  square 
feet  per  story.  In  buildings  eligible  for 
the  exemption,  therefore,  "ready  access" 
from  the  building  entrance  to  a  floor 
above  or  below  the  ground  floor  is  not 
required,  because  the  statute  does  not 
require  that  an  elevator  be  installed  in 
such  buildings.  The  elevator  exemption 


does  not  apply,  however,  to  a  facility 
housing  a  shopping  center,  a  shopping 
mall,  or  the  professional  ofHce  of  a 
health  care  provider,  or  other  categories 
of  facilities  as  determined  by  the 
Attorney  General.  For  example,  a  new 
office  building  that  will  have  only  two 
stories,  with  no  elevator  planned,  will 
not  be  required  to  have  an  elevator, 
even  if  each  story  has  20.000  square  feet. 
In  other  words,  having  either  less  than 
3000  square  feet  per  story  or  less  than 
three  stories  qualifies  a  facility  for  the 
exemption:  it  need  not  quahfy  for  the 
exemption  on  both  counts.  Similarly,  a 
facility  that  has  five  stories  of  2800 
square  feet  each  qualifies  for  the 
exemption.  If  a  facility  has  three  or  more 
stories  at  any  point,  it  is  not  eligible  for 
the  elevator  exemption  unless  all  the 
stories  are  less  than  3000  square  feet. 

The  terms  "shopping  center  or 
shopping  mall"  and  "professional  office 
of  a  health  care  provider"  are  defined  in 
this  section.  They  are  substantively 
identical  to  the  definitions  included  in 
the  proposed  rule  in  §  36.104, 
"Definitions."  They  have  been  moved  to 
this  section  because,  as  commenters 
pointed  out,  they  are  relevant  only  for 
the  purposes  of  the  elevator  exemption, 
and  inclusion  in  the  general  definitions 
section  could  give  the  incorrect 
impression  that  an  office  of  a  health 
care  provider  is  not  covered  as  a  place 
of  public  accommodation  under  other 
sections  of  the  rule,  unless  the  office 
falls  within  the  definition. 

For  purposes  of  §  36.401,  a  "shopping 
center  or  shopping  mall"  is  (1)  a  building 
housing  five  or  more  sales  or  rental 
establishments,  or  (2)  a  series  of 
buildings  on  a  common  site,  either  under 
common  ownership  or  common  control 
or  developed  either  as  one  project  or  as 
a  series  of  related  projects,  housing  five 
or  more  sales  or  rental  establishments. 
The  term  "shopping  center  or  shopping 
mall"  only  includes  floor  levels 
containing  at  least  one  sales  or  rental 
establishment,  or  any  floor  level  that 
was  designed  or  intended  for  use  by  at 
least  one  sales  or  rental  establishment. 
Any  sales  or  rental  establishment  of 
the  type  that  is  included  in  paragraph  (5) 
of  the  definition  of  "place  of  public 
accommodation"  (for  example,  a  bakery, 
grocery  store,  clothing  store,  or 
hardware  store)  is  considered  a  sales  or 
rental  establishment  for  purposes  of  this 
definition:  the  other  types  of  public 
accommodations  (e.g..  restaiu-ants. 
laundromats,  banks,  travel  services, 
health  spas)  are  not. 

In  the  preamble  to  the  proposed  rule, 
the  Department  sought  comment  on 
whether  the  definition  of  "shopping 
center  or  mall"  should  be  expanded  to 


include  any  of  these  other  types  of 
public  acconunodations.  The 
Department  also  sought  comment  on 
whether  a  series  of  buildings  should  fall 
within  the  definition  only  if  they  are 
physically  connected. 

Most  of  those  responding  to  the  first 
question  (overwhelmingly  groups 
representing  people  with  disabilities,  or 
individual  commenters)  urged  that  the 
definition  encompass  more  places  of 
public  accommodation,  such  as 
restaurants,  motion  pictiu-e  houses, 
laundromats,  dry  cleaners,  and  banks. 
They  pointed  out  that  often  it  is  not 
known  what  types  of  establishments 
will  be  tenants  in  a  new  facility.  In 
addition,  they  noted  that  malls  are 
advertised  as  entities,  that  their  appeal 
is  in  the  "package"  of  services  offered  to 
the  public,  and  that  this  package  often 
includes  the  additional  types  of 
establishments  mentioned. 

Commenters  representing  business 
groups  sought  to  exempt  banks,  travel 
services,  grocery  stores,  drug  stores,  and 
freestanding  retail  stores  from  the 
elevator  requirement.  They  based  this 
request  on  the  desire  to  continue  the 
practice  in  some  locations  of 
incorporating  mezzanines  housing 
administrative  offices,  raised 
pharmacist  areas,  and  raised  areas  in 
the  front  of  supermarkets  that  house 
safes  and  are  used  by  managers  to 
oversee  operations  of  check-out  aisles 
and  other  functions.  Many  of  these 
concerns  are  adequately  addressed  by 
ADAAG.  Apart  from  those  addressed  by 
ADAAG,  the  Department  sees  no  reason 
to  treat  a  particular  type  of  sales  or 
rental  establishment  differently  from 
any  other.  Although  banks  and  travel 
services  are  not  included  as  "sales  or 
rental  establishments,"  because  they  do 
not  fall  under  paragraph  (5)  of  the 
definition  of  place  of  public 
accommodation,  grocery  stores  and  drug 
stores  are  included. 

The  Department  has  declined  to 
include  places  of  public  accommodation 
other  than  sales  or  rental  establishments 
in  the  definition.  The  statutory  definition 
of  "public  accommodation"  (section 
301(7))  lists  12  types  of  establishments 
that  are  considered  public 
accommodations.  Category  (E)  includes 
"a  bakery,  grocery  store,  clothing  store, 
hardware  store,  shopping  center,  or 
other  sales  or  rental  establishment." 
This  arrangement  suggests  that  it  is  only 
these  types  of  estabhshments  that 
would  make  up  a  shopping  center  for 
purposes  of  the  statute.  To  include  all 
types  of  places  of  public 
accommodation,  or  those  from  6  or  7  of 
the  categories,  as  commenters  suggest, 
would  overly  limit  the  elevator 
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include  any  of  these  other  types  of 
public  accommodations.  The 
Department  also  sought  comment  on 
whether  a  series  of  buildings  should  fall 
within  the  definition  only  if  they  are 
physically  connected. 

Most  of  those  responding  to  the  first 
question  (overwhelmingly  groups 
representing  people  with  disabilities,  or 
individual  commenters)  urged  that  the 
definition  encompass  more  places  of 
public  accommodation,  such  as 
restaurants,  motion  pictiu'e  houses, 
laundromats,  dry  cleaners,  and  banks. 
They  pointed  out  that  often  it  is  not 
known  what  types  of  establishments 
will  be  tenants  in  a  new  facility.  In 
addition,  they  noted  that  malls  are 
advertised  as  entities,  that  their  appeal 
is  in  the  "package"  of  services  offered  to 
the  public,  and  that  this  package  often 
includes  the  additional  types  of 
establishments  mentioned. 

Commenters  representing  business 
groups  sought  to  exempt  banks,  travel 
services,  grocery  stores,  drug  stores,  and 
freestanding  retail  stores  from  the 
elevator  requirement.  They  based  this 
request  on  the  desire  to  continue  the 
practice  in  some  locations  of 
incorporating  mezzanines  housing 
administrative  offices,  raised 
pharmacist  areas,  and  raised  areas  in 
the  front  of  supermarkets  that  house 
safes  and  are  used  by  managers  to 
oversee  operations  of  check-out  aisles 
and  other  functions.  Many  of  these 
concerns  are  adequately  addressed  by 
ADAAG.  Apart  from  those  addressed  by 
ADAAG,  the  Department  sees  no  reason 
to  treat  a  particular  type  of  sales  or 
rental  establishment  differently  from 
any  other.  Although  banks  and  travel 
services  are  not  included  as  "sales  or 
rental  establishments,"  because  they  do 
not  fall  under  paragraph  (5)  of  the 
definition  of  place  of  public 
accommodation,  grocery  stores  and  drug 
stores  are  included. 

The  Department  has  declined  to 
include  places  of  public  accommodation 
other  than  sales  or  rental  establishments 
in  the  definition.  The  statutory  definition 
of  "public  accommodation"  (section 
301(7))  lists  12  types  of  establishments 
that  are  considered  public 
accommodations.  Category  (E)  includes 
"a  bakery,  grocery  store,  clothing  store, 
hardware  store,  shopping  center,  or 
other  sales  or  rental  establishment." 
This  arrangement  suggests  that  it  is  only 
these  types  of  establishments  that 
would  make  up  a  shopping  center  for 
purposes  of  the  statute.  To  include  all 
types  of  places  of  public 
accommodation,  or  those  from  6  or  7  of 
the  categories,  as  commenters  suggest, 
would  overly  limit  the  elevator 


exemption;  the  universe  of  facilities 
covered  by  the  definition  of  "shopping 
center"  could  well  exceed  the  number  of 
multitenant  facilities  not  covered,  which 
would  render  the  exemption  almost 
meaningless. 

For  similar  reasons,  the  Department  is 
retaining  the  requirement  that  a  building 
or  series  of  buildings  must  house  five  or 
more  sales  or  rental  establishments 
before  it  falls  within  the  definition  of 
'shopping  center."  Numerous 
commenters  objected  to  the  number  and 
requested  that  the  number  be  lowered 
from  five  to  three  or  four.  Lowering  the 
number  in  this  manner  would  include  an 
inordinately  large  number  of  two-story 
multitenant  buildings  within  the 
category  of  those  required  to  have 
elevators. 

The  responses  to  the  question 
concerning  whether  a  series  of  buildings 
should  be  connected  in  order  to  be 
covered  were  varied.  Generally, 
disability  rights  groups  and  some 
government  agencies  said  a  series  of 
buildings  should  not  have  to  be 
connected,  and  pointed  to  a  trend  in 
some  areas  to  build  shopping  centers  in 
a  garden  or  village  setting.  The 
Department  agrees  that  this  design 
choice  should  not  negite  the  elevator 
requirement  for  new  construction.  Some 
business  groups  answered  the  question 
in  the  affirmative,  and  some  suggested  a 
different  definition  of  shopping  center. 
For  example,  one  commenter 
recommended  the  addition  of  a 
requirement  that  the  five  or  more 
establishments  be  physically  connected 
on  the  non-ground  floors  by  a  common 
pedestrian  walkway  or  pathway, 
because  otherwise  a  series  of  stand- 
alone facilities  would  have  to  comply 
with  the  elevator  requirement,  which 
would  be  unduly  burdensome  and 
perhaps  infeasible.  Another  suggested 
use  of  what  it  characterized  as  the 
standard  industry  definition:  "A  group 
of  retail  stores  and  related  business 
facilities,  the  whole  planned,  developed, 
operated  and  managed  as  a  unit."  While 
the  rule's  definition  would  reach  a  series 
of  related  projects  that  are  under 
common  control  but  were  not  developed 
as  a  single  project,  the  Department 
considers  such  a  facility  to  be  a 
shopping  center  within  the  meaning  of 
the  statute.  However,  in  light  of  the 
hardship  that  could  confront  a  series  of 
existing  small  stand-alone  buildings  if 
elevators  were  required  in  alterations, 
the  Department  has  included  a  common 
access  route  in  the  definition  of 
shopping  center  or  shopping  mall  for 
purposes  of  (  36.404. 

Some  commenters  suggested  that 
access  to  restrooms  and  other  shared 


facilities  open  to  the  public  should  be 
required  even  if  those  facilities  were  not 
on  a  shopping  floor.  Such  a  provision 
with  respect  to  toilet  or  bathing  facilities 
is  included  in  the  elevator  exception  in 
final  ADAAG  4.1.3(5). 

For  purposes  of  this  subpart,  the  rule 
does  not  distinguish  between  a 
"shopping  mall"  (usually  a  building  with 
a  roofed-over  common  pedestrian  area 
serving  more  than  one  tenant  in  which  a 
majority  of  the  tenants  have  a  main 
entrance  from  the  common  pedestrian 
area)  and  a  "shopping  center"  (e.g..  a 
"shopping  strip").  Any  facility  housing 
five  or  more  of  the  types  of  sales  or 
rental  establishments  described, 
regardless  of  the  number  of  other  types 
of  places  of  pubhc  accommodation 
housed  there  (e.g..  offices,  movie 
theatres,  restaurants),  is  a  shopping 
center  or  shopping  mall. 

For  example,  a  two-story  facility  built 
for  mixed-use  occupancy  on  both  floors 
(e.g.,  by  sales  and  rental  establishments, 
a  movie  theater,  restaurants,  and 
general  office  space)  is  a  shopping 
center  or  shopping  mall  if  it  houses  five 
or  more  sales  or  rental  establishments.  If 
none  of  these  establishments  is  located 
on  the  second  floor,  then  only  the 
ground  floor,  which  contains  the  sales  or 
rental  establishments,  would  be  a 
"shopping  center  or  shopping  mall," 
unless  the  second  floor  was  designed  or 
intended  for  use  by  at  least  one  sales  or 
rental  establishment.  In  determining 
whether  a  floor  was  intended  for  such 
use,  factors  to  be  considered  include  the 
types  of  establishments  that  first 
occupied  the  floor,  the  nature  of  the 
developer's  marketing  strategy,  i.e.. 
what  types  of  establishments  were 
sought,  and  inclusion  of  any  design 
features  particular  to  rental  and  sales 
establishments, 

A  "professional  office  of  a  health  care 
provider"  is  defined  as  a  location  where 
a  person  or  entity  regulated  by  a  State 
to  provide  professional  services  related 
to  the  physical  or  mental  health  of  an 
individual  makes  such  services 
available  to  the  public.  In  a  two-story 
development  that  houses  health  care 
providers  only  on  the  ground  floor,  the 
"professional  office  of  a  health  care 
provider"  is  limited  to  the  ground  floor 
unless  the  second  floor  was  designed  or 
intended  for  use  by  a  health  care 
provider.  In  determining  if  a  floor  was 
intended  for  such  use.  factors  to  be 
considered  include  whether  the  facility 
was  constructed  with  special  plumbing, 
electrical,  or  other  features  needed  by 
health  care  providers,  whether  the 
developer  marketed  the  facility  as  a 
medical  office  center,  and  whether  any 
of  the  establishments  that  first  occupied 


the  floor  was,  in  fact,  a  health  care 
provider. 

In  addition  to  requiring  that  a  building 
that  is  a  shopping  center,  shopping  mall, 
or  the  professional  office  of  a  health 
care  provider  have  an  elevator 
regardless  of  square  footage  or  number 
of  floors,  the  ADA  (section  303(b)) 
provides  that  the  Attorney  General  may 
determine  that  a  particular  category  of 
facilities  requires  the  installation  of 
elevators  based  on  the  usage  of  the 
facilities.  The  Department,  as  it 
proposed  to  do.  has  added  to  the 
nonexempt  categories  terminals,  depots, 
or  other  stations  used  for  specified 
public  transportation,  and  airport 
passenger  terminals.  Numerous 
commenters  in  all  categories  endorsed 
this  proposal;  none  opposed  it.  It  is  not 
uncommon  for  an  airport  passenger 
terminal  or  train  station,  for  example,  to 
have  only  two  floors,  with  gates  on  both 
floors.  Because  of  the  significance  of 
transportation,  because  a  person  with 
disabilities  could  be  arriving  or 
departing  at  any  gate,  and  because 
inaccessible  facilities  could  result  in  a 
total  denial  of  transportation  services,  it 
is  reasonable  to  require  that  newly 
constructed  transit  facilities  be 
accessible,  regardless  of  square  footage    • 
or  number  of  floors.  One  comment 
suggested  an  amendment  that  would 
treat  terminals  and  stations  similarly  to 
shopping  centers,  by  requiring  an 
accessible  route  only  to  those  areas 
used  for  passenger  loading  and 
unloading  and  for  other  passenger 
services.  Paragraph  (d)(2)(ii)  has  been 
modified  accordingly. 

Some  commenters  suggested  that 
other  types  of  facilities  (e.g.,  educational 
facilities,  libraries,  museums, 
conmiercial  facihties,  and  social  service 
facilities)  should  be  included  in  the 
category  of  nonexempt  facilities.  The 
Department  has  not  found  adequate 
justification  for  including  any  other 
types  of  facihties  in  the  nonexempt 
category  at  this  time. 

Section  36.401(d)(2)  establishes  the 
operative  requirements  concerning  the 
elevator  exemption  and  its  application 
to  shopping  centers  and  malls, 
professional  offices  of  health  care 
providers,  transit  stations,  and  airport 
passenger  terminals.  Under  the  rule's 
framework,  it  is  necessary  first  to 
determine  if  a  new  facility  (including 
one  or  more  buildings)  houses  places  of 
public  accommodation  or  commercial 
facilities  that  are  in  the  categories  for 
which  elevators  are  required.  If  so,  and 
the  facility  is  a  shopping  center  or 
shopping  mall,  or  a  professional  office  of 
a  health  care  provider,  then  any  area 
housing  such  an  office  or  a  sales  or 
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rental  establishment  or  the  professional 
office  of  a  health  care  provider  is  not 
entitled  to  the  elevator  exemption. 

The  following  examples  illustrate  the 
application  of  these  principles: 

1.  A  shopping  mall  has  an  upper  and  a 
lower  level.  There  are  two  "anchor 
stores"  (in  this  case,  major  department 
stores  at  either  end  of  the  mall,  both 
with  exterior  entrances  and  an  entrance 
on  each  level  from  the  common  area).  In 
addition,  there  are  30  stores  (sales  or 
rental  establishments)  on  the  upper 
level,  all  of  which  have  entrances  from  a 
common  central  area.  There  are  30 
stores  on  the  lower  level,  all  of  which 
have  entrances  from  a  common  central 
area.  According  to  the  rule,  elevator 
access  must  be  provided  to  each  store 
and  to  each  level  of  the  anchor  stores. 
This  requirement  could  be  satisfied  with 
respect  to  the  60  stores  through 
elevators  connecting  the  two  pedestrian 
levels,  provided  that  an  individual  could 
travel  from  the  elevator  to  any  other 
point  on  that  level  (i.e..  into  any  store 
through  a  common  pedestrian  area)  on 
an  accessible  path. 

2.  A  commercial  (nonresidential) 
"townhouse"  development  is  composed 
of  20  two-story  attached  buildings.  The 
facility  is  developed  as  one  project,  with 
common  ownership,  and  the  space  will 
be  leased  to  retailers.  Each  building  has 
one  accessible  entrance  from  a 
pedestrian  walk  to  the  first  floor.  From 
that  point,  one  can  enter  a  store  on  the 
first  floor,  or  walk  up  a  flight  of  stairs  to 
a  store  on  the  second  floor.  All  40  stores 
must  be  accessible  at  ground  floor  level 
or  by  accessible  vertical  access  from 
that  level.  This  does  not  mean,  however, 
that  20  elevators  must  be  installed. 
Access  could  be  provided  to  the  second 
floor  by  an  elevator  from  the  pedestrian 
area  on  the  lower  level  to  an  upper 
walkway  connecting  all  the  areas  on  the 
second  floor. 

3.  In  the  same  type  of  development,  it 
is  planned  that  retail  stores  will  be 
housed  exclusively  on  the  ground  floor, 
with  only  office  space  (not  professional 
offices  of  health  care  providers)  on  the 
second.  Elevator  access  need  not  be 
provided  to  the  second  floor  because  all 
the  sales  or  rental  establishments  (the 
entities  that  make  the  facility  a  shopping 
center)  are  located  on  an  accessible 
ground  floor. 

4.  In  the  same  type  of  development, 
the  space  is  designed  and  marketed  as 
medical  or  office  suites,  or  as  a  medical 
office  facility.  Accessible  vertical  access 
must  be  provided  to  all  areas,  as 
described  in  example  2. 

Some  commenters  suggested  that 
building  owners  who  knowingly  lease  or 
rent  space  to  nonexempt  places  of 
public  accommodation  would  violate 


§  36.401.  However,  the  Department  does 
not  consider  leasing  or  renting 
inaccessible  space  in  itself  to  constitute 
a  violation  of  this  part.  Nor  does  a 
change  in  use  of  a  facility,  with  no 
accompanying  alterations  (e.g.,  if  a 
psychiatrist  replaces  an  attorney  as  a 
tenant  in  a  second-floor  office,  but  no 
alterations  are  made  to  the  office) 
trigger  accessibility  requirements. 

Entities  cannot  evade  the 
requirements  of  this  section  by 
constructing  facilities  in  such  a  way  that 
no  story  is  intended  to  constitute  a 
"ground  floor."  For  example,  if  a  private 
entity  constructs  a  building  whose  main 
entrance  leads  only  to  stairways  or 
escalators  that  connect  with  upper  or 
lower  floors,  the  Department  would 
consider  at  least  one  level  of  the  facility 
a  ground  story. 

The  rule  requires  in  §  36.401(d)(3), 
consistent  with  the  proposed  rule.  that, 
even  if  a  building  falls  within  the 
elevator  exemption,  the  floor  or  floors 
other  than  the  ground  floor  must 
nonetheless  be  accessible,  except  for 
elevator  access,  to  individuals  with 
disabilities,  including  people  who  use 
wheelchairs.  This  requirement  applies  to 
buildings  that  do  not  house  sales  or 
rental  establishments  or  the  professional 
offices  of  a  health  care  provider  as  well 
as  to  those  in  which  such  establishments 
or  offices  are  all  located  on  the  ground 
floor.  In  such  a  situafion.  litde  added 
cost  is  entailed  in  making  the  second 
floor  accessible,  because  it  is  similar  in 
structure  and  floor  plan  to  the  groiuid 
floor. 

There  are  several  reasons  for  this 
provision.  First,  some  individuals  who 
are  mobility  impaired  may  work  on  a 
building's  second  floor,  which  they  can 
reach  by  stairs  and  the  use  of  crutches; 
however,  the  same  individuals,  once 
they  reach  the  second  floor,  may  then 
use  a  wheelchair  that  is  kept  in  the 
office.  Secondly,  because  the  first  floor 
will  be  accessible,  there  will  be  little 
additional  cost  entailed  in  making  the 
second  floor,  with  the  same  structure 
and  generally  the  same  floor  plan, 
accessible.  In  addition,  the  second  floor 
must  be  accessible  to  those  persons  with 
disabilities  who  do  not  need  elevators 
for  level  changes  (for  example,  persons 
with  sight  or  hearing  impairments  and 
those  with  certain  mobility 
impairments).  Finally,  if  an  elevator  is 
installed  in  the  future  for  any  reason, 
full  access  to  the  floor  will  be  facilitated. 

One  commenter  asserted  that  this 
provision  goes  beyond  the  Department's 
authority  under  the  Act,  and  disagreed 
with  the  Department's  claim  that  little 
additional  cost  would  be  entailed  in 
compliance.  However,  the  provision  is 
taken  direcdy  from  the  legislative 


history  (see  Education  and  Labor  report 
at  114). 

One  commenter  said  that  where  an 
elevator  is  not  required,  platform  lifts 
should  be  required.  Two  commenters 
pointed  out  that  the  elevator  exemption 
is  really  an  exemption  from  the 
requirement  for  providing  an  accessible 
route  to  a  second  floor  not  served  by  an 
elevator.  The  Department  agrees  with 
the  latter  comment.  Lifts  to  provide 
access  between  floors  are  not  required 
in  buildings  that  are  not  required  to 
have  elevators.  This  point  is  specifically 
addressed  in  the  appendix  to  ADAAG 
(§  4.1.3(5)).  ADAAG  also  addresses  in 
detail  the  situations  in  which  lifts  are 
permitted  or  required. 

Section  36.402    Alterations 

Sections  36.402-36.405  implement 
section  303(a)(2)  of  the  Act.  which 
requires  that  alterations  to  existing 
facilities  be  made  in  a  way  that  ensures 
that  the  altered  portion  is  readily 
accessible  to  and  usable  by  individuals 
with  disabihties.  This  part  does  not 
require  alterations;  it  simply  provides 
that  when  alterations  are  undertaken, 
they  must  be  made  in  a  manner  that 
provides  access. 

Section  36.402(a)(1)  provides  that  any 
alteration  to  a  place  of  public 
accommodation  or  a  commercial  facility, 
after  January  26. 1992.  shall  be  made  so 
as  to  ensure  that,  to  the  maximum 
extent  feasible,  the  altered  portions  of 
the  facility  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs. 

The  proposed  rule  provided  that  an 
alteration  would  be  deemed  to  be 
undertaken  after  January  26. 1992.  if  the 
physical  alteration  of  the  property  is  in 
progress  after  that  date.  Commenters 
pointed  out  that  this  provision  would,  in 
some  cases,  produce  an  unjust  result  by 
requiring  the  redesign  or  retrofitting  of 
projects  initiated  before  this  part 
established  the  ADA  accessibility 
standards.  The  Department  agrees  that 
the  proposed  rule  would,  in  some 
instances,  unfairly  penalize  projects  that 
were  substantially  completed  before  the 
effective  date.  Therefore,  paragraph 
(a)(2)  has  been  revised  to  specify  that  an 
alteration  will  be  deemed  to  be 
undertaken  after  January  26. 1992.  if  the 
physical  alteration  of  the  property 
begins  after  that  date.  As  a  matter  of 
interpretation,  the  Department  will 
construe  this  provision  to  apply  to 
alterations  that  require  a  permit  from  a 
State,  County  or  local  government,  if 
physical  alterations  pursuant  to  the 
terms  of  the  permit  begin  after  January 
26, 1992.  "Hie  Department  recognizes  that 


this  application  of  the  effectiv 
may  require  redesign  of  some 
that  were  planned  prior  to  the 
publication  of  this  part,  but  nc 
retrofitting  will  be  required  of 
on  which  the  physical  alterati 
initiated  prior  to  the  effective 
Act.  Of  course,  nothing  in  this 
any  way  alters  the  obligation 
facility  to  remove  architecture 
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such  barrier  removal  is  readil; 
achievable. 

Paragraph  (b)  provides  that 
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change  to  a  place  of  public 
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disabilities. 

The  Department  received  a 
number  of  comments  on  the  e 
provided  in  paragraphs  (b)(1) 
of  the  proposed  rule.  Some  co 
urged  the  Department  to  limit 
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Department's  regulation  to  be 
with  the  accessibility  guidelir 
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Architectural  and  Transporta 
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Although  the  legislative  histo: 
contemplates  that,  in  some  in 
the  ADA  accessibility  standa 
exceed  the  current  MGRAD 
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the  view  of  the  drafters  that  " 
changes  such  as  painting  or  p 
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(Education  and  Labor  report  < 
Judiciary  report  at  64).  and.  tl 
are  not  alterations.  The  propc 
was  based  on  the  existing  K4 
definition  of  "alteration."  The 
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consistent  with  ADAAG,  incc 
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Some  commenters  sought  c 
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history  (see  Education  and  Labor  report 
at  114). 

One  commenter  said  that  where  an 
elevator  is  not  required,  platform  lifts 
should  be  required.  Two  commenters 
pointed  out  that  the  elevator  exemption 
is  really  an  exemption  from  the 
requirement  for  providing  an  accessible 
route  to  a  second  floor  not  served  by  an 
elevator.  The  Department  agrees  with 
the  latter  comment.  Lifts  to  provide 
access  between  floors  are  not  required 
in  buildings  that  are  not  required  to 
have  elevators.  This  point  is  specifically 
addressed  in  the  appendix  to  ADAAG 
(§  4.1.3(5)).  ADAAG  also  addresses  in 
detail  the  situations  in  which  hfts  are 
permitted  or  required. 

Section  36.402    Alterations 

Sections  36.402-36.405  implement 
section  303(a)(2)  of  the  Act,  which 
requires  that  alterations  to  existing 
facilities  be  made  in  a  way  that  ensures 
that  the  altered  portion  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.  This  part  does  not 
require  alterations;  it  simply  provides 
that  when  alterations  are  undertaken, 
they  must  be  made  in  a  manner  that 
provides  access. 

Section  36.402(a)(1)  provides  that  any 
alteration  to  a  place  of  public 
accommodation  or  a  commercial  facility, 
after  January  26, 1992,  shall  be  made  so 
as  to  ensure  that,  to  the  maximum 
extent  feasible,  the  altered  portions  of 
the  facility  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs. 

The  proposed  rule  provided  that  an 
alteration  would  be  deemed  to  be 
undertaken  after  January  26, 1992,  if  the 
physical  alteration  of  the  property  is  in 
progress  after  that  date.  Commenters 
pointed  out  that  this  provision  would,  in 
some  cases,  produce  an  unjust  result  by 
requiring  the  redesign  or  retrofitting  of 
projects  initiated  before  this  part 
established  the  ADA  accessibility 
standards.  The  Department  agrees  that 
the  proposed  rule  would,  in  some 
instances,  unfairly  penalize  projects  that 
were  substantially  completed  before  the 
effective  date.  Therefore,  paragraph 
(a)(2)  has  been  revised  to  specify  that  an 
alteration  will  be  deemed  to  be 
undertaken  after  January  26, 1992,  if  the 
physical  alteration  of  the  property 
begins  after  that  date.  As  a  matter  of 
interpretation,  the  Department  will 
construe  this  provision  to  apply  to 
alterations  that  require  a  permit  from  a 
State,  County  or  local  government,  if 
physical  alterations  pursuant  to  the 
terms  of  the  permit  begin  after  January 
26, 1992.  The  Department  recognizes  that 


this  application  of  the  effective  date 
may  require  redesign  of  some  facilities 
that  were  planned  prior  to  the 
publication  of  this  part,  but  no 
retrofitting  will  be  required  of  facilities 
on  which  the  physical  alterations  were 
initiated  prior  to  the  effective  date  of  the 
Act.  Of  course,  nothing  in  this  section  in 
any  way  alters  the  obligation  of  any 
facility  to  remove  architectural  barriers 
in  existing  facilities  to  the  extent  that 
such  barrier  removal  is  readily 
achievable. 

Paragraph  (b)  provides  that,  for  the 
purposes  of  this  part,  an  "alteration"  is  a 
change  to  a  place  of  pubUc 
accommodation  or  a  commercial  facility 
that  affects  or  could  affect  the  usability 
of  the  building  or  facility  or  any  part 
thereof.  One  commenter  suggested  that 
the  concept  of  usability  should  apply 
only  to  those  changes  that  affect  access 
by  persons  wdth  disabilities.  The 
Department  remains  convinced  that  the 
Act  requires  the  concept  of  "usability" 
to  be  read  broadly  to  include  any 
change  that  affects  the  usability  of  the 
facility,  not  simply  changes  that  relate 
directly  to  access  by  individuals  with 
disabilities. 

The  Department  received  a  significant 
number  of  comments  on  the  examples 
provided  in  paragraphs  (b)(1)  and  (b)(2) 
of  the  proposed  rule.  Some  commenters 
urged  the  Department  to  limit  the 
application  of  this  provision  to  major 
structural  modifications,  while  others 
asserted  that  it  should  be  expanded  to 
include  cosmetic  changes  such  as 
painting  and  wallpapering.  The 
Department  beheves  that  neither 
approach  is  consistent  with  the 
legislative  history,  which  requires  this 
Department's  regulation  to  be  consistent 
with  the  accessibility  guidelines 
(ADAAG)  developed  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB). 
Although  the  legislative  history 
contemplates  that,  in  some  instances, 
the  ADA  accessibility  standards  will 
exceed  the  current  MGRAD 
requirements,  it  also  clearly  indicates 
the  view  of  the  drafters  that  "minor 
changes  such  as  painting  or  papering 
walls  *  *  *  do  not  affect  usability" 
(Education  and  Labor  report  at  111, 
Judiciary  report  at  64),  and,  therefore, 
are  not  alterations.  The  proposed  rule 
was  based  on  the  existing  MGRAD 
definition  of  "alteration."  The  language 
of  the  final  rule  has  been  revised  to  be 
consistent  with  ADAAG,  incorporated 
as  appendix  A  to  this  part. 

Some  commenters  sought  clarification 
of  the  intended  scope  of  this  section. 
The  proposed  rule  contained 
illustrations  of  changes  that  affect 


usability  and  those  that  do  not.  The 
intent  of  the  illustrations  was  to  explain 
the  scope  of  the  alterations  requirement; 
the  effect  was  to  obscure  it.  As  a  result 
of  the  illustrations,  some  conunenters 
concluded  that  any  alteration  to  a 
facility,  even  a  minor  alteration  such  as 
relocating  an  electrical  outlet,  would 
trigger  an  extensive  obligation  to 
provide  access  throughout  an  entire 
facility.  That  result  was  never 
contemplated. 

Therefore,  in  this  final  rule  paragraph 
(b)(1)  has  been  revised  to  include  the 
major  provisions  of  paragraphs  (b)(1) 
and  (b)(2)  of  the  proposed  rule.  The 
examples  in  the  proposed  rule  have 
been  deleted.  Paragraph  (b)(1)  now 
provides  that  alterations  include,  but  are 
not  limited  to,  remodeling,  renovation, 
rehabilitation,  reconstruction,  historic 
restoration,  changes  or  rearrangement  in 
structiu-al  parts  or  elements,  and 
changes  or  rearrangement  in  the  plan 
configuration  of  walls  and  full-height 
partitions.  Normal  maintenance, 
reroofing.  painting  or  wallpapering, 
asbestos  removal,  or  changes  to 
mechanical  and  electrical  systems  are 
not  alterations  unless  they  affect  the 
usability  of  building  or  facility. 

Paragraph  (b)(2)  of  this  final  rule  was 
added  to  clarify  the  scope  of  the 
alterations  requirement.  Paragraph  (b)(2) 
provides  that  if  existing  elements, 
spaces,  or  common  areas  are  altered, 
then  each  such  altered  element,  space, 
or  area  shall  comply  with  the  apphcable 
provisions  of  appendix  A  (ADAAG).  As 
provided  in  §  36.403,  if  an  altered  space 
or  area  is  an  area  of  the  facility  that 
contains  a  primary  function,  then  the 
requirements  of  that  section  apply. 

"Therefore,  when  an  entity  undertakes 
a  minor  alteration  to  a  place  of  public 
accommodation  or  commercial  facility, 
such  as  moving  an  electrical  outlet,  the 
new  outlet  must  be  installed  in 
compliance  with  ADAAG.  (Alteration  of 
the  elements  listed  in  §  36.403(c)(2) 
cannot  trigger  a  path  of  travel 
obligation.)  If  the  alteration  is  to  an 
area,  such  as  an  employee  lounge  or 
locker  room,  that  is  not  an  area  of  the 
facility  that  contains  a  primary  function, 
that  area  must  comply  with  ADAAG.  It 
is  only  when  an  alteration  affects  access 
to  or  usability  of  an  area  containing  a 
primary  function,  as  opposed  to  other 
areas  or  the  elements  listed  in 
§  36.403(c)(2),  that  the  path  of  travel  to 
the  altered  area  must  be  made 
accessible. 

The  Department  received  relatively 
few  comments  on  paragraph  (c),  which 
explains  the  statutory  phrase  "to  the 
maximuin  extent  feasible."  Some 
commenters  suggested  that  the 


regulation  should  specify  that  cost  is  a 
factor  in  determining  whether  it  is 
feasible  to  make  an  altered  area 
accessible.  The  legislative  history  of  the 
ADA  indicates  that  the  concept  of 
feasibility  only  reaches  the  question  of 
whether  it  is  possible  to  make  the 
alteration  accessible  in  compUance  with 
this  part.  Costs  are  to  be  considered 
only  when  an  alteration  to  an  area 
containing  a  primary  fimction  triggers  an 
additional  requirement  to  make  the  path 
of  travel  to  the  altered  area  accessible. 

Section  36.402(c)  is,  therefore, 
essentially  unchanged  from  the 
proposed  rule.  At  the  recommendation 
of  a  commenter,  the  Department  has 
inserted  the  word  "virtually"  to  modify 
"impossible"  to  conform  to  the  language 
of  the  legislative  history.  It  explains  that 
the  phrase  "to  the  maximum  extent 
feasible"  as  used  in  this  section  applies 
to  the  occasional  case  where  the  nature 
of  an  existing  facility  makes  it  virtually 
impossible  to  comply  fully  with 
applicable  accessibility  standards 
through  a  planned  alteration.  In  the 
occasional  cases  in  which  full 
compliance  is  impossible,  alterations 
shall  provide  the  maximum  physical 
accessibility  feasible.  Any  features  of 
the  facility  that  are  being  altered  shall 
be  made  accessible  unless  it  is 
technically  infeasible  to  do  so.  If 
providing  accessibility  in  conformance 
with  this  section  to  individuals  with 
certain  disabilities  (e.g.,  those  who  use 
wheelchairs)  would  not  be  feasible,  the 
facility  shall  be  made  accessible  to 
persons  with  other  types  of  disabilities 
(e.g.,  those  who  use  crutches  or  who 
have  impaired  vision  or  hearing,  or 
those  who  have  other  types  of 
impairments). 

Section  36.403    Alterations:  Path  of 
Travel 

Section  36.403  implements  the 
statutory  requirement  that  any 
alteration  that  affects  or  could  affect  the 
usability  of  or  access  to  an  area  of  a 
facility  that  contains  a  primary  fimction 
shall  be  made  so  as  to  ensure  that,  to 
the  maximum  extent  feasible,  the  path 
of  travel  to  the  altered  area,  and  the 
restrooms.  telephones,  and  drinking 
fountains  serving  the  altered  area,  are 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs,  unless 
the  cost  and  scope  of  such  alterations  is 
disproportionate  to  the  cost  of  the 
overall  alteration.  Paragraph  (a)  restates 
this  statutory  requirement. 

Paragraph  (b)  defines  a  "primary 
function"  as  a  major  activity  for  which 
the  facihty  is  intended.  This  paragraph 
is  unchanged  from  the  proposed  rule. 
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Areas  that  contain  a  primary  function 
include,  but  are  not  limited  to,  the 
customer  services  lobby  of  a  bank,  the 
dining  area  of  a  cafeteria,  the  meeting 
rooms  in  a  conference  center,  as  well  as 
offices  and  all  other  work  areas  in 
which  the  activities  of  the  public 
accommodation  or  other  private  entities 
using  the  facility  are  carried  out.  The 
concept  of  "areas  containing  a  primary 
function"  is  analogous  to  the  concept  of 
"functional  spaces"  in  §  3.5  of  the 
existing  Uniform  Federal  Accessibility 
Standards,  which  defines  "functional 
spaces"  as  "[t]he  rooms  and  spaces  in  a 
building  or  facility  that  house  the  major 
activities  for  which  the  building  or 
facility  is  intended." 

Paragraph  (b)  provides  that  areas 
such  as  mechanical  rooms,  boiler  rooms, 
supply  storage  rooms,  employee  lounges 
and  locker  rooms,  janitorial  closets, 
entrances,  corridors,  and  restrooms  are 
not  areas  containing  a  primary  function. 
There  may  be  exceptions  to  this  general 
rule.  For  example,  the  availability  of 
public  restrooms  at  a  place  of  public 
accommodation  at  a  roadside  rest  stop 
may  be  a  major  factor  affecting 
customers'  decisions  to  patronize  the 
public  accommodation.  In  that  case,  a 
restroom  would  be  considered  to  be  an 
"area  containing  a  primary  function"  of 
the  facility. 

Most  of  the  commenters  who 
addressed  this  issue  supported  the 
approach  taken  by  the  Department;  but 
a  few  commenters  suggested  that  areas 
not  open  to  the  general  public  or  those 
used  exclusively  by  employees  should 
be  excluded  from  the  definition  of 
primary  function.  The  preamble  to  the 
proposed  rule  noted  that  the  Department 
considered  an  alternative  approach  to 
the  definition  of  "primary  function," 
under  which  a  primary  function  of  a 
commercial  facility  would  be  defined  as 
a  major  activity  for  which  the  facility 
was  intended,  while  a  primary  function 
of  a  place  of  public  accommodation 
would  be  defined  as  an  activity  which 
involves  providing  significant  goods, 
services,  facilities,  privileges, 
advantages,  or  acconunodations. 
However,  the  Department  concluded 
that,  although  portions  of  the  legislative 
history  of  the  ADA  support  this 
alternative,  the  better  view  is  that  the 
language  now  contained  in  §  36.403(b) 
most  accurately  reflects  congressional 
intent.  No  commenter  made  a 
persuasive  argument  that  the 
Department's  interpretation  of  the 
legislative  history  is  incorrect. 

When  the  ADA  was  introduced,  the 
requirement  to  make  alterations 
accessible  was  included  in  section  302 
of  the  Act,  which  identifies  the  practices 


that  constitute  discrimination  by  a  / 
public  accommodation.  Because  section 
302  applies  only  to  the  operation  of  a 
place  of  public  accommodation,  the 
alterations  requirement  was  intended 
only  to  provide  access  to  cHents  and 
customers  of  a  public  accommodation.  It 
was  anticipated  that  access  would  be 
provided  to  employees  with  disabilities 
under  the  "reasonable  accommodation" 
requirements  of  tide  I.  However,  during 
its  consideration  of  the  ADA,  the  House 
Judiciary  Committee  amended  the  bill  to 
move  the  alterations  provision  from 
section  302  to  secfion  303,  which  applies 
to  commercial  facilities  as  well  as  public 
accommodations.  The  Committee  report 
accompanying  the  bill  explains  that: 

New  construction  and  alterations  of  both 
public  accommodations  and  commercial 
facilities  must  be  made  readily  accessible  to 
and  usable  by  individuals  with  disabilities 
*  *  *.  Essentially,  [this  requirement]  is 
designed  to  ensure  that  patrons  and 
employees  of  public  accommodations  and 
commercial  facilities  are  able  to  get  to.  enter 
and  use  the  facility  *  *  *.  The  rationale  for 
making  new  construction  accessible  applies 
with  equal  force  to  alterations. 

Judiciary  report  at  62-63  (emphasis 
added). 

The  ADA,  as  enacted,  contains  the 
language  of  section  303  as  it  was 
reported  out  of  the  Judiciary  Committee. 
Therefore,  the  Department  has 
concluded  that  the  concept  of  "primary 
function"  should  be  applied  in  the  same 
manner  to  places  of  public 
accommodation  and  to  commercial 
facilities,  thereby  including  employee 
work  areas  in  places  of  public 
accommodation  within  die  scope  of  this 
section. 

Paragraph  (c)  provides  examples  of 
alterations  that  affect  the  usability  of  or 
access  to  an  area  containing  a  primary 
function.  The  examples  include: 
Remodeling  a  merchandise  display  area 
or  employee  work  areas  in  a  department 
store;  installing  a  new  floor  surface  to 
replace  an  inaccessible  surface  in  the 
customer  service  area  or  employee  work 
areas  of  a  bank;  redesigning  the 
assembly  line  area  of  a  factory;  and 
installing  a  computer  center  in  an 
accounting  firm.  This  list  is  illustrative, 
not  exhaustive.  Any  change  that  affects 
the  usability  of  or  access  to  an  area 
containing  a  primary  function  triggers 
the  statutory  obligation  to  make  Uie  path 
of  travel  to  the  altered  area  accessible. 

When  the  proposed  rule  was  drafted, 
the  Department  believed  that  the  rule 
made  it  clear  that  the  ADA  would 
require  alterations  to  the  path  of  travel 
only  when  such  alterations  are  not 
disproportionate  to  the  alteration  to  the 
primary  function  area.  However,  the 
comments  that  the  Department  received 


indicated  that  many  commenters  believe 
that  even  minor  alterations  to  individual 
elements  would  require  additional 
alterations  to  the  path  of  travel.  To 
address  the  concern  of  these 
commenters.  a  new  paragraph  (c)(2)  has 
been  added  to  the  final  rule  to  provide 
that  alterations  to  such  elements  as 
windows,  hardware,  controls  (e.g.  light 
switches  or  thermostats),  electrical 
outlets,  or  signage  will  not  be  deemed  to 
be  alterations  that  affect  the  usability  of 
or  access  to  an  area  containing  a 
primary  function.  Of  course,  each 
element  that  is  altered  must  comply  with 
ADAAG  (appendix  A) .  The  cost  of 
alterations  to  individual  elements  would 
be  included  in  the  overall  cost  of  an 
alteration  for  purposes  of  determining 
disproportionality  and  would  be 
counted  when  determining  the  aggregate 
cost  of  a  series  of  small  alterations  in 
accordance  with  §  36.401(h)  if  the  area 
is  altered  in  a  manner  that  affects 
access  to  or  usability  of  an  area 
containing  a  primary  function. 

Paragraph  (d)  concerns  the  respective 
obligations  of  landlords  and  tenants  in 
the  cases  of  alterations  that  trigger  the 
path  of  travel  requirement  under 
§  36.403.  This  paragraph  was  contained 
in  the  landlord/ tenant  section  of  the 
proposed  rule,  §  36.201(b).  If  a  tenant  is 
making  alterations  upon  its  premises 
pursuant  to  terms  of  a  lease  that  grant  it 
the  authority  to  do  so  (even  if  they 
constitute  alterations  that  trigger  the 
path  of  travel  requirement),  and  the 
landlord  is  not  making  alterations  to 
other  parts  of  the  facility,  then  the 
alterations  by  the  tenant  on  its  own 
premises  do  not  trigger  a  path  of  travel 
obligation  upon  the  landlord  in  areas  of 
the  facility  under  the  landlord's 
authority  that  are  not  otherwise  being 
altered.  The  legislative  history  makes 
clear  that  the  path  of  travel  requirement 
applies  only  to  the  entity  that  is  already 
making  the  alteration,  and  thus  the 
Department  has  not  changed  the  final 
rule  despite  numerous  comments 
suggesting  that  the  tenant  be  required  to 
provide  a  path  of  travel. 

Paragraph  (e)  defines  a  "path  of 
travel"  as  a  continuous,  unobstructed 
way  of  pedestrian  passage  by  means  of 
which  an  altered  area  may  be 
approached,  entered,  and  exited;  and 
which  connects  the  altered  area  with  an 
exterior  approach  (including  sidewalks, 
streets,  and  parking  areas),  an  entrance 
to  the  facility,  and  other  parts  of  the 
facility.  This  concept  of  an  accessible 
path  of  travel  is  analogous  to  the 
concepts  of  "accessible  route"  and 
"circulation  path"  contained  in  section 
3.5  of  the  current  UFAS.  Some 
commenters  suggested  that  this 


paragraph  should  address 
egress.  The  Department  di: 
of  travel"  as  it  is  used  in  tt 
term  of  art  under  the  ADA 
only  to  the  obligation  of  th 
accommodation  or  commei 
to  provide  additional  acce: 
elements  when  an  area  coi 
primary  function  is  altered 
Department  recognizes  tha 
egress  is  an  important  issu 
believes  that  it  is  approprit 
addressed  in  ADAAG  (apj: 
in  this  paragraph.  Furthem 
does  not  require  changes  ti 
egress  areas  in  alterations. 

Paragraph  (e)(2]  is  drawi 
3.5  of  UFAS.  It  provides  th 
accessible  path  of  travel  m 
walks  and  sidewalks,  curb 
other  interior  or  exterior  pi 
ramps;  clear  floor  paths  thj 
corridors,  rooms,  and  othei 
areas;  parking  access  aisle 
and  lifts;  or  a  combination 
elements.  Paragraph  (ej(3) 
for  the  purposes  of  this  pai 
"path  of  travel"  also  incluc 
restrooms,  telephones,  and 
fountains  serving  an  altera 

Although  the  Act  establi 
expectation  that  an  access 
travel  should  generally  be 
when  alterations  are  made 
containing  a  primary  funct 
recognized  that,  in  some  ci 
providing  an  accessible  pa 
an  altered  area  may  be  sui 
burdensome  in  comparisor 
alteration  being  undertake 
containing  a  primary  funct 
render  this  requirement  un 
Therefore,  Congress  provic 
303(a)(2)  of  the  Act,  tiiat  al 
the  path  of  travel  that  are 
disproportionate  in  cost  an 
the  overall  alteration  are  n 

The  Act  requires  the  Att 
to  determine  at  what  point 
providing  an  accessible  pa 
becomes  disproportionate, 
rule  provided  three  optioni 
this  determination. 

Two  committees  of  Conj 
specifically  addressed  this 
House  Committee  on  Educ 
Labor  and  the  House  Comi 
Judiciary.  The  reports  issui 
committee  suggested  that  { 
alterations  to  a  path  of  tra^ 
"disproportionate"  if  they  i 
the  alteration  costs  (Educa 
Labor  report  at  113;  Judicia 
64).  Because  the  Departme 
that  smaller  percentage  rat 
appropriate,  the  proposed : 
comments  on  three  optioni 
30%. 
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indicated  that  many  commenters  beheve 
that  even  minor  alterations  to  individual 
elements  would  require  additional 
alterations  to  the  path  of  travel.  To 
address  the  concern  of  these 
commenters,  a  new  paragraph  (c)(2)  has 
been  added  to  the  final  rule  to  provide 
that  alterations  to  such  elements  as 
windows,  hardware,  controls  (e.g.  light 
switches  or  thermostats),  electrical 
outlets,  or  signage  will  not  be  deemed  to 
be  alterations  that  affect  the  usability  of 
or  access  to  an  area  containing  a 
primary  function.  Of  course,  each 
element  that  is  altered  must  comply  with 
ADAAG  (appendix  A) .  The  cost  of 
alterations  to  individual  elements  would 
be  included  in  the  overall  cost  of  an 
alteration  for  purposes  of  determining 
disproportionality  and  would  be 
counted  when  determining  the  aggregate 
cost  of  a  series  of  small  alterations  in 
accordance  with  §  36.401(h)  if  the  area 
is  altered  in  a  manner  that  affects 
access  to  or  usabiUty  of  an  area 
containing  a  primary  function. 

Paragraph  (d)  concerns  the  respective 
obligations  of  landlords  and  tenants  in 
the  cases  of  alterations  that  trigger  the 
path  of  travel  requirement  under 
§  36.403.  This  paragraph  was  contained 
in  the  landlord/tenant  section  of  the 
proposed  rule,  §  36.201(b).  If  a  tenant  is 
making  alterations  upon  its  premises 
pursuant  to  terms  of  a  lease  that  grant  it 
the  authority  to  do  so  (even  if  they 
constitute  alterations  that  trigger  the 
path  of  travel  requirement),  and  the 
landlord  is  not  making  alterations  to 
other  parts  of  the  facility,  then  the 
alterations  by  the  tenant  on  its  own 
premises  do  not  trigger  a  path  of  travel 
obligation  upon  the  landlord  in  areas  of 
the  facility  under  the  landlord's 
authority  that  are  not  otherwise  being 
altered.  The  legislative  history  makes 
clear  that  the  path  of  travel  requirement 
applies  only  to  the  entity  that  is  already 
making  the  alteration,  and  thus  the 
Department  has  not  changed  the  final 
rule  despite  numerous  comments 
suggesting  that  the  tenant  be  required  to 
provide  a  path  of  travel. 

Paragraph  (e)  defines  a  "path  of 
travel"  as  a  continuous,  unobstructed 
way  of  pedestrian  passage  by  means  of 
which  an  altered  area  may  be 
approached,  entered,  and  exited;  and 
which  connects  the  altered  area  with  an 
exterior  approach  (including  sidewalks, 
streets,  and  parking  areas),  an  entrance 
to  the  facility,  and  other  parts  of  the 
facility.  This  concept  of  an  accessible 
path  of  travel  is  analogous  to  the 
concepts  of  "accessible  route"  and 
"circulation  path"  contained  in  section 
3.5  of  the  current  UPAS.  Some 
commenters  suggested  that  this 


paragraph  should  address  emergency 
egress.  The  Department  disagrees.  "Path 
of  travel"  as  it  is  used  in  this  section  is  a 
term  of  art  under  the  ADA  that  relates 
only  to  the  obligation  of  the  public 
accommodation  or  commercial  facility 
to  provide  additional  accessible 
elements  when  an  area  containing  a 
primary  function  is  altered.  The 
Department  recognizes  that  emergency 
egress  is  an  important  issue,  but 
beheves  that  it  is  appropriately 
addressed  in  ADAAG  (appendix  A),  not 
in  this  paragraph.  Furthermore.  ADAAG 
does  not  require  changes  to  emergency 
egress  areas  in  alterations. 

Paragraph  (e)(2)  is  drawn  from  section 
3.5  of  UFAS.  It  provides  that  an 
accessible  path  of  travel  may  consist  of 
walks  and  sidewalks,  curb  ramps  and 
other  interior  or  exterior  pedestrian 
ramps;  clear  floor  paths  through  lobbies, 
corridors,  rooms,  and  other  improved 
areas;  parking  access  aisles;  elevators 
and  lifts;  or  a  combination  of  such 
elements.  Paragraph  (el(3]  provides  that, 
for  the  purposes  of  this  part,  the  term 
"path  of  travel"  also  includes  the 
restrooms,  telephones,  and  drinking 
fountains  serving  an  altered  area. 

Although  the  Act  establishes  an 
expectation  that  an  accessible  path  of 
travel  should  generally  be  included 
when  alterations  are  made  to  an  area 
containing  a  primary  function.  Congress 
recognized  that,  in  some  circiunstances, 
providing  an  accessible  path  of  travel  to 
an  altered  area  may  be  sufficiently 
burdensome  in  comparison  to  the 
alteration  being  undertaken  to  the  area 
containing  a  primary  function  as  to 
render  this  requirement  unreasonable. 
Therefore,  Congress  provided,  in  section 
303(a)(2)  of  the  Act,  that  alterations  to 
the  path  of  travel  that  are 
disproportionate  in  cost  and  scope  to 
the  overall  alteration  are  not  required. 

The  Act  requires  the  Attorney  General 
to  determine  at  what  point  the  cost  of 
providing  an  accessible  path  of  travel 
becomes  disproportionate.  The  proposed 
rule  provided  three  options  for  making 
this  determination. 

Two  committees  of  Congress 
specifically  addressed  this  issue:  the 
House  Committee  on  Education  and 
Labor  and  the  House  Committee  on  the 
Judiciary.  The  reports  issued  by  each 
committee  suggested  that  accessibility 
alterations  to  a  path  of  travel  might  be 
"disproportionate"  if  they  exceed  30%  of 
the  alteration  costs  (Education  and 
Labor  report  at  113;  Judiciary  report  at 
64).  Because  the  Department  believed 
that  smaller  percentage  rates  might  be 
appropriate,  the  proposed  rule  sought 
comments  on  three  options:  10%,  20%,  or 
30%. 


The  Department  received  a  significant 
number  of  comments  on  this  section. 
Commenters  representing  individuals 
with  disabilities  generally  supported  the 
use  of  30%  (or  more);  commenters 
representing  covered  entities  supported 
a  figure  of  10%  (or  less).  The  Department 
believes  that  alterations  made  to 
provide  an  accessible  path  of  travel  to 
the  altered  area  should  be  deemed 
disproportionate  to  the  overall  alteration 
when  the  cost  exceeds  20%  of  the  cost  of 
the  alteration  to  the  primary  function 
area.  This  approach  appropriately 
reflects  the  intent  of  Congress  to  provide 
access  for  individuals  with  disabilities 
without  causing  economic  hardship  for 
the  covered  public  accommodations  and 
conunercial  facilities. 

The  Department  has  determined  that 
the  basis  for  this  cost  calculation  shall 
be  the  cost  of  the  alterations  to  the  area 
containing  the  primary  function.  This 
approach  will  enable  the  public 
accommodation  or  other  private  entity 
that  is  making  the  alteration  to  calculate 
its  obligation  as  a  percentage  of  a 
clearly  ascertainable  base  cost,  rather 
than  as  a  percentage  of  the  "total"  cost, 
an  amount  that  will  change  as 
accessibility  alterations  to  the  path  of 
travel  are  made. 

Paragraph  (f)(2)  (paragraph  (e)(2)  in 
the  proposed  rule)  is  unchanged.  It 
provides  examples  of  costs  that  may  be 
counted  as  expenditures  required  to 
provide  an  accessible  path  of  travel. 
They  include: 

•  Costs  associated  with  providing  an 
accessible  entrance  and  an  accessible 
route  to  the  altered  area,  for  example, 
the  cost  of  widening  doorways  or 
installing  ramps; 

•  Costs  associated  with  making 
restrooms  accessible,  such  as  installing 
grab  bars,  enlarging  toilet  stalls, 
insulating  pipes,  or  installing  accessible 
faucet  controls; 

•  Costs  associated  with  providing 
accessible  telephones,  such  as 
relocating  telephones  to  an  accessible 
height,  installing  amplification  devices, 
or  installing  telecommunications  devices 
for  deaf  persons  (TDD's); 

•  Costs  associated  with  relocating  an 
inaccessible  drinking  fountain. 

Paragraph  (f)(1)  of  the  proposed  rule 
provided  that  when  the  cost  of 
alterations  necessary  to  make  the  path 
of  travel  serving  an  altered  area  fully 
accessible  is  disproportionate  to  the  cost 
of  the  overall  alteration,  the  path  of 
travel  shall  be  made  accessible  to  the 
maximum  extent  feasible.  In  response  to 
the  suggestion  of  a  commenter.  the 
Department  has  made  an  editorial 
change  in  the  final  rule  (paragraph 
(g}(l])  to  clarify  that  if  the  cost  of 


providing  a  fully  accessible  path  of 
travel  is  disproportionate,  the  path  of 
travel  shall  be  made  accessible  "to  the 
extent  that  it  can  be  made  accessible 
without  incurring  disproportionate 
costs." 

Paragraph  (g)(2)  (paragraph  (f)(2)  in 
the  NPRM)  establishes  that  priority 
should  be  given  to  those  elements  that 
will  provide  the  greatest  access,  in  the 
following  order:  An  accessible  entrance; 
an  accessible  route  to  the  altered  area; 
at  least  one  accessible  restroom  for  each 
sex  or  a  single  unisex  restroom; 
accessible  telephones;  accessible 
drinking  fountains;  and.  whenever 
possible,  additional  accessible  elements 
such  as  parking,  storage,  and  alarms. 
This  paragraph  is  unchanged  from  the 
proposed  rule. 

Paragraph  (h)  (paragraph  (g)  in  the 
proposed  rule)  provides  that  the 
obligation  to  provide  an  accessible  path 
of  travel  may  not  be  evaded  by 
performing  a  series  of  small  alterations 
to  the  area  served  by  a  single  path  of 
travel  if  those  alterations  could  have 
been  performed  as  a  single  undertaking. 
If  an  area  containing  a  primary  function 
has  been  altered  without  providing  an 
accessible  path  of  travel  to  serve  that 
area,  and  subsequent  alterations  of  that 
area,  or  a  different  area  on  the  same 
path  of  travel,  are  undertaken  within 
three  years  of  the  original  alteration,  the 
total  cost  of  alterations  to  primary 
function  areas  on  that  path  of  travel 
diuing  the  preceding  three  year  period 
shall  be  considered  in  determining 
whether  the  cost  of  making  the  path  of 
travel  serving  that  area  accessible  is 
disproportionate.  Only  alterations 
undertaken  after  January  26, 1992.  shall 
be  considered  in  determining  if  the  cost 
of  providing  accessible  features  is 
disproportionate  to  the  overall  cost  of 
the  alterations. 

Section  36.404    Alterations:  Elevator 
Exemption 

Section  36.404  implements  the 
elevator  exemption  in  section  303(b)  of 
the  Act  as  it  applies  to  altered  facilities. 
The  provisions  of  section  303(b)  are 
discussed  in  the  preamble  to  §  36.401(d) 
above.  The  statute  applies  the  same 
exemption  to  both  new  construction  and 
alterations.  The  principal  difference 
between  the  requirements  of  {  36.401(d) 
and  S  36.404  is  that,  in  altering  an 
existing  facility  that  is  not  eligible  for 
the  statutory  exemption,  the  public 
acconunodation  or  other  private  entity 
responsible  for  the  alteration  is  not 
required  to  install  an  elevator  if  the 
installation  of  an  elevator  would  be 
disproportionate  in  cost  and  scope  to 
the  cost  of  the  overall  alteration  as 
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provided  in  §  36.403(f)(1).  In  addition, 
the  standards  referenced  in  §  36.406 
(ADAAG)  provide  that  installation  of  an 
elevator  in  an  altered  facility  is  not 
required  if  it  is  "technically  infeasible." 

This  section  has  been  revised  to 
define  the  terms  "professional  office  of  a 
health  care  provider"  and  "shopping 
center  or  shopping  mall"  for  the 
purposes  of  this  section.  The  definition 
of  "professional  office  of  a  health  care 
provider"  is  identical  to  the  definition 
included  in  §  36.401(d). 

It  has  been  brought  to  the  attention  of 
the  Department  that  there  is  some 
misunderstanding  about  the  scope  of  the 
elevator  exemption  as  it  applies  to  the 
professional  office  of  a  health  care 
provider.  A  public  accommodation,  such 
as  the  professional  office  of  a  health 
care  provider,  is  required  to  remove 
architectural  barriers  to  its  facihty  to  the 
extent  that  such  barrier  removal  is 
readily  achievable  (see  §  36.304),  but  it 
is  not  otherwise  required  by  this  part  to 
undertake  new  construction  or 
alterations.  This  part  does  not  require 
that  an  existing  two  story  building  that 
houses  the  professional  office  of  a 
health  care  provider  be  altered  for  the 
purpose  of  providing  elevator  access.  If, 
however,  alterations  to  the  area  housing 
the  office  of  the  health  care  provider  are 
undertaken  for  other  purposes,  the 
installation  of  an  elevator  might  be 
oqiiired,  but  only  if  the  cost  of  the 
elevator  is  not  disproportionate  to  the 

ist  of  the  overall  alteration.  Neither  the 
Act  nor  this  part  prohibits  a  health  care 
provider  from  locating  his  or  her 
professional  office  in  an  existing  facility 
that  does  not  have  an  elevator. 

Because  of  the  unique  challenges 
presented  in  altering  existing  facilities, 
the  Department  has  adopted  a  definition 
of  "shopping  center  or  shopping  mall" 
for  the  purposes  of  this  section  that  is 
■^lightly  different  from  the  definition 
adopted  under  §  36.401(d).  For  the 
'  apposes  of  this  section,  a  "shopping 
center  or  shopping  mall"  is  (1)  a  building 
housing  five  or  more  sales  or  rental 
establishments,  or  (2)  a  series  of 
buildings  on  a  common  site,  connected 
by  a  common  pedestrian  access  route 
above  or  below  the  ground  floor,  either 
under  common  ownership  or  common 
control  or  developed  either  as  one 
project  or  as  a  series  of  related  projects, 
housing  five  or  more  sales  or  rental 
establishments.  As  is  the  case  with  new 
construction,  the  term  "shopping  center 
or  shopping  mall"  only  includes  floor 
levels  housing  at  least  one  sales  or 
rental  establishment,  or  any  floor  level 
that  was  designed  or  intended  for  use  by 
at  least  one  sales  or  rental 
establishment. 


The  Department  believes  that  it  is 
appropriate  to  use  a  different  definition 
of  "shopping  center  or  shopping  mall" 
for  this  section  than  for  §  36.401,  in 
order  to  make  it  clear  that  a  series  of 
existing  buildings  on  a  common  site  that 
is  altered  for  the  use  of  sales  or  rental 
establishments  does  not  become  a 
"shopping  center  or  shopping  mall" 
required  to  install  an  elevator,  unless 
there  is  a  common  means  of  pedestrian 
access  above  or  below  the  ground  floor. 
Without  this  exemption,  separate,  but 
adjacent,  buildings  that  were  initially 
designed  and  constructed  independently 
of  each  other  could  be  required  to  be 
retrofitted  with  elevators,  if  they  were 
later  renovated  for  a  purpose  not 
contemplated  at  the  time  of 
construction. 

Like  §  36.401(d),  §  36.404  provides  that 
the  exemptions  in  this  paragraph  do  not 
obviate  or  limit  in  any  way  the 
obligation  to  comply  with  the  other 
accessibility  requirements  established  in 
this  subpart.  For  example,  alterations  to 
floors  above  or  below  the  ground  floor 
must  be  accessible  regardless  of 
whether  the  altered  facility  has  an 
elevator.  If  a  facility  that  is  not  required 
to  install  an  elevator  nonetheless  has  an 
elevator,  that  elevator  shall  meet,  to  the 
maximum  extent  feasible,  the 
accessibility  requirements  of  this 
section. 

Section  36.405    Alterations:  Historic 
Preservation 

Section  36.405  gives  effect  to  the 
intent  of  Congress,  expressed  in  section 
504(c)  of  the  Act,  that  this  part  recognize 
the  national  interest  in  preserving 
significant  historic  structures. 
Commenters  criticized  the  Department's 
use  of  descriptive  terms  in  the  proposed 
rule  that  are  different  from  those  used  in 
the  ADA  to  describe  eligible  historic 
properties.  In  addition,  some 
commenters  criticized  the  Department's 
decision  to  use  the  concept  of 
"substantially  impairing"  the  historic 
features  of  a  property,  which  is  a 
concept  employed  in  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973.  Those 
commenters  recommended  that  the 
Department  adopt  the  criteria  of 
"adverse  effect"  published  by  the 
Advisory  Council  on  Historic 
Preservation  under  the  National  Historic 
Preservation  Act  (36  CFR  800.9)  as  the 
standard  for  determining  whether  an 
historic  property  may  be  altered. 

The  Department  agrees  with  these 
comments  to  the  extent  that  they  suggest 
that  the  language  of  the  rule  should 
conform  to  the  language  employed  by 
Congress  in  the  ADA.  Therefore,  the 
language  of  this  section  has  been 


revised  to  make  it  clear  that  this 
provision  applies  to  buildings  or 
facilities  that  are  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
under  the  National  Historic  Preservation 
Act  (16  U.S.C.  470  et  seq]  and  to 
buildings  or  facilities  that  are  designated 
as  historic  under  State  or  local  law.  The 
Department  believes,  however,  that  the 
criteria  of  adverse  effect  employed 
under  the  National  Historic  Preservation 
Act  are  inappropriate  for  this  rule 
because  section  504(c)  of  the  ADA 
specifies  that  special  alterations 
provisions  shall  apply  only  when  an 
alteration  would  "threaten  or  destroy 
the  historic  significance  of  qualified 
historic  buildings  and  facilities." 

The  Department  intends  that  the 
exception  created  by  this  section  be 
applied  only  in  those  very  rare 
situations  in  which  it  is  not  possible  to 
provide  access  to  an  historic  property 
using  the  special  access  provisions  in 
ADAAG.  Therefore,  paragraph  (a)  of 
§  36.405  has  been  revised  to  provide  that 
alterations  to  historic  properties  shall 
comply,  to  the  maximum  extent  feasible, 
with  section  4.1.7  of  ADAAG.  Paragraph 
(b)  of  this  section  has  been  revised  to 
provide  that  if  it  has  been  determined, 
under  the  procedures  established  in 
ADAAG,  that  it  is  not  feasible  to 
provide  physical  access  to  an  historic 
property  that  is  a  place  of  public 
accommodation  in  a  manner  that  will 
not  threaten  or  destroy  the  historic 
significance  of  the  property,  alternative 
methods  of  access  shall  be  provided 
pursuant  to  the  requirements  of  Subpart 
C. 

Section  36.406    Standards  for  New 
Construction  and  Alterations 

Section  36.406  implements  the 
requirements  of  sections  306(b)  and 
306(c)  of  the  Act,  which  require  the 
Attorney  General  to  promulgate 
standards  for  accessible  design  for 
buildings  and  facilities  subject  to  the 
Act  and  this  part  that  are  consistent 
with  the  supplemental  minimum 
guidelines  and  requirements  for 
accessible  design  published  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB  or 
Board)  pursuant  to  section  504  of  the 
Act.  This  section  of  the  rule  provides 
that  new  construction  and  alterations 
subject  to  this  part  shall  comply  with  the 
standards  for  accessible  design 
published  as  appendix  A  to  this  part. 

Appendix  A  contains  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  for  Buildings  and  Facilities 
(ADAAG)  which  is  being  published  by 
the  ATBCB  as  a  final  rule  elsewhere  in 
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revised  to  make  it  clear  that  this 
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faciUties  that  are  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
under  the  National  Historic  Preservation 
Act  (16  U.S.C.  470  et  seq.)  and  to 
buildings  or  facilities  that  are  designated 
as  historic  under  State  or  local  law.  The 
Department  beheves,  however,  that  the 
criteria  of  adverse  effect  employed 
under  the  National  Historic  Preservation 
Act  are  inappropriate  for  this  rule 
because  section  504(c)  of  the  ADA 
specifies  that  special  alterations 
provisions  shall  apply  only  when  an 
alteration  would  "threaten  or  destroy 
the  historic  signiflcance  of  qualified 
historic  buildings  and  facilities." 

The  Department  intends  that  the 
exception  created  by  this  section  be 
applied  only  in  those  very  rare 
situations  in  which  it  is  not  possible  to 
provide  access  to  an  historic  property 
using  the  special  access  provisions  in 
ADAAG.  Therefore,  paragraph  (a)  of 
§  36.405  has  been  revised  to  provide  that 
alterations  to  historic  properties  shall 
comply,  to  the  maximum  extent  feasible, 
with  section  4.1.7  of  ADAAG.  Paragraph 
(b)  of  this  section  has  been  revised  to 
provide  that  if  it  has  been  determined, 
under  the  procedures  established  in 
ADAAG,  that  it  is  not  feasible  to 
provide  physical  access  to  an  historic 
property  that  is  a  place  of  public 
accommodation  in  a  manner  that  will 
not  threaten  or  destroy  the  historic 
significance  of  the  property,  alternative 
methods  of  access  shall  be  provided 
pursuant  to  the  requirements  of  Subpart 
C. 

Section  36.406    Standards  for  New 
Construction  and  Alterations 

Section  36.406  implements  the 
requirements  of  sections  306(b)  and 
306(c)  of  the  Act,  which  require  the 
Attorney  General  to  promulgate 
standards  for  accessible  design  for 
buildings  and  facilities  subject  to  the 
Act  and  this  part  that  are  consistent 
with  the  supplemental  minimum 
guidelines  and  requirements  for 
accessible  design  published  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (ATBCB  or 
Board)  pursuant  to  section  504  of  the 
Act.  This  section  of  the  rule  provides 
that  new  construction  and  alterations 
subject  to  this  part  shall  comply  with  the 
standards  for  accessible  design 
published  as  appendix  A  to  this  part. 

Appendix  A  contains  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  for  Buildings  and  Facilities 
(ADAAG)  which  is  being  published  by 
the  ATBCB  as  a  final  rule  elsewhere  in 


this  issue  of  the  Federal  Register.  As 

proposed  in  this  Department's  proposed 
rule,  §  36.406(a]  adopts  ADAAG  as  the 
accessibility  standard  applicable  under 
this  rule. 

Paragraph  (b)  was  not  included  in  the 
proposed  rule.  It  provides,  in  chart  form, 
guidance  for  using  ADAAG  together 
with  subparts  A  through  D  of  this  part 
when  determining  requirements  for  a 
particular  facility.  This  chart  is  intended 
solely  as  guidance  for  the  user;  it  has  no 
effect  for  purposes  of  compliance  or 
enforcement.  It  does  not  necessarily 
provide  complete  or  mandatory 
information. 

Proposed  §  36.406(b)  is  not  included  in 
the  final  rule.  That  provision,  which 
would  have  taken  effect  only  if  the  final 
rule  had  followed  the  proposed  Option 
Two  for  S  36.401(a),  is  unnecessary 
because  the  Department  has  chosen 
Option  One,  as  explained  in  the 
preamble  for  that  section. 

Section  504(a)  of  the  ADA  requires  the 
ATBCB  to  issue  minimum  guidelines  to 
supplement  the  existing  Minimum 
Guidelines  and  Requirements  for 
Accessible  Design  (MGRAD)  (36  CFR 
part  1190)  for  purposes  of  title  III. 
According  to  section  504(b)  of  the  Act, 
the  guidelines  are  to  establish  additional 
requirements,  consistent  with  the  Act, 
"to  ensure  that  buildings  and  facilities 
are  accessible,  in  terms  of  architecture 
and  design,  .  .  .  and  communication,  to 
individuals  with  disabilities. "  Section 
306(c)  of  the  Act  requires  that  the 
accessibility  standards  included  in  the 
Department's  regulations  be  consistent 
with  the  minimum  guidelines,  in  this 
case  ADAAG. 

As  explained  in  the  ATBCB's 
preamble  to  ADAAG,  the  substance  and 
form  of  the  guidelines  are  drawn  from 
several  sources.  They  use  as  their  model 
the  1984  Uniform  Federal  Accessibility 
Standards  (UFAS)  (41  CFR  part  101, 
subpart  101-19.6,  appendix),  which  are 
the  standards  implementing  the 
Architectural  Barriers  Act.  UFAS  is 
based  on  the  Board's  1982  MGRAD. 
ADAAG  follows  the  numbering  system 
and  format  of  the  private  sector 
American  National  Standard  Institute's 
ANSI  A117.1  standards.  (American 
National  Specifications  for  Making 
Buildings  and  Facilities  Accessible  to 
and  Usable  by  Physically  Handicapped 
People  (ANSI  A117-1980)  and  American 
National  Standard  for  Buildings  and 
Facilities — Providing  Accessibility  and 
Usability  for  Physically  Handicapped 
People  (ANSI  A117.1-1986).)  ADAAG 
supplements  MGRAD.  In  developing 
ADAAG,  the  Board  made  every  effort  to 
be  consistent  with  MGRAD  and  the 
current  and  proposed  ANSI  Standards, 
to  the  extent  consistent  with  the  ADA. 


ADAAG  consists  of  nine  main 
sections  and  a  separate  appendix. 
Sections  1  through  3  contain  general 
provisions  and  definitions.  Section  4 
contains  scoping  provisions  and 
technical  specifications  applicable  to  all 
covered  buildings  and  facilities.  The 
scoping  provisions  are  listed  separately 
for  new  construction  of  sites  and 
exterior  facilities;  new  construction  of 
buildings;  additions;  alterations;  and 
alterations  to  historic  properties.  The 
technical  specifications  generally  reprint 
the  text  and  illustrations  of  the  ANSI 
A117.1  standard,  except  where 
differences  are  noted  by  italics.  Sections 
5  through  9  of  the  guidelines  are  special 
application  sections  and  contain 
additional  requirements  for  restaurants 
and  cafeterias,  medical  care  facilities, 
business  and  mercantile  facilities, 
libraries,  and  transient  lodging.  The 
appendix  to  the  guidelines  contains 
additional  information  to  aid  in 
understanding  the  technical 
specifications.  The  section  numbers  in 
the  appendix  correspond  to  the  sections 
of  the  guidelines  to  which  they  relate. 
An  asterisk  after  a  section  number 
indicates  that  additional  information 
appears  in  the  appendix. 

ADAAG's  provisions  are  further 
explained  under  Summary  of  ADAAG 
below. 

General  Comments 

One  commenter  urged  the  Department 
to  move  all  or  portions  of  subpart  D, 
New  Construction  and  Alterations,  to 
the  appendix  (ADAAG)  or  to  duplicate 
portions  of  subpart  D  in  the  appendix. 
The  commenter  correctly  pointed  out 
that  subpart  D  is  inherently  Unked  to 
ADAAG,  and  that  a  self-contained  set  of 
rules  would  be  helpful  to  users.  The 
Department  has  attempted  to  simplify 
use  of  the  two  documents  by  deleting 
some  paragraphs  from  subpart  D  (e.g., 
those  relating  to  work  areas),  because 
they  are  included  in  ADAAG.  However, 
the  Department  has  retained  in  subpart 
D  those  sections  that  are  taken  directly 
from  the  statute  or  that  give  meaning  to 
specific  statutory  concepts  (e.g., 
structural  impracticability,  path  of 
travel).  While  some  of  the  subpart  D 
provisions  are  duplicated  in  ADAAG, 
others  are  not.  For  example,  issues 
relating  to  path  of  travel  and 
disproportionality  in  alterations  are  not 
addressed  in  detail  in  ADAAG.  (The 
structure  and  contents  of  the  two 
documents  are  addressed  below  under 
Summary  of  ADAAG.)  While  the 
Department  agrees  that  it  would  be 
useful  to  have  one  self-contained 
document,  the  different  focuses  of  this 
rule  and  ADAAG  do  not  permit  this 
result  at  this  time.  However,  the  chart 


included  in  S  36.406(b)  should  assist 
users  in  applying  the  provisions  of 
subparts  A  through  D,  and  ADAAG 
together. 

Numerous  business  groups  have  urged 
the  Department  not  to  adopt  the 
proposed  ADAAG  as  the  accessibility 
standards,  because  the  requirements 
established  are  too  high,  reflect  the 
"state  of  the  art,"  and  are  inflexible, 
rigid,  and  impractical.  Many  of  these 
objections  have  been  lodged  on  the 
basis  that  ADAAG  exceeds  the 
statutory  mandate  to  establish 
"minimum"  guidelines.  In  the  view  of 
the  Department,  these  commenters  have 
misconstrued  the  meaning  of  the  term 
"minimum  guidelines."  The  statute 
clearly  contemplates  that  the  guidelines 
establish  a  level  of  access — a 
minimum — that  the  standards  must  meet 
or  exceed.  The  guidelines  are  not  to  be 
"minimal"  in  the  sense  that  they  would 
provide  for  a  low  level  of  access.  To  the 
contrary.  Congress  emphasized  that  the 
ADA  requires  a  "high  degree  of 
convenient  access."  Education  and 
Labor  report  at  117-18.  The  legislative 
history  explains  that  the  guideHnes  may 
not  "reduce,  weaken,  narrow  or  set  less 
accessibility  standards  than  those 
included  in  existing  MGRAD"  and 
should  provide  greater  guidance  in 
communication  accessibility  for 
individuals  with  hearing  and  vision 
impairments.  Id.  at  139.  Nor  did 
Congress  contemplate  a  set  of  guidelines 
less  detailed  than  ADAAG:  the  statute 
requires  that  the  ADA  guidelines 
supplement  the  existing  MGRAD.  When 
it  established  the  statutory  scheme. 
Congress  was  aware  of  the  content  and 
purpose  of  the  1982  MGRAD;  as 
ADAAG  does  with  respect  to  ADA, 
MGRAD  establishes  a  minimum  level  of 
access  that  the  Architectural  Barriers 
Act  standards  (i.e.,  UFAS)  must  meet  or 
exceed,  and  includes  a  high  level  of 
detail. 

Many  of  the  same  commenters  urged 
the  Department  to  incorporate  as  its 
accessibility  standards  the  ANSI 
standard's  technical  provisions  and  to 
adopt  the  proposed  scoping  provisions 
under  development  by  the  Council  of 
American  Building  Officials'  Board  for 
the  Coordination  of  Model  Codes 
(BCMC).  They  contended  that  the  ANSI 
standard  is  familiar  to  and  accepted  by 
professionals,  and  that  both  documents 
are  developed  through  consensus.  They 
suggested  that  ADAAG  will  not  stay 
current,  because  it  does  not  follow  an 
estabUshed  cyclical  review  process,  and 
that  it  is  not  likely  to  be  adopted  by 
nonfederal  jurisdictions  in  State  and 
local  codes.  They  urged  the  Department 
and  the  Board  to  coordinate  the 
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ADAAG  provisions  and  any  substantive 
changes  to  them  with  the  ANSI  A117 
committee  in  order  to  maintain  a 
consistent  and  uniform  set  of 
accessibility  standards  that  can  be 
efficiently  and  effectively  implemented 
at  the  State  and  local  level  through  the 
existing  building  regulatory  processes. 

The  Department  shares  the 
commenters'  goal  of  coordination 
between  the  private  sector  and  Federal 
standards,  to  the  extent  that 
coordination  can  lead  to  substantive 
requirements  consistent  with  the  ADA. 
A  single  accessibility  standard,  or 
consistent  accessibility  standards,  that 
can  be  used  for  ADA  purposes  and  that 
can  be  incorporated  or  referenced  by 
State  and  local  governments,  would  help 
to  ensure  that  the  ADA  requirements  are 
routinely  implemented  at  the  design 
stage.  The  Department  plans  to  work 
toward  this  goal. 

The  Department,  however,  must 
comply  with  the  requirements  of  the 
ADA,  the  Federal  Advisory  Committee 
Act  {5  U.S.C  app.  1  et  seq.)  and  the 
Administrative  Procedure  Act  (5  U.S.C 
551  et  seq.).  Neither  the  Department  nor 
the  Board  can  adopt  private 
requirements  wholesale.  Furthermore, 
neither  the  1991  ANSI  A117  Standard 
revision  nor  the  BCMC  process  is 
complete.  Although  the  ANSI  and  BCMC 
provisions  are  not  final,  the  Board  has 
carefully  considered  both  the  draft 
BCMC  scoping  provisions  and  draft 
ANSI  technical  standards  and  included 
their  language  in  ADAAG  wherever 
consistent  with  the  ADA. 

Some  commenters  requested  that,  if 
the  Department  did  not  adopt  ANSI  by 
reference,  the  Department  declare 
compliance  with  ANSI/BCMC  to 
constitute  equivalency  with  the  ADA 
standards.  The  Department  has  not 
adopted  this  recommendation  but  has 
instead  worked  as  a  member  of  the 
ATBCB  to  ensure  that  its  accessibihty 
standards  are  practical  and  usable.  In 
addition,  as  explained  under  subpart  F, 
Certification  of  State  Laws  or  Local 
Building  Codes,  the  proper  forum  for 
further  evaluation  of  this  suggested 
approach  would  be  in  conjunction  with 
the  certification  process. 

Some  conunenters  urged  the 
Department  to  allow  an  additional 
comment  period  after  the  Board 
published  its  guidelines  in  final  form,  for 
purposes  of  affording  the  public  a 
further  opportunity  to  evaluate  the 
appropriateness  of  including  them  as  the 
Departments  accessibility  standards. 
Such  an  additional  comment  period  is 
unnecessary  and  would  unduly  delay 
the  issuance  of  final  regulations.  The 
Department  put  the  public  on  notice, 
through  the  proposed  rule,  of  its 


intention  to  adopt  the  proposed 
ADAAG,  with  any  changes  made  by  the 
Board,  as  the  accessibility  standards.  As 
a  member  of  the  Board  and  of  its  ADA 
Task  Force,  the  Department  participated 
actively  in  the  pubhc  hearings  held  on 
the  proposed  guidelines  and  in 
preparation  of  both  the  proposed  and 
final  versions  of  ADAAG.  Many 
individuals  and  groups  commented 
directly  to  the  Department's  docket,  or 
at  its  public  hearings,  about  ADAAG. 
The  comments  received  on  ADAAG, 
whether  by  the  Board  or  by  this 
Department,  were  thoroughly  analyzed 
and  considered  by  the  Department  in 
the  context  of  whether  the  proposed 
ADAAG  was  consistent  with  the  ADA 
and  suitable  for  adoption  as  both 
guidelines  and  standards.  The 
Department  is  convinced  that  ADAAG 
as  adopted  in  its  final  form  is 
appropriate  for  these  purposes.  The  final 
guidelines,  adopted  here  as  standards, 
will  ensure  the  high  level  of  access 
contemplated  by  Congress,  consistent 
with  the  ADA'S  balance  between  the 
interests  of  people  with  disabilities  and 
the  business  community. 

A  few  commenters,  citing  the  Senate 
report  (at  70)  and  the  Education  and 
Labor  report  (at  119),  asked  the 
Department  to  include  in  the  regulations 
a  provision  stating  that  departures  from 
particular  technical  and  scoping 
requirements  of  the  accessibility 
standards  will  be  permitted  so  long  as 
the  alternative  methods  used  will 
provide  substantially  equivalent  Or 
greater  access  to  and  utilization  of  the 
facility.  Such  a  provision  is  found  in 
ADAAG  2.2  and  by  virtue  of  that  fact  is 
included  in  these  regulations. 

Comments  on  specific  provisions  of 
proposed  ADAAG 

During  the  course  of  accepting 
comments  on  its  proposed  rule,  the 
Department  received  numerous 
comments  on  ADAAG.  Those  areas  that 
elicited  the  heaviest  response  included 
assistive  listening  systems,  automated 
teller  machines,  work  areas,  parking, 
areas  of  refuge,  telephones  (scoping  for 
TDD's  and  volume  controls)  and  visual 
alarms.  Strenuous  objections  were 
raised  by  some  business  commenters  to 
the  proposed  provisions  of  the 
guidelines  concerning  check-out  aisles, 
counters,  and  scoping  for  hotels  and 
nursing  facilities.  All  these  comments 
were  considered  in  the  same  manner  as 
other  comments  on  the  Department's 
proposed  rule  and,  in  the  Department's 
view,  have  been  addressed  adequately 
in  the  final  ADAAG. 

Largely  in  response  to  comments,  the 
Board  made  numerous  changes  from  its 
proposal,  including  the  following: 


•  Generally,  at  least  50%  of  public 
entrances  to  new  buildings  must  be 
accessible,  rather  than  all  entrances,  as 
would  often  have  resulted  from  the 
proposed  approach. 

•  Not  all  check-out  aisles  are  required 
to  be  accessible. 

•  The  final  guidelines  provide  greater 
flexibihty  in  providing  access  to  sales 
counters,  and  no  longer  require  a  portion 
of  every  counter  to  be  accessible. 

•  Scoping  for  TDD's  or  text 
telephones  was  increased.  One  TDD  or 
text  telephone,  for  speech  and  hearing 
impaired  persons,  must  be  provided  at 
locations  with  4,  rather  than  6.  pay 
phones,  and  in  hospitals  and  shopping 
malls.  Use  of  portable  (less  expensive] 
TDD's  is  allowed. 

•  Dispersal  of  wheelchair  seating 
areas  in  theaters  will  be  required  only 
where  there  are  more  than  300  seats, 
rather  than  in  all  cases.  Seats  with 
removable  armrests  (i.e.,  seats  into 
which  persons  with  mobility 
impairments  can  transfer)  will  also  be 
required. 

•  Areas  of  refuge  (areas  with  direct 
access  to  a  stairway,  and  where  people 
who  cannot  use  stairs  may  await 
assistance  during  a  emergency 
evacuation)  will  be  required,  as 
proposed,  but  the  final  provisions  are 
based  on  the  Uniform  Building  Code. 
Such  areas  are  not  required  in 
alterations. 

•  Rather  than  requiring  5%  of  new 
hotel  rooms  to  be  accessible  to  people 
with  mobihty  impairments,  between  2 
and  4%  accessibility  (depending  on  total 
number  of  rooms)  is  required.  In 
addition,  1%  of  the  rooms  must  have 
roll-in  showers. 

•  The  proposed  rule  reserved  the 
provisions  on  alterations  to  homeless 
shelters.  The  final  guidelines  apply 
alterations  requirements  to  homeless 
shelters,  but  the  requirements  are  less 
stringent  than  those  applied  to  other 
types  of  facilities. 

•  Parking  spaces  that  can  be  used  by 
people  in  vans  (with  lifts)  will  be 
required. 

•  As  mandated  by  the  ADA,  the 
Board  has  established  a  procedure  to  be 
followed  with  respect  to  alterations  to 
historic  facilities. 

Summary  of  AOAAG 

This  section  of  the  preamble 
summarizes  the  structure  of  ADAAG, 
and  highlights  the  more  important 
portions. 

•  Sections  1  Through  3 

Sections  1  through  3  contain  general 
requirements,  including  definitions. 


•  Section  4.1.1,  Application 

Section  4  contains  scopini 
requirements.  Section  4.1.1, 
provides  that  all  areas  of  ne 
designed  or  newly  construci 
and  facilities  and  altered  pc 
existing  buildings  and  facili 
to  be  accessible  by  §  4.1.6  n 
with  the  guidelines  unless  o 
provided  in  §  4.1.1  or  a  spec 
application  section.  It  addre 
used  only  by  employees  as 
temporary  structures,  and  gi 
exceptions. 

Section  4.1.1(3)  preserves 
principle  of  the  proposed  ru 
that  may  be  used  by  emploj 
disabilities  shall  be  designe 
constructed  so  that  an  indiv 
disability  can  approach,  ent 
the  area.  The  language  has  I 
clarified  to  provide  that  it  a 
area  used  only  as  a  work  ar 
to  areas  "that  may  be  used  1 
employees  with  disabilities' 
the  guidelines  do  not  requin 
area  used  as  an  individual  i 
be  designed  with  maneuver 
equipped  to  be  accessible.  1 
to  ADAAG  explains  that  w( 
must  meet  the  guidelines'  re 
for  doors  and  accessible  roi 
recommends,  but  does  not  r 
5%  of  individual  work  static 
designed  to  permit  a  person 
wheelchair  to  maneuver  wil 
space. 

Further  discussion  of  wor 
found  in  the  preamble  conci 
proposed  {  36.401(b). 

Section  4.1.1(5)(a]  include 
exception  for  structural  imp 
that  corresponds  to  the  one 
§  36.401(c)  and  discussed  in 
of  the  preamble. 

•  Section  4.1.2,  Accessible  i 
Exterior  Facilities:  New  Coi 

This  section  addresses  ex 
features,  elements,  or  space 
parking,  portable  toilets,  an 
signage,  in  new  constructioi 
elements  ^nd  spaces  are  co' 
§4.1.3.     jt 

The  final  rule  retains  the  ^ 
scoping  for  parking  but  also 
that  at  least  one  of  every  ei( 
accessible  parking  spaces  b 
with  adequate  adjacent  spa 
a  lift  used  with  a  van.  These 
must  have  a  sign  indicating 
van-accessible,  but  they  are 
reserved  exclusively  for  var 


day.  July  26.  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  144  /  Friday.  July  26,  1991  /  Rules  and  Regulations 35587 


le  proposed 
;hanges  made  by  the 
iibility  standards.  As 
jrd  and  of  its  ADA 
artment  participated 
c  hearings  held  on 
ines  and  in 
the  proposed  and 
AAG.  Many 
ips  commented 
rtment's  docket,  or 
8.  about  ADAAG. 
ved  on  ADAAG. 
d  or  by  this 
toroughly  analyzed 
[le  Department  in 
ler  the  proposed 
tent  with  the  ADA 
ption  as  both 
lards.  The 
need  that  ADAAG 
il  form  is 

;  purposes.  The  final 
fiere  as  standards, 
level  of  access 
igress.  consistent 
nee  between  the 
ith  disabilities  and 
nity. 

I.  citing  the  Senate 
>  Education  and 
,  asked  the 
le  in  the  regulations 
lat  departures  from 
ind  scoping 
iccessibility 
rmitted  so  long  as 
)ds  used  will 
'  equivalent  Or 
I  utilization  of  the 
sion  is  found  in 
'irtue  of  that  fact  is 
ulations. 

c  provisions  of 

>f  accepting 
losed  rule,  the 
numerous 
G.  Those  areas  that 
"esponse  included 
items,  automated 
\  areas,  parking, 
hones  (scoping  for 
introls)  and  visual 
jections  were 
ess  commenters  to 
)ns  of  the 
!  check-out  aisles. 
I  for  hotels  and 
these  comments 
le  same  manner  as 
le  Department's 
the  Department's 
essed  adequately 

to  comments,  the 
s  changes  from  its 
e  following: 


•  Generally,  at  least  50%  of  public 
entrances  to  new  buildings  must  be 
accessible,  rather  than  all  entrances,  as 
would  often  have  resulted  from  the 
proposed  approach. 

•  Not  all  check-out  aisles  are  required 
to  be  accessible. 

•  The  final  guidelines  provide  greater 
flexibihty  in  providing  access  to  sales 
counters,  and  no  longer  require  a  portion 
of  every  counter  to  be  accessible. 

•  Scoping  for  TDD's  or  text 
telephones  was  increased.  One  TDD  or 
text  telephone,  for  speech  and  hearing 
impaired  persons,  must  be  provided  at 
locations  with  4.  rather  than  6,  pay 
phones,  and  in  hospitals  and  shopping 
malls.  Use  of  portable  (less  expensive] 
TDD's  is  allowed. 

•  Dispersal  of  wheelchair  seating 
areas  in  theaters  will  be  required  only 
where  there  are  more  than  300  seats, 
rather  than  in  all  cases.  Seats  with 
removable  armrests  (i.e..  seats  into 
which  persons  with  mobility 
impairments  can  transfer)  will  also  be 
required. 

•  Areas  of  refuge  (areas  with  direct 
access  to  a  stairway,  and  where  people 
who  cannot  use  stairs  may  await 
assistance  during  a  emergency 
evacuation)  will  be  required,  as 
proposed,  but  the  final  provisions  are 
based  on  the  Uniform  Building  Code. 
Such  areas  are  not  required  in 
alterations. 

•  Rather  than  requiring  5%  of  new 
hotel  rooms  to  be  accessible  to  people 
with  mobihty  impairments,  between  2 
and  4%  accessibility  (depending  on  total 
number  of  rooms)  is  required.  In 
addition.  1%  of  the  rooms  must  have 
roll-in  showers. 

•  The  proposed  rule  reserved  the 
provisions  on  alterations  to  homeless 
shelters.  The  final  guidelines  apply 
alterations  requirements  to  homeless 
shelters,  but  the  requirements  are  less 
stringent  than  those  applied  to  other 
types  of  facilities. 

•  Parking  spaces  that  can  be  used  by 
people  in  vans  (with  lifts)  will  be 
required. 

•  As  mandated  by  the  ADA,  the 
Board  has  established  a  procedure  to  be 
followed  with  respect  to  alterations  to 
historic  facilities. 

Summary  of  ADAAG 

This  section  of  the  preamble 
summarizes  the  structiu-e  of  ADAAG, 
and  highlights  the  more  important 
portions. 

•  Sections  1  Through  3 

Sections  1  through  3  contain  general 
requirements,  including  deflnitions. 


•  Section  4.1.1,  Application 

Section  4  contains  scoping 
requirements.  Section  4.1.1,  Application, 
provides  that  all  areas  of  newly 
designed  or  newly  constructed  buildings 
and  facilities  and  altered  portions  of 
existing  buildings  and  facilities  required 
to  be  accessible  by  §  4.1.6  must  comply 
with  the  guidelines  unless  otherwise 
provided  in  §  4.1.1  or  a  special 
application  section.  It  addresses  areas 
used  only  by  employees  as  work  areas, 
temporary  structures,  and  general 
exceptions. 

Section  4.1.1(3)  preserves  the  basic 
principle  of  the  proposed  rule:  Areas 
that  may  be  used  by  employees  with 
disabilities  shall  be  designed  and 
constructed  so  that  an  individual  with  a 
disability  can  approach,  enter,  and  exit 
the  area.  The  language  has  been 
clarified  to  provide  that  it  applies  to  any 
area  used  only  as  a  work  area  (not  just 
to  areas  "that  may  be  used  by 
employees  with  disabilities"),  and  that 
the  guidelines  do  not  require  that  any 
area  used  as  an  individual  work  station 
be  designed  with  maneuvering  space  or 
equipped  to  be  accessible.  The  appendix 
to  ADAAG  explains  that  work  areas 
must  meet  the  guidelines'  requirements 
for  doors  and  accessible  routes,  and 
recommends,  but  does  not  require,  that 
5%  of  individual  work  stations  be 
designed  to  permit  a  person  using  a 
wheelchair  to  maneuver  within  the 
space. 

Further  discussion  of  work  areas  is 
found  in  the  preamble  concerning 
proposed  {  3e.401(b). 

Section  4.1.1(5)(a)  includes  an 
exception  for  structural  impracticability 
that  corresponds  to  the  one  found  in 
S  36.401(c)  and  discussed  in  that  portion 
of  the  preamble. 

•  Section  4.1.2,  Accessible  Sites  and 
Exterior  Facilities:  New  Construction 

This  section  addresses  exterior 
features,  elements,  or  spaces  such  as 
parking,  portable  toilets,  and  exterior 
signage,  in  new  construction.  Interior 
elements  and  spaces  are  covered  by 
§4.1.3.     i] 

The  final  rule  retains  the  UPAS 
scoping  for  parking  but  also  requires 
that  at  least  one  of  every  eight 
accessible  parking  spaces  be  designed 
with  adequate  adjacent  space  to  deploy 
a  lift  used  with  a  van.  These  spaces 
must  have  a  sign  indicating  that  they  are 
van-accessible,  but  they  are  not  to  be 
reserved  exclusively  for  van  users. 


•  Section  4.1.3,  Accessible  Buildings: 
New  Construction 

This  section  estabUshes  scoping 
requirements  for  new  construction  of 
buildings  and  facilities. 

Sections  4.1.3  (1)  through  (4)  cover 
accessible  routes,  protruding  objects, 
groimd  and  floor  surfaces,  and  stairs. 

Section  4.1.3(5)  generally  requires 
elevators  to  serve  each  level  in  a  newly 
constructed  building,  with  four 
exceptions  included  in  the  subsection. 
Exception  1  is  the  "elevator  exception" 
established  in  {  3e.401(d).  which  must 
be  read  with  this  section.  Exception  4 
allows  the  use  of  platform  lifts  under 
certain  conditions. 

Section  4.1.3(6).  Windows,  is  reserved. 
Section  4.1.3(7)  applies  to  doors. 

Under  9  4.1.3(8),  at  least  50%  of  all 
public  entrances  must  be  accessible.  In 
addition,  if  a  building  is  designed  to 
provide  access  to  enclosed  parking, 
pedestrian  tunnels,  or  elevated 
walkways,  at  least  one  entrance  that 
serves  each  such  function  must  be 
accessible.  Each  tenancy  in  a  building 
must  be  served  by  an  accessible 
entrance.  Where  local  regulations  (e.g.. 
fire  codes)  require  that  a  minimum 
number  of  exits  be  provided,  an 
equivalent  number  of  accessible 
entrances  must  be  provided.  (The  latter 
provision  does  not  require  a  greater 
number  of  entrances  than  otherwise 
planned.) 

ADAAG  Section  4.1.3(9).  with 
accompanying  technical  requirements  in 
Section  4.3.  requires  an  area  of  rescue 
assistance  (i.e.,  an  area  with  direct 
access  to  an  exit  stairway  and  where 
people  who  are  unable  to  use  stairs  may 
await  assistance  during  an  emergency 
evacuation)  to  be  established  on  each 
floor  of  a  multi-story  building.  This  was 
one  of  the  most  controversial  provisions 
in  the  guidelines.  The  final  ADAAG  is 
based  on  current  Uniform  Building  Code 
requirements  and  retains  the 
requirement  that  areas  of  refuge 
(renamed  "areas  of  rescue  assistance") 
be  provided,  but  specifies  that  this 
requirement  does  not  apply  to  buildings 
that  have  a  supervised  automatic 
sprinkler  system.  Areas  of  refuge  are  not 
required  in  alterations. 

The  next  seven  subsections  deal  with 
drinking  fountains  (§  4.1.3(10));  toilet 
facilities  (S  4,1.3(11));  storage,  shelving, 
and  display  units  (S  4.1.3(12)).  controls 
and  operating  mechanisms  (S  4.1.3(13)), 
emergency  warning  systems  (§  4.1.3(14)), 
detectable  warnings  (S  4.1.3(15)),  and 
building  signage  (§  4.1.3(16)).  Paragraph 
11  requires  that  toilet  facilities  comply 
with  S  4.22,  which  requires  one 
accessible  toilet  stall  (eo"x60")  in  each 
newly  constructed  restroom.  In  response 


to  public  comments,  the  final  rule 
requires  that  a  second  accessible  stall 
(36"  xeO")  be  provided  in  restrooms  that 
have  six  or  more  stalls. 

ADAAG  Section  4.1.3(17)  establishes 
requirements  for  accessibility  of  pay 
phones  to  persons  with  mobility 
impairments,  hearing  impairments 
(requiring  some  phones  with  volume 
controls),  and  those  who  caimot  use 
voice  telephones.  It  requires  one  interior 
"text  telephone"  to  be  provided  at  any 
facility  that  has  a  total  of  four  or  more 
public  pay  phones.  (The  term  "text 
telephone"  has  been  adopted  to  reflect 
current  terminology  and  changes  in 
technology.)  In  addition,  text  telephones 
will  be  required  in  specific  locations, 
such  as  covered  shopping  malls, 
hospitals  (in  emergency  rooms,  waiting 
rooms,  and  recovery  areas),  and 
convention  centers. 

Paragraph  18  of  Section  4.1.3  generally 
requires  that  at  least  five  percent  of 
fixed  or  built-in  seating  or  tables  be 
accessible. 

Paragraph  19,  covering  assembly 
areas,  specifies  the  number  of 
wheelchair  seating  spaces  and  types 
and  numbers  of  assistive  listening 
systems  required.  It  requires  dispersal  of 
wheelchair  seating  locations  in  facilities 
where  there  are  more  than  300  seats. 
The  guidelines  also  require  that  at  least 
one  percent  of  all  fixed  seats  be  aisle 
seats  without  armrests  (or  with 
moveable  armrests)  on  the  aisle  side  to 
increase  accessibility  for  persons  with 
mobility  impairments  who  prefer  to 
transfer  from  their  wheelchairs  to  fixed 
seating.  In  addition,  the  final  ADAAG 
requires  that  fixed  seating  for  a 
companion  be  located  adjacent  to  each 
wheelchair  location. 

Paragraph  20  requires  that  where 
automated  teller  machines  are  provided, 
at  least  one  must  comply  with  section 
4.34,  which,  among  other  things,  requires 
accessible  controls,  and  instructions  and 
other  information  that  are  accessible  to 
persons  with  sight  impairments. 

Under  paragraph  21,  where  dressing 
rooms  are  provided,  five  percent  or  at 
least  one  must  comply  with  section  4.35. 

•  Section  4.1.5,  Additions 

Each  addition  to  an  existing  building 
or  facility  is  regarded  as  an  alteration 
subject  to  S  §  36.402  through  36.406  of 
subpart  D,  including  the  date 
established  in  {  36.402(a).  But  additions 
also  have  attributes  of  new  construction, 
and  to  the  extent  that  a  space  or 
element  in  the  addition  is  newly 
constructed,  each  new  space  or  element 
must  comply  with  the  applicable  scoping 
provisions  of  sections  4.1.1  to  4.1.3  for 
new  construction,  the  applicable 
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technical  specifications  of  sections  4.2 
through  4.34,  and  any  applicable  special 
provisions  in  sections  5  through  10.  For 
instance,  if  a  restroom  is  provided  in  the 
addition,  it  must  comply  with  the 
requirements  for  new  construction. 
Construction  of  an  addition  does  not, 
however,  create  an  obligation  to  retrofit 
the  entire  existing  building  or  facility  to 
meet  requirements  for  new  construction. 
Rather,  the  addition  is  to  be  regarded  as 
an  alteration  and  to  the  extent  that  it 
affects  or  could  affect  the  usability  of  or 
access  to  an  area  containing  a  primary 
function,  the  requirements  in  section 
4.1.6(2)  are  triggered  with  respect  to 
providing  an  accessible  path  of  travel  to 
the  altered  area  and  making  the 
restrooms,  telephones,  and  drinking 
fountains  serving  the  altered  area 
accessible.  For  example,  if  a  museum 
adds  a  new  wing  that  does  not  have  a 
separate  entrance  as  part  of  the 
addition,  an  accessible  path  of  travel 
would  have  to  be  provided  through  the 
existing  building  or  facility  unless  it  is 
disproportionate  to  the  overall  cost  and 
scope  of  the  addition  as  established  in 
§  36.403(f}. 

•  Section  4.1.6.  Alterations 

An  alteration  is  a  change  to  a  building 
or  facility  that  affects  or  could  affect  the 
usability  of  or  access  to  the  building  or 
facility  or  any  part  thereof.  There  are 
three  general  principles  for  alterations. 
First,  if  any  existing  element  or  space  is 
altered,  the  altered  element  or  space 
must  meet  new  construction 
requirements  (section  4.1.6(l)(b)). 
Second,  if  alterations  to  the  elements  in 
a  space  when  considered  together 
amount  to  an  alteration  of  the  space,  the 
entire  space  must  meet  new 
construction  requirements  (section 
4.1.6{l)(c)).  Third,  if  the  alteration  affects 
or  could  affect  the  usability  of  or  access 
to  an  area  containing  a  primary 
function,  the  path  of  travel  to  the  altered 
area  and  the  restrooms,  drinking 
fountains,  and  telephones  serving  the 
altered  area  must  be  made  accessible 
unless  it  is  disproportionate  to  the 
overall  alterations  in  terms  of  cost  and 
scope  as  determined  under  criteria 
established  by  the  Attorney  General 
{§  4.1.6(2)). 

Section  4.1.6  should  be  read  with 
§§  36.402  through  36.405.  Requirements 
concerning  alterations  to  an  area 
serving  a  primary  function  are 
addressed  with  greater  detail  in  the 
latter  sections  than  in  section  4.1.6(2). 
Section  4.1.6(l)(j)  deals  with  technical 
infeasibility.  Section  4.1.6(3)  contains 
special  technical  provisions  for 
alterations  to  existing  buildings  and 
facilities. 


•  Section  4.1.7,  Historic  Preservation 

This  section  contains  scoping 
provisions  and  alternative  requirements 
for  alterations  to  qualified  historic 
buildings  and  facilities.  It  clarifies  the 
procedures  under  the  National  Historic 
Preservation  Act  and  their  application  to 
alterations  covered  by  the  ADA.  An 
individual  seeking  to  alter  a  facility  that 
is  subject  to  the  ADA  guidelines  and  to 
State  or  local  historic  preservation 
statutes  shall  consult  with  the  State 
Historic  Preservation  Officer  to 
determine  if  the  plaimed  alteration 
would  threaten  or  destroy  the  historic 
significance  of  the  facility. 

•  Sections  4.2  Through  4.35 

Sections  4.2  through  4.35  contain  the 
technical  specifications  for  elements 
and  spaces  required  to  be  accessible  by 
the  scoping  provisions  (sections  4.1 
through  4.1.7)  and  special  application 
sections  (sections  5  through  10).  The 
technical  specifications  are  the  same  as 
the  1980  version  of  ANSI  A117.1 
standard,  except  as  noted  in  the  text  by 
italics. 

•  Sections  5  Through  9 

These  are  special  application  sections 
and  contain  additional  requirements  for 
restaurants  and  cafeterias,  medical  care 
facilities,  business  and  mercantile 
facilities,  libraries,  and  transient 
lodging.  For  example,  at  least  5  percent, 
but  not  less  than  one,  of  the  fixed  tables 
in  a  restaurant  must  be  accessible. 

In  section  7,  Business  and  Mercantile, 
paragraph  7.2  (Sales  and  Service 
Counters,  Teller  Windows,  Information 
Counters)  has  been  revised  to  provide 
greater  flexibility  in  new  construction 
than  did  the  proposed  rule.  At  least  one 
of  each  type  of  sales  or  service  counter 
where  a  cash  register  is  located  shall  be 
made  accessible.  Accessible  counters 
shall  be  dispersed  throughout  the 
facility.  At  counters  such  as  bank  teller 
windows  or  ticketing  counters, 
alternative  methods  of  compliance  are 
permitted.  A  public  accommodation  may 
lower  a  portion  of  the  counter,  provide 
an  auxihary  counter,  or  provide 
equivalent  facilitation  through  such 
means  as  installing  a  folding  shelf  on  the 
front  of  the  counter  at  an  accessible 
height  to  provide  a  work  surface  for  a 
person  using  a  wheelchair. 

Section  7.3.,  Check-out  Aisles, 
provides  that,  in  new  construction,  a 
certain  number  of  each  design  of  check- 
out aisle,  as  listed  in  a  chart  based  on 
the  total  number  of  check-out  aisles  of 
each  design,  shall  be  accessible.  The 
percentage  of  check-outs  required  to  be 
accessible  generally  ranges  from  20%  to 
40%.  In  a  newly  constructed  or  altered 


facility  with  less  than  5,000  square  feet 
of  selling  space,  at  least  one  of  each 
type  of  check-out  aisle  must  be 
accessible.  In  altered  facilities  with 
5,000  or  more  square  feet  of  selling 
space,  at  least  one  of  each  design  of 
check-out  aisle  must  be  made  accessible 
when  altered,  until  the  number  of 
accessible  aisles  of  each  design  equals 
the  number  that  would  be  required  for 
new  construction. 

•  Section  ft  Accessible  Transient 
Lodging 

Section  9  addresses  two  types  of 
transient  lodging:  hotels,  motels,  inns, 
boarding  houses,  dormitories,  resorts, 
and  other  similar  places  (sections  9.1 
through  9.4);  and  homeless  shelters, 
halfway  houses,  transient  group  homes, 
and  other  social  service  establishments 
(section  9.5).  The  interplay  of  the  ADA 
and  Fair  Housing  Act  with  respect  to 
such  facilities  is  addressed  in  the 
preamble  discussion  of  the  definition  of 
"place  of  public  accommodation"  in 
§  36.104. 

The  final  rule  establishes  scoping 
requirements  for  accessibility  of  newly 
constructed  hotels.  Four  percent  of  the 
first  hundred  rooms,  and  roughly  two 
percent  of  rooms  in  excess  of  100,  must 
meet  certain  requirements  for 
accessibility  to  persons  with  mobility  or 
hearing  impairments,  and  an  additional 
identical  percentage  must  be  accessible 
to  persons  with  hearing  impairments.  An 
additional  1%  of  the  available  rooms 
must  be  equipped  with  roll-in  showers, 
raising  the  actual  scoping  for  rooms 
accessible  to  persons  with  mobility 
impairments  to  5%  of  the  first  hundred 
rooms  and  3%  thereafter.  The  final 
ADAAG  also  provides  that  when  a  hotel 
is  being  altered,  one  fully  accessible 
room  and  one  room  equipped  with 
visual  alarms,  notification  devices,  and 
amplified  telephones  shall  be  provided 
for  each  25  rooms  being  altered  until  the 
number  of  accessible  rooms  equals  that 
required  under  the  new  construction 
standard.  Accessible  rooms  must  be 
dispersed  in  a  manner  that  will  provide 
persons  with  disabilities  with  a  choice 
of  single  or  multiple-bed 
accommodations. 

In  new  construction,  homeless 
shelters  and  other  social  service  entities 
must  comply  with  ADAAG;  at  least  one 
type  of  amenity  in  each  common  area 
must  be  accessible.  In  a  facility  that  is 
not  required  to  have  an  elevator,  it  is  not 
necessary  to  provide  accessible 
amenities  on  the  inaccessible  floors  if  at 
least  one  of  each  type  of  amenity  is 
provided  in  accessible  common  areas. 
The  percentage  of  accessible  sleeping 
accommodations  required  is  the  same  as 
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that  required  for  other  place 
transient  lodging.  Requirem 
facilities  altered  for  use  as  f 
shelter  parallel  the  current  1 
accessibility  requirements  f 
buildings.  A  shelter  located 
facility  must  have  at  least  o 
accessible  entrance,  access: 
accommodations  in  a  numb 
to  that  established  for  new  i 
at  least  one  accessible  toile 
at  least  one  accessible  comi 
and  an  accessible  route  con 
accessible  areas.  All  access 
a  homeless  shelter  in  an  alti 
may  be  located  on  one  level 

Section  10,  Transportation  i 

Section  10  of  ADAAG  is  i 
March  20, 1991,  the  ATBCB 
supplemental  notice  of  prop 
rulemaking  (56  FR  11874)  to 
special  access  requirement! 
transportation  facilities.  Th< 
Department  anticipates  thai 
ATBCB  issues  final  guidelir 
transportation  facilities,  thii 
amended  to  include  those  p 

Subpart  E — Enforcement 

Because  the  Department  ( 
does  not  have  authority  to  ( 
procedures  for  judicial  revii 
enforcement,  subpart  E  gem 
restates  the  statutory  proce 
enforcement. 

Section  36.501  describes  t 
procedures  for  private  suits 
individuals  and  the  judicial 
available.  In  addition  to  the 
section  308(a)(1)  of  the  Act, 
of  this  part  includes  the  Ian; 
section  204(a)  of  the  Civil  R 
1964  (42  U.S.C.  2000a-3(a))  ^ 
incorporated  by  reference  ii 
commenter  noted  that  the  p 
did  not  include  the  provisio 
204(a)  allowing  the  court  to 
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facility  with  less  than  5,000  square  feet 
of  selling  space,  at  least  one  of  each 
type  of  check-out  aisle  must  be 
accessible.  In  altered  facilities  with 
5,000  or  more  square  feet  of  selling 
space,  at  least  one  of  each  design  of 
check-out  aisle  must  be  made  accessible 
when  altered,  until  the  number  of 
accessible  aisles  of  each  design  equals 
the  number  that  would  be  required  for 
new  construction. 

•  Section  ft  Accessible  Transient 
Lodging 

Section  9  addresses  two  types  of 
transient  lodging:  hotels,  motels,  inns, 
boarding  houses,  dormitories,  resorts, 
and  other  similar  places  (sections  9.1 
through  9.4);  and  homeless  shelters, 
halfway  houses,  transient  group  homes, 
and  other  social  service  establishments 
(section  9.5).  The  interplay  of  the  ADA 
and  Fair  Housing  Act  with  respect  to 
such  facilities  is  addressed  in  the 
preamble  discussion  of  the  definition  of 
"place  of  public  accommodation"  in 
§  36.104. 

The  Hnal  rule  establishes  scoping 
requirements  for  accessibility  of  newly 
constructed  hotels.  Four  percent  of  the 
first  hundred  rooms,  and  roughly  two 
percent  of  rooms  in  excess  of  100,  must 
meet  certain  requirements  for 
accessibility  to  persons  with  mobility  or 
hearing  impairments,  and  an  additional 
identical  percentage  must  be  accessible 
to  persons  with  hearing  impairments.  An 
additional  1%  of  the  available  rooms 
must  be  equipped  with  roll-in  showers, 
raising  the  actual  scoping  for  rooms 
accessible  to  persons  with  mobility 
impairments  to  5%  of  the  first  hundred 
rooms  and  3%  thereafter.  The  final 
ADAAG  also  provides  that  when  a  hotel 
is  being  altered,  one  fully  accessible 
room  and  one  room  equipped  with 
visual  alarms,  notification  devices,  and 
amplified  telephones  shall  be  provided 
for  each  25  rooms  being  altered  until  the 
number  of  accessible  rooms  equals  that 
required  under  the  new  construction 
standard.  Accessible  rooms  must  be 
dispersed  in  a  manner  that  will  provide 
persons  with  disabilities  with  a  choice 
of  single  or  multiple-bed 
accommodations. 

In  new  construction,  homeless 
shelters  and  other  social  service  entities 
must  comply  with  ADAAG;  at  least  one 
type  of  amenity  in  each  common  area 
must  be  accessible.  In  a  facility  that  is 
not  required  to  have  an  elevator,  it  is  not 
necessary  to  provide  accessible 
amenities  on  the  inaccessible  fioors  if  at 
least  one  of  each  type  of  amenity  is 
provided  in  accessible  common  areas. 
The  percentage  of  accessible  sleeping 
accommodations  required  is  the  same  as 


that  required  for  other  places  of 
transient  lodging.  Requirements  for 
facilities  altered  for  use  as  a  homeless 
shelter  parallel  the  current  MGRAD 
accessibility  requirements  for  leased 
buildings.  A  shelter  located  in  an  altered 
facility  must  have  at  least  one 
accessible  entrance,  accessible  sleeping 
accommodations  in  a  number  equivalent 
to  that  established  for  new  construction, 
at  least  one  accessible  toilet  and  bath. 
at  least  one  accessible  common  area, 
and  an  accessible  route  connecting  all 
accessible  areas.  All  accessible  areas  in 
a  homeless  shelter  in  an  altered  facility 
may  be  located  on  one  level. 

Section  10,  Transportation  Facilities 

Section  10  of  ADAAG  is  reserved.  On 
March  20. 1991.  the  ATBCB  published  a 
supplemental  notice  of  proposed 
rulemaking  (56  FR  11874)  to  establish 
special  access  requirements  for 
transportation  facilities.  The 
Department  anticipates  that  when  the 
ATBCB  issues  final  guidelines  for 
transportation  facilities,  this  part  will  be 
amended  to  include  those  provisions. 

Subpart  E — Enforcement 

Because  the  Department  of  Justice 
does  not  have  authority  to  establish 
procedures  for  judicial  review  and 
enforcement,  subpart  E  generally 
restates  the  statutory  procedures  for 
enforcement. 

Section  36.501  describes  the 
procedures  for  private  suits  by 
individuals  and  the  judicial  remedies 
available.  In  addition  to  the  language  in 
section  30B(a)(l)  of  the  Act,  S  3e.501(a] 
of  this  part  includes  the  language  from 
section  204(a)  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000a-3(a))  which  is 
incorporated  by  reference  in  the  ADA.  A 
commenter  noted  that  the  proposed  rule 
did  not  include  the  provision  in  section 
204(a)  allowing  the  court  to  appoint  an 
attorney  for  the  complainant  and 
authorize  the  commencement  of  the  civil 
action  without  the  payment  of  fees, 
costs,  or  security.  That  provision  has 
been  included  in  the  final  rule. 

Section  308(a)(1)  of  the  ADA  permits  a 
private  suit  by  an  individual  who  has 
reasonable  grounds  for  believing  that  he 
or  she  is  "about  to  be"  subjected  to 
discrimination  in  violation  of  section  303 
of  the  Act  (subpart  D  of  this  part),  which 
requires  that  new  construction  and 
alterations  be  readily  accessible  to  and 
usable  by  individuals  with  disabilities. 
Authorizing  suits  to  prevent 
construction  of  facilities  with 
architectural  barriers  will  avoid  the 
necessity  of  costly  retrofitting  that  might 
be  required  if  suits  were  not  permitted 
until  after  the  facilities  were  completed, 
To  avoid  unnecessary  suits,  this  section 


requires  that  the  individual  bringing  the 
suit  have  'reasonable  grounds"  for 
believing  that  a  violation  is  about  to 
occur,  but  does  not  require  the 
individual  to  engage  in  a  futile  gesture  if 
he  or  she  has  notice  that  a  person  or 
organization  covered  by  title  III  of  the 
Act  does  not  intend  to  comply  with  its 
provisions. 

Section  36.501(b]  restates  the 
provisions  of  section  306(a)(2)  of  the 
Act,  which  states  that  injunctive  relief 
for  the  failure  to  remove  architectural 
barriers  in  existing  facilities  or  the 
failure  to  make  new  construction  and 
alterations  accessible  "shall  include"  an 
order  to  alter  these  facilities  to  make 
them  readily  accessible  to  and  usable  by 
persons  with  disabilities  to  the  extent 
required  by  title  III.  The  Report  of  the 
Energy  and  Commerce  Committee  notes 
that  "an  order  to  make  a  facility  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  is  mandatory"  under 
this  standard.  H.R.  Rep.  No.  485.  101st 
Cong..  2d  Sess.  pt  4.  at  64  (1990).  Also, 
injunctive  relief  shall  include,  where 
appropriate,  requiring  the  provision  of 
an  auxiliary  aid  or  service,  modification 
of  a  policy,  or  provision  of  alternative 
methods,  to  the  extent  required  by  title 
III  of  the  Act  and  this  part. 

Section  36.502  is  based  on  section 
308(b)(l)(A)(i)  of  the  Act,  which 
provides  that  the  Attorney  General  shall 
investigate  alleged  violations  of  title  III 
and  undertake  periodic  reviews  of 
compliance  of  covered  entities. 
Although  the  Act  does  not  establish  a 
comprehensive  administrative 
enforcement  mechanism  for 
investigation  and  resolution  of  all 
complaints  received,  the  legislative 
history  notes  that  investigation  of 
alleged  violations  and  periodic 
compliance  reviews  are  essential  to 
effective  enforcement  of  title  III,  and 
that  the  Attorney  General  is  expected  to 
engage  in  active  enforcement  and  to 
allocate  sufficient  resources  to  carry  out 
this  responsibility.  Judiciary  Report  at 
67. 

Many  commenters  argued  for 
inclusion  of  more  specific  provisions  for 
administrative  resolution  of  disputes 
arising  under  the  Act  and  this  part  in 
order  to  promote  voluntary  compUance 
and  avoid  the  need  for  litigation. 
Administrative  resolution  is  far  more 
efficient  and  economical  than  litigation, 
particularly  in  the  early  stages  of 
implementation  of  complex  legislation 
when  the  specific  requirements  of  the 
statute  are  not  widely  understood.  The 
Department  has  added  a  new  paragraph 
(c)  to  this  section  authorizing  the 
Attorney  General  to  initiate  a 
compliance  review  where  he  or  she  has 


reason  to  believe  there  may  be  a 
violation  of  this  rule. 

Section  36.503  describes  the 
procedures  for  suits  by  the  Attorney 
General  set  out  in  section  308(b)(1)(B)  of 
the  Act.  If  the  Department  has 
reasonable  cause  to  believe  that  any 
person  or  group  of  persons  is  engaged  in 
a  pattern  or  practice  of  resistance  to  the 
full  enjoyment  of  any  of  the  rights 
granted  by  title  III  or  that  any  person  or 
group  of  persons  has  been  denied  any  of 
the  rights  granted  by  title  III  and  such 
denial  raises  an  issue  of  general  public 
importance,  the  Attorney  General  may 
commence  a  civil  action  in  any 
appropriate  United  States  district  court, 
liie  proposed  rule  provided  for  suit  by 
the  Attorney  General  "or  his  or  her 
designee."  The  reference  to  a  "designee" 
has  been  omitted  in  the  final  rule 
because  it  is  unnecessary.  The  Attorney 
General  has  delegated  enforcement 
authority  under  the  ADA  to  the 
Assistant  Attorney  General  for  Civil 
Rights.  55  FR  40653  (October  4, 1990)  (to 
be  codified  at  28  CFR  0.50(1).) 

Section  36.504  describes  the  relief  that 
may  be  granted  in  a  suit  by  the  Attorney 
General  under  section  308(b)(2)  of  the 
Act.  In  such  an  action,  the  court  may 
grant  any  equitable  relief  it  considers  to 
be  appropriate,  including  granting 
temporary,  preliminary,  or  permanent 
relief,  providing  an  auxiliary  aid  or 
service,  modification  of  policy  or 
alternative  method,  or  making  facilities 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  to  the 
extent  required  by  title  III.  In  addition,  a 
court  may  award  such  other  relief  as  the 
court  considers  to  be  appropriate, 
including  monetary  damages  to  persons 
aggrieved,  when  requested  by  the 
Attorney  General. 

Furthermore,  the  court  may  vindicate 
the  public  interest  by  assessing  a  civil 
penalty  against  the  covered  entity  in  an 
amount  not  exceeding  $50,000  for  a  first 
violation  and  not  exceeding  $100,000  for 
any  subsequent  violation.  Section 
36.504(b)  of  the  rule  adopts  the  standard 
of  section  308(b)(3)  of  the  Act.  This 
section  makes  it  clear  that,  in  counting 
the  number  of  previous  determinations 
of  violations  for  determining  whether  a 
"first"  or  "subsequent"  violation  has 
occurred,  determinations  in  the  same 
action  that  the  entity  has  engaged  in 
more  than  one  discriminatory  act  are  to 
be  counted  as  a  single  violation.  A 
"second  violation"  would  not  accrue  to 
that  entity  until  the  Attorney  General 
brought  another  suit  against  the  entity 
and  the  entity  was  again  held  in 
violation.  Again,  all  of  the  violations 
found  in  the  second  suit  would  be 
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cumulatively  considered  as  a 
"subsequent  violation." 

Section  36.504(c)  clarifies  that  the 
terms  "monetary  damages"  and  "other 
relief  do  not  include  punitive  damages. 
They  do  include,  however,  all  forms  of 
compensatory  damages,  including  out- 
of-pocket  expenses  and  damages  for 
pain  and  suffering. 

Section  36.504(a)(3)  is  based  on 
section  308(b)(2)(C)  of  the  Act,  which 
provides  that,  "to  vindicate  the  public 
interest,"  a  court  may  assess  a  civil 
penalty  against  the  entity  that  has  been 
foimd  to  be  in  violation  of  the  Act  in 
suits  brought  by  the  Attorney  General. 
In  addition.  §  36.504(d),  which  is  taken 
from  section  308(b)(5)  of  the  Act,  further 
provides  that,  in  considering  what 
amount  of  civil  penalty,  if  any,  is 
appropriate,  the  court  shall  give 
consideration  to  "any  good  faith  effort 
or  attempt  to  comply  with  this  part."  In 
evaluating  such  good  faith,  the  court 
shall  consider  "among  other  factors  it 
deems  relevant,  whether  the  entity  could 
have  reasonabljt  anticipated  the  need 
for  an  appropriate  type  of  auxiliary  aid 
needed  to  accommodate  the  unique 
needs  of  a  particular  individual  with  a 
disability." 

The  "good  faith"  standard  referred  to 
in  this  section  is  not  intended  to  imply  a 
willful  or  intentional  standard — that  is, 
an  entity  cannot  demonstrate  good  faith 
simply  by  showing  that  it  did  not 
willfully,  intentionally,  or  recklessly 
disregard  the  law.  At  the  same  time,  the 
absence  of  such  a  course  of  conduct 
would  be  a  factor  a  court  should  weigh 
in  determining  the  existence  of  good 
faith. 

Section  36.505  states  that  courts  are 
authorized  to  award  attorneys  fees, 
including  litigation  expenses  and  costs, 
as  provided  in  section  505  of  the  Act. 
Litigation  expenses  include  items  such 
as  expert  witness  fees,  travel  expenses, 
etc.  The  Judiciary  Committee  Report 
specifies  that  such  items  are  included 
under  the  rubric  of  "attorneys  fees"  and 
not  "costs"  so  that  such  expenses  will 
be  assessed  against  a  plaintiff  only 
under  the  standard  set  forth  in 
Christiansburg  Garment  Co.  v.  Equal 
Employment  Opportunity  Commission, 
434  U.S.  412  (1978).  (Judiciary  report  at 
73.) 

Section  36.506  restates  section  513  of 
the  Act,  which  encourages  use  of 
alternative  means  of  dispute  resolution. 
Section  36^7  explains  that,  as  provided 
in  section  M6(e)  of  the  Act.  a  public 
accommooation  or  other  private  entity  is 
not  excused  from  compliance  with  the 
requirements  of  this  part  because  of  any 
failure  to  receive  technical  assistance. 


Section  36.305    Effective  Date 

In  general,  title  III  is  effective  18 
months  after  enactment  of  the 
Americans  with  Disabilities  Act,  i.e., 
January  26, 1992.  However,  there  are 
several  exceptions  to  this  general  rule 
contained  throughout  title  III.  Section 
36.508  sets  forth  all  of  these  exceptions 
in  one  place. 

Paragraph  (b)  contains  the  rule  on 
civil  actions.  It  states  that,  except  with 
respect  to  new  construction  and 
alterations,  no  civil  action  shall  be 
brought  for  a  violation  of  this  part  that 
occurs  before  July  26, 1992,  against 
businesses  with  25  or  fewer  employees 
and  gross  receipts  of  $1,000,000  or  less; 
and  before  January  26, 1993,  against 
businesses  with  10  or  fewer  employees 
and  gross  receipts  of  $500,000  or  less.  In 
determining  what  constitutes  gross 
receipts,  it  is  appropriate  to  exclude 
amounts  collected  for  sales  taxes. 

Paragraph  (c)  concerns  transportation 
services  provided  by  public 
accommodations  not  primarily  engaged 
in  the  business  of  transporting  people. 
The  18-month  effective  date  applies  to 
all  of  the  transportation  provisions 
except  those  requiring  newly  purchased 
or  leased  vehicles  to  be  accessible. 
Vehicles  subject  to  that  requirement 
must  be  accessible  to  and  usable  by 
individuals  with  disabilities  if  the 
solicitation  for  the  vehicle  is  made  on  or 
after  August  26, 1990. 

Subpart  F— Certification  of  State  Labs 
or  Local  Building  Codes 

Subpart  F  estabUshes  procedures  to 
implement  section  308(b)(l)(A)(ii)  of  the 
Act,  which  provides  that,  on  the 
application  of  a  State  or  local 
government,  the  Attorney  General  may 
certify  that  a  State  law  or  local  building 
code  or  similar  ordinance  meets  or 
exceeds  the  minimum  accessibility 
requirements  of  the  Act.  In  enforcement 
proceedings,  this  certification  will 
constitute  rebuttable  evidence  that  the 
law  or  code  meets  or  exceeds  the  ADA's 
requirements. 

Three  significant  changes,  further 
explained  below,  were  made  from  the 
proposed  subpart,  in  response  to 
comments.  First,  the  State  or  local 
jurisdiction  is  required  to  hold  a  pubhc 
hearing  on  its  proposed  request  for 
certification  and  to  submit  to  the 
Department,  as  part  of  the  information 
and  materials  in  support  of  a  request  for 
certification,  a  transcript  of  the  hearing. 
Second,  the  time  allowed  for  interested 
persons  and  organizations  to  comment 
on  the  request  filed  with  the  Department 
(§  36.605(a)(1))  has  been  changed  ft-om 
30  to  60  days.  Finally,  a  new  §  36.608, 


Guidance  concerning  model  codes,  has 
been  added. 

Section  36.601  establishes  the 
definitions  to  be  used  for  purposes  of 
this  subpart.  Two  of  the  definitions  have 
been  modified,  and  a  definition  of 
"model  code"  has  been  added.  First,  in 
response  to  a  comment,  a  reference  to  a 
code  "or  part  thereof  has  been  added 
to  the  definition  of  "code."  The  purpose 
of  this  addition  is  to  clarify  that  an 
entire  code  need  not  be  submitted  if 
only  part  of  it  is  relevant  to 
accessibility,  or  if  the  jurisdiction  seeks 
certification  of  only  some  of  the  portions 
that  concern  accessibility.  The 
Department  does  not  intend  to 
encourage  "piecemeal"  requests  for 
certification  by  a  single  jurisdiction.  In 
fact,  the  Department  expects  that  in 
some  cases,  rather  than  certifying 
portions  of  a  particular  code  and 
refusing  to  certify  others,  it  may  notify  a 
submitting  jurisdiction  of  deficiencies 
and  encourage  a  reapplication  that  cures 
those  deficiencies,  so  that  the  entire 
code  can  be  certified  eventually. 
Second,  the  definition  of  "submitting 
official"  has  been  modified.  The 
proposed  rule  defined  the  submitting 
official  to  be  the  State  or  local  official 
who  has  principal  responsibility  for 
administration  of  a  code.  Commenters 
pointed  out  that  in  some  cases  more 
than  one  code  within  the  same 
jurisdiction  is  relevant  for  purposes  of 
certification.  It  was  also  suggested  that 
the  Department  allow  a  State  to  submit 
a  single  application  on  behalf  of  the 
State,  as  well  as  on  behalf  of  any  local 
jurisdictions  required  to  follow  the  State 
accessibility  requirements.  Consistent 
with  these  comments,  the  Department 
has  added  to  the  definition  language 
clarifying  that  the  official  can  be  one 
authorized  to  submit  a  code  on  behalf  of 
a  jurisdiction. 

A  definition  of  "model  code"  has  been 
added  in  light  of  new  §  36.608. 

Most  commenters  generally  approved 
of  the  proposed  certification  process. 
Some  approved  of  what  they  saw  as  the 
Department's  attempt  to  bring  State  and 
local  codes  into  alignment  with  the 
ADA.  A  State  agency  said  that  this 
section  will  be  the  backbone  of  the 
intergovernmental  cooperation  essential 
if  the  accessibility  provisions  of  the 
ADA  are  to  be  effective. 

Some  comments  disapproved  of  the 
proposed  process  as  timeconsuming  and 
laborious  for  the  Department,  although 
some  of  these  comments  pointed  out 
that,  if  the  Attorney  General  certified 
model  codes  on  which  State  and  local 
codes  are  based,  many  perceived 
problems  would  be  alleviated.  (This 
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Guidance  concerning  model  codes,  has 
been  added. 

Section  36.601  establishes  the 
definitions  to  be  used  for  purposes  of 
this  subpart.  Two  of  the  definitions  have 
been  modified,  and  a  definition  of 
"model  code"  has  been  added.  First,  in 
response  to  a  comment,  a  reference  to  a 
code  "or  part  thereof  has  been  added 
to  the  definition  of  "code."  The  purpose 
of  this  addition  is  to  clarify  that  an 
entire  code  need  not  be  submitted  if 
only  part  of  it  is  relevant  to 
accessibility,  or  if  the  jurisdiction  seeks 
certification  of  only  some  of  the  portions 
that  concern  accessibility.  The 
Department  does  not  intend  to 
encourage  "piecemeal"  requests  for 
certification  by  a  single  jurisdiction.  In 
fact,  the  Department  expects  that  in 
some  cases,  rather  than  certifying 
portions  of  a  particular  code  and 
refusing  to  certify  others,  it  may  notify  a 
submitting  jurisdiction  of  deficiencies 
and  encourage  a  reapplication  that  cures 
those  deficiencies,  so  that  the  entire 
code  can  be  certified  eventually. 
Second,  the  definition  of  "submitting 
official"  has  been  modified.  The 
proposed  rule  defined  the  submitting 
official  to  be  the  State  or  local  official 
who  has  principal  responsibility  for 
administration  of  a  code.  Commenters 
pointed  out  that  in  some  cases  more 
than  one  code  within  the  same 
jurisdiction  is  relevant  for  purposes  of 
certification.  It  was  also  suggested  that 
the  Department  allow  a  State  to  submit 
a  single  application  on  behalf  of  the 
State,  as  well  as  on  behalf  of  any  local 
jurisdictions  required  to  follow  the  State 
accessibility  requirements.  Consistent 
with  these  comments,  the  Department 
has  added  to  the  definition  language 
clarifying  that  the  official  can  be  one 
authorized  to  submit  a  code  on  behalf  of 
a  jurisdiction. 

A  definition  of  "model  code"  has  been 
added  in  light  of  new  §  36.608. 

Most  commenters  generally  approved 
of  the  proposed  certification  process. 
Some  approved  of  what  they  saw  as  the 
Department's  attempt  to  bring  State  and 
local  codes  into  alignment  with  the 
ADA.  A  State  agency  said  that  this 
section  will  be  the  backbone  of  the 
intergovernmental  cooperation  essential 
if  the  accessibility  provisions  of  the 
ADA  are  to  be  effective. 

Some  comments  disapproved  of  the 
proposed  process  as  timeconsuming  and 
laborious  for  the  Department,  although 
some  of  these  comments  pointed  out 
that,  if  the  Attorney  General  certified 
model  codes  on  which  State  and  local 
codes  are  based,  many  perceived 
problems  would  be  alleviated.  (This 


point  is  further  addressed  by  new 
S  36.608.) 

Many  of  the  comments  received  from 
business  organizations,  as  well  as  those 
from  some  individuals  and  disability 
rights  groups,  addressed  the  relationship 
of  the  ADA  requirements  and  their 
enforcement,  to  existing  State  and  local 
codes  and  code  enforcement  systems. 
These  commenters  urged  the 
Department  to  use  existing  code-making 
bodies  for  interpretations  of  the  ADA. 
and  to  actively  participate  in  the 
integration  of  the  ADA  into  the  text  of 
the  national  model  codes  that  are 
adopted  by  State  and  local  enforcement 
agencies.  These  issues  are  discussed  in 
preamble  section  36.406  under  General 
comments. 

Many  commenters  urged  the 
Department  to  evaluate  or  certify  the 
entire  code  enforcement  system 
(including  any  process  for  hearing 
appeals  from  builders  of  denials  by  the 
building  code  official  of  requests  for 
variances,  waivers,  or  modifications). 
Some  urged  that  certification  not  be 
allowed  in  jurisdictions  where  waivers 
can  be  granted,  unless  there  is  a  clearly 
identified  decision-making  process,  with 
written  rulings  and  notice  to  affected 
parties  of  any  waiver  or  modification 
request.  One  commenter  urged 
establishment  of  a  dispute  resolution 
mechanism,  providing  for  interpretation 
(usually  through  a  building  official)  and 
an  administrative  appeals  mechanism 
(generally  called  Boards  of  Appeal. 
Boards  of  Construction  Appeals,  or 
Boards  of  Review),  before  certification 
could  be  granted. 

The  Department  thoroughly 
considered  these  proposals  but  has 
declined  to  provide  for  certification  of 
processes  of  enforcement  or 
administration  of  State  and  local  codes. 
The  statute  clearly  authorizes  the 
Department  to  certify  the  codes 
themselves  for  equivalency  with  the 
statute;  it  would  be  ill-advised  for  the 
Department  at  this  point  to  inquire 
beyond  the  face  of  the  code  and  written 
interpretations  of  it.  It  would  be 
inappropriate  to  require  those 
jurisdictions  that  grant  waivers  or 
modifications  to  establish  certain 
procedures  before  they  can  apply  for 
certification,  or  to  insist  that  no 
deviations  can  be  permitted.  In  fact,  the 
Department  expects  that  many 
jurisdictions  will  allow  slight  variations 
from  a  particular  code,  consistent  with 
ADAAG  itself.  ADAAG  includes  in  §  2.2 
a  statement  allowing  departures  from 
particular  requirements  where 
substantially  equivalent  or  greater 
access  and  usability  is  provided.  Several 
sections  specifically  allow  for 


alternative  methods  providing 
equivalent  facilitation  and,  in  some 
cases,  provide  examples.  (See,  e.g., 
section  4.31.9,  Text  Telephones;  section 
7.2(2)  (iii).  Sales  and  Service  Counters.) 
Section  4.1.6  includes  less  stringent 
requirements  that  are  permitted  in 
alterations,  in  certain  circumstances. 

However,  in  an  attempt  to  ensure  that 
it  does  not  certify  a  code  that  in  practice 
has  been  or  will  be  applied  in  a  manner 
that  defeats  its  equivalency  with  the 
ADA,  the  Department  will  require  that 
the  submitting  official  include,  with  the 
application  for  certification,  any 
relevant  manuals,  guides,  or  any  other 
interpretive  information  issued  that 
pertain  to  the  code.  (S  36.603(c)(1).)  The 
requirement  that  this  information  be 
provided  is  in  addition  to  the  NPRM's 
requirement  that  the  official  provide  any 
pertinent  formal  opinions  of  the  State 
Attorney  General  or  the  chief  legal 
officer  of  the  jurisdiction. 

The  first  step  in  the  certification 
process  is  a  request  for  certification, 
filed  by  a  "submitting  official" 
(§  36.603).  The  Department  will  not 
accept  requests  for  certification  until 
after  January  26, 1992,  the  effective  date 
of  this  part.  The  Department  received 
numerous  comments  from  individuals 
and  organizations  representing  a  variety 
of  interests,  urging  that  the  hearing 
required  to  be  held  by  the  Assistant 
Attorney  General  in  Washington.  DC. 
after  a  preliminary  determination  of 
equivalency  (§  36.605(a)(2)),  be  held 
within  the  State  or  locality  requesting 
certification,  in  order  to  facilitate  greater 
participation  by  all  interested  parties. 
While  the  Department  has  not  modified 
the  requirement  that  it  hold  a  hearing  in 
Washington,  it  has  added  a  new 
subparagraph  36.603(b)(3)  requiring  a 
hearing  within  the  State  or  locality 
before  a  request  for  certification  is  filed. 
The  hearing  must  be  held  after  adequate 
notice  to  the  pubUc  and  must  be  on  the 
record;  a  transcript  must  be  provided 
with  the  request  for  certification.  This 
procedure  will  insure  input  from  the 
public  at  the  State  or  local  level  and  will 
also  insure  a  Washington.  DC.  hearing 
as  mentioned  in  the  legislative  history. 

The  request  for  certification,  along 
with  supporting  documents  (S  36.603(c)). 
must  be  filed  in  duplicate  with  the  office 
of  the  Assistant  Attorney  General  for 
Civil  Rights.  The  Assistant  Attorney 
General  may  request  further 
Information.  The  request  and  supporting 
materials  will  be  available  for  public 
examination  at  the  office  of  the 
Assistant  Attorney  General  and  at  the 
office  of  the  State  or  local  agency 
charged  with  administration  and 
enforcement  of  the  code.  The  submitting 


official  must  publish  public  notice  of  the 
request  for  certification. 

Next,  under  S  36.604.  the  Assistant 
Attorney  General's  office  will  consult 
with  the  ATBCB  and  make  a  preliminary 
determination  to  either  (1)  find  that  the 
code  is  equivalent  (make  a  "preliminary 
determination  of  equivalency")  or  (2) 
deny  certification.  The  next  step 
depends  on  which  of  these  preliminary 
determinations  is  made. 

If  the  preliminary  determination  is  to 
find  equivalency,  the  Assistant  Attorney 
General,  imder  §  36.605,  will  inform  the 
submitting  official  in  writing  of  the 
preliminary  determination  and  publish  a 
notice  in  the  Federal  Register  informing 
the  public  of  the  preliminary 
determination  and  inviting  comment  for 
60  days.  (This  time  period  has  been 
increased  from  30  days  in  light  of  public 
comment  pointing  out  the  need  for  more 
time  within  which  to  evaluate  the  code.) 
After  considering  the  information 
received  in  response  to  the  comments, 
the  Department  will  hold  an  hearing  in 
Washington.  This  hearing  will  not  be 
subject  to  the  formal  requirements  of  the 
Administrative  Procedure  Act.  In  fact, 
this  requirement  could  be  satisfied  by  a 
meeting  with  interested  parties.  After 
the  hearing,  the  Assistant  Attorney 
General's  office  will  consult  again  with 
the  ATBCB  and  make  a  final 
determination  of  equivalency  or  a  final 
determination  to  deny  the  request  for 
certification,  with  a  notice  of  the 
determination  published  in  the  Federal 
Register. 

If  the  preliminary  determination  is  to 
deny  certification,  there  will  be  no 
hearing  (§  36.606).  The  Department  will 
notify  the  submitting  official  of  the 
preliminary  determination,  and  may 
specify  how  the  code  could  be  modified 
in  order  to  receive  a  preliminary 
determination  of  equivalency.  "The 
Department  will  allow  at  least  15  days 
for  the  submitting  official  to  submit 
relevant  material  in  opposition  to  the 
preliminary  denial.  If  none  is  received, 
no  further  action  will  be  taken.  If  more 
information  is  received,  the  Department 
will  consider  it  and  make  either  a  final 
decision  to  deny  certification  or  a 
preliminary  determination  of 
equivalency.  If  at  that  stage  the 
Assistant  Attorney  General  makes  a 
preliminary  determination  of 
equivalency,  the  hearing  procedures  set 
out  in  §  36.605  will  be  followed. 

Section  36.607  addresses  the  effect  of 
certification.  First,  certification  will  only 
be  effective  concerning  those  features  or 
elements  that  are  both  (1)  covered  by 
the  certified  code  and  (2)  addressed  by 
the  regulations  against  which  they  are 
being  certified.  For  example,  if 
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children's  facilities  are  not  addressed  by 
the  Department's  standards,  and  the 
building  in  question  is  a  private 
elementary  school,  certification  will  not 
be  effective  for  those  features  of  the 
building  to  be  used  by  children.  And  if 
the  Department's  regulations  addressed 
equipment  but  the  local  code  did  not,  a 
building's  equipment  would  not  be 
covered  by  the  certification. 

In  addition,  certification  will  be 
effective  only  for  the  particular  edition 
of  the  code  that  is  certified. 
Amendments  will  not  automatically  be 
considered  certified,  and  a  submitting 
official  will  need  to  reapply  for 
certification  of  the  changed  or 
additional  provisions. 

Certification  will  not  be  effective  in 
those  situations  where  a  State  or  local 
building  code  official  allows  a  facility  to 
be  constructed  or  altered  in  a  manner 
that  does  not  follow  the  technical  or 
scoping  provisions  of  the  certified  code. 
Thus,  if  an  official  either  waives  an 
accessible  element  or  feature  or  allows 
a  change  that  does  not  provide 
equivalent  facilitation,  the  fact  that  the 
Department  has  certified  the  code  itself 
will  not  stand  as  evidence  that  the 
facility  has  been  constructed  or  altered 
in  accordance  with  the  minimum 
accessibility  requirements  of  the  ADA. 
The  Department's  certification  of  a  code 
is  effective  only  with  respect  to  the 
standards  in  the  code;  it  is  not  to  be 
interpreted  to  apply  to  a  State  or  local 
government's  application  of  the  code. 
The  fact  that  the  Department  has 
certified  a  code  with  provisions 
concerning  waivers,  variances,  or 
equivalent  facilitation  shall  not  be 
interpreted  as  an  endorsement  of 
actions  taken  pursuant  to  those 
provisions. 

The  final  rule  includes  a  new  §  36.608 
concerning  model  codes.  It  was  drafted 
in  response  to  concerns  raised  by 
numerous  commenters,  many  of  which 
have  been  discussed  under  General 
comments  (§  36.406).  It  is  intended  to 
assist  in  alleviating  the  difficulties 
posed  by  attempting  to  certify  possibly 
tens  of  thousands  of  codes.  It  is  included 
in  recognition  of  the  fact  that  many 
codes  are  based  on,  or  incorporate, 
model  or  consensus  standards 
developed  by  nationally  recognized 
organizations  (e.g.,  the  American 
National  Standards  Institute  (ANSI): 
Building  Officials  and  Code 
Administrators  (BOCA)  International; 
Council  of  American  Building  Officials 
(CABO)  and  its  Board  for  the 
Coordination  of  Model  Codes  (BCMC); 
Southern  Building  Code  Congress 
International  (SBCCI)).  While  the 
Department  will  not  certify  or 


"precertify"  model  codes,  as  urged  by 
some  commenters,  it  does  wish  to 
encourage  the  continued  viability  of  the 
consensus  and  model  code  process 
consistent  with  the  purposes  of  the 
ADA. 

The  new  section  therefore  allows  an 
authorized  representative  of  a  private 
entity  responsible  for  developing  a 
model  code  to  apply  to  the  Assistant 
Attorney  General  for  review  of  the  code. 
The  review  process  will  be  informal  and 
will  not  be  subject  to  the  procedures  of 
§§  36.602  through  36.607.  The  result  of 
the  review  will  take  the  form  of 
guidance  from  the  Assistant  Attorney 
General  as  to  whether  and  in  what 
respects  the  model  code  is  consistent 
with  the  ADA'S  requirements.  The 
guidance  will  not  be  binding  on  any 
entity  or  on  the  Department;  it  will 
assist  in  evaluations  of  individual  State 
or  local  codes  and  may  serve  as  a  basis 
for  establishing  priorities  for 
consideration  of  individual  codes.  The 
Department  anticipates  that  this 
approach  will  foster  further  cooperation 
among  various  government  levels,  the 
private  entities  developing  standards, 
and  individuals  with  disabilities. 

List  of  Subjects  in  28  CFR  Part  36 

Administrative  practice  and 
procedure.  Alcoholism,  Americans  with 
disabilities,  Buildings,  Business  and 
industry.  Civil  rights.  Consumer 
protection.  Drug  abuse,  Handicapped, 
Historic  preservation.  Reporting  and 
recordkeeping  requirements. 

By  the  authority  vested  in  me  as 
Attorney  General  by  28  U.S.C.  509,  510,  5 
U.S.C.  301,  and  section  306(b)  of  the 
Americans  with  Disabilities  Act,  Public 
Law  101-336,  and  for  the  reasons  set 
forth  in  the  preamble.  Chapter  I  of  title 
28  of  the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  part  36  to 
read  as  follows: 

PART  36— NONDISCRIMINATION  ON 
THE  BASIS  OF  DISABILITY  BY  PUBLIC 
ACCOMMODATIONS  AND  IN 
COMMERCIAL  FACILITIES 

Subpart  A— General 

Sec. 

36.101  Purpose. 

36.102  Application. 

36.103  Relationship  to  other  laws. 

36.104  Definitions. 
36.105-36.200    [Reserved] 

Subpart  B— Ganaral  Requiramants 

36.201  General. 

36.202  Activities. 

36.203  Integrated  settings. 

36.204  Administrative  methods. 

36.205  Association. 

36.206  Retaliation  or  coercion. 


36.207  Places  of  public  accommodations 
located  in  private  residences. 

36.208  Direct  threat. 

36.209  Illegal  use  of  drugs. 

36.210  Smoking. 

36.211  Maintenance  of  accessible  features. 

36.212  Insurance. 

36.213  Relationship  of  subpart  B  to  subparts 
C  and  D  of  this  part. 

36.214-36.300    [Reserved] 

Subpart  C— Spaciftc  Raqulramanta 

36.301  Eligibility  criteria. 

36.302  Modifications  in  policies,  practices, 
or  procedures. 

36.303  Auxiliary  aids  and  services. 

36.304  Removal  of  barriers. 

36.305  Alternatives  to  barrier  removal. 

36.306  Personal  devices  and  services. 

36.307  Accessible  or  special  goods. 

36.308  Seating  in  assembly  areas. 

36.309  Examinations  and  courses. 

36.310  Transportation  provided  by  public 
accommodations. 

36.311-36.400    [Reserved] 

Subpart  D— New  Conatniction  and 
Attarationa 

36.401  New  construction. 

36.402  Alterations. 

36.403  Alterations:  Path  of  travel. 

36.404  Alterations:  Elevator  exemption. 

36.405  Alterations:  Historic  preservation. 

36.406  Standards  for  new  construction  and 
alterations. 

36.407-36.500    [Reserved] 

Sut>part  E— Entorcainant 

36.501  Private  suiU. 

36.502  Investigations  and  compliance 
reviews. 

36.503  Suit  by  the  Attorney  General. 

36.504  Relief. 

36.505  Attorneys  fees. 

36.506  Alternative  means  of  dispute 
resolution. 

36.507  Effect  of  unavailability  of  technical 
assistance. 

36.508  Effective  date. 
36.50&-36.600    (Reserved] 

Subpart  F— Certification  of  State  Lawa  or 
Local  Building  Codea 

36.601  Definitions. 

36.602  General  rule. 

36.603  Filing  a  request  for  certification. 

36.604  Preliminary  determination. 

36.605  Procedure  following  preliminary 
determination  of  equivalency. 

36.606  Procedure  following  preliminary 
denial  of  certification. 

36.607  Effect  of  certification. 

36.608  Guidance  concerning  model  codes. 
36.609-36.999    [Reserved] 

Appendix  A  to  Part  36— Standarda  for 
Acceaaible  Design 

Appendix  B  to  Part  36— Preamble  to 
Regulation  on  Nondiscrimination  on  ttte 
Basis  of  Disability  by  Public 
Accommodations  and  In  Commercial 
Facilities  (Published  July  26, 1M1) 

Authority:  5  U.S.C.  301;  28  U.S.C.  509,  510; 
Pub.  L.  101-336,  42  U.S.C.  12188. 


Subpart  A— General 

§  36.101    Purpose. 

The  purpose  of  this  part  is 
implement  title  III  of  the  Ami 
Disabihties  Act  of  1990  (42  U 
which  prohibits  discriminatii 
basis  of  disability  by  public 
accommodations  and  require 
public  accommodation  and  c 
facilities  to  be  designed,  com 
and  altered  in  compliance  w: 
accessibility  standards  estat 
this  part,  j . 

§36.102    Application. 

(a)  General.  This  part  appl 

(1)  Public  accommodation; 

(2)  Commercial  facility;  or 

(3)  Private  entity  that  offer 
examinations  or  courses  rela 
applications,  licensing,  certif 
credentittling  for  secondary  c 
postsecondary  education,  pn 
or  trade  purposes. 

(b)  Public  accommodation, 
requirements  of  this  part  app 
public  accommodations  are  e 
subparts  B,  C,  and  D  of  this  p 

(2)  The  requirements  of  sui 
and  C  of  this  part  obligate  a  | 
accommodation  only  with  rei 
operations  of  a  place  of  publi 
accommodation. 

(3)  The  requirements  of  sul 
this  part  obligate  a  public 
accommodation  only  with  rei 

(i)  A  facility  used  as,  or  dei 
constructed  for  use  as,  a  plac 
accommodation;  or 

(ii)  A  facility  used  as,  or  dc 
constructed  for  use  as,  a  com 
facility. 

(c)  Commercial  facilities.  1 
requirements  of  this  part  app 
commercial  facilities  are  set : 
subpart  D  of  this  part. 

(d)  Examinations  and  cour 
requirements  of  this  part  app 
private  entities  that  offer  exa 
or  courses  as  specified  in  par 
of  this  section  are  set  forth  in 

(e)  Exemptions  and  exclusi 
part  does  not  apply  to  any  pr 
(except  to  the  extent  that  the 
the  private  club  are  made  avi 
customers  or  patrons  of  a  pla 
accommodation),  or  to  any  re 
entity  or  public  entity. 

§  36. 1 03    Relationatiip  to  ottter 

(a)  Rule  of  interpretation.  I 
otherwise  provided  in  this  pa 
shall  not  be  construed  to  app 
standard  than  the  standards  • 
under  title  V  of  the  Rehabiliti 
1973  (29  U.S.C.  791)  or  the  reg 
issued  by  Federal  agencies  pi 
that  title. 
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36.207    Places  of  public  accommodations 

located  in  private  residences. 
36.206    Direct  threat. 

36.209  Illegal  use  of  drugs. 

36.210  Smoking. 

36.211  Maintenance  of  accessible  features. 

36.212  Insurance. 

36.213  Relationship  of  subpart  B  to  subparts 
C  and  D  of  this  part. 

36.214-36.300    [Reserved] 

Subpart  C— Specific  Requirements 

36.301  Eligibility  criteria. 

36.302  Modiflcations  in  poUcies,  practices, 
or  procedures. 

36.303  Auxiliary  aids  and  services. 

36.304  Removal  of  barriers. 

36.305  Alternatives  to  barrier  removal. 

36.306  Personal  devices  and  services. 

36.307  Accessible  or  special  goods. 

36.308  Seating  in  assembly  areas. 

36.309  Examinations  and  courses. 

36.310  Transportation  provided  by  public 
accommodations. 

36.311-36.400    (Reserved] 

Subpart  D— New  Conatnictlon  and 
Alterations 

36.401  New  construction. 

36.402  Alterations. 

36.403  Alterations:  Path  of  travel. 

36.404  Alterations:  Elevator  exemption. 

36.405  Alterations:  Historic  preservation. 

36.406  Standards  for  new  construction  and 
alterations. 

36.407-36.500    [Reserved] 

Subpart  E— Enforcement 

36.501  Private  suits. 

36.502  Investigations  and  compliance 
reviews. 

36.503  Suit  by  the  Attorney  General. 

36.504  Relief. 

36.505  Attorneys  fees. 

36.506  Alternative  means  of  dispute 
resolution. 

36.507  Effect  of  unavailability  of  technical 
assistance. 

36.508  Effective  date. 
36.509-36.600    [Reserved] 

Subpart  F— Certification  of  State  Laws  or 
Local  Building  Codes 

36.601  Definitions. 

36.602  General  rule. 

36.603  Filing  a  request  for  certification. 

36.604  Preliminary  determination. 

36.605  Procedure  following  preliminary 
determination  of  equivalency. 

36.606  Procedure  following  preliminary 
denial  of  certification. 

36.607  Effect  of  certification. 

36.608  Guidance  concerning  model  codes. 
36.60&-36.999    [Reserved] 

Appendix  A  to  Part  36— Standards  for 
Accessible  Design 

Appendix  B  to  Part  36— Preamble  to 
Regulation  on  Nondiscrimination  on  tt>e 
Basis  of  Disability  by  Public 
Accommodations  and  In  Commercial 
Facilities  (Publisiwd  July  26, 1991) 

Authority:  5  U.S.C.  301;  28  U.S.C.  509,  510; 
Pub.  L.  101-336,  42  U.S.C.  12188. 


Sut>part  A— General 

§  36.101    Purpose. 

The  purpose  of  this  part  is  to 
implement  title  III  of  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C.  12181), 
which  prohibits  discrimination  on  the 
basis  of  disability  by  public 
accommodations  and  requires  places  of 
public  accommodation  and  commercial 
facilities  to  be  designed,  constructed, 
and  altered  in  compliance  with  the 
accessibility  standards  established  by 
this  part. 

§36.102    Application. 

(a)  General.  This  part  applies  to  any — 

(1)  Public  accommodation; 

(2)  Commercial  facility;  or 

(3)  Private  entity  that  offers 
examinations  or  courses  related  to 
applications,  licensing,  certi^cation,  or 
credentittling  for  secondary  or 
postsecondary  education,  professional, 
or  trade  purposes. 

(b)  Public  accommodations.  (1)  The 
requirements  of  this  part  applicable  to 
public  accommodations  are  set  forth  in 
subparts  B,  C,  and  D  of  this  part. 

(2)  The  requirements  of  subparts  B 
and  C  of  this  part  obligate  a  public 
accommodation  only  with  respect  to  the 
operations  of  a  place  of  public 
accommodation. 

(3)  The  requirements  of  subpart  D  of 
this  part  obligate  a  public 
accommodation  only  with  respect  to — 

(i)  A  facility  used  as,  or  designed  or 
Constructed  for  use  as,  a  place  of  public 
accommodation;  or 

(ii)  A  facility  used  as,  or  designed  and 
constructed  for  use  as,  a  commercial 
facility. 

(c)  Commercial  facilities.  The 
requirements  of  this  part  applicable  to 
commercial  facilities  are  set  forth  in 
subpart  D  of  this  part. 

(d)  Examinations  and  courses.  The 
requirements  of  this  part  applicable  to 
private  entities  that  offer  examinations 
or  courses  as  specified  in  paragraph  (a) 
of  this  section  are  set  forth  in  §  36.309. 

(e)  Exemptions  and  exclusions.  This 
part  does  not  apply  to  any  private  club 
(except  to  the  extent  that  the  facilities  of 
the  private  club  are  made  available  to 
customers  or  patrons  of  a  place  of  public 
accommodation),  or  to  any  religious 
entity  or  public  entity. 

§  36. 1 03    Relationship  to  other  laws. 

(a)  Rule  of  interpretation.  Except  as 
otherwise  provided  in  this  part,  this  part 
shall  not  be  construed  to  apply  a  lesser 
standard  than  the  standards  applied 
under  title  V  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791)  or  the  regulations 
issued  by  Federal  agencies  pursuant  to 
that  title. 


(b)  Section  504.  This  part  does  not 
affect  the  obligations  of  a  recipient  of 
Federal  financial  assistance  to  comply 
with  the  requirements  of  section  504  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  regulations  issued  by  Federal 
agencies  implementing  section  504. 

(c)  Other  laws.  This  part  does  not 
invalidate  or  limit  the  remedies,  rights, 
and  procedures  of  any  other  Federal 
laws,  or  State  or  local  laws  (including 
State  common  law)  that  provide  greater 
or  equal  protection  for  the  rights  of 
individuals  with  disabilities  or 
individuals  associated  with  them. 

§36.104    Definitions. 

For  purposes  of  this  part,  the  term — 
Act  means  the  Americans  with 

Disabilities  Act  of  1990  (Pub.  L.  101-336, 

104  Stat.  327,  42  U.S.C.  12101-12213  and 

47  U.S.C.  225  and  611). 
Commerce  means  travel,  trade,  traffic, 

commerce,  transportation,  or 

communication — 

(1)  Among  the  several  States; 

(2)  Between  any  foreign  country  or 
any  territory  or  possession  and  any 
State;  or 

(3)  Between  points  in  the  same  State 
but  through  another  State  or  foreign 
country. 

Commercial  facilities  means 
facilities — 

(1)  Whose  operations  will  affect 
commerce; 

(2)  That  are  intended  for 
nonresidential  use  by  a  private  entity; 
and 

(3)  That  are  not — 

(i)  Facilities  that  are  covered  or 
expressly  exempted  from  coverage 
under  the  Fair  Housing  Act  of  1968,  as 
amended  (42  U.S.C.  3601-3631); 

(ii)  Aircraft;  or 

(iii)  Railroad  locomotives,  railroad 
freight  cars,  railroad  cabooses, 
commuter  or  intercity  passenger  rail 
cars  (including  coaches,  dining  cars, 
sleeping  cars,  lounge  cars,  and  food 
service  cars),  any  other  railroad  cars 
described  in  section  242  of  the  Act  or 
covered  under  title  II  of  the  Act.  or 
railroad  rights-of-way.  For  purposes  of 
this  definition,  "rail"  and  "railroad" 
have  the  meaning  given  the  term 
"railroad"  in  section  202(e)  of  the 
Federal  Railroad  Safety  Act  of  1970  (45 
U.S.C.  431(e)). 

Current  illegal  use  of  drugs  means 
illegal  use  of  drugs  that  occurred 
recently  enough  to  justify  a  reasonable 
belief  that  a  person's  drug  use  is  current 
or  that  continuing  use  is  a  real  and 
ongoing  problem. 

Disability  means,  with  respect  to  an 
individual,  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  of  the  major  life  activities  of 


such  individual;  a  record  of  such  an 
impairment;  or  being  regarded  as  having 
such  an  impairment. 

(1)  The  phrase  physical  or  mental 
impairment  means — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic;  skin;  and 
endocrine; 

(ii)  Any  mental  or  psychological 
disorder  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities; 

(iii)  The  phrase  physical  or  mental 
impairment  includes,  but  is  not  limited 
to,  such  contagious  and  noncontagious 
diseases  and  conditions  as  orthopedic, 
visual,  speech,  and  hearing  impairments, 
cerebral  palsy,  epilepsy,  muscular 
dystrophy,  multiple  sclerosis,  cancer, 
heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  specific 
learning  disabilities,  HIV  disease 
(whether  symptomatic  or 
asymptomatic),  tuberculosis,  drug 
addiction,  and  alcoholism; 

(iv)  The  phrase  physical  or  mental 
impairment  does  not  include 
homosexuality  or  bisexuality. 

(2)  The  phrase  major  life  activities 
means  functions  such  as  caring  for  one's 
self,  performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  The  phrase  has  a  record  of  such  an 
impairment  means  has  a  history  of.  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  The  phrase  is  regarded  as  having 
an  impairment  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  that  is 
treated  by  a  private  entity  as 
constituting  such  a  limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  a  private 
entity  as  having  such  an  impairment. 

(5)  The  term  disability  does  not 
include — 

(i)  Transvestism,  transsexualism.' 
pedophilia,  exhibitionism,  voyeurism, 
gender  identity  disorders  not  resulting 
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from  physical  impairments,  or  other 
sexual  behavior  disorders; 

(ii)  Compulsive  gambling, 
kleptomania,  or  pyromania;  or 

(iii)  Psychoactive  substance  use 
disorders  resulting  from  current  illegal 
use  of  drugs. 

Drug  means  a  controlled  substance,  as 
defined  in  schedules  I  through  V  of 
section  202  of  the  Controlled  Substances 
Act  (21  U.S.C.  812). 

Facility  means  all  or  any  portion  of 
buildings,  structures,  sites,  complexes, 
equipment,  rolling  stock  or  other 
conveyances,  roads,  walks, 
passageways,  parking  lots,  or  other  real 
or  personal  property,  including  the  site 
where  the  building,  property,  structure, 
or  equipment  is  located. 

Illegal  use  of  drugs  means  the  use  of 
one  or  more  drugs,  the  possession  or 
distribution  of  which  is  unlawful  under 
the  Controlled  Substances  Act  (21  U.S.C. 
812).  The  term  "illegal  use  of  drugs" 
does  not  include  the  use  of  a  drug  taken 
under  supervision  by  a  Ucensed  health 
care  professional,  or  other  uses 
authorized  by  the  Controlled  Substances 
Act  or  other  provisions  of  Federal  law. 

Individual  with  a  disability  means  a 
person  who  has  a  disabiUty.  The  term 
"individual  with  a  disability"  does  not 
include  an  individual  who  is  currently 
engaging  in  the  illegal  use  of  drugs, 
when  the  private  entity  acts  on  the  basis 
of  such  use. 

Place  of  public  accommodation  means 
a  facility,  operated  by  a  private  entity, 
whose  operations  affect  commerce  and 
fall  within  at  least  one  of  the  following 
categories — 

(1)  An  inn,  hotel,  motel,  or  other  place 
of  lodging,  except  for  an  establishment 
located  within  a  building  that  contains 
not  more  than  five  rooms  for  rent  or  hire 
and  that  is  actually  occupied  by  the 
proprietor  of  the  establishment  as  the 
residence  of  the  proprietor, 

(2)  A  restaurant,  bar.  or  other 
establishment  serving  food  or  drink; 

(3)  A  motion  picture  house,  theater, 
concert  hall,  stadium,  or  other  place  of 
exhibition  or  entertainment; 

(4)  An  auditorium,  convention  center, 
lecture  hall,  or  other  place  of  public 
gathering; 

(5)  A  bakery,  grocery  store,  clothing 
store,  hardware  store,  shopping  center, 
or  other  sales  or  rental  establishment; 

(6)  A  laundromat,  dry-cleaner,  bank, 
barber  shop,  beauty  shop,  travel  service, 
shoe  repair  service,  funeral  parlor,  gas 
station,  office  of  an  accountant  or 
lawyer,  pharmacy,  insurance  office, 
professional  office  of  a  health  care 
provider,  hospital,  or  other  service 
establishment; 

(7)  A  terminal,  depot,  or  other  station 
used  for  specified  public  transportation; 


(8)  A  museum,  library,  gallery,  or 
other  place  of  public  display  or 
collection; 

(9)  A  park,  zoo.  amusement  park,  or 
other  place  of  recreation; 

(10)  A  nursery,  elementary,  secondary, 
undergraduate,  or  postgraduate  private 
school,  or  other  place  of  education; 

(11)  A  day  care  center,  senior  citizen 
center,  homeless  shelter,  food  bank, 
adoption  agency,  or  other  social  service 
center  establishment;  and 

(12)  A  gymnasium,  health  spa, 
bowling  alley,  golf  course,  or  other  place 
of  exercise  or  recreation. 

Private  club  means  a  private  club  or 
establishment  exempted  from  coverage 
under  title  II  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000a(e)). 

Private  entity  means  a  person  or 
entity  other  than  a  pubhc  entity. 

Public  accommodation  means  a 
private  entity  that  owns,  leases  (or 
leases  to),  or  operates  a  place  of  public 
accommodation. 

Public  entity  means — 

(1)  Any  State  or  local  government; 

(2)  Any  department,  agency,  special 
purpose  district,  or  other  instrumentahty 
of  a  State  or  States  or  local  government; 
and 

(3)  The  National  Railroad  Passenger 
Corporation,  and  any  commuter 
authority  (as  defined  in  section  103(8)  of 
the  Rail  Passenger  Service  Act).  (45 
U.S.C.  541) 

Qualified  interpreter  means  an 
interpreter  who  is  able  to  interpret 
effectively,  accurately  and  impartially 
both  receptively  and  expressively,  using 
any  necessary  specialized  vocabulary. 

Readily  achievable  means  easily 
accomplishable  and  able  to  be  carried 
out  without  much  difficulty  or  expense. 
In  determining  whether  an  action  is 
readily  achievable  factors  to  be 
considered  include — 

(1)  The  nature  and  cost  of  the  action 
needed  under  this  part; 

(2)  The  overall  financial  resources  of 
the  site  or  sites  involved  in  the  action; 
the  number  of  persons  employed  at  the 
site;  the  effect  on  expenses  and 
resources;  legitimate  safety 
requirements  that  are  necessary  for  safe 
operation,  including  crime  prevention 
measures;  or  the  impact  otherwise  of  the 
action  upon  the  operation  of  the  site; 

(3)  The  geographic  separateness,  and 
the  adminisfrative  or  fiscal  relationship 
of  the  site  or  sites  in  question  to  any 
parent  corporation  or  entity; 

(4)  If  applicable,  the  overall  financial 
resources  of  any  parent  corporation  or 
entity;  the  overall  size  of  the  parent 
corporation  or  entity  with  respect  to  the 
number  of  its  employees;  the  number, 
type,  and  location  of  its  facilities;  and 


(5)  If  applicable,  the  type  of  operation 
or  operations  of  any  parent  corporation 
or  entity,  including  the  composition, 
structure,  and  functions  of  the  workforce 
of  the  parent  corporation  or  entity. 

Religious  entity  means  a  religious 
organization,  including  a  place  of 
worship. 

Service  animal  means  any  guide  dog, 
signal  dog,  or  other  animal  individually 
trained  to  do  work  or  perform  tasks  for 
the  benefit  of  an  individual  with  a 
disability,  includingi  but  not  limited  to, 
guiding  individuals  with  impaired 
vision,  alerting  individuals  with 
impaired  hearing  to  intruders  or  sounds, 
providing  minimal  protection  or  rescue 
work,  pulling  a  wheelchair,  or  fetching 
dropped  items. 

Specified  public  transportation  means 
transportation  by  bus,  rail,  or  any  other 
conveyance  (other  than  by  aircraft)  that 
provides  the  general  pubhc  with  general 
or  special  service  (including  charter 
service)  on  a  regular  and  continuing 
basis. 

State  means  each  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Trust  Territory  of  the  Pacific  Islands, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

Undue  burden  means  significant 
difficulty  or  expense.  In  determining 
whether  an  action  would  result  in  an 
undue  burden,  factors  to  be  considered 
include — 

(1)  The  nature  and  cost  of  the  action 
needed  under  this  part; 

(2)  The  overall  financial  resources  of 
the  site  or  sites  involved  in  the  action; 
the  number  of  persons  employed  at  the 
site;  the  effect  on  expenses  and 
resources;  legitimate  safety 
requirements  that  are  necessary  for  safe 
operation,  including  crime  prevention 
measures;  or  the  impact  otherwise  of  the 
action  upon  the  operation  of  the  site; 

(3)  The  geographic  separateness,  and 
the  administrative  or  fiscal  relationship 
of  the  site  or  sites  in  question  to  any 
parent  corporation  or  entity; 

(4)  If  applicable,  the  overall  financial 
resources  of  any  parent  corporation  or 
entity;  the  overall  size  of  the  parent 
corporation  or  entity  with  respect  to  the 
number  of  its  employees;  the  number, 
type,  and  location  of  its  facilities;  and 

(5)  If  applicable,  the  type  of  operation 
or  operations  of  any  parent  corporation 
or  entity,  including  the  composition, 
structure,  and  functions  of  the  workforce 
of  the  parent  corporation  or  entity. 


Federal  Re 
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Subpart  B— General  Requii 

S  36.201    QwMraL 

(a)  Prohibition  ofdfscrim. 
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on  the  basis  of  disability  in 
equal  enjoyment  of  the  gooc 
faciUties,  privileges,  advant 
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acconunodation  by  any  priv 
who  owns,  leases  (or  leases 
operates  a  place  of  public 
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owns  the  building  that  hous 
public  accommodation  and 
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§36.202    Activities. 
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the  basis  of  a  disability  or  d 
such  individual  or  class,  din 
throtigh  contractual,  hcensir 
arrangements,  with  the  oppc 
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afforded  to  other  individuali 

(c)  Separate  benefit.  A  pu 
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such  individual  or  class,  dirt 
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necessary  to  provide  the  ind 
class  of  individuals  with  a  g 
facility,  privilege,  advantage 
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(5)  If  applicable,  the  type  of  operation 
or  operations  of  any  parent  corporation 
or  entity,  including  the  composition, 
structure,  and  functions  of  the  workforce 
of  the  parent  corporation  or  entity. 

Religious  entity  means  a  religious 
organization,  including  a  place  of 
worship. 

Service  animal  means  any  guide  dog, 
signal  dog,  or  other  animal  individually 
trained  to  do  work  or  perform  tasks  for 
the  beneRt  of  an  individual  with  a 
disability,  includingi  but  not  limited  to. 
guiding  individuals  with  impaired 
vision,  alerting  individuals  with 
impaired  hearing  to  intruders  or  sounds, 
providing  minimal  protection  or  rescue 
work,  pulling  a  wheelchair,  or  fetching 
dropped  items. 

Specif  led  public  transportation  means 
transportation  by  bus,  rail,  or  any  other 
conveyance  (other  than  by  aircraft)  that 
provides  the  general  pubhc  with  general 
or  special  service  (including  charter 
service)  on  a  regular  and  continuing 
basis. 

State  means  each  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam. 
American  Samoa,  the  Virgin  Islands,  the 
Trust  Territory  of  the  Pacific  Islands, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

Undue  burden  means  significant 
difficulty  or  expense.  In  determining 
whether  an  action  would  result  in  an 
undue  burden,  factors  to  be  considered 
include — 

(1)  The  nature  and  cost  of  the  action 
needed  under  this  part; 

(2)  The  overall  financial  resources  of 
the  site  or  sites  involved  in  the  action; 
the  number  of  persons  employed  at  the 
site;  the  effect  on  expenses  and 
resources;  legitimate  safety 
requirements  that  are  necessary  for  safe 
operation,  including  crime  prevention 
measures;  or  the  impact  otherwise  of  the 
action  upon  the  operation  of  the  site; 

(3)  The  geographic  separateness,  and 
the  administrative  or  fiscal  relationship 
of  the  site  or  sites  in  question  to  any 
parent  corporation  or  entity; 

(4)  If  applicable,  the  overall  tinancial 
resources  of  any  parent  corporation  or 
entity;  the  overall  size  of  the  parent 
corporation  or  entity  with  respect  to  the 
number  of  its  employees;  the  number, 
type,  and  location  of  its  facilities;  and 

(5)  If  applicable,  the  type  of  operation 
or  operations  of  any  parent  corporation 
or  entity,  including  the  composition, 
structure,  and  functions  of  the  workforce 
of  the  parent  corporation  or  entity. 


§§  38.10S-36.200    [R«Mrv«d] 

Subpart  B— General  Requirementa 

S  36.201    Q«n«rai. 

(a)  Prohibition  of  dtscrimination.  No 
individual  shall  be  discriminated  against 
on  the  basis  of  disability  in  the  full  and 
equal  enjoyment  of  the  goods,  services, 
faciUties,  privileges,  advantages,  or 
accommodations  of  any  place  of  public 
accommodation  by  any  private  entity 
who  owns,  leases  (or  leases  to),  or 
operates  a  place  of  public 
accommodation. 

(b)  Landlord  and  tenant 
responsibilities.  Both  the  landlord  who 
owns  the  building  that  houses  a  place  of 
public  accommodation  and  the  tenant 
who  owns  or  operates  the  place  of 
public  accommodation  are  pubUc 
accommodations  subject  to  the 
requirements  of  this  part.  As  between 
the  parties,  allocation  of  responsibility 
for  complying  with  the  obligations  of 
this  part  may  be  determined  by  lease  or 
other  contract. 

$36,202    Actlvtttot. 

(a)  Denial  of  participation.  A  public 
accommodation  shall  not  subject  an 
individual  or  class  of  individuals  on  the 
basis  of  a  disability  or  disabilities  of 
such  individual  or  class,  directly,  or 
through  contractual,  licensing,  or  other 
arrangements,  to  a  denial  of  the 
opportunity  of  the  individual  or  class  to 
participate  in  or  benefit  from  the  goods, 
services,  facilities,  privileges, 
advantages,  or  accommodations  of  a 
place  of  public  accommodation. 

(b)  Participation  in  unequal  benefit.  A 
public  accommodation  shall  not  afford 
an  individual  or  class  of  individuals,  on 
the  basis  of  a  disability  or  disabilities  of 
such  individual  or  class,  directly,  or 
through  contractual,  hcensing.  or  other 
arrangements,  with  the  opportunity  to 
participate  in  or  benefit  from  a  good, 
service,  facility,  privilege,  advantage,  or 
accommodation  that  is  not  equal  to  that 
afforded  to  other  individuals. 

(c)  Separate  benefit.  A  public 
accommodation  shall  not  provide  an 
individual  or  class  of  individuals,  on  the 
basis  of  a  disability  or  disabilities  of 
such  individual  or  class,  direcUy,  or 
through  contractual,  licensing,  or  other 
arrangements  with  a  good,  service, 
facility,  privilege,  advantage,  or 
accommodation  that  is  different  or 
separate  from  that  provided  to  other 
individuals,  unless  such  action  is 
necessary  to  provide  the  individual  or 
class  of  individuals  with  a  good,  service, 
facility,  privilege,  advantage,  or 
accommodation,  or  other  opportimity 
that  is  as  effective  as  that  provided  to 
others. 


(d)  Individual  or  class  of  individuals. 
For  purposes  of  paragraphs  (a)  through 
(c)  of  this  section,  the  term  "individual 
or  class  of  individuals"  refers  to  the 
clients  or  customers  of  the  public 
accommodation  that  enters  into  the 
contractual,  licensing,  or  other 
arrangement. 

§36.203    IntegratMl  Mtttngs. 

(a)  General.  A  public  accommodation 
shall  afford  goods,  services,  facilities, 
privileges,  advantages,  and 
accommodations  to  an  individual  with  a 
disability  in  the  most  integrated  setting 
appropriate  to  the  needs  of  the 
individual. 

(b)  Opportunity  to  participate. 
Notwithstanding  the  existence  of 
separate  or  different  programs  or 
activities  provided  in  accordance  with 
this  subpart,  a  public  accommodation 
shall  not  deny  an  individual  with  a 
disability  an  opportimity  to  participate 
in  such  programs  or  activities  that  are 
not  separate  or  different. 

(c)  Accommodations  and  services.  (1) 
Nothing  in  this  part  shall  be  construed 
to  require  an  individual  with  a  disability 
to  accept  an  accommodation,  aid. 
service,  opportunity,  or  benefit  available 
tmder  this  part  that  such  individual 
chooses  not  to  accept. 

(2)  Nothing  in  the  Act  or  this  part 
authorizes  the  representative  or 
guardian  of  an  individual  with  a 
disability  to  decline  food,  water, 
medical  treatment,  or  medical  services 
for  that  individual. 

§36.204    Admlnlttratlvt  methods. 

A  public  accommodation  shall  not, 
directiy  or  through  contractual  or  other 
arrangements,  utilize  standards  or 
criteria  or  methods  of  administration 
that  have  the  effect  of  discriminating  on 
the  basis  of  disability,  or  that  perpetuate 
the  discrimination  of  others  who  are 
subject  to  common  administrative 
control. 

§36.205    Aseodatton. 

A  public  accommodation  shall  not 
exclude  or  otherwise  deny  equal  goods, 
services,  facilities,  privileges, 
advantages,  accommodations,  or  other 
opportunities  to  an  individual  or  entity 
because  of  the  known  disability  of  an 
individual  with  whom  the  individual  or 
entity  is  known  to  have  a  relationship  or 
association. 

§  36.206    Rataliatton  or  coercion. 

(a)  No  private  or  public  entity  shall 
discriminate  against  any  individual 
because  that  individual  has  opposed 
any  act  or  practice  made  unlawful  by 
this  part,  or  because  that  individual 
made  a  charge,  testified,  assisted,  or 


participated  in  any  manner  in  an 
investigation,  proceeding,  or  hearing 
under  the  Act  or  this  part. 

(b)  No  private  or  public  entity  shall 
coerce,  intimidate,  threaten,  or  interfere 
with  any  individual  in  the  exercise  or 
enjoyment  of,  or  on  account  of  his  or  her 
having  exercised  dr  enjoyed,  or  on 
account  of  his  or  her  having  aided  or 
encouraged  any  other  individual  in  the 
exercise  or  enjoyment  of.  any  right 
granted  or  protected  by  the  Act  or  this 
part. 

(c)  Illustrations  of  conduct  prohibited 
by  this  section  include,  but  are  not 
limited  to: 

(1)  Coercing  an  individual  to  deny  or 
limit  the  benefits,  services,  or 
advantages  to  which  he  or  she  is 
entitled  under  the  Act  or  this  part; 

(2)  Threatening,  intimidating,  or 
interfering  with  an  individual  with  a 
disability  who  is  seeking  to  obtain  or 
use  the  goods,  services,  facilities, 
privileges,  advantages,  or 
accommodations  of  a  public 
accommodation; 

(3)  Intimidating  or  threatening  any 
person  because  that  person  is  assisting 
or  encouraging  an  individual  or  group 
entiUed  to  claim  the  rights  granted  or 
protected  by  the  Act  or  this  part  to 
exercise  those  rights;  or 

(4)  Retaliating  against  any  person 
because  that  person  has  participated  in 
any  investigation  or  action  to  enforce 
the  Act  or  this  part. 

§  36.207    PlacM  of  public  •ccoimnodatlon 
locatad  In  private  rceMencee. 

(a)  When  a  place  of  public 
accommodation  is  located  in  a  private 
residence,  the  portion  of  the  residence 
used  exclusively  as  a  residence  is  not 
covered  by  this  part,  but  that  portion 
used  exclusively  in  the  operation  of  the 
place  of  public  accommodation  or  that 
portion  used  both  for  the  place  of  public 
accommodation  and  for  residential 
purposes  is  covered  by  this  part. 

(b)  The  portion  of  the  residence 
covered  under  paragraph  (a)  of  this 
section  extends  to  those  elements  used 
to  enter  the  place  of  public 
accommodation,  including  the 
homeowner's  front  sidewalk,  if  any,  the 
door  or  entryway,  and  hallways;  and 
those  portions  of  the  residence,  interior 
or  exterior,  available  to  or  used  by 
customers  or  clients,  including 
restrooms. 

§36.208    Direct  threat 

(a)  This  part  does  not  require  a  pubhc 
accommodation  to  permit  an  individual 
to  participate  in  or  benefit  from  the 
goods,  services,  facilities,  privileges, 
advantages  and  accommodations  of  that 
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public  accommodation  when  that 
individual  poses  a  direct  threat  to  the 
health  or  safety  of  others. 

(b)  Direct  threat  means  a  significant 
risk  to  the  health  or  safety  of  others  that 
cannot  be  eliminated  by  a  modification 
of  policies,  practices,  or  procedures,  or 
by  the  provision  of  auxiliary  aids  or 
services. 

(c)  In  determining  whether  an 
individual  poses  a  direct  threat  to  the 
health  or  safety  of  others,  a  public 
accommodation  must  make  an 
individualized  assessment,  based  on 
reasonable  judgment  that  relies  on 
current  medical  knowledge  or  on  the 
best  available  objective  evidence,  to 
ascertain:  the  nature,  duration,  and 
severity  of  the  risk;  the  probability  that 
the  potential  injury  will  actually  occur; 
and  whether  reasonable  modifications 
of  policies,  practices,  or  procedures  will 
mitigate  the  risk. 

§  36.209    Illegal  use  of  drugs. 

(a)  General.  (1)  Except  as  provided  in 
paragraph  (b)  of  this  section,  this  part 
does  not  prohibit  discrimination  against 
an  individual  based  on  that  individual's 
current  illegal  use  of  drugs. 

(2)  A  public  accommodation  shall  not 
discriminate  on  the  basis  of  illegal  use 
of  drugs  against  an  individual  who  is  not 
engaging  in  current  illegal  use  of  drugs 
and  who — 

(i)  Has  successfully  completed  a 
supervised  drug  rehabilitation  program 
or  has  otherwise  been  rehabilitated 
successfully; 

(ii)  Is  participating  in  a  supervised 
rehabilitation  program;  or 

(iii)  Is  erroneously  regarded  as 
engaging  in  such  use. 

(b)  Health  and  drug  rehabilitation 
services.  (1)  A  public  accommodation 
shall  not  deny  health  services,  or 
services  provided  in  connection  with 
drug  rehabilitation,  to  an  individual  on 
the  basis  of  that  individual's  current 
illegal  use  of  drugs,  if  the  individual  is 
otherwise  entitled  to  such  services. 

(2)  A  drug  rehabilitation  or  treatment 
program  may  deny  participation  to 
individuals  who  engage  in  illegal  use  of 
drugs  while  they  are  in  the  program. 

(c)  Drug  testing.  (1)  This  part  does  not 
prohibit  a  public  accommodation  from 
adopting  or  administering  reasonable 
policies  or  procedures,  including  but  not 
limited  to  drug  testing,  designed  to 
ensure  that  an  individual  who  formerly 
engaged  in  the  illegal  use  of  drugs  is  not 
now  engaging  in  current  illegal  use  of 
drugs. 

(2)  Nothing  in  this  paragraph  (c)  shall 
be  construed  to  encourage,  prohibit, 
restrict,  or  authorize  the  conducting  of 
testing  for  the  illegal  use  of  drugs. 


§36.210    Smoking. 

This  part  does  not  preclude  the 
prohibition  of,  or  the  imposition  of 
restrictions  on,  smoking  in  places  of 
public  accommodation. 

§  36.21 1    Maintenance  of  accessible 
features. 

(a)  A  public  accommodation  shall 
maintain  in  operable  working  condition 
those  features  of  facilities  and 
equipment  that  are  required  to  be 
readily  accessible  to  and  usable  by 
persons  with  disabilities  by  the  Act  or 
this  part. 

(b)  Th'3  section  does  not  prohibit 
isolated  or  temporary  interruptions  in 
service  or  access  due  to  maintenance  or 
repairs. 

§  36.212    insurance. 

(a)  This  part  shall  not  be  construed  to 
prohibit  or  restrict — 

(1)  An  insurer,  hospital  or  medical 
service  company,  health  maintenance 
organization,  or  any  agent,  or  entity  that 
administers  benefit  plans,  or  similar 
organizations  from  underwriting  risks, 
classifying  risks,  or  administering  such 
risks  that  are  based  on  or  not 
inconsistent  with  State  law;  or 

(2)  A  person  or  organization  covered 
by  this  part  from  establishing, 
sponsoring,  observing  or  administering 
the  terms  of  a  bona  fide  benefit  plan 
that  are  based  on  underwriting  risks, 
classifying  risks,  or  administering  such 
risks  that  are  based  on  or  not 
inconsistent  with  State  law;  or 

(3)  A  person  or  organization  covered 
by  this  part  from  establishing, 
sponsoring,  observing  or  administering 
the  terms  of  a  bona  fide  benefit  plan 
that  is  not  subject  to  State  laws  that 
regulate  insurance. 

(b)  Paragraphs  (a)  (1),  (2),  and  (3)  of 
this  section  shall  not  be  used  as  a 
subterfuge  to  evade  the  purposes  of  the 
Act  or  this  part. 

(c)  A  public  accommodation  shall  not 
refuse  to  serve  an  individual  with  a 
disability  because  its  insurance 
company  conditions  coverage  or  rates 
on  the  absence  of  individuals  with 
disabilities. 

§  36.213    Relationship  of  subpart  B  to 
subparts  C  and  D  of  ttiis  part 

Subpart  B  of  this  part  sets  forth  the 
general  principles  of  nondiscrimination 
applicable  to  all  entities  subject  to  this 
part.  Subparts  C  and  D  of  this  part 
provide  guidance  on  the  application  of 
the  statute  to  specific  situations.  The 
specific  provisions,  including  the 
limitations  on  those  provisions,  control 
over  the  general  provisions  in 
circumstances  where  both  specific  and 
general  provisions  apply. 


§§36.214-36.300    [Reserved] 

Subpart  C— Specific  Requirements 

§  36.301    Eligibility  criteria. 

(a)  General.  A  public  accommodation 
shall  not  impose  or  apply  eligibility 
criteria  that  screen  out  or  tend  to  screen 
out  an  individual  with  a  disability  or 
any  class  of  individuals  with  disabilities 
from  fully  and  equally  enjoying  any 
goods,  services,  facilities,  privileges, 
advantages,  or  accommodations,  unless 
such  criteria  can  be  shown  to  be 
necessary  for  the  provision  of  the  goods, 
services,  facilities,  privileges, 
advantages,  or  accommodations  being 
offered. 

(b)  Safety.  A  public  accommodation 
may  impose  legitimate  safety 
requirements  that  are  necessary  for  safe 
operation.  Safety  requirements  must  be 
based  on  actual  risks  and  not  on  mere 
speculation,  stereotypes,  or 
generalizations  about  individuals  with 
disabilities. 

(c)  Charges.  A  public  accommodation 
may  not  impose  a  surcharge  on  a 
particular  individual  with  a  disability  or 
any  group  of  individuals  with 
disabilities  to  cover  the  costs  of 
measures,  such  as  the  provision  of 
auxiliary  aids,  barrier  removal, 
alternatives  to  barrier  removal,  and 
reasonable  modifications  in  policies, 
practices,  or  procedures,  that  are 
required  to  provide  that  individual  or 
group  with  the  nondiscriminatory 
treatment  required  by  the  Act  or  this 
part. 

§  36.302    Modifications  in  policies, 
practices,  or  procedures. 

(a)  General.  A  public  accommodation 
shall  make  reasonable  modifications  in 
policies,  practices,  or  procedures,  when 
the  modifications  are  necessary  to 
afford  goods,  services,  facilities, 
privileges,  advantages,  or 
accommodations  to  individuals  with 
disabihties,  unless  the  public 
accommodation  can  demonstrate  that 
making  the  modifications  would 
fundamentally  alter  the  nature  of  the 
goods,  services,  facilities,  privileges, 
advantages,  or  accommodations. 

(b)  Specialties — (1)  General.  A  public 
accommodation  may  refer  an  individual 
with  a  disability  to  another  public 
accommodation,  if  that  individual  is 
seeking,  or  requires,  treatment  or 
services  outside  of  the  referring  public 
accommodation's  area  of  specialization, 
and  if.  in  the  normal  course  of  its 
operations,  the  referring  public 
acconmiodation  would  make  a  similar 
referral  for  an  individual  without  a 
disability  who  seeks  or  requires  the 
same  treatment  or  services. 


(2)  Illustration — medical  sf 
A  health  care  provider  may  n 
individual  with  a  disability  tc 
provider,  if  that  individual  is 
requires,  treatment  or  service 
of  the  referring  provider's  are 
specialization,  and  if  the  refei 
provider  would  make  a  simiU 
for  an  individual  without  a  di 
who  seeks  or  requires  the  sar 
treatment  or  services.  A  phys 
specializes  in  treating  only  a 
condition  cannot  refuse  to  tre 
individual  with  a  disability  fc 
condition,  but  is  not  required 
individual  for  a  different  cone 

(c)  Service  animals — (1)  Ge 
Generally,  a  public  accommoi 
shall  modify  policies,  practice 
procedures  to  permit  the  use  i 
animal  by  an  individual  with 
disabihty. 

(2)  Care  or  supervision  ofsi 
animals.  Nothing  in  this  part  i 
public  accommodation  to  sup 
care  for  a  service  animal. 

(d)  Check-out  aisles.  A  stor 
check-out  aisles  shall  ensure 
adequate  number  of  accessibl 
out  aisles  are  kept  open  durin 
hours,  or  shall  otherwise  mod 
policies  and  practices,  in  ordc 
that  an  equivalent  level  of  coi 
service  is  provided  to  individi 
disabilities  as  is  provided  to  c 
only  one  check-out  aisle  is  ac 
and  it  is  generally  used  for  ex 
service,  one  way  of  providing 
service  is  to  allow  persons  wi 
impairments  to  make  all  their 
at  that  aisle. 

§  36.303    Auxiliary  aids  and  ser 

(a)  General.  A  public  accon 
shall  take  those  steps  that  ma 
necessary  to  ensure  that  no  ir 
with  a  disability  is  excluded,  < 
services,  segregated  or  otherv 
treated  differently  than  other 
individuals  because  of  the  abi 
auxiliary  aids  and  services,  ui 
public  accommodation  can  de 
that  taking  those  steps  would 
fundamentally  alter  the  naturi 
goods,  services,  facilities,  priv 
advantage8,  or  accommodatio 
offered  or  would  result  in  an  i 
burden,  i.e.,  significant  difficu 
expense. 

(b)  Examples.  The  term  "au 
aids  and  services"  includes — 

(1)  Qualified  interpreters,  nt 
computer-aided  transcription 
written  materials,  telephone  h 
amplifiers,  assistive  listening  i 
assistive  listening  systems,  tel 
compatible  with  hearing  aids, 
caption  decoders,  open  and  cl 
captioning,  telecommunicatioi 
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§§36.214-36.300    [Rsssfvsd] 

Subpart  C— Specific  Requirements 

§  36.301    Eligibility  crttaria. 

(a)  General.  A  public  accommodation 
shall  not  impose  or  apply  eligibility 
criteria  that  screen  out  or  tend  to  screen 
out  an  individual  with  a  disability  or 
any  class  of  individuals  with  disabiUties 
from  fully  and  equally  enjoying  any 
goods,  services,  facilities,  privileges, 
advantages,  or  accommodations,  unless 
such  criteria  can  be  shown  to  be 
necessary  for  the  provision  of  the  goods, 
services,  facilities,  privileges, 
advantages,  or  accommodations  being 
offered. 

(b)  Safety.  A  public  accommodation 
may  impose  legitimate  safety 
requirements  that  are  necessary  for  safe 
operation.  Safety  requirements  must  be 
based  on  actual  risks  and  not  on  mere 
speculation,  stereotypes,  or 
generalizations  about  individuals  with 
disabilities. 

(c)  Charges.  A  public  accommodation 
may  not  impose  a  surcharge  on  a 
particular  individual  with  a  disability  or 
any  group  of  individuals  with 
disabilities  to  cover  the  costs  of 
measures,  such  as  the  provision  of 
auxiliary  aids,  barrier  removal, 
alternatives  to  barrier  removal,  and 
reasonable  modifications  in  policies, 
practices,  or  procedures,  that  are 
required  to  provide  that  individual  or 
group  with  the  nondiscriminatory 
treatment  required  by  the  Act  or  this 
part. 

§  36.302    Modifications  In  policias. 
practices,  or  procedures. 

(a)  General.  A  public  accommodation 
shall  make  reasonable  modifications  in 
policies,  practices,  or  procedures,  when 
the  modifications  are  necessary  to 
afford  goods,  services,  facilities, 
privileges,  advantages,  or 
accommodations  to  individuals  with 
disabihties.  unless  the  public 
accommodation  can  demonstrate  that 
making  the  modifications  would 
fundamentally  alter  the  nature  of  the 
goods,  services,  facilities,  privileges, 
advantages,  or  accommodations. 

(b)  Specialties — {1]  General.  A  public 
accommodation  may  refer  an  individual 
with  a  disability  to  another  pubhc 
accommodation,  if  that  individual  is 
seeking,  or  requires,  treatment  or 
services  outside  of  the  referring  public 
accommodation's  area  of  specialization, 
and  if,  in  the  normal  course  of  its 
operations,  the  referring  pubhc 
accommodation  would  make  a  similar 
referral  for  an  individual  without  a 
disability  who  seeks  or  requires  the 
same  treatment  or  services. 


(2)  Illustration — medical  specialties. 
A  health  care  provider  may  refer  an 
individual  with  a  disabihty  to  another 
provider,  if  that  individual  is  seeking,  or 
requires,  treatment  or  services  outside 
of  the  referring  provider's  area  of 
specialization,  and  if  the  referring 
provider  would  make  a  similar  referral 
for  an  individual  without  a  disability 
who  seeks  or  requires  the  same 
treatment  or  services.  A  physician  who 
speciaUzes  in  treating  only  a  particular 
condition  caimot  refuse  to  treat  an 
individual  with  a  disability  for  that 
condition,  but  is  not  required  to  treat  the 
individual  for  a  different  condition. 

(c)  Service  animals — (1)  General. 
Generally,  a  public  accommodation 
shall  modify  policies,  practices,  or 
procedures  to  permit  the  use  of  a  service 
animal  by  an  individual  with  a 
disabihty. 

(2)  Care  or  supervision  of  service 
animals.  Nothing  in  this  part  requires  a 
public  accommodation  to  supervise  or 
care  for  a  service  animal. 

(d)  Check-out  aisles.  A  store  with 
check-out  aisles  shall  ensure  that  an 
adequate  number  of  accessible  check- 
out aisles  are  kept  open  during  store 
hours,  or  shall  otherwise  modify  its 
policies  and  practices,  in  order  to  ensure 
that  an  equivalent  level  of  convenient 
secvice  is  provided  to  individuals  with 
disabilities  as  is  provided  to  others.  If 
only  one  check-out  aisle  is  accessible, 
and  it  is  generally  used  for  express 
service,  one  way  of  providing  equivalent 
service  is  to  allow  persons  with  mobility 
impairments  to  make  all  their  purchases 
at  that  aisle. 

§  36.303    Auxiliary  aids  and  services. 

(a)  General.  A  public  accommodation 
shall  take  those  steps  that  may  be 
necessary  to  ensure  that  no  individual 
with  a  disability  is  excluded,  denied 
services,  segregated  or  otherwise 
treated  differently  than  other 
individuals  because  of  the  absence  of 
auxiliary  aids  and  services,  unless  the 
public  accommodation  can  demonstrate 
that  taking  those  steps  would 
fundamentally  alter  the  nature  of  the 
goods,  services,  facilities,  privileges, 
advantages,  or  accommodations  being 
offered  or  would  result  in  an  undue 
burden,  i.e.,  significant  difRculty  or 
expense. 

(b)  Examples.  The  term  "auxiliary 
aids  and  services"  includes — 

(1)  Qualified  interpreters,  notetakers, 
computer-aided  transcription  services, 
written  materials,  telephone  handset 
ampHfiers,  assistive  listening  devices, 
assistive  listening  systems,  telephones 
compatible  with  hearing  aids,  closed 
caption  decoders,  open  and  closed 
captioning,  telecommunications  devices 


for  deaf  persons  (TDD's),  videotext 
displays,  or  other  effective  methods  of 
making  aurally  deUvered  materials 
available  to  individuals  with  hearing 
impairments; 

(2)  Qualified  readers,  taped  texts, 
audio  recordings,  Brailled  materials, 
large  print  materials,  or  other  effective 
methods  of  making  visually  delivered 
materials  available  to  individuals  with 
visual  impairments; 

(3)  Acquisition  or  modiBcation  of 
equipment  or  devices;  and 

(4)  Other  similar  services  and  actions. 

(c)  Effective  communication.  A  public 
accommodation  shall  furnish 
appropriate  auxiliary  aids  and  services 
where  necessary  to  ensure  effective 
communication  with  individuals  with 
disabilities, 

(d)  Telecommunication  devices  for 
the  deaf  (TDD's).  (1)  A  public 
accommodation  that  offers  a  customer, 
client,  patient,  or  participant  the 
opportunity  to  make  outgoing  telephone 
calls  on  more  than  an  incidental 
convenience  basis  shall  make  available, 
upon  request,  a  TDD  for  the  use  of  an 
individual  who  has  impaired  hearing  or 
a  communication  disorder. 

(2)  This  part  does  not  require  a  public 
accommodation  to  use  a  TDD  for 
receiving  or  making  telephone  calls 
incident  to  its  operations. 

(e)  Closed  caption  decoders.  Places  of 
lodging  that  provide  televisions  in  five 
or  more  guest  rooms  and  hospitals  that 
provide  televisions  for  patient  use  shall 
provide,  upon  request,  a  means  for 
decoding  captions  for  use  by  an 
individual  with  impaired  hearing. 

(f)  Alternatives.  If  provision  of  a 
particular  auxiliary  aid  or  service  by  a 
public  accommodation  would  result  in  a 
fundamental  alteration  in  the  nature  of 
the  goods,  services,  facilities,  privileges, 
advantages,  or  accommodations  being 
offered  or  in  an  undue  burden,  i.e., 
significant  difficulty  or  expense,  the 
public  accommodation  shall  provide  an 
alternative  auxiliary  aid  or  service,  if 
one  exists,  that  would  not  result  in  an 
alteration  or  such  burden  but  would 
nevertheless  ensure  that,  to  the 
maximum  extent  possible,  individuals 
with  disabilities  receive  the  goods, 
services,  facilities,  privileges, 
advantages,  or  accommodations  offered 
by  the  public  accommodation. 

S  36.304    Removal  of  barriers. 

(a)  General.  A  public  accommodation 
shall  remove  architectural  barriers  in 
existing  facilities,  including 
communication  barriers  that  are 
structural  in  nature,  where  such  removal 
is  readily  achievable,  i.e.,  easily 
accomplishable  and  able  to  be  carried 
out  without  much  difficulty  or  expense. 


(b)  Examples.  Examples  of  steps  to 
remove  barriers  include,  but  are  not 
limited  to,  the  following  actions — 

(1}  Installing  ramps; 

(2)  Making  curb  cuts  in  sidewalks  and 
entrances; 

(3)  Repositioning  shelves; 

(4)  Rearranging  tables,  chairs,  vending 
machines,  display  racks,  and  other 
furniture; 

(5)  Repositioning  telephones; 

(6)  Adding  raised  markings  on 
elevator  control  buttons; 

(7)  Installing  flashing  alarm  lights; 
(BJ  Widening  doors; 

(9)  Installing  offset  hinges  to  widen 
doorways; 

(10)  Eliminating  a  turnstile  or 
providing  an  alternative  accessible  path: 

(11)  Installing  accessible  door 
hardware; 

(12)  Installing  grab  bars  in  toilet  stalls: 

(13)  Rearranging  toilet  partitions  to 
increase  maneuvering  space; 

(14)  Insulating  lavatory  pipes  under 
sinks  to  prevent  bums; 

(15)  Installing  a  raised  toilet  seat; 

(16)  Installing  a  full-length  bathroom 
mirror; 

(17)  Repositioning  the  paper  towel 
dispenser  in  a  bathroom: 

(18)  Creating  designated  accessible 
parking  spaces; 

(19)  Installing  an  accessible  paper  cup 
dispenser  at  an  existing  inaccessible 
water  fountain; 

(20)  Removing  high  pile,  low  density 
carpeting;  or 

(21)  Installing  vehicle  hand  controls. 

(c)  Priorities.  A  public 
accommodation  is  urged  to  take 
measures  to  comply  with  the  barrier 
removal  requirements  of  this  section  in 
accordance  with  the  following  order  of 
priorities. 

(1)  First,  a  pubhc  accommodation 
should  take  measures  to  provide  access 
to  a  place  of  public  accommodation 
from  public  sidewalks,  parking,  or  public 
transportation.  These  measures  include 
for  example,  installing  an  entrance 
ramp,  widening  entrances,  and 
providing  accessible  parking  spaces. 

(2)  Second,  a  public  accommodation 
should  take  measures  to  provide  access 
to  those  areas  of  a  place  of  public 
accommodation  where  goods  and 
services  are  made  available  to  the 
public.  These  measures  include,  for 
example,  adjusting  the  layout  of  display 
racks,  rearranging  tables,  providing 
Brailled  and  raised  character  signage, 
widening  doors,  providing  visual  alarms, 
and  installing  ramps. 

(3)  Third,  a  public  accommodation 
should  take  measures  to  provide  access 
to  restroom  facilities.  These  measures 
include,  for  example,  removal  of 
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obstructing  furniture  or  vending 
machines,  widening  of  doors, 
installation  of  ramps,  providing 
accessible  signage,  widening  of  toilet 
stalls,  and  installation  of  grab  bars. 

(4)  Fourth,  a  public  accommodation 
should  take  any  other  measures 
necessary  to  provide  access  to  the 
goods,  services,  facilities,  privileges, 
advantages,  or  accommodations  of  a 
place  of  public  accommodation. 

(d)  Relationship  to  alterations 
requirements  of  subpart  D  of  this  part. 
(1)  Except  as  provided  in  paragraph 
(d)(2]  of  this  section,  measures  taken  to 
comply  with  the  barrier  removal 
requirements  of  this  section  shall 
comply  with  the  applicable 
requirements  for  alterations  in  §  36.402 
and  i  S  36.404-36.406  of  this  part  for  the 
element  being  altered.  The  path  of  travel 
requirements  of  §  36.403  shall  not  apply 
to  measures  taken  solely  to  comply  with 
the  barrier  removal  requirements  of  this 
section. 

(2)  If.  as  a  result  of  compliance  with 
the  alterations  requirements  specifipd  in 
paragraph  (d)(1)  of  this  section,  the 
measures  required  to  remove  a  barrier 
would  not  be  readily  achievable,  a 
public  accommodation  may  take  other 
readily  achievable  measures  to  remove 
the  barrier  that  do  not  fully  comply  with 
the  specified  requirements.  Such 
measures  include,  for  example, 
providing  a  ramp  with  a  steeper  slope  or 
widening  a  doorway  to  a  narrower 
width  than  that  mandated  by  the 
alterations  requirements.  No  measure 
shall  be  taken,  however,  that  poses  a 
significant  risk  to  the  health  or  safety  of 
individuals  with  disabilities  or  others. 

(e)  Portable  ramps.  Portable  ramps 
should  be  used  to  comply  with  this 
section  only  when  installation  of  a 
permanent  ramp  is  not  readily 
achievable.  In  order  to  avoid  any 
significant  risk  to  the  health  or  safety  of 
individuals  with  disabilities  or  others  in 
using  portable  ramps,  due  consideration 
shall  be  given  to  safety  features  such  as 
nonslip  surfaces,  railings,  anchoring, 
and  strength  of  materials. 

(f)  Selling  or  serving  space.  The 
rearrangement  of  temporary  or  movable 
structures,  such  as  furniture,  equipment, 
and  display  racks  is  not  readily 
achievable  to  the  extent  that  it  results  in 
a  significant  loss  of  selling  or  serving 
space. 

(g)  Limitation  on  barrier  removal 
obligations.  (1)  The  requirements  for 
barrier  removal  under  §  36.304  shall  not 
be  interpreted  to  exceed  the  standards 
for  alterations  in  subpart  D  of  this  part. 

(2)  To  the  extent  that  relevant 
standards  for  alterations  are  not 
provided  in  subpart  D  of  this  part,  then 
the  requirements  of  §  36.304  shall  not  be 


interpreted  to  exceed  the  standards  for 
new  construction  in  subpart  D  of  this 
part. 

(3)  This  section  does  not  apply  to 
rolling  stock  and  other  conveyances  to 
the  extent  that  §  36.310  applies  to  rolling 
stock  and  other  conveyances. 

§  36.305    Alt«mativM  to  barrier  removal. 

(a)  General.  Where  a  public 
accommodation  can  demonstrate  that 
barrier  removal  is  not  readily 
achievable,  the  public  accommodation 
shall  not  fail  to  make  its  goods,  services, 
facilities,  privileges,  advantages,  or 
accommodations  available  through 
alternative  methods,  if  those  methods 
are  readily  achievable. 

(b)  Examples.  Examples  of 
alternatives  to  barrier  removal  include, 
but  are  not  limited  to,  the  following 
actions — 

(1)  Providing  curb  service  or  home 
delivery; 

(2)  Retrieving  merchandise  from 
inaccessible  shelves  or  racks; 

(3)  Relocating  activities  to  accessible 
locations; 

(c)  Multiscreen  cinemas.  If  it  is  not 
readily  achievable  to  remove  barriers  to 
provide  access  by  persons  with  mobility 
impairments  to  all  of  the  theaters  of  a 
multiscreen  cinema,  the  cinema  shall 
establish  a  film  rotation  schedule  that 
provides  reasonable  access  for 
individuals  who  use  wheelchairs  to  all 
films.  Reasonable  notice  shall  be 
provided  to  the  public  as  to  the  location 
and  time  of  accessible  showings. 

§  36.306    Personal  devices  and  services. 

This  part  does  not  require  a  public 
accommodation  to  provide  its 
customers,  clients,  or  participants  with 
personal  devices,  such  as  wheelchairs; 
individually  prescribed  devices,  such  as 
prescription  eyeglasses  or  hearing  aids; 
or  services  of  a  personal  nature 
including  assistance  in  eating,  toileting, 
or  dressing. 

§  36.307    Accessible  or  special  goods. 

(a)  This  part  does  not  require  a  public 
accommodation  to  alter  its  inventory  to 
include  accessible  or  special  goods  that 
are  designed  for,  or  facilitate  use  by, 
individuals  with  disabiUties. 

(b)  A  public  accommodation  shall 
order  accessible  or  special  goods  at  the 
request  of  an  individual  with 
disabilities,  if,  in  the  normal  course  of  its 
operation,  it  makes  special  orders  on 
request  for  unstocked  goods,  and  if  the 
accessible  or  special  goods  can  be 
obtained  from  a  supplier  with  whom  the 
public  accommodation  customarily  does 
business. 

(c)  Examples  of  accessible  or  special 
goods  include  items  such  as  Brailled 


versions  of  books,  books  on  audio 
cassettes,  closed-captioned  video  tapes, 
special  sizes  or  lines  of  clothing,  and 
special  foods  to  meet  particular  dietary 
needs. 

§  36.308    Seating  In  assembly  areas. 

(a)  Existing  facilities.  (1)  To  the  extent 
that  it  is  readily  achievable,  a  public 
accommodation  in  assembly  areas 
shall— 

(i)  Provide  a  reasonable  number  of 
wheelchair  seating  spaces  and  seats 
with  removable  aisle-side  arm  rests;  and 

(ii)  Locate  the  wheelchair  seating 
spaces  so  that  they — 

(A)  Are  dispersed  throughout  the 
seating  area; 

(B)  Provide  lines  of  sight  and  choice  of 
admission  prices  comparable  to  those 
for  members  of  the  general  public; 

(C)  Adjoin  an  accessible  route  that 
also  serves  as  a  means  of  egress  in  case 
of  emergency;  and 

(D)  Permit  individuals  who  use 
wheelchairs  to  sit  with  family  members 
or  other  companions. 

(2)  If  removal  of  seats  is  not  readily 
achievable,  a  public  accommodation 
shall  provide,  to  the  extent  that  it  is 
readily  achievable  to  do  so,  a  portable 
chair  or  other  means  to  permit  a  family 
member  or  other  companion  to  sit  with 
an  individual  who  uses  a  wheelchair. 

(3)  The  requirements  of  paragraph  (a) 
of  this  section  shall  not  be  interpreted  to 
exceed  the  standards  for  alterations  in 
subpart  D  of  this  part. 

(b)  New  construction  and  alterations. 
The  provision  and  location  of 
wheelchair  seating  spaces  in  newly 
constructed  or  altered  assembly  areas 
shall  be  governed  by  the  standards  for 
new  construction  and  alterations  in 
subpart  D  of  this  part. 

§  36.309    Examinations  and  courses. 

(a)  General.  Any  private  entity  that 
offers  examinations  or  courses  related 
to  applications,  licensing,  certification, 
or  credentialing  for  secondary  or 
postsecondary  education,  professional, 
or  trade  purposes  shall  offer  such 
examinations  or  courses  in  a  place  and 
manner  accessible  to  persons  with 
disabilities  or  offer  alternative 
accessible  arrangements  for  such 
individuals. 

(b)  Examinations.  (1)  Any  private 
entity  offering  an  examination  covered 
by  this  section  must  assure  that — 

(i)  The  examination  is  selected  and 
administered  so  as  to  best  ensure  that, 
when  the  examination  is  administered 
to  an  individual  with  a  disability  that 
impairs  sensory,  manual,  or  speaking 
skills,  the  examination  results 
accurately  reflect  the  individual's 


aptitude  or  achievement  level  or 
whatever  other  factor  the  examin 
purports  to  measure,  rather  than 
reflecting  the  individual's  impairc 
sensory,  manual,  or  speaking  skil 
(except  where  those  skills  are  the 
factors  that  the  examination  purp 
measure); 

(ii)  An  examination  that  is  desi 
for  individuals  with  impaired  sen 
manual,  or  speaking  skills  is  offei 
equally  convenient  locations,  as  ( 
and  in  as  timely  a  manner  as  are 
examinations;  and 

(iii)  The  examination  is  admini 
in  facilities  that  are  accessible  to 
individuals  with  disabilities  or 
alternative  accessible  arrangeme 
made. 

(2)  Required  modifications  to  a 
examination  may  include  change 
length  of  time  permitted  for  comp 
of  the  examination  and  adaptatic 
the  manner  in  which  the  examine 
given. 

(3)  A  private  entity  offering  an 
examination  covered  by  this  sect 
shall  provide  appropriate  auxiliai 
for  persons  with  impaired  sensor 
manual,  or  speaking  skills,  unless 
private  entity  can  demonstrate  th 
offering  a  particular  auxiliary  aid 
fundamentally  alter  the  measurer 
the  skills  or  knowledge  the  exam 
is  intended  to  test  or  would  resul 
undue  burden.  Auxiliary  aids  anc 
services  required  by  this  section 
include  taped  examinations,  intei 
or  other  effective  methods  of  mal 
orally  delivered  materials  availal 
individuals  with  hearing  impairm 
Brailled  or  large  print  examinatic 
answer  sheets  or  qualified  readei 
individuals  with  visual  impairme 
learning  disabilities,  transcribers 
individuals  with  manual  impairm 
and  other  similar  services  and  ac 

(4)  Alternative  accessible 
arrangements  may  include,  for  e> 
provision  of  an  examination  at  ai 
individual's  home  with  a  proctor 
accessible  facilities  or  equipment 
unavailable.  Alternative  arrangei 
must  provide  comparable  conditi 
those  provided  for  nondisabled 
individuals. 

(c)  Courses.  (1)  Any  private  eni 
offers  a  course  covered  by  this  se 
must  make  such  modifications  to 
course  as  are  necessary  to  ensun 
the  place  and  manner  in  which  tt 
course  is  given  are  accessible  to 
individuals  with  disabilities. 

(2)  Required  modifications  maj 
include  changes  in  the  length  of  t 
permitted  for  the  completion  of  tl 
course,  substitution  of  specific 
requirements,  or  adaptation  of  th 
manner  in  which  the  course  is 
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versions  of  books,  books  on  audio 
cassettes,  closed-captioned  video  tapes, 
special  sizes  or  lines  of  clothing,  and 
special  foods  to  meet  particular  dietary 
needs. 

$36,308    Seating  In  assembly  areaa. 

(a)  Existing  facilities.  (1)  To  the  extent 
that  it  is  readily  achievable,  a  public 
accommodation  in  assembly  areas 
shall— 

(i)  Provide  a  reasonable  number  of 
wheelchair  seating  spaces  and  seats 
with  removable  aisle-side  arm  rests;  and 

(ii)  Locate  the  wheelchair  seating 
spaces  so  that  they — 

(A)  Are  dispersed  throughout  the 
seating  area; 

(B)  Provide  lines  of  sight  and  choice  of 
admission  prices  comparable  to  those 
for  members  of  the  general  pubhc; 

(C)  Adjoin  an  accessible  route  that 
also  serves  as  a  means  of  egress  in  case 
of  emergency;  and 

(D)  Permit  individuals  who  use 
wheelchairs  to  sit  with  family  members 
or  other  companions. 

(2)  If  removal  of  seats  is  not  readily 
achievable,  a  pubhc  accommodation 
shall  provide,  to  the  extent  that  it  is 
readily  achievable  to  do  so,  a  portable 
chair  or  other  means  to  permit  a  family 
member  or  other  companion  to  sit  with 
an  individual  who  uses  a  wheelchair. 

(3)  The  requirements  of  paragraph  (a) 
of  this  section  shall  not  be  interpreted  to 
exceed  the  standards  for  alterations  in 
subpart  D  of  this  part. 

(b)  New  construction  and  alterations. 
The  provision  and  location  of 
wheelchair  seating  spaces  in  newly 
constructed  or  altered  assembly  areas 
shall  be  governed  by  the  standards  for 
new  construction  and  alterations  in 
subpart  D  of  this  part. 

§  36.309    Examinations  and  courses. 

(a)  General.  Any  private  entity  that 
offers  examinations  or  courses  related 
to  applications,  licensing,  certification, 
or  credentialing  for  secondary  or 
postsecondary  education,  professional, 
or  trade  purposes  shall  offer  such 
examinations  or  courses  in  a  place  and 
manner  accessible  to  persons  with 
disabilities  or  offer  alternative 
accessible  arrangements  for  such 
individuals. 

(b)  Examinations.  (1)  Any  private 
entity  offering  an  examination  covered 
by  this  section  must  assure  that — 

(i)  The  examination  is  selected  and 
administered  so  as  to  best  ensure  that, 
when  the  examination  is  administered 
to  an  individual  with  a  disability  that 
impairs  sensory,  manual,  or  speaking 
skills,  the  examination  results 
accurately  reflect  the  individual's 


aptitude  or  achievement  level  or 
whatever  other  factor  the  examination 
purports  to  measure,  rather  than 
reflecting  the  individual's  impaired 
sensory,  manual,  or  speaking  skills 
(except  where  those  skills  are  the 
factors  that  the  examination  purports  to 
measure); 

(ii)  An  examination  that  is  designed 
for  individuals  with  impaired  sensory, 
manual,  or  speaking  skills  is  offered  at 
equally  convenient  locations,  as  often, 
and  in  as  timely  a  manner  as  are  other 
examinations;  and 

(iii)  The  examination  is  administered 
in  facilities  that  are  accessible  to 
individuals  with  disabilities  or 
alternative  accessible  arrangements  are 
made. 

(2)  Required  modifications  to  an 
examination  may  include  changes  in  the 
length  of  time  permitted  for  completion 
of  ^e  examination  and  adaptation  of 
the  manner  in  which  the  examination  is 
given. 

(3)  A  private  entity  offering  an 
examination  covered  by  this  section 
shall  provide  appropriate  auxiliary  aids 
for  persons  with  impaired  sensory, 
manual,  or  speaking  skills,  unless  that 
private  entity  can  demonstrate  that 
offering  a  particular  auxiliary  aid  would 
fundamentally  alter  the  measurement  of 
the  skills  or  knowledge  the  examination 
is  intended  to  test  or  would  result  in  an 
undue  burden.  Auxiliary  aids  and 
services  required  by  this  section  may 
include  taped  examinations,  interpreters 
or  other  effective  methods  of  making 
orally  delivered  materials  available  to 
individuals  with  hearing  impairments, 
Brailled  or  large  print  examinations  and 
answer  sheets  or  qualified  readers  for 
individuals  with  visual  impairments  or 
learning  disabilities,  transcribers  for 
individuals  with  manual  impairments, 
and  other  similar  services  and  actions. 

(4)  Alternative  accessible 
arrangements  may  include,  for  example, 
provision  of  an  examination  at  an 
individual's  home  with  a  proctor  if 
accessible  facilities  or  equipment  are 
unavailable.  Alternative  arrangements 
must  provide  comparable  conditions  to 
those  provided  for  nondisabled 
individuals. 

(c)  Courses.  (1)  Any  private  entity  that 
offers  a  course  covered  by  this  section 
must  make  such  modifications  to  that 
course  as  are  necessary  to  ensure  that 
the  place  and  manner  in  which  the 
course  is  given  are  accessible  to 
individuals  with  disabilities. 

(2)  Required  modifications  may 
include  changes  in  the  length  of  time 
permitted  for  the  completion  of  the 
course,  substitution  of  specific 
requirements,  or  adaptation  of  the 
manner  in  which  the  course  is 


conducted  or  course  materials  are 
distributed. 

(3)  A  private  entity  that  offers  a 
course  covered  by  this  section  shall 
provide  appropriate  auxiliary  aids  and 
services  for  persons  with  impaired 
sensory,  manual,  or  speaking  skills, 
unless  the  private  entity  can 
demonstrate  that  offering  a  particular 
auxiliary  aid  or  service  would 
fundamentally  alter  the  course  or  would 
result  in  an  undue  burden.  Auxiliary 
aids  and  services  required  by  this 
section  may  include  taped  texts, 
interpreters  or  other  effective  methods 
of  making  orally  delivered  materials 
available  to  individuals  with  hearing 
impairments,  Brailled  or  large  print  texts 
or  qualifled  readers  for  individuals  with 
visual  impairments  and  learning 
disabilities,  classroom  equipment 
adapted  for  use  by  individuals  with 
manual  tmpairments,  and  other  similar 
services  and  actions. 

(4)  Courses  must  be  administered  in 
facilities  that  are  accessible  to 
individuals  with  disabilities  or 
alternative  accessible  arrangements 
must  be  made. 

(5)  Alternative  accessible 
arrangements  may  include,  for  example, 
provision  of  the  course  through 
videotape,  cassettes,  or  prepared  notes. 

^^temative  arrangements  must  provide 
cbmparable  conditions  to  those 
provided  for  nondisabled  individuals. 

§  36^10    Transportation  provided  by 
pubflc  accommodations. 

[ayGeneral.  (1)  A  public 
accommodation  that  provides 
transportation  services,  but  that  is  not 
primarily  engaged  in  the  business  of 
transportiiig-peeple,^8^Ul)ject  to  the 
general  and  speciHc  provisions  in 
subparts  B,  C,  and  D  of  this  pari  for  its 
transportation  operation8,/except  as 
provided  in  this  section,' 

(2)  Examples.  Transportation  services 
subject  to  this  section  include,  but  are 
not  limited  to,  shuttle  services  operated 
between  transportation  terminals  and 
places  of  public  accommodation, 
customer  shuttle  bus  services  operated 
by  private  companies  and  shopping 
centers,  student  transportation  systems, 
and  transportation  provided  within 
recreational  facilities  such  as  stadiums, 
zoos,  amusement  parks,  and  ski  resorts. 

(b)  Barrier  removal.  A  public 
accommodation  subject  to  this  section 
shall  remove  transportation  barriers  in 
existing  vehicles  and  rail  passenger  cars 
used  for  transporting  individuals  (not 
including  barriers  that  can  only  be 
removed  through  the  retrofitting  of 
vehicles  or  rail  passenger  cars  by  the 
installation  of  a  hydraulic  or  other  lift] 


where  such  removal  is  readily 
achievable. 

(c)  Requirements  for  vehicles  and 
systems.  A  public  accommodation 
subject  to  this  section  shall  comply  with 
the  requirements  pertaining  to  vehicles 
and  transportation  systems  in  the 
regulations  issued  by  the  Secretary  of 
Transportation  pursuant  to  section  306 
of  the  Act. 

M  36.311-36.400    [Reserved] 

Subpart  D— New  Conctructlon  and 
Alterations 

§  36.401    New  eonatruetton. 

(a)  General.  (1)  Except  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section, 
discrimination  for  purposes  of  this  part 
includes  a  failure  to  design  and 
construct  facilities  for  first  occupancy 
after  January  26. 1993,  that  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities. 

(2)  For  purposes  of  this  section,  a 
faciUty  is  designed  and  constructed  for 
first  occupancy  after  January  26, 1993, 
only— 

(i)  If  the  last  application  for  a  building 
permit  or  permit  extension  for  the 
facility  is  certified  to  be  complete,  by  a 
State,  County,  or  local  government  after 
January  26, 1992  (or,  in  those 
jurisdictions  where  the  government  does 
not  certify  completion  of  applications,  if 
the  last  application  for  a  building  permit 
or  permit  extension  for  the  facility  is 
received  by  the  State,  County,  or  local 
government  after  January  26, 1992);  and 

(ii)  If  the  first  certificate  of  occupancy 
for  the  facility  is  issued  after  January  26, 
1993. 

(b)  Commercial  facilities  located  in 
private  residences.  (1)  When  a 
commercial  facility  is  located  in  a 
private  residence,  the  portion  of  the 
residence  used  exclusively  as  a 
residence  is  not  covered  by  this  subpart, 
but  that  portion  used  exclusively  in  the 
operation  of  the  commercial  facility  or 
that  portion  used  both  for  the 
commercial  facility  and  for  residential 
purposes  is  covered  by  the  new 
construction  and  alterations 
requirements  of  this  subpart. 

(2)  The  portion  of  the  residence 
covered  under  paragraph  (b)(1)  of  this 
section  extends  to  those  elements  used 
to  enter  the  commercial  facility, 
including  the  homeowrner's  front 
sidewalk,  if  any,  the  door  or  entryway, 
and  hallways;  and  those  portions  of  the 
residence,  interior  or  exterior,  available 
to  or  used  by  employees  or  visitors  of 
the  commercial  facility,  including 
restrooms. 

(c)  Exception  for  structural 
impracticability.  (1)  Full  compliance 
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with  the  requirements  of  this  section  is 
not  required  where  an  entity  can 
demonstrate  that  it  is  structurally 
impracticable  to  meet  the  requirements. 
Full  compliance  will  be  considered 
structurally  impracticable  only  in  those 
rare  circumstances  when  the  unique 
characteristics  of  terrain  prevent  the 
incorporation  of  accessibility  features. 

(2)  If  full  compliance  with  this  section 
would  be  structurally  impracticable, 
compliance  with  this  section  is  required 
to  the  extent  that  it  is  not  structurally 
impracticable.  In  that  case,  any  portion 
of  the  facility  that  can  be  made 
accessible  shall  be  made  accessible  to 
the  extent  that  it  is  not  structurally 
impracticable. 

(3)  If  providing  accessibility  in 
conformance  with  this  section  to 
individuals  with  certain  disabilities  (e.g., 
those  who  use  wheelchairs)  would  be 
structiu'ally  impracticable,  accessibility 
shall  nonetheless  be  ensured  to  persons 
with  other  types  of  disabilities  (e.g., 
those  who  use  crutches  or  who  have 
sight,  hearing,  or  mental  impairments]  in 
accordance  with  this  section. 

(d)  Elevator  exemption.  (1)  For 
purposes  of  this  paragraph  (d) — 

(i)  Professional  office  of  a  health  care 
provider  means  a  location  where  a 
person  or  entity  regulated  by  a  State  to 
provide  professional  services  related  to 
the  physical  or  mental  health  of  an 
individual  makes  such  services 
available  to  the  pubhc.  The  facility 
housing  the  "professional  office  of  a 
health  care  provider"  only  includes  floor 
levels  housing  at  least  one  health  care 
provider,  or  any  floor  level  designed  or 
intended  for  use  by  at  least  one  health 
care  provider. 

(ii)  Shopping  center  or  shopping  mall 
means — 

(A)  A  building  housing  five  or  more 
sales  or  rental  estabhshments;  or 

(B)  A  series  of  buildings  on  a  common 
site,  either  under  common  ownership  or 
common  control  or  developed  either  as 
one  project  or  as  a  series  of  related 
projects,  housing  five  or  more  sales  or 
rental  establishments.  For  purposes  of 
this  section,  places  of  public 
accommodation  of  the  types  listed  in 
paragraph  (5)  of  the  definition  of  "place 
of  public  accommodation"  in  section 

§  36.104  are  considered  sales  or  rental 
establishments.  The  facility  housing  a 
"shopping  center  or  shopping  mall"  only 
includes  floor  levels  housing  at  least  one 
sales  or  rental  establishment,  or  any 
floor  level  designed  or  intended  for  use 
by  at  least  one  sales  or  rental 
establishment. 

(2)  This  section  does  not  require  the 
installation  of  an  elevator  in  a  facility 
that  is  less  than  three  stories  or  has  less 
than  3000  square  feet  per  story,  except 


with  respect  to  any  facility  that  houses 
one  or  more  of  the  following; 

(i)  A  shopping  center  or  shopping 
mall,  or  a  professional  office  of  a  health 
care  provider. 

(ii)  A  terminal,  depot,  or  other  station 
used  for  specified  public  transportation, 
or  an  airport  passenger  terminal.  In  such 
a  facility,  any  area  housing  passenger 
services,  including  boarding  and 
debarking,  loading  and  unloading, 
baggage  claim,  dining  facilities,  and 
other  common  areas  open  to  the  public, 
must  be  on  an  accessible  route  from  an 
accessible  entrance. 

(3)  The  elevator  exemption  set  forth  in 
this  paragraph  (d)  does  not  obviate  or 
limit,  in  any  way  the  obligation  to 
comply  with  the  other  accessibility 
requirements  estabhshed  in  paragraph 
(a)  of  this  section.  For  example,  in  a 
facility  that  houses  a  shopping  center  or 
shopping  mall,  or  a  professional  office  of 
a  health  care  provider,  the  floors  that 
are  above  or  below  an  accessible 
ground  floor  and  that  do  not  house  sales 
or  rental  establishments  or  a 
professional  office  of  a  health  care 
provider,  must  meet  the  requirements  of 
this  section  but  for  the  elevator. 

§36.402    Alteration*. 

(a)  General.  (1)  Any  alteration  to  a 
place  of  public  accommodation  or  a 
commercial  facility,  after  January  26, 
1992,  shall  be  made  so  as  to  ensure  that, 
to  the  maximum  extent  feasible,  the 
altered  portions  of  the  facihty  are 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs. 

(2)  An  alteration  is  deemed  to  be 
undertaken  after  January  26. 1992.  if  the 
physical  alteration  of  the  property 
begins  after  that  date. 

(b)  Alteration.  For  the  purposes  of  this 
part,  an  alteration  is  a  change  to  a  place 
of  pubhc  accommodation  or  a 
commercial  facility  that  affects  or  could 
affect  the  usability  of  the  building  or 
facility  or  any  part  thereof. 

(1)  Alterations  include,  but  are  not 
limited  to,  remodeling,  renovation, 
rehabihtation,  reconstruction,  historic 
restoration,  changes  or  rearrangement  in 
structural  parts  or  elements,  and 
changes  or  rearrangement  in  the  plan 
configuration  of  walls  and  full-height 
partitions.  Normal  maintenance, 
reroofing,  painting  or  wallpapering, 
asbestos  removal,  or  changes  to 
mechanical  and  electrical  systems  are 
not  alterations  unless  they  affect  the 
usabihty  of  the  building  or  faciHty. 

(2)  If  existing  elements,  spaces,  or 
common  areas  are  altered,  then  each 
such  altered  element,  space,  or  area 
shall  comply  with  the  appUcable 
provisions  of  appendix  A  to  this  part. 


(c)  To  the  maximum  extent  feasible. 
The  phrase  "to  the  maximum  extent 
feasible,"  as  used  in  this  section,  applies 
to  the  occasional  case  where  the  nature 
of  an  existing  facility  makes  it  virtually 
impossible  to  comply  fully  with 
applicable  accessibility  standards 
through  a  planned  alteration.  In  these 
circumstances,  the  alteration  shall 
provide  the  maximum  physical 
accessibility  feasible.  Any  altered 
features  of  the  facility  that  can  be  made 
accessible  shall  be  made  accessible.  If 
providing  accessibility  in  conformance 
with  this  section  to  individuals  with 
certain  disabilities  (e.g.,  those  who  use 
wheelchairs)  would  not  be  feasible,  the 
facihty  shall  be  made  accessible  to 
persons  with  other  types  of  disabilities 
(e.g.,  those  who  use  crutches,  those  who 
have  impaired  vision  or  hearing,  or 
those  who  have  other  impairments). 

§36.403    Alterations:  Path  of  travel. 

(a)  General.  An  alteration  that  affects 
or  could  affect  the  usability  of  or  access 
to  an  area  of  a  facility  that  contains  a 
primary  function  shall  be  made  so  as  to 
ensure  that,  to  the  maximum  extent 
feasible,  the  path  of  travel  to  the  altered 
area  and  the  restrooms,  telephones,  and 
drinking  fountains  serving  the  altered 
area,  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  unless  the  cost  and  scope 
of  such  alterations  is  disproportionate  to 
the  cost  of  the  overall  alteration. 

(b)  Primary  function.  A  "primary 
function"  is  a  major  activity  for  which 
the  facility  is  intended.  Areas  that 
contain  a  primary  function  include,  but 
are  not  limited  to.  the  customer  services 
lobby  of  a  bank,  the  dining  area  of  a 
cafeteria,  the  meeting  rooms  in  a 
conference  center,  as  well  as  offices  and 
other  work  areas  in  which  the  activities 
of  the  public  accommodation  or  other 
private  entity  using  the  facility  are 
carried  out.  Mechanical  rooms,  boiler 
rooms,  supply  storage  rooms,  employee 
lounges  or  locker  rooms,  janitorial 
closets,  entrances,  corridors,  and 
restrooms  are  not  areas  containing  a 
primary  function. 

(c)  Alterations  to  an  area  containing  a 
primary  function.  (1)  Alterations  that 
affect  the  usabihty  of  or  access  to  an 
area  containing  a  primary  function 
include,  but  are  not  limited  to — 

(i)  Remodeling  merchandise  display 
areas  or  employee  work  areas  in  a 
department  store; 

(ii)  Replacing  an  inaccessible  floor 
surface  in  the  customer  service  or 
employee  work  areas  of  a  bank; 

(iii)  Redesigning  the  assembly  line 
area  of  a  factory;  or 


(iv)  Installing  a  computer  center 
accounting  firm. 

(2)  For  the  purposes  of  this  secti 
alterations  to  windows,  hardware 
controls,  electrical  outlets,  and  sig 
shall  not  be  deemed  to  be  alteratii 
that  affect  the  usability  of  or  accei 
an  area  containing  a  primary  func 

(d)  Landlord/tenant:  If  a  tenant 
making  alterations  as  defined  in  § 
that  would  trigger  the  requirement 
this  section,  those  alterations  by  t 
tenant  in  areas  that  only  the  tenai 
occupies  do  not  trigger  a  path  of  ti 
obligation  upon  the  landlord  with 
respect  to  areas  of  the  facility  und 
landlord's  authority,  if  those  areai 
not  otherwise  being  altered. 

(e)  Path  of  travel.  (1)  A  "path  of 
travel"  includes  a  continuous, 
unobstructed  way  of  pedestrian  p< 
by  means  of  which  the  altered  are 
be  approached,  entered,  and  exite 
which  connects  the  altered  area  w 
exterior  approach  (including  side\ 
streets,  and  parking  areas),  an  ent 
to  the  facility,  and  other  parts  of  i 
facility. 

(2)  An  accessible  path  of  travel 
consist  of  walks  and  sidewalks,  ci 
ramps  and  other  interior  or  exterit 
pedestrian  ramps;  clear  floor  path 
through  lobbies,  corridors,  rooms, 
other  improved  areas;  parking  ace 
aisles;  elevators  and  Ufts;  or  a 
combination  of  these  elements. 

(3)  For  the  purposes  of  this  part, 
term  "path  of  travel"  also  includei 
restrooms,  telephones,  and  drinkii 
fountains  serving  the  altered  area 

(f)  Disproportionality.  (1)  Altert 
made  to  provide  an  accessible  pal 
travel  to  the  altered  area  will  be  d 
disproportionate  to  the  overall  alt 
when  the  cost  exceeds  20%  of  the 
the  alteration  to  the  primary  funct 
area. 

(2)  Costs  that  may  be  counted  a 
expenditures  required  to  provide  i 
accessible  path  of  travel  may  incl 

(i)  Costs  associated  with  provid 
accessible  entrance  and  an  accesi 
route  to  the  altered  area,  for  exan 
the  cost  of  widening  doorways  or 
installing  ramps; 

(ii)  Costs  associated  with  makii 
restrooms  accessible,  such  as  inst 
grab  bars,  enlarging  toilet  stalls, 
insulating  pipes,  or  installing  acce 
faucet  controls; 

(iii)  Costs  associated  with  provi 
accessible  telephones,  such  as 
relocating  the  telephone  to  an  ace 
height,  installing  amplification  de' 
or  installing  a  telecommunication! 
device  for  deaf  persons  (TDD); 

(iv)  Costs  associated  with  reloc 
an  inaccessible  drinking  fountain. 
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(c)  To  the  maximum  extent  feasible. 
The  phrase  "to  the  maximum  extent 
feasible,"  as  used  in  this  section,  applies 
to  the  occasional  case  where  the  nature 
of  an  existing  facility  makes  it  virtually 
impossible  to  comply  fully  with 
applicable  accessibility  standards  ,■ 

through  a  planned  alteration.  In  these  '■ 

circumstances,  the  alteration  shall 
provide  the  maximum  physical 
accessibility  feasible.  Any  altered 
features  of  the  facility  that  can  be  made 
accessible  shall  be  made  accessible.  If 
providing  accessibility  in  conformance 
with  this  section  to  individuals  with 
certain  disabilities  (e.g..  those  who  use 
wheelchairs)  would  not  be  feasible,  the 
facility  shall  be  made  accessible  to 
persons  with  other  types  of  disabilities 
{e.g.,  those  who  use  crutches,  those  who 
have  impaired  vision  or  hearing,  or 
those  who  have  other  impairments). 

§36.403    Alterations:  Path  of  trav«L 

(a)  General.  An  alteration  that  affects 
or  could  affect  the  usability  of  or  access 
to  an  area  of  a  facility  that  contains  a 
primary  function  shall  be  made  so  as  to 
ensure  that,  to  the  maximum  extent 
feasible,  the  path  of  travel  to  the  altered 
area  and  the  restrooms,  telephones,  and 
drinking  fountains  serving  the  altered 
area,  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities, 
including  individuals  who  use 
wheelchairs,  unless  the  cost  and  scope 
of  such  alterations  is  disproportionate  to 
the  cost  of  the  overall  alteration. 

(b)  Primary  function.  A  "primary 
function"  is  a  major  activity  for  which 
the  facility  is  intended.  Areas  that 
contain  a  primary  function  include,  but 
are  not  limited  to,  the  customer  services 
lobby  of  a  bank,  the  dining  area  of  a 
cafeteria,  the  meeting  rooms  in  a 
conference  center,  as  well  as  offices  and 
other  work  areas  in  which  the  activities 
of  the  public  accommodation  or  other 
private  entity  using  the  facility  are 
carried  out.  Mechanical  rooms,  boiler 
rooms,  supply  storage  rooms,  employee 
lounges  or  locker  rooms,  janitorial 
closets,  entrances,  corridors,  and 
restrooms  are  not  areas  containing  a 
primary  function. 

(c)  Alterations  to  an  area  containing  a 
primary  function.  (1)  Alterations  that 
affect  the  usabihty  of  or  access  to  an 
area  containing  a  primary  function 
include,  but  are  not  limited  to — 

(i)  Remodeling  merchandise  display 
areas  or  employee  work  areas  in  a 
department  store; 

(ii)  Replacing  an  inaccessible  floor 
surface  in  the  customer  service  or 
employee  work  areas  of  a  bank; 

(iii)  Redesigning  the  assembly  line 
area  of  a  factory;  or 


(iv)  Installing  a  computer  center  in  an 
accounting  firm. 

(2)  For  the  purposes  of  this  section, 
alterations  to  windows,  hardware, 
controls,  electrical  outlets,  and  signage 
shall  not  be  deemed  to  be  alterations 
that  affect  the  usability  of  or  access  to 
an  area  containing  a  primary  function. 

(d)  Landlord/tenant:  If  a  tenant  is 
making  alterations  as  defmed  in  §  36.402 
that  would  trigger  the  requirements  of 
this  section,  those  alterations  by  the 
tenant  in  areas  that  only  the  tenant 
occupies  do  not  trigger  a  path  of  travel 
obligation  upon  the  landlord  with 
respect  to  areas  of  the  facility  under  the 
landlord's  authority,  if  those  areas  are 
not  otherwise  being  altered. 

(e)  Path  of  travel.  (1)  A  "path  of 
travel"  includes  a  continuous, 
unobstructed  way  of  pedestrian  passage 
by  means  of  which  the  altered  area  may 
be  approached,  entered,  and  exited,  and 
which  connects  the  altered  area  with  an 
exterior  approach  (including  sidewalks, 
streets,  and  parking  areas),  an  entrance 
to  the  facility,  and  other  parts  of  the 
facility. 

(2)  An  accessible  path  of  travel  may 
consist  of  walks  and  sidewalks,  curb 
ramps  and  other  interior  or  exterior 
pedestrian  ramps;  clear  floor  paths 
through  lobbies,  corridors,  rooms,  and 
other  improved  areas;  parking  access 
aisles;  elevators  and  lifts;  or  a 
combination  of  these  elements. 

(3)  For  the  purposes  of  this  part,  the 
term  "path  of  travel"  also  includes  the 
restrooms,  telephones,  and  drinking 
fountains  serving  the  altered  area. 

(f)  Disproportionality.  (1)  Alterations 
made  to  provide  an  accessible  path  of 
travel  to  the  altered  area  will  be  deemed 
disproportionate  to  the  overall  alteration 
when  the  cost  exceeds  20%  of  the  cost  of 
the  alteration  to  the  primary  function 
area. 

(2)  Costs  that  may  be  counted  as 
expenditures  required  to  provide  an 
accessible  path  of  travel  may  include: 

(i)  Costs  associated  with  providing  an 
accessible  entrance  and  an  accessible 
route  to  the  altered  area,  for  example, 
the  cost  of  widening  doorways  or 
installing  ramps; 

(ii)  Costs  associated  with  making 
restrooms  accessible,  such  as  installing 
grab  bars,  enlarging  toilet  stalls, 
insulating  pipes,  or  installing  accessible 
faucet  controls; 

(iii)  Costs  associated  with  providing 
accessible  telephones,  such  as 
relocating  the  telephone  to  an  accessible 
height,  installing  amplification  devices, 
or  installing  a  telecommunications 
device  for  deaf  persons  (TDD); 

(iv)  Costs  associated  with  relocating 
an  inaccessible  drinking  fountain. 


(g)  Duty  to  provide  accessible 
features  in  the  event  of 
disproportionality.  (1)  When  the  cost  of 
alterations  necessary  to  make  the  path 
of  travel  to  the  altered  area  fully 
accessible  is  disproportionate  to  the  cost 
of  the  overall  alteration,  the  path  of 
travel  shall  be  made  accessible  to  the 
extent  that  it  can  be  made  accessible 
without  incurring  disproportionate  costs. 

(2)  In  choosing  which  accessible 
elements  to  provide,  priority  should  be 
given  to  those  elements  that  will  provide 
the  greatest  access,  in  the  following 
order: 

(i)  An  accessible  entrance; 

(ii)  An  accessible  route  to  the  altered 
area; 

(iii)  At  least  one  accessible  restroom 
for  each  sex  or  a  single  unisex  restroom; 

(iv)  Accessible  telephones; 

(v)  Accessible  drinking  fountains;  and 

(vi)  When  possible,  additional 
accessible  elements  such  as  parking, 
storage,  and  alarms. 

(h)  Series  of  smaller  alterations.  (1) 
The  obligation  to  provide  an  accessible 
path  of  travel  may  not  be  evaded  by 
performing  a  series  of  small  alterations 
to  the  area  served  by  a  single  path  of 
travel  if  those  alterations  could  have 
been  performed  as  a  single  undertaking. 

(2)  (i)  If  an  area  containing  a  primary 
function  has  been  altered  without 
providing  an  accessible  path  of  travel  to 
that  area,  and  subsequent  alterations  of 
that  area,  or  a  different  area  on  the 
same  path  of  travel,  are  undertaken 
within  three  years  of  the  original 
alteration,  the  total  cost  of  alterations  to 
the  primary  function  areas  on  that  path 
of  travel  during  the  preceding  three  year 
period  shall  be  considered  in 
determining  whether  the  cost  of  making 
that  path  of  travel  accessible  is 
disproportionate. 

(ii)  Only  alterations  undertaken  after 
January  26, 1992,  shall  be  considered  in 
determining  if  the  cost  of  providing  an 
accessible  path  of  travel  is 
disproportionate  to  the  overall  cost  of 
the  alterations. 

§  36.404    Alterations:  Elevator  exemption. 

(a)  This  section  does  not  require  the 
installation  of  an  elevator  in  an  altered 
facility  that  is  less  than  three  stories  or 
has  less  than  3,000  square  feet  per  story, 
except  with  respect  to  any  facility  that 
houses  a  shopping  center,  a  shopping 
mall,  the  professional  office  of  a  health 
care  provider,  a  terminal,  depot,  or  other 
station  used  for  specified  public 
transportation,  or  an  airport  passenger 
terminal. 

(1)  For  the  purposes  of  this  section, 
"professional  office  of  a  health  care 
provider"  means  a  location  where  a 
person  or  entity  regulated  by  a  State  to 


provide  professional  services  related  to 
the  physical  or  mental  health  of  an 
individual  makes  such  services 
available  to  the  public.  The  facility  that 
houses  a  "professional  office  of  a  health 
care  provider"  only  includes  floor  levels 
housing  by  at  least  one  health  care 
provider,  or  any  floor  level  designed  or 
intended  for  use  by  at  least  one  health 
care  provider. 

(2)  For  the  purposes  of  this  section, 
shopping  center  or  shopping  mall 
means — 

(i)  A  building  housing  five  or  more 
sales  or  rental  establishments;  or 

(ii)  A  series  of  buildings  on  a  common 
site,  connected  by  a  common  pedestrian 
access  route  above  or  below  the  ground 
floor,  that  is  either  under  common 
ownership  or  common  control  or 
developed  either  as  one  project  or  as  a 
series  of  related  projects,  housing  five  or 
more  sales  or  rental  establishments.  For 
purposes  of  this  section,  places  of  public 
accommodation  of  the  types  listed  in 
paragraph  (5)  of  the  definition  of  "place 
of  public  accommodation"  in  §  36.104 
are  considered  sales  or  rental 
establishments.  The  facility  housing  a 
"shopping  center  or  shopping  mall"  only 
includes  floor  levels  housing  at  least  one 
sales  or  rental  establishment,  or  any 
floor  level  designed  or  intended  for  use 
by  at  least  one  sales  or  rental 
establishment. 

(b)  The  exemption  provided  in 
paragraph  (a)  of  this  section  does  not 
obviate  or  limit  in  any  way  the 
obligation  to  comply  with  the  other 
accessibility  requirements  established  in 
this  subpart.  For  example,  alterations  to 
floors  above  or  below  the  accessible 
ground  floor  must  be  accessible 
regardless  of  whether  the  altered  facility 
has  an  elevator. 

S  36.405    Alterations:  Historic  preservation. 

(a)  Alterations  to  buildings  or 
facilities  that  are  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
under  the  National  Historic  Preservation 
Act  (16  U.S.C.  470  et  seq.),  or  are 
designated  as  historic  under  State  or 
local  law,  shall  comply  to  the  maximum 
extent  feasible  with  section  4.1.7  of 
appendix  A  to  this  part. 

(b)  If  it  is  determined  under  the 
procedures  set  out  in  section  4.1.7  of 
appendix  A  that  it  is  not  feasible  to 
provide  physical  access  to  an  historic 
property  that  is  a  place  of  public 
accommodation  in  a  manner  that  will 
not  threaten  or  destroy  the  historic 
significance  of  the  building  or  facility, 
alternative  methods  of  access  shall  be 
provided  pursuant  to  the  requirements 
of  subpart  C  of  this  part. 
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§3&406    Standards  for  new  constructfcHi 
and  altarations. 

(a)  New  construction  and  alterations 
subject  to  this  part  shall  comply  with  the 
standards  for  accessible  design 
published  as  appendix  A  to  this  part 
(ADAAG). 

(b)  The  chart  in  the  appendix  to  this 
section  provides  guidance  to  the  user  in 
reading  appendix  A  to  this  part 
(ADAAG)  together  with  subparts  A 
through  D  of  this  part,  when  determining 
requirements  for  a  particular  facility. 

Appendix  to  §  36.406 

This  chart  has  no  effect  for  purposes 
of  compliance  or  enforcement.  It  does 
not  necessarily  provide  complete  or 
mandatory  information. 
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§936.407-36.500    [Raservad] 

Subpart  E— Enforcement 
§-36.501    Privata  suits. 

(a)  General.  Any  person  who  is  being 
subjected  to  discrimination  on  the  basis 
of  disability  in  violation  of  the  Act  or 
this  part  or  who  has  reasonable  grounds 
for  believing  that  such  person  is  about  to 
be  subjected  to  discrimination  in 
violation  of  section  303  of  the  Act  or 
subpart  D  of  this  part  may  institute  a 
civil  action  for  preventive  relief, 
including  an  application  for  a  permanent 


or  temporary  injunction,  restraining 
order,  or  other  order.  Upon  timely 
application,  the  court  may,  in  its 
discretion,  permit  the  Attorney  General 
to  intervene  in  the  civil  action  if  the 
Attorney  General  or  his  or  her  designee 
certifies  that  the  case  is  of  general 
public  importance.  Upon  application  by 
the  complainant  and  in  such 
circumstances  as  the  court  may  deem 
just,  the  court  may  appoint  an  attorney 
for  such  complainant  and  may  authorize 
the  commencement  of  the  civil  action 
without  the  payment  of  fees,  costs,  or 
security.  Nothing  in  this  section  shall 
require  a  person  with  a  disability  to 
engage  in  a  futile  gesture  if  the  person 
has  actual  notice  that  a  person  or 
organization  covered  by  title  III  of  the 
Act  or  this  part  does  not  intend  to 
comply  with  its  provisions. 

(b)  Injunctive  relief.  In  the  case  of 
violations  of  §  36.304,  §  36.308, 
§  36.310(b),  §  36.401,  §  36.402,  S  36.403, 
and  §  36.405  of  this  part,  injunctive  relief 
shall  include  an  order  to  alter  facilities 
to  make  such  facilities  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  to  the  extent  required 
by  the  Act  or  this  part.  Where 
appropriate,  injunctive  relief  shall  also 
include  requiring  the  provision  of  an 
auxiliary  aid  or  service,  modification  of 
a  policy,  or  provision  of  alternative 
methods,  to  the  extent  required  by  the 
Act  or  this  part. 


§36.502 
ravlaws. 


Invastigatlons  and  compllanca 


(a)  The  Attorney  General  shall 
investigate  alleged  violations  of  the  Act 
or  this  part. 

(b)  Any  individual  who  believes  that 
he  or  she  or  a  specific  class  of  persons 
has  been  subjected  to  discrimination 
prohibited  by  the  Act  or  this  part  may 
request  the  Department  to  institute  an 
investigation. 

(c)  Where  the  Attorney  General  has 
reason  to  believe  that  there  may  be  a 
violation  of  this  part,  he  or  she  may 
initiate  a  compliance  review. 

§36.503    Suit  by  tha  Attomay  Ganarai. 

Following  a  compliance  review  or 
investigation  under  §  36.502,  or  at  any 
other  time  in  his  or  her  discretion,  the 
Attorney  General  may  commence  a  civil 
action  in  any  appropriate  United  States 
district  court  if  the  Attorney  General  has 
reasonable  cause  to  believe  that — 

(a)  Any  person  or  group  of  persons  is 
engaged  in  a  pattern  or  practice  of 
discrimination  in  violation  of  the  Act  or 
this  part;  or 

(b)  Any  person  or  group  of  persons 
has  been  discriminated  against  in 
violation  of  the  Act  or  this  part  and  the 


Federal  Registi 

discrimination  raises  an  issue  oi 
public  importance. 

§36.504    Raliaf. 

(a)  Authority  of  court.  In  a  civ 
under  $  36.503.  the  court— 

(1)  May  grant  any  equitable  n 
such  court  considers  to  be  apprc 
including,  to  the  extent  required 
Act  or  this  part — 

(i)  Granting  temporary,  prelim 
permanent  relief; 

(ii)  Providing  an  auxiliary  aid 
service,  modification  of  policy,  i 
or  procedure,  or  alternative  met 

(iii)  Making  facilities  readily 
accessible  to  and  usable  by  indi 
with  disabilities; 

(2)  May  award  other  relief  as 
considers  to  be  appropriate,  inci 
monetary  damages  to  persons  a; 
when  requested  by  the  Attomej 
General;  and 

(3)  May.  to  vindicate  the  publ: 
interest,  assess  a  civil  penalty  a 
the  entity  in  an  amount 

(i)  Not  exceeding  $50,000  for  e 
violation:  and 

(ii)  Not  exceeding  $100,000  foi 
subsequent  violation. 

(b)  Single  violation.  For  purpc 
paragraph  (a)  (3)  of  this  section, 
determining  whether  a  first  or 
subsequent  violation  has  occurr 
determination  in  a  single  action 
judgment  or  settlement,  that  the 
entity  has  engaged  in  more  than 
discriminatory  act  shall  be  cour 
single  violation. 

(c)  Punitive  damages.  For  pur 
paragraph  (a)(2)  of  this  section, 
terms  "monetary  damages"  and 
other  relief  do  not  include  puni 
damages. 

(d)  Judicial  consideration.  In  i 
action  under  §  36.503,  the  court, 
considering  what  amount  of  civ 
penalty,  if  any.  is  appropriate,  s 
consideration  to  any  good  faith 
attempt  to  comply  with  this  par 
entity.  In  evaluating  good  faith, 
shall  consider,  among  other  fad 
deems  relevant,  whether  the  en 
have  reasonably  anticipated  the 
for  an  appropriate  type  of  auxili 
needed  to  accommodate  the  uni 
needs  of  a  particular  individual 
disability.      , , 

§  36.505    Attomays  faas. 

In  any  action  or  administrativ 
proceeding  commenced  pursuai 
Act  or  this  part,  the  court  or  age 
its  discretion,  may  allow  the  pre 
party,  other  than  the  United  Sta 
reasonable  attorney's  fee,  inclui 
litigation  expenses,  and  costs,  a 
United  States  shall  be  liable  for 
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tiat  such  person  is  about  to 
0  discrimination  in 
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or  temporary  injiuiction,  restraining 
order,  or  other  order.  Upon  timely 
application,  the  court  may,  in  its 
discretion,  permit  the  Attorney  General 
to  intervene  in  the  civil  action  if  the 
Attorney  General  or  his  or  her  designee 
certifies  that  the  case  is  of  general 
public  importance.  Upon  application  by 
the  complainant  and  in  such 
circumstances  as  the  court  may  deem 
just,  the  court  may  appoint  an  attorney 
for  such  complainant  and  may  authorize 
the  commencement  of  the  civil  action 
without  the  payment  of  fees,  costs,  or 
security.  Nothing  in  this  section  shall 
require  a  person  with  a  disability  to 
engage  in  a  futile  gesture  if  the  person 
has  actual  notice  that  a  person  or 
organization  covered  by  title  III  of  the 
Act  or  this  part  does  not  intend  to 
comply  with  its  provisions. 

(b)  Injunctive  relief.  In  the  case  of 
violations  of  §  36.304,  §  36.308, 
§  36.310(b),  §  36.401,  §  36.402,  S  36.403, 
and  §  36.405  of  this  part,  injunctive  relief 
shall  include  an  order  to  alter  facilities 
to  make  such  facilities  readily 
accessible  to  and  usable  by  individuals 
with  disabilities  to  the  extent  required 
by  the  Act  or  this  part.  Where 
appropriate,  injunctive  relief  shall  also 
include  requiring  the  provision  of  an 
auxiliary  aid  or  service,  modification  of 
a  policy,  or  provision  of  alternative 
methods,  to  the  extent  required  by  the 
Act  or  this  part. 

§  36.502    Investigations  and  compliance 
reviews. 

(a)  The  Attorney  General  shall 
investigate  alleged  violations  of  the  Act 
or  this  part. 

(b)  Any  individual  who  believes  that 
he  or  she  or  a  specific  class  of  persons 
has  been  subjected  to  discrimination 
prohibited  by  the  Act  or  this  part  may 
request  the  Department  to  institute  an 
investigation. 

(c)  Where  the  Attorney  General  has 
reason  to  believe  that  there  may  be  a 
violation  of  this  part,  he  or  she  may 
initiate  a  compliance  review. 

§  36.503    Suit  by  the  Attorney  General. 

Following  a  compliance  review  or 
investigation  under  §  36.502.  or  at  any 
other  time  in  his  or  her  discretion,  the 
Attorney  General  may  commence  a  civil 
action  in  any  appropriate  United  States 
district  court  if  the  Attorney  General  has 
reasonable  cause  to  believe  that — 

(a)  Any  person  or  group  of  persons  is 
engaged  in  a  pattern  or  practice  of 
discrimination  in  violation  of  the  Act  or 
this  part;  or 

(b)  Any  person  or  group  of  persons 
has  been  discriminated  against  in 
violation  of  the  Act  or  this  part  and  the 


discrimination  raises  an  issue  of  general 
public  importance. 

§36.504    Relief. 

(a)  Authority  of  court.  In  a  civil  action 
under  §  36.503.  the  court— 

(1)  May  grant  any  equitable  relief  that 
such  court  considers  to  be  appropriate, 
including,  to  the  extent  required  by  the 
Act  or  this  part — 

(i]  Granting  temporary,  preliminary,  or 
permanent  relief; 

(ii]  Providing  an  auxiliary  aid  or 
service,  modification  of  policy,  practice, 
or  procedure,  or  alternative  method;  and 

[iii]  Making  facilities  readily 
accessible  to  and  usable  by  individuals 
with  disabilities; 

(2)  May  award  other  relief  as  the  court 
considers  to  be  appropriate,  including 
monetary  damages  to  persons  aggrieved 
when  requested  by  the  Attorney 
General;  and 

(3)  May,  to  vindicate  the  public 
interest,  assess  a  civil  penalty  against 
the  entity  in  an  amount 

(i)  Not  exceeding  $50,000  for  a  first 
violation:  and 

(ii)  Not  exceeding  $100,000  for  any 
subsequent  violation. 

(b)  Single  violation.  For  purposes  of 
paragraph  (a)  (3)  of  this  section,  in 
determining  whether  a  first  or 
subsequent  violation  has  occurred,  a 
determination  in  a  single  action,  by 
judgment  or  settlement,  that  the  covered 
entity  has  engaged  in  more  than  one 
discriminatory  act  shall  be  counted  as  a 
single  violation. 

(c)  Punitive  damages.  For  purposes  of 
paragraph  (a)(2)  of  this  section,  the 
terms  "monetary  damages"  and  "such 
other  relier'  do  not  include  punitive 
damages. 

(d)  Judicial  consideration.  In  a  civil 
action  under  §  36.503,  the  court,  when 
considering  what  amount  of  civil 
penalty,  if  any.  is  appropriate,  shall  give 
consideration  to  any  good  faith  effort  or 
attempt  to  comply  with  this  part  by  the 
entity.  In  evaluating  good  faith,  the  court 
shall  consider,  among  other  factors  it 
deems  relevant,  whether  the  entity  could 
have  reasonably  anticipated  the  need 
for  an  appropriate  type  of  auxiliary  aid 
needed  to  accommodate  the  unique 
needs  of  a  particular  individual  with  a 
disabihty. 

§  36.505    Attorneys  fees. 

In  any  action  or  administrative 
proceeding  commenced  pursuant  to  the 
Act  or  this  part,  the  court  or  agency,  in 
its  discretion,  may  allow  the  prevailing 
party,  other  than  the  United  States,  a 
reasonable  attorney's  fee.  including 
litigation  expenses,  and  costs,  and  the 
United  States  shall  be  liable  for  the 


foregoing  the  same  as  a  private 
individual. 

§  36.506    Alternative  means  of  dispute 
resolution. 

Where  appropriate  and  to  the  extent 
authorized  by  law,  the  use  of  alternative 
means  of  dispute  resolution,  including 
settlement  negotiations,  conciliation, 
facilitation,  mediation,  factfinding, 
minitrials.  and  arbitration,  is  encouraged 
to  resolve  disputes  arising  under  the  Act 
and  this  part. 

§  36.507    Effect  of  unavailability  of 
technical  assistance. 

A  public  accommodation  or  other 
private  entity  shall  not  be  excused  from 
compliance  with  the  requirements  of  this 
part  because  of  any  failure  to  receive 
technical  assistance,  including  any 
failure  in  the  development  or 
dissemination  of  any  technical 
assistance  manual  authorized  by  the 
Act. 

§36.508    Effective  date. 

(a)  General.  Except  as  otherwise 
provided  in  this  section  and  in  this  part, 
this  part  shall  become  effective  on 
January  26. 1992. 

(b)  Civil  actions.  Except  for  any  civil 
action  brought  for  a  violation  of  section 
303  of  the  Act.  no  civil  action  shall  be 
brought  for  any  act  or  omission 
described  in  section  302  of  the  Act  that 
occurs — 

(1)  Before  July  26. 1992,  against 
businesses  with  25  or  fewer  employees 
and  gross  receipts  of  $1,000,000  or  less. 

(2)  Before  January  26, 1993,  against 
businesses  with  10  or  fewer  employees 
and  gross  receipts  of  $500,000  or  less. 

(c)  Transportation  services  provided 
by  public  accommodations.  Newly 
purchased  or  leased  vehicles  required  to 
be  accessible  by  §  36.310  must  be 
readily  accessible  to  and  usable  by 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs,  if  the 
solicitation  for  the  vehicle  is  made  after 
August  25, 1990. 

§§36.509-36.600    [Reserved] 

Subpart  F— Certification  of  State  Laws 
or  Local  Building  Codes 

§  36.601    Definitions. 

Assistant  Attorney  General  means  the 
Assistant  Attorney  General  for  Civil 
Rights  or  his  or  her  designee. 

Certification  of  equivalency  means  a 
final  certification  that  a  code  meets  or 
exceeds  the  minimum  requirements  of 
title  III  of  the  Act  for  accessibility  and 
usability  of  facilities  covered  by  that 
title. 

Code  means  a  State  law  or  local 
building  code  or  similar  ordinance,  or 


part  thereof,  that  establishes 
accessibility  requirements. 

Model  code  means  a  nationally 
recognized  document  developed  by  a 
private  entity  for  use  by  State  or  local 
jurisdictions  in  developing  codes  as 
defined  in  this  section.  A  model  code  is 
intended  for  incorporation  by  reference 
or  adoption  in  whole  or  in  part,  with  or 
without  amendment,  by  State  or  local 
jiuisdictions. 

Preliminary  determination  of 
equivalency  means  a  preliminary 
determination  that  a  code  appears  to 
meet  or  exceed  the  minimum 
requirements  of  title  III  of  the  Act  for 
accessibility  and  usability  of  facilities 
covered  by  that  title. 

Submitting  official  means  the  State  or 
local  official  who— 

(1)  Has  principal  responsibility  for 
administration  of  a  code,  or  is 
authorized  to  submit  a  code  on  behalf  of 
a  jurisdiction;  and 

(2)  Files  a  request  for  certification 
under  this  subpart. 

§36.602    General  rule. 

On  the  application  of  a  State  or  local 
government,  the  Assistant  Attorney 
General  may  certify  that  a  code  meets  or 
exceeds  the  minimum  requirements  of 
the  Act  for  the  accessibility  and 
usability  of  places  of  public 
accommodation  and  commercial 
facilities  under  this  part  by  issuing  a 
certification  of  equivalency.  At  any 
enforcement  proceeding  under  title  III  of 
the  Act,  such  certification  shall  be 
rebuttable  evidence  that  such  State  law 
or  local  ordinance  does  meet  or  exceed 
the  minimum  requirements  of  title  III. 

§  36.603    Filing  request  for  certification. 

(a)  A  submitting  official  may  file  a 
request  for  certification  of  a  code  under 
this  subpart. 

(b)  Before  filing  a  request  for 
certification  of  a  code,  the  submitting 
official  shall  ensure  that — 

(1)  Adequate  public  notice  of  intention 
to  file  a  request  for  certification,  notice 
of  a  hearing,  and  notice  of  the  location 
at  which  the  request  and  materials  can 
be  inspected  is  published  within  the 
relevant  jurisdiction; 

(2)  Copies  of  the  proposed  request  and 
supporting  materials  are  made  available 
for  public  examination  and  copying  at 
the  office  of  the  State  or  local  agency 
charged  with  administration  and 
enforcement  of  the  code;  and 

(3)  The  local  or  State  jurisdiction 
holds  a  public  hearing  on  the  record,  in 
the  State  or  locality,  at  which  the  public 
is  invited  to  comment  on  the  proposed 
request  for  certification. 
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(c)  The  submitting  official  shall 
include  the  following  materials  and 
infoimation  in  support  of  the  request: 

(1)  The  text  of  the  jurisdiction's  code; 
any  standard,  regulation,  code,  or  other 
relevant  document  incorporated  by 
reference  or  otherwise  referenced  in  the 
code;  the  law  creating  and  empowering 
the  agency;  any  relevant  manuals, 
guides,  or  any  other  interpretive 
information  issued  that  pertain  to  the 
code;  and  any  formal  opinions  of  the 
State  Attorney  General  or  the  chief  legal 
officer  of  the  jurisdiction  that  pertain  to 
the  code: 

(2)  Any  model  code  or  statute  on 
which  the  pertinent  code  is  based,  and 
an  explanation  of  any  differences 
between  the  model  and  the  pertinent 
code; 

(3)  A  transcript  of  the  public  hearing 
required  by  paragraph  (b)(3)  of  this 
section;  and 

(4)  Any  additional  information  that 
the  submitting  official  may  wish  to  be 
considered. 

(d)  The  submitting  official  shall  file 
the  original  and  one  copy  of  the  request 
and  of  supporting  materials  with  the 
Assistant  Attorney  General.  The 
submitting  official  shall  clearly  label  the 
request  as  a  "request  for  certification" 
of  a  code.  A  copy  of  the  request  and 
supporting  materials  will  be  available 
for  public  examination  and  copying  at 
the  offices  of  the  Assistant  Attorney 
General  in  Washington,  DC.  The 
submitting  official  shall  ensure  that 
copies  of  the  request  and  supporting 
materials  are  available  for  public 
examination  and  copying  at  the  office  of 
the  State  or  local  agency  charged  with 
administration  and  enforcement  of  the 
code.  The  submitting  official  shall 
ensure  that  adequate  public  notice  of  the 
request  for  certification  and  of  the 
location  at  which  the  request  and 
materials  can  be  inspected  is  published 
within  the  relevant  jurisdiction. 

(e)  Upon  receipt  of  a  request  for 
certification,  the  Assistant  Attorney 
General  may  request  further  information 
that  he  or  she  considers  relevant  to  the 
determinations  required  to  be  made 
under  this  subpart. 

§  36.604    Preliminary  determination. 

After  consultation  with  the 
Architectural  and  Transportation 
Barriers  Compliance  Board,  the 
Assistant  Attorney  General  shall  make 
a  preliminary  determination  of 


equivalency  or  a  preliminary 
determination  to  deny  certification. 

§  36.605    Procedure  following  preliminary 
determination  of  equivalency. 

(a)  If  the  Assistant  Attorney  General 
makes  a  preliminary  determination  of 
equivalency  under  §  36.604.  he  or  she 
shall  inform  the  submitting  official,  in 
writing,  of  that  preliminary 
determination.  The  Assistant  Attorney 
General  shall  also — 

(1)  IHiblish  a  notice  in  the  Federal 
Register  that  advises  the  public  of  the 
preliminary  determination  of 
equivalency  with  respect  to  the 
particular  code,  and  invite  interested 
persons  and  organizations,  including 
individuals  with  disabilities,  during  a 
period  of  at  least  80  days  following 
publication  of  the  notice,  to  file  written 
comments  relevant  to  whether  a  final 
certification  of  equivalency  should  be 
issued; 

(2)  After  considering  the  information 
received  in  response  to  the  notice 
described  in  paragraph  (a)  of  this 
section,  and  after  publishing  a  separate 
notice  in  the  Federal  Register,  hold  an 
informal  hearing  in  Washington.  DC  at 
which  interested  persons,  including 
individuals  with  disabilities,  are 
provided  an  opportimity  to  express  their 
views  with  respect  to  the  preliminary 
determination  of  equivalency;  and 

(b)  The  Assistant  Attorney  General, 
after  consultation  with  the  Architectural 
and  Transportation  Barriers  Compliance 
Board,  and  consideration  of  the 
materials  and  information  submitted 
pursuant  to  this  section  and  §  36.603, 
shall  issue  either  a  certification  of 
equivalency  or  a  final  determination  to 
deny  the  request  for  certification.  He  or 
she  shall  publish  notice  of  the 
certification  of  equivalency  or  denial  of 
certification  in  the  Federal  Register. 

§  36.606    Procedure  following  preliminary 
denial  of  certification. 

(a)  If  the  Assistant  Attorney  General 
makes  a  Preliminary  determination  to 
deny  certification  of  a  code  under 

§  36.604.  he  or  she  shall  notify  the 
submitting  official  of  the  determination. 
The  notification  may  include 
specification  of  the  manner  in  which  the 
code  could  be  amended  in  order  to 
qualify  for  certification. 

(b)  The  Assistant  Attorney  General 
shall  allow  the  submitting  official  not 
less  than  15  days  to  submit  data,  views, 
and  arguments  in  opposition  to  the 
preliminary  determination  to  deny 


certification.  If  the  submitting  official 
does  not  submit  materials,  the  Assistant 
Attorney  General  shall  not  be  required 
to  take  any  further  action.  If  the 
submitting  official  submits  materials,  the 
Assistant  Attorney  General  shall 
evaluate  those  materials  and  any  other 
relevant  information.  After  evaluation  of 
any  newly  submitted  materials,  the 
Assistant  Attorney  General  shall  make 
either  a  final  denial  of  certification  or  a 
preliminary  determination  of 
equivalency. 

§36.607    Effect  of  certification. 

(a)(1)  A  certification  shall  be 
considered  a  certification  of  equivalency 
only  with  respect  to  those  features  or 
elements  that  are  both  covered  by  the 
certified  code  and  addressed  by  the 
standards  against  which  equivalency  is 
measured. 

(2)  For  example,  if  certain  equipment 
is  not  covered  by  the  code,  the 
determination  of  equivalency  cannot  be 
used  as  evidence  with  respect  to  the 
question  of  whether  equipment  in  a 
building  built  according  to  the  code 
satisfies  the  Act's  requirements  with 
respect  to  such  equipment.  By  the  same 
token,  certification  would  not  be 
relevant  to  construction  of  a  facility  for 
children,  if  the  regulations  against  which 
equivalency  is  measured  do  not  address 
children's  facilities. 

(b)  A  certification  of  equivalency  is 
effective  only  with  respect  to  the 
particular  edition  of  the  code  for  which 
certification  is  granted.  Any 
amendments  or  other  changes  to  the 
code  after  the  date  of  the  certified 
edition  are  not  considered  part  of  the 
certification. 

(c)  A  submitting  official  may  reapply 
for  certification  of  amendments  or  other 
changes  to  a  code  that  has  already 
received  certification. 

§  36.608    Guidance  concerning  model 
codes. 

Upon  application  by  an  authorized 
representative  of  a  private  entity 
responsible  for  developing  a  model 
code,  the  Assistant  Attorney  General 
may  review  the  relevant  model  code  and 
issue  guidance  concerning  whether  and 
in  what  respects  the  model  code  is 
consistent  with  the  minimum 
requirements  of  the  Act  for  the 
accessibility  and  usability  of  places  of 
public  accommodation  and  commercial 
facilities  imder  this  part. 
§§36.609-36.999    [Reserved] 
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certification.  If  the  submitting  official 
does  not  submit  materials,  the  Assistant 
Attorney  General  shall  not  be  required 
to  take  any  further  action.  If  the 
submitting  official  submits  materials,  the 
Assistant  Attorney  General  shall 
evaluate  those  materials  and  any  other 
relevant  information.  After  evaluation  of 
any  newly  submitted  materials,  the 
Assistant  Attorney  General  shall  make 
either  a  final  denial  of  certification  or  a 
preliminary  determination  of 
equivalency. 

§36.607    Effect  of  certification. 

(a](l]  A  certification  shall  be 
considered  a  certification  of  equivalency 
only  with  respect  to  those  features  or 
elements  that  are  both  covered  by  the 
certified  code  and  addressed  by  the 
standards  against  which  equivalency  is 
measured. 

(2)  For  example,  if  certain  equipment 
is  not  covered  by  the  code,  the 
determination  of  equivalency  cannot  be 
used  as  evidence  with  respect  to  the 
question  of  whether  equipment  in  a 
building  built  according  to  the  code 
satisfies  the  Act's  requirements  with 
respect  to  such  equipment.  By  the  same 
token,  certification  would  not  be 
relevant  to  construction  of  a  facility  for 
children,  if  the  regulations  against  which 
equivalency  is  measured  do  not  address 
children's  facilities. 

(b)  A  certification  of  equivalency  is 
effective  only  with  respect  to  the 
particular  edition  of  the  code  for  which 
certification  is  granted.  Any 
amendments  or  other  changes  to  the 
code  after  the  date  of  the  certified 
edition  are  not  considered  part  of  the 
certification. 

(c)  A  submitting  official  may  reapply 
for  certification  of  amendments  or  other 
changes  to  a  code  that  has  already 
received  certification. 

§  36.608    Guidance  concerning  model 
codes. 

Upon  application  by  an  authorized 
representative  of  a  private  entity 
responsible  for  developing  a  model 
code,  the  Assistant  Attorney  General 
may  review  the  relevant  model  code  and 
issue  guidance  concerning  whether  and 
in  what  respects  the  model  code  is 
consistent  with  the  minimum 
requirements  of  the  Act  for  the 
accessibility  and  usability  of  places  of 
public  accommodation  and  commercial 
facilities  under  this  part. 
§§36.609-36.999    [ReMrved] 
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1. 


PURPOSE. 


This  document  sets  guidelines  for  accesstbUity  to 
places  oJpxjJMc  accommodation  and  commercial 
Jactiities  by  individuals  with  disabilities.  These 
guidelines  are  to  be  applied  during  the  design. 
construction,  and  allemtion  of  such  buildings 
and  facilities  to  the  extent  required  by  regula- 
tions issued  by  Federal  agencies,  inckiditg  the 
Departnvent  of  Justice,  under  the  Americans 
with  DisabatOes  Act  of  1 990. 

The  technical  spectfications  4.2  through  4.35,  qf 
these  guidelines  are  the  same  as  those  of  the 
American  National  Standard  Instttute's  docu- 
ment A117. 1-1980,  except  as  noted  in  this  text 
by  Uallcs.  However,  sections  4.1.1  through  4.1.7 
and  sections  5  through  Ware  different  from 
ANSIA117.1  In  their  entirety  and  are  printed  in 
standard  type. 

The  Illustrations  and  text  of  ANSI  Al  17.1  are 
reproduced  with  permissionfixmi  the  American 
National  Standards  Institute.  Copies  of  the 
standard  may  be  purchased  from  the  American 
NatloruU.  Standards  Institute  at  1430  Broadway, 
New  York,  New  York  10018. 


2. 


GENERAL. 


2.1  Provisions  for  Adults.  The  spec^ica- 
tions  in  these  guidelines  are  based  upon  adult 
dimensions  and  anthrt^xjmetrlcs. 

2.2*  Equivalent  Facilitation.  Departures 
from  particular  technical  and  sopping  require- 
ments of  this  guideline  tx/  the  use  of  other 
designs  arxd  technologies  are  permitted  where 
the  alternative  designs  arvd  techrK>logies  used 
will  provide  substantially  equivalent  or  greater 
access  to  and  usability  of  the  facility. 


3. 


BUSCELLANEOUS 
INSTRUCTIONS  AND 
DEFINmONS. 


3.1  Graphic  Conventions.  Graphic 
conventions  are  shown  In  Table  1.  Dimensions 
that  are  not  marked  minimum  or  maximum  are 
absolute,  unless  otherwise  indicated  in  the  text 
or  captions. 


Table  1 
Graphic  Conventions 


Convention 


Description 


36 


918 


230 

9         36 


230 


91 S 


0 

max 
min 


-t 


Typical  dimension  line  sliowing  CJ.S.  customary  units 
(in  inches)  above  the  line  and  SI  units  (in  millimeters) 
below 

Dimensions  for  short  distances  indicated  on 
extended  line 

Dimension  line  showing  alternate  dimensions 
required 

Direction  of  approach 

Ma^dmum 

Minimum 

Boundary  of  clear  floor  area 

Centeriine 


K 
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3.4  General  Tenninology 


3.2  Dimensional  Tolerances.  All  dimen- 
sions are  subject  to  conventional  building 
Industry  tolerances  for  field  conditions. 

3.3  Notes.  The  text  of  these  guideltnes  does 
not  contain  notes  or  footnotes.  Additional 
information,  explanations,  and  advisoiy  materi- 
als are  located  In  the  Appendix.  Paragraphs 
marlted  with  an  asterisk  have  related,  non- 
mandatoiy  material  In  the  ^pendlx.  In  the 
Appendix,  the  corresponding  paragraph 
numbers  arc  preceded  by  an  A. 

3.4  General  Terminolo^jr. 

comoh^  with.  Meet  one  or  more  specifications 
of  these  guidelines. 

if.  if  ■■■  then.  Denotes  a  specification  that 
applies  only  when  the  conditions  described 
are  present. 

mav.  Denotes  an  option  or  alternative. 

shall.  Denotes  a  mandatory  specification  or 
requirement. 

should.  Denotes  an  advisory  specification  or 
recommendation. 

3.5  Definitions. 

Accesa  Aisle.  An  accessible  pedestrian  space 
between  elements,  such  as  parking  spaces, 
seating,  and  desks,  that  provides  clearances 
appropriate  for  use  of  the  elements. 

AcceggJble.  Describes  a  site,  building,  facility, 
or  portion  thereof  that  complies  with  these 
guidelines. 

Acce««lble  Element.  An  element  specified  by 
these  guidelines  (for  example,  telephone,  con- 
trols, and  the  like). 

Accessible  Ronte.  A  continuous  unobstructed 
path  connecting  all  accessible  elements  and 
spaces  of  a  building  or  facility.  Interior  acces- 
sible routes  may  include  corridors,  floors, 
ramps,  elevators,  lifts,  and  clear  floor  space  at 
fixtures.  Exterior  accessible  routes  may  include 
parking  access  aisles,  curb  ramps,  crosswalks 
at  vehicular  ivays.  walks,  ramps,  and  lifts. 


Accessible  Space.  Space  that  complies  with 
these  guidelines. 

AdaptabiUtT.  The  ability  of  certain  building 
spaces  and  elements,  such  as  kitchen 
counters,  sinks,  and  grab  bars,  to  be  added 
or  altered  so  as  to  accommodate  the  needs  of 
individuals  with  or  without  disabUtties  or  to 
accommodate  the  needs  of  persons  with 
different  types  or  degrees  of  disability. 

Addition.  An  ejqxinsion,  extension,  or  increase 
tn  the  gross  Jloor  area  of  a  building  orJacHity. 

Aiffntnutmtlve  Authority.  A  governmental 
agency  that  adopts  or  enforces  regulations  and 
guidelines  for  the  design,  construction,  or 
alteration  of  buildings  and  facilities. 

Alteration.  An  alteration  is  a  change  to  a 
building  orJacUity  made  by.  on  behalf  of,  or 
Jot  the  use  of  a  public  accommodation  or 
commercial  facHtty.  that  affects  or  could 
qffect  the  usability  of  the  building  or  facility 
or  part  thereof.  Alterations  include,  but  are 
not  limited  to.  remodeling,  renovation,  rehabi- 
litation, reconstruction,  historic  restoration, 
changes  or  reammgement  of  the  structural 
parts  or  elements,  and  changes  or  rearrange- 
ment in  the  plan  configuration  of  walls  and 
fiill-height  partitions.  Normal  maintenance, 
rerooflng.  painting  or  wallpapering,  or  changes 
to  mechanical  and  electrical  systems  are  not 
alterations  unless  they  affect  the  usability  of 
the  building  or  facility. 

Area  of  Rescue  Assistance.  An  area,  which 
has  direct  access  to  an  exit,  where  people  who 
are  unable  to  use  stairs  may  remain  temporarily 
in  safety  to  await  further  instructions  or  assis- 
tance during  emergency  evacuation. 

Assembly  Area.  A  room  or  space  accommo- 
dating a  group  of  individuals  for  recreational, 
educational,  political,  social,  or  amusement 
purposes,  or  for  the  consumption  of  food  and 
drink. 

Automatic  Diwr.  A  door  equipped  with  a 
power-operated  mechanism  and  controls  that 
open  and  close  the  door  automatically  upon 
receipt  of  a  momentary  actuating  signal.  The 
switch  that  begins  the  automatic  cycle  may  be 
a  photoelectric  device,  floor  mat.  or  manual 
switch  (see  power-assisted  dooil. 


wwiitUny  Any  structure  us 
supporting  or  sheltering  ar 

Circulation  Path.  An  eartei 
of  passage  from  one  place  t 
trlans.  including,  but  not  I 
hallways,  courtyards,  stair 
landings. 

ClSUi  Unobstructed. 

Clear  Floor  Space.  The  m 
floor  or  ground  space  requii 
single,  stationary  wheelcha 

Closed  Circuit  Telephone 

dedicated  lirvels)  such  as  a 
tesy  phone  or  phone  that  m 
entrance  to  a  facility. 

r.fttnmftn  f/m,  Refers  to  th 
exterior  rooms,  spaces,  or  < 
made  available  for  the  use 
of  people  (for  example,  occi 
shelter,  the  occupants  of  ai 
the  guests  of  such  occupai 

Cross  Slope.  The  slope  tha 
the  direction  of  travel  (see  i 

rtirh  P«i]Tp,  A  short  ramp 
curb  or  built  up  to  it. 

Detectable  Warning.  A  ah 
feature  built  in  or  applied  tc 
other  elements  to  warn  visn 
of  hazards  on  a  circulation , 

DxBlUltfJZBlL  A  single  un 
kitchen  or  food  preparatlor 
rooms  and  spaces  for  living 
and  the  like.  Dwelling  units 
family  home  or  a  townhous* 
group  home;  an  apartment  i 
shelter:  guestrooms  tnahM 
sleeping  accommodations  a 
areas;  and  other  similar  fac 
transient  basis.  Forpurpos* 
Unes.  use  qfthe  term  'Dwel 
imply  the  unit  (s  used  as  a  i 

EfifiSaJMSlBLfiL -A  con»n 

strucled  way  of  exit  travel  f 
building  or  facility  to  a  publ 
egress  comprises  vertical  ai 
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3.5  Definitions 


Accessible  Space.  Space  that  compUes  with 
these  guidelines. 

AdlPtlMUtTi  The  ability  of  certain  building 
spaces  and  elements,  such  as  kitchen 
counters,  sinks,  and  grab  bars,  to  be  added 
or  altered  so  as  to  accommodate  the  needs  of 
individuals  with  or  ivithout  disabHtbles  or  to 
accommodate  the  needs  of  persons  with 
different  types  or  degrees  of  disability. 

Addition.  An  expansion,  extension,  or  increase 
in  the  gross  Jloor  area  of  a  buikUng  or  facility. 

Ailmit.i«»r«tlve  Anthoritv.  A  governmental 
agency  that  adopts  or  enforces  regulations  and 
guidelines  for  the  design,  construction,  or 
alteration  of  buildings  and  facilities. 

Alteration.  An  alteration  is  a  change  to  a 
building  orfacUtty  made  by.  on  behalf  of,  or 
for  the  use  of  a  public  accommodation  or 
commercial  facUUy,  that  affects  or  could 
affect  the  usability  of  the  building  orfadUty 
or  part  thereof.  Alterations  include,  but  are 
not  limited  to,  remodeling,  renovation,  rehabt- 
lUation,  reconstruction,  historic  restoration, 
changes  or  rearrangement  of  the  structural 
parts  or  elements,  and  changes  or  rearrange- 
ment in  the  plan  configuration  of  walls  and 
fiili height  partitions.  Normal  maintenance, 
rerooflng,  painting  or  waUpapering,  or  changes 
to  mechanical  and  electrical  systems  are  not 
alterations  unless  they  affect  the  usability  of 
the  building  orfacdUy. 

Area  of  Rescue  Assistance.  An  area,  which 
has  direct  access  to  an  exit,  where  people  who 
are  unable  to  use  stairs  may  remain  temporarily 
In  safety  to  awatt  further  instructions  or  assis- 
tance during  emergervcy  evacuation. 

Assembly  Area.  A  room  or  space  accommo- 
dating a  group  of  Individuals  for  recreational, 
educational,  political,  social,  or  amusement 
purposes,  or  for  the  consumption  of  food  and 
drink. 

Antomatlc  Door.  A  door  equipped  with  a 
power-operated  mechanism  and  controls  that 
open  and  close  the  door  automatically  upon 
receipt  of  a  momentary  actuating  signal.  The 
switch  that  b^lns  the  automatic  cycle  may  be 
a  photoelectric  device,  floor  mat,  or  manual 
switch  (see  power-assisted  dooil. 


BniitHfiy  Any  structure  used  and  Intended  for 
supporting  or  sheltering  any  use  or  occupancy. 

rir«»iii«Hmy  vrntij,  An  exterior  or  Interior  way 
of  passage  from  one  place  to  another  for  pedes- 
trians, including,  but  not  limited  to.  walks, 
hallways,  courtyards,  stairways,  and  stair 
landings. 

II 
Clear.  Unobstructed. 

Clear  Floor  Space.  The  minimum  unobstructed 
Jloor  or  ground  space  required  to  accommodate  a 
single,  stationary  wheelchair  and  occupant 

Closed  Circuit  Telenhone.  A  telephone  wUh 
dedicated  liryets)  such  as  a  house  phone,  cour- 
tesy phone  or  phone  that  must  be  used  to  gain 
entrance  to  afaciltty. 

rnmmnn^  TTffti  Refers  to  those  interior  and 
exterior  rooms,  spaces,  or  elements  that  are 
made  available  for  the  use  of  a  restricted  group 
of  people  (for  example,  occupants  of  a  homeless 
shelter,  the  occupants  of  an  oHlce  building,  or 
the  guests  of  such  occupants). 

Cro—  Slope.  The  slope  that  is  perpendicular  to 
the  direction  of  travel  (see  running  slope). 

rnrh  Rwmp^  A  shoft  ramp  cutting  through  a 
curb  or  built  up  to  it. 

Detectable  Warning.  A  standardized  surface 
featwe  buiU  in  or  applied  to  walking  surfaces  or 
other  elements  to  loam  visually  impaired  people 
of  hazards  on  a  circulation  path. 

CXSlUltfJlBlL  A  single  unit  which  provides  a 
kitchen  or  food  preparation  area,  in  addition  to 
rooms  and  spaces  for  living,  bathing,  sleeping, 
and  the  like.  Dwelling  units  include  a  single 
family  home  or  a  townhouse  used  as  a  transient 
group  home;  an  apartment  building  used  as  a 
shelter:  guestrooms  in  a  hotel  that  provide 
sleeping  accommodations  and  food  preparation 
areas:  and  other  similar  facilities  used  on  a 
transiertl  basts.  For  purposes  of  these  guide- 
lines, use  qfthe  term  'Dwelling  Unit'  does  not 
(rnp{y  the  unU.  (s  used  as  a  residence. 

Egreee.  M^»"«  nt  a  continuous  and  unob- 
structed way  of  exit  travel  from  any  point  In  a 
building  or  facility  to  a  pubUc  way.  A  means  of 
egress  comprises  vertical  and  horizontal  travel 


and  may  (ndude  interventr\g  room  spaces, 
doorways.  haUways.  corridors,  passageways, 
balconies.  rany>s.  stairs,  enclosures,  lobbies, 
horizontal  exits,  courts  and  yards.  An  accessible 
means  qf  egress  (s  one  that  complies  with  these 
guidelines  and  does  not  Include  stairs,  steps,  or 
escalators.  Areas  of  rescue  assistance  or  evacu- 
ation elevators  may  be  Included  as  part  of 
accessible  means  of  egress. 

Element.  An  architectural  or  mechanical  compo- 
nent qfa  butidirxg,  facility,  space,  or  site,  e.g., 
telephone,  curb  ramp,  door,  drinking  fountain. 
seatiT}g,  or  water  closet 

Kntranee.  Arvy  access  point  to  a  buOdlng  or 
portion  of  a  buUding  or  facility  used  for  the 
purpose  qf  entering.  An  entrance  includes  the 
approach  walk,  the  vertical  access  leading  to 
the  entrarux  platform,  the  entrance  platform 
itself,  vestibules  if  provided,  the  entry  door(s) 
or  gatMs),  and  the  hardware  of  the  entry  door(s) 
or  gate(s). 

Fadllty.  AU  or  any  portion  of  buildings,  struc- 
tures, site  improvements,  complexes,  equipment 
roads,  walks,  passageways,  parking  lots,  or 
other  real  or  personal  property  located  on  a  site. 

Ground  Floor.  Aruj  occuplable  Jloor  less  than 
one  story  above  or  beloai  grade  with  direct 
access  to  grade.  A  buUdtng  or  facility  always 
has  at  least  one  ground  floor  and  may  have 
more  than  one  ground  floor  as  where  a  split 
level  entrance  has  been  provided  or  where  a 
buMtng  (s  built  into  a  hUlside. 

Merranine  or  Mexranlne  Floor.  That  portian 
of  a  story  which  is  an  intermediate  floor  level 
placed  wUhin  the  story  and  having  occuplable 
space  above  and  below  its  floor. 

vimr^^A  rroeslng.  A  crosswalk  or  other  iden- 
tified path  Intended  for  pedestrian  use  in 
crossing  a  vehicular  way. 

i*«.iHf.mii^  n«>^in«f  Any  building  containing 
more  than  two  dwelling  units. 

Otxupiable.  A  room  or  enclosed  space  designed 
for  human  occupar^  in  which  individuals  . 
congregate  for  amusement  educational  or 
similar  purposes,  or  In  which  occupants  are 
engaged  at  labor,  and  which  is  equipped  with 
means  of  egress,  light  and  ventHattan 
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Operable  Part.  A  part  of  a  piece  of  equipment 
or  appliance  used  to  Insert  or  withdraw  objects, 
or  to  activate,  deactivate,  or  adjust  the  equip- 
ment or  appliance  (for  example,  coin  slot, 
pushbutton,  handle). 

Path  ofTraneL  (Reserved). 


itedPfior.  A  door  used /or  human 
passage  with  a  mechanism  that  helps  to  open 
the  door,  or  relieves  the  opening  resistance  of  a 
door,  upon  the  activation  of  a  switch  or  a 
continued  force  applied  to  the  door  itself. 

Pnbllc  Use.  Describes  Interior  or  exterior 
rooms  or  spaces  that  are  made  available  to  the 
general  public.  Public  use  may  be  provided  at  a 
building  or  facility  that  is  privately  or  publicly 
owned. 

BUBB^  A  walking  surface  which  has  a  running 
slope  greater  than  1:20. 

Wfitininy  «iop»  The  slope  that  is  parallel  to 
the  direction  of  travel  (see  cross  slope). 

Service  Entrance.  An  entrance  intended 
primarily  for  delivery  of  goods  or  services. 

Mfnmg^  Displayed  verbal,  symbolic,  tactile, 
and  pictorial  information. 

Sitfit  A  parcel  of  land  bounded  by  a  property 
line  or  a  designated  portion  of  a  public  right-of- 
way. 

Site  Improvement.  Landscaping,  paving  for 
pedestrian  and  vehicular  ways,  outdoor  light- 
ing, recreational  facilities,  and  the  like,  added 
to  a  site. 

si»«^pliiy  A<>«^«imnft4atlona.  Rooms  in  which 
people  sleep:  for  example,  dormitory  and  hotel 
or  motel  guest  rooms  or  suites. 

fiBflfiCt  A  definable  area.  e.g..  room,  toilet  room, 
halL  assembly  area,  entmnce,  storage  room, 
alcove,  courtyard,  or  lobby. 

Staou  That  portion  of  a  building  Included 
between  the  upper  surface  ofajloor  and  upper 
surface  of  the  Jloor  or  roof  next  above.  IJ  such 


portion  Q^a  budding  does  not  indude  occupicMe 
space,  it  is  not  considered  a  story  for  purposes 
of  these  guidelines.  There  may  be  more  than  one 
floor  level  within  a  story  as  in  the  case  of  a 
mezzantne  or  mezzanines. 

Structural  Fr«m«t.  The  structural  frame  shall 
be  considered  to  be  the  columns  and  the 
girders,  beams,  trusses  and  spandrels  having 
direct  cormectlons  to  the  colimms  and  all  other 
members  which  are  essential  to  the  stability  of 
the  building  as  a  whole. 

Tactile.  Describes  an  object  that  can  be 
perceived  using  the  sense  of  touch. 

Tejct  Telephone.  Machinery  or  equipment  that 
employs  interactive  graphic  (Le..  typedl  commu- 
nications through  the  transmission  of  coded 
signals  across  the  standard  telephone  network. 
Text  telephones  can  include,  for  example, 
devices  known  as  TDD's  (telecommunication 
display  devices  or  telecommunication  devices 
for  deqf  persons)  or  computers. 

Transient  Lodging.  A  building.  faciUty.  or 
portion  thereof  excluding  inpatient  medical  care 
facilities,  that  contains  one  or  more  dwelling 
urUts  or  sleeping  accommodations.  Transient 
lodging  may  include,  but  is  not  ItmUed  to. 
resorts,  group  homes,  hotels,  motels,  and 
dormitories. 

vehicfii«r  w^Y  A  route  Intended  for  vehicular 
traflk.  such  as  a  street,  driveway,  or  parking 
lot. 

KiUl  An  exterior  pathway  with  a  prepared 
surface  intended  for  pedestrian  use.  Including 
general  pedestrian  areas  such  as  plazas  and 
courts. 

NOTE:  SecUons  4. 1 . 1  through  4. 1.7  are  differ- 
ent from  ANSI  AH 7. 1  in  their  entirety  and  are 
printed  in  standard  type  (ANSI  A117. 1  does  not 
Include  scoping  provisions). 


4. 1  MInltniim  Refjuil 
4.1.1*  AppllcaUon. 

(1)  General.  All  areas  of 
newly  constructed  bulldln 
required  to  be  accessible  I 
and  altered  portions  of  exl 
facilities  required  to  be  ao 
comply  with  these  guldelli 
unless  otherwise  provided 
modified  in  a  special  appU 

(2)  Application  Based  oi 
Special  application  sectloi 
provide  additional  require 
and  cafeterias,  medical  ca 
and  mercantile,  libraries, 
lodging,  and  transportatlo 
building  or  facility  contalr 
covered  by  a  special  appll( 
portion  shall  comply  with 
that  use.  1 1 

(3)*  Areas  Used  Only  by 
Areas.  Areas  that  are  usee 
shall  be  designed  and  con 
individuals  with  disabiliUe 
enter,  and  exit  the  areas. ' 
not  require  that  any  areas 
areas  be  constructed  to  p* 
within  the  work  area  or  b< 
equipped  (i.e..  with  racks 
accessible. 

(4)  Temporary  Structur 
cover  temporary  buildings 
as  permanent  facilities.  T( 
and  facilities  are  not  of  pe 
but  are  extensively  used  o 
public  use  for  a  period  of  i 
temporary  buildings  or  fa( 
these  guidelines  include.  1 
reviewing  stands,  tempors 
bleacher  areas,  exhibit  an 
ing  facilities,  temporary  h( 
services,  or  temporary  saf 
ways  around  a  constructs 
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portion,  of  a  building  does  not  tndude  occupiable 
space.  It  is  not  (xnsidered  a  story  for  purposes 
of  these  guideltnes.  There  may  be  more  than  one 
floor  level  within  a  story  as  in  the  case  of  a 
mezzanine  or  mezzanines. 

Stmctora.!  Fr«wii>-  The  structural  frame  shall 
be  considered  to  be  the  columns  and  the 
girders,  beams,  trusses  and  spandrels  having 
direct  connections  to  the  columns  and  all  other 
members  which  are  essential  to  the  stability  of 
the  building  as  a  whole. 

Tactile.  Describes  an  object  that  can  be 
perceived  using  the  sense  of  touch. 

Text  Telephone.  Machinery  or  equipment  that 
employs  interactive  graphic  (Le.,  tijped)  commu- 
nications through  the  transmission  of  coded 
signals  across  the  sUuidard.  telephone  network. 
Text  telephones  can  include,  for  example, 
devices  krwwn  as  TDD's  (telecommunication 
display  devices  or  telecommunication  devices 
for  deqf  persons)  or  computers. 

Transient  Lodging.  A  building,  facility,  or 
portion  thereof,  excluding  tr^patient  medical  care 
facilities,  that  contains  one  or  more  dwelling 
units  or  sleeping  accommodations.  Transient 
lodging  may  trvclude.  but  is  not  limUed  to, 
resorts,  group  homes,  hotels,  motels,  and 
dormitories. 

YchiffUlai  WtYi  A  route  Intended  for  vehicular 
trafDc.  such  as  a  street,  driveway,  or  parking 
lot. 

Sllkt  An  exterior  pathway  with  a  prepared 
surface  intended  for  pedestrian  use.  Including 
general  pedestrian  areas  such  as  plazas  and 
courts. 

NOTE:  SccUons  4.1.1  through  4.1.7  are  differ- 
ent from  ANSI  A1I7. 1  in  their  entirety  and  are 
printed  in  standard  type  (ANSI  A117. 1  does  not 
Include  scoping  provisions). 
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4.0  Accessible  Elements  and  Spaces:  Scope  and  Technical  Requirements 


4. 


ACCESSIBLE  ELEBIENTS 
AND  SPACES:  SCOPE  AND 
TECHNICAL 
REQUIREBIENTS. 


4. 1  Miwimiim  Requirements 
4.1.1*  AppUcaUon. 

(1)  General.  All  areas  of  newly  designed  or 
newly  constructed  buildings  and  facilities 
required  to  be  accessible  by  4. 1.2  and  4. 1.3 
and  altered  portions  of  existing  buildings  and 
facilities  required  to  be  accessible  by  4. 1 .6  shall 
comply  with  these  guidelines.  4. 1  through  4.35, 
unless  otherwise  provided  in  this  section  or  as 
modified  in  a  special  application  section. 

(2)  Application  Based  on  Building  Use. 
Special  application  sections  5  through  10 
provide  additional  requirements  for  restaurants 
and  cafeterias,  medical  care  facilities,  business 
and  mercantile.  Ubrarles.  accessible  transient 
lodging,  and  transportation  facilities.  When  a 
building  or  facility  contains  more  than  one  use 
covered  by  a  special  application  section,  each 
portion  shall  comply  with  the  requirements  for 
that  use. 

(3)*  Areas  Used  Only  by  Employees  as  Work 
Areas.  Areas  that  are  used  only  as  work  areas 
shall  be  designed  and  constructed  so  that 
individuals  with  disabilities  can  approach, 
enter,  and  exit  the  areas.  These  guidelines  do 
not  require  that  any  areas  used  only  as  work 
areas  be  constructed  to  permit  maneuvering 
within  the  work  area  or  be  constructed  or 
equipped  (i.e..  with  racks  or  shelves)  to  be 
accessible. 

(4)  Temporaiy  Structures.  These  guidelines 
cover  temporary  buildings  or  facilities  as  well 
as  permanent  facilities.  Temporary  buildings 
and  facilities  are  not  of  permanent  construction 
but  are  extensively  used  or  are  essential  for 
public  use  for  a  period  of  time.  Elxamples  of 
temporaiy  buildings  or  facilities  covered  by 
these  guidelines  include,  but  are  not  limited  to: 
reviewing  stands,  temporaiy  classrooms, 
bleacher  areas,  exhibit  areas,  temporary  bank- 
ing facilities,  temporary  health  screening 
services,  or  temporary  safe  pedestrian  passage- 
ways around  a  construction  site.  Structures. 


sites  and  equipment  directly  associated  with 
the  actual  processes  of  construction,  such  as 
scaffolding,  bridging,  materials  hoists,  or 
construction  trailers  are  not  Included. 

(5)  General  Exceptions. 

(a)  In  new  construction,  a  person  or  entity 
Is  not  required  to  meet  fully  the  requirements 
of  these  guidelines  where  that  person  or  entity 
can  demonstrate  that  it  is  structurally  imprac- 
ticable to  do  so.  Full  compliance  will  be  consid- 
ered structurally  impracticable  only  In  those 
rare  circumstances  when  the  unique  character- 
istics of  terrain  prevent  the  Incorporation  of 
accessibility  features.  If  full  compliance  with 
the  requirements  of  these  guidelines  is  struc- 
turally Impracticable,  a  person  or  entity  shall 
comply  with  the  requirements  to  the  extent  it  is 
not  structurally  impracticable.  Any  portion  of 
the  building  or  facility  which  can  be  made 
accessible  shall  comply  to  the  extent  that  it  is 
not  structurally  impracticable. 

(b)  Accessibility  is  not  required  to  (1)  obser- 
vation galleries  used  primarily  for  security 
purposes:  or  (11)  in  non-occupiable  spaces 
accessed  only  by  ladders,  catwalks,  crawl 
spaces,  very  narrow  passageways,  or  freight 
(non-passenger)  elevators,  and  frequented  only 
by  service  personnel  for  repair  purposes;  such 
spaces  Include,  but  are  not  limited  to.  elevator 
pits,  elevator  penthouses,  piping  or  equipment 
catwalks. 

4.1.2  Accessible  Sites  and  Exterior 
Facilities:  New  Construction.  An  acces- 
sible site  sheill  meet  the  following  minimum 
requirements: 

(1)  At  least  one  accessible  route  complying 
with  4.3  shall  be  provided  within  the  boundary 
of  the  site  from  public  transportation  stops. 
accessible  parking  spaces,  passenger  loading 
zones  if  provided,  and  public  streets  or  side- 
walks, to  an  accessible  building  entrance. 

(2)  At  least  one  accessible  route  complying 
with  4.3  shall  connect  accessible  buildings, 
accessible  facilities,  accessible  elements,  and 
accessible  spaces  that  are  on  the  same  site. 

(3)  All  objects  that  protrude  from  surfaces 
or  posts  into  circulation  paths  shall  comply 
with  4.4. 
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4.1.2  AeccMlble  Sites  and  Exterior  Facilities:  New  Construction 


(4)  Ground  surfaces  along  accessible  routes 
and  In  accessible  spaces  shall  comply  with  4.5. 

(5)  (a)  If  parking  spaces  are  provided  for  self- 
paiidng  by  employees  or  visitors,  or  both,  then 
accessible  spaces  complying  with  4.6  shall  be 
provided  in  each  such  parking  area  in  conform- 
ance with  the  table  below.  Spaces  required  by 
the  table  need  not  be  provided  in  the  particular 
lot.  They  may  be  provided  In  a  different  location 
If  equivalent  or  greater  accessibility.  In  terms  of 
dlstaiKe  from  an  accessible  entrance,  cost  and 
convenience  is  ensured. 


Total  Parking 
in  Lot 


Required 

mmninin  Number 

of  Accessible  Spaces 


1   to    25  1 

26  to    50  2 

51   to    75  3 

76  to     100  4 

101   to    150  5 

151   to    200  6 

201   to    300  > 

301   to    400  8 

401    to    500  9 

501  to    1000  2  percent  of  total 

1001  and  over  20  plus  1  for  each 

100  over  1000 

Except  as  provided  in  (b).  access  aisles  adjacent 
to  accessible  spaces  shall  be  60  in  (1525  mm) 
wide  minimum. 

(b)  One  in  every  eight  accessible  spaces,  but 
not  less  than  one.  shall  be  served  by  an  access 
aisle  96  in  (2440  mm)  wide  minimum  and  shall 
be  designated  "van  accessible"  as  required  by 
4.6.4.  The  vertical  clearance  at  such  spaces 
shall  comply  with  4.6.5.  All  such  spaces  may 
be  grouped  on  one  level  of  a  parking  structure. 

EXCEPTION:  Provision  of  all  required  parking 
spaces  in  conformance  with  "Universal  Parking 
Design"  (see  appendix  A4.6.3)  is  permitted. 

(c)  If  passenger  loading  zones  are  provided, 
then  at  least  one  passenger  loading  zone  shall 
comply  with  4.6.6. 

(d)  At  facilities  providing  medical  care  and 
other  services  for  persons  with  mobility  impair- 
ments, paildng  spaces  complying  with  4.6  shall 


be  provided  In  accordaiKe  with  4.1.2(5)(a) 
except  as  follows: 

(I)  Outpatient  units  and  facilities:  10 
percent  of  the  total  number  of  parking  spaces 
provided  serving  each  such  outpatient  xmlt  or 
facility: 

(II)  Units  and  facilities  that  specialize  in 
treatment  or  sendees  for  persons  with  mobility 
impairments:  20  percent  of  the  total  number  of 
parking  spaces  provided  serving  each  such  unit 
or  facility. 

(e)*Valet  parking:  Valet  parking  facilities 
shall  provide  a  passenger  loading  zone  comply- 
ing with  4.6.6  located  on  an  accessible  route  to 
the  entrarKe  of  the  facility.  Paragraphs  5(a), 
5(b).  and  5(d)  of  this  section  do  not  apply  to 
valet  parking  facilities. 

(6)  If  toilet  facilities  are  provided  on  a  site, 
then  each  such  public  or  common  use  toilet 
facility  shall  comply  with  4.22.  If  bathing 
facilities  are  provided  on  a  site,  then  each  such 
public  or  common  use  bathing  facility  shall 
comply  with  4.23. 

For  single  user  portable  toilet  or  bathing  units 
clustered  at  a  single  locaUon.  at  least  5%  but 
no  less  than  one  toilet  unit  or  bathing  unit 
complying  with  4.22  or  4.23  shall  be  installed 
at  each  cluster  whenever  typical  inaccessible 
units  are  provided.  Accessible  uniis  shall  be 
identified  by  the  International  Symbol  of 
Accessibility. 

EXCEPTION:  Portable  toilet  units  at  construc- 
tion sites  used  exclusively  by  construction 
personnel  are  not  required  to  comply  with 
4.1.2(6). 

(7)  Building  Signage.  Signs  which  designate 
permanent  rooms  and  spaces  shall  comply  with 
4.30.1.  4.30.4.  4.30.5  and  4.30.6.  Other  signs 
which  provide  direction  to.  or  information 
about,  functional  spaces  of  the  building  shall 
comply  with  4.30.1.  4.30.2.  4.30.3.  and  4.30.5. 
Elements  and  spaces  of  accessible  facilities 
which  shall  be  kientined  by  the  International 
Symbol  of  Accessibility  and  which  shall  comply 
with  4.30.7  are: 

(a)  Parking  spaces  designated  as  reserved 
for  individuals  with  disabilities; 


(b)  Accessible  passenge 

(c)  Accessible  entrances 
accessible  (Inaccessible  ent 
directional  signage  to  indlc 
nearest  accessible  entrance 

(d)  Accessible  toilet  and 
when  not  aU  are  accessible 

4.1.3  Accessible  Buildii 
Construction.  Accessible 
facilities  shall  meet  the  foUi 
requirements: 

(1)  At  least  one  accesslbl 
with  4.3  shall  cormect  acce 
facility  entrances  with  all  a 
elements  within  the  bulldlr 

(2)  All  objects  that  overh 
circulation  paths  shall  coir 

(3)  Ground  and  floor  sur 
slble  routes  and  in  accessll 
spaces  shall  comply  with  4 

(4)  Interior  and  exterior  s 
levels  that  are  not  connect* 
runp,  or  other  accessible  n 
access  shall  comply  with  4 

(5)*  One  passenger  eleva 
4. 10  shall  serve  each  level, 
nines.  In  all  multi-story  bu 
unless  exempted  below.  If  i 
elevator  is  provided,  each  f 
tor  shall  comply  with  4. 10. 

EXCEPTION  1:  Elevators  a 
facilities  that  are  less  than 
have  less  than  3000  squan 
unless  the  building  is  a  sh( 
shopping  mall,  or  the  profe 
health  care  provider,  or  ani 
as  determined  by  the  Attor 
elevator  exemption  set  fort! 
does  not  obviate  or  limit  In 
tlon  to  comply  with  the  oth 
requirements  established  li 
example,  floors  above  or  be 
ground  floor  must  meet  th( 
this  section  except  for  elev: 
or  bathing  facilities  are  pro 
served  by  an  elevator,  then 
facilities  must  be  provided 
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New  Construction 


4.1.3  Accessible  Buildings:  New  Construction 


be  provided  In  accordance  with  4. 1.2(5)(a) 
except  as  follows: 

(1)  Outpatient  units  and  facilities:  10 
percent  of  the  total  number  of  parking  spaces 
provided  serving  each  such  outpatient  unit  or 
facility. 

(ii)  Units  and  facUttles  that  specialize  in 
treatment  or  services  for  persons  with  mobility 
impairments:  20  percent  of  the  total  number  of 
parking  spaces  provided  serving  each  such  unit 
or  facility. 

(e)*Valet  parking:  Valet  parking  facilities 
shall  provide  a  passenger  loading  zone  comply- 
ing with  4.6.6  located  on  an  accessible  route  to 
the  entrance  of  the  facility.  Paragraphs  5(al. 
5(b).  and  5(d)  of  this  section  do  not  apply  to 
valet  parking  facilities. 

(6)  If  toilet  facilities  are  provided  on  a  site, 
then  each  such  public  or  common  use  toilet 
facility  shall  comply  with  4.22.  If  bathing 
facilities  are  provided  on  a  site,  then  each  such 
public  or  common  use  bathing  facility  shall 
comply  with  4.23. 

For  single  user  portable  toilet  or  bathing  units 
clustered  at  a  single  location,  at  least  5%  but 
no  less  than  one  toilet  unit  or  bathing  unit 
complying  with  4.22  or  4.23  shall  be  installed 
at  each  cluster  whenever  typical  inaccessible 
units  are  provided.  Accessible  units  shall  be 
identified  by  the  IntemaUonal  Symbol  of 
Accessibility. 

EXCEPTION:  Portable  toilet  units  at  construc- 
tion sites  used  exclusively  by  construction 
personnel  are  not  required  to  comply  with 
4.1.2(6). 

(7)  Building  Signage.  Signs  which  designate 
permanent  rooms  and  spaces  shall  comply  with 
4.30.1.  4.30.4.  4.30.5  and  4.30.6.  Other  signs 
which  provide  direction  to,  or  information 
about,  functional  spaces  of  the  building  shall 
comply  with  4.30.1.  4.30.2.  4.30.3.  and  4.30.5. 
Elements  and  spaces  of  accessible  facilities 
which  shall  be  identified  by  the  International 
Symbol  of  Accessibility  and  which  shall  comply 
with  4.30.7  are: 

(a)  Parking  spaces  designated  as  reserved 
for  individuals  with  disabilities: 


(b)  Accessible  passenger  loading  zones: 

(c)  Accessible  entrances  when  not  all  are 
accessible  (Inaccessible  entraix^es  shall  have 
directional  signage  to  indicate  the  route  to  the 
nearest  accessible  entrance): 

(d)  Accessible  toilet  and  bathing  facilities 
when  not  all  arc  accessible. 

4.1.3  Accessible  Buildings:  New 
Construction.  Accessible  buildings  and 
facilities  shall  meet  the  following  minimum 
requirements: 

(1)  At  least  one  accessible  route  complying 
with  4.3  shall  connect  accessible  building  or 
facility  entraiKes  with  all  accessible  spaces  and 
elements  within  the  building  or  facility. 

(2)  All  objects  that  overhang  or  protrude  into 
circulation  paths  shall  comply  with  4.4. 

(3)  Ground  and  floor  surfaces  along  acces- 
sible routes  and  in  accessible  rooms  and 
spaces  shall  comply  with  4.5. 

(4)  Interior  and  exterior  stairs  connecting 
levels  that  are  not  connected  by  an  elevator, 
ramp,  or  other  accessible  means  of  vertical 
access  shall  comply  with  4.9. 

(5)*  One  passenger  elevator  complying  with 
4. 10  shall  serve  each  level,  including  mezza- 
nines, in  all  multi-stoiy  buildings  and  facilities 
unless  exempted  below.  If  more  than  one 
elevator  is  provided,  each  full  passenger  eleva- 
tor shall  comply  with  4. 10. 

EXCEPTION  1:  Elevators  are  not  required  in 
facilities  that  are  less  than  three  stories  or  that 
have  less  than  3000  square  feet  per  story 
unless  the  building  is  a  shopping  center,  a 
shopping  mall,  or  the  professional  office  of  a 
health  care  provider,  or  another  type  of  facility 
as  determined  by  the  Attorney  General.  The 
elevator  exemption  set  forth  in  this  paragraph 
does  not  obviate  or  limit  in  any  way  the  oblijga- 
tion  to  comply  with  the  other  accessibility 
requirements  established  in  section  4. 1.3.  For 
example,  floors  above  or  below  the  accessible 
ground  floor  must  meet  the  requirements  of 
this  section  except  for  elevator  service.  If  toilet 
or  bathing  fiacilitles  are  provided  on  a  level  not 
served  by  an  elevator,  then  toilet  or  bathing 
facilities  must  be  provided  on  the  accessible 


ground  floor.  In  new  construction  if  a  building 
or  facility  is  eligible  for  this  exemption  but  a 
full  passenger  elevator  is  nonetheless  planned. 
that  elevator  shall  meet  the  requirements  of 
4. 10  and  shall  serve  each  level  in  the  building. 
A  full  passenger  elevator  that  provides  service 
from  a  garage  to  only  one  level  of  a  building  or 
facility  is  not  required  to  serve  other  levels. 

EXCEPTION  2:  Elevator  pits,  elevator 
penthouses,  mechanical  rooms,  piping  or 
equipment  catwalks  are  exempted  finom  this 
requirement. 

EXCEPTION  3:  Accessible  ramps  complying 
with  4.8  may  be  used  in  lieu  of  an  elevator. 

EXCEPTION  4:  Platform  lifts  (wheekhair  lifts) 
complying  with  4. 1 1  of  this  guideline  and 
applicable  state  or  local  codes  may  be  used  in 
lieu  of  an  elevator  only  under  the  following 
conditions: 

(a)  To  provide  an  accessible  route  to  a 
performing  area  in  an  assembly  occupancy. 

(b)  To  comply  with  the  wheelchair  viewing 
position  line-of-slght  and  dispersion  require- 
ments of  4.33.3. 

(c)  To  provide  access  to  incidental 
occupiable  spaces  and  rooms  which  are  not 
open  to  the  general  public  and  which  house 
no  more  than  five  persons,  including  but  not 
limited  to  equipment  control  rooms  and  pro- 
jection booths. 

(d)  To  provide  access  where  existing  site 
constraints  or  other  constraints  make  use  of  a 
ramp  or  an  elevator  infesisible. 

(6)  Windows:  (Reserved). 

(7)  Doors: 

(a)  At  each  accessible  entrance  to  a  building 
or  facility,  at  least  one  door  shall  comply  with 
4.13. 

(b)  Within  a  building  or  facility,  at  least 
one  door  at  each  accessible  space  shall  comply 
with  4.13. 

(c)  Each  door  that  is  an  element  of  an 
accessible  route  shall  comply  with  4. 13. 
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(d)  Each  door  required  by  4.3. 10.  Egress, 
shall  comply  with  4. 13. 

(8)  In  new  construction,  at  a  minimum,  the 
requirements  in  (a)  and  (b)  below  shall  be 
satisfied  independently: 

(a)(i)  At  least  50%  of  all  public  entrances 
(excluding  those  in  (b)  below)  must  be  acces- 
sible. At  least  one  must  be  a  ground  floor 
entrance.  Public  entrances  are  any  entrances 
that  are  not  loading  or  service  entrances. 

(ii)  Accessible  entrances  must  be  pro- 
vided in  a  number  at  least  equivalent  to  the 
number  of  exits  required  by  the  applicable 
building/fire  codes.  (This  paragraph  does  not 
require  an  increase  in  the  total  number  of 
entrances  planned  for  a  facility.) 

(iU)  An  accessible  entrance  must  be 
provided  to  each  tenancy  in  a  facility  (for 
example,  individual  stores  in  a  strip  shopping 
center). 

One  entrance  may  be  considered  as 
meeting  more  than  one  of  the  requirements  in 
(a).  Where  feasible,  accessible  entrances  shall 
be  the  entrances  used  by  the  majority  of  people 
visiting  or  working  in  the  building. 

(b)(i)  In  addition,  if  direct  access  is  provided 
for  pedestrians  from  an  enclosed  parking 
garage  to  the  building,  at  least  one  direct 
entrance  from  the  garage  to  the  building  must 
be  accessible. 

(ii)  If  access  is  provided  for  pedestrians 
from  a  pedestrian  tunnel  or  elevated  walkway, 
one  entrance  to  the  building  from  each  tunnel 
or  walkway  must  be  accessible. 

One  entrance  may  be  considered  as  meet- 
ing more  than  one  of  the  requirements  in  (b). 

Because  entrances  also  serve  as  emer- 
gency exits  whose  proximity  to  all  parts  of 
buildings  and  facilities  is  essenUal,  It  Is  prefer- 
able that  all  entrances  be  accessible. 

(c)  If  the  only  entrance  to  a  building,  or 
tenancy  in  a  facility,  is  a  service  entrance,  that 
entrance  shall  be  accessible. 

(d)  Entrances  whk:h  are  not  accessible  shall 
have  directional  signage  complying  with  4.30. 1. 


4.30.2.  4.30.3.  and  4.30.5.  whk:h  indicates  the 
location  of  the  nearest  accessible  entrance. 

(9)*  In  buildings  or  facilities,  or  portions  of 
buildings  or  facilities,  required  to  be  accessible, 
accessible  means  of  egress  shall  be  provided  in 
the  same  number  as  required  for  exits  by  local 
building/life  safety  regulations.  Where  a  re- 
quired exit  from  an  occuplable  level  above  or 
below  a  level  of  accessible  exit  discharge  is  not 
accessible,  an  area  of  rescue  assistance  shall 
be  provided  on  each  such  level  (in  a  number 
equal  to  that  of  inaccessible  required  exits). 
Areas  of  rescue  assistance  shall  comply  with 
4.3.1 1.  A  horizontal  exit,  meeting  the  require- 
ments of  local  building/life  safety  regulations, 
shall  satisfy  the  requirement  for  an  area  of 
rescue  assistance. 

EXCEPTION:  Areas  of  rescue  assistance  are 
not  required  in  buildings  or  facilities  having  a 
supervised  automatic  sprinkler  system. 

(10)*  Drinking  Fountains: 

(a)  Where  only  one  drinking  fountain  is 
provided  on  a  floor  there  shall  be  a  drinking 
fountain  which  Is  accessible  to  individuals  who 
use  wheelchairs  In  accordance  with  4. 15  and 
one  accessible  to  those  who  have  difflculty 
bending  or  stooping.  fThls  can  be  accommo- 
dated by  the  use  of  a  "hl-k)"  fountain;  by 
providing  one  fountain  accessible  to  those  who 
use  wheelchairs  and  one  fountain  at  a  stan- 
dard height  convenient  for  those  who  have 
diiflculty  bending:  by  providing  a  fountain 
accessible  under  4. 15  and  a  water  cooler:  or 
by  such  other  means  as  would  achieve  the 
required  accessibility  for  each  group  on  each 
floor.) 

(b)  Where  more  than  one  drinking  fountain 
or  water  cooler  is  provided  on  a  floor.  50%  of 
those  provided  shall  ccMnply  with  4. 15  and 
shall  be  on  an  accessible  route. 

(11)  Toilet  Faculties:  If  toUet  rooms  are 
provided,  then  each  public  and  common  use 
toilet  room  shall  comply  with  4.22.  Other  toilet 
rooms  provided  for  the  use  of  occupants  of 
specific  spaces  (i.e.,  a  private  toilet  room  for  the 
occupant  of  a  private  oflke)  shall  be  adaptable. 
If  bathing  rooms  are  provlfied.  then  each  public 
and  common  use  bathroom  shall  C(xnply  with 
4.23.  Accessible  toilet  rooms  and  bathing 
facilities  shall  be  on  an  accessible  route. 


(12)  Storage.  She] 


(16)  Building  Slg] 


(17)  Public  Telep] 
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4.30.2.  4.30.3.  and  4.30.5.  which  Indicates  the 
location  of  the  nearest  accessible  entrance. 

(9)*  In  buildings  or  facilities,  or  portions  of 
buildings  or  facilities,  required  to  be  accessible, 
accessible  means  of  egress  shall  be  provided  in 
the  same  number  as  required  for  exits  by  local 
bullding/llfe  safety  r^ulatlons.  Where  a  re- 
quired exit  from  an  occuplable  level  above  or 
below  a  level  of  accessible  exit  discharge  is  not 
accessible,  an  area  of  rescue  assistance  shall 
be  provided  on  each  such  level  (in  a  number 
equal  to  that  of  inaccessible  required  exits). 
Areas  of  rescue  asslstarKe  shall  comply  with 
4.3. 11.  A  horizontal  exit,  meeting  the  require- 
ments of  local  bulldlng/llfe  safety  regulations, 
shall  satisfy  the  requirement  for  an  area  of 
rescue  assistance. 

EXCEPTION:  Areas  of  rescue  assistance  are 
not  required  in  buildings  or  facilities  having  a 
supervised  automatic  sprinkler  system. 

(10)*  Drinking  Fountains: 

(a)  Where  only  one  drinking  fountain  is 
provided  on  a  floor  there  shall  be  a  drinking 
fountain  which  Is  accessible  to  individuals  who 
use  wheelchairs  In  accordaiKe  with  4. 15  and 
one  accessible  to  those  who  have  diflkulty 
bending  or  stooping.  (This  can  be  accommo- 
dated by  the  use  of  a  "hl-lo'  fountain;  by 
providing  one  fountain  accessible  to  those  who 
use  wheelchairs  and  one  fountain  at  a  stan- 
dard height  convenient  for  those  who  have 
difficulty  bending:  by  providing  a  fountain 
accessible  under  4. 15  and  a  water  cooler;  or 
by  such  other  means  as  would  achieve  the 
required  accessibility  for  each  group  on  each 
floor.) 

(b)  Where  more  than  one  drinking  fountain 
or  water  cooler  is  provided  on  a  floor.  50%  of 
those  provided  shall  comply  with  4. 15  and 
shall  be  on  an  accessible  route. 

(11)  Toilet  Facilities:  If  toUet  rooms  are 
provided,  then  each  public  and  common  use 
toilet  room  shall  comply  with  4.22.  Other  toilet 
rooms  provided  for  the  use  of  occupants  of 
spectflc  spaces  (i.e.,  a  private  toilet  room  for  the 
occupant  of  a  private  oflke)  shall  be  adaptable. 
If  bathing  rooms  are  provided,  then  each  public 
and  common  use  bathroom  shaU  c(xnply  with 
4.23.  Accessible  toilet  rooms  and  bathing 
facilities  shall  be  on  an  accessible  route. 
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(12)  Storage.  Shehring  and  Display  Units: 

(a)  If  fixed  or  bullt-tn  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers  are 
provided  In  accessible  spaces,  at  least  one  of 
each  type  provided  shall  contain  storage  space 
complying  with  4.25.  Additional  storage  may  be 
provided  outside  of  the  dimensions  required  by 
4.25. 

(b)  Shelves  or  display  units  allowing  self- 
service  by  customers  in  mercantile  occupancies 
shall  be  located  on  an  accessible  route  comply- 
ing with  4.3.  Requirements  for  accessible  reach 
range  do  not  apply. 

(13)  Controls  and  operating  mechanisms  in 
accessible  spaces,  along  accessible  routes,  or 
as  parts  of  accessible  elements  (for  example, 
light  switches  arul  dispenser  controls)  shall 
comply  with  4.27. 

(14)  If  emergency  warning  systems  are 
prcMded,  then  they  shall  include  both  audible 
alarms  and  visual  alarms  complying  with  4.28. 
Sleeping  accommodations  required  to  comply 
with  9.3  shall  have  an  alarm  system  complying 
with  4.28.  Emergency  warning  systems  in 
medical  care  facilities  may  be  modified  to  suit 
standard  health  care  alarm  design  practice. 

(15)  Detectable  warnings  shall  be  provided  at 
locations  as  specified  in  4.29. 

(16)  Building  Signage: 

(a)  Signs  which  designate  permanent  rooms 
and  spaces  shall  comply  with  4.30. 1.  4.30.4, 
4.30.5  and  4.30.6. 

II 

(b)  Other  signs  which  provide  direction  to  or 
information  about  functional  spaces  of  the 
buikling  shall  comply  with  4.30. 1.  4.30.2, 
4.30.3.  and  4.30.5. 

EXCEPTION:  Building  directories,  menus,  and 
all  other  signs  which  are  temporary  are  not 
required  to  comply. 

(17)  PubUc  Telephones: 
I! 

(a)  If  public  pay  telephones,  public  closed 
circuit  telephones,  or  other  public  telephones 
are  provided,  then  they  shall  comply  with 
4.31.2  through  4.31.8  to  the  extent  required  by 
the  following  table: 


N  tunbar  of  each  tfps 
•(  t«l«pheiM  pi«i^M«4 

ea  •mch  I 


Naaobar  of  tele  phones 

repaired  to  comply  with 

4.Sl.a  thronfh  4.S1.8> 


1  or  more  sln^  unit       1  per  Ooor 
1  bank*  1  per  floor 


2  or  more  banks* 


1  per  bank.  Accessible  unit 
may  be  Installed  as  a  single 
unit  In  proximity  (either 
visible  or  with  signage)  to 
the  banlL  At  least  one 
public  tetephone  per  floor 
shall  meet  the  requirements 
for  a  forward  reach 
telephone*. 


'  Additional  pubUc  telephones  may  be  installed 
at  any  height.  Unless  otherwise  specified, 
accessible  telephones  may  be  either  forward  or 
side  reach  telephones. 

*  A  bank  consists  of  two  or  iix>re  adjacent 
public  telephones,  often  installed  as  a  unit. 

*  EXCEPTION:  For  exterior  installations  only,  if 
dial  tone  first  service  is  available,  then  a  side 
reach  telephone  may  be  installed  instead  of  the' 
required  forward  reach  telephone  (i.e..  one 
telephone  in  proximity  to  each  bank  shall 
comply  with  4.31). 

(b)*  All  telephones  required  to  be  accessible 
and  complying  with  4.31.2  through  4.31.8  shall 
be  equipped  with  a  volume  control.  In  addition. 
25  percent,  but  never  less  than  one,  of  all  other 
public  telephones  provided  shall  be  equipped 
with  a  volume  control  and  shall  be  dispersed 
among  all  types  of  public  telephones,  including 
closed  circuit  telephones,  throughout  the  build- 
ing or  facility.  Signage  complying  with  appli- 
cable provisions  of  4.30.7  shall  be  provided. 

(c)  The  following  shall  be  provided  in 
accordance  with  4.31.9: 

(I)  If  a  total  number  of  four  or  more 
public  pay  telephones  (including  both  interior 
and  exterior  phones)  is  provided  at  a  site,  and 
at  least  one  is  in  an  interior  kxation.  then  at 
least  one  interior  publk:  text  telephone  shall 
be  provided. 

(II)  if  an  Interior  public  pay  telephone  is 
provided  in  a  stadium  or  arena,  in  a  convention 
center,  in  a  hotel  with  a  convention  center,  or 
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In  a  covered  mall,  at  least  one  Interior  public 
text  telephone  shall  be  provided  In  the  facility. 

(Ill)  tf  a  public  pay  telephone  is  located 
In  or  adjacent  to  a  hospital  emergency  room, 
hospital  recovery  room,  or  hospital  waiting 
room,  one  public  text  telephone  shall  be  pro- 
vided at  each  such  location. 

(d)  Where  a  bank  of  telephones  in  the 
Interior  of  a  building  consists  of  three  or  more 
public  pay  telephones,  at  least  one  public  pay 
telephone  in  each  such  bank  shall  be  equipped 
with  a  shelf  and  outlet  In  compliance  with 
4.31.9(2). 

( 18)  If  fixed  or  built-in  seating  or  tables 
(including,  but  not  limited  to,  study  carrels  and 
student  laboratory  stations),  are  provided  In 
accessible  public  or  common  use  areas,  at  least 
five  percent  (5%).  but  not  less  than  one.  of  the 
fixed  or  built-in  seating  areas  or  tables  shall 
comply  with  4.32.  An  accessible  route  shall 
lead  to  and  through  such  fixed  or  built-in 
seating  areas,  or  tables. 

(19)*  Assembly  areas: 

(a)  In  places  of  assembly  with  fixed  seating 
accessible  wheekhalr  locations  shall  comply 
with  4.33.2.  4.33.3,  and  4.33.4  and  shall  be 
provided  consistent  with  the  following  table: 


Capacity  of  Seatlnf    Number  of  Required 
in  Assembly  Areas    Wbeeldiair  Locations 


4   to  25 

1 

26  to   50 

2 

51   to   300 

4 

301   to   500 

6 

over  500 

6,  plus  1  additional  space 

for  each  total  seating 
capacity  Increase  of  100 

In  addition,  one  percent,  but  not  less  than  one. 
of  all  fixed  seats  shall  be  aisle  seats  with  no 
armrests  on  the  aisle  side,  or  removable  or 
folding  annrests  on  the  aisle  side.  Each  such 
seat  shall  l)e  identified  by  a  sign  or  marker. 
Signage  notifying  patrons  of  the  availability  of 
such  seats  shall  be  posted  at  the  Ucket  ofllce. 
Aisle  seats  are  not  required  to  comply  with 
4.33.4. 


(b)  This  paragraph  applies  to  assembly 
areas  where  audible  communications  are 
Integral  to  the  use  of  the  space  (e.g.,  concert 
and  lecture  halls,  playhouses  and  movie  the- 
aters, meeting  rooms,  etc.).  Such  assembly 
areas,  if  (1)  they  accommodate  at  least  50 
persons,  or  If  they  have  audio-amplification 
systems,  and  (2)  they  have  fixed  seating,  shall 
have  a  permanently  installed  assistive  listening 
system  complying  with  4.33.  For  other  assem- 
bly areas,  a  permanently  Installed  assistive 
listening  system,  or  an  adequate  number  of 
electrical  outlets  or  other  supplementary  wiring 
necessary  to  support  a  portable  assistive 
listening  system  shall  be  provided.  The  mini- 
mum number  of  receivers  to  be  provided  shall 
be  equal  to  4  percent  of  the  total  number  of 
seats,  but  in  no  case  less  than  two.  Signage 
complying  with  applk:able  provisions  of  4.30 
shall  be  installed  to  notify  patrons  of  the 
availability  of  a  listening  system. 

(20)  Where  automated  teUer  machines 
(ATMs)  are  provided,  each  ATM  shall  comply 
with  the  requirements  of  4.34  except  where  two 
or  more  are  provided  at  a  location,  then  only 
one  must  comply. 

EXCEPTION:  DrIve-up-only  automated  teller 
machines  are  not  required  to  compty  with 
4.27.2.  4.27.3  and  4.34.3. 

(21)  Where  dressing  and  fitting  rooms  are 
provided  for  use  by  the  general  public,  patients, 
customers  or  employees.  5  percent,  but  never 
less  than  one,  of  dressing  rooms  for  each  type 
of  use  in  each  cluster  of  dressing  rooms  shall 
be  accessible  and  shall  comply  with  4.35. 

Examples  of  types  of  dressing  rooms  are  those 
serving  different  genders  or  distinct  and  differ- 
ent functions  as  in  different  treatment  or 
examination  facilities. 

4. 1.4  (Reserved). 

4.1.5  Accessible  Buildings:  Additions. 

Each  addition  to  an  existing  building  or  facility 
shall  be  regarded  as  an  alteration.  Each  space 
or  element  added  to  the  existing  building  or 
facility  shaU  comply  with  the  applicable  provi- 
sions of  4. 1 . 1  to  4. 1 .3,  Minimum  Requirements 
(for  New  Construction)  and  the  applicable 
technical  specIficaUons  of  4.2  through  4.35  and 
sections  5  through  10.  Each  addition  that 
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b)  This  paragraph  applies  to  assembly 
s  where  audible  communications  are 
[ral  to  the  use  of  the  space  (e.g..  concert 
lecture  halls,  playhouses  and  movie  the- 

1.  meeting  rooms,  etc.).  Such  assembly 
J.  If  (1)  they  accommodate  at  least  50 
jns.  or  If  they  have  audlo-ampliflcatlon 
ms.  and  (2)  they  have  fixed  seating,  shall 
a  permanently  Installed  assistive  listening 
m  complying  with  4.33.  For  other  assem- 
reas,  a  permanently  Installed  assistive 
ling  system,  or  an  adequate  number  of 
rlcal  outlets  or  other  supplementary  wiring 
isary  to  support  a  portable  assistive 

ling  system  shall  be  provided.  The  mini- 
number  of  receivers  to  be  provided  shall 
lual  to  4  percent  of  the  total  number  of 
.  but  in  no  case  less  than  two.  Signage 
ilylng  with  applicable  provisions  of  4.30 
be  Installed  to  notify  patrons  of  the 
ibihty  of  a  listening  system. 

►)  Where  automated  teUer  machines 
s)  are  provided,  each  ATM  shall  comply 
the  requirements  of  4.34  except  where  two 
)re  are  provided  at  a  location,  then  only 
lust  comply. 

:ptiON:  Drtve-up-only  automated  teller 
ines  are  not  required  to  compty  with 

2.  4.27.3  and  4.34.3. 

)  Where  dressing  and  fitting  rooms  are 
led  for  use  by  the  general  public.  paUents. 
mers  or  employees.  5  percent,  but  never 
tian  one.  of  dressing  rooms  for  each  type 
:  In  each  cluster  of  dressing  rooms  shall 
:essible  and  shall  comply  with  4.35. 

pies  of  types  of  dressing  rooms  are  those 
g  different  genders  or  distinct  and  differ- 
nctlons  as  In  different  treatment  or 
nation  facilities. 


Accessible  Buildings:  Additions. 

addition  to  an  existing  building  or  facility 
}e  regarded  as  an  alteration.  Each  space 
nent  added  to  the  existing  building  or 
r  shall  comply  with  the  applicable  provl- 
of  4. 1 . 1  to  4. 1 .3.  Minimum  Requirements 
rw  Construction)  and  the  applicable 
cal  specifications  of  4.2  through  4.35  and 
IS  5  through  10.  Each  addition  that 


affects  or  could  affect  the  usability  of  an  area 
containing  a  primary  function  shall  comply 
with  4.1.6(2). 

4.1.6  Accessible  Buildings:  Alterstions. 

(1)  General.  Alterations  to  existing  buildings 
and  facilities  shall  comply  with  the  following: 

(a)  No  alteration  shall  be  undertaken  which 
decreases  or  has  the  effect  of  decreasing  acces- 
sibility or  usability  of  a  building  or  facility 
below  the  reqtilrements  for  new  construction  at 
the  time  of  alteration. 

(b)  VL  existing  elements,  spaces,  or  common 
areas  are  altered,  then  each  such  altered 
element,  space,  feature,  or  area  shall  comply 
with  the  applicable  provisions  of  4. 1 . 1  to  4. 1 .3 
Minimum  Requirements  (for  New  Construc- 
tion). If  the  applicable  provision  for  new  con- 
struction requires  that  an  element,  space,  or 
common  area  be  on  an  accessible  route,  the 
altered  element,  space,  or  common  area  is  not 
required  to  be  on  an  accessible  route  except  as 
provided  in  4. 1.6(2)  (Alterations  to  an  Area 
Containing  a  Primary  Function.) 

(c)  ff  alterations  of  single  elements,  when 
considered  together,  amount  to  an  alteration  of 
a  room  or  space  in  a  building  or  facility,  the 
entire  space  shall  be  made  accessible. 

(d)  No  alteration  of  an  existing  element, 
space,  or  area  of  a  building  or  facility  shall 
Impose  a  requirement  for  greater  accessibility 
than  that  which  would  be  required  for  new 
construction.  For  example,  if  the  elevators  and 
stairs  In  a  building  are  being  altered  and  the 
elevators  are.  In  turn,  being  made  accessible. 
then  no  accessibility  modifications  are  required 
to  the  stairs  connecting  levels  connected  by  the 
elevator.  If  stair  modifications  to  correct  unsafe 
coiKiitions  are  required  by  other  codes,  the 
modifications  shall  be  done  in  compliance  with 
these  guidelines  unless  technically  infeaslble. 

(e)  At  least  one  Interior  public  text  telephone 
complying  with  4.31.9  shall  be  provided  If: 

'    (1)  alterations  to  existing  buildings  or 
facilities  with  less  than  four  exterior  or  interior 
public  pay  telephones  would  Increase  the  total 
number  to  four  or  more  telephones  with  at 
least  one  In  an  interior  location;  or 


(11)  alterations  to  one  or  nK>re  exterior  or 
Interior  public  pay  telephones  occur  in  an 
existing  buUdlrig  or  facility  with  four  or  more 
pubUc  telephones  with  at  least  one  In  an 
Interior  location. 

(f)  ff  an  escalator  or  stair  is  planned  or 
installed  where  none  existed  previously  and 
major  structural  modlflcatloris  arc  necessary 
for  such  Installation,  then  a  means  of  acces- 
sible vertical  access  shall  be  provided  that 
complies  with  the  applicable  provisions  of  4.7. 
4.8.  4.10.  or  4. 11. 

(g)  In  alterations,  the  requirements  of 
4.1.3(9).  4.3.10  and  4.3.11  do  not  apply. 

(h)*Entrance8:  ff  a  planned  alteration 
entails  alterations  to  an  entrance,  aiul  the 
building  has  an  accessible  entrance,  the  en- 
trance being  altered  is  not  required  to  comply 
with  4. 1.3(8),  except  to  the  extent  required  l^ 
4.1.6(2).  ff  a  particular  entraiKe  is  not  made 
accessible,  appropriate  accessible  signage 
indicating  the  location  of  the  nearest  accessible 
entrance(s)  shall  be  installed  at  or  near  the 
inaccessible  entrance,  such  that  a  person  vvith 
disabilities  will  not  be  required  to  retrace  tlie 
approach  route  from  the  inaccessible  entrance. 

(1)  ff  the  alteration  work  is  limited  solely 
to  the  electrical,  mechanical,  or  plumbing 
system,  or  to  hazardous  material  abatement. 
or  automatic  sprinkler  retrofitting,  and  does 
not  invohre  the  alteration  of  any  elements  or 
spaces  required  to  be  accessible  under  these 
guidelines,  then  4.1.6(2)  does  not  apply. 

())  EXCEPTION:  In  alteration  work,  tf  com- 
pliarKe  with  4. 1.6  Is  technically  Infeaslble.  the 
alteration  shall  provide  accessibility  to  the 
maximum  extent  feasible.  Any  elements  or 
features  of  the  building  or  facility  that  are 
being  altered  and  can  be  made  accessible  shall 
be  made  accessible  within  the  scope  of  the 
alteration. 

Terhnlcalh;  Infeaslble.  Means,  with  respect  to 
an  alteration  of  a  building  or  a  facility,  that  It 
has  Utile  likelihood  of  being  accomplished 
because  existing  structural  conditions  would 
require  removing  or  altering  a  load-bearlrxg 
member  which  Is  an  essential  part  of  the  struc- 
tural frame;  or  because  other  existing  physical 
or  site  constraints  prohibit  modification  or 
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addition  of  elements,  spaces,  or  features  which 
are  In  full  and  strict  compliance  with  the  mini- 
mum requirements  for  new  construction  and 
which  are  necessary  to  provide  accessibility. 

(k)  EXCEPTION: 

(1)  These  guidelines  do  not  require  the 
installation  of  an  elevator  in  an  altered  facility 
that  Is  less  than  three  stories  or  has  less  than 
3.000  square  feet  per  story  unless  the  building 
Is  a  shopping  center,  a  shopping  mall,  the 
professional  office  of  a  health  care  provider,  or 
another  type  of  facility  as  determined  by  the 
Attorney  General. 

(U)  The  exemption  provided  in  paragraph 
(1)  does  not  obviate  or  limit  In  any  way  the 
obligation  to  comply  with  the  other  accessibility 
requirements  established  In  these  guidelines. 
For  example,  alterations  to  floors  above  or 
below  the  ground  floor  must  be  accessible 
regardless  of  whether  the  altered  facility  has  an 
elevator.  If  a  facility  subject  to  the  elevator 
exempUon  set  forth  In  paragraph  (1)  nonethe- 
less has  a  full  passenger  elevator,  that  elevator 
shall  meet,  to  the  maximum  extent  feasible,  the 
accessibility  requirements  of  these  guidelines. 

(2)  Alterations  to  an  Area  Containing  a 
Primary  Function:  In  addlUon  to  the  require- 
ments of  4.1.6(1).  an  alteration  that  affects  or 
could  affect  the  usability  of  or  access  to  an  area 
containing  a  primary  function  shall  be  made  so 
as  to  ensure  that,  to  the  maximum  extent 
feasible,  the  path  of  travel  to  the  altered  area 
and  the  restrooms.  telephones,  and  drinking 
fountains  serving  the  altered  area,  are  readily 
accessible  to  and  usable  by  Individuals  with 
disabilities,  unless  such  alteraUons  are  dispro- 
portionate to  the  overaU  alteraUons  in  terms  of 
cost  and  scope  (as  determined  under  criteria 
established  by  the  Attorney  General). 

(3)  Special  Technical  Provisions  for  Alter- 
aUons to  Existing  Buildings  and  Facilities: 

(a)  Ramps:  Curb  ramps  and  interior  c  r 
exterior  ramps  to  be  constructed  on  sltec*  or 
In  existing  buildings  or  facilities  where  space 
llmitaUons  prohibit  the  use  of  a  1: 12  slope  or 
less  may  have  slopes  and  rises  as  follows: 

(I)  A  slope  between  1: 10  and  1: 12  Is 
allowed  for  a  maximum  rise  of  6  Inches. 
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(U)  A  sk)pe  between  1:8  and  1:101s 
allowed  for  a  maximum  rise  of  3  inches.  A 
slope  steeper  than  1:8  Is  not  allowed. 

(b)  Stairs:  Full  extension  of  handrails  at 
stairs  shall  not  be  required  in  alteraUons  where 
such  extensions  would  be  hazardous  or  impos- 
sible due  to  plan  conflguraUon. 

(c)  Elevators: 

(I)  If  safety  door  edges  are  provided  in 
existing  automatk:  elevators,  automatk:  door 
reopening  devices  may  be  omitted  (see  4. 10.6). 

(II)  Where  existing  shaft  conflguraUon 
or  technical  Infeasibillty  prohibits  strict  com- 
pliance with  4. 10.9,  the  minimum  car  plan 
dimensions  may  be  reduced  by  the  minimum 
amount  necessary,  but  In  no  case  shall  the 
Inside  car  area  be  smaller  than  48  In  by  48  In. 

(III)  Equivalent  facUltaUon  may  be  pro- 
vided with  an  elevator  car  of  different  dimen- 
sions when  usability  can  be  demonstrated  and 
when  all  other  elements  required  to  be  acces- 
sible comply  with  the  applicable  provisions  of 
4. 10.  For  example,  an  elevator  of  47  In  by  69  In 
(1 195  nun  by  1755  rrun)  with  a  door  opening  on 
the  narrow  dimension,  could  accommodate  the 
standard  wheelchair  clearances  shown  In 
Figure  4. 

(d)  Doors: 

(D  Where  It  Is  technically  infeaslble  to 
comply  with  clear  opening  width  requirements 
of  4. 13.5.  a  proJecUon  of  5/8  In  maximum  will 
be  permitted  for  the  latch  side  stop. 

(II)  If  existing  thresholds  are  3/4  in  high 
or  less,  and  have  (or  are  modified  to  have)  a 
beveled  edge  on  each  side,  they  may  remain. 

(e)  Toilet  Rooms: 

(D  Where  It  Is  technically  infeaslble  to 
comply  with  4.22  or  4.23.  the  instaUation  of  at 
least  one  unisex  toUet/bathroom  per  floor, 
located  In  the  same  area  as  existing  toilet 
facIlIUes.  will  be  permitted  In  lieu  of  modifying 
existing  toilet  facilities  to  be  accessible.  Each 
unisex  toilet  room  shaU  contain  one  water 
closet  complying  with  4. 16  and  one  lavatory 
complying  with  4. 19.  and  the  door  shall  have 
a  privacy  latch. 


U)  Assembly  A] 


(D^pUcablllty 
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(11)  A  slope  between  1 :8  and  1: 10  Is 
wed  for  a  maxlniiun  rise  of  3  inches.  A 
3C  steeper  than  1:8  Is  not  allowed. 

(b)  Stairs:  Full  extension  of  handrails  at 

Irs  shall  not  be  required  In  alterations  where 
h  extensions  would  be  hazardous  or  bnpos- 
e  due  to  plan  configuration. 

(c)  Elevators: 

(1)  If  safety  door  edges  are  provided  in 
ting  automatic  elevators,  automatic  door 
)enlng  devices  may  be  omitted  (see  4. 10.6). 

(U)  Where  existing  shaft  configuration 
x:hnlcal  Infeaslblllty  prohibits  strict  com- 
tice  with  4.10.9.  the  minimum  car  plan 
enslons  may  be  reduced  by  the  minimum 
lunt  necessary,  but  in  no  case  shall  the 
ie  car  area  be  smaller  than  48  in  by  48  in. 

(HI)  Equivalent  facllltaUon  may  be  pro- 
d  with  an  elevator  car  of  different  dlmen- 
s  when  usability  can  be  demonstrated  and 
n  all  other  elements  required  to  be  acces- 
:  comply  with  the  applicable  provisions  of 
'.  For  example,  an  elevator  of  47  In  by  69  In 
5  mm  by  1755  mm)  with  a  door  opening  on 
larrow  dimension,  could  accommodate  the 
dard  wheelchair  clearances  shown  In 
re  4. 


(I)  Where  It  Is  technically  Infeaslble  to 
5ly  with  clear  opening  width  requirements 
13.5.  a  proJecUon  of  5/8  In  maximum  will 
jrmltted  for  the  latch  side  stop. 

(II)  If  existing  thresholds  are  3/4  In  high 
js.  and  have  (or  are  modified  to  have)  a 
ed  edge  on  each  side,  they  may  remain. 

:)  Toilet  Rooms: 

(1)  Where  it  is  technically  infeaslble  to 
ily  with  4.22  or  4.23.  the  InstaUation  of  at 
one  unisex  toilet/bathroom  per  floor. 
;d  in  the  same  area  as  existing  toilet 
ies.  will  be  permitted  in  lieu  of  modifying 
ng  toilet  facilities  to  be  accessible.  Each 
X  toilet  room  shall  contain  one  water 
:  complying  with  4. 16  and  one  lavatory 
lying  with  4. 19.  and  the  door  shaU  have 
acy  latch. 


I  i      (11)  Where  tt  18  technically  Infeaslble  to 
instaU  a  required  standard  stall  (Fig.  30(a)).  or 
where  other  codes  prohibit  reduction  of  the 
fixture  count  (i.e..  removal  of  a  water  closet  in 
order  to  create  a  double-wide  stall),  either 
alternate  stall  (Fig.  30(b))  may  be  provided  In 
lieu  of  the  standard  stall. 

I       (ill)  When  existing  toilet  or  bathing 
facilities  are  being  altered  and  are  not  made 
accessible,  signage  complying  with  4.30.1. 
4.30.2.  4.30.3.  4.30.5.  and  4.30.7  shall  be 
provided  indicating  the  location  of  the  nearest 
accessible  toilet  or  bathing  facility  within  the 
facility. 


(f)  Assembly  Areas: 


(I)  Where  it  is  technically  Infeaslble  to 
disperse  accessible  seating  throughout  an 
altered  assembly  area,  accessible  seating  areas 
may  be  clustered.  Each  accessible  seating  area 
shall  have  provisions  for  companion  seating 
and  shall  be  located  on  an  accessible  route  that 
also  serves  as  a  means  of  emergency  egress. 

(II)  Where  It  Is  technically  infeaslble  to 
alter  all  performing  areas  to  be  on  an  accessible 
route,  at  least  one  of  each  type  of  performing 
area  shall  be  made  accessible. 

(g)  Platform  Lifts  (Wheelchair  Lifts):  In 
alterations,  platform  lifts  (wheelchair  lifts) 
complying  with  4. 1 1  and  applicable  state  or 
local  codes  may  be  used  as  pari  of  an  acces- 
sible route.  The  use  of  lifts  is  not  limited  to  the 
four  conditions  in  exception  4  of  4. 1 .3(5). 

(h)  Dressing  Rooms:  In  alterations  where 
technical  infeaslblllty  can  be  demonstrated,  one 
dressing  room  for  each  sex  on  each  level  shall 
be  made  accessible.  Where  only  unisex  dress- 
ing rooms  are  provided,  accessible  unisex 
dressing  rooms  may  be  used  to  fulfill  this 
requirement. 

4.1.7  Accessible  Buildings:  mstoxlc 
Preservation. 

[1)  Applicability: 

(a)  General  Rule.  Alterations  to  a  qualified 
hbtoric  building  or  facility  shall  comply  with 
4.1.6  Accessible  Buildings:  Alterations,  the 
applicable  technical  specifications  of  4.2 


through  4.35  and  the  applicable  special  appli- 
cation sections  5  through  10  unless  it  is  deter- 
mined In  accordance  with  the  procedures  in 
4.1.7(2)  that  compliance  with  the  requirements 
for  accessible  routes  (exterior  and  Interior), 
ramps,  entrances,  or  toilets  would  threaten  or 
destroy  the  historic  significance  of  the  building 
or  facility  in  which  case  the  alternative  require- 
ments in  4. 1.7(3)  may  be  used  for  the  feature. 

EXCEPTION:  (Reserved). 

(b)  Definition.  A  qualified  historic  building 
or  facility  is  a  building  or  facility  that  is: 

(I)  Listed  in  or  eligible  for  listing  in  the 
National  Register  of  Historic  Places;  or 

(II)  Designated  as  historic  under  an 
appropriate  State  or  local  law. 

(2)  Procedures: 

(a)  AlteraUons  to  Qualified  Historic  Build- 
ings and  Facilities  Subject  to  Section  106  of  the 
National  Historic  Preservation  Act: 

(I)  Section  106  Process.  Section  106  of 
the  NaUonal  Historic  Preservation  Act  (16 
U.S.C.  470  0  requires  that  a  Federal  agency 
with  Jurisdiction  over  a  Federal,  federally 
assisted,  or  federally  licensed  undertaking 
consider  the  effects  of  the  agency's  underiaklng 
on  buildings  and  facilities  listed  in  or  eligible 
for  listing  in  the  National  Register  of  Historic 
Places  and  give  the  Advisory  Council  on  His- 
toric Preservation  a  reasonable  opportunity  to 
comment  on  the  undertaking  prior  to  approval 
of  the  undertaking. 

(II)  ADA  Application.  Where  alterations 
are  undertaken  to  a  qualified  historic  building 
or  facility  that  Is  subject  to  section  106  of  the 
National  Historic  Preservation  Act.  the  Federal 
agency  with  Jurisdiction  over  the  undertaking 
shall  follow  the  section  106  process.  If  the 
State  Historic  Preservation  Officer  or  Advisory 
Council  on  Historic  Preservation  agrees  that 
compliance  with  the  requirements  for  acces- 
sible routes  (exterior  and  interior),  ramps, 
entrances,  or  toilets  would  threaten  or  destroy 
the  historic  significance  of  the  building  or 
facility,  the  alternative  requirements  in 

4. 1 .7(3)  may  be  used  for  the  feature. 
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4.2  Space  Allowance  and  Reach  Ranges 


(b)  Alterations  to  Qualified  Historic  Build- 
ings and  Facilities  Not  Subject  to  Section  106 
of  the  National  Historic  Preservation  Act.  Where 
alterations  are  undertaken  to  a  qualified  his- 
toric building  or  facility  that  is  not  subject  to 
section  106  of  the  National  Historic  Preserva- 
tion Act.  If  the  entity  undertaking  the  alter- 
ations believes  that  compliance  with  the  re- 
qulrements  for  accessible  routes  (exterior  and 
'  Interior),  ramps,  entrances,  or  toilets  would 
threaten  or  destroy  tJie  historic  significance  of 
the  building  or  facility  and  that  the  alternative 
requirements  in  4. 1.7(3)  should  be  used  for  the 
feature,  the  enUty  should  consult  with  the 
State  Historic  Preservation"  Officer.  If  the  State 
Historic  Preservation  Officer  agrees  that  com- 
pliance with  the  accessibility  requirements  for 
accessible  routes  (exterior  and  interior),  ramps, 
entrances  or  toilets  would  threaten  or  destroy 
the  historical  significance  of  the  building  or 
facility,  the  alternative  requirements  in  4.1.7(3) 
may  be  used. 

(c)  Consultation  With  Interested  Persons. 
Interested  persons  should  be  Invited  to  partici- 
pate in  the  consultation  process,  including 
State  or  local  accessibility  officials,  individuals 
with  disablllUes.  and  organizations  represent- 
ing individuals  with  disabilities. 

(d)  Certified  Local  Government  Historic  Pre- 
servation Programs.  Where  the  State  Historic 
PresenraUon  Officer  has  delegated  the  consulta- 
tion responsibility  for  purposes  of  this  section 
to  a  local  government  historic  preservation 
program  that  has  been  certified  in  accordance 
with  section  101(c)  of  the  NaUonal  Historic 
PreservaUon  Act  of  1966  (16  U.S.C.  470a  (c)) 
and  implementing  regulations  (36  CFR  61.5). 
the  responsibility  may  be  carried  out  by  the 
appropriate  local  government  body  or  official. 

(3)  Historic  Preservation:  Minimum 
Requirements: 

(a)  At  least  one  accessible  route  complying 
with  4.3  from  a  site  access  point  to  an  acces- 
sible entrance  shall  be  provided. 

EXCEPTION:  A  ramp  with  a  slope  no  greater 
than  1 :6  for  a  run  not  to  exceed  2  ft  (610  mm) 
may  be  used  as  part  of  an  accessible  route  to 
an  entrarKe. 


(b)  At  least  one  accessible  entrance  comply- 
ing with  4. 14  which  is  used  by  the  public  shall 
be  provided. 

EXCEPTION:  If  it  Is  determined  that  no 
entrance  used  by  the  public  can  comply  with 
4. 14.  then  access  at  any  entrance  not  used  by 
the  general  public  but  open  (unlocked)  with 
directional  signage  at  the  primary  entrance 
may  be  used.  The  accessible  entrance  shall 
also  have  a  notification  system.  Where  security 
is  a  problem,  remote  monitoring  may  be  used. 

(c)  If  toilets  are  provided,  then  at  least  one 
toilet  facility  complying  with  4.22  and  4. 1.6 
shall  be  provided  along  an  accessible  route  that 
complies  with  4.3.  Such  toilet  facility  may  be 
unisex  in  design. 

(d)  Accessible  routes  from  an  accessible 
entrance  to  all  publicly  used  spaces  on  at  least 
the  level  of  the  accessible  entrance  shall  be 
provided.  Access  shall  be  provided  to  all  levels 
of  a  building  or  facility  in  compliance  with  4. 1 
whenever  practical. 

(e)  Displays  and  written  Information, 
documents,  etc..  should  be  located  where 
they  can  be  seen  by  a  seated  person.  Exhibits 
and  signage  displayed  horizontally  (e.g..  open 
books),  should  be  no  higher  than  44  in 
(1120  mm)  above  the  floor  surface. 

NOTE:  The  technical  provisions  of  sections  4.2 
through  4.35  are  the  same  as  those  of  the 
American  National  Standard  Institute's  docu- 
ment Al  17. 1-1980.  except  as  noted  in  the  text. 

4.2  Space  Allowance  and  Reach 
Ranges. 

4.2.1*  Wheelchair  Passage  Width.  The 

minimum  clear  width  for  single  wheelchair 
passage  shall  be  32  in  (815  mm)  at  a  point  and 
36  in  (915  mm)  continuously  (see  Fig.  1  and 
24(e)). 

4.2.2  Width  for  Wheelchair  Passing.  The 

minimum  width  for  two  wheelchairs  to  pass  is 
60  in  (1525  mm)  (see  Fig.  2). 

4.2.3*  Wheelchair  Turning  Space.  The 

space  required  for  a  wheelchair  to  make  a  180- 
degree  turn  is  a  clear  space  of  60  in  (1525  mm) 
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4.2.4*  Clear  Floor  or  Ground  Space  for  Wheelchair* 


b)  At  least  one  accessible  entrance  comply- 
/Ith  4. 14  which  Is  used  by  the  public  shall 
•ovlded. 

EPTION:  If  it  Is  determined  that  no 
ince  used  by  the  public  can  comply  with 
then  access  at  any  entrance  not  used  by 
eneral  public  but  open  (unlocked)  with 
tional  signage  at  the  primary  entrance 
be  used.  The  accessible  entrance  shall 
tiave  a  notification  system.  Where  security 
iroblem.  remote  monitoring  may  be  used. 

:)  If  toilets  are  provided,  then  at  least  one 
facility  complying  with  4.22  and  4. 1.6 
be  provided  along  an  accessible  route  that 
lies  with  4.3.  Such  toilet  facility  may  be 
X  in  design. 

D  Accessible  routes  from  an  accessible 
nee  to  all  publicly  used  spaces  on  at  least 
vel  of  the  accessible  entrance  shall  be 
led.  Access  shall  be  provided  to  all  levels 
uUding  or  facility  in  compliance  with  4. 1 
ever  practical. 

I  Displays  and  written  Information, 
nents.  etc..  should  be  located  where 
:an  be  seen  by  a  seated  person.  Exhibits 
ignage  displayed  horizontally  (e.g..  open 
),  should  be  no  higher  than  44  in 
mm)  above  the  floor  surface. 

:  The  technical  provisions  of  sections  4.2 
gh  4.35  are  the  same  as  those  of  the 
can  National  Standard  Institute's  docu- 
Al  17. 1-1980,  except  as  noted  in  the  text. 

(pace  Allowance  and  Reach 

[es. 

*  Wheelchair  Passage  Width.  The 

lum  clear  width  for  single  wheelchair 
?e  shall  be  32  in  (815  mm)  at  a  point  and 
1915  mm)  continuously  (see  Fig.  1  and 


Width  for  Wheelchair  Passing.  The 

lum  width  for  two  wheelchairs  to  pass  is 
1525  mm)  (see  Fig.  2). 

*  Wheelchair  Tumini^  Space.  The 

required  for  a  wheelchair  to  make  a  180- 
tum  is  a  clear  space  of  60  in  (1525  mm) 


diameter  (see  Fig.  3(a))  or  a  T-shaped  space  (see 
Fig.  3(b)). 

4.2.4*  Clear  noor  or  Ground  Space  for 
Wheelchairs. 

4.2.4.1  8ise  and  Approach.  The  minimum 
clear  floor  or  ground  space  required  to 
accommodate  a  single,  stationary  wheelchair 
and  occupant  is  30  in  by  48  In  (760  mm  by 
1220  mm)  (see  Fig.  4(a)).  The  minimum  clear 
floor  or  ground  space  for  wheelchairs  may  be 
positioned  for  forward  or  parallel  approach  to 
an  object  (see  Fig.  4(b)  and  (c)).  Clear  floor  or 
ground  space  for  wheelchairs  may  be  part  of 
the  knee  space  required  under  some  objects. 

4.2.4.2  Relationship  of  ManeuTering 
Clearance  to  Wheelchair  Spaces.  One  full 
unobstructed  side  of  the  clear  floor  or  ground 
space  for  a  wheelchair  shall  adjoin  or  overlap 
an  accessible  route  or  adjoin  another  wheel- 
chair clear  floor  space.  If  a  clear  floor  space  is 
located  In  an  alcove  or  otherwise  confined  on 
all  or  part  of  three  sides.  addlUonal  maneuver- 
ing clearances  shall  be  provided  as  shown  in 
Fig.  4(d)  and  (e). 

4.2.4.3  Sor&ces  for  Wheelchair  Space*. 

Clear  floor  or  ground  spaces  for  wheetehairs 
shall  comply  with  4.5. 

4.2.5*  Forward  Reach.  If  the  clear  floor 
space  only  allows  forward  approach  to  an 
object,  the  maximum  high  forward  reach 
allowed  shall  be  48  in  (1220  ram)  (see  Fig.  5(a)). 
The  minimum  lowJorw<ird  reach  is  15  in 
(380  mm).  If  the  high  forward  reach  is  over  an 
obstruction,  reach  and  clearances  shall  be  as 
shown  in  Fig.  5(b). 

4.2.6*  Side  Reach.  If  the  clear  floor  space 
allows  parallel  approach  by  a  person  in  a 
wheelchair,  the  maximum  high  side  reach 
allowed  shall  be  54  in  (1370  mm)  and  the  low 
side  reach  shall  be  no  less  than  9  in  (230  mm) 
above  the  floor  (Fig.  6(a)  and  (b)).  If  the  side 
reach  is  over  an  obstruction,  the  reach  and 
clearances  shall  be  as  shown  in  Fig  6(c). 


i 


Ls  Accessible  Route. 


4.3.1*  General.  All  walks,  halls,  corridors, 
aisles,  skyuxdks.  tunnels,  and  other  spaces 


J 


32min 


815 


L 


36m>n 


915 


Flg.1 
Minimum  Gear  Width 
for  Single  Wheelchair 


^j^ 


Fig.  2 

Minimum  Clear  Width 

for  Two  Wheelchairs 
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that  are  part  of  an  accessible  route  shall 
comply  with  4.3. 

4.3.2  Location. 

(1)  At  least  one  accessible  route  within  the 
boundary  of  the  site  shall  be  provided  firom 
public  transportation  stops,  accessible  parking, 
and  accessible  passenger  loading  zones,  and 
public  streets  or  sidewalks  to  the  accessible 
bulkilng  entrance  they  serve.  The  accessible 
route  shalL  to  the  maximum  exterU  feasible, 
coincide  with  the  route  for  the  general  public. 

(2)  At  least  one  accessible  route  shall  con- 
nect accessible  buUdlngs.  faclllUes.  elements, 
and  spaces  that  are  on  the  same  site. 

(3)  At  least  one  accessible  route  shall  con- 
nect accessible  building  or  facility  entrances 
with  all  accessible  spaces  and  elements  and 
with  all  accessible  dwelling  units  within  the 
building  or  facility. 

(4)  An  accessible  route  shall  connect  at  least 
one  accessible  entrance  of  each  accessible 


dwelling  unit  with  those  exterior  and  interior 
spaces  and  facilities  that  serve  the  accessible 
dwelling  unit. 

4.3.3  H^th.  The  minimum  clear  width  of  an 
accessible  route  shall  be  36  in  (915  mm)  except 
at  doors  (see  4. 13.5  and  4. 13.6).  If  a  person  In 
a  wheelchair  must  make  a  turn  around  an 
obstruction,  the  minimum  clear  width  of  the 
accessible  route  shall  be  as  shown  In  Flc.  7(a) 
and  (b). 

4.3.4  Passing  Space,  if  an  accessible  route 
has  less  than  60  In  (1525  mm)  clear  width, 
then  passing  spaces  at  least  60  in  by  60  in 
(1525  mm  by  1525  mm)  shall  be  located  at 
reasonable  Intervals  not  to  exceed  200  ft  (61  m). 
A  T-totersection  of  two  corridors  or  walks  Is  an 
acceptable  passing  place. 

4.3.5  Head  Room.  Accessible  routes  shaU 
comply  with  4.4.2. 

4.3.6  Surface  Textures.  The  surface  of  an 
accessible  route  shaU  comply  with  4.5. 
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36  min 
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(a) 


60- In  ( 1 525-miTO-Diameter  Space 


(b) 
T-Shaped  Space  for  180°  Turns 


NOTE:  If  x>  24  in 

maneuvering  dean 
provided  as  shown. 


Flg.3 
Wheelchair  Turning  Space 


16 


.  July  2P.  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56,  No.  144  /  Friday,  July  26, 1991  /  Rules  and  Regulations 


35623 


4.3  AeceMiUe  Route 


Ulng  unit  with  those  exterior  and  Interior 
«s  and  facilities  that  serve  the  accessible 
llingunlt. 

3  H^th.  The  minimum  clear  width  of  an 
sslble  route  shall  be  36  In  (915  mm)  except 
)ors  (see  4. 13.5  and  4. 13.6).  If  a  person  In 
leelchalr  must  make  a  turn  around  an 
ruction,  the  minimum  clear  width  of  the 
sslble  route  shall  be  as  shown  In  Fifl.  7(a) 
fb). 

4  Passing  Space.  If  an  accessible  route 
less  than  60  In  (1525  mm)  clear  width, 
passing  spaces  at  least  60  In  by  60  In 

5  mm  by  1525  mm)  shall  be  located  at 
)nable  Intervals  not  to  exceed  200  ft  (61  m). 
ntersectlon  of  two  corridors  or  walks  Is  an 
stable  passing  place. 

i  Head  Room.  Accessible  routes  shall 
ily  with  4.4.2. 

i  Surface  Textures.  The  surface  of  an 
islble  route  shall  comply  with  4.5. 


T- Shaped  Space  for  180°  Turns 


.^a. 
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(■) 

dear  Root  Space 


(b) 
Fonmd  Approach 


(c) 
Paralel  Approach 


CO" 


NOTC:  X  $  24  in  (610  mm). 


NOTE:  X  $  15  in  (380  mm). 


(d) 


Clear  Floor  Space  in  Alcoves 
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NOTE:  If  X  >  24  In  (610  mm),  then  an  addMional 
maneuvering  dearanceof  6in(150  mm)  shall  be 
provided  as  shown. 


NOTE  If  X  >  15  In  (380  nun),  then  an  additional 
maneuvering  clearance  of  12  in  (305  mm)  shall  be 
provided  as  shown. 


(e) 


AMMenal  Maneuvering  Cleatwices  for  Alcoves 

Fig.4 
raniRMHn  Clear  Fk>or  Space  for  Whedchrirs 
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(a) 
High  Foiward  Reach  Limit 
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SI 


Ii!£If;l'5^,'*of  ^^?^!^^«."'^=  z  shaM  be  ^  X  When  X  <  20  in  (510  mm),  then  y  shaU  be  48  in  (1220  mm)  maximum. 
When  X  B  20  to  25  in  (510  to  635  mm),  then  y  shall  be  44  in  (1 120  mm)  maximum. 

(b) 
Maxiinum  Forward  Reach  over  an  Obstniction 


Flg.5 
Forward  Read) 


4.3.7  Slope.  An  ace 

running  slope  greatei 
shall  comply  with  4.8 
slope  of  an  accessible 

4.3.8  Changes  in  1 

along  an  accessible  n 
4.5.2.  If  an  accessible 
level  greater  than  1/2 
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4.3.7  Slope 
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0  mm),  then  y  shaU  be  48  in  (1220  mm)  maximum, 
i)  maximum. 


nObstniction 


Oear  FkMT  Space     Parallel  Approach 


(b) 
High  and  Low         Side  Reach  Limits 


(c) 
Maximum  Side  Reach  over  Obstruction 

Fig.  6 
Side  Reach 


4.3.7  Slope.  An  accessible  route  with  a 
running  slope  greater  than  1:20  Is  a  ramp  and 
shall  comply  with  4.8.  Nowhere  shaU  the  cross 
slope  of  an  accessible  route  exceed  1:50. 

4.3.8  Changes  In  Lerels.  Changes  in  levels 
along  an  accessible  route  shall  comply  with 
4.5.2.  If  an  accessible  route  has  changes  in 
level  greater  than  1/2  in  (13  mm),  then  a  curb 


ramp,  ramp,  elevator,  or  platform  lift  (as  permit- 
ted tn  4.1.3  and  4.1.6)  shaU  be  provided  that 
complies  with  4.7.  4.8,  4. 10,  or  4. 1 1 ,  respec- 
tively. An  accessible  route  does  not  include 
stairs,  steps,  or  escalators.  See  deilnltion  of 
'egress,  means  or  in  3.5. 

4.3.9  Doon.  Doors  along  an  accessible  route 
shall  compfy  with  4. 13. 
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(a) 
90°Tum 


NOTE;  Dimensions  shown  apply  when  x  <  48  in  (1220  mm). 

(b) 

Turns  around  an  Obstniction 


^ 


^ 


i 


(0 
Changes  in  level 


(d) 
Changes  in  level 


Fig.  7 
Accessible  Route 


4.3.10*  Egress.  Accessible  routes  serving  any 
accessible  space  or  element  shall  also  serve  as 
a  means  of  egress  for  emergencies  or  cormect  to 
an  accessible  area  of  rescue  assistance. 

4.3.1 1  Areas  qf  Rescue  Assistance. 

4.3.11.1  Location  €md  Construction.  An  area 

of  rescue  assistance  shaR  be  one  qftheJoUowliy: 


(1)  A  portion  of  a  stairway  landing  within  a 
stnokeprooj  endoswe  (complyti^  with  local 
requirements). 

I2i  A  portion  of  an  exterior  exit  balcony  located 
invmediately  adjacent  to  an  exU.  stairway  when 
the  balcony  compiies  with  local  requirements  for 
exterior  exit  balconies.  Openings  to  the  interior  of 
the  building  located  within  20  feet  (6  m)  of  the 


area  of  rescue  assi: 
with  fire  assembliei 
fire  protection  ratir\{ 
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and  (^)enings. 
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and  is  separated  fi 
with  not  less  than  < 

(&  Whenapprout 
authority,  an  area  t 
from  other  portions 
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tive  rattng  of  not  lei 
completely  enclose 
the  smoke  barrier  s 
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4.3.11^  Sise.£ai 
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being  not  less  than 
(760  mm  by  1220 1 
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COS 


1 j^"^"     M ;&-"^v  I 

TEj  Dimensions  shown  apply  when  x  <  48  in  (1220  mm). 

(b) 
Turns  around  an  Obstniction 


(d) 
Changes  in  level 


A  portion  of  a  stairway  landing  within  a 
:eproof  enclosure  (comptytng  with  local 
rements). 

A  portion  of  an  exterior  exit  balcony  located 
xiiately  acHiacent  to  an  exa  stairway  when 
alcoruj  Connies  with  local  requirements  for 
lor  exit  balconies.  Openings  to  the  interior  of 
uUding  located  wtthin  20  feet  (6  wj  of  the 


4.4  Protruding  ObJecU 


cava  of  rescue  assistance  shall  be  protected 
with  fire  assemblies  having  a  three-fourths  hour 
fire  protection  rating. 

C3I A  portion  qfa  one-hour  fire-resistiue  corri- 
dor  (complying  with  local  requirements  for  fire- 
reststive  oonstructton  and  for  evenings)  located 
immediately  adiacent  to  an  exit  endosure. 

(4i  A  vestibule  located  immediaieiy  a^facent 
to  an  exit  enclosure  and  cxnstrucled  to  the  same 
fire-resisthx  standards  as  required  for  corridors 
and  (^)enings. 

(S  A  portion  qfa  stairway  landing  within  an 
exU  endosure  which  Is  vented  to  the  exterior 
and  is  separatedfrom  the  interior  of  the  buHxUng 
with  not  less  than  one- hour  fire-resistive  doors. 

(&  When  approved  by  the  appropriate  local 
authortty,  an  area  or  a  room  which  is  separated 
from  other  portions  of  the  buildtrig  by  a  smoke 
barrier.  Srnike  barriers  shall  have  afire-resis- 
tive rating  of  not  less  than  one  hour  and  shall 
completely  enclose  the  area  or  room.  Doors  in 
the  smoke  barrier  shall  be  tight-fitting  smoke- 
aiui  drcfi-corttrol  assemblies  having  afire- 
protection  rating  of  not  less  than  20  minutes 
and  shall  be  self-closing  or  automatic  closing. 
The  area  or  room  shall  be  provided  with  an  exit 
directly  to  an  exit  enclosure.  Where  the  room 
or  area  exits  tnto  an  exit  enclosure  which  ts 
required  to  be  of  more  than  one-hour  fire-resis- 
tive construction,  the  room  or  area  shall  have 
the  same  fire-resistive  construction  Irvchiding 
the  same  openiryg  protection,  as  required  for 
the  adHacent  exit  enclosure. 

(7)  An  elevator  lobby  when  elevator  shc^ 
and  adjacent  lobbies  are  pressurized  as  re- 
quired for  smokeproof  enclosures  by  local 
regulations  and  when  complytr\g  with  require- 
ments herein  for  size,  communication,  and 
signage.  Such  presswizatian  system  shall  be 
activated  by  smoke  detectors  on  each  floor 
located  in  a  manner  approved  by  the  appropri- 
ate local  authority.  Pressurtzation  equipment 
and  its  duct  work  within  the  building  shall  be 
separatedfrom  other  portions  of  the  building  by 
a  mintmum  two-hour  fire-resistive  construction. 

4.3.1 1 .2  Size.  Each  area  of  rescue  assistance 
shall  provide  at  least  two  accessible  areas  each 
being  not  less  than  30  inches  by  48  Inches 
(760  mm  by  1220  mm).  The  area  of  rescue 


assistarux  shall  not  encroach  an  any  required 
exit  width.  The  total  number  qfsuch  30-1ryA  by 
48-1ntdi  (760  mm  by  1220  mm)  areas  per  story 
shall  be  not  less  than  one  for  every  200  persons 
(^calculated  occupant  load  served  by  the  area 
qf  rescue  assistarvx. 

EXCEFTION:  The  appropriate  local  authority 
may  reduce  the  mintnvum  number  of  30-inch  by 
48-1rych  (760  mm  by  1220  mm}  areas  to  one  for 
each  area  of  rescue  assistance  on  floors  where 
the  occiqxmt  load  Is  less  than  200. 

4.3.11 .3*  SUOruxm  Width.  Each  stairway 
adjacent  to  an  area  (^rescue  assistance  shdH 
have  a  minimum  dear  width  of  48  Inclyes 
between  handrails. 

4.3.11.4*  Two-uxm  Communication.  A 

method  of  two-way  communicaaon.  with  IxMi 
visible  and  audible  signals,  shall  be  provided 
between  each  area  of  rescue  assistance  and  the 
primary  entry.  The  fire  department  or  expropri- 
ate local  authority  may  approve  a  locatian  other 
than  the  primary  entry. 

4.3.1 1 .5  Identification.  Each  area  of  rescue 
assistance  shall  be  identified  by  a  sign  which 
states  "AREA  OF  RESCUE  ASSISTANCE'  and 
displays  the  tntenmtional  symbol  of  accessibil- 
ity. The  sign  shall  be  Oluminated  when  exit  sign 
ilkantnation  is  required.  Signage  shall  also  be 
installed  at  aU  incuxesstble  exits  and  where 
otherwise  necessary  to  clearly  indicate  the 
direction  to  areas  of  rescue  assislarux.  In  each 
area  of  rescue  assistance.  Instructions  on  the 
use  of  the  area  under  emergency  conditions 
shall  be  posted  adlfolnlng  the  two-way  communi- 
cation system. 

4.4  Protruding  Objects. 

4.4.1*  General.  Objects  projecting  from  walls 
(for  example,  telephones)  with  their  leading 
edges  between  27  in  and  80  In  (685  mm  and 
2030  mm)  above  the  finished  floor  shall  pro- 
trude no  more  than  4  in  (100  mm)  into  walks, 
halls,  corridors,  passageways,  or  aisles  (see 
Fig.  8(a)).  Objects  mounted  with  their  leading 
edges  at  or  below  27  in  (685  mm)  above  the 
finished  floor  may  protrude  any  amount  (see 
Fig.  8(a)  and  (b)).  Free-standing  objects 
mounted  on  posts  or  pylons  may  overhang 
12  in  (305  mm)  maximum  from  27  in  to  80  in 
(685  mm  to  2030  mm)  above  the  ground  or 
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any  amount 
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Walking  Parallel  to  a  Wall 


cane  range 

Fig.  B  (b) 
Walking  Perpendicular  to  a  Wall 

Fig.  8 
Protruding  Objects 


finished  floor  (sec  Fig.  8(c)  and  (d)).  Protruding 
objects  shall  not  reduce  the  clear  width  of  an 
accessible  route  or  maneuvering  space 
(see  Fig.  8(e)). 

4.4.2  Head  Room.  Walks,  halls,  corridors, 
passageways,  aisles,  or  other  circulation  spaces 
shall  have  80  In  (2030  mm)  minimum  clear 
head  room  (see  Fig.  8(a)).  Ifverttccd  decaxmce  of 
an  area  ac^ointng  an  accessible  route  is  reduced 
to  less  than  80  In  (nominal  dimension),  a  barrier 
to  warn  bUrvd  or  visuaUy-tmpalred  persons  shaU. 
be  provided  (see  Fig.  8(c-l)). 

4.5  Ground  and  Floor  Surfaces. 

4.5.1*  General.  Ground  and  floor  surfaces 
along  accessible  routes  and  in  accessible  rooms 
and  spaces  including  floors,  walks,  ramps, 
stairs,  and  curb  ramps,  shall  be  stable,  flim, 
slip-resistant,  and  shall  comply  with  4.5. 

4.5.2  Changes  In  Level.  Changes  in  level  up 
to  1/4  in  (6  mm)  may  be  vertical  and  without 
edge  treatment  (see  Fig.  7(ci).  Changes  in  level 
between  1/4  in  and  1/2  in  (6  mm  and  13  mm) 
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any  amount 


305 


ihed  floor  (sec  Fig.  8(c)  and  (d)).  Protruding 
cts  shall  not  reduce  the  clear  width  of  an 
;ssible  route  or  maneuvering  space 
Fig.  8(e)). 

.2  Head  Room.  Walks,  halls,  corridors, 
ageways.  aisles,  or  other  circulation  spaces 
1  have  80  In  (2030  mm)  minimum  clear 

1  room  (see  Fig.  8(a)).  If  vertical  clearance  of 
\rea  at^oirUng  an  accessible  route  is  reduced 
ss  than  80  tn  (rwrnincd  dimension),  a  barrier 
am  blind  or  visually-impaired  persons  shall 
rovided  (see  Fig.  8(c-l)). 

Ground  and  Floor  Surfaces. 

1*  General.  Ground  and  floor  surfaces 
g  accessible  routes  and  In  accessible  rooms 
spaces  Including  floors,  walks,  ramps. 
s.  and  curb  ramps,  shall  be  stable,  firm, 
resistant,  and  shall  comply  with  4.5. 

2  Changes  In  Level.  Changes  in  level  up 
'4  In  (6  mm)  may  be  vertical  and  without 
treatment  (see  Fig.  7(ci).  Changes  in  level 
een  1/4  In  and  1/2  In  (6  mm  and  13  mm) 
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Rg.  8  (d) 
Otflects  Mounted  on  Posts  or  Pylons 


FJg.8 
Protniding  Objects  (Continued) 
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Example  of  Protection  around  Wall-Mounted  Objects  and  Measurements  of  Clear  Widths 


Fig.  8 
Protaiding  Objects  (Continued) 


shall  be  beveled  with  a  slope  no  greater  than 
1:2  Isee  Fig.  7(d)).  Changes  In  level  greater  than 
1/2  In  (13  mm)  shall  be  accomplished  by 
means  of  a  ramp  that  compiles  with  4.7  or  4.8. 

4.5.3*  Carpet.  If  carpet  or  carpet  tUe  Is  used 
on  a  ground  or  floor  surface,  then  it  shall  be 
securely  attached;  have  a  firm  cushion,  pad,  or 
backing,  or  no  cushion  or  pad;  and  have  a  level 
loop,  textured  loop,  level  cut  pile,  or  level  cut/ 
uncut  pile  texture.  The  maximum  pile  thick- 
ness shall  be  1/2  In  (13  mm)  (see  Fig.  8(f)). 
Exposed  edges  of  carpet  shall  be  fastened  to 
floor  surfaces  and  have  trim  along  the  entire 
length  of  the  exposed  edge.  Carpet  edge  trim 
shall  comply  with  4.5.2. 
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4.5.4  Grating.  If  gratings  are  located  in 
walking  suriiaces,  then  they  shall  have  spaces 
no  greater  than  1/2  in  (13  mm)  wide  In  one 
dlrecUon  (see  Ftg.  8(g}).  If  gratings  have  elon- 
gated openings,  then  they  shall  be  placed  so 
that  the  long  dimension  Is  perpendicular  to  the 
dominant  dIrecUon  of  travel  (see  Ftg.  8(h)). 

4.6  Parking  and  Passenger  Loading 
Zones. 

4.6.1  Mtnlnmni  Number.  Parking  spaces 
required  to  be  accessible  by  4.1  shall  comply 
with  4.6.2  through  4.6.5.  Passenger  loading 
zones  required  to  be  accessible  by  4.1  shall 
comply  with  4.6.5  and  4.6.6. 
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ontlnued) 


4  Grating.  If  gratings  are  located  in 
Ling  surfaces,  then  they  shall  have  spaces 
reater  than  1/2  in  (13  nun)  wide  In  one 
:Uon  (see  Fig.  8(g}).  If  gratings  have  elon- 
d  openings,  then  they  shaU  be  placed  so 
the  long  dimension  is  perpendicular  to  the 
inant  dlrecUon  of  travel  (see  Ftg.  8(h)). 

Parking  and  Passenger  Loading 

les. 

1  Mlnlimim  Number.  Parking  spaces 
ired  to  be  accessible  by  4.1  shall  comply 
4.6.2  through  4.6.5.  Passeriger  loadtng 
s  required  to  be  accessible  by  4.1  shall 
Hg  with  4.6.5  and  4.6.6. 
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Fig.  8(g) 
Gratings 
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Fig.  8  (h) 
Grating  Orientation 


4.6  PaiUng  and  Passenger  Loading  Zones 


4.6.2  Location.  Accessible  parking  spaces 
serving  a  parUcular  building  shall  be  located 
on  the  shortest  accessible  route  of  travel  yrom 
adjiacent  parking  to  an  accessible  entrance.  In 
parking  JacHiOes  that  do  not  serve  a  particular 
building,  accessible  parking  shall  be  located  on 
the  shortest  accessible  route  of  traxxl  to  an 
accessible  pedestrian  entrance  of  the  parking 
facility.  In  buikUrxgs  wUh  multiple  accessible 
entrances  with  adjacent  parking,  accessible 
parking  spaces  shaU.  be  dispersed  and  located 
closest  to  the  accessible  entrances. 

4.6.3*  Parking  Spaces.  Accessible  parking 
spaces  shaU  be  at  least  96  in  (2440  mm)  wide. 
Parking  access  aisles  shall  be  part  of  an  acces- 
sible route  to  the  building  or  facility  entrance 
and  shall  comply  with  4.3.  Two  accessible 
parking  spaces  may  share  a  common  access 
aisle  (sec  Fig.  9).  Parked  vehicle  overhangs 
shall  not  reduce  the  clear  width  of  an  acces- 
sible route.  Parking  spaces  and  access  aisles 
shcdl  be  level  with  surface  slopes  not  exceeding 
1:50  (2%)  in  all  dtrecttans. 

4.6.4*  Signage.  Accessible  parking  spaces 
shall  be  designated  as  resented  by  a  sign 
showing  the  symbol  of  accessibility  (see  4.30.7). 
Spaces  complying  wUh  4. 1  .^5)(b)  shall  have  an 
additional  sign  "Van-Accessible"  mounted  below 
the  symbol  of  accessibility.  Such  signs  shall  be 
located  so  they  cannot  be  obscured  by  a  vehicle 
parked  in  the  space. 

4.6.5*  Vertical  Clearance.  Provide  mini- 
mum vertical  clearance  of  114  in  (2895  mn\)  at 
accessitAe  passenger  loading  zones  and  along 
at  least  one  vehlde  access  route  to  such  areas 
from  sUe  entrcavx(s)  and  exttls).  At  parking 
spaces  complytng  wtth  4.1.2(5)(b).  provide 
minimum  vertical  cleararkce  of  98  in  (2490  mm) 
at  the  parking  space  and  along  at  least  one 
vehicle  access  route  to  such  spaces  from  sUe 
enJtrcavcels)  and  exiUs). 

4.6.6  Passenger  T«oadlng  Zones.  Passenger 
loading  zones  shall  provide  an  access  aisle  at 
least  60  in  ^525  mm)  wide  and  20  ft  (240  In) 
(6100  mm)  long  adjacent  and  parallel  to  the 
vehicle  pull-up  space  (see  Fig.  10).  If  there  are 
curbs  between  the  access  aisle  and  the  vehicle 
pull-up  space,  then  a  curb  ramp  complytng 
with  4.7  shall  be  provided.  Vehicle  standing 
spaces  and  access  aisles  shall  be  level  with 
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Fig.  9/ 
Dimensions  of  Parking  Spaces 


surface  slopes  not  exceeding  1:50  (2)6i  tn  cdl 
directions. 

4.7  Cuzb  Ramps. 

4.7.1  Location.  Curb  ramps  complying  with 
4.7  shall  be  provided  wherever  an  accessible 
route  crosses  a  curb. 

4.7.2  Slope.  Slopes  of  curb  ramps  shall 
comply  with  4.8.2.  The  slope  shall  be  measured 
as  shown  in  Fig.  11.  TrcaxstUons  from  ramps  to 
walks,  gutters,  or  streets  shall  bejlush  and  free 
of  abrupt  changes.  Maximum  slopes  ofacyolning 
gutters,  road  surface  immediatehj  adjacent  to 
the  curb  ramp,  or  accessible  route  shall  not 
exceed  1:20. 

4.7.3  Width.  The  minimum  width  of  a  curb 
ramp  shaU  be  36  In  (915  mm),  exclusive  of 
flared  sides. 

4.7.4  Surfiice.  Surfaces  of  curb  ramps  shall 
comply  with  4.5. 

4.7.5  Sides  of  Cuxb  Ramps.  If  a  curb  ramp 
is  located  where  pedestrians  must  walk  across 
the  ramp,  or  where  it  is  not  protected  by  hand- 
rails or  guardrails,  it  shall  have  flared  sides;  the 
maximum  slope  of  the  flare  shall  be  1: 10  (see 
Fig.  12(a)).  Curb  ramps  with  returned  curbs 


may  be  used  where  pedestrians  would  not 
normally  walk  across  the  ramp  (see  Fig.  12(b)). 

4.7.6  BuUt-ap  Ciub  Ramps.  Built-up  curb 
ramps  shaU  be  located  so  that  they  do  not 
project  into  vehicular  traffic  lanes  (see  Fig.  13). 

4.7.7  Detectable  Wamiimg.  a  curb  ramp 
shall  have  a  detectable  warning  complying  with 
4.29.2.  The  delectable  warning  shall  extend  the 
full  width  and  depth  of  the  curb  ramp. 

4.7.8  Obstructions.  Curb  ramps  shall  be 
located  or  protected  to  prevent  their  obstruc- 
tion by  paiked  vehicles. 

4.7.9  Location  at  Mariied  Crossings. 

Curb  ramps  at  marked  crossings  shall  be 
wholly  contained  within  the  markings,  exclud- 
ing any  flared  sides  (see  Fig.  15). 

4.7.10  Diagonal  Curb  Ramps.  If  diagonal 
(or  comer  type)  curb  ramps  have  returned 
curbs  or  other  well-defined  edges,  such  edges 
shall  be  parallel  to  the  direction  of  pedestrian 
flow.  The  bottom  of  diagonal  curb  ramps  shall 
have  48  in  (1220  mm)  minimum  clear  space  as 
shown  in  Fig.  15(c)  and  (d).  If  diagonal  curb 
ramps  are  provided  at  marked  crossings,  the 
48  in  (1220  mm)  clear  space  shall  be  within  the 
markings  (see  Fig.  15(c)  and  (d)).  If  diagonal 
curb  ramps  have  flared  sides,  they  shall  also 
have  at  least  a  24  in  (610  mm)  long  segment 

of  straight  curb  located  on  each  side  of  the 
curb  ramp  and  within  the  marked  crossing 
(see  Fig.  15(c)). 


240  min 


Fig.  10 
Access  Aisle  at  Passenger  Loading  Zones 
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4.8.2*  Slope  and  Rise. 

slope  shall  be  used  for  an) 
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may  be  used  where  pedestrians  would  not 
normally  walk  across  the  ramp  (see  Fig.  12(b)). 

4.7.6  Boilt-up  Cuib  Ramps.  BuUt-up  curb 
ramps  shall  be  located  so  that  they  do  not 
project  into  vehicular  trafiic  lanes  (see  Fig.  13). 

4.7.7  Detectable  Wtunings.  a  curb  ramp 
shall  have  a  detectable  warning  complying  with 
4.29.2.  The  detectable  warning  shall  extend  the 
full  width  and  depth  of  the  curb  ramp. 

4.7.8  Obstructions.  Curb  ramps  shall  be 
located  or  protected  to  prevent  their  obstruc- 
tion by  parked  vehicles. 

4.7.9  Location  at  Mailied  Crossings. 

Curb  ramps  at  marked  crossings  shall  be 
wholly  contained  within  the  markings,  exclud- 
ing any  flared  sides  (see  Fig.  15). 

4.7.10  Diagonal  Curb  Ramps.  If  diagonal 
(or  comer  type)  curb  ramps  have  returned 
curbs  or  other  well-deflned  edges,  such  edges 
shall  be  parallel  to  the  direction  of  pedestrian 
flow.  The  bottom  of  diagonal  curb  ramps  shall 
have  48  in  (1220  mm)  minimum  dear  space  as 
shown  in  Fig.  15(c)  and  (d).  If  diagonal  curb 
ramps  are  provided  at  marked  crossings,  the 
48  in  (1220  mm)  clear  space  shall  be  within  the 
markings  (see  Fig.  15(c)  and  (d)).  If  diagonal 
curb  ramps  have  flared  sides,  they  shall  also 
have  at  least  a  24  in  (610  mm)  long  segment 

of  straight  curb  located  on  each  side  of  the 
curb  ramp  and  within  the  marked  crossing 
(see  Fig.  15(c)). 


240  mm 


Fig.  10 
Access  Aisle  at  Passenger  Loading  Zones 
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4.8  Ramps 
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Flg.n 
Measurement  of  Curb  Ramp  Slopes 
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(a) 
Flared  Sides 


/fX  is  less  than  46 /n. 

Own  the  slope  of  the  flared  aUe 

shell  not  exceed  1:12. 


(b) 
Returned  Cufto 


Fig.  12 
Sides  of  Curb  Ramps 


4.7.11  Islands.  Any  raised  islands  in  cross- 
ings shall  be  cut  through  level  with  the  street 
or  have  curb  ramps  at  both  sides  and  a  level 
area  at  least  48  in  (1220  mm)  long  between  the 
curb  ramps  In  the  part  of  the  island  intersected 
by  the  crossings  (see  Fig.  15(a)  and  (b)). 

4.8  Ramps. 

4.8. 1*  General.  Any  part  of  an  accessible 
route  with  a  slope  greater  than  1:20  shall  be 
considered  a  ramp  and  shall  comply  with  4.8. 

4.8.2*  Slope  and  Rise.  The  least  possible 
slope  shaU  be  used  for  any  ramp.  The  maxi- 
mum slope  of  a  ramp  in  new  construction  shall 
be  1:12.  The  maximum  rise  for  any  run  shall 
be  30  in  (760  mm)  (see  Fig.  16).  Curb  ramps 


and  ramps  to  be  constructed  on  existing  sites 
or  in  existing  buildings  or  facilities  may  have 
slopes  and  rises  as  aUowed  tn  4.1.6(3)(a}  if 
space  limitations  prohibit  the  use  of  a  1:12 
slope  or  less. 
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Fig.  15 
Cuib  Ramps  at  Maiked  Crossings 
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Fig.  15 

at  Marked  Crossings 


4.8IUmp« 
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ttv*l  Landing 


Surface  ol  Ramp 


Laval  Landing 


Hofteontal  Protactton  or  Run 
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ft                      m 

1:12  to  <  1:16     30        760 
1:16  to  <  1:20     30        760 

30                        9 
40                     12 

Fig.  16 
Components  of  a  Single  Ramp  Run  and  Sample  Ramp  Dimensions 


il 


4.8.3  Clear  Width.  The  minimum  clear  width 
of  a  ramp  shall  be  36  In  (915  mm). 

4.8.4*  Landings.  Ramps  shall  have  level 
landings  at  bottom  and  top  of  each  ramp  and 
each  ramp  run.  I^andlngs  shall  have  the  follow- 
ing features: 

(1)  The  landing  shaU  be  at  least  as  wide  as 
the  ramp  run  leading  to  it. 

(2)  The  landing  length  shall  be  a  minimum  of 
60  in  (1525  mm)  clear. 

(3)  If  ramps  change  direction  at  landings,  the 
minimum  landing  size  shall  be  60  in  by  60  in 
(1525  mm  by  1525  mm). 

(4)  If  a  doorway  Is  located  at  a  landing,  then 
the  area  in  front  of  the  doorway  shall  comply 
with  4.13.6. 

4.8.5*  EUmdralla.  If  a  ramp  run  has  a  rise 
greater  than  6  in  (150  mm)  or  a  horizontal 
projection  greater  than  72  in  (1830  mm),  then 
it  shall  have  handrails  on  both  sides.  Handrails 
are  not  required  on  curb  ramps  or  acHacent  to 
seating  m  assembly  areas.  Handrails  shall 
comply  with  4.26  and  shall  have  the  following 
features: 


(1)  HandraUs  shall  be  provided  along  both 
sides  of  ramp  segments.  The  inside  handrail 
on  switchbaclc  or  dogleg  ramps  shall  always 
be  continuous. 

(2)  If  handrails  are  not  continuous,  they 
shall  extend  at  least  12  \n  (305  mm)  beyond  the 
top  and  tx>ttom  of  the  ramp  segment  and  shall 
be  parallel  with  the  floor  or  ground  surface 
(see  Fig.  17). 

(3)  The  clear  space  between  the  handrail  and 
the  wall  shall  be  1  •  1/2  in  (38  mm). 

(4)  Gripping  surfaces  shall  be  continuous. 

(5)  7bp  of  handrail  gripping  surfaces  shall  be 
mounted  between  34  in  and  38  in  (865  mm  and 
965  mm)  above  ramp  surfaces. 

16)  Ends  of  harvdratls  shall  be  either  rounded 
or  returned  smoothly  tojloor,  uxdL  or  post. 

17)  Harvdratls  shall  not  roUde  wUhtn  their 
JUttrms. 

4.8.6  Croaa  Slope  and  Suiftces.  The  cross 
slope  of  ramp  surfaces  shall  be  rio  greater  than 
1:50.  Ramp  surfaces  shaU  comply  with  4.5. 
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4.8.7  Bdfe  Protectloa.  Ramps  and  landli^s 
with  drop-offs  shall  have  curbs,  walls,  railings, 
or  projecting  surfaces  that  prevent  people  from 
slipping  off  the  ramp.  Ctirbs  shaH  be  a  mini- 
mum of  2  in  (50  mm)  high  (see  Fig.  17). 

4.8.8  Outdoor  Conditions.  Outdoor  ramps 
and  their  approaches  shall  be  designed  so  that 
water  will  not  accumulate  on  walking  surfaces. 

4.9  Stairs. 

4.0.1*  Ifiwiiniifn  Number.  Stairs  required  to 
be  accessible  by  4.1  shall  comply  with  4.9. 

4.0.2  Trcttds  aad  Risers.  On  any  given 
flight  of  stairs,  all  steps  shall  have  unlfonn 
riser  heights  and  uniform  tread  widths.  Stair 
treads  shall  be  no  less  than  1 1  In  (280  mm) 
wide,  measured  fnan  riser  to  riser  (see  Fig. 
18(a)).  Open  risers  are  r¥3t  pemUtted. 

4.0.3  Notfngs.  The  undersides  of  nosings 
shall  not  be  abrupt.  The  radius  of  cunrature  at 
the  leadkig  edge  of  the  tread  ahaU  be  no  greater 
than  1/2  in  (13  mm).  Rteers  shall  be  stoped  or 
the  underside  of  the  no^ig  shall  have  an  ai^le 
not  less  than  60  degrees  from  the  horizontal. 
^k>sings  shall  project  no  more  than  1-1/2  In 
(38  mm)  (see  Fig.  18). 

4.0.4  Handrails.  Stafrways  shall  have  hand- 
rails at  both  sides  of  all  stairs.  Handrails  shall 
comptyr  with  4.26  and  shaU  have  the  fcdlowkig 
featvires: 

(1)  Handrails  shall  be  continuous  along 
both  sides  of  stairs.  The  inside  handrail  on 
switchback  or  dogl^  stairs  shall  always  be 
continuous  (see  Fig.  19(a)  and  (b)). 

(2)  If  handrails  are  not  continuous,  they 
shall  extend  at  least  12  in  (305  mm)  beyond  the 
top  riser  and  at  least  12  in  (305  mm)  plus  the 
width  of  one  tread  beytxid  the  bottom  riser.  At 
the  top,  the  extension  shall  be  parallel  with  the 
floor  or  ground  surface.  At  the  bottcxn,  the 
handrail  shall  continue  to  slope  for  a  distance 
of  the  width  of  one  tread  from  the  bottom  riser, 
the  remainder  of  the  extension  shall  be  hori- 
zontal (see  Fig.  19(c)  and  (d)).  Handrail  exten- 
sions shall  comply  with  4.4. 

(3)  The  clear  space  between  handrails  and 
wallshaUbe  1-1/2  m  (38  mm). 


(4)  Gripping  siirfaces  shaU  be  iminterrupted 
by  newel  posts,  other  construction  elements,  or 
obstructions. 

(5)  Top  ofhandraA  gripping  surface  shaU  be 
mounted  bebveen  34  in  and  38  m  (665  mm  and 
965  mmi  above  stat-  nosings. 

(6)  Ends  c^handra&s  shall  be  either  rounded 
or  returned  smoothly  tojioor.  wall  or  post 

(7)  HancbxUls  shall  nt^  rotaie  within  their 
fittings. 

4.0.B  Detectable  Warnings  at  Stairs. 

ffieserve(0' 

4.0.8  0«rtdoor  Conditions.  Outdoor  stairs 
and  their  approaches  shall  be  designed  so  that 
water  wlU  not  accumulate  cm  walking  surfaces. 

4.10  ElcTStors. 

4.10.1  GeneraL  Accessible  elevators  shall 
be  on  an  accesstt)le  route  and  shall  comi^ 
wtth  4. 10  and  with  the  ASME  A  i  7.  J  -  J  990. 
Safety  Code  for  Elevators  and  E^scalators. 
Freight  elevators  shall  thU  be  considered  as 
meeting  the  requirements  of  this  section  unless 
the  only  elevators  provided  are  used  as  combi- 
nation passenger  and  freight  elevators  for  the 
public  and  employees. 

4.10.2  Automatic  Operation.  Elevator 
operatiMi  shall  be  autcnnatic.  Each  car  shall 
be  equin)ed  wtth  a  self-leveling  feature  that 
will  automatically  bring  the  car  to  floor  land- 
ings within  a  tolerance  of  1/2  in  (13  mm) 
under  rated  loading  to  zero  loading  conditions. 
This  self-leveling  feature  shall  be  automatic 
and  indeperxlent  of  the  operating  device  and 
shaU  correct  the  overtravel  or  undertravel. 

4.10.3  Hall  Call  Buttons.  Call  buttons  in 
elevator  lobbies  and  halls  shall  be  centered  at 
42  In  (1065  mm)  above  the  floor.  Such  call 
buttons  shall  have  visual  signals  to  indicate 
when  each  call  is  registered  and  when  each 
call  is  answered.  Call  buttons  shall  be  a  mini- 
mum of  3/4  In  ( 19  mm)  In  the  smallest  dimen- 
sion. The  button  designating  the  up  direction 
shall  be  on  top.  (Sec  Fig.  20.)  Buttons  shall  be 
raised  or  flush.  Otifects  mourxted  beneath  hall 
call  buttons  shaU  rwt  pn^ect  into  the  elevator 
lobby  more  than  4  in  (100  mm). 
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4.10BleTaton 


(4)  Clipping  surfaces  shall  be  uninterrupted 
by  newel  posts,  other  construction  elements,  or 
obstructions. 

(5^  Top  ofhandrai  gtipptng  surface  shall  be 
mounted  between  34  ti  and  38  tn  (665  mm  and 
965  mm)  above  stat  nosttgs. 

(&  Ends  (^handra&s  shall  be  either  rounded 
or  returned  smoothly  tojtoor,  tvaU  or  post 

(7)  HanctraOs  shall  not  rotate  within  thet 
fitOngs. 

4.9.5  DeUctable  WanliifB  at  Stain. 

(Reserved). 

4.9.6  Oirtdoor  Cendltloaa.  Outdoor  stairs 
and  their  approaches  shall  be  desired  so  that 
water  wlU  not  accumulate  on  walking  siufaces. 

4.10EleTatora. 

4.10.1  OeacraL  Accessible  elevators  shall 
be  on  an  accesstt)Ie  route  and  shall  comply 
with  4.10  and  with  the  ASME  A  17.1  1990. 
Safety  Code  for  Elevators  and  E^scalators. 
Freight  elevators  shall  not  be  considered  as 
meeting  the  requirements  of  this  section  unless 
the  only  elevators  provided  are  used  as  combi- 
nation passenger  and  freight  elevators  for  the 
public  and  employees. 

4.10.2  Autmnatlc  Operation.  Elevator 
operatlcm  shall  be  autcxnatlc.  Each  car  shall 
be  equl{^)ed  with  a  self-leveling  featiire  that 
will  automatically  bring  the  car  to  floor  land- 
ings within  a  tolerance  of  1/2  In  (13  mm) 
under  rated  loading  to  zero  loading  conditions. 
This  self-leveling  feature  shall  be  automatic 
and  indepeixlent  of  the  operating  device  and 
shall  correct  the  overtravel  or  undertravel. 

4.10.3  Hall  Call  Birttons.  Call  buttons  in 
elevator  lobbies  and  halls  shall  be  centered  at 
42  In  (1065  mm)  above  the  floor.  Such  call 
buttons  shall  have  visual  signals  to  indicate 
when  each  call  Is  registered  and  when  each 
can  is  answered.  Call  buttons  shall  be  a  mini- 
mum of  3/4  in  (19  mm)  m  the  smallest  dimen- 
sion. The  button  designating  the  up  direction 
shall  be  on  top.  (See  Fig.  20.)  Buttons  shaR  be 
raised  or  flush.  Otfjects  mounted  beneath  haU 
call  buttons  shaU  notprqfect  into  the  elevator 
lobt)y  more  than  4  in  (100  mm). 
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1 1  Examples  of  Edge  Protection  and  Handrail  Extensions 
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Elevition  of  Center  Handitf 


(a) 
Plan 


12  win  I 


^ 


^ 


r 


12min 


306 


n 


I 


j 


(C) 

Extension  at  Bottom  of  Run 
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X  Is  the  12  in  minimum  hmndnU  extension  required 
at  each  top  riser. 

Y  Is  the  minimum  handrail  ejOrnslor  of  12  in  plus  the 
width  of  one  tread  that  Is  required  at  each  bottom  riser. 


Extension  at  Top  of  Run 


Fig.19 
Stair  Handrails 


[iOTE:  The  automatic  door  reoper 
object  passes  through  either  line  A 
represent  the  vertical  locations  of  tt 
requlrlrfg  contact 

Fig.  2 
Hoistway  and  Elev 


4.10.4  Han  Lanterns.  > 

signal  shaD  be  provided  at 
entrance  to  indicate  whict 
call.  Audible  signals  shall 
up  direction  and  twice  for 
shall  have  verbal  annuncl 
"down.*  Visible  signals  shi 
features: 

(1)  Hall  lantern  fixtures 
that  their  centerllne  is  at  1 
above  the  lobby  floor.  (Sec 

(2)  Visual  elements  shal 
(64  nun)  in  the  smallest  dj 

(3)  Signals  shaU  be  vlsil 
of  the  hall  call  button  (see 
lanterns  located  In  cars,  v 
ity  of  hall  call  buttons,  an 
above  requirements,  shall 
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Bevaiion  of  Center  Handrail 


Extension  at  Top  of  Run 


NOTE  The  automatic  door  reopening  device  is  activated  If  an 
object  passes  through  either  line  A  or  line  B.  Line  A  and  line  B 
represent  the  vertical  locations  of  the  door  reoperilng  device  rKX 
requiring  contact 

Fig.  20 
Hoistway  and  Elevator  Entrances 


II 

4.10.4  Hall  Lanterns.  A  visible  and  audible 
signal  shaD  be  provided  at  each  hoistway 
entrance  to  indicate  which  car  is  answering  a 
call.  Audible  signals  shall  sound  oixre  for  the 
up  direction  and  twice  for  the  down  direction  or 
shall  have  verbal  annunciators  that  say  "up*  or 
'down.'  Visible  signals  shall  have  the  following 
features:  : 

(1)  Hall  lantern  fixtures  shaD  be  mounted  so 
that  their  centerllne  is  at  least  72  in  (1830  mm) 
above  the  lobby  floor.  (See  Fig.  20.) 

(2)  Visual  elements  shall  be  at  least  2-1/2  in 
(64  mm)  in  the  smallest  dimension. 

(3)  Signals  shaU  be  visible  from  the  vicinity 
of  the  hall  call  button  (see  Fig.  20).  In-car 
lanterns  located  in  cars,  visible  from  the  vicin- 
ity of  hall  call  buttons,  and  conforming  to  the 
above  requirements,  shall  be  acceptable. 


4.10.5  Raised  and  Braille  caiaracten  on 
Holstwa7  Entrances.  All  elevator  hoistway 
entrances  shall  have  raised  and  BrafUe  floor 
designations  provided  on  both  jambs.  The 
centerllne  of  the  characters  shall  be  60  in 
(1525  mm)  aboue  finish  floor.  Such  characters 
shall  be  2  in  (50  mm)  high  and  shall  comply 
with  4.30.4.  Permanently  applied  plates  are 
acceptable  If  they  are  permanently  fixed  to  the 
Jambs.  (See  Fig.  20). 

4.10.6*  Door  ProtectiTe  and  Reopening 
Device.  Elevator  doors  shall  open  and  close 
automatically.  They  shall  be  provided  with  a 
reopening  device  that  will  stop  and  reopen  a 
car  door  and  hoistway  door  automatically  if 
the  door  becomes  obstructed  by  an  object  or 
person.  The  device  shall  be  capable  of  complet- 
ing these  operations  without  requiring  contact 
for  an  obstruction  passing  through  the  openli^ 
at  heights  of  5  in  and  29  in  (125  mm  and 
735  mm)  above  finish  floor  (see  Fig.  20).  Door 
reopening  devices  shall  remain  effective  for  at 
least  20  seconds.  After  such  an  interval,  doors 
may  close  in  accordaiKe  with  the  requirements 
ofASAfEA17.i-J990. 

4.10.7*  Door  and  Signal  Timing  for  Hall 
Calls.  The  minimum  acceptable  time  fi'om 
notification  that  a  car  is  answering  a  call  until 
the  doors  of  that  car  start  to  close  shall  be 
calculated  from  the  following  equation: 

T  =  D/(1.5  ft/s)  orT  =  D/(445  mm/s) 

where  T  total  time  in  seconds  and  D  distance 
(In  feet  or  millimeters)  from  a  point  in  the  lobby 
or  corridor  60  In  (1525  mm)  directly  in  front  of 
the  farthest  call  button  controlling  that  car  to 
the  centerUne  of  its  hoistway  door  (see  Fig.  21). 
For  cars  with  tn-car  lanterns.  T  begins  when 
the  lantern  Is  visible  from  the  vicinity  of  hall 
call  buttons  and  an  audible  signal  is  sounded. 
The  mintnum  aaxptabie  nottf^aOon  time  shall 
be  5  seconds. 

4.10.8  Door  Delaj  lior  Car  Calls.  The 

minimum  time  for  elevator  doors  to  remain 
fully  open  in  response  to  a  car  call  shall  be 
3  seconds. 

4.10.9  Floor  Plan  of  Elevator  Cars.  The 

floor  area  of  elevator  cars  shall  provide  space 
for  wheelchair  users  to  enter  the  car,  maneuver 
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Fig.  21 
Graph  of  Timing  Equation 
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wtthln  reach  of  controls,  and  exit  from  the  car. 
Acceptable  door  opening  and  Inside  dimensions 
shall  be  as  shown  In  Fig.  22.  The  clearance 
between  the  car  platform  sill  and  the  edge  of 
any  holstway  laridlng  shaU  be  no  greater  than 
1-1/4  In  (32  mm). 

4.10.10  Floor  Sur&ces.  Floor  surfaces  shaU 
comply  with  4.5. 

4.10.11  Ulumliutlon  Lerels.  The  level  of 
Illumination  at  the  car  controls,  platform,  and 
car  threshold  and  landing  sill  shall  be  at  least 
5  footcandles  (53.8  lux). 

4.10.12*  Car  Controls.  Elevator  control 
panels  shall  have  the  foUowing  features: 

(1)  Buttons.  AD  control  buttons  shall  be  at 
least  3/4  in  (19  mm)  in  their  smallest  dimen- 
sion. They  shaU.  be  raised  or  flush. 

(2)  Tactile.  Braflte.  and  Visual  Control  Indi- 
cators. All  control  buttons  shall  be  designated 
by  BralUe  and  by  raised  standard  alphabet 
characters  for  letters,  arable  characters  for 
munerals.  or  standard  symbols  as  shown  In 
Fig.  23(a).  and  as  required  In  ASMEA17.11990. 
Raised  and  BralUe  characters  and  symbols 
shall  comply  with  4.30.  The  call  button  for  the 
main  entry  floor  shaU  be  designated  by  a  raised 
star  at  the  left  of  the  floor  designation  (see  Fig. 
23(a)).  All  raised  designations  for  control  but- 
tons shall  be  placed  immediately  to  the  left  of 
the  button  to  which  they  apply.  Applied  plates. 
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Fig.  22 
Minimum  Dimensions  of  Elevator  Cars 
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permanently  attached,  are  an  acceptable 
means  to  provide  raised  control  designations. 
Floor  buttons  shall  be  provided  with  visual 
indicators  to  show  when  each  call  is  registered. 
The  visual  Indicators  shall  be  extinguished 
when  each  call  Is  answered. 

(3)  Height.  All  floor  buttons  shall  be  no 
higher  than  54  in  (1370  mm)  above  thcJirUsh 
floor /or  side  approach  and  48  in  (1220  mm) 
forfront  approach.  Emergency  controls,  includ- 
ing the  emergency  alarm  and  emergency  stop, 
shall  be  grouped  at  the  bottom  of  the  panel 
and  shall  have  their  centerllnes  no  less  than 
35  in  (890  mm)  above  the  finish  floor  (see  Fig. 
23(a)  and  (b)). 


(4)  Location.  Controls  si 
front  wall  if  cars  have  cent 
and  at  the  side  wall  or  at  t 
to  the  door  if  cars  have  sid 
(see  Fig.  23(c)  and  (d)). 

4.10.13*  Car  Position  1 

elevator  cars,  a  visual  car  ] 
shall  be  provided  above  th( 
or  over  the  door  to  show  th 
elevator  in  the  holstway.  A 
stops  at  a  floor  served  by  t 
corresponding  numerals  si 
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4.10.13*  Car  PosiUon  Indicators 


permanently  attached,  are  an  acceptable 
means  to  provide  raised  control  designations. 
Floor  buttons  shall  be  provided  with  visual 
indicators  to  show  when  each  call  Is  registered. 
The  visual  Indicators  shall  be  extinguished 
when  each  call  Is  answered. 

(3)  Height.  All  noor  buttons  shall  be  no 
higher  than  54  in  (1370  mm)  above  theftntsh 
floor /or  side  approach  and  48  in  (1220  mm) 
for  front  approach.  Emergency  controls,  includ- 
ing the  emergency  alann  and  emergency  stop, 
shall  be  grouped  at  the  bottom  of  the  panel 
and  shall  have  their  centerllnes  no  less  than 
35  In  (890  mm)  above  the  finish  floor  (see  Fig. 
23(a)  and  (b)). 
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(b) 
Car  Control  Height 


Alternate  Locations  of  Panel 
with  Center  Opening  Door 


(d) 

AHemate  Locations  of  Panel 

with  Side  Opening  Door 


Fig.  23 
Car  Controls 


N 
(4)  Location.  Controls  shall  be  located  on  a 
front  wall  If  cars  have  center  opening  doors, 
and  at  the  side  wall  or  at  the  front  wall  next 
to  the  door  If  cars  have  side  opening  doors 
(see  Fig.  23(c)  and  (d)). 

4.10.13*  Gar  Position  Indicators.  In 

elevator  cars,  a  visual  car  position  Indicator 
shall  be  provided  above  the  car  control  panel 
or  over  the  door  to  show  the  position  of  ihe 
elevator  In  the  holstway.  As  the  car  passes  or 
stops  at  a  floor  served  by  the  elevators,  the 
corresponding  numerals  shall  illuminate. 


and  an  audible  signal  shall  sound.  Numerals 
shall  be  a  minimum  of  1/2  in  (13  mm)  high. 
The  audible  signal  shall  be  no  less  than 
20  decibels  with  a  frequency  no  higher  than 
1500  Hz.  An  automatic  verbal  announcement 
of  the  floor  number  at  which  a  car  stops  or 
which  a  car  passes  may  be  substituted  for  the 
audible  signal. 

4.10.14*  Emeifency  Commimications. 

If  provided,  emergency  two-way  communica- 
tion systems  between  the  elevator  and  a  point 
outside  the  holstway  shall  comply  with  ASME 
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A17.1-1990.  The  hlgheat  operable  part  of  a 
two-way  communication  system  shall  be  a 
maxtmum  ot  48in  (1220  mm)  £rom  the  floor 
of  the  car.  It  shall  be  identified  by  a  raised 
symbol  and  lettering  complying  with  4.30  and 
located  adjacent  to  the  device.  If  the  system 
uses  a  handset  then  the  length  of  the  cord 
fixim  the  panel  to  the  handset  shall  be  at 
least  29  in  (735  mm).  Ifthe  system  is  located 
in  a  dosed  cxmrpartment  the  compartment  door 
hardware  shall  cor\farm  to  4.27,  ContrcAs  and 
Operating  MedrarUsms.  The  emergency  inter- 
commwTicatlon  system  shall  not  require  voice 
communication. 

4.11  Platfonn  Lifts  (Wheelchair 
Lifts)' 

4.11.1  Location.  Platform  tffts  (wheelchair 
liftsi  permitted  by  4.1  shall  comply  with  the 
requirements  of  4.11. 

4.11.2*  Other  Requirements.  If  platform 
lifts  (wheelchair  lifts)  are  used,  they  shall 
comply  with  4.2.4.  4.5.  4.27.  and  ASMEA17.1 
Safety  Code  for  Elevators  and  Escalators. 
SectlonXX,  1990. 

4.11.3  Entrance.  If  platform  lifts  are  used 
then  they  shall  facilitate  urvassisted  entry, 
operation,  and  exit  from  the  lift  in  compliance 
with  4.1 1.2. 

4.12  Windows. 
4.12.1*  General.  (Reserved). 
4.12.2*  Window  Hardware.  (Reserved). 

4.13  Doors. 

4.13.1  General.  Doors  required  to  be  acces- 
sible by  4.1  shall  comply  with  the  requirements 
of  4.13. 

4.13.2  RevolTing  Doors  and  Tunistiles. 

Revolving  doors  or  turnstiles  shall  not  be 
the  only  means  of  passage  at  an  accessible 
entrance  or  along  an  accessible  route.  An 
accessible  gate  or  door  shall  be  provided  adya- 
cent  to  the  turnstile  or  revolvirrg  door  aryd  shall 
be  so  designed  as  to  facilitate  the  same  use 
pattern. 


4.13.3  Gates.  Gates,  including  ticket  gates. 
shaU  meet  all  applicable  qjeclfications  d[  4. 13. 

4.13.4  Double-Leaf  Doorways.  If  doorways 
have  two  independerxOy  operated  door  leaves, 
then  at  least  one  leaf  shaU  meet  the  specifica- 
tions in  4. 13.5  and  4. 13.6.  That  leaf  shall  be 
an  active  leaf.  . 

4.13.5  Clear  ^dth.  Doorways  shaU  have  a 
minimum  clear  opening  of  32  In  (815  mm)  with 
the  door  open  90  degrees,  measured  between 
the  face  of  the  door  and  the  opposite  stop  (see 
Fig.  24(a).  (b).  (c),  and  (d)).  Openings  more  than 
24  in  (610  mm)  In  depth  shall  comply  with 
4.2.1  and  4.3.3  (see  Fig.  24(e)). 

EXCEFTION:  Doors  not  requiring  fidl  user 
passage,  such  as  shallow  closets,  may  haix 
the  dear  opening  reduced  to  20  in  (510  mm) 
minimum. 

4.13.6  Maneuvering  Clearances  at 

Doors.  Minimum  maneuvering  clearances  at 
doors  that  are  not  automatic  or  power-assisted 
shall  be  as  shown  in  Fig.  25.  The  floor  or 
ground  area  within  the  required  clearances 
shall  be  level  and  clear. 

EXCEPTION:  Entry  doors  to  acute  care  hospital 
bedrooms  for  in-patients  shall  be  exempted 
from  the  requirement  for  space  at  the  latch 
side  of  the  door  (see  dimension  "x"  in  Fig.  25) 
if  the  door  is  at  least  44  in  ( 1 120  mm)  wide. 

4.13.7  Two  Doors  in  Series.  The  minimum 
space  between  two  hinged  or  pivoted  doors  in 
series  shall  be  4S  in  (1220  mm)  plus  the  width 
of  any  door  swinging  into  the  space.  Doors  in 
series  shall  swing  either  in  the  same  direction 
or  away  from  the  space  between  the  doors 
(see  Fig.  26). 

4.13.8*  Thresholds  at  Doorways. 

Thresholds  at  doorways  shall  not  exceed  3/4  in 
(19  mm)  in  height  for  exterior  sliding  doors  or 
1/2  In  (13  mm)  for  other  types  of  doors.  Raised 
thresholds  and  floor  level  changes  at  accessible 
doorways  shall  be  beveled  with  a  slope  no 
greater  than  1:2  (see  4.5.2). 

4.13.9*  Door  Hardware.  Handles,  pulls, 
latches,  locks,  and  other  operatliig  devices  on 
accessible  doors  shall  have  a  shape  that  is  easy 


to  grasp  with  one  hand  a 
tight  grasping,  tight  pine 
the  wrist  to  operate.  Lev< 
nisms.  push-type  mecha 
handles  are  acceptable  d 
doors  are  fully  open,  ope 
be  exposed  and  usable  fi 
ware  required  for  access\ 
be  mounted  no  higher  the 
above  finished  floor. 

4.13.10*  Door  Closer 

closer,  then  the  sweep  p< 
shall  be  adjusted  so  that 
tlon  of  70  degrees,  the  d< 
3  seconds  to  move  to  a  p 
from  the  latch.  measure( 
of  the  door. 
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4.13  Doors 


4.13.3  0«tes.  Gates,  including  ticket  gates. 
shaU  meet  all  applicable  specifications  ^  4. 13. 

4.13.4  Double-Leaf  Doorways.  If  doonvays 
have  two  tndependenOy  operated  door  leaves, 
then  at  least  one  leaf  shall  meet  the  specifica- 
tions in  4. 13.5  and  4. 13.6.  That  leaf  shall  be 
an  active  leaf. 

4.13.5  Clear  l^dth.  Doorways  shall  have  a 
minimum  dear  opening  of  32  In  (815  mm)  with 
the  door  open  90  degrees,  measured  between 
the  face  of  the  door  and  the  opposite  stop  (see 
Fig.  24(a).  (b).  (c),  and  (d)).  Openings  more  than 
24  in  (610  mm)  in  depth  shall  comply  with 
4.2.1  and  4.3.3  (see  Fig.  24(e)). 

EXCEPTION:  Doors  Tvot  requiring  JisJJL  user 
passage,  such  as  shaUow  closets,  may  have 
the  dear  opening  reduced  to  20  in  (510  nvn) 
mtntrnuiTL 

4.13.6  Maneuvering  Clearances  at 
Doors.  Minimum  maneuvering  clearances  at 
doors  that  are  not  automatic  or  power-assisted 
shall  be  as  shown  in  Fig.  25.  The  floor  or 
ground  area  within  the  required  clearances 
shall  be  level  and  clear. 

EXCEPTION:  Entiy  doors  to  acute  care  hospital 
bedrooms  for  in-patients  shall  be  exempted 
from  the  requirement  for  space  at  the  latch 
side  of  the  door  (see  dimension  'x"  in  Fig.  25) 
if  the  door  is  at  least  44  in  (1120  mm)  wide. 

4.13.7  Two  Doors  In  Series.  The  minimum 
space  between  two  hinged  or  pivoted  doors  in 
series  shall  be  48  in  (1220  mm)  plus  the  width 
of  any  door  swinging  into  the  space.  Doors  in 
series  shall  swing  either  in  the  same  direction 
or  away  from  the  space  between  the  doors 
(see  Fig.  26). 

4.13.8*  Thresholds  at  Doorways. 

Thresholds  at  doorways  shall  not  exceed  3/4  in 
(19  mm)  in  height  for  exterior  sliding  doors  or 
1/2  in  (13  mm)  for  other  types  of  doors.  Raised 
thresholds  and  floor  level  changes  at  accessible 
doorways  shall  be  beveled  with  a  slope  no 
greater  than  1:2  (see  4.5.2). 

4.13.9*  Door  Hardware.  Handles,  pulls, 
latches,  locks,  and  other  operating  devices  on 
accessible  doors  shall  have  a  shape  that  is  easy 
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(b) 
Hinged  Door 
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(c) 
Sliding  Door 


Folding  Door 


(e) 
Maximum  Dooramy  Depth 


Fig.  24 
dear  Doorway  Width  and  Depth 


to  grasp  with  one  hand  and  does  not  require 
tight  grasping,  tight  pinching,  or  twisting  of 
the  wrist  to  operate.  Lever-operated  mecha- 
nisms, push-type  mechanisms,  and  U-shaped 
handles  are  acceptable  designs.  When  sliding 
doors  are  fully  open,  operating  hardware  shall 
be  exposed  and  usable  from  both  sides.  Hard- 
ware required  Jor  accessible  door  passage  shaU. 
be  mounted  no  higher  than  48  in  (1220  mm) 
above  finished  Jhocx: 

4. 13. 10*  Door  Closers.  If  a  door  has  a 
closer,  then  the  sweep  period  of  the  closer 
shall  be  adjusted  so  that  from  an  open  posi- 
tion of  70  degrees,  the  door  will  take  at  least 
3  seconds  to  move  to  a  point  3  in  (75  mm) 
from  the  latch,  measured  to  the  leading  edge 
of  the  door. 


4.13.11*  Door  Opening  Force.  The  maxi- 
mum force  for  pushing  or  pulling  open  a  door 
shall  be  as  follows: 

( 1)  Fire  doors  shall  have  the  minimum 
opening  force  allowable  by  the  appropriate 
administrative  authority. 

(2)  Other  doors. 

(a)  exterior  hinged  doors:  (Reserved). 

(b)  interior  hinged  doors:  5  Ibf  (22.2N) 

(c)  sliding  or  folding  doors:  5  Ibf  (22. 2N) 

These  forces  do  not  apply  to  the  force  required 
to  retract  latch  bolts  or  disengage  other  devices 
that  may  hold  the  door  in  a  closed  position. 
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4.13  Do«ra 


Pull  Side 


J, 


-!> 


Push  Side 


18  min,  24  pnftmd 
455 


NOTE:  X  *■  12  in  (305  mm)  if  door  has  both  a 
doao' and  latcK 


(•) 


Ront  Approaches  —  Swinging  Doort 


Pull  Side 


54min 


Push  Side 


NOTE  X  =  36  in  (915  mm)  minimum  if  y  =  60  in 
(1525  mm);  x  =  42  in  (1065  mm)  minimum  if  y  = 
54  in  (1370  mm). 


NOTE:  y  ■  48  In  (1220  nwn)  minimum  if  door  has 
both  a  latch  and  closer. 


(b) 


Hinge  Side  Approaches  —  Swinging  Doors 


Pull  Side 

X 

24  min 

X 
24inln 
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nimum  if  door  has 

Push  Side 
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NOTE:  y  ■  48  In  (1220  nun)  minimum  If  door  has 
doser. 


(c) 


Latch  Side  Approaches  -  Swinging  Doort 
NOTE  All  doors  in  alcoves  shaU  comply  mM\  the  clearances  for  front  approaches. 

Fig.  25 
Maneuvering  Clearances  at  Doors 
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NOTE:  X  «  12  in  (305  mm)  if  door  has  both  a 
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Latch  Side  Approach  -  Sliding  Doofs  and  Foldtng  Doon 


NOTE  All  doors  in  alcoves  shall  comply  with  the  clearances  for  front  approaches. 


Fig.  25 
Maneuvering  Clearances  at  Doors  (Continued) 
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Fig.  26 
Two  Hinged  Doors  in  Series 
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4.13.12*  Automatic  Doois  and  Power- 
Aasisted  Doors,  if  an  automatic  door  is 
used,  then  It  shall  comply  with  ANSI/BHMA 
A156.10-1985.  Slowly  opening,  low-powered, 
automatic  doors  shall  comply  with  ANSI 
A156.19-1984.  Such  doors  shall  not  open  to 
back  check  faster  than  3  seconds  and  shaU 
require  no  more  than  15  Ibf  (66.6N)  to  stop 
door  movement.  If  a  power-assisted  door  is 
used.  Its  door-openliig  force  shall  comply  with 
4. 13. 1 1  and  Its  closing  shall  conform  to  the 
requirements  In  ANSI  A156.191 984. 

4.14  Entrances. 

4.14.1  Minlmnm  Number.  Entrances 
required  to  be  accessfbie  by  4. 1  shall  be  part  of 
an  accessible  route  complying  with  4.3.  Such 
entrances  shall  be  connected  by  an  accessible 
route  to  public  transportation  stops,  to  acces- 
sible parking  and  passenger  loading  zones, 
and  to  public  streets  or  sidewalks  if  available 
(see  4.3.2(1)).  They  shaU  also  be  connected  by 
an  accessible  route  to  all  accessible  spaces  or 
elements  within  the  building  or  facility. 

4.14.2  Serrice  Entrances.  A  service 
entrance  shall  not  be  the  sole  accessible 
entrance  unless  it  is  the  only  entrance  to  a 
building  or  facility  (for  example.  In  a  factoty 
or  garage). 

4.15  Drinking  Fountains  and  Water 
Coolers. 

4.15.1  Minimum  Number.  Dnnktr^ foun- 
tains or  water  coolers  requb-ed  to  be  cuxxssible 
by  4.1  shall  ccxnply  with  4. 15. 

4.15.2*  Spout  Height.  Spouts  shall  be  no 
higher  than  36  in  (915  mm),  measured  from 
the  floor  or  ground  surfaces  to  the  spout  outlet 
(see  Fig.  27(a)). 

4.15.3  Spout  Location.  The  spouts  of 
drinking  fountains  and  water  coolers  shall  be 
at  the  front  of  the  vmtt  and  shall  direct  the 
water  flow  to  a  tr^ectory  that  is  parallel  or 
nearly  parallel  to  the  front  of  the  unit.  The 
spout  shall  provide  a  flow  of  water  at  least  4  In 
(100  mm)  high  so  as  to  allow  the  Insertion  of  a 
cup  or  glass  under  the  flow  of  water.  On  an 
cuxxssible  drinktigfountatn  wUh  a  round  or 
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oval  bowl  the  spout  must  be  positioned  so  the 
fow  of  water  is  within  3  in  (75  mw)  qf  the  front 
.  edge  of  the  fountain. 

4.15.4  Controls.  Controls  shall  comply  with 
4.27.4.  Unit  controls  ^uiU  be  fiord  mounted  or 
side  mounted  near  the  front  edge. 

4.15.5  Clearances. 

(1)  Wall-  and  post -mounted  cantllcvered 
units  shall  have  a  dear  knee  space  between 
the  bottom  of  the  apron  and  the  floor  or 
ground  at  least  27  in  (685  mm)  high.  30  In 
(760  mm)  wide,  and  17  In  to  19  In  (430  mm 
to  485  mm)  deep  (see  Fig.  27(a)  and  (b)).  Such 
units  shall  also  have  a  minimum  clear  floor 
space  30  In  by  48  in  (760  mm  by  1220  mm)  to 
allow  a  person  In  a  wheefchalr  to  approach  the 
unit  facing  forward. 

(2)  Free-standing  or  built-in  units  not  having 
a  clear  space  under  them  shall  have  a  clear 
floor  space  at  least  30  In  by  48  In  (760  mm  by 
1220  mm)  that  allows  a  person  In  a  wheelchair 
to  make  a  parallel  approach  to  the  unit  (see 
Fig.  27(c)  and  (d)).  This  clear  floor  space  shall 
comply  with  4.2.4. 

4.16  Water  Closets. 

4.16.1  GeneraL  Accessible  water  closets 
shall  comply  with  4. 16. 

4.16.2  Clear  Floor  Space.  Clear  floor  space 
for  water  closets  not  in  stalls  shaU  comply  with 
Fig.  28.  Clear  floor  space  may  be  arranged  to 
allow  either  a  left-handed  or  right-handed 
approach. 

4.16.3*  Height.  The  height  of  water  closets 
shall  be  17  in  to  19  in  (430  mm  to  485  mm), 
measured  to  the  top  of  the  toUet  seat  (see  Fig. 
29(b)).  Seats  shali  not  be  sprung  to  retxmi  to  a 
lified  position. 

4.16.4*  Grab  Bars.  Grab  bars  for  water 
closets  not  located  In  stalls  shall  comply  with 
4.26  and  Fig.  29.  The  grab  bar  behind  the  water 
doset  shall  be  36  in  (915  mm)  mintmum. 

4.16.5*  Fhisli  Controls.  Flush  controls 
shall  be  hand  operated  or  automatt  and  shall 
comply  with  4.27.4.  Controls  for  flush  valves 
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oval  bowL  the  spout  must  be  positioned  so  the 
Jlow  of  water  is  within  3  in  (75  mm)  qf  the  front 
edge  of  the  fountain. 

4.15.4  Controls.  Controls  shall  comply  with 
4.27.4.  Unit  controls  shaR  be  front  mounted  or 
side  mounted  near  the  front  edge. 

4.15.5  Clearances. 

(1)  Wall-  and  post-mounted  cantllcvered 
imits  shall  have  a  clear  knee  space  between 
the  bottom  of  the  apron  and  the  floor  or 
ground  at  least  27  in  (685  mm)  high.  30  In 
(760  mm)  wide,  and  17  In  to  19  In  (430  mm 
to  485  mm)  deep  (see  Fig.  27(a)  and  (b)).  Such 
units  shaU  also  have  a  minimum  clear  floor 
space  30  in  by  48  In  (760  mm  by  1220  mm)  to 
allow  a  person  in  a  wheelchair  to  approach  the 
unit  facing  forward. 

(2)  Free-standing  or  bullt-ln  units  not  having 
a  clear  space  under  them  shall  have  a  clear 
floor  space  at  least  30  In  by  48  in  (760  mm  by 
1220  mm)  that  allows  a  person  in  a  wheelchair 
to  make  a  parallel  approach  to  the  unit  (see 
Fig.  27(c)  and  (d)).  This  clear  floor  space  shall 
comply  with  4.2.4. 

4.16  Water  CloseU. 

4.16.1  GeneraL  Accessible  water  closets 
shall  comply  with  4. 16. 

4.16.2  Clear  Floor  Space.  Clear  floor  space 
for  water  closets  not  In  stalls  shall  comply  with 
Fig.  28.  Clear  floor  space  may  be  arranged  to 
allow  either  a  kfl-handed  or  right-handed 
approach. 

4.16.3*  Hei^t.  The  height  of  water  ck)sets 
shall  be  17  in  to  19  in  (430  mm  to  485  mm), 
measured  to  the  top  of  the  toilet  seat  (see  Fig. 
29(b)).  Seats  shaR  not  be  sprung  to  return  to  a 
lified  position. 

4.16.4*  Grab  Bars.  Grab  bars  for  water 
closets  not  located  in  stalls  shall  comply  with 
4.26  and  Fig.  29.  The  grab  bar  behind  the  water 
closet  shall  be  36  in  (915  mm)  mirUmunt 

4.16.5*  Fhisli  Controls.  Flush  controls 
shall  be  hand  operated  or  automatic  and  shall 
comply  with  4.27.4.  Controls  for  flush  vahnes 


shall  be  mounted  on  the  wide  side  of  toilet 
areas  no  more  than  44  in  (1120  mm)  above 
the  Ooar. 

4.16.6  Dispensers.  Toilet  paper  dispensers 
shall  be  installed  within  reach,  as  shown  In 
Fig.  29(b).  Dispensers  that  control  delivery,  or 
that  do  not  permit  continuous  paper  flow,  shall 
notbeused. 


4.17  Toilet  Bulls. 

4.17.1  Location.  Accessible  toilet  stalls  shaU 
be  on  an  accessible  route  and  shall  meet  the 
requirements  of  4. 17. 

4.17.2  Water  Closets.  Water  closets  in 
accessible  stalls  shall  comply  with  4. 16. 
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Drinking  Fountains  and  Water  Coolers 
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4.17.3*  Size  and  Arrangement.  The  size 
and  arrangement  of  the  standard  toilet  stall 
shall  comply  with  Fig.  30(a),  Siacndard  Stall 
Standard  toilet  stalls  with  a  minimum  depth 
of  56  in  (1420  mm)  (see  Fig.  30(a))  shall  have 
wall-mounted  water  closets.  If  the  depth  of  a 
standard  toilet  stall  Is  increased  at  least  3  in 
(75  mm),  then  a  floor-mounted  water  closet 
may  be  used.  Arrangements  shown  for  stan- 
dard toilet  stalls  may  be  reversed  to  allow 
either  a  left-  or  right-hand  approach.  Addi- 
tional stalls  shall  be  provided  in  conformarKe 
with  4.22.4. 

EXCEPTION:  In  instances  of  alteration  work 
where  provision  of  a  standard  stall  (Ftg.  30(a)) 


is  technically  infeasible  or  where  plwnbing  code 
requtements  prevent  combining  existing  stalls  to 
provide  space,  either  alternate  stall  (Fig.  30(b)) 
may  be  provided  in  lieu  of  the  standard  stall 

4.17.4  Toe  Clearances.  In  standard  stalls, 
the  front  partition  and  at  least  one  side  parti- 
tion shall  provide  a  toe  clearance  of  at  least 
9  in  (230  mm)  above  the  floor.  If  the  depth  of 
the  stall  is  greater  than  60  in  (1525  mm),  then 
the  toe  clearance  Is  not  required. 

4.17.5**  Doors.  Toilet  stall  doors,  including 
door  harduxire.  shall  comply  with  4. 13.  If  toilet 
stall  approach  is  from  the  latch  side  of  the  stall 
door,  clearance  between  the  door  side  of  the 
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be  provided  tn  lieu  of  the  standard  stall 

\4  Toe  Clearances.  In  standard  staUs. 
rent  partition  and  at  least  one  side  parti- 
shall  provide  a  toe  clearance  of  at  least 
[230  mm)  above  the  floor.  If  the  depth  of 
tall  is  greater  than  60  in  (1525  mm),  then 
oe  clearance  is  not  required. 

'.5"  Doon.  Toilet  stall  doors,  including 
harduxire.  shall  comply  with  4. 13.  If  toilet 
approach  is  from  the  latch  side  of  the  slaR 
clearance  between  the  door  side  of  the 
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stall  and  any  obstruction  may  be  reduced  to  a 
minimum  of  42  tn  (1065  mm)  (Fig.  30). 

4. 17.6  Grab  Ban.  Grab  bars  complying  with 
the  length  and  positioning  shown  In  Fig.  30(a). 
(b).  (c).  and  (d)  shall  be  provided.  Grab  bars 
may  be  mounted  with  any  desired  method  as 
long  as  they  have  a  gripping  surface  at  the 
locations  shown  and  do  not  obstruct  the  re- 
quired clear  floor  area.  Grab  bars  shall  comply 
with  4.26. 

4.18  Urinals. 

4.18.1  GeneraL  Accessible  urinals  shall 
compfywtth4.18. 

4.18.2  Hel^t.  Urinals  shall  be  stall-type  or 
wall-hung  with  an  elongated  rim  at  a  maximum 
of  17  In  (430  mm)  above  the  finish  floor. 

4. 18.3  Clear  Floor  8pace.  A  clear  floor 
space  30  In  by  48  In  (760  mm  by  1220  mm) 
shall  be  provided  In  front  of  urinals  to  allow 
forward  approach.  This  clear  space  shall 
adjoin  or  overlap  an  accessible  route  and  shall 
comply  with  4.2.4.  Uiinal  shields  that  do  not 
extend  beyond  thejront  edge  of  the  urinal  rim 
may  be  provided  with  29  in  (735  mw)  clearance 
between  them. 

4.18.4  Flush  Controls.  Flush  controls  shaU 
be  hand  operated  or  automatic,  and  shall  com- 
ply with  4.27.4.  and  shall  be  mounted  no  more 
than  44  in  (1 120  mm)  above  the  finish  floor. 

4.19  Layatories  and  Ifiirrors. 

4. 19. 1  GeneraL  The  requirements  of  4. 19 
shaU  apply  to  lavatory  fixtures,  vanities,  and 
buflt-ln  lavatories. 

4.19.2  Hel^t  and  Clearances.  Lavatories 
shall  be  mounted  with  the  rim  or  counter  sur- 
face no  higher  than  34  tn  (865  mm)  above  the 
finish  floor.  Provide  a  clearaiKe  of  at  least  29  in 
(735  mm)  above  the  finish  floor  to  the  bottom  of 
the  apron.  Knee  and  toe  clearance  shall  comply 
with  Fig.  31. 

4.19.3  Clear  noor  Space.  A  clear  floor 
space  30  in  by  48  In  (760  mm  by  1220  mm) 
complying  with  4.2.4  shaU  be  provided  In  front 
of  a  lavatory  to  allow  forward  approach.  Such 


clear  floor  space  shall  adjoin  or  overlap  an 
accessible  route  and  shaU  extend  a  maximum 
of  19  In  (485  mm)  imdemeath  the  lavatory 
(see  Fig.  32). 

4.19.4  Exposed  Pipes  and  Sur&ces.  Hot 

water  and  drain  pipes  under  lavatories  shall 
be  Insulated  or  obierwise  cor\figured  to  protect 
against  oorUact  There  shall  be  no  sharp  or 
abrasive  surfaces  under  lavatories. 

4.19.5  Fancets.  Faucets  shall  comply  with 
4.27.4.  Lever-operated,  push-type,  and  elec- 
tronically controlled  mechanisms  are  examples 
of  acceptable  designs,  (f  self-closing  valves  are 
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4.20  Bathttibt 


ir  floor  space  shall  adjoin  or  overlap  an 
essible  route  and  shall  extend  a  maximum 
9  In  (485  mm)  underneath  the  lavatoiy 
:  Fig.  32). 

9.4  Eaqposed  Pipes  and  Suiftces.  Hot 

er  and  drain  pipes  under  lavatories  shall 
nsulated  or  otherwise  coq/^gured  to  protect 
Jnst  contact  There  shall  be  no  sharp  or 
aslve  surfaces  under  lavatories. 

9.5  FanceU.  Faucets  shaU  comply  with 
7.4.  Lever-operated,  push-type,  and  elec- 
ilcally  controlled  mechanisms  are  examples 
cceptable  designs,  (f  self-closing  valves  are 
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used  the  faucet  shall  remain  open  for  at  least 
10  seconds. 

4.19.6*  llirron.  Mirrors  shall  be  mounted 
with  the  bottom  edge  of  the  reflecting  surface 
no  hJgher  than  40  in  (1015  mm)  above  the 
finish  floor  (see  Fig.  31), 

4.90  Bathtubs. 

I 

4.10.1  GenezaL  Accessible  bathtubs  shall 
comply  with  4.20. 

4.20.2  Floor  Space.  Clear  floor  space  in 
front  of  bathtubs  shall  be  as  shown  in  Fig.  33. 

4.20.3  Seat.  An  in-tub  seat  or  a  seat  at  the 
head  end  of  the  tub  shaU  be  provided  as  shown 
In  Fig.  33  and  34.  The  structural  strength  of 
seats  and  their  attachments  shall  comply  with 
4.26.3.  Seats  shall  be  mounted  securely  and 
shall  not  slip  during  use. 

4.20.4  Grab  Bars.  Grab  bars  complying 
with  4.26  shall  be  provided  as  shown  in  Fig. 
33  and  34. 

4.20.5  Controls.  Faucets  and  other  controls 
complying  with  4.27.4  shall  be  located  as 
shown  in  Fig.  34. 

4.20.6  Shower  Unit.  A  shower  spray  unit 
with  a  hose  at  least  60  in  (1525  mm)  long  that 
can  be  used  both  as  a  flxed  shower  head  and 
as  a  hand-held  shower  shall  be  provided. 

4.20.7  Bathtub  Enclosures.  If  provided, 
enclosures  for  bathtubs  shall  not  obstruct 
controls  or  transfer  from  wheelchairs  onto 
bathtub  seats  or  into  tubs.  Enclosures  on 
bathtubs  shall  not  have  tracks  mounted  on 
their  rims. 

4.21  Shower  Stalls. 

4.21.1*  General.  Accessible  shower  stalls 
shall  comply  with  4.21. 

4.21.2  Slxe  and  Clearances.  Except  as 
specified  in  9. 1.2.  shower  stall  size  and  clear 
floor  space  shall  comply  with  Fig.  35(a)  or  (b). 
The  shower  stall  in  Fig.  35(a)  shall  be  36  in  by 
36  In  (915  mm  by  915  mm).  Shower  stalls 
required  by  9. 1.2  shall  cnnply  with  Fig.  57(a) 


or  (b).  The  shower  stall  in  Fig.  35(b)  wlU  fit  into 
the  space  required  for  a  bathtub. 

4.21.3  Seat.  A  seat  shall  be  provided  In 
shower  stalls  36  in  by  36  in  (915  mm  by 

915  mm)  and  shall  be  as  shown  in  Fig.  36.  The 
seat  shall  be  mounted  17  in  to  19  in  (430  mm 
to  465  mm)  from  the  bathroom  floor  and  shall 
extend  the  full  depth  of  the  stall.  In  a  36  in  by 
36  in  (915  mm  by  915  mm)  shower  stall  the 
seat  shall  be  on  the  wall  opposite  the  controls. 
Where  ajbced  seat  is  provided  tnaSOtnby 
60  tn  minimum  (760  mm  by  1525  mm)  shower 
stall  tt  shall  be  a  folding  type  (md  shall  be 
mounted  on  the  wall  adiacenl  to  the  conlroHs 
as  shown  tn  Ffg.  57.  The  structural  strength 
of  seats  and  their  attachments  shall  comply 
with  4.26.3. 

4.21.4  Grab  Bars.  Grab  bars  complying  with 
4.26  shall  be  provided  as  shown  in  Fig.  37. 

4.21.5  Controls.  Faucets  and  other  controls 
complying  with  4.27.4  shall  be  located  as 
shown  in  Fig.  37.  In  shower  stalls  36  in  by 

36  in  (915  mm  by  915  mm),  all  controls, 
faucets,  and  the  shower  unit  shall  be  mounted 
on  the  side  wall  opposite  the  seat. 

4.21.6  Shower  Unit.  A  shower  spray  unit 
with  a  hose  at  least  60  in  (1525  mm)  long  that 
can  be  used  both  as  a  fixed  shower  head  and 
as  a  hand-held  shower  shall  be  provided. 

EXCEPTION:  In  unmoniioredfaclUOes  where 
vandalism  is  a  consideration,  a  fixed  shower 
head  mounted  at48tn  (1220  mm)  aboue  the 
shower  fioor  may  be  used  tn  lieu  of  a  handheld 
shower  head. 

4.21.7  Curbs.  If  provided,  curbs  in  shower 
stalls  36  in  by  36  in  (915  mm  by  915  mm) 
shall  be  no  higher  than  1/2  in  (13  mm).  Shower 
stalls  that  are  30  in  l)y  60  in  (760  mm  by 
1525  mm)  minimum  shall  not  have  curbs. 

4.21.8  Shower  Enclosures.  If  provided, 
enclosures  for  shower  stalls  shall  not  obstruct 
controls  or  obstruct  transfer  from  wheelchairs 
onto  shower  seats. 

4.22  Toilet  Rooms. 

4.22.1  wiwimitm  Number.  Toilet  facHtOes 
required  to  be  accessible  by  4.1  shall  comply 
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Clear  Root  Space  at  Bathtubs 


With  Seat  at  Head  of  Tub 


12max 


MS 


-t D      C 


foot 


24mlw^ 

•10 


24max 


•flT 


i: 


7 


O) 


iwvwwwwxv* 

back 

(a) 
With  Seat  in  Tub 


^ 


12inla 


30S 


seat 


kVVSXVVVV 

haad 


sxvvvsvvv 

foot 


dJ 


back 


haad 


(b) 


With  Seat  at  Head  of  Tub 

Flg.34 
Grab  Bars  at  Bathtubs 


with  4.22.  Accessibl 
an  accessible  route. 

4.22.2  Doon.  An 

rooms  shall  comply 
swing  into  the  dear 
any  fixture. 

4.22.3*  Clear  no 

fixtures  and  control 
4.22.6.  and  4.22.7 : 
route.  An  unobstru< 
ing  with  4.2.3  shall 
accessible  toilet  roo 
fixtures  and  control 
the  turning  space  n 

4.22.4  Water  Clo 

provided,  then  at  le: 


back 

II 

• 

46 


y,  July  26. 1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56,  No.  144  /  Friday,  July  26,  1991  /  Rules  and  Regulations 


35653 


- 

\ 

^ 

<^ 

1 

cl — r 

i 

r 
r 

e 
1 

8 

-j 

iMr 
oor 
pac* 

• 

75  min 

190S 

1 

4.22  ToUet  Rooms 


(b) 
With  Seat  at  Head  of  Tub 


athtubs 


ax 

12inln 

> 

SOS 

0 

5          (1=3 

— 1 

— 

3 

/ 

seat 

J 

0) 

» *- 

5 

xwwvw 

•ad 

in 

MO 

■X 

' 

1 

D 

• 

9 

i 

O 

J 

0> 

L_J 

kWvxv\ 

head 

Tub 

tubs 

With  4.22.  Accessible  toilet  rooms  shall  be  on 
an  accessible  route. 

4.22.2  Doois.  All  doors  to  accessible  toilet 
rooms  shall  comply  with  4. 13.  Doors  shall  not 
swing  into  the  clear  Ooor  space  required  for 
any  £brture. 

4.22.3*  Clear  noor  Space.  The  accessible 
fixtures  and  controls  required  in  4.22.4.  4.22.5. 
4.22.6.  and  4.22.7  shall  be  on  an  accessible 
route.  An  unobstructed  turning  space  comply- 
ing with  4.2.3  shall  be  provided  withlii  an 
accessible  toilet  room.  The  clear  floor  space  at 
fixtures  and  controls,  the  accessible  route,  and 
the  turning  space  may  overlap. 

4.22.4  Water  Closets.  If  toilet  stalls  are 
provided,  then  at  least  one  shall  be  a  standard 


toilet  staD  complying  with  4. 17;  where  6  or 
mare  stalls  are  provided,  (n  addition  to  the  staU 
corr^Aytng  wtLh4.17J3.  at  least  one  stall  36  tn 
(915  wm)  wide  with  an  outward  swinging,  self- 
dosing  door  and  parallel  grab  bars  complytng 
with  Fig.  30(d}  and  4.26  shaU  be  provided 
Water  dosets  tn  such  stalls  shall  compiy  with 
4.16.  If  water  closets  are  not  In  stalls,  then  at 
least  one  shaU  comply  with  4. 16. 

4.22.5  Urinals.  If  urinals  are  provided,  then 
at  least  one  shall  comply  with  4. 18. 

4.22.6  LaTatories  and  Mirrors.  If  lavatories 
and  mirrors  are  provided,  then  at  least  one  of 
each  shall  comply  with  4. 19. 

4.22.7  Controls  and  Dispensers. 

If  controls,  dispensers,  receptacles,  or  other 
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Fig.  35 
Shower  Size  and  Clearances 
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equipment  are  provided,  then  at  least  one  of 
each  shall  be  on  an  accessible  route  and  shall 
comply  with  4.27. 

4.23  Bathrooms,  Bathing  Facilities, 
and  Shower  Rooms. 

4.23.1  Mlnliniim  Nmnber.  Bathrooms, 
bathing  facilities,  or  shower  rooms  required 
to  be  accessible  i^  4.  J  shall  comply  with  4.23 
and  shall  be  on  an  accessible  route. 

4.23.2  Doors.  Doors  to  accessible  bathrooms 
shall  comply  with  4. 13.  Doors  shall  not  swing 
Into  the  floor  space  required  for  any  fixture. 

4.23.3*  Clear  Floor  Space.  The  accessible 
fixtures  and  controls  required  In  4.23.4.  4.23.5. 
4,23.6.  4.23.7.  4.23.8.  and  4.23.9  shall  be  on 
an  accessible  route.  An  unobstructed  turning 
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ipment  are  provided,  then  at  least  one  of 
h  shall  be  on  an  accessible  route  and  shall 
iply  with  4.27. 

13  Bathroomi.  Bathing  Facilities, 
1  Shower  Rooms. 

3.1  Ifflnlnnim  Number.  Bathrooms, 
tilng  facilities,  or  shower  rooms  required 

e  accessible  by  4.1  shall  comply  with  4.23 
shall  be  on  an  accessible  route. 

3.2  Doors.  Doors  to  accessible  bathrooms 
U  comply  with  4. 13.  Doors  shall  not  swing 

the  floor  space  required  for  any  fixture. 

3.3*  Clear  Floor  Space.  The  accessible 
ares  and  controls  required  In  4.23.4.  4.23.5, 
i.6.  4.23.7.  4.23.8.  and  4.23.9  shall  be  on 
iccesslble  route.  An  unobstructed  turning 


n)  or  on  either  side  wall. 


4.24  Sinks 


space  complying  with  4.2.3  shall  be  provided 
within  an  accessible  bathroom.  The  clear  floor 
spaces  at  fbctures  and  controls,  the  accessible 
route,  and  the  turning  space  may  overlap. 

4.23.4  Water  Closets.  If  toilet  stalls  are 
provided,  then  at  least  one  shall  be  a  standard 
toilet  staD  complying  with  4. 17;  where  6  or 
more  stalls  are  provided,  in  addttian  to  the  stall 
complying  with  4.17.3.  at  least  one  stall  36  in 
(915  mm)  wide  with  an  outward  swinging,  self- 
dosing  door  and  parallel  grab  bars  complying 
wUh  Fig.  30(d)  and  4.26  shall  be  provided. 
Water  dosets  in  such  stalls  shall  comply  with 
4. 16.  If  water  closets  are  not  in  stalls,  then  at 
least  one  shall  comply  with  4. 16. 

4.23.5  Uxlnals.  If  urmals  are  provided,  then 
at  least  one  shall  comply  with  4. 18. 

4.23.6  LsTatorles  and  lilrron.  If  lavatories 
and  mirrors  are  provided,  then  at  least  one  of 
each  shall  compfy  with  4. 19. 

4.23.7  Controls  and  Dispensers.  If  con- 
trols, dispensers,  receptacles,  or  other  equip- 
ment are  provided,  then  at  least  one  of  each 
shall  be  on  an  accessible  route  and  shall 
comply  with  4.27. 

4.23.8  Bathing  and  Shower  Faculties.  If 

tubs  or  showers  are  provided,  then  at  least  one 
accessible  tub  that  compiles  with  4.20  or  at 
least  one  accessible  shower  that  complies  with 
4.21  shall  be  provided. 

4.23.9*  Medicine  CabineU.  If  medicine 
cabinets  are  provided,  at  least  one  shall  be 
located  with  a  usable  shelf  no  higher  than 
44  In  (1 120  mm)  above  the  floor  space.  The 
floor  space  shaU  comply  with  4.2.4. 

4.24  Sinks. 

4.24.1  General.  Sinks  nequlned  to  be 
accessible  by  4.1  shall  comply  with  4.24. 

4.24.2  Height.  Stalks  shall  be  mounted 
with  the  counter  or  rlra  no  higher  than 
34  in  (865  nan)  above  thejinlsh  fk>or. 


4.24.3  Knee  dearanee.  Knee  clearance  that 
is  at  least  27  In  (685  mm)  high.  30  in  (760  mm) 
wide,  and  19  In  (485  mm)  deep  shall  be  pro- 


vided underneath  sinks. 

4.24.4  Depth.  E^ach  sink  shall  be  a  maximum 
of  6-1/2  in  (165  mm)  deep. 

4.24.5  Clear  Floor  Space.  A  clear  floor 
space  at  least  30  In  by  48  In  (760  mm  by 
1220  mm)  complying  with  4.2.4  shall  be 
provided  in  front  of  a  sink  to  allow  forward 
approach.  The  clear  floor  space  shall  be  on 
an  accessible  route  and  shall  extend  a  maxi- 
mum of  19  in  (485  mm)  underneath  the  sink 
(see  Fig.  32). 

4.24.6  Exposed  Pipes  and  Surfaces.  Hot 

water  and  drain  pipes  exposed  under  sinks 
shall  be  insulated  or  otherwise  cor\figured  so 
as  to  protect  agairxst  corvtacL  There  shall  be  no 
sharp  or  abrasive  surfaces  under  sinks. 

4.24.7  Faucets.  Faucets  shall  comply  with 
4.27.4.  Lever-operated,  push-type,  touch-type. 
or  electronically  controlled  mechanisms  are 
acceptable  designs. 

4.25  Storage. 

4.25.1  OeneraL  Fixed  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers 
required  to  be  accessible  by  4.1  shall  comply 
with  4.25. 

4.25.2  Clear  Floor  Space.  A  clear  floor 
space  at  least  30  in  by  48  in  (760  mm  by 
1220  mm)  complying  with  4.2.4  that  allows 
either  a  forward  or  parallel  approach  by  a 
person  using  a  wheelchair  shall  be  provided 
at  accessible  storage  facilities. 

4.25.3  Height.  Accessible  storage  spaces 
shall  be  within  at  least  one  of  the  reach  ranges 
specified  in  4.2.5  and  4.2.6  (see  F}g.  5  and 
Fig.  6).  Clothes  rods  or  shelves  shall  be  a 
maximum  of  54  In  (1370  mm)  above  thejinlsh 
floor  for  a  side  approach.  Where  the  distance 
Jrom  the  wheelcha^  to  the  ciothes  rod  or  shey 
exceeds  10  in  (255  mm)  (as  in  dosets  without 
accessible  doors)  the  height  arvd  depth  to  the 
rod  or  she{f  shall  comply  with  Fig.  38(a)  and 
Fig.  38(b). 

4.25.4  Hardware.  Hardware  for  accessible 
storage  facilities  shall  comply  with  4.27.4. 
Touch  latches  and  U-shaped  puDs  are 
acceptable. 
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(a)  Shelves 


Fig.  38 
Storage  Shelves  and  Closets 


y///////////////. 

(b)  Closets 


4.26  Handrails.  Grab  Bars,  and  Tub 
and  Shower  Seats. 

4.26.1*  General.  All  handrails,  grab  bars, 
and  tub  and  shower  seats  required  to  be  acces- 
sible by  4.1.  4.8.  4.9.  4.16.  4.17.  4.20  or  4.21 
shall  comply  with  4.26. 

4.26.2*  Size  and  Spacing  of  Grab  Bars 
and  Handrails.  The  diameter  or  width  of  the 
gripping  surfaces  of  a  handrail  or  grab  bar 
shall  be  1-1/4  In  to  1-1/2  In  (32  mm  to  38  mm), 
or  the  shape  shall  provide  an  equivalent  grip- 
ping surface.  If  handrcills  or  grab  bars  are 
mounted  adjacent  to  a  wall,  the  space  between 
the  wall  and  the  grab  bar  shall  be  1-1/2  In 
(38  mm)  (see  Fig.  39(a).  (b).  (c).  and  (e)).  Hand- 
rails may  be  located  In  a  recess  if  the  recess  Is 
a  maximum  of  3  in  (75  mm)  deep  and  extends 
at  least  18  in  (455  mm)  above  the  top  of  the  rail 
(see  Fig.  39(d)). 

4.26.3  Structural  Strength.  The  structural 
strength  of  grab  bars,  tub  and  shower  seats, 
fasteners,  and  mounting  devices  shall  meet 
the  following  specification: 

(1)  Bending  stress  in  a  grab  bar  or  seat 
Induced  by  the  maximum  bending  moment 
from  the  appllcaUon  of  250  Ibf  (1112N)  shall 


be  less  than  the  allowable  stress  for  the 
material  of  the  grab  bar  or  seat. 

(2)  Shear  stress  Induced  in  a  grab  bar  or 
seat  by  the  appUcatlon  of  250  Ibf  (1 1 12N)  shall 
be  less  than  the  allowable  shear  stress  for  the 
material  of  the  grab  bar  or  seat.  If  the  con- 
nection between  the  grab  bar  or  seat  and  Its 
mounting  bracket  or  other  support  is  consid- 
ered to  be  fully  restrained,  then  direct  and 
torsional  shear  stresses  shall  be  totaled  for  the 
combined  shear  stress,  which  shall  not  exceed 
the  allowable  shear  stress. 

(3)  Shear  force  Induced  In  a  fastener  or 
mounting  device  from  the  appUcatlon  of  250  Itif 
( 1 1 12N)  shall  be  less  than  the  allowable  lateral 
load  of  either  the  fastener  or  mounting  device 
or  the  supporting  structure,  whichever  is  the 
smaUer  allowable  load. 


(4)  Tensile  force  Induced  in  a  fastener  by  a 
direct  tension  force  of  250  Ibf  (1 1 12N)  plus  the 
maximum  moment  from  the  application  of 
250  Ibf  (1 1 12N)  shall  be  less  than  the  allowable 
withdrawal  load  between  the  fastener  and  the 
supporting  structure. 

(5)  Grab  bars  shall  not  rotate  within  their 
fittings. 
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y///////////////. 

(b)  Closets 


id  Closets 


less  than  the  allowable  stress  for  the 
iterial  of  the  grab  bar  or  seat. 

(2)  Shear  stress  induced  in  a  grab  bar  or 

at  by  the  application  of  250  Ibf  (1 1 12N)  shall 
less  than  the  allowable  shear  stress  for  the 
aiterial  of  the  grab  bar  or  seat.  If  the  con- 
ctlon  between  the  grab  bar  or  seat  and  its 
hunting  bracket  or  other  support  is  consid- 
ed  to  be  fully  restrained,  then  direct  and 
rsional  shear  stresses  shall  be  totaled  for  the 
mbined  shear  stress,  which  shall  not  exceed 
e  allowable  shear  stress. 

(3)  Shear  force  induced  in  a  fastener  or 
3unting  device  from  the  application  of  250  lb; 
1 12N)  shall  be  less  than  the  allowable  lateral 
id  of  either  the  fastener  or  mounting  device 
the  supporting  structure,  whichever  is  the 
laller  allowable  load. 

(4)  Tensile  force  induced  in  a  fastener  by  a 
rect  tension  force  of  250  Ibf  (1 112N)  plus  the 
axlmum  moment  from  the  application  of 
O  Ibf  (1112N)  shall  be  less  than  the  aUowable 
thdrawal  load  between  the  fastener  and  the 
pporting  structure. 

(5)  Grab  bars  shaU  not  rotate  within  their 
tings. 


'4-r/ii  r/i 
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Fig.  39 
Size  and  Spacing  of  Handrails  and  Grab  Bars 


I 


(4> 
HandnU 


4.26.4  w-M— JaaHiij  HasSTds.  A  handrail  or 
grab  bar  and  any  wall  or  other  surface  adjacent 
to  it  shall  be  free  of  any  sharp  or  abrasive  ele- 
ments. Edges  shall  have  a  minimum  radius  of 
1/8  in  (3.2  mm). 


4.27  Controls  and  Operating 
Mechanisms. 

4.27.1  OeneraL  Controls  and  operating 
mechanisms  required  to  be  accessible  by  4.1 
shall  comply  with  4.27. 
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4.27.2  Clear  Floor  Space.  Clear  Qoor  space 
complying  with  4.2.4  that  allows  a  forward  or  a 
parallel  approach  by  a  person  using  a  wheel- 
chair shall  be  provided  at  controls,  dispensers, 
receptacles,  and  other  operable  equipment. 

4.27.3*  Hel|{ht.  The  highest  operable  part 
of  controls,  dispensers,  receptacles,  and  other 
operable  equipment  shall  be  placed  within  at 
least  one  of  the  reach  ranges  specified  in  4.2.5 
and  4.2.6.  Electrical  and  communications 
system  receptacles  on  walls  shall  be  mounted 
no  less  than  15  In  (380  mm)  above  the  floor. 

EXCEPTION:  These  requirements  do  not  appbj 
where  the  use  of  special  equipment  cUclates 
otherwise  or  where  dectrical  and  communica- 
tions systems  receptacles  are  not  normaUy 
intended/or  use  by  building  occiqxmts. 

4.27 A  Operation.  Controls  and  operating 
mechanisms  shall  be  operable  with  one  hand 
and  shall  not  require  tight  grasping,  pinching, 
or  twisting  of  the  wrist.  The  force  required  to 
activate  controls  shall  be  no  greater  than  5  Ibf 
(22.2  N). 

4.28  Alaima. 

4.28. 1  GeneraL  Alarm  systems  required  to 
be  accessible  by  4.1  shall  comply  with  4.28.  At 
a  mininmm.  visual  signal  appliances  shall  be 
provided  in  buildings  and  facilities  tn  each  of 
the  following  areas:  restrooms  and  any  other 
general  usage  areas  (e.g..  meeting  rooms), 
hallways,  lobbies,  and  any  other  area  for 
common  use. 

4.28.2*  Audible  Alarms.  If  provided,  audible 
emergency  alarms  shall  produce  a  sound  that 
exceeds  the  prevailing  equivalent  sound  level 
in  the  room  or  space  by  at  least  1 5  dbA  or 
exceeds  any  maximum  sound  level  with  a 
duration  of  60  seconds  by  5  dbA,  whichever 
is  louder.  Sound  levels  for  alarm  signals  shall 
not  exceed  120  dhA. 

4.28.3*  Visual  Alarms.  Visual  alarm  signal 
appliances  shaU.  be  integrated  into  the  building 
or  facility  alarm  system.  If  single  station  audible 
alarms  are  provided  then  single  station  visual 
alarm  signals  shaU  be  provided.  Visual  alarm 
signals  shaU.  haxx  the  following  minimum 
photometric  and  location  features: 


(1)  The  lamp  shall  be  a  xenon  strobe  type  or 
equtvalerU. 

(2)  The  color  shaR  be  dear  or  nomirval  white 
lie.,  unflltered  or  dear  filtered  white  lighH. 

13)  The  maximum  pulse  duration  shall  be  two- 
tenths  of  one  second  (0.2  sed  with  a  maximum 
duty  cycle  of  40  percent  The  pulse  duration  is 
defined  as  the  time  interval  between  mttial  arvi 
final  poirUs  of  10  percent  of  maximum  signal 

(4)  The  intensity  shaR  be  a  minimum  of 
TSccmdda. 

(5)  The  flash  rate  shaU  be  a  minimum  of 
1  Hz  and  a  maximum  of  3  Hz. 

(6)  The  appliance  shaR  be  placed  80  in 
(2030  mm)  above  the  highest  floor  level  within 
the  space  or  6  in  (152  mm)  below  the  celling, 
whichever  (s  louder. 

(7)  In  general,  no  place  tn  any  room  or  space 
required  to  have  a  visual  signal  appUance  shaR 
be  more  than  50  fl  (15  mi  from  the  signal  (tn  the 
horizontal  plane).  In  large  rooms  and  spaces 
exceeding  100 fl  (30  m)  across,  without  obstruc- 
tions 6fl  (2  m)  above  the  finish  floor,  such  as 
audtlortums.  devices  may  be  placed  around 
the  perimeter,  spaced  a  maximum  100  ft  (30  m) 
apart,  tn  lieu  qf  suspending  appliances  from 
the  celling. 

(&  Noplace  in  common  corridors  or  haRways 
tn  which  visual  akum  signcdling  appUarvces  are 
required  shaR  be  more  than  50  fi  (15  ml  from 
the  signal 

4.28.4*  Auxiliary  Alarms.  Untts  and  sleep- 
ing accommodations  shall  have  a  visual  alarm 
connected  to  the  building  emergency  alarm 
system  or  shall  have  a  standard  1 10-volt  elec- 
trical receptacle  Into  which  such  an  alarm  can 
be  connected  and  a  means  by  which  a  signal 
from  the  buRding  emergency  alarm  system  can 
trigger  such  an  auxiUary  alarm.  When  ulsual 
alarms  are  inplace  the  signal  shaR  be  visible 
in  aR  areas  of  the  unit  or  room.  Instructions 
for  use  of  the  auxiliary  alarm  or  receptacle 
shall  be  provided. 


4.29  Detectable 
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(1)  The  lamp  shall  be  a  xenon  strobe  type  or 
[dvalenL 

(2)  The  color  shaR  be  dear  or  nomlncd  white 
>.,  w]flUered  or  dearJUtered  white  Ught). 

{3)  The  maxtmum  pulse  duration  shall  be  two- 
iths  of  one  second  (0.2  sed  with  a  maxtmum 
ty  cycle  oj  40  percent  The  pulse  duration  is 
ftied  as  the  time  interval  between  trUtial  and 
al  pobUs  of  10  percent  of  maximum  signal 

H)  The  intensity  shaR  be  a  minimum  of 
Candida. 

!5)  Thejlash  rate  shaU  be  a  minimum  of 
iz  and  a  maxinmm  of  3  Hz. 

'6)  The  appliance  shall  be  placed  80  in 
K30  mm)  above  the  highest  floor  level  within 
'  space  or  6  in  (152  mm)  below  the  celling. 
\icheveris  lower. 

'7)  In  general  no  place  tn  any  room  or  space 
uired  to  have  a  visual  signal  appUance  shall 
more  than  50 fl  (15  m}from  the  signal  (in  the 
izontal  plane).  In  large  rooms  and  spaces 
ceding  100 fl  (30  m)  across,  without  obstruc- 
IS  6fl  (2  m)  above  the  finish  floor,  such  as 
Moriums.  devices  may  be  placed  around 
perimeter,  spaced  a  maximum  100  ft  (30  m) 
irt,  tn.  lieu  qf  suspending  appliances  from 
celUng. 

8)  Noplace  in  common  corridors  or  hallways 
vhich  visual  alarm  signalltng  appliances  are 
uired  shall  be  more  than  50 fi  (15  mlfrom 
s^ndL 

ISA*  AuxUlaiy  Alanns.  Units  and  sleep- 
accommodations  shall  have  a  visual  alann 
tnected  to  the  building  emergency  alarm 
tem  or  shall  have  a  standard  1 10-volt  elec- 
al  receptacle  Into  which  such  an  alarm  can 
connected  and  a  means  by  which  a  signal 
n  the  building  emergency  alarm  system  can 
ger  such  an  auxiliary  alarm.  When  uteucd 
rms  are  in  place  the  signal  shall  be  visible 
ill  areas  of  the  unit  or  room.  Instructions 
use  of  the  auxiliary  alarm  or  receptacle 
ill  be  provided. 


4.29  Detectable  Wunlnft 


4.29  Detectable  Wtmlngi. 

4.20.1  OeneraL  Detectable  warnings  required 
by  4.1  and  4. 7  shall  comply  with  4.29. 

4.29.2*  Detectable  Wamlngt  on  Walking 
Surfiices.  Detectable  warnings  shall  consist 
of  raised  truncated  domes  with  a  diameter  of 
nomtnal  0.9  in  (23  mm),  a  height  of  nominal 
0.2  ti  (5  mm)  and  a  center-to-center  spacirrg  of 
nomirkol  2.35  in  (60  mm)  and  shall  contrast 
visually  with  acOotrUng  surfaces,  either  light-cn- 
dark,  or dark-onlighL 

The  material  used  to  provide  contrast  shaR  be 
an  integral  part  qf  the  walking  surface.  Detect- 
able warnings  used  on  interior  surfaces  shaR 
differ  from  acUotning  walking  surfaces  in  resil- 
iency or  sound-on-cane  contact 

4.29.3  Detectable  Wamlngt  on  Doon 
To  Hasardous  Areas.  (Reserved). 

4.29.4  Detectable  Waxnlnga  at  Stain. 

(Reserved). 

4.29.5  Detectable  Warnings  at 
Haxardous  Vehicular  Areas.  If  a  walk 
crosses  or  ac^olns  a  vehicular  way.  and  the 
walking  surfaces  are  not  separated  by  curbs, 
railings,  or  other  elements  between  the  pedes- 
trian areas  and  vehicular  areas,  the  boundary 
between  the  areas  shall  be  defined  by  a  con- 
tinuous detectable  warning  which  (s  36  In 
(915  mm)  wide,  complying  with  4.29.2. 

4.29.6  Detectable  Warnings  at 
Reflecting  Pools.  The  edges  of  reflecting 
pools  shall  be  protected  by  railings,  walls, 
curbs,  or  detectable  wamUigs  complying 
with  4.29.2. 

4.28.7  Standardisation.  (Reserved). 

Il  .     • 

4.30  Signage. 

4.30.1*  General.  Signage  required  to  be 
accessible  by  4.1  shaR  comply  wUh  the 
applicable  provisions  qf  430. 

4.30.2*  Character  Proportion.  Letters  and 
numbers  on  signs  shall  have  a  width -to-helght 
ratio  between  3:5  and  1:1  and  a  stroke-width- 
to-helght  raUo  between  1:5  and  1:10. 


4.30.3  Character  Height.  Characters  and 
numbers  on  signs  shaR  be  sized  according  to 
the  viewing  distance  from  which  they  are  to 
be  read.  The  mintmum  height  ts  measured  using 
an  upper  case  X.  Lower  case  characters  are 
permitted. 


Height  Above 
Ftniehed  Fioor 


ainimian 
Character  Height 


Suspended  or  Prqfected 

Ouerheadfri 
cornpUance  with  4.4.2 


3  in.  (75  mm) 
mintmum 


4.30.4*  Raised  and  BraUled  Characters 
and  Pictorial  Suwbol  Signs 
(Pictogramsl.  Letters  aiul  numerals  shall  be 
raised  1  /32  in.  upper  case,  sans  serif  or  simple 
serif  type  and  shaR  be  accompanied  with  Grade 
2  Braille.  Raised  characters  shall  be  at  least 
5/8  in  (16  mm)  high,  but  no  higher  than  2  in 
(50  mm).  Pictograms  shaR  be  accompanied  by 
the  equivalent  verbal  description  placed  diredly 
below  the  pictogram.  The  border  dimension  of 
thepictogram  shaR  be  6  (n  ^52  mm)  minimum 
in  height 

4.30.S*  Finish  and  Contrast.  The  charac- 
ters and  background  of  signs  shaR  be  eggshelL 
matte,  or  other  non  glare  finish  Characters  and 
symbols  shall  contrast  with  their  background 
—  either  light  characters  on  a  dark  background 
or  dark  characters  on  a  light  background. 

4.30.6  Mountii^f  Location  and  Height. 

Where  permanent  identification  is  provided  for 
rooms  and  spaces,  signs  shaR  be  installed  on 
the  waR  adjacent  to  the  latch  side  of  the  door. 
Where  there  is  no  waR  space  to  the  latch  side 
of  the  door,  tncludtng  at  double  leaf  doors, 
signs  shaR  be  placed  on  the  nearest  acyacent 
wall  MounOr^  height  shaR  be  60  in  (1525  mm) 
above  the  finish  floor  to  the  centerUne  of  the 
sign.  Mounting  kxattanfor  such  signage  shaR 
be  so  that  a  person  may  approach  within  3  in 
(76  mm)  of  signage  wUhout  encountering  pro- 
truding objects  or  standing  within  the  swir\g 
of  a  door. 

4.30.7*  Symbols  of  Accessibility. 

(1)  FacHtties  cavi  elements  required  to  be 
identified  as  accessible  by  4.1  shaR  use  the 
international  symbol  of  accessibility.  The 
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(a) 

Proportions 

International  Symbol  of  Accessibility 


(b) 

Display  Conditions 

International  Symbol  of  Accessibility 


International  Symbol  of  Access  for  Hearing  Loss 


Fig.  43 
International  Symbols 


symbol  shall  be  dlspli^ed  as  shown  In 
Fig.  43(a)  and  (b). 

(2)  Volume  Control  Telephones.  Telephones 
required  to  have  a  volwne  control  by  4.1.3(17)M 
shalL  be  identtfied  by  a  sign  containing  a  depic- 
tion oja  telephone  handset  with  rxuUating  sound 
waves. 

13)  T^xt  Telephones.  Text  telephones  required 
by  4.1.3  (17)(c)  shall  be  identtfied  by  the  intema- 
Uonal  TDD  symbol  (Fig  43(c)).  In  addition,  if  a 
JaciUty  has  a  public  text  telephone,  directional 
signage  indicating  the  location  of  the  nearest 
text  teiephone  shall  be  placed  amacent  to  aU 
banks  (^telephones  which  do  not  contain  a  text 
telephone.  Such  directional  signage  shall  trvAude 
the  tntematlonal  TDD  symboL  Ifajaciltty  has  no 
banJcs  qfi^phones.  the  directusnal  sigrvage 
shcdl  be  provided  at  the  entrance  (e.g..  tn  a 
buHding  directory). 

(4i  Assistive  listening  Systems.  In  assembly 
areas  where  permanently  Installed  assistive 
listening  systems  are  required  by  4.1.3(19)(b) 
the  avallahUtty  of  such  systems  shall  be  identi- 
fied wUh  signage  that  Indudes  the  tntematlonal 
symbol  of  access  for  hearing  loss  (Fig  43(d)). 

4.30.8*  Illumination  Levels.  (Reserved). 

4.31  Telephones. 

4.31.1  Genenl.  Public  telephones  required 
to  be  accessible  by  4.1  shaU  comply  with  4.31. 

4.31.2  dear  Floor  or  Ground  Space.  A 

clear  floor  or  ground  space  at  least  30  in  by 
48  in  (760  mm  by  1220  mm)  that  allows 
either  a  forward  or  parallel  approach  by  a 
person  uslr.g  a  wheelchair  shall  be  provided 
at  telephones  (see  Fig.  44).  The  clear  floor  or 
ground  space  shall  compty  with  4.2.4.  Bases, 
enclosures,  and  fixed  seats  shall  not  impede 
approaches  to  telephones  by  people  who  use 
wheelchairs. 

4.31.3*  Mounting  Height.  Tlie  highest 
operable  part  of  the  telephone  shall  be  within 
the  reach  ranges  specified  in  4.2.5  or  4.2.6. 

4.31.4  Protruding  OttJects.  TOephones 
shall  comply  with  4.4. 
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mbol  shall  be  dlspli^ed  as  shown  in 
[.  43(a)  and  (l^. 

&  Volume  Control  Telephones.  Telephones 
luired  to  have  a  volume  control  by  4.1.3(17)(bi 
aR  be  identified  by  a  sign  containing  a  depic- 
n  of  a  telephone  handset  with  radiating  sound 


(3)  Ttxt  Telephones.  Text  telephones  required 
4.13  (17)(ci  Shan  be  identified  by  the  tntema- 
ToZ  TDD  symbol  (Fig  43(c)).  In  addition,  tfa 
lUty  has  apubUctext  telephone,  directional 
nage  indicating  the  location  of  the  nearest 
t  telephone  shall  be  placed  acijacent  to  all 
nks  (^telephones  which  do  not  contain  a  text 
iphone.  Such  directional  signage  shall  tndude 
^  intemational  TDD  symboL  Ifajaciltty  has  no 
'Tks  <^telephor\es.  the  directUmal  signage 
ill  be  provided  at  the  entrance  (e.g..  in  a 
Ming  directory). 

4)  AssisUve  Usterxing  Systems.  In  assembly 
as  where  permanendy  Installed  assistive 
entng  systems  are  required  by  4. 1.3(19)(b) 
availability  of  such  systems  shall  be  idervtl- 
i  with  sigrvage  that  includes  the  intemational 
nbol  qf  access  for  hearing  loss  (Fig  43(d)). 

U>.8*  ttlumination  Levels.  (Reserved). 

II  Telephones. 

11. 1  General.  Public  telephones  required 
te  accessible  by  4.1  shallcomply  with  4.31. 

11.2  Clear  Floor  or  Ground  Space.  A 

u-  floor  or  ground  space  at  least  30  In  by 
In  (760  mm  by  1220  mm)  that  allows 
ler  a  forward  or  parallel  approach  by  a 
son  uslFig  a  wheelchair  shall  be  provided 
elephones  (see  Fig.  44).  The  clear  floor  or 
imd  space  shall  comply  with  4.2.4.  Bases, 
losures.  and  fixed  seats  shall  not  impede 
roaches  to  telephones  by  people  who  use 
;elchalrs. 

1.3*  Mounting  Height.  The  highest 
rable  part  of  the  telephone  shall  be  within 
reach  ranges  specified  in  4.2.5  or  4.2.6. 

1.4  Protruding  Oii/ects.  Telq>hones 
U  comply  with  4.4. 


4.31  Telephones 


E 

in 


AnyuMth 


I    > 


^optional 
I     post  and 
-u   base! 


^^^^basel 


YX/XX/XXX/XXX/XJZArXA 
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Ele«bon 


(a) 
Side  Reach  Possible 
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see  Plans 
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OO 
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Tcy 


* —  s. 


Y}xAr/x}yxyx)yyx/)xJZ, 

I  Elevation 

'Height  to  highest  operairie 
parts  which  are  essential  to 
l>asic  operation  of  telephone. 


30  mm 


760 


30 


780 


— 1 

~ 

;? 

— 
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o  £ 

fM 

lO      g 
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■^ 

10 

6  mln 


ISO 


Ptons 


(b) 


Foiward  Reach  Required 


Fig.  44 
Mounting  Heights  and  Clearances  for  Telephones 


4.31. S  Hearing  Aid  Compatible  and 
Volume  Control  Telephones  Required 
by  4.1. 

(1)  Telephones  shaU.  be  hearing  aid 
corr^xitit)le. 

(2)  Volume  controls,  capable  qfa  minimum 
of  12  dixA  and  a  maximum  of  18  dbA  above 


normoL  shall  be  provided  in  accordance  with 
4.1.3.  If  an  automatic  reset  is  provided  then 
18  dbA  may  be  exceeded. 

4.31.6  Controls.  Telephones  shall  have 
pushbutton  controls  where  service  for  such 
equipment  Is  available. 
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4.31.7  Telephone  Books.  Telephone  books. 
If  provided,  shall  be  located  in  a  position  that 
complies  with  the  reach  ranges  specified  in  4.2.5 
and  4.2.6. 

4.31.8  Cord  Length.  The  cord  from  the 
telephone  to  the  handset  shall  be  at  least 
29  in  (735  mm)  long. 

4.31.9*  Text  Telephones  Required 
by  4.1. 

(1)  Text  telephones  used  with  a  pay  telephone 
shaU.  be  permanently  affixed  within,  or  adjacent 
to.  the  telephone  encloswe.  If  an  acoustk:  cou- 
pler is  used,  the  telephone  cord  shall  be  siiffl- 
ciently  long  to  allow  connection  of  the  text 
telephone  and  the  telephone  receiver. 

(^  Pay  telephones  designed  to  accommodate 
a  portable  text  telephone  shall  be  equpped  with 
a  shelf  and  an  electrical  outlet  wtthtn  or  acya- 
cent  to  the  telephone  enclosure.  The  telephone 
handset  shall  be  capable  of  being  placedflush 
on  the  surface  of  the  shelf.  The  shelf  shall  be 
capable  of  accommodating  a  text  telephone  and 
shall  have  6  in  (152  mm)  minimum  vertical  clear- 
ance in  the  area  where  the  text  telephone  is  to 
beplaced. 

13)  Equivalent  facilitation  may  be  provided. 
For  example,  a  portable  text  telephone  may  be 
made  cwailable  in  a  hotel  at  the  registration 
desk  if  it  is  available  on  a  24-hour  basis  for 
use  with  nearby  public  pay  telephones.  In  this 
instance,  at  least  one  pay  telephone  shall 
comply  with  paragraph  2  of  this  section.  In 
addition,  if  an  acoustic  coupler  is  used  the 
telephone  handset  cord  shall  be  sufficiently  long 
so  as  bo  aUow  connection  of  the  text  telephone 
and  the  telephone  receiver.  Dtrectioru3l  signage 
shall  be  provided  and  shaR  comply  with  4.30.7. 

4.32  Fixed  or  Built-in  Seating  and 
Tables. 

4.32.1  Mlnlmiiin  Number.  Fixed  or  built-in 
seating  or  tables  required  to  be  accessible  by 
4.1  shall  comply  with  4.32. 

4.32.2  Seating.  If  seating  spaces  for  people 
in  wheelchairs  are  provided  at^lued  tables  or 
counters,  clear  floor  space  complying  with 
4.2.4  shall  be  provided.  Such  clear  floor  space 


shall  not  overlap  knee  space  by  more  than 
19  in  (4S5  mm)  (see  Fig.  45). 

4.32.3  Knee  Clearances.  If  seating  for 
people  In  wheelchairs  is  provided  at  tables  or 
counters,  knee  spaces  at  least  27  in  (685  mm) 
high.  30  in  (760  mm)  wide,  and  19  in  (485  mm) 
deep  shall  be  provided  (see  Fig.  45). 

4.32.4*  Height  of  Tables  or  Counters. 

The  tops  of  accessible  tables  and  counters  shall 
be  from  28  in  to  34  in  (710  mm  to  865  mm) 
above  the  finish  floor  or  ground. 

4.33  Assembly  Areas. 

4.33.1  Minimum  Number.  Assembly  arvd 
associated  areas  required  to  be  accessible  by 
4.1  shaU  comply  with  4.33. 

4.33.2*  Size  of  Wheelchair  Locations. 

E^ch  wheelchair  location  shall  provide  mini- 
mum clear  ground  or  floor  spaces  as  shown 
in  Fig.  46. 

4.33.3*  Placement  of  Wheelchair 
Locations.  Wheelchair  areas  shall  be  an  inte- 
gral part  of  any  fixed  seating  plan  and  shall  be 
provided  so  as  to  provide  people  with  physical 
disabUtties  a  choice  of  admission  prices  and 
lines  of  sight  comparable  to  those  for  members 
of  the  general  pubUc.  They  shall  adjoin  an 
accessible  route  that  also  serves  as  a  means 
of  egress  in  case  of  emergency.  At  least  one 
companion  fixed  seat  shall  be  provided  rvext  to 
each  wheelchair  seating  area.  When  the  seating 
capacity  exceeds  300,  wheelchair  spaces  shall 
be  provided  in  more  than  one  location,  Readdy 
removable  seats  may  be  tnstaUed  in  wheelchair 
spaces  when  the  spaces  are  not  required  to 
accommodate  wheelchair  users. 

EXCEPTION:  Accessible  viewirm  positions  may 
be  clustered  for  bleachers,  balconies,  and  other 
areas  having  sight  lines  that  require  slopes  of 
greater  than  5  percent  Equivalent  accessible 
viewing  positions  may  be  located  on  levels 
having  accessible  egress. 

4.33.4  Surfaces.  The  ground  or  floor  at 
wheelchair  locations  shall  be  level  and  shall 
comply  with  4.5. 
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elU  not  overlap  knee  space  by  more  than 
in  (485  mm)  (see  Fig.  45). 

12.3  Knee  Cleanmces.  If  seating  for 
>ple  In  wheelchairs  Is  provided  at  tables  or 
mters,  knee  spaces  at  least  27  in  (685  mm) 
Ji.  30  In  (760  mm)  wide,  and  19  In  (485  mm) 
;p  shall  be  provided  (see  Fig.  45). 

S2.4*  Hel^t  of  Tatdes  or  Counten. 

:  tops  of  accessible  tables  and  counters  shall 
from  28  In  to  34  in  (710  mm  to  865  mm) 
jue  theftnish  floor  or  ground. 

13  Assembly  Areas. 

13.1  Minimum  Number.  Assembly  and 
iociated  areas  required  to  be  accessible  by 
shall  comply  with  4.33. 

13.2*  Size  of  Wheelchair  Locations. 

:h  wheelchair  location  shaU  provide  mlnl- 
m  clear  ground  or  floor  spaces  as  shown 
^ig.  46. 

13.3*  Placement  of  Wheelchair 
sations.  Wheelchair  areas  shall  be  an  inte- 
1  part  of  any  fixed  seating  plan  and  shall  be 
videdsoas  to  provide  pe<^>le  with  physical 
abilities  a  choice  of  admission,  prices  and 
•s  of  sight  comparable  to  those  for  members 
he  general  pubUc.  They  shall  adjoin  an 
essible  route  that  also  serves  as  a  means 
gress  in  case  of  emergency.  At  least  one 
Vxmkmfbced  seat  shall  be  provided  next  to 
h  wheelchair  seating  area.  When  the  seating 
acity  exceeds  300,  wheelchair  spaces  shall 
jrovided  in  more  than  one  location.  Readily 
movable  seats  may  be  installed  in  wheelchair 
ces  when  the  spaces  are  not  required  to 
ommodate  wheelchair  users. 

ZEPTION:  Accessible  viewing  positions  may 
:lusteredfor  bleachers,  balconies,  and  other 
IS  having  sight  lines  that  require  slopes  of 
2ter  than  5  percent  Equivalent  accessible 
uing  positions  may  be  located  on  levels 
ing  accessible  egress. 

3.4  Surfaces.  The  ground  or  floor  at 
;elchalr  locations  shall  be  level  and  shall 
iply  with  4.5. 
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Fig.  45 
Minimum  Clearances  for  Seating  and  Tables 
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4.34  Automated  Teller  Machines 


4.33.5  AcceM  to  Pexfonning  Areas. 

An  accessible  route  shall  connect  wheelchair 
seating  locations  with  performing  areas.  Includ- 
ing stages,  arena  floors,  dressing  rocmis.  locker 
rooms,  and  other  spaces  used  by  performers. 

4.33.6*  Placement  of  listening  Systems. 

If  the  listening  system  provided  serves  Indi- 
vidual fixed  seats,  then  such  seats  shall  be 
located  within  a  50  fl  (15  m)  viewing  distance 
of  the  stage  or  playing  area  and  shall  have  a 
complete  view  of  the  stage  or  playing  area. 

4.33.7*  Types  of  listening  Systems. 

Assistive  Ustentng  systems  (ALSI  are  intended 
to  augment  standard  public  address  and  nutjin 
systems  by  providing  signals  which  can  be  re- 
ceived directly  by  persons  with  special  receivers 
or  their  own  hearing  aids  and  which  eliminate  or 
JVter  background  rwise.  The  type  of  assistive 
Ustentng  system  appropriate  for  a  particular 
application  depends  an  the  ctvoaacteristics  of 
the  setting,  the  nature  of  the  program,  and  the 
intended  audience.  Magnetic  induction  loops, 
(n/ra-red  and  radio  frequency  systems  are  types 
oj  listening  systems  which  are  appropriate  Jar 
various  applications. 

4.34  Automated  Teller  Machines. 

4.34.1  Cenercd.  Each  machtne  required  to  be 
accessible  by  4.1.3  shaU  be  on  an  accessible 
route  and  shaU  comply  wUh  4.34. 

4.34.2  ControU.  Controls  for  user  activation 
shall  comply  with  the  requirements  of  4.27. 

4.34.3  Clearances  and  Rettch  Range. 

Free  standing  or  buHt-in  wUts  not  havir^  a  dear 
space  under  them  shall  comply  with  4.27.2  and 

4.27.3  and  provide  for  a  parallel  approach  and 
both  a  forward  and  side  reach  to  the  unit  aUow- 
ing  a  person  in  a  wheelchair  to  access  the 
controls  and  dispensers. 

4.34.4  Bqu^mentfor  Persons  with 
Vision  Impairments.  Instructions  and  all 
trxformationfor  use  shaU.  be  made  accessible  to 
and  independently  usable  by  persons  wUh 
vision  impairments. 


4.35  Dressing  and  Fitting  Rooms. 

4.35.1  Genertd.  Dressir^g  and  fitting  rooms 
required  to  be  accessible  by  4.1  shall  comply 
with  435  and  shall  be  on  an  accessible  route. 

4.35.2  Clear  Floor  Space.  A  dear  floor 
space  aUowtrrg  a  person  ustrm  a  wheelchair  to 
make  a  ISO-degree  turn  shaR  be  provided  in 
every  accessible  dressing  room  entered  through 
a  swinging  or  sUdtng  door.  No  door  shall  swing 
trUo  any  part  of  the  turning  space.  Turrxing  space 
shall  Twt  be  required  in  a  private  dressing  room 
entered  through  a  curtained  openbxi  at  least 

32  in  (815  mm)  wide  ifdearJUxr  space  comply- 
ing with  section  4.2  reruiers  the  dressing  room 
usable  by  a  person  ustr\g  a  wheelchair. 

4.35.3  Doors.  All  doors  to  accessible  dressing 
rooms  shaU  be  tn  compliance  wtth  section  4.13. 

4.35.4  Bench.  Every  accessible  dressing 
room  shaU  have  a  24  in  by  48  in  (610  mm  by 
1220  mm)  beTu:hfixed  to  the  waU.  along  the 
larger  dimension.  The  bench  shall  be  mounted 
17  in  to  19  in  (430  mm  to  485  mm)  above  the 

finish  floor.  Clear  floor  space  shall  be  provided 
alorigside  the  bench  to  aUow  a  person  usirxg  a 
wheelchair  to  make  a  parallel  transfer  onto  the 
bench.  The  structural  strength  of  the  bench  and 
attachments  shall  comply  wtth  4.26.3.  Where 
tnstaUed  tn  corDurvitlon  with  showers,  swimming 
pools,  or  other  wet  locations,  water  shall  not 
accumxdate  upon  the  surface  of  the  bench  and 
the  bench  shall  have  a  sl^reslstant  surface. 

4.35.5  Mirror.  Where  mirrors  are  provided  in 
dressing  rooms  of  the  same  use,  then  in  an 
accessible  dressiixg  room  a  fidl  length  mirror, 
measurii\g  at  least  18  In  wide  Ixi  54  in  high 
(460  mm  by  1370  mm),  shcdl  be  mounted  in  a 
posttion  c^ording  a  view  to  a  person  on  the 
bench  as  well  as  to  a  person  in  a  standing 
position. 

NOTE:  SecUons  4.1.1  through  4. 1 .7  and 
sections  5  through  10  are  different  from  ANSI 
Al  17. 1  in  their  entirety  and  are  printed  In 
starulard  type. 
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t.35  Dressing  and  Fitting  Rooms. 

t.35.1  GenemL  Dressing  and  fitting  woms 
■equtred  to  be  accessible  by  4.1  shaU  comply 
vUh  435  and  shall  be  on  an  accessible  route. 

1.35.2  Clear  Floor  Space.  A  dearfioor 
ipace  allowing  a  person  using  a  wheelchcUr  to 
nake  a  ISO-degree  turn  shaR  be  provided  m 
ruery  accessible  dressing  room  entered  through 
I  swtiiglng  or  sliding  door.  No  door  shall  swing 
nto  any  part  of  the  turning  space.  Turning  space 
ihaR  not  be  required  in  a  prWaie  dressing  room 
mtered  through  a  curtained  openbxi  at  least 

i2  In  (815  mm)  wide  ifdearjloor  space  comply- 
ng  wtth  section  4.2  renders  the  dressing  room 
isable  by  a  person  ustr\g  a  wheelchair. 

1.35.3  Doors.  All  doors  to  accessible  dressing 
ooms  shaU  be  tn  compliance  wtth  section  4.13. 

t.35.4  Bench.  Eivery  accessible  dressing 
oom  shall  have  a  24  in  by  4S  In  (610  mm  by 
1220  mnr)  benchfixed  to  the  wall  along  the 
anger  dimension.  The  bench  shall  be  mounted 
'7  in  to  19  In  (430  mm  to  485  mm)  above  the 
intshfioor.  Clear fioor  space  shall  be  provided 
ilorigside  the  bench  to  allow  a  person  using  a 
vheelchatr  bo  make  a  parallel  transfer  onto  the 
tench.  The  structural  strerxgth  of  the  bench  and 
ittachments  shaR  comply  wtth  4.26.3.  Where 
nstalled  tn  conjunctUm  wtth  showers,  swimming 
KX)ts.  or  other  wet  locations,  water  shall  not 
iccwvMlate  upon  the  surface  of  the  bench  and 
he  bench  shall  htwe  a  slip-resistant  surface. 

i.35.S  Mirror.  Where  mirrors  are  provided  tn 
dressing  rooms  of  the  same  use.  then  In  an 
ccesslble  dressing  room,  a  fiill  length  mirror, 
leasurtng  at  least  18  in  wide  by  54  in  high 
i60  mm  by  1370  mm),  shall  be  mounted  in  a 
osttton  qffording  a  view  to  a  person  on  the 
erych  as  well  as  to  a  person  tn  a  standing 
osltion. 

fOTE:  SecUons  4.1.1  through  4. 1 .7  and 
ections  5  through  10  are  different  from  ANSI 
.1 17. 1  In  their  entirety  and  are  printed  In 
tandard  type. 


B.O  RMtauxants  and  CafeteiUt 


5. 


RBS1AURANT8  AND 
CAFETERIAS. 


5.1*  Genend.  Except  as  specified  or  modi- 
fied In  this  section,  restaurants  and  cafeterias 
-  shall  comply  with  the  requirements  of  4. 1  to 
4.35.  Where  fixed  tables  (or  dining  counters 
where  food  Is  consumed  but  there  Is  no  service) 
are  provided,  at  least  5  percent,  but  not  less 
than  one.  of  the  fixed  tables  (or  a  porUon  of 
the  dining  coimter)  shall  be  accessible  and 
shall  comply  with  4.32  as  required  In  4. 1.3(18). 
In  establishments  where  separate  areas  are 
designated  for  smoking  and  non- smoking 
patrons,  the  required  number  of  accessible 
fixed  tables  (or  counters)  shall  be  propor- 
tionally distributed  between  the  smoking  and 
non-smoking  areas.  In  new  construction,  and 
where  practk:able  In  alterations,  accessible 
fixed  tables  (or  counters)  shall  be  distributed 
throughout  the  space  or  facility. 

5.2  Connten  and  Ban.  where  food  or 
drink  is  served  at  counters  exceeding  34  in 
(865  mm)  In  height  for  consumption  by  cus- 
tomers seated  on  stools  or  standing  at  the 
counter,  a  portion  of  the  main  counter  which 
Is  60  In  (1525  mm)  in  length  minimum  shall 
be  provided  in  compliance  with  4.32  or  service 
shall  be  available  at  accessible  tables  within 
the  same  area. 


F1g.S3 
Food  Sendee  lines 


5.3  Aecesf  Alales.  ad  accessible  fixed 
tables  shall  be  accessible  by  means  of  an 
access  aisle  at  least  36  tn  (915  mm)  clear 
between  parallel  edges  of  tables  or  between 
a  wall  and  the  table  edges. 

5.4  Dlninf  Areas,  in  new  construction,  aD 
dining  areas,  including  raised  or  sunken  dining 
areas.  k)ggias.  and  outdoor  seating  areas,  shall 
be  accessible.  In  non-elevator  buildings,  an 
accessible  means  of  vertical  access  to  ihe 
mezzanine  is  not  required  under  the  foUowing 
conditions:  1)  the  area  of  mezzanine  seating 
measures  no  more  than  33  percent  of  the  area 
of  the  total  accessible  seating  area:  2)  the  same 
services  and  decor  are  provided  in  an  acces- 
sible space  usable  by  the  general  pubUc;  and. 
3)  the  accessible  areas  are  not  restricted  to 
use  by  people  with  disabilities.  In  alterations, 
accessibility  to  raised  or  sunken  dining  areas, 
or  to  all  parts  of  outdoor  seating  areas  is  not 
required  provided  that  the  same  services  and 
decor  are  provided  in  an  accessible  space 
usable  by  the  general  pubUc  and  are  not 
restricted  to  use  by  people  with  disabilities. 

5.5  Food  Service  Lines.  Food  senice 
lines  shall  have  a  minimiiro  clear  width  of 
36  in  (915  mm),  wtth  a  preferred  clear  width 
of  42  in  (1065  mm)  to  allow  passage  around  a 
person  using  a  wheelchair,  l^y  shdes  shall  be 
mounted  no  higher  than  34  in  (865  mm)  above 
the  floor  (see  Fig.  53).  If  self-service  shehres 


Flg.54 

TableumeArmM 


58 


35666 


Federal  Register  /  Vol.  56.  No.  144  /  Friday.  July  26,  1991  /  Rules  and  Regulations 


6.0  Medical  Care  FaclUUes 


arc  provided,  at  least  50  percent  of  each  type 
must  be  within  reach  ranges  specified  In  4.2.5 
and  4.2.6. 

5.6  Tableware  and  Condiment  Areas. 

Self-service  shelves  and  dispensing  devices 
for  tableware,  dlshwaie.  condiments,  food 
and  beverages  shall  be  Installed  to  comply 
with  4.2  (see  Fig.  54). 

5.7  Raised  Platforms,  in  banquet  rooms 
or  spaces  where  a  head  table  or  speaker's 
lectern  Is  located  on  a  raised  platform,  the 
platform  shall  be  accessible  in  compliance 
with  4.8  or  4. 11 .  Open  edges  of  a  raised  plat- 
form shall  be  protected  by  placement  of  tables 
or  by  a  curb. 

5.8  Vending  Biachines  and  Other 
Equipment.  Spaces  for  vending  machines 
and  other  equipment  shall  comply  with  4.2 
and  shall  be  located  on  an  accessible  route. 

5.9  Quiet  Areas.  (Reserved). 


6. 


BIEDICALCARE 
FACILmES. 


6. 1  General.  Medical  care  facilities  included 
In  this  section  are  those  In  which  people  re- 
ceive physical  or  medical  treatment  or  care  and 
where  persons  may  need  assistance  In  respon- 
ding to  an  emergency  and  where  the  period  of 
stay  may  exceed  twenty-four  hours.  In  addition 
to  the  requirements  of  4. 1  through  4.35,  medi- 
cal care  facilities  and  buildings  shall  comply 
with  6. 

(1)  Hospitals  -  general  purpose  hospitals, 
psychiatric  facilities.  detoxificaUon  facilities  — 
At  least  10  percent  of  patient  bedrooms  and 
toilets,  and  all  public  use  and  common  use 
areas  are  required  to  be  designed  and  con- 
structed to  be  accessible. 

(2)  Hospitals  and  rehabilitation  facilities 
that  specialize  in  treating  conditions  that  affect 
mobility,  or  units  within  either  that  specialize 
in  treating  conditions  that  affect  mobility  —  All 
patient  bedrooms  and  toilets,  and  all  public 
use  and  common  use  areas  are  required  to  be 
designed  and  constructed  to  be  accessible. 


(3)  Long  term  care  facilities,  nursing  homes 
—  At  least  50  percent  of  patient  bedrooms 
and  toilets,  and  all  public  use  and  common 
use  areas  are  required  to  be  designed  and 
constructed  to  be  accessible. 

(4)  Alterations  to  patient  bednx)ms. 

(a)  When  patient  bedrooms  are  being  added 
or  altered  as  part  of  a  planned  renovation  of  an 
entire  wing,  a  department,  or  other  discrete 
area  of  an  existing  medical  facility,  a  percent- 
age of  the  patient  bedrooms  that  are  being 
added  or  altered  shall  comply  with  6.3.  The 
percentage  of  accessible  rooms  provided  shall 
be  consistent  with  the  percentage  of  rooms 
required  to  be  accessible  by  the  applicable 
requirements  of  6. 1(1).  6. 1(2).  or  6. 1(3).  until 
the  number  of  accessible  patient  bedrooms  in 
the  facility  equals  the  overall  number  that 
would  be  required  if  the  facility  were  newly 
constructed.  (For  example,  if  20  patient  bed- 
rooms are  being  altered  In  the  obstetrics 
department  of  a  hospital.  2  of  the  altered  rooms 
must  be  made  accessible.  If.  within  the  same 
hospital.  20  patient  bedrooms  are  being  altered 
In  a  unit  that  specializes  In  treating  mobility 
impairments,  all  of  the  altered  rooms  must  be 
made  accessible.)  Where  toilet/bath  rooms  are 
part  of  patient  bedrooms  which  are  added  or 
altered  and  required  to  be  accessible,  each 
such  patient  toilet/bathroom  shall  comply 
with  6.4. 

(b)  When  patient  bedrooms  are  being  added 
or  altered  individually,  and  not  as  part  of  an 
alteration  of  the  entire  area,  the  altered  patient 
bedrooms  shall  comply  with  6.3.  unless  either 
a)  the  number  of  accessible  rooms  provided  in 
the  department  or  area  containing  the  altered 
patient  bedroom  equals  the  number  of  acces- 
sible patient  bedrooms  that  would  be  required 
if  the  percentage  requirements  of  6.1(1),  6.1(2). 
or  6.1(3)  were  applied  to  that  department  or 
area:  or  b)  the  number  of  accessible  patient 
bedrooms  in  the  facility  equals  the  overall 
number  that  would  be  required  If  the  facility 
were  newly  constructed.  Where  toilet /bath- 
rooms are  part  of  patient  bedrooms  which 

are  added  or  altered  and  required  to  be  acces- 
sible, each  such  toilet/bathroom  shall  compfy 
with  6.4. 
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7.0  BttslneM  and  Mercantile 


(3)  Long  term  care  facilities,  nursing  homes 
—  At  least  50  percent  of  patient  bedrooms 
and  toilets,  and  all  public  use  and  common 
use  areas  are  required  to  be  designed  and 
constructed  to  be  accessible. 

(4)  Alterations  to  patient  bedrooms. 

(a)  When  patient  bedrooms  are  being  added 
ar  altered  as  part  of  a  planned  renovation  of  an 
;nUre  wing,  a  department,  or  other  discrete 
irea  of  an  existing  medical  facility,  a  percent- 
ige  of  the  patient  bedrooms  that  are  being 
idded  or  altered  shall  comply  with  6.3.  The 
percentage  of  accessible  rooms  provided  shall 
3e  consistent  with  the  percentage  of  rooms 
■cqulred  to  be  accessible  by  the  applicable 
■equlrements  of  6.1(1).  6.1(2).  or  6.1(3).  until 
he  number  of  accessible  patient  bedrooms  In 
he  facility  equals  the  overall  number  that 
vould  be  required  If  the  facility  were  newly 
:onstructed.  (For  example.  If  20  patient  bed- 
X)oms  are  being  altered  in  the  obstetrics 
lepartment  of  a  hospital.  2  of  the  altered  rooms 
nust  be  made  accessible.  If.  within  the  same 
lospltal.  20  patient  bedrooms  are  being  altered 
n  a  unit  that  specializes  in  treating  mobility 
mpalrments.  all  of  the  altered  rooms  must  be 
nade  accessible.)  Where  toilet/bath  rooms  are 
>art  of  patient  bedrooms  which  are  added  or 
dtered  and  required  to  be  accessible,  each 
luch  patient  toilet /bathroom  shall  comply 
rtth6.4. 

(b)  When  patient  bedrooms  are  being  added 
ir  altered  individually,  and  not  as  part  of  an 
iteration  of  the  entire  area,  the  altered  patient 
>edrooms  shall  comply  with  6.3.  unless  either: 
i)  the  number  of  accessible  rooms  provided  in 
he  department  or  area  containing  the  altered 
tatient  bedroom  equals  the  number  of  acces- 
Ible  patient  bedrooms  that  would  be  required 
rthe  percentage  requirements  of  6.1(1).  6.1(2). 
r  6.1(3)  were  applied  to  that  department  or 
rea:  or  b)  the  number  of  accessible  patient 
edrooms  In  the  facility  equals  the  overall 
lumber  that  would  be  required  if  the  facility 
rere  newly  constructed.  Where  toilet/bath- 
ooms  arc  part  of  patient  bedrooms  which 

re  added  or  altered  and  required  to  be  acces- 
Ible.  each  such  toilet/bathroom  shall  comply 
ith  6.4. 


6.2  ^trance*.  At  least  one  accessible 
entrance  that  complies  with  4. 14  shall  be 
protected  from  the  weather  by  canopy  or 
roof  overhang.  Such  entrances  shall  incorpo- 
rate a  passenger  loading  zone  that  complies 
with  4.6.6. 

6.3  Patient  Bedrooms.  Provide  accessible 
patient  bedrooms  in  compliance  with  4. 1 
through  4.35.  Accessible  patient  bedrooms 
shall  comply  with  the  following: 

(1)  Each  bedroom  shall  have  a  door  that 
complies  with  4. 13. 

EXCEPTION:  Entry  doors  to  acute  care  hospi- 
tal bedrooms  for  in-patlents  shall  be  exempted 
from  the  requirement  In  4. 13.6  for  maneuver- 
ing space  at  the  latch  side  of  the  door  if  the 
door  18  at  least  44  in  (1 120  mm)  wide. 

(2)  E^ach  bedroom  shall  have  adequate  space 
to  provide  a  maneuvering  space  that  complies 
with  4.2.3.  In  rooms  with  2  beds,  it  is  prefer- 
able that  this  space  be  located  between  beds. 

(3)  E^ach  bedroom  shall  have  adequate 
space  to  provide  a  minimum  clear  floor  space 
of  36  in  (915  mm)  along  each  side  of  the  bed 
and  to  provide  an  accessible  route  complying 
with  4.3.3  to  each  side  of  each  bed. 

6.4  Patient  Toilet  Roomi.  where  toUet/ 
bath  rooms  are  provided  as  a  part  of  a  patient 
bedroom,  each  patient  bedroom  that  Is  required 
to  be  accessible  shall  have  an  accessible  toilet/ 
bath  room  that  compiles  with  4.22  or  4.23  and 
shall  be  on  an  accessible  route. 


7. 


BUSINESS  AND 
BIERCANTILB. 


7. 1  General,  in  addition  to  the  requirements 
of  4. 1  to  4.35,  the  design  of  all  areas  used  for 
business  transactions  with  the  public  shall 
compty  with  7. 


7.2  Sales  and  Service  Counters. 
Teller  Windows,  Information 
Counters. 

(1)  In  department  stores  and  miscellaneous 
retail  stores  where  counters  have  cash  registers 
and  are  provided  for  sales  or  dlstrtbutlon  of 
goods  or  services  to  the  public,  at  least  one  of 
each  type  shall  have  a  portion  of  the  counter 
which  is  at  least  36  in  (915  mm)  in  length  with 
a  maximum  height  of  36  In  (915  mm)  above  the 
finish  floor.  It  shall  be  on  an  accessible  route 
complying  with  4.3.  The  accessible  counters 
must  be  dispersed  throughout  the  building  or 
facility.  In  alterations  where  it  is  technically 
Infeaslble  to  provide  an  accessible  counter,  an 
auxiliary  counter  meeting  these  requirements 
may  be  provided. 

(2)  At  ticketing  counters,  teller  staUons  In 
a  bank,  registration  counters  in  hotels  and 
motels,  box  ofiflce  ticket  counters,  and  other 
counters  that  may  not  have  a  cash  register 
.but  at  which  goods  or  services  are  sold  or 
distributed,  either 

(I)  a  portion  of  the  main  counter  which 
is  a  minimum  of  36  in  (915  mm)  in  length 
shall  be  provided  with  a  maximum  height  of 
36  in  (915  mm):  or 

(II)  an  auxiliaiy  counter  with  a  maximum 
height  d*  36  in  (915  mm)  In  close  proximity  to 
the  main  counter  shall  be  provided;  or 

(III)  equivalent  facilitation  shall  be  pro- 
vided (e.g..  at  a  hotel  registration  counter, 
equivalent  facilitation  might  consist  of: 

( 1)  provision  of  a  folding  shelf  attached  to  the 
main  counter  on  which  an  individual  with 
disabilities  can  wrtte.  and  (2)  use  of  the  space 
on  the  side  of  the  counter  or  at  the  concierge 
desk,  for  handing  materials  back  and  forth). 

All  accessible  sales  and  service  coun- 
ters shall  be  on  an  accessible  route  complying 
with  4.3. 

(^*  Assistive  Listening  Devfces.  (Reserved) 
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7.3*  Check-out  AUles. 

(1)  In  new  construction,  accessible  check-out 
aisles  shall  be  provided  in  conformance  with 
the  table  below: 


Total  Chsck-ont 

Ai«le«of 

Bach  Design 


Mlnimiuii  Niuiibar 

of  Aec  wfl>le 
ClMck-ont  AlalM 
(of  aach  daaign) 


1-4 

1 

5-8 

2 

8-15 

3 

over  15 

3.  plus  20%  of 

additional  aisles 

EXCEPTION:  In  new  construction,  where  the 
selling  space  is  under  5000  square  feet,  only 
one  check-out  aisle  is  required  to  be  accessible. 

EXCEPTION:  In  alteraUons.  at  least  one  check- 
out aisle  shall  be  accessible  in  facilities  under 
5000  square  feet  of  selling  space.  In  facilities 
of  5000  or  more  square  feet  of  selling  space, 
at  least  one  of  each  design  of  check-out  aisle 
shall  be  made  accessible  when  altered  until 
the  niimber  of  accessible  check-out  aisles  of 
each  design  equals  the  number  required  in 
new  construction. 

Examples  of  check-out  aisles  of  different 
"design"  include  those  which  are  specifically ' 
designed  to  serve  different  functions.  Different 
"design"  Includes  but  Is  not  limited  to  the 
following  features  -  length  of  belt  or  no  belt;  or 
permanent  signage  designating  the  aisle  as  an 
express  lane. 

(2)  Clear  aisle  width  for  accessible  check-out 
aisles  shall  comply  with  4.2. 1  and  maximum 
adjoining  counter  height  shall  not  exceed  38  in 
(965  mm)  above  the  finish  floor.  The  top  of  the 
lip  shall  not  exceed  40  in  (1015  mm)  above  the 
finish  floor. 

(3)  Signage  klentlfying  accessible  check-out 
aisles  shall  comply  with  4.30.7  and  shall  be 
mounted  above  the  check-out  aisle  in  the  same 
location  where  the  check-out  nimiber  or  type  of 
check-out  is  displayed. 

7.4  Security  Bollards.  Any  device  used 
to  prevent  the  removal  of  shopping  carts  from 
store  premises  shall  not  prevent  access  or 
egress  to  people  in  wheelchairs.  An  alternate 


entry  that  is  equally  convenient  to  that 
provided  for  the  ambulatory  population  is 
acceptable. 


8. 


LIBRARIES. 


8. 1  GeneraL  in  addition  to  the  require- 
ments of  4. 1  to  4.35.  the  design  of  all  public 
areas  of  a  libraiy  shall  comply  with  8.  includ- 
ing reading  and  study  areas,  stacks,  reference 
rooms,  reserve  areas,  and  special  facilities  or 
collections. 

8.2  Reading  and  Study  Areas.  At  least 
5  percent  or  a  minimum  of  one  of  each  element 
of  fixed  seating,  tables,  or  study  carrels  shall 
comply  with  4.2  and  4.32.  Clearances  between 
fixed  accessible  tables  and  between  study 
carrels  shall  comply  with  4.3. 

8.3  Check-Out  Areas.  At  least  one  lane  at 
each  check-out  area  shall  comply  with  7.2(1). 
Any  traffic  control  or  book  security  gates  or 
turnstiles  shall  comply  with  4.13. 

8.4  Card  Catalogs  and  Biagaxlne 
Displays.  Minimum  clear  aisle  space  at 
card  catalogs  and  magazine  displays  shall 
comply  with  Fig.  55.  Maximum  reach  height 
shall  comply  with  4.2.  with  a  height  of  48  in 
(1220  mm)  preferred  irrespective  of  approach 
allowed. 

8.5  Stacks.  Minimum  clear  aisle  width 
between  stacks  shall  comply  with  4.3,  with  a 
minimum  clear  aisle  width  of  42  in  (1065  mm) 
preferred  where  possible.  Shelf  height  in  stack 
areas  is  unrestricted  (see  Fig.  56). 
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ntry  that  Is  equally  convenient  to  that 
rovlded  for  the  ambulatory  population  is 
cceptable. 

8.    LIBRARIES. 


.  1  Genend.  in  addition  to  the  requlre- 
lents  of  4. 1  to  4.35,  the  design  of  all  public 
neas  of  a  library  shall  comply  with  8.  includ- 
ig  reading  and  study  areas,  stacks,  reference 
x>ms.  reserve  areas,  and  special  facilities  or 
illectlons. 

.2  Reading  and  Study  Areas.  At  least 
percent  or  a  minimum  of  one  of  each  element 
■  fixed  seating,  tables,  or  study  carrels  shall 
)mply  with  4.2  and  4.32.  Clearances  between 
ced  accessible  tables  and  between  study 
urels  shall  comply  with  4.3. 

.3  Check-Out  Areas.  At  least  one  lane  at 
ich  check-out  area  shall  comply  with  7.2(1). 
ny  trafik  control  or  book  security  gates  or 
imstlles  shall  comply  with  4.13. 

.4  Card  Catalogs  and  Siagazine 
isplays.  Minimum  clear  aisle  space  at 
ird  catalogs  and  magazine  displays  shall 
imply  with  Fig.  55.  Maximum  reach  height 
lall  comply  with  4.2.  with  a  height  of  48  In 
220  mm)  preferred  Irrespective  of  approach 
lowed. 

.5  Stacks.  Minimum  clear  aisle  width 
itween  stacks  shaU  comply  with  4.3,  with  a 
inlmum  clear  aisle  width  of  42  In  (1065  mm) 
eferred  where  possible.  Shelf  height  In  stack 
eas  is  unrestricted  (see  Fig.  56). 


9.0  Accessible  Transient  Lodging 


36  mln 


915 


4iiimmmiimn~ 


Fig.  55 
Card  Catalog 


36  mln 


915 


Fig.  56 
Stacks 


9. 


ACCESSIBLE  TRANSIENT 
LODGING. 


(1)  Except  as  specified  in  the  special  techni- 
cal provisions  of  this  section,  accessible  tran- 
sient lodging  shall  comply  with  the  applicable 
requirements  of  4.1  through  4.35.  Transient 
lodging  includes  facilities  or  portions  thereof 
used  for  sleeping  accommodations,  when  not 
classed  as  a  medical  care  facility. 

9.1  Hotels,  Motels.  Inns,  Boarding 
Houses,  Dormitories,  Resorts  and 
Other  Similar  Places  of  Transient 
Lodging. 

0.1.1  General.  All  public  use  and  common 
use  areas  are  required  to  be  designed  and 
constructed  to  comply  with  section  4 
(Accessible  Elements  and  Spaces:  Scope 
and  Technical  Requirements). 

EXCEPTION:  Sections  9. 1  through  9.4  do 
not  apply  to  an  establishment  located  within 
a  building  that  contains  not  more  than  five 
rooms  for  rent  or  hire  and  that  Is  actually 
occupied  by  the  proprietor  of  such  establish- 
ment as  the  residence  of  such  proprietor, 

0.1.2  Accessible  Units.  Sleeping  Rooms, 
and  Suites.  Accessible  sleeping  rooms  or 
suites  that  comply  with  the  requirements  of 

9.2  (Requirements  for  Accessible  Units.  Sleep- 
ing Rooms,  and  Suites)  shall  be  provided  In 
conformance  with  the  table  below.  In  addi- 
tion, in  hotels,  of  50  or  more  sleeping  rooms 
or  suites,  additional  accessible  sleeping  rooms 
or  suites  that  include  a  roll- in  shower  shall 
also  be  provided  in  confonnance  with  the  table 
below.  Such  accommodations  shall  comply 
with  the  requirements  of  9.2.  4.21.  and  Figure 
57(a)  or  (b). 


V. 
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27 


max 


68S 
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I 
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1 

CM 


(O 

eo 


60  min 


1220 

(a) 


36 


16  mIn  »'5 

330  t 


(b) 


Fig.  57 
Roll-in  Shower  with  Folding  Seat 


Number  of 
Rooms 


AcceaoUde 
Room* 


Room*  with 
RoU-la  Showers 


100 
150 


1  to  25 

26  to  50 

51  to  75 

76  to 

101  to 

151  to  200 

201  to  300 

301  to  400 

401  to  500 


501  to  1000 
1001  and  over 


1 
2 

3 
4 

5 
6 
7 
8 
9 


1 
1 
2 
2 
3 
4 
4  plus  one  for  each 
additional  100 
over  400 


2%  of  total 

20  plus  1  for 

,each  100 

over  1000 


9.1.3  Sleeping  Accommodations  for 
Persons  with  Hearing  Impairments. 

In  addition  to  those  accessible  sleeping  rooms 
and  suites  required  by  9. 1.2.  sleeping  rooms 


and  suites  that  comply  with  9.3  (Visual  Alarms. 
Notification  Devices,  and  Telephones)  shaU  be 
provided  In  conformance  with  the  following 
table: 


Number  of 
Elements 


Accessible 
Elements 


1   to  25  1 

26  to   50  2 

51   to  75  3 

76  to   100  4 

101   to   150  5 

151   to  200  6 

201   to  300  7 

301   to  400  8 

401   to  500  9 

501  to   1000  2%  of  total 

1001  and  over  20  plus  1  for 

each  100  over  1000 


9.1.4  Classes  of  81c 
Accommodations. 

(1)  In  order  to  provi( 
abilities  a  range  of  opt 
available  to  other  pers 
sleeping  rooms  and  sv 
sibleby9.1.2shallbe 
various  classes  of  slee 
available  to  patrons  of 
lodging.  Factors  to  be 
size.  cost,  amenities  p; 
of  beds  provided. 

(2)  Equivalent  Facilj 
of  this  section,  it  shall 
facilitation  if  the  opers 
limit  construction  of  a 
intended  for  multiple  < 
such  rooms  arc  made 
a  single-occupancy  roi 
disabilities  who  reque: 
room. 

il 

9.1.5.  Alterations  t 
Sleeping  Rooms,  ai 

Ing  rooms  are  being  al 
facility,  or  portion  thei 
requirements  of  this  » 
sleeping  room  or  suite 
requirements  of  9.2  (R 
sible  Units,  Sleeping  F 
be  provided  for  each  2 
fraction  thereof,  of  roo 
the  number  of  such  ro 
number  required  to  be 
In  addition,  at  least  or 
that  complies  with  the 
(Visual  Alarms.  Notlfk 
Telephones)  shall  be  p 
sleeping  rooms,  or  frac 
being  altered  until  the 
equals  the  niunber  rec; 
by  9. 1.3. 

9.2  Requirements 
Sleeping  Rooms  a 

9.2.1  General.  Units 
stiltes  required  to  be  a 
comply  with  9.2. 

9.2.2  mnlmmn  Re< 

sibk  unit,  sleeping  roc 
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36 


16  min  »" 

330  I 


(b) 


Folding  Seat 


nd  suites  that  comply  with  9.3  (Visual  Alarms, 
otlflcatlon  Devices,  and  Telephones)  shall  be 
novlded  In  conformance  with  the  following 
ible: 


Nnmberof 

AcceMible 

Elements 

Elements 

1  to  25 

1 

26  to  50 

2 

51   to  75 

3 

76  to   100 

4 

101   to   150 

5 

151   to  200 

6 

201   to  300 

7 

301   to  400 

8 

401    to   500 

9 

501   to    1000 

2%  of  total 

1001  and  over 

20  plus  1  for 

each  100  over  1000 

9.2  Requirements  for  Accessible  Units,  Sleeping  Rooms  and  Suites 


LL 


9. 1 .4  Classes  of  Sleeping 
Accommodations. 

(1)  In  order  to  provide  persons  with  dis- 
abilities a  range  of  options  equivalent  to  those 
available  to  other  persons  served  by  the  facility, 
sleeping  rooms  and  suites  required  to  be  acces- 
sible by  9. 1.2  shall  be  dispersed  among  the 
various  classes  of  sleeping  accommodations 
available  to  patrons  of  the  place  of  transient 
lodging.  Factors  to  be  considered  include  room 
size,  cost,  amenities  provided,  and  the  number 
of  beds  provided. 

(2)  Equivalent  Facilitation.  For  purposes 
of  this  section,  it  shall  be  deemed  equivalent 
facilitation  if  the  operator  of  a  facility  elects  to 
limit  construction  of  accessible  rooms  to  those 
intended  for  multiple  occupancy,  provided  that 
such  rooms  are  made  available  at  the  cost  of 

a  single-occupancy  room  to  an  individual  with 
disabilities  who  requests  a  single-occupancy 
room,  i 
II 

9.I.S.  Alterations  to  Accessible  Units, 
Sleeping  Rooms,  and  Suites.  When  sleep- 
ing rooms  are  being  altered  in  an  existing 
facility,  or  portion  thereof,  subject  to  the 
requirements  of  this  section,  at  least  one 
sleeping  room  or  suite  that  complies  with  the 
requirements  of  9.2  (Requirements  for  Acces- 
sible Units.  Sleeping  Rooms,  and  Suites)  shall 
be  provided  for  each  25  sleeping  rooms,  or 
fraction  thereof,  of  rooms  being  altered  until 
the  numl}er  of  such  rooms  provided  equals  the 
number  required  to  be  accessible  with  9.1.2. 
In  addition,  at  least  one  sleeping  room  or  suite 
that  complies  with  the  requirements  of  9.3 
(Visual  Alarms.  Notlfkatlon  Devices,  and 
Telephones)  shall  be  provided  for  each  25 
sleeping  rooms,  or  fraction  thereof,  of  rooms 
being  altered  until  the  nimiber  of  such  rooms 
equals  the  number  required  to  be  accessible 
by  9. 1.3. 

9.2  Requirements  for  Accessible  Units, 
Sleeping  Rooms  and  Suites. 

9.2. 1  General.  Units,  sleeping  rooms,  and 
suites  required  to  be  accessible  by  9. 1  shall 
comply  with  9.2. 

9.2.2  lOnimam  Requirements.  An  acces- 
sible unit,  sleeping  room  or  suite  shall  be  on  an 


accessible  route  complying  with  4.3  and  have 
the  following  accessible  elements  and  spaces. 

(1)  Accessible  sleeping  rooms  shall  have  a 
36  in  (915  mm)  clear  width  maneuvering 
space  located  along  both  sides  of  a  bed.  except 
that  where  two  beds  arc  provided,  this  require- 
ment can  be  met  by  providing  a  36  in  (915  mm) 
wide  maneuvering  space  located  between  the 
two  beds. 

(2)  An  accessible  route  complying  with  4.3 
shaU  connect  all  accessible  spaces  and  ele- 
ments, including  telephones,  within  the  unit. 
sleeping  room,  or  suite.  This  is  not  intended  to 
require  an  elevator  in  multl-stoiy  units  as  long 
as  the  spaces  identified  in  9.2.2(6)  and  (7)  are 
on  accessible  levels  and  the  accessible  sleeping 
area  is  suitable  for  dual  occupancy. 

(3)  Doors  and  doorways  designed  to  allow 
passage  into  and  within  all  sleeping  rooms, 
suites  or  other  covered  units  shall  comply 
with  4.13. 

(4)  If  fixed  or  built-in  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers  are 
provided  in  accessible  spaces,  at  least  one  of 
each  type  provided  shall  contain  storage  space 
complying  with  4.25.  Additional  storage  may 
be  provided  outside  of  the  dimensions  required 
by  4.25. 

(5)  All  controls  in  accessible  \mits.  sleeping 
rooms,  and  suites  shall  comply  with  4.27. 

(6i  Where  provided  as  part  of  an  accessible 
unit,  sleeping  room,  or  suite,  the  following 
spaces  shall  be  accessible  and  shall  be  on  an 
accessible  route: 

(a)  the  living  area. 

(b)  the  dining  area. 

(c)  at  least  one  sleeping  area. 

(d)  patios,  terraces,  or  balconies. 

EXCEPTION:  The  requirements  of  4. 13.8 
and  4.3.8  do  not  apply  where  it  is  necessary  to 
utilize  a  higher  door  threshold  or  a  change  In 
level  to  protect  the  integrity  of  the  unit  from 
wind/water  damage.  Where  this  exception 
results  in  patios,  terraces  or  balconies  that  are 
not  at  an  accessible  level,  equivalent  facilitation 
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shall  be  provided.  (E.g..  equivalent  facilitation 
at  a  hotd  i>atlo  or  balcoi^  might  consist  of 
providing  raised  decking  or  a  ramp  to  provide 
accesslbUtty.) 

(e)  at  least  one  fuU  bathroom  (l.e..  one 
with  a  water  closet,  a  lavatory,  and  a  bathtub 
or  shower). 

(f)  if  only  half  baths  are  provided,  at  least 
one  half  bath. 

(g)  carports,  garages  or  paildng  spaces. 

(7)  Kitchens.  Kitchenettes,  or  Wet  Bars. 
When  provided  as  accessory  to  a  sleeping  room 
or  suite,  kitchens,  kitchenettes,  wet  bars,  or 
similar  amenities  shall  be  accessible.  Clear 
floor  space  for  a  front  or  parallel  approach  to 
cabinets,  counters,  sinks,  and  appliances  shall 
be  provided  to  comply  with  4.2.4.  Countertops 
and  sinks  shaU  be  mounted  at  a  maximum 
height  of  34  in  (865  mm)  above  the  floor.  At 
least  fifty  percent  of  shelf  space  In  cabinets  or 
refrigerator/freezers  shall  be  within  the  reach 
ranges  of  4.2.5  or  4.2.6  and  space  shall  be 
designed  to  allow  for  the  operation  of  cabinet 
and/or  appllaiKe  doors  so  that  all  cabinets 
and  appllaiKes  are  accessible  and  usable. 
Controls  and  operating  mechanisms  shall 
comply  with  4.27. 

(8)  Sleeping  room  accommodations  for 
persons  with  hearing  Impairments  required  by 
9. 1  and  complying  with  9.3  shall  be  provided 
In  the  accessible  sleeping  room  or  suite. 

9.3  Visual  Alarms.  Notification 
Devices  and  Telephones. 

9.3.1  General.  In  sleeping  rooms  required 
to  comply  with  this  section,  auxiliary  visual 
alarms  shall  be  provided  and  shall  comply  with 
4.28.4.  Visual  notlfkatlon  devices  shall  also  be 
provided  In  units,  sleeping  rooms  and  suites  to 
alert  ixxHn  occupants  of  incoming  telephone 
calls  and  a  door  knock  or  bell.  Notlfkatlon 
devices  shall  not  be  cormected  to  auxiliary 
visual  alarm  signal  appliances.  Permanently 
Installed  telephones  shall  have  volume  controls 
complying  with  4.31.5;  an  accessible  electrical 
outlet  within  4  ft  (1220  mm)  of  a  telephone 
cormectlon  shall  be  provided  to  facilitate  the 
use  of  a  text  telephone. 


9.3.2  EqniTalent  Facilitation.  For  pur- 
poses of  this  section,  equivalent  facilitation 
shall  Include  the  installation  c^  electrical 
outlets  (Including  outlets  coimected  to  a 
facility's  central  alarm  system)  and  telephone 
wiring  In  sleeping  rooms  and  suites  to  enable 
persons  with  hearing  Impairments  to  utilize 
portable  visual  alarms  and  communication 
devices  provided  by  the  operator  of  the  facility, 

9.4  Other  Sleeping  Rooms  and 
Suites.  Doors  and  doorways  designed  to  allow 
passage  Into  and  within  all  sleeping  units  or 
other  covered  units  shall  comply  with  4. 13.5. 

9.5  Transient  Lodging  in  Homeless 
Shelters.  Halfway  Houses.  Transient 
Group  Homes,  and  Other  Social 
Service  Establishments. 

9.5.1  New  Construction.  In  new  construc- 
tion all  public  use  and  common  use  areas  are 
required  to  be  designed  and  constructed  to 
comply  with  section  4.  At  least  one  of  each  type 
of  amenity  (such  as  washers,  dryers  and  simi- 
lar equipment  Installed  for  the  use  of  occu- 
pants) In  each  common  area  shall  be  accessible 
and  shall  be  located  on  an  accessible  route  to 
any  accessible  unit  or  sleeping  accommodation. 

EXCEPTION:  Where  elevators  are  not  provided 
as  allowed  In  4.1.3(5).  accessible  amenities  are 
not  required  on  Inaccessible  floors  as  long  as 
one  of  each  type  Is  provided  In  common  areas 
on  accessible  floors. 

9.5.2  Alterations. 

(1)  Social  service  establishments  which  are 
not  homeless  shelters: 

(a)  The  provisions  of  9.5.3  and  9.1.5  shall 
apply  to  sleeping  rooms  and  beds. 

(b)  Alteration  of  other  areas  shall  be  con- 
sistent with  the  new  construction  provisions 
of  9.5.1. 

(2)  Homeless  shelters.  If  the  following  ele- 
ments are  altered,  the  following  requirements 
apply: 
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9.3.2  EqvdTalent  PacUitatlon.  For  pur- 
poses of  this  section,  equivalent  facilitation 
shall  include  the  installation  of  electrical 
outlets  (including  outlets  connected  to  a 
facility's  central  alarm  system)  and  telephone 
wiring  in  sleeping  rooms  and  suites  to  enable 
persons  with  hearing  tanpalnnents  to  utilize 
portable  visual  alarms  and  communication 
devices  provided  by  the  operator  of  the  facility. 

9.4  Other  Sleeping  Rooms  and 
Suites.  Doors  and  doorways  designed  to  allow 
passage  into  and  within  all  sleeping  imits  or 
other  covered  units  shall  comply  with  4. 13.5. 

9.5  Transient  Lodging  in  Homeless 
Shelters.  Halfway  Houses.  Transient 
Group  Homes,  and  Other  Social 
Service  Establishments. 

9.5.1  New  Construction.  In  new  construc- 
tion all  public  use  and  common  use  areas  are 
required  to  be  designed  and  constructed  to 
comply  with  section  4.  At  least  one  of  each  type 
of  amenity  (such  as  washers,  dryers  and  simi- 
lar equipment  installed  for  the  use  of  occu- 
pants) in  each  common  area  shall  be  accessible 
and  shall  be  located  on  an  accessible  route  to 
any  accessible  unit  or  sleeping  accommodation. 

EXCEPTION:  Where  elevators  arc  not  provided 
as  allowed  in  4.1.3(5).  accessible  amenities  are 
not  required  on  inaccessible  floors  as  long  as 
one  of  each  type  is  provided  in  common  areas 
on  accessible  floors. 

9.5.2  Alterations. 

(1)  Social  service  establishments  which  are 
not  homeless  shelters: 

(a)  The  provisions  of  9.5.3  and  9. 1.5  shall 
appty  to  sleeping  rooms  and  beds. 

(b)  Alteration  of  other  areas  shall  be  con- 
sistent with  the  new  construction  provisions 
of  9.5.1. 

(2)  Homeless  shelters.  If  the  following  ele- 
ments are  altered,  the  following  requirements 
apply: 


10.0  Transportation  Facilities 


(a)  at  least  one  public  entrance  shall  aUow  a 
person  with  mobility  taipalnnents  to  approach, 
enter  and  exit  Including  a  minimum  clear  door 
width  of  32  in  (815  mm). 

(b)  sleeping  space  for  homeless  persons  as 
provided  in  the  scoping  provisions  of  9. 1 .2 
shall  include  doors  to  the  sleeping  area  with  a 
minimum  clear  width  of  32  in  (815  mm)  and 
maneuvering  space  around  the  beds  for  per- 
sons with  mobility  Impairments  complying 
with  9.2.2(1). 

(c)  at  least  one  toilet  room  for  each  gender 
or  one  unisex  toilet  room  shall  have  a  mini- 
mimi  clear  door  width  of  32  in  (815  mm), 
minimum  turning  space  complying  with  4.2.3, 
one  water  closet  complying  with  4. 16.  one 
lavatoty  complying  with  4. 19  and  the  door  shall 
have  a  privacy  latch:  and.  if  provided,  at  least 
one  tub  or  shower  shaU  comply  with  4.20  or 
4.21.  respectively. 

(d)  at  least  one  common  area  which  a 
person  with  mobility  Impairments  can 
approach,  enter  and  exit  including  a  mini- 
mum clear  door  width  of  32  in  (815  mm). 

(e)  at  least  one  route  connecting  elements 
(a),  (b),  (c)  and  (d)  which  a  person  with  mobility 
impairments  can  use  including  minimum  clear 
width  of  36  in  (915  mm),  passing  space  com- 
plying with  4.3.4.  turning  space  complying  with 
4.2.3  and  changes  In  levels  complying  with 
4.3.8. 

(f)  homeless  shelters  can  comply  with  the 
provisions  of  (a)-(e)  by  providing  the  above 
elements  on  one  accessible  floor. 

0.5.3.  Accessible  Sleeping 
Accommodations  in  New  Construction. 

Accessible  sleeping  rooms  shall  be  provided  in 
conformance  with  the  table  In  9. 1.2  and  shall 
comply  with  9.2  Accessible  Units,  Sleeping 
Rooms  and  Suites  (where  the  Items  are  pro- 
vided). Additional  sleeping  rooms  that  comply 
with  9.3  Sleeping  Accommodations  for  Persons 
with  Hearing  Impairments  shall  be  provided  in 
conformance  with  the  table  provided  in  9. 1.3. 

In  facilities  with  multi-bed  rooms  or  spaces, 
a  percentage  of  the  beds  equal  to  the  table 
provided  in  9.1.2  shall  comply  with  9.2.2(1). 


10. 


TRANSPORTATION 
PACIUTIES.  (Reserved). 
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APPENDK 


This  appendix  contains  materials  of  an  adiA- 
sory  nature  and  provides  additional  information 
that  should  help  the  reader  to  understand  the 
minimum  requirements  of  the  guidelines  or  to 
design  buildings  or  facilities  for  greater  accessi- 
bility. The  paragraph  numbers  correspond  to 
the  sections  or  paragraphs  of  the  guideline  to 
which  the  material  relates  and  are  therefore 
not  consecutive  (for  example,  A4.2. 1  contains 
additional  information  relevant  to  4.2. 1).  Sec- 
tions of  the  guidelines  for  which  additional 
material  appears  in  this  appendix  have  been 
indicated  by  an  asterisk.  Nothing  in  this  appen- 
dix shall  in  any  way  obviate  any  obligation  to 
comply  with  the  requirements  of  the  guidelines 
itself. 

A2.2  EquitKdent  Facilitation.  Specific 
examples  of  equiixjlent  facilitation  are  found  in 
the  following  sections: 

4.1. 6(3)(c)         Elevators  in  Alterations 
4.31.9  Text  Telephones 

7.2  Sales  and  Sewice 

Counters,  Teller  Windows. 

Ir^onmaOon  Counters 
9.1.4  Classes  of  Sleeping 

Accommodations 
9.2. 2(6)(di        Requirements  for  Accessible 

Units,  Sleeping  Rooms,  and 

Suites 

A4.1.1  Application, 

A4.1. 1(3)  Areas  Used  Only  by  Employees 
as  Work  Areas.  Where  there  are  a  series  of 
individual  work  stations  of  the  same  type  (e.g.. 
laboratories,  service  counters,  ticket  booths), 
5%,  but  rtot  less  than  one,  of  each  type  ofivork 
station  should  be  constructed  so  that  an  indi- 
vidual with  disabiltties  can  maneuver  within 
the  work  stations.  Rooms  housing  individual 
ofjkxs  tn  a  typical  office  building  must  meet  the 
requirements  of  the  guidelines  concerning  doors, 
accessible  routes,  etc.  but  do  not  need  to  allow 
for  maneuvering  space  around  individual  desks. 
Modifications  required  to  permit  maneuvering 
wtthtn  the  work  area  may  be  accomplished  as 
a  reasonaiAe  accommodation  to  individual 
employees  with  disabaities  under  Title  I  of  the 
ADA.  Consideration  should  also  be  given  to 
placing  shelves  in  employee  work  areas  at  a 


conuenieni  height  for  accessibility  or  installing 
commercially  available  shelvtiig  that  is  cuifust- 
able  so  that  reasonable  accommodatlans  can 
be  made  in  the  future. 

If  work  stations  are  made  accessible  they 
should  comply  with  the  applicable  provisions 
of  4.2  through  4.35. 

A4.1 .2  Accessible  Sites  €Uid  Exterior 
Fctcilities:  New  Construction. 

A4.1.2(5X^  Valet  Parking.  Vcdet  parking  ts 
not  always  usable  by  individuals  wtth  dtsahiU- 
ties.  For  tnstarux,  an  individual  may  use  a  type 
of  vehicle  controls  that  render  the  regular  con- 
trols tnoperable  or  the  driver's  seat  in  a  van  may 
be  removed.  In  these  situations,  another  person 
cannot  park  the  vehicle.  It  is  recommended  that 
some  self-parking  spaces  be  provided  at  valet 
parking  f acuities  for  individuals  whose  vehicles 
cannot  be  parked  by  another  person  and  that 
such  spaces  be  located  on  an  accessible  route 
to  the  entrance  of  the  facility. 

A4.1 .3  Accessible  Buildings:  New 
Construction. 

A4. 1.3(5)  Only  full  passenger  e^vators  are 
covered  by  the  accessibility  provisions  of  4.10. 
Materials  and  equipment  hoists,  freight  eleva- 
tors not  intended  for  passenger  use,  dumbwait- 
ers, and  construction  elevators  are  not  covered 
by  these  guidelines.  If  a  building  is  exempt  from 
the  elevator  requirement,  it  is  not  necessary  to 
provide  a  platform  lifl  or  other  means  of  vertical 
access  in  lieu  of  an  elevator. 

Under  Exception  4,  platform  lifts  are  allowed 
where  existing  conditions  make  it  impractical 
to  install  a  ramp  or  elevator.  Such  conditions 
generally  occur  where  it  is  essentkd  to  provide 
access  to  small  raised  or  lowered  areas  where 
space  may  not  be  available  for  a  ramp.  Ex- 
amples include,  but  are  not  limited  to,  raised 
pharmacy  platforms,  commercicd  offices  raised 
above  a  sales  floor,  or  radio  and  news  booths. 

A4. 1 .3(9)  Supervised  automatic  sprinkler 
systems  have  buUt  in  signals  for  monttoring 
features  of  the  system  such  as  the  opening  and 
closing  of  water  control  ixilves,  the  power  sup- 
plies for  needed  pumps,  water  tank  levels,  and 
for  Indicating  conditions  that  wiU  Impair  the 
satisfactory  operation  of  the  sprinkler  system. 


A4.2  Space  Allowance 


Because  qf  these  monU 
vised  automatic  sprtnk 
level  of  sati^aclory  pel 
tofirecondtiions. 

A4.1.3(10)tfanoddi 

fountains  ts  provided  o 
in4.1.3(10)(b)maybei 
the  odd  number  to  an  t 
lattng  50%  of  the  even  \ 
one  drinking  fountain  c 
comply  with  4. 15,  thos 
dispersed  to  allow  wht 
access.  For  example,  ir 
a  convention  center  ttv^ 
several  locations  on  a  J 
fountains  should  be  loc 
users  do  not  have  totn 
than  other  people  to  us 

A4.1.3(l7)(b)Inaddi 

section  4. 1.3(17)(b),  tht 
volume  controls  (sencc 
may  be  installed  on  an 

A4.1.3(19)(a)Readik 

seating  urUts  may  be  i 
ing  an  open  space  for  i 
seating  units  are  usual 
can  be  easily  folded  in 
allow  for  one  or  two  op 
users  when  necessary, 
easHy  adapted  than  re 
generally  require  the  si 
advance  by  thefacUity 

Either  a  sign  or  a  mark 
removable  or  folding  ai 
this  section.  Considera 
ensurirm  identification 
ened  theater.  For  exan 
contrasts  (Ught  on  dark 
which  also  reflects  ligh 
side  of  such  seating  so 
lighted  audttorium  and 
aflasMighL 

A4. 1 .6  Accessible 
Alterations. 

A4.1.6(l)(h)Whenar 

altered,  it  (s  preferable 
being  altered  be  made 
feasible. 
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A4.2  Space  Allowances  and  Reach  Ranges 


convenient  height  for  accessibtltty  or  tnstaUing 
commercially  available  shelving  that  is  adUust- 
able  so  that  reasonable  accommodations  can 
be  made  In  thejutwe. 

If  work  stjotions  are  made  accessible  they 
should  comply  with  the  applicable  provisions 
of  4.2  through  4.35. 

A4.1.2  Accessible  Sites  tmd  Exterior 
Facilities:  New  Construction. 

A4.1.2(5X^  Valet  Parking.  Valet  parking  is 
not  always  usable  by  individuals  with  disabili- 
ties. For  instance,  an  individual  may  use  a  type 
of  vehicle  controls  that  render  the  regular  con- 
trols inoperable  or  the  driver's  seat  in  a  van  may 
be  removed.  In  these  situations,  another  person 
cannot  park  the  vehicle.  It  is  recommended  that 
some  sey^-parktng  spaces  be  provided  at  valet 
parking  facilities  for  ineiiiriditals  whose  vehicles 
cannot  be  parked  by  another  person  and  that 
such  spaces  be  located  on  an  accessible  route 
to  the  entrance  of  the  facility. 

A4.1.3  Accessible  Buildings:  New 
Construction. 

A4. 1.3(5)  OnlyfuU  passenger  elevators  are 
covered  by  the  accessibility  provisions  of  4.10. 
Materials  and  equipment  hoists,  freight  eleva- 
tors not  intended  for  passenger  use,  dumbwait- 
ers, and  construction  elevators  are  not  covered 
by  these  guidelines.  If  a  budding  is  exempt  from 
the  eleixLlor  requirement,  it  is  not  necessary  to 
provide  a  platform  lift  or  other  means  of  vertical 
access  in  lieu  of  an  elevator. 

Under  Exception  4.  platform  lifts  are  allowed 
where  existing  condtUons  make  it  lir^actical 
to  Install  a  ramp  or  elevator.  Such  condtUons 
generally  occur  where  It  is  essenticd  to  provide 
access  to  small  raised  or  lowered  areas  where 
space  may  not  be  available  for  a  ramp.  Ex- 
amples txclude,  but  are  not  limited  to,  raised 
pharmacy  platforms,  commercial  offices  raised 
above  a  sales  floor,  or  radio  and  news  booths. 

A4.  i  .3(9)  Supervised  automatic  sprinkler 
systems  have  buUt  in  slgrudsfor  monitoring 
features  of  the  system  such  as  the  opening  and 
closing  of  water  control  valves,  the  power  sup- 
plies for  needed  pumps,  water  tank  levels,  and 
for  indicatbig  conditions  that  will  Impair  the 
satisfactory  operation  of  the  sprinkler  system. 


Because  of  these  monttortng  features,  super- 
vised automatic  sprinkler  systems  have  a  high 
leud  of  satt^actory  performance  arvd  response 
to  fire  conditions. 

A4.1.3(10)IfanoddTxumberqfdr1nkUxi 
fountains  (s  provided  on  a  floor,  the  requirement 
in  4.1 .3(10)(l^  may  be  met  by  rounding  down 
the  odd  number  to  an  even  rvumber  arvd  calcu- 
latlrxg  50%  of  the  even  number.  When  rrwre  than 
one  drinking  fountain,  on  a  floor  is  required  to 
comply  wUh  4.15.  those  fountains  should  be 
dispersed  to  aUow  wheelchair  users  converdervt, 
access.  For  examfAe,  In  a  large  facility  such  as 
a  convention  center  that  has  water  fountains  at 
several  locations  on  a  floor,  the  accessible  water 
fountains  should  be  located  so  that  wheelchair 
users  do  not  have  to  travel  a  greater  distance 
than  other  people  to  use  a  drinking  fountain. 

A4. 1 .3(1 7)(b)  In  addition  to  the  requlremerUs  of 
section  4.1.3(1 7)(b),  the  installation  ofaddatonal 
voUmve  controls  ts  encouraged.  Volume  controls 
may  be  tnslaUed  on  any  telephone. 

A4.1.3(19)(a)  Readily  removable  or  folding 
seating  units  may  be  installed  In  Ueu  of  provid- 
ing an  open  space  for  wheelchair  users.  Folding 
seating  unUs  are  usually  tu)0 fixed  seats  that 
can  be  easily  folded  into  a  fixed  center  bar  to 
aUowfor  one  or  two  open  spaces  for  wheelchair 
users  when  necessary.  These  units  are  more 
easily  adapted  than  removable  seats  which 
generaUy  require  the  seat  to  be  removed  in 
advance  by  the  facility  management 

EUher  a  sign  or  a  marker  placed  on  seatlrrg  with 
removable  or  folding  arm  rests  te  required  by 
this  section.  Consideration  should  be  given  for 
ensurbxg  Identification  of  such  seats  in  a  dark- 
eryed  theater.  For  example,  a  marker  which 
contrasts  (light  on  dark  or  dark  on  light)  and 
which  also  reflects  light  could  be  placed  on  the 
side  of  such  seating  so  as  to  be  visible  in  a 
lighted  auditorium  and  also  to  reflect  light  from 
aflashlight 

A4.1.6  Accessible  Buildings: 
Alterations. 

A4. 1.6(l)(h)  When  an  entrance  is  being 
altered,  it  is  pr^eraiAe  that  those  entrances 
being  altered  be  made  accessible  to  the  extent 
feasible. 


A4.2  Space  Allowances  and  Reach 
Ranges. 

A4.2.1  Wheelchair  Passage  Width. 

(1)  Space  Requirements  for  Wheelchairs. 
Many  persons  who  use  wheelchairs  need  a 
30  in  (760  mm)  clear  opening  width  for  door- 
ways, gates,  and  the  like,  when  the  latter  are 
entered  head-on.  If  the  person  is  unfamiliar 
with  a  building.  If  comiwtlng  traffic  is  heavy, 
if  sudden  or  frequent  movements  are  needed, 
or  If  the  wheelchair  must  be  turned  at  an 
opening,  then  greater  clear  widths  are  needed. 
For  most  situations,  the  addition  of  an  inch  of 
leeway  on  either  side  Is  sufilclent.  Thus,  a 
minimum  clear  width  of  32  in  (8 15  mm)  will 
provide  adequate  clearance.  However,  when 
an  opening  or  a  restriction  in  a  passageway  is 
more  than  24  In  (610  mm)  long.  It  1&  essentlalfy 
a  passageway  and  must  be  at  least  36  in 

(915  mm)  wide. 

(2)  Space  Requirements  for  Use  of  Walking 
Aids.  Although  people  who  use  walking  aids 
can  maneuver  through  clear  width  openings 
of  32  In  (815  mm),  they  need  36  in  (915  mm) 
wide  passageways  and  walks  for  comfortable 
gaits.  Crutch  tips,  often  extending  down  at  a 
wide  angle,  are  a  hazard  In  narrow  passage- 
ways where  they  might  not  be  seen  t)y  other 
pedestrians.  Thus,  the  36  in  (915  mm)  width 
provides  a  safety  allowance  both  for  the  person 
with  a  dlsabtitty  and  for  others. 

(3)  Space  Requirements  for  Passing.  Able- 
bodied  persons  In  winter  clothing,  walking 


Rg.Al 

Minimum  Passage  Width  for  One  Wheelchair 

and  One  Ambulatpiy  Person 


A2 
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ng.A2 
Space  Needed  for  Smooth  U-Tum  in  a  Wheelchair 
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NOTE:  Footrests  may  extend  further  for  tall  people 


Fig.  A3 
Diniensions  of  Adult-Sized  Wheelchairs 


straight  ahead  with  arms  swinging,  need 
32  in  (815  mm)  of  width,  which  includes  2  in 
(50  mm)  on  either  side  for  sway,  and  another 
1  In  (25  mm)  tolerance  on  either  side  for  clear- 
ing nearby  objects  or  other  pedestrians.  Almost 
all  wheelchair  users  and  those  who  use  walk- 
ing aids  can  also  manage  within  this  32  in 
(815  mm)  width  for  short  distances.  Thus,  two 
streams  of  trafllc  can  pass  in  64  in  (1625  mm) 
In  a  comfortable  flow.  Sixty  Inches  (1525  mm) 
provides  a  minimum  width  for  a  somewhat 
more  restricted  flow.  If  the  clear  width  is  less 
than  60  in  (1525  mm),  two  wheelchair  users 
will  not  be  able  to  pass  but  will  have  to  seek 
a  wider  place  for  passing.  Forty-eight  Inches 
(1220  mm)  is  the  minimum  width  needed  for 
an  ambulatory  person  to  pass  a  nonambu- 
latoiy  or  semi-ambulatoiy  person.  Within 
this  48  In  (1220  mm)  width,  the  ambulatory 
person  will  have  to  twist  to  pass  a  wheelcheilr 
user,  a  person  with  a  service  animoL  or  a 


A4.3  Accessible  Routt 
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A4.S  Accessible  Route 


straight  ahead  with  arms  swinging,  need 
32  in  (815  mm)  of  width,  which  Includes  2  In 
(50  mm)  on  either  side  for  sway,  and  another 
1  In  (25  mm)  tolerance  on  either  side  for  clear- 
ing nearby  objects  or  other  pedestrians.  Almost 
all  wheelchair  users  and  those  who  use  walk- 
ing aids  can  also  manage  within  this  32  In 
[815  mm)  width  for  short  distances.  Thus,  two 
streams  of  trafDc  can  pass  in  64  in  (1625  mm) 
In  a  comfortable  flow.  Sixty  inches  (1525  mm) 
provides  a  minimum  width  for  a  somewhat 
more  restricted  flow.  If  the  clear  width  is  less 
Lhan  60  in  (1525  mm),  two  wheelchair  users 
will  not  be  able  to  pass  but  will  have  to  seek 
1  wider  place  for  passing.  Forty-eight  inches 
1220  mm)  is  the  minimum  width  needed  for 
in  ambulatory  person  to  pass  a  nonambu- 
atoiy  or  semi-ambulatoiy  person.  Within 
Ills  48  in  (1220  mm)  width,  the  ambulatory 
>erson  will  have  to  twist  to  pass  a  wheelchair 
jser.  a  person  with  a  service  animoL  or  a 


24 


^P^ 


24 


seml-ambulatoiy  person.  There  will  be  little 
leeway  for  sway^  or  missteps  (see  Fig.  Al). 

A4.2.3  Wheelchair  Turning  Space. 

These  guidelines  specify  a  minimum  space  of 
60  in  (1525  mm)  diameter  or  a  60  tn  by  60  in 
(1525  mm  by  1525  mm)  T-shaped  space  for  a 
pivoting  180-degree  turn  of  a  wheelchair.  This 
space  is  usually  satisfactory  for  turning 
around,  but  many  i>eople  will  not  be  able  to 
turn  without  repeated  tries  and  bumping  into 
surrounding  objects.  The  space  shown  in 
Fig.  A2  will  allow  most  wheelchair  users  to 
complete  U-turns  without  difficulty. 

A4.2.4  Clear  noor  or  Ground  Space  for 
Wheelchairs.  The  wheelchair  and  user  shown 
in  Fig.  A3  represent  typical  dimensions  for  a 
large  adult  male.  The  space  requirements  In 
this  guideline  are  based  upon  maneuvering 
clearances  that  will  accommodate  most  wheel- 
chairs. Fig.  A3  provides  a  uniform  reference  for 
design  not  covered  by  this  guideline. 

A4.2.5  8L  A4.2.6  Reach.  Reach  ranges  for 
persons  seated  in  wheelchairs  may  be  further 
clarified  by  Fig.  A3(a}.  These  drawings  approxi- 
mate tn  the  plan  view  the  iT^ormatlon  shcxvn  in 
Fig.  4,  5.  and  6. 

A4.3  Accessible  Route. 

A4.3.1  General. 

(1)  Travel  Distances.  Many  people  with 
mobility  impairments  can  move  at  only  veiy 
slow  speeds:  for  many,  traveling  200  ft  (61  m) 
could  take  about  2  minutes.  This  assumes  a 
rate  of  about  1.5  ft/s  (455  mm/s)  on  level 
ground.  It  also  assumes  that  the  traveler 
would  move  continuously.  However,  on  trips 
over  100  fl  (30  m).  disabled  people  are  apt  to 
rest  frequently,  which  substcuitlally  increases 
their  trip  times.  Resting  periods  of  2  minutes 
for  every  100  ft  (30  m)  can  be  used  to  estimate 
travel  times  for  people  with  severely  limited 
stamina.  In  inclement  weather,  slow  progress 
and  resting  can  greatly  increase  a  disabled 
person's  exposure  to  the  elements. 

(2)  Sites.  Level,  indirect  routes  or  those  with 
running  slopes  lower  than  1:20  can  sometimes 
provide  more  convenience  than  direct  routes 
with  maxlmimi  allowable  slopes  or  with  ramps. 


FIg.A4 
Cane  Technkjue 


A4.3.10  Egress.  Because  people  with  dis- 
abilities may  visit,  be  employed  or  be  a  resident 
in  any  building,  emei^gency  management  plans 
with  specific  provisions  to  ensure  their  safe 
evacuation  also  play  an  essential  role  in  fire 
safety  and  life  safety. 

A4.3.i  1.3  Stainvau  Width.  A  48  inch 
(1220  mm)  wide  exit  stairway  is  needed  to 
allow  assisted  evacuation  (e.g..  carrying  a 
person  tn  a  wheelchair)  without  encroaching 
on  the  exit  path  far  ambulatory  persons. 


A3 


A4 
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A4.3.11.4  Two-way  Communication.  It  is 

essential  that  emergency  convnunlcation  not  be 
dependent  on  voice  communicatlans  cdone  be- 
cause the  safety  of  people  with  hearing  or 
speech  Impairments  could  be  Jeopardized.  The 
visible  signal  requirement  could  be  satisfied 
with  something  as  simple  as  a  button  tn  the 
area  of  rescue  assistance  that  lights,  indicating 
that  help  is  on  the  way.  when  the  message  is 
answered  at  the  point  of  entry. 

A4.4  Protruding  Objects. 

A4.4. 1  General.  Service  animals  are  trained 
to  recognize  and  avoid  hazards.  However,  most 
people  with  severe  impairments  of  vision  use 
the  long  cane  as  an  aid  to  mobility.  The  two 
principal  cane  techniques  are  the  touch  tech- 
nique, where  the  cane  arcs  from  side  to  side 
and  touches  points  outside  both  shoulders; 
and  the  diagonal  technique,  where  the  cane 
is  held  in  a  stationary  position  diagonally 
across  the  body  with  the  cane  tip  touching  or 
Just  above  the  ground  at  a  point  outside  one 
shoulder  and  the  handle  or  grip  extending  to 
a  point  outside  the  other  shoulder.  The  touch 
technique  is  used  primarily  in  uncontrolled 
areas,  while  the  diagonal  technique  is  used 
primarily  in  certain  limited,  controlled,  and 
familiar  environments.  Cane  users  are  often 
trained  to  use  both  techniques. 

Potential  hazardous  objects  are  noticed  only 
if  they  fall  within  the  detection  nmge  of  canes 
(see  Fig.  A4).  Visually  impaired  people  walking 
toward  an  object  can  detect  an  overhang  if 
its  lowest  surface  is  not  higher  than  27  in 
(685  mm).  When  walking  alongside  protruding 
objects,  they  cannot  detect  overhangs.  Since 
proper  cane  and  service  animal  techniques 
keep  people  away  from  the  edge  of  a  path  or 
from  walls,  a  slight  overhang  of  no  more  than 
4  in  (100  mm)  is  not  hazardous. 

A4.5  Ground  and  Floor  Surfaces. 

A4.5.1  General.  Pe<:q)le  who  have  difficulty 
ivalktrig  or  maintaining  l)alance  or  who  use 
crutches,  canes,  or  walkers,  and  those  with 
restricted  gaits  are  particularly  sensitive  to 
slipping  and  trippliig  hazards.  For  such  people, 
a  stable  and  regular  surface  Is  necessary  for 
safe  walking,  particularly  on  stairs.  Wheel- 
chairs can  be  propelled  most  easily  on  surfaces 
that  are  hard,  stable,  and  regular.  Soft  loose 


surfaces  such  as  shag  carpet,  loose  sand  or 
gravel,  wet  clay,  and  irregular  surfaces  such 
as  cobblestones  can  slgnifkantly  impede 
wheelchair  movement. 

Slip  resistance  is  based  on  the  frfctlonal  force 
necessary  to  keep  a  shoe  heel  or  crutch  tip 
from  slipping  on  a  walking  surface  under 
conditions  likely  to  be  found  on  the  surface. 
While  the  siunaiDlC  coefficient  of  friction  during 
walking  varies  in  a  complex  and  non-untform 
way.  the  static  coefficient  of  friction,  which  can 
be  measured  tn  several  ways,  provides  a  close 
approximation  of  the  slip  resistance  of  a  surface. 
Contrary  to  popular  belief,  some  slippage  is 
necessary  to  walking,  especially  for  persons 
with  restricted  gaits:  a  truly  "non-slip'  surface 
could  not  be  negotiated. 

The  Occupational  Safety  and  Health  Admini- 
stration recommends  that  walkirxg  surfaces 
have  a  static  coefficient  of  friction  of  0.5.  A 
research  prefect  sponsored  by  the  Architectural 
and  Transportation  Barriers  Compliance  Board 
(Access  Board)  conducted  tests  with  persons 
with  disabHtOes  and  concluded  that  a  higher 
coefficient  of  friction  ivas  needed  by  such  per- 
sons. A  static  coefficient  of  friction  of  0.6  is 
recommended  for  accessible  routes  and  0.8 
for  ramps. 

It  te  recognized  that  the  coefficient  of  friction 
varies  considerably  due  to  the  presence  of 
conUuninants.  water,  fioor  finishes,  and  other 
factors  not  under  the  control  of  the  designer  or 
builder  and  not  subject  to  design  and  construc- 
tion guideUnes  and  that  corr^licmce  would  be 
difficult  to  measure  on  the  building  site.  Never- 
theless, many  common  buUding  materials 
suitable  for  flooring  are  now  labeled  with  infor- 
mation on  the  static  coefficient  offjiction.  While 
it  may  not  be  possible  to  compare  one  product 
directly  with  another,  or  to  guarantee  a  con- 
stant measure,  builders  and  designers  are 
encouraged  to  specify  materials  with  appropri- 
ate values.  As  more  products  include  informa- 
tion en  slip  resistance,  improved  uniformtty  tn 
measuremervt  and  specificalion  is  likely.  The 
Access  Board's  advisory  guidelines  on  Slip 
Resistant  Surfaces  provides  additional  trxfor- 
motion  on  this  subject 

Cross  slopes  on  walks  and  ground  or  floor 
surfaces  can  cause  considerable  dlfilculty  In 
propelling  a  wheekhalr  In  a  straight  line. 


A4.6  Parking  and  Pai 
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surfaces  such  as  shag  carpet,  loose  sand  or 
gravel,  wet  clay,  and  Irregular  surfaces  such 
as  cobblestones  can  slgnlfkantly  impede 
wheelchair  movement. 

Slip  resistance  Is  based  on  the  frictlonal  force 
necessaiy  to  keep  a  shoe  heel  or  crutch  Up 
from  slipping  on  a  walking  surface  under 
:ondltlons  likely  to  be  found  on  the  surface. 
While  the  dnnamir  coejficient  of  friction,  dwing 
ivalking  varies  in.  a  complex  and  non-untfomi 
ivay.  the  static  coefficient  of  friction,  which  can 
!>e  measured  in  several  ways,  provides  a  close 
ipproximatlon  of  the  sip  resistance  of  a  swface. 
Contrary  to  popular  belief  some  slippage  is 
lecessaiy  to  uxiJkij^,  especially  for  persons 
vith  restricted  gaits:  a  tndy  "non-slip'  surface 
:ould  not  be  negotiated 

rhe  Occupational  Safety  and  Health  Admini- 
itraUon  recommends  that  walking  surfaces 
lave  a  static  coefficient  of  friction  of  0.5.  A 
esearch  project  sponsored  by  the  Architectural 
md  TransportcLOon  Barriers  Compliance  Board 
Access  Board)  conducted  tests  with  persons 
utth  disabHiOes  and  concluded  that  a  higher 
oefftcient  of  friction  was  needed  by  such  per- 
ons.  A  static  coejficient  of  friction  of  0.6  is 
ecommendedfor  accessible  routes  and  0.8 
or  rearms. 

t  is  recognized  thcU  the  coefficient  of  friction 
ones  considerably  due  to  the  presence  of 
ontaminants.  water,  fioor finishes,  and  other 
ictors  not  under  the  control  of  the  designer  or 
uHder  and  not  subject  to  design  and  construe- 
on  guideUnes  and  that  compliance  would  be 
.ifficult  to  measure  on  the  buikUng  site.  Never- 
ieless,  many  common  building  materials 
uitableforjlooring  are  now  labeled  with  tnfor- 
lation  on  the  static  coefficient  ofjhctlon.  WhUe 
may  not  be  possible  to  compare  one  product 
trecthj  with  another,  or  to  guarantee  a  con- 
lant  measure,  builders  and  designers  are 
ncouraged  to  specify  materials  with  appropri- 
te  values.  As  more  products  include  tnjorma- 
cn  on  sip  resistance,  improved  uniformity  in 
leasurement  and  spec^ication  is  likely.  The 
ccess  Board's  advisory  gutdelines  on  Slip 
esistant  Surfaces  provides  additional  trifor- 
\atkjn  on  this  subject 

ross  slopes  on  walks  and  ground  or  floor 
irfaces  can  cause  considerable  difficulty  in 
X)pelllng  a  wheefchair  in  a  straight  line. 


A4.5.3  Carpet.  Much  more  needs  to  be  done 
in  developing  both  quantitative  and  qualitative 
criteria  for  carpeting  (Le..  problems  associaled 
with  texture  and  weave  need  to  be  studied). 
However,  certain  functional  characteristics 
arc  well  established.  When  both  carpet  and 
padding  are  used,  it  is  desirable  to  have  mini- 
mum movement  (preferably  none!  between  the 
floor  and  the  pad  and  the  pad  and  the  carpet 
which  would  allow  the  carpet  to  hump  or  warp. 
In  heavily  trafikked  areas,  a  thick,  soft  (plush) 
pad  or  cushion,  particularly  in  combination 
with  long  carpet  pile,  makes  it  difficult  for 
Individuals  in  wheelchairs  and  those  with 
other  ambulatory  disabilities  to  get  about. 
Firm  carpeting  can  be  achieved  through 
proper  selection  and  combination  of  pad  and 
carpet,  sometimes  with  the  elimination  of  the 
pad  or  cushion,  and  with  proper  instadlation. 
Carpeting  designed  wUh  a  weave  that  causes  a 
zigzag  effect  when  wheeled  across  Is  strongly 
discouraged. 

A4.6  Parking  and  Passenger  Loading 
Zones. 

A4.6.3  Parking  Spaces.  The  increasing  use 
of  vans  wUh  side-mounted  lifts  or  ramps  by 
persons  with  disabilities  has  necessitated  some 
revisions  in  specifications  for  parking  spaces 
and  cuyacent  access  aisles.  The  typical  acces- 
sible parking  space  is  96  tn  (2440  mm)  wide 
wUh  an  adjacent  60  in  (1525  mm)  access  aisle. 
However,  this  aisle  does  rK>t  permit  Ufls  or 
ramps  to  be  deployed  and  still  leave  room  for 
a  person  usirm  a  wheelchair  or  other  mobility 
aid  to  exit  the  Itfl  platform  or  ramp.  In  tests 
conducted  wUh  actual  lift/ van/ wheelchair 
combinations,  (under  a  Board-sponsored 
Accessible  Parkir\g  and  Loading  Zones  Prefect) 
researchers  found  that  a  space  and  aisle  total- 
ing almost  204  in  (5180  rrm)  wide  was  needed 
to  deploy  a  lift  and  exit  conveniently.  The  'van 
accessible"  parking  space  required  by  these 
guideUnes  provides  a961n  (2440  mm)  wide 
space  with  a96tn  (2440  mrrr)  adjacent  access 
aisle  which  is  Just  wide  enough  to  maneuver 
and  exit  from  a  side  mounted  lift  If  a  96  in 
(2440  mm)  access  cUsle  is  placed  between 
two  spaces,  tu)0  'van  accesstlAe'  spaces  are 
created  Alternatively,  if  the  wide  access  aisle 
is  provided  at  the  end  of  a  row  (an  area  often 
unused).  H  may  be  possible  to  provide  the 
wide  access  aisle  without  addtOonal  space 
(see  Fig.  A5(a)). 


A  sign  (s  needed  to  alert  van  users  to  the  pres- 
ence of  the  wider  aisle,  but  the  space  is  not 
intended  to  be  restricted  only  to  vans. 

'Universal'  Parktrrg  Space  Design.  An  altema- 
tlue  to  the  provision  of  a  percentage  of  spaces 
with  a  wide  aisle,  and  the  associated  need  to 
Include  additional  signage,  (s  the  use  of  what 
has  been  called  the  'universal'  parking  space 
des^n  Under  this  design,  qJI  accessible  spaces 
are  132  tn  (3350  mm)  wide  with  a  60  in 
(1525  mm)  access  aisle  (see  Fig.  A5(bi).  One 
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Universal  Parking  Space  Design 

Fig.  A5 
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A4.8  Ramps 


advantage  to  this  design  is  that  no  additional 
signage  is  needed  because  all  spaces  can 
aaxMTimodale  a  van  with  a  side-wounled  Itfi  or 
ramp.  Also,  there  is  no  competition  between  cars 
and  vans  for  spaces  since  aU  spaces  can  accom- 
modate either.  Furthermore,  the  wider  space 
permits  vehicles  to  park  to  one  side  or  the  other 
within  the  132  in  (3350  mm)  space  to  aUow 
persons  to  exU  and  enter  the  vehicle  on  either 
the  driver  or  passenger  side.  althougK  in  some 
cases,  this  woidd  require  extting  or  entering 
without  a  marked  access  aisle. 

An  essential  consideration  for  any  design  is 
having  the  access  aisle  level  with  the  parking 
space.  Since  a  person  with  a  disability,  using 
a  lift,  or  ramp,  must  maneuver  within  the  access 
aisle,  the  aisle  cannot  include  a  rtunp  or  sloped 
area.  The  access  aisle  must  be  connected  to  an 
accessible  route  to  the  appropriate  accessible 
entraTv:e  of  a  building  or  facility.  The  parking 
access  aisle  must  either  blend  with  the  acces 
sible  route  or  have  a  curb  ramp  complying  with 
4.7.  Such  a  curb  ramp  opening  must  be  located 
within  the  access  aisle  boundaries,  not  within 
the  parking  space  boundaries.  Unfortunately, 
many  facilities  are  designed  with  a  ramp  that 
is  blocked  when  any  vehicle  parks  in  the  acces- 
sible space.  Also,  the  required  dimensions  of  the 
access  aisle  cannot  be  restricted  by  planters, 
curbs  or  wheel  stops. 

A4.6.4  Sl^naf  e.  Signs  designating  parking 
places  for  disabled  people  can  be  seen  from  a 
driver's  seat  If  the  signs  are  mounted  high 
enough  above  the  ground  and  located  at  the 
boat  of  a  parking  space. 

A4.6.5  Verbal  Clearance.  High-top  vans, 
which  disabled  people  or  transportation  ser- 
vices often  use,  require  higher  clearances  in 
parking  garages  than  automobiles. 

A4.8  Ramps. 

A4.8.1  General.  Ramps  are  essential  for 
wheelchair  users  If  elevators  or  lifts  are  not 
available  to  connect  different  levels.  However, 
some  people  who  use  walking  aids  have  diffi- 
culty with  ramps  and  prefer  stairs. 

A4.8.2  Slope  and  Rise.  Rarr^t  slopes  be- 
tween 1:16  and  1:20  are  preferred.  The  ability 
to  manage  an  incline  Is  related  to  both  Its 
slope  and  its  length.  Wheefchalr  users  with 


disabilities  affecting  their  arms  or  with  k)w 
stamina  have  serious  difficulty  using  Inclines. 
Most  ambulatory  people  and  most  people  who 
use  wheelchairs  can  manage  a  slope  of  1: 16. 
Many  people  carmot  manage  a  slope  of  1 :  12  for 
30  ft  (9  m). 

A4.8.4  Landings.  Level  landbigs  are  essen- 
tial toward  maintaining  an  aggregate  slope  that 
complies  with  these  guidelines.  A  ramp  landing 
that  is  not  level  causes  individuals  using  wheel- 
chairs to  tip  backward  or  bottom  out  when  the 
ramp  is  approached. 

A4.8.5  Handiralls.  The  requirements  for 
stair  and  ramp  handrails  in  this  guideline  are 
for  adults.  When  children  are  principal  users 
In  a  building  or  facility,  a  second  set  of  hand- 
rails at  an  appropriate  height  can  assist  them 
and  aid  in  preventing  accidents. 

A4.9  Stairs. 

A4.9.i  Minimum  Number.  Ordy  interior 
and  exterior  stairs  connecting  levels  that  are 
not  connected  by  an  elevator,  ramp,  or  other 
accessible  means  of  vertical  access  have  to 
comply  with  4.9. 

A4. 10  Elevators. 

A4.10.6  Door  Protective  and  Reopening 
Device.  The  required  door  reopening  device 
would  hold  the  door  open  for  20  seconds  if  the 
doorway  remains  obstructed.  After  20  seconds, 
the  door  may  begin  to  close.  However,  if  de- 
signed In  accordance  with  ASME  A 17. 1-1 990, 
the  door  closing  movement  could  still  be 
stopped  If  a  person  or  object  exerts  sufficient 
force  at  any  point  on  the  door  edge. 

A4.10.7  Door  and  Signal  Timing  for  Hall 
Calls.  This  paragraph  allows  variation  in  the 
location  of  call  buttons,  advance  time  for  warn- 
ing signals,  and  the  door-holding  period  used 
to  meet  the  time  requirement. 

A4.10.12  Car  Controls.  Industry-wide 
standardization  of  elevator  control  pemel  design 
would  make  all  elevators  significantly  more 
convenient  for  use  by  people  with  severe  visual 
Impairments.  In  many  cases,  it  will  be  possible 
to  locate  the  highest  control  on  elevator  panels 
within  48  in  (1220  mm)  from  the  floor. 


A4.11  PUtform  Lifts  (\ 
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A4.11  PUtfonn  Lifts  (Wheelchair  L^) 


disabilities  affecting  their  arms  or  with  low 
stamina  have  serious  difficulty  using  inclines. 
Most  ambulatory  people  and  most  people  who 
use  wheelchairs  can  manage  a  slope  of  1: 16. 
Many  people  caimot  manage  a  slope  of  1 :  12  for 
30  ft  (9  m). 

A4.8.4  Landings.  Level  landings  are  essen- 
tial toward  matntaining  an  aggregate  slope  that 
compiles  with  these  guidelines.  A  ramp  landing 
that  is  not  level  causes  individuals  using  wheel- 
chairs to  tip  backward  or  bottom  out  when  the 
ramp  is  approached. 

A4.8.5  Handrails.  The  requirements  for 
stair  and  ramp  handrails  In  this  guideline  are 
for  adults.  When  children  are  principal  users 
in  a  building  or  facUlty,  a  second  set  of  hand- 
rails at  an  appropriate  height  can  assist  them 
and  aid  in  preventing  accidents. 

A4.9  Stairs, 

A4.9.1  Minimum  Number.  Only  interior 
and  exterior  stairs  connecting  levels  that  are 
TOt  cormecled  by  an  elevator,  ramp,  or  other 
accessible  means  of  vertical  access  have  to 
comply  with  4.9. 

^4.10  Elevators. 

^4.10.6  Door  Protective  and  Reopening 
Device.  The  required  door  reopening  device 
vould  hold  the  door  open  for  20  seconds  if  the 
loonvay  remains  obstructed.  After  20  seconds, 
he  door  may  begin  to  close.  However,  if  de- 
»igned  In  accordance  with  AS^fE  A 17. 1-1 990, 
he  door  closing  movement  could  still  be 
(topped  If  a  person  or  object  exerts  sufficient 
brce  at  any  point  on  the  door  edge. 

14.10.7  Door  and  Signal  Timing  for  Hall 
^alls.  This  paragraph  aUows  variation  in  the 
ocatlon  of  call  buttons,  advance  time  for  wam- 
ng  signals,  and  the  door-holding  period  used 
0  meet  the  time  requirement. 

L4.10.12  Car  Controls.  Industry-wide 
tandardlzatlon  of  elevator  control  panel  design 
/ould  make  all  elevators  significantly  more 
onvenlent  for  use  by  people  with  severe  visual 
mpairments.  In  many  cases,  it  will  be  possible 
0  locate  the  highest  control  on  elevator  panels 
nth\n  48  in  (1220  mm)  from  the  floor. 


A4.10.13  Car  Position  Indicators.  A  spe- 
cial button  may  be  provided  that  would  activate 
the  audible  signal  within  the  given  elevator  only 
for  the  desired  trip,  rather  than  maintaining 
the  audible  signal  in  constant  operation. 

A4.10.14  Emergency  Communications. 

A  device  that  requires  no  handset  Is  easier  to 
use  by  people  who  have  difficulty  reaching. 
Also,  small  handles  on  handset  compartment 
doors  are  ruA  usable  by  people  who  have 
difficulty  grasping. 

Ideally,  emergency  tivo-way  communication 
systems  should  provide  both  mice  and  visual 
display  tntercommimication  so  that  persor^s 
with  hearing  impairments  and  persons  with 
vision  trt^xiirments  can  receive  ir^ormation 
regarding  the  status  of  a  rescue.  A  voice  inter- 
communication  system  cannot  be  the  ordy 
means  of  communication  because  tt  is  not 
accessOAe  to  people  wUh  speech  and  hearing 
Impairments.  While  a  voice  Intercommunication 
system  Is  not  required  at  a  minimum  the 
system  should  provide  both  an  audio  and 
visual  Indication  that  a  rescue  is  on  the  way. 

A4.11  Platform  lifts  (Wheelchair 
lAfts)' 

A4.11.2  Other  Requirements.  Inclined 
stairway  chalrlifls.  and  inclined  and  vertical 
platform  lifts  (wheelchair  lifts)  are  available 
for  short-distance,  vertical  transportation  of 
people  with  disabilities.  Care  should  be  taken 
In  selecting  lifts  as  some  lifts  are  not  equally 
suitable  for  use  by  both  wheelchair  users  and 
semi-ambulatory  Individuals. 

A4.12  Windows. 

A4.12.1  General.  Windows  Intended  to  be 
operated  by  occi^xmts  in  accessib^  spaces 
should  comply  with  4.12. 

A4.12.2  Window  Hardware,  windows 
requiring  pushing,  pulling,  or  Uftirxg  to  open  {for 
example,  double-himg,  sUdJng.  or  casement  and 
auming  units  wUhout  cranky  should  require  no 
more  than  5  lbf(22.2  N)  to  open  or  close.  Locks, 
cranks,  and  other  window  hardware  should 
comply  with  4.27. 


A4.13  Doors. 

A4.13.8  Thresholds  at  Doorwujn.  Thresh- 
olds and  surface  height  changes  In  doorways 
are  particularly  Inconvenient  for  wheelchair 
users  who  also  have  low  stamina  or  restric- 
tions In  arm  movement  because  complex 
maneuvering  Is  required  to  get  over  the  level 
change  while  operating  the  door. 

A4.13.9  Door  Hardware.  Some  disabled 
persons  must  push  against  a  door  with  their 
chair  or  walker  to  open  it.  Applied  klckplates 
on  doors  with  closers  can  reduce  required 
maintenance  by  withstanding  abuse  from 
wheelchairs  and  canes.  To  be  effective,  they 
should  cover  the  door  width,  less  approxi- 
mately 2  In  (51  mm),  up  to  a  height  of  16  in 
(405  mm)  from  Its  bottom  edge  and  be  cen- 
tered across  the  width  of  the  door. 

A4.13.10  Door  Closers.  Closers  with  de- 
layed action  features  give  a  person  more  time 
to  maneuver  through  doorways.  They  are  par- 
tk:ularly  useful  on  frequently  used  Interior 
doors  such  as  entrances  to  toilet  rooms. 

A4.13.il  Door  Opening  Force.  Although 
most  people  with  disabiliUes  can  exert  at  least 
5  Ibf  (22. 2N).  both  pushing  and  pulling  from  a 
stationary  position,  a  few  people  with  severe 
disabilities  cannot  exert  3  Ibf  (13. 13N).  Al- 
though some  people  carmot  manage  the  allow- 
able forces  In  this  guideline  and  many  others 
have  difficulty,  door  closers  must  have  certain 
minimum  closing  forces  to  close  doors  satisfac- 
torily. Forces  for  pushing  or  puUlng  doors  open 
are  measured  with  a  push-pull  sccQe  under  the 
following  conditions: 

(1)  Hinged  doors:  Force  applied  perpen- 
dicular to  the  door  at  the  door  opener  or  30  In 
(760  mm)  from  the  hinged  side,  whichever  Is 
farther  from  the  hinge. 

(2)  Sliding  or  folding  doors:  Force  applied 
parallel  to  the  door  at  the  door  pull  or  latch. 

(3)  Application  offeree:  Apply  force  gradually 
so  that  the  applied  force  does  not  exceed  the 
reslstaricc  of  the  door.  In  high-rise  buildings, 
air-pressure  differentials  may  require  a  modifi- 
cation of  this  specification  In  order  to  meet  the 
functional  Intent. 
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A4.13.12  Automatic  Doors  and  Power- 
Assisted  Doors.  Sliding  automaUc  doors  do 
not  need  guard  rails  and  are  more  convenient 
for  wheelchair  users  and  visually  Impaired 
people  to  use.  If  slowfy  opening  automatic 
doors  can  be  reactivated  before  their  closing 
cycle  is  completed,  they  will  be  more  conve- 
nient In  busy  doorways. 


A4.15  Drinking  Fountcdns  and 
Water  Coolers, 

A4,15.2  ^Hntt  Height.  Two  drinking  foun- 
tains, mounted  side  by  side  orona  single  post, 
are  usable  by  people  uxUh  disabUmes  and 
people  who  find  U  difficult  to  bend  over. 
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A4.15  Drinking  Fountains  caui 
Water  Coolers. 

A4.15.2  ^pout  Height.  Two  drinking  foun- 
tains, mounted  side  by  side  or  on  a  single  post, 
are  usable  by  people  with  disabiUttes  and 
people  who  find  a  d^JkuU  to  bend  over. 
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A4.16  Water  Ctoaeta. 

A4.16.3  Height.  Height  preferences  for 
toilet  seats  vaiy  considerably  among  disabled 
people.  Higher  seat  heights  may  be  an  advan- 
tage to  some  ambulatory  disabled  p>eople.  but 
are  often  a  disadvantage  for  wheelchair  users 
and  others.  Toilet  seats  18  in  (455  mm)  high 
seem  to  be  a  reasonable  compromise.  Thick 
seats  and  filler  rings  are  available  to  adapt 
standard  fixtures  to  these  requirements. 

A4.16.4  Grab  Bars.  Fig.  A6(a)  and  (b)  show 
the  diagonal  £md  side  approaches  most  com- 
monly used  to  transfer  finom  a  wheelchair  to  a 
water  closet.  Some  wheelchair  users  can  trans- 
fer from  the  front  of  the  toilet  while  others  use 
a  90-degree  approach.  Most  people  who  use  the 
two  additional  approaches  can  also  use  either 
the  diagonal  approach  or  the  side  approach. 

A4. 16.5  Flush  Controls.  Flush  valves  and 
related  plumbing  can  be  located  behind  walls 
or  to  the  side  of  the  toilet,  or  a  toilet  seat  lid 
can  be  provided  if  plumbing  fittings  are  directly 
behind  the  toilet  seat.  Such  designs  reduce  the 
chance  of  injury  and  imbalance  caused  by 
leaning  back  against  the  fittings.  Flush  controls 
for  tank-typ>e  toilets  have  a  standardized 
mounting  location  on  the  left  side  of  the  tank 
(facing  the  tank).  Tanks  can  be  obtained  by 
special  order  with  controls  mounted  on  the 
right  skie.  If  administrative  authorities  require 
flush  controls  for  flush  valves  to  be  located  in  a 
position  that  conflicts  with  the  location  of  the 
rear  grab  bar.  then  that  bar  may  be  split  or 
shifted  toward  the  wide  side  of  the  toilet  area. 

A4.17ToUet  Stalls. 

A4.1 7.3  Size  €uid  Arrangement.  This 
section  requires  use  of  the  60  in  (1525  mm) 
standard  stall  (Figure  30(a))  arvi  permits  the 
36  tn  (915  mm)  or  48  in  (1220  mm]  wide  alter- 
nate stall  (Figure  30(b))  only  tn  alterations  where 
provision  of  the  standard  staR  ts  technically 
tnfeasible  or  where  local  plumbing  codes  prohibit 
reduction  in  the  number  affixtures.  A  standard 
stall  provides  a  dear  space  on  one  side  of  the 
water  closet  to  enable  persons  who  use  wheel- 
chairs to  perform  a  side  or  diagonal  transfer 
from  the  wheelchair  to  the  water  closet  How- 
ever, some  persons  wUh  disabilities  who  use 
mobiUty  aids  such  as  walkers,  canes  or  crutches 


are  better  able  to  use  the  two  paraUel  grab  bars 
in  the  36  tn  (915  mm)  wide  alternate  stall  to 
achieve  a  standing  position. 

In  large  toilet  rooms,  where  six  or  more  toilet 
stalls  are  provided,  it  is  ther^ore  required  that 
a36in(915mm)  wide  stall  with  paraUel  grab 
bars  be  provided  /n  mirimm  to  the  standard 
stalX  required  in  new  construction.  The  36  tn 
(915  mm)  width  (s  necessary  to  achieve  proper 
use  of  the  grab  bars:  wider  staUs  would  posttian 
the  grab  bars  too  far  apart  to  be  easily  used 
and  narrower  stalls  would  position  the  grab 
bars  too  dose  to  the  water  doset  Since  the  staU 
(s  prtmarily  trvLendedfor  use  by  persons  using 
carves,  crutches  and  walkers,  rather  than  wheel- 
chairs, the  lermth  of  the  stall  could  be  corwen- 
tlonaL  The  door,  however,  mjust  swtryg  outward 
to  ensure  a  usable  space  for  pec^  who  use 
crutches  or  walkers. 

A4. 17.5  Doors.  To  make  it  easier  for  wheel- 
chair users  to  close  toilet  stall  doors,  doors  can 
be  provided  with  closers,  spring  hinges,  or  a 
pull  bar  mounted  on  the  inside  surface  of  the 
door  near  the  hinge  side. 

A4.19  Lavatories  and  Mirrors. 

A4. 19.6  Mirrors.  If  mirrors  are  to  be  used  by 

both  ambulatory  people  and  wheelchair  users, 
then  they  must  be  at  least  74  In  (1880  mm) 
high  at  their  topmost  edge.  A  single  full  length 
mirror  can  accommodate  all  people,  including 
children. 

A4.21  Shower  Stalls. 

A4.21.1  General.  Shower  stalls  that  are 
36  in  by  36  In  (915  mm  by  915  mm)  wide 
provide  additional  safety  to  p>eople  who  have 
difllculty  maintaining  balance  because  all  grab 
bars  and  walls  are  within  easy  reach.  Seated 
people  use  the  walls  of  36  in  by  36  in  (9 1 5  mm 
by  915  mm)  showers  for  back  support.  Shower 
staUs  that  are  60  in  (1525  mm)  wide  and  have 
no  curb  may  increase  usability  of  a  bathroom 
by  wheelchair  users  because  the  shower  area 
provides  additional  maneuvering  space. 

A4.22  Toilet  Rooms. 

A4.22.3  Clear  Floor  Sp<tce.  In  many  small 
facilities,  single-user  restrooms  may  be  the  only 
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faculties  provided  for  all  building  users.  In 
addition,  the  guideUnes  allow  the  use  of 
"unLsex"  or  'family'  accessible  toilet  rooms  in 
alterations  when  technical  tnfeastbllity  can  be 
demonstrated.  Experience  has  shown  that  the 
provision  of  accessible  "untsex"  or  single-user 
restrooms  Is  a  reasonable  way  to  provide  access 
for  wheelchair  users  and  any  attendants, 
especiaUy  when  attendants  are  of  the  opposite 
sex.  Since  these  facilities  have  proven  so  useful, 
It  is  often  considered  advantageous  to  instaR  a 
"unisej^  toUet  room  tn  newfacUttles  In  addition 
to  making  the  multl-staU.  restrooms  accessible, 
especiaUy  tn  shopping  malls,  large  audttoriums. 
and  convention  centers. 

Figure  28  (section  4.16)  provides  minimum  dear 
floor  space  dimensions  for  toilets  In  accessible 
'untsex'  toilet  rooms.  The  dotted  Itnes  designate 
the  minimum  clear  floor  space,  depending  on 
the  direction  of  approach,  required  for  wheel- 
chair users  to  transfer  onto  the  water  closet 
The  dimensions  of  48  In  (1220  mm)  and  60  tn 
(1525  mm),  respectively,  correspond  to  the 
space  required  for  the  two  common  transfer 
approaches  utilized  by  wheelchair  users 
(see  Fig.  A6).  It  Is  Important  to  keep  in  mtnd  that 
the  placemerU.  of  the  lavatory  to  the  Immediate 
side  of  the  water  closet  wUl  preclude  the  side 
approach  transfer  illustrated  In  Figure  A6(b). 
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To  accommodate  the  side  tranter,  the  space 
adijacent  to  the  water  closet  must  remain  dear 
of  obstruction  for  42  In  (1065  mm)  from  the 
centerllne  of  the  toilet  (Figure  28)  and  the  lava- 
tory must  not  be  located  within  this  clear  space. 
A  turning  circle  or  T-tum,  the  clear  floor  space 
at  the  lavatory,  and  maneuvertr^  space  at  the 
door  must  be  considered  when  determinbTg  the 
possible  wall  locations.  A  privacy  latch  or  other 
accessible  means  of  ensuring  privacy  during  use 
should  be  provided  at  the  door. 

RECOhOfENDATlONS: 

1.  In  new  construction,  accessible  single-user 
restrooms  may  be  desirable  In  some  sttuattons 
because  they  can  accommodate  a  wide  variety 
of  building  users.  However,  they  cannot  be  used 
In  lieu  of  making  the  multi-staU  toilet  rooms 
cuxessUAe  as  required. 

2.  Where  strict  compUance  to  the  guidelines  for 
accessQjle  toOetfacaities  (s  technically  tr^easlble 
tn  the  alteration  of  existing  facUtties.  accessible 
'unisex"  toilets  are  a  reasonalAe  altemative. 

3.  In  designing  accessible  single-user  restrooms, 
the  fxxMisions  of  adequate  space  to  aUow  a  side 
transfer  wUl  provide  accommodation  to  the 
largest  number  of  wheelchair  users. 
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Fig.  A7 
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To  accommodate  the  side  tnm^er,  the  space 
adjacent  to  the  water  closet  must  remain  dear 
oj  obstruction  for  42  In  (1065  mm)  from  the 
centerltne  of  the  toOet  (Figure  28)  and  the  lava- 
tory must  not  be  located  within  this  clear  space. 
A  turning  circle  or  Ttum,  the  clear  floor  space 
at  the  kwatory,  and  maneuverijxi  space  at  the 
door  must  be  considered  when  determining  the 
possible  wall  locations.  A  prtuacy  latch  or  other 
accessible  means  ofensurir^  prtuacy  during  use 
should  be  provided  at  the  door. 

RECOhOfENDATIONS: 

1.  In  new  construction,  accessible  single-user 
restrooms  may  be  desirable  in  some  situations 
because  they  can  accommodate  a  wide  variety 
ofbuildiryg  users.  However,  they  canryot  be  used 
in  lieu  of  making  the  multi-stall  toilet  rooms 
accessible  as  required. 

2.  Where  strict  compUance  to  the  guidelines  for 
accessible  toilet  facilities  is  technically  ir^easible 
tn  the  alteration  of  existing  facOities.  accessible 
"unisex"  toUets  are  a  reasonable  alternative. 

3.  In  designtng  accessible  str\gle-user  restrooms, 
the  provisions  of  adequate  space  to  allow  a  side 
transfer  wUl  provide  accommodation  to  the 
largest  number  of  wheelchair  users. 
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A4.23  Bathrooms,  Bathing  Facilities, 
and  Shower  Rooms. 

A4.3d.3  Clear  Floor  Sp<ice.  Figure  A7 
shows  two  possible  configurations  of  a  toilet 
room  wUh  a  roU-tn  shower.  The  spectfic  shower 
shown  Is  designed  to  fit  exactly  wUhin  the 
dimensions  of  a  standard  bathtub.  Since  the 
shower  does  not  have  a  lip.  the  floor  space  can 
be  used  for  required  maneuvering  space.  This 
would  permtt  a  toilet  room  to  be  smaller  thaai 
would  be  permitted  wUh  a  bathtub  and  still 
provide  enough  floor  space  to  be  considered 
accessible.  This  design  can  provide  accessibility 
infaciUties  where  space  is  at  a  premium  (Le.. 
hotels  and  medical  care  facilities).  The  ahemate 
roU-tn  shower  (Fig.  57b)  also  provides  si{fficient 
room  for  the  T-tum"  and  does  not  require 
plumbing  to  be  on  more  than  one  wall 

A4.23.9  Medicine  CablneU.  Other  alter- 
natives for  storing  medical  and  personal  care 
Items  are  very  useful  to  disabled  people. 
Shelves,  drawers,  and  floor-mounted  cabinets 
can  be  provided  within  the  reach  ranges  of 
disabled  people. 


A4.26  Handrails.  Grab  Bars,  and  Tub 
and  Shower  Seats. 

A4.26.1  General.  Many  disabled  people  rely 
heavily  upon  grab  bars  and  handrails  to  main- 
tain balance  and  prevent  serious  falls.  Many 
people  brace  their  forearms  between  supports 
and  walls  to  give  them  more  leverage  and 
stability  in  maintaining  balance  or  for  liAlng. 
Ihe  grab  bar  clearance  of  1-1/2  in  (38  mm) 
required  in  this  guideline  is  a  safety  clearance 
to  prevent  injuries  resulting  from  arms  slipping 
through  the  openings.  It  also  provides  adequate 
gripping  room. 

A4.26.2  8Ue  and  Spacing  of  Grab  Bars 
and  Handrails.  This  specification  allows  for 
alternate  shapes  of  handrails  as  long  as  they 
allow  an  opposing  grip  similar  to  that  provided 
by  a  circular  section  of  1-1/4  into  1-1/2  In 
(32  mm  to  38  mm). 

A4.27  Controls  and  Operating 
Mechctnisms. 

A4.27.3  Height.  Fig.  A8 further  illustrates 
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mandatory  and  advisory  control  mounting 
height  provisions  for  typical  equipment 

Electrical  receptacles  irvstalled  to  serve  indi- 
vidual appiiances  and  not  intended  for  regular 
or  frequent  use  by  building  occi^xmts  are  not 
required  to  be  mounted  within  the  specified 
reach  ranges.  Elxamples  would  be  receptacles 
installed  specifically  for  wall-mounted  clocks, 
refrigerators,  and  microwave  ovens. 

A4.28  Alarms. 

A4.28.2  Audible  AUnns.  Audible  emei^ency 
signals  must  have  cin  intensity  and  frequency 
that  can  attract  the  attention  of  Individuals 
who  have  partial  hearing  loss.  People  over  60 
years  of  age  generally  have  difficulty  perceiving 
frequencies  higher  than  10,000  Hz.  An  alarm 
signal  which  has  a  periodic  element  to  its  signal 
such  as  single  stroke  l>eUs  (clang-pause-ckmg- 
pause).  hi-low  (up-down-up-down)  and  fast 
whoop  (on-ojff-on-ofP  are  t)esL  Avoid  continuous 
or  reverberating  tones.  Select  a  signal  which  has 
a  sound  characterized  by  three  or  few  clear 
tones  without  a  great  deal  of  'noise'  in  between. 

A4.28.3  VUual  Alarms.  The  specifications  in 
this  section  do  not  preclude  the  use  of  zoned  or 
coded  alarm  systems. 

A4.28.4  Auxiliary  Alanns.  Locating  visual 
emergency  alarms  in  rooms  where  persons  who 
are  deaf  may  work  or  reside  alone  can  ensure 
that  they  will  always  be  warned  when  an 
emergency  alarm  Is  activated.  To  be  effective, 
such  devices  must  be  located  and  oriented  so 
that  they  will  spread  signals  and  reflections 
throughout  a  space  or  raise  the  overall  light 
level  sheirply.  However,  visual  alarms  alone  are 
not  necessarily  the  best  means  to  alert  sleepers. 
A  study  conducted  by  Underwriters  Laboratory 
(UU  coryduded  that  a  flashing  light  more  than 
seven  times  brighter  was  required  (110  candela 
v.  15  candela,  at  the  same  distance)  to  awaken 
sleepers  as  was  needed  to  alert  awake  sutijects 
in  a  normal  daytime  Uluminaled  room. 

For  hotel  and  other  rooms  where  people  are 
likely  to  be  asleep,  a  signal-acttualed  vibrator 
placed  between  mattress  and  box  spring  or 
wider  a  piUow  was  found  by  UL  to  be  much 
mere  effective  tn  alerting  sleepers.  Many  readily 
available  devices  are  sound-activated  so  that 
they  could  respond  to  an  alarm  clock,  clock 


radio,  wake- up  telephone  call  or  room  smoke 
detector.  ActtvaOon  by  a  building  alarm  system 
can  either  be  accomplished  by  a  separate  circuit 
actluating  an  auditory  alarm  which  would  in 
turn,  trigger  the  vibrator  or  by  a  signal  transmit- 
ted through  the  ordinary  1  lO-vdU  outlet  Trans- 
mission of  signals  through  the  power  line  is 
relatively  simple  cmd  is  the  basis  of  common. 
inejq)enstve  remote  light  control  systems  sold  in 
many  department  and  electronic  stores  for  home 
use.  So-caUed  'wireless'  intercoms  operate  on 
the  same  prtncipaL 

A4.29  Detectable  Warnings. 

A4.29.2  Detectable  Warnings  on  Walking 
Sur&ces.  The  material  used  to  provide  con- 
trast should  contrast  by  at  least  70%.  Contrast 
tn  percent  is  determined  by: 

Contrast  =  l(B,  -  B^)/B,J  x  100 

where  B,  =  light  reflectance  value  (LRV)  of  the 
lighter  area 

and  B,  =  light  reflectance  value  (LRV)  of  the 
darker  area. 

Note  that  in  any  application  both  white  and 
black  are  never  absolute;  thus,  B,  never  equals 
100  and  B,  (s  always  greater  than  0. 

A4.30  Signage. 

A4.30.1  General,  in  building  complexes 
where  finding  locations  independently  on  a 
routine  basis  may  be  a  necessity  (for  example, 
college  campuses),  tactile  maps  or  prerecorded 
Instructions  can  be  very  helpful  to  visually 
impaired  people.  Several  maps  and  auditoiy 
instructions  have  been  developed  and  tested 
for  specific  applications.  The  type  of  map  or 
instructions  used  must  be  based  on  the  infor- 
mation to  be  communicated,  which  depends 
highly  on  the  type  of  buildings  or  users. 

Landmailcs  that  can  easily  be  distinguished 
by  visually  impaired  individuals  are  useful  as 
orientation  cues.  Such  cues  include  changes 
in  illumination  level,  bright  colors,  unique 
patterns,  wall  murals,  location  of  special 
equipment  or  other  architectural  features. 

Many  people  with  disabilities  have  limitations 
in  movement  of  their  heads  and  reduced 
peripheral  vision.  Thus,  signage  positioned 

. I 

A13 


A4.30  Signage 


perpendicular  to  the  pa 
them  to  notice.  People  < 
signage  within  an  angle 
side  of  the  centerllnes  c 
moving  their  heads. 

A4.30.a  Character  F 

ity  of  printed  character 
viewing  distance,  chara 
the  stroke  width  to  the 
the  contrast  of  color  bel 
background,  and  print 
ters  must  be  based  upo 
distance.  A  severely  ne? 
have  to  be  much  closer 
of  a  given  size  than  a  p< 
acuity... 

A4.30.4  Raised  and 
and  Pictoricd  Symbi 
CPictograms).  The  sia 
literary  BraiUe  are  asfo 

Dot  diameter 

Inter-dot  spacir^ 


Raised  borders  around 
characters  may  make  tl 
unless  the  border  is  set 
characters.  Accessible  s 
materials  about  public  b 
and  otffects  of  cultural  tr 
sufficiently  detailed  and 
Interpretive  guides,  aud 
methods  may  be  more  e, 
such  irtformation. 

A4.30.5  Finish  cuid 

frrUsh  (11  to  19  degree  g 
glossimeter)  is  reconvnei 
cates  that  signs  are  mor 
with  low  vision  when  ch 
their  background  by  all 
Contrast  in  percent  shall 
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radio,  wake- up  telephone  call  or  room  smoke 
detectcr.  Activation  by  a  building  alarm  system 
can  either  be  accomplished  by  a  separate  circuit 
activating  an  auditory  akum  which  ivould,  in 
turn,  trigger  the  vibrator  or  by  a  signal  transmit- 
ted through  the  ordtruiry  1  JO-uott  mitlet  Trans- 
mission of  signals  through  the  power  One  is 
relatively  simple  arvi  is  the  basis  of  common. 
!nejq)enstue  remote  light  corUrol  systems  sold  in 
many  department  and  electronic  stores  for  home 
use.  So-called  'wireless'  intercoms  operate  on 
the  same  principaL 

^4.29  Detectable  Warnings. 

14.29.2  Detectable  Warnings  on  Walking 
Suz&ces.  The  material  used  to  provide  con- 
tost  should  contrast  by  at  least  70%.  Contrast 
n  percent  is  determirved  by: 

Contrast  =  ((B,  -  B^)/B,J  x  100 

vhere  B,  =  light  reflectance  value  (LRV)  of  the 

ighterarea 

indBj  =  light  reflectance  value  (LRV)  of  the 

iarker  area. 

^ote  that  in  any  application  both  white  and 
ilack  are  never  absolute;  thus.  B,  never  equals 
100  and  B,  ts  always  greater  than  0. 

U.30  Signage. 

L4.30.1  General,  in  building  complexes 
/here  finding  locations  independently  on  a 
outlne  basis  may  be  a  necessity  (for  example, 
ollege  campuses),  tactile  maps  or  prerecorded 
nstructions  can  be  veiy  helpful  to  visually 
xipalred  people.  Several  maps  and  auditory 
istructions  have  been  developed  and  tested 
jr  specific  applications.  The  type  of  map  or 
istructlons  used  must  be  based  on  the  Infor- 
lation  to  be  communicated,  which  depends 
iighly  on  the  type  of  buildings  or  users. 

andmaiics  that  can  easily  be  distinguished 
y  visually  impaired  individuals  are  useful  as 
rlentation  cues.  Such  cues  Include  changes 
1  illumination  level,  bright  colors,  unique 
attems.  wall  murals,  location  of  special 
qulpment  or  other  architectural  features. 

[any  people  with  disabilities  have  limitations 
1  movement  of  their  heads  and  reduced 
erlpheral  vision.  Thus,  signage  positioned 
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perpendicular  to  the  path  of  travel  Is  easiest  for 
them  to  notice.  People  can  generally  distinguish 
signage  within  an  angle  of  30  degrees  to  either 
side  of  the  centeillnes  of  their  faces  without 
moving  their  heads. 

A4.30.2  Character  Proportion.  The  legibil- 
ity of  printed  characters  is  a  function  of  the 
viewing  distance,  character  height,  the  ratio  of 
the  stroke  width  to  the  height  of  the  character, 
the  contrast  of  color  between  character  and 
background,  and  print  font.  The  size  of  charac- 
ters must  be  based  upon  the  intended  viewing 
distance.  A  severely  nearsighted  person  may 
have  to  be  much  closer  to  recognize  a  character 
of  a  given  size  than  a  person  with  normal  visual 
acuity.: 

A4.30.4  Raised  and  Brailled  Characters 
and  Pictoricd  Symbol  Signs 
(Pictogmms).  The  standard  dimensions  for 
literary  Braille  are  as  follows: 

Dot  diameter  .059  in. 

Inter-dot  spacirjg  .090  in. 

Horizontal  separation 

between  ceUs  .241  tn. 

Vertical  separation 

between  ceUs  .395  tn 

Raised  borders  around  signs  contatnirxg  raised 
characters  may  make  them  confusing  to  read 
unless  the  border  Is  set  far  away  from  the 
characters.  Accessible  sigrvage  with  descriptive 
materials  about  public  buildings,  monuments, 
and  olffects  of  cultural  interest  may  not  provide 
sufficiently  detailed  and  meaningful  information. 
Interpretive  guides,  audio  tape  devices,  or  other 
methods  may  be  more  effective  in  presenting 
such  ir^ormaUon. 

A4.30.5  Finish  and  Contmst.  An  eggsheU. 
fntsh  (11  to  19  degree  gloss  on  60  degree 
glossimeter)  (s  recommended.  Research  indi- 
cates that  signs  are  more  legible  for  persons 
with  low  vision  when  characters  contrast  with 
their  badtground  by  at  least  70  percent 
Contrast  in  percent  shall  be  determined  by: 


Contrast  =  l(B,  ■  Bj)/B,]x  100 


where  B,  -  light  reflectance  value  (LRV)  qfthe 
lighter  area 

and  Bj'^  light  reflectance  value  (LRVJ  of  the 
darker  area. 

Note  that  in  any  application  both  whtte  and 
black  are  ryever  absolute;  thus.  B,  never  equals 
100  and  B,  (s  always  greater  thcax  0. 

The  greatest  readability  is  usually  achieved 
through  the  use  of  light -colored  characters  or 
symbols  on  a  dark  background. 

A4.d0.7  Symbols  <tf  Accessibility  for 
Different  Types  qf  Listening  Systems. 

Paragraph  4  of  this  section  requires  signage 
iTvdkxLting  the  avaHabHity  of  an  assistive  listen- 
ing systent  An  appropriate  message  should  be 
displayed  with  the  international  symbol  of 
access  for  hearing  loss  since  this  symbol  con- 
veys general  accessibility  for  people  wUh  hear- 
ing loss.  Some  suggestions  are: 

INFRARED 

ASSISTIVE  USTENING  SYSTEM 

AVAILABLE 

PLEASE  ASK 

AUDIO  LOOP  IN  USE 

TURN  T-SWITCH  FVR 

BETTER  HEARING 

OR  ASK  FOR  HELP 


FM 

ASSISTIVE  USTENING 

SYSTEM  AVAILABLE 

PLEASE  ASK 

The  symbol  may  be  used  to  notify  persons  of  the 
availability  of  other  auxiliary  aids  and  services 
such  as:  real  time  captioning,  captkjned  note 
taking,  sign  language  interpreters,  and  oral 
interpreters. 

A4.30.8  niumination  Levels.  lUumination 
levels  on  the  sign  surface  shall  be  in  the  100  to 
300  lux  range  (10  to  SOfoatcandles)  and  shall 
be  uniform  over  the  sign  surface.  Signs  shall  be 
located  such  that  the  tilumiruition  level  on  the 
surface  of  the  sign  (s  not  signlflcantly  exceeded 
by  the  ambient  Ught  or  visible  bright  Ughtirxg 
source  behind  or  in  front  qfthe  sign 
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A4.31  Telephones. 

A4.31.3  Mounting  Height.  In  localities 
where  the  dial-tone  first  system  is  In  operation, 
calls  can  be  placed  at  a  coin  telephone  through 
the  operator  without  inserting  coins.  The 
operator  button  is  located  at  a  height  of  46  in 
(11 70  mm)  if  the  coin  slot  of  the  telephone  is 
at  54  in  (1370  mm).  A  generally  available 
public  telephone  with  a  coin  slot  mounted 
lower  on  the  equipment  would  allow  universal 
installation  of  telephones  at  a  height  of  48  in 
(1220  mm)  or  less  to  all  operable  parts. 

A4.dl.9  Text  Telephones.  A  puUk:  text 
telephone  may  be  an  Integrated  text  telephone 
pay  phone  unit  or  a  conventional  portable  text 
telephone  that  is  permanently  affixed,  within,  or 
acHacent  to.  the  telephone  enclosure.  In  order  to 
be  usable  with  a  pay  phone,  a  text  telephone 
which Isnota single  tntegrated  text  telephone 
pay  phone  una  will  require  a  shelf  large  ervough 
(10 in (255mm)  wide  t^  Win (255 mm) deep 
with  a  6  in  (150  mm)  ixTtical  clearance  mint- 
mum)  to  accommodate  the  device,  an  electrical 
outlet  and  a  power  cord.  Movable  or  portable 
text  telephones  may  be  used  to  provide  equtua- 
terUjacattation.  A  text  telephone  should  be 
readily  available  so  that  a  person  using  it  may 
access  the  text  telephone  easily  and  conven- 
ienOy.  As  cunenthj  designed  pocket-type  text 
telephones  far  personal  use  do  rwt  accommodate 
a  wide  range  of  users.  Such  devices  would  not 
be  considered  substantially  equivalent  to  con- 
ventional text  telephones.  However,  in  the  future 
as  technology  deiWlops  this  could  change. 

A4.32  Fixed  or  Built-in  Seating 
and  Tables. 

A4.32.4  Height  of  Tables  or  CounUrs. 

Different  types  of  work  require  different  table 
or  counter  heights  for  comfort  and  optimal 
performance.  Light  detailed  work  such  as 
writing  requires  a  table  or  cowrter  close  to 
elbow  hel^t  for  a  standing  person.  Heavy 
manual  work  such  as  rolling  dough  requires  a 
counter  or  table  height  about  10  in  (255  mm) 
below  elbow  height  for  a  standing  person.  This 
principle  of  high/low  table  or  counter  heights 
also  applies  for  seated  persons:  however,  the 
limiting  condition  for  seated  manual  work  is 
clearance  under  the  table  or  counter. 


Table  Al  shows  convenient  counter  heights  for 
seated  persons.  The  great  variety  of  heights  for 
comfort  and  optimal  performance  Indicates  a 
need  for  alternatives  or  a  compromise  in  height 
if  people  who  stand  and  people  who  sit  will  be 
using  the  same  counter  area. 

TidUeAl 

ConTenlent  Helghto  of  Table* 

and  Counters  for  Seated  People' 


Short 

TaU 

Women 

Men 

Conditions  of  Um 

in 

Q2flS 

in  nun 

Seated  In  a  wheelchair 

Manual  work- 

Desk  or  removeable 

armrests 

26 

660 

30    760 

Fixed,  full-size  armrests* 

32* 

815 

32*    815 

Light  detailed  work 

E)esk  or  removable 

armrests 

29 

735 

34    865 

Fixed,  full-size  armrests* 

32* 

815 

34    865 

Seated  In  a  16-ln.  (405-mm) 

High  chair 

Manual  work 

26 

660 

27    685 

Light  detailed  work 

28 

710 

31    785 

'  All  dimensions  are  based  on  a  work-surface 
thickness  of  1  1/2  in  (38  mm)  and  a  clearance 
of  1  1/2  in  (38  mm)  between  legs  and  the 
underside  of  a  work  surface. 

'This  type  of  wheelchair  arm  does  not  interfere 
with  the  positioning  of  a  wheelchair  under  a 
work  surface. 

'This  dimension  is  limited  by  the  height  of  the 
armrests:  a  lower  height  would  be  preferable. 
Some  people  In  this  group  prefer  lower  work 
surfaces.  whk:h  require  positioning  the  wheel- 
chair back  from  the  edge  of  the  counter. 


A4.33  Assembly  Areas. 

A4.33.2  Size  of  Wheelchair  Locations. 

Spaces  large  enough  for  two  wheelchairs  allow 
people  who  are  coming  to  a  performance 
together  to  sit  together. 

A4.33.3  Placement  of  Wheelchair 
Locations.  The  location  of  wheelchair  areas 
can  be  planned  so  that  a  variety  of  positions 


Table  A2.  Summary  of 


within  the  seating  area  ] 
allow  choice  in  viewing  t 

BuHding/ltfe  safety  code 
distances  between  rows 
consideration  of  the  num 
the  exit  aisle  width  and  ( 
location  qf  extt  doors.  *0 
wtth  a  greater  rwmber  oj 


TabU 


System 


Induction  Loop 

Transmitter  Transducer 
wired  to  Induction  loop 
around  listening  area. 

Receiver  Self-contained 
induction  receiver  or 
personal  hearing  aid 
with  telecoll. 


FM 

Transmitter  Flashlight- 
sized  worn  by  speaker. 
Receiver  With  personal 
hearing  aid  via  DAI  or 
induction  neck-loop  and 
telecoll;  or  self-contained 
with  earphone(s). 


Infrared 

Transmitter  Emitter  in 
llne-of-sight  with 
receiver. 

Receiver  Self-contained. 
Or  with  personal  hearing 
aid  via  DAI  or  induction 
neckloop  and  telecoll. 


Source:  Rehab  Brief.  Natk)nal 
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Table  Al  shows  convenient  counter  heights  for 
seated  persons.  The  great  variety  of  heights  for 
comfort  and  optimal  performance  indicates  a 
need  for  alternatives  or  a  compromise  In  height 
If  people  who  stand  and  people  who  sit  wUl  be 
using  the  same  counter  area. 

TiAleAl 

CoiiTeiilent  Heighto  of  Tables 

and  Counters  for  Seated  People' 


St 

lort 

•nji 

Women 

Men 

Conditions  of  Um 

in 

mm 

in  mm 

Seated  tn  a  wheelchair 

Manual  work- 

Desk  or  removeable 

annrests 

26 

660 

30    760 

Fixed,  full-size  armrests* 

32* 

815 

32*    615 

Light  detailed  work: 

Desk  or  removable 

armrests 

29 

735 

34    865 

Fixed,  full-size  armrests* 

32* 

815 

34    865 

Seated  In  a  16-in.  (405-mm) 

High  chair 

Manual  work 

26 

660 

27    685 

Light  detailed  work 

28 

710 

31    785 

'  All  dimensions  are  based  on  a  work-surface 
thickness  of  1  1  /2  in  (38  mm)  and  a  clearance 
of  1  1/2  in  (38  mm)  between  legs  and  the 
underside  of  a  work  surface. 

'This  type  of  wheelchair  arm  does  not  interfere 
with  the  positioning  of  a  wheelchair  under  a 
work  surface. 

'This  dimension  is  limited  by  the  height  of  the 
armrests:  a  lower  height  would  be  preferable. 
Some  people  in  this  group  prefer  lower  work 
surfaces,  which  require  positioning  the  wheel- 
chair back  from  the  edge  of  the  counter. 


A4.33  Assembly  Areas. 

A4.33.2  Size  of  Wheelchair  Locations. 

Spaces  large  enough  for  two  wheelchairs  allow 
people  who  are  coming  to  a  performance 
together  to  sit  together. 

A4.33.3  Placement  of  Wheelchair 
Locations.  The  location  of  wheelchair  areas 
can  be  planned  so  that  a  variety  of  positions 


Table  A2.  Summaiy  of  Assistive  Listening  Devices 


II 
wlthlii  the  seating  area  are  provided.  This  will 
allow  choice  in  viewing  and  price  categories. 

BuMtxg/ltfe  safety  codes  set  minimum 
distances  between  rows  qf fixed  seats  with 
considerxitlon  of  the  number  of  seats  in  a  row. 
the  exit  aisle  width  and  arrangement,  and  the 
location  of  exit  doors.  'Continental'  seating, 
with  a  greater  number  of  seats  per  row  and  a 


commensurate  increase  tn  row  spacing  and  exU. 
doors,  facilitates  emergency  egress  for  all  people 
and  Increases  ease  of  access  to  mid-row  seats 
especially  for  people  who  walk  with  difficulty. 
Consideration  of  thts  posttiue  attribute  of 
'continental'  seating  should  be  Included  along 
with  all  other  factors  In  the  design  affixed 
seating  areas. 


Table  A2.  Summary  qf  Assistive  Listening  Devices 


System 

Advantages 

Disadvantages 

Typical 
^Amplications 

Induction  Loop 

Cost-Effectlve 

Signal  spiUs  over  to 

Meeting  areas 

Transmitter  Transducer 

Low  Maintenance 

adjacent  rooms. 

Theaters 

wired  to  induction  loop 

Easy  to  use 

Susceptible  to  electrical 

Churches  and  Temples 

around  listening  area. 

Unobtrusive 

interference. 

Conference  rooms 

Receiver  Self-contained 

M£^  be  possible  to 

Limited  portability 

Classrooms 

Induction  receiver  or 

integrate  into  existing 

Inconsistent  signal 

TV  viewing 

I>erBonal  hearing  aid 

public  address  system. 

strength. 

wlthtel 

ecoll. 

Some  hearing  aids  can 

Head  position  affects 

function  as  receivers. 

signal  strength. 
Lack  of  standards  for 
induction  coil 
peribrmance. 

• 

FM 

Highly  portable 

High  cost  of  receivers 

Classrooms 

Transmitter  Flashlight- 

Different  channels  allow 

Equipment  fragile 

Tour  groups 

sized  worn  Ijy  speaker. 

use  by  different  groups 

Equipment  obtrusive 

Meeting  areas 

Receiver  With  personal 

within  the  same  room. 

High  maintenance 

Outdoor  events 

hearing  aid  via  DAI  or 

High  user  mobility 

Elxpenstve  to  maintain 

One-on-one 

induction  neck-loop  and 

Variable  for  large  range 

Custom  fitting  to 

telecoil:  or  self-contained 

of  hearing  losses. . 

individual  user  may  be 

with  earphone(s). 

1 

required. 

Infrared 

EUuy  touse 

Line-of-sight  required 

Theaters 

Transmitter  Emitter  in 

Insures  privacy  or 

between  emitter  and 

Churches  and  Temples 

Une-of-slght  with 

confidentiality 

receiver. 

Auditoriums 

receiver. 

Moderate  cost 

Ineffective  outdoors 

Meetings  requiring 

Receiver  Self-contained. 
Or  with  personal  hearing 

Can  often  be  integrated 
into  existing  public - 

Limited  portabUlty 
Requires  installation 

confidentiality 
TV  viewing 

aid  via  DAI  or  induction 

address  system. 

neckloop  and  telecoil. 

Source:  Rehab  Brief.  National  Institute  on  Disability  and  Rehabilitation  Research.  Waahlngton.  DC,  Vol.  XH.  No.  10.  (1990). 
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A4.33.6  Placement  of  liatening 
Sjrstems.  a  distance  of  50  ft  (15  m)  aUows 
a  person  to  distinguish  performers'  facial 
expressions. 

A4.33.7  Types  of  Listening  Systems.  An 

assistive  listentng  system  appropriate  for  an 
assembly  area  for  a  group  of  persons  or  where 
the  specific  individuals  are  not  known  in  ad- 
vance, such  as  a  playhouse,  lecture  hall  or 
movie  theater,  may  be  different  from  the  system 
appropriate  for  a  particular  individual  provided 
as  an  awdUary  aid  or  as  part  of  a  reasonable 
accommodation.  The  appropriate  device  for  an 
indiiMual  is  the  type  that  individual  can  use. 
whereas  the  appropriate  system  for  an  assem- 
bly area  will  rtecessarUy  be  geared  toward  the 
"average'  or  aggregate  needs  of  various  indi- 
viduals. A  listening  system  that  can  be  used 
from  any  seat  in  a  seating  area  Is  the  most 
flexible  way  to  meet  this  specification.  Ear- 
phone Jacks  with  variable  volume  controls  can 
benefit  only  people  who  have  slight  hearing  loss 
and  do  not  help  people  who  use  hearing  aids. 
At  the  present  time,  magnetic  induction  loops 
are  the  most  feasible  type  of  listening  system 
for  people  who  use  hearing  aids  equipped  with 
T-oofls."  but  people  without  hearing  aids  or 
those  with  hearing  aids  not  equipped  with 
Inductive  pick-ups  carmot  use  them  without 
special  receivers.  Radio  frequency  systems  can 
be  extremely  effective  and  inexpensive.  People 
without  hearing  aids  can  use  them,  but  people 
with  hearing  aids  need  a  special  receiver  to 
use  them  as  they  are  presently  designed.  If 
hearing  aids  had  a  Jack  to  allow  a  by- pass  of 
microphones,  then  radio  frequency  systems 
would  be  suitable  for  people  with  and  without 
hearing  aids.  Some  listening  systems  may  be 
subject    to  Interference  from  other  equipment 
and  feedback  from  hearing  aids  of  people  who 
are  using  the  systems.  Such  Interference  can 
be  controlled  by  careful  engineering  design 
that  anticipates  feedback  sources  In  the 
surrounding  area. 

Table  A2,  reprinted  from  a  National  Institute  of 
Disability  and  RehabiUtatlon  Research  'Rehab 
Brief  shows  some  of  the  advantages  and 


A5.0  Restaurants  and  Cafeterias 


disadvantages  of  different  types  of  assistive 
listening  systems.  In  addition,  the  Architectural 
and  Transportation  Barriers  Compliance  Board 
(Access  Board)  has  published  a  pamphlet  on 
Assistive  Listening  Systems  which  lists  demon- 
stration centers  across  the  country  where 
technical  assistance  can  be  obtained  in  selecting 
and  instoRing  expropriate  systems.  The  state  of 
New  York  has  also  adopted  a  detailed  technical 
spec^ication  which  may  be  useful 

AS.O  Restamxmts  <uid  Ccifeterias. 

A5.1  General.  DiniT\g  counters  (where  there 
is  no  service)  are  typically  found  in  small  carry- 
out  restaurants,  bakeries,  or  coffee  shops  and 
may  only  be  a  narrow  eating  surface  attached 
to  a  ivalL  This  section  requires  that  where  such 
a  dining  counter  is  provided,  a  portion  of  the 
counter  shall  be  at  the  required  accessible 
height 

A7.0  Bxisiness  and  Mercantile. 

A7.2(3)  Assistive  Listening  Devices. 

At  aU.  sales  and  service  counters,  teller  windows, 
box  offices,  and  information  kiosks  where  a 
physical  barrier  separates  service  personnel  and 
customers,  it  is  recommended  that  at  least  one 
permanently  installed  assistive  listening  device 
complying  with  4.33  be  provided  at  each  loca- 
tion or  series.  Where  assistive  listening  devices 
are  installed,  signage  should  be  provided  iden- 
tifying those  stations  which  are  so  equpped. 

A7.3  Check-out  Aisles.  Section  7.2  refers  to 
counters  without  aisles:  section  7.3  concerns 
checkout  aisles.  A  counter  without  an  aisle  (7.2) 
can  be  approached  from  more  than  one  direction 
such  as  in  (I  convenience  store.  In  order  to  use 
a  checkout  aisle  (7.3).  customers  must  enter  a 
defined  area  (an  aisle)  at  a  particular  point,  pay 
for  goods,  and  exit  at  a  particular  point 


nUJNQ  COM  4410-01-C 


Appendix  B  to  Part  36— Prea 
Regulation  on  Nondlsciimlni 
the  Basis  of  Disability  by  Pul 
Accommodations  and  In  Cor 
Facilities  (Publistied  July  26, 

Note:  For  the  convenience  of  th 
this  appendix  contains  the  text  ol 
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cUsaduantages  of  different  types  of  assistive 
listening  systems.  In  addition,  the  Architectural 
and  Transportation  Barriers  Compliance  Board 
(Access  Board}  has  piMished  a  pamphlet  on 
Assistive  Listening  Systems  which  Usts  demon- 
stration centers  across  the  country  where 
technical  assistance  can  be  obtained  in  selecting 
and  tnsloRing  appropriate  systems.  The  stale  of 
New  York  has  also  adopted  a  detailed  technical 
spectfication  which  may  be  useful 

AS.O  Restawxuits  €uid  Cqfeterias. 

A5.1  Oenertd.  Dining  counters  (where  there 
ts  no  service)  are  typically  found  in  smaU  carry- 
out  resUiurants.  bakeries,  or  coffee  shops  and 
may  orUy  be  a  ruurow  eating  surface  attached 
to  a  walL  This  section  requires  that  where  such 
a  dining  counter  is  provided  a  portion  of  the 
counter  shall  be  at  the  required  accessible 
height 

A7.0  Business  and  Mercantile. 

A7.2(3)  Assistive  Listening  Devices. 

At  all  sales  and  service  counters,  teller  windows, 
box  offices,  and  Information  kiosks  where  a 
physical  barrier  separates  service  personnel  and 
customers,  it  Is  recommended  that  at  least  one 
permanently  installed  assistive  listening  device 
coTT^Aytng  with  4.33  be  provided  at  each  loca- 
tion or  series.  Where  asststiije  listening  devices 
are  Installed  signage  should  be  provided  iden- 
ttfytng  those  stcUlons  which  are  so  equipped. 

A7.3  Check-out  Aisles.  Section  7.2  refers  to 
counters  without  aisles:  section  7.3  concerns 
checkout  aisles.  A  cowiter  without  an  aisle  (7.2) 
can  be  approached  from  more  than  one  directum 
such  as  in  (I  convenlervce  store.  In  order  to  use 
1  check-out  aisle  (7.3),  customers  must  enter  a 
defined  area  (an  aisle)  at  a  particular  point,  pay 
for  goods,  and  exit  at  a  particular  point 


Appendix  B  to  Part  36— Preamble  to 
Regulation  on  Nondiscrimination  on 
the  Basis  of  Dlsat>ility  by  Public 
Accommodations  and  in  Commercial 
Facilities  (Pubiistied  July  26, 1991) 

Note:  For  the  convenience  of  the  reader, 
this  appendix  contains  the  text  of  the 


preamble  to  the  final  regtilation  on 
nondiscrimination  on  the  basis  of  disability 
by  public  accommodations  and  in 
commercial  facilities  beginning  at  the 
heading  "Section-by-Section  Analysis  and 
Response  to  Comments"  and  ending  before 
"List  of  Subjects  in  28  CFR  part  36"  (56  FR 


July  26. 1991). 

Dated:  July  17. 1991. 
Dick  Thombutgh, 
Attorney  General. 
[FR  Doc.  91-17462  Filed  7-2S-91;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  35 

[Order  No.  1512-91] 

Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local 
Government  Services 

AQENCY:  Department  of  Justice. 
action:  Final  rule. 

summary:  This  rule  implements  subtitle 
A  of  title  II  of  the  Americans  with 
Disabilities  Act,  Public  Law  101-336. 
which  prohibits  discrimination  on  the 
basis  of  disability  by  public  entities. 
Subtitle  A  protects  qualified  individuals 
with  disabilities  from  discrimination  on 
the  basis  of  disability  in  the  services, 
programs,  or  activities  of  all  State  and 
local  governments.  It  extends  the 
prohibition  of  discrimination  in  federally 
assisted  programs  established  by 
section  504  of  the  Rehabilitation  Act  of 
1973  to  all  activities  of  State  and  local 
governments,  including  those  that  do  not 
receive  Federal  financial  assistance,  and 
incorporates  specific  prohibitions  of 
discrimination  on  the  basis  of  disability 
from  titles  I.  III.  and  V  of  the  Americans 
with  Disabilities  Act.  This  rule, 
therefore,  adopts  the  general 
prohibitions  of  discrimination 
established  under  section  504,  as  well  as 
the  requirements  for  making  programs 
accessible  to  individuals  with 
disabilities  and  for  providing  equally 
effective  communications.  It  also  sets 
forth  standards  for  what  constitutes 
discrimination  on  the  basis  of  mental  or 
physical  disability,  provides  a  definition 
of  disability  and  qualified  individual 
with  a  disability,  and  estabhshes  a 
complaint  mechanism  for  resolving 
allegations  of  discrimination. 
EFFECIVE  DATE:  January  26. 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Barbara  S.  Drake,  Deputy  Assistant 
Attorney  General,  Civil  Rights  Division; 
Stewart  B.  Oneglia,  Chief,  Coordination 
and  Review  Section,  Civil  Rights 
Division:  John  L.  Wodatch.  Director. 
Office  on  the  Americans  with 
Disabilities  Act,  Civil  Rights  Division; 
all  of  the  U.S.  Department  of  Justice, 
Washington,  DC  20530.  These 
individuals  may  be  contacted  through 
the  Division's  ADA  Information  Line  at 
(202)  514-0301  (Voice),  (202)  514-0381 
(TDD),  or  (202)  514-0383  (TDD).  These 
telephone  numbers  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  landmark  Americans  with 
Disabihties  Act  ("ADA "  or  "the  Act"). 


enacted  on  July  26. 1990,  provides 
comprehensive  civil  rights  protections  to 
individuals  with  disabilities  in  the  areas 
of  employment,  public  accommodations. 
State  and  local  government  services, 
and  telecommunications. 

This  regulation  implements  subtitle  A 
of  tide  11  of  the  ADA.  which  applies  to 
State  and  local  governments.  Most 
programs  and  activities  of  State  and 
local  governments  are  recipients  of 
Federal  financial  assistance  from  one  or 
more  Federal  funding  agencies  and. 
therefore,  are  already  covered  by 
section  504  of  the  Rehabilitation  Act  of 
1973.  as  amended  (29  U.S.C.  794) 
("section  504"),  which  prohibits 
discrimination  on  the  basis  of  handicap 
in  federally  assisted  programs  and 
activities.  Because  tide  II  of  the  ADA 
essentially  extends  the 
nondiscrimination  mandate  of  section 
504  to  those  State  and  local 
governments  that  do  not  receive  Federal 
financial  assistance,  this  rule  hews 
closely  to  the  provisions  of  existing 
section  504  regulations.  This  approach  is 
also  based  on  section  204  of  the  ADA. 
which  provides  that  the  regulations 
issued  by  the  Attorney  General  to 
implement  tide  II  shall  be  consistent 
with  the  ADA  and  with  the  Department 
of  Health,  Education,  and  Welfare's 
coordination  regulation,  now  codified  at 
28  CFR  part  41.  and.  with  respect  to 
"program  accessibility,  existing 
facilities,"  and  "communications,"  with 
the  Department  of  Justice's  regulation 
for  its  federally  conducted  programs  and 
activities,  codified  at  28  CFR  part  39. 
The  first  regulation  implementing 
section  504  was  issued  in  1977  by  the 
Department  of  Health,  Education,  and 
Welfare  (HEW)  for  the  programs  and 
activities  to  which  it  provided  Federal 
financial  assistance.  The  following  year, 
pursuant  to  Executive  Order  11914. 
HEW  issued  its  coordination  regulation 
for  federally  assisted  programs,  which 
served  as  the  model  for  regulations 
issued  by  the  other  Federal  agencies 
that  administer  grant  programs.  HEW's 
coordination  authority,  and  the 
coordination  regulation  issued  under 
that  authority,  were  transferred  to  the 
Department  of  Justice  by  Executive 
Order  12250  in  1980. 

In  1978,  Congress  extended 
application  of  section  504  to  programs 
and  activities  conducted  by  Federal 
Executive  agencies  and  the  United 
States  Postal  Service.  Pursuant  to 
Executive  Order  12250,  the  Department 
of  Justice  developed  a  prototype 
regulation  to  implement  the  1978 
amendment  for  federally  conducted 
programs  and  activities.  More  than  80 
Federal  agencies  have  now  issued  final 
regulations  based  on  that  prototype. 


prohibiting  discrimination  based  on 
handicap  in  the  programs  and  activities 
they  conduct. 

Despite  the  large  number  of 
regulations  implementing  section  504  for 
federally  assisted  and  federally 
conducted  programs  and  activities,  there 
is  very  little  variation  in  their 
substantive  requirements,  or  even  in 
their  language.  Major  portions  of  this 
regulation,  therefore,  are  taken  directiy 
from  the  existing  regulations. 

In  addition,  section  204(b)  of  the  ADA 
requires  that  the  Department's 
regulation  implementing  subtiUe  A  of 
title  II  be  consistent  with  the  ADA. 
Thus,  the  Department's  final  regulation 
includes  provisions  and  concepts  from 
tides  I  and  III  of  the  ADA. 

Rulemaking  History 

On  February  22, 1991,  die  Department 
of  Justice  published  a  notice  of  proposed 
rulemaking  (NPRM)  implementing  title 
III  of  the  ADA  in  the  Federal  Register.  56 
FR  7452.  On  February  28, 1991,  the 
Department  published  a  notice  of 
proposed  rulemaking  implementing 
subtitle  A  of  title  II  of  the  ADA  in  die 
Federal  Register.  56  FR  8538.  Each 
NPRM  solicited  comments  on  the 
definitions,  standards,  and  procedures 
of  the  proposed  rules.  By  the  April  29, 
1991,  close  of  the  comment  period  of  the 
NPRM  for  tide  II.  die  Department  had 
received  2,718  comments.  Following  the 
close  of  the  comment  period,  the 
Department  received  an  additional  222 
comments. 

In  order  to  encourage  public 
participation  in  the  development  of  the 
Department's  rules  under  the  ADA,  the 
Department  held  four  public  hearings. 
Hearings  were  held  in  Dallas.  Texas  on 
March  4-5, 1991,  in  Washington.  DC  on 
March  13-15, 1991.  in  San  Francisco. 
California  on  March  18-19, 1991,  and  in 
Chicago,  Illinois  on  March  27-28, 1991. 
At  these  hearings,  329  persons  testified 
and  1<567  pages  of  testimony  were 
compded.  Transcripts  of  the  hearings 
were  included  in  the  Department's 
rulemaking  docket. 

The  comments  that  the  Department 
received  occupy  almost  six  feet  of  shelf 
space  and  contain  over  10.000  pages. 
The  Department  received  comments 
from  individuals  from  all  fifty  States  and 
the  District  of  Columbia.  Nearly  75%  of 
the  comments  that  the  Department 
received  came  from  individuals  and 
from  organizations  representing  the 
interests  of  persons  with  disabilities. 
The  Department  received  292  comments 
from  entities  covered  by  the  ADA  and 
trade  associations  representing 
businesses  in  the  private  sector,  and  67 
from  government  units,  such  as  mayors' 


oCTtces.  public  school  districts 
various  State  agencies  workin 
individuals  with  disdbiiities. 

The  Department  received  oi 
commojt  from  a  consortium  o 
organizations  representing  a  b 
spectrum  of  persons  with  disa 
addition,  at  least  another  25  o 
endorsed  the  position  express 
consortium,  or  submitted  iden 
comments  on  one  or  both  proi 
regulations. 

An  organization  representin 
with  hearing  impairments  sub: 
large  number  of  comments.  Th 
organization  presented  the  De 
with  479  individual  comments 
providing  in  chart  form  a  deta 
representation  of  what  type  ol 
aid  or  service  would  be  useful 
various  categories  of  places  ol 
accommodation, 

The  Department  received  a 
comments  based  on  almost  tei 
form  letters.  For  example,  indi 
who  have  a  heightened  sensiti 
variety  of  chemical  substancei 
submitted  266  post  cards  detai 
exposure  to  various  environm( 
conditions  restricts  their  accec 
public  and  commercial  buildin 
Another  large  group  of  form  le 
from  groups  affiliated  with  ind 
living  centers. 

The  vast  majority  of  the  con 
addressed  the  Department's  pi 
implementing  tide  III.  Slightly 
100  comments  addressed  only 
presented  in  the  proposed  tide 
regulation. 

The  Department  read  and  ar 
each  comment  that  was  submi 
timely  fashion.  Transcripts  of  l 
hearings  were  analyzed  along 
written  comments.  The  decisio 
the  Department  has  made  in  rt 
these  comments,  however,  wei 
made  on  the  basis  of  the  numb 
commenters  addressing  any  oi 
but  on  a  thorough  consideratic 
merits  of  the  points  of  view  ex 
the  comments.  Copies  of  the  w 
comments,  including  transcript 
four  hearings,  will  remain  avai 
public  inspection  in  room  654  ( 
HOLC  Building,  320  First  Stree 
Washington,  DC  from  10  a.m.  t 
Monday  through  Friday,  excep 
holidays,  until  August  30. 1991, 

Overview  of  the  Rule 

The  rule  is  organized  into  se 
subparts.  Subpart  A.  "General, 
includes  the  purpose  and  appli 
sections,  describes  the  relatior 
the  Act  to  other  laws,  and  defi: 
terms  used  in  the  regulation.  It 
includes  administrative  requin 
adapted  from  section  504  regul 
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prohibiting  discrimination  based  on 
handicap  in  the  programs  and  activities 
they  conduct. 

Despite  the  large  number  of 
regulations  implementing  section  504  for 
federally  assisted  and  federally 
conducted  programs  and  activities,  there 
is  very  little  variation  in  their 
substantive  requirements,  or  even  in 
their  language.  Major  portions  of  this 
regulation,  therefore,  are  taken  directly 
from  the  existing  regulations. 

In  addition,  section  204(b)  of  the  ADA 
requires  that  the  Department's 
regulation  implementing  subtitle  A  of 
title  II  be  consistent  with  the  ADA. 
Thus,  the  Department's  final  regulation 
includes  provisions  and  concepts  from 
titles  I  and  III  of  the  ADA. 

Rulemaking  History 

On  February  22, 1991,  the  Department 
of  Justice  published  a  notice  of  proposed 
rulemaking  (NPRM)  implementing  title 
III  of  the  ADA  in  the  Federal  Register.  56 
FR  7452.  On  February  28, 1991,  the 
Department  published  a  notice  of 
proposed  rulemaking  implementing 
subtiUe  A  of  title  II  of  the  ADA  in  the 
Federal  Register.  56  FR  8538.  Each 
NPRM  solicited  comments  on  the 
definitions,  standards,  and  procedures 
of  the  proposed  rules.  By  the  April  29, 
1991,  close  of  the  comment  period  of  the 
NPRM  for  title  II,  the  Department  had 
received  2,718  comments.  Following  the 
close  of  the  comment  period,  the 
Department  received  an  additional  222 
comments. 

In  order  to  encourage  public 
participation  in  the  development  of  the 
Department's  rules  under  the  ADA,  the 
Department  held  four  public  hearings. 
Hearings  were  held  in  Dallas,  Texas  on 
March  4-5, 1991,  in  Washington,  DC  on 
March  13-15, 1991,  in  San  Francisco, 
California  on  March  18-19, 1991,  and  in 
Chicago,  Illinois  on  March  27-28. 1991. 
At  these  hearings,  329  persons  testified 
and  1,567  pages  of  testimony  were 
compiled.  Transcripts  of  the  hearings 
were  included  in  the  Department's 
rulemaking  docket. 

The  comments  that  the  Department 
received  occupy  almost  six  feet  of  shelf 
space  and  contain  over  10,000  pages. 
The  Department  received  comments 
from  individuals  from  all  Bfty  States  and 
the  District  of  Columbia.  Nearly  75%  of 
the  comments  that  the  Department 
received  came  from  individuals  and 
from  organizations  representing  the 
interests  of  persons  with  disabilities. 
The  Department  received  292  comments 
from  entities  covered  by  the  ADA  and 
trade  associations  representing 
businesses  in  the  private  sector,  and  67 
from  government  units,  such  as  mayors' 


ofTices,  public  school  districts,  and 
\'arious  State  agencies  working  with 
individuals  with  disabilities. 

The  Department  received  one 
comment  from  a  consortium  of  540 
organizations  representing  a  broad 
spectrum  of  persons  with  disabilities.  In 
addition,  at  least  another  25  oommenters 
endorsed  the  position  expressed  by  this 
consortium,  or  submitted  identical 
comments  on  one  or  both  proposed 
regulations. 

An  organization  representing  persons 
with  hearing  impairments  submitted  a 
large  number  of  comments.  This 
organization  presented  the  Department 
with  479  individual  comments,  each 
providing  in  chart  form  a  detailed 
representation  of  what  type  of  auxiliary 
aid  or  service  would  be  useful  in  the 
various  categories  of  places  of  public 
accommodation. 

The  Department  received  a  number  of 
comments  based  on  almost  ten  different 
form  letters.  For  example,  individuals 
who  have  a  heightened  sensitivity  to  a 
variety  of  chemical  substances 
submitted  266  post  cards  detailing  how 
exposure  to  various  environmental 
conditions  restricts  their  access  to 
public  and  commercial  buildings. 
Another  large  group  of  form  letters  came 
from  groups  affiliated  with  independent 
living  centers. 

The  vast  majority  of  the  comments 
addressed  the  Department's  proposal 
implementing  title  III.  Slightly  more  than 
100  comments  addressed  only  issues 
presented  in  the  proposed  title  U 
regulation. 

The  Department  read  and  analyzed 
each  comment  that  was  submitted  in  a 
timely  fashion.  Transcripts  of  the  four 
hearings  were  analyzed  along  with  the 
written  comments.  The  decisions  that 
the  Department  has  made  in  response  to 
these  comments,  however,  were  not 
made  on  the  basis  of  the  number  of 
commenters  addressing  any  one  point 
but  on  a  thorough  consideration  of  the 
merits  of  the  points  of  view  expressed  in 
the  comments.  Copies  of  the  written 
comments,  including  transcripts  of  the 
four  hearings,  will  remain  available  for 
public  inspection  in  room  854  of  the 
HOLC  Building,  320  First  Street,  NW.. 
Washington,  DC  from  10  a.m.  to  5  p.m., 
Monday  through  Friday,  except  for  legal 
holidays,  until  August  30, 1991. 

Overview  of  the  Rule 

The  rule  is  organized  into  seven 
subparts.  Subpart  A,  "General." 
includes  the  purpose  and  application 
sections,  describes  the  relationship  of 
the  Act  to  other  laws,  and  defines  key 
terms  used  in  the  regulation.  It  also 
includes  administrative  requirements 
adapted  from  section  504  regulations  for 


self-evaluations,  notices,  designation  of 
responsible  employees,  and  adoption  of 
grievance  procedures  by  public  entities. 

Subpart  B.  "General  Requirements," 
contains  the  general  prohibitions  of 
discrimination  based  on  the  Act  and  the 
section  504  regulations.  It  also  contains 
certain  "miscellaneous"  provisions 
derived  from  title  V  of  the  Act  that 
involve  issues  such  as  retaliation  and 
coercion  against  those  asserting  ADA 
rights,  illegai  use  of  drugs,  and 
restrictions  on  smoking.  These 
provisions  are  also  included  in  the 
Department's  proposed  title  III 
regulation,  as  is  the  general  provision  on 
maintenance  of  accessible  features. 

Subpart  C  addresses  employment  by 
public  entities,  vAuch  is  also  covered  by 
title  I  of  the  Act  Subpart  D,  which  is 
also  based  on  the  section  504 
regulations,  sets  out  the  requirements 
for  program  accessibility  Id  existing 
facilities  and  for  new  construction  and 
alterations.  Subpart  E  contains  specific 
requirements  relating  to 
communications. 

Subpart  F  establishes  administrative 
procedures  for  enforcement  of  title  II.  As 
provided  by  section  203  of  the  Act.  these 
are  based  on  the  procedures  for 
enforcement  of  section  504.  which,  in 
turn,  are  based  on  the  enforcement 
procedures  for  title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C  2000d  to  ZOOOd- 
4a).  Subpart  F  also  restates  the 
provisions  of  title  V  of  the  ADA  on 
attorneys  fees,  alternative  means  of 
dispute  resolution,  the  effect  of 
unavailability  of  technical  assistance, 
and  State  immunity. 

Subpart  G  designates  the  Federal 
agencies  responsible  for  investigation  of 
complaints  under  this  part.  It  assigns 
enforcement  responsibility  for  particular 
public  entities,  on  the  basis  of  dicir 
major  functions,  to  eight  Federal 
agencies  that  currently  have  substantial 
responsibilities  for  enforcing  section  504. 
It  provides  that  the  Department  of 
Justice  would  have  enforcement 
responsibility  for  all  State  and  local 
government  entities  not  specifically 
assigned  to  other  designated  agencies, 
but  that  the  Department  may  further 
assign  specific  functions  to  other 
agencies.  The  part  would  not  however. 
displace  the  existing  enforcement 
authorities  of  the  Federal  funding 
agencies  under  section  504. 

Regulatory  Process  Matters 

This  final  rule  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12291.  The 
Department  is  preparing  a  final 
regulatory  impact  analysis  (RIA)  of  this 
rule  and  the  Architectural  and 
Transportation  Barriers  Compliance 


Board  is  preparing  an  RIA  for  Its 

Americans  with  Disabilities  Act 
Accessibility  Guidelines  for  Buildings 
and  Facilities  (ADAAG)  that  are 
incorporated  in  appendix  A  of  the 
Department's  final  rule  implementing 
title  III  of  the  ADA.  Draft  copies  of  both 
preliminary  RlAa  are  available  for 
comment;  the  Department  will  provide 
copies  of  these  documents  to  the  |Hib<ic 
upon  request.  Commenters  are  urged  to 
provide  additional  information  as  to  the 
costs  and  benefits  associated  with  this 
rule.  This  will  facilitate  the  development 
of  a  final  RIA  by  January  1. 1992. 

The  Department's  RIA  will  evaluate 
the  economic  impact  of  the  final  rule. 
Included  among  those  title  II  provisions 
that  are  likely  to  result  in  significant 
economic  impact  are  the  requiremeBts 
for  auxiliary  aids,  barrier  removal  in 
existing  facilities,  and  readily  accessible 
new  construction  and  alterations.  An 
analysis  of  these  costs  will  be  included 
in  the  RIA. 

The  Preliminury  RIA  prepared  for  the 
notice  of  proposed  rulemaking  contained 
all  of  the  available  infomation  that 
would  have  been  included  In  a 
preliminary  regulatory  flexibihty 
analysis,  had  one  been  prepared  under 
the  Regulatory  Flexibility  Act. 
concerning  the  rule's  impact  on  small 
entities.  T^e  final  RIA  will  contain  all  of  . 
the  information  that  is  required  in  a  fmal 
regulatory  flexibility  analysts  and  will 
serve  as  such  an  analysis.  Moreover,  the 
extensive  notice  and  comment 
procedure  followed  by  the  Department 
in  the  promulgation  of  this  rule,  which 
included  public  hearings,  dissemination 
of  materials,  and  provision  of  speakers 
to  affected  groups,  clearly  provided  any 
Interested  small  entities  with  the  notice 
and  opportunity  for  comment  provided 
for  under  the  Regulatory  Flexibility  Acl 
procedures. 

The  Department  is  preparing  a 
statement  of  the  federalism  impact  of 
the  rule  under  Executive  Order  12612 
and  will  provide  copies  of  this  statement 
on  request. 

The  reporting  and  recordkeeping 
requirements  described  in  the  rule  are 
considered  to  be  information  collection 
requirements  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget  in 
5  CFR  part  1320.  Accordingly,  those 
information  collection  requirements 
have  been  submitted  to  OMB  for  review 
pursuant  to  the  Paperwork  Reduction 
Act. 
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Section-by-Section  Analysis 

Subpart  A^Jeneral 

Section  35.101    Purpose- 

Section  35.101  states  the  purpose  of 
the  rule,  which  is  to  effectuate  subtitle  A 
of  title  II  of  the  Americans  with 
Disabilities  Act  of  1990  (the  Act),  which 
prohibits  discrimination  on  the  basis  of 
disability  by  public  entities.  This  part 
does  not,  however,  apply  to  matters 
within  the  scope  of  the  authority  of  the 
Secretary  of  Transportation  under 
subtitle  B  of  title  II  of  the  Act. 

Section  35.102    Application 

This  provision  specifies  that,  except 
as  provided  in  paragraph  (b).  the 
regulation  applies  to  all  services, 
programs,  and  activities  provided  or 
made  available  by  public  entities,  as 
that  term  is  defined  in  S  35.104.  Section 
504  of  the  Rehabilitation  Act  of  1973  (29 
U.S.C  794).  which  prohibits 
discrimination  on  the  basis  of  handicap 
in  federally  assisted  programs  and 
activities,  already  covers  those 
programs  and  activities  of  public  entities 
that  receive  Federal  financial 
assistance.  Title  II  of  the  ADA  extends 
this  prohibition  of  discrimination  to 
include  all  services,  programs,  and 
activities  provided  or  made  available  by 
State  and  local  governments  or  any  of 
their  instrumentalities  or  agencies, 
regardless  of  the  receipt  of  Federal 
financial  assistance.  Except  as  provided 
in  S  35.134.  this  part  does  not  apply  to 
private  entities. 

The  scope  of  title  II's  coverage  of 
public  entities  is  comparable  to  the 
coverage  of  Federal  Executive  agencies 
under  the  1978  amendment  to  section 
504.  which  extended  section  504'8 
application  to  all  programs  and 
activities  "conducted  by"  Federal 
Executive  agencies,  in  that  title  II 
applies  to  anything  a  public  entity  does. 
Title  II  coverage,  however,  is  not  limited 
to  "Executive"  agencies,  but  includes 
activities  of  the  legislative  and  judicial 
branches  of  State  and  local 
governments.  All  governmental 
activities  of  public  entities  are  covered, 
even  if  they  are  carried  out  by 
contractors.  For  example,  a  State  is 
obligated  by  title  II  to  ensure  that  the 
services,  programs,  and  activities  of  a 
State  park  inn  operated  under  contract 
by  a  private  entity  are  in  compliance 
with  title  II's  requirements.  The  private 
entity  operating  the  inn  would  also  be 
subject  to  the  obligations  of  public 
accommodations  under  title  III  of  the 
Act  and  the  Department's  title  III 
regulations  at  28  CFR  part  36. 

Aside  from  employment,  which  is  also 
covered  by  title  I  of  the  Act.  there  are 


two  major  categories  of  programs  or 
activities  covered  by  this  regulation: 
those  involving  general  public  contact  as 
part  of  ongoing  operations  of  the  entity 
and  those  directly  administered  by  the 
entities  for  program  beneficiaries  and 
participants.  Activities  in  the  first 
category  include  communication  with 
the  public  (telephone  contacts,  office 
walk -ins.  or  interviews)  and  the  public's 
use  of  the  entity's  facilities.  Activities  in 
the  second  category  include  programs 
that  provide  State  or  local  government 
services  or  benefits. 

Paragraph  (b)  of  S  35.102  explains  that 
to  the  extent  that  the  public 
transportation  services,  programs,  and 
activities  of  public  entities  are  covered 
by  subtitle  B  of  tide  II  of  the  Act.  they 
are  subject  to  the  regulation  of  Uie 
Department  of  Transportation  (DOT)  at 
49  CFR  part  37.  and  are  not  covered  by 
•this  part.  The  Department  of 
Transportation's  ADA  regulation 
establishes  specific  requirements  for 
construction  of  transportation  facilities 
and  acquisition  of  vehicles.  Matters  not 
covered  by  subtiUe  B,  such  as  the 
provision  of  auxihary  aids,  are  covered 
by  this  rule.  For  example,  activities  that 
are  covered  by  the  Department  of 
Transportation's  regulation 
implementing  subtitle  B  are  not  required 
to  be  included  in  the  self-evaluation 
required  by  S  35.105.  In  addition, 
activities  not  specifically  addressed  by 
DOTs  ADA  regulation  may  be  covered 
by  DOTs  regulation  implementing 
section  504  for  its  federally  assisted 
programs  and  activities  at  49  CFR  part 
27.  Like  other  programs  of  public  entities 
that  are  also  recipients  of  Federal 
financial  assistance,  those  programs 
would  be  covered  by  both  the  section 
504  regulation  and  this  part.  Although 
airports  operated  by  public  entities  are 
not  subject  to  DOTs  ADA  regulation, 
they  are  subject  to  subpart  A  of  title  II 
and  to  this  rule. 

Some  commenters  asked  for 
clarification  about  the  responsibilities  of 
public  school  systems  under  section  504 
and  the  ADA  with  respect  to  programs, 
services,  and  activities  that  are  not 
covered  by  the  Individuals  with 
Disabilities  Education  Act  (IDEA), 
including,  for  example,  programs  open  to 
parents  or  to  the  public,  graduation 
ceremonies,  parent-teacher  organization 
meetings,  plays  and  other  events  open  to 
the  public,  and  adult  education  classes. 
Public  school  systems  must  comply  with 
the  ADA  in  all  of  their  services, 
programs,  or  activities,  including  those 
that  are  open  to  parents  or  to  the  public. 
For  instance,  public  school  systems  must 
provide  program  accessibility  to  parents 
and  guardians  with  disabilities  to  these 
programs,  activities,  or  services,  and 


appropriate  auxiliary  aids  and  services 
whenever  necessary  to  ensure  effective 
communication,  as  long  as  the  provision 
of  the  auxiliary  aids  results  neither  in  an 
undue  burden  or  in  a  fundamental 
alteration  of  the  program. 

Section  35.103    Relationship  to  Other 
Laws 

Section  35.103  is  derived  from  sections 
501  (a)  and  (b)  of  the  ADA.  Paragraph 
(a)  of  this  section  provides  that,  except 
as  otherwise  specifically  provided  by 
this  part,  tide  II  of  the  ADA  is  not 
intended  to  apply  lesser  standards  than 
are  required  under  title  V  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  790-94),  or  the  regulations 
implementing  that  title.  The  standards  of 
title  V  of  the  Rehabilitation  Act  apply 
for  purposes  of  the  ADA  to  the  extent 
that  the  ADA  has  not  explicitly  adopted 
a  different  standard  than  title  V. 
Because  title  II  of  the  ADA  essentially 
extends  the  antidiscrimination 
prohibition  embodied  in  section  504  to 
all  actions  of  State  and  local 
governments,  the  standards  adopted  in 
this  part  are  generally  the  same  as  those 
required  under  section  504  for  federally 
assisted  programs.  Title  II.  however, 
also  incorporates  those  profusions  of 
titles  I  and  III  of  the  ADA  diat  are  not 
inconsistent  with  the  regulations 
implementing  section  504.  Judiciary 
Committee  report.  H.R.  Rep.  No.  485. 
101st  Cong..  2d  Sess..  pt.  3.  at  51  (1990) 
(hereinafter  "Judiciary  report") ; 
Education  and  Labor  Committee  report, 
H.R.  Rep.  No.  485. 101st  Cong..  2d  Sess.. 
pt.  2.  at  84  (1990)  (hereinafter  "Education 
and  Labor  report").  Therefore,  this  part 
also  includes  appropriate  provisions 
derived  from  the  regulations 
implementing  those  titles.  The  inclusion 
of  specific  language  in  this  part, 
however,  should  not  be  interpreted  as 
an  indication  that  a  requirement  is  not 
included  under  a  regulation 
implementing  section  504. 

Paragraph  (b)  makes  clear  that 
Congress  did  not  intend  to  displace  any 
of  the  rights  or  remedies  provided  by 
other  Federal  laws  (including  section 
504)  or  other  State  laws  (including  State 
common  law)  that  provide  greater  or 
equal  protection  to  individuals  with 
disabiUties.  As  discussed  above,  the 
standards  adopted  by  tide  II  of  the  ADA 
for  State  and  local  government  services 
are  generally  the  same  as  those  required 
under  section  504  for  federally  assisted 
programs  and  activities.  Subpart  F  of  the 
regulation  estabhshes  compliance 
procedures  for  processing  complaints 
covered  by  both  this  part  and  section  ' 
504. 


With  respect  to  State  law. 
may  choose  to  pursue  claim; 
State  law  that  does  not  confi 
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violation  is  protected  under 
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broader  remedies,  and  an  ini 
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ADA.  In  such  a  case,  the  pla 
of  course,  prove  all  the  elem 
State  tort  claim  in  order  to  p 
that  cause  of  action. 

Section  35.104    Definitions 

"Act."  The  word  "Act"  is  i 
p.irt  to  refer  to  the  American 
Disabilities  Act  of  1990.  Publ 
336.  which  is  also  referred  to 
"ADA." 

"Assistant  Attorney  Genei 
term  "Assistant  Attorney  Ge 
refers  to  the  Assistant  Atton 
of  the  Civil  Rights  Division  c 
Department  of  Justice. 

"Auxiliary  aids  and  servic 
Auxiliary  aids  and  services  i 
wide  range  of  services  and  d 
ensuring  effective  communic 
proposed  definition  in  §  35.1^ 
a  list  of  examples  of  auxiliar 
services  that  were  taken  froi 
definition  of  auxiliary  aids  a 
in  section  3(1)  of  the  ADA  ar 
supplemented  by  examples  f 
regulations  implementing  sei 
federally  conducted  program 
CFR  39.103). 

A  sjhstKntia!  number  of  ci 
suggesltd  that  additional  exi 
added  to  this  list.  The  Depar 
added  several  items  to  this  li 
wishes  to  clarify  that  the  list 
all-inclusive  or  exhaustive  Ci 
possible  or  available  auxilia 
services.  It  is  not  possible  to 
exhaustive  list,  and  an  attem 
would  omit  the  new  devices 
become  available  with  emer] 
technology. 

Subparagraph  (1)  lists  sevi 
examples,  which  would  be  ci 
auxiliary  aids  and  services  t( 
aurally  delivered  materials  a 
individuals  with  hearing  imp 
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appropriate  auxiliary  aids  and  services 
whenever  necessary  to  ensure  effective 
communication,  as  long  as  the  provision 
of  the  auxiliary  aids  results  neither  in  an 
undue  burden  or  in  a  fundamental 
alteration  of  the  program. 

Section  35.103    Relationship  to  Other 
Laws 

Section  35.103  is  derived  from  sections 
501  (a)  and  (b)  of  the  ADA.  Paragraph 
(a)  of  this  section  provides  that,  except 
as  otherwise  specifically  provided  by 
this  part,  title  II  of  the  ADA  is  not 
intended  to  apply  lesser  standards  than 
are  required  under  title  V  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  790-94).  or  the  regulations 
implementing  that  title.  The  standards  of 
title  V  of  the  Rehabilitation  Act  apply 
for  purposes  of  the  ADA  to  the  extent 
that  the  ADA  has  not  explicitly  adopted 
a  different  standard  than  title  V. 
Because  title  II  of  the  ADA  essentially 
extends  the  antidiscrimination 
prohibition  embodied  in  section  504  to 
all  actions  of  State  and  local 
govenunents.  the  standards  adopted  in 
this  part  are  generally  the  same  as  those 
required  under  section  504  for  federally 
assisted  programs.  Title  II.  however, 
also  incorporates  those  profusions  of 
titles  I  and  III  of  the  ADA  that  are  not 
inconsistent  with  the  regulations 
implementing  section  504.  Judiciary 
Committee  report.  H.R.  Rep.  No.  485. 
101st  Cong..  2d  Sess..  pt.  3.  at  51  (1990) 
(hereinafter  "Judiciary  report") ; 
Education  and  Labor  Committee  report, 
H.R.  Rep.  No.  485. 101st  Cong.,  2d  Sess., 
pt.  2,  at  84  (1990)  (hereinafter  "Education 
and  Labor  report").  Therefore,  this  part 
also  includes  appropriate  provisions 
derived  from  the  regulations 
implementing  those  titles.  The  inclusion 
of  specific  language  in  this  part, 
however,  should  not  be  interpreted  as 
an  indication  that  a  requirement  is  not 
included  under  a  regulation 
implementing  section  504. 

Paragraph  (b)  makes  clear  that 
Congress  did  not  intend  to  displace  any 
of  the  rights  or  remedies  provided  by 
other  Federal  laws  (including  section 
504)  or  other  State  laws  (including  State 
common  law)  that  provide  greater  or 
equal  protection  to  individuals  with 
disabilities.  As  discussed  above,  the 
standards  adopted  by  title  II  of  the  ADA 
for  State  and  local  government  services 
are  generally  the  same  as  those  required 
under  section  504  for  federally  assisted 
programs  and  activities.  Subpart  F  of  the 
regulation  estabhshes  compliance 
procedures  for  processing  complaints 
covered  by  both  this  part  and  section  ' 
504. 


With  respect  to  State  law,  a  plaintiff 
may  choose  to  pursue  claims  under  a 
State  law  that  does  not  confer  greater 
substantive  rights,  or  even  confers  fewer 
substantive  rights,  if  the  alleged 
violation  is  protected  under  the 
alternative  law  and  the  remedies  are 
greater.  For  example,  a  person  with  a 
physical  disability  could  seek  damages 
under  a  State  law  that  allows 
compensatory  and  punitive  damages  for 
discrimination  on  the  basis  of  physical 
disability,  but  not  on  the  basis  of  mental 
disability.  In  that  situation,  the  State 
law  would  provide  narrower  coverage, 
by  excluding  mental  disabilities,  but' 
broader  remedies,  and  an  individual 
covered  by  both  laws  could  choose  to 
bring  an  action  under  both  laws. 
Moreover,  State  tort  claims  confer 
greater  remedies  and  are  not  preempted 
by  the  ADA.  A  plaintiff  may  join  a  State 
tort  claim  to  a  case  brought  under  the 
ADA.  In  such  a  case,  the  plaintiff  must, 
of  course,  prove  all  the  elements  of  the 
State  tort  claim  in  order  to  prevail  under 
that  cause  of  action. 

Section  35.104    Definitions 

"Act."  The  word  "Act"  is  used  in  this 
p.irt  to  refer  to  the  Americans  with 
Disabilities  Act  of  1990.  Public  Law  101- 
336.  which  is  also  referred  to  as  the 
"ADA." 

"Assistant  Attorney  General."  The 
term  "Assistant  Attorney  General" 
refers  to  the  Assistant  Attorney  General 
of  the  Civil  Rights  Division  of  the 
Department  of  Justice. 

"Auxiliary  aids  and  services." 
Auxiliary  aids  and  services  include  a 
wide  range  of  services  and  devices  for 
ensuring  effective  communication.  The 
proposed  definition  in  §  35.104  provided 
a  list  of  examples  of  auxiliary  aids  and 
services  that  were  taken  from  the 
definition  of  auxiliary  aids  and  services 
in  section  3(1)  of  the  ADA  and  were 
supplemented  by  examples  from 
regulations  implementing  section  504  in 
federallv  conducted  programs  (see  28 
CFR  39.103). 

A  sjhstKntial  number  of  commenters 
suggeslcd  that  additional  examples  be 
added  to  this  list.  The  Department  has 
added  several  items  to  this  list  but 
wishes  to  clarify  that  the  list  is  not  an 
all-inclusive  or  exhaustive  catalogue  of 
possible  or  available  auxiliary  aids  or 
services.  It  is  not  possible  to  provide  an 
exhaustive  list,  and  an  attempt  to  do  so 
would  omit  the  new  devices  that  will 
become  available  with  emerging 
technology. 

Subparagraph  (1)  lists  several 
examples,  which  would  be  considered 
auxiliary  aids  and  services  to  make 
aurally  delivered  materials  available  to 
individuals  with  hearing  impairments. 


The  Department  has  changed  the  phrase 
used  in  the  proposed  rules,  "orally 
delivered  materials,"  to  the  statutory 
phrase,  "aurally  dehvered  materials,"  to 
ti  ack  section  3  of  the  ADA  and  to 
include  non-verbal  sounds  and  alarms, 
and  computer  generated  speech. 

The  Department  has  added  videotext 
displays,  transcription  services,  and 
closed  and  open  captioning  to  the  list  of 
examples.  Videotext  displays  have 
become  an  important  means  of 
accessing  auditory  communications 
through  a  public  address  system. 
Transcription  services  are  used  to  relay 
aurally  delivered  material  almost 
simultaneously  in  written  form  to 
persons  who  are  deaf  or  hearing- 
impaired.  This  teclmclogy  is  often  used 
at  conferences,  conventions,  and 
hearings.  While  the  proposed  rule 
expressly  included  television  decoder 
equipment  as  an  auxiliary  aid  or  service, 
it  did  not  mention  captioning  itself.  The 
final  rule  rectifies  tl;is  omission  by 
mentioning  both  closed  and  open 
captioning. 

Several  persons  and  organizations 
requested  that  the  Department  replace 
the  term  "telecommunications  devices 
for  deaf  persons"  or  "TDD's"  ^.-ith  the 
t  >rm  "text  telephone."  The  Department 
has  declined  to  do  so.  The  Department  is 
aware  that  the  Architectural -and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  has  used  the  phrase 
"text  telephone"  in  heu  of  the  statutory 
term  "TDD"  in  its  final  accessibility 
guidelines.  Title  IV  of  the  ADA, 
however,  uses  the  term 
"Telecommunications  Device  for  the 
Deaf  and  the  Department  believes  it 
would  be  inappropriate  to  abandon  this 
statutory  term  at  this  time. 

Several  commenters  urged  the 
Department  to  include  in  the  definition 
of  "auxiliary  aids  and  services"  devices 
that  are  now  available  or  that  may 
become  available  with  emerging 
technology.  The  Department  declines  to 
do  so  in  the  rule.  The  Department, 
however,  emphasizes  that,  elthough  the 
definition  would  include  "state  of  the 
art"  devices,  public  enfiti-^s  are  not 
required  to  use  the  newest  or  most 
advanced  technologies  as  long  as  the 
auxiliary  aid  or  service  that  is  selected 
affords  effective  communication. 

Subparagraph  (2)  lists  examples  of 
aids  and  services  for  making  visually 
delivered  materials  accessible  to 
persons  with  visual  impairments.  Many 
commenters  proposed  additional 
examples,  such  as  signage  or  mapping, 
audio  description  services,  secondary 
auditory  programs,  telebraillers,  and 
reading  machines.  While  the 
Department  declines  to  add  these  items 
to  the  list,  they  are  auxiliary  aids  and 


services  and  may  be  appropriate 
depending  on  the  circumstances. 

Subparagraph  (3)  refers  to  acquisition 
or  modification  of  equipment  or  devices. 
Several  commenters  suggested  the 
addition  of  current  technological 
innovations  in  microelectronics  and 
computerized  control  systems  (e.g., 
voice  recognition  systems,  automatic 
dialing  telephones,  and  infrared  elevator 
and  light  control  systems]  to  the  list  of 
auxiliary  aids.  The  Department 
interprets  auxiliary  aids  and  services  as 
those  aids  and  services  designed  to 
provide  effective  communications,  i.e., 
making  aurally  and  visually  delivered 
information  available  to  persons  with 
hearing,  speech,  and  vision  impairments. 
Methods  of  making  services,  programs, 
or  activities  accessible  to,  or  usable  by, 
individuals  with  mobility  or  manual 
dexterity  impairments  are  addressed  by 
other  sections  of  this  part,  including  the 
provision  for  modifications  in  policies, 
practices,  or  procedures  (5  35.130  (b)(7)). 

Paragraph  (b)(4)  deals  with  other 
similar  services  and  actions.  Several 
commenters  asked  for  clarification  that 
"similar  services  and  actions"  include 
retrieving  items  from  shelves,  assistance 
in  reaching  a  marginally  accessible  seat, 
pushing  a  barrier  aside  in  order  to 
provide  an  accessible  route,  or 
assistance  in  removing  a  sweater  or 
coat.  While  retrieving  an  item  from  a 
shelf  might  be  an  "auxiliary  aid  or 
service"  for  a  blind  person  who  could 
not  locate  the  item  without  assistance,  it 
might  be  a  method  of  providing  program 
access  for  a  person  using  a  wheelchair 
who  could  not  reach  the  shelf,  or  a 
reasonable  modification  to  a  self-service 
policy  for  an  individual  who  lacked  the 
ability  to  grasp  the  item.  As  explained 
above,  auxiliary  aids  and  services  are 
those  aids  and  services  required  to 
provide  effective  communications.  Other 
forms  of  assistance  are  more 
appropriately  addressed  by  other 
provisions  of  the  final  rule. 

"Complete  complaint."  "Complete 
complaint"  is  defined  to  include  all  the 
information  necessary  to  enable  the 
Federal  agency  designated  under 
subpart  G  as  responsible  for 
investigation  of  a  complaint  to  initiate 
its  investigation. 

"Current  illegal  use  of  drugs."  The 
phrase  "current  illegal  use  of  drugs"  is 
used  in  S  35.131.  Its  meaning  is 
discussed  in  the  preamble  for  that 
.  section. 

"Designated  agency."  The  term 
"designated  agency"  is  used  to  refer  to 
the  Federal  agency  designated  under 
subpart  G  of  this  rule  as  responsible  for 
carrying  out  the  administrative 
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enforcement  responsibilities  established 
by  subpart  F  of  the  rule. 

"Disability."  The  definition  of  the  term 
"disability"  is  the  same  as  the  definition 
in  the  title  III  regulation  codified  at  28 
CFR  part  36.  It  is  comparable  to  the 
definition  of  the  term  "individual  with 
handicaps"  in  section  7(8)  of  the 
Rehabilitation  Act  and  section  802(h)  of 
the  Fair  Housing  Act  The  Education  and 
Labor  Committee  report  makes  clear 
that  the  analysis  of  the  term  "individual 
with  handicaps"  by  the  Department  of 
Health.  EducaUon,  and  Welfare  (HEW) 
in  its  regulations  implementing  section 
504  (42  FR  22685  (May  4. 1977))  and  the 
analysis  by  the  Department  of  Housing 
and  Urban  Development  in  its  regulation 
implementing  the  Fair  Housing 
Amendments  Act  of  1988  (54  FR  3232 
(Ian.  23. 1989))  should  also  apply  fully  to 
the  term  "disability"  (Education  and 
Labor  report  at  50). 

The  use  of  the  term  "disabihty" 
instead  of  "handicap"  and  the  term 
"individual  with  a  disability"  instead  of 
"individual  with  handicaps"  represents 
an  effort  by  Congress  to  make  use  of  up- 
to-date,  currently  accepted  terminology. 
As  with  racial  and  ethnic  epithets,  the 
choice  of  terms  to  apply  to  a  person  with 
a  disability  is  overlaid  with  stereotypes, 
patronizing  attitudes,  and  other 
emotional  connotations.  Many 
individuals  with  disabilities,  and 
organizations  representing  such 
individuals,  object  to  the  use  of  such 
terms  as  "handicapped  person"  or  "the 
handicapped."  In  other  recent 
legislation.  Congress  also  recognized 
this  shift  in  terminologj*.  e.g.,  by 
changing  the  name  of  the  National 
Council  on  the  Handicapped  to  the 
National  Council  on  Disability  (Pub.  L. 
100-630). 

In  enacting  the  Americans  with 
Disabilities  Act,  Congress  concluded 
that  it  was  important  for  the  current 
legislation  to  use  terminology  most  in 
line  with  the  sensibilities  of  most 
Americans  with  disabilities.  No  change 
in  definition  or  substance  is  intended 
nor  should  one  be  attributed  to  this 
change  in  phraseology. 

The  term  "disability"  means,  with 
respect  to  an  individual — 

(A)  A  physical  or  mental  impairment 
that  substantially  limits  one  or  more  of 
the  major  life  activities  of  such 
individual; 

(B)  A  record  of  such  an  impairment:  or 

(C)  Being  regarded  as  having  such  an 
impairment.  If  an  individual  meets  any 
one  of  these  three  tests,  he  or  she  is 
considered  to  be  an  individual  with  a 
disability  for  purposes  of  coverage 
under  the  Americans  with  Disabilities 
Act. 


Congress  adopted  this  same  basic 
definition  of  "disability,"  first  used  in 
the  Rehabilitation  Act  of  1973  and  in  the 
Fair  Housing  Amendments  Act  of  1988. 
for  a  number  of  reasons.  First  it  has 
worked  well  since  it  was  adopted  in 
1974.  Second,  it  would  not  be  possible  to 
guarantee  comprehensiveness  by 
providing  a  list  of  specific  disabilities, 
especially  because  new  disorders  may 
be  recognized  in  the  future,  as  they  have 
since  the  definition  was  first  established 
in  1974. 

Test  A — A  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  of  the  major  life  activities  of 
such  individual 

Physical  or  mental  impairment.  Under 
the  first  test  an  individual  must  have  a 
physical  or  mental  impairment.  As 
explained  in  paragraph  (l)(i)  of  the 
definition,  "impairment"  means  any 
physiological  disorder  or  condition, 
cosmetic  disfigurement  or  anatomical 
loss  affecting  one  or  more  of  the 
following  body  systems:  neurological; 
musculoskeletal:  special  sense  organs 
(which  would  include  speech  organs 
that  are  not  respiratory  such  as  vocal 
cords,  soft  palate,  tongue,  etc.); 
respiratory,  including  speech  organs: 
cardiovascular  reproductive:  digestive; 
genitourinary;  hemic  and  lymphatic 
skin;  and  endocrine.  It  also  means  any 
mental  or  psychological  disorder,  such 
as  mental  retardation,  organic  brain 
syndrome,  emotional  or  mental  illness, 
and  specific  learning  disabilities.  This 
list  closely  tracks  the  one  used  in  the 
regulations  for  section  504  of  the 
Rehabilitation  Act  of  1973  (see.  eg.,  45 
CFR84J(j)(2)(i)). 

Many  commenters  asked  that 
"traumatic  brain  injury"  be  added  to  the 
list  in  paragraph  (l)(i).  Traumatic  brain 
injury  is  already  included  because  it  is  a 
physiological  condition  affecting  one  of 
the  listed  body  systems,  i.e.. 
"neurological"  TTierefore.  it  was 
unnecessary  to  add  the  term  to  the 
regulation,  which  only  provides 
representative  examples  of 
physiological  disorders. 

It  is  not  possible  to  include  a  hst  of  all 
the  specific  conditions,  contagious  and 
noncontagious  diseases,  or  infections 
that  would  constitute  physical  or  mental 
impairments  because  of  the  difficulty  of 
ensuring  the  comprehensiveness  of  such 
a  list  particularly  in  light  of  the  fact  that 
other  conditions  or  disorders  may  be 
identified  in  the  future.  However,  the  list 
of  examples  in  paragraph  (l)(ii)  of  the 
definition  includes:  orthopedic  visual, 
speech  and  hearing  impairments, 
cerebral  palsy,  epilepsy,  muscular 
dystrophy,  multiple  sclerosis,  cancer, 
heart  disease,  diabetes,  mental 


retardation,  emotional  illness,  specific 
learning  disabilities.  HIV  disease 
(symptomatic  or  asymptomatic), 
tuberculosis,  drug  addiction,  and 
alcoholism.  The  phrase  **8>'mptomatic  or 
asymptomatic"  was  inserted  in  the  final 
rule  after  "HIV  disease"  in  response  to 
commenters  who  suggested  the 
clarification  was  necessary. 

The  examples  of  "physical  or  mental 
impairments"  in  paragraph  (l)(ii)  are  the 
same  as  those  contained  in  many 
section  504  regulations,  except  for  the 
addition  of  the  phrase  "contagious  and 
noncontagious"  to  describe  the  tj'pes  of 
diseases  and  conditions  included,  and 
the  addition  of  "HIV  disease 
(symptomatic  or  asymptomatic)"  and 
"tuberculosis"  to  the  list  of  examples. 
These  additions  are  based  on  the 
committee  reports,  caselaw,  and  official 
legal  opinions  interpreting  section  504. 
In  School  Board  of  Nassau  County  v. 
Arline.  480  U.S.  273  (1987),  a  case 
involving  an  individual  with 
tuberculosis,  the  Supreme  Court  held 
that  people  with  contagious  diseases  are 
entitled  to  the  protections  afforded  by 
section  504.  Following  the 
Arline  decision,  this  Department's  Office 
of  Legal  Counsel  issued  a  legal  opinion 
that  concluded  that  symptomatic  HTV 
disease  is  an  impairment  that 
substantially  limits  a  major  life  activity; 
therefore  it  has  been  included  in  the 
definition  of  disability  under  this  part. 
The  opinion  also  concluded  that 
asymptomatic  HIV  disease  is  an 
impairment  that  substantially  limits  a 
major  life  activity,  either  because  of  its 
actual  effect  on  the  individual  with  HIV 
disease  or  because  the  reactions  of 
other  people  to  individuals  with  HIV 
disease  cause  such  individuals  to  be 
treated  as  though  they  are  disabled.  See 
Memorandum  from  Douglas  W.  Kmiec. 
Acting  Assistant  Attorney  General, 
Office  of  Legal  Counsel,  Department  of 
Justice,  to  Arthur  B.  Culvahouse,  Jr.. 
Counsel  to  the  President  (Sept.  27. 1988), 
reprinted  in  Hearings  on  S.  933,  the 
Americans  with  Disabilities  Act,  Before 
the  Subcomm.  on  the  Handicapped  of 
the  Senate  Comm.  on  Labor  and  Human 
Resources.  lOlsL  Cong.,  Isl  Sess.  346 
(1M9). 

Paragraph  (l)(iii)  states  that  the 
phrase  "physical  or  mental  impairment" 
does  not  include  homosexuality  or 
bisexuality.  These  conditions  were 
never  considered  impairments  under 
other  Federal  disability  laws.  Section 
511(a)  of  the  statute  makes  clear  that 
they  are  likewise  not  to  be  considered 
impairments  under  the  Americans  with 
Disabihties  Act 

Physical  or  mental  impairment  does 
not  include  simple  physical 
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black  hair.  Nor  does  it  incli 
environmental,  cultural,  ecc 
other  disadvantages,  such  t 
prison  record,  or  being  pooi 
disability.  Similarly,  the  del 
not  include  common  person 
such  as  poor  judgment  or  a 
where  these  are  not  sympta 
mental  or  psychological  dis 
However,  a  person  who  hat 
characteristics  and  also  ha: 
or  mental  impairment  may  I 
considered  as  having  a  diss 
purposes  of  the  Americans- 
Disabilities  Act  based  on  th 
impairment. 

Substantial  Limitation  of 
Activity.  Under  Test  A.  the 
must  be  one  that  "substanti 
major  life  activity."  Major  li 
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A  person  is  considered  ar 
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retardation,  emotional  illness,  specific 
learning  disabilities.  HIV  disease 
(symptomatic  or  asymptomatic), 
tuberculosis,  drug  addiction,  and 
alcoholism.  The  phrase  "sjTnptomatic  or 
asymptomatic"  was  inserted  in  the  final 
rule  after  "HIV  disease"  in  response  to 
commenters  who  suggested  the 
clarification  was  necessary. 

The  examples  of  "physical  or  mental 
impairments"  in  paragraph  (l)(ii)  are  the 
same  as  those  contained  in  many 
section  504  regulations,  except  for  the 
addition  of  the  phrase  "contagious  and 
noncontagious"  to  describe  the  tj-pes  of 
diseases  and  conditions  included,  and 
the  addition  of  "HIV  disease 
(symptomatic  or  asymptomatic)"  and 
"tuberculosis"  to  the  list  of  examples. 
These  additions  are  based  on  the 
committee  reports,  caselaw.  and  official 
legal  opinions  interpreting  section  504. 
In  School  Board  of  Nassau  County  v. 
Arline,  480  U.S.  273  (1987).  a  case 
involving  an  individual  with 
tuberculosis,  the  Supreme  Court  held 
that  people  with  contagious  diseases  are 
entitled  to  the  protections  afforded  by 
section  504.  Following  tiie 
Arline  decision,  this  Department's  Ofilce 
of  Legal  Counsel  issued  a  legal  opinion 
that  concluded  that  symptomatic  HIV 
disease  is  an  impairment  that 
substantially  limits  a  major  life  activity; 
therefore  it  has  been  included  in  the 
definition  of  disability  under  this  part. 
The  opinion  also  concluded  that 
asymptomatic  HIV  disease  is  an 
impairment  that  substantially  limits  a 
major  life  activity,  either  because  of  Its 
actual  effect  on  the  individual  with  HIV 
disease  or  because  the  reactions  of 
other  people  to  individuals  with  HIV 
disease  cause  such  individuals  to  be 
treated  as  though  they  are  disabled.  See 
Memorandum  from  Douglas  W.  Kmiec. 
Acting  Assistant  Attorney  General. 
Office  of  Legal  Counsel,  Department  of 
Justice,  to  Arthur  B.  Culvahouse.  Jr.. 
Counsel  to  the  President  (Sept.  27. 1988), 
reprinted  in  Hearings  on  S.  933.  the 
Americans  with  Disabilities  Act,  Before 
the  Subcomm.  on  the  Handicapped  of 
the  Senate  Comm.  on  Labor  and  Human 
Resources.  lOlsL  Cong.,  Isl  Sess.  346 
(1M9). 

Paragraph  (l)(iii)  states  that  the 
phrase  "physical  or  mental  impairment" 
does  not  include  homosexuality  or 
bisexuality.  These  conditions  were 
never  considered  impairments  under 
other  Federal  disability  laws.  Section 
511(a)  of  the  statute  makes  clear  that 
they  are  likewise  not  to  be  considered 
impairments  under  the  Americans  with 
Disabihties  Act. 

Physical  or  mental  impairment  does 
not  include  simple  physical 


characteristics,  such  as  blue  eyes  or 
black  hair.  Nor  does  it  include 
environmental,  cultural,  economic  or 
other  disadvantages,  such  as  having  a 
prison  record,  or  being  poor.  Nor  is  age  a 
disability.  Similarly,  the  definition  does 
not  include  common  personality  traits 
such  as  poor  judgment  or  a  quick  temper 
where  these  are  not  symptoms  of  a 
mental  or  psychological  disorder. 
However,  a  person  who  has  these 
characteristics  and  also  has  a  physical 
or  mental  impairment  may  be 
considered  as  having  a  disabihty  for 
purposes  of  the  Americana- with 
Disabilities  Act  based  on  the 
impairment. 

Substantial  Limitation  of  a  Major  Life 
Activity.  Under  Test  A,  the  impairment 
must  be  one  that  "substantially  limits  a 
major  life  activity."  Major  life  activities 
include  such  things  as  caring  for  one's 
self,  performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

For  example,  a  person  who  is 
paraplegic  is  substantially  limited  in  the 
major  life  activity  of  walking,  a  person 
who  is  blind  is  substantially  limited  in 
the  major  life  activity  of  seeing,  and  a 
person  who  is  mentally  retarded  is 
substantially  limited  in  the  major  life 
activity  of  learning.  A  person  with 
traumatic  brain  injury  is  substantially 
limited  in  the  major  life  activities  of 
caring  for  one's  self,  learning,  and 
working  because  of  memory  deficit, 
confusion,  contextual  difficulties,  and 
inability  to  reason  appropriately. 

A  person  is  considered  an  individual 
with  a  disability  for  purposes  of  Test  A, 
the  first  prong  of  the  definition,  when 
the  individual's  important  life  activities 
are  restricted  as  to  the  conditions, 
manner,  or  duration  under  which  they 
can  be  performed  in  comparison  to  most 
people.  A  person  with  a  minor,  trivial 
impairment,  such  as  a  simple  infected 
finger,  is  not  impaired  in  a  major  life 
activity.  A  person  who  can  walk  for  10 
miles  continuously  is  not  substantially 
limited  in  walking  merely  because,  on 
the  eleventh  mile,  he  or  she  begins  to 
experience  pain,  because  most  people 
would  not  be  able  to  walk  eleven  miles 
without  experiencing  some  discomiort 

The  Department  received  many 
comments  on  the  proposed  rule's 
inclusion  of  the  word  "temporary"  in  the 
definition  of  "disability."  "Hie  preamble 
indicated  that  impairments  are  not 
necessarily  excluded  fit)m  the  definition 
of  "disability"  simply  because  they  are 
temporary,  but  that  fiie  duration,  or 
expected  duration,  of  an  impairment  is 
one  factor  that  may  properly  be 
considered  in  determining  whether  the 
impairment  substantially  limits  a  major 
life  activity.  The  preamble  -ecognized. 


however,  that  temporary  impairments, 
such  as  a  broken  leg,  are  not  commonly 
regarded  as  disabilities,  and  only  in  rare 
circumstances  would  the  degree  of  the 
limitation  and  its  expected  duration  be 
substantial.  Nevertheless,  many 
commenters  objected  to  inclusion  of  the 
word  "temporary"  both  because  it  is  not 
in  the  statute  and  because  it  is  not 
contained  in  the  definition  of 
"disabihty"  set  forth  in  the  title  I 
regulations  of  the  Equal  Employment 
Opportimity  Commission  (EEOC).  The 
word  "temporary"  has  been  deleted 
from  the  final  rule  to  conform  with  the 
statutory  language. 

The  question  of  whether  a  temporary 
impairment  is  a  disabihty  must  be 
resolved  on  a  case-by-case  basis,  taking 
into  consideration  both  the  duration  (or 
expected  duration)  of  the  impairment 
and  the  extent  to  which  it  actually  limits 
a  major  life  activity  of  the  affected 
individual. 

The  question  of  whether  a  person  has 
a  disability  should  be  assessed  without 
regard  to  the  availability  of  mitigating 
measures,  such  as  reasonable 
modification  or  auxiliary  aids  and 
services.  For  example,  a  person  with 
hearing  loss  is  substantially  limited  in 
the  major  life  activity  of  hearing,  even 
though  the  loss  may  be  improved 
through  the  use  of  a  hearing  aid. 
Likewise,  persons  with  impairments, 
such  as  epilepsy  or  diabetes,  that 
substantially  hmit  a  major  hfe  activity, 
are  covered  under  the  first  prong  of  the 
definition  of  disability,  even  if  the 
ejects  of  the  impairment  are  controlled 
by  medication. 

Many  commenters  asked  that 
environmental  illness  (also  known  as 
multiple  chemical  sensitivity)  as  well  as 
allergy  to  cigarette  smoke  be  recognized 
as  disabihties.  The  Department, 
however,  declines  to  state  categorically 
that  these  types  of  allergies  or 
sensitivities  are  disabilities,  because  the 
determination  as  to  whether  an 
impairment  is  a  disability  depends  on 
whether,  given  the  particular 
circumstances  at  issue,  the  impairment 
substantially  limits  one  or  more  major 
hfe  activities  (or  has  a  history  of.  or  is 
regarded  as  having  such  an  effect). 

Sometimes  respiratory  or  neurological 
functioning  is  so  severely  affected  that 
an  individual  will  satisfy  the 
requirements  to  be  considered  disabled 
under  the  regulation.  Such  an  individual 
would  be  entitled  to  all  of  the 
protections  afforded  by  the  Act  and  this 
part.  In  other  cases,  individuals  may  be 
sensitive  to  environmental  elements  or 
to  smoke  but  their  sensitivity  will  not 
rise  to  the  level  needed  to  constitute  a 
disabihty.  For  example,  their  major  life 
activity  of  breathing  may  be  somewhat. 


but  not  substantially,  impaired.  In  such 
circumstances,  the  individuals  are  not 
disabled  and  are  not  entitled  to  the 
protections  of  the  statute  despite  their 
sensitivity  to  environmental  agents. 

In  sum,  the  determination  as  to 
whether  allergies  to  cigarette  smoke,  or 
allergies  or  sensitivities  characterized 
by  the  commenters  as  environmental 
illness  are  disabihties  covered  by  the 
regulation  must  be  made  using  the  same 
case-by-case  analysis  that  is  apphed  to 
all  other  physical  or  mental 
impairments.  Moreover,  the  addition  of 
specific  regulatory  provisions  relating  to 
environmental  illness  in  the  final  rule 
would  be  inappropriate  at  this  time 
pending  future  consideration  of  the  issue 
by  the  Architectural  and  Transportation 
Barriers  Compliance  Board,  the 
Environmental  Protection  Agency,  and 
the  Occupational  Safety  and  Health 
Administration  of  the  Department  of 
Labor. 

Test  B — A  record  of  such  an  impairment 

This  test  is  intended  to  cover  those 
who  have  a  record  of  an  impairment.  As 
explained  in  paragraph  (3)  of  the  rule's 
definition  of  disabihty.  this  includes  a 
person  who  has  a  history  of  an 
impairment  that  substantially  limited  a 
major  hfe  activity,  such  as  someone  who 
has  recovered  fi-om  an  impairment  It 
also  includes  persons  who  have  been 
misclassified  as  having  an  impairment 

This  provision  is  included  in  the 
definition  in  part  to  protect  individuals 
who  have  recovered  from  a  physical  or 
mental  impairment  that  previously 
substantially  limited  them  in  a  major  hfe 
activity.  Discrimination  on  the  basis  of 
such  a  past  impairment  is  prohibited. 
Frequently  occurring  examples  of  the 
first  group  (those  who  have  a  history  of 
an  impairment)  are  persons  with 
histories  of  mental  or  emotional  illness, 
heart  disease,  or  cancer  examples  of  the 
second  group  (those  who  have  been 
misclassified  as  having  an  impairment) 
are  persons  who  have  been 
misclassified  as  having  mental 
retardation  or  mental  illness. 

Test  C — Being  regarded  as  having  such 
an  impairment 

This  test,  as  contained  in  paragraph 
(4)  of  the  definition,  is  intended  to  cover 
persons  who  are  treated  by  a  public 
entity  as  having  a  physical  or  mental 
impairment  that  substantially  limits  a 
major  life  activity.  It  applies  when  a 
person  is  treated  as  if  he  or  she  has  an 
impairment  that  substantially  hmits  a 
major  hfe  activity,  regardless  of  whether 
that  person  has  an  impairment 

The  Americans  with  Disabilities  Act 
uses  the  same  "regarded  as"  test  set 
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forth  in  the  regulations  implementing 
section  504  of  the  Rehabilitation  AcL 
See.  e.g..  28  CFR  42.540{k)(2)(iv).  which 
provides: 

(iv)  "Is  regarded  as  having  an  impairment" 
means  (A)  Has  a  physical  or  mental 
impainnent  that  does  not  substantially  limit 
major  life  activities  but  that  is  treated  by  a 
recipient  as  constituting  such  a  hmitation:  (B) 
Has  a  physical  or  mental  impairment  that 
substantially  limits  major  hfe  activities  only 
as  a  result  of  the  attitudes  of  others  toward 
such  impairment;  or  (C)  Has  none  of  the 
impairments  defined  in  paragraph  (k)(2)(i)  of 
this  section  but  is  treated  by  a  recipient  as 
having  such  an  impairment. 

The  perception  of  the  covered  entity  is 
a  key  element  of  this  test.  A  person  who 
perceives  himself  or  herself  to  have  an 
impainnent,  but  does  not  have  an 
impairment,  and  is  not  treated  as  if  he  or 
she  has  an  impairment,  is  not  protected 
under  this  test 

A  person  would  be  covered  under  this 
test  if  a  public  entity  refused  to  serve 
the  person  because  it  perceived  that  the 
person  had  an  impairment  that  limited 
his  or  her  enjoyment  of  the  goods  or 
services  being  offered. 

For  example,  persons  with  severe 
bums  often  encounter  discrimination  in 
community  activities,  resulting  in 
substantial  limitation  of  major  life 
activities.  These  persons  would  be 
covered  under  this  test  based  on  the 
attitudes  of  others  towards  the 
impairment  even  if  they  did  not  view 
themselves  as  "impaired." 

The  rationale  for  this  third  test,  as 
used  in  the  Rehabilitation  Act  of  1973. 
was  articulated  by  the  Supreme  Court  in 
Arline.  4fi0  U.S.  273  (1987).  The  Court 
noted  that  although  an  individual  may 
have  an  impairment  that  does  not  in  fact 
substantially  limit  a  major  life  activity, 
the  reaction  of  others  may  prove  just  as 
disabling.  "Such  an  impairment  might 
not  diminish  a  person's  physical  or 
mental  capabilities,  but  could 
nevertheless  substantially  limit  that 
person's  ability  to  work  as  a  result  of 
the  negative  reactions  of  others  to  the 
impairment."  Id.  at  283.  The  Court 
concluded  that,  by  including  this  test  in 
the  Rehabilitation  Act's  definition. 
"Congress  acknowledged  that  society's 
accumulated  myths  and  fears  about 
disability  and  diseases  are  as 
handicapping  as  are  the  physical 
limitations  that  flow  from  actual 
impairment"  Id.  at  284. 

Thus,  a  person  who  is  denied  services 
or  benefits  by  a  public  entity  because  of 
myths,  fears,  and  stereotypes  associated 
with  disabilities  would  be  covered 
under  this  third  test  whether  or  not  the 
person's  physical  or  mental  condition 
would  be  considered  a  disability  under 
the  first  or  second  test  in  the  definition. 


If  a  person  is  refused  admittance  on 
the  basis  of  an  actual  or  perceived 
physical  or  mental  condition,  and  the 
public  entity  can  articulate  no  legitimate 
reason  for  the  refusal  (such  as  failure  to 
meet  eligibility  criteria),  a  perceived 
concern  about  admitting  persons  with 
disabilities  could  be  inferred  and  the 
individual  would  qualify  for  coverage 
under  the  "regarded  as"  test  A  person 
who  is  covered  because  of  being 
regarded  as  having  an  impairment  is  not 
required  to  show  that  the  public  entity's 
perception  is  inaccurate  (e.g.,  that  he 
will  be  accepted  by  others)  in  order  to 
receive  benefits  from  the  public  entity. 
Paragraph  (5)  of  the  definition  lists 
certain  conditions  that  are  not  included 
within  the  definition  of  "disability."  The 
excluded  conditions  are:  Transvestism, 
transsexualism,  pedophilia, 
exhibitionism,  voyeurism,  gender 
identity  disorders  not  resulting  from 
physical  impairments,  other  sexual 
behavior  disorders,  compulsive 
gambling,  kleptomania,  pyromania.  and 
psychoactive  substance  use  disorders 
resulting  from  current  illegal  use  of 
drugs.  Unlike  homosexuality  and 
bisexuality.  which  are  not  considered 
impairments  imder  either  section  504  or 
the  Americans  with  Disabilities  Act  (see 
the  definition  of  "disability."  paragraph 
(l)(iv)),  the  conditions  listed  in 
paragraph  (5).  except  for  transvestism, 
are  not  necessarily  excluded  as 
impairments  under  section  504. 
(Transvestism  was  excluded  from  the 
definition  of  disability  for  sec^on  504  by 
the  Fair  Housing  Amendments  Act  of 
1988.  Pub.  L  100-430,  section  6(b)). 

"Drug."  The  definition  of  the  term 
"drug"  is  taken  from  section  510(d)(2)  of 
the  ADA. 

"Facility."  "Facility"  means  all  or  any 
portion  of  buildings,  structures,  sites, 
complexes,  equipment  rolling  stock  or 
other  conveyances,  roads,  walks, 
passageways,  parking  lots,  or  other  real 
or  personal  property,  including  the  site 
where  the  building,  property,  structure, 
or  equipment  is  located.  It  includes  both 
indoor  and  outdoor  areas  where  human- 
constructed  improvements,  structures, 
equipment  or  property  have  been  added 
to  the  natural  environment 

Conunenters  raised  questions  about 
the  applicability  of  this  part  to  activities 
operated  in  mobile  facilities,  such  as 
bookmobiles  or  mobile  health  screening 
imits.  Such  activities  would  be  covered 
by  the  requirement  for  program 
accessibility  in  S  35.150.  and  would  be 
included  in  the  definition  of  "facility"  as 
"other  real  or  personal  property." 
although  standards  for  new  construction 
and  alterations  of  such  facilities  are  not 
yet  included  in  the  accessibility 
standards  adopted  by  S  35.151.  Sections 


35.150  and  35.151  specifically  address 
the  obligations  of  public  entities  to 
ensure  accessibility  by  providing  curb 
ramps  at  pedestrian  walkways. 

"Historic  preservation  programs"  and 
"Historic  properties"  are  defined  in 
order  to  aid  in  the  interpretation  of 
§§  35.150  (a)(2)  and  (b)(2).  which  relate 
to  accessibility  of  historic  preservation 
programs,  and  §  35.151(d),  which  relates 
to  the  alteration  of  historic  properties. 
"Illegal  use  of  drugs."  The  definition 
of  "illegal  use  of  drugs"  is  taken  from 
section  510(d)(1)  of  the  Act  and  clarifies 
that  the  term  includes  the  illegal  use  of 
one  or  more  drugs. 

"Individual  with  a  disability"  means  a 
person  who  has  a  disability  but  does  not 
include  an  individual  who  is  currently 
illegally  using  drugs,  when  the  public 
entity  acts  on  the  basis  of  such  use.  The 
phrase  "current  illegal  use  of  drugs"  is 
explained  in  S  35.131. 

"Public  entity."  The  term  "public 
entity"  is  defined  in  accordance  with 
section  201(1)  of  the  ADA  as  any  State 
or  local  government;  any  department, 
agency,  special  purpose  district  or  other 
instrumentality  of  a  State  or  States  or 
local  government  or  the  National 
Railroad  Passenger  Corporation,  and 
any  commuter  authority  (as  defined  in 
section  103(8)  of  the  Rail  Passenger 
Service  Act). 

"Qualified  individual  with  a 
disability."  The  definition  of  "qualified 
individual  with  a  disability"  is  taken 
from  section  201(2)  of  the  Act  which  is 
derived  from  the  definition  of  "qualified 
handicapped  person"  in  the  Department 
of  Health  and  Human  Services' 
regulation  implementing  section  504  (45 
CFR  §  84.3(k)).  It  combines  the  defmition 
at  45  CFR  84.3{k)(l)  for  employment  ("a 
handicapped  person  who,  with 
reasonable  accommodation,  can  perforin 
the  essential  functions  of  the  job  in 
question")  with  the  definition  for  other 
services  at  45  CFR  84.3(k)(4)  ("a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  for  the 
receipt  of  such  services"). 

Some  commenters  requested 
clarification  of  the  term  "essential 
eligibility  requirements."  Because  of  the 
variety  of  situations  in  which  an 
individual's  qualifications  will  be  at 
issue,  it  is  not  possible  to  include  more 
specific  criteria  in  the  definition.  TTie 
"essential  eligibility  requirements"  for 
participation  in  some  activities  covered 
under  this  part  may  be  minimal.  For 
example,  most  public  entities  provide 
information  about  their  operations  as  a 
public  service  to  anyone  who  requests 
it  In  such  situations,  the  only  "eligibility 
requirement"  for  receipt  of  such 
information  would  be  the  request  for  it 


Where  such  information  is  pi 
telephone,  even  the  ability  to 
telephone  is  not  an  "essentia 
requirement"  because  S  35.1 
a  public  entity  to  provide  eqi 
effective  telecommunication 
individuals  with  impaired  he 
speech. 

For  other  activities,  identif 
the  "essential  eligibility  requ 
may  be  more  complex.  Wher 
of  safety  are  involved,  the  pr 
established  in  §  36.208  of  the 
Department's  regulation  impi 
title  ni  of  the  ADA.  to  be  cod 
CFR,  part  36,  will  be  applical 
section  implements  section  3( 
the  Act.  which  provides  that 
accommodation  is  not  requin 
an  individual  to  participate  ii 
from  the  goods,  services,  faci 
privileges,  advantages  and 
accommodations  of  the  publi 
accommodation,  if  that  indivi 
a  direct  threat  to  the  health  o 
others. 

A  "direct  threat"  is  a  signif 
to  the  health  or  safety  of  othe 
cannot  be  eliminated  by  a  mt 
of  policies,  practices,  or  proc( 
by  the  provision  of  auxiliary  i 
services.  In  School  Board  ofl 
County  V.  Arline,  480  U.S.  273 
Supreme  Court  recognized  fh, 
need  to  balance  the  interests 
with  disabihties  against  legiti 
concerns  for  public  Sdfety.  Al 
persons  with  disabilities  are  j 
entitled  to  the  protection  of  tl 
person  who  po?es  a  significai 
others  will  not  be  "qualified,' 
reasonable  modifications  to  t 
entity's  policies,  practices,  or 
will  not  eliminate  that  risk. 

The  determination  that  a  p( 
a  direct  threat  to  the  health  o 
others  msy  not  be  based  on 
generalizations  or  stereotypei 
effects  of  a  particular  disabiii 
be  based  on  an^individualizei 
assessment,  based  on  reasoni 
judgment  that  relies  on  currer 
evidence  or  on  the  best  avaih 
objective  evidence,  to  determ 
nature,  duration,  and  severity 
the  probability  that  the  poten 
will  actually  occur  and  whetl 
reasonable  modifications  of  p 
practices,  or  procedures  will  i 
risk.  This  is  the  test  establishi 
Supreme  Court  in  Arline.  SucI 
inquiry  is  essential  if  the  law 
achieve  its  goal  of  protecting  > 
individuals  from  discriminatit 
on  prejudice,  stereotypes,  or  i 
fear,  while  giving  appropriate 
legitimate  concerns,  such  as  t 
avoid  exposing  others  to  signi 
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35.150  and  35.151  specifically  address 
the  obligations  of  public  entities  to 
ensure  accessibility  by  providing  curb 
ramps  at  pedestrian  walkways. 

"Historic  preservation  programs"  and 
"Historic  properties"  are  defined  in 
order  to  aid  in  the  interpretation  of 
§§  35.150  (a)(2)  and  (b)(2),  which  relate 
to  accessibility  of  historic  preservation 
programs,  and  S  35.151(d),  which  relates 
to  the  alteration  of  historic  properties. 
"Illegal  use  of  drugs."  The  definition 
of  "illegal  use  of  drugs"  is  taken  from 
section  510(d)(1)  of  the  Act  and  clarifies 
that  the  term  includes  the  illegal  use  of 
one  or  more  drugs. 

"Individual  with  a  disability"  means  a 
person  who  has  a  disability  but  does  not 
include  an  individual  who  is  currently 
illegally  using  drugs,  when  the  public 
entity  acts  on  the  basis  of  such  use.  The 
phrase  "current  illegal  use  of  drugs"  is 
explained  in  S  35.131. 

"Public  entity."  The  term  "public 
entity"  is  defined  in  accordance  with 
section  201(1)  of  the  ADA  as  any  State 
or  local  government;  any  department, 
agency,  special  purpose  district,  or  other 
instrumentality  of  a  State  or  States  or 
local  government;  or  the  National 
Railroad  Passenger  Corporation,  and 
any  commuter  authority  (as  defined  in 
section  103(8)  of  the  Rail  Passenger 
Service  Act). 

"Qualified  individual  with  a 
disability."  The  definition  of  "qualified 
individual  with  a  disability"  is  taken 
from  section  201(2)  of  the  Act,  which  is 
derived  from  the  definition  of  "qualified 
handicapped  person"  in  the  Department 
of  Health  and  Human  Services' 
regulation  implementing  section  504  (45 
CFR  §  84.3(k)).  It  combines  the  definiUon 
at  45  CFR  84.3{k)(l)  for  employment  ("a 
handicapped  person  who,  with 
reasonable  accommodation,  can  perform 
the  essential  functions  of  the  job  in 
question")  with  the  definition  for  other 
services  at  45  CFR  84.3(k)(4)  ("a 
handicapped  person  who  meets  the 
essential  eligibility  requirements  for  the 
receipt  of  such  services"). 

Some  commenters  requested 
clarification  of  the  term  "essential 
eligibility  requirements."  Because  of  the 
variety  of  situations  in  which  an 
individual's  qualifications  will  be  at 
issue,  it  is  not  possible  to  include  more 
specific  criteria  in  the  definition.  Tlie 
"essential  eligibihty  requirements"  for 
participation  in  some  activities  covered 
under  this  part  may  be  minimal.  For 
example,  most  public  entities  provide 
information  about  their  operations  as  a 
public  service  to  anyone  who  requests 
it.  In  such  situations,  the  only  "eligibility 
requirement"  for  receipt  of  such 
information  would  be  the  request  for  it. 


Where  such  information  is  provided  by 
telephone,  even  the  ability  to  use  a  voice 
telephone  is  not  an  "essential  eligibility 
requirement,"  because  S  35.161  requires 
a  public  entity  to  provide  equally 
effective  telecommunication  systems  for 
individuals  with  impaired  hearing  or 
speech. 

For  other  activities,  identification  of 
the  "essential  eligibility  requirements" 
may  be  more  complex.  Where  questions 
of  safety  are  involved,  the  principles 
established  in  §  36.208  of  the 
Department's  regulation  implementing 
title  III  of  the  ADA,  to  be  codified  at  28 
CFR,  part  36,  will  be  applicable.  That 
section  implements  section  302(b)(3)  of 
the  Act.  which  provides  that  a  public 
accommodation  is  not  required  to  permit 
an  individual  to  participate  in  or  benefit 
from  the  goods,  services,  facilities, 
privileges,  advantages  and 
accommodations  of  the  public 
accommodation,  if  that  individual  poses 
a  direct  threat  to  the  health  or  safety  of 
others. 

A  "direct  threat"  is  a  significant  risk 
to  the  health  or  safety  of  others  that 
cannot  be  eliminated  by  a  modification 
of  policies,  practices,  or  procedures,  or 
by  the  provision  of  auxiliary  aids  or 
services.  In  School  Board  of  Nassau 
County  V.  ArJine,  480  U.S.  273  (1987),  the 
Supreme  Court  recognized  that  there  is  a 
need  fa  balance  the  interests  of  people 
with  disabihties  against  legitimate 
concerns  for  public  Sdfety.  Although 
persons  with  disabilities  are  generally 
entitled  to  the  protection  of  this  part,  a 
person  who  po?es  a  significant  risk  to 
others  will  not  be  "qualified,"  if 
reasonable  modifications  to  the  public 
entity's  policies,  practices,  or  procedures 
will  not  eliminate  that  risk. 

The  determination  that  a  person  poses 
a  direct  threat  to  the  health  or  safety  of 
others  may  not  be  based  on 
generalizations  or  stereotypes  about  the 
effects  0.'  a  particular  disability.  It  must 
be  based  on  an^individualized 
assessment,  based  on  reasonable 
judgment  that  relies  on  current  medical 
evidence  or  on  the  best  available 
objective  evidence,  to  determine:  the 
nature,  duration,  and  severity  of  the  risk; 
the  probability  that  the  potential  injury 
will  actually  occur  and  whether 
reasonable  modifications  of  policies, 
practices,  or  procedures  will  mitigate  the 
risk.  This  is  the  test  established  by  the 
Supreme  Court  in  Arline.  Such  an 
inquiry  is  essential  if  the  law  is  to 
achieve  its  goal  of  protecting  disabled 
individuals  from  discrimination  based 
on  prejudice,  stereotypes,  or  unfounded 
fear,  while  giving  appropriate  weight  to 
legitimate  concerns,  such  as  the  need  to 
avoid  exposing  others  to  significant 


health  and  safety  risks.  Making  this 
assessment  will  not  usually  require  the 
services  of  a  physician.  Sources  for 
medical  knowledge  include  guidance 
from  pubUc  health  authorities,  such  as 
the  U.S.  Public  Health  Service,  the 
Centers  for  Disease  Control,  and  the 
National  Institutes  of  Health,  including 
the  National  Institute  of  Mental  Health. 

"Qualified  interpreter."  The 
Department  received  substantial 
comment  regarding  the  lack  of  a 
definition  of  "qualified  interpreter."  The 
proposed  rule  defined  auxiliary  aids  and 
services  to  include  the  statutory  term, 
"qualified  interpreters"  (5  35.104),  but 
did  not  define  it.  Section  35.160  requires 
the  use  of  auxiliary  aids  including 
qualified  interpreters  and  commenters 
stated  that  a  lack  of  guidance  on  what 
the  term  means  would  create  confusion 
among  those  trying  to  secure 
interpreting  services  and  often  result  in 
less  than  effective  communication. 

Many  commenters  were  concerned 
that,  without  clear  guidance  on  the  issue 
of  "qualified"  interpreter,  the  rule  would 
be  interpreted  to  mean  "available, 
rather  than  qualified"  interpreters.  Some 
claimed  that  few  public  entities  would 
understand  the  difference  between  a 
quaUfied  interpreter  and  a  person  who 
simply  knows  a  few  signs  or  how  to 
fingerspell. 

In  order  to  clarify  what  is  meant  by 
"qualified  interpreter"  the  Department 
has  added  a  definition  of  the  term  to  the 
final  rule.  A  quaUfied  interpreter  means 
an  interpreter  who  is  able  to  interpret 
effectively,  accurately,  and  impartially 
both  receptively  and  expressively,  using 
any  necessary  specialized  vocabulary. 
This  definition  focuses  on  the  actual 
abihty  of  the  interpreter  in  a  particular 
interpreting  context  to  facilitate  effective 
communication  between  the  public 
entity  and  the  individual  with 
disabilities. 

Public  comment  also  revealed  that 
public  entities  have  at  times  asked 
persons  who  are  deaf  to  provide  family 
members  or  friends  to  interpret.  In 
certain  circumstances,  notwithstanding 
that  the  family  member  of  friend  is  able 
to  interpret  or  is  a  certified  interpreter, 
the  family  member  or  friend  may  not  be 
qualified  to  render  the  necessary 
interpretation  because  of  factors  such  as 
emotional  or  personal  involvement  or 
considerations  of  confidentiality  that 
may  adversely  affect  the  ability  to 
interpref'effectively,  accurately,  and 
impartially." 

The  definition  of  "qualified 
interpreter"  in  this  rule  does  not 
invahdate  or  limit  standards  for 
interpreting  services  of  any  State  or 
local  law  that  are  equal  to  or  more 


stringent  than  those  imposed  by  this 
definition.  For  instance,  the  definition 
would  not  supersede  any  requirement  of 
State  law  for  use  of  a  certified 
interpreter  in  court  proceedings. 

"Section  504."  The  Department  added 
a  definition  of  "section  504 "  because  the 
term  is  used  extensively  in  subpart  F  of 
this  part. 

"State."  The  definition  of  "State"  is 
identical  to  the  statutory  definition  in 
section  3(3)  of  the  ADA. 

Section  35.105    Self-evaluation 

Section  35.105  establishes  a 
requirement,  based  on  the  section  504 
regulations  for  federally  assisted  and 
federally  conducted  programs,  that  a 
public  entity  evaluate  its  current  policies 
and  practices  to  identify  and  correct  any 
that  are  not  consistent  with  the 
requirements  of  this  part.  As  noted  in 
the  discussion  of  S  35.102.  activities 
covered  by  the  Department  of 
Transportation's  regulation 
implementing  subtitle  B  of  tide  II  are  not 
required  to  be  included  in  the  self- 
evaluation  required  by  this  section. 

Experience  has  demonstrated  the  self- 
evaluation  process  to  be  a  valuable 
means  of  establishing  a  working 
relationship  with  individuals  with 
disabilities,  which  has  promoted  both 
effective  and  evident  implementation  of 
section  504.  The  Department  expects 
that  it  will  likewise  be  useful  to  public 
entities  newly  covered  by  the  ADA. 

All  public  entities  are  required  to  do  a 
self-evaluation.  However,  only  those 
that  employ  50  or  more  persons  are 
required  to  maintain  the  self-evaluation 
on  file  and  make  it  available  for  pubhc 
inspection  for  three  years.  The  number 
50  was  derived  from  the  Department  of 
Justice's  section  504  regulations  for 
federally  assisted  programs,  28  CFR 
42.505(c).  The  Department  received 
comments  critical  of  this  limitation, 
some  suggesting  the  requirement  apply 
to  all  public  entities  and  others 
suggesting  that  the  number  be  changed 
from  50  to  15.  The  final  rule  has  not  been 
changed.  Although  many  regulations 
implementing  section  504  for  federally 
assisted  programs  do  use  15  employees 
as  the  cut-ofT  for  this  record-keeping 
requirement,  the  Department  believes 
that  it  would  be  inappropriate  to  extend 
it  to  those  smaller  public  entities 
covered  by  this  regulation  that  do  not 
receive  Federal  financial  assistance. 
This  approach  has  the  benefit  of 
minimizing  paperwork  burdens  on  small 
entities. 

Paragraph  (d)  provides  that  the  self- 
evaluation  required  by  this  section  shall 
apply  only  to  programs  not  subject  to 
section  504  or  those  policies  and 
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practices,  such  as  those  involving 
communications  access,  that  have  not 
already  been  included  in  a  self- 
evaluation  required  under  an  existing 
regulation  implementing  section  504. 
Because  most  self-evaluations  were 
done  from  five  to  twelve  years  ago. 
however,  the  Department  expects  that  a 
great  many  public  entities  will  be 
reexamining  all  of  their  policies  and 
programs.  Programs  and  functions  may 
have  changed,  and  actions  that  were 
supposed  to  have  been  taken  to  comply 
with  section  504  may  not  have  been  fully 
implemented  or  may  no  longer  be 
effective.  In  addition,  there  have  been 
statutory  amendments  to  section  504 
which  have  changed  the  coverage  of 
section  504,  particularly  the  Civil  Rights 
Restoration  Act  of  1987,  Public  Law  No. 
100-259, 102  Stat.  28  (1988).  which 
broadened  the  definition  of  a  covered 
"program  or  activity." 

Several  commenters  suggested  that 
the  Department  clarify  public  entities' 
liability  during  the  one-year  period  for 
compliance  with  the  self-evaluation 
requirement.  The  self-evaluation 
requirement  does  not  stay  the  effective 
date  of  the  statute  nor  of  this  part. 
Public  entities  are,  therefore,  not 
shielded  from  discrimination  claims 
during  that  time. 

Other  commenters  suggested  that  the 
rule  require  that  every  self-evaluation 
include  an  examination  of  training 
efforts  to  assure  that  individuals  with 
disabilities  are  not  subjected  to 
discrimination  because  of  insensitivity, 
particularly  in  the  law  enforcement 
area.  Although  the  Department  has  not 
added  such  a  specific  requirement  to  the 
rule,  it  would  be  appropriate  for  public 
entities  to  evaluate  training  efforts 
because,  in  many  cases,  lack  of  training 
leads  to  discriminatory  practices,  even 
when  the  policies  in  place  are 
nondiscriminatory. 

Section  35.106    Notice 

Section  35.106  requires  a  public  entity 
to  disseminate  sufficient  information  to 
applicants,  participants,  beneficiaries", 
and  other  interested  persons  to  inform 
them  of  the  rights  and  protections 
afforded  by  the  ADA  and  this 
regulation.  Methods  of  providing  this 
information  include,  for  example,  the 
publication  of  information  in 
handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  a  public  entity's  programs  and 
activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places:  or  the  broadcast  of 
information  by  television  or  radio.  In 
pioviding  the  notice,  a  public  entity 
must  comply  with  the  requirements  for 
effective  communication  in  S  35.160.  The 


preamble  to  that  section  gives  guidance 
on  how  to  effectively  communicate  with 
individuals  with  disabilities. 

Section  35.107    Designation  of 
Responsible  Employee  and  Adoption  of 
Grievance  Procedures 

Consistent  with  S  35.105,  self- 
evaluation,  the  final  rule  requires  that 
public  entities  with  50  or  more 
employees  designate  a  responsible 
employee  and  adopt  grievance 
procedures.  Most  of  the  commenters 
who  suggested  that  the  requirement  that 
self-evaluation  be  maintained  on  file  for 
three  years  not  be  limited  to  those 
employing  50  or  more  persons  made  a 
similar  suggestion  concerning  S  35.107. 
Commenters  recommended  either  that 
all  public  entities  be  subject  to  S  35.107, 
or  that  "50  or  more  persons"  be  changed 
to  "15  or  more  persons."  As  explained  in 
the  discussion  of  S  35.105,  the 
Department  has  not  adopted  this 
suggestion. 

The  requirement  for  designation  of  an 
employee  responsible  for  coordination 
of  efforts  to  carry  out  responsibilities 
under  this  part  is  derived  from  the  HEW 
regulation  implementing  section  504  in 
federally  assisted  programs.  The 
requirement  for  designation  of  a 
particular  employee  and  dissemination 
of  information  about  how  to  locate  that 
employee  helps  to  ensure  that 
individuals  dealing  with  large  agencies 
are  able  to  easily  find  a  responsible 
person  who  is  familiar  with  the 
requirements  of  the  Act  and  this  part 
and  can  communicate  those 
requirements  to  other  individuals  in  the 
agency  who  may  be  unaware  of  their 
responsibilities.  This  paragraph  in  no 
way  limits  a  public  entity's  obligation  to 
ensure  that  all  of  its  employees  comply 
with  the  requirements  of  this  part,  but  it 
ensures  that  any  failure  by  individual 
employees  can  be  promptly  corrected  by 
the  designated  employee. 

Section  35.107(b)  requires  public 
entities  with  50  or  more  employees  to 
establish  grievance  procedures  for 
resolving  complaints  of  violations  of  this 
part.  Similar  requirements  are  found  in 
the  section  504  regulations  for  federally 
assisted  programs  (see,  e.g.,  45  CFR 
B4.7(b)).  The  rule,  like  the  regulations  for 
federally  assisted  programs,  provides 
for  investigation  and  resolution  of 
complaints  by  a  Federal  enforcement 
agency.  It  is  the  view  of  the  Department 
that  public  entities  subject  to  this  part 
should  be  required  to  establish  a 
mechanism  for  resolution  of  complaints 
at  the  local  level  without  requiring  the 
complainant  to  resort  to  the  Federal 
complaint  procedures  established  under 
subpart  F.  Complainants  would  not, 
however,  be  required  to  exhaust  the 


public  entity's  grievance  procedures 
before  filing  a  complaint  under  subpart 
F.  Delay  in  filing  the  complaint  at  the 
Federal  level  caused  by  pursuit  of  the 
remedies  available  under  the  grievance 
procedure  would  generally  be 
considered  good  cause  for  extending  the 
time  allowed  for  fiUng  under  S  35.170(b). 

Subpart  B — General  Requirements 

Section  35.130    General  Prohibitions 
Against  Discrimination 

The  general  prohibitions  against 
discrimination  in  the  rule  are  generally 
based  on  the  prohibitions  in  existing 
regulations  implementing  section  504 
and,  therefore,  are  already  familiar  to 
State  and  local  entities  covered  by 
section  504.  In  addition,  S  35.130 
includes  a  number  of  provisions  derived 
from  title  III  of  the  Act  that  are  implicit 
to  a  certain  degree  in  the  requirements 
of  regulations  implementing  section  504. 

Several  commenters  suggested  that 
this  part  should  include  the  section  of 
the  proposed  title  III  regulation  that 
implemented  section  309  of  the  Act, 
which  requires  that  courses  and 
examinations  related  to  applications, 
licensing,  certification,  or  credentialing 
be  provided  in  an  accessible  place  and 
manner  or  that  alternative  accessible 
arrangements  be  made.  The  Department 
has  not  adopted  this  suggestion.  The 
requirements  of  this  part,  including  the 
general  prohibitions  of  discrimination  in 
this  section,  the  program  access 
requirements  of  subpart  D,  and  the 
communications  requirements  of 
subpart  E.  apply  to  courses  and 
examinations  provided  by  public 
entities.  The  Department  considers  these 
requirements  to  be  sufficient  to  ensure 
that  courses  and  examinations 
administered  by  public  entities  meet  the 
requirements  of  section  309.  For 
example,  a  public  entity  offering  an 
examination  must  ensure  that 
modifications  of  policies,  practices,  or 
procedures  or  the  provision  of  auxiliary 
aids  and  services  furnish  the  individual 
with  a  disability  an  equal  opportunity  to 
demonstrate  his  or  her  knowledge  or 
ability.  Also,  any  examination  specially 
designed  for  individuals  with  disabiUties 
must  be  offered  as  often  and  in  as  timely 
a  manner  as  are  other  examinations. 
Further,  under  this  part,  courses  and 
examinations  must  be  offered  in  the 
most  integrated  setting  appropriate.  The 
analysis  of  S  35.130(d)  is  relevant  to  this 
determination. 

A  number  of  commenters  asked  that 
the  regulation  be  amended  to  require 
training  of  law  enforcement  personnel  io 
recognize  the  difference  between 
criminal  activity  and  the  effects  of 
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public  entity's  grievance  procedures 
before  filing  a  complaint  under  subpart 
F.  Delay  in  filing  the  complaint  at  the 
Federal  level  caused  by  pursuit  of  the 
remedies  available  under  the  grievance 
procedure  would  generally  be 
considered  good  cause  for  extending  the 
time  allowed  for  fiUng  under  §  35.170(b). 

Subpart  B — General  Requirements 

Section  35.130    General  Prohibitions 
Against  Discrimination 

The  general  prohibitions  against 
discrimination  in  the  rule  are  generally 
based  on  the  prohibitions  in  existing 
regulations  implementing  section  504 
and.  therefore,  are  already  familiar  to 
State  and  local  entities  covered  by 
section  504.  In  addition.  S  35.130 
includes  a  number  of  provisions  derived 
from  title  III  of  the  Act  that  are  implicit 
to  a  certain  degree  in  the  requirements 
of  regulations  implementing  section  504. 

Several  commenters  suggested  that 
this  part  should  include  the  section  of 
the  proposed  title  III  regulation  that 
implemented  section  309  of  the  Act. 
which  requires  that  courses  and 
examinations  related  to  applications, 
licensing,  certification,  or  credentialing 
be  provided  in  an  accessible  place  and 
manner  or  that  alternative  accessible 
arrangements  be  made.  The  Department 
has  not  adopted  this  suggestion.  The 
requirements  of  this  part,  including  the 
general  prohibitions  of  discrimination  in 
this  section,  the  program  access 
requirements  of  subpart  D,  and  the 
communications  requirements  of 
subpart  E,  apply  to  courses  and 
examinations  provided  by  public 
entities.  The  Department  considers  these 
requirements  to  be  sufficient  to  ensure 
that  courses  and  examinations 
administered  by  public  entities  meet  the 
requirements  of  section  309.  For 
example,  a  public  entity  offering  an 
examination  must  ensure  that 
modifications  of  policies,  practices,  or 
procedures  or  the  provision  of  auxiliary 
aids  and  services  furnish  the  individual 
with  a  disability  an  equal  opportunity  to 
demonstrate  his  or  her  knowledge  or 
ability.  Also,  any  examination  specially 
designed  for  individuals  with  disabilities 
must  be  offered  as  often  and  in  as  timely 
a  manner  as  are  other  examinations. 
Further,  under  this  part,  courses  and 
examinations  must  be  offered  in  the 
most  integrated  setting  appropriate.  The 
analysis  of  S  35.130(d)  is  relevant  to  this 
determination. 

A  number  of  commenters  asked  that 
the  regulation  be  amended  to  require 
training  of  law  enforcement  personnel  lo 
recognize  the  di^erence  between 
criminal  activity  and  the  effects  of 


seizures  or  other  disabilities  such  as 
mental  retardation,  cerebral  palsy, 
traumatic  brain  injury,  mental  illness,  or 
deafness.  Several  disabled  commenters 
gave  personal  statements  about  the 
abuse  they  had  received  at  the  hands  of 
law  enforcement  personnel.  Two 
organizations  that  commented  cited  the 
Judiciary  report  at  50  as  authority  to 
require  law  enforcement  training. 

The  Department  has  not  added  such  a 
training  requirement  to  the  regulation. 
Discriminatory  arrests  and  brutal 
treatment  are  ah-eady  tmlawful  police 
activities.  The  general  regulatory 
.  obligation  to  modify  policies,  practices, 
or  procedures  requires  law  enforcement 
to  make  changes  in  policies  that  result  in 
discriminatory  arrests  or  abuse  of 
.individuals  with  disabilities.  Under  this 
section  law  enforcement  personnel 
would  be  required  to  make  appropriate 
efforts  to  determine  whether  perceived 
strange  or  disruptive  behavior  or 
unconsciousness  is  the  result  of  a 
disability.  The  Department  notes  that  a 
number  of  States  have  attempted  to 
address  the  problem  of  arresting 
disabled  persons  for  noncriminal 
conduct  resulting  from  their  disability 
through  adoption  of  the  Uniform  Duties 
to  Disabled  Persons  Act.  and 
encourages  other  jurisdictions  to 
consider  that  approach. 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
202  of  the  ADA.  The  remaining 
paragraphs  in  §  35.130  establish  the 
general  principles  for  analyzing  whether 
any  particular  action  of  the  public  entity 
violates  this  mandate. . 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  mdividuals  with 
disabilities.  A  public  entity  may  not 
refuse  to  provide  an  individual  with  a 
disability  with  an  equal  opportunity  to 
participate  in  or  benefit  from  its  program 
simply  because  the  person  has  a 
disability. 

Paragraph  (b)(l)(i)  provides  that  it  is 
discriminatory  to  deny  a  person  with  a 
disability  the  right  to  participate  in  or 
benefit  f:rm  the  aid.  benefit,  or  service 
provided  by  a  public  entity.  Paragraph 
(b)(l)(ii)  provides  that  the  aids,  benefits, 
and  ser\'iGes  provided  to  persons  with 
disabiUties  must  be  equal  to  those 
provided  to  others,  and  paragraph 
(b)(l)(iii)  requires  that  the  aids,  benefits, 
or  services  provided  to  individuals  with 
disabilities  must  be  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result,  to  gain  the  same  benefit,  or 
to  reach  the  same  level  of  achievement 
as  those  provided  to  others.  These 
paragraphs  are  taken  from  the 
regulations  implementing  section  504 
and  simply  restate  principles  long 
established  under  section  504. 


Paragraph  (b)(l)(iv)  permits  the  public 
entity  to  develop  separate  or  different 
aids,  benefits,  or  services  when 
necessary  to  provide  individuals  with 
disabilities  with  an  equal  opportunity  to 
participate  in  or  benefit  from  the  public 
entity's  programs  or  activities,  but  only 
when  necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Paragraph 
(b)(l){iv)  must  be  read  in  conjunction 
with  paragraphs  (b)(2),  (d).  and  (e).  Even 
when  separate  or  different  aids, 
benefits,  or  services  would  be  more 
effective,  paragraph  (b)(2)  provides  that 
a  qualified  individual  with  a  disability 
still  has  the  right  to  choose  to 
participate  in  the  program  that  is  not 
designed  to  accommodate  individuals 
with  disabilities.  Paragraph  (d)  requires 
that  a  public  entity  administer  services, 
programs,  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
disabihties. 

Paragraph  (b)(2)  specifies  that, 
notwithstanding  the  existence  of 
separate  or  different  programs  or 
activities  provided  in  accordance  with 
this  section,  an  individual  with  a 
disability  shall  not  be  denied  the 
opportimity  to  participate  in  such 
programs  or  activities  that  are  not 
separate  or  different.  Paragraph  (e), 
which  is  derived  from  section  501(d)  of 
the  Americans  with  Disabilities  Act, 
states  that  nothing  in  this  part  shall  be 
construed  to  require  an  individual  with 
a  disability  to  accept  an 
accommodation,  aid,  service, 
opportunity,  or  benefit  that  he  or  she 
chooses  not  to  accept. 

Taken  together,  these  provisions  are 
intended  to  prohibit  exclusion  and 
segregation  of  individuals  with 
disabilities  and  the  denial  of  equal 
opportunities  enjoyed  by  others,  based 
on.  among  other  things,  presumptions, 
patronizing  attitudes,  fears,  and 
stereotypes  about  individuals  with 
disabilities.  Consistent  with  these 
standards,  public  entities  are  required  to 
ensure  that  their  actions  are  based  on 
facts  applicable  to  individuals  and  not 
on  presumptions  as  to  what  a  class  of 
individuals  with  disabilities  can  or 
cannot  do. 

Integration  is  fundamental  to  the 
purposes  of  the  Americans  with 
Disabilities  Act.  Provision  of  segregated 
accommodations  and  services  relegates 
persons  with  disabilities  to  second-class 
status.  For  example,  it  would  be  a 
violation  of  this  provision  to  require 
persons  with  disabilities  to  eat  in  the 
back  room  of  a  government  cafeteria  or 
to  refuse  to  allow  a  person  with  a 
disability  the  full  use  of  recreation  or 
exercise  facilities  because  of 


stereotj'pes  about  the  person's  ability  to 
participate. 

Many  commenters  objected  to 
proposed  paragraphs  (b)(l)(iv)  and  (d) 
as  allowing  continued  segregation  of 
individuals  with  disabilities.  The 
Department  recognizes  that  promoting 
integration  of  individuals  with 
disabilities  into  the  mainstream  of 
society  is  an  important  objective  of  the 
ADA  and  agrees  that,  in  most  instances, 
separate  programs  for  individuals  with 
disabilities  will  not  be  permitted. 
Nevertheless,  section  504  does  permit 
separate  programs  in  limited 
circumstances,  and  Congress  clearly 
intended  the  regulations  issued  under 
title  II  to  adopt  the  standards  of  section 
504.  Furthermore,  Congress  included 
authority  for  separate  programs  in  the 
specific  requirements  of  title  III  of  the 
Act.  Section  302(b)(l)(A)(iii)  of  the  Act 
provides  for  separate  benefits  in 
language  similar  to  that  in 
§  35.130(b)(l)(iv),  and  section 
302(b)(1)(B)  includes  the  same 
requirement  for  "the  most  integrated 
setting  appropriate"  as  in  S  35.13G(d). 
Even  when  separate  programs  are 
permitted,  individuals  with  disabihties 
cannot  be  denied  the  opportunity  to 
participate  in  programs  that  are  not 
separate  or  different.  This  is  an 
important  and  overarching  principle  of 
the  Americans  with  Disabilities  Act. 
Separate,  special,  or  different  programs 
that  are  designed  to  provide  a  benefit  to 
persons  with  disabilities  cannot  be  used 
to  restrict  the  participation  of  persons 
with  disabilities  in  general,  integrated 
activities. 

For  example,  a  person  who  is  blind 
may  wish  to  decline  participating  in  a 
special  museum  tour  that  allows  persons 
to  touch  sculptures  in  an  exhibit  and 
instead  tour  the  exhibit  at  his  or  her 
own  pace  with  the  museum's  recorded 
tour.  It  is  not  the  intent  of  this  section  to 
require  the  person  who  is  blind  to  avail 
himself  or  herself  of  the  special  tour. 
Modified  participation  for  persons  with 
disabilities  must  be  a  choice,  not  a 
requirement. 

In  addition,  it  would  not  be  a  violation 
of  this  section  for  a  public  entity  to  offer 
recreational  programs  specially 
designed  for  children  with  mobility 
impairments.  However,  it  would  be  a 
violation  of  this  section  if  the  entity  then 
excluded  these  children  from  other 
recreational  services  for  which  they  are 
qualified  to  participate  when  these 
services  are  made  available  to 
nondisabled  children,  or  if  the  entity 
required  children  with  disabilities  to 
attend  only  designated  programs. 

Many  commenters  asked  that  the 
Department  clarify  a  public  entity's 


35704  Federal  Register  /  Vol  56.  No.'  144  )  Friday.  July  26.  1991  /  Rules  and  Regulations 


obligations  within  the  integrated 
program  when  it  offers  a  separate 
program  but  an  individual  with  a 
disability  chooses  not  to  participate  in 
the  separate  program.  It  is  impossible  to 
make  a  blanket  statement  as  to  what 
level  of  auxiliary  aids  or  modifications 
would  be  required  in  the  integrated 
program.  Rather,  each  situation  must  be 
assessed  individually.  The  starting  point 
is  to  question  whether  the  separate 
program  is  in  fact  necessary  or 
appropriate  for  the  individual.  Assuming 
the  separate  program  would  be 
appropriate  for  a  jjartioilar  individual, 
the  extent  to  which  that  individual  must 
be  provided  with  modifications  in  the 
integrated  program  will  depend  not  only 
on  what  the  individual  needs  but  also  on 
the  limitations  and  defenses  of  this  part. 
For  example,  it  may  constitute  an  undue 
burden  for  a  public  accommodation, 
which  provides  a  full-time  interpreter  in 
its  special  guided  tour  for  individuals 
with  hearing  impairments,  to  hire  an 
additional  interpreter  for  those 
individuals  who  choose  to  attend  the 
integrated  program.  The  Department 
cannot  identify  categorically  the  level  of 
assistance  or  aid  required  in  the 
integrated  program. 

Paragraph  (b){l)(v)  provides  that  a 
public  entity  may  not  aid  or  perpetuate 
discrimination  against  a  qualified 
individual  with  a  disability  by  providing 
significant  assistance  to  an  agency, 
organization,  or  person  that 
discriminates  on  the  basis  of  disability 
in  providing  any  aid,  benefit,  or  service 
to  beneficiaries  of  the  public  entity's 
program.  This  paragraph  is  taken  from 
the  regulations  implementing  section  504 
for  federally  assisted  programs. 

Paragraph  (bKl)(vi)  prohibits  the 
public  entity  from  denying  a  qualified 
individual  with  a  disability  the 
opportimity  to  participate  as  a  member 
of  a  planning  or  advisory  board. 

Paragraph  (b)(l)(vii)  prohibits  the 
public  entity  from  limiting  a  qualified 
individual  with  a  disability  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  any  aid.  benefit,  or 
service. 

Paragraph  [b)(3)  prohibits  the  public 
entity  from  utilizing  criteria  or  methods 
of  administration  that  deny  individuals 
with  disabilities  access  to  the  public 
entity's  services,  programs,  and 
activities  or  that  perpetuate  the 
discrimination  of  another  public  entity, 
if  both  public  entities  are  subject  to 
common  administrative  control  or  are 
agencies  of  the  same  State.  The  phrase 
"criteria  or  methods  of  administration" 
refers  to  official  written  policies  of  the 
public  entity  and  to  the  actual  practices 
of  the  pubUc  entity.  This  paragraph 


prohibits  both  blatanUy  exclusionary 
policies  or  practices  and  nonessential 
policies  and  practices  that  are  neutral 
on  their  face,  but  deny  individuals  with 
disabilities  an  effective  opportunity  to 
participate.  This  standard  is  consistent 
with  the  interpretation  of  section  504  by 
the  U.S.  Supreme  Ck)urt  in  Alexander  v. 
Choate.  469  U.S.  287  (1985).  The  Court  in 
Choate  explained  that  members  of 
Congress  made  numerous  statements 
during  passage  of  section  504  regarding 
eliminating  architectural  barriers, 
providing  access  to  transportation,  and 
eliminating  discriminatory  effects  of  job 
qualification  procedures.  The  Court  then 
noted:  "These  statements  would  ring 
hollow  if  the  resulting  legislation  could 
not  rectify  the  harms  resulting  from 
action  that  discriminated  by  effect  as 
well  as  by  design."  Id.  at  297  (footnote 
omittedj. 

Paragraph  (b)(4]  specifically  applies 
the  prohibition  enunciated  in 
§  35.130(b)(3)  to  the  process  of  selecting 
sites  for  construction  of  new  facilities  or 
selecting  existing  facilities  to  be  used  by 
the  public  entity.  Paragraph  (b)(4)  does 
not  apply  to  construction  of  additional 
buildings  at  an  existing  site. 

Paragraph  (b)(5)  prohibits  the  public 
entity,  in  the  selection  of  procurement 
contractors,  from  using  criteria  that 
subject  qualified  individuals  with 
disabilities  to  discrimination  on  the 
basis  of  disability. 

Paragraph  (b)(6)  prohibits  the  pubfic 
entity  from  discriminating  against 
qualified  individuals  with  disabilities  on 
the  basis  of  disability  in  the  granting  of 
licenses  or  certification.  A  person  is  a 
"qualified  individual  with  a  disability" 
with  respect  to  licensing  or  certification 
if  he  or  she  can  meet  the  essential 
eligibility  requirements  for  receiving  the 
license  or  certification  (see  §  35.104). 

A  number  of  conunenters  were 
troubled  by  the  phrase  "essential 
eligibility  requirements"  as  applied  to 
State  licensing  requirements,  especially 
those  for  health  care  professions. 
Because  of  the  variety  of  types  of 
programs  to  which  the  definition  of 
"qualified  individual  with  a  disability" 
applies,  it  is  not  possible  to  use  more 
specific  language  in  the  definition.  The 
phrase  "essential  eligibility 
requirements,"  however,  is  taken  from 
the  definitions  in  the  regidations 
implementing  section  504.  so  caselaw 
under  section  504  will  be  applicable  to 
its  interpretation.  In  Southeastern 
Community  College  v.  Davis,  442  U.S. 
397.  for  example,  the  Supreme  Court 
held  that  section  504  does  not  require  an 
institution  to  "lower  or  effect  substanfial 
modifications  of  standards  to 
accommodate  a  handicapped  person." 
442  U.S.  at  413.  and  that  the  school  had 


established  that  the  plaintiff  was  not 
"qualified"  because  she  was  not  able  to 
"serve  the  nursing  profession  in  all 
customary  waj's,"  id.  Whether  a 
particular  requirement  is  "essential" 
will,  of  course,  depend  on  the  facts  of 
the  particular  case. 

In  addition,  the  public  entity  may  not 
estabUsh  requirements  for  the  programs 
or  activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  disabilities  to 
discrimination  on  the  basis  of  disability. 
For  example,  the  public  entity  must 
comply  with  this  requirement  when 
establishing  safety  standards  for  the 
operations  of  licensees.  In  that  case  the 
public  entity  must  ensure  that  standards 
that  it  promulgates  do  not  discriminate 
against  the  employment  of  qualified 
individuals  with  disabilities  in  an 
impermissible  manner. 

Paragraph  (b)(6)  does  not  extend  the 
requirements  of  the  Act  or  this  part 
directly  to  the  programs  or  activities  of 
licensees  or  certified  entities 
themselves.  The  programs  or  activities 
of  licensees  or  certified  entities  are  not 
themselves  programs  or  activities  of  the 
public  entity  merely  by  virtue  of  the 
license  or  certificate. 

Paragraph  {b)(7)  is  a  specific 
application  of  the  requirement  under  the 
general  prohibitions  of  discrimination 
that  public  entities  make  reasonable 
modifications  in  policies,  practices,  or 
procedures  where  necessary  to  avoid 
discrimination  on  the  basis  of  disability. 
Section  302(b)(2)(A)(ii)  of  the  ADA  sets 
out  this  requirement  specifically  for 
public  accommodations  covered  by  title 
III  of  the  Act.  and  the  House  Judiciary 
Committee  Report  directs  the  Attorney 
General  to  include  those  specific 
requirements  in  the  title  II  regulation  to 
the  extent  that  they  do  not  conflict  with 
the  regulations  implementing  section 
504.  Judiciary  report  at  52. 

Paragraph  (b)(8).  a  new  paragraph  not 
contained  in  the  proposed  rule,  prohibits 
the  imposition  or  application  of 
eligibility  criteria  that  screen  out  or  tend 
to  screen  out  an  individual  with  a 
disability  or  any  class  of  individuals 
with  disabilities  from  fully  and  equally 
enjoying  any  service,  program,  or 
activity,  unless  such  criteria  can  be 
shown  to  be  necessary  for  the  provision 
of  the  service,  program,  or  activity  being 
offered.  This  prohibition  is  also  a 
specific  application  of  the  general 
prohibitions  of  discrimination  and  is 
based  on  section  302(b)(2)(A)(i)  of  the 
ADA.  It  prohibits  overt  denials  of  equal 
treatment  of  individuals  with 
disabihties.  or  establishment  of 
exclusive  or  segregative  criteria  that 
would  bar  individuals  with  disabilities 


from  participation  in  servic 
or  activities. 

Paragraph  (b)(8)  also  pro 
pohcies  that  unnecessarily 
requirements  or  burdens  oi 
with  disabilities  that  are  n( 
others.  For  example,  public 
not  require  that  a  qualified 
with  a  disability  be  accomj 
attendant.  A  public  entity  i 
however,  required  to  provii 
care,  or  assistance  in  toilet 
dressing  to  individuals  witl 
except  in  special  circumsta 
where  the  individual  is  an  : 
custodial  or  correctional  in 

In  addition,  paragraph  (b 
the  imposition  of  criteria  tli 
screen  out  an  individual  wi 
disability.  This  concept  wl 
derived  from  current  reguh 
section  504  [see,  e.g.,  45  CF 
makes  it  discriminatory  to 
policies  or  criteria  that,  wh 
creating  a  direct  bar  to  indi 
disabilities,  indirectly  prev 
their  ability  to  participate. '. 
requiring  presentation  of  a 
license  as  the  sole  means  o 
identification  for  purposes 
check  would  violate  this  se 
situations  where,  for  exam] 
individuals  with  severe  vis 
Impairments  or  developmei 
disabilities  or  epilepsy  are 
receive  a  driver's  hcense  ai 
an  alternative  means  of  ide 
such  as  another  photo  I.D.  i 
is  feasible. 

A  public  entity  may,  how 
neutral  rules  and  criteria  th 
or  tend  to  screen  out,  indivi 
disabilities  if  the  criteria  ar 
for  the  safe  operation  of  th< 
question.  Examples  of  safel 
qualifications  that  would  bi 
in  appropriate  circumstanci 
include  eligibility  requiremi 
drivers'  licenses,  or  a  requii 
all  participants  in  a  recreat 
expedition  be  able  to  meet 
level  of  swimming  proficier 
requirements  must  be  base( 
risks  and  not  on  speculatioi 
stereotypes,  or  generalizatii 
individuals  with  disabilitiei 

Paragraph  (c)  provides  th 
this  part  prohibits  a  public  i 
providing  benefits,  services 
advantages  to  individuals  v 
disabilities,  or  to  a  particuh 
individuals  with  disabilitiei 
those  required  by  this  part, 
from  a  provision  in  the  sect 
regulations  that  permits  pro 
conducted  pursuant  to  Fede 
Executive  order  that  are  dei 
benefit  only  individuals  wit 
or  a  given  class  of  individui 
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established  that  the  plaintiff  was  not 
"qualified"  because  she  was  not  able  to 
"serve  the  nursing  profession  in  all 
customary  ways,"  id.  Whether  a 
particular  requirement  is  "essential" 
will,  of  course,  depend  on  the  facts  of 
the  particidar  case. 

In  addition,  the  public  entity  may  not 
establish  requirements  for  the  programs 
or  activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  disabilities  to 
discrimination  on  the  basis  of  disability. 
For  example,  the  public  entity  must 
comply  with  this  requirement  when 
establishing  safety  standards  for  the 
operations  of  licensees.  In  that  case  the 
public  entity  must  ensure  that  standards 
that  it  promulgates  do  not  discriminate 
against  the  employment  of  qualified 
individuals  with  disabilities  in  an 
impermissible  manner. 

Paragraph  (b)(6)  does  not  extend  the 
requirements  of  the  Act  or  this  part 
directly  to  the  programs  or  activities  of 
licensees  or  certified  entities 
themselves.  The  programs  or  activities 
of  licensees  or  certified  entities  are  not 
themselves  programs  or  activities  of  the 
public  entity  merely  by  virtue  of  the 
license  or  certificate. 

Paragraph  (b)(7)  is  a  specific 
application  of  the  requirement  under  the 
general  prohibitions  of  discrimination 
that  public  entities  make  reasonable 
modifications  in  policies,  practices,  or 
procedures  where  necessary  to  avoid 
discrimination  on  the  basis  of  disability. 
Section  302(b)(2)(A)(ii)  of  the  ADA  sets 
out  this  requirement  specifically  for 
public  accommodations  covered  by  title 
III  of  the  Act.  and  the  House  Judiciary 
Committee  Report  directs  the  Attorney 
General  to  include  those  specific 
requirements  in  the  title  II  regulation  to 
the  extent  that  they  do  not  conflict  with 
the  regulations  implementing  section 
504.  Judiciary  report  at  52. 

Paragraph  (b)(8),  a  new  paragraph  not 
contained  in  the  proposed  rule,  prohibits 
the  imposition  or  application  of 
eligibility  criteria  that  screen  out  or  tend 
to  screen  out  an  individual  with  a 
disabiUty  or  any  class  of  individuals 
with  disabilities  from  fully  and  equally 
enjoying  any  service,  program,  or 
activity,  unless  such  criteria  can  be 
shown  to  be  necessary  for  the  provision 
of  the  service,  program,  or  activity  being 
offered.  This  prohibition  is  also  a 
specific  application  of  the  general 
prohibitions  of  discrimination  and  is 
based  on  section  302(b)(2)(A)(i)  of  the 
ADA.  It  prohibits  overt  denials  of  equal 
treatment  of  individuals  with 
disabilities,  or  establishment  of 
exclusive  or  segregative  criteria  that 
would  bar  individuals  with  disabiUties 


from  participation  in  services,  benefits, 
or  activities. 

Paragraph  (b)(8)  also  prohibits 
policies  that  unnecessarily  impose 
requirements  or  burdens  on  individuals 
with  disabilities  that  are  not  placed  on 
others.  For  example,  public  entities  may 
not  require  that  a  qualified  individual 
with  a  disabiUty  be  accompanied  by  an 
attendant.  A  pubUc  entity  is  not. 
however,  required  to  provide  attendant 
care,  or  assistance  in  toileting,  eating,  or 
dressing  to  individuals  with  disabilities, 
except  in  special  circumstances,  such  as 
where  the  individual  is  an  inmate  of  a 
custodial  or  correctional  institution. 

In  addition,  paragraph  (b)(8)  prohibits 
the  imposition  of  criteria  that  "tend  to" 
screen  out  an  individual  with  a 
disability.  This  concept,  which  is 
derived  from  current  regulations  under 
section  504  [see,  e.g.,  45  CFR  84.13), 
makes  it  discriminatory  to  impose 
policies  or  criteria  that,  while  not 
creating  a  direct  bar  to  individuals  with 
disabilities,  indirectly  prevent  or  limit 
their  abUity  to  participate.  For  example, 
requiring  presentation  of  a  driver's 
license  as  the  sole  means  of 
identification  for  purposes  of  paying  by 
check  would  violate  this  section  in 
situations  where,  for  example, 
individuals  with  severe  vision 
impairments  or  developmental 
disabilities  or  epilepsy  are  ineligible  to 
receive  a  driver's  Ucense  and  the  use  of 
an  alternative  means  of  identification, 
such  as  another  photo  I.D.  or  credit  casd, 
is  feasible. 

A  public  entity  may,  however,  impose 
neutral  rules  and  criteria  that  screen  out. 
or  tend  to  screen  out.  individuals  with 
disabilities  if  the  criteria  are  necessary 
for  the  safe  operation  of  the  program  in 
question.  Examples  of  safety 
qualifications  that  would  be  justifiable 
in  appropriate  circumstances  would 
include  eHgibility  requirements  for 
drivers'  licenses,  or  a  requirement  that 
all  participants  in  a  recreational  rafting 
expedition  be  able  to  meet  a  necessary 
level  of  swimming  proficiency.  Safety 
requirements  must  be  based  on  actual 
risks  and  not  on  speculation, 
stereotypes,  or  generalizations  about 
individuals  with  disabilities. 

Paragraph  (c)  provides  that  nothing  in 
this  part  prohibits  a  public  entity  from 
providing  benefits,  services,  or 
advantages  to  individuals  with 
disabihties,  or  to  a  particular  class  of 
individuals  with  disabilities,  beyond 
those  required  by  this  part.  It  is  derived 
from  a  provision  in  the  section  504 
regulations  that  permits  programs 
conducted  pursuant  to  Federal  statute  or 
Executive  order  that  are  designed  to 
benefit  only  individuals  with  disabilities 
or  a  given  class  of  individuals  with 


disabilities  to  be  Hmited  to  those 
individuals  with  disabilities.  Section  504 
ensures  that  federally  assisted  programs 
are  made  available  to  all  individuals, 
without  regard  to  disabilities,  unless  the 
Federal  program  under  which  the 
assistance  is  provided  is  specifically 
limited  to  individuals  with  disabilities  or 
a  particular  class  of  individuals  with 
disabiUties.  Because  coverage  under  this 
part  is  not  limited  to  federally  assisted 
programs,  paragraph  (c)  has  been 
revised  to  clarify  that  State  and  local 
governments  may  provide  special 
benefits,  beyond  those  required  by  the 
nondiscrimination  requirements  of  this 
part,  that  are  limited  to  individuals  with 
disabilities  or  a  particular  class  of 
individuals  with  disabilities,  without 
thereby  incurring  additional  obligations 
to  persons  without  disabilities  or  to 
other  classes  of  individuals  with 
disabilities. 

Paragraphs  (d)  and  (e),  previously 
referred  to  in  the  discussion  of 
paragraph  (b)(l)(iv).  provide  that  the 
pubhc  entity  must  administer  services, 
programs,  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
disabilities,  i.e.,  in  a  setting  that  enables 
individuals  with  disabiUties  to  interact 
with  nondisabled  persons  to  the  fullest 
extent  possible,  and  that  persons  with 
disabilities  must  be  provided  the  option 
of  declining  to  accept  a  particular 
accommodation. 

Some  commenters  expressed  concern 
that  S  35.130(e),  which  states  that 
nothing  in  the  rule  requires  an  individual 
with  a  disabiUty  to  accept  special 
accommodations  and  services  provided 
under  the  ADA,  could  be  interpreted  to 
allow  guardians  of  infants  or  older 
people  with  disabilities  to  refuse 
medical  treatment  for  their  wards. 
Section  35.130(e)  has  been  revised  to 
make  it  clear  that  paragraph  (e)  is 
inappUcable  to  the  concern  of  the 
commenters.  A  new  paragraph  (e)(2)  has 
been  added  stating  that  nothing  in  the 
regulation  authorizes  the  representative 
or  guardian  of  an  individual  with  a 
disabiUty  to  decline  food,  water, 
medical  treatment,  or  medical  services 
for  that  individual.  New  paragraph  (e) 
clarifies  that  neither  the  ADA  nor  the 
regulation  alters  current  Federal  law 
ensuring  the  rights  of  incompetent 
individuals  with  disabiUties  to  receive 
food,  water,  and  medical  treatment.  See, 
e.g.,  Child  Abuse  Amendments  of  1984 
(42  U.S.C.  5106a(b)(10),  5106g(10)); 
RehabiUtation  Act  of  1973,  as  amended 
(29  U.S.C.  794):  the  Developmentally 
Disabled  Assistance  and  Bill  of  Rights 
Act  (42  U.S.C.  6042). 

Sections  35.130(e)  (1)  and  (2)  are 
based  on  section  501(d)  of  the  ADA. 


Section  501(d)  was  designed  to  clarify 
that  nothing  in  the  ADA  requires 
individuals  with  disabilities  to  accept 
special  accommodations  and  services 
for  individuals  with  disabilities  that  may 
segregate  them: 

The  Committee  added  this  section  (50l(d]] 
to  clarify  that  nothing  in  the  ADA  is  intended 
to  permit  discriminatory  treatment  on  the 
basis  of  disability,  even  when  such  treatment 
is  rendered  under  the  guise  of  providing  an 
accommodation,  service,  aid  or  benefit  to  the 
individual  with  disability.  For  example,  a 
blind  individual  may  choose  not  to  avail 
himself  or  herself  of  the  right  to  go  to  the 
hont  of  a  line,  even  If  a  particular  public 
accommodation  has  chosen  to  offer  such  a 
modification  of  a  poUcy  for  blind  individuals. 
Or,  a  blind  individual  may  choose  to  decUne 
to  participate  In  a  special  museum  tour  that 
allows  persons  to  touch  sculptures  in  an 
exhibit  and  instead  tour  the  exhibits  at  his  or 
her  own  pace  with  the  museum's  recorded 
tour. 

Judiciary  report  at  71-72.  The  Act  is  not 
to  be  construed  to  mean  that  an 
individual  with  disabiUties  must  accept 
special  accommodations  and  services 
for  individuals  with  disabiUties  when 
that  individual  can  participate  in  the 
regular  services  already  offered. 
Because  medical  treatment,  including 
treatment  for  particular  conditions,  is 
not  a  special  accommodation  or  service 
for  individuals  with  disabilities  under 
section  501(d),  neither  the  Act  nor  this 
part  provides  affirmative  authority  to 
suspend  such  treatment  Section  501(d) 
is  intended  to  clarify  that  the  Act  is  not 
designed  to  foster  discrimination 
throu^  mandatory  acceptance  of 
special  services  when  other  alternatives 
are  provided;  this  concern  does  not 
reach  to  the  provision  of  medical 
treatment  for  the  disabling  condition 
itself. 

Paragraph  (f)  provides  that  a  public 
entity  may  not  place  a  surcharge  on  a 
particular  individual  with  a  disabiUfy,  or 
any  group  of  individuals  with 
disabiUties,  to  cover  any  costs  of 
measures  required  to  provide  that 
individual  or  group  with  the 
nondiscriminatory  treatment  required  by 
the  Act  or  this  part.  Such  measures  may 
include  the  provision  of  auxiUary  aids  or 
of  modifications  required  to  provide 
program  accessibility. 

Several  commenters  asked  for 
clarification  that  the  costs  of  interpreter 
services  may  not  be  assessed  as  an 
element  of  "court  costs."  The 
Department  has  already  recognized  that 
imposition  of  the  cost  of  courtroom 
interpreter  services  is  impermissible 
under  section  504.  The  preamble  to  the 
Department's  section  504  regulation  for 
its  federally  assisted  programs  states 
that  where  a  court  system  has  an 
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obligation  to  provide  qualified 
interpreters,  "it  has  the  corresponding 
responsibility  to  pay  for  the  services  of 
the  interpreters."  (45  FR  37630  (June  3, 
1980)).  Accordingly,  recouping  the  costs 
of  interpreter  services  by  assessing  them 
as  part  of  court  costs  would  also  be 
prohibited. 

Paragraph  (g),  which  prohibits 
discrimination  on  the  basis  of  an 
individual's  or  entity's  known 
relationship  or  association  with  an 
individual  with  a  disability,  is  based  on 
sections  102(b)(4)  and  302(b)(1)(E)  of  the 
ADA.  This  paragraph  was  not  contained 
in  the  proposed  rule.  The  individuals 
covered  under  this  paragraph  are  any 
individuals  who  are  discriminated 
against  because  of  their  known 
association  with  an  individual  with  a 
disability.  For  example,  it  would  be  a 
violation  of  this  paragraph  for  a  local 
government  to  refuse  to  allow  a  theater 
company  to  use  a  school  auditorium  on 
the  grounds  that  the  company  had 
recently  performed  for  an  audience  of 
individuals  with  HIV  disease. 

This  protection  is  not  limited  to  those 
who  have  a  familial  relationship  with 
the  individual  who  has  a  disability. 
Congress  considered,  and  rejected, 
amendments  that  would  have  limited 
the  scope  of  this  provision  to  specific 
associations  and  relationships. 
Therefore,  if  a  pubhc  entity  refuses 
admission  to  a  person  with  cerebral 
palsy  and  his  or  her  companions,  the 
companions  have  an  independent  right 
of  action  under  the  ADA  and  this 
section. 

During  the  legislative  process,  the 
term  "entity"  was  added  to  section 
302(b)(1)(E)  to  clarify  that  the  scope  of 
the  provision  is  intended  to  encompass 
not  only  persons  who  have  a  knowm 
association  with  a  person  with  a 
disability,  but  also  entities  that  provide 
services  to  or  are  otherwise  associated 
with  such  individuals.  This  provision 
was  intended  to  ensure  that  entities 
such  as  health  care  providers, 
employees  of  social  service  agencies, 
and  others  who  provide  professional 
services  to  persons  with  disabilities  are 
not  subjected  to  discrimination  because 
of  their  professional  association  with 
persons  with  disabilities. 

Section  35.131    Illegal  Use  of  Drugs 

Section  35.131  effectuates  section  510 
of  the  ADA.  which  clarifies  the  Act's 
application  to  people  who  use  drugs 
illegally.  Paragraph  (a)  provides  that  this 
part  does  not  prohibit  discrimination 
based  on  an  individual's  current  illegal 
use  of  drugs. 

The  Act  and  the  regulation  distinguish 
between  illegal  use  of  drugs  and  the 
legal  use  of  substances,  whether  or  not 


those  substances  are  "controlled 
substances."  as  defined  in  the 
Controlled  Substances  Act  (21  U.S.C. 
612).  Some  controlled  substances  are 
prescription  drugs  that  have  legitimate 
medical  uses.  Section  35.131  does  not 
affect  use  of  controlled  substances 
pursuant  to  a  valid  prescription  under 
supervision  by  a  licensed  health  care 
professional,  or  other  use  that  is 
authorized  by  the  Controlled  Substances 
Act  or  any  other  provision  of  Federal 
law.  It  does  apply  to  illegal  use  of  those 
substances,  as  well  as  to  illegal  use  of 
controlled  substances  that  are  not 
prescription  drugs.  The  key  question  is 
whether  the  individual's  use  of  the 
substance  is  illegal,  not  whether  the 
substance  has  recognized  legal  uses. 
Alcohol  is  not  a  controlled  substance,  so 
use  of  alcohol  is  not  addressed  by 
§  35.131  (although  alcoholics  are 
individuals  with  disabilities,  subject  to 
the  protections  of  the  statute). 

A  distinction  is  also  made  between 
the  use  of  a  substance  and  the  status  of 
being  addicted  to  that  substance. 
Addiction  is  a  disability,  and  addicts  are 
individuals  with  disabiUties  protected 
by  the  Act.  The  protection,  however, 
does  not  extend  to  actions  based  on  the 
illegal  use  of  the  substance.  In  other 
words,  an  addict  carmot  use  the  fact  of 
his  or  her  addiction  as  a  defense  to  an 
action  based  on  illegal  use  of  drugs.  This 
distinction  is  not  artificial.  Congress 
intended  to  deny  protection  to  people 
who  engage  in  the  illegal  use  of  drugs, 
whether  or  not  they  are  addicted,  but  to 
provide  protection  to  addicts  so  long  as 
they  are  not  currently  using  drugs. 

A  third  distinction  is  the  difficult  one 
between  current  use  and  former  use. 
The  definition  of  "current  illegal  use  of 
drugs"  in  S  35.104.  which  is  based  on  the 
report  of  the  Conference  Committee. 
H.R.  Conf.  Rep.  No.  596. 101st  Cong..  2d 
Sess.  64  (1990)  (hereinafter  "Conference 
report"),  is  "illegal  use  of  drugs  that 
occurred  recently  enough  to  justify  a 
reasonable  behef  that  a  person's  drug 
use  is  current  or  that  continuing  use  is  a 
real  and  ongoing  problem." 

Paragraph  (a)(2)(i)  specifies  that  an 
individual  who  has  successfully 
completed  a  supervised  drug 
rehabilitation  program  or  has  otherwise 
been  rehabilitated  successfully  and  who 
is  not  engaging  in  current  illegal  use  of 
drugs  is  protected.  Paragraph  (a)(2)(ii) 
clarifies  that  an  individual  who  is 
currently  participating  in  a  supervised 
rehabilitation  program  and  is  not 
engaging  in  current  illegal  use  of  drugs  is 
protected.  Paragraph  (a)(2)(iii)  provides 
that  a  person  who  is  erroneously 
regarded  as  engaging  in  current  illegal 
use  of  drugs,  but  who  is  not  engaging  in 
such  use.  is  protected. 


Paragraph  (b)  provides  a  limited 
exception  to  the  exclusion  of  current 
illegal  users  of  drugs  from  the 
protections  of  the  Act  It  prohibits  denial 
of  health  services,  or  services  provided 
in  connection  with  drug  rehabilitation  to 
an  individual  on  the  basis  of  current 
illegal  use  of  drugs,  if  the  individual  is 
otherwise  entided  to  such  services.  A 
health  care  facility,  such  as  a  hospital  or 
clinic,  may  not  refuse  treatment  to  an 
individual  in  need  of  the  services  it 
provides  on  the  grounds  that  the 
individual  is  illegally  using  drugs,  but  it 
is  not  required  by  this  section  to  provide 
services  that  it  does  not  ordinarily 
provide.  For  example,  a  health  care 
facility  that  specializes  in  a  particular 
type  df  treatment  such  as  care  of  bum 
victims,  is  not  required  to  provide  drug 
rehabilitation  services,  but  it  cannot 
refuse  to  treat  a  individual's  bums  on 
the  grounds  that  the  individual  is 
illegally  using  drugs. 

Some  commenters  pointed  out  that 
abstention  from  the  use  of  drugs  is  an 
essential  condition  of  participation  in 
some  drug  rehabilitation  programs,  and 
may  be  a  necessary  requirement  in 
inpatient  or  residential  settings.  The 
Department  believes  that  this  comment 
is  well-founded.  Congress  clearly 
intended  to  prohibit  exclusion  from  drug 
treatment  programs  of  the  very 
individuals  who  need  such  programs 
because  of  their  use  of  dmgs,  but.  once 
an  individual  has  been  admitted  to  a 
program,  abstention  may  be  a  necessary 
and  appropriate  condition  to  continued 
participation.  The  final  rule  therefore 
provides  that  a  drug  rehabilitation  or 
treatment  program  may  prohibit  illegal 
use  of  drugs  by  individuals  while  they 
are  participating  in  the  program. 

Paragraph  (c)  expresses  Congress' 
intention  that  the  Act  be  neutral  with 
respect  to  testing  for  iUegal  use  of  drugs. 
This  paragraph  implements  the 
provision  in  section  510(b]  of  the  Act 
that  allows  entities"to  adopt  or 
administer  reasonable  policies  or 
procedures,  including  but  not  limited  to 
drug  testing,"  that  ensure  that  an 
individual  who  is  participating  in  a 
supervised  rehabilitation  program,  or 
who  has  completed  such  a  program  or 
otherwise  been  rehabihtated 
successfully  is  no  longer  engaging  in  the 
illegal  use  of  drugs.  The  section  is  not  to 
be  "construed  to  encourage,  prohibit 
restrict  or  authorize  the  conducting  of 
testing  for  the  illegal  use  of  drugs." 

Paragraph  35.131(c)  clarifies  that  it  is 
not  a  violation  of  this  part  to  adopt  or 
administer  reasonable  policies  or 
procedures  to  ensure  that  an  individual 
who  formerly  engaged  in  the  illegal  use 
of  drugs  is  not  currently  engaging  in 


illegal  use  of  drugs.  Any  sucl 
procedures  must  of  course,  b 
reasonable,  and  must  be  desi 
identify  accurately  the  illegal 
drugs.  This  paragraph  does  n 
authorize  inquiries,  tests,  or  < 
procedures  that  would  disclo 
substances  that  are  not  conti 
substances  or  are  taken  undc 
supervision  by  a  hcensed  h& 
professional  or  other  uses  ai 
the  Controlled  Substances  A 
provisions  of  Federal  law,  be 
uses  are  not  included  in  the  ( 
"illegal  use  of  drugs."  A  com 
aigued  that  the  rule  should  p 
testing  for  lawful  use  of  pres< 
drugs,  but  most  commenters 
that  tests  must  be  limited  to  \ 
use  in  order  to  avoid  revealii 
lawful  use  of  prescription  me 
to  treat  disabilities. 

Section  35.132    Smoking 

Section  35.132  restates  the 
clarification  in  section  501(b] 
that  the  Act  does  not  preclud 
prohibition  of,  or  imposition 
restrictions  on,  smoking  in 
transportation  covered  by  tit 
commenters  argued  that  this 
too  limited  in  scope,  and  thai 
regulation  should  prohibit  sn 
facilities  used  by  public  entil 
.  reference  to  smoking  in  secti 
however,  merely  clarifies  the 
does  not  require  public  entiti 
accommodate  smokers  by  p€ 
them  to  smc^ce  in  transportat 
facilities,   j  | 

Section  35.133    Maintenanct 
Accessible  Features 

Section  35.133  provides  thi 
entity  shall  maintain  in  open 
working  condition  those  feat 
facilities  and  equipment  that 
required  to  be  readily  access 
usable  by  persons  with  disat 
the  Act  or  this  part.  The  Act 
that  to  the  maximum  extent 
facilities  must  be  accessible 
usable  by,  individuals  with  d 
This  section  recognizes  that : 
sufficient  to  pro\  ide  features 
accessible  routes,  elevators, 
those  features  are  not  mainti 
marmer  that  enables  individi 
disabilities  to  use  them.  Inop 
elevators,  locked  accessible 
"accessible"  routes  that  are  ( 
by  furniture,  filing  cabinets.  < 
plants  are  neither  "accessibl 
"usable  by"  individuals  with 
disabihties. 

Some  commenters  object© 
section  appeared  to  establisl 
absolute  requirement  and  sm 
language  from  the  preamble 
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Paragraph  (b)  provides  a  limited 
exception  to  the  exclusion  of  current 
illegal  users  of  drugs  from  the 
protections  of  the  Act  It  prohibits  denial 
of  health  services,  or  services  provided 
in  connection  with  drug  rehabilitation  to 
an  individual  on  the  basis  of  current 
illegal  use  of  drugs,  if  the  individual  is 
otherwise  entided  to  such  services.  A 
health  care  facility,  such  as  a  hospital  or 
clinic,  may  not  refuse  treatment  to  an 
individual  in  need  of  the  services  it 
provides  on  the  grounds  that  the 
individual  is  illegally  using  drugs,  but  it 
is  not  required  by  this  section  to  provide 
services  that  it  does  not  ordinarily 
provide.  For  example,  a  health  care 
facility  that  specializes  in  a  particular 
type  cJf  treatment  such  as  care  of  bum 
victims,  is  not  required  to  provide  drug 
rehabilitation  services,  but  it  cannot 
refuse  to  treat  a  individual's  bums  on 
the  grounds  that  the  individual  is 
illegally  using  drugs. 

Some  commenters  pointed  out  that 
abstention  from  the  use  of  drugs  is  an 
essential  condition  of  participation  in 
some  drug  rehabihtation  programs,  and 
may  be  a  necessary  requirement  in 
inpatient  or  residential  settings.  The 
Department  believes  that  this  comment 
is  well-founded.  Congress  clearly 
intended  to  prohibit  exclusion  from  drug 
treatment  programs  of  the  very 
individuals  who  need  such  programs 
because  of  their  use  of  dmgs,  but,  once 
an  individual  has  been  admitted  to  a 
program,  abstention  may  be  a  necessary 
and  appropriate  condition  to  continued 
participation.  The  final  rule  therefore 
provides  that  a  drug  rehabilitation  or 
treatment  program  may  prohibit  illegal 
use  of  drugs  by  individuals  while  they 
are  participating  in  the  program. 

Paragraph  (c)  expresses  Congress" 
intention  that  the  Act  be  neutral  with 
respect  to  testing  for  illegal  use  of  drugs. 
This  paragraph  implements  the 
provision  in  section  510(b]  of  the  Act 
that  allows  entities  "to  adopt  or 
administer  reasonable  policies  or 
procedures,  including  but  not  limited  to 
drug  testing,"  that  ensure  that  an 
individual  who  is  participating  in  a 
supervised  rehabilitation  program,  or 
who  has  completed  such  a  program  or 
otherwise  been  rehabihtated 
successfully  is  no  longer  engaging  in  the 
illegal  use  of  drugs.  The  section  is  not  to 
be  "construed  to  encourage,  prohibit 
restrict  or  authorize  the  conducting  of 
testing  for  the  illegal  use  of  drugs." 

Paragraph  35.131(c)  clarifies  that  it  is 
not  a  violation  of  this  part  to  adopt  or 
administer  reasonable  pohcies  or 
procedures  to  ensure  that  an  individual 
who  formerly  engaged  in  the  illegal  use 
of  drugs  is  not  currently  engaging  in 


illegal  use  uf  drugs.  Any  such  policies  or 
procedures  must,  of  course,  be 
reasonable,  and  must  be  designed  to 
identify  acsurately  the  illegal  use  of 
drugs.  This  paragraph  does  not 
authorize  inquiries,  tests,  or  other 
procedures  diat  would  disclose  use  of 
substances  that  are  not  controlled 
substances  or  are  taken  under 
supervision  by  a  hcensed  health  care 
professional,  or  other  uses  authorized  by 
the  Controlled  Substances  Act  or  other 
provisions  of  Federal  law,  because  such 
uses  are  not  included  in  the  definition  of 
"illegal  use  of  drugs."  A  commenter 
aijued  that  the  rule  should  permit 
testing  for  lawful  use  of  prescription 
drugs,  but  ntost  commenters  preferred 
that  tests  must  be  limited  to  unlawful 
use  in  order  to  avoid  revealing  the 
lawful  use  of  prescription  medicine  used 
to  treat  disabilities. 

Section  35.132    Smoking 

Section  35.132  restates  the 
clarification  in  section  501(b)  of  the  Act 
that  the  Act  does  not  preclude  the 
prohibition  of,  or  imposition  of 
restrictions  on,  smoking  in 
transportation  covered  by  title  II.  Some 
commenters  argued  that  this  section  is 
too  limited  in  scope,  and  that  the 
regulation  should  prohibit  smoking  in  all 
facilities  used  by  public  entities.  The 
reference  to  smoking  in  section  501, 
however,  merely  clarifies  that  the  Act 
does  not  require  public  entities  to 
accommodate  smokers  by  permitting 
them  to  smoke  in  transportation 
facilities,   i 

Section  35.133    Maintenance  of 
Accessible  Features 

Section  35.133  provides  that  a  public 
entity  shall  maintain  in  operable 
working  condition  those  features  of 
facilities  and  equipment  that  are 
required  to  be  readily  accessible  to  and 
usable  by  persons  with  disabilities  by 
the  Act  or  this  part.  The  Act  requires 
that  to  the  maximum  extent  feasible, 
facilities  must  be  accessible  to.  and 
usable  by,  individuals  with  disabilities. 
This  section  recognizes  that  it  is  not 
sufficient  to  provide  features  such  as 
accessible  routes,  elevators,  or  ramps,  if 
those  features  are  not  maintained  in  a 
maimer  that  enables  individuals  viith 
disabilities  to  use  them.  Inoperable 
elevators^  locked  accessible  doors,  or 
"accessible  "  routes  that  are  obstructed 
by  furniture,  filing  cabinets,  or  potted 
plants  are  neither  "accessible  to"  nor 
"usable  by"  individuals  with 
disabihties. 

Some  commenters  objected  that  this 
section  appeared  to  establish  an 
absolute  requirement  and  suggested  that 
language  from  the  preamble  be  included 


in  the  text  of  the  regulation.  It  is,  of 
course,  impossible  to  guarantee  that 
mechanical  devices  will  never  fail  to 
operate.  Paragraph  (b)  of  the  final 
regulation  provides  that  this  section 
does  not  prohibit  isolated  or  temporary 
interruptions  in  service  or  access  due  to 
maintenance  or  repairs.  This  paragraph 
is  intended  to  clarify  that  temporary 
obstructions  or  isolated  instances  of 
mechanical  failure  would  not  be 
considered  violations  of  the  Act  or  this 
part.  However,  allowing  obstructions  or 
"out  of  service"  equipment  to  persist 
beyond  a  reasonable  period  of  time 
would  violate  this  part,  as  would 
repeated  mechanical  failures  due  to 
improper  or  inadequate  maintenance. 
Failure  of  the  public  entity  to  ensure  that 
accessible  routes  are  properly 
maintained  and  free  of  obstructions,  or 
failure  to  arrange  prompt  repair  of 
inoperable  elevators  or  other  equipment 
intended  to  provide  access  would  also 
violate  this  part. 

Other  commenters  requested  that  this 
section  be  expanded  to  include  specific 
requirements  for  inspection  and 
maintenance  of  eqiiipment  for  training 
staff  in  the  proper  operation  of 
equipment  aiui  for  maintenance  of 
specific  items.  The  Department  believes 
that  this  section  properly  establishes  the 
general  requirement  for  maintaining 
access  and  that  further  details  are  not 
necessary. 

Section  35.134    Retaliation  or  Coercion 

Section  35.134  implements  section  503 
of  the  ADA,  which  prohibits  retaliation 
against  any  individual  who  exercises  his 
or  her  rights  under  the  Act  This  section 
is  unchanged  from  the  proposed  rule. 
Paragraph  (a)  of  §  35.134  provides  that 
no  private  or  public  entity  shall 
discriminate  against  any  individual 
because  that  individual  has  exercised, 
his  or  her  right  to  oppose  any  act  or 
practice  made  unlawful  by  this  part  or 
because  that  individual  made  a  chaise, 
testified,  assisted,  or  participated  in  any 
manner  in  an  investigation,  proceeding, 
or  hearing  under  die  Act  or  this  part 

Paragraph  (b)  provides  that  no  private 
or  public  entity  shall  coerce,  intimidate, 
threaten,  or  interfere  with  any 
individual  in  the  exercise  of  his  or  her 
rights  under  this  part  or  because  that 
individual  aided  at  encouraged  any 
other  individual  in  the  exercise  or 
enjoyment  of  any  right  granted  or 
protected  by  the  Act  or  this  part. 

This  section  protects  not  only 
individuals  who  allege  a  violation  of  the 
Act  or  this  part,  but  also  any  individuals 
who  support  or  assist  them.  This  section 
applies  to  %XL  investigations  or 
proceedings  initiated  under  the  Act  or 
this  part  without  regard  to  the  idtimate 


resolution  of  the  underlying  allegations. 
Because  this  section  prohibits  any  act  of 
retaliation  or  coercion  in  response  to  an 
individual's  effort  to  exercise  rights 
established  by  the  Act  and  this  part  (or 
to  support  the  efforts  of  another 
individual),  the  section  ap>plies  not  only 
to  public  entities  subject  to  this  part  but 
also  to  persons  acting  in  an  individual 
capacity  or  to  private  entities.  For 
example,  it  would  be  a  violation  of  the 
Act  and  this  part  for  a  private  individual 
to  harass  or  intimidate  an  individual 
with  a  disability  in  an  effort  to  prevent 
that  individual  from  attending  a  concert 
in  a  State-owned  park.  It  would 
likewise,  be  a  violation  of  the  Act  and 
this  part  for  a  private  entity  to  take 
adverse  action  against  an  employee  who 
appeared  as  a  witness  on  behalf  of  an 
individual  who  sought  to  enforce  the 
Act. 

Section  35. 135    Personal  Devices  and 
Services 

The  final  rule  includes  a  new  {  35.135, 
entitles  "Personal  devices  and  serv  ices," 
which  states  that  the  provision  of 
personal  devices  and  services  is  not 
required  by  title  II.  This  new  section. 
which  serves  as  a  limitation  on  all  of  the 
requirements  of  the  regulation,  replaces 
S  35.160(b)(2)  of  the  proposed  rule, 
which  addressed  the  issue  of  personal 
devices  and  services  explicitly  only  in 
the  context  of  communicaGons.  The 
personal  devices  and  services  limitation 
was  intended  to  have  general 
application  in  the  proposed  rule  in  all 
contexts  where  it  was  relevant  The 
final  rule,  therefore,  clarifies  this  point 
by  including  a  general  provision  that 
will  explicitly  apply  not  only  to 
auxiliary  aids  and  services  but  across- 
the-board  to  include  other  relevant 
areas  such  as,  for  example, 
modifications  in  poUcies,  practices,  and 
procedures  {S  3S.130(b)(7)).  The 
language  of  {  35.135  parallels  an 
analogous  provision  in  the  Department's 
title  HI  regulaUons  (2B  CFR  36J06)  but 
preserves  the  explicit  reference  to 
"readers  for  personal  use  or  study"  in 
5  35.160(b)(2)  of  the  proposed  rule.  This 
section  does  not  preclude  the  short-term 
loan  of  personal  receivers  that  are  part 
of  an  assistive  listening  system. 

Subpart  C — Employment 

Section  35.140    Employment 
Discrimination  Prohibited 

Title  II  of  the  ADA  applies  to  all 
activities  of  pubUc  entities,  including 
their  employment  practices.  The 
proposed  rule  cross-referenced  the 
definitions,  requirements,  and 
procedures  of  title  i  of  the  ADA.  as 
established  by  the  Equal  Employment 
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Opportxinity  Commission  in  29  CFR  part 
1630.  This  proposal  would  have  resulted 
in  use.  under  j  35.140.  of  the  title  I 
definition  of  "employer,"  so  that  a 
public  entity  with  25  or  more  employees 
would  have  become  subject  to  the 
requirements  of  S  35.140  on  July  26. 1992, 
one  with  15  to  24  employees  on  July  26, 
1994.  and  one  with  fewer  than  15 
employees  would  have  been  e.xcluded 
completely. 

The  Department  received  comments 
objecting  to  this  approach.  The 
commenters  asserted  that  Congress 
intended  to  establish  nondiscrimination 
requirements  for  employment  by  all 
public  entities,  including  those  that 
employ  fewer  than  15  employees;  and 
that  Congress  intended  the  employment 
requirements  of  title  II  to  become 
effective  at  the  same  time  that  the  other 
requirements  of  this  regulation 
become  effective,  January  26, 1992.  The 
Department  has  reexamined  the 
statutory  language  and  legislative 
history  of  the  ADA  on  this  issue  and  has 
concluded  that  Congress  intended  to 
cover  the  employment  practices  of  all 
public  entities  and  that  the  applicable 
effective  date  is  that  of  title  II. 

The  statutory  language  of  section 
204(b)  of  the  ADA  requires  the 
Department  to  issue  a  regulation  that  is 
consistent  with  the  ADA  and  the 
Department's  coordination  regulation 
under  section  504,  28  CFR  part  41.  The 
coordination  regulation  specifically 
requires  nondiscrimination  in 
employment.  28  CFR  41.52-41.55,  and 
does  not  limit  coverage  based  on  size  of 
employer.  Moreover,  under  all  section 
504  implementing  regulations  issued  in 
accordance  with  the  Department's 
coordination  regulation,  employment 
coverage  under  section  504  extends  to 
all  employers  with  federally  assisted 
progr.ims  or  activities,  regardless  of 
size,  and  the  effective  date  for  those 
employment  requirements  has  always 
been  the  same  as  the  effective  date  for 
nonemployment  requirements 
established  in  the  same  regulations.  The 
Department  therefore  concludes  that 
i  35.140  must  apply  to  all  public  entities 
upon  the  effective  date  of  this 
regulation. 

In  the  proposed  regulation  the 
Department  cross-referenced  the 
regulations  implementing  title  I  of  the 
ADA,  issued  by  the  Equal  Employment 
Opportunity  Commission  at  29  CFR  part 
1630,  as  a  compliance  standard  for 
9  35.140  because,  as  proposed,  the  scope 
of  coverage  and  effective  date  of 
coverage  under  title  II  would  have  been 
coextensive  with  title  I.  In  the  final 
regulation  this  language  is  modified 
slightly  Subparagraph  (1)  of  new 


paragraph  (b)  makes  it  clear  that  the 
standards  established  by  the  Equal 
Employment  Opportimity  Commission  in 
29  CFR  part  1630  will  be  the  applicable 
compliance  standards  if  the  public 
entity  is  subject  to  title  I.  If  the  public 
entity  is  not  covered  by  title  I.  or  until  it 
is  covered  by  title  I,  subparagraph  (b)(2) 
cross-references  section  504  standards 
for  what  constitutes  employment 
discrimination,  as  established  by  the 
Department  of  Justice  in  28  CFR  part  41. 
Standards  for  title  I  of  the  ADA  and 
section  504  of  the  Rehabilitation  Act  are 
for  the  most  part  identical  because  title  I 
of  the  ADA  was  based  on  requirements 
set  forth  in  regulations  implementing 
section  504. 

The  Department,  together  with  the 
other  Federal  agencies  responsible  for 
the  enforcement  of  Federal  laws 
prohibiting  employment  discrimination 
on  the  basis  of  disability,  recognizes  the 
potential  for  jurisdictional  overlap  that 
exists  with  respect  to  coverage  of  public 
entities  and  the  need  to  avoid  problems 
related  to  overlapping  coverage.  The 
other  Federal  agencies  include  the  Equal 
Employment  Opportunity  Commission, 
which  is  the  agency  primarily 
responsible  for  enforcement  of  title  I  of 
the  ADA.  the  Department  of  Labor, 
which  is  the  agency  responsible  for 
enforcement  of  section  503  of  the 
Rehabilitation  Act  of  1973,  and  26 
Federal  agencies  with  programs  of 
Federal  financial  assistance,  which  are 
responsible  for  enforcing  section  504  in 
those  programs.  Section  107  of  the  ADA 
requires  that  coordination  mechanisms 
be  developed  in  connection  with  the 
administrative  enforcement  of 
confplaints  alleging  discrimination  under 
title  I  and  complaints  alleging 
discrimination  in  employment  in 
violation  of  the  Rehabilitation  Act. 
Although  the  ADA  does  not  specifically 
require  inclusion  of  employment 
complaints  under  title  II  in  the 
coordinating  mechanisms  required  by 
title  I,  Federal  investigations  of  title  II 
employment  complaints  will  be 
coordinated  on  a  government-wide  basis 
also.  The  Department  is  currently 
working  with  the  EEOC  and  other 
affected  Federal  agencies  to  develop 
effective  coordinating  mechanisms,  and 
final  regulations  on  this  issue  will  be 
issued  on  or  before  January  26, 1992. 

Subpart  D— Program  Accessibility 

Section  35.149    Discrimination 
Prohibited 

Section  35.149  states  the  general 
nondiscrimination  principle  underlying 
the  program  accessibility  requirements 
of  §5  35.150  and  35.151. 


Section  35. 150    Existing  Facilities 

Consistent  with  section  204(b)  of  the 
Act.  this  regulation  adopts  the  program 
accessibility  concept  found  in  the 
section  504  regulations  for  federally 
conducted  programs  or  activities  (e.g.,  28 
CFR  part  39).  The  concept  of  "program 
accessibility"  was  first  used  in  the 
section  504  regulation  adopted  by  the 
Department  of  Health,  Education,  and 
Welfare  for  its  federally  assisted 
programs  and  activities  in  1977.  It 
allowed  recipients  to  make  their 
federally  assisted  programs  and 
activities  available  to  individuals  with 
disabilities  without  extensive  retrofitting 
of  their  existing  buildings  and  facihties, 
by  offering  those  programs  through 
alternative  methods.  Program 
accessibility  has  proven  to  be  a  useful 
approach  and  was  adopted  in  the 
regxilations  issued  for  programs  and 
activities  conducted  by  Federal 
Executive  agencies.  The  Act  provides 
that  the  concept  of  program  access  will 
continue  to  apply  with  respect  to 
facilities  now  in  existence,  because  the 
cost  of  retrofitting  existing  facilities  is 
often  prohibitive. 

Section  35.150  requires  that  each 
service,  program,  or  activity  conducted 
by  a  public  entity,  when  viewed  in  its 
entirety,  be  readily  accessible  to  and 
usable  by  individuals  with  disabilities. 
The  regulation  makes  clear,  however, 
that  a  public  entity  is  not  required  to 
make  each  of  its  existing  facilities 
accessible  (5  35.150(a)(1)).  Unhke  title  III 
of  the  Act,  which  requires  public 
accommodations  to  remove 
architectural  barriers  where  such 
removal  is  "readily  achievable,"  or  to 
provide  goods  and  services  through 
alternative  methods,  where  those 
methods  are  "readily  achievable,"  title  II 
requires  a  public  entity  to  make  its 
programs  accessible  in  all  cases,  except 
where  to  do  so  would  result  in  a 
fundamental  alteration  in  the  nature  of 
the  program  or  in  undue  financial  and 
administrative  burdens.  Congress 
intended  the  "undue  burden"  standard 
in  title  II  to  be  significantly  higher  than 
the  "readily  achievable"  standard  in 
title  III.  Thus,  although  title  11  may  not 
require  removal  of  barriers  in  some 
cases  where  removal  would  be  required 
under  title  III.  the  program  access 
requirement  of  title  II  should  enable 
individuals  with  disabilities  to 
participate  in  and  benefit  from  the 
services,  programs,  or  activities  of 
public  entities  in  all  but  the  most 
unusual  cases. 

Paragraph  (a)(2),  which  estabhshes  a 
special  limitation  on  the  obligation  to 
ensure  program  accessibility  in  historic 


preservation  programs,  is  disf 
below  in  connection  with  par 

Paragraph  (a)(3),  which  is  t 
the  section  504  regulations  fo: 
conducted  programs,  genera!! 
case  law  that  defines  the  sco; 
public  entity's  obligation  to  e 
program  accessibility.  This  pi 
provides  that,  in  meeting  the 
accessibility  requirement,  a  p 
is  not  required  to  take  any  ac 
would  result  in  a  fundaments 
in  the  nature  of  its  service,  pr 
activity  or  in  undue  financial 
administrative  burdens.  A  sir 
limitation  is  provided  in  §  35. 

This  paragraph  does  not  es 
absolute  defense;  it  does  not 
public  entity  of  all  obligation: 
individuals  with  disabilities, 
public  entity  is  not  required  t 
actions  that  would  result  in  a 
fundamental  altra-ation  in  the 
service,  program,  or  activity  < 
financial  and  administrative 
nevertheless  must  take  any  o 
necessary  to  ensure  that  indi 
with  disabilities  receive  the  b 
services  provided  by  the  pub 

It  is  the  Department's  view 
compliance  with  S  35.150(a).  J 
compliance  with  the  correspc 
provisions  of  the  section  504 
for  federally  conducted  progr 
in  most  cases  not  result  in  un 
financial  and  administrative ' 
a  public  entity.  In  determinii^ 
financial  and  administrative 
undue,  all  public  entity  resou 
available  for  use  in  the  fundi 
operation  of  the  service,  prog 
activity  should  be  considered 
burden  of  proving  that  compl 
paragraph  (a)  of  8  35.150  woi 
fundamentally  alter  the  natm 
service,  program,  or  activity  ( 
result  in  uitdue  financial  and 
administrative  burdens  rests 
public  entity. 

The  decision  that  complian 
result  in  such  alteration  or  bt 
be  made  by  the  head  of  the  p 
or  his  or  her  designee  and  mi 
accompanied  by  a  written  sti 
the  reasons  for  reachi.".g  that 
The  Department  recognizes  t! 
of  identifying  die  official  resp 
this  determination,  given  the 
organizational  forms  that  ma 
by  public  entities  arKi  their  c( 
The  intention  of  this  paragra] 
the  determination  must  be  mi 
high  level  official,  no  lower  tl 
Department  head,  having  buc 
authority  and  responsibility  i 
spending  decisions. 

Any  person  who  believes  t 
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Section  35. 150    Existing  Facilities 

Consistent  with  section  204(b)  of  the 
Act,  this  regulation  adopts  the  program 
accessibility  concept  found  in  the 
section  504  regulations  for  federally 
conducted  programs  or  activities  (e.g.,  28 
CFR  part  39).  The  concept  of  "program 
accessibility"  was  first  used  in  the 
section  504  regulation  adopted  by  the 
Department  of  Health,  Education,  and 
Welfare  for  its  federally  assisted 
programs  and  activities  in  1977.  It 
allowed  recipients  to  make  their 
federally  assisted  programs  and 
activities  available  to  individuals  with 
disabilities  without  extensive  retrofitting 
of  their  existing  buildings  and  facihties, 
by  offering  those  programs  through 
alternative  methods.  Program 
accessibility  has  proven  to  be  a  useful 
approach  and  was  adopted  in  the 
regxilations  issued  for  programs  and 
activities  conducted  by  Federal 
Executive  agencies.  The  Act  provides 
that  the  concept  of  program  access  will 
continue  to  apply  with  respect  to 
facilities  now  in  existence,  because  the 
cost  of  retrofitting  existing  facilities  is 
often  prohibitive. 

Section  35.150  requires  that  each 
service,  program,  or  activity  conducted 
by  a  public  entity,  when  viewed  in  its 
entirety,  be  readily  accessible  to  and 
usable  by  individuals  with  disabilities. 
The  regulation  makes  clear,  however, 
that  a  public  entity  is  not  required  to 
make  each  of  its  existing  facilities 
accessible  (5  35.150(a)(1)).  Unlike  title  III 
of  the  Act,  which  requires  public 
accommodations  to  remove 
architectural  barriers  where  such 
removal  is  "readily  achievable,"  or  to 
provide  goods  and  services  through 
alternative  methods,  where  those 
methods  are  "readily  achievable,"  title  II 
requires  a  public  entity  to  make  its 
programs  accessible  in  all  cases,  except 
where  to  do  so  would  result  in  a 
fundamental  alteration  in  the  nature  of 
the  program  or  in  undue  financial  and 
administrative  burdens.  Congress 
intended  the  "undue  burden"  standard 
in  title  II  to  be  significantly  higher  than 
the  "readily  achievable"  standard  in 
title  III.  Thus,  although  title  11  may  not 
require  removal  of  barriers  in  some 
cases  where  removal  would  be  required 
under  title  III,  the  program  access 
requirement  of  title  II  should  enable 
individuals  with  disabilities  to 
participate  in  and  benefit  from  the 
services,  programs,  or  activities  of 
public  entities  in  all  but  the  most 
unusual  cases. 

Paragraph  (a)(2).  which  estabhshes  a 
special  limitation  on  the  obligation  to 
ensure  program  accessibility  in  historic 


preservation  programs,  is  discussed 
below  in  cormectkm  with  paragraph  (b). 

Paragraph  {a)(3),  which  is  taken  from 
the  section  504  regulations  for  federally 
condncted  programs,  generally  codifies 
case  law  that  defines  the  scope  of  the 
public  entity's  obligation  to  ensure 
program  accessibility.  This  paragraph 
provides  that,  in  meeting  the  program 
accessibility  requirement,  a  public  entity 
is  not  required  to  take  any  action  that 
would  result  in  a  fundamental  alteration 
in  the  nature  of  its  service,  program,  or 
activity  or  in  undue  financial  and 
administrative  burdens.  A  similar 
limitation  is  provided  in  §  35.164. 

This  paragraph  does  not  establish  an 
absolute  defense;  it  does  not  relieve  a 
public  entity  of  all  obligations  to 
individuals  with  disabilities.  Although  a 
public  entity  is  not  required  to  take 
actions  that  would  result  in  a 
funda.Tiental  altra'ation  in  the  nature  of  a 
service,  program,  or  activity  or  in  undue 
financial  and  administrative  burdens,  it 
nevertheless  must  take  any  other  steps 
necessary  to  ensure  that  individuals 
with  disabilities  receive  the  benefits  or 
services  provided  by  the  public  entity. 

It  is  the  Department's  view  that 
compliance  with  S  3S.150(a),  like 
compliance  with  the  corresponding 
provisions  of  the  section  504  regulations 
for  federally  conducted  programs,  would 
in  most  cases  not  result  in  undue 
financial  and  administrative  burdens  on 
a  public  entity.  In  determining  whether 
financial  and  administrative  burdens  are 
undue,  all  public  entity  resources 
available  for  use  in  the  funding  and 
operation  of  the  service,  program,  or 
activity  should  be  considered.  The 
burden  of  proving  that  compliance  with 
paragraph  (a)  of  5  35.150  would 
fundamentally  alter  the  nature  of  a 
service,  program,  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens  rests  with  die 
pubhc  entity. 

The  decision  that  compliance  would 
result  in  such  alteration  or  burdens  must 
be  made  by  the  head  of  the  public  entity 
or  his  or  her  designee  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
The  Department  recognizes  the  difficulty 
of  identifying  die  official  responsible  for 
this  determination,  given  the  variety  of 
organizational  forms  that  may  be  taken 
by  public  entities  artd  their  components. 
The  intention  of  this  paragraph  is  that 
the  determination  must  be  made  by  a 
high  level  official,  no  lower  than  a 
Department  head,  having  budgetary 
authority  and  responsibility  for  making 
spending  decisions. 

Any  person  who  believes  that  he  or 
she  or  any  specific  class  of  persons  has 
been  in|ured  by  tlie  public  entity  head's 


decision  or  failure  to  m^e  a  decision 
may  file  a  complaint  under  the 
compliance  procedures  established  in 
subpart  F. 

Paragraph  (bKl)  sets  forth  a  number 
of  means  by  which  program 
accessibility  may  be  achieved,  including 
redesign  of  equipment,  reassignment  of 
services  to  accessible  buildings,  and 
provision  of  aides. 

The  Department  wishes  to  clarify  that, 
consistent  with  longstanding 
interpretation  of  section  504,  carrying  an 
individual  with  a  disability  is 
considered  an  ineffective  and  therefore 
an  unacceptable  method  for  achieving 
program  accessibility.  Department  of 
Health,  Education,  and  Welfare.  Office 
of  Civil  Rights,  Policy  Interpretation  No. 
4.  43  FR  36035  (August  14, 1978). 
Carrying  will  be  permitted  only  in 
manifestly  exceptional  cases,  and  only  if 
all  personnel  who  are  permitted  to 
participate  in  canying  an  individual 
with  a  disability  are  formally  instructed 
on  the  safest  and  least  humiliating 
means  of  carrying.  "Manifestly 
exceptional"  cases  in  which  carrying 
would  be  permitted  might  include,  for 
example,  programs  conducted  in  unique 
facilities,  such  as  an  oceanographic 
vessel  for  which  structural  changes  and 
devices  necessary  to  adapt  the  facility 
for  use  by  individuals  with  mobility 
impairments  are  unavailable  or 
prohibitively  expensive.  Carrying  is  not 
permitted  as  an  alternative  to  structural 
modifications  such  as  installation  of  a 
ramp  or  a  chairlift. 

In  choosing  among  methods,  the 
public  entity  shall  give  priority 
consideration  to  those  that  vnll  be 
consistent  wiih  provision  of  services  in . 
the  most  integrated  setting  appropriate 
to  the  needs  of  individuals  with 
disabilities.  Structural  changes  in 
existing  facilities  are  required  only 
when  there  is  no  other  feasible  way  to 
make  the  public  entity's  program 
accessible.  (It  should  be  noted  that 
"structural  changes"  include  all  physical 
changes  to  a  facility:  the  term  does  not 
refer  only  to  changes  to  structural 
features,  such  as  removal  of  or 
alteration  to  a  load-bearing  structural 
member.)  The  requirements  of  i  35.151 
for  alterations  apply  to  structunal 
changes  underlaid  to  comply  w^ith  this 
section.  The  public  entity  may  comply 
with  the  program  accessibility 
requirement  by  delivering  services  at 
alternate  accessible  sites  or  making 
home  visits  as  appropriate. 

Historic  Preservation  Programs 

In  order  to  avoid  possible  conflict 
between  the  congressional  mandates  to 
preserve  historic  properties,  on  the  one 


hand,  and  to  eliminate  discrimination 
against  individuals  with  disabilities  on 
the  other,  paragraph  (aK2)  provides  ttiat 
a  public  entity  is  not  required  to  take 
any  action  that  would  threaten  or 
destroy  the  historic  significance  of  an 
historic  property.  The  special  limitation 
on  program  accessibility  set  forth  in 
paragraph  (aK2)  ta  applicable  only  to 
historic  preservation  programs,  as 
defined  in  5  35.104,  that  is,  programs 
that  have  preservation  of  historic 
properties  as  a  primary  purpose.  Narrow 
application  of  the  special  limitation  is 
justified  because  of  the  inherent 
fiexibility  of  the  program  accessibihty 
requirement.  Where  historic 
preservation  is  not  a  primary  purpose  of 
the  program,  the  public  entity  is  not 
required  to  use  a  particular  facility.  It 
can  relocate  all  or  part  of  its  program  to 
an  accessible  facility,  make  home  visits, 
or  use  other  standard  methods  of 
achieving  program  accessibility  without 
making  structural  alterations  that  might 
threaten  or  destroy  significant  historic 
features  of  the  historic  property.  Ilius. 
government  programs  located  in  historic 
properties,  such  as  an  historic  State 
capitoL  are  not  excused  from  the 
requirement  for  program  access. 

Paragraph  (a)(2),  tiierefore,  will  apply 
only  to  those  programs  that  uniquely 
concern  the  preservation  and  experience 
of  the  historic  property  itself.  Because 
the  primary  benefit  of  an  historic 
preservation  program  is  fte  experience 
of  the  historic  property,  paragraph  (b)(2) 
requires  the  public  entity  to  give  priority 
to  methods  of  providing  program 
accessibility  that  permit  individuals 
with  disabilities  to  have  physical  access 
to  the  historic  propert>'.  "This  priority  on 
physical  access  may  also  be  viewed  as  a 
specific  application  of  the  general 
requirement  that  the  public  entity 
administer  programs  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
disabilities  {§  35.130(d)).  Only  when 
providing  physical  access  would 
threaten  or  destroy  the  historic 
significance  of  an  historic  property,  or 
would  result  in  a  fundamental  alteration 
in  the  nature  of  the  program  or  in  undue 
financial  and  administrative  burdens, 
may  the  public  entity  adopt  alternative 
methods  for  providing  program 
accessibihty  that  do  not  ensure  physical 
access.  Examples  of  some  alternative 
methods  are  provided  in  paragraph 
(b)(2). 

Time  Periods 

Paragraphs  {c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibrility  requirement  Like  the 
regulations  for  federally  assisted 
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programs  (e.g.,  28  CFR  41.57(b)). 
paragraph  (c)  requires  the  public  entity 
to  make  any  necessary  structural 
changes  in  facilities  as  soon  as 
practicable,  but  in  no  event  later  than 
three  years  after  the  effective  date  of 
this  regulation. 

The  proposed  rule  provided  that, 
aside  from  structural  changes,  all  other 
necessary  steps  to  achieve  compliance 
with  this  part  must  be  taken  within  sixty 
days.  The  sixty  day  period  was  taken 
from  regulations  imple.menting  section 
534,  which  generally  were  effective  no 
more  than  thirty  days  after  publication. 
Because  this  regulation  will  not  be 
effective  until  January  26, 1992.  the 
Department  has  concluded  that  no 
additional  transition  period  for  non- 
structural changes  is  necessary,  so  the 
sixty  day  period  has  been  omitted  in  the 
final  rule.  Of  course,  this  section  does 
not  reduce  or  eliminate  any  obligations 
that  are  already  applicable  to  a  public 
entity  under  section  504. 

Where  structural  modifications  are 
required,  paragraph  (d)  requires  that  a 
transition  plan  be  developed  by  an 
entity  that  employs  50  or  more  persons, 
within  six  months  of  the  effective  date 
of  this  regulation.  The  legislative  history 
of  title  n  of  the  ADA  makes  it  clear  that, 
under  title  0.  "local  and  state 
governments  are  required  to  provide 
curb  cuts  on  public  streets."  Education 
and  Labor  report  at  84.  As  the  rationale 
for  the  provision  of  cuib  cuts,  the  House 
report  explains,  "The  employment, 
transportation,  and  public 
accommodation  sections  of  *  *  *  (the 
ADA)  would  be  meaningless  if  people 
who  use  wheelchairs  were  not  afforded 
the  opportunity  to  travel  on  and 
between  the  streets."  Id.  Section 
35.151(e),  which  establishes  accessibility 
requirements  for  new  construction  and 
alterations,  requires  that  all  newly 
constructed  or  altered  streets,  roads,  or 
highways  must  contain  curb  ramps  or 
other  sloped  areas  at  any  intersection 
havirg  curbs  or  other  barriers  to  entry 
from  a  street  level  pedestrian  walkway, 
and  all  newly  constructed  or  altered 
street  level  pedestrian  walkways  must 
have  curb  ramps  or  other  sloped  areas 
at  intersections  to  streets,  roads,  or 
highways.  A  new  paragraph  (d)(2)  has 
been  added  to  the  final  rule  to  clarify 
the  application  of  the  general 
requirement  for  program  accessibility  to 
the  provision  of  curb  cuts  at  existing 
crosswalks.  This  paragraph  requires  that 
the  transition  plan  include  a  schedule 
for  providing  curb  ramps  or  other  sloped 
areas  at  existing  pedestrian  walkways, 
giving  priority  to  walkways  serving 
entities  covered  by  the  Act,  including 
State  and  local  government  offices  and 


facilities,  transportation,  public 
accommodations,  and  employers, 
followed  by  walkways  serving  other 
areas.  Pedestrian  "walkways"  include 
locations  where  access  is  required  for 
use  of  public  transportation,  such  as  bus 
stops  that  are  not  located  at 
intersections  or  crosswalks. 

Similarly,  a  public  entity  should 
provide  an  adequate  number  of 
accessible  parking  spaces  in  existing 
parking  lots  or  garages  over  which  it  has 
jurisdiction. 

Paragraph  (d)(3)  provides  that,  if  a 
public  entity  has  already  completed  a 
transition  plan  required  by  a  regulation 
implementing  section  504.  the  transition 
plan  required  by  this  part  will  apply 
only  to  those  policies  and  practices  that 
were  not  covered  by  the  previous 
transition  plan.  Some  commenters 
suggested  that  the  transition  plan  should 
include  all  aspects  of  the  public  entity's 
operations,  including  those  that  may 
have  been  covered  by  a  previous 
transition  plan  under  section  504.  The 
Department  believes  that  such  a 
duplicative  requirement  would  be 
inappropriate.  Many  public  entities  may 
find,  however,  that  it  will  be  simpler  to 
include  all  of  their  operations  in  the 
transition  plan  than  to  attempt  to 
identify  and  exclude  specifically  those 
that  were  addressed  in  a  previous  plan. 
Of  course,  entities  covered  under 
section  504  are  not  shielded  from  their 
obligations  under  that  statute  merely 
because  they  are  included  under  the 
transition  plan  developed  under  this 
section. 

Section  35. 151    New  Construction  and 
Alterations 

Section  35.151  provides  that  those 
buildings  that  are  constructed  or  altered 
by,  on  behalf  of,  or  for  the  use  of  a 
public  entity  shall  be  designed, 
constructed,  or  altered  to  be  readily 
accessible  to  and  usable  by  individuals 
v.ith  disabilities  if  the  construction  was 
commenced  after  the  effective  date  of 
this  part.  Facilities  under  design  on  that 
dale  will  be  governed  by  this  section  if 
the  date  that  bids  were  invited  falls 
after  the  effective  date.  This 
interpretation  is  consistent  with  Federal 
practice  under  section  504. 

Section  35.151(c)  establishes  two 
standards  for  accessible  new 
construction  and  alteration.  Under 
paragraph  (c),  design,  construction,  or 
alteration  of  facilities  in  conformance 
with  the  Uniform  Federal  Accessibility 
Standards  (UFAS)  or  with  the 
Americans  with  Disabilities  Act 
Accessibihty  Guidelines  for  Buildings 
and  Facilities  (hereinafter  ADAAG) 
shall  be  deemed  to  comply  with  the 
requirements  of  this  section  with  respect 


to  those  facilities  except  that,  if  ADAAG 
is  chosen,  the  elevator  exemption 
contained  at  §§  36.401(d)  and  36.404 
does  not  apply.  ADAAG  is  the  standard 
for  private  buildings  and  was  issued  as 
guidelines  by  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  under  title  III  of  the 
ADA.  It  has  been  adopted  by  the 
Department  of  Justice  and  is  published 
as  appendix  A  to  the  Department's  title 
III  rule  in  today's  Federal  Register. 
Departures  from  particular  requirements 
of  these  standards  by  the  use  of  other 
methods  shall  be  permitted  when  it  is 
clearly  evident  that  equivalent  access  to 
the  facility  or  part  of  the  facility  is 
thereby  provided.  Use  of  two  standards 
is  a  departure  from  the  proposed  rule. 
The  proposed  rule  adopted  UFAS  as 
the  only  interim  accessibility  standard 
because  that  standard  was  referenced 
by  the  regulations  implementing  section 
504  of  the  Rehabilitation  Act 
promulgated  by  most  Federal  funding 
agencies.  It  is,  therefore,  familiar  to 
many  State  and  local  government 
entities  subject  to  this  rule.  The 
Department,  however,  received  many 
comments  objecting  to  the  adoption  of 
UFAS.  Commenters  pointed  out  that, 
except  for  the  elevator  exemption,  UFAS 
is  not  as  stringent  as  ADAAG.  Others 
suggested  that  the  standard  should  be 
the  same  to  lessen  confusion. 

Section  204(b)  of  the  Act  states  that 
title  II  regulations  must  be  consistent  not 
only  with  section  504  regulations  but 
also  with  "this  Act."  Based  on  this 
provision,  the  Department  has 
determined  that  a  public  entity  should 
be  entitled  to  choose  to  comply  either 
with  ADAAG  or  UFAS. 

Pubhc  entities  who  choose  to  follow 
ADAAG,  however,  are  not  entitled  to 
the  elevator  exemption  contained  in  title 
III  of  the  Act  and  implemented  in  the 
title  III  regulation  at  S  38.401(d)  for  new 
construction  and  §  36.404  for  alterations. 
Section  303(b)  of  title  III  states  that,  with 
some  exceptions,  elevators  are  not 
required  in  facilities  that  are  loss  than 
three  stories  or  have  less  than  3000 
square  feet  per  story.  The  section  504 
standard,  UFAS,  contains  no  such 
exemption.  Section  501  of  the  ADA 
makes  clear  that  nothing  in  the  Act  may 
be  construed  to  apply  a  lesser  standard 
to  public  entities  than  the  standards 
applied  under  section  504.  Because 
permitting  the  elevator  exemption  would 
clearly  result  in  application  of  a  lesser 
standard  than  that  applied  under  section 
504,  paragraph  (c)  states  that  the 
elevator  exemption  does  not  apply  when 
public  entities  choose  to  follow 
ADAAG.  Thus,  a  two-story  courthouse, 
whether  built  according  to  UFAS  or 


ADAAG,  must  be  constructe 
elevator.  It  should  be  noted  t 
Congress  did  not  include  an  i 
exemption  for  public  transit  { 
covered  by  subtitle  B  of  title 
covers  public  transportation 
by  public  entities,  providing 
evidence  that  Congress  inter 
public  buildings  have  elevate 

Section  504  of  the  ADA  re( 
ATBCB  to  issue  supplements 
Guidelines  and  Requirement 
Accessible  Design  of  buildin 
facilities  subject  to  the  Act,  i 
title  II.  Section  204(c)  of  the  i 
provides  that  the  Attorney  G 
promulgate  regulations  imph 
title  II  that  are  consistent  wi 
ATBCB's  ADA  guidelines.  Tl 
has  announced  its  intention 
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to  those  facilities  except  that,  if  ADAAG 
is  chosen,  the  elevator  exemption 
contained  at  §§  36.401(d)  and  36.404 
does  not  apply.  ADAAG  is  the  standard 
for  private  buildings  and  was  issued  as 
guidelines  by  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  under  title  III  of  the 
ADA.  It  has  been  adopted  by  the 
Department  of  Justice  and  is  published 
as  appendix  A  to  the  Department's  title 
III  rule  in  today's  Federal  Register. 
Departures  from  particular  requirements 
of  these  standards  by  the  use  of  other 
methods  shall  be  permitted  when  it  is 
clearly  evident  that  equivalent  access  to 
the  facility  or  part  of  the  facility  is 
thereby  provided.  Use  of  two  standards 
is  a  departure  from  the  proposed  rule. 
The  proposed  rule  adopted  UFAS  as 
the  only  interim  accessibility  standard 
because  that  standard  was  referenced 
by  the  regulations  implementing  section 
504  of  the  Rehabilitation  Act 
promulgated  by  most  Federal  funding 
agencies.  It  is,  therefore,  familiar  to 
many  State  and  local  government 
entities  subject  to  this  rule.  The 
Department,  however,  received  many 
comments  objecting  to  the  adoption  of 
UFAS.  Commenters  pointed  out  that, 
except  for  the  elevator  exemption,  UFAS 
is  not  as  stringent  as  ADAAG.  Others 
suggested  that  the  standard  should  be 
the  same  to  lessen  confusion. 

Section  204(b)  of  the  Act  states  that 
title  II  regulations  must  be  consistent  not 
only  with  section  504  regulations  but 
fdso  with  "this  Act."  Based  on  this 
provision,  the  Department  has 
determined  that  a  public  entity  should 
be  entitled  to  choose  to  comply  either 
with  ADAAG  or  UFAS. 

Public  entities  who  choose  to  follow 
ADAAG,  however,  are  not  entitled  to 
the  elevator  exemption  contained  in  title 
III  of  the  Act  and  implemented  in  the 
title  III  regulation  at  S  38.401(d)  for  new 
construction  and  §  36.404  for  alterations. 
Section  303(b)  of  title  III  states  that,  with 
some  exceptions,  elevators  are  not 
required  in  facilities  that  are  less  than 
three  stories  or  have  less  than  3000 
square  feet  per  story.  The  section  504 
standard,  UFAS,  contains  no  such 
exemption.  Section  501  of  the  ADA 
makes  clear  that  nothing  in  the  Act  may 
be  construed  to  apply  a  lesser  standard 
to  public  entities  than  the  standards 
applied  under  section  504.  Because 
permitting  the  elevator  exemption  would 
clearly  result  in  application  of  a  lesser 
standard  than  that  applied  under  section 
504,  paragraph  (c)  states  that  the 
elevator  exemption  does  not  apply  when 
public  entities  choose  to  follow 
ADAAG.  Thus,  a  two-story  courthouse, 
whether  built  according  to  UFAS  or 


ADAAG,  must  be  constructed  with  an 
elevator.  It  should  be  noted  that 
Congress  did  not  include  an  elevator 
exemption  for  public  transit  facilities 
covered  by  subtitle  B  of  title  II,  which 
covers  public  transportation  provided 
by  public  entities,  providing  further 
evidence  that  Congress  intended  that 
public  buildings  have  elevators. 

Section  504  of  the  ADA  requires  the 
ATBCB  to  issue  supplemental  Minimum 
Guidelines  and  Requirements  for 
Accessible  Design  of  buildings  and 
facilities  subject  to  the  Act.  including 
title  II.  Section  204(c)  of  the  ADA 
provides  that  the  Attorney  General  shall 
promulgate  regulations  implementing 
title  II  that  are  consistent  with  the 
ATBCB's  ADA  guidelines.  The  ATBCB 
has  announced  its  intention  to  issue  title 
II  guidelines  in  the  future.  The 
Department  anticipates  that,  after  the 
ATBCB's  title  II  guidelines  have  been 
published,  this  rule  will  be  amended  to 
adopt  new  accessibility  standards 
consistent  with  the  ATBCB's 
rulemaking.  Until  that  time,  however, 
public  entities  will  have  a  choice  of 
following  UFAS  or  ADAAG.  without  the 
elevator  exemption. 

Existing  buildings  leased  by  the  public 
entity  after  the  effective  date  of  this  part 
are  not  required  by  the  regulation  to 
meet  accessibility  standards  simply  by 
virtue  of  being  leased.  They  are  subject, 
however,  to  the  program  accessibility 
standard  for  existing  facilities  in 
S  35.150.  To  the  extent  the  buildings  are 
newly  constructed  or  altered,  they  must 
also  meet  the  new  construction  and 
alteration  requirements  of  9  35.151. 

The  Department  received  many 
comments  urging  that  the  Department 
require  that  public  entities  lease  only 
accessible  buildings.  Federal  practice 
under  section  504  has  always  treated 
newly  leased  buildings  as  subject  to  the 
existing  facility  program  accessibility 
standard.  Section  204(b)  of  the  Act 
states  that,  in  the  area  of  "program 
accessibility,  existing  facilities,"  the  title 
II  regulations  must  be  consistent  with 
section  504  regulations.  Thus,  the 
Department  has  adopted  the  section  504 
principles  for  these  types  of  leased 
buildings.  Unlike  the  construction  of 
new  buildings  where  architectural 
barriers  can  be  avoided  at  htUe  or  no 
cost  the  appUcation  of  new  construction 
standards  to  an  existing  building  being 
leased  raises  the  same  prospect  of 
retrofitting  buildings  as  the  use  of  an 
existing  Federal  facility,  and  the  same 
program  accessibility  standard  should 
apply  to  both  owned  and  leased  existing 
buildings.  Similarly,  requiring  that 
public  entities  only  lease  accessible 
space  would  significantly  restrict  the 


options  of  State  and  local  governments 
in  seeking  leased  space,  which  would  be 
particularly  burdensome  in  rural  or 
sparsely  populated  areas. 

On  the  other  hand,  the  more 
accessible  the  leased  space  is,  the  fewer 
structural  modifications  will  be  required 
in  the  future  for  particular  employees 
whose  disabilities  may  necessitate 
barrier  removal  as  a  reasonable 
accommodation.  Pursuant  to  the 
requirements  for  leased  buildings 
contained  in  the  Minimum  Guidelines 
and  Requirements  for  Accessible  Design 
published  under  the  Architectural 
Barriers  Act  by  the  ATBCB,  36  CFR 
1190.34.  the  Federal  Government  may 
not  lease  a  building  unless  it  contains  (1) 
One  accessible  route  from  an  accessible 
entrance  to  those  areas  in  which  the 
principal  activities  for  which  the 
building  is  leased  are  conducted.  (2) 
accessible  toilet  facilities,  and  (3) 
accessible  parking  facilities,  if  a  parking 
area  is  included  within  the  lease  (36 
CFR  1190.34).  Although  these 
requirements  are  not  applicable  to 
buildings  leased  by  public  entities 
covered  by  this  regulation,  such  entities 
are  encouraged  to  look  for  the  most 
accessible  space  available  to  lease  and 
to  attempt  to  find  space  complying  at 
least  with  these  minimum  Federal 
requirements. 

Section  35.151(d)  gives  effect  to  the 
intent  of  Congress,  expressed  in  section 
504(c)  of  the  Act,  that  this  part  recognize 
the  national  interest  in  preserving 
significant  historic  structures. 
Commenters  criticized  the  Department's 
use  of  descriptive  terms  in  the  proposed 
rule  that  are  different  from  those  used  in 
the  ADA  to  describe  eligible  historic 
properties.  In  addition,  some 
commenters  criticized  the  Department's 
decision  to  use  the  concept  of 
"substantially  impairing"  the  historic 
features  of  a  property,  which  is  a 
concept  employed  in  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973.  Those 
commenters  recommended  that  the 
Department  adopt  the  criteria  of 
"adverse  effect"  published  by  the 
Advisory  Council  on  Historic 
Preservation  under  the  National  Historic 
Preservation  Act  36  CFR  800.9.  as  the 
standard  for  determining  whether  an 
historic  property  may  be  altered. 

The  Department  agrees  with  these 
comments  to  the  extent  that  they  suggest 
that  the  language  of  the  rule  should 
conform  to  the  language  employed  by 
Congress  in  the  ADA.  A  definition  of 
"historic  property,"  drawn  from  section 
504  of  the  ADA,  has  been  added  to 
§  35.104  to  clarify  that  the  term  applies 
to  those  properties  listed  or  eligible  for 


listing  in  the  National  Register  of 
Historic  Places,  or  properties  designated 
as  historic  under  State  or  local  law. 

The  Department  intends  that  the 
exception  created  by  this  section  be 
applied  only  in  those  very  rare 
situations  in  which  it  is  not  possible  to 
provide  access  to  an  historic  property 
using  the  special  access  provisions 
established  by  UFAS  and  ADAAG. 
Therefore,  paragraph  (d)(1)  of  S  35.151 
has  been  revised  to  clearly  state  that 
alterations  to  historic  properties  shall 
comply,  to  the  maximum  extent  feasible, 
with  section  4.1.7  of  UFAS  or  section 
4.1.7  of  ADAAG.  Paragraph  (d)(2)  has 
been  revised  to  provide  that  if  it  has 
been  determined  under  the  procedures 
established  in  UFAS  and  ADAAG  that  it 
is  not  feasible  to  provide  physical 
access  to  an  historic  proper^  in  a 
manner  that  will  not  threaten  or  destroy 
the  historic  significance  of  the  property, 
alternative  methods  of  access  shall  be 
provided  pursuant  to  the  requirements 
of  S  35.150. 

In  response  to  comments,  the 
Department  has  added  to  the  final  rule  a 
new  paragraph  (e)  setting  out  the 
requirements  of  S  36.151  as  applied  to 
ciu-b  ramps.  Paragraph  (e)  is  taken  from 
the  statement  contained  in  the  preamble 
to  the  proposed  rule  that  all  newly 
constructed  or  altered  streets,  roads, 
and  highways  must  contain  curb  ramps 
at  any  intersection  having  curbs  or  other 
barriers  to  entry  from  a  street  level 
pedestrian  walkway,  and  that  all  newly 
constructed  or  altered  street  level 
pedestrian  walkways  must  have  curb 
ramps  at  intersections  to  streets,  roads, 
or  highways. 

Subpart  E — Communications 

Section  35.160    General 

Section  35.160  requires  the  public 
entity  to  take  such  steps  as  may  be 
necessary  to  ensure  that 
communications  with  applicants, 
participants,  and  members  of  the  public 
with  disabilities  are  as  effective  as 
communications  with  others. 

Paragraph  (b)(1)  requires  the  public 
entity  to  furnish  appropriate  auxiliary 
aids  and  services  when  necessary  to 
afford  an  individual  with  a  disabihty  an 
equal  opportunity  to  participate  in.  and 
enjoy  the  benefits  of.  the  public  entity's 
service,  program,  or  activity.  The  public 
entity  must  provide  an  opportunity  for 
individuals  with  disabilities  to  request 
the  auxiliary  aids  and  services  of  their 
choice.  This  expressed  choice  shall  be 
given  primary  consideration  by  the 
pubhc  entity  (S  35.160(b)(2)).  The  public 
entity  shall  honor  the  choice  unless  it 
can  demonstrate  that  another  effective 
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means  of  communication  exists  or  that 
use  of  the  means  chosen  would  not  be 
required  under  S  35.164. 

Deference  to  the  request  of  the 
individual  with  a  disability  is  desirable 
because  of  the  range  of  disabilities,  the 
variety  of  auxiliary  aids  and  services, 
and  different  circumstances  requiring 
effective  communication.  For  instance, 
some  courtrooms  are  now  equipped  for 
"computer-assisted  transcripts,"  which 
allow  virtually  instantaneous  transcripts 
of  courtroom  argument  and  testimony  to 
appear  on  displays.  Such  a  system  might 
be  an  effective  auxiliary  aid  or  service 
for  a  person  who  is  deaf  or  has  a 
hearing  loss  who  uses  speech  to 
communicate,  but  may  be  useless  for 
someone  who  uses  sign  language. 

Although  in  some  circumstances  a 
notepad  and  written  materials  may  be 
sufficient  to  permit  effective 
communication,  in  other  circumstances 
they  may  not  be  sufficient.  For  example, 
a  qualified  interpreter  may  be  necessary 
when  the  information  being 
communicated  is  complex,  or  is 
exchanged  for  a  lengthy  period  of  time. 
Generally,  factors  to  be  considered  in 
determining  whether  an  interpreter  is 
required  include  the  context  in  which 
the  communication  is  taking  place,  the 
number  of  people  involved,  and  the 
importance  of  the  communication. 

Several  commenters  asked  that  the 
rule  clarify  that  the  provision  of  readers 
is  sometimes  necessary  to  ensure  access 
to  a  public  entity's  services,  programs  or 
activities.  Reading  devices  or  readers 
should  be  provided  when  necessary  for 
equal  participation  and  opportunity  to 
benefit  from  any  governmental  service, 
program,  or  activity,  such  as  reviewing 
public  documents,  examining 
demonstrative  evidence,  and  filling  out 
voter  registration  forms  or  forms  needed 
to  receive  public  benefits.  The 
importance  of  providing  qualified 
readers  for  examinations  administered 
by  public  entities  is  discussed  under 
S  35.130.  Reading  devices  and  readers 
are  appropriate  auxiliary  aids  and 
services  where  necessary  to  permit  an 
individual  with  a  disability  to 
participate  in  or  benefit  from  a  service, 
program,  or  activity. 

Section  35.160(b)(2)  of  the  proposed 
rule,  which  provided  that  a  public  entity 
need  not  furnish  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 
nature,  has  been  deleted  in  favor  of  a 
new  section  in  the  final  rule  on  personal 
devices  and  services  (see  S  35.135). 

In  response  to  comments,  the  term 
"auxiliary  aids  and  services"  is  used  in 
place  of  "auxiliary  aids"  in  the  final 
rule.  This  phrase  better  reflects  the 


range  of  aids  and  services  that  may  be 
required  under  this  section. 

A  number  of  comments  raised 
questions  about  the  extent  of  a  public 
entity's  obligation  to  provide  access  to 
television  programming  for  persons  with 
hearing  impairments.  Television  and 
videotape  programming  produced  by 
public  entities  are  covered  by  this 
section.  Access  to  audio  portions  of  such 
programming  may  be  provided  by  closed 
captioning. 

Section  35.161    Telecommunication 
Devices  for  the  Deaf(TDD's) 

Section  35.161  requires  that,  where  a 
public  entity  communicates  with 
applicants  and  beneficiaries  by 
telephone,  TDD's  or  equally  effective 
teleconunimication  systems  be  used  to 
communicate  with  individuals  with 
impaired  speech  or  hearing. 

Problems  arise  when  a  public  entity 
which  does  not  have  a  TDD  needs  to 
communicate  with  an  individual  who 
uses  a  TDD  or  vice  versa.  Title  IV  of  the 
ADA  addresses  this  problem  by 
requiring  establishment  of  telephone 
relay  services  to  permit  communications 
between  individuals  who  communicate 
by  TDD  and  individuals  who 
communicate  by  the  telephone  alone. 
The  relay  services  required  by  title  IV 
would  involve  a  relay  operator  using 
both  a  standard  telephone  and  a  TDD  to 
type  the  voice  messages  to  the  TDD  user 
and  read  the  TDD  messages  to  the 
standard  telephone  user. 

Section  204(b)  of  the  ADA  requires 
that  the  regulation  implementing  title  II 
with  respect  to  communications  be 
consistent  with  the  Department's 
regulation  implementing  section  504  for 
its  federally  conducted  programs  and 
activities  at  28  CFR  part  39.  Section 
35.161.  which  is  taken  from  §  39.160(a)(2) 
of  that  regulation,  requires  the  use  of 
TDD's  or  equally  effective 
telecommunication  systems  for 
communication  with  people  who  use 
TDD's.  Of  course,  where  relay  services, 
such  as  those  required  by  title  IV  of  the 
ADA  are  available,  a  public  entity  may 
use  those  services  to  meet  the 
requirements  of  this  section. 

Many  commenters  were  concerned 
that  public  entities  should  not  rely 
heavily  on  the  establishment  of  relay 
services.  The  commenters  explained 
that  while  relay  services  would  be  of 
vast  benefit  to  both  public  entities  and 
individuals  who  use  TDD's,  the  services 
are  not  sufficient  to  provide  access  to  all 
telephone  services.  First,  relay  systems 
do  not  provide  effective  access  to  the 
increasingly  popular  automated  systems 
that  require  the  caller  to  respond  by 
pushing  a  button  on  a  touch  tone  phone. 
Second,  relay  systems  cannot  operate 


fast  enough  to  convey  messages  on 
answering  machines,  or  to  permit  a  TDD 
user  to  leave  a  recorded  message.  Third, 
communication  through  relay  systems 
may  not  be  appropriate  in  cases  of  crisis 
lines  pertaining  to  rape,  domestic 
violence,  child  abuse,  and  drugs.  The 
Department  believes  that  it  is  more 
appropriate  for  the  Federal 
Communications  Commission  to  address 
these  issues  in  its  rulemaking  under  title 
IV. 

Some  commenters  requested  that 
those  entities  with  frequent  contacts 
with  clients  who  use  TDD's  have  on-site 
TDD's  to  provide  for  direct 
communication  between  the  entity  and 
the  individual.  The  Department 
encourages  those  entities  that  have 
extensive  telephone  contact  with  the 
public  such  as  city  halls,  public  libraries, 
and  public  aid  offices,  to  have  TDD's  to 
insure  more  immediate  access.  Where 
the  provision  of  telephone  service  is  a 
major  function  of  the  entity,  TDD's 
should  be  available. 

Section  35. 162    Telephone  Emergency 
Services 

Many  public  entities  provide 
telephone  emergency  services  by  which 
individuals  can  seek  immediate 
assistance  from  police,  fire,  ambulance, 
and  other  emergency  services.  These 
telephone  emergency  services — 
including  "911"  services — are  clearly  an 
important  public  service  whose 
reliability  can  be  a  matter  of  life  or 
death.  The  legislative  history  of  title  II 
specifically  reflects  congressional  intent 
that  public  entities  must  ensure  that 
telephone  emergency  services,  including 
911  services,  be  accessible  to  persons 
with  impaired  hearing  and  speech 
through  telecommunication  technology 
(Conference  report  at  67;  Education  and 
Labor  report  at  64-85). 

Proposed  9  35.162  mandated  that 
public  entities  provide  emergency 
telephone  services  to  persons  with 
disabilities  that  are  "functionally 
equivalent"  to  voice  services  provided 
to  others.  Many  commenters  urged  the 
Department  to  revise  the  section  to 
make  clear  that  direct  access  to 
telephone  emergency  services  is 
required  by  title  U  of  the  ADA  as 
indicated  by  the  legislative  history 
(Conference  report  at  67-68;  Education 
and  Labor  report  at  85).  In  response,  the 
final  rule  mandates  "direct  access," 
instead  of  "access  that  is  functionally 
equivalent"  to  that  provided  to  all  other 
telephone  users.  Telephone  emergency 
access  through  a  third  party  or  tlm)ugh  a 
relay  service  would  not  satisfy  the 
requirement  for  direct  access. 
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facilities.  Paragraph  (b)  requ 
public  entity  to  provide  sign 
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fast  enough  to  convey  messages  on 
answering  machines,  or  to  permit  a  TDD 
user  to  leave  a  recorded  message.  Third, 
communication  through  relay  systems 
may  not  be  appropriate  in  cases  of  crisis 
lines  pertaining  to  rape,  domestic 
violence,  child  abuse,  and  drugs.  The 
Department  believes  that  it  is  more 
appropriate  for  the  Federal 
Communications  Commission  to  address 
these  issues  in  its  rulemaking  under  title 
IV. 

Some  commenters  requested  that 
those  entities  with  frequent  contacts 
with  clients  who  use  TDD's  have  on-site 
TDD's  to  provide  for  direct 
communication  between  the  entity  and 
the  individual.  The  Department 
encourages  those  entities  that  have 
extensive  telephone  contact  with  the 
public  such  as  city  halls,  public  libraries, 
and  public  aid  offices,  to  have  TDD's  to 
insure  more  immediate  access.  Where 
the  provision  of  telephone  service  is  a 
major  function  of  the  entity,  TDD's 
should  be  available. 

Section  35. 162    Telephone  Emergency 
Services 

Many  public  entities  provide 
telephone  emergency  services  by  which 
individuals  can  seek  immediate 
assistance  from  police,  fire,  ambulance, 
and  other  emergency  services.  These 
telephone  emergency  services — 
including  "911"  services — are  clearly  an 
important  public  service  whose 
reliability  can  be  a  matter  of  life  or 
death.  The  legislative  history  of  title  II 
specifically  reflects  congressional  intent 
that  public  entities  must  ensure  that 
telephone  emergency  services,  including 
911  services,  be  accessible  to  persons 
with  impaired  hearing  and  speech 
through  telecommunication  technology 
(Conference  report  at  67;  Education  and 
Labor  report  at  84-85). 

Proposed  9  35.162  mandated  thai 
public  entities  provide  emergency 
telephone  services  to  persons  with 
disabilities  that  are  "functionally 
equivalent"  to  voice  services  provided 
to  others.  Many  commenters  urged  the 
Department  to  revise  the  section  to 
make  clear  that  direct  access  to 
telephone  emergency  services  is 
required  by  title  II  of  the  ADA  as 
indicated  by  the  legislative  history 
(Conference  report  at  67-68;  Education 
and  Labor  report  at  85).  In  response,  the 
final  rule  mandates  "direct  access," 
instead  of  "access  that  is  functionally 
equivalent"  to  that  provided  to  all  other 
telephone  users.  Telephone  emergency 
access  through  a  third  party  or  tl^ough  u 
relay  service  would  not  satisfy  the 
requirement  for  direct  access. 


Several  commenters  asked  about  a 
separate  seven-digit  emergency  call 
number  for  the  911  services.  The 
requirement  for  direct  access  disallows 
the  use  of  a  separate  seven-digit  number 
where  911  service  is  available.  Separate 
seven-digit  emergency  call  numbers 
would  be  unfamiliar  to  many  individuals 
and  also  more  burdensome  to  use.  A 
standard  emergency  911  number  is 
easier  to  remember  and  would  save 
valuable  time  spent  in  searching  in 
telephone  books  for  a  local  seven-digit 
emergency  number. 

Many  commenters  requested  the 
establishment  of  minimum  standards  of 
service  (e.g..  the  quantity  and  location  of 
TDD's  and  computer  modems  needed  in 
a  given  emergency  center).  Instead  of 
establishing  these  scoping  requirements, 
the  Department  has  established  a 
performance  standard  through  the 
mandate  for  direct  access. 

Section  35.162  requires  public  entities 
to  take  appropriate  steps,  including 
equipping  their  emergency  systems  with 
modem  technology,  as  may  be 
necessary  to  promptly  receive  and 
respond  to  a  call  from  users  of  TDD's 
and  computer  modems.  Entities  are 
allowed  the  flexibility  to  determine 
wrhat  is  the  appropriate  technology  for 
their  particular  needs.  In  order  to  avoid 
mandating  use  of  particular  technologies 
that  may  become  outdated,  the 
Department  has  eliminated  the 
references  to  the  Baudot  and  ASCII 
formats  in  the  proposed  rule. 

Some  commenters  requested  that  the 
section  require  the  installation  of  a 
voice  amplification  device  on  the 
handset  of  the  dispatcher's  telephone  to 
amplify  the  dispatcher's  voice.  In  an 
emergency,  a  person  who  has  a  hearing 
loss  may  be  using  a  telephone  that  does 
not  have  an  amplification  device. 
Installation  of  speech  amplification 
-  devices  on  the  handsets  of  the 
dispatchers'  telephones  would  respond 
to  that  situation.  The  Department 
encourages  their  use. 

Several  commenters  emphasized  the 
need  for  proper  maintenance  of  TDD's 
used  in  telephone  emergency  services. 
Section  35.133.  which  mandates 
maintenance  of  accessible  features, 
requires  public  entities  to  maintain  in 
operable  working  condition  TDD's  and 
other  devices  that  provide  direct  access 
to  the  emergency  system. 

Section  35.163    Information  and 
Signage 

Section  35.183(a)  requires  the  public 
entity  to  provide  information  to 
individuals  with  disabilities  concerning 
accessible  services,  activities,  and 
facilities.  Paragraph  (b)  requires  the 
public  entity  to  provide  signage  at  all 


inaccessible  entrances  to  each  of  its 
facilities  that  directs  users  to  an 
accessible  entrance  or  to  a  location  with 
information  about  accessible  facilities. 
Several  conunenters  requested  that, 
where  TDD-equipped  pay  phones  or 
portable  TDD's  exist,  clear  signage 
should  be  posted  indicating  the  location 
of  the  TDD.  Hie  Department  believes 
that  this  is  required  by  paragraph  (a).  In 
addition,  the  Department  recommends 
that,  in  large  buildings  that  house  TDD's. 
directional  signage  indicating  the 
location  of  available  TDD's  should  be 
placed  adjacent  to  banks  of  telephones 
that  do  not  contain  a  TDD. 

Section  35.164    Duties 

Section  35.164,  like  paragraph  (a)(3)  of 
S  35.150,  is  taken  from  the  section  504 
regulations  for  federally  conducted 
programs.  Like  paragraph  (a)(3),  it  limits 
the  obhgation  of  the  public  entity  to 
ensure  effective  communication  in 
accordance  with  Davis  and  the  circuit 
court  opinions  interpreting  it.  It  also 
includes  specific  requirements  for 
determining  the  existence  of  undue 
financial  and  administrative  burdens. 
The  preamble  discussion  of  {  35.150(a) 
regarding  that  determination  is 
applicable  to  this  section  and  further 
explains  the  public  entity's  obligation  to 
comply  with  §  S  35.160-35.164.  Because 
of  the  essential  nature  of  the  ser\'ices 
provided  by  telephone  emergency 
systems,  the  Department  assumes  that 
S  35.164  will  rarely  be  applied  to 
{35.182. 

Subpart  F— Compliance  Procedures 

Subpart  F  sets  out  the  procedures  for 
administrative  enforcement  of  this  part. 
Section  203  of  the  Act  provides  that  the 
remedies,  procedures,  and  rights  set 
forth  in  section  505  of  the  Rehabihtation 
Act  of  1973  (29  U.S.C.  794a)  for 
enforcement  of  section  504  of  the 
Rehabilitation  Act  which  prohibits 
discrimination  on  the  basis  of  handicap 
in  programs  and  activities  that  receive 
Federal  financial  assistance,  shall  be  the 
remedies,  procedures,  and  rights  for 
enforcement  of  tide  II.  Section  505.  in 
turn,  incorporates  by  reference  the 
remedies,  procedures,  and  rights  set 
forth  in  title  VI  of  the  Civil  RighU  Act  of 
1964  (42  U.S.C.  2000d  to  2000d-4a].  Titie 
VI,  which  prohibits  discrimination  on 
the  basis  of  race,  color,  or  national 
origin  in  federally  assisted  programs,  is 
enforced  by  the  Federal  agencies  that 
provide  the  Federal  financial  assistance 
to  the  covered  programs  and  activities 
in  question.  If  voluntary  compliance 
cannot  be  achieved.  Federal  agencies 
enforce  title  VI  either  by  the  termination 
of  Federal  funds  to  a  program  that  is 
found  to  discriminate,  following  an 


administrative  hearing,  or  by  a  referral 
to  this  Department  for  judicial 
enforcement 

Tide  n  of  the  ADA  extended  the 
requirements  of  section  504  to  all 
services,  programs,  and  activities  of 
State  and  local  governments,  not  only 
those  that  receive  Federal  financial 
assistance.  The  House  Committee  on 
Education  and  Labor  explained  the 
enforcement  provisions  as  follows: 

It  is  the  Committee'i  Intent  that 
administrative  enforcement  of  section  202  of 
the  legislation  should  closely  parallel  the 
Federal  government's  experience  with  section 
504  of  the  Rehabilitation  Act  of  1973.  The 
Attorney  General  should  use  section  504 
enforcement  procedures  and  the 
Department's  coordination  role  under 
Executive  Order  12250  as  models  for 
regulation  in  this  area. 

The  Committee  enviaioos  that  the 
Department  of  Justice  will  identify 
appropriate  Federal  agencies  to  oversee 
compliance  activities  for  State  and  local 
governments.  As  with  section  504,  these 
Federal  agencies,  including  the  Department  of 
Justice,  will  receive,  Investigate,  and  where 
possible,  resolve  complaints  of 
discrimination.  If  a  Federal  agency  is  unable 
to  resolve  ■  complaint  by  voluntary  means, 
*  *  *  the  major  enforcement  sanction  for  the 
Federal  government  will  be  referral  of  cases 
by  these  Federal  agencies  to  the  Department 
of  Justice. 

The  Department  of  Justice  may  then 
proceed  to  file  suits  in  Federal  district  court. 
As  with  section  504,  there  is  also  a  private 
right  of  action  for  persons  with  disabilities. 
which  includes  the  full  panoply  of  remedies. 
Again,  consistent  with  section  504,  it  is  not 
the  Committee's  intent  that  persons  with 
disabilities  need  to  exhaust  Federal 
administrativeTemediet  before  exercising 
their  private  right  of  action. 

Education  &  Labor  report  at  98.  See  also 
S.  Rep.  No.  116. 101st  Cong..  1st  Sess..  at 
57-58  (1989). 

Subpart  F  effectuates  the 
congressional  intent  by  deferring  lo 
section  504  procedures  where  those 
procedures  are  applicable,  that  is.  where 
a  Federal  agency  has  jurisdiction  under 
section  504  by  virtue  of  its  provision  of 
Federal  financial  assistance  to  the 
program  or  activity  in  which  the 
discrimination  is  alleged  to  have 
occurred.  Deferral  to  the  504  procedures 
also  makes  the  sanction  of  fund 
termination  available  where  necessary 
to  achieve  compliance.  Because  the  Civil 
RighU  Restoration  Act  (Pub.  L  100-259) 
extended  the  application  of  section  504 
to  all  of  the  operations  of  the  public 
entity  receiving  the  Federal  financial 
assistance,  many  activities  of  State  and 
local  governments  are  already  covered 
by  section  504.  The  procedures  in 
subpari  F  apply  to  complaints 
concerning  services,  programs,  and 
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activities  of  public  entities  that  are 
covered  by  the  ADA. 

Subpart  G  designates  the  Federal 
agencies  responsible  for  enforcing  the 
ADA  with  respect  to  specific 
components  of  State  and  local 
government.  It  does  not,  however, 
displace  existing  jurisdiction  under 
section  504  of  the  various  funding 
agencies.  Individuals  may  still  file 
discrimination  complaints  against 
recipients  of  Federal  financial 
assistance  with  the  agencies  that 
provide  that  assistance,  and  the  funding 
agencies  will  continue  to  process  those 
complaints  under  their  existing 
procedures  for  enforcing  section  504. 
The  substantive  standards  adopted  in 
this  part  for  title  II  of  the  ADA  are 
generally  the  same  as  those  required 
under  section  504  for  federally  assisted 
programs,  and  public  entities  covered  by 
the  ADA  are  also  covered  by  the 
requirements  of  section  504  to  the  extent 
that  they  receive  Federal  financial 
assistance.  To  the  extent  that  title  II 
provides  greater  protection  to  the  rights 
of  individuals  with  disabilities,  however, 
the  funding  agencies  will  also  apply  the 
substantive  requirements  established 
under  title  II  and  this  part  in  processing 
complaints  covered  by  both  this  part 
and  section  504,  except  that  fund 
termination  procedures  may  be  used 
only  for  violations  of  section  504. 

Subpart  F  establishes  the  procedures 
to  be  followed  by  the  agencies 
designated  in  subpart  G  for  processing 
complaints  against  State  and  local 
government  entities  when  the 
designated  agency  does  not  have 
jurisdiction  under  section  504. 

Section  35.170    Complaints 

Section  35.170  provides  that  any 
individual  who  believes  that  he  or  she  or 
a  specific  class  of  individuals  has  been 
subjected  to  discrimination  on  the  basis 
of  disability  by  a  public  entity  may.  by 
himself  or  herself  or  by  an  authorized 
representative,  file  a  complaint  under 
this  part  within  180  days  of  the  date  of 
the  alleged  discriminatioa  unless  the 
time  for  filing  is  extended  by  the  agency 
for  good  cause.  Although  S  35.107 
requires  public  entities  that  employ  50  or 
more  persons  to  establish  grievance 
procedures  for  resolution  of  complaints, 
exhaustion  of  those  procedures  is  not  a 
prerequisite  to  filing  a  complaint  under 
this  section.  If  a  complainant  chooses  to 
follow  the  public  entity's  grievance 
procedures,  however,  any  resulting 
delay  may  be  considered  good  cause  for 
extending  the  time  allowed  for  filing  a 
complaint  under  this  part. 

Filing  the  complaint  with  any  Federal 
agency  will  satisfy  the  requirement  for 
timely  filing.  As  explained  below,  a 


complaint  filed  with  an  agency  that  has 
jurisdiction  under  section  504  will  be 
processed  under  the  agency's 
procedures  for  enforcing  section  504. 
Some  commenters  objected  to  the 
complexity  of  allowing  complaints  to  be 
filed  with  different  agencies.  The 
multiplicity  of  enforcement  jurisdiction 
is  the  result  of  following  the  statutorily 
mandated  enforcement  scheme.  The 
Department  has,  however,  attempted  to 
simplify  procedures  for  complainants  by 
making  the  Federal  agency  that  receives 
the  complaint  responsible  for  referring  it 
to  an  appropriate  agency. 

The  Department  has  also  added  a  new 
paragraph  (c)  to  this  section  providing 
that  a  complaint  may  be  filed  with  any 
agency  designated  under  subpart  G  of 
this  part,  or  with  any  agency  that 
provides  funding  to  the  public  entity  that 
is  the  subject  of  the  complaint,  or  with 
the  Department  of  Justice.  Under 
S  35.171(a)(2),  the  Department  of  Justice 
will  refer  complaints  for  which  it  does 
not  have  jurisdiction  under  section  504 
to  an  agency  that  does  have  jurisdiction 
under  section  504,  or  to  the  agency 
designated  under  subpart  G  as 
responsible  for  complaints  filed  against 
the  public  entity  that  is  the  subject  of 
the  complaint  or  in  the  case  of  an 
employment  complaint  that  is  also 
subject  to  title  I  of  the  Act,  to  the  Equal 
Employment  Opportunity  Commission. 
Complaints  filed  with  the  Department  of 
Justice  may  be  sent  to  the  Coordination 
and  Review  Section.  P.O.  Box  66118. 
Civil  Rights  Division.  U.S.  Department  of 
Justice.  Washington.  DC  20035-61ia 

Section  35.171    Acceptance  of 
Complaints 

Section  35.171  establishes  procedures 
for  determining  jurisdiction  and 
responsibility  for  processing  complaints 
against  public  entities.  The  final  rule 
provides  complainants  an  opportunity  to 
file  with  the  Federal  funding  agency  of 
their  choice.  If  that  agency  does  not 
have  jurisdiction  under  section  504, 
however,  and  is  not  the  agency 
designated  under  subpart  G  as 
responsible  for  that  public  entity,  the 
agency  must  refer  the  complaint  to  the 
Department  of  Justice,  which  will  be 
responsible  for  referring  it  either  to  an 
agency  that  does  have  jurisdiction  under 
section  504  or  to  the  appropriate 
designated  agency,  or  in  the  case  of  an 
employment  complaint  that  is  also 
subject  to  title  I  of  the  Act.  to  the  Equal 
Employment  Opportunity  Commission. 

Whenever  an  agency  receives  a 
complaint  over  which  it  has  jurisdiction 
under  section  504.  it  will  process  the 
complaint  under  its  section  504 
procedures.  When  the  agency 
designated  under  subpart  G  receives  a 


complaint  for  which  it  does  not  have 
jurisdiction  under  section  504,  it  will 
treat  the  complaint  as  an  ADA 
complaint  under  the  procedures     , 
established  in  this  subpart. 

Section  35.171  also  describes  agency 
responsibilities  for  the  processing  of 
employment  complaints.  As  described  in 
connection  with  S  35.140,  additional 
procedures  regarding  the  coordination  of 
employment  complaints  will  be 
established  in  a  coordination  regulation 
Issued  by  DOJ  and  EEOC.  Agencies  with 
jurisdiction  under  section  504  for 
complaints  alleging  employment 
discrimination  also  covered  by  title  I 
will  follow  the  procedures  established 
by  the  coordination  regulation  for  those 
complaints.  Complaints  covered  by  title 
I  but  not  section  504  will  be  referred  to 
the  EEOC.  and  complaints  covered  by 
this  part  but  not  title  I  will  be  processed 
under  the  procedures  in  this  part. 


Section  35.172 
Complaints 


Resolution  of 


Section  35.172  requires  the  designated 
agency  to  either  resolve  the  complaint  or 
issue  to  the  complainant  and  the  public 
entity  a  Letter  of  Findings  containing 
findings  of  fact  and  conclusions  of  law 
and  a  description  of  a  remedy  for  each 
violation  found. 

The  Act  requires  the  Department  of 
Justice  to  establish  administrative 
procedures  for  resolution  of  complaints, 
but  does  not  require  complainants  to 
exhaust  these  administrative  remedies. 
The  Committee  Reports  make  clear  that 
Congress  intended  to  provide  a  private 
right  of  action  with  the  full  panoply  of 
remedies  for  individual  victims  of 
discrimination.  Because  the  Act  does 
not  require  exhaustion  of  administrative 
remedies,  the  complainant  may  elect  to 
proceed  with  a  private  suit  at  any  time. 

Section  35.173    Voluntary  Compliance 
Agreements 

Section  35.173  requires  the  agency  to 
attempt  to  resolve  all  complaints  in 
which  it  finds  noncompliance  through 
voluntary  compliance  agreements 
enforceable  by  the  Attorney  General. 

Section  35.174    Referral 

Section  35.174  provides  for  referral  of 
the  matter  to  the  Department  of  Justice  if 
the  agency  is  unable  to  obtain  voluntary 
compliance. 

Section  35. 175    A  ttorney  's  Fees 

Section  35.175  states  that  courts  are 
authorized  to  award  attorneys  fees, 
including  litigation  expenses  and  costs, 
as  provided  in  section  505  of  the  Act. 
Litigation  expenses  include  items  such 
as  expert  witness  fees,  travel  expenses, 
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complaint  for  which  it  does  not  have 
jurisdiction  under  section  504.  it  will 
treat  the  complaint  as  an  ADA 
complaint  under  the  procedures     , 
established  in  this  subpart. 

Section  35.171  also  describes  agency 
responsibilities  for  the  processing  of 
employment  complaints.  As  described  in 
connection  with  S  35.140,  additional 
procedures  regarding  the  coordination  of 
employment  complaints  will  be 
established  in  a  coordination  regulation 
issued  by  DOJ  and  EEOC.  Agencies  with 
jurisdiction  under  section  504  for 
complaints  alleging  employment 
discrimination  also  covered  by  title  I 
will  follow  the  procedures  established 
by  the  coordination  regulation  for  those 
complaints.  Complaints  covered  by  title 
I  but  not  section  504  will  be  referred  to 
the  EEOC.  and  complaints  covered  by 
this  part  but  not  title  I  will  be  processed 
under  the  procedures  in  this  part. 


Section  35.172 
Complaints 


Resolution  of 


Section  35.172  requires  the  designated 
agency  to  either  resolve  the  complaint  or 
issue  to  the  complainant  and  the  public 
entity  a  Letter  of  Findings  containing 
findings  of  fact  and  conclusions  of  law 
and  a  description  of  a  remedy  for  each 
violation  found. 

The  Act  requires  the  Department  of 
Justice  to  establish  administrative 
procedures  for  resolution  of  complaints, 
but  does  not  require  complainants  to 
exhaust  these  administrative  remedies. 
The  Committee  Reports  make  clear  that 
Congress  intended  to  provide  a  private 
right  of  action  with  the  full  panoply  of 
remedies  for  individual  victims  of 
discrimination.  Because  the  Act  does 
not  require  exhaustion  of  administrative 
remedies,  the  complainant  may  elect  to 
proceed  with  a  private  suit  at  any  time. 

Section  35.173    Voluntary  Compliance 
Agreements 

Section  35.173  requires  the  agency  to 
attempt  to  resolve  all  complaints  in 
which  it  finds  noncompliance  through 
voluntary  compliance  agreements 
.  enforceable  by  the  Attorney  General, 

Section  35.174    Referral 

Section  35.174  provides  for  referral  of 
the  matter  to  the  Department  of  Justice  if 
the  agency  is  unable  to  obtain  voluntary 
compliance. 

Section  35.175    Attorney's  Fees 

Section  35.175  states  that  courts  are 
authorized  to  award  attorneys  fees, 
including  litigation  expenses  and  costs, 
as  provided  in  section  505  of  the  Act. 
Litigation  expenses  include  items  such 
as  expert  witness  fees,  travel  expenses. 


etc.  The  Judiciary  Committee  Report 
specifies  that  such  items  are  included 
under  the  rubric  of  "attorneys  fees"  and 
not  "costs'*  so  that  such  expenses  will 
be  assessed  against  a  plaintiff  only 
under  the  standard  set  forth  in 
Chhstiansburg  Garment  Co.  v.  Equal 
Employment  Opportunity  Commission. 
434  U.S.  412  (1978).  (Judiciary  report  at 
73.) 

Section  35.176    Alternative  Means  of 
Dispute  Resolution 

Section  35.176  restates  section  513  of 
the  Act  which  encourages  use  of 
alternative  means  of  dispute  resolution. 

Section  35.177    Effect  of  Unavailability 
of  Technical  Assistance 

Section  35.177  explains  that,  as 
provided  in  section  506(e)  of  the  Act.  a 
public  entity  is  not  excused  from 
compliance  with  the  requirements  of  this 
part  because  of  any  failure  to  receive 
technical  assistance. 

Section  35.178   State  Itnmunity 

Section  35.178  restates  the  provision 
of  section  502  of  the  Act  that  a  State  is 
not  immune  under  the  eleventh 
amendment  to  the  Constitution  of  the 
United  States  from  an  action  in  Federal 
or  State  court  for  violations  of  the  Act 
and  that  the  same  remedies  are 
available  for  any  such  violations  as  are 
available  in  an  action  against  an  entity 
other  than  a  State. 

Subpart  G — Designated  Agencies 
Section  35. 190    Designated  Agencies 

Subpart  C  designates  the  Federal 
agencies  responsible  for  investigating 
complaints  under  this  part  At  least  26 
agencies  currently  administer  programs 
of  Federal  financial  assistance  that  are 
subject  to  the  nondiscrimination 
requirements  of  section  504  as  well  as 
other  civil  rights  statutes.  A  majority  of 
these  agencies  administer  modest 
programs  of  Federal  financial  assistance 
and/or  devote  minimal  resources 
exclusively  to  "external"  civil  rights 
enforcement  activities.  Under  Executive 
Order  12250.  the  Department  of  Justice 
has  encouraged  the  use  of  delegation 
agreements  under  which  certain  dvil 
rights  compliance  responsibilities  for  a 
class  of  recipients  funded  by  more  than 
one  agency  are  delegated  by  an  agency 
or  agencies  to  a  "lead"  agency.  For 
example,  many  agencies  that  fund 
institutions  of  higher  education  have 
signed  agreements  that  designate  the 
Department  of  Education  as  the  "lead" 
agency  for  this  class  of  recipients. 

The  use  of  delegation  agreements 
reduces  overlap  and  duplication  of 
effort,  and  thereby  strengthens  overall 
civil  rights  enforcement  However,  the 


use  of  these  agreements  to  date 
generally  has  been  limited  to  education 
and  health  care  recipients.  These 
classes  of  recipients  are  funded  by 
numerous  agencies  and  the  logical 
connection  to  a  lead  agency  is  clear 
(e.g..  the  Department  of  Education  for 
colleges  and  universities,  and  the 
Department  of  Health  and  Human 
Services  for  hospitals). 

The  ADA'S  expanded  coverage  of 
State  and  local  government  operations 
further  complicates  the  process  of 
establishing  Federal  agency  jurisdiction 
for  the  purpose  of  investigating 
complaints  of  discrimination  on  the 
basis  of  disabihty.  Because  all 
operations  of  public  entities  now  are 
covered  irrespective  of  the  presence  or 
absence  of  Federal  financial  assistance, 
many  additional  State  and  local 
government  functions  and  organizations 
now  are  subject  to  Federal  jurisdiction. 
In  some  cases,  there  is  no  historical  or 
single  clear-cut  subject  matter 
relationship  with  a  Federal  agency  as 
was  the  case  in  the  education  example 
described  above.  Further,  the  33,000 
governmental  jurisdictions  subject  to  the 
ADA  differ  greatly  in  their  organization, 
making  a  detailed  and  workable 
division  of  Federal  agency  jurisdiction 
by  individual  State,  county,  or  municipal 
entity  unrealistic. 

This  regulation  applies  the  delegation 
concept  to  the  investigation  of 
complaints  of  discrimination  on  the 
basis  of  disability  by  public  entities 
under  the  ADA.  It  designates  eight 
agencies,  rather  than  all  agencies 
currently  administering  programs  of 
Federal  financial  assistance,  as 
responsible  for  investigating  complaints 
under  this  part  These  "designated 
agencies"  generally  have  the  largest 
civil  rights  compliance  staffs,  the  most 
experience  in  complaint  investigations 
and  disabilit}'  issues,  and  broad  yet 
clear  subject  area  responsibilities.  This 
division  of  responsibilities  is  made 
functionally  rather  than  by  public  entity 
type  or  name  designation.  For  example, 
all  entities  (regardless  of  their  title)  that 
exercise  responsibilities,  regulate,  or 
administer  services  or  programs  relating 
to  lands  and  natural  resources  fall 
within  the  jurisdiction  of  the  Department 
of  Interior. 

Complaints  under  this  part  will  be 
investigated  by  the  designated  agency 
most  closely  related  to  the  functions 
exercised  by  the  governmental 
component  against  which  the  complaint 
is  lodged.  For  example,  a  complaint 
against  a  State  medical  board,  where 
such  a  board  is  a  recognizable  entity, 
will  be  investigated  by  the  Department 
of  Health  and  Human  Services  (the 
designated  agency  for  regulatory 


activities  relating  to  the  provision  of 
health  care),  even  if  the  board  is  part  of 
a  general  umbrella  department  of 
planning  and  regulation  (for  which  the 
Department  of  Justice  is  the  designated 
agency).  If  two  or  more  agencies  have 
apparent  responsibility  over  a 
complaint  i  35.190(c)  provides  that  th» 
Assistant  Attorney  General  shall 
determine  which  one  of  the  agencies 
•hall  be  the  designated  agency  for 
purposes  of  that  complaint. 

Thirteen  commenters,  including  four 
proposed  designated  agencies, 
addressed  the  Department  of  Justice's 
identification  in  the  proposed  regulation 
of  nine  "designated  agencies"  to 
investigate  complaints  under  this  part. 
Most  comments  addressed  the  proposed 
specific  delegations  to  the  various 
individual  agencies.  The  Department  of 
Justice  agrees  with  several  conunenters 
who  pointed  out  that  responsibility  for 
"historic  and  cultural  preserx'ation" 
functions  appropriately  belongs  with  the 
Department  of  Interior  rather  than  the 
Department  of  Education.  The 
Department  of  justice  also  agrees  vWth 
the  Department  of  Education  that 
"museums"  more  appropriately  should 
be  delegated  to  the  Department  of 
Interior,  and  that  "preschool  and 
daycare  programs"  more  appropriately 
should  be  assigned  to  the  Department  of 
Health  and  Human  Services,  rather  than 
to  the  Department  of  Education.  The 
final  rule  reflects  these  decisions. 

The  Department  of  Commerce 
opposed  its  listing  as  the  designated 
agency  for  "commerce  and  industry, 
including  general  economic 
development  banking  and  finance, 
consimier  protectioa  insurance,  and 
small  business".  The  Department  of 
Commerce  cited  its  lack  of  a  substantial 
existing  section  504  enforcement 
program  and  experience  with  many  of 
the  specific  functions  to  be  delegated. 
The  Department  of  Justice  accedes  to 
the  D^artment  of  Commerce's  position, 
and  has  assigned  itself  as  the  designated 
agency  for  these  functions. 

In  response  to  a  comment  from  the 
Department  of  Health  and  Human 
Services,  the  regulation's  category  of 
"medical  and  nursing  schools"  has  been 
clarified  to  read  "schools  of  medicine, 
dentistry,  nursing,  and  other  health- 
related  fields".  Also  in  response  to  a 
comment  from  the  Department  of  Health 
and  Human  Services,  "correctional 
institutions"  have  been  specifically   \ 
added  to  the  public  safety  and 
administration  of  justice  functions 
assigned  to  the  Department  of  )ustic«. 

The  regulation  also  assigns  the 
Department  of  Justice  as  the  designated 
agency  responsible  for  all  State  and 
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local  government  functions  not  assigned 
to  other  designated  agencies.  The 
Department  of  Justice,  under  an 
agreement  with  the  Department  of  the 
Treasury,  continues  to  receive  and 
coordinate  the  investigation  of 
complaints  filed  under  the  Revenue 
Sharing  Act.  This  entitlement  program, 
which  was  terminated  in  1986,  provided 
civil  rights  compliance  jurisdiction  for  a 
wide  variety  of  complaints  regarding  the 
use  of  Federal  funds  to  support  various 
general  activities  of  local  governments. 
In  the  absence  of  any  similar  program  of 
Federal  financial  assistance 
administered  by  another  Federal 
agency,  placement  of  designated  agency 
responsibilities  for  miscellaneous  and 
otherwise  undesignated  functions  with 
the  Department  of  Justice  is  an 
appropriate  continuation  of  current 
practice. 

The  Department  of  Education 
objected  to  the  proposed  rule's  inclusion 
of  the  functional  area  of  "arts  and 
humanities"  within  its  responsibilities, 
and  the  Department  of  Housing  and 
Urban  Development  objected  to  its 
proposed  designation  as  responsible  for 
activities  relating  to  rent  control,  the 
real  estate  industry,  and  housing  code 
enforcement.  The  Department  has 
deleted  these  areas  from  the  lists 
assigned  to  the  Departments  of 
Education  and  Housing  and  Urban 
Development,  respectively,  and  has 
added  a  new  paragraph  (c)  to  §  35.190, 
which  provides  that  the  Department  of 
Justice  may  assign  responsibility  for 
components  of  State  or  local 
governments  that  exercise 
responsibilities,  regulate,  or  administer 
services,  programs,  or  activities  relating 
to  functions  not  assigned  to  specific 
designated  agencies  by  paragraph  (b)  of 
this  section  to  other  appropriate 
agencies.  The  Department  believes  that 
this  approach  will  provide  more 
r.exibility  in  determining  the  appropriate 
agency  for  investigation  of  complaints 
involving  those  components  of  State  and 
local  governments  not  specifically 
addressed  by  the  listings  in  paragraph 
(b).  As  provided  in  §§  35.170  and  35.171, 
complaints  filed  with  the  Department  of 
Justice  will  be  referred  to  the 
appropriate  agency. 

Several  commenters  proposed  a 
stronger  role  for  the  Department  of 
Justice,  especially  with  respect  to  the 
receipt  and  assignment  of  complaints, 
and  the  overall  monitoring  of  the 
effectiveness  of  the  enforcement 
activities  of  Federal  agencies.  As 
discussed  above.  §5  35.170  and  35.171 
have  been  revised  to  provide  for  referral 
of  complaints  by  the  Department  of 
Jistice  to  appropriate  enforcement 


agencies.  Also,  language  has  been 
added  to  §  35.190(a)  of  the  final 
regulation  stating  that  the  Assistant 
Attorney  General  shall  provide  policy 
guidance  and  interpretations  to 
designated  agencies  to  ensure  the 
consistent  and  effective  implementation 
of  this  part. 

List  of  Subjects  in  28  CFR  Part  35 

Administrative  practice  and 
procedure.  Alcoholism.  Aftiericans  with 
disabilities.  Buildings.  Civil  rights.  Drug 
abuse,  Handicapped,  Historic 
preservation.  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements. 

By  the  authority  vested  in  me  as 
Attorney  General  by  28  U.S.C.  509,  510,  5 
U.S.C.  301,  and  section  204  of  the 
Americans  with  Disabilities  Act,  and  for 
the  reasons  set  forth  in  the  preamble, 
chapter  I  of  title  28  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  a  new  part  35  to  read  as  follows: 

PART  35— NONDISCRIMINATION  ON 
THE  BASIS  OF  DISABILITY  IN  STATE 
AND  LOCAL  GOVERNMENT  SERVICES 

Subpart  A— General 

Sec. 

35.101  Purpose. 

35.102  Application. 

35.103  Relationship  to  other  laws. 

35.104  Definitions. 

35.105  Self-evaluation. 

35.106  Notice. 

35.107  Designation  of  responsible  employee 
and  adoption  of  grievance  procedures. 

35.108-35.129    (Reserved] 

Subpart  8 — General  Requirements 

35.130  General  prohibitions  against 
discrimination. 

35.131  Illegal  use  of  drugs. 

35.132  Smoking. 

35.133  Maintenance  of  accessible  features. 

35.134  Retaliation  or  coercion. 

35.135  Personal  devices  and  services. 
35.136-35.139    (Reserved] 

Subpart  C— Employment 

35.140    Employment  discrimination 

prohibited. 
35.141-35.148    (Reserved] 

Subpart  D— Program  Accessibility 

35.149  Discri.Tiination  prohibited. 

35.150  Existing  facilities. 

35.151  New  construction  and  alterations. 
35.152-35.159    (Reserved] 

Subpart  E— Communications 

35.160  General. 

35.161  Telecommunication  devices  for  the 
deaf  (TDD's). 

35.162  Telephone  emergency  services. 

35.163  Information  and  signage. 

35.164  Duties, 
s.^  ias-35.169    (Reserved] 


Subpart  F— Compliance  Procedures 

35.170  Complaints. 

35.171  Acceptance  of  complaints. 

35.172  Resolution  of  complaints. 

35.173  Voluntary  compliance  agreements. 

35.174  Referral. 

35.175  Attorney's  fees. 

35.178    Alternative  means  of  dispute 
resolution. 

35.177  Effect  of  unavailability  of  technical 
assistance. 

35.178  State  immunity. 
35.179-35.189    [Reserved] 

Subpart  Q— Designated  Agencies 

35.190    Designated  agencies. 

35.191-35.999    (Reserved] 

Appondbf  A  to  Part  35— Preamble  to 

Regulation  on  Nondiscrimination  on  the 
Basis  of  Disability  in  State  and  Local 
Government  Services  (Published  July  26. 
1991, 

Authority:  5  U.S.C.  301;  28  U.S.C.  509,  510. 
Title  n.  Pub.  L  101-336  (42  U.S.C  12134). 


Subpart  A— General 
§  35.101    Purpose. 

The  purpose  of  this  part  is  to 
effectuate  subtitle  A  of  title  II  of  the 
Americans  with  Disabilities  Act  of  1990, 
(42  U.S.C.  12131),  which  prohibits 
discrimination  on  the  basis  of  disability 
by  public  entities. 

§35.102    Application. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  applies  to  all 
services,  programs,  and  activities 
provided  or  made  available  by  public 
entities. 

(b)  To  the  extent  that  public 
transportation  services,  programs,  and 
activities  of  public  entities  are  covered 
by  subtitle  Q,of  title  U  of  the  ADA  (42 
U.S.C.  12141),  they  are  not  subject  to  the 
requirements  of  this  part. 

§35.103    Relationship  to  other  laws. 

(a)  Rule  of  interpretation.  Except  as 
otherwise  provided  in  this  part,  this  part 
shall  not  be  construed  to  apply  a  lesser 
standard  than  the  standards  applied 
under  title  V  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791)  or  the  regulations 
issued  by  Federal  agencies  pursuant  to 
that  title. 

(b)  Other  lows.  This  part  does  not 
invahdate  or  limit  the  remedies,  rights, 
and  procedures  of  any  other  Federal 
laws,  or  State  or  local  laws  (including 
State  common  law)  that  provide  greater 
or  equal  protection  for  the  rights  of 
individuals  with  disabilities  or 
individuals  associated  with  them. 

§35.104    Definitions. 
For  purposes  of  this  part,  the  term— 
Act  means  the  Americans  with 

Disabilities  Act  (Pub.  L  101-336, 104 


Stat.  327, 42  U.S.C.  12101-12; 
U.S.C.  225  and  611). 

Assistant  Attorney  Genen 
Assistant  Attorney  General, 
Division,  United  States  Dep< 
Justice. 

Auxiliary  aids  and  servia 
includes — 

(1)  Qualified  interpreters, 
transcription  services,  writt« 
telephone  handset  amplifier 
listening  devices,  assistive  11 
systems,  telephones  compat 
hearing  aids,  closed  caption 
open  and  closed  captioning, 
telecommunications  devices 
persons  (TDD's),  videotext  c 
other  effective  methods  of  n: 
aurally  dehvered  materials  i 
individuals  with  hearing  imp 

(2)  Qualified  readers,  tape 
audio  recordings,  Brailled  m 
large  print  materials,  or  othe 
methods  of  making  visually 
materials  available  to  indivi 
visual  impairments; 

"    (3)  Acquisition  or  modifici 
equipment  or  devices;  and 

(4)  Other  similar  services  i 

Complete  complaint  mean 
statement  that  contains  the 
complainant's  name  and  adc 
describes  the  public  entity's 
discriminatory  action  in  suff 
to  inform  the  agency  of  the  r 
date  of  the  alleged  violation 
It  shall  be  signed  by  the  con 
by  someone  authorized  to  dc 
or  her  behalf.  Complaints  fil 
of  classes  or  third  parties  sh 
or  identify  (by  name,  if  possi 
alleged  victims  of  discrimim 

Current  illegal  use  of  drug 
illegal  use  of  drugs  that  occu 
recently  enough  to  justify  a  i 
belief  that  a  person's  drug  ui 
or  that  contiiiuing  use  is  a  re 
ongoing  problem. 

Designated  agency  means 
agency  designated  under  sul 
this  part  to  oversee  compliai 
activities  under  this  part  for 
components  of  State  and  loc 
governments. 

Disability  means,  with  res 
individual,  a  physical  or  met 
impairment  that  substantiall 
or  more  of  the  major  life  acti 
such  individual;  a  record  of  t 
impairment:  or  being  regardi 
such  an  impairment. 

(l)(i)  The  phrase  physical 
impairment  means — 

(A)  Any  physiological  disc 
condition,  cosmetic  disfigure 
anatomical  loss  affecting  om 
the  following  body  systems: 
Neurological,  musculoskeleti 
sense  organs,  respiratory  (in 


1  1   11*1 


■»■•■.■  . .    f .     » 

Friday.  July  26.  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  144  /  Friday.  July  26.  1991  /  Rules  and  Regulations  35717 


anguage  has  been 
3(a)  of  the  final 
g  that  the  Assistant 
1  shall  provide  policy 
erpretations  to 
:ies  to  ensure  the 
^fective  implementation 

a  28  CFR  Part  35 

I  practice  and 

lolism,  Aftiericans  with 

lings.  Civil  rights.  Drug 

ped.  Historic 

;rgovemmental 

ng  and  recordkeeping 

y  vested  in  me  as 
I  by  28  U.S.C.  509.  510.  5 
!ction  204  of  the 
Disabilities  Act.  and  for 
rth  in  the  preamble, 
18  of  the  Code  of 
ns  is  amended  by 
t  35  to  read  as  follows: 

ISCRIMINATION  ON 
ISABILITY  IN  STATE 
'ERNMENT  SERVICES 

il 


>  to  other  laws, 
ion. 

of  responsible  employee 
grievance  procedures, 
trved] 

I  Requirements 
bibitions  against 

F  drugs. 

!  of  accessible  features. 

ir  coercion. 

'ices  and  services. 

rved] 

nent 

discrimination 

rvedj 

I  Accessibility 

>n  prohibited. 

ities. 

ction  and  alterations. 

rxedj 

lications 

ication  devices  for  the 

nergency  services, 
ind  signage. 

ved] 


Subpart  F— Compliance  Procedure* 

35.170  Complaints. 

35.171  Acceptance  of  complaints. 

35.172  Resolution  of  complaints. 

35.173  Voluntary  compliance  agreements. 

35.174  Referral. 

35.175  Attorney's  fees. 

35.178    Alternative  means  of  dispute 
resolution. 

35.177  Effect  of  unavailability  of  technical 
assistance. 

35.178  State  immunity. 
35.179-35.189    [Reserved] 

Subpart  G— Designated  Agencies 

35.190    Designated  agencies. 

35.191-35.999    jReservedJ 

Appendbc  A  to  Part  35— Preamble  to 

Regulation  on  Nondiscrimination  on  the 
Basis  of  Disability  in  State  and  Local 
Government  Services  (Published  July  26, 
1991, 

Authority:  5  U.S.C.  301;  28  U.S.C.  509.  510: 
Title  n.  Pub.  L  101-336  {42  U.S.C.  12134). 


Subpart  A— General 
§  35.101    Purpose. 

The  purpose  of  this  part  is  to 
effectuate  subtitle  A  of  tide  II  of  the 
Americans  with  Disabilities  Act  of  1990. 
(42  U.S.C.  12131).  which  prohibits 
,  discrimination  on  the  basis  of  disability 
by  public  entities. 

§35.102    Application. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  applies  to  all 
services,  programs,  and  activities 
provided  or  made  available  by  public 
entities. 

(b)  To  the  extent  that  public 
transportation  services,  programs,  and 
activities  of  public  entities  are  covered 
by  subtiUe  g.of  title  U  of  the  ADA  (42 
U.S.C.  12141),  they  are  not  subject  to  the 
requirements  of  this  part. 

§35.103    Relationship  to  ottier  laws. 

(a)  Rule  of  interpretation.  Except  as 
otherwise  provided  in  this  part,  this  part 
shall  not  be  construed  to  apply  a  lesser 
standard  than  the  standards  applied 
under  title  V  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  791)  or  the  regulations 
issued  by  Federal  agencies  pursuant  to 
that  title. 

(b)  Other  laws.  This  part  does  not 
invalidate  or  limit  the  remedies,  rights, 
and  procedures  of  any  other  Federal 
laws,  or  State  or  local  laws  (including 
State  common  law)  that  provide  greater 
or  equal  protection  for  the  rights  of 
individuals  with  disabilities  or 
individuals  associated  with  them. 

§35.104    Definitions. 
For  purposes  of  this  part,  the  term— 
Act  means  the  Americans  with 

Disabilities  Act  (Pub.  L  101-336, 104 


Stat.  327.  42  U.S.C.  12101-12213  and  47 
U.S.C.  225  and  611). 

Assistant  Attorney  General  means  the 
Assistant  Attorney  General.  Civil  Rights 
Division,  United  States  Department  of 
Justice. 

Auxiliary  aids  and  services 
includes — 

(1)  Qualified  interpreters,  notetakers. 
transcription  services,  written  materials, 
telephone  handset  amplifiers,  assistive 
listening  devices,  assistive  listening 
systems,  telephones  compatible  with 
hearing  aids,  closed  caption  decoders, 
open  and  closed  captioning, 
telecommunications  devices  for  deaf 
persons  (TDD's).  videotext  displays,  or 
other  effective  methods  of  making 
aurally  dehvered  materials  available  to 
individuals  with  hearing  impairments; 

(2)  Qualified  readers,  taped  texts, 
audio  recordings.  Brailled  materials, 
large  print  materials,  or  other  effective 
methods  of  making  visually  delivered 
materials  available  to  individuals  with 
visual  impairments; 

"    (3)  Acquisition  or  modification  of 
equipment  or  devices;  and 

(4)  Other  similar  services  and  actions. 

Complete  complaint  means  a  written 
statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  public  entity's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  agency  of  the  nature  and 
date  of  the  alleged  violation  of  this  part. 
It  shall  be  signed  by  the  complainant  or 
by  someone  authorized  to  do  so  on  his 
or  her  behalf.  Complaints  filed  on  behalf 
of  classes  or  third  parties  shall  describe 
or  identify  (by  name,  if  possible)  the 
alleged  victims  of  discrimination. 

Current  illegal  use  of  drugs  means 
illegal  use  of  drugs  that  occurred 
recently  enough  to  justify  a  reasonable 
belief  that  a  person's  drug  use  is  current 
or  that  continuing  use  is  a  real  and 
ongoing  problem. 

Designated  agency  means  the  Federal 
agency  designated  under  subpart  G  of 
this  part  to  oversee  compliance 
activities  under  this  part  for  particular 
components  of  State  and  local 
governments. 

Disability  means,  with  respect  to  an 
individual,  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  of  the  major  life  activities  of 
such  individual;  a  record  of  such  an 
impairment;  or  being  regarded  as  having 
such  an  impairment. 

{l)(i)  The  phrase  physical  or  mental 
impairment  means — 

(A)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological,  musculoskeletal,  special 
sense  organs,  respiratory  (including 


speech  organs),  cardiovascular, 
reproductive,  digestive,  genitourinary, 
hemic  and  lymphatic,  skin,  and 
endocrine; 

(B)  Any  mental  or  psychological 
disorder  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities, 

(ii)  The  phrase  physical  or  mental 
impairment  includes,  but  is  not  limited 
to,  such  contagious  and  noncontagious 
diseases  and  conditions  as  orthopedic, 
visual,  speech  and  hearing  impairments, 
cerebral  palsy,  epilepsy,  muscular 
dystrophy,  multiple  sclerosis,  cancer, 
heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  specific 
learning  disabilities,  HIV  disease 
(whether  symptomatic  or 
asymptomatic),  tuberculosis,  drug 
addiction,  and  alcoholism. 

(iii)  The  phrase  physical  or  mental 
impairment  does  not  include 
homosexuahty  or  bisexuality. 

(2)  The  phrase  major  life  activities 
means  fimctions  such  as  caring  for  one's 
self,  performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  The  phrase  has  a  record  of  such  an 
impairment  means  has  a  history  of,  or 
has  been  misclassifled  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  The  phrase  is  regarded  as  having 
an  impairment  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  hfe  activities  but  that  is 
treated  by  a  public  entity  as  constituting 
such  a  limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  hmits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  a  public 
entity  as  having  such  an  impairment 

(5)  The  term  disability  does  not 
include — 

(i)  Transvestism,  transsexualism, 
pedophilia,  exhibitionism,  voyeurism, 
gender  identity  disorders  not  resulting 
from  physical  impairments,  or  other 
sexual  behavior  disorders; 

(ii)  Compulsive  gambling, 
kleptomania,  or  pyromania;  or 

(iii)  Psychoactive  substance  use 
disorders  resulting  from  current  illegal 
use  of  drugs. 

Drug  means  a  controlled  substance,  as 
defined  in  schedules  I  through  V  of 
section  202  of  the  Controlled  Substances 
Act  (21  U.S.C.  812). 


Facility  means  all  or  any  portion  of 
buildings,  structures,  sites,  complexes, 
equipment,  rolling  stock  or  other 
conveyances,  roads,  walks, 
passageways,  parking  lots,  or  other  real 
or  personal  property,  including  the  site 
where  the  building,  property,  structure, 
or  equipment  is  located. 

Historic  preservation  programs  means 
programs  conducted  by  a  public  entity 
that  have  preservation  of  historic 
properties  as  a  primary  purpose. 

Historic  Properties  means  those 
properties  that  are  listed  or  eligible  for 
listing  in  the  National  Register  of 
Historic  Places  or  properties  designated 
as  historic  under  State  or  local  law. 

Illegal  use  of  drugs  means  the  use  of 
one  or  more  drugs,  the  possession  or 
distribution  of  which  is  unlawful  under 
the  Controlled  Substances  Act  (21  U.S.C 
812).  The  term  illegal  use  of  drugs  does 
not  include  the  use  of  a  drug  taken 
under  supervision  by  a  licensed  health 
care  professional,  or  other  uses 
authorized  by  the  Controlled  Substances 
Act  or  other  provisions  of  Federal  law. 

Individual  with  a  disability  means  a 
person  who  has  a  disability.  The  term 
individual  with  a  disability  does  not 
include  an  individual  who  is  currently 
engaging  in  the  illegal  use  of  drugs, 
when  the  public  entity  acts  on  the  basis 
of  such  use. 

Public  entity  means — 

(1)  Any  State  or  local  government; 

(2)  Any  department,  agency,  special 
purpose  district  or  other  instrumentality 
of  a  State  or  States  or  local  government; 
and 

(3)  The  National  Railroad  Passenger 
Corporation,  and  any  commuter 
authority  (as  defined  in  section  103(8)  of 
the  Rail  Passenger  Service  Act). 

Qualified  individual  with  a  disability 
means  an  individual  with  a  disability 
who,  with  or  without  reasonable 
modifications  to  rules,  policies,  or 
practices,  the  removal  of  architectural, 
communication,  or  transportation 
barriers,  or  the  provision  of  auxiliary 
aids  and  services,  meets  the  essential 
eligibility  requirements  for  the  receipt  of 
services  or  the  participation  in  programs 
or  activities  provided  by  a  public  entity. 

Qualified  interpreter  means  an 
interpreter  who  is  able  to  interpret 
effectively,  accurately,  and  impartially 
both  receptively  and  expressively,  using 
any  necessary  speciahzed  vocabulary. 

Section  504  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  93- 
112.  87  Stat  394  (29  U.S.C.  794)).  as 
amended. 

State  means  each  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam. 
American  Samoa,  the  Virgin  Islands,  the 
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Tn»t  Territory  of  the  Pacific  Islands, 
and  the  Commoflweaith  of  the  Northern 
Mariana  blands. 

S  35.105    S«»«wriiMtfon. 

(a)  A  public  entity  shall,  within  one 
year  of  the  effective  date  of  this  part, 
evaluate  its  current  aervices.  policies. 
and  practices,  and  the  effects  thereof, 
that  do  not  or  may  not  meet  the 
requirements  of  this  part  and,  to  the 
extent  modification  of  any  such 
services,  policies,  and  practices  is 
required,  the  public  entity  shall  proceed 
to  make  the  necessary  modificationa. 

(bj  A  public  entity  shall  provide  an 
opportunity  to  interested  persons, 
including  indiriduals  wth  disabilities  or 
organizations  representing  mdi  vidua  Is 
with  disabilities,  to  participate  in  the 
self-evaluation  process  by  sidjmitting 
comments. 

(c)  A  paWic  entity  that  employs  SO  or 
more  persons  shaU.  for  at  least  three 
years  following  completion  of  the  self- 
evaluation,  maintain  on  file  and  make 
available  for  public  inspection: 

(1)  A  list  of  the  interested  persons 
consulted: 

(2)  A  description  of  areas  examined 
and  any  problems  identified;  and 

(3)  A  deacriptioB  of  any  modifications 
made. 

(d)  If  a  public  entity  has  already 
complied  with  the  self-evaluation 
requirement  of  a  regulation 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973,  then  the 
requiremenU  of  this  section  shall  apply 
only  to  those  policies  and  practices  that 
were  not  included  in  the  previous  self- 
evaluatioa. 

§35.106    Notice. 

A  public  entity  shaH  make  available 
to  applicanta.  participants,  beneficiaries, 
and  other  interested  persons 
information  regarding  the  provisions  of 
this  part  and  its  applicability  to  the 
services,  programs,  or  activities  of  the 
public  entity,  and  make  such 
information  available  to  them  in  such 
manner  as  the  head  of  the  entity  finds 
necessary  to  apprise  such  persons  of  the 
protections  against  discrimination 
assured  them  by  the  Act  and  this  part 

§  35. 1 07  Designation  of  responsible 
employee  and  adoption  of  grievance 
procedures. 

(a)  Designation  of  responsible 
employee.  A  public  entity  that  employs 
50  or  more  persons  shall  designate  at 
least  one  employee  to  coordinate  its 
efforts  to  comply  with  and  carry  out  its 
responsibilities  under  this  part, 
including  any  investigation  of  any 
complaint  communicated  to  it  alleging 
its  noncompliance  with  this  part  or 


alleging  any  actions  that  would  be 
prohibited  by  this  part.  The  public  entity 
shall  make  available  to  all  interested 
individuals  the  name,  office  address, 
and  telephone  number  of  the  employee 
or  employees  designated  pursuant  to 
this  paragraph. 

(b)  Complaint  procedure.  A  public 
entity  that  employs  50  or  more  persons 
shall  adopt  and  publish  grievance 
procedores  providing  for  prompt  and 
equitable  resolution  of  complaints 
alle^ng  any  action  that  would  b« 
prohibited  by  this  part. 

§§  35.10»-^.129    fReservMl] 
Subpart  B— General  Requirements 

§35.130    General  protiitiltioM  agelMt 
discrlmlnatloa 

(a)  No  qualified  individual  with  a 
disability  shall,  on  the  basis  of 
disability,  be  excluded  from 
participation  in  or  be  denied  the  benefits 
of  the  services,  programs,  or  activities  of 
a  public  entity,  or  be  subjected  to 
discrindBatian  by  any  public  entity. 

(b)  (1)  A  public  entity,  in  providing 
any  aid,  benefit,  or  service,  may  not 
directly  or  through  contractual, 
licensing,  or  other  arrangements,  on  the 
basis  of  disability — 

(i)  Deny  a  qualified  individual  with  a 
disability  the  opportunity  to  participate 
in  or  benefit  from  the  aid.  benefit,  or 
service; 

(ii)  Afford  a  qualified  individual  with 
a  disabiUty  an  opportunity  to  participate 
in  or  benefit  from  the  aid.  benefit,  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  individual 
with  a  disability  with  an  aid.  benefit,  or 
service  that  is  not  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result  to  gain  the  same  benefit  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others; 

(iv)  Provide  different  or  separate  aids, 
benefits,  or  services  to  individuals  with 
disabilities  or  to  any  class  of  individuals 
with  disabihties  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  qualified  individuals  with 
disabilities  with  aids,  benefits,  or 
services  that  are  as  effective  as  those 
provided  to  others: 

(v)  Aid  or  perpetuate  discrimination 
against  a  qualified  individual  with  a 
disability  by  providing  significant 
assistance  to  an  agency,  organization,  or 
person  that  discriminates  on  the  basis  of 
disability  in  providing  any  aid,  benefit 
or  service  to  beneficiaries  of  the  public 
entity's  program; 

(vi)  Deny  a  qualified  individual  with  a 
disability  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards; 


(vii)  Otherwise  limit  a  qualified 
individual  with  a  disability  in  the 
enjoymenl  of  any  ri^t  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid,  benefit,  or 
service. 

(2)  A  public  entity  may  not  deny  a 
qualified  individual  with  a  disability  the 
opportunity  to  participate  in  services, 
programs,  or  activities  that  are  not 
separate  or  different,  despite  the 
existence  of  permissibly  separate  or 
different  programs  or  activities. 

(3)  A  public  entity  may  not  directly  or 
through  contractual  or  other 
arrangements,  ulilize  criteria  or  methods 
of  administration: 

(i)  That  have  the  e&ct  of  sub jectiqg 
qualified  individuals  with  disabilities  to 
discrimination  on  the  basis  of  disabihty; 

(ii)  That  have  the  purpose  or  effect  of 
defeating  or  substantially  impairing 
accomplishment  of  the  objectives  of  the 
pubUc  entity's  pro-am  with  respect  to 
individuals  with  disabilities:  or 

(iii)  That  perpetuate  the 
discrimination  of  another  pablic  entity  if 
both  pubbc  entities  are  subject  to 
common  administrative  control  or  are 
agencies  of  the  same  State. 

(4)  A  public  entity  may  not  in 
determining  the  site  or  location  of  a 
facility,  make  selections — 

(i)  That  have  the  effect  of  excluding 
individuals  with  disabilities  from, 
denying  them  the  benefits  of.  or 
otherwise  subjecting  them  to 
discrimination;  or 

(ii)  That  have  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomphshment  of  the  objectives  of  the 
service,  program,  or  activity  with 
respect  to  individuals  with  disabilities. 

(5)  A  public  entity,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified  individuals 
with  disabilities  to  discrimination  on  the 
basis  of  disability. 

(8)  A  public  entity  may  not  administer 
a  licensing  or  certification  program  in  a 
manner  that  subjects  qualified 
individuals  with  disabilities  to 
discrimination  on  the  basis  of  disability, 
nor  may  a  public  entity  establish 
requirements  for  the  programs  or 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  disabilities  to 
discrimination  on  the  basis  of  disability. 
The  programs  or  activities  of  entities 
that  are  licensed  or  certified  by  a  public 
entity  are  not,  themselves,  covered  by 
this  part. 

(7)  A  public  entity  shall  make 
reasonable  modifications  in  policies, 
practices,  or  procedures  when  the 
modifications  are  necessary  to  avoid 
discrimination  on  the  basis  of  disability, 


unless  the  public  entity  can  c 
that  making  the  modificabon 
fundamentally  alter  the  natiu 
service,  program,  or  activity. 
(8)  A  public  entity  shall  no 
apply  eligibility  criteria  that  i 
or  tend  to  screen  cut  an  indi\ 
a  disabihty  or  any  class  of  in 
with  disabilities  from  fully  ar 
enjojong  any  service,  prograr 
activity,  unless  such  criteria  < 
shown  to  be  necessary  for  th( 
of  the  service,  program,  or  ac 
offered. 

(c)  Nothing  in  this  part  prol 
public  entity  from  providing  I 
services,  or  advantages  to  inc 
with  disabilities,  or  to  a  parti 
of  individuals  with  disabilitie 
those  required  by  this  part. 

(d)  A  pubKc  entity  shall  adi 
services,  programs,  and  activ 
most  integrated  setting  appro 
the  needs  of  qualified  individ 
disabilities. 

(eKl)  Nothing  in  this  part  si 
construed  to  require  an  indivi 
a  disability  to  accept  an 
accommodation,  aid,  service, 
opportunity,  or  benefit  provid 
the  ADA  or  this  part  which  si 
individual  chooses  not  to  acci 

(2)  Nothing  in  the  Act  or  thi 
authorizes  the  representative 
guardian  of  an  individual  witl 
disability  to  decline  food,  wat 
medical  treatment  or  medical 
for  that  individual. 

(f)  A  public  entity  may  not  \ 
surcharge  on  a  particular  indi 
with  a  disabihty  or  any  group 
individaals  with  disabilities  t( 
costs  of  measures,  such  as  the 
of  auxiliary  aids  or  program 
accessibility,  that  are  requirec 
provide  that  individual  or  groi 
nondiscriminatory  treatment  t 
the  Act  or  this  part. 

(g)  A  public  entity  shall  not 
otherwise  deny  equal  services 
programs,  or  activities  to  an  u 
or  entity  because  of  the  knowi 
disability  of  an  individual  wit] 
the  individual  or  entity  is  knoi 
a  relationship  or  association. 

S  35.131    Illegal  use  of  drugs. 

(a)  Genera}.  (!)  Except  as  pr 
paragraph  (b)  of  this  section,  t 
does  not  prohibit  discriminati( 
an  individual  based  on  that  ini 
current  illegal  use  of  drugs. 

(2)  A  public  entity  shall  not 
discriminate  on  the  basis  of  ill 
of  drugs  ageiinst  an  individual 
engagmg  in  current  illegal  use 
and  who — 

(i)  Has  successfully  complet 
supervised  drug  rehabilitation 
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(vii)  Otherwise  limit  a  qualified 
individual  with  a  disability  in  the 
enjoyment  of  any  ri^t.  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid.  benefit,  or 
service. 

(2)  A  public  entity  may  not  deny  a 
quaMed  individual  with  a  disability  the 
opportunity  to  participate  in  services, 
programs,  or  activities  that  are  not 
separate  or  different,  despite  the 
existence  of  permissibly  separate  or 
different  prograais  or  activities. 

(3)  A  public  entity  may  not.  directly  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administrationj 

(i)  lliat  have  the  e&ct  of  sobjecting 
qualified  individuals  with  disabihtiea  to 
discrimination  on  the  basis  of  disabihty; 

(ii)  That  have  the  purpose  or  effect  of 
defeating  or  sai>6t£mtiaily  impairing 
accompUshment  of  the  objectives  of  the 
pubbc  entity's  pro-am  with  respect  to 
individuals  with  disabilities;  or 

(iii)  That  perpetuate  the 
discrimination  of  another  public  entity  if 
both  pubbc  entities  are  sobject  to 
common  administrative  control  or  are 
agencies  of  the  same  State. 

(4)  A  public  entity  may  not.  in 
determining  the  site  or  location  of  a 
facility,  make  selections — 

(i)  That  have  the  effect  of  excluding 
individuals  with  disabilities  from, 
denying  them  the  benefits  ot  or 
otherwise  subjecting  them  to 
discrimination;  or 

(ii)  That  have  the  purpose  or  effect  of 
defeating  or  substantially  impairing  the 
accomplishment  of  the  objectives  of  the 
service,  program,  or  activity  with 
respect  to  individuals  with  disabilities. 

(5)  A  public  entity,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified  individuals 
with  disabilities  to  discrimination  on  the 
basis  of  disability. 

(6)  A  public  entity  may  not  administer 
a  licensing  or  certification  program  in  a 
manner  that  subjects  qualified 
individuals  with  disabihties  to 
discrimination  on  the  basis  of  disability, 
nor  may  a  public  entity  establish 
requirements  for  the  programs  or 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  disabilities  to 
discrimination  on  the  basis  of  disability. 
The  programs  or  activities  of  entities 
that  are  licensed  or  certified  by  a  public 
entity  are  not.  themselves,  covered  by 
this  part. 

(7)  A  public  entity  shall  make 
reasonable  modifications  in  policies, 
practices,  or  procedures  when  the 
modifications  are  necessary  to  avoid 
discrimination  on  the  basis  of  disability. 


imless  the  public  entity  can  demonstrate 
that  making  the  modificabons  would 
fundamentally  alter  the  nature  of  the 
service,  program,  or  activity. 

(8)  A  fiubhc  entity  shall  not  impose  or 
apply  eligibility  criteria  that  screen  out 
or  tend  to  screen  out  an  individual  with 
a  disabihty  or  any  class  of  individuals 
with  disabilities  from  fully  and  equally 
enjoying  any  service,  program,  or 
activity,  unless  such  criteria  can  be 
shown  to  be  necessary  for  the  provision 
of  the  service,  program,  or  activity  being 
offered. 

(c)  Nothing  in  this  part  prohibits  a 
public  entity  from  providing  benefits, 
services,  or  advantages  to  individuals   . 
with  disabilities,  or  to  a  particular  class 
of  individuals  with  disabilities  beyond 
those  required  by  this  part. 

(d)  A  public  entity  shall  administer 
services,  programs,  and  activities  fn  the 
most  integrated  setting  appropriate  to 
the  needs  of  quahfied  individuals  with 
disabilities. 

(eKl)  Nothing  in  this  part  shall  be 
construed  to  require  an  individual  with 
a  disability  to  accept  an 
accommodation,  aid,  service, 
opportunity,  or  benefit  provided  under 
the  ADA  or  this  part  which  such 
individnal  chooses  not  to  accept. 

(2)  Nothing  in  the  Act  or  this  part 
authorizes  the  representative  or 
guardian  of  an  individual  with  a 
disability  to  decline  food,  wafer, 
medical  treatment,  or  medical  services 
for  that  individual. 

(f)  A  pmblic  entity  may  not  place  a 
surcharge  on  a  particular  individual 
with  a  disabihty  or  any  group  of 
individoals  with  disabilities  to  cover  the 
costs  of  measures,  such  as  the  provision 
of  auxiliary  aids  or  program 
accessibility,  that  are  required  to 
provide  that  individual  or  group  with  the 
nondiscriminatory  treatment  required  by 
the  Act  or  this  part. 

(g)  A  public  entity  shall  not  exclude  or 
otherwise  deny  equal  services, 
programs,  or  activities  to  an  individual 
or  entity  because  of  the  known 
disabihty  of  an  individual  with  whom 
the  individual  or  entity  is  known  to  have 
a  relationship  or  association. 

S  35.131    Illegal  use  of  drugs. 

(a)  Genera}.  (1)  Except  as  provided  in 
paragraph  (b)  of  this  section,  this  part 
does  not  prohibit  discrimination  against 
an  individual  based  on  that  individual's 
current  illegal  use  of  drugs. 

(2)  A  public  enbfy  shall  not 
discriminate  on  the  basis  of  illegal  use 
of  drugs  agcunst  an  individual  who  is  not 
engagmg  in  current  illegal  use  of  drugs 
and  who — 

(i)  Has  successfully  completed  a 
supervised  drug  rehabihtation  program 


or  has  otherwise  been  rehabihtated 
successfully: 

(ii)  Is  participating  in  a  supervised 
rehabihtation  program:  or 

(iii)  Is  erroneously  regarded  as 
engaging  in  such  use. 

(b)  Health  and  drug  rehabilitation 
services.  (1)  A  public  entity  shall  not 
deny  health  services,  or  services 
provided  in  connection  with  drug 
rehabihtation.  to  an  individual  on  the 
basis  of  that  individual's  airrent  illegal 
use  of  drugs,  if  the  individual  is 
otherwise  entitled  to  such  services. 

(2)  A  drug  rehabihtation  or  treatment 
program  may  deny  participation  to 
individuals  who  engage  in  illegal  use  of 
drugs  while  they  are  in  the  program, 

[c)pnig  testing.  (1)  This  part  does  not 
prohibit  a  public  entity  from  adopting  or 
administering  reasonable  policies  or 
procedures,  including  but  not  hmited  to 
drug  testing,  designed  to  ensure  that  an 
individual  wrfao  formeriy  engaged  in  the 
illegal  use  of  drugs  is  not  now  engaging 
in  current  illegal  use  of  drugs. 

(2)  Nothing  in  paragraph  (c)  of  this 
section  shall  be  construed  to  encourage, 
prohibit,  restrict,  or  authorize  the 
conduct  of  testing  for  the  illegal  nse  of 
drugs. 

§35.132    Smoking. 

This  part  does  not  preclude  the 
prohibition  of^  or  the  in^wsition  of 
restrictions  on,  smoking  in 
transportation  covered  by  this  part. 

$35,133    Malntenanc*  of  accassOife 
feature*. 

(a)  A  public  accommodation  shall 
maintain  in  operable  working  condition 
those  features  of  facilities  and 
equipment  that  are  required  to  be 
readily  accessible  to  and  usable  by 
persons  with  disabilities  by  the  Act  or 
this  part. 

(bj  This  section  does  not  prohibit 
isolated  or  temporary  interruptions  in 
service  or  access  due  to  maintenance  or 
repairs. 

$35,134    RetaHaUon  Of  cocrckNL 

(a)  No  private  or  public  entity  shall 
discriminate  against  any  individual 
because  that  individual  has  opposed 
any  act  or  practice  made  unlawful  by 
this  part  or  because  that  individual 
made  a  charge,  testified,  assisted,  or 
participated  in  any  manner  in  an 
investigation,  proceeding,  or  hearing 
under  the  Act  or  this  part. 

(b)  No  private  or  public  entity  shall 
coerce,  intimidate,  threaten,  or  interfere 
with  any  individual  in  the  exercise  or 
enjoyment  ot  or  on  account  of  his  or  her 
having  exercised  or  enjoyed,  or  on 
account  of  his  or  her  having  aided  or 
encouraged  any  other  individual  bi  the 


exercise  or  enjoyment  of,  any  right 
granted  or  protected  by  tfie  Act  or  this 
part. 


$35,136 

This  part  does  not  require  a  pubKc 
entity  to  provide  to  individuals  with 
disabihties  personal  devices,  such  as 
wheelchairs;  individually  prescribed 
devices,  such  as  prescription  eyeglasses 
or  hearing  aids;  readers  for  personal  use 
or  study:  or  services  of  a  personal 
nature  inchiding  assistance  in  eating, 
toileting,  or  dressing. 

$$  3&13»-3&.13«    [Reaarvwl] 
Subpart  C— Einploymefrt 

S  35. 1 40    Employment  discrtminatton 
prohNMted. 

(a)  No  qualified  individual  with  a 
disability  shall,  on  the  basis  of 
disability,  be  subjected  to  discrimination 
in  employment  under  any  service, 
program,  or  activity  conducted  by  a 
pubhc  entity. 

(bKl)  For  purposes  of  this  part  the 
requirements  of  title  I  of  the  Act  as 
established  by  the  regulations  of  the 
Equal  Employment  Opportunity 
Commission  in  29  CFR  part  1630.  apply 
to  employment  in  any  service,  program, 
or  activity  conducted  by  a  public  entity 
if  that  public  entity  is  also  subject  to  the 
jurisdiction  of  title  L 

(2)  For  the  purposes  of  this  part  the 
requirements  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as 
estabhshed  by  the  regulations  of  the 
Department  of  Justice  in  28  CFR  part  41, 
as  those  requirements  pertain  to 
employment,  apply  to  employment  in 
any  service,  program,  or  activity 
conducted  by  a  public  entity  if  that 
public  entity  is  not  also  subject  to  the 
jurisdiction  of  title  L 

SS  35. 141-35.141    [ReservadI 
Subpart  D — Program  Accessfbilfty 

$35,149    Diaertmination  proMt>(t«d. 

Except  as  otherwise  provided  in 
S  35.150,  no  quahfied  individual  with  a 
disability  shall,  because  a  pnbHc  entity's 
facilities  are  inaccessible  to  or  unusable 
by  individuals  with  disabilities,  be 
excluded  from  participation  in.  or  be 
denied  the  benefits  of  the  services, 
programs,  or  activities  of  a  public  entity, 
or  be  subjected  to  discrimination  by  any 
public  entity. 

$35,150    Existing  (acliWes. 

(a)  Genera/.  A  public  entity  shall 
operate  each  service,  program,  or 
activity  so  thai  the  service,  program,  or 
activity,  when  viewed  in  its  entirety,  is 
readily  accessible  to  and  usable  by 
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individuals  with  disabilities.  This 
paragraph  does  not — 

(1)  Necessarily  require  a  public  entity 
to  make  each  of  its  existing  facihties 
accessible  to  and  usable  by  individuals 
with  disabilities; 

(2)  Require  a  public  entity  to  take  any 
action  that  would  threaten  or  destroy 
the  historic  significance  of  an  historic 
property;  or 

(3)  Require  a  public  entity  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  service,  program,  or  activity 
or  in  undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
personnel  of  the  public  entity  believe 
that  the  proposed  action  would 
fundamentally  alter  the  service, 
program,  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens,  a  public  entity  has  the  burden 
of  proving  that  compliance  with 

S  35.150(a)  of  this  part  would  result  in 
such  alteration  or  burdens.  The  decision 
that  compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  head  of  a  public  entity  or  his  or  her 
designee  after  considering  all  resources 
available  for  use  in  the  funding  and 
operation  of  the  service,  program,  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  a  public  entity  shall  take 
any  other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
individuals  with  disabilities  receive  the 
benefits  or  services  provided  by  the 
public  entity. 

(b)  Methods— (1)  General.  A  public 
entity  may  comply  with  the 
requirements  of  this  section  through 
such  means  as  redesign  of  equipment, 
reassignment  of  services  to  accessible 
buildings,  assignment  of  aides  to 
beneficiaries,  home  visits,  delivery  of 
services  at  alternate  accessible  sites, 
alteration  of  existing  facilities  and 
construction  of  new  facilities,  use  of 
accessible  rolling  stock  or  other 
conveyances,  or  any  other  methods  that 
result  in  making  its  services,  programs, 
or  activities  readily  accessible  to  and 
usable  by  individuals  with  disabilities. 
A  public  entity  is  not  required  to  make 
structural  changes  in  existing  facilities 
where  other  methods  are  effective  in 
achieving  compliance  with  this  section. 
A  public  entity,  in  making  alterations  to 
existing  buildings,  shall  meet  the 
accessibility  requirements  of  5  35.151.  In 
choosing  among  available  methods  for 
meeting  the  requirements  of  this  section, 
a  public  entity  shall  give  priority  to 
those  methods  that  offer  services, 
programs,  and  activities  to  qualified 


individuals  with  disabilities  in  the  most 
integrated  setting  appropriate. 

(2)  Historic  preservation  programs.  In 
meeting  the  requirements  of  §  35.150(a) 
in  historic  preservation  programs,  a 
public  entity  shall  give  priority  to 
methods  that  provide  physical  access  to 
individuals  with  disabihties.  In  cases 
where  a  physical  alteration  to  an 
historic  property  is  not  required  because 
of  paragraph  (a)(2)  or  (a)(3)  of  this 
section,  alternative  methods  of 
achieving  program  accessibility 
include — 

(i)  Using  audio-visual  materials  and 
devices  to  depict  those  portions  of  an 
historic  property  that  cannot  otherwise 
be  made  accessible; 

(ii)  Assigning  persons  to  guide 
individuals  with  handicaps  into  or 
through  portions  of  historic  properties 
that  cannot  otherwise  be  made 
accessible;  or 

(iii)  Adopting  other  innovative 
methods. 

(c)  Time  period  for  compliance. 
Where  structural  changes  in  facilities 
are  undertaken  to  comply  with  the 
obligations  established  under  this 
section,  such  changes  shall  be  made 
within  three  years  of  January  26. 1992. 
but  in  any  event  as  expeditiously  as 
possible. 

(d)  Transition  plan.  (1)  In  the  event 
that  structural  changes  to  facilities  will 
be  undertaken  to  achieve  program 
accessibihty,  a  public  entity  that 
employs  50  or  more  persons  shall 
develop,  vnthin  six  months  of  January 
26. 1992.  a  transition  plan  setting  forth 
the  steps  necessary  to  complete  such 
changes.  A  public  entity  shall  provide 
an  opportimity  to  interested  persons, 
including  individuals  with  disabilities  or 
organizations  representing  individuals 
with  disabilities,  to  participate  in  the 
development  of  the  transition  plan  by 
submitting  comments.  A  copy  of  the 
transition  plan  shall  be  made  available 
for  public  inspection. 

(2)  If  a  public  entity  has  responsibility 
or  authority  over  streets,  roads,  or 
walkways,  its  transition  plan  shall 
include  a  schedule  for  providing  curb 
ramps  or  other  sloped  areas  where 
pedestrian  walks  cross  curbs,  giving 
priority  to  walkways  serving  entities 
covered  by  the  Act.  including  State  and 
local  government  offices  and  facilities, 
transportation,  places  of  public 
accommodation,  and  employers, 
followed  by  walkways  serving  other 
areas. 

(3)  The  plan  shall,  at  a  minimum — 
(i)  Identify  physical  obstacles  in  the 

public  entity's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  disabilities; 


(ii)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(iii)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and.  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period;  and 

(iv)  Indicate  the  official  responsible 
for  implementation  of  the  plan. 

(4)  If  a  public  entity  has  already 
complied  with  the  transition  plan 
requirement  of  a  Federal  agency 
regulation  implementing  section  504  of 
the  Rehabilitation  Act  of  1973.  then  the 
requirements  of  this  paragraph  (d)  shall 
apply  only  to  those  policies  and 
practices  that  were  not  included  in  the 
previous  transition  plan. 

S  35. 1 5 1    New  construction  and  atteratlons. 

(a)  Design  and  construction.  Each 
facility  or  part  of  a  facihty  constructed 
by.  on  behalf  of.  or  for  the  use  of  a 
public  entity  shall  be  designed  and 
constructed  in  such  manner  that  the 
facility  or  part  of  the  facility  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  if  the  construction  was 
commenced  after  January  26. 1992. 

(b)  Alteration.  Each  facility  or  part  of 
a  facility  altered  by,  on  behalf  of,  or  for 
the  use  of  a  public  entity  in  a  manner 
that  affects  or  could  affect  the  usability 
of  the  facility  or  part  of  the  facility  shall, 
to  the  maximum  extent  feasible,  be 
altered  in  such  manner  that  the  altered 
portion  of  the  facility  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  if  the  alteration  was 
commenced  after  January  26. 1992. 

(c)  Accessibility  standards.  Design, 
construction,  or  alteration  of  facilities  in 
conformance  with  the  Uniform  Federal 
Accessibility  Standards  (UFAS) 
(Appendix  A  to  41  CFR  part  101-19.6)  or 
with  the  Americans  with  Disabilities 
Act  Accessibility  Guidelines  for 
Buildings  and  Facilities  (ADAAG) 
(Appendix  A  to  28  CFR  part  36)  shall  be 
deemed  to  comply  with  the  requirements 
of  this  section  with  respect  to  those 
facilities,  except  that  the  elevator 
exemption  contained  at  section  4.1.3(5) 
and  section  4.1.6{l)(j)  of  ADAAG  shall 
not  apply.  Departures  from  particular 
requirements  of  either  standard  by  the 
use  of  other  methods  shall  be  permitted 
when  it  is  clearly  evident  that 
equivalent  access  to  the  facility  or  part 
of  the  facility  is  thereby  provided. 

(d)  Alterations:  Historic  properties.  (1) 
Alterations  to  historic  properties  shall 
comply,  to  the  maximum  extent  feasible, 
with  section  4.1.7  of  UFAS  or  section 
4.1.7  of  ADAAG. 


(2)  If  it  i?,  rot  feasible  to  p 
physical  access  to  an  histoi 
in  a  maruier  that  will  not  th 
destroy  the  historic  signifies 
building  or  facility,  altemat 
of  access  shall  be  provided 
the  requirements  of  §  35.15C 

(e)  Curb  ramps.  (1)  Newlj 
or  altered  streets,  roads,  an 
must  contain  curb  ramps  or 
areas  at  any  intersection  ha 
or  other  barriers  to  entry  frt 
level  pedestrian  walkway. 

(2)  Newly  constructed  or 
level  pedestrian  walkways 
curb  ramps  or  other  sloped 
intersections  to  streets,  roat 
highways. 

§§35.152-35.159    (Reserved) 
Subpart  E— Communicatio 

§35.160    General. 

(a)  A  public  entity  shall  U 
appropriate  steps  to  ensure 
communications  with  appli( 
participants,  and  members  < 
with  disabilities  are  as  effec 
communications  with  other; 

{b)(l)  A  public  entity  shal 
appropriate  auxiliary  aids  a 
where  necessary  to  afford  a 
with  a  disabihty  an  equal  o; 
participate  in,  and  enjoy  the 
a  service,  program,  or  acfivi 
by  a  public  entity. 

(2)  In  determining  what  ty 
auxiliary  aid  and  service  is  i 
public  entity  shall  give  prim 
consideration  to  the  request 
individual  with  disabilities. 

§35.161    Telecommunication 
the  deaf  (TOD's). 

Where  a  public  entity  con 
by  telephone  with  applicant 
beneficiaries,  TDD's  or  equa 
telecommunication  systems 
used  to  communicate  with  ir 
with  impaired  hearing  or  spf 

§  35.162    Telephone  cm8rgen( 

Telephone  emergency  sen 
including  911  services,  shall 
direct  access  to  individuals  ' 
TDD's  and  computer  modem 

§  35.163    Information  and  sigr 

(a)  A  public  entity  shall  er 
interested  persons,  including 
with  impaired  vision  or  hear 
obtain  information  as  to  the 
and  location  of  accessible  se 
activities,  and  facilities. 

(b)  A  public  entity  shall  pr 
signage  at  all  inaccessible  er 
each  of  its  facilities,  directin; 
an  accessible  entrance  or  to 
at  which  they  can  obtain  infi 


day.  July  26.  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  144  /  Friday.  July  26.  1991  /  Rules  and  Regulations  35721 


abilities  in  the  most 

jpropriate. 

rvation  programs.  In 

nenls  of  S  35.150(a) 

ion  programs,  a 

ive  priority  to 

ie  physical  access  to 

abihties.  In  cases 

:eration  to  an 

lot  required  because 

)r  (a)(3)  of  this 

methods  of 

iccessibility 

lual  materials  and 
)se  portions  of  an 
it  cannot  otherwise 

ons  to  guide 
tdicaps  into  or 
listoric  properties 
le  be  made 

r  innovative 

r  compliance, 
mges  in  facilities 
mply  with  the 
ed  under  this 
s  shall  be  made 
■  January  26. 1992. 
xpeditiously  as 

I.  (1)  In  the  event 
es  to  facilities  will 
lieve  program 
c  entity  that 
)ersons  shall 
lonths  of  January 
plan  setting  forth 

0  complete  such 
tity  shall  provide 
srested  persons. 

with  disabilities  or 
jnting  individuals 
articipate  in  the 
'ansition  plan  by 
I.  A  copy  of  the 
3e  made  available 

1  has  responsibility 
ets.  roads,  or 

ion  plan  shall 
r  providing  curb 
1  areas  where 
)8  curbs,  giving 
serving  entities 
icluding  State  and 
ces  and  facilities. 
I  of  pubhc 
employers, 
'8  serving  other 

it  a  minimum — 
obstacles  in  the 
a  that  limit  the 
igrams  or  activities 
sabilities; 


(ii)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(iii)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and.  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period;  and 

(iv)  Indicate  the  official  responsible 
for  implementation  of  the  plan. 

(4)  If  a  public  entity  has  already 
complied  with  the  transition  plan 
requirement  of  a  Federal  agency 
regulation  implementing  section  504  of 
the  Rehabilitation  Act  of  1973.  then  the 
requirements  of  this  paragraph  (d)  shall 
apply  only  to  those  policies  and 
practices  that  were  not  included  in  the 
previous  transition  plan. 

S  35. 1 5 1    New  construction  and  alterations. 

(a)  Design  and  construction.  Each 
facility  or  part  of  a  facihty  constructed 
by,  on  behalf  of.  or  for  the  use  of  a 
public  entity  shall  be  designed  and 
constructed  in  such  manner  that  the 
facility  or  part  of  the  facility  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  if  the  construction  was 
commenced  after  January  26. 1992. 

(b)  Alteration.  Each  facility  or  part  of 
a  facility  altered  by,  on  behalf  of,  or  for 
the  use  of  a  public  entity  in  a  manner 
that  affects  or  could  affect  the  usability 
of  the  facility  or  part  of  the  facility  shall, 
to  the  maximum  extent  feasible,  be 
altered  in  such  manner  that  the  altered 
portion  of  the  facility  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities,  if  the  alteration  was 
commenced  after  January  26, 1992. 

(c)  Accessibility  standards.  Design, 
construction,  or  alteration  of  facilities  in 
conformance  with  the  Uniform  Federal 
Accessibility  Standards  (UFAS) 
(Appendix  A  to  41  CFR  part  101-19.6)  or 
with  the  Americans  with  Disabilities 
Act  Accessibility  Guidelines  for 
Buildings  and  Facilities  (ADAAG) 
(Appendix  A  to  28  CFR  part  36)  shall  be 
deemed  to  comply  with  the  requirements 
of  this  section  with  respect  to  those 
facilities,  except  that  the  elevator 
exemption  contained  at  section  4.1.3(5) 
and  section  4.1.6{l)(j)  of  ADAAG  shall 
not  apply.  Departures  from  particular 
requirements  of  either  standard  by  the 
use  of  other  methods  shall  be  permitted 
when  it  is  clearly  evident  that 
equivalent  access  to  the  facility  or  part 
of  the  facility  is  thereby  provided. 

(d)  Alterations:  Historic  properties.  (1) 
Alterations  to  historic  properties  shall 
comply,  to  the  maximum  extent  feasible, 
with  section  4.1.7  of  UFAS  or  section 
4.1.7  of  ADAAG. 


(2)  If  it  is  rot  feasible  to  provide 
physical  access  to  an  historic  property 
in  a  maruier  that  will  not  threaten  or 
destroy  the  historic  significance  of  the 
building  or  facility,  alternative  methods 
of  access  shall  be  provided  pursuant  to 
the  requirements  of  S  35.150. 

(e)  Curb  romps.  (1)  Newly  constructed 
or  altered  streets,  roads,  and  highways 
must  contain  curb  ramps  or  other  sloped 
areas  at  any  intersection  having  curbs 
or  other  barriers  to  entry  from  a  street 
level  pedestrian  walkway. 

(2)  Newly  constructed  or  altered  street 
level  pedestrian  walkways  must  contain 
curb  ramps  or  other  sloped  areas  at 
intersections  to  streets,  roads,  or 
highways. 

§§35.152-35.159    [Reserved] 
Subpart  E— Communications 

§35.160    General. 

(a)  A  public  entity  shall  take 
appropriate  steps  to  ensure  that 
communications  with  applicants, 
participants,  and  members  of  the  public 
with  disabilities  are  as  effective  as 
communications  with  others. 

(b)(1)  A  public  entity  shall  furnish 
appropriate  auxiliary  aids  and  services 
where  necessary  to  afford  an  individual 
with  a  disabihty  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
a  service,  program,  or  activity  conducted 
by  a  public  entity. 

(2)  In  determining  what  type  of 
auxiliary  aid  and  service  is  necessary,  a 
public  entity  shall  give  primary 
consideration  to  the  requests  of  the 
individual  with  disabilities. 

§  35. 1 6 1    Telecommunication  devices  for 
the  deaf  (TOD's). 

Where  a  public  entity  communicates 
by  telephone  with  applicants  and 
beneficiaries,  TDD's  or  equally  effective 
telecommunication  systems  shall  be 
used  to  communicate  with  individuals 
with  impaired  hearing  or  speech. 

§  35.162    Telephone  emergency  services. 

Telephone  emergency  services, 
including  911  services,  shall  provide 
direct  access  to  individuals  who  use 
TDD's  and  computer  modems. 

§  35.163    Information  and  signage. 

(a)  A  public  entity  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(b)  A  public  entity  shall  provide 
signage  at  all  inaccessible  entrances  to 
each  of  its  facilities,  directing  users  to 
an  accessible  entrance  or  to  a  location 
at  which  they  can  obtain  information 


about  accessible  facilities.  The 
international  symbol  for  accessibility 
shall  be  used  at  each  accessible 
entrance  of  a  facility. 

§35.164    Duties. 

This  subpart  does  not  require  a  public 
entity  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
service,  program,  or  activity  or  in  undue 
financial  and  administrative  burdens.  In 
those  circumstances  "where  personnel  of 
the  public  entity  believe  that  the 
proposed  action  would  fundamentally 
alter  the  service,  program,  or  activity  or 
would  result  in  undue  financial  and 
administrative  burdens,  a  public  entity 
has  the  burden  of  proving  that 
compliance  with  this  subpart  would 
result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  head  of  the  public  entity  or 
his  or  her  designee  after  considering  all 
resources  available  for  use  in  the 
fiinding  and  operation  of  the  service, 
program,  or  activity  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
If  an  action  required  to  comply  with  this 
subpart  would  result  in  such  an 
alteration  or  such  burdens,  a  public 
entity  shall  take  any  other  action  that 
would  not  result  in  such  an  alteration  or 
such  burdens  but  would  nevertheless 
ensure  that,  to  the  maximum  extent 
possible,  individuals  with  disabilities 
receive  the  benefits  or  services  provided 
by  the  public  entity. 

§§35.165-35.169    [Reserved] 
Subpart  F— Compliance  Procedures 

§  35.170    Complaints. 

(a)  Who  may  file.  An  individual  who 
believes  that  he  or  she  or  a  specific 
class  of  individuals  has  been  subjected 
to  discrimination  on  the  basis  of 
disability  by  a  public  entity  may.  by 
himself  or  herself  or  by  an  authorized 
representative,  file  a  complaint  under 
this  part. 

(b)  Time  for  filing.  A  complaint  must 
be  filed  not  later  than  180  days  from  the 
date  of  the  alleged  discrimination, 
unless  the  time  for  filing  is  extended  by 
the  designated  agency  for  good  cause 
shown.  A  complaint  is  deemed  to  be 
filed  under  this  section  on  the  date  it  is 
first  filed  with  any  Federal  agency. 

(c)  Where  to  file.  An  individual  may 
file  a  complaint  with  any  agency  that  he 
or  she  believes  to  be  the  appropriate 
agency  designated  under  subpart  G  of 
this  part,  or  with  any  agency  that 
provides  funding  to  the  public  entity  that 
is  the  subject  of  the  complaint,  or  with 


the  Department  of  Justice  for  referra'  a« 
provided  in  §  35.171(a)(2). 

§  35. 171    Acceptance  of  compWnt*. 

(a)  Receipt  of  complaints.  (l)(i)  Any 
Federal  agency  that  receives  a 
complaint  of  discrimination  on  the  basis 
of  disability  by  a  public  entity  shall 
promptly  review  the  complaint  to 
determine  whether  it  has  jurisdiction 
over  the  complaint  under  section  504. 

(ii)  If  the  agency  does  not  have  section 
504  jurisdiction,  it  shall  promptly 
determine  whether  it  is  the  designated 
agency  under  subpart  G  of  this  part 
responsible  for  complaints  filed  against 
that  public  entity. 

(2)(i)  If  an  agency  other  than  the 
Department  of  Justice  determines  that  it 
does  not  have  section  504  jurisdiction 
and  is  not  the  designated  agency,  it  shall 
promptly  refer  the  complaint,  and  notify 
the  complainant  that  it  is  referring  the 
complaint  to  the  Department  of  Justice. 

(ii)  When  the  Department  of  Justice 
receives  a  complaint  for  which  it  does 
not  have  jurisdiction  under  section  504 
and  is  not  the  designated  agency,  if  shall 
refer  the  complaint  to  an  agency  that 
does  have  jurisdiction  under  section  504 
or  to  the  appropriate  agency  designated 
in  subpatt  G  of  this  part  or,  in  the  case 
of  an  employment  complaint  that  is  also 
subject  to  title  I  of  the  Act,  to  the  Equal 
Employment  Opportunity  Commission. 

(3)(i)  If  the  agency  that  receives  a 
complaint  has  section  504  jurisdiction,  it 
shall  process  the  complaint  according  to 
its  procedures  for  enforcing  section  504. 

(ii)  If  the  agency  that  receives  a 
complaint  does  not  have  section  504 
jurisdiction,  but  is  the  designated 
agency,  it  shall  process  the  complaint 
according  to  the  procedures  established 
by  this  subpart. 

(b)  Employment  complaints.  (1)  If  a 
complaint  alleges  employment 
discrimination  subject  to  title  I  of  the 
Act.  and  the  agency  has  section  504 
jurisdiction,  tlie  agency  shall  follow  the 
procedures  issued  by  Qie  Department  of 
justice  and  the  Equal  Employment 
Opportunity  Commission  under  section 
107(b)  of  the  Act. 

(2)  If  a  complaint  alleges  employment 
discrimination  subject  to  title  I  of  the 
Act.  and  the  designated  agency  does  not 
have  section  504  jurisdiction,  the  agency 
shall  refer  the  complaint  to  the  Equal 
Employment  Opportunity  Commission 
for  processing  under  title  I  of  the  Act. 

(3)  Complaints  alleging  employment 
discrimination  subject  to  this  part,  but 
not  to  title  I  of  the  Act  shall  be 
processed  in  accordance  with  the 
procedures  established  by  this  subpart. 

(c)  Complete  complaints.  (1)  A 
designated  agency  shall  accept  all 
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complete  complaints  under  this  section 
and  shall  promptly  notify  the 
complainant  and  Uie  public  entity  of  the 
receipt  and  acceptance  of  the  complaint. 
(2)  If  the  designated  agency  receives  a 
complaint  that  is  not  complete,  it  shall 
notify  the  complainant  and  specify  the 
additional  infonnation  that  is  needed  to 
make  the  complaint  a  complete 
complaint.  If  the  complainant  fails  to 
complete  the  complaint,  the  designated 
agency  shall  close  the  complaint  without 
prejudice. 

§35.172    Resolution  of  complaints. 

(a)  The  designated  agency  shall 
investigate  each  complete  complaint, 
attempt  informal  resolution,  and,  if 
resolution  is  not  achieved,  issue  to  the 
complainant  and  the  public  entity  a 
Letter  of  Findings  that  shall  include— 

(1)  Findings  of  fact  and  conclusions  of 
law: 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  Notice  of  the  rights  available  under 
paragraph  (b)  of  this  section. 

(b)  If  the  designated  agency  finds 
noncompliance,  the  procedures  in 

§S  35.173  and  35.174  shall  be  followed. 
At  any  time,  the  complainant  may  File  a 
private  suit  pursuant  to  section  203  of 
the  Act,  whether  or  not  the  designated 
agency  finds  a  violation. 

§35.173    Voluntary  eompNanee 
agreements. 

(a)  When  the  designated  agency 
issues  a  noncompliance  Letter  of 
Findings,  the  designated  agency  shall — 

(1)  Notify  the  Assistant  Attorney 
General  by  forwarding  a  copy  of  the 
Letter  of  Findings  to  the  Assistant 
Attorney  General:  and 

(2)  Initiate  negotiations  with  the 
public  entity  to  secure  compliance  by 
voluntary  means. 

(b)  Where  the  designated  agency  is 
able  to  secure  voluntary  compliance,  the 
voluntary  compliance  agreement  shall— 

(1)  Be  in  writing  and  signed  by  the 
parties; 

(2)  Address  each  cited  violation: 

(3)  Specify  the  corrective  or  remedial 
action  to  be  taken,  within  a  stated 
period  of  time,  to  come  into  compliance: 

(4)  Provide  assurance  that 
discrimination  will  not  recur  and 

(5)  Provide  for  enforcement  by  the 
Attorney  General. 

§35.174    ReferrA 

If  the  public  entity  declines  to  enter 
into  voluntary  compliance  negotiations 
or  if  negotiations  are  unsuccessful,  the 
designated  agency  shall  refer  the  matter 
to  the  Attorney  General  with  a 
recommendation  for  appropriate  action. 


§35.175    Attorney**  feet. 

In  any  action  or  administrative 
proceeding  commenced  pursuant  to  the 
Act  or  this  part,  the  court  or  agency,  in 
its  discretion,  may  allow  the  prevailing 
party,  other  than  the  United  States,  a 
reasonable  attorney's  fee.  including 
litigation  expenses,  and  costs,  and  the 
United  States  shall  be  liable  for  the 
foregoing  the  same  as  a  private 
individual. 

§35.178    AJtemative  meant  of  dispute 
resolution. 

Where  appropriate  and  to  the  extent 
authorized  by  law,  the  use  of  alternative 
means  of  dispute  resolution,  including 
settlement  negotiations,  conciliation, 
facilitation,  mediation,  factfinding, 
mini  trials,  and  arbitration,  is  encouraged 
to  resolve  disputes  arising  under  the  Act 
and  this  part. 

§35.177    Effect  of  unavaMablMty  of 
tectinlcal  assistance. 

A  public  entity  shall  not  be  excused 
from  compliance  with  the  requirements 
of  this  part  because  of  any  failure  to 
receive  technical  assistance,  including 
any  failure  in  the  development  or 
dissemination  of  any  technical 
assistance  manual  authorized  by  the 
Act. 

§  35.178    State  Immunity. 

A  State  shall  not  be  immune  under  the 
eleventh  amendment  to  the  Constitution 
of  the  United  States  from  an  action  in 
Federal  or  State  court  of  competent 
jurisdiction  for  a  violation  of  this  Act  In 
any  action  against  a  State  for  a  violation 
of  the  requirements  of  this  Act.  remedies 
(including  remedies  both  at  law  and  in 
equity)  are  available  for  such  a  violation 
to  the  same  extent  as  such  remedies  are 
available  for  such  a  violation  in  an 
action  against  any  public  or  private 
entity  other  than  a  State. 

§§35.179-35.189    [Reserved] 
Subpart  G— Designated  Agencies 

§  35.190    Designated  agencies. 

(a)  The  Assistant  Attorney  General 
shall  coordinate  the  compliance 
activities  of  Federal  agencies  with 
respect  to  State  and  local  government 
components,  and  shall  provide  policy 
guidance  and  interpretations  to 
designated  agencies  to  ensure  the 
consistent  and  effective  implementation 
of  the  requirements  of  this  part. 

(b)  The  Federal  agencies  listed  in 
paragraph  (b)  (1)  through  (8)  of  this 
section  shall  have  responsibility  for  the 
implementation  of  subpart  F  of  this  part 
for  components  of  State  and  local 
governments  that  exercise 
responsibilities,  regulate,  or  administer 


services,  programs,  or  activities  in  the 
following  functional  areas. 

(1)  Department  of  Agriculture:  All 
programs,  services,  and  regulatory 
activities  relating  to  feurming  and  the 
raising  of  livestock,  including  extension 
services. 

(2)  Department  of  Education:  All 
programs,  services,  and  regulatory 
activities  relating  to  the  operation  of 
elementary  and  secondary  education 
systems  and  institutions,  institutions  of 
higher  education  and  vocational 
education  (other  than  schools  of 
medicine,  dentistry,  nursing,  and  other 
health-related  schools),  and  libraries. 

(3)  Department  of  Health  and  Human 
Services:  All  programs,  services,  and 
regulatory  activities  relating  to  the 
provision  of  health  care  and  social 
services,  including  schools  of  medicine, 
dentistry,  nursing,  and  other  health- 
related  schools,  the  operation  of  health 
care  and  social  service  providers  and 
institutions,  including  "grass-roots"  and 
community  services  organizations  and 
programs,  and  preschool  and  daycare 
programs. 

(4)  Department  of  Housing  and  Urban 
Development:  All  programs,  services, 
and  regulatory  activities  relating  to  state 
and  local  public  housing,  and  housing 
assistance  and  referral 

(5)  Department  of  Interior  All 
programs,  services,  and  regulatory 
activities  relating  to  lands  and  natural 
resources,  including  parks  and 
recreation,  water  and  waste 
management,  environmental  protection, 
energy,  historic  and  cultural 
preservation,  and  museums. 

(6)  Department  of  Justice:  All 
programs,  services,  and  regulatory 
activities  relating  to  law  enforcement, 
public  safety,  and  the  administration  of 
justice,  including  courts  and  correctional 
institutions;  commerce  and  industry, 
including  general  economic 
development,  banking  and  finance, 
consumer  protection,  insurance,  and 
small  business;  planning,  development, 
and  regulation  (unless  assigned  to  other 
designated  agencies):  state  and  local 
government  support  services  (e.g..  audit, 
personnel,  comptroller,  administrative 
services);  all  other  government  functions 
not  assigned  to  other  designated 
agencies. 

(7)  Department  of  Labor:  All 
programs,  services,  and  regulatory 
activities  relating  to  labor  and  the  work 
force. 

(8)  Department  of  Transportation:  All 
programs,  services,  and  regulatory 
activities  relating  to  transportation, 
including  highways,  public 
transportation,  traffic  management  (non- 


law  enforcement),  automob 
and  inspection,  and  driver  I 

(c)  Responsibility  for  the 
implementation  of  subpart  \ 
for  components  of  State  or 
governments  that  exercise 
responsibilities,  regulate,  oi 
services,  programs,  or  activ 
to  functions  not  assigned  to 
designated  agencies  by  par 
this  section  may  be  assigne 
specific  agencies  by  the  De; 
Justice. 

(d)  If  two  or  more  agencii 
"Dparent  responsibility  ove 
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services,  programs,  or  activities  in  the 
following  functional  areas. 

(1)  Department  of  Agriculture:  All 
programs,  services,  and  regulatory 
activities  relating  to  fanning  and  the 
raising  of  livestock,  including  extension 
services. 

(2)  Department  of  Education:  All 
programs,  services,  and  regulatory 
activities  relating  to  the  operation  of 
elementary  and  secondary  education 
systems  and  institutions,  institutions  of 
higher  education  and  vocational 
education  (other  than  schools  of 
medicine,  dentistry,  nursing,  and  other 
health-related  schools),  and  libraries. 

(3)  Department  of  Health  and  Human 
Services:  All  programs,  services,  and 
regulatory  activities  relating  to  the 
provision  of  health  care  and  social 
services,  including  schools  of  medicine, 
dentistry,  nursing,  and  other  health- 
related  schools,  the  operation  of  health 
care  and  social  service  providers  and 
institutions,  including  "grass-roots"  and 
community  services  organizations  and 
programs,  and  preschool  and  daycare 
programs. 

(4)  Department  of  Housing  and  Urban 
Development-  All  programs,  services, 
and  regulatory  activities  relating  to  state 
and  local  public  housing,  and  housing 
assistance  and  referral. 

(5)  Department  of  Interior  All 
programs,  services,  and  regulatory 
activities  relating  to  lands  and  natural 
resources,  including  parks  and 
recreation,  water  and  waste 
management,  environmental  protection, 
energy,  historic  and  cultural 
preservation,  and  museums. 

(6)  Department  of  Justice:  All 
programs,  services,  and  regulatory 
activities  relating  to  law  enforcement, 
public  safety,  and  the  administration  of 
justice,  including  courts  and  correctional 
institutions;  commerce  and  industry, 
including  general  economic 
development,  banking  and  tinance, 
consumer  protection,  insurance,  and 
small  business:  planning,  development, 
and  regulation  (unless  assigned  to  other 
designated  agencies):  state  and  local 
government  support  services  (e.g.,  audit, 
personnel,  comptroller,  administrative 
services):  all  other  government  functions 
not  assigned  to  other  designated 
agencies. 

(7)  Department  of  Labor  All 
programs,  services,  and  regulatory 
activities  relating  to  labor  and  the  work 
force. 

(8)  Department  of  Transportation:  All 
programs,  services,  and  regulatory 
activiUes  relating  to  transportation, 
including  highways,  public 
transportation,  traffic  management  (non- 


law  enforcement),  automobile  licensing 
and  inspection,  and  driver  Hcensing. 

(c)  Responsibility  for  the 
implementation  of  subpart  F  of  this  part 
for  components  of  State  or  local 
governments  that  exercise 
responsibilities,  regulate,  or  administer 
services,  programs,  or  activities  relating 
to  functions  not  assigned  to  specific 
designated  agencies  by  paragraph  (b)  of 
this  section  may  be  assigned  to  other 
specific  agencies  by  the  Department  of 
Justice. 

(d)  If  two  or  more  agencies  have 
sDparent  responsibiUty  over  a 


complaint,  the  Assistant  Attorney 
General  shall  determine  which  one  of 
the  agencies  shall  be  the  designated 
agency  for  purposes  of  that  complaint. 

§§35.191-35.999    [Rctwved] 

Appendix  A  to  Part  35--Preamble  to 
Regulation  on  Nondiscrimination  on  ttt* 
Basis  of  Disability  In  State  and  Local 
Government  Services  (Published  July  26, 
1991) 

Note:  For  the  convenience  of  the  reader, 
this  appendix  contains  the  text  of  the 
preamble  to  the  final  regulation  on 
nondiscrimination  on  the  basis  of  disability 
in  State  and  local  government  8er\iceg 


beginning  at  the  heading  "Section-by-Section 
Analysis"  and  ending  before  "List  of  Subjects 
in  28  CFR  Part  35"  (56  FR  (INSERT  FR  PAGE 
CITATIONS):  July  28, 1991). 

Dated:  July  17. 1991. 
Dick  Thoroburgh, 
Attorney  General. 
[FR  Doc.  91-17388  Filed  7-25-91: 8:45  am) 

WLUNa  COOC  441»41-M 


Friday 

July  26,  1991 


Part  V 


Equal  Employment 

Opportunity 

Commission 


29  CFR  Part  1630 

Equal  Employment  Opportunity  for 

Individuals  With  Disabilities;  Final  Rule 

29  CFR  Parts  1602  and  1627 
Recordkeeping  and  Reporting  Under  Title 
Vil  of  the  Civil  Rights  Act  of  1964  and 
the  Americans  With  Disabilities  Act 
(ADA);  Final  Rule 


35726  Federal  Register  /  Vol.  56.  No.  144  /  Friday.  July  26.  1991  /  Rules  and  Regulations 


Equal  Employment  Opportunity 
Commission 

29  CFR  Part  1630 

Equal  Employment  Opportunity  for 
Individuals  With  Disabilities 

agency:  Equal  Employment  Opportunity 

Commission. 

action:  Final  rule. 

summary:  On  July  26. 1990,  the 
Americans  With  Disabilities  Act  (ADA) 
was  signed  into  law.  Section  106  of  the 
ADA  requires  that  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  issue  substantive  regulations 
implementing  title  I  (Employment) 
within  one  year  of  the  date  of  enactment 
of  the  Act.  Pursuant  to  this  mandate,  the 
Commission  is  publishing  a  new  part 
1630  to  its  regulations  to  implement  title 
I  and  sections  3(2).  3(3),  501,  503,  506(e), 
508,  510,  and  511  of  the  ADA  as  those 
sections  pertain  to  employment.  New 
part  1630  prohibits  discrimination 
against  qualified  individuals  with 
disabilities  in  all  aspects  of  employment. 
EFFECTIVE  DATE:  July  26.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  M.  Thornton,  Deputy  Legal 
Counsel,  (202)  663-4638  (voice),  (202) 
fi6»-7026  (TDD)  or  Christopher  G.  Bell. 
Acting  Associate  Legal  Counsel  for 
Americans  With  Disabilities  Act 
Services,  (202)  663-^679  (voice),  (202) 
663-7026. 

Copies  of  this  final  rule  and 
interpretive  appendix  may  be  obtained 
by  calling  the  Office  of  Communications 
and  Legislative  Affairs  at  (202)  663-4900. 
Copies  in  alternate  formats  may  be 
obtained  from  the  Office  of  Equal 
Employment  Opportunity  bv  calling 
(202)  663-4398  or  (202)  6634395  (voice) 
or  (202)  663-4399  (TDD).  The  alternate 
formats  available  are:  Large  print, 
braille,  electronic  file  on  computer  disk, 
and  audio-tape. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  History 

The  Commission  actively  solicited 
and  considered  public  comment  in  the 
development  of  part  1630.  On  August  1, 
1990,  the  Commission  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM),  55  PR  31192,  informing  the 
public  that  the  Commission  had  begun 
the  process  of  developing  substantive 
regulations  pursuant  to  title  I  of  the 
ADA  and  inviting  comment  from 
interested  groups  and  individuals.  The 
comment  period  ended  on  August  31. 
1990.  In  response  to  the  ANPRM,  the 
Commission  received  138  comments 
from  various  disability  rights 
organizations,  employer  groups,  and 


individuals.  Comments  were  also 
solicited  at  62  ADA  input  meetings 
conducted  by  Commission  field  offices 
throughout  the  country.  More  than  2400 
representatives  from  disability  rights 
organizations  and  employer  groups 
participated  in  these  meetings. 

On  February  28, 1991,  the  Commission 
published  a  notice  of  proposed 
rulemaking  (NPRM),  56  FR  8578,  setting 
forth  proposed  part  1630  for  public 
comment.  The  comment  period  ended 
April  29, 1991.  In  response  to  the  NPRM, 
the  Commission  received  697  timely 
comments  from  interested  groups  and 
individuals.  In  many  instances,  a 
comment  was  submitted  on  behalf  of 
several  parties  and  represented  the 
views  of  numerous  groups,  employers,  or 
individuals  with  disabilities.  The 
comments  have  been  analyzed  and 
considered  in  the  development  of  this 
final  rule. 

Overview  of  Regulations 

The  format  of  part  1630  reflects 
congressional  intent,  as  expressed  in  the 
legislative  history,  that  the  regulations 
implementing  the  employment 
provisions  of  the  ADA  be  modeled  on 
the  regulations  implementing  section  504 
of  the  Rehabilitation  Act  of  1973,  as 
amended,  34  CFR  part  104.  Accordingly, 
in  developing  part  1630,  the  Commission 
has  been  guided  by  the  section  504 
regulations  and  the  case  law 
interpreting  those  regulations. 

It  is  the  intent  of  Congress  that  the 
regulations  implementing  the  ADA  be 
comprehensive  and  easily  understood. 
Part  1630.  therefore,  defines  terms  not 
previously  defined  in  the  regulations 
implementing  section  504  of  the 
Rehabilitation  Act.  such  as 
"substantially  limits."  "essential 
functions."  and  "reasonable 
accommodation."  Of  necessity,  many  of 
the  determinations  that  may  be  required 
by  this  part  must  be  made  on  a  case-by- 
case  basis.  Where  possible,  part  1630 
establishes  parameters  to  serve  as 
guidelines  in  such  inquiries. 

The  Commission  is  also  issuing 
interpretive  guidance  concurrently  with 
the  issuance  of  part  1630  in  order  to 
ensure  that  qualified  individuals  with 
disabilities  understand  their  rights  under 
this  part  and  to  facilitate  and  encourage 
compliance  by  covered  entities. 
Therefore,  part  1630  is  accompanied  by 
an  appendix.  This  appendix  represents 
the  Commission's  interpretation  of  the 
issues  discussed,  and  the  Commission 
will  be  guided  by  it  when  resolving 
charges  of  employment  discrimination. 
The  appendix  addresses  the  major 
provisions  of  part  1630  and  explains  the 
major  concepts  of  disability  rights. 
Further,  the  appendix  cites  to  the 


authority,  such  as  the  legislative  history 
of  the  ADA  and  case  law  interpreting 
section  504  of  the  Rehabilitation  Act 
that  provides  the  basis  and  purpose  of 
the  rule  and  interpretative  guidance. 

More  detailed  guidance  on  specific 
issues  will  be  forthcoming  in  the 
Commission's  Compliance  Manual 
Several  Compliance  Manual  sections 
and  policy  guidances  on  ADA  issues  are 
currently  under  development  and  are 
expected  to  be  issued  prior  to  the 
effective  date  of  the  Act.  Among  the 
issues  to  be  addressed  in  depth  are  the 
theories  of  discrimination;  definitions  of 
disability  and  of  qualified  individual 
with  a  disability;  reasonable 
accommodation  and  undue  hardship, 
including  the  scope  of  reassignment;  and 
pre-employment  inquiries. 

To  assist  us  in  the  development  of  this 
guidance,  the  Commission  requested 
comment  in  the  NPRM  from  disability 
rights  organizations,  employers,  unions, 
state  agencies  concerned  with 
employment  or  workers  compensation 
practices,  and  interested  individuals  on 
specific  questions  about  insurance, 
workers'  compensation,  and  collective 
bargaining  agreements.  Many 
commenters  responded  to  these 
questions,  and  several  commenters 
addressed  other  matters  pertinent  to 
these  areas.  The  Commission  has 
considered  these  comments  in  the 
development  of  the  final  rule  and  will 
continue  to  consider  them  as  it  develops 
further  ADA  guidance. 

In  the  NPRM,  the  Commission  raised 
questions  about  a  number  of  insurance- 
related  matters.  Specifically,  the 
Commission  asked  commenters  to 
discuss  risk  assessment  and 
classification,  the  relationship  between 
"risk"  and  "cost,"  and  whether 
employers  should  consider  the  effects 
that  changes  in  insurance  coverage  will 
have  on  individuals  with  disabilities 
before  making  those  changes.  Many 
commenters  provided  information  about 
insurance  practices  and  explained  some 
of  the  considerations  that  affect 
insurance  decisions.  In  addition,  some 
commenters  discussed  their  experiences 
with  insurance  plans  and  coverage.  The 
commenters  presented  a  wide  range  of 
opinions  on  insurance-related  matters, 
and  the  Commission  will  consider  the 
comments  as  it  continues  to  analyze 
these  complex  matters. 

The  Commission  received  a  large 
number  of  comments  concerning 
inquiries  about  an  individual's  workers' 
compensation  history.  Many  employers 
asserted  that  such  inquiries  are  job 
related  and  consistent  with  business 
necessity.  Several  individuals  with 
disabilities  and  disability  rights 


organizations,  however,  arj 
such  inquiries  are  prohibitj 
employment  inquiries  and  i 
refated  and  consistent  with 
necessity.  The  Commission 
addressed  this  issue  in  the 
guidance  accompanying  S ' 
will  discuss  the  matter  furt 
guidance. 

There  was  little  controve 
submission  of  medical  info 
workers'  compensation  ofTi 
number  of  employers  and  e 
groups  pointed  out  that  the 
compensation  offices  of  ma 
request  medical  informafio: 
connection  with  the  admini 
second-injury  funds.  Furthe 
that  the  disclosure  of  medic 
information  may  be  necess^ 
defense  of  a  workers'  comp 
claim.  The  Commission  has 
to  these  comments  by  amer 
interpretive  guidance  accor 
5  1630.14(b).  This  amendme 
below,  notes  that  the  submi 
medical  information  to  wor 
compensation  offices  in  ac( 
with  state  workers'  comper 
is  not  inconsistent  wilh  §  If 
Commission  will  address  t^ 
greater  detail  and  will  disc? 
issues  concerning  workers' 
compensation  matters  in  fu 
guidances,  including  the  po! 
on  pre-employment  inquirie 

With  respect  to  collective 
agreements,  the  Commissio 
commenters  to  discuss  the  i 
between  collective  bargaini 
agreements  and  such  matte 
hardship,  reassignment  to  a 
position,  the  determination 
constitutes  a  "vacant"  posil 
confidentiality  requirementi 
ADA.  The  comments  that  w 
reflected  a  wide  variety  of  \ 
example,  some  commenters 
it  would  always  be  an  undu 
for  an  employer  to  provide  i 
accommodation  that  conflic 
provisions  of  a  collective  be 
agreement.  Other  commentt 
argued  that  an  accommodal 
on  an  agreement  should  not 
considered  when  assessing 
hardship.  Similarly,  some  c( 
stated  that  the  appropriaten 
reassignment  to  a  vacant  pc 
should  depend  upon  the  pro 
collective  bargaining  agreer 
others  asserted  that  an  agre 
cannot  limit  the  right  to  reas 
Many  commenters  discussei 
relationship  between  an  agr 
seniority  provisions  and  an 
reasonable  accommodation 
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authority,  such  as  the  legislative  history 
of  the  ADA  and  case  law  interpreting 
section  504  of  the  Rehabilitation  Act 
that  provides  the  basis  and  purpose  of 
the  rule  and  interpretative  guidance. 

More  detailed  guidance  on  speciRc 
issues  will  be  forthcoming  in  the 
Commission's  Compliance  Manual. 
Several  Compliance  Manual  sections 
and  policy  guidances  on  ADA  issues  are 
currently  under  development  and  are 
expected  to  be  issued  prior  to  the 
effective  date  of  the  Act.  Among  the 
issues  to  be  addressed  in  depth  are  the 
theories  of  discrimination;  definitions  of 
disability  and  of  qualified  individual 
with  a  disability;  reasonable 
accommodation  and  undue  hardship, 
including  the  scope  of  reassignment;  and 
pre-employment  inquiries. 

To  assist  us  in  the  development  of  this 
guidance,  the  Commission  requested 
comment  in  the  NPRM  from  disability 
rights  organizations,  employers,  unions, 
state  agencies  concerned  with 
employment  or  workers  compensation 
practices,  and  interested  individuals  on 
specific  questions  about  insurance, 
workers'  compensation,  and  collective 
bargaining  agreements.  Many 
commenters  responded  to  these 
questions,  and  several  commenters 
addressed  other  matters  pertinent  to 
these  areas.  The  Commission  has 
considered  these  comments  in  the 
development  of  the  final  rule  and  will 
continue  to  consider  them  as  it  develops 
further  ADA  guidance. 

In  the  NPRM,  the  Commission  raised 
questions  about  a  number  of  insurance- 
related  matters.  Specifically,  the 
Commission  asked  commenters  to 
discuss  risk  assessment  and 
classification,  the  relationship  between 
"risk"  and  "cost,"  and  whether 
employers  should  consider  the  effects 
that  changes  in  insurance  coverage  will 
have  on  individuals  with  disabilities 
before  making  those  changes.  Many 
commenters  provided  information  about 
insurance  practices  and  explained  some 
of  the  considerations  that  affect 
insurance  decisions.  In  addition,  some 
commenters  discussed  their  experiences 
with  insurance  plans  and  coverage.  The 
commenters  presented  a  wide  range  of 
opinions  on  insurance-related  matters, 
and  the  Commission  will  consider  the 
comments  as  it  continues  to  analyze 
these  complex  matters. 

The  Commission  received  a  large 
number  of  comments  concerning 
inquiries  about  an  individual's  workers' 
compensation  history.  Many  employers 
asserted  that  such  inquiries  are  job 
related  and  consistent  with  business 
necessity.  Several  individuals  with 
disabilities  and  disability  rights 


organizations,  however,  argued  that 
such  inquiries  are  prohibited  pre- 
employment  inquiries  and  are  not  job 
refated  and  consistent  with  business 
necessity.  The  Commission  has 
addressed  this  issue  in  the  interpretive 
guidance  accompanying  S  1630.14(a)  and 
will  discuss  the  matter  further  in  fiiture 
guidance. 

There  was  little  controversy  about  the 
submission  of  medical  information  to 
workers'  compensation  offices.  A 
number  of  employers  and  employer 
groups  pointed  out  that  the  workers' 
compensation  offices  of  many  states 
request  medical  information  in 
connection  with  the  administration  of 
second-injury  funds.  Further,  they  noted 
that  the  disclosure  of  medical 
information  may  be  necessary  to  the 
defense  of  a  workers'  compensation 
claim.  The  Commission  has  responded 
to  these  comments  by  amending  the 
interpretive  guidance  accompanying 
§  1830.14(b).  This  amendment,  discussed 
below,  notes  that  the  submission  of 
medical  information  to  workers' 
compensation  offices  in  accordance 
with  state  workers'  compensation  laws 
is  not  inconsistent  with  §  1630.14(b).  The 
Commission  will  address  this  area  in 
greater  detail  and  will  discuss  other 
issues  concerning  workers' 
compensation  matters  in  future 
guidances,  including  the  policy  guidance 
on  pre-employment  inquiries. 

With  respect  to  collective  bargaining 
agreements,  the  Commission  asked 
commenters  to  discuss  the  relationship 
between  collective  bargaining 
agreements  and  such  matters  as  undue 
hardship,  reassignment  to  a  vacant 
position,  the  determination  of  what 
constitutes  a  "vacant"  position,  and  the 
confidentiality  requirements  of  the 
ADA.  The  comments  that  we  received 
reflected  a  wide  variety  of  views.  For 
example,  some  commenters  argued  that 
it  would  always  be  an  undue  hardship 
for  an  employer  to  provide  a  reasonable 
accommodation  that  confiicted  with  the 
provisions  of  a  collective  bargaining 
agreement.  Other  commenters,  however, 
argued  that  an  accommodation's  effect 
on  an  agreement  should  not  be 
considered  when  assessing  undue 
hardship.  Similarly,  some  commenters 
stated  that  the  appropriateness  of 
reassignment  to  a  vacant  position 
should  depend  upon  the  provisions  of  a 
collective  bargaining  agreement  while 
others  asserted  that  an  agreement 
cannot  limit  the  right  to  reassignment. 
Many  commenters  discussed  the 
relationship  between  an  agreement's 
seniority  provisions  and  an  employer's 
reasonable  accommodation  obligations. 


In  response  to  comments,  the 
Commission  has  amended  S  1630.2(n)(3) 
to  include  "the  terms  of  a  collective 
bargaining  agreement"  in  the  types  of 
evidence  relevant  to  determining  the 
essential  functions  of  a  position.  The 
Commission  has  made  a  corresponding 
change  to  the  interpretive  guidance  on 
§  1630.2(n){3).  In  addition,  the 
Commission  has  amended  the 
interpretive  guidance  on  §  1630.15(d)  to 
note  ihat  the  terms  of  a  collective 
bargaining  agreement  may  be  relevant 
to  detennining  whether  an 
accommodation  would  pose  an  undue 
hardship  on  the  operation  of  a  covered 
entity's  business. 

The  divergent  views  expressed  in  the 
public  comments  demonstrate  the 
complexity  of  employment-related 
issues  concerning  insurance,  workers' 
compensation,  and  collective  bargaining 
agreement  matters.  These  highly 
complex  issues  require  extensive 
research  and  analysis  and  warrant 
further  consideration.  Accordingly,  the 
Commission  has  decided  to  address  the 
issues  in  depth  in  future  Compliance 
Manual  sections  and  policy  guidances. 
The  Commission  will  consider  the  public 
comments  that  it  received  in  response  to 
the  NPRM  as  it  develops  further 
guidance  on  the  appUcation  of  title  I  of 
the  ADA  to  these  matters. 

The  Commission  has  also  decided  to 
address  burdens-of-proof  issues  in 
future  guidance  documents,  including 
the  Compliance  Manual  section  on  the 
theories  of  discrimination.  Many 
commenters  discussed  the  allocation  of 
the  various  burdens  of  proof  under  title  I 
of  the  ADA  and  asked  the  Commission 
to  clarify  those  burdens.  The  comments 
in  this  area  addressed  such  matters  as 
determining  whether  a  person  is  a 
qualified  individual  with  a  disability,  job 
relatedness  and  business  necessity,  and 
undue  hardship.  The  Commission  will 
consider  these  comments  as  it  prepares 
further  guidance  in  this  area. 

A  discussion  of  other  significant 
comments  and  an  explanation  of  the 
changes  made  in  part  1830  since 
publication  of  the  NPRM  follows. 

Section-by-Section  Analysis  of 
Conunents  and  Revisions 

Section  1630.1    Purpose,  Applicability, 
and  Construction 

The  Commission  has  made  a  technical 
correction  to  §  1330.1(a)  by  adding 
section  506(e)  to  the  list  of  statutory 
provisions  implemented  by  this  part. 
Section  506(e)  of  the  ADA  provides  that 
the  failure  to  receive  technical 
assistance  from  the  federal  agencies 
Ihat  administer  the  ADA  is  not  a 


defense  to  failing  to  meet  the  obligations 
of  title  I. 

Some  commenters  asked  the 
Commission  to  note  that  the  ADA  does 
not  preempt  state  claims,  such  as  state 
tort  claims,  that  confer  greater  remedies 
than  are  available  under  the  ADA.  The 
Commission  has  added  a  paragraph  to 
that  effect  in  the  appendix  discussion  of 
SS  1630.1  (b)  and  (c).  This  interpretation 
is  consistent  with  the  legislative  history 
of  the  Act.  See  H.R.  Rep.  No.  485  part  3. 
101st  Cong.,  2d  Sess.  69-70  (1990) 
(hereinafter  referred  to  as  House 
judiciary  Report). 

In  addition,  the  Commission  has  made 
a  technical  amendment  to  the  appendix 
discussion  to  note  that  the  ADA  does 
not  automatically  preempt  medical 
standards  or  safety  requirements 
established  by  Federal  law  or 
regulations.  "The  Commission  has  also 
amended  the  discussion  to  refer  to  a 
direct  threat  that  cannot  be  eliminated 
"or  reduced"  through  reasonable 
accommodation.  This  language  is 
consistent  with  the  regulatory  definition 
of  direct  threat.  (See  S  1630.2(r).  below.) 

Section  1630.2    Definitions 

Section  1630.2(h)    Physical  or  Mental 
Impairment 

The  Commission  has  amended  the 
interpretive  guidance  accompanying 
S  1630.2(h)  to  note  that  the  definition  of 
the  term  "impairment"  does  not  include 
characteristic  predisposition  to  illness  or 
disease. 

In  addition,  the  Commission  has 
specifically  noted  in  the  interpretive 
guidance  that  pregnancy  is  not  an 
impairment.  This  change  responds  to  the 
numerous  questions  that  the 
Commission  has  received  concerning 
whether  pregnancy  is  a  disability 
covered  by  the  ADA.  Pregnancy,  by 
itself,  is  not  an  impairment  and  is 
therefore  not  a  disability. 

Section  1630.2(j)    Substantially  Limits 

The  Commission  has  revised  the 
interpretive  guidance  accompanying 
S  1630.2(j)  to  make  clear  that  the 
determination  of  whether  an  impairment 
substantially  limits  one  or  more  major 
life  activities-is  to  be  made  without 
regard  to  the  availability  of  medicines, 
assistive  devices,  or  other  mitigating 
measures.  This  interpretation  is 
consistent  with  the  legislative  history  oi 
the  ADA.  See  S.  Rep.  No.  116. 101st 
Cong..  1st  Sess.  23  (1989)  (hereinafter 
referred  to  as  Senate  Report);  H.R.  Rep. 
No.  485  part  2. 101st  Cong..  2d  Sess.  52 
(1990)  (hereinafter  referred  to  as  House 
Labor  Report);  House  Judiciary  Report  at 
28.  The  Commission  has  also  revised  the 
examples  in  the  third  paragraph  of  this 
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section's  guidance.  The  examples  now 
focus  on  the  individual  s  capacity  to 
perform  major  life  activities  rather  than 
on  the  presence  or  absence  of  mitigating 
measures.  These  revisions  respond  to 
comments  from  disability  rights  groups, 
which  were  concerned  that  the 
discussion  could  be  misconstrued  to 
exclude  from  ADA  coverage  individuals 
with  disabilities  who  function  well 
because  of  assistive  devices  or  other 
mitigating  measures. 

In  an  amendment  to  the  paragraph 
concerning  the  factors  to  consider  when 
determining  whether  an  impairment  is 
substantially  limiting,  the  Commission 
has  provided  a  second  example  of  an 
impairment's  "impact"  This  example 
notes  that  a  traumatic  head  injury's 
affect  on  cognitive  functions  is  the 
"impact"  of  that  impairment. 

Many  commenters  addressed  the 
provisions  concerning  the  definition  of 
"substantially  limits"  with  respect  to  the 
major  life  activity  of  working 
(§  1630.2UK3)).  Some  employers 
generally  supported  the  definition  but 
argued  that  it  should  be  applied 
narrowly.  Other  employers  argued  that 
the  definition  is  too  broad.  Disability 
rights  groups  and  individuals  with 
disabilities,  on  the  other  hand,  argued 
that  the  definition  is  too  narrow,  unduly 
limits  coverage,  and  places  an  onerous 
burden  on  individuals  seeking  to 
establish  that  they  are  covered  by  the 
ADA.  The  Commission  has  responded  to 
these  comments  by  making  a  number  of 
clarifications  in  this  area. 

The  Commission  has  revised 
§  1630.2(j)(3)(ii)  and  the  accompanying 
interpretive  guidance  to  note  that  the 
listed  factors  "may"  be  considered  when 
determining  whether  an  individual  is 
substantially  limited  in  working.  This 
revision  clarifies  that  the  factors  are 
relevant  to.  but  are  not  required 
elements  of.  a  showing  of  a  substantial 
limitation  in  working. 

Disability  rights  groups  asked  the 
Commission  to  clarify  that 
"substantially  limited  in  working" 
applies  only  when  an  individual  is  not 
substantially  limited  in  any  other  major 
life  activity.  In  addition,  several  other 
commenters  indicated  confusion  about 
whether  and  when  the  ability  to  work 
should  be  considered  when  assessing  if 
an  individual  has  a  disability.  In 
response  to  these  comments,  the 
Commission  has  amended  the 
interpretive  guidance  by  adding  a  new 
paragraph  clarifying  the  circumstances 
under  which  one  should  determine 
whether  an  individual  is  substantially 
limited  in  the  major  life  activity  of 
working.  This  paragraph  makes  clear 
that  a  determination  of  whether  an 
individual  is  substantially  limited  in  the 


ability  to  work  should  be  made  only 
when  the  individual  is  not  disabled  in 
any  other  major  life  activity.  Thus, 
individuals  need  not  establish  that  they 
are  substantially  limited  in  working  if 
they  ah-eady  have  established  that  they 
are.  have  a  record  of.  or  are  regarded  as 
being  substantially  limited  in  another 
major  Ufe  activity. 

The  proposed  interpretive  guidance  in 
this  area  provided  an  example 
concerning  a  surgeon  with  a  slight  hand 
impairment.  Several  commenters 
expressed  concern  about  this  example. 
Many  of  these  comments  indicated  that 
the  example  confused,  rather  than 
clarified,  the  matter.  The  Commission, 
therefore,  has  deleted  this  example.  To 
explain  further  the  application  of  the 
"substantially  limited  in  working" 
concept,  the  Commission  has  provided 
another  example  (concerning  a 
commercial  airline  pilot)  in  the 
interpretive  guidance. 

In  addition,  the  Commission  has 
clarified  that  the  terms  "numbers  and 
types  of  jobs"  (see  §  1630.2(j)(3)(ii){B)) 
and  "numbers  and  types  of  other  jobs" 
(see  §  1630.2(j)(3){ii)(C))  do  not  require 
an  onerous  evidentiary  showing. 

In  the  proposed  Appendix,  after  the 
interpretive  guidance  accompanying 
§  1630.2(1),  the  Commission  included  a 
discussion  entitled  "Frequently 
Disabling  Impairments."  Many 
commenters  expressed  concern  about 
this  discussion.  In  response  to  these 
comments,  and  to  avoid  confusion,  the 
Commission  has  revised  the  discussion 
and  has  deleted  the  list  of  frequently 
disabling  impairments.  The  revised 
discussion  now  appears  in  the 
interpretive  guidance  accompanying 
§1630.2(j). 

Section  1630,2(1)    Is  Regarded  as 
Having  Such  an  Impairment 

Section  1630.2(1){3)  has  been  changed 
to  refer  to  "a  substantially  limiting 
impairment"  rather  than  "such  an 
impairment."  This  change  clarifies  that 
an  individual  meets  the  definition  of  the 
term  "disability"  when  a  covered  entity 
treats  the  individual  as  having  a 
substantially  limiting  impairment.  That 
is.  §  1630.2(1)(3)  refers  to  any 
substantially  limiting  impairment,  rather 
than  just  to  one  of  the  impairments 
described  in  §§  1630.2(1)  (1)  or  (2). 

The  proposed  interpretive  guidance  on 
§  1630.2(1)  stated  that,  when  determining 
whether  an  individual  is  regarded  as 
substantially  limited  in  working,  "it 
should  be  assumed  that  all  similar 
employers  would  apply  the  same 
exclusionary  qualification  standard  that 
the  employer  charged  with 
discrimination  has  used."  The 
Commission  specifically  requested 


comment  on  this  proposal,  and  many 
commenters  addressed  this  issue.  The 
Commission  has  decided  to  eliminate 
this  assumption  and  to  revise  the 
interpretive  guidance.  The  guidance  now 
explains  that  an  individual  meets  the 
"regarded  as"  part  of  the  definition  of 
disability  if  he  or  she  can  show  that  a 
covered  entity  made  an  employment 
decision  because  of  a  perception  of  a 
disability  based  on  "myth,  fear,  or 
stereotype."  This  is  consistent  with  the 
legislative  history  of  the  ADA.  See 
House  Judiciary  Report  at  30. 

Section  1630.2(m)    Qualified  Individual 
With  a  Disability 

Under  the  proposed  part  1630.  the  first 
step  in  determining  whether  an 
individual  witii  a  disabihty  is  a  qualified 
individual  with  a  disability  was  to 
determine  whether  the  individual 
"satisfies  die  requisite  skill,  experience 
and  education  requirements  of  the 
employment  position"  the  individual 
holds  or  desires.  Many  employers  and 
employer  groups  asserted  that  the 
proposed  regulation  unduly  limited  job 
prerequisites  to  skill,  experience,  and 
education  requirements  and  did  not 
permit  employers  to  consider  other  job- 
related  qualifications.  To  clarify  that  the 
reference  to  skill,  experience,  and 
education  requirements  was  not 
intended  to  be  an  exhaustive  list  of 
permissible  qualification  requirements, 
the  Commission  has  revised  the  phrase 
to  include  "skill,  experience,  education, 
and  other  job-related  requirements." 
This  revision  recognizes  that  other  types 
of  job-related  requirements  may  be 
relevant  to  determining  whether  an 
individual  is  qualified  for  a  position. 

Many  individuals  with  disabilities  and 
disability  rights  groups  asked  the 
Commission  to  emphasize  that  the 
determination  of  whether  a  person  is  a 
qualified  individual  with  a  disability 
must  be  made  at  the  time  of  the 
employment  action  in  question  and 
cannot  be  based  on  speculation  that  the 
individual  will  become  unable  to 
perform  the  job  in  the  future  or  may 
cause  increased  health  insurance  or 
workers'  compensation  costs.  The 
Commission  has  amended  the 
interpretive  guidance  on  §  1630.2(m)  to 
reflect  this  point  This  guidance  is 
consistent  with  the  legislative  history  of 
the  Act.  See  Senate  Report  at  26.  House 
Labor  Report  at  55. 136;  House  Judiciary 
Report  at  34. 71. 

Section  1630.2(n)    Essential  Functions 

Many  employers  and  employer  groups 
objected  to  the  use  of  the  terms 
"primary"  and  "intrinsic"  in  the 
definition  of  essential  functions.  To 
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comment  on  this  proposal,  and  many 
commenters  addressed  this  issue.  The 
Commission  has  decided  to  eliminate 
this  assumption  and  to  revise  the 
interpretive  guidance.  The  guidance  now 
explains  that  an  individual  meets  the 
"regarded  as"  part  of  the  definition  of 
disability  if  he  or  she  can  show  that  a 
covered  entity  made  an  employment 
decision  because  of  a  perception  of  a 
disability  based  on  "myth.  fear,  or 
stereotype."  This  is  consistent  with  the 
legislative  history  of  the  ADA.  See 
House  Judiciary  Report  at  30. 

Section  1630.2(m)    Qualified  Individual 
With  a  Disability 

Under  the  proposed  part  1630.  the  first 
step  in  determining  whether  an 
individual  witii  a  disabihty  is  a  qualified 
individual  with  a  disability  was  to 
determine  whether  the  individual 
"satisfies  the  requisite  skill,  experience 
and  education  requirements  of  the 
employment  position"  the  individual 
holds  or  desires.  Many  employers  and 
employer  groups  asserted  that  the 
proposed  regulation  unduly  limited  job 
prerequisites  to  skill,  experience,  and 
education  requirements  and  did  not 
permit  employers  to  consider  other  job- 
related  qualifications.  To  clarify  that  the 
reference  to  skill,  experience,  and 
education  requirements  was  not 
intended  to  be  an  exhaustive  list  of 
permissible  qualification  requirements, 
the  Commission  has  revised  the  phrase 
to  include  "skill,  experience,  education, 
and  other  job-related  requirements." 
This  revision  recognizes  that  other  types 
of  job-related  requirements  may  be 
relevant  to  determining  whether  an 
individual  is  qualified  for  a  position. 

Many  individuals  with  disabilities  and 
disability  rights  groups  asked  the 
Commission  to  emphasize  that  the 
determination  of  whether  a  person  is  a 
qualified  individual  with  a  disability 
must  be  made  at  the  time  of  the 
employment  action  in  question  and 
cannot  be  based  on  speculation  that  the 
individual  will  become  unable  to 
perform  the  job  in  the  future  or  may 
cause  increased  health  insurance  or 
workers'  compensation  costs.  The 
Commission  has  amended  the 
interpretive  guidance  on  §  1630.2(m)  to 
reflect  this  point  This  guidance  is 
consistent  with  the  legislaUve  history  of 
the  Act.  See  Senate  Report  at  26.  House 
Labor  Report  at  55. 136;  House  Judiciary 
Report  at  34. 71. 

Section  1630.2(n)    Essential  Functions 

Many  employers  and  employer  groups 
objected  to  the  use  of  the  tenns 
"primary"  and  "intrinsic"  in  the 
definition  of  essential  functions.  To 


avoid  confusion  about  the  meanings  of 
"primary"  and  "intrinsic"  the 
Commission  has  deleted  these  terms 
from  the  definition.  The  final  regulation 
defines  essential  functions  as 
"fundamental  job  duties"  and  notes  that 
essential  functions  do  not  include  the 
marginal  functions  of  a  position. 

The  proposed  interpretive  guidance 
accompanying  §  1630.2(n)(2)(ii)  noted 
that  one  of  the  factors  in  determining 
whether  a  function  is  essential  is  the 
number  of  employees  available  to 
perform  a  job  function  or  among  whom 
the  performance  of  that  function  can  be 
distributed.  The  proposed  guidance 
explained  that  "(t)his  may  be  a  factor 
either  because  the  total  number  of 
employees  is  low.  or  because  of  the 
fluctuating  demands  of  the  business 
operations."  Some  employers  and 
employer  groups  expressed  concern  that 
this  language  could  be  interpreted  as 
requiring  an  assessment  of  whether  a 
job  function  could  be  distributed  among 
all  employees  in  any  job  at  any  level. 
The  Commission  has  amended  the 
interpretive  guidance  on  this  factor  to 
clarify  that  the  factor  refers  only  to 
distribution  among  "available" 
employees. 

Section  1630.2(n](3)  lists  several  kinds 
of  evidence  that  are  relevant  to 
determining  whether  a  particular  job 
function  is  essential.  Some  employers 
and  unions  asked  the  Commission  to 
recognize  that  collective  bargaining 
agreements  may  help  to  identify  a 
position's  essential  functions.  In 
response  to  these  comments,  the 
Commission  has  added  "(t)he  terms  of  a 
collective  bargaining  agreement"  to  the 
list.  In  addition,  the  Commission  has 
amended  the  interpretive  guidance  to 
note  specifically  that  this  type  of 
evidence  is  relevant  to  the 
determination  of  essential  functions. 
This  addition  is  consistent  with  the 
legislative  history  of  the  Act.  See  Senate 
Report  at  32;  House  Labor  Report  at  63. 

Proposed  S  1630.2(n)(3)  referred  to  the 
evidence  on  the  list  as  evidence  "that 
may  be  considered  in  determining 
whether  a  particular  function  is 
essential."  The  Commission  has  revised 
this  section  to  refer  to  evidence  "of 
whether  a  particular  function  is 
essential.  IThe  Commission  made  this 
revision  in  response  to  concerns  about 
the  meaning  of  the  phrase  "may  be 
considered."  In  that  regard,  some 
commenters  questioned  whether  the 
phrase  meant  that  some  of  the  listed 
evidence  might  not  be  considered  when 
determining  whether  a  function  is 
essential  to  a  position.  This  revision 
clarifies  that  all  of  the  types  of  evidence 
on  the  li&t.  when  available,  are  relevant 


to  the  determination  of  a  position's 
essential  functions.  As  the  final  rule  and 
interpretive  guidance  make  clear,  the  list 
is  not  an  exhaustive  list  of  all  tj-pes  of 
relevant  evidence.  Other  types  of 
available  evidence  may  also  be  relevant 
to  the  determination. 

The  Commission  has  amended  the 
interpretive  guidance  concerning 
§  1630.2(n)(3)(ii)  to  make  clear  that 
covered  entities  are  not  required  to 
develop  and  maintain  written  job 
descriptions.  Such  job  descriptions  are 
relevant  to  a  determination  of  a 
position's  essential  functions,  but  they 
are  not  required  by  part  1630. 

Several  commenters  suggested  that 
the  Commission  establish  a  rebuttable 
presumption  in  favor  of  the  employer's 
judgment  concerning  what  functions  are 
essential.  The  Commission  has  not  done 
so.  On  that  point,  the  Commission  notes 
that  the  House  Committee  on  the 
Judiciary  specifically  rejected  an 
amendment  that  would  have  created 
such  a  presumption.  See  House  Judiciary 
Report  at  33-34. 

"The  last  paragraph  of  the  interpretive 
guidance  on  9  1630.2(n)  notes  that  the 
inquiry  into  what  constitutes  a  position's 
essential  functions  is  not  intended  to 
second  guess  an  employer's  business 
judgment  regarding  production 
standards,  whether  qualitative  or 
quantitative.  In  response  to  several 
comments,  the  Commission  has  revised 
this  paragraph  to  incorporate  examples 
of  qualitative  production  standards. 

Section  1630.2(o)    Reasonable 
Accommodation 

The  Commission  has  deleted  the 
reference  to  undue  hardship  from  the 
definition  of  reasonable 
accommodation.  This  is  a  teclmical 
change  reflecting  that  undue  hardship  is 
a  defense  to.  rather  than  an  aspect  of. 
reasonable  accommodation.  As  some 
commenters  have  noted,  a  defense  to  a 
term  should  not  be  part  of  the  term's 
definition.  Accordingly,  we  have 
separated  the  concept  of  undue  hardship 
from  the  definition  of  reasonable 
accommodation.  This  change  does  not 
affect  the  obligations  of  employers  or 
the  rights  of  individuals  with 
disabilities.  Accordingly,  a  covered 
entity  remains  obligated  to  make 
reasonable  accommodation  to  the 
known  physical  or  mental  limitations  of 
an  otherwise  qualified  individual  with  a 
disability  unless  to  do  so  would  impose 
an  undue  hardship  on  the  operation  of 
the  covered  entity's  business.  See 
§  1630.9. 

With  respect  to  S  1630.2(oKl)(i).  some 
commenters  expressed  confusion  about 
the  use  of  the  phrase  "qualified 
individual  with  a  disability."  In  that 


regard,  they  noted  that  the  phrase  has  a 
specific  definition  under  this  part  (see 
S  1630.2(m))  and  questioned  whether  an 
individual  must  meet  that  definition  to 
request  an  accommodation  with  regard 
to  the  application  process.  The 
Commission  has  substituted  the  phrase 
"qualified  applicant  with  a  disability" 
for  "quahfied  individual  with  a 
disability."  This  change  clarifies  that  an 
individual  with  a  disability  who 
requests  a  reasonable  accommodation 
to  participate  in  the  application  process 
must  be  eligible  only  with  respect  to  the 
application  process. 

The  Commission  has  modified 
9  1630.2(o)(l)(iii)  to  state  that 
reasonable  accommodation  includes 
modifications  or  adjustments  that 
enable  employees  with  disabilities  to 
enjoy  benefits  and  privileges  that  are 
"equal"  to  (rather  than  "the  same"  as) 
the  benefits  and  privileges  that  are 
enjoyed  by  other  employees.  This 
change  clarifies  that  such  modifications 
or  adjustments  must  ensure  that 
individuals  with  disabilities  receive 
equal  access  to  the  benefits  and 
privileges  afforded  to  other  employees 
but  may  not  be  able  to  ensure  that  the 
individuals  receive  the  same  results  of 
those  benefits  and  privileges  or 
precisely  the  same  benefits  and 
privileges. 

Many  commenters  discussed  whether 
the  provision  of  daily  attendant  care  is  a 
form  of  reasonable  accommodation. 
Employers  and  employer  groups 
asserted  that  reasonable 
accommodation  does  not  include  such 
assistance.  Disability  rights  groups  and 
individuals  with  disabilities,  however, 
asserted  that  such  assistance  is  a  form 
of  reasonable  acconunodation  but  that 
this  part  did  not  make  that  clear.  To 
clarify  the  extent  of  the  reasonable 
accommodation  obligation  with  respect 
to  daily  attendant  care,  the  Commission 
has  amended  the  interpretive  guidance 
on  9  1630.2(o)  to  make  clear  that  it  may 
be  a  reasonable  accommodation  to 
provide  personal  assistants  to  help  with 
specified  duties  related  to  the  job. 

The  Commission  also  has  amended 
the  interpretive  guidance  to  note  that 
allowing  an  individual  with  a  disability 
to  provide  and  use  equipment,  aids,  or 
services  that  an  employer  is  not 
required  to  provide  may  also  be  a  form 
of  reasonable  accommodation.  Some 
individuals  with  disabilities  and 
disability  rights  groups  asked  the 
Commission  to  make  this  clear. 

The  interpretive  guidance  points  out 
that  reasonable  accommodation  may 
include  making  non-work  areas 
accessible  to  individuals  with 
disabilities.  Many  commenters  asked 
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the  Commission  to  include  rest  rooms  in 
the  examples  of  accessible  areas  that 
may  be  required  as  reasonable 
accommodations.  In  response  to  those 
comments,  the  Commission  has  added 
rest  rooms  to  the  examples. 

in  response  to  other  comments,  the 
Commission  has  added  a  paragraph  to 
the  guidance  concerning  job 
restructuring  as  a  form  of  reasonable 
accommodation.  The  new  paragraph 
notes  that  job  restructuring  may  involve 
changing  when  or  how  an  essential 
function  is  performed. 

Several  commenters  asked  the 
Commission  to  provide  additional 
guidance  concerning  the  reasonable 
accommodation  of  reassignment  to  a 
vacant  position.  Specifically, 
commenters  asked  the  Commission  to 
clarify  how  long  an  employer  must  wait 
for  a  vacancy  to  arise  when  considering 
reassignment  and  to  explain  whether  the 
employer  is  required  to  maintain  the 
salary  of  an  individual  who  is 
reassigned  from  a  higher-paying  position 
to  a  lower-paying  one.  The  Commission 
has  amended  the  discussion  of 
reassignment  to  refer  to  reassignment  to 
a  position  that  is  vacant  "within  a 
reasonable  amount  of  time  *  *  *  in  light 
of  the  totality  of  the  circumstances."  In 
addition,  the  Commission  has  noted  that 
an  employer  is  not  required  to  maintain 
the  salaries  of  reassigned  individuals 
with  disabilities  if  it  does  not  maintain 
the  salaries  of  individuals  who  are  not 
disabled. 

Section  1630.2{p)    Undue  Hardship 

The  Commission  has  substituted 
■facility"  or  "facilities"  for  "site."  or 
"sites"  in  §  1830^)(2)  and  has  deleted 
the  definition  of  the  term  "site"  Many 
employers  and  employer  groups 
expressed  concern  about  the  use  and 
meaning  of  the  term  "site."  The  final 
regulation's  use  of  the  terms  "facility" 
and  "facilities"  is  consistent  with  the 
language  of  die  statute. 

The  Commission  has  amended  the  last 
paragraph  of  the  interpretive  guidance 
accompanying  §  163a2(p)  to  note  that, 
when  the  cost  of  a  requested 
accommodation  would  result  in  an 
undue  hardship  and  outside  funding  is 
not  available,  an  individual  with  a 
disability  should  be  given  the  option  of 
paying  the  portion  of  the  cost  that 
constitutes  an  undue  hardship.  This 
amendment  is  consistent  with  the 
legislative  history  of  the  Act.  See  Senate 
Report  at  36:  House  Labor  Report  at  69. 

Several  employers  and  employer 
groups  asked  the  Commission  to  expand 
the  list  of  factors  to  be  considered  when 
determining  if  an  accommodation  would 
impose  an  undue  hardship  on  a  covered 
entity  by  adding  another  factor:  The 


relationship  of  an  aoconunodation's  cost 
to  the  value  of  the  position  at  issue,  as 
measured  by  the  compensation  paid  to 
the  holder  of  the  position.  Congress, 
however,  specifically  rejected  this  type 
of  factor.  See  House  Judiciary  Report  at 
41  (noting  that  the  House  Judiciary 
Committee  rejected  an  amendment 
proposing  that  an  accommodation 
costing  more  than  ten  percent  of  the 
employee's  salary  be  treated  as  an 
undue  hardship).  The  Commission, 
therefore,  has  not  added  this  to  the  list. 

Section  1630.2(q)    Qualification 
Standards 

The  Commission  has  deleted  the 
reference  to  direct  tiireat  from  the 
definition  of  qualification  standards. 
This  revision  is  consistent  with  the 
revisions  the  Commission  has  made  to 
§§  1630.10  and  1630.15(bJ.  (See 
discussion  below.) 

Section  1630.2(r)    Direct  Threat 

Many  disability  rights  groups  and 
individuals  with  disabilities  asserted 
that  the  definition  of  direct  threat  should 
not  include  a  reference  to  the  health  or 
safety  of  the  individual  with  a  disability. 
They  expressed  concern  that  the 
reference  to  "risk  to  self  would  result  in 
direct  threat  determinations  that  are 
based  on  negative  stereotypes  and 
paternalistic  views  about  what  is  best 
for  individuals  with  disabilities. 
Alternatively,  the  commenters  asked  the 
Commission  to  clarify  that  any 
assessment  of  risk  must  be  based  on  the 
individual's  present  condition  and  not 
on  speculation  about  the  individual's 
future  condition.  They  also  asked  the 
Commission  to  specify  evidence  other 
than  medical  knowledge  that  may  be 
relevant  to  the  determination  of  direct 
threat 

The  final  regulation  retains  the 
reference  to  the  health  or  safety  of  the 
individual  with  a  disability.  As  the 
appendix  notes,  this  is  consistent  with 
the  legislative  history  of  the  ADA  and 
the  case  law  interpreting  section  504  of 
the  Rehabilitation  Act 

To  clarify  the  direct  threat  standard, 
the  Commission  has  made  four  revisions 
to  §  1630.2(r).  First  the  Commission  has 
amended  the  first  sentence  of  the 
definition  of  direct  threat  to  refer  to  a 
significant  risk  of  substantial  harm  that 
cannot  be  eliminated  "or  reduced"  by 
reasonable  accommodation.  This 
amendment  clarifies  that  the  risk  need 
not  be  eliminated  entirely  to  fall  below 
the  direct  threat  definition;  instead,  the 
risk  need  only  be  reduced  to  the  level  at 
which  there  no  longer  exists  a 
significant  risk  of  substantial  harm.  In 
addition,  the  Conunission  has  rephrased 
the  second  sentence  of  §  1630.2(r)  to 


clarify  that  an  employer's  direct  threat 
standard  must  apply  to  all  individuals, 
not  just  to  individuals  with  disabilities. 
Further,  the  Commission  has  made  clear 
that  a  direct  threat  determination  must 
be  based  on  "an  individualized 
assessment  of  the  individual's  present 
ability  to  safely  perform  the  essential 
functions  of  the  job. "  This  clarifies  that 
a  determination  that  employment  of  an 
individual  would  pose  a  direct  threat 
must  involve  an  individualized  inquiry 
and  must  be  based  on  the  individual's 
current  condition.  In  addition,  the 
Commission  has  added  "the  imminence 
of  the  potential  harm"  to  the  list  of 
factors  to  be  considered  when 
determining  whether  employment  of  an 
individual  would  pose  a  direct  threat 
This  change  clarifies  that  both  the 
probability  of  harm  and  the  imminence 
of  harm  are  relevant  to  direct  threat 
determinations.  This  definition  of  direct 
threat  is  consistent  with  the  legislative 
history  of  the  Act  See  Senate  Report  at 
27.  House  Labor  Report  at  56-57.  73-75. 
House  Judiciary  Report  at  45-46. 

Further,  the  Commission  has  amended 
the  interpretive  guidance  on  §  1630.2(r) 
to  highlight  the  individualized  nature  of 
the  direct  threat  assessment.  In  addition, 
the  Commission  has  cited  examples  of 
evidence  other  than  medical  knowledge 
that  may  be  relevant  to  determining 
whether  employment  of  an  individual 
would  pose  a  direct  threat 

Section  1630.3    Exceptions  to  the 
Definitions  of  "Disability"  and 
"Qualified  Individual  With  a 
Disability" 

Many  commenters  asked  the 
Commission  to  clarify  that  the  term 
"rehabilitation  program"  includes  self- 
help  groups.  In  response  to  these 
comments,  the  Commission  has 
amended  the  interpretive  guidance  in 
this  area  to  include  a  reference  to 
professionally  recognized  self-help 
programs. 

The  Commission  has  added  a 
paragraph  to  the  guidance  on  5  1630.3  to 
note  that  individuals  who  are  not 
excluded  under  this  provision  from  the 
definitions  of  the  terms  "disability"  and 
"qualified  individual  with  a  disability" 
must  still  establish  that  they  meet  those 
definitions  to  be  protected  by  part  1630. 
Several  employers  and  employer  groups 
asked  the  Commissior  to  clarify  that 
individuals  are  not  automatically 
covered  by  the  ADA  simply  because 
they  do  not  fall  into  one  of  the 
exclusions  listed  in  this  section. 

The  proposed  interpretive  guidance  on 
§  1630.3  noted  that  employers  are 
entitled  to  seek  reasonable  assurances 
that  an  individual  is  not  currently 


engaging  in  the  illegal  use  of  i 
that  regard,  the  guidance  stat 
essential  that  the  individual  c 
evidence,  such  as  a  drug  test 
that  he  or  she  is  not  currently 
in  such  use.  Many  commentei 
interpreted  this  guidance  to  n 
individuals  to  come  forward  i 
evidence  even  in  the  absence 
request  by  the  employer.  The 
Commission  has  revised  the  i 
guidance  to  clarify  that  such  ( 
required  only  upon  request. 

Section  16306  Contractual  c 
Arrangements 

The  Commission  has  added 
sentence  to  the  first  paragraph 
interpretive  guidance  on  §  16i 
clarify  that  this  section  has  m 
whether  one  is  a  covered  enti 
employer  as  defined  by  %  163( 

The  proposed  interpretive  g 
contractual  or  other  relations! 
that  §  1630.6  applied  to  partie: 
side  of  the  relationship.  To  illi 
point  the  guidance  stated  tha 
company  would  be  required  t( 
the  provision  of  any  reasonab 
accommodation  necessary  to 
copier  service  representative ' 
disability  to  service  a  client's 
Several  employers  objected  tc 
example.  In  that  respect  the 
commenters  argued  that  the  la 
the  example  was  too  broad  an 
interpreted  as  requiring  emplo 
make  all  customers  premises  t 
The  Commission  has  revised  t 
example  to  provide  a  clearer,  i 
concrete  indication  of  the  scof 
reasonable  accommodation  o\ 
in  this  area. 

In  addition,  the  Commission 
clarified  the  interpretive  guida 
noting  that  the  existence  of  a 
contractual  relationship  adds  i 
obligations  "under  this  part." 

Section  1630£  Relationship  c 
Association  With  an  Individuc 
Disability 

The  Commission  has  added 
phrase  "or  otherwise  discrimir 
against"  to  5  1630.8.  This  chan; 
clarifies  that  harassment  or  an 
form  of  discrimination  against 
qualified  individual  because  o) 
known  disability  of  a  person  v\ 
the  individual  has  a  relationsh 
association  is  also  a  prohibitec 
discrimination. 

The  Commission  has  revised 
sentence  of  the  interpretive  gui 
refer  to  a  person's  relationship 
association  with  an  individual 
a  "known"  disability.  This  revi 
makes  the  language  of  the  intei 
guidance  consistent  with  the  la 
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clarify  that  an  employer's  direct  threat 
standard  must  apply  to  all  individuals, 
not  just  to  individuals  with  disabilities. 
Further,  the  Commission  has  made  clear 
that  a  direct  threat  determination  must 
be  based  on  "an  individualized 
assessment  of  the  individual's  present 
ability  to  safely  perform  the  essential 
fuTKtions  of  the  job. "  This  clarifies  that 
a  determination  that  erai^oyment  of  an 
individual  would  pose  a  direct  threat 
must  involve  an  individualized  inquiry 
and  must  be  based  on  the  individual's 
current  condition.  In  addition,  the 
Commission  has  added  "the  imminence 
of  the  potential  harm"  to  the  list  of 
factors  to  be  considered  when 
determining  whether  employment  of  an 
individual  would  pose  a  direct  threat 
This  change  clarifies  that  both  the 
probability  of  harm  and  the  imminence 
of  harm  are  relevant  to  direct  threat 
determinations.  This  definition  of  direct 
threat  is  consistent  with  the  legislative 
history  of  die  Act  See  Senate  Report  at 
27.  House  Labor  Report  at  56^7.  73-75. 
House  Judiciary  Report  at  45-46. 

Further,  the  Commission  has  amended 
the  interpretive  guidance  on  fi  1630.2(r) 
to  highlight  the  individualized  nature  of 
the  direct  threat  assessment.  In  addition, 
the  Commission  has  cited  examples  of 
evidence  other  than  medical  knowledge 
that  may  be  relevant  to  determining 
whether  emplojrment  of  an  individual 
would  pose  a  direct  threat 

Section  1630.3    Exceptions  to  the 
Definitions  of  "Disability"  and 
"Qualified  Individual  With  o 
Disability" 

Many  commenters  asked  the 
Commission  to  clarify  that  the  term 
"rehabilitation  program"  includes  self- 
help  groups.  In  response  to  these 
comments,  the  Commission  has 
amended  the  interpretive  guidance  in 
this  area  to  include  a  reference  to 
professionally  recognized  self-help 
programs. 

The  Commission  has  added  a 
paragraph  to  the  guidance  on  5  1630.3  to 
note  that  individuals  who  are  not 
excluded  under  this  provision  from  the 
definitions  of  the  terms  "disability"  and 
"qualified  individual  with  a  disability" 
must  still  establish  that  they  meet  those 
definitions  to  be  protected  by  part  1630. 
Several  employers  and  employer  groups 
asked  the  Commissior  to  clarify  that 
individuals  are  not  automatically 
covered  by  the  ADA  simply  because 
they  do  not  fall  into  one  of  the 
exclusions  listed  in  this  section. 

The  proposed  interpretive  guidance  on 
§  1630.3  noted  that  employers  are 
entitled  to  seek  reasonable  assurances 
that  an  individual  is  not  currently 


engaging  in  the  illegal  use  of  drugs.  In 
that  regard,  the  guidance  stated,  "It  is 
essential  that  the  individual  offer 
evidence,  such  as  a  drug  test  to  prove 
that  he  or  she  is  not  currently  engaging" 
in  such  use.  Many  commenters 
interpreted  this  guidance  to  require 
individuals  to  come  forward  with 
evidence  even  in  the  absence  of  a 
request  by  the  employer.  The 
Commission  has  revised  the  interpretive 
guidance  to  clarify  that  such  evidence  is 
required  only  upon  request. 

Section  163(16    Contractual  or  Other 
Arrangements 

The  Comraission  has  added  a 
sentence  to  the  first  paragraph  of  the 
interpretive  guidance  on  §  1630.6  to 
clarify  that  this  section  has  no  impact  on 
whether  one  is  a  covered  entity  or 
employer  as  defined  by  %  1630.2. 

The  proposed  interpretive  guidance  on 
contractual  or  other  relationships  noted 
that  §  1630.6  applied  to  parties  on  either 
side  of  die  relationship.  To  illustrate  this 
point  the  guidance  stated  that  "a  copier 
company  would  be  required  to  ensure 
the  provision  of  any  reasonable 
accommodation  necessary  to  enable  its 
copier  service  representative  with  a 
disability  to  service  a  client's  machine." 
Several  employers  objected  to  this 
example.  In  that  respect  the 
commenters  argued  that  the  language  of 
the  example  was  too  broad  and  could  be 
interpreted  as  requiring  employers  to 
make  all  customers  premises  accessible. 
The  Commission  has  revised  this 
example  to  provide  a  clearer,  more 
concrete  indication  of  the  scope  of  the 
reasonable  accommodation  obligations 
in  this  area. 

In  addition,  the  Commission  has 
clarified  the  interpretive  guidance  by 
noting  that  the  existence  of  a 
contractual  relationship  adds  no  new 
obligations  "under  this  part." 

Section  1630S    Relationship  or 
Association  With  an  Individual  With  a 
Disability 

The  Commission  has  added  the 
phrase  "or  otherwise  discriminate 
against"  to  5  1630.8.  This  change 
clarifies  that  harassment  or  any  other 
form  of  discrimination  against  a 
qualified  individual  because  of  the 
known  disability  of  a  person  with  whom 
the  individual  has  a  relationship  or  an 
association  is  also  a  prohibited  form  of 
discrimination. 

The  Commission  has  revised  the  first 
sentence  of  the  interpretive  guidance  to 
refer  to  a  person's  relationship  or 
association  with  an  individual  who  has 
a  "known"  disability.  This  revision 
makes  the  language  of  the  interpretive 
guidance  consistent  with  the  language  of 


the  regulation.  In  addition,  to  reflect 
current,  preferred  terminology,  the 
Commission  has  substituted  the  term 
"people  who  have  AIDS "  for  the  term 
"AIDS  patients."  Finally,  the 
Commission  has  added  a  paragraph  to 
clarify  that  this  provision  applies  to 
discrimination  in  other  employment 
privileges  and  benefits,  such  as  health 
insurance  benefits. 

Section  1830.9    Not  Making  Reasonable 
Accommodation 

Section  1630.9(c)  provides  that  "(a) 
covered  entity  shall  not  be  excused  from 
the  requirements  of  this  part  because  of 
any  failure  to  receive  technical 
assistance  *  *  *."  Some  employers 
asked  the  Commission  to  revise  this 
section  and  to  state  that  the  failure  to 
receive  technical  assistance  is  a  defense 
to  not  providing  reasonable 
accommodation.  The  Commission  has 
not  made  the  requested  revision.  Section 
1630.9(c)  is  consistent  with  section 
506(e)  of  the  ADA.  which  states  that  the 
failure  to  receive  technical  assistance 
from  the  federal  agencies  that 
administer  the  ADA  does  not  excuse  a 
covered  entity  from  comphance  with  the 
requirements  of  the  Act 

"The  first  paragraph  of  the  interpretive 
guidance  accompanying  5  1630.9  notes 
that  the  reasonable  accommodation 
obligation  does  not  require  employers  to 
provide  adjustments  or  modifications 
that  are  primarily  for  the  personal  use  of 
the  individual  with  a  disability.  The 
Commission  has  amended  this  guidance 
to  clarify  that  employers  may  be 
required  to  provide  items  that  are 
customarily  personal-use  items  where 
the  items  are  specifically  designed  or 
required  to  meet  job-related  needs. 
Ln  addition,  the  Commission  has 
amended  the  interpretive  guidance  to 
clarify  that  there  must  be  a  nexus 
between  an  individual's  disability  and 
the  need  for  accommodation.  Thus,  the 
guidance  notes  that  an  individual  with  a 
disability  is  "odierwise  qualified"  if  he 
or  she  is  qualified  for  the  job  except 
that  "because  of  the  disability,"  the 
individual  needs  reasonable 
accommodation  to  perform  the  essential 
functions  of  the  job.  Similarly,  the 
guidance  notes  that  employers  are 
required  to  accommodate  only  the 
physical  or  mental  limitations  "resulting 
from  the  disabihty"  that  are  known  to 
the  employer. 

In  response  to  conmienters'  requests 
for  clarification,  the  Commission  has 
noted  that  employers  may  require 
individuals  with  disabilities  to  provide 
documentation  of  the  need  for 
reasonable  accommodation  when  the 
need  for  a  requested  accommodation  is 
not  obvious. 


In  addition,  the  Commission  has 
amended  the  last  paragraph  of  tiie 
interpretive  guidance  on  the  "Process  of 
Determining  the  Appropriate 
Reasonable  Accommodatioa."  This 
amendment  clarifies  that  an  employer 
must  consider  allowing  an  individual 
with  a  disability  to  provide  his  or  her 
own  accommodation  if  the  individual 
wishes  to  do  so.  The  employer,  however. 
may  not  require  tiie  individual  to 
provide  the  accommodation. 

Section  1630.10    Qualification 
Standards,  Tests,  and  Other  Selection 
Criteria 

The  Commission  has  added  the 
phrase  "on  the  basis  of  disability"  to 
§  1630.10(a)  to  clarify  that  a  selection 
criterion  that  is  not  job  related  and 
consistent  with  business  necessity 
violates  this  section  only  when  it 
screens  out  an  individual  with  a 
disability  (or  a  class  of  individuals  with 
disabilities)  on  the  basis  of  disability. 
That  is,  there  must  be  a  nexus  between 
the  exclusion  and  the  disability.  A 
selection  criterion  that  screens  out  an 
individual  with  a  disability  for  reasons 
that  are  not  related  to  the  disability 
does  not  violate  this  section.  The 
Commission  has  made  similar  changes 
to  the  interpretive  guidance  on  this 
section. 

Proposed  §  1630.10(b)  stated  that  a 
covered  entity  could  use  as  a 
qualification  standard  the  requirement 
that  an  individual  not  pose  a  direct 
threat  to  the  health  or  safety  of  the 
individual  or  others.  Many  individuals 
with  disabilities  objected  to  the 
inclusion  of  the  direct  threat  reference  in 
this  section  and  asked  the  Commission 
to  clarify  that  the  direct  threat  standard 
must  be  raised  by  the  covered  entity  as 
a  defense.  In  that  regard,  they 
specifically  asked  the  Commission  to 
move  the  direct  threat  provision  from 
§  1630.10  (qualification  standards)  to 
§  1630.15  (defenses).  The  Commission 
has  deleted  the  direct  threat  provision 
from  §  1630.10  and  has  moved  it  to 
§  1630.15.  This  is  consistent  with  section 
103  of  the  ADA,  which  refers  to  defenses 
and  states  (in  section  103(b))  that  the 
term  "qualification  standards"  may 
include  a  requirement  that  an  individual 
not  pose  a  direct  threat 

Section  1630.11    Administration  of 
Tests 

The  Commission  has  revised  the 
interpretive  guidance  concerning 
§  1630.11  to  clarify  that  a  request  for  an 
alternative  test  format  or  other  testing 
accommodation  generally  should  be 
made  prior  to  the  administration  of  the 
test  or  as  soon  as  the  ndividual  with  a 
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disability  becomes  aware  of  the  need  for 
accommodation.  In  addition,  the 
Commission  has  amended  the  last 
paragraph  of  the  guidance  on  this 
section  to  note  that  an  employer  can 
require  a  written  test  of  an  applicant 
with  dyslexia  if  the  ability  to  read  is 
"the  skill  the  test  is  designed  to 
measure."  This  language  is  consistent 
with  the  regulatory  language,  which 
refers  to  the  skills  a  test  purports  to 
measure. 

Some  commenters  noted  that  certain 
tests  are  designed  to  measure  the  speed 
with  which  an  apphcant  performs  a 
function.  In  response  to  these  comments, 
the  Commission  has  amended  the 
interpretive  guidance  to  state  that  an 
employer  may  require  an  applicant  to 
complete  a  test  within  a  specified  time 
frame  if  speed  is  one  of  the  skills  being 
tested. 

In  response  to  comments,  the 
Commission  has  amended  the 
interpretive  guidance  accompanying 
S  1630.14(a)  to  clarify  that  employers 
may  invite  applicants  to  request 
accommodations  for  taking  tests.  (See 
S  1630.14(a),  below.) 

Section  1630.12    Retaliation  and 
Coercion 

The  Commission  has  amended 
§  1630.12  to  clarify  that  this  section  also 
prohibits  harassment. 

Section  1630.13    Prohibited  Medical 
Examinations  and  Inquiries 

In  response  to  the  Commission's 
request  for  conunent  on  certain  workers' 
compensation  matters,  many 
commenters  addressed  whether  a 
covered  entity  may  ask  applicants  about 
their  history  of  workers'  compensation 
claims.  Many  employers  and  employer 
groups  argued  that  an  inquiry  about  an 
individual's  workers'  compensation 
history  is  job  related  and  consistent 
with  business  necessity.  Disability  rights 
groups  and  individuals  with  disabilities, 
however,  asserted  that  such  an  inquiry 
could  disclose  the  existence  of  a 
disability.  In  response  to  comments  and 
to  clarify  this  m.atter,  the  Commission 
has  amended  the  interpretive  guidance 
accompanying  9  1630.13(a).  The 
amendment  states  that  an  employer  may 
not  inquire  about  an  individual's 
workers'  compensation  history  at  the 
pre-offer  stage. 

The  Commission  has  made  a  technical 
change  to  S  1630.13(b)  by  deleting  the 
phrase  "unless  the  examination  or 
inquiry  is  shown  to  be  job-related  and 
consistent  with  business  necessity"  from 
the  section.  This  change  does  not  affect 
the  substantive  provisions  of 
§  1630.13(b).  The  Commission  has 
incorporated  the  job-relatedness  and 


business-necessity  requirement  into  a 
new  i  1630.14(c),  which  clarifies  the 
scope  of  permissible  examinations  or 
inquiries  of  employees.  (See  §  1630.14(c), 
below.) 

Section  1630. 14    Medical  Examinations 
and  Inquiries  Specifically  Permitted 

Section  1830.14(a)    Acceptable  Pre- 
employment  Inquiry 

Proposed  S  1630.14(a)  stated  that  a 
covered  entity  may  make  pre- 
employment  inquiries  into  an  applicant's 
ability  to  perform  job-related  functions. 
The  interpretive  guidance  accompanying 
this  section  noted  that  an  employer  may 
ask  an  individual  whether  he  or  she  can 
perform  a  job  function  with  or  without 
reasonable  accommodation. 
Many  employers  asked  the 
Commission  to  provide  additional 
guidance  in  this  area.  Specifically,  the 
commenters  asked  whether  an  employer 
may  ask  how  an  individual  will  perform 
a  job  function  when  the  individual's 
known  disability  appears  to  interfere 
with  or  prevent  performance  of  job- 
related  functions.  To  clarify  this  matter, 
the  Commission  has  amended 
9  1630.14(a)  tp  state  that  a  covered 
entity  "may  ask  an  applicant  to  describe 
or  to  demonstrate  how,  with  or  without 
reasonable  accommodation,  the 
applicant  will  be  able  to  perform  job- 
related  functions."  The  Commission  has 
amended  the  interpretive  guidance 
accompanying  9  1630.14(a)  to  reflect  this 
change. 

Many  commenters  asked  the 
Commission  to  state  that  employers  may 
inquire,  before  tests  are  taken,  whether 
candidates  will  require  any  reasonable 
accommodations  to  take  the  tests.  They 
asked  the  Commission  to  acknowledge 
that  such  inquiries  constitute 
permissible  pre-employment  inquiries. 
In  response  to  these  comments,  the 
Commission  has  added  a  new  paragraph 
to  the  interpretive  guidance  on 
9  1630 14(a).  This  paragraph  clarifies 
that  employers  may  ask  candidates  to 
inform  them  of  the  need  for  reasonable 
accommodation  within  a  reasonable 
time  before  the  administration  of  the 
test  and  may  request  documentation 
verifying  the  need  for  accommodation. 
The  Commission  has  received  many 
comments  from  law  enforcement  and 
other  public  safety  agencies  concerning 
the  administration  of  physical  agility 
tests.  In  response  to  those  comments, 
the  Commission  has  added  a  new 
paragraph  clarifying  that  such  tests  are 
not  medical  examinations. 

Many  employers  and  employer  groups 
have  asked  the  Commission  to  discuss 
whether  employers  may  invite 
applicants  to  self-identify  as  individuals 


with  disabilities.  In  that  regard,  many  of 
the  commenters  noted  that  section  503 
of  the  Rehabilitation  Act  itnposes 
certain  obligations  on  government 
contractors.  The  interpretive  guidance 
accompanying  9  1630.1(b)  and  (c)  notes 
that  "title  I  of  the  ADA  would  not  be  a 
defense  to  failing  to  collect  information 
required  to  satisfy  the  affirmative  action 
requirements  of  section  503  of  the 
Rehabilitation  Act."  To  reiterate  this 
point,  the  Commission  has  amended  the 
interpretive  guidance  accompanying 
9  1630.14(a)  to  note  specifically  that  this 
section  does  not  restrict  employers  from 
collecting  information  and  inviting 
individuals  to  identify  themselves  as 
individuals  with  disabilities  as  required 
to  satisfy  the  affirmative  action 
requirements  of  section  503  of  the 
Rehabilitation  Act. 

Section  1630.14(b)    Employment 
Entrance  Examinations 

Section  1630.14(b)  has  been  amended 
to  include  the  phrase  "(and/or  inquiry)" 
after  references  to  medical 
examinations.  Some  commenters  were 
concerned  that  the  regulation  as  drafted 
prohibited  covered  entities  from  making 
any  medical  inquiries  or  administering 
questionnaires  that  did  not  constitute 
examinations.  This  change  clarifies  that 
the  term  "employment  entrance 
examinations"  includes  medical 
inquiries  as  well  as  medical 
examinations. 

Section  1630.14(b)(2)  has  been  revised 
to  state  that  the  results  of  employment 
entrance  examinations  "shall  not  be 
used  for  any  purpose  inconsistent  with 
this  part."  This  language  is  consistent 
with  the  language  used  in  9  1630.14(c)(2). 
The  second  paragraph  of  the  proposed 
interpretive  guidance  on  this  section 
referred  to  "relevant"  physical  and 
psychological  criteria.  Some 
commenters  questioned  the  use  of  the 
term  "relevant"  and  expressed  concern 
about  its  meaning.  The  Commission  has 
deleted  this  term  from  the  paragraph. 

Many  commenters  addressed  the 
confidentiality  provisions  of  this  section. 
They  noted  that  it  may  be  necessary  to 
disclose  medical  information  in  defense 
of  workers'  compensation  claims  or 
during  the  course  of  other  legal 
proceedings.  In  addition,  they  pointed 
out  that  tlie  workers'  compensation 
offices  of  many  states  request  such 
information  for  the  administration  of 
second-injury  funds  or  for  other 
administrative  purposes. 

The  Commission  has  revised  the  last 
paragraph  of  the  interpretive  guidance 
on  9  1630.14(b)  to  reflect  that  the 
information  obtained  during  a  permitted 
employment  entrance  examination  or 


inquiry  may  be  used  only  "in 
not  inconsistent  with  this  pai 
addition,  the  Commission  has 
language  clarifying  that  it  is  { 
to  submit  the  information  to  s 
workers*  compensation  office 
Several  commenters  asked 
Commission  to  clarify  whethi 
information  obtained  from  en 
entrance  examinations  and  ii 
may  be  used  for  insurance  p»] 
response  to  tiiese  conunents, 
Commissioa  has  noted  in  the 
interpretive  guidance  that  su( 
information  may  be  used  for  i 
purposes  described  in  9 1630. 

Section  1630.14(c)    Examina, 
Employees 

The  Commission  has  addec 
9  1630.14(c),  Examination  oft 
that  clarifies  the  scope  of  per 
medical  examinations  and  in( 
Several  employers  and  emplo 
expressed  concern  that  the  pi 
version  of  part  1630  did  not  n: 
clear  that  covered  entities  ma 
employee  medical  examinatic 
fitness- for-duty  examinations 
job  related  and  consistent  wii 
necessity.  New  9  1630.14(c)  cl 
by  expressly  permitting  covei 
to  require  employee  medical 
examinations  and  inquiries  th 
related  and  consistent  with  h 
necessity.  The  information  ob 
from  such  examinations  or  im 
must  be  treated  as  a  confiden 
medical  record.  This  section  t 
incorporates  the  last  sentence 
proposed  9  1630.14(c).  The  rei 
proposed  9  1630.14(c)  has  bee 
9  1630.14(d). 

To  comport  with  this  techni 
in  the  regulation,  the  Commis; 
made  corresponding  changes 
interpretive  guidance.  Thus,  t] 
Commission  has  moved  the  8( 
paragraph  of  the  proposed  gui 
9  1630.13(b)  to  the  guidance  o 
9  1630.14(c).  In  addition,  the 
Commission  has  reworded  thi 
paragraph  to  note  that  this  pn 
permits  (rather  than  does  not 
certain  medical  examinations 
inquiries. 

Some  commenters  asked  th 
Commission  to  clarify  whethe 
employers  may  make  inquiiiei 
require  medical  examinations 
connection  with  the  reasonab 
accommodation  process.  The 
Commission  has  noted  in  the 
interpretive  guidance  that  sue 
and  examinations  are  permisi 
they  are  necessary  to  the  reas 
accommodation  process  desci 
this  part. 
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with  disabilities.  In  that  regard,  many  of 
the  commenters  noted  that  section  503 
of  the  Rehabilitation  Act  itnposes 
certain  obligations  on  government 
contractors.  The  interpretive  guidance 
accompanying  fi  1630.1(b)  and  (c)  notes 
that  "title  I  of  the  ADA  would  not  be  a 
defense  to  failing  to  collect  information 
required  to  satisfy  the  affirmative  action 
requirements  of  section  503  of  the 
Rehabilitation  Act."  To  reiterate  this 
point,  the  Commission  has  amended  the 
interpretive  guidance  accompanying 
S  1630.14(a)  to  note  specifically  that  this 
section  does  not  restrict  employers  from 
collecting  information  and  inviting 
individuals  to  identify  themselves  as 
individuals  with  disabilities  as  required 
to  satisfy  the  affirmative  action 
requirements  of  section  503  of  the 
Rehabilitation  Act. 

Section  1630.14(b)    Employment 
Entrance  Examinations 

Section  1630.14(b)  has  been  amended 
to  include  the  phrase  "(and/or  inquiry)" 
after  references  to  medical 
examinations.  Some  commenters  were 
concerned  that  the  regulation  as  drafted 
prohibited  covered  entities  from  making 
any  medical  inquiries  or  administering 
questionnaires  that  did  not  constitute 
examinations.  This  change  clarifies  that 
the  term  "employment  entrance 
examinations"  includes  medical 
inquiries  as  well  as  medical 
examinations. 

Section  1630.14(b)(2)  has  been  revised 
to  state  that  the  results  of  employment 
entrance  examinations  "shall  not  be 
used  for  any  purpose  inconsistent  with 
this  part."  This  language  is  consistent 
with  the  language  used  in  §  1630.14(c)(2). 
The  second  paragraph  of  the  proposed 
interpretive  guidance  on  this  section 
referred  to  "relevant"  physical  and 
psychological  criteria.  Some 
commenters  questioned  the  use  of  the 
term  "relevant"  and  expressed  concern 
about  its  meaning.  The  Commission  has 
deleted  this  term  feom  the  paragraph. 

Many  commenters  addressed  the 
confidentiality  provisions  of  this  section. 
They  noted  that  it  may  be  necessary  to 
disclose  medical  information  in  defense 
of  workers'  compensation  claims  or 
during  the  course  of  other  legal 
proceedings.  In  addition,  they  pointed 
out  that  tlie  workers'  compensation 
offices  of  many  states  request  such 
information  for  the  administration  of 
second-injury  funds  or  for  other 
administrative  purposes. 

The  Commission  has  revised  the  last 
paragraph  of  the  interpretive  guidance 
on  S  1630.14(b)  to  reflect  diat  the 
information  obtained  during  a  permitted 
employment  entrance  examination  or 


inquiry  may  be  used  only  "in  a  manner 
not  inconsistent  with  this  part."  In 
addition,  the  Commission  has  added 
language  clarifying  that  it  is  permissible 
to  submit  the  information  to  state 
workers*  compensation  offices. 

Several  commenters  asked  the 
Commission  to  clarify  whether 
information  obtained  from  emplojonent 
entrance  examinations  and  inquiries 
may  be  used  for  insurance  purposes.  In 
response  to  diese  conunents,  the 
Commission  has  noted  in  the 
interpretive  guidance  that  such 
information  may  be  used  for  insurance 
purposes  descnibed  in  S  1630.16(f). 

Section  1630.14(c)    Examination  of 
Employees 

The  Commission  has  added  a  new 
§  1630.14(c),  Examination  of  employees, 
that  clarifies  the  scope  of  permissible 
medical  examinations  and  inquiries. 
Several  employers  and  employer  groups 
expressed  concern  that  the  proposed 
version  of  part  1630  did  not  make  it 
clear  that  covered  entities  may  require 
employee  medical  examinations,  such  as 
fitness- for-duty  examinations,  that  are 
job  related  and  consistent  with  business 
necessity.  New  S  1630.14(c)  clarifies  this 
by  expressly  permitting  covered  entities 
to  require  employee  medical 
examinations  and  inquiries  that  are  job 
related  and  consistent  with  business 
necessity.  The  information  obtained 
from  such  examinations  or  inquiries 
must  be  treated  as  a  confidential 
medical  record.  This  section  also 
incorporates  the  last  sentence  of 
proposed  J  1630.14(c).  The  remainder  of 
proposed  \  1630.14(c)  has  become 
S  1630.14(d). 

To  comport  with  this  technical  change 
in  the  regulation,  the  Commission  has 
made  corresponding  changes  in  the 
interpretive  guidance.  Thus,  the 
Commission  has  moved  the  second 
paragraph  of  the  proposed  guidance  on 
§  1630.13(b)  to  the  guidance  on 
5  1630.14(c).  fat  addition,  the 
Commission  has  reworded  the 
paragraph  to  note  that  this  provision 
permits  (rather  than  does  not  prohibit) 
certain  medical  examinations  and 
inquiries. 

Some  commenters  asked  the 
Commission  to  clarify  whether 
employers  may  make  inquiiies  or 
require  medical  examinations  in 
connection  with  the  reasonable 
accommodation  process.  The 
Commission  has  noted  in  the 
interpretive  guidance  that  such  inquiries 
and  examinations  are  permissible  when 
they  are  necessary  to  the  reasonable 
accommodation  process  described  in 
this  part. 


Section  1630.15    Defenses 

The  Commission  has  added  a 
sentence  to  the  interpretive  guidance  on 
S  1630.15(a)  to  clarify  that  the  assertion 
that  an  insiirance  plan  does  not  cover  an 
individual's  disability  or  that  the 
disability  would  cause  increased 
insurance  or  workers'  compensation 
costs  does  not  constitute  a  legitimate, 
nondiscriminatory  reason  for  disparate 
treatment  of  an  individual  with  a 
disability.  TTiis  clarification,  made  in 
response  to  many  comments  from 
individuals  with  disabilities  and 
disability  rights  groups,  is  consistent 
with  the  legislative  history  of  the  ADA. 
See  Senate  Report  at  85:  House  Labor 
Report  at  136;  House  Judiciary  Report  at 
71. 

Tlie  Commission  has  amended 
§  1630.15(b)  by  stating  that  the  term 
"qualification  standard"  may  include  a 
requirement  that  an  individual  not  pose 
a  direct  threat.  As  noted  above,  this  is 
consistent  wiA  section  103  of  the  ADA 
and  responds  to  many  comments  from 
individuals  with  disabilities. 

The  Commission  has  made  a  technical 
correction  to  S  1630.15(c)  by  changing 
the  phrase  "an  individual  or  class  of 
individuals  with  disabilities"  to  "an 
individual  with  a  disability  or  a  class  of 
individuals  with  disabifities." 

Several  employers  and  employer 
groups  asked  the  Commission  to 
acknowledge  that  undue  hardship 
considerations  about  reasonable 
accommodations  at  temporary  work 
sites  may  be  different  from  the 
considerations  relevant  to  permanent 
work  sites.  In  response  to  these 
comments,  the  Commission  has 
amended  the  interpretive  guidance  on 
§  1630.15(d)  to  note  that  an 
accommodation  that  poses  an  undue 
hardship  in  a  particular  job  setting,  such 
as  a  temporary  construction  site,  may 
not  pose  an  undue  hardship  in  another 
setting.  Tliis  guidance  is  consistent  with 
the  legislative  history  of  the  ADA.  See 
House  Labor  Report  at  69-70:  House 
Judiciary  Report  at  41-42. 

The  Commission  also  has  amended 
the  interpretive  guidance  to  note  that  the 
terms  of  a  collective  bargaining 
agreement  may  be  relevant  to  the 
determination  of  whether  a  requested 
accommodation  would  pose  an  undue 
hardship  on  the  operation  of  a  covered 
entity's  business.  This  amendment, 
which  responds  to  commenters'  requests 
that  the  Commission  recognize  the 
relevancy  of  collective  bargaining 
agreements,  is  consistent  with  the 
legislative  history  of  the  Act.  See  Senate 
Report  at  32;  House  Labor  Report  at  63. 

Section  1630.2(p)(2)(v)  provides  that 
the  impact  of  an  accommodation  on  the 


ability  of  other  employees  to  perform 
their  duties  is  one  of  ttie  factors  to  be 
considered  when  determining  whether 
the  accommodation  would  impose  an 
undue  hardship  on  a  covered  entity. 
Many  commenters  addressed  whether 
an  accommodation's  impact  on  the 
morale  of  other  employees  may  be 
relevant  to  a  determination  of  undue 
hardship.  Some  employers  and  employer 
groups  asserted  that «  negative  impact 
on  employee  morale  should  be 
considered  an  undue  hardship. 
Disability  rights  groups  and  individuals 
with  disabilities,  however,  argued  that 
undue  hardship  determinations  must  not 
be  based  on  the  morale  of  other 
employees.  It  is  the  Commission's  view 
that  a  negative  effect  on  morale,  by 
itself,  is  not  sufficient  to  meet  the  undue 
hardship  standard  Accordingly,  the 
Commission  has  noted  in  the  guidance 
on  §  1630.15(d)  that  an  employer  cannot 
establish  tmdue  hardship  by  showing 
only  that  an  accommodation  would  have 
a  negative  impact  on  employee  morale. 

Section  1630.16   Specific  Activities 
Permitted 

The  Commission  has  revised  the 
second  sentence  of  the  interpretive 
guidance  on  S  1630.16(b)  to  state  that  an 
employer  may  hold  individuals  with 
alcoholism  and  individuals  who  engage 
in  the  illegal  use  of  drugs  to  the  same 
performance  and  conduct  standards  to 
which  it  holds  "all  of  its"  other 
employees.  In  addition,  the  Commission 
has  deleted  the  terra  "otherwise"  from 
the  third  sentence  of  the  guidance. 
These  revisions  clarify  that  employers 
may  hold  all  employees,  disabled 
(including  those  disabled  by  alcoholism 
or  drug  addiction)  and  nondisabled,  to 
the  same  performance  and  conduct 
standards. 

Many  commenters  asked  the 
Commission  to  clarify  that  the  drug 
testing  provisions  of  {  1630.16(c)  pertain 
only  to  tests  to  determine  the  illegal  use 
of  drugs.  Accordingly,  the  Commission 
has  amended  {  1630.16(c)(1)  to  refer  to 
the  administration  of  "such"  drug  tests 
and  9  1630.16(c)(3)  to  refer  to 
information  obtained  from  a  "test  to 
determine  the  illegal  use  of  drugs."  We 
have  also  made  a  change  in  the 
grammatical  structure  of  the  last 
sentence  of  S  1630.16(c)(1).  We  have 
made  similar  changes  to  the 
corresponding  section  of  the  interpretive 
guidance.  In  addition,  the  Commission 
has  amended  the  interpretive  guidance 
to  state  that  such  tests  are  neither 
encouraged,  "authorized."  nor 
prohibited.  This  amendment  conforms 
the  language  of  die  guidance  to  the 
language  of  5  1630,16(c)(l). 
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The  Commission  has  revised 
§  1630.16(e)(1)  to  refer  to  communicable 
diseases  that  "are"  (rather  than  "may 
be")  transmitted  through  the  handling  of 
food.  Several  commenters  asked  the 
Commission  to  make  this  technical 
change,  which  adopts  the  statutory 
language. 

Several  commenters  also  asked  the 
Commission  to  conform  the  language  of 
proposed  §  1630.16(f)  (1)  and  (2)  to  the 
language  of  sections  501(c)  (1)  and  (2)  of 
the  Act.  The  Commission  has  made  this 
change.  Thus.  §  1630.16(f)  (1)  and  (2) 
now  refer  to  risks  that  are  "not 
inconsistent  with  State  law." 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  Commission  published  a 
Preliminary  Regulatory  Impact  Analysis 
on  Febraary  28. 1991  (58  FR  8578).  Based 
on  the  Preliminary  Regulatory  Impact 
Analysis,  the  Commission  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities.  The 
Commission  is  issuing  this  final  rule  at 
this  time  in  the  absence  of  a  Final 
Regulatory  Impact  Analysis  in  order  to 
meet  the  statutory  deadline.  The 
Commission's  Preliminary  Regulatory 
Impact  Analysis  was  based  upon 
existing  data  on  the  costs  of  reasonable 
accommodation.  The  Commission 
received  few  comments  on  this  aspect  of 
its  mlemaking.  Because  of  the 
complexity  inherent  in  assessing  the 
economic  costs  and  benefits  of  this  rule 
and  the  relative  paucity  of  data  on  this 
issue,  the  Commission  will  further  study 
the  economic  impact  of  the  regulation 
and  intends  to  issue  a  Final  Regulatory 
Impact  Analysis  prior  to  January  1, 1992. 
As  indicated  above,  the  Preliminary 
Regulatory  Impact  Analysis  was 
published  on  February  28,  1991  (56  FR 
8578)  for  comment.  The  Commission  will 
also  provide  a  copy  to  the  public  upon 
request  by  calling  the  Commission's 
Office  of  Commiuiications  and 
Legislative  Affairs  at  (202)  663-4900. 
CoTumenters  are  urged  to  provide 
additional  information  as  to  the  costs 
and  benefits  associated  with  this  rule. 
This  will  further  facilitate  the 
c'evelopment  of  a  Final  Regulatory 
Impact  Analysis.  Comments  must  be 
received  by  September  28, 1991.  Written 
com.Tients  should  be  submitted  to 
Frances  M.  Hart.  Executive  Officer, 
Fxecufive  Secretariat,  Equal 
Employment  Opportunity  Commission, 
1801  "L"  Street,  IW^..  Washington,  DC 
20507. 

As  a  convenience  to  commenters,  the 
Executive  Secretariat  will  accept  public 
conriinents  transmitted  by  facsimile 
('  FAX")  machine. The  telephone 


number  of  the  FAX  receiver  is  (202)  663- 
4114.  (This  is  not  a  toll-free  number). 
Only  public  comments  of  six  or  fewer 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
in  order  to  assure  access  to  the 
equipment.  Comments  sent  by  FAX  in 
excess  of  six  pages  will  not  be  accepted. 
Receipt  cf  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confimation  of  receipt  by 
calling  the  Executive  Secretariat  Staff  at 
(202)  663-4078.  (This  is  not  a  toll-free 
number). 

Comments  received  will  be  available 
for  public  inspection  in  Lhe  EEOC 
Library,  room  6502.  by  appointment 
only,  from  9  a.m.  to  5  p.m.,  Monday 
through  Friday  except  legal  holidays 
from  October  15, 1991,  until  the  Final 
Regulatory  Impact  Analysis  is 
published.  Persons  who  need  assistance 
to  review  the  comments  will  be 
provided  with  appropriate  aids  such  as 
readers  or  print  magnifiers.  To  schedule 
an  appointment  call  (202)  663-4630 
(voice).  (202)  663-4630  (TDD). 

List  of  Subjects  in  29  CFR  Part  1630 

Equal  employment  opportunity. 
Handicapped,  Individuals  with 
disabilities. 

For  the  Commission, 
Evan  J.  Kemp,  Jr., 

Chairman. 

Accordingly,  29  CFR  chapter  XTV  is 
amended  by  adding  part  1630  to  read  as 
follows: 

PART  1630— REGULATIONS  TO 
IMPLEMENT  THE  EQUAL 
EMPLOYMENT  PROVISIONS  OF  THE 
AMERICANS  WITH  DISABILITIES  ACT 

Sec. 

1630.1  Purpose,  applicability,  and 
construction. 

1830.2  Definitions. 

1630.3  Exceptions  to  the  definitions  of 
"Disability"  and  "Qualified  Individual 
with  a  Disability." 

1330.4  Discrimination  prahibited. 

1630.5  Limiting,  segregating,  and  classifying. 

1630.6  Contractual  or  other  arrangements. 

1630.7  Standards,  criteria,  or  methods  of 
administration. 

1630.8  Relationship  or  association  with  an 
individual  with  a  disability. 

1530.9  Not  making  reasonable 
accommodation. 

1830.10  Qualification  standards,  tests,  end 
other  selection  criteria. 

1030.11  Administration  of  tests. 

1630.12  Retaliation  and  coercion. 

1630.13  Prohibited  medical  examinations 
and  inquiries. 

1530.14  Medical  examinations  and  inquiries 
specifically  permitted. 

1630.15  Defenses. 

1630.16  Specific  activities  permitted. 


Appendix  to  Part  1630— Interpretive 
Guidance  on  Title  I  of  the  Americans  with 
Disabilities  Act 

Authority:  42  U.S.C.  12116. 

§  163ai    Purpose,  appncabiHty,  and 
construction. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  implement  title  I  of  the  Americans 
with  Disabihties  Act  (42  U.S.C.  12101,  et 
seg.)  (.^DA),  requiring  equal 
employment  opportunities  for  qualified 
individuals  with  disabilities,  and 
sections  3(2),  3(3),  501,  503,  506(e).  508. 
510,  and  511  of  the  ADA  as  those 
sections  pertain  to  the  employment  of 
qualified  individuals  with  disabilities. 

(b)  Applicability.  This  part  applies  to 
"covered  entities"  as  defined  at 

§  1630.2(b). 

(c)  Construction.— [X]  In  general. 
Except  as  otherwise  provided  in  this 
part,  this  part  does  not  apply  a  lesser 
standard  than  the  standards  applied 
under  title  V  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  790-794a),  or  the 
regulations  issued  by  Federal  agencies 
pursuant  to  that  title. 

(2)  Relationship  to  other  laws.  This 
part  does  not  invalidate  or  limit  the 
remedies,  rights,  and  procedures  of  any 
Federal  law  or  law  of  any  State  cr 
political  subdivision  of  any  State  or 
jurisdiction  that  provides  greater  or 
equal  protection  for  the  rights  of 
individuals  with  disabilities  than  are 
afforded  by  this  part. 

§1630.2    Definitions. 

(a)  Commission  means  the  Equal 
Employment  Opportunity  Commission 
established  by  section  705  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000e-4). 

(b)  Covered  Entity  means  an 
employer,  employment  agency,  labor 
organization,  or  joint  labor  management 
committee. 

(c)  Person,  labor  organization, 
employment  agency,  commerce  and 
industry  affecting  commerce  shall  have 
the  same  meaning  given  those  terms  in 
section  701  cf  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000e). 

(d)  State  means  each  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  tlie  Virgin  Islands,  the 
Trust  Territory  of  the  Pacific  Islands, 
and  the  Commonwealth  of  the  Northern 
J.lariana  Islands. 

(e)  Employer.— {1)  In  general.  The 
term  employer  means  a  person  engaged 
in  an  industry  affecting  commerce  who 
has  15  or  more  employees  for  each 
working  day  in  each  of  20  or  more 
calendar  weeks  in  the  ciurent  or 
preceding  calendar  year,  and  any  agent 
of  such  person,  except  that,  from  July  26, 


1992  through  July  25, 1994.  ai 
means  a  person  engaged  in  i 
affecting  commerce  who  has 
employees  for  each  working 
of  20  or  more  calendar  week 
current  or  preceding  year  an 
of  such  person. 

(2)  Exceptions.  The  term  e 
does  not  include — 

(i)  The  United  States,  a  co 
wholly  owned  by  the  govern 
United  States,  or  an  Indian  t 

(ii)  A  bona  fide  private  me 
club  (other  than  a  labor  orga 
that  is  exempt  from  taxation 
section  501(c)  of  the  Internal 
Code  of  1986. 

(f)  Employee  means  an  int 
employed  by  an  employer. 

(g)  Disability  means,  with 
an  individual — 

(1)  A  physical  or  mental  ii 
that  substantially  limits  one 
the  major  life  activities  of  su 
individual; 

(2)  A  record  of  such  an  im; 

(3)  being  regarded  as  havii 
impairment 

(See  S  1630.3  for  exceptions 
definition). 

(h)  Physical  or  mental  imp 
means: 

(1)  Any  physiological  diso; 
condition,  cosmetic  disfigure 
anatomical  loss  affecting  on( 
the  following  body  systems: 
neurological,  musculoskelets 
sense  organs,  respiratory  (in 
speech  organs),  cardiovascul 
reproductive,  digestive,  genii 
hemic  and  lymphatic,  skin,  a 
endocrine;  or 

(2)  Any  mental  or  psychoh 
disorder,  such  as  mental  rets 
organic  brain  syndrome,  emc 
mental  illness,  and  specific  1 
disabilities. 

(i)  Major  Life  Activities  m( 
functions  such  as  caring  for  ( 
performing  manual  tasks,  w£ 
seeing,  hearing,  speaking,  bn 
learning,  and  working. 

(j)  Substantially  limits— [1 
substantially  limits  means: 

(i)  Unable  to  perform  a  ma 
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Appendix  to  Part  1630— Interpretive 
Guidance  on  Title  I  of  the  Americans  with 
Disabilities  Act 

Authority:  42  U.S.C.  1?116. 

§163ai    Purpose,  apptlcablHty,  and 
constructiorL 

(a)  Purpose.  The  purpose  of  this  part 
is  to  implement  title  I  of  the  Americans 
with  Disabilities  Act  (42  U.S.C.  12101.  et 
seq.)  (ADA),  requiring  equal 
employment  opportunities  for  qualified 
individuals  with  disabilities,  and 
sections  3(2),  3(3),  501.  503,  506(e).  508. 
510,  and  511  of  the  ADA  as  those 
sections  pertain  to  the  employment  of 
qualified  individuals  with  disabihties. 

(b)  Applicability.  This  part  applies  to 
"covered  entities"  as  defined  at 

§  1630.2(b). 

(c)  Construction.— [l]  In  general. 
Except  as  otherwise  provided  in  this 
part  this  part  does  not  apply  a  lesser 
standard  than  the  standards  applied 
under  title  V  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  790-794a).  or  the 
regulations  issued  by  Federal  agencies 
pursuant  to  that  title. 

(2)  Relationship  to  other  laws.  This 
part  does  not  invalidate  or  limit  the 
remedies,  rights,  and  procedures  of  any 
Federal  law  or  law  of  any  State  cr 
political  subdivision  of  any  State  or 
jurisdiction  that  provides  greater  or 
equal  protection  for  the  rights  of 
individuals  with  disabilities  than  are 
afforded  by  this  part. 

§1630.2    Definitions. 

(a)  Commission  means  the  Equal 
Employment  Opportunity  Commission 
established  by  section  705  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000e-4). 

(b)  Covered  Entity  means  an 
employer,  employment  agency,  labor 
organization,  or  joint  labor  management 
committee. 

(c)  Person,  labor  organization, 
employment  agency,  commerce  and 
industry  effecting  commerce  shall  have 
the  same  meaning  given  those  terms  in 
section  701  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000e). 

(d)  State  means  each  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  tlie  Virgin  Islands,  the 
Trust  Territory  of  the  Pacific  Islands, 
and  the  Commonwealth  of  the  Northern 
J.lariana  Islands. 

(e)  Employer— {1)  In  general.  The 
term  employer  means  a  person  engaged 
in  an  industry  affecting  commerce  who 
has  15  or  more  employees  for  each 
working  day  in  each  of  20  or  more 
calendar  weeks  in  the  ciurent  or 
preceding  calendar  year,  and  any  agent 
of  such  person,  except  that,  from  July  26. 


1992  through  July  25, 1994,  an  employer 
means  a  person  engaged  in  an  industry 
affecting  commerce  who  has  25  or  more 
employees  for  each  working  day  in  each 
of  20  or  more  calendar  weeks  in  the 
current  or  preceding  year  and  any  agent 
of  such  person. 

(2)  Exceptions.  The  term  employer 
does  not  include — 

(i)  The  United  States,  a  corporation 
wholly  owned  by  the  government  of  the 
United  States,  or  an  Indian  tribe;  or 

(ii)  A  bona  fide  private  membership 
club  (other  than  a  labor  organization] 
that  is  exempt  from  taxation  under 
section  501(c)  of  the  Internal  Revenue 
Code  of  1986. 

(f)  Employee  means  an  individual 
employed  by  an  employer. 

(g)  Disability  means,  with  respect  to 
an  individual — 

(1)  A  physical  or  mental  impairment 
that  substantially  limits  one  or  more  of 
the  major  life  activities  of  such 
individual; 

(2)  A  record  of  such  an  impairment;  or 

(3)  being  regarded  as  having  such  an 
impairment. 

(See  9  1630.3  for  exceptions  to  this 
definition). 

(h)  Physical  or  mental  impairment 
means: 

(1)  Any  physiological  disorder,  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
neurological,  musculoskeletal,  special 
sense  organs,  respiratory  (including 
speech  organs),  cardiovascular, 
reproductive,  digestive,  genito-urinary. 
hemic  and  lymphatic,  skin,  and 
endocrine;  or 

(2)  Any  mental  or  psychological 
disorder,  such  as  mental  retaniation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities. 

(i)  Major  Life  Activities  means 
functions  such  as  caring  for  oneself, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(j)  Substantially  limits — (1)  The  term 
substantially  limits  means: 

(i)  Unable  to  perform  a  major  life 
activity  that  the  average  person  in  the 
general  population  can  perform;  or 

(ii)  Significantly  restricted  as  to  the 
condition,  manner  or  duration  imder 
which  an  individual  can  perform  a 
particular  major  life  activity  as 
compared  to  the  condition,  manner,  or 
diu'ation  under  which  the  average 
person  in  the  general  population  can 
perform  that  same  major  life  activity. 

(2)  The  following  factors  should  be 
considered  in  determining  whether  an 
individual  is  substantially  limited  in  a 
major  life  activity: 


(i)  The  nature  and  severity  of  the 
impairment; 

(ii)  The  duration  or  expected  duration 
of  the  impairment;  and 

(iii)  The  permanent  or  long  term 
impact  or  the  expected  permanent  or 
long  term  impact  of  or  resulting  from  the 
impairment. 

(3)  With  respect  to  the  major  life 
activiW  of  working — 

(i)  Trie  term  substantially  limits 
means  significantly  restricted  in  the 
ability  to  perform  either  a  class  of  jobs 
or  a  broad  range  of  jobs  in  various 
classes  as  compared  to  the  average 
person  having  comparable  training, 
skills  and  abihties.  The  inability  to 
perform  a  single,  particular  job  does  not 
constitute  a  substantial  limitation  in  the 
major  life  activity  of  working. 

(ii)  In  addition  to  the  factors  listed  in 
paragraph  (j)(2)  of  this  section,  the 
following  factors  may  be  considered  in 
determining  whether  an  individual  is 
substantially  limited  in  the  major  life 
activity  of  "working": 

(A)  The  geographical  area  to  which 
the  individual  has  reasonable  access; 

(B)  The  job  from  which  the  individual 
has  been  disqualified  because  of  an 
impairment,  and  the  number  and  types 
of  jobs  utilizing  similar  training, 
knowledge,  skills  or  abilities,  within  that 
geographical  area,  from  which  the 
individual  is  also  disqualified  because 
of  the  impairment  (class  of  jobs);  and/or 

(C)  The  job  from  which  the  individual 
has  been  disqualified  because  of  an 
impairment,  and  the  number  and  types 
of  other  jobs  not  utilizing  similar 
training,  knowledge,  skills  or  abilities, 
within  that  geographical  area,  from 
which  the  individual  is  also  disqualified 
because  of  the  impairment  (broad  range 
of  jobs  in  various  classes). 

(k)  Has  a  record  of  such  impairment 
means  has  a  history  of,  or  has  been 
misclassified  as  having,  a  mental  or 
physical  impairment  that  substantially 
limits  one  or  more  major  life  activities. 

(1)  Is  regarded  as  having  such  an 
impairment  means: 

(1)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  a  covered  entity  as  constituting  such 
limitation; 

(2)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(3)  Has  none  of  the  impairments 
defined  in  paragraphs  (h)  (1)  or  (2)  of 
this  section  but  is  treated  by  a  covered 
entity  as  having  a  substantially  limiting 
impairment. 

(m)  Qualified  individual  with  a 
disability  means  an  individual  with  a 


disability  who  satisfies  the  requisite 
skill,  experience,  education  and  other 
job-related  requirements  of  the 
employment  position  such  individual 
holds  or  desires,  and  who,  with  or 
without  reasonable  accommodation,  can 
perform  the  essential  functions  of  such 
position.  (See  §  1630.3  for  exceptions  to 
this  definition). 

(n)  Essential  functions.— {I)  In 
general.  The  term  essential  functions 
means  the  fundamental  job  duties  of  the 
employment  position  the  individual  with 
a  disability  holds  or  desires.  The  term 
"essential  functions"  does  not  include 
the  marginal  functions  of  the  position. 

(2)  A  job  function  may  be  considered 
essential  for  any  of  several  reasons, 
including  but  not  limited  to  the 
following: 

(i)  The  function  may  be  essential 
because  the  reason  the  position  exists  is 
to  perform  that  function: 

(ii)  The  function  may  be  essential 
because  of  the  limited  number  of 
employees  available  among  whom  the 
periformance  of  that  job  function  can  be 
distributed;  and/or 

(iii)  The  function  may  be  highly 
specialized  so  that  the  incumbent  in  the 
position  is  hired  for  his  or  her  expertise 
or  ability  to  perform  the  particular 
fimction. 

(3)  Evidence  of  whether  a  particular 
function  is  essential  includes,  but  is  not 
limited  to: 

(i)  The  employer's  judgment  as  to 
which  functions  are  essential; 

(ii)  Written  job  descriptions  prepared 
before  advertising  or  interviewing 
applicants  for  the  job; 

(iii)  The  amount  of  time  spent  on  the 
job  performing  the  function; 

(iv)  The  consequences  of  not  requiring 
the  incumbent  to  perform  the  function: 

(v)  The  terms  of  a  collective 
bargaining  agreement; 

(vi)  The  work  experience  of  past 
incumbents  in  the  job;  and/or 

(vii)  The  current  work  experience  of 
incumbents  in  similar  jobs. 

(o)  Reasonable  accommodation.  (1) 
The  term  reasonable  accommodation 
means: 

(i)  Modifications  or  adjustments  to  a 
job  application  process  that  enable  a 
qualified  applicant  with  a  disability  to 
be  considered  for  the  position  such 
qualified  applicant  desires;  or 

(ii)  Modifications  or  adjustments  to 
the  work  environment,  or  to  the  manner 
or  circumstances  under  which  the 
position  held  or  desired  is  customarily 
performed,  that  enable  a  qualified 
individual  with  a  disability  to  perform 
the  essential  functions  of  that  position: 
or 
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(iii]  Modifications  or  adjustments  that 
enable  a  covered  entity's  employee  with 
a  disability  to  enjoy  equal  benefits  and 
privileges  of  employment  as  are  enjoyed 
by  its  other  similarly  situated  employees 
without  disabilities. 

(2)  Reasonable  accommodation  may 
include  but  is  not  limited  to: 

(i)  Making  existing  facilities  used  by 
employees  readily  accessible  to  and 
usable  by  individuals  with  disabilities; 
and 

(ii)  Job  restructuring;  part-time  or 
modified  work  schedules;  reassignment 
to  a  vacant  position:  acquisition  or 
modifications  of  equipment  or  devices; 
appropriate  adjustment  or  modifications 
of  examinations,  training  materials,  or 
policies;  the  provision  of  qualified 
readers  or  interpreters;  and  other  similar 
accommodations  for  individuals  with 
disabihties. 

(3)  To  determine  the  appropriate 
reasonable  accommodation  it  may  be 
necessary  for  the  covered  entity  to 
initiate  an  informal,  interactive  process 
with  the  qualified  individual  with  a 
disability  in  need  of  the  accommodation. 
This  process  should  identify  the  precise 
limitations  resulting  from  the  disability 
and  potential  reasonable 
accommodations  that  could  overcome 
those  limitations. 

(p)  Undue  hardship— [1]  In  general 
Undue  hardship  means,  with  respect  to 
the  provision  of  an  accommodation, 
significant  difficulty  or  expense  incurred 
by  a  covered  entity,  when  considered  in 
light  of  the  factors  set  forth  in  paragraph 
(p)(2)  of  this  section. 

(2)  Factors  to  be  considered.  In 
determining  whether  an  accommodation 
would  impose  an  undue  hardship  on  a 
covered  entity,  factors  to  be  considered 
include: 

(i)  The  nature  and  net  cost  of  the 
accommodation  needed  under  this  part 
taking  into  consideration  the  availabihty 
of  tax  credits  and  deductions,  and/or 
outside  funding; 

(ii)The  overall  financial  resources  of 
the  facility  or  facilities  involved  in  the 
provision  of  the  reasonable 
accommodation,  the  number  of  persons 
employed  at  such  facihty,  and  the  effect 
on  expenses  and  resources; 

(iii)  The  overall  financial  resources  of 
the  covered  entity,  the  overall  size  of  the 
business  of  the  covered  entity  with 
respect  to  the  number  of  its  employees, 
and  the  number,  type  and  location  of  its 
facilities; 

(iv)  The  type  of  operation  or 
operations  of  the  covered  entity, 
including  the  composition,  structure  and 
functions  of  the  workforce  of  such 
entity,  and  the  geographic  separateness 
and  administrative  or  fiscal  relationship 


of  the  facility  or  facilities  in  question  to 
the  covered  entity;  and 

(v)  The  impact  of  the  accommodation 
upon  the  operation  of  the  facility, 
including  the  impact  on  the  ability  of 
other  employees  to  perform  their  duties 
and  the  impact  on  the  facility's  abihty  to 
conduct  business. 

(q)  Qualification  standards  means  the 
personal  and  professional  attributes 
including  the  skill,  experience, 
education,  physical,  medical,  safety  and 
other  requirements  established  by  a 
covered  entity  as  requirements  which  an 
individual  must  meet  in  order  to  be 
eligible  for  the  position  held  or  desired. 

(r)  Direct  Threat  means  a  significant 
risk  of  substantial  harm  to  the  health  or 
safety  of  the  individual  or  others  that 
cannot  be  eliminated  or  reduced  by 
reasonable  accommodation.  The 
determination  that  an  individual  poses  a 
"direct  threat"  shall  be  based  on  an 
individualized  assessment  of  the 
individual's  present  ability  to  safely 
perform  the  essential  functions  of  the 
job.  This  assessment  shall  be  based  on  a 
reasonable  medical  judgment  that  relies 
on  the  most  current  medical  knowledge 
and/or  on  the  best  available  objective 
evidence.  In  determining  whether  an 
individual  would  pose  a  direct  threat, 
the  factors  to  be  considered  include: 

(1)  The  duration  of  the  risk; 

(2)  The  nature  and  severity  of  the 
potential  harm; 

(3)  The  hkelihood  that  the  potential 
harm  will  occur;  and 

(4)  The  imminence  of  the  potential 
harm, 

§1630.3    Exceptiona  to  the  definitions  Of 
"DisabiHty"  and  "Qualified  Indlvlduai  with  « 
Disability." 

(a)  The  terms  disability  and  qualified 
individual  with  a  disability  do  not 
include  individuals  currently  engaging  in 
the  illegal  use  of  drugs,  when  the 
covered  entity  acts  on  the  basis  of  such 
use. 

(1)  Drug  means  a  controlled 
substance,  as  defined  in  schedules  I 
through  V  of  Section  202  of  the 
Controlled  Substances  Act  (21  U.S.C 
812) 

(2)  Illegal  use  of  drugs  means  the  use 
of  drugs  the  possession  or  distribution  of 
which  is  unlawful  under  the  Controlled 
Substances  Act,  as  periodically  updated 
by  the  Food  and  Drug  Administration. 
This  term  does  not  include  the  use  of  a 
drug  taken  under  the  supervision  of  a 
licensed  health  care  professional,  or 
other  uses  authorized  by  the  Controlled 
Substances  Act  or  other  provisions  of 
Federal  law. 

(b)  However,  the  terms  disability  and 
qualified  individual  with  a  disability 
may  not  exclude  an  individual  who: 


(1)  Has  successfully  completed  a 
supervised  drug  rehabilitation  program 
and  is  no  longer  engaging  in  the  illegal 
use  of  drugs,  or  has  otherwise  been 
rehabilitated  successfully  and  is  no 
longer  engaging  in  the  illegal  use  of 
drugs;  or 

(2)  Is  participating  in  a  supervised 
rehabilitation  program  and  is  no  longer 
engaging  in  such  use;  or 

(3)  Is  erroneously  regarded  as 
engaging  in  such  use,  but  is  not  engaging 
in  such  use. 

(c)  It  shall  not  be  a  violation  of  this 
part  for  a  covered  entity  to  adopt  or 
administer  reasonable  policies  or 
procedures,  including  but  not  limited  to 
drug  testing,  designed  to  ensure  that  an 
individual  described  in  paragraph  (b)  (1) 
or  (2)  of  this  section  is  no  longer 
engaging  in  the  illegal  use  of  drugs.  (See 
§  1630.16(c)  Drug  testing). 

(d)  Disability  does  not  include: 

(1)  Transvestism,  transsexualism, 
pedophilia,  exhibitionism,  voyeurism, 
gender  identity  disorders  not  resulting 
from  physical  impairments,  or  other 
sexual  behavior  disorders: 

(2)  Compulsive  gambling, 
kleptomania,  or  pyromania;  or 

(3)  Psychoactive  substance  use 
disorders  resulting  from  current  illegal 
use  of  drugs. 

(e)  Homosexuality  and  bisexuality  are 
not  impairments  and  so  are  not 
disabihties  as  defined  in  this  part. 

§1630.4    Discrimination  prohibited. 

It  is  unlawful  for  a  covered  entity  to 
discriminate  on  the  basis  of  disability 
against  a  qualified  individual  with  a 
disability  in  regard  to: 

(a)  Recruitment,  advertising,  and  job 
application  procedures; 

(b)  Hiring,  upgrading,  promotion, 
award  of  tenure,  demotion,  transfer, 
layoff,  termination,  right  of  return  from 
layoff,  and  rehiring; 

(c)  Rates  of  pay  or  any  other  form  of 
compensation  and  changes  in 
compensation; 

(d)  Job  assignments,  job 
classifications,  organizational 
structures,  position  descriptions,  hnes  ot 
progression,  and  seniority  lists; 

(e)  Leaves  of  absence,  sick  leave,  or 
any  other  leave; 

(f)  Fringe  benefits  available  by  virtue 
of  employment,  whether  or  not 
administered  by  the  covered  entity; 

(g)  Selection  and  financial  support  for 
training,  including:  apprenticeships, 
professional  meetings,  conferences  and 
other  related  activities,  and  selection  for 
leaves  of  absence  to  pursue  training; 

(h)  Activities  sponsored  by  a  covered 
entity  including  social  and  recreational 
programs;  and 


(i)  Any  other  term.  conditi( 
privilege  of  employment. 
The  term  discrimination  incl 
not  limited  to.  the  acts  descri 
§  §  1630.5  through  1630.13  of  I 

§  1630.5    Limiting  segregating, 
classifying. 

It  is  unlawful  for  a  coverec 
limit  segregate,  or  classify  a 
applicant  or  employee  in  a  w 
adversely  affects  his  or  her  e 
opportunities  or  status  on  th( 
disability. 

§1630.6   Contractual  or  other 
airangements. 

(a)  In  qeneral.  It  is  unlawfi 
covered  entity  to  participate 
contractual  or  other  arranger 
relationship  that  has  the  effe 
subjecting  the  covered  entity 
qualified  applicant  or  employ 
disability  to  the  discriminatit 
prohibited  by  this  part. 

(b)  Contractual  or  other  or 
defined.  The  phrase  contract 
arrangement  or  relationship 
but  is  not  limited  to.  a  relatio 
an  employment  or  referral  ag 
union,  including  collective  bf 
agreements;  an  organization 
fringe  benefits  to  an  employe 
covered  entity;  or  an  organiz 
providing  training  and  appre: 
programs. 

(c)  Application.  This  sectic 
a  covered  entity,  wdth  respec 
applicants  or  employees,  whi 
entity  offered  the  contract  or 
t.he  relationship,  or  whether  I 
accepted  the  contract  or  acct 
relationship.  A  covered  entit; 
liable  for  the  actions  of  the  o 
or  parties  to  the  contract  whi 
affect  that  other  party's  empl 
applicants. 

§  1630.7    Standards,  criteria,  o 
administratloa 

It  is  unlawful  for  a  covered 
use  standards,  criteria,  or  me 
administration,  which  are  no 
related  and  consistent  with  b 
necessity,  and: 

(a)  That  have  the  effect  of 
discriminating  on  the  basis  o 
or 

(b)  That  perpetuate  the  dis 
of  others  who  are  subject  to  i 
administrative  control. 

§1630*    Relationship  or  assm 
an  mdMduai  with  a  disability. 

It  is  unlawful  for  a  covered 
exclude  or  deny  equal  jobs  o: 
to,  or  otherwise  discriminate 
qualified  individual  because 
known  disability  of  an  Indivi 
whom  the  qualified  individuE 
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(1)  Has  successfully  completed  a 
supervised  drug  rehabilitation  program 
and  is  no  longer  engaging  in  the  illegal 
use  of  drugs,  or  has  otherwise  been 
rehabilitated  successfully  and  is  no 
longer  engaging  in  the  illegal  use  of 
drugs;  or 

(2)  Is  participating  in  a  supervised 
rehabilitation  program  and  is  no  longer 
engaging  in  such  use;  or 

(3)  Is  erroneously  regarded  as 
engaging  in  such  use,  but  is  not  engaging 
in  such  use. 

(c)  It  shall  not  be  a  violation  of  this 
part  for  a  covered  entity  to  adopt  or 
administer  reasonable  policies  or 
procedures,  including  but  not  limited  to 
drug  testing,  designed  to  ensure  that  an 
individual  described  in  paragraph  (b)  (1) 
or  (2)  of  this  section  is  no  longer 
engaging  in  the  illegal  use  of  drugs.  (See 
§  1630.16(c)  Drug  testing). 

(d)  Disability  does  not  include: 

(1)  Transvestism,  transsexualism, 
pedophilia,  exhibitionism,  voyeurism, 
gender  identity  disorders  not  resulting 
from  physical  impairments,  or  other 
sexual  behavior  disorders; 

(2)  Compulsive  gambling, 
kleptomania,  or  pyromania;  or 

(3)  Psychoactive  substance  use 
disorders  resulting  from  current  illegal 
use  of  drugs. 

(e)  Homosexuality  and  bisexuality  are 
not  impairments  and  so  are  not 
disabilities  as  defined  in  this  part. 

§1630.4    Discrimination  prohit>ited. 

It  is  unlawful  for  a  covered  entity  to 
discriminate  on  the  basis  of  disability 
against  a  qualified  individual  with  a 
disability  in  regard  to: 

(a)  Recruitment,  advertising,  and  job 
application  procedures; 

(b)  Hiring,  upgrading,  promotion, 
award  of  tenure,  demotion,  transfer, 
layoff,  termination,  right  of  return  from 
layoff,  and  rehiring; 

(c)  Rates  of  pay  or  any  other  form  of 
compensation  and  changes  in 
compensation; 

(d)  Job  assignments,  job 
classifications,  organizational 
structures,  position  descriptions,  hnes  ol 
progression,  and  seniority  lists; 

(e)  Leaves  of  absence,  sick  leave,  or 
any  other  leave; 

(f)  Fringe  benefits  available  by  virtue 
of  employment,  whether  or  not 
administered  by  the  covered  entity; 

(g)  Selection  and  financial  support  for 
training,  including:  apprenticeships, 
professional  meetings,  conferences  and 
other  related  activities,  and  selection  for 
leaves  of  absence  to  pursue  training; 

(h)  Activities  sponsored  by  a  covered 
entity  including  social  and  recreational 
programs;  and 


(i)  Any  other  term,  condition,  or 
privilege  of  employment. 
The  term  discrimination  includes,  but  is 
not  limited  to.  the  acts  described  in 
§5  1630.5  through  1630.13  of  this  part 

§  1630.5    Limiting  segregating,  and 
classifying. 

It  is  unlawful  for  a  covered  entity  to 
limit  segregate,  or  classify  a  job 
applicant  or  employee  in  a  way  that 
adversely  affects  his  or  her  employment 
opportunities  or  status  on  the  basis  of 
disability. 

§1630.6    Contractual  or  other 
anangements. 

(a)  In  general.  It  is  unlawful  for  a 
covered  entity  to  participate  in  a 
contractual  or  other  arrangement  or 
relationship  that  has  the  effect  of 
subjecting  the  covered  entity's  own 
qualified  applicant  or  employee  with  a 
disability  to  the  discrimination 
prohibited  by  this  part. 

(b)  Contractual  or  other  arrangement 
defined.  The  phrase  contractual  or  other 
arrangement  or  relationship  includes, 
but  is  not  limited  to,  a  relationship  with 
an  employment  or  referral  agency;  labor 
union,  including  collective  bargaining 
agreements;  an  organization  providing 
fringe  benefits  to  an  employee  of  the 
covered  entity;  or  an  organization 
providing  training  and  apprenticeship 
programs. 

(c)  Application.  This  section  applies  to 
a  covered  entity,  with  respect  to  its  own 
applicants  or  employees,  whether  the 
entity  offered  the  contract  or  initiated 
t.he  relationship,  or  whether  the  entity 
accepted  the  contract  or  acceded  to  the 
relationship.  A  covered  entity  is  not 
liable  for  the  actions  of  the  other  party 
or  parties  to  the  contract  which  only 
affect  that  other  party's  employees  or 
applicants. 

§  1630.7    Standards,  criteria,  or  methods  of 
administrattoa 

It  is  unlawful  for  a  covered  entity  to 
use  standards,  criteria,  or  methods  of 
administration,  which  are  not  job- 
related  and  consistent  with  business 
necessity,  and: 

(a)  That  have  the  effect  of 
discriminating  on  the  basis  of  disability: 
or 

(b)  That  perpetuate  the  discrimination 
of  others  who  are  subject  to  common 
administrative  control. 

§  1630J    Relationship  or  association  witti 
an  IndMduai  with  a  dteabUity. 

It  is  unlawful  for  a  covered  entity  to 
exclude  or  deny  equal  jobs  or  benefits 
to.  or  otherwise  discriminate  against  a 
qualified  individual  because  of  the 
known  disability  of  an  Individual  with 
whom  the  qualified  individual  is  known 


to  have  a  family,  business,  social  or 
other  relationship  or  association. 

§  1630.9    Not  making  reaaonat>le 
accommodation. 

(a)  It  is  unlawful  for  a  covered  entity 
not  to  make  reasonable  accommodation 
to  the  known  physical  or  mental 
limitations  of  an  otherwise  qualitied 
applicant  or  employee  with  a  disability, 
unless  such  covered  entity  can 
demonstrate  that  the  accommodation 
would  impose  an  undue  hardship  on  the 
operation  of  its  business. 

(b)  It  is  unlawful  for  a  covered  entity 
to  deny  employment  opportunities  to  an 
otherwise  qualified  job  applicant  or 
employee  with  a  disability  based  on  the 
need  of  such  covered  entity  to  make 
reasonable  accommodation  to  such 
individual's  physical  or  mental 
impairments. 

(c)  A  covered  entity  shall  not  be 
excused  from  the  requirements  of  this 
part  because  of  any  failure  to  receive 
technical  assistance  authorized  by 
section  506  of  the  ADA,  including  any 
failure  in  the  development  or 
dissemination  of  any  technical 
assistance  manual  authorized  by  that 
Act. 

(d)  A  qualified  individual  with  a 
disability  is  not  required  to  accept  an 
accommodation,  aid,  service, 
opportunity  or  benefit  which  such 
qualified  individual  chooses  not  to 
accept.  However,  if  such  individual 
rejects  a  reasonable  accommodation, 
aid,  service,  opportimity  or  benefit  that 
is  necessary  to  enable  the  individual  to 
perform  the  essential  functions  of  the 
position  held  or  desired,  and  cannot  as 
a  result  of  that  rejection,  perform  the 
essential  functions  of  the  position,  the 
individual  will  not  be  considered  a 
qualified  individual  with  a  disability. 

§1630.10    Qualification  standards,  tests, 
and  other  selection  criteria. 

It  is  unlawful  for  a  covered  entity  to 
use  qualification  standards,  employment 
tests  or  other  selection  criteria  that 
screen  out  or  tend  to  screen  out  an 
individual  with  a  disability  or  a  class  of 
individuals  with  disabilities,  on  the 
basis  of  disabiUty,  imless  the  standard, 
test  or  other  selection  criteria,  as  used 
by  the  covered  entity,  is  shown  to  be 
job-related  for  the  position  in  question 
and  is  consistent  with  business 
necessity. 

§1630.11    Administration  of  tasts. 

It  is  unlawful  for  a  covered  entity  to 
fail  to  select  and  administer  tests 
concerning  employment  in  the  most 
effective  manner  to  ensure  that,  when  a 
test  is  administered  to  a  job  applicant  ot 
employee  who  has  a  disability  that 


impairs  sensory,  manual  or  speaking 
skills,  the  test  results  accurately  reflect 
the  skills,  aptitude,  or  whatever  other 
factor  of  the  applicant  or  employee  that 
the  test  purports  to  measure,  rather  than 
reflecting  the  impaired  sensory,  manual, 
or  speaking  skills  of  such  employee  or 
applicant  (except  where  such  skills  are 
the  factors  that  the  test  purports  to 
measure). 

§  1630.12    Retaliation  and  coercion. 

(a)  Retaliation.  It  is  unlawful  to 
discriminate  against  any  individual 
because  that  individual  has  opposed 
any  act  or  practice  made  unlawful  by 
this  part  or  because  that  individual 
made  a  charge,  testified,  assisted,  or 
participated  in  any  manner  in  an 
investigation,  proceeding,  or  hearing  to 
enforce  any  provision  contained  in  this 
part. 

(b)  Coercion,  interference  or 
intimidation.  It  is  unlawful  to  coerce, 
intimidate,  threaten,  harass  or  interfere 
with  any  individual  in  the  exercise  or 
enjoyment  of,  or  because  that  individual 
aided  or  encouraged  any  other 
individual  in  the  exercise  of.  any  right 
granted  or  protected  by  this  part. 

§  1630.13    Prohibited  medical  examinations 
and  Inquiries. 

(a)  Pre-employment  examination  or 
inquiry.  Except  as  permitted  by 

§  1630.14.  it  is  unlawful  for  a  covered 
entity  to  conduct  a  medical  examination 
of  an  applicant  or  to  make  inquiries  as 
to  whether  an  applicant  is  an  individual 
with  a  disability  or  as  to  the  nature  or 
severity  of  such  disability. 

(b)  Examination  or  inquiry  of 
employees.  Except  as  permitted  by 

S  1630.14.  it  is  unlawful  for  a  covered 
entity  to  require  a  medical  examination 
of  an  employee  or  to  make  inquiries  as 
to  whether  an  employee  is  an  individual 
with  a  disability  or  as  to  the  nature  or 
severity  of  such  disability. 

§1630.14    Medical  examinations  and 
inqtriries  spectficaity  permitted. 

(a)  Acceptable  pre-employment 
inquiry.  A  covered  entity  may  make  pre- 
employment  inquiries  into  the  ability  of 
an  applicant  to  perform  job-related 
functions,  and/or  may  ask  an  applicant 
to  describe  or  to  demonstrate  how,  with 
or  without  reasonable  accommodation, 
the  applicant  will  be  able  to  perform 
jol>-related  functions. 

(b)  Employment  entrance 
examination.  A  covered  entity  may 
require  a  medical  examination  (and/or 
inquiry)  after  making  an  offer  of 
employment  to  a  job  applicant  and 
before  the  applicant  begins  his  or  her 
employment  dubes,  and  may  condition 
an  offer  of  employment  on  the  results  of 
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such  examination  (and/or  inquiry),  if  all 
entering  employees  in  the  same  job 
category  are  subjected  to  such  an 
examination  (and/or  inquiry)  regardless 
of  disability. 

(1)  Information  obtained  under 
paragraph  (b)  of  this  section  regarding 
the  medical  condition  or  history  of  the 
applicant  shall  be  collected  and 
maintained  on  separate  forms  and  in 
separate  medical  files  and  be  treated  as 
a  confidential  medical  record,  except 
that: 

(i)  Supervisors  and  managers  may  be 
informed  regarding  necessary 
restrictions  on  the  work  or  duties  of  the 
employee  and  necessary 
accommodations; 

(ii)  First  aid  and  safety  personnel  may 
be  informed,  when  appropriate,  if  the 
disability  might  require  emergency 
treatment:  and 

(iii)  Government  officials  investigating 
compliance  with  this  part  shall  be 
provided  relevant  information  on 
request. 

(2)  The  results  of  such  examination 
shall  not  be  used  for  any  purpose 
inconsistent  with  this  part. 

(3)  Medical  examinations  conducted 
in  accordance  with  this  section  do  not 
have  to  be  job-related  and  consistent 
with  business  necessity.  However,  if 
certain  criteria  are  used  to  screen  out  an 
employee  or  employees  with  disabilities 
as  a  result  of  such  an  examination  or 
inquiry,  the  exclusionary  criteria  must 
be  job-related  and  consistent  with 
business  necessity,  and  performance  of 
the  essential  job  functions  cannot  be 
accomplished  with  reasonable 
accommodation  as  required  in  this  part. 
(See  S  1630.15(b)  Defenses  to  charges  of 
discriminatory  application  of  selection 
criteria.) 

(c)  Examination  of  employees.  A 
covered  entity  may  require  a  medical 
examination  (and/or  inquiry)  of  an 
employee  that  is  job-related  and 
consistent  with  business  necessity.  A 
covered  entity  may  make  inquiries  info 
the  ability  of  an  employee  to  perform 
job-related  functions. 

(1)  Information  obtained  under 
paragraph  (c)  of  this  section  regarding 
the  medical  condition  or  history  of  any 
employee  shall  be  collected  and 
maintained  on  separate  forms  and  in 
separate  medical  files  and  be  treated  as 
a  confidential  medical  record,  except 
that: 

(i)  Supervisors  and  managers  may  be 
informed  regarding  necessary 
restrictions  on  the  work  or  duties  of  the 
employee  and  necessary 
accommodations; 

(ii)  First  aid  and  safety  personnel  may 
be  informed,  when  appropriate,  if  the 


disability  might  require  emergency 
treatment;  and 

(iii)  Government  officials  investigating 
compliance  with  this  part  shall  be 
provided  relevant  information  on 
request. 

(2)  Information  obtained  imder 
paragraph  (c)  of  this  section  regarding 
the  medical  condition  or  history  of  any 
employee  shall  not  be  used  for  any 
purpose  inconsistent  with  this  part. 

(d)  Other  acceptable  examinations 
and  inquiries.  A  covered  entity  may 
conduct  voluntary  medical  examinations 
and  activities,  including  voluntary 
medical  histories,  which  are  part  of  an 
employee  health  program  available  to 
employees  at  the  work  site. 

(1)  Information  obtained  under 
paragraph  (d)  of  this  section  regarding 
the  medical  condition  or  history  of  any 
employee  shall  be  collected  and 
maintained  on  separate  forms  and  in 
separate  medical  files  and  be  treated  as 
a  confidential  medical  record,  except 
that: 

(i)  Supervisors  and  managers  may  be 
informed  regarding  necessary 
restrictions  on  the  work  or  duties  of  the 
employee  and  necessary 
accommodations; 

(ii)  First  aid  and  safety  personnel  may 
be  informed,  when  appropriate,  if  the 
disability  might  require  emergency 
treatment;  and 

(iii)  Government  officials  investigating 
compliance  with  this  part  shall  be 
provided  relevant  information  on 
request. 

(2)  Information  obtained  under 
paragraph  (d)  of  this  section  regarding 
the  medical  condition  or  history  of  any 
employee  shall  not  be  used  for  any 
purpose  inconsistent  with  this  part. 

{1630.15    Defenses. 

Defenses  to  an  allegation  of 
discrimination  under  this  part  may 
include,  but  are  not  limited  to,  the 
fallowing: 

(a)  Disparate  treatment  chaises.  It 
may  be  a  defense  to  a  charge  of 
disparate  treatment  brought  under 
§1 1630.4  through  1630.8  and  1630.11 
through  1630.12  that  the  challenged 
action  is  justified  by  a  legitimate, 
nondiscriminatory  reason. 

(b)  Cliarges  of  discriminatory 
application  of  selection  criteria — (1)  In 
general.  It  may  be  a  defense  to  a  charge 
of  discrimination,  as  described  in 

§  1630.10.  that  an  alleged  application  of 
qualification  standards,  tests,  or 
selection  criteria  that  screens  out  or 
tends  to  screen  out  or  otherwise  denies 
a  job  or  benefit  to  an  individual  with  a 
disability  has  been  shovm  to  be  job- 
related  and  consistent  with  business 
necessity,  and  such  performance  cannot 


be  accomplished  with  reasonable 
accommodation,  as  required  in  this  part. 

(2)  Direct  threat  as  a  qualification 
standard.  The  term  "qualification 
standard"  may  include  a  requirement 
that  an  individual  shall  not  pose  a  direct 
threat  to  the  health  or  safety  of  the 
individual  or  others  in  the  workplace. 
(See  9  1630.2(r)  defining  direct  threat.) 

(c)  Other  disparate  impact  chaises.  It 
may  be  a  defense  to  a  charge  of 
discrimination  brought  under  this  part 
that  a  uniformly  applied  standard, 
criterion,  or  policy  has  a  disparate 
impact  on  an  individual  with  a  disability 
or  a  class  of  individuals  with  disabilities 
that  the  challenged  standard,  criterion 
or  policy  has  been  shown  to  be  job- 
related  and  consistent  with  business 
necessity,  and  such  performance  cannot 
be  accomplished  with  reasonable 
accommodation,  as  required  in  this  part. 

(d)  Charges  of  not  making  reasonable 
accommodation.  It  may  be  a  defense  to 
a  charge  of  discrimination,  as  described 
in  §  1630.9,  that  a  requested  or 
necessary  accommodation  would 
impose  an  undue  hardship  on  the 
operation  of  the  covered  entity's 
business. 

(e)  Conflict  with  other  federal  laws.  It 
may  be  a  defense  to  a  charge  of 
discrimination  under  this  part  that  a 
challenged  action  is  required  or 
necessitated  by  another  Federal  law  or 
regiJation,  or  that  another  Federal  law 
or  regulation  prohibits  an  action 
(including  the  provision  of  a  particular 
reasonable  accommodation)  that  would 
otherwise  be  required  by  this  part. 

(f)  Additional  defenses.  It  may  be  a 
defense  to  a  charge  of  discrimination 
under  this  part  that  the  alleged 
discriminatory  action  is  specifically 
permitted  by  §§  1630.14  or  1630.16. 

§  1630.16    Specific  activttles  permitted. 

(a)  Religious  entities.  A  religious 
corporation,  association,  educational 
institution,  or  society  is  permitted  to 
give  preference  in  employment  to 
individuals  of  a  particular  religion  to 
perform  work  connected  with  the 
carrying  on  by  that  corporation, 
association,  educational  institution,  or 
society  of  its  activities.  A  religious 
entity  may  require  that  all  apphcants 
and  employees  conform  to  the  religious 
tenets  of  such  organization.  However,  a 
religious  entity  may  not  discriminate 
against  a  qualified  individual,  who 
satisfies  the  permitted  religious  criteria, 
because  of  his  or  her  disability. 

(b)  Regulation  of  alcohol  and  drugs.  A 
covered  entity: 

(1)  May  prohibit  the  illegal  use  of 
drugs  and  the  use  of  alcohol  at  the 
workplace  by  all  employees; 


(2)  May  require  that  emplc 
under  the  influence  of  alcohc 
engaging  in  the  illegal  use  of 
workplace: 

(3)  May  require  that  all  en 
behave  in  conformance  with 
requirements  established  un 
Drug-Free  Workplace  Act  of 
U.S.C.  701  et  seq.); 

(4)  May  bold  an  employee 
engages  in  the  illegal  use  of  i 
who  is  an  alcoholic  to  the  sa 
qualification  standards  for  e 
or  job  performance  and  beh^ 
which  the  entity  holds  its  otl 
employees,  even  if  any  unsa 
performance  or  behavior  is  i 
the  employee's  drug  use  or  a 

(5)  May  require  that  its  em 
employed  in  an  industry  sub 
regulations  comply  with  the 
established  in  the  regulation 
the  Departments  of  Defense 
Transportation,  and  of  the  N 
Regulatory  Commission,  regi 
alcohol  and  the  illegal  use  oi 

(6)  May  require  that  emplc 
employed  in  sensitive  positi( 
with  the  regulations  (if  any) 
Departments  of  Defense  and 
Transportation  and  of  the  Ni 
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authorize  the  otherwise  lawl 
by  entities  subject  to  the  juri 
the  Department  of  Transport 
authority  to: 

(i)  Test  employees  of  entit 
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sensitive  duties  for  the  illega 
drugs  or  for  on-duty  impairnr 
alcohol;  and 

(ii)  Remove  from  safety-se 
positions  persons  who  test  p 
illegal  use  of  drugs  or  on-dut 
impairment  by  alcohol  pursu 
paragraph  (c)(2)(i)  of  this  sec 

(3)  Confidentiality.  Any  in 
regarding  the  medical  condit 
history  of  any  employee  or  a 
obtained  from  a  test  to  deter 
illegal  use  of  drugs,  except  ii 
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be  accomplished  with  reasonable 
accommodation,  as  required  in  this  part. 

(2)  Direct  threat  as  a  qualification 
standard.  The  term  "qualification 
standard"  may  include  a  requirement 
that  an  individual  shall  not  pose  a  direct 
threat  to  the  health  or  safety  of  the 
individual  or  others  in  the  workplace. 
(See  §  1630.2(r)  defining  direct  threat.) 

(c)  Other  disparate  impact  charges.  It 
may  be  a  defense  to  a  charge  of 
discrimination  brought  under  this  part 
that  a  uniformly  applied  standard, 
criterion,  or  policy  has  a  disparate 
impact  on  an  individual  with  a  disability 
or  a  class  of  individuals  with  disabilities 
that  the  challenged  standard,  criterion 
or  policy  has  been  shown  to  be  job- 
related  and  consistent  with  business 
necessity,  and  such  performance  cannot 
be  accomplished  with  reasonable 
eccommodation.  as  required  in  this  part. 

(d)  Charges  of  not  making  reasonable 
eccommodation.  It  may  be  a  defense  to 
a  charge  of  discrimination,  as  described 
in  §  1630.9.  that  a  requested  or 
necessary  accommodation  would 
impose  an  undue  hardship  on  the 
operation  of  the  covered  entity's 
business. 

(e)  Conflict  with  other  federal  laws.  It 
may  be  a  defense  to  a  charge  of 
discrimination  under  this  part  that  a 
challenged  action  is  required  or 
necessitated  by  another  Federal  law  or 
regiilation,  or  that  another  Federal  law 
or  regulation  prohibits  an  action 
(including  the  provision  of  a  particular 
reasonable  accommodation)  that  would 
otherwise  be  required  by  this  part. 

(f)  Additional  defenses.  It  may  be  a 
defense  to  a  charge  of  discrimination 
under  this  part  that  the  alleged 
discriminatory  action  is  specifically 
permitted  by  §§  1630.14  or  1630.16. 

§  1630.16    Specific  activities  permitted. 

(a)  Religious  entities.  A  religious 
corporation,  association,  educational 
institution,  or  society  is  permitted  to 
give  preference  in  employment  to 
individuals  of  a  particular  religion  to 
perform  work  connected  with  the 
carrying  on  by  that  corporation, 
association,  educational  institution,  or 
society  of  its  activities.  A  religious 
entity  may  require  that  all  applicants 
and  employees  conform  to  the  religious 
tenets  of  such  organization.  However,  a 
religious  entity  may  not  discriminate 
against  a  qualified  individual,  who 
satisfies  the  permitted  religious  criteria, 
because  of  his  or  her  disabihty. 

(b)  Regulation  of  alcohol  and  drugs.  A 
covered  entity: 

(1)  May  prohibit  the  illegal  use  of 
drugs  and  the  use  of  alcohol  at  the 
workplace  by  all  employees; 


(2)  May  require  that  employees  not  be 
under  the  influence  of  alcohol  or  be 
engaging  in  the  illegal  use  of  drugs  at  the 
workplace; 

(3)  May  require  that  all  employees 
behave  in  conformance  with  the 
requirements  established  under  the 
Drug-Free  Workplace  Act  of  1988  (41 
U.S.C.  701  et  seq.); 

(4)  May  bold  an  employee  who 
engages  in  the  illegal  use  of  drugs  or 
who  is  an  alcoholic  to  the  same 
qualification  standards  for  employment 
or  job  performance  and  behavior  to 
which  the  entity  holds  its  other 
employees,  even  if  any  unsatisfactory 
perifonnance  or  behavior  is  related  to 
the  employee's  drug  use  or  alcoholism: 

(5)  May  require  that  its  employees 
employed  in  an  industry  subject  to  such 
regulations  comply  with  the  standards 
established  in  the  regulations  (if  any)  of 
the  Departments  of  Defense  and 
Transportation,  and  of  the  Nuclear 
Regulatory  Commi.ssion.  regarding 
alcohol  and  the  illegal  use  of  drugs:  and 

(6)  May  require  that  employees 
employed  in  sensitive  positions  comply 
with  the  regulations  (if  any)  of  the 
Departments  of  Defense  and 
Transportation  and  of  the  Nuclear 
Regulatory  Commission  that  apply  to 
employment  in  sensitive  positions 
subject  to  such  regulations. 

(c)  Drug  testing— {1)  General  policy. 
For  purposes  of  this  part,  a  test  to 
determine  the  Ulegal  use  of  drugs  is  not 
considered  a  medical  examination. 
Thus,  the  administration  of  such  drug 
tests  by  a  covered  entity  to  its  job 
applicants  or  employees  is  not  a 
violation  of  S  1630.13  of  this  part 
However,  this  part  does  not  encourage, 
prohibit  or  authorize  a  covered  entity  to 
conduct  drug  tests  of  job  applicants  or 
employees  to  determine  the  illegal  use  of 
drugs  or  to  make  employment  decisions 
based  on  such  test  results. 

(2)  Transportation  Employees.  This 
part  does  not  encourage,  prohibit,  or 
authorize  the  otherwise  lawful  exercise 
by  entities  subject  to  the  jurisdiction  of 
the  Department  of  Transportation  of 
authority  to: 

(i)  Test  employees  of  entities  in.  and 
applicants  for,  positions  involving  safety 
sensitive  duties  for  the  illegal  use  of 
drugs  or  for  on-duty  impairment  by 
alcohol;  and 

(ii)  Remove  from  safety-sensitive 
positions  persons  who  test  positive  for 
illegal  use  of  drugs  or  on-duty 
impairment  by  alcohol  pursuant  to 
paragraph  (c)(2)(i)  of  this  section. 

(3)  Confidentiality.  Any  information 
regarding  the  medical  condition  or 
history  of  any  employee  or  applicant 
obtained  from  a  test  to  determine  the 
illegal  use  of  drugs,  except  information 


regarding  the  illegal  use  of  drugs,  is 
subject  to  the  requirements  of 
S  1630.14(b)  (2)  and  (3)  of  this  part 

(d)  Regulation  of  smoking.  A  covered 
entity  may  prohibit  or  impose 
restrictions  on  smoking  in  places  of 
employment  Such  restrictions  do  not 
violate  any  provision  of  this  part. 

(e)  Infectious  and  communicable 
diseases;  food  handling  jobs — (1)  In 
general.  Under  title  I  of  the  ADA, 
section  103(d)(1),  the  Secretary  of  Health 
and  Human  Services  is  to  prepare  a  list, 
to  be  updated  annually,  of  infectious 
and  communicable  diseases  which  are 
transmitted  through  the  handling  of 
food.  (Copies  may  be  obtained  from 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control,  1600  Clifton  Road. 
NE..  Mailstop  C09,  Atlanta.  GA  30333.)  If 
an  individual  with  a  disabihty  is 
disabled  by  one  of  the  infectious  or 
communicable  diseases  included  on  this 
list  and  if  the  risk  of  transmitting  the 
disease  associated  with  the  handling  of 
food  cannot  be  eliminated  by 
reasonable  accommodation,  a  covered 
entity  may  refuse  to  assign  or  continue 
to  assign  such  individual  to  a  job 
involving  food  handling.  However,  if  the 
individual  with  a  disability  is  a  current 
employee,  the  employer  must  consider 
whether  he  or  she  can  be 
accommodated  by  reassigimient  to  a 
vacant  position  not  Involving  food 
handling. 

(2)  Effect  on  state  or  other  laws.  This 
part  does  not  preempt  modify,  or  amend 
any  State,  county,  or  local  law, 
ordinance  or  regidation  applicable  to 
food  handling  which: 

(i)  Is  in  accordance  with  the  list 
referred  to  in  paragraph  (e)(1)  of  this 
section,  of  infectious  or  communicable 
diseases  and  the  modes  of 
transmissibility  published  by  the 
Secretary  of  Health  and  Human 
Services;  and 

(ii)  Is  designed  to  protect  the  public 
health  from  individuals  who  pose  a 
significant  risk  to  the  health  or  safety  of 
others,  where  that  risk  cannot  be 
eliminated  by  reasonable 
accommodation. 

(f)  Health  insurance,  life  insurance, 
and  other  benefit  pIans--{\)  An  insurer, 
hospital,  or  medical  service  company, 
health  maintenance  organization,  or  any 
agent  or  entity  that  administers  benefit 
plans,  or  similar  organizations  may 
underwrite  risks,  classify  risks,  or 
administer  such  risks  that  are  based  on 
or  not  inconsistent  with  State  law. 

(2)  A  covered  entity  may  establish, 
sponsor,  observe  or  administer  the  terms 
of  a  bona  Hde  benefit  plan  that  are 
based  on  underwriting  risks,  classifying 
risks,  or  administering  such  risks  that 


are  based  on  or  not  inconsistent  with 
State  law. 

(3)  A  covered  entity  may  establish, 
sponsor,  observe,  or  administer  the 
terms  of  a  bona  fide  benefit  plan  that  is 
not  subject  to  State  laws  that  regulate 
insurance. 

(4)  The  activities  described  in 
paragraphs  (f)  (1),  (2).  and  (3)  of  this 
section  are  permitted  unless  these 
activities  are  being  used  as  a  subterfuge 
to  evade  the  purposes  of  this  part. 

Appendix  lo  Part  1630 — Interpntiv* 
Guidance  on  Title  I  of  the  Americans  with 
Disabilities  Act 

Background 

The  ADA  is  a  federal  antidiscrimination 
statute  designed  to  remove  barriers  which 
prevent  qnsUfied  individuals  with  disabilities 
from  enjoying  the  same  employment 
opportunities  that  are  available  to  persons 
without  disabilities. 

Like  the  Gvil  Rights  Act  of  1964  that 
prohibits  discrimination  on  the  bases  of  race, 
color,  religion,  national  origin,  and  sex,  the 
ADA  seeks  to  ensure  access  to  equal 
employment  opportunities  based  on  merit  It 
does  not  guarantee  equal  results,  establish 
quotas,  or  require  preferences  favoring 
individuals  with  disabihties  over  those 
without  disabilities. 

However,  while  the  Civil  Rights  Act  of  1964 
prohibits  any  consideration  of  personal 
characteristics  such  as  race  or  national 
origin,  the  AD.\  necessarily  takes  a  different 
approach.  When  an  individual's  disability 
creates  a  iMurier  to  employment 
opportunities,  the  ADA  requires  employers  to 
consider  whether  reasonable  accommodation 
could  remove  the  barrier. 

The  ADA  thus  establishes  a  process  in 
which  the  employer  must  assess  a  disabled 
individual's  ability  to  perform  the  essential 
funcUons  of  the  specific  job  held  or  desired. 
While  the  AD.A  focuses  on  eradicating 
barriers,  the  ADA  does  not  relieve  a  disabled 
employee  or  applicant  from  the  obligation  to 
perform  the  essential  functions  of  the  job.  To 
the  contrary,  the  ADA  is  intended  to  enable 
disabled  persons  to  compete  in  the  workplace 
based  on  the  same  performance  standards 
and  requirements  that  employers  expect  of 
persons  who  are  not  disabled. 

However,  where  that  individual's 
functional  limitation  impedes  such  job 
performance,  an  employer  must  tfike  steps  to 
reasonably  accommodate,  and  thus  help 
overcome  the  particular  impediment,  unless 
to  do  so  would  impose  an  undue  hardship. 
Such  accommodations  usually  take  the  form 
of  adjustments  lo  the  way  a  job  customarily 
is  performed  or  to  ttte  work  environment 
itself 

This  process  of  identifjring  whether,  and  to 
what  extent,  a  reasonable  accommodation  is 
required  should  be  flexible  and  involve  both 
the  employer  and  the  individual  with  a 
disability.  Of  course,  the  determination  of 
whether  an  individual  is  qualified  for  a 
particular  position  must  necessarily  l>e  made 
on  a  case-by-case  basis.  No  specific  form  of 
accommodation  is  guaranteed  for  all 
individuals  with  a  particular  disability. 
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Rather,  an  accommodation  must  be  tailored 
to  match  the  needs  of  the  disabled  individual 
with  the  needs  of  the  job's  essential 
functions. 

This  case-by-case  approach  is  essential  if 
qualified  individuals  of  varjing  abilities  are 
to  receive  equal  opportunities  to  compete  for 
an  infinitely  diverse  range  of  jobs.  For  this 
reason,  neither  the  ADA  nor  this  part  can 
81'pply  the  "correct "  answer  in  advance  for 
each  employment  decision  concerning  an 
individual  with  a  disability.  Instead,  the  ADA 
simply  establishes  parameters  to  guide 
employers  in  how  to  consider,  and  take  into 
account,  the  disabling  condition  involved. 

Introduction 

The  Equal  E.T.ployment  Opportunity 
Com.mission  (the  Commission  or  EEOC)  is 
responsible  for  enforcement  of  title  1  of  the 
Americans  with  Disabilities  Act  (ADA),  42 
U.S.C.  12101  etseq.  (1990),  which  prohibits 
employment  discrimination  on  the  basis  of 
disability.  The  Commission  believes  that  it  is 
essential  to  issue  interpretive  guidance 
concurri^ntiy  with  the  issuance  of  this  part  in 
order  to  ensure  that  qualified  individuals 
with  disabilities  understand  their  rights  under 
ll'is  part  and  to  facilitate  and  encourage 
compliance  by  covered  entities.  This 
appendix  represents  the  Commission's 
interpretation  of  the  issues  discussed,  and  the 
Commission  will  be  guided  by  it  when 
resolving  charges  of  employment 
discrimination.  The  appendix  addresses  the 
major  provisions  of  this  part  and  explains  the 
major  concepts  of  disability  rights. 

The  terms  "employer"  or  "employer  or 
other  covered  entity"  are  used 
interchangeably  throughout  the  appendix  to 
refer  to  all  covered  entities  subject  to  the 
employment  provisions  of  the  ADA. 

Section  1830. 1    Purpose.  Applicability  and 
Construction 

Section  1630.  Ua)    Purpose 

The  Americans  with  Disabilities  Act  was 
signed  into  law  en  July  26, 1990.  It  is  an 
antidiscrimination  statute  that  requires  that 
ir.dividuals  with  disabilities  be  given  the 
same  consideration  for  employment  that 
individuals  without  disabilities  are  given.  An 
individual  who  is  qualified  for  an 
employment  opportionity  cannot  be  denied 
that  opportunity  because  of  the  fact  that  the 
mdividual  is  disabled.  The  purpose  of  title  I 
ard  this  part  is  to  ensure  that  qualified 
individuals  with  disabilities  are  protected 
from  discrimination  on  the  basis  of  disability. 

The  ADA  uses  the  term  "disabilities" 
rather  than  the  term  "handicaps"  used  in  the 
Rehabilitation  Act  of  1973.  29  U.S.C.  701-796. 
Substantively,  these  terms  are  equivalent.  As 
noted  by  the  House  Committee  on  the 
Judiciary,  "(tjhe  use  of  the  term  'disabilities' 
mstead  of  the  term  'handicaps'  reflects  the 
desire  of  the  Committee  to  use  the  roost 
current  terminology.  It  reflects  the  preference 
of  persons  with  disabilities  to  use  that  term 
rather  than  'handicapped'  as  used  in  previous 
laws,  such  as  the  Rehabilitation  Act  of  1973 

*  *•"  H.R.  Rep.  No.  485  part  3, 101st  Cong.. 
2d  Sess.  26-27  (1990)  (hereinafter  House 
Judiciary  Report):  see  also  S.  Rep.  No.  116. 
lOlst  Cong.,  ist  Sess.  21  (1989)  (hereinafter 
Senate  Report);  H.R.  Rep.  No.  485  part  2, 101st 


Cong.,  2d  Sess.  50-51  (1990)  [hereinafter 
House  Labor  ReportJ. 

The  use  of  the  term  "Americans  "  in  the  title 
of  the  ADA  is  not  intended  to  imply  that  the 
Act  only  applies  to  United  States  cifi2ens. 
Rather,  the  ADA  protects  all  qualified 
individuals  with  disabilities,  regardless  of 
their  citizenship  status  or  nationahty. 

Section  1630. 1(b)  and  (c)    Applicability  and 
Construction 

Unless  expressly  stated  otherwise,  the 
standards  applied  in  the  ADA  are  not 
intended  to  be  lesser  than  the  standards 
applied  under  the  Rehabilitation  Act  of  1973. 

The  ADA  does  not  preempt  any  Federal 
law.  or  any  state  or  local  law.  that  grants  to 
individuals  with  disabilities  protection 
greater  than  or  equivalent  to  tliaf  provided  by 
the  ADA.  This  means  that  the  existence  of  a 
I  isser  standard  of  protection  to  Individuals 
with  disabilities  under  the  ADA  will  not 
provide  a  defense  to  failing  to  meet  a  higher 
standard  under  another  law.  Thus,  for 
example,  title  I  of  the  ADA  woj'd  not  be  a 
defense  to  faihng  to  collect  informdtion 
required  to  satisfy  the  affirmative  action 
requirements  of  section  503  of  the 
Rehabilitation  Act.  On  the  other  hand,  the    • 
existence  of  a  lesser  standard  under  another 
law  will  not  provide  a  defense  to  failing  to 
meet  a  higher  standard  under  the  ADA.  See 
House  Labor  Report  at  135;  House  Judiciary 
Report  at  69-70. 

This  also  means  that  an  individual  with  a 
disability  could  choose  to  pursue  claims 
under  a  state  discrimination  or  tort  law  that 
does  not  confer  greater  substantive  rights,  or 
even  confers  fewer  substantive  rights,  if  the 
potential  available  remedies  would  be 
greater  than  those  available  under  the  ADA 
and  this  part.  The  ADA  does  not  restrict  an 
individual  with  a  disability  from  pursuing 
such  claims  in  addition  to  charges  brought 
under  this  part.  House  Judiciary  at  69^70. 

The  ADA  does  not  automatically  preempt 
medical  standards  or  safety  requirements 
established  by  Federal  law  or  regulations.  It 
does  not  preempt  State,  county,  or  local  laws, 
ordinances  or  regulations  that  are  consistent 
with  this  part,  and  are  designed  to  protect  the 
public  health  from  individuals  who  pose  a 
direct  threat,  that  cannot  be  eliminated  or 
reduced  by  reasonable  accommodation,  to 
the  health  or  safety  of  others.  However,  the 
ADA  does  preem.pt  inconsistent  requirements 
established  by  state  or  local  law  for  safety  or 
security  sensitive  positions.  See  Senate 
Report  at  27;  House  Labor  Report  at  57, 

An  employer  allegedly  in  violation  of  this 
part  cannot  successfully  defend  its  actions  by 
relying  on  the  obligation  to  comply  with  the 
requirements  of  any  state  or  local  law  that 
imposes  prohibitions  or  limitations  on  the 
eligibility  of  qualified  individuals  with 
disabilities  to  practice  any  occupation  or 
profession.  For  example,  suppose  a 
municipality  has  an  ordinance  that  prohibits 
individuals  with  tuberculosis  from  teaching 
school  children.  If  an  individual  with  dormant 
tuberculosis  challenges  a  private  school's 
refusal  to  hire  him  or  her  because  of  the 
tuberculosis,  the  private  school  would  not  be 
able  to  rely  on  the  city  ordinance  as  a 
defense  under  the  ADA. 


Sections  1830.2(a)-(D    Commission,  Covered 
Entity,  etc. 

The  definitions  section  of  part  1630 
includes  several  terms  that  are  identical,  or 
almost  identical,  to  the  terms  found  in  title 
VII  of  the  Civil  Rights  Act  of  1964.  Among 
these  terms  are  "Commission."  "Person," 
"State,"  and  "Employer."  These  terms  are  to 
be  given  the  same  meaning  under  the  ADA 
that  they  are  given  under  title  VII. 

In  general,  the  term  "employee"  has  the 
same  meaning  that  it  is  given  under  title  VII. 
However,  the  ADA's  definition  of 
"employee"  does  not  contain  an  exception,  as 
(?oes  title  VII,  for  elected  officials  and  their 
personal  staffs.  It  should  be  further  noted  that 
ell  state  and  local  governments  are  covered 
by  title  n  of  the  ADA  whether  or  not  they  are 
also  covered  by  this  part  Title  11.  which  is 
enforced  by  the  Department  of  Justice, 
becomes  effective  on  January  26, 1992.  See  28 
CFR  part  35. 

The  term  "covered  entity"  is  not  found  in 
title  VII.  However,  the  title  VII  definitions  of 
the  entities  included  in  the  term  "covered 
entity"  [e.g.,  employer,  employment  agency. 
etc.]  are  applicable  to  the  ADA. 

Section  1630.2(g)    Disability 

In  addition  to  the  term  "covered  entity." 
there  are  several  other  terms  that  are  unique 
to  llie  ADA.  The  first  of  these  is  the  term 
"disability."  Congress  adopted  the  definition 
of  this  term  from  the  Rehabilitation  Act 
definition  of  the  term  "individual  with 
handicaps."  By  so  doing,  Congress  intended 
that  the  relevant  caselaw  developed  under 
the  Rehabilitation  Act  be  generally 
applicable  to  the  term  "disability  "  as  used  in 
the  ADA.  Senate  Report  at  21;  House  Labor 
Report  at  50;  House  Judiciary  Report  at  27. 

The  definition  of  the  term  "disability"  is 
divided  into  three  parts.  An  individual  must 
satisfy  at  least  one  of  these  parts  in  order  to 
be  considered  an  individual  with  a  disability 
for  purposes  of  this  part.  An  individual  is 
considered  to  have  a  "disability"  if  that 
individual  either  (1)  has  a  physical  or  mental 
impairment  which  substantially  limits  one  or 
more  of  that  person's  major  life  activities.  (2) 
'  as  a  record  of  such  an  impairment,  or,  (3)  is 
agarded  by  the  covered  entity  as  having 
such  an  impairment.  To  understand  the 
meaning  of  the  term  "disability,"  it  is 
necessary  to  understand,  as  a  preliminary 
matter,  what  is  meant  by  the  terms  "physical 
or  mental  Impairment,"  "major  life  activity," 
and  "substantially  limits."  Each  of  these 
terms  is  discussed  below. 

Section  1630.2(h)    Physical  or  Mental 
Impairment 

This  term  adopts  the  definition  of  the  term 
"physical  or  mental  impairment"  found  in  the 
regulations  implementing  section  504  of  the 
Rehabilitation  Act  at  34  CFR  part  104.  It 
defines  physical  or  mental  impairment  as  any 
physiological  disorder  or  condition,  cosmetic 
disfigurement  or  anatomical  loss  affecting 
one  or  more  of  several  body  systems,  or  any 
mental  or  psychological  disorder. 

The  existence  of  an  impairment  is  to  be 
determined  without  regard  to  mitigating 
measures  such  as  medicines,  or  assistive  or 
prosthetic  devices.  See  Senate  Report  at  23, 


House  Labor  Report  at  52.  House 
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Section  1630.2(1)    Major  Life  Aa 

This  term  adopts  the  definition 
"major  life  activities"  found  in  th 
implementing  section  504  of  the 
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Section  1630.2(j)    Substantially  i 

Determining  whether  a  physica 
impairment  exists  is  only  the  firs 
determining  whether  or  not  an  in 
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The  ADA  and  this  part,  like  the 
Rehabilitation  Act  of  1973,  do  not 
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Sections  1630.2(a)-(D    Commission,  Covered 
Entity,  etc. 

The  definitions  section  of  part  1630 
includes  several  terms  that  are  identical,  or 
almost  identical,  to  the  terms  found  in  title 
VII  of  the  Civil  Rights  Act  of  1964.  Among 
these  terms  are  "Commission,"  "Person," 
"State,"  and  "Employer."  These  terms  are  to 
be  given  the  same  meaning  under  the  ADA 
that  they  are  given  under  title  VII. 

In  general,  the  term  "employee"  has  the 
same  meaning  that  it  is  given  under  title  VII. 
However,  the  ADA's  definition  of 
"employee"  does  not  contain  an  exception,  as 
Sjoes  title  VII,  for  elected  officials  and  their 
personal  staffs.  It  should  be  further  noted  that 
all  state  and  local  governments  are  covered 
by  title  II  of  the  ADA  whether  or  not  they  are 
also  covered  by  this  part  Title  11.  which  is 
enforced  by  the  Department  of  Justice, 
becomes  effective  on  January  26, 1992.  See  28 
CFR  part  35. 

The  term  "covered  entity"  is  not  found  in 
title  VII.  However,  the  title  VU  definiUons  of 
the  entities  included  in  the  term  "covered 
entity"  (e.^.,  employer,  employment  agency, 
etc.]  are  applicable  to  the  ADA. 

Section  1630.2(g)    Disability 

In  addition  to  the  term  "covered  entity." 
there  are  several  other  terms  that  are  unique 
to  tlie  ADA.  The  first  of  these  is  the  term 
"disability."  Congress  adopted  the  definition 
of  this  term  from  the  Rehabilitation  Act 
definition  of  the  term  "individual  with 
handicaps."  By  so  doing.  Congress  intended 
that  the  relevant  caselaw  developed  under 
the  Rehabilitation  Act  be  generally 
applicable  to  the  term  "disability"  as  used  in 
the  ADA.  Senate  Report  at  21;  House  Labor 
Report  at  50;  House  Judiciary  Report  at  27. 

The  definition  of  the  term  "disability"  is 
divided  into  three  parts.  An  individual  must 
satisfy  at  least  one  of  these  parts  in  order  to 
be  considered  an  individual  with  a  disability 
for  purposes  of  this  part.  An  individual  is 
considered  to  have  a  "disability"  if  that 
individual  either  (1)  has  a  physical  or  mental 
impairment  which  substantially  limits  one  or 
more  of  that  persons  major  life  activities.  (2) 
"as  a  record  of  such  an  impairment,  or,  (3)  is 
Bgarded  by  the  covered  entity  as  having 
such  an  impairment  To  understand  the 
meaning  of  the  term  "disability,"  it  is 
necessary  to  understand,  as  a  preliminary 
matter,  what  is  meant  by  the  terms  "physical 
or  mental  Impairment,"  "major  life  activity," 
and  "substantially  limits."  Each  of  these 
terms  is  discussed  below. 

Section  1630.2(h)    Physical  or  Mental 
Impairment 

This  term  adopts  the  definition  of  the  term 
"physical  or  mental  impairment"  found  in  the 
regulations  implementing  section  504  of  the 
Rehabilitation  Act  at  34  CFR  part  104.  It 
defines  physical  or  mental  impairment  as  any 
physiological  disorder  or  condition,  cosmetic 
disfigurement  or  anatomical  loss  affecting 
one  or  more  of  several  body  systems,  or  any 
mental  or  psychological  disorder. 

The  existence  of  an  impairment  is  to  be 
determined  without  regard  to  mitigating 
measures  such  as  medicines,  or  assistive  or 
prosthetic  devices.  See  Senate  Report  at  23, 


House  Labor  Report  at  52,  House  Judiciary 
Report  at  2a  For  example,  an  individual  with 
epilepsy  would  be  considered  to  have  an 
impairment  even  if  the  symptoms  of  the 
disorder  were  completely  controlled  by 
medicine.  Similarly,  an  individual  with 
hearing  loss  would  be  considered  to  have  an 
impairment  even  if  the  condition  were 
correctable  through  the  use  of  a  hearing  aid. 

It  is  important  to  distinguish  between 
conditions  that  are  impairments  and  physical, 
psychological,  environmental,  cultural  and 
economic  characteristics  that  are  not 
Impairments.  The  definition  of  the  term 
"impairment"  does  not  include  physical 
characteristics  such  as  eye  color,  hair  color, 
left-handedness,  or  height,  weight  or  muscle 
tone  that  are  within  "normal"  range  and  are 
not  the  result  of  a  physiological  disorder.  The 
definition,  likewise,  does  not  include 
characteristic  predisposition  to  illness  or 
disease.  Other  conditions,  such  as  pregnancy, 
that  are  not  the  result  of  a  physiological 
disorder  are  also  not  impairments.  Similarly, 
the  definition  does  not  include  common 
personality  traits  such  as  poor  judgment  or  a 
quick  temper  where  these  are  not  symptoms 
of  a  mental  or  psychological  disorder. 
Environmental,  cultural,  or  economic 
disadvantages  such  as  poverty,  lack  of 
education  or  a  prison  record  are  not 
impairments.  Advanced  age.  in  and  of  itself, 
is  also  not  an  impairment  However,  various 
medical  conditions  commonly  associated 
with  age,  such  as  hearing  loss,  osteoporosis, 
or  arthritis  would  constitute  impairments 
within  the  meaning  of  this  part.  See  Senate 
Report  at  22-23;  House  Labor  Report  at  51-52; 
House  Judiciary  Report  at  26-29. 

Section  1630.2(i)    Major  Life  Activities 

This  term  adopts  the  definition  of  the  term 
"major  life  activities"  found  in  the  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  at  34  CFR  part  104.  "Major 
life  activities"  are  those  basic  activities  that 
the  average  person  in  the  general  population 
can  perform  with  little  or  no  difficulty.  Major 
'life  activities  include  caring  for  oneself, 
performing  manual  tasks,  walking,  seeing, 
hearing,  speaking,  breathing,  learning,  and 
working.  This  list  is  not  exhaustive.  For 
example,  other  major  life  activities  include, 
but  are  not  limited  to,  sitting,  standing,  lifting, 
reaching.  See  Senate  Report  at  22;  House 
Labor  Report  at  52;  House  Judiciary  Report  at 
28. 

Section  1830.2(jJ    Substantially  Limits 

Determining  whether  a  physicaLor  mental 
Impairment  exists  is  only  the  first  step  in 
determining  whether  or  not  an  individual  is 
disabled.  Many  impairments  do  not  impact 
an  individual's  life  to  the  degree  that  they 
constitute  disabling  impairments.  An 
impairment  rises  to  the  level  of  disability  if 
the  impairment  substantially  hmits  one  or 
more  of  the  Individual's  major  life  activities. 
Multiple  impairments  that  combine  to 
substantially  limit  one  or  more  of  an 
individual's  major  life  activities  also 
constitute  a  disability. 

The  ADA  and  this  part,  like  the 
Rehabilitation  Act  of  1973.  do  not  attempt  ■ 
"laundry  list"  of  impairments  that  are 
"disablliiies."  The  determination  of  whether 


an  individual  has  a  disability  is  not 
necessarily  based  on  the  name  or  diagnosis 
of  the  impairment  the  person  has,  but  rather 
on  the  effect  of  that  impairment  on  the  life  of 
the  individual.  Some  impairments  may  be 
disabling  for  particular  individuals  but  not  for 
others,  depending  on  the  stage  of  the  disease 
or  disorder,  the  presence  of  other 
impairments  that  combine  to  make  the 
impairment  disabling  or  any  number  of  other 
factors. 

Other  impairments,  however,  such  as  HIV 
infection,  are  inherently  substantially 
limiting. 

On  the  other  hand,  temporary,  non-chronic 
impairments  of  short  duration,  with  little  or 
no  long  term  or  permanent  impact  are 
usually  not  disabilities.  Such  impairments 
may  include,  but  are  not  limited  to,  broken 
limbs,  sprained  joints,  concussions, 
appendicitis,  and  influenza.  Similarly,  except 
in  rare  circumstances,  obesity  is  not 
considered  a  disabling  impairment. 

An  impairment  that  prevents  an  individual 
from  periforming  a  major  life  activity 
substantially  limits  that  major  life  activity. 
For  example,  an  individual  whose  legs  are 
paralyzed  is  substantially  limited  in  the 
major  life  activity  of  walking  because  he  or 
she  is  unable,  due  to  the  impairment  to 
perform  that  major  life  activity. 

Alternatively,  an  impairment  is 
substantially  hmiting  if  it  significantly 
restricts  the  duration,  manner  or  condition 
under  which  an  individual  can  perform  a 
particular  major  life  activity  as  compared  to 
the  average  person  in  the  general 
population's  ability  to  perform  that  same 
major  life  activity.  Thus,  for  example,  an 
individual  who,  because  of  an  impairment, 
can  only  walk  for  very  brief  periods  of  time 
would  be  substantially  limited  in  the  major 
life  activity  of  walking.  An  individual  who 
uses  artificial  legs  would  likewise  be 
substantially  limited  in  the  major  life  activity 
of  walking  because  the  individual  is  unable 
to  walk  without  the  aid  of  prosthetic  devices. 
Similarly,  a  diabetic  who  without  insulin 
would  lapse  into  a  coma  would  be 
substantially  limited  because  the  individual 
cannot  perform  major  life  activities  without 
the  aid  of  medication.  See  Senate  Report  at 
23;  House  Labor  Report  at  52.  It  should  be 
noted  that  the  term  "average  person"  is  not 
intended  to  imply  a  precise  mathematical 
"average." 

Part  1630  notes  several  factors  that  should 
be  considered  in  making  the  determination  of 
whether  an  impairment  is  substantially 
limiting.  These  factors  are  (1)  the  nature  and 
severity  of  the  impairment  (2)  the  duration  or 
expected  duration  of  the  impairment  and  (3) 
the  permanent  or  long  term  impact,  or  the 
expected  permanent  or  long  term  impact  of, 
or  resulting  from,  the  impairment.  The  term 
"duration,"  as  used  in  this  context  refers  to 
the  length  of  time  an  impairment  persists, 
while  the  term  "impact"  refers  to  the  residual 
effects  of  an  impairment  Thus,  for  example,  a 
broken  leg  that  takes  eight  weeks  to  heal  is 
an  impairment  of  fairly  brief  duration. 
However,  if  the  broken  leg  heals  improperly, 
the  "impact"  of  the  impairment  would  be  the 
resulting  permanent  limp.  Likewise,  the  effect 
on  cognitive  functions  resulting  from 
traumatic  head  injury  would  be  the  "impact" 
of  that  ImpairmenL 


The  determination  of  whether  an  individual 
is  substantially  Umited  in  a  major  life  activity 
must  be  made  on  a  case  by  case  basis, 
without  regard  to  mitigating  measures  such 
as  medicines,  or  assistive  or  prosthetic 
devices.  An  individual  is  not  substantially 
limited  in  a  major  life  activity  if  the 
limitation,  when  viewed  in  light  of  the  factors 
noted  above,  does  not  amount  to  a  significant 
restriction  when  compared  with  the  abilities 
of  the  average  person.  For  example,  an 
individual  who  had  once  been  able  to  walk  at 
an  extraordinary  speed  would  not  be 
substantially  limited  in  the  major  life  activity 
of  walking  if,  as  a  result  of  a  physical 
impairment  he  or  she  were  only  able  to  walk 
at  an  average  speed,  or  even  at  moderately 
below  average  speed. 

It  is  important  to  remember  that  the 
restriction  on  the  performance  of  the  major 
life  activity  must  be  the  result  of  a  condition 
that  is  an  impairment  As  noted  earlier, 
advanced  age,  physical  or  personality 
characteristics,  and  environmental,  cultural, 
and  economic  disadvantages  are  not 
impairments.  Consequently,  even  if  such 
factors  substantially  limit  an  individual's 
ability  to  perform  a  major  life  activity,  this 
limitation  will  not  constitute  a  disability.  For 
example,  an  individual  who  is  unable  to  read 
because  he  or  she  was  never  taught  to  read 
would  not  be  an  individual  with  a  disability 
because  lack  of  education  is  not  an 
impairment.  However,  an  individual  who  Is 
unable  to  read  because  of  dyslexia  would  be 
an  individual  with  a  disability  because 
dyslexia,  a  learning  disability,  is  an 
impairment. 

If  an  individual  is  not  substantially  limited 
with  respect  to  any  other  major  life  activity, 
the  individual's  ability  to  perform  the  major 
life  activity  of  working  should  be  considered. 
If  an  individual  is  substantially  Umited  in  any 
other  major  life  activity,  no  determination 
should  be  made  as  to  whether  the  individual 
is  substantially  limited  in  working.  For 
example,  if  an  individual  is  blind,  i.e., 
substantially  limited  in  the  major  life  activity 
of  seeing,  there  is  no  need  to  determine 
whether  the  individual  is  also  substantially 
limited  in  the  major  life  activity  of  working. 
The  determination  of  whether  an  Individual 
is  substantially  limited  in  working  must  also 
be  made  on  a  case  by  case  basis. 

This  part  lists  specific  factors  that  may  be 
used  in  making  the  determination  of  whether 
the  limitation  in  working  is  "substantial." 
These  factors  are: 

(1)  The  geographical  area  to  which  the 
individual  has  reasonable  access; 

(2)  The  job  from  which  the  individual  has 
been  disqualified  because  of  an  impairment 
and  the  numt>er  and  types  of  jobs  utilizing 
similar  training,  knowledge,  skills  or  abilities, 
within  that  geographical  area,  from  which  the 
individual  is  also  disqualified  because  of  the 
impairment  (class  of  jobs);  and/or 

(3)  The  job  from  which  the  individual  has 
been  disqualified  because  of  an  impairment 
and  the  number  and  types  of  other  jobs  not 
utilizing  similar  training,  knowledge,  skills  or 
abilities,  within  that  geographical  area,  from 
which  the  individual  is  also  disqualified 
because  of  the  impairment  (broad  range  of 
Jobs  in  various  classes). 
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Thus,  an  individual  is  not  substantially 
iimtted  in  working  just  because  he  or  she  is 
unable  to  perform  a  particular  job  for  one 
employer,  or  because  he  or  she  is  unable  to 
perform  a  specialized  iob  or  pfofessioo 
requiring  extraordinary  skill,  prowess  oi 
talent.  For  example,  an  individual  who 
cannot  be  a  commercial  airline  pilot  because 
of  a  minor  vision  impairmeot,  but  who  can  be 
a  commercial  airline  co-pilot  or  a  pilot  for  a 
courier  service,  would  not  be  substantially 
limited  in  the  major  life  activity  of  working. 
Nor  would  a  professional  baseball  pitcher 
who  develops  a  bad  elbow  and  can  no-  longer 
throw  a  baseball  be  considered  substantially 
limited  in  the  major  life  activity  of  working. 
In  both  of  these  examples,  the  individuals  are 
not  substantially  limited  in  the  ability  to 
perform  any  other  major  life  activity  and, 
with  regard  to  the  major  life  activity  of 
working,  are  only  unable  to  perform  either  a 
particular  specialized  job  or  a  narrow  range 
of  jobs.  See  Forrisi  v.  Bowen.  794  F.2d  931 
(4th  Cir.  \9WYIosanyv.  U.S.  Postal  Service, 
755  F.2d  1244  (6th  Cir.  1985);  E.E  Black.  Ltd.  v. 
Marshall,  i97  F.  Supp.  1088  (D.  Hawaii  1980). 
On  the  other  hand,  an  individual  does  not 
have  to  be  totally  unable  ta  work  in  order  to 
be  considered  substantially  limited  in  the 
major  hfe  activity  of  working.  An  mdividual 
is  substantially  Kmited  in  working  if  the 
individual  is  significantly  restricted  in  the 
ability  to  perform  a  class  of  jobs  or  a  broad 
range  of  jobs  in  various  classes,  when 
compared  with  the  ability  of  the  average 
person  with  comparable  qualifications  to 
perform  those  same  jobs.  For  example,  an 
individual  who  has  a  back  condition  that 
prevents  the  individual  from  performing  any 
heavy  labor  job  would  be  substantially 
limited  in  the  major  life  activity  of  working 
because  the  individual's  impairment 
eliminates  his  or  her  ability  to  perform  a 
class  of  jobs.  This  would  be  so  even  if  the 
individual  were  able  to  perform  jobs  in 
another  class,  e.g.,  the  class  of  semi-skilled 
jobs.  Similarly,  suppose  an  individual  has  an 
allergy  to  a  substance  found  in  most  high  rise 
office  buildings,  but  seldom  found  elsewhere, 
that  makes  breathing  extremely  difficult 
Since  this  individual  would  be  substantially 
limited  in  the  ability  to  perform  the  broad 
range  of  jobs  in  various  classes  that  are 
conducted  in  high  rise  office  buildings  within 
the  geographical  area  to  which  he  or  she  has 
reasonabte  access,  he  or  she  would  be 
substantially  limited  in  working. 

The  terms  "number  and  types  of  jobs"  and 
"number  and  types  of  other  jobs."  as  used  in 
the  factors  discussed  above,  are  not  intended 
to  require  an  onerous  evidentiary  showing. 
Rather,  the  terms  only  require  the 
presentation  of  evidence  of  general 
employment  demographics  and/or  of 
recognized  occupational  classifications  that 
indicate  the  approximate  number  of  jobs  [e.g., 
"few."  "many,"  "most")  from  which  an 
individual  would  be  excluded  because  of  an 
impairment. 

If  an  individual  has  a  "mental  or  physical 
impairment"  that  "substantially  limiu "  his  or 
her  ability  to  perform  one  or  more  "major  life 
activities,"  that  individual  wiU  satisfy  the 
first  part  of  the  regulatory  definition  of 
"disability"  and  will  be  coiuidered  an 
individual  with  a  disability.  An  individual 


who  satisfies  thia  first  part  of  the  definition  of 
the  term  "disability"  is  not  required  to 
demonstrate  that  he  or  she  satisfies  either  of 
the  other  parts  of  the  definition.  However,  if 
an  individual  is  unable  to  satisfy  this  part  of 
the  defmition.  he  or  she  may  be  able  to 
satisfy  one  of  the  other  parts  of  the  definidon 

'Section  1630.2(k)    Record  of  a  Substantially 
Limiting  Condition 

The  second  part  of  the  definition  provides 
that  an  individual  with  a  record  of  an 
impairment  that  substantially  limits  a  major 
life  activity  is  an  individual  with  a  disability. 
The  intent  of  this  provision,  in  part  is  to 
ensure  that  people  are  not  discriminated 
against  because  of  a  history  of  disability.  For 
example,  this  provision  protects  former 
cancer  patients  from  discrimination  based  on 
their  prior  medical  history.  This  provision 
also  ensures  that  individuals  are  not 
discriminated  against  because  they  have 
been  misclassified  as  disabled.  For  example, 
individuals  misclassified  as  learning  disableid 
are  protected  from  discrimination  on  the 
basis  of  that  erroneous  classification.  Senate 
Report  at  23;  House  Labor  Report  at  52-^53; 
House  Judiciary  Report  at  29, 

This  part  of  the  definition  is  satisfied  if  a 
record  rehed  on  by  an  employer  indicates 
that  the  individual  has  or  has  had  a 
substantially  limiting  impairmenL  The 
impairment  indicated  in  the  record  must  be 
an  impairment  that  would  substantially  hjait 
one  or  more  of  the  individual's  major  life 
activities.  There  are  many  types  of  records 
that  could  potentially  contain  this 
informatioa  including  but  not  limited  to, 
education,  medical,  or  employment  records. 
The  fact  thai  an  individual  has  a  record  of 
being  a  disabled  veteran,  or  of  disability 
retirement  or  is  classified  as  disabled  for 
other  purposes  does  not  guarantee  that  the 
individual  will  satisfy  the  definition  of 
"disability"  under  part  1630.  Other  statiites, 
regulations  and  programs  may  have  a 
definition  of  "disability"  that  is  not  the  same 
as  the  definition  set  forth  in  the  ADA  and 
contained  in  part  163a  Accordingly,  in  order 
for  an  individual  who  has  been  classified  in  a 
record  as  "disabled"  for  some  other  purpose 
to  be  considered  disabled  for  purposes  of 
part  1630,  the  impairment  indicated  in  the 
record  must  be  a  physical  or  mental 
impairment  that  substantially  limits  one  or 
more  of  the  individual's  major  life  activities. 

Section  1630.2(1)    Regarded  as  Substantially 
Limited  in  a  Major  Life  Activity 

If  an  individual  cannot  satisfy  either  the 
first  part  of  the  definition  of  "disability  "  or 
the  second  "record  of  part  of  the  definition, 
he  or  she  may  be  able  to  satisfy  the  third  part 
of  the  defmition.  The  third  part  of  the 
definition  provides  that  an  individual  who  is 
regarded  by  an  employer  or  other  covered 
entity  as  having  an  impairment  that 
substantially  limits  a  major  life  activity  is  an 
individual  with  a  disability. 

There  are  three  different  ways  in  which  an 
individual  may  satisfy  the  definition  of 
"being  regarded  as  having  a  disability": 

(1)  The  individual  may  have  an  impairment 
which  is  not  substantially  limiting  but  is 
perceived  by  the  employer  or  other  covered 
entity  as  constituting  a  substantially  limiting 
impairment: 


(2)  The  indhndnal  may  have  an  impairraent 
which  is  only  substantially  braiting  because 
of  the  attitudes  of  others  toward  the 
impairment;  or 

(3)  The  individiial  may  have  no  impairmenl 
at  all  but  is  regarded  by  the  employer  or 
other  covered  entity  as  having  a  subatantiaUji 
limiting  impairment 

Senate  Report  at  23;  House  Labor  Report  at 
53;  House  fVidlctery  Report  at  29. 

An  tndividmil  satisfies  the  first  part  of  thi» 
definition  if  the  hidhridnar  has  an  impairment 
that  is  not  sobstantiafly  limiting,  but  the 
covered  entity  perceives  the  impairment  as 
being  substantially  limiting.  For  example, 
suppose  an  emplojree  has  controlled  high 
blood  pressure  that  is  not  substanfiaFly 
limiting,  ff  an  employer  reassigns  the 
individual  to  less  strenuous  work  because  of 
unsubstantiated  fears  that  the  individual  will 
suffer  a  heart  attack  if  he  or  she  continues  to 
perform  strenuous  work,  the  employer  woufd 
be  regarding  the  individual  as  disabled. 

An  individual  satisfies  the  second  part  of 
the  "regarded  as"  definition  if  the  Individual 
has  an  impainnenf  that  is  only  substantially 
limiting  because  of  the  attitudes  of  others 
toward  the  condition.  For  example,,  an 
individual  may  have  a  prominent  facial  scar 
or  disfigurement  or  may  have  a  condition 
that  periodically  causes  an  involuntary  jerk 
of  the  head  but  does  not  limit  the  individual's 
major  life  activities.  If  an  employer 
discriminates  against  such  an  individual 
because  of  the  negative  reactions  of 
customers,  the  employer  would  be  regarding 
the  individual  as  disabled  and  acting  on  the 
basis  of  that  perceived  disability.  See  Senate 
Report  at  24:  House  Labor  Report  at  53; 
House  Jadidary  Report  at  30-31, 

An  individual  satisfies  the  third  part  of  the 
"regarded  as"  definition  of  "disability"  if  the 
employer  or  other  covered  entity  erroneously 
believes  the  individual  has  a  substantially 
limiting  impairment  that  the  individual 
actually  does  not  have.  This  situation  could 
occur,  for  example,  if  an  employer  discharged 
an  employee  in  response  to  a  rumor  that  the 
employee  is  infected  with  Human 
Immunodeficiency  Virus  (HIV).  Even  though 
the  rumor  is  totally  unfounded  and  the 
individual  has  bo  impairment  at  all.  the 
individual  is  considered  an  individual  with  a 
disability  because  the  employer  perceived  of 
this  individual  as  being  disabled.  Thus,  in 
this  example,  the  employer,  by  discharging 
this  employee,  is  discriminating  on  the  basis 
of  disability. 

The  rationale  tor  the  "regarded  as"  part  of 
the  definition  of  disability  was  articulated  by 
the  Supreme  Court  in  the  context  of  the 
Rehabilitation  Act  of  1973  in  School  Board  of 
Nassau  County  v.  Arline.  460  U.S.  273  (1987). 
The  Court  noted  that  although  an  individual 
may  have  an  impairment  that  does  not  io  feet 
substantially  limit  a  major  life  activity,  the 
reaction  of  others  may  prove  just  as 
disabling.  "Such  an  impairment  might  not 
diminish  a  person's  physical  or  mental 
capabilities,  but  could  nevertheless 
substantially  limit  that  person's  ability  to 
work  as  a  result  of  the  negative  reactions  of 
others  to  the  impairment "  460  U.S.  at  283. 
The  Court  concluded  that  by  including 
"regarded  as"  in  the  RehabilitalioB  Act's 


definition,  "Congress  acknowled{ 
society's  accumulated  myths  and 
disability  and  diseases  are  as  har 
as  are  the  physical  limitations  the 
actual  impairment."'  480  U.S.  at  2i 

An  individual  rejected  from  a  ji 
of  the  "myths,  fears  and  stereoty 
associated  with  disabilities  woul( 
under  this  part  of  the  definition  o: 
whether  or  not  the  employer's  or 
covered  entity's  perception  were 
others  in  the  field  and  whether  or 
individual's  actual  physical  or  mc 
condition  would  be  considered  a 
under  the  first  or  second  part  of  tl 
definition.  As  the  legislative  histc 
sociologists  have  identified  comn 
attitudinal  barriers  that  frequentl; 
employers  excluding  individuals ' 
disabilities.  These  include  concer 
productivity,  safety,  insurance,  lit 
attendance,  cost  of  accommodatii 
accessibility,  workers'  compensa' 
and  acceptance  by  coworkers  ani 

Therefore,  if  an  individual  can 
an  employer  or  other  covered  ent 
employment  decision  because  of 
of  disability  based  on  "myth,  feai 
stereotype,"  the  individual  will  se 
"regarded  as"  part  of  the  definitic 
disability.  If  the  employer  cannot 
non-discriminatory  reason  for  the 
employment  action,  an  inference 
employer  is  acting  on  the  basis  ol 
or  stereotype"  can  be  drawn. 

Section  1630.2(m)  Qualified  Ind. 
a  Disability 

The  ADA  prohibits  discriminat 
basis  of  disability  against  qualific 
individuals  with  disabilities.  The 
determination  of  whether  an  indi< 
a  disability  is  "qualified"  should  I 
two  steps.  The  first  step  is  to  dete 
individual  satisfies  the  prerequisi 
position,  such  as  possessing  the  a 
educational  background,  employr 
experience,  skills,  licenses,  etc.  Fi 
the  first  step  in  determining  whet 
accountant  who  is  paraplegic  is  q 
a  certified  public  accountant  (CP/ 
is  to  examine  the  individual's  ere 
determine  whether  the  individual 
licensed  CPA,  This  is  sometimes  i 
in  the  Rehabilitation  Act  caselaw 
determining  whether  the  individu 
"otherwise  qualified"  for  the  posi 
Senate  Report  at  33;  House  Labor 
64-65.  (See  %  1630.9  Not  Making  F 
Accommodation). 

The  second  step  is  to  determint 
not  the  individual  can  perform  th( 
functions  of  the  position  held  or  d 
or  without  reasonable  accommod 
purpose  of  this  second  step  is  to  c 
individuals  with  disabilities  who 
the  essential  functions  of  the  posi 
desired  are  not  denied  employme 
opportunities  because  they  are  nc 
perfom  marginal  functions  of  the 
House  Labor  Report  at  55. 

The  determination  of  whether  i 
with  a  disability  is  qualified  is  to 
the  time  of  the  employment  decisi 
determination  should  be  based  or 
capabilities  of  the  individual  %vitli 
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(2)  The  individnal  may  have  an  impairment 
wiricb  is  only  substantially  bmiting  bcr.ause 
of  the  ettitndes  of  others  toward  the 
impairment:  or 

(3)  The  individual  may  have  no  impaimient 
at  all  but  is  regarded  by  the  employer  or 
other  covered  entity  n  hevinf  a  sabatmtialty 
limiting  impavacnt 

Senate  Report  at  23;  House  Labor  Report  af 
53;  House  f^dleiary  Report  at  29. 

An  tndividmil  satisfies  the  first  part  of  this 
definition  if  the  individual  has  an  impairment 
that  is  not  substantially  limiting,  but  the 
covered  entity  perceives  the  impairment  as 
being  substantially  limiting.  For  example, 
suppose  an  employee  has  controHed  high 
blood  pressure  that  is  not  substanfially 
limiting,  ff  an  employer  reassigns  the 
inefividoal  to  less  strenuous  work  because  of 
unsubstantiated  fears  that  the  individual  will 
suffer  a  heart  attack  if  he  or  she  continues  to 
perform  strenuous  work,  die  employer  wouhf 
be  regarding  the  individual  as  disabled. 

An  individual  satisfies  the  second  part  of 
the  "regarded  as"  definition  if  the  individual 
has  an  impairment  that  is  only  sabstantially 
limiting  because  of  the  attitudes  of  oAera 
toward  the  condition.  For  example,,  an 
individual  may  have  a  prominent  facial  scar 
or  disfigurement,  or  may  have  a  condition 
that  periodically  causes  an  involuntary  jerk 
of  the  head  but  does  not  hmit  the  individual's 
major  life  activities.  If  an  employer 
discriminates  against  such  an  individual 
because  of  the  negative  reactions  of 
customers,  the  employer  would  be  regarding 
the  individual  as  disabled  and  acting  on  the 
basis  of  that  perceived  disability.  See  Senate 
Report  at  24:  House  Labor  Report  at  53: 
House  Jndidary  Report  at  30-31. 

An  individual  satisfies  the  third  part  of  the 
"regarded  as"  definition  of  "disability  '  if  the 
employer  or  other  covered  entity  erroneously 
believes  the  individual  has  a  substantially 
limiting  impairment  that  the  individual 
actually  does  not  have.  This  situation  could 
occur,  for  example,  if  an  employer  discharged 
an  employee  in  response  to  a  rumor  that  the 
employee  is  infected  «vith  Human 
Immunodeficiency  Virus  (HIV).  Even  thougb 
the  rumor  ia  totally  unfounded  and  the 
individual  has  bo  impairment  at  all.  the 
individual  is  considered  an  individual  with  • 
disability  because  the  employer  perceived  of 
this  individual  as  being  disabled  Thus,  in 
this  example,  the  employer,  by  discharging 
this  employee,  is  discriminating  on  the  basis 
of  disability. 

The  rationale  Sor  the  "regarded  as"  part  of 
the  definition  of  disability  was  articulated  by 
the  Supreme  Court  in  the  context  of  the 
Rehabilitation  Act  of  1973  in  School  Board  of 
Nassau  County  v.  ArJine.  480  U.S.  273  (1987). 
The  Court  noted  that,  although  an  individual 
may  have  an  impairment  that  does  not  ia  fact 
substantially  limit  a  major  life  activity,  the 
reaction  of  others  may  prove  just  as 
disabling.  "Such  an  impairment  might  not 
diminish  a  person's  physical  or  mental 
capabilities,  but  could  nevertheless 
substantially  limit  that  person's  ability  to 
work  as  a  result  of  the  negative  reactions  of 
others  to  the  impairment. "  480  U.S.  at  283. 
The  Court  concluded  that  by  including 
"regarded  as"  in  die  RehabilitatioB  Act's 


definition.  "Congress  acknowledged  that 
society's  accumulated  myths  and  fears  about 
disability  and  diseases  are  as  handicapping 
as  are  the  physical  limitations  that  fiow  from 
actual  impairment."  460  U.S.  at  284. 

An  individual  rejected  from  a  job  because 
of  the  "myths,  fears  and  stereotypes" 
associated  with  disabilities  would  be  covered 
under  this  part  of  the  definition  of  disability, 
whether  or  not  the  employer's  or  other 
covered  entity's  perception  were  shared  by 
others  In  the  field  and  whether  or  not  the 
individual's  actual  physical  or  mental 
condition  would  be  considered  a  disability 
under  the  first  or  second  part  of  this 
definition.  As  the  legislative  history  notes, 
sociologists  have  identified  common 
attitudinal  barriers  that  frequently  result  in 
employers  excluding  individuals  with 
disabilities.  These  include  concerns  regarding 
productivity,  safety,  insurance,  liability, 
attendance,  cost  of  accommodation  and 
accessibility,  workers'  compensation  costs, 
and  acceptance  by  coworkers  and  customers. 

Therefore,  if  an  individual  can  show  that 
en  employer  or  other  covered  entity  made  an 
employment  decision  because  of  a  perception 
of  disability  based  on  "myth,  fear  or 
stereotype,"  the  individual  will  satisfy  the 
"regarded  as"  part  of  the  definition  of 
disability.  If  the  employer  cannot  articulate  a 
non-discriminatory  reason  for  the 
employment  action,  an  inference  that  the 
employer  is  acting  on  the  basis  of  "myth,  fear 
or  stereotype"  can  be  drawn. 

Section  1630.2(m)    Qualified  Individual  With 
a  Disability 

The  ADA  prohibits  discrimination  on  the 
basis  of  disability  against  qualified 
individuals  with  disabilities.  The 
determination  of  whether  an  individual  with 
a  disability  is  "qualified"  should  be  made  in 
two  steps.  The  first  step  is  to  determine  if  the 
individual  satisfies  the  prerequisites  for  the 
position,  such  as  possessing  the  appropriate 
educational  background,  employment 
experience,  skills,  licenses,  etc.  For  example, 
the  first  step  in  determining  whether  an 
accountant  who  is  paraplegic  is  qualified  for 
a  certified  public  accountant  (CPA)  position 
is  to  examine  the  individual's  credentials  to 
determine  whether  the  individual  is  a 
licensed  CPA.  This  is  sometimes  referred  to 
in  the  Rehabilitation  Act  caselaw  as 
determining  whether  the  individual  is 
"otherwise  qualified"  for  the  position.  See 
Senate  Report  at  33:  House  Labor  Report  at 
64-65.  (See  S  1630.9  Not  Making  Reasonable 
Accommodation). 

The  second  step  is  to  determine  whether  or 
not  the  individual  can  perform  the  essential 
functions  of  the  position  held  or  desired,  with 
or  without  reasonable  accommodation.  The 
purpose  of  this  second  step  is  to  ensure  that 
Individuals  with  disabilities  who  can  perform 
the  essential  functions  of  the  position  held  or 
desired  are  not  denied  employment 
opportunities  because  they  are  not  able  to 
perfom  marginal  functions  of  the  position. 
House  Labor  Report  at  55. 

The  determination  of  whether  an  individual 
with  a  disability  is  qualified  is  to  be  made  at 
the  time  of  the  employment  decision.  This 
determination  should  be  based  on  the 
capabilities  of  the  individual  %vith  a  disabiUty 


at  the  time  of  the  employment  decision,  and 
should  not  be  based  on  speculation  that  the 
employee  may  become  unable  in  the  future  or 
may  cause  increased  health  insurance 
premiums  or  workers  compensation  coats. 

Section  1830.2(n)   Essential  Functions 

The  determination  of  which  functions  are 
essential  may  be  critical  to  the  determination 
of  whether  or  not  the  individual  with  a 
disability  is  qualified.  The  essential  functions 
are  those  functions  that  the  individual  who 
holds  the  position  must  be  able  to  perform 
unaided  or  with  the  assistance  of  a 
reasonable  acconunodation. 

The  inquiry  into  whether  a  particular 
function  is  essential  initially  focusea.on 
whether  the  employer  actually  requires 
employees  in  the  position  to  perform  the 
functions  that  the  employer  asserts  are 
essential.  For  example,  an  employer  may 
state  that  typing  is  an  essential  function  of  a 
position.  If,  in  fact,  the  employer  has  never 
required  any  employee  in  that  particular 
position  to  type,  this  will  be  evidence  that 
typing  is  not  actually  an  essential  function  of 
the  position. 

If  the  individual  who  holds  the  position  is 
actually  required  to  perform  the  function  the 
employer  asserts  is  an  essential  function,  the 
inquiry  will  then  center  around  whether 
removing  the  function  would  fundamentally 
alter  that  position.  This  determination  of 
whether  or  not  a  particular  function  is 
essential  will  generally  include  one  or  more 
of  the  following  factors  listed  In  part  1630. 

The  first  factor  is  whether  the  position 
exists  to  perform  a  particular  function.  For 
example,  an  individual  may  be  hired  to 
proofread  documents.  The  ability  to 
proofread  the  documents  would  then  be  an 
essential  function,  since  this  is  the  only 
reason  the  position  exists. 

The  second  factor  in  determining  whether  a 
function  is  essential  is  the  number  of  other 
employees  available  to  perform  that  job 
function  or  among  whom  the  performance  of 
that  job  function  can  be  distributed.  This  may 
be  a  factor  either  because  the  total  number  of 
available  employees  is  low,  or  because  of  the 
fluctuating  demands  of  the  business 
operation.  For  example,  if  an  employer  has  a 
relatively  small  number  of  available 
employees  for  the  volume  of  work  to  be 
performed,  it  may  be  necessary  that  each 
employee  perform  a  multitude  of  different 
functions.  Therefore,  the  performance  of 
those  functions  by  each  employee  becomes 
more  critical  and  the  options  for  reorganizing 
the  work  become  more  limited.  In  such  a 
situation,  functions  that  might  not  be 
essential  if  there  were  a  larger  staff  may 
become  essential  because  the  staff  size  is 
small  compared  to  the  volume  of  work  that 
has  to  be  done.  See  Treadwell  v.  Alexander, 
707  F.2d  473  (11th  Cir.  1983). 

A  similar  situation  might  occur  in  a  larger 
work  force  if  the  woricflow  follows  a  cycle  of 
heavy  demand  for  labor  intensive  work 
followed  by  low  demand  periods.  This  type 
of  workflow  might  also  make  the 
performance  of  each  function  during  the  peak 
periods  more  critical  and  might  limit  the 
employer's  flexibility  in  reorganizing 
operating  procedures.  See  Dexter  v.  Tisch, 
660  F.  Supp.  1418  (D.  Conn.  1987). 


The  third  factor  is  the  degree  of  expertise 
or  skill  required  to  perform  the  function.  In 
certain  professions  and  highly  skilled 
positions  the  employee  is  hired  for  his  or  her 
expertise  or  ability  to  perform  the  particular 
function.  In  such  a  situation,  the  performance 
of  that  specialized  task  would  be  an  essential 
function. 

Whether  a  particular  function  is  essential 
is  a  factual  determination  that  must  be  made 
on  a  case  by  case  basis.  In  determining 
whether  or  not  a  particular  function  is 
essential,  all  relevant  evidence  should  be 
considered.  Part  1630  lists  various  types  of 
evidence,  such  as  an  established  job 
description,  that  should  be  considered  in 
determining  whether  a  particular  function  is 
essential.  Since  the  list  is  not  exhaustive, 
other  relevant  evidence  may  also  be 
presented,  Greater  weight  will  not  be  granted 
to  the  types  of  evidence  included  on  the  list 
than  to  the  types  of  evidence  not  listed. 

Although  part  1630  does  not  requn« 
employers  to  develop  or  maintain  job 
descriptions,  written  job  descriptions 
prepared  before  advertising  or  interviewing 
applicants  for  the  job,  as  well  as  the 
employer's  judgment  as  to  what  fimctions  are 
essential  are  among  the  relevant  evidence  to 
be  considered  in  determining  whether  a 
particular  function  is  essential.  The  terms  of 
a  collective  bargaining  agreement  are  also 
relevant  to  the  determination  of  whether  a 
particular  function  is  essential.  The  work 
experience  of  past  employees  in  the  job  or  of 
current  employees  in  similar  jobs  is  likewise 
relevant  to  the  determination  of  whether  a 
particular  function  is  essential.  See  H.R. 
Conf.  Rep.  No,  101-596. 101st  Cor.g.,  2d  Sess. 
58  (1990)  [heceinafier  Conference  Report); 
House  Judiciary  Report  at  33-34.  See  also 
Hall  V.  U.S.  Postal  Service.  857  F.2d  1073  (eth 
Cir.  1986). 

The  time  spent  performing  the  particular 
function  may  also  be  an  indicator  of  whether 
that  function  Is  essential.  For  example,  if  an 
employee  spends  the  vast  majority  of  his  or 
her  time  working  at  a  cash  register,  this 
would  be  evidence  that  operating  the  cash 
register  is  an  essential  function.  The 
consequences  of  failing  to  require  the 
employee  to  perform  the  function  may  be 
another  Indicator  of  whether  a  particular 
function  is  essential.  For  example,  although  a 
firefighter  may  not  regularly  have  to  carry  an 
unconscious  adult  out  of  a  burning  building, 
the  consequence  of  failing  to  require  the 
firefighter  to  be  able  to  perform  this  function 
would  be  serious. 

It  is  important  to  note  that  the  inquiry  into 
essential  functions  is  not  intended  to  second 
guess  an  employer's  business  judgment  with 
regard  to  production  standards,  whether 
qualitative  or  quantitative,  nor  to  require 
employers  to  lower  such  standards.  (See 
i  1630.10  Qualification  Standards.  Tests  and 
Other  Selection  Criteria).  If  an  employer 
requires  its  typists  to  be  able  to  accurately 
type  75  words  per  minute,  it  will  not  be  called 
upon  to  explain  why  an  inaccurate  work 
product  or  a  tj^jing  speed  of  65  words  per 
minute,  would  not  be  adequate.  Similarly.  If  a 
hotel  requires  its  service  workers  to 
thoroughly  clean  16  rooms  per  day.  It  will  not 
have  to  explain  why  it  requires  thorough 
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cleaning,  or  why  it  chose  a  16  room  rather 
than  a  10  room  requirement.  However,  if  an 
employer  does  require  accurate  75  word  per 
minute  typing  or  the  thorough  cleaning  of  16 
rooms,  it  will  have  to  show  that  it  actually 
imposes  such  requirements  on  its  employees 
in  fact,  and  not  simply  on  paper.  It  should 
also  be  noted  that,  if  it  is  alleged  that  the 
employer  intentionally  selected  the  particular 
level  of  production  to  exclude  individuals 
with  disabilities,  the  employer  may  have  to 
offer  8  legitimate,  nondiscriminatory  reason 
for  its  selection. 

Section  1630.2(o)    Reasonable 
A  ccommodation 

An  individual  is  considered  a  "qualified 
individual  with  a  disability"  if  the  individual 
can  perform  the  essential  functions  of  the 
position  held  or  desired  with  or  without 
reasonable  accommodation.  In  general,  an 
accommodation  is  any  change  in  the  work 
environment  or  in  the  way  things  are 
customarily  done  that  enables  an  individual 
with  a  disability  to  enjoy  equal  employment 
opportunities.  There  are  three  categories  of 
reasonable  accommodation.  These  are  (1) 
accommodations  that  are  required  to  ensure 
equal  opportunity  in  the  application  process; 
(2)  accommodations  that  enable  the 
employer's  employees  with  disabilities  to 
perform  the  essential  functions  of  the  position 
held  or  desired:  and  (3)  accommodations  that 
enable  the  employer's  employees  with 
disabilities  to  enjoy  equal  benefits  and 
privileges  of  employment  as  are  enjoyed  by 
employees  without  disabilities.  It  should  be 
noted  that  nothing  in  this  part  prohibits 
employers  or  other  covered  entities  from 
providing  accommodations  beyond  those 
required  by  this  part. 

Part  1630  lists  the  examples,  specified  in 
title  1  of  the  ADA.  of  the  most  common  types 
of  accommodation  that  an  employer  or  other 
covered  entity  may  be  required  to  provide. 
There  are  any  number  of  other  specific 
accommodations  that  may  be  appropriate  for 
particular  situations  but  are  not  specifically 
mentioned  in  this  listing.  This  listing  is  not 
intended  to  be  exhaustive  of  accommodation 
possibilities.  For  example,  other 
accommodations  could  include  permitting  the 
use  of  accrued  paid  leave  or  providing 
additional  unpaid  leave  for  necessary 
treatment,  making  employer  provided 
transportation  accessible,  and  providing 
reserved  parking  spaces.  Providing  personal 
assistants,  such  as  a  page  turner  for  an 
employee  with  no  hands  or  a  travel  attendant 
to  act  as  a  sighted  guide  to  assist  a  blind 
employee  on  occasional  business  trips,  may 
also  be  a  reasonable  accommodation.  Senate 
Report  at  31;  House  Labor  Report  at  62; 
House  Judiciary  Report  at  39. 

It  may  also  be  a  reasonable 
accommodation  to  permit  an  individual  with 
a  disability  the  opportunity  to  provide  and 
utilize  equipment,  aids  or  services  that  an 
employer  is  not  required  to  provide  as  a 
reasonable  accommodation.  For  example,  it 
would  be  a  reasonable  accommodation  for  an 
employer  to  permit  an  individual  who  is  blind 
to  use  a  guide  dog  at  work,  even  though  the 
employer  would  not  be  required  to  provide  a 
guide  dog  for  the  employee. 

The  accommodations  included  on  the  list  of 
reasonable  accommodations  are  generally 


self  explanatory.  However,  there  are  a  few 
that  require  further  explanation.  One  of  these 
is  the  accommodation  of  making  existing 
facilities  used  by  employees  readily 
accessible  to,  and  usable  by,  individuals  with 
disabilities.  This  accommodation  includes 
both  those  areas  that  must  be  accessible  for 
the  employee  to  perform  essential  job 
functions,  as  well  as  non-work  areas  used  by 
the  employer's  employees  for  other  purposes. 
For  example,  accessible  break  rooms,  lunch 
rooms,  training  rooms,  restrooms  etc.,  may  be 
required  as  reasonable  accommodations. 

Another  of  the  potential  accommodations 
listed  is  "job  restructuring."  An  employer  or 
other  covered  entity  may  restructure  a  job  by 
reallocating  or  redistributing  nonessential, 
marginal  job  functions.  For  example,  an 
employer  may  have  two  jobs,  each  of  which 
entails  the  performance  of  a  number  of 
marginal  functions.  The  employer  hires  a 
qualified  individual  with  a  disability  who  is 
able  to  perform  some  of  the  marginal 
functions  of  each  job  but  not  all  of  the 
marginal  functions  of  either  job.  As  an 
accommodation,  the  employer  may 
redistribute  the  marginal  functions  so  that  all 
of  the  marginal  functions  that  the  qualified 
individual  with  a  disability  can  perform  are 
made  a  part  of  the  position  to  be  filled  by  the 
qualified  individual  with  a  disability.  The 
remaining  marginal  functions  that  the 
individual  with  a  disability  cannot  perform 
would  then  be  transferred  to  the  other 
position.  See  Senate  Report  at  31;  House 
Labor  Report  at  62. 

An  employer  or  other  covered  entity  is  not 
required  to  reallocate  essential  functions.  The 
essential  functions  are  by  definition  those 
that  the  individual  who  holds  the  job  would 
have  to  perform,  with  or  without  reasonable 
accommodation,  in  order  to  be  considered 
qualified  for  the  position.  For  example, 
suppose  a  security  guard  position  requires  the 
individual  who  holds  the  job  to  inspect 
identification  cards.  An  employer  would  not 
have  to  provide  an  individual  who  is  legally 
blind  with  an  assistant  to  look  at  the 
identification  cards  for  the  legally  blind 
employee.  In  this  situation  the  assistant 
would  be  performing  the  job  for  the 
individual  with  a  disability  rather  than 
assisting  the  individual  to  perform  the  job. 
See  Coleman  v.  Darden,  595  F.2d  533  (10th 
Cir.  1979). 

An  employer  or  other  covered  entity  may 
also  restructure  a  job  by  altering  when  and/ 
or  how  an  essential  function  is  performed. 
For  example,  an  essential  function 
customarily  performed  in  the  early  morning 
hours  may  be  rescheduled  until  later  in  the 
day  as  a  reasonable  accommodation  to  a 
disability  that  precludes  performance  of  the 
function  at  the  customary  hour.  Likewise,  as 
a  reasonable  accommodation,  an  employee 
with  a  disability  that  inhibits  the  ability  to 
write,  may  be  permitted  to  computerize 
records  that  were  customarily  maintained 
manually. 

Reassignment  to  a  vacant  position  is  also 
listed  as  a  potential  reasonable 
accommodation.  In  general,  reassignment 
should  be  considered  only  when 
accommodation  within  the  individual's 
current  position  would  pose  an  undue 
hardship.  Reassignment  is  not  available  to 


applicants.  An  applicant  for  a  position  must 
be  qualified  for,  and  be  able  to  perform  the 
essential  functions  of.  the  position  sought 
with  or  without  reasonable  accommodation. 

Reassignment  may  not  be  used  to  limit, 
segregate,  or  otherwise  discriminate  against 
employees  with  disabilities  by  forcing 
reassignments  to  undesirable  positions  or  to 
designated  offices  or  facilities.  Employers 
should  reassign  the  individual  to  an 
equivalent  position,  in  terms  of  pay,  status, 
etc..  if  the  individual  is  qualified,  and  if  the 
position  is  vacant  within  a  reasonable 
amount  of  time.  A  "reasonable  amount  of 
time"  should  be  determined  in  light  of  the 
totality  of  the  circumstances.  As  an  example, 
suppose  there  is  no  vacant  position  available 
at  the  time  that  an  individual  with  a 
disability  requests  reassignment  as  a 
reasonable  accommodation.  The  employer, 
however,  knows  that  an  equivalent  position 
for  which  the  individual  is  qualified,  will 
become  vacant  next  week.  Under  these 
circumstances,  the  employer  should  reassign 
the  individual  to  the  position  when  it 
becomes  available. 

An  employer  may  reassign  an  individual  to 
a  lower  graded  position  if  there  are  no 
accommodations  that  would  enable  the 
employee  to  remain  in  the  current  position 
and  there  are  no  vacant  equivalent  positions 
for  which  the  individual  is  qualified  with  or 
without  reasonable  accommodation.  An 
employer,  however,  is  not  required  to 
maintain  the  reassigned  individual  with  a 
disability  at  the  salary  of  the  higher  graded 
position  if  it  does  not  so  maintain  reassigned 
employees  who  are  not  disabled.  It  should 
also  be  noted  that  an  employer  is  not 
required  to  promote  an  individual  with  a 
disability  as  an  accommodation.  See  Senate 
Report  at  31-32;  House  Labor  Report  at  63." 

The  determination  of  which 
accommodation  is  appropriate  in  a  particular 
situation  involves  a  process  in  which  the 
employer  and  employee  identify  the  precise 
limitations  imposed  by  the  disability  and 
explore  potential  accommodations  that 
would  overcome  those  limitations.  This 
process  is  discussed  more  fully  in  S  1630.9 
Not  Making  Reasonable  Accommodation. 

Section  1630.2(p)    Undue  Hardship 

An  employer  or  other  covered  entity  is  not 
required  to  provide  an  accommodation  that 
will  impose  an  undue  hardship  on  the 
operation  of  the  employer's  or  other  covered 
entity's  business.  The  term  "undue  hardship" 
means  significant  difficulty  or  expense  in.  or 
resulting  from,  the  provision  of  the 
accommodation.  The  "undue  hardship " 
provision  takes  into  account  the  financial 
realities  of  the  particular  employer  or  other 
covered  entity.  However,  the  concept  of 
undue  hardship  is  not  limited  to  financial 
difficulty.  "Undue  hardship"  refers  to  any 
accommodation  that  would  be  unduly  costly, 
extensive,  substantial,  or  disruptive,  or  that 
would  fundamentally  alter  the  nature  or 
operation  of  the  business.  See  Senate  Report 
at  35;  House  Labor  Report  at  67. 

For  example,  suppose  an  Individual  with  a 
disabling  visual  impairment  that  makes  it 
extremely  difficult  to  see  in  dim  lighting 
applies  for  a  position  as  a  waiter  in  a 
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nightclub  and  requests  that  the 
brightly  lit  as  a  reasonable  acc( 
Although  the  individual  may  be 
perform  the  job  in  bright  lightin 
nightclub  will  probably  be  able 
demonstrate  that  that  particula 
accommodation,  though  inexpe 
impose  an  undue  hardship  if  thi 
lighting  would  destroy  the  amb: 
nightclub  and/or  make  it  diffici 
customers  to  see  the  stage  shov 
that  that  particular  accommoda 
undue  hardship,  however,  only 
the  employer  is  not  required  to 
accommodation.  If  there  is  ano< 
accommodation  that  will  not  cr 
hardship,  the  employer  would  t 
provide  the  alternative  accomn 

An  employer's  claim  that  the 
particular  accommodation  will 
undue  hardship  will  be  analyze 
the  factors  outlined  in  part  1630 
analysis  requires  a  determinati 
financial  resources  should  be  o 
deciding  whether  the  accommo 
unduly  costly.  In  some  cases  th 
resources  of  the  employer  or  ot 
entity  in  its  entirety  should  be  ( 
determining  whether  the  cost  o 
accommodation  poses  an  undui 
other  cases,  consideration  of  th 
resources  of  the  employer  or  ot 
entity  as  a  whole  may  be  inapp 
because  it  may  not  give  an  acci 
of  the  financial  resources  availi 
particular  facility  that  will  actu 
required  to  provide  the  accomn 
House  Labor  Report  at  66-69;  I- 
Report  at  40-41;  see  also  Confe 
at  56-57. 

If  the  employer  or  other  cove 
asserts  that  only  the  financial  r 
the  facility  where  the  individua 
employed  should  be  considerec 
requires  a  factual  determinatio: 
relationship  between  the  emplc 
covered  entity  and  the  facility  I 
provide  the  accommodation.  Ai 
suppose  that  an  independently 
food  franchise  that  receives  no 
the  franchisor  refuses  to  hire  ai 
with  a  hearing  impairment  beci 
that  it  would  be  an  undue  hard 
an  interpreter  to  enable  the  ind 
participate  in  monthly  staff  mei 
the  financial  relationship  betw( 
franchisor  and  the  franchise  is 
payment  of  an  annual  franchisi 
financial  resources  of  the  franc 
considered  in  determining  whe 
providing  the  accommodation  > 
undue  hardship.  See  House  Lat 
68;  House  Judiciary  Report  at  4 

If  the  employer  or  other  cove 
show  that  the  cost  of  the  accon 
would  impose  an  undue  hardsh 
still  be  required  to  provide  the 
accommodation  if  the  funding  i 
from  another  source,  e.g.,  a  Sta 
rehabilitation  agency,  or  if  Fedi 
local  tax  deductions  or  tax  cret 
available  to  offset  the  cost  of  tl 
accommodation.  If  the  employe 
covered  entity  receives,  or  is  el 
receive,  monies  from  an  extern 
would  pay  the  entire  cost  of  tht 
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applicants.  An  applicant  for  a  position  must 
be  qualified  for,  and  be  able  to  perform  the 
essential  functions  of,  the  position  sought 
with  or  without  reasonable  accommodation. 

Reassignment  may  not  be  used  to  limit, 
segregate,  or  otherwise  discriminate  against 
employees  with  disabilities  by  forcing 
reassignments  to  undesirable  positions  or  to 
designated  offices  or  facilities.  Employers 
should  reassign  the  individual  to  an 
equivalent  position,  in  terms  of  pay,  status, 
etc.,  if  the  individual  is  qualified,  and  if  the 
position  is  vacant  within  a  reasonable 
amount  of  time.  A  "reasonable  amount  of 
time"  should  be  determined  in  light  of  the 
totality  of  the  circumstances.  As  an  example, 
suppose  there  is  no  vacant  position  available 
at  the  lime  that  an  individual  with  a 
disability  requests  reassignment  as  a 
reasonable  accommodation.  The  employer, 
however,  knows  that  an  equivalent  position 
for  which  the  individual  is  qualiried,  will 
become  vacant  next  week.  Under  these 
circumstances,  the  employer  should  reassign 
the  individual  to  the  position  when  it 
becomes  available. 

An  employer  may  reassign  an  individual  to 
a  lower  graded  position  if  there  are  no 
accommodations  that  would  enable  the 
employee  to  remain  in  the  current  position 
and  there  are  no  vacant  equivalent  positions 
for  which  the  individual  is  qualified  with  or 
without  reasonable  accommodation.  An 
employer,  however,  is  not  required  to 
maintain  the  reassigned  individual  with  a 
disability  at  the  salary  of  the  higher  graded 
position  if  it  does  not  so  maintain  reassigned 
employees  who  are  not  disabled.  It  should 
also  be  noted  that  an  employer  is  not 
required  to  promote  an  individual  with  a 
disability  as  an  accommodation.  See  Senate 
Report  at  31-32;  House  Labor  Report  at  63.* 

The  determination  of  which 
accommodation  is  appropriate  in  a  particular 
situation  involves  a  process  in  which  the 
employer  and  employee  identify  the  precise 
limitations  imposed  by  the  disability  and 
explore  potential  accommodations  that 
would  overcome  those  limitations.  This 
process  is  discussed  more  fully  in  S  1630.9 
Not  Making  Reasonable  Accommodation. 

Section  1630.2(p)    Undue  Hardship 

An  employer  or  other  covered  entity  is  not 
required  to  provide  an  accommodation  that 
will  impose  an  undue  hardship  on  the 
operation  of  the  employer's  or  other  covered 
entity's  business.  The  term  "undue  hardship" 
means  significant  difficulty  or  expense  in,  or 
resulting  from,  the  provision  of  the 
accommodation.  The  "undue  hardship" 
provision  takes  into  account  the  financial 
realities  of  the  particular  employer  or  other 
covered  entity.  However,  the  concept  of 
undue  hardship  is  not  limited  to  flnancial 
difficulty.  "Undue  hardship"  refers  to  any 
accommodation  that  would  be  unduly  costly, 
extensive,  substantial,  or  disruptive,  or  that 
would  fundamentally  alter  the  nature  or 
operation  of  the  business.  See  Senate  Report 
at  35:  House  Labor  Report  at  67. 

For  example,  suppose  an  Individual  with  a 
disabling  visual  impairment  that  makes  it 
extremely  difficult  to  see  in  dim  lighting 
applies  for  a  position  as  a  waiter  in  a 


nightclub  and  requests  that  the  club  be 
brightly  lit  as  a  reasonable  accommodation. 
Although  the  individual  may  be  able  to 
perform  the  job  in  bright  lighting,  the 
nightclub  will  probably  be  able  to 
demonstrate  that  that  particular 
accommodation,  though  inexpensive,  would 
impose  an  undue  hardship  if  the  bright 
lighting  would  destroy  the  ambience  of  the 
nightclub  and/or  make  it  difficult  for  the 
customers  to  see  the  stage  show.  The  fact 
that  that  particular  accommodation  poses  an 
undue  hardship,  however,  only  means  that 
the  employer  is  not  required  to  provide  that 
accommodation.  If  there  is  another 
accommodation  that  will  not  create  an  undue 
hardship,  the  employer  would  be  required  to 
provide  the  alternative  accommodation. 

An  employer's  claim  that  the  cost  of  a 
particular  accommodation  will  impose  an 
undue  hardship  will  be  analyzed  in  light  of 
the  factors  outlined  in  part  1630.  In  part,  this 
analysis  requires  a  determination  of  whose 
financial  resources  should  be  considered  in 
deciding  whether  the  accommodation  is 
unduly  costly.  In  some  cases  the  financial 
resources  of  the  employer  or  other  covered 
entity  in  its  entirety  should  be  considered  in 
determining  whether  the  cost  of  an 
accommodation  poses  an  undue  hardship.  In 
other  cases,  consideration  of  the  financial 
resources  of  the  employer  or  other  covered 
entity  as  a  whole  may  be  inappropriate 
because  it  may  not  give  an  accurate  picture 
of  the  financial  resources  available  to  the 
particular  facility  that  will  actually  be 
required  to  provide  the  accommodation.  See 
House  Labor  Report  at  66-69:  House  Judiciary 
Report  at  40-41:  see  also  Conference  Report 
at  56-57. 

If  the  employer  or  other  covered  entity 
asserts  that  only  the  financial  resources  of 
the  facility  where  the  individual  will  be 
employed  should  be  considered,  part  1630 
requires  a  factual  determination  of  the 
relationship  between  the  employer  or  other 
covered  entity  and  the  facility  that  will 
provide  the  accommodation.  As  an  example, 
suppose  that  an  independently  owned  fast 
food  franchise  that  receives  no  money  from 
the  franchisor  refuses  to  hire  an  individual 
with  a  hearing  impairment  because  it  asserts 
that  it  would  be  an  undue  hardship  to  provide 
an  interpreter  to  enable  the  individual  to 
participate  in  monthly  staff  meetings.  Since 
the  financial  relationship  between  the 
franchisor  and  the  franchise  is  limited  to 
payment  of  an  annual  franchise  fee.  only  the 
financial  resources  of  the  franchise  would  be 
considered  in  determining  whether  or  not 
providing  the  accommodation  would  be  an 
undue  hardship.  See  House  Labor  Report  at 
68;  House  Judiciary  Report  at  40. 

If  the  employer  or  other  covered  entity  can 
show  that  the  cost  of  the  accommodation 
would  impose  an  undue  hardship,  it  would 
still  be  required  to  provide  the 
accommodation  if  the  funding  is  available 
from  another  source,  e.g.,  a  State  vocational 
rehabilitation  agency,  or  if  Federal,  State  or 
local  tax  deductions  or  tax  credits  are 
available  to  offset  the  cost  of  the 
accommodation.  If  the  employer  or  other 
covered  entity  receives,  or  is  eligible  to 
receive,  monies  from  an  external  source  that 
would  pay  the  entire  cost  of  the 


accommodation,  it  cannot  claim  cost  as  an 
undue  hardship.  In  the  absence  of  such 
funding,  the  individual  with  a  disability 
requesting  the  accommodation  should  be 
given  the  option  of  providing  the 
accommodation  or  of  paying  that  portion  of 
the  cost  which  constitutes  the  undue  hardship 
on  the  operation  of  the  business.  To  the 
extent  that  such  monies  pay  or  would  pay  for 
only  part  of  the  cost  of  the  accommodation, 
only  that  portion  of  the  cost  of  the 
accommodation  that  could  not  be 
recovered — the  final  net  cost  to  the  entity — 
may  be  considered  in  determining  undue 
hardship.  (See  S  1630.9  Not  Making 
Reasonable  Accommodation).  See  Senate 
Report  at  36;  House  Labor  Report  at  69. 

Section  1630,2(r)    Direct  Threat 

An  employer  may  require,  as  a 
qualification  standard,  that  an  individual  not 
pose  a  direct  threat  to  the  health  or  safety  of 
himself/herself  or  others.  Like  any  other 
qualification  standard,  such  a  standard  must 
apply  to  all  applicants  or  employees  and  not 
fust  to  individuals  with  disabilities.  If, 
however,  an  individual  poses  a  direct  threat 
as  a  result  of  a  disability,  the  employer  must 
determine  whether  a  reasonable 
accommodation  would  either  eliminate  the 
risk  or  reduce  it  to  an  acceptable  level.  If  no 
accommodation  exists  that  would  either 
eliminate  or  reduce  the  risk,  the  employer 
may  refuse  to  hire  an  applicant  or  may 
discharge  an  employee  who  poses  a  direct 
threat. 

An  employer,  however.  Is  not  permitted  to 
deny  an  employment  opportunity  to  an 
individual  with  a  disability  merely  because  of 
a  slightly  increased  risk.  The  risk  can  only  be 
considered  when  it  poses  a  significant  risk, 
i.e.,  high  probability,  of  substantial  harm;  a 
speculative  or  remote  risk  is  insufficient.  See 
Senate  Report  at  27;  House  Report  Labor 
Report  at  56-57;  House  Judiciary  Report  at  45. 

Determining  whether  an  individual  poses  a 
significant  risk  of  substantial  harm  to  others 
must  be  made  on  a  case  by  case  basis.  The 
employer  should  identify  the  specific  risk 
posed  by  the  individual.  For  individuals  with 
mental  or  emotional  disabilities.,  the 
employer  must  identify  the  specific  behavior 
on  the  part  of  the  individual  that  would  pose 
the  direct  threat.  For  individuals  with 
physical  disabilities,  the  employer  must 
identify  the  aspect  of  the  disability  that 
would  pose  the  direct  threat.  The  employer 
should  then  consider  the  four  factors  listed  in 
part  1630: 

(1)  The  duration  of  the  risk: 

(2)  The  nature  and  severity  of  the  potential 
harm; 

(3)  The  likelihood  that  the  potential  harm 
will  occur  and 

(4)  The  imminence  of  the  potential  harm. 
Such  consideration  must  rely  on  objective, 

factual  evidence — not  on  subjective 
perceptions,  irrational  fears,  patronizing 
attitudes,  or  stereotypes — about  the  nature  or 
effect  of  a  particular  disability,  or  of 
disability  generally.  See  Senate  Report  at  27; 
House  Labor  Report  at  56-57;  House  Judiciary 
Report  at  45-46.  See  also  Stralhie  v. 
Department  of  Transportation,  Tie  F.2d  227 
(3d  Cir.  1983).  Relevant  evidence  may  include 
input  from  the  individual  with  a  disability. 


the  experience  of  the  individual  with  a 
disability  in  previous  similar  positions,  and 
opinions  of  medical  doctors,  rehabilitation 
counselors,  or  physical  therapists  who  have 
expertise  in  the  disability  involved  and/or 
direct  knowledge  of  the  individual  with  the 
disability. 

An  employer  is  also  permitted  to  require 
that  an  individual  not  pose  a  direct  threat  of 
harm  to  his  or  her  own  safety  or  health.  If 
performing  the  particular  function!  of  a  job 
would  result  in  a  high  probability  of 
substantial  harm  to  the  individual,  the 
employer  could  reject  or  discharge  the 
individual  unless  a  reasonable 
accommodation  that  would  not  cause  an 
undue  hardship  would  avert  the  harm.  For 
example,  an  employer  would  not  be  required 
to  hire  an  individual,  disabled  by  narcolepsy, 
who  frequently  and  unexpectedly  loses 
consciousness  for  a  carpentry  job  the 
essential  functions  of  which  require  the  use 
of  power  saws  and  other  dangerous 
equipment,  where  no  acconmiodation  exists 
that  will  reduce  or  eliminate  the  risk. 

The  assessment  that  there  exists  a  high 
probability  of  substantial  harm  to  the 
individual,  like  the  assessment  that  there 
exists  a  high  probability  of  substantial  harm 
to  others,  must  be  strictly  based  on  valid 
medical  analyses  and/or  on  other  objective 
evidence.  This  determination  must  be  based 
on  individualized  factual  data,  using  the 
factors  discussed  above,  rather  than  on 
stereotypic  or  patronizing  assumptions  and 
must  consider  potential  reasonable 
accommodations.  Generalized  fears  about 
risks  from  the  employment  environment,  such 
as  exacerbation  of  the  disability  caused  by 
stress,  cannot  be  used  by  an  employer  to 
disqualify  an  individual  with  a  disability.  For 
example,  a  law  firm  could  not  reject  an 
applicant  with  a  history  of  disabling  mental 
illness  based  on  a  generalized  fear  that  the 
stress  of  trying  to  make  partner  might  trigger 
a  relapse  of  the  individual's  mental  illness. 
Nor  can  generalized  fears  about  risks  to 
individuals  with  disabilities  in  the  event  of  an 
evacuation  or  other  emergency  be  used  by  an 
employer  to  disqualify  an  individual  with  a 
disability.  See  Senate  Report  at  56:  House 
Lat>or  Report  at  73-74:  House  Judiciary 
Report  at  45.  See  also  Mantolete  v.  Bolger. 
767  F.2d  1416  (9th  Cir.  1985);  Bentivegna  v. 
U.S.  Department  of  Labor.  664  F.2d  619  (9th 
Cir.1982). 

Section  1630.3    Exceptions  to  the  Definitiona 
of  'Disability"  and  'Qualified  Individual 
with  a  Disability" 

Section  163a3  (a)  through  (c)    Illegal  Use  of 
Drugs 

Part  1630  provides  that  an  individual 
currently  engaging  in  the  illegal  use  of  drugs 
is  not  an  individual  with  a  disability  for 
purposes  of  this  part  when  the  employer  or 
other  covered  entity  acts  on  the  basis  of  such 
use.  Illegal  use  of  drugs  refers  both  to  the  use 
of  unlawful  drugs,  such  as  cocaine,  and  to  the 
unlawful  use  of  prescription  drugs. 

Employers,  for  example,  may  discharge  or 
deny  employment  to  persons  who  illegally 
use  drugs,  on  the  basis  of  such  use,  without 
fear  of  being  held  liable  for  discrimination. 
The  term  "currently  engaging"  is  not  Intended 
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to  be  limited  to  the  use  of  drugs  on  the  day  of. 
or  within  a  matter  of  days  or  weeks  before, 
the  employment  action  in  question.  Rather, 
the  provision  is  intended  to  apply  to  the 
illegal  use  of  drugs  that  has  occurred  recently 
"nough  to  indicate  that  the  individual  is 
actively  engaged  in  such  conduct.  See 
Conference  Report  at  54. 

Individuals  who  are  erroneously  perceived 
as  engaging  in  the  illegal  use  of  drugs,  but  are 
not  in  fact  illegally  using  drugs  are  not 
excluded  from  the  definitions  of  the  terms 
"disability"  and  "qualified  individual  with  a 
disability."  Individuals  who  are  no  longer 
illegally  using  drugs  and  who  have  either 
been  rehabilitated  successfully  or  are  in  the 
process  of  completing  a  rehabilitation 
program  are.  likewise,  not  excluded  from  the 
definitions  of  those  terms.  The  term 
"rehabilitation  program"  refers  to  both  in- 
patient and  out-patient  programs,  as  well  as 
to  appropriate  employee  assistance 
programs,  professionally  recognized  self-help 
programs,  such  as  Narcotics  Anonymous,  or 
other  programs  that  provide  professional  (not 
necessarily  medical)  assistance  and 
counseling  for  individuals  who  illegally  use 
drugs.  See  Conference  Report  at  64;  see  also 
House  Labor  Report  at  77;  House  Judiciary 
Report  at  47. 

It  should  be  noted  that  this  provision 
simply  provides  that  certain  individuals  are 
not  excluded  from  the  definitions  of 
"disability"  and  "qualified  individual  with  a 
disability."  Consequently,  such  individuals 
are  still  required  to  establish  that  they  satisfy 
the  requirements  of  these  definitions  in  order 
to  be  protected  by  the  ADA  and  this  part.  An 
individual  erroneously  regarded  as  illegally 
using  drugs,  for  example,  would  have  to  show 
that  he  or  she  was  regarded  as  a  drug  addict 
in  order  to  demonstrate  that  he  or  she  meets 
the  definition  of  "disability"  as  defined  in 
this  part. 

Employers  are  entitled  to  seek  reasonable 
assurances  that  no  illegal  use  of  drugs  is 
occurring  or  has  occurred  recently  enough  so 
that  continuing  use  is  a  real  and  ongoing 
problem.  The  reasonable  assurances  that 
employers  may  ask  applicants  or  employees 
to  provide  include  evidence  that  the 
individual  is  participating  in  a  drug  treatment 
program  and/or  evidence,  such  as  drug  test 
results,  to  show  that  the  individual  is  not 
currently  engaging  in  the  illegal  use  of  drugs. 
An  employer,  such  as  a  law  enforcement 
agency,  may  also  be  able  to  impose  a 
qualification  standard  that  excludes 
individuals  with  a  history  of  illegal  use  of 
drugs  if  it  can  show  that  the  standard  is  job- 
related  and  consistent  with  business 
necessity.  (See  §  1630.10  Qualification 
Standards,  Tests  and  Other  Selection 
Criteria)  See  Conference  Report  at  64. 

Section  1630.4    Discrimination  Pmhibited 

This  provision  prohibits  discrimination 
against  a  qualified  individual  with  a 
disability  in  all  aspects  of  the  employment 
relationship.  The  range  of  employment 
decisions  covered  by  this  nondiscrimination 
mandate  is  to  be  construed  in  a  manner 
consistent  with  the  regulations  implementing 
section  504  of  the  Rehabilitation  Act  of  1973. 
Part  1630  is  not  intended  to  limit  the  ability 
of  covered  entities  to  choose  and  maintain  a 


qualified  workforce.  Employers  can  continue 
to  use  job-related  criteria  to  select  qualified 
employees,  and  can  continue  to  hire 
employees  who  can  perform  the  essential 
functions  of  the  job. 

Section  1630.5    Limiting.  Segregating  and 
Classifying 

This  provision  and  the  several  provisions 
'  that  follow  describe  various  specific  forms  of 
discrimination  that  are  included  within  the 
general  prohibition  of  {  1630.4.  Covered 
entities  are  prohibited  from  restricting  the 
employlnent  opportunities  of  qualified 
individuals  with  disabilities  on  the  basis  of 
stereotypes  and  myths  about  the  individual's 
disability.  Rather,  the  capabilities  of  qualified 
individuals  with  disabilities  must  be 
determined  on  an  individualized,  case  by 
case  basis.  Covered  entities  are  also 
prohibited  from  segregating  qualified 
employees  with  disabilities  into  separate 
work  areas  or  into  separate  lines  of 
advancement. 

Thus,  for  example,  it  would  be  a  violation 
of  this  part  for  an  employer  to  limit  the  duties 
of  an  employee  with  a  disability  based  on  a 
presumption  of  what  is  best  for  an  individual 
with  such  a  disability,  or  on  a  presumption 
about  the  abilities  of  an  individual  with  such 
a  disability.  It  would  be  a  violation  of  this 
part  for  an  employer  to  adopt  a  separate 
track  of  job  promotion  or  progression  for 
employees  with  disabilities  based  on  a 
presumption  that  employees  with  disabilities 
are  uninterested  in,  or  incapable  of. 
performing  particular  jobs.  Similarly,  it  would 
be  a  violation  for  an  employer  to  assign  or 
reassign  (as  a  reasonable  accommodation) 
employees  with  disabilities  to  one  particular 
office  or  installation,  or  to  require  that 
employees  with  disabilities  only  use 
particular  employer  provided  non-work 
facilities  such  as  segregated  break-rooms, 
lunch  rooms,  or  lounges.  It  would  also  be  a 
violation  of  this  part  to  deny  employment  to 
an  applicant  or  employee  with  a  disability 
based  on  generalized  fears  about  the  safety 
of  an  individual  with  such  a  disability,  or 
based  on  generalized  assumptions  about  the 
absenteeism  rate  of  an  individual  with  such  a 
disability. 

In  addition,  it  should  also  be  noted  that  this 
part  is  intended  to  require  that  employees 
with  disabilities  be  accorded  equal  access  to 
whatever  health  insurance  coverage  the 
employer  provides  to  other  employees.  This 
part  does  not.  however,  affect  pre-existing 
condition  clauses  included  in  health 
insurance  policies  offered  by  employers. 
Consequently,  employers  may  continue  to 
offer  policies  that  contain  such  clauses,  even 
if  they  adversely  affect  individuals  with 
disabilities,  so  long  as  the  clauses  are  not 
used  as  a  subterfuge  to  evade  the  purposes  of 
this  part. 

So,  for  example,  it  would  be  permissible  for 
an  employer  to  offer  an  insurance  policy  that 
limits  coverage  for  certain  procedures  or 
treatments  to  a  specified  number  per  year. 
Thus,  if  a  health  insurance  plan  provided 
coverage  for  five  blood  transfusions  a  year  to 
all  covered  employees,  it  would  not  be 
discriminatory  to  offer  this  plan  simply 
because  a  hemophiliac  employee  may  require 
more  than  five  blood  transfusions  annually. 


However,  it  would  not  be  permissible  to  limit 
or  deny  the  hemophiliac  employee  coverage 
for  other  procedures,  such  as  heart  surgety  or 
the  setting  of  a  broken  leg,  even  though  the 
plan  would  not  have  to  provide  coverage  for 
the  additional  blood  transfusions  that  may  be 
involved  in  these  procedures.  Likewise,  limits 
may  be  placed  on  reimbursements  for  certain 
procedures  or  on  the  types  of  drugs  or 
procedures  covered  (e.g.  limits  on  the  number 
of  permitted  X-rays  or  non-coverage  of 
experimental  drugs  or  procedures),  but  that 
limitation  must  be  applied  equally  to 
individuals  with  and  without  disabilities.  See 
Senate  Report  at  28-29:  House  Labor  Report 
at  58-59;  House  Judiciary  Report  at  36. 

Leave  policies  or  benefit  plans  that  are 
uniformly  applied  do  not  violate  this  part 
simply  because  they  do  not  address  the 
special  needs  of  every  individual  with  a 
disability.  Thus,  for  example,  an  employer 
that  reduces  the  number  of  paid  sick  leave 
days  that  it  will  provide  to  all  employees,  or 
reduces  the  amount  of  medical  insurance 
coverage  that  it  will  provide  to  all  employees, 
is  not  in  violation  of  this  part,  even  if  the 
benefits  reduction  has  an  impact  on 
employees  with  disabilities  in  need  of  greater 
sick  leave  and  medical  coverage.  Benefits 
reductions  adopted  for  discriminatory 
reasons  are  in  violation  of  this  part.  See 
Alexander  v.  Choate.  469  U.S.  287  (1985).  See 
Senate  Report  at  85;  House  Labor  Report  at 
137.  (See  also,  the  discussion  at  S  1630.16(f) 
Health  Insurance.  Life  Insurance,  and  Other 
Benefit  Plans). 

Section  1630.6    Contractual  or  Other 
Arrangements 

An  employer  or  other  covered  entity  may 
not  do  through  a  contractual  or  other 
relationship  what  it  is  prohibited  from  doing 
directly.  This  provision  does  not  affect  the 
determination  of  whether  or  not  one  is  a 
"covered  entity"  or  "employer"  as  defmed  in 
S  1630.2. 

This  provision  only  applies  to  situations 
where  an  employer  or  other  covered  entity 
has  entered  into  a  contractual  relationship 
that  has  the  effect  of  discriminating  against 
its  own  employees  or  applicants  with 
disabilities.  Accordingly,  it  would  be  a 
violation  for  an  employer  to  participate  in  a 
contractual  relationship  that  results  in 
discrimination  against  the  employer's 
employees  with  disabilities  in  hiring,  training, 
promotion,  or  in  any  other  aspect  of  the 
employment  relationship.  This  provision 
applies  whether  or  not  the  employer  or  other 
covered  entity  intended  for  the  contractual 
relationship  to  have  the  discriminatory  effect. 

Part  1630  notes  that  this  provision  applies 
to  parties  on  either  side  of  the  contractual  or 
other  relationship.  This  is  intended  to 
highlight  that  an  employer  whose  employees 
provide  ser\ices  to  others,  like  an  employer 
whose  employees  receive  services,  must 
ensure  that  those  employees  are  not 
discriminated  against  on  the  basis  of 
disability.  For  example,  a  copier  company 
whose  service  representative  is  a  dwarf 
could  be  required  to  provide  a  stepstool.  as  a 
reasonable  accommodation,  to  enable  him  to 
perform  the  necessary  repairs.  However,  the 
employer  would  not  be  required,  as  n 
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However,  it  would  not  be  permissible  to  lim't 
or  deny  the  hemophiliac  employee  coverage 
for  other  procedures,  such  as  heart  surgefy  or 
the  setting  of  a  broken  leg,  even  though  the 
plan  would  not  have  to  provide  coverage  for 
the  additional  blood  transfusions  that  may  be 
involved  in  these  procedures.  Likewise,  limits 
may  be  placed  on  reimbursements  for  certain 
procedures  or  on  the  types  of  drugs  or 
procedures  covered  (e.g.  limits  on  the  number 
of  permitted  X-rays  or  non-coverage  of 
experimental  drugs  or  procedures),  but  that 
limitation  must  be  applied  equally  to 
individuals  with  and  without  disabilities.  See 
Senate  Report  at  2A-29:  House  Labor  Report 
at  58-59;  House  Judiciary  Report  at  36. 

Leave  policies  or  benefit  plans  that  are 
uniformly  applied  do  not  violate  this  part 
simply  because  they  do  not  address  the 
special  needs  of  every  individual  with  a 
disability.  Thus,  for  example,  an  employer 
that  reduces  the  number  of  paid  sick  leave 
days  that  it  will  provide  to  all  employees,  or 
reduces  the  amount  of  medical  insurance 
coverage  that  it  will  provide  to  all  employees, 
is  not  in  violation  of  this  part,  even  if  the 
benefits  reduction  has  an  impact  on 
employees  with  disabilities  in  need  of  greater 
sick  leave  and  medical  coverage.  Benefits 
reductions  adopted  for  discriminatory 
reasons  are  in  violation  of  this  part.  See 
Alexander  v.  Choale.  469  U.S.  287  (1985).  See 
Senate  Report  at  85;  House  Labor  Report  at 
137.  (See  also,  the  discussion  at  S  1630.16(f) 
Health  Insurance,  Life  Insurance,  and  Other 
Benefit  Plans). 

Section  1630.6    Contractual  or  Other 
Arrangements 

An  employer  or  other  covered  entity  may 
not  do  through  a  contractual  or  other 
relationship  what  it  is  prohibited  from  doing 
directly.  This  provision  does  not  affect  the 
determination  of  whether  or  not  one  is  a 
"covered  entity"  or  "employer"  as  defined  in 
S  1630.2. 

This  provision  only  applies  to  situations 
where  an  employer  or  other  covered  entity 
has  entered  into  a  contractual  relationship 
that  has  the  effect  of  discriminating  against 
its  own  employees  or  applicants  with 
disabilities.  Accordingly,  it  would  be  a 
violation  for  an  employer  to  participate  in  a 
contractual  relationship  that  results  in 
discrimination  against  the  employer's 
employees  with  disabilities  in  hiring,  training, 
promotion,  or  in  any  other  aspect  of  the 
employment  relationship.  This  provision 
applies  whether  or  not  the  employer  or  other 
covered  entity  intended  for  the  contractual 
relationship  to  have  the  discriminatory  effect. 

Part  1630  notes  that  this  provision  applies 
to  parties  on  either  side  of  the  contractual  or 
other  relationship.  This  is  intended  to 
highlight  that  an  employer  whose  employees 
provide  ser\ices  to  others,  like  an  employer 
whose  employees  receive  services,  must 
ensure  that  those  employees  are  not 
discriminated  against  on  the  basis  of 
disability.  For  example,  a  copier  company 
whose  service  representative  is  a  dwarf 
could  be  required  to  provide  a  stepstool.  as  a 
reasonable  accommodation,  to  enable  him  to 
perform  the  necessary  repairs.  However,  the 
employer  would  not  be  required,  as  9 


reasonable  accommodation,  to  make 
structural  changes  to  its  customer  s 
inaccessible  premises. 

The  existence  of  the  contractual 
relationship  adds  no  new  obligations  under 
part  1630.  The  employer,  therefore,  is  not 
liable  through  the  contractual  arrangement 
for  any  discrimination  by  the  contractor 
against  the  contractors  own  employees  or 
applicants,  although  the  contractor,  as  an 
employer,  may  be  liable  for  such 
discrimination. 

An  employer  or  other  covered  entity,  on  the 
other  hand,  cannot  evade  the  obligations 
imposed  by  this  part  by  engaging  in  a 
contractual  or  other  relationship.  For 
example,  an  employer  cannot  avoid  its 
responsibility  to  make  reasonable 
accommodation  subject  to  the  undue 
hardship  limitation  through  a  contractual 
arrangement.  See  Conference  Report  at  59; 
House  Labor  Report  at  59-61;  House  Judiciary 
Report  at  36-37. 

To  illustrate,  assume  that  an  employer  is 
seeking  to  contract  with  a  company  to 
provide  training  for  its  employees.  Any 
responsibilities  of  reasonable 
accommodation  applicable  to  the  employer  in 
providing  the  training  remain  with  that 
employer  even  if  it  contracts  with  another 
company  for  this  service.  Thus,  if  the  training 
company  were  planning  to  conduct  the 
training  at  an  inaccessible  location,  thereby 
making  it  impossible  for  an  employee  who 
uses  a  wheelchair  to  attend,  the  employer 
would  have  a  duty  to  make  reasonable 
accommodation  unless  to  do  so  would 
impose  an  undue  hardship.  Under  these 
circumstances,  appropriate  accommodations 
might  include  (1)  having  the  training  company 
identify  accessible  training  sites  and  relocate 
the  training  program;  (2)  having  the  training 
company  make  the  training  site  accessible; 
(3)  directly  making  the  training  site 
accessible  or  providing  the  training  company 
with  the  means  by  which  to  make  the  site 
accessible;  (4)  identifying  and  contracting 
with  another  training  company  that  uses 
accessible  sites;  or  (5)  any  other 
.  accommodation  that  would  result  in  making 
the  training  available  to  the  employee. 

As  another  illustration,  assume  that 
instead  of  contracting  with  a  training 
company,  the  employer  contracts  with  a  hotel 
to  host  a  conference  for  its  employees.  The 
employer  will  have  a  duty  to  ascertain  and 
ensure  the  accessibility  of  the  hotel  and  its 
conference  facilities.  To  fulfill  this  obligation 
the  employer  could,  for  example,  inspect  the 
hotel  first-hand  or  ask  a  local  disability  group 
to  inspect  the  hotel., Alternatively,  the 
employer  could  ensure  that  the  contract  with 
the  hotel  specifies  it  will  provide  accessible 
guest  rooms  for  those  who  need  them  and 
that  all  rooms  to  be  used  for  the  conference. 
Including  exhibit  and  meeting  rooms,  are 
accessible.  If  the  hotel  breaches  this 
accessibility  provision,  the  hotel  may  be 
liable  to  the  employer,  under  a  non-ADA 
breach  of  contract  theory,  for  the  cost  of  any 
accommodation  needed  to  provide  access  to 
the  hotel  and  conference,  and  for  any  other 
costs  accrued  by  the  employer.  (In  addition, 
the  hotel  may  also  be  independently  liable 
under  title  lU  of  the  ADA).  However,  this 
would  not  relieve  the  employer  of  its 


responsibility  under  this  part  nor  shield  it 
from  charges  of  discrimination  by  its  own 
employees.  See  House  Labor  Report  at  40; 
House  Judiciary  Report  at  37. 

Section  1630.8    Relationship  or  Association 
With  an  Individual  With  a  Disability 

This  provision  is  intended  to  protect  any 
qualified  individual,  whether  or  not  that 
individual  has  a  disability,  from 
discrimination  because  that  person  is  known 
to  have  an  association  or  relationship  with  an 
individual  who  has  a  known  disability.  This 
protection  is  not  limited  to  those  who  have  a 
familial  relationship  with  an  individual  with 
a  disability. 

To  illustrate  the  scope  of  this  provision, 
assume  that  a  qualified  applicant  without  a 
disability  applies  for  a  job  and  discloses  to 
the  employer  that  his  or  her  spouse  has  a 
disabihty.  The  employer  thereupon  declines 
to  hire  the  applicant  because  the  employer 
believes  that  the  applicant  would  have  to 
miss  work  or  frequently  leave  work  early  in 
order  to  care  for  the  spouse.  Such  a  refusal  to 
hire  would  be  prohibited  by  this  provision. 
Similarly,  this  provision  would  prohibit  an 
employer  from  discharging  an  employee 
because  the  employee  does  volunteer  work 
with  people  who  have  AIDS,  and  the 
employer  fears  that  the  employee  may 
contract  the  disease. 

This  provision  also  applies  to  other 
benefits  and  privileges  of  employment.  For 
example,  an  employer  that  provides  health 
insurance  benefits  to  its  employees  for  their 
dependents  may  not  reduce  the  level  of  those 
benefits  to  an  employee  simply  because  that 
employee  has  a  dependent  with  a  disability. 
This  is  true  even  if  the  provision  of  such 
benefits  would  result  in  increased  health 
insurance  costs  for  the  employer. 

It  should  be  noted,  however,  that  an 
employer  need  not  provide  the  applicant  or 
employee  without  a  disability  with  a 
reasonable  accommodation  because  that 
duty  only  applies  to  qualified  applicants  or 
employees  with  disabilities.  Thus,  for 
example,  an  employee  would  not  be  entitled 
to  a  modified  work  schedule  as  an 
accommodation  to  enable  the  employee  to 
care  for  a  spouse  with  a  disability.  See 
Senate  Report  at  30;  House  Labor  Report  at 
61-62;  House  Judiciary  Report  at  38-39. 

Section  1630.9    Not  Making  Reasonable 
A  ccommodation 

The  obligation  to  make  reasonable 
accommodation  is  a  form  of  non- 
discrimination. It  applies  to  all  employment 
decisions  and  to  the  job  application  process. 
This  obligation  does  not  extend  to  the 
provision  of  adjustments  or  modifications 
that  are  primarily  for  the  personal  benefit  of 
the  individual  with  a  disability.  Thus,  if  an 
adjustment  or  modification  is  job-related.  e.g., 
specifically  assists  the  individual  in 
performing  the  duties  of  a  particular  job.  it 
will  be  considered  a  type  of  reasonable 
accommodation.  On  the  other  hand,  if  an 
adjustment  or  modification  assists  the 
individual  throughout  his  or  her  daily 
activities,  on  and  off  the  job.  it  will  be 
considered  a  personal  item  that  the  employer 
is  not  required  to  provide.  Accordingly,  an 
employer  would  generally  not  be  required  to 


provide  an  employee  with  a  disability  with  a 
prosthetic  limb,  wheelchair,  or  eyeglasses. 
Nor  would  an  employer  have  to  provide  as  an 
accommodation  any  amenity  or  convenience 
that  is  not  job-related,  such  as  a  private  hot 
plate,  hot  pot  or  refrigerator  that  is  not 
provided  to  employees  without  disabilities. 
See  Senate  Report  at  31:  House  Labor  Report 
at  62. 

It  should  be  noted,  however,  that  the 
provision  of  such  items  may  be  required  as  a 
reasonable  accommodation  where  such  items 
are  specifically  designed  or  required  to  meet 
job-related  rather  than  personal  needs.  An 
employer,  for  example,  may  have  to  provide 
an  individual  with  a  disabling  visual 
impairment  with  eyeglasses  specifically 
designed  to  enable  the  individual  to  use  the 
office  computer  monitors,  but  that  are  not 
otherwise  needed  by  the  individual  outside  of 
the  office. 

The  term  "supported  employment,"  which 
has  been  applied  to  a  wide  variety  of 
programs  to  assist  individuals  wiUi  severe 
disabilities  in  both  competitive  and  non- 
competitive employment,  is  not  synonymous 
with  reasonable  accommodation.  Examples 
of  supported  employment  include  modified 
training  materials,  restructuring  essential 
functions  to  enable  an  individual  to  perform  a 
job,  or  hiring  an  outside  professional  ("job 
coach")  to  assist  in  job  training.  Whether  a 
particular  form  of  assistance  would  be 
required  as  a  reasonable  accommodation 
must  be  determined  on  an  individualized, 
case  by  case  basis  without  regard  to  whether 
that  assistance  is  referred  to  as  "supported 
employment."  For  example,  an  employer, 
under  certain  circumstances,  may  be  required 
to  provide  modified  training  materials  or  a 
temporary  "job  coach"  to  assist  in  the 
training  of  a  qualified  individual  with  a 
disability  as  a  reasonable  accommodation. 
However,  an  employer  would  not  be  required 
to  restructure  the  essential  functions  of  a 
position  to  fit  the  skills  of  an  individual  with 
a  disability  who  is  not  otherwise  qualified  to 
perform  the  position,  as  is  done  in  certain 
supported  employment  programs.  See  34  CFR 
part  363.  It  should  be  noted  that  it  would  not 
be  a  violation  of  this  part  for  an  employer  to 
provide  any  of  these  personal  modifications 
or  adjustments,  or  to  engage  in  supported 
employment  or  similar  rehabilitative 
programs. 

The  obligntion  to  make  reasonable 
accommodation  applies  to  all  services  and 
programs  provided  in  connection  with 
employment,  and  to  all  non-work  facilities 
provided  or  maintained  by  an  employer  for 
use  by  its  employees.  Accordingly,  the 
obligation  to  accommodate  is  applicable  to 
employer  sponsored  placement  or  counseling 
services,  and  to  employer  provided 
cafeterias,  lounges,  gymnasiums,  auditoriums, 
transportation  and  the  like. 

The  reasonable  accommodation 
requirement  is  best  understood  as  a  means 
by  which  barriers  to  the  equal  employment 
opportunity  of  an  individual  with  a  disability 
are  removed  or  alleviated.  These  barriers 
may,  for  example,  be  physical  or  structural 
obstacles  that  inhibit  or  prevent  the  access  of 
an  individual  with  a  disability  to  job  sites, 
facilities  or  equipment.  Or  they  may  l>e  rigid 
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work  schedules  that  permit  no  flexibility  as 
to  when  work  is  performed  or  when  breaks 
may  be  taken,  or  inflexible  job  procedures 
that  unduly  limit  the  modes  of 
comniunication  that  are  used  on  the  job.  or 
the  way  in  which  particular  tasks  are 
accomplished. 

The  term  "otherwise  qualified"  is  intended 
to  make  clear  that  the  obligation  to  make 
reasonable  accommodation  is  owed  only  to 
an  individual  with  a  disability  who  is 
qualified  within  the  meaning  of  S  1830.2(m)  in 
that  he  or  she  satisfies  all  the  skill, 
experience,  education  and  other  job-related 
selection  criteria.  An  individual  with  a 
disability  is  "otherwise  qualified,"  in  other 
words,  if  he  or  she  is  qualified  for  a  job, 
except  that  because  of  the  disability,  he  or 
she  needs  a  reasonable  accommodation  to  be 
able  to  perform  the  job's  essential  functions. 
For  example,  if  a  law  firm  requires  that  all 
incoming  lawyers  have  graduated  from  an 
accredited  law  school  and  have  passed  the 
bar  examination,  the  law  firm  need  not 
provide  an  accommodation  to  an  individual 
with  a  visual  impairment  who  has  not  met 
these  selection  criteria.  That  individual  is  not 
entitled  to  a  reasonable  accommodation 
because  the  individual  is  not  "otherwise 
qualified"  for  the  position. 

On  the  other  hand,  if  the  individual  has 
graduated  from  an  accreHited  law  school  and 
passed  the  bar  examinatisn,  the  individual 
would  be  "otherwise  qualified."  The  law  firm 
would  thus  be  required  to  provide  a 
reasonable  accommodation,  such  as  a 
machine  that  magnifies  print,  to  enable  the 
individual  to  perform  the  essential  functions 
of  the  attorney  position,  unless  the  necessary 
accommodation  would  impose  an  undue 
hardship  on  the  law  firm.  See  Senate  Report 
at  33-34:  House  Labor  Report  at  64-65. 

The  reasonable  accommodation  that  is 
required  by  this  part  should  provide  the 
qualified  individual  with  a  disability  with  an 
equal  employment  opportunity.  Equal 
employment  opportunity  means  an 
opportunity  to  attain  the  same  level  of 
performance,  or  to  enjoy  the  same  level  of 
benefits  and  privileges  of  employment  ai  are 
available  to  the  average  similarly  situated 
employee  without  a  disability.  Thus,  for 
exa.T.ple,  an  accommodation  made  to  assist 
an  employee  with  a  disability  in  the 
pp'^formance  of  his  or  her  job  must  be 
adequate  to  enable  the  individual  to  perform 
the  e&sential  functions  of  the  relevant 
position.  The  accommodation,  however,  does 
not  have  to  be  the  "best"  accommodation 
pos8it)le,  80  long  as  it  is  sufficient  to  meet  the 
job-related  needs  of  the  individual  being 
accommodated.  Accordingly,  an  employer 
would  not  have  to  provide  an  employee 
disabled  by  a  back  impairment  with  a  state- 
of-the  art  mechanical  lifting  device  if  it 
provided  the  employee  wrjth  a  less  expensive 
or  more  readily  available  device  that  enabled 
the  employee  to  perform  the  essential 
functions  of  the  job.  See  Senate  Report  at  35; 
House  Labor  Report  at  66:  see  also  Carter  v. 
Bennett.  840  F.2d  63  (DC  Cir.  1988). 
Employers  are  obligated  to  make 
reasonable  accommodation  only  to  the 
physical  of  mental  limiutiona  resulting  from 
the  disability  of  a  qualified  individual  with  a 
disability  that  is  knot\-n  to  the  employer. 


Thus,  an  employer  would  not  be  expected  to 
accommodate  disabilities  of  which  it  is 
unaware.  If  an  employee  with  a  known 
disability  is  having  difficulty  performing  his 
or  her  job,  an  employer  may  inquire  whether 
the  employee  is  In  need  of  a  reasonable 
accommodation.  In  general,  however,  it  is  the 
responsibility  of  the  individual  with  a 
disability  to  inform  the  employer  that  an 
accommodation  is  needed.  When  the  need  for 
an  accommodation  is  not  ob\ious,  an 
employer,  before  providing  a  reasonable 
accommodation,  may  require  that  the 
individual  with  a  disability  provide 
documentation  of  the  need  for 
accommodation. 

See  Senate  Report  at  34;  House  Labor 
Report  at  65.  •         • 

Process  of  Determining  the  Appropriate 
Reasonable  Accommodation 

Once  a  qualified  individual  with  a 
disability  has  requested  provision  of  a 
reasonable  accommodation,  the  employer 
must  make  a  reasonable  effort  to  determine 
the  appropriate  accommodation.  The 
appropriate  reasonable  accommodation  is 
best  determined  through  a  flexible, 
interactive  process  that  involves  both  the 
employer  and  the  qualified  individual  with  a 
disability.  Although  this  process  is  described 
below  in  terms  of  accommodations  that 
enable  the  individual  with  a  disability  to 
perform  the  essential  functions  of  the  position 
held  or  desired,  it  is  equally  applicable  to 
accommodations  involving  the  job 
application  process,  and  to  accommodations 
that  enable  the  individual  with  a  disability  to 
enjoy  equal  benefits  and  privileges  of 
employment.  See  Senate  Report  at  34-35; 
House  Labor  Report  at  65-67. 

When  a  qualified  individual  with  a 
disability  has  requested  a  reasonable 
accommodation  to  assist  in  the  performance 
of  a  job,  the  employer,  using  a  problem 
solving  approach,  should: 

(1)  Analyze  the  particular  job  involved  and 
determine  its  purpose  and  essential  functions: 

(2)  Consult  with  the  individual  with  a 
disability  to  ascertain  the  precise  job-related 
limitations  imposed  by  the  individual's 
disability  and  how  those  hmitations  could  be 
overcome  with  a  reasonable  accommodation: 

(3)  In  consultation  with  the  individual  to  be 
accommodated,  identify  potential 
accommodations  and  assess  the  effectiveness 
each  would  have  in  enabling  the  individual  to 
perform  the  es,sential  functions  of  the 
position:  and 

(4)  Consider  the  preference  of  the 
individual  to  be  accommodated  and  select 
and  implement  the  accommodation  that  is 
most  appropriate  for  both  the  employee  and 
the  employer. 

In  many  Instances,  the  appropriate 
reasonable  accommodation  may  be  so 
obvious  to  either  or  both  the  employer  and 
the  qualified  individual  with  a  disability  that 
it  may  not  be  necessary  to  proceed  in  this 
step-by-step  fashion.  For  example,  if  an 
employee  who  uses  a  wheelchair  request* 
that  his  or  her  desk  be  placed  on  blocks  to 
elevate  the  desktop  above  the  arms  of  the 
wheelchair  and  the  employer  complies,  an 
appropriate  accommodation  has  been 
requested,  identified,  and  provided  without 
either  the  employee  or  employer  being  aware 


of  having  engaged  in  any  sort  of  "reasonable 
accommodation  process." 

However,  in  some  instances  neither  the 
individual  requesting  the  accommodation  nor 
the  employer  can  readily  identify  the 
appropriate  accommodation.  For  example, 
the  individual  needing  the  accommodation 
may  not  know  enough  about  the  equipment 
used  by  the  employer  or  the  exact  nature  of 
the  work  site  to  suggest  an  appropriate 
accommodation.  Likewise,  the  employer  may 
not  know  enough  about  the  individual's 
disability  or  the  limitations  that  disability 
would  impose  on  the  performance  of  the  job 
to  suggest  an  appropriate  accommodation. 
Under  such  circumstances,  it  may  be 
necessary 'for  the  employer  to  initiate  a  more 
defined  problem  solving  process,  such  as  the 
step-by-step  process  described  above,  as  part 
of  its  reasonable  effort  to  identify  the 
appropriate  reasonable  accommodation. 

This  process  requires  the  individual 
assessment  of  both  the  particular  job  at  issue, 
and  the  specific  physical  or  mental 
limitations  of  the  particular  individual  in 
need  of  reasonable  accommodation.  With 
regard  to  assessment  of  the  job,  "individual 
assessment"  means  analyzing  the  actual  job 
duties  and  determining  the  true  purpose  or 
object  of  the  job.  Such  an  assessment  is 
necessary  to  ascertain  which  job  functions 
are  the  essential  functions  that  an 
accommodation  must  enable  an  individual 
with  a  disability  to  perform. 

After  assessing  the  relevant  job.  the 
employer,  in  consultation  with  the  individual 
requesting  the  accommodation,  should  make 
an  assessment  of  the  specific  limitations 
imposed  by  the  disability  on  the  individual's 
performance  of  the  job's  essential  functions. 
This  assessment  will  make  it  possible  to 
ascertain  the  precise  barrier  to  the 
employment  opportunity  which,  in  turn,  will 
make  it  possible  to  determine  the 
accommodation(s)  that  could  alleviate  or 
remove  that  barrier. 

If  consultation  with  the  individual  in  need 
of  the  accommodation  still  does  not  reveal 
potential  appropriate  accommodations,  then 
the  employer,  as  part  of  this  process,  may 
find  that  technical  assistance  is  helpful  in 
determining  how  to  accommodate  the 
particular  individual  in  the  specific  situation. 
Such  assistance  could  be  sought  from  the 
Commission,  from  state  or  local  rehabilitation 
agencies,  or  from  disability  constituent 
organizations.  It  should  be  noted,  however, 
that,  as  provided  in  1 1630.9(c)  of  this  part 
the  failure  to  obtain  or  receive  technical 
assistance  from  the  federal  agencies  that 
administer  the  ADA  will  not  excuse  the 
employer  from  its  reasonable  accommodation 
obligation. 

Once  potential  accommodations  have  been 
identified,  the  employer  should  assess  the 
effectiveness  of  each  potential 
accommodation  in  assisting  the  individual  in 
need  of  the  accommodation  in  the 
performance  of  the  essential  functions  of  the 
position.  If  more  than  one  of  these 
accommodations  will  enable  the  individual  to 
perform  the  essential  functions  or  if  the 
individual  would  prefer  to  provide  his  or  her 
own  accommodation,  the  preference  of  the 
individual  with  a  disability  should  be  given 


primary  consideration.  However, 
employer  providing  the  accommo 
the  ultimate  discretion  to  choose 
effective  accommodations,  and  rr 
the  less  expensive  accommodatic 
accommodation  that  is  easier  for 
provide.  It  should  also  be  noted  t 
individual's  willingness  to  provid 
own  accommodation  does  not  rel 
employer  of  the  duty  to  provide  tl 
accoinmodation  should  the  indivi 
reason  be  uitable  or  unwilling  to  i 
provide  the  accommodation. 

Reasonable  Accommodation  Pro( 
niustrated 

The  following  example  illustrat 
informal  reasonable  accoramodal 
Suppose  a  Sack  Handler  position 
that  the  employee  pick  up  fifty  po 
and  carry  them  from  the  companj 
dock  to  the  storage  room,  and  tha 
handler  who  is  disabled  by  a  bac 
impairment  requests  a  reasonable 
accommodation.  Upon  receiving  I 
the  employer  analyzes  the  Sack  ^ 
and  determines  that  the  essential 
and  purpose  of  the  job  is  not  the  i 
that  the  job  holder  physically  lift 
the  sacks,  but  the  requirement  tht 
holder  cause  the  sack  to  move  fro 
loading  dock  to  the  storage  room. 

The  employer  then  meets  with  1 
handler  to  ascertain  precisely  the 
posed  by  the  individual's  specific 
to  the  performance  of  the  job's  es; 
function  of  relocating  the  sacks.  / 
meeting  the  employer  learns  that 
individual  can,  in  fact  lift  the  sac 
level,  but  is  prevented  by  his  or  h( 
from  carrying  the  sacks  from  the  1 
to  the  storage  room.  The  employei 
individual  agree  that  any  of  a  nun 
potential  accommodations,  such  a 
provision  of  a  dolly,  hand  truck,  o 
enable  the  individual  to  transport 
that  he  or  she  has  Ufted. 

Upon  further  consideration,  hov 
determined  that  the  provision  of  a 
a  feasible  effective  option.  No  car 
currently  available  at  the  compan 
that  can  be  purchased  by  the  com 
the  wrong  shape  to  hold  many  of  ( 
and  irregularly  shaped  sacks  that 
moved.  Both  the  dolly  and  the  har 
the  other  hand,  appear  to  be  effec 
options.  Both  are  readily  availabU 
company,  and  either  will  enable  tl 
individual  to  relocate  the  sacks  th 
has  lifted.  The  sack  handler  indicj 
her  preference  for  the  dolly.  In  coi 
of  this  expressed  preference,  and  1 
employer  feels  that  the  dolly  will  i 
individual  to  move  more  sacks  at  i 
so  be  more  efficient  than  would  a 
the  employer  ultimately  provides  I 
handler  with  a  dolly  in  fulfilhnent 
obligation  to  make  reasonable 
accommodation. 

Section  1630.9(b) 

This  provision  states  that  an  em 
other  covered  entity  cannot  prefer 
qualified  individual  without  a  disa 
an  equally  qualified  individual  wil 
disability  merely  because  the  indi^ 
a  disability  will  require  a  reasonal 
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of  having  engaged  in  any  tort  of  "reasonable 
accommodation  process." 

However,  in  some  instances  neither  the 
individual  requesting  the  accommodation  nor 
the  employer  can  readily  identify  the 
appropriate  accommodation.  For  example, 
the  individual  needing  the  accommodation 
may  not  know  enough  about  the  equipment 
used  by  the  employer  or  the  exact  nature  of 
the  work  site  to  suggest  an  appropriate 
accommodation.  Likewise,  the  employer  may 
not  know  enough  about  the  individual's 
disability  or  the  limitations  that  disability 
would  impose  on  the  performance  of  the  job 
to  suggest  an  appropriate  accommodation. 
Under  such  circumstances,  it  may  be 
necessary 'for  the  employer  to  initiate  a  more 
dePmed  problem  solving  process,  such  as  the 
step-by-step  process  described  above,  as  part 
of  its  reasonable  effort  to  identify  the 
appropriate  reasonable  accommodation. 

This  process  requires  the  individual 
assessment  of  both  the  particular  job  at  issue, 
and  the  specific  physical  or  mental 
limitations  of  the  particular  individual  in 
need  of  reasonable  accommodation.  With 
regard  to  assessment  of  the  job,  "individual 
assessment"  means  analyzing  the  actual  job 
duties  and  determining  the  true  purpose  or 
object  of  the  job.  Such  an  assessment  is 
necessary  to  ascertain  which  job  functions 
are  the  essential  functions  that  an 
accommodation  must  enable  an  individual 
with  a  disability  to  perform. 

After  assessing  the  relevant  job.  the 
employer,  in  consultation  with  the  individual 
requesting  the  accommodation,  should  make 
an  assessment  of  the  specific  limitationa 
imposed  by  the  disability  on  the  individual's 
performance  of  the  job's  essential  functions. 
This  assessment  will  make  it  possible  to 
ascertain  the  precise  barrier  to  the 
employment  opportunity  which,  in  turn,  will 
make  it  possible  to  determine  the 
accommodation(8)  that  could  alleviate  or 
remove  that  barrier. 

If  consultation  with  the  individual  in  need 
of  the  accommodation  still  does  not  reveal 
potential  appropriate  accommodations,  then 
the  employer,  as  part  of  this  process,  may 
find  that  technical  assistance  is  helpful  io 
determining  how  to  accommodate  the 
particular  individual  in  the  specific  situation. 
Such  assistance  could  be  sought  from  the 
Commission,  from  state  or  local  rehabilitation 
agencies,  or  from  disability  constituent 
organizations.  It  should  be  noted,  however, 
that  as  provided  in  1 1630.9(c)  of  this  part 
the  failure  to  obtain  or  receive  technical 
assistance  from  the  federal  agencies  that 
administer  the  ADA  will  not  excuse  the 
employer  &t>m  its  reasonable  accommodation 
obligation. 

Once  potential  accommodations  have  been 
identified,  the  employer  should  assess  the 
effectiveness  of  each  potential 
accommodation  in  assisting  the  individual  in 
need  of  the  accommodation  in  the 
performance  of  the  essential  functions  of  the 
position.  If  more  than  one  of  these 
accommodations  will  enable  the  individual  to 
perform  the  essential  functions  or  if  the 
individual  would  prefer  to  provide  his  or  her 
own  accoRunodatioa  the  preference  of  the 
individual  with  a  disability  should  be  given 


primary  consideration.  However,  the 
employer  providing  the  acconunodation  has 
the  ultimate  discretion  to  choose  between 
effective  accommodations,  and  may  choose 
the  less  expensive  accommodation  or  the 
accommodation  that  is  easier  for  it  to 
provide.  It  should  also  be  noted  that  the 
Individual's  willingness  to  provide  his  or  her 
own  accommodation  does  not  relieve  the 
employer  of  the  duty  to  provide  the 
accommodation  should  the  individual  for  any 
reason  be  unable  or  unwilling  to  continue  to 
provide  the  accommodation. 

Reasonable  Accommodation  Process 
Illustrated 

The  following  example  illustrates  the 
informal  reasonable  acconmiodation  process. 
Suppose  a  Sack  Handler  position  requires 
that  the  employee  pick  up  fifty  pound  sacks 
and  carry  them  from  the  company  loading 
dock  to  (he  storage  room,  and  that  a  sack 
handler  who  is  disabled  by  a  bark 
Impairment  requests  a  reasonable 
accommodation.  Upon  receiving  the  request, 
the  employer  analyzes  the  Sack  Handier  job 
and  determines  that  the  essential  fimcticn 
and  purpose  of  the  job  is  not  the  requirement 
that  the  job  holder  physically  lift  and  carry 
the  sacks,  but  the  requirement  that  the  job 
holder  cause  the  sack  to  move  from  the 
loading  dock  to  the  storage  room. 

The  employer  then  meets  with  the  sack 
handler  to  ascertain  precisely  the  barrier 
posed  by  theindividual's  specific  disability 
to  the  performance  of  the  job's  essential 
function  of  relocating  the  sacks.  At  this 
meeting  the  employer  learns  that  the 
individual  can.  in  fact  lift  the  sacks  to  waist 
level,  but  is  prevented  by  his  or  her  disabihty 
from  carrying  the  sacks  from  the  loading  dock 
to  the  storage  room.  The  employer  and  the 
individual  agree  that  any  of  a  number  of 
potential  accommodations,  such  as  the 
provision  of  t  dolly,  hand  truck,  or  cart  could 
enable  the  individual  to  transport  the  sacks 
that  he  or  she  has  lifted. 

Upon  further  consideration,  however,  it  is 
determined  that  the  provision  of  a  cart  is  not 
a  feasible  effective  option.  No  carts  are 
currently  available  iat  the  company,  and  those 
that  can  be  purchased  by  the  company  are 
the  wrong  shape  to  hold  many  of  the  bulky 
and  irregularly  shaped  sacks  that  must  be 
moved.  Both  the  dolly  and  the  hand  truck,  on 
the  other  hand,  appear  to  be  effective 
options.  Both  are  readily  available  to  the 
company,  and  either  will  enable  the 
individual  to  relocate  the  sacks  that  he  or  she 
has  lifted.  The  sack  handler  indicates  his  or 
her  preference  for  the  dolly.  In  consideration 
of  this  expressed  preference,  and  because  the 
employer  feels  that  the  dolly  will  allow  the 
individual  to  move  more  sacks  at  a  time  and 
so  be  more  efTicient  than  would  a  hand  truck, 
the  employer  ultimately  provides  the  sack 
handler  with  a  dolly  in  fulfillment  of  the 
obligation  to  make  reasonable 
accommodation. 

Section  1630.9(b) 

This  provision  states  that  an  employer  or 
other  covered  entity  cannot  prefer  or  select  a 
qualified  individual  without  a  disability  over 
an  equally  qualified  individual  with  a 
disability  merely  because  the  individual  with 
a  disability  will  require  a  reasonable 


accommodation.  In  other  words,  an 
individual's  need  for  an  accommodation 
cannot  enter  into  the  employer's  or  other 
covered  entity's  decision  regarding  hiring, 
discharge,  promotion,  or  other  similar 
employment  decisions,  unless  the 
accommodation  would  impose  an  undue 
hardship  on  the  employer.  See  House  Labor 
Report  at  70. 

SecUon  1630.9(d) 

The  purpose  of  thisprovision  is  to  clarify 
that  an  employer  or  other  covered  entity  may 
not  compel  a  qualified  individual  with  a 
disability  to  accept  an  accommodation, 
where  that  accommodation  is  neither 
requested  nor  needed  by  the  individual. 
However,  if  a  necessary  reasonable 
accommodation  is  refused,  the  individual 
may  not  be  considered  qualified.  For 
example,  an  individual  with  a  visual 
Impairment  that  restricts  his  or  her  field  of 
vision  but  who  is  able  to  read  unaided  would 
not  be  required  to  accept  a  reader  as  an 
accommodation.  However,  if  the  individual 
were  not  able  to  read  unaided  and  reading 
was  an  essential  function  of  the  job,  the 
individual  would  not  be  qualified  for  the  job 
if  he  or  she  refused  a  reasonable 
accommodation  that  would  enable  him  or  her 
to  read.  See  Senate  Report  at  34;  House  Labor 
Report  at  65;  House  Judiciary  Report  at  71-72. 

Section  1630.10    Qualification  Standards. 
Testa,  and  Other  Selection  Criteria 

The  purpose  of  this  provision  is  to  ensure 
that  individuals  with  disabilities  are  not 
excluded  from  job  opportunities  unless  they 
are  actually  unable  to  do  the  job.  It  is  to 
ensure  that  there  is  a  fit  between  job  criteria 
and  an  applicant's  (or  employee's)  actual 
ability  to  do  the  job.  Accordingly,  job  criteria 
that  even  unintentionally  screen  out,  or  tend 
to  screen  out  an  individual  with  a  disability 
or  a  class  of  individuals  with  disabilities 
because  of  their  disability  may  not  be  used 
unless  the  employer  demonstrates  that  that 
criteria,  as  used  by  the  employer,  are  job- 
related  to  the  position  to  which  they  are 
being  applied  and  are  consistent  with 
business  necessity.  The  concept  of  "business 
necessity"  has  the  same  meaning  as  the 
concept  of  "business  necessity"  under  section 
604  of  the  Rehabilitation  Act  of  1973. 

Selection  criteria  that  exclude,  or  tend  to 
exclude,  an  individual  with  a  disability  or  a 
class  of  individuals  with  disabilities  because 
of  their  disability  but  do  not  concern  an 
essential  function  of  the  job  would  not  be 
consistent  with  business  necessity. 

The  use  of  selection  criteria  that  are 
related  to  an  essential  function  of  the  job 
may  be  consistent  with  business  necessity. 
However,  selection  criteria  that  are  related  to 
an  essential  function  of  the  job  may  not  be 
used  to  exclude  an  individual  with  a 
disabihty  if  that  Individual  could  satisfy  the 
criteria  with  the  provision  of  a  reasonable 
accommodation.  Experience  under  a  similar 
provision  of  the  regulations  implementing 
section  504  of  the  Rehabilitation  Act 
indicates  that  challenges  to  selection  criteria 
are.  in  fact  most  often  resolved  by 
reasonable  accommodation.  It  is  therefore 
anticipated  that  challenges  to  selection 
criteria  lm)ught  under  this  part  will  generally 
be  resolved  in  a  like  manner. 


This  provision  is  applicable  to  all  tj-pes  of 
selection  criteria,  including  safety 
requirements,  vision  or  hearing  requirements, 
walking  requirements,  lifting  requirements, 
and  employment  tests.  See  Senate  Report  at 
37-39;  House  Labor  Report  at  70-72;  House 
Judiciary  Report  at  42.  As  previously  noted, 
however,  it  is  not  the  intent  of  this  part  to 
second  guess  an  employer's  business 
Judgment  with  regard  to  production 
standards.  (See  section  1630.2(n)  Essential 
Functions).  Consequently,  production 
standards  will  generally  not  be  subject  to  a 
challenge  under  this  provision. 

The  Uniform  Guidelines  on  Employee 
Selection  Procedures  (UGESP)  29  CFR  part 
1607  do  not  apply  to  the  Rehabilitation  Act 
and  are  similarly  inapplicable  to  this  part 

Section  1630.11    Administration  of  Tests 

The  intent  of  this  provision  is  to  further 
emphasize  that  individuals  with  disabihties 
are  not  to  be  excluded  from  jobs  that  they 
can  actually  perform  merely  because  a 
disability  prevents  them  from  taking  a  test  or 
negatively  influences  the  results  of  a  test 
that  is  a  prerequisite  to  the  job.  Read  together 
with  the  reasonable  accommodation 
requirement  of  section  1630.9,  this  provision 
requires  that  employment  tests  be 
administered  to  eligible  applicants  or 
employees  with  disabilities  that  impair 
sensory,  manual,  or  speaking  skills  in  formats 
that  do  not  require  the  use  of  the  impaired 
skiU. 

The  employer  or  other  covered  entity  is. 
generally,  only  required  to  provide  such 
reasonable  accommodation  if  it  knows,  prior 
to  the  administration  of  the  test  that  the 
individual  is  disabled  and  that  the  disability 
impairs  sensory,  manual  or  speaking  skills. 
Thus,  for  example,  it  would  be  unlawful  to 
administer  a  written  employment  test  to  an 
Individual  who  has  informed  the  employer, 
prior  to  the  administration  of  the  test  that  he 
is  disabled  with  dyslexia  and  unable  to  read,  - 
In  such  a  case,  as  a  reasonable 
accommodation  and  in  accordance  with  this 
provision,  an  alternative  oral  test  should  be 
administered  to  that  individual.  By  the  same 
tokea  a  written  test  may  need  to  be 
substituted  for  an  oral  test  if  the  appHcant 
taking  the  test  is  an  individual  with  a 
disability  that  impairs  speaking  skills  or 
Impairs  the  processing  of  auditory 
Information. 

Occasionally,  an  individual  with  a 
disability  may  not  realize,  prior  to  the 
administration  of  a  test  that  he  or  she  will 
need  an  accommodation  to  take  that 
particular  test.  In  such  a  situation,  the 
individual  with  a  disability,  upon  becoming 
aware  of  the  need  for  an  accommodation, 
must  so  inform  the  employer  or  other  covered 
entity.  For  example,  suppose  an  individual 
with  a  disabling  visual  impairment  does  not 
request  an  accommodation  for  a  written 
examination  because  he  or  she  is  usually 
able  to  take  written  tests  with  the  aid  of  his 
or  her  own  specially  designed  lens.  When  the 
test  is  distributed,  the  individual  %vith  a 
disability  discovers  that  the  lens  is 
insufficient  to  distinguish  the  words  of  the 
test  because  of  the  unusually  low  color 
contrast  between  the  paper  and  the  ink.  the 
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individual  would  be  entitled,  at  that  point  to 
request  an  accommodation.  The  employer  or 
other  covered  entity  would,  thereupon,  have 
to  provide  a  test  with  hi^er  contrast 
schedule  a  retest  or  provide  any  other 
effective  accommodation  unless  to  do  so 
would  impose  an  undue  hardship. 

Other  alternative  or  accessible  test  modes 
or  formats  include  the  administration  of  tests 
in  large  print  or  braille,  or  via  a  reader  or  sign 
interpreter.  Where  it  is  not  possible  to  test  in 
an  alternative  format  the  employer  may  be 
required,  as  a  reasonable  acconmiodation,  to 
evaluate  the  skill  to  be  tested  in  another 
manner  [e.g..  through  an  interview,  or  through 
education  license,  or  work  experience 
requirements).  An  employer  may  also  be 
required,  at  a  reasonable  accommodation,  to 
allow  more  time  to  complete  the  test  In 
addition,  the  employer's  obligation  to  make 
reasonable  accommodation  extends  to 
ensuring  that  the  test  site  is  accessible.  (See 
i  1630.9  Not  Making  Reasonable 
Accommodation)  See  Senate  Report  at  37-38: 
House  L.abor  Report  at  70-72;  House  Judiciary 
Report  at  42:  see  also  Stutts  v.  Freeman.  684 
F.2d  see  (11th  Cir.  1983);  Crane  v.  Dole.  817  F. 
Supp.  156  (D.D.C  1965). 

This  provision  does  not  require  that  an 
employer  offer  every  applicant  his  or  her 
choice  of  test  format.  Rather,  this  provision 
only  requires  that  an  employer  provide,  upon 
advance  request  alternative,  accessible  tests 
to  individuals  with  disabilities  that  impair 
sensory,  manual,  or  speaking  skills  needed  to 
take  the  test 

This  provision  does  not  apply  to 
employment  tests  that  require  the  use  of 
sensory,  manual  or  speaking  skills  where  the 
tests  are  intended  to  measure  those  skills. 
Thus,  an  employer  could  require  that  an 
applicant  with  dyslexia  take  a  written  test  for 
a  particular  position  if  the  ability  to  read  is 
the  skill  the  test  is  designed  to  measure. 
Similarly,  an  employer  could  require  that  an 
applicant  complete  a  test  within  established 
time  frames  if  speed  were  one  of  the  skills  for 
which  the  applicant  was  being  tested. 
However,  the  results  of  such  a  test  could  not 
be  used  to  exclude  an  individual  with  a 
disability  unless  the  skill  was  necessary  to 
perform  an  essential  function  of  the  position 
and  no  reasonable  accommodation  was 
available  to  enable  the  individual  to  perform 
that  function,  or  the  necessary 
accommodation  would  impose  an  undue 
hardship. 

Section  1630.13    Prohibited  Medical 
Examinations  and  Inquiries 

Section  1830. 13(a)    Pre-employment 
Examination  or  Inquiry 

This  provision  makes  clear  that  an 
employer  cannot  inquire  as  to  whether  an 
individual  has  a  disability  at  the  pre-offer 
stage  of  the  selection  process.  Nor  can  an 
employer  inquire  at  the  pre-offer  stage  about 
an  applicant's  workers'  compensation 
history. 

Employers  may  ask  questions  that  relate  to 
the  applicant's  ability  to  perform  job-related 
functions.  However,  these  questions  should 
not  be  phrased  in  terms  of  disability.  An 
employer,  for  example,  may  ask  whether  the 
applicant  naa  a  driver's  license,  ii  driving  is  a 
job  function,  but  may  not  ask  whether  the 


applicant  has  a  visual  disability.  Employers 
may  ask  about  an  apphcant's  ability  to 
perform  both  essential  and  marginal  job 
functions.  Employers,  though,  may  not  refuse 
to  hire  an  applicant  with  a  disability  because 
the  applicant's  disability  prevents  him  or  her 
from  performing  marginal  functions.  See 
Senate  Report  at  39;  House  Labor  Report  at 
72-73;  House  Judiciary  Report  at  42-43. 

Section  1630.13(b)   Examination  or  Inquiry 
of  Employees 

The  purpose  of  this  provision  is  to  prevent 
the  administration  to  employees  of  medical 
tests  or  inquiries  that  do  not  serve  a 
legitimate  business  purpose.  For  example,  if 
an  employee  suddenly  starts  to  use  increased 
amounts  of  sick  leave  or  starts  to  appear 
sickly,  an  employer  could  not  require  that 
employee  to  be  tested  for  AIDS,  HIV 
infection,  or  cancer  unless  the  employer  can 
demonstrate  that  such  testing  is  job-related 
and  consistent  with  business  necessity.  See 
Senate  Report  at  39;  House  Labor  Report  at 
75:  House  Judiciary  Report  at  44. 

Section  1630.14    Medical  Examinations  and 
Inquiries  Specifically  Permitted 

Section  1630.14(a)    Pre-employment  Inquiry 

Employers  are  permitted  to  make  pre- 
employment  inquiries  into  the  ability  of  an 
applicant  to  perform  job-related  functions. 
This  inquiry  must  be  narrowly  tailored.  The 
employer  may  describe  or  demonstrate  the 
job  function  and  inquire  whether  or  not  the 
applicant  can  perform  that  function  with  or 
without  reasonable  accommodation.  For 
example,  an  employer  may  explain  that  the 
job  requires  assembling  small  parts  and  ask  If 
the  individual  will  be  able  to  perform  that 
function,  with  or  nvithout  reasonable 
accommodation.  See  Senate  Report  at  39; 
House  Labor  Report  at  73;  House  Judiciary 
Report  at  43. 

An  employer  may  also  ask  an  applicant  to 
describe  or  to  demonstrate  how,  with  or 
without  reasonable  accommodation,  the 
applicant  will  be  able  to  perform  job-related 
functions.  Such  a  request  may  be  made  of  all 
applicants  in  the  same  job  category 
regardless  of  disability.  Such  a  request  may 
also  be  made  of  an  applicant  whose  known 
disability  may  interfere  with  or  prevent  the 
performance  of  a  job-related  functioa 
whether  or  not  the  employer  routinely  makes 
such  a  request  of  all  applicants  in  the  job 
category.  For  example,  an  employer  may  ask 
an  individual  with  one  leg  who  applies  for  a 
position  as  a  home  washing  machine 
repairman  to  demonstrate  or  to  explain  how, 
with  or  without  reasonable  accommodation, 
he  would  be  able  to  transport  himself  and  his 
tools  down  basement  stairs.  However,  the 
employer  may  not  inquire  as  to  the  nature  or 
severity  of  the  disability.  Therefore,  for 
example,  the  employer  cannot  ask  how  the 
individual  lost  the  leg  or  whether  the  loss  of 
the  leg  is  indicative  of  an  underlying 
impairment 

On  the  other  hand,  if  the  known  disability 
of  an  applicant  will  not  interfere  with  or 
prevent  the  performance  of  a  job-related 
function,  the  employer  may  only  request  a 
description  or  demonstration  by  the  applicant 
if  it  routinely  makes  such  a  request  of  all 
applicanhi  in  the  same  job  category.  So,  for 


example,  it  would  not  be  permitted  for  an 
employer  to  request  that  an  applicant  with 
one  leg  demonstrate  his  ability  to  assemble 
small  parts  while  seated  at  a  table,  if  the 
employer  does  not  routinely  request  that  all 
apphcants  provide  such  ■  demonstration. 
An  employer  that  requires  an  applicant 
with  a  disability  to  demonstrate  how  he  or 
she  will  perform  a  job-related  function  must 
either  provide  the  reasonable  accommodation 
the  applicant  needs  to  perform  the  function  or 
permit  the  applicant  to  explain  how,  with  the 
accommodation,  he  or  she  will  perform  the 
function.  If  the  job-related  function  is  not  an 
essential  function,  the  employer  may  not 
exclude  the  applicant  with  a  disability 
because  of  the  applicant's  inability  to 
perform  that  functioa  Rather,  the  employer 
must  as  a  reasonable  accommodation,  either 
provide  an  accommodation  that  will  enable 
the  individual  to  perform  the  function, 
transfer  the  function  to  another  positioa  or 
exchange  the  function  for  one  the  applicant  is 
able  to  perform. 

An  employer  may  not  use  an  application 
form  that  lists  a  number  of  potentially 
disabling  impairments  and  ask  the  applicant 
to  check  any  of  the  impairments  he  or  she 
may  have.  In  addition,  as  noted  above,  an 
employer  may  not  ask  how  a  particular 
individual  became  disabled  or  the  prognosis 
of  the  individual's  disability.  The  employer  ia 
also  prohibited  from  asking  how  often  the 
individual  will  require  leave  for  treatment  or 
use  leave  as  a  result  of  incapacitation 
because  of  the  disability.  However,  the 
employer  may  state  the  attendance 
requirements  of  the  job  and  inquire  whether 
the  applicant  can  meet  them. 

An  employer  is  permitted  to  ask.  on  a  test 
armouncement  or  application  form,  that 
individuals  with  disabilities  who  will  require 
a  reasonable  accommodation  in  order  to  take 
the  test  so  inform  the  employer  within  a 
reasonable  established  time  period  prior  to 
the  administration  of  the  test  The  employer 
may  also  request  that  docimientation  of  the 
need  for  the  accommodation  accompany  the 
request  Requested  accommodations  may 
include  accessible  testing  sites,  modified 
testing  conditions  and  accessible  test 
formats.  (See  1 1630.11  Administration  of 
Tests). 

Physical  agility  tests  are  not  medical 
examinations  and  so  may  be  given  at  any 
point  in  the  application  or  employment 
process.  Such  tests  must  be  given  to  all 
similarly  situated  applicants  or  employees 
regardless  of  disability.  If  such  tests  screen 
out  or  tend  to  screen  out  an  individual  with  a 
disability  or  a  class  of  individuals  with 
disabilities,  the  employer  would  have  to 
demonstrate  that  the  test  is  job-related  and 
consistent  with  business  necessity  and  that 
performance  cannot  be  achieved  with 
reasonable  accommodation.  (See  9  1630.9 
Not  Making  Reasonable  Accommodation: 
Process  of  Determining  the  Appropriate 
Reasonable  Accommodation). 

As  previously  noted,  collecting  information 
and  Inviting  individuals  to  identify 
themselves  as  individuals  with  disabilities  as 
required  to  satisfy  the  affirmative  action 
requirements  of  Section  503  of  the 
Rehabilitation  Act  it  not  restricted  by  this 


part.  (See  }  1630.1  (b)  and  (c)  Ap 
and  Construction). 

Section  1630J4(b)    Employmem 
Examination 

An  employer  is  permitted  to  n 
offer  medical  examinations  befo 
employee  actually  starts  workinj 
employer  may  condition  the  offe 
employment  on  the  results  of  the 
examination,  provided  that  all  ei 
employees  in  the  same  job  categ 
subjected  to  such  an  examinatio: 
of  disability,  and  that  the  confidi 
requirements  specified  in  this  pa 

This  provision  recognizes  that 
industries,  such  as  air  transports 
construction,  applicants  for  certt 
are  chosen  on  the  basis  of  many 
including  physical  and  psycholo; 
some  of  which  may  be  identified 
of  post-offer  medical  examinatio 
prior  to  entry  on  duty.  Only  thosi 
who  meet  the  employer's  physici 
psychological  criteria  for  the  job. 
without  reasonable  accommodat 
qualified  to  receive  confirmed  of 
employment  and  begin  working. 

Medical  examinations  permitt< 
section  are  not  required  to  be  job 
consistent  with  business  necessi 
if  an  employer  withdraws  an  off« 
employment  because  the  medica 
examination  reveals  that  the  emj 
not  satisfy  certain  employment  c 
the  exclusionary  criteria  must  no 
or  tend  to  screen  out  an  individu. 
disability  or  a  class  of  individual 
disabilities,  or  they  must  be  job-t 
consistent  with  business  necessii 
the  showing  that  an  exclusionary 
job-related  and  consistent  with  b 
necessity,  the  employer  must  alsi 
demonstrate  that  there  is  no  reas 
accommodation  that  will  enable 
individual  with  a  disability  to  pe; 
essential  functions  of  the  job.  Set 
Report  at  59-«0;  Senate  Report  al 
Labor  Report  at  73-74;  House  Jud 
Report  at  43. 

As  an  example,  suppose  an  em 
makes  a  conditional  offer  of  emp 
an  applicant  and  it  is  an  essentii 
the  job  that  the  incumbent  be  avt 
work  every  day  for  the  next  thre( 
employment  entrance  examinafic 
reveals  that  the  applicant  has  a  d 
impairment  that  according  to  res 
medical  judgment  that  relies  on  t 
current  medical  knowledge,  will  i 
treatment  that  will  render  the  ap| 
unable  to  work  for  a  portion  of  th 
month  period.  Under  these  circun 
employer  would  be  able  to  wtthd 
employment  offer  without  violati; 

The  information  obtained  in  thi 
permitted  entrance  examination  ( 
to  be  treated  as  a  confidential  me 
and  may  only  be  used  in  a  mannc 
inconsistent  with  this  part  State 
compensation  laws  are  not  preen 
ADA  or  this  part.  These  laws  req 
collection  of  information  from  inc 
state  administrative  purposes  tha 
conflict  with  the  ADA  or  this  pari 
Consequently,  employers  or  othei 
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lal  disability.  Employer* 
pplicant's  ability  to 
lial  and  marginal  job 
rs,  though,  may  not  refuse 
with  a  disability  because 
bility  prevents  him  or  her 
irginal  functions.  See 
;  House  Labor  Report  at 
ary  Report  at  42-43. 
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example,  it  would  not  be  permitted  for  an 
employer  to  request  that  an  applicant  with 
one  leg  demonstrate  his  ability  to  assemble 
small  parts  while  seated  at  a  table,  if  the 
employer  does  not  routinely  request  that  all 
apphcants  provide  such  a  demonstration. 
An  employer  that  requires  an  applicant 
with  a  disability  to  demonstrate  how  he  or 
she  will  perform  a  job-related  function  must 
either  provide  the  reasonable  accommodation 
the  applicant  needs  to  perform  the  function  or 
permit  the  applicant  to  explain  how.  with  the 
accommodation,  he  or  she  will  perform  the 
function.  If  the  job-related  function  is  not  an 
essential  function,  the  employer  may  not 
exclude  the  applicant  with  a  disability 
because  of  the  applicant's  inability  to 
perform  that  function.  Rather,  the  employer 
must,  as  a  reasonable  accommodatioa  either 
provide  an  accommodation  that  will  enable 
the  individual  to  perform  the  functloa 
transfer  the  function  to  another  position,  or 
exchange  the  function  for  one  the  applicant  ia 
able  to  perform. 

An  employer  may  not  use  an  application 
form  that  lists  a  number  of  potentially 
disabling  impairments  and  ask  the  applicant 
to  check  any  of  the  impairments  he  or  she 
may  have  In  addition,  as  noted  above,  an 
employer  may  not  ask  how  a  particular 
individual  became  disabled  or  the  prognosis 
of  the  individual's  disability.  The  employer  is 
also  prohibited  from  asking  how  often  the 
individual  will  require  leave  for  treatment  or 
use  leave  as  a  result  of  incapacitation 
because  of  the  disabihty.  However,  the 
employer  may  state  the  attendance 
requirements  of  the  job  and  inquire  whether 
the  applicant  can  meet  them. 

An  employer  is  permitted  to  ask.  on  a  test 
announcement  or  application  form,  that 
individuals  with  dlsabilitiet  who  will  require 
a  reasonable  accommodation  in  order  to  take 
the  test  so  inform  the  employer  within  a 
reasonable  established  time  period  prior  to 
the  administration  of  the  test  The  employer 
may  also  request  that  documentation  of  the 
need  for  the  accommodation  accompany  the 
request.  Requested  accommodations  may 
include  accessible  testing  sites,  modified 
testing  conditions  and  accessible  test 
formaU.  (See  i  1S30.11  Administration  of 
Tests). 

Physical  agility  tests  are  not  medical 
examinations  and  so  may  be  given  at  any 
point  In  the  application  or  employment 
process.  Such  tests  must  be  given  to  all 
similarly  situated  applicants  or  employees 
regardless  of  disability.  If  such  tests  screen 
out  or  tend  to  screen  out  an  individual  with  a 
disability  or  a  class  of  individuals  with 
disabilities,  the  employer  would  have  to 
demonstrate  that  the  test  is  job-related  and 
consistent  with  business  necessity  and  that 
performance  cannot  be  achieved  with 
reasonable  accommodation.  (See  §  1630.9 
Not  Making  Reasonable  Accommodation: 
Process  of  Determining  the  Appropriate 
Reasonable  Accommodation). 

As  previously  noted,  collecting  information 
and  Inviting  individuals  to  identify 
themselves  as  individuals  with  disabilities  as 
required  to  satisfy  the  affirmative  action 
requirements  of  Section  503  of  the 
Rehabilitation  Act  is  not  restricted  by  this 


part.  (See  1 163ai  (b)  and  (c)  Applicability 
and  Construction), 

Section  1630.14(b)    Employment  Entrance 
Examination 

An  employer  is  permitted  to  require  post- 
offer  medical  examinations  before  the 
employee  actually  starts  working.  The 
employer  may  condition  the  offer  of 
employment  on  the  results  of  the 
examination,  provided  that  all  entering 
employees  in  the  same  job  category  are 
subjected  to  such  an  examination,  regardless 
of  disability,  and  that  the  confidentiality 
requirements  specified  in  this  part  are  met. 

'This  provision  recognizes  that  in  many 
industries,  luch  as  air  transportation  or 
construction,  applicants  for  certain  positions 
are  chosen  on  the  basis  of  many  factors 
including  physical  and  psychological  criteria, 
some  of  which  may  be  identified  as  a  result 
of  post-offer  medical  examinations  given 
prior  to  entry  on  duty.  Only  those  employees 
who  meet  the  employer's  physical  and 
psychological  criteria  for  the  job,  with  or 
without  reasonable  accommodation,  will  be 
qualified  to  receive  confirmed  offers  of 
employment  and  begin  working. 

Medical  examinations  permitted  by  this 
section  are  not  required  to  be  job-related  and 
consistent  with  business  necessity.  However, 
if  an  employer  withdraws  an  offer  of 
employment  because  the  medical 
examination  reveals  that  the  employee  does 
not  satisfy  certain  employment  criteria,  either 
the  exclusionary  criteria  must  not  screen  out 
or  tend  to  screen  out  an  individual  with  a 
disability  or  a  class  of  individuals  with 
disabilities,  or  they  must  be  job-related  and 
consistent  with  business  necessity.  Aa  part  of 
the  showing  that  an  exclusionary  criteria  is 
job-related  and  consistent  with  business 
necessity,  the  employer  must  also 
demonstrate  that  there  is  no  reasonable 
accommodation  that  will  enable  the 
individual  with  a  disabihty  to  perform  the 
essential  functions  of  the  job.  See  Conference 
Report  at  59-«0;  Senate  Report  at  39;  House 
Labor  Report  at  73-74;  House  Judiciary 
Report  at  43. 

As  an  example,  suppose  an  employer 
makes  a  conditional  offer  of  employment  to 
an  applicant  and  it  is  an  essential  function  of 
the  job  that  the  incumbent  be  available  to 
work  every  day  for  the  next  three  months.  An 
employment  entrance  examination  then 
reveals  that  the  applicant  has  a  disabling 
impairment  that,  according  to  reasonable 
medical  judgment  that  relies  on  the  most 
current  medical  knowledge,  will  require 
treatment  that  will  render  the  applicant 
unable  to  work  for  a  portion  of  the  three 
month  period.  Under  these  circumstances,  the 
employer  would  be  able  to  withdraw  the 
employment  offer  without  violating  this  part. 

The  information  obtained  in  the  course  of  a 
permitted  entrance  examination  or  inquiry  is 
to  be  treated  as  a  confidential  medical  record 
and  may  only  be  used  in  a  manner  not 
inconsistent  with  this  part  State  workers' 
compensation  laws  are  not  preempted  by  the 
ADA  or  this  part.  These  laws  require  the 
collection  of  information  from  individuals  for 
state  administrative  purposes  that  do  not 
conflict  with  the  ADA  or  this  part. 
Consequently,  employers  or  other  covered 


entities  may  submit  information  to  state 
workers'  compensation  offices  or  second 
injury  funds  in  accordance  with  state 
workers'  compensation  laws  without 
violating  this  part 

Consistent  with  this  section  and  with 
S  1630.ie(f)  of  this  part,  information  obUined 
in  the  course  of  a  permitted  entrance 
examination  or  inquiry  may  be  used  for 
insurance  purposes  described  in  S  1630.16(1). 

Section  1830. 14(c)    Examination  of 
Employees 

This  provision  permits  employers  to  make 
inquiries  or  require  medical  examinations 
(fitness  for  duty  exams)  when  there  is  a  need 
to  determine  whether  an  employee  is  still 
able  to  perform  the  essential  functions  of  his 
or  her  job.  The  provision  permits  employers 
or  other  covered  entities  to  make  inquiries  or 
require  medical  examinations  necessary  to 
the  reasonable  accommodation  process 
described  in  this  part.  This  provision  also 
permits  periodic  physicals  to  determine 
fitness  for  duty  or  other  medical  monitoring  if 
such  physicals  or  monitoring  are  required  by 
medical  standards  or  requirements 
established  by  Federal,  state,  or  local  law 
that  are  consistent  with  the  ADA  and  this 
part  (or  in  the  case  of  a  federal  standard, 
vdth  section  504  of  the  Rehabilitation  Act)  in 
that  they  are  job-related  and  consistent  with 
business  necessity. 

Such  standards  may  include  federal  safety 
regulations  that  regulate  bus  and  truck  driver 
qualifications,  as  well  as  laws  establishing 
medical  requirements  for  pilots  or  other  air 
transportation  personnel.  These  standards 
also  include  health  standards  promulgated 
pursuant  to  the  Occupational  Safety  and 
Health  Act  of  1970,  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  or  other 
similar  sfafufes  that  require  that  employees 
exposed  to  certain  toxic  and  hazardous 
substances  be  medically  monitored  at 
specific  intervals.  See  House  Labor  Report  at 
74-75. 

The  information  obtained  in  the  course  of 
such  examination  or  inquiries  is  to  be  treated 
as  a  confidential  medical  record  and  may 
only  be  used  in  a  manner  not  inconsistent 
with  this  part. 

Section  1630.14(d)    Other  Acceptable 
Examinations  and  Inquiries 

Part  1630  permits  voluntary  medical 
examinations,  including  voluntary  medical 
histories,  as  part  of  employee  health 
programs.  These  programs  often  include,  for 
example,  medical  screening  for  high  blood 
pressure,  weight  control  counseling,  and 
cancer  detection.  Voluntary  activities,  such 
as  blood  pressure  monitoring  and  the 
administering  of  prescription  drugs,  such  as 
insuhn,  are  also  permitted.  It  should  be  noted, 
however,  that  the  medical  records  developed 
in  the  course  of  such  activities  must  be 
maintained  in  the  confidential  manner 
required  by  this  part  and  must  not  be  used  for 
any  purprase  in  violation  of  this  part,  such  as 
limiting  health  insurance  eligibility.  House 
Labor  Report  at  75;  House  Judiciary  Report  at 
43-44. 

Section  1830.15    Defenses 

The  section  on  defenses  in  part  1630  is  not 
intended  to  be  exhaustive.  However,  H  is 


intended  to  inform  employers  of  some  of  the 
potential  defenses  available  to  a  charge  of 
discrimination  under  the  ADA  and  this  part 

Section  1830.15(a)    Disparate  Treatment 
Defenses 

The  "traditional"  defense  to  a  charge  of 
disparate  treatment  under  title  VIL  as 
expressed  in  McDonnell  Douglas  Corp.  v. 
Green,  411  US.  792  (1973),  Texas  Department 
of  Community  Affairs  v.  Burdine,  450  U.S.  248 
(1981).  and  their  progeny,  may  be  applicable 
to  charges  of  disparate  treatment  brought 
under  the  ADA.  See  Prewitt  v.  US.  Postal 
Sen/ice,  662  F.2d  292  (5th  Cir.  ISSl).  Disparate 
treatment  means,  with  respect  to  title  I  of  the 
ADA,  that  an  individual  was  treated 
differently  on  the  basis  of  his  or  her 
disability.  For  example,  disparate  treatment 
has  occurred  where  an  employer  excludes  an 
employee  with  a  severe  facial  disfigurement 
from  staff  meetings  because  the  employer 
does  not  like  to  look  at  the  employee.  "The 
individual  is  being  treated  differently 
because  of  the  employer's  attitude  towards 
his  or  her  perceived  disability.  Disparate 
treatment  has  also  occurred  where  an 
employer  has  a  policy  of  not  hiring 
individuals  with  AIDS  regardless  of  the 
individuals'  qualifications. 

The  crux  of  the  defense  to  this  type  of 
charge  is  that  the  individual  was  treated 
differently  not  because  of  his  or  her  disability 
but  for  a  legitimate  nondiscriminatory  reason 
such  as  poor  performance  unrelated  to  the 
individual's  disability.  The  fact  that  the 
individual's  disability  ia  not  covered  by  the 
employer's  current  insurance  plan  or  would 
cause  the  employer's  insurance  premiums  or 
workers'  compensation  costs  to  increase, 
would  not  be  a  legitimate  nondiscriminatory 
reason  justifying  disparate  treatment  of  an 
individual  with  a  disability.  Senate  Report  at 
85;  House  Labor  Report  at  136  and  House 
Judiciary  Report  at  70.  The  defense  of  a 
legitimate  nondiscriminatory  reason  is 
rebutted  If  the  alleged  nondiscriminatory 
reason  is  shown  to  be  pretextuaL 

Section  1630. 15  (b)  and  (c)    Disparate  Impact 
Defenses 

Disparate  impact  means,  with  respect  to 
title  I  of  the  ADA  and  this  part  that 
uniformly  applied  criteria  have  an  adverse 
impact  on  an  individual  with  a  disability  or  a 
disproportionately  negative  impact  on  a  class 
of  individuals  with  disabilities.  Section 
1630.15(b)  clarifies  that  an  employer  may  use 
selection  criteria  that  have  such  a  disparate 
impact  i.e.,  that  screen  out  or  tend  to  screen 
out  an  individual  with  a  disability  or  a  class 
of  individuals  with  disabilities  only  when 
they  are  job-related  and  consistent  with 
business  necessity. 

For  example,  an  employer  interviews  two 
candidates  for  a  position,  one  of  whom  is 
blind.  Both  are  equally  qualified.  The 
employer  decides  that  while  it  is  not  essential 
to  the  job  it  would  be  convenient  to  have  an 
employee  who  has  a  driver's  license  and  so 
could  occasionally  be  asked  to  run  errands 
by  car.  The  employer  hires  the  individual 
who  is  sighted  because  this  individual  has  a 
driver's  license.  This  is  an  example  of  a 
uniformly  applied  criterion,  having  a  driver'a 
permit,  that  acreena  out  aa  individual  who 


35752 


Federal  Register  /  Vol.  56.  No.  144  /  Friday.  July  20.  1991  /  Rules  and  Regulations 


has  a  disability  that  makes  it  impossible  to 
obtain  a  driver's  pennit  The  employer  would, 
thus,  have  to  show  that  this  criterion  is  job- 
related  and  consistent  with  business 
necessity.  See  House  Labor  Report  at  55. 

However,  even  if  the  criterion  is  job-related 
and  consistent  with  business  necessity,  an 
employer  could  not  exclude  an  individual 
%vith  a  disability  if  the  criterion  could  be  met 
or  job  performance  accomplished  with  a 
reasonable  accommodation.  For  example, 
suppose  an  employer  requires,  as  part  of  its 
application  process,  an  interview  that  is  job- 
related  and  consistent  with  business 
necessity.  The  employer  would  not  be  able  to 
refuse  to  hire  a  hearing  impaired  applicant 
because  he  or  she  could  not  be  interviewed. 
This  is  so  because  an  interpreter  could  be 
provided  as  a  reasonable  accommodation 
that  would  allow  the  individual  to  be 
interviewed,  and  thus  satisfy  the  selection 
criterion. 

With  regard  to  safety  requirements  that 
screen  out  or  tend  to  screen  out  an  individual 
with  a  disability  or  a  class  of  individuals  with 
disabilities,  an  employer  must  demonstrate 
that  the  requirement,  as  applied  to  the 
individual,  satisfies  the  "direct  threat" 
standard  in  S  1630.2(r)  in  order  to  show  that 
the  requirement  is  job-related  and  consistent 
with  business  necessity. 

Section  1630.15(c)  clarifies  that  there  may 
be  uniformly  applied  standards,  criteria  and 
policies  not  relating  to  selection  that  may 
also  screen  out  or  tend  to  screen  out  an 
individual  with  a  disability  or  a  class  of 
individuals  with  disabilities.  Like  selection 
criteria  that  have  a  disparate  impact,  non- 
selection  criteria  having  such  an  impact  may 
also  have  to  be  job-related  and  consistent 
with  business  necessity,  subject  to 
consideration  of  reasonable  accommodation. 

It  should  be  noted,  however,  that  some 
uniformly  applied  employment  policies  or 
practices,  such  as  leave  policies,  are  not 
subject  to  challenge  under  the  adverse  impact 
theory.  "No-leave"  policies  [e.g..  no  leave 
during  the  first  six  months  of  employment) 
are  likewise  not  subject  to  challenge  under 
the  adverse  impact  theory.  However,  an 
employer,  in  spite  of  its  "no-leave"  policy, 
may,  in  appropriate  circumstances,  have  to 
consider  the  provision  of  leave  to  an 
employee  with  a  disability  as  a  reasonable 
accommodation,  unless  the  provision  of  leave 
would  impose  an  undue  hardship.  See 
discussion  at  S  1630.5  Limiting,  Segregating 
and  Classifying,  and  S  1630.10  Qualification 
Standards.  Tests,  and  Other  Selection 
Criteria. 

Section  1630.15(d)    Defense  to  Not  Making 
Reasonable  AccommodaUon 

An  employer  or  other  covered  entity 
alleged  to  have  discriminated  because  it  did 
not  make  a  reasonable  accommodation,  as 
required  by  this  part,  may  offer  as  a  defense 
that  it  would  have  been  an  undue  hardship  to 
make  the  accommodation. 

It  should  be  noted,  however,  that  an 
employer  cannot  simply  assert  that  a  needed 
accommodation  will  cause  it  undue  hardship, 
as  defined  in  S  1630.2(p).  and  thereupon  bo 
relieved  of  the  duty  to  provide 
accommodation.  Rather,  an  employer  will 
have  to  present  evidence  and  demonstrate 


that  the  accommodation  will,  in  fact,  cause  it 
undue  hardship.  Whether  a  particular 
accommodation  will  impose  an  undue 
hardship  for  a  particular  employer  is 
determined  on  a  case  by  case  basis. 
Consequently,  an  accommodation  that  poses 
an  undue  hardship  for  one  employer  at  a 
particular  time  may  not  pose  an  undue 
hardship  for  another  employer,  or  even  for 
the  same  employer  at  another  time.  Likzvdse. 
an  accommodation  that  poses  an  undue 
hardship  for  one  employer  in  a  particular  job 
setting,  such  as  a  temporary  construction 
worksite,  may  not  pose  an  undue  hardship  for 
another  employer,  or  even  for  the  same 
employer  at  a  permanent  worksite.  See 
House  Judiciary  Report  at  42. 

The  concept  of  undue  hardship  that  has 
evolved  under  Section  504  of  the 
Rehabilitation  Act  and  is  embodied  in  this 
part  is  unlike  the  "undue  hardship"  defense 
associated  with  the  provision  of  religious 
accommodation  under  title  VII  of  the  Civil 
Rights  Act  of  1964.  To  demonstrate  undue 
hardship  pursuant  to  the  ADA  and  this  part, 
an  employer  must  show  substantially  more 
difficulty  or  expense  than  would  be  heeded  to 
satisfy  the  "de  minimis"  title  VII  standard  of 
undue  hardship.  For  example,  to  demonstrate 
that  the  cost  of  an  accommodation  pcses  an 
undue  hardship,  an  employer  would  have  to 
show  that  the  cost  is  undue  as  compared  to 
the  employer's  budget.  Simply  comparing  the 
cost  of  the  accommodation  to  the  salary  of 
the  individual  with  a  disability  in  need  of  the 
accommodation  will  not  suffice.  Moreover, 
even  if  it  is  determined  that  the  cost  of  an 
accommodation  would  unduly  burden  an 
employer,  the  employer  cannot  avoid  making 
the  accommodation  if  the  individual  with  a 
disability  can  arrange  to  cover  that  portion  of 
the  cost  that  rises  to  the  undue  hardship 
level,  or  can  otherwise  arrange  to  provide  the 
accommodation.  Under  such  circumstances, 
the  necessary  accommodation  would  no 
longer  pose  an  undue  hardship.  See  Senate 
Report  at  38;  House  Labor  Report  at  ea-e9; 
House  Judiciary  Report  at  40-41. 

Excessive  cost  Is  only  one  of  several 
possible  bases  upon  which  an  employer 
might  be  able  to  demonstrate  undue  hardship. 
Alternatively,  for  example,  an  employer 
could  demonstrate  that  the  provision  of  a 
particular  accommodation  would  be  unduly 
disruptive  to  its  other  employees  or  to  the 
functioning  of  its  business.  The  terms  of  a 
collective  bargaining  agreement  may  be 
relevant  to  this  determination  By  way  cf 
illustration,  an  employer  would  likely  be  able 
to  show  undue  hardship  if  the  employer  could 
show  that  the  requested  accommodation  of 
the  upward  adjustment  of  the  business' 
thermostat  would  result  in  it  becoming 
unduly  hot  for  its  other  employees,  or  for  its 
patrons  or  customers.  The  employer  would 
thus  not  have  to  provide  this  accommodation. 
However,  if  there  were  an  alternate 
accommodation  that  would  not  result  in 
undue  hardship,  the  employer  would  have  to 
provide  that  accommodation. 

It  should  be  noted,  moreover,  that  the 
employer  would  not  be  able  to  show  undue 
hardship  if  the  disruption  to  its  employees 
were  the  result  of  those  employees  fears  or 
prejudices  toward  the  individual's  disabiUty 
and  not  the  result  of  the  provision  of  the 


accommodation.  Nor  would  the  employer  be 
able  to  demonstrate  undue  hardship  by 
showing  that  the  provision  of  the 
accommodation  has  a  negative  impact  on  the 
morale  of  Its  other  employees  bcit  not  on  the 
ability  of  these  employees  to  perform  their 
jobs. 

Section  1630.15(e)    Defense— Conflicting 
Federal  Laws  and  Regulations 

There  are  several  Federal  laws  and 
regulations  that  address  medical  standards 
and  safety  requirements.  If  the  alleged 
discriminatory  action  was  taken  in 
compliance  with  another  Federal  law  or 
regulation,  the  employer  may  offer  its 
obligation  to  comply  with  the  conflicting 
standard  as  a  defense.  The  employer's 
defense  of  a  conflicting  Federal  requirement 
or  regulation  may  be  rebutted  by  a  showing 
of  pretext,  or  by  showing  that  the  Federal 
standard  did  not  require  the  discriminatory 
action,  or  that  there  was  a  nonexclusionary 
means  to  comply  with  the  standard  that 
would  not  conflict  with  this  part.  See  House 
Labor  Report  at  74. 

Section  1830.16 
Permitted 


Specific  Activities 


Section  1630.16(a)    Religious  Entities 

Religious  organizations  are  not  exempt 
from  title  I  of  the  ADA  or  this  part.  A 
religious  corporation,  association, 
educational  institution,  or  society  may  give  a 
preference  in  employment  to  individuals  of 
the  particular  religion,  and  may  require  that 
applicants  and  employees  conform  to  the 
religious  tenets  of  the  organization.  However, 
a  religious  organization  may  not  discriminate 
against  an  individual  who  satisfies  the 
permitted  religious  criteria  because  that 
individual  is  disabled.  The  religious  entity,  in 
other  words,  is  required  to  consider  qualified 
individuals  with  disabilities  who  satisfy  the 
permitted  religious  criteria  on  an  equal  basis 
with  qualified  individuals  without  disabilities 
who  simil.irly  satisfy  the  religious  criteria. 
See  Senate  Report  at  42.  House  Labor  Report 
at  76-77;  House  Judiciary  Report  at  46. 

Section  1630 16(b)    Regulation  of  Alcohol 
and  Drugs 

This  pro\  ision  permits  employers  to 
establish  or  comply  with  certain  standards 
regulating  the  use  of  drugs  and  alcohol  in  the 
workplace.  It  also  allows  employers  to  hold 
alcoholics  and  persons  who  engage  in  the 
illegal  use  of  drugs  to  the  same  performance 
and  conduct  standards  to  which  it  holds  all  of 
its  other  employees.  Individuals  disabled  by 
alcoholism  are  entitled  to  the  same 
protections  accorded  other  individuals  with 
disabihties  under  this  part.  As  noted  above. 
Individuals  currently  engaging  in  the  illegal 
use  of  drugs  are  not  individuals  with 
disabilities  for  purposes  of  part  1630  when 
the  employer  acts  on  the  basis  of  such  usa. 

Section  1630.16(c)    Drug  Testing 

This  provision  reflects  title  I's  neutrality 
toward  testing  for  the  illegal  use  of  drugs. 
Such  drug  tests  are  neither  encouraged, 
authorized  nor  prohibited.  The  results  of  such 
drug  tests  may  be  used  as  a  basis  for 
disciplinary  action.  Tests  for  the  illegal  use  of 


drugs  are  not  considered  medic 
examinations  for  purposes  of  tl 
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controlled  substance  that  has  b 
prescribed  for  a  particular  med 
this  information  is  to  be  treatec 
confidential  medical  record.  Se 
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Communicable  Diseases:  Food 

This  provision  addressing  fo< 
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the  particular  situation  of  accoi 
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diseases  that  are  transmitted  tt 
handling  of  food.  The  Departm) 
end  Human  Services  is  to  prepi 
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If  no  such  reasonable  accomi 
possible,  the  employer  may  refv 
or  to  continue  to  assign  the  indi 
position  involving  food  handlin 
that  if  such  an  individual  is  an  i 
food  handling  position  the  empi 
required  to  hire  the  individual. ', 
the  Individual  is  a  current  empI 
employer  would  be  required  to 
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which  the  individual  is  quahfiei 
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Threat). 

Section  1830.18(f)    Health  Inai 
Insurance,  and  Other  Benefit  Pi 

This  provision  is  a  limited  ex 
is  only  applicable  to  those  who 
sponsor,  observe  or  administer 
such  as  health  and  life  Insuranc 
does  not  apply  to  those  who  est 
sponsor,  observe  or  administer 
involving  benefits,  such  as  liabi 
plans. 

The  purpose  of  this  provision 
the  development  and  administri 
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principles  of  risk  assessment.  T 
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accommodation.  Nor  would  the  employer  be 
able  to  demonstrate  undue  hardship  by 
showing  that  the  provision  of  the 
accommodation  has  a  negative  impact  on  the 
morale  of  its  other  employees  bat  not  on  the 
ability  of  these  employees  to  perform  their 
jobs. 

Section  1630.15(e)    Defense— Conflicting 
Federal  Laws  and  Regulations 

There  are  several  Federal  laws  and 
regulations  that  address  medical  standards 
and  safety  requirements.  If  the  alleged 
discriminatory  action  was  taken  in 
compliance  with  another  Federal  law  or 
regulation,  the  employer  may  offer  its 
obligation  to  comply  with  the  conflicting 
standard  as  a  defense.  The  employer's 
defense  of  a  conflicting  Federal  requirement 
or  regulation  may  be  rebutted  by  a  showing 
of  pretext,  or  by  showing  that  the  Federal 
standard  did  not  require  the  discriminatory 
action,  or  that  there  was  a  nonexclusionary 
means  to  comply  with  the  standard  that 
would  not  conflict  with  this  part.  See  House 
Labor  Report  at  74. 

Section  1830.16 
Permitted 


Specific  Activities 


Section  1630.161a)    Rvligious  Entities 

Religious  organizations  are  not  exempt 
from  title  I  of  the  ADA  or  this  part.  A 
religious  corporation,  association, 
educational  institution,  or  society  may  give  a 
preference  in  employment  to  individuals  of 
the  particular  religion,  and  may  require  that 
applicants  and  employees  conform  to  the 
religious  tenets  of  the  organization.  However, 
a  religious  organization  may  not  discriminate 
against  an  individual  who  satisfies  the 
permitted  religious  criteria  because  that 
individual  is  disabled.  The  religious  entity,  in 
other  words,  is  required  to  consider  qualified 
individuals  with  disabilities  who  satisfy  the 
permitted  religious  criteria  on  an  equal  basis 
with  qualiHed  individuals  without  disabilities 
who  simil.srly  satisfy  the  religious  criteria. 
See  Senate  Report  at  42  House  Labor  Report 
at  76-77;  House  Judiciary  Report  at  4a 

Section  1630.16(b)    Regulation  of  Alcohol 
and  Drugs 

This  pro\  ision  permits  employers  to 
establish  or  comply  with  certain  standards 
regulating  the  use  of  drugs  and  alcohol  in  the 
workplace.  It  also  allows  employers  to  hold 
alcoholics  and  persons  who  engage  in  the 
illegal  use  of  drugs  to  the  same  performance 
and  conduct  standards  to  which  it  holds  all  of 
its  other  employees.  Individuals  disabled  by 
alcoholism  are  entitled  to  the  same 
protections  accorded  other  individuals  with 
disabilities  under  this  part.  As  noted  above. 
Individuals  currently  engaging  in  the  illegal 
use  of  drugs  are  not  individuals  with 
disabilities  for  purposes  of  part  1630  when 
the  employer  acts  on  the  basis  of  such  use. 

Section  1630.16(c)    Drug  Testing 

This  provision  reflects  title  I's  neutrality 
toward  testing  for  the  illegal  use  of  drugs. 
Such  drug  tests  are  neither  encouraged, 
authorized  nor  prohibited  The  results  of  such 
drug  tests  may  be  used  as  a  basis  for 
disciplinary  action.  Tests  for  the  illegal  use  of 


dnigs  are  not  considered  medical 
examinations  for  purposes  of  this  part  If  the 
results  reveal  information  about  an 
individual's  medical  condition  beyond 
whether  the  Individual  is  currently  engagtng 
in  the  illegal  use  of  drugs,  this  additional 
information  is  to  be  treated  as  a  confidential 
medical  record.  For  example,  if  a  test  for  the 
illegal  use  of  drugs  reveals  the  presence  of  a 
controlled  substance  that  has  been  lawfully 
prescribed  for  a  particular  medical  condition, 
this  information  is  to  be  treated  as  a 
confldential  medical  record.  See  House  Labor 
Report  at  79;  House  ludiciary  Report  at  47. 

Section  1690.16(e)    Infectious  and 
Communicable  Diseases;  Food  Handling  Jobs 

This  provision  addressing  food  handling 
jobs  applies  the  "direct  threat"  analysis  to 
the  particular  situation  of  accommodating 
individuals  with  infectious  or  communicable 
diseases  that  are  transmitted  through  the 
handling  of  food.  The  Department  of  Health 
and  Human  Services  is  to  prepare  a  list  of 
infectious  and  communicable  diseases  that 
are  transmitted  through  the  handling  of  food. 
If  an  Individual  with  a  disability  has  one  of 
the  listed  diseases  and  works  in  or  applies 
for  a  position  In  food  handling,  the  employer 
must  detemine  whether  there  is  a  reasonable 
accommodation  that  will  eliminate  the  risk  of 
transmitting  the  disease  through  the  handling 
of  food.  If  there  is  an  accommodation  that 
will  not  pose  an  undue  hardship,  and  that 
will  prevent  the  transmission  of  the  disease 
through  the  handling  of  food,  the  employer 
must  provide  the  accommodation  to  the 
individuaL  The  employer,  under  these 
circumstances,  would  not  be  permitted  to 
discriminate  against  the  individual  because 
of  the  need  to  provide  the  reasonable 
accommodation  and  would  be  required  to 
maintain  the  individual  in  the  food  handling 
job. 

If  no  such  reasonable  accommodation  is 
possible,  the  employer  may  refuse  to  assign, 
or  to  continue  to  assign  the  individual  to  a 
position  involving  food  handling.  This  means 
that  if  such  an  individual  is  an  applicant  for  a 
food  handling  position  the  employer  is  not 
required  to  hire  the  Individual.  However,  if 
the  individual  is  a  current  employee,  the 
employer  would  be  required  to  consider  the 
accommodation  of  reassignment  to  a  vacant 
position  not  involving  food  handling  for 
which  the  individual  is  qualified.  Conference 
Report  at  Sl-63.  (See  i  ie30.2(r)  Direct 
Threat). 

Section  1630.18(f)    Health  Insurance,  Life 
Insurance,  and  Other  Benefit  Plana 

This  provision  is  a  limited  exemption  that 
is  only  applicable  to  those  who  establish, 
sponsor,  observe  or  administer  benefit  plans, 
such  as  health  and  life  insurance  plana.  It 
does  not  apply  to  those  who  establish, 
sponsor,  observe  or  administer  plans  not 
involving  benefits,  such  as  liability  insurance 
plana. 

The  purpose  of  this  provision  is  to  permit 
the  development  and  administration  of 
benefit  plans  in  accordance  with  accepted 
principles  of  risk  assessment.  This  provision 
is  not  intended  to  disrupt  the  current 
regulatory  structure  for  self-insured 
employers.  These  employers  may  establish. 


sponsor,  observe,  or  administer  the  terms  of  a 
bona  fide  benefit  plan  not  subject  to  state 
laws  that  regulate  insurance.  This  provision 
it  also  not  intended  to  disrupt  the  current 
nature  of  Insurance  underwriting,  or  current 
insurance  industry  practices  in  sales, 
underwriting,  pricing,  administrative  and 
other  services,  claims  and  similar  insurance 
related  activities  based  on  classification  of 
risks  as  regulated  by  the  States. 

The  activities  permitted  by  this  provision 
do  not  violate  part  1630  even  if  they  result  in 
limitations  on  individuals  with  disabilities, 
provided  that  these  activities  are  not  used  as 
a  subterfuge  to  evade  the  purposes  of  this 
part  Whether  or  not  these  activities  are 
being  used  at  a  subterfuge  is  to  be 
determined  without  regard  to  the  date  the 
insurance  plan  or  employee  benefit  plan  waa 
adopted. 

However,  an  employer  or  other  covered 
entity  cannot  deny  a  qualified  individual  with 
a  disability  equal  access  to  insurance  or 
subject  a  qualified  individual  with  a 
disability  to  different  terms  or  conditions  of 
insurance  bated  on  disability  alone,  if  the 
disability  does  not  pose  increased  risks.  Part 
1630  requires  that  decisions  not  based  on  risk 
classiflcation  be  made  in  conformity  with 
non-discrimination  requirements.  See  Senate 
Report  at  64-68;  House  Labor  Report  at  136- 
138;  House  Judiciary  Report  at  70-71.  See  the 
discussion  of  {  1630.5  Limiting,  Segregating 
and  Classifying. 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Parte  1602  and  1627 

Recordkeeping  and  Reporting  Under 
Title  VII  and  the  ADA 

AOENCY:  Equal  Employment  Opportunity 
Commission  (EEOC). 
action:  Final  rule. 

summary:  This  final  rule  is  based  on 
two  separate  Notices  of  Proposed 
Rulemaking  (NPRM)  published  on 
February  13, 1989  (54  FR  6551),  and 
March  5, 1991  (56  FR  9185).  This  final 
rule  amends  29  CFR  part  1602.  EEOC's 
regulations  on  Recordkeeping  and 
Reporting  under  title  VII  of  the  Civil 
Rights  Act  of  1964  (title  VII),  to  add 
recordkeeping  requirements  under  the 
Americans  with  Disabilities  Act  of  1990 
(ADA).  It  increases  the  records  retention 
period  required  in  part  1602  for  title  VII 
and  the  ADA  from  6  months  to  one  year. 
The  Commission  also  is  adding  a  new 
subpart  R  to  part  1602.  29  CFR  1602.56, 
that  will  clarify  that  the  Commission  has 
the  authority  to  Investigate  persons  to 
determine  whether  they  comply  with  the 
reporting  or  recordkeeping  requirements 
of  part  1602.  In  addition,  the 
Commission  is  making  several  minor 
changes  to  ii  1802.7  and  1602.ia 


The  Commission  also  is  deleting 
S  1602.14(b)  of  iU  title  Vll  recordkeeping 
regulations,  which  provides  that  the 
S  1602  recordkeeping  requirements  do 
not  apply  to  temporary  or  seasonal 
positions.  Information  regarding  such 
employees  now  must  be  reported  on 
Standard  Form  100  on  September  30  of 
each  year,  in  the  same  fashion  as 
information  regarding  permanent 
employees  is  reported.  Similariy,  the 
Commission  is  deleting  {  {  ie27.3(b)  and 
1627.4(a)(2)  of  the  Age  Discrimination  in 
Employment  Act  recordkeeping 
regulations,  which  provide  for  a  90-day 
retention  period  for  temporary  positions, 
and  is  clarifying  the  mandatory  nature 
of  such  recordkeeping.  The  Conunission 
is  not  issuing  a  final  rule  on  proposed 
S  1602.57  at  this  time. 

EFFEC71VC  DATC  August  26. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Thomas ).  Schlageter,  Acting  Assistant 
Legal  Counsel,  Grace  C  Kanniol, 
General  Attorney,  or  Wendy  Adams, 
General  Attorney,  at  (202)  663-4669 
(voice)  or  (202)  66^-4399  (TDD). 

SUPPLSMCNTARY  IHFORMATtON:  The 
Commission  received  nine  comments  in 
response  to  the  NPRM  published  in  the 
March  5, 1991  Federal  Register  on 
Recordkeeping  and  Reporting  under  title 
Vn  and  the  ADA.  The  comments 
responded  to  the  invitation  in  the 
preamble  of  the  NPRM  for  comment  on 
whether  there  should  t>e  a  reporting 
requirement  under  the  ADA,  how  the 
reported  information  should  be  used, 
and  how  it  should  be  collected.  Four 
comments  recommended  that  there  be  a 
reporting  requirement  although  one  of 
them  suggested  that  it  be  collected  by 
sampling  rather  than  universal 
reporting.  Five  comments  opposed  any 
new  reporting  requirements  on  the 
grounds  of  administrative  burden.  One 
of  these  suggested  that  no  reporting 
requirement  be  imposed  at  this  time,  but 
that  the  need  for  reporting  be  reassessed 
at  a  later  date.  Another  of  these  argued 
that  if  a  reporting  requirement  is 
necessary,  it  should  be  accomplished  by 
using  the  existing  EEO-1  rather  than  a 
separate  report,  should  be  collected  by 
both  employer  visual  identification  and 
employee  self-identification,  and  should 
be  used  to  monitor  the  impact  of  the 
ADA  and  to  doctunent  utilization  of 
persons  with  disabilities,  not  for 
affirmative  action  purposes.  The 
Commission  is  continuing  its 
consideration  of  possible  reporting 
requirements  under  the  ADA  and  will 
confer  with  the  Department  of  Labor, 
and  any  other  affected  federal  agency, 
to  discuss  whether  a  reporting 
requirement  would  be  appropriate  tmder 
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the  ADA.  If  it  concludes  that  a  reporting 
requirement  may  be  appropriate,  it  will 
issue  an  NPRM. 

The  Commission  received  over  20 
comments  in  response  to  the  February 
13. 1989  NPRM.  While  this  preamble 
does  not  address  each  individual 
comment,  it  addresses  the  most 
significant  issues  raised  in  the 
comments.  Current  9  1602.7  concerns  the 
filing  of  Standard  Form  100.  and  has 
been  interpreted  in  conjunction  with  the 
instructions  accompanying  the  form.  In 
order  to  clarify  which  of  the  employers 
that  are  subject  to  title  VII  must  file  the 
report,  the  Commission  has  incorporated 
some  of  the  information  that  is 
contained  in  the  instructions  into 
S  1602.7. 

Current  S  1602.14  provides  that 
personnel  or  employment  records  made 
or  kept  by  an  employer  shall  be 
preserved  by  the  employer  for  a  period 
of  six  months  from  the  date  of  the 
making  of  the  record  or  of  the  personnel 
action  involved,  whichever  is  later.  This 
requirement  was  promulgated  before 
title  VII  was  amended  in  1972  to  change 
the  time  limit  for  filing  a  charge  from  90 
days  to  180  days  (or.  in  some  instances, 
to  300  days).  Requiring  an  employer  or 
labor  organization  to  maintain  records 
for  six  months  when  the  charge  filing 
limit  was  90  days  ensured  that  all 
applicable  records  were  kept.  Due  to  the 
lengthening  of  the  filing  period, 
however,  it  no  longer  is  true  that 
employers  or  labor  organizations 
necessarily  will  have  retained  records 
until  the  title  VD  filing  period  expires. 
Under  the  current  regulation,  an 
employer  or  labor  organization  may 
have  already  lawfully  destroyed  its 
employment  records  before  it  is  notified 
that  a  charge  has  been  filed.  Moreover, 
a  one  year  retention  period  for 
employers  and  labor  organizations 
subject  to  title  VII  and  the  ADA  will 
make  the  records  retention  period  the 
same  as  that  required  by  the 
Commission's  regulations  under  the  Age 
Discrimination  in  Employment  Act,  29 
use.  621  et seq.  (ADEA),  29 CFR 
1627.3(b)(1)  and  1627.4(a)(1).  This 
uniform  retention  period  will  simplify 
and  clarify  recordkeeping  for  employers 
who  are  also  subject  to  the  ADEA. 

In  order  to  promote  efficiency  and  to 
eliminate  confusion  as  to  recordkeeping 
requirements  regarding  temporary  and 
seasonal  employees,  the  Commission  is 
deleting  $  1602.14(b)  which  provides  that 
the  part  1602  recordkeeping 
requirements  do  not  apply  to  temporary 
or  seasonal  positions.  Similarly,  the 
Commission  is  deleting  SS  1627.3(b)(3) 
and  1627.4(a)(2)  of  the  ADEA 
recordkeeping  regulations,  which 


provide  for  a  90  day  records  retention 
period  for  temporary  positions,  and  is 
clarifying  the  mandatory  nature  of  such 
recordkeeping.  These  changes  will 
require  employers  to  retain  records  on 
all  employees,  permanent  and 
temporary,  for  a  one  year  period.  They 
will,  however,  impose  a  new 
recordkeeping  requirement  only  on  the 
relatively  few  employers  who  are  not 
subject  to  the  recordkeeping  provisions 
of  the  ADEA. 

Section  709(c)  of  title  VII.  42  U.S.C. 
2000e-8(c),  provides,  inter  alia,  that  any 
person  who  fails  to  maintain 
information  as  required  by  that 
subsection  and  by  Commission 
regulations  may.  upon  application  of  the 
Commission  or  the  Attorney  General  in 
a  case  involving  a  government, 
governmental  agency  or  political 
subdivision,  be  ordered  to  comply  by  the 
appropriate  United  States  district  court. 
At  present.  Commission  regulations  do 
not  explicitly  provide  that  the 
Commission  may  conduct  an 
investigation  when  it  has  reason  to 
believe  an  employer  or  other  entity 
subject  to  title  VII  has  failed  to  comply 
with  the  recordkeeping  requirements  of 
part  1602.  as  when,  for  example,  an 
employer  does  not  provide  the  required 
recordkeeping  information  to  the 
Commission.  The  Commission  is  adding 
S  1602.56  to  give  clear  notice  of  its 
authority  to  enforce  section  709(c)  of 
title  VII.  The  addition  of  this  section  is 
consistent  with  the  Commission's 
authority  to  issue  suitable  procedural 
regulations  to  carry  out  the  provisions  of 
tide  VII.  42  U.S.C.  2000e-12(a).  and  is  an 
appropriate  procedural  mechanism  for 
investigating  apparent  violations  of 
those  provisions. 

The  revisions  to  S  1602.7  change  the 
annual  Standard  Form  100  reporting 
date  from  March  31  to  September  30.  By 
changing  the  reporting  date  the 
Commission  also  is  changing  the  dates 
for  which  the  information  should  be 
reported,  i.e..  from  the  three  months 
preceding  March  31.  to  the  three  months 
preceding  September  30.  Any  employer 
that  has  received  permission  to  use  a 
different  period  for  reporting  may 
continue  to  use  that  approved  period. 
The  Commission  has  determined  that 
this  change  will  result  in  a  reporting 
date  that  is  less  affected  by  the 
variation  in  seasonal  employment,  such 
as  employment  in  the  construction 
industry,  than  the  present  date  and  will 
provide  employment  figures  which 
reflect  annual  average  employment 
more  closely  than  the  present  date  does. 
This  change  will  not  affect  the  date  by 
which  employers  must  report  VETS 
information  to  the  United  States 


Department  of  Labor,  as  the  VETS  data 
and  the  Standard  Form  100  data  are 
processed  separately.  The  revisions  also 
change  the  address  for  obtaining 
necessary  reporting  supplies  from 
"Jeffersonville.  Indiana"  to  "the 
Commission  or  its  delegate." 

The  revision  to  8  1602.10  deletes  the 
reference  to  "section  4(c)  of  the 
instructions"  and  substitutes  "section  5 
of  the  instructions."  "Hie  reference  to  the 
100  employee  jurisdictional  test  of 
section  701(b)  of  title  VII  is  deleted  since 
the  number  of  employees  required  for  an 
employer  to  be  subject  to  title  VII  now  is 
15  or  more.  This  change  in  no  way 
affects  the  present  Standard  Form  100 
reporting  requirement  of  100  or  more 
employees  that  is  set  out  in  the 
instructions  accompanying  the  form  and 
now  is  made  explicit  in  the  regulation. 
In  order  to  provide  a  mechanism  for 
those  subject  to  the  reporting 
requirements  to  seek  a  change  in  the 
reporting  date  or  the  date  by  which  data 
should  be  reported,  the  Commission  has 
revised  S  1602.10  to  permit  employers  to 
seek  changes  in  those  requirements.  The 
Commission  notes  that  retention  of  the 
records  for  the  period  of  one  year  will 
increase  only  minimally,  if  at  all.  the 
employer's  cost  of  maintaining  the 
records.  Employers  already  are  required 
to  maintain  the  records  for  a  period  of 
six  months.  The  cost  of  retaining  the 
records  for  an  additional  six  months  will 
be  minimal.  Moreover,  most  employers 
subject  to  Title  VII  also  are  subject  to 
the  ADEA.  which  presently  requires  that 
these  records  be  retained  for  a  period  of 
one  year. 

The  Commission  estimates  that  the 
changes  to  5  }  1602.14  and  1602.28(a) 
increasing  the  title  VII  records  retention 
period  from  six  months  to  one  year  will 
result  in  an  increased  recordkeeping 
burden  on  employers  of  approximately 
9,000  burden  hours  annually.  The 
Commission  estimates  that  the  changes 
in  the  title  VII  and  ADEA  recordkeeping 
requirements  for  employers  with 
temporary  employees  will  result  in  an 
increased  recordkeeping  burden  of 
approximately  20,800  burden  hours 
annually.  The  Commission  believes  that 
this  increase  in  burden  hours  is  de 
minimis  and  that  the  modifications  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  employers. 
Further,  the  Commission  believes  that 
the  above  cited  benefits  of  the 
modifications,  by  establishing  a  uniform 
period  of  recordkeeping  for  full  time  and 
part  time  employees  under  title  VII. 
ADA  and  the  ADEA,  outweigh  the 
minimal  increase  in  recordkeeping 
burden  hours  on  employers.  For  the 
above  reasons,  the  regulatory  change 


will  simplify  the  recordkeepi 
requirements.  The  Commissi 
certifies  under  5  U.S.C.  605(1 
by  the  Regulator^'  Flexibilit) 
No.  96-354).  that  these  modi: 
will  not  result  in  a  significar 
impact  on  a  substantial  num 
employers  and  that  a  regula 
flexibility  analysis  therefore 
required. 

List  of  SubjecU  in  29  CFR  Pi 
1627         I, 

Equal  employment  opport 
Reporting  and  recordkeepinj 
requirements. 

For  the  Commission, 
Evan  |.  Kemp,  Jr., 
Chairman.]  \ 

Accordingly.  29  CFR  part 
1627  are  amended  as  follow; 

PART  1602--(  AMENDED] 

1.  The  heading  for  part  161 
to  read  as  follows: 

PART  1602— RECORDKEEI 
REPORTING  REQUIREMEN 
TITLE  VII  AND  THE  ADA 

2.  The  authority  citation  f( 
is  revised  to  read  as  follows 

Authority:  42  U.S.C.  2000e-& 
U.S.C.  3501  et  seq.;  42  U.S.C.  12 

3.  Section  1602.1  is  revisei 
follows:  II 

9  1602.1    Purpos*  and  scop*. 

Section  709  of  title  VII  (42 
2000e)  and  section  107  of  th( 
with  Disabilities  Act  (ADA) 
12117)  require  the  Commissi 
establish  regulations  pursue 
employers,  labor  organizatit 
labor-management  committi 
employment  agencies  subjei 
Acts  shall  make  and  presen 
records  and  shall  furnish  sp 
information  to  aid  in  the  adi 
and  enforcement  of  the  Act! 

4.  The  heading  for  Subpai 
revised  to  read  as  follows: 

Subpart  A— General 

91602.1    [AmendMl] 

5.  Section  1602.1  is  moved 
subpart  A. 

991602.2-1602.6    [RwnovMt] 

6.  Sections  1602.2-1602.6  < 
and  reserved. 

91602.7    lAnwnd«d] 

7.  Section  1602.7  is  amenc 
revising  the  first  and  last  se 
read  as  follows: 
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Department  of  Labor,  as  the  VETS  data 
and  the  Standard  Form  100  data  are 
processed  separately.  The  revisions  also 
change  the  address  for  obtaining 
necessary  reporting  supplies  from 
"Jeffersonville.  Indiana"  to  "the 
Commission  or  its  delegate." 

The  revision  to  1 1602.10  deletes  the 
reference  to  "section  4(c)  of  the 
instructions"  and  substitutes  "section  5 
of  the  instructions."  TTie  reference  to  the 
100  employee  jurisdictional  test  of 
section  701(b)  of  title  VII  is  deleted  since 
the  number  of  employees  required  for  an 
employer  to  be  subject  to  title  VII  now  is 
15  or  more.  This  change  in  no  way 
affects  the  present  Standard  Form  100 
reporting  requirement  of  100  or  more 
employees  that  is  set  out  in  the 
instructions  accompanying  the  form  and 
now  is  made  explicit  In  the  regulation. 
In  order  to  provide  a  mechanism  for 
those  subject  to  the  reporting 
requirements  to  seek  a  change  in  the 
reporting  date  or  the  date  by  which  data 
should  be  reported,  the  Commission  has 
revised  S  1602.10  to  permit  employers  to 
seek  chaiiges  in  those  requirements.  The 
Commission  notes  that  retention  of  the 
records  for  the  period  of  one  year  will 
increase  only  minimally,  if  at  all.  the 
employer's  cost  of  maintaining  the 
records.  Employers  already  are  required 
to  maintain  the  records  for  a  period  of 
six  months.  The  cost  of  retaining  the 
records  for  an  additional  six  months  will 
be  minimal.  Moreover,  most  employers 
subject  to  Title  VII  also  are  subject  to 
the  ADEA.  which  presently  requires  that 
these  records  be  retained  for  a  period  of 
one  year. 

The  Commission  estimates  that  the 
changes  to  SS  1602.14  and  1602.28(a) 
increasing  the  title  VII  records  retention 
period  from  six  months  to  one  year  will 
result  in  an  increased  recordkeeping 
burden  on  employers  of  approximately 
9,000  burden  hours  annually.  The 
Commission  estimates  that  the  changes 
in  the  title  VII  and  ADEA  recordkeeping 
requirements  for  employers  with 
temporary  employees  will  result  in  an 
increased  recordkeeping  burden  of 
approximately  20.800  burden  hours 
annually.  The  Commission  believes  that 
this  increase  in  burden  hours  is  de 
minimis  and  that  the  modifications  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  employers. 
Further,  the  Commission  believes  that 
the  above  cited  benefits  of  the 
modifications,  by  estabhshing  a  uniform 
period  of  recordkeeping  for  full  time  and 
part  time  employees  under  title  VTI. 
ADA  and  the  ADEA.  outweigh  the 
minimal  increase  in  recordkeeping 
burden  hours  on  employers.  For  the 
above  reasons,  the  regulatory  change 


will  simplify  the  recordkeeping 
requirements.  The  Commission  also 
certifies  under  5  U.S.C.  e05(b).  enacted 
by  the  Regulatory  Flexibility  Act  (Pub.  L 
No.  9&-354),  that  these  modifications 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
employers  and  that  a  regulatory 
flexibility  analysis  therefore  is  not 
required. 

List  of  Subjects  in  29  CFR  Parts  1602  and 
1627 

Equal  employment  opportxuiity, 
Reporting  and  recordkeeping 
requirements. 

For  the  Commission, 
Evan  |.  Kemp.  Jr., 

Chairman. 

Accordingly.  29  CFR  parts  1602  and 
1627  are  amended  as  follows: 

PART  1602— {AMENDED] 

1.  The  heading  for  part  1602  is  revised 
to  read  as  follows: 

PART  1602— RECORDKEEPING  AND 
REPORTING  REQUIREMENTS  UNDER 
TITLE  VII  AND  THE  ADA 

2.  The  authority  citation  for  part  1602 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  2000e-«.  2000e-12;  44 
U.S.C.  3501  et  seq.;  42  U.S.C  12117. 

3.  Section  1602.1  is  revised  to  read  as 
follows: 

9 1602.1    Purpoft*  and  scop*. 

Section  709  of  title  VII  (42  U.S.C. 
2000e)  and  section  107  of  the  Americans 
with  Disabilities  Act  (ADA)  (42  U.S.C. 
12117)  require  the  Commission  to 
establish  regulations  pursuant  to  which 
employers,  labor  organizations,  joint 
labor-management  committees,  and 
employment  agencies  subject  to  those 
Acts  shall  make  and  preserve  certain 
records  and  shall  furnish  specified 
information  to  aid  in  the  administration 
and  enforcement  of  the  Acts. 

4.  The  heading  for  Subpart  A  is 
revised  to  read  as  follows: 

Subpart  A— General 

81602.1    [Amendedl 

5.  Section  1602.1  is  moved  under 
subpart  A. 

§9160X2-1602.6    IRmtovsdl 

6.  Sections  1602.2-1602.6  are  removed 
and  reserved. 

9  1602.7   [Amended] 

7.  Section  1602.7  is  amended  by 
revising  the  first  and  last  sentences  to 
read  as  follows: 


9  1602.7    Requirement  for  fHing  of  report 

On  or  before  September  30  of  each 
year,  every  employer  that  is  subject  to 
title  VII  of  the  Civil  Rights  Act  of  1964. 
as  amended,  and  that  has  100  or  more 
employees,  shall  file  with  the 
Commission  or  its  delegate  executed 
copies  of  Standard  Form  100.  as  revised 
(oOierwise  known  as  "Employer 
Information  Report  EEO-1")  in 
conformity  with  the  directions  set  forth 
in  the  form  and  accompanying 
instructions.  *  *  *  Appropriate  copies  of 
Standard  Form  100  in  blank  will  be 
supplied  to  every  employer  known  to 
the  Commission  to  be  subject  to  the 
reporting  requirements,  but  it  is  the 
responsibility  of  all  such  employers  to 
obtain  necessary  supplies  of  the  form 
from  the  Commission  or  its  delegate 
prior  to  the  filing  date. 

8.  Section  1602.10  is  revised  to  read  as 
follows: 

9  1602.10    Employer's  eiemptlon  from 
reporting  requtrements. 

If  an  employer  claims  that  the 
preparation  or  filing  of  the  report  would 
create  undue  hardship,  the  employer 
may  apply  to  the  Commission  for  an 
exemption  from  the  requirements  set 
forth  in  this  part  according  to 
instruction  5.  If  an  employer  is  engaged 
in  activities  for  which  the  reporting  unit 
criteria  described  in  section  5  of  the 
instructions  are  not  readily  adaptable, 
special  reporting  procedures  may  be 
required.  If  an  employer  seeks  to  change 
the  date  for  filing  its  Standard  Form  100 
or  seeks  to  change  the  period  for  which 
data  are  reported,  an  alternative 
reporting  date  or  period  may  be 
permitted.  In  such  instances,  the 
employer  should  so  advise  the 
Commission  by  submitting  to  the 
Commission  or  its  delegate  a  specific 
written  proposal  for  an  alternative 
reporting  system  prior  to  the  date  on 
which  the  report  is  due. 

91602.11  [Amended] 

9.  Section  1602.11  is  amended  as 
follows: 

a.  In  the  first  sentence,  after 
"purposes  of  title  VII"  insert  "or  the 
ADA*. 

b.  In  the  second  sentence,  after 
"section  709(c)  of  title  VII"  insert  "or 
section  107  of  the  ADA". 

91602.12  [Amended] 

10.  Section  1602.12  is  amended  as 
follows: 

a.  In  the  first  sentence,  after 
"purposes  of  Title  VII"  Insert  "or  the 
ADA". 

b.  In  the  second  sentence,  after 
"section  709(c)"  insert  "of  Title  VII.  or 
section  107  of  the  ADA". 


c.  By  revising  the  parenthetical  at  the 
end  of  the  section  to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3046-0040) 

9160X14    (Amendedl 

11.  Section  1602.14(a)  is  amended  as 
follows: 

a.  By  removing  the  words  "8  months" 
wherever  they  appear  and  replacing 
them  with  the  words  "one  year". 

b.  In  the  first  sentence,  after  "not 
necessarily  limited  to"  insert  "requests 
for  reasonable  accommodation,". 

c.  In  the  third  sentence,  after  "under 
title  VII"  Insert  "or  the  ADA". 

d.  By  revising  the  parenthetical  at  the 
end  of  the  section  to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3046-0040) 

91602.14    [Amended] 

12.  Section  1602.14  is  amended  by 
removing  paragraph  (b),  by  removing  the 
designation  from  paragraph  (a),  and  by 
revising  the  parenthetical  at  the  end  of 
the  section  to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3046-0040) 

91602.19    [Amended] 

13.  Section  1602.19  is  amended  as 
follows: 

a.  In  the  first  sentence,  after  "purpose 
of  Title  VII"  insert  "or  the  ADA". 

b.  In  the  second  sentence,  after 
"section  709(c)  of  titie  VII"  insert  "or 
section  107  of  the  ADA", 

91602.21    [Amended] 

14.  Section  1602.21(b)  is  amended  as 
follows: 

a.  In  the  first  sentence,  afier  "not 
necessarily  limited  to"  insert  "requests 
for  reasonable  accommodation,". 

b.  In  the  second  sentence,  after  "under 
TiUe  VII"  insert  "or  the  ADA". 

91602.26    [Amended] 

15.  Section  1602.26  is  amended  as 
follows: 

a.  In  the  first  sentence,  after 
"purposes  of  Title  VII"  insert  "or  the 
ADA". 

b.  In  the  second  sentence,  after 
"section  709(c)"  insert  "of  Title  Vn  or 
section  107  of  the  ADA". 

91602.28    [Amended] 

16.  Section  1602.28(a)  is  amended  as 
follows: 

a.  By  removing  the  words  "6  months" 
wherever  they  appear  and  replacing 
them  with  the  words  "one  year". 

b.  In  the  third  sentence,  after  "under 
title  vn"  insert  "or  the  ADA ". 

c.  By  revising  the  parenthetical  at  the 
end  of  the  section  to  read  as  follows: 
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(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3046-0040) 

9K02.31    [Amended] 

17.  Section  1602.31  is  amended  as 
follows: 

a.  By  removing  paragraph  (b)  and  the 
designation  from  paragraph  (a). 

b.  In  the  first  sentence,  after  "not 
necessarily  limited  to"  insert  "requests 
for  reasonable  accommodation,". 

c.  In  the  third  sentence,  after  "under 
tide  VII"  insert  "or  die  ADA". 

d.  By  revising  the  parenthetical  at  the 
end  of  the  section  to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3O4ft-0040) 

§1602.37    [Amended] 

18.  Section  1602.37  is  amended  as 
follows: 

a.  In  the  first  sentence,  after 
"purposes  of  tide  VII"  insert  "or  the 
ADA". 

b.  In  the  second  sentence,  after 
"section  709(c]  of  tide  VII"  insert  "or 
section  107  of  the  ADA". 

51602.40    [Amended] 

19.  Section  1602.40  is  amended  as 
follows: 

a.  By  removing  paragraph  (b)  and  the 
designation  from  paragraph  (a). 

b.  In  the  first  sentence,  after  "not 
necessarily  limited  to"  insert  "requests 
for  reasonable  accommodation,". 

c.  By  revising  the  parenthetical  at  the 
end  of  the  section  to  read  as  follows: 
(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  3046-0040) 

§1602.45    [Amended] 

20.  Section  1602.45  is  amended  as 
follows: 


a.  In  the  first  sentence,  after 
"purposes  of  tide  VII"  insert  "or  the 
ADA". 

b.  In  the  second  sentence,  after 
"section  709(c)  of  tide  VII"  insert  "or 
secdon  107  of  the  ADA". 

§1602.49    (Amended] 

21.  Section  1602.49  is  amended  as 
follows: 

a.  By  removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as  new 
paragraph  (b). 

b.  In  the  first  sentence  of  paragraph 
(a),  after  "not  necessarily  limited  to" 
insert  "requests  for  reasonable 
accommodation,". 

c.  By  revising  the  parenthetical  at  the 
end  of  the  section  to  read  as  follows: 
(Approved  by  the  OflTice  of  Management 
and  Budget  under  control  number  3046-0040) 

§1602.54    [Amended] 

22.  Section  1602.54  is  amended  as 
follows: 

a.  In  the  first  sentence,  after 
"purposes  of  dde  VII"  insert  "or  the 
ADA". 

b.  In  the  second  sentence,  after 
"secdon  709(c)  of  tide  VII"  insert  "or 
secdon  107  of  die  ADA". 

23.  A  new  subpart  R  consisdng  of 

§  1602.56  is  added,  to  read  as  follows: 

Subpsrt  R— Investigation  of  Reporting 
or  Recordkeeping  Violations 

§  1602.56    Investigation  of  reporting  or 
recordkeeping  violations. 

When  it  has  received  an  allegation,  or 
has  reason  to  believe,  that  a  person  has 
not  complied  with  the  reporting  or 
recordkeeping  requirements  of  this  Part 
or  of  Part  1607  of  diis  chapter,  the 
Commission  may  conduct  an 


investigation  of  the  alleged  failure  to 
comply. 

Part  1627-4  Amended] 

24.  The  authority  citation  for  29  CFR 
part  1627  continues  to  read  as  follows: 

Authority:  Sec.  7,  81  Stat  604;  29  U.S.C.  626; 
sec.  11,  52  Stat  1066:  29  U.S.C.  211;  sec.  12,  29 
U.S.C.  631.  Pub.  L  No.  99-592,  100  Stat  3342; 
sec.  2.  Reorg.  Plan  No.  1  of  1978.  43  FR  19807. 

§1627.3    [Amended] 

25.  In  §  1627.3,  paragraph  (b)(3)  is 
removed  and  paragraph  (b)(4)  is 
redesignated  as  new  paragraph  (b)(3). 

26.  Newly  designated  §  1627.3(b)(3)  is 
amended  by  removing  the  word  "may" 
and  replacing  it  with  the  word  "shall" 
and  by  revising  the  words  "paragraph 
(b)  (1),  (2),  or  (3)"  to  read  "paragraph  (b) 
(1)  or  (2)". 

§1627.4    [Amended] 

27.  In  §  1627.4.  paragraph  (a)(2)  is 
removed  and  paragraph  (a)(3)  is 
redesignated  as  new  paragraph  (a)(2)^       / 

28.  Newly  designated  §  1627.4(a)(2)  is  \ 
amended  by  removing  the  word  "may"  \ 
and  replacing  it  with  the  word  "shall" 

and  by  revising  the  words  "paragraph 
(a)  (1)  or  (2)"  to  read  "paragraph  (a)(1)". 

§1627.5    (Amended] 

29.  Section  1627.5(c)  is  amended  by 
removing  the  word  "may"  and  replacing 
it  with  the  word  "shall". 

(FR  Doc.  91-17513  Filed  7-25-91:  8:45  am) 
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investigation  of  the  alleged  failure  to 
comply. 

Part  1627-4Amended] 

24.  The  authority  citation  for  29  CFR 
part  1627  continues  to  read  as  follows: 

Authority:  Sec.  7,  81  Stat.  604;  29  U.S.C.  626; 
sec.  11,  52  StaL  1066:  29  U.S.C.  211;  sec.  12.  29 
U.S.C.  631,  Pub.  L  No.  99-592,  100  Stat.  3342; 
sec.  2.  Reorg.  Plan  No.  1  of  1978.  43  FR  19807. 

S  1627.3    [Amended] 

25.  In  §  1627.3,  paragraph  (b)(3)  is 
removed  and  paragraph  (b)(4)  is 
redesignated  as  new  paragraph  (b)(3). 

26.  Newly  designated  §  1627.3(b)(3)  is 
amended  by  removing  the  word  "may" 
and  replacing  it  with  the  word  "shall" 
and  by  revising  the  words  "paragraph 
(b)  (1),  (2).  or  (3)"  to  read  "paragraph  (b) 
(1)  or  (2)". 

§1627.4    (Amended] 

27.  In  S  1627.4,  paragraph  (a)(2)  is 
removed  and  paragraph  (a)(3)  is 
redesignated  as  new  paragraph  (a)(2); 

28.  Newly  designated  §  1627.4(a)(2)  is 
amended  by  removing  the  word  "may" 
and  replacing  it  with  the  word  "shall" 
and  by  revising  the  words  "paragraph 
(a)  (1)  or  (2)"  to  read  "paragraph  (a)(1)". 

§1627.5    (Amended] 

29.  Section  1627.5(c)  is  amended  by 
removing  the  word  "may"  and  replacing 
it  with  the  word  "shall". 

(FR  Doc.  91-17513  Filed  7-25-91;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

49  CFR  Parts  261, 271,  and  302 

(FRL-3901-81 

Hazardous  Waste  Management 
Systems:  Identification  and  Listing  of 
Hazardous  Waste;  CERCLA  Hazardous 
Substance  Designation;  Reportable 
Quantity  Adjustment,  Coi(e  By- 
products Waste  Listings 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule  and  request  for 
comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  proposing  to 
amend  the  regulations  for  hazardous 
waste  Usting  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
by  adding  seven  additional  wastes 
generated  during  the  production, 
recovery,  and  refining  of  coke  by- 
products produced  from  coal  to  the  list 
of  hazardous  wastes  under  40  CFR 
261.32.  The  EPA  is  also  proposing  to 
amend  appendix  VII  of  40  CFR  part  261 
to  add  the  constituents  for  which  these 
wastes  are  being  listed.  The  hstings  are 
being  proposed  pursuant  to  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984. 

In  addition,  the  Agency  is  proposing 
amendments  to  the  Comprebiensive 
Environmental  Response, 
Compensation,  and  Liabihty  Act 
(CERCLA)  regulations  in  40  CFR  part 
302  that  are  related  to  today's  proposed 
waste  listings.  The  EPA  is  proposing  to 
designate  all  of  the  wastes  proposed  in 
today's  rule  as  hazardous  substances 
under  CERCLA  and  is  proposing  to 
adjust  the  reportable  quantities  (RQs) 
that  would  be  applicable  to  these 
wastes  from  the  statutory  level  of  one 
pound  to  their  final  RQs. 

The  effect  of  this  proposed  regulation, 
if  promulgated,  would  be  to  subject 
these  wastes  to  the  hazardous  waste 
regulations  under  40  CFR  parts  124,  262 
through  266,  268,  270,  and  271,  and  to  the 
notification  requirements  under  RCRA 
section  3010;  and  the  notification 
requirements  under  CERCLA  section 
103. 

In  addition  to  the  listings,  the  Agency 
is  proposing  a  series  of  exclusions  to  the 
definition  of  solid  waste  designed  to 
facilitate  the  recycling  of  the  wastes 
proposed  in  today's  notice.  The  effect  of 
these  proposals,  if  promulgated,  will  be 
to  allow  the  reinsertion  of  the  proposed 
wastes  into  a  coke  oven  or  mixing  with 
coal  tar  products  in  an  environmentally 
responsible  fashion. 


DATES:  EPA  will  accept  pubUc 
comments  on  this  proposed  rule  until 
September  24, 1991.  For  the  recycling 
exclusions  proposed  in  40  CFR 
261.4(a)(12),  EPA  will  accept  public 
comments  only  until  August  16, 1991. 
Comments  received  after  these  dates 
will  be  marked  late  and  may  not  be 
considered.  Any  person  may  request  a 
public  hearing  on  this  proposed 
regulation  by  filing  a  request  with  EPA, 
to  be  received  no  later  than  August  12. 
1991. 

addresses:  The  public  must  send  an 
original  and  three  copies  of  their 
comments  to:  EPA  RCRA  Docket  Clerk 
(OS-305),  401  M  Street  SW., 
Washington,  DC  20460.  The  Docket 
Number  F-«1-CBPP-FFFFF  shoidd 
appear  on  all  comments.  The  RCRA 
docket  is  located  in  room  M2427  at  the 
above  address  and  is  open  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials  by  calling  (202)  475- 
9327.  The  public  may  copy  a  maximum 
of  100  pages  of  material  from  any  one 
regulatory  docket  at  no  cost;  additional 
copies  cost  $0.15  per  page.  Copies  of  the 
listing  Background  Document,  Health 
and  Environmental  Effects  Profiles 
(HEEPs),  and  other  references  that  are 
not  readily  available  can  be  viewed  and 
copied  in  the  RCRA  docket.  Certain 
sections  of  the  background  document 
contain  Confidential  Business 
Information  (CBI)  and  are  not  available 
to  the  public. 

Copies  of  materials  that  support  the 
Reportable  Quantities  (RQs)  for  waste 
streams  K141  through  K145,  K147.  and 
K148  are  available  in  Room  M2427  at  the 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW.,  Washington.  DC 
20460.  This  docket  is  available  for 
inspection  between  the  hours  of  9  a.m. 
and  4  p.m..  Monday  through  Friday, 
excluding  Federal  holidays.  As  provided 
in  40  CFR  part  2.  a  reasonable  fee  may 
be  charged  for  copying  services. 
Comments  on  the  CERCLA  portion  of 
today's  proposal  should  be  sent  in 
triplicate  to:  Emergency  Response 
Division,  Superfund  Docket  and 
Information  Center,  Attention:  Docket 
Clerk  (OS-245),  Docket  No.  102RQ- 
7COKE.  room  M2514,  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  20460.  The 
docket  number  102RQ-7COKE  should 
appear  on  all  comments. 

Requests  for  a  hearing  should  be 
addressed  to  Mr.  David  Bussard. 
Director.  Characterization  and 
Assessment  Division.  Office  of  Solid 
Waste.  U.S  Environmental  Protection 


Agency  (08-330).  401  M  Street  SW.. 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT 

The  RCRA/Superfimd  Hotline  at  (800) 
424-9346  or  (202)  382-3000.  For  technical 
information  on  the  RCRA  portion  of  the 
proposal,  contact  Mr.  Ron  Josephson, 
Listing  Section.  Office  of  Solid  Waste 
(OS-333),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460,  (202)  382-4770.  For  technical 
information  on  the  CERCLA  portion  of 
the  proposal,  contact  Ms.  Cerain  Perry. 
Response  Standards  and  Criteria 
Branch,  Office  of  Emergency  and 
Remedial  Response  (OS-210),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  2046a  (202) 
382-2190. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Background 

A.  Introduction 

E  Previous  Listings 

C  Proposal  to  List  Tar  Refining  Wastewaters 

D.  Toxicity  Characteristic  Rule 

E.  Industrial  Furnace  Rules 

F.  Today's  Proposal 

n.  Summary  of  the  Proposed  Regulation 

A.  Overview  of  the  Proposal 

B.  Industry  Description 

C.  Description  of  Wastes 

1.  Process  and  Waste  Descriptions 

a.  Coke  By-Products 

b.  Tar  Refining 

2.  Quantities  of  Waste  Generated 

3.  Waste  Management  Practices 

D.  Basis  for  Listing 

1.  Summary  of  Basis  for  Listing 

a.  Leaching  Protocols 

b.  Groundwater  Models 

2.  Waste  Characterization  and  Constituents 
of  Concern 

3.  Mobility  of  Constituents  of  Concern 

4.  Persistence  of  Constituents  of  Concern 

5.  Health  Effects  of  Concern 

6.  Mismanagement  Case  Histories 

7.  Conclusions 

E.  Recycling 

1.  Classification  as  a  Solid  Waste 

2.  Rationale  for  Exclusions  from  the 
Defmition  of  Solid  Waste  for  Coke  By- 
Products  Residuals  Recycled  to  the  Coke 
Oven  or  when  Mixed  with  Coal  Tar 

3.  Descriptions  of  Management  Practices 
for  the  Wastes  Proposed  for  Listing  as 
Hazardous  from  the  Point  of  Generation 
to  the  Point  of  Reinsertion  into  Coke 
Ovens  or  Mixing  with  Coal  Tar 

a.  Management  Practices  for  Residuals 
from  their  Point  of  Generation  to  the 
Point  of  Reinsertion  into  Coke  Ovens 

(i)  Conveyance  to  storage  or  blending  unit 
(ii)  Blending  of  residuals  with  coal 
(iii)  Feeding  the  coke  oven 

b.  Management  Practices  for  Residuals 
Proposed  for  Listing  as  Hazardous  Prior 
to  Blending  with  Coal  Tar 


4.  Similar  pjcclusion  for  De 
Sludge  (K087)  when  Reir 
Ovens  or  Blended  with  C 

5.  Generator  Requirements 

6.  Other  Options 

7.  Conclusions 

V.  Proposal  Not  to  List  Coke  1 

Wastewaters 
G.  Impact  of  Future  Land  Dis 

Restrictions  (LDR)  Deter 

1.  Request  for  Comment  on 
Approach  to  Pollution  Pr 
LDR  Program 

2.  Request  for  Comment  on 
Approach  to  the  Develop 
Treatment  Standards 

3.  Request  for  Comment  on 
Approach  to  the  Analyse 
Treatment  Capacity 

m.  State  Authority 

A  Applicability  of  Rules  in  S 
B  Effect  on  State  Authorizati 

IV.  CERCLA  Designation  and 

V.  Cost  and  Economic  Analyi 
VL  Regulatory  Flexibility  Act 
VII.  Paperwork  Reduction  Ac 
Vin.  Compliance  and  Implem^ 

A  Section  3O10  Notification 
B.  Compliance  Dates  for  Facil 
IX.  References 
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Agency  (08-330).  401  M  Street  SW.. 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  RCRA/Superfund  Hotline  at  (800) 
424-0346  or  (202)  382-3000.  For  technical 
information  on  the  RCRA  portion  of  the 
proposal,  contact  Mr.  Ron  Josephson, 
Listing  Section.  Office  of  Solid  Waste 
(OS-333).  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington. 
DC  20460.  (202)  382-4770.  For  technical 
information  on  the  CERCLA  portion  of 
the  proposal,  contact  Ms.  Gerain  Perry. 
Response  Standards  and  Criteria 
Branch,  Office  of  Emergency  and 
Remedial  Response  (OS-210).  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington.  DC  2046a  (202) 
382-2190. 
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I.  Background 

A.  Introduction 

Pursuant  to  section  3001  of  subtitle  C 
of  RCRA.  EPA  proposes  to  list  as 
hazardous  seven  wastes  generated  from 
the  production,  recovery,  and  refining  of 
coke  by-products  produced  from  coaL 
Three  wastes  generated  by  this  industry 
(EPA  Hazardous  Waste  No.  K035— 
Wastewater  treatment  sludges 
generated  in  the  production  of  creosote; 
EPA  Hazardous  Waste  No.  K060— 
Ammonia  still  lime  sludge  from  coking 
operations;  and  EPA  Hazardous  Waste 
No.  K087— Decanter  tank  tar  sludge 
from  coking  operations)  currently  are 
listed  and  are  regulated  as  hazardous 
wastes.  Another  waste  (process 
wastewater  from  the  production  of 
creosote)  was  proposed  for  regulation 
imder  RCRA  previously  (see  45  FR 
33136);  however,  this  proposal  has  never 
been  finalized.  The  following  discussion 
provides  a  brief  overview  of  prior 
regulatory  action  affecting  wastes  from 
this  industry  as  well  as  summarizes  the 
Agency's  basis  for  proposing  to  list  as 
hazardous  the  wastes  covered  by  this 
rule. 

B.  Previous  Listings 

As  part  of  its  final  and  interim  final 
regulations  implementing  Section  3001  of 
RCRA.  EPA  published  several  Usts  of 
hazardous  wastes  generated  from 
specific  and  nonspecific  sources.  These 
lists  have  been  amended  several  times 
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and  are  published  in  40  CFR  261.31  and 
261.32.  Among  other  things,  on  May  19, 
1980.  EPA  listed  ammonia  still  lime 
sludge  (EPA  Hazardous  Waste  No. 
K060)  under  the  category  of  iron  and 
steel,  and  wastewater  treatment  sludge 
from  the  production  of  creosote  (EPA 
Hazardous  Waste  No.  K035)  under  the 
category  of  pesticides  (see  45  FR  33123- 
33124).'  Decanter  tank  tar  sludge  (EPA 
Hazardous  Waste  No.  K087)  was  added 
to  the  list  of  hazardous  wastes  on  July 
16. 1980,  under  the  category  of  coking 
(see  45  FR  47832). 

C.  Proposal  to  List  Tar  Refining 
Wastewaters 

The  Agency  also  proposed  to  add 
process  wastewaters  from  the 
production  of  creosote  [i.e..  tar  refining) 
to  the  list  of  hazardous  wastes  from 
specific  sources  (see  45  FR  33136,  May 
19, 1980).  This  proposed  listing  was 
never  made  final.  The  Agency  has  now 
tentatively  decided  not  to  list  process 
wastewater  from  creosote  production 
for  the  reasons  explained  later  in  this 
preamble  (see  Section  LF  of  today's 
proposal). 

D.  Toxicity  Characteristic  Rule 

On  March  29. 199a  as  part  of  its 
regulations  implementing  the  Hazardous 
and  Solid  Waste  Amendments  of  1984. 
the  Agency  amended  the  Toxicity 
Characteristics  rule  (TC)  (40  CFR  261.24) 
by  adding  25  additional  organic 
hazardous  constituents  to  the  list  of 
toxic  constituents  of  concern  and 
substituting  a  new  leaching  procedure 
called  the  Toxicity  Characteristic 
Leaching  Procedure  (TCLP)  (55  FR 
11798-11862).  With  the  promulgation  of 
the  Toxicity  Characteristic,  a  number  of 
wastes  generated  by  coke  by-products 
plants  and  tar  refining  operations, 
including  wastes  proposed  for  listing  in 
today's  proposal,  are  expected  to  be 
characteristically  hazardous  because 
they  fail  the  Toxicity  Characteristic  for 
benzene  (one  of  the  25  additional 
oi^anic  compoimds).  Some  wastes 
generated  by  coke  by-products  plants 
and  tar  refining  operations  may  also  fail 
the  TC  levels  for  ortho-,  meta-  and/or 
para-cresol.  For  some  of  the  wastes 
addressed  in  today's  proposal, 
analytical  results  from  the  TCLP  may 
not  completely  reveal  the  true  nature  of 


'  Creosote,  one  of  the  major  product*  produced 
by  the  refining  of  coal  tar  In  coke  try-productt 
plant*.  1*  u»ad  a*  a  p«*Ucide  In  the  praaervatioo  of 
wood.  Th«  Agency  alected  to  li*t  K03$  under  tfa* 
industrial  category-  of  pesticides  and  used  the  tann 
creosote  production  to  describe  the  overall 
operation  of  tar  refining.  All  tar  refining  operations 
produce  creosotr.  tiierefore.  there  1*  no  •uiMtanUv* 
difference  in  ecope  betwven  tii*  tanas  imr  r«finln| 
and  creoaola  production. 


the  toxicity  of  these  wastes  owing  to  the 
difficulties  that  may  be  experienced 
while  performing  the  test.*  Specifically, 
tarry  samples  pose  problems  with 
sample  homogenization.  filtration,  and 
dispersion  of  solids  in  the  leaching 
medium.  Because  of  these  difficulties. 
EPA  believes  tiiat  the  TCLP  tends  to 
provide  analytical  results  which 
underestimate  the  concentrations  of 
hazardous  constituents  In  leachate  from 
these  wastes.  Further  details  on  the 
relationship  of  the  TC  and  these  wastes 
are  discussed  in  section  n.D.l  of  today's 
proposal 

E.  Industrial  Furnace  Rules 

On  January  4. 1985.  EPA  promulgated 
amendments  to  the  definition  of  solid 
waste  which  made  clear  that  secondary 
materials  that  are  burned  in  boilers  and 
industrial  furnaces  for  energy  and 
materials  recovery  were  sohd  wastes 
(see  50  FR  614.  et  seq.).  The  Agency  also 
defined  industrial  furnaces  as  a  specific 
list  of  ".  ,  .  enclosed  devices  that  are 
integral  components  of  manufacturing 
processes  and  that  use  controlled  flame 
devices  to  accomplish  recovery  of 
materials  or  energy .  .  ."  (40  CFR 
260.10).  Coke  ovens  were  included  on 
the  list  of  devices  considered  to  be 
industrial  furnaces,  although  coke  ovens 
do  not  "biuTi"  coal. 

On  February  21, 1991  (see  56  FR  7134- 
7240).  EPA  promulgated  permitting 
standards  for  boilers  and  industrial 
furnaces  that  bum  hazardous  waste. 
The  standards  include  controls  for 
emissions  of  toxic  organic  compounds, 
toxic  metals,  and  hyd^gen  chloride.  In 
addition,  the  rule  includes  provisions 
that  subject  owners  and  operators  of 
boilers  and  industrial  furnaces  that  bum 
hazardous  waste  to  the  same  general 
facility  standards  applicable  to 
hazardous  waste  treatment  storage,  and 
disposal  facilities. 

In  the  preamble  to  the  February  21. 
1991  rule,  EPA  stated  that  the  permitting 
standards  apply  to  boilers  and  Industrial 
fumaces  that  bum  hazardous  waste  for 
the  purpose  of  both  materials  and 
energy  recovery.  The  February  21. 1991 
preamble  identified  coke  ovens  as 
industrial  furnaces  that  use  hazardous 
waste  for  these  two  purposes  and  stated 
that  these  devices  would  be  subject  to 
regulation.  However,  the  February  21. 
1991  rule  also  excludes  fit)m  the 
definition  of  solid  waste  coke  and  coal 
tar  from  the  iron  and  steel  industry  that 
contain  or  are  produced  from  EPA 


■  Recearcti  Triangle  Inatitute.  Evaluation  and 
Modificatiofi  of  Method  1311  tor  Oeterminli^  the 
Release  Potential  of  Diflicult-to-FUter  Waate*.  Final 
Report  April  1990. 
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Hazardous  Waste  No.  K087,  decanter  tar 
tank  sludge  (see  56  FR  7202-7203).  This 
exclusion  extends  to  by-products 
recovered  from  coke  oven  gas  generated 
by  coke  ovens  charged  with  mixtures  of 
coal  and  decanter  tar  tank  sludge  which 
otherwise  would  be  considered 
hazardous.  The  Agency  is  today 
proposing  to  modify  this  exclusion  for 
K087  wastes  somewhat,  and  is 
proposing  a  similar  exclusion  for  the 
wastes  proposed  to  be  listed  in  today's 
notice. 

F.  Today's  Proposal 

EPA  is  proposing  today  to  amend  40 
CFR  part  281  by  adding  seven  waste 
streams  to  the  list  of  hazardous  wastes 
from  specific  sources.  Five  wastes 
generated  during  the  production  and 
recovery  of  coke  by-productswill  be 
added  to  the  "Coking"  section  of  the  list, 
and  two  wastes  from  the  refining  of  coal 
tar  will  be  added  to  the  "Pesticides" 
section. 

Sections  3001  (a),  (b)(1),  and  (e)(2)  of 
RCRA  and  the  Hazardous  and  Sohd 
Waste  Amendments  (HSWA)  requires 
that  EPA  determine  whether  to  list 
wastes  from  the  coke  by-products 
industry  as  hazardous.  A  wide  variety  of 
materials  fall  within  the  scope  of  the 
terra  coke  by-products,  including  coal 
tar,  light  oil.  naphthalene,  phenol,  and 
coke  oven  gas.  EPA  has  extensively 
studied  the  coke  by-products  industry 
and  proposes,  based  on  this  evaluation 
and  pursuant  to  the  HSWA  mandate,  to 
list  as  hazardous  the  following  seven 
wastes  that  are  associated  with  the 
production,  recovery,  and  refining  of 
coke  by-products: 

Kl41    Process  residues  from  the  recovery 
of  coal  tar,  including,  but  not  limited  to, 
tar  collecting  sump  residues  from  the 
production  of  coke  from  coal  or  the 
recovery  of  coke  by-products  produced 
from  coal.  This  listing  does  not  include 
K087  (decanter  tank  tar  sludge  from 
coking  operations). 

K142    Tar  storage  tank  residues  from  the 
production  of  coke  from  coal  or  from  the 
recovery  of  coke  by-products  produced 
from  coal. 

K143  Process  residues  bom  the  recovery 
of  light  oil.  Including,  but  not  limited  to, 
those  generated  in  stills,  decanters,  and 
wash  oil  recovery  units  from  the 
recovery  of  coke  by-products  produced 
frt}m  coal. 

K144    Wastewater  treatment  sludges  from 
light  oil  refining,  including,  but  not 
limited  to.  intercepting  or  contamination 
sump  sludges  from  the  recovery  of  coke 
by-products  produced  from  coal. 

K145    Residues  from  naphthalene 
collection  and  recovery  operations  fnm 
the  recovery  of  coke  by-products 
produced  from  coal. 

K147    Tar  storage  tank  residues  bom  coal 
tar  refining. 


K148    Residues  from  coal  tar  distillation, 
including,  but  not  limited  to,  still 
bottoms. 

The  wastes  covered  in  today's 
proposal  (which  are  more  fully 
described  in  Section  II)  include  process 
residues  and  storage  tank  residues.  The 
constituents  of  concern  that  are  present 
in  the  proposed  listed  wastes  are 
benzene  and  polynuclear  aromatic 
hydrocarbons  (PAHs),  including 
benz(a)anthracene,  benzo(a)pyrene, 
bcnzo(b  and  k)fluoranthene, 
dibenz(a,h)anthracene,  indeno(l,2,3- 
cd)pyrene,  and  naphthalene.  The 
proposed  listings  do  not  include 
residuals  already  listed  as  EPA 
Hazardous  Waste  Nos.  K035,  K060,  and 
K087.  Rather,  these  proposed  listings,  if 
finalized,  would  supplement  the  existing 
listings  and  increase  the  quantity  of 
waste  from  coke  by-products  recovery 
processes  and  tar  refining  processes 
regulated  under  subtitle  C  of  RCRA.  As 
discussed  below,  the  proposed  listings 
do  not  include  wastewaters  from  coke 
by-products  recovery  and  tar  refining. 

The  Agency  has  collected  data 
showing  that  the  wastes  proposed  today 
for  Using  typically  contain  significant 
concentrations  of  hazardous 
constituents  that  cause  carcinogenic 
mutagenic,  teratogenic,  and  chronically 
toxic  effects  in  laboratory  animals.  The 
hazardous  constitutents  are 
demonstrated  to  be  mobile  and 
persistent  in  the  environment  and,  thus, 
can  reach  environmental  receptors  in 
harmful  concentrations  when  the  wastes 
are  mismanaged.  The  Agency  has 
evaluated  these  wastes  using  the  criteria 
for  listing  hazardous  wastes,  which  are 
identified  in  40  CPU  261.11(a).  The 
Agency  has  determined  that  these 
wastes  are  hazardous  because  they 
contain  toxic  constituents  that  are 
capable  of  posing  a  substantial  present 
or  potential  hazard  to  human  health  and 
the  environment  when  improperly 
treated,  stored,  transported,  disposed,  or 
otherwise  mismanged. 

The  sources  of  the  wastes  proposed 
for  listing  as  hazardous  are  described  in 
section  II  below  and  in  more  detail  in 
the  background  document  (available 
from  the  pubhc  docket  at  EPA 
Headquarters — see  "ADDRESSES" 
section — and  from  the  EPA  Regional 
Libraries).  Certain  sections  of  the 
background  doctunent.  however,  contain 
CBI  material  and  are  not  available  to  the 
public.  EPA  will  accept  petitions 
submitted  in  accordance  with  40  CFR 
part  2  for  declassifying  CBI  material. 

A  number  of  wastes  included  in 
today's  proposal  are  recycled  by  a 
substantial  segment  of  the  coke  by- 
products industry.  For  managing 
proposed  EPA  Hazardous  Waste  Nos. 


K141  through  K145,  K147,  and  K148,  two 
recychng  techniques  are  commonly 
used:  (1)  Combining  the  residue  with 
coal  feedstock  prior  to  or  just  after 
charging  the  coal  into  the  coke  oven; 
and  (2)  mixing  the  residue  with  coal  tar 
prior  to  its  being  sold  as  a  product.  In 
addition,  these  same  recycling  practices 
are  typical  for  tar  decanter  tank  sludge, 
already  listed  as  EPA  Hazardous  Waste 
No.  K087. 

To  address  both  of  these  recycling 
practices,  EPA  today  is  proposing,  first, 
to  exclude  the  wastes  proposed  for 
listing  in  today's  proposal  firom  the 
definition  of  solid  waste  at  the  point  of 
their  reinsertion  with  feedstock  into 
coke  ovens,  and,  second,  to  exclude 
from  the  definition  of  solid  waste  coal 
tar  products  that  contain  or  are 
produced  from  these  wastes.  EPA  is 
extending  the  promulgation  (contained 
in  the  February  21, 1991  Boiler  and 
Industrial  Furnace  rule)  of  an  exclusion 
from  the  definition  of  solid  waste  for 
K087  when  reinserted  into  coke  ovens 
(see  section  n.E  of  today's  proposal  and 
56  VR  7202-7203). 

The  current  and  proposed  exclusions 
would  not  apply  prior  to  the  point  of 
reinsertion  of  the  wastes  into  the  coke 
ovens  or  prior  to  the  point  at  which  they 
are  mixed  with  coal  tar.  (See  56  FR 
7203.)  Therefore,  management  of  the 
wastes  from  their  point  of  generation 
through  the  point  at  which  they  are 
reinserted  into  the  coke  oven  or  mixed 
with  coal  tar,  including  interim  storage, 
would  be  regulated  under  subtitle  C  of 
RCRA.  The  Agency  believes  that 
recycling  of  wastes  from  these  facilities 
achieves  its  goals  of  waste  minimization 
in  a  beneficial,  environmentally 
responsible  manner.  Discussion  of  the 
details  of  the  recycling  exclusion  may  be 
found  in  section  U.E  of  today's  proposal 
and  in  a  future  separate  rulemaking. 

Generators  should  note  that,  under  40 
CFR  261.6(a)(1),  hazardous  wastes  that 
are  recycled  are  subject  to  the 
requirements  for  generators, 
transporters,  and  storage  facilities  of 
paragraphs  (b)  and  (c)  of  that  section, 
except  for  materials  listed  in  (a)(2)  and 
(a)(3)  of  that  section.  Under  40  CFR 
261.6(b),  generators  and  transporters  of 
recyclable  materials  are  subject  to  the 
applicable  requirements  of  parts  262  and 
263,  and  notification  requirements  under 
section  3010  of  RCRA,  except  for 
materials  listed  in  §  261.6  (a)(2)  and 
(a)(3). 

Under  40  CFR  261.6(c)(1).  owners  or 
operators  of  facilities  that  stcre 
recyclable  materials  before  they  are 
recycled  are  regulated  under  all 
applicable  provisions  of  subparts  A 
through  L  of  parts  264  and  265,  and 


under  parts  124,  266,  268,  ai 
the  notification  requiremen 
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K141  through  K145.  K147,  and  K148,  two 
recycling  techniques  are  commonly 
used:  (1)  Combining  the  residue  with 
coal  feedstock  prior  to  or  just  after 
charging  the  coal  into  the  coke  oven; 
and  (2)  mixing  the  residue  with  coal  tar 
prior  to  its  being  sold  as  a  product.  In 
addition,  these  same  recycling  practices 
are  typical  for  tar  decanter  tank  sludge, 
already  listed  as  EPA  Hazardous  Waste 
No.  K087. 

To  address  both  of  these  recycling 
practices,  EPA  today  is  proposing,  first, 
to  exclude  the  wastes  proposed  for 
listing  in  today's  proposal  from  the 
deHnition  of  solid  waste  at  the  point  of 
their  reinsertion  with  feedstock  into 
coke  ovens,  and,  second,  to  exclude 
from  the  definition  of  solid  waste  coal 
tar  products  that  contain  or  are 
produced  from  these  wastes.  EPA  is 
extending  the  promulgation  (contained 
in  the  February  21, 1991  Boiler  and 
Industrial  Furnace  rule)  of  an  exclusion 
from  the  definition  of  solid  waste  for 
K087  when  reinserted  into  coke  ovens 
(see  section  n.E  of  today's  proposal  and 
56  VR  7202-7203). 

The  current  and  proposed  exclusions 
would  not  apply  prior  to  the  point  of 
reinsertion  of  the  wastes  into  the  coke 
ovens  or  prior  to  the  point  at  which  they 
are  mixed  with  coal  tar.  (See  56  FR 
7203.)  Therefore,  management  of  the 
wastes  from  their  point  of  generation 
through  the  point  at  which  they  are 
reinserted  into  the  coke  oven  or  mixed 
with  coal  tar,  including  interim  storage, 
would  be  regulated  under  subtitle  C  of 
RCRA.  The  Agency  believes  that 
recycling  of  wastes  from  these  facilities 
achieves  its  goals  of  waste  minimization 
in  a  beneficial,  environmentally 
responsible  manner.  Discussion  of  the 
details  of  the  recycling  exclusion  may  be 
found  in  section  U.E  of  today's  proposal 
and  in  a  future  separate  rulemaking. 

Generators  should  note  that,  under  40 
CFR  261.6(a)(1),  hazardous  wastes  that 
are  recycled  are  subject  to  the 
requirements  for  generators, 
transporters,  and  storage  facilities  of 
paragraphs  (b)  and  (c)  of  that  section, 
except  for  materials  hsted  in  (a)(2)  and 
(a)(3)  of  that  section.  Under  40  CFR 
261.6(b),  generators  and  transporters  of 
recyclable  materials  are  subject  to  the 
applicable  requirements  of  parts  262  and 
263,  and  notiHcation  requirements  under 
section  3010  of  RCRA,  except  for 
materials  listed  in  S  261.6  (a)(2)  and 
(a)(3). 

Under  40  CFR  261.6(c)(1),  owners  or 
operators  of  facilities  that  stcre 
recyclable  materials  before  they  are 
recycled  are  regulated  under  all 
applicable  provisions  of  subparts  A 
through  L  of  parts  264  and  265,  and 


under  parts  124,  266,  268,  and  270,  and 
the  notification  requirements  under 
section  3010  of  RCRA,  except  for 
materials  listed  in  5  281.6  (a)(2)  and 
(a)(3).  Under  40  CFR  261.6(c)(2),  owners 
or  operators  of  facilities  that  recycle 
recyclable  materials  without  storing 
them  before  they  are  recycled  are 
subject  to  the  following  requirements, 
except  for  materials  listed  in  S  281.6 
(a)(2)  and  (aK3): 

(i)  Notification  requirements  under 
section  3010  of  RCRA. 

(ii)  Section  265.71  and  265.72  (dealing 
with  the  use  of  a  manifest  system  and 
manifest  discrepancies). 

Today's  proposal  does  not  list 
wastewaters  from  the  production,' 
recovery,  and  refining  of  coke  by- 
products. The  Agency  expects  that  some 
of  these  wastewaters  may  be  TC 
hazardous  for  benzene.  "The  Agency 
does  net  have  sufficient  data  showing 
that  PAHs  are  typically  present  in  these 
wastewaters  at  levels  of  regulatory 
concern.  The  Agency  solicits  comment 
and  any  information  relevant  to 
hazardous  constituents  found  in  these 
wastewaters.  If  such  data  are  received 
and  they  demonstrate  that  several 
hazardous  constituents  are  typically  and 
frequently  present  in  wastewaters  at 
levels  of  regulatory  concern,  the  Agency 
may  reconsider  whether  to  list  these 
wastewaters  as  hazardous. 

The  Agency  is  also  not  proposing  to 
list  process  wastewaters  from  the 
production  of  creosote  (tar  refining 
operations)  as  hazardous.  Sludges 
generated  from  the  treatment  of  these 
wastewaters  are  already  regulated 
under  subtitle  C  of  RCRA  since  they  are 
listed  as  hazardous  wastes  (EPA 
Hazardous  Waste  No.  K035). 

HSWA  requires  the  Agency  to 
promulgate  standards  restricting  the 
land  disposal  of  newly  identified  wastes 
within  six  months  of  promulgating  new 
hstings.  While  today's  notice  does  not 
propose  land  disposal  restrictions  for 
these  wastes,  the  Agency  will  propose 
such  standards  in  the  future.  The 
Agency's  information  requirements  as 
they  relate  to  land  disposal  restrictions 
are  outlined  in  section  I1.G  of  this 
proposal. 


II.  Summary  of  the  Proposed  Regulation 

A.  Overview  of  the  Proposal 

This  notice  proposes  to  add  seven 
wastes  from  the  production,  recovery, 
and  refming  of  coke  by-products  to  the 
list  of  hazardous  wastes  from  specific 
sources  (40  CFR  261.32). 

The  seven  wastes  are: 

K141    Procesi  residues  from  the  recovery 
of  coal  tar,  including,  but  not  limited  to. 
tar  collecting  sump  residues  from  the 
production  of  coke  from  coal  or  the 
recovery  of  coke  by-products  produced 
from  coaL  This  listing  does  not  include 
K087  (decanter  tank  tar  sludge  from 
coking  operations]. 

K142    Tar  storage  tank  residues  from  the 
production  of  coke  from  coal  or  from  the 
recovery  of  coke  by-products  produced 
from  coal. 

K143    Process  residues  from  the  recovery 
of  light  oil.  including,  but  limited  to.  those 
generated  in  stills,  decanters,  and  wash 
oil  recovery  units  from  the  recovery  of 
coke  by-products  produced  from  coal. 

K144    Wastewater  treatment  sludges  from 
light  oil  rerinlng,  including,  but  not 
limited  to,  intercepting  or  contamination 
sump  sludges  from  the  recovery  of  coke 
by-products  produced  from  coal. 

K14S  Residues  from  naphthalene  collection 
and  recovefy  operations  from  the 
recovery  of  coke  by-products  produced 
fromcoaL 

K147  Tar  storage  tank  residues  from  coal 
tar  refining. 

K148  Residues  from  coal  tar  distillation, 
including,  but  not  limited  to,  still 
bottoms. 

EPA  has  found  that  these  wastes 
typically  contain  toxic  constituents, 
including  some  that  may  be 
carcinogenic,  that  when  mismanaged 
may  pose  a  substantial  present  or 
potential  threat  to  human  health  and  the 
environment.  In  addition,  the  Agency 
has  compiled  evidence  to  demonstrate 
that  the  toxic  constituents  are  mobile 
and  persistent  in  the  environment  and 
are  capable  of  reaching  receptors  in 
harmful  concentrations.  The  information 
that  supports  these  findings  is 
summarized  in  this  preamble  and  is 
presented  in  detail  in  the  background 
document  and  other  supporting 
materials  that  are  available  in  the  RCRA 
Docket  for  this  proposal  (see 
"ADDRESSES"  section). 

Upon  promulgation  of  these  proposed 
listings,  ail  wastes  meeting  the  listing 
descriptions  would  become  hazardous 


wastes  under  RCRA.  Wastes  generated 
prior  to  promulgation,  however,  would 
not  be  subject  to  regulation  as 
hazardous  waste  as  long  as  they  are  not 
actively  managed  after  the  effective 
date  of  this  rule. 

B.  Industry  Description 

The  proposed  regulations  would  hst 
residuals  from  the  production,  recovery, 
and  refining  of  coke  by-products 
produced  from  coal  as  hazardous 
wastes.  Coke  oven  gas,  a  coke  by- 
product, is  produced  from  coal  along 
with  the  main  product  coke.  Coke  by- 
products recovered  from  the  coke  oven 
gas  include  naphthalene,  light  oil,  coal 
tar,  and  other  marketable  products. 
Light  oil  is  processed  further  to  recover 
benzene,  toluene,  and  xylene.  The 
processing  of  light  oil  to  produce  these 
products  is  not  included  in  today's  rule 
because  these  products  are  not 
necessarily  by-products  of  the  coke 
manufacturing  process  but  may  be 
produced  by  a  variety  of  other 
processes.  By-products  and  sludges 
generated  by  the  light  oil  recovery 
process  itself,  however,  are  included  for 
listing  in  today's  proposal  (K143  and 
K144).  Coal  tars  usually  are  shipped  to 
other  facilities  for  coal  tar  refining. 
Because  these  operations  usually  are 
conducted  at  separate  locations,  the 
descriptions  of  coke  production  and  coal 
tar  refining  industries  are  presented 
separately  in  this  section. 

In  1987,  21  domestic  companies 
produced  approximately  28  million 
metric  tons  (MT)  of  coke  at  34  plants. 
The  coke  by-products  industry  is 
divided  into  two  distinct  segments- 
captive  coke  producers  (23  plants)  and 
merchant  coke  producers  (11  plants). 
Table  1  provides  the  distribution  of  coke 
plants  (captive  and  merchant)  and  tar 
refming  plants  by  state.  The  23  captive 
coke  plants  are  operated  by  major  iron 
and  steel  companies  and  produce  blast 
furnace  coke  that  is  generally  used  on- 
site  at  integrated  iron  and  steel  plants  to 
produce  steel. 

The  11  merchant  coke  plants  generally 
produce  coke  for  sale  on  the  open 
market.  These  plants  proddce  blast 
furnace  coke  for  sale  to  iron  and  steel 
companies,  and  metallurgical  coke  for 
sale  to  iron  and  steel  foundries  tind  to 
other  metallurgical  and  chemical 
industries. 


Table  1.— Distribution  of  Coke  Puvnts  and  Tar  Refining  Plants  by  State 
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Table  1.— Distribution  of  Coke  PtArfrs  and  Tar  Refining  Plants  by  State— Continued 
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The  major  by-products  from  coke 
production  are  coke  oven  gas,  coal  tar. 
naphthalene,  sodium  phenolate,  and 
light  oils.  The  coke  oven  gas  is 
processed  to  remove  the  coal  tars, 
phenols  (which  are  used  to  produce 
sodium  phenolate].  naphthalene,  and 
light  oils  and  then  is  used  as  a  fuel  for 
noncontact  heating  of  the  coke  ovens  or 
in  other  processes  in  the  coke  or  steel 
plant.  In  1985,  about  1,200  million  liters 
of  coal  tar,  3.7  million  liters  of  sodium 
phenolate.  7,700  short  tons  of 
naphthalene,  and  580  million  liters  of 
light  oil  were  produced  by  coke  plants. 

Historically,  coal  tar  refining  was  a 
part  of  the  coke  by-products  recovery 
operation  at  coke-making  facilities. 
However,  most  coke  plants  have 
eliminated  or  have  sold  their  tar  refining 
operations.  The  crude  coal  tar  that  is 
produced  at  most  coke  plants  now  is 
sold  to  independent  tar  refiners  for  the 
production  of  other  coal  tar  by-products. 

In  1987.  four. companies  operated  11 
tar  refining  operations  (see  Table  1). 
Because  tar  refining  plants  depend  on 
coke  plants  for  their  raw  material,  they 
are  generally  located  in  the  vicinity  of 
coke-making  facilities.  The  primary 
products  produced  from  coal  tar  at  these 
refining  facihties  are  light  oil,  creosote 
oil  (middle  fi-action),  refined  tar  (heavy 
fraction),  and  tar  pitch  (bottom  fraction). 


The  1985  production  of  these  products 
was  approximately  45  million  Uters  of 
light  oil,  500  million  liters  of  creosote 
oils.  550  million  liters  of  refined  tar 
(excluding  tar  used  as  road  tar),  and 
470,000  metric  tons  (MT)  of  coal  tar 
pitch. 

C.  Description  of  Wastes 

1.  Process  and  Waste  Descriptions 

a.  Coke  By-Products.  While  coke- 
making  operations  vary  somewhat  with 
respect  to  the  products  formed,  oven 
size,  and  coking  time,  the  general 
process  is  common  to  all  plants.  Coke 
by-products  recovery  operations, 
however,  vary  to  a  greater  extent  from 
plant  to  plant,  and  each  plant  is  unique 
in  terms  of  the  coke  by-products 
recovered  and  the  specific  steps  used  for 
recovery  operations.  The  most  common 
processes  involve  recovery  of  light  oil 
and  coal  tar,  as  well  as  production  of 
ammonia,  naphthalene,  and  phenol. 
Further  refining  of  light  oil  and  coal  tar 
also  may  occur  at  coke  plants,  but. 
generally,  these  products  are  sent  to  off- 
site  refiners  for  further  processing.  The 
following  description  provides  an 
overview  of  the  coke  production  and 
coke  by-products  recovery  processed. 
For  completeness  and  continuity, 
background  information  on  currently 
listed  wastes  also  is  presented. 


However,  EPA  is  not  soliciting  and  will 
not  respond  to  comments  pertaining  to 
those  wastes  currently  listed  (K087. 
K060.  and  K035). 

For  coke  production,  coking  coals  are 
selected  mainly  on  the  basis  of  quality 
and  amount  of  coke  they  will  produce. 
About  65-70%  of  the  coal  charged  is 
converted  to  coke.  Mature  coals  (>75% 
carbon]  are  comprised  mainly  of 
polynuclear  carbon  ring  systems 
connected  by  a  variety  of  functional 
groups.  Volatile  matter  in  the  coal, 
arising  from  coal  decomposition,  is 
released  as  coke  oven  gas  during  the 
coking  (carbonization]  process.  The 
coke  oven  gas.  containing  benzene  and 
PAHs.  is  captured  to  recover  coke  by- 
products and  finally  used  as  a  fuel.  Coke 
produced  in  the  coking  process  is  used 
in  the  manufacture  of  steel. 

Figiu-e  1  is  a  general  process  flow 
diagram  that  shows  the  points  where  the 
proposed  wastes  typically  are 
generated.  This  process  flow  diagram  is 
presented  for  illustrative  purposes  only 
and  should  not  be  construed  to  show  all 
the  unit  operations  in  the  manufacture  of 
coke  by-products.  Individual  facilities 
may  have  processes  that  are  different 
from  those  showm  in  Figure  1  and  may 
generate  the  proposed  wastes  at 
different  points  in  the  process. 
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The  following  discussion  describes 
the  processes  illustrated  in  Figure  1. 
Coal  is  charged  to  the  coke  oven  and 
heated  to  temperatures  between  700° 
and  900°  C  to  produce  coke  and  coke 
oven  gas  (COG).  In  coke  ovens,  the 
carefully  blended  coal  charge  is  heated 
on  two  opposite  sides  so  that  heat 
travels  toward  the  center  and  thus 
produces  shorter  and  more  solid  pieces 
of  coke.  Air  is  excluded  so  that  no 
burning  takes  place  within  the  oven;  the 
heat  is  supplied  completely  by  the  flues 
on  the  sides.  The  raw  coke  oven  gas 
exits  the  oven  at  temperatures  ranging 
from  760°  to  870°  C  through  the 
collecting  main  where  it  is  sprayed  with 
flushing  liquor.  The  flushing  Hquor. 
composed  primarily  of  water,  tar,  light 
oils,  and  heavy  hydrocarbons,  cools  the 
coke  oven  gas  to  temperatures  between 
80°  and  100°  C.  At  these  temperatures, 
the  tar  precipitates,  and  most  of  the 
nonvolatile  organics  condense  from  the 
gas.  Coal  tar,  water,  and  ammonia  are 
carried  with  the  flushing  liquor  to  the  tar 
decanter  tank  (i.e.,  flushing  Hquor 
decanter  tank).  The  uncondensed  gas 
flows  from  the  collecting  main  through 
crossover  mains  to  the  suction  main, 
from  which  it  enters  the  primary  cooler. 
About  40  percent  of  the  coke  oven  gas, 
after  being  stripped  of  its  by-products,  is 
returned  and  burned  for  the  underfiring 
of  a  battery  of  ovens,  and  some  is  used 
on-site  as  fuel  gas  or  for  other  purposes. 

The  uncondensed  gas  that  leaves  the 
collecting  main  enters  the  primary 
cooler  where  the  gas  temperature  is 
reduced  to  approximately  40°  C.  The 
temperature  reduction  causes 
condensation  of  additional  tar  and 
liquor.  Primary  cooling  is  accomplished 
directly,  by  contacting  the  gas  with 
cooling  liquor  in  a  baffled  tower,  or 
indirectly,  by  using  countercurrent  water 
flow  in  a  heat  exchanger.  The 
condensate  from  the  primary  cooler 
flows  into  a  tar  collecting  sump  and  is 
discharged  into  a  tar  decanter.  The 
sludge  that  accumulates  at  the  bottom  of 
the  collecting  sump,  tar  collecting  sump 
residue,  must  be  removed  periodically. 
The  tar  collecting  sump  residue  is 
proposed  to  be  listed  as  EPA  Hazardous 
Waste  No.  K141.  In  most  cases,  this 
residue  is  recycled  to  the  tar  decanter. 

The  gas  that  exits  the  primary  cooler 
is  compressed  in  an  exhauster  and  sent 
to  an  electrostatic  precipitator  (ESP), 
which  removes  entrained  coal  tar.  The 
coal  tar  typically  is  routed  to  the  tar 
collecting  sump.  In  some  facilities,  tar 
from  the  primary  cooler  and  ESP  is 
discharged  directly  into  the  tar  decanter 
tank,  thereby  eliminating  the  need  for  a 
tar  collecting  sump. 


In  the  tar  decanter  tank,  the  material 
separates  into  three  phases:  the  top 
layer  is  a  dilute  ammonia  flushing 
liquor;  the  middle  layer  is  coal  tar;  and 
the  bottom  layer  contains  heavy 
carbonaceous  deposits  that  were 
entrained  with  the  tar  and  hquor  in  the 
collecting  main.  Ammonia  is  a  coke  by- 
product and  is  removed  with  a  dilute 
ammonia  flushing  liquor  that  is  skimmed 
from  the  top  layer  in  the  tar  decanter 
tank.  A  portion  of  this  liquor  is  recycled 
to  the  collecting  main.  The  flushing 
liquor  system  is  a  net  generator  of 
excess  ammonia  liquor  that  is  sent  to 
the  excess  ammonia  Hquor  tank  for 
storage.  Phenols  can  be  extracted  from 
the  excess  ammonia  Hquor  by  direct 
contact  with  a  countercurrent  flow  of 
light  oil  from  the  light  oil  recovery  unit. 
The  phenol  containing  light  oil  flows  to 
the  phenol  column  where  the  phenols 
are  removed  by  reaction  with  caustic 
(sodium  hydroxide  or  NaOH)  to  form 
sodium  phenolate.  The  sodium 
phenolate  and  the  separated  light  oil 
fraction  are  both  sold  as  by-products. 

Excess  ammonia  Hquor  leaving  the 
phenol  recovery  unit  is  then  sent  to 
ammonia  stills  for  ammonia  recovery. 
The  ammonia  stills  employ  either 
caustic  (NaOH)  or  lime  (calcium 
hydroxide  or  Ca(OH)j)  to  react  with  any 
Hxed  ammonium  salt  to  render  'free' 
ammonia.  Alternatively,  lime  can  be 
added  to  the  ammonia  Hquor  before  it 
enters  the  ammonia  still  in  a  vessel 
called  a  prelimer.  Ammonia  still  lime 
sludge  is  generated  in  the  ammonia 
stills.  This  ammonia  still  Hme  sludge  is 
currently  Hsted  as  EPA  Hazardous 
Waste  No.  K060.  No  sludge  (K060)  is 
generated  if  only  NaOH  is  used  in  the 
process.  The  waste  ammonia  Hquor 
resulting  from  the  ammonia  recovery 
ultimately  is  sent  to  a  wastewater 
treatment  system. 

The  tar  is  drained  from  the  middle 
layer  of  the  tar  decanter  tank  and  sent 
for  tar  dewatering  and  then  for  storage. 
Tar  dewatering  reduces  the  water 
content  of  the  tar  by  gravity  separation. 
The  water  from  tar  dewatering  is  sent  to 
the  wastewater  treatment  system. 
Dewatered  tar  is  sent  for  storage.  The 
Agency  does  not  have  any  data 
indicating  that  sludges  are  generated 
from  the  tar  dewatering  step. 

Over  time,  a  tar  residue,  identified  in 
today's  proposal  as  proposed  EPA 
Hazardous  Waste  Nos.  K142  for  coke 
by-products  facilities  and  K147  for  tar 
distillation  facilities,  acciunulates  at  the 
bottom  of  the  tar  storage  tanks,  lliis  tar 
residue  must  be  removed  periodicaUy  to 
maintain  capacity  of  tar  storage  tanks. 
The  accumulated  carbonaceous  deposits 
at  the  bottom  of  the  tar  decanter  tank 


currently  are  listed  as  EPA  Hazardous 
Waste  No.  K087— Decanter  Tank  Tar 
Sludge.  This  residue  is  coUected 
continuously  by  scrapers  and  is  either 
recycled  via  ball  mills  to  the  coke  ovens 
or  treated  and  disposed. 

Coke  oven  gas  exiting  the  electrostatic 
precipitator  (ESP)  and  the  reheater.  is 
sent  for  ammonia  recovery.  The 
recovery  of  ammonia  from  coke  oven 
gas  is  practiced  at  most  coke  by- 
products plants.  Ammonia  may  be 
recovered  from  the  gas  stream  [i.e.,  coke 
oven  gas)  using  either  the  direct  or 
indirect  recovery  process.  The  direct 
process  involves  contacting  the  entire 
gas  stream  with  a  solution  of  sulfuric 
acid  (HaSO*)  in  an  absorber  to  produce 
ammonium  sulfate  crystals  (after  a 
series  of  drying  and  crystallization 
steps).  The  ammonium  sulfate  crystals 
are  sold  or  disposed  depending  on 
market  conditions.  When  indirect 
ammonia  recovery  is  used,  the  gas  is 
scrubbed  with  cooling  water  to  absorb 
the  ammonia,  and  the  scrubbing  Hquor  is 
distilled  with  steam  in  ammonia  stiUs  to 
yield  ammonia  vapor.  This  vapor  is  then 
reacted  with  sulfuric  acid  to  produce 
ammonium  sulfate  crystals. 

Coke  oven  gas  exiting  the  ammonia 
absorber  (saturator)  is  sent  to  the  final 
cooler  for  naphthalene  removal.  Coke 
by-product  plants  use  one  of  two 
distinct  processes  for  final  cooHng.  The 
most  common  method  is  direct  contact 
final  cooling  (see  Figiu%  1),  which  uses 
water  as  a  cooHng  medium.  The 
alternative  cooling  process  uses 
counterflow  wash  oil  as  a  cooling/ 
collection  medium. 

When  water  is  used  in  the  final 
cooler,  naphthalene  in  the  coke  oven  gas 
condenses  and  must  be  removed  from 
the  recirculating  cooling  water.  The 
effluent  stream  from  the  final  cooler  is 
first  sent  to  a  sump  called  the 
naphthalene  separator  where  the 
naphthalene  is  skimmed  mechanically 
from  the  surface  of  the  water. 
Naphthalene  collection  and  recovery 
residue  (proposed  EPA  Hazardous 
Waste  No.  K145)  accumulates  at  the 
bottom  of  the  naphthalene  separator 
sump  over  a  period  of  time.  From  the 
separator  sump,  the  water  is  discharged 
to  a  hot  sump,  which  acts  as  a  coUection 
or  surge  vessel  for  the  cooUng  tower. 
From  the  hot  sump,  the  water  is  routed 
at  a  constant  flow  rate  through  the 
cooling  tower  to  a  cold  sump,  which 
serves  as  a  collection  or  siu^e  tank  for 
the  cooled  water  before  it  reenters  the 
final  cooler.  Naphthalene  coUection  and 
recovery  residues  (proposed  EPA 
Hazardous  Waste  No.  K145)  also 
accumulate  in  the  hot  and  cold  sumps, 
and  on  the  surfaces  of  the  cooling  tower. 
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currenUy  are  listed  as  EPA  Hazardous 
Waste  No.  K087— Decanter  Tank  Tar 
Sludge.  This  residue  is  collected 
continuously  by  scrapers  and  is  either 
recycled  via  ball  mills  to  the  coke  ovens 
or  treated  and  disposed. 

Coke  oven  gas  exiting  the  electrostatic 
precipitator  (ESP)  and  the  reheater,  is 
sent  for  ammonia  recovery.  The 
recovery  of  ammonia  from  coke  oven 
gas  is  practiced  at  most  coke  by- 
products plants.  Ammonia  may  be 
recovered  from  the  gas  stream  [i.e.,  coke 
oven  gas)  using  either  the  direct  or 
indirect  recovery  process.  The  direct 
process  involves  contacting  the  entire 
gas  stream  with  a  solution  of  sulfuric 
acid  (HtS04)  in  an  absorber  to  produce 
ammonium  sulfate  crystals  (after  a 
series  of  drying  and  crystallization 
steps).  The  ammonium  sulfate  crystals 
are  sold  or  disposed  depending  on 
market  conditions.  When  indirect 
ammonia  recovery  is  used,  the  gas  is 
scrubbed  with  cooling  water  to  absorb 
the  ammonia,  and  the  scrubbing  liquor  is 
distilled  with  steam  in  ammonia  stills  to 
yield  ammonia  vapor.  This  vapor  is  then 
reacted  with  sulfuric  acid  to  produce 
ammonium  sulfate  crystals. 

Coke  oven  gas  exiting  the  ammonia 
absorber  (saturator)  is  sent  to  the  flnal 
cooler  for  naphthalene  removal.  Coke 
by-product  plants  use  one  of  two 
distinct  processes  for  final  cooling.  The 
most  common  method  is  direct  contact 
final  cooling  (see  Figure  1),  which  uses 
water  as  a  cooling  medium.  The 
alternative  cooling  process  uses 
counterflow  wash  oil  as  a  cooling/ 
collection  medium. 

When  water  is  used  in  the  final 
cooler,  naphthalene  in  the  coke  oven  gas 
condenses  and  must  be  removed  from 
the  recirculating  cooling  water.  The 
effluent  stream  from  the  final  cooler  is 
first  sent  to  a  sump  called  the 
naphthalene  separator  where  the 
naphthalene  is  skimmed  mechanically 
from  the  surface  of  the  water. 
Naphthalene  collection  and  recovery 
residue  (proposed  EPA  Hazardous 
Waste  No.  K145)  accumulates  at  the 
bottom  of  the  naphthalene  separator 
sump  over  a  period  of  time.  From  the 
separator  sump,  the  water  is  discharged 
to  a  hot  sump,  which  acts  as  a  collection 
or  surge  vessel  for  the  cooling  tower. 
From  the  hot  sump,  the  water  is  routed 
at  a  constant  flow  rate  through  the 
cooling  tower  to  a  cold  sump,  which 
serves  as  a  collection  or  surge  tank  for 
the  cooled  water  before  it  reenters  the 
final  cooler.  Naphthalene  collection  and 
recovery  residues  (proposed  EPA 
Hazardous  Waste  No.  K145)  also 
accumulate  in  the  hot  and  cold  sumps. 
and  on  the  surfaces  of  the  cooling  tower. 


Naphthalene  may  also  be  separated 
.  from  the  final  cooler  water  by  sending 
the  coke  oven  gas  stream  through  a 
layer  of  tar  at  the  bottom  of  the  final 
cooler.  The  use  of  a  tar-bottom  final 
cooler  allows  the  naphthalene  to 
dissolve  in  the  tar  and  to  be  included 
with  the  tar  in  any  further  refining 
operation.  The  same  effect  can  be 
produced  by  sending  the  final  cooler 
effluent  stream  to  the  tar  collecting 
sump.  The  naphthalene  dissolves  in  the 
tar,  and  the  water  separates  out  by 
gravity.  This  separated  water  can  either 
be  recycled  to  the  cooling  process  or 
.sent  for  wastewater  treatment. 

When  the  alternative  wash  oil  cooling 
process  is  used,  the  material  recovered 
from  the  final  cooler  contains 
naphthalene  and  some  light  oil.  This 
stream  is  sent  to  a  wash  oil  decanter  (to 
remove  condensed  water)  and  then  to  a 
wash  oil  circulation  tank.  Some  of  the 
wash  oil  from  the  recirculation  tank  is 
recycled  back  to  the  final  cooler  through 
an  indirect  heat  exchanger.  The 
remainder  is  routed  eventually  to  the 
light  oil  recovery  plant  (or  benzol  plant), 
which  is  described  below,  for  removal  of 
both  the  naphthalene  and  the  light  oil. 
Naphthalene  collection  and  recovery 
residues  (K145)  are  formed  in  the  final 
cooler  and  the  wash  oil  decanter. 

After  final  cooling,  the  gas  stream 
enters  the  light  oil  recovery  stage  in 
which  the  gas  is  scrubbed 
countercurrently  with  petroleum  wash 
oil  in  a  scrubber  called  the  light  oil 
scrubber  (or  benzol  plant  scrubber)  to 
absorb  the  light  oil.  Material  that  builds 
up  in  this  scrubber  over  time  will  be 
listed  as  light  oil  recovery  residues 
(proposed  EPA  Hazardous  Waste  No. 
K143).  From  the  scrubber,  the 
"benzolized"  wash  oil  is  sent  to  the  light 
oil  stripping  still  or  stripper  to  separate 
the  wash  oil  from  the  light  oil.  Light  oil 
recovery  residue  (proposed  EPA 
Hazardous  Waste  No.  K143)  also 
includes  material  that  accumulates  in 
the  still.  Recovered  light  oil  is  then 
stored  and  subsequently  sold.  The  wash 
oil  is  recycled  to  the  light  oil  scrubber. 

As  the  wash  oil  recycles  Uirough  the 
light  oil  recovery  process,  a  high-boiling- 
point  resin  is  formed  through 
polymerization  reactions,  which 
degrades  the  quality  of  the  wash  oil.  A 
portion  of  the  wash  oil  is  removed 
continuously  and  is  treated  to  separate 
this  polymerized  resin.  The  cleanup  can 
be  accomplished  thermally  in  a  wash  oil 
purifier,  gravitationally  in  wash  oil 
decanters,  or  by  using  the  difference  in 
densities  between  the  resin  and  the 
wash  oil  in  a  centrifuge  (only 
gravitational  separation  in  a  decanter  is 
shown  In  Figure  1).  The  polymerized 


resin  known  as  wash  oil  muck  or  muck 
oil  (proposed  EPA  Hazardous  Waste  No. 
K143)  accumulates  over  time  and  is 
removed  periodically  from  the  decanter. 
The  cleaned  wash  oil  is  recycled  to  the 
light  oil  recovery  cycle  via  the  wash  oil 
storage  or  recirculation  tank.  The 
material  that  accumulates  in  the  storage 
or  recirculation  tank  is  also  referred  to 
as  a  light  oil  recovery  residue  (proposed 
EPA  Hazardous  Waste  No.  K143). 

Most  plants  that  practice  light  oil 
recovery  have  a  sump  that  collects 
wastewaters  generated  in  the  light  oil 
recovery  area.  Such  wastewaters  would 
include  decanter  water  from  the 
primary,  intermediate,  and  secondary 
separators,  as  well  as  equipment  and 
floor  wash  water.  The  primary  purpose 
of  the  intercepting  sump  is  to  provide 
sufficient  residence  time  for  oil  and 
water  to  separate.  The  separated  light 
oil  fraction  is  recovered  by  skimming 
and  returned  to  the  process.  Sludge  that 
accumulates  in  the  bottom  of  the 
intercepting  sump  typically  is  removed 
on  a  periodic  basis.  These  settied  solids 
are  residues  that  are  defined  as 
wastewater  sump  sludges  from  light  oil 
recovery  (proposed  EPA  Hazardous 
Waste  No.  K144).  Wastewater  from  the 
intercepting  sump  usually  is  treated 
onsite  prior  to  disposal  or  is  used  to 
extinction  in  the  coke  quench  system. 

The  coke  oven  gas  (COG)  that  exists 
from  the  light  oil  plant  has  a  relatively 
high  heating  value.  At  captive  plants, 
about  40  percent  of  the  COG  is  used  as 
fuel  for  the  coke  ovens,  and  the 
remainder  is  used  as  fuel  in  other  steel 
plant  operations.  Merchant  plants  use 
about  40  percent  of  die  COG  as  fuel  for 
the  coke  ovens,  and  the  remainder  is 
sold  as  a  fuel  or  flared.  Historically,  the 
gas  from  the  light  oil  scrubber  has  been 
used  as  a  fuel  without  further 
pretreatment.  However,  because  the 
COG  contains  significant  quantities  of 
hydrogen  sulfide  (HjS)  (roughly  1  g  of 
HjS  per  100  m»  of  COG)  that  are 
converted  to  sulfur  dioxide  (S0»)  and 
sulfur  trioxide  (SO»)  when  the  gas  is 
burned,  many  plants  now  practice  COG 
desulfurization  to  reduce  SO,  (SOi  and 
SOs)  emissions.  The  three  basic  types  of 
COG  desulfurization  processes  are  (a) 
liquid  absorption  processes,  (b)  wet 
oxidative  processes,  and  (c)  dry 
oxidative  processes.  Sulfur  compounds 
recovered  fitim  these  processes  may  be 
sold  or  disposed,  depending  on  market  ~ 
conditions. 

In  the  coke  by-products  recovery 
plant  wastewaters  from  the  light  oil 
recovery  process,  waste  ammonia 
liquor,  and  final  cooler  blow-down 
constitute  the  majority  of  liquid  wastes. 
Other  minor  sources  of  aqueous  waste 


are  barometric  condenser  wastes  from 
ammonia  crystallizers,  desulfurization 
wastes,  and  contaminated  waters  from 
air  pollution  emission  scrubbers  used  at 
charging,  pushing,  preheating,  or 
screening  stations. 

Based  on  the  information  available 
from  RCRA  3007  questionnaires,  49 
percent  of  the  facilities  discharge  these 
wastewaters  to  a  POTW.  25  percent  of 
the  facilities  discharge  these 
wastewaters  to  surface  water.  21 
percent  reuse  these  wastewaters  in  their 
process  (e.g..  use  as  quench  water),  and 
the  remaining  four  percent  of  the 
faciUties  dispose  of  these  wastewaters 
in  underground  injection  wells. 
According  to  the  information  available 
to  the  Agency,  a  significant  number  of 
facilities  use  biological  treatment  to 
treat  these  wastewaters  before 
discharging  them  to  a  POTW  or  through 
Uieir  NPDES  permitted  outfall.  However, 
some  facilities  do  discharge  their 
wastewaters  to  a  POTW  without  any 
freatment  onsite.  Most  of  the  facilities 
treat  their  wastewaters  in  tanks. 
However,  six  facilities  use  surface 
impoundments  to  manage  their 
wastewaters. 

Based  on  the  limited  information 
available  to  the  Agency,  four  facilities 
have  reported  storing  sludges  resulting 
from  wastewater  freatment  in  surface 
impoundment,  one  facility  has  reported 
storing  sludges  from  wastewater 
treatment  in  waste  piles,  three  facilities 
have  reported  disposing  of  sludges  from 
wastewater  treatment  in  landfills,  one 
facility  has  reported  incinerating  sludges 
from  wastewater  treatment. 

b.  Tar  Refining.  Coal  tars  typically  are 
refined  at  facilities  other  than  coke 
plants.  Coal  tar  is  refined  by  either 
batch  or  continuous  distillation  into  a 
number  of  products,  including  pitch, 
creosote,  naphthalene,  and  tar  acids. 
The  following  paragraphs  discuss  the  tar 
refining  steps. 

A  batch  still  is  a  horizontal  tank  used 
to  heat  the  crude  coal  tar.  Vapors  from 
the  material  being  distilled  leave  the  top 
of  the  still  and  pass  through  a  water- 
cooled  condenser.  The  pitch  (at  the 
bottom  of  the  horizontal  tank)  is  heated 
until  it  reaches  its  softening  point.  At 
that  point,  the  pitch  is  discharged  from 
the  still,  cooled,  and  poured  into  barrels 
for  storage.  In  the  batch  distillation 
process,  high-boiling-point  residues 
accumulate  on  the  fire  tubes  and  at  the 
bottom  of  the  still  and  must  be  removed 
periodically.  This  residue  is  called  tar 
distillation  bottoms  or  residue  (proposed 
EPA  Hazardous  Waste  No.  K148). 

When  coal  tar  is  refined  using 
continuous  distillation,  the  crude 
material  is  first  heated  in  a  dehydration 
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column,  then  flashed  to  separate  its 
components.  The  heavy  liquid 
components  such  as  pitch  and  creosote 
are  sent  to  a  distillation  column  for 
further  refining.  Vapors  from  the  flash 
chambers  and  distillation  columns  are 
sent  to  a  fractionating  column.  Finished 
commercial  products  include  heavy 
naphtha,  naphthalene,  creosote,  and 
enthracene  oil.  No  still  residues  are 
generated  from  the  continuous  process. 

Tar  from  either  of  these  processes  is 
stored  in  tanks  and,  over  time,  a  tar 
residue  may  accumulate  at  the  bottom  of 
the  storage  tanks  and,  if  it  reaches  a 
certain  level,  is  removed  periodically. 
This  tar  residue  is  identified  in  today's 
proposal  as  EPA  Hazardous  Waste  No. 
K147  (for  the  refining  facilities). 
Currently  EPA  does  not  have  any  data 
that  indicate  residues  are  generated 
from  chemical  or  oil  storage. 

The  Agency  realizes  that  the  tar 
refining  industry  generates  products 


from  still  bottoms,  as  opposed  to  relying 
purely  on  distillate  products.  The 
Agency  seeks  comment  as  to  which 
bottoms  are  really  products,  by- 
products, or  co-products  and  which  are, 
in  fact,  wastes.  The  Agency  is  proposing 
to  limiting  the  listings  to  materials  that 
are  wastes,  not  legitimate  products.  The 
Agency  also  seeks  comments  and 
suggestions  as  to  the  wording  of  the 
K147  and  K148  listings,  so  that  there  is 
no  confusion  in  the  regulated  community 
as  to  the  scope  of  the  listings,  if 
promulgated. 

2.  Quantities  of  Waste  Generated 

Table  2  presents  estimates  of  the 
quantities  of  waste  generated  fi-om  the 
production  of  coke  and  coke  by- 
products, recovery  of  coke  by-products, 
and  coal  tar  refining.  These  estimates 
are  based  on  data  supplied  to  EPA  by 
the  industry  in  response  to  the 
questionnaires  sent  to  each  operating 
facility  in  1985,  and  on  supplemental 


data  collected  from  all  tar  refiners  and 
approximately  50  percent  of  the  coke 
plants  in  1987.  The  industry 
questionnaires  were  issued  under  the 
authority  of  RCRA  Section  3007.  The 
estimates  were  calculated  using  a  best- 
estimate,  production-normalized  waste 
generation  rate  for  each  residual  stream. 
Plant-specific  waste/residual  estimates 
of  waste  quantities  were  made  based  on 
the  process  description  or  residual 
characterization  supplied  by  the  plant, 
and  using  plant-specific  production  rates 
for  those  plants  that  were  known  to 
generate  the  residual  stream.  The 
assumptions  and  data  used  to  generate 
these  estimates  are  provided  in  detail  in 
the  Background  Document  for  this 
proposed  listing  and  in  confidential  data 
memoranda  referenced  in  the 
Background  Document.  EPA  will  accept 
petitions  submitted  in  accordance  with 
40  CFR  part  2  for  declassifying  CBI 
material. 


Table  2.— Estimated  Nationwide  Waste  Quantities  (MT/yr) 


Waste 


K141— Process  residues  from  the  recovery  of  coal  tar,  Including,  but  not  limited  to.  tar  collecting  sump  residues  from  t^e  production  of  coke  from  coai 
Of  the  recovery  of  col(e  bysxoducts  produced  from  coal.  This  listing  does  not  include  K087  (decanter  tank  tar  sludge  from  coking  operations) 

K 142— Tar  storage  tank  residues  from  the  production  of  coke  from  coal  or  from  the  recovery  of  coke  tiy-products  produced  from  coal 

K 143— Process  residues  from  the  recovery  of  light  oil.  Including,  but  not  limited  to,  those  generated  m  stills,  decanters,  and  wash  oil  recovery  units 
from  the  recovery  of  coke  by-products  produced  from  coal 

K 144- Wastewater  treatment  shidges  from  light  oil  refining,  including,  but  not  fctiitedtorintercep^^ 
of  coke  by-products  produced  from  coal „„ ^ 

K 145— Residues  from  naphthalene  collection  and  recovery  operations  from  ttie  recowy  oicoketiMpri^ 

KK'— T ar  storage  tank  residues  from  coal  tar  refinir>g „ __.._. 

K 148— Residues  from  coal  tar  distillation,  including,  but  not  limited  to,  stiil  bottoriwll!!"".!  1_  '"" 


Source:  Background  Docunwnt  (USEPA  1990). 

3.  Waste  Management  Practices 

The  principal  sources  of  information 
on  waste  management  practices  are  the 
responses  to  the  1985  EPA 


Quantity 


3,100 
10.000 

4,500 

900 

450 

2,800 

270 


questionnaires,  the  supplemental 
information  collected  in  1987.  and 
information  from  States  and  other 
government  agencies.  Table  3 
summarizes  the  information  obtained  on 


management  practices  for  the  coke  plant 
residual  streams.  Coal  tar  refining  waste 
management  practices  are  summarized 
in  Table  4. 


Table  3.— Waste  Management  Practices  for  Coke  By-Products  Recovery  Wastes  (Percent)  > 


Waste  rnanagement  practice 


Reuse,  relumed  to  process _.., 

Removed  tiy  mraste  removal  contractor.. 

Burned  in  boder/used  as  fuel 

LandfiS.- _ 

Other ZZ.. 

1^.  of  facilities  respocKfing.. 


Percent  of  total  coke  productkxi  by  reaponding  faciiities.. 


K141 


Residues 

from  tar 

recovery* 


•100 
0 
0 
0 
0 
1 
5 


K142 


Tar  storage 

tank 

residues 


31 

e 

31 

31 

0 

13 


K143 


Residues 
from  light  oil 
processing 


S3 

13 

19 

6 

•6 

17 
27 


K144 


Wastewater 

treatment 

sludges 

from  light  oil 
rafirvng 


43 
29 
14 
14 
0 
« 
27 


K145 


Residues 

from 

naphthalene 

collection, 

recovery 


100 
0 
0 
0 
0 
8 
16 


oeoe^ldt'yTSSs'^eS^.Sri^.Sl^'SS;*^''^'^,'^,?^"*  3007  questionnaire.  whk:h  reported  management  practices,  not  number  of  laciBUet  that 
^^^^^LrJ^ta^J^^^        percent  because  many  facilrties  reported  more  than  one  management  practice 

numberZy^'^e^SS^J^n'Sri^^  "^  ^  """^^  "^  ""***•  ««*  »*  P^"'  t^lte**^  '^«"  ^"^^  •«  "«yc*«l  to  the  tar  decanter.  This 

'  Sold  or  stored. 

Source.  RCRA  3007  questionnaries. 


Federa 


Table  4.—Waste  Managi 
tices  for  Tar  Refining  \ 
cent)* 


Waste  management  practice 


Reuse,  return  to  process 

flerTX)ved  by  waste  removal 

contractor _ . 

Burned  in  boner/used  as  fuel  „. 

Landfill „_ „ 

Thermal  evaporation  in  tanks .... 

Other ._  ' 

Number  of  facilitiea  reapond- 

Percent  of  total  tar  production 
by  responding  facilrties 


K1 
St 

re 


'Percentages  are  based  on  nm 
responding  to  tf>e  RCRA  3007  que 
reported  managemeot  practices,  rn 
cilities  that  generaled  waste  Totals 
percent  because  many  facilities  rep 
one  waste  managerT>ent  practice. 

Source:  RCRA  3007  Questionnain 

The  four  primary  waste  m 
practices  for  coke  plant  resii 
are  landfiUing,  removal  by  d 
contractors  for  off-site  dispo 
combustion  as  a  fuel,  and  re 
process.  Further  details  on  o 
management  practices  utiliz 
contractors  were  not  reporte 
RCRA  3007  questionnaires,  1 
presumably  the  wastes  are  e 
landfilled  or  used  as  a  fuel  b 
their  high  heating  value  {>1: 
lb). 

Several  recycling  options  i 
available  for  reuse  of  residu) 
process.  For  example,  for  res 
tar  recovery  (proposed  EPA  1 
Waste  No.  Kl41),  one  opHon 
recycle  the  residue  to  the  tar 
Tar  storage  tank  residuals  (p 
EPA  Hazardous  Waste  No.  K 
generally  recycled  to  the  cok 


Benzene .„„ 

Benz(a)anthrao8ne_ 


Benzo(a)pyrene 

Benzo{b  and  k)fluoranthane ._ 

Dit)enz(a.h)anthrBcene 

lndeno(  1 .2  J-cd)pyrene 

Naphthalene  _ 


Note.— X  Indicates  that  the  consti 
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;s,  80  that  there  is 
jgulated  community 
listings,  if 
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snerated  from  the 
id  coke  by- 
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pplied  to  EPA  by 
ise  to  the 
3  each  operating 
n  supplemental 


data  collected  from  all  tar  refiners  and 
approximately  50  percent  of  the  coke 
plants  in  1987.  The  industry 
questionnaires  were  issued  under  the 
authority  of  RCRA  Section  3007.  The 
estimates  were  calculated  using  a  best- 
estimate,  production-normalized  waste 
generation  rate  for  each  residual  stream. 
Plant-specific  waste/residual  estimates 
of  waste  quantities  were  made  based  on 
the  process  description  or  residual 
characterization  supplied  by  the  plant, 
and  using  plant-specific  production  rates 
for  those  plants  that  were  known  to 
generate  the  residual  stream.  The 
assumptions  and  data  used  to  generate 
these  estimates  are  provided  in  detail  in 
the  Background  Document  for  this 
proposed  listing  and  in  confidential  data 
memoranda  referenced  in  the 
Background  Document.  EPA  will  accept 
petitions  submitted  in  accordance  with 
40  CFR  part  2  for  declassifying  CBI 
material. 


DE  Waste  Quantities  (MT/yr) 


ar  collecting  sump  residues  from  the  production  of  coke  from  coal 

ide  K087  (decanter  tank  tar  sludge  from  coking  oparaljons) 

recovery  of  coke  t)y-products  produced  from  coal _ 

tt)ose  generated  In  stills,  decanters,  and  wash  oil  recovery  units 


to,  Intercepting  or  contamination  sump  sludges  from  the  recovery 
<ery  of  coke  ljy^)roduct8  produced  from  coal 


Quantity 


3,100 
10.000 

4,500 

000 

450 

2300 

270 


ipplemental 
in  1987,  and 
es  and  other 
Table  3 
nation  obtained  on 


management  practices  for  the  coke  plant 
residual  streams.  Coal  tar  refining  waste 
management  practices  are  summarized 
in  Table  4. 


<E  By-Prooucts  Recovery  Wastes  (Percent) 


K141 

K142 

K143 

K144 

K145 

Residues 

from  tar 

recovery* 

Tar  Storage 

tank 

residues 

ResWues 
frorh  light  oil 
processing 

Wastewater 

treatment 

siudgea 

fromlnhtofl 

refirilng 

Residues 

from 

naphthalene 

coUectioa 

recovery 

•100 
0 
0 
0 
0 

1 

5 

31 
S 
31 
31 
0 
13 
44 

53 
13 
19 
6 
•6 
17 
27 

43 
29 
14 
14 
0 
8 
27 

100 
0 

16 

estionnaire.  wt^k:h  reported  management  practices,  not  number  of  tadBUes  that 

ore  than  one  managerT>ent  practice. 

les  and  that  piant  indicated  that  residues  are  recycled  to  the  tar  decanter.  This 


Table  4.--Waste  Management  Prac- 
tices FOR  Tar  Refining  Wastes  (Per- 
cent) > 


Waste  management  practice 


Reuse,  return  to  process. 

Removed  by  waste  removal 
contractor 

Burned  in  boHer/usad  as  fuel ... 

Landfill „. ^ 

Thermal  evaporation  in  tanks ... 

Other .._ 

Number  of  facilities  respond- 
ing  

Percent  of  total  tar  production 
by  responding  facilfties 


Percentages  are  based  on  number  of  facilities 
respoodiog  to  the  RCRA  3007  questKXinaire.  which 
reported  management  practices,  not  number  of  fa- 
cilities that  generated  waste  Totals  may  exceed  100 
percent  because  many  facilities  reported  more  than 
one  waste  management  practwe. 
Source:  RCRA  3007  Questionnaires. 

The  four  primary  waste  management 
practices  for  coke  plant  residual  streams 
are  landfilling.  removal  by  designated 
contractors  for  off-site  disposal, 
combustion  as  a  fuel,  and  reuse  in  the 
process.  Further  details  on  off-site  waste 
management  practices  utilized  by  the 
contractors  were  not  reported  in  the 
RCRA  3007  questionnaires,  but 
presumably  the  wastes  are  either 
landfilled  or  used  as  a  fuel  because  of 
their  high  heating  value  (>  12.000  BTU/ 
lb). 

Several  recycling  options  are 
available  for  reuse  of  residuals  in  the 
process.  For  example,  for  residues  from 
tar  recovery  (proposed  EPA  Hazardous 
Waste  No.  Kl41).  one  option  is  to 
recycle  the  residue  to  the  tar  decanter. 
Tar  storage  tank  residuals  (proposed 
EPA  Hazardous  Waste  No.  K142)  are 
generally  recycled  to  the  coke  oven  and 


introduced  with  the  coal  as  feedstock. 
Residues  from  naphthalene  production 
(proposed  EPA  Hazardous  Waste  No. 
K145)  can  be  returned  to  the  coke  oven 
or  dissolved  in  the  tar  and  processed  as 
a  component  of  the  crude  coal  tar.  The 
two  light  oil  recovery  residues  (proposed 
EPA  Hazardous  Waste  Nos.  K143  and 
K144)  can  be  dissolved  in  the  tar, 
dissolved  in  the  wash  oil  and  recycled 
In  the  light  oil  recovery  process,  or 
recycled  to  the  coke  oven  with  the  coal. 
Two  facilities  reported  recycling  tar 
distillation  residue  (proposed  EPA 
Hazardous  Waste  No.  K148).  One  plant 
recycled  the  residue  with  the  tar.  The 
other  plant  recycled  the  residue  to  a 
coke  plant  where  it  was  returned  to  the 
coke  oven  with  the  coal  feed. 

D.  Basis  for  Listing 

1.  Summary  of  Basis  for  Listing 

Each  of  the  seven  wastes  from  coke, 
coke  by-products,  and  tar  refining  meets 
the  criteria  for  listing  wastes  as 
hazardous  that  is  presented  in  40  CFR 
261.11(a)(3).  Consequently,  EPA  is 
proposing  that  they  be  added  to  the  list 
of  hazardous  wastes  from  specific 
souroes  appearing  at  40  CFR  281.32. 
Hazardous  constituents  are  typically 
present  in  these  wastes  at  such  levels 
that  ground-water  concentrations  of 
these  constituents  are  expected  to 
exceed  health-based  levels  of  concern 
when  the  wastes  are  improperly 
managed.  As  discussed  later,  all  the 
constituents  of  concern  are  carcinogens 
and/or  systemic  toxicants.  All  of  the 
constituents  of  concern  are  listed  as 
hazardous  constituents  in  40  CFR  part 
261.  appendix  VIII.  Under  plausible 
mismanagement  scenarios,  the  Agency 
believes  that  these  proposed  hazardous 
wastes  (proposed  EPA  Hazardous 
Waste  Nos.  K141  through  K145,  K147, 

Table  5.— Constituents  of  Concern 


and  K148)  are  capable  of  posing  a 
substantial  present  or  potential  hazard 
to  human  health  or  the  environment.  By 
mismanagement  scenario,  the  Agency 
means  disposal  in  a  sanitary  or 
industrial  (RCRA  subUde  D)  landfill 
surface  impoundment  open  dumping, 
etc. 

Table  5  presents  the  selected 
constituents  of  concern  in  each  of  the 
proposed  wastes.  Tables  6  and  7  present 
the  range  of  measured  concentrations  of 
constituents  in  coke  by-products  and  tar 
refining  wastes.  EPA  selected  the 
constituents  of  concern  based  on  two 
principal  factors:  their  known  toxicity 
and  their  average  concentrations  in  the 
waste.  In  the  past  EPA's  selection  of 
constituents  of  concern  for  listed 
hazardous  wastes  has  relied  on 
comparisons  of  maximum  reported 
waste  constituent  concentrations  with 
health-based  levels  of  concern.  The 
Agency  used  the  same  selection 
procedure  to  identify  the  constituents  of 
concern  in  the  wastes  being  proposed 
for  listing  as  hazardous.  In  this  case,  the 
Agency  has  found,  as  is  shown  and 
discussed  later  in  Tables  8  throu^  8F. 
that  the  concentrations  of  constituents 
of  concern  in  coke  by-products  wastes 
are  so  high  that  even  projections  of 
ground  water  contamination  levels 
based  on  average  waste  concentrations 
(rather  than  maximum  concentrations) 
exceed  health-based  levels  of  concern. 
Other  constituents  were  detected  in 
these  wastes  but  were  not  selected  as 
constituents  of  concern  at  this  time 
because  their  levels  of  toxicity  are  not 
well  established  or  because  they 
typically  are  not  present  in 
concentrations  of  regulatory  concern. 
Data  on  these  constituents  can  be  found 
in  the  Backgroimd  Document  for  today's 
proposal. 


OoncMuentt 

K141 

K142 

K143 

K144 

K145 

K147 

K148 

Benzene „..      

X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 

X 
X 
X 
X 

X 
X 
X 

X 
X 

X 
X 
X 

X 

X 

X 
X 
X 
X 
X 
X 



- 

Benro(a)Dvrene " 

X 

Benzo{b  and  k)fluoranthene 

X 

Dibenz(a.h>anthfBcene ..    ..     

X 

lndeno(1.2J-cd)pyrene 

X 

Naphthalene 

X 
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Table  6— Coke  and  Coke  By-Product  Wastes:  Constituents  of  Concern  and  Range  of  Measured  Concentrations  (All  Values  in 

PPM) 


K141  — 
Process 
residues 
from  coal 

tar 
recovery* 

K142— Tar  storage  tank 
residues 

K143— Residues  from 
Ight  oil  processing 

K 144— Wastewater 

treatment  sludges  from 

light  oil  refining 

K145— Residues  from 
naphthalene  collection  arrd 

Constituteni 

Range 

Avg. 

Range 

Avg. 

recovery 

Range 

Avg. 

Range 

Avg. 

Benzene „.     

Benz(a)  anthracene 

Bero;o<a)pyrene „_ „_ 

Benzo<b)fiuofantt>ene  ' „ 

3350 

7,850 
8.450 

5,450 

1,750 

6.150 

96.000 

230-290 
5.400-7.400 
4,500-8,300 

■'"5',2o6^io.'oo6'" 

720-1,600 
2,000-4.100 
32.000-84.000 

260 
6.600 
6.500 

39-8,500 
ND-320 
< 10-130 

1,600 
»69 
»34 

;—• 

»38 

»40 

52.000 

200-14,000 
<15-140 
<20-130 

15-220 
<7-'31 
< 15-77 
360-53,000 

3.000 
»68 
»65 
...„...„„„.. 

»15 

»36 

27.000 

120-3,000 

<3-'48 

NO-22 

ND-6 

ND-9.9 

6.7-300,000 

1,000 

•22 

•7 

Bea:o<K)fiuofanthene  « 

Oibenz{a,h)anmracene 

ln<teno(l.2.3-cd)pyrene 

Naphthalene „ 

7,500 

1,000 

2,900 

55,000 

<5^W0 
NO-' 250 
ND-'250 
1,400-480,000 

*26 

»13 
•4 

140,000 

•Onjyone  data  point  exists.  However,  this  residual  is  presumed  to  be  comparable  in  composition  to  far  decanter  sludge  (listed  waste  K087). 

*Artnmet)c  averages  are  based  on  one  half  the  qoantrtation  limrt  lor  cor«;!;iuerits  ifeteded  below  qLant;tation  limits  and  zero  lor  constitutems  not  detected  (ND) 

*Vakie  represents  one  half  the  quantitafioo  amit  because  the  consl'tutont  was  detected  at  trace  levels. 

*GC  peak  resolution  was  not  adequate  to  provide  quantitation  of  the  two  Isomers  Individually.  The  results  shown  are  the  sum  of  the  two  isomers. 

Table  7.— Tar  Refining  Wastes:  CoNSTrruENTs  of  Concern  and  Range  of  Measured  Concentrations  (All  Values  in  ppm) 


Constituent 


Benzene 

Ben2(a)anthr8cen« . 
Ben20<a)pyrene .. 


Benzo<b)fluoranttTene  *.... 
Benzo<k)fluoranttiene  '.... 
Dibenz(a.h)anthracene  ..„ 
lndeno(1 .2.3-cd)pyTene ... 
Naphthalene 


K147— Tar  storage  tank 
residuals 


Range 


230-290 
5.400-7,400 
4,500-8.300 


6.200-10,000 
720-1,600 
2.000-4.100 
32,000-84,000 


Avg 


260 
6,600 
6,500 

7,600 

1.000 

2,900 

55.000 


Constituent  not  analyzed  (volatiles  were  not  antWpated  in  still  bottoms  that  have  been  heated  to  high  temperatures), 
tjt-  peak  resolution  was  not  adequate  to  provide  quantitation  of  the  two  isomers  individually.  The  results  are  the  sum  of  the  Isomers. 
Source:  Background  Document 


K 146— Tar  Distillation 
reskkjais 


Range 


NA* 

160-10.000 
330-7,300 


150-13,000 
36-1,400 

110-3.300 
17-2,400 


Avg 


1^' 
4.500 
3.600 

6.100 
800 

1.700 
650 


The  Agency  lists  a  waste  as 
hazardous  if  the  waste  poses  a  potential 
hazard  to  human  health  or  the 
environment.  In  order  to  assess  the 
potential  hazard  that  a  waste  may  pose, 
the  Agency  evaluates  the  potential 
human  health  and  environmental  risk  if 
the  waste  is  disposed  of  improperly. 
This  risk  is  estimated  as  a  function  of 
the  amount  of  exposure  and  the  toxicity 
of  hazardous  constituents  present  in  the 
waste  stream  of  concern.  In  evaluating 
the  risk  posed  by  today's  wastes,  the 
Agency  considered  human  exposure  and 
exposure  to  environmental  receptors 
from  contaminated  ground  water.  The 
amount  of  exposure  to  humans  through 
ingestion  of  contaminated  drinking 
water  and  environmental  receptors  via 
ground  water  is  estimated  from  the 
expected  concentrations  of  hazardous 
constituents  in  drinking  water  and  the 
average  amount  of  water  consumed  over 
the  entire  life  span  of  an  individual. 

The  expected  drinking  water 
concentrations  of  hazardous 
constituents  from  the  wastes  can  be 
estimated  as  follows.  First,  the 
concentrations  of  these  constituents 


released  to  a  leachate  generated  from 
the  wastes  are  estimated.  Thea  the 
concentrations  of  these  constituents  in 
drinking  water  are  estimated  after 
transportation  of  the  leachate  to  a 
drinking  water  well.  Various 
alternatives,  discussed  below,  were 
considered  for  estimating  the  exposure 
concentrations. 

In  order  to  estimate  the  concentration 
of  the  constituents  of  regulatory  concern 
present  in  the  proposed  coke  by- 
products wastes,  EPA  considered  the 
use  of  teachability  models  and 
subsurface  fate  and  transport  models  to 
estimate  concentrations  of  these 
constituents  in  drinking  water. 
Specifically,  the  Agency  considered  the 
use  of  the  Organic  Leachate  Model 
(OLM)  and  the  Toxicity  Characteristic 
Leaching  Procedure  (TCLP)  to  estimate 
the  leachate  concentrations  that  are 
likely  to  result  from  the  proposed 
wastes.  This  would  be  followed  by  the 
use  of  EPA's  Composite  Model  for 
Landfills  (EPACML)  to  estimate  the 
migration  of  the  hazardous  constituents 
to  the  drinking  water  well.  However, 
due  to  limitations  in  the  applicabiUty  of 


these  models  to  the  wastes  being 
addressed  in  today's  proposal,  the 
Agency  has  determined  that  they  may 
not  be  appropriate  for  these  wastes. 
These  limitations  are  discussed  below. 

a.  Leaching  Protocols.  On  November 
27, 1985,  the  Agency  proposed  an 
organic  leachate  model  (OLM)  to 
estimate  the  amount  of  organic 
contaminants  that  will  leach  from  a 
waste  (see  51  PR  41082  and  50  PR  48886). 
The  OLM  is  an  empirical  equation 
which  was  developed  through 
application  of  modeling  techniques  to  a 
data  base  of  waste  constituent 
concentrations  and  experimentally 
measured  leachate  concentrations.  The 
OLM  takes  into  accoimt  the 
concentrations  of  organic  constituents  of 
concern  and  their  aqueous  solubility. 

However,  OLM  does  not  consider 
cosolvency  effects  and  therefore,  tends 
to  underestimate  pollutant  mobility  in 
waste  matrices  where  cosolvency  may 
be  significant.  EPA  believes  that,  with 
the  possible  exception  of  tar  distillation 
residues,  wastes  addressed  in  today's 
proposal  may  be  subject  to  significant 
cosolvency  effects. 


EPA  also  analyzed  sampi 

wastes  addressed  in  today'i 

for  selected  organic  constitt 

the  Toxicity  Characteristic  i 

Procedure  (TCLP)  (see  55  FI 

11862  for  details  on  the  TC  i 

Problems  were  encountered 

the  leaching  procedure  to  th 

The  principal  problem  with 

of  these  wastes  is  associate 

variable  amounts  of  tar  [i.e., 

solids).  Tarry  samples  pose 

with  sample  homogenizatioi 

and  dispersion  of  solids  in  t] 

medium  when  performing  th 

tendency  of  tar  to  adhere  to 

causes  mass  balance  proble 

of  these  difficulties,  EPA  bel 

the  TCLP  procedure  tends  tc 

analytical  results  which  maj 

underestimate  the  concentre 

hazardous  constituents  in  le 

from  these  wastes  if  they  an 

of  in  a  landfill  environment. 

analytical  results  are  providi 

Background  Document  for  to 

proposal.) 

b.  Groundwater  Models.  T 
modelling  method  referred  tc 
EPACML  has  been  used  to  ei 
attenuation  and  dilution  of  s] 
cotutituents  during  their  mig 
through  the  unsaturated  zone 
municipal  landfill,  and  their  I 
through  the  saturated  zone  tt 
drinking  water  source  (expoB 
EPACML  accounts  for  diaper 
longitudinal,  lateral,  and  vert 
dirsctions;  one-dimensional  i 
uniform  advective  flow;  sorpi 
chemical  degradation  from  h; 


Benz(a)anthrac««># 

Benzo<a)pyren»  ..„ '"' 

Ben2o(b)fkiorantheoe  B«nzo(k)nuorant 

Dibenz(a.h)anthraoene „ 

Indeooi  1 ,2,3-cd)pyrww 

•  Reference  Dose  (RfD),  Risk-Spc 

Class  A  and  B  carcinogens  are  te 

'  Calculated  for  three  hyootheticai 

'Ratio  obtained  by  dividing  vakM 

HEEFs. 

'  QC  peak  iwolutlon  was  not  ade< 
Sourc*:  Background  DocumerH. 
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Concern  and  Range  of  Measured  Concentrations  (Ail  Values  in 
>M) 


K143— Residues  from 
KQht  o»  processing 

K 144— Wastewater 

treatmerrt  sJudges  from 

ligfit  oil  refining 

K 145— Residues  from 
naphthalene  collection  and 

Range 

Ayg. 

recovery 

Range 

Avg. 

Range 

Avg. 

39-6.500 
ND-320 
< 10-130 

1,600 
•69 
•34 

200-14,000 
<15-140 
<20-130 

15^220 
<7-'31 
< 15-77 
360-53,000 

3.000 
•68 
•65 
..._...„„„.. 

•15 

•36 

27.000 

120-3,000 

<3-'48 

NO-22 

ND-6 

ND-9.9 

5.7-300,000 

1,000 

»22 

•7 

<5-230 
NO-' 250 
ND-'250 
1,400-480,000 

•59 

•38 

•40 

52.000 

•26 

•13 

•4 

140,000 

ible  In  composition  to  tar  decanter  sludge  (listed  waste  K087). 

nt»  detected  below  quantitation  limits  ar>d  zero  tor  constitutents  not  detected  (NO). 

detected  at  trace  levels. 

wo  Isomefs  Individually.  The  results  shown  are  the  sum  of  the  two  isomer*. 


\HD  Range  of  Measured  Concentrations  (All  Values  in  ppm) 


K147— Tar  storage  lank 
residuals 

K 146— Tar  Distillation 
residuals 

Range 

Avg 

Range 

AVQ 

230-290 
5.400-7,400 
4,500-8,300 

260 
6,600 
6,500 

7,500 

1.000 

2,900 

55.000 

NA- 

160-10.000 
330-7,300 

NA' 

4  vm 

3.600 

6.200-10,000 
720-1,600 
2.000-4.100 
32.000-84,000 

150-13.000 
36-1,400 

110-3,300 
17-2.400 

6.100 
800 

1.700 
850 

eve  been  heated  to  high  temperatures). 

«rs  Individually.  The  results  are  the  sum  of  the  Isomers. 


te  generated  from 
lated.  Then,  the 
ese  constituents  in 
istimated  after 
}  leachate  to  a 
Various 

led  below,  were 
lating  the  exposure 

te  the  concentration 
if  regulatory  concern 
sed  coke  by- 
A  considered  the 
lodels  and 
transport  models  to 
ions  of  these 
Ling  water, 
incy  considered  the 
eachate  Model 
city  Characteristic 
(TCLP)  to  estimate 
trations  that  are 
the  proposed 
be  followed  by  the 
site  Model  for 
to  estimate  the 
ardous  constituents 
r  well.  However, 
the  applicability  of 


these  models  to  the  wastes  being 
addressed  in  today's  proposal,  the 
Agency  has  determined  that  they  may 
not  be  appropriate  for  these  wastes. 
These  limitations  are  discussed  below. 

a.  Leaching  Protocols.  On  November 
27, 1985,  the  Agency  proposed  an 
organic  leachate  model  (OLM)  to 
estimate  the  amount  of  organic 
contaminants  that  will  leach  from  a 
waste  (see  51  FR  41082  and  50  FR  48886). 
The  OLM  is  an  empirical  equation 
which  was  developed  through 
application  of  modeling  techniques  to  a 
data  base  of  waste  constituent 
concentrations  and  experimentally 
measured  leachate  concentrations.  The 
OLM  takes  into  accotmt  the 
concentrations  of  organic  constituents  of 
concern  and  their  aqueous  solubility. 

However,  OLM  does  not  consider 
cosolvency  effects  and  therefore,  tends 
to  underestimate  pollutant  mobility  in 
waste  matrices  where  cosolvency  may 
be  significant.  EPA  believes  that,  with 
the  possible  exception  of  tar  distillation 
residues,  wastes  addressed  in  today's 
proposal  may  be  subject  to  significant 
cosolvency  effects. 


EPA  also  analyzed  samples  of  the 
wastes  addressed  in  today's  proposal 
for  selected  organic  constituents,  using 
the  Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  (see  55  FR  11798- 
11862  for  details  on  the  TC  rule). 
Problems  were  encountered  in  applying 
the  leaching  procedure  to  these  wastes. 
The  principal  problem  with  the  samples 
of  these  wastes  is  associated  with  the 
variable  amounts  of  tar  [i.e.,  percent 
solids).  Tarry  samples  pose  problems 
with  sample  homogenization,  filtration, 
and  dispersion  of  solids  in  the  leaching 
medium  when  performing  the  TCLP.  The 
tendency  of  tar  to  adhere  to  surfaces 
causes  mass  balance  problems.  Because 
of  these  difficulties,  EPA  believes  that 
the  TCLP  procedure  tends  to  provide 
analytical  results  which  may 
underestimate  the  concentrations  of 
hazardous  constituents  in  leachates 
from  these  wastes  if  they  are  disposed 
of  In  a  landfill  environment.  (The 
analytical  results  are  provided  in  the 
Background  Document  for  today's 
proposal.) 

b.  Groundwater  Models.  The 
modelling  method  referred  to  as 
EPACML  has  been  used  to  estimate  the 
attenuation  and  dilution  of  specific 
constituents  during  their  migration 
through  the  unsaturated  zone  beneath  a 
municipal  landfill,  and  their  transport 
through  the  saturated  zone  to  a  potential 
drinking  water  source  (exposure  point). 
EPACML  accounts  for  dispersion  in  the 
longitudinal,  lateral,  and  vertical 
directions;  one-dimensional  steady  and 
uniform  advective  flow;  sorption;  and 
chemical  degradation  fi^m  hydrolysis. 
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EPACML  accounts  for  the  unsaturated 
zone  transport  modules  and  implements 
them  usitig  the  Monte  Cario 
(probabilistic)  framework. 

The  input  concentration  to  the 
unsaturated  zone  transport  module  of 
EPACML  corresponds  to  the  leachate 
concentration  at  the  bottom  of  the 
landfill.  Under  certain  conditions, 
particulariy  very  high  constituent 
concentration,  immiscible  liquid  flow 
can  occur.  For  such  situations,  the 
model's  inability  to  account  for  the 
immiscible  flow  condition  may  result  in 
an  underestimation  of  the  receptor  well 
concentrations.  As  discussed  below,  the 
wastes  addressed  in  today's  proposal 
typically  have  very  high  concentrations 
of  certain  hazardous  constituents. 
Therefore,  use  of  EPACML  may  result  in 
an  underestimate  of  concentrations  of 
these  constituents  at  drinking  well  sites. 

For  thf  reasons  stated  above,  EPA 
believes  that  the  use  of  available 
leaching  and  subsurface  fate  and 
tranaport  models  is  not  optimal  for  the 
wastes  addressed  in  today's  proposal.  In 
addition,  analytical  results  fi-om  the 
application  of  the  TCLP  to  waste 
samples  tend  to  understate  the 
concentrations  of  hazardous 
constituents  in  leachates  which  may 
possibly  originate  from  the  wastes. 
However,  in  spite  of  the  limitations  of 
available  methodologies  for  evaluating 
the  potential  health  threats  from  these 
wastes,  the  Agency  believes  that  the 
methodologies  reveal  high 
concentrations  of  hazardous 
constituents  in  these  wastes.  For  that 
reason  and  because  of  the  toxicity  of 


these  constituents,  the  mobility  of  the 
hazardous  constituents,  and  the 
persistence  of  the  constituents  in  the 
environment.  EPA  believes  that  the 
wastes  are  hazardous. 

After  considering  all  of  the  factors  of 
40  CFR  261.11(a)(3).  EPA  concludes  that 
these  wastes  are  capable  of  posing  a 
substantial  present  or  potential  hazard 
to  human  health  or  the  environment 
when  improperiy  treated,  stored, 
transported,  or  disposed  of.  The 
concentrations  and  toxicities  of 
hazardous  constituents  in  the  wastes  are 
of  such  a  magnitude  that,  even  under 
conservative  assumptions  regarding  the 
potential  for  release  of  these 
constituents  to  the  environment  and 
their  subsequent  transport  in  the 
subsurface  environment,  improper 
management  of  the  wastes  poses  an 
unacceptable  health  risk.  The  following 
discussion  illustrates  this  concern. 

Tables  8  through  8F  summarize  the 
average  concentrations  of  hazardous 
constituents  in  the  wastes  and  the 
health-based  concentrations  of  these 
constituents  in  drinking  wafer  at 
specified  risk  levels.  For  illustrative 
purposes,  the  tables  also  indicate  the 
concentrations  of  these  constituents 
when  hypothetical  environmental 
exposure  factors  (HEEFs),  ranging  from 
100  to  10.000.  are  applied  to  the 
concentrations  in  the  wastes.  The 
purpose  of  this  illustration  is  to  indicate 
the  concentrations  of  the  constituents 
which  result  under  a  range  of 
assumptions  regarding  the  release  of 
these  constituents  and  their  fate  and 
transport  in  the  environment. 


Table  8.-Basis  for  UstiNO:  Health  Effects  of  the  Constituents  of  Concern  in  K141 


jHazardous  constituent 


Benzene _ „. 

Ben2(a)«nthraceoe_ 
Befuo<a)pyrene 


Ben2o(b)tloorantheoe  Benzo(k)fluoranthene  *_ 

Dft)enz(a.h)anthracene „ „ " 

Indeooi  1 .2.3<xl)pyreoe Zl 


Average 
iwatte 

concen- 
tration 

detected 
(ppm) 


3.BS0 
7.850 
S.480 
5.450 
1.750 
6.150 


Health- 
baaed  water 
conoentra- 
lion  limits 
(ppm) 


5.0x10-' 
1.1x10-* 
3.0x10-* 
4.0x10-* 
7.1x10-' 
2.0x10-' 


Basis' 


MCL(A) 
RS0(B,) 
RSO(B0 
RS0(B>) 
RS0(B.) 
RS0(C) 


Estimated  drinking  we* 
cooceotrabon '  (ppm) 


HEEF 
100 


38.5 
78.5 
84.5 
54.5 
17.5 
61.5 


HEEF 
1000 


3.85 
7JS 
8.45 
545 

1.75 
8.15 


HEEF 
10.000 


Calculated  concentration  to 
I  krnt  ratios ' 


HEEF  100 


0J85 
0.7S5 
0349 
0545 
0.175 
0.815 


7,700 

7.100.000 

28.000.000 

14.000 

25.000.000 

3.100 


HEEF  1000 


770 

710.000 

2.800.000 

1,400 

2.500.000 

310 


HEEF 
10.000 


77 

71.000 

2H0.000 

140 

250,000 

31 


are  explained  later  in  the  preamble,  as  are  the  classes  ot  RSOs. 
careinogena  are  baaed  on  expoaure  HmMs  at  a  10'  risk 


Rete^  t^  (RtDK  R«k-Sp«:rfK:  Dose  (RSO),  and  Maximum  Contaminar*  Level  (HiKX) 
^r^i^^.J.^^**^  •"*  '^»*^  ^  exposure  limits  at  a   lO"'  risk  level.  Ctt«iC^( 
•Ca^ated  for  three  hyoothetKaii  er>v.ronmemal  exposure  factors  (HEEFs) 

HEEfS        "^"^  *^  *''*^  "'^  "  -'^'•^  ^^-^  '^  concentrwon  column  by  vah^  in  he..th^,.,ed.  water  concentr.t«n  hmit  column  for  all  three 
sS^S^aiSSSS'D^SilSrJ*'*^ 


I  Bum  of  the  two  womers. 


f      «  ' 
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Table  8A.— Basis  fo«  Listing:  Health  Effects  of  the  Constituents  of  Concern  in  K142 


Haiardous  constituent 


Benzene 

Benz  I  a)antfiracene . . 
Ben2o<a)pyreoe . 


8enzo(b)f!uofanmene  Benzo(k)fluofanthene  *d . 

D*enz(a,h)  anthracene 

Indeno  (1 .2,3-cd)pyrene _.. 


wvwrciQ© 


concan- 
taUon 


(ppm) 


260 
6.600 
6.500 
7.500 
1.000 
2.900 


Health- 
based  water 
concentra- 
tion Mmits 
(ppm) 


50x10-' 
1.1x10-' 
3.0x10-' 
4.0x10-' 
7.1  X 10-' 
2.0x10-' 


Basis' 


MCL(A) 
RSO  (B,) 
ROS(B,) 
RSO  (B>) 
RSO  (B,) 
RSD(C) 


EsUmatad  drinking  well 
concentration  '  (ppm) 


HEEF 
100 


2.6 
66 
65 
75 
10 
29 


HEEF 
1000 


0.26 
6.6 
6.5 
7.5 
1.0 
2.9 


HEEF 
10.000 


0.026 
0.66 
0.65 
0.75 
0.1 
0.29 


Cak»jlated  concentration  to  health- 
based  limit  ratkM  < 


HEEF  100 


520 

66,000,000 

22.000,000 

19.000 

14.000,000 

1.400 


HEEF  1000 


52 

600.000 

2.200,000 

1.900 

1,400,000 

140 


HEEF 
10.000 


6 

60.000 

220,000 

190 

14.000 

14 


r, ^f»^.  Dos*  (R'D).  RtsK-Specrtic  Dose  (BSD)  and  Maximum  Contaminant  Level  (MCL)  are  explained  later  m  the  preamble,  as  are  the  dasaas  of  RSDe. 

^^/._1^.  f  ,<=a'»"<^"«  ^  bas«l  on  exposue  limits  at  a  10'  risk  level.  Class  C  carcinogena  are  based  on  axposuri  limita  at  a  I?*  rSk  tovel 
'  Cateulated  (or  three  hypothetical  environmental  exposure  (actors  (HEEFs).  -f~— ■  -  ».»  »  »i 

'Ratio  obtained  by  dividing  values  in  estimaisd  dnnking  weU  concentration  column  by  values  in  health-based,  water  concentratkxi  limit  column  lor  all  thtea 


'  GC  peak  resolution  was  not  adequate  to  provide  quantitation  of  the  two  isomers  Indwidualty.  The  results  show  the  sum  of  the  two  laomara. 
Source;  Background  Document 

Table  8B.— Basis  for  Listing:  Health  Effects  of  the  Constituents  of  Concern  in  K143 


Hazardous  constituent 


Beruer>e 

6eru(a)anthracene... 
Benzo(a)pyrene . 


Benzo(b)(luorantrvene  Benzo(k)fluorantherte  • 


Average 


oocx:en- 
Iration 

detected 
(ppm) 


1.600 
69 
34 
59 


Health- 
based  water 
concentra- 
bon  limits 
(ppm) 


5.0x10-' 
1.1x10-' 
3.0x10-' 
4.0x10-' 


Basis' 


MCL  (A) 
RSO  (B,) 
RSO  (B,) 
RSO(B,) 


Estimated  drinking  wen 
concentration'  (ppm) 


HEEF 
100 


16 
069 
0.34 
0.59 


HEEF 
1000 


1.6 
0069 
0.034 
0.059 


HEEF 
10.000 


016 
0.007 
0.003 
0006 


CakMatad  concentration  to  health- 


HEEF  100 


3,200 

63,000 

110,000 

150 


HEEF  1000 


320 

6,300 

11,000 

15 


HEEF 
10,000 


32 

630 

1.100 

1.5 


rb,l"f't^  ^  '"*°^-  "•sI'Specific  Dose  (RSD),  and  Maxmium  Contaminant  Level  (MCL)  are  explained  later  in  the  preamble,  as  are  the  classes  of  RSDs. 
2rV.^1J,^i"^^:^i'«  '^«^.°"  ^''Posure  limits  at  a  10'  risk  level.  Class  C  carcinogens  are  based  on  exposur^  limits  at  a  lOrV^k  levS^ 
'  Calculated  (or  tf.fee  hypothetical  environmental  exposure  (actors  (HEEFs)  ,  »  ■•  -     v      ■«»■«*«. 

HEe'fs*"°  '*'*''^  ^  *^'*'^  ^'"^  '"  «s''"w«ed  dnnkmg  well  concentration  column  by  values  in  health-based,  water  concentratwn  Hmlt  column  (Or  all  three 

S^c^Ba^(5l!lS'Dl^iI!^nf**^'^  ^  '^°^*^  quantitatwn  of  the  two  isomers  individually.  The  results  show  the  sum  of  the  two  isomers. 

Table  8C.— Basis  for  Listing:  Health  Effects  of  the  Constituents  of  Concern  in  K144 


Hazardous  constituent 


Benzene 

6enz(a)anthracene.. 
Benzo(a)pyrene . 


Benzo(b)fiuoranthene  Ben2o(k)fluoranthene  *.. 
Dibenz(a,h)anthrancene 


Average 
waste 

coTKerv 
traton 

detected 
(ppm) 


3,000 
68 
65 
75 
15 


Health- 
based  water 
concentra- 
tion Umita 
(ppm) 


6.0x10-' 
1.1x10-' 
3.0x10-' 
4.0x10-' 
7.1x10-' 


Basis' 


MCL  (A) 
RSO  (6,) 
RSO(Bi) 
RSO(B,) 
RSO(B<) 


Estimated  drinking  well 
concentration  '  (ppm) 


HEEF 
100 


30 
0.68 
0.65 
0.75 
0.15 


HEEF 
1000 


3.0 
0.066 
0.065 
0.075 
0.015 


HEEF 
10,000 


0.30 
0.007 
0.007 
0.008 
0.002 


Calculated  concentratkjn  to  health- 
based  iirmt  ratkM ' 


HEEF  100 


6.000 

61.000 

210,000 

160 

210.000 


HEEF  1000 


600 

6.100 

21,000 

18 

21,000 


HEEF 
10,000 


60 

610 

2,100 

1.8 

2,100 


aasl"A*^M!]*1i  "^n^I^^ifi"^?^  °*^  '"^°'-  ^  **«Mmm  Contaminant  Level  (MCL)  are  explained  later  in  the  preamble,  as  are  the  classes  of  RSDs. 

HEEFs.^'"^  "^^"^  ^  *^"^  "*'"**  '"  ^•"^'«*  *'"'""0  *««  concentratkjn  column  by  values  In  health-based,  water  concentratk}n  Hmlt  column  lor  aH  thraa 
S^cS!  BaS^S^^"  oSLJIfJrf'""'  ^  ^""^  q««rtitatton  of  the  two  isomers  IndivKlually.  The  results  show  the  sum  of  the  two  isomer.. 

Table  8D.— Basis  for  Listing:  Health  Effects  of  the  Constituents  of  Concern  in  K  145 


Hazardous  constituent 


Benzene 

Benz(a)anthracene 

Benzo<a)pyrene _.. 

Dibenz(a.h)amhracene 

Naphthalene 


Average 
waste 

concert- 
tration 

detected 
(ppm) 


1.000 

22 

7 

15 

140,000 


Health- 
based  water 
concentra- 
bon  limits 
(ppm) 


5.0x10-' 
1.1x10-' 
3.0x10-' 
7.1  X 10-' 
14 


Basis' 


MCL  (A) 
RSD(B,) 
RSO(B>) 
RSO(B.) 
RfO 


Estimated  dnnking  well 
corx^entration '  (ppm) 


HEEF 
100 


10 

0.22 

0.07 

0.15 

1.400 


HEEF 
1000 


1.0 

0.022 

0.007 

0.015 

140 


HEEF 
10,000 


0.10 

0.002 

0.001 

0.002 

14 


Caksulated  concentratkjn  to  health- 
based  limit  ratios ' 


HEEF  100 


2.200 

20,000 

23,000 

210.000 

100 


HEEF  1000 


220 

2.000 

2.300 

21.000 

10 


HEEF 
10,000 


22 

200 

230 

2,100 

1 


Federal 


•  Reference  Dose  (RID),  Risk-S| 
Claas   A   and   B   caranogens   are 

'  Calculated  for  three  hypothetka 
^  '''*'»  ottainad  by  divkUng  vali 
HEEFa. 

Source:  Background  Oocumant. 

Table  8E.- 


Hazardous  constitue 


Benzene . 

Benz(a)anthraoana "IZ.Z 

Banzo(a)pyrana „ 

Benzo(b)fluoranthene  Berao(k)fhiO(ar 

Dit>enz{a,h)anthr8cene _ 

lndeno(l,2,3-cd)pyrene 

•  Reference  Ooaa  (RfO),  Risk-Sp 

Class  A  and  B  carcinogens  are  t 

'  Cak»jlated  for  three  hypothetica 

uccc""*"  '**'*'^  'V  dwing  valu 
HEEFs. 

'  GC  peak  raaohiOon  was  not  ade 
Source:  Background  Document 


Table  8  F.- 


Hazardoua  oonatHuer 


Ben2(a)anthfacene 

Benzo(a)pyrene „ 

Benzo(b)fluoranthene  BenzoO()fluorarii 

Olbenz(a.h)anthracene 

lndeno(l,2,3,-od)pyrana 


•  Referanoa  Dose  (Rfd)  Risk-Sp* 
Class  A  and  B  carcinogens  are  ba 

'  Cateulated  for  three  hypothetical 

•  Ratio  obtained  by  dividing  velu« 
HEEFs. 

•  GC  peak  resolution  was  not  ade< 
Source:  Background  Document. 


The  constituent  levels,  once 
multipliers  have  been  applied 
are  compared  to  their  health-l 
numbers.  Health-based  numbi 
based  upon  consideration  of  r 
specific  doses  for  the  constitui 
section  II.D.3  of  today's  propo 
calculated  level  of  the  applica 
constituent  in  a  well  is  above 
based  number,  the  Agency  coi 
constituent  to  be  one  of  conce: 
therefore,  a  part  of  the  basis  f( 
The  Agency  also  proposes  to  t 
constituents  to  40  CFR  part  26: 
appendix  VII  for  each  of  the  pi 
waste  codes  in  today's  propos 
data  in  the  tables  illustrate  the 
wastes  examined  pose  a  poten 
to  human  health  and  the  envin 
across  an  extremely  broad  ran 
assumptions  regarding  the  mol 
and  transport  of  constituents  ii 
wastes. 

Tables  8  through  8F  show  thi 
each  of  the  proposed  wastes,  tl 
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CT8  OF  THE  CONSTITUENTS  OF  CONCERN  IN  K142 


Estlmatad  drinking  w«fl 

Calculated  concentration  lo  tMalih- 

ter 

Basis* 

concentration  *  (ppm) 

baaed  NmH  ratloa* 

>- 

1 

HEEF 
100 

HEEF 
1000 

HEEF 
10,000 

HEEF  100 

HEEF  1000 

HEEF 
10,000 

-• 

MCL(A) 

^6 

0.26 

0.026 

520 

52 

6 

"* 

RSD(B.) 

66 

6.6 

0.66 

66.000,000 

600,000 

60.000 

"• 

RDS(B,) 

65 

6.5 

0.65 

22.000,000 

2.200.000 

220,000 

"• 

RSDCB.) 

75 

7.5 

0.75 

19,000 

1.900 

190 

*' 

RSO  (B,) 

10 

1.0 

0.1 

14,000,000 

1.400,000 

14.000 

RS6(C) 

29 

2.9 

0.29 

1,400 

140 

14 

lant  Level  (MCL)  are  explained  later  in  the  preamble,  as  are  the  classes  of  RSOa. 
level.  Class  C  carcinogens  are  twsed  on  exposure  limits  at  a  10~*  risk  level 

1  column  by  values  in  heattMwsed.  water  concentratkxi  limit  column  tor  all  ttvee 

■Den  IndMditally.  The  results  show  the  sum  of  the  two  iaomera. 

CT8  OF  THE  CONSTITUENTS  OF  CONCERN  IN  K1 43 


ar 

Basis* 

Estimated  drmking  «Mil 
concentration  *  (ppm) 

Cakujtated  concentratkxi  to  health- 
baaed  ImMratioe' 

t- 

HEEF 
100 

HEEF 
1000 

HEEF 
10,000 

HEEF  100 

HEEF  1000 

HEEF 
10,000 

-1 

-• 
-i 
-» 

MCL  (A) 
RSO(B,) 
RSD(B,) 
RSO(B,) 

16 
0.69 
0.34 
0.59 

1.6 
0069 
0.034 
0.059 

016 
0.007 
0.003 
0006 

3,200 

63,000 

110,000 

150 

320 

6»0 

11.000 

15 

32 

630 

1,100 

1.5 

lant  Level  (MCL)  are  explained  later  in  the  preamble,  as  are  the  classes  of  RSOs. 
«vel.  Class  C  carcinogens  sre  based  on  exposure  limits  at  a  10~'  risK  level 

I  column  by  values  in  health-based,  water  concentration  limit  column  for  all  three 

ners  Individually.  The  results  show  the  sum  of  the  two  isomers. 

ITS  OF  THE  Constituents  of  Concern  in  K144 


w 

Basis* 

Estimated  drinking  well 
concentration  '  (ppm) 

Calculated  concentratton  to  healttv 
based  liinit  ratkM ' 

HEEF 
100 

HEEF 
1000 

HEEF 
10.000 

HEEF  100 

HEEF  1000 

HEEF 
10,000 

Ma  (A) 
RS0(B.) 
RSO(B,) 
RSO  (8.) 
RSO(Bd 

30 
0.68 
0.65 
0.75 
0.15 

3.0 
0.068 
0.065 
0.075 
0.015 

0.30 
0.007 
0.007 
0.008 
0.002 

6,000 

61,000 

210,000 

180 

210,000 

600 

6.100 

21,000 

18 

21.000 

60 

610 

2,100 

1.8 

2,100 

ant  Level  (MCL)  are  explained  later  in  the  preamble,  as  are  the  classes  of  RSOs. 
evel.  Cass  C  carcmogens  are  basod  on  exposure  limits  at  a  10"»  risk  level. 

column  by  values  In  health-based,  water  concentratkjn  limit  column  for  al  three 

»ers  Indivklually.  The  results  show  the  sum  of  the  two  isomers. 

rrs  OF  THE  Constituents  of  Concern  in  K  145 


* 

Basis* 

Estimated  dnnking  well 
coricentration '  (ppm) 

CakAjlated  corKentratkxi  to  health- 
based  limit  ratkM  ■ 

HEEF 
100 

HEEF 
1000 

HEEF 
10,000 

HEEF  100 

HEEF  1000 

HEEF 
10,000 

i 
• 
• 
* 

Ma  (A) 
RSO(B,) 
RSO(B,) 
RSO(B.) 
RfO 

10 

0.22 

0.07 

0.15 

1,400 

1.0 

0.022 

0.007 

0.015 

140 

0.10 

0.002 

0.001 

0.002 

14 

2.200 

20,000 

23,000 

210,000 

100 

220 

ZOOO 

7,X)Q 

21,000 

10 

22 

200 

230 

2,100 

1 
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35771 


Class 


4"A"*^;:rB^ciS^'n."'i?e's  '^.iS.Tm::T"tT?C":r  a^^cL'crnoSL'r  rj;  '^  ^''-*^'  ^j!:*^<^»^<^^so. 

►Calculated  tor  thr€«rlw)thetK*  enviroomenSw^i^^  °"*  ^  <*'^~(»^  are  based  on  exposure  limits  at  a   lO"'  risk  level. 

^^^^RatK)  oM.in«l  by  dividing  values  in  estimated  dnok«g  well  conc^itratton  column  by  values  m  heaWvbas*.,  water  concntrabon  limit  column  tor  .H  three 
Source:  Background  Document. 

"'"^^'^  8E.-BASIS  FOR  U8TINQ:  HEALTH  EFFECTS  OF  THE  CONSTITUENTS  OF  CONCERN  IN  K1 45 


Hazardous  constituent 


Benzene ., 

Benz(a)anthr8oena .~1Z!IZ!!Z".". 

Benzo(a)pyrene „ „ „.™' 

Ben2o(b)fiuoranthene  BerBO(k)fluoriiir»thalii  «!! 

Obenz{a.h)anthracene „ 

lndeno(l,2.3-cd)pyrene 1!ZI." 


Average 

waste 

ooncen- 


(ppm) 


260 
6,660 
6.500 
7,500 
1,000 
2,900 


Health- 
based  water 

concentra- 

tton  limits 

(ppm) 


5.0X10-' 
1.1x10-* 
3.0x10-' 
4.0x10-' 
7.1x10-' 
2.0x10-' 


Basis' 


ik«a(A) 

RSO  (B,) 
RSO(B.) 
RSD(B. 
RSO(B,) 
RSO(C) 


Estimated  drinking  well 
concenuatton » (ppm) 


HEEF 
100 


26 
66 

65 
75 
10 
29 


HEEF 
1000 


0.26 
6.6 
6.5 

7.8 
1.0 
2.9 


HEEF 
10,000 


0.026 
0.06 
0.65 
0.75 
0.1 
0.29 


Calculated  concentration  to 
based  limit  raltoa  • 


HEEF  100 


520 

66.000.000 

22,000,000 

19,000 

14,000,000 

1,400 


HEEF  1000 


52 

600.000 

2.200.00 

1.900 

1,400,000 

140 


HEEF 
10,000 


5 

60,000 

220.000 

190 

140.000 

14 


Of  RSOs 
exposure  limits  «  ■  10''  risk  level. 


Class  A^I^R^?!JJS2L'"^'^'^  °°^  '"^>'  "^  Maximum  Contaminant  Level  (Ma)  are  explained  later  in  the 
^^^1  'rUr.i^?'^°S?^  ''•  ^**^  °"  exposure  hmrts  at   lO"*  risk  l«v«    Class  C  caitaooS«r  iS  hZLS  «I 
.S"^''!21!2L'^ ''yP*''^*  •^vffonmental  exposure  factors  (HE^)  "^    '^'^  ^  carcmogens  are  based  on 
^^pRat«  obt»ned  by  dividK>g  values  ^  est»nated  drinking  well  concentr.twn  column  by  values  m  heatth^»sed.  water  concentratton  limN  ootomn  tor  an  three 

1 1        Table  6  F.-Basis  for  ustinq:  Health  Effects  of  the  Constituents  of  Concern  in  K148 


Hazardoua  oonstltueni 


Ben2(a)anthfacene.. 
Benzo(a)pyrene . 


Ben2o(b)fiuoranthene  Benzo<k)fluoranthenc  *.. 

Dibenz(a,h)«nthracene 

lndeno(  1 ,2.3,-od)pyrene 


Average 
waste 

concen- 
tratkjn 

detected 
(ppm) 


4,500 

3.600 

6,100 

800 

1.700 


Health- 
based  water 
concentra- 
tion limits 
(ppm) 


1.1x10-' 
3.0x10-' 
4.0x10-' 
7.1x10-' 
iOxlO-' 


Basis' 


RSO(B,) 
RSO  (Bi) 
RSO  (B,) 
RSO(B,) 
RSO(Q 


•Relerenoe  D<»e  (Rfd),  Risk-Specific  Dose  (RSO),  and  Maximum  Contaminant  Level 


Estimated  drinking  wen 
concentration '  (ppm) 


HEEF 
100 


45 
36 

61 

8 

17 


HEEF 
1000 


4.5 

3.6 
6.1 
0.8 
1.7 


HEEF 
10.000 


0.45 
0.36 
0.61 
0.08 
0.17 


Calcuiatad  ooncenirMon  to  health- 


HEEF100 


44,100,000 

12.000,000 

15,000 

11,000,000 

860 


HEEF  1000 


410,000 

1,200,000 

1.500 

1,100,000 

88 


HEEF 
10,000 


41.000 
120.000 

ISO 
110,000 

86 


Class  A  snd  8  carcinogens  are  based  on  wpoaura  hmrts  at  a  10'  nsk  level 


(MCL)  are  explained  later  in  the  preamble,  as  are  the  classes  of  RSOs. 
Class  C  carcinogens  are  baaed  on  exposure  kmtts  at  a  10'  nsk 


'p2!S''J!LllJSL'*II?*i')E°"^"*i*  •"vif«"'"»entrt  exposure  factors  (HEEFs). 
HEEFi       °*"*^  ^  *^"«  ^""•'  •"  ••'^'*^  <*"'*'"0  ^  concer.tratwn  cokimn  by  values  m  heamvbased.  water  concentratton  limit  cokimn  tor  all  three 

'^^t^'bz'^^  O^uZr^"*'*  ""  '^'^  «>«"«««on  of  two  Isomers  mdlviduslly.  Theresultsshowthesumofthetwo  isomers. 


The  constituent  levels,  once  the  HEEF 
multipliers  have  been  applied  to  them, 
are  compared  to  their  health-based 
niunbers.  Health-based  numbers  are 
based  upon  consideration  of  risk- 
specific  doses  for  the  constituent  (see 
section  II.D.3  of  today's  proposal).  If  the 
calculated  level  of  the  applicable 
constituent  in  a  well  is  above  the  health- 
based  number,  the  Agency  considers  the 
constituent  to  be  one  of  concern  and. 
thei^fore.  a  part  of  the  basis  for  listing. 
The  Agency  also  proposes  to  add  these 
constituents  4o  40  CFR  part  261 
appendix  VII  for  each  of  the  proposed 
waste  codes  in  today's  proposal.  The 
data  in  the  tables  illustrate  that  the 
wastes  examined  pose  a  potential  threat 
to  human  health  and  the  environment 
across  an  extremely  broad  range  of 
assumptions  regarding  the  mobility,  fate, 
and  transport  of  constituents  in  the 
wastes. 

Tables  8  through  8F  show  that  for 
each  of  the  proposed  wastes,  the 


concentrations  of  the  constituents  of 
concern  in  ground  water  would  exceed 
the  corresponding  health-based  levels  of 
concern.  The  calculated  ratios  of 
estimated  drinking  water  concentration 
values  to  health-based  water- 
concentration-limit  values  presented  in 
these  tables  also  illustrate  that  even  if 
only  0.01  percent  of  the  average 
constituent  levels  in  the  wastes  [i.e., 
HEEF  of  10.(XX))  reaches  environmental 
receptors,  the  exposure  concentrations 
could  exceed  the  health-based  levels  of 
concern  by  up  of  three  orders  of 
magnitude. 

In  addition  to  the  high  concentrations 
of  hazardous  constituents  and  the 
toxicity  of  the  hazardous  constituents  in 
the  wastes,  the  Agency  also  considered 
the  mobility  and  persistence  of  the 
constituents  in  the  environment. 
Information  on  the  mobility  and 
persistence  of  the  constituents  of 
concern  are  provided  in  sections  II.D.3 
and  II.D.4.  respectively.  Information  on 


the  toxicity  of  these  constituents  is 
provided  in  section  II.D.S.  Based  on 
considerations  of  the  concentrations  of 
hazardous  constituents  in  the  wastes,  on 
the  toxicity  of  these  constituents,  on  the 
mobility  and  persistence  of  these 
constituents  in  the  environment,  and  on 
the  other  factors  of  40  CFR  261.11(a)(3), 
EPA  is  proposing  to  list  these  wastes  as 
hazardous. 

2.  Waste  Characterization  and 
Constituents  of  Concern 

Tables  5,  6.  and  7  list  selected 
constituents  of  concern  found  in  wastes 
from  the  production  and  recovery  of 
coke  by-products  and  tar  refining,  as 
well  as  the  range  and  average 
concentrations  for  these  constituents. 
The  constituents  of  concern  listed  in  the 
tables  arc  carcinogens  and/or  systemic 
toxicants.  All  of  the  constituents  of 
concern  are  already  listed  as  hazardous 
constituents  in  40  CFR  part  261, 
appendix  VIII,  Waste  composition  data 
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were  obtained  from  sampling  and 
analysis  of  representative  waste 
streams  at  various  coke  plants  and  tar 
refineries.  All  of  the  selected 
constituents  of  concern  were  found  in 
concentrations  of  regulatory  concern 
[i.e.,  under  plausible  improper 
management  scenarios,  the  constituent 
concentration  likely  to  be  present  in 
ground  waters  are  expected  to  be 
significantly  higher  than  their  health- 
based  levels  of  concern  for  these 
constituents). 

Other  constituents  that  were  detected 
in  the  proposed  waste  streams  were  not 
selected  as  constituents  of  concern  for 
today's  proposed  listings  because  they 
were  either  not  present  in 
concentrations  of  regulatory  concern  or 
they  do  not  have  an  established  health- 
based  number.  The  Agency  may, 
however,  add  other  constituents  that 
were  detected  in  today's  proposed 
wastes  to  the  list  of  constituents  of 
concern  for  these  wastes  when  the 
hsting  is  promulgated  based  upon 
consideration  of  comments  and/or 
additional  data.  Following  is  a  list  of 


constituents  known  to  be  present  in  the 
proposed  wastes  that  were  not  selected 
as  constituents  of  concern: 
acenaphthene,  acenaphthylene, 
anthracene,  benzo(g,h,i)  perylene, 
chrysene,  2,4-dimethyl  phenol,  2,4- 
dinitrotoluene.  ethyl  benzene, 
fluoranthene,  fluorene.  1-methyl 
naphthalene,  2-methyl  naphthalene.  2- 
methyl  phenol,  4-methyl  phenol, 
phenanthrene,  phenol,  pyrene,  styrene, 
and  toluene.  The  Agency  solicits 
comments  on  the  list  of  constituents  that 
have  not  been  included  as  constituents 
of  concern.  The  measured 
concentrations  of  these  compounds  in 
the  proposed  K141  through  K145.  K147 
and  K148  wastes,  and  available  health 
data  on  their  toxicity  are  presented  in 
the  Background  Document  for  this 
proposed  rule.  The  addition  of  any  or  all 
of  these  constituents  as  constituents  of 
concern  would  not  affect  the  Agency's 
decision  regarding  listing  these  wastes. 

3.  Mobility  of  Constituents  of  Concern 

The  exposure  pathway  of  principal 
concern  is  leaching  and  migration  to 


ground  water.  The  water  solubility  of  a 
given  hazardous  constituent  is  one  of 
the  indicators  of  its  mobility  [i.e.,  the 
likelihood  that  it  will  be  released  from  a 
management  site,  will  dissolve  in  water, 
and  would  reach  a  water  resource  of 
concern),  and  is  considered  by  EPA 
among  other  factors  in  evaluating  the 
potential  of  the  constituent  to  migrate  in 
the  environment.  Leaching  is  of  concern 
because  several  of  these  compounds  are 
soluble  in  water  and  could,  therefore, 
leach  from  the  wastes  and  potentially 
contaminate  ground  water.  For  example, 
the  water  solubility  of  benzene  is 
significantly  greater  than  its 
corresponding  health-based  level  in 
drinking  water.  Thus,  this  constituent  is 
capable  of  existing  in  water  at 
significant  concentrations.  The 
solubilities  and  projected  ground-water 
mobilities  of  the  selected  constituents  of 
concern  from  the  production,  recovery, 
and  refining  of  coke  by-products  wastes 
are  presented  in  Table  9. 


Table  9.— Ground-Water  Mobiuty  and  Persistence  of  Constituents  of  Concern 


Heatttvbased 

water 

concentration 

limits  (ppm) 

Water 

solubility 

(ppm) 

LOG- 
Ko. 

Koc» 

Mobility 

Constituents  of  concern 

SligWty* 
contaminat- 
ed medium 

HigNy' 
contamirwt- 
ed  medium 

P6f5iSl60C<* 

Benzene 

Benz(a)anttracflna 

6.0  X  10-» 

1.1  X  10-* 
3.0  X  10-« 

4.0  X  10-» 

7.1  X  10-' 
^0  X  10-' 

14 

1.780  X  10» 

6.7  X  10-* 

3.8  X  10-» 
4.3  X  10-» 

6  X  10-« 

6  X  10-* 

31.7 

&13 
6.61 
6.06 
6.06 
6.84 
6.50 
3.29 

65 

20,000 

550.000 

550,000 

3,300,000 

1.600.000 

940 

moderate 

low _.. 

low 

low 

low _ 

tow. — 

low 

moderate 

Myh ............. 

high„ 

h*8h. 

high 

low. 
high, 
high, 
high, 
high. 
high, 
high. 

Benzo(atovrene _ 

Ben2o(b)fluoramhene.'  Benzo<k)fluoranlhena' 

Ditenz(a,h)anthfacene 

lndeno<1.2.3-cd)pvrene 

Nflh 

high 

Naphttialene 

Source:  CHEMWASTE  Database. 

■Kow  =  Octanol-water  partitron  coefficient 

'Koc  =  Soi(  sorption  coefficient 

•Qualitative  relative  evaluation  of  mobility  and  persistence,  based  on  water  solubiiity,  log  Ko«,  and  Koo 

Slightly  contaminated  medijm  represents  a  rrtsmanagement  scentfio  where  release  of  hazardous  constituents  does  not  result  In  saturation  of  the  underfying  soN 
by  organic  hazardous  constituents. 

■Highly  contammated  medium  represents  a  mismanagement  scenario  where  release  of  hazardous  constituents  results  In  saturation  of  the  underlying  soil  by 
organic  hazardous  constrtuents- 

•GC  peati  resoiution  was  not  adequate  to  provide  quantitation  of  the  two  isomers  Individually.  The  results  are  the  sum  of  the  two  Isomers. 


Also,  data  available  to  the  Agency 
indicate  that  toxic  PAHs  are  present  in 
ground  water  at  concentrations  that  far 
exceed  their  water  solubility.  At  one 
site,  benzo(a)pyrene  was  measured  in 
ground  water  at  a  concentration  of  0.08 
ppm,  which  is  greater  than  its  reported 
solubility.  Although  the  exact  reason  for 
this  phenomenon  is  not  fully  understood, 
it  is  believed  that  the  presence  of  these 
constituents  in  ground  water  is  due  to 
the  oily  nat\ire  of  these  wastes  and 
multiphase  transport.  This  phenomenon 
is  discussed  in  greater  detail  in  the 
Background  Document  to  today's 
proposal. 

Another  factor  that  can  provide  an 
indication  of  the  mobility  of  each 


constituent  is  its  log  octonol/water 
partition  coefficient  (log  K,,).  The  log 
Kow  value  for  benzene  is  2.13.  According 
to  Briggs  (1977),  this  value  indicates  that 
benzene  is  moderately  mobile  in  soil. 
The  PAHs  [i.e.,  benz(a)  anthracene, 
benzo(a)p5rrene,  benzo(b)fluoranthene. 
benzo(k]fluoranthene, 
dibenz(a,h)anthracene.  ideno(l,2,3- 
cd)pyrene,  and  naphthalene)  have  high 
log  octanol/water  partition  coefficients 
and  may  be  predicted  to  be  relatively 
immobile  in  soil  and  sediment 
However,  available  evidence  indicates 
that  these  constituents  may  move  more 
readily  than  would  be  predicted  in  soil 
with  a  low  organic  content  or  when 
codisposed  with  other  solvents  or  oils, 


or  when  the  waste  itself  is  of  an  oily 
nature.  They  can  also  be  transported 
while  suspended  on  particulate  matter 
in  air  or  water. 

The  exact  transport  mechanisms  for 
the  constituents  of  concern  in  proposed 
EPA  Hazardous  Waste  Nos.  K141 
through  K145,  K147,  and  K148  are  not 
fully  understood.  However,  under  the 
plausible  types  of  improper  management 
to  which  the  wastes  could  be  subjected, 
the  constituent  concentrations  that 
reach  groimd  waters  could  be 
significantly  higher  than  corresponding 
health-based  numbers.  This  is  shown  by 
concentrations  of  some  PAHs  found  in 
groimd  water  samples  as  a  result  of 


solvent  assisted  transport. 
Background  Document  for 
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ground  water.  The  water  solubility  of  a 
given  hazardous  constituent  is  one  of 
the  indicators  of  its  mobility  [i.e.,  the 
likelihood  that  it  will  be  released  from  a 
management  site,  will  dissolve  in  water, 
and  would  reach  a  water  resource  of 
concern),  and  is  considered  by  EPA 
among  other  factors  in  evaluating  the 
potential  of  the  constituent  to  migrate  in 
the  environment.  Leaching  is  of  concern 
because  several  of  these  compounds  are 
soluble  in  water  and  could,  therefore, 
leach  from  the  wastes  and  potentially 
contaminate  ground  water.  For  example, 
the  water  solubility  of  benzene  is 
significantly  greater  than  its 
corresponding  health-based  level  in 
drinking  water.  Thus,  this  constituent  is 
capable  of  existing  in  water  at 
significant  concentrations.  The 
solubilities  and  projected  ground-water 
mobilities  of  the  selected  constituents  of 
concern  from  the  production,  recovery, 
and  refining  of  coke  by-products  wastes 
are  presented  in  Table  9. 


>  Persistence  of  Constituents  of  Concern 


Water 

KAMmy 

(ppm) 

LOG" 

Koc» 

Mobility 

Slightly* 
comaminat- 
ed  medium 

Highiv* 
contaminat- 
ed medium 

Persistence* 

1.780  X  10» 

6.7  X  10-* 

3.8  X  10-» 
4.3  X  10-» 

6  X  10-« 

6  X  10-« 

31.7 

2.13 
6.61 
6.06 
6.06 
6.84 
6.50 
3.29 

65 
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moderate..-., 
high ..».«....».... 
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or  when  the  waste  itself  is  of  an  oily 
nature.  They  can  also  be  transported 
while  suspended  on  particulate  matter 
in  air  or  water. 

The  exact  transport  mechanisms  for 
the  constituents  of  concern  in  proposed 
EPA  Hazardous  Waste  Nos.  K141 
through  K145,  K147,  and  K148  are  not 
fully  understood.  However,  under  the 
plausible  types  of  improper  management 
to  which  the  wastes  could  be  subjected, 
the  constituent  concentrations  that 
reach  ground  waters  could  be 
signiHcantly  higher  than  corresponding 
health-based  numbers.  This  is  shown  by 
concentrations  of  some  PAHs  found  in 
ground  water  samples  as  a  result  of 


solvent  assisted  transport.  The 
Background  Document  for  today's 
proposal  provides  information  on  PAH 
levels  found  in  the  ground  water 
samples.  This  conclusion  is  consistent 
with  the  conclusions  derived  from 
application  of  HEEFs  in  the  range  of  100 
to  10,000  for  these  wastes,  as  discussed 
in  section  II.D.l  of  today's  proposal. 

4.  Persistence  of  Constituents  of 
Concern 

The  persistence  of  a  constituent  in  the 
environment  is  an  important  criterion 
considered  by  the  Agency  when 
determining  the  potential  of  a  waste  to 
pose  a  threat  to  human  health  and  the 
environment.  The  chemical  and 
biological  reactivity  of  the  constituents 
of  concern  present  in  today's  proposed 
wastes  indicate  that  they  are  persistent 
and.  thus,  capable  of  posing  a  significant 
hazard  to  human  health  and  the 
environment.  All  the  constituents  of 
concern  in  today's  proposed  wastes  are 
sufficiently  persistent  to  result  in  human 
exposure  if  they  are  released  into 
ground  water.  "The  principal  processes 
that  limit  the  persistence  of  these 
constituents  in  ground  water  are 
hydrolysis  and  biodegradation. 

None  of  the  constituents  are  expected 
to  hydrolyze  in  water  between  pH  2  and 
12  at  ambient  temperature  at  a  rate  high 
enough  to  be  a  limiting  factor  in  human 
exposure.  This  is  because  none  of  the 
constituents  of  concern  have  structural 
components  that  would  be  expected  to 
react  with  water  under  those  conditions. 
Benzene,  for  example,  does  not  react 
with  acidic  (pH  2)  or  alkaline  (pH  14) 
water.  Therefore,  it  is  unlikely  that 
hydrolysis  is  a  significant  fate  for 
benzene.  The  PAHs  of  concern  do  not 
contain  groups  amenable  to  hydrolysis. 
Hydrolysis  is.  therefore,  not  thought  to 
be  a  significant  fate  process  for  PAHs 
(Redding  et  al..  1976).  PAHs  are  known 
to  be  persistent  in  the  environment. 
PAHs  have  also  been  detected  in 
drinking  water,  surface  water,  ground 
water,  soils,  sediments,  and  air. 
Persistence  of  benzene  and  PAHs  in  the 
environment  has  been  confirmed  by 
detection  of  these  constituents  in  ground 
water,  surface  water,  drinking  water, 
soil,  and  air. 

Biodegradation  is  another  potential 
degradation  mechanism  for  each  of  the 
organic  constituents  of  concern.  Under 
certain  aerobic  conditions,  organic 
hazardous  constituents  are 
biodegradable,  as  shown  in  controlled 
laboratory  experiments.  Although 
benzene  is  expected  to  biodegrade  in 
biologically  active  suriace  water 
systems,  it  is  not  expected  to  undergo 
biodegradation  in  ground  water  due  to 


the  relatively  low  level  of  biological 
activity  in  ground-water  systems. 

Biological  degradation  processes  are 
not  known  to  occur  at  a  rate  sufficient  to 
prevent  the  spread  of  PAHs  in  the 
environment.  Three  studies  reported  no 
appreciable  degradation  of 
benzo(a)pyrene  in  contaminated  water 
and  sediment  (Herbes  and  Schwall, 
1977:  Muller  and  Korte,  1975;  Herbes, 
1981). 

5.  Health  Effects  of  Concern 

The  Agency  has  obtained  data 
demonstrating  that  the  constituents 
found  in  the  wastes  generated  by  the 
production,  recovery,  and  refining  of 
coke  by-products  and  tar  refining  are 
systemic  toxicants  and/or  carcinogens. 
These  toxic  constituents  are  present  in 
concentrations  capable  of  causing 
adverse  health  effects  as  shown  by 
Tables  8  through  8F.  These  tables 
illustrate  that  even  if  only  0.01  percent 
of  the  average  constituent  levels  in  the 
wastes  reaches  environmental 
receptors,  the  exposure  concentrations 
are  often  three  orders  of  magnitude 
higher  than  the  health-based  levels  of 
concern.  The  health-based  levels  of 
concern  are  calculated  using  the  three 
basic  indicators  of  toxicity  discussed  in 
the  following  paragraphs.  If  the  Agency 
assumes  more  conservative  hypothetical 
environmental  exposure  factors 
(projecting  less  dilution  prior  to  reaching 
environmental  receptors)  the  exposure 
concentrations  would  be  even  higher. 

For  the  purpose  of  listing  wastes  as 
hazardous  under  RCRA,  the  Agency 
often  uses  three  basic  indicators  of  toxic 
levels  of  concern:  (1)  Maximum 
Contaminant  (MCLs);  (2)  Risk-Specific 
Doses  (RSOs)  for  known  carcinogens; 
and  (3)  Reference  Doses  (Rfds)  for 
systemic  toxicants. 

MCLs  are  final  Drinking  Water 
Standards  promulgated  under  Section 
1412  of  the  Safe  Drinking  Water  Act  of 
1974,  as  amended  in  1986,  for  both 
carcinogenic  and  noncarcinogenic 
compounds.  In  setting  MCLs,  EPA 
considers  a  range  of  pertinent  factors 
(for  details,  see  52  FR  25697-25701.  July 
8, 1987). 

Where  MCLs  are  not  yet  established, 
the  Agency  has  developed  oral  RSDs  for 
many  carcinogenic  constituents.  The 
RSD  is  a  dose  that  corresponds  to  a 
specified  level  of  risk  of  an  individual 
contracting  cancer  over  a  70-year 
lifetime  due  to  the  presence  of  the 
toxicant  in  drinking  water.  In  order  to 
develop  an  RSD,  a  risk  level  must  be 
specified.  EPA  specifies  the  risk  level  for 
a  constituent  of  concern  by  using  a 
weight-of-evidence  scheme  that  is  based 
on  an  assessment  of  the  quality  and 
adequacy  of  experimental  data  and  the 


kinds  of  responses  induced  by  a  suspect 
carcinogen.  The  carcinogenic 
constituents  of  concern  in  proposed  EPA 
Hazardous  Waste  Nos.  K141  through 
K145,  K147.  and  K148  for  which  no 
MCLs  exist  are  either  probable  human 
carcinogens  (Class  Bi) — ^based  on  a 
combination  of  sufficient  evidence,  in 
animals  and  inadequate  human  or  no 
human  data — or  possible  human 
carcinogens  (Class  C)— based  on  limited 
evidence  in  animals  and  the  absence  of 
human  data.  Details  on  the  other  classes 
of  carcinogens  are  given  in  the 
Background  Document.  The  oral  RSDs 
for  carcinogenic  agents  are  calculated  at 
the  10~*risk  level  for  Class  B 
carcinogens  and  at  the  10'*  risk  level  for 
Class  C  carcinogens.  These  risk  levels 
are  consistent  with  the  risk  levels  used 
to  delist  specific  waste  streams. 

In  addition,  oral  Reference  Dose 
numbers  (RflDs)  are  established  for  non- 
carcinogenic  constituents  for  which 
MCLs  have  not  been  developed.  An  RfD 
is  an  estimate  of  the  daily  exposure  to  a 
substance  for  the  human  population 
(including  sensitive  subgroups)  that 
appears  to  be  without  an  appreciable 
risk  of  deleterious  effects  during  a 
lifetime  of  exposure.  If  frequent 
exposures  that  exceed  the  RfD  occur, 
the  probability  that  adverse  effects  may 
be  observed  increases.  The  method  for 
estimating  the  RfD  for  non-carcinogenic 
end  points  was  described  in  the 
proposed  rule  for  the  Toxicity 
Characteristic  (51  FR  21848.  June  13. 
1986). 

The  hazardous  constituents  of 
concern  found  in  the  wastes  proposed 
for  listing  today  have  produced 
carcinogenic  or  other  chronic  systemic 
effects  in  laboratory  animals  or  humans. 
EPA  has  established  RfDs,  RSDs  or 
MCLs  for  all  of  the  constituents  of  , 

concern  in  coke  by-products  and  tar 
refining  wastes,  lliese  constituents  have 
been  detected  in  the  wastes  from  the 
production,  recovery,  and  refining  of 
coke  by-products  in  concentrations 
sufficient  to  pose  a  substantial  threat  to 
human  health  and  the  environment.  The 
health-based  levels  of  concern 
calculated  for  the  constituents  of 
concern  in  Table  8  through  8F  are  based 
on  two  assumptions:  (1)  That  the 
average  person  has  a  body  mass  of  70  kg 
and.  (2)  that  a  person  drinks  an  average 
of  2  liters  of  test  solution  daily  over  a 
period  of  70  years.  The  Agency's 
Carcinogen  Assessment  Group  (CAG) 
has  determined  that  there  is  substantial 
evidence  to  suggest  that  benz  (a) 
anthracene,  benzene,  benzo  (a)  pyrene, 
benzo  (b  and  K)  fluoranthene,  dibenz  (a, 
h)  antlu-acene,  and  indeno  (1,  2,  3-cd) 
pyrene  are  carcinogens.  Epidemiological 
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evidence  from  studies  of  coke  oven 
workers  and  tar  roofers  demonstrates 
the  carcinogenic  potential  of  the 
materials  generated  by  coke  ovens  and 
tar  refining.  A  brief  summary  of  the 
toxicity  and  health  effects  of  these 
constituents  is  presented  in  this 
preamble.  A  more  detailed  discussion  is 
included  in  the  Background  Document 
for  today's  proposal. 

Benzene  is  a  class  A  carcinogen. 
Benzene  is  carcinogenic  in  rats  after 
exposure  by  gavage  and  in  mice 
following  exposure  by  inhalation  (lARC. 
1982).  An  epidemiological  study  that 
correlated  benzene  exposure  with  the 
incidence  of  leukemia  provides 
sufficient  evidence  that  benzene  is 
carcinogenic  in  humans  (NTP  85-002). 

Benz(a)  anthracene  (BA)  is  a  Class  B* 
carcinogen.  BA  has  been  found  to  be 
carcinogenic  in  experiemental  mice 
following  oral  administration,  dermal 
application,  subcutaneous  injection,  and 
bladder  implantation  (lARC,  1973).  Oral 
exposure  to  BA  resulted  in  an  increased 
incidence  of  hepatomas  and  pulmonary 
adenomas  in  the  mouse  (Klein,  1963). 
Benzo  (a)  pyrene  (BaP)  is  a  Class  B2 
carcinogen.  BaP  is  perhaps  one  of  the 
most  potent  animal  carcinogens  known. 
Microgram  quantities  have  been  shown 
to  induce  tumors  in  a  number  of 
experimental  animal  species  via  several 
routes  of  exposure,  including  oral, 
inhalation,  and  dermal  application 
(lARC.  1973).  The  types  of  tumors  seen 
after  exposure  to  BaP  include  mammary 
tumbors  in  rats  (lARC,  1973);  squamous 
cell  papillomas  and/or  carcinomas  of 
the  forestomach  in  mice  (Rigdon  and 
Neal,  1966):  and  skin  tumors  in  mice 
(Poel.  1963).  BaP  can  also  act  as  a 
transplancental  carcinogen  in  mice 
(Bulay  and  Watemberg,  1971). 

Benzo  (b  and  K)  fluoranthenes  (BbF 
and  BkF)  are  class  Bj  carcinogens.  BbF 
and  BkF  have  both  been  shown  to  be 
dermal  carcinogens  in  mice  (LARC. 
1973).  BkF  also  induces  tumor  formation 
when  injected  subcutaneously  in  mice 
(Lacassagne  et  ai,  1963)  and  directly 
into  the  pulmonary  tissue  of  rats 
(Deutsch-Wenzel  et  al.,  1983). 

Dibenz(a,  h)  anthracene  (DBA)  is  a 
Class  Bj  carcinogen.  DBA  produced 
tumors  in  mice  following  oral,  dermal,  or 
subcutaneous  administration  (LARC. 
1973).  The  types  of  tumbors  seen  in  mice 
after  exposure  to  DBA  by  various  routes 
include  adenomas  carcinomas  of  the 
skin  (Wonder  and  Hoffmaa  1959); 
pulmonary  alveologenic  carcinomas  and 
adenomatosis;  mixed-type  mammary 
tumors;  hemangioendotheliomas 
involving  the  pancreas  and  mesenteric 
and  abdominal  lymph  nodes;  and 
precancerous  lesions  of  the  small 
intestine  (Snell  and  Stewart.  1962). 


Indeno(1.2,3-cd)pyrene  (IP)  is  a  Class 
C  carcinogen.  IP  is  considered 
carcinogenic  to  experimental  animals 
based  on  dermal  application  and 
subcutaneous  injection  studies  on  the 
mouse.  Dose-related  increases  in  the 
incidence  of  skin  tumors  have  been 
observed  in  mice  that  received  dermal 
applications  of  this  chemcial  (lARC, 
1973). 

Several  of  the  constituents  of  concern, 
including  benzene  (lARC.  1982),  BaP 
(Shum  et  al..  1979).  DBA  (Wolfe  and 
Byran,  1939),  and  naphthalene  (Harris  et 
al,  1979)  have  also  been  shown  to  be 
embryotoxic  and/or  teratogenic  in 
experimental  animals.  Also, 
nephthalene  has  been  shown  to  be 
embryotoxic  in  humans  (Zinkham  and 
Childs,  1958;  Anziulewisc  et  a/.,  1959). 
In  addition  to  their  ability  to  act  as 
carcinogens,  several  of  these 
constituents  (as  well  as  other  PAHs  that 
express  no  carcinogenicity  on  their  own) 
have  been  found  to  act  as  initiators  or 
promoters  (cocarcinogens)  of  skin 
tumors  in  mice.  Chemicals  found  to 
initiate  skin  tumors  after  a  single 
application  or  multiple  applications 
followed  by  croton  oil  treatment  (a 
classical  promoter)  include  BA  (Hadler 
et  al..  1959);  BbF  (Van  Duuren  et  al.. 
1966);  BkF  (LaVoie  et  al..  1982);  DBA 
(Klein,  I960):  and  IP  (LARC,  1973). 

It  is  important  to  note  that  PAHs  other 
than  the  constituents  of  concern,  are 
known  to  be  present  in  the  wastes 
proposed  for  listing  in  today's  notice, 
and  may  have  the  ability  to  act  as 
cocarcinogens.  PAHs  such  as 
benzo(g,h.i)perylene  (BghiP), 
fluoranthene,  and  pyrene  are  not 
carcinogenic  perse.  When  applied  to  the 
skin  of  mice  along  with  a  carcinogen 
such  as  BaP,  however,  they  can  often 
enhance  the  carcinogenic  effect  of  BaP 
[e.g..  LARC,  1983;  Van  Duuren  and 
Goldschmidt.  1976).  This  cocarcinogenic 
phenomenon  is  of  concern  because 
many  of  the  waste  streams  proposed  for 
listing  in  today's  notice  contain  mixtures 
of  PAHs  that  are  carcinogens  and 
cocarcinogens.  This  factor  indicates 
that,  for  some  PAH  mixtures,  the  health- 
based  levels  of  concern  presented 
earlier  (which  are  based  on  exposure  to 
individual  compounds)  may 
underestimate  the  toxicity  of  these 
compounds  when  found  in  the  wastes  as 
mixtures  of  PAHs. 

Almost  all  of  the  PAHs  considered 
here  possess  some  degree  of 
mutagenicity  in  short-term  tests  for 
genotoxicity.  Chemicals  found  to  induce 
mutations  in  at  least  one  strain  of 
Salmonella  typhimurium  include  BA 
[e.g..  Claxton.  1983):  BaP  (e.g..  McCann 
et  al..  1975);  and  IP  (e.g..  UVoie  et  al.. 
1979).  Other  evidence  for  genotoxicity 


includes  induction  of  sister  chromatid 
exchanges  by  BA  (Tong  et  al,  1981a, 
1981b)  and  by  BaP.  BbF,  and  DBA 
(Rozinski  and  Kocher  et  al,  1979);  and 
morphological  transformation  in  a 
number  of  in  vitro  test  systems  by  DBA 
and  IP  (Chen  and  Heidelberger,  1969  and 
Emura  et  al.  1982). 

6.  Mismanagement  Case  Histories 

A  number  of  environmental  damage 
Incidents  have  occurred  in  the  past  due 
to  the  mismanagement  of  coke  by- 
products and  tar  refining  wastes.  These 
incidents  show  that  constituents  present 
in  these  wastes  are  capable  of  reaching 
environmental  receptors  in  potentially  ' 
harmful  concentrations.  The  cases 
describing  environmental  contamination 
with  coke  by-products  and  tar  refining 
wastes  can  be  found  in  the  docket 
supporting  the  listing  of  EPA  Hazardous 
Waste  Nos.  K141  through  K145,  K147, 
and  K148. 

As  a  basis  for  illustrating  the 
environmental  contamination  associated 
with  coke  by-products,  EPA  has 
identified  several  incidents  where  the 
management  of  the  coking  wastes  in 
question  has  resulted  in  environmental 
damage  and  increased  risk  to  human 
health.  To  illustrate  the  hazards  posed 
by  these  wastes  when  mismanaged,  EPA 
has  simimarized  the  following  studies: 

Polynuclear  Aromatic  Hydrocarbon 
Sediment  Investigations  conducted  in  Region 
V,  including  five  sites  involved  in  coke 
production:  and. 

Six  specific  case  studies  conducted  at 
plants  that  engage  in  various  types  of 
activities  that  involve  coal  tar  and  other 
coking  by-products. 

The  case  studies  presented  below 
illustrate  the  threat  posed  to  human 
health  and  envirorunent  by  these 
wastes.  As  discussed  previously,  these 
wastes  may  contain  levels  of  benzene 
and  PAHs  including 
benzo(a)anthracene,  benzo(a)pyrene, 
benzo(b  and  k)-nuoranthene, 
dibenzo(a,h)anthracene.  indeno(l,2,3- 
cd)pyrene.  and  naphthalene.  When 
improperly  treated,  stored,  transported, 
or  disposed,  the  PAHs  and  benzene  in 
these  wastes  have  been  shown  to 
migrate  into  the  environment.  In.such  a 
case,  these  wastes  pose  a  threat  to 
human  health  and  the  environment. 

In  previous  discussions  (sections 
II.D.l.a  and  D.D.l.b  of  this  proposal), 
EPA  focused  upon  quantifying  the  levels 
of  constituents  (benzene  and  select 
PAHs)  that  would  pose  a  hazard  to  the 
environment  when  mismanaged.  In 
summarizing  these  case  studies,  EPA 
provides  actual  examples  where  the 
mismanagement  of  the  coking  wastes  of 
concern  has  resulted  in  environmental 


damage.  Specifically,  the  Ag 
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includes  induction  of  sister  chromatid 
exchanges  by  BA  (Tong  et  a!.,  1981a, 
1981b)  and  by  BaP.  BbF,  and  DBA 
(Rozinski  and  Kocher  et  al,  1979);  and 
morphological  transformation  in  a 
number  of  in  vitro  test  systems  by  DBA 
and  IP  (Chen  and  Heidelberger,  1969  and 
Emura  et  ah,  1982). 

6.  Mismanagement  Case  Histories 

A  number  of  environmental  damage 
incidents  have  occurred  in  the  past  due 
to  the  mismanagement  of  coke  by- 
products and  tar  refining  wastes.  These 
incidents  show  that  constituents  present 
in  these  wastes  are  capable  of  reaching 
environmental  receptors  in  potentially 
harmful  concentrations.  The  cases 
describing  environmental  contamination 
with  coke  by-products  and  tar  refining 
wastes  can  be  found  in  the  docket 
supporting  the  listing  of  EPA  Hazardous 
Waste  Nos.  K141  through  K145.  K147, 
and  K148. 

As  a  basis  for  illusb-ating  the 
environmental  contamination  associated 
with  coke  by-products.  EPA  has 
identified  several  incidents  where  the 
management  of  the  coking  wastes  in 
question  has  resulted  in  environmental 
damage  and  increased  risk  to  human 
health.  To  illustrate  the  hazards  posed 
by  these  wastes  when  mismanaged,  EPA 
has  simimarized  the  following  studies: 

Polynuclear  Aromatic  Hydrocarbon 
Sediment  Investigations  conducted  in  Region 
V,  including  five  sites  involved  in  coke 
production:  and. 

Six  speciHc  case  studies  conducted  at 
plants  Uiat  engage  in  various  types  of 
activities  that  involve  coal  tar  and  other 
coicing  by-products. 

The  case  studies  presented  below 
illustrate  the  threat  posed  to  human 
health  and  environment  by  these 
wastes.  As  discussed  previously,  these 
wastes  may  contain  levels  of  benzene 
and  PAHs  including 
benzo(a}anthracene,  benzo(a)pyrene, 
benzo(b  and  k)-fluoranthene, 
dibenzo(a,h)anthracene,  indeno(l,2,3- 
cd)pyrene,  and  naphthalene.  When 
improperly  treated,  stored,  transported, 
or  disposed,  the  PAHs  and  benzene  in 
these  wastes  have  been  shown  to 
migrate  into  the  environment.  In.such  a 
case,  these  wastes  pose  a  threat  to 
human  health  and  the  environment 

In  previous  discussions  (sections 
II.D.l.a  and  D.D.l.b  of  this  proposal), 
EPA  focused  upon  quantifying  the  levels 
of  constituents  (benzene  and  select 
PAHs)  that  would  pose  a  hazard  to  the 
environment  when  mismanaged.  In 
summarizing  these  case  studies,  EPA 
provides  actual  examples  where  the 
mismanagement  of  the  coking  wastes  of 
concern  has  resulted  in  environmental 


damage.  Specifically,  the  Agency 
supplies  examples  where  the 
concentrations  of  benzene  or  select 
PAHs  in  ground  water  exceeds 
acceptable  health  levels. 

a.  PAH  Sediment  Investigation. 
Results  of  sediment  studies  conducted 
downstream  of  the  coke  operation 
discharges  on  the  Black  River  in  Ohio 
indicate  that  high  levels  of  PAHs  are 
present  and  that  these  contaminants 
adversely  affect  fisheries  located  on  the 
river.  For  example,  it  is  documented 
(Baumann  and  Fabacher,  1985)  that 
elevated  levels  of  PAHs  are  responsible 
for  the  occurrence  of  timiors  on  fish  from 
the  Black  River.  Due  to  these  results  and 
because  of  the  large  number  of  coke 
plants  in  EPA  Region  V,  the  Region 
decided  to  undertake  a  series  of  surveys 
to  determine  the  extent  of  sediment 
contamination  by  PAHs  in  the  Region. 
The  case  studies  include  six  sites  in 
Illinois,  Indiana,  Ohio,  and  Michigan 
that  are  or  were  engaged  in  the 
production  of  coke  and  steel.  As  a  result 
of  operations  at  these  plants,  the 
surrounding  rivers,  including  the 
Calumet,  the  Cuyahoga,  the  Mahoning, 
the  Ohio  and  the  Rouge  Pjvers,  have 
been  contaminated  by  PAHs  through  the 
discharge  of  treatment  wastewaters 
bearing  coking  processing  wastes. 

The  wastewaters  from  the  sites 
resulted  from  such  processes  as  coke 
quenches,  ammonia  liquor  distillation, 
and  processing  of  coal  tars.  These 
wastewaters  varied  in  the  degree  of 
both  contamination  and  treatment  that 
they  underwent  before  discharge  and 
contained  some  or  all  of  the  wastes  that 
are  considered  under  this  listing.  The 
exact  percentage  of  coke  wastes 
discharged  with  the  wastewaters, 
however,  has  not  been  quantified. 

At  each  facility,  river  sediments  were 
collected  above  and  below  each 
wastewater  discharge,  as  well  as  the 
area  immediately  surrounding  the 
discharge.  At  each  site,  these  samples 
confirmed  that  high  levels  of  PAH 
contamination  had  occurred  below  and 
near  the  site  being  studied.  The  levels  of 
contamination  varied  directiy  with  the 
distance  away  from  the  outfall  from  the 
plant,  both  upstream  and  downstream 
with  downstream  concentrations 
markedly  higher  than  those  upstream. 
The  PAHs  were  found  to  have 
contaminated  the  rivers  at  the  various 
sample  sites  at  levels  up  to  and 
including  the  following  concentrations: 
naphthalene — 38,000  ppm, 
benzo(a)anthracene — 7,600  ppm. 
benzofbjfiuoranthene — 8,000  ppm, 
indeno(l,2.3-cd)pyrene— 6,000  ppm,  and 
dibenz(aji)anthiacene — ^1,100  ppm. 
These  levels  of  contamination  were 


found  to  be  significandy  higher  than  the 
levels  that  are  acceptable  by  health- 
based  standards. 

The  sampling  measurements, 
however,  reflect  concentrations  in 
sediments  while  the  health-based 
standards  refer  to  maximum  allowable 
concentrations  in  water.  While  this 
di^erence  may  limit  the  comparability 
of  the  two  measurements,  the  studies 
still  indicate  a  hazard  since  the  water 
and  sediment  at  the  sites  are  in  direct 
contact.  Further,  since  the  PAHs  occur 
in  the  sediments  in  high  concentrations, 
the  constituents  may  migrate  to  the 
surface  and  drinking  waters  and  present 
an  even  greater  hazard  to  human  health 
and  the  environment. 

b.  Specific  Site  Evaluations. 
Summaries  of  selected  cases  describing 
environmental  contamination  by 
constitutents  of  concern  present  in  coke 
by-products  and  tar  refining  wastes  are 
described  below.  These  sites  include  a 
manufacturing  plant  (which  conducted 
coking  operations),  a  coal  tar  by- 
products manufacturing  plant,  a  coal 
gasification  plant,  a  tar  refiner,  a  wood 
preserving  and  coal  tar  distillation 
facility,  and  a  disposal  site  for  wastes 
from  three  sources.  Each  of  these  sites 
described  below  involved  ground  water 
contamination  by  PAHs  and  benzene. 

Sitel 

A  steel  manufacturing  plant  operating 
in  New  York  from  1920  through  1983  on 
Lake  Erie  was  the  site  of  contamination 
caused  by  several  different  wastes, 
including  coking  wastes.  Various  coking 
wastes  were  mixed  with  other  wastes  at 
most  of  the  sites  involved,  although  two 
disposal  areas  received  coking  wastes 
almost  exclusively. 

At  this  facility,  excess  blast  furnace 
and  steelmaklng  slags,  as  well  as  steel 
scrap  and  coking  wastes  were  initially 
dumped  directiy  into  Lake  Erie  and  then 
into  pits  and  landfills  located  on  a  man- 
made  peninsula  created  at  the  point 
where  a  creek  discharges  into  Lake  Erie. 
The  slag  fill  extended  approximately 
1,700  feet  off  die  shoreline  of  the  lake 
and  raised  the  subsurface  elevation 
more  dian  50  feet.  Of  160  pits/landfills 
located  on  the  peninsula,  two  waste 
management  areas,  a  pit  and  a  landfill, 
have  been  identified  as  areas  that  were 
designated  to  receive  coking  wastes. 
Ground-water  monitoring  wells  were 
installed  in  the  areas  to  assess  the 
migration  of  contaminants  from  these 
hazardous  waste  management  areas  to 
ground  water.  Coking  wastes  that  were 
co-disposed  in  the  pit  and  landfill 
include  K060.  K087,  and  the  proposed 
K141-K145  wastes.  As  a  result  of  this 
co-disposal,  constitiients  in  the  coking 
wastes  have  migrated  from  the  fill 


materials  to  the  ground  water  and 
possibly  to  the  lake. 

The  concentrations  of  naphthalene 
and  benzene  (up  to  720  ppm  and  340 
ppm  respectively)  frx)m  these  two  sites 
were  found  to  be  well  above  the 
accepted  health-based  levels  for  these 
constituents.  Although  the  source  of 
these  constituents  may  include  non- 
coking  process  wastes,  the  coking 
process  wastes  have  contributed 
significantly  to  the  problem.  Coking 
waste  is  the  main  contributor  to  the 
PAH  problem,  although  non-coking 
process  wastes  may  also  affect  the  level 
of  PAHs  and  benzene  present  in  the 
samples.  The  ground-water  monitoring 
results  indicate  that  the  levels  of  PAHs 
and  benzene  in  this  case  are  significant 
and  that  they  pose  a  threat  to  human 
health  and  the  environment 

Site  2 

A  manufacturer  of  coal  tar  by- 
products along  the  east  bank  of  the  Ohio 
River  in  West  Virginia  was  Involved  in 
ground-water  monitoring  to  examine  the 
level  of  contamination  resulting  from 
plant  activities.  These  activities 
included  using  crude  coal  tar  as 
feedstock  to  produce  three  major 
products:  refined  chemical  oil,  creosote, 
and  industrial  pitch.  Monitoring  results 
showed  that  activities  both  at  this  plant 
and  at  a  nearby  coke  facility  led  to 
ground  water  contamination  by  coal  tar 
residuals  (proposed  K147  and  K148).  The 
studies  examined  the  shallow,  perched 
aquifer  and  the  alluvial  aquifer.  These 
investigations  revealed  varying  extent  of 
contamination  in  all  aquifers.  This 
contamination  was  due  to  uncontrolled 
seepage  and  discharge  of  pollutants  into 
the  Ohio  River.  The  following 
constitutents  were  found  to  have 
contaminated  the  aquifers  at  levels  up  to 
and  including  the  following 
concentrations:  naphthalene — 92,000 
ppm,  benzo(a)anthracene— 4,000  ppm, 
benzo(b)nuoranthene— 4,100  ppm, 
indeno(l,2.3-cd)pyrene— 1,200  ppm.  and 
dibenz(a,h)anthracene — 21  ppm.  These 
concentrations  are  well  above  the 
accepted  healthbased  levels  for  these 
constituents. 

Site  3 

A  coal  gasification  plant  was  the  site 
of  soil  and  groundwater  contamination. 
Tar  and  soil  contaminated  with  tar  were 
widely  distributed  over  the  site  as  a 
result  of  plant  operations.  Materials 
found  at  coal  gasification  sites  are 
similar  in  nature  to  those  found  at  coke 
by-products  facilities.  The  site  is  listed 
in  the  National  Priorities  List  (NPL)  of 
hazardous  waste  sites. 
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The  coal  gasification  site  is  known  to 
have  coal  tar  and  other  coal  gasification 
wastes  present  in  three  locations:  a  tar 
pit.  two  ponds,  and  in  an  area  of  tar 
boils  (tar  refining).  The  total  estimated 
volume  of  tar  in  these  areas  is  5000  yd'. 
The  deepest  penetration  of  tar  was 
observed  at  a  location  adjacent  to  the 
ponds  where  a  slight  tar  odor  was  also 
detected  at  a  depth  of  50  feet. 

Three  shallow,  water-bearing  strata 
(aquifers]  exist  at  a  depth  of  less  than  60 
feet  under  the  site.  In  some  locations  at 
the  site  these  three  aquifers  are 
separated  by  fine  clay  materials,  while 
in  other  locations  one  aquifer  is  in  direct 
contact  with  a  deeper  aquifer,  allowing 
waters  from  the  two  aquifers  to  mix. 
There  is  evidence  of  contamination  in 
the  two  shallower  aquifers. 
Concentrations  of  benzene,  phenols,  and 
PAHs  ranging  from  5  to  30  ^lg/L  were 
detected  in  the  shallowest  aquifer  water, 
while  PAH  concentrations  up  to  14,000 
figlL  were  detected  in  wells  tapping  the 
middle  aquifer.  Surface  water  quality 
was  determined  on  several  occasions  at 
five  locations.  Analytical  data  indicate 
that  a  variety  of  organic  compounds  are 
present  in  surface  waters,  including 
some  of  the  constituents  of  concern  in 
today's  proposal 

Site  4 

A  former  sand  and  gravel  pit  was  the 
disposal  site  of  wastes  fit)m  three 
sources  from  1945  to  1977.  Wastes  from 
a  tar  refining  plant  foundry  sand  from 
an  iron  foundry,  and  wastes  from  a 
gravel  company  were  disposed  at  this 
site.  The  site  was  assigned  to  the  NPL  in 
September  1983  due  to  the  extent  of  its 
soil  and  ground-water  contamination. 

Both  soil  and  ground  water  in  areas 
around  the  pit  showed  evidence  of 
contamination.  Soil  boring  and  ground- 
water samples  confirmed  that  the 
ground  water  below  and  near  the  site 
was  contaminated  with  organics.  This 
contamination  reaches  the  Ohio  River 
with  a  north  plume  extending  to  the  iron 
company's  production  wells,  in  which 
benzene  has  been  measured  from 
nondetectable  levels  to  36  ppb  (parts  per 
billion]. 

Evidence  of  ground-water 
contamination  below  the  pit  includes 
trace  levels  of  anthracene  and 
phenanthrene  detected  in  nine  out  of  ten 
wells  drilled  through  the  north  end  of 
the  pit  at  varying  depths  (detection 
limits  for  these  compounds  ranged  from 
10  fig/L  to  16,000  fig/L). 
Benz(a)anthracene  was  also  detected  at 
trace  levels  in  four  of  these  wells.  The 
highest  ground-water  concentration  of 
benzene  was  at  18.000  /ig/L 

In  addition,  analysis  of  soil  borings 
indicated  that  a  10  to  15  foot  layer  on 


top  of  the  bedrock  underlying  the  pit 
appears  to  be  contaminated  with 
organics  (the  bedrock  begins  at  a  depth 
of  80  ft).  "The  intermediate  zone  between 
the  bottom  of  the  pit  and  the  lower 
contaminated  zone  appears  to  be  only 
sUghtly  contaminated.  This  phenomenon 
suggests  that  nonaqueous  phase 
substance  contaminants  have  moved 
through  the  sand  and  gravel  aquifer  to 
the  underlying  impermeable  layer. 

Sites 

At  another  site,  a  tar  refiner 
functioned  from  1917  to  1972.  As  a  result 
of  PAH  contamination  of  four  area 
aquifers,  this  site  is  now  included  on  the 
NPL  According  to  the  Record  of 
Decision  (ROD)  report,  contamination  of 
one  of  the  deeper  aquifers  is  believed  to 
be  the  result  of  injection  of  creosote  and 
process  waste  products  directly  into  the 
facility's  deep  well  located  on-site.  Tne 
well  permeates  the  deep  aquifers. 
Another  method  of  migration  of 
contaminants  into  this  aquifer,  called 
the  Prairie  du  Chien-Jordan  Aquifer,  is 
believed  to  be  from  overflow  into  the 
well  casing  during  on-site  runoff  events 
and  spills. 

Primary  methods  of  contamination  of 
the  uppermost  aquifers,  the  Drift  and 
Platteville  aquifers,  are  believed  to  be 
through  contaminated  soil  at  the  site 
and  at  the  bog  south  of  the  site. 
Contamination  is  not  evenly  distributed 
throughout  the  bog  but  appears  to  be 
more  representative  of  a  channel 
through  the  bog.  According  to  the  ROD 
data,  the  migration  of  contaminants 
from  the  ditches  used  to  dispose  of 
wastes  has  caused  contamination  of  the 
aquifers,  the  Minnesota  Department  of 
Health  (MDH)  believes  that  the  St.  Peter 
Aquifer,  which  is  located  to  the  east  of 
the  site  probably  is  contaminated  due  to 
ground-water  migration  from  the  Drift 
and  Platteville  aquifers.  Further 
sampling  of  wells  near  the  site  is 
expected  to  confirm  this  assumption. 

Site  6 

An  NPL  site  was  used  as  a  wood 
preserving  and  coal  tar  distillation 
facility  from  1910  to  1962.  Stormwater 
runoff  flows  to  two  stormwater  drainage 
ditches  which  flow  into  an  aquatic 
habitat  Sampling  of  the  site  indicated 
that  there  were  two  discrete  areas  of 
contamination:  (1)  the  southern  portion 
of  the  site,  which  was  where  the  coal  tar 
refining  and  wood  treating  operations 
were  located,  and  (2)  the  northern 
portion  of  the  site  where  an  inactive 
disposal  pond  was  situated.  The  average 
attenuation  depth  of  organic  compounds 
in  the  soils  in  the  southern  site  area  is 
about  58  feet  The  primary  contaminants 
of  concern  ejecting  the  ground  water, 


soils,  and  sediments  are  volatile  organic 
compounds  fV'OCs)  including  benzene, 
toluene,  and  xylenes;  other  organics. 
including  PAHs;  and  metals. 

Soil  staining  was  observed  at  15  of 
139  auger  boring  locations  and  at  29  of 
82  soil  boring  locations.  Total  surficial 
soil  PAH  concentrations  in  the  four 
surface/surficial  soil  samples  which 
were  analyzed  ranged  from  below 
detection  limits  to  8.567  mg/kg. 
Benzo(a)pyrene  was  measured  at  a 
concentration  as  high  as  210  mg/kg, 
benz(a)anthracene  was  measured  as 
high  as  340  mg/kg,  and  the 
concentration  for  combined  benzo(b  and 
K)  fluoranthene  was  measured  as  high 
as  290  mg/kg. 

The  primary  compounds  found  in  the 
shallow  aquifer  below  the  site  were 
PAHs.  VOCs.  and  metals.  The  maximum 
concentrations  of  total  PAHs  were 
measured  at  22,000  mg/L. 
Benzo(a)pyrene  was  measured  at  a 
maximum  concentration  of  570  fig/L, 
and  benzo(b  and  k)  fluoranthene  was 
measured  at  a  maximum  concentration 
of  1.200  /ig/L  The  ROD  data  indicate 
that  the  same  contaminants  were 
present  in  an  adjacent  deeper  aquifer, 
but  at  lower  concentrations. 

A  total  of  eighteen  surface  water 
samples  and  five  sediment  samples 
were  collected  from  on-site  drainage 
ditches  bordering  the  site.  Surface  water 
data  did  not  show  any  site-specific 
contamination.  In  the  sediment  samples, 
PAH  compounds  were  detected  in 
concentrations  ranging  from  2.3  mg/kg 
to  240  mg/kg.  Benzo(a)pyrene  was 
measured  at  a  concentration  of  30  mg/ 
kg.  Benz(a]anthracene  was  measured  at 
5.6  mg/kg.  and  benzo(b  and  k) 
fluoranthene  was  measured  at  59  mg/kg. 

7.  Conclusions 

The  criteria  in  40  CFR  261.11(a)(3) 
specify  that  the  Agency  will  list  a  waste 
as  hazardous  if  it  contains  constituents 
hsted  in  Appendix  VIII  and.  after 
considering  the  factors  enumerated  ih  40 
CFR  261.11(a)(3).  the  Agency  concludes 
that  the  waste  is  capable  of  posing  a 
substantial  present  or  potential  hazard 
to  human  health  or  the  environment 
when  improperly  managed.  After 
considering  these  factors,  particularly 
the  toxicity,  mobility,  persistence,  and 
the  concentration  of  hazardous 
constituents  in  these  wastes,  the  Agency 
concludes  that  these  wastes  meet  the 
criteria  for  listing.  The  Agency, 
therefore,  is  proposing  to  add  the  wastes 
described  in  this  notice  to  the  list  of 
hazardous  wastes  in  40  CFR  281.32. 


E.  Recycling 

A  number  of  residuals  pr 
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by  a  substantial  segment  oj 
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soils,  and  sediments  are  volatile  organic 
compounds  fV'OCs)  including  benzene, 
toluene,  and  xylenes;  other  organics, 
including  PAHs;  and  metals. 

Soil  staining  was  observed  at  15  of 
139  auger  boring  locations  and  at  29  of 
82  soil  boring  locations.  Total  surficial 
soil  PAH  concentrations  in  the  four 
surface/surficial  soil  samples  which 
were  analyzed  ranged  from  below 
detection  limits  to  8,567  mg/kg. 
Benzo(a)pyrene  was  measured  at  a 
concentration  as  high  as  210  mg/kg, 
benz(a)anthracene  was  measured  as 
high  as  340  mg/kg.  and  the 
concentration  for  combined  benzo(b  and 
K)  fluoranthene  was  measiu^d  as  high 
as  290  mg/kg. 

The  primary  compounds  found  in  the 
shallow  aquifer  below  the  site  were 
PAHs,  VOCs.  and  metals.  The  maximum 
concentrations  of  total  PAHs  were 
measured  at  22,000  mg/L 
Benzo(a)pyrene  was  measured  at  a 
maximum  concentration  of  570  M8/L. 
and  benzo(b  and  k)  fluoranthene  was 
measured  at  a  maximum  concentration 
of  1.200  /ig/L  The  ROD  data  indicate 
that  the  same  contaminants  were 
present  in  an  adjacent  deeper  aquifer, 
but  at  lower  concentrations. 

A  total  of  eighteen  surface  water 
samples  and  Hve  sediment  samples 
were  collected  from  on-site  drainage 
ditches  bordering  the  site.  Surface  water 
data  did  not  show  any  site-specific 
contamination.  In  the  sediment  samples, 
PAH  compounds  were  detected  in 
concentrations  ranging  from  2.3  mg/kg 
to  240  mg/kg.  Benzo(a)pyrene  was 
measured  at  a  concentration  of  30  mg/ 
kg.  Ben2(a)anthracene  was  measured  at 
5.6  mg/kg,  and  benzo(b  and  k) 
fluoranthene  was  measured  at  59  mg/kg. 

7.  Conclusions 

The  criteria  in  40  CFR  261.11(a)(3) 
specify  that  the  Agency  will  list  a  waste 
as  hazardous  if  it  contains  constituents 
hsted  in  Appendix  VIII  and,  after 
considering  the  factors  enumerated  ih  40 
CFR  261.11(a)(3).  the  Agency  concludes 
that  the  waste  is  capable  of  posing  a 
substantial  present  or  potential  hazard 
to  human  health  or  the  environment 
when  improperly  managed.  After 
considering  these  factors,  particularly 
the  toxicity,  mobihty.  persistence,  and 
the  concentration  of  hazardous 
constituents  in  these  wastes,  the  Agency 
concludes  that  these  wastes  meet  the 
criteria  for  listing.  The  Agency, 
therefore,  is  proposing  to  add  the  wastes 
described  in  this  notice  to  the  list  of 
hazardous  wastes  in  40  CFR  281.32. 


E.  Recycling 

A  number  of  residuals  proposed  to  be 
listed  as  hazardous  wastes  are  recycled 
by  a  substantial  segment  of  the  coke  by- 
products industry  (see  Tables  3  and  4  for 
waste  management  practices  for  the 
residuals  proposed  for  hsting).  Two 
recycling  techniques  are  currently  in 
use:  (1)  Using  mixtures  of  the  residuals 
and  coal  to  charge  coke  ovens  and  (2) 
mixing  the  residuals  with  coal  tar  prior 
to  its  being  sold  or  refined.  These 
recycling  practices  are  also  commonly 
used  for  tar  decanter  sludge,  which  is 
already  listed  as  a  hazardous  waste 
(EPA  Hazardous  Waste  No.  K087)  from 
the  coke  by-products  industry.  Coke  and 
coal  tar  containing  tar  decanter  sludge, 
K087,  are  currently  exempt  from 
regulation  as  hazardous  wastes  under  40 
CFR  261.4(a){10);  however,  the  sludge  is 
still  considered  a  solid  waste  if  not 
recycled.  In  the  November  29, 1985  final 
rule  (50  FR  49170)  and  the  February  21, 
1991  final  rule  (56  FR  7203),  EPA 
concluded  that  the  hazardous 
constituents  are  not  present  in  coke 
derived  from  K087  at  levels  that  would 
pose  substantial  risk  to  human  health 
and  the  environment  and  that  the 
recycling  of  K087  into  coke  by-products 
does  not  increase  levels  of  hazardous 
constituents  in  coal  tar. 

EPA  has  studied  and  analyzed  these 
practices  for  each  of  the  proposed  Hsted 
residuals  to  determine  (a)  whether  these 
practices  constitute  waste  management 
and  should,  therefore,  be  regulated  as 
such  or  (b)  whether  the  proposed 
residuals  are  being  used  in  ongoing, 
continuous  manufacturing  processes  and 
should,  therefore,  not  be  regulated  under 
RCRA.  Based  on  this  analysis,  the 
Agency  has  determined  that  while  the 
proposed  residuals  would  be  solid 
wastes  under  40  CFR  261.2,  the  Agency 
has  determined  it  is  appropriate  to 
exclude  proposed  EPA  Hazardous 
Waste  Nos.  K141  through  K145.  K147, 
and  K148  from  the  definition  of  solid 
waste  when  these  wastes  are  reinserted 
into  coke  ovens  and  when  blended  with 
coal  tar  product  that  is  sold.  As 
explained  fiiUy  below,  EPA  believes  that 
regulation  of  die  material  when 
reinserted  is  not  necessary  to  protect 
human  health  and  the  environment,  and 
will  further  the  objectives  of  waste 
minimization  and  pollution  prevention. 

The  effect  of  these  exclusions  would 
be  that  the  coke  oven,  using  mixtures  of 
these  residuals  as  feedstock,  and  the 
materials  derived  from  them  in  the 
coking  process,  would  not  be  regulated 
under  Subtitle  C  of  RCRA.  Also,  the  tar 
refining  process,  using  mixtures  of  these 
residuals  and  coal  tar  as  feedstock 
would  not  be  subject  to  regulation  under 


Subtitle  C  of  RCRA.  EPA's  rationale  for 
providing  these  exclusions  fi<om  the 
definition  of  soUd  waste  is  presented  in 
section  2. 

The  proposed  exclusions  would  not 
apply  prior  to  the  reinsertion  of  the 
wastes  into  coke  ovens  or  mixtures  with 
coal  tar  for  use  as  product.  Management 
of  these  wastes  up  to  that  point  may 
present  a  hazard  to  human  health  and 
the  environment  and  would,  therefore, 
be  regulated  under  RCRA  subtitle  C. 
These  waste  management  practices 
include  removal  and  transportation, 
interim  storage,  or  processing  of  the 
residuals  at  any  time  from  their  point  of 
generation  to  the  point  of  reinsertion 
into  coke  ovens  or  mixing  with  coal  tar. 
In  addition,  residuals  which  are  not 
reinserted  into  coke  ovens  or  otherwise 
excluded  from  RCRA  regulations  would 
be  subject  to  RCRA  Subtitle  C 
regulations.  Section  2  provides  a 
description  of  management  practices  for 
the  wastes  proposed  for  listing  as 
hazardous  from  the  point  of  generation 
to  the  point  of  reinsertion  into  coke 
ovens  or  mixing  with  coal  tar. 

The  recycling  of  wastes  from  this 
industry  is  affected  by  the  combined 
promulgation  of  two  major  rules.  One  of 
them,  the  Toxicity  Characteristic,  was 
promulgated  on  March  29, 1990,  The 
other,  the  Boiler  and  Industrial  Furnace 
rule,  was  promulgated  on  February  21, 
1991.  Because  these  rules  were 
promulgated  before  this  hsting  (with  its 
attached  exclusions)  could  become 
effective,  the  Agency  is  proposing  a  set 
of  exclusions  (S  261.4(a)(10).  (11),  and 
(12))  for  wastes  from  the  coke  by- 
products industry  that  are  recycled. 
These  exclusions  will  be  discussed  in 
section  6. 

1.  Classifications  as  a  Solid  Waste 

The  definition  of  solid  waste  (40  CFR 
261.2)  states  that  certain  secondary 
materials,  when  used  as  or  to  produce  a 
fuel,  are  soUd  waste  (see  40  CFR 
261.2(c)(2)(i)(B)).  The  regulations  also 
state  that  materials  which  are  reused  as 
ingredients  in  an  industrial  process  or  as 
substitutes  for  commercial  products  are 
not  solid  wastes;  however,  those  used  in 
production  of  a  "fuel"  are  considered  to 
be  solid  wastes  (see  S  261.2(e)(2)(ii). 
Waste-derived  coke  and  coal  tar  are 
considered  by-products  for  regulatory 
purposes  and  are  sometimes  burned, 
albeit  not  exclusively,  or  necessarily,  for 
energy  recovery.  Since  some  energy 
recovery  ultimately  occurs,  they  are 
considered  solid  wastes  under  the 
current  classification  scheme. 


2.  Rationale  for  Exclusions  from  the 
Definition  of  Solid  Waste  for  Coke  By- 
products Residuals  Recycled  to  the  Coke 
Oven  or  when  Mixed  with  Coal  Tar 

The  residuals  being  proposed  for 
listing  as  hazardous  when  recycled  into 
the  coke  ovens  act  as  feedstock  to  the 
process,  providing  a  source  of  carbon 
that  is  needed  for  the  manufacture  of 
coke.  Although  the  iron  and  steel 
industry  generally  uses  only  small 
volumes  of  residuals  with  respect  to  the 
amount  of  coal  used,  the  Agency 
believes  that  the  practice  of  reinserting 
these  residuals  into  coke  ovens  serves  to 
replace  the  raw  material  [i.e.,  coal). 
Similarly,  the  practice  of  mixing  the 
proposed  residuals  with  coal  tar  prior  to 
its  sale  or  refining  constitutes  replacing 
a  product  [i.e.,  coal  tar).  The  Agency  has 
concluded  that  the  quaUty  of  coke  [i.e., 
levels  of  hazardous  constituents) 
produced  is  unaffected  by  the  use  of 
mixtures  of  the  residuals  and  coal  as  a 
feedstock  as  typically  practiced  by  the 
industry.  Similarly.  EPA  believes  that 
the  quahty  of  coal  tar  is  unaffected  by 
mixing  certain  wastes  with  coal  tar  prior 
to  its  sale  or  refining  as  typically 
practiced  by  the  industry  (see  50  FR 
49170,  November  29, 1985  and  56  FR 
7203,  February  21, 1991.)  For  these 
reasons,  the  Agency  believes  that 
reinsertion  of  diese  residuals  into  coke 
ovens  and  mixing  of  these  residuals 
with  coal  tar  to  be  sold  as  a  product  are 
recycling  practices  that  do  not  increase 
the  levels  of  hazardous  constituents  in 
the  final  coke  by-product  and  therefore 
do  not  pose  any  significantly  increased 
risk  to  human  health  and  the 
environment. 

EPA  has  evaluated  whether 
concenfrations  of  toxic  constituents  in 
the  residuals  were  likely  to  have  a 
significant  effect  on  the  products  of  the 
recycling  processes  as  compared  with 
the  products  derived  solely  from  raw 
materials  [i.e.,  coal  that  is  feedstock  for 
coke  ovens  and  coal  tar  that  is  feedstock 
for  tar  refining).  This  evaluation  was 
performed  by  using  the  results  and 
supporting  data  considered  in 
developing  the  Agency's  exclusion  of 
coke  and  coal  teir  produced  from  or 
containing  recycled  tar  decanter  sludge 
(EPA  Hazardous  Waste  No.  K087)  from 
the  definition  of  solid  waste.  This 
exclusion  was  based  on  the  Agency's 
findings  that:  (1)  The  recycle  of  tar 
decanter  sludge  by  application  to  the 
coal  charge  does  not  appear  to  have  a 
signficant  effect  on  the  chemical  make- 
up of  coke,  (2)  the  organic  chemical 
make-up  of  the  sludge  does  not  appear 
to  be  significantly  different  from  the 
coal  tar,  and  (3)  although  the 
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concentration  of  one  metal,  lead, 
appears  to  be  slightly  higher  in  the 
sludge  than  in  the  coal  tar,  the  increase 
does  not  appear  to  be  statistically 
significant.  EPA.  therefore,  has 
determined  that  recycling  of  EPA 
Hazardous  Waste  No.  K087  does  not 
significantly  affect  the  concentrations  of 
toxic  metals  and  organic  constituents  in 
coal  tar  or  coke.  Based  on  this 
determination  and  on  the  fact  that  coke, 
coal  tar,  and  sludge  arise  from  a  single 
process,  are  similar  materials,  and 
contain  the  same  contaminants.  EPA 
had  excluded  coke  and  coal  tar 
containing  or  produced  from  K087  (see 
56  FR  7202—7203.  February  21. 1991). 
Since  EPA  does  not  have  analytical 
data  for  coke  or  coal  tar  produced  from 
feed  containing  the  wastes  being 
proposed  for  listing,  the  Agency's 
approach  for  evaluating  these  wastes 
was  to  compare  the  concentrations  of 
the  hazardous  organic  constituents  in 
these  wastes  with  the  same  constituents 
in  EPA  Hazardous  Waste  No.  K087.  In 
performing  this  comparative  analysis, 
the  Agency  used  data  available  for  K087 
that  demonstrates  the  effects  of  using 
recycled  materials  on  quality  of  coke 
and  coal  tar  produced.  The  Agency 
believes  the  same  results  would  also 
apply  to  wastes  that  are  recycled  in  the 
same  manner,  are  physically  similar  to 
K087.  and  have  concentrations  of 
hazardous  constituents  similar  or  lower 
than  the  concentrations  of  these 
constitents  in  EPA  Hazardous  Waste 
No.  K087.  In  general.  EPA  found  that 
tjTJical  concentrations  of  the 
constituents  of  regulatory  concern  in  the 
wastes  [i.e..  organic  constituents) 
proposed  for  listing  were  similar  to  or 
lower  than  the  concentrations  of  the 
same  constituents  in  EPA  Hazardous 
Waste  No.  K087.  These  results  are 
summarized  in  the  Background 
Document  to  this  proposal.  The 
Agency's  general  understanding  of  the 
process  would  indicate  that  the  levels  of 
toxic  metals  would  not  increase  from 
K087  to  the  other  wastes  proposed  for 
listing  today. 

3.  Descriptions  of  Management  Practices 
for  the  Wastes  Proposed  for  Listing  as 
Hazardous  from  the  Point  of  Generation 
to  the  Point  of  Reinsertion  into  Coke 
Ovens  or  Mixing  with  Coal  Tar 

For  the  purposes  of  determining  and 
clarifying  at  what  point  the  recycling 
exclusions  apply,  the  Agency  is 
describing  existing  practices  in  the  coke 
by-products  industry.  (These  practices 
apply  to  K087  wastes  as  well  as  to  the 
wastes  proposed  in  today's  notice.)  The 
Agency  considered  the  reclamation 
process  involved,  the  manner  in  which 
these  residuals  are  handled,  the 


transportation  methods  employed  [i.e., 
mechanisms  used  to  transport  the 
residuals  from  the  point  of  generation  to 
the  point  of  their  recycling),  and  any 
intermittent  storage  that  takes  place. 
The  waste  management  practices  are 
discussed  below.  Since,  up  to  the  point 
of  reinsertion,  the  listed  materials  are 
solid  and  hazardous  waste,  the 
requirements  of  §  261.6(a)(1).  (b).  and  (c) 
apply.  See  part  5  of  this  section  and 
section  I.F  of  today's  proposal. 

The  Agency  considered  excluding  the 
wastes  proposed  for  listing  from  the 
definition  of  solid  waste  when  destined 
for  recycling,  rather  than  when 
reinserted.  The  rationale  for  this  was 
based  on  interpretations  of  certain  court 
decisions  as  whether  or  not  materials 
were  part  of  the  waste  disposal 
problem.  However,  due  to  concerns 
about  hazardous  constituents  in  the 
waste  as  well  as  real  and  potential 
waste  mismanagement  scenarios 
(particularly  placement  on  the  land),  the 
Agency  tentatively  prefers  the  option  of 
excluding  these  wastes  only  at  the  point 
of  reinsertion  into  the  coke  ovens  or 
mixing  with  crude  coal  tar. 

a.  Management  Practices  for  Residuals 
From  Their  Point  of  Generation  to  the 
Point  of  Reinsertion  Into  Coke  Ovens. — 
(ij  Conveyance  to  Storage  or  Blending 
Unit 

Based  on  the  information  available  to 
EPA,  the  transportation  of  these 
residuals  from  their  point  of  generation 
to  the  storage  or  blending  site  tj^jically 
takes  place  in  trucks  or  hopper  cars. 
Facilities  involved  in  recycling  these 
residuals  transport  them  to  the  blending 
site  or  store  them  in  tanks  (see  40  CFR 
260.10  for  EPA's  definition  of  tanks). 
Hopper  cars  or  trucks  are  currently  used 
to  transport  these  residuals  from  the 
point  of  generation  to  the  point  of 
reinsertion  into  coke  ovens  or  mixing 
with  coal  tar.  Interim  management 
practices  Include  storage  of  these 
residuals  and  mixing  with  coal.  Wastes 
recycled  on  site  may  be  stored  up  to  90 
days  without  a  permit. 

To  comply  with  Land  Disposal 
Restrictions  (LDR.  40  CFR  Part  268), 
many  facilities  have  had  to  discontinue 
putting  K087  wastes  on  the  ground,  in  a 
pit  or  on  a  low-walled  concrete  pad  in 
order  to  mix  these  wastes  with  coal. 
Instead,  these  wastes  are  managed  in  a 
unit  such  as  a  tank  to  accommodate 
K087  (and  other)  wastes.  The  Agency 
believes  that  recycling  the  proposed 
wastes  will  cause  minimal  extra 
requirements  to  construct  recycling 
equipment  over  and  above  what  already 
exists,  and  solicits  comment  on  this 
point. 


Some  of  the  wastes  proposed  for 
listing  may  also  be  transported  from  one 
facility  to  another  (in  particular,  K147 
and  K148).  Such  transportation  may 
occur  across  a  property  boundary  of 
adjacent  facilities  or  over  several 
hundred  miles  and  across  state  lines. 
The  Agency  requires  a  manifest  to 
ensure  proper  transport  and  delivery  of 
these  hazardous  wastes  prior  to 
recycling.  In  addition,  storage  of  wastes 
received  from  another  facility  may 
require  a  permit. 

fii)  Blending  of  Residuals  With  Coal 

The  blending  of  these  residuals  with  a 
portion  of  the  coal  feed  is  typically 
practiced  to  make  the  recyclable 
material  physically  similar  to  the  coal 
feed  [i.e.,  to  give  the  feedstock-blend  a 
solid  consistency  as  opposed  to  the 
semisolid  form  in  which  some  of  the 
residuals  are  generated).  Based  on  the 
limited  information  available  to  the 
Agency,  a  homogenizing  agent  may  also 
be  used  in  some  cases  in  the  blending 
process.  In  a  limited  number  of  cases, 
earthmoving  equipment  is  used  for 
mixing  these  residuals  with  coal.  In 
other  cases,  ball  milling  of  the  residuals 
is  required  to  make  a  homogeneous 
mixture  with  the  coal  feed.  Most  of  the 
processing  steps  involved  in  preparing 
the  residual/coal  mixture  are  carried  out 
to  avoid  "hot  spots"  in  the  coke  oven, 
operational  problems  that  may  be 
encountered,  and  any  long  term  damage 
to  the  coke  oven  as  a  result  of  using 
these  residuals  as  a  part  of  the 
feedstock.  However,  the  recycling 
process  is  typically  carried  out  in  a  way 
such  that  the  quality  of  coke 
manufactured  is  unaffected.  The 
residual  mixture  thus  prepared  is  then 
usually  transported  to  the  coal  feed  site. 

(Hi)  Feeding  the  Coke  Oven 

Typically,  the  residual  mixture  is  put 
on  the  conveyor  that  feeds  the  coke 
oven,  or  it  is  sprayed  on  the  coal  as  it 
ascends  a  conveyor  belt.  In  many  cases, 
the  residual  mixture  is  heated  before  it 
is  combined  with  the  main  coal  feed  to 
ensure  an  even  feed  mix  and  easier 
material  handling.  It  should  be  noted 
that  the  residual  mixture  would  be  a 
hazardous  waste  before  it  is  fed  to  the 
coke  oven. 

b.  Management  Practices  for 
Residuals  Proposed  for  Listing  as 
Hazardous  Prior  to  Blending  with  Crude 
Coal  Tar  Today's  proposed  residuals 
would  be  solid  and  hazardous  wastes 
subject  to  RCRA  subtitle  C  regulations 
prior  to  their  mixing  with  the  crude  coal 
tar  and  subsequently  sold  as  a  product. 
The  coal  tar  itself  is  subsequently 
refined  Into  tar,  pitch,  or  creosote.  The 


management  practices  for  tl 
residuals  prior  to  blending  \ 
are  similar  to  the  managem( 
described  above  for  residua 
with  coal  to  be  fed  to  the  cc 
Some  of  the  proposed  residi 
to  ball  mills  to  produce  a  ur 
material  before  they  are  mi: 
tar.  The  proposed  exclusion 
CFR  261.4(a)(ll)  would  only 
residuals  proposed  for  listin 
hazardous  at  the  point  whei 
with  crude  coal  tar  occurs. 

4.  Similar  Exclusion  for  Dec 
Tar  Sludge  (K087)  When  Re 
Coke  Ovens  or  Blended  wit] 

EPA  also  proposes  today 
slighUy  this  same  exclusion 
tarJc  tar  sludge  (EPA  Hazan 
No.  K087)  when  it  is  reinser 
ovens.  Coke  and  coal  tar  co 
decanter  tank  tar  sludge  cut 
excluded  from  regulation  as 
waste  under  40  CFR  261.4(a; 
used  as  a  fuel.  The  exclusioi 
mixtures  of  the  waste  and  o 
coke  derived  from  such  mix 
products  rather  than  wastes 
other  by-products,  such  as  li 
recovered  from  coke  oven  gi 
by  coke  ovens  charged  with 
coal  and  the  waste,  would  h 
hazardous  wastes  without  t] 
because  of  the  "derived  fror 
Therefore,  EPA  excluded  de 
tar  sludge  from  the  deHnitio: 
waste  at  the  point  of  reinser 
coke  ovens. 

In  addition,  the  wording  o 
exclusion  in  S  261.4(a)(10)  is 
corrected  to  delete  the  phras 
used  as  a  fuel."  The  Agency 
that  inclusion  of  this  phrase 
regulations  will  lead  to  conf 
the  scope  of  the  exclusion,  s 
is  not  generally  used  as  a  fui 
It  has  high  fuel  value). 

5.  Generator  Requirements 

Generators  should  note  th 
CFR  281.6(a)(1),  hazardous  v 
are  recycled  are  subject  to  tl 
requirements  for  generators, 
transporters,  and  storage  fat 
paragraphs  (b)  and  (c)  of  tha 
except  for  materials  listed  in 
(a)(3)  of  that  section.  Under  • 
261.6(b),  generators  and  tran 
recyclable  materials  are  sub 
applicable  requirements  of  p 
263,  and  notification  require: 
section  3010  of  RCRA,  excep 
materials  listed  in  (a)(2)  and 
that  section. 

Under  40  CFR  261.6(c)(1),  < 
operators  of  facihties  that  si 
recyclable  materials  before  t 
recycled  axe  regulated  under 
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Some  of  the  wastes  proposed  for 
listing  may  also  be  transported  from  one 
facility  to  another  (in  particular.  K147 
and  K148].  Such  transportation  may 
occur  across  a  property  boimdary  of 
adjacent  facilities  or  over  several 
hundred  miles  and  across  state  lines. 
The  Agency  requires  a  manifest  to 
ensure  proper  transport  and  delivery  of 
these  hazardous  wastes  prior  to 
recycling.  In  addition,  storage  of  wastes 
received  from  another  facility  may 
require  a  permit. 

fii)  Blending  of  Residuals  With  Coal 

The  blending  of  these  residuals  with  a 
portion  of  the  coal  feed  is  typically 
practiced  to  make  the  recyclable 
material  physically  similar  to  the  coal 
feed  [i.e.,  to  give  the  feedstock-blend  a 
solid  consistency  as  opposed  to  the 
semisolid  form  in  which  some  of  the 
residuals  are  generated).  Based  on  the 
limited  information  available  to  the 
Agency,  a  homogenizing  agent  may  also 
be  used  in  some  cases  in  the  blending 
process.  In  a  limited  number  of  cases, 
earthmoving  equipment  is  used  for 
mixing  these  residuals  with  coal.  In 
other  cases,  ball  milling  of  the  residuals 
is  required  to  make  a  homogeneous 
mixture  with  the  coal  feed.  Most  of  the 
processing  steps  involved  in  preparing 
the  residual/coal  mixture  are  carried  out 
to  avoid  "hot  spots"  in  the  coke  oven, 
operational  problems  that  may  be 
encountered,  and  any  long  term  damage 
to  the  coke  oven  as  a  result  of  using 
these  residuals  as  a  part  of  the 
feedstock.  However,  the  recycling 
process  is  typically  carried  out  in  a  way 
such  that  the  quality  of  coke 
manufactured  is  unaffected.  The 
residual  mixture  thus  prepared  is  then 
usually  transported  to  the  coal  feed  site. 

(Hi)  Feeding  the  Coke  Oven 

Typically,  the  residual  mixture  is  put 
on  the  conveyor  that  feeds  the  coke 
oven,  or  it  is  sprayed  on  the  coal  as  it 
ascends  a  conveyor  belt.  In  many  cases, 
the  residual  mixture  is  heated  before  it 
is  combined  with  the  main  coal  feed  to 
ensure  an  even  feed  mix  and  easier 
material  handling.  It  should  be  noted 
that  the  residual  mixture  would  be  a 
hazardous  waste  before  it  is  fed  to  the 
coke  oven. 

b.  Management  Practices  for 
Residuals  Proposed  for  Listing  as 
Hazardous  Prior  to  Blending  with  Crude 
Coal  Tar.  Today's  profwsed  residuals 
would  be  solid  and  hazardous  wastes 
subject  to  RCRA  subtitle  C  regulations 
prior  to  their  mixing  with  the  crude  coal 
tar  and  subsequently  sold  as  a  product. 
The  coal  tar  Itself  is  subsequently 
refined  into  tar,  pitch,  or  creosote.  The 


management  practices  for  these 
residuals  prior  to  blending  with  coal  tar 
are  similar  to  the  management  practices 
described  above  for  residuals  mixed 
with  coal  to  be  fed  to  the  coke  oven. 
Some  of  the  proposed  residuals  are  sent 
to  ball  mills  to  produce  a  uniform 
material  before  they  are  mixed  with  coal 
tar.  The  proposed  exclusion  under  40 
CFR  261.4(a)(ll)  would  only  exempt  the 
residuals  proposed  for  listing  as 
hazardous  at  the  point  where  blending 
with  crude  coal  tar  occurs. 

4.  Similar  Exclusion  for  Decanter  Tank 
Tar  Sludge  (K087)  When  Reinserted  Into 
Coke  Ovens  or  Blended  with  Coal  Tar 

EPA  also  proposes  today  to  modify 
slightly  this  same  exclusion  for  decanter 
tank  tar  sludge  (EPA  Hazardous  Waste 
No.  K087)  when  It  is  reinserted  into  coke 
ovens.  Coke  and  coal  tar  containing 
decanter  tank  tar  sludge  currently  are 
excluded  from  regulation  as  a  hazardous 
waste  under  40  CFR  261.4(a)(10)  when 
used  as  a  fuel.  The  exclusion  classifies 
mixtures  of  the  waste  and  coal  tar,  and 
coke  derived  from  such  mixtures,  as 
products  rather  than  wastes.  However, 
other  by-products,  such  as  light  oil 
recovered  from  coke  oven  gas  generated 
by  coke  ovens  charged  with  mixtures  of 
coal  and  the  waste,  would  have  been 
hazardous  wastes  without  the  exclusion 
because  of  the  "derived  from"  rule. 
Therefore,  EPA  excluded  decanter  tank 
tar  sludge  from  the  definition  of  solid 
waste  at  the  point  of  reinsertion  into 
coke  ovens. 

In  addition,  the  wording  of  the 
exclusion  in  S  261.4(a)(10)  is  being 
corrected  to  delete  the  plurase  "when 
used  as  a  fiiel."  The  Agency  has  found 
that  inclusion  of  this  phrase  in  the 
regulations  will  lead  to  confusion  as  to 
the  scope  of  the  exclusion,  since  coal  tar 
is  not  generally  used  as  a  fuel  (although 
it  has  high  fuel  value). 

5.  Generator  Requirements 

Generators  should  note  that,  under 
CFR  261.6(a)(1),  hazardous  wastes  that 
are  recycled  are  subject  to  the 
requirements  for  generators, 
transporters,  and  storage  facilities  of 
paragraphs  (b)  and  (c)  of  that  section, 
except  for  materials  listed  in  (a)(2)  and 
(a)(3)  of  that  section.  Under  40  CFR 
281.6(b).  generators  and  transporters  of 
recyclable  materials  are  subject  to  the 
applicable  requirements  of  parts  262  and 
263,  and  notification  requirements  under 
section  3010  of  RCRA,  except  for 
materials  listed  in  (a)(2)  and  (a)(3)  of 
that  section. 

Under  40  CFR  261.6(c)(1),  owners  or 
operators  of  facihties  that  store 
recyclable  materials  before  they  are 
recycled  are  regulated  under  all 


applicable  provisions  of  subparts  A 
through  L  of  parts  264  and  265,  and 
under  Parts  124,  266,  268,  and  270,  and 
the  notification  requirements  under 
section  3010  of  RCRA,  except  as 
provided  In  paragraph  (a)  of  that 
section.  Under  40  CFR  261.6(c)(2), 
owners  or  operators  of  facihties  that 
recycle  materials  without  storing  them 
before  they  are  recycled  are  subject  to 
the  following  requirements,  except  as 
^  provided  in  paragraph  (a)  of  that 
section: 

(i)  Notification  requirements  under 
section  3010  of  RCRA. 

(ii)  Section  265.71  and  265.72  (dealing 
with  the  use  of  a  manifest  system  and 
manifest  discrepancies). 

6.  Oihet  Options 

Recognizing  the  significant  role 
recycling  plays  in  this  industry,  and  the 
implications  of  the  defmition  of  solid 
waste  and  RCRA  Subtitle  C  regulations, 
the  Agency  has  considered  various 
options  in  designing  a  regulatory 
structure  to  allow  recycling  of  certain 
coke  by-products  wastes.  The  options 
considered  are  oriented  around:  1) 
whether  or  not  to  facilitate  the  recycKng, 
2)  at  what  point  would  the  wastes  be 
outside  the  scope  of  RCRA  regulation, 
and  3]  an  exclusion  for  wastes  which 
exhibit  the  newly-promulgated  Toxicity 
Characteristic  (TC). 

On  March  29, 1990,  the  Agency 
promulgated  the  amended  Toxicity 
Characteristic  rule  (55  FR 11798).  The 
Agency  beUeves  that  many  of  die 
wastes  proposed  to  be  listed  as 
hazardous  in  today's  rule  already  may 
be  hazardous  wastes  because  they 
contain  levels  of  organic  constituents 
[e.g.,  benzene)  in  excess  of  levels  of 
these  constituents  published  in  the 
Toxicity  Characteristic  rule.  Since  these 
wastes  may  already  be  hazardous, 
recycling  the  wastes  into  the  coke  oven 
may  also  subject  coke  ovens  to  the  strict 
management  standards  of  the  Boiler  and 
industrial  Furnace  rule  mentioned 
above,  unless  an  exclusion  from  the 
Definition  of  Solid  Waste  as  described 
in  this  section  were  also  effective. 

In  the  period  of  time  between  the 
promulgation  of  the  Boiler  and  Industrial 
Furnace  rule  and  the  K141-K145,  K147, 
and  K148  listings,  recycling  of  these 
wastes  would  be  discouraged  if  they  are 
TC  hazardous.  As  explained  in  Section 
I.l  of  this  proposal,  any  hazardous 
waste  (listed  or  characteristic)  that  is 
used  as  a  fuel  or  to  make  a  fuel  is  still 
considered  a  solid  waste.  Therefore,  the 
Agency  is  proposing  (here  and  in  a 
separate  rulemaking)  an  exclusion  from 
the  definition  of  solid  waste  for 
characteristically  hazardous  wastes 
generated  at  coke  by-products 


manufacturing  facilities  that  are 
recycled  into  the  coke  oven  (40  CFR 
261.4(a)(12)).  Those  wastes  which  fail 
the  TC  for  benzene  and  are  recycled  into 
the  coke  oven  (as  described  above  in 
this  section  )  will  not  be  considered 
solid  wastes  at  the  point  they  are 
inserted  into  the  coke  oven.  The  Agency 
is  not  proposing  to  limit  the  scope  of  the 
exclusion  to  wastes  which  fail  the  TC 
for  organic  chemicals  only.  Since  natural 
coal  contains  inorganic  constituents, 
limiting  the  proposal  only  to  organics 
would  be  anomalous. 

The  Agency  notes  that  if  the  wastes 
proposed  for  listing  today  are  TC 
hazardous  for  benzene,  and  they  are 
mixed  with  K087  wastes  prior  to 
recycling  into  the  coke  ovens,  the  entire 
mixture  would  assume  the  K087  listing. 
Since  under  40  CFR  268.43,  K087  waste 
already  has  a  treatment  standard  for 
benzene,  no  additional  notification  for 
TC  hazardous  wastes  is  required  for  the 
combined  wastes.  (This  classification 
scheme  is  clarified  in  the  technical 
corrections  to  the  Third  Third  rule  at  56 
FR  3872,  January  31, 1991.)  The  Agency 
will  still  promulgate  the  exclusions  for 
recycled  TC  hazardous  wastes  at  coking 
facilities  in  order  not  to  cause  confusion 
among  the  regulated  community,  and  to 
avoid  any  difficulties  for  facilities  that 
find  prior  mixing  of  these  wastes  with 
K087  is  not  always  possible. 

The  Agency  is  also  considering 
options  other  than  the  ones  presented  in 
the  description  of  management 
practices.  Some  of  these  options  may  be 
addressed  by  commenters  as  to  the 
specifics  of  recycling  practices  (see 
requests  under  "Conclusions"  in  this 
section).  The  Agency  is  also  considering 
whether  to  exclude  or  exempt  those 
wastes  from  this  industry  that  are 
destined  for  recycling,  as  long  as  these 
wastes  do  not  touch  the  ground  or  are 
placed  on  land.  Specifically,  the  Agency 
is  concerned  with:  (1)  transportation  of 
the  wastes  from  one  point  to  another 
(whether  on  one  plant  site  or  from  one 
site  to  another),  (2)  what  sort  of  facihties 
for  handling  the  wastes  could  keep  the 
wastes  qualified  for  this  exclusion 
(particularly  in  light  of  the  recently 
promulgated  land  disposal  restrictions 
regulations  in  40  CFR  part  268),  (3)  what 
alternatives  may  exist  for  specific  waste 
streajns  if  the  wastes  are  chemically 
incompatible  with  the  process 
equipment  or  with  each  other,  (4)  the 
legal  jurisdiction  the  Agency  has  over 
the  wastes  at  various  points  in  the 
process,  and  (5)  the  extent  of  closed- 
loop  recycling  that  takes  place  at  coke 
by-products  facilities. 
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"^  ronclusions 

In  conclusion,  the  practice  of 
reinserting  these  residuals  (proposed 
K141  through  K145,  K147.  and  K148) 
back  into  the  coke  ovens  serves  to 
replace  the  raw  material,  coal,  and  the 
practice  of  mixing  these  residuals  with 
coal  tar  serves  to  replace  the  product, 
coal  tar.  The  practice,  based  on 
available  information,  seems  to  pose  no 
additional  hazard  to  human  health  and 
the  environment.  Therefore,  the  Agency 
is  proposing  to  exclude  tliese  residuals 
when  reinserted  into  the  coke  ovens  or 
when  mixed  with  product  coal  tar  fnnn 
the  definition  of  solid  waste  under  40 
CFR  261.4(a)  (10),  (11),  and  (12). 

EPA  recognizes  that  certain  common 
management  practices  for  coke  by- 
products wastes  may  present  a  threat  to 
human  health  and  the  environment. 
Even  in  cases  where  the  wastes  are 
recycled,  some  of  the  management  steps 
prior  to  recycling  could  provide 
opportunity  for  the  release  of  hazardous 
materials.  As  such,  the  proposed  listing 
and  recycling  exclusions  have  been 
developed  to  require  that  the  wastes  be 
handled  in  accordance  with  subtitle  C 
regulations  after  generation  and  up  to 
tfaepoint  of  recycling. 

The  Agency  notes  that  waste 
management  practices  are  subject  to 
change  as  new  technologies  are 
developed,  economic  incentives  change, 
or  as  the  Agency  publishes  other 
regulatory  programs.  Specifically,  new 
regulations  under  the  Clean  Air  Act 
(National  Emissions  Standards  for 
hazardous  Air  Pollutants,  or  NESHAPs) 
published  in  September  1989  and  March 
1990  affect  the  coke  by-products 
industry,  and  may  have  a  direct  e^ect 
on  industrial  operations  and  waste 
management  practices.  The  Agency 
believes  that  compliance  with  NESHAP 
regulations  will  further  reduce  the 
potential  for  hazardous  constituent 
releases  into  the  environment;  however, 
the  Agency  requests  comment  on  this 
particular  postulation.  Given  the  fact 
that  several  of  the  wastes  contain 
constituents  of  relatively  high  molecular 


weight.  EPA  does  not  expect  that  mixing 
of  the  proposed  wastes  with  coal  tar 
would  contribute  to  increased  benzene 
emissions  for  the  most  part.  Depending 
on  the  location  of  tar  refining,  storage, 
and  mixing  operations,  the  NESHAP 
regulations  may  apply  to  the  mixing  of 
coal  tar  with  the  wastes  proposed  in 
today's  notice  at  certain  facilities. 
However,  the  exclusions  from  the 
definition  of  solid  waste  will  mean  that 
facilities  will  not  be  subject  to  RCRA  air 
rules  (sections  264  and  265,  subparts  AA 
and  BB)  when  mixing  wastes  with  coal 
tar  or  reinserting  wastes  into  the  coke 
oven. 

The  February  21. 1991  Boiler  and 
Industrial  Furnace  rule  concluded  that 
the  sludge  recycling  does  not  affect  the 
amount  of  toxic  constituents  in  coke  or 
coal  tar.  or  emissions  from  their 
manufactxuing  processes.  Furthermore, 
management  of  the  wastes  in  question 
does  not  contribute  to  the  waste 
disposal  problem,  rendering  the 
regulation  of  coke  and  coal  tar  as  RCRA 
solid  wastes  unnecessary.  Additionally, 
the  process  of  making  coke  and  coal  tar 
from  K087.  K060.  K141-K145.  K147.  and 
K148  need  not  be  subject  to  RCRA 
control  Since  making  coke  and  mixing 
coal  tar  are  subject  to  special  criteria 
under  the  Clean  Air  Act  RCRA 
regulation  of  some  of  these  practices 
may  be  disruptive  and  inappropriate  to 
the  CAA  regulatory  scheme.  As 
described  above,  the  10)87,  KOea  K141- 
K145,  K147.  and  K148  wastes  are  subject 
to  full  RCRA  regulation  prior  to  entering 
the  recycling  process.  Exclusions  would 
not  apply  to  the  coking  or  coal  tar 
producing  process  if  other  hazardous 
wastes  (e.^..  spent  solvents)  are  mixed 
into  the  process.  (See  56  PR  7203.) 

EPA  requests  comment  on  its  decision 
to  exclude  the  proposed  residuals  when 
reinserted  into  coke  ovens  or  mixed 
with  coal  tar  product  from  the  definition 
of  solid  waste  under  40  CFR  261.4(a) 
(10).  (11).  and  (12).  Comments  and  data 
on  the  extent  and  nature  of  recycling 
and  reclamation  practices  of  these 
wastes,  and  the  relationship  of  these 


practices  to  the  definition  of  solid  waste 
are  requested.  Specific  information  on 
the  following  is  requested:  the  length  of 
time  over  which  residuals  accumulate; 
the  manner  In  which  they  are  returned 
to  the  process;  the  chemical 
compatibility  of  the  wastes  with  the 
industrial  process  and  with  each  other 
the  percentage  of  material  recycled  or 
reclaimed;  the  ability  of  the  materials  in 
question  to  be  wastes  under  some 
circimistances  and  products  in  others; 
whether  the  recycling  or  reclamation 
takes  place  continuously:  and.  any  other 
relevant  information  or  data  on  the 
recycling  or  reclamation  of  these 
wastes. 

F.  Proposal  Not  To  List  Coke  By- 
products Wastewaters 

EPA  is  not  proposing  to  list  coke  by- 
products wastewaters  as  hazardous 
wastes.  This  decision  is  based  on  the 
Agency's  expectation  that  at  least  some 
of  the  wastewater  streams  at  coke  by- 
products facilities  may  fail  the  TC  test 
for  benzene.  EPA,  therefore,  expects  that 
such  wastewaters  could  be  effectively 
regulated  under  the  TC  rule.  In 
particular.  Hnal  cooler  blowdown  and 
wastewaters  from  light  oil  recovery 
contain  benzene  levels  ranging  from  0.44 
to  140  ppm.  Table  10  presents  the  ranges 
of  concentrations  found  for  the 
hazardous  constituents  present  in  these 
wastewaters.  EPA  found  that  out  of 
twelve  samples,  seven  analyzed  by  EPA 
had  benzene  levels  higher  than  the 
promulgated  TC  level  of  0.5  ppm. 
Therefore,  these  wastes  are  now 
regulated  Subtitle  C  wastes  because 
they  are  characteristically  hazardous. 
As  shovm  in  Table  10,  wastewaters  do 
not  typically  and  frequently  contain 
PAHs  at  quantifiable  levels  of 
regulatory  concern.  The  Agency  notes 
that  if  the  wastes  proposed  for  listing  in 
today's  notice  (or  any  other  listed 
hazardous  waste)  were  to  be 
deliberately  mixed  with  coke  by-product 
wastewaters,  tlie  mixture  would  become 
a  hazardous  waste  pursuant  to  the 
mixture  rule  hi  40  CFR  261.3{a)(2){iv). 
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Pursuant  to  40  CFR  261.11(< 
Agency  could  have  listed  oth 
wastewater  streams  from  col 
products  plants  (e.g..  final  co< 
blowdown  and  wastewaters : 
oil  recovery)  on  the  basis  of  t 
concentrations  of  benzene  pr 
these  waste  streams.  Howev« 
Agency  has  currently  decidec 
them  and  considers  their  regi 
the  promulgated  TC  rule  to  b< 
sufRciently  protective  of  hum 
and  the  environment  (for  det£ 
TC  rule,  see  55  FR 11798-1186 

EPA  does  not  have  analytic 
the  concentrations  of  benzeni 
hazardous  constituents  of  cor 
sludges  generated  from  the  tr 
coke  by-product  wastewaters 
since  concentrations  of  most 
constituents  in  wastewaters  ^ 
exception  of  benzene  are  not 
and  frequently  present  at  levc 
regulatory  concern,  the  Agen( 
believe  that  listing  of  sludges 
warranted. 

G.  Impact  of  Future  LandDisi 
Restrictions  (LDR)  Determine 

The  Hazardous  and  Solid  V 
Amendments  of  1984  (HSWA 
substantial  new  responsibiliti 
those  who  handle  hazardous 
HSWA  prohibits,  in  particula 
continued  placement  of  hazar 
waste  in  or  on  the  land  unlesc 
Agency  makes  the  determinal 
the  prohibition  is  not  required 
human  health  and  environmei 
long  as  the  waste  remains  ha: 
Land  disposal  of  these  wastet 
allowed  if  the  wastes  meet  trj 
standards  promulgated  by  the 
These  standards  must  substai 
reduce  the  toxicity  of  or  the  li 
migration  of  hazardous  consti 
from  the  wastes.  The  statute  { 
established  a  rigorous  schedu 
making  determinations  regard 
continued  land  disposal  of  the 
This  schedule  placed  special  i 
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practices  to  the  definition  of  solid  waste 
are  requested.  Specific  information  on 
the  following  is  requested:  the  length  of 
time  over  which  residuals  accumulate; 
the  manner  In  which  they  are  returned 
to  the  process;  the  chemical 
compatibility  of  the  wastes  with  the 
industrial  process  and  with  each  other 
the  percentage  of  material  recycled  or 
reclaimed;  the  ability  of  the  materials  in 
question  to  be  wastes  under  some 
circumstances  and  products  in  others; 
whether  the  recycling  or  reclamation 
takes  place  continuously:  and.  any  other 
relevant  information  or  data  on  the 
recycling  or  reclamation  of  these 
wastes. 

F.  Proposal  Not  To  List  Coke  By- 
products Wastewaters 

EPA  is  not  proposing  to  list  coke  by- 
products wastewaters  as  hazardous 
wastes.  This  decision  is  based  on  the 
Agency's  expectation  that  at  least  some 
of  the  wastewater  streams  at  coke  by- 
products facilities  may  fail  the  TC  test 
for  benzene.  EPA  therefore,  expects  that 
such  wastewaters  could  be  effectively 
regulated  under  the  TC  rule.  In 
particular,  Hnal  cooler  blowdown  and 
wastewaters  from  light  oil  recovery 
contain  benzene  levels  ranging  from  0.44 
to  140  ppm.  Table  10  presents  the  ranges 
of  concentrations  found  for  the 
hazardous  constituents  present  in  these 
wastewaters.  EPA  found  that  out  of 
twelve  samples,  seven  analyzed  by  EPA 
had  benzene  levels  higher  than  the 
promulgated  TC  level  of  0.5  ppm. 
Therefore,  these  wastes  are  now 
regulated  Subtitle  C  wastes  because 
they  are  characteristically  hazardous. 
As  shown  in  Table  10,  wastewaters  do 
not  typically  and  frequently  contain 
PAHs  at  quantifiable  levels  of 
regulatory  concern.  The  Agency  notes 
that  if  the  wastes  proposed  for  listing  in 
today's  notice  (or  any  other  hsted 
hazardous  waste)  were  to  be 
deliberately  mixed  with  coke  by-product 
wastewaters,  tl-tc  mixture  would  become 
a  hazardous  waste  pursuant  to  the 
mixture  rule  in  40  CFR  281.3{a)(2){iv). 
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Pursuant  to  40  CFR  261.11(a)(1)  the 
Agency  could  have  listed  other 
wastewater  streams  from  coke  by- 
products plants  (e.g.,  final  cooler 
blowdown  and  wastewaters  from  light 
oil  recovery)  on  the  basis  of  the 
concentrations  of  benzene  present  in 
these  waste  streams.  However,  the 
Agency  has  currently  decided  not  to  list 
them  and  considers  their  regulation  by 
the  promulgated  TC  rule  to  be 
sufficiently  protective  of  human  health 
and  the  environment  (for  details  on  the 
TC  rule,  see  55  FR  11798-11862). 

EPA  does  not  have  analytical  data  on 
the  concentrations  of  benzene  and  other 
hazardous  constituents  of  concern  in 
sludges  generated  from  the  treatment  of 
coke  by-product  wastewaters.  However, 
since  concentrations  of  most  of  these 
constituents  in  wastewaters  with  the 
exception  of  benzene  are  not  typically 
and  frequently  present  at  levels  of 
regulatory  concern,  the  Agency  does  not 
beUeve  that  listing  of  sludges  is 
warranted. 

G.  Impact  of  Future  Land  Disposal 
Restrictions  (LDR)  Determinations 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  impose 
substantial  new  responsibihties  on 
those  who  handle  hazardous  waste. 
HSWA  prohibits,  in  particular,  the 
continued  placement  of  hazardous 
waste  in  or  on  the  land  unless  the 
Agency  makes  the  determination  that 
the  prohibition  is  not  required  to  protect 
human  health  and  environment  for  as 
long  as  the  waste  remains  hazardous. 
Land  disposal  of  these  wastes  is  only 
allowed  if  the  wastes  meet  treatment 
standards  promulgated  by  the  Agency. 
These  standards  must  substantially 
reduce  the  toxicity  of  or  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  wastes.  The  statute  also 
established  a  rigorous  schedule  for 
making  determinations  regarding  the 
continued  land  disposal  of  these  wastes. 
This  schedule  placed  special  emphasis 


on  all  hazardous  wastes  that  were 
identified  prior  to  the  enactment  of 
HSWA  (November  8, 1984). 

The  Agency  is  also  required  to  make  a 
land  disposal  prohibition  determination 
for  any  hazardous  waste  that  is  newly 
identified  or  listed  in  40  CFR  Part  261 
after  November  8, 1984,  within  six 
months  of  the  date  of  identification  or 
effective  date  of  listing  (section 
3004(g)(4),  42  U.S.C.  6924(g)(4)).  Once 
promulgated,  the  coke  by-products 
wastes  being  proposed  in  today's  rule 
would,  therefore,  be  subject  to  this 
requirement. 

This  section  of  today's  preamble 
addresses  activities  EPA  is  planning  to 
perform  in  order  to  comply  with  the 
mandatory  requirements  to  develop  land 
disposal  restrictions  for  coke  by- 
products wastes.  The  Agency  is 
requesting  comments  and  information  in 
the  areas  of  pollution  prevention, 
recycling,  treatment,  and  treatment 
capacity  for  these  wastes. 

1.  Request  for  Comment  on  the  Agency's 
Approach  to  Pollution  Prevention  in  the 
LDR  Program 

EPA  has  made  considerable  progress 
over  the  years  in  improving 
environmental  quality  through  its  media- 
specific  pollution  control  programs. 
Standard  practice  in  several  industries, 
however,  has  relied  traditionally  on  land 
disposal  of  solid  wastes,  including  those 
residuals  generated  from  the  control  of 
air  and  water  emissions.  Treatment  of 
many  of  these  wastes  was  primarily 
motivated  by  industry's  desire  to  reduce 
hability  and  costs  of  disposal.  In  part  to 
conserve  energy,  industry  began  to 
recycle  and  bum  or  otherwise  process 
many  wastes  as  fuel  substitutes  where 
such  technologies  were  relatively  easy 
to  implement.  Elimination  or  reduction 
of  the  generation  of  these  wastes,  while 
instituted  by  a  number  of  corporations, 
was  typically  not  a  high  priority 
management  practice. 


This  changed  dramatically  in  1984,  as 
HSWA  established  a  national  policy 
reversing  this  scheme  of  priorities  that 
was  previously  practiced  by  industry 
and  inadvertently  spawned  by 
regulatory  efforts.  HSWA  thus 
established  elimination  or  reduction  of 
wastes  as  the  first  priority  for  managing 
all  wastes.  Recycling  and  treatment 
came  next  in  order  of  priority.  While 
land  disposal  was  established  as  the 
least  preferred  means  of  managing 
wastes,  it  was  recognized  as  necessary 
for  some  wastes,  provided  they  were 
treated  prior  to  disposal. 

The  Agency  intends  to  gather 
information  on  pollution  prevention 
potential  wherever  feasible  and  thus  is 
requesting  comment  on  particular 
opportunities  for  volume  and  toxicity 
reciuction  for  coke  by-products  wastes. 
Through  cooperative  efforts  such  as 
these,  the  Agency  can  better  inform  the 
public  and  make  enlightened  decisions 
on  regulatory  matters.  At  the  same  time, 
the  information  collected  as  a  response 
to  today's  notice  can  be  assembled, 
evaluated,  and  potentially  disseminated 
through  the  Agency's  technology 
transfer  program  potentially  resulting  in 
short-term  positive  impact  on  volume 
reductions.  The  Agency  points  out  that 
even  if  the  listing  of  these  wastes  is  not 
promulgated,  the  pollution  prevention 
ideas  gathered  from  this  notice  can  still 
be  very  useful  to  regulatory  agencies, 
industry,  and  to  the  pubhc. 

Successful  reduction  in  waste 
generation  is  often  erroneously 
interpreted  by  industry  to  result  only 
from  complex  and/or  expensive  process 
changes.  Often  there  are  relatively 
simple  engineering  solutions  that  can  be 
easily  implemented  that  will  achieve 
this  goal.  Evaluation  of  adherence  to 
existing  process  control  measures  along 
with  slight  modifications  of  these  can 
often  result  in  significant  volume 
reduction.  These  evaluations  may  also 
point  out  the  need  for  more  complex 
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engineering  evaluations  (e.g.,  mixing 
effectiveness,  process  temperatures  and 
pressures,  and  mutual  compatibility  of 
wa.^tes).  Simple  physical  audits  of 
current  waste  generation  and  in-plant 
management  practices  for  the  wastes 
can  also  yield  very  positive  results. 
These  audits  often  turn  up  simple  non- 
engineering  practices  that  can  be 
successfully  implemented.  They  may 
point  out  the  need  for  the  repair/ 
replacement  of  leaking  pipes,  valves, 
and  simple  equipment,  or  may  result  in 
modification  of  inspection  and 
maintenance  schedules. 

The  likelihood  exists  that  pollution 
prevention  opportunities  for  the 
manufact\iring  processes  generating  the 
wastes  proposed  in  today's  notice  may 
potentially  result  in  significant 
reductions  in  waste  generation  and, 
thus,  considerable  cost-savings  for 
industry.  The  Agency  is  interested  in 
comments  and  data  on  such 
opportunities,  including  both  successful 
and  unsuccessful  attempts  to  reduce 
waste  generation,  as  well  as  the 
potential  for  volume  or  toxicity 
reductions.  It  is  also  possible  that,  due 
to  previous  implementation  of  waste 
minimization  procedures,  some  facilities 
or  specific  processes  have  very  little 
potential  for  decreases  in  waste 
generation  rates  or  toxicity.  The  Agency 
is  particularly  interested  in  specific 
information  such  as:  (1)  Data  on  the 
quantities  of  wastes  that  have  been  or 
could  be  reducei  (2)  a  means  of 
calculating  percent  reductions  that  are 
achievable  (accounting  for  changes  in 
production  rates);  (3)  potential  for 
reduction  in  toxicity  of  the  wastes;  (4) 
the  results  of  waste  audits  that  have 
been  performed;  (5)  capacity  for 
recycling  the  wastes  to  the  coke  oven 
(or  another  part  of  the  process];  and  (6) 
potential  cost  savings  that  can  be  (or 
have  been)  achieved. 

In  the  case  of  wastes  generated  by  the 
coke  by-products  industry,  the  Agency 
has  some  information  concerning  waste 
recycling  practices,  as  discussed  in  the 
previous  section  of  this  preamble.  EPA 
has  collected  this  information  as  a  result 
of  other  rulemaking  efforts,  such  as  the 
Boiler  and  Industrial  Furnaces  Rule,  and 
is,  in  fact  proposing  exclusions  from  the 
definition  of  solid  waste  for  certain 
wastes  as  they  are  recycled.  Any 
additional  information  provided  by 
commenters  will  greatly  ameliorate  the 
Agency's  ability  to  take  into  account 
past  and  present  waste  management 
practices  for  the  purposes  of  LDR.        ^ 


2.  Request  for  Comment  on  the  Agency's 
Approach  to  the  Development  of  BDAT 
Treatment  Standards 

While  the  Agency  prefers  source 
reduction/pollution  prevention  and 
recycling/recovery  over  conventional 
treatment,  inevitably  some  wastes  (such 
as  residues  from  recycling  and 
inadvertent  spill  residues]  will  be 
generated.  Tlus.  standards  based  on 
treatment  using  Best  Demonstrated 
Available  Technology  (BDAT]  will  be 
required  to  be  developed,  at  a  minimum, 
for  these  wastes.  (Note:  The  Agency 
does  recognize  there  may  be  some 
special  situations  where  the  generation 
of  a  particular  waste  can  be  totally 
eliminated.  This  is  unlikely,  however,  for 
most  wastes.] 

A  general  overview  of  the  Agency's 
approach  in  performing  analysis  of 
BDAT  for  hazardous  wastes  can  be 
found  in  Section  III.A.l  of  the  preamble 
to  the  final  rule  for  Third  Third  wastes 
(55  FR  22535—22542.  June  1, 1990).  If  all 
or  part  of  the  proposed  listing  of  the 
coke  by-product  wastes  is  promulgated 
in  a  later  rulemaking,  the  Agency  may 
develop  BDAT  treatment  standards  for 
these  wastes  based  on  the  transfer  of 
performance  data  from  the  treatment  of 
wastes  (such  as  K087)  with  similar 
chemical  and  physical  characteristics  or 
similar  concentrations  of  hazardous 
constituents.  Treatment  standards  will 
be  established  for  these  wastes  on  a 
constituent-specific  basis,  with  the 
regulated  constituents  selected  based  on 
their  presence  in  the  untreated  wastes. 
These  constituents  are  not  necessarily 
limited  to  the  hazardous  constituents  of 
concern  (proposed  for  40  CFR  part  261 
appendix  VII]  identified  as  present  in 
the  wastes  in  today's  nJe. 

The  technologies  required  by  and 
those  forming  the  basis  of  the  treatment 
standards,  in  general,  are  determined  by 
whether  the  wastes  contain  organics 
and/or  metals.  For  wastes  such  as  the 
ones  proposed  in  today's  notice 
containing  primarily  organics,  the 
Agency  has  found  that  incineration  and 
other  thermal  destruction  techniques 
can  destroy  most  organics  to 
concentrations  at  or  near  the  limit  of 
detection  as  measured  in  the  ash 
residues.  Many  people,  however,  are 
apprehensive  about  incineration  of 
hazardous  wastes  and  prefer  the  use  of 
alternative  treatment  technologies  for 
wastes  that  must  be  treated.  While  the 
Agency  believes  that  incineration  and 
other  thermal  destruction  technologies 
achieve  a  level  of  relatively  complete 
destruction  for  the  organics.  it  typically 
establishes  concentration-based 
standards  based  on  these  data  rather 
than  requiring  the  wastes  to  be 


incinerated.  Thus,  any  alternative 
technologies  that  can  achieve  these 
levels  may  be  used.  In  fact,  where 
alternative  treatment  technologies 
cannot  achieve  these  levels,  but  achieve 
reasonably  comparable  results,  the 
Agency  may  promulgate  adjusted 
treatment  standards  achievable  by  both 
incineration  and  the  alternative 
technologies. 

As  stated  above,  the  Agency  has 
extensive  information  that  the  coking 
industry  recycles  many  of  its  wastes  by 
reinjecting  them  into  the  coke  ovens. 
Because  of  this  practice,  the  likelihood 
exists  that  this  practice  will  be  proposed 
as  the  BDAT  for  treatment  of  these 
wastes. 

Thus,  the  Agency  is  soliciting  oe 
updating  data  and  information  on 
appropriate  treatment  technologies  for 
the  wastes  proposed  in  today's  rule. 
Information  should  include,  but  not  be 
limited  to.  the  following:  (1)  Technical 
descriptions  of  the  treatment  systems 
that  are  currently  used  for  these  wastes; 
(2]  descriptions  of  alternative 
technologies  that  might  be  currently 
available  or  anticipated  as  applicable; 
(3)  performance  data  for  the  treatment 
of  these  wastes  (in  particular, 
constituent  concentrations  in  both 
treated  and  untreated  wastes,  as  well  as 
equipment  design  and  operating 
conditions);  (4)  information  on  known  or 
perceived  difficulties  in  analyzing 
treatment  residues  or  specific 
constituents;  and  (5)  quality  assurance/ 
control  information  for  all  data 
submissions. 

3.  Request  for  Conmient  on  the  Agency's 
Approach  to  the  Analyses  of  BDAT 
Treatment  Capacity 

In  today's  notice,  the  Agency  is 
proposing  to  list  coke  by-product  wastes 
as  hazardous  under  40  CFR  261.32. 
Although  data  on  waste  characteristics 
and  current  management  practices  have 
been  gathered  for  the  purpose  of  listing 
the  wastes,  the  Agency  has  not 
evaluated  these  data  for  the  purposes  of 
developing  specific  BDAT  treatment 
standards  or  assessing  the  capacity  to 
treat  (or  recycle)  these  wastes.  As  a 
result  we  are  soUciting  comments  on 
the  completeness  of  the  existing  data 
(which  can  be  found  in  the  RCRA 
docket]  and  requesting  additional  data 
and  information  with  respect  to 
treatment  and  capacity. 

The  Agency  is  particularly  interested 
in  updating  the  following  information 
about  the  proposed  wastes  (identified 
by  the  proposed  waste  codes):  (1)  The 
total  quantities  of  each  waste  generated; 
(2)  the  quantities  (on-site  and  oR-site) 
stored,  treated,  recycled,  or  disposed 


(and  types  of  units)  with  part 
emphasis  on  those  managed 
designated  as  land  disposal  i 
HSWA  (Note:  Besides  landfil 
includes  underground  injectit 
surface  impoundments,  land 
and  waste  piles);  (3)  the  treat 
group  classifications  of  the  w 
wastewaters  or  nonwastewa 
defined  in  tfie  Third  Third  rul 
chemical/physical  characteri 
wastes,  including  informatioi 
total  organic  carbon  content 
concentration  of  organic  and 
constitoents,  etc.;  and  (5)  spe 
chemical  composition  or  phy; 
of  the  waste  that  could  poten 
interfere  or  otherwise  limit  th 
application  of  specific  treatm 
recycling  technologies  and  th 
impact  EPA's  analysis  of  cap. 
The  Agency  also  needs  adc 
data  on  the  number  of  faciliti 
volume  of  wastes  currently  n 
under  other  regulations  [e.g.. 
Water  Act  or  the  Clean  Air  A 
with  State  or  local  waste  mar 
requirements.  EPA  needs  to  e 
impact  of  shifting  these  waste 
land  disposal  to  on-site,  capti 
commercial  treatment  or  recy 
capacity.  The  Agency  is  also 
comment  on  the  viability  of  ti 
recycling  tiiese  wastes  at  cotr 
treatment  and/or  recycling  fa 
is  particularly  important  that 
and  long-term  trends  (includii 
potential  capacity  shortfalls] 
identifiedj  especially  for  new 
and  for  recycling  tecfanologiet 
is  important  to  have  this  infor 
provided  on  a  facility-specific 
order  to  address  die  impacts  ( 
disposal  restrictions  program 
regulated  community. 

m.  State  Authority 

A.  Applicability  of  Rules  in  Si 

Under  section  3006  of  RCRi' 
may  authorize  qualified  State; 
administer  and  enforce  RCRA 
within  the  State.  (See  40  CFR 
for  the  standards  and  require: 
authorization.)  Following  autl; 
EPA  retains  enforcement  auth 
under  sections  3008,  7003,  and 
RCRA,  although  authorized  St 
primary  enforcement  responsi 

Prior  to  the  Hazardous  and 
Waste  Amendments  of  1984  (1 
State  with  final  RCRA  authori 
administered  its  authorized  ht 
waste  program  entirely  in  Keu 
The  Federal  requirements  no  1 
applied  in  the  authorized  Stati 
could  not  issue  permits  for  an; 
in  the  State  which  the  State  w 
authorized  to  permit.  When  m 
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incinerated.  Thus,  any  alternative 
technologies  that  can  achieve  these 
levels  may  be  used.  In  fact  where 
alternative  treatment  technologies 
cannot  achieve  these  levels,  but  achieve 
reasonably  comparable  results,  the 
Agency  may  promulgate  adjusted 
treatment  standards  achievable  by  both 
incineration  and  the  alternative 
technologies. 

As  stated  above,  the  Agency  has 
extensive  information  that  the  coking 
industry  recycles  many  of  its  wastes  by 
reinjecting  them  into  the  coke  ovens. 
Because  of  this  practice,  the  likelihood 
exists  that  this  practice  will  be  proposed 
as  the  BOAT  for  treatment  of  these 
wastes. 

Thus,  the  Agency  is  soliciting  or 
updating  data  and  information  on 
appropriate  treatment  technologies  for 
the  wastes  proposed  in  today's  rule. 
Information  should  include,  but  not  be 
limited  to.  the  following:  (1)  Technical 
descriptions  of  the  treatment  systems 
that  are  currently  used  for  these  wastes: 

(2)  descriptions  of  alternative 
technologies  that  might  be  currently 
available  or  anticipated  as  apphcable: 

(3)  performance  data  for  the  treatment 
of  these  wastes  (in  particular, 
constituent  concentrations  in  both 
treated  and  untreated  wastes,  as  well  as 
equipment  design  and  operating 
conditions);  (4)  information  on  known  or 
perceived  difficulties  in  analyzing 
treatment  residues  or  specific 
constituents;  and  (5)  quality  assurance/ 
control  information  for  all  data 
submissions. 

3.  Request  for  Comment  on  the  Agency's 
Approach  to  the  Analyses  of  BDAT 
Treatment  Capacity 

In  today's  notice,  the  Agency  is 
proposing  to  list  coke  by-product  wastes 
as  hazardous  under  40  CFR  261.32. 
Although  data  on  waste  characteristics 
and  current  management  practices  have 
been  gathered  for  the  purpose  of  listing 
the  wastes,  the  Agency  has  not 
evaluated  these  data  for  the  purposes  of 
developing  specific  BDAT  treatment 
standards  or  assessing  the  capacity  to 
treat  (or  recycle)  these  wastes.  As  a 
result,  we  are  soliciting  comments  on 
the  completeness  of  the  existing  data 
(which  can  be  found  in  the  RCRA 
docket)  and  requesting  additional  data 
and  information  with  respect  to 
treatment  and  capacity. 

The  Agency  is  particularly  interested 
in  updating  the  following  information 
about  the  proposed  wastes  (identified 
by  the  proposed  waste  codes):  (1)  The 
total  quantities  of  each  waste  generated; 
(2)  the  quantities  (on-site  and  off-site) 
stored,  treated,  recycled,  or  disposed 


(and  types  of  units)  with  particular 
emphasis  on  those  managed  in  units 
designated  as  land  disposal  under 
HSWA  (Note:  Besides  landfills,  this  also 
includes  underground  injection  units, 
surface  impoundments,  land  treatment 
and  waste  piles);  (3)  the  treatability 
group  classifications  of  the  wastes  [I.e., 
wastewaters  or  nonwastewaters  as 
defined  in  the  Third  Third  rule):  (4)  the 
chemical/physical  characteristics  of  the 
wastes,  including  information  such  as 
total  organic  carbon  content,  BTU  value, 
concentration  of  oi^anic  and  metal 
constitoents,  etc.;  and  (5)  specific 
chemical  composition  or  physical  form 
of  the  waste  that  could  potentially 
interfere  or  otherwise  limit  the 
application  of  specific  treatment  or 
recycling  technologies  and  thus  would 
impact  EPA's  analysis  of  capacity. 

The  Agency  also  needs  additional 
data  on  the  number  of  facilities  and 
volume  of  wastes  currently  regulated 
under  other  regulatituis  [e.g.,  tiie  Clean 
Water  Act  or  the  Clean  Air  Act),  along 
with  State  or  local  waste  management 
requirements.  EPA  needs  to  ev^uate  the 
impact  of  shifting  these  wastes  from 
land  disposal  to  on-site,  captive,  and 
commercial  treatment  or  recycling 
capacity.  The  Agency  is  also  soliciting 
comment  on  the  viability  of  treating  or 
recycling  these  wastes  at  commerdai 
treatment  and/or  recycling  facilities.  It 
is  particularly  important  that  short-term 
and  long-term  trends  (including 
potential  capacity  shortfalls)  be 
identifiedj  especially  for  new  treatment 
and  for  recycling  technologies.  Finally,  it 
is  important  to  have  this  information 
provided  on  a  facility-specific  basis  in 
order  to  address  the  impacts  of  the  land 
disposal  restrictions  program  on  the 
regulated  community. 

m.  State  Authority 

A.  Applicability  of  Rules  in  States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  RCRA  programs 
widiin  the  State.  (See  40  CFR  part  271 
for  the  standards  and  requirements  for 
authorization.)  Following  authorization, 
EPA  retains  enforcement  authority 
under  sections  3008.  7003.  and  3013  of 
RCRA,  although  authorized  States  have 
primary  enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  RCRA  authorization 
administered  its  authorized  hazardous 
waste  program  entirely  in  Heu  of  EPA. 
The  Federal  requirements  no  longer 
applied  in  the  authorized  State,  and  EPA 
could  not  iseue  permits  for  any  facilities 
in  the  State  which  the  State  was 
authorized  to  permit.  When  new,  more- 


stringent  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obliged  to  enact  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  did  not  take  effect 
in  an  authorized  State  until  the  State 
adopted  the  requirements  as  State  law. 

In  contrast  under  section  3006(g)  of 
RCRA  (42  U.S.C.  e926(g)),  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  States.  EPA  is 
directed  to  nnplement  these 
requirements  and  prohibitions  in 
authorized  States,  including  the  issuance 
of  permits,  until  the  State  modifies  its 
program  to  reflect  the  Federal 
standards,  and  applies  for  and  is 
granted  authorization.  While  States 
must  still  adopt  HSWA-related 
provisions  as  State  law  to  retain  final 
authorization,  HSWA  applies  in 
authorized  States  in  the  interim. 

Today's  proposal  for  listing  EPA 
Hazardous  Waste  Nos.  K141  through 
K145,  K147.  and  K148  is  being  proposed 
pursuant  to  section  3001(e)(2)  of  RCRA. 
a  provision  added  by  HSWA.  When  the 
final  rules  are  promulgated.  Q>A  will 
consider  its  HSWA  obligation  to  make  a 
determination  regarding  listing  coke  by- 
products wastes  to  be  fulfilled. 
Therefore,  the  Agency  is  proposing  to 
add  these  requirements  to  Table  1  in  40 
CFR  271.1(j).  which  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  HSWA  and 
that  take  effect  in  all  States,  regardless 
of  their  authorizatros  status.  States  may 
apply  for  either  interim  or  final 
authorization  for  the  HSWA  provisions 
identified  in  40  CFR  271.1(j)  table  1.  as 
discussed  in  the  following  section  of  the 
preamble. 

B.  Effect  on  State  Authorizations 

As  noted  previously,  today's  rule  is 
being  proposed  pursuant  to  provisions 
added  by  HSWA.  The  addition  of  K141 
through  K145.  K147,  and  K148  to  the  list 
of  hazardous  wastes  from  specific 
sources  is  proposed  pursuant  to  section 
3001(e)(2)  of  RCRA,  a  provision  added 
by  HSWA. 

As  noted  above,  EPA  will  implement 
the  HSWA  portions  of  today's  rule  (Le., 
the  addition  of  K141  through  K145,  K147. 
and  K148  to  the  list  of  hazardous  wastes 
from  specific  sources)  in  authorized 
States  until  they  modify  their  programs 
to  adopt  these  rules  and  such 
modifications  are  approved  by  EPA. 
Because  this  rule  will  be  promulgated 
pursuant  to  HSWA.  a  State  submitting  a 
program  modification  may  apply  to 
receive  either  interim  or  final  RCRA 
authorization  under  section  3006(g)(2]  or 
300e(bl.  respectively,  on  the  basis  that 


State  regulations  are  subetantially 
equivalent  or  fully  equivalent  to  EPA's 
regulations.  The  procedures  and 
schedule  for  State  pro^-am 
modifications  for  either  interim  or  final 
authorization  are  described  in  40  CFR 
271.21.  It  should  be  noted  that  all  HSWA 
interim  authorizations  will  expire  on 
January  1. 1993  (see  40  CFR  271.24(c)). 

It  should  be  noted  that  40  CFR 
271.21(e)  requires  that  States  having 
final  RCRA  authorization  must  modify 
their  programs  to  reflect  Federal 
program  changes  and  must  subsequently 
submit  the  modifications  to  EPA  for 
approval.  The  deadline  by  which  States 
must  modify  their  programs  to  adopt 
today's  proposed  rule  will  be 
determined  by  the  date  of  promulgation 
of  the  final  rule  in  accordance  with  40 
CFR  271.21(e)(2).  Once  EPA  approves 
the  modification,  the  State  requirements 
become  RCRA  subtiUe  C  requirements. 

States  with  authorized  RCRA 
programs  may  already  have  regulations 
similar  to  those  proposed  in  today's  rule. 
Such  State  regulations  have  not  been 
assessed  against  the  Federal  regulations 
being  proposed  today  to  determine 
whether  they  meet  the  tests  for 
authorization.  Thus,  a  State  is  not 
authorized  to  implement  its  regulations 
as  RCRA  requirements  until  the  State 
program  modification  is  submitted  to 
EPA  and  approved.  Of  course,  States 
with  existing  regulations  may  continue 
to  administer  and  enforce  those 
regulations  as  a  matter  of  State  law.  In 
addition,  in  implementing  the  Federal 
program,  EPA  will  work  with  the  States 
under  cooperative  agreements  to 
minimize  duplication  of  efforts;  in  many 
cases.  EPA  will  be  able  to  defer  to  the 
States  in  their  efforts  to  implement  their 
programs,  rather  than  take  separate 
actions  under  Federal  authority. 

States  that  submit  their  official 
applications  for  final  authorization  less 
than  12  months  after  the  effective  date 
of  EPA's  regulations  are  not  required  to 
include  regulaticms  equivalent  to  the 
EPA  regulations  in  their  application. 
However,  States  must  modify  their 
programs  by  the  deadlines  set  forth  in  40 
CFR  271.21(e).  States  that  submit  official 
applications  for  final  authorization  12 
months  after  the  effective  date  of  these 
standards  must  include  standards 
equivalent  to  these  standards  in  their 
application.  The  requirements  States 
must  meet  when  submitting  final 
authorization  applications  are  set  forth 
in  40  CFR  271.3. 

IV.  CERCLA  Designation  and  RQ 
Adjustment 

Pursuant  to  section  101(14)(C)  of  the 
Comprehensive  Environmental 
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Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended,  the 
wastes  proposed  to  be  listed  as 
hazardous  in  today's  notice  will,  on  the 
effective  date  of  the  final  rule, 
automatically  become  hazardous 
substances  under  CERCLA  by  virtue  of 
their  listing  under  RCRA.  The  CERCLA 
hazardous  substances  are  Usted  in 
Table  302.4  at  40  CFR  302.4  along  with 
their  reportable  quantities  (RQs). 
CERCLA  section  103(a)  requires  that 
persons  in  charge  of  vessels  or  facilities 
from  which  a  hazardous  substance  has 
been  released  in  a  quantity  that  is  equal 
to  or  greater  than  its  RQ  shall 
immediately  notify  the  National 
Response  Center  of  the  release  at  (800) 
424-8802  or  at  (202)  428-2675.  In 
addition,  section  304  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA)  requires  the  owners  or 
operator  of  a  facility  to  report  the 
release  of  a  CERCLA  hazardous 
substance  or  an  extremely  hazardous 
substance  to  the  appropriate  State 
emergency  response  commission  (SERC) 
and  to  the  local  emergency  planning 
committee  (LEPC)  when  the  amount 
released  equals  or  exceeds  the  RQ  for 
the  substance  or  one  pound  where  no 
RQ  has  been  set. 

The  release  of  a  hazardous  waste  to 
the  environment  must  be  reported  when 
the  amount  released  equals  or  exceeds 


the  RQ  for  the  waste,  ur.less  the 
concentrations  of  the  constituents  of  the 
waste  are  known  (48  PR  23566.  May  25. 
1983).  If  the  concentrations  of  the 
constituents  of  the  waste  are  known, 
then  the  mixture  rule  may  be  applied. 
According  to  the  "mixture  rule'" 
developed  in  connection  with  the  Clean 
Water  Act  Section  311  regulations  (40 
CFR  302.6(b))  and  also  used  in 
notification  under  CERCLA  and  SARA 
(50  FR 13463.  April  4. 1985  and  amended 
on  August  14. 1989.  54  FR  33481).  the 
release  of  niixtures  or  solutions 
(including  hazardous  waste  streams)  of 
hazardous  substances  would  need  to  be 
reported  to  the  NRC,  and  to  the  SERC 
and  LEPC:  (1)  If  the  quantity  of  all  of  the 
hazardous  constituent(8)  of  the  mixture 
or  solution  is  known,  when  an  RQ  or 
more  of  any  hazardous  constituent  is 
released,  or  (2)  if  the  quantity  of  one  or 
more  of  the  hazardous  constituent(s)  of 
the  mixture  or  solution  is  unknown, 
when  the  total  amount  of  the  mixture  or 
solution  released  equals  or  exceeds  the 
RQ  for  the  hazardous  constituent  with 
the  lowest  RQ.  RQs  of  different 
hazardous  substances  are  not  additive 
under  the  mixture  rule,  so  that  spilling  a 
mixture  containing  half  an  RQ  of  one 
hazardous  substance  and  half  an  RQ  of 
another  hazardous  substance  need  not 
be  reported. 


Under  section  102(b)  of  CERCLA.  all 
hazardous  wastes  newly  designated 
under  RCRA  will  have  a  statutorily- 
imposed  RQ  of  one  pound  unless  and 
until  adjusted  by  regulation  under 
CERCLA.  In  order  to  coordinate  the 
RCRA  and  CERCLA  rulemaking  with 
respect  to  new  waste  listings,  the 
Agency  today  is  proposing  regulatory 
amendments  under  CERCLA  authority 
in  connection  with  the  proposed  listing 
of  wastes  K141,  K142.  K143.  K144.  K145, 
K147,  and  K148.  The  Agency  is 
proposing  to:  (1)  Designate  wastes  K141. 
K142.  K143.  K144,  K145.  K147.  and  K148 
as  hazardous  substances  under  section 
102(a)  of  CERCLA  and  (2)  adjust  the 
RQs  of  wastes  K141.  K142,  K143,  K144, 
K145.  K147.  and  K148  to  one  pound. 
Releases  of  a  waste  stream  are 
reportable  if  any  hazardous  constituent 
of  the  waste  stream  is  released  in  a 
quantity  greater  than  or  equal  to  the  RQ 
for  that  constituent  (50  FR  13463,  April  4, 
1985).  Wastes  K141.  K142.  K143.  K144. 
K145.  K147.  and  K148  each  contain  one 
or  more  hazardous  constituents  that 
have  a  1-pound  RQ:  therefore,  the  RQs 
of  the  wastes  are  also  proposed  as  1 
pound.  The  RQs  for  each  of  the 
hazardous  constituents  and  the 
proposed  RQs  for  each  waste  are 
identified  in  Table  11. 


Table  11.— RQs  for  Constituents  of  Concern  for  Wastes  K141-K145,  K147.  and  K148 


Hazardous 
substance 


Waste  No.  K141. 


Waste  No.  K1 42. 


Waste  No.  K143.. 


Waste  No.  K144.. 


Waste  No.  K14S.- 


Constituent 


Benzene „. 

Benz(a)anthracene 

Benzo<a)pyrene , 

Benzo(b)ftuofanthene ..... 

Benzo(K)fluofanthene 

Dit)enz(a,h)anttifac8ne..., 
lndeno(l.2.3-cd)pyrone. 


Benzene 

Benz(a)anmf  acene .. 
BenzcKalpyrwio . 


RQ(1t>s) 


Benzo(b)fluofanthene 

Benzo(k)f1uofantt)6ne 

Oit)enz(a.h)anthracene.... 
ln<Jeno(i  .2,3-cd)pyrene .. 


Benzene 

Benz(a)anttiracene 

Benzo<a)pyrBne 

BenzcKbjfluoranthene  .„ 
Benzo(k)fluoranthene.„ 


Benzene 

Benz(a)anthracene  „ 
Benzo(a)pyrene . 


Benzo(b)fluoranthene 

Ben20<k)fluofarTthene 

0«>enz<a.h>aflttif  acene 


Benzene _ 

Benz(a)anthracene 

Benzo<a)pyrene ...._ „ 

Dtienz(a.h)amhracene.. 


1 
10 
10 

1 

1 

5,000 

1 

100 

1 

10 
10 

1 

1 

5.000 

1 

100 

1 

10 

10 

1 
1 

5,000 

1 

10 

10 

1 

1 

5,000 

1 

1 

10 

10 

1 

1 


Table  11. —RO 


Waste  Na  K147 . 


Waste  No  HUB.. 


Banzene 

Benz(a)anthr: 
Benzo(a)pyre 
Benzo(b)flucn 
Benzo(k)fluor 
Dibenz(a,h)ar 
ln(Jeno(  1,2,3- 

Banz(a)anfhn 
Benzo<a)pyre 

Befizc(b)tiu3( 
Benzo(k)fluor 
Dit)enzta,h)ar 
lndeno(1,2,3- 


V.  Cost  and  Economic  Anah 

Executive  Order  No.  1229: 
EPA  to  prepare  an  analysis  i 
and  economic  impacts  asset 
proposed  regulatioru  The  rej 
analysis  are  used  to  determi 
the  regulation  will  result  in: 
.  Incremental  annual  costs  thi 
$100  million,  (2)  significant  ii 
costs  or  prices  for  consumer 
individual  industries,  or  (3)  i 
adverse  effects  on  competiti 
employment,  hrvestment  ini 
international  trade.  If  a  prop 
meets  any  of  these  criteria,  i 
rule,"  as  defmed  by  Executi; 
12291,  and  a  Regulatory  Impi 
must  be  completed  before  th 
promulgated. 

Today's  proposed  rule  is  n 
"major"  rule  because  it  wou] 
an  anmial  economic  effect  oi 
$100  million  and  would  not  h 
significant  adverse  effects  oi 
by-products  and  tar  refining 
This  section  of  the  preamble 
the  results  of  the  cost  analys 
imdertaken  to  assess  the  effc 
proposed  rule.  The  draft  Cos 
Economic  Impact  Analysis  [I 
is  available  in  the  public  doc 
proposal 

In  order  to  assess  the  effec 
proposed  rule,  EPA  first  iden 
wastes  and  facilities  which  » 
affected  by  the  rule.  Increme 
for  each  facility  were  estima 
on  the  changes  in  waste  man 
practices  that  would  be  requi 
th^i  wastes  are  regulated  as  h 
The  incremental  costs  for  the 
facilities  were  aggregated  to 
national  costs  of  the  rule. 

To  determine  the  nationwii 
the  proposed  rule,  waste  qua 
baseline  management  practic 
compliance  management  prai 
proposed  EPA  Hazardous  Wi 
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Under  section  102(b)  of  CERCLA.  all 
hazardous  wastes  newly  designated 
under  RCRA  will  have  a  statutorily- 
imposed  RQ  of  one  pound  unless  and 
until  adjusted  by  regulation  under 
CERCLA.  In  order  to  coordinate  the  • 
RCRA  and  CERCLA  rulemaking  with 
respect  to  new  waste  listings,  the 
Agency  today  is  proposing  regulatory 
amendments  under  CERCLA  authority 
in  connection  with  the  proposed  listing 
of  wastes  K141,  K142.  K143.  K144.  K145. 
K147,  and  K148.  The  Agency  is 
proposing  to:  (1)  Designate  wastes  K141, 
K142.  K143,  K144,  K145.  K147,  and  K148 
as  hazardous  substances  under  section 
102(a)  of  CERCLA  and  (2)  adjust  the 
RQs  of  wastes  K141.  K142.  K143.  K144. 
K145,  K147.  and  K148  to  one  pound. 
Releases  of  a  waste  stream  are 
reportable  if  any  hazardous  constituent 
of  the  waste  stream  is  released  in  a 
quantity  greater  than  or  equal  to  the  RQ 
for  that  constituent  (50  FR  13463.  April  4, 
1985).  Wastes  K141.  K142.  K143.  K144. 
K145.  K147.  and  K148  each  contain  one 
or  more  hazardous  constituents  that 
have  a  1-pound  RQ:  therefore,  the  RQs 
of  the  wastes  are  also  proposed  as  1 
pound.  The  RQs  for  each  of  the 
hazardous  constituents  and  the 
proposed  RQs  for  each  waste  are 
identified  in  Table  11. 


CERN  FOR  Wastes  K141-K145.  K147.  and  K148 

Constituent 

RQ(1t>s) 

1 
10 
10 

1 

1 

5.000 

1 

100 

1 

10 

10 

1 

1 

5.000 

1 

100 

1 

10 

10 

1 

1 

5,000 

1 

10 

10 

1 

1 

5.000 

1 

1 

10 

10 

1 
1 


Table  1 1 .— ROs  for  Constttuents  of  Concern  for  Wastes  Kt4i-Kl45,  K147,  and  Kl48-Continued 


Hazardous 
suttstanca 


Waste  No.  K147 . 


Waste  No.  Nf48 


Constituent 


NaptTfhatone «,...,.,.. 

Benzene 

Benz(a)ar>thracane 

Benzo(a)pyrene 

Benzo(b)fluoramfi«ne „. 

Ben2o{k)fluorantti«ne 

Dibonz(a,h)anthracene 

lndeno(  1 ,2,3-cd)pyf«ne 

Benz(a)witf)rac8ne 

BenK)<a)p^«ne 

Benzc(b)ftuofanthene 

Ben2o(k)fluoranthene 

D*)enz(a,h)anttirBcene „ 

lndeno(l.2,3-cd)pyrBne _.. 


V.  Cost  and  Economic  Analysis 

Executive  Order  No.  12291  requires 
EPA  to  prepare  an  analysis  of  the  costs 
and  economic  impacts  associated  with  a 
proposed  regulation.  The  results  of  this 
analysis  are  used  to  determine  whether 
the  regulation  will  result  in:  (1) 
Incremental  annual  costs  that  exceed 
$100  million,  (2)  significant  increases  in 
costs  or  prices  for  consumers  or 
individual  industries,  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment  innovation,  or 
international  trade.  If  a  proposed  rule 
meets  any  of  these  criteria,  it  is  a  "major 
rule,"  as  defmed  by  Executive  Order  No. 
12291.  and  a  Regulatory  Impact  Analysis 
must  be  completed  before  the  rule  is 
promulgated. 

Today's  proposed  rule  is  not  a 
"major"  rule  because  it  would  not  have 
an  annual  economic  effect  of  more  than 
$100  million  and  would  not  have 
significant  adverse  effects  on  the  coke 
by-products  and  tar  refining  industries. 
This  section  of  the  preamble  discusses 
the  results  of  the  cost  analyses 
undertaken  to  assess  the  effects  of  the 
proposed  rule.  The  draft  Cost  and 
Economic  Impact  Analysis  (DPRA,  1990) 
is  available  in  the  public  docket  for  this 
proposal 

In  order  to  assess  the  effects  of  the 
proposed  rule.  EPA  first  identified 
wastes  and  facilities  which  would  be 
affected  by  the  rule.  Incremental  costs 
for  each  facility  were  estimated  based 
on  the  changes  in  waste  management 
practices  that  would  be  required  once 
th-*  wastes  are  regulated  as  hazardous. 
The  incremental  costs  for  the  individual 
facilities  were  aggregated  to  estimate 
national  costs  of  the  rule. 

To  determine  the  nationwide  costs  of 
the  proposed  rule,  waste  quantities, 
baseline  management  practices,  and 
compliance  management  practices  fcH* 
proposed  EPA  Hazardous  Waste  NO0. 


K141  through  K145.  K147.  and  K148  were 
developed  based  on  the  information  in 
RCRA  3007  questionnaires  and  best 
engineering  judgment.  For  these  wastes, 
the  baseline  management  practices 
included  recycling  of  wastes  to  coke 
ovens,  burning  as  fuels,  and  disposal  in 
off-site  landfills.  The  most-costly 
compliance  management  practice  for  all 
these  wastes  was  assumed  to  be 
incineration  in  a  permitted  RCRA 
incinerator. 

Incremental  costs  were  calculated  by 
subtracting  costs  of  baseline 
management  practices  fiwm  costs  of 
management  practices  if  all  of  the 
proposed  wastes  are  regulated  as 
hazardous.  Management  practices  were 
developed  for  both  the  least-costly 
compliance  option  and  most-costly 
compliance  option  based  on  waste  types 
and  quantities. 

EPA's  analysis  indicates  that  the  total 
armualized  incremental  cost  to  the 
industry,  excluding  regulatory  costs  for 
40  CFR  parts  262  and  266.  would  range 
from  approximately  $150,000  for  the 
least-costly  compliance  option  to  $18 
million  for  the  most-costly  compliance 
option.  The  least  costly  compliance 
option  involves  costs  associated  with 
managing  today's  proposed  wastes  as 
hazardous  before  they  are  reinserted 
into  the  coke  oven.  Costs  involved  in 
this  option  would  result  from  upgrading 
existing  storage  and  secondary 
containment  systems,  and  the 
transportation  of  those  tar  refining 
wastes  that  are  not  currently  being 
recycled  to  the  coke  ovens.  The  most 
costly  compliance  option  involves 
incineration  of  all  residuals  in  RCRA 
permitted  incinerators. 

The  annualized  administrative  costs 
for  complying  with  40  CFR  parts  262  are 
estimated  to  be  $52,000,  which  includes 
costs  for  reporting  and  record  keeping. 
Therefore,  even  for  the  most  costly 


RQObc) 


100 
1 

10 
to 

1 

1 

5.000 

1 

too 
1 

to 
1 
1 

5.000 
1 

too 


compliance  option  [i.e.,  incineration  of 
these  wastes)  the  total  annualized 
incremental  cost  of  this  rule  is  estimated 
to  be  less  than  $100  milhon. 
Additionally,  the  Agency's  analjrsis 
concluded  that  these  costs  would  not 
result  in  significant  price  increases  or 
significant  adverse  effects  on 
competition,  trade,  employment  or 
investment.  Therefore,  because  impacts 
of  the  proposed  rule  do  not  meet  the 
criteria  for  major  rules  set  by  Executive 
Order  No.  12291,  the  Agracy  has 
determined  that  today's  rule  is  not  a 
major  rule. 

VL  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612),  whenever  an 
Agency  is  required  to  publish  a  General 
Notice  of  Rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  (RFA)  that 
describes  the  impact  of  the  rule  on  small 
entities  (/>.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  RFA  is  required, 
however,  if  the  head  of  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantia) 
number  of  small  entibes. 

Since  EPA  has  determined  the 
hazardous  wastes  proposed  for  listing 
here  are  not  generated  by  small  entities 
(as  defined  by  the  ReguJatory  FlexibiKty 
Act),  and  the  Agency  believes  that  small 
entities  will  not  generate  them  in 
significant  quantities.  This  regulation, 
therefore,  does  not  require  an  RFA. 
Accordingly,  I  hereby  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Vn.  Paperwotk  Raductioo  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
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subject  to  0MB  review  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq. 

VIII.  Compliance  and  Implementation 

A.  Section  3010  Notification 

Generally,  when  new  hazardous 
wastes  are  listed,  all  persons  who 
generate,  transport,  treat,  store,  or 
dispose  the  newly  listed  waste(s]  are 
required  to  notify  either  EPA.  or  a  State 
authorized  by  EPA  to  operate  the 
hazardous  waste  program,  of  their 
activities  pursuant  to  section  3010  of 
RCRA.  However,  under  the  Solid  Waste 
Disposal  Amendments  of  1980  (Pub.  L 
96-482).  EPA  was  given  the  option  of 
waiving  the  notification  requirements 
under  section  3010  of  RCRA  following 
revision  of  the  section  3001  regulations, 
at  the  discretion  of  the  Administrator. 
EPA  is  proposing  to  waive  this 
notification  requirement  for  persons 
who  handle  wastes  that  are  covered  by 
today's  proposed  hsting  and  have 
already  notified  EFA  that  they  manage 
other  hazardous  wastes  and  have 
received  an  EPA  identification  number. 
This  waiver  is  being  proposed  because 
of  the  likelihood  that  persons  managing 
today's  proposed  wastes  already  are 
managing  one  or  more  hazardous  wastes 
that  generally  are  associated  with  the 
generation  of  proposed  EPA  Hazardous 
Waste  Nos.  K141  through  K145,  K147. 
and  K148  and  have,  therefore, 
previously  notified  EPA  and  received  an 
EPA  identification  number.  In  the  event 
that  any  person  who  generates, 
transports,  treats,  stores,  or  disposes 
these  wastes  and  has  not  previously 
notified  and  received  an  identification 
number,  that  person  must  obtain  an 
identification  number  pursuant  to  40 
CFR  282.12  before  that  person  can 
generate,  transport,  treat,  store,  or 
dispose  of  these  wastes. 

B.  Compliance  Dates  for  Facilities 

Today's  proposed  listings  will  be 
promulgated  pursuant  to  HSWA.  HSWA 
requirements  are  applicable  in 
authorized  States  at  the  same  time  as  in 
unauthorized  States.  Therefore,  EPA  will 
regulate  the  wastes  being  proposed 
today  until  States  are  authorized  to 
regulate  these  wastes.  Once  these 
regulations  are  promulgated  in  a  fmal 
rule  by  EPA.  the  Agency  will  apply 
these  Federal  regulations  to  these 
wastes  and  to  their  management  in  both 
authorized  and  unauthorized  States. 

Newly  regulated  facilities  [i.e.. 
facilities  at  which  the  only  hazardous 
wastes  that  are  managed  are  today's 
proposed  wastes  in  units  subject  to 
permit  requirements  when  these  listings 
are  finalized)  must  qualify  for  interim 


status  within  six  months  of  publication 
of  the  rule  in  order  to  continue  managing 
these  wastes  in  such  units.  To  retain 
interim  status,  a  newly-regulated  land 
disposal  facility  must  submit  a  part  B 
permit  apphcation  within  eighteen 
months  after  publication  of  the  rule  and 
certify  that  the  facility  is  in  compliance 
with  all  applicable  ground-water 
monitoring  and  financial  responsibility 
requirements  (see  RCRA  section 
3005(e)(3)). 

Interim  status  facilities  that  manage 
today's  proposed  wastes  after  these 
listings  are  finalized,  must  file  an 
amended  Part  A  permit  application 
within  six  months  of  publication  of  the 
final  rule  if  they  are  to  continue 
managing  these  wastes  in  units  that 
require  a  permit.  The  facilities  must  file 
the  necessary  amendments  by  the 
effective  date  of  the  rule,  or  they  will  not 
retain  interim  status  with  respect  to 
today's  proposed  wastes  [i.e.,  they  will 
be  prohibited  from  managing 
additionally  listed  coke  by-products 
wastes  until  permitted). 

Currently  permitted  facilities  that 
manage  today's  proposed  wastes  after 
their  listings  are  finalized  by  EPA.  must 
request  permit  modifications  if  they  are 
to  continue  managing  these  wastes  in 
units  that  require  a  permit.  Since  EPA 
will  initially  be  responsible  for 
processing  these  permit  modifications, 
the  new  Federal  procedures  for  permit 
modifications  will  be  followed  (see  53 
FR  37934,  September  28, 1988).  These 
new  procedures  contain  a  specific 
provision  for  newly  listed  or  identified 
wastes  (see  S  270.42(g)).  This  provision 
generally  requires  that  a  permitted 
facility  that  is  "in  existence"  for  the 
newly  listed  or  identified  waste  on  the 
effective  date  of  the  waste  listing  must 
submit  a  Class  1  modification  by  that 
date.  Essentially,  this  modification 
notifies  the  Agency  and  the  public  that 
the  facility  is  handling  the  waste  and 
identifies  the  units  involved.  By 
submitting  this  notice,  the  facility  is 
temporarily  allowed  to  continue 
management  of  the  newly  listed  wastes 
until  the  Agency  can  make  a  final 
change  to  the  permit.  Next  within  180 
days  of  the  effective  date  the  permittee 
must  submit  a  more  detailed  permit 
modification  request  [i.e.,  a  Class  2  or  3 
modification).  This  information  will  be 
used  by  the  Agency  to  develop  a  final 
permit  change.  For  more  Information  on 
permit  modifications  see  the  September 
28. 1988  preamble  discussion  referenced 
above. 

List  of  SubjecU 

40CFRPart261 
Hazardous  waste,  Recycling. 


40  CFR  Part  271 

Administrative  practice  and 
procedure,  Confidential  business 
information,  Hazardous  materials 
transportation.  Hazardous  waste.  Indian 
lands.  Intergovernmental  relations. 
Penalties.  Reporting  and  record  keeping 
requirements.  Water  pollution  control. 
Water  supply. 

40  CFR  Part  3Ca 

Air  pollution  control.  Chemicals, 
Hazardous  substances.  Hazardous 
materials.  Hazardous  waste, 
Intergovernmental  relations.  Natural 
resources,  Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  and  water  supply. 

Dated:  July  12, 1991. 
William  K.  Reilly. 

Administrator. 

DC.  RafsrencM 

1.  Van  Osdell.  D.W..  et  aJ..  Environmental 

Assessment  of  Coke  By-Product 
Recovery  Plants.  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina.  Publication  No. 
EPA-eO0/2-79-^e.  January  1979. 

2.  U.S.  Environmental  Protection  Agency. 

Benzene  Emissions  from  Coke  By- 
Product  Recovery  Plants,  Benzene " 
Storage  Vessels,  Equipment  Leaks,  and 
Ethylbenzene/Styrene  Process  Vent»— 
Baclcground  Information  and  Responses 
to  Teclmical  Comments  for  1989  Final 
Decisions.  Final  Environmental  Impact 
Statement  (EIS).  Research  Triangle  Park, 
North  Carolina.  Publication  No.  EPA- 
450/3-88-31.  August  1989. 

3.  U.S.  Enviromnental  Protection  Agency. 

Development  Document  for  Effluent 
Guidelines.  New  Source  Performance 
Standards  and  Pretreatment  Standards 
for  the  Iron  and  Steel  Manufacturing 
Point  Source  Category.  Volume  0. 
Washington.  DC  Publication  No.  EPA 
440/1-82/024.  Final  Draft.  May  1982. 

4.  RCRA  3007  Questionnaire  Responses.  1985. 

5.  RCRA  3007  Clarification  Request 

Responses.  1987 

6.  Shine,  B.  Memorandum  to  Coke  Project  File 

documenting  waste  generation  estimates. 
February  1989. 

7.  Development  Planning  and  Research 

Associates,  Inc.  (DPRA).  Draft  Final 
Report  on  Cost  and  Economic  Impact 
Analyses  of  Listing  Additional 
Hazardous  Wastes  From  the  for  the  Coke 
By-Products  (Coking  and  Tar  Refining] 
Industry.  Prepared  for  Economic 
Analysis  Branch,  Office  of  Solid  Waste. 
U.S.  Environmental  Protection  Agency. 
June  1990. 

8.  Background  Document  for  the  Proposed 

Listing  of  Coke  By-ProducU  Wastes.  June 
199a 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  title 
40  of  the  Code  of  Federal  Regulations  as 
follows: 


PART  261— IDENTIFICATI 
UST1NG  OF  HAZARDOUS 

1.  The  authority  citation : 
continues  to  read  as  follow 

Authority:  42  U.S.C.  6005,  69 
6922  and  6938. 

2.  Section  261.4  paragrap 
revised  and  paragraphs  (a) 
(a)(12)  are  added  to  read  at 

S  261.4    Exdiwlofw. 
(a)  •  •  ♦ 

(10)  Coke  and  coal  tar  frt 
and  steel  industry  that  coni 
produced  by  recycling  EPA 
Waste  Nos.  K060.  K087,  Kl- 
K143,  K144,  K145,  K147.  ant 
process  of  producing  coke  i 
from  these  wastes  is  likewi 
bom  regulation.  This  exclui 
apply  prior  to  the  point  of  n 
with  coal  or  coal  tar. 

(11)  EPA  Hazardous  Was 
K087.  K141.  K142,  K143.  Kl< 
K147,  and  K148  when  reins* 
coke  ovens  as  feedstock  to 
coke.  This  exclusion  does  n 
prior  to  the  point  of  reinsert 
wastes  into  coke  ovens. 

(12)  All  wastes  from  the  c 
products  industry  that  are  t 
only  because  they  exceed  1< 
hazardous  constituents  in  § 
these  wastes  are  reinserted 
ovens  as  a  feedstock  to  proi 
This  exclusion  does  not  app 
the  point  of  reinsertion  of  v. 
coke  ovens. 

3.  Section  261.32  is  amenc 
adding  the  following  hazarc 
listings  to  the  subgroups  Co 
Pesticides: 

i  261.32    Hazantoua  wactM  i 
loufcaa. 


r^omulgation  dale 


[Insert  date  of  final  njto  puMcMion] 
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40  CFR  Part  271 

Administrative  practice  and 
procediu%.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands,  Intergovernmental  relations, 
Penalties,  Reporting  and  record  keeping 
requirements.  Water  pollution  control. 
Water  supply. 

40  CFR  Part  302 

Air  pollution  control,  Chemicals, 
Hazardous  substances.  Hazardous 
materials.  Hazardous  waste. 
Intergovernmental  relations.  Natural 
resources,  Reporting  and  recordkeeping 
requirements,  Superfund.  Water 
poUution  control,  and  water  supply. 

Dated:  luly  12, 1991. 
William  K.  Rfliily, 

Administrator. 

DC.  Rafsrancaa 

1.  Van  Osdell,  D.W.,  et  al..  Environmental 

Assessment  of  Coke  By-Product 
Recovery  Plants.  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina.  Publication  No. 
EPA-e00/2-79-(n6.  January  1979. 

2.  U.S.  Environmental  Protection  Agency. 

Benzene  Emissions  from  Coke  By- 
Product  Recovery  Plants.  Benzene ' 
Storage  Vessels,  Equipment  Leaks,  and 
Ethylbenzene/Styrene  Process  Vents — 
Background  Information  and  Responses 
to  Technical  Comments  for  1989  Final 
Decisions.  Final  Environmental  Impact 
Statement  (EIS).  Research  Triangle  Park. 
North  Carolina.  Publication  No.  EPA- 
450/3-69-^.  August  1989. 

3.  U.S.  Environmental  Protection  Agency. 

Development  Document  for  EHIuent 
Guidelines.  New  Source  Performance 
Standards  and  Pretreatment  Standards 
for  the  Iron  and  Steel  Manufactiiring 
Point  Source  Category,  Volume  D. 
Washington.  DC  Publication  No.  EPA 
440/1-82/024.  Final  Draft.  May  1982. 

4.  RCRA  3007  Questionnaire  Responses.  1985. 

5.  RCRA  3007  Clarification  Request 

Responses.  1987 
&  Shine,  B.  Memorandum  to  Coke  Project  File 
documenting  waste  generation  estimates. 
February  1989. 

7.  Development  Planning  and  Research 

Associates,  Inc.  (DPRA).  Draft  Final 
Report  on  Cost  and  Economic  Impact 
Analyses  of  Listing  Additional 
Hazardous  Wastes  From  the  for  the  Coke 
By-Products  (Coking  and  Tar  Refining) 
Industry.  Prepared  for  Economic 
Analysis  Branch.  Office  of  Solid  Waste, 
U.S.  Environmental  Protection  Agency. 
June  1990. 

8.  Background  Document  for  the  Proposed 

Listing  of  Coke  By-ProducU  Wastes.  June 
1980. 


Recycling. 


For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  title 
40  of  the  Code  of  Federal  Regulations  as 
follows: 


PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  281 
continues  to  read  as  follows: 

Autbority:  42  U.S.C.  0905.  6ei2(a),  8921, 
6822  and  6938. 

2.  Section  261.4  paragraph  (a}(10}  is 
revised  and  paragraphs  (a](ll]  and 
(a)(12]  are  added  to  read  as  follows: 

S  261.4    Exdualofw. 

(>)•  If 

(10)  Coke  and  coal  tar  fi^m  the  iron 
and  steel  industry  that  contain  or  are 
produced  by  recycling  EPA  Hazardous 
Waste  Nos.  K060,  K087,  K141,  K142, 
K143,  K144,  K145,  K147,  and  K148.  The 
process  of  producing  coke  and  coal  tar 
from  these  wastes  is  likewise  excluded 
from  regulation.  This  exclusion  does  not 
apply  prior  to  the  point  of  mixing  wastes 
with  coal  or  coal  tar. 

(11)  EPA  Hazardous  Waste  Nos.  K060. 
K087,  K141.  K142.  K143,  K144,  K145, 
Kl47.  and  K148  when  reinserted  into 
coke  ovens  as  feedstock  to  produce 
coke.  This  exclusion  does  not  apply 
prior  to  the  point  of  reinsertion  of 
wastes  into  coke  ovens. 

(12)  All  wastes  from  the  coke  by- 
products industry  that  are  hazardous 
only  because  they  exceed  levels  for 
hazardous  constituents  in  S  261.24.  when 
these  wastes  are  reinserted  into  coke 
ovens  as  a  feedstock  to  produce  coke. 
This  exclusion  does  not  apply  prior  to 
the  point  of  reinsertion  of  wastes  into 
coke  ovens. 


3.  Section  261.32  is  amended  by 
adding  the  following  hazardous  waste 
listings  to  the  subgroups  Coking  and 
Pesticides: 

§261.32    Haxardoua  wa«tM  from  spcctfle 


Industry 
and  EPA 
hazardous 

irto. 


Hazardous  waste 


Hazard 
code 


Pestiodes: 
K147 


K148.. 


Tar   storage   tank   resduala    (T) 

from  coal  tar  refinirv 
Residues  from  coal  tar  distit-    (T) 

latlon,   iTKludtng,   but   not 

inMed  to,  still  bottom. 


Cotdng: 
K141.. 


Process  residues  from  ttM 
racovwy  of  coal  tar,  irv 
chiding,  but  not  kmited  to, 
collecting  surT>p  residues 
from  ttie  production  of 
coke  from  coal  or  the  re- 
covery of  coke  by-prod- 
ucts produced  from  coal. 
This  Hsting  does  not  In- 
duda  K0e7  (decanter  tank 
from   coking 


(T) 


K143.. 


(T) 


(T) 


K144.. 


(T) 


K142 Tar  tkxage  tank   residuaa 

from  the  production  of 
coke  from  coal  or  from  the 
recovery  of  coke  by-prod- 
ucts produced  from  coal. 

Process  residues  from  the 
recovery  of  hght  oil.  Includ- 
ing those  generated  tn 
stills,  decanters,  and  wash 
oU  recovery  units  from  #m 
recovery  of  coke  by-prod- 
ucts produced  from  coal. 

Wastewater  treatment 

skidges  from  light  oil  refirv 
ing,  jnciudmg,  but  not  limit- 
ed to,  mtercaption  or  con- 
tamination sump  skidgas 
from  tt)e  recovery  of  coka 
by-products  produced  from 
coal. 

Residues  from  naphttwlerw 
collection  af>d  recovery 
operations  from  ttie  recov- 
ery of  coke  by-producta 
produced  from  coal. 


4.  Appendix  VU  of  part  261  is 
amended  by  adding  the  follovving  waste 
streams  in  alphanumeric  order  as 
follows: 


Appendix  VII.— Basis  for  Ustinq 
Hazardous  Waste 


EPA 
ttazafdous 
I  no. 


Hazardous  constituents  for  which  Mad 


K141 Benzene,  benz(a)anthracena, 

ben20<a)pyrer«e,  benzo(ti)  ftuorarv 
ther»e,  benzo(k(flooranthena, 

dtoanz(a.h)anthracene,  indeno<  1.2,3- 
cd)pyrena. 

K142 Benzene.  benz(a>anthr8cene,  benzo(a) 

pyrene,  benzo(b)fluoranthene, 

benzo<k)fkjoranthene,  dibenz(a.h) 
anthracene,  irtdano<l.2.3-cd)pyrene. 

K143.. Benzene.  benzfa^anlhracene. 

benzo<a)pyrene.  benzo(b)  fluorarv 
ther>e  ber,20<k)ftuoranther>e. 

K144 Benzene,  benz(  a  Anthracene, 

bonzo(a)pyrene,  benzo<b)  fluorarv- 
tt>ene,  benzo(k)fluoraflth8ne, 

dJbenz(a.h>anttwaoar)e. 

K145 Benzene,  benz(a)(anthracene, 

benzo{a)pyrene,  dibe<u(a.h)  anthra- 
cer>e,  naphttiaiene. 

K147 Benzene,  benz(a)anthracene, 

benzo<a)pyrene, 
beruo(b)fkX)ranthene, 
benzo<k)fluoranthane.       dt>enz(a.h) 
anihraoana,  lndeno(i,2>cd)pyrane. 

K148 Benz(a)aflthracane,      benzo<a)C)yrer>e. 

benzo<b)fluorantt)ene.  benzo(k)  fluo- 
ranthene,  dibenzta.h)anthracen«, 
lrxleno(l  ,2,3-cd)pyrene 


K145... 


(T) 


PART  271— REQUIREMENT  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

5.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Autbority:  42  U.S.C.  8905.  6812(a).  and  6926. 

6.  Section  271.1(j)  is  amended  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication: 

i  271.1    PurpoM  and  acop*. 


(J)  •  •  * 


Table  i.— Regulations  Implementing  the  Hazardous  and  Soud  Waste  Amendments  Of  1984 


Promulgalion  dale 


TiUe  of  regulatton 


Federal  Raglater  rafarenca 


Effective  data 


{Insert  date  of  final  mte  pub«cation] The  Hsting  of  wastes  from  the  produc-    XX  FR  XX  [Insert  page  citation  of  final    [Insert  effective  date  of  final  nia.) 

tion,  recovery,  and  refining  of  coka       rula.l. 
.  1 1  by-products  produced  from  coaL 
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PART  302— DESIGNATION. 
REPORTABLE  QUANTITIES,  AND 
NOTIFICATION 

7.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  9602;  33  U.S.C  1321 
and  1361. 

S  302.4    lAnwfKtod] 

8.  Section  302.4  is  amended  by  adding 
the  waste  streams  K141  through  K145. 
K147  and  K148  to  Table  302.4.  The 
appropriate  footnotes  to  Table  302.4  are 


republished  vvithout  dian^. 


Table  302.4.— Ust  of  Hazardous  Substances  and  Reportable  QuANTmES 


Statutory 


Final  RQ 


Hazardous  sut>stanc« 


CASRN 


Regulatory  synonyms 


RO    Codet 


RCRA 

waste 

No. 


Category      Pounds  (Kg) 


K141 „„ 

Process  residues  from  tfm  recovery  of  coal  tar.  includ- 
ing, txil  not  limited  to.  tar  collecting  sump  restdues 
from  the  production  of  coke  from  coal  or  the 
recovery  of  coke  l>y-products  produced  from  coal. 
This  IMng  does  not  Indude  KOer  (decanter  tank 
tar  siudge  from  cokir.g  operations). 

K142 _ _ 

Tar  storage  tank  reskluee  from  the  production  o(  coke 
from  coal  or  Irom  the  recovery  of  coke  by-products 
produced  from  coal. 

K143 _ „. __ 

Procesa  resWues  from  the  recovery  of  light  OH.  includ- 
ing, but  not  limited  to.  those  generated  in  stills, 
dacantefs.  and  wash  oH  recovery  units  front  the 
raoMafy  of  coke  by-products  produced  from  coal. 

K144 

Wastewater  treatment  sludges  from  light  oil  refining. 
including,  but  not  limited  to.  intercepting  or  contami- 
nation sump  sludges  from  the  recovery  of  coica  by- 
products produced  from  coaL 

K145 _ _ 

Raaiduaa  Irom  napf>thaia<ia  collection  and  recovery 
oparaliona  from  ttw  recovery  of  coke  by-products 
produced  trom  coal. 

Kt47 


1* 


K141 


1  (0.454) 


K148 


Tar  storage  tank  residues  from  coal  tar  refining. 


. 1* 


Residues  from  coal  tar  distillation,  including,  but  not 
limited  to,  still  bottoms. 


„.  1* 

_  1* 

-.  r 
r 


K142 
K143 

K144 

K14S 

K147 
K148 


X 
X 


1  (0.454) 
1(0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 
1  (0.454) 


t— Indteates  the  statutory  source  as  defined  by  1. 2,  3, 4,  or  5  bek>w. 

*  •  •  •  • 

f— indteates  that  the  1 -pound  RQ  is  a  CERCLA  statutory  Ra  --""  v»owwn  *«.. 


[FR  Doc.  91-17238  Filed  7-2&-91;  8:45  am] 
MJJNO  cooe  tsao-so-ai 
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9602: 33  U.S.C  1321  republished  without  dian^. 

amended  by  adding 
C141  through  K145. 
able  302.4.  The 
es  to  Table  302.4  are 

BSTANCES  AND  REPORTABLE  CXiANTmES 

Statutofy  Final  RQ 

Regulatory  synonyms  RCRA 

RO    Code  t      waste      Categoty      Pounds  (Kg) 
No 

•  •  •  • 

—  1*      4  K141         X  1  (0.454) 

— 1*      4  K142        X  1  (0.454) 

r      4  K143        X  1  (0.45^ 

—  1*      4  K144        X  1  (0.454) 

1*      4  KI45        X  1  (0.4S4) 

1*      4  K147        X  1  (0.454) 

1*      4  K148        X  1  (0.454) 


nee  under  CERCIA  is  RCRA  Section  3001. 


Friday 

July  26,  1991 


Part  VII 

Department  of 
Education  

institutional  Quality  Control  Project; 
Notfca  of  Deadline  for  Participation 
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DEPARTMENT  OF  EDUCATION 

Institutional  Quality  Control  Project 

agency:  Department  of  Education. 
action:  Notice  of  deadline  date  for 
participation  in  tiie  Institutional  Quality 
Control  Project  and  revision  of  selection 
criteria. 


summary:  The  Secretary  issues  a 
deadline  date  for  the  submission  of  a 
written  notice  by  an  institution  that  it 
wishes  to  participate  in  the  Institutional 
Quality  Control  (IQC)  Project.  The 
criteria  used  to  select  institutions  for  the 
IQC  Project  were  published  in  the 
Federal  Register  of  December  27, 1988. 
53  ¥R  52387.  However,  the  Secretary  is 
revising  certain  elements  of  those 
selection  criteria. 

The  IQC  Project  is  an  alternative 
management  approach  to  verification  of 
information  provided  on  student 
financial  assistance  applications,  under 
which  a  participating  institution 
develops  and  implements  a  quality 
control  system  in  connection  with  its 
administration  of  the  Pell  Grant, 
campus-based  (Perkins  Loan,  College 
Work-Study,  and  Supplemental 
Educational  Opportunity  Grant),  and 
Stafford  Loan  programs. 
EFFECTIVE  date:  These  selection  criteria 
take  effect  either  45  days  after 
publication  in  the  Federal  Register  or 
later  if  the  Congress  takes  certain 
adjournments.  These  selection  criteria 
will  become  effective  after  the 
information  collection  requirement  in 
this  notice  has  been  submitted  by  the 
Department  of  Education  and  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  198a  If  you  want  to  know  the 
effective  date  of  these  criteria,  call  or 
write  the  Department  of  Education 
contact  person. 

deadune  date  fob  request  to 
participate  in  iqc  project  an 
institution  must  submit  its  request  to 
participate  in  the  IQC  Project  by  August 
26.  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Mroz,  Division  of  Quality 
Assurance,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW. 
(Regional  Office  Building  3,  Room  5042). 
Washington,  DC,  20202-5243.  Telephone 
Number:  (202)  708-8439.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  plans  to  publish  separately 
regulations  to  extend  the  Project  through 


the  end  of  the  1993-94  award  year.  An 
institution  that  is  selected  to  participate 
in  the  IQC  Project  is  exempt,  for  the 
period  of  its  participation  in  the  IQC 
Project,  from  selected  requirements  Mt 
forth  in  the  verification  regulations  of 
subpart  E  of  the  Student  Assistance 
General  Provisions  Regulations,  34  CFR 

parteea 

These  requirements  are  contained  in 

the  following  sections: 

—Section  668.53(a)  (1)  through  (4). 

—Section  668.54(a)  (1),  (2),  and  (4). 

—Section  668.56 

—Section  888.57,  except  that  an 
institution  shall  require  an  applicant 
that  it  has  selected  for  verification  to 
submit  to  it  a  copy  of  the  income  tax 
return,  if  filed,  of  the  applicant,  his  or 
her  spouse,  and  his  or  her  parents,  if 
the  income  reported  on  the  income  tax 
return  was  used  in  determining  the 
expected  family  contribution. 

—Section  668.60(a). 

In  lieu  of  these  regulatory 
requirements,  the  Secretary  requires  a 
participating  institution  to  develop  and 
implement  a  quality  control  system  in 
connection  with  its  administration  of  the 
Title  IV,  HEA  programs.  Under  such  a 
quality  control  system,  the  institution 
must  1)  evaluate  its  current  procedures 
for  administering  the  Title  IV.  HEA 
programs  ("management  assessment 
component");  2)  identify  the  errors  that 
result  from  its  current  procedures  ("error 
measurement  con»ponent");  and  3) 
design  corrections  to  its  procedures  that 
will  enable  it  to  eliminate  or 
significantly  reduce  those  errors 
("corrective  actions  component"). 

The  Secretary  published  Final 
Selection  Criteria  for  participation  in  the 
IQC  Project  in  the  Federal  Register  of 
December  27, 1988,  53  FR  52387.  When 
the  Secretary  published  the  Final 
Selection  Criteria  he  indicated  that,  to 
administer  the  IQC  Project  properly,  the 
number  of  institutions  participating  in 
the  IQC  Project  should  not  exceed  102. 
Currently  61  institutions  participate  in 
the  IQC  Project,  and  these  institutions 
need  not  reapply  to  continue 
participating.  Therefore,  if  all  61  of  the 
current  participants  choose  to  remain  in 
the  IQC  Project,  the  Secretary  will  select 
no  more  than  41  new  participants. 
Should  any  currently  participating 
institution  choose  not  to  continue  in  the 
IQC  Project,  the  Secretary  will  select  the 
maximum  number  of  new  participants, 
resulting  in  a  total  of  no  more  than  102 
participants. 

The  selection  criteria  indicated  that 
selected  institutions  should  have 
experience  in  the  Pell  Grant,  campus- 
based  (Perkins  Loan,  College  Work- 
Study,  and  Supplemental  ^ucational 


Opportunity  Grant),  and  Stafford  Loan 
programs  and  in  dealing  with  a 
significant  number  of  students  and 
Federal  dollars  in  all  those  programs. 
Accordingly,  the  selection  criteria 
required  that  an  institution  be  a 
participant  in  the  above  programs 
during  the  1988-89  award  year  and  have 
participated  in  all  five  programs  during 
the  preceding  two  award  years  (the 
1986-67  and  1987-88  award  years). 

The  Secretary  is  amending  those 
criteria  and  updating  the  pertinent 
award  years.  Therefore,  for  institutions 
that  wish  to  participate  in  the  IQC 
Project  for  the  first  time  during  the  1991- 
92  award  year,  they  must  be 
participating  in  the  five  programs  during 
the  1990-91  award  year,  and  have 
participated  in  all  five  programs  during 
the  1986-69  and  1989-90  award  years. 

The  Secretary  encourages 
participation  in  the  IQC  Project  by 
junior  and  community  colleges,  and  by 
two-  and  four-year  colleges  serving 
predominantly  low-income  populations, 
provided  that  these  institutions 
otherwise  qualify  under  the  Final 
Selection  Criteria.  Any  institution 
applying  to  participate  should  have  a 
strong  interest  in  increasing  the  quality 
of  its  management  and  award  of  student 
financial  assistance  dollars. 

The  Secretary  is  republishing  only 
Final  Selection  Criteria  I  and  II.  The 
Secretary  will  select  all  applicants  that 
meet  Selection  Criterion  I  provided  that, 
when  that  number  of  applicants  is 
added  to  the  number  of  current 
participants,  the  total  does  not  exceed 
102.  In  the  event  that  the  number  of  new 
applicants  meeting  Selection  Criterion  I 
would  bring  the  total  number  of 
participants  over  102,  the  Secretary  will 
select  applicants  on  the  basis  of 
additional  criteria  published  under  Final 
Selection  Criterion  III  in  the  Federal 
Register  of  December  1,  1986,  51  FR 
43334-43335.  Criterion  III  pertains 
exclusively  to  the  Department's 
selection  process  and  has  no  bearing  on 
institutional  applications. 

Application  Procedures 

There  are  no  application  forms  from 
the  Department  of  Education  that  must 
be  used  to  apply  to  participate  in  the 
IQC  Project.  An  institution  applies  to 
participate  in  the  IQC  Project  by  sending  . 
a  written  notice  to  the  Secretary  of  its 
request  to  participate.  In  this  notice,  an 
interested  institution  must  include  a 
written  statement  of  not  more  than  500 
words  that  demonstrates  its 
commitment  to  quality  control  and  error 
reduction  in  processing  and  awarding 
student  fioancial  assistance  dollars.  In 
addition  to  a  description  of  the 


institution's  procedures  for  > 
of  student  data  and  eligibilit 
statement  must  include  a  dei 
activities  and  procedures  thi 
financial  aid  office  routinely 
control,  reduce,  and  correct  i 
administration  of  the  Title  l\ 
programs.  In  addition,  the  sti 
must  indicate  the  resources, 
automated  data  processing.  { 
and  the  degree  of  manageme 
at  all  levels  of  the  organizati 
be  committed  to  efficient  adi 
of  the  project.  Interested  insi 
may  request  background  infc 
and  materials  on  the  IQC  Pre 
the  Department  of  Education 
person. 

Public  reporting  burden  fo: 
collection  of  information  is  e 
average  1  hour  per  response, 
the  time  for  reviewing  instrui 
searching  existing  data  soun 
gathering  and  maintaining  th 
needed,  and  completing  and 
the  collection  of  information, 
comments  regarding  this  bur 
estimate  or  any  other  aspect 
collection  of  information,  inc 
suggestions  for  reducing  this 
the  U.S.  Department  of  Educi 
Information  Management  an( 
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Opportunity  Grant),  and  Stafford  Loan 
programs  and  in  dealing  with  a 
significant  number  of  students  and 
Federal  dollars  in  all  those  programs. 
Accordingly,  the  selection  criteria 
required  that  an  institution  be  a 
participant  in  the  above  programs 
during  the  1988-89  award  year  and  have 
participated  in  all  five  programs  during 
the  preceding  two  award  years  (the 
19e&-e7  and  1987-88  award  years). 

The  Secretary  is  amending  those 
criteria  and  updating  the  pertinent 
award  years.  Therefore,  for  institutions 
that  wish  to  participate  in  the  IQC 
Project  for  the  first  time  during  the  1991- 
92  award  year,  they  must  be 
participating  in  the  five  programs  during 
the  1990-91  award  year,  and  have 
participated  in  all  five  programs  during 
the  1988-69  and  1989-90  award  years. 

The  Secretary  encourages 
participation  in  the  IQC  Project  by 
junior  and  community  colleges,  and  by 
two-  and  four-year  colleges  serving 
predominantly  low-income  populations, 
provided  that  these  institutions 
otherwise  qualify  under  the  Final 
Selection  Criteria.  Any  institution 
applying  to  participate  should  have  a 
strong  interest  in  increasing  the  quality 
of  its  management  and  award  of  student 
financial  assistance  dollars. 

The  Secretary  is  republishing  only 
Final  Selection  Criteria  I  and  II.  The 
Secretary  will  select  all  applicants  that 
meet  Selection  Criterion  I  provided  that, 
when  that  number  of  applicants  is 
added  to  the  number  of  current 
participants,  the  total  does  not  exceed 
102.  In  the  event  that  the  number  of  new 
applicants  meeting  Selection  Criterion  I 
would  bring  the  total  number  of 
participants  over  102.  the  Secretary  will 
select  applicants  on  the  basis  of 
additional  criteria  published  under  Final 
Selection  Criterion  III  in  the  Federal 
Register  of  December  1.  1986,  51  FR 
43334-43335.  Criterion  III  pertains 
exclusively  to  the  Department's 
selection  process  and  has  no  bearing  on 
institutional  applications. 

Application  Procedures 

There  are  no  application  forms  from 
the  Department  of  Education  that  must 
be  used  to  apply  to  participate  in  the 
IQC  Project.  An  institution  applies  to 
participate  in  the  IQC  Project  by  sending 
a  written  notice  to  the  Secretary  of  its 
request  to  participate.  In  this  notice,  an 
interested  institution  must  include  a 
written  statement  of  not  more  than  500 
words  that  demonstrates  its 
commitment  to  quality  control  and  error 
reduction  in  processing  and  awarding 
student  financial  assistance  dollars.  In 
addition  to  a  description  of  the 


institution's  procedures  for  verification 
of  student  data  and  eligibility,  the 
statement  must  include  a  description  of 
activities  and  procedures  that  its 
financial  aid  office  routinely  uses  to 
control,  reduce,  and  correct  errors  In  its 
administration  of  the  Title  IV.  HEA 
programs.  In  addition,  the  statement 
must  indicate  the  resources,  such  as 
automated  data  processing,  personnel 
and  the  degree  of  management  support 
at  all  levels  of  the  organization  that  will 
be  committed  to  efficient  administration 
of  the  project.  Interested  institutions 
may  request  background  information 
and  materials  on  the  IQC  Project  from 
the  Department  of  Education  contact 
person. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  U.S.  Department  of  Education. 
Information  Management  and 
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Compliance  Division,  Washington,  DC 
20202-4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1840  NEW. 
Washington,  DC  20503. 

Waiver  of  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)). 
and  the  Administrative  Procedure  Act  5 
U.S.C.  553.  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
rules.  However,  the  changes  to  the 
criteria  are  technical  in  nature  and 
establish  no  new  substantive  policy. 

Therefore,  pursuant  to  5  U.S.C. 
553(b)(B)  the  Secretary  finds  that 
publication  of  proposed  selection 
criteria  is  unnecessary  and  contrary  to 
public  interest. 

Final  Selection  Criteria  I  and  II 

I.  In  order  to  be  selected  to  participate 
in  the  IQC  Project,  an  institution  must: 

1.  Participate  in  the  Pell  Grant, 
campus-based  (Perkins  Loan.  College 
Work-Study  and  Supplemental 
Educational  Opportunity  Grant)  and 
Stafford  Loan  programs  during  the  1990- 
91  award  year  and  have  participated  in 


all  five  programs  during  the  1988-68  and 
1969-^  award  years: 

2.  Have  had.  in  the  aggregate,  at  least 
1.000  Pell  Grant  and  campus-based 
program  recipients  during  the  1968-89 
award  yean 

3.  Have  awarded,  in  the  aggregate,  at 
least  $1  million  under  the  Pell  Grant  and 
campus-based  programs  combined  in 
the  1988-89  award  yean  and 

4.  Have  submitted  and  had  approved 
by  the  Secretary  its  most  recent  audit 
report  in  which  the  reported  liability 
was  less  than  $150,000. 

II.  If  not  more  than  41  applicants  meet 
the  above  criterion,  the  Secretary  selects 
all  the  applicants  who  meet  the  criterion 
to  participate  in  the  IQC  Project. 

(Catalog  of  Federal  Domestic  Aiiiitance 
Numbers:  Number  84  007.  Supplemental 
Educational  Opportunity  Grant  Program: 
Number  84.032,  Guaranteed  Student  Uan 
Program:  Number  84.033,  College  Work-Stud) 
Program;  Number  84.038,  Perkins  Loan 
Program:  Number  84.063,  Pell  Grant  Program) 

Authority:  20  U.S.C.  1070  et  teq. 
■  Dated:  |uly  12, 1991. 
Lamar  Alexander, 
Secretary  of  Education. 
(FR  Doc.  91-17743  Filed  7-25-91;  8:46  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  39 
R>N  1076-AC58 

Indian  School  Equalization  Program; 
Subpart  J— Administrative  Cost 
Formula 

June  2a,  1991. 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Final  rule. 


SUMMARY:  Beginning  on  page  53312  of 
the  December  28, 1990,  Federal  Register 
(55  FR  53312),  there  was  pubhshed  a 
notice  of  proposed  rulemaking  to  amend 
subpart  J  of  25  CFR  part  39.  These  rules 
are  to  describe  the  method  which  will  be 
used  to  distribute  administrative  funds 
to  agency  and  area  education  offices  of 
the  Bureau  of  Indian  Affairs  by 
removing  the  existing  subpart  J  in  its 
entirety  and  replacing  it  with  the  new 
subpart  J  contained  in  this  rule.  This 
action  formally  implements  an 
administrative  decision  of  the  Bureau 
under  25  U.S.C.  13. 

EFFECTIVE  DATE:  These  regulations  shall 
become  effective  on  July  21, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  F.  Parisian.  Director  (Office  of 
Indian  Education  Programs),  Mail  Stop 
3530, 1849  C  St..  NW..  Washington.  DC 
20240,  telephone  (202)  208-6175,  (FTS) 
268-8175. 

SUPPLEMENTARY  INFORMATION:  These 

rules  are  published  in  exercise  of  the 
authority  delegated  by  the  Secretary  of 
the  Interior  (Secretary)  to  the  Assistant 
Secretary-Indian  Affairs  in  the 
Departmental  Manual  at  209  DM  8. 

The  primary  author  of  this  document 
is  Edward  Parisian,  Director.  Office  of 
Indian  Education  Programs. 

There  are  no  information  collection 
requirements  contained  in  part  39  which 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

On  December  28. 1990.  (55  FR  53312), 
the  Bureau  of  Indian  Affairs  published  a 
proposed  rule  describing  the  method  for 
distributing  administrative  funds  for  the 
operation  of  agency  and  area  education 
offices  (Element  10  funds).  The  public 
was  invited  to  offer  comments  on  the 
proposed  rule  on  or  before  March  28. 
1991.  Fourteen  public  comments  were 
received  from  individuals  or  groups, 
COMMENTS  AND  RESPONSES: 

1.  (SecUon  39.122)  One  commentor 
recommended  that  the  formula  consider 
the  unique  characteristics  of  offices. 
Response:  A  review  of  the  proposed 


distribution  formula  indicates  that  the 
formula  takes  into  consideration  six 
different  variables  within  the  offices; 
this  is  felt  to  be  an  acceptable 
consideration  of  the  unique 
characteristics  of  the  affected  offices. 

2.  (Section  39.122)  One  commentor 
recommended  the  use  of  weighted 
factors  for  education  programs. 
Response:  The  distribution  formula  uses 
the  weighted  student  units  for 
distiibuting  a  part  of  the  funds  and  the 
number  of  schools  weighted  for  type  of 
operation  (contract  grant  or  Bureau). 
Consequently  no  revision  of  the  formula 
was  attempted. 

3.  (Section  39.121)  One  commentor 
opposed  the  definitions  of  agency 
education  office  and  area  education 
office,  stating  that  the  definitions  were 
in  conflict  with  the  functions  in  25  CFR 
part  33.5  and  33.6.  Response:  The 
functions  in  25  CFR  part  33  are  not 
changed  by  these  definitions.  The 
functions  referenced  are  established  by 
law.  These  definitions  are  included  only 
for  clarification  of  which  offices 
received  funds  under  this  part. 

4.  (Section  39.122(a))  Four  commentors 
suggested  increasing  the  base  amount 
from  $50,000  to  another  amount  ranging 
from  $75,000  to  $175,000.  One 
commentor  suggested  establishing  a 
base  of  $50,000  per  state  served. 
Response:  Prior  to  publication  of  the 
proposed  rule,  the  Bureau  consulted 
with  h-ibes  throughout  the  United  States 
in  May  and  July,  1990.  Various  options, 
including  base  amounts  of  $50,000, 
$75,000  and  $100,000,  were  discussed  at 
that  time.  The  general  reaction  of  most 
tribes  was  that  tiiey  preferred  that  funds 
be  directed  at  the  level  closest  to  bibes 
(the  agency)  and  that  reductions  should 
be  taken  at  the  area  and  central  office 
level.  Since  increasing  the  base  has  the 
primary  result  of  increasing  funds  at 
area  offices  and  decreasing  hmds  at 
agency  offices,  this  comment  is  not 
adopted. 

5.  (Section  39.122(b))  Three 
commentors  suggested  increasing  the 
percentage  of  funds  for  administration 
of  Johnson-O'Malley,  higher  education 
and  adult  education  from  2  percent  to  an 
amount  from  two  and  one  half  per  cent 
to  eight  percent.  Response:  Since  all  of 
Johnson-O'Malley  funds  and  the  great 
majority  of  higher  education  and  adult 
education  funds  are  contracted  to  tiibes 
or  other  non-Bureau  entities,  a 
determination  was  made  that  two 
percent  is  adequate  for  administering 
these  programs. 

6.  (Section  39.122(c))  One  commentor 
suggested  that  the  same  weight  be  used 
for  conU-act  and  grant  schools  as  for 
Bureau-operated  schools.  Response:  The 
administrative  workload  for  an 


education  office  is  far  less  for  contract 
and  grant  schools  than  for  Bureau- 
operated  schools.  For  example,  the 
education  office  is  responsible  for 
contract  monitoring  for  contract  schools 
and  review  of  the  annual  audit  and 
progress  report  for  grant  schools. 
Therefore,  a  lesser  weight  for  contract 
and  grant  schools  is  appropriate. 

7.  (Section  39.122(d))  One  commentor 
suggested  that  the  funds  in  this  section 
be  distributed  for  post-secondary  and 
Johnson-O'Malley  program 
administration  rather  than  by  weighted 
student  units.  Response:  Funds  are 
provided  for  post-secondary  and 
Johnson-O'Malley  operations  under 

S  39.122(b).  Education  offices  are  not 
given  credit  for  student  eru-ollment  in 
any  other  section.  Therefore,  this 
comment  was  not  adopted. 

8.  Two  commentors  requested  the 
establishment  and  funding  of  a  new 
education  office  for  the  Nevada  tribes. 
Response:  This  section  is  only  a  fund 
distribution  formula  and  such  a  request 
is  beyond  the  scope  of  this  part. 

9.  Two  commentors  requested  that  the 
Bureau  increase  available  funds  for 
distribution  under  this  part.  Another 
commentor  recommended  developing  a 
formula  to  generate  funds  rather  than 
distribute  them.  Response:  This  formula 
is  only  for  fund  distribution  and  such 
requests  are  beyond  the  scope  of  this 
part.  The  nature  of  the  Federal  budget 
process  precludes  the  use  of  the  formula 
to  generate  funds,  since  only  a  specified 
amount  of  funds  are  available  for  the 
funding  of  agency  and  area  education 
offices. 

10.  One  commentor  suggested 
changing  the  CFR  to  allow  agency 
education  offices  to  administer  off- 
reservation  boarding  schools.  Response: 
Such  a  request  requires  a  legislative 
change  and  is  beyond  the  scope  of  this 
part. 

11.  One  commentor  suggested  using 
the  number  of  contracts  in  each  office  in 
establishing  the  formula.  Response:  Tlie 
number  of  contract  schools  is 
considered  in  the  formula.  The  number 
of  other  contracts  is  not  considered  as  it 
Is  too  easily  manipulated.  It  is  felt  that 
the  2  percent  allowed  for  administration 
of  Johnson-O'Malley,  higher  education 
and  adult  education  is  adequate  for 
contract  administration  at  all  affected 
offices. 

12.  One  commentor  recommended 
publishing  the  formula  as  part  of  25  CFR 
part  32.  Response:  Part  32  is  concerned 
with  policies  on  Indian  education.  ITiis 
rule  replaces  an  existing  part  of  part  39, 
which  is  the  only  part  which  is 
concerned  with  funds  distribution  for 


education  programs.  Therefo 
is  the  appropriate  part  for  thi 

The  Department  of  the  Intt 
determined  that  this  is  not  a 
under  E.0. 12291  because  on 
number  of  individuals  will  tx 
and  the  action  proposed  will 
significant  gross  annual  effec 
economy. 

The  Department  of  the  Inti 
determined  that  this  rule  wil 
significant  economic  impact 
substantial  number  of  small 
within  the  meaning  of  the  Re 
Flexibihty  Act  (5  U.S.C.  601  ( 
because  of  the  limited  applic 
stated  above. 

The  Department  of  the  Inti 
determined  that  this  rule  is  r 
Federal  action  significanUy  t 
quality  of  the  human  enviror 
that  neither  an  environmenti 
assessment  nor  an  environm 
impact  statement  is  required 

List  of  Subjects  in  25  CFR  Ps 

Elementary  and  secondarj 
Government  contracts,  Gran 
programs — education.  Grant 
Indians,  Indians — education, 

For  the  reasons  set  out  in  I 
preamble,  part  39  of  subchaf 
chapter  I  of  tide  25  of  the  Co 
Federal  Regulations  is  revise 
forth  below. 

PART  39— INDIAN  SCHOOI 
EQUALIZATION  PROGRAM 

1.  The  authority  citation  fo 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  13;  25  U.S 

2.  Subpart  J  is  revised  to  re 
follows: 
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education  office  is  far  less  for  contract 
and  grant  schools  than  for  Bureau- 
operated  schools.  For  example,  the 
education  office  is  responsible  for 
contract  monitoring  for  contract  schools 
and  review  of  the  annual  audit  and 
progress  report  for  grant  schools. 
Therefore,  a  lesser  weight  for  contract 
and  grant  schools  is  appropriate. 

7.  (Section  39.122(d))  One  commentor 
suggested  that  the  funds  in  this  section 
be  distributed  for  post-secondary  and 
Johnson-O'Malley  program 
administration  rather  than  by  weighted 
student  units.  Response:  Funds  are 
provided  for  post-secondary  and 
Johnson-O'Malley  operations  under 

S  3g.l22(b).  Education  offices  are  not 
given  credit  for  student  enrollment  in 
any  other  section.  Therefore,  this 
comment  was  not  adopted. 

8.  Two  commentors  requested  the 
establishment  and  funding  of  a  new 
education  office  for  the  Nevada  tribes. 
Response:  This  section  is  only  a  fund 
distribution  formula  and  such  a  request 
is  beyond  the  scope  of  this  part. 

9.  Two  commentors  requested  that  the 
Bureau  increase  available  funds  for 
distribution  under  this  part.  Another 
commentor  recommended  developing  a 
formula  to  generate  funds  rather  than 
distribute  them.  Response:  This  formula 
is  only  for  fund  distribution  and  such 
requests  are  beyond  the  scope  of  this 
part.  The  nature  of  the  Federal  budget 
process  precludes  the  use  of  the  formula 
to  generate  funds,  since  only  a  specified 
amount  of  funds  are  available  for  the 
funding  of  agency  and  area  education 
offices. 

10.  One  commentor  suggested 
changing  the  CFR  to  allow  agency 
education  offices  to  administer  off- 
reservation  boarding  schools.  Response: 
Such  a  request  requires  a  legislative 
change  and  is  beyond  the  scope  of  this 
part. 

11.  One  commentor  suggested  using 
the  number  of  contracts  in  each  office  in 
establishing  the  formula.  Response:  The 
number  of  contract  schools  is 
considered  in  the  formula.  The  number 
of  other  contracts  is  not  considered  as  it 
is  too  easily  manipulated.  It  is  felt  that 
the  2  percent  allowed  for  administration 
of  Johnson-O'Malley,  higher  education 
and  adult  education  is  adequate  for 
contract  administration  at  all  affected 
offices. 

12.  One  commentor  recommended 
publishing  the  formula  as  part  of  25  CFR 
part  32.  Response:  Part  32  is  concerned 
with  policies  on  Indian  education.  TTiis 
rule  replaces  an  existing  part  of  part  39. 
which  is  the  only  part  which  is 
concerned  with  funds  distribution  for 


education  programs.  Therefore,  part  39 
is  the  appropriate  part  for  these  rules. 

The  Department  of  the  Interior  has 
determined  that  this  is  not  a  major  rule 
under  E.0. 12291  because  only  a  limited 
number  of  individuals  will  be  affected 
and  the  action  proposed  will  not  have  a 
significant  gross  annual  effect  on  the 
economy. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.) 
because  of  the  limited  applicability  as 
stated  above. 

The  Department  of  the  Interior  has 
determined  that  this  nde  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

List  of  Subjects  in  25  CFR  Part  39 

Elementary  and  secondary  education. 
Government  contracts.  Grant 
programs— education.  Grant  programs — 
Indians,  Indians — education,  Schools. 

For  the  reasons  set  out  in  the 
preamble,  part  39  of  subchapter  E  of 
chapter  I  of  title  25  of  the  Code  of 
Federal  Regulations  is  revised  as  set 
forth  below. 

PART  39— INDIAN  SCHOOL 
EQUALIZATION  PROGRAM 

1.  The  authority  citation  for  part  39  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  13;  25  U.S.C  2008. 

2.  Subpart  J  is  revised  to  read  as 
follows: 


Subpart  J— Admlnlttratlw  Cost  Formula 

Sec. 

39.120  Purpose  and  scope. 

39.121  Definitions. 

39.122  Allotment  of  education 
administrative  funds. 

39.123  Allotment  exception  for  FY  1991. 

Subpart  J— Administrative  Cost 
Formula 

§  39.120    PurpoM  and  scope. 

The  purpose  of  this  subpart  is  to 
provide  funds  at  the  agency  and  area 
education  offices  for  FY  1991  and  future 
years  for  administration  of  all  Bureau  of 
Indian  Affairs  education  functions, 
including  but  not  limited  to  school 
operations,  continuing  education,  early 
childhood  education,  post-secondary 
education  and  Johnson-O'Malley 
Programs. 

$39,121    Dtftnmont. 

(a)  Agency  Education  Office  means  a 
field  office  of  the  Office  of  Indian 
Education  Programs  providing 
administrative  direction  and  supervision 
to  one  or  more  Bureau-operated  schools 
as  well  as  being  responsible  for  all  other 
education  functions  serving  tribes 
within  that  agency's  jurisdiction. 

(b)  Area  Education  Office  means  a 
field  office  of  the  Office  of  Indian 
Education  Programs  responsible  for  all 
education  functions  serving  tribes  not 
serviced  by  an  agency  education  office 
an  in  some  cases  providing 
administrative  direction  to  one  or  more 
off-reservation  boarding  schools  not 
under  an  agency  education  office. 

S  39.122    Allotment  of  sducation 
administrative  funds. 

The  total  annual  budget  for  agencies/ 
areas  shall  be  allotted  to  the  Director 
and  through  him/her  to  agency  and  area 
education  offices.  This  total  budget  shall 


be  distributed  to  the  various  agency  and 
area  education  offices  as  follows: 

(a)  Each  agency  or  area  education 
office  as  defined  above  shall  receive  a 
base  amount  of  $50,000  for  basic 
administrative  costs;  and 

(b)  Each  agency  or  area  education 
office  as  defined  above  shall  receive  an 
amount  under  these  funds  equal  to  two 
percent  of  the  total  higher  education, 
Johnson-O'Malley  and  adult  education 
funds  administered  by  each  office, 
except  that  the  Navajo  Agencies  are 
restricted  to  a  maximum  of  $50,000  for 
administering  the  Johnson-O'Malley  and 
higher  education  programs;  and 

(c)  Eighty  percent  of  the  remaining 
funds  shall  be  distributed 
proportionately  based  on  the  number  of 
schools  operated  under  the  jurisdiction 
of  each  agency  or  area  education  office, 
with  Bureau-operated  schools  counting 
as  1  and  contract/grant  schools  counting 
as  0.6;  and 

(d)  The  remaining  twenty  percent 
shall  be  distributed  proportionately 
based  on  the  total  weighted  student 
units  generated  by  all  schools  under  the 
jurisdiction  of  each  agency  or  area 
education  office. 

§39.123    Allotment  exception  for  FY  1991. 

For  FY  1991  only,  the  Director  may 
reserve  an  amount  equal  to  no  more 
than  one  half  of  the  funds  received  in  FY 

1990  by  those  offices  to  be  closed  in  FY 

1991  to  cover  severance  pay  costs,  lump 
sum  leave  payments  and  relocation 
costs  for  those  individuals  affected  by 
the  closures.  Any  balance  uncommitted 
by  March  31, 1991,  shall  be  distributed 
in  accordance  with  the  formula  in 
39.122. 

Eddie  F.  Brown, 

Assistant  Secretary.  Indian  Affairs. 

(FR  Doc.  91-17747  Filed  7-25-81;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Procurement,  Assistance 
and  Program  Management 

10  CFR  Part  707 

Worl(place  Substance  Abuse 
Programs  at  DOE  Facilities 

aqency:  Department  of  Energy. 

action:  Notice  of  cancellation  of  public 
hearing  in  Albuquerque,  MM. 

summary:  On  July  3, 1991,  the 
Department  of  Energy  (DOE)  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  and  public  hearing, 
together  with  a  request  for  public 
comments.  The  rulemaking  proposed  to 
add  a  new  part  707  to  title  10,  Code  of 
Federal  Regulations,  dealing  with 
workplace  substance  abuse  programs  at 
DOE  facilities.  (56  FR  30644.)  That 
pubhcation  contained  a  notice  of  two 
public  hearings  to  be  held  on  the 
rulemaking,  one  in  Washington,  DC,  on 
July  29, 1991.  and  one  in  Albuquerque, 
New  Mexico,  on  July  31, 1991,  "unless 
there  are  not  a  sufHcient  number  of 
advance  requests  to  present  views,  in 


which  event  a  hearing  will  be 
cancelled."  DOE  received  requests  to 
appear  at  the  hearings  and  present 
views  before  and  up  to  4:30  p.m.  on 
Friday.  July  19. 1991,  as  provided  in  the 
notice.  When  the  period  for  receiving 
requests  to  appear  at  the  hearings 
expired,  only  two  requests  to  appear  at 
the  hearing  in  Albuquerque  had  been 
received.  DOE  does  not  consider  this  to 
be  "a  sufficient  number  of  advance 
requests"  to  justify  the  expense  of 
holding  a  second  hearing  in 
Albuquerque  after  the  hearing  in 
Washington.  Those  persons  who 
requested  to  appear  at  the  Albuquerque 
hearing  are  invited  to  attend  the 
Washington  hearing,  or  to  submit  their 
written  comments.  Written  public 
comments  shall,  of  course,  continue  to 
be  received  up  until  September  3, 1991, 
the  date  originally  specified  in  the  notice 
of  proposed  rulemaking.  For  further 
information,  see  the  original  notice. 

DATES:  Written  comments  must  be 
received  by  September  3. 1991.  as 
provided  in  the  original  notice.  Six 
copies  of  all  comments  should  be 
provided.  A  public  hearing  will  be  held 
in  the  Forrestal  Building.  Room  GJ-015. 


1000  Independence  Avenue  SW.. 
Washington,  DC,  on  Monday,  July  29, 
1991,  beginning  at  9  a.m.,  e.d.t.,  and 
concluding  at  4:30  p.m..  e.d.t..  or  when 
all  persons  present  who  have  given 
proper  and  timely  notice  of  their 
intention  to  present  views  have  done  so, 
whichever  is  sooner,  also  as  provided  in 
the  original  notice. 

ADDRESSES:  Written  comments  are  to  be 
submitted  to:  Director,  Office  of 
Contractor  Human  Resource 
Management,  Department  of  Energy, 
Washington.  DC  20585.  The  public 
hearing  will  be  held  at  the  location  given 
in  the  above  paragraph. 

FOR  FURTHER  INFORMATION  CONTACT: 

Juanita  E.  Smith  or  Armin  Behr  at  (202) 
566-9023  (FTS  896-9023). 

For  the  foregoing  reasons,  the  public 
hearing  on  proposed  10  CFR  part  707,  set 
for  Albuquerque.  New  Mexico,  on  July 
31, 1991,  is  hereby  cancelled. 

Washington,  DC. 

Dated:  July  23, 1991. 
Bflrton  J.  Rotli, 

Deputy  Director.  Office  of  Procurement, 
Assistance  and  Program  Management 
(FR  Doc.  91-17881  Filed  7-25-81;  8:45  amj 
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1000  Independence  Avenue  SW.. 
Washington.  DC,  on  Monday.  July  29, 
1991,  beginning  at  9  a.m.,  e.d.t.,  and 
concluding  at  4:30  p.m.,  e.d.t.,  or  when 
all  persons  present  who  have  given 
proper  and  timely  notice  of  their 
intention  to  present  views  have  done  so, 
whichever  is  sooner,  also  as  provided  in 
the  original  notice. 

ADDRESSES:  Written  comments  are  to  be 
submitted  to:  Director,  Office  of 
Contractor  Human  Resource 
Management,  Department  of  Energy, 
Washington,  DC  20585.  The  public 
hearing  will  be  held  at  the  location  given 
In  the  above  paragraph. 

FOR  FURTHER  INFORMATION  CONTACT: 

Juanita  E.  Smith  or  Armin  Behr  at  (202) 
586-9023  (FTS  896-9023). 

For  the  foregoing  reasons,  the  public 
hearing  on  proposed  10  CFR  part  707,  set 
for  Albuquerque.  New  Mexico,  on  July 
31, 1991,  is  hereby  cancelled. 

Washington.  DC. 

Dated:  July  23, 1991. 
Barton  J.  Roth, 

Deputy  Director.  Office  of  Procurement, 
Assistance  and  Program  Management. 
[FR  Doc.  91-17881  Filed  7-25-91;  8:45  am] 
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Proclamatioii  6317  of  July  24.  1991 
Women's  Equality  Day,  1991 


By  the  PresideDt  of  the  United  States  of  America 
A  Proclamation 

Each  August  26  we  commemorate  the  ratification  of  the  19th  Amendment  to 
our  Constitution.  This  Amendment  guaranteed  for  women  the  right  to  vote  and 
gave  them  an  equal  voice  in  our  Nation's  system  of  self-government.  Passed 
by  the  Congress  in  June  of  1919,  the  proposed  Amendment  was  ratified  by  the 
Tennessee  Legislature  on  August  18, 1920,  and  declared  part  of  our  Constitu- 
tion on  August  26. 

Although  the  woman's  suffi-age  movement  had  gained  ground  in  preceding 
years,  and  although  women  already  enjoyed  the  right  to  vote  in  some  States, 
the  contributions  of  women  during  Worid  War  I  contributed  significantly  to 
gathering  the  force  of  puWic  opinion  behind  the  proposed  19th  Amendment  to 
our  Constitution.  President  Woodrow  Wilson  noted  that  the  services  of 
women  during  the  war  were  "of  the  most  signal  usefuhiess  and  distinction. 
The  war  could  not  have  been  fought  without  them,  or  its  sacrifices  endured." 
The  achievements  of  women  during  that  epic  conflict  underscored  not  only 
their  desire  but  also  their  abiUty  to  act  as  full  and  equal  partners  in  the  life  of 
our  country. 

Since  the  adoption  of  the  19th  Amendment,  as  more  and  more  legal  and 
attitudinal  barriers  to  their  advancement  have  fallen,  women  have  entered 
positions  of  leadership  and  responsibility  in  virtually  every  field  of  endeavor. 
For  example,  today  women  are  not  only  providing  support  for  our  Nation's 
military  personnel  but  also  serving  as  members  of  the  Armed  Forces  them- 
selves. Through  the  workplace,  through  the  ballot  box,  and,  as  ever,  through 
their  families  and  their  communities,  women  are  helping  to  shape  America's 
fiitiu'e. 

The  anniversary  of  the  ratification  of  the  19th  Amendment  reminds  us  of  our 
obligation  to  ensure  that  every  individual  has  the  opportimity  to  participate 
fully  in  the  social,  poHtical,  and  economic  life  of  our  country.  It  also  under- 
scores the  importance  of  having  the  right  to  vote  and  of  faithfully  exercising 
that  right,  so  that  this  Nation  might  always  be  true  to  the  ideals  enshrined  in 
our  Constitution  and  Declaration  of  Independence. 

NOW,  THEREFORE.  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  August  26, 1991,  as  Women's  EquaHty 
Day.  I  invite  all  Americans  to  observe  this  day  with  appropriate  programs, 
ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  here»mto  set  my  hand  this  twenty-fourth  day 
of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


[FR  Doc.  91-ini43 
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Executive  Order  12770  of  July  25,  1991 

Metric  Usage  in  Federal  Government  Programs 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  Umted  States  of  America,  including  the  Metric  Conversion  Act  of  1975. 
Public  Law  94-168  (15  U.S.C.  205a  et  seg.)  ("the  Metric  Conversion  Act"),  as 
™"i^2,.  ^^^^^°"  "^  °^  *^  Omnibus  Trade  and  Competitiveness  Act  of 
1988.  Public  Uw  10(M18  ("the  Trade  and  Competitiveness  Act"),  and  in  order 
to  implenient  the  congressional  designation  of  the  metric  system  of  measure- 
ment as  the  preferred  system  of  weights  and  measures  for  United  States  trade 
and  commerce,  it  is  hereby  ordered  as  follows: 

SecUon  1.  Coordination  by  the  Department  of  Commerce,  (a)  The  Secretary  of 
Commerce  (  Secretary")  is  designated  to  direct  and  coordinate  efforts  by 
federal  departments  and  agencies  to  implement  Government  metric  usage  in 
accordance  with  section  3  of  the  Metric  Conversion  Act  (15  U.S.C.  205b)  as 
amended  by  secUon  5164(b)  of  the  Trade  and  CompeUtiveness  Act 

(b)  In  furtherance  of  his  duties  under  this  order,  the  Secretary  is  authorized: 

(1)  to  charter  an  Interagency  Council  on  Metric  Policy  ("ICMP").  which  will 
assist  the  Secretary  in  coordinating  Federal  Government-wide  implementation 
of  this  order.  Conflicts  and  questions  regarding  implementation  of  this  order 
shall  be  resolved  by  the  ICMP.  The  Secretary  may  establish  such  subcommit- 
tees and  subchairs  within  this  Council  as  may  be  necessary  to  carry  out  the 
purposes  of  this  order. 

(2)  to  form  such  advisory  committees  representing  other  interests,  including 
State  and  local  governments  and  the  business  community,  as  may  be  neces- 
sary to  achieve  the  maximum  beneficial  effects  of  this  order;  and 

(3)  to  issue  guidelines,  to  promulgate  rules  and  regulations,  and  to  take  such 
actions  as  may  be  necessary  to  carry  out  tiie  purposes  of  this  order.  Regula- 
tions promulgated  by  the  Secretary  shall  function  as  policy  guidelines  for 
other  agencies  and  departments. 

(c)  The  Secretary  shall  report  to  the  President  annually  regarding  the  progress 
made  in  implementing  this  order.  The  report  shall  include: 

(1)  an  assessment  of  progress  made  by  individual  Federal  agencies  towards 
implementing  the  purposes  underiying  this  orden 

(2)  an  assessment  of  the  effect  that  this  order  has  had  on  achieving  the 
national  goal  of  establishing  the  metiic  system  as  the  preferred  system  of 
weights  and  measures  for  United  States  trade  and  commerce;  and 

(3)  on  October  1, 1992.  any  recommendations  which  the  Secretary  may  have 
for  additional  measures,  including  proposed  legislation,  needed  to  achieve  the 
full  economic  benefits  of  metric  usage. 

Sec.  2.  Department  and  Agency  Responsibilities.  All  executive  branch  depart- 
ments and  agencies  of  the  United  States  Government  are  directed  to  take  all 
appropriate  measures  within  their  authority  to  carry  out  the  provisions  jf  this 
order.  Consistent  with  this  mission,  the  head  of  each  executive  department 
and  agency  shall: 

(a)  use,  to  the  extent  economically  feasible  by  September  30.  1992.  or  by 
such  other  date  or  dates  established  by  the  department  or  agency  in  consulta- 
tion with  the  Secretary  of  Commerce,  the  mebnc  system  of  measurement  in 
Federal  Government  procurements,  grants,  and  other  business-related  activi- 
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ties.  Other  business-related  activities  include  all  use  of  measurement  units  in 
agency  programs  and  functions  related  to  trade,  industry,  and  commerce. 

(1)  Metric  usage  shall  not  be  required  to  the  extent  that  such  use  is  impractical 
or  is  likely  to  cause  significant  inefficiencies  or  loss  of  markets  to  United 
States  firms. 

(2]  Heads  of  departments  and  agencies  shall  establish  an  effective  process  for 
a  policy-level  and  program-level  review  of  proposed  exceptions  to  metric 
usage.  Appropriate  information  about  exceptions  granted  shall  be  included  in 
the  agency  annual  report  along  with  recommendations  for  actions  to  enable 
future  metric  usage. 

(b)  seek  out  ways  to  increase  understanding  of  the  metric  system  of 
measurement  through  educational  information  and  guidance  and  in  Govern- 
ment publications.  The  transition  to  use  of  metric  units  in  Government  publi- 
cations should  be  made  as  publications  are  revised  on  normal  schedules  or 
new  publications  are  developed,  or  as  metric  publications  are  required  in 
support  of  metric  usage  pursuant  to  paragraph  (a)  of  this  section. 

(c)  seek  the  appropriate  aid,  assistance,  and  cooperation  of  other  affected 
parties,  including  other  Federal,  State,  and  local  agencies  and  the  private 
sector,  in  implementing  this  order.  Appropriate  use  shall  be  made  of  govern- 
mental, trade,  professional,  and  private  sector  metric  coordinating  groups  to 
secure  the  maximum  benefits  of  this  order  through  proper  communication 
among  affected  sectors. 

(d)  formulate  metric  transition  plans  for  the  department  or  agency  which 
shall  incorporate  the  requirements  of  the  Metric  Conversion  Act  and  this 
order,  and  which  shall  be  approved  by  the  department  or  agency  head  and  be 
in  effect  by  November  30, 1991.  Copies  of  approved  plans  shall  be  forwarded 
to  the  Secretary  of  Commerce.  Such  metric  transition  plans  shall  specify, 
among  other  things: 

(1)  the  total  scope  of  the  metric  transition  task  for  that  department  or  agency, 
including  Hrm  dates  for  all  metric  accomplishment  milestones  for  the  current 
and  subsequent  Hscal  year; 

(2)  plans  of  the  department  or  agency  for  specific  initiatives  to  enhance 
cooperation  with  industry,  especially  small  business,  as  it  voluntarily  converts 
to  the  metric  system,  and  with  all  affected  parties  in  undertaking  the  require- 
ments of  paragraph  (a)  of  this  section;  and 

(3)  specific  steps  and  associated  schedules  through  which  the  department  or 
agency  will  seek  to  increase  understanding  of  the  metric  system  through 
educational  information  and  guidance,  and  in  department  or  agency  publica- 
tions. 

(e)  designate  a  senior-level  official  as  the  Metric  Executive  for  the  depart- 
ment or  agency  to  assist  the  head  of  each  executive  department  or  agency  in 
implementing  this  order.  The  responsibilities  of  the  Metric  Executive  shall 
include,  but  not  be  limited  to: 

(1)  acting  as  the  department's  or  agency's  policy-level  representative  to  the 
ICMP  and  as  a  liaison  with  other  government  agencies  and  private  sector 
groups:' 

(2)  management  oversight  of  department  or  agency  outreach  and  response  to 
inquiries  and  questions  from  affected  parties  during  the  transition  to  metric 
system  usage;  and 

(3)  management  oversight  of  preparation  of  the  department's  or  agency's 
metric  transition  plans  and  progress  reports,  including  the  Annual  Metric 
Report  required  by  15  U.S.C.  205j  and  0MB  Circular  A-11. 

(4)  preparation  by  June  30,  1992,  of  an  assessment  of  agency  progress  and 
problems,  together  with  recommendations  for  steps  to  assure  successful  imple- 
mentation of  the  Metric  Conversion  Act.  The  assessment  and  recommenda- 
tions shall  be  approved  by  the  head  of  the  department  or  agency  and  provided 
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to  the  Secretary  by  June  30,  1992,  for  inclusion  in  the  Secretary's  October  1, 
1992,  report  on  implementation  of  this  order. 

Sec.  3.  Application  of  Resources.  The  head  of  each  executive  department  and 
agency  shall  be  responsible  for  implementing  and  applying  the  necessary 
resources  to  accomplish  the  goals  set  forth  in  the  Metric  Conversion  Act  and 
this  order. 

Sec.  4.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  executive  branch  and  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural,  enforceable  at  law  by  a  party  against  the 
United  States,  its  agencies,  its  officers,  or  any  other  person. 


[FR  Doc.  91-18028 
Filed  7-26-ei:  3M  pm] 
Billing  code  S19S-01-M 


THE  WHITE  HOUSE, 
July  25.  1991. 


^^ 


versight  of  preparation  of  the  department's  or  agency's 
>lans  and  progress  reports,  including  the  Annual  Metric 
15  U.S.C.  205j  and  OMB  Circular  A-11. 

June  30,  1992,  of  an  assessment  of  agency  progress  and 
with  recommendations  for  steps  to  assure  successful  imple- 
letric  Conversion  Act.  The  assessment  and  recommenda- 
)ved  by  the  head  of  the  department  or  agency  and  provided 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

WSSK. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207, 220, 221  and  224 

[Regulation*  Q,  T,  U  and  X] 

Sacuritie*  Cradit  Tranaactiona;  Uat  of 
MarglnaMa  OTC  Stocka;  Uat  of 
Foraign  Margin  Stocka 

July  23, 1991. 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Final  rule;  determination  of 

applicability  of  regulations. 


summary:  The  Ust  of  Marginable  OTC 
Stocks  (OTC  List)  is  comprised  of  stocks 
traded  over-the-counter  (OTC)  in  the 
United  States  that  have  been 
determined  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  to  be 
subject  to  the  margin  requirements 
under  certain  Federal  Reserve 
regulations.  The  List  of  Foreign  Margin 
Stocks  (Foreign  List)  represents  foreign 
equity  securities  that  have  met  the 
Board's  eligibility  criteria  under 
Regulation  T.  The  OTC  List  and  the 
Foreign  List  are  published  four  times  a 
year  by  the  Board.  This  document  sets 
forth  additions  to  or  deletions  from  the 
previous  OTC  List  and  additions  to  the 
previous  Foreign  List.  Both  Lists  were 
published  on  April  29. 1991  (56  FR  19547) 
and  effective  on  May  13, 1991. 
EFFECTIVE  DATE:  August  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT! 
Peggy  Wolffrum,  Securities  Regulation 
Analyst,  Division  of  Banking 
Supervision  and  Regulation  (202)  452- 
2781,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
For  the  hearing  impaired  only,  contact 
Dorothea  Thompson. 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-^544. 
SUPPLEMENTARY  INFORMATION:  Listed 
below  are  additions  to  or  deletions  from 
the  OTC  List.  This  supersedes  the  last 


OTC  List  which  was  effective  May  13. 
1991.  Additions  and  deletions  to  the 
OTC  List  were  last  published  on  April 
29, 1991  (56  FR  19547).  A  copy  of  the 
complete  OTC  Ust  is  available  from  the 
Federal  Reserve  Banks. 

The  OTC  List  includes  those  stocks 
that  meet  the  criteria  in  Regulations  G,  T 
and  U  (12  CFR  parts  207,  220  and  221, 
respectively).  This  determination  also 
affects  the  applicability  of  Regulation  X 
(12  CFR  part  224).  These  stocks  have  the 
degree  of  national  investor  interest,  the 
depth  and  breadth  of  market,  and  the 
availability  of  Information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exchange-traded  securities.  The  OTC 
List  also  includes  any  OTC  stock 
designated  under  a  Securities  and 
Exchange  Commission  (SEC)  rule  as 
•  qualified  for  trading  in  the  national 
market  system  (NMS  security). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stocks  are  available 
at  the  Board  and  the  SEC  and  will  be 
Incorporated  into  the  Board's  next 
quarterly  publication  of  the  OTC  List. 

The  second  group  of  securities 
represents  additions  to  the  Board's 
Foreign  List,  which  was  last  published 
April  29. 1991  (56  FR  19547)  and  effective 
May  13. 1991.  There  are  no  deletions  to 
the  Foreign  List.  Stocks  on  the  Foreign 
List  are  eligible  for  margin  treatment  at 
broker-dealers  pursuant  to  a  1990 
amendment  to  Regulation  T  (12  CFR  part 
220).  The  Foreign  List  includes  those 
stocks  that  meet  the  criteria  in 
Regulation  T  and  are  eligible  for  margin 
at  broker-dealers  on  the  same  basis  as 
domestic  margin  securities.  A  copy  of 
the  complete  Foreign  List  is  available 
from  the  Federal  Reserve  Banks. 

Public  Comment  and  Deferred  Effective 
Date 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Usts 
specified  in  12  CFR  207.6  (a)  and  (b). 
220.17  (a),  (b).  (c)  and  (d).  and  S  221.7  (a) 
and  (b).  No  additional  useful 


Information  would  be  gained  by  public 
participation.  The  full  requirements  of  5 
U.S.C.  553  with  respect  to  deferred 
effective  date  have  not  been  followed  in 
connection  with  the  issuance  of  this 
amendment  because  the  Board  finds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  based  in  whole  or  in  part  upon 
the  composition  of  these  Lists  as  soon  as 
possible.  The  Board  has  responded  to  a 
request  by  the  public  and  allowed  a 
two-week  delay  before  the  Lists  are 
effective. 

List  of  Subjects 

12  CFR  Part  207 

Banks,  Banking.  Credit.  Federal 
Reserve  System,  Margin.  Margin 
requirements.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements,  Securities. 

12  CFR  Part  220 

Banks.  Banking.  Brokers.  Credit 
Federal  Reserve  System.  Margin.  Margin 
requirements.  Investinents,  National    ^ 
Market  System  (NMS  Security). 
Reporting  and  recordkeeping 
requirements,  Securities. 

12  CFR  Part  221 

Banks,  Banking,  Credit,  Federal 
Reserve  System,  Margin,  Margin 
requirements.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  224 

Banks,  Banking.  Borrowers,  Credit 
Federal  Reserve  System,  Margin,  Margin 
requirements,  Reporting  and 
recordkeeping  requirements.  Securities. 

Accordingly,  pursuant  to  the  authority 
of  sections  7  and  23  of  the  Securities 
Exchange  Act  of  1934.  as  amended  (15 
U.S.C.  78g  and  78w),  and  in  accordance 
with  12  CFR  207.2(k)  and  207.6(c) 
(Regulation  G).  12  CFR  220.2(u)  and 
220.17(e)  (Regulation  T).  and  12  CFR 
221.2(j)  and  221.7(c)  (Regulation  U). 
there  is  set  forth  below  a  listing  of 
deletions  from  and  additions  to  the  OTC 
List  and  additions  to  the  Foreign  List 

Deletions  From  the  List  of  Marginable 
OTC  Stocks 

Stocks  Removed  for  Failing  Continued 
Listing  Requirements 

Alcide  Corporation 
$.01  par  common 
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Algorex  Corporation 

$.01  par  common 
Alloy  Computer  Products,  Inc. 

$.01  par  common 
Amoskeag  Bank  Shares,  Inc. 

$1.00  par  common 
Astrocom  Corporalkn 

$.10  par  common 
Barry  Blau  &  Partners,  Inc. 

$.01  par  common 
BeU.  W.  &  Co..  Ina 
$.10  par  common 
Biogen,  Inc. 
$.01  par  convertible,  exchangeable 
preferred 
CF  &  I  Steel  Corporation 

SSJ3Q  par  common 
Citizens  Grcrwth  Properties 

$1.00  par  shares  of  beneficial  interest 
Coca-Cola  Enterprises,  Inc. 

Warrants  (expire  07-10-ffl) 
Duramed  Pharmaceutical,  ina 

$.01  par  common 
E  &  B  Marine  Inc. 

$.01  par  common 
Encore  Computer  Corporation 

$,01  par  common 
Enstar  Gnx^).  Inc.,  The 

$^  par  common 
Famous  Restauremts  Inc. 

$.01  par  common 
Great  AiKrican  Management  & 
Inveatment  Ina 
SM  par  comnuHi 
Healthco  International,  Inc. 

$.05  par  common 
Helian  Health  Group  Inc. 

Warrants  (expire  11-22-92) 
Hemodynamics  Incorporated 

$.01  par  common 
International  Broadcast  Systems  Ina 

Class  A.  $.001  par  common 
Interna tioaal  Broadcasting  Corporation 

tool  par  common 
Isomet  Corporation 
$1.00  par  common 
James  Madison  Limited 

$liX)  par  common 
John  Hanson  Bancorp,  Inc. 

$1.00  par  common 
Metropolitan  Federal  Bank,  a  Savings 
Bank  (Teimessee) 
$1.00  par  common 
Microscience  International  C(Mp. 

No  par  common 
Midwest  Communications  Corporation 

$.01  par  common 
Moto  Photo.  Inc. 
$.01  par  common 
$.01  par  cumtdative.  convertible 

preferred 
Warrants  (expire  11-25-91) 
Mr.  Gasket  Company 

No  par  common 
Normandy  Oil  &  Gas  Company,  Inc. 

$.001  par  common 
Plymoudi  Five  Cents  Savings  Bank 
(Massachusetts! 
$.10  par  common 


Profit  Technology,  Inc. 

$.01  par  common 
Prospect  Park  Financial  Corporation 

$1.00  par  common 
Rax  Restaurants,  Inc. 

$.10  par  common 
Seacoast  Savings  Bank  (New 
Hampshire) 

$1.00  par  common 
Statewide  Bancorp 

$2.50  par  common 
Stratford  American  Corporation 

$JOl  par  common 
Tempest  Technologies.  Inc. 

$.01  par  common 
Twin  Star  Productions,  Inc. 

$.001  par  common 
U.S.  Gold  Corporation 

$.01  par  common 
Unigene  Laboratories,  Inc 

Class  A,  warrants  (expire  06-11-923 
United  Dominion  Realty  Trust 

9%  convertible  snbordinated 
debentures 
Valley  Federal  Savings  ft  Loan 
Association  (CaKfomia) 

No  par  common 
Woricingmcns  Corporation 

$.10  par  common 

Stocks  Removed  for  Listing  oa  a 
National  Securities  Exchange  or  Being 
larohredin  an  Acquisition 

Air  Midwest.  Ina 

No  par  common 
Angeion  Corporation 

$.01  par  common 
Bancorp  Hawaii.  Ina 

$2.00  par  common 
Banks  of  Iowa,  Ina 

No  par  common 
Benton  Oil  and  Gas  Company 

$.01  par  common 
Szmart.  Ina 

$xn.  par  common 
Calgon  Carbon  Corporation 

$j01  par  common 
Coca  Mines  Ina 

$J01  par  common 

Warrants  (expire  05-05-94) 
Continental  Medical  Systems,  Ina 

$j01  par  common 
Critical  Care  America.  Ina 

$.10  par  common 
Dataphaz.  Ina 

$.001  par  common 
Eastchester  Financial  Corporation 

$.01  par  common 
First  Federal  Savings  Bank  (Alabama) 

$.01  par  common 
Hamilton  OU  Corporation 

$.25  par  camnon 
Inbancshares 

No  par  common 
Iowa  Southern  Ina 

S&jOO  par  common 
Mecfical  Management  of  America.  Ina 

$01  pEff  common 
Mission-VaBey  Bancorp  (C^fomiaJ 


Neper  oonuBon 
NAPA  VaHey  Bancorp 

No  par  common 
National  Health  Laboratories 
Incorporated 

$.01  par  conmion 
.  Provena  Foods,  Ina 

No  par  common 
Royalpar  Industries,  Ina 

$01  par  common 

Warrants  (expire  01-20-92) 
Sensormatlc  Electronics  Corporation 

$01  par  common 
Slzzler  Restaurants  International.  Ina 

$SH  par  common 
Southern  Bankshares.  Ina 

$2.50  par  common 
Tocor.  Ina 

Units  (expire  12-31-94) 
United  Bnks  of  Colorado,  Inc. 

$2.50  par  common 
Universal  Health  Service.  Inc.' 

Class  B.  $01  par  common 
US  West  Newvector  Group.  Ina 

Class  A.  no  par  common 
Vitalink  Communications  Corporation 

$.01  par  common 
Vivigen,  Inc. 

$.01  par  common 
Wavetek  Corporation 

$1.00  par  common 

Additions  to  the  List  of  Marginable  OTC 
Stocks 

Advanced  Promotion  Tedmologies.  Inc. 

$.01  par  common 
AES  Corporation.  The 

$01  par  common 
Air-Cure  Environmental.  Inc. 

$.(X)1  par  common 
Alpha  1  Biomedicals.  Inc. 

$.001  par  common 
American  Biodyne,  Inc. 

$01  par  common 
American  Claims  Evaluations,  Inc. 

$01  par  common 
American  Dental  Laser.  Ina 

$01  par  conmion 
Applied  Extrusion  Technologies.  Inc. 

$.01  par  common 
Applied  Immune  Sciences.  Inc. 

$01  par  common 
Artel  Communications  Corporation 
■  Rights  (expire  07-25-91) 
Aspen  Bancshares,  Inc. 

$01  par  common 
Aa  Bon  Pain  Co.,  Ina 

Class  A.  $0001  par  common 
Aura  Systems,  Ina 

SjOOS  par  common 
Automated  Security  (Holdings)  PLC 

American  Depositary  Receipts 
Bertucci's  Inc. 

$.005  par  common 
Bio-Technology  General  Corporatioa 

$01  pcu*  common 
Biomedical  Dynamics  Corporation 

No  par  common 


Bioiirfaaty.  hia 

$.01  par  common 
Brooktree  Corporation 

No  par  common 
BWIP  Holding.  ln& 

Class  A,  $01  par  common 
Calloway's  Nursery,  Ina 

$.01  par  common 
Cambridge  Neuroscience  Re 

$.001  par  common 
CBL  Medical.  Inc. 

$01  par  common 

Warrants  (expire  12-21-93 
Centocor,  Inc. 

Warrants  (expire  12-31-94 

7V*%  convertible  subordin^ 
debentures 
Central  Indiana  Bancorp 

No  par  common 
Century  Medicorp 

No  par  common 
Cephalon.  Ina 

$.01  par  common 
Chemi-Trol  Chemical  Co. 

Nopar  cooimon 
Cherokee  Ina 

$01  par  common 
Chipcom  Corporation 

$02  par  common 
Coastal  Healthcare  Group.  Ir 

$.01  par  common 
Commerce  Clearing  House,  1 

Class  B,  $1.00  per  common 
Cor  Therapeutics,  Inc. 

$.0001  par  common 
Cragin  Financial  Corporatior 

$01  par  common 
Curabve  Technologies  Ina 

$.01  par  common 
Danek  (koup,  bta 

No  par  conuBon 
Devry  Ina 

$01  par  common 
Envoy  Corporation 

$1.00  par  common 
Filene's  Basement  Corporatic 

$01  par  common 
First  Federal  Savings  Bank  oi 
Smyrna 

$1.00  par  common 
First  Team  Sports,  Ina 

$.01  par  common 
Fortis  Corporation 

$0001  par  common 
Franklin  Savings  Badk.  FSB  ( 

Series  A,  no  par  noncumuli 
convertible  preferred 
Future  Now.  Ina.  The 

No  par  common 
Genelabs  Technologies.  Inc. 

No  par  conmion 
Generai  Kinetics  Incorporate 

$25  par  common 
Genesis  Health  Ventures.  Inc 

$.02  par  common 
Glycomed  Incorporated 

No  par  conunoB 
Hancock  Holding  Company 

$3.33  par  common 
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No  par  cominon 
NAPA  VaBey  Bancorp 

No  par  common 
National  Health  Laboratories 
Incorporated 

$.01  par  common 
Provena  Foods,  Inc. 

No  par  common 
Royalpar  Industries.  Ina 

$.01  par  common 

Warrants  (expire  01-20-^) 
Sensormatic  Electronics  Coiponrtion 

$.01  par  common 
Slzzler  Restaurants  International,  Inc. 

$J)1  par  common 
Southern  Bankshares,  laa 

$2.50  par  common 
Tocor.  Inc. 

Units  (expire  12-31-94) 
United  Banks  of  Colorado,  bic 

$2.50  par  common 
Universal  Health  Service.  Inc.- 

Class  B.  $.01  par  common 
US  West  Newvector  Group,  Inc. 

Class  A.  no  par  common 
Vitalink  Communications  Corporation 

$.01  par  common 
Vivigen,  Inc. 

$.01  par  common 
Wavetek  Corporation 

$1.00  par  common 

Additions  to  the  list  of  Margiaable  OTC 
Stocks 

Advanced  Promotion  Tedmologies.  Inc. 

$.01  par  common 
AES  Corporation.  The 

$.01  par  common 
Air-Cure  Environmental.  Inc. 

$.001  par  common 
Alpha  1  Biomedicals,  Inc 

$.001  par  common 
American  Biodyne,  Inc. 

$.01  par  common 
American  Claims  Evaluations.  Ina 

$.01  par  common 
American  Dental  Laser.  Inc. 

$.01  par  conunon 
Applied  Extrusion  Technologies.  Inc. 

$.01  par  common 
Applied  Immune  Sciences.  Inc. 

$.01  par  common 
Artel  Commimications  Corporation 
"  Rights  (expire  07-25-91) 
Aspen  Bancshares,  Inc. 

$jn  parcoounoa 
Au  Bon  Pain  Co..  Ina 

Class  A.  $.0001  par  common 
Aura  Systems,  Ina 

SjOOS  par  common 
Automated  Security  (Holdings)  TIC 

Anerican  Depositary  Receipts 
Bertucci's  Inc. 

$J006  par  common 
Bio-Technology  General  Corporation 

%JOi  pcu*  common 
BiOBtedical  Dynamics  Cofporatioo 

No  par  common 
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Bioplaaty.  Ina 

$.01  par  common 
Brooktree  Corporation 

No  par  common 
BWIP  Holding.  Ina 

Class  A,  $sn  par  common 
Calloway's  Nursery.  Ina 

$.01  par  common 
Cambridge  Neuroscience  Researdu  bia 

$.001  par  common 
CBL  Medical.  Inc. 

$.01  par  common 

Warrants  (expire  12-21-93) 
Centocor,  Inc. 

Warrants  (expire  12-31-94) 

7Wi%  convertible  subordinated 
debentures 
Central  Indiana  Bancorp 

No  par  common 
Century  Medicorp 

No  par  common 
Cephalon,  Ina 

$.01  par  common 
Chemi-Trol  Chemical  Co. 

No  par  common 
Cherokee  Ina 

$sn  par  common 
Chipcom  Corporation 

$.02  par  common 
Coastal  HealtliGare  Group,  Ina 

$.01  par  common 
Commerce  Clearing  House,  Ina 

Class  B,  $1.00  par  common 
Cor  Therapeutics,  Inc. 

$.0001  par  common 
Cragin  Financial  Corporation 

$.01  par  common 
Curabve  Technologies  Ina 

$.01  par  common 
Danek  (koup,  fata 

No  par  conuBon 
Devry  Ina 

$.01  par  common 
Envoy  Corporation 

$1.00  par  common 
Filene's  Basement  Corporation 

$.01  par  common 
First  Federal  Savings  Bank  of  New 
Smyrna 

$1.00  par  common 
First  Team  Sports,  Ina 

Sin  par  common 
Fortis  Corporation 

$XI001  par  comnaon 
Franklin  Savings  Bank,  FSB  (Michigan) 

Series  A,  no  par  noncumulative 
convertible  preferred 
Future  Now,  Ina.  The 

No  par  common 
Genelabs  Technologies.  Inc. 

No  par  common 
Generai  Kinetics  Incorporated 

$.25  par  conmioa 
Genesis  Health  Ventures.  Ina 

$.02  par  common 
Glycomed  incorporated 

No  par  common 
Hancock  Holding  Company 

$3.33  par  common 


Ffi-Lo  Aotomotive.  Ina 

$.01  par  conunim 
Homedco  Gronp.  Ina 

$.01  par  common 
Icos  Corporation 

$J01  pa^  common 
Idexx  Laboratories.  Ina 

$.01  par  common 
IHOP  Corporation 

$.01  par  common 
Immulogic  Pharmaceutical  Corporation 

$.01  par  common 
Integated  Cbcuit  Systems.  Ina 

No  par  common 
Integrated  Health  Services,  Ina 

$.001  par  common 
Interwest  Savings  Bank 

$.20  par  common 
Isis  Pharmaceuticals.  Ina 

$.001  par  common 
Leslie's  Poolmart 

No  par  common 
Liietime  Hoan  Corporation 

$.01  par  common 
Machine  Technology.  Ina 

No  par  common 
Marrow-Tech  Incorporated 

Class  A,  $.01  par  common 
Marsh  Sopermarkets,  Inc. 

Class  B.  no  par  common 
Medarex,  Inc. 

%J01  par  common 

Warrants  (expire  06-19-96) 
Medimmune.  Inc. 

$.01  par  common 
Moorco  International  Inc. 

$.01  par  connnon 
Mylex  Corporation 

$.01  par  common 
OESI  Power  Corporation 

$.01  par  common 
Osteotech.  Ina 

$.01  par  common 
Otra  Securities  Group,  hta 

$.01  par  common 
Outback  Steakhouse.  Ina 

$.01  par  common 
Outlook  Graphics  Corporation 

$.01  par  common 
OW  OfBce  Warehouse.  Inc. 

$.01  par  common 
Penril  Dataconun  Networks.  Inc. 

$J01  par  common 
Platinum  Technology.  Inc.  ' 

$.001  par  common 
Ponder  Industries,  Ina 

$.01  par  common 
Pope  Resources 

Depositary  receipts  representing 
limited  partnership  units 
Professional  Care.  Inc. 

$.02  par  common 
Proteon,  Ina 

$.01  par  common 
Pulse  Engineering,  Ina 

Class  A,  $.01  par  connnon 
Quai-Med.  ina 

$.01  par  common 
Quantum  Health  Resonrcca  fate 


$.01  par  common 
Quarterdeck  Office  System*.  laa 

$.0001  par  common 
Rag  Shops,  Inc. 

$.01  par  common 
Regis  Corporation 

$.05  par  common 
Rehabcare  Corporation 

$ill  par  comnon 
Rentrak  Corporation 

$.061  par  common 
Riddell  Sports  Inc. 

$.01  par  common 
Ross  Systems,  Inc. 

No  par  common 
Scigenics,  Ina 

Units  (expire  05-31-96) 
Shoreline  Financial  Corporation 

$1.00  par  common 
Short  C.A.,  International,  he. 

No  par  common 
Sierra  Semiconductor  Corporation 

No  par  common 
Sierra  Tahoe  Bancorp 

No  par  common 
Software  Spectrum  Inc. 

$.01  par  common 
Staodyn,  Ina 

Warrants  (expire  06-01-03) 
State  Auto  Financial  Corporation 

No  par  common 
State  of  the  Art  Ina 

No  par  common 
Swnrise  Technologies,  ina 

No  par  common 
Tanknology  Environmental,  Ina 

$.01  par  common 
TSI  Corporation 

$.02  par  common 
U.S.  Homecare  Corporation 

$.01  par  common 
U.S.  Long  Distance  Corporation 

$.01  par  common 
United  American  Healthcare 
Corporation 

No  par  common 
Wheatley  TXT  Corporation 

$.01  par  common 
Wisconsin  Central  Transportation 
Corporation 

$in  par  common 
Xyplex,  Ina 

$.01  par  common 

Additions  to  the  List  ofForeiga  Maegia 
Stocks 


Aoyama  Trading 

Y  50  par  common 
Chubtt  Electric 

Y  500  par  common 
Daiei,  Inc.,  The 

¥  50  par  common 
Daiwa  Kosho  Lease  Co.  Ltd. 

Y  50  par  common 
Hihon  Unisys.  Ltd. 

Y  50  par  conwnoo 
Iwatani  Intemationel  Corp. 

y  50  par  caounon 
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Japan  Airlines  Co..  Ltd. 

Y  50  par  common 
Joshin  Denki  Co.,  Ltd. 

Y  50  par  common 
Komori  Corporation 

Y  50  par  common 
Lion  Corporation 

Y  50  par  common 

Long  Term  Credit  Bank  of  Japan.  Ltd. 

Y  50  par  common 

Matsushita  Electric  Industrial  Co..  Ltd. 

Y  5G  par  common 
Mercian  Corporation 

¥  50  par  common 
Nintendo  Co.,  Ltd. 

Y  50  par  common 
Sanrio  Co.,  Ltd. 

Y  50  par  common 
Sega  Enterprises.  Ltd. 

Y  50  par  common 

Sumitomo  Realty  &  Development  Co., 
Ltd. 

¥  50  par  common 
Takasago  Thermal  Engineering  Co. 

¥  50  par  common 
TDK  Corporation 

¥  50  par  common 
Yurtec  Corporation 

¥  50  par  common 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  acting  by 
its  Staff  Director  of  the  Division  of 
Banking  Supervision  and  Regulation 
pursuant  to  delegated  authority  (12  CFR 
265.2(c)(18)).  July  23. 1991. 
William  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  91-17786  Filed  7-2&-91;  8:45  am] 

MLUNG  COOE  6310-01-41 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  602  and  603 
RIN  3052-AA05 

Releasing  Information;  Privacy  Act 
Regulations;  Fees  Imposed  on 
Information  Requests;  Effective  Date 

agency:  Farm  Credit  Administration. 
ACTION:  Notice  of  effective  date. 

summary:  The  Farm  Credit 
Administration  (FCA)  published  final 
regulations  under  parts  602  and  603  on 
June  21. 1991  (56  FR  28474).  The  final 
regulations  amend  12  CFR  parts  602  and 
603  relating  to  the  availability  of  records 
of  the  FCA.  pursuant  to  the  Freedom  of 
Information  Act  of  1986  which 
established  a  new  fee  structure 
governing  the  fees  which  can  be 
imposed  for  providing  information  under 
the  Freedom  of  Information  Act.  The 
final  regulation  also  implements  the 
provisions  of  Executive  Order  12600  by 
providing  predisclosure  notification 


procedures  for  confidential  commercial 
information.  In  accordance  with  12 
U.S.C.  2252.  the  effective  date  of  the 
final  rule  is  30  days  from  the  date  of 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is  July 
29, 1991. 

EFFECTIVE  DATE:  July  29,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  H.  Erickson,  Freedom  of 
Information  Officer,  Office  of 
Congressional  and  Public  Affairs. 
Farm  Credit  Administration.  McLean, 
VA  22102-5090  (703)  883-4113, 
or 

James  M.  Morris.  Senior  Attorney. 
Office  of  General  Counsel.  Farm 
Credit  Administration.  McLean.  VA 
22102-5090  (703)  883-4020,  TDD  (703) 
883-4444. 

12  U.S.C.  2252(a)  (9)  and  (10). 
Dated:  )uly  24. 1991. 

Curtis  M.  Anderson. 

Secretary,  Farm  Credit  Administration  Board. 

(PR  Doc.  91-17955  Filed  7-26-91;  8:45  amj 

BILLING  COOE  STOS-OI-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  701  and  741 

Requirements  for  Insurance  and 
Eligible  Obligations 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

SUMMARY:  This  final  rule  will  require 
any  credit  union  insured  by  the  National 
Credit  Union  Share  Insurance  Fund 
(NCUSIF)  to  receive  approval  from  the 
NCUA  Board  before  either  purchasing  or 
acquiring  certain  loans  or  assuming  or 
receiving  an  assignment  of  certain 
deposits,  shares  or  habilities  of  any 
credit  union  not  insured  by  the  NCUSIF. 
of  any  other  financial-type  institution,  or 
of  any  successor  in  interest  to  either 
such  institution.  NCUSIF-insured  credit 
union  purchases  of  real  estate  loans  and 
student  loans  to  facilitate  packaging  of  a 
pool  for  the  secondary  market,  and 
purchases  of  certain  member  loans,  are 
not  subject  to  the  approval  process.  The 
regulation  on  purchase  of  eligible 
obligations  is  amended  to  refer  to  the 
new  approval  process. 
DATES:  August  28. 1991. 
ADDRESSES:  National  Credit  Union 
Administration,  1776  G  Street.  NW., 
Washington,  DC  20456. 


FOR  FURTHER  INFORMATION  CONTACT: 

Hattie  M.  Ulan,  Associate  General 
Counsel,  Office  of  General  Counsel,  or 
Martin  E.  Conrey.  Staff  Attorney.  Office 
of  General  Counsel,  at  the  above 
address  or  telephone:  (202)  682-9630. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  November  26, 1990.  the  NCUA 
Board  published  a  proposed  rule  on  the 
purchases  of  assets  and  assumpUon  of 
liabilities  from  various  depository 
institutions  and  their  successors  in 
interest.  (See  55  FR  49059.)  The  NCUA 
issued  the  proposed  rule  upon  becoming 
aware  of  several  actual  and  attempted 
transactions  involving  the  purchase  of 
assets  and/or  assumption  of  liabilities 
of  various  depository  institutions 
(including  failed  institutions)  by 
NCUSIF-insured  credit  unions.  Since 
many  institutions  fail  due  to  weaknesses 
in  their  loan  portfolios  or  a  reliance  on 
non-core  deposits.  NCUA  wanted  to 
ensure  protection  of  the  NCUSIF  through 
some  method  of  review  and  approval  of 
these  transactions.  The  proposal  was 
issued  with  a  sixty  day  comment  period. 

B.  Comments 

Seven  comments  were  received.  Two 
were  from  national  credit  union  trade 
groups,  three  from  state  credit  union 
leagues,  one  from  an  FCU  and  one  from 
a  state  credit  union  regulator.  Most  of 
the  commenters  agreed  that  some  form 
of  regulation  or  other  control  was 
necessary  to  protect  credit  unions  and 
ultimately  the  NCUSIF  from  certain 
risky  transactions.  The  principal  issues 
raised  by  the  comments  are  discussed  in 
the  section  below.  The  commenters 
were  split  on  the  desirability  of  the 
proposed  amendment.  Three 
commenters  supported  the  proposal,  but 
offered  certain  suggestions  in  response 
to  questions  raised  in  the  proposed 
amendment.  Three  commenters  felt  the 
proposal  was  overly  broad  and  vague, 
and  also  offered  certain  suggestions  to 
narrow  the  scope  of  the  proposed  rule. 
One  commenter  opposed  the  rule,  but 
suggested  certain  ideas  to  improve  the 
proposal. 

C.  Discussion  and  Authority 

Investment  Assets 

The  proposed  rule  required  that 
federally  insured  credit  unions  receive 
approval  from  the  NCUA  Board  before 
purchasing  or  acquiring  loans  or 
"investment  assets"  or  assuming  or 
receiving  an  assignment  of  deposits, 
shares  or  liabilities  from  specified 
sources.  The  NCUA  solicited  comments 
on  whether  "investment  assets"  in  the 


proposed  {  741.4  should  be 
if  so,  how  it  stMMiki  be  defia 
purpose  of  this  solicitation  ^ 
the  defmituMi  to  attain  a  ba! 
between  aoffideotiy  review 
purchase  of  assets  that  pcei 
the  NCUSIF  and  tfaoee  that 
present  SHch  risk. 

Tiwo  coofHRcnters  Telt  t)Ml 
assets"  should  be  broadly  d 
Inchide  all  iBYestmenta  pen 
federal  credit  unions.  The  N 
believes  that  stich  a  definiti 
overly  breed  and  present  ai 
administrative  burden  both 
NCUA  and  credit  ■nioaa  foi 
investments  that  pose  little 
NCUSIF.  sucli  as  purchases 
States  obligations. 

Four  coouBeaten  stated  t 
"inveetment  aseets"  shoakl 
restrictively.  hy  exduaioD.  ( 
comiiieBter  feU  that  repurch 
agreemeoto  and  transactiop 
corporate  credit  unions  shot 
excluded  from  the  definitiot 
their  ronlhie  and  relativeiy  i 
nature.  Amtkef  commenter 
exdufling  fixed  asset  acquit 
which  are  already  subject  tt 
of  5%  of  shares  and  retainec 
era  701  J6(c).  One  cominen 
that  partidpaticBi  loans  ^>oi 
excluded  from  the  definttioc 
they  are  auii>ect  to  1 701.22 1 
Ruies  and  Regalatioas.  12  C 
However,  tite  NCUA's  loan 
rule  does  not  address  the  sa 
as  does  tUs  final  ruie,  and  fi 
reason  NCUA  believe*  parti 
loans  shoidd  not  be  exempt 
definition  of  loans  for  this  pi 
fourth  ronaiimtei  believed  1 
should  natrowiy  focae  on  in 
posing  real  risk  to  tbe  NCUS 
survey  credit  unions  for  a  Ri 
available  investment  opport 
today's  market  and  then  def 
The  NCUA  requested  precis 
information  in  the  proposed 
sees  no  reason  to  extend  tbc 
period.  The  exchsioa  of  ron 
repurchase  transactions,  coi 
credit  union  transactions  an 
acquisitions  makes  sense.  Si 
probtens  experienced  to  dal 
NCUA  bave  concerned  k>an 
has  dedded  to  Hmtt  the  scof: 
to  k>ans  alone  at  this  time.  U 
necessary,  the  NCUA  wHl  re 
need  to  add  other  assets  req 
approval  at  some  feture  d8t< 
does  note  that  it  will  look  at 
over  form  in  traneections.  ar 
agency's  irttent  that  all  aeqn 
porchases  of  lender/borrowl 
obligatieng  are  intended  to  t 
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FOR  FURTHER  INFORMATION  CONTACT: 

Hattie  M.  Ulan,  Associate  General 
Counsel,  Office  of  General  Counsel,  or 
Martin  E.  Conrey,  Staff  Attorney,  Office 
of  General  Counsel,  at  the  above 
address  or  telephone:  (202)  682-9630. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  November  26, 1990.  the  NCUA 
Board  published  a  proposed  rule  on  the 
purchases  of  assets  and  assumption  of 
liabilities  from  various  depository 
institutions  and  their  successors  in 
interest.  (See  55  FR  49059.)  The  NCUA 
issued  the  proposed  rule  upon  becoming 
aware  of  several  actual  and  attempted 
transactions  involving  the  purchase  of 
assets  and/or  assumption  of  liabilities 
of  various  depository  institutions 
(including  failed  institutions)  by 
NCUSIF-insured  credit  unions.  Since 
many  institutions  fail  due  to  weaknesses 
in  their  loan  portfolios  or  a  reliance  on 
non-core  deposits,  NCUA  wanted  to 
ensure  protection  of  the  NCUSIF  through 
some  method  of  review  and  approval  of 
these  transactions.  The  proposal  was 
issued  with  a  sixty  day  comment  period. 

B.  Comments 

Seven  comments  were  received.  Two 
were  from  national  credit  union  trade 
groups,  three  from  state  credit  union 
leagues,  one  from  an  FCU  and  one  from 
a  state  credit  union  regulator.  Most  of 
the  commenters  agreed  that  some  form 
of  regulation  or  other  control  was 
necessary  to  protect  credit  unions  and 
ultimately  the  NCUSIF  from  certain 
risky  transactions.  The  principal  issues 
raised  by  the  comments  are  discussed  in 
the  section  below.  The  commenters 
were  split  on  the  desirability  of  the 
proposed  amendment.  Three 
commenters  supported  the  proposal,  but 
offered  certain  suggestions  in  response 
to  questions  raised  in  the  proposed 
amendment.  Three  commenters  felt  the 
proposal  was  overly  broad  and  vague, 
and  also  offered  certain  suggestions  to 
narrow  the  scope  of  the  proposed  rule. 
One  commenter  opposed  the  rule,  but 
suggested  certain  ideas  to  improve  the 
proposal. 

C.  Discussion  and  Authority 

Investment  Assets 

The  proposed  rule  required  that 
federally  insured  credit  unions  receive 
approval  from  the  NCUA  Board  before 
purchasing  or  acquiring  loans  or 
"investment  assets"  or  assuming  or 
receiving  an  assignment  of  deposits, 
shares  or  liabilities  from  specified 
sources.  The  NCUA  solicited  comments 
on  whether  "investment  assets"  in  the 


proposed  {  741.4  should  be  defined,  and 
if  so,  kow  it  sbcMiM  be  defined.  The 
purpose  of  this  solicitation  was  to  taBor 
the  deAnitkn  to  attain  a  balance 
between  nSideatly  reviewing  the 
purchaae  of  aueta  that  present  risk  to 
the  NCUSIF  and  those  that  do  not 
present  sadi  risk. 

TWo  covHRentere  Teh  tiMt  '^nresfment 
aesets"  should  be  broadly  defined  to 
inchide  aD  tnyestments  permissible  for 
federal  eredtt  unions.  The  NCUA 
belieres  that  such  a  definition  would  be 
overly  breed  and  present  an 
administrative  burden  both  upon  the 
NCUA  and  credit  aaioQa  for  many 
investments  that  pose  little  risk  to  the 
NCUSIF,  such  as  purchases  of  United 
States  oUigaboos. 

Four  coauBentefs  stated  that 
"inveetment  aeeeU"  shoeld  be  defined 
restrictiveiy.  by  exduaion.  Obe 
comraeoter  feU  thai  repurchase 
agreements  and  transections  with 
corporate  credit  unions  shoeid  be 
exdaded  froas  te  dcfinitioa  because  of 
their  ronline  and  relatively  risk  free 
nature.  Another  coounenter  soggMted 
exckiding  fixed  asset  acquisitions, 
which  are  already  subject  to  a  limitation 
of  5%  of  shares  axtd  retained  earnings.  12 
CPR  TQtlMic].  One  comraenter  proposed 
that  participatian  loans  riiOQld  be 
excluded  bom  the  definition  becaase 
they  are  aixb)ect  to  1 701.22  of  the  NCUA 
Rules  and  SegalatioBa.  12  CFR  701.22. 
However,  the  NCUA's  loan  participation 
rule  cbee  not  address  the  same  concerns 
as  does  tliis  final  rule,  and  for  that 
reason  NCUA  believes  partidpatioa 
bans  shoidd  not  be  exempt  from  the 
definition  of  loans  for  this  purpose.  A 
fourth  coanenter  believed  that  r«CUA 
should  naRimdy  foon  on  investments 
posing  real  ri^  to  the  NCUSIF  and 
survey  credit  unioas  for  a  Rsl  of 
available  investment  opportunities  in 
today's  market  and  then  define  the  term. 
Hie  NCUA  requested  precisely  this 
information  in  the  proposed  rale  and 
sees  no  reason  to  extend  the  comment 
period.  The  exchnioo  of  roatine 
repurchase  transactions,  corporate 
credit  onion  transactions  and  fixed  asset 
acquisitions  makes  sense.  Since  the 
problems  experienced  to  date  by  the 
NCUA  have  concerned  loans,  the  NCUA 
has  decided  to  Hmtt  the  scope  of  the  rule 
to  loans  alone  at  this  time.  If  it  becomes 
necessary,  the  ^fCUA  wil)  reevaluate  the 
need  to  add  other  assets  requiring 
appnwvt  at  some  feture  date.  NCUA 
does  note  that  it  «vfll  look  at  sabstanee 
over  form  in  traneeetieBS,  and  it  is  tfie 
agency's  intent  that  aB  aeqaisititms  and 
porehasee  of  lender/borrower 
olMigatione  are  tnTenoeu  to  be  incruueu 


in  the  defmition  of  "loan"  for  purposes 
of  this  regulation. 

Three  coHsnenters  seggested  a 
threshold  amoont  that  a  cndU  union 
could  acquire  before  the  appHcation 
requirement  was  triggered.  One  of  these 
commenters  suggested  the  threshold  be 
set  at  1%  of  unimpaired  capital  and 
surplos  for  aggregate  purchases  of  loans 
fivm  a  single  hqiddat^  seller  in 
addition  to  the  5%  of  animpaired  capital 
and  sarpba  limitation  on  die  aggregate 
of  the  ai^>aid  balances  of  eligible 
obhgatiaiis  purdiased  under  the  existing 
S  70L23  of  the  NCUA  Rules  and 
Regwlatiom,  12  CFR  701  ja.  Another 
commenter  suggested  dut  the  threshohi 
amount  be  set  at  5%  of  the  acquiring 
credit  union's  assets  beiore  NCUA 
aiQMoval  was  reqaired.  The  third 
commenter  soggeited  that  a  floor  limit 
baaad  npon  an  anstated  portion  of  the 
pordiasng  credit  union's  reserves, 
ander  which  approval  is  not  required,  be 
estabhshed.  The  NCUA  believes  d»t  a 
threshold  concept  would  not  meet  the 
objectives  of  the  regalation.  if  an 
amount  of  kmns  equaling  1%  or  5%  or 
any  other  fixed  percentage  of  a  credit 
union's  shares  or  assets  were  of  poor 
inveetmeni  quafity,  illiqwtd  or  of 
declining  value,  such  losses  could  pose  a 
threat  of  instability  to  the  credit  union 
and  of  lose  to  the  NCUSIF.  The  purpose 
of  the  regulation  is  to  protect  the  safety 
and  soundness  of  credit  uniotts  and  the 
integrity  of  the  NCUSIF.  Therefore,  the 
threshold  coacept  has  not  been  adopted. 

Student  Loan /Reaf  Estate  Loan/ 
Member  Loan 

NCUA  solicited  comments  on  whether 
the  exceptioQ  of  fiederal  credit  union 
(ECU)  eligible  obligation  transactlQas 
set  forth  in  the  proposed  regulation 
involving  student  loans  and  real  estate 
secured  loans  pursuant  to  {  701^(b}  of 
the  NCUA  Rules  and  Regulations  should 
be  extended  to  federally  insured  state 
chartered  credit  unions  (FISCUs).  12 
CFR  7D1.23Cb).  NCUA  review  indicates 
that  these  transactions  are  routine,  such 
assets  are  subject  to  fauluatry  statKiards 
protecting  safety  and  soundness  and. 
often,  the  window  of  opportunity  to 
consummate  such  transactions  is  limited 
and  FCUs  would  be  hampered 
competitively  by  agency  review.  Five  of 
the  commenters  wholeheartedly 
endorsed  the  extension  of  the  exemption 
to  FISCUs.  The  NCUA  Board  has 
adopted  this  extension  in  the  final  rule. 

Two  of  the  coramenters  also  strongly 
endorsed  the  exemption  of  the  purchase 
of  member  bans  under  fi  701.23(b)(l)(il 
from  the  coverage  imder  the  final  rule. 
Their  reasoning  is  that  if  the  purchase  is 
nothing  more  than  a  loan  of  the  credit 
union's  member  that  the  credit  union  is 


empowered  to  grant,  no  unusual  risk  is 
presented  to  either  the  safety  and 
soundness  of  the  acquiring  credK  union 
or  to  die  NCUSIF.  Findnig  this  approach 
well  reasoned  and  sound,  the  final  rale 
extends  the  exemption  to  the  purchase 
of  eligible  obligation  member  loans. 

One  of  these  commenters  also 
requested  an  extension  of  the  efigible 
obligation  exemption  to  permit  credit 
unions  to  acquire  whole  loans  secured 
by  real  estate  as  eligible  obligations 
without  the  conditions  that  such 
purchases  be  on  an  ongoing  basis  by  the 
credit  union  to  facilitate  the  packa^ng 
of  a  pool  of  such  loans  to  be  sold  or 
pledged  on  the  secondary  mortgage 
market  Such  a  comment  is  outside  of 
the  scope  of  the  final  rule.  NCUA  notes 
that  it  recently  considered  such  an 
exteosioQ  of  the  eligible  obltgatroo 
regulation.  55  FR  1827  at  1B29  (January 
19. 1990).  However,  the  NCUA  Board 
concluded  such  a  change  was  not 
necessary.  56  FR  150M  at  15096  (April 
15. 1991^ 

k^ormation  regarding  specific  powers 
of  FISCUs  that  FCUs  do  not  have,  that 
might  be  affected  by  the  proposed 
regidation.  was  also  soliciled.  No 
information  on  this  iesae  was  received. 

The  NCUA  also  soUctted  comments 
on  other  methods  of  tailoring  tite 
proposed  regulation  to  achieve  its 
purposes  without  overly  txBxkenmg 
credit  unians.  One  connaenter  suggested 
that  rollovers  of  retirement  accounts  be 
excaopt  from  the  appHcatkn  and 
approval  process  of  tlie  final  rule  due  to 
their  routme  nature.  Another  coaunenter 
suggested  that  a  credit  tmion's 
perfection  of  the  secxirity  interest  la  the 
form  of  a  share  or  other  deposit  account 
in  another  finanda!  institution  should 
riso  be  exempt  from  coverage  of  the 
final  role:  Given  the  routine  nature  of 
these  transactions,  and  the  lack  of  risk 
to  the  NCUSIF,  an  exception  has  been 
provided  in  the  final  rale  for  both. 

Extending  Coverage  ofRuie 

The  proposed  rule  covered  certain 
acquisitions  from  uninsured  credit 
unions,  other  depository  institutions, 
their  successors  in  interest  and  insured 
credit  unions  that  are  not  in  liquidation. 
NCUA  sohcited  comments  on  whether 
the  rule  should  be  extended  to  cover 
purchases  from  entities  other  than  credit 
unions  or  depository  institutions.  Three 
commenters  felt  that  the  number  of 
entities  covered  by  the  rule  should  not 
be  extended  at  this  time  because  of 
potential  interference  with  the  business 
decisions  of  a  credit  union  and 
insui^cieai  information  regarding 
transactions  between  such  entities  and 
credit  unions  which  present  safety  and 
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soundness  concerns  as  well  as  risk  to 
the  NCUSIF.  One  commenter  proposed 
that  the  number  of  entities  covered  by 
the  rule  should  be  extended  to  other 
entities  from  which  credit  unions  could 
purchase  or  acquire  substandard  loans. 
NCUA  staff  also  feels  strongly  that  the 
coverage  should  be  broadened  to 
include  mortgage  banks,  consumer 
finance  companies,  insurance 
companies,  loan  brokers  and  other  loan 
sellers  or  liability  traders.  Therefore,  the 
final  rule  applies  to  "financial-type" 
institutions.  Depository  institutions  as 
well  as  the  types  of  institutions 
mentioned  above  defined  as  financial- 
type  institutions  in  S  741.4(a)(2]  of  the 
final  rule. 

One  commenter  questioned  the 
coverage  of  noninsured  credit  unions 
and  NCUSIF-insured  credit  unions  not  in 
liquidation,  but  not  NCUSIF-insured 
credit  unions  in  liquidation.  Upon 
further  reflection,  the  NCUA  believes 
that  the  NCUSIF  is  not  exposed  to  more 
risk  when  a  federally  insured  credit 
union  is  purchasing  or  acquiring  loans 
from  other  NCUSIF-insured  credit 
unions  or  assuming  or  receiving  shares, 
deposits  or  liabilities  from  other 
NCUSIF-insured  credit  unions.  Likewise, 
such  exchanges  should  not  unduly  affect 
the  safety  and  soundness  of  NCUSIF- 
insured  credit  unions  because  of 
regulations  applicable  to  these  credit 
unions  which  are  examined  for  and 
enforced  by  appropriate  regulators. 
Because  of  this,  the  NCUA  has  decided 
to  drop  transactions  between  NCUSIF- 
insured  credit  unions  bom  the  coverage 
of  this  rule. 

Implementation 

Four  commenters  requested  guidance 
be  provided  on  the  application  process. 
Section  205(c)  of  the  FCU  Act  provides 
factors  for  the  NCUA  Board  to  consider 
in  determining  whether  to  grant  or 
withhold  approval  or  consent  for 
transactions  covered  by  the  final  rule. 
These  factors  are:  (1)  The  history, 
financial  condition,  and  management 
policies  of  the  credit  union;  (2)  the 
adequacy  of  the  credit  union's  reserves; 
(3)  the  economic  advisability  of  the 
transaction;  (4)  the  general  character 
and  fitness  of  the  credit  union's 
management;  (5)  the  convenience  and 
needs  of  the  members  to  be  served  by 
the  credit  union;  and  (6)  whether  the 
credit  union  is  a  cooperative  association 
organized  for  the  purpose  of  promoting 
thrift  among  its  members  and  creating  a 
source  of  credit  for  provident  and 
productive  purposes.  12  U.S.C.  1785(c). 
In  particular,  the  NCUA  Board  believes 
that  the  market  volatility  and  liquidity  of 
the  loans  or  deposits  to  be  acquired  and 
the  potential  risk  to  the  NCUSIF  will  be 


determining  considerations.  As  stated  in 
the  supplementary  information  section 
of  the  proposed  rule,  the  NCUA  might 
review  any  such  dealings  for  thorough 
due  diligence  investigation,  fair 
negotiation  (absence  of  conflicts  of 
interest  and  evidence  of  arm's  length 
dealing),  proper  contract  subject  matter, 
reasonable  pricing  (to  protect  against 
waste  of  corporate  assets),  and 
adequate  and  prudent  documentation 
and  closing  methods  of  the  transaction 
by  the  purchasing  or  assuming  insured 
credit  union  before  consummation. 
Furthermore,  the  NCUA  might  review 
such  a  transaction  for  any  potential 
effects  upon  the  credit  union's 
membership,  liquidity,  profitability, 
management  and  support  capabilities, 
quahty  controls,  concentrations  of 
credit  diversity  of  portfolio  investments, 
risk  weighted  assets,  and  capital  ratio. 
One  commenter  questioned  whether  the 
factors  NCUA  will  evaluate  by  are 
realistic. 

NCUA  has  years  of  expertise  in 
evaluating  credit  union  transactions  and 
believes  that  it  has  ample  ability  and 
expertise  to  evaluate  the  applications 
required  by  the  final  rule.  Four  of  the 
commenters  requested  specific 
application  forms,  guidelines  or  written 
pohcies  on  the  application  process 
required  by  the  final  rule.  NCUA  staff 
will  review  the  need  for  such 
documentation,  and.  if  deemed 
necessary,  such  documentation  will  be 
released  to  credit  unions. 

Four  commenters  requested 
information  on  a  timetable  for  agency 
action  on  required  applications, 
expressing  concern  about  the  potential 
for  lost  business  opportunities  due  to  the 
application  process.  As  each  application 
will  be  considered  on  its  own  merits,  the 
NCUA  Board  carmot  release  a  generic 
timetable.  However,  the  NCUA  Board 
fully  intends  to  review  all  applications 
as  quickly  as  a  thorough  evaluation  will 
allow.  One  commenter  suggested  that  an 
expedited  review  process  be  available 
in  order  that  business  opportunities 
would  not  be  lost  by  the  application  and 
review  process.  Credit  unions  are 
welcome  to  bring  such  considerations  to 
the  NCUA  Board's  attention  in  the 
application,  which  the  Board  will  then 
attempt  to  make  every  reasonable  effort 
to  consider. 

Two  commenters  requested  that  the 
authority  to  approve  applications  be 
delegated  to  NCUA  staff.  One 
commenter  preferred  the  Director  of 
Examination  and  Insurance  while  the 
other  preferred  the  Regional  Directors. 
Since  the  number  of  applications  is 
estimated  to  be  quite  small,  the  NCUA 
Board  has  decided  to  postpone  any 


decision  regarding  delegation  at  this 
time. 

As  noted  in  the  Supplementary 
Information  section  of  the  proposed 
regulation,  NCUA  does  not  intend  to 
change  field  of  membership  policy  or 
requirements  by  virtue  of  this  regulation 
In  addition,  as  in  the  proposed  rule. 
S§  741.3  and  741.4  are  combined  in  the 
final  rule  as  §  741.3  with  no  substantive 
changes.  The  sections  are  combined  so  a 
new  S  741.4  can  be  added  without 
renumbering  all  subsequent  sections  of 
part  741. 

c.  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  proposed 
regulation  may  have  on  a  substantial 
number  of  small  credit  unions  (primarily 
those  under  $1  million  in  assets).  Based 
on  information  received  by  the  NCUA. 
few  credit  unions  of  any  size  will  be 
affected  by  the  final  rule.  In  the  most 
active  state  NCUA  has  knowledge  of. 
only  four  transactions  that  would  be 
covered  by  the  proposed  rule  have 
occurred  in  two  years.  Various  Regional 
Offices  of  the  NCUA  have  reported 
interest,  but  no  activity,  on  the  part  of 
NCUSIF-insured  credit  unions  for 
transactions  that  would  be  subject  to 
the  rule.  The  Resolution  Trust 
Corporation  has  informed  the  NCUA 
that  it  is  unaware  of  any  transactions 
involving  NCUSIF-insured  credit  unions. 
Accordingly,  the  Board  determines  and 
certifies  that  this  proposed  rule  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  and  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
requirements  do  not  apply  to 
information  collection  requests 
submitted  to  nine  or  fewer  persons.  The 
information  we  have  at  present, 
including  comments  to  the  proposed 
rule,  indicates  that  very  few 
applications  will  be  received  by  the 
Board.  One  commenter  stated  that  if 
purchases  of  member  loans  were 
exempted  from  coverage  of  the  rule  that 
nine  or  fewer  applications  would  be 
received  each  year.  This  change  is 
adopted  by  NCUA  in  the  final  riile. 
NCUA,  at  this  time,  expects  no  more 
than  nine  applications  per  *'ear. 
Therefore,  the  Board  has  determined 
that  the  requirements  of  the  Paperwork 
Reduction  Act  do  not  apply  to  the  final 
rule. 


Executive  Order  12612 

Executive  Order  12612  reqi 
to  consider  the  effect  of  its  at 
state  interests.  The  authority 
NCUA  to  regulate  NCUSIF-in 
credit  unions  under  the  abovi 
referenced  sections  of  the  Fe< 
Union  Act  is  clear.  Furthermc 
protection  of  NCUSIF-insurec 
institutions  and  the  NCUSIF  i 
concerns  of  national  scope. 

Comments  were  solicited  o 
potential  use  of  delegated  aul 
cooperative  decisionmaking 
responsibilities,  certification 
of  federal  standards,  adoptioi 
comparable  programs  by  stat 
requesting  an  exemption  for  t 
regulated  institutions,  or  othe 
meeting  the  intent  of  the  Exe( 
Order.  One  commenter  sugge 
allowing  the  state  regulator  t( 
the  permissibility  of  transacti 
entered  into  by  FISCUs.  The  1 
Board  disagrees  with  this  app 
permits  no  participation  in  th^ 
by  the  NCUA  and  the  transac 
involve  potential  risk  to  the  N 
other  comments  were  receive 
of  this,  and  the  small  number 
applications  expected,  the  NC 
determines  that  the  final  rule 
have  a  substantial  direct  effei 
states,  on  the  relationship  bet 
national  government  and  the 
on  the  distribution  of  power  e 
responsibilities  among  the  va 
of  government.  However,  in  c 
applications  from  state-charte 
NCUSIF  insured  credit  unionj 
NCUA  Board  will  lend  substa 
weight  to  recommendations  fi 
regulators. 

List  of  Subjects 

12  CFR  Part  701 

Credit,  Credit  unions.  Insur 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  741 

Bank  deposit  insurance.  On 
and  Reporting  and  recordkee] 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  July  18, 
Becky  Baker, 

Secretary  to  the  Board. 

For  the  reasons  set  forth  in 
preamble,  12  CFR  parts  701  ai 
amended  as  follows: 

PART  701-ORQANIZATION 
OPERATION  OF  FEDERAL  C 
UNIONS 

1.  The  authority  citation  for 
continues  to  read  as  follows: 


>nday.  July  29,  1991  /  Rule*  and  Regulations 
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decision  regarding  delegation  at  this 
time. 

As  noted  in  the  Supplementary 
Information  section  of  the  proposed 
regulation,  NCUA  does  not  intend  to 
change  field  of  membership  policy  or 
requirements  by  virtue  of  this  regulation 
In  addition,  as  in  the  proposed  rule, 
SS  741.3  and  741.4  are  combined  in  the 
final  rule  as  S  741.3  with  no  substantive 
changes.  The  sections  are  combined  so  a 
new  S  741.4  can  be  added  without 
renumbering  all  subsequent  sections  of 
part  741. 

c.  Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  proposed 
regulation  may  have  on  a  substantial 
number  of  small  credit  unions  (primarily 
those  under  $1  million  in  assets).  Based 
on  information  received  by  the  NCUA, 
few  credit  unions  of  any  size  will  be 
affected  by  the  final  rule.  In  the  most 
active  state  NCUA  has  knowledge  of. 
only  four  transactions  that  would  be 
covered  by  the  proposed  rule  have 
occurred  in  two  years.  Various  Regional 
Offices  of  the  NCUA  have  reported 
interest,  but  no  activity,  on  the  part  of 
NCUSIF-insured  credit  unions  for 
transactions  that  would  be  subject  to 
the  rule.  The  Resolution  Trust 
Corporation  has  informed  the  NCUA 
that  it  is  unaware  of  any  transactions 
involving  NCUSIF-insured  credit  unions. 
Accordingly,  the  Board  determines  and 
certifies  that  this  proposed  rule  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  and  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
requirements  do  not  apply  to 
information  collection  requests 
submitted  to  nine  or  fewer  persons.  The 
information  we  have  at  present, 
including  comments  to  the  proposed 
rule,  indicates  that  very  few 
applications  will  be  received  by  the 
Board.  One  commenter  stated  that  if 
purchases  of  member  loans  were 
exempted  from  coverage  of  the  rule  that 
nine  or  fewer  applications  would  be 
received  each  year.  This  change  is 
adopted  by  NCUA  in  the  final  nde. 
NCUA,  at  this  time,  expects  no  more 
than  nine  applications  per  *'ear. 
Therefore,  die  Board  has  determined 
that  the  requirements  of  the  Paperwork 
Reduction  Act  do  not  apply  to  the  final 
rule. 


Executive  Order  12612 

Executive  Order  12612  requires  NCUA 
to  consider  the  effect  of  its  actions  on 
state  interests.  The  authority  of  the 
NCUA  to  regulate  NCUSIF-insured 
credit  unions  under  the  above- 
referenced  sections  of  the  Federal  Credit 
Union  Act  is  clear.  Furthermore,  the 
protection  of  NCUSIF-insured 
institutions  and  the  NCUSIF  itself  are 
concerns  of  national  scope. 

Comments  were  solicited  on  the 
potential  use  of  delegated  authority, 
cooperative  decisionmaking 
responsibihties,  certification  processes 
of  federal  standards,  adoption  of 
comparable  programs  by  states 
requesting  an  exemption  for  their 
regulated  institutions,  or  other  ways  of 
meeting  the  intent  of  the  Executive 
Order.  One  commenter  suggested 
allowing  the  state  regulator  to  determine 
the  permissibility  of  transactions 
entered  into  by  FISCUs.  The  NCUA 
Board  disagrees  with  this  approach,  as  it 
permits  no  participation  in  the  decision 
by  the  NCUA  and  the  transactions 
involve  potential  risk  to  the  NCUSIF.  No 
other  comments  were  received.  In  light 
of  this,  and  the  small  number  of 
applications  expected,  the  NCUA  Board 
determines  that  the  final  rule  will  not 
have  a  substantial  direct  effect  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  However,  in  considering 
applications  from  state-chartered 
NCUSIF  insured  credit  unions,  the 
NCUA  Board  will  lend  substantial 
weight  to  recommendations  from  state 
regulators. 

List  of  Subjects 

12  CFR  Part  701 

Credit,  Credit  unions.  Insurance, 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  741 

Bank  deposit  insurance,  Credit  unions, 
and  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  July  18, 1991. 
Becky  Baker, 

Secretary  to  the  Board. 

For  the  reasons  set  forth  in  the 
preamble.  12  CFR  parts  701  and  741  are 
amended  as  follows: 

PART  701-ORQANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 


Authority:  12  U5.C.  1752(5).  1755. 1756. 
1757. 1759. 1761a.  17616. 1766, 1767, 1782, 
1784. 1787,  and  1789  and  Public  Law  101-73. 
Section  701.6  is  also  authorized  by  31  U.S.C. 
3717.  Section  701.31  is  also  authorized  by  15 
U.S.C.  1601  et  seq..  42  U.S.C.  1661  and  42 
U.S.C.  3601-3610. 

2.  In  S  701.23.  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§701.23    Purchase,  Ml*,  and  pi*dg«  of 
eligible  obligation*. 

•        •        •        *        • 

(b)  *  •  • 

(2)  A  Federal  credit  union  may  make 
purchases  in  accordance  with  this 
paragraph  (b),  provided: 

(i)  The  board  of  directors  or 
investment  committee  approves  the 
purchase; 

(ii)  A  written  agreement  and  a 
schedule  of  the  eligible  obligations 
covered  by  the  agreement  are  retained 
in  the  purchasers  office;  and 

(iii)  For  purchases  under  paragraph 
(b)(l)(ii)  of  this  section,  any  advance 
written  approval  required  by  S  741.4  of 
this  chapter  is  obtained  before 
consummation  of  such  purchase. 


PART  741-REQUIREMENTS  FOR 
INSURANCE 

The  authority  citation  for  part  741  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1757. 1766,  and  1781- 
1790.  Section  741.11  is  also  authorized  by  31 
U.S.C.  3717. 

2.  Section  741.3  is  revised  to  read  as 
follows: 

{741.3    Minimum  loan  poHqr  and  appraisal 
raquiremanta. 

Any  credit  union  which  is  insured 
pursuant  to  title  II  of  the  Act  must: 

(a)  Adhere  to  the  requirements  stated 
in  9  701.21(h)  of  this  chapter  concerning 
member  business  loans,  S  701.21(c)(8)  of 
this  chapter  concerning  prohibited  fees, 
and  S  701.21(d)(5)  of  this  chapter 
concerning  nonpreferential  loans.  State- 
chartered.  NCUSIF-insured  credit  unions 
in  a  given  state  are  exempt  from  these 
requirements  if  the  state  regulatory 
authority  for  that  state  adopts 
substantially  equivalent  regulations  as 
determined  by  the  NCUA  Board.  In 
nonexempt  states,  all  required  NCUA 
reviews  and  approvals  will  be  handled 
in  coordination  with  the  state  credit 
union  supervisory  authority;  and 

(b)  Adhere  to  the  requirements  stated 
in  part  722  of  this  chapter  concerning 
appraisals. 

3.  Section  741.4  is  revised  to  read  as 
follows: 


i  741.4    Purchasa  of  asset*  and 

aaaumpUon  of  HabHItiea. 

(a)  Any  credit  union  insured  pursuant 
to  title  II  of  the  Act  must  apply  for  and 
receive  approval  from  the  NCUA  Board 
before  either  purchasing  or  acquiring 
loans  or  assuming  or  receiving  an 
assignment  of  deposits,  shares  or 
liabilities  from: 

(1)  Any  credit  union  that  is  not 
insured  pursuant  to  tide  II  of  the  Act. 

(2)  Any  other  financial-type  institution 
(including  depository  institutions, 
mortgage  banks,  consumer  finance 
companies,  insurance  companies,  loan 
brokers  and  other  loan  sellers  or 
habihty  traders),  or 

(3)  Any  successor  in  interest  to  any 
institution  identified  in  paragraphs  (a)  or 
(b)  of  this  section. 

(b)  Approval  is  not  required  for: 

(1)  Purchases  of  student  loans  or  real 
estate  secured  loans  to  facilitate  the 
packaging  of  a  pool  of  loans  to  be  sold 
or  pledged  on  the  secondary  market 
under  S  701.23(b)(l)(iii)  or  (iv)  of  this 
chapter  or  comparable  state  law  for 
state-chartered  credit  unions,  or 
purchases  of  member  loans  under 

S  701.23(b)(l)(i)  of  diis  chapter  or 
comparable  state  law  for  state-chartered 
credit  unions;  or 

(2)  assumptions  or  receipt  of  deposits, 
shares  or  liabilities  as  rollovers  or 
transfers  of  member  retirement  accounts 
or  in  which  an  NCUSIF-insured  credit 
union  perfects  a  security  interest  in 
connection  with  an  extension  of  credit 
to  any  member. 

[FR  Doc.  91-17820  Filed  7-26-91:  8:45  am] 
BIUJNO  CODE  763»-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1204 

Administrative  Authority  and  Policy 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Final  rule. 

summary:  NASA  is  amending  14  CFR 
part  1204  by  revising  subpart  14,  "Use  of 
NASA  Airfield  Facilities  by  Aircraft  Not 
Operated  for  the  Benefit  of  the  Federal 
Government."  This  revision  updates  the 
procedures  and  regulations  needed  to 
provide  for  the  orderly  and  controlled 
use  of  NASA  research  facilities  that 
have  limited  availability  for  aircraft 
owned  and  operated  by  and  for  private 
citizens  or  companies.  This  revision  also 
refiects  changes  at  the  Wallops  Flight 
Facility;  hours  of  operations;  and  the 
facilities  available.  This  rule  also 
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modifies  the  regulations  pertaining  to 
the  Shuttle  Landing  Facility  at  the 
Kennedy  Space  Center  in  Florida  and 
reflects  changes  to  the  facility. 

These  procedures  and  requirements 
involve  the  use  of  public  property  and 
will  be  applied  in  agreements  entered 
into  by  NASA.  However,  the  notice  and 
public  procedures  of  5  U.S.C.  553  were 
not  followed  since  these  procedures  and 
requirements  are  determined  to  be 
exempt  under  5  U.S.C.  553(aX2)  "as  a 
matter  relating  to  Agency  management 
or  personnel  or  to  public  property.  loans, 
grants,  benefits,  or  contracts." 

EFFECTIVE  DATES:  July  29,  1991. 

ADDRESSES:  Director,  Aircraft 
Management  Office.  Code  NIF,  NASA 
Headquarters,  Washington,  DC  20546. 

FOA  FURTHER  INFORMATION  CONTACT: 
G.T.  McCarthy,  202-453-1991. 

SUPPLEMENTARY  INFORMATION:  The 

National  Aeronautics  and  Space 
Administration  has  determined  that: 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Reg  latory 
Flexibility  Act.  5  U.S.C.  601-612.  since  it 
will  not  exert  a  signiHcant  impact  on  a 
substantial  number  of  small  entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1204 

Airports,  Authority  delegations 
(Government  agencies).  Federal 
buildings  and  facilities.  Government 
contracts.  Government  employees. 
Government  procurement.  Grant 
programs:  Science  and  technology. 
Intergovernmental  relations.  Labor 
unions,  Seciuity  measures.  Small 
business.  Real  estate. 

PART  1240— ADMINISTRATIVE 
AUTHORITY  AND  POLICY 

14  CFR  part  1204  is  amended  by 
revising  subpart  14  to  read  as  follows: 

Subpart  14— Use  of  NASA  Airfield  FacilitiM 
by  Aircraft  Not  OpwatMi  for  th«  B«iMRt  of 
th«  Federal  Govemmeiit 

1204.1400  Scope. 

1204.1401  Definitions. 

1204.1402  Policy. 

1204.1403  Available  airport  facilitjes. 

1204.1404  Requests  for  use  of  NASA  airfield 
facilities. 

1204. 14(S    Approving  authority. 

1204.1406  Procedures  in  the  event  of  a 
declared  in-flight  emergency. 

1204.1407  Procedure  in  the  event  of  an 
unautbofized  use. 

Authority.  42  USXL  2473(c)(1). 


Subpart  14— Um  of  NASA  Airfletd 
Faciltties  by  Aircraft  Not  Operated  for 
the  Benefit  of  the  Federal  Government 

S  1204.1400    Scope. 

This  subpart  establishes  the 
responsibility  and  sets  forth  the 
conditions  and  procedures  for  the  use  of 
NASA  airfield  facilities  by  aircraft  not 
operated  for  the  benefit  of  the  Federal 
Government. 

§1204.1401    OeflnWont. 

For  the  purpose  of  this  subpart,  the 
following  definitions  apply: 

(a)  NASA  Airfield  Facility.  Those 
aeronautical  facilities  owned  and 
operated  by  NASA  that  consist  of  the 
following: 

(1)  Shuttle  Landing  Facility.  The 
aeronautical  facility  which  is  a  part  of 
the  John  F.  Kennedy  Space  Center 
(KSC).  Kennedy  Space  Center,  Florida, 
and  is  located  at  80°  41'  west  longitude 
and  28°  37'  north  latitude. 

(2)  Wallops  Airport  The  aeronautical 
facibty  which  is  part  of  the  Wedlops 
Flight  Facility  fWFF).  Wallops  Island. 
VA.  and  is  located  at  75°  28'  west 
longitude  and  37'  56'  north  latitude  in 
the  general  vicinity  of  Chincoteague. 
Virginia. 

(b)  Aircraft  not  Operated  for  the 
Benefit  of  the  Federal  Government. 
Aircraft  which  are  not  owned  or  leased 
by  the  United  States  Government  or 
aircraft  carrying  crew  members  or 
passengers  who  do  not  have  official 
business  requiring  the  use  of  a  NASA 
airfield  facility  in  the  particular 
circumstance  in  question. 

(c)  Official  Business.  Business,  in  the 
interest  of  the  U.S.  Government,  which 
personnel  aboard  an  aircraft  must 
transact  with  U.S.  Government 
personnel  or  organizations  at  or  near  a 
NASA  facility.  The  use  of  a  NASA 
airfield  facility  by  transient  aircraft  to 
petition  for  U.S.  Government  business  or 
to  obtain  clearance,  servicing,  or  other 
items  pertaining  to  itinerant  operations 
is  not  considered  official  business. 

(d)  User.  An  individual  partnership  or 
corporation  owning,  operating,  or  using 
an  aircraft  not  operated  for  the  benefit 
of  the  Federal  Government  in  whose 
name  permission  to  use  a  NASA  airfield 
facility  is  to  be  requested  and  granted. 

(e)  Hold  Harmless  Agreement.  An 
agreement  executed  by  the  user  by 
which  the  user  acknowledges  awareness 
of  the  conditions  of  the  permission  to 
use  a  NASA  airfield  facility,  assumes 
any  risks  connected  therewith,  and 
releases  the  U.S.  Government  from  all 
liabihty  incurred  by  the  use  of  such 
facility. 

(f)  Use  Permit  The  written  permission 
signed  by  the  authorized  approving 


official  to  land,  take  off.  and  otherwise 
Bse  a  NASA  airfield  facility.  Such  use 
permit  may  be  issued  for  single  or 
multiple  occasions.  The  specific  terms  of 
the  use  permit  and  the  provisioEis  of  this 
subpart  govern  the  use  which  may  be 
made  of  the  airport  by  aircraft  not 
operated  for  the  benefit  for  the  Federal 
Government 

(g)  Certificate  of  Insurance.  A 
certificate  signed  by  an  authorized 
insurance  company  representative  (or  a 
facsimile  of  an  insurance  policy] 
evidencing  that  insurance  is  then  in 
force  with  respect  to  any  aircraft  not 
operated  for  the  benefit  of  the  Federal 
Government  the  user  of  which  is 
requesting  permission  to  use  a  NASA 
airfield  facility  (see  S  1204.1404(b)). 

$1204.1402    Policy. 

(a)  NASA  airfields  are  not  normally 
available  to  the  general  public;  hence, 
any  use  of  airfield  facihties  by  aircraft 
not  operated  for  the  benefit  of  the 
Federal  Government  shall  be  within  the 
sole  discretion  of  the  approving 
authorities. 

(b)  Except  in  the  event  of  a  declared 
in-flight  emergency  (see  §  1204.1406)  or 
as  otherwise  determined  by  an 
approving  authority,  aircraft  not 
operated  for  the  benefit  of  the  Federal . 
Government  are  not  permitted  to  land  or 
otherwise  use  NASA  airfield  facilities. 

(c)  Any  use  of  a  NASA  airfield  facility 
by  aircraft  not  operated  for  the  benefit 
of  the  Federal  Government  shall  be  free 
of  charge  and  no  consideration 
(monetary  or  otherwise)  shall  be 
exacted  or  received  by  NASA  for  such 
use.  However,  each  user,  as  a  condition 
of  receiving  permission  to  use  such 
airfield  facility,  shall  agree  to  become 
familiar  with  the  physical  condition  of 
the  airfield;  abide  by  the  conditions 
placed  upon  such  use;  subject  the 
aircraft  the  user,  and  those 
accompanying  the  user  to  any 
requirements  imposed  by  NASA  in  the 
interest  of  security  and  safety  while  the 
aircraft  or  persons  are  on  a  NASA 
facility;  use  the  facilities  entirely  at  the 
user's  own  risk;  hold  the  Federal 
Government  harmless  with  respect  to 
any  and  all  liabilities  which  may  arise 
as  a  result  of  the  use  of  the  facilities; 
and  carry  insurance  covering  liability  to 
others  in  amounts  not  less  than  those 
listed  in  the  Hold  Harmless  Agreement. 

(d)  Permission  to  use  a  NASA  airfield 
facility  will  be  granted  only  in 
accordance  with  the  hmitations  and 
procedures  established  by  an  approving 
authority  and  then  only  when  such  use 
will  not  compete  with  another  airport  in 
the  vicinity  whicfa  imposes  landing  fees 
or  other  user  charges. 


(e)  In  no  event  except  foi 
emergency  (see  S  1204.1406 
permission  to  use  NASA  aii 
facilities  be  granted  to  an  a 
arriving  directly  from,  or  de 
any  location  outside  the  coi 
United  States  unless  previo 
arranged  and  approved  by  i 
authorized  approving  officii 

(f)  Permission  to  use  NAS 
may  be  granted  only  to  thoi 
having  the  legal  capacity  to 
whose  aircraft  are  in  full  co 
with  applicable  Federal  Av 
Administration  (FAA)  or  ot 
regulatory  agency  requirem 

(g)  Permission  to  use  NAi 
except  in  connection  with  a 
flight  emergency,  will  consi 
right  to  land,  park  an  aircra 
subsequently  take  off.  NAS 
equipped  to  provide  any  otl 
such  as  maintenance  or  fue 
services  will  not  be  provide 
following  an  in-flight  emerg 

S  1204.1403    AvaHable  alrpon 

The  facilities  available  v{ 
NASA  Installation  having  a 
The  airport  facilities  availal 

(a)  Shuttle  Landing  Facih 
Runways.  Runway  15-33  is 
long  and  300  feet  wide  with 
overruns.  The  first  3,500  fee 
of  the  runway  have  been  mi 
smoothness.  The  center  8.0( 
nmway  is  grooved  for  impn 
under  wet  conditions. 

(2)  Parking  Areas  and  Ha 
No  hangar  space  is  availabi 
available  concrete  parking  i 
makes  precoordination  neci 
.  (3)  Control  Tower  The  cc 
is  normally  in  operation  fro; 
1600  local  time,  Monday  thr 
Additional  hours  of  operatii 
with  the  St.  Petersburg  Fligl 
Station  (FSS).  The  tower  mj 
contacted  on  128.55  MHz  or 
FAA  regulations  pertaining 
operation  of  aircraft  at  airpi 
operating  control  tower  (S  9 
title)  will  apply.  When  the  t 
in  operation,  the  FAA  reguli 
pertaining  to  the  operation  < 
airports  without  an  operatir 
tower  (9  91.89  of  this  title)  v 

(4)  Navigation  aids.  A  Mi 
Scaiming  Beam  Landing  Syi 
(MSBLS)  and  a  Tactical  Air 
Navigation  System  (TACAf 
installed  at  the  Facility.  The 
published  TACAN  approacl 
approved  and  published  noi 
beacon  (NDB)  approach  avt 
Titusville.  Runway  approac 
(similar  to  Category  n  ALSF 
lights  are  available  by  prior 
arrangement. 
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official  to  land,  take  off.  and  otherwise 
nse  a  NASA  airfield  facility.  Such  use 
permit  may  be  issued  for  single  or 
multiple  occasions.  The  specific  terms  of 
the  use  permit  and  the  provisions  of  this 
subpart  govern  the  use  which  may  be 
made  of  the  airport  by  aircraft  not 
operated  for  the  benefit  for  the  Federal 
Government 

(g)  Certificate  of  Insurance.  A 
certificate  signed  by  an  authorized 
insurance  company  representative  (or  a 
facsimile  of  an  insurance  policy) 
evidencing  that  insurance  is  then  in 
force  with  respect  to  any  aircraft  not 
operated  for  the  benefit  of  the  Federal 
Government  the  user  of  which  is 
requesting  permission  to  use  a  NASA 
airfield  facility  (see  §  1204.1404(b)). 

§1204.V402    Policy. 

(a)  NASA  airfields  are  not  normally 
available  to  the  general  public;  hence. 
any  use  of  airfield  facilities  by  aircraft 
not  operated  for  the  benefit  of  the 
Federal  Government  shall  be  within  the 
sole  discretion  of  the  approving 
authorities. 

(b)  Except  in  the  event  of  a  declared 
in-flight  emergency  (see  §  1204.1406)  or 
as  otherwise  determined  by  an 
approving  authority,  aircraft  not 
operated  for  the  benefit  of  the  Federal 
Government  are  not  permitted  to  land  or 
otherwise  use  NASA  airfield  facilities. 

(c)  Any  use  of  a  NASA  airfield  facility 
by  aircraft  not  operated  for  the  benefit 
of  the  Federal  Government  shall  be  free 
of  charge  and  no  consideration 
(monetary  or  otherwise)  shall  be 
exacted  or  received  by  NASA  for  such 
use.  However,  each  user,  as  a  condition 
of  receiving  permission  to  use  such 
airfield  facility,  shall  agree  to  become 
familiar  with  the  physical  condition  of 
the  airfield;  abide  by  the  conditions 
placed  upon  such  use;  subject  the 
aircraft,  the  user,  and  those 
accompanying  the  user  to  any 
requirements  imposed  by  NASA  in  the 
interest  of  security  and  safety  while  the 
aircraft  or  persons  are  on  a  NASA 
facility;  use  the  facilities  entirely  at  the 
user's  own  risk;  hold  the  Federal 
Government  harmless  with  respect  to 
any  and  all  liabilities  which  may  arise 
as  a  result  of  the  use  of  the  facilities; 
and  carry  insurance  covering  liability  to 
others  in  amounts  not  less  than  those 
listed  in  the  Hold  Harmless  Agreement 

(d)  Permission  to  use  a  NASA  airfield 
facility  will  be  granted  only  in 
accordance  with  the  timitations  and 
procedures  established  by  an  approving 
authority  and  then  only  when  such  use 
will  not  compete  with  another  airport  in 
the  vicinity  which  imposes  landing  fees 
or  other  user  charges. 


(e)  In  no  event,  except  for  an  in-flight 
emergency  (see  S  1204.1406).  will 
permission  to  use  NASA  airfield 
facilities  be  granted  to  an  aircraft 
arriving  directly  from,  or  destined  for, 
any  location  outside  the  continental 
United  States  unless  previously 
arranged  and  approved  by  the 
authorized  approving  official. 

(f)  Permission  to  use  NASA  airfields 
may  be  granted  only  to  those  users 
having  the  legal  capacity  to  contract  and 
whose  aircraft  are  in  full  compliance 
with  applicable  Federal  Aviation 
Administration  (FAA)  or  other  cognizant 
regulatory  agency  requirements. 

(g)  Permission  to  use  NASA  airfields, 
except  in  connection  with  a  declared  in- 
flight emergency,  will  consist  only  of  the 
right  to  land,  park  an  aircraft  and 
subsequently  take  off.  NASA  is  not 
equipped  to  provide  any  other  services 
such  as  maintenance  or  fuel  and  such 
services  will  not  be  provided  except 
following  an  in-flight  emergency. 

§1204.1409    AvaHaM*  airport  faclNttM. 

The  facilities  available  vary  at  each 
NASA  Installation  having  an  airfield. 
The  airport  facilities  available  are: 

(a)  Shuttle  Landing  Facility— (1) 
Runways.  Runway  15-33  is  15,000  feet 
long  and  300  feet  wide  with  1,000-foot 
overruns.  The  first  3,500  feet  at  each  end 
of  the  runway  have  been  modified  for 
smoothness.  The  center  8,000  feet  of  the 
nmway  is  grooved  for  improved  braking 
under  wet  conditions. 

(2)  Parking  Areas  and  Hangar  Space. 
No  hangar  space  is  available.  Limited 
available  concrete  parking  ramp  space 
makes  precoordination  necessary. 
.  (3)  Control  Tower.  The  control  tower 
is  normally  in  operation  from  0600  to 
1600  local  time,  Monday  through  Friday. 
Additional  hours  of  operation  are  filed 
with  the  St.  Petersburg  Fli^t  Service 
Station  (FSS).  The  tower  may  be 
contacted  on  128.55  MHz  or  284.0  MHz. 
FAA  regulations  pertaining  to  the 
operation  of  aircraft  at  airports  with  an 
operating  control  tower  (S  91.87  of  this 
title)  will  apply.  When  the  tower  is  not 
in  operation,  the  FAA  regulations 
pertaining  to  the  operation  of  aircraft  at 
airports  without  an  operating  control 
tower  (S  91.89  of  this  titie)  will  apply. 

(4)  Navigation  aids.  A  Microwave 
Scanning  Beam  Landing  System 
(MSBLS)  and  a  Tactical  Airborne 
Navigation  System  (TACAN)  are 
installed  at  the  FaciUty.  There  are  two 
published  TACAN  approaches  and  an 
approved  and  published  nondirectional 
beacon  (NDB)  approach  available  from 
Titusville.  Runway  approach  lighting 
(similar  to  Category  n  ALSF-2)  and  edge 
lights  are  available  by  prior 
arrangement 


(5)  Hazards.  There  are  towers  and 
buildings  south,  southeast,  and 
northeast  of  the  facility  as  high  as  550 
feet  that  could  pose  hazards  to  air 
navigation.  All  are  marked  with 
obstruction  lights. 

(6)  Emergency  Equipment.  Aircraft 
Rescue  and  Fire-fighting  (ARFF) 
equipment  will  be  provided  in 
accordance  with  14  CFR  part  139. 

(b)  Wallops  Airport — (1)  Runways. 
There  are  three  hard  surfaced  runways 
in  satisfactory  condition.  The  runways 
and  taxiways  are  concrete  and/or 
asphalt.  Runway  10-28  is  8,000  feet  long, 
200  feet  wide  with  maximum  wheel  load 
of  57,500  pounds;  runway  04-22  is  8.750 
feet  long.  150  feet  wide  with  maximum 
wheel  load  of  57,500  pounds;  and 
runway  17-35  is  4.820  feet  long,  150  feet 
wide  with  maximum  wheel  load  of 
14,700  pounds. 

(2)  Parking  Areas  and  Hangar  Space. 
No  hangar  space  is  available.  However, 
limited  concrete  parking  ramp  space  is 
available  as  directed  by  the  control 
tower. 

(3)  Control  Tower  This  control  tower 
is  normally  in  operation  from  0630  to 
1830  local  time,  Monday  through  Friday, 
excluding  Federal  holidays.  The  tower 
may  be  contacted  on  126.5  MHz  or  394.3 
MHz.  When  the  tower  is  in  operation, 
FAA  regulations  pertaining  to  the 
operation  of  aircraft  at  airports  with  an 
operating  tower  (5  91.87  of  this  title)  will 
apply.  When  the  tower  is  not  in 
operation,  all  aircraft  operations  will  be 
handled  by  Wallops  UNICOM  on  the 
tower  frequency,  and  FAA  regulations 
pertaining  to  the  operation  of  aircraft  at 
airports  without  an  operating  control 
tower  (5  91.89  of  this  title)  will  apply.  In 
addition  to  Federal  Aviation  Regulations 
(FAR's)  (8  91  of  this  tide).  Wallops 
requires  that  pilots  obtain  clearances 
from  the  Wallops  UNICOM  before 
landings,  takeofts,  and  taxiing.  Civil 
aircraft  operations  are  normally 
confined  to  daylight  hours. 

(4)  Navigation  Aids.  All  runways,  04- 
22, 10-28,  and  17-35  are  lighted.  Both 
active  taxiways.  parallels  04-22  and  10- 
28,  are  lighted.  Airfield  lighting  is 
available  upon  request  All  nmway 
approaches  are  equipped  with  operating 
precision  approach  path  indicator 
(PAPI)  systems  and  are  available  on 
request.  All  airfield  obstructions  are 
equipped  with  red  obstruction  lights. 

(5)  Hazards.  Numerous  towers  in 
airport  vicinity  up  to  241  feet  above 
ground  level.  Existing  tree  obstructions 
are  located  1500  feet  west  of  runway  10 
threshold.  High  shore  bird  population 
exists  in  the  Wallops  area.  Deer 
occasionally  venture  across  runways. 
Light-controlled  traffic  crossovers  are  in 
existence.  Potential  radio  frequency  (RF) 


hazards  exist  from  tracking  radars. 
Hazards  involving  aircraft  and  rocket 
launch  operations  exist  when  Restricted 
Area  R-6604  is  active. 

(6)  Emergency  Equipment.  Aircraft 
rescue  and  fire-fighting  equipment  is 
normally  available  on  a  continuous 
basis. 

(c)  Other  Facilities.  No  facilities  or 
services  other  than  those  described 
above  are  available  except  on  an 
individual  emergency  basis  to  any  user. 

(d)  Status  of  Facilities.  Changes  to  the 
status  of  die  KSC  and  WFF  facilities  will 
be  published  in  appropriate  current  FAA 
aeronautical  publications. 

11204.1404    RsquMts  for  use  Of  NASA 
•IrfleM  f acMitlM. 

(a)  Request  for  use  of  a  NASA  airfield, 
whether  on  a  one  time  or  recurring 
basis,  must  be  in  writing  and  addressed 
to  the  appropriate  NASA  facility, 
namely: 

(1)  Shuttle  Landing  Facility.  Director 
of  Center  Support  Operations.  John  F. 
Kennedy  Space  Center,  Kennedy  Space 
Center.  Florida  32899. 

(2)  Wallops  Airport.  Director  of 
Suborbital  Projects  and  Operations, 
Goddard  Space  Flight  Center,  Wallops 
Flight  Facility,  Wallops  Island,  Virginia 
23337. 

(b)  Such  requests  will: 

(1)  Fully  identify  the  prospective  user 
and  aircraft 

(2)  State  the  purpose  of  the  proposed 
use  and  the  reason  why  the  use  of  the 
NASA  airfield  is  proposed  rather  than  a 
commercial  airport. 

(3)  Indicate  the  expected  annual  use, 
to  include  number  and  approximate 
date(s]  and  time(8)  of  such  proposed 
use. 

(4)  State  that  the  prospective  user  is 
prepared  to  fully  comply  with  the  terms 
of  this  Subpart  14  and  the  use  permit 
which  may  be  issued. 

(c)  Upon  receipt  of  the  written  request 
for  permission  to  use  the  airport,  the 
NASA  official  designated  by  each 
facility  will  request  additional 
information,  if  necessary,  and  forward 
both  this  regulation  and  the  required 
Hold  Harmless  Agreement  for  execution 
by  the  requestor  or  forward,  where 
appropriate,  a  denial  of  the  request 

(d)  The  signed  original  of  the  Hold 
Harmless  Agreement  shall  be  returned 
to  the  designated  NASA  official,  and  a 
copy  retained  in  the  aircraft  at  all  times. 
Such  copy  shall  be  exhibited  upon 
proper  demand  by  any  designated 
NASA  official. 

(e)  At  the  same  time  that  the 
prospective  user  returns  the  executed 
original  of  the  Hold  Harmless 
Agreement  the  user  shall  forward  to  the 
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designated  NASA  official  the  required 
Certificate  of  Insurance  and  waiver  of 
rights  to  subrogation.  Such  certincate 
shall  evidence  that  during  any  period  for 
which  a  permit  to  use  is  being  requested, 
the  prospective  user  has  in  force  a 
policy  of  insurance  covering  liability  in 
amounts  not  less  than  those  Usted  in  the 
Hold  Harmless  Agreement 

(f)  When  the  documents  (in  form  and 
substance)  required  by  paragraphs  b 
through  e  of  this  section  have  been 
received,  they  will  be  forwarded  with  a 
proposed  use  permit  to  the  approving 
authority  for  action. 

(g)  The  designated  NASA  official  will 
forward  the  executed  use  permit  or 
notification  of  denial  thereof  to  the 
prospective  user  after  the  approving 
authority  has  acted. 

$1204.1405    Approving  authority. 

The  authority  to  establish  limitations 
and  procedures  for  use  of  a  NASA 
airfield,  as  well  as  the  authority  to 
approve  or  disapprove  the  use  of  the 
NASA  airfield  facilities  subject  to  the 
terms  and  conditions  of  this  subpart  and 
any  supplemental  rules  or  procedures 
established  for  the  facihty  is  vested  in; 

(a)  Shuttle  Landing  Facility.  Director 
of  Center  Support  Operations.  Kennedy 
Space  Center.  NASA. 

(b)  Wallops  Airport  Director  of 
Suborbital  Projects  and  Operations, 
Goddard  Space  Flight  Center,  Wallops 
Flight  Facihty.  NASA. 

§1204.1406    Procedures  In  th«  event  of  • 
declared  In-flight  emergency. 

(a)  Any  aircraft  involved  in  a  declared 
in-flight  emergency  that  endangers  the 
safety  of  its  passengers  and  aircraft  may 
land  at  a  NASA  airfield.  In  such 
situations,  the  requirements  for  this 
subpart  for  advance  authorizations,  do 
not  apply. 

(b)  NASA  personnel  may  use  any 
method  or  means  to  clear  the  aircraft  or 
wreckage  from  the  runway  after  a 
landing  following  an  in-flight  emergency. 
Care  will  be  taken  to  preclude 
unnecessary  damage  in  so  doing. 
However,  the  runway  will  be  cleared  as 
soon  as  possible  for  appropriate  use. 

(c)  The  emergency  user  will  be  billed 
for  all  costs  to  the  Government  that 
result  from  the  emeigency  landing.  No 
landing  fee  will  be  charged,  but  the 
charges  wiU  include  the  labor,  materials, 
parts,  use  of  equipment,  and  tools 
required  for  any  service  rendered  imder 
these  circumstances. 

(d)  In  addition  to  any  report  required 
by  the  Federal  Aviation  Administration, 
a  complete  report  covering  the  landing 
and  the  emergency  will  be  filed  with  the 
airfield  manager  by  the  pilot  or.  if  the 


pilot  is  not  available,  any  other  crew 
member  or  passenger. 

(e)  Before  an  aircraft  which  has  made 
an  emergency  landing  is  permitted  to 
take  off  (if  the  aircraft  can  and  is  to  be 
flown  out)  the  owner  or  operator  thereof 
shall  make  arrangements  acceptable  to 
the  approving  authority  to  pay  any 
charges  assessed  for  serncen  rendered 
and  execute  a  Hold  Harmless 
Agreement.  The  owner  or  operator  may 
also  be  required  to  furnish  a  certificate 
of  insurance,  as  provided  in  9  1204.1404, 
covering  such  takeoff. 

S  1204.1407    Procedure  In  the  event  of  an 
unautttorized  use. 

Any  aircraft  not  operated  for  benefit 
of  the  Federal  Government  which  lands 
at  a  NASA  airfield  facility  without 
obtaining  prior  permission  from  the 
approving  authority,  except  in  a  bona 
fide  emergency,  is  in  violation  of  this 
subpart  Such  aircraft  will  experience 
delays  while  authorization  for  departure 
is  obtained  pursuant  to  this  subpart  and 
may,  contrary  to  the  other  provisions  of 
this  subpart  be  required,  at  the 
discretion  of  the  approving  authority,  to 
pay  a  user  fee  of  not  less  than  $100. 
Before  the  aircraft  is  permitted  to 
depart  the  approving  authority  will 
require  full  comptiance  with  this 
Subpart  1204.14.  including  the  filing  of  a 
complete  report  explaining  the  reasons 
for  the  unauthorized  landing.  Violators 
could  also  be  subject  to  legal  habihty  for 
unauthorized  use.  When  it  appears  that 
the  violation  of  this  subpart  was 
debberate  or  is  a  repeated  violation,  the 
matter  will  be  referred  to  the  Aircraft 
Management  Office,  NASA 
Headquarters,  which  will  then  grant  any 
departure  authorization. 
Richaid  H.  Truly, 
Adwinhtrator. 

[FR  Doc  91-17890  Filed  7-28-91:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

15  CFR  Part  50 

[Docket  Na  910642-1142] 

Special  Services  and  Studies  by  the 
Bureau  of  the  Census  (Age  Search  and 
Citizenship  Service) 

AQEMCv:  Census,  Commerce. 
ACnON:  Final  rule;  technical 
amendment. 


summary:  The  Secretary  of  Commerce 
issues  this  final  rule  implementiBg  a 
technical  amemknent  to  announce  a 
change  of  address  for  the  Bureau  of  the 


Census  age  search  and  citizenship 
service  operations  from  Pittsburg, 
Kansas,  to  Jeffersonville.  Indiana. 
EFFECnvE  DATT:  August  2, 1901. 
FON  nrnTMER  INFOmiATION  CONTACT 
Joseph  S.  Harris,  Chief,  Data  Preparation 
Division.  1201  East  10th  Street 
Jeffersonville,  Indiana  47132,  telephone 
(812)  288-3344. 

SUPPLEMENTAMY  INFORMATION:  As  a 

service  to  the  public  the  Bureau  of  the 
Census  conducts  searches  of  past 
decennial  census  records  to  provide 
individuals  with  proof  of  their  or  their 
ancestors'  age,  relationships,  citizenship, 
and  other  personal  data,  upon  request 
and  payment  of  a  fee  for  the  cost  of  the 
service.  This  service  is  supported 
entirely  by  user  fees.  The  function  is 
being  relocated  from  an  office  in 
Pittsburg,  Kansas,  to  the  Census  Bureau 
processing  office  in  Jeffersonville, 
Indiana,  in  order  to  contain  costs  and  to 
ensure  effective,  efficient  continuation 
of  the  service.  Operations  in  Pittsburg, 
Kansas  will  cease  on  August  1, 1991. 

Classification 

This  final  rule,  technical  amendment 
is  issued  under  part  50,  9  50.1,  paragraph 
(c).  The  Bureau  of  the  Census 
determines  for  good  cause  that  this 
technical  amendment  makes  no 
substantive  changes  other  than  a  change 
in  the  location  of  the  age  search  and 
citizenship  service  function,  therefore,  it 
is  unnecessary  under  5  U.S.C.  553(b){B) 
to  provide  for  prior  public  comment,  and 
there  is  good  came  under  5  U.S.C.  553(d) 
not  to  delay  for  30  dajrs  its  effective 
date. 

Because  this  rule  is  being  issued 
without  prior  comment  a  regulatory 
flexibility  analysis  is  not  required  under 
the  Regulatory  FlexibiHty  Act  and  none 
has  been  prepared. 

This  rule  has  been  determined  not  to 
be  a  major  rule  under  Executive  Order 
12291,  does  not  contain  policies  with 
federalism  implications  sufficient  to 
warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612,  and  does 
not  contain  a  collection-of-information 
requirement  for  the  purposes  of  the 
Paperwork  Reduction  Act.  There  is  no 
regulatory  impact. 

List  of  Subjects  in  15  CFR  Port  50 

Census  data. 

For  reason^  set  out  in  the  preamble,  15 
CFR  part  50  is  amended  as  follows: 

PART  50— SPECtAL  SERVICES  AND 
STUDIES  BY  THE  BUREAU  OF  THE 
CENSUS 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 


Authority:  Sec.  3,  49  Stat  293  ai 
15  U.S.C  192a.  Interprets  or  applif 
Stat  1258,  at  amended,  sec  1, 40 1 
•ec  8, 80  Stat  1013,  as  amended, : 
192, 189a,  13  U.S.C  8. 

2.  Section  50.1  is  amended  t 
paragraph  (c)  to  read  as  follow 


(c)  Requests  for  age  search  i 
citizenship  service  should  be  i 
to  the  Personal  Census  Search 
Data  Preparation  Division,  Bu 
Census,  P.O.  Box  1545,  Jeffersi 
Indiana  47131.  Application  foi 
be  obtained  at  Department  of 
field  offices  or  Social  Security 
by  writing  to  the  Jeffersonville 
office. 

Dated:  |uly  2. 199L 
BariMta  Evaritt  Bryant 

Director.  Bureau  of  the  Census. 
(PR  Doc.  91-17S92  Rled  7-26-91;  I 

BIUJNO  CODE  Wt(M>7-H 


DEPARTMENT  OF  HEALTH  » 
HUMAN  SERVICES 

Food  and  Drug  Admlnistratk 

21  CFR  Part  112 

IDocketNaaSN-0331] 

Cardiovascuiar  Devices;  Ext< 
Effective  Date  of  Requlremei 
Premarlcet  Approval;  Replaa 
Heart  Valve  Allograft 

agency:  Food  and  Chug  Admi 
HHS. 

ACTION:  Notice  of  extension  ol 
applicability  of  a  final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  exter 
effective  date  of  a  notice  whic 
issued  on  June  26, 1991,  and  w 
clarified  that  replacement  hea 
allograft  devices  are  subject  t( 
rule  issued  by  FDA  on  May  13 
May  1987  rule  required  the  fill 
premarket  approval  applicatic 
for  all  preamendment  replacei 
valves  and  those  substantiallj 
equivalent  to  replacement  hea 
The  June  1991  notice  provided 
PMA  for  a  replacement  heart  ■ 
allograft  was  not  approved  on 
August  26, 1991,  the  device  wt 
violate  the  Federal  Food,  Druj 
Cosmetic  Act  (the  act)  unless 
subject  of  an  approved  Investi 
device  exemption  (IDE).  The  c 
notice  extends  the  effective  di 
November  25, 1991. 
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Census  age  search  and  citizenship 
service  operations  from  Pittsburg. 
Kansas,  to  Jeffersonville.  Indiana. 
EFFECTIVE  DAT¥:  August  2, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  S.  Harris.  Chief,  Data  Preparation 
Division.  1201  East  10th  Street. 
Jeffersonville,  Indiana  47132,  telephone 
(812)  288-3344. 

SUPPLEMENTARY  INFORMATION:  As  a 

service  to  the  public,  the  Bureau  of  the 
Census  conducts  searches  of  past 
decennial  census  records  to  provide 
individuals  with  proof  of  their  or  their 
ancestors'  age,  relationships,  citizenship, 
and  other  personal  data,  upon  request 
and  payment  of  a  fee  for  the  cost  of  the 
service.  This  service  is  supported 
entirely  by  user  fees.  The  function  is 
being  relocated  from  an  office  in 
Pittsburg,  Kansas,  to  the  Census  Bureau 
processing  office  in  Jeffersonville, 
Indiana,  in  order  to  contain  costs  and  to 
ensure  effective,  efficient  continuation 
of  the  service.  Operations  in  Pittsburg, 
Kansas  will  cease  on  August  1, 1991. 

Classification 

This  final  rule,  technical  amendment 
is  issued  under  part  50,  9  50.1,  paragraph 
(c).  The  Bureau  of  the  Census 
determines  for  good  cause  that  thta 
technical  amendment  makes  no 
substantive  changes  other  than  a  change 
in  the  location  of  the  age  search  and 
citizenship  service  function,  therefore,  it 
is  unnecessary  under  5  U.S.C.  SSSfblfB) 
to  provide  for  prior  public  comment,  and 
there  is  good  cause  under  5  U.S.C.  553(d} 
not  to  delay  for  30  days  its  effective 
date. 

Because  this  rule  is  being  issued 
without  prior  comment,  a  regulatory 
flexibility  analysis  is  not  required  under 
the  Regulatory  FlexibiKty  Act  and  none 
has  been  prepared. 

This  rule  has  been  determined  not  to 
be  a  major  rule  under  Executive  Order 
12291,  does  not  contain  policies  with 
federalism  implications  sufficient  to 
warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612,  and  does 
not  contain  a  collection-of-infonnation 
requirement  for  the  purposes  of  the 
Paperwork  Reduction  Act.  There  is  no 
regulatory  impact. 

List  of  Subjects  in  15  CFR  Part  50 

Census  data. 

For  reason^  set  out  in  the  preamble,  15 
CFR  part  50  is  amended  as  follows: 

PART  50-SPECtAL  SCRVtCES  AND 
STUDIES  BY  THE  BUREAU  OF  THE 
CENSUS 

1.  The  authority  citation  for  pert  50 
continues  to  read  as  follows: 


Authority:  Sec.  3, 49  Stat.  293  at  amended: 
IS  \iS.C  192a.  Interprets  or  applies  sec  1. 40 
Stat  1256,  at  amended,  sec  1, 49  Stat  282. 
•ec  a  60  Stat  1013,  as  amended,  IS  U.S.C 
192. 188a.  13  U.S.C  8. 

2.  Section  SO.l  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

$50.1    QeneraL 

•        •        •        *        • 

(c)  Requests  for  age  search  and 
citizenship  service  should  be  addressed 
to  the  Personal  Census  Search  Unit. 
Data  Preparation  Division.  Bureau  of  the 
Census,  P.O.  Box  1545.  Jeffersonville, 
Indiana  47131.  Application  forms  may 
be  obtained  at  Department  of  Commerce 
field  offices  or  Social  Security  offices  or 
by  writing  to  the  Jeffersonville,  Indiana 
office. 

Dated:  July  2, 199L 
BariMta  Evaritt  Bryant, 

Director,  Buraau  of  the  Census. 

(FR  Doc.  91-17592  Fded  7-26-91:  MS  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  112 

IDocketNaaSN-0331] 

Cardiovascuiar  Devices;  Extension  of 
Effective  Date  of  Requirement  tor 
Premarlcet  Approval;  Replacement 
Heart  Valve  Allograft 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  extension  of 
applicability  of  a  final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  Is  extending  the 
effective  date  of  a  notice  which  was 
issued  on  June  26, 1991,  and  which 
clarified  that  replacement  heart  valve 
allograft  devices  are  subject  to  a  final 
rule  issued  by  FDA  on  May  13. 1987.  The 
May  1987  rule  required  the  filing  of  a 
premarket  approval  application  [TtAA] 
for  all  preamendment  replacement  heart 
valves  and  those  substantially 
equivalent  to  replacement  heart  valves. 
The  June  1991  notice  provided  that  if  a 
PMA  for  a  replacement  heart  valve 
allograft  was  not  approved  on  or  before 
August  26, 1991.  the  device  would 
violate  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  unless  it  were  the 
subject  of  an  approved  Investigational 
device  exemption  (IDE).  The  current 
notice  extends  the  effective  date  until 
November  25, 1991. 


EFPECTlva  DATtt:  FDA  is  extending  the 
effective  date  for  an  approved  PMA  or 
IDE  until  November  25, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Kenneth  Palmer,  Center  for  Devices  and 
Radiological  Health  (HFZ-450).  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-427-1200. 
SUPPUEMENTARY  INFORMATION:  bl  the 
Federal  Register  of  June  26, 1991  (56  FR 
29177),  FDA  stated  that  the  May  13, 1987 
(52  FR  18162)  regulation  requiring  the 
filing,  under  section  515(b)  of  the  act  (21 
U.S.C  3eOe(b)),  of  a  I^4A  for 
replacement  heart  valves,  expressly 
covers  replacement  heart  valve  allograft 
devices.  In  the  June  1991  notice,  FDA 
emphasized  that  the  regulation  requiring 
premarket  approval  or  investigational 
device  exemptions  for  replacement 
heart  valve  allografts,  was  necessary  to 
ensure  protection  of  the  public  health  for 
the  use  of  a  device  that  can  raise 
significant  safety  concerns.  FDA  stated 
that  prior  to  premarket  approval  the 
availability  of  human  heart  valves  need 
not  be  diminished.  Distribution  of  the 
device  could  continue  imder  an 
approved  IDE,  which  would  ensure  that 
sponsors  received  informed  consent 
from  human  heart  valve  recipients  while 
requiring  the  systematic  collection  of 
data.  The  notice  advised  all  persons 
who  currendy  sponsor  or  intend  to 
sponsor  clinical  investigations  involving 
the  device  to  submit  an  IDE  application 
to  FDA  no  later  than  July  26, 1991. 

On  July  17, 1991,  FDA  received  a 
petition  on  behalf  of  six  nonprofit  tissue 
banks  that  process  human  heart  valve 
allografts  requesting  a  stay  of  the 
effective  date  of  its  action  for  a  period  of 
30  montiis,  until  February  26, 1994.  The 
petition  recited  a  ntunber  of  legal  and 
policy  grounds  for  the  requested  relief, 
but  explained  that  assurance  of 
availability  of  heart  valve  allografts  was 
its  principal  reason.  Petitioners  argued 
in  part  that  the  last  step  to  an 
operational  IDE,  that  of  IRB  approval 
cotdd  not  be  obtained  within  the  60-day 
time  period  allowed  under  the  June  1991 
notice.  Similar  concerns  about  the 
difficulty  of  obtaining  IRB  approval 
wldiin  the  60-day  timeframe  were  raised 
in  a  July  15, 1991,  letter  to  the  agency  by 
attorneys  for  Cryolife,  Cardiovascular, 
Inc.,  a  laboratory  that  specializes  in  the 
low  temperature  preparation  of  human 
heart  valves  for  transplantation. 

While  mindful  of  the  need  to  have 
approved  PMA's  or  IDE's  in  effect 
promptly  to  protect  the  public  health  In 
the  use  of  these  devices,  FDA  recognizes 
the  concerns  raised  by  allograft 
suppliers  that  there  may  be  difficulty  in 
obtaining  IRB  approval  by  August  26, 
199L  FDA  is  therefore  extending  the 


August  26, 1991,  date  until  November  25. 
1991.  FDA  emphasizes  that  sponsors 
should  submit  their  PMA  or  IDE 
applications  and  secure  IRB  approval  as 
soon  as  practicable  in  advance  of  that 
date. 

FDA  is  continuing  to  evaluate  the 
remainder  of  the  arguments  presented 
by  the  petition  and  will  respond  fully  at 
a  later  date. 

Dated:  July  24, 1991. 
Alan  L  Hoetlng, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

(FR  Doc  91-17898  Filed  7-26-01;  8.-45  a.m.| 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  31 

IT  J).  8341] 

RmiS4S-A0e8 

Deposits  of  Employment  Taxes; 
Correction 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correction  to  final  regulations. 

summary:  This  document  contains  a 
correction  to  Treasury  Decision  8341, 
which  was  published  in  the  Federal 
Register  on  April  2. 1991  (56  FR  13400). 
The  final  regulations  relate  to  the 
deposit  of  Federal  employment  taxes 
(including  railroad  retirement  taxes). 

effective  date:  April  2. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  G.  Surabian.  (202)  566-5985  (not 
a  toll-free  number). 

SUPPt.EMCNTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  concern  the 
manner  in  which  an  employer  computes 
its  deposit  liability  at  the  close  of  a 
specified  deposit  period.  The  regulations 
also  reflect  the  addition  of  section 
6302(g)  to  the  Infernal  Revenue  Code  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1989,  Public  Law  101-238, 103  Stat. 
2106,  accelerating  the  deposit  due  date 
of  employment  taxes  of  $100,000  or 
more,  and  its  amendment  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  Public  Law  101-508, 104  Stat.  1388. 
Guidance  concerning  the  acceleration 
provisions  was  previously  issued  in 
Notice  90-37, 1990-1,  CE  343,  dated 
May  21. 1990. 
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Need  for  Correction 

As  published,  T.D.  8341  contains  an 
omission  which  may  prove  to  be 
misleading  and  is  in  need  of 

clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  final 
regulations  (T.D.  8341).  which  was  the 
subject  of  FR  Doc.  91-7601,  is  corrected 
as  follows: 

§31.6302    [Corrected] 

1.  On  page  13402,  column  1,  the  last 
line  of  S  31.6302{c}-l(a)(l)(ii)(o) 
appearing  before  "Example  1:",  the 
language  "any)  for  that  month."  is 
corrected  to  read  "any)  for  that  month. 
However,  this  paragraph  (a)(l)(ii)(o) 
shall  not  apply  if  the  employer  was 
required  to  make  a  deposit  of  taxes 
pursuant  to  paragraph  (a)(l)(ii)(6)  of  this 
section  with  respect  to  an  eighth-month 
period  which  occurred  during  the 
calendar  month." 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer.  Assistant 

Chief  Counsel  (Corporate). 

IFR  Doc.  91-17949  Filed  7-26-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD90-064a] 

RIN-2115-AD71 

Drawbridge  Operation  Regulations; 
Potomac  River,  District  of  Columbia 

agency:  Coast  Guard.  DOT. 
action:  Temporary  final  rule  with 
request  for  comments. 

summary:  The  Coast  Guard  has  been 
petitioned  by  the  Federal  Highway 
Administration,  the  Maryland  and 
Virginia  Departments  of  Transportation, 
and  the  District  of  Columbia  Department 
of  Public  Works  to  permanently  amend 
the  regulations  governing  operation  of 
the  Woodrow  Wilson  Memorial  Bridge 
across  the  Potomac  River,  mile  103.8,  at 
Alexandria,  Virginia.  As  part  of  the 
rulemaking  process,  the  Coast  Guard  is 
considering  several  alternative  opening 
schedules  as  well  as  the  schedule 
proposed  by  the  petitioners.  This 
temporary  rule  is  being  issued  to 
evaluate  the  impacts  of  one  of  the 
alternatives  under  consideration  on  both 
marine  and  highway  traffic  during  the 
period. 

DATCS:  This  temporary  rule  is  effective 
from  July  31, 1991,  through  September 


28, 1991,  unless  sooner  terminated. 
Comments  must  be  received  on  or 
before  September  13, 1991. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob),  Fifth  Coast 
Guard  District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004.  The 
comments  received  will  be  available  for 
inspection  and  copying  at  room  507  at 
the  above  address  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  hohdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  804-398- 
6222. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  Ann  B. 
Deaton,  Project  Officer,  and  Capt.  M.  K. 
Cain,  Project  Attorney. 

Discussion  of  Temporary  Rule 

This  temporary  rule  is  being  issued  to 
evaluate  one  of  the  alternative  opening 
schedules  being  considered  by  the  Coast 
Guard  in  response  to  a  request  from  the 
Federal  Highway  Administration,  the 
Virginia  and  Maryland  Departments  of 
Transportation,  and  the  District  of 
Columbia  Department  of  Public  Works, 
to  permanently  change  the  regulations 
for  the  Woodrow  Wilson  Memorial 
Bridge  by  further  restricting  the  hours 
during  which  the  bridge  may  open  for 
vessel  traffic.  This  alternative  has  been 
selected  for  evaluation  because  it  is  one 
of  several  considered  to  strike  a 
reasonable  balance  between  the  needs 
of  both  marine  and  vehicular  traffic 
using  this  bridge. 

This  temporary  rule  is  for  evaluation 
purposes  only  and  will  be  effective  for  a 
60  day  period  beginning  on  July  31, 1991. 
The  impact  of  this  proposal  on  highway 
and  marine  traffic  during  this  period  will 
be  evaluated  to  determine  if  it  will  result 
in  substantial  improvements  in 
vehicular  traffic  flow  without 
unreasonably  restricting  marine  traffic. 
Data  will  be  collected  during  the  period 
to  document  the  time  and  duration  of 
draw  openings  and  length  of  any 
resulting  vehicle  backups.  If  this  rule 
results  in  an  unforeseen  disruption  of 
traffic  it  may  be  withdrawn  sooner  than 
60  days. 

The  Woodrow  Wilson  Bridge 
operated  under  temporary  rules  from 
August  2, 1990,  through  May  31, 1991.  to 
facilitate  repairs  to  the  bridge.  Repairs 
were  completed  by  May  31, 1991. 
Normally,  operation  of  the  bridge  would 
revert  to  the  permanent  rule  in  33  CFR 
117.255.  However,  it  is  apparent  that 
these  will  not  provide  a  satisfactory 
balance  between  the  needs  of  today's 


vehicular  traffic  and  the  needs  of 
vessels.  Therefore,  the  Coast  Guard 
issued  a  temporary  deviation  from  the 
permanent  rules  under  the  provisions  of 
33  CFR  117.43.  That  temporary  rule  with 
request  for  comments  was  issued  to 
evaluate  one  of  the  alternative  opening 
schedules  being  considered  for  a 
permanent  change  in  the  regulations. 
The  rule  was  published  in  the  Federal 
Register  (56  FR  25369)  on  June  4, 1991.  It 
was  effective  from  June  1, 1991,  through 
July  30, 1991.  Comments  were  accepted 
through  July  15, 1991. 

Before  any  permanent  changes  are 
made  in  the  operating  rule  for  the 
Woodrow  Wilson  Bridge,  a  notice  of 
proposed  rulemaking  will  be  published 
and  comments  on  all  alternatives  under 
consideration  will  be  solicited. 
Comments  are  also  invited  concerning 
any  particular  problems  experienced 
with  this  temporary  schedule.  These 
comments  will  be  evaluated  and 
modificafions  may  be  made  or  an 
alternate  temporary  schedule  of 
openings  may  be  established  for  the 
purpose  of  further  evaluation.  All 
comments  received  will  also  be 
considered  along  with  those  received  in 
connection  with  the  permanent 
operating  schedule  rule  change  being 
considered.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  any  recommended 
changes  to  the  temporary  rules.  Persons 
desiring  acknowledgement  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

Since  this  temporary  rule  serves  the 
immediate  interests  of  highway  traffic 
with  no  expected  significant  adverse 
impacts  on  marine  trafiic,  I  find  that 
good  cause  exists  for  publishing  this 
temporary  rule  without  publication  of  <* 
notice  of  proposed  rulemaking  and  for 
making  it  effective  in  less  than  30  days. 

Regulatory  Evaluation 

This  temporary  rule  is  considered  to 
be  not  major  under  Executive  Order 
12291  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034, 
February  26, 1979).  The  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary.  This  conclusion  is  based 
on  the  fact  that  these  regulations  are 
temporary  and  may  be  withdrawn 
earlier  than  scheduled.  They  are  not 
expected  to  have  any  substantial  affect 
on  commercial  navigation  or  on  any 
businesses  that  depend  on  waterbome 
transportation  for  successful  operations. 


Small  Entities 

Under  the  Regulatory  Flexi 
(5  U.S.C.  601  et  seq.),  the  U.S 
Guard  must  consider  whethe 
rules  will  have  a  significant  c 
impact  on  a  substantial  numi 
entities.  "Small  entities"  incli 
independendy  owned  and  op 
small  businesses  that  are  not 
in  their  field  and  that  otherw 
as  "  small  business  concerns 
section  3  of  the  Small  Businei 
U.S.C.  632).  The  Coast  Guard 
comments  on  the  economic  ii 
small  entities,  in  connection  i 
proposal  for  permanent  regul 
consider  them  at  that  time. 


This  action  has  been  analy 
accordance  with  the  principh 
criteria  contained  In  Executi\ 
12812,  and  it  has  been  detent 
the  temporary  rule  does  not  r 
sufficient  federalism  Implicat 
warrant  preparation  of  a  Fed< 
Assessment 

Environment 

This  rulemaking  has  been  t 
reviewed  by  the  Coast  Guard 
been  determined  to  be  catego 
excluded  from  further  enviroi 
documentation  in  accordance 
section  ZB2.g.{5)  of  Comman 
Instruction  M16475.1B.  A  Cati 
Exclusion  Determination  stat 
been  prepared  and  placed  in  i 
rulemaking  docket 

Ust  of  Subjecto  in  33  CFR  Pai 
Bridges. 

In  consideration  of  the  fore 
117  of  title  33,  Code  of  Federa 
Regulations,  Is  temporarily  ar 
follows:       1 1 

PART  117-ORAWBRIDQE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for 
continues  to  read  as  follows: 

Authority:  33  U  S.C.  499;  49  CTl 
CFR  l.(»-l(g);  33  CFR  117.43. 

2.  Section  117.255  is  tempor 
amended  by  revising  paragra] 
read  as  follows:  (This  is  a  ten 
rule  and  will  not  appear  in  th( 
Federal  Regulations). 

S  117^55    Potomac  River, 
(a)  •  *  • 

(2)  Need  not  open: 

(i)  Except  as  provided  in  pa 
(a)(1)  of  this  section,  for  the  pi 
any  vessel  unless  at  least  2  he 
advance  notice  is  given  to  the 
bridgetender  at  (202)  727-6522 
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vehicular  traffic  and  the  needs  of 
vessels.  Therefore,  the  Coast  Guard 
issued  a  temporary  deviation  from  the 
permanent  rules  under  the  provisions  of 
33  CFR  117.43.  That  temporary  rule  with 
request  for  comments  was  issued  to 
evaluate  one  of  the  alternative  opening 
schedules  being  considered  for  a 
permanent  change  in  the  regulations. 
The  rule  was  published  in  the  Federal 
Register  (56  FR  25369)  on  June  4, 1991.  It 
was  effective  from  June  1, 1991,  through 
July  30, 1991.  Comments  were  accepted 
through  July  15. 1991. 

Before  any  permanent  changes  are 
made  in  the  operating  rule  for  the 
Woodrow  Wilson  Bridge,  a  notice  of 
proposed  rulemaking  will  be  published 
and  comments  on  all  alternatives  under 
consideration  will  be  solicited. 
Comments  are  also  invited  concerning 
any  particular  problems  experienced 
with  this  temporary  schedule.  These 
comments  will  be  evaluated  and 
modifications  may  be  made  or  an 
alternate  temporary  schedule  of 
openings  may  be  established  for  the 
purpose  of  further  evaluation.  All 
comments  received  will  also  be 
considered  along  with  those  received  in 
connection  with  the  permanent 
operating  schedule  rule  change  being 
considered.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  any  recommended 
changes  to  the  temporary  rules.  Persons 
desiring  acknowledgement  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

Since  this  temporary  rule  serves  the 
immediate  interests  of  highway  traffic 
with  no  expected  significant  adverse 
impacts  on  marine  trafHc.  I  Hnd  that 
good  cause  exists  for  publishing  this 
temporary  rule  without  publication  of  a 
notice  of  proposed  rulemaking  and  for 
making  it  effective  in  less  than  30  days. 

Regulatory  Evaluation 

This  temporary  rule  is  considered  to 
be  not  major  under  Executive  Order 
12291  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034, 
February  26. 1979).  The  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary.  This  conclusion  is  based 
on  the  fact  that  these  regulations  are 
temporary  and  may  be  withdrawn 
earlier  than  scheduled.  They  are  not 
expected  to  have  any  substantial  affect 
on  commercial  navigation  or  on  any 
businesses  that  depend  on  waterbome 
transportation  for  successful  operations. 


Small  EntitiM 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  801  et  »eq.).  the  U.S.  Coast 
Guard  must  consider  whether  proposed 
rules  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entitles"  Include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "  small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (IS 
U.S.C.  632).  The  Coast  Guard  will  accept 
comments  on  the  economic  impact  on 
small  entities,  in  connection  with  the 
proposal  for  permanent  regulations,  and 
consider  them  at  that  time. 

Federalism 

This  action  has  been  analyzed  In 
accordance  with  the  principles  and 
criteria  contained  In  Executive  Order 
12812.  and  it  has  been  determined  that 
the  temporary  rule  does  not  raise 
sufficient  federalism  Implications  to 
warrant  preparation  of  a  Federal 
Assessment 

Environment 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.(5)  of  Commandant 
Instruction  Ml6475.ia  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  In  the 
rulemaking  docket 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

In  consideration  of  the  foregoing,  pert 
117  of  title  33,  Code  of  Federal 
Regulations,  is  temporarily  amended  as 
follows:       II 

PART  117— DRAWBRIDGE 
OPERATION  REQUU^nONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C,  499;  49  CFR  1.46;  33 
CFR  l.(»-l{gy,  33  CFR  117.43. 

2.  Section  117.255  is  temporarily 
amended  by  revising  paragraph  (aK2)  to 
read  as  follows:  (This  is  a  temporary 
rule  and  will  not  appear  in  the  Code  of 
Federal  Regulations). 

91 17.255    Potomac  Rtver. 

(a)  *  *  * 

(2)  Need  not  open: 

(i)  Except  as  provided  in  paragraph 
(a)(1)  of  this  section,  for  the  passage  of 
any  vessel  unless  at  least  2  hours 
advance  notice  is  given  to  the 
bridgetender  at  (202)  727-6522. 


(ii)  For  the  passage  of  any  vessel  from 
4  a.m.  to  9  a.m.  and  from  2  p.m.  to  7  pjn.. 
on  Monday  throu^  Fridays  other  than 
Federal  holidays. 

(iii)  For  the  passage  of  any  vessel 
from  2  p.m.  to  7  p.m  on  Saturdays, 
Sundays,  and  Federal  holidays. 

(Iv)  For  the  passage  of  recreational 
vessels  from  4  a.m.  to  12  midnight  with 
the  exception  of  one  opening  at  12  noon, 
if  requested,  on  Mondays  through 
Fridays  other  than  Federal  holidays. 

(v)  For  the  passage  of  recreational 
vessels  from  6  a.m  to  12  midnight  with 
the  exception  of  one  opening  at  12  noon, 
if  requested  and  one  opening  at  9  p.m., 
if  requested,  on  Saturdays,  Sundays,  and 
Federal  holidays. 

(vi)  This  temporary  rule  is  effective 
from  July  31. 1991.  through  September 
28. 199L 

Dated:  July  ft  1991. 

HJk  Gflhring. 

Captain.  US.  Coast  Guard  Commander.  Fifth 
Coast  Guard  District  Acting. 

(FR  Doa  91-17901  Filed  7-28-91:  8:45  am] 
BIUJNO  cooc  4»ie-i«-M 


33  CFR  Parts  127  and  154;  46  CFR 
Parts 25.32,34,50,  52, 53,54, 55, 56, 
57,  58,  59, 71, 76, 91, 92,  95, 107, 108, 
150,  153. 162, 163, 169, 170, 174, 182. 
189. 190,  and  193 

[COD  8S-032] 

RIN2115-AO05 

Incorporation  and  Adoption  of 
Industry  Standards 

AOCNCV.  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  amending 
its  regidations  to  adopt  industry 
standards  and  specifications.  These 
changes  eliminate  the  submission  of 
technical  information  for  affected 
components  and  reduce  the  overall  cost 
and  burden  in  staff  hours  and 
paperwork  for  both  industry  and  the 
government,  while  providing  a  better 
method  for  ensuring  that  the  affected 
components  comply  with  Coast  Guard 
regulations. 

DATES:  This  rule  Is  effective  on  August 
28, 1991.  The  Director  of  the  Federal 
Register  approves  as  of  August  28, 1991. 
the  incorporation  by  reference  of  certain 
publications  listed  in  the  regulations. 

FOR  FURTHER  INFORItATION  CONTACT: 
Mr.  Stephen  R.  Irvin,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection.  (202)  287-2206. 


SUPPLBMENTARV  mPOIWIATION: 
Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Stepliep 
R.  Irvin.  Project  Manager,  and  Mr. 
Stephen  R  Barber.  Project  CounseL 
Office  of  Chief  Counsel. 

Regiilatory  History 

On  August  17. 1990.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  "Incorporation  and 
Adoption  of  Industry  Standards"  in  thp 
Federal  Register  (55  FR  33824).  The 
Coast  Guard  received  four  letters 
commenting  on  the  proposal.  A  public 
hearing  was  not  requested  and  one  was 
not  held. 

Background  and  Purpose 

This  rulemaking  incorporates  Industry 
developed  standards  by  reference.  Since 
1968  the  Marine  Safety  Program  has 
adopted  over  250  industr}*  consensus 
standards  into  the  regulations.  Tliis 
action  has  lessened  the  regulatory 
burden  on  industry  as  well  as  saved 
many  pages  of  regulations.  This 
rulemaking  also  adopts  international 
standards,  allowing  the  United  States  to 
be  more  competitive  in  the  world 
market 

The  Coast  Guard  has  taken  a  very 
pro-active  stance  in  promoting 
incorporation  of  Industry  standards  in 
the  spirit  of  the  Office  of  Management 
and  Budget's  Circular  119,  "Federal 
Participation  In  the  Development  and 
Use  of  Voluntary  Standards."  This 
process  has  mutual  benefit  for  both 
industry  and  government.  Government 
costs  are  reduced  in  the  areas  of  people 
intensive  activities  needed  to  review 
and  approve  equipment  and  the  time 
expended  by  field  inspectors  to  verify 
compUance  with  the  standards.  Industry 
no  longer  needs  to  submit  plans  to  the 
government  for  review. 

The  regulations  In  this  rulemaking  will 
have  no  effect  on  Installations  and 
equipment  already  accepted  by  Coast 
Guard  marine  inspectors  and 
maintained  in  good  and  serviceable 
condition.  However,  when  a  piece  of 
equipment  system  component,  or  whole 
system  is  replaced,  the  regulations  in 
this  rulemaking,  as  well  as  other 
regulations  promulgated  after  the 
original  date  of  acceptaiu%  which 
relates  to  the  equipment  or  system, 
would  be  applicable  to  the  replacement 

The  standards  being  newly 
incorporated  or  updated  by  this 
rulemaking  are: 

Title 

ABS    Rules  for  Classing  and  Building  Steel 

Vessels,  1908. 
API  No. 
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RP 14C    Analysis.  Design.  Installation  and 

Testing  of  Basic  Surface  Safety  Systems 
for  Offshore  Production  Platforms. 
RP  53    Recommended  Practice  for  Blowout 

Protection  Equipment  Systems. 
ANSI  No. 
B16.5-88    Steel  Pipe  Flanges  and  Flanged 

Fittings. 
B31.5-87    Refrigeration  Piping. 
ASMENo. 
Sec.  I    Boiler  and  Pressure  Vessel  (B&PV) 

Code,  Power  Boilers. 
Sec.  in    B*PV  Code,  Division  1. 

Construction  of  Nuclear  Power  Plant 

Components. 
Sec.  IV    B4PV  Code,  Heating  Boilers. 
Sec.  Vn    BAPV  Code,  Recommended 

Guidelines  for  the  Care  of  Power  Boilers. 
Sec.  VIII    BAPV  Code,  Division  1,  Pressure 

Vessels. 
Sec.  IX    BAPV  Code,  Welding  and  Brazing 

Qualifications. 
ASTMNo. 

A-193-90    Standard  Specification  for  Alloy- 
Steel  and  Stainless  Steel  Bolting 

Materials  for  High-Temperature  Service. 
B-122-e5    Standard  Specification  for 

Copper-Nickel-Tin  Alloy,  Copper-Nici'el- 

Zinc  Alloy  (Nickel  Silver)  and  Copper- 
Nickel  Alloy  Plate,  Sheet,  Strip  and 

Rolled  Bar. 
B-127-80a    Standard  Specification  for 

Nickel-Copper  Alloy  (UNS  No.  4400) 

Plate,  Sheet  aiid  Strip. 
B-152-84    Standard  Specification  for 

Copper  Sheet.  Strip,  Plate  and  Rolled 

Bar. 
F-1121-^    Standard  Specification  for 

International  Shore  Connections  for 

Marine  Fire  Applications. 
F-112i-e7    Standard  Specification  for 

Quick  Disconnect  Couplings. 
F-1196-89    Standard  Specification  for 

Sliding  Watertight  Door  Assemblies. 
F-1197-89    Standard  Specification  for 

Sliding  Watertight  Door  Control  Systems. 
F-1271-89    Standard  Specification  for  Spill 

Valves  for  Use  in  Marine  Tank  Liquid 

Overpressure  Protection  Applications. 
F-1273-91    Standard  Specification  for 

Tank  Vent  Flame  Arresters. 
NFPA  No. 
302    Fire  Protection  Standard  for  Pleasure 

and  Commercial  Motor  Craft. 
SAENo. 
J-1928-89    Devices  Providing  Backfire 

Flame  Control  for  Gasoline  Engines  in 

Marine  Applications. 
J-1942-89    Hose  and  Hose  Assemblies  for 

Marine  Applications. 
UL  No. 
llll-as    Marine  Carburetor  Flame 

Arresters. 

Diacussion  of  Conunents  and  Changes 

A  total  of  four  comment  letters  were 
received.  Three  of  the  letters  were 
supportive  of  the  efforts  by  the  Coast 
Guard  to  incorporate  industry  standards 
by  reference.  One  letter  suggested 
incorporation  of  a  standard  which  is 
currently  under  development  by  the 
American  Society  for  Testing  and 
Materials.  The  Coast  Guard  will 


consider  incorporation  of  the  standard 
Once  the  standard  is  completed. 

One  comment  letter  questioned  the 
reasons  for  incorporation  of  two 
standards,  API  RP  14C  and  RP  53,  into 
S  58.03-1  of  46  CFR  and  commented  that 
the  most  current  editions  should  be 
incorporated  if  the  standards  are 
needed.  As  the  comment  correctly 
pointed  out,  industrial  systems  on  Outer 
Continental  Shelf  (OCS)  facilities  are 
the  primary  responsibility  of  the  Mineral 
Management  Service  (MMS).  However, 
MMS  has  no  jurisdiction  over  U.S. 
flagged  mobile  offshore  drilling  units 
(MODU's)  drilling  in  foreign  waters. 
Because  the  U.S.  Coast  Guard  has  this 
regulatory  responsibility,  its  regulations 
address  industrial  systems,  such  as 
blowout  preventer  equipment  and  high 
pressure  mud  and  cement  piping  on  U.S. 
flagged  MODU's  operating  outside  of 
our  OCS.  API  RP  14C  and  RP  53  were 
added  to  part  58  in  December  1978  (43 
FR  56801)  and  were  merely  consolidated 
with  all  other  adopted  standards  into 
the  format  prescribed  for  incorporation 
by  reference.  The  Coast  Guard  agrees 
with  the  comment  regarding 
incorporation  of  the  current  edition  of 
the  standards,  and  this  change  has  been 
made. 

In  the  Notice  of  Proposed  Rulemaking, 
the  addition  of  a  new  {  182.01-10, 
Incorporation  by  Reference,  was 
proposed.  The  standards  to  be 
incorporated  were  determined  not  to  be 
necessary  in  the  regulatory  text. 
Therefore,  the  proposed  section  has  not 
been  included  in  the  Final  Rule. 

incofporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  33  CFR 
127.003  and  154.106  and  48  CFR  25.01-3, 
32.01-1,  34.01-15,  52.01-1,  53.01-1,  54.01- 
1,  55.01-1.  56.01-2,  57.02-1,  58.03-1, 
59.01-2.  78.01-2.  92.01-2.  95.01-2. 108.101. 
150.210. 153.4, 170.015. 174.007. 182.01-10, 
190.01-3,  and  193.01-3  for  incorporation 
by  reference  under  5  U.S.C.  552  and  1 
CFR  part  51.  The  material  is  available  as 
indicated  in  those  sections. 

Regulatory  Evaluatioa 

This  rule  is  not  major  under  Executive 
Order  12291  and  not  significant  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  no  further 
Regulatory  Evaluation  is  necessary. 

These  regulations  will  result  in  overall 
savings  for  industry  and  the  Coast 
Guard.  While  industry  may  inciu-  some 
short-term  retooling  costs  to  change 
from  approval  numbers  to  industry 
standard  markings,  these  costs  should 


be  offset  in  the  long  term  by  the  savings 
realized  from  reduced  administrative 
costs  and  industry  standardization. 

Small  Entities 

As  discussed  under  "Regulatory 
Evaluation",  this  rule  will  not  have  a 
significant  impact  on  any  entity. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  docimientation. 
This  rule  revises  existing  regulations  to 
clarify  technical  requirements,  correct 
errors,  and  substitute  industry  standards 
for  existing  regulatory  requirements.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  at  the  office  of  the  Executive 
Secretary,  Marine  Safety  Council,  room 
3406,  U.S.  Coast  Guard,  2100  Second 
Street  SW.,  Washington,  DC  20593-0001. 

List  of  Subjects 

33  CFR  Part  127 

Harbors,  Hazardous  substances. 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

33  CFR  Part  154 

Incorporation  by  reference.  Oil 
pollution.  Reporting  and  recordkeeping 
requirements.  Vapor  control. 

46  CFR  Part  25 

Fire  prevention.  Incorporation  by 
reference.  Marine  safety. 

46  CFR  Part  32 

Cargo  vessels,  Fire  prevention. 
Incorporation  by  reference.  Marine 
safety.  Navigation  (water),  Occupational 


Federal  Regis 

safety  and  health,  Seamen,  Vi 
coiitrol. 

46  CFR  Part  34 

Cargo  vessels  Fire  prevent] 
Incorporation  by  reference.  M 
safety. 

46  CFR  Part  SO 

Marine  safety.  Vessels. 

46  CFR  Parts  52,  53,  and  54 

Incorporation  by  reference, 
and  recordkeeping  requiremei 
Vessels. 

46  CFR  Part  55 

Incorporation  by  reference, 
vessels.  Reporting  and  record! 
requirements. 

46  CFR  Parts  56,  57.  58,  and  56 

Incorporation  by  reference, 
and  recordkeeping  requiremei 
Vessels. 

46  CFR  Part  71 

Incorporation  by  reference, 
safety,  Passenger  vessels.  Rep 
recordkeeping  requirements. 

46  CFR  Part  76 

Fire  prevention.  Incorporatii 
reference.  Marine  safety. 

46  CFR  Part  91 

Cargo  vessels,  Incorporatioi 
reference.  Marine  safety,  Repc 
recordkeeping  requirements. 

46  CFR  Part  92 

Cargo  vessels.  Fire  preventi( 

Incorporation  by  reference,  Mi 
safety.  Occupational  safety  an 
Seamen.       1 1 

46  CFR  Part  95 

Cargo  vessels,  Incorporatior 
reference.  Marine  safety. 

46  CFR  Part  107 

Incorporation  by  reference,  1 
safety,  Oil  and  gas  exploratior 
Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  108 

Fire  prevention,  Incorporatic 
reference,  Marine  safety,  Occi 
safety  and  health.  Oil  and  gas 
exploration.  Vessels. 

46  CFR  Part  150 

Hazardous  materials  transp( 
Incorporation  by  reference,  Mc 
safety.  Reporting  and  recordke 
requirements. 
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be  offset  in  the  long  term  by  the  savings 
realized  from  reduced  administrative 
costs  and  industry  standardization. 

Small  Entities 

As  discussed  under  "Regulatory 
Evaluation",  this  rule  will  not  have  a 
significant  impact  on  any  entity. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b]  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  doomientation. 
This  rule  revises  existing  regulations  to 
clarify  technical  requirements,  correct 
errors,  and  substitute  industry  standards 
for  existing  regulatory  requirements.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  at  the  office  of  the  Executive 
Secretary,  Marine  Safety  Council,  room 
3406,  U.S.  Coast  Guard,  2100  Second 
Street  SW.,  Washington,  DC  20593-0001. 

List  of  SubjacU 

33  CFR  Part  127 

Harbors,  Hazardous  substances. 
Incorporation  by  reference,  Reporting 
and  recordkeeping  requirements. 

33  CFR  Part  154 

Incorporation  by  reference,  (Jil 
pollution.  Reporting  and  recordkeeping 
requirements.  Vapor  control. 

46  CFR  Part  25 

Fire  prevention,  Incorporation  by 
reference.  Marine  safety. 

46  CFR  Part  32 

Cargo  vessels,  Fire  prevention. 
Incorporation  by  reference.  Marine 
safety.  Navigation  (water),  Occupational 


safety  and  health.  Seamen.  Vapor 
coiitrol. 

46  CFR  Part  34 

Cargo  vessels  Fire  prevention. 
Incorporation  by  reference,  Marine 
safety. 

46  CFR  Part  50 

Marine  safety.  Vessels. 

46  CFR  Parts  52.  53,  and  54 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements, 
Vessels. 

46  CFR  Part  55 

Incorporation  by  reference.  Nuclear 
vessels.  Reporting  and  recordkeeping 
requirements. 

46  CFR  Parts  56,  57.  58,  and  59 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 
Vessels. 

46  CFR  Part  71 

Incorporation  by  reference.  Marine 
safety.  Passenger  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  76 

Fire  prevention.  Incorporation  by 
reference,  Marine  safety. 

46  CFR  Part  91 

Cargo  vessels,  Incorporation  by 
reference,  Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  92 

Cargo  vessels.  Fire  prevention, 
Incorporation  by  reference.  Marine 
safety.  Occupational  safety  and  health, 
Seamen. 

46  CFR  Part  95 

Cargo  vessels.  Incorporation  by 
reference.  Marine  safety. 

46  CFR  Part  107 

Incorporation  by  reference.  Marine 
safety,  Oil  and  gas  exploration, 
Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  108 

Fire  prevention.  Incorporation  by 
reference.  Marine  safety.  Occupational 
safety  and  health.  Oil  and  gas 
exploration.  Vessels. 

46  CFR  Part  150 

Hazardous  materials  transportation. 
Incorporation  by  reference.  Marine 
safety.  Reporting  and  recordkeeping 
requirements. 


46  CFR  Part  153 

Cargo  vessels.  Hazardous  materials 
transportation,  Incorporation  by 
reference.  Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  162 

Fire  prevention.  Marine  safety.  Oil 
pollution.  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  163 

Marine  safety. 

46  CFR  Part  169 

Fire  prevention,  Incorporation  by 
reference,  Marine  safety.  Reporting  and 
recordkeeping  requirements,  Schools, 
Vessels. 

46  CFR  Parts  170  and  174 

Incorporation  by  reference,  Marine 
safety.  Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  182 

Incorporation  by  reference,  Marine 
safety.  Passenger  vessels. 

46  CFR  Part  189 

Incorporation  by  reference.  Marine 
safety,  Oceanographic  research  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  190 

Fire  prevention.  Incorporation  by 
reference.  Marine  safety. 

46  CFR  Part  193 

Incorporation  by  reference.  Marine 
safety.  Oceanographic  research  vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  127  and  154  and  46  CFR  parts 
25.  32.  34.  50.  52.  53.  54.  55.  56.  57.  58.  59. 
71.  76.  91.  92.  95, 107. 108. 150. 153. 162. 
163. 169. 170. 174. 182. 189. 19a  and  193 
as  follows: 

nTL£  33— (AMENDED! 
PART  127— {AMENDED] 

1.  The  authority  citation  for  part  127  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231: 49  CFR  1.46. 

2.  Section  127.003  is  revised  to  read  as 
follows: 

§  127.003    Incorporation  by  referenca. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 


and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  Washington.  DC,  and 
at  the  U.S.  Coast  Guard.  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW.,  Washington,  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Society  for  Testing  and  Materials 
(ASTM) 

1916  Race  Street.  Philadelphia.  PA  19103 
ASTM  F-1121,  International  Shore 

Connections  for  Marine  Fire 

Applications,  1987 127.611 

National  Fire  Protection  Association  (NFPA) 

Bafterymarch  Park,  Quincy,  MA  02288 
NFPA  10,  Portable  Fire  Extinguishers. 

.1984 127.803 

NFPA  51B,  Cutting  and  Welding 

Processes,  1984 127.405 

NFPA  59A.  Production.  Storage,  and 

Handling  of  Liquefied  Natural  Gas 

(LNG),    1985...127.101;    127.201;    127.405: 

127.603 
NFPA  70,  National  Electrical  Code. 

1987 127.107;  127.201 

NFPA  251,  Fire  Tests  of  Building 

Construction  and  Materials.  1965...  127.005 

3.  Section  127.611  is  revised  to  read  as 
follows: 

S  127.61 1    Intemattonal  shore  connection. 

The  marine  transfer  area  must  have 
an  international  shore  connection  that  is 
in  accordance  with  ASTM  F-1121,  a  2V4 
inch  fire  hydrant,  and  2V»  inch  fire  hose 
of  sufficient  length  to  connect  the  fire 
hydrant  to  the  international  shore 
connection  on  the  vessel. 

PART  154-{  AMENDED] 

4.  The  authority  citation  for  Part  154 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231. 1321(j)(l)(c):  sec. 
2.  E.0. 11735,  38  FR  21243.  3  CFR.  1971-1975 
Comp.,  p.  793;  49  CFR  1.46. 

5.  Section  154.106  is  revised  to  read  as 
follows: 

9  154.106    Incof  poration  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a].  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW..  Washington,  DC,  and 
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at  the  U.S.  Coast  Guard.  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH).  2100  Second  Street 
SW..  Washington.  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b]  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Petroleum  Institute  (API} 

2101  L  Street  NW.,  Washington,  DC  20037 

API  Standard  2000,  Venting 

Atmospheric  and  Low-Presrore 
Storage  Tanks  (Nonrefrigerated 
and  Refrigerated),  Third  Edition. 
January  1982  (reaffirmed  December 
1987) „ „.. — 154.814 

API  Recommended  Practice  55a 

Manual  on  Installation  of  Refinery 
Instruments  and  Control  Systems. 
Part  n — Process  Stream  Analyzers, 
Section  1 — Oxygen  Analyzers, 
Fourth  Edition,  February  1965 154.824 

American  National  Standards  Institute 
(ANSI) 

1430  Broadway,  New  York.  NY  lOOlS 

ANSI  Bias,  Steel  Pipe  Flanges  and 

Flanged    Fittings,    1988...154.500;    154.808; 

154.810 

ANSI  B16.24,  Bronze  Pipe  Flanges  and 
Flange  Fittings  Class  150  and  300, 
1979 „ _ _....  154.500;  154.808 

ANSI  Bei.3,  Chemical  Plant  and 
Petroleum  Refinery  Piping.  1987 
(including  B31.3a-1988,  B31.3b- 
1988,  and  B31.3c-1989  addenda)...154.510; 

154.808 

American  Society  for  Testing  and  Materials 
(ASTM) 

1916  R*ce  Street  Philadelphia.  PA  19103 
ASTM  F-1122.  Standard  ^cificationa 

for  Quick  Disconnect  Couplings. 

1987 154.500 

International  Electrotechnical  Commission 
(lEC) 

Bureau  Central  de  la  Commission 

Ekctrotechnique  Internationale,  1  rue  de 

Varembe,  Geneva.  Switzerland 
lEC  309-1— Plugs,  Socket-Outlets  and 

Couplers  for  Industrial  Purposes: 

Part  1,  General  Requirements, 

1979 „ 154.812 

lEC  30e-2-Plugs,  Socket-Outlets  and 

Couplers  for  Industrial  Purposes; 

Part  2,  Dimensional 

Interchangeability  Requirements 

for  Pin  and  Contact-tube 

Accessories.  1981 154J12 

National  Electrical  Manufacturers 
Association  (NEMAJ 

2101  L  Street  NW.,  Washington,  DC  20036 
ANSI  NEMA  WD-6— Wiring  Devices. 

DimcnsionaJ  Requirements,  1888— 154.812 

National  Fire  Protection  Association  (NFPAJ 
Batterymarch  Park,  Qunicy,  X4A  02289 
NFPA  7a  National  Electric  Code. 

1987 _  154.735;  154.808: 154.S12 


Oil  Companies  International  Marine  Forum 
(OCIMFJ 

6th  Floor.  Portland  House,  Stag  Place,  London 

SWIE  5BH,  England 
Intemationai  Safety  Guide  for  Oil 

Tankers  and  Terminals,  Third  Ed.. 

1988 „ 154.735;  154.810 

6.  Section  154.500  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

§154.500    Hos«  assemblies. 

(d)  *  •  * 

(3)  Quick-disconnect  couplings  that 
meet  ASTM  F-1122. 


TITLE  4ft-{AMENDED] 
PART  25— [AMENDED] 

7.  The  authority  citation  for  part  25 
continnes  to  read  as  followr 

Authority:  46  U.S.C.  3306.  4104,  4302:  49 
CFR  1.46. 

8.  Section  25.01-3  is  revised  to  read  as 
follows: 

§  25.01-3    Incorporation  t>y  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a].  To  enforce  any  edition  other  than 
that  specifled  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW..  Washington.  DC  and 
at  the  U.S.  Coast  Guard.  Merchant 
Vessel  Inspection  and  Documentation 
Division  (G-MVI),  2100  Second  Street 
SW.,  Washington.  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Boat  and  Yacht  Council  (ABYC) 

P.O.  Box  747,  405  Headquarters  Drive,  suite  3, 

Millersville,  MD  21108-0747 
Standard  A-l-7a  Marine  LPG- 

Liquefied  Petroletmi  Gas  Systems. 

December  15, 1978 -,,,  ,,25.45-2 

Standard  A-22-78.  Marine  CNG- 

Compressed  Natural  Gas  Systems, 

December  15,  1978..._ 2545-2 

National  Fire  Protection  Association  (NFPA) 
Batterymarch  Park,  Quincy,  MA  02260 
NFPA  302,  Fire  Protection  SUndard  for 
Pleasure  and  Commercial  Motor 
Craft.  1969 _.  25.45-2 

Society  of  Automotive  Engineers  (SAE) 

400  Commonwealth  Drive.  Warrendale.  PA 
15096 

SAE  )-102a  Devices  Providing  Backfire 


Flame  Control  for  Gasoline 

Engines  in  Marine  Applications. 

June  1989 25.35-1 

Underwriter's  Laboratories  (UL) 

12  Laboratory  Drive,  Research  Triangle  Park, 
NC27709 

UL  1111,  Marine  Carburetor  Flame 

Arrestors,  June  1988 25J5-1 

d.  Section  25.35.1  is  emiended  by 
revising  paragraph  (c)  and  removing 
paragraphs  (d)  and  (e)  to  read  as 
follows: 

§25.35-1    ReqtHrefTMnts. 


(c)  Installations  consisting  of  backfire 
flame  arresters  bearing  basic  Approval 
Nos.  162.015  or  162.041  or  engine  air  and 
fuel  induction  systems  bearing  basic 
Approval  Nos.  162.015  or  162.042  may  be 
continued  in  use  as  long  as  they  are 
serviceable  and  in  good  condition.  New 
installations  or  replacements  must  meet 
applicable  requirements  of  subpart  58.10 
of  this  chapter. 

PART  32— [AMENDED] 

10.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703:  E.O.  12»4, 
45  FR  58801.  3  CFR.  1980  Comp..  p.  277; 
49  CFR  1.48. 

11.  Existing  subpart  32i)l  is 
redesignated  as  subpart  32.02  and 

§§  32.01-1. 32.01-5,  32.01-ia  and  32m- 
15  are  redesignated,  respectively,  as 
§§  32.02-1,  3Z02-5,  32.02-10,  and  32.02- 
15;  new  subpart  32.01,  consisting  of 
S  32.01-1,  is  added  to  read  as  follows: 

Subpart  32.01— Qeneral 


Sw. 
32.01.1 


Incorporation  by  reference. 


Subpart  32.01— General 

§  32.01-1    hicorporatlon  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
1100  L  Street  NW..  Washington.  DC.  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW.,  Washington.  DC  205Q3-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 


(b)  The  material  approved 
incorporation  by  reference  ir 
and  the  sections  affected  are 

American  Bureau  of  Shipping  (A 

45  Eisenhower  Drive,  Paramus,  I 

Rules  for  Building  and  Classing ! 

Vessels,  1989...  32.15-15:  32.0 

American  Society  for  Testing  an 
(ASTM) 

1916  Race  Street.  Philadelphia,  F 

ASTM  F-1273.  Standard  Specific 

for  Tank  Vent  Flame  Arrestc 

1991 

12.  Section  32.20-10  is  revii 
as  follows:  1 1 

§  32.20-10    Plame  arresters— 1 
Flame  arresters  must  be  of 
size  suitable  for  the  purpose 
and  meet  ASTM  F-1273. 

PART  34-[  AMENDED] 

13.  The  authority  citation  f 
continues  to  read  as  follows; 

Authority.  46  U.S.C.  3306.  3703 
45  FR  58801, 3  CFR.  1960  Comp., 
CFR  1.46. 

14.  The  heading  of  subpart 
revised  to  read  as  follows: 

Subpart  34.01— Oeneral 

15.  The  heading  of  S  34.01- 
to  read  as  follows: 

§  34.01-1    AppHcabHIty— TB/A 

16.  Section  34.01-15  is  add( 
as  follows: 

§  34.01-15    Incorporation  by  n 

(a)  Certain  material  is  inco 
reference  into  this  part  with  I 
approval  of  the  Director  of  th 
Register  in  accordance  with  ! 
552(a).  To  enforce  any  editioi 
that  specified  in  paragraph  (I 
■action,  the  Coast  Guard  mui 
notice  of  change  in  the  Feder 
and  make  the  material  avaiU 
public.  All  approved  materia 
at  the  Office  of  the  Federal  R 
1100  L  Street  NW.,  Washingt 
at  the  U.S.  Coast  Guard.  Mar 
Technical  and  Hazardous  Mi 
Division  (G-^fTH),  2100  Secc 
SW.,  Washington,  DC  20593- 
available  from  the  sources  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved 
incorporation  by  reference  in 
and  the  sections  affected  are 

American  Society  for  Testing  an 
(ASTM) 

1016  Race  Street.  Philadelphia.  P 
ASTM  F-1121,  Standard  Speciflc 
for  International  Shore 
Connections  for  Marine  Fire 

Applications,  1967 
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~ 154.735;  154.810 

500  is  amended  by 
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122. 
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Flame  Control  for  Gaaoline 

Engines  in  Marine  Applications. 

June  1989 „....  25.35-1 

Underwriter's  Laboratories  fUL) 

12  Laboratory  Drive,  Research  Triangle  Park. 

NC27709 
UL  1111,  Marine  Carburetor  Flame 

Arreslors.  June  1988 25J&-1 

d.  Section  25.35.1  is  amended  by 
revising  paragraph  (c)  and  removing 
paragraphs  (d]  and  fe)  to  read  as 
follows: 

§25.35-1    Requirements. 

•        *        ♦        «        * 

(c)  Installations  consisting  of  backfire 
flame  arresters  bearing  basic  Approval 
Nos.  162.015  or  162.041  or  engine  air  and 
fuel  induction  systems  bearing  basic 
Approval  Nos.  162.015  or  162.042  may  be 
continued  in  use  as  long  as  they  are 
serviceable  and  in  good  condition.  New 
installations  or  replacements  must  meet 
applicable  requirements  of  subpart  58.10 
of  this  chapter. 

PART  32— {AMENDED] 

10.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703:  E.O.  12234, 
45  FR  58801.  3  CFR.  1980  Comp..  p.  277; 
49  CFR  1.48. 

11.  Existing  subpart  32i)l  is 
redesignated  as  subpart  32.02  and 

§§  32Jn-l.  32.01-5.  32.01-ia  and  32.01- 
15  are  redesignated,  respectively,  as 
§§  32.02-1,  32.02-5,  32.02-10,  and  32.02- 
15;  new  subpart  32.01,  consisting  of 
S  32.01-1,  is  added  to  read  as  follows: 

Subpart  32.01— General 
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(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 
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O0C* 

32.01.1 


Incorporation  by  reference. 


Subpart  32.01— General 

S  32.01-1    Ineorporatlon  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  OfHce  of  the  Federal  Register, 
1100  L  Street  NW.,  Washington,  DC,  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH).  2100  Second  Street 
SW.,  Washington.  DC  20583-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 


American  Bureau  of  Shipping  (ABS) 

45  Eisenhower  Drive.  Paramus.  NJ  07652 
Rules  for  Building  and  Classing  Steel 

Vessels.  1989...  32.15-15:  32.60-10;  32.65-40 

American  Society  for  Testing  and  Materials 
(ASTM) 

1916  Race  Street.  Philadelphia,  PA  19103 
ASTM  F-1273.  Standard  Specification 

for  Tank  Vent  Flame  Arresters. 

1991 32.20-10 

12.  Section  32.20-10  is  revised  to  read 
as  follows: 

S  32.20-10    Flame  arresters— TB/ALL 

Flame  arresters  must  be  of  a  type  and 
size  suitable  for  the  purpose  intended 
and  meet  ASTM  F-1273. 

PART  34— {AMENDED] 

13.  The  authority  citation  for  part  34 
continues  to  read  as  follows: 

Authority.  46  U.S.C.  3306.  3703;  E.0. 12234. 
45  FR  58801, 3  CFR  1980  Comp.,  p.  277;  49 
CFR  1.46. 

14.  The  heading  of  subpart  34.01  is 
revised  to  read  as  follows: 

Subpart  34.01— General 

15.  The  heading  of  \  34.01-1  is  revised 
to  read  as  follows: 

§34.01-1    AppNcabHIty-TB/ALL. 

16.  Section  34.01-15  is  added  to  read 
as  follows: 

§  34.01-15    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specifled  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  Washington,  DC.  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-^^TH),  2100  Second  Street 
SW..  Washington.  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Society  for  Testing  and  Materials 
(ASTM) 

1916  Race  Street.  Philadelphia.  PA  19103 
ASTM  F-1121,  Standard  Specification 

for  International  Shore 

Connections  for  Marine  Fire 

Applications,  1987 „ 34.10-15 


17.  Section  34.10-15  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§34.10-15    Pipm^-T/ALL. 


(d)  Tankships  of  500  gross  tons  and 
over  on  an  international  voyage  must  be 
provided  with  at  least  one  international 
shore  connection  which  meets  ASTM  F- 
1121.  Facilities  must  be  available 
enabling  such  a  connection  to  be  used 
on  either  side  of  the  vessel. 


PART  SO-{AMENDED] 

IB.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  43  US.C.  1333;  46  U.S.C.  3306. 
3703,  5115:  E.0. 12234.  45  FR  58801.  3  CFR, 
1980  Comp.,  p.  277;  49  CFR  1.45. 1.46:  )  50.01- 
20  also  issued  under  the  authority  of  44  U.S.C. 
3507. 

Subpart  50.1S— (Removed] 

19.  Subpart  50.15  is  removed. 
PART  52-{AMENDED] 

20.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703:  E.0. 12234, 
45  FR  58801,  3  CFR.  1980  Comp..  p.  277;  49 
CFR  1.46. 

21.  Subpart  52.01  is  amended  by 
removing  the  note  following  the  subpart 
heading,  removing  §  52.01-l(a)(l), 
redesignating  §  52.01-1  and  \  52.01-2. 
and  adding  new  \  52.01-1  to  read  as 
follows: 

Subpart  52.01— (Amended] 

§  52.01-1    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  Washington,  DC,  and 
at  the  U.S.  Coast  Guard.  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW.,  Washington,  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 


American  Society  of  Mechanical  Engineers 
(ASME) 

United  Engineering  Center,  345  East  47th 

Street.  New  York.  NY  10017 
Boiler  and  Pressure  Vessel  Code. 
Section  I.  Power  Boilers.  July  1980 
with     1988    addenda. .52.01-2:     S2.01-5; 
52.01-50;  52.01-60;  52.01-85:  52.01-100;  52.01- 
105;  52.01-110;  52.01-115;  52.01-120;  S2in-135: 
52.01-140;  52.01-146:  52.06-1;  52.05-15;  52.06- 
20;  52.05-30;  52.05-45;  52.15-1;  52.15-5;  52.20- 
1;  52.20-17;  52.20-25;  52.25-3;  52.25^;  52J5-7: 

52.25-10 

PART  53— (AMENDED) 

22.  The  authority  citation  for  part  53 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703:  £0. 12234. 
45  FR  58801,  3  CFR  1980  Comp.,  p.  277;  49  CFR 
1.46. 

23.  Subpart  53.01  is  amended  by 
removing  the  note  following  the  subpart 
heading,  removing  §  53.01-l(a)(l). 
redesignating  {  53.01-1  as  \  53.01-3,  and 
adding  a  new  §  53.01-1  to  read  as 
f6Uows: 

53.01— (Amended] 

e9.vi— I    mcOfpomon  oy  rvrerence. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  pubhsh 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  Washington.  DC.  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH).  2100  Second  Street 
SW.,  Washington,  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Society  of  Mechanical  Engineers 
(ASME) 

United  Engineering  Center,  346  East  47th 

SU»et,  New  Yoric,  NY  10017 
Boiler  and  Pressure  Vessel  Code, 
Section  IV,  Heating  Boilers,  |uly 
1980  with  1988  addenda....  63.01-5;  53.01- 
10;  63.05-1:  53.05-3;  63.05-6:  53.10-1:  53.10-3: 
63.10-10;  53.10-16;  53.12-1 

PART  54— (AMENDED] 

24.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1809: 43  U.S.C  1333: 40 
U.S.C.  3306.  3703,  5115:  E.0. 12234,  45  PR 
58801,  3  CFR  1980  Comp.,  p.  277;  49  CFR  1.40. 


^ffygp 
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25.  Subpart  54.01  is  amended  by 
removing  Notes  (1)  and  (2)  preceding 
S  5AJ0fl-l,  removing  }  5401-3. 
redesignating  S§  54.01-1  and  54in-2  as 
9§  54.01-2  and  54in-3.  respectively,  and 
adding  ■  new  J  54.01-1  to  read  as 
foDows: 

Subpart  54U>1— {Amended] 

fi  54J)1-1    kioorponiaea  by  r«tar«nc«. 

(a)  Certain  material  is  incorporated  by 

reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
1100  L  Street  NW..  Washington,  DC,  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW.,  Washington,  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Society  of  Mechanical  Engixteers 
(ASME) 

United  Engineering  Center.  345  East  47tb 

Street  New  York.  NY  10017 
Boiler  and  Pressure  Vessel  Code, 
section  VIII,  Division  1,  Pressure 
Vessels,  July  1989  with  1989 
addenda...S4.(n-2;       54.01-5;       54.01-15; 
54.01-18;  54.01-25;  54.01-30;  54.01-35;  54.03-1; 
54.03-5;  54J»-1:  54.10-1;  54.10-3;  54.10-6: 
54.10-10;  54.10-15;  54.15-1;  54.15-5;  54.15-10; 
54.15-13:  54J0-1;  54.20-3;  54.25-1;  54.2S-3; 
54.25-5;  54.25-8;  54J5-ia  54.25-15;  54.25-20; 
54.25-25;  54.30-3;  54.30-5;  54  JO-10 

American  Society  for  Testing  and  Materials 
(ASTM) 

1916  Race  Street.  Philadelphia.  PA  19103 
ASTM  A-2a  Steel  Plates  for  Pressnre 

Vessels.  1980 54.25-10 

ASTM  A-203,  Pressure  Vessel  Plates, 

Alloy  Steel,  Nickel.  1980 54.05-20 

ASTM  A-37a  Mechanical  Testing  of 

Steel  Products.  1977 54.25-20 

ASTM  B-23,  Notched  Bar  Impact 

Testing  of  Metallic  Materials. 

1980 544)5-5 

ASTM  £-208.  Conducting  Drop- Weight 

Test  to  Determine  NU-Ductility 

Transition  Temperature  of  Ferritic 


Steels,  196a 


.54.05-5 


Compressed  Gas  Association  (CGAJ 

500  Fifth  Avenue,  New  York,  NY  10036 
S-1.2.  Safety  Relief  Device 

Standards — Cargo  and  Portable 

Tanks  for  Compressed  Gases, 

1979 54-15-25 

S-1.2J.2.  Flow  Test  of  Safety  Relief 

Valves.  1979 S4.1&-10 


Moaufactuiers  Standardizotioa  Society 
(MSS) 

1Z7  Park  Street,  NE.  Vienna,  VA  22180 
SP-25,  Standard  Marketing  System  for 

Valves,  Fitting*.  Flanges  and 

Unions,  1978 54.01-25 

Tubttlar  Exchanger  Manufectueer'a 
Association  (TEMA) 

707  Westchester  Avenue.  White  Plains,  NY 

10804 
Heat  Exchai^rs,  Class  "B".  "C".  or 

"R".197a. „.._ .54.01-3 

26.  Section  54.15-1  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§54.15-1    Genenrt(inediflMUG-125 
ttirough  UQ-136). 

(a)  All  pressure  vessels  built  in 
accordance  with  applicable 
requirements  in  Division  1  of  section 
VIII  of  the  ASME  Code  must  be 
provided  with  protective  devices  as 
indicated  in  UG-125  through  UG-136 
except  as  noted  otherwise  in  this 
subpart. 
*        •        •        •        ♦ 

27.  Section  54.15-5  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§54.15-5    Protaetiv*  dcvlcM  (modHtM 
UQ-125). 

(a)  All  pressure  vessels  must  be 
provided  with  protective  devices.  The 
protective  devices  must  be  in 
accordance  with  the  requirements  of 
UG-125  through  UG-136  of  the  ASME 
Code  except  as  modified  in  this  subpart. 


PART  55— {AMENDED} 

28.  The  authority  citation  for  part  §5 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703;  E.0. 12234. 
45  FR  58801,  3  CFR  1980  Comp,  p.  277;  40  CFR 
1.48. 

29.  Subpart  55.01  is  amended  by 
removing  the  note  following  the  subpart 
heading,  removing  §  55.01-l(a){l), 
redesignating  fi  55i)l-l  as  fi  55in-3,  and 
adding  a  new  1 55.01-1  to  read  as 
follows: 

Subpart  55.01— {Amended] 

§  SS-OI-I    hBccfpofatlon  by  rvfarance. 

(a}  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a}.  To  enforce  any  edition  other  than 
that  specified  in  paragraph  [b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 


1100  L  Street  NW..  Washington.  DC.  and 
at  tke  U.S.  Coast  Guard  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW..  Washington.  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Society  of  Mechanical  Engineers 
(ASME) 

United  Engineering  Center,  345  East  47th 

Street  New  York.  NY  10017 
Boiler  and  Pressure  Vessel  Code, 
section  III,  Division  1,  Rules  for 
ConstmctioD  of  Nudeai  Power 
Plant  Components,  July  1989  with 
1989  addenda.  55.01-03:  55.05-1;  55.10-1; 
55.10-5:  55.10-20;  55.10-25;  55.10-30:  55.10-95: 
55.10-40:  55.15-1;  56.15-3;  55.15-5:  56.15-10; 
55.15-15;  55.20-1;  55.20-5;  55.20-10;  55.20-20; 
5&2S-1:  55J5-10 

PART  56— {AMENDED] 

30.  The  authority  citation  for  part  56 
continues  to  read  as  foUowc 

Authority:  33  U.S.C.  1321(j),  1509;  43  U.S.C. 
1333;  46  U.S.C.  3306,  3703.  5115;  EO.  11735,  38 
FR  21243.  3  CFR.  1971-1975  CoB»p..  p.  793: 
E.0. 12234.  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 

31.  Paragraph  (b)  of  fi  56.01-2  is 
amended  by  removing  the  entry  "SAE  \- 
343-80".  and  adding  "SAE  J-1942-89" 
after  the  entry  "SAE  J-l*75-84 "  to  reed 
as  follows: 

S  56.01-2    Incorporation  by  reference. 
•        •        *        •        • 

(b)  *  •  • 

SAE  1-1942-89,  Hose  and  Hose 
Assembhes  for  Marine 
Applicationa— , 56.80-25 

32.  Section  56.60-25  is  amended  by 
removing  table  56.60-25(c),  and  revising 
paragraph  (c)  to  read  as  follows: 

§56j60-25    NonmetalUc  material*. 

[c]  NonmetaUic  flexible  hose.  (1) 
Nonmetallic  flexibile  hose  must  be  in 
accordance  with  SAE  )-1942  and  may  be 
installed  only  in  vital  and  nonvital  fresh 
and  salt  water  systems,  nonvital 
pneumatic  systems,  tube  oil  and  fuel 
systems,  and  fluid  power  systems. 

(2)  Nonmetallic  flexible  hose  may  be 
used  in  vital  fresh  and  salt  water 
systems  at  a  maximum  service  pressure 
of  150  psi.  Nonmetallic  flexible  hose 
may  be  used  in  lengths  not  exceeding  30 
inches  where  flexibility  is  required 
subject  to  the  limitations  of  paragrapha 
(a)  (1)  through  (6)  of  this  section. 
Nonmetallic  flexible  hose  may  be  used 
for  plastic  pipe  in  duplicate  instaUations 


in  accordance  with  paragrap 
section. 

(3)  Normietallic  flexible  ho 
used  for  plastic  pipe  in  nonv 
and  salt  water  systems  and  i 
pneumatic  systems  subject  t( 
limitations  of  paragraphs  (a) 
16)  of  this  section.  Unreinforc 
are  limited  to  a  maximum  se 
pressure  of  50  psi,  reinforced 
limited  to  a  maximum  servio 
of  150  psi. 

(4)  Nonmetallic  flexible  ho 
used  in  lube  oil,  fuel  oil  and  J 
systems  only  where  flexibilil 
required  and  in  lengths  not  e 
inches, 

(5)  Nonmetalhc  flexible  ho 
complete  with  factory-assem 
fittings  requirir\g  no  further  a 
of  the  fittings  on  the  hose,  ex 
field  attachable  type  fittings 
used.  Hose  end  fittings  must 
with  SAE  J-1475.  Field  attacl 
fittings  must  be  installed  foil 
manufacturer's  recommendei 
If  special  equipment  is  requii 
crimping  machines,  It  must  b 
type  and  design  specified  by 
manufacturer.  A  hydrostatic 
hose  assembly  must  be  condi 
accordance  with  fi  56.97-5  of 


PART  57— {AMENDED] 

33.  The  authority  citation  fi 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3703 
45  FR  58801.  3  CFR,  1980  Comp., 
CFR  1.46. 

34.  Subpart  57.02  Is  amendi 
redesignating  fifi  57.02-1  thro 
as  5  §  57.02-2  through  57.02-5 
respectively,  and  adding  a  n£ 
to  read  as  follows: 

Subpart  57.02— {Amended] 

§  57.02-1    Incorporation  by  ref 

(a)  Certain  material  is  inco 
reference  into  this  part  with  t 
approval  of  the  Director  of  th 
Register  In  accordance  with  ; 
552(a).  To  enforce  any  editlot 
that  specified  in  paragraph  (t 
section,  the  Coast  Guard  mus 
notice  of  change  in  the  Federi 
and  make  the  material  availa 
public.  All  approved  meterial 
at  the  Office  of  the  Federal  R 
1100  L  Street  NW.,  Washingtc 
at  the  U.S.  Coast  Guard,  Mari 
Technical  and  Hazardous  Me 
Division  (G-MTH),  2100  Seco 
SW.  Washington.  DC  20593-< 
available  from  the  sources  im 
paragraph  (b|  of  this  section. 
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1100  L  Street  NW.,  Washington.  DC.  and 
at  the  U.S.  Coast  Guard.  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH).  2100  Second  Street 
SW.,  Washington.  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Society  of  Mechanical  Engioeera 
(ASME) 

United  Engineering  Center.  345  East  47th 

Street  New  York.  NY  10017 
Boiler  and  Pressure  Vessel  Code, 
section  III,  Division  1.  Rules  for' 
ConstmctioD  of  Nudeai  Power 
Plant  Components,  July  1989  with 
1989  addenda.  55.01-03:  55.05-1;  55.TO-1; 
55.10-5;  55.10-20;  55.10-25:  55.10-30:  55.10-35; 
55.10-40;  55.15-1;  55.15-3:  55.15-5;  56.15-10; 
55.15-15;  55.20-1;  55.20-5;  55.20-10;  55.20-20; 
5&25-1;  55J5-10 

PART  56— (AMENDED] 

30.  The  authority  citation  for  part  56 
continues  to  read  as  foUowc 

Authority:  33  U.S.C.  1321(j),  1509: 43  U.S.C. 
1333;  46  U.S.C  3306,  3703.  5115;  KO.  11733,  38 
PR  21243.  3  CFR.  1971-1975  Coap..  p.  793: 
E.0. 12234.  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46. 

31.  Paragraph  (b)  of  fi  56.01-2  is 
amended  by  removing  the  entry  "SAEf- 
343-80".  and  adding  "SAE  J-1942-89" 
after  the  entry  "SAE  J-l*75-84"  to  read 
as  follows: 

S  56.01-2    Incorporation  by  reference. 
•        •        *        •        • 

SAE  1-1942-69,  Hose  and  Hose 
Assemblies  for  Marine 
Applicationa_._.___ , 56.60-25 

***** 

32.  Section  56.60-25  is  amended  by 
removing  table  56.60-25(c).  and  revising 
paragraph  (c)  to  read  as  follows: 

S56j60-2S    NonmetalUc  materialSL 


(c)  NonmetalUc  flexible  hose.  (1) 
Nonmetallic  flexibile  hose  must  be  in 
accordance  with  SAE  )-1942  emd  may  be 
installed  only  in  vital  and  nonvital  fresh 
and  salt  water  systems,  nonvital 
pneumatic  systems,  hibe  oil  and  fuel 
systems,  and  fluid  power  systems. 

(2)  Nonmetallic  flexible  hose  may  be 
used  in  vital  fresh  and  salt  water 
systems  at  a  maximum  service  pressure 
of  150  psi.  Nomnetallic  flexible  hose 
may  be  used  in  lengths  not  exceeding  30 
inches  where  flexibility  is  required 
subject  to  the  limitations  of  paragrapha 
(a)  (1)  through  (6)  of  this  section. 
Nonmetallic  flexible  hose  may  be  used 
for  plastic  pipe  in  duplicate  installations 


in  accordance  with  paragraph  (b]  of  this 
section. 

(3)  Nonmetallic  flexible  hose  may  be 
used  for  plastic  pipe  in  nonvital  fresh 
and  salt  water  systems  and  nonvital 
pneumatic  systems  subject  to  the 
limitations  of  paragraphs  (a)  (1)  through 
16)  of  this  section.  Unrelnforced  hoses 
are  limited  to  a  maximum  service 
pressure  of  50  psi.  reinforced  hoses  are 
limited  to  a  maximum  service  pressure 
of  150  psi. 

(4)  Nonmetallic  flexible  hose  may  be 
used  in  lube  oil,  fuel  oil  and  fluid  power 
systems  only  where  flexibility  is 
required  and  in  lengths  not  exceeding  30 
inches, 

(5)  Nonmetalhc  flexible  hose  must  be 
complete  with  factory-assembled  end 
fittings  requiring  no  further  adjustment 
of  the  fittings  on  the  hose,  except  that 
field  attachable  type  fittings  may  be 
used.  Hose  end  fittings  must  comply 
with  SAE  1-1475.  Field  attachable 
fittings  must  be  installed  following  the 
manufacturer's  recommended  practice. 
If  special  equipment  is  required,  such  as 
crimping  machines,  it  must  be  of  the 
type  and  design  specified  by  the 
manufacturer.  A  hydrostatic  test  of  each 
hose  assembly  must  be  conducted  in 
accordance  with  {  56.97-5  of  this  part. 


PART  57— {AMENDED! 

33.  The  authority  citation  for  part  57 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703;  E.O.  12234, 
45  FR  58801,  3  CFR,  1980  Comp.,  p.  277;  49 
CFR  1.46. 

34.  Subpart  57.02  is  amended  by 
redesignating  §S  57.02-1  through  57.02-4 
as  5  §  57.02-2  through  57.02-5. 
respectively,  and  adding  a  new  §  57.02-1 
to  read  as  follows: 

Subpart  57.02— [Amended] 

i  57.02-1    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
St  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  Washington,  DC.  and 
at  the  U.S.  Coast  Guard.  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW.  Washington.  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (bl  of  this  section. 


(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Society  of  Mechanical  Engineers 
(ASME) 

United  Engineering  Center,  345  East  47th 

Street.  New  Yoric,  NY  10017 
Boiler  and  Pressure  Vessel  Code, 
section  IX,  Welding  and  Brazing 
Qualincations.  luly  1989  with  1989 
addenda.  57.01-1;  57.02-2;  57.02-3;  57.02- 
4;  57,03-1;  57.04-1;  57.05-1;  57.06-1;  57.06-3: 

57.06-4 

PART  S«— (AMENDED] 

35.  The  authority  citation  for  part  58 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3306, 
3703,  5115:  E.0. 12234,  45  FR  58601.  3  CFR, 
1980  Comp,,  p.  277;  49  CFR  1.46. 

36.  Subpart  58.03,  consisting  of 

{  58,03-1,  is  revised  to  read  as  follows: 

Subpart  56.03— Inoorporation  of  Standarda 

CMC* 

68.03-1    Incorporation  by  reference. 

Subpart  58.03— Incorporation  of 
Standarda 

§  56.03-1    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specifled  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
1100  L  Street  NW.,  Washington,  DC,  and 
at  the  U.S.  Coast  Guard.  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW.,  Washington,  DC  20593-0001  and  is 
available  from  tlie  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Boat  and  Yacht  Council  (ABYC) 

P.O.  Box  747,  405  Headquarters  Drive,  suite  3, 

Miliersville.  MD  21108 
P-1-73,  Safe  Installation  of  Exhaust 

Systems  for  Propulsion  and 

Auxiliary  Machinery,  1973 58.10-5 

American  Bureau  of  Shipping  (ABS) 

45  Eisenhower  Drive,  Paramus,  N)  07653 
Rules  for  Building  and  Classing  Steel 

Vessels,  1989...58.01-6;  58.05-1;  58.10-15; 
58.20-5;  58.25-6 

American  National  Standards  Institute 
(ANSI) 

1430  Broadway,  New  York,  NY  10018 
ANSI  B31.3,  Chemical  Plant  and 

PeUt)leum  Reflnery  Piping,  1987 58.80-7 


ANSI  831 .5,  Refrigeration  Piping, 

1987 „ 58.20-6;  58.20-20 

ANSI  B93.S,  Recommended  practice  for 
the  use  of  Fire  Resistant  Fluids  for 
Fluid  Power  Systems.  1979 58J0-10 

American  Petroleum  Institute  (API) 

1201  L  Street  NW.,  Washington,  DC  20037. 

API  RP 14C,  Analysis.  Design, 

Installation  and  Testing  of  Basic 

Surface  Saffety  Systems  for 

Offshore  Production  Platfonni, 

1966 .56.60-0 

API  RP  53,  Recommended  Practice  for 
Blowout  Prevention  Equipment 
Systems  for  Drilling  Weils.  1964 56.60-7 

American  Society  of  Mechanical  Engineers 
(ASME) 

United  Engineering  Center,  345  East  47th 

Street,  New  York,  NY  10017. 
Boiler  and  Pressure  Vesael  Code, 
Section  L  Power  Boilers,  July  1969  with 

1986  addenda 66J0-lb 

Section  01.  Division  1,  Rules  for 

Construction  of  Nuclear  Power 

Plant  Components,  July  1969  with 

1960  addenda _ 5a.3&-15 

Section  VIU.  Division  1,  Pressure 

Vessels,  July  1989  with  1969 

addenda 58.30-15 

American  Society  for  Testing  and  Materials 
(ASTM) 

1916  Race  Street.  Philadelphia,  PA  1910S 

ASTM  A-1 93-90,  Standard 

Specification  for  Alloy-Steel  and 

Stainless  Steel  Bolting  Materials 

for  High-Temperature  Service, 

1990 „„ 58.30-15 

ASTM  B-1 22-65.  Standard 

Specification  for  Copper-Nickel- 
Tin  Alloy,  Copper-Nickel-Zinc 
Alloy  (Nickel  Silver)  and  Copper- 
Nickel  Alloy  Plate,  Sheet  Strip  and 
Rolled  Bar.  1965 ...58.SO-S 

ASTM  B-127-80a,  Standard 

Specification  for  Nickel-Copper 

Alloy  (UNS  No.  4400)  Plate,  Sheet 

and  Strip,  1080 58.50-6;  56^0-10 

ASTM  B-15Z-64.  Standard 

Specification  for  Copper  Sheet, 

Strip.  Plate  and  Rolled  Bar,  1984 58.50-5 

ASTM  B-209-81.  Standard 

Specification  for  Aluminum  and 

Aluminum-Alloy  Sheet  and  Plate. 

1981 „ 58.50-5;  58.50-10 

ASTM  I>-02-78,  Test  Method  for  Flash 
and  Fire  Points  by  Cleveland  Open 
Cup,  1978 56.30-10 

ASTM  D-09-80,  Test  Method  for  Flash 
Point  by  Pensky-Martens  Closed 
Tester,  1980 58.01-10:  58.01-15;  58.30-10 

ASTM  D-323-79,  Test  MeUiod  for 
Vapor  Pressure  of  PeUn>leum 
Products  (Reid  Method).  1979 58.16-S 

Military  Specifications  (MIL-SPEC) 

Naval  F*ublicBtion  and  Forms  Center.  Code 

10S2,  5801  Tabor  Avenue,  Philadelphia, 

PA  19120 
MIL-S-901,  RequiremenU  for  High 

Impact  Shock  Tests  of  Shipboaid 

Machinery  Equipment  and 

Systems,  1963 56.30-17 
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National  Fire  Protection  Association  (NFPA) 

Balteryniarch  Park.  Quincy.  MA  02269 
NFPA  302.  Fire  Protection  Standard  for 
Pleasure  and  Commercial  Craft, 
1989 58.10-5 

Society  of  Automotive  Engineers  (SAE) 

400  Commonwealth  Drive.  Warrendale,  PA 

15096 
SAE  J-1928,  Devices  Providing  Backfire 

Flame  Control  for  Gasoline 

Engines  in  Marine  Applications. 

1989 58.10-5 

Underwriters  Laboratories.  Inc.  (UL) 

12  Laboratory  Drive.  Research  Triangle  Park, 

NC  27709 
UL  1111,  Marine  Carburetor  Flame 

Arresters,  1988 58.10-5 

37.  Section  58.10-5  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(3)  to 
read  as  follows: 

§58.10-5    Gasolin«  engine  Installations. 

*  •  *  •  • 

(b)  *  *  • 

(2)  All  gasoline  engines  must  be 
equipped  with  an  acceptable  means  of 
backfire  flame  control.  Installations  of 
backfire  flame  arresters  bearing  basic 
Approval  Nos.  162.015  or  162.041  or 
engine  air  and  fuel  induction  systems 
bearing  basic  Approval  Nos.  162.015  or 
162.042  may  be  continued  in  use  as  long 
as  they  are  serviceable  and  in  good 
condition.  New  installations  or 
replacements  must  meet  the  applicable 
requirements  of  this  section. 

(3)  The  following  are  acceptable 
means  of  backfire  flame  control  for 
gasoline  engines: 

(i)  A  backfire  flame  arrester 
complying  with  SAE  1-1928  or  UL  1111 
and  marked  accordingly.  The  flame 
arrester  must  be  suitably  secured  to  the 
air  intake  with  a  flametight  connection. 

(ii)  An  engine  air  and  fuel  induction 
system  which  provides  adequate 
protection  from  propagation  of  backfire 
flame  to  the  atmosphere  equivalent  to 
that  provided  by  an  acceptable  backfire 
flame  arrester.  A  gasoline  engine 
utilizing  an  air  and  fuel  induction 
system,  and  operated  without  an 
approved  backfire  flame  arrester,  must 
either  include  a  reed  valve  assembly  or 
be  installed  in  accordance  with  SAE  J- 
1928. 

(iii)  An  arrangement  of  the  carburetor 
or  engine  air  induction  system  that  will 
disperse  any  flames  caused  by  engine 
backfire.  The  flames  must  be  dispersed 
to  the  atmosphere  outside  the  vessel  in 
such  a  manner  that  the  flames  will  not 
endanger  the  vessel,  persons,  on  board, 
or  nearby  vessels  and  structures.  Flame 
dispersion  may  be  achieved  by 
attachments  to  the  carburetor  or 
location  of  the  engine  air  induction 


system.  All  attachments  must  be  of 
metallic  construction  with  flametight 
connections  and  firmly  secured  to 
withstand  vibration,  shock,  and  engine 
backfire.  Such  installations  do  not 
require  formal  approval  and  labeling  but 
must  comply  with  this  subpart. 
«        *        •        *        * 

38.  Section  58.60-7  is  revised  to  read 
as  follows: 

§  58.60-7    Industrisl  systems:  piping. 

The  piping  for  industrial  systems 
under  this  subpart  must  meet  ANSI 
B31.3,  except  that  blow  out  preventor 
control  systems  must  also  meet  API  RP 
53. 

39.  Section  58.60-9  is  revised  to  read 
as  follows: 

§  58.60-9.    Industrial  systems:  design. 

Each  system  under  this  subpart  must 
be  designed  and  analyzed  in  accordance 
with  the  principles  of  API  RP  14C. 

PART  59— [AMENDED] 

40.  The  authority  citation  for  part  59 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703:  E.0. 12234, 
45  ra  58801.  3  CFR  1980  Comp..  p.  277;  49  CFR 
1.46. 

41.  Section  59.01-2  Is  added  to  read  as 
follows: 

§  59.01-2    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW..  Washington,  DC,  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW.,  Washington,  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Society  of  Mechanical 
Engineers  (ASME) 

United  Engineering  Center,  345  East  47th 
Street.  New  York.  NY  10017 

Boiler     and     Pressure     Vessel 
(B&PV)  Code  Section  I,  Power 


Boilers,  July  1989  with  1989  ad- 
denda         59.10-5 

Boiler  and  Pressure  Vessel  Code 
Section  VII,  Recommended 
Guidelines  for  the  Care  of 
Power  Boilers,  July  1989  with 
1989  addenda 59.01-5 

Boiler  and  Pressure  Vessel  Code 
Section  VIII,  Division  1,  Pres- 
sure   Vessels   July   1989   with 

1989  addenda 59.10-5; 

59.10-10 

Boiler  and  Pressure  Vessel  Code 
Section  IX.  Welding  and  Braz- 
ing Qualifications,  July  1989 
with  1989  addenda 59.10-5 

PART  71— [AMENDED] 

42.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j):  46  U.S.C.  3306; 
E.0. 12234,  45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  E.0. 11735,  38  FR  21243,  3  CFR,  1971-1975 
Comp.,  p.  793;  49  CFR  1.46. 

43.  Section  71.65-5  is  amended  by 
revising  paragraph  (b)(ll)  to  read  as 
follows: 

§  71.65-5    Plans  and  specifications 
required  for  new  construction. 
*        •        •        *        • 

(b)  Hull  Structure  *  *  * 
(11)  *  Details  of  Hinged  Subdivision 
Watertight  Doors  and  Operating  Gear.' 

***** 

PART  76— [AMENDED] 

44.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  E.0. 12234,  45  FR 
58801,  3  CFR,  1980  Comp',  p.  277;  49  CFR  1.46. 

45.  Section  76.01-2  is  added  to  read  as 
follows: 

S  76.01-2    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a);  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  Washington,  DC.  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH).  2100  Second  Street 
SW.,  Washington,  DC  20593-0001  and  is 


■  The  Asleriik  (*)  indicates  items  that  are 
approved  by  the  American  Bureau  of  Shipping  for 
vessels  classed  by  it.  Items  approved  the  American 
Bureau  of  Shipping  are  generally  accepted  as 
satisfactory  unless  the  law  or  Coast  Guard 
regulations  contain  requirements  that  are  not 
covered  by  the  American  Bureau  of  Shipping. 


available  from  the  sources  in 
paragraph  (b)  of  this  section, 
(b)  The  material  approved 
incorporation  by  reference  in 
and  the  sections  affected  are; 

American  Society  for  Testing 
Materials  (ASTM) 

1918  Race  Street,  Philadelphii 

ASTM  F-1121,  Internationa 
Shore  Connections  for  Marin 
Fire  Applications,  1987 


46.  Section  76.10-10  is  amei 
revising  paragraph  (c)  to  read 
follows:       1 1 

S7ft.10-10    ^tre  hydrants  and  h 
***** 

(c)  On  vessels  of  500  gross  I 
over  there  must  be  at  least  on 
connection  to  the  fire  main  av 
each  side  of  the  vessel  in  an « 
location.  Suitable  cut-out  vah 
check  valves  must  be  provide 
adaptors  also  must  be  providi 
furnishing  the  vessel's  shore 
connections  with  couplings  m 
on  the  shore  fire  lines.  Vessel 
gross  tons  and  over  on  an  intc 
voyage,  must  be  provided  wit! 
one  international  shore  conne 
complying  with  ASTM  F-1121 
must  be  available  enabling  an 
international  shore  conncctioi 
used  on  either  side  of  the  vess 


PART  91— (AMENDED] 

47.  The  authority  citation  fo 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  I 
E.0. 12234,  45  FR  58801,  3  CFR,  \9. 
277;  E.0. 11735,  38  FR  21243,  3  CFI 
Comp.,  p.  793;  49  CFR  1.46. 

48.  Section  91.55-5  is  amend 
revising  paragraph  (b)(ll)  to  t\ 
follows: 

§91.55-5    Plans  and  specincaUc 
required  for  new  construction. 
•        •        •        •        * 

(b)  Hull  Structure  *  *  * 
(11) 'Details  of  Hinged  Subc 
Watertight  Doors  and  Operalii 


PART  92— [AMENDED] 

49.  The  authority  citation  foi 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  3306,  5115;  I 
45  FR  53801,  3  CFR.  1980  Comp.,  p. 
CFR  1.46. 

•TO.  Section  92.01-2  is  added 
followit: 


day,  July  29,  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  145  /  Monday,  July  29.  1991  /  Rules  and  Regulations 


35825 


ents  must  be  of 
n  with  flametight 
nly  secured  to 
,  shock,  and  engine 
nations  do  not 
3val  and  labeling  but 
lis  subpart. 
• 

7  is  revised  to  read 


tystemt:  piping. 

ustrial  systems 
nust  meet  ANSI 
low  out  preventor 
jt  also  meet  API  RP 

9  is  revised  to  read 

tystemt:  detign. 

!r  this  subpart  must 
ilyzed  in  accordance 
3f  API  RP  14C. 

ED] 

citation  for  part  59 

1  follows: 

3306,  3703:  E.0. 12234, 

10  Comp..  p.  277;  49  CFR 

2  is  added  to  read  as 


lion  by  reference. 
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art  with  the 
ctor  of  the  Federal 
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ny  edition  other  than 
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Federal  Register, 
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rdous  Materials 
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IC  20593-0001  and  is 
ources  indicated  in 
}  section, 
ipproved  for 
"erence  in  this  part 
ected  are: 

f  Mechanical 

Center,  345  East  47th 
Tf  10017 

re     Vessel 
)n  I,  Power 


Boilers,  July  1889  with  1989  ad- 
denda         59.10-5 

Boiler  and  Pressure  Vessel  Code 
Section  VII,  Recommended 
Guidelines  for  the  Care  of 
Power  Boilers,  July  1989  with 
1989  addenda 59.01-5 

Boiler  and  Pressure  Vessel  Code 
Section  VIII,  Division  1,  Pres- 
sure  Vessels   July   1989   with 

1989  addenda 59.10-5; 

59.10-10 

Boiler  and  Pressure  Vessel  Code 
Section  IX,  Welding  and  Braz- 
ing Qualifications,  July  1989 
with  1989  addenda 59.10-5 

PART  71— [AMENDED] 

42.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j):  46  U.S.C.  3306; 
E.0. 12234,  45  FR  58801,  3  CFR.  1980  Comp..  p. 
277;  E.0. 11735.  38  FR  21243,  3  CFR.  1971-1975 
Comp.,  p.  793;  49  CFR  1.46. 

43.  Section  71.65-5  is  amended  by 
revising  paragraph  (b)(ll)  to  read  as 
follows: 

§  71.65-5    Plant  and  tpecificationa 
required  for  new  conttruction. 
*        •        •        •        • 

(b)  Hull  Structure  *  *  * 
(11)  *  Details  of  Hinged  Subdivision 
Watertight  Doors  and  Operating  Gear.' 

***** 

PART  76— [AMENDED] 

44.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306;  E.0. 12234.  45  FR 
58801,  3  CFR.  1980  Comp'.  p.  277;  49  CFR  1.46. 

45.  Section  76.01-2  is  added  to  read  as 
follows: 

S  76.01-2    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a);  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  Washington.  DC,  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW.,  Washington,  DC  20593-0001  and  is 


■  The  Asleriik  (*)  indicates  items  that  are 
approved  by  the  American  Bureau  of  Shipping  for 
vessels  classed  by  it.  Items  approved  the  American 
Bureau  of  Shipping  are  generally  accepted  as 
satisfactory  unless  the  law  or  Coast  Guard 
regulations  contain  requirements  that  are  not 
covered  by  the  American  Bureau  of  Shipping. 


available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Society  for  Testing  and 
Materials  (ASTM) 

1916  Race  Street.  Philadelphia.  PA  19103 

ASTM  F-1121.  International 
Shore  Connections  for  Marine 
Fire  Applications.  1987 78.10-10 


46.  Section  76.10-10  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows:       1 1 

§76.10-10    nrt  hydrants  and  hoM. 

***** 

(c)  On  vessels  of  500  gross  tons  and 
over  there  must  be  at  least  one  shore 
connection  to  the  fire  main  available  to 
each  side  of  the  vessel  in  an  accessible 
location.  Suitable  cut-out  valves  and 
check  valves  must  be  provided.  Suitable 
adaptors  also  must  be  provided  for 
furnishing  the  vessel's  shore 
connections  with  couplings  mating  those 
on  the  shore  fire  lines.  Vessels  of  500 
gross  tons  and  over  on  an  international 
voyage,  must  be  provided  with  at  least 
one  international  shore  connection 
complying  with  ASTM  F-1121.  Facilities 
must  be  available  enabling  an 
international  shore  connection  to  be 
used  on  either  side  of  the  vessel. 


PART  91— (AMENDED] 

47.  The  authority  citation  for  part  91  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  48  U.S.C.  3306; 
E.0. 12234,  45  FR  58801,  3  CFR.  1980  Comp.,  p. 
277;  E.0. 11735.  38  FR  21243.  3  CFR,  1971-1975 
Comp..  p.  793;  49  CFR  1.46. 

48.  Section  B1.55-S  is  amended  by 
revising  paragraph  (b)(ll)  to  read  as 
follows: 

§91.55-5    Plant  and  tpecificationa 
required  for  new  conttruction. 
***** 

(b)  Hull  Structure  *  *  * 
(11)  'Details  of  Hinged  Subdivision 
Watertight  Doors  and  Operating  Gear.' 


PART  92— [AMENDED] 

49.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  3306,  5115:  E.0. 12234. 
45  FR  58801,  3  CFR.  1980  Comp.,  p.  277;  49 
CFR  1.46. 

50.  Section  92.01-2  is  added  to  read  as 
followit: 


§  92.01-2    incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish  a 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
1100  L  Street  NW..  Washington.  DC.  and 
at  the  U.S.  Coast  Guard.  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW..  Washington.  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Society  for  Testing  and 
Materials  (ASTM) 

1916  Race  Street,  Philadelphia,  PA  19103 

ASTM  F-1196.  Sliding  Watertight 

Door  Assemblies,  1969 S2.01-13 

ASTM  F-1197.  Sliding  Watertight 

Door  Control  Systems.  1989 92.01-13 

51.  Section  92.01-13  is  revised  to  read 
as  follows: 

§92.01-13    Sliding  watertight  door 
aetembliet. 

(a)  Sliding  watertight  door  assemblies, 
where  fitted,  must — 

(1)  Be  designed,  constructed,  built, 
tested,  and  marked  in  accordance  with 
ASTM  F-1196; 

(2)  Have  controls  in  accordance  with 
ASTM  F-1197:  and 

(3)  If  installed  in  a  subdivision 
bulkhead,  meet  Supplemental 
Requirements  Si  and  S3  of  ASTM  F- 
1196.  unless  the  watertight  door 
assemblies  are  built  in  accordance  with 
plans  previously  approved  by  the  Coast 
Guard,  in  which  case,  only 
Supplemental  Requirements  Nos.  Si  and 
S3.1.4  of  ASTM  F-1196  must  be  met.  In 
either  case,  the  operating  systems  must 
have  power  supplies,  power  sources, 
installation  tests  and  inspection,  and 
additional  remote  operating  consoles  in 
accordance  with  Supplemental 
Requirements  Nos.  Si  through  S4  of 
ASTMF-n97. 

(b)  Installation  of  watertight  door 
assemblies  must  be  in  accordance  with 
the  following. 

(1)  Before  a  sliding  watertight  door 
assembly  is  installed  in  a  vessel,  the 
bulkhead  in  the  vicinity  of  the  door 
opening  must  be  stiffened.  Such 
bulkhead  stiffeners,  or  deck 


reinforcement  where  flush  deck  door 
openings  are  desired,  must  not  be  less 
than  6  inches  nor  more  than  12  inches 
from  the  door  frame  so  that  an 
unstiffened  diaphragm  of  bulkhead 
plating  6  to  12  inches  wide  is  provided  . 
completely  around  the  door  frame. 
Where  such  limits  cannot  be 
maintained,  alternative  installations 
may  be  submitted  for  consideration  by 
the  Commanding  Officer,  Marine  Safety 
Center.  400  7lh  Street  SW..  Washington. 
DC  20590-0001.  In  determining  the 
scantlings  of  these  bulkhead  stiffeners, 
the  door  frame  should  not  be  considered 
as  contributing  to  the  strength  of  the 
bulkhead.  Provision  must  also  be  made 
to  adequately  support  the  thrust 
bearings  and  other  equipment  that  may 
be  mounted  on  the  bulkhead  or  deck. 

(2)  Sliding  watertight  door  frames  may 
be  either  bolted  or  welded  watertight  to 
the  bulkhead. 

(i)  If  bolted,  a  suitable  thin  heat  and 
fire  resistant  gasket  or  suitable 
compound  must  be  used  between  the 
bulkhead  and  the  frame  for 
wateriightness.  The  bulkhead  plating 
must  be  worked  to  a  plane  surface  in 
way  of  the  frame  when  mounting. 

(ii)  If  welded,  caution  must  be 
exercised  in  the  welding  process  so  that 
the  door  frame  is  not  distorted. 

PART  95-[  AMENDED] 

52.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306:  E.0. 12234.  45  FR 
58801.  3  CFR.  1980  Comp.,  p.  277;  49  CFR  1.46. 

53.  Section  95.01-2  is  added  to  read  as 
follows: 

§  95.01-2    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
1100  L  Street  NW..  Washington,  DC.  and 
at  the  U.S.  Coast  Guard.  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW.,  Washington,  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part   - 
and  the  sections  affected  are: 
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American  Society  for  Testing  and  Materials 
(ASTMj 

1916  Race  Street.  Philadelphia.  PA  19103 
ASTM  F-1121,  International  Shore 

Connections  for  Marine  Fire 

Applications.  1987 95.10-10 

54.  Section  95.10-10  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  95.10-10    Rr*  hydrants  and  hoM. 

***** 

(c)  On  vessels  of  500  gross  tons  and 
over  tliere  must  be  at  least  one  shore 
connection  to  the  Bre  main  available  to 
each  side  of  the  vessel  in  an  accessible 
location.  Suitable  cut-out  valves  and 
check  valves  must  be  provided.  Suitable 
adapters  also  must  be  provided  for 
furnishing  the  vessel's  shore 
connections  with  couplings  mating  those 
on  the  shore  &e  lines.  Vessels  of  500 
gross  tons  and  over  on  an  international 
voyage,  must  be  provided  with  at  least 
one  international  shore  connection 
complying  with  ASTM  F-1121.  Facilities 
must  be  available  enabling  an 
international  connection  to  be  used  on 
either  side  of  the  vessel. 


PART  107— [AMENOEO] 

55.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3306, 
5115;  49  CFR  1.45, 1.46;  1 107.05  also  issued 
under  the  authority  of  44  U.S.C.  3507. 

56.  Section  107.305  is  amended  by 
revising  paragraph  (m)  to  read  as 
follows: 

§  107.305    Plans  and  InformatkNi. 
***** 

(b)  Hull  structure  *  *  * 
(m]  Details  of  hinged  subdivision 
watertight  doors  and  operating  gear.* 


PART  108— {AMENDED] 

57.  The  authority  citation  for  part  108 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3102, 
3306.  5115;  49  CFR  1.46. 

58.  Section  108.101  is  revised  to  read 
a^  follows: 

§  108.101    Incorporation  by  refsrsnc*. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 


at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW..  Washington,  DC,  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH).  2100  Second  Street 
SW.,  Washington,  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b]  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Society  for  Testing  and  Materials 
(ASTM) 

1916  Race  Street,  Philadelphia.  PA  19103 
ASTM  F-1014.  Standard  Specification 

for  Flashlights  on  Vessels,  1986 108.497 

ASTM  F-1121,  International  Shore 

Connections  for  Marine  Fire 

Applications,  1987 108.427 

Note:  All  other  documents  referenced  in 
this  part  are  still  in  effect. 

59.  Section  108.427  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  108.427    Intsmatkmal  shore  connection. 

***** 

(a)  At  least  one  international  shore 
connection  that  meets  ASTM  F-1121. 


PART  150— [AMENDED] 

60.  The  authority  citation  for  part  150 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703;  49  CFR  1.45, 
1.46:  §  150.105  also  issued  under  the  authority 
of  44  U.S.C.  3507. 

61.  Section  150.210  is  revised  to  read 
as  follows: 

S  150.210    Incorporation  by  reference. 

(a]  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  Washington,  DC,  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW.,  Washington,  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  National  Standards  Institute 
(ANSI) 

1430  Broadway.  New  York.  NY  10018 
ANSI  B16.5.  Pipe  Flanges  and  Flanged 

Fittings.  1968 „ 150.480 


ANSI  Bie.24.  Bronze  Pipe  Flanges  and 

Flanged  Fittings,  1979 150.480 

ANSI  B16.31,  Non-Ferrous  Pipe 

Flanges,  1971 150.480 

ANSI  Z87.1,  Practice  for  Occupational 

and  Educational  Eye  and  Face 

Protection,  1979 150.395: 150.457 

ANSI  Z88.2,  Practices  for  Respiratory 

Protection.  1980 150.395;  150.457;  150.460 

American  Society  for  Testing  and  Materials 
(ASTM) 

1916  Race  Street,  Philadelphia,  PA  19103 
ASTM  F-1122,  Standard  Specification 
for  Quick  Disconnect  Couplings, 
1987 150.480 

National  Fire  Protection  Association  (NFPA) 

Batterymarch  Park,  Quincy,  MA  02269 
NFPA  306,  Control  of  Gas  Hazards  on 

Vessels,  1984 150.460 

62.Section  150.480  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3)  to 
read  as  follows: 

§  150.480    Standards  for  marttlng  of  cargo 
hose  carried  onboard. 

(a)  *  *  * 

(2)  Flanges  that  meet  ANSI  B16.5, 
B16.24.  or  B16.31;  or 

(3)  Class  1  quick-disconnect  couplings 
that  meet  ASTM  F-1122  and  are  marked 
"Cl-1." 


PART  153— {AMENDED] 

63.  The  authority  citation  for  part  153 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  49  CFR  1 .46. 
Section  153.40  issued  under  49  U.S.C.  1804; 
S9  153.470  through  153.491, 153.1100  through 
153.1132,  and  153.1600  through  153.1608  also 
issued  under  33  U.S.C.  1903(b). 

64.  Section  153.4  is  added  to  read  as 
follows: 

9  153.4    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
1100  L  Street  NW.,  Washington,  DC.  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW..  Washington.  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 


American  National  Standards  i 
(ANSI) 

1430  Broadway,  New  Yo.-k,  NY 
ANSI  B16.5.  Pipe  Flanges  and  F 

Fittings.  1988 

ANSI  816.24.  Bronze  Pipe  Flang 

Flanged  Fittings,  1979 

ANSI  B16.31.  Non-Ferrous  Flani 

197i 

American  Society  for  Testing  a 
(ASTM) 

1916  Race  Street,  Philadelphia.  1 

ASTM  F-1122.  Standard  Specifi 

for  Quick  Disconnect  Coupl 

1987 

ASTM  F-1271,  Standard  Specifi 
for  Spill  Valves  for  use  in  M 
Tank  Liquid  Overpressure 
Protection  Applications,  19f 

65.  Section  153.365  is  amei 
revising  paragraph  (b)(1)  to  i 
follows: 

§  153.365  Uquid  overpressur 
protection. 

•  *        •        ♦        * 

(b)  *  *  * 

(1)  Meets  ASTM  F-1271;  a 

•  *        •        •        * 

66.  Section  153.940  is  amei 
revising  paragraphs  (a)(2)  ar 
read  as  follows: 

Standards  for  mark 


(2)  Flanges  that  meet  ANS 
B16.24,  or  B16.31;  or 

(3)  Class  1  quick-disconne 
that  comply  with  ASTM  F-l: 
marked  "Cl-1." 


PART  162— [AMENDED] 

67.  The  authority  citation  I 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j)  19( 
3306,  3703,  4104,  4302;  E.0. 12234 
3  CFR,  1980  Comp.,  p.  277;  E.0. 1 
21243,  3  CFR.  1971-1975  ComJ).,  i 
1.46.  I  I      ■ 

Subparts  162.016,  162.034,  161 
162.042,  and  162.043  [Remove 

68.  Part  162  is  amended  by 
and  reserving  subparts  162.0: 
132.041. 162.042.  and  162.043. 

69.  The  heading  of  subpart 
revised  to  read  as  follows: 

Subpart  162.017— Valves,  Pi 
Vacuum  Relief,  for  Tank  Vei 

70.  Section  162.017-2  is  rev 
as  follows: 

§162.017-2    Type. 

This  specification  covers  tl 
and  construction  of  pressure- 
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ANSI  Bie.24.  Bronze  Pipe  Flanges  and 

Flanged  Fittings.  1979 150.480 

ANSI  816.31.  Non-Ferrous  Pipe 

Flanges,  1971 150.480 

ANSI  Z87.1,  Practice  for  Occupational 

and  Educational  Eye  and  Face 

Protection,  1979 150.395: 150.457 

ANSI  Z86.2,  Practices  for  Respiratory 

Protection,  1980 150.395;  150.457;  150.460 

American  Society  for  Testing  and  Materials 
(ASTM) 

1916  Race  Street,  Philadelphia,  PA  19103 
ASTM  F-1122,  Standard  Specification 

for  Quick  Disconnect  Couplings. 

1987 150.480 

National  Fire  Protection  Association  (NFPA) 

Batterymarch  Park,  Quincy,  MA  02269 
NFPA  306,  Control  of  Gas  Hazards  on 

Vessels,  1984 150.460 

62.Section  150.480  is  amended  by 
revising  paragraphs  (a](2)  and  (a)(3)  to 
read  as  follows: 

§  150.480    Standards  for  martdng  of  cargo 
hose  carrted  onboard. 

(a)  *  •  * 

(2)  Flanges  that  meet  ANSI  B16.5. 
B16.24.  or  B16.31;  or 

(3)  Class  1  quick-disconnect  couplings 
that  meet  ASTM  F-1122  and  are  marked 
"Cl-1." 


PART  153— [AMENDED] 

63.  The  authority  citation  for  part  153 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  49  CFR  1.46. 
Section  153.40  issued  under  49  U.S.C.  1804: 
SS  153.470  through  153.491, 153.1100  through 
153.1132,  and  153.1600  through  153.1608  also 
issued  under  33  U.S.C.  1903(b). 

64.  Section  153.4  is  added  to  read  as 
follows: 

§  153.4    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
1100  L  Street  NW.,  Washington,  DC.  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW..  Washington,  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 


|l  •  - 
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/W/co/j  National  Standards  Institute  relief  valves  intended  for  use  in  venting  Subpart  163.001  [Removed] 

'        '  systems  on  all  tank  vessels  transporting 

1430  Broadway,  New  Yo  4i,  NY  10018  inflammable  or  combustible  liquids.  75.  Part  163  is  amended  by  removing 

ANSI  B16.5,  Pipe  Flangfs  and  Flanged  71.  Section  162.017-3  is  amended  by  and  resenting  Subpart  163.001. 

aim5K;T i;;. c. t"^^  revising  paragraph  (b)  to  read  as 

ANSI  B16.24.  Bronze  Pipe  Flanges  and  follnwa-         »    *'    ^  '  PART  1B9— fAMPNOPni 

Flanged  Fittings,  1979 153.940  '°"°^''-  '^^"'  lB9-t  AMENDED] 

ANSI  B16.31,  Non-Ferrous  Ranges.  §  162.017-3    Materials,  construction,  and  76.  The  authority  citation  for  part  189 

^^^. "3.940  workmanship.  continues  to  read  as  follows: 

American  Society  for  Testing  and  Materials  •         ♦         «         •         •  Auth«ri.v  ii  ii  Q  r  i  •»»i  r  a.  ,iA  1 1  c  r  ,^ 

^''^^'^'  f^)  ^°^'«''  °f  pressure-vacuum  relief  5,^5" J^'^g O  n735  S  21^4^3 cfT^ 

1916  Race  Street,  Philadelphia,  PA  19103  valves  must  be  made  of  bronze  or  such  igJili  J/5  ComD  r79?47cra  1 45  ^ 

ASTM  F-1122,  Standard  Specification  corrosion-resistant  material  as  may  be  ,  , ig  v!j  ^TL».A^,Jl  Tk.     '.k     ,     f  ^ 

for  Quick  Disconnect  Couplings.  approved  by  the  Commandant  (G-  ?,  q^  JL^      """"^  ""•*"  ^'  '"'*'°"'''  °^  ^ 

1987 153.940  MTH).  ""•^-  ^^■ 

ASTM  F-1271,  Standard  Specification  .....  77.  Section  169.611  is  amended  by 

Tank  UQufd  Ovi!^'rr,urP^'"""'  ^2.  Section  162.017-4  is  revised  to  read  ^vising  paragraph  (c)  and  removing 

JSec«;:  Apsheron,  1989 153.365  ««  f°»°""»=  P^^^raph  (d)  to  read  as  follows: 

65.  Section  153.365  is  amended  by  §162.017-4  Inspections  and  testing.  5169.611  CartMjretor*. 
revising  paragraph  (b)(1)  to  read  as  Pressure-vacuum  relief  valves  may  be  '  *  *  *  • 
follows:  inspected  and  tested  at  the  plant  of  the  (c)  All  gasoline  engines  must  be 

§  153.365    Uquid  overpressurlzatlon  manufacturer  An  inspector  may  equipped  with  an  acceptable  means  of 

protectton.           ^^•^'^•""""t'on  conduct  such  tests  and  examinations  as  backfire  flame  control.  Installations  of 

.       H        •        •  may  be  necessary  to  determine  backfire  flame  arresters  bearing  basic 

fbi  •  •  i  compliance  with  this  specification.  Approval  Nos.  162.015  or  162.041  or 

(1)  Meets  ASTM  F-1271:  and  as  follows °"  '''"'""  "  '           '°  '""^  !"8'"«  ^'"  ""^  ^"^'  '"'^"'="°"  "y^*^"' 
....  osiuuuws.  bearing  basic  Approval  Nos.  162.015  or 

66.  Section  153.940  is  amended  by  §162.017-6    Procedure  for  approval.  165.042  may  be  continued  in  use  as  long 
revising  paragraphs  (a)(2)  and  (a)(3)  to  W  General.  Pressure-vacuum  relief  "  "j^.^  ««  ferviceable  and  m  good 
read  as  follows:  *^     '  ''  '         ^  '^  '  valves  intended  for  use  on  tank  vessels  condition.  New  installations  or 

must  be  approved  for  such  use  by  the  replacements  must  meet  the  applicable 

§153.940    Standards  for  marking  of  cargo  Commandant  (G-MTH)  U  S  Coast  requirements  of  part  58,  subpart  58.10 

hose.  Guard.  Washington.  DC  20593-0001.  (Internal  Combustion  Engine 

*  \\  ^                      .  [h]  Drawings  and  specifications.  Installations)  of  this  chapter. 

(?]«*  *      .  Manufacturers  desiring  approval  of  a  B.n-r  «->»    r«..>-^if%>-ni 

(2)  Flanges  that  meet  ANSI  B16.5.  new  design  or  type  of  pressure-vacuum  ^^^^  170-K  AMENDED] 

f^sf  Cla8s^^  Vuick  disconnprt  ronnlinc.  '"''"i  "^1"'  f^^l!  ""b'""  drawings  in  78.  The  authority  citation  for  part  170 

that  comnlv  with  as™  ^1^^^^^  quadruplicate  showing  the  design  of  the  continues  to  read  as  follows: 

mat  comply  wiin  AbIM  h-1122.  and  are  valve,  the  sizes  for  which  approval  is 

marked  "Cl-1."  requested,  method  of  operation.  Authority:  43  U.S.C.  1333: 46  U.S.C.  3306, 

thickness  and  material  specification  of  3703.  5ll5:  E.0. 12234, 45  FR  58801.  3  CFR, 

PART  1R9-J  AucM  component  parts,  diameter  of  seat  ^^  ^"'"P-  P-  ^^-  *^  ^FR  1.46. 

PART  162— [AMENDED]  opening  and  lift  of  discs,  mesh  and  size  79.  Section  170.015  is  revised  to  read 

67.  The  authority  citation  for  part  162  °^*\"■n  °^  ^^'"^  screens.  as  follows: 
is  revised  to  read  as  follows:  .   ^'^l  ^''^-oppfoval  tests.  Before  approval 

,     .  is  granted,  the  manufacturer  shall  have  §  170.015    Incorporation  by  reference. 

33i';?7or4iS  4S?  e"o'S  45''fr''5'8S)i  '^''t  conducted,  or  submit  evidence  that  (a)  Certain  material  is  incorporated  by 

3  CFR,  i4  Jimp  p.' 277[lS\^ir^  fr']"  *"'''  ^'y^  ^!'"  conducted,  by  the  reference  into  this  part  with  the 

21243,  3  CFR,  1971-1975  ComJ)..  p.  793;  49  CFR  ^"oerwriters  Uboratones.  the  Factory  approval  of  the  Director  of  the  Federal 

!«•  Mutual  Laboratories,  or  by  a  properly  Register  in  accordance  with  5  U.S.C. 

m.«Z  ard ,62.0.„Ren,.vedJ  MTH).  „la,ive  ,o  determini.,,  ,h'e  lift.  '^St^^SiZit^l^Sltk 

68.  Part  162  is  amended  by  removing  relieving  pressure  and  vacuum,  and  flow  notice  of  change  in  the  Federal  Register 
and  reserving  subparts  162.016. 162.034.  capacity  of  a  representative  sample  of  and  make  the  material  available  to  the 
132.041. 162.042.  and  162.043.  the  pressure-vacuum  relief  valve  in  each  public.  All  approved  material  is  on  file 

69.  The  heading  of  subpart  162.017  is  size  for  which  approval  is  desired.  Test  at  the  Office  of  the  Federal  Register 
revised  to  read  as  follows:  reports  including  flow  capacity  curves  noo  L  Street  NW..  Washington,  DC,'  and 
QnhnartiwniT    u.i         n  must  be  Submitted  to  the  Commandant  at  the  U.S.  Coast  Guard,  Marine 
SScSum  iii2f  w  tITw*^'"?"'*"  (G-MTH).  Technical  and  Hazardous  Materials 
Vacuum  Relief,  for  Tank  Vessels  i63-r  AMENDED]  D*^'«i°"  (G-MTH),  2100  Second  Street 

70.  Section  162.017-2  is  revised  to  read  cnucuj  SW..  Washington.  DC  20593-0001  and  is 
as  follows:  74.  The  authority  citation  for  part  163  available  from  the  sources  indicated  in 

continues  to  read  as  follows:  paragraph  (b)  of  this  section. 

-,.'.      '     J'^:                  ,      ,  Authority:  46  U.S.C.  3306, 3703,  5115;  E.O.  (b)  The  material  approved  for 

1  nis  specilication  covers  the  design  12234,  45  FR  58801,  3  CFR,  1980  Comp.,  p.  277;  incorporation  by  reference  in  this  part 

and  construction  of  pressure-vacuum  49  CFR  1.46.  and  the  sections  affected  are: 
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American  Society  for  Testing  and  MateriaJs 
(ASTM) 

1916  Race  Street  Philadelphia.  PA  19103 
ASTM  F-1196.  Sliding  Watertight  Door 

Assemblies,  1989 170.270 

ASTM  F-1197.  Sliding  Watertight  Door 

Control  Systems.  1989 - 170.270 

Sfilrtary  Specification 

Naval  Publications  and  Forms  Center,  Code 
1052.  5801  Tabor  Avenue.  F4)iladelplua. 
PA  19120 

MIL-4>-2192g&  PlasUc  Material. 
Cellular  Polyurethane.  Foam  in 
Place,  Rigid,  1970 170.245 

International  Maritime  Organization  (IMO) 
Publications  Sectioa  International  Maritime 

Organization,  4  Albert  Embankment 

London  SEl  7SR    • 
Resolution  A.265  (VIU) ™ 170.135 

80.  Section  170.270  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  a  new  paragraph  (d)  to  read  as 
folJows: 

9  170.270    Door  <l*«ign,  operation, 
Installation,  and  tostins. 


(c)  Each  Class  2  and  Class  3  door 
must — 

(1)  Be  designed,  constructed,  tested, 
and  marked  in  accordance  with  ASTM 
F-1196; 

(2)  Have  controls  in  accordance  with 
ASTM  F-1197:  and 

(3)  If  installed  in  a  subdivision 
bulkhead,  meet  Supplemental 
Requirements  Nos.  Si  and  S3  of  ASTM 
F-1196.  unless  the  watertight  doors  are 
built  in  accordance  with  plans 
previously  approved  by  the  Coast 
Guard,  in  which  case,  only 
Supplemental  Requirements  Nos.  Si  and 
S3.1.4  of  ASTM  F-1196  must  be  met.  In 
either  case,  control  systems  for 
watertight  doors  must  have  power 
supplies,  power  sources,  installation 
tests  and  inspection,  and  additional 
remote  operating  consoles  in 
accordance  with  Supplemental 
Requirements  Nos.  Si  through  S4  of 
ASTM  F-1197. 

(d]  Installations  of  sliding  watertight 
door  assemblies  must  be  in  accordance 
with  the  following: 

(1)  Before  a  sliding  watertight  door 
assembly  is  installed  in  a  vessel,  the 
bulkhead  in  the  vicinity  of  the  door 
opening  must  be  stiffened.  Such 
bulkhead  stiffeners,  or  deck 
reinforcement  where  flush  deck  door 
openings  are  desired,  must  not  be  less 
than  6  inches  nor  more  than  12  inches 
from  the  door  frame  ao  that  an 
unstiffened  diaphragm  of  bulkhead 
plating  6  to  12  inches  wide  is  provided 
completely  around  the  door  frame. 
Where  such  hmils  cannot  be 
maintained,  alternative  installations  will 


be  considered  by  the  Marine  Safety 
Center.  In  determining  the  scantlings  of 
these  bulkhead  stiffeners,  the  Aoat 
frame  shoukl  not  be  considered  as 
contributing  to  the  strength  of  the 
bulkhead.  Provision  must  also  be  made 
to  adequately  support  the  thrust 
bearings  and  other  equipment  that  may 
be  mounted  on  the  bulkhead  or  deck. 

(2)  Sliding  watertight  door  frames 
must  be  either  bolted  or  welded 
watertight  to  the  bulkhead. 

(i)  If  bolted,  a  suitable  thin  heat  and 
fire  resistant  gasket  or  suitable 
compound  must  be  used  between  the 
bulkhead  and  the  frame  for 
watertightness.  The  bulkhead  plating 
must  be  worked  to  a  plane  surface  in 
way  of  the  frame  when  mounting. 

(ii)  If  welded,  caution  must  be 
exercised  in  the  welding  process  so  that 
the  door  frame  is  not  distorted. 


PART  174-{  AMENDED] 

81.  The  authority  citation  for  part  174 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9118,  9119,  9153:  43 
U.S.C  1333:  46  U.S.C  3306,  3703,  5115;  E.O. 
12234.  45  FR  58801,  3  CFR.  1980  Comp.,  p.  277; 
49  CFR  1.46. 

82.  Section  174.007  is  added  to  read  as 
follows: 

9  MAJOttJ    tnoorporatkMi  by  raferaoce. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  Washington,  DC,  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH).  2100  Second  Street 
SW..  Washington,  DC  20593-0001  and  is 
available  from  the  soiu'ces  indicated  in 
paragraph  (b)  of  this  section. 

(bj  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Society  for  Testing  and  Materials 
(ASTM) 

1916  Race  SU-eet,  Philadelphia.  PA  19103 
ASTM  F-1196,  Sliding  Watertight  Door 

Assemblies,  1988 174.100 

ASTM  F-1197,  Sliding  Watertight  Door 

Control  Systran.  1989 „  T74.100 

83.  Section  174.100  is  amended  by 
revising  paragraph  (ej  and  adding 
paragraph  (f)  to  read  as  follows: 


9174.100    AppMancas  for  walartIgM 
weatttartigtit  Integrity. 


(e)  If  a  unit  is  equipped  with  sliding 
watertight  doors,  each  sliding  watertight 
door  must — 

[1]  Be  designed,  constructed,  tested, 
and  marked  in  accordance  with  ASTM 
F-1196; 

(2)  Have  controls  in  accordance  with 
ASTM  F-1197,  except  that  a  remote 
manual  means  of  closure,  as  specified  in 
paragraphs  7.1  and  7.5.1,  and  a  remote 
mechanical  indicator,  as  specified  in 
paragraph  7.5.2,  will  not  be  required; 
and 

(3)  If  installed  in  a  subdivision 
bulkhead,  meet  Supplemental 
Requirements  Nos.  Si  and  S3  of  ASTM 
F-1196,  unless  the  watertight  doors  are 
built  in  accordance  with  plans 
previously  approved  by  the  Coast 
Guard,  in  which  case,  only 
Supplemental  Requirements  Nos.  Si  and 
S3.1.4  of  ASTM  F-1196  must  be  met.  In 
either  case,  control  systems  for 
watertight  doors  must  have  power 
supplies,  power  sources,  installation 
tests  and  inspection,  and  additional 
remote  operating  consoles  in 
accordance  with  Supplemental 
Requirements  Nos.  Si  through  S4  of 
ASTM  F-1197. 

(f)  Installations  of  sliding  watertight 
door  assemblies  must  be  in  accordance 
with  the  following: 

(1)  Before  a  sliding  watertight  door 
assembly  is  installed  in  a  vessel  the 
bulkhead  in  the  vicinity  of  the  door 
opening  must  be  stiffened.  Such 
bulkhead  stiffeners,  or  deck 
reinforcement  where  flush  deck  door 
openings  are  desired,  must  not  be  less 
than  6  inches  nor  more  than  12  inches 
from  the  door  frame  so  that  an 
unstiffened  diaphragm  of  bulkhead 
plating  6  to  12  inches  wide  is  provided 
completely  around  the  door  frame. 
Where  such  limits  cannot  be 
maintained,  alternative  installations  will 
be  considered  by  the  Marine  Safety 
Center.  In  determining  the  scantlings  of 
these  bulkhead  stiffeners,  the  door 
frame  should  not  be  considered  as 
contributing  to  the  strength  of  the 
bulkhead.  Provision  must  also  be  made 
to  adequately  support  the  thrust 
bearings  and  other  equipment  that  may 
be  mounted  on  the  bulkhead  or  deck. 

(2]  Sliding  watertight  door  frames 
must  be  either  bolted  or  welded 
watertight  to  the  bulkhead. 

(i)  If  bolted,  a  suitable  thin  heat  and 
fire  resistant  gasket  or  suitable 
compound  must  be  used  between  the 
bulkhead  a.id  the  frame  for 
watertighti^ess.  The  bulkhead  plating 


shall  be  worked  to  a  plane  i 
way  of  the  frame  when  moii 
(ii)  If  welded,  caution  mui 
exercised  in  the  welding  pr( 
the  door  frame  is  not  distorl 

PART  182— (AMENDED] 

84.  The  authority  citation 
continues  to  read  as  follow: 

Authority:  46  U.S.C.  3306:  49 1 

85.  Section  182.15-7  is  am 
revising  paragraph  (b)  and  i 
paragraph  (c)  to  read  as  foil 

9182:15-7   Carburetors. 

•  *        *        •        * 

(b)  All  gasoline  engines  n: 
equipped  with  an  acceptabl 
backfire  flame  control.  Inst^ 
backfire  flame  arresters  bea 
Approval  Nos.  162.015  or  16 
engine  air  and  fuel  inductioi 
bearing  basic  Approval  Nos 
162.042  may  be  continued  in 
as  they  are  servicable  and  ii 
condition.  New  installations 
replacements  must  meet  the 
requirements  of  subpart  58.1 
subchapter  F  (Marine  Engin 
this  chapter. 

PART  189— [AMENDED] 

86.  The  authority  citation 
continues  to  read  as  follows 

Authority:  33  U.S.C.  1321(j]:  ♦ 
3306:  E.O  12234.  45  FR  58801,  3  ( 
Comp.,  p.  277:  E.0. 11735,  38  FR 
1971-1975  Comp.,  p.  793:  49  CFF 

87.  Section  189.55-5  is  ami 
revising  paragraph  (b)(ll)  to 
follows: 

9  189.55-5    Plans  and  apecific 
required  for  new  construction. 

•  *        *        •        * 

(b)  Hull  structure  *  *  * 
(11)  'Details  of  hinged  sut 
watertight  doors  and  opera t; 


PART  190— {AMENDED] 

88.  The  authority  citation  I 
continues  to  read  as  follows 

Authority:  46  U.S.C.  2213,  330( 
45  FR  58801,  3  CFR,  1980  Comp., 
CFR  1.46. 

The  asterisk  (*)  indicates  i 
may  require  approval  by  the 
Bureau  of  Shipping  for  vesse 
by  that  society. 

89.  Section  190.01-3  is  add 
as  follows: 

9  190.01-3    Incorporation  by  r 

(a)  Certain  material  is  inc( 
reference  into  this  part  with 
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citation  for  part  174 
]  follows: 

9118,  9119,  9153:  43 
3306,  3703,  5115;  E.O. 
IFR.  19B0  Comp..  p.  277: 


7  is  added  to  read  as 

tton  by  r*feraoo*. 

ial  is  incorporated  by 
lart  with  the 
"ctor  of  the  Federal 
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174.1«) 

Watertight  Door 

989 „  T74.100 

3  is  amended  by 
e]  and  adding 
i  as  follows: 


§174.100    AppNancM  for  wat«rttgM 
weath«rtight  Integrity. 


(e)  If  a  unit  is  equipped  with  sliding 
watertight  doors,  each  sliding  watertight 
door  mtist — 

(1}  Be  designed,  constructed,  tested, 
and  marked  in  accordance  with  ASTM 
F-1196; 

[2]  Have  controls  in  accordance  with 
ASTM  F-1197,  except  that  a  remote 
manual  means  of  closure,  as  specified  in 
paragraphs  7.1  and  7.5.1,  and  a  remote 
mechanical  indicator,  as  specified  in 
paragraph  7.5.2.  will  not  be  required: 
and 

(3)  If  installed  in  a  subdivision 
bulkhead,  meet  Supplemental 
Requirements  Nos.  Si  and  S3  of  ASTM 
F-1196,  unless  the  watertight  doors  are 
built  in  accordance  with  plans 
previously  approved  by  the  Coast 
Guard,  in  which  case,  only 
Supplemental  Requirements  Nos.  Si  and 
S3.1.4  of  ASTM  F-1196  must  be  met.  In 
either  case,  control  systems  for 
watertight  doors  must  have  power 
supplies,  power  sources,  installation 
tests  and  inspection,  and  additional 
remote  operating  consoles  in 
accordance  with  Supplemental 
Requirements  Nos.  Si  through  S4  of 
ASTM  F-1197. 

(f)  Installations  of  sliding  watertight 
door  assemblies  must  be  in  accordance 
with  the  following: 

(1)  Before  a  sliding  watertight  door 
assembly  is  installed  in  a  vessel,  the 
bulkhead  in  the  vicinity  of  the  door 
opening  must  be  stiffened.  Such 
bulkhead  stiffeners,  or  deck 
reinforcement  where  flush  deck  door 
openings  are  desired,  must  not  be  less 
than  6  inches  nor  more  than  12  inches 
from  the  door  frame  so  that  an 
unstiffened  diaphragm  of  bulkhead 
plating  6  to  12  inches  wide  is  provided 
completely  around  the  door  frame. 
Where  such  limits  cannot  be 
maintained,  alternative  installations  will 
be  considered  by  the  Marine  Safety 
Center.  In  determining  the  scantlings  of 
these  bulkhead  stiffeners,  the  door 
frame  should  not  be  considered  as 
contributing  to  the  strength  of  the 
bulkhead.  Provision  must  also  be  made 
to  adequately  support  the  thrust 
bearings  and  other  equipment  that  may 
be  mounted  on  the  bulkhead  or  deck. 

(2)  Sliding  watertight  door  frames 
must  be  either  bolted  or  welded 
watertight  to  the  bulkhead. 

(i)  If  bolted,  a  suitable  thin  heat  and 
fire  resistant  gasket  or  suitable 
compound  must  be  used  between  the 
bulkhead  a.id  the  frame  for 
watertighti^esB.  The  bulkhead  plating 


shall  be  worked  to  a  plane  surface  in 
way  of  the  frame  when  mounting. 

(ii)  If  welded,  caution  must  be 
exercised  in  the  welding  process  so  that 
the  door  frame  is  not  distorted. 

PART  182— {AMENDED] 

84.  The  authority  citation  for  part  182 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  3306;  49  CFR  1.48. 

85.  Section  182.15-7  is  amended  by 
revising  paragraph  (b)  and  removing 
paragraph  (c)  to  read  as  follows: 

S182:i5-7    Carfouratort. 

***** 

(b)  All  gasoline  engines  must  be 
equipped  with  an  acceptable  means  of 
backfire  flame  control.  Installations  of 
backfire  flame  arresters  bearing  basic 
Approval  Nos.  162.015  or  162.041  or 
engine  air  and  fuel  induction  system 
bearing  basic  Approval  Nos.  162.015  or 
162.042  may  be  continued  in  use  as  long 
as  they  are  servicable  and  in  good 
condition.  New  installations  or 
replacements  must  meet  the  applicable 
requirements  of  subpart  58.10  of 
subchapter  F  (Marine  Engineering]  of 
this  chapter. 

PART  189— {AMENDED] 

86.  The  authority  citation  for  part  189 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j):  46  U.S.C.  2113, 
3306:  E.O  12234.  45  FR  58801,  3  CFR  1980 
Comp..  p.  277;  E.O.  11735,  38  FR  31243.  3  CFR, 
1971-1975  Comp..  p.  793;  49  CFR  1.46. 

87.  Section  189.55-5  is  amended  by 
revising  paragraph  (b)(ll)  to  read  as 
follows: 

§189.55-5    Plan*  and  spaciflcations 
required  for  new  construction. 
***** 

(b)  Hull  structure  *  *  * 
(11)  'Details  of  hinged  subdivision 
watertight  doors  and  operating  gear. 


PART  190— {AMENDED] 

88.  The  authority  citation  for  part  190 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2213,  3306;  E.O.  12234. 
45  FR  58801,  3  CFR,  1980  Comp.,  p.  277:  49 
CFR  1,46. 

The  asterisk  (*)  indicates  items  which 
may  require  approval  by  the  American 
Bureau  of  Shipping  for  vessels  classed 
by  that  society. 

89.  Section  190.01-3  is  added  to  read 
as  follows: 

§  190.01-3    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 


approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a].  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  ^is 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  Washington,  DC,  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW.,  Washington.  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Society  for  Testing  and  Materials 
(ASTM) 

1916  Race  Street,  Philadelphia,  PA  19103 
ASTM  F-1196,  Sliding  Watertight  Door 

Assemblies.  1989 190.01-13 

ASTM  F-1197,  Sliding  Watertight  Door 

Assemblies,  1989 180.01-13 

88.  Section  190.01-13  is  revised  to  read 
as  follows: 

S  190.01-13    Sliding  watertight  doors. 

(a)  Sliding  watertight  door  assemblies, 
where  fitted,  must — 

(1)  Be  designed,  constructed,  tested, 
and  marked  in  accordance  with  ASTM 
F-1196; 

(2)  Have  controls  in  accordance  with 
ASTM  F-1197;  and 

(3)  If  installed  in  a  subdivision 
bulkhead,  meet  Supplemental 
Requirements  Nos.  Si  and  S3  of  ASTM 
F-1196,  unless  the  watertight  door 
assemblies  are  built  in  accordance  with 
plans  previously  approved  by  the  Coast 
Guard,  in  which  case,  only 
Supplemental  Requirement  Nos.  Si  and 
S3.1.4  of  ASTM  F-1196  must  be  met.  In 
either  case,  control  systems  for 
watertight  door  assemblies  must  have 
power  supplies,  power  sources, 
installation  tests  and  inspection,  and 
additional  remote  operating  consoles  in 
accordance  with  Supplemental 
Requirement  Nos.  Si  through  S4  of 
ASTM  F-1197. 

(b)  Installations  of  sliding  watertight 
door  assemblies  must  be  in  accordance 
with  the  following: 

Before  a  sliding  watertight  door 
assembly  is  installed  in  a  vessel,  the 
bulkhead  in  the  vicinity  of  the  door 
opening  must  be  stiffened.  Such 
bulkhead  stiffeners,  or  deck 
reinforcement  where  flush  deck  door 
openings  are  desired,  must  not  be  less 
than  6  inches  nor  more  than  12  inches 
from  the  door  frame  so  that  an 
unstiffened  diaphragm  of  bulkhead 
plating  6  to  12  inches  wide  is  provided 


completely  around  the  door  frame. 
Where  such  limits  cannot  be 
maintained,  alternative  installations  will 
be  considered  by  the  Marine  Safety 
Center.  In  determining  the  scantlings  of 
these  bulkhead  stiffeners,  the  door 
frame  should  not  be  considered  as 
contributing  to  the  strength  of  the 
bulkhead.  Provision  must  also  be  made 
to  adequately  support  the  thrust 
bearings  and  other  equipment  that  may 
be  mounted  on  the  bulkhead  or  deck. 

(2)  Sliding  watertight  door  frames 
must  be  either  bolted  or  welded 
watertight  to  the  bulkhead. 

(i)  If  bolted,  a  suitable  thin  heat  and 
fire  resistant  gasket  or  suitable 
compound  must  be  used  between  the 
bulkhead  and  the  frame  for 
watertightness.  The  bulkhead  plating 
must  be  worked  to  a  plane  surface  in 
way  of  the  frame  when  mounting. 

(ii]  If  welded,  caution  must  be 
exercised  in  the  welding  process  so  that 
the  door  frame  is  not  distorted. 

PART  193-{AMENDED1 

91.  The  authority  citation  for  part  193 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2213,  3102,  3306:  E.O. 
12234,  34  FR  58801,  3  CFR,  1980  Comp.,  p.  277; 
49  CFR  1.46. 

92.  Section  193.01-3  is  added  to  read 
follows: 

§  193.01-3    Incorporation  by  refaranca. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
that  specified  in  paragraph  (b)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  All  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  Washington,  DC,  and 
at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division  (G-MTH),  2100  Second  Street 
SW.,  Washington,  DC  20593-0001  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  affected  are: 

American  Society  for  Testing  and  Materials 

1916  Race  Street.  Philadelphia,  PA  19103 
ASTM  F-1121,  International  Shore 

Connections  for  Marine  Fire 

Applications,  1987 193.10-10 

93.  Section  193.10-10  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 


35830 


Federal  Register  /  Vol.  56,  No.  145  /  Monday,  July  29.  1991  /  Ruks  and  Regulations 


§  193.1O-Ftr0  hydrants  and  hoaa. 

***** 

(c)  On  vessels  of  500  gross  tons  and 
over  there  must  be  at  least  one  shore 
connection  to  the  fire  main  available  to 
each  side  of  the  vessel  in  an  accessible 
location.  Suitable  cutout  valves  and 
check  valves  must  be  provided  for 
furnishing  the  vessel's  shore 
connections  with  couplings  mating  those 
on  the  shore  fire  lines.  Vessels  of  500 
gross  tons  and  over  on  an  international 
voyage,  must  be  provided  with  at  least 
one  international  shore  connection 
complying  with  ASTM  F-1121.  Facilities 
must  be  available  enabling  an 
international  shore  connection  to  be 
used  on  either  side  of  the  vessel. 


Dated:  February  8. 1991. 
J.U.  bfpOS, 

Rear  Adminial.  U.S.  Coast  Guard,  Chief. 
Office  of  Marine  Safety,  Security  and 
En  vironaiental  Protection. 
(PR  Doc.  91-17642  Filed  7^28-91;  8:45  aji^ 
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DEPARTMENT  OF  TRANSPORTATION 

33CFRPartt«5 

[CGD1  91-106] 

Safety  Zone  Regulations:  Ectio  Bay, 
New  Rochelle,  NY 

agency:  Coast  Guard.  DOT. 
ACnOH:  Emergency  rule. 

SUKNMfnr:  The  Coast  Guard  is 
establishing  a  s€iiety  zone  in  Echo  Bay, 
New  Rochelle.  New  York.  This  zone  is 
needed  to  protect  the  maritime 
community  from  tbe  possible  dangers 
and  hazards  to  navigatioa  associated 
with  a  fireworks  display.  Entry  into  this 
zone,  or  movement  within  this  zone,  is 
prohitMted  unless  authorized  by  the 
Captain  of  the  Port.  New  York. 
EFFECTIVE  OATC  This  regulatioa 
becomes  effective  at  9  pjn.  local  time  27 
luly  1991.  It  terminates  at  ICfun.  local 
time  27  July  1991. 

FOM  FUfrTHen  inpommahon  contact: 
MSTl  S.  Whinham  of  Captain  of  the 
Port,  New  York  (212)  668-7933. 
SU^n^MENTARV  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
puMic  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 


Drafting  Infonnatioa 

The  drafters  of  this  regulation  are 
LTJG  C.  W.  Jennings,  project  officer. 
Captain  of  the  Port  New  York,  and  LT 
John  B.  Galely.  project  attorney.  First 
Coast  Guard  District  Legal  O^ice. 

Discussion  of  Regulatioo 

The  circumstances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  to  navigation 
associated  with  a  fireworks  display. 
This  regulation  is  effective  from  9  p jn^ 
27  July  1991  to  10  p.m.,  27  July  1991.  This 
regulation  is  issued  pursuant  to  33 
U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  subjecU  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water)  Security  measures,  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Aathorify:  33  U.S.C.  1225  and  1231.  SO 
U.aC  191;  49  CFR  1.48  and  33  CFR  1.05-l(gJ. 
6.04-1.  6.04-6  and  33  CFR  160.5. 

2.  A  new  S  l«5.f  1106  is  added  to  read 
as  follows: 

§165.T1106    Safety  Zone:  Echo  Bay<  New 
RoctMll*.  New  YOllL 

(a)  Location.  The  following  area  has 
been  declared  a  Safety  Zone:  All  waters 
within  a  300  hundred  yard  radius  of  the 
fireworks  barge  located  in  Echo  Bay. 
New  Rochelle,  New  York. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  9  p.m.  local  time  27 
July  1991.  It  terminates  at  10  p.m.  local 
time  27  July  1991. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  \  165.23  of  this 
part  entry  into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

R.M.  LambM, 

Captain.  U.S.  Coast  Cttard,  Captain  of  the 

Port.  New  York. 

(FR  Doc.  91-17964  Filed  7-26-91: 6:45  amj 

atLLNO  COK  Mia-M-M 


33  CFR  Part  165 

ICQ01 91-107] 

Safety  Zone  Regulations:  Upper  Bay^ 
New  York  and  New  Jersey 

AQCNCv:  Coast  Guard,  DOT. 


ACTION:  Emergency  rule. 


summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Upper 
Bay,  New  York  and  New  Jersey.  This 
zone  is  needed  to  protect  the  maritime 
community  from  the  possible  dangers 
and  hazards  to  navigation  associated 
with  a  fireworks  display.  Entry  into  this 
zone,  or  movement  within  this  zone,  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  New  York. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  at  9  p jn.  local  time  8 
August  1991.  It  terminates  at  10  p.m. 
local  time  8  August  1991. 
FOR  FURTHER  INFORMATION  CONTACr. 

MSTl  S.  Whinham  of  Captain  of  the 
Port.  New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  ddaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 

Drafting  Infonnatioa 

The  drafters  of  this  regulation  are 
LTJG  C.W.  Jennings,  project  officer, 
Captain  of  the  Port  of  New  York,  and  LT 
John  B.  Gately.  project  attorney,  first 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  circumstances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  to  navigation 
associated  with  a  fireworks  display. 
This  regulation  is  effective  from  9  p.m,  8 
August  1991  to  10  p.m.,  8  August  1991. 
This  regulation  is  issued  pursuant  to  33 
U.S.C.  122S  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  SubjecU  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water)  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
1S5  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows; 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  16S 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-1(^. 
e.04-1.  e.04-«  and  33CFIt  lOaS. 


2.  A  new  S  16S.T1107  is  ad 
as  follows: 

§165.T1107    Safety  Zone:  UpF 
York  and  New  Jersey. 

(a)  Location.  The  followini 
been  declared  a  Safety  Zone 
within  a  300  yard  radius  of  t] 
barge  located  at  40°  41'  17"  P 
74°  02'26"  west  in  Federal  Ai 
20C  east  of  Liberty  Island. 

(b)  Effective  date.  This  reg 
becomes  effective  at  9  p.m.  1 
August  1991.  It  terminates  at 
local  time  8  August  1991. 

(c)  Regulations.  In  accordt 
the  general  regulations  in  §  1 
part  entry  into  or  movement 
zone  is  prohibited  unless  aut 
the  Captain  of  the  Port. 

Dated:  09  July  1991, 

R  Jif .  Lairabae, 

Captain,  U.S.  Coast  Guard,  Capt 
Port,  New  York. 

[FR  Doc  91-17902  Filed  7-28-91; 

BtLLMQ  COOe  MIO-M-M 


33  CFR  Part  165 

[CGD1  91-110] 

Safety  Zone  Regulations:  U| 
New  York  and  New  Jersey 

agency:  Coast  Guard.  DOT. 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  i 
establishing  a  safety  zone  in 
Bay,  New  York  and  New  Jers 
zone  is  needed  to  protect  the 
community  fix>m  the  possible 
and  hazards  to  navigation  as 
with  a  fireworks  display.  Ent 
zone,  or  movement  within  thi 
prohibited  unless  authorized 
Captain  of  the  Port.  New  Yor 
EFFECTIVE  DATES:  This  regula 
becomes  effective  at  9  p.m.  Ic 
August  1991.  It  terminates  at 
local  time  7  August  1991. 
FOR  FURTHER  INFORMATION  O 
MSTl  S.  Whinham  of  Captaii 
Port.  New  York  (212)  668-793 
SUPPLEMENTARY  INFORMATIOI 
accordance  with  5  U.S.C  553, 
proposed  rulemaking  was  nol 
for  this  regulation  and  good  c 
for  making  it  effective  in  less 
days  afier  Federal  Register  pi 
Pubhshing  an  NPRM  and  deh 
effective  date  would  be  contr 
public  interest  since  iomiedia 
needed  to  respond  to  any  pot 
hazards. 
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regulation  are 
project  officer, 
ew  York,  and  LT 
:t  attorney,  First 
Legal  Office. 

don 

requiring  this 
I  the  possible 
to  navigation 
iworks  display. 
!ctive  from  9  p jn.. 
.,  27  July  1991.  This 
ursuant  to  33 
as  set  out  in  die 
allof  part  165. 

CFR  Part  165 

ifety.  Navigation 
sures,  Vessels, 


the  foregoing,  part 
if  Federal 
ied  as  follows: 

EDI 

ation  for  part  165 
Follows: 

225  and  1231:  SO 
and  33  CFR  1.05-l(gl. 
R  160.5. 

06  is  added  to  read 


>ne:  Ectio  Bay,  New 

sllowing  area  has 
ty  2^ne:  All  waters 
yard  radius  of  the 
[ed  in  Echo  Bay. 
fork. 

rhis  regulation 
9  p.m.  local  time  27 
2s  at  10  p.m.  local 

accordance  with 
[18  in  S  l&5u23  of  this 
vement  within  this 
less  authorized  by 
rt. 

trd  Certain  of  the 
7-2&-81: 6:45  amj 


ACTION:  Emergency  rule. 


tlons:  Upper  Bay, 
Jersey 

d.DOT. 


summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Upper 
Bay,  New  York  and  New  Jersey.  This 
zone  is  needed  to  prelect  the  maritime 
community  from  the  possible  dangers 
and  hazards  to  navigation  associated 
with  a  fireworks  display.  Entry  into  this 
zone,  or  movement  within  this  zone,  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  New  York. 
EFFECnve  date:  This  regulation 
becomes  effective  at  9  p.m.  local  time  8 
August  1991.  It  terminates  at  10  p.m. 
local  time  8  August  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
MSTl  S.  Whinham  of  Captain  of  the 
Port,  New  York  (212)  668-7934. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  pubUcatioa. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  C.W.  Jennings,  project  officer. 
Captain  of  the  Port  of  New  York,  and  LT 
John  B.  Gately.  project  attorney,  first 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  circumstances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  to  navigation 
associated  with  a  fireworks  display. 
This  regulation  is  effective  from  9  p.m..  8 
August  1991  to  10  p.m.,  8  August  1991. 
This  regulation  is  issued  pursuant  to  3J 
U.S.C.  1225  and  1231  as  set  out  in  the 
authority  cirtation  for  all  of  part  165. 

List  of  SubjecU  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water)  Securrty  measures.  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
185  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  16S 
continues  to  read  as  follows: 

Autiiority:  33  U.S.C.  122S  and  1231;  50 
U.S.C.  ISt:  4»CFIt  1.48  and  33  CFR  1.0fr-l(g). 
e.04-1.  e.04-«  and  33CFK  16a5. 


2.  A  new  S  165.T1107  is  added  to  read 
as  follows: 

§165.T1107    Safety  Zone:  Uppw  Bay.  New 
York  and  New  Jersey. 

(a)  Location.  The  following  area  has 
been  declared  a  Safety  Zone:  All  waters 
within  a  300  yard  radius  of  the  fireworics 
barge  located  at  40°  41'  17"  North  and 
74°  02'26"  west  in  Federal  Anchorage 
20C  east  of  Liberty  Island. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  9  p.m.  local  time  8 
August  1991.  It  terminates  at  10  pjn. 
local  time  8  August  1991. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of  this 
part  entry  into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

Dated:  09  July  1991. 

RA(.  Lairabee. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

[FR  Doc.  91-17902  Filed  7-28-91;  8:45  am) 
BtLUNQ  COOe  4«1»>t4-M 


33  CFR  Part  165 

[CGD1  91-110) 

Safety  Zone  Regulations:  Upper  Bay, 
New  York  and  New  Jersey 

agency:  Coast  Guard.  DOT. 
ACTION:  Emergency  rule. 


summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  Upper 
Bay,  New  York  and  New  Jersey.  This 
zone  is  needed  to  protect  the  maritime 
community  from  the  possible  dangers 
and  hazards  to  navigation  associated 
with  a  fireworks  display.  Entry  into  this 
zone,  or  movement  within  this  zone,  is 
prohibited  nnless  authorized  by  the 
Captain  of  the  Port.  New  York. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  9  p.m.  local  time  7 
August  1991.  It  terminates  at  10  p.m. 
local  time  7  August  1991. 

FOR  FURTHER  INFORMATION  CONTACT 

MSTl  S.  Whinham  of  Captain  of  the 
Port,  New  York  (212)  668-7934. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C  553,  a  notice  of 
proposed  rulemeiking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  efTective  in  less  than  30 
days  after  Federal  Register  publicatioiL 
Pubhshing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 


Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  C.W.  Jennings,  project  officer. 
Captain  of  the  Port  New  York,  and  LT 
John  B.  Gately,  project  attorney.  First 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  circumstances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  to  navigation 
associated  with  a  fireworks  display. 
This  regulation  is  effective  fiom  9  p.m., 
7  August  1991  to  10  p.m..  7  August  1991. 
This  regulation  is  issued  pursuant  to  33 
U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water)  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

.      Authority:  33  U.S.C  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1,  6.04-6  and  33  CFR  160.5. 

2.  A  new  S  165.T1110  is  added  to  read 
as  follows: 

§165.T1110    Safety  Zone:  Upper  Bay,  New 
York  and  New  Jersey. 

(a)  Location.  The  following  area  has 
been  declared  a  Safety  Zone:  All  waters 
within  a  300  yard  radius  of  the  fireworks 
barge  located  at  40*  41'17"  North  and  74° 
02'26"  West  in  Federal  Anchorage  20C 
east  of  Liberty  Island. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  9  p.m.  local  time  7 
August  1991.  It  terminates  at  10  p.m. 
local  time  7  August  1991. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of  this 
part  entry  into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port 

Dated:  ]uly  9, 1991. 

R.  M.  Lorrabee, 

Captain,  U.  S.  Coast  Guard  Captain  of  the 
Port  New  York. 

[FR  Doa  91-17903  Filed  7-26-91;  8:45  am) 

BttXINO  COOE  4t10-1«-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-397S-3] 

Indiana:  Final  Autt>orization  of  State 
Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Indiana  has  applied  for  final 
authorization  of  revisions  to  its 
authorized  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  of  1976  as  amended 
(hereinafter  "RCRA"  or  the  "Act").  The 
Envirorunental  Protection  Agency  (EPA) 
has  reviewed  Indiana's  application  and 
has  reached  a  decision,  subject  to  public 
review  and  comment,  that  Indiana's 
hazardous  waste  program  revision 
satisfies  all  the  requirements  necessary 
to  qualify  for  final  authorization.  Thus, 
EPA  intends  to  grant  final  authorization 
to  Indiana  to  operate  its  revised 
program,  subject  to  authority  retained 
by  EPA  under  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Pub.  L.  98- 
616,  November  8, 1984,  hereinafter 
"HSWA").  Indiana's  application  for 
program  revision  is  available  for  public 
review  and  comment. 

DATES:  Final  authorization  of  Indiana's 
application  shall  be  effective  September 
27, 1991,  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing  this 
immediate  final  rule. 

All  comments  on  Indiana's  program 
revision  application  must  be  received  by 
4:30  p.m.  central  standard  time  on 
August  28, 1991. 

ADDRESSES:  Copies  of  Indiana's 
program  revision  application  are 
available  for  inspection  and  copying, 
from  8:30  a.m.  to  4:30  p.m.,  at  the 
following  addresses:  Indiana 
Department  of  Environmental 
Management  Hazardous  Waste 
Management  Branch,  105  South 
Meridian  Street,  Indianapolis,  Indiana 
46206,  Contact:  Michael  Dalton,  (317) 
232-8884;  U.S.  EPA  Headquarters 
Library.  PM  2HA,  401  M  Street  SW.. 
Washington,  DC  20460.  Phone:  (202)  382- 
5926;  U.S.  EPA  Region  V,  Waste 
Management  Division,  Office  of  RCRA, 
230  South  Dearborn  Street,  Chicago. 
Illinois  60604,  Contact:  George  Woods, 
(312)  886-6134.  Written  comments  on 
Indiana's  application  should  be  sent  to 
George  Woods,  at  the  address  listed 
below. 
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FOR  FURTHER  INFORMATION  CONTACT: 

George  Woods,  Indiana  Regulatory 
Specialist,  U.S.  Environmental 
Protection  Agency  Region  V,  Waste 
Management  Division,  Office  of  RCRA, 
Program  Management  Branch, 
Regulatory  Development  Section,  5HR- 
JCK-13,  230  South  Dearborn  Street, 
Chicago.  Illinois  60604,  (312)  888-6134 
(FTS  886-6134). 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  Bnal  authorization  under 
section  3006(b)  of  RCRA,  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  at  least  equivalent  to,  consistent 
with,  and  no  less  stringent  than  the 
Federal  hazardous  waste  program.  For 
further  explanation  see  section  C  of  this 
notice. 

In  accordance  with  part  271, 
§  271.21(a)  of  title  40  of  the  Code  of 
Federal  Regulations  (40  CFR  271.21(a)), 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124, 
260-268  and  270. 

B.  Indiana 

Indiana  initially  received  Hnal 
authorization  for  its  base  RCRA 
program  effective  January  31. 1986  (51 
FR  3953-3954,  January  31, 1986).  Indiana 
received  authorization  for  revisions  to 
its  program  effective  December  31, 1986 
(51  FR  39752-39754,  October  31, 1986), 
January  19, 1988  (53  FR  128-129,  January 
5, 1988),  and  September  11. 1989  (54  FR 
29557-29559,  July  13, 1989).  On 
September  1, 1989,  Indiana  submitted  a 
program  revision  application  for 
additional  program  approvals  covering 
section  3006(f)  of  HSWA:  Availability  of 
Information,  and  some  minor.  State 
initiated  clarifications  to  the  interim 
status  closure  plan  amendment  process. 
These  clarifications  make  Indiana's  rule 
more  stringent  than  the  EPA  standard. 
Today,  Indiana  is  seeking  approval  of  its 
program  revision  in  accordance  with  40 
CFR  271.21(b)(3). 

EPA  has  reviewed  Indiana's 
application  and  has  made  an  immediate 
final  decision,  subject  to  pubhc  review 
and  comment,  that  Indiana's  hazardous 
waste  management  program  revision 
does  reflect  the  State's  equivalency  with 
the  Federal  program  and  satisfies  all  the 
requirements  necessary  to  qualify  for 
final  authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  to 
Indiana  for  its  additional  program 
revisions.  The  public  may  submit 


written  comments  on  EPA's  immediate 
final  decision  up  until  August  28, 1991. 
Copies  of  Indiana's  application  for  this 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "ADDRESSES"  section  of 
this  notice. 

Approval  of  Indiana's  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received.  EPA  will 
publish  either  (1)  a  withdrawal  of  this 
immediate  final  rule  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

On  the  effective  date  of  final 
authorization.  Indiana  will  be 
authorized  to  carry  out,  in  lieu  of  the 
Federal  program,  those  provisions  of  the 
State's  regulations  found  at  title  329  of 
the  Indiana  Administrative  Code,  article 
3  (329  LAC  3),  effective  July  29, 1989,  and 
those  statutes  of  the  Indiana  Code  found 
at  title  4,  article  21  (IC  4-21),  and  title  5, 
article  14  (IC  5-14),  effective  July  1, 1987. 
These  State  rules  and  statutes  are  being 
recognized  as  analogous  to  the  following 
Resource  Conservation  and  Recovery 
Act  rules  found  at  title  40  of  the  Code  of 
Federal  Regulations,  and  the  Freedom  of 
Information  Act,  5  U.S.C.  552: 


Federal  requirement 


.  Section  3006(0  Avail- 
ability Of  Information; 
November  B,  1964.  40 
CFR,  §§  2.100(b). 

2.104(b),  2.109(b). 

2.112.  2.113(f),  2.114(a), 
2.116.  2.117.  2.120(d). 
2.201(e).  2r204(d)(1)(ii). 
2.208,  270.12.  271.21(a); 
5  U.S.C.  552(a)(4)(E). 
and  (a)(6)(C). 

.  40  CFR  265.112,  Clo- 
sure Plan;  amend(T>ent 
of  pian.  May  2,  1986.  51 
FR  16443-16459. 


Analogous  state 
authority 


329  lAC  3-34-3.  3-58- 
1  through  3-58-16, 
3-59-1  through  3- 
59-9;  IC  4-21 .5-3- 
27.  IC  4-21.5-3-29. 
IC  4-21.5-5-5,  IC  5- 
14-3-4,  IC  5-14-3-9 
(d)  and  (h). 


329  lAC  3-21-3. 


EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits,  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of 
Indiana's  authorization.  EPA  will 
suspend  issuance  of  any  further  permits 
under  the  provisions  for  which  the  State 
is  being  authorized  on  the  effective  date 
of  this  authorization.  EPA  has 
previously  suspended  issuance  of 
permits  for  other  provisions  on  January 
31. 1966.  on  January  19. 1988.  and  on 


September  11, 1989,  the  effective  dates 
of  Indiana's  final  authorizations  for  the 
RCRA  base  program  and  for  two 
approved  revisions  to  Indiana's 
authorized  program. 

Indiana  is  not  authorized  to  operate 
the  Federal  Program  on  Indian  lands. 
This  authority  shall  remain  with  EPA 
unless  provided  otherwise  in  a  future 
statute  or  regulation. 

C  Effect  of  HSWA  on  Indiana's 
Authorization 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  to  RCRA,  a  State 
with  final  authorization  would  have 
administered  its  hazardous  waste 
program  instead  of,  or  entirely  in  lieu  of, 
the  Federal  program.  Except  for 
enforcement  provisions  not  applicable 
here,  EPA  no  longer  directly  applied  the 
Federal  requirements  in  the  authorized 
States,  and  EPA  could  not  issue  permits 
for  any  facilities  the  State  was 
authorized  to  permit.  When  new,  more 
stringent.  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obligated  to  obtain  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  usually  did  not 
take  effect  in  an  authorized  State  until 
the  State  adopted  the  requirements  as 
State  law. 

In  contrast,  under  the  amended 
section  3006(g)  of  RCRA,  42  U.S.C. 
6926(g),  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  States  at  the  same 
time  as  they  take  effect  in  non- 
authorized  States.  EPA  carries  out  those 
requirements  and  prohibitions  directly 
in  authorized  and  non-authorized  States, 
including  the  issuance  of  full  or  partial 
HSWA  permits,  until  EPA  grants  the 
State  authorization  to  do  so.  States  must 
still,  in  accordance  with  the  deadlines 
specified  in  paragraphs  40  CFR 
271.21(e)(2)  (ii)  through  (v).  adopt 
HSWA-related  provisions  as  State  law 
to  retain  final  authorization.  In  the 
interim,  the  HSWA  provisions  apply  in 
authorized  States. 

As  a  result  of  the  HSWA,  there  will  be 
a  dual  State/Federal  regulatory  program 
in  Indiana.  To  the  extent  the  authorized 
State  program  is  unaffected  by  the 
HSWA,  the  State  program  will  operate 
in  lieu  of  the  Federal  program.  To  the 
extent  HSWA-related  requirements  aie 
in  effect,  EPA  will  administer  and 
enforce  those  HSWA  requirements  in 
Indiana  until  the  State  receives 
authorization  for  them.  Among  other 
things,  this  will  entail  the  issuance  of 
Federal  RCRA  permits  for  those  HSWA 
requirements  for  which  the  State  is  not 
yet  authorized,  in  addition  to  any  State 
permits.  Any  State  requirement  that 


Federal  Regist 

EPA  has  reviewed,  approved,  t 
determined  to  be  more  stringer 
HSWA  provision  also  remains 
thus,  the  universe  of  the  more  i 
provisions  in  HSWA  and  the  a 
State  program  defines  the  appl 
subtitle  C  requirements  in  Indii 

With  the  exception  of  HSW/ 
§  3006(f):  State  availability  of 
Information,  Indiana  is  not  beii 
authorized  now  for  any  other 
requirement  implementing  HS\ 
EPA  authorizes  Indiana  to  carr 
HSWA  requirement  or  prohibit 
State  program  in  that  area  will 
in  lieu  of  the  Federal  provision 
prohibition.  Until  that  time,  the 
may  assist  EPA's  implementati 
HSWA  under  a  Cooperative  Aj 

EPA  has  published  a  Federal 
notice  that  explains  in  detail  th 
and  its  effect  on  authorized  Sta 
notice  was  published  at  50  FR : 
28755,  July  15, 1985. 

D.  Decision 

I  conclude  that  Indiana's  app 
for  this  program  revision  meets 
statutory  and  regulatory  requin 
established  by  RCRA.  Accordii 
grants  Indiana  final  authorizati 
operate  its  hazardous  waste  pn 
revised.  Indiana  now  has  respo 
for  permitting  treatment,  storag 
disposal  facilities  within  its  boi 
carrying  out  the  other  aspects  c 
RCRA  program.  This  responsib 
subject  to  the  limitations  of  this 
revision  application  and  previo 
approved  authorities.  Indiana  a 
primary  enforcement  responsib 
although  EPA  retains  the  right  t 
conduct  inspections  under  secti 
of  RCRA,  and  to  take  enforcem 
actions  under  sections  3008,  301 
7003  of  RCRA. 

E,  Codification  in  Fart  272 

EPA  uses  part  272  of  40  CFR  I 
codification  of  the  decision  to  a 
Indiana's  program  and  for  incor 
by  reference  of  those  provisions 
Indiana's  statutes  and  regulatio 
EPA  will  enforce  under  section; 
3013  and  7003  of  RCRA.  Thereft 
is  proposing  to  amend  part  272, 
P.  A  separate  Federal  Register  r 
will  be  published  for  the  propos 
codification.  This  will  provide  r 
the  public  of  the  scope  of  the  au 
program  in  Indiana. 

Compliance  with  Executive  On 

The  Office  of  Management  ar 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Exe 
Order  12291. 
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on  EPA's  immediate 
ntil  August  28, 1991. 
8  application  for  this 
ire  available  for 
>ying  at  the  locations 
lDDRESSES"  section  of 

iana's  program 
)me  effective  in  60 
i^erse  comment 
tale's  revision 
otice  is  received  by 
ment  period.  If  an 
is  received,  EPA  will 
I  withdrawal  of  this 
le  or  (2)  a  notice 
nse  to  comments 
18  that  the  immediate 
s  effect  or  reverses 

date  of  final 
ana  will  be 
I  out,  in  lieu  of  the 
hose  provisions  of  the 
found  at  title  329  of 
listrative  Code,  article 
:tive  July  29. 1989,  and 
le  Indiana  Code  found 
(IC  4-21),  and  title  5, 
,  effective  July  1, 1987. 
md  statutes  are  being 
ogous  to  the  following 
ition  and  Recovery 
title  40  of  the  Code  of 
18,  and  the  Freedom  of 
U.S.C.  552: 


Analogous  state 

authority 

ail- 

329  lAC  3-34-3.  3-58- 

on; 

1  through  3-58-16. 

40 

3-59-1  through  3- 

b). 

59-9;  IC  4-21 .5-3- 

b). 

27.  IC  4-21.5-3-29. 

(a). 

IC  4-21.5-5-5,  IC  5- 

(d). 

14-3-4,  IC  5-14-3-9 

W. 

(d)  and  (h). 

a); 

E). 

Mo- 

329  lAC  3-21-3. 

ant 

51 

ister  any  RCRA 
ermits,  or  portions  of 
in  conditions  based 
rogram  provisions  for 
applying  for 
which  were  issued  by 
fective  date  of 
ition.  EPA  will 
)f  any  further  permits 
IS  for  which  the  State 
1  on  the  effective  date 
n.  EPA  has 
led  issuance  of 
revisions  on  January 
S  19. 1988.  and  on 


September  11, 1989,  the  effective  dates 
of  Indiana's  fmal  authorizations  for  the 
RCRA  base  program  and  for  two 
approved  revisions  to  Indiana's 
authorized  program. 

Indiana  is  not  authorized  to  operate 
the  Federal  Program  on  Indian  lands. 
This  authority  shall  remain  with  EPA 
unless  provided  otherwise  in  a  future 
statute  or  regulation. 

C.  Effect  of  HSWA  on  Indiana's 
Authorization 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  to  RCRA.  a  State 
with  fmal  authorization  would  have 
administered  its  hazardous  waste 
program  instead  of.  or  entirely  in  lieu  of. 
the  Federal  program.  Except  for 
enforcement  provisions  not  applicable 
here,  EPA  no  longer  directly  applied  the 
Federal  requirements  in  the  authorized 
States,  and  EPA  could  not  issue  permits 
for  any  facilities  the  State  was 
authorized  to  permit.  When  new,  more 
stringent.  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obligated  to  obtain  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  usually  did  not 
take  effect  in  an  authorized  State  until 
the  State  adopted  the  requirements  as 
State  law. 

In  contrast,  under  the  amended 
section  3006(g)  of  RCRA.  42  U.S.C. 
6926(g),  new  requirements  and 
prohibitions  imposed  by  the  HSWA  take 
effect  in  authorized  States  at  the  same 
time  as  they  take  effect  in  non- 
authorized  States.  EPA  carries  out  those 
requirements  and  prohibitions  directly 
in  authorized  and  non-authorized  States, 
including  the  issuance  of  full  or  partial 
HSWA  permits,  imtil  EPA  grants  the 
State  authorization  to  do  so.  States  must 
still,  in  accordance  with  the  deadlines 
specified  in  paragraphs  40  CFR 
271.21(e)(2)  (ii)  through  (v),  adopt 
HSWA-related  provisions  as  State  law 
to  retain  fmal  authorization.  In  the 
interim,  the  HSWA  provisions  apply  in 
authorized  States. 

As  a  result  of  the  HSWA,  there  will  be 
a  dual  State/Federal  regulatory  program 
in  Indiana.  To  the  extent  the  authorized 
State  program  is  unaffected  by  the 
HSWA,  the  State  program  will  operate 
in  lieu  of  the  Federal  program.  To  the 
extent  HSWA-related  requirements  aie 
in  effect,  EPA  will  administer  and 
enforce  those  HSWA  requirements  in 
Indiana  until  the  State  receives 
authorization  for  them.  Among  other 
things,  this  will  entail  the  issuance  of 
Federal  RCRA  permits  for  those  HSWA 
requirements  for  which  the  State  is  not 
yet  authorized,  in  addition  to  any  State 
permits.  Any  State  requirement  that 


EPA  has  reviewed,  approved,  and 
determined  to  be  more  stringent  than  a 
HSWA  provision  also  remains  in  effect; 
thus,  the  universe  of  the  more  stringent 
provisions  in  HSWA  and  the  approved 
State  program  defines  the  applicable 
subtitle  C  requirements  in  Indiana. 

With  the  exception  of  HSWA 
§  3006(f):  Slate  availability  of 
Information,  Indiana  is  not  being 
authorized  now  for  any  other 
requirement  implementing  HSWA.  Once 
EPA  authorizes  Indiana  to  carry  out  a 
HSWA  requirement  or  prohibition,  the 
Stale  program  in  that  area  will  operate 
in  lieu  of  the  Federal  provision  or 
prohibition.  Until  that  lime,  the  Stale 
may  assist  EPA's  implementation  of  the 
HSWA  under  a  Cooperative  Agreement. 

EPA  has  published  a  Federal  Register 
notice  that  explains  in  detail  ihe  HSWA 
and  its  effect  on  authorized  States.  That 
notice  was  published  at  50  FR  28702- 
28755,  July  15. 1985. 

D.  Decision 

I  conclude  that  Indiana's  application 
for  this  program  revision  meets  all  the 
slalulory  and  regulatory  requirements 
established  by  RCRA.  Accordingly  EPA 
grants  Indiana  fmal  authorization  to 
operate  its  hazardous  waste  program  as 
revised.  Indiana  now  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  other  aspects  of  the 
RCRA  program.  This  responsibility  is 
subject  to  the  limitations  of  this  program 
revision  application  and  previously 
approved  authorities.  Indiana  also  has 
primary  enforcement  responsibilities, 
although  EPA  retains  the  right  to 
conduct  inspections  under  section  3007 
of  RCRA,  and  to  take  enforcement 
actions  under  sections  3008,  3013.  and 
7003  of  RCRA. 

E.  Codification  in  Part  272 

EPA  uses  part  272  of  40  CFR  for 
codification  of  the  decision  to  authorize 
Indiana's  program  and  for  incorporation 
by  reference  of  those  provisions  of 
Indiana's  statutes  and  regulations  that 
EPA  will  enforce  under  sections  3008. 
3013  and  7003  of  RCRA.  Therefore.  EPA 
is  proposing  to  amend  part  272.  subpart 
P.  A  separate  Federal  Register  notice 
will  be  published  for  the  proposed 
codification.  This  will  provide  notice  to 
the  public  of  the  scope  of  the  authorized 
program  in  Indiana. 

Compliance  with  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Indiana's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  etseq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act,  as 
amended.  (42  US.C.  6912(a).  6926  and 
6974(b]). 

Dated:  ]une  4, 1990. 
Valdas  V.  Adamkus. 

Regional  Administrator. 

Editorial  Note:  This  document  was  received 
in  the  Office  of  the  Federal  Register  on  July 
23, 1991. 

[FR  Doc.  91-17792  Filed  7-26-91;  8:45  am] 

BILUM6  CODE  6S60-C0-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-4;  RM-7588] 

Radio  Broadcasting  Services;  Eagle 
Grove,  lA 

agency:  Federal  Communication 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Iowa  Inspirational  Radio, 
allots  Channel  264C3  to  Eagle  Grove. 
Iowa,  as  the  community's  first  local  FM 


service.  See  56  FR  3063,  January  28, 1991, 
Channel  264C3  can  be  allotted  to  Eagle 
Grove  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  42-39-54  and 
West  Longitude  93-54-18.  With  this 
action,  this  proceeding  is  terminated. 
dates:  Effective  September  5, 1991.  The 
window  period  for  filing  applications 
will  open  on  September  6. 1991.  and 
close  on  October  7. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-^530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-4, 
adopted  July  9, 1991.  and  released  July 
22. 1991.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230). 
1919  M  SU«€t  NW..  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center  (202)  452-1422. 
1714  21st  Street  NW..  Washington.  DC 
2003& 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Antendedl 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
adding  Eagle  Grove,  Channel  264C3. 

Federal  Communications  Commission. 

Andrew  |.  Rhodes. 

Chief,  Allocations  Branch  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  91-17830  Filed  7-26-91;  6:45  am) 

BILUNQ  CODE  S/IZ-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  91-48;  RM-7621] 

Radio  Broadcasting  Services;  Milford, 
lA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  202  Data  Systems,  allots 
Channel  271C2  to  MiJford.  Iowa,  as  the 
community's  first  local  FM  service.  See 
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56  FR  10527.  March  13, 1991.  Channel 
271C2  can  be  allotted  to  Milford  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of  3 
kilometers  (1.9  miles)  northwest  to  avoid 
a  short-spacing  to  Station  KAYL-FM. 
Channel  268C1.  Storm  Lake,  Iowa,  at 
coordinates  North  Latitude  43-20-33  and 
West  Longitude  95-07-40.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  September  5, 1991.  The 
window  period  for  filing  applications 
will  open  on  September  6. 1991.  and 
close  on  October  7. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-48, 
adopted  July  5. 1991.  and  released  July 
22, 1991.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422, 
1714  21st  Street  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
adding  Milford,  Channel  271 C2. 

Federal  Communications  Commission. 

Andrew  J.  Rhodes, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  91-17832  filed  7-28-91;  8:45  am] 

BIUJNG  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  91-24;  RM-7598] 

Radio  Broadcasting  Services;  Canton. 
SD 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


274A  at  Canton,  South  Dakota,  and 
modifies  his  construction  permit  for 
Station  KIXK  to  specify  operation  on  the 
higher  powered  channel.  See  56  FR  7318, 
February  22, 1991.  Channel  274C2  can  be 
allotted  to  Canton  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  20.5  kilometers  (12.7  miles) 
north  to  accommodate  petitioner's 
desired  transmitter  site,  at  coordinates 
North  Latitude  43-29-00  and  West 
Longitude  96-38-00.  With  this  action, 
this  proceeding  is  terminated. 
effective  date:  September  5. 1991. 
FOR  FURTHER  INFORMATION  CO.'fTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-24, 
adopted  July  5. 1991.  and  released  July 
22. 1991.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230). 
1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
Downtown  Copy  Center  (202)  452-1422. 
1714  21st  Street  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  South  Dakota,  is 
amended  by  removing  Channel  274A 
and  adding  Channel  274C2  at  Canton. 
Federal  Communications  Commission. 
Andrew  J.  Rhodes. 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  91-17831  Filed  7-26-91;  8:45  am] 

BILLING  C00£  6712-01-M 


summary:  The  Commission,  at  the 
request  of  Dallas  M.  Tarkenton, 
substitutes  Channel  274C2  for  Channel 


47  CFR  Part  73 

(MM  Docket  No.  91-3;  RM-75S9] 

Radio  Broadcasting  Services; 
Reedsport,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Paul  C.  Bjomstad.  allots 


Channel  258A  to  Reedsport.  Oregon,  as 
the  community's  second  local  FM 
service.  See  56  FR  3063.  January  28. 1991. 
Channel  258A  can  be  allotted  to 
Reedsport  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  43-42-00  and 
West  Longitude  124-06-12.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  September  5. 1991.  The 
window  period  for  filing  applications 
will  open  on  September  6. 1991,  and 
close  on  October  7, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-3, 
adopted  July  9, 1991,  and  released  July 
22. 1991.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
Downtown  Copy  Center  (202)  452-1422, 
1714  21st  Street  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  adding  Channel  258A  at  Reedsport. 

Federal  Communications  Commission. 
Andrew  ].  Rhodes. 

Chief  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  91-17829  Filed  7-26-91;  8:45  am] 

BILLING  CODE  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1152 

Abandonment  and  Discontinuance  of 
Rail  Lines  and  Rail  Transportation 
Under  49  U.S.C.  10903 

agency:  Interstate  Commerce 
Commission. 

action:  Technical  amendment. 


summary:  The  Commission' 
regulations  in  49  CFR  1152.2 
and  1152.50{d)(ii)  require  rai 
send  notices  of  rail  abandon 
actions  to  various  federal  ar 
officials  and  agencies.  One  c 
agencies,  the  Department  of 
Military  Traffic  Managemen 
has  notified  the  Commission 
effective  August  5. 1991.  thai 
which  receives  such  notices 
relocated.  In  order  to  keep  t! 
Commission's  regulations  as 
as  possible,  we  are  amendin 
to  reflect  this  new  informati( 
effective  date:  This  amend 
effective  on  August  5, 1991. 
FOR  FURTHER  INFORMATION  C 
Kathleen  King  (202)  275-742S 

SUPPLEMENTARY  INFORMATIG 

mailing  address  is: 

Department  of  Defense  (M 
Traffic  Management  Comma 
Transportation  Engineering  / 
Railroads  for  National  Defen 
Program),  P.O.  Box  6276,  Nev 
VA  23606-0276.  Telephone:  (I 
1100,  Telefax:  (804)  599-2119. 

List  of  Subjects  in  49  CFR  Pa 

Administrative  practice  an 
procedure.  Railroads,  Reporti 
recordkeeping  requirements. 
System  of  Accounts. 
Sidney  L  Strickland,  )r., 
Secretary,    j  I 

For  the  reasons  set  forth  in 
preamble,  title  49,  chapter  X. 
amended  as  set  forth  below: 

PART  1152— ABANDONMEN 
DISCONTINUANCE  OF  RAIL 
AND  RAIL  TRANSPORT ATIC 
49  U.S.C.  10903 

1.  The  authority  citation  for 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553,  559  and 
U.S.C.  1170;  16  U.S.C.  1247(d)  and 
49  U.S.C.  10321, 10362, 10505, 109C 
10905, 10906, 11161  and  11163. 

2.  In  §  1152.20,  paragraph  (a 
revised  to  read  as  follows: 

§  1 1 52.20  Notice  of  intent  to  ab 
discontinue  Bervlce. 

(a)  *   *   • 

(b)  •  •  • 

(vii)  Department  of  Defense 
Traffic  Management  Comman 
Transportation  Engineering  A] 
Railroads  for  National  Defens 
Program); 
*        •        *        •        « 

3.  In  §  1152.50,  paragraph  (d 
revised  to  read  as  follows: 
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i  kilometers  (12.7  miles) 
odate  petitioner's 
er  site,  at  coordinates 
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Channel  258A  to  Reedsport,  Oregon,  as 
the  community's  second  local  FM 
service.  See  56  FR  3063,  January  28, 1991. 
Channel  258A  can  be  allotted  to 
Reedsport  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  43-42-00  and 
West  Longitude  124-06-12.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  September  5, 1991.  The 
window  period  for  filing  applications 
will  open  on  September  6, 1991.  and 
close  on  October  7, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-3, 
adopted  July  9, 1991.  and  released  July 
22. 1991.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230). 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center  (202)  452-1422. 
1714  21st  Street  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  adding  Channel  258A  at  Reedsport. 

Federal  Communications  Commission. 
Andrew  ].  Rhodes, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  91-17829  Filed  7-26-91;  8:45  am] 

BILLING  CODE  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1152 

Abandonment  and  Discontinuance  of 
Rail  Lines  and  Rail  Transportation 
Under  49  U.S.C.  10903 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Technical  amendment. 


summary:  The  Commission's 
regulations  in  49  CFR  1152.20(a)(2)(vii) 
and  1152.50(d)(ii)  require  rail  carriers  to 
send  notices  of  rail  abandonment 
actions  to  various  federal  and  state 
officials  and  agencies.  One  of  those 
agencies,  the  Department  of  Defense's 
Military  Traffic  Management  Command, 
has  notified  the  Commission  that 
effective  August  5. 1991.  that  its  agency 
which  receives  such  notices  will  be 
relocated.  In  order  to  keep  the 
Commission's  regulations  as  up-to-date 
as  possible,  we  are  amending  part  1152 
to  reflect  this  new  information. 
EFFECTIVE  DATE:  This  amendment  is 
effective  on  August  5, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  King  (202)  275-7429. 

SUPPLEMENTARY  INFORMATION:  The  new 

mailing  address  is: 

Department  of  Defense  (Military 
Traffic  Management  Command, 
Transportation  Engineering  Agency, 
Railroads  for  National  Defense 
Program),  P.O.  Box  6276,  Newport  News, 
VA  23606-0276.  Telephone:  (804)  599- 
1100,  Telefax:  (804)  599-2119. 

List  of  Subjects  in  49  CFR  Part  1152 

Administrative  practice  and 
procedure.  Railroads,  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 
Sidney  L  Strickland,  Jr., 
Secretary,    j  j 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1152  is 
amended  as  set  forth  below: 

PART  1152-ABANDONMENT  AND 
DISCONTINUANCE  OF  RAIL  LINES 
AND  RAIL  TRANSPORTATION  UNDER 
49  U.S.C.  10903 

1.  The  authority  citation  for  part  1152 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553,  559  and  704;  11 
U.S.C.  1170;  16  U.S.C.  1247(d)  and  1248;  and 
49  U.S.C.  10321, 10382, 10505, 10903, 10904, 
10905, 10906, 11161  and  11163. 

2.  In  §  1152.20,  paragraph  (a)(2)(vii)  is 
revised  to  read  as  follows: 

§  1 1 52.20    Notice  of  intent  to  abandon  or 
discontinue  service. 


(a)  *  *  * 

(b)  *  •  * 

(vii)  Department  of  Defense  (Military 
Traffic  Management  Command, 
Transportation  Engineering  Agency, 
Railroads  for  National  Defense 
Program);    || 

3.  In  §  1152.50,  paragraph  (d)(l)(ii)  is 
revised  to  read  as  follows: 


9  1 152.50    Exempt  abandonments  and 

discontinuances  of  service  and  trackage 

rights. 

*        »        *        •        • 

(d)  *  •  * 

(1)  •  •  • 

(ii)  Department  of  Defense  (Military 
Traffic  Management  Command, 
Transportation  Engineering  Agency. 
Railroads  for  National  Defense 
Program). 
***** 

|FR  Doc.  91-17929  Filed  7-26-91;  8:45  am] 

BtLUm  CODE  703S-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

IDocket  No.  901164-1042] 

Groundf  Ish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  closure. 


summary:  The  Director  of  the  Alaska 
Region,  NMFS  (Regional  Director),  has 
determined  that  the  total  allowable 
catch  (TAC)  specified  for  pollock  in  the 
third  quarter  of  1991  for  the  Western 
pollock  subarea  of  the  Gulf  of  Alaska 
soon  will  be  reached.  The  Regional 
Director  is  establishing  a  directed 
fishing  allowance  and  NMFS  is  closing 
the  directed  fishery  for  pollock  in  that 
subarea.  This  action  is  necessary  to 
prevent  the  TAC  of  pollock  in  the  ' 
Western  pollock  subarea  for  the  third 
quarter  from  being  exceeded.  The  intent 
of  this  action  is  to  ensure  optimum  use 
of  groundfish  while  conserving  pollock 
stocks. 

DATES:  Effective  12:00  noon,  Alaska 
local  time  (A.l.t.),  July  24, 1991,  through 
24:00  midnight,  A.l.t.,  September  29, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Jessica  A.  Gharrett,  Resource 
Management  Specialist,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the  Gulf 
of  Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  "The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.92  and  parts  620  and  672. 


The  amount  of  a  species  or  species 
group  apportioned  to  a  fishery  is  TAC. 
as  stated  in  S  672.20(a)(2).  Under 
§  672.20(a)(2)(v),  the  TAC  for  pollock  in 
the  Western  and  Central  Regulatory 
areas  is  apportioned  equally  to  the 
Western  pollock  subarea  (combined 
statistical  areas  61  and  62)  and  the 
Central  pollock  subarea  (statistical  area 
63).  Each  apportionment  is  divided 
equally  into  four  quarteriy  reporting 
periods  of  the  fishing  year.  The 
announcement  of  initial  harvest 
specifications  for  pollock  for  the  1991 
fishing  year  established  a  TAC  of 
pollock  for  the  Western  pollock  subarea 
as  50,000  metric  tons  (mt)  or,  for  each 
quarter,  12,500  mt  plus  or  minus  that 
quarter's  proportional  share  of  over  or 
under  harvest  from  prior  quarters  (56  FR 
28112,  June  19. 1991).  The  cumulative 
amount  of  pollock  available  for  harvest 
for  the  Western  pollock  subarea  through 
the  third  quarter  of  1991  is  25,471  mt. 

Under  S  672.20(c)(2),  the  Regional 
Director  has  determined  that  the  catch 
of  pollock  in  the  Western  pollock 
subarea  will  reach  24,571  mt  by  July  24, 
1991.  The  remaining  900  mt  of  pollock 
will  be  necessary  for  bycatch  to  support 
remaining  groundfish  fisheries  in  the 
Western  pollock  subarea  during  the 
third  quarter. 

With  this  action  the  Regional  Director 
is  establishing  a  directed  fishing 
allowance  of  24,571  mt,  and  is 
prohibiting  directed  fishing  for  pollock 
in  the  Western  pollock  subarea  of  the 
Gulf  of  Alaska  for  the  remainder  of  the    " 
third  quarter. 

Under  §  672.20(g)(3),  during  the 
effective  dates  of  this  action,  vessels 
fishing  in  the  Western  pollock  subarea 
(statistical  areas  61  and  62)  may  not 
retain,  at  any  particular  time  during  a 
trip,  pollock  in  an  amount  equal  to  or 
greater  than  20  percent  of  the  amount  of 
ell  other  fish  species  retained  at  the 
same  time  by  the  vessel  during  the  same 
trip. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  el  seq. 

Dated:  July  24, 1991. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management  National  Marine  Fisheries 
Service. 

(FR  Doc.  91-17925  Filed  7-24-81;  2:50  pmj 
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This  section  of  me  FEDERAL  REGISTER 
contains  notices  to  the  puMc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  rx>tices 
is  to  give  interested  persons  an 
opportunity  to  partictpate  in  ttie  rule 
matting  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Servica 
7  CFR  Part  929 
IFV-91-414PR] 

Expenses  and  Assessment  Rate  for 
Cranberries  Grown  in  Massachusetts, 
Rhode  Island,  Connecticut,  New 
Jersey,  Wisconsin,  Mictiigan, 
Minnesota,  Oregon,  Washington,  and 
Long  Island  in  the  State  of  New  York 

AQENCY:  Agricultural  Marketing  Service, 
USDA. 


ACnON:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  the  cranberry 
marketing  order  for  the  1991-92  fiscal 
year.  This  action  is  needed  for  the 
Cranberry  Marketing  Committee 
(Committee),  which  is  responsible  for 
the  local  administration  of  the  order,  to 
incur  operating  expenses  during  the 
1991-92  fiscal  year  and  to  collect  funds 
during  that  year  to  pay  those  expenses. 
This  would  facilitate  program 
operations.  Fimds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Comments  must  be  received  by 
August  20, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Conmients 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  F&V,  AMS,  USDA,  P.O.  Box 
96456,  room  2525-S,  Washington.  DC 
20090-6456.  All  conunents  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christian  D.  Nissen.  Marketing 
Specialist,  Marketing  Order 


Administration  Branch,  F&V,  AMS, 
USDA.  P.O.  Box  96456,  room  2525-S, 
Washington,  DC  20090-6456;  telephone: 

(202)  447-5127. 

SUPPLEMENTARY  INFORMATION:  This  rule 

is  proposed  under  the  Marketing 
Agreement  and  Order  No.  929  (7  CFR 
part  929),  regulating  the  handling  of 
cranberries  grown  in  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey, 
Wisconsin,  Michigan,  Minnesota, 
Oregon,  Washington,  and  Long  Island  in 
the  State  of  New  York.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

This  proposed  rule  has  been  reviewed 
by  the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  the  Executive 
Order  12291  and  has  been  determined  to 
be  a  "non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  30  handlers 
of  cranberries  grown  in  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey, 
Wisconsin,  Michigan,  Minnesota, 
Oregon,  Washington,  and  Long  Island  in 
the  State  of  New  York,  and 
approximately  950  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
cranberry  handlers  and  producers  may 
be  classified  as  small  entities. 

The  cranberry  marketing  order 


requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  cranberries  handled  fit>m  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Committee  and  submitted  to  the 
Department  for  approval.  The 
Committee  members  are  cranberry 
producers.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs  of 
goods,  services,  and  personnel  in  their 
local  areas  and  are  in  a  position  to 
formulate  appropriate  budgets. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  cranberries.  Because  that 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  are  usually  acted  upon  by 
the  Committee  before  a  season  starts, 
and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  the  Committee  will  have 
funds  to  pay  its  expenses  for  the  1991-92 
fiscal  year  beginning  on  September  1, 
1991. 

The  Committee  conducted  a  mail  vote 
and  recommended  1991-92  marketing 
order  expenditures  of  $167,730  and  an 
assessment  rate  of  $0,037  per  100-pound 
barrel  of  cranberries  shipped.  In 
comparison,  1990-91  marketing  year 
budgeted  expenditures  were  $159,850, 
and  the  assessment  rate  was  $0,037  per 
100-pound  barrel  of  cranberries  shipped. 
Assessment  income  for  1991-92  is 
estimated  at  $145,965  based  on  a  crop  of 
3,945,000  barrels  of  cranberries.  Interest 
income  expected  to  be  received  is 
estimated  at  $7,500,  bringing  total 
income  to  $153,465.  The  Committee 
plans  to  transfer  $14,265  from  its  reserve 
account  to  meet  the  deficit  between 
income  and  expenditures.  Major  budget 
categories  for  1991-92  are  $67,640  for 
salaries,  $37,500  for  travel  and  meeting 
expenses,  and  $44,245  for  administrative 
expenses.  Comparable  budgeted 
expenditures  for  the  1990-91  season 
were  $70,995,  $39,500,  and  $34,425, 
respectively. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
imiform  assessments  on  all  handlers. 


Some  of  the  additional  cosi 
passed  on  to  producers.  Ho 
costs  would  be  significantli 
the  benefits  derived  from  tl 
of  the  marketing  order.  The 
Administrator  of  the  AMS  h 
determined  this  action  woul 
significant  economic  impact 
substantial  number  of  small 
Based  on  the  foregoing,  it 
determined  that  a  comment 
less  than  30  days  is  appropr 
the  budget  and  assessment ! 
approval  for  the  program  ne 
expedited.  The  Committee  r 
sufficient  funds  to  pay  its  e> 
which  are  incurred  on  a  con 
basis.  In  addition,  the  Comn 
to  meet  on  August  14,  and  a; 
revising  its  budget  and  esse 
to  refiect  changes  in  the  cro| 
Thus,  a  comment  period  enc 
August  20  would  allow  the  ( 
submit  such  revisions  to  the 
as  a  comment  to  this  propos 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Pai 

Cranberries,  Marketing  ag 
Reporting  and  recordkeepin; 
requirements. 

For  the  reasons  set  forth  ii 
preamble,  7  CFR  part  929  is  ] 
be  amended  as  follows: 

PART  929— CRANBERRIES 
STATES  OF  MASSACHUSE 
RHODE  ISLAND,  CONNECT 
JERSEY,  WISCONSIN,  MICI 
MINNESOTA,  OREGON,  WA 
AND  LONG  ISLAND  IN  THE 
NEW  YORK 

1.  The  authority  citation  fc 
part  929  continues  to  read  at 

Authority:  Sees.  1-19,  48  Stat 
amended;  7  U.S.C.  601-674. 

2.  Section  929.232  is  added 
follows: 

§  929.232    Expenses  and  asse 

Expenses  of  $167,730  by  th 
Marketing  Committee  are  au 
and  an  assessment  rate  of  $C 
100-pound  barrel  of  assessat 
cranberries  is  established  foi 
year  ending  on  August  31, 19 
Unexpended  funds  may  be  o 
as  a  reserve. 

Dated:  July  24, 1991. 
William ).  Ooyla. 

Associate  Deputy  Director,  Frvit 

Vegetable  Division. 

[FR  Doc.  91-17921  Filed  7-26-91; 
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requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  cranberries  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Committee  and  submitted  to  the 
Department  for  approval  The 
Committee  members  are  cranberry 
producers.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs  of 
goods,  services,  and  personnel  in  their 
local  areas  and  are  in  a  position  to 
formulate  appropriate  budgets. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  cranberries.  Because  that 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  are  usually  acted  upon  by 
the  Committee  before  a  season  starts, 
and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  the  Committee  will  have 
funds  to  pay  its  expenses  for  the  1991-92 
fiscal  year  beginning  on  September  1. 
1991. 

The  Committee  conducted  a  mail  vote 
and  recommended  1991-92  marketing 
order  expenditures  of  $167,730  and  an 
assessment  rate  of  $0,037  per  100-pound 
barrel  of  cranberries  shipped.  In 
comparison,  1990-01  marketing  year 
budgeted  expenditures  were  $159,850, 
and  the  assessment  rate  was  $0,037  per 
100-pound  barrel  of  cranberries  shipped. 
Assessment  income  for  1991-92  is 
estimated  at  $145,965  based  on  a  crop  of 
3,945,000  barrels  of  cranberries.  Interest 
income  expected  to  be  received  is 
estimated  at  $7,500,  bringing  total 
income  to  $153,465.  The  Committee 
plans  to  transfer  $14,265  from  its  reserve 
account  to  meet  the  deficit  between 
income  and  expenditures.  Major  budget 
categories  for  1991-92  are  $67,640  for 
salaries,  $37,500  for  travel  and  meeting 
expenses,  and  $44,245  for  administrative 
expenses.  Comparable  budgeted 
expenditures  for  the  1990-91  season 
were  $70,995,  $39,500,  and  $34,425, 
respectively. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 


Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approval  for  the  program  needs  to  be 
expedited.  The  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses, 
which  are  incurred  on  a  continuous 
basis.  In  addition,  the  Committee  plans 
to  meet  on  August  14.  and  anticipates 
revising  its  budget  and  assessment  rate 
to  refiect  changes  in  the  crop  estimate. 
Thus,  a  comment  period  ending  on 
August  20  would  allow  the  Committee  to 
submit  such  revisions  to  the  Department 
as  a  comment  to  this  proposed  rule  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Fart  929 

Cranberries,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  929  is  proposed  to 
be  amended  as  follows: 

PART  929— CRANBERRIES  GROWN  IN 
STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA,  OREGON,  WASHINGTON, 
AND  LONG  ISLAND  IN  THE  STATE  OF 
NEW  YORK 

1.  The  authority  citation  for  7  CFR 
part  929  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  929.232  is  added  to  read  as 
follows: 

§  929.232    Expense*  and  assessment  rate. 

Expenses  of  $167,730  by  the  Cranberry 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  of  $0,037  per 
100-pound  barrel  of  assessable 
cranberries  is  established  for  the  fiscal 
year  ending  on  August  31, 1992. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  July  24, 1991. 
William ).  Ooyle. 

Associate  Deputy  Director,  Fniit  and 

Vegetable  Division. 

[FR  Doc.  91-17921  Filed  7-26-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

IDocket  No.  91-CE-58-AD] 

Alrwortiilness  Directives;  Avions 
Mudry  &  Cle  Model  CAP  1 0B  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicable  to  certain  Avions 
Mudry  &  Cie  Model  CAPlOB  airplanes. 
This  proposed  action  would  require  a 
modification  to  the  fuel  system.  Several 
incidents  have  occurred  where  air 
entered  into  the  inverted  flight  valve  on 
the  affected  airplanes.  The  actions 
specified  in  this  proposed  AD  are 
intended  to  prevent  engine  stoppage 
caused  by  this  condition. 

dates:  Commments  must  be  received  on 
or  before  September  25, 1991. 

ADDRESSES:  Service  Bulletin  CAPlOB 
No.  13,  dated  May  14, 1991.  that  is 
discussed  in  this  AD  may  be  obtained 
from  Avions  Mudry  &  Cie,  B.P.  214, 
27300  Bemay.  France;  Telephone  (33)  32 
43  47  34;  Facsimile  (33)  32  43  47  90.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  the  FAA.  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  91-CE-5S- 
AD,  room  1558,  601  E.  12fh  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Carl  F.  Mittag,  F>roject  Manager, 
Brussels  Aircraft  Certification  Office, 
Europe,  Africa,  Middle  East  office,  FAA, 
c/o  American  Embassy,  1000  Brussels, 
Belgium;  Telephone  322.513.38.30 
extension  2716;  or  Mr.  Michael  Dahl, 
Project  Officer,  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA,  601  E.  12th  Street,  Kansas 
City  Missouri  64106;  Telephone  (816) 
426-8932;  Facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to  . 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 


the  address  specified  above.  All  ' 

communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  afier  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CE-58-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  Direction  Generale  De  L' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Avions 
Mudry  &  Cie  Model  CAPlOB  airplanes. 
The  DGAC  reports  several  incidents 
where  air  entered  into  the  inverted  flight 
valve  on  the  affected  airplanes.  The 
DGAC  advises  that  this  condition  could 
occur  during  level  flight,  when  the  front 
fuel  tank  is  less  than  half  full,  and  if 
improper  engine  adjustment  is  causing 
minor  vibration.  Avions  Mudry  &  Cie 
has  issued  Service  Bulletin  (SB)  CAPlOB 
No.  13,  dated  May  14, 1991.  which 
specifies  fuel  system  modification 
procedures  for  certain  CAP  lOB 
airplanes.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  DGAC  AD  91-112(A)  in  order  to 
assure  the  airworthiness  of  these 
airplanes  in  France.  The  airplanes  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States.  Pursuant  to  a  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  totally  informed  of  the 
above  situation. 

The  FAA  has  examined  the  findings  of 
the  DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States.  Since 
this  condition  could  exist  or  develop  in 
other  Avions  Mudry  &  Cie  CAPlOB 
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airplanes  of  the  same  type  ^eaign,  die 
proposed  AO  would  require 
modification  of  the  fuel  system  in 
accordance  with  the  instructions  in 
Avions  Mudry  &  Cie  CAPlOB  Service 
Bulletin  No.  13.  dated  May  14, 1991. 

It  is  estimated  that  25  airplanes  in  the 
U.S.  registry  would  be  affected  by  this 
AD.  that  it  would  take  approximately  8 
hours  per  airplane  to  accomplish  the 
proposed  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Parts  cost  approximately  $403  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $21,075. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  28. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADOKESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Propotad  Ameodment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{AMENOEO] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  use  106(g);  and  14  CFR  11.89. 

§  39.13    (AmafMtodl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Avions  Mudry  k  dm  Docket  Na  91-C&-58- 
AD. 


Applicability:  Model  CAPlOB  Airplanes 
(serial  numliers  01  through  208).  certificated 
in  any  category. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  engine  stoppage  caused  by  air 
entering  the  inverted  flight  valve,  accomplish 
the  following: 

(a)  Modify  the  fuel  system  In  accordance 
with  the  instructions  in  Avions  Mudry  &  Cie 
Service  Bulletin  CAPlOB  No.  13.  dated  May 
14. 1991. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager  Brussels  Aircraft 
Certification  Office,  Europe,  Africa,  Middle 
East  office,  FAA,  c/o  American  Embassy, 
1000  Brussels.  Belgium.  The  request  should  be 
forwarded  through  an  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Manager,  Brussels 
Aircraft  Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Avions  Mudry  & 
Cie,  B.P.  214, 27300  Bemay,  France:  or  may 
examine  this  document  at  the  FAA.  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
room  1558,  801  E.  12th  Street.  Kansas  City. 
Missouri  64108. 

Issued  in  Kansas  City,  Missouri,  on  July  15, 
1901. 

Don  C.  facobMn. 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  91-17879  Piled  7-28-91;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  Na  •1-ANM-ll] 

Proposed  Amendment  to  The  Dalles 
Transition  Area,  The  Dalles,  Oregon 

AOBNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  The  Dalles.  Oregon  Transition 
Area.  This  proposed  action  would 
provide  controlled  airspace  for  The 
Dalles  VOR/DME-A  approach  segment 
from  The  Dalles  VORTAC  to  MUGGZ 
intersection  which  is  presently  outside 
of  controlled  airspace. 

DATES:  Comments  must  be  received  on 
or  before  September  9, 1991. 
AOOflESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Docket  No.  91-ANM-ll. 
1601  Lind  Avenue  SW.,  Renton.  WA 
96055-4056. 


The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  L  Brown.  ANM-535.  Federal 
Aviation  Administration.  Docket  No.  91- 
ANM-ll.  1601  Lind  Avenue  SW.. 
Renton.  WA  98055-4056.  Telephone: 
(206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  91-ANM-ll."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
speci^ed  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  Federal  Aviation 
Administration.  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  Hied  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW„  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 


The  FAA  proposes  an  amei 
S  71.181  of  part  71  of  the  Fede 
Aviation  Regulations  (14  CFR 
provide  controlled  airspace  fc 
Dalles  VHF  Omnidirectional  1 
Distance  Measuring  Equipmei 
DME-A]  approach  segment  ft 
Dalles  VOR  Tactical  Air  Navi 
(VORTAC)  to  MUGGZ  intersi 
(DLS  165R)  which  is  presentlj 
controlled  airspace.  The  inter 
action  would  be  to  segregate  < 
operating  in  visual  flight  rules 
conditions  from  aircraft  open 
instrument  flight  rules  conditi 
area  would  be  depicted  on  ae 
charts  for  pilot  reference.  Sec 
of  part  71  of  the  Federal  Avia 
Regulations  was  republished : 
Handbook  7400.6G  dated  Sep 
1990. 

The  FAA  has  determined  tl 
proposed  regulation  only  invc 
established  body  of  technical 
regulations  for  which  frequen 
routine  amendments  are  nece 
keep  them  operationally  cunt 
therefore — (1)  is  not  a  "major 
under  Executive  Order  12291; 
"significant  rule"  under  DOT  \ 
Policies  and  Procedures  (44  Fl 
February  26. 1979):  and  (3)  do< 
warrant  preparation  of  a  regu 
evaluation  as  the  anticipated 
so  minimal  Since  this  is  a  rou 
that  will  only  affect  air  traffic 
procedures  and  air  navigation 
certified  that  this  rule,  if  prom 
will  not  have  a  significant  eco 
impact  positive  or  negative,  oi 
substantial  number  of  small  e 
under  the  criteria  of  the  Regul 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Par 

Aviation  safety,  Transition 

The  Proposed  Amendment 

According,  pursuant  to  th( 
delegated  to  me.  the  Federal  / 
Administration  proposes  to  ar 
71  of  the  Federal  Aviation  Rej 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF 
AIRWAYS.  AREA  LOW  R0U1 
CONTROLLED  AIRSPACE.  Al 
REPORTING  POINTS 

1.  The  authority  citation  for 
continues  to  read  as  follows: 

Airffaority:  4B  VSJC  1340(a).  13( 
Executive  Ordar  lOaM:  40  U.S.C  1 
(Revised  Pub.  L  87-448.  lanuary  1 
CFR  11.09. 
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I  CAPlOB  Airplanes 
)ugh  208).  certificated 

id  within  the  next  100 
ifter  the  effective  date 
ady  accomplished, 
oppage  caused  by  air 
light  valve,  accomplish 

ystem  In  accordance 
1  Avions  Mudry  &  Cie 
)B  No.  13.  dated  May 

mits  may  be  issued  in 
21.197  and  21.199  to 
•  a  location  where  the 
Dean  be 

ethod  of  compliance  or 
pliance  time  that 
:  level  of  safety  may  be 
ger,  Brussels  Aircraft 
irope,  Africa,  Middle 
American  Embassy, 
.  The  request  should  be 
FAA  Maintenance 
d  comments  and  then 
,  Manager.  Brussels 
)ffice. 

ted  by  this  directive 
ie  document  referred 
to  Avions  Mudry  & 
nay.  France:  or  may 
t  at  the  FAA.  Central 
ssistant  Chief  Counsel. 
Street,  Kansas  City, 

y,  Missouri,  on  July  15, 


'Airplane  Directorate, 

'service. 

i  7-20-91:  8:45  am] 


.  •1-ANM-11] 

ent  to  The  Dalles 
e  DefleSi  Oregon 

latlon 
V).DOT. 

oposed  rulemaking. 

:e  proposes  to 
)regon  Transition 

action  would 
irspace  for  The 

approach  segment 
RTAC  to  MUGGZ 
i  presently  outside 
•X. 

lust  be  received  on 
9, 1991. 

imments  on  the 
Aviation 

ket  No.  91-ANM-ll. 
kV.,  Renton.  WA 


The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOB  FURTHSR  INFORMATION  CONTACT: 

Robert  L  Brown.  ANM-535.  Federal 
Aviation  Administration.  Docket  No.  91- 
ANM-ll.  leoi  Lind  Avenue  SW.. 
Renton.  WA  98055-4056,  Telephone: 
(206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  follownng 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  91-ANM-ll."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specitied  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056  both 
before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  %vith  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM"* 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM] 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 


The  Proposal 

The  FAA  proposes  an  amendment  to 
S  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
provide  controlled  airspace  for  The 
Dalles  VHP  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME-A)  approach  segment  from  The 
Dalles  VOR  Tactical  Air  Navigation 
(VORTAC)  to  MUGGZ  intersection 
(DLS 165R]  which  is  presently  outside  of 
controlled  airspace.  The  intent  of  this 
action  would  be  to  segregate  aircraft 
operating  in  visual  flight  rules 
conditions  from  aircraft  operating  in 
instrument  flight  rules  conditions.  The 
area  would  be  depicted  on  aeronautical 
charts  for  pilot  reference.  Section  71.181 
of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4, 
1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  if  promulgated 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Propoeed  Amendmeat 

According,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71-OCSiGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1,  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AirflMrity:  4B  U.8XL  134e(a).  1364(a).  ISIO:  ^ 
Executive  Order  108M:  48  U.S.C.  10e(g) 
(Revised  Pub.  L  97-448.  January  12. 1983):  14 
CFR  11.09. 


$71,181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

The  Dalles.  Oregon    pievis«d] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  S-mile  radius 
of  The  Dalles  Municipal  Airport  (lat 
45*3ror'  N..  long.  121*09"  W)  and  that 
airspace  within  5-mile8  each  side  of  The 
Dalles  VORTAC  (lat  45*42'40"  N..  long. 
121'05'59"  W.)  184°  radial  extending  from  The 
Dalles  VORTAC  to  17.5-miles  south  of  the 
VORTAC  and  that  airspace  between  Tlie 
Dalles  Vortac  206*  /adial  clockwise  to  the 
222*  radial  extending  from  the  S-mile  radius 
of  the  Airport  to  the  11.5-mile  radius  of  the 
Airport,  and  that  airspace  5-miles  either  side 
of  the  17.3-mile  radius  of  the  VORTAC 
between  the  121*  radial  clockwise  to  the  206* 
radial:  that  airspace  extending  upward  from 
1,200  feet  above  the  surface  within  8-miles 
north  and  &-miles  south  of  The  Dalles 
VORTAC  281*  radial  and  101*  radial 
extending  from  7-mile8  west  to  14  miles  east 
of  the  VORTAC  and  within  5-miles  north  of 
the  VORTAC  101*  radial  extending  from  14- 
miles  east  to  23-miles  east  of  the  VORTAC, 
and  that  airspace  within  a  23-miIe  radius  of 
the  VORTAC  extending  clockwise  from  the 
101*  radial  to  the  272°  radial,  excluding  the 
airspace  within  the  Portland,  OR.  TransiUon 
Area. 

Issued  in  Seattle.  Washingtoa  on  July  12. 
1991. 

Helen  M.  Parka, 

Assistant  Manager.  Air  Traffic  Division. 
[FR  Doc.  91-17880  Filed  7-2&-91;  8:45  am] 
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Coast  Guard 

33  CFR  Part  117 

(CCGD5-91-29] 

Drawbridge  Operation  Regulations; 
Atlanttc  Intracoaalai  Watarway. 
ENzabalh  RIvar,  South  Branch, 
Chaaapaaha,  VA 

AOCNCV:  Coast  Guard.  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  The  Coast  Guard  is  issuing  a 
supplemental  proposed  rule  for  the 
operation  of  the  Dominion  Boulevard 
drawbridge  across  the  Atlantic 
Intracoastal  Waterway,  Southern 
Branch  of  the  Elizabeth  River,  mile  8.8, 
in  Chesapeake,  Virginia,  by  reducing  the 
morning  and  evening  rush  hour 
restriction  on  drawbridge  openings.  This 
proposed  change  to  the  extent  practical 
and  feasible,  is  intended  to  provide  for 
regularly  scheduled  drawbridge 
openings  during  those  rush  hour  periods. 

DATES:  Comments  most  be  received  on 
or  before  September  12. 1991. 


ADORCSSES:  Comments  should  be 
mailed  to  Commander  (oh).  Fifth  Coast 
Guard  District  431  Crawford  Street 
Portsmouth.  Virginia  23704-5004.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  above  address,  room  507.  between  8 
a.m.  and  4  pjn..  Monday  through  Friday, 
except  Federal  holidays.  Comments  m<iy 
be  hand-delivered  to  this  address. 

FOR  FURTHER  MFORMATION  CONTACT 

Ann  B.  Deaton,  Bridge  Administrator. 
Fifth  Coast  Guard  District  at  (804)  398- 
6222. 

SUPPLEMENTARY  MFORMATION:  On 

August  6. 1990.  the  Coast  Guard 
published  a  proposed  rule  (55  FR  31846) 
to  evaluate  bridge  opening  restrictions 
during  the  morning  and  evening  rush 
hours  for  the  Dominion  Boulevard 
Bridge.  The  Commander.  Fifth  Coast 
Guard  District  also  published  the 
proposed  rule  as  a  public  notice  on 
August  7, 1990.  Interested  persons  were 
given  until  September  20. 1990.  to 
comment  on  the  proposed  rule  that  was 
published  in  the  Federal  Register.  The 
comment  period  for  the  public  notice 
ended  September  20. 1990.  A 
supplemental  Public  Notice  was  issued 
on  September  17. 1990.  with  the 
comment  period  ending  October  22, 
199a 

This  supplemental  proposed  rule 
reduces  morning  and  evening  rush  hour 
restricticms  proposed  in  August  1990,  by 
one  hour  in  the  morning  and  one  hour  in 
the  afternoon.  It  was  determined  that 
the  proposed  three  hour  restriction  in 
the  morning  and  evemng  was  too  harsh 
a  closure  for  waterway  traffic  transiting 
on  the  Southern  Branch  of  the  Elizabeth 
River. 

Public  comments  are  requested  on  the 
reduced  morning  and  evening  rush  honr 
restrictions  to  ensure  that  this  proposal 
is  reasonable.  Persons  wishing  to 
comment  may  do  so  by  submitting 
written  comments  to  die  office  listed 
under  "ADDRESSES"  in  this  preamble. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  the  bridge  and  give  reasons  for 
their  comments.  The  Commander,  Fifth 
Coast  Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  final  course  of  action  on  this 
supplemental  proposal.  This  rule  may  be 
changed  based  on  comments  received. 

Drafting  Infonnation 

The  drafters  of  this  notice  are  Linda  L 
Gilliam,  project  officer,  and  LT  M.L 

Lombard!,  project  attorney. 
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Discussion  of  Proposed  Regulations 

Concerned  motorists  requested  that 
the  regulations  for  the  drawbridge 
across  the  Southern  Branch  of  the 
Elizabeth  River  at  mile  8.8  in 
Chesapeake,  Virginia,  be  amended  to 
restrict  openings  during  the  peak 
highway  traffic  hours  to  help  reduce 
traffic  congestion,  but  remain  open  on 
signal  during  the  rest  of  the  time.  The 
proposed  change  would  close  the 
Dominion  Boulevard  Bridge  to 
commercial,  recreational,  and  public 
vessels  Monday  through  Friday,  except 
Federal  holidays,  from  8  a.m.  to  9  a.m. 
and  from  3  p.m.  to  6  p.m.  A  provision 
that  allows  the  draw  to  open  on  signal 
at  all  times  for  vessels  in  distress  was 
made  a  part  of  the  proposal.  As  a  result 
of  the  proposed  rule  that  was  published 
and  the  public  notice  issued  on  August 
7. 1990,  written  comments  were  received 
from  the  maritime  community  and  the 
motoring  public.  The  comments  from  the 
motorists  were  all  in  favor  of  the 
proposed  restrictions  during  peak  traffic 
hours  since  elimination  of  draw 
openings  during  these  hours  would  help 
reduce  traffic  disruption,  delays, 
congestion  and  minor  accidents.  The 
comments  from  the  commercial 
maritime  industry  were  opposed  to 
restricting  the  drawbridge  based  on  such 
generalized  factors  as  economic  impact 
concerns  and  safety.  This  supplemental 
proposal  includes  that  provision,  but 
reduces  the  hours  of  morning  and 
evening  rush  hour  restrictions  on  the 
bridge.  The  hours  of  restriction  on  the 
drawbridge  were  greatly  reduced  after 
the  comments  from  the  commercial 
marine  industry  were  reviewed.  It  was 
determined  that  restricting  the 
drawbridge  openings  three  hours  in  the 
morning  and  three  hours  in  the  evening 
was  too  harsh;  therefore,  the  hours  of 
restriction  the  Coast  Guard  is  proposing 
are  6:30  a.m.  to  7:30  a.m.  and  3:30  p.m.  to 
5  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  These  new  proposed 
hours  will  reduce  the  risk  of  safety 
hazards  on  the  water  while  still 
providing  waterway  users  short  delays 
along  this  waterway  as  opposed  to  the 
schedule  originally  proposed. 

In  deciding  the  issues  in  case, 
consideration  was  given  to  all  views. 
However,  it  is  felt  that  the  needs  of 
motorists  who  use  the  bridge  warrant 
special  consideration.  The  Coast  Guard 
feels  that  imposition  of  this  proposed 
rule,  will  not  create  an  undue  hardship 
on  commercial  interests  since  these 
companies  can  plan  most  of  their  vessel 
transits  around  the  restricted  hours  of 
operation. 


Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  will  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Regulatory  Evaluation 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  and  non- 
significant under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  the 
proposed  regulation  on  commercial 
navigation  or  on  any  industries  that 
depend  on  waterbome  transportation 
should  be  minimal.  Because  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Environmental  Impact 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.5  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations 
to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.997(d)  is  redesignated 
as  §  117.997(e)  and  new  paragraph 

§  117.997(d)  is  added  to  read  as  follows: 

§  1 1 7.997    Atlantic  Intracoastal  Waterway. 
South  Brancti  of  tlw  Elizabeth  River  to  the 
Albemarle  and  Chesapeake  Canal. 
«        •        •        ♦        • 

(d)  The  draw  of  the  Dominion 
Boulevard  Bridge,  mile  8.8.  in 
Chesapeake  shall  open  on  signal, 
except: 


(1)  From  6:30  a.m.  to  7:30  a.m.  and 
from  3:30  p.m.  to  5  p.m.,  Monday  through 
Friday,  except  Federal  Holidays,  the 
draw  will  remain  closed  to  all  vessel 
traHic. 

(2)  The  draw  shall  open  on  signal  at 
all  times  for  vessels  in  distress. 


Dated:  luly  12, 1991. 
H.B.  Gehring. 

Captain,  U.S.  Coast  Guard,  Commander,  Fifth 

Coast  Guard  District  Acting. 

[FR  Doc.  91-17900  Filed  7-2&-91;  8:45  am] 

BtLUNQ  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-397B-5] 

National  Priorities  List  for 
Uncontrolled  Hazardous  Waste  Sites 

agency:  Environmental  Protection 
Agency. 

action:  Proposed  rule. 

summary:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"),  as  amended,  requires  that 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
include  a  list  of  national  priorities 
among  the  known  releases  or  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  throughout 
the  United  States.  The  National 
Priorities  List  ("NPL")  constitutes  this 
list. 

The  Environmental  Protection  Agency 
("EPA")  is  proposing  to  add  22  new  sites 
to  the  NPL.  The  identification  of  a  site 
for  the  NPL  is  intended  primarily  to 
guide  EPA  in  determining  which  sites 
warrant  further  investigation  to  assess 
the  nature  and  extent  of  public  health 
and  environmental  risks  associated  with 
the  site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate.  This  proposed  rule 
brings  the  number  of  proposed  NPL  sites 
to  23;  1,188  sites  are  on  the  NPL  at  this 
time,  for  a  total  of  1,211. 

DATES:  Comments  must  be  submitted  on 
or  before  September  27, 1991. 

ADDRESSES:  Mail  comments  in  triplicate, 
to  Larry  Reed,  Acting  Director, 
Hazardous  Site  Evaluation  Division 
(Attn:  NPL  Staff),  Office  of  Emergency 
and  Remedial  Response  (OS-230),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460.  For 
Docket  addresses  and  further  details  on 
their  contents  see  Section  I  of  the 


"SUPPLEMENTARY  INFORMATI 

of  this  preamble. 
FOR  PURTBCR  INFORMATION  C 
Agnet  Ortiz,  Hazardous  Site 
Division.  Office  of  Emergenc 
Remedial  Re^onse  (OS-230) 
Environmental  Protection  A^ 
Street  SW..  Washington.  DC 
the  Superfund  Hotline,  Phom 
9346  or  (703)  920-^810  in  the 
Washington,  DC,  metropoUts 

SUPRWUMPffARY  INFORMATI 
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n.  Purpose  and  Implementation 

III.  Contents  of  This  Proposed  Ri 

IV.  Regulatory  Impact  Analysis 

V.  Regulatory  Flexibility  Act  An 

L  Introduction 


In  1980,  Congress  enacted 
Comprehensive  Environment 
Response,  Compensation,  an 
Act,  42  U.S.C  9601-9675  ("CI 
"the  Act")  in  response  to  the 
tmcontrolled  hazardous  wasi 
CERCLA  was  amended  on  0 
1986,  by  the  Superfund  Amei 
and  Reauthorization  Act  ("S, 
Public  Law  No.  99-499,  atat. : 
To  implement  CERCLA,  the 
Envirorunental  Protection  Aj 
("EPA"  or  "the  Agency")  pro 
the  revised  National  Oil  and 
Substances  Pollution  Continj 
("NCF"),  40  CFR  part  300,  on 
1982  (47  FR  31180),  pursuant 
section  105  and  Executive  Oi 
(46  FR  42237,  August  20, 1981 
sets  forth  the  guidelines  and 
needed  to  respond  under  CEl 
releases  and  threatened  relet 
hazardous  substances,  poUul 
contaminants.  EPA  has  revis 
on  several  occasions,  most  n 
March  8, 1990  (55  FR  8666). 

SecUon  105(a)(8)(A)  of  CEI 
requires  that  the  NCP  include 
for  determining  priorities  am 
releases  or  threatened  releas 
throughout  the  United  States 
purpose  of  taking  remedial  a 
defined  in  CERCLA  section  1 
remedial  action  tends  to  be  l 
nature  and  involves  responst 
that  are  consistent  with  a  pei 
remedy  for  a  release. 

Mechanisms  for  determini] 
for  possible  remedial  actions 
by  the  Trust  Fund  estabhshei 
CERCLA  (commonly  referrec 
"Superfund")  are  included  in 
40  CFR  300.425(c)  (55  FR  884f 
1990).  Under  40  CFR  300.425(i 
may  be  included  on  the  NPL 
sufficiently  high  on  the  Haza 
System  ("HRS").  which  EPA 
promulgated  as  app>endix  A  ( 
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J3  CFR  Part  117 


of  the  foregoing,  the 
ses  to  amend  part  117 
Federal  Regulations 

BRIDGE 
JLATIONS 

citation  for  part  117 
s  follows: 

.  499;  49  CFR  1.46;  33 

'(d)  is  redesignated 

new  paragraph 

id  to  read  as  follows: 

ntracoastal  Waterway. 
ElizalMth  River  to  the 
ipeake  Canal. 

* 

he  Dominion 
nile  8.8.  in 
ipen  on  signal, 


(1)  From  6:30  a.m.  to  7:30  a.m.  and 
from  3:30  p.m.  to  5  p.m.,  Monday  through 
Friday,  except  Federal  Holidays,  the 
draw  will  remain  closed  to  all  vessel 
traHic. 

(2]  The  draw  shall  open  on  signal  at 
all  times  for  vessels  in  distress. 

Dated:  July  12. 1991. 

H.B.  Gehring. 

Captain,  U.S.  Coast  Guard,  Commander,  Fifth 
Coast  Guard  District  Acting. 

[PR  Doc.  91-17900  Filed  7-2&-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-397e-5] 

National  Priorities  List  for 
Uncontrolled  Hazardous  Waste  Sites 

agency:  Environmental  Protection 
Agency. 

action:  Proposed  rule. 

summary:  The  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
("CERCLA").  as  amended,  requires  that 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
include  a  Ust  of  national  priorities 
among  the  known  releases  or  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  throughout 
the  United  States.  The  National 
Priorities  List  ("NPL")  constitutes  this 
list. 

The  Environmental  Protection  Agency 
("EPA")  is  proposing  to  add  22  new  sites 
to  the  NPL.  The  identification  of  a  site 
for  the  NPL  is  intended  primarily  to 
guide  EPA  in  determining  which  sites 
warrant  further  investigation  to  assess 
the  nature  and  extent  of  public  health 
and  environmental  risks  associated  with 
the  site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any.  may 
be  appropriate.  This  proposed  rule 
brings  the  number  of  proposed  NPL  sites 
to  23;  1.188  sites  are  on  the  NPL  at  this 
time,  for  a  total  of  1.211. 

DATES:  Comments  must  be  submitted  on 
or  before  September  27, 1991. 

ADDRESSES:  Mail  comments  in  triplicate, 
to  Larry  Reed.  Acting  Director. 
Hazardous  Site  Evaluation  Division 
(Attn:  NPL  Staff),  Office  of  Emergency 
and  Remedial  Response  (OS-230),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460.  For 
Docket  addresses  and  further  details  on 
their  contents  see  Section  I  of  the 


"SUPPLEMENTARY  INFORMATION"  portion 

of  this  preamble. 

FOfI  PURTBCR  INFORMATION  CONTACT. 

Agnes  Ortiz,  Hazardous  Site  Evaluation 
Division,  Office  of  Emergency  and 
Remedial  Response  (OS-230],  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC.  2046a  or 
the  Superfund  Hotline,  Phone  (800)  424- 
9346  or  (703)  920-^810  in  the 
Washingtoa  DC,  metropolitan  area). 

SUPWtJMPITAIIY  MFOmiATION: 

L  IntToductioo 

n.  Purpose  and  Implementation  of  the  NPL 

III.  Contents  of  This  Proposed  Rule 

IV.  Regulatory  Impact  Analysis 

V.  Regulatory  Flexibility  Act  Analysis 

L  Introduction 

Background 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C  9601-9675  ("CERCLA"  or 
"the  Act")  in  response  to  the  dangers  of 
uncontrolled  hazardous  waste  sites. 
CERCLA  was  amended  on  October  17, 
1986,  by  the  Superfund  Amendments 
and  Reauthorization  Act  ("SARA"), 
Public  Law  No.  99^99,  stat.  1613  et  seq. 
To  implement  CERCLA.  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  promulgated 
the  revised  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCF'),  40  CFR  part  300,  on  July  16. 
1982  (47  FR  81180),  pursuant  to  CERCLA 
section  105  and  Executive  Order  12316 
(46  FR  42237,  August  20, 1981).  The  NCP 
sets  forth  the  guidelines  and  procedures 
needed  to  respond  under  CERCLA  to 
releases  and  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants.  EPA  has  revised  the  NCP 
on  several  occasions,  most  recently  on 
March  8, 1990  (55  FR  8666). 

Section  105(a)(B)(A)  of  CERCLA 
requires  that  the  NCP  include  "criteria 
for  determining  priorities  among 
releases  or  threatened  releases 
throughout  the  United  States  for  the 
purpose  of  taking  remedial  action."  As 
defined  in  CERCLA  secUon  101(24). 
remedial  action  tends  to  be  long-term  in 
nature  and  involves  response  actions 
that  are  consistent  with  a  permanent 
remedy  for  a  release. 

Mechanisms  for  determining  priorities 
for  possible  remedial  actions  financed 
by  the  Trust  Fund  estabUshed  under 
CERCLA  (commonly  referred  to  as  the 
"Superfund")  are  included  in  the  NCP  at 
40  CFR  300.425(c]  (55  FR  8845.  March  8, 
1990).  Under  40  CFR  300.425(c)(1).  a  site 
may  be  included  on  the  NPL  if  it  scores 
sufficienUy  high  on  the  Hazard  Ranking 
System  ("HRS"),  which  EPA 
promulgated  as  appendix  A  of  40  CFR 


part  300.  On  December  14, 1990  (55  FR 
51532).  EPA  promulgated  revisions  to  the 
HRS  partly  in  response  to  CERCLA 
section  105(c),  added  by  SARA.  Tlie 
revised  HRS  evaluates  fotn-  migration 
pathways:  ground  water,  surface  water, 
soil  exposure,  and  air.  The  HRS  serves 
as  a  screening  device  to  evaluate  the 
relative  potential  of  uncontrolled 
hazardous  substances  to  pose  a  threat  to 
human  health  or  the  environment.  Those 
sites  that  score  28.50  or  greater  on  the 
HRS  are  eligible  for  the  NPL 

Under  a  second  mechanism  for  adding 
sites  to  the  NPL,  each  State  may 
designate  a  single  site  as  its  top  priority, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2),  requires  that,  to  tihe 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
faciUty  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  knowrn  facilities  in 
the  State. 

The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  whether  or  not  they  score  above 
28.50,  if  all  of  the  following  conditions 
are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the  * 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  pubUc 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  (available  only  at  NH.  sites) 
than  to  use  its  removal  authority  to 
respond  to  the  release. 

Based  on  these  criteria,  and  pursuant 
to  section  105(a)(6)(B)  of  CERCLA.  as 
amended  by  SARA,  EPA  prepares  a  list 
of  national  priorities  among  the  known 
or  threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States.  That  list, 
which  is  appendix  B  of  40  CFR  part  300, 
is  the  National  Priorities  List  ("NPL"). 
The  discussion  below  may  refer  to  the 
"releases  or  threatened  releases"  that 
are  included  on  the  NPL  interchangeably 
as  "releases."  "facilities,  or  "sites."  ' 


CERCLA  section  105(a)(8)(B)  alao 
requires  that  the  NPL  be  revised  at  least 
annually.  A  site  may  undergo  CERCLA- 
financed  remedial  action  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  a  1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  February 
11, 1991  (56  FR  5598).  The  NPL  contains 
1,188  final  sites  at  this  time. 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate,  as  explained  in  the  NCP  at 
40  CFR  300.425(e)  (55  FR  8845,  March  8. 
1990).  To  date,  the  Agency  has  deleted 
34  sites  from  the  NPL,  most  recently  the 
M&T  Delisa  landfill  on  March  21, 1991 
(56  FR  11938).  The  34  sites  are  listed 
below. 

Final  Stfes  Deleted  From  NPL  Be- 
cause No  FuRTHB^  Response  Need- 
ed July  1991 


■  CEKCLA  wctlon  105  (b)(8)(B)  define*  the  NPL  M 
•  litt  of  "releaMS"  and  ai  a  Itfl  of  the  hl^e»t 
priority  "facilitjaa."  For  eaM  of  r«f*r«nce.  EPA  met 
the  tana  "atta"  to  tafar  to  all  "lataaaaa"  and 
"facilltiei"  on  the  NPL 
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FL 
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FL 

Vwwl  Spill  (once 
Hstsd  as  part  of 
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IL 
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IN 
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IN 
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MO 
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Induatnea.  Inc. 

Baltimore. 

MN 

Middtatown  Road 
Dump. 

Annapolis. 

Ml 

QraSol  County  OoH 
Courae. 

SL  Louis. 

Ml 
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Walla. 
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MN 
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MS 
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NO 
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NJ 
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NJ 
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PA 

UNghQ^cthcA 

OI0Forv» 

Ef>gln99rtno  Co^ 

BofOuotL 
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Final  Sites  Deleted  From  NPL  Be- 
cause No  Further  Response  Need- 
ed July  1991— Continued 


State 

Site  name 

Location 

PA 

Presque  Isie 

Erie. 

PA 

Reeser's  LandfM 

Upper  Macungie 
Township. 

PA 

Voortman  Farm ,. 

Upper  Saucon 

Township. 

PA 

Wade  (ABM)  (once 
listed  as  ABM- 
Wade). 

Chester. 

TT 

PCB  Wastes' 

Pacific  Trust 

Terrace. 

TX 

Harris  (Farley  Street)... 

HotiSton. 

VA 

Matthews 
Electroplatirig  '. 

Roanoke  County. 

WA 

Toftdahl  Dfurrts 

Brush  Prairie. 

Number  of  sites  deleted:  34. 


'  State  top-priority. 

In  addition,  14  sites  on  the  NPL  are  in 
the  construction  completion  category  (56 
FR  5634,  February  11, 1991).  and  fifteen 
others  are  awaiting  final  documentation 
before  they  can  be  formally  placed  in 
the  construction  completion  category. 
The  construction  completion  category 
includes  sites  awaiting  deletion,  sites 
awaiting  first  five-year  review  after 
completion  of  the  remedial  action,  and 
sites  undergoing  long-term  remedial 
actions  at  which  the  construction  phase 
of  the  action  is  complete. 

Thus,  a  total  of  63  sites  have  been 
deleted,  placed  in  the  construction 
completion  category,  or  are  awaiting 
final  documentation  before  being  placed 
in  the  construction  completion  category. 

Pursuant  to  the  NCP  at  40  CFR 
300.425(c),  this  document  proposes  to 
add  22  sites  to  the  NPL.  On  May  9, 1991 
(56  FR  21460).  EPA  proposed  White 
Chemical  Corp..  Newark,  New  Jersey,  on 
the  basis  of  an  ATSDR  advisory.  Final 
and  proposed  sites  now  total  1.211. 

Public  Comment  Period 

The  Headquarters  and  Regional  public 
dockets  for  the  NPL  contain  documents 
relating  to  the  evaluation  and  scoring  of 
sites  in  this  proposed  rule.  The  dockets 
are  available  for  viewing,  by 
appointment  only,  after  the  appearance 
of  this  document.  The  hours  of  operation 
for  the  Headquarters  docket  are  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday 
excluding  Federal  holidays. 

Please  contact  individual  Regional 
Dockets  for  hours. 

Docket  Coordinator,  Headquarters,  U.S.  EPA 
CERCLA  Docket  OfHce,  OS-245,  Waterside 
Mall,  401  M  Street,  SW.,  Washington,  DC 
20460,  202/382-3046. 

Evo  Cunha.  Region  1,  U.S.  EPA  Waste 
Management  Records  Center,  HES-CAN  6, 
J.F.  Kennedy  Federal  Building,  Boston.  MA 
02203-2211,  617/573-5729. 


Ben  Conetta,  Region  2,  26  Federal  Plaza,  7th 

Floor.  Room  740,  New  York.  NY  10278.  212/ 

264-6696. 
Diane  McCreary,  Region  3,  U.S.  EPA  Library, 

3rd  Floor,  841  Chestnut  Building,  9th  & 

Chestnut  Streets.  Philadelphia,  PA  19107. 

215/597-7904. 
Beverly  Fulwood,  Region  4,  U.S.  EPA  Library, 

Room  G-6,  345  Courtland  Street,  NE., 

Atlanta,  GA  30365,  404/347-4216. 
Cathy  Freeman,  Region  5,  U.S.  EPA,  5  HSM- 

TIFB  7,  230  South  Dearborn  Street,  Chicago, 

IL  60604,  312/886-6214. 
Bill  Taylor,  Region  6,  U.S.  EPA,  1445  Ross 

Avenue.  Mail  Code  6H-MA,  Dallas,  TX 

75202-2733,  214/655-6740. 
Steven  Wyman,  Region  7,  U.S.  EPA  Library, 

726  Minnesota  Avenue,  Kansas  City,  KS 

66101,  913/551-7241. 
Barbara  Wagner,  Region  8,  U.S.  EPA  Library, 

999 18th  Street,  Suite  500,  Denver,  CO 

80202-2405,  303/293-1444. 
Lisa  Nelson,  Region  9,  U.S.  EPA,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105,  415/744-2347. 
David  Bennett.  Region  10,  U.S.  EPA,  9th  Floor, 

1200  6th  Avenue,  Mail  Stop  HW-093. 

Seattle,  WA  98101,  206/442-2103. 

The  Headquarters  docket  contains 
HRS  score  sheets  for  each  proposed  site; 
a  Documentation  Record  for  each  site 
describing  the  information  used  to 
compute  the  score;  pertinent  information 
for  any  site  affected  by  statutory 
requirements  or  EPA  listing  policies;  and 
a  list  of  documents  referenced  in  the 
Documentation  Record. 

Each  Regional  docket  includes  all 
information  available  in  the 
Headquarters  docket  for  sites  in  that 
Region,  as  well  as  the  actual  reference 
documents  containing  the  data 
principally  relied  upon  by  EPA  in 
calculating  or  evaluating  the  HRS  scores 
for  sites  in  that  Region.  These  reference 
documents  are  available  only  in  the 
Regional  dockets.  They  may  be  viewed, 
by  appointment  only,  in  the  appropriate 
Regional  Docket  or  Superfund  Branch 
Office.  Requests  for  copies  may  be 
directed  to  the  appropriate  Regional 
Docket  or  Superfund  Branch.  An 
informal  written  request,  rather  than  a 
formal  request  under  the  Freedom  of 
Information  Act,  should  be  the  ordinary 
procedure  for  obtaining  copies  of  any  of 
these  documents. 

EPA  considers  all  comments  received 
during  the  formal  comment  period. 
During  the  comment  period,  comments 
are  placed  in  the  Headquarters  docket 
and  are  available  to  the  public  on  an  "as 
received"  basis.  A  complete  set  of 
comments  will  be  available  for  viewing 
in  the  Regional  docket  approximately 
one  week  after  the  formal  comment 
period  closes.  Comments  received  after 
the  comment  period  closes  will  be 
available  in  the  Headquarters  docket 
and  in  the  Regional  docket  on  an  "as 
received"  basis. 


Comments  that  include  complex  or 
voluminous  reports  or  materials 
prepared  for  purposes  other  than  HRS 
scoring,  should  point  out  the  specific 
information  that  EPA  should  consider 
and  how  it  affects  individual  HRS  factor 
values.  See  Northside  Sanitary  Landfill 
V.  Thomas,  849  F.  2d  1516  (D.C.  Cir. 
1988).  After  considering  the  relevant 
comments  received  during  the  comment 
period.  EPA  will  add  sites  to  the  NPL  if 
they  meet  requirements  set  out  in  the 
NCP  and  any  applicable  listing  policies. 

In  past  rules,  EPA  has  attempted  to 
respond  to  late  comments,  or  when  that 
was  not  practicable,  to  read  all  late 
comments  and  address  those  that 
brought  to  the  Agency's  attention  a 
fundamental  error  in  the  scoring  of  a 
site.  (See,  most  recently.  56  FR  5603. 
February  11, 1991.)  Although  EPA 
intends  to  pursue  the  same  policy  with 
sites  in  this  rule,  EPA  can  guarantee  that 
it  will  consider  only  those  comments 
received  during  the  formal  comment 
period.  EPA  cannot  delay  a  final  listing 
decision  solely  to  accommodate 
consideration  of  late  comments. 

II.  Purpose  and  Implemeiitatioii  of  the 
NPL 

Purpose 

The  legislative  history  of  CERCLA 
(Report  of  the  Committee  on 
Environment  and  Public  Works.  Senate 
Report  No.  96-848,  96th  Cong..  2d  Sess. 
60  (1980))  states  the  primary  purpose  of 
the  NPL: 

The  priority  lists  serve  primarily 
informational  purposes,  identifying  for  the 
States  and  the  public  those  facilities  and  sites 
or  other  releases  which  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or  site 
on  the  list  does  not  in  itself  reflect  a  judgment 
of  the  activities  of  its  owner  or  operator,  it 
does  not  require  those  persons  to  undertake 
any  action,  nor  does  it  assign  liability  to  any 
person.  Subsequent  government  action  in  the 
form  of  remedial  actions  or  enforcement 
actions  will  be  necessary  in  order  to  do  so. 
and  these  actions  will  be  attended  by  all 
appropriate  procedural  safeguards. 

The  purpose  of  the  NPL,  therefore,  is 
primarily  to  serve  as  an  informational 
and  management  tool.  The  identification 
of  a  site  for  the  NPL  is  intended 
primarily  to  guide  EPA  in  determining 
which  sites  warrant  further  investigation 
to  assess  the  nature  and  extent  of  the 
public  health  and  environmental  risks 
associated  with  the  site  and  to 
determine  what  CERCLA-financed 
remedial  action(s),  if  any,  may  be 
appropriate.  The  NPL  also  serves  to 
notify  the  public  of  sites  that  EPA 
believes  warrant  further  Investigation. 
Finally,  listing  a  site  may,  to  the  extent 
potentially  responsible  parties  are 


identifiable  at  the  time  of  lis' 
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Implementation 

The  NCP  at  40  CFR  300.42! 
FR  8845,  March  8. 1990)  limit 
expenditure  of  the  Trust  Fun 
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NPL.  However,  EPA  may  tak 
enforcement  actions  under  C 
other  apphcable  statutes  aga 
responsible  parties  regardlee 
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efficiently  as  possible. 
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remedial  response  actions  in 
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information  collected  to  deve 
scores  is  not  su^cient  in  itse 
determine  either  the  extent  o 
contamination  or  the  appropi 
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necessarily  come  to  the  Ager 
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Comments  that  include  complex  or 
voluminous  reports  or  materials 
prepared  for  purposes  other  than  HRS 
scoring,  should  point  out  the  specific 
information  that  EPA  should  consider 
and  how  it  affects  individual  HRS  factor 
values.  See  Northside  Sanitary  Landfill 
V.  Thomas,  849  F.  2d  1518  (D.C.  Cir. 
1988).  After  considering  the  relevant 
comments  received  during  the  comment 
period.  EPA  will  add  sites  to  the  NPL  if 
they  meet  requirements  set  out  in  the 
NCP  and  any  applicable  listing  policies. 

In  past  rules.  EPA  has  attempted  to 
respond  to  late  comments,  or  when  that 
was  not  practicable,  to  read  all  late 
comments  and  address  those  that 
brought  to  the  Agency's  attention  a 
fundamental  error  in  the  scoring  of  a 
site.  (See,  most  recently.  56  FR  5603. 
February  11. 1991.)  Although  EPA 
intends  to  pursue  the  same  policy  with 
sites  in  this  rule,  EPA  can  guarantee  that 
it  will  consider  only  those  comments 
received  during  the  formal  comment 
period.  EPA  cannot  delay  a  final  listing 
decision  solely  to  accommodate 
consideration  of  late  comments. 

II.  Purpose  and  Implementatioii  of  the 
NPL 

Purpose 

The  legislative  history  of  CERCLA 
(Report  of  the  Committee  on 
Environment  and  Public  Works.  Senate 
Report  No.  96-848,  96th  Cong..  2d  Sess. 
60  (1980))  states  the  primary  purpose  of 
the  NPL: 

The  priority  lists  serve  primarily 
informational  purposes,  identifying  for  the 
States  and  the  public  those  facilities  and  sites 
or  other  releases  which  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or  site 
on  the  list  does  not  in  itself  reflect  a  judgment 
of  the  activities  of  its  owner  or  operator,  it 
does  not  require  those  persons  to  undertake 
any  action,  nor  does  it  assign  liability  to  any 
person.  Subsequent  government  action  in  the 
form  of  remedial  actions  or  enforcement 
actions  will  be  necessary  in  order  to  do  so, 
and  these  actions  will  be  attended  by  all 
appropriate  procedural  safeguards. 

The  purpose  of  the  NPL,  therefore,  is 
primarily  to  serve  as  an  informational 
and  management  tool.  The  identification 
of  a  site  for  the  NPL  is  intended 
primarily  to  guide  EPA  in  determining 
which  sites  warrant  further  investigation 
to  assess  the  nature  and  extent  of  the 
public  health  and  environmental  risks 
associated  with  the  site  and  to 
determine  what  CERCLA-financed 
remedial  action(8),  if  any,  may  be 
appropriate.  The  NPL  also  serves  to 
notify  the  public  of  sites  that  EPA 
believes  warrant  further  Investigation. 
Finally,  listing  a  site  may,  to  the  extent 
potentially  responsible  parties  are 


identifiable  at  the  time  of  listing,  serves 
as  notice  to  such  parties  that  the  Agency 
may  initiate  CERCLA-financed  remedial 
action. 

Implementation 

The  NCP  at  40  CFR  300.425(b)(1)  (55 
FR  8845,  March  8. 1990)  limits 
expenditure  of  the  Trust  Fund  for 
remedial  actions  to  sites  on  the  final 
NPL.  However,  EPA  may  take 
enforcement  actions  under  CERCLA  or 
other  applicable  statutes  against 
responsible  parties  regardless  of 
whether  the  site  is  on  the  NPL,  although, 
as  a  practical  matter,  the  focus  of  EPA's 
CERCLA  enforcement  actions  has  been 
and  will  continue  to  be  on  NPL  sites. 
Similarly,  in  the  case  of  CERCLA 
removal  actions,  EPA  has  the  authority 
to  act  at  any  site,  whether  listed  or  not, 
that  meets  the  criteria  of  the  NCP  at  40 
CFR  300.425(b)(1)  (55  FR  8845,  March  8. 
1990).  As  of  April  1991,  EPA  has 
conducted  1,940  removal  actions,  489  of 
them  at  NPL  sites.  Information  on 
removals  is  available  from  the 
Superfund  Hotline. 

EPA's  policy  is  to  pursue  cleanup  of 
NPL  sites  using  all  the  appropriate 
response  and/or  enforcement  actions 
available  to  the  Agency,  including 
authorities  other  than  CERCLA.  The 
Agency  will  decide  on  a  site-by-site 
basis  whether  to  take  enforcement  or 
other  action  under  CERCLA  or  other 
authorities,  proceed  directly  with 
CERCLA-financed  response  actions  and 
seek  to  recover  response  costs  after 
cleanup,  or  do  both.  To  the  extent 
feasible,  once  sites  are  on  the  NPL,  EPA 
will  determine  high-priority  candidates 
for  CERCLA-financed  response  action 
and/or  enforcement  action  through  both 
State  and  Federal  initiatives.  EPA  will 
take  into  account  which  approach  is 
more  likely  to  most  expeditiously 
accomplish  cleanup  of  the  site  while 
using  CERCLA's  limited  resources  as 
efficiently  as  possible. 

EPA  will  not  necessarily  fund 
remedial  response  actions  in  the  same 
order  as  a  sites'  HRS  scores,  since  the 
information  collected  to  develop  HRS 
scores  is  not  su^cient  in  itself  to 
determine  either  the  extent  of 
contamination  or  the  appropriate 
response  for  a  particular  site.  Moreover, 
the  sites  with  the  highest  scores  do  not 
necessarily  come  to  the  Agency's 
attention  first.  Thus,  EPA  relies  on 
further,  more  detailed  studies  in  the 
remedial  investigation/feasibility  study 
(Rl/FS)  that  typically  follows  listing. 

The  RI/FS  determines  the  nature  and 
extent  of  the  threat  presented  by  the 
contamination  (40  CFR  300.430(a)(2)  (55 
FR  8846,  March  8, 1990).  It  also  takes 
into  account  the  amount  of 


contaminants  in  the  environment,  the 
risk  to  affected  populations  and 
environment,  the  cost  to  correct 
problems  at  the  site,  and  the  response 
actions  that  have  been  taken  by 
potentially  responsible  parties  or  others. 
Decisions  on  the  type  and  extent  of 
action  to  be  taken  at  these  sites  are 
made  in  accordance  with  subpart  E  of 
the  NCP  (55  FR  8839,  March  8, 1990). 
After  conducting  these  additional 
studies.  EPA  may  conclude  that  it  is  not 
desirable  to  initiate  a  CERCLA  remedial 
action  at  some  sites  on  the  NPL  because 
of  more  pressing  needs  at  other  sites,  or 
because  a  private  party  cleanup  is 
already  underway  pursuant  to  an 
enforcement  action.  Given  the  limited 
resources  available  in  the  Trust  Fund, 
the  Agency  must  carefully  balance  the 
relative  needs  for  response  at  the 
numerous  sites  it  has  studied.  It  is  also 
possible  that  EPA  will  conclude  after 
further  analysis  that  the  site  does  not 
warrant  remedial  action. 

RI/FS  at  Proposed  Sites 

An  RI/FS  may  be  performed  at 
proposed  sites  (or  even  non-NPL  sites) 
pursuant  to  the  Agency's  removal 
authority  under  CERCLA,  as  outlined  In 
the  NCP  at  40  CFR  300.425(b)(1). 
Although  an  RI/FS  generally  is 
conducted  at  a  site  after  it  has  been 
placed  on  the  NPL,  in  a  number  of 
circumstances  the  Agency  elects  to 
conduct  an  RI/FS  at  a  proposed  NPL  site 
in  preparation  for  a  possible  CERCLA- 
financed  remedial  action,  such  as  when 
the  Agency  believes  that  a  delay  may 
create  unnecessary  risks  to  public 
health  or  the  environment.  In  addition, 
the  Agency  may  conduct  an  RI/FS  to 
assist  in  determining  whether  to  conduct 
a  removal  or  enforcement  action  at  a 
site. 

Facility  (Site)  Boundaries 

The  purpose  of  the  NPL  is  merely  to 
identify  releases  or  threatened  releases 
of  hazardous  substances  that  are 
priorities  for  further  evaluation.  The 
Agency  believes  that  it  would  be  neither 
feasible  nor  consistent  with  this  limited 
purpose  for  the  NPL  to  attempt  to 
describe  releases  in  precise 
geographical  terms.  The  term  "facility" 
is  broadly  defined  in  CERCLA  to  include 
any  area  where  a  hazardous  substance 
has  "come  to  be  located"  (CERCLA 
section  101(9)).  and  the  hsting  process  is 
not  intended  to  define  or  reflect 
boundaries  of  such  facilities  or  releases. 
Site  names  are  provided  for  general 
identification  purposes  only.  Knowledge 
regarding  the  extent  of  sites  will  be 
refined  as  more  information  is 
developed  during  the  RI/FS  and  even 
during  implementation  of  the  remedy. 


Because  the  NPL  does  not  assign 
liability  nor  define  the  geographic  extent 
of  a  release,  a  listing  need  not  be 
amended  if  further  research  into  the 
extent  of  the  contamination  reveals  new 
information  as  to  its  extent.  This  is 
further  explained  in  preambles  to  past 
NPL  rules,  most  recently  February  11. 
1991  (56  FR  5598). 

III.  Contents  of  This  Proposed  Rule 

Table  1  identifies  19  non-Federal  sites 
and  Table  2  identifies  3  Federal  facility 
sites  proposed  for  the  NPL  in  this  rule. 
Both  tables  follow  this  preamble.  All  are 
proposed  based  on  HRS  scores  of  28.  50 
or  above.  Each  proposed  site  is  placed 
by  score  in  a  group  corresponding  to 
groups  of  50  sites  presented  within  the 
NPL.  For  example,  a  site  in  Group  4  of 
this  proposal  has  a  score  that  falls 
within  the  range  of  scores  covered  by 
the  fourth  group  of  50  sites  on  the  NPL. 

Since  promulgation  of  the  original  NPL 
(48  FR  40660.  September  8, 1983),  EPA 
has  arranged  the  NPL  by  rank  based  on 
HRS  Scores  and  presented  sites  on  the 
NPL  in  groups  of  50  to  emphasize  that 
minor  differences  in  scores  do  not 
necessarily  represent  significantly 
different  levels  of  risk. 

EPA  is  proposing  an  alternative,  and 
what  it  believes  to  be  more  useful, 
format  for  presenting  NPL  sites  in  both 
proposed  and  final  rules.  Proposed  and 
final  rules  would  present  sites  in 
alphabetical  order  by  State  and  by  site 
name  within  the  State.  Once  a  year  the 
entire  NPL  appendix  B,  would  be 
published.  The  following  table  presents 
the  22  sites  in  this  rule  in  the  proposed 
format. 

National  Priorities  List,  Proposed 
Sites  by  State  (Proposed  Alterna- 
tive) 


site  nam* 

Oty/coonty 

Notes' 

California: 

0«t  Amo  FtcHlty 

Lot  Angeles 

Stoktf  Co 

Imperial 

W««tmlntt«f  Tract 

WestmKwter 

#2633. 

Ftortdt: 

Broward  County— 

Fort  Lauderdale 

21  tt  Manor 

Dump. 

IIIk)0w: 

Ottawa  Radiation 

OttauM 

ArMt. 

Kentucky: 

Natiooal  El«:tric 

DaytwH 

Co*  Co./ Coop«r 

Industries 

National  Souttfwirt 

Htwesville 

Aluminurn  Co. 

Nabratka: 

OabumStrMt 

Qrand  island 

Wall. 

Shwwood  MMiical 

I^KIf  rUK 

Co. 
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National  Priorities  List.  Proposed 
Sjtes  by  State  (Proposed  Alterna- 
tive)—Ckxrtinued 


Site  name 


New  Hampstiire: 
N9wHamp«NrB 
Plating  Co. 
NowYofit: 

U  Tungsten  Corp. .. 
Pennsylvania. 

Cfossley  Farm 

Rodaie 
Manufacturing 
Co.,  Inc. 
Rhode  Island 
West  Kii-igston 
Town  Dump/URI 
Disposal  Area. 
South  Dakota: 
Annie  Creek  Mine 
Tailings. 
Utah: 
Petroct>em 
Recycling  Corp./ 
Ekoti*,  Inc. 
Washington: 
Moses  Lake 
WeMieM 
Cootarrwiatioa 

Tulaiip  LandfiM 

Vancouver  Water 
Station  #4 
Contamination. 


CHy/county 


Notes' 


MerrltDSck 


Glen  Cove 

Hereford  Twp. 
Emmaus  Borough 


South  Kingstown 


Lead 


Salt  Lake  City 


VoaesLake 


Marysvilto 
Vancouver 


'  Column  reserved  for  State  topixiority  or  ATSDR 
Health  Advisory  Sites. 

National  Priorities  List,  Proposed 
Federal  Facility  Sites  by  State 
(Proposed  Alternative) 


Sttenaine 


Hawaii: 
Pe«1  Hartjor  Naval  Com- 

ptoL 

Texas: 

Pantex  Plant  (USDOE) 

Washington: 

Hainnon  Island  Landfill 


CNy/county 


Pearl  Harbor. 

Pantex  Village. 
North  Bonr>eville. 


EPA  is  proposing  this  change  because 
as  the  NFL  has  grown  over  the  years, 
listing  sites  by  rank  has  made  it 
increasingly  difficult  for  users  of 
appendix  B  to  find  individual  sites. 
Almost  all  public  requests  for  the  NPL 
ask  for  a  list  organized  by  State,  rather 
than  by  site,  rank  and  score.  Information 
on  rank  or  actual  HRS  score  still  will  be 
provided  upon  request.  (Informal 
requests  are  encouraged  since  they 
generally  take  less  time  than  requests 
under  the  Freedom  of  Information  Act.) 

Further,  EPA  is  considering  whether 
to  retain  in  the  preamble  (but  not 
appendix  B)  some  form  of  identification 
by  rank  of  each  site  included  in  the  rule. 
Presentation  of  the  NPL  in  groups  of  50 
often  has  been  confusing  to  the  public, 
and  has  not  conveyed  the  significance  of 
rankings,  as  EPA  had  uitcnded.  For 
example,  sites  having  the  same  scores 


have  different  ranks,  and  sometimes  are 
even  in  different  groups.  In  addition. 
State  top  priority  sites  are  placed  in  the 
top  100  sites,  as  required  by  CERCLA, 
even  though  some  of  their  scores  are 
lower  than  many  sites  ranked  below 
them.  However,  some  information  on 
relative  ranking  of  sites  may  be  useful  to 
the  public.  To  eliminate  some  of  the 
concerns  with  the  present  method  of 
ranking,  EPA  is  considering  rankings  in 
larger  groups,  possibly  even  as  top. 
middle,  or  low  thirds  of  the  NPL 

The  public  is  invited  to  comment  on 
these  proposed  changes  in  NPL  format, 
and  on  whether  rankings  are  useful  and 
should  be  continued,  and  in  what  form, 
as  well  as  to  provide  any  further 
suggestions  on  ways  to  improve  the 
clarity  and  usability  of  Appendix  B. 

Statutory  Requirements 

CERCLA  restricts  EPA's  authority  to 
respond  to  certain  categories  of  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  by  expressly  excluding 
some  substances,  such  as  petroleum, 
from  the  response  program.  In  addition, 
CERCLA  section  105(a)(8)(B)  directs 
EPA  to  list  priority  sites  "among"  the 
known  releases  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants,  and  section  105(a)(8)(A) 
directs  EPA  to  consider  certain 
enumerated  and  "other  appropriate" 
factors  in  doing  so.  Thus,  as  a  matter  of 
policy.  EPA  has  the  discretion  not  to  use 
CERCLA  to  respond  to  certain  types  of 
releases.  Where  other  authorities  exist, 
placing  sites  on  the  NPL  for  possible 
remedial  action  under  CERCLA  may  not 
be  appropriate.  Therefore,  EPA  has 
chosen  not  to  place  certain  types  of  sites 
on  the  NPL  even  though  CERCLA  does 
not  exclude  such  action.  If,  however,  the 
Agency  later  determines  that  sites  not 
listed  as  a  matter  of  policy  are  not  being 
properly  responded  to,  the  Agency  may 
place  them  on  the  NPL. 

The  listing  policies  and  statutory 
requirements  of  relevance  to  this 
proposed  rule  cover  sites  subject  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  (42  U.S.C.  6901-€991i)  and 
Federal  facility  sites.  These  policies  and 
requirements  are  explained  below  and 
have  been  explained  in  greater  detail  in 
previous  rulemakings,  the  latest  being 
February  11, 1991  (56  FR  5598). 

Releases  From  Resource  Conservation 
and  Recovery  :  ct  (RCRA)  Sites 

EPA's  policy  is  that  sites  subject  to 
RCRA  subtitle  C  corrective  action 
authorities  will  not,  in  general,  be 
placed  on  the  NPL.  However.  EPA  will 
list  certain  categories  of  RCRA  sites 
subject  to  subtitle  C  corrective  action 
authorities,  as  well  as  other  sites  subject 


to  those  authorities,  if  the  Agency 
concludes  that  doing  so  best  furthers  the 
aims  of  the  NPL/RCRA  policy  and  the 
CERCLA  program.  EPA  has  explained 
these  policies  in  detail  in  past  Federal 
Register  discussions  (51  FR  21054.  June 
10, 1986:  53  FR  23978,  June  24, 1988;  54 
FR  41000,  October  4. 1989;  56  FR  5602. 
February  11, 1991). 

Consistent  with  EPA's  NPL/RCRA 
policy.  EPA  is  proposing  to  add  two 
sites  to  the  NPL,  New  Hampshire  Plating 
Co.  in  Merrimack,  New  Hampshire,  and 
Petrochem  Recycling  Corp./Ekotech. 
Inc..  in  Salt  Lake  City,  Utah,  that  are 
subject  to  RCRA  Subtitle  C  corrective 
action  authorities.  Material  has  been 
placed  in  the  public  docket  for  the 
Petrochem  Recycling  Corp./Ekotech,  Inc. 
site  confirming  that  the  owner  is 
bankrupt  Regarding  the  New 
Hampshire  Plating  Co.  site,  even  though 
the  owner  has  not  formally  invoked  the 
bankruptcy  laws,  available 
docimientation  indicates  that  the 
company  assets  cannot  cover  a  current 
State  lien  on  the  property  for  response 
action,  much  less  address  any  new 
expenses  which  would  be  incurred  in 
remediating  the  site.  A  moredetailed 
discussion  of  this  issue  as  well  as 
supporting  documentation  is  available  In 
the  pubhc  docket  for  this  site.  Since 
New  Hampshire  Plating  Co.  is  unable  to 
finance  corrective  action,  the  site  meets 
the  NPL/RCRA  policy  for  placement  on 
the  NPL 

Releases  From  Federal  Facility  Sites 

On  March  13. 1969  (54  FR  10520).  the 
Agency  annoimced  a  policy  for  placing 
Federal  facility  sites  on  the  NPL  if  they 
meet  the  eligibility  criteria  (e.g..  an  HRS 
score  of  28.50  or  greater),  even  if  the 
Federal  facility  also  is  subject  to  the 
corrective  action  authorities  of  RCRA 
Subtitle  C.  In  that  way,  those  sites  could 
be  cleaned  up  under  CERCLA.  if 
appropriate. 

In  this  rule,  the  Agency  is  proposing  to 
add  three  Federal  facility  sites  to  the 
NPL 

rv.  Regulatory  Impact  Analysis 

The  costs  of  cleanup  actions  that  may 
be  taken  at  sites  are  not  directly 
attributable  to  placement  on  the  NPL  as 
explained  below.  Therefore,  the  Agency 
has  determined  that  this  rulemaking  is 
not  a  "major"  regulation  under 
Executive  Order  12291.  EPA  has 
conducted  a  preliminary  analyuis  of  the 
economic  implications  of  today's 
proposal  to  add  new  sites  to  the  NPL 
EPA  believes  that  the  kinds  of  economic 
effects  associated  with  this  proposed 
revision  are  generally  similar  to  those 
identified  in  the  regulatory  impact 


analysis  (RIA)  prepared  in  191 
revisions  to  the  NCP  pursuant 
105  of  CERCLA  (47  FR  3118a  \ 
1982)  and  the  economic  anaiy 
prepared  when  amendments  t 
were  proposed  (50  FR  5882,  F« 
1985).  The  Agency  believes  th 
anticipated  economic  effects  i 
proposing  to  add  these  sites  ti 
can  be  characterized  in  terms 
conclusions  of  the  eariier  RIA 
most  recent  economic  analyst 
was  submitted  to  the  Office  o: 
Management  and  Budget  for  r 
required  by  Executive  Order  1 

Costs         I 

This  proposed  rulemaking  ii 
"major"  regulation  because  it 
establish  that  EPA  necessaril] 
undertake  remedial  action,  no 
require  any  action  by  a  privat 
determine  its  liability  for  site 
costs.  Costs  that  arise  out  of  s 
responses  result  from  site-by-i 
decisions  about  what  actions 
not  directly  from  the  act  of  lis 
Nonetheless,  it  is  useful  to  cor 
costs  associated  with  respond 
sites  in  this  rule.  The  propose( 
a  site  on  the  NPL  may  be  folio 
search  for  potentially  respons 
parties  and  a  Remedial  Invest 
Feasibility  Study  (RI/FS)  to  di 
remedial  actions  will  be  undei 
site.  Design  and  construction  < 
selected  remedial  alternative  I 
completion  of  the  RI/FS,  and  t 
and  maintenance  (O&M)  activ 
continue  after  construction  ha 
completed. 

EPA  initially  bears  costs  asi 
with  responsible  party  search( 
Responsible  parties  may  bear 
all  of  the  costs  of  the  RI/FS.  n 
design  and  construction,  and  ( 
EPA  and  the  States  may  share 

The  State's  share  of  site  clei 
has  been  amended  by  CERCL 
104.  For  privately-owned  sites 
as  at  publicly-owned  but  not  f 
operated  sites,  EPA  will  pay  fi 
percent  of  the  costs  of  the  RI/I 
remedial  plarming,  and  90  pen 
costs  of  the  remedial  action,  le 
percent  to  the  State.  For  publii 
operated  sites,  the  State's  shai 
least  50  percent  of  all  response 
the  site,  including  the  RI/FS  ai 
remedial  design  and  construct 
remedial  action  selected.  Aftei 
remedy  is  built,  costs  fall  into 
categories: 

•  For  restoration  of  ground 
surface  water,  EPA  will  share 
costs  according  to  the  owners) 
in  the  previous  paragraph  for  1 
until  a  sufficient  level  of  protei 
is  achieved  before  the  end  of  1 
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to  those  authorities,  if  the  Agency 
concludes  that  doing  so  best  furthers  the 
aims  of  the  NPL/RCRA  policy  and  the 
CERCLA  program.  EPA  has  explained 
these  policies  in  detail  in  past  Federal 
Register  discussions  (51  FR  21054.  June 
10, 1986;  53  FR  23978,  June  24, 1988;  54 
FR  41000,  October  4. 1989;  56  FR  5602. 
February  11. 1991). 

Consistent  with  EPA's  NPL/RCRA 
policy.  EPA  is  proposing  to  add  two 
sites  to  the  NPL,  New  Hampshire  Plating 
Co.  in  Merrimack.  New  Hampshire,  and 
Petrochem  Recycling  Corp./Ekotech. 
Inc..  in  Salt  Lake  City,  Utah,  that  are 
subject  to  RCRA  Subtitle  C  corrective 
.iction  authorities.  Material  has  been 
placed  in  the  public  docket  for  the 
Petrochem  Recycling  Corp./Ekotech,  Inc. 
site  confirming  that  the  owner  is 
bankrupt  Regarding  the  New 
Hampshire  Plating  Co.  site,  even  though 
the  owner  has  not  formally  invoked  the 
bankruptcy  laws,  available 
documentation  indicates  that  the 
company  assets  cannot  cover  a  current 
State  lien  on  the  property  for  response 
action,  much  less  address  any  new 
expenses  which  would  be  incurred  in 
remediating  the  site.  A  moredetailed 
discussion  of  this  issue  as  well  as 
supporting  documentation  is  available  in 
the  pubhc  docket  for  this  site.  Since 
New  Hampshire  Plating  Co.  is  unable  to 
fmance  corrective  action,  the  site  meets 
the  NPL/RCRA  policy  for  placement  on 
the  NPL 

Releases  From  Federal  Facility  Sites 

On  March  13. 1989  (54  FR  10520),  the 
Agency  announced  a  policy  for  placing 
Federal  facility  sites  on  the  NPL  if  they 
meet  the  eligibility  criteria  (e.g..  an  HRS 
score  of  28.50  or  greater),  even  if  the 
Federal  facility  also  is  subject  to  the 
corrective  action  authorities  of  RCRA 
Subtitle  C.  In  that  way,  those  sites  could 
be  cleaned  up  under  CERCLA.  if 
appropriate. 

In  this  rule,  the  Agency  is  proposing  to 
add  three  Federal  facility  sites  to  the 
NPL 

rv.  Regulatory  Impact  Analysis 

The  costs  of  cleanup  actions  that  may 
be  taken  at  sites  are  not  directly 
attributable  to  placement  on  the  NPL  as 
explained  below.  Therefore,  the  Agency 
has  determined  that  this  rulemaking  is 
not  a  "major"  regulation  under 
Executive  Order  12291.  EPA  has 
conducted  a  preliminary  analysis  of  the 
economic  implications  of  today's 
proposal  to  add  new  sites  to  the  NPL 
EPA  believes  that  the  kinds  of  economic 
effects  associated  with  this  proposed 
revision  are  generally  similar  to  those 
identified  in  the  regulatory  impact 


analysis  (RIA)  prepared  in  1982  for 
revisions  to  the  NCP  pursuant  to  section 
105  of  CERCLA  (47  FR  31180.  July  16. 
1982)  and  the  economic  analysis 
prepared  when  amendments  to  the  NCP 
were  proposed  (50  FR  5882,  February  12. 
1985).  The  Agency  believes  that  the 
anticipated  economic  effects  related  to 
proposing  to  add  these  sites  to  the  NPL 
can  be  characterized  in  terms  of  the 
conclusions  of  the  eariier  RIA  and  the 
most  recent  economic  analysis.  This  rule 
was  submitted  to  the  O^ice  of 
Management  and  Budget  for  review  as 
required  by  Executive  Order  12291. 

Costs         I 

This  proposed  rulemaking  is  not  a 
"major"  regulation  because  it  does  not 
establish  that  EPA  necessarily  will 
undertake  remedial  action,  nor  does  it 
require  any  action  by  a  private  party  or 
determine  its  liability  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  result  from  site-by-site 
decisions  about  what  actions  to  take, 
not  directly  from  the  act  of  listing  itself. 
Nonetheless,  it  is  useful  to  consider  the 
costs  associated  with  responding  to  all 
sites  in  this  rule.  The  proposed  hsting  of 
a  site  on  the  NPL  may  be  followed  by  a 
search  for  potentially  responsible 
parties  and  a  Remedial  Investigation/ 
Feasibility  Study  (RI/FS)  to  determine  if 
remedial  actions  will  be  undertaken  at  a 
site.  Design  and  construction  of  the 
selected  remedial  alternative  follow 
completion  of  the  RI/FS,  and  operation 
and  maintenance  (O&M)  activities  may 
continue  after  construction  has  been 
completed. 

EPA  initially  bears  costs  associated 
with  responsible  party  searches. 
Responsible  parties  may  bear  some  or 
all  of  the  costs  of  the  RI/FS.  remedial 
design  and  construction,  and  O&M.  or 
EPA  and  the  States  may  share  costs. 

The  State's  share  of  site  cleanup  costs 
has  been  amended  by  CERCLA  section 
104.  For  privately-owned  sites,  as  well 
as  at  publicly-owned  but  not  publicly- 
operated  sites.  EPA  will  pay  for  100 
percent  of  the  costs  of  the  RI/FS  and 
remedial  planning,  and  90  percent  of  the 
costs  of  the  remedial  action,  leaving  10 
percent  to  the  State.  For  publicly- 
operated  sites,  the  State's  share  is  at 
least  50  percent  of  all  response  costs  at 
the  site,  including  the  RI/FS  and 
remedial  design  and  construction  of  the 
remedial  action  selected.  After  the 
remedy  is  built,  costs  fall  into  two 
categories: 

•  For  restoration  of  ground  water  and 
surface  water,  EPA  will  share  in  start-up 
costs  according  to  the  ownership  criteria 
in  the  previous  paragraph  for  10  years  or 
until  a  su^icient  level  of  protectiveness 
is  achieved  before  the  end  of  10  years. 


•  For  other  cleanups,  EPA  will  share 
for  up  to  1  year  the  cost  of  that  portion 
of  response  needed  to  assure  that  a 
remedy  is  operational  and  functional. 
After  that,  the  State  assumes  all  O&M 
costs. 

In  previous  NPL  rulemakings,  the 
Agency  estimated  the  costs  associated 
with  these  activities  (RI/FS,  remedial 
design,  remedial  action,  and  O&M)  on 
an  average-per-site  and  total  cost  basis. 
EPA  will  continue  with  this  approach, 
using  the  most  recent  (1988)  cost 
estimates  available:  these  estiniates  are 
presented  below.  However,  costs  for 
individual  sites  vary  widely,  depending 
on  the  amount,  type,  and  extent  of 
contamination.  Additionally,  EPA  is 
unable  to  predict  what  portions  of  the 
total  costs  responsible  parties  will  bear, 
since  the  distribution  of  costs  depends 
on  the  extent  of  voluntary  and 
negotiated  response  and  the  success  of 
any  cost-recovery  actions. 


Co«tcat«9o«y 


RI/FS 

Remedial  design. ..............„„„, 

Remedial  action 

N«t  prMcnt  vakM  of  O&M  *.. 


Avtrsg*  total 
cottpcralt*  ' 


1.100.000 

750,000 

•  13,600,000 

•  3,770.000 


>  1See  us  Dollars 

'  Inciodes  State  cost-thare 

*  A»8un>es  coat  of  OAM  over  30  years,  S400.000 
for  the  first  year  arxj   10  percent  discount  rate. 

Source:  Office  of  Program  Managenr>ent.  Office  of 
Emergency  and  Renoedial  Response,  U.S.  EPA, 
Washington,  DC. 

Costs  to  States  associated  with 
today's  proposed  rule  arise  from  the 
required  State  cost-share  of:  (1)  10 
percent  of  remedial  actions  and  10 
percent  of  first-year  O&M  costs  at 
privately-owned  sites  and  sites  that  are 
publicly-owned  but  not  publicly- 
operated;  and  (2)  at  least  50  percent  of 
the  remedial  planning  (RI/FS  and 
remedial  design),  remedial  action,  and 
first-year  O&M  costs  at  publicly- 
operated  sites.  States  will  assume  the 
cost  for  O&M  after  EPA's  participation 
ends.  Using  the  assumptions  developed 
in  the  1982  RIA  for  the  NCP,  EPA  has 
assumed  that  90  percent  of  the  non- 
Federal  sites  proposed  for  the  NPL  in 
this  rule  will  be  privately-owned  and  10 
percent  will  be  State-  or  locally- 
operated.  Therefore,  using  the  budget 
projections  presented  above,  the  cost  to 
States  of  undertaking  Federal  remedial 
planning  and  actions  at  all  non-Federal 
sites  in  today's  proposed  rule,  but 
excluding  O&M  costs,  would  be 
approximately  $60  million.  State  O&M 
costs  cannot  be  accurately  determined 
because  EPA,  as  noted  above,  will  share 
O&M  costs  for  up  to  10  years  for 
restoration  of  ground  water  and  siuf  ace 
water,  and  it  is  not  known  how  many 


sites  will  require  this  treatment  and  for 
how  long.  However,  based  on  past 
experience,  EPA  believes  a  reasonable 
estimate  is  that  it  will  share  start-up 
costs  for  up  to  10  years  at  25  percent  of 
sites.  Using  this  estimate.  State  O&M 
costs  would  be  approximately  $54 
million. 

Proposing  a  hazardous  waste  site  for 
the  NPL  does  not  itself  cause  firms 
responsible  for  the  site  to  bear  costs. 
Nonetheless,  a  listing  may  induce  firms 
to  clean  up  the  sites  voluntarily,  or  it 
may  act  as  a  potential  trigger  for 
subsequent  enforcement  or  cost- 
recovery  actions.  Such  actions  may 
impose  costs  on  firms,  but  the  decisions 
to  take  such  actions  are  discretionary 
and  made  on  a  case-by-case  basis. 
Consequently,  these  effects  cannot  be 
precisely  estimated.  EPA  does  not 
believe  that  every  site  vWll  be  cleaned 
up  by  a  responsible  party.  EPA  cannot 
project  at  this  time  which  firms  or 
industry  sectors  will  bear  specific 
portions  of  the  response  costs,  but  the 
Agency  considers:  The  volume  and 
nature  of  the  waste  at  the  sites:  the 
strength  of  the  evidence  linking  the 
wastes  at  the  site  to  the  parties;  the 
parties'  ability  to  pay;  and  other  factor) 
when  deciding  whether  and  how  to 
proceed  against  the  parties. 

Economy-wide  effects  of  this 
proposed  amendment  to  the  NCP  are 
aggregations  of  effects  on  firms  and 
State  and  local  governments.  Although 
effects  could  be  felt  by  some  individual 
firms  and  States,  the  total  impact  of  this 
proposal  on  output,  prices,  and 
employment  is  expected  to  be  negligible 
at  the  national  level,  as  was  the  case  in 
the  1982  RL\. 

Benefits 

The  real  benefits  associated  with 
today's  proposal  to  place  additional 
sites  on  the  NPL  are  increased  health 
and  environmental  protection  as  a  result 
of  increased  public  awareness  of 
potential  hazards.  In  addition  to  the 
potential  for  more  Federally-financed 
remedial  actions,  expansion  of  the  NPL 
could  accelerate  privately-financed, 
voluntary  cleanup  efforts.  Proposing 
sites  as  national  priority  targets  also 
may  give  States  increased  support  for 
funding  responses  at  particular  sites. 

As  a  result  of  the  additional  CERCLA 
remedies,  there  will  be  lower  human 
exposure  to  high-risk  chemicals,  and 
higher-quahty  surface  water,  ground 
water,  soil,  and  air.  These  benefits  are 
expected  to  be  significant,  although 
difficult  to  estimate  before  the  RI/FS  is 
completed  at  these  sites. 

Associated  with  the  costs  are 
signiflcant  potential  benefits  and  cost 
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offsets.  The  distributional  costs  to  firms 
of  financing  NPL  remedies  have 
corresponding  "benefits"  in  that  funds 
expended  for  a  response  generate 
employment  directly  or  indirectly 
(through  purchased  materials). 

VII.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refers  to  small 
businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

While  this  rule  proposes  revisions  to 
the  NCP.  they  are  not  typical  regulatory 
changes  since  the  revisions  do  not 
automatically  impose  costs.  As  stated 
above,  proposing  sites  for  the  NPL  does 
not  in  itself  require  any  action  by  any 
private  party,  nor  does  it  determine  the 
liability  of  any  party  for  the  cost  of 
cleanup  at  the  site.  Further,  no 
identifiable  groups  are  a^ected  as  a 
whole.  As  a  consequence,  impacts  on 
any  group  are  hard  to  predict.  A  site's 
proposed  inclusion  on  the  NPL  could 
increase  the  likelihood  of  adverse 
impacts  on  responsible  parties  (in  the 
form  of  cleanup  costs),  but  at  this  time 
EPA  cannot  identify  the  potentially 
affected  businesses  nor  estimate  the 
number  of  small  businesses  that  might 
also  be  affected. 

The  Agency  does  expect  that  CERCLA 
actions  could  significantly  affect  certain 
industries,  and  firms  within  industries, 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems. 
However,  EPA  does  not  expect  the 
listing  of  these  sites  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

In  any  case,  economic  impacts  would 
occur  only  through  enforcement  and 
cost-recovery  actions,  which  EPA  takes 
at  its  discretion  on  a  site-by-site  basis. 
EPA  considers  many  factors  when 
determining  enforcement  actions, 
including  not  only  the  firm's 
contribution  to  the  problem,  but  also  its 
ability  to  pay. 

The  impacts  (from  cost  recovery)  on 
small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control.  Chemicals, 
Hazardous  materials.  Intergovernmental 
relations.  Natural  resources.  Oil 
pollution.  Reporting  and  recordkeeping 
requirements.  Superfund.  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 


Table  1  .—National  Priorities  List, 
Proposed  Update  #  1 1  Sites  (By  Group) 


NPL 
Gf  • 

State 

Site  name 

City/county 

1 

CA 

Stoker  Co _..... 

Hnpanai. 

1 

UT 

Petrochem 
Recycling 
Corp./Ekotok, 
Inc. 

Salt  Lake  City. 

4 

FL 

Broward 

Fort 

County— 21st 

Lauderdale. 

Manor  Dump. 

4 

WA 

Tulahp  Lanonit 

Marysville. 

5 

tt. 

Ottawa 
Radiation 
Area*. 

Ottawa. 

5 

KY 

National  Electric 
Co«Co./ 
Cooper 

Irtdustnes. 

Dayhoit 

5 

KY 

National 
Southwire 
Aluminum  Co. 

Hawesville. 

5 

NE 

Clebum  Street 
Well 

Grand  Island. 

5 

NE 

Sherwood 
Medical  Co. 

Norfolk. 

5 

NH 

New  Hampshire 
Plating  Co. 

Merrimack. 

5 

NY 

Li  Tungsten 
Corp. 

Glen  Cove. 

S 

PA 

Rodaia 

Emmaua 

Manufacturing 

BorougK 

Co..  Inc. 

5 

Rl 

West  Kingston 

South 

Town  Dump/ 

Kingstown. 

URI  Disposal 

Area. 

5 

SO 

Annie  Creek 
Mine  Tailings. 

Lead. 

S 

WA 

Moses  Lake 
Weltfield 
Contamination. 

Moses  Lake. 

5 

WA 

Vancouver 
Water  Station 

#4 
Contamlnatioa 

Vancouver. 

6 

CA 

Del  AmoFacHHy.. 

Loe  Angeles. 

15 

CA 

Westminster 
Tract  #2633. 

Westminster. 

21 

PA 

Crossley  Farm 

Hereford 
Township. 

Number  of  site) 

1  proposed  for  listing:  19. 

'Sit« 
groops  c 

3  are  piac 
)«50on  t 

ed  in  groops  (Gr) 
he  final  NPL 

xxresponding  to 

Table  2.— National  Priorities  List,  Federal 
Facility  Sites,  Proposed  Update  #11 
(by  Group) 


NPL 
Gr' 

State 

Site  name 

City/county 

1 

HI 

Pearl  Hartxjr 
Naval 
Complex. 

Pearl  Haitwr. 

4 

TX 

Pantex  Plant 
(USDOE). 

Pantex  ViHage. 

4 

WA 

Hamilton  Island 

North 

Landlill  (USA/ 

Bonneville. 

COE). 

Number  of  Federal  tatility  sites  proposed  for  Hat- 
ing: 3. 

'  Sites  are  placed  in  groups  (Gr)  corresponding  to 
groups  of  50  on  the  final  NPL. 


Authority:  42  U.S.C.  9601-9657;  33  U3.C. 
1321(c)(2):  EO.  11735,  38  FR  21243,  E.0. 1258a 
52  FR  2923. 

Dated:  July  19, 1991. 
Don  R.  Clay, 

Assistant  Administrator,  Office  of  Solid 
Waste  and  Emergency  Response. 
[FR  Doc.  91-17794  Filed  7-28-91;  8:45  am] 
BiLUNO  CODE  asa»«»M 


FEDERAL  MARmiME  COMMISSION 

46  CFR  Parts  515,  560  and  572 

[Docket  No.  91-20] 

Exemption  of  Certain  Marina  Tarnrinai 
Services  Arrangements 

aoency:  Federal  Maritime  Commission. 

ACTION:  Notice  of  proposed  rulemaking; 
Extension  of  reply  date. 

summary:  On  May  15, 1991,  the  Federal 
Maritime  Commission  published  a 
notice  of  proposed  rulemaking  (56  FR 
22384)  which  proposes  to  amend  46  CFR 
parts  515.  560  and  572  to  conditionally 
exempt,  pursuant  to  section  35  of  the 
Shipping  Act.  1916.  and  section  16  of  the 
Shipping  Act  of  1984.  certain  marine 
terminal  services  arrangements  from 
certain  agreement  filing  requirements  of 
the  Shipping  Act  1916,  the  Shipping  Act 
of  1984  and  the  Commission's 
implementing  regulations  thereunder, 
and  to  conditionally  discontinue  the 
Commission's  tariff  filing  requirements 
for  such  matters.  The  notice  of  proposed 
rulemaking  required  the  filing  of 
comments  by  JuJy  15. 1991.  and  replies 
to  comments  by  August  13. 1991.  The 
American  Association  of  Port 
Authorities  ("AAPA")  has  requested 
that  time  for  filing  replies  be  extended  to 
August  31. 1991,  to  provide  ample  time 
to  review  and  respond  to  comments.  The 
Commission  has  determined  to  grant 
AAPA's  request 

DATES:  Replies  to  comments  due  on  or 
before  August  31, 1991. 

ADDRESSES:  Send  an  original  and  fifteen 
copies  of  replies  to:  Joseph  C  Polking. 
Secretary,  Federal  Maritime 
Commission.  1100  L  Street  NW., 
Washington.  DC  20573-0001.  (202)  523- 
5725. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bryant  L  VanBrakle.  Deputy  Director, 
Bureau  of  Domestic  Regulation,  Federal 
Maritime  Commission,  1100  L  Street, 
NW,  Washington.  DC  20573-0001,  (202) 
523-5796. 


By  the  CommlBBion. 
loseph  C  Polking, 
St^cretary. 

[FR  Doc.  91-17824  Filed  7-86^ffl:B:4i 
Biuma  COM  aTso-et-M 

46  CFR  Parts  550.  560.  and  58 

[Doektt  No.  90-23] 

Automated  Tartff  Filing  and 
Information  System  ("ATFI")  0 
Freight  Tartffa  In  Foreign  and 
Domestic  Offshore  Commarca; 

aqsncy:  Federal  Maritime  Comi 

ACTION:  Notice  of  availability  of 
Interim  Report. 

SUMMARY:  The  Federal  Maritime 
Commission's  Third  Interim  Rep 
resolves  remaining  issues  set  foi 
August  1990  Notice  of  Inquiry,  e) 
the  required  uae  of  the  Harmoni: 
System  of  Commodity  Coding  ai 
implementation  plan  (transition' 
scale  operation).  Further  oomme 
invited  on  these  two  issues. 

oarm:  Written  oomments  on  #  1 
Harmonized  System,  and  #23, 
Transition  Plan,  (original  and  15' 
must  be  submitted  t^  August  26, 
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name 


art>or 

I 

Jlex. 

Plant 
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Qty/county 


Pearl  Haitwr. 


Pantex  VHiage. 

North 
Bonneville. 


iiity  sites  proposed  for  Nsl- 

oups  (Gr)  corresponding  to 
NPl_. 


Authority:  42  U.S.C.  9601-9657;  33  U3.C. 
1321(c)(2);  EO.  11735, 38  FR  21243.  E.0. 1258a 
52  FR  2923. 

Dated:  July  19. 1991. 
Don  R.  Clay, 

Assistant  Administrator.  Office  of  Solid 
Waste  and  Emergency  Response. 
[FR  Doc.  91-17794  Filed  7-28-fll;  8:45  am] 
WLUWO  CODE  esse-M-M 


FEDERAL  MARrTIME  COMMISSION 

46  CFR  Parte  S15, 560  and  572 

[Docket  No.  91-20] 

Exemption  of  Certain  Marina  Terminal 
Services  Arrangemante 

AQENCy:  Federal  Maritime  Commission. 

action:  Notice  of  proposed  rulemaking; 
Extension  of  reply  date. 

summary:  On  May  15, 1991,  the  Federal 
Maritime  Commission  published  a 
notice  of  proposed  rulemaking  (56  FR 
22384)  which  proposes  to  amend  46  CFR 
parts  515,  560  and  572  to  conditionally 
exempt,  pursuant  to  section  35  of  the 
Shipping  Act,  1916,  and  section  16  of  the 
Shipping  Act  of  1984.  certain  marine 
terminal  services  arrangements  from 
certain  agreement  filing  requirements  of 
the  Shipping  Act  1916,  the  Shipping  Act 
of  1984  and  the  Commission's 
implementing  regulations  thereunder, 
and  to  conditionally  discontinue  the 
Commission's  tariff  filing  requirements 
for  such  matters.  The  notice  of  proposed 
rulemaking  required  the  filing  of 
comments  by  July  15. 1991.  and  replies 
to  comments  by  August  13. 1991.  The 
American  Association  of  Port 
Authorities  ("AAPA")  has  requested 
that  time  for  filing  replies  be  extended  to 
August  31. 1991,  to  provide  ample  time 
to  review  and  respond  to  comments.  The 
Commission  has  determined  to  grant 
AAPA's  request 

DATES:  Replies  to  comments  due  on  or 
before  August  31, 1991. 

ADDRESSES:  Send  an  original  and  fifteen 
copies  of  replies  to:  Joseph  C.  Polking. 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573-0001,  (202)  523- 
5725. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bryant  L  VanBrakle,  Deputy  Director, 
Bureau  of  Domestic  Regulation,  Federal 
Maritime  Commission,  1100  L  Street, 
NW,  Washington,  DC  20573-0001.  (202) 
523-5798. 


By  the  CommiBsion. 
foseph  C  Polking, 
Secretary. 

(FR  Doc.  91-17824  Filed  7-28^ffl;  8:46  am] 
BIUNW  COM  •7a»-et-M 

46  CFR  Parte  550,  580,  and  Sfti 
[Doctctt  No.  90-23] 

Automated  Tariff  Filing  and 
Information  System  ("ATFI")  Ocean 
Freight  Tartfte  In  Foreign  and 
Domestic  Ofteiiore  Commerce;  Inquiry 

AQ8NCY:  Federal  Maritime  Commission. 

action:  Notice  of  avallahJUty  of  Thh-d 
Interhn  Report. 

SUMMARY:  The  Federal  Maritime 
Commission's  Third  Interim  Report 
resolves  remaining  issues  set  forth  In  the 
August  1990  Notice  of  Inquiry,  exceptfor 
the  required  use  of  the  Harmonized 
System  of  Commodity  Coding  and 
implementation  plan  (transition  to'full- 
scale  operation).  Further  comments  are 
invited  on  these  two  issues. 

DATES:  Written  comments  on  #  1, 
Harmonized  System,  and  #23. 
Transition  Plan,  (original  andlScopies) 
must  be  submitted  %  August  26. 1990. 


and  served  on  other  parties  to  the 
proceeding. 

Availability  of  Third  Interim  Report 
July  23. 1991. 

-AOORitset:  Submit  written  comments 
to:  Joseph  C.  Polking.  Secretary,  Federal 
Maritime  Commission,  noo  L  Street. 
NW.,  Washington,  DC  20573.  A  copy  of 
the  Service  Ust  in  this  proceeding,  as 
wdll  as  a  copy  of  the  Third  Interim 
Report  may  also  be  obtained  through 
the  Secretary. 

FOR  furtnsr  information  contact: 
John  Robert  Ewers,  Deputy  Managing 
Director,  Federal  Maritime  Commission. 
1100  L  Street.  NW..  Washington,  DC 
20573,  (202)  523-5800. 
SUPPI^mentarv  information:  On 
August  1.JL990,  the  Federal  Maritime 
Commission  issued  an  ATFI  Notice  of 
Inquiry  (85  PR  31199.  August  1, 1990). 
requesting  public  comment  on  some  of 
the  basic  features  being  considered  for 
ATFI.  On  December  26, 1990,  after 
consideration  of  the  comments  received, 
the  .Commission  issued  an  Interim 
Report  with  an  appended  ATFI  Batdh 
Filing  Guide  (with  transaction  sets)  (86 
FR  666.  January  8, 1991).  On  March  25, 
1991.  the  Commission  issued  a  Second 
Interim  Report  (56  FR  13101.  Mardh  29. 
1991]  which  responds  to  concemsof 
commercial  Electronic  Tariff  Filers, 


affirms  that  the  Commission  ^will  not 
furnish  batch  filing  software,  and 
reiterates  that  the  Batch  Filing  Guide  is 
all  that  is  necessary  for  any  firm  to 
develop  its  own  software.  The  Second 
Interim  Report  also  establishes  a 
tentative  schedule  for  certification  of 
such  privately-developed  batch  filing 
software,  the  window  for  which  will 
begin  in  early  November  1991  and 
extend  into  early  1992.  when  ATFI  goes 
into  full-scale  operation. 

The  July  23, 1991,  Third  Interim  Report 
resolves  remaining  issues  set  forth  in>tK* 
Notice  of  Inquiry,  except  for  the 
required  use  of  the  Harmonized  System 
of  Commodity  Coding,  and  proposes  an 
implementation  plan  for  transition  to 
full-scale  operations,  upon  which 
comments  are  invited.  Additionally,  the 
Third  Interim  Report  reflects  a  recent 
iteration  of  the  U.S.  House  of 
Representatives'  policy  promoting  the 
use  of  algorithms  in  ATFI  and  making 
the  "bottom-line"  lunctionaUly  available 
to  all  public  users. 

A  proposed  rule,  with  opportunity  for 
public  comments,  is  being  prepared  for 
publication  in  the  Federal  Register. 
Joseph  C.  Polking, 
Secretary. 

(FR  Doc.  91-T7B23  nied  7-26-81;  8:45.aiii] 
aiujNO  cooc  STafr^Mt 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  ailes  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agerKy 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  91-109] 

Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases; 
Meeting 

AOENCy:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action;  Notice  of  meeting. 

summary:  With  this  document,  we  give 
notice  of  a  meeting  of  the  Secretary's 
Advisory  Committee  on  Foreign  Animal 
and  Poultry  Diseases. 

PLACE,  DATES,  AND  TIME  OF  MEETING: 

The  meeting  will  be  held  in  the  North 
Prairie  Room  of  the  Holiday  Inn- 
Gateway  Center,  US  Highway  30  and 
Elwood  Drive.  Ames.  Iowa  50010. 
-  August  27  through  August  29, 1991. 
Sessions  will  be  held  from  1  p.m.  to  5 
p.m.  on  August  27,  from  8  a.m.  to  5  p.m. 
on  August  28,  and  from  8  a.m.  to  12  noon 
on  August  29. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  M.A.  Mixson,  Chief  Staff 
Veterinarian.  Emergency  Programs  Staff. 
VS.  APHIS.  USDA,  room  747,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  43&-8073. 
SUPPLEMENTARY  INFORMATION:  The 

Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases 
(Committee)  advises  the  Secretary  of 
Agriculture  of  means  to  suppress, 
control,  or  eradicate  an  outbreak  of  foot- 
and-mouth  disease,  or  other  destructive 
foreign  animal  or  poultry  disease,  in  the 
event  these  diseases  should  enter  the 
United  States.  The  Committee  also 
advises  the  Secretary  of  Agriculture  of 
means  to  prevent  these  diseases. 

Tentative  topics  for  discussion  at  the 
upcoming  meeting  will  include,  among 
other  things,  the  expectations  of  the 
Committee  for  1992.  emergency 
preparedness  goals  for  the  Animal  and 
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Plant  Health  Inspection  Service 
(APHIS),  and  a  review  of  APHIS  plans 
to  deal  effectively  with  outbreaks  of 
foreign  diseases.  A  representative  of  the 
Agricultural  Research  Service  will 
report  on  that  agency's  foreign  animal 
disease  research  activities.  The 
Committee  will  also  develop 
recommendations  and  prepare 
comments  on  control  and  eradication 
guides  for  foot-and-mouth  disease  and 
other  foreign  animal  diseases. 

The  meeting  will  be  open  to  the 
public.  However,  due  to  time 
constraints,  the  public  will  not  be 
allowed  to  participate  in  the 
Committee's  discussion.  Written 
statements  concerning  meeting  topics 
may  be  filed  with  the  Committee  before 
or  after  the  meeting  by  sending  them  to 
Dr.  M.A.  Mixson  at  the  above  address, 
or  may  be  filed  at  the  meeting. 

This  notice  is  given  in  compliance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463). 

Done  in  Washington,  DC,  this  24th  day  of 
July  1991. 

lame*  W.  Glouar, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  91-17874  Filed  7-2ft-91;  8:45  am] 
MLUNO  CODE  8410-34-M 


Rural  Electrification  Administration 

Raybum  Country  Electric  Cooperative, 
Inc.;  Finding  of  No  Significant  Impact 

aqency:  Rural  Electrification 
Administration.  USDA. 

ACTION:  Finding  of  no  significant  impact 
relating  to  the  construction  and 
operation  by  Raybum  Country  Electric 
Cooperative.  Inc.  (RCEC).  of  the 
Mineola-Canton  Tap  and  Explorer- 
Overton  138  kV  Transmission  Lines 
located  in  Anderson,  Cherokee, 
Henderson.  Kaufman.  Rusk.  Smith  and 
Van  Zandt  Counties,  Texas. 


summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA).  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  as  amended,  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508)  and  REA 
Environmental  Policies  and  Procedures 
(7  CFR  part  1794).  has  made  a  Finding  of 
No  significant  Impact  (FONSI)  with 


respect  to  the  construction  and 
operation  of  the  Mineola-Canton  tap 
and  Explorer-Overton  138  kV 
Transmission  Line  Project. 

FOR  FURTHER  INFORMATION  CONTACT. 

.Mr.  Martin  G.  Seipel,  Director, 
Southwest  Area — Electric,  Rural 
Electrification  Administration.  Room 
0207,  Agriculture  South  Building. 
Washington.  DC  20250.  telephone:  (202) 
382-8848.  Copies  of  the  Environmental 
Assessment  (EA)  and  FONSI  can  be 
reviewed  at  REA  at  the  address 
provided  above  or  at  the  office  of 
Raybum  Country  Electric  Cooperative, 
Inc..  980  Sids  Road.  Rockwall.  Texas 
75087. 

SUPPLEMENTARY  INFORMA-nON:  RCEC  is 

a  power  supply  cooperative  that  is  not 
an  REA  borrower.  It  supplies  the 
wholesale  power  requirements  of  its  six 
member  distribution  cooperatives  that 
are  REA  borrowers.  RCEC  is  not  seeking 
financing  assistance  from  REA  for  the 
proposed  facilities.  However,  this 
arrangement  requires  certain  REA 
actions  with  respect  to  RCEC's  proposed 
plan  of  power  supply.  The  project  will 
allow  RCEC  to  interconnect  its  facilities 
with  the  Southwestern  Electric  Power 
Company  (SWEPCO)  and  to  more 
economically  serve  its  member  systems. 

REA.  in  accordance  with  its 
environmental  policies  and  procedures, 
required  that  Raybum  Country  Electric 
Cooperative.  Inc.  (RCEC).  develop  a 
Borrower's  Environmental  Report  (BER) 
reflecting  the  potential  impacts  of  the 
proposed  facility.  The  BER.  which 
includes  input  from  Federal.  State  and 
local  agencies,  has  been  adopted  as 
REA's  EA  for  the  project  in  accordance 
with  7  CFR  1794.83.  REA  has  concluded 
that  the  BER  represents  an  accurate 
assessment  of  the  environmental 
impacts  of  the  project.  RCEC.  in 
conjunction  with  SWEPCO,  plans  to 
construct  the  proposed  209.1  km  (130.0 
mile)  transmission  line  project  in  seven 
segments  using  primarily  wood  pole  H- 
frame  structures.  Detailed  routing 
information  can  be  obtained  by 
contacting  RCEC  at  the  above  address. 

The  first  segment  will  be 
approximately  34.4  km  (21.5  miles)  in 
length  and  connect  SV/EPCO's  Mineola 
Substation  located  northeast  of  Mineola. 
Texas,  and  RCEC's  existing  Canton  Tap 
Switching  Station  located  approximately 
8.8  km  (5.5  miles)  southwest  of  Grand 
Saline,  Texas.  SWEPCO  will  construct  a 


24.8  km  (15.5  mile)  section  of  t> 
segment. 

The  second  segment  will  be 
approximately  10.5  km  (6.5  mil 
length  and  wUl  connect  RCEC; 
proposed  Explorer  Switching  S 
located  approximately  16.9  km 
miles)  southwest  of  Canton.  T( 
.Kaufman  County  Electric  Coop 
(KCEC)  proposed  Mabank  Swi 
Station  located  approximately 
(5.0  miles)  north  of  Mabank,  Ti 

The  third  segment  will  be 
approximately  25.7  km  (16i0  mi 
length  and  connect  KCEC's  pre 
Mabank  Substation  site  with  ^ 
Electric  Cooperative's  (NEEC) 
Cedar  Substation  located  appr 
4.3  km  (2.7  miles)  south  of  Eust 
Texas. 

The  fourth  segment  will  be 
approximately  18.5  km  (ll.S  mi 
length  and  connect  NEEC's  Ce( 
Substation  and  NEEC's  existing 
Substation. 

Tlie  fifth  segment  will  be 
approximately  13.7  km  (8.5  miL 
length  and  cormect  NEEC's  Wt 
Substation  and  NEEC's  propos 
Chapel  Substation  site  located 
approximately  7.2  km  (4.5  mllei 
northeast  of  Murchison.  Texas, 

The  sixth  segment  will  be 
approximately  18.5  km  (11.5  mi 
length  and  connect  NEEC's  Bai 
Chapel  Substation  site  and  NE 
Antioch  Switching  Station  loca 
eastern  Henderson  County. 

The  seventh  segment  will  be 
approximately  63.0  km  (39.0  mi 
length  and  connect  NEEC's  exi 
Coffee  Substation  located  6.4  k 
miles)  northeeet  of  Frankaton, ' 
with  SWEPCO's  existing  Overt 
Switching  Station. located  souti 
Overton.  Texas. 

Altematives  examined  for  th 
proposed  project  included  no  a 
alternative  routes.  The  "no  acti 
alternative  woiild  dlso  allow  Ri 
meet  its  present  and  future  nee 


Fhfn  rianw 


Gaylord  Foundry  Equipment,  Inc 

Ptymouth  Rubber  Company,  fnc .~ 

t«a  Manutactunr>g  Company  ______ 

RuQQon  ManuJaduing,  Inc 

American  Modem  Metats  Corporation.. 


King  Brothers  Industries 

Act  11/B.b.A.  John  Roberts  Umlted . 
Kenneteoc'lnc.. 

Bunton  Company. 
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Mi 

tion  Administration 

y  Electric  Cooperative, 
to  Significant  Impact 

ectrification 
JSDA. 

}f  no  significant  impact 
nstruction  and 
bum  Country  Electric 
(RCEC).ofthe 
Tap  and  Explorer- 
fransmission  Lines 
son,  Cherokee, 
man,  Rusk,  Smith  and 
ties,  Texas. 


I  is  hereby  given  that 
ication  Administration 
:o  the  National 
)licy  Act  of  1969 
ded,  the  Council  on 
uality  Regulations  (40 
508)  and  REA 
)licie8  and  Procedures 
,  has  made  a  Finding  of 
pact  (FONSI)  with 


respect  to  the  construction  and 
operation  of  the  Mineola-Canton  tap 
and  Explorer-Overton  138  kV 
Transmission  Line  Project. 

FOR  FURTHER  INFORMATION  CONTACT 

.Mr.  Martin  G.  Seipel,  Director, 
Southwest  Area — Electric,  Rural 
Electrification  Administration,  Room 
0207,  Agriculture  South  Building, 
Washington.  DC  20250,  telephone:  (202) 
382-8848.  Copies  of  the  Environmental 
Assessment  (EA)  and  FONSI  can  be 
reviewed  at  REA  at  the  address 
provided  above  or  at  the  office  of 
Raybum  Country  Electric  Cooperative. 
Inc.,  980  Sids  Road,  Rockwall,  Texas 
75087. 

SUPPLEMENTARY  INFORMATION:  RCEC  is 

a  power  supply  cooperative  that  is  not 
an  REA  borrower.  It  supplies  the 
wholesale  power  requirements  of  its  six 
member  distribution  cooperatives  that 
are  REA  borrowers.  RCEC  is  not  seeking 
financing  assistance  from  REA  for  the 
proposed  facilities.  However,  this 
arrangement  requires  certain  REA 
actions  with  respect  to  RCEC's  proposed 
plan  of  power  supply.  The  project  will 
allow  RCEC  to  interconnect  its  facilities 
with  the  Southwestern  Electric  Power 
Company  (SWEPCO)  and  to  more 
economically  serve  its  member  systems. 

REA,  in  accordance  with  its 
environmental  policies  and  procedures, 
required  that  Raybum  Country  Electric 
Cooperative,  Inc.  (RCEC),  develop  a 
Borrower's  Environmental  Report  (BER) 
reflecting  the  potential  impacts  of  the 
proposed  facility.  The  BER,  which 
includes  input  fit}m  Federal,  State  and 
local  agencies,  has  been  adopted  as 
REA's  EA  for  the  project  in  accordance 
with  7  CFR  1794.83.  REA  has  concluded 
that  the  BER  represents  an  accurate 
assessment  of  the  environmental 
impacts  of  the  project.  RCEC,  in 
conjunction  with  SWEPCO.  plans  to 
construct  the  proposed  209.1  km  (130.0 
mile)  transmission  line  project  in  seven 
segments  using  primarily  wood  pole  H- 
frame  structures.  Detailed  routing 
information  can  be  obtained  by 
contacting  RCEC  at  the  above  address. 

The  first  segment  will  be 
approximately  34.4  km  (21.5  miles)  in 
length  and  connect  SWEPCO's  Mineola 
Substation  located  northeast  of  Mineola, 
Texas,  and  RCEC's  existing  Canton  Tap 
Switching  Station  located  approximately 
8.8  km  (5.5  miles)  southwest  of  Grand 
Saline.  Texas.  SWEPCO  will  construct  a 


24.8  km  (15.5  mile)  section  of  this 
segment. 

The  second  segment  will  be 
approximately  10.5  km  (6.5  mileq)  in 
length  and  wUl  conneot  RCEC^s 
proposed  Explorer  Switching  Station 
located  approximately  16.9  km  (10.5 
miles)  southwest  of  Canton,  Texas,  with 
•Kaufman  County  Electric  Cooperative's 
(KCEC)  proposed  Mabank  fiwitching 
Station  located  approximately  8>0  km 
(5.0  miles)  north  of  Mabank,  Texas. 

The  third  segment  will  be 
approximately  25.7  km  (IdiO  miles)  in 
length  and  connect  KCEC's  proposed 
Mabank  Substation  site  with  New  Era 
Electric  Cooperative's  (NEEC)  existing 
Cedar  Substation  located  approximately 
4.3  km  (2.7  miles)  south  of£u8taoe. 
Texas. 

The  fourth  segment  will  be 
approximately  18.5  km  (11.5  miles)  in 
length  and  connect  NEEC's  Cedar 
Substation  and  NEEC's  existing  Walton 
Substation. 

The  fifth  segment  will  be 
approximately  13.7  km  (8.5  miles) 'in 
length  and  cormect  NEEC's  Walton 
Substation  and  NEEC's  proposed  Barton 
Chapel  Substation  site  located 
approximately  7.2  km  (4.5  mlle^) 
northeast  of  Murchison,  Texas. 

The  sixth  segment  will  be 
approximately  18.5  km  (11.5  miles)  in 
length  and  connect  NEEC's  Barton 
Chapel  Substation  site  and  NEEC's 
Antioch  Switching  Stationlocated  in 
eastern  Henderson  County. 

The  seventh  segment  will  be 
approximately  63.0  km  (39.0  miles)  in 
length  and  connect  NEEC's  existing 
Coffee  Substation  located  6.4  km  (4.0 
miles)  northeast  of  Frankston,  Texas, 
with  SWEPCO's  existing  Overton 
Switching  Station  located  south  of 
^Overton.  Texas. 

Alternatives  examined  for  the 
proposed  project  included  no  action  and 
alternative  routes.  The  "no  action" 
alternative  would  itlso  allow  RCEC  to 
meet  its  present  and  future  needs.  REA 


determined  that  the  proposed  project 
will  meet  RCEC's  existing  and  future 
needs  more  effectively  and 
economically  and  will  have  no 
significant  impact  on  the  environment. 

In  accordance  with  REA 
Environmental  Policies  and  Procedures, 
7  CFR  Part  1794,  RCEC  and  SWEPCO 
published  notices  and  advertisements  in 
the  Palestine  Herald  Press,  lacksonville 
Progress,  Athens  Daily  Review.  Terrell 
Tribune,  Henderson  Daily  News,  Tyler 
Courier-Times-^Telegraph,  Canton 
Herald,  Winnsboro  News,  Grand  Saline 
Sun  and  the  Mineola  Monitor.  The 
newspapers  have  a  general  circulation 
in  Anderson.  Cherokee,  Henderson. 
Kaufman.  Rusk,  Smith  and  Van  Zandt 
Counties.  Texas.  Thenotices  described 
the  project,  announced  the  availability 
of  the  BERs  for  review,  and  gave 
addresses  where  comments  could  be 
sent. 

The  public  was  given  at  leadt  30  days 
to  respond  and  submit  comments.  No 
responses  were  received  by  RCEC. 

As  a  result  of  its  independent 
evaluation,  REA  concluded  that  its 
approval  to  allow  RCEC  to  construct  the 
proposed  project  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  REA  hereby  reaches  a 
Finding  of  No  Significant  Impact  with 
respect  to  the  proposed  project  in 
accordance  with  7  CFR  part  1794. 

Dated:  July  26. 1991. 
John  H.  Ainesen, 

Assistant  AdministTatar— Electric 

[FR  Doc.  91-17922  Filed  7-2&-ei:  8i46  ani] 

MLUNO  CODE  M10-16-M 


COIMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
Of  the  Ohio  Advisory  Committee 

TJotice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  &e  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Ohio  Advisory 


Committee  to  the  Commission  will  be 
held  from  9  a.m.  until  3  p.m.  on 
Wednesday,  August  28, 1991,  at  the 
Sheraton  Cleveland  City  Center.  TH  St. 
Glair  Avenue,  Cleveland,  Ohio  MT14. 
The  purpose  of  this  meeting  is  to  orient 
members,  meet  Midwestern  Regional 
staff,  discuss  civil  rights  issues,  and  plan 
future  activities. 

Persons  desiring  additional 
information  should  contact  Committee 
Chairperson,  Lynwood  Battle,  at  (513) 
963-2843  or  Constance -M.  Davis, 
Regional  Director  of  the  Midwestern 
Regional  Office,  U.S.  Commission  on 
Civil  Rights,  at  (312)  353-8311.  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
flign  lan^age  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
.and  regulations  tof  the  CommisBion. 

Dated  at  Washington,  DC  July  19, 1991. 
Carol  Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  91-17644  Filed  7-26-91:  SMS  am] 
BIUJNO  COOC  SSIS-OI-II 


DEPARTMEirr  OF  COMMERCE 

Eoertomic  Development 

Administration 

Petitions  hif  Producing  Firms  for 
Determination  of  £Mgit>iiity  To  Appty 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 

action:  To^veifirms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from 'the  fimw 
listed  below. 


1  tIiii  name 


Gaykxd  Foundry  Equipment.  Inc_ 
Ptymoutt)  Rubber  Company,  tnc... 

hra  Manufactunng  Company 

Rugg«m  Manuiactunng,  Inc 


American  Modem  Metats  Corporation.. 


King  Brothara  industries 

Act  lt/B.b.A.  John  Roberts  Limited . 
Kenneteoc '  Inc - ,.,.,. 


Bunton  Company. 


Addraas 


703  S.  Cottage.  Independence,  MO  64091 '.  06/ 1 4/91 

104  Revere  Street,  Canton.  MA  02021 .  06/14/91 

201  East  Broad  Street  Iva.  80  29656 06/18/91 

35  Industnai  Park  Circle,  Rachester,  NY  14624-  06/18/91 

2403. 

25  Belgrove  Drive,  Kearny,  NJ  07032 .  06/24/91 

27781  Avenue  Hepkins.  Vatenda.  CA  01385 De/24/91 

Biddeton)  Industrail  Pane  Biddefonl.  ME  04006 06/25/91 

740  Cypreae  Street,  Box  616,  !KeMne«  Square,  06/25/91 

PA  19348. 

4501  E.  Indian  Trail,  Louisville,  KY  40213 .'.  06/26/91 


Date 

petition 


Product 


Enameled  cast  Iron  household  arbdes. 

VlTfyi  and  electrical  tape 

Ladwe  txousee  and  ladiss  slacks. 

CamenH.  carousal  trays,  stapler  (Mrs  and  heater 

motors. 
Draiwn  alummum  tut>ing,  rod,  bar  and  extruded 

shapes  tor  b8s«t>ali  and  so(tt>all  bats. 
Plastic  ptombing  Uttmgs 

rMen  s  S4iin  and  sporteoats  vti  women'a  coats. 
Synthetic  spun  yam. 

Gasoline    powered    conrnerdal    grass   cutting 
tnvtnn  (riding  and  walk-behind). 
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Rrm  name 


Triangle  Brass  Manulactuhng  Company,  Inc.. 
Westin-Nielsen  Corporation 


H.M.  Quackenbush,  Inc.. 


Sequoia  Industries,  Inc 

Noritieast  Knitting  Mills,  Inc.. 


Adolph  Meller  Company.. 
Aefolloy,  Inc 


Paul  Krone  Oiecasting  Company.. 


ASBK.  Inc.  DBA/Marion  Rohr  Corporation.. 
Sherco  Enterprises 


Top  Switch  Manufacturing  Company.. 
Scott  McLean,  Inc 


Buffalo  Brake  Beam  Company... 

Sebagc  Woodcrafters,  Inc 

Saf-T-Bak,  Inc 

Bel  Air  Tool  Corporation 

Planto  Furniture  Mfg.  Co.,  Inc..- 

Etta  Industries,  Inc 

Keamey  &  Trecker  Corporation  . 

Staodyn,  Inc 

Wondermaid,  Inc 


White  Lift  Tnx*  Parts  &  Mfg.  Co..  Inc.. 


Address 


3528  Emery  Street,  Los  Angeles,  CA  90023 

4301  White  Bear  Parkway.  St.  Paul,  MN  55110... 

220  Prospect  Street,  Herkimer,  NY  13350 

11813  Hubbard  Road,  Livonia.  Ml  48150 

69  Alden  Street,  Fall  River,  MA  02723 

120  Corliss  Street,  Provider>ce,  Rl  02904 

42-21  Ninth  Street,  Long  Island  Oty,  NY  11101 ... 

6605  W.  Fullerlon  Avenue,  Chicago,  IL  60635 

152  Madison  Avenue,  New  York.  NY  10016- 

6714. 
627  Field  Street  Johnson  City,  NY  13790 

1925  8th  Avenue,  Seattle,  WA  98101 

924  W.  Main  St./P.O.  Box  2140,  Bowling  Green, 

KY  42101. 

400  Ingham  Avenue,  Lackawanna,  NY  14218 

Route  117,  Buckfield,  ME  04220 

201  Cayuga  Avenue.  Altoona,  PA  16603 

110  Byfield  Street,  Warwick,  Rl  02888 

307  Indiana  Street,  San  Antonio,  TX  78210 

4755  Walnut  Street,  Boulder,  CO  80301 

11000  West  Theodore  Trecker  Way,  Milwaukee, 

Wl  53214. 
1225  Flonda  Avenue,  Box  1379,  Longmont  CO 

80502-1379. 
1520  Washington  Avenue,  SL  Louis,  MO  63103... 

8600  Jefferson  Highway,  Osseo,  MN  55369... 


Date 

petition 

accepted 


06/27/91 
06/27/91 

07/01/91 

07/01/91 
07/01/91 

07/03/91 
07/05/91 

07/05/91 


07/05/91 

07/05/91 

07/05/91 
07/05/91 

07/08/91 
07/08/91 
07/09/91 
07/09/91 
07/09/91 
07/11/91 
07/11/91 

07/11/91 

07/12/91 

07/15/91 


Product 


Door  closers,  parts,  stops,  pulls,  and  kick  plates. 

Upholstered  cfiairs  with  wooden  frames,  with 
wood  or  metal  swivel  base. 

Nutcrackers  and  nutptcks,  machined,  plated  and 
assembled  from  steel. 

Machined  parts  for  motor  vehicle  clutches. 

Sweaters:  men's  and  women's  cotton,  knit  and 
other  blerxls  of  fibers. 

Optical  components  known  as  sapphires. 

Stainless  steel  flanges,  couplings  and  gear 
blanks. 

Die  cast  parts  of  aluminum  &  zinc,  for  automo- 
bile coolant  systems,  transmission  &  steering 
systems. 

Ladies  panties  made  of  nylon/lycra  lace. 

Electrical  cable,  harness  assemblies  used  for 
machines  and  computers. 

Jackets. 

OEM  parts  for  brush  industry,  tool  and  brush 
bodies  of  dimension  lumber  and  chairs. 

Brake  systems  for  railroad  cars. 

Wood  furniture. 

Insulated  coats  and  pants,  coveralls  and  vests. 

Costume  earings  ar>d  belt  buckle  assemblies. 

Wood  upholstered  office  chairs. 

Ballasts  for  lighting. 

Machining  centers  without  automatic  tool  chang- 
ers, and  multiple  stations. 

Tens— transcutaneous  electrical  nerve  stimula- 
tors. 

Slips  (full  and  half)  pattern  design,  cut  and  sew 
man-made  fillers. 

Self-propelled  fork  lift  trucks,  electric,  gasoline, 
propane  or  diesel  engines  and  parts. 


The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  room  4015A,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313.  Trade 
Adjustment  Assistance. 


Dated;  July  23, 1991. 
L.  )oyce  Hampers, 

Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  91-17943  Filed  7-26-91;  8;45  am] 

MLLHM  COOC  3S10-24-M 

National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 
action:  Issuance  of  Scientific  Research 
Permit  No.  743. 

summary:  On  Friday.  March  29, 1991. 
notice  was  published  in  the  Federal 
Register  (56  FR  13128)  that  an 
application  (P167F)  had  been  filed  by  Dr. 
Frank  T.  Awbrey,  Hubbs  Sea  World 
Research  Institute,  1700  South  Shores 
Road,  San  Diego,  California  92107,  to 
take  by  harassment  up  to  100  killer 
whales  (Orcinus  orca),  as  many  as  50 
times  each,  all  sizes,  ages,  sexes,  and 
reproductive  conditions.  The  research 
involves  identification  of  acoustical  cues 
likely  to  be  used  by  the  killer  whales  to 
locate  a  commercial  fishing  boat 
retrieving  a  longline  with  sablefish  and 
to  find  ways  to  make  those  sounds  less 
audible  to  the  whales.  Duration  of  the 


research  is  two  years  in  Prince  William 
Sound,  Alaska,  especially  in  Knight 
Island  Passage. 

Notice  is  hereby  given  that  on  July  17. 
1991,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407)  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  National  Marine  Fisheries 
Service  issued  a  permit  for  the  above 
research  activities  subject  to  the  Special 
Conditions  set  forth  therein. 

The  permit  is  available  for  review  by 
appointment  by  interested  persons  in 
the  following  offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway.  SSMCl.  room  7320, 
Silver  Spring,  Maryland  20910  (301/ 
427-2289); 

Director.  Alaska  Region.  National 
Marine  Fisheries  Service,  NOAA.  709 
West  9th  Street.  Federal  Bldg..  Juneau. 
Alaska  99802  (907/586-7221);  and 

Director,  Southwest  Region.  National 
Marine  Fisheries  Service.  NOAA.  300 
South  Ferry  Street.  Terminal  Island. 
California  90731-7415  (213/514-6196). 


Dated:  July  17, 1991. 
Nancy  Foster. 

Director,  Off  ice  of  Protected  ResOi 
National  Marine  Fisheries  Servict 
[FR  Doc.  91-17825  Filed  7-26-91;  C 
MLUNQ  COM  M10-^^4I 


National  Tachnical  Informatii 
Service 

Govemmant-Ownad  Invantio 
Availability  for  Ucanalng 

The  following  inventions  an 
by  the  United  States  Govemm 
are  available  for  licensing  in  a 
with  35  U.S.C.  207  to  achieve 
expeditious  commercializatior 
of  federally  funded  research  a 
development. 

United  States  Patent  Applic 
Serial  Number  7-429.326.  "Pol; 
Containing  Immobilized  Metaj 
Extractants",  is  available  for  1 
one  party  co-exclusively  with 
licensees.  It  disclosed  spherici 
polymeric  beads  having  intern 
structures  containing  extractai 
material  capable  of  sorbing  to: 
a  process  for  producing  such  b 
a  method  for  removing  toxic  n 
wastes  dissolved  in  dilute  aqu 
streams. 

United  States  Patent  Numbe 
(Patent  Application  Serial  Nun 
689.757).  "Sub-Micron  Particle 
which  discloses  an  instrument 
submicron  particles  by  charge- 
attachment.  The  instrument  is 
of  a  charging  chamber  with  tw 
concentric  cylindrical  electrod 
remote  third  collector  electrod 
pump  to  force  ambient  air  thro 
charging  chamber  and  into  the 
electrode.  The  innermost  elect 
the  charging  chamber  is  suppli 
radioactive  material  having  a  j 
covering.  This  material  can  ere 
small  bipolar  region  symmetric 
inner  electrode  where  primary 
ionization  takes  place.  Positivf 
created  in  this  region  move  to  i 
outside  unipolar  region  to  attai 
themselves  to  sub-micron  parti 
These  charged  particles  are  th< 
from  the  chained  chamber  at  w 
they  may  either  impinge  on  the 
collection  electrode  to  create  a 
measurable  axial  current  or  thi 
may  enter  a  size  discriminatioi 
chamber.  Should  they  enter  thi 
discrimination  chamber,  partic 
given  mobility  or  size  are  colle 
two  additional  concentric  cylir 
electrodes. 

A  copy  of  the  above  patent 
application  may  be  purchased 
specifying  the  serial  number,  b; 
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ss 

Date 

petition 

accepted 

Product 

igeles.  CA  90023 

St.  Paul,  MN  551 10 

rrwr  NY  13350 

06/27/91 
06/27/91 

07/01/91 

07/01/91 
07/01/91 

07/03/91 
07/05/91 

07/05/91 

07/05/91 

07/05/91 

07/05/91 
07/05/91 

07/08/91 
07/08/91 
07/09/91 
07/09/91 
07/09/91 
07/11/91 
07/11/91 

07/11/91 

07/12/91 

07/15/91 

Door  closers,  parts,  stops,  pulls,  and  kick  plates. 
Upholstered  chairs  with  wooden  franies,  with 

wood  or  noetal  swivel  base. 
Nutcrackers  and  nutpicks  machined  piated  and 

nia.  Ml  48150 

assembled  from  steei. 
Machined  parts  for  motor  vehicle  clutches 

,  MA  02723 

Sweaters'  men's  and  women's  cotton   knit  and 

<nce,  Rl  02904 

other  blends  of  fibers. 
Optk:al  components  known  as  sapphires. 

slandCrty,  NY  11101.... 
Chicago,  IL  60635 

aw  York.  NY  10016- 
City,  NY  13790 

Stainless  steel  flanges,  couplings  and  gear 
blanks. 

I>e  cast  parts  of  aluminum  &  zinc,  for  automo- 
bile coolant  systems,  transmission  &  steering 
systems. 

Ladies  panties  made  of  nyk>n/lycra  lace. 

Electrical  cable    hartiess  assemblies  used  for 

WA  98101 

machines  and  computers. 
Jackets 

2140,  Bowling  Green, 

jwanna.  NY  14218 

D4220 

OEM  parts  for  brush  industry,  tool  and  brush 

bodies  of  dimensksn  lumber  and  chairs. 
Brake  systems  for  railroad  cars. 
Wood  furniture 

na.  PA  16603 

Insulated  coats  and  pants,  coveralls  and  vests. 

Costume  earings  and  bett  buckle  assemt>lies. 

Wood  upholstered  offKe  chairs. 

Ballasts  for  lighting. 

Machining  centers  without  automatic  tool  chang- 
ers, and  multiple  stations. 

Tens— transcutaneous  electrical  nerve  stimula- 
tors. 

Slips  (full  and  half)  pattern  design,  cut  and  sew 
man-made  fibers. 

Self-propelled  fork  lift  trucks,  electric,  gasoline, 
propane  or  diesel  engines  and  parts. 

k,  Rl  02888 

itonkj,  TX  78210 

er,  CO  80301 

icker  Way,  Milwaukee, 

1379,  Longmont  CO 

StLooiS,  MO63103.... 

)sseo,  MN  55369... 

991. 

y  for  Economic 

Filed  7-26-91:  8:45  am] 

Ic  and  Atmospheric 


il  Marine  Fisheries 

Commerce. 

i  of  Scientific  Research 

■iday,  March  29, 1991, 
shed  in  the  Federal 
.3128)  that  an 
7F]  had  been  filed  by  Dr. 
y,  Hubbs  Sea  World 
te,  1700  South  Shores 
,  California  92107,  to 
ent  up  to  100  killer 
orca],  as  many  as  50 
izes,  ages,  sexes,  and 
iditions.  The  research 
cation  of  acoustical  cues 
by  the  killer  whales  to 
cial  fishing  boat 
line  with  sablefish  and 
nake  those  sounds  less 
hales.  Duration  of  the 


research  is  two  years  in  Prince  William 
Sound,  Alaska,  especially  in  Knight 
Island  Passage. 

Notice  is  hereby  given  that  on  July  17, 
1991,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407)  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  National  Marine  Fisheries 
Service  issued  a  permit  for  the  above 
research  activities  subject  to  the  Special 
Conditions  set  forth  therein. 

The  permit  is  available  for  review  by 
appointment  by  interested  persons  in 
the  following  offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  SSMCl,  room  7320, 
Silver  Spring,  Maryland  20910  (301/ 
427-2289); 

Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  NOAA,  709 
West  9th  Street,  Federal  Bldg.,  Juneau, 
Alaska  99802  (907/586-7221);  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  300 
South  Ferry  Street,  Terminal  Island, 
California  90731-7415  (213/514-6196). 


Dated:  July  17, 1991. 
Nancy  Foatsr, 

Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
(PR  Doc.  91-17825  FUed  7-2ft-91: 8:45  am) 
WIXINQ  COM  M10-2a-M 


National  Technical  Information 
Service 

Government-Owned  Inventions; 
Availability  for  Licensing 

The  following  inventions  are  owned 
by  the  United  States  Government  and 
are  available  for  licensing  in  accordance 
with  35  U.S.C.  207  to  achieve 
expeditious  commercialization  of  results 
of  federally  funded  research  and 
development. 

United  States  Patent  Application 
Serial  Number  7-429,326,  "Polymer  Bead 
Containing  Immobilized  Metal 
Extractants",  is  available  for  licensing  to 
one  party  co-exclusively  with  existing 
licensees.  It  disclosed  spherical 
polymeric  beads  having  internal  ore 
structures  containing  extractant 
material  capable  of  sorbing  toxic  metals, 
a  process  for  producing  such  beads  and 
a  method  for  removing  toxic  metal 
wastes  dissolved  in  dilute  aqueous 
streams. 

United  States  Patent  Number  4,053,776 
(Patent  Application  Serial  Number  5- 
689,757),  "Sub-Micron  Particle  Detector" 
which  discloses  an  instrument  to  detect 
submicron  particles  by  charge-transfer 
attachment.  The  instrument  is  made  up 
of  a  charging  chamber  with  two 
concentric  cylindrical  electrodes,  a 
remote  third  collector  electrode,  and  a 
pump  to  force  ambient  air  through  the 
charging  chamber  and  into  the  collection 
electrode.  The  innermost  electrode  of 
the  charging  chamber  is  supplied  with  a 
radioactive  material  having  a  gold  foil 
covering.  This  material  can  create  a 
small  bipolar  region  symmetrical  to  the 
inner  electrode  where  primary 
ionization  takes  place.  Positive  ions 
created  in  this  region  move  to  the  large 
outside  unipolar  region  to  attach 
themselves  to  sub-micron  particles. 
These  charged  particles  are  then  forced 
from  the  charged  chamber  at  which  time 
they  may  either  impinge  on  the 
collection  electrode  to  create  a 
measurable  axial  current  or  the  particles 
may  enter  a  size  discrimination 
chamber.  Should  they  enter  this 
discrimination  chamber,  particles  of  a 
given  mobility  or  size  are  collected  by 
two  additional  concentric  cylindrical 
electrodes. 

A  copy  of  the  above  patent 
application  may  be  purchased 
specifying  the  serial  number,  by  writing 


the  National  Technical  Information 
Service  at  5285  Port  Royal  Road. 
Springfield,  Virginia  22161  or  by 
telephoning  the  National  Technical 
Information  Services  Sales  Desk  at  (703) 
487-4650  or,  outside  Virginia,  800-553- 
NTIS.  A  copy  of  the  above  patent  may 
be  obtained  from  the  Commissioner  of 
Patents,  United  States  Patent  and 
Trademark  Office,  Washington,  DC 
20231. 

Licensing  information  may  be 
obtained  by  writing  to:  National 
Technical  Information  Service,  Center 
for  Utilization  of  Federal  Technology- 
Patent  Licensing,  United  States 
Department  of  Commerce,  Post  Office 
Box  1423,  Springfield,  Virginia  22151. 

In  all  communications  to  NTIS 
concerning  the  above  inventions,  please 
refer  to  the  related  patent  application 
serial  number  written  above. 
Douglas  ].  Campion, 
Patent  Licensing  Specialist.  Center  for 
Utilization  of  Federal  Technology. 
(FR  Doc.  91-17847  Filed  7-26-91:  6:45  am] 

aiLUNQ  COOE  IS1»-04^ 


Patent  and  Trademark  Office 
[Docket  No.  91023S-1173] 

Termination  of  Status  of  International 
Depositary  Authority  Under  Budapest 
Treaty 

aqency:  Patent  and  Trademark  Office, 

Commerce. 

action:  Notice. 

summary:  Notice  is  hereby  given  that  In 
Vitro  International,  Inc.'s  status  as  an 
international  depositary  authority  is 
terminated  effective  September  25, 1991. 
ADDRESSES:  Questions  should  be 
submitted  to  H.  Dieter  Hoinkes,  Office 
of  Legislation  and  International  Affairs, 
Box  4,  Patent  and  Trademark  Office, 
Washington,  DC  20231. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 

Dieter  Hoinkes,  Office  of  Legislation  and 
International  Affairs.  (703)  557-3065. 
SUPPLEMENTARY  INFORMATION:  Since 
November  30. 1983,  In  Vitro 
International,  Inc.  (IVI)  of  Linthicum, 
Maryland,  has  been  recognized  as  an 
international  depositary  authority  under 
the  Budapest  Treaty  on  the  International 
Recognition  of  the  Deposit  of 
Microorganisms  for  the  Purposes  of 
Patent  Procedure. 

The  Patent  and  Trademark  Office  has 
received  a  letter  from  Dr.  Rex  A. 
D'Agostino,  President  of  IVI,  dated  May 
24, 1991,  stating  that  IVI  can  no  longer 
continue  to  perform  its  functions  as  an 
international  depositary  authority  under 
the  Budapest  Treaty. 


By  letter  dated  June  25, 1991.  the 
Patent  and  Trademark  O^ice  has 
notified  the  Director  General  of  the 
World  Intellectual  Property 
Organization  that  "the  United  States 
withdraws  its  declaration  of  assurances 
made  on  behalf  of  IVI  on  September  9, 
1983".  As  a  consequence,  the 
termination  of  the  status  of  IVI  as  an 
international  depositary  authority  takes 
effect  on  September  25, 1991. 

All  deposits  stored  with  IVI  under  the 
Budapest  Treaty  were  transferred  on 
June  20, 1991,  to  a  substitute  authority, 
which  is  the  American  Type  Culture 
Collection  (ATCC),  12301  Parklawn 
Drive,  Rockville,  Maryland,  20852, 
(Telephone  No.  (301)  881-2600).  All  mail 
or  other  communications  addressed  to 
IVI  regarding  those  deposits,  including 
all  files  and  other  relevant  information, 
have  also  been  transferred  to  ATCC.  In 
its  capacity  as  a  substitute  authority, 
ATCC  has  agreed  to  store  all  deposits 
transferred  from  IVI  for  an  initial  period 
of  not  less  than  three  months  from  July 
5, 1991,  the  date  of  first  notice  in  the 
Federal  Register  of  IVI's  termination  as 
an  international  depositary  authority. 
Patent  owners  and  applicants  who  wish 
to  preserve  their  date  of  original  deposit 
must  contact  ATCC  by  October  5, 1991, 
to  make  arrangements  to  pay  ATCC's 
fee  for  continued  maintenance  and 
storage  of  their  deposits  past  the  initial 
storage  period.  ATCC  will  not  accept 
responsibility  for  continued  storage  of 
deposits  in  respect  of  which  depositors 
have  failed  to  make  appropriate 
arrangements  by  October  5, 1991. 

For  further  information,  contact  H. 
Dieter  Hoinkes.  Office  of  Legislation  and 
International  Affairs,  Box  4,  Patent  and 
Trademark  Office,  Washington,  DC 
20231;  telephone  (703)  557-3065. 

Dated:  July  23, 1991. 
Hany  F.  Manbeck,  Jr., 
Assistant  Secretary  and  Commisaioner  of 
Patents  and  Trademarks. 
[FR  Doc.  91-17834  Filed  7-28-91:  8:45  am) 

aiLUNQ  COOE  3610-1S-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Determinations;  Excess  Defense 
Articles  (4  LCUs,  20  OV-10  Spare 
Engines  and  Support  Equipment) 

Pursuant  to  the  reporting  requirements 
of  section  517  of  the  Foreign  Assistance 
Act  of  1961  (FAA)  this  document 
provides  notification  that  during  Fiscal 
Year  1991  the  United  States  Government 
will  transfer  to  the  Government  of 
Colombia  excess  support  equipment  for 


35852 


OV-IO  aircraft.  The  total  value  of  the 
items  is  estimated  to  be  $35,61Z  The 
original  acquisition  value  of  the  items 
was  $71,333. 

This  action  is  required  to  ensure  that 
Colombia  is  afforded  the  opportunity  of 
obtaining  these  needed  items  at  no  cost. 
The  items  are  needed  to  enable  the 
military  forces  in  Colombia  to 
participate  in  a  comprehensive  national 
anti-narcotics  enforcement  program,  by 
conducting  activities  within  Colombia  to 
prevent  the  production,  processirig, 
trafficking,  transportation,  and 
consumption  of  illicit  drugs  or  other 
controlled  substances. 

In  accordance  with  section  517(c) 
FAA  the  recipient  country  will  agree  in 
the  associated  Letter  of  Offer  and 
Acceptance  that  it  will  ensure  that  these 
items  will  be  used  primarily  in  support 
of  anti-narcotics  activities. 

The  Director,  Defense  Security 
Assistance  Agency,  Lt.  Gen.  Teddy  G. 
Allen,  certifies  that  the  items  are  needed 
by  Colombia  and  determines  that  there 
will  be  no  adverse  impact  on  U.S. 
military  readiness  as  a  result  of  these 
transfers. 

Dated  July  23, 1991. 
LM.  Bynum,  ^ 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-17857  Filed  7-28-91;  8:45  am] 
nujNQ  COM  nw-oi-ii 
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Joint  Defense  Policy  Board/Defense 
Science  Board  Tasl(  Force  on 
Nonstrategic  Nuclear  Forces 

ACnOH;  Notice  of  Task  Force  Meeting. 


summary:  The  Joint  Defense  Policy 
Board/Defense  Science  Board  Task 
Force  on  Nonstrategic  Nuclear  Forces 
will  meet  in  closed  session  on  21-22 
August  1991  from  0900  until  1700  at  the 
Naval  Ocean  Systems  Center,  San 
Diego,  Cahfomia. 

The  mission  of  the  Joint  Defense 
Policy  Board /Defense  Science  Board 
Task  Force  is  to  provide  the  Secretary  of 
Defense.  Deputy  Secretary  of  Defense, 
Under  Secretary  of  Defense  for  Policy 
and  the  Under  Secretary  of  Defense  for 
Acquisition  with  independent,  informed 
advice  and  opinion  concerning  major 
matter  relating  to  nonstrategic  nuclear 
force  policy  and  acquisitions.  At  the 
meeting  the  Task  Force  will  hold 
classified  discussions  on  national 
security  matters. 

in  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-463,  as  amended  [5 
U.S.C.  App.  n,  (1982)1.  it  has  been 
determined  that  this  Joint  Task  Force 
meeting  concerns  matters  listed  in  5 


U.S.C.  552b{c)(l)  (1982),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  July  23. 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Departinent  of  Defense. 

[FR  Doc.  91-17858  Filed  7-26-91;  8:45  am] 

BlUJHa  COOE  M1(H)t-H 

Department  of  the  Army 

AvaHablltty  of  Patent 

agency:  Office  of  the  Judge  Advocate 
General.  Intellectual  Property  Law 
Division,  DOD. 

action:  Notice  of  availability. 

SUMMAAY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive,  or 
nonexclusive  licenses  under  the 
following  patent.  Any  licenses  granted 
shall  comply  with  U.S.C  209  and  37  CFR 
part  404. 


Issued 
patent 

Title 

Issued 
date 

4,978.286 

Variabta  Cyde  Engine 
Passive  Mechanism 

12/18/90 

EFFECTIVE  DATE:  July  29, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Earl  T.  Reichert,  Department  of  the 
Army,  Office  of  the  Judge  Advocate 
General,  Intellectual  Property  Law 
Division.  5611  Columbia  Pike.  JALS-IP. 
Falls  Church.  VA  22041-5013.  (703)  75&- 
2823. 

SUPPLEMENTARY  INFORMATION:  Using 
centrifugal  force  to  deploy  propeller 
blades,  the  Variable  Cycle  Engine 
Passive  Mechanism  would  allow  gas 
turbine  engines  to  smoothly  transition 
between  turboprop  and  turbojet  modes 
of  operation,  taking  advantage  of  the 
fuel  economy  afforded  by  turboprop 
operation  and  the  speed  afforded  by  the 
turbojet. 

Kemieth  L.  Denton, 

A  Itemate  Army  Federal  Register  Liaison 
Officer. 

[FR  Doc.  91-17841  Filed  7-28-91;  8:45  am) 

BIUJNQ  COOE  371(M»-«I 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Amend  a  record 
system 

aoency:  Defense  Logistics  Agency 
(DLA).  DOD. 

ACTION:  Amend  a  record  system. 


summary:  The  Defense  Logistics 
Agency  proposes  to  amend  one  existing 
record  system  to  its  inventory  of  record 
system  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended.  (5  U.S.C.  552a). 

DATES:  The  proposed  action  will  be 
effective  without  further  notice  on 
August  28. 1991,  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 

ADDRESSES:  Ms.  Susan  Salus,  DLA- 
XAM.  Defense  Logistics  Agency, 
Cameron  Station,  Alexantkia,  VA 
22304-6100.  Telephone  (202)  274-6234  or 
Autovon  284-6234. 

SUPPt^MENTARY  INFORMATION:  The 

complete  inventory  of  Defense  Logistics 
Agency  record  system  notices  subject  to 
the  Privacy  Act  of  1974,  as  amended, 
have  been  published  in  the  Federal 
Register  as  follows: 

50  FR  22307,  May  29, 1965  (DoD  CompilaUon, 
changes  follow) 

50  FR  51898,  Dec.  20. 1965 

51  FR  27443.  Jul.  31. 1986 

51  FR  30104,  Aug.  22, 1986 

52  FR  35304.  S«p.  18. 1987 

52  FR  37495.  Oct.  7, 1987 

53  FR  04442,  Feb.  16, 1988 
53  FR  09965,  Mar.  28, 1988 
53  FR  21511,  Jun.  8, 1988 
53  FR  26105,  Jul.  11, 1988 
53  FR  32091,  Aug.  23, 1988 
53  FR  39129,  Oct.  5, 1988 
53  FR  44937,  Nov.  7, 1988 

53  FR  4870R  Dec.  2, 1968 

54  FR  11997,  Mar.  23, 1989 

55  re  2191&  May  30, 1990  (DLA  Address 
Directory) 

55  re  32284.  Aug.  8. 1990 
55  re  34050.  Aug.  21. 1990 
55  re  42755.  Oct  23, 1990 

55  re  53178.  Dec.  27, 1990 

56  re  5806,  Feb.  13, 1991 
56  re  8987,  Mar.  4, 1991 
56  FR  11207,  Mar.  15, 1991 
56  re  19838,  Apr.  30, 1991 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below,  followed  by  the  system  notice,  as 
amended,  in  its  entirety.  This  notice  is 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974,  as  amended, 
(5  U.S.C.  552a),  which  requires  the 
submission  of  an  altered  system  report. 

Dated:  July  23. 1991. 
L.M.  Bynum 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  cf  Defense. 

S322.10    DMDC 

System  name: 

Defense  Manpower  Data  Center  Data 
Base  (56  FR  19838.  April  30, 1991) 

Changes: 


Categories  of  individuals  covet 
system: 

Insert  between  the  sixth  and 
paragraph  a  new  paragraph  "A 
Civil  Service  employees." 

Categories  of  records  covered  I 
system: 

Add  a  new  paragraph  betwei 
existing  sixth  and  seventh  para 
"Office  of  Personnel  Managemi 
(0PM)  Central  Personnel  Data 
(CPDF),  an  extract  portion  of  tt 
GOVT-1.  General  Personnel  Re 
containing  employment/person 
on  all  Federal  employees  consi 
name.  Social  Security  Number, 
birth,  sex.  work  schedule  (full-t 
time,  intermittent),  annual  salai 
(but  not  actual  earnings),  occup 
series,  position  occupied,  agenc 
identifier,  geographic  location  c 
station,  metropolitan  statistical 
and  personnel  o^ice  identifier, 
records  provided  by  0PM  for  a 
computer  matching" 

•  •        *        •        • 

Routine  uses  of  records  mainta 
the  system,  including  categorie. 
and  the  purposes  of  such  uses: 

In  the  eleventh  paragraph,  se 
line,  replace  the  word  "regular" 
"certain."  and  delete  the  word ' 

Add  a  new  paragraph  after  tl 
twenty-first  paragraph  "To  the 
Coast  Guard  (USCG)  of  the  Dei 
of  Transportation  (DOT)  to  con 
computer  matching  programs  re 
by  the  Privacy  Act  of  1974.  as  a 
(5  U.S.C.  552a),  for  the  purpose  ^ 
exchanging  personnel  and  finar 
information  on  certain  retired  L 
military  members,  who  are  also 
employees  of  the  Federal  goven 
for  the  purpose  of  identifying  th 
individuals  subject  to  a  limitati( 
amount  of  military  pay  they  car 
under  the  Dual  Compensation  fi 
U.S.C.  5532),  and  to  permit  adju 
military  retired  pay  by  the  U.S. 
Guard  and  to  take  steps  to  reco' 
excess  of  that  permitted  under  t 
compensation  and  pay  cap  resti 

In  the  thirtieth  paragraph,  sec 
replace  the  word  "regular"  with 
"certain."  and  delete  the  word  * 

•  •        *      i  •        • 

S322.10  DMDC  | 

SYSTEM  NAMI: 

Defense  Manpower  Data  Cen 
Base. 

SYSTEM  location: 

Primary  location— W.R.  Chun 
Computer  Center.  Naval  Postgrs 
School.  Monterey.  CA  93920-5a 
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summary:  The  Defense  Logistics 
Agency  proposes  to  amend  one  existing 
record  system  to  its  inventory  of  record 
system  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended.  (5  U.S.C.  552a). 

DATES:  The  proposed  action  will  be 
effective  without  further  notice  on 
August  28. 1991,  unless  comments  are 
received  which  would  result  in  a 
contrary  determination. 

addresses:  Ms.  Susan  Salus.  DLA- 
XAM,  Defense  Logistics  Agency, 
Cameron  Station,  Alexandria,  VA 
22304-6100.  Telephone  (202)  274-6234  or 
Autovon  284-6234. 

SUPPLEMENTARY  INFORMATION:  The 

complete  inventory  of  Defense  Logistics 
Agency  record  system  notices  subject  to 
the  Privacy  Act  of  1974,  as  amended, 
have  been  published  in  the  Federal 
Register  as  follows: 

50  FR  22887,  May  29, 1985  (DoD  CompilaUon. 
chants  follow) 

50  FR  51896,  Dec  20, 1965 

51  FR  27443,  Jul.  31, 1986 

51  FR  30104,  Aug.  22, 1966 

52  FR  35304,  Sep.  18, 1987 

52  FR  37495,  Oct  7, 1987 

53  FR  04442.  Feb.  16, 1988 
S3  FR  09965,  Mar.  28. 1988 
53  FR  21511,  Jun.  8. 1988 
53  FR  26105,  Jul.  11, 1988 
53  FR  32091,  Aug.  23, 1988 
53  FR  39129,  Oct.  5, 1988 
53  FR  44837,  Nov.  7, 1988 

53  FR  4870a  Dea  2, 1868 

54  FR  11997,  Mar.  23, 1989 

55  FR  21918,  May  3a  1990  (DLA  Address 
Directory) 

55  FR  32264,  Aug.  8, 1990 
55  FR  34050,  Aug.  21, 1990 
55  FR  42755,  Oct  23, 1990 

55  FR  53178,  Dea  27, 1990 

56  FR  5806.  Feb.  13, 1991 
56  FR  8987,  Mar.  4, 1991 
56  FR  11207,  Mar.  15, 1991 
56  FR  19838,  Apr.  30, 1991 

The  speciHc  changes  to  the  record 
system  being  amended  are  set  forth 
below,  followed  by  the  system  notice,  as 
amended,  in  its  entirety.  This  notice  is 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974.  as  amended, 
(5  U.S.C.  552a).  which  requires  the 
submission  of  an  altered  system  report. 

Dated:  July  23. 1991. 
L.M.  Bynum 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  cf  Defense. 

S322.10    DMDC 

System  name: 

Defense  Manpower  Data  Center  Data 
Base  (56  FR  19838.  April  30. 1991) 

Changes: 


Categories  of  individuals  covered  by  the 
system: 

Insert  between  the  sixth  and  seventh 
paragraph  a  new  paragraph  "All  Federal 
Civil  Service  employees." 

Categories  of  records  covered  by  the 
system: 

Add  a  new  paragraph  between  the 
existing  sixth  and  seventh  paragraphs 
"Office  of  Personnel  Management 
(0PM)  Central  Personnel  Data  File 
(CPDF),  an  extract  portion  of  the  OPM/ 
GOVT-1.  General  Personnel  Records, 
containing  employment/persoimel  data 
on  all  Federal  employees  consisting  of 
name.  Social  Security  Number,  date  of 
birth,  sex,  work  schedule  (full-time,  part- 
time,  intermittent),  annual  salary  rate 
(but  not  actual  earnings),  occupational 
series,  position  occupied,  agency 
identifier,  geographic  location  of  duty 
station,  metropolitan  statistical  area, 
and  personnel  office  identifier.  These 
records  provided  by  OPM  for  approved 
computer  matching" 
•        •        *       •        • 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

In  the  eleventh  paragraph,  second 
line,  replace  the  word  "regular"  with 
"certain."  and  delete  the  word  "officer." 

Add  a  new  paragraph  after  the 
twenty-first  paragraph  'To  the  U.S. 
Coast  Guard  (USCG)  of  the  Department 
of  Transportation  (DOT)  to  conduct 
computer  matching  programs  regulated 
by  the  Privacy  Act  of  1974,  as  amended 
(5  U.S.C.  552a),  for  the  purpose  of 
exchanging  personnel  and  financial 
information  on  certain  retired  USCG 
military  members,  who  are  also  civilian 
employees  of  the  Federal  government, 
for  the  purpose  of  identifying  those 
individuals  subject  to  a  limitation  on  the 
amount  of  military  pay  they  can  receive 
under  the  Dual  Compensation  Act  (5 
U.S.C.  5532),  and  to  permit  adjustment  of 
military  retired  pay  by  the  U.S.  Coast 
Guard  and  to  take  steps  to  recoup 
excess  of  that  permitted  under  the  dual 
compensation  and  pay  cap  restrictions." 

In  the  thirtieth  paragraph,  second  line, 
replace  the  word  "regular"  with 
"certain,"  and  delete  the  word  "officer." 


8322.10  DMDC 

SYSTEM  NAMI: 

Defense  Manpower  Data  Center  Data 
Base.  j  I 

SYSTEM  location: 

Primary  location— W.R.  Church 
Computer  Center.  Naval  Postgraduate 
School.  Monterey.  CA  93920-5000. 


Back-up  files  maintained  in  a  bank 
vault  in  Hermann  Hall,  Naval 
Postgraduate  School.  Monterey.  CA 
93920-5000, 

Decentralized  segments — Portions  of 
this  file  may  be  maintained  by  the 
military  and  non-appropriated  fund 
persormel  and  finance  centers  of  the 
military  services,  selected  civilian 
contractors  with  research  contracts  in 
manpower  area,  and  other  Federal 
agencies. 

catboorim  of  individuals  covered  sy  the 
system: 

All  uniformed  services  officers  and 
enlisted  personnel  who  served  on  active 
duty  from  July  1, 1968,  and  after  or  who 
have  been  a  member  of  a  reserve 
component  since  July  1975;  retired 
military  personnel;  participants  in 
Project  100,000  and  Project  Transition, 
and  the  evaluation  control  groups  for 
these  programs.  All  individuals 
examined  to  determine  eligibility  for 
military  service  at  an  Armed  Forces 
Entrance  and  Examining  Station  from 
July  1, 1970,  and  later. 

DoD  civihan  employees  since  January 
1, 1972.  All  veterans  who  have  used  the 
GI  Bill  education  and  training 
employment  services  office  since 
January  1, 1971.  All  veterans  who  have 
used  GI  Bill  education  and  training 
entitlements,  who  visited  a  state 
employment  service  office  since  January 
1. 1971.  or  who  participated  in  a 
Department  of  Labor  special  program 
since  July  1. 1971.  All  individuals  who 
ever  participated  in  an  educational 
program  sponsored  by  the  U.S.  Armed 
Forces  Institute  and  all  individuals  who 
ever  participated  in  the  Armed  Forces 
Vocational  Aptitude  Testing  Programs 
at  the  high  school  level  since  September 
1969. 

Individuals  who  responded  to  various 
paid  advertising  campaigns  seeking 
enlistment  information  since  July  1, 1973; 
participants  in  the  Department  of  Health 
and  Human  Services  National 
Longitudinal  Survey.  Individuals 
responding  to  recruiting  advertisements 
since  January  1987;  survivors  of  retired 
military  personnel  who  are  eligible  for 
or  currently  receiving  disability 
payments  or  disability  income 
compensation  from  the  Department  of 
Veterans  Affairs;  surviving  spouses  of 
active  or  retired  deceased  military 
personnel;  100%  disabled  veterans  and 
their  survivors. 

Individuals  receiving  disability 
compensation  from  the  Department  of 
Veterans  Affairs  or  who  are  covered  by 
a  Department  of  Veterans  Affairs' 
insurance  or  benefit  program:  civihan 
employees  of  the  Federal  Government; 


dependents  of  active  duty  military 
retirees,  selective  service  registrants. 

Individuals  receiving  a  security 
background  investigation  as  identified 
in  the  Defense  Central  Index  of 
Investigation.  Former  military  and 
civilian  personnel  who  are  employed  by 
DoD  contractors  and  are  subject  to  the 
provisions  of  10  U.S.C.  2397. 

All  U.S.  Postal  Service  employees. 

All  Federal  Civil  Service  employees. 

All  non-appropriated  funded 
individuals  who  are  employed  by  the 
Department  of  Defense. 

CATEOORtIS  OF  RECORDS  IN  TNS  SYSTEM: 

Computerized  personnel/ 
employment/pay  records  consisting  of 
name.  Service  Number.  Selective 
Service  Number.  Social  Security 
Number,  compensation  data, 
demographic  information  such  as  home 
town,  age,  sex,  race,  and  educational 
level;  civilian  occupational  information; 
civilian  and  military  acquisition  work 
force  warrant  location,  training  and  job 
specialty  information;  military  personnel 
information  such  as  rank,  length  of 
service,  military  occupation,  aptitude 
scores,  post-service  education,  training, 
and  employment  information  for 
veterans;  participation  in  various 
inservice  education  and  training 
programs;  military  hospitalization 
records;  and  home  and  work  addresses, 
CHAMPUS  claim  records  containing 
enrollee,  patient  and  health  care  facility. 
provided  data  such  as  cause  of 
treatment,  amount  of  payment,  name 
and  Social  Security  or  tax  ID  of 
providers  or  potential  providers  of  care. 
Selective  Service  System  registration 
data. 

Department  of  Veterans  Affairs 
disability  payment  records. 

Credit  or  financial  data  as  required 
for  security  background  investigations. 

Criminal  history  information  on 
individuals  who  subsequently  enter  the 
military. 

U.S.  Postal  Service  employment/ 
personnel  records  containing  Social 
Security  Number,  name,  salary,  home 
and  work  address.  U.S.  Postal  Service 
records  will  be  maintained  on  a 
temporary  basis  for  approved  computer 
matching  between  the  U.S.  Postal 
Service  and  DoD. 

Office  of  Personnel  Management 
(OPM)  Central  Personnel  Data  File 
(CPDF),  an  extract  portion  of  the  OPM/ 
GOVT-1,  General  Personnel  Records, 
containing  employment/personnel  data 
on  all  Federal  employees  consisting  of 
name.  Social  Seciirity  Number,  date  of 
birth,  sex,  work  schedule  (full-time,  part- 
time,  intermittent),  annual  salary  rate 
(but  not  actual  earnings),  occupational 
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series,  position  occupied,  agency 
identifier,  geographic  location  of  duty 
station,  metropolitan  statistical  area, 
and  personnel  office  identifier.  These 
records  provided  by  OPM  for  approved 
computer  matching. 

Non-appropriated  fund  employment/ 
personnel  records  consist  of  Social 
Security  Number,  name,  and  work 
address. 

AUTMOmrV  FOfI  THE  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  136,  Assistant  Secretaries  of 
Defense;  Appointment  Powers  and 
Duties;  10  U.S.C  2358;  Research 
Projects;  Pub.  L  95-452,  as  amended 
(Inspector  General  Act  of  1978);  and 
Executive  Order  9397. 

PUftPOSE(S): 

The  purpose  of  the  system  of  records 
is  to  provide  a  single  central  facility 
within  the  Department  of  Defense  to 
assess  manpower  trends,  support 
personnel  functions  to  perform 
longitudinal  statistical  analyses,  identify 
current  and  former  DoD  civilian  and 
military  personnel  for  purposes  of 
detecting  fraud  and  abuse  of  pay  and 
benefit  programs,  and  to  collect  debts 
owed  to  the  United  States  Government 
and  state  and  local  governments. 

All  records  in  this  record  system  are 
subject  to  use  in  authorized  computer 
matching  programs  within  the 
Department  of  Defense  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974,  as  amended.  (5  U.S.C.  552a). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  the  Department  of  Veterans  Affairs 
(DVA),  Statistical  Policy  and  Research 
Office,  Office  of  Information 
Management  and  Statistics.  DVA 
Management  Sciences  Division  to 
provide  military  personnel  employment 
and  pay  data  for  the  purpose  of 
selection  samples  for  surveys  asking 
veterans  about  the  use  of  veteran 
benefits  and  satisfaction  with  DVA 
services,  and  to  validate  eligibility  for 
DVA  benefits;  and  to  analyze  the  cost  to 
the  individual  of  mihtary  service  under 
the  Veteran's  Group  Life  Insurance 
program. 

To  the  Department  of  Veterans  Affairs 
(DVA)  to  provide  identifying  military 
personnel  data  to  the  DVA  and  its 
contractor,  the  Prudential  Insurance 
Company,  for  the  piupose  of  notifying 
members  of  the  Individual  Ready 
Reserve  (IRR)  of  their  right  to  apply  for 
Veteran's  Group  Life  Insurance 
coverage. 

To  the  Department  of  Veterans  Affairs 
(DVA)  to  conduct  computer  matching 


programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a),  for 
the  purpose  of: 

1.  Providing  full  identification  of 
active  duty  military  personnel,  including 
full-time  National  Guard/Reserve 
support  personnel,  for  use  in  the 
administration  of  DVA's  Compensation 
and  Pension  benefit  program  (38  U.S.C. 
3104(c),  3006-3008).  The  informaUon  is 
used  to  determine  continued  eligibility 
for  DVA  disability  compensation  to 
recipients  who  have  returned  to  active 
duty  80  that  benefits  can  be  adjusted  or 
terminated  as  required  and  steps  taken 
by  DVA  to  collect  any  resulting  over 
payment 

2.  Providing  military  personnel  and 
financial  data  to  the  Veterans  Benefits 
Administration,  DVA  for  the  purpose  of 
determining  initial  eligibility  and  any 
changes  in  eligibility  status  to  insure 
proper  payment  of  benefits  for  GI  Bill 
education  and  training  benefits  by  the 
DVA  under  the  Montgomery  GI  Bill  (title 
10  U.S.C.,  chapter  106— Selected  Reserve 
and  title  38  U.S.C.,  chapter  30— Active 
Duty).  The  administrative 
responsibilities  designated  to  both 
agencies  by  the  law  require  that  data  be 
exchanged  in  administering  the 
programs. 

3.  Providing  identification  of  reserve 
duty,  including  full-time  support 
National  Guard/Reserve  military 
personnel,  to  the  DVA.  for  the  purpose 
of  deducting  reserve  time  served  from 
any  DVA  disabilily  compensation  paid 
or  waiver  of  VA  benefit.  The  law  (10 
U.S.C.  684)  prohibits  receipt  of  reserve 
pay  and  DVA  compensation  for  the 
Scime  time  period,  however,  it  does 
permit  waiver  of  DVA  compensation  to 
draw  reserve  pay. 

4.  Providing  identification  of  former 
active  duty  military  personnel  who 
received  separation  payments  to  the 
DVA  for  the  purpose  of  deducting  such 
repayment  from  any  DVA  disabiUty 
compensation  paid.  The  law  (38  U.S.C. 
3104(c))  requires  recoupment  of 
severance  payments  before  DVA 
disability  compensation  can  be  paid. 

5.  Providing  identification  of  former 
military  personnel  and  survivor's 
financial  benefit  data  to  DVA  for  the 
purpose  of  identifying  military  retired 
pay  and  survivor  benefit  payments  for 
use  in  the  administration  of  the  DVA's 
Compensation  and  Pension  program  (38 
U.S.C.  3104(c),  30063008).  The 
information  is  to  be  used  to  process  all 
DVA  award  actions  more  efficiently, 
reduce  subsequent  overpayment 
collection  actions,  and  minimize 
erroneous  payments. 

To  the  Office  of  Personnel 
Management  (OPM)  consisting  of 
personnel /employment/financial  data 


for  the  purpose  of  carrying  out  OPM's 
management  functions.  Records 
disclosed  concern  pay,  benefits, 
retirement  deductions  and  any  other 
information  necessary  for  those 
management  functions  required  by  law 
(Pub.  L.  83-598,  84-356,  86-724,  94-^55 
and  5  U.S.C.  1302,  2951,  3301,  3372,  4118, 
8347). 

To  the  Office  of  Personnel 
Management  (OPM)  to  conduct 
computer  matching  programs  regulated 
by  the  Privacy  Act  of  1974,  as  amended 
(5  U.S.C.  552a)  for  the  purpose  of: 

1.  Exchanging  personnel  and  financial 
information  on  certain  military  retirees, 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  subject  to  a 
limitation  on  the  amount  of  military 
retired  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C.  5532), 
and  to  permit  adjustments  of  military 
retired  pay  by  the  Defense  Finance  and 
Accounting  Service  and  to  take  steps  to 
recoup  excess  of  that  permitted  under 
the  dual  compensation  and  pay  cap 
restrictions. 

2.  Exchanging  personnel  and  financial 
data  on  civil  service  aimuitants 
(including  disability  aimuitants  under 
age  60)  who  are  reemployed  by  DoD  to 
insure  that  annuities  of  DoD  reemployed 
annuitants  are  terminated  where 
applicable,  and  salaries  are  correctly 
offset  where  applicable  as  required  by 
law  (5  U.S.C.  8331,  8344,  8401  and  8468). 

3.  Exchanging  personnel  and  financial 
data  to  identify  individuals  who  are 
improperly  receiving  military  retired  pay 
and  credit  for  military  service  in  their 
civil  service  annuities,  or  annuities 
based  on  the  "guaranteed  minimum" 
disability  formula.  The  match  will 
identify  and/or  prevent  erroneous 
payments  under  the  Civil  Service 
Retirement  Act  (CSRA)  5  U.S.C.  8331 
and  the  Federal  Employees'  Retirement 
System  Act  (FERSA)  5  U.S.C.  8411. 
DoD's  legal  authority  for  monitoring 
retired  pay  is  10  U.S.C.  1401. 

4.  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civihan  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  Employing 
Federal  agencies  are  informed  of  the 
reserve  status  of  those  affected 
personnel  so  that  a  choice  of  terminating 
the  position  or  the  reserve  assignment 
can  be  made  by  the  individual 
concerned.  The  authority  for  conducting 
the  computer  match  is  contained  in  E.O. 


11190,  Providing  for  the  Screeni 
Ready  Reserve  of  the  Armed  S( 

To  the  Internal  Revenue  Sen 
for  the  purpose  of  obtaining  hoi 
addresses  to  contact  Reserve  c 
members  for  mobilization  purpi 
for  tax  administration.  For  the  ] 
of  conducting  aggregate  statisti 
analyses  on  die  impact  of  DoO 
personnel  of  actual  changes  ia. 
laws  and  to  conduct  aggregate 
analyses  to  lifestream  earnings 
current  and  former  military  per 
be  used  in  studying  the  compar 
civilian  and  military  pay  benefi 
in  administration  of  Federal  Inc 
laws  and  regulations,  to  identif 
compliance  and  delinquent  filei 

To  the  Department  of  Health 
Human  Services  (DHHS),  Offic 
Inspector  General,  for  the  purp< 
identification  and  investigation 
employees  and  military  membe 
may  be  improperly  receiving  fu' 
under  the  Aid  to  Families  of  De 
Children  Program.  To  tiie  Offici 
Support  Enforcement,  DHHS,  p\ 
to  42  U.S.C.  653  and  Public  Uw 
to  assist  state  child  support  offi 
locating  absent  parents  in  ordei 
establish  and/or  enforce  child  s 
obligations. 

To  the  Social  Security  Admin 
(SSA),  Office  of  Research  and  S 
for  the  purpose  of  conducting  st 
analyses  of  impact  of  military  s< 
and  use  of  GI  Bill  benefits  on  lo 
earnings. 

To  the  Bureau  of  Supplementi 
Security  Income,  SSA,  to  condu 
computer  matching  programs  re 
by  the  Privacy  Act  of  1974,  as  ai 
(5  U.S.C.  552a),  for  the  purpose  ( 
verifying  information  provided  I 
SSA  by  applicants  and  recipieni 
are  retired  military  members  or 
survivors  for  Supplemental  Sect 
Income  (SSI)  benefits.  By  law  (4 
1383)  the  SSA  is  required  to  veri 
eligibility  factors  and  other  rele' 
information  pro\ided  by  the  SSI 
applicant  from  independent  or  c 
sources  and  obtain  additional 
information  as  necessary  before 
SSI  determinations  of  eligibility, 
payment  amounts  or  adjustment 
thereto. 

To  the  Selective  Service  Syste 
for  the  purpose  of  facilitadng 
compliance  of  members  and  fon 
members  of  the  Armed  Forces,  h 
active  and  reserve,  with  the  pro^ 
of  the  Selective  Service  registrat 
regulations  (50  U.S.C.  App.  451  a 
11623). 

To  DoD  Civilian  Contractors  f 
purpose  of  performing  research  < 
manpower  problems  for  statistic 
analyses. 
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for  the  purpose  of  carrying  out  OPNTs 
management  functions.  Records 
disclosed  concern  pay,  benefits, 
retirement  deductions  and  any  other 
information  necessary  for  those 
management  functions  required  by  law 
(Pub.  L  83-598,  84-356,  88-724,  94-455 
and  5  U.S.C.  1302,  2951.  3301,  3372,  4118. 
8347). 

To  the  Office  of  Personnel 
Management  (OPM)  to  conduct 
computer  matching  programs  regulated 
by  the  Privacy  Act  of  1974.  as  amended 
(5  U.S.C.  552a)  for  the  purpose  of: 

1.  Exchanging  personnel  and  financial 
information  on  certain  military  retirees, 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  subject  to  a 
limitation  on  the  amount  of  military 
retired  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C.  5532). 
and  to  permit  adjustments  of  military 
retired  pay  by  the  Defense  Finance  and 
Accounting  Service  and  to  take  steps  to 
recoup  excess  of  that  permitted  under 
the  dual  compensation  and  pay  cap 
restrictions. 

2.  Exchanging  personnel  and  financial 
data  on  civil  service  annuitants 
(including  disability  annuitants  under 
age  60)  who  are  reemployed  by  DoD  to 
insure  that  annuities  of  DoD  reemployed 
annuitants  are  terminated  where 
applicable,  and  salaries  are  correctly 
offset  where  applicable  as  required  by 
law  (5  U.S.C.  8331.  8344,  8401  and  8468). 

3.  Exchanging  personnel  and  financial 
data  to  identify  individuals  who  are 
improperly  receiving  military  retired  pay 
and  credit  for  military  service  in  their 
civil  service  annuities,  or  annuities 
based  on  the  "guaranteed  minimum" 
disability  formula.  The  match  will 
identify  and/or  prevent  erroneous 
payments  under  the  Civil  Service 
Retirement  Act  (CSRA)  5  U.S.C.  8331 
and  the  Federal  Employees'  Retirement 
System  Act  (FERSA)  5  U.S.C.  8411. 
DoD's  legal  authority  for  monitoring 
retired  pay  is  10  U.S.C.  1401. 

4.  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  Employing 
Federal  agencies  are  informed  of  the 
reserve  status  of  those  affected 
personnel  so  that  a  choice  of  terminating 
the  position  or  the  reserve  assignment 
can  be  made  by  the  individual 
concerned.  The  authority  for  conducting 
the  computer  match  is  contained  in  E.O. 


11190,  Providing  for  the  Screening  of  the 
Ready  Reserve  of  the  Armed  Services. 

To  the  Internal  Revenue  Service  (JRS) 
for  the  purpose  of  obtaining  home 
addresses  to  contact  Reserve  component 
members  for  mobilization  purposes  and 
for  tax  administration.  For  Lhe  purpose 
of  conducting  aggregate  statistical 
analyses  on  the  impact  at  DoD 
personnel  of  actual  changes  in  the  tax 
laws  and  to  conduct  aggregate  statistical 
analyses  to  lifestrcam  earnings  of 
current  and  former  military  personnel  to 
be  used  in  studying  the  comparability  of 
civilian  and  military  pay  benefits.  To  aid 
in  administration  of  Federal  Income  Tax 
laws  and  rsgulations,  to  identify  non- 
compliance and  delinquent  filers. 

To  the  Department  of  Health  and 
Human  Services  (DHHS),  Office  of  the 
Inspector  General,  for  the  purpose  of 
identification  and  investigation  of  DoD 
employees  and  military  members  who 
may  be  improperly  receiving  funds 
under  the  Aid  to  Families  of  Etependent 
Children  Program.  To  the  Office  of  Child 
Support  Enforcement.  DHHS,  pursuant 
to  42  U.S.C.  653  and  Public  Uw  94-505, 
to  assist  state  child  support  offices  in 
locating  absent  parents  in  order  to 
establish  and/or  enforce  child  support 
obligations. 

To  the  Social  Security  Administration 
(SSA),  Office  of  Research  and  Statistics 
for  the  purpose  of  conducting  statistical 
analyses  of  impact  of  military  service 
and  u.<;e  of  GI  Bill  benefits  on  long  term 
earnings. 

To  the  Bureau  of  Supplemental 
Security  Income,  SSA,  to  conduct 
computer  matching  programs  regulated 
by  the  Privacy  Act  of  1974,  as  amended 
(5  U.S.C.  552a).  for  the  purpose  of 
verifying  information  provided  to  the 
SSA  by  applicants  and  recipients  who 
are  retired  military  members  or  their 
survivors  for  Supplemental  Security 
Income  (SSI)  benefits.  By  law  (42  U.S.C. 
1383)  the  SSA  is  required  to  verify 
eligibility  factors  and  other  relevant 
information  pnrvided  by  the  SSI 
applicant  from  independent  or  collateral 
sources  and  obtain  additional 
information  as  necessary  before  making 
SSI  determinations  of  eligibility, 
payment  amoimts  or  adjustments 
thereto. 

To  the  Selective  Service  System  (SSS) 
for  the  purpose  of  facilitating 
compliance  of  members  and  former 
members  of  the  Armed  Forces,  both 
active  and  reserve,  with  the  provisions 
of  the  Selective  Service  registration 
regulations  (50  U.S.C.  App.  451  and  B.O. 
11623). 

To  DoD  Civilian  Contractors  for  the 
purpose  of  perftyrming  research  on 
manpower  proWems  for  statistical 
analyses. 


To  the  Department  of  Labor  (DOL)  to 
reconcile  the  accuracy  of  uiemployment 
compensation  payments  made  to  former 
DoD  civilian  employees  and  military 
members  by  the  states. 

To  the  U.S.  Coast  Guard  (USCG)  of 
the  Department  of  Transportation  (DOT) 
to  conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a),  for  the  purpose 
of  exchanging  personnel  and  financial 
information  on  certain  retired  USCG 
military  members,  who  are  also  civilian 
employees  of  the  Federal  government 
for  the  purpose  of  identifying  those 
individuals  subject  to  a  limitation  on  the 
amount  of  military  pay  they  can  receive 
under  the  Dual  Compensation  Act  (5 
U.S.C.  5532),  and  to  permit  adjustments 
of  military  retired  pay  by  the  U.S.  Coast 
Guard  and  to  take  steps  to  recoup 
excess  of  that  permitted  under  the  dual 
compensation  and  pay  cap  restrictions. 

To  Federal  and  Quasi-Federal 
agencies,  territorial,  state,  and  local 
governments  to  support  personnel 
functions  requiring  data  on  prior 
military  service  credit  for  their 
employees  or  for  job  applications.  To 
determine  continued  eligibility  and  help 
eliminate  fraud  and  abuse  in  benefit 
programs  and  to  collect  debts  and  over 
payments  owed  to  these  programs.  To 
assist  in  the  return  of  unclaimed 
property  or  assets  escheated  to  states  of 
civilian  employees  and  military  member 
and  to  provide  members  and  former 
members  with  information  and 
assistance  regarding  various  benefit 
entitlements,  such  as  state  bonuses  for 
veterans,  etc.  Information  released 
includes  name.  Social  Security  Number, 
and  military  or  civilian  address  of 
individuals.  To  detect  fraud,  waste  and 
abuse  pursuant  to  the  authority 
contained  in  the  Inspector  General  Act 
of  1978.  as  amended  (Pub.  L  95-452)  for 
the  purpose  of  determining  eligibility  for. 
and/or  continued  compliance  with,  any 
Federal  benefit  program  requirements. 

To  private  consumer  reporting 
agencies  to  comply  with  the 
requirements  to  update  security 
clearance  investigations  of  DoD 
personnel. 

To  Defense  contractors  to  monitor  the 
employment  of  former  DoD  employees 
and  members  subject  to  the  provisions 
of  10  U.S.C.  2397. 

To  financial  depository  institutions  to 
assist  in  locating  individuals  with 
dormant  accounts  in  danger  of  reverting 
to  state  ownership  by  escheatment  for 
accounts  of  DoD  civihan  employees  and 
military  members. 

To  any  Federal,  state  or  bcal  agency 
to  conduct  authorized  computer 
matching  programs  regulated  by  the 
Privacy  Act  of  1974,  as  amended,  (5 


U.S.C.  552a)  for  the  purposes  of 
identifying  and  locating  delinquent 
debtors  for  collection  of  a  claim  owed 
the  Department  of  Defense  or  the  United 
States  Government  under  the  Debt 
Collection  Act  of  1982  (Pub.  L  97-385). 

To  state  and  local  law  enforcement 
investigative  agencies  to  obtain  criminal 
history  information  for  the  purpose  of 
evaluating  military  service  performance 
and  security  clearance  procedures  (10 
U.S.C.  2358). 

To  the  United  States  Postar  Service  to 
conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974^  as 
amended  (5  U.S.G.  552a).  for  the 
purposes  of: 

1.  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  who  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  The  Postal 
Service  is  informed  of  the  reserve  status 
of  those  affected  personnel  so  that  a 
choice  of  terminating  the  position  on  the 
reserve  assignment  can  be  made  by  the 
individual  concerned.  The  authority  for 
conducting  the  computer  match  is 
contained  in  E.0. 11190,  Providing  fior 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Forces. 

2.  Exchanging  personnel  and  financial 
information  on  certain  military  retirees 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  subject  to  a 
limitation  on  the  amount  of  retired 
military  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C.  5532), 
and  permit  adjustments  to  military 
retired  pay  to  be  made  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

The  Defense  Logistics  Agency 
"Blanket  Routine  Uses"  pubhshed  at  the 
beginning  of  the  DLA  compilation  of 
record  system  notices  also  apply  to  this 
record  system. 

pouaes  Mto  mmcticss  fo«  rroNwto, 
RrmiEviNa,  accessinq,  mtamimo,  ano 

DtSPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STOMAair 
Electronic  storage  media. 

RrrmcvAnurr: 

Retrieved  by  name.  Social  Security 
Number,  occupation,  or  any  other  data 
element  contained  in  system 
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SAFEGUARDS: 

W.R.  Church  Computer  Center — 
Tapes  are  stored  in  a  locked  cage  in  a 
controlled  access  area;  tapes  can  be 
physically  accessed  only  by  computer 
center  personnel  and  can  be  mounted 
for  processing  only  if  the  appropriate 
security  code  is  provided. 

Back-up  location — Tapes  are  stored  in 
a  bank-type  vault;  buildings  are  locked 
after  hours  and  only  properly  cleared 
and  authorized  personnel  have  access. 

RETENTION  AND  DISPOSAL: 

Files  constitute  a  historical  data  base 
and  are  permanent. 

U.S.  Postal  Service  records  are 
temporary  and  are  destroyed  after  the 
computer  matching  program  results  are 
verified. 

SVSTEM  MANAQER(S)  AND  ADDRESS: 

Deputy  Director.  Defense  Manpower 
Data  Center.  99  Pacific  Street,  suite 
155 A.  Monterey,  CA  93940-2453. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Director,  Defense  Manpower  Data 
Center,  99  Pacific  Street,  suite  155A, 
Monterey,  CA  93940-2453. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver's  license  or  military  or  other 
identification  card. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Deputy  Director.  Defense 
Manpower  Data  Center,  99  Pacific 
Street,  suite  155A,  Monterey,  CA  93940- 
2453. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver's  license  or  military  or  other 
identification  card. 

CONTESTINQ  RECORD  PROCEDURES: 

DLA  rules  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  DLA  Regulation 
5400.21,  "Personal  Privacy  and  Rights  of 
Individuals  Regarding  Their  Personal 
Records";  32  CFR  part  1286;  or  may  be 
obtained  from  the  system  manager. 


RECORD  SOURCE  CATEGORIES: 

The  military  services,  the  Department 
of  Veterans  Affairs,  the  Department  of 
Education.  Department  of  Health  and 
Human  Services,  from  individuals  via 
survey  questionnaires,  the  Department 
of  Labor,  the  Office  of  Personnel 
Management.  Federal  and  Quasi- 
Federal  agencies.  Selective  Service 
System,  and  the  U.S.  Postal  Service. 

EXEMPTIONS  CLAIMED  FOR  THE  SVSTEM: 

None. 
[FR  Doc.  91-17859  Filed  7-26-91:  8:45  am)  . 

BILLINQ  CODE  3S1(H>1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  TQ91-3-16-001  and  TF91-11- 
16-001] 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  to  FERC  Gas  Tariff 

July  23, 1991. 

Take  notice  that  on  July  19. 1991. 
National  Fuel  Gas  Supply  Corporation 
("National")  submitted  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  following  tariff  sheets, 
to  become  effective  July  1. 1991: 

Substitute  Tenth  Revised  Sheet  No.  5 
Substitute  Eleventh  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  102 

National  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  )une  21, 1991  Letter  Order 
at  Docket  No.  91-3-16-000  directing 
that  National  revise  the  GeneralTerms 
and  Conditions  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  and  to 
describe  its  method  of  computing  the 
current  adjustment  for  the  demand 
adjustment  rate  component  in  its 
Purchased  Gas  Adjustment  ("PGA"). 
National  further  states  that  its  filing  is  to 
comply  with  the  Commission's  directive 
that  National  track  through  its  PGA  the 
most  recent  rates  filed  by  its  pipeline 
suppliers. 

National  states  that  copies  of  this 
filing  were  served  on  its  jurisdictional 
customers  and  on  the  Regulatory 
Commissions  of  the  States  of  New  York. 
Ohio,  Pennsylvania,  Delaware. 
Massachusetts  and  New  Jersey. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  July  30. 1991.  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  91-17908  Filed  7-2fr-91:  8:45  am] 

BILUNO  CODE  S717-01-M 


[Docket  No.  TM91-10-17-000] 

Texas  Eastern  Transmission  Corp., 
Proposed  Changes  in  FERC  Gas  Tariff 

July  23, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  17. 1991  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1.  six  copies 
of  the  following  tariff  sheets: 

Twelfth  Revised  Sheet  No.  72 
Twelfth  Revised  Sheet  No.  73 
Eleventh  Revised  Sheet  No.  74 
Twelfth  Revised  Sheet  No.  75 

Texas  Eastern  states  that  these  tariff 
sheets  are  being  filed  to  reflect  changes 
in  take-or-pay  costs  allocated  to  Texas 
Eastern  by  Texas  Gas  Transmission 
Corporation  (Texas  Gas);  On  March  22, 
1991  Texas  Gas  filed  a  settlement 
intended  to  resolve  and  terminate  its 
take-or-pay  recovery  proceedings  filed 
pursuant  to  Order  Nos.  500  and  528,  et 
al.  On  May  1. 1991.  the  Commission 
issued  an  order  approving  that 
settlement.  On  May  24. 1991,  Texas  Gas 
filed  tariff  sheets  in  compliance  with  the 
May  1. 1991  order  which  revised  the 
take-or-pay  costs  allocated  to  Texas 
Eastern  by  Texas  Gas  for  its  take-or-pay 
costs  paid  directly  to  producers. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  above  is  August  17, 
1991. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional 
customers,  interested  state  commissions 
and  all  parties  in  Docket  Nos.  RP91-72, 
etal. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  July  30, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  r 

protestants  parties  to  the  pn 

Any  person  wishing  to  beco' 

must  file  a  motion  to  interve 

of  this  filing  are  on  file  with 

Commission  and  are  availal 

inspection. 

Lois  D.  CasBell, 

Secretary. 

(FR  Doc.  91-17909  Filed  7-26-91 

BILUNO  CODE  <717-01-M 

[Docket  Na  EL90-12-004] 

C«iun  Electric  Power  Coop< 
V.  Louisiana  Power  &  Light 

July  23, 1991 

Take  notice  that  on  July  5. 
Electric  Cooperative.  Inc.  tet 
filing  its  compliance  refund  i 
pursuant  to  the  Commission' 
issuedun  May  23. 1991. 

Any  person  desiring  to  be 
protest  said  filing  should  file 
intervene  or  protest  with  the 
Energy  Regulatory  Commissi 
North  Capitol  Street  NE..  Wj 
DC  20426.  in  accordance  wit] 
and  214  of  the  Commission's 
Practice  and  Procedure  (18  C 
and  18  CFR  365.214).  All  sucl 
protests  should  be  filed  on  oi 
August  2, 1991.  Protests  will  1 
considered  by  the  Commissi! 
determining  the  appropriate  i 
taken,  but  will  not  serve  to  n 
protestants  parties  to  the  pre 
Any  person  wishing  to  becor 
must  file  a  motion  to  inferver 
of  this  filing  are  on  file  with  I 
Commission  and  are  availabi 
inspection. 
Lois  D.  Cashtll, 
Secretary. 
(FR  Doc.  91-17864  Filed  7-27-91; 

BILLJNO  CODE  •717-01-M 

[Docket  No.  RP-91-199-000] 

Colorado  Interstate  Gas  Co. 
Changes  In  FERC  Gas  Tariff 

July  23, 1991. 

Take  notice  that  Colorado '. 
Gas  Company  ("CIG").  on  Jul 
tendered  for  filing  the  foUowi 
sheet  to  revise  its  FERC  Gas  ' 
Original  Volume  No.  1: 

Original  Sheet  No.  61G11-2 

CIG  states  that  the  above-r 
tariff  sheet  is  being  filed  to  in 
recovery  of  Buyout-Buydown 
incurred  by  CIG  as  a  result  oi 
settlement  of  contract  claims 
litigation  as  of  March  31, 1988 
claims  settled  prior  to  Decern 
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kTEGORIES: 

jrvices,  the  Department 
irs,  the  Department  of 
rtment  of  Health  and 
,  from  individuals  via 
laires,  the  Department 
ice  of  Personnel 
deral  and  Quasi- 
,  Selective  Service 
U.S.  Postal  Service. 

ED  FOR  THE  SYSTEM: 


Filed  7-26-91;  8:45  am]  , 

i-M. 

>F  ENERGY 
Regulatory 

t-3-16-001andTF91-11- 


IS  Supply  Corp.; 

jes  to  FERC  Gas  Tariff 

at  on  July  19. 1991. 
s  Supply  Corporation 
mitted  for  filing  as  part 
rariff.  Second  Revised 
B  following  tariff  sheets, 
ve  July  1. 1991: 

jvised  Sheet  No.  5 
1  Revised  Sheet  No.  S 
:  No.  102 

I  that  the  purpose  of 
mply  with  the 
le  21, 1991  Letter  Order 
-3-16-000  directing 
ise  the  GeneralTerms 
a  its  FERC  Gas  Tariff. 
Volume  No.  1.  and  to 
od  of  computing  the 
nt  for  the  demand 
:omponent  in  its 
.djustment  ("PGA"), 
states  that  its  filing  is  to 
Commission's  directive 
=k  through  its  PGA  the 
i  filed  by  its  pipeline 

I  that  copies  of  this 
i  on  its  jurisdictional 
1  the  Regulatory 
he  States  of  New  York, 
lia,  Delaware, 
id  New  Jersey, 
siring  to  protest  said 
1  protest  with  the 
egulatory  Commission. 
I  Street  NE.. 
20426.  in  accordance 
;he  Commission's  Rules 
rocedures.  18  CFR 
protests  should  be  filed 
30. 1991.  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-17908  Filed  7-2&-91:  8:45  am] 

BILUNO  CODE  6717-01-M 


[Docket  No.  TM91-10-17-000] 

Texas  Eastern  Transmission  Corp., 
Proposed  Changes  in  FERC  Gas  Tariff 

July  23, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  17. 1991  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1.  six  copies 
of  the  following  tariff  sheets: 

Twelfth  Revised  Sheet  No.  72 
Twelfth  Revised  Sheet  No.  73 
Eleventh  Revised  Sheet  No.  74 
Twelfth  Revised  Sheet  No.  75 

Texas  Eastern  states  that  these  tariff 
sheets  are  being  filed  to  reflect  changes 
in  take-or-pay  costs  allocated  to  Texas 
Eastern  by  Texas  Gas  Transmission 
Corporation  (Texas  Gas);  On  March  22. 
1991  Texas  Gas  filed  a  settlement 
intended  to  resolve  and  terminate  its 
take-or-pay  recovery  proceedings  filed 
pursuant  to  Order  Nos.  500  and  528.  et 
al.  On  May  1, 1991,  the  Commission 
issued  an  order  approving  that 
settlement.  On  May  24, 1991,  Texas  Gas 
filed  tariff  sheets  in  compliance  with  the 
May  1, 1991  order  which  revised  the 
take-or-pay  costs  allocated  to  Texas 
Eastern  by  Texas  Gas  for  its  take-or-pay 
costs  paid  directly  to  producers. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  above  is  August  17, 
1991. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional 
customers,  interested  state  commissions 
and  all  parties  in  Docket  Nos.  RP91-72, 
etaJ. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  July  30, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  tfie 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CasBAil, 

Secretary. 

[FR  Doc.  91-17909  Filed  7-26-91;  8:45  am] 

BILUNO  CODE  (TU-OI-M 

[Docket  Na  EI.90-12-004] 

Caiun  Electrfc  Power  Cooperative,  Inc. 
V.  Louisiana  Power  &  Light  Co.;  Filing 

July  23. 1991 

Take  notice  that  on  July  5, 1991,  Cajun 
Electric  Cooperative,  Inc.  tendered  for 
filing  its  compliance  refund  report 
pursuant  to  the  Commission's  order 
issued  un  May  23, 1991. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  365.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  2, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  CashtU, 
Secretary. 
[FR  Doc.  91-17864  Filed  7-27-91;  8;46  am] 

BILUNO  CODE  ^T^7-0^-m 
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[Oocicet  No.  RP-91-199-000] 

Colorado  Interstate  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  23, 1991. 

Take  notice  that  Colorado  Intetstate 
Gas  Company  ("CIG"),  on  July  19. 1991. 
tendered  for  filing  the  following  tariff 
sheet  to  revise  its  FERC  Gas  Tariff. 
Original  Volume  No.  1: 

Original  Sheet  No.  61G11-2 

CIG  states  that  the  above-referenced 
tariff  sheet  is  being  filed  to  implement 
recovery  of  Buyout-Buydown  costv 
incurred  by  CIG  as  a  result  of  the 
settlement  of  contract  claims  in 
litigation  as  of  March  31. 1989.  and  other 
claims  settled  prior  to  December  31. 


1990,  in  conformance  with  the 
procedures  reflected  in  CIG's 
Commission-approved  tariff. 

CIG  states  that,  pursuant  to  the 
procedures  established  in  its  tariff  and 
filings  in  Docket  Nos.  RP-98,  RP89-133, 
and  RP90-95,  CIG  will  allocate  its 
Buyout-Buydown  costs  between  its 
jurisdictional  and  nonjurisdictional 
customers,  absorb  50  percent  of  the 
jurisdictional  portion  of  the  Buyout- 
Buydown  costs,  and  recover  50  percent 
of  such  costs  through  fixed  surcharges 
applicable  to  its  jurisdictional  firm  sales 
customers.  CIG  states  that  the  total  and 
the  jurisdictional  portion  of  the  Buyout- 
Buydown  costs  related  to  this  filing  are 
$5,052,213  and  $4,772,983,  respectively. 
Therefore,  CIG  is  proposed  to  recover 
$2,386,492  ft-om  its  affected  jurisdictional 
firm  sales  customers. 

CIG  has  requested  that  the 
Commission  accept  this  filing,  to  become 
effective  August  1. 1991. 

CIG  states  that  copies  of  the  filing 
were  served  upon  all  of  its  affected  firm 
sales  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
30, 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mule  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public       * 
Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-17916  Filed  7-26-91;  8:45  am] 

BILUNO  CODE  S717-01-M 

[Oocicet  No.  CP90-1014-006] 

Pan  Gas  Storage  Company,  d.b.a. 
Southwest  Gaa  Storage  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

July  23, 1991. 

Take  notice  that  Pan  Gas  Storage 
Company,  d.b.a.  Southwest  Gas  Storage 
Company  (Southwest),  on  July  11, 1991 
tendered  for  filing  proposed  changes  to 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1.  The  proposed  effective  date  of 
these  tariff  sheets  is  January  20, 1991. 

Southwest  states  that  these  tariff 
sheets  are  being- filed  in  accordance 


with  Commission's  Order  granting 
rehearing  issued  July  2, 1991  in  Docket 
No.  CP90-1014-001  and  with  section  154 
of  the  Commission's  Regulations,  and 
reflect  changes  to  Southwest's  tariff  of 
Rate  Schedules  ISS  and  FSS,  which 
provide  for  interruptible  and  firm  open- 
access  nondiscriminatory  storage 
pursuant  to  section  7(c)  of  die  Natural 
Gas  Act. 

Southwest  states  that  copies  of  this 
letter  and  enclosure  have  been  served 
on  all  parties  to  this  proceeding  and 
interested  state  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20428,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385.214  and  385.211. 
All  such  protests  should  be  filed  on  or 
before  July  30, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be  • 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-17917  Filed  7-26-91;  &45  amj 

BILUNO  CODE  S7t7-01-« 


[Doclcet  No.  RP90-1 11-000] 

East  Tennessee  Natural  Gas  Co.; 
Informal  Conference 

July  23. 1991. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  August  8, 1991,  at  10  a.m., 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First  Street 
NE..  Washington.  DC.  The  purpose  of 
the  conference  is  to  discuss  whether  any 
revision  to  the  procedural  schedule 
established  in  this  proceeding  at  the 
prehearing  conference  of  June  19. 1991. 
is  necessary. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 
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For  additional  information,  contact 
Donald  A.  Heydt  at  (202)  20&-0740  or 
Irene  E.  Szopo  at  (202)  208-1602. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-17867  Filed  7-26-91;  8:45  am] 
BILLINQ  CODE  (717-01-11 

(Docket  No.  ER91-498-0001 
Entergy  Power,  Inc.;  Filing 

(July  23. 1991.) 

Take  notice  that  on  June  21, 1991, 
Entergy  Power,  Inc.  (EPI)  tendered  for 
filing  a  Letter  Agreement  for  the  sale  of 
replacement  to  the  Tennessee  Valley 
Authority. 

EPI  requests  an  effective  date  of  June 
1, 1991  for  the  Letter  Agreement.  EPI 
requests  waiver  of  the  Commission's 
notice  requirements  under  §  35.11  of  the 
Commission's  regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  2, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protesfants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell, 
Secretary. 
[FR  Doc.  91-17862  Filed  7-26-91;  8:45  am] 

BILLING  CODE  6717-01-4I 

[Docket  No.  ER91-516-000] 

Puget  Sound  Power  &  Ligtit  Co.;  Filing 

July  23, 1991. 

Take  notice  that  Puget  Sound  Power  & 
Light  Company  (Puget)  on  July  1, 1991. 
tendered  for  filing  a  proposed 
Supplement  No.  9  to  the  General 
Transfer  Agreement  between  Puget  and 
the  United  States  of  America, 
Department  of  Interior  acting  by  and 
through  the  Bonneville  Power 
Administrator  ("Bonneville")  Contract 
No.  14-13-001-11487.  (Puget  Sound 
Power  &  Light  Company  Supplement  No. 
9  to  Rate  Schedule  FPC  No.  16.)  The 
proposed  Supplement  relates  to  certain 
transmission  service  to  the  Town  of 
Sumas  which  was  previously  provided 


under  Contract  No.  14-03-64458 
between  Puget  and  Bonneville  (FPC  Rate 
Schedule  No.  11).  In  addition,  Puget 
tendered  for  filing  a  proposed  Revision 
No.  1  to  Supplement  No.  9.  The  proposed 
changes  would  increase  revenue  from 
jurisdictional  service  under  this 
schedule  from  $7,844  for  the  twelve 
months  prior  to  November  30, 1987  to 
$73,489  for  the  twelve  months 
immediately  thereafter,  and  from  $71,044 
for  the  twelve  months  immediately 
thereafter. 

These  changes  in  the  rate  schedule 
are  necessary  to  reflect  the  costs  of 
providing  this  transmission  service 
during  the  specified  periods.  Puget  and 
Bonneville  have  agreed  upon  an 
effective  date  for  original  Supplement 
No.  9  of  November  30, 1987  and  an 
effective  date  of  January  31, 1989  for 
Revision  No.  1. 

Copies  of  the  filing  were  served  upon 
Bonneville. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  2, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  91-17863  Filed  7-26-91;  8:45  am] 

BILUNG  CODE  6717-01-« 

[Docket  No.  ER91-540-000] 
Nantahala  Power  &  Light  Co.;  Filing 

July  23,  1991. 

Take  notice  that  on  July  8, 1991, 
Nantahala  Power  &  Light  Company 
(Nantahala)  tendered  for  filing  the 
following  documents: 

(1)  A  Partial  Settlement  Agreement 
dated  July  8, 1991; 

(2)  An  "Explanatory  Statement  and 
References  in  Support  of  Partial 
Settlement  Agreement";  and 

(3)  A  draft  "Order  Accepting  Partial 
Settlement  Agreement." 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Comjnission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  2, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-17860  Filed  7-26-91;  8:45  am] 

BILUNO  CODE  6717-01-M 


[Docket  No.  ER91-530-000] 

Northeast  Empire  Umited,  Limited 
Partnership  #  2;  Filing 

July  23. 1991. 

Take  notice  tha<  on  July  18, 1991, 
Northeast  Empire  Limited  Partnership 
#  2  tendered  for  filing  an  Assignment  of 
Power  Purchase  Agreement  from 
Alternative  Energy,  Inc.  to  Northeast 
Empire  Limited  Partnership  #  2. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  2, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Sec-etary. 
\VK  Doc.  91-17861  Filed  7-26-91;  8:45  am] 

BILLING  CODE  •717-01-« 


[Docket  No.  RP91-40-008] 

Northern  Natural  Gas  Co.,  Proposed 
Changes  to  FERC  Gas  Tariff 

July  23, 1991. 

Take  notice  that  the  Northern  Natural 
Gas  Company  (Northern)  on  July  10, 


1991,  tendered  for  filing  the  t 
listed  below.  Northern  has  n 
that  the  proposed  tariff  shee 
effective  as  indicated  on  the 
below: 

Third  Revised  Volume  No.  1 


Substitute  Second  Revised  Sixtieth  I 

vised  Sheet  No.  4A. 
Substitute  Sixtti  Revised  Ninetieth  I 

vised  Stieet  No.  4B. 
Substitute  First  Revised  Original  S^ 

No.  74S. 
Ttiird  Sutwtitute  Sixty-Second  Revii 

Sheet  No.  4A. 
Second   Substitute  Ninety-Second  I 

vised  Sheet  No.  4B. 
Third    Substitute    Sixty-Third    Revii 

Sheet  No.  4A. 
Fourth  Substitute  Ninety-Third  Revis 

Sheet  No.  4B. 
Substitute  Ninety-Fourth  Revised  Sh 

No.  4B. 
Substitute  Thirteenth  Revised  Sheet  I 

4H. 
Fitth    Substitute    Ninety-Third    Revii 

Sheet  No.  4B. 


Northern  also  filed  to  with 
following  previously  filed  tar 

Docket  No.  RP91-4O-002 
Filed:  June  27,  1991 

Substitute  Seventh  Revised  Tent 
Sheet  No.  4H 

Docket  No.  TM91-3-59-000 
Filed:  June  27. 1991 

Second  Substitute  Twelfth  Revis 
4H 

Northern  states  that  such  ti 
are  being  submitted  in  compl 
the  Commission's  order  date< 
1991  in  Docket  No.  RP91-40,  \ 
approved  an  uncontested  setl 
allows  Northern,  effective  Jui 
to  recover,  through  a  volumet 
surcharge  and  a  demand  sure 
approximately  $77  million  in 
buyout,  buydown,  contract  re 
and  settlement  costs  (transitii 
Northern  states  that  in  previo 
compliance  filings  it  reflected 
of  demand  surcharge  costs  frt 
customers  through  the  GS  cor 
rate  and  the  GS  fixed  cost  rec 
rather  than  through  a  demand 
applied  to  such  customers.  Nc 
states  that  this  filing  corrects 
previous  filings  and  makes  ce 
conforming  changes  in  Northi 
and  NGTS  fihngs. 

Any  person  desiring  to  prot 
filing  should  file  a  protest  wii 
Federal  Energy  Regulatory  Co 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  ace 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practit 
Procedures,  18  CFR  385.214  ar 
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Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  2, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-17860  Filed  7-26-91;  8:45  amj 

BILUNQ  CODE  6717-01-M 


[Docket  No.  ER91-530-000] 

Northeast  Empire  Umlted,  Limited 
Partnership  #  2;  Filing 

July  23, 1991. 

Take  notice  that  on  July  18, 1991, 
Northeast  Empire  Limited  Partnership 
#  2  tendered  for  filing  an  Assignment  of 
Power  Purchase  Agreement  from 
Alternative  Energy,  Inc.  to  Northeast 
Empire  Limited  Partnership  #  2. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  2, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  ihe  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Sec-etary. 
\VR  Doc.  91-17861  Filed  7-26-91;  8:45  am] 

BILUNQ  CODE  6717-01-M 


[Doclcet  No.  RP91-40-008] 

Northern  Natural  Gas  Co.,  Proposed 
Changes  to  FERC  Gas  Tariff 

July  23. 1991. 

Take  notice  that  the  Northern  Natural 
Gas  Company  (Northern)  on  July  10, 


1991.  tendered  for  filing  the  tariff  sheets 
listed  below.  Northern  has  requested 
that  the  proposed  tariff  sheets  be 
effective  as  indicated  on  the  listing 
below:       1 1 
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Third  Revised  Volume  No.  1 


Substitute  Second  Revised  Sixtieth  Re- 
vised Sheet  No.  4A. 

Substitute  Sixth  Revised  Ninetieth  Re- 
vised Sheet  No.  4B. 

Substitute  First  Revised  Original  Sheet 
No.  74S. 

Third  Substitute  Sixty-Second  Revised 
Sheet  No.  4A. 

Second  Substitute  Ninety-Second  Re- 
vised Sheet  No.  4B. 

Third  Substitute  Sixty-Third  Revised 
Sheet  No.  4A. 

Fourth  Substitute  Ninety-Third  Revised 
Sheet  No.  4B. 

Substitute  Ninety-Fourth  Revised  Sheet 
No.  4B. 

Substitute  Thirtoer.th  Revised  Sheet  No. 
4H. 

Fitth  Substitute  Ninety-Third  Revised 
Sheet  No.  4B. 


Effective 
date 


June  1, 

1991. 

Do. 

Do. 

July  1. 
1991. 
Do. 

Oo. 

Do. 

Do. 

Do. 

Do. 


Northern  also  filed  to  withdraw  the 
following  previously  filed  tariff  sheets: 

Docket  No.  RP91-40-002 

Filed:  June  27,  1991 

Substitute  Seventh  Revised  Tenth  Revised 
Sheet  No.  4H 

Docket  No.  TM91-3-59-000 

Filed:  June  27, 1991 

Second  Substitute  Twelfth  Revised  Sheet  No. 
4H 

Northern  states  that  such  tariff  sheets 
are  being  submitted  in  compliance  with 
the  Commission's  order  dated  Jime  19. 
1991  in  Docket  No.  RP91-40.  which 
approved  an  uncontested  settlement  and 
allows  Northern,  effective  June  1. 1991. 
to  recover,  through  a  volumetric 
surcharge  and  a  demand  surcharge, 
approximately  $77  million  in  take-or-pay 
buyout,  buydown.  contract  reformation 
and  settlement  costs  (transition  costs). 
Northern  states  that  in  previous 
compliance  filings  it  reflected  recovery 
of  demand  surcharge  costs  from  OS 
customers  through  the  GS  commodity 
rate  and  the  GS  fixed  cost  recovery  rate, 
rather  than  through  a  demand  surcharge 
applied  to  such  customers.  Northern 
states  that  this  filing  corrects  those 
previous  filings  and  makes  certain 
conforming  changes  in  Northern's  PGA 
and  NGTS  fiUngs. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC.  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385.214  and  385.211. 


All  such  protests  should  be  filed  on  or 
before  July  30, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-17913  Filed  7-26-91;  8:45  am] 

eiUJNO  CODE  •717-01-M 


[Ooclcet  No.  RP91-165-001] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  23, 1991. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on  July 
17. 1991  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1. 

Original  Sheet  No.  32-AQ.3 
Original  Sheet  No.  32-BU.4 
Second  Revised  Sheet  No.  43-7 

Panhaiidle  states  that  the  proposed 
changes  herein  which  are  being  filed  in 
compliance  with  the  Commission  Order 
dated  June  28. 1991  in  the  subject 
proceeding,  reflect  a  new  provision  to 
the  General  Terms  and  Conditions  (1) 
for  sales  service  and  (2)  for 
transportation  service  pursuant  to  Rate 
Schedule  PT-Firm  and  Rate  Schedule 
PT-Interruptible  to  provide  for  the 
payments  of  refunds  by  electronic  fimds 
transfer  to  those  sales  and 
transportation  customers  who  provide 
payment  for  services  to  Panhandle  by 
electronic  funds. 

Panhandle  respectfully  requests  any 
waiver  of  the  Commission's  Regulations 
necessary  to  allow  these  proposed  tariff 
sheets  to  become  effective  July  1, 1991. 

Panhandle  states  that  copies  of  this 
filing  have  been  sent  to  it's  jurisdictional 
customers,  affected  state  regulatory 
commissions  and  parties  to  the  Docket 
No.  RF91-165-000  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  18  CFR  385.214  and  385.211. 
All  such  protests  should  be  filed  on  or 
before  July  31, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  91-17914  Filed  7-26-91;  8:45  am] 

BILLINO  COOE  6717-01-41 


[Doclcet  No.  RP91-72-004] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  23, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  17, 1991  submitted  for 
filing  workpapers  to  support  figures  on 
tariff  sheet  nos.  72  through  75  filed  on 
June  11. 1991  in  Docket  Nos.  RP91-72- 
003,  et  al.  as  part  of  Texas  Eastern's 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.l. 

Texas  Eastern  states  that  it  is  also 
submitting  as  part  of  its  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1.  six 
copies  of  the  following  tariff  sheets: 

Revised  Eleventh  Revised  Sheet  No.  72 
Revised  Eleventh  Revised  Sheet  No.  73 
Revised  Tenth  Revised  Sheet  No.  74 
Revised  Eleventh  Revised  Sheet  No.  75 

Texas  Eastern  states  that  these  tariff 
sheets  are  being  filed  to  revise 
supersession  inaccuracies  resulting  from 
the  effective  date  granted  by  the 
Commission  in  its  order  dated  July  11, 
1991  in  Docket  Nos.  RP91-72-003,  et  al. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  above  is  July  12, 1991. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional 
customers,  interested  state  commissions 
and  all  parties  in  Docket  Nos.  RP91-72, 
etal. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385.214  and  385.211. 
All  such  protests  should  be  filed  on  or 
before  July  31, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
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filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lois  D.  CoftMU, 

Secretary. 

(FR  Doc.  91-17915  Filed  7-28-91;  B:45  am] 

MLUNQ  COOE  •717.4I1^ 


[Docket  No.  IR-924-002] 

Public  Utility  Commission  of  Texas; 
Petition  for  Waiver 

luly  23. 1991. 

Notice  is  hereby  given  that  the  Public 
Utihty  Commission  of  Texas  (TPUC), 
has  filed  on  June  14, 1991,  as  amended 
on  July  12, 1991,  pursuant  to  §  292.403  of 
the  Commission's  Regulations,  a  petition 
for  waiver  of  certain  obligations 
imposed  under  §  292.303(a)  and 
292.303(b)  of  the  Commission's 
Regulations  (18  CFR  part  292  subpart  C) 
which  implement  section  210  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA).  The  TPUC  has  duly 
implemented  the  Commission's  PURPA 
Regulations  by  filing  a  PURPA, 
implementation  plan  on  November  16, 
1981. 

The  TPUC  requests  a  waiver  on 
behalf  of  the  Brazos  Electric  Power 
Cooperative,  Inc.  (BEPC)  and  nineteen  of 
its  twenty  members.  Specifically,  the 
TPUC  seeks  waivers  on  behalf  of  BEPC 
of  the  obligation  under  18  CFR 
292.303(b)  to  sell  power  to  QFs  and  of 
the  obligation  on  behalf  of  nineteen  of 
BEPC's  members  of  the  obligation  under 
18  CFR  292.303(a)  to  purchase  energy 
and  capacity  that  is  made  available  by  a 
QF. 

Any  person  desiring  to  be  heard  or 
protest  and  of  the  above  filings  should 
file  a  petition  to  intervene  or  protest 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  in 
accordance  with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  petitions  or  protests 
should  be  filed  within  30  days  after  the 
date  of  publication  of  this  notice  and 
must  be  served  on  the  TPUC.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  91-17919  Filed  7-28-91:  8:45  am] 

BIUJMG  COOE  «7t7-01-ll 


[Docket  No.  FA90-19-0001 


Souttrem  Energy  Co.;  Order 
Establishing  Hearing  Procedures 

Issued  July  23, 1991. 

On  May  23, 1991,  the  Chief 
Accountant  issued  a  contested  audit 
report  under  delegated  authority  noting 
Southern  Energy  Company's  (Southern 
Energy)  disagreement  with  an  item 
contained  in  the  staff's  audit  report  of 
Southern  Energy's  books  and  records. 
The  report  noted  Southern  Energy's 
disagreement  with  the  staff  regarding 
Correcting  Entry  No.  1  on  Schedule  No.  2 
and  Compliance  Exception  No.  1  on 
Schedule  No.  3,  concerning  the 
accounting  for  depreciation  expense  on 
the  LNG  facilities.  Southern  Energy  was 
requested  to  advise  whether  it  would 
agree  to  the  disposition  of  the  issues 
under  the  shortened  procedures 
provided  for  by  part  158  of  the 
Commission's  Regulations.  18  CFR  158.1. 
et  seq. 

On  June  24, 1991,  Southern  Energy 
responded  that  it  did  not  consent  to  the 
shortened  procedures.  Section  158.7  of 
the  Commission's  Regulations  provides 
that  in  case  consent  to  the  shortened 
procedures  is  not  given,  the  proceeding 
will  be  assigned  for  hearing. 
Accordingly,  the  Secretary,  under 
authority  delegated  by  the  Commission, 
will  set  these  matters  for  hearing. 

Any  interested  person  seeking  to 
participate  in  this  docket  shall  file  a 
protest  or  a  motion  to  intervene 
pursuant  to  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
no  later  than  15  days  after  the  date  of 
publication  of  this  order  in  the  Federal 
Register. 

It  is  ordered: 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act,  the  provisions 
of  the  Natural  Gas  Act,  particularly 
sections  4,  5  and  8  thereof,  and  pursuant 
to  the  Commission's  Rules  of  F*ractice 
and  Procedure  (18  CFR,  chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  appropriateness  of  Southern 
Energy's  practices  as  discussed  above. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in  this 
proceeding,  to  be  held  within  45  days  of 
the  date  of  this  order,  in  a  hearing  room 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE., 
Washington,  DC  20426.  The  Presiding 
Judge  is  authorized  to  establish 


procedural  dates  and  to  rule  on  all 
motions  (except  motions  to  dismiss)  as 
provided  in  the  Commission's  Rules  of 
Practice  and  Procedure. 

(C)  This  order  shall  be  promptly 
published  in  the  Federal  Register. 
Lois  0.  Cashell. 


Secretary. 

[FR  Doc.  91-17866  Filed  7-28-fll;  8:45  am) 

MUING  COOE  6717-01-M 


[Docket  No.  RP91-173-001] 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  to  FERC  Gas  Tariff 

July  23, 1991. 

Take  notice  that  on  July  18, 1991, 
South  Georgia  Natural  Gas  Company 
("South  Georgia")  tendered  for  filing  the 
following  tariff  sheet  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  to  be 
effective  July  5, 1991: 

First  Substitute  Third  Revised  Sheet  No. 
leK 

First  Substitute  Second  Revised  Sheet  No. 
160 

First  Substitute  Second  Revised  Sheet  No. 
16DD 

First  Substitute  Second  Revised  Sheet  No. 
34R 

South  Georgia  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  Order  Accepting  Tariff 
Sheets  Subject  to  Conditions  issued  on 
July  3. 1991.  in  Docket  No.  RP91-173-000. 
South  Georgia  has  requested  that  the 
Commission  make  the  sheet  effective 
July  5, 1991,  the  effective  date  approved 
by  the  Commission's  Order. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  its 
jurisdictional  purchasers,  shippers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capital  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385.214  and  385.211. 
All  such  protests  should  be  filed  on  or 
before  July  30, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
(FR  Doc.  91-17910  Filed  7-26-91:  8:45  am] 

WLLMO  COOC  •717<«t^ 


[Docket  No.  flP91-172-001] 

Southern  Natural  Gas  Co.;  F 
Changes  to  FERC  Gas  Tarif 

July  23. 199li ! 

Take  notice  that  on  July  18 
Southern  Natural  Gas  Compi 
("Southern")  tendered  for  fill 
following  tariff  sheet  to  its  Fl 
Tariff,  Sixth  Revised  Volume 
effective  July  5. 1991: 

First  Substitute  Third  Revised 
30W 

Southern  states  that  the  pu 
this  filing  is  to  comply  with  ti 
Commission's  Order  Accepti 
Sheets  Subject  to  Conditions 
July  3, 1991,  in  Docket  No.  RF 
reflecting  the  inclusion  of  int 
prepayments  made  in  conjun 
requests  for  firm  transportati 
Southern  has  requested  that 
Commission  make  the  sheet  i 
July  5, 1991.  the  date  the  prep 
requirement  became  effectiv( 

Southern  states  that  copies 
niing  will  be  served  upon  its 
jurisdictional  purchasers,  shi 
interested  state  commissions 

Any  person  desiring  to  pro 
filing  should  file  a  protest  wit 
Federal  Energy  Regulatory  Ci 
825  North  Capital  Street  NE.. 
Washington.  DC  20426.  in  ac( 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practi 
Procedures,  18  CFR  385.214  a 
All  such  protests  should  be  fi 
before  July  30, 1991.  Protests 
considered  by  the  Commissic 
determining  the  appropriate  i 
taken,  but  will  not  serve  to  m 
protestants  parties  to  the  pro^ 
Copies  of  this  filing  are  on  fili 
Commission  and  are  availabi 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-17911  Filed  7-26-91; 

BtUJNG  COOE  a717-4>1-M 


[Docket  No.  "^191-11-17-000] 

Texas  Eastern  Transmission 
Proposed  Changes  In  FERC 

July  23, 1991. 

Take  notice  that  Texas  Eas 
Transmission  Corporation  (T( 
Eastern)  on  July  17, 1991  tendi 
filing  as  part  of  its  FERC  Gas 
Fifth  Revised  Volume  No.  1,  s 
of  the  following  tariff  sheets. 

Proposed  to  be  Effective  August  1 

Eighth  Revised  Sheet  No.  60 
Eighth  Revised  Sheet  No.  61 


45  /  Monday,  July  29.  1991  /  Notices 


r 

Federal  Register  /  Vol.  56.  No.  145  /  Monday.  July  29.  1991  /  Notices 


35861 


19-0001 

Co.;  Order 
ing  Procedures 
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i  a  contested  audit 
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!e  whether  it  would 
sition  of  the  issues 
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irt  158  of  the 
ulations.  18  CFR  158.1. 
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iid  not  consent  to  the 
ires.  Section  158.7  of 
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jiven,  the  proceeding 
)r  hearing, 
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ers  for  hearing, 
jerson  seeking  to 
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1  to  intervene 
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the  authority 
ubject  to  the 
red  upon  the  Federal 
Commission  by 
le  Department  of 
on  Act,  the  provisions 
Act,  particularly 
thereof,  and  pursuant 
's  Rules  of  Practice 
CFR,  chapter  I),  a 
11  be  held  concerning 
IS  of  Southern 
as  discussed  above. 
\dmini8tretive  Law 
lated  by  the  Chief 
w  Judge,  shall 
ing  conference  in  this 
leld  within  45  days  of 
ler,  in  a  hearing  room 
r^  Regulatory 
irst  Street  NE., 
)426.  The  Presiding 
1  to  establish 


procedural  dates  and  to  rule  on  all 
motions  (except  motions  to  dismiss)  as 
provided  in  the  CommisBion's  Rules  of 
Practice  and  Procedure. 

(C)  This  order  shall  be  promptly 
published  in  the  Federal  Register. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-17866  Filed  7-28-Sl;  8:45  am) 
BIUJNQ  COOC  (717-01-41 


[Docket  No.  RP91-173-001] 

South  Qeorgla  Natural  Gas  Co.; 
Proposed  Changes  to  FERC  Gas  Tariff 

July  23, 1991. 

Take  notice  that  on  July  18, 1991, 
South  Georgia  Natural  Gas  Company 
("South  Georgia")  tendered  for  filing  the 
following  tariff  sheet  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  to  be 
effective  July  5, 1991: 

First  Substitute  Third  Revised  Sheet  No. 
leK 

First  Substitute  Second  Revised  Sheet  No. 
160 

First  Substitute  Second  Revised  Sheet  No. 
16DD 

First  Substitute  Second  Revised  Sheet  No. 
34R 

South  Georgia  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  Order  Accepting  Tariff 
Sheets  Subject  to  Conditions  issued  on 
July  3, 1991.  in  Docket  No.  RP91-173-000. 
South  Georgia  has  requested  that  the 
Commission  make  the  sheet  effective 
July  5, 1991,  the  effective  date  approved 
by  the  Commission's  Order. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  its 
jurisdictional  purchasers,  shippers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capital  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385.214  and  385.211. 
All  such  protests  should  be  filed  on  or 
before  July  30, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-17910  Piled  7-2»-m;  b:45  am) 

BtLLMO  COOC  S717-«t-« 


[Docket  No.  RP91-172-001] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  to  FERC  Gas  Tariff 

)uly  23, 1991.  ' 

Take  notice  that  on  July  18. 1991, 
Southern  Natural  Gas  Company 
("Southern")  tendered  for  filing  the 
following  tariff  sheet  to  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1,  to  be 
effective  July  5, 1991: 

First  Substitute  Third  Revised  Sheet  No. 
30W 

Southern  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  Accepting  Tariff 
Sheets  Subject  to  Conditions  issued  on 
July  3. 1991,  in  Docket  No.  RP91-172-000 
reflecting  the  inclusion  of  interest  on 
prepayments  made  in  conjunction  with 
requests  for  firm  transportation. 
Southern  has  requested  that  the 
Commission  make  the  sheet  effective 
July  5. 1991.  the  dale  the  prepayment 
requirement  became  effective. 

Southern  states  that  copies  of  the 
filing  will  be  served  upon  its 
jurisdictional  purchasers,  shippers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capital  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385.214  and  385.211. 
All  such  protests  should  be  filed  on  or 
before  July  30, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-17911  Filed  7-26-^1;  8:45  am) 

BILLING  CODE  S717-01-M 


[Docket  No.  TM91-11-17-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

|uly23, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  17, 1991  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheets. 

Proposed  to  be  Effective  August  17, 1991 

Eighth  Revised  Sheet  No.  60 
Eighth  Revised  Sheet  No.  61 


Seventh  Revised  Sheet  No.  62 
Eighth  Revised  Sheet  No.  63 


[Docket  No.  TM90-5-7-001,  et  el.! 


Texas  Eastern  states  that  these  tariff 
sheets  are  being  filed  to  reflect  the 
reduction  by  Southern  Natural  Gas 
Company  (Southern)  of  costs  flowed 
through  in  Southern's  Docket  No.  TM90- 
5-7  to  Texas  Eastern  which  are 
attributable  to  charges  directly  to 
Southern  by  Sea  Robin  Pipeline 
Company  (Sea  Robin)  and  reflect  the 
crediting  of  amounts  previously  billed  to 
customers  by  Texas  Eastern  for  those 
costs  related  to  Sea  Robin  as  flowed 
through  by  Southern.  Southern  filed 
tariff  sheets  on  May  31, 1991,  reflecting 
the  reduction  in  costs  from  Southern's 
take-or-pay  recovery  attributable  to  Sea 
Robin. 

Texas  Eastern  states  that  it  is  also 
submitting  as  part  of  its  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1.  six 
copies  of  the  following  tariff  sheets: 

Proposed  to  be  Effective  )uDe  22. 1991 

Revised  Seventh  Revised  Sheet  No.  60 
Revised  Seventh  Revised  Sheet  No.  61 
Revised  Sixth  Revised  Sheet  No.  62 
Revised  Seventh  Revised  Sheet  No.  63 
Texas  Eastern  states  that  these  tariff 
sheets  are  being  filed  to  revise 
supersession  inaccuracies  resulting  from 
the  effective  date  granted  by  the 
Commission  in  its  order  dated  June  20, 
1991  in  Docket  Nos.  RP91-72-002  and 
TM91-6-17-000. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional 
customers,  interested  state  commissions 
and  all  parties  in  Docket  Nos.  RP91-72, 
etal. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  July  31, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  91-17912  Filed  7-26-91;  8:45  am) 

SILtmO  COOC  S717-01-M 


Southern  Natural  Gas  Co.;  Report  of 
Refunds 

July  22, 1991. 

Take  notice  that  on  June  3. 1991. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  its  Report  of  Refunds 
made  in  accordance  with  the  provisions 
of  Southern's  Stipulation  and  Agreement 
in  Docket  Nos.  RP83-58,  et  a!.,  approved 
by  the  Commission  in  an  Order  dated 
March  23, 1989. 

Southern  states  that  copies  of  this 
filing  were  mailed  to  all  of  Southern's 
jurisdictional  sales  customers  affected 
by  the  report  as  well  as  parties  on  the 
official  service  list  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
commission's  rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214 
(1989).  All  such  protests  should  be  filed 
on  or  before  July  29, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  the 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  91-17905  Filed  7-26-91;  8:45  am) 

•lUJNO  COOC  •717-01-11 


[Docket  No.  RP86-10-012] 

Willlston  Basin  Interstate  Pipeline  Co.; 
Refund  Report 

July  22. 1991. 

Take  notice  that  on  July  13, 1991, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin)  respectfully 
submitted  for  filing  with  the  Commission 
copies  of  a  Refund  Report  and 
supporting  workpapers  in  compliance 
with  the  Commission's  "Order  Affirming 
in  Part  and  Modifying  in  Part  Initial 
Decision"  issued  August  3, 1990  and 
"Order  Granting  in  Part  and  Denying  in 
Part  Rehearing"  issued  May  31, 1991,  in 
the  above-referenced  proceedings. 
Williston  states  that  on  this  same  date 
refunds  were  paid  to  Williston  Basin's 
customers  for  the  lock-in  period  May  2. 
1986  through  February  29, 1988.  in 


35882 


Federal  Register  /  Vol.  56.  No.  145  /  Monday.  July  29.  1991  /  Notices 


accordance  with  §  154.67(c)  of  the 
Commission's  Regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  July  29, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Parties  which  have  heretofore 
intervened  in  this  proceeding  need  not 
file  anew.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-17868  Filed  7-26-91;  a;45  am) 

BILUNQ  CODE  6717-01-M 


Western  Area  Power  Administration 

Cooperative  Agreenient;  Financial 
Assistance  Award  to  California 
Municipal  Utilities  Association 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
action:  Notice  of  proposed  cooperative 
agreement  between  the  Western  Area 
Power  Administration  (Western]  and 
the  California  Municipal  Utilities 
Association  (CMUA)  to  assist  in  the 
implementation  of  Western's 
Conservation  and  Renewable  Energy 
(C&RE)  Program  in  the  State  of 
California. 

SUMMARY:  Western  armounces  that, 
pursuant  to  10  CFR  600.7(b),  eligibility 
for  a  cooperative  agreement  to  develop 
and  implement  C&RE  activities  for 
consumer-owned  retail  electric  suppliers 
in  the  State  of  California  (State)  has 
been  restricted  to  CMUA,  the 
organization  recognized  by  the 
American  Public  Power  Association  as 
the  State  association  representing 
California  consumer-owned  utility 
interests.  These  consumer-owned  retail 
BuppUers  include  irrigation  districts  with 
utility  responsibility,  public  utility 
districts,  municipal  utility  districts, 
municipalities,  rural  electric 
cooperatives,  and  public  power 
agencies.  The  70-member  CMUA  is  the 
only  central  representative  organization 
which  can  effectively  consider  all  the 
varying  interests  from  these  differently 
directed  political  bodies  and  supply  the 
needed  energy  efficiency  and  renewable 
energy  related  products  to  the  target 
audience — consumer-owned  retail 


suppliers  of  energy  services.  CMUA  has 
the  resources,  technical  capability,  and 
statewide  credibility  to  manage  and 
promote  this  cooperative  program.  The 
program  provides  technical  assistance 
to  Western's  utility  customers  in 
planning,  developing,  and  implementing 
efi'ective  C&RE  programs. 
FOR  rURTHER  INFORMATION  CONTACT: 
Dorothy  Gross,  Contract  Specialist. 
Western  Area  Power  Administration, 
P.O.  Box  3402  Attn:  A1521,  Golden,  CO 
80401-3398,  (303)  231-1578. 
SUPPLEMENTARY  INFORMATION: 
Western's  C&RE  Program  is  designed  to 
ensure  wise  stewardship  of  the  Federal 
hydropower  resources  and  to  encourage 
energy  conservation  and  the 
development  of  renewable  energy 
resources.  To  meet  these  ends.  Western 
offers  a  number  of  C&RE  Program 
activities  to  its  customers.  The 
cooperative  agreement  being  conducted 
with  CMUA  will  accomplish  the  goals  of 
Western  to  provide  a  leadership  role  in 
conservation  and  renewable  energy 
planning  and  development  for  its 
preference  customers  with  utility 
responsibility. 

Solicitation  Number:  DE-RP65- 
91WN09027 

Scope  of  Project:  The  Westem/CMUA 
C&RE  Program  will  provide  technical 
assistance  to  Western's  California 
customers,  who  are  primarily  electric 
utilities,  to  help  them  plan,  develop,  and 
implement  effective  C&RE  programs  in 
accordance  with  Western's  published 
Guidance  and  Acceptance  Criteria. 
Services  to  be  delivered  under  this 
agreement  include,  but  are  not  limited 
to:  technical  expertise  on  C&RE-related 
subjects;  technology  transfer  workshops; 
educational  products  such  as  manuals 
and  slide  or  video  technical 
presentations:  C&RE  software  packages: 
identification  of  energy  resource 
potential:  project  evaluations  and 
reports:  model  energy  efficiency  plans; 
methodologies  for  addressing 
environmental  factors  in  resource 
planning  efforts;  and  dissemination  of 
information  to  the  public  on  energy 
efficiencies. 

Issued  at  Golden,  Colorado,  July  15, 1991. 
WiUiam  H.  Clagatt, 
Administrator. 
(PP.  Doc.  91-17863  Filed  7-2fr^;  6:45  am] 

BtUJNG  CODE  MMMIV4I 


Financial  Assistance  Award;  Intent  To 
Award  Grant  to  Edward  David  Dysarz 

AQENCY:  Department  of  Energy. 
ACTIOM:  Notice  of  unsolicited  financial 
assistance  award. 


SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(2).  it  is  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(el(l)  to  Edward  D.  Dysarz.  under 
Grant  Number  DE-FG01-91CE15513. 
The  proposed  grant  will  provide  funding 
in  the  estimated  amount  of  $99,950  for 
Edward  D.  Dysarz  to  design  and  provide 
the  materials  for  construction  of  a 
prototype  of  the  multiwell  pump.  The 
total  cost  of  the  project  will  be  $230,876, 
the  remainder  of  the  cost  will  be  shared 
by  a  manufacturing  company  leading  to 
commercialization  of  the  muitiwell 
pump. 

Tlie  Department  of  Energy  has  ' 
determined  in  accordance  with  10  CFR 
600.14(f)  that  the  application  submitted 
by  Edward  D.  Dysarz  is  meritorious 
based  on  the  general  evaluation 
required  by  10  CFR  600.14(d)  and  that 
the  proposed  project  represents  a  unique 
idea  that  would  not  be  eligible  for 
financial  assistance  under  a  recent, 
current  or  planned  solicitation.  This 
pump  is  a  highly  promising  new 
technology  with  an  ingenious 
mechanical  linkage  between  two  wells 
which  are  paired  and  balanced  against 
each  other  to  drive  both  wells  with  one 
motor.  This  concept  eliminates  the  need 
for  dead  weight  counterbalances  and 
thus  allows  the  beam  pump  to  be  more 
commonly  used  in  clustered  locations, 
such  as  an  offshore  platforms,  thus 
saving  energy  and  increasing  oil 
productivity. 

The  proposed  project  is  not  eligible 
for  financial  assistance  under  a  recent, 
current  planned  solicitation  because  the 
funding  program,  the  Energy-Related 
Inventions  Program  (ERIP),  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  18  months  from  the  effective 
date  of  award. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  ATTN: 
Joyce  P.  Gray,  PR-322.2, 1000 
Independence  Avenue  SW.. 
Washington,  DC  20585. 
Ttiomas  S.  Kaofe. 

Director,  Operations  Division  "B",  Office  of 

Placement  and  Administration. 

[FR  Doc.  91-17936  Filed  7-26-81;  8:45  am] 
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Rnanciai  Assistance  Award;  In 
Award  Grant  to  Natlonat  Asso< 
Of  Home  Builders  Research  Ci 

AOCNCV:  D^trtment  of  Energy. 

ACTION:  Notice  of  unsolicited  fir 
assistance  award. 

SUMMARY:  The  Department  of  E: 
announces  that  pursuant  to  10  C 
60a6(a){2),  it  is  making  a  discret 
financial  assistance  award  base 
acceptance  of  an  unsoHcited  sp] 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  to  National  Associal 
Home  Builders  (NAHB)  Researc 
under  Grant  Number  DE-FGOl- 
91CE15506.  The  purpose  of  the  p 
grant  is  investigate  the  functionj 
cost  effectiveness  of  the  Lite-Foi 
system  for  poored-in-place  walh 
system  utilizes  readily  available 
insulation  and  high-impact 
polypropylene  ties  to  increase  \Y. 
R- value  of  the  walls  and  provide 
surface  for  interior  and/or  exteri 
finishing  materials.  The  advanta 
the  insulated  wall  system  over 
conventional  walls  include:  Inert 
energy  efficiency  and  comfort,  ir 
moisture  control,  and  reduced  ra 
penetration.  This  grant  will  prov 
funding  to  NAHB  Research  Cent 
estimated  amount  of  $90,000  to  b 
provided  by  the  Government. 

The  Department  of  Energy  has 
determined  in  accordance  with  1 
600.14(f)  that  the  application  sub 
by  the  NAHB  Research  Center  is 
meritorious  based  on  the  general 
evaluation  required  by  10  CFR  6( 
and  that 'the  proposed  project  rej 
a  unique  idea  that  would  not  be  ( 
for  financial  assistance  under  a  r 
current  or  planned  solicitation.  T 
invention  is  a  unique  system  of 
thermally  insulative  forms  and  tii 
poured-in-place  concrete  walls.  1 
proposed  project  is  not  eligible  fc 
financial  assistance  under  a  rece 
current  or  planned  solicitation  be 
the  funding  program,  the  Energy-] 
Inventions  Program  (ERIP),  has  b 
structured  since  its  beginning  in  1 
operate  without  competitive 
solicitations  because  the  authoriz 
legislation  directs  ERIP  to  provid 
support  for  worthy  ideas  submitti 
the  public.  The  program  has  neve 
issued  and  has  no  plans  to  issue  i 
competitive  solicitation.  The  anti( 
term  of  the  proposed  grant  is  18  n 
from  the  effective  date  of  award. 

FOR  FURTHER  INFORMATION  CONTi 

U.S.  Department  of  Energy,  Offict 
Placement  and  Administration,  A 
Joyce  P.  Gray,  I11-322.2, 1000 
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ce  Award;  Intent  To 
ward  David  Dysarz 

it  of  Energy, 
nsolicited  financial 


summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(2),  it  is  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(el(l)  to  Edward  D.  Dysarz,  under 
Grant  Number  DE-FG01-91CE15513. 
The  proposed  grant  will  provide  funding 
in  the  estimated  amount  of  $99,950  for 
Edward  D.  Dysarz  to  design  and  provide 
the  materials  for  construction  of  a 
prototype  of  the  multiwell  pump.  The 
total  cost  of  the  project  will  be  $230,876, 
the  remainder  of  the  cost  will  be  shared 
by  a  manufacturing  company  leading  to 
commercialization  of  the  muitiwell 
pump. 

Tlie  Department  of  Energy  has  " 
determined  in  accordance  with  10  CFR 
60G.14(f)  that  the  application  submitted 
by  Edward  D.  Dysarz  is  meritorious 
based  on  the  general  evaluation 
required  by  10  CFR  60G.14(d)  and  that 
the  proposed  project  represents  a  unique 
idea  that  would  not  be  eligible  for 
financial  assistance  under  a  recent, 
current  or  planned  solicitation.  This 
pump  is  a  highly  promising  new 
technology  with  an  ingenious 
mechanical  linkage  between  two  wells 
which  are  paired  and  balanced  against 
each  other  to  drive  both  wells  with  one 
motor.  This  concept  eliminates  the  need 
for  dead  weight  counterbalances  and 
thus  allows  the  beam  pump  to  be  more 
commonly  used  in  clustered  locations, 
such  as  an  offshore  platforms,  thus 
saving  energy  and  increasing  oil 
productivity. 

The  proposed  project  is  not  eligible 
for  financial  assistance  under  a  recent, 
current  planned  solicitation  because  the 
funding  program,  the  Energy-Related 
Inventions  Program  (ERIP),  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  IB  months  from  the  effective 
date  of  award. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  ATTN: 
Joyce  P.  Gray,  PR-322.2, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 
Thomas  S.  Kaefe. 

Director,  Operations  Division  "B",  Office  of 

Placement  and  Administration. 

[PR  Doc.  91-17936  Filed  7-26-81;  6!45  amj 
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Rnanciai  Assiatmcs  Award;  Intent  To 
Award  Grant  to  Nationat  Aaaociation 
of  Home  Builders  Reaaarch  Centar 

aoency:  D"^»rtment  of  Energy. 

ACTION:  Notice  of  unsolicited  financial 
assistance  award. 
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SUMKURY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
60a6(a)(2).  it  ia  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  unsoHcited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  to  National  Association  of 
Home  Builders  (NAHB)  Research  Center 
under  Grant  Number  DE-FGOl- 
91CE15506.  The  purpose  of  the  proposed 
grant  is  investigate  the  functionality  and 
cost  effectiveness  of  the  Lite-Form 
system  for  poured-in-place  walls.  The 
system  utilizes  readily  available  sheet 
insulation  and  high-impact 
polypropylene  ties  to  increase  the 
R- value  of  the  walls  and  provide  a  pliable 
surface  for  interior  and/or  exterior 
finishing  materials.  The  advantages  of 
the  insulated  wall  system  over 
conventional  walls  include:  Increased 
energy  efficiency  and  comfort,  improved 
moisture  control,  and  reduced  radon  gas 
penetration.  This  grant  will  provide 
funding  to  NAHB  Research  Center  in  the 
estimated  amount  of  $90,000  to  be 
provided  by  the  Government. 

The  Department  of  Energy  has 
determined  in  accordance  with  10  CFR 
600.14(f)  that  the  application  submitted 
by  the  NAHB  Research  Center  is 
meritorious  based  on  the  general 
evaluation  required  by  10  CFR  600.14(d) 
and  that"^the  proposed  project  represents 
a  unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current  or  plarmed  solicitation.  The 
invention  is  a  um'que  system  of 
thermally  insulative  forms  and  ties  for 
poured-in-place  concrete  walls.  The 
proposed  project  is  not  eligible  for 
financial  assistance  under  a  recent, 
current  or  planned  solicitation  because 
the  funding  program,  the  Energy-Related 
Inventions  Program  (ERIP),  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation.  The  anticipated 
term  of  the  proposed  grant  is  18  months 
from  the  effective  date  of  award. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  ATTN; 
Joyce  P.  Gray,  I11-322.2, 1000 


Independence  Avenue  SW., 
Washington.  DC  20585. 

Thomaa  S.  Keefe, 

Director,  Operations  Division  "B",  Office  of 

Placement  and  Administration. 

(PR  Doc.  91-17937  Filed  7-28-91;  8:45  amJ 
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Finandat  Assistance  Award;  Intent  To 
Award  a  Grant  to  the  Petroleum 
Industry  Research  Foundation 

aoency:  Department  of  Energy. 

ACTION:  Notice  of  unsolicited  financial 
assistance  award. 

summary:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR  600.6(aM2).  it  is  making  a  financial 
assistance  award  based  on  an 
unsolicited  application  satisfying  the 
criteria  of  10  CFR  600.14(e)(1)  under 
grant  Number  DE-FG01-OTPE79095  to 
the  Petroleum  Industry  Research 
Foundation.  The  grant  is  for  a  study  and 
report  on  the  impact  of  recent  State  and 
Federal  oil  spill  prevention  and  liability 
legislation  on  the  oil  market,  the 
availability  and  cost  of  marine 
transportation,  and  the  ability  of  the 
market  to  transport  oil  imports.  This 
effort  will  have  a  total  estimated  cost  of 
$157,259  to  be  provided  by  DOE. 
SCOPE:  The  grant  will  provide  funding 
for  the  Petroleum  Industry  Research 
Foundation  to  perform  a  study  on  U.S. 
oil  spill  legislation  and  the  tanker 
market. 

The  proposed  study  represents  an 
innovative  approach  because  rather 
than  a  simple  review  of  the  legislative 
initiatives,  it  will  move  a  critical  step 
further,  to  examine  the  impact  of 
legislation  and  regulations  on  the  ml 
market  The  multi-diciplinary 
approach — economic  legal,  and 
technical — will  provide  a  unique 
analysis  for  policy  makers  to  use  in 
designing  legislation  and  regulations.  It 
will  allow  the  Department  of  Energy, 
specifically,  to  better  evaluate  the 
Nation's  energy  situation,  its 
vulnerability  to  catastrophic  supply 
interruptions,  competition  in  petroleum 
transportation  markets  and  ultimately, 
the  ability  of  the  petroleum  industry  to 
serve  the  needs  of  consumers. 
ELMISHJTY:  Based  on  the  receipt  of  an 
unsolicited  proposal,  eligibility  for  this 
award  is  being  limited  to  the  Petroleum 
Industry  Research  Foundation.  The  key 
personnel  of  the  Petroleum  Industry 
Research  Foundation  are  highly 
qualified  in  the  petroleum  industry.  It 
has  been  determined  that  this  study  has 
high  technical  merit,  representing  an 
innovative  approach  that  fuHy  supports 


a  public  purpose  by  contributing 
significantly  to  the  public  understanding 
and  focusing  on  oil  spills  and  ahematrre 
methods  of  payment  for  resulting 
environmental  damage. 

The  term  of  the  grant  shall  be  seven 
months  from  the  effective  date  of  the 
award. 

FOR  FURTHER  INFORMATION  CONTACT 
U.S.  Department  of  Energy,  Office  of 
Procurement  Operations.  ATTN:  Grade 
Narcho,  PR-322.1. 1000  Independence 
Ave.  SW..  Washington.  DC  20585. 
Thomas  S.  Kaefa, 

Director,  Contract  Opentiona  Division  "B", 
Office  of  Placement  and  Administration. 
[PR  Doc.  91-17938  Filed  7-26-81;  8:45  an) 
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Financial  Assistance  Award;  Intent  To 
Award  Grant  to  Universtty  of 
Missouri— Rolls 

agency:  Department  of  Energy. 

action:  Notice  of  unsolicited  financial 
assistance  award. 

summary:  The  Department  of  Ener^ 
announces  that  pursuant  to  10  CFR 
600.6(a)(2).  it  is  making  a  discretionary 
financial  assistance  award  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  to  the  University  of 
Missouri— -Rolla.  under  grant  Number 
DE^FG01-91CE15452.  The  proposed 
grant  will  provide  funding  in  the 
estimated  amount  of  $83,568  for  the 
inventor  Dr.  Thomas  J.  O'Keefe  and  Dr. 
William  J.  James.  Senior  Research 
Investigator  at  the  University  of 
Missouri — Rolla,  to  develop  new 
approaches  to  be  used  with  polymeric 
materials  used  in  dies  for  stamping  out 
automobile  bodies  and  other  parts.  The 
researchers  plan  to  work  closely  with 
General  Motors  in  constructing  a  larger 
reactor  to  allow  low-temperature 
coatings  of  carbides  and  nitrides  on 
pilot-scale  Superior  Tooling  and 
Molding  Plastic  (STAMP)  dies. 
Technology  transfer  would  then  follow 
from  a  university  laboratory  directly 
into  the  private  sector  where  it  would  be 
put  to  immediate  use.  The  probability  of 
achieving  these  objectives  is  very  high 
representing  a  unique  technology  which 
has  a  strong  possibility  of  allowing  for 
future  reductions  in  the  Nation's  energy 
consumption. 

The  Department  of  Energy  has 
determined  in  accordance  with  10  CFR 
600.14(f)  that  the  appbcation  submitted 
by  the  University  of  Missouri — Rolla  is 
meritorious  based  on  the  general 
evaluation  required  by  10  CFR  800.14(d) 
and  that  the  proposed  project  represents 
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a  unique  idea  that  would  not  be  eligible 
for  financial  assistance  under  a  recent, 
current  or  planned  solicitation.  The 
invention  is  a  unique  process  in  that  the 
inventor  has  found  a  way  to  deposit 
hard,  wear-resistant  thin  films  on 
substrates,  such  as  polymers,  that 
cannot  withstand  the  conventional  high- 
temperature,  high  pressure  coating 
process.  The  technique  the  inventor  uses 
employs  room  temperature  and  minimal 
pressure.  The  National  Institute  of 
Standards  and  Technology  (NIST)  have 
estimated  that  an  enhanced  low- 
temperature  coating  of  carbides  and 
nitrides  employing  the  STAMP  die 
process  in  industry  could  result  in  a 
saving  figure  of  1.5  million  barrels  of  oil 
equivalent  annually. 

The  proposed  project  is  not  eligible 
for  financial  assistance  under  a  recent, 
current  or  planned  sohcitation  because 
the  funding  program,  the  Energy-Related 
Inventions  Program  (ERIP),  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  pubhc.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

The  anticipated  term  of  the  proposed 
grant  is  24  months  from  the  effective 
date  of  award. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration.  ATTN: 
Joyce  P.  Gray.  PR-322.2, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Thonus  S.  Kecfe, 

Director.  Operations  Division  "B",  Office  of 

Placement  and  Administration. 

(FR  Doc.  91-17939  Filed  7-28-91;  8:45  am] 
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Office  of  Fossil  Energy 

(FE  Docket  No.  »1-44-flQ] 

Cibola  Corp.;  Application  To  Import 
Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  July  1, 1991,  of  an 
application  filed  by  Cibola  Corporation 
(Cilbola)  requesting  blanket 
authorization  to  import  up  to  36.5  Bcf  of 
natural  gas  fi-om  Canada  over  a  two- 
ynar  period  commencing  with  the  date 


of  first  delivery.  Cibola  intends  to  use 
existing  pipeline  facilities  within 
Canada  and  the  United  States.  Cibola 
states  that  it  will  submit  quarterly 
reports  detailing  each  transaction. 
The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  August  28, 1991. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  room  3F-056,  FE-50,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Blackburn,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-094, 1000 
Independence  Avenue  SW, 
Washington.  DC  20585  (202)  586-7751. 
Lot  Cooke,  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  6E-042, 1000 
Independence  Avenue  SW., 
Washington.  DC  20585  (202)  586-0503. 
SUPPLEMENTARY  INFORMATION:  Cibola,  a 
marketer  of  natural  gas,  is  a  corporation 
organized  under  the  laws  of  the  State  of 
Nebraska,  having  its  principal  place  of 
business  in  Omaha,  Nebraska.  Cibola 
proposes  to  purchase  gas  from  a  variety 
of  Canadian  suppliers  at  market 
responsive  prices  and  terms  for  sale  to 
various  United  States  customers,  which 
might  include  end  users,  distribution 
companies,  pipeline  companies  and 
other  marketers  of  natural  gas. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  on  the 
issue  of  competitiveness  as  set  forth  in 
the  policy  guidelines  regarding  the 
requested  import  authority.  The 
applicant  asserts  that  imports  made 
under  the  proposed  arrangement  will  be 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance.  The  National 
Environmental  Policy  Act  (NEPA).  42 


U.S.C.  4321  et  seq.,  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notice  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notice  of 
intervention,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  of  poHcy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  fmal  opinion  and  order 
may  be  issued  based  on  the  official 


record,  includiitg  the  applies 
responses  Hied  by  parties  pi 
this  notice,  in  accordance  w 
590.316. 

A  copy  of  Cibola's  applies 
available  for  inspection  and 
the  Office  of  Fuels  Programs 
Room,  room  3F-056  at  the  at 
address.  The  docket  room  is 
between  the  hours  of  8  a.m. , 
p.m..  Monday  through  Fridaj 
Federal  holidays. 

Issued  in  Washington,  DC,  on 
Clifford  P.  Tomaszewski, 
Acting  Deputy  Assistant  Secrete 
Programs,  Office  of  Fossil  Energ 
[FR  Doc.  91-17940  Filed  7-26-91 
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action:  Notice  of  an  order  gi 
blanket  authorization  to  expi 
gas. 
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Venro  Petroleum  Corporatioi 
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hours  of  a  a.m.  and  4:30  p.m., 
through  Friday,  except  Feder 
Issued  in  Washington,  DC,  Jul; 
Clifford  P.  Tomaszewski, 
Acting  Deputy  Assistant  Secreta 
ProgToms,  Office  of  Fossil  Energ] 
[FR  Doc.  91-17941  Filed  7-28-91; 

BILLINO  COOC  MSO-OI-M 

[FE  Docket  No.  91-43-NG] 

American  Natural  Gas  Corp. 
Application  for  Blanket  Autf 
To  Import  Natural  Gas  From 

agency:  Office  of  Fossil  Enei 
Department  of  Energy. 
ACTION:  Notice  of  application 
blanket  authorization  to  impc 
gas  from  Canada. 

summary:  The  Office  of  Foss 
(FEJ  of  the  Department  of  En« 
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U.S.C.  4321  et  seq.,  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notice  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notice  of 
intervention,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  of  poHcy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 


record,  including  the  application  and 
responses  Hied  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.318. 

A  copy  of  Cibola's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  expect 
Federal  holidays. 

Issued  in  Washington,  DC,  on  July  23, 1991. 
Clifford  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  91-17940  Filed  7-26-91;  8:45  am] 

B4LLma  coot  MSO-^THI 

[FE  Docket  No.  91-27-NG] 

Venro  Petroteum  Corp.;  Order 
Granting  Blanket  Authorization  To 
Export  Natural  Gas  to  Mexico 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  an  order  granting 
blanket  authorization  to  export  natural 
gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Venro  Petroleum  Corporation  blanket 
authorization  to  export  to  Mexico  up  to 
146  Bcf  of  natural  gas  over  a  two-year 
period  begirming  on  the  date  of  first 
export.  A  copy  of  this  order  is  available 
for  inspection  and  copying  in  the  Office 
of  Fuels  Programs  Docket  Room,  3F-056. 
Forrestal  Building.  U.S.  Department  of 
Energy,  1000  Independence  Avenue  SW.. 
Washington,  DC  20585  (202)  586-9478. 
The  docket  room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  July  22. 1991. 
Clifford  P.  Tomaszewski, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  91-17941  Filed  7-26-91;  8:45  am] 
BILLING  CODE  M5IH)1-M 

[FE  Docket  No.  91-43-NG] 

American  Natural  Gas  Corp.; 
Application  Tor  Blanket  Authorization 
To  Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  applicatitm  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  POE) 


gives  notice  of  receipt  on  June  28, 1991. 
of  an  application  filed  by  American 
Natural  Gas  Corporation  (American 
Natural),  for  blanket  authorization  to 
import  up  to  219  Bcf  of  natural  gas  from 
Canada,  over  a  two-year  term,  beginning 
on  the  date  of  first  delivery  after  August 
2. 1991,  the  date  American  Natural's 
current  authorization  to  import  gas  from 
Canada  expires  (see  1  FE  Para.  70.719, 
August  14. 1987).  American  Natural 
states  that  no  new  facilities  are  planned 
in  connection  with  the  application  and 
that  it  will  submit  quarterly  reports  to 
FE  detailing  each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  tfie 
address  listed  below  no  later  than  4:30 
p.m.,  Eastern  time,  August  28. 1991. 

ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056. 
FE-50, 1000  Independence  Avenue  SW., 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Boyd,  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F- 
094, 1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586-4523 
Diane  Stubbs.  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042, 1000 
Independence  Avenue  SW.. 
Washington,  DC  20585.  (202)  586-6667 
SUPPLEMENTARY  INFORMATION: 
American  Natural,  a  Colorado 
corporation  with  its  principal  place  of 
business  in  Fort  Collins,  Colivado. 
gathers,  purchases,  and  markets  natural 
gas  and  sells  it  to  pipelines,  local 
distribution  companies,  and  conunercial 
and  industrial  end  users  throughout  the 
United  States.  The  applicant  states  that 
it  has  entered  into  gas  sales  agreements 
for  some  of  the  gas  proposed  to  be 
imported  under  the  requested 
authorization  and  is  engaged  in 
negotiating  additional  gas  sales 
contracts.  Furthermore,  the  company 
anticipates  that  it  will  enter  into  other 
spot  sales  during  the  requested  two-year 
period.  American  Natural  states  that  the 
price  of  gas  will  be  the  result  of 
negotiation  between  the  parties  and  that 
contracts  will  be  competitive,  and 
reflect  market  conditions.  American 
Natural  asserts  that  there  is  a  need  for 


the  proposed  gas  imports  and  that 
Canada  is  a  secure  source  of  supply. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22, 1984).  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  the  issue  of 
competitiveness  as  set  foith  in  the 
policy  guidelines  regarding  the 
requested  import  authority.  The 
applicant  asserts  that  imports  made 
under  this  arrangement  will  be 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  these  assertions. 

NEPA  Compliance.  The  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  4321,  et  seq.,  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  conunents.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuel* 
Programs  at  the  above  address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
cothments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedtves  be  provided. 
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such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  apphcation  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  American  Natural's 
application  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056  at  the 
above  address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  July  23, 1991. 
Clifford  P.  Tomaszewski, 

A  cling  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  FossH  Energy. 

[FR  Doc.  91-17882  Filed  7-26-91;  8:45  am) 

BILLING  COOE  MS<M>1-M 


Federal  Energy  Regulatory 

Commission 

[Project  No.  10853-000  Minnesota] 

Otter  Tail  Power  Co;  Availability  of 
Environmental  Assessment 

luly  23,  1991. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  [Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  major  license  for  the 
existing  Otter  Tail  River  Hydroelectric 
Project  located  on  the  Otter  Tail  River  in 
Otter  Tail  County,  near  Fergus  Falls, 
Minnesota,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
existing  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 


potential  environmental  impacts  of  the 
existing  project  and  has  concluded  that 
approval  of  the  existing  project,  with 
appropriate  enhancement  measures, 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308,  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE.. 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-17918  Filed  7-28-91:  8:45  am) 

BILUNG  COOE  a717-«1-M 


[Docket  Nos.  TF9 1-4-20-001,  TM91-10-20- 
001] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff; 
Correction  of  Tariff  Sheet 

)uly  23. 1991. 

Tkae  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  July  17, 1991.  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheet: 

Proposed  to  be  effective  July  1, 1991 
Sub  Original  Sheet  No.  25 

Algonquin  states  that  Sub  Original 
Sheet  No.  25  is  being  filed  to  correct  a 
typographical  error  contained  in 
Original  Sheet  No.  25  which  was  filed  as 
part  of  Algonquin's  interim  PGA  filing 
dated  July  1, 1991  in  Docket  Nos.  TF91- 
4-20-000  and  TM91-10-20-000. 
Algonquin  further  states  that  Sheet  No. 
25  as  found  in  the  Interim  PGA  indicates 
a  commodity  rate  of  $2.6587.  the  correct 
rate  as  contained  in  the  instant  filing  is 
$2.6379. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385.214  and  385.211. 
All  such  protests  should  be  filed  on  or 
before  July  31, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 


filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lois  p.  Cashell, 

Secretary. 

[FR  Doc.  91-17907  Filed  7-26-91:  8:45  am) 

BtLLING  CODE  •717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3978-9] 

Clean  Air  Act  Advisory  Committee; 
Notice  of  Additional  Committee 
Appointments 

summary:  On  November  8, 1990,  the 
U.S.  Environmental  Protection  Agency 
(EPA)  gave  notice  of  the  establishment 
of  a  Clean  Air  Act  Advisory  Committee 
(CAAAC)  (55  FR  No.  217  46,993).  This 
Committee  was  established  pursuant  to 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  I)  to  provide  advice  to  the 
Agency  on  policy  and  technical  issues 
related  to  the  development  and 
implementation  of  the  requirements  of 
the  Clean  Air  Act  Amendments  of  1990. 
In  the  November  8, 1990  notice,  EPA 
also  sought  nominations  for  candidates 
for  membership  on  the  CAAAC.  On 
March  25, 1991,  EPA  gave  notice  on  the 
appointment  of  members  to  the  CAAAC. 
APPOINTMENT  OF  ADDITIONAL 
COMMITTEE  MEMBERS:  As  the  result  of 
advice  received  from  the  CAAAC  and 
other  sources.  EPA  decided  that  certain 
areas  represented  on  the  CAAAC  would 
benefit  from  the  addition  of  new 
members.  Consequently,  the  following 
individuals  have  agreed  to  accept  EPA's 
invitation  to  serve  as  members  of  the 
Committee: 

Dr.  Thomas  J.  Godar.  M.D.,  Director, 

Pulmonary  Disease  Section.  St. 

Francis  Hospital  &  Medical  Center, 

Hartford,  Connecticut. 
Ms.  Linda  F.  Golodner,  Executive 

Director,  National  Consumers  League, 

Washington,  DC 
Mr.  William  Klinefelter,  Legislative 

Director,  Industrial  Union 

Department,  AFL/CIO,  Washington. 

DC 
Mr.  Raymond  Lewis,  President, 

American  Methanol  Institute, 

Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  CAAAC  or  its  activities 
please  contact  Mr.  Paul  Rasmussen, 
Designated  Federal  Official  to  the 
Committee  at  (202)  382-7430,  FAX  (202) 
245-4185,  or  by  mail  at  U.S.  EPA,  Office 
of  Program  Management  Operations 
(ANR-443),  Office  of  Air  and  Radiation. 
Washington,  DC  20460. 


'Med:Iuly23,  i?9l. 

Willian.  o.  "asenberu. 

Assistant  Administrator,  Office  of 
Radiation. 

(FR  Doc.  91-17932  Filed  7-26-91;  8 

BtaiNQ  COOE  6S60-SO-M 


Lee's  Lane  Landfill  Site;  Notii 
Proposed  Settlement 

AGENCY:  Environmental  Protec 

Agency. 

ACTION:  Notice  of  proposed  se 

summary:  Under  section  122(1; 
Comprehensive  Environmenta 
Response,  Compensation  and 
Act  (CERCLA).  the  Environme 
Protection  Agency  (EPA)  has  a 
settle  claims  for  response  cost 
Lee's  Lane  Landfill  Site,  Louisi 
Kentucky,  with  the  Louisville  i 
Jefferson  County  Sewer  Distric 
Jefferson  County.  EPA  will  cor 
public  comments  on  the  propoi 
settlement  for  thirty  days.  EPA 
withdraw  from  or  modify  the  p 
settlement  should  such  comme 
disclose  facts  or  consideration 
indicate  the  proposed  settleme 
inappropriate,  improper,  or  ina 
Copies  of  the  proposed  settlera 
available  from:  Ms.  Carolyn  M 
Waste  Programs  Branch,  Wast 
Management  Division,  U.S.  EP. 
IV.  345  Courtland  Street  NE.,  A 
Georgia  30365  (404)  347-5059. 

Written  comment  may  be  sul 
the  person  above  by  30  days  fr 
date  of  publication. 

Dated:  July  16, 1991. 
Donald  J.  Guinyard. 
Director.  Waste  Management  Divii 
[FR  Doc.  91-17934  Filed  7-26-91;  8: 
B'LUNO  COOE  eS60-6IHtl 

IFRL-3978-8] 

Clean  Water  Act  Class  II;  Prop 
Administrative  Penalty  Assess 
and  Opportunity  To  Comment 
Regarding  IRECO,  Inc.,  Cartha 
Missouri  and  Salt  l^ke  City,  U 

agency:  Environmental  Protect 

Agency  ("EPA"). 

ACTION:  Notice  of  proposed 

administrative  penalty  assessm 

opportunity  to  comment  regard; 

IRECO.  Incorporated,  Carthage 

Missouri. 

summary:  EPA  is  providing  not 
proposed  administrative  penalt 
assessment  for  alleged  violatioi 
Clean  Water  Act  ("Act").  EPA  i 
providing  notice  of  opportunity 
comment  on  the  proposed  asses 
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filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lois  p.  Cashell. 

Secretary. 

[FR  Doc.  91-17907  Filed  7-26-91:  8:45  am) 

MLUNQ  CODE  (TIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3978-9] 

Clean  Air  Act  Advisory  Committee; 
Notice  of  Additional  Committee 
Appointments 

summary:  On  November  8, 1990,  the 
U.S.  Environmental  Protection  Agency 
(EPA)  gave  notice  of  the  establishment 
of  a  Clean  Air  Act  Advisory  Committee 
(CAAAC)  (55  FR  No.  217  46,993).  This 
Committee  was  established  pursuant  to 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  I)  to  provide  advice  to  the 
Agency  on  policy  and  technical  issues 
related  to  the  development  and 
implementation  of  the  requirements  of 
the  Clean  Air  Act  Amendments  of  1990. 
In  the  November  8, 1990  notice,  EPA 
also  sought  nominations  for  candidates 
for  membership  on  the  CAAAC.  On 
March  25, 1991,  EPA  gave  notice  on  the 
appointment  of  members  to  the  CAAAC. 
APPOINTMENT  OF  ADDITIONAL 
COMMITTEE  MEMBERS:  As  the  result  of 
advice  received  from  the  CAAAC  and 
other  sources,  EPA  decided  that  certain 
areas  represented  on  the  CAAAC  would 
benefit  from  the  addition  of  new 
members.  Consequently,  the  following 
individuals  have  agreed  to  accept  EPA's 
invitation  to  serve  as  members  of  the 
Committee: 

Dr.  Thomas  J.  Godar,  M.D..  Director. 

Pulmonary  Disease  Section,  St. 

Francis  Hospital  &  Medical  Center. 

Hartford,  Connecticut. 
Ms.  Linda  F.  Golodner,  Executive 

Director,  National  Consumers  League, 

Washington,  DC 
Mr.  William  Klinefelter,  Legislative 

Director,  Industrial  Union 

Department,  AFL/CIO,  Washington. 

DC 
Mr.  Raymond  Lewis,  President. 

American  Methanol  Institute, 

Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  CAAAC  or  its  activities 
please  contact  Mr.  Paul  Rasmussen, 
Designated  Federal  Official  to  the 
Committee  at  (202)  382-7430,  FAX  (202) 
245-4185,  or  by  mail  at  U.S.  EPA,  Office 
of  Program  Management  Operations 
(ANR-443),  Office  of  Air  and  Radiation. 
Washington,  DC  20460. 


'-ted:Iuly23,  i?<n. 

Willian.  o.  nosenber]}. 

Assistant  Administrator,  Office  of  Air  and 
Radiation. 

(PR  Doc.  91-17932  Filed  7-26-91;  8:45  am) 

BILUNO  CODE  6S60-5(Mi 


Lee's  Lane  Landfill  Site;  Notice  of 
Proposed  Settlement 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  proposed  settlement. 

summary:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
Lee's  Lane  Landfill  Site,  Louisville, 
Kentucky,  with  the  Louisville  and 
Jefferson  County  Sewer  District  and 
Jefferson  County.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  thirty  days.  EPA  may 
withdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Carolyn  McCall, 
Waste  Programs  Branch,  Waste 
Management  Division.  U.S.  EPA.  Region 
IV.  345  Courtland  Street  NE.,  Atlanta, 
Georgia  30365  (404)  347-5059. 

Written  comment  may  be  submitted  to 
the  person  above  by  30  days  from  the 
date  of  publication. 

Dated:  July  IB,  1991. 
Donald  ].  Guinyard, 
Director.  Waste  Management  Division. 
(FR  Doc.  91-17934  Filed  7-26-91;  8:45  am] 
B'LUNa  CODE  wao-so-M 


IFRL-3978-8] 

Clean  Water  Act  Class  II;  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  To  Comment 
Regarding  IRECO,  Inc.,  Carthage, 
Missouri  and  Salt  Lake  City,  UT 

agency:  Environmental  Protection 

Agency  ("EPA"). 

ACTION:  Notice  of  proposed 

administrative  penalty  assessment  and 

opportunity  to  comment  regarding 

IRECO.  Incorporated,  Carthage, 

Missouri. 


summary:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act  ("Act").  EPA  is  also 
providing  notice  of  opportunity  to 
comment  on  the  proposed  assessment. 


Under  33  U.S.C.  1319(g),  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders 
after  filing  a  Complaint  commencing 
either  a  Class  I  or  Class  II  penalty 
proceeding.  EPA  provides  public  notice 
of  the  proposed  assessment  pursuant  to 
33  U.S.C.  1319(g)(4}(A). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  proposed  Class  II  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  it  order  is  thirty  (30) 
days  after  issuance  of  this  public  notice. 
On  May  30. 1991.  EPA  commenced  the 
following  Class  II  proceeding  for  the 
assessment  of  penalties  by  filing  with 
the  Regional  Hearing  Clerk.  U.S. 
Environmental  Protection  Agency. 
Region  VII,  726  Minnesota  Avenue. 
Kansas  City.  Kansas  66101.  (913)  551- 
7630,  the  following  Complaint:  In  the 
Matter  of  IRECO,  Incorporated,  EPA 
Docket  No.  VII-91-W-0055. 

The  Complaint  proposes  a  penalty  of 
Thirty-Five  Thousand  Dollars 
($35,000.00)  for  discharging  pollutants 
into  Center  Creek,  a  water  of  the  United 
States,  from  the  company's  facility  near 
Carthage,  Jasper  County.  Missouri,  in 
violation  of  the  effluent  limitations  and 
conditions  of  National  Pollutant 
Discharge  Elimination  System  Permit 
MO-0002402. 

FOR  FURTHER  INFORMATION:  Persons 
wishing  to  receive  a  copy  of  EPA's 
Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  IRECO,  Incorporated  is 
available  as  part  of  the  administrative 
record,  subject  to  provisions  of  law 
restricting  public  disclosure  of 
confidential  information.  In  order  to 
provide  opportunity  for  public  comment, 
EPA  will  issue  no  final  order  assessing  a 
penalty  in  this  proceeding  prior  to  thirty 
(30)  days  from  the  date  of  this  notice. 


Dated:  May  30, 1991. 

Morrii  Kay. 

Regional  Administrator 

(FR  Doc.  91-17935  Filed  7-28-91;  8:45  am) 
•iLUNO  CODE  eseo-so-M 


FEDERAL  COMMUNICATIONS 

COMMISSION 

Coosa  Radio  Partnership,  et  al; 
Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  F\i  station: 


Applicant,  city  and 
state 

FiteNo. 

MM 

docket 
No. 

1 

A.  Coosa  Radio 
Partnefship;  Coosa, 
GA. 

B.  Jean  M.  Gradtck; 
Coosa,  GA. 

C.  Screaming  Eagle 
Communicafions, 
Inc.;  Coosa,  GA. 

BPH-900226MC.. 
BPH-900226MO.. 

91-164 

BPH-900226ME .. 

Issue  heading  and  applicants 

1.  Environmental;  A 

2.  Comparable.  A-C 

3.  Ultimate,  A-C 

11 

A.  Jean  Swann; 
Tuckerton,  NJ. 

B.  Richard  Lee 
Harvey;  Tuckerton. 
NJ. 

C.  Jersey  Shore 
Broadcasting 
Corporation; 
Tuckerton,  NJ. 

D.  (David  D.  Oxenford 
Jr.  and  Carolyn  B. 
Oxenford)  d/b/a 
SD 

Communications 
Partners; 
Tuckerton,  NJ. 

E.  Broad  Spectrum 
Communications, 
Inc.;  Tuckerton.  NJ. 

BPH-9C0117MQ... 
BPH-900117MS... 

91-165 

BPH-900117MV... 

BPH-900117MW.. 

8PH-900117MZ... 

Issue  heading  and  applicants 

1 .  Environmental;  A  through  D 

2.  Comparative,  A  through  E 

3.  Ultimate,  A  through  E 


III 


A.  Stephen  D. 
Tarltenton;  Gray. 
GA. 

B.  Debbie  R.  Hart; 
Gray,  GA. 

C  Gray 
Communications. 
Inc.;  Gray,  GA. 


BPH-900416MI 91-166 

BPH-900416MJ.. 
BPH-900416MK. 
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Issue  heading  and  applicants 

1 .  See  Appendix,  C 

2.  See  Appendix,  C 
E.  See  Appendix,  C 

4.  Comparative,  A,  B,  C 

5.  Ultimate,  A,  B,  C 


IV 

A.  Radio  Ingstad 
Minnesota,  Inc.: 
Fahbault,  MN. 

B.  Faribault 

BPH-a91222MH.. 
BPH-e91228MH... 

91-163 

Broadcasting,  Inc.; 
Faribault,  MN, 
C.  KYMN,  Inc.; 

BPH-e91228MJ.... 

Faribault.  MN. 
D.  Dick  Johnson  and 

BPH-891228MO... 

Kathy  Johnson,  A 
Joint  Partnership, 
d/b/a  Johnson 
Broadcasting; 
Faribault  MN. 
E.  Judith  M.  Oahne; 

BPH-891228MP... 

Faribault.  MN. 
F.  Howard  G.  Bill; 

BPH-891228MQ... 

Faribault,  MN. 
G.  Alan  R. 

BPH-e91228MR... 

Quamstrom; 
Faribault  MN. 
H.  Sioux  Valley 

BPH-891222IF 

Broadcasting,  inc.; 
Brainerd.  MN. 

/ssue  heading  and  applicants 

1.  Air  Hazard.  All 

2.  Comparative,  All 

3.  Ultimate,  All 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  is  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc..  2100  M  Street  NW.,  Washington, 


DC  20037  (Telephone  No.  (202)  857- 

3800). 

W.  Jan  Gay, 

Assistant  Chief.  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  91-17827  Filed  7-26-91;  8:45  am] 

BILLING  CODE  6712-01-11 


Scott  M.  Trentadue;  Applications  for 
Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city  and 
state 


File  No. 


MM 

docket 
No. 


A.  Scott  M. 
Trentadue; 
Whitewater,  Wl. 

B.  Mianne  Nelson; 
Whitewater,  Wl. 

C.  Frederick  W. 
Kinlow  d/b/a 
F.W.K. 

Broadcasting  Co.; 
Whitewater.  Wl. 


BPH-900604MA... 

BPH-900606MA. 
BPH-900606MF . 


91-201 


Issue  heading  and  applicants 

1.  Air  Hazard,  B,  C 

2.  Contingent  Environmental,  A 

3.  Comparative.  A,  B,  C 

4.  Ultimate.  A,  B.  C 


A.  Baker 
Communicatiora 
Company:  Baker, 
CA. 

B.  Robert  Adelman; 
Baker,  CA. 

C.  Oulos 
Broadcasting,  Inc.; 
Baker,  CA. 

D.  Kenneth  B. 
Orchard;  Baker,  CA. 

E.  Mount  Wilson  FM 
Broadcasters,  Inc.; 
Baker,  CA. 


BPH-900607MA. 

BPH-900607MB . 
BPH-900607ME . 

BPH-900608MK., 

BPH-900607MF 
(Dismissed 
Herein). 


91-202 


Issue  heating  and  applicants 

1.  Environmental,  A,  C,  D 

2.  Air  Hazard.  C 

3.  Comparative.  A  through  D 

4.  Ultimate.  A  through  D 


III 


A.  Kenr>edy 
Broadcasting.  Inc.; 
Martinez.  GA. 

B.  Gk>bal  Media.  Inc.; 
Martinez.  GA. 

C.  HBA  Broadcasting, 
Inc.:  Martinez,  GA. 

D.  MJR  Broadcasting. 
Limited  Partnership: 
Martinez,  GA. 


BPH-900125MQ...      91-203 

BPH-900125MR... 
BPH-900125MT... 
BPH-900125MV... 


Applicant,  city  and 
state 

FiieNo. 

MM 

docket 
No. 

E.  Jo  Maelisa  Jones 

8PH900125MW.... 

&  Tina  Elizabeth 

Jones.  A 

Partnership  d/b/a 

Martinez 

Broadcasters: 

Martinez.  GA. 

F.  P.V.R. 

BPH-900125MX... 

Communications. 

L.P.;  Martinez.  GA. 

G.  Little  River 

BPH-900125MY... 

Communications 

Group,  Inc.; 

Martinez,  GA. 

H.  Robert  C. 

BPH-900125MZ... 

Beckham;  Martinez. 

GA, 

1.  Bible  Broadcasting 

BPH-900125MB 

Network,  Inc.: 

(Dismissed 

Martinez,  GA. 

Herein). 

Issue  heading  and  applicants 

1 .  Environmental,  A,  C  through  H 

2.  Air  Hazard,  A  tttrough  H 

3,  Comparative,  A  tttrough  H 

4,  Ultimate,  A  through  H 

IV 


A.  Nancy  C.  Hier, 
Hillman,  Ml. 

B.  Mark  A.  KHmer 
Hillman,  Ml. 

C.  Mary  A.  ReynokJs: 
Hillman.  Ml. 

D.  T4L 
Broadcastirtg; 
Hillman,  Ml. 


BPH-900116MU.. 

BPH-900118MN.. 
BPH-900118MP... 
BPH-900118MR 


91-200 


Issue  heading  and  applicants 

1 .  Contingent  Environmental,  A, 

2.  Comparative.  A,  B,  C.  D 

3.  Ultimate.  A,  B.  C.  D 


B.  C 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  above.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  apphcant's 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  that 
particular  applicant. 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  appropriate 
Appendixes  above.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Downtown  Copy  Center, 


1114  2l8t  Street  NW..  Washir 
20036.  (Telephone  202-452-14 
W.  )an  Gay, 

Assistant  Chief,  Audio  Services  L 

Mass  Media  Bureau. 

[FR  Doc.  91-17828  Filed  7-26-91; 

BILUNQ  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEI 

Empire  National  Bank  of  Tra 
Employee  Stock  Ownership 
al.;  Change  In  Bank  Control  I 
Acquisitions  of  Shares  of  Bi 
Bank  Holding  Companies 

The  notificants  listed  belov 
applied  under  the  Change  in  1 
Control  Act  (12  U.S.C.  1817(j) 
225.41  of  the  Board's  Regulati 
CFR  225.41)  to  acquire  a  bank 
holding  company.  The  factors 
considered  in  acting  on  the  n( 
set  forth  in  paragraph  7  of  the 
U.S.C.  1817(j)(7)). 

The  notices  are  available  fc 
immediate  inspection  at  the  F 
Reserve  Bank  indicated.  Once 
notices  have  been  accepted  fc 
processing,  they  will  also  be  i 
for  inspection  at  the  offices  ol 
of  Governors.  Interested  persi 
express  their  views  in  writing 
Reserve  Bank  indicated  for  th 
or  to  the  offices  of  the  Board  c 
Governors.  Comments  must  b 
not  later  than  August  19, 1991 

A.  Federal  Reserve  Bank  of 
(David  S.  Epstein,  Vice  Presid 
South  LaSalle  Street,  Chicago 
60690: 

1.  Empire  National  Bank  of 
City  Employee  Stock  Ownersi 
Traverse  City.  Michigan;  to  ac 
additional  0.69  percent  of  the 
shares  of  Empire  Banc  Corpor 
Traverse  City,  Michigan. 

B.  Federal  Reserve  Bank  of 
Arthur  Tribble,  Vice  President 
South  Akard  Street,  Dallas,  T{ 

1.  Clear  Lake  National  Bani 
Employee  Stock  Ownership  P. 
Trust,  Houston,  Texas;  to  acqi 
percent  of  the  voting  shares  ol 
Hometown  Bancshares,  Inc.,  I 
Texas,  and  thereby  indirectly 
Clear  Lake  National  Bank,  Ho 
Texas.         i  j 

Board  of  Governors  of  the  Fedei 
System,  July  23, 1991. 
WiUiam  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  91-17884  Filed  7-26-01;  8:4 

BILLINQ  CODE  8210-01-f 


15  /  Monday.  July  29,  1991  /  Notices 


)ne  No.  (202)  857- 


io  Services  Division, 

led  7-26-91;  8:45  am] 
I 


le;  Applications  for 
iring 

ion  has  before  it  the 
'  exclusive 
new  FM  station: 


Fife  No. 


MM 

docket 
No. 


BPH-900607MA...     91-202 

BPH-900607MB . 
BPH-900607ME . 

BPH-900608MK. 

BPH-9OO607MF 
(Dismissed 
Herein). 


ants 

.  D 

ugh  0 
D 


III 


3PH-900125MQ. 

3PH-9O0125MR. 
3PH-90O125MT. 
3PH-900125MV., 


91-203 


Applicant,  city  and 
state 

File  No. 

MM 

docket 

No. 

E.  Jo  Maelisa  Jones 

8PH900125MW.... 

&  Tina  Elizabeth 

Jones,  A 

Partnership  d/b/a 

Martinez 

Broadcasters: 

Martinez,  GA. 

F.  P.V.R. 

BPH-900125MX... 

Communications, 

L.P.;  Martinez,  GA. 

G.  Little  River 

BPH-900125MY... 

Communications 

Group.  Inc.; 

Martinez,  GA. 

H.  Robert  C. 

BPH-900125MZ... 

Beckham:  Martinez, 

GA, 

1.  Bible  Broadcasting 

BPH-900125MB 

Network,  ln&; 

(Dismissed 

Martinez,  GA. 

Herein). 

Issue  heading  and  applicants 

1.  Environmental.  A,  C  through  H 

2.  Air  Hazard,  A  through  H 

3.  Comparative,  A  through  H 

4.  Ultimate,  A  through  H 

fV 


A.  Nancy  C.  Hien 
Hillman,  Ml. 

6.  Mark  A.  KHmen 
Hillman,  Mi. 

C.  Mary  A.  ReynokJs: 
Hillman,  Ml. 

D.  T&L 
Broadcastirtg; 
Hillman,  Ml. 


BPH-900116MU.. 

BPH-900118MN.., 
BPH-900118MP... 
BPH-900118MR 


91-200 


Issue  heading  and  applicants 

1 .  Contingent  Environmental,  A,  B,  C 

2.  Comparative,  A,  B,  C.  D 

3.  Ultimate.  A,  8.  C.  D 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  heating  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  above.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  imder  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  appUcant's 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  that 
particular  applicant. 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  appropriate 
Appendixes  above.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230],  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  Downtown  Copy  Center, 


1114  21st  Street  NW..  Washington,  DC 
20036.  (Telephone  202-452-1422). 
W.  |an  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Afass  Media  Bureau. 

(FR  Doc.  91-17828  Filed  7-2ft-91:  8:45  am] 

BILUNG  CODE  •712-01-M 


FEDERAL  RESERVE  SYSTEM 

Empire  National  Bank  of  Traverse  City 
Employee  Stocic  Ownership  Trust,  et 
al.;  Change  in  Banic  Control  Notices; 
Acquisitions  of  Shares  of  Banl(s  or 
Banl(  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j]]  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j](7]). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  19, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President]  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Empire  National  Bank  of  Traverse 
City  Employee  Stock  Ownership  Trust, 
Traverse  City,  Michigan;  to  acquire  an 
additional  0.69  percent  of  the  voting 
shares  of  Empire  Banc  Corporation, 
Traverse  City,  Michigan. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President]  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  Clear  Lake  National  Bank 
Employee  Stock  Ownership  Plan  and 
Trust,  Houston,  Texas;  to  acquire  23^5 
percent  of  the  voting  shares  of 
Hometown  Bancshares,  Inc.,  Houston, 
Texas,  and  thereby  indirectly  acquire 
Clear  Lake  National  Bank,  Houston, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  23, 1991. 
WiUiam  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  91-17884  Filed  7-26-91;  8:45  am] 
BiaiNO  CODE  n^oo^^^ 
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Tate  Financial  Corp.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842]  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14]  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  August 
19, 1991. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Tate  Financial  Corp.,  Coldwater, 
Mississippi;  to  acquire  100  percent  of  the 
voting  shares  of  Senatobia  Bank, 
Senatobia,  Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  23, 1991. 

Wiiliam  W.  Wiles, 

Secretary  of  the  Board. 

[VR  Doc.  91-17885  Filed  7-26-91;  8:45  am] 

BILLING  CODE  S21(H)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  91N-0279] 

Animal  Drug  Export;  Heartgard-SO* 
Plus  (Ivermectin/Pyrantel  Pamoate) 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
Merck  Sharp  &  Dohme  Research 
Laboratories  has  filed  an  application 
requesting  approval  for  the  export  of  the 


animal  drug  Heartgard-30*  Plus 
(ivermectin  and  pyrantel  pamoate). 

ADDRESSES:  Relevant  mformation  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration.  Rm. 
1-23. 12420  Parklawn  Dr..  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  animal  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  S.  Gates.  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-295-8612. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B]  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  tKe  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Merck  Sharp  &  Dohme  Research 
Laboratories,  Division  of  Merck  &  Co., 
Inc.,  Rahway,  NJ  07065,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  combination  animal  drug 
Heartgard-30*  Plus  (ivermectin  and 
pyrantel  pamoate)  to  Canada.  The 
product  is  intended  for  use  as  an 
anthelmintic  in  dogs.  The  application 
was  received  and  filed  in  the  Center  for 
Veterinary  Medicine  on  July  12. 1991, 
which  shall  be  considered  the  filing  date 
for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies]  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  August  8, 1S91, 
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and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Veterinary  Medicine 
(21  CFR  5.44). 

Dated:  July  23. 1991. 
Robert  Furrow, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  91-17897  Filed  7-26-91;  8:45  am] 

BIUJNQ  CODE  4160-01-H 

[Docket  No.  91N-0283] 

Drug  Export;  Ortho™  HIV-1/HIV-2 
ELISA  Test  System 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ortho  Diagnostic  Systems  Inc.  has 
filed  an  application  requesting  approval 
for  the  export  of  the  biological  product 
ORTHO™  HIV-l/HlV-2  EUSA  Test 
System  to  Australia,  Belgium.  Canada, 
Italy,  Portugal,  and  The  United  Kingdom. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1986  should 
also  be  directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  J.  Chancey,  Center  for  Biologies 
Evaluation  and  Research  (HFB-124). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-6191. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  (section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382))  provide  that 
FDA  may  approve  applications  for  the 
export  of  biological  products  that  are 
not  currently  approved  in  the  United 
States.  Section  802(b)(3)(B)  of  the  act 
sets  forth  the  requirements  that  must  be 
met  in  an  application  for  approval. 
Section  802(b)(3)(C)  of  the  act  requires 
that  the  agency  review  the  application 
within  30  days  of  its  filing  to  determine 
whether  the  requirements  of  section 
802(b)(3)(B)  have  been  satisfied.  Section 


802(b)(3)(A)  of  the  act  requires  that  the 
agency  publish  a  notice  in  the  Federal 
Register  within  10  days  of  the  filing  of 
an  application  for  export  to  facilitate 
public  participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Ortho  Diagnostic  Systems  Inc.,  Route 
202,  Raritan,  New  Jersey  08869,  has  filed 
an  application  requesting  approval  for 
the  export  of  the  biological  product 
ORTHO™  HIV-l/HIV-2  EUSA  Test 
System  to  Austraha,  Belgium,  Canada, 
Italy,  Portugal,  and  The  United  Kingdom. 
The  ORTHO™  HIV-l/HIV-2  EUSA 
Test  System  is  a  qualitative,  enzyme- 
linked,  immunosorbent  assay  for  the 
detection  ol  antibodies  to  Human 
Immunodeficiency  Virus,  Types  1  and  2 
(HIV-l  and  HIV-2)  in  human  serum  or 
plasma  samples.  The  application  was 
received  and  filed  in  the  Center  for 
Biologies  Evaluation  and  Research  on 
July  15, 1991,  which  shall  be  considered 
the  filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  August  8, 1991, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (section 
802  (21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 

Dated;  July  19. 1991 
Thomas  S.  Bozzo, 

Director,  Office  of  Compliance,  Center  for 

Biologies  Evaluation  and  Research. 

[FR  Doc.  91-17887  Filed  7-26-91;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 


scheduled  to  meet  during  the  month  of 
September  1991: 

Name:  Advisory  Council  on  Nurses 
Education. 

Date  and  Time:  September  4, 1991,  9  a.m.-5 
p.m.;  September  5, 1991, 12  p.m.-4  p.m. 

Place:  Conference  Room  G,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857.  Open  on  September  4,  9 
a.m.-12  p.m.;  closed  for  remainder  of  meeting. 

Purpose:  The  Council  advises  the  Secretary 
and  Administrator,  Health  Resources  and 
Services  Administration,  concerning  general 
regulations  and  policy  matters  arising  in  the 
administration  of  the  Nursing  Shortage 
Reduction  and  Education  Extension  Act  of 
1988  (Pub.  L.  100-«)7).  The  Council  also 
performs  final  review  of  grant  'tpplications  ' 
for  Federal  Assistance,  and  makes 
recommendations  to  the  Administrator, 
HRSA. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  announcements;  considerations  of 
minutes  of  previous  meeting;  the  report  of  the 
Director,  Division  of  Nursing  and  staff 
reports.  The  meeting  will  be  closed  to  the 
public  on  September  4,  at  12  p.m.  to  5  p.m. 
and  12  p.m.  to  4  p.m.  on  September  5  for  the 
review  of  grant  applications  for  Nurse 
Anesthetist  Program  Grants  and  Nursing 
Education  Opportunities  for  Individuals  from 
Disadvantaged  Backgrounds  Grants.  The 
closing  is  in  accordance  with  the  provisions 
set  forth  in  section  552b(c)(8),  title  5  U.S.C. 
Code,  and  the  Determination  by  the 
Administrator,  Health  Resources  and 
Services  Administration,  pursuant  to  Public 
Law  92-463. 

Name:  Advisory  Council  on  Nurses 
Education  and  National  Advisory  Council  fur 
Nursing  Research. 

Date  and  Time:  September  5, 1991,  9  a.m.- 
12  p.m. 

Place:  Conference  Room  G  and  H, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857.  Open  to  the 
Public  for  entire  meeting. 

Agenda:  The  first  joint  meeting  of  the 
Advisory  Council  on  Nurses  Education  and 
the  National  Advisory  Council  for  Nursing 
Research,  will  include  administrative  and 
special  reports.  Attention  will  be  focused  on 
activities  dealing  with  health  promotion, 
disease  prevention  and  innovative  practice 
models. 

Anyone  requiring  information  regarding  the 
subject  Council  should  contact  Dr.  Mary  S. 
Hill,  Executive  Secretary,  Advisory  Council 
on  Nurses  Education,  room  5C-14,  Parklawn 
Building,  5600  Fishers  L,ane,  Rockville, 
Maryland  20857,  telephone  (301)  443-6193. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  July  23, 1991. 
Jaclde  E.  Baum. 

Advisory  Committee  Management  Officer, 

HRSA. 

[FR  Doc.  91-17888  Filed  7-26-91;  8:45  am] 
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Human  Resources  and  Sen 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  sectior 
the  Federal  Advisory  Commi 
(Pub.  L  92-463),  announcemt 
of  the  following  National  Ad 
bodies  scheduled  to  meet  dui 
months  of  September  and  Oc 

Name:  Residency  Training  Rei 
Committee. 

Date  and  Time:  September  23- 
a.m. 

Place:  Conference  Rooms  I  am 
Building,  5600  Fishers  Lane,  Rod 
Maryland  26857. 

Open  on  September  23,  8:30  a.i 

Closed  for  remainder  of  meetii 

Purpose:  The  Residency  Train 
Committee  shall  review  applicat 
plan,  develop  and  operate  appro 
residency  training  programs  in  ii 
medicine  or  pediatrics,  which  en 
training  of  residents  for  the  prac 
general  internal  medicine  or  gem 
pediatrics  and  assist  residents,  tl 
traineeships  and  fellowships,  wli 
participants  in  any  such  prograir 
plan  to  specialize  or  work  in  the 
general  internal  medicine  or  gem 
pediatrics. 

Agenda:  The  open  portion  of  tl 
will  cover  welcome  and  opening 
financial  management  and  legisl 
implementation  updates,  and  ovi 
review  process.  The  meeting  will 
the  public  on  September  23,  at  IC 
the  remainder  of  the  meeting  for 
grant  applications.  The  closing  ie 
accordance  with  the  provisions  s 
section  552b[c)(6),  title  5  U.S.C.  C 
Determination  by  the  Administrt 
Resources  and  Services  Adminis 
pursuant  to  Public  I^w  92-463 

Agorae;  Faculty  Development  R 
Committee. 

Date  and  Time:  September  26-: 
a.m. 

Place:  Conference  Rooms  K  ar 
Parklawn  Building,  5600  Fishers  1 
Rockville,  Maryland  20857 

Open  on  September  26,  8:30  a.i 

Closed  for  remainder  of  meetir 

Purpose:  The  Faculty  Developr 
Committee  shall  review  applicati 
plan,  develop  and  operate  progra 
training  of  physicians  who  plan  t 
family  medicine  training  prograir 
support  physicians  who  are  train 
programs  and  who  plan  to  teach 
medicine  training  programs;  and 
develop  and  operate  programs  fo 
training  of  physicians  who  plan  t 
general  internal  medicine  or  gent 
pediatrics  training  programs  and 
traineeships  and  fellowships  to  p 
training. 

Agenda:  The  open  portion  of  th 
will  cover  wdcome  and  opening 
financial  management  and  legisli 
implementation  updates,  and  ove 
review  process.  The  meeting  will 
the  public  on  September  26  at  10: 
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nouncement  is  made 
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scheduled  to  meet  during  the  month  of 
September  1991: 

Name:  Advisory  Council  on  Nurses 
Education. 

Date  and  Time:  September  4, 1991. 9  a.m.-5 
p.m.;  September  5, 1991, 12  p.m.-4  p.m. 

Place:  Conference  Room  G,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857.  Open  on  September  4,  9 
a.m.-12  p.m.;  closed  for  remainder  of  meeting. 

Purpose:  The  Council  advises  the  Secretary 
and  Administrator,  Health  Resources  and 
Services  Administration,  concerning  general 
regulations  and  policy  matters  arising  in  the 
administration  of  the  Nursing  Shortage 
Reduction  and  Education  Extension  Act  of 
1988  (Pub.  L.  100-607).  The  Council  also 
performs  final  review  of  gr.int  ^rplicbtions 
for  Federal  Assistance,  and  makes 
recommendations  to  the  Administrator, 
HRSA. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  announcements:  considerations  of 
minutes  of  previous  meeting;  the  report  of  the 
Director,  Division  of  Nursing  and  staff 
reports.  The  meeting  will  be  closed  to  the 
public  on  September  4,  at  12  p.m.  to  5  p.m. 
and  12  p.m.  to  4  p.m.  on  September  5  for  the 
review  of  grant  applications  for  Nurse 
Anesthetist  Program  Grants  and  Nursing 
Education  Opportunities  for  Individuals  from 
Disadvantaged  Backgrounds  Grants.  The 
closing  is  in  accordance  with  the  provisions 
set  forth  in  section  552b(c)(8).  title  5  U.S.C. 
Code,  and  the  Determination  by  the 
Administrator,  Health  Resources  and 
Services  Administration,  pursuant  to  Public 
Law  92-463. 

Name:  Advisory  Council  on  Nurses 
Education  and  National  Advisory  Council  for 
Nursing  Research. 

Date  and  Time:  September  5, 1991,  9  a.m.- 
12  p.m. 

Place:  Conference  Room  G  and  H, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Open  to  the 
Public  for  entire  meeting. 

Agenda:  The  first  joint  meeting  of  the 
Advisory  Council  on  Nurses  Education  and 
the  National  Advisory  Council  for  Nursing 
Research,  will  include  administrative  and 
special  reports.  Attention  will  be  focused  on 
activities  dealing  with  health  promotion, 
disease  prevention  and  innovative  practice 
models. 

Anyone  requiring  information  regarding  the 
subject  Council  should  contact  Dr.  Mary  S. 
Hill,  Executive  Secretary,  Advisory  Council 
on  Nurses  Education,  room  5C-14,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  telephone  (301)  443-6193. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  July  23, 1991. 
Jackie  E.  Baum. 

Advisory  Committee  Management  Officer, 

HRSA. 

[FR  Doc.  91-17888  Filed  7-26-01;  8:45  am] 
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Human  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory 
bodies  scheduled  to  meet  during  the 
months  of  September  and  October  1991. 

Name:  Residency  Training  Review 
Committee. 

Date  and  Time:  September  23-24. 1901,  8:30 
a.m. 

Place:  Conference  Roonw  I  and  J.  Parkland 
Building.  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Open  on  September  23,  8:30  a.m.-10:30  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Residency  Training  Review 
Committee  shall  review  applications  that 
plan,  develop  and  operate  approved 
residency  training  programs  in  internal 
medicine  or  pediatrics,  which  emphasize  the 
training  of  residents  for  the  practice  of 
general  internal  medicine  or  general 
pediatrics  and  assist  residents,  through 
traineeships  and  fellowships,  who  are 
participants  in  any  such  program  and  who 
plan  to  specialize  or  work  in  the  practice  of 
general  internal  medicine  or  general 
pediatrics. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  The  meeting  will  be  closed  to 
the  public  on  September  23,  at  10:30  a.m.  for 
the  remainder  of  the  meeting  for  the  review  of 
grant  applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth  in 
section  552b(c)(6),  title  5  U.S.C.  Code,  and  the 
Determination  by  the  Administrator,  Health 
Resources  and  Services  Administration, 
pursuant  to  Public  Law  92-463 

Name:  Faculty  Development  Review 
Committee. 

Date  and  Time:  September  26-77, 1991,  8:30 
a.m. 

Place:  Conference  Rooms  K  and  L, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  Maryland  20857 

Open  on  September  26,  8:30  a.m.-10:30  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Faculty  Development  Review 
Committee  shall  review  applications  that  (1) 
plan,  develop  and  operate  programs  for  the 
training  of  physicians  who  plan  to  teach  in 
family  medicine  training  programs;  and 
support  physicians  who  are  trainees  in  such 
programs  and  who  plan  to  teach  in  family 
medicine  training  programs;  and  that  (2]  plan, 
develop  and  operate  programs  for  the 
training  of  physicians  who  plan  to  teach  in 
general  internal  medicine  or  general 
pediatrics  training  programs  and  support 
traineeships  and  fellowships  to  physicians  in 
training. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
flnancial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  process.  The  meeting  will  be  closed  to 
the  public  on  September  26  at  10:30  a.m.  for 


the  remainder  of  the  meeting  for  the  review  of 
grant  applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth  in 
section  552b(c)(6),  title  5  U.S.C.  Code,  and  the 
Determination  by  the  Administrator,  Health 
Resources  and  Services  Administration, 
pursuant  to  Pub.  L  92-463. 

Name:  Graduate  Training  in  Family 
Medicine  Review  Committee 

Date  and  Time:  October  9, 1991,  8:30  a.m. 

Place:  Conference  Rooms  I  &  J,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 

Open  on  October  9,  8:30  a.m.-10:30  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Graduate  Training  in  Family 
Medicine  Review  Committee  shall  review 
applications  from  public  or  nonprofit  private 
hospitals,  and  other  public  or  nonprofit 
entities  that  plan,  develop  and  operate  or 
participate  in  approved  graduate  training 
programs  in  the  field  of  family  medicine;  or 
supports  trainees  in  such  programs  who  plan 
to  specialize  or  work  in  the  practice  of  family 
medicine. 

Agenda:  The  open  portion  of  the  meeting 
will  cover  welcome  and  opening  remarks, 
financial  management  and  legislative 
implementation  updates,  and  overview  of  the 
review  progress.  The  meeting  will  be  closed 
to  the  public  on  October  9,  at  10:30  a.m.  for 
the  remainder  of  the  meeting  for  the  review  of 
grant  applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth  in 
section  552b(c)(6).  title  5  U.S.C.  Code,  and  the 
Determination  by  the  Administrator,  Health 
Resources  and  Services  Administration, 
pursuant  to  Public  Law  92-483. 

Anyone  requiring  information  regarding  the 
subject  Councils  should  contact  Mrs.  Sherry 
Whipple,  Executive  Secretary  of  the  Faculty 
Development  Review  Committee,  and  the 
Graduate  Training  in  Family  Medicine 
Review  Committee,  room  4C-18,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone  (301)  443-6874. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  July  23, 1991. 

Jackie  E.  Baum. 

Advisory  Committee  Management  Officer, 
//flS,4. 

(FR  Doc.  91-17889  Filed  7-26-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlkMlfe  Service 

Availability  of  a  Draft  Supplemental 
Environmental  Assessment  on  tttc 
Proposed  Florida  Panther  Captive 
Breeding  Program 

aoency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

summary:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service 
(Service)  has  prepared  and  is  making 
available  a  draft  Supplemental 
Environmental  Assessment 


(Supplement)  regarding  the  proposed 
establishment  and  management  of  a 
captive  Florida  panther  [Felis  concolor 
coryi]  population.  Copies  of  the  draft 
Supplement  can  be  obtained  by  making 
requests  to  the  address  below. 
Individuals  that  have  already  made  a 
request  for  a  copy  of  the  Supplement 
and/or  have  submitted  written 
comments  on  the  Notice  of  Intent  to 
Prepare  A  Supplement  to  the  Final 
Environmental  Assessment  (Federal 
Register  March  28, 1991)  on  the  captive 
breeding  proposal  will  automatically 
receive  a  copy.  Information  meetings  for 
the  purpose  of  updating  the  public  on 
the  proposed  program  are  being 
scheduled  as  indicated  below.  This 
notice  is  being  furnished  uinder 
provisions  of  tlie  National 
Environmental  Policy  Act  Regulations 
(40  CFR  1501.7)  to  obtain  comments  from 
other  agencies  and  the  public  on  the 
draft  Supplement.  Following  an 
appropriate  public  comment  and  review 
process,  the  Service  intends  to  evaluate 
all  comments  received  and  select  a 
preferred  course  of  action  by  December 
1991. 

INFORMATION  MEETINGS  ARE  SCHEDULED 
AS  FOLLOWS: 

August  19, 1991—7  p.m.  The 
Conservancy  (Auditorium),  1450 
Merrihue  Drive,  Naples,  Florida,  813/ 
262-0304. 

August  20. 1991—7  p.m.  Holiday  Inn- 
Airport,  5750  T.G.  Lee  Boulevard, 
Orlando,  Florida,  407/851-6400. 

August  21, 1991—7  p.m.  Lake  City 
Holiday  Inn,  US-90. 1-75,  Lake  City, 
Florida.  904/752-3901. 

DATES:  Written  comments  on  the  draft 

Supplement  should  be  received  on  or 

before  September  12. 1991. 

ADDRESSES:  Comments  should  be 

addressed  to  James  W.  PuUiam,  Jr,. 

Regional  Director,  U.S.  Fish  and  Wildlife 

Service,  75  Spring  Street  SW.,  Atlanta. 

Georgia  30303. 

FOR  FURTHER  INFORMATION  AND  COPIES 

OF  THE  SUPPLEMENT  CONTACT: 

Dennis  B.  Jordan.  Florida  Panther 
Recovery  Coordinator.  U.S.  Fish  and 
Wildlife  Service,  117  Newins-Ziegler 
Hall,  University  of  Florida,  Gainesville, 
Florida  32611-0307,  telephone  904/392- 
1861. 

SUPPLEMENTARY  INFORMATION:  In 
December  1990.  the  Ser\'ice  completed  a 
Final  Environmental  Assessment  on  the 
proposed  captive  breeding* program  for 
the  endangered  Florida  panther.  The 
primary  impetus  behind  this  proposal 
was  to  preserve  and  maintain  the 
existing  genetic  diversity  of  the  Florida 
panther,  to  provide  opportunity  to 
significantly  increase  the  wild 
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population,  and  to  provide  security 
against  extinction.  In  the  Final 
Environmental  Assessment,  the  Service 
evaluated  seven  potential  courses  of 
action  in  order  to  identify  and  select  a 
program  that  would  insure  the  long-term 
survival  and  recovery  of  the  Florida 
panther  in  the  wild.  The  Service's 
preferred  alternative  in  the  Final 
Environmental  Assessment  was  to 
establish  a  captive  breeding  population 
over  a  3-  to  6-year  period  that  focused 
primarily  on  the  capture  of  a  limited 
number  of  offspring  of  key  adults 
(genetic  founders)  from  the  wild 
population.  The  proposed  removal 
regime  would  attempt  to  achieve  full 
genetic  representation  of  the  wild 
population  without  compromising  the 
integrity  of  the  wild  population.  The 
Service  determined  on  December  12, 
1990,  that  the  preferred  alternative  was 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  indicated  that 
appropriate  permits  to  implement  the 
program  would  likely  be  issued  soon 
after  January  19, 1991. 

On  January  15. 1991.  The  Fund  for 
Animals,  Inc.,  and  Holly  Jensen,  a 
Florida  resident,  filed  a  lawsuit  against 
the  Service  regarding  the  proposed 
captive  breeding  program  and  requested 
a  court  injunction  that  would  prevent 
the  issuing  of  the  subject  permits.  An 
out-of-court  settlement  was  reached  on 
February  6, 1991,  that  included  the 
preparation  of  a  Supplement  by  the 
Service  to  be  completed  by  November 
30, 1991. 

In  the  Supplement,  the  Service 
rigorously  explores  and  objectively 
evaluates  a  program  designed  to  mix 
non-Florida  panthers  (other  Felis 
concolor  subspecies)  with  Florida 
panthers  for  genetic  enrichment 
purposes.  The  Supplement  also 
addresses  the  feasibility  of  captiye 
breeding  Florida  panthers,  the 
conditioning  of  captive  raised  panthers 
for  survival  in  the  wild,  and  public 
attitudes  towards  reintroduction  of 
panthers.  Additionally,  the  Supplement 
provides  a  thorough,  expanded  analysis 
of  the  feasibility  and  impact  of 
reintroduction  of  captive-bred  Florida 
panthers  to  the  wild.  This  expanded 
analysis  includes:  The  availability  of 
suitable  habitat  for  reintroduction  of 
captive-bred  panthers;  reintroduction 
goals,  strategies,  and  site  evaluation, 
lanking  and  selection  criteria  both 
'.vithin  and  outside  Florida:  potential 
conflicts  with  other  uses  of  such  sites 
including  recreational  activities  such  as 
off-road  vehicle  use  and  hunting,  and 
development  activity:  actions  that 
would  be  taken  to  ensure  the 


preservation  and  suitability  of  such 
sites;  and,  the  establishment  of  target 
dates  for  such  reintroduction  actions  to 
be  taken  and  for  any  eventual 
reintroduction.  Finally,  the  Supplement 
provides  a  thorough,  expanded  analysis 
of  the  impacts  posed  to  the  remaining 
wild  population  from  the  removal  of 
adults  and  kittens. 

Dated:  July  22. 1991. 

{ames  W.  Pulliam,  Jr., 

Regional  Director. 

(FR  Doc.  91-17896  Filed  7-26-91;  8:45  am) 

BILUNO  CODE  4310-SS-M 

Bureau  of  Land  Management 
[WY-920-01-4120-11;  WYW124724] 

Notice  Of  Invitation;  Correction 

aqency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  correction  of  legal 
description. 


summary:  This  notice  corrects  an  error 
in  the  legal  description  for  a  Notice  of 
Invitation  for  coal  exportation  license, 
WYW124724,  which  appeared  in  the 
Federal  Register  on  July  8, 1991  (56  FR 
30931).  The  legal  description  in  the 
Notice  of  Invitation  reads: 

T.  50  N..  R.  72  W..  6th  P.M..  Wyoming, 

Sec.  4:  Lots  1  and  2. 
T.  51  N.,  R.  72  W..  6th  P.M..  Wyoming, 

Sec.  33:  Lots  1  thru  16; 

Sec.  34:  I^ts  3  thru  6,  9  thru  16. 

Containing  1,279.40  acres. 

The  legal  description  in  the  Notice  of 
Invitation  should  read: 

T.  50  N..  R.  72  W..  6th  P.M..  Wyoming, 

Sec.  4:  Lots  1  and  2,  S2NE. 
T.  51  N..  R.  72  W.,  6th  P.M..  Wyoming, 

Sec.  33:  Lots  1  thru  16; 

Sec.  34:  Lots  3  thru  6,  9  thru  16. 

Containing  1,279.40  acres. 

The  Notice  of  Invitation  is  also 
changed  to  reflect  that  any  party 
electing  to  participate  in  the  exploration 
program  must  send  written  notice  to 
AMAX  Coal  Company  and  the  Bureau 
of  Land  Management  no  later  than  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  balance  of  the 
Notice  of  Invitation  remains  unchanged. 

Dated:  July  22. 1991. 

F.  William  Eikenberry, 

Associate  State  Director. 

[FR  Doc.  91-17875  Filed  7-26-91;  8:45  am] 

BIUJNQ  CODE  4310-23-M 


[NV02O-432O-02] 

Winnemucca  District 

July  19. 1991. 

AOENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Winnemucca  District  Grazing 
Advisory  Board,  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579  and 
section  3.  Executive  Order  12548, 
February  14, 1986,  that  a  meeting  of  the 
Winnemucca  District  Grazing  Advisory 
Board  will  be  held  on  September  5, 1991, 

The  meeting  will  begin  at  10  a.m.  in 
the  conference  room  of  the  Bureau  of 
Land  Management  Office  at  705  East 
Fourth  Street,  Winnemucca,  Nevada 
89445. 

The  agenda  for  the  meeting  will 
include: 

1.  Public  Statement— 10  a.m. 

2.  District  Manager's  Update. 

3.  Update  on  Range  Improvement  Funds: 

FY92  Projects. 

4.  Advisory  Board  Prioritize  FY92  Range 

Improvement  Projects. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  shouldnotify  the 
District  Manager,  705  East  Fourth  Street. 
Winnemucca,  Nevada  89445  by  August 
30, 1991.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  available  for  public 
inspection  (during  regular  business 
hours)  within  30  days  following  the 
meeting. 

Dated:  July  16, 1991. 
Ron  Wenker, 
District  Manager. 
[FR  Doc.  91-17845  Filed  7-2&-91;  8:45  am] 

BILUNG  CODE  4310-HC-M 


[CA-010-01-3110-10-B002;  CA  28382] 

Exctiange  of  Public  and  Private  Lands 
in  San  Luis  Obispo  County,  CA;  Realty 
Action 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action — CA 
28382. 

summary:  The  following  described 
public  land  has  been  detemined  to  be 
suitable  for  exchange  under  section  208 
of  the  Federal  Land  Policy  ana 


Management  Act  of  1976  (43 
1716): 

Ml.  Diablo  Meridian,  California 
T.28S.,  R.12E. 

Section  31— Lots  3  &  6,  SW^I 
acres 

Section  32— Lot  1,  31.71  acres 

All  mineral  rights  on  the  s 
public  land  will  be  exchangi 
with  the  surface  rights.  In  e* 
this  public  land,  the  Bureau 
Management  (BLM)  will  acq 
equal  value  of  lands  from  th 
Conservancy  (TNC)  in  the  C 
Natural  Area.  These  lands  w 
purchased  by  TNC  from  will 
will  be  somewhere  within  th 
sections,  and  will  include  su 
only: 

Mt.  Diablo  Meridian,  California 

T.30S..  R.20E. 

Sec.  19  to  22,  25  to  31.  and  34  I 
T.30S..  R.21E. 

Sec.  23  to  36 
T.30S..  R.22E. 

Sec.  31 
T.31S.,  R.2aB. 

Sec.  1  to  3. 10  to  13. 15, 17.  am 
T.31S.,  R.2tB. 

Sec.  1  to  4.  6,  7, 10  to  25,  27  to 
36 
T.31S..  R.22B. 

Sec.  3,  6.  7.  and  17  to  21 
T.32S.,  R.20B. 

Sec.  19,  26,  and  27 
T.32S..  R.21E. 

Sec.  1  to  5,  and  10  to  13 
T.32S..  R.22E. 

Sec.  6,  7. 16, 19  to  22,  27  to  33, 

San  Bematdino  Meridian,  CaKfc 

T.12N.,  R.27W. 

Sec.  35 
T.12N..  R.2aW. 

Sec.  31,  and  33  to  36 
T.12N..  R.25W. 

Sec.  31  to  S3,  and  36 
T.llN..  R.27W. 

Sec.  1  to  4,  and  10  to  14 
T.llN.,  R.26W. 

Sec.  1  to  18,  20  to  25.  and  36 
T.llN.,  R.2SW. 

Sec.  3. 6,  and  7  to  35 
T.llN..  R.24W. 

Sec.  18  to  20  and  29  to  32 
T.ION..  R.26W. 

Sec.  11  and  12 
T.ION..  R.25W. 

Sec.  1  to  3,  7,  8, 12,  and  16 

SUPPLEMENTARY  INFORMATIO 

transferred  from  the  United  5 
be  offered  for  purchase  to  ad 
landowners  by  The  Nature 
Conservancy.  Lands  transfer 
the  United  States  will  reservi 
way  for  ditches  or  canals  coi 
the  authority  of  the  United  Si 
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[NV020-4320-02] 

WInnemucca  District 

July  19, 1991. 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Winnemucca  District  Grazing 
Advisory  Board,  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579  and 
section  3.  Executive  Order  12548, 
February  14, 1986,  that  a  meeting  of  the 
Winnemucca  District  Grazing  Advisory 
Board  will  be  held  on  September  5, 1991. 

The  meeting  will  begin  at  10  a.m.  in 
the  conference  room  of  the  Bureau  of 
Land  Management  Office  at  705  East 
Fourth  Street,  Winnemucca,  Nevada 
89445. 

The  agenda  for  the  meeting  will 
include: 

1.  Public  Statement— 10  a.m. 

2.  District  Manager's  Update. 

3.  Update  on  Range  Improvement  Funds: 

FY92  Projects. 

4.  Advisory  Board  Prioritize  FY92  Range 

Improvement  Projects. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  notify  the 
District  Manager,  705  East  Fourth  Street, 
Winnemucca,  Nevada  89445  by  August 
30, 1991.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  available  for  public 
inspection  (during  regular  business 
hours)  within  30  days  following  the 
meeting. 

Dated:  July  16, 1991. 
Ron  Wenker, 
District  Manager. 
[FR  Doc.  91-17845  Filed  7-26-91;  8:45  am] 

WLUNG  CODE  4310-HC-M 


[CA-010-01-3110-10-B002;  CA  28382] 

Exchange  of  PubHc  and  Private  Lands 
in  San  Luis  Obispo  County,  CA;  Realty 
Action 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action — CA 
28382. 

summary:  The  following  described 
public  land  has  been  detemined  to  be 
suitable  for  exchange  under  section  208 
of  the  Federal  Land  Policy  ana 


Management  Act  of  1976  (43  U.S.C. 
1716): 

Ml.  Diablo  Meridian,  Cnlifomia 
T.28S.,  R.12E. 

Section  31— LoU  3*6,  SW\4SEV4, 121.72 
acres 

Section  32— Lot  1,  31.71  acres 

All  mineral  rights  on  the  subject 
public  land  will  be  exchanged,  along 
with  the  surface  rights.  In  exchange  for 
this  public  land,  the  Bureau  of  Land 
Management  (BLM)  will  acquire  an 
equal  value  of  lands  from  the  Nature 
Conservancy  (TNC)  in  the  Carrizo  Plain 
Natural  Area.  These  lands  will  be 
purchased  by  TNC  from  willing  sellers, 
will  be  somewhere  within  the  following 
sections,  and  wrill  include  surface  rights 
only: 

Mt.  Diablo  Meridian,  Califoniia 

T.30S.,  R.2QE. 

Sec.  19  to  22,  25  to  31.  and  34  to  36 
T.30S.,  R.21E. 

Sec.  23  to  36 
T.30S.,  R.22E. 

Sec.  31 
T.31S..  R.20B. 

Sec.  1  to  3. 10  to  13. 15. 17.  and  20  to  25 
T.31S.,  R.21B. 

Sec.  1  to  4,  6,  7. 10  to  25,  27  to  29,  and  32  to 
36 
T.31S..  R.22B. 

Sec.  3,  6,  7.  and  17  to  21 
T.32S..  R.20B. 

Sec.  19.  28,  and  27 
T.32S.,  R.21E. 

Sec.  1  to  5,  and  10  to  13 
T.32S..  R.22E. 

Sec.  6,  7, 16. 19  to  22.  27  to  33.  35.  and  36 

San  Bernardino  Meridian,  California 

T.12N.,  R.27W. 

Sec.  35 
T.12N..  R.26W. 

Sec.  31,  and  33  to  36 
T.12N..  R.2SW. 

Sec.  31  to  S3,  and  36 
T.llN..  R.27W. 

Sec.  1  to  4.  and  10  to  14 
T.llN..  R.26W. 

Sec.  1  to  18,  20  to  25.  and  36 
T.llN.,  R.2SW. 

Sec.  3, 6.  and  7  to  35 
T.llN..  R.24W. 

Sec.  18  to  20  and  29  to  32 
T.ION..  R.28W. 

Sec.  11  and  12 
T.ION..  R.25W. 

Sec.  1  to  3,  7,  8, 12,  and  16 

SUPPUEMENTARY  INFORMATION:  Lands 
transferred  from  the  United  States  will 
be  offered  for  purchase  to  adjacent 
landowners  by  The  Nature 
Conservancy.  Lands  transferred  from 
the  United  States  will  reserve  a  right-of- 
way  for  ditches  or  canals  constructed  by 
the  authority  of  the  United  States,  under 


the  Act  of  August  30, 1890  (43  U.S.C. 
945).  Publication  of  this  notice  in  the 
Federal  Register  segregates  the  subject 
public  land  from  the  operation  of  the 
public  land  laws  and  the  mining  laws, 
except  for  mineral  leasing.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  two  years  from  the 
date  of  pubhcation  in  the  Federal 
Register,  whichever  occurs  fu-st. 

The  purpose  of  the  exchange  is  to 
acquire  a  portion  of  the  private  lands  in 
the  Carrizo  Plain  Natural  Area.  This 
Area  will  promote  the  conservation  of 
threatened  and  endangered  species  and 
preserve  a  representative  sample  of  the 
historic  southern  San  Joaquin  Valley 
flora  and  fauna.  The  ultimate  goal  for 
the  Natural  Area  is  to  acquire 
approximately  155,000  acres  of  private 
land.  A  secondary  purpose  of  the 
exchange  is  to  consolidate  the  BLM 
lands  and  reduce  the  number  of 
scattered,  isolated  BLM  parcels  that  are 
difficult  to  manage.  The  public  interest 
will  be  well  served  by  completing  the 
exchange.  Interested  parties  may  submit 
comments  to  the  Area  Manager  at  the 
following  address  until  August  12, 1991. 
For  further  information  contact:  Bureau 
of  Land  Management,  Caliente  Resource 
Area,  Attn:  Dan  Vaughn.  4301  Rosedale 
Highway.  Bakersfield.  CA  93308  (805) 
861^236. 

Dated:  June  27. 1991. 
Glmn  A.  Carpenter, 

Caliente  Resource  Area  Manager. 

[FR  Doa  91-16370  Filed  7-26-91;  8:45  am] 

BCUNO  CODE  4310-4e-N 

[G-040-G1-0406-4212-14] 

Put>lic  Land  Sale  in  Canadian,  Harper, 
Major,  Payne,  Pottawatomie,  Texas, 
Woods,  and  Woodward  Counties 

AGENCY:  United  States  Department  of 
Interior,  Bureau  of  Land  Management. 
ACTION:  Notice  of  realty  action. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  determined  that 
the  lands  described  below  are  suitable 
for  public  sale  under  the  authority  of 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976 
(90  Stat.  43  U.S.C.  1713),  at  no  less  than 
the  appraised  fair  market  value  as 
shown  below.  Any  bid  for  less  than  fair 
market  value  wiU  be  rejected.  The  BLM 
may  accept  or  reject  any  and  all  offers 
or  withdraw  any  land  or  interest  in  the 
land  for  sale  if  the  sale  would  not  be 
consistent  with  FLPMA  or  other 


applicable  law,  or  if  in  the  opinion  of  the 
Authorized  Officer,  consummation  of 
the  sale  would  not  be  in  the  best  interest 
of  the  United  States. 

The  subject  lands  are  part  of  the 
remaining  public  land  holdings  in 
Oklahoma  scattered  throughout  the 
state.  The  lands  are  being  offered  for 
sale  since  the  Bureau  of  Land 
Management  (BLM)  can  not 
economically  or  feasibly  manage  the 
subject  lands.  No  other  federal  agency 
or  department  was  interested  in 
managing  these  lands.  Most  of  the 
parcels  do  not  have  legal  or  physical 
access  and  the  Bureau  of  Land 
Management  will  not  guarantee  access. 
The  sale  is  consistent  with  BLM 
planning  for  the  lands  involved  and  has 
been  discussed  with  governmental  units 
and  local  officials.  Area  residents  favor 
the  transfer  of  the  lands  into  private 
ownership.  The  public  interest  would  be 
served  by  offering  the  lands  for  sale. 


Indian  Meridian,  Oklahoma 
[Parcels] 


Tract 

Legal 
description 

Acres 

Value 

Canadian 

County 

(CN): 

CN-2 

T.  10  N.  R.  7 

14  72 

$2  950  00 

OKNM 

W.  Sec.  11. 

68904. 

lots. 

CN-9 

T.  12  N.,  R  7 

022 

25  00 

OKNM 

W..  Sec.  2.  lot 

68905. 

23. 

Harper 

County 

(HP): 

HP-1 

T.  29  N.,  R  24 

020 

10000 

OKNM 

W.,  Sec.  18. 

82740. 

lots. 

Major 

County 

(MJ); 

MJ-3 

T  20  N    R  16 

15  37 

3,100.00 

OKNM 

W..  Sec.  34. 

82741. 

lot  21. 

Payne 

County 

(PA): 

PA-1 

T.  17  N.,  R  2 

096 

100  00 

OKNM 

E..  Sec.  8.  lot 

82742. 

9. 

PA-3 

T.  18  N.,  R.  4 

013 

100  00 

OKNM 

E..  Sec.  17. 

82743. 

Wl. 

Pottawato- 

mie 

County 

(PO): 

PO-1 

T.  6  N..  R.  2  E  . 

11  80 

2J50.00 

OKNM 

Sec.  35,  lot 

68914. 

13. 

PO-2 

T  SN    R  3  E 

1500 

3.000  00 

OKNM 

Sec.  35,  lot  5. 

68919. 

35874 


Federal  Register  /  Vol.  56.  No.  145  /  Monday,  July  29.  1991  /  Notices 


Indian  Meridian.  Oklahoma— Continued 

[Parcels] 


Tract 


WW-5.... 
OKNM 
82751. 
Woods 
County 
(WD): 

WD-2 

OKNM 
82744. 


WD-3 

OKNM 

82745. 

WD-5 

OK  NM 

82746. 

WD-6 

OK  NM 

82747. 

WD-7 

OK  NM 

82748. 
Woodward 
County 
(WW): 

WW-2 

OKNM 

82749. 

WW-3 

OK  NM 

82750. 


Legal 
description 


T.  25  N..  R.  16 
W..  Sec.  31. 
lot  7. 


T  24  N.,  R.  16 

W.,  Sec  21, 

NENE. 

NESW. 
T  24  N..  R.  16 

W .  Sec.  22, 

NWNW. 
T.  25  N.,  R.  14 

W..  Sec.  18, 

lot  3. 
T.  25N.,  R.  17 

W.,  Sec.  26, 

lot  5. 
T.  27  N.,  R.  20 

W..  Sec.  2,  lot 

7. 


T.  24  N..  R.  17 

W,  Sec.  1, 

SESE. 
DT.  24  N.,  R. 

17  W,  Sec. 

12.  NENE. 


Acres       Value 


0.180 


80.00 


40.00 


37.27 


0.20 


0.413 


40.00 


40.00 


100.00 

16,000.00 

8,000.00 

11,200.00 

100.00 

100.00 

8.000.00 
8,000.00 


Cimarron  Meridian.  Oklahoma 

Tract 

Legal 
description 

Acres 

Value 

Texas 
County 
(TX): 

TX-50 

OKNM. 
68915. 

TX-51 

OKNM 
68916. 

TX-53 

OKNM 
68918. 

T.  1  S.,  R.  12 
E..  Sec.  5, 
BIk.  4.  lots  6 
4  7. 

T.  1  S.,  R.  12 
E..  Sec.  5, 
BIk.  4.  lot  27. 

T.  1  S..  R.  12 
E.,  Sec.  5. 
BIk.  11.  lot  13 
and  N.  9  feet 
of  tot  14. 

0.161 

0  067 
0.106 

$200.00 

100.00 
125.00 

The  lands,  when  patented,  will  be 
subject  to  the  following  terms, 
reservations  and  restrictions: 

1.  A  reser\'ation  to  the  United  States 
for  ditches  and  canals  for  tracts  TX-50, 
TX-51.  and  TX-53. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for.  mine,  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation  which  will  be 


incorporated  in  the  patent  document,  is 
available  for  review  at  the  BLM  office. 

3.  Title  will  be  issued  by  a  patent 
subject  to  all  prior  valid  existing  rights. 

4.  Title  will  be  issued  by  a  patent  with 
restrictions  under  Executive  Orders 
11990  and  11988  for  the  protection  and 
management  of  wetlands  and 
floodplain.  Tracts  HP-1.  PA-1.  PA-3, 
PO-1,  PO-2,  WD-7,  and  WW-5  will 
contain  both  patent  restrictions.  Tracts 
CN-2,  CN-9,  MJ-3,  WD-2,  and  WD-6 
will  contain  floodplain  patent 
restrictions  only. 

The  sale  will  be  conducted  by  sealed 
bidding.  The  minimum  acceptable  bid  is 
listed  above.  Bids  must  be  received  by 
the  Oklahoma  Resource  Area,  221  N. 
Service  Road.  Moore.  Oklahoma,  73160- 
4946,  by  10:00  a.m.  Monday,  September 
30, 1991.  Federal  law  requires  that 
bidders  be  United  States  citizens  18 
years  of  age  or  older,  or.  in  the  case  of  a 
corporation,  subject  to  the  laws  of  any 
state  of  the  United  States.  Proof  of 
citizenship  shall  accompany  the  bid 
(voting  registration,  birth  certificate). 
Bids  sent  by  mail  must  be  in  sealed 
envelopes  accompanied  by  a  certified 
check,  postal  money  order,  bank  draft, 
or  cashiers  check  for  at  least  twenty 
percent  of  the  bid.  made  payable  to  the 
Department  of  Interior-BLM.  A  separate 
written  bid  must  be  submitted  for  each 
tract  desired.  The  sealed  bid  envelopes 
must  be  marked  on  the  front  lower  left 
hand  comer  (Example.  "September  30, 

1991,  Land  Sale,  Tract  Number  HP-1"). 
All  sealed  bids  will  be  opened  at  10  a.m. 
Monday.  September  30. 1991.  If  two  or 
more  qualified  sealed  bids  for  the  same 
amount  are  received,  then  the  apparent 
successful  bidder  will  be  determined  by 
drawing.  The  successful  high  bidder  will 
be  required  to  submit  the  remainder  of 
the  payment  by  cash,  certified  check, 
bank  draft,  money  order,  cashiers  check, 
or  combination  thereof,  within  180  days 
of  the  date  of  the  sale.  Failure  to  pay  the 
full  bid  price  within  180  days  shall  result 
in  the  cancellation  of  the  sale  of  the 
tract,  and  the  deposit  shall  be  forfeited 
and  disposed  of  as  other  receipts  of  sale. 
All  bids  will  be  either  returned, 
accepted,  or  rejected  within  30  days  of 
the  sale  date. 

If  the  identified  parcels  are  not  sold, 
they  will  be  available  for  sale  by  sealed 
bid  for  six  months.  The  sealed  bids  will 
be  opened  at  10:00  am  as  follows:  (1) 
October  28, 1991;  (2)  November  18, 1991; 
(3)  December  16, 1991;  (4)  January  27. 
1992;  (5)  February  24. 1992;  (6)  March  9. 

1992.  Publication  of  this  notice  will 


segregate  the  land  from  all 
appropriation,  under  the  public  land 
laws,  including  the  mining  laws,  for  270 
days,  or  until  issuance  of  patent,  or  the 
segregation  is  terminated  by  publication 
in  the  Federal  Register,  whichever 
occurs  first. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  District 
Manager.  Any  adverse  comments  will 
be  evaluated  by  the  District  Manager, 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  any  action  by  the 
District  Manager,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  Interior.  The  45  day 
comment  period  ends  on  September  12, 
1991. 

ADDRESSES:  Comments  and  suggestions 
should  be  sent  to:  District  Manager, 
Bureau  of  Land  Management,  Tulsa 
District  Office,  9522-H  E.  47th  Place. 
Tulsa,  Oklahoma  74145. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Ledbetter,  (405)  794-9624. 

Dated:  July  19, 1991. 
Jim  Sims. 
District  Manager. 
(PR  Doc.  91-17833  Filed  7-26-91:  8:45  am] 

BILLING  CODE  4310-FR-M 


Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of  ' 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0045);  Washington.  DC 
20503.  telephone  (202)  395-7340.  with 
copies  to  John  V.  Mirabella.  Acting 
Chief.  Engineering  and  Standards 
Branch.  Engineering  and  Technology 
Division,  Mail  Stop  4700,  Minerals 


Management  Service.  381  Elde 
Hemdon,  Virginia  22070-4817. 

Title:  Sundry  Notices  and  Ri 
Wells.  Form  MMS-331. 

OMB  approval  number:  101  ( 

Abstract:  Respondents  subn 
MMS-331  to  the  Minerals  Mar 
Services's  (MMS)  District  Supi 
be  evaluated  and  approved  or 
disapproved  for  the  adequacy 
equipment,  materials,  and/or  ] 
which  the  lessee  plans  to  use  I 
perform  drilling,  well-completi 
workover,  and  well-abandonir 
operations. 

This  form  is  necessary  to  en 
to  ensure  safety  of  operations; 
protection  of  the  human,  marir 
coastal  environments;  conserv 
the  natural  resources  in  the  Oi 
Continental  Shelf  (OCS);  previ 
waste;  and  protection  of  correl 
rights  with  respect  to  oil,  gas,  i 
sulphur  operations  in  the  OCS 

Bureau  form  number:  Form  1 

Frequency:  On  occasion. 

Description  of  respondents: 
gas,  and  sulphur  lessees. 

Estimated  completion  time: 

Annual  responses:  6,566. 

Annual  burden  hours:  2.783. 

Bureau  Clearance  Officer:  C 
Christopher.  (703)  787-1239. 

Dated:  July  18. 1991. 
Thomas  Gemhofer, 

Associate  Director  for  Offshore  Mi 
Management. 

(FR  Doc.  91-17842  Filed  7-26-91;  8: 

BILUNQ  CODE  4«10-im-«l 


INTERSTATE  COMMERCE 
COMMISSION 

[I.C.C.OrderNo.  P-110] 

Passenger  Train  Operation;  C 
Central  &  Pacific  Railroad  Co. 

The  National  Railroad  Passe 
Corporation  (AMTRAK)  has  es 
through  passenger  train  service 
Chicago,  Illinois  and  Seattle, 
Washington.  Train  Nos.  7  &  8. 1 
Empire  Builder.  These  train  opi 
require  the  use  of  tracks  and  ol 
facilities  of  the  Boo  Line  Railro 
Company  (SL).  A  portion  of  the 
tracks  near  Portage,  Wisconsin 
of  service  because  of  a  derailm 
alternate  route  is  available  ove 
Burlington  Northern  Railroad  C 
that  requires  the  use  of  the  Chi^ 
Central  &  Pacific  Railroad  Com 
tracks  between  East  Dubuque  i 
Portage,  Illinois. 

It  is  the  opinion  of  the  Comm 
that  such  an  operation  is  neces 
the  interest  of  the  public  and  th 
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segregate  the  land  from  all 
appropriation,  under  the  public  land 
laws,  including  the  mining  laws,  for  270 
days,  or  until  issuance  of  patent,  or  the 
segregation  is  terminated  by  publication 
in  the  Federal  Register,  whichever 
occurs  first. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  District 
Manager.  Any  adverse  comments  will 
be  evaluated  by  the  District  Manager, 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  any  action  by  the 
District  Manager,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  Interior.  The  45  day 
comment  period  ends  on  September  12, 
1991. 

ADDRESSES:  Comments  and  suggestions 
should  be  sent  to:  District  Manager, 
Bureau  of  Land  Management,  Tulsa 
District  Office,  9522-H  E.  47th  Place, 
Tulsa,  Oklahoma  74145. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Ledbettor,  (405)  794-9624. 

Dated:  July  19, 1991. 
Jim  Sims. 

District  Manager. 

(PR  Doc.  91-17833  Filed  7-26-91:  8:45  am] 

BILLING  CODE  4310-FR-M 


Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-0045);  Washington.  DC 
20503.  telephone  (202)  395-7340,  with 
copies  to  John  V.  Mirabella,  Acting 
Chief,  Engineering  and  Standards 
Branch,  Engineering  and  Technology 
Division,  Mail  Stop  4700,  Minerals 


Management  Service.  381  Elden  Street, 
Hemdon,  Virginia  22070-4817. 

Title:  Sundry  Notices  and  Reports  on 
Wells,  Form  MMS-331. 

OMB  approval  number:  1010-0045. 

Abstract:  Respondents  submit  Form 
MMS-331  to  the  Minerals  Management 
Services's  (MMS)  District  Supervisors  to 
be  evaluated  and  approved  or 
disapproved  for  the  adequacy  of  the 
eT]uipment,  materials,  and/or  procedures 
which  the  lessee  plans  to  use  to  safely 
perform  drilling,  well-completion,  well- 
workover,  and  well-abandonment 
operations. 

This  form  is  necessary  to  enable  MMS 
to  ensure  safety  of  operations; 
protection  of  the  human,  marine,  and 
coastal  environments;  conservation  of 
the  natural  resources  in  the  Outer 
Continental  Shelf  (OCS);  prevention  of 
waste;  and  protection  of  correlative 
rights  with  respect  to  oil,  gas,  and 
sulphur  operations  in  the  OCS. 

Bureau  form  number  Form  MMS-331. 

Frequency:  On  occasion. 

Description  of  respondents:  OCS  oil, 
gas,  and  sulphur  lessees. 

Estimated  completion  time:  .5  hour. 

Annual  responses:  6,566. 

Annual  burden  hours:  2,783. 

Bureau  Clearance  Officer:  Dorothy 
Christopher.  (703)  787-1239. 

Dated:  July  18. 1991. 
Thomas  Gemhofer. 

Associate  Director  for  Offshore  Minerals 
Management. 

|FR  Doc.  91-17842  Filed  7-26-91:  8:45  am) 

BILLINQ  CODC  4S10-im-«l 


INTERSTATE  COMMERCE 
COMMISSION 

ll.C.C.  OrderNo.P-110] 

Passenger  Train  Operation;  Chicago 
Central  &  Pacific  Railroad  Co. 

The  National  Railroad  Passenger 
Corporation  (AMTRAK)  has  established 
through  passenger  train  service  between 
Chicago,  Illinois  and  Seattle, 
Washington.  Train  Nos.  7  &  8,  the 
Empire  Builder.  These  train  operations 
require  the  use  of  tracks  and  other 
facilities  of  the  Soo  Line  Railroad 
Company  (SL).  A  portion  of  the  SL 
tracks  near  Portage,  Wisconsin  are  out 
of  service  because  of  a  derailment.  An 
alternate  route  is  available  over  the 
Burlington  Northern  Railroad  Company 
that  requires  the  use  of  the  Chicago 
Central  &  Pacific  Railroad  Company 
tracks  between  East  Dubuque  and 
Portage,  Illinois. 

It  is  the  opinion  of  the  Commission 
that  such  an  operation  is  necessary  in 
the  interest  of  the  public  and  the 


commerce  of  the  people;  that  notice  and 
public  procedure  are  impracticable  and 
contrary  to  the  public  interest;  and  that 
good  cause  exists  for  making  this  order 
effective  upon  less  than  thirty  days' 
notice. 

//  is  ordered 

(a)  Pursuant  to  authority  vested  in  me 
by  order  of  the  Commission  decided 
January  13, 1986,  and  of  the  authority 
vested  in  the  Commission  by  .section 
402(c)  of  the  Rail  Passenger  Service  Act 
of  1970  (45  U.S.C.  562(c)),  Chicago 
Central  &  Pacific  Railroad  Company  is 
directed  to  operate  or  allow  the 
operation  of  trains  of  the  National 
Railroad  Passenger  Corporation 
between  East  Dubuque  and  Portage, 
Illinois  in  order  to  permit  a  rerouting 
utilizing  the  Burlington  Northern 
Railroad  Company. 

(b)  In  executing  the  provisions  of  this 
order,  the  common  carriers  involved 
shall  proceed  even  if  no  agreements  or 
arrangements  may  now  exist  between 
them  with  reference  to  the 
compensation  terms  and  conditions 
applicable  to  said  operations.  The 
compensation  terms  and  conditions 
shall  be,  during  the  time  this  order 
remains  in  force,  those  which  are 
voluntarily  agreed  upon  by  and  between 
said  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  compensation 
terms  and  conditions  shall  be  as 
hereafter  fixed  by  the  Commission  upon 
petition  of  any  or  all  of  said  carriers  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  the  Interstate 
Commerce  Act  and  by  the  Rail 
Passenger  Service  Act  of  1970,  as 
amended. 

(c)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate, 
interstate,  and  foreign  commerce. 

(d)  Effective  date.  This  order  shall 
become  effective  at  7  a.m..  e.d.t..  May 
13, 1991. 

(e)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m.  e.d.t.. 
May  14, 1991,  unless  otherwise  modified, 
amended,  or  vacated  by  order  of  this 
Commission. 

This  order  shall  be  served  upon  the 
Chicago  Central  &  Pacific  Railroad 
Company  and  the  National  Railroad 
Passenger  Corporation,  and  a  copy  of 
this  order  shall  be  filed  with  the 
Director,  Office  of  the  Federal  Register. 

Issued  at  Washington.  DC.  May  13. 1991.  by 
William  J.  Love.  Agent. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[PR  Doc.  91-17926  Filed  7-26-91:  8:45  am) 

•ILUNO  CODE  703S-01-M 


[Docket  No.  AB-55  (Sub-Na  3«7X)1 

CSX  Transportation,  Inc.; 
Abandonment  Exemption  in  Letcher 
County,  KY 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152.  Subpart 
F — Exempt  Abandonments  to  abandon 
its  6.45-mile  line  of  railroad  between 
milepost  LVB-277.61,  at  Hot  Spot,  and 
milepost  LVB-284.06,  at  Whitesburg,  in 
Letcher  County,  KY. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  August 
30, 1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),»  and  trail  use/rail 
banking  statements  under  49  CFH 
1152.29  must  be  filed  by  August  12, 
1991.» 


'  A  ttay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  dale  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Servlce  Rail  Unes,  5  I.C.C.2d  377  (1988).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  Its  request  as  soon  as  possible  in 
order  to  permit  this  commission  to  review  an  act  on 
the  request  before  the  effective  date  of  this 
exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
FInan.  Assist..  4  I.C.C.2d  104  (1987). 

*  The  Commission  will  accept  a  late-nied  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 
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Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  August 
20, 1991.  with:  Office  of  the  Secretary. 
Case  Control  Branch,  Interstate 
Commerce  Commission.  Washington. 
DC  20423. 

A  copy  of  any  pettiion  filed  with  the 
Commission  should  be  sent  to 
applicant's  representaMve:  Karen  Anne 
Koster,  500  Water  Street  J150, 
Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  August  5, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  July  24, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-17928  Filed  7-28-91;  8:45  am] 

MLUNQ  COOC  7O3S-01-M 


Federal  Register  /  Vol.  56.  No.  145  /  Monday.  July  29.  1991  /  Notices 


[  Docket  No.  AB-290  (Sub-Na  1 13X)] 

Wabasti  Railroad  Co.  and  Norfolk  and 
Western  Railway  Co.— Abandonment 
and  Discontinuance — Between 
Maumce  and  Montpelier  In  Lucas, 
Fulton  and  Williams  Counties,  OH 

aqency:  Commission. 
action:  Notice  of  exemption. 


summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  etseq.,  the  abandonment  and 
discontinuance  of  service  by  the 
Wabash  Railroad  Company  and  Norfolk 
and  Western  Railway  Company  of  a  48- 
mile  line  of  railroad  in  Lucas.  Fulton  and 
Williams  Counties.  OH.  subject  to 
standard  labor  protective  conditions. 
EFFEcnvE  DATES:  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  has  been  received. 


this  exemption  will  be  effective  August 
28, 1991.  Formal  expressions  of  intent  to 
file  an  offer  *  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  August  8, 1991.  petitions  to  stay  must 
be  filed  by  August  13, 1991,  and  petitions 
for  reconsideration  must  be  filed  by 
August  23. 1991.  Requests  for  a  public 
use  condition  must  be  filed  by  August  8. 
1991. 

ADOflESSES:  Send  pleadings  referring  to 
Docket  No.  AB-290  (Sub-No.  113X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

(2)  Petitioner's  representative: 
Robert  J.  Conney,  Norfolk  Southern 

Corporation.  Three  Commercial  Place. 

Norfolk.  VA  23510-2191. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  275-7245.  (TDD 
for  hearing  impaired  (202)  275-1721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone  (202) 
289^357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721). 

Decided:  July  23, 1991. 

By  the  Commission,  Chairman  Wiilbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-17927  Filed  7-28-91;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

July  23, 1991. 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
co!lection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  hst  was  published. 

Entries  are  grouped  into  submission 
categories,  with  each  entry  containing 
the  following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 


'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  4 1.C.C.2d  164  (1987). 


(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract' 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer,  Mr.  Edward  H.  Clarke, 
on  (202)  395-7340  and  to  the  Department 
of  Justice's  Clearance  Officer,  Mr.  Lewis 
B.  Arnold,  on  (202)  514-4305. 

If  you  anticipate  commenting  on  a 
form/collection,  but  find  that  time  to 
prepare  such  comments  will  prevent  you 
from  prompt  submission,  you  should 
notify  the  0MB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  Lhe 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Lewis  B.  Arnold,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB. 
Department  of  Justice,  Washington.  DC 
20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  National  Crime  Survey 

(2)  NCS-500(X).  NCS-7.  NCS-l(X).  NCS- 
2(X).  NCS-572(L).  Bureau  of  Justice 
Statistics 

(3)  Semi-annually 

(4)  Persons  12  years  old  or  older  Hving  in 
60,000  households  in  312  PSU's.  The 
National  Crime  Survey  collects, 
analyzes,  publishes,  and  disseminates 
statistics  on  the  amount  and  type  of 
crime  committed  against  households 
and  individuals  in  the  U.S. 

(5)  151,200  respondents  at  .424  hours  per 
total  response 

(6)  64.146  hours 

(7)  Not  applicable  under  3504(h) 

New  Collections 

(1)  Report  of  Public  Safety  Officer's 
Permanent  and  Total  Disability. 

(2)  OJP  ADMIN  3650/7.  Office  of  Justice 
Programs,  Bxireau  of  Justice 
Assistance. 

(3)  One-time. 

(4)  Individuals,  households,  State  or 
local  governments,  Federal  agencies 
or  employees.  The  collected 


information  is  used  to  ev 
Federal,  state,  or  local  pi 
officer's  eligibility  for  a  1 
benefit  awarded  upon  fit 
permanent  and  total  diss 
line-of-duty  injury. 

(5)  150  annual  respondents 
per  response. 

(6)  1500  armual  burden  hou 

(7)  Not  applicable  under  35 

(1)  Obstacles  to  the  Recove 
Return  of  Parentally  Abe 
Children:  The  legal  provi 

(2)  No  form  number.  Office 
Programs,  Office  of  Juvei 
and  Delinquency  Preveni 

(3)  One  time. 

(4)  State  or  local  governme 
businesses  or  organizatic 
purpose  of  this  research 
document  significant  obs 
including  legal,  policy,  pi 
and  practical — to  the  rec 
return  of  parentally  abdu 
and  develop  recommend: 
eliminating  them. 

(5)  297  annual  respondents 
per  response. 

(6)  143.4  annual  burden  hoi 

(7)  Not  applicable  under  35 

(1)  Obstacles  to  Recovery  t 
Parentally  Abducted  Chi 

(2)  No  form  number.  Office 
Programs,  Office  of  Juver 
and  Delinquency  Prevent 

(3)  One-time. 

(4)  Individuals  or  househoh 
local  governments.  The  p 
research  program  is  to  dc 
disseminate  information 
policy,  procedural,  and  p; 
obstacles  to  the  recovery 
of  parentally  abducted  cl 

(5)  200  annual  respondents 
per  response. 

(6)  150  annual  burden  hours 

(7)  Not  applicable  under  39 

Reinstatement  of  a  Previoui 
Collection  for  Which  Apprc 
Expired  1 1 

(1)  Accounting  System  and 
Capability  Questionnaire 

(2)  OJP  Form  No.  7120/1.  Oi 
Justice  Programs,  Office  ( 
Comptroller. 

(3)  One  time. 

(4)  Non-Profit  institutions,  s 
businesses  or  organizatio 
is  completed  by  applicani 
newly  formed  firms  or  esl 
firms  with  no  previous  Fe 
business.  It  is  used  as  an 
determine  those  applican 
that  may  require  special  < 
matters  relating  to  the  ac( 
of  Federal  fimds. 

(5)  25  annual  respondents  a 
response. 
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(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract' 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
apphes. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer.  Mr.  Edward  H.  Clarke, 
on  (202)  395-7340  and  to  the  Department 
of  Justice's  Clearance  Officer,  Mr.  Lewis 
B.  Arnold,  on  (202)  514-4305. 

If  you  anticipate  commenting  on  a 
form/collection,  but  find  that  time  to 
prepare  such  comments  will  prevent  you 
from  prompt  submission,  you  should 
notify  the  0MB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr.  Lewis  B.  Arnold,  DOJ  Clearance 
Officer.  SPS/JMD/5031  CAB. 
Department  of  Justice.  Washington.  DC 
20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  National  Crime  Survey 

(2)  NCS-500(X).  NCS-7.  NCS-l(X).  NCS- 
2(X).  NCS-572(L).  Bureau  of  Justice 
Statistics  ' 

(3)  Semi-annually 

(4)  Persons  12  years  old  or  older  living  in 
60,000  households  in  312  PSU's.  The 
National  Crime  Survey  collects, 
analyzes,  publishes,  and  disseminates 
statistics  on  the  amount  and  type  of 
crime  committed  against  households 
and  individuals  in  the  U.S. 

(5)  151,200  respondents  at  .424  hours  per 
total  response 

(6)  64,146  hours 

(7)  Not  applicable  under  3504(h) 

New  Collections 

(1)  Report  of  Public  Safety  Officer's 
Permanent  and  Total  Disability. 

(2)  OJP  ADMIN  3650/7,  Office  of  Justice 
Programs.  Bureau  of  Justice 
Assistance. 

(3)  One-time. 

(4)  Individuals,  households.  State  or 
local  governments.  Federal  agencies 
or  employees.  The  collected 


information  is  used  to  evaluate  a 
Federal,  state,  or  local  public  safety 
officer's  eligibility  for  a  lump-sum 
benefit  awarded  upon  finding  of  a 
permanent  and  total  disability  from  a 
line-of-duty  injury. 

(5)  150  annual  respondents  at  10  hours 
per  response. 

(6)  1500  armual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Obstacles  to  the  Recovery  and 
Return  of  Parentally  Abducted 
Children:  The  legal  provider  survey 

(2)  No  form  number.  Office  of  Justice 
Programs,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention. 

(3)  One  time. 

(4)  State  or  local  governments,  small 
businesses  or  organizations.  The 
purpose  of  this  research  program  is  to 
document  significant  obstacles — 
including  legal,  policy,  procedural, 
and  practical — to  the  recovery  and 
return  of  parentally  abducted  children 
and  develop  recommendations  for 
eliminating  them. 

(5)  297  annual  respondents  at  .483  hours 
per  response. 

(6)  143.4  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Obstacles  to  Recovery  and  Return  of 
Parentally  Abducted  Children. 

(2)  No  form  number.  Office  of  Justice 
Programs.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention. 

(3)  One-time. 

(4)  Individuals  or  households.  State  or 
local  governments.  The  purpose  of  this 
research  program  is  to  document  and 
disseminate  information  on  the  legal, 
policy,  procedural,  and  practical 
obstacles  to  the  recovery  and  return 
of  parentally  abducted  children. 

(5)  200  annual  respondents  at  .75  hours 
per  response. 

(6)  150  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

Reinstatement  of  a  Previously  Approved 
Collection  for  Which  Approval  Has 
Expired 

(1)  Accounting  System  and  Financial 
Capability  Questionnaire. 

(2)  OJP  Form  No.  7120/1.  Office  of 
Justice  Programs,  Office  of  the 
Comptroller. 

(3)  One  time. 

(4)  Non-Profit  institutions,  small 
businesses  or  organizations.  This  form 
is  completed  by  applicants  that  are 
newly  formed  firms  or  estabUshed 
firms  with  no  previous  Federal 
business.  It  is  used  as  an  aid  to 
determine  those  applicants/grantees 
that  may  require  special  attention  in 
matters  relating  to  the  accountability 
of  Federal  fimds. 

(5)  25  annual  respondents  at  4  hours  per 
response. 


(6)  100  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 
Public  comment  on  these  items  is 

encouraged. 

Lewis  Arnold. 

Department  Clearance  Officer.  Department  of 
Justice. 

[FR  Doc.  91-17942  Filed  7-26-91;  8:45  am] 

BILUNO  CODE  4410-1S-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
Southwest  Research  institute  ("SwRI") 

Notice  is  hereby  given  that,  on  July  1, 
1991,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ("the  Act"), 
Southwest  Research  Institute  ("SwRI") 
filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  of  a  project  entitled 
"Feasibility  Study  on  Using  Molecular 
Sieves  for  Diesel  NO,  Control."  The 
notification  discloses  (1)  the  identities  of 
the  parties  to  the  project  and  (2)  the 
nature  and  objective  of  the  project.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
the  project  and  its  general  areas  of 
planned  activities  are  given  below: 

The  parties  to  the  project  are: 

1.  Caterpillar.  Inc. 

2.  Centre  Ricerche  Fiat 

3.  Kemira  Oy 

4.  Navistar  International 

5.  Osaka  Gas  Co..  Ltd. 

6.  TNO  Road- Vehicles  Research 
Institute 

7.  Toyota  Motor  Corporation 

8.  Volvo  Truck  Corporation 

9.  Emissionsteknik  AB 

10.  Honda  R&D  Co..  Ltd. 

Each  member's  participation  is 
effective  as  of  May  15, 1991. 

The  purpose  of  the  project  is  to 
determine  if  nitrogen  oxides  ("NO,") 
can  be  controlled  by  employing 
molecular  sieves  such  as  zeolites  which 
involve  direct  catalytic  reduction  of  NO, 
to  nitrogen  or  by  some  other  means, 
such  as  collection  and  subsequent 
reduction.  Resulting  technology  could  be 
applicable  to  lean  exhaust  from  diesel, 
gasoline,  methanol  or  natural  gas 
engines.  The  major  tasks  involve:  (1)  A 
brief  literature  search,  (2)  contact  with 
corporate  and  university  researchers,  (3) 
acquisition  and  bench  testing  of 
candidate  materials  and  (4)  engine 
exhaust  gas  experimentation. 


Membership  in  this  group  research 
project  remains  open,  and  the  parties 
intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership  of  this  project. 
Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  91-17846  Filed  7-26-91:  8:45  am] 

BILUNO  CODE  4410-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
August  8-10, 1991,  in  room  P-110,  7920 
Norfolk  Avenue,  Bethesda,  Maryland. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  June  20, 1991. 

Thursday,  August  8.  1991 

8:30  a.m.-8:45  a.m.:  Opening  Remarks 
byACRS  Chairman  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
and  comment  briefly  regarding  items  of 
current  interest. 

8:45  a.m.-12  Noon  and  1  p.m.-2p.m.: 
Diablo  Canyon  Nuclear  Power  Plant 
(Open/Closed) — The  Committee  will 
review  and  report  on  the  results  of  the 
long-term  seismic  reevaluation  program 
for  this  plant.  Representatives  of  the 
NRC  staff  and  the  licensee  will 
participate,  as  appropriate. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  this  matter. 

2:15 p.m.-3:15 p.m.:  Reactor  Operating 
Experience  (Open) — The  Committee  will 
hear  a  report  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  the  licensees  as  appropriate 
regarding  recent  operating  incidents  and 
events  at  nuclear  facilities,  including  the 
loss  of  off-site  power  event  that 
occurred  at  the  Vermont  Yankee  nuclear 
station. 

3:15  p.m.-5:15  p.m.:  Advanced  Reactor 
Key  Technical  Issues  (Open) — The 
members  will  identify  and  discuss  key 
technical  issues  in  need  of  early 
resolution  with  respect  to  the 
certification  of  advanced  nuclear  power 
plant  designs,  including  the  evolutionary 
and  passive  light-water  reactor  nuclear 
power  plant  designs. 

5:15  p.m.-6:15  p.m.:  Reactor  Safety 
Research  (Open) — The  members  will 
discuss  the  scope  and  n&ture  of  a 
proposed  Committee  report  to  the 
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Commission  on  the  NRC  safety  research 
program. 

Friday,  August  9, 1991 

8:30  a.m.-9:30  a.m.:  San  Onofre 
Nuclear  Generating  Station.  Unit  1 
(Open) — The  Committee  will  review  and 
report  on  the  proposed  conversion  of  the 
provisional  operating  license  for  this 
plant  to  a  full-term  operating  license. 
Representatives  of  the  NRC  staff  and 
the  hcensee  will  participate,  as 
appropriate. 

9:30  a.m.-12  Noon:  NRC  Regulatory 
Impact  Sun-ey  (Open)— The  Committee 
will  review  and  report  on  the  results  of 
and  proposed  regulatory  changes 
resulting  from  the  regulatory  impact 
survey  of  NRC  licensees  (SECY-91-172, 
Regulatory  Impact  Survey  Report- 
Final,  dated  June  7, 1991). 

1  p.m.-2p.m.:  Implementation  of  the 
NRC  Station  Blackout  Rule  (Open)— 
The  Committee  will  hear  a  briefing  and 
hold  a  discussion  regarding  the  status  of 
nuclear  power  plant  licensees' 
corrective  measures  to  deal  with 
"station  blackout  (USl  A-44)." 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

2:15 p.m.-3:15 p.m.:  Reliability  of 
Systems  (Open)— The  Committee  will 
hear  a  briefing  and  hold  a  discussion  on 
the  proposed  adoption  of  the  "N-t-2" 
concept  for  electrical  systems  which  are 
actuated  to  perform  safety  functions. 
Representatives  of  the  NRC  and  the 
nuclear  industry  wiW  participate  as 
appropriate. 

3:15 p.m.-S:15 p.m.:  ACRS  Review  of 
Evolutionary  and  Advanced  Nuclear 
Power  Plants  (Open)— The  Committee 
will  discuss  the  scope  and  nature  of  the 
ACRS  review  regarding  certification  of 
evolutionary  and  advanced  nuclear 
power  plant  designs,  including  the  GE 
ABWR. 
.      5:15 p.m.S p.mj  Future  ACRS 
Activities  (Open)— The  members  will 
discuss  anticipated  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 

Saturday,  August  10,  1991 

8:30  a.m.-ll  a.m.:  Preparation  of 
ACRS  Reports  (Open)— The  members 
will  discuss  proposed  reports  to  the 
NRC  regarding  items  considered  during 
this  meeting. 

11  a.m.-12  Noon:  Generic  Issue  130, 
Essential  Service  Water  System 
Failures  at  Multi-Unit  Sites  (Open)— 
The  members  will  discuss  a  proposed 
supplementary  report  to  the  NRC 
regarding  the  NRC  staff  reaction  to  the 
April  18. 1991  ACRS  report  on  the 
proposed  resolution  of  this  Generic 
Issue. 


1  p.m.-2p.m.:  Preparation  of  ACRS 
Reports  (Open}— The  Committee  will 
complete  preparation  of  reports 
regarding  items  considered  during  this 
meeting  and  during  previous  meetings  as 
time  and  availability  of  information 
permit. 

2  p.m.-S  p.m.:  Miscellaneous  (Open) — 
The  Committee  will  complete  discussion 
of  issues  considered  during  this  meeting 
and  administrative  matters  as 
appropriate  related  to  the  conduct  of 
Committee  business. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2. 1990  (55  FR  40249).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public  recordings 
will  be  permitted  only  during  those  open 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director.  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibiHty  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
Proprietary  Information  applicable  to 
the  matter  being  considered  (5  U.S.C. 
552b(c)(4)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  30l/492-«)49). 
between  8  a.m.  and  4:30  p.m. 


Dated:  July  23, 1991. 
John  C  Hoyie. 

Advisory,  Committee  Management  Officer. 
[FR  Doc.  91-17894  Filed  7-28-«l;  8:45  amj 

BILUNQ  CODE  7I«>-01-M 


[Docket  No.  S0-271-OLA-4,  ASLBP  Na  69- 
595-03-OLA] 

Atomic  Safety  and  Licensing  Board; 
Vermont  Yankee  Nuclear  Power  Corp., 
Vermont  Yankee  Nuclear  Power 
Station;  Construction  Period 
Recapture 

July  22, 1991. 

Notice  of  Prehearing  Cooference 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
identified  proceeding,  concerning  the 
proposed  extension  of  the  expiration 
date  of  the  Facility  Operating  License 
for  Vermont  Yankee  Nuclear  Power 
Station,  will  commence  at  9:30  ajn.  on 
Tuesday,  August  6. 1991.  at  the  U.S. 
District  Court,  Post  Office  and 
Courthouse  Building.  204  Main  Street. 
Brattleboro,  Vermont.  The  prehearing 
conference  will  continue,  to  the  extent 
necessary,  on  Wednesday.  August  7, 
1991.  The  principal  matters  to  be 
considered  at  the  conference  will  be  the 
status  of  discovery  requests  in  this 
proceeding,  oral  argimients  on  late-filed 
Contention  X,*  further  scheduling  for  the 
proceeding,  and  such  other  matters  as 
may  aid  in  the  orderly  disposition  of  the 
proceeding. 

Members  of  the  public  are  invited  to 
attend  the  conference.  However,  limited 
appearance  statements,  as  authorized 
by  10  CFR  2.715(a),  will  not  be  taken  at 
this  session  of  the  proceeding. 
Documents  related  to  this  proceeding 
are  on  file  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington,  DC  20555,  and  at  the 
Commission's  Local  Public  Document 
Room,  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301. 

It  is  so  ordered. 

Issued  at  Bethesda,  Maryland, 
this  22nd  day  of  July  1991. 

For  the  Atomic  Safety  and  Licensing  Board. 
Robert  M.  Lazo, 

Chairman,  Administrative  Judge. 
(FR  Doc.  91-17893  Filed  7-26-91;  8:45  am] 
BILUNO  CODE  S7n-«1-M 


■  On  August  23. 1980.  the  State  of  Vennont  filed  a 
"Motion  for  [.eave  to  File  Reply  to  Vennont 
Yankee'!  and  NRC  Staff*  Answer*  to  Vermont's 
Late-Filed  Contention."  The  motion  is  grantad 
provided  Uut  if  Vermont  chooaet  to  file  a  wriUen 
reply,  it  shall  be  in  the  hand*  of  the  Board  and  other 
parties  no  later  Uian  August  2, 1991. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Clearance  of  Fc 
2808 

agency:  Office  of  Personnel 

Management. 
action:  Notice. 

SUMMARY:  In  accordance  witi 
Paperwork  Reduction  Act  of : 
44,  U.S.  Code,  chapter  35),  thi 
announces  a  request  for  clear 
information  collection.  Form  I 
Designation  of  Beneficiary,  is 
by  Federal  employees  and  an 
designate  a  beneficiary  to  rec 
lump  sum  payment  due  from  1 
Service  Retirement  System  in 
of  death.  This  0MB  clearance 
submitted  for  annuitants  requ 
complete  the  form. 

Approximately  2,000  forms 
will  be  completed  per  year.  T 
requires  15  minutes  to  fill  out. 
annual  burden  is  500  hours. 

For  copies  of  this  proposal, 
Ronald  Trueworthy,  on  (703) ! 
DATES:  Comments  on  this  pro 
should  be  received  within  30 1 
days  from  the  date  of  this  puh 
ADDRESSES:  Setid  or  deliver  c 
to— 

C.  Ronald  Trueworthy,  Agenc 
Clearance  Officer,  U.S.  Offi 
Personnel  Management,  19C 

•  NW.,  CHP  500.  Washington 
and 

Joseph  Lackey,  OPM  Desk  Ofl 
Office  of  Information  and  R 
Affairs,  Office  of  Managemi 
Budget,  New  Executive  Offi 
Building  NW.,  room  3002,  V\ 
DC  20503. 

FOR  FURTHER  INFORMATION  CC 

Mary  Beth  Smith-Toomey  (202 
0623. 

U.S.  Office  of  Personnel  Managen 

Constance  Berry  Newman, 

Director. 

[FR  Doc.  91-17854  Filed  7-26-91;  f 
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POSTAL  RATE  COMMISSION 
(Docket  No.  A91-9;  Order  No.  89 

Extension,  Louisiana  71239  (. 
Dailey,  Jr.,  Petitioner);  Notice 
Order  Accepting  Appeal  and 
Establishing  Procedural  Scht 

Issued:  July  23, 1991 

Docket  Number:  A91-9 
Name  of  Affected  Post  Office: 
Extension,  Louisiana  7123 
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Dated:  July  23, 1991. 
John  C  Hoyie, 

Advisory,  Committee  Management  Officer. 
[FR  Doc.  91-17894  Filed  7-28-91;  8:45  am) 
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[Docket  No.  S0-271-OLA-4,  ASLBP  Na  89- 
595-03-OLA] 

Atomic  Safety  and  Licensing  Board; 
Vermont  Yanicee  Nuclear  Power  Corp., 
Vermont  Yankee  Nuclear  Power 
Station;  Construction  Period 
Recapture 

July  22, 1991. 

Notice  of  Prehearing  Cooference 

Notice  is  hereby  given  that  a 
prehearing  conference  in  the  above- 
identified  proceeding,  concerning  the 
proposed  extension  of  the  expiration 
date  of  the  Facility  Operating  License 
for  Vermont  Yankee  Nuclear  Power 
Station,  will  commence  at  9:30  ajn.«n 
Tuesday,  August  6, 1991,  at  the  U.S. 
District  Court,  Post  Office  and 
Courthouse  Building,  204  Main  Street, 
Brattleboro,  Vermont.  The  prehearing 
conference  will  continue,  to  the  extent 
necessary,  on  Wednesday,  August  7, 
1991.  The  principal  matters  to  be 
considered  at  the  conference  will  be  the 
status  of  discovery  requests  in  this 
proceeding,  oral  argimients  on  late-fded 
Contention  X.*  further  scheduling  for  the 
proceeding,  and  such  other  matters  as 
may  aid  in  the  orderly  disposition  of  the 
proceeding. 

Members  of  the  public  are  invited  to 
attend  the  conference.  However,  limited 
appearance  statements,  as  authorized 
by  10  CFR  2.715(a),  will  not  be  taken  at 
this  session  of  the  proceeding. 
Documents  related  to  this  proceeding 
are  on  file  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  20555,  and  at  the 
Commission's  Local  Public  Document 
Room,  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301. 

It  is  so  ordered. 

Issued  at  Bethesda,  Maryland, 
this  22nd  day  of  July  1991. 

For  the  Atomic  Safety  and  Licensing  Board. 
Robert  M.  Lazo, 

Chairman,  Administrative  fudge. 
[FR  Doc.  91-17893  Filed  7-26-91:  8:45  am) 
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■  On  August  23. 1980.  the  State  of  Vermont  filed  a 
"Motion  for  Leave  to  File  Reply  to  Vermont 
Yankee'!  and  NRC  Staff*  Answer*  to  Vermont's 
Late-Filed  Contention."  The  motion  is  granted 
provided  that  if  Vermont  chooaet  to  file  a  written 
reply,  it  shall  be  in  the  hands  of  the  Board  and  other 
parties  no  later  than  August  2, 1991. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Clearance  of  Form  SF 
2808 

aqency:  Office  of  Personnel 

Management. 
action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  clearance  of  an 
information  collection.  Form  SF  2808, 
Designation  of  Beneficiary,  is  completed 
by  Federal  employees  and  annuitants  to 
designate  a  beneficiary  to  receive  the 
lump  sum  payment  due  from  the  Civil 
Service  Retirement  System  in  the  event 
of  death.  This  OMB  clearance  is  only 
submitted  for  annuitants  required  to 
complete  the  form. 

Approximately  2,000  forms  SF  2808 
will  be  completed  per  year.  The  form 
requires  15  minutes  to  fill  out.  The 
annual  burden  is  500  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy,  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Setid  or  deliver  comments 
to— 

C.  Ronald  Trueworthy,  Agency 
Clearance  Officer.  U.S.  Office  of 
Personnel  Management,  1900.  E.  Street 

•  NW.,  CHP  500.  Washington,  DC  20415 
and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building  NW.,  room  3002,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Beth  &nith-Toomey  (202)  606- 
0623. 

U.S.  Office  of  Personnel  Management. 

Constance  Berry  Newman, 

Director. 

[FR  Doc.  91-17854  Filed  7-26-91;  8:45  am] 
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POSTAL  RATE  COMMISSION 
[Docket  No.  A91-9;  Order  No.  894] 

Extension,  Louisiana  71239  (John  L 
Dailey,  Jr.,  Petitioner);  Notice  and 
Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 

Issued:  July  23. 1991 

Docket  Number:  A91-9 
Name  of  Affected  Post  Office: 
Extension,  Louisiana  71239 


Federal  Register  /  Vol.  56,  No.  145  /  Monday.  July  29.  1991  /  Notices 


35879 


Name(s)  of  Petitioner(s):  John  L.  Dailey, 

Jr. 
Type  of  Determination:  Closing 
Date  of  Filing  of  Appeal  Papers:  July  17, 

1991 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

2.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or. 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b)(5)),  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  August  1, 1991. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charles  L.  Clapp, 

Secretary. 

Appendix 

July  17, 1991— Filing  of  Petition 

July  23, 1991— Notice  and  Order  of  Filing 

of  Appeal 
August  12, 1991— Last  day  of  filing  of 

petitions  to  intervene  (see  39  CFR 

3001.111(b)) 
August  22, 1991— Petitioners'  Participant 

Statement  or  Initial  Brief  (see  39  CFR 

3001.115(a)  and  (b)) 
September  11, 1991— Postal  Service 

Answering  Brief  (see  39  CFR 

3001.115(c)) 
September  26, 1991— Petitioners'  Reply 

Brief  should  Petitioners  choose  to  file 

one  (see  CFR  3001.115(d)) 
October  3. 1991— Deadline  for  motions 

by  any  party  requesting  oral 

argument.  The  Commission  will 

schedule  oral  argument  only  when  it 

is  a  necessary  addition  to  the  written 

filings  (see  39  CFR  3001.116) 
November  13, 1991— Expiration  of  120- 
day  decisional  schedule  (see  39  USC 

404(b)(5)). 

[FR  Doc.  91-17836  Filed  7-26-91;  8:45  am] 
BILUNO  COOE  rrto-FW-M 


IDocket  No.  A91-10;  Orttor  Na  895] 

Mount  Clemens,  Michigan  48043 
(Quinnie  Cody,  et  al..  Petitioners); 
Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 

Issued:  July  23, 1991. 

Docket  Number:  A91-10 

Name  of  Affected  Post  Office:  Mount 

Clemens,  Michigan  48043 
Name(s)  of  Petitioner{8):  Quinnie  Cody 

and  others 
Type  of  Determination:  Partial  closing 
Date  of  Filing  of  Appeal  Papers:  July  18. 

1991 
Categories  of  Issues  Apparently  Raised: 

1.  Whether  Postal  Service's  action  is 
subject  to  the  requirements  of  39 
U.S.C.  404(b). 

2.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)). 

3.  Effect  on  employees  (39  J.S.C. 
404(b)(2)(B)). 

4.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)). 

5.  Economic  savings  (39  U.S.C. 
404(b)(2)(D)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b)(5)).  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  any  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall^^^served  on  the 
petitioner.  In  a  brief  or  motion  to 
dismiss  or  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  August  2. 1991. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 
Charles  L  Clapp, 

Secretary. 

Appendix 

July  18. 1991— Filing  of  Petition 

July  23. 1991 — Notice  and  Order  of  Filing 

of  Appeal 
August  12. 1991 — Last  day  of  filing  of 

petitions  to  intervene  (see  39  CFR 

3001.111(b)) 
August  22. 1991 — Petitioner's  Participant 

Statement  or  Initial  Brief  (see  39  CFR 

3001.115  (a)  and  (b)) 
September  11, 1991— Postal  Service 

Answering  Brief  (see  39  CFR 

3001.115(c)) 
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September  30, 1991— Petitioner's  Reply 
Brief  should  Petitioners  choose  to  file 
one  (see  CFR  3001.115(d)) 

October  7, 1991— Deadline  for  motions 
by  any  party  requesting  oral 
argument.  The  Commission  will 
schedule  oral  argument  only  when  it 
is  a  necessary  addition  to  the  written 
filings  (see  39  CFR  3001.116) 

November  15, 1991— Expiration  of  120- 
day  decisional  schedule  (see  39  U.S.C. 
404(b)(5)) 

[FR  Doc.  91-17835  Filed  7-26-91;  8:45  am] 

BILLING  CODE  7710-fW-M 


POSTAL  SERVICE 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Postal  Service. 

ACTION:  Notice  of  amended  routine  use 

in  existing  system  of  records. 


SUMMARY:  The  purpose  of  this  document 
is  to  provide  information  for  public 
comment  concerning  the  Postal  Service's 
proposal  to  amend  an  existing  routine 
use  in  system  USPS  010.080,  Collecfion 
and  Delivery  Records— Rural  Carrier 
Route  Records.  An  existing  routine  use 
permits  disclosure  of  name  and  address 
information  to  local  governments  or 
planning  authorities  for  the  limited 
purpose  of  address  conversion.  This 
notice  amends  that  routine  use  to  permit 
disclosure  under  the  same  restricted 
conditions  to  agents  under  contract  to 
those  local  governments  or  planning 
authorities. 

dates:  This  proposal  will  become 
effective  without  further  notice  30  days 
from  the  date  of  this  publication  (August 
29, 1991)  unless  comments  are  received 
on  or  before  that  date  which  result  in  a 
contrary  determination. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Records  Office,  US  Postal  Service. 
475  L'Enfant  Plaza  SW  RM  8141, 
Washington,  DC  20260-5010,  or 
delivered  to  room  8141  at  the  above 
address  between  8:15  a.m.  and  4:45  p.m. 
Comments  received  also  may  be 
inspected  during  the  above  hours  in 
room  8141. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Sheriff,  Records  Office  (202)  268- 
5158. 

SUPPLEMENTARY  INFORMATION:  Privacy 
Act  system  USPS  010.080,  Collection  and 
Delivery  Records— Rural  Carrier  Route 
Records  contains  the  names  and  rural 
route  locations  of  customers  who 
receive  rural  mail  delivery  service.  As 
stated  by  the  system  description  (last 
published  at  54  FR  43661  on  October  26. 
1989).  a  use  of  the  information  is  to 


assist  government  planning  authorities 
in  converting  rural  addresses  to 
locatable  (city-style)  street  addresses. 
Local  planning  authorities  usually 
request  the  conversion  in  connection 
with  Emergency  9-1-1  implementation. 
Consistent  with  the  system  purpose, 
existing  routine  use  No.  4  permits 
disclosure  of  name  and  address 
information  to  government  planning 
authorities,  limited  to  that  necessary  to 
assign  a  locatable  street  address  to  each 
rural  route  address.  The  amended 
routine  use  No.  4  will  also  permit 
disclosure  of  the  same  limited 
information  for  the  same  limited  purpose 
to  firms  under  contract  with  the  local 
government  planning  authorities.  The 
firm  will  be  required  to  execute  a 
confidentiality  agreement  (Agreement) 
certifying  that  it  is  a  contracted  agent  of 
the  local  planning  authority  to  assist 
that  authority  in  address  conversion 
connected  with  Emergency  9-1-1 
implementation.  The  Agreement 
requires  the  contractor  to  protect  the 
confidentiality  of  address  information 
provided  and  to  use  the  information 
solely  for  the  purpose  of  Emergency  9-1- 
1  System  implementation.  Further,  the 
contractor  is  prohibited  from  copying 
address  information  received  from  the 
Postal  Service  and  must  return  all  such 
information  upon  fulfillment  of  the 
contract  or  Postal  Service  demand. 
Internal  access  must  be  limited  on  a 
need  to  know  basis  and  public 
disclosure  of  information  received  from 
the  Postal  Service  or  of  information 
resulting  from  such  information  is 
prohibited.  Under  these  conditions,  the 
proposed  amendment  should  not  impact 
the  privacy  of  individuals. 

Disclosure  under  the  amended  routine 
use  is  compatible  with  the  purpose 
statement  of  USPS  080.010,  discussed 
above. 

Accordingly,  it  is  proposed  that 
existing  routine  use  No.  4  to  system 
USPS  010.080,  Collection  and  Delivery 
Records — Rural  Carrier  Route  Records 
be  amended  as  follows: 

USPS  080.010 

SYSTEM  name: 

Collection  and  Delivery  Records — 
Rural  Carrier  Route  Records. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES. 

4.  Name  and  address  information  may 
be  disclosed  to  government  planning 
authorities,  or  firms  under  contract  with 
those  authorities,  for  the  purpose  of 
assigning  locatable  (city-style) 
addresses  to  rural  addresses,  but 


disclosure  will  be  limited  to  that 

necessary  for  address  conversion  or 

assignment. 

•        •        *        «        • 

Stanley  F.  Mires, 

Assistanl  General  Counsel,  Legislative 
Division. 

(FR  Doc.  91-17724  Filed  7-26-91;  8:45  amj 

BILLING  CODE  7710-12-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-18247;  811-3635] 

Rochester  Growth  Fund,  Inc.;  Notice  of 
Application 

July  23. 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Rochester  Growth  Fund,  Inc. 

RELEVANT  ACT  SECTIONS:  Section  8(f)  of 
the  Act. 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FlUNO  DATE:  The  application  was  filed 
on  June  10. 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  19. 1991.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant,  70  Linden  Oaks.  Rochester. 
New  York  14625. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  G.  Osterman,  Staff  Attorney, 
at  (202)  504-2524,  or  Jeremy  N. 
Rubenstein,  Assistant  Director,  at  (202) 
272-3023  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  apphcation 


may  be  obtained  for  a  fee  at  I 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
diversified  management  com] 
organized  and  existing  as  a  ci 
under  the  laws  of  the  State  ol 
On  January  21, 1983,  Applicai 
Notification  of  Registration  o; 
8A  pursuant  to  section  8(a)  ol 
Applicant  also  filed  a  registr£ 
statement  on  Form  N-IA  und 
8(b)  of  the  Act  and  under  the 
Act  of  1933  on  January  21, 19( 
registration  statement  was  de 
effective  on  April  6, 1983.  Apj 
initial  public  offering  commer 
April  6. 1983. 

2.  At  a  meeting  held  on  Julj 
Applicant's  board  of  director 
an  agreement  and  plan  of 
reorganization.  On  October  l; 
Applicant  filed  proxy  materia 
Commission  relating  to  the  pr 
reorganization.  Applicant's  si 
approved  the  reorganization  i 
meeting  held  on  November  26 

3.  On  November  27. 1990.  pi 
the  agreement  and  plan  of 
reorganization.  Applicant  trai 
substantially  all  of  its  assets  i 
liabilities  to  Rochester  Conve 
(the  "Acquiror")  in  exchange 
of  the  Acquiror's  capital  stocl 
reliance  on  rule  17a-8  of  the  7 
Applicant  distributed  such  sh 
shareholders  pro  rata.  The  trs 
Applicant's  assets  and  habilil 
exchange  for  shares  of  Acquii 
capital  stock  was  based  on  th 
net  asset  value  of  the  funds. 

4.  The  total  expenses  incun 
connection  with  the  reorganiz 
$39,900  as  of  the  date  of  the  a] 
This  amount  was  borne  by  A| 
investment  adviser,  but  up  to 
it  is  subject  to  reimbursement 
Acquiror  if  the  Acquiror  read 
aggregate  net  asset  value  equi 
$12,000,000.  as  more  fully  desc 
the  application.  As  of  the  date 
application,  the  Acquiror  had 
aggregate  net  asset  value  equi 
$6,000,000. 

5.  Applicant  has  filed  a  cert 
dissolution  with  the  New  Yorl 
Department  of  State. 

6.  As  of  the  date  of  the  appl 
Applicant  had  no  debts  or  Hal 
was  not  a  party  to  any  litigatii 
administrative  proceeding. 

7.  Applicant  is  neither  engaj 
proposes  to  engage  in  any  bus 
activities  other  than  those  nee 
the  winding  up  of  its  affairs. 


45  /Monday,  July  29,  1991  /  Notices 


Federal  Register  /  Vol.  56,  No.  145  /  Monday,  July  29,  1991  /  Notices 


35881 


t  planning  authorities 
il  addresses  to 
lie]  street  addresses, 
tthorities  usually 
rsion  in  connection 
1-1-1  implementation, 
le  system  purpose, 
se  No.  4  permits 
e  and  address 
ifemment  planning 
d  to  that  necessary  to 
!  street  address  to  each 
18.  The  amended 
will  also  permit 
lame  limited 
e  same  limited  purpose 
itract  with  the  local 
ling  authorities.  The 
ed  to  execute  a 
reement  (Agreement) 
I  a  contracted  agent  of 
authority  to  assist 
ddress  conversion 
nergency  9-1-1 
he  Agreement 
ictor  to  protect  the 
address  information 
}e  the  information 
ose  of  Emergency  9-1- 
ntation.  Further,  the 
bited  from  copying 
)n  received  from  the 
I  must  return  all  such 
Fulfillment  of  the 
Service  demand, 
ist  be  limited  on  a 
s  and  public 
mation  received  from 
or  of  information 
1  information  is 
these  conditions,  the 
ent  should  not  impact 
viduals. 

r  the  amended  routine 
with  the  purpose 
080.010,  discussed 

i  proposed  that 
B  No.  4  to  system 
ection  and  Delivery 
irrier  Route  Records 
ows: 


elivery  Records — 
J  Records. 


ORDS  MAINTAINED  IN 
^0  CATEGORIES  OF 
3SES  OF  SUCH  USES. 

ress  information  may 
ernment  planning 
3  under  contract  with 
jr  the  purpose  of 
(city-style) 
iddresses,  but 


disclosure  will  be  limited  to  that 
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•        •        »        •        • 

Stanley  F.  Mires, 

Assistant  General  Counsel,  Legislative 
Division. 

(FR  Doc.  91-17724  Filed  7-26-91:  8:45  am] 

BILLING  COOE  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-18247;  811-3635] 

Rochester  Growth  Fund,  Inc.;  Notice  of 
Application 

July  23. 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Rochester  Growth  Fund,  Inc. 

RELfVANT  ACT  SECTIONS:  Section  8(f)  of 
the  Act. 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FlUNG  DATE:  The  application  was  filed 
on  June  10, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  19. 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
addresses:  Secretary.  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant.  70  Linden  Oaks.  Rochester, 
New  York  14625. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  G.  Osterman,  Staff  Attorney, 
at  (202)  504-2524,  or  Jeremy  N. 
Rubenstein.  Assistant  Director,  at  (202) 
272-3023  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 


may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end  non- 
diversified  management  company 
organized  and  existing  as  a  corporation 
under  the  laws  of  the  State  of  New  York. 
On  January  21, 1983,  Applicant  filed  a 
Notification  of  Registration  on  Form  N- 
8A  pursuant  to  section  8(a)  of  the  Act. 
Applicant  also  filed  a  registration 
statement  on  Form  N-IA  under  section 
8(b)  of  the  Act  and  under  the  Securities 
Act  of  1933  on  January  21, 1983.  The 
registration  statement  was  declared 
effective  on  April  6, 1983.  Applicant's 
initial  public  offering  commenced  on 
April  6. 1983. 

2.  At  a  meeting  held  on  July  26, 1990, 
Applicant's  board  of  directors  approved 
an  agreement  and  plan  of 
reorganization.  On  October  12, 1990, 
Applicant  filed  proxy  materials  with  the 
Commission  relating  to  the  proposed 
reorganization.  Applicant's  shareholders 
approved  the  reorganization  at  a  special 
meeting  held  on  November  26, 1990. 

3.  On  November  27, 1990,  pursuant  to 
the  agreement  and  plan  of 
reorganization.  Applicant  transferred 
substantially  all  of  its  assets  and 
liabilities  to  Rochester  Convertible  Fund 
(the  "Acquiror")  in  exchange  for  shares 
of  the  Acquiror's  capital  stock  in 
reliance  on  rule  17a-8  of  the  Act. 
Applicant  distributed  such  shares  to  its 
shareholders  pro  rata.  The  transfer  of 
Applicant's  assets  and  Uabihties  in 
exchange  for  shares  of  Acquiror's 
capital  stock  was  based  on  the  relative 
net  asset  value  of  the  funds. 

4.  The  total  expenses  incurred  in 
connection  with  the  reorganization  were 
$39,900  as  of  the  date  of  the  application. 
This  amount  was  borne  by  Applicant's 
investment  adviser,  but  up  to  $40,000  of 
it  is  subject  to  reimbursement  by  the 
Acquiror  if  the  Acquiror  reaches  an 
aggregate  net  asset  value  equal  to 
$12,000,000,  as  more  fully  described  in 
the  application.  As  of  the  date  of  the 
application,  the  Acquiror  had  an 
aggregate  net  asset  value  equal  to 
$6,000,000. 

5.  Applicant  has  filed  a  certificate  of 
dissolution  with  the  New  York 
Department  of  State. 

6.  As  of  the  date  of  the  application, 
Applicant  had  no  debts  or  liabilities  and 
was  not  a  party  to  any  litigation  or 
administrative  proceeding. 

7.  Applicant  is  neither  engaged  in  nor 
proposes  to  engage  in  any  business 
activities  other  than  those  necessary  for 
the  winding  up  of  its  affairs. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-17924  Filed  7-2&-91:  8:45  am] 

WLUNQ  CODE  MIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  July  19. 
1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number  47646 

Date  filed:  July  15. 1991. 

Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  TC12  Reso/P  1339  dated  June 

14. 1991.  North  AtlanUc-Middle  East 

(Except  Israel),  R-1  To  R-15. 
Proposed  Effective  Date:  October  1, 

1991. 

Docket  Number  47647 

Date  filed:  July  15, 1991. 

Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject-  TC31  Reso/P  0877  dated  June  6. 
1991. 

North  America-Southwest  Pacific 

Reso  015V.  R-1. 
TC31  Reso/P  0878  dated  June  6. 1991 

North  America-Southwest  Pacific 

(except  French  Polynesia.  New 

Caledonia),  R-1  To  R-19. 
TC31  Reso/P  0878  dated  June  6, 1991 

South  America-Southwest  Pacific, 

R-20  To  R-28. 
TC31  Reso/P  0880  dated  June  6, 1991. 

North  America-French  Polynesia/ 

New  Caledonia.  R-29  To  R-39. 
Proposed  Effective  Date:  October  1/ 
January  1, 1992. 

Docket  Number  47650 

Date  filed:  July  19, 1991. 

Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  Telex  dated  July  3, 1991.  Mail 

Vote  503  (Comp-Special  Fares 

Amending  Reso). 
Proposed  Effective  Date:  August  1, 1991. 
Phyllis  T.Kaylor. 

Chief,  Documentary  Services  Division. 
[FR  Doc.  91-17871  Filed  7-28-81;  8:45  am] 

MLLma  CODE  M10-«2m 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended  July 
19, 1991 

The  follovnng  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number:  47049. 

Date  filed:  July  17, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  To  Modify 
Scope:  August  14, 1991. 

Description:  Amendment  No.  1  to  the 
Application  of  Delta  Air  Lines,  Inc., 
request  amendment  of  paragraph  IV  of 
its  initial  Application  to  request  a  new 
or  amended  certificate  of  public 
convenience  and  necessity  authorizing 
Delta  to  provide  scheduled  foreign  air 
transportation  of  persons,  property,  and 
mail  as  follows:  Between  the  terminal 
point  Atlanta,  Georgia  via  intermediate 
points  in  the  Azores  and  Lisbon. 
Portugal,  and  the  coterminal  points 
Madrid.  Barcelona,  Malaga,  and  Palma 
de  Mallorca.  Spain. 

Additionally.  Delta  requests  authority 
to  combine  the  foregoing  authority  with 
Delta's  existing  certificate  and 
exemption  authority. 
Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
(FR  Doc.  91-17872  Filed  7-28-«l:  8:45  am] 
BILLma  CODE  4t10-t>-N 


Office  of  the  Secretary 

[Order  91-7-29,  DockeU  47081  and  47082] 

Applications  of  Miami  Air  International, 
inc.,  for  Certificate  Authority 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  orders  finding  Miami  Air 
International,  Inc.,  fit,  willing,  and  able, 
and  awarding  it  certificates  of  public 
convenience  and  necessity  to  engage  in 
domestic  and  foreign  charter  air 
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transportation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
August  6, 1991. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
47081  and  47082  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
room  4107),  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington,  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (P-56,  room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington  DC 
20590,  (202)  366-2340. 

Dated:  July  22, 1991. 
Patrick  V.  Murphy, 

Deputy  Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  91-17870  Filed  7-26-91;  8:45  am] 

BIU.INO  CODE  4910-«3-M 


Federal  Aviation  Administration 

Receipt  Of  Noise  Compatibility 
Program  and  Request  for  Review;  Tri- 
City  international  Airport,  Freeiand, 
Michigan 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Tri-City  International 
Airport  under  the  provisions  of  title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
(hereinafter  referred  to  as  "the  Act") 
and  14  CFR  part  150  by  the  Tri-City 
Airport  Commission.  This  program  was 
submitted  subsequent  to  a 
determination  by  FAA  that  associated 
noise  exposure  maps  submitted  under  14 
CFR  part  150  for  Tri-City  International 
Airport  were  in  compliance  with 
applicable  requirements  effective 
December  13, 1989.  The  proposed  noise 
compatibility  program  will  be  approved 
or  disapproved  on  or  before  December 
30, 1991. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  start  of  its  review  of  the 
associated  noise  compatibility  program 
is  July  3. 1991.  The  public  comment 
period  ends  September  01, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Ernest  P.  Gubry,  Federal  Aviation 
Administration,  Great  Lakes  Region, 


Detroit  Airports  District  Office,  DET- 
ADO-650.5.  East,  Willow  Run  Airport, 
8820  Beck  Road,  Belleville,  Michigan 
48111  (313)  487-7280.  Comments  on  the 
proposed  noise  compatibility  program 
should  also  be  submitted  to  the  above 
office. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  the  Tri-City 
International  Airport  which  will  be 
approved  or  disapproved  on  or  before 
December  30, 1991.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and  comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  title  I  of  the  Act,  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Tri-City 
International  Airport,  effective  on  July  3, 
1991.  It  was  requested  that  the  FAA 
review  this  material  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibiUty 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  completed 
on  or  before  December  30, 1991. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  S  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 


the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  Great 
Lakes  Region,  2300  East  Devon  Avenue, 
room  269,  Des  Plaines,  Illinois  60018. 

Federal  Aviation  Administration,  Detroit 
Airports  District  Office,  East,  Willow  Run 
Airport,  8820  Beck  Road,  Belleville, 
Michigan  48111. 

Tri-City  Airport  Commission,  Tri-City 
International  Airport,  8500  Garfield  Road, 
P.O.  Box  P,  Freeiand,  Michigan  46623. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Belleville,  Michigan,  July  3, 1991. 
Peter  A.  Sorini, 

Manager,  Detroit  Airports  District  Office, 

Great  Lakes  Region. 

(FR  Doc.  91-17878  Filed  7-26-91:  8:45  am] 

BILUNQ  CODE  4*1»-194l 


Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review; 
University  of  Illinois— Wlllard  Airport, 
Champaign-Urbana,  Illinois 

agency:  Federal  Aviation 
Administration.  DOT. 

action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  University  of  Illinois — 
Willard  Airport  under  the  provisions  of 
title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
(hereinafter  referred  to  as  "the  Act") 
and  14  CFR  part  150  by  the  University  of 
Illinois.  This  program  was  submitted 
subsequent  to  a  determination  by  FAA 
that  associated  noise  exposure  maps 
submitted  under  14  CFR  part  150  for 
University  of  Illinois— Willard  Airport 
were  in  compliance  with  applicable 
requirements  effective  September  5, 
1989.  The  proposed  noise  compatibility 
program  will  be  approved  or 
disapproved  on  or  before  January  6, 
1992. 

EFFECTIVE  DATE:  The  effective  dale  of 
the  FAA's  start  of  its  review  of  the 
associated  noise  compatibility  program 
is  July  9. 1991.  The  public  comment 
period  ends  September  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  R.  Mork,  Federal  Aviation 
Administration,  Great  Lakes  Region, 
Chicago  Airports  District  Office,  CHI- 
ADO-630.5.  2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  60018  (312)  694- 
7522.  Comments  on  the  proposed  noise 


compatibility  program  should  al 
submitted  to  the  above  office. 

SUPPLEMENTARY  INFORMATION: ' 

notice  announced  that  the  FAA 
reviewing  a  proposed  noise 
compatibility  program  for  that 
University  of  Illinois — Willard  i 
which  will  be  approved  or  disa] 
on  or  before  January  6, 1992.  Th 
also  announces  the  availability 
program  for  public  review  and  < 

An  airport  operator  who  has 
submitted  noise  exposure  maps 
found  by  FAA  to  be  in  compliai 
the  requirements  of  Federal  Avi 
Regulations  (FAR)  part  150,  pro 
pursuant  to  tide  I  of  the  Act,  me 
a  noise  compatibility  program  f 
approval  which  sets  forth  the  m 
the  operator  has  taken  or  propo 
the  reduction  of  existing  noncoi 
uses  and  for  the  prevention  of  tl 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  formally  receivi 
noise  compatibility  program  for 
University  of  Illinois — Willard  i 
effective  on  July  9, 1991.  It  was 
requested  that  the  FAA  review 
material  and  that  the  noise  miti 
measure,  to  be  implemented  joi; 
the  airport  and  surrounding 
communities,  be  approved  as  a 
compatibility  program  under  se 
104(b)  of  the  Act.  Preliminary  re 
the  submitted  material  indicate 
conforms  to  the  requirements  fc 
submittal  of  noise  compatibility 
programs,  but  that  further  revie 
necessary  prior  to  approval  or 
disapproval  of  the  program.  Th« 
review  period,  limited  by  law  tt 
maximum  of  180  days,  will  be  c 
on  or  before  January  6, 1992. 

The  FAA's  detailed  evaluatio 
conducted  under  the  provisions 
CFR  part  150,  §  150.33.  The  prin 
considerations  in  the  evaluatioi 
are  whether  the  proposed  meas 
reduce  the  level  of  aviation  safe 
create  an  undue  burden  on  intei 
foreign  commerce,  or  be  reason 
consistent  with  obtaining  the  gc 
reducing  existing  noncompatibl 
uses  and  preventing  the  introdu 
additional  noncompatible  land 

Interested  persons  are  invitee 
comment  on  the  proposed  progr 
specific  reference  to  these  facto 
comments,  other  than  those  pro 
addressed  to  local  land  use  autl 
will  be  considered  by  the  FAA  l 
extent  practicable.  Copies  of  thi 
exposure  maps,  the  FAA's  evali 
the  maps,  and  the  proposed  noi 
compatibility  program  are  avail 
examination  at  the  following  lot 
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the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  Great 
Lakes  Region,  2300  East  Devon  Avenue, 
room  269,  Des  Plaines,  Illinois  60018. 

Federal  Aviation  Administration,  Detroit 
Airports  District  Office.  East,  Willow  Run 
Airport,  8820  Beck  Road,  Belleville, 
Michigan  48111. 

Tri-City  Airport  Commission,  Tri-City 
International  Airport,  8500  Garfield  Road, 
P.O.  Box  P,  Freeiand,  Michigan  48623. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Belleville,  Michigan,  July  3, 1991. 
Peter  A.  Sorini. 

Manager,  Detroit  Airports  District  Office, 

Great  Lakes  Region. 

(FR  Doc.  91-17878  Filed  7-26-fll:  8:45  am) 

BILUNO  CODE  4*1»-13-M 


Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review; 
University  of  Illinois— Wiilard  Airport, 
Champaign-Urbana,  Illinois 

agency:  Federal  Aviation 
Administration.  DOT. 

action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  University  of  Illinois — 
Wiilard  Airport  under  the  provisions  of 
title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
(hereinafter  referred  to  as  "the  Act") 
and  14  CFR  part  150  by  the  University  of 
Illinois.  This  program  was  submitted 
subsequent  to  a  determination  by  FAA 
that  associated  noise  exposure  maps 
submitted  under  14  CFR  part  150  for 
University  of  Illinois— Wiilard  Airport 
were  in  compliance  with  applicable 
requirements  effective  September  5, 
1989.  The  proposed  noise  compatibility 
program  will  be  approved  or 
disapproved  on  or  before  January  6. 
1992. 

EFFECTIVE  DATE:  The  effective  dale  of 
the  FAA's  start  of  its  review  of  the 
associated  noise  compatibility  program 
is  July  9. 1991.  The  public  comment 
period  ends  September  9. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  R.  Mork,  Federal  Aviation 
Administration.  Great  Lakes  Region. 
Chicago  Airports  District  Office.  CHI- 
ADO-630.5.  2300  East  Devon  Avenue. 
Des  Plaines,  Illinois  60018  (312)  694- 
7522.  Comments  on  the  proposed  noise 


compatibility  program  should  also  be 
submitted  to  the  above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announced  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that 
University  of  Illinois — Wiilard  Airport 
which  will  be  approved  or  disapproved 
on  or  before  January  6, 1992.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and  comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (PAR)  part  150.  promulgated 
pursuant  to  title  I  of  the  Act,  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
University  of  Illinois — Wiilard  Airport, 
effective  on  July  9, 1991.  It  was 
requested  that  the  FAA  review  this 
material  and  that  the  noise  mitigation 
measure,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  fiulher  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  completed 
on  or  before  January  6, 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  %  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 


Federal  Aviation  Administration,  800 

Independence  Avenue  SW.,  room  617, 

Washington.  DC  20591. 
Federal  Aviation  Administration,  Great 

Lakes  Region,  Airports  Division.  2300  East 

Devon  Avenue,  room  289,  Des  Plaines, 

Illinois  60018. 
Federal  Aviation  Administration,  Chicago 

Airports  District  Office.  2300  East  Devon 

Avenue,  room  260,  Det  Plaines,  Illinois 

60018. 
Office  of  Airport  Manager,  University  of 

Illinois — Wiilard  Airport,  Savoy,  Illinois 

61874. 
Division  of  Aeronautics,  Illinois  Department 

of  Transportation.  Capital  Airport, 

Springfield,  Illinois  62706. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  further  INFORMATION 
CONTACT. 

Issued  in  Des  Plaines,  Illinois,  July  9, 1991. 
Louis  H.  Yates, 

Manager,  Chicago  Airports  District  Office, 
Great  Lakes  Region. 
(FR  Doc.  91-17877  Filed  7-26-01;  8:45  am) 

HLLINO  CODE  4S10-1S-M 


Receipt  of  Noise  Compatibility 
Program/Revised  5-year  Noise 
Exposure  Map  and  Request  for 
Review;  Bloomlngton-Normal  Airport, 
Illinois 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  aimounces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  (NCP)  and 
revised  5-year  noise  exposure  map 
(NEM)  that  was  submitted  for 
Bloomington-Normal  Airport  under  the 
provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  (hereinafter  referred  to 
as  "the  Act")  and  14  CFR  part  150  by  the 
Bloomington-Normal  Airport  Authority. 
This  program  and  revised  NEM  were 
submitted  subsequent  to  a 
determination  by  FAA  that  associated 
noise  exposure  maps  submitted  under  14 
CFR  part  150  for  Bloomington-Normal 
Airport  were  in  compliance  with 
applicable  requirements  effective 
August  6, 1990.  The  proposed  noise 
compatibility  program  will  be  approved 
or  disapproved  on  or  before  January  6, 
1992.  The  revised  5-year  noise  exposure 
map  will  be  accepted/rejected  at  the 
same  time. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  start  of  its  review  of  the 
associated  noise  compatibility  program 
is  July  9, 1991.  The  public  comment 
period  ends  September  9, 1991. 


FOR  further  information  CONTACT. 

Jerry  R.  Mork,  Federal  Aviation 
Administration,  Great  Lakes  Region, 
Chicago  Airports  District  Office,  CHI- 
ADO-e30.5,  2300  East  Devon  Avenue, 
room  258,  Des  Plaines,  Illinois  60016 
(312)  694-7522.  Comments  on  the 
proposed  noise  compatibility  program 
and  revised  5-year  noise  exposure  map 
should  also  be  submitted  to  the  above 
office. 

supplementary  information:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  and  revised  5- 
year  noise  exposure  map  for  . 

Bloomington-Normal  Airport.  The 
former  will  be  approved  or  disapproved 
on  or  before  January  6. 1992.  This  notice 
also  announces  the  availability  of  this 
program  and  revised  map  for  public 
review  and  comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150.  promulgated 
pursuant  to  title  I  of  the  Act.  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  . 
Bloomington-Normal  Airport,  effective 
on  July  9. 1991.  It  was  requested  that  the 
FAA  review  this  material  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  January  6, 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
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specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  proyam  are  available  for 
examiiiabon  at  the  following  locations: 

Federal  Aviation  Administration,  flOO 

Independence  Avenue  SW..  room  617, 

Washingtoa  DC  20591. 
Federal  Aviation  Administration,  Great 

Lakes  Region,  Airports  Division,  2300  East 

Devon  Avenue,  room  2S9,  Des  Plaines, 

Illinois  flOOlS 
Federal  Aviation  Administration,  Chicago 

Airports  District  Office,  2300  East  Devon 

Avenue,  room  258,  Des  Plaines,  Illinois 

OOOU. 
Bloomington-Normal  Airport  Authority, 

Bloomington-Normal  Airport,  RJl.  1.  Box 

26,  Bloomington.  Illinois  61704. 
Division  of  Aeronautics,  Illinois  Department 

of  Transportation,  Capital  Airport 

Springfield,  Illinois  8270R 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  for  fuiither  information 

CONTACT. 

Issued  in  Des  Raines,  Illinois,  )uly  9, 19B1. 
Louis  H.  YatM, 

Manager.  Chicago  Airports  District  Office. 
Great  Lakes  Region. 

(FR  Doc.  91-17876  Filed  7-28-91;  8:45  am] 
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NatkXMl  Hig»iway  Traffic  Safety 
AdminMration 

[Docket  No.  91-03;  Notice  2] 

Passenger  Automobile  Average  Fuel 
Economy  Standards;  Denial  of 
Petitions  for  Exemption  From  Low 
Volume  Manufacturers 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACnON:  Denial  of  petitions  for  low 
volume  exemption  from  average  fuel 
economy  startdards. 


8UMMANY:  This  notice  denies  petitions 
filed  by  three  companies.  ASC.  Ina. 
PAS.  Inc..  and  Shelby  Automobiles,  Inc., 
each  requesting  low  volume  exemption 
from  the  generally  applicable  passenger 
automobile  average  fuel  economy 
standards,  and  seeking  establishment  of 
altemabve  standards  for  each  model 
year  for  which  they  seek  exemption.  The 
passenger  automobiles  manufactured  by 
ASC,  PAS  and  Shelby  each  have  two 
manufacturers,  a  major,  i.e.,  high  vohirae 
manufacturer.  General  Motors  (GM)  or 
Chrysler,  as  well  as  a  low  volume 
manufacturer.  Moreover,  the  passenger 
automobiles  at  issue  are  essentially  high 


performance  versions  of  GM  or  Chrysler 
cars,  and  are  sold  through  GM  or 
Chrysler  dealers.  NHTSA  has  concluded 
that  it  would  be  inconsistent  with  the 
statutory  scheme  to  exempt  the  three 
petitioners  from  the  generally  applicable 
average  fuel  economy  standards. 
Comments  on  a  proposed  decision  to 
deny  the  petitions  were  requested  in  a 
notice  published  in  the  Federal  Register 
(56  FR  3137)  on  January  2a  1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Stephen  P.  Wood,  Assistant  Chief 
Counsel  for  Rulemaking,  room  5219, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Telephone  (202) 
386-2992. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Provisions 

In  December  1975,  Congress  enacted 
the  Energy  Policy  and  Conservation  Act 
(EPCA)  in  response  to  the  energy  crisis 
created  by  the  oil  embargo  of  1973-1974, 
and  to  the  level  of  oil  imports.  Congress 
included  a  provision  in  that  Act 
establishing  an  automobile  fuel 
economy  regulatory  program  under 
which  standards  are  established  for  the 
corporate  average  fuel  economy  (CAFE) 
of  the  annual  production  fleets  of 
passenger  automobiles  and  light  trucks. 
Responsibility  for  the  automotive  fuel 
economy  program  was  delegated  by  the 
Secretary  of  Transportation  to  the 
Administrator  of  NHTSA. 

Compliance  with  CAFE  standards  is 
determined  by  averaging  the  fuel 
economy  ratings  of  the  various  models 
produced  by  each  manufacturer, 
enabling  them  to  produce  vehicles  with 
fuel  economy  below  the  level  of  the 
standard.  The  standards  for  passenger 
automobiles  for  MYs  1987-1990  were:  26 
miles  per  gallon  (mpg)  for  MYs  1987  and 
1968:  26.5  mpg  for  MY  1989,  and  27.5  mpg 
for  MY  199Q. 

Section  502(c)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  ("the 
Cost  Savings  Act"),  15  U.S.C.  2002(c), 
provides  that  certain  manufacturers  of 
passenger  automobiles  (referred  to  here 
as  "low  volume  manufactxirers'T  may  be 
exempted  from  the  generally  applicable 
corporate  average  fuel  economy 
("CAFE")  standards  for  passenger 
automobiles  if  those  standards  are  more 
stringent  than  the  maximimi  feasible 
average  fuel  economy  for  the 
manufacturer  and  if  NHTSA  establishes 
an  alternative  standard  for  the 
manufacturer  at  its  maximum  feasible 
level.  Under  the  Cor  t  Saving*  Act,  a  low 
volume  manufacturer  is  one  that 
manufactures  (whether  or  not  in  the 
United  States)  fewer  than  10,000 
passenger  automobiles  in  the  model 


year  (MY)  for  which  the  exemption  is 
sought  and  in  the  second  model  year 
preceding  that  model  year.  In 
determining  maximum  feasible  average 
fuel  economy,  the  agency  is  required  by 
section  502(e)  of  the  Cost  Savings  Act  to 
consider: 
{\\  Technological  feasibility; 

(2)  Economic  practicability; 

(3)  The  effect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy;  and 

(4)  The  need  of  the  nation  to  conserve 
energy. 

Petitions 

By  separate  petitions.  ASC  PAS,  and 
Shelby  requested  low  volume 
exemptions  from  the  generally 
applicable  CAFE  standards  and  the 
establishment  of  alternate  standards  for 
specific  model  years.  ASC  petitioned 
NHTSA  for  an  alternate  fuel  economy 
standard  for  its  passenger  automobiles 
for  MYs  1989  and  1990.  seeking  an 
alternate  standard  of  22.5  mpg  for  MY 
1989  and  an  alternate  standard  of  23.0 
for  MY  1990.  ASC  stated  that  it  had 
entered  into  an  arrangement  for 
development  and  production  of  a  Ihnited 
number  of  special  high  performance 
passenger  automobiles  based  upon  an 
incomplete  automobile  to  be  obtained 
from  General  Motors  (GM).  The 
automobiles  were  subsequently 
identified  as  the  Pontiac  Grand  Prix  STE 
Turbo  and  Tnrbo  Grand  Prix.  PAS 
requested  an  exemption  horn  the 
generally  applicable  fuel  economy 
standard  for  MY  1909  but  did  not 
request  a  specific  figure  as  an  alternate 
standard.  PAS  requested  the  exemption 
for  a  "special  production  package"  of 
the  Pontiac  Firebird  Trans  Am  to 
commemorate  its  twentieth  anniversary. 
Shelby  petitioned  the  agency  for  an 
exemption  from  the  generally  applicable 
average  fuel  economy  standards  for 
passenger  automobiles  to  be 
manufactured  by  Shelby  in  MYs  1987. 
1988  and  1989.  For  MY  1967,  Shelby 
requested  an  alternate  standard  of  24.7 
mpg,  and  for  MY  1989,  Shelby  requested 
an  alternate  standard  of  20.5  mpg. 
Because  it  manufactured  no  passenger 
automobiles  in  MY  1988,  Shelby 
subsequently  withdrew  its  petition  for 
MY  1988.  Shelby's  petition  covered  its 
versions  of  the  Chiysler  GLHS/Charger, 
CSX/Shadow,  and  Lancer  and  Daytona. 

Issues  Raised  by  Petitions 

The  passenger  automobiles* 
manufactured  by  ACS,  PAS  and  Shelby 
each  have  more  than  one  manufacturer: 
A  major  manufacturer  (either  GM  or 
Chrysler)  and  a  low  vokune 
manufacturer.  Moreover,  the  passenger 
automobiles  at  issue  are  essentially  hiffh 


performance  versions  of  GV 
cars,  and  are  sold  through  C 
Chrysler  dealers.  These  fact 
overall  relationships  betwec 
petitioners  and  GM  or  Chryi 
the  following  issues: 

(1)  Since  there  is  more  tha 
manufacturer  of  the  vehicle! 
is  the  low  volume  manufacti 
major  manufacturer  conside 
manufacturer  for  CAFE  purj 
GM  or  Chrysler  is  considere 
manufacturer,  the  vehicles  v 
placed  in  those  companies'  i 
than  the  fleets  of  ASC,  PAS 
Shelby.) 

(2)  To  the  extent  that  the  1 
manufacturer  can  be  consid* 
manufactiu^r  for  CAFE  purp 
low  volume  manufacturer  in 
relationship  with  the  major 
manufacturer?  (Under  sectic 
the  Cost  Savings  Act,  the  au 
produced  by  all  manufactur( 
control  relationship  are  com 
manufactured  by  the  same 
manufacturer.  Thus,  if  the  lo 
manufacturer  is  controlled  b 
Chrysler,  the  major  manufac 
vehicles  would  be  added  to 
low  volume  manufacturer  fo 
of  determining  the  petitionei 
satisfaction  of  the  productio 
criterion  for  eligibility  for  a  1 
exemption.  Combining  these 
would  make  ASC,  PAS  and/ 
ineligible  for  a  low  volume  e 

(3)  Assuming  that  the  low 
manufacturer  can  be  consid( 
manufacturer  for  CAFE  purp 
not  controlled  by  GM  or  Chr 
it  be  appropriate  under  the  8 
NHTSA  to  grant  a  low  volur 
exemption  given  the  signific 
involvement  by  GM  and  Chi 
manufacture  of  the  passenge 
issue  and  the  nature  of  the 
manufacturing  operations  pe 
the  petitioners? 

In  February  1990.  NHTSA 
to  each  of  the  petitioners,  as 
GM  and  Chrysler,  requestinf 
information  to  assist  the  age 
analyzing  the  issues.  Each  o! 
companies  provided  a  respo 
NHTSA's  letters. 

Notice  Proposing  To  Deny  P 

On  January  26, 1991,  NHT 
published  in  the  Federal  Reg 
3137)  a  proposed  decision  to 
petitions  submitted  by  ASC, 
Shelby.  Public  comment  was 
the  proposed  decision. 

The  agency  discussed  eaci 
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first  issue,  whether  the  low  \ 
manufacturer  or  the  major  m 
should  be  considered  the  ma 
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year  (MY)  for  which  the  exemption  is 
sought  and  in  the  second  mode!  year 
preceding  that  model  year.  In 
determining  maximum  feasible  average 
fuel  economy,  the  agency  is  required  by 
section  502(e)  of  the  Cost  Savings  Act  to 
consider: 
Jl)  Technological  feasibility; 

(2)  Economic  practicability; 

(3)  The  effect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy;  and 

(4)  The  need  of  the  nation  to  conserve 
energy. 

FetUiom 

By  separate  petitions,  ASC  PAS,  and 
Shelby  requested  low  volume 
exemptions  from  the  generally 
applicable  CAFE  standards  and  the 
establishment  of  alternate  standards  for 
specific  model  years.  ASC  petitioned 
NHTSA  for  an  alternate  fuel  economy 
standard  for  its  passenger  automobiles 
for  MYs  1989  and  1990.  seeking  an 
alternate  standard  of  22.5  mpg  for  MY 
1989  and  an  alternate  standard  of  23.0 
for  MY  1990.  ASC  stated  that  it  had 
entered  into  an  arrangement  for 
development  and  production  of  a  limited 
number  of  special  high  performance 
passenger  automobiles  based  upon  an 
incomplete  automobile  to  be  obtained 
from  General  Motors  (GM).  The 
automobiles  were  subsequently 
identified  as  the  Pontiac  Grand  Prix  STE 
Turbo  and  Tnrbo  Grand  Prix.  PAS 
requested  an  exemption  from  the 
generally  applicable  fuel  economy 
standard  for  MY  1909  but  did  not 
request  a  specific  figure  as  an  alternate 
standard.  PAS  requested  the  exemption 
for  a  "special  production  package"  of 
the  Pontiac  Firebird  Trans  Am  to 
commemorate  its  twentieth  anniversary. 
Shelby  petitioned  the  agency  for  an 
exemption  from  the  generally  applicable 
average  fuel  economy  standards  for 
passenger  automobiles  to  be 
manufactured  by  Shelby  in  MYs  1987, 
1988  and  1989.  For  MY  1967,  Shelby 
requested  an  alternate  standard  of  24.7 
mpg,  and  for  MY  1989,  Shelby  requested 
an  alternate  standard  of  20.5  mpg. 
Because  it  manufactured  no  passenger 
automobiles  in  MY  1988,  Shelby 
subsequently  withdrew  its  petition  for 
MY  1988.  Shelby's  petition  covered  its 
versions  of  the  Chiysler  GLHS/Charger, 
CSX/Shadow,  and  Lancer  and  Daytona. 

Issues  Raised  by  Petitions 

The  passenger  automobiles' 
manufactured  by  ACS.  PAS  and  Shelby 
each  have  mote  than  one  manufact^aer 
A  major  manufacturer  (either  GM  or 
Chrysler)  and  a  low  vokunc 
manufacturer.  Moreot^er,  the  passenger 
automobiles  at  issne  are  essentially  high 


performance  versions  of  GM  or  Chrysler 
cars,  and  are  sold  through  GM  or 
Chrysler  dealers.  These  facts,  and  the 
overall  relationships  between  the 
petitioners  and  GM  or  Chrysler,  raise 
the  following  issues: 

(1)  Since  there  is  more  than  one 
manufacturer  of  the  vehicles  in  question, 
is  the  low  volume  manufacturer  or  the 
major  manufacturer  considered  the 
manufacturer  for  CAFE  purposes?  (If 
GM  or  Chrysler  is  considered  to  be  the 
manufacturer,  the  vehicles  would  be 
placed  in  those  companies'  fleets  rather 
than  the  fleets  of  ASC,  PAS  and/or 
Shelby.) 

(2)  To  the  extent  that  the  low  volume 
manufacturer  can  be  considered  the 
manufacturer  for  CAFE  purposes,  is  the 
low  volume  manufacturer  in  a  control 
relationship  with  the  major 
manufacturer?  (Under  section  503(c)  of 
the  Cost  Savings  Act,  the  automobiles 
produced  by  all  manufacturers  within  a 
control  relationship  are  considered  to  be 
manufactured  by  the  same 
manufacturer.  Thus,  if  the  low  volume 
manufacturer  is  controlled  by  GM  or 
Chrysler,  the  major  manufacturer's 
vehicles  would  be  added  to  those  of  the 
low  volume  manufacturer  for  purposes 
of  determining  the  petitioners' 
satisfaction  of  the  production  volume 
criterion  for  eligibility  for  a  low  volume 
exemption.  Combining  these  fleets 
would  make  ASC,  PAS  and/or  Shelby 
ineligible  for  a  low  volume  exemption.) 

(3)  Assuming  that  the  low  volume 
manufacturer  can  be  considered  the 
manufacturer  for  CAFE  purposes  and  is 
not  controlled  by  GM  or  Chrysler,  would 
it  be  appropriate  under  the  statute  for 
NHTSA  to  grant  a  low  volume 
exemption  given  the  significant 
involvement  by  GM  and  Chrysler  in  the 
manufacture  of  the  passenger  cars  at 
issue  and  the  nature  of  the 
manufacturing  operations  performed  by 
the  petitioners? 

In  February  1990,  NHTSA  sent  letters 
to  each  of  the  petitioners,  as  well  as  to 
GM  and  Chrysler,  requesting  additional 
information  to  assist  the  agency  in 
analyzing  the  issues.  Each  of  the  . 
companies  provided  a  response  to 
NHTSA's  letters. 

Notice  Proposing  To  Deny  Petitions 

On  January  28, 1991,  NHTSA 
published  in  the  Federal  Register  (56  FR 
3137)  a  proposed  decision  to  deny  the 
petitions  submitted  by  ASC,  PAS  and 
Shelby.  Public  comment  was  sought  on 
the  proposed  decision. 

The  agency  discussed  each  of  the 
issues  cited  above.  In  addressing  the 
first  issue,  whether  the  low  volume 
manufacturer  or  the  major  manufacturer 
should  be  considered  the  manufacturer 
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for  CAFE  purposes,  NHTSA  considered 
whether  49  CFR  part  529  applies  to  any 
of  the  manufacturing  arrangements  of 
the  petitioners.  NHTSA  concluded  that 
it  does  not.  Since  part  529  does  not 
cover  the  manufacturing  arrangements 
of  Chrysler/Shelby,  GM/ASC,  or  GM/ 
PAS,  the  agency  concluded  that  the 
manufacturers  can,  under  a  past  agency 
interpretation  letter,  determine  by 
agreement  which  of  them  will  count  a 
vehicle  as  its  own. 

In  addressing  the  second  issue, 
whether  any  of  the  low  volume 
manufacturers  are  in  a  control 
relationship  with  a  major  manufacturer, 
the  agency  concluded  there  is  no  such 
relationship  between  the  petitioners  and 
GM  or  Chrysler.  NHTSA  cited  the  fact 
that  there  are  no  ownership  interests 
between  the  companies,  and  the 
relationships  between  the  companies 
appear  to  be  based  on  arms-length 
business  agreements.  In  the  absence  of 
special  other  circumstances 
demonstrating  control,  NHTSA  did  not 
believe  that  the  relationships  between 
the  companies  indicate  control. 

The  third  issue  addressed  by  the 
agency  was  whether  it  would  be 
appropriate  under  the  statute  for 
NHTSA  to  grant  a  low  volume 
exemption  given  the  significant 
involvement  by  GM  and  Chrysler  in  the 
manufacture  of  the  passenger  cars  at 
issue  and  the  nature  of  the 
manufacturing  operations  performed  by 
the  petitioners.  NHTSA  noted  that 
section  502(c]  authorizes  but  does  not 
require  the  agency  to  exempt  a  low 
volume  manufacturer  of  passenger 
automobiles  from  the  generally 
applicable  average  fuel  economy 
standards  for  passenger  automobiles  if 
those  standards  are  more  stringent  than 
the  maximum  feasible  average  fuel 
economy  for  that  manufacturer  and  if 
the  agency  establishes  an  alternate 
standard  for  the  manufacturer  at  its 
maximum  level.  Title  V  does  not  provide 
any  explicit  guidance  to  the  agency  for 
exercising  its  discretion.  However, 
NHTSA  is  guided  by  the  Administrative 
Procedure  Act,  which  provides  that 
agency  actions  must  not  be  arbitrary, 
capricious,  an  abuse  of  discretion  or 
otherwise  contrary  to  law. 

NHTSA  stated  that,  in  deciding 
whether  to  exercise  its  discretion,  it 
believes  it  should  consider  both  the 
statutory  scheme  as  a  whole  and  the 
special  provision  for  low  volume 
exemptions.  The  agency  tentatively 
concluded  that  it  would  be  inconsistent 
with  the  statutory  scheme  to  exempt  the 
three  petitioners  from  the  generally 
applicable  average  fuel  economy 
standards.  There  were  two  primary 


reasons  for  this  tentative  conclusion, 
which  are  discussed  below. 

First,  granting  the  petitions  would 
establish  a  precedent  by  which  major 
manufacturers  could  easily  transfer 
significant  numbers  of  low  fuel  economy 
vehicles  out  of  their  fleets  and  into  fleets 
exempt  from  the  industrywide  CAFE 
standard.  This  would  disturb  the 
statutory  scheme  adopted  by  Congress. 

The  agency  noted  that  the  passenger 
cars  at  issue  are  essentially  high 
performance  versions  of  GM  or  Chrysler 
cars.  As  indicated  above,  ASC,  under  its 
arrangement  with  GM,  used  a  GM 
incomplete  vehicle  to  produce  the  1989/ 
1990  Turbo  Grand  Prix  and  1990  Grand 
Prix  STE  Turbo.  The  vehicles  were  then 
sold  through  Pontiac  dealers.  PAS,  under 
its  arrangement  with  GM,  used  a  GM 
incomplete  vehicle  to  produce  the  1989 
20th  Anniversary  Trans  Am.  Shelby, 
under  its  arrangement  with  Chrysler, 
modified  complete  Chrysler  vehicles  to 
produce  special  versions  of  several 
Chrysler  products.  The  vehicles  were 
then  sold  through  Dodge  dealers 
selected  by  Shelby. 

The  agency  stated  that  in  terms  of 
effect,  the  relationships  between  GM 
and  Chrysler  and  the  petitioners  are  not 
significantly  different  than  if  GM  and 
Chrysler  contracted  out  selected 
powertrain  work  to  other  companies. 
The  result  is  that  the  major 
manufacturers  can  sell,  through  their 
dealers,  high  performance  versions  of 
selected  GM  and  Chrysler  models.  The 
fact  that  the  sale  may  be  indirect,  in  the 
sense  that  the  low  volume  manufacturer 
may  be  an  intervening  purchaser,  does 
not  alter  the  basic  effect. 

If  NHTSA  granted  the  petitions,  the 
major  manufacturers  might  be 
encouraged  to  adopt  similar 
relationships  with  other  companies,  for 
the  purpose  of  transferring  low  fuel 
economy  vehicles  out  of  their  fleets  and 
into  fleets  exempt  from  the  industrywide 
CAFE  standard.  This  would  disturb  the 
statutory  scheme.  In  establishing  a 
program  of  average  fuel  economy 
standards.  Congress  intended  to  permit 
manufacturers  to  produce  vehicles  with 
fuel  economy  below  the  level  of  the 
standard,  but  only  if  they  produce 
sufficient  numbers  of  vehicles  with  fuel 
economy  above  the  level  of  the  standard 
to  enable  them  to  meet  the  standard.  If 
manufacturers  could  transfer  low  fuel 
economy  vehicles  out  of  their  fleets  and 
into  fleets  exempt  from  the  industrj-wide 
standard,  they  would  have  less 
incentive  to  produce  vehicles  with  fuel 
economy  above  the  level  of  the 
standard. 

Although  NHTSA  does  not  beheve 
that  this  consideration  was  one  of  the 
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motivations  underlying  GM's  and 
Chrysler's  arrangements  with  the 
petitioifen,  the  agency  most  carefully 
consider  the  potential  practical  effects 
of  the  precedents  that  are  established  by 
iti  actions. 

The  agency  noted  that  its  primary 
concern  is  not  whether  a  major 
manufacturer  or  a  low  volume 
manufacturer  takes  responsibility  under 
the  CAFE  standards  for  vehicles  they 
manufacture  but  instead  whether  a 
major  manufacturer's  vehicles  are 
placed  in  a  fleet  exempt  from  the 
industrywide  CAFE  standard.  NHTSA 
stated  tha*  it  continues  to  believe  that 
since  pari  529  does  not  cover  the 
manufacturing  arrangements  of 
Chrysler/Shelby,  GM/ASC,  or  GM/PAa 
the  manufacturers  can  determine  by 
agreement  which  of  them  will  count  a 
vehicle  as  its  own.  If  the  low  volume 
manufactiirer  decides  to  take  CAFE 
responsibility,  however,  the  agency 
tentatively  concluded  that  it  would  be 
inappropriate  to  ^ant  that  company  a 
low  volume  exemptioa. 

As  the  second  reason  for  its  tnitative 
conclusion,  NHTSA  stated  that  it  did  not 
believe  that  Congress  intended  low 
volume  exemptions  to  be  available  to 
manufacturers  whose  primary 
manufacturing  operations  do  not  involve 
changing  the  basic  nature  of  major 
maniifacturers'  cars.  NIftSA  noted  that 
the  primary  manufacturing  operations 
engaged  in  by  ASC  PAS  and  Shelby 
consisted  of  "boostii^"  the  performance 
of  major  manufacturers'  cars. 

The  agency  states  its  belief  that 
Congress,  in  establishing  the  low  volume 
exemption  procedures,  had  in  mind 
manufacturers  which  produce  their  own 
special  vehicle  types,  as  opposed  to 
companies  which  primarily  "boost"  the 
performance  or  otherwise  modify  a 
major  manufacturer's  vehicles,  without 
changing  its  basic  nature. 

The  agency  also  noted  that  CAFE 
standards  impose  constraints  on  vehicle 
performance.  While  manufacturers  may 
meet  CAFE  standards  in  other  ways, 
one  option  is  to  reduce  or  constrain 
performance.  To  the  extent  that  another 
company  comes  along  and  "boosts"  the 
performance  of  a  major  manufacttirer's 
vehicles,  it  may  be  "undoing"  a  fuel 
economy  improvement  made  for  the 
purpose  of  meeting  fuel  economy 
standards.  NHTSA  therefore  tentatively 
concluded  that  it  would  be 
inappropriate  for  the  agency  to  then 
grant  that  company  a  low  volume 
exemption. 

Public  Coaunent 

The  agency  received  one  comment, 
from  ASC  Inc.  ASC  stated  that  it 
"strongiy  disagreed"  with  the  proposed 


decision  and  urged  NHTSA  to 
reconsider  its  proposal  with  regard  to 
ASC.  ASC  offered  three  main  arguments 
for  its  position:  (1)  ASC  has  met  the 
statutory  criteria  for  an  exemption;  (2) 
the  facts  and  circimistances  of  ASC's 
development  and  manufacturing 
activities  merit  its  being  granted  an 
alternate  standard  as  an  independent 
manufacturer  and  (3)  denying  an 
alternate  standard  would  substantially 
inhibit  the  development  of  specialty  car 
production  in  the  United  States.  Each  of 
these  issues  is  addressed  below. 

In  support  of  its  position  that  it  meets 
the  statutory  criteria  necessary  to  be 
granted  an  exemption  from  generally 
applicable  CAFE  standards,  ASC  stated 
that  it  was  "neither  technologically 
feasible  nor  economically  practicable" 
for  ASC  to  have  attained  higher  fuel 
economy  levels  and  at  the  same  time 
compete  against  the  foreign  imports  in 
their  market.  ASC  also  stated  that 
considering  the  low  number  of  vehicles 
involved,  establishing  an  alternate 
standard  for  the  company  would  not 
affect  the  need  of  the  United  States  to 
conserve  energy. 

NHTSA  notes  that,  as  discussed  in  the 
January  1991  notice,  section  502(c) 
authorizes  but  does  not  require  the 
agency  to  grant  a  low  volume  exemption 
if  certain  statutory  criteria  are  met  A 
showing  that  a  particular  manufacturer 
meets  the  statutory  criteria  does  not 
mean  that  the  agency  will  necessarily 
grant  an  exemption. 

The  agency  also  notes  that  the 
argument  that  a  particular  manufacturer 
may  have  achieved  its  maximum 
feasible  fuel  economy  level,  or  that  the 
granting  of  a  particular  alternate 
standard  will  not  affect  the  need  of  the 
United  States  to  conserve  energy,  does 
not  necessarily  lead  to  the  granting  of  an 
exemption.  With  respect  to  ASC's  latter 
argument,  one  of  the  agency's  stated 
concerns  about  granting  the  petitions  at 
issue  is  that  such  action  would  establish 
a  precedent  by  which  the  major 
manufacturers  could  easily  transfer 
significant  numbers  of  low  fuel  economy 
vehicles  out  of  their  fleets  and  into  fleets 
exemption  from  the  industrywide  CAFE 
standard.  Thus,  while  the  number  of 
vehicles  covered  by  ASC's  petition  is 
very  small,  the  precedential  effect  of 
granting  that  company's  petition  could 
have  a  significant  impact  on  the 
effectiveness  of  the  CAFE  statute.  In  this 
connection.  NHTSA  notes  that  the  other 
major  domestic  manufacturer,  Ford, 
ciurently  produces  its  own  high 
performance  versions  of  several  of  its 
models,  the  Taurus  SHO  and 
ThunderfamJ  Super  Coupe.  Granting 
these  petitions  would  at  feast  create  the 
opportunity  for  that  company  to  make 


other  manufacturing  arrangements  in  the 
future. 

ASC's  second  argument  is  that  the 
facts  and  circumstances  of  its 
development  and  manufacturing 
activities  merit  its  being  granted  an 
alternate  standard  as  an  independent 
manufacturer.  ASC  stated  that  its 
development  and  manufactaring  activity 
involved  far  more  than  a  simple 
modification  and  transfer  of  an  already  , 
completed  vehicle,  and  asserted  that  it 
is  a  special  purpose  manufacturer  and 
has  produced  a  hindamentally  different 
automobile  from  any  manufactured  by 
General  Motors.  Aldiough  ASC  obtains 
the  incomplete  vehicle  from  GM.  ASC 
staled  that  "the  incomplete  vehicle 
obtained  by  ASC  has  no  relationship  or 
equivalency  to  any  Geieral  Motors 
corponitioB  vehicle."  ASC  stated  that  it 
performed  significant  testing  on  the 
vehicles,  including  crash  tests,  and 
invested  more  than  14  million  dollars  in 
the  vehicles. 

ASC  compared  its  situation  with  that 
of  Checker  Motor  Corporation,  a 
company  which  the  legislative  history  of 
the  Cost  Savings  Act  had  cited  as  being 
the  type  of  company  for  which  low 
volume  exemptions  were  intended.  ASC 
stated  that  ASC  also  is  a  small  special 
purpose  manufacturer  with  limited 
flexibility  to  improve  fuel  economy  and 
which  produces  its  special  vehicle  type. 
ASC  took  exception  to  the  suggestion 
that  it  may  be  "undoing"  a  fuel  economy 
improvement  in  manufacturing  its 
special  high  performance  vehicle.  That 
company  stated  that  the  incomplete 
vehicle  it  obtains  from  GM  does  not 
include  the  power  train  which  is  part  of 
the  completed  automobile.  It  also  argued 
that  the  consumer  who  purchases  the 
vehicle  would  otherwise  not  purchase  a 
GM  vehicle  based  upon  a  similar 
incomplete  vehicle. 

ASC  also  took  exception  to  NHTSA's 
reference  in  the  January  1991  notice  to 
an  advertisment  for  the  Grand  Prix  STE 
which  appeared  in  Fortune  Magazine. 
The  advertisement  was  headlined  "A 
Uniquely  American  Performance  Car 
For  the  Grown-Up  Who  Hasn't  Cw&a 
Up,  The  Grand  Prix  STE,"  and 
prominently  featured  the  trademark 
"Pontiac  We  Build  Excitement"  The 
advertiseraent  included  the  GM  logo  and 
was  copyrighted  by  GM.  The  fffst 
paragraph  read  as  follows: 

Okay,  so  you've  got  a  caretr  and 
responsibility.  Pontias's  still  wiBing  to  revive 
the  driving  enthuaiasm  of  yoor  youth  with  a 
Special  Touring  Edition  of  Grand  Prix.  From 
the  pavement  up,  it's  a  sport  sedan 
formulated  witli  as  much  of  our  biaod  at 
Excitement  as  you  cajvget  without  a 
prescription. 


NHTSA  stated  that  to  a  reat 
advertisement,  and  presumabl 
purchaser,  the  Grand  Prix  STE 
another  GM  car.  The  agency  n 
the  only  mention  of  ASC  in  thi 
advertisement  was  a  short  foo 
which  stated  in  very  small  prij 
system  mfd.  by  ASC  Inc." 

ASC  stated  that  the  advertii 
apparently  promotes  the  Ponti 
Prix  STE  manufactured  by  GV 
"appears  perhaps  to  have  beei 
confused  attempt  by  General  1 
marketing  personnel  to  benefi 
favorable  review  of  the  Turbo 
Prix  and  Grand  Prix  STE  Turb 
automobiles  manufactured  by 

NHTSA  disagrees  with  ASC 
argimient  that  it  "independent 
developed  and  produced  a  nei 
automobile  which  is  fundamei 
different  from  any  automobile 
by  GM."  In  disagreeing,  NHTi 
attempting  to  minimize  the  an: 
development  work  that  is  nec< 
create  high  performance  versl 
standard  models.  The  amount 
resources  expended,  however 
dictate  whether  the  final  prod 
be  exempted  from  generally  a 
CAFE  standards.  The  agency  i 
consider  the  boosting  of  perfo 
a  major  manufacturer's  car  to 
changing  the  basic  nature  of  tl 
as  a  high  performance  of  the  c 
agency  further  does  not  con8i( 
boosting  of  performance  to  be 
way  similar  to  the  manufactui 
operations  engaged  in  by  Chei 

NHTSA  also  disagrees  with 
suggestion  that  GM  marketing 
are  confused  about  Pontiac  pr 
The  agency  believes  that  the 
advertisement  illustrates  that 
vehicles  for  which  ASC  seeks 
volume  exemption  are  simply 
performance  version  of  a  PonI 
NHTSA  notes  that  the  second 
of  the  advertisement  reads  as 

The  STFs  fastest-acting  ingred: 
3.1L  V6.  It  features  a  60-degree  cy 
spread  for  high-rev  potential,  a  cr 
intake  for  dense  combustion  char 
charging  and  multi-port  fuel  injec 
immediate  response  characteristic 
maximum  response?  Get  over  200 
worth  from  an  available  turbocha 
intercooled  Ve  and  special  4  spee 
transmission. 

Thus,  the  Pontiac  Grand  Pri 
came  in  two  versions,  one  wit 
V6.  at  135  horsepower,  and  th 
(the  one  for  which  ASC  reque 
exemption)  with  a  3.1  L  turbo 
205  horsepower.  Both  version! 
same  general  appearance,  boi 
Pontiac  nameplate,  were  sold 
the  same  dealers,  and  were  a( 
in  the  same  General  Motors 
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other  manufacturing  arrangements  in  the 
future. 

ASC's  second  argument  is  tkat  the 
facts  and  circumstances  of  its 
development  and  manufacturing 
activities  merit  its  being  granted  an 
alternate  standard  as  an  independent 
manufacturer.  ASC  stated  that  its 
development  and  manufactaring  activity 
involved  far  more  than  a  simple 
modification  and  transfer  of  an  already 
completed  vehicle,  and  asserted  that  it 
is  a  special  purpose  manufacturer  and 
has  produced  a  &mdamentally  different 
automobile  from  any  manufactured  by 
General  Motors.  Aldiough  ASC  obtains 
the  incomplete  vehicle  from  GM,  ASC 
stated  that  "the  incomplete  vehicle 
obtained  by  ASC  has  no  relationship  or 
equivalency  to  any  G«ierai  Motors 
corporation  vehicle."  ASC  stated  that  it 
performed  significant  testing  on  the 
vehicles,  including  crash  tests,  and 
invested  more  than  14  million  dollars  ia 
the  vehicles. 

ASC  compared  its  situation  with  that 
of  Checker  Motor  Corporation,  a 
company  which  the  legislative  history  of 
the  Cost  Savings  Act  bad  cited  as  being 
the  type  of  company  for  which  low 
volume  exemptions  were  intended.  ASC 
stated  that  ASC  also  is  a  small  special 
purpose  manufacturer  with  limited 
flexibHity  to  improve  fuel  economy  and 
which  produces  its  special  vehicle  type. 
ASC  took  exception  to  the  suggestion 
that  it  may  be  "undoing"  a  fuel  economy 
improvement  in  manufacturing  its 
special  high  performance  vehicle.  That 
company  stated  that  the  incomplete 
vehicle  it  obtains  from  GM  does  not 
include  the  power  train  which  is  part  of 
the  completed  automobile.  It  also  argued 
that  the  consumer  who  purchases  the 
vehicle  would  otherwise  not  purchase  a 
GM  vehicle  based  upon  a  similar 
incomplete  vehicle. 

ASC  also  took  exception  to  iNHTSA's 
reference  in  the  January  1991  notice  to 
an  advertisment  for  the  Grand  Prix  STE 
which  appeared  in  Fortune  Magazine. 
The  advertisement  was  headlined  "A 
Uniquely  American  Performance  Car 
For  the  Grown-Up  Who  Hasn't  Given 
Up,  The  Grand  Prix  STE,"  and 
prominendy  featured  the  trademark 
"Pontiac  We  Build  Excitement '  The 
advertisement  included  the  GM  logo  and 
was  copyrighted  by  GM.  The  first 
paragraph  read  as  &>llow8: 

Okay,  K>  yoa've  got  a  caretr  and 
responsibility.  Pontiac's  still  wiBing  to  revive 
the  driving  enthuaiasm  of  yoor  youth  with  a 
Special  Touring  Edition  of  Grand  Prix.  From 
the  pavement  up,  it's  a  tport  s«dan 
fonnuiated  with  as  mucti  of  our  brand  of 
Excitement  as  you  can  get  without  a 
prescription. 


NHTSA  stated  that  to  a  reader  of  the 
advertisement,  and  presumably  to  a 
purchaser,  the  Grand  Prix  STE  is  simply 
another  GM  car.  The  agency  noted  that 
the  only  mention  of  ASC  in  the 
advertisement  was  a  short  footnote 
which  stated  in  very  small  print  "Turbo 
system  mfd.  by  ASC  Inc." 

ASC  stated  that  the  advertisement 
apparently  promotes  the  Pontiac  Grand 
Prix  STE  manufactured  by  GM  and 
"appears  perhaps  to  have  been  a 
confused  attempt  by  General  Motors 
marketing  personnel  to  benefit  from  the 
favorable  review  of  the  Turbo  Grand 
Prix  and  Grand  Prix  STE  Turbo 
automobiles  manufactured  by  ASC." 

NHTSA  disagrees  with  ASC's 
argimient  that  it  "independently 
developed  and  produced  a  new 
automobile  which  is  fundamentally 
different  from  any  automobile  produced 
by  GM."  In  disagreeing,  NHTSA  is  not 
attempting  to  minimize  the  amount  of 
development  work  that  is  necessary  to 
create  high  performance  versions  of 
standard  models.  The  amount  of 
resources  expended,  however,  does  not 
dictate  whether  the  final  product  should 
be  exempted  from  generally  applicable 
CAFE  standards.  The  agency  does  not 
consider  the  boosting  of  performance  of 
a  major  manufacturer's  car  to  be 
changing  the  basic  nature  of  the  vehicle 
as  a  high  performance  of  the  car.  The 
agency  further  does  not  consider  such 
boosting  of  performance  to  be  in  any 
way  similar  to  the  manufacturing 
operations  engaged  in  by  Checker. 

NHTSA  also  disagrees  with  ASC's 
suggestion  that  GM  marketing  personnel 
are  confused  about  Pontiac  products. 
The  agency  believes  that  the 
advertisement  illustrates  that  the 
vehicles  for  which  ASC  seeks  a  low 
volume  exemption  are  simply  a  higher 
performance  version  of  a  Pontiac  car. 
NHTSA  notes  that  the  second  paragraph 
of  the  advertisement  reads  as  follows: 

The  STFs  fastest-acting  ingredient  is  its 
3.1L  V6.  It  features  a  60-degree  cylinder 
spread  for  high-rev  potential,  a  cross-ram 
intake  for  dense  combustion  chaml>er 
charging  and  multi-port  fuel  injection  for 
immediate  response  characteristics.  Prefer 
maximum  response?  Get  over  200  horses 
worth  from  an  available  turbocharged  and 
intercooled  Ve  and  special  4  speed  automatic 
transmission. 

Thus,  the  Pontiac  Grand  Prix  STE 
came  in  two  versions,  one  with  a  3.1  L 
V6,  at  135  horsepower,  and  the  other 
(the  one  for  which  ASC  requested  an 
exemption)  with  a  3.1  L  turbo  V6,  and 
205  horsepower.  Both  versions  had  the 
same  general  appearance,  bore  the  same 
Pontiac  nameplate,  were  sold  through 
the  same  dealers,  and  were  advertised 
in  the  same  General  Motors 


advertisements.  The  primary  difference 
between  the  two  versions  of  the  car  is 
that  the  turbo  version  offered 
"maximum  response." 

With  respect  to  ASC's  objection  to  the 
suggestion  that  it  may  be  "undoing"  a 
fuel  economy  improvement,  NHTSA 
notes  that  this  concern  is  not  limited  to 
"tampering"  with  production  vehicles. 
As  discussed  in  the  January  1991  notice. 
CAFE  standards  impose  constraints  on 
vehicle  performance.  While 
manufacturers  may  meet  CAFE 
standards  in  many  ways,  one  option  is 
to  reduce  or  constrain  performance. 
Thus,  if  GM  chose  to  meet  the  CAFE 
standard  in  part  by  declining  to  o^er  a 
special  high  performance  version  of  a 
particular  car,  that  action  would  be 
nullified  if  another  manufacturer  made 
the  powertrain  changes  needed  for  a 
high  performance  version  and  the 
vehicle  was  then  included  in  a  fleet 
exempt  from  the  industrywide  CAFE 
standard. 

ASC's  third  argument  is  that  denial  of 
an  exemption  to  ASC  will  signiftcanUy 
damage  the  developing  U.S.  special 
purpose  automobile  industry.  ASC 
stated  that,  unlike  larger  manufacturers, 
it  is  not  in  a  position  to  offset  the  lower 
fuel  economy  of  its  special  high 
performance  automobiles  against  other 
vehicles  manufactured  by  it  with  higher 
fuel  economy.  ASC  argued  that  CAFE 
penalties  would  be  a  disincentive  for  it 
and  other  small  manufacturers  to 
attempt  further  development  work. 

NHTSA  notes  that,  assuming  ASC 
cannot  produce  higher  fuel  economy 
vehicles  to  offset  the  lower  fuel 
economy  of  its  high  performance 
vehicles,  that  company  has  two  options 
absent  obtaining  an  exemption.  First  in 
making  its  manufacturing  arrangements 
with  GM,  ASC  can  seek  to  have  GM 
take  CAFE  responsibility  for  the 
vehicles.  Since  GM  obtains  the  benefits 
of  selling  the  incomplete  vehicle  and 
adding  a  high  performance  version  of 
one  of  its  cars  to  its  product  lineup,  GM 
presumably  has  a  significant  market 
incentive  to  accept  such  responsibility. 
Alternatively,  ASC  can  pay  the 
penalties  for  failing  to  comply  with  the 
CAFE  statute.  Assuming  that  ASC  can 
obtain  a  CAFE  of  23.0  mpg,  the  penalty 
would  be  $225.00  per  car  under  a  27.5 
mpg  standard. 

Agency  Decision 

After  carefully  considering  the 
conunent  from  ASC,  NHTSA  has 
decided  to  deny  the  petitions  filed  by 
ASC,  PAS  and  Shelby.  The  agency 
continues  to  believe  that  granting  the 
petitions  would  establish  a  precedent  by 
which  the  major  manufacturers  could 
easily  transfer  significant  numbers  of 


low  fuel  economy  vehicles  out  of  their 
fleets  and  into  fleets  exempt  from  the 
industrywide  standard,  thereby 
disturbing  the  statutory  scheme  adopted 
by  Congress.  The  agency  also  continues 
to  believe  that  Congress  did  not  intend 
low  volume  exemptions  to  be  available 
to  manufacturers  whose  primary 
manufacturing  operation  does  not 
involve  changing  the  basic  nature  of 
major  manufacturers'  cars. 

Authority:  IS  U3.C.  2002;  delegation  of 
authority  at  48  CFR  1.40  and  S01.& 

Issued  on  )uly  23, 1991. 
|erry  Ralph  Curry, 
Administrator 
[FR  Doc  91-17889  Filed  7-28-^:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  CoHection 
Requirements  Submitted  to  0MB  for 
Review 

July  22, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
Eubmissionfs]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  JNJW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  New. 

Form  Number  None. 

Type  of  Review:  New  Collection. 

TJtle:  Focus  Groups  on  the  Small 
Business  Initiative  Program  Products 
and  Services. 

Description:  These  focus  groups  will  be 
conducted  as  part  of  an  effort  to 
evaluate  the  interest  and  effectiveness 
of  products  and  services  developed 
for  Research  Division's  Small 
Business  Initiative  program.  This 
program  and  its  products  and  services 
were  developed  as  incentives  to  assist 
small  business  owners  in  meeting 
their  tax  obligations,  thereby  reducing 
their  burden. 

Respondents:  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per  Response: 
3  hours. 
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Frequency  of  Response:  One-time. 
Estimated  Total  Reporting  Burden:  444 
hours. 

OMB  Number:  New. 

Form  Number  9282. 

Type  of  Review:  New  Collection. 

Title:  Form  1040  Electronic  Payment 
Voucher. 

Description:  Form  9282  will  be  used  by 
individual  taxpayers  as  a  payment 
voucher  to  accompany  payments  of 
income  tax  due.  The  payment  of  tax 
due  is  mailed  in  by  the  taxpayer 
subsequent  to  the  filing  of  a  balance 
due  electronic  tax  return.  There  is  no 
other  available  form  for  this  purpose. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents: 
1.000,000. 

Estimated  Burden  Hours  Per  Response: 
3  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
50,000  hours. 

Clearance  Officer  Garrick  Shear.  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571,  llll  Constitution  Avenue 
NW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lou  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  91-17850  Filed  7-28-91;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  23. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0998. 

Form  Number  8615. 

Type  of  Review:  Revision. 

Title:  Tax  for  Children  Under  Age  14 

Who  Have  Investment  Income  of 

More  Than  1,100. 
Description:  Under  section  1(g),  children 

under  age  14  who  have  unearned 


income  may  be  taxed  on  part  of  that 
income  at  their  parent's  tax  rate.  Form 
BeiSis  used  to  see  if  any  of  the  child's 
unearned  income  is  taxed  at  the 
parent's  rate  and.  if  so.  to  figure  the 
child's  tax  on  his  or  her  unearned 
income  and  earned  income,  if  any. 
Respondents:  Individuals  or  households. 
Estimated  Number  of  Respondents: 

500,000. 
Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
Recordkeeping — 13  minutes. 
Learning  about  the  law  or  the  form — 

12  minutes. 
Preparing  the  form — 41  minutes. 
Copying,  assembling,  and  sending  the 
form  to  IRS — 17  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Recordkeeping/ 

Reporting  Burden:  695,000  hours. 
OMB  Number  1545-1053. 
Form  Number:  8709. 
Type  of  Review:  Extension. 
Title:  Exemption  From  Withholding  on 
Investment  Income  of  Foreign 
Governments  and  International 
Organizations. 
Description:  This  form  is  used  by  foreign 
governments,  with  certain  types  of 
investments  in  the  United  States,  to 
file  with  withholding  agents  to  obtain 
exemption  from  withholding  under 
Code,  section  892.  The  withholding 
agent  uses  the  information  to 
determine  the  appropriate 
withholding,  if  any. 
Respondents:  Businesses  or  other  for- 
profit. 
Estimated  Number  of  Respondents: 

3,000. 
Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
Recordkeeping— 13  minutes. 
Learning  about  the  law  or  the  form — 

23  minutes. 
Preparing  the  form— 24  minutes. 
Copying,  assembling,  and  sending  the 
form  to  IRS — 20  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  40,500  hours. 
Clearance  Officer  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[PR  Doc.  91-17851  Filed  7-2&-91;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  22, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0714. 

Form  Number  8027  and  8027-T. 

Type  of  Review:  Extension. 

Title:  Employer's  Annual  Information 
Return  of  Tip  Income  and  Allocated 
Tips;  Transmittal  of  Employer's 
Annual  Information  Return  of  Tip 
Income  and  Allocated  Tips. 

Description:  To  help  IRS  in  its 
examination  of  returns  filed  by  tipped 
employees,  large  food  or  beverage 
establishments  are  required  to  report 
annually  information  concerning  food 
or  beverage  operations  receipts,  tips 
reported  by  employees,  and  in  certain 
cases,  the  employer  must  allocate  tips 
to  certain  employees. 

Respondents:  Individuals  or  households. 
State  or  local  governments, 
businesses  or  other  for-profit,  non- 
profit institutions. 

Estimated  Number  of  Respondents: 
52,050. 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 


Form  8027 

Form  8027-T 

Recordkeeptog 

Learning  about 

5  hours.  44 
minutes. 
35  minutes 

43  minutes. 

the  law  or  me 

fOflTl. 

Preparing  and 

43  minutes 

1  minute 

sertding  trie 
form  to  IRS. 

Frequency  of  Response:  Annually. 
Estimated  Total  Recordkeeping/  ■ 

Reporting  Burden:  346,456  hours. 
OMB  Number  1545-0938. 
Form  Number  1120-IC-DISC,  Schedule 

K  and  Schedule  P. 
Type  of  Review:  Revision. 
Title:  Interest  Charge  Domestic 

International  Sales  Corporation 


Return;  Shareholder's  Stat 
IC-DISC  Distributions;  Int 
Transfer  Price  or  Commisi 

Description:  U.S.  Corporatio 
elected  to  be  an  interest  cl 
domestic  international  sal 
corporation  (IC-DISC)  file 
IC-DISC  to  report  their  im 
deductions.  The  IC-DISC  i 
but  IC-DISC  shareholders 
on  their  share  of  IC-DISC 
uses  Form  1120-IC-DISC  t 
IC-DISC's  computation  of 
Schedule  P  (Form  1120-IC 
used  by  the  IC-DISC  to  re; 
dealings  with  related  supp 
Schedule  K  (Form  1120^C 
used  to  report  income  to  si 

Respondents:  Businesses  or 
profit.  Small  businesses  oi 
organizations. 

Estimated  Number  ofRespo. 
1,200. 

Estimated  Burden  Hours  Pei 
Recordkeeping: 


1120-tC- 

otsc 

Sched. 

Record- 

96hrs.,23 

4hrs..  4 

keeping. 

Learning 

IShrs..  40 

47  mins.. 

atMut 

mins. 

trie  law 

or  the 

form. 

Preparing 

27  hr»..  35 

54  mint.. 

the  fornt 

mins. 

Copying. 

1  hr..53 

MS8ni- 

mine. 

bung. 

and 

•ending 

the  form 

1 

to  IRS. 

Frequency  of  Response:  Ann 

Estimated  Total  Recordkeep 
Reporting  Burden:  225.521 

Clearance  Officer  Garrick  S 
535-4297.  Internal  Revenui 
room  5571. 1111  Constituti 
NW..  Washington.  DC  202 

OMB  Reviewer:  Milo  Sundei 
395-6880,  Office  of  Manag 
Budget,  room  3001.  New  E: 
Office  Building,  Washingti 
20503. 

LoU  K.  HoUand, 

Departmental  Reports  Managen 

[FR  Doc.  91-17852  Filed  7-28-81 

WLUNO  COOC  4t3O-01-M 


145  /  Monday.  July  29.  1991  /  Notices 


Federal  Register  /  Vol.  56.  No.  145  /  Monday.  July  29.  1991  /  Notices 


35889 


taxed  on  part  of  that 
parent's  tax  rate.  Form 
see  if  any  of  the  child's 
le  is  taxed  at  the 
id,  if  80,  to  figure  the 
is  or  her  unearned 
ned  income,  if  any. 
ividuals  or  households. 
T  of  Respondents: 

!  Hours  Per  Response/ 

—13  minutes. 

the  law  or  the  form — 

irm — 41  minutes, 
bling,  and  sending  the 
17  minutes. 
jonse:  Annually. 
'ecordkeeping/ 
?/j.-  695.000  hours. 

15-1053. 

19. 

xtension. 

'rom  Withholding  on 

me  of  Foreign 

id  International 

^orm  is  used  by  foreign 

ith  certain  types  of 

he  United  States,  to 

Iding  agents  to  obtain 

withholding  under 

I.  The  withholding 

iformation  to 

)propriate 

ny. 

nesses  or  other  for- 

■  of  Respondents: 

Hours  Per  Response/ 

>' 

-13  minutes. 

he  law  or  the  form — 

■m — 24  minutes. 

tling,  and  sending  the 

10  minutes. 

onse:  On  occasion. 

ecordkeeping/ 

n:  40,500  hours. 

Garrick  Shear,  (202) 

il  Revenue  Service, 

Constitution  Avenue 

n,  DC  20224. 

ilo  Sunderhauf.  (202) 

of  Management  and 

1,  New  Executive 

Washington.  DC 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

July  22, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0714. 

Form  Number  8027  and  8027-T. 

Type  of  Review:  Extension. 

Title:  Employer's  Annual  Information 
Return  of  Tip  Income  and  Allocated 
Tips;  Transmittal  of  Employer's 
Annual  Information  Return  of  Tip 
Income  and  Allocated  Tips. 

Description:  To  help  IRS  in  its 
examination  of  returns  filed  by  tipped 
employees,  large  food  or  beverage 
establishments  are  required  to  report 
annually  information  concerning  food 
or  beverage  operations  receipts,  tips 
reported  by  employees,  and  in  certain 
cases,  the  employer  must  allocate  tips 
to  certain  employees. 

Respondents:  Individuals  or  households, 
State  or  local  governments, 
businesses  or  other  for-profit,  non- 
profit institutions. 

Estimated  Number  of  Respondents: 
52,050. 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 


Fofm8027 

Fofm  8027-T 

Recordkeeptog 

5hoo(»,  44 
minutes. 

43  minutes. 

Learning  about 

35  minutes 

me  law  or  the 

fOfin. 

Preparing  and 

43  minutes 

1  minute. 

sending  the 

form  to  IRS. 

( Management  Officer. 
sd  7-26-91;  8:45  am] 


Frequency  of  Response:  Annually. 
Estimated  Total  Recordkeeping/  ■ 

Reporting  Burden:  346,456  hours. 
OMB  Number:  1545-0938. 
Form  Number  1120-IC-DISC,  Schedule 

K  and  Schedule  P. 
Type  of  Review:  Revision. 
Title:  Interest  Charge  Domestic 

International  Sales  Corporation 


Return;  Shareholder's  Statement  of 
IC-DISC  Distributions;  Inter-Company 
Transfer  Price  or  Commission. 

Description:  U.S.  Corporations  that  have 
elected  to  be  an  interest  charge 
domestic  international  sales 
corporation  (IC-DISC)  file  Form  1120- 
IC-DISC  to  report  their  income  and 
deductions.  The  IC-DISC  is  not  taxed 
but  IC-DISC  shareholders  are  taxed 
on  their  share  of  IC-DISC  income.  IRS 
uses  Form  1120-IC-DISC  to  check  the 
IC-DISC's  computation  of  income. 
Schedule  P  (Form  1120-IC-DISC)  is 
used  by  the  IC-DISC  to  report  its 
dealings  with  related  suppliers,  etc.; 
Schedule  K  (Form  1120^C-DISC)  is 
used  to  report  income  to  shareholders. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 


1120-IC- 

asc 

SchedK 

Sched.  P 

Record- 

96hr8..23 

4hrs..  4 

11  hf«..  56 

keeping. 

mins. 

mm. 

mins. 

Learning 

IShrs..  40 

47  mirts 

1  hr.,  17 

about 

min*. 

mins. 

the  law 

Of  the 

form. 

Preparing 

27  hfs..  35 

54  mins....:... 

1  hr.,34 

thelorm. 

mine. 

fnins. 

Copying, 

1  hr,  53 

assem- 

rmns. 

bhng. 

and 

sending 

tf)e  form 

to  IRS. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  225,521  hours. 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf.  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lots  K.  HoUand, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  91-17852  Filed  7-26-«;  8:45  am] 

WLUNO  COOC  4S9O-01-M 


Office  of  tt>e  Secretary 

(Department  Circular— Put>Hc  D«t>t  Series— 
No.  21-91] 

Treasury  Notes  of  July  15, 1998,  Series 
G-1998;  Notice 

Washington.  ]uly  5, 1991. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasiuy. 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  approximately  $9,000,000,000  of 
United  States  seciuities,  designated 
Treasury  Notes  of  July  15, 1998,  Series 
G-1998  (CUSIP  No.  912827  B5  0), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  July  15, 
1991,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
January  15, 1992,  and  each  subsequent  6 
months  on  July  15  and  January  15 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature  July 
15. 1998,  and  will  not  be  subject  to  call 
for  redemption  prior  to  maturity.  In  the 
event  any  payment  date  is  a  Saturday, 
Sunday,  or  other  nonbusiness  day,  the 
amoimt  due  will  be  payable  (without 
additional  interest)  on  the  next  business 
day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 


States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series,  No.  2-86  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  DC  20239-1500, 
Wednesday,  July  10, 1991,  prior  to  12 
noon.  Eastern  Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m..  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday,  July  9, 1991,  and  received 
no  later  than  Monday,  July  15, 1991. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
competitive  tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
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institutions;  primary  dealers,  as  defined 
above:  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 
3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Va  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Ba.sed  on 
such  interest  rate,  the  price  on  each 
-  competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 


4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Monday,  July  15. 1991.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
no^es  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  mstitutional  investors  no 
later  than  Thursday,  July  11. 1991. 

When  payment  has  been  submitted 
with  the  tender  and  the  purchase  price 
of  the  Notes  allotted  is  over  par, 
settlement  for  the  premium  must  be 
completed  timely,  as  specified  above. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  is 
under  par,  the  discount  will  be  remitted 
to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  net  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 


6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay.  in  legal  tender,  principal 
and  interest  on  the  Notes. 

General  Murphy, 

Fiscal  Assistant  Secretary. 

(FR  Doc.  91-17892  Filed  7-2+-91: 11:08  am] 

BILUNQ  COOE  W1(M0-M 


(Supplement  to  the  Department  Circular— 
PubUc  Debt  Series— No.  21 -SI] 

Treasury  Notes,  Series  G-1998;  Notice 

Washington.  July  11. 1991. 

The  Secretary  aruiounced  on  July  10, 
1991,  that  the  interest  rate  on  the  notes 
designated  Series  G-1998,  described  in 
Departinent  Circular — Public  Debt 
Series— No.  21-91  dated  July  5, 1991,  will 
be  8V*  percent.  Interest  on  the  notes  will 
be  payable  at  the  rate  of  6V*  percent  per 
annum. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  91-17899  Filed  7-24-81;  11K)6  am] 

BHJJNO  COOe  4«10-4<Mi 


Office  of  Thrift  Supervision 

Co-Operatlve  Federal  Savings  and 
Loan  Association,  Westmont,  IL; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act.  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Co- 
operative Federal  Savings  and  Loan 
Association,  Westmont,  Illinois,  OTS 
No.  5524,  on  July  19, 1991. 

Dated:  July  23. 1991. 


By  the  Office  of  Thrift  Supervis 
Nadioe  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  91-17840  Filed  7-26-91;  ( 
SNXINO  COOE  (710-01-M 


Co-Operattv«  Federal  Savinj 
Westmont,  11;  Appointment  o 
Conservator 

Notice  is  hereby  given  that, 
to  the  authority  contained  in  i 
5(d)(2)  (B)  and  (HI  of  the  Hom 
Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  appoint) 
Resolution  Trust  Corporation 
Conservator  for  Co-Operative 
Savings  Bank,  Westmont,  Illii 
July  19, 1991. 

Dated:  July  23, 1991. 

By  the  Office  of  Thrift  Supervis 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-17838  Filed  7-28-m;  I 
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6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  noticen 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may.  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay.  in  legal  tender,  principal 
and  interest  on  the  Notes. 

General  Murphy, 

Fiscal  Assistant  Secretary. 

(FR  Doc.  91-17892  Filed  7-24-91;  11:06  am] 

BILUNO  COOE  4ai(M0-M 


[Supptement  to  the  Department  Circular— 
Put>Uc  Debt  Series— No.  21-91] 

Treasury  Notes,  Series  G-1998;  Notice 

Washington,  July  11, 1991. 

The  Secretary  announced  on  July  10. 
1991,  that  the  interest  rate  on  the  notes 
designated  Series  G-1998,  described  in 
Department  Circular — Public  Debt 
Series— No.  21-91  dated  July  5. 1991.  will 
be  6V*  percent.  Interest  on  the  notes  will 
be  payable  at  the  rate  of  BV*  percent  per 
annum. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[PR  Doc.  91-17899  Filed  7-24-91;  11:06  am] 

bhunq  cooe  4«i»-4<Mi 


Office  of  Thrift  Supervision 

Co-Operatlve  Federal  Savings  and 
Loan  Association,  Westmont,  IL; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  I>oan 
Act.  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Co- 
operative Federal  Savings  and  Loan 
Association.  Westmont.  Illinois,  OTS 
No.  5524,  on  July  19. 1991. 

Dated:  July  23. 1991. 


By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-17840  Filed  7-26-01;  8:45  am) 
BltUMO  COOE  •7tlH>1-M 


Co-Operattve  Federal  Savings  Bank, 
Westmont,  11;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners* 
Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Co-Opera tive  Federal 
Savings  Bank,  Westmont,  Illinois,  on 
July  19, 1991. 

Dated:  July  23. 1991. 

By  the  Offic*  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-17838  Filed  7-26-91;  8:45  am) 

BNXINQ  COOC  (7»>-0t-«l 


New  Metropolitan  Federal  Savings 
Bank;  Appointment  of  Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act.  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  New  MetropoUtan 
Federal  Savings  Bank,  Hialeah,  Florida, 
on  July  19, 1991. 

Dated:  July  23, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-17839  Filed  7-26-81;  8:45  am) 

WLUNO  COOC  (TSMI-M 


Clinton  Savings  ft  Loan  Associatton; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  Section 
5(d)(2)  of  the  Home  Owners'  Loan  Act. 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  Sole  Receiver  for  Qinton 
Savings  and  Loan  Association,  Clinton, 


Oklahoma.  OTS  No.  4540.  on  July  19. 
1991. 

Dated:  July  23, 1991. 

By  the  OfTice  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-17848  Filed  7-26-91: 8:45  am] 

SHXMO  COOC  <720-0V4l 


New  Metropolitan  Federal  Savings  and 
Loan  Association;  Replacement  of 
Conservator  With  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  iiome  Owners"  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
replaced  the  existing  Conservator  with 
the  Resolution  Trust  Corporation  as  sole 
Receiver  for  New  Metropolitan  Federal 
Savings  and  Loan  Association,  iiialeah. 
Florida,  OTS  No.  6331.  on  July  19. 1991. 

Dated:  July  23. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  WasUngton, 
Corporate  Secretary. 
[FR  Doc.  91-17837  Filed  7-26-91;  8:46  am) 
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TMs  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  July  29, 1991: 

A  closed  meeting  will  be  held  on 
Tuesday,  July  30, 1991,  at  2:30  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that.  In  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b{c)(4),  (8).  (9){A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Conmiissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  July  30, 
1991,  at  2:30  p.m.,  will  be: 

Regulatory  matter  regarding  financial 
institutions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature.     • 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Institution  of  injuctive  actions. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  George 
Kramer  at  (202)  272-2000. 

Dated:  July  25, 1991. 
lonathan  G.  Katz, 

Secretary. 

jF'R  Doa  91-18034  Filed  7-25-91:  3:54  pm) 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notice 


July  24.  1991. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-49),  U.S.C.  552B: 
DATE  AND  TIME:  July  31, 1991, 10.00  a.m. 
PLACE:  825  North  Capitol  Street,  N.E., 
Room  9306,  Washington,  D.C.  20226. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Lois  D.  Cashell.  Secretary, 
Telephone  (202)  208-0400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  942nd  Meeting — 
July  31, 1991,  Regular  Meeting  (10:00  a.m.) 
CAH-1. 
Project  No.  1957-004,  Wisconsin  Public 
Service  Corporation 
CAH-2. 
Project  No.  8435-081,  Smith  Falls 
Hydropower 
CAH-3. 
Project  No.  6902-015,  City  of  New 

Martinsville.  West  Virginia 
Project  No.  9042-011  Gallia  Hydro  Partners 
CAH-J. 

Omitted 
CAH-5. 

Omitted 
CAH-6. 
Project  Nos.  UL87-14-001  and  UL87-15-001. 
Upper  Peninsula  Power  Company 
CAH-7. 
Project  No.  11083-001,  Black  River  Hydro 

Corporation 
Project  No.  11084-001,  School  Street  Hydro 

Corporation 
Project  No.  11085-001.  Raymondville  Hydro 

Corporation 
Project  No.  11086-001.  East  Norfolk  Hydro 

Corporation 
Project  No.  11087-001.  Kamargo 

Corporation 
Project  Nos.  10636-001, 10637-001, 10638- 
001, 10639-001, 10640-001, 10641-001  and 
10642-001,  Niagara  Mohawk  Power 
Corporation 
Project  Nos.  11104-001. 11105-001, 11106- 
001. 11107-001  and  11108-001,  City  of 
Oswego,  New  York 
CAH-8. 
Project  No.  5461-000,  Niagara  Mohawk 

Power  Corporation 
Project  No.  9703-000,  South  Glens  Falls 
Corporation 


CAH-9. 

Omitted 
CAH-10. 
Project  No.  8291-005,  North  Star  Hydro. 
Ltd. 
CAH-11. 
Project  No.  596-004,  Utah  Power  ft  Light 

Company 
Project  No.  4029-002,  Utah  Municipal 

Power  Agency,  et  al. 
Project  No.  4040-001,  Bountiful  City,  Utah 

Consent  Agenda — Electric 
CAE-1. 
Docket  No.  ER91-306-000,  Kanawha  Valley 
Power  Compnay 
CAB-2. 
Docket  No.  ER91-48O-O00,  Jersey  Central 
Power  ft  Light  Company 
CAE-3. 
Docket  No.  QF90-175-002,  U  S  WEST 
Financial  Services,  Inc. 
CAE-4. 
Docket  No.  ER91-176-001,  PSI  Energy,  Inc. 
and  Consumers  Power  Company 
CAE-5. 

Omitted 
CAE-6. 
Docket  Nos.  QF87-237-003,  000,  and  001. 
CMS  Midland.  Ina  and  Midland 
Cogeneration  Venture,  LP. 
CAE-7. 
Docket  Nos.  ER89-207-004.  and  EL91^5- 
000,  Public  Service  Company  of  New 
Hampshire 
CAE-8. 
Docket  No.  EC91-17-000,  Doswell  Limited 

Partnership 
Docket  No.  EL91-IO-000,  Diamond  Energy, 
Inc. 
CAE-8. 
Docket  No.  ES91-3(>-000,  Northeast  Empire 
Limited  Partnership  #1  and  Northeast 
Empire  Limited  Partnership  #2 
CAE-10. 
Docket  No.  EC91-5-000,  Kentucky  Utilities 
Company  and  Old  Dominion  Power 
Company 
CAE-11. 
Docket  No.  ER91-149-002,  Boston  Edison 
Company 
CAE-12. 
Docket  Nos.  FA89-17-001.  and  AC91-80- 
000,  Central  Maine  Power  Company 
CAE-13. 
Docket  No.  EL90-38-000,  Interstate  Power 
Company 

Consent  Agenda — Miscellaneous 

CAM-1. 
Omitted 

Consent  Agenda — Oil  and  Gas 
CAG-1. 

Omitted 
CAG-2. 

Docket  No.  RP91-191-000,  Northern 
Natural  Gas  Company 
CAG-3. 


Docket  No.  RP91-18»-O00,  Midv 
Transmission  Company 
CAG-«. 
Docket  No.  RP91-188-000,  El  Pa 
Gas  Company 
CAG-5. 
Docket  Nos.  RP91-187-000  and 
000,  Florida  Gas  Transmissioi 
CAG-6. 
Docket  No.  RP91-182-00a  Natu 
Pipeline  Company  of  Americc 
CAG-7. 
Docket  No.  RP91-174-«»,  Grea 
Transmission  Limited  Partnei 
CAG-8. 
Docket  No.  RP91-1 71-000,  Soutl 
Natural  Gas  Company 
CAG-fl. 
Docket  No.  RP89-161-019,  ANR 
Company 
CAG-10. 
Docket  No.  RP91-19O-00a  Soutl 
Natural  Gas  Company 
CAG-11. 
Docket  Nos.  RPgi-17S-000  and  i 
Algonquin  Gas  Transmission 
Corporation 
CAG-12. 
Docket  Nos.  RP91-68-006,  007  a 
Penn-York  Energy  Corporatio 
CAG-13. 
Docket  No.  RP88-211-013,  et  al., 
014,  et  al.  and  RP88-211-015.  ( 
Transmission  Corporation 
CAG-14. 
Docket  No.  RP8&-37-017.  High  1 
Onshore  System 
CAG-15. 
Docket  No.  RP91-192-000,  ANR 
Company 
CAG-16. 
Docket  No.  TA91-1-29-000, 
Transcontinental  Gas  Pipe  Lii 
Corporation 
CAG-17. 
Docket  No.  TA91-l-e8-000,  Pac 
Transmission  Company 
CAG-18. 
Docket  Nos.  TA91-1-52-000,  001 
Western  Gas  Interstate  Comp 
CAG-19. 
Docket  Nos.  TA91-1-49-000, 001 
169-000,  Williston  Basin  Inter 
Pipeline  Company 
CAG-20. 
Docket  Nos.  TA91-1-2O-O00,  an( 
Algonquin  Gas  Transmission 
CAG-21. 
Docket  Nos.  TF91 -4-20-000,  TM 
000,  TP91-^-20-001  and  TM91 
Algonquin  Gas  Transmission 
CAG-22. 
Docket  No.  CP89-1281-012,  Natl 
Pipeline  Company  of  America 
CAG-23. 
Docket  No.  PR91-14-000.  AcaciE 
Gas  Corporation 
CAG-24. 

Omitted 
CAG-25. 
Docket  No.  RP90-132-006,  Unite 
Line  Company 
CAG-28. 
Docket  Nos.  RP91 -82-004  and  Rl 
012,  Columbia  Gas  Transmissi 
Corporeflop 
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itice  of  meeting  is 
t  to  Section  3(a)  of  the 
Sunshine  Act  (Pub.  L 
)52B: 

y  31. 1991, 10:00  a.m. 
:apitol  Street,  N.E., 
igton,  D.C.  20226. 

nsidered:  Agenda. 

on  the  agenda  may  be 
er  notice. 

OR  MORE 

D.  Cashell.  Secretary. 
3-0400. 
latters  to  be 
[Commission.  It  does 
;  of  all  papers 
18  on  the  agenda; 
docimients  may  be 
iference  and 

dro.  942nd  Meeting — 
Meeting  (10:00  a.m.) 

4,  Wisconsin  Public 
ion 

1.  Smith  Falls 


5,  City  of  New 

It  Virginia 

1  Gallia  Hydro  Partners 


4-001  and  1)1^7-15-001. 
Power  Company 

)1,  Black  River  Hydro 

n,  School  Street  Hydro 

Jl,  Raymondville  Hydro 

n.  East  Norfolk  Hydro 

)1,  Kamargo 

«1, 10637-001,  10638- 
640-001, 10641-001  and 
a  Mohawk  Power 

01, 11105-001, 11106- 
i  11108-001,  City  of 
•k 

I,  Niagara  Mohawk 

n 

I.  South  Glens  Falls 


CAH-9. 

Omitted 
CAH-10. 
Project  No.  8291-005,  North  Star  Hydro. 
Ltd. 
CAIMl. 
Project  No.  59&-004,  Utah  Power  ft  Light 

Company 
Project  No.  4029-002,  Utah  Municipal 

Power  Agency,  et  al. 
Project  No.  4040-001,  Bountiful  City,  Utah 

Consent  Agenda — Electric 
CAE-1. 
Docket  No.  ER91-30&-000,  Kanawha  Valley 
Power  Compnay 
CAB-2. 
Docket  No.  ER91-480-000.  Jersey  Central 
Power  ft  Light  Company 
CAE-3. 
Docket  No.  QF90-175-002,  U  S  WEST 
Financial  Services,  Inc. 
CAE-4. 
Docket  No.  ER91-176-001,  PSI  Energy,  Inc. 
and  Consumers  Power  Company 
CAE-5. 

Omitted 
CAE-8. 
Docket  Nos.  QF87-237-003.  000,  and  001, 
CMS  Midland,  Inc.  and  Midland 
Cogeneration  Venture,  LP. 
CAE-7. 
Docket  Nos.  ER8»-207-004,  and  EL91-45- 
000,  Public  Service  Company  of  New 
Hampshire 
CAE-8. 
Docket  No.  EC91-17-000,  Doswell  Limited 

Partnership 
Docket  No.  EL91 -40-000.  Diamond  Energy. 
Inc. 
CAE-9. 
Docket  No.  ES91-3O-O00,  Northeast  Empire 
Limited  Partnership  #1  and  Northeast 
Empire  Limited  Partnership  #2 
CAE-10. 
Docket  No.  EC91-5-000,  Kentucky  Utilities 
Company  and  Old  Dominion  Power 
Company 
CAE-11. 
Docket  No.  ER91-149-002,  Boston  Edison 
Company 
CAE-12. 
Docket  Nos.  FA89-17-001.  and  AC91-80- 
000,  Central  Maine  Power  Company 
CAE-13. 
Docket  No.  EL90-38-000,  Interstate  Power 
Company 

Consent  Agenda — Miscellaneous 

CAM-1. 
Omitted 

Consent  Agenda — Oil  and  Gas 

CAC-1. 

Omitted 
CAG-2. 

Docket  No.  RP91-191-000,  Northern 
Natural  Gas  Company 
CAG-3. 


Docket  No.  RP91-18&-O00.  Midwestern  Gas 
Transmission  Company 
CAG-4. 
Docket  No.  RP91-188-000.  El  Paso  Natural 
Gas  Company 
CAG-5. 
Docket  Nos.  RP91-187-000  and  CP91-2448- 
000,  Florida  Gas  Transmission  Company 
CAG-6. 
Docket  No.  RP91-182-O0a  Natural  Gas 
Pipeline  Company  of  America 
CAG-7. 
Docket  No.  RP91-174-O0a  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-8. 
Docket  No.  RP91-1 71-000,  Southern 
Natural  Gas  Company 
CAG-9. 
Docket  No.  RP89-161-019.  ANR  Pipeline 
Company 
CAG-10. 
Docket  No.  RPgi-190-OOa  Southern 
Natural  Gas  Company 
CAG-11. 
Docket  Nos.  RP91-178-000  and  001, 
Algonquin  Gas  Transmission 
Corporation 
CAG-12. 
Docket  Nos.  RP91-68-006,  007  and  008. 
Penn-York  Energy  Corporation 
CAG-13. 
Docket  No.  RP88-211-013.  et  al.,  RP88-211- 
014.  el  al.  and  RP88-211-015,  el  al..  CNG 
Transmission  Corporation 
CAG-14. 
Docket  No.  RP89-37-017.  High  Island 
Onshore  System 
CAG-15. 
Docket  No.  RP91-192-O00,  ANR  Pipeline 
Company 
CAG-16. 
Docket  No.  TA91-1-29-O00. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-17. 
Docket  No.  TA91-1-88-000,  Pacific  Gas 
Transmission  Company 
CAG-18. 
Docket  Nos.  TA91-1-52-000, 001  and  002. 
Western  Gas  Interstate  Company 
CAG-19. 
Docket  Nos.  TA91-1-49-000, 001  and  RP91- 
169-000,  Williston  Basin  Interstate 
Pipeline  Company 
CAG-20. 
Docket  Nos.  TA91-1-2O-000,  and  001. 
Algonquin  Gas  Transmission  Company 
CAG-21. 
Docket  Nos.  TF91  ^1-20-000,  TM91-10-20- 
000,  TF91-4-20-001  and  TM91-10-20-001. 
Algonquin  Gas  Transmission  Company 
CAG-22. 
Docket  No.  CP89-1281-012,  Natural  Gas 
Pipeline  Company  of  America 
CAG-23. 
Docket  No.  PR91-14-000.  Acacia  Natural 
Gas  Corporation 
CAG-24.        1 1 
Omitted       I 
CAG-25. 
Docket  No.  RPgO-132-006,  United  Gas  Pipe 
Line  Company 
CAG-28. 
Docket  Nos.  RP91 -82-004  and  RP9O-108- 
012,  Columbia  Gas  Transmission 
Corporation 


Docket  No.  RP90-107-008.  Columbia  Gulf 
Transmission  Company 
CAG-27. 

Docket  No.  RP91-152-002,  Williams 
Natural  Gas  Company 
CAG-28. 

Docket  Nos.  CP88-391-005,  RP87-7-072, 
RP88-167-003.  RP85-148-011,  CP89-759- 
009,  CP90-2229-002,  CP9O-223O-0O3, 
CP89-790-002,  CP88-328-005,  RP90-8- 
005,  CP90-499-007,  CP84-336-006,  G- 
12059-001,  RP73-3-011,  RP82-55-049, 
CP72-255-003,  CP90-2228-002,  C89-728- 

002,  CP88-27a-O01,  CP89-19HM)03,  RP90- 
51-001,  CP84-146-008  and  G-12503-001. 
Transcontinental  Gas  Pipe  Line 
Corporation 

CAG-29. 
Docket  No.  RP88-267-013.  South  Georgia 
Natural  Gas  Company 
CAG-30. 
Docket  No.  RP91-iei-001,  Columbia  Gas 

Transmission  Corporation 
Docket  No.  RP91-ieo-001,  Columbia  Gulf 
Transmission  Company 
CAG-31. 
Docket  No.  RP91-147-003,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-32. 
Docket  No.  RP91-145-002,  Florida  Gas 
Transmission  Company 
CAG-33. 
Docket  No.  RP91-14O-004,  Questar  Pipeline 
Company 
CAG-34. 
Docket  Nos.  RP91-51r-006,  007,  TM91-5-22- 

001,  TM91-&-22-002,  003,  RP91-125-002. 

003,  RP91-98-005  and  006.  CNG 
Transmission  Corporation 

CAG-35. 
Docket  No.  TA91-1-55-001.  Questar 
Pipeline  Company 
CAG-36. 
Docket  Nos.  TA91-1-17-004  and  TM91-2- 
17-001,  Texas  Eastern  Transmission 
Company 
CAG-37. 
Docket  No.  TA90-1-29-O03. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-38. 
Docket  No.  RP85-39-006.  Wyoming 
Interstate  Company,  Ltd. 
CAG-39. 

Omitted  • 
CAG-40. 

Omitted 
CAG-41. 
Docket  Nos.  RP91-100-002  and  RP91-134- 

002.  Texas  Gas  Transmission 
Corporation 

CAG-42. 
Docket  No.  RP89-183-028,  Williams 
Natural  Gas  Company 
CAG-43. 
Docket  No.  RP88-28-002,  Northern  Illinois 
Gas  Company  v.  Natural  Gas  Pipeline 
Company  of  America 
CAG-44. 
Docket  No.  RP91-132-0O1,  Colorado 
Interstate  Gas  Company 
CAG-45. 
Docket  Nos.  RP85-122-019  and  RP87-3a- 
024,  Colorado  Interstate  Gas  Company 
and  Natural  Gas  Pipeline  Company  of 
America 


Docket  No.  RP90-170-001,  Colorado 
Interstate  Gas  Corporation 
CAG-46. 
Docket  No.  RP90-131-001.  Northern 
Natural  Gas  Company,  Division  of  Fjimn 
Corp. 
CAG-47. 
Docket  No.  RP91-107-002.  Williams 
Natural  Gas  Company 
CAG-48. 
Docket  Nos.  TQ90-3-32-002  and  RP90-12&- 
002.  Colorado  Interstate  Gas  Company 
CAG-49. 
Docket  Nos.  TA84-2-37-011  and  FA84-e- 
002,  Northwest  Pipeline  Corporation 
CAG-50. 
Docket  No.  TM91-8-29-001, 
Transcontinental  Gas  Pipe  Line 
Company 
CAG-51. 

Docket  No.  ST9&-359-O02,  Transok.  Inc. 
CAG-52. 
Docket  Nos.  CP86-578-028,  CP88-ei  1-001. 
CP89-312-003.  CP89-174O-001  and  CP90- 
203-001,  Northwest  Pipeline  Corporation 
CAG-53. 

Omitted 
CAG-64. 
Docket  Nos.RP86-119-00a  RP88-191-00a 
RP89-30-000.  RP90-1 22-000,  RP91-29- 
000,  RP91-167-000.  RP88-228-000,  RP89- 
249-OOa  RP89-29-O0a  RP89-149-000, 
RP89-242-O00,  CP87-1 15-000,  CP89-470- 
000,  TA84-2-9-000,  TA85-l-9-00a  TA89- 
1-fr-OOO,  TA90-1-9-000,  TA91-l-ft-00a 
RP91-16-O00  and  CP87-103-00a 
Tennessee  Gas  Pipeline  Company 
CAG-55. 

Omitted 
CAG-56. 
Docket  No.  PR91-15-00a  Farmland 
Industries  Inc.  v.  Louisiana  Intrastate 
Gas  Corporation 
CAG-67. 
Docket  Nos.  RP85-203-000,  RP88-2O3-000. 
RP88-262-000,  el  ai,  RP88-88-000,  RP82- 
58-019,  et  ai.  TA84-1 -28-002,  el  al., 
TA85-1-28-001,  TA85-3-28-00a  TA86-2- 
28-000,  001,  TA86-3-28-000,  001,  TQ89- 
2-28-001,  TA90-1-28-001,  TA91-1-28-000 
and  TM91-e-28-000,  Panhandle  Eastern 
Pipe  Line  Company 
Docket  No.  CP86-586-002.  Trunkline  Gas 
Company 
CAG-58. 

Omitted 
CAG-59. 
Docket  No.  RP85-202-000,  Trunkline  Gas 
Company 
CAG-60. 
Docket  Nos.  RP89-248-000,  RP90-7S-000 
and  RP90-106-000,  Mississippi  River 
Transmission  Corporation 
CAG-61. 
Docket  Nos.  RP87-3(M)3e  (Phase  0)  and 
RP90-69-007,  Colorado  Interstate  Gas 
Company 
CAG-62. 
Docket  Nos.  RP90-164-000  and  RP90-185- 
000,  Mid  Louisiana  Gas  Company 
CAG-63. 

Docket  No.  PR90-1(>-000,  Llano,  Inc. 
CAG-64. 
Docket  No.  PR81-2-00a  Rhone-Poulen«. 
Pipeline  Company 
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CAG-65. 
Docket  No8.  IS91-25-000.  IS87-14-000  and 
OR88-3-000.  Buckeye  Pipe  Une 
Company.  LP. 

CAG-ee. 

Docket  No.  RM91-8-000.  Qualifying  Certain 
Tight  Fonnation  Gas  for  Tax  Credit 
CAG-«7. 
Docket  No.  RI88-3O-O04.  Phillips  66  Natural 
Gas  Company 
CAG-68. 
Docket  No.  RM89-16-003,  Order 
Implementing  the  Natural  Gas  Decontrol 
Act  of  1989 
CAG-69. 
Docket  No.  GP88-27-002,  Quintana 
Petroleum  Corp..  NGPA  j  103 
Determination.  State  of  Louisiana 
Department  of  Natural  Resources 
CAG-70. 
Docket  No.  GP91-7-000.  Bureau  of  Land 
Management.  Section  108  Determination, 
HiGar  Petro,  Inc..  No.  1  U.S.A.  "D"  Well. 
FERC  No.  JD  91-02869 
CAG-71. 
Docket  No.  GP91-6-000,  American 
Distribution  Company  (Alabama 
Division) 
CAG-72. 
Docket  No.  GP86-26-002,  Northern  Pump 
Company  (Danner  No.  A-1  Well) 
CAG-73. 
Docket  No.  CP91-2-000.  Natural  Gas 
Pipeline  Company  of  America 
CAG-74. 
Docket  No.  CP88-57&-006.  Mobile  Bay 

Pipeline  Projects 
Docket  No.  CP88-415-004,  Florida  Gas 
Transmission  Company  and  Southern 
Natural  Gas  Company 
Docket  No.  CP88-437-002.  Tennessee  Gas 

Pipeline  Company 
Docket  No.  CP89-464-003,  Florida  Gas 
Transmission  Company,  Southern 
Natural  Gas  Company  and  Tennessee 
Gas  Pipeline  Company 
Docket  No.  CP89-511-002.  Texas  Eastern 
Transmission  Corporation  and  ANR 
Pipeline  Company 
Docket  No.  CP89-512-002,  Texas  Eastern 

Transmission  Corporation 
Docket  Nos.  CP89-513-002,  and  CP89-517- 

002.  Southern  Natural  Gas  Company 
Docket  No.  CP89-523-002, 
Transcontinential  Gas  Pipe  Line 
Corporation.  Florida  Gas  Transmission 
Company,  Tennessee  Gas  Pipeline 
Company.  Texas  Eastern  Transmission 
Corporation  and  ANR  Pipeline  Company 
Docket  No.  CP89-522-003.  Transcontinental 
Gas  Pipeline  Corporation,  Florida  Gas 
Transmission  Company,  Tennessee  Gas 
Pipeline  Company  and  Texas  Eastern 
Transmission  Corporation 
Docket  No.  CP88-474-002.  Texas  Eastern 

Transmission  Corporation 
Docket  No.  CI91-16-001.  Shell  Gas  Pipeline 
Company 
CAG-75. 
Docket  No.  CP89-637-007,  ANR  Pipeline 

Company 
Docket  No.  CP88-178-004,  Tnmkline  Gas 

Company 
Docket  No.  CP9O-1728-002,  Great  Lakes 
Gas  Transmission  Limited  Partnership 
Docket  No.  Cr89-638-004.  CNG 
Transmission  Corporation 


Docket  No.  CP90-68--004,  Transcontinental 

Gas  Pipe  Line  Corporation 
Docket  No.  CP90-688-003.  Texas  Gas 
Transmission  Corporation 
CAC-76. 
Docket  No.  CP91-144e-001.  The  Peoples 
Natural  Gas  Company 
CAG-77. 
Docket  No.  CP89-2095-001.  Tnmkline  Gas 
Company 
CAG-7a 
Docket  Nos.  CP91-1372-001,  and  CP91- 
1373-001,  Tennessee  Gas  Pipeline 
Company 
CAG-79. 
Docket  No.  CP91-969-001  CNG 
Transmission  Corporation 
CAG-80. 
Docket  No.  CP88-587-004.  Distrigas 
Corporation  and  Distrigas  of 
Massachusetts  Corporation 
CAG-81. 

Omitted 
CAG-82. 
Docket  No.  CP91-2334-O00,  Colorado 
Interstate  Gas  Company 
CAG-83. 

Omitted 
CAG-84. 

Omitted 
CAG-85 

Omitted 
CAG-fl6. 
Docket  No.  CP91-321-000,  Natural  Gas 
Pipeline  Company  of  America 
CAG-87. 
Docket  No.  CP90-1 297-000,  Williams 
Natural  Gas  Company 
CAG-8a 
Docket  Nos.  CP91-2013-000.  and  CP91- 
2014-000,  Trunkline  Gas  Company 
CAG-89. 
Docket  No.  CP91-433-000,  Tennessee  Gas 
Pipeline  Company 
CAG-90. 
Docket  No.  CP91-1 228-000.  The  Inland  Gas 
Company,  Inc. 
CAG-91. 
Docket  No.  CP8»-7-000,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-92. 
Docket  Nos.  CP89-661-003,  and  CP88-187- 
005,  Algonquin  Gas  Transmission 
Company 
CAG-93. 

Omitted 
CAG-94. 
Docket  Nos.  CP88-212-000.  001,  002,  RP89- 
67-000,  001,  RP89-121-000,  001.  002, 
CP88-238-000,  MT89-5-000.  001.  002.  003. 
004,  MG89-15-000.  001.  CP89-1 120-000. 
003  and  RP89-31-000.  West  Texas 
Gathering  Company 
CAG-95. 

Omitted 
CAG-96. 
Docket  No.  CP90-1439-000,  Trunkline  Gas 

Pipeline  Company 
Docket  No.  CP91-1794-000,  Tennessee  Gas 
Pipeline  Company 
CAG-97. 
Docket  Nos.  CP7O-69-002  and  CP70-7(M)01. 
Northern  Natural  Gas  Company,  Division 
of  Enron  Corporation  and  Northern 
Natural  Gas  Company 
CAG-98. 


Docket  Nos.  CP91-2127-000.  and  CP91- 
2128-000,  Western  Gas  Interstnfp 
Company 
CAG-99. 

Omitted 
CAG-100. 
Docket  Nos.  RP89-183-000, 007. 027.  RP91- 
43-003  and  TM91-3-43-003.  Williams 
Natural  Gas  Company 
CAG-101. 
Docket  Nos.  RP91-47-000  and  TM91-4-16- 
000.  National  Fuel  Gas  Supply 
Corporation 
CAG-102. 
Docket  No.  CP91-2417-000.  Iroquois  Gas 
Transmission  System,  LP. 
CAG-103. 
Docket  No.  CP91-78(MX)0.  Northwest 
Pipeline  Corporation 
CAG-104. 
Docket  Nos.  RP89-4ft-014  and  RP91-176- 
000,  Transwestem  Pipeline  Company 

Hydro  Agenda 
H-1. 
Project  No.  618-023,  Alabama  Power 
Company.  Order  on  rehearing. 

Electric  Agenda 

E-1. 
Docket  No.  ER91-457-000.  Central  Maine 
Power  Company.  Order  on  rate  filing. 
E-2. 
Docket  Nos.  EC90-10-000.  ER90-143-000. 
ER90-144-000,  ER90-145-000  and  EL9a- 
9-000,  Northeast  Utilities  Service 
Company.  Order  on  application  merger. 
E-3. 
Docket  No.  RM91-17-000,  Generic 
Determination  of  Rate  of  Return  on 
Common  Equity  for  Public  Utilities. 
Notice  of  proposed  rulemaking. 

Miscellaneous  Agenda 
M-1. 
Docket  No.  RM91-10-000,  Comprehensive 

Review  of  the  Commission's  Ex  Parte 

Regulations  Using  Negotiated 

Rulemaking  Procedures.  Notice  of  intent 

to  establish  committee. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Docket  No.  RM91-11-000,  In  Re  Pipeline 
Service  Obligations  and  Revisions  to 
Regulations  Governing  Self- 
Implementing  Transportation  Under  Part 
284  of  the  Commission's  Regulations. 
Notice  of  proposed  rulemaking. 

PR-2(A). 
Docket  Nos.  RP88-92-000.  RP88-263-000 
and  RP88-265-000.  United  Gas  Pipeline 
Company.  Initial  decision. 

PR-2(B). 
Docket  No.  RP8ft-92-000,  et  al.  United  Gas 

Pipe  Line  Company. 
Docket  No.  RP91-28-000,  Entex,  a  division 
of  Arkla,  Inc..  Louisiana  Gas  Service 
Company,  and  New  Orleans  Public 
Service,  Inc.  Complainants  v.  United  Gas 
Pipe  Line  Company  Respondent.  Order 
on  partial  initial  decision  and  complaint. 

PR-3. 


Federal  Regis! 


Docket  Nos.  RP88-262-O00.  CP8! 
TA89-1-28-000,  TA90-1-28-0 
88-002  and  RP87-103-000.  Pai 
Eastern  Pipe  Line  Company.  I 
decision. 
PR-4. 

Docket  Not.  RP88-44-011,  016.  C 
12-000,  RP7&-12-000,  RP8*-5a 
021.  022,  023,  026,  032,  RP88-I1 
005,  006,  010,  RP88-185-002,  0( 
202-001,  002,  RP89-57-001.  00: 
184-011,  RP88-185-004,  RP89- 
005.  007,  009,  Oil,  012,  RP89-2 
RP9O-81-O00,  001,  003,  004,  T/ 
005,  Oil,  TA84-2-33-013,  TAB 
015.  016,  017,  TA88-1-33-O00. 
TA88-3-33-003,  TA89-1-33-0 
TQ8&-1-33-002,  TM90-3-33-C 
TQ91-2-33-002.  TQ8&-l-3i-0 
290-000,  CI87-290-002,  CI88-e 
CP87-44-001.  CP87-553-0O1,  C 
77-000.  CP88-203-O00,  003,  CF 
CP88-27O-O01,  CP88-433-002. 

003.  004,  005.  CP88-700-002.  C 
001.  CP8»-896-001.  CP89-154C 
1722-001,  CP90-1 034-001,  CPS 
CP9a-1269-002,  CP9O-1281-0C 
CP90-1600-001,  El  Paso  Nafui 
Company.  Order  on  rehearing 

PR-5. 
Docket  Not.  Docket  Nos.  RP8»- 
CP89-1126-001,  RP89-222-005 

004,  CP8ft-133-002  and  CP89-i 
Transwestem  Pipeline  Compi 
on  rehearing. 

PR-6. 
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144S-001.  The  Peoples 
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2095-001,  Trunkline  Gas 


-1372-001,  and  CP91- 
ssee  Gas  Pipeline 


W&-OOTCNG 
)rporation 

187-004,  Distrigas 
Distrigas  of 
Corporation 


1334-000,  Colorado 
ompany 


21-000,  Natural  Gas 
ly  of  America 

297-000,  Williams 
ipany 

2013-000.  and  CP91- 
ine  Gas  Company 

33-000,  Tennessee  Gas 

y 

228-000.  The  Inland  Gas 


-000,  Transcontinental 
rporation 

i61-003,  and  CP88-187- 
as  Transmission 


!12-000.  001.  002,  RP89- 
-121-000.  001.  002, 
r89-5-000.  001.  002,  003, 
).  001.  CP8&-1 120-000. 
000,  West  Texas 
ny 


139-000,  Trunkline  Gas 

'94-000,  Tennessee  Gas 

I 

9-002  and  CP70-70-001. 
Gas  Company,  Division 
tion  and  Northern 
pony 


Docket  Nos.  CP91-2127-000,  and  CP91- 
2128-000.  Western  Gas  Inters*ntp 
Company 
CAG-99. 

Omitted 
CAG-100. 
Docket  Nos.  RP89-183-000, 007, 027,  RP91- 
43-003  and  TM91-3-43-003,  Williams 
Natural  Gas  Company 
CAG-101. 
Docket  Nos.  RP91-47-000  and  TM91-4-1&- 
000.  National  Fuel  Gas  Supply 
Corporation 
CAG-102. 
Docket  No.  CP91-2417-000.  Iroquois  Gas 
Transmission  System,  LP. 
CAG-103. 
Docket  No.  CP91-780-000.  Northwest 
Pipeline  Corporation 
CAG-104. 
Docket  Nos.  RP89-48-014  and  RP91-176- 
000,  Transwestem  Pipeline  Company 

Hydro  Agenda 

H-1. 

Project  No.  618-023,  Alabama  Power 
Company.  Order  on  rehearing. 

Electric  Agenda 
E-1. 
Docket  No.  ER91-457-000.  Central  Maine 
Power  Company.  Order  on  rate  filing. 
E-2. 
Docket  Nos.  EC90-10-000,  ER90-143-«)0, 
ER90-144-000,  ER9(V-145-000  and  EL90- 
9-000,  Northeast  Utilities  Service 
Company.  Order  on  application  merger. 
E-3. 
Docket  No.  RM91-17-000,  Generic 
Determination  of  Rate  of  Return  on 
Common  Equity  for  Public  Utilities. 
Notice  of  proposed  rulemaking. 

Miscellaneous  Agenda 
M-1. 
Docket  No.  RM91-10-000,  Comprehensive 

Review  of  the  Commission's  Ex  Parte 

Regulations  Using  Negotiated 

Rulemaking  Procedures.  Notice  of  intent 

to  establish  committee. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Docket  No.  RM91-11-000.  In  Re  Pipeline 
Service  Obligations  and  Revisions  to 
Regulations  Governing  Self- 
Implementing  Transportation  Under  Part 
284  of  the  Commission's  Regulations. 
Notice  of  proposed  rulemaking. 

PR-2(A). 
Docket  Nds.  RP88-92-00a  RP88-263-000 
and  RP88-265-000.  United  Gas  Pipeline 
Company.  Initial  decision. 

PR-2{B). 
Docket  No.  RP88-92-000.  et  al.  United  Gas 

Pipe  Line  Company. 
Docket  No.  RP91-28-000.  Entex,  a  division 
of  Arkla,  Inc.  Louisicna  Gas  Service 
Company,  and  New  Orleans  Public 
Service,  Inc.  Complainants  v.  United  Gas 
Pipe  Line  Company  Respondent.  Order 
on  partial  initial  decision  and  complaint. 

PR-3. 


Docket  Nos.  RP88-262-000,  CP89-917-00a 
TA89-1-28-000,  TA90-1-28-000,  RP88- 
88-002  and  RP87-103-000.  Panhandle 
Eastern  Pipe  Line  Company.  Initial 
decision. 
PR-4. 

Docket  Nos.  RP88-44-011,  016,  018.  RP7ft- 
12-OOa  RP79-12-O00,  RP85-58-012.  017, 
021,  022,  023,  026,  032,  RP88-184-002,  004. 
005.  006,  010.  RP88-1 85-002.  003.  RP8ft- 
202-001.  002.  RP89-57-001.  003.  RP88- 
184-011.  RP88-185-004.  RP89-132-004. 
005.  007,  009.  Oil,  012,  RP89-230-004, 
RP90-81-000,  001,  003,  004,  TA84-1-33- 
005,  Oil,  TA84-2-33-013,  TA85-1-33-004, 
015.  016,  tn7,  TA88-1-33-O00.  003,  004, 
TA88-3-33-003.  TA89-1-33-000,  001,  003. 
TQ89-l-3a-002,  TM9O-3-33-003,  004. 
TQ91-2-33-002.  TQ8&-1-33-002,  CIBI- 
290-000,  CI87-290-002,  CI88-605-005. 
CP87-44-001.  CP87-553-001,  002,  CP88- 
77-000,  CP88-203-000,  003,  CP88-244-001. 
CP88-270-001.  CP88-433-002,  CP88-434- 

003.  004.  005.  CP88-700-002.  CP89-483- 
001.  CP89-896-001.  CP8»-1 540-002.  CP89- 
1722-001,  CP90-1 034-001,  CP9O-1084-O02. 
CP90-1 289-002,  CP90-1 281-002  and 
CP9a-100O-001,  El  Paso  Natural  Gas 
Company.  Order  on  rehearing. 

PR-5. 
Docket  Nos.  Docket  Nos.  RP89-4&-011, 013, 
CP89-112e-001,  RP89-222-005,  RP8&-254- 

004,  CP8ft-133-002  and  CP89-886-002. 
Transwestem  Pipeline  Company.  Order 
on  rehearing. 

PR-6. 


Docket  Nos.  RP91-109-001,  CP90-202fi,-001. 
RP90-1 36-002,  RP91-104-002  and  RP91- 
106-002,  Transwestem  Pipeline 
Company.  Order  on  rehearing. 
PR-7. 

Docket  Nos.  CP91-687-000  and  CP90-227S- 
000,  ANR  Pipeline  Company;  Order  on 
certificate. 

//.  Producer  Matters 

PF-1. 
Reserved 

///.  Pipeline  Certificate  Matters 

PC-1. 
Docket  No.  RM90-1-001,  Revisions  to 

Regulations  Governing  Authorizations 

for  Construction  of  Natural  Gas 

Facilities.  Final  Rule. 
PC-2. 
Docket  No.  RM90-7-000.  Revisions  to 

Regulations  Goveming  Transportation 

Under  Section  311  of  the  Natural  Gas 

Policy  Act  of  1978  and  Blanket 

Transportation  Certificates 
Docket  No.  GP88-11-002.  Hadson  Gas 

Systems,  Inc. 
Docket  No.  CP88-286-004,  Cascade  Natural 

Gas  Corporation  v.  Northwest  Pipeline 

Corporation,  et.  al. 
Docket  Nos.  RP88-ei-014,  RP88-e7-033  and 

RP88-175-002,  Texas  Easlem 

Transmission  Corporation.  Final  Rule. 
PC-3. 
Docket  Nos.  CP9(>-1372-000.  001.  CP90- 

1373-000,  001,  CP9O-1374-000,  001,  CP90- 


1375-000  and  001,  Altamont  Gas 

Transmission  Company.  Order  on 

application  for  certificate. 
PC-4. 
Docket  Nos.  CP89-460-003,  000.  001,  006. 

007  and  CP90-1-001,  Pacific  Gas 

Transmission  Company.  Order  on 

application  for  certificate. 
PC-5. 
Docket  No.  CP90-2214-001.  El  Paso  Nature" 

Gas  Company.  Order  on  application  for 

certificate. 
PC-6. 
Docket  Nos.  CP9O-2294-000  and  001, 

Transwestem  Pipeline  Company.  Order 

on  application  for  a  certificate. 
PC-7. 
Docket  Nos.  CP88-433-002  and  003.  El  Paso 

Natural  Gas  Company.  Order  on  requests 

for  rehearing. 

pc-e. 

Docket  No.  CP91-1379-000.  Kem  River  Gas 
Transmission  Company.  Order  on 
application  for  rehearing. 

PC-9. 
Docket  Nos.  CP91-2284-000  and  RP91-153- 
002.  East  Tennessee  Natural  Gas 
Company.  Declaratory  order  regarding 
transportation  under  section  311  of  the 
Natural  Gas  Policy  Act. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-18035  Filed  7-25-81: 4:02  pm) 
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FEDERAL  ELECTION  COMMISSION 

(Notice  1991-11] 

11  CFR  Parts  100,  102,  106,  110,  116, 
9001-9007,  9012,  and  9031-9039 

Public  Financing  of  Presidential 
Primary  and  General  Election 
Candidates 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule;  transmittal  of 
regulations  to  Congress. 

summary:  The  Commission  has  revised 
its  regulations  governing  publicly 
financed  Presidential  primary  and 
general  election  candidates.  These 
regulations  implement  the  provisions  of 
26  U.S.C.  chapters  95  and  96,  the 
"Presidential  Election  Campaign  Fund 
Act"  and  the  "Presidential  Primary 
Matching  Payment  Account  Act."  The 
principal  changes  involve  allocation  of 
expenses  to  the  state-by-state  spending 
limits.  Other  areas  in  which  changes  are 
being  made  include  candidate 
agreements,  the  matching  fund  process, 
media  travel  costs,  joint  fundraising, 
transfers  to  compliance  funds,  and 
repayment  determinations.  Further 
information  on  these  revisions  is 
provided  in  the  supplementary 
information  which  follows. 
DATES:  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  taken  after  these  regulations  have 
been  before  Congress  for  30  legislative 
days  pursuant  to  2  U.S.C.  438(d)  and  26 
U.S.C.  9009(c)  and  9039(c).  A  document 
announcing  the  effective  date  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACr 
Ms.  Susan  E.  Propper.  Assistant  General 
Counsel.  999  E  Street.  NW..  Washington. 
DC  20463.  (202)  376-5690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  publishing  today  the  final 
text  of  revisions  to  its  regulations  at  11 
CFR  106.2.  and  Parts  9001-9007,  9012. 
and  9031-9039,  which  concern  the  public 
financing  process  for  Presidential 
primary  and  general  election 
candidates.  The  Commission  is  also 
publishing  conforming  amendments  to 
§§  100.8(b),  102.17. 110.1, 110.8,  and 
116.5.  On  January  2, 1991,  the 
Commission  issued  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  which  it  sought 
comments  on  proposed  revisions  to 
these  regulations.  56  FR  106.  Written 
comments  were  received  from  the 
Internal  Revenue  Service,  the 
Democratic  National  Committee,  and 
the  Gephardt  for  President  Committee  in 
response  to  the  Notice. 


Section  438(d)  of  title  2,  United  States 
Code,  and  26  U.S.C.  9009(c)  and  9039(c) 
require  that  any  rules  or  regulations 
prescribed  by  the  Commission  to  carry 
out  the  provisions  of  titles  2  and  26  of 
the  United  States  Code  be  transmitted  to 
the  Speaker  of  the  House  of 
Representatives  and  the  President  of  the 
Senate  30  legislative  days  before  they 
are  Finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  July  19. 1991. 

Explanation  and  Justification 

The  Commission  has  revised  its 
regulations  governing  publicly  fmanced 
Presidential  primary  and  general 
election  candidates  in  several  respects. 
The  principal  changes  involve  the 
allocation  of  expenses  to  the  state-by- 
state  spending  limits,  and  the  exclusion 
of  certain  costs  from  state  allocation. 
Other  areas  in  which  changes  are  made 
include  candidate  agreements,  media 
travel  costs,  joint  fundraising,  transfers 
to  compliance  funds,  and  repayment 
determinations. 

The  Commission  has  initiated  a 
separate  rulemaking  to  consider 
possible  changes  to  its  matching  fund 
submission  and  certification  procedures 
set  forth  at  11  CFR  9034.1,  9034.5.  903a2. 
9036.4.  9036.5. 9036.6.  9037.1  and  9037.2. 
See  notice  of  proposed  rulemaking.  56 
FR  29372  (June  26. 1991).  A  new 
rulemaking  is  necessitated  by  the 
Department  of  the  Treasury's  recent 
promulgation  of  new  rules  regarding 
payments  to  candidates,  which  it 
adopted  to  address  the  possible 
shortage  in  the  Presidential  Election 
Campaign  Fund.  See  26  CFR  parts  701 
and  702.  56  FR  21596  (May  10, 1991). 

In  the  course  of  this  rulemaking,  the 
Commission  considered  proposals  for 
change  that  it  did  not  ultimately 
incorporate  into  the  revised  rules.  For 
example,  the  Commission  sought 
comments  on  ways  to  streamline  the 
audit  and  repayment  processes  and  to 
encourage  quicker  termination  of 
committee  activity.  One  possibility 
considered  was  to  set  winding  down 
costs  as  a  fixed  percentage  of  a 
candidate's  total  expenditures  during 
the  campaign,  or  as  a  percentage  of  total 
matching  funds  certified  for  that 
candidate.  However,  the  Commission 
has  decided  not  to  change  the  current 
approach  to  winding  down  costs  at  this 
time  because  other  changes  in  the 
primary  election  regulations,  such  as  the 
revisions  to  the  state  allocation  rules, 
should  result  in  quicker  completion  of 
the  audit  and  repayment  processes. 

In  addition,  two  changes  have  been 
made  throughout  these  regulations.  First, 
the  term  "committee  assets"  is  used 
instead  of  "campaign  assets."  Secondly. 


the  cross-references  to  the  convention 
regulations  at  11  CFR  part  9008  have 
been  changed  back  to  the  current 
citations,  since  the  reorganization  and 
revision  of  the  convention  rules  has 
been  suspended  .until  after  the  1992 
conventions.  See  56  FR  14319  (April  9. 
1991). 

Part  100— Scope  and  Definitions  (2 
U.S.C.  431) 

Section  100.8    Expenditure  (2  U.S.C. 
431(9)) 

The  Commission  is  now  revising  and 
simplifying  the  way  in  which  the  20% 
fundraising  exemption  from  the  overall 
spending  limit  for  primary  candidates  is 
determined.  Under  the  new  method  set 
out  in  §  100.8(b)(21).  the  amounts 
excluded  at  the  state  level  are  added  to 
an  amount  excluded  at  the  national 
level  to  permit  committees  to  claim  the 
full  benefit  of  the  20%  fundraising 
exemption  established  by  the  FECA. 
These  changes  correspond  with  changes 
in  the  method  set  out  in  S  110.8(c)(2)  for 
determining  the  amount  of  fundraising 
costs  exempt  from  the  state  spending 
limits. 

Part  102 — Registration.  Organization, 
and  Recordkeeping  by  Political 
Committees  (2  U.S.C.  433) 

Section  102.17   Joint  Fundraising  by 
Committees  Other  Than  Separate 
Segregated  Funds 

The  Commission  is  revising  the  joint 
fundraising  rules  set  out  at  11  CFR 
102.17  in  several  respects.  First, 
paragraph  (a)(1)  now  specifies  that  if 
committees  participating  in  a  joint 
fundraiser  elect  to  form  a  separate 
committee  to  serve  as  the  fundraising 
representative,  the  separate  committee 
cannot  be  a  participant  in  any  other 
joint  fundraising  efforts  but  may  conduct 
more  than  one  joint  fundraising  effort 
for  the  participating  committees.  This 
change  corrects  two  problems.  First,  in 
cases  where  this  has  occurred,  there 
was  no  explicit  allocation  formula  for 
determining  the  amounts  to  be 
distributed  to  each  of  the  participating 
original  committees.  Secondly,  there  has 
been  confusion  as  to  the  amount  that 
may  be  contributed  to  the  fundraising 
representative  for  distribution  among 
the  participating  committees.  Under  new 
paragraph  (c)(7)(i)(C)  the  expenses  for  a 
series  of  fundraising  events  or  activities 
must  be  allocated  on  a  per  event  basis. 
This  provision  parallels  language  in 
current  §  9034.8(c)(8)(i)(C). 

New  language  is  also  being  added  to 
paragraph  (c)(1)  to  require  the  allocation 
formula  to  indicate  the  amount  or 
percentage  of  each  contribution  that  w'll 


be  allocated  to  each  particif 
the  formula  may  not  state  th 
amount  of  the  proceeds  will 
to  a  specific  participant,  or  t 
contributions  will  be  allocat 
participant  because  the  coni 
are  matchable.  Section  9034. 
does  not  permit  the  committ 
joint  fundraiser  to  maximize 
matchability  of  contribution: 
the  formula  may  state,  for  e> 
the  first  $250  of  each  contrib 
be  allocated  to  a  particular  c 
The  new  rules  also  delete  th 
language  in  paragraph  (c)(1) 
that  the  joint  fundraising  pai 
must  use  the  formula  to  alloc 
fundraising  expenses.  This  c 
necessary  because  paragrap 
indicates  that  the  joint  fundr 
representative  allocates  expi 
on  the  percentage  of  total  re( 
allocated  to  each  participant 
note  that  corresponding  chai 
included  in  the  joint  fundrais 
applicable  to  presidential  ca: 
See  11  CFR  9034.8. 

Fart  lOfr— Allocation  of  Cand 
Committee  Activities 

Section  106.2  State  Allocati 
Expenditures  Incurred  by  Au 
Committees  of  Presidential  f 
Candidates  Receiving  Match 

As  in  the  past,  many  of  the 
arising  in  the  1988  election  cj 
involved  the  allocation  of  ex] 
particular  states  for  purpose: 
statutory  state-by-state  speni 
limitations  for  Presidential  pi 
candidates  receiving  matchir 
U.S.C.  441a{b)(l)  and  441a(g), 
practice,  the  state  limits  have 
greatest  impact  in  the  states  1 
first  primaries  because  the  sp 
limits  are  based  on  voting  agi 
population  and  do  not  recogn 
national  importance  of  these 
extends  well  beyond  the  rela 
numbers  of  delegates  at  stake 
national  significance  of  the  fi; 
campaigns  is  shown  by  their 
national  issues,  their  coverag 
national  and  international  pr< 
candidates'  appeals  to  voters 
nationwide,  and  the  effect  the 
primaries  have  in  winnowing 
candidates  able  to  continue  t( 
in  subsequent  primaries.  The 
of  the  early  primaries  has  resi 
creative  attempts  to  reduce  th 
allocated  to  these  states  for  v 
activities.  This,  in  turn,  has  nt 
extensive  review  of  committe 
allocation  practices  during  th< 
primary  audits. 

For  these  reasons,  the  Comi 
has  now  decided  to  make  sub 
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the  cross-references  to  the  convention 
regulations  at  11  CFR  part  9008  have 
been  changed  back  to  the  current 
citations,  since  the  reorganization  and 
revision  of  the  convention  rules  has 
been  suspended  .until  after  the  1992 
conventions.  See  56  FR  14319  (April  9. 
1991). 

Part  100— Scope  and  Definitions  (2 
U.S.C.  431) 

Section  100.8    Expenditure  (2  U.S.C. 
431(9)) 

The  Commission  is  now  revising  and 
simplifying  the  way  in  which  the  20% 
fundraising  exemption  from  the  overall 
spending  limit  for  primary  candidates  is 
determined.  Under  the  new  method  set 
out  in  §  100.8(b)(21),  the  amounts 
excluded  at  the  state  level  are  added  to 
an  amount  excluded  at  the  national 
level  to  permit  committees  to  claim  the 
full  benefit  of  the  20%  fundraising 
exemption  established  by  the  FECA. 
These  changes  correspond  with  changes 
in  the  method  set  out  in  S  110.8(c)(2)  for 
determining  the  amount  of  fundraising 
costs  exempt  from  the  state  spending 
limits. 

Part  102 — Registration,  Organization, 
and  Recordkeeping  by  Political 
Committees  (2  U.S.C.  433) 

Section  102.17   Joint  Fundraising  by 
Committees  Other  Than  Separate 
Segregated  Funds 

The  Commission  is  revising  the  joint 
fundraising  rules  set  out  at  11  CFR 
102.17  in  several  respects.  First, 
paragraph  (a)(1)  now  specifies  that  if 
committees  participating  in  a  joint 
fundraiser  elect  to  form  a  separate 
committee  to  serve  as  the  fundraising 
representative,  the  separate  committee 
cannot  be  a  participant  in  any  other 
joint  fundraising  efforts  but  may  conduct 
more  than  one  joint  fundraising  effort 
for  the  participating  committees.  This 
change  corrects  two  problems.  First,  in 
cases  where  this  has  occurred,  there 
was  no  explicit  allocation  formula  for 
determining  the  amounts  to  be 
distributed  to  each  of  the  participating 
original  committees.  Secondly,  there  has 
been  confusion  as  to  the  amount  that 
may  be  contributed  to  the  fundraising 
representative  for  distribution  among 
the  participating  committees.  Under  new 
paragraph  (c)(7)(i)(C)  the  expenses  for  a 
series  of  fundraising  events  or  activities 
must  be  allocated  on  a  per  event  basis. 
This  provision  parallels  language  in 
current  §  9034.8(c)(8)(i)(C). 

New  language  is  also  being  added  to 
paragraph  (c)(1)  to  require  the  allocation 
formula  to  indicate  the  amount  or 
percentage  of  each  contribution  that  w'll 


be  allocated  to  each  participant.  Thus, 
the  formula  may  not  state  that  a  fixed 
amount  of  the  proceeds  will  be  allocated 
to  a  specific  participant,  or  that 
contributions  will  be  allocated  to  one 
participant  because  the  contributions 
are  matchable.  Section  9034.8(c)(7)(i) 
does  not  permit  the  committee  to  use  a 
joint  fundraiser  to  maximize  the 
matchability  of  contributions.  However, 
the  formula  may  state,  for  example,  that 
the  first  $250  of  each  contribution  will 
be  allocated  to  a  particular  candidate. 
The  new  rules  also  delete  the  previous 
language  in  paragraph  (c)(1)  indicating 
that  the  joint  fundraising  participants 
must  use  the  formula  to  allocate 
fundraising  expenses.  This  change  was 
necessary  because  paragraph  (c)(7) 
indicates  that  the  joint  fundraising 
representative  allocates  expenses  based 
on  the  percentage  of  total  receipts 
allocated  to  each  participant.  Please 
note  that  corresponding  changes  are 
included  in  the  joint  fundraising  rules 
applicable  to  presidential  candidates. 
See  11  CFR  9034.8. 

Part  lOfr— AIlocatioD  of  Candidate  and 
Committee  Activities 

Section  106.2    State  Allocation  of 
Expenditures  Incurred  by  Authorized 
Committees  of  Presidential  Primary 
Candidates  Receiving  Matching  Funds 

As  in  the  past,  many  of  the  issues 
arising  in  the  1988  election  cycle 
involved  the  allocation  of  expenses  to 
particular  states  for  purposes  of  thto 
statutory  state-by-state  spending 
limitations  for  Presidential  primary 
candidates  receiving  matching  funds.  2 
U.S.C.  441a{b){l)  and  441a(g).  In 
practice,  the  state  limits  have  the 
greatest  impact  in  the  states  holding  the 
first  primaries  because  the  spending 
limits  are  based  on  voting  age 
population  and  do  not  recognize  that  the 
national  importance  of  these  primaries 
extends  well  beyond  the  relatively  small 
numbers  of  delegates  at  stake.  The 
national  significance  of  the  first  primary 
campaigns  is  shown  by  their  focus  on 
national  issues,  their  coverage  by  the 
national  and  international  press,  the 
candidates'  appeals  to  voters 
nationwide,  and  the  effect  these 
primaries  have  in  winnowing  the  field  of 
candidates  able  to  continue  to  campaign 
in  subsequent  primaries.  The  importance 
of  the  early  primaries  has  resulted  in 
creative  attempts  to  reduce  the  amounts 
allocated  to  these  states  for  various 
activities.  This,  in  turn,  has  necessitated 
extensive  review  of  committees' 
allocation  practices  during  the  post- 
primary audits. 

For  these  reasons,  the  Commission 
has  now  decided  to  make  substantial 


changes  in  its  regulations  to  try  to 
resolve  some  of  the  current  problems 
and  to  simplify  state  allocation.  One  of 
the  two  comments  received  stated  that 
proposals  designed  to  simplify 
allocation  and  to  treat  these  as  national 
primaries  "makes  eminent  sense  in  the 
light  of  experience."  As  discussed 
below,  the  other  commenter  urged  the 
Commission  to  take  several  additional 
steps  in  this  direction. 

Under  the  new  state  allocation  rules, 
the  detailed  list  of  allocable 
expenditures  and  exemptions  set  out  in 
previous  11  CFR  106.2  is  replaced  with  a 
more  limited  set  of  allocable 
expenditures  that  are  directly  related  to 
the  campaigns  in  particular  states.  All 
other  expenditures  are  exempted  fit)m 
state  allocation,  but  not  from  the  overall 
spending  limits.  The  following 
expenditures  are  subject  to  state 
allocation: 

(1)  Expenses  for  campaign  advertising 
distributed  through  the  broadcast  media 
and  print  media  in  a  particular  state,  but 
excluding  production  costs,  national 
advertising  costs  and  commissions  for 
media  purchases.  For  broadcast  and 
print  media  buys  distributed  to  more 
than  one  state,  allocation  is  based  on 
the  proportion  of  viewers  or  readers  in 
each  state. 

(2)  Expenditures  for  mass  mailings 
where  more  than  500  pieces  are  sent  to  a 
given  state  and  expenditures  for 
shipping  other  campaign  materials  to  the 
state. 

(3)  Expenditiu^s  for  special  telephone 
programs  targeted  at  a  particular  state, 
such  as  voter  registration,  get  out  the 
vote,  fundraising  or  telemarketing 
programs. 

(4)  Expenditures  for  public  opinion 
polls,  except  those  conducted  on  a 
nationwide  basis.  Allocable  costs  are 
based  on  the  number  of  people 
interviewed  in  each  state. 

(5)  Overhead  expenses  for  state 
offices,  but  not  for  national  campaign 
headquarters.  Overhead  expenses  for 
regional  offices  are  allocated  to  the  next 
primary  state  in  the  region. 

Under  the  new  approach,  presidential 
primary  candidates  are  not  required  to 
allocate  the  following  categories  of 
expenditures  to  specific  states: 

(1)  Interstate  and  intrastate  travel  and 
subsistence  expenses  for  the  candidate 
and  his  or  her  campaign  staff; 

(2)  Salaries  of  campaign  staff  working 
in  a  given  state;  and 

(3)  Consulting  fees  for  those 
consulting  on  national  campaign 
strategy. 

Finally,  the  new  rules  simplify  the 
application  of  the  fundraising  exemption 
by  allowing  committees  to  treat  up  to 


50%  of  expenditures  allocable  to  each 
state  as  exempt  fundraising  costs, 
except  that  100%  of  the  costs  of  mass 
mailings  may  be  treated  as  fundraising  if 
the  materials  were  mailed  more  than  28 
days  before  the  primary.  This  approach 
revises  the  28  day  rule  previously  set 
forth  at  11  CFR  110.8(c)(2)  so  that  the 
timing  of  fundraising  activities  is  only 
significant  for  mass  mailings.  In 
addition,  the  new  rules  supersede  AO 
1988-6  in  which  the  Commission 
concluded  that  50%  of  the  costs  of 
broadcasting  a  particular  advertisement 
may  be  excluded  from  state  allocation 
under  the  fundraising  exemption. 

These  changes  also  involve 
reorganizing  9  106.2  in  the  following 
respects.  Paragraph  (a)  now  sets  out  the 
general  rule  that  only  the  expenditures 
indicated  in  this  section  must  be 
allocated  to  particular  states.  Previous 
paragraphs  (b)  and  (c)  have  been 
combined  into  new  paragraph  (b) 
describing  allocable  expenses.  The 
reporting  provisions  of  former  paragraph 
(d)  are  now  located  in  paragraph  (c). 
The  recordkeeping  requirements  of 
previous  paragraph  (e)  have  been 
amended  and  placed  in  paragraph  (d). 
The  revised  state  allocation  rules  in 
9  106.2  address  the  following  types  of 
expenses: 

1.  Media  expenditures.  The  new  rules 
continue  the  previous  approach 
requiring  allocation  of  print  and 
broadcast  advertising,  but  excluding 
national  advertising  and  media 
production  costs  from  state  allocation. 
However,  one  modification  has  been 
made  regarding  commissions.  Under  the 
old  rules,. 9  106.2(b)(2)(i)(B)  provided  for 
state-by-state  allocation  of  any 
commission  charged  for  the  purchase  of 
broadcast  media,  using  industry  market 
data.  The  new  rules  specify  that 
commissions,  fees,  and  other 
compensation  for  the  purchase  of 
broadcast  or  print  media  need  not  be 
allocated  to  any  State. 

The  NPRM  indicated  that  the 
Commission  has  encountered  situations 
in  recent  audits  in  which  committees 
have  sought  to  claim  very  low  amounts 
as  media  commissions  in  comparison  to 
the  amounts  claimed  as  production 
costs,  and  in  comparison  to  the  amounts 
of  commissions  in  previous  presidential 
election  cycles.  Consequently, 
comments  were  sought  on  how  to 
determine  whether  the  amount  paid  to 
the  advertising  firm  or  media  consultant 
represents  the  usual  and  normal  charge 
for  the  services  provided.  Questions 
may  also  arise  as  to  whether  media 
commissions  are  national  or  state 
expenditures.  One  commenter  suggested 
that  because  of  these  difficulties,  the 
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Commission  should  not  allocate  media 
commissions  against  the  state  spending 
ceilings.  The  Commission  has  decided  to 
take  the  approach  of  not  allocating 
media  commissions  to  the  state 
spending  limits.  The  final  rules  also 
include  new  language  to  clarify  that  if 
industry  market  data  is  not  available  to 
support  state  allocation  of  media 
advertising  costs,  market  data  must  be 
obtained  from  the  media  carrier. 

2.  Mass  mailings  and  shipping  other 
campaign  materials.  New 

S  106.2(b)(2)(ii)  specifically  requires  the 
allocation  of  the  costs  associated  with 
mass  mailings  of  over  500  pieces  to  a 
state  and  the  costs  of  shipping  campaign 
materials  to  a  state.  Such  costs  were 
allocable  under  previous  S  106.2,  unless 
they  could  qualify  as  fundraising 
expenses.  The  new  language  parallels 
the  concept  of  mass  mailings  used  in  the 
franked  mail  statute  applicable  to 
members  of  Congress.  39  U.S.C. 
3210(a)(6).  In  contrast  to  the  previous 
rules,  the  new  language  does  not  require 
allocation  of  the  costs  of  producing 
materials  that  are  subsequently  shipped 
to  a  state  for  distribution.  The  new  mass 
mailing  provision  operates  in 
conjunction  with  the  Commission's 
simplified  approach  to  the  fundraising 
exemptions  from  the  state  and  overall 
spending  limits  set  out  in  S  100.8(b)(21) 
and  110.8(c)(2).  Under  the  new 
approach,  a  committee  may  treat  100% 
of  mass  mail  expenses  and  50%  of 
campaign  material  shipping  costs  as 
counting  against  the  state  or  overall 
fundraising  exemptions. 

3.  Overhead  expenditures  for  state 
offices  and  regional  offices.  The 
Commission  is  now  revising 

§  106.2(b)(2)(iii)  to  provide  fiirther 
guidance  as  to  how  to  allocate  overhead 
expenses  of  regional  offices.  Overhead 
expenses  will  be  allocated  to  the  next 
primary  state  in  the  region.  If  two  or 
more  states  in  the  region  hold  primaries 
on  the  same  day,  overhead  expenses 
should  be  apportioned  equally  between 
these  states. 

As  under  the  previous  rules, 
allocation  is  required  for  state  offices, 
but  with  certain  exceptions,  it  is  not 
required  for  national  campaign 
headquarters.  These  provisions  are  also 
reorganized  so  that  the  definition  of 
"overhead  expenditure"  only  appears 
once.  Please  note  that  the  State  office 
overhead  provision  has  been  revised  to 
clarify  that  the  location  of  the  State 
office  is  not  controlling,  and  to  clarify 
that  allocable  expenses  include  the 
costs  of  facilities  used  for  campaign 
events  in  a  State.  Overhead  also 
includes  the  cost  of  temporary  offices 
established  while  the  candidate  is 


traveling  in  the  State  or  in  the  final 
weeks  before  the  primary  election,  as 
well  as  expenses  paid  by  campaign  staff 
and  subsequently  reimbursed  by  the 
campaign,  such  as  miscellaneous 
supplies,  copying,  printing,  and 
telephone  expenses.  See  11  CFR  116.5. 
However,  overhead  does  not  include  the 
cost  of  vehicles  leased  for  extended 
periods  and  used  in  a  particular  State, 
unless  these  costs  are  allocable  for 
another  reason,  such  as  the  use  of 
vehicles  for  polling  purposes. 

One  comment  urged  the  Commission 
to  exclude  from  allocation  overhead 
expenses  related  to  dealing  with  the 
press  and  organizing  campaign  trips  and 
events  for  the  candidate.  This  suggestion 
was  not  adopted  because  drawing 
distinctions  for  different  categories  of 
overhead  is  contrary  to  the 
Conmiission's  new  approach  of  creating 
broad  categories  of  allocable  expenses 
and  exempt  expenses.  The  newly 
created  exemptions  for  travel  and  salary 
expenses  will  result  in  the  exclusion  of  a 
substantial  amount  of  expenses.  In 
addition,  the  final  rules  concerning 
overhead  permit  committees  to  treat  10 
percent  of  State  office  overhead 
expenditures  as  exempt  compliance 
costs  which  are  therefore  excludable 
from  the  state  spending  limits. 

4.  Expenditures  for  special  telephone 
programs.  The  Commission  is  now 
replacing  its  previous  allocation  rules 
for  interstate  and  intrastate  telephone 
calls  with  new  language  at 
§  106.2(b)(2)(iv)  requiring  allocation  only 
If  the  intrastate  or  interstate  telephone 
calls  part  of  a  special  telephone 
programs  targeted  at  a  particular  state. 
This  includes  special  programs  such  as 
voter  registration,  get  out  the  vote 
efforts,  fundraising,  or  telemarketing 
calls  designed  to  increase  candidate 
recognition  and  support  among  voters  in 
the  state.  These  costs  are  allocable 
irrespective  of  whether  the  calls 
originated  inside  or  outside  the  state 
called.  The  final  rules  indicate  that 
"targeted  at  a  particular  state"  means 
that  10  percent  or  more  of  the  total 
telephone  calls  made  in  each  month  are 
made  to  that  state.  The  final  rules  have 
been  modified  horn  the  previous 
proposals  to  clarify  that  the  allocable 
expenses  for  special  telephone  programs 
include  consultants'  fees,  related  travel 
costs,  and  the  costs  of  office  rental.  This 
covers  both  the  costs  of  renting  office 
space  for  a  limited  period  specifically 
for  the  purpose  of  conducting  the 
program,  as  well  as  a  pro  rata  portion  of 
the  campaign  committee's  state  office  or 
national  headquarters  if  used  to  conduct 
the  program.  As  explained  below, 
consultants'  fees  are  allocable  if  they 


relate  to  conducting  special  telephone 
programs  or  polling  acUvity,  but  they  are 
not  allocable  if  they  are  charged  for 
consulting  on  national  campaign 
strategy. 

5.  Public  opinion  polls.  Paragraph 
(b)(2)(v)  of  revised  S  106.2  continues  the 
previous  approach  regarding  the 
allocation  of  polling  expenses.  Thus, 
expenditures  incurred  for  public  opinion 
polls  covering  one  state  are  allocable  to 
that  state.  Polls  covering  two  or  more 
states  continue  to  be  allocable  to  those 
states  based  on  the  number  of  people 
interviewed  in  each  state,  but  polls 
conducted  on  a  nationwide  basis  are  not 
allocable.  The  revised  rules  also  specify 
that  allocable  expenses  include  the 
costs  of  designing  and  conducting  a  poll, 
such  as  consultants'  fees  and  travel 
costs. 

6.  Costs  excluded  from  allocation.  As 
indicated  above,  the  revised  allocation 
rules  are  intended  to  eliminate  several 
problems  encountered  by  the 
Commission  and  by  committees  under 
the  previous  rules.  For  example,  the 
previous  regulations  required  the 
allocation  of  intrastate  travel  and 
subsistence  expenses,  as  well  as  salary 
expenses,  for  persons  working  in  a 
particular  state  for  five  consecutive  days 
or  more.  11  CFR  106.2(b)(2)(ii)  and  (iii). 
The  original  purpose  of  these  provisions 
was  to  simplify  the  allocation  of  travel 
and  salary  expenses.  However,  in 
administering  these  requirements,  the 
Commission  has  found  that  the  rule 
forced  committees  to  create  and 
maintain  travel  itineraries  for  many  trips 
by  candidates  and  campaign  staff  so 
that  the  Commission  could  determine 
the  length  of  their  stays  in  particular 
states.  In  addition,  questions  arose  as  to 
whether  travel  expenses  of  independent 
consultants,  as  well  as  travel  and  salary 
costs  for  a  committee's  vendors' 
employees,  were  also  subject  to  this  five 
day  rule.  Other  questions  involved  the 
application  of  the  exemption  for 
interstate  travel  set  out  at  11  CFR 
106.2(c)(4)  in  situations  where  campaign 
staff  commuted  on  a  regular  basis  to  and 
from  airports  or  hotels  located  across 
the  border  in  a  neighboring  state. 
Consequently,  the  effects  of  the  five  day 
rule  for  salaries  and  intrastate  travel, 
and  the  interstate  travel  exemption  were 
to  complicate,  not  to  simplify,  allocation. 

To  alleviate  these  difficulties,  the 
Commission  is  now  excluding  all 
interstate  and  intrastate  travel  and 
salary  expenses  from  state  allocation. 
This  will  allow  the  Commission  to 
devote  its  limited  resources  to 
monitoring  other  aspects  of  the 
Matching  Fund  Program.  Moreover,  now 
that  salaries  are  excluded  from  state 


allocation.  {  106.2  is  being  fu 
simplified  by  eliminating  the 
that  had  permitted  committei 
exclude  10  percent  or  more  o 
workers'  salaries  from  state  > 
as  exempt  compliance  costs, 
previous  11  CFR  10e.2(c)(5).  I 
however,  that  salaries  contin 
counted  against  the  overall  s 
limit  for  primary  candidates, 
campaigns  may  continue  to  c 
percent  of  salary  costs  from  ( 
limits  for  compliance  activitii 
CFR  9035.1(c). 

The  Commission  has  also  ( 
expressly  exclude  national  c( 
fees  from  allocation.  See  11  C 
(3).  This  exemption  applies  tc 
for  consulting  on  national  cai 
strategy,  but  does  not  include 
fees  charged  for  conducting  s 
telephone  programs  or  public 
polls  in  a  particular  state. 

7.  Recordkeeping  and  Alloi 
the  Next  Primary  State.  Spec 
recordkeeping  requirements  1 
included  in  several  sections  t 
particular  kinds  of  records  co 
must  maintain  regarding  allot 
expenses  such  as  direct  mail, 
costs,  regional  overhead  expe 
special  telephone  programs  a: 
See  §  106.2(b)(2)(ii).  (iii)(B).  (i' 
In  addition,  the  final  rules  ad( 
language  at  9  106.2(d)  general 
requiring  the  retention  of  all  c 
supporting  allocations  of  expe 
to  particular  states  and  claimi 
exemption  from  allocation  uni 
section.  If  a  presidential  camp 
committee  does  not  maintain 
records,  the  regulations  indict 
expenditures  will  be  consider 
allocable,  and  shall  be  allocat 
state  holding  the  next  primary 
caucus  or  convention  after  tht 
expenditure  is  incurred.  In  an 
appropriate  case,  the  Commis 
also  wish  to  pursue  the  failure 
maintain  records  under  11  CFl 
One  commenter  indicated  thai 
purposes  served  by  this  provii 
be  accomplished  in  a  less  bun 
way,  but  did  not  indicate  spec 
how  this  could  be  accomplish) 

Part  110— Contribution  and  Ex 
Limitadons  and  Prohibitions 

Section  110.1  Contributions  I 
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The  Commission's  administi 
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relate  to  conducting  special  telephone 
programs  or  polling  activity,  but  they  are 
not  allocable  if  they  are  charged  for 
consulting  on  national  campaign 
strategy. 

5.  Public  opinion  polls.  Paragraph 
(b](2)(v)  of  revised  S  106.2  continues  the 
previous  approach  regarding  the 
allocation  of  polling  expenses.  Thus, 
expenditures  incurred  for  public  opinion 
polls  covering  one  state  are  allocable  to 
that  state.  Polls  covering  two  or  more 
states  continue  to  be  allocable  to  those 
states  based  on  the  number  of  people 
interviewed  in  each  state,  but  polls 
conducted  on  a  nationwide  basis  are  not 
allocable.  The  revised  rules  also  specify 
that  allocable  expenses  include  the 
costs  of  designing  and  conducting  a  poll, 
such  as  consultants'  fees  and  travel 
costs. 

6.  Costs  excluded  from  allocation.  As 
indicated  above,  the  revised  allocation 
rules  are  intended  to  eliminate  several 
problems  encountered  by  the 
Commission  and  by  committees  under 
the  previous  rules.  For  example,  the 
previous  regulations  required  the 
allocation  of  intrastate  travel  and 
subsistence  expenses,  as  well  as  salary 
expenses,  for  persons  working  in  a 
particular  state  for  five  consecutive  days 
or  more.  11  CFR  106.2(b)(2)(ii)  and  (iii). 
The  original  purpose  of  these  provisions 
was  to  simplify  the  allocation  of  travel 
and  salary  expenses.  However,  in 
administering  these  requirements,  the 
Commission  has  found  that  the  rule 
forced  committees  to  create  and 
maintain  travel  itineraries  for  many  trips 
by  candidates  and  campaign  staff  so 
that  the  Commission  could  determine 
the  length  of  their  stays  in  particular 
states.  In  addition,  questions  arose  as  to 
whether  travel  expenses  of  independent 
considtants,  as  well  as  travel  and  salary 
costs  for  a  committee's  vendors' 
employees,  were  also  subject  to  this  five 
day  rule.  Other  questions  involved  the 
application  of  the  exemption  for 
interstate  travel  set  out  at  11  CFR 
106.2(c)(4]  in  situations  where  campaign 
staff  commuted  on  a  regular  basis  to  and 
from  airports  or  hotels  located  across 
the  border  in  a  neighboring  state. 
Consequently,  the  effects  of  the  five  day 
rule  for  salaries  and  intrastate  travel, 
and  the  interstate  travel  exemption  were 
to  complicate,  not  to  simplify,  allocation. 

To  alleviate  these  difficulties,  the 
Commission  is  now  excluding  all 
interstate  and  intrastate  travel  and 
salary  expenses  from  state  allocation. 
This  will  allow  the  Commission  to 
devote  its  limited  resources  to 
monitoring  other  aspects  of  the 
Matching  Fund  Program.  Moreover,  now 
that  salaries  are  excluded  from  state 


allocation,  S  106.2  is  being  further 
simphfied  by  eliminating  the  language 
that  had  permitted  committees  to 
exclude  10  percent  or  more  of  campaign 
workers'  salaries  from  state  allocation 
as  exempt  compliance  costs.  See 
previous  11  CFR  10e.2(c)(5).  Please  note, 
however,  that  salaries  continue  to  be 
counted  against  the  overall  spending 
limit  for  primary  candidates,  and 
campaigns  may  continue  to  deduct  10 
percent  of  salary  costs  from  the  overall 
limits  for  compliance  activities  under  11 
CFR  9035.1(c). 

The  Commission  has  also  decided  to 
expressly  exclude  national  consulting 
fees  from  allocation.  See  11  CFR  106.2(b) 
(3).  This  exemption  applies  to  charges 
for  consulting  on  national  campaign 
strategy,  but  does  not  include  consulting 
fees  charged  for  conducting  special 
telephone  programs  or  public  opinion 
polls  in  a  particular  state. 

7.  Recordkeeping  and  Allocation  to 
the  Next  Primary  State.  Specific 
recordkeeping  requirements  have  been 
included  in  several  sections  to  indicate 
particular  kinds  of  records  committees 
must  maintain  regarding  allocable 
expenses  such  as  direct  mail,  shipping 
costs,  regional  overhead  expenses, 
special  telephone  programs  and  polling. 
See  §  106.2(b)(2)(ii),  (iii)(B).  (iv),  and  (v). 
In  addition,  the  final  rules  add  new 
language  at  9  106.2(d)  generally 
requiring  the  retention  of  all  documents 
supporting  allocations  of  expenditures 
to  particular  states  and  claims  of 
exemption  from  allocation  under  this 
section.  If  a  presidential  campaign 
committee  does  not  maintain  these 
records,  the  regulations  indicate  that  the 
expenditures  will  be  considered  to  be 
allocable,  and  shall  be  allocated  to  the 
state  holding  the  next  primary  election, 
caucus  or  convention  after  the 
expenditure  is  incurred.  In  an 
appropriate  case,  the  Commission  may 
also  wish  to  pursue  the  failure  to 
maintain  records  under  11  CFR  104.14. 
One  commenter  indicated  that  the 
purposes  served  by  this  provision  could 
be  accomplished  in  a  less  burdensome 
way,  but  did  not  indicate  specifically 
how  this  could  be  accomplished. 

Part  110— Contribution  and  Expenditure 
Limitadons  and  Prohibitions 

Section  110.1    Contributions  by  Persons 
Other  Than  Multicandidate  Political 
Committees  (2  U.S.C.  441a(a)(l)) 

The  Commission's  administration  of 
the  public  financing  laws  has 
highlighted  the  need  for  modifications  in 
the  documentation  requirements  for 
reattributed  and  redesignated 
contributions,  which  are  set  forth  In 
paragraph  (1]  of  this  section.  For 


example,  during  the  audits  of  several 
1988  presidential  campaign  committees, 
problems  were  encountered  in  verifying 
that  excessive  contributions  were 
reattributed  to  joint  contributors  or 
redesignated  for  compliance  funds 
within  the  time  periods  established  by 
11  CFR  110.1(b)  (5)  and  (k)(3) 

To  monitor  compliance  with  the  time 
periods  established  for  obtaining 
reattributions  and  redesignations, 
i  110.1(1)  is  being  revised  to  require 
committees  to  retain  documentation 
demonstrating  that  redesignations  and 
reattributions  are  received  within  60 
days.  The  new  language  gives 
committees  a  fair  amount  of  flexibility 
as  to  the  type  of  evidence  they  may 
choose  to  rely  upon  to  demonstrate 
timely  receipt. 

Section  110.8    Presidential  Candidate 
Expenditure  Limitations 

There  are  two  changes  in  this  section. 
First,  in  paragraph  (f)(2),  the  citation  to 
former  S  141.2(c)  has  now  been  changed 
to  current  5  9003.2(c). 

The  other  change  involves  the 
operation  of  the  fundraising  exemption 
from  the  state  spending  limits,  which  is 
set  out  at  1 110.8(c)(2).  This  exemption 
has  been  the  focus  of  a  number  of  recent 
questions.  For  example,  in  Advisory 
Opinion  1988-6  the  Commission  was 
presented  with  the  question  of  whether 
part  of  the  costs  of  broadcasting  a 
candidate's  political  advertisement  in  a 
particular  state  could  be  treated  as  an 
exempt  fundraising  expense  if  the 
advertisement  concluded  with  a  brief 
message  urging  the  viewers  to 
contribute  to  the  candidate's  campaign. 
On  the  basis  of  a  previous  decision 
made  in  one  of  the  1984  presidential 
audits,  the  Commission  concluded  that  it 
would  be  reasonable  for  the  candidate 
to  allocate  50  percent  of  the  costs  of  this 
advertisement  to  exempt  fundraising, 
provided  the  advertisement  was  not 
broadcast  within  28  days  before  the 
state's  primary  election.  See  previous  11 
CFR  110.8(c)(2). 

Since  that  time,  presidential 
campaigns  have  tried  to  broaden  the 
application  of  the  fundraising  exemption 
set  forth  in  previous  11  CFR 
106.2(c)(5)(ii)  and  110.8(c)(2)  in  a  variety 
of  ways.  For  example,  committees  have 
sought  to  deduct  50  percent  or  more  of 
the  costs  associated  with  candidate 
appearances  at  various  political  events 
designed  to  attract  voters  on  the  theory 
that  the  incidental  distribution  of 
solicitation  materials  is  sufficient  to 
qualify  for  the  fundraising  exemption.  In 
other  situations,  committees  have  sought 
to  apply  the  fundraising  exemption  to 
the  costs  of  a  telemarketing  program 
targeted  at  voters  in  a  key  primary  state. 


However,  these  telephone  calls  have 
tended  to  focus  on  voter  education  and 
garnering  support,  and  have  not  always 
included  a  fundraising  appeal.  One 
committee  claimed  the  fundraising 
exemption  for  such  telephone  calls 
because  follow-up  letters  requesting 
contributions  were  sent  to  some  of  the 
voters  contacted.  Finally,  some 
committees  have  sought  to  exclude  part 
of  their  broadcast  media  costs  from 
state  allocation  as  exempt  compliance 
costs  incurred  for  including  the 
disclaimer  notice  required  by  2  U.S.C. 
441d(a).  They  have  based  this  allocation 
on  an  analogy  to  the  principle  set  out  in 
AO  1988-6. 

To  simplify  the  application  of  the 
fundraising  exemption,  11  CFR 
110.8(c)(2)  is  being  revised  to  allow 
committees  to  treat  up  to  50  percent  of 
their  expenditures  allocable  to  each 
state  as  exempt  fundraising  costs,  and  to 
permit  these  amounts  to  be  excluded 
from  the  committees'  total  expenditures 
attributable  to  the  spending  limit  for 
each  state.  The  total  amount  excluded 
may  not  exceed  20  percent  of  the  overall 
spending  limit  under  11  CFR  9035.1.  This 
new  approach  revises  the  previous  28 
day  rule  set  forth  in  this  section  so  that 
the  timing  of  specific  fundraising 
activities  is  only  significant  for  mass 
mailings.  The  new  rules  implementing 
this  method  of  calculating  the 
fundraising  exemption  supersede  AO 
1988-6. 

One  reason  for  establishing  a 
fundraising  deduction  of  up  to  50 
percent  of  the  state  expenditures  is  that, 
as  the  commenters  point  out.  there  may 
be  a  fundraising  component  to  many  of 
the  committee's  campaign  activities. 
Moreover,  by  adopting  this  change,  the 
Commission  will  no  longer  need  to 
examine  disbursements  claimed  under 
the  exemption  to  determine  whether 
they  are  related  to  fundraising  efforts. 

The  Commission  decided  to  allow  100 
percent  of  the  cost  of  mass  mailings  to 
be  treated  as  fundraising,  unless  the 
materials  were  mailed  within  28  days 
before  the  election.  Based  on  previous 
practice  and  experience,  the 
Commission  concluded  that  the  primary 
purpose  of  mass  mailings  can  be 
presumed  to  be  fundraising  until  that 
point. 

The  NPRM  sought  comments 
regarding  other  ways  to  accommodate 
the  special  needs  of  candidates  who 
must  devote  more  time  and  effort  to 
fundraising  during  the  first  two 
primaries  to  obtain  enough  money  to  be 
perceived  as  viable  candidates  for  their 
party's  nomination.  One  commenter 
urged  the  Commission  to  create  an 
additional  20  percent  across  the  board 
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exemption  from  the  spending  limits  for 
expenditures  made  in  the  early  primary 
states  on  the  grounds  that  a  good 
portion  of  the  campaign  activities  in  the 
early  primary  states  is  directed  at  a 
national  audience.  The  Commission 
believes  that  treating  50  percent  of  state 
expenditures  as  exempt  fundraising 
costs  will  alleviate  the  commenter's 
concerns.  In  addition,  the  Commission 
expects  that  the  revised  state  allocation 
categories  will  help  to  offset  the  amount 
of  expenses  previously  allocable  to  the 
early  primary  states. 

Part  116— Debts  Owed  by  Candidates 
and  Political  Committees 

Section  116.5    Advances  by  Committee 
Staff  and  Other  Individuals 

The  defmition  of  subsistence 
expenses,  which  was  previously  located 
in  §  106.2(b){2)(iii),  has  been  moved  to 
paragraph  {b)(2)  of  §  116.5.  Section  106.2 
has  been  revised  so  that  subsistence 
expenses  are  no  longer  allocable. 

Part  9001— Scope 

Section  9001.1    Scope 

The  references  to  the  title  2  rules  have 
been  revised  to  reflect  the  addition  of 
new  11  CFR  part  116. 

Part  9002— Definitions 

There  are  no  changes  in  §§  9002.1 
through  9002.8,  §  9002.10,  and  S  9002.11. 

Section  9002.9    Political  Committee 

The  defmition  of  "political  committee" 
is  revised  by  deleting  the  reference  to 
former  §  9012.6.  which  no  longer  exists. 

Part  9003— Eligibility  for  Payments 

There  are  no  changes  in  §5  9003.2  and 
9003.6. 

Section  9003. 1    Candidate  and 
Committee  Agreements 

Presidential  candidates  seeking 
federal  funds  for  their  general  election 
campaigns  must  agree  to  comply  with  all 
of  the  conditions  set  forth  in  paragraph 
(b)  of  this  section  to  be  eligible  to 
receive  these  funds.  The  Commission  is 
now  revising  these  conditions  in  two 
respects.  First,  the  candidate  agreement 
provisions  are  being  revised  to  conform 
to  the  new  magnetic  media  rules 
regarding  the  production  of 
computerized  information  on  magnetic 
diskettes  or  magnetic  tapes  in 
accordance  with  the  new  technical 
standards.  See  11  CFR  9003.6.  55  FR 
26392  (June  27, 1990). 

The  Commission  also  sought 
comments  on  requiring  presidential 
candidates  and  their  authorized 
committees  to  obtain  and  provide  upon 
the  Commission's  request  records 


regarding  funds  received  and 
disbursements  made  on  the  candidate's 
behalf  by  other  committees  and 
organizations  associated  with  the 
candidate.  One  commenter  believed  this 
requirement  was  unnecessary  because 
the  Commission  already  has  authority  to 
request  and,  if  necessary,  subpoena 
these  records.  Nevertheless,  the 
Commission  has  concluded  that 
inclusion  of  this  requirement  in  the 
candidate  agreements  will  ensure  a 
more  timely  production  of  pertinent 
records  that  the  Commission  needs  to 
audit  the  candidate's  Presidential 
campaign  committee  or  to  make 
repayment  determinations. 

The  Commission's  proposed  rules  had 
included  a  requirement  that  candidates 
agree  to  file  alphabetized  schedules  if 
their  reports  are  generated  from 
computerized  files.  One  comment 
objected  to  the  placement  of  such  a 
requirement  in  the  candidate 
agreements.  The  Commission  has  now 
decided  not  to  require  the  filing  of 
alphabetized  schedules.  Similarly,  the 
Commission  considered  and  rejected  a 
proposal  to  add  new  language  to  the 
candidate  agreement  provisions  to 
require  committees  to  verify  that  they 
are  not  spending  possibly  illegal 
contributions  while  they  are  making 
inquiries  as  to  the  permissibility  of  these 
contributions.  One  commenter  indicated 
that  such  a  requirement  would  not  add 
anything  to  existing  law. 

Section  9003.3    Allowable 
Contributions 

Paragraphs  (a)(1)  (ii)  and  (iii)  of 
§  9003.3  are  being  revised  to  resolve 
questions  concerning  the  ability  of 
campaign  committees  to  seek 
redesignations  to  legal  and  accounting 
compliance  funds  of  contributions 
properly  received  during  the  primary 
election  campaign.  The  previous  rules  at 
11  CFR  9003.3{a)(l)(iii)  permit 
committees  to  seek  redesignations  to  the 
compliance  fund  if  they  receive 
contributions  that  either  exceed  the 
primary  election  Hmits  or  that  are  made 
after  the  party's  presidential  nominee  is 
chosen.  Campaign  committees  may  also 
transfer  to  the  compliance  fund  amounts 
remaining  in  the  primary  election 
account  that  exceed  the  amount  that 
must  be  reimbursed  to  the  U.S.  Treasury 
under  11  CFR  9038.2.  See  11  CFR 
9003.3(a)(l){ii).  The  question  presented 
was  whether  a  campaign  coinmittee 
could  obtain  redesignations  of 
contributions  properly  received  during 
the  primary  election  period.  This 
situation  only  arises  if  a  primary 
candidate  becomes  the  nominee  in  the 
general  election,  since  other  rules  apply 
to  unsuccessful  primary  candidates. 


Accordingly,  the  Commission  sought 
comments  on  revising  paragraphs  (ii) 
and  (iii)  of  {  g003.3(a)(l]  in  the  following 
respects.  First,  language  was  proposed 
to  permit  transfers  to  legal  and 
accounting  compliance  funds  only  if 
such  amounts  are  not  needed  to  pay 
remaining  primary  obligations.  In 
addition,  the  changes  would  have 
prevented  committees  from  having 
nonexcessive  primary  contributions 
redesignated  for  the  general  election 
compliance  fund  if  these  primary 
contributions  represent  funds  that  are 
otherwise  repayable  to  the  Presidential 
Primary  Matching  Payment  Account  as 
surplus  funds  under  11  CFR  9038.2.  The 
proposed  revisions  would  also  have 
clarified  that  redesignated  contributions 
will  be  subject  to  the  contribution  limits 
for  the  general  election,  not  the  primary. 

One  comment  opposed  the 
redesignation  restrictions  on  the 
grounds  that  contributions  received  late 
in  the  primary  election  season  were 
probably  intended  for  general  election 
compliance  purposes  and  should  be  so 
used.  The  Commission  has  now 
modified  the  proposed  rule  to  permit 
redesignations  for  the  compliance  fund 
provided  that  the  redesignations  are 
received  within  60  days  of  the 
Treasurer's  receipt  of  the  original 
contribution,  and  the  committee  follows 
the  redesignation  procedures  set  forth  at 
11  CFR  110.1(b)  (5)  and  (1).  In  addition, 
the  contributions  redesignated  must 
represent  funds  in  excess  of  any  amount 
needed  to  pay  remaining  primary 
expenses.  If  this  requirement  is  not  met 
the  committee  would  have  to  make  a 
transfer  back  to  the  primary  account  to 
cover  such  expenses.  Finally, 
contributions  may  not  be  redesignated  if. 
they  have  been  submitted  for  matching. 

Paragraph  (a)(2)  of  this  section  is  also 
being  revised  to  permit  contributions  to 
a  legal  and  accounting  comphance  fund 
to  be  used  to  defray  the  committee's 
unreimbursed  costs  incurred  in 
providing  transportation  and  services 
for  the  Secret  Service  and  national 
security  staff. 

Section  9003.4    Expenses  Incurred  Prior 
to  the  Beginning  of  the  Expenditure 
Report  Period  or  Prior  to  Receipt  of 
Federal  Funds 

This  section  generally  follows 
previous  S  9003.4. 

Section  90(^.5    Documentation  of 
Disbursements 

Section  9003.5{b)(l)(iv)  is  being 
revised  to  indicate  that  collateral 
evidence  documenting  qualified 
campaign  expenses  may  include 
evidence  that  the  disbursement  is 


covered  by  a  preestablished 
campaign  committee  policy, 
daily  travel  expense  policy, 
previous  rules  had  indicated 
collateral  evidence  of  a  per  ( 
would  be  acceptable.  The  ne 
specific  wording  is  intended 
the  difficulties  surrounding  I 
diem  policies  that  do  not  alv 
adequate  evidence  that  the  c 
claimed  are  qualified  campa 
expenses.  The  final  wording 
S  9003.5(b)(l)(iv)  represents 
improvement  over  the  propo 
the  NPRM  which  would  simj 
required  committees  to  subn 
evidence  showing  that  "the  ^ 
is  part  of  an  identifiable  proj 
project  which  is  otherwise  si 
documented."  This  proposal 
clearly  specify  what  types  ol 
documentation  would  be  ace 
The  Commission  is  also  mak 
corresponding  revisions  to  th 
documentation  requirements 
election  committees  at  11  CF 
9033.11(b)(l)(iv). 

Part  9004— Entitlement  of  Eli 
Candidates  to  Payments;  Use 
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Accordingly,  the  Commission  sought 
comments  on  revising  paragraphs  (ii) 
and  (iii)  of  S  9003.3(a)(1)  in  the  following 
respects.  First,  language  was  proposed 
to  permit  transfers  to  legal  and 
accounting  compliance  funds  only  if 
such  amounts  are  not  needed  to  pay 
remaining  primary  obligations.  In 
addition,  the  changes  would  have 
prevented  committees  from  having 
nonexcessive  primary  contributions 
redesignated  for  the  general  election 
compliance  fund  if  these  primary 
contributions  represent  funds  that  are 
otherwise  repayable  to  the  Presidential 
Primary  Matching  Payment  Account  as 
surplus  funds  under  11  CFR  9038.2.  The 
proposed  revisions  would  also  have 
clarified  that  redesignated  contributions 
will  be  subject  to  the  contribution  limits 
for  the  general  election,  not  the  primary. 

One  comment  opposed  the 
redesignation  restrictions  on  the 
grounds  that  contributions  received  late 
in  the  primary  election  season  were 
probably  intended  for  general  election 
compliance  purposes  and  should  be  so 
used.  The  Commission  has  now 
modified  the  proposed  rule  to  permit 
redesignations  for  the  compliance  fund 
provided  that  the  redesignations  are 
received  within  60  days  of  the 
Treasurer's  receipt  of  the  original 
contribution,  and  the  committee  follows 
the  redesignation  procedures  set  forth  at 
11  CFR  110.1(b)  (5)  and  (1).  In  addition, 
the  contributions  redesignated  must 
represent  funds  in  excess  of  any  amount 
needed  to  pay  remaining  primary 
expenses.  If  this  requirement  is  not  met, 
the  committee  would  have  to  make  a 
transfer  back  to  the  primary  account  to 
cover  such  expenses.  Finally, 
contributions  may  not  be  redesignated  if 
they  have  been  submitted  for  matching. 

Paragraph  (a)(2)  of  this  section  is  also 
being  revised  to  permit  contributions  to 
a  legal  and  accounting  compliance  fund 
to  be  used  to  defray  the  committee's 
unreimbursed  costs  incurred  in 
providing  transportation  and  services 
for  the  Secret  Service  and  national 
security  staff. 

Section  9003.4    Expenses  Incurred  Prior 

to  the  Beginning  of  the  Expenditure 
Report  Period  or  Prior  to  Receipt  of 
Federal  Funds 

This  section  generally  follows 
previous  S  9003.4. 

Section  9003.5    Documentation  of 
Disbursements 

Section  9003.5(b)(l)(iv)  is  being 
revised  to  indicate  that  collateral 
evidence  documenting  qualified 
campaign  expenses  may  include 
evidence  that  the  disbursement  is 


covered  by  a  preestablished  written 
campaign  committee  policy,  such  as  a 
daily  travel  expense  policy.  The 
previous  rules  had  indicated  that 
collateral  evidence  of  a  per  diem  policy 
would  be  acceptable.  The  new,  more 
specific  wording  is  intended  to  resolve 
the  di^iculties  surrounding  broad  per 
diem  policies  that  do  not  always  provide 
adequate  evidence  that  the  expenses 
claimed  are  qualified  campaign 
expenses.  The  final  wording  of 
S  9003.5(b)(l)(iv)  represents  an 
improvement  over  the  proposed  rules  in 
the  NPRM  which  would  simply  have 
required  commiltees  to  submit  collateral 
evidence  showing  that  "the  expenditure 
is  part  of  an  identifiable  program  or 
project  which  is  otherwise  sufficiently 
documented."  This  proposal  did  not 
cleariy  specify  what  types  of 
documentation  would  be  acceptable. 
The  Commission  is  also  making 
corresponding  revisions  to  the 
documentation  requirements  for  primary 
election  committees  at  11  CFR 
9033.11(b)(l)(iv). 

Part  9004— Entitlement  of  Eligible 
Candidates  to  Payments;  Use  of 
Payments 

There  are  no  changes  in  S  S  9004.1 
through  9004.3,  S  9004.5,  S  9004.7.  or 
S  9004.8. 

Section  9004.4    Use  of  Payments 

In  AO  1988-5  questions  were  raised 
as  to  whether  a  current  publicly-funded 
presidential  campaign  committee  may 
contribute  or  loan  or  transfer  funds  to 
another  federally  funded  committee  of 
the  same  candidate  for  a  previous 
election  cycle  for  the  purpose  of  paying 
debts  from  the  eariier  campaign.  The 
ppinion  concluded  that  such  payments 
are  not  qualified  campaign  expenses 
under  11  CFR  9034.4  and  are  not 
includable  in  the  candidate's  NOCO 
statement  under  11  CFR  9034.5. 
However,  such  payments  could  be  made 
from  excess  campaign  funds  once  the 
audit  process  is  concluded  and  any 
repayment  or  possible  penalty 
obligations  have  been  satisfied. 

The  attached  final  rules  include  new 
language  in  §  9004.4(b)(7)  applying  the 
conclusion  reached  in  AO  1988-5  to 
general  election  candidates.  Thus, 
similar  payments  from  general  election 
funds  are  nonqualified  campaign 
expenses  under  S  90G4.4(b).  Accordingly, 
they  could  serve  as  a  basis  for  a 
repayment  determination  under  11  CFR 
9007.2.  Please  note  that  even  though  the 
question  presented  in  AO  1988-5  was 
framed  in  terms  of  treating  such 
payments  as  contributions,  the 
Commission  would  regard  such  a  flow 
of  funds  as  a  transfer,  not  a 


contribution.  See  H.  Rept.  No.  96-422. 
96th  Cong..  1st  Sess.  7  (1979). 

Section  9004.6    Reimbursements  for 
Transportation  and  Services  Made 
Available  to  Media  Personnel 

Under  this  section,  candidates  may 
seek  reimbursement  from  media 
personnel  for  the  costs  of  providing 
transportation  and  services  to  media 
representatives  accompanying  the 
candidate  on  campaign  trips.  These 
provisions  also  establish  the  method  to 
be  used  in  determining  how  much 
committees  may  receive  from  media 
personnel  for  such  costs.  The 
Commission  is  now  making  several 
changes  to  these  rules.  First,  paragraph 
(a)  is  being  revised  to  clarify  that 
expenditures  incurred  for  transportation 
or  services  made  available  to  Secret 
Service  and  national  security  staff,  less 
any  reimbursements  received,  are 
qualified  campaign  expenses  but  not 
subject  to  the  overall  spending  limit. 
This  language  allows  the  campaign  to 
pay  unreimbursed  Secret  Service 
expenses  without  having  to  count  such 
payments  toward  the  spending  ceiling. 
Because  such  payments  would 
otherwise  deplete  the  public  fund,  and 
because  such  payments  might  otherwise 
cause  a  campaign  to  exceed  the 
spending  limit,  legal  compliance  funds 
may  be  used.  This  approach  addresses 
concerns  expressed  by  one  commenter 
who  opposed  treating  the  unreimbursed 
costs  incurred  by  the  campaign  as 
subject  to  the  spending  limits.  The  new 
wording  does  not  affect  the  amount  that 
the  Secret  Service  and  national  security 
staff  pay  for  such  transportation  and 
services,  since  that  is  established  by 
other  federal  agencies. 

The  second  change  in  S  9004.6 
pertains  to  the  method  for  calculating 
each  media  representative's  pro  rata 
share  of  the  actual  cost  of  the 
transportation  and  services  made 
available.  Language  is  being  added  in 
paragraph  (b)  to  explain  that  the  total 
number  of  individuals  to  whom  such 
transportation  or  services  were  made 
available  includes  committee  staff, 
media  personnel.  Secret  Service, 
national  security  staff  and  any  other 
individuals  traveling  with  the  candidate. 

Section  9004,6(b)  permits  campaign 
committees  to  bill  the  media  110  percent 
of  the  actual  pro  rata  cost  of  providing 
transportation  and  services  to  media 
personnel.  These  provisions  recognize 
the  difficulties  of  administering  a  major 
transportation  program  in  the  midst  of  a 
campaign.  However,  under  paragraph 
(d).  committees  may  not  deduct  from  the 
overall  expenditure  limitation  amounts 
received  that  exceed  the  actual  costs  of 
providing  transportation  and  services  to 


the  media  plus  an  additional  3  percent 
for  administrative  costs.  Paragraph  (d)  is 
now  being  revised  to  clarify  that  the 
amount  deducted  for  the  actual  costs  of 
providing  the  transportation  and 
services  may  not  exceed  the  amount  the 
committee  actually  expended  for  such 
costs. 

Another  area  in  which  questions  have 
arisen  concerns  reimbursements  from 
the  media  exceeding  the  committee's 
actual  costs  plus  3  percent  for 
administrative  costs.  As  noted  above, 
the  current  rules  permit  billing  the  media 
for  up  to  110  percent  of  the  actual  pro 
rata  cost,  while  allowing  a  deduction 
from  the  expenditure  limit  of  no  more 
than  103  percent  of  the  actual  cost. 
Previously,  paragraph  {d)(l)  Indicated 
that  general  election  campaign 
committees  were  required  to  repay  to  - 
the  United  States  Treasury  all  amounts 
over  103  percent.  This  provision  is  now 
being  revised  to  indicate  that  the 
amount  to  be  repaid  to  the  Treasury  is 
the  amount  between  103  percent  and  110 
percent.  Amounts  received  that  exceed 
110  percent  will  have  to  be  returned  to 
the  media,  since  those  amounts  exceed 
the  total  that  can  permissibly  be  billed. 

Section  9004.9    Net  Outstanding 
Qualified  Campaign  Expenses 

This  section  generally  follows 
previous  9  9004.9. 

Section  9004. 10    Sale  of  Assets 
Acquired  for  Fundraising  Purposes 

This  section  generally  follows 
previous  section  9004.10. 

Part  900S— CertificatioD  by  Commission 

There  are  no  changes  in  section 
9005.1. 

Section  9005.2    Payments  to  Eligible 
Candidates  From  the  Fund  » 

In  paragraph  (c).  the  previous 
references  to  accounts  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation  have  been  deleted  because 
these  accounts  are  now  insured  by  the 
Federal  Deposit  Insurance  Corporation. 

Part  9006 — Reports  and  Recordkeeping 

There  are  no  changes  to  S  9006.1  or 
S  9006.2. 

Part  9007— Examination  and  Audits; 
Repayments 

There  are  no  changes  in  SS  9007.3 
through  9007.6. 

Section  9007.1    Audits 

During  the  course  of  the  audits  of 
certain  1988  campaign  committees,  the 
Commission  issued  subpoenas,  and  also 
sought  information  informally  from 
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committees  and  third  parties. 
Accordingly,  new  language  is  now  being 
added  to  11  CFR  9007.1{b){l)(v)  to 
inform  candidates  that  the  investigative 
procedures  set  forth  at  11  CFR  111.11 
through  111.15,  including  the  issuance  of 
subpoenas,  may  be  invoked  in 
appropriate  cases.  Please  note  that  the 
final  rules  have  been  modified  to  refer  to 
the  Commission's  general  authority  to 
issue  subpoenas  and  orders  under  2 
U.S.C.  437d(a)(l)  and  (3). 

Section  9007^    Repayments 

The  Commission's  rules  at  11  CFR 
9007.2(a)(2)  indicate  that  candidates  will 
be  notified  of  repayment  determinations 
as  soon  as  possible,  but  not  later  than 
three  years  after  the  end  of  the 
expenditure  report  period.  New 
language  is  now  included  in  the  final 
rules  to  explain  that  the  Commission 
considers  the  issuance  of  its  interim 
audit  report  to  constitute  notification  for 
purposes  of  the  three  year  period. 

Paragraph  (b)(2)(iii)  has  been  revised 
to  clarify  the  amoiuit  representing  total 
deposits  under  this  section  which  is 
used  to  determine  the  repayment 
specified  in  11  CFR  9007.2(b)(2).  A 
similar  clarification  is  included  in  11 
CFR  9038.2. 

Fart  9012 — Unauthorized  Expenditures 
and  Contributions 

There  are  no  changes  in  part  9012. 

Part  9031— Scope 

Section  9031.1    Scope 

The  references  to  the  tide  2  rules  have 
been  revised  to  reflect  the  addition  of 
new  11  CFR  part  118. 

Fart  9032— Defmitions 

There  are  no  changes  in  part  9032. 

Part  9033— Eligibility  for  Payments 

There  are  no  changes  in  §§  9033.2 
through  9033.4,  55  9033.6  through  9033.9 
and  5  9033.12. 

Section  9033.1    Candidate  and 
Committee  Agreements 

Presidential  candidates  seeking 
federal  funds  for  their  primary  election 
campaigns  must  agree  to  comply  with  all 
of  the  conditions  set  forth  in  paragraph 
(b)  of  this  section  to  be  eligible  to 
receive  these  funds.  The  Commission  is 
now  revising  these  conditions  in  several 
respects.  First,  the  candidate  agreement 
provisions  are  being  revised  to  conform 
to  the  new  magnetic  media  rules 
regarding  the  production  of 
computerized  information  on  magnetic 
diskettes  or  magnetic  tapes  in 
accordance  with  the  new  technical 
standards.  See  11  CFR  9033.12,  55  FR 
26392  (June  27, 1990). 


The  Commission  also  sought 
comments  on  requiring  presidential 
candidates  and  their  authorized 
committees  to  obtain  and  provide  upon 
the  Commission's  request  records 
regarding  funds  received  and 
disbursements  made  on  the  candidate's 
behalf  by  other  committees  and 
organizations  associated  with  the 
candidate.  One  commenter  believed  this 
requirement  was  unnecessary  because 
the  Commission  already  has  authority  to 
request  and,  if  necessary,  subpoena 
these  records.  Nevertheless,  the 
Commission  has  concluded  that 
inclusion  of  this  requirement  in  the 
candidate  agreements  will  ensure  a 
more  timely  production  of  pertinent 
records  that  the  Commission  needs  to 
audit  the  candidate's  Presidential 
campaign  committee  or  to  make 
repayment  determinations. 

The  Commission's  proposed  rules  had 
included  a  requirement  that  candidates 
agree  to  file  alphabetized  schedules  if 
their  reports  are  generated  from 
computerized  files.  One  comment 
objected  to  the  placement  of  such  a 
requirement  in  the  candidate 
agreements.  The  Commission  has  now 
decided  not  to  require  the  filing  of 
alphabetized  schedules.  Similarly,  the 
Commission  considered  and  rejected  a 
proposal  to  add  new  language  to  the 
candidate  agreement  provisions  to 
require  committees  to  verify  that  they 
are  not  spending  possibly  illegal 
contributions  while  they  are  making 
inquiries  as  to  the  permissibility  of  these 
contributions.  One  commenter  indicated 
that  such  a  requirement  would  not  add 
anything  to  existing  law. 

Section  9033.5    Determination  of 
Ineligibility  Date 

Under  the  Matching  Payment  Account 
Act,  a  candidate's  continued  eligibility 
to  receive  matching  funds  is  based  upon 
receipt  of  at  least  10  percent  of  the 
popular  vote  cast  in  the  party's  primary 
elections  if  the  candidate  has  permitted 
or  authorized  his  or  her  name  to  appear 
on  the  ballot,  unless  the  candidate 
certifies  to  the  Commission  that  he  or 
she  will  not  be  an  active  candidate  in  a 
particular  primary.  26  U.S.C.  9033(c). 
During  the  1988  primary  election  cycle,  a 
question  arose  regarding  the  effect  of  a 
candidate's  certification  that  he  or  she 
will  not  be  an  active  candidate  in  a 
primary  if  the  candidate  subsequenUy 
receives  10  percent  or  more  of  the 
popular  votes  cast  in  that  primary. 
Consequently,  the  Commission  is  now 
revising  11  CFR  9033.5(b)  to  clarify  that 
if  a  candidate  certifies  his  or  her 
nonparticipation  in  a  particular  election, 
that  election  will  not  be  counted  in 
determining  the  candidate's  date  of 


ineligibility  regardless  of  whether  he  or 
she  receives  more  or  less  than  10 
percent  of  the  popular  vote.  Thus  the 
election  will  not  be  used  to  disqualify 
such  candidates  receiving  less  than  10 
percent,  and  it  will  not  count  to  the 
advantage  of  candidates  exceeding  the 
10  percent  cutoff. 

Section  9033. 10    Procedures  for  Initial 
and  Final  Determinations 

This  section  generally  follows 
previous  5  9033.10. 

Section  9033.11    Documentation  of 
Disbursements 

Section  g033.11(b)(l)(iv)  is  being 
revised  to  indicate  that  collateral 
evidence  documenting  qualified 
campaign  expenses  may  include 
evidence  that  the  disbursement  is 
covered  by  a  preestablished  written 
campaign  committee  policy,  such  as  a 
daily  travel  expense  policy.  The 
previous  rules  had  indicated  that 
collateral  evidence  of  a  per  diem  policy 
would  be  acceptable.  The  new,  more 
specific  wording  is  intended  to  resolve 
two  difficulties.  First,  a  canceled  check 
in  combination  with  a  broad  per  diem 
policy  does  not  always  provide 
adequate  evidence  that  the  expenses 
claimed  are  qualified  campaign 
expenses.  In  addition,  a  per  diem  policy 
does  not  always  provide  suHicient 
information  to  ascertain  whether  the 
committee  allocated  the  expenses 
correctly  for  purposes  of  the  state 
spending  limits.  By  specifying  a  "daily 
travel  expense  policy,'*  the  new  rules 
distinguish  travel  expenses  from  other 
campaign  costs  paid  for  by  individuals 
that  are  allocable  to  a  particular  state. 
The  second  concern  should  no  longer  be 
problematic  because  the  changes  to 
5  106.2  no  longer  require  state  allocation 
of  travel  costs.  The  final  wording  of 
5  9033.11(b)(l)(iv)  represents  an 
improvement  over  the  proposed  rules  in 
the  NPRM  which  would  simply  have 
required  committees  to  submit  collateral 
evidence  showing  that  "the  expenditure 
is  part  of  an  identifiable  program  or 
project  which  is  otherwise  sufficiently 
documented  to  permit  (state) 
allocation."  One  commenter  expressed 
the  concern  that  this  proposal  did  not 
specify  what  types  of  documentation 
would  be  acceptable.  The  Commission 
is  also  making  corresponding  revisions 
to  the  docimientation  requirements  for 
general  election  committees  at  11  CFR 
9003.5(b)(l)(iv). 

Part  9034— Entitlements 

Section  9034.1    Candidate  Entitlements 

The  Commission  has  previously 
notified  both  the  President  and  Congress 


of  a  projected  shortage  in  the 
Presidential  Election  Campai 
the  1992  presidential  election 
priorities  established  by  the  i 
financing  statutes  indicate  th 
shortfall  would  affect  the  avc 
matching  funds  for  primary  c 
before  it  would  affect  general 
convention  financing.  See  28 
9006(c).  9008(a)  and  9037.  Ace 
the  Commission  is  adding  to 
of  its  regulations  a  cross-refe 
M.S.C  9037  and  11  CFR  part  i 
candidates  that  their  receipt  i 
funds  could  be  affected  by  th 
of  funds  available  in  the  mat( 
payment  account.  In  addition 
Commission  has  been  workin 
Treasury  Department  on  impl 
the  Secretary  of  the  Treasury 
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Ineligibility  regardless  of  whether  he  or 
she  receives  more  or  less  than  10 
percent  of  the  popular  vote.  Thus  the 
election  will  not  be  used  to  disqualify 
such  candidates  receiving  less  than  10 
percent,  and  it  will  not  count  to  the 
advantage  of  candidates  exceeding  the 
10  percent  cutoff. 

Section  9033. 10    Procedures  for  Initial 
and  Final  Determinations 

This  section  generally  follows 
previous  9  9033.10. 

Section  9033.11    Documentation  of 
Disbursements 

Section  9033.11(b)(l)(iv)  is  being 
revised  to  indicate  that  collateral 
evidence  documenting  qualified 
campaign  expenses  may  include 
evidence  that  the  disbursement  is 
covered  by  a  preestablished  written 
campaign  committee  policy,  such  as  a 
daily  travel  expense  policy.  The 
previous  rules  had  indicated  that 
collateral  evidence  of  a  per  diem  policy 
would  be  acceptable.  The  new.  more 
specific  wording  is  intended  to  resolve 
two  difficulties.  First,  a  canceled  check 
in  combination  with  a  broad  per  diem 
policy  does  not  always  provide 
adequate  evidence  that  the  expenses 
claimed  are  qualified  campaign 
expenses.  In  addition,  a  per  diem  policy 
does  not  always  provide  sufficient 
information  to  ascertain  whether  the 
committee  allocated  the  expenses 
correctly  for  purposes  of  the  state 
spending  limits.  By  specifying  a  "daily 
travel  expense  policy,"  the  new  rules 
distinguish  travel  expenses  from  other 
campaign  costs  paid  for  by  individuals 
that  are  allocable  to  a  particular  state. 
The  second  concern  should  no  longer  be 
problematic  because  the  changes  to 
§  106.2  no  longer  require  state  allocation 
of  travel  costs.  The  final  wording  of 
§  9033.11(b)(l)(iv)  represents  an 
improvement  over  the  proposed  rules  in 
the  NPRM  which  would  simply  have 
required  committees  to  submit  collateral 
evidence  showing  that  "the  expenditure 
is  part  of  an  identifiable  program  or 
project  which  is  otherwise  sufficiently 
documented  to  permit  (state) 
allocation."  One  commenter  expressed 
the  concern  that  this  proposal  did  not 
specify  what  types  of  documentation 
would  be  acceptable.  The  Commission 
is  also  making  corresponding  revisions 
to  the  documentation  requirements  for 
general  election  committees  at  11  CFR 
9003.5(b)(l)(iv). 

Part  9034— Entitlements 

Section  9034. 1    Candidate  Entitlements 

The  Commission  has  previously 
notified  both  the  President  and  Congress 


of  a  projected  shortage  in  the 
Presidential  Election  Campaign  Fund  for 
the  1992  presidential  election  cycle.  The 
priorities  established  by  the  public 
financing  statutes  indicate  that  a 
shortfall  would  affect  the  availability  of 
matching  funds  for  primary  candidates 
before  it  would  affect  general  election  or 
convention  financing.  See  28  U.S.C. 
9006(c).  9008(a)  and  9037.  Accordingly, 
the  Commission  is  adding  to  S  9034.1(a) 
of  its  regulations  a  cross-reference  to  26 
n.S.C  9037  and  11  CFR  part  9037  to  alert 
candidates  that  their  receipt  of  matching 
funds  could  be  affected  by  the  amount 
of  funds  available  in  the  matching 
payment  account.  In  addition,  the 
Commission  has  been  working  with  the 
Treasury  Department  on  implementing 
the  Secretary  of  the  Treasury's  statutory 
obligation  to  achieve  an  equitable 
distribution  of  the  funds  available.  Now 
that  the  Treasury  Department  has 
promulgated  final  rules  in  this  area,  the 
Commission  has  initiated  another 
rulemaking  to  make  necessary 
conforming  changes  to  its  existing 
procedures.  See  Notice  of  Proposed 
Rulemaking,  56  FR  29372  (June  26, 1991). 

Section  9034.2    Matchable 
Contributions 

New  paragraph  (c)(l)(iii)  has  been 
added  to  clarify  that  contributions 
reattributed  to  a  joint  contributor  must 
meet  the  reattribution  requirements  of 
11  CFR  llO.l(k).  and  must  be 
accompanied  by  the  documentation 
described  in  11  CFR  110.1(1). 

Section  9034.3    Non-Matchable 
Contributions 

New  paragraph  (k)  states  that 
contributions  redesignated  for  a 
different  election  or  redesignated  for  a 
legal  and  accounting  compliance  fund 
are  not  matchable.  See  11  CFR  9003.3(a). 

Section  6034.4    Use  of  Contributions 
and  Matching  Payments 

A  candidate's  eligibility  to  receive 
federal  matching  funds  is  predicated 
upon  his  or  her  ability  to  receive  at  least 
10  percent  of  the  vote  in  each  primary 
election.  The  Presidential  Primary 
Matching  Payment  Account  Act 
specifically  recognizes  that  a  candidate 
who  has  fallen  below  this  level  of 
support  may  reestablish  eligibihty  by 
obtaining  at  least  20  percent  of  the  votes 
cast  in  a  subsequent  primary.  26  U.S.C. 
9033(c)(4)(H).  However,  the  previous 
regulations  did  not  provide  a  method  for 
a  candidate  to  use  private  funds  to 
continue  to  campaign  beyond  the  date  of 
ineligibility  without  this  affecting  the 
candidate's  entitlement  to  matching 
funds,  since  all  funds  in  a  publicly 
funded  committee's  accounts  are 


considered  to  be  commingled.  See, 
Kennedy  for  President  Committee  v. 
FEC.  734  F.2d  1558. 1565  at  n.ll  (D,C. 
Cir.  1984);  See.  also  Reagan  for 
President  Committee  v.  FEC,  734  F.2d 
1569  (D.C.  Cir.  1984).  Moreover,  under 
the  previous  rules,  in  calculating  a 
candidate's  statement  of  net  outstanding 
campaign  obligations  ("NOCO"),  a 
candidate's  private  contributions  were 
applied  to  eliminate  the  pre-date  of 
ineligibility  debt  before  they  were  used 
to  pay  debts  incurred  in  continuing  to 
campaign.  Thus,  a  candidate  could  not 
separate  out  private  funds  to  be  used  to 
continue  to  campaign.  As  a  result,  a 
candidate  who  continued  to  raise 
private  funds  after  the  date  of 
ineligibility  may  have  been  required  to 
make  a  repayment  based  on  matching 
funds  received  in  excess  of  his  or  her 
entitlement  or  based  on  nonqualified 
campaign  expenses  associated  with 
continuing  to  campaign. 

The  Commission  has  now  revised 
S  9034.4(a)(3)(ii)  to  allow  a  candidate  to 
use  post-ineligibility  contributions  to 
continue  campaigning  after  the  date  of 
ineligibility  without  such  activity 
resulting  in  a  repayment  of  funds  in 
excess  of  entitlement  or  a  repayment  of 
funds  used  for  nonqualified  campaign 
expenses.  Compare  new  11  CFR 
9038.2(b)(2)(ii)(D).  Under  the  new 
approach,  the  candidate's  NOCO  is 
"frozen"  as  of  the  candidate's  date  of 
ineligibility.  Contributions  received  after 
the  date  of  ineligibility  that  are  used  to 
continue  to  campaign  may  be  submitted 
for  matching.  The  candidate  may 
continue  to  receive  the  same  proportion 
of  matching  funds  to  defray  NOCO  as 
the  candidate  received  before  the  date 
of  ineligibihty.  The  amount  of  matching 
funds  received  will  be  added  to  the  post- 
ineligibility  contributions  to  determine 
the  amount  of  the  candidate's  remaining 
entitlement.  Post-ineligibility  matching 
fund  payments  may  be  used  to  defray 
the  candidate's  NOCO.  but  may  not  be 
used  to  defray  the  costs  of  continuing  to 
campaign  unless  the  candidate  is  able  to 
reestablish  eligibility  under  11  CFR 
9033.8.  Post-ineligibility  contributions 
are  subject  to  the  limitations, 
prohibitions,  recordkeeping  and 
reporting  requirements.  As  under  the 
previous  rules,  the  candidate  is  not 
eligible  to  receive  matching  funds  for 
winding  down  costs  until  the  candidate 
is  no  longer  continuing  to  campaign. 
Expenditures  made  for  purposes  of 
continuing  to  campaign  are  still  counted 
against  the  spending  limits,  since  the 
candidate's  previous  acceptance  of 
matching  funds  was  based  on  his  or  her 
agreement  to  comply  with  the  spending 
limits.  One  comment  supported  efforts 


to  allow  for  the  raising  and  spending  of 
private  funds  to  continue  to  campaign 
following  a  determination  of 
ineligibility.  The  new  provisions  reflect 
the  Commission's  intention  to  treat 
candidates  who  continue  to  campaign  as 
fairly  as  those  who  withdraw  as  of  the 
date  of  ineligibility. 

In  AO  1988-5  questions  were  raised 
as  to  whether  a  current  publicly-funded 
presidential  campaign  committee  may 
contribute  or  loan  or  transfer  funds  to 
another  federally  funded  committee  of 
the  same  candidate  for  a  previous 
election  cycle  for  the  purpose  of  paying 
debts  from  the  earlier  campaign.  The 
opinion  concluded  that  such  payments 
are  not  qualified  campaign  expenses 
under  11  CFR  9034.4  and  are  not 
Includable  in  the  candidate's  NOCO 
statement  under  11  CFR  9034.5. 
However,  such  payments  could  be  made 
from  excess  campaign  funds  once  the 
audit  process  is  concluded  and  any 
repayment  or  possible  penalty 
obligations  have  been  satisfied.  The 
attached  final  rules  include  new 
language  in  section  9034.4(b)(6) 
reaffirming  the  conclusion  reached  in 
AO  1988-5  that  these  payments  are  not 
qualified  campaign  expenses. 
Accordingly,  they  could  serve  as  a  basis 
for  a  repayment  determination  under  11 
CFR  9038.2.  Please  note  that  even  though 
the  question  presented  in  AO  1988-5 
was  framed  in  terms  of  treating  such 
payments  as  contributions,  the 
Commission  would  regard  such  a  flow 
of  funds  as  a  transfer,  not  a 
contribution.  See  H.  RepL  No.  96-422, 
96th  Cong.,  Ist  Sess.  7  (1979). 

New  paragraph  (b)(7)  indicates  that 
payments  for  expenses  subject  to  the 
state  spending  limits  will  not  be  treated 
as  qualified  campaign  expenses  if  the 
committee's  records  do  not  provide 
sufficient  information  to  accurately 
allocate  the  expenses  to  particular 
states.  This  new  provision  may  apply, 
for  example,  if  the  records  do  not  show 
when  an  allocable  expense  was 
incurred. 

Finally,  paragraph  (d)  of  this  section 
has  been  reorganized  and  a  new 
sentence  has  been  added  to  assist  the 
reader  in  locating  the  provisions 
regarding  transfers  to  a  legal  and 
accounting  compliance  fund.  11  CFR 
9003.3(a)(1). 

Section  9034.5    Net  Outstanding 
Campaign  Obligations 

This  section  generally  follows 
previous  S  9034.5. 
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Section  9034.6    Reimbursements  for 
Transportation  and  Services  Made 
Available  to  Media  Personnel 

Under  this  section,  candidates  may 
seek  reimbursement  from  media 
personnel  for  the  costs  of  providing 
transportation  and  services  to  media 
representatives  accompanying  the 
candidate  on  campaign  trips.  These 
provisions  also  establish  the  method  to 
be  used  in  determining  how  much 
committees  may  receive  from  media 
personnel  for  such  costs.  The 
Commission  is  now  making  several 
changes  to  these  rules.  First,  paragraph 
(a)  is  being  revised  to  clarify  that 
expenditiu^s  incurred  for  transportation 
or  services  made  available  to  Secret 
Service  and  national  security  staff,  less 
any  reimbursements  received,  are 
qualified  campaign  expenses  but  not 
subject  to  the  overall  spending  limits. 
This  language  allows  the  campaign  to 
pay  unreimbursed  Secret  Service 
expenses  without  having  to  count  such 
payments  toward  the  spending  ceiling. 
This  approach  addresses  concerns 
expressed  by  one  commenter  who 
opposed  treating  the  unreimbursed  costs 
incurred  by  the  campaign  as  subject  to 
the  spending  limits.  The  new  wording 
does  not  affect  the  amount  that  the 
Secret  Service  and  national  security 
staff  pay  for  such  transportation  and 
services,  since  that  is  established  by 
other  federal  agencies. 

The  second  change  hi  S  9034.6 
pertains  to  the  method  for  calculating 
each  media  representative's  prorata 
share  of  the  actual  cost  of  the 
transportation  and  services  made 
available.  Language  is  being  added  in 
paragraph  (b)  to  explain  that  the  total 
number  of  individuals  to  whom  such 
transportation  or  services  were  made 
available  includes  committee  staff, 
media  personnel,  Secret  Service, 
national  security  staff  and  any  other 
individuals  traveling  with  the  candidate. 

Section  9034.6(b)  permits  campaign 
committees  to  bill  the  media  110  percent 
of  the  actual  pro  rata  cost  of  providing 
transportation  and  services  to  media 
personnel.  These  provisions  recognize 
the  di^iculties  of  administering  a  major 
transportation  program  in  the  midst  of  a 
campaign.  However,  under  paragraph 
(d),  committees  may  not  deduct  from  the 
overall  expenditure  limitation  amounts 
received  that  exceed  the  actual  costs  of 
providing  transportation  and  services  to 
the  media  plus  an  additional  3  percent 
for  administrative  costs.  Paragraph  (d)  is 
now  being  revised  to  clarify  that  the 
amount  deducted  for  the  actual  costs  of 
providing  the  transportation  and 
services  may  not  exceed  the  amount  the 


committee  actually  expended  for  such 
costs. 

Another  area  in  which  questions  have 
arisen  concerns  reimbursements  from 
the  media  exceeding  the  committee's 
actual  costs  plus  3  percent  for 
administrative  costs.  As  noted  above, 
the  current  rules  permit  billing  the  media 
for  up  to  110  percent  of  the  actual  pro 
rata  cost,  while  allowing  a  deduction 
from  the  expenditure  limit  of  no  more 
than  103  percent  of  the  actual  cost.  New 
language  is  now  being  added  to 
paragraph  (d)  to  indicate  that  the 
amount  between  103  percent  and  110 
percent  of  the  actual  cost  must  be  repaid 
to  the  Treasury,  and  that  amounts 
received  that  exceed  110  percent  will 
have  to  be  returned  to  the  media  on  a 
pro  rata  basis.  This  approach  is 
consistent  with  the  media 
reimbursement  rules  for  general  election 
candidates,  as  set  out  at  11  CFR 
9004.6(d).  It  recognizes  that 
reimbursements  from  the  media  may 
cover  actual  transportation  costs  and 
the  costs  of  administering  the  program, 
but  should  not  result  in  a  primary 
candidate's  conmiittee  making  a  profit. 

Section  9034. 7    Allocation  of  Tra  vel 
Expenditures 

There  are  no  changes  in  this  section. 

Section  9034.8   Joint  Fundraising 

The  Commission  is  revising  the  joint 
fundraising  rules  set  out  at  11  CFR 
9034.8  in  several  respects.  First, 
paragraph  (b)(1)  now  specifies  that  if 
committees  participating  in  a  joint 
fundraiser  elect  to  form  a  separate 
committee  to  serve  as  the  fundraising 
representative,  the  separate  committee 
cannot  be  a  participant  in  any  other 
joint  fimdraising  efforts  but  may  conduct 
more  than  one  joint  fundraising  effort 
for  the  participating  committees.  This 
change  corrects  two  problems.  First  in 
cases  where  this  has  occurred,  there 
was  no  explicit  allocation  formula  for 
determining  the  amounts  to  be 
distributed  to  each  of  the  original 
participating  committees.  Secondly, 
there  has  been  confusion  as  to  the 
amount  that  may  be  contributed  to  the 
fundraising  representative  for 
distribution  among  the  participating 
committees.  If  a  series  of  fundraising 
events  or  activities  is  held,  the  expenses 
must  be  allocated  on  a  per  event  basis 
under  paragraph  (c)(8)(i)(C)  of  this 
section. 

New  language  is  also  being  added  to 
paragraph  (c)(1)  to  require  the  allocation 
formula  to  indicate  the  amount  or 
percentage  of  each  contribution  that  will 
be  allocated  to  each  participant.  Thus, 
the  formula  may  not  state  that  a  fixed 
amount  of  the  proceeds  will  be  allocated 


to  a  speciRc  participant,  or  that 
contributions  will  be  allocated  to  one 
participant  because  the  contributions 
are  matchable.  Section  9034.8(c)(7)(i) 
does  not  permit  the  committee  to  use  a 
joint  fundraiser  to  maximize  the 
matchability  of  contributions.  However, 
the  formula  may  state,  for  example,  that 
the  first  $250  of  each  contribution  will 
be  allocated  to  a  particular  candidate. 
Hie  new  rules  also  delete  the  previous 
language  in  paragraph  (c)(1)  indicating 
that  the  joint  fundraising  participants 
must  use  the  formula  to  allocate 
fundraising  expenses.  This  change  was 
necessary  because  paragraph  (c)(8) 
indicates  that  the  joint  fundraising 
representative  allocates  expenses  based 
on  the  percentage  of  total  receipts 
allocated  to  each  participant.  Similarly, 
paragraph  (c)(7)(ii)  is  being  amended  to 
indicate  that  reallocation  of 
contributions  is  the  responsibility  of  the 
joint  fundraising  representative,  not  the 
participating  candidates.  Please  note 
that  corresponding  changes  are  included 
in  the  joint  fundraising  rules  applicable 
to  nonpresidential  candidates.  See  11 
CFR  102.17. 

Part  9035— Expenditure  Limitations 

Section  9035.1    Campaign  Expenditure 
Limitation 

The  compliance  and  fundraising 
exemptions  set  out  in  S  9035.1(c)  are 
being  revised  to  reflect  the  changes  in 
§S  100.8(b)(21)  and  110.8(c)(2)  in 
determining  the  amount  excluded  from 
the  overall  spending  limit  for  exempt 
fundraising  activity. 

Section  9035.2    Limitation  on 
Expenditures  From  Personal  or  Family 
Funds 

There  are  no  changes  in  9  9035.2. 

Part  903&— Review  of  Submission  and 
Certification  of  Payments  by 
Commission 

There  are  no  changes  in  S  §  9036.3 
through  9036.6. 

Section  9036.1    Threshold  Submission 

New  paragraph  (b)(2)  has  been  added 
to  this  provision  to  require  all 
committees  that  have  computerized  their 
contributor  lists  to  submit  computerized 
magnetic  media  at  the  time  they  make 
their  threshold  submission  for  matching 
fund  payments.  See  the  Commission's 
Computerized  Magnetic  Media 
Requirements  for  Title  26  Candidates/ 
Committees  Receiving  Federal  Funding. 
Please  note  that  these  requirements  also 
apply  to  additional  submissions 
governed  by  S  9036>2.  Previously,  the 
submission  of  computerized  information 
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at  the  matching  fund  stage  waf 
Now  that  the  Commission  has 
new  technical  standards  for  th 
submission  of  computer  tapes  i 
diskettes,  the  Commission  maj 
to  process  all  matching  fund 
submissions  more  efficiently.  £ 
CFR  9033.12.  Please  note  that  t 
change  does  not  require  presid 
campaign  committees  to  compi 
part  or  all  of  their  Rnancial  rec 
they  do  not  wish  to  do  so. 

New  paragraph  (b)(8)  requirt 
threshold  submissions  to  inclu 
of  refunded  contributions,  rega 
whether  they  were  submitted  f 
matching.  One  commenter  exp 
concerns  regarding  the  burden 
of  such  a  rule.  This  requiremer 
included  in  the  final  rules  bece 
relevant  information  is  needed 
that  refunded  contributions  an 
submitted  for  matching,  and  ai 
properly  reported. 

Section  90362    Additional  Sui 
for  Matching  Fund  Payments 

New  paragraph  (b)(l)(iv)  has 
added  to  require  nonthreshold 
submissions  to  include  a  hst  oi 
contributions,  regardless  of  wh 
they  were  submitted  for  inatch 
Although  one  commenter  expn 
concerns  regarding  the  burden 
of  such  a  rule,  the  requirement 
included  in  the  fmal  rules  to  er 
refunded  contributions  are  not 
submitted  for  matching,  and  at 
properly  reported. 

The  Commission  has  also  de 
during  limited  periods  of  time, 
a  new  procedure  of  rejecting  n; 
fund  submissions  from  review 
where  the  projected  dollar  vali 
nonmatchable  contributions  e; 
15  percent  of  the  amount  requi 
Please  note  that  the  new  reject 
does  not  apply  to  submissions 
the  last  submission  date  in  the 
preceding  the  Presidential  elec 
or  to  submissions  made  during 
Presidential  election  year  befo 
candidate's  date  of  ineligibility 
times  when  the  new  policy  is  ii 
operation,  the  entire  submissic 
returned  to  the  committee  for  t 
action  before  any  amount  is  ce 
payment.  If  the  committee  is  al 
correct  the  submission  and  res 
within  five  business  days,  it  w 
reviewed  before  the  next  regul 
scheduled  submission  date  anc 
amount  will  be  certified  on  the 
certification  date  for  the  origin 
submission.  However,  if  the 
resubmission  is  made  after  the 
period,  it  will  be  reviewed  afte 
regularly  scheduled  submissioi 
and  an  amount  will  be  certifiet 
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to  a  specific  participant,  or  that 
contributions  will  be  allocated  to  one 
participant  because  the  contributions 
are  matchable.  Section  9034.8(c)(7)(i) 
does  not  permit  the  committee  to  use  a 
joint  fimdraiser  to  maximize  the 
matchability  of  contributions.  However, 
the  formula  may  state,  for  example,  that 
the  first  $250  of  each  contribution  will 
be  allocated  to  a  particular  candidate. 
Hie  new  ndes  also  delete  the  previous 
language  in  paragraph  (c](l)  indicating 
that  the  joint  fundraising  participants 
must  use  the  formula  to  allocate 
fundraising  expenses.  This  change  was 
necessary  because  paragraph  (c)(8) 
indicates  that  the  joint  huidraising 
representative  allocates  expenses  based 
on  the  percentage  of  total  receipts 
allocated  to  each  participant.  Similarly, 
paragraph  (c)(7)(ii)  is  being  amended  to 
indicate  that  reallocation  of 
contributions  is  the  responsibility  of  the 
joint  fundraising  representative,  not  the 
participating  candidates.  Please  note 
that  corresponding  changes  are  included 
in  the  joint  fundraising  rules  applicable 
to  nonpresidential  candidates.  See  11 
CFR  102.17. 

Part  9035— Expenditure  LimitatioDS 

Section  9035.1    Campaign  Expenditure 
Limitation 

The  compliance  and  fundraising 
exemptions  set  out  in  %  9035.1(c]  are 
being  revised  to  reflect  the  changes  in 
§S  100.8(b)(21)  and  110.8(c)(2)  in 
determining  the  amount  excluded  from 
the  overall  spending  limit  for  exempt 
fundraising  activity. 

Section  9035.2    Limitation  on 
Expenditures  From  Personal  or  Family 
Funds 

There  are  no  changes  in  §  9035.2. 

Part  9036 — Review  of  Submission  and 
Certification  of  Payments  by 
Commission 

There  are  no  changes  in  SS  9036.3 
through  9036.6. 

Section  9036. 1    Threshold  Submission 

New  paragraph  (b)(2)  has  been  added 
to  this  provision  to  require  all 
committees  that  have  computerized  their 
contributor  lists  to  submit  computerized 
magnetic  media  at  the  time  they  make 
their  threshold  submission  for  matching 
fund  payments.  See  the  Commission's 
Computerized  Magnetic  Media 
Requirements  for  Title  26  Candidates/ 
Committees  Receiving  Federal  Funding. 
Please  note  that  these  requirements  also 
apply  to  additional  submissions 
governed  by  S  9036>2.  Previously,  the 
submission  of  computerized  information 


at  the  matching  fund  stage  was  optional. 
Now  that  the  Commission  has  prepared 
new  technical  standards  for  the 
submission  of  computer  tapes  and 
diskettes,  the  Commission  may  be  able 
to  process  all  matching  fund 
submissions  more  efficiently.  See  11 
CFR  9033.12.  Please  note  that  this 
change  does  not  require  presidential 
campaign  committees  to  computerize 
part  or  all  of  their  financial  records  if 
they  do  not  wish  to  do  so. 

New  paragraph  (b)(8)  requires  all 
threshold  submissions  to  include  a  list 
of  refunded  contributions,  regardless  of 
whether  they  were  submitted  for 
matching.  One  commenter  expressed 
concerns  regarding  the  burdensomeness 
of  such  a  rule.  This  requirement  is 
included  in  the  final  rules  because  the 
relevant  information  is  needed  to  ensure 
that  refunded  contributions  are  not 
submitted  for  matching,  and  are 
properly  reported. 

Section  9036.2    Additional  Submissions 
for  MatchingFund  Payments 

New  paragraph  (b)(l)(iv)  has  been 
added  to  require  nonthreshold 
submissions  to  include  a  hst  of  refunded 
contributions,  regardless  of  whether 
they  were  submitted  for  imatching. 
Although  one  commenter  expressed' 
concerns  regarding  the  burdensomeness 
of  such  a  rule,  the  requirement  is 
included  in  the  fmal  rules  to  ensure  that 
refunded  contributions  are  not 
submitted  for  matching,  and  are 
properly  reported. 

The  Commission  has  also  decided  that 
during  limited  periods  of  time,  it  will  use 
a  new  procedure  of  rejecting  matching 
fund  submissions  from  review  in  cases 
where  the  projected  dollar  value  of  the 
nonmatchable  contributions  exceeded 
15  percent  of  the  amount  required. 
Please  note  that  the  new  rejection  policy 
does  not  apply  to  submissions  made  on 
the  last  submission  date  in  the  year 
preceding  the  Presidential  election  year, 
or  to  submissions  made  during  the 
Presidential  election  year  before  the 
candidate's  date  of  ineligibility.  At  other 
times  when  the  new  policy  is  in 
operation,  the  entire  submission  will  be 
returned  to  the  committee  for  corrective 
action  before  any  amount  is  certified  for 
payment.  If  the  committee  is  able  to 
correct  the  submission  and  resubmit  it 
within  five  business  days,  it  will  be 
reviewed  before  the  next  regularly 
scheduled  submission  date  and  an 
amount  will  be  certified  on  the 
certification  date  for  the  original 
submission.  However,  if  the 
resubmission  is  made  after  the  five  day 
period,  it  will  be  reviewed  after  the  next 
regularly  scheduled  submission  date, 
and  an  amount  will  be  certified  on  the 


next  regularly  scheduled  certification 
date.  Corrected  submissions  may  not 
contain  new  or  additional  contributions 
that  were  not  previously  submitted  for 
matching.  Similarly,  under  11  CFR 
9036.5(c)(5).  resubmissions  may  not 
contain  new  or  additional  contributions 
that  were  not  previously  submitted. 
Submissions  would  not  be  considered  to 
be  corrected  until  the  projected  dollar 
value  of  nonmatchable  contributions  has 
been  reduced  to  15  percent  or  less  of  the 
amount  requested.  The  new  policy  is  not 
reflected  in  the  final  version  of  11  CFR 
9036.2  (c)  and  (d),  and  9036.4(a],  which 
follows,  but  is  included  in  a  separate 
draft  of  those  sections  found  in  the 
Commission's  Notice  of  Proposed 
Rulemaking,  which  proposes  broader 
changes  to  the  Commission's  matching 
fund  submission  and  certification 
procedures.  See  56  FR  29372  (June  28. 
1991). 

Part  9037 — Payments 

There  are  no  changes  in  S  §  9037.1  and 
9037.2. 

Section  9037.3    Deposits  of  Presidential 
Primary  Matching  Funds 

This  section  has  been  slightly 
modified  to  update  the  language 
regarding  campaign  depositories.  It  now 
parallels  the  revised  general  election 
provisions  at  11  CFR  9005.2(c). 

Part  903ft— Examination  and  Audits 

There  are  no  changes  in  |§  9038.4 
through  9038.6. 

Section  9038.1    Audit 

During  the  course  of  the  audits  of 
certain  1988  campaign  committees,  the 
Commission  issued  subpoenas,  and  also 
sought  information  informally  from 
committees  and  third  parties. 
Accordingly,  new  language  is  now  being 
added  to  11  CFR  9038.1(b)(l)(v)  to 
inform  candidates  that  the  investigative 
procedures  set  forth  at  11  CFR  111.11 
through  111.15,  including  the  issuance  of 
subpoenas,  may  be  invoked  in 
appropriate  cases.  Please  note  that  the 
final  rules  have  been  modified  to  refer  to 
the  Commission's  general  authority  to 
issue  subpoenas  and  orders  under  2 
U.S.C.  437d(a)  (1)  and  (3). 

Section  9038.2    Repayments 

The  Commission  has  decided  to  revise 
several  aspects  of  the  repayment 
process  for  presidential  primary 
candidates  set  forth  at  11  CFR  9036.2. 
First,  the  Commission's  rules  at  11  CFR 
9038.2(a)(2)  indicate  that  candidates  will 
be  notified  of  repayment  determinations 
as  soon  as  possible,  but  not  later  than 
three  years  after  the  end  of  the  matching 
payment  period.  New  language  is  now 


included  in  the  final  rules  to  explain  that 
the  Commission  considers  the  issuance 
of  its  interim  audit  report  to  constitute 
notification  for  purposes  of  the  three 
year  period. 

The  Commission's  regulations  at  11 
CFR  903a2(b)(l)  require  primary 
candidates  to  repay  matching  funds 
received  which  are  in  excess  of  the 
amount  to  which  the  candidates  are 
entitled.  A  candidate's  committee  may 
receive  matching  funds  in  excess  of  the 
amount  to  which  it  is  entiUed  if,  for 
example,  it  receives  matching  funds 
after  the  candidate's  date  of  ineligibility 
and  the  candidate  had  no  net 
outstanding  campaign  obligations  to 
justify  the  amount  of  a  post-ineligibility 
payment.  This  can  occur  if  the  candidate 
includes  on  his  or  her  NOCO  statement 
accounts  payable  for  nonqualified 
campaign  expenses.  In  such  a  situation, 
the  Commission's  audit  may  result  in  the 
correction  of  the  NOCO  statement  and  a 
dollar  for  dollar  repayment  of  the 
amount  determined  to  exceed  the 
candidate's  entitlement. 

In  addition  to  the  (b)(1)  repayment, 
paragraph  (b)(2)  of  {  9038.2  requires 
repayment  of  a  portion  of  all 
nonqualified  campaign  expenses 
incurred  and  paid  between  the 
campaign's  date  of  inception  and  the 
date  on  which  the  committee's  accounts 
no  longer  contain  any  matching  funds. 
Thus,  concerns  have  been  raised  that  if 
a  candidate's  entiUement  was 
artificially  increased  as  a  result  of 
nonqualified  campaign  expenses,  and  a 
100  percent  repayment  is  sought  under 
(b)(1),  these  nonqualified  campaign 
expenses  should  be  excluded  when 
calculating  the  amount  repayable  under 
(b)(2),  to  avoid  seeking  repayment  twice 
for  the  same  funds,  or  "double  counting" 
them. 

The  Commission  has  now  concluded 
that  the  public  funding  statutes  establish 
separate  bases  for  seeking  repayments 
of  payments  in  excess  of  a  candidate's 
entiUement  and  repayments  of  amounts 
spent  for  nonqualified  campaign 
expenses.  Accordingly,  new  language 
has  been  added  to  the  final  rules  to 
indicate  that  repayment  determinations 
will  be  sought  under  $  9038.2(b)(2)  for 
nonqualified  campaign  expenses  paid 
before  the  point  when  the  conunittee's 
accounts  no  longer  contain  matching 
funds,  regardless  of  whether  a  separate 
repayment  determination  is  sought 
under  S  9038.2(b)(1). 

The  final  rules  also  address  situations 
in  which  primary  candidates  have 
exceeded  both  the  spending  limits  for  a 
particular  state  and  the  overall  spending 
limit.  11  CFR  9038^(b)(2)(v). 
Disbursements  in  excess  of  these 
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spending  limits  are  considered 
nonqualified  campaign  expenses.  The 
Commission  sought  comments  on  two 
possible  methods  for  calculating  the 
candidate's  repayment  obligations  under 
11  CFR  9038.2(b)(2)  in  this  situation.  The 
first  approach  treats  the  state 
expenditure  limitations  and  the  overall 
expenditure  limitation  as  separate  for 
repayment  purposes,  but  avoids  dual 
repayment  for  disbursements  that 
exceed  both  limits.  Thus,  this  method 
operates  by  assuming  that  expenditxires 
should  count  against  the  spending  limits 
in  the  order  in  which  they  are  paid.  This 
permits  identification  of  those  particular 
expenditures  that  exceed  both  limits.  To 
avoid  double  counting,  the  total  amount 
of  disbursements  exceeding  both  limits 
are  then  subtracted  from  the  excessive 
amount  repayable  under  one  limit  or  the 
other.  Although  these  disbursements  are 
considered  nonqualified  campaign 
expenses  for  two  reasons,  they  are 
subject  to  repayment  only  once. 

In  contrast,  the  second  approach 
considered  by  the  Commission  simply 
calculates  the  repayment  using  only  the 
larger  of  the  two  excessive  amounts. 
The  Conmiission  has  used  the  second 
method  in  an  audit  from  the  1984 
Presidential  election  cycle.  This  method 
assumes  that  the  same  disbursements 
cause  both  overages,  since  few,  if  any, 
committees  that  exceed  the  overall 
spending  limit  are  able  to  stay  within 
the  state-by-state  spending  limits.  For 
example,  where  the  amount  in  excess  of 
the  overall  limit  is  larger  than  the 
amount  in  excess  of  the  state  limits,  the 
second  approach  operates  by  denoting 
the  amount  in  excess  of  the  state-by- 
state  limitations  as  a  subset  of  the 
overall  expenditure  limitation, 
regardless  of  when  the  expenditures 
were  paid  by  the  committee.  To  avoid 
the  possibility  of  double  counting,  the 
expenditures  that  exceed  the  state-by- 
state  limits  are  subsumed  into  the 
expenditures  that  exceed  the  overall 
limit.  Conversely,  if  the  amount  of 
expenditures  exceeding  the  overall 
limits  is  the  lesser  amount,  it  would  be 
subsumed  into  the  amount  of 
expenditures  exceeding  the  state  limits. 

The  Commission  has  now  concluded 
that  the  second  method  is  the  better 
approach.  Accordingly,  new 
§  9038.2(b)(2)(v)  incorporates  this 
method. 

New  paragraph  (b)(2)(ii)(D)  has  also 
been  added  to  indicate  that  the  use  of 
federal  funds  for  continuing  to  campaign 
after  a  candidate's  date  of  ineligibility 
will  be  considered  nonqualified 
campaign  expenses.  See  revised  11  CFR 
9034.4(a)(3)(ii). 

The  Commission  is  now  adding 
language  to  11  CFR  9038.2(b)(4J  to 


specifically  require  the  repayment  of  net 
income  received  from  the  investment  of 
surplus  public  funds  after  the 
candidate's  date  of  ineligibility.  The 
Commission's  rules  at  11  CFR  9004.5. 
which  pertain  to  general  election 
candidates,  already  provide  for  the 
repayment  of  interest  and  other  forms  of 
income  derived  from  the  investment  of 
public  funds.  Please  note,  however,  that 
the  receipt  of  such  investment  income 
before  a  primary  candidate's  date  of 
ineligibility  simply  reduces  the 
candidate's  net  outstanding  campaign 
obligations  and  increases  the  amount  of 
any  surplus  repayment. 

The  new  rules  also  clarify  that  the 
amount  representing  total  deposits 
under  11  CFR  9038.3(c)(2)  is  used  to 
determine  the  repayment  specified  in  11 
CFR  9038.2(b)(2)(iii).  A  similar 
clarification  has  been  included  in  11 
CFR  9007.2(b)(2)(iii).  Finally, 
§  9038.2(b)(2)(iii)  is  amended  to  clarify 
that  the  last-in,  first-out  method  of 
determining  when  a  committee's 
account  no  longer  contains  matching 
funds  only  applies  to  committees  that 
received  matching  funds  after  the 
candidate's  date  of  ineligibility. 

Section  9038.3    Liquidation  of 
Obligations;  Repayment 

This  section  generally  follows 
previous  9  9038.3. 

Fart  9039 — Review  and  Investigation 
Authority 

There  are  no  changes  in  this  part. 

List  of  Subjects 

11  CFR  Part  100 

Elections,  Political  committees  and 
parties. 

11  CFR  Part  102 

Campaign  funds,  Political  candidates. 
Political  committees  and  parties. 
Reporting  requirements. 

11  CFR  Part  106 

Campaign  funds.  Political  candidates. 
Political  committees  and  parties. 

11  CFR  Part  110 

Campaign  funds.  Elections,  Political 
candidates.  Political  committees  and 
parties.  Reporting  and  recordkeeping 
requirements. 

11  CFR  Part  116 

Administrative  practice  and 
procedure.  Business  and  industry. 
Credit.  Elections.  Political  candidates. 
Political  committees  and  parties. 


11  CFR  Parts  9001-9005 

Campaign  funds.  Elections,  Political 
candidates. 

11  CFR  Part  9006 

Campaign  funds,  Elections,  Political 
candidates,  Reporting  requirements. 

11  CFR  Part  9007 

Administrative  practice  and 
procedure.  Campaign  funds,  Political 
candidates. 

11  CFR  Part  9012 

Elections,  Political  candidates. 
Political  committees  and  parties. 

11  CFR  Parts  9031-9035 

Campaign  funds.  Elections,  Political 
candidates. 

11  CFR  Part  9036 

Administrative  practice  and 
procedure,  Campaign  funds.  Political 
candidates. 

11  CFR  Part  9037 

Campaign  funds.  Political  candidates. 

11  CFR  Parts  9038-9039 

Administrative  practice  and 
procedure.  Campaign  funds.  Political 
candidates. 

Certification  of  no  Effect  Purstiant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

The  attached  final  rules  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  few,  if  any, 
small  entities  are  affected  by  these 
rules.  Further,  any  small  entities 
affected  are  already  required  to  comply 
with  the  requirements  of  the  Act  in  these 
areas. 

For  the  reasons  set  out  in  the 
preamble,  subchapters  A.  E  and  F, 
chapter  I  of  title  11  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  100— SCOPE  AND  DEFINITIONS 
(2  U.S.C.  431) 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Autiiority:  2  U.S.C.  431.  438(a)(8). 

2. 11  CFR  part  WX)  is  amended  by 
revising  paragraph  (b)(21)  of  $  100.8  to 
read  as  follows: 

§100.8    Expenditure  (2  U.S.C  431(9)). 

•  *  *  *  • 

-  (21)(i)  Any  costs  incurred  by  a 
candidate  or  his  or  her  authorized 


committee(s)  in  connection 
solicitation  of  contribution! 
expenditures  if  incurred  by 
who  has  been  certified  to  n 
Presidential  Primary  Match 
Payments,  or  by  a  candidal 
been  certified  to  receive  gei 
public  financing  under  26  U 
and  who  is  sohciting  contri' 
accordance  with  26  U.S.C.  J 
9003(c)(2)  to  the  extent  that 
aggregate  of  such  costs  doe 
20  percent  of  the  expenditui 
applicable  to  the  candidate 
shall,  however,  be  reported 
disbursements  pursuant  to : 
104. 

(ii)  For  a  candidate  who  Y 
certified  to  receive  general  ( 
public  financing  under  26  U 
and  who  is  soliciting  contril 
accordance  with  26  U.S.C.  9 
9003(c)(2),  "in  connection  w 
solicitation  of  contributions 
cost  reasonably  related  to  fi 
activity,  including  the  costs 
and  postage,  the  production 
space  or  air  time  for,  advert 
used  for  fundraising,  and  thi 
meals,  beverages,  and  other 
associated  with  a  fundraisir 
or  dinner. 

(iii)  For  a  candidate  who  1 
certified  to  receive  Presiden 
Matching  Fund  Payments,  tli 
may  be  exempted  as  fundrai 
expenses  under  this  section 
exceed  20%  of  the  overall  ex 
limitation  under  11  CFR  903£ 
equal  the  total  of: 

(A)  All  amounts  excluded 
state  expenditure  limitatiom 
fundraising  activities  under ' 
110.8(c)(2),  plus 

(B)  An  amount  of  costs  ths 
otherwise  be  chargeable  to  t 
expenditure  limitation  but  th 
chargeable  to  any  state  expe 
limitation,  such  as  salary  ant 
expenses.  See  11  CFR  106.2. 

*     *     *     •     * 

PART  102— REGISTRATIOr 
ORGANIZATION,  AND 
RECORDKEEPING  BY  POU 
COMMITTEES  (2  U.S.C.  433 

3.  The  authority  citation  fo 

continues  to  read  as  follows: 

Authority:  2  U.S.C.  432,  433.  43 

4. 11  CFR  102.17  is  amende 
revising  paragraphs  (a)(l)(i), 
(c)(8)(ii)  and  by  adding  parag 
(c)(7)(i)(C)  to  read  as  follows 

9102.17  Joint  fundraWng  by  < 
other  than  separate  segrcgatec 
(a)  General.  (l)(i)  Political  ( 
may  engage  in  joint  fundraisl 
other  political  committees  or 
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11  CFR  Ports  9001-9005 

Campaign  funds.  Elections,  Political 
candidates. 

11  CFR  Part  9006 

Campaign  funds,  Elections,  Political 
candidates,  Reporting  requirements. 

11  CFR  Part  9007 

Administrative  practice  and 
procedure.  Campaign  funds.  Political 
candidates. 

11  CFR  Part  9012 

Elections,  Political  candidates. 
Political  committees  and  parties. 

11  CFR  Parts  9031-9035 

Campaign  funds.  Elections,  Political 
candidates. 

11  CFR  Part  9036 

Administrative  practice  and 
procedure,  Campaign  funds.  Political 
candidates. 

11  CFR  Part  9037 

Campaign  funds.  Political  candidates. 

11  CFR  Parts  9038-9039 

Administrative  practice  and 
procedure.  Campaign  funds.  Political 
candidates. 

Certification  of  no  Effect  Pursuant  to  6 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

The  attached  fmal  rules  will  not  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  few,  if  any, 
small  entities  are  affected  by  these 
rules.  Further,  any  small  entities 
affected  are  already  required  to  comply 
with  the  requirements  of  the  Act  in  these 
areas. 

For  the  reasons  set  out  in  the 
preamble,  subchapters  A,  E  and  F, 
chapter  I  of  titie  11  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  100— SCOPE  AND  DEFINiTtONS 
(2  U.S.C.  431) 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Autiwrity:  2  U.S.C.  431.  438(a)(8). 

2. 11  CFR  part  MO  is  amended  by 
revising  paragraph  (b)(21)  of  $  100.8  to 
read  as  follows: 

{100.8    Expenditure  (2  U.S.C  431(9)). 

•  *  •  ♦  • 

-  (21)(i)  Any  costs  incurred  by  a 
candidate  or  his  or  her  authorized 


committee(s)  in  connection  with  the 
solicitation  of  contributions  are  not 
expenditures  if  incurred  by  a  candidate 
who  has  been  certified  to  receive 
Presidential  Primary  Matching  Fund 
Payments,  or  by  a  candidate  who  has 
been  certified  to  receive  general  election 
public  financing  under  28  U.S.C.  9004 
and  who  is  sohciting  contributions  in 
accordance  v«th  26  U.S.C.  9003(b)(2)  or 
9003(c)(2)  to  the  extent  that  the 
aggregate  of  such  costs  does  not  exceed 
20  percent  of  the  expenditure  limitation 
applicable  to  the  candidate.  TTiese  costs 
shall,  however,  be  reported  as 
disbursements  pursuant  to  11  CFR  part 
104. 

(ii)  For  a  candidate  who  has  been 
certified  to  receive  general  election 
public  financing  under  26  U.S.C.  9004 
and  who  is  soliciting  contributions  in 
accordance  with  26  U.S.C.  9003(b)(2)  or 
9003(c)(2).  "in  connection  with  the 
solicitation  of  contributions"  means  any 
cost  reasonably  related  to  fundraising 
activity,  including  the  costs  of  printing 
and  postage,  the  production  of  and 
space  or  air  time  for,  advertisements 
used  for  fundraising,  and  the  costs  of 
meals,  beverages,  and  other  costs 
associated  with  a  fundraising  reception 
or  dinner. 

(iii)  For  a  candidate  who  has  been 
certified  to  receive  Presidential  Primary 
Matching  Fund  Payments,  the  costs  that 
may  be  exempted  as  fundraising 
expenses  under  this  section  shall  not 
exceed  20%  of  the  overall  expenditure 
limitation  under  11  CFR  9035.1,  and  shall 
equal  the  total  of: 

(A)  All  amounts  excluded  fi-om  the 
state  expenditure  limitations  for  exempt 
fundraising  activities  under  11  CFR 
110.8(c)(2),  plus 

(B)  An  amount  of  costs  that  would 
otherwise  be  chargeable  to  the  overall 
expenditure  limitation  but  that  are  not 
chargeable  to  any  state  expenditure 
limitation,  such  as  salary  and  travel 
expenses.  See  11  CFR  106.2. 

PART  102— REGISTRATION, 
ORGANIZATION,  AND 
RECORDKEEPING  BY  POUTICAL 
COMMITTEES  (2  U.S.C.  433) 

3.  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  432,  433.  438(a)(a).  441d. 

4. 11  CFR  102.17  is  amended  by 
revising  paragraphs  (a)(l)(i).  (c)(1)  and 
(c)(6)(ii)  and  by  adding  paragraph 
(c)(7)(i)(C)  to  read  as  follows: 

8102.17    Joint  fundraising  by  committees 
other  than  separate  segregated  funds. 

(a)  General.  (l)(i)  Political  committees 
may  engage  in  joint  fundraising  with 
other  political  committees  or  with 


unregistered  committees  or 
organizations.  The  participants  in  a  joint 
fundraising  effort  under  this  section 
shall  either  establish  a  separate 
committee  or  select  a  participating 
committee,  to  act  as  fundraising 
representative  for  all  participants.  The 
fundraising  representative  shall  be  a 
reporting  political  committee  and  an 
authorized  committee  of  each  candidate 
for  federal  office  participating  in  the 
joint  fundraising  activity.  If  the 
participants  establish  a  separate 
committee  to  act  as  the  fundraising 
representative,  the  separate  committee 
shall  not  be  a  participant  in  any  other 
joint  fundraising  effort,  but  the  separate 
conunittee  may  conduct  more  than  one 
joint  fundraising  effort  for  the 
participants. 

(c)  *  *  • 

(1)  Written  agreement.  The 
participants  in  a  joint  fundraising 
activity  shall  enter  into  a  written 
agreement,  whether  or  not  all 
participants  are  pohtical  committees 
under  11  CFR  100.5.  The  written 
agreement  shall  identify  the  fundraising 
representative  and  shall  state  a  formula 
for  the  allocation  of  fundraising 
proceeds.  The  formula  shall  be  stated  as 
the  amount  or  percentage  of  each 
contribution  received  to  be  allocated  to 
each  participant.  The  fundraising 
representative  shall  retain  the  written 
agreement  for  a  period  of  three  years 
and  shall  make  it  avaUable  to  the 
Commission  on  request. 
*  •  *  ♦  ♦ 

(6)  •   •   * 

(ii)  Designated  contributions  which 
exceed  the  contributor's  limit  to  the 
designated  participant  under  11  CFR 
part  110  may  not  be  reallocated  by  the 
fundraising  representative  absent  the 
prior  written  permission  of  the 
contributor. 
***** 

(7j  *   *   * 

(i)  *  •  • 

(C)  The  expenses  from  a  series  of 
fundraising  events  or  activities  shall  be 
allocated  among  the  participants  on  a 
per-event  basis  regardless  of  whether 
the  participants  change  or  remain  the 
same  throughout  the  series. 

PART  106- ALLOCATIONS  OF 
CANDIDATE  AND  COMMITTEE 
ACTIVITIES 

5.  The  authority  citation  for  part  106 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  438(a)(8),  441a(b). 
441a(g). 


6. 11  CFR  part  106  is  amended  by 
revising  S  106.2  to  read  as  follows: 

$106.2    State  aliocation  of  expenditures 
Incurred  by  authorlied  committees  of 
presidentiai  primary  candidates  receiving 
matching  funds. 

(a)  General— {\)  This  section  applies 
to  Presidential  primary  candidates 
receiving  or  expecting  to  receive  federal 
matching  funds  pursuant  to  11  CFR  parts 
9031  et  seq.  The  expenditures  described 
in  11  CFR  106.2(b)(2)  shall  be  allocated 
to  a  particular  State  if  incurred  by  a 
candidate's  authorized  committee(s)  for 
the  purpose  of  influencing  the 
nomination  of  that  candidate  for  the 
office  of  President  with  respect  to  that 
State.  An  expenditure  shall  not 
necessarily  be  allocated  to  the  State  in 
which  the  expenditure  is  incurred  or 
paid.  In  the  event  that  the  Commission 
disputes  the  candidate's  allocation  or 
claim  of  exemption  for  a  particular 
expense,  the  candidate  shall 
demonstrate,  with  supporting 
documentation,  that  his  or  her  proposed 
method  of  allocation  or  claim  of 
exemption  was  reasonable. 

(2)  Disbursements  made  prior  to  the 
time  an  individual  becomes  a  candidate 
for  the  purpose  of  determining  whether 
that  individual  should  become  a 
candidate  pursuant  to  11  CFR  100.7(b)(1) 
and  100.8(b)(1).  i.e..  payments  for  testing 
the  waters,  shall  be  allocable 
expenditures  under  this  section  if  the 
individual  becomes  a  candidate. 

(b)  Method  of  allocating  expenditures 
among  States~-{\.)  General  allocation 
method.  Unless  otherwise  specified 
under  11  CFR  106.2(b)(2),  an  expenditure 
described  in  11  CFR  106.2(b)(2)  and 
incurred  by  a  candidate's  authorized 
committee(s)  for  the  purpose  of 
influencing  the  nomination  of  that 
candidate  in  more  than  one  State  shall 
be  allocated  to  each  State  on  a 
reasonable  and  uniformly  applied  basis. 
The  total  amount  allocated  to  a 
particular  State  may  be  reduced  by  the 
amount  of  exempt  fundraising  expenses 
for  that  State,  as  specified  in  11  CFR 
110.8(c)(2). 

(2)  Specific  allocation  methods. 
Expenditures  that  fall  within  the 
categories  listed  below  shall  be 
allocated  based  on  the  following 
methods.  The  method  used  to  allocate  a 
category  of  expenditures  shall  be  based 
on  consistent  data  for  each  State  to 
which  an  allocation  is  made. 

(i)  Media  expenditures — (A)  Print 
media.  Except  for  expenditures 
exempted  under  11  CFR  106.2(b)(2)(i)  (E) 
and  (F).  allocation  of  expenditures  for 
the  publication  and  distribution  of 
newspaper,  magazine  and  other  types  of 
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printed  advertisements  distributed  in 
more  than  one  State  shall  be  made  using 
relative  circulation  percentages  in  each 
State  or  an  estimate  thereof.  For 
purposes  of  this  section,  allocation  to  a 
particular  State  will  not  be  required  if 
less  than  3%  of  the  total  estimated 
readership  of  the  pubhcation  is  in  that 
State. 

(B)  Broadcast  media.  Except  for 
expenditures  exempted  under  11  CFR 
106.2(b)(2){i)  (E)  and  (F).  expenditures 
for  radio,  television  and  similar  types  of 
advertisements  purchased  in  a 
particular  media  market  that  covers 
more  than  one  State  shall  be  allocated 
to  each  State  in  proportion  to  the 
estimated  audience.  This  allocation  of 
expenditures,  shall  be  made  using 
industry  market  data.  If  industry  market 
data  is  not  available,  the  committee 
shall  obtain  market  data  from  the  media 
carrier  transmitting  the 
advertisement(s). 

(C)  Refunds  for  media  expenditures. 
Refunds  for  broadcast  time  or 
advertisement  space,  purchased  but  not 
used,  shall  be  credited  to  the  States  on 
the  same  basis  as  the  original  allocation. 

(D)  Limits  on  allocation  of  media 
expenditures.  No  allocation  of  media 
expenditures  shall  be  made  to  any  State 
in  which  the  primary  election  has 
already  been  held. 

(E)  National  advertising.  Expenditures 
incurred  for  advertisements  on  national 
networks,  national  cable  or  in 
publications  distributed  nationwide 
need  not  be  allocated  to  any  State. 

(F)  Media  production  costs. 
Expenditures  incurred  for  production  of 
media  advertising,  whether  or  not  that 
advertising  is  used  in  more  than  one 
State,  need  not  be  allocated  to  any 
State. 

(G)  Commissions.  Expenditiu^s  for 
commissions,  fees  and  other 
compensation  for  the  purchase  of 
broadcast  or  print  media  need  not  be 
allocated  to  any  State. 

(ii)  Expenditures  for  moss  mailings 
and  other  campaign  materials. 
Expenditures  for  mass  mailings  of  more 
than  500  pieces  to  addresses  in  the  same 
State,  and  expenditures  for  shipping 
campaign  materials  to  a  State,  including 
pins,  bumperstickers,  handbills, 
brochures,  posters  and  yardsigns,  shall 
be  allocated  to  that  State.  For  purposes 
of  this  section,  "mass  mailing"  includes 
newsletters  and  other  materials  in 
which  the  content  of  the  materials  is 
substantially  identical.  Records 
supporting  the  committee's  allocations 
under  this  section  shall  include:  For 
each  mass  mailing,  documentation 
showing  the  total  number  of  pieces 
mailed  and  the  number  mailed  to  each 
state  or  zip  code;  and.  for  other 


campaign  materials  acquired  for  use 
outside  the  State  of  purchase,  records 
relating  to  any  shipping  costs  inciured 
for  transporting  these  items  to  each 
State. 

(iii)  Overhead  expenditures — (A) 
Overhead  expenditures  of  State  offices 
and  other  facilities.  Except  for 
expenditures  exempted  under  11  CFR 
106.2(b)(2)(ui)(C).  overhead 
expenditures  of  committee  offices 
whose  activities  are  directed  at  a 
particular  State,  and  the  costs  of  other 
faciUties  used  for  office  functions  and 
campaign  events,  shall  be  allocated  to 
that  State.  An  amount  that  does  not 
exceed  10%  of  office  overhead 
expenditures  for  a  particular  State  may 
be  treated  as  exempt  compliance 
expenses,  and  may  be  excluded  from 
allocation  to  that  State. 

(B)  Overhead  expenditures  of  regional 
offices.  Except  for  expenditures 
exempted  under  11  CFR 
106.2(b)(2){iii)(C),  oveAead 
expenditures  of  a  committee  regional 
office  or  any  committee  office  with 
responsibilities  in  two  or  more  States 
shall  be  allocated  to  the  State  holding 
the  next  primary  election,  caucus  or 
convention  in  the  region.  The  committee 
shall  maintain  records  to  demonstrate 
that  an  office  operated  on  a  regional 
basis.  These  records  should  show,  for 
example,  the  kinds  of  programs 
conducted  bom.  the  office,  the  number 
and  nature  of  contacts  with  other  States 
in  the  region,  and  the  amount  of  time 
devoted  to  regional  programs  by  staff 
working  in  the  regional  office. 

(C)  Overhead  expenditures  of 
national  campaign  headquarters. 
Expenditiu"es  incurred  for 
administrative,  staff,  and  overhead 
expenditures  of  the  national  campaign 
headquarters  need  not  be  allocated  to 
any  State,  except  as  provided  in 
paragraph  (b)(2)(iv)  of  this  section. 

(D)  Definition  of  overhead 
expenditures.  For  purposes  of  11  CFR 
106.2(b){2)(iii),  overhead  expenditures 
include,  but  are  not  limited  to,  rent, 
utilities,  equipment,  furniture,  supplies, 
and  telephone  service  base  charges. 
"Telephone  service  base  charges" 
include  any  regular  monthly  charges  for 
committee  phone  service,  and  charges 
for  phone  installation  and  intrastate 
phone  calls  other  than  charges  related  to 
a  special  pro^vm  under  11  CFR 
106.2(b)(2)(iv).  Inter-state  calls  are  not 
included  in  "telephone  service  base 
charges."  Overhead  expenditures  also 
include  the  costs  of  temporary  offices 
established  while  the  candidate  is 
traveling  in  the  State  or  in  the  Qnal 
weeks  before  the  primary  election,  as 
well  as  expenses  paid  by  campaign  staff 
and  subsequently  reimbursed  by  the 


conunittee,  such  as  miscellaneous 
supplies,  copying,  printing  and 
telephone  expenses.  See  11  CFR  116.5. 

(iv)  Expenditures  for  special 
telephone  programs.  Expenditures  for 
special  telephone  programs  targeted  at  a 
particular  State,  including  the  costs  of 
designing  and  operating  the  program, 
the  costs  of  installing  or  renting 
telephone  lines  and  equipment,  toll 
charges,  personnel  costs,  consultants' 
fees,  related  travel  costs,  and  rental  of 
office  space,  including  a  pro  rata  portion 
of  national,  regional  or  State  office 
space  used  for  such  purposes,  shall  be 
allocated  to  that  State  based  on  the 
percentage  of  telephone  calls  made  to 
that  State.  Special  telephone  programs 
include  voter  registration,  get  out  the 
vote  efforts,  fundraising,  and 
telemarketing  efforts  conducted  on 
behalf  of  the  candidate.  A  special 
telephone  program  is  targeted  at  a 
particular  State  if  10%  or  more  of  the 
total  telephone  calls  made  each  month 
are  made  to  that  State.  Records 
supporting  the  committee's  allocation  of 
each  special  telephone  program  under 
this  section  shall  include  either  the 
telephone  bills  showing  the  total  number 
of  calls  made  in  that  program  and  the 
number  made  to  each  State;  or,  a  copy 
of  the  list  used  to  make  the  calls,  from 
which  these  numbers  can  be 
determined. 

(v)  Public  opinion  poll  expenditures. 
Expenditures  incurred  for  the  taking  of  a 
public  opinion  poll  covering  only  one 
State  shall  be  allocated  to  that  State. 
Except  for  expenditiu-es  incurred  in 
conducting  a  public  opinion  poll  on  a 
nationwide  basis,  expenditures  incurred 
for  the  taking  of  a  public  opinion  poll 
covering  two  or  more  States  shall  be 
allocated  to  those  States  based  on  the 
number  of  people  interviewed  in  each 
State.  Expenditures  incurred  for  the 
taking  of  a  public  opinion  poll  include 
consultant's  fees,  travel  costs  and  other 
expenses  associated  with  designing  and 
conducting  the  poll.  Record^  supporting 
the  committee's  allocation  under  this 
section  shall  include  docimientation 
showing  the  total  number  of  people 
contacted  for  each  poll  and  the  number 
contacted  in  each  State. 

(3)  National  consulting  fees. 
Expenditures  for  consultants'  fees  need 
not  be  allocated  to  any  State  if  the  fees 
are  charged  for  consulting  on  national 
campaign  strategy.  Expenditures  for 
consultants'  fees  charged  for  conducting 
special  telephone  programs  and  public 
opinion  polls  shall  be  allocated  in 
accordance  with  paragraphs  {b](2)  (iv] 
and  (v)  of  this  section. 


(c)  Reporting.  All  expenditui 
allocated  under  this  section  sh 
reported  on  FEC  Form  3P,  pag( 

(d)  Recordkeeping.  All  assui 
and  supporting  calculations  fo 
allocations  made  under  this  se 
shall  be  documented  and  retai 
Commission  inspection.  In  adc 
the  records  specified  in  paragr 
this  section,  the  treasurer  shal 
records  supporting  the  conmiit 
allocations  of  expenditures  to 
States  and  claims  of  exemptioi 
allocation  under  this  section.  I 
records  supporting  the  allocati 
claim  of  exemption  are  not  ret) 
expenditure  shall  be  considere 
allocable  and  shall  be  allocate 
State  holding  the  next  primary 
caucus  or  convention  after  the 
expenditure  is  incurred. 

PART  11&-C0NTRIBUTI0N  t 
EXPENDITURE  LIMITATIONS 
PROHIBITIONS 

7.  The  authority  citation  for  ] 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8),  431(9), 
437d(a)(8).  438(a)(8),  441a,  441b.  44' 
441f.441g.441h  and  441i. 

8. 11  CFR  part  110  is  amende 
revising  paragraph  (1)  of  S  110. 
as  follows: 

§  1 1 0. 1    Contributions  by  person 
than  multlcsndidate  political  comi 
U.S.C.  441a(aK1)). 
***** 

(1)  Supporting  evidence.  (1)  I 
political  committee  receives  a 
contribution  designated  in  writ 
particular  election,  the  treasure 
retain  a  copy  of  the  written  dea 
as  required  by  11  CFR  110.1  (b)( 
110.2(b)(4).  as  appropriate.  If  th 
designation  is  made  on  a  check 
written  instrument,  the  treasure 
retain  a  full-size  photocopy  of  t 
or  written  instrument 

(2)  If  a  political  committee  rei 
written  redesignation  of  a  conti 
for  a  different  election,  the  trea 
shall  retain  the  written  redesigr 
provided  by  the  contributor,  as 
by  11  CFR  110.1(b)(5)  or  110.2(b 
appropriate. 

(3)  If  a  political  committee  re< 
written  reattribution  of  a  contri 
a  different  contributor,  the  treai 
shall  retain  the  written  reattribi 
signed  by  each  contributor,  as  r 
by  11  CFR  liai(k). 

(4)  If  a  poUtical  committee  chi 
rely  on  a  postmark  as  evidence 
date  on  which  a  contribution  wi 
the  treasurer  shall  retain  the  en 
a  copy  of  the  envelope  containii 
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committee,  such  as  miscellaneous 
supplies,  copying,  printing  and 
telephone  expenses.  See  11  CFR  116^. 

(iv)  Expenditures  for  special 
telephone  programs.  Expenditures  for 
special  telephone  programs  targeted  at  a 
particular  State,  including  the  costs  of 
designing  and  operating  the  program, 
the  costs  of  installing  or  renting 
telephone  lines  and  equipment,  toll 
charges,  personnel  costs,  consultants' 
fees,  related  travel  costs,  and  rental  of 
office  space,  including  a  pro  rata  portion 
of  national,  regional  or  State  office 
space  used  for  such  purposes,  shall  be 
allocated  to  that  State  based  on  the 
percentage  of  telephone  calls  made  to 
that  State.  Special  telephone  programs 
include  voter  registration,  get  out  the 
vote  efforts,  fundraising,  and 
telemarketing  efforts  conducted  on 
behalf  of  the  candidate.  A  special 
telephone  program  is  targeted  at  a 
particular  State  if  10%  or  more  of  the 
total  telephone  calls  made  each  month 
are  made  to  that  State.  Records 
supporting  the  committee's  allocation  of 
each  special  telephone  program  under 
this  section  shall  include  either  the 
telephone  bills  showing  the  total  number 
of  calls  made  in  that  program  and  the 
number  made  to  each  State;  or,  a  copy 
of  the  list  used  to  make  the  calls,  from 
which  these  numbers  can  be 
determined. 

(v)  Public  opinion  poll  expenditures. 
Expenditures  incurred  for  the  taking  of  a 
public  opinion  poll  covering  only  one 
State  shall  be  allocated  to  that  State. 
Except  for  expenditiu-es  incurred  in 
conducting  a  public  opinion  poll  on  a 
nationwide  basis,  expenditures  incurred 
for  the  taking  of  a  public  opinion  poll 
covering  two  or  more  States  shall  be 
allocated  to  those  States  based  on  the 
number  of  people  interviewed  in  each 
State.  Expenditures  incurred  for  the 
taking  of  a  public  opinion  poll  include 
consultant's  fees,  travel  costs  and  other 
expenses  associated  with  designing  and 
conducting  the  poll.  Record^  supporting 
the  committee's  allocation  under  this 
section  shall  include  documentation 
showing  the  total  number  of  people 
contacted  for  each  poll  and  the  number 
contacted  in  each  State. 

(3)  National  consulting  fees. 
Expenditures  for  consultants'  fees  need 
not  be  allocated  to  any  State  if  the  fees 
are  charged  for  consulting  on  national 
campaign  strategy.  Expenditures  for 
consultants'  fees  charged  for  conducting 
special  telephone  programs  and  public 
opinion  polls  shall  be  allocated  in 
accordance  with  paragraphs  {b](2]  (ivj 
and  (v)  of  this  sectioo. 


(c)  Reporting.  All  expenditures 
allocated  under  this  section  shall  be 
reported  on  FEC  Form  3P,  page  3. 

(d)  Recordkeeping.  All  assumptions 
and  supporting  calculations  for 
allocations  made  under  this  section 
shall  be  documented  and  retained  for 
Commission  inspection.  In  addition  to 
the  records  specified  in  paragraph  (b)  of 
this  section,  the  treasurer  shall  retain 
records  supporting  the  conmiittee's 
allocations  of  expenditures  to  particular 

.  States  and  claims  of  exemption  from 
allocation  under  this  section.  If  the 
records  supporting  the  allocation  or 
claim  of  exemption  are  not  retained,  the 
expenditure  shall  be  considered 
allocable  and  shall  be  allocated  to  the 
State  holding  the  next  primary  election, 
caucus  or  convention  after  the 
expenditure  is  incurred. 

PART  110-CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

7.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8),  431(9),  432(c)(2), 
437d(a)(8),  438(a)(8),  441a,  441b.  441d,  441e. 
441f,441g.441hand441i. 

8. 11  CFR  part  110  is  amended  by 
revising  paragraph  (1)  of  §  110.1  to  read 
as  follows: 

§  1 1 0. 1    Contributions  by  persons  other 
ttian  multicandidate  political  committees  (2 
U.S.C.  441a(aK1)). 
***** 

(1)  Supporting  evidence.  (1)  If  a 
political  committee  receives  a 
contribution  designated  in  writing  for  a 
particular  election,  the  treasurer  shall 
retain  a  copy  of  the  written  designation, 
as  required  by  11  CFR  110.1(b)(4)  or 
110.2(b)(4),  as  appropriate.  If  die  written 
designation  is  made  on  a  check  or  other 
written  instrument,  the  treasurer  shall 
retain  a  full-size  photocopy  of  the  check 
or  written  instrument 

(2)  If  a  political  committee  receives  a 
written  redesignation  of  a  contribution 
for  a  different  election,  the  treasurer 
shall  retain  the  written  redesignation 
provided  by  the  contributor,  as  required 
by  11  CFR  110.1(b)(5)  or  110.2(b)(5).  as 
appropriate. 

(3)  If  a  political  committee  receives  a 
written  reattribution  of  a  contribution  to 
a  different  contributor,  the  treasurer 
shall  retain  the  written  reattribution 
signed  by  each  contributor,  as  required 
by  11  CFR  liai(k). 

(4)  If  a  poUtical  committee  chooses  to 
rely  on  a  postmark  as  evidence  of  the 
date  on  which  a  contribution  was  made, 
the  treasurer  shall  retain  the  envelope  or 
a  copy  of  the  envelope  containing  the 


postmark  and  other  identifying 
information. 

(5)  If  a  political  committee  does  not 
retain  the  written  records  concerning 
designation  required  under  11  CFR 
110.1(1)(2).  the  contribution  shall  not  be 
considered  to  be  designated  in  writing 
for  a  particular  election,  and  the 
provisions  of  11  CFR  110.1(b)(2)(ii)  or 
110.2(b)(2){ii)  shaU  apply.  If  a  pohtical 
committee  does  not  retain  the  written 
records  concerning  redesignation  or 
reattribution  required  under  11  CFR 
110.1(1)  (2),  (3)  or  (6),  the  redesignation 
or  reattribution  shall  not  be  effective, 
and  the  original  designation  or 
attribution  shall  control. 

(6)  For  each  written  redesignation  or 
written  reattribution  of  a  contribution 
described  in  paragraph  (b)(5)  or 
paragraph  {k)(3)  of  this  section,  the 
political  committee  shall  retain 
documentation  demonstrating  when  the 
written  redesignation  or  written 
reattribution  was  received.  Such 
documentation  shall  consist  of: 

(i)  A  copy  of  the  envelope  bearing  the- 
postmark  and  the  contributor's  name,  or 
return  address  or  other  identifying  code; 
or 

(ii)  A  copy  of  the  written 
redesignation  or  written  reattribution 
with  a  date  stamp  indicating  the  date  of 
the  committee's  receipt;  or 

(iii)  A  copy  of  the  written 
redesignation  or  written  reattribution 
dated  by  the  contributor. 
***** 

9. 11  CFR  part  110  is  amended  by 
revising  paragraph  (c)(2)  of  §  110.8  to 

read  as  follows: 

§1104    PTMidential  candidate  exprnxMur* 

limitations. 

***** 

(2)  The  candidate  may  treat  an 
amount  that  does  not  exceed  50%  of  the 
candidate's  total  expenditures  allocable 
to  a  particular  State  under  11  CFR  106.2 
as  exempt  fundraising  expenses,  and 
may  exclude  this  amount  from  the 
candidate's  total  expenditures 
attributable  to  the  expenditure 
limitations  for  that  State.  The  candidate 
may  treat  100%  of  the  cost  of  mass 
mailings  as  exempt  fundraising 
expenses,  unless  the  mass  mailings  were 
mailed  within  28  days  before  the  state's 
primary  election,  convention  or  caucus. 
The  total  of  all  amounts  excluded  for 
exempt  fundraising  expenses  shall  not 
exceed  20%  of  the  overall  expenditure 
limitation  under  11  CFR  9035.1. 
***** 

10. 11  CFR  110.8(f)(2)  is  amended  by 
removing  Uie  citation  to  "§  141.2(c)"  and 
adding,  in  its  place,  a  citation  to  "11  CFR 
9003.2(c)." 


PART  116— DEBTS  OWED  BY 
CANDIDATES  AND  POLITICAL 
COMMITTEES 

11.  The  authority  citation  for  part  116 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  433(d),  434(b)(8). 
438(a)(8),  441a,  441b  and  451. 

12. 11  CFR  part  116  is  amended  by 
revising  paragraph  (b)(2)  of  i  116.5  to 
read  as  follows: 

S  116.5    Advances  by  committee  staff  and 
ottier  individuals. 


(b)  *  *  * 

(2)  The  individual  is  reimbursed 
within  sixty  days  after  the  closing  date 
of  the  billing  statement  on  which  the 
charges  first  appear  if  the  payment  was 
made  using  a  personal  credit  card,  or 
within  thirty  days  after  the  date  on 
which  the  expenses  were  incurred  if  a 
personal  credit  card  was  not  used.  For 
purposes  of  this  section,  the  closing  date 
shall  be  the  date  indicated  on  the  billing 
statement  which  serves  as  the  cutoff 
date  for  determining  which  charges  are 
included  on  that  billing  statement.  In 
addition,  "subsistence  expenses" 
include  only  expenditures  for  personal 
living  expenses  related  to  a  particular 
individual  traveling  on  committee 
business,  such  as  food  or  lodging. 

13. 11  CFR  parts  9001  dut)ugh  9007  is 
revised  to  read  as  follows: 

PART  9001— SCOPE 

Sec. 

9001.1     Scope. 
Authority:  26  U.S.C  9009(b). 

$9001.1    Scope. 

This  subchapter  governs  entitlement 
to  and  use  of  funds  certified  from  the 
Presidential  Election  Campaign  Fund 
under  26  U.S.C.  9001  et  seq.  The 
defmitions,  restrictions,  liabilities  and 
obligations  imposed  by  this  subchapter 
are  in  addition  to  those  imposed  by 
sections  431-455  of  title  2,  United  States 
Code,  and  regulations  prescribed 
thereunder  (11  CFR  parts  100  through  ^ 
116).  Unless  expressly  stated  to  the 
contrary,  this  subchapter  does  not  alter 
the  effect  of  any  definitions,  restrictions, 
obligations  and  liabilities  imposed  by 
sections  431-455  of  tiUe  2,  United  States 
Code,  or  regulations  prescribed 
diereunder  (11  CFR  parts  100  through 
116). 

PART  9002— OEHNITIONS 

9002.1  Authorized  committee. 

9002.2  Candidate. 
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Sec 

9002.3  Commission. 

9002.4  Eligible  candidates. 

9002.5  Fund. 

9002.6  Major  party. 

9002.7  Minor  party. 

9002.8  New  party. 

9002.9  Political  committee. 

9002.10  Presidential  election. 

9002.11  Qualified  campaign  expense. 

9002.12  Expenditure  report  period. 

9002.13  Contribution. 

9002.14  Secretary. 

9002.15  Political  party. 

Authority:  28  U.S.C.  9002  and  9009(b). 

§  9002. 1    Authorized  committee. 

(a)  Notwithstanding  the  definition  at 
11  CFR  100.5.  "authorized  committee" 
means  with  respect  to  a  candidate  (as 
defined  at  11  CFR  9002.2)  of  a  political 
party  for  President  and  Vice  President, 
any  political  committee  that  is 
authorized  by  a  candidate  to  incur 
expenses  on  behalf  of  such  candidate. 
The  term  "authorized  committee" 
includes  the  candidate's  principal 
campaign  committee  designated  in 
accordance  with  11  CFR  102.12,  any 
political  committee  authorized  in  writing 
by  the  candidate  in  accordance  with  11 
CFR  102.13.  and  any  political  committee 
not  disavowed  by  the  candidate 
pursuant  to  11  CFR  100.3(a)(3).  If  a  party 
has  nominated  a  Presidential  and  a  Vice 
Presidential  candidate,  all  political 
committees  authorized  by  that  party's 
Presidential  candidate  shall  also  be 
authorized  committees  of  the  Vice 
Presidential  candidate  and  all  political 
committees  authorized  by  the  Vice 
Presidential  candidate  shall  also  be 
authorized  committees  of  the 
Presidential  candidate. 

(b)  Any  withdrawal  of  an 
authorization  shall  be  in  writing  and 
shall  be  addressed  and  filed  in  the  same 
manner  provided  for  at  11  CFR  102.12  or 
102.13. 

(c)  Any  candidate  nominated  by  a 
political  party  may  designate  the 
national  committee  of  that  pohtical 
party  as  that  candidate's  authorized 
committee  in  accordance  with  11  CFR 
102.12(c). 

(d)  For  purposes  of  this  subchapter, 
references  to  the  "candidate"  and  his  or 
her  responsibilities  under  this 
subchapter  shall  also  be  deemed  to  refer 
to  the  candidate's  authorized 
committee(s). 

§9002.2    Candidate. 

(a)  For  the  purposes  of  this 
subchapter,  "candidate"  means  with 
respect  to  any  presidential  election,  an 
individual  who — 

(1)  Has  been  nominated  by  a  major 
party  for  election  to  the  office  of 
President  of  the  United  States  or  the 


office  of  Vice  President  of  the  United 
States:  or 

(2)  Has  qualiHed  or  consented  to  have 
his  or  her  name  appear  on  the  general 
election  ballot  (or  to  have  the  names  of 
electors  pledged  to  him  or  her  on  such 
ballot)  as  the  candidate  of  a  political 
party  for  election  to  either  such  office  in 
10  or  more  States.  For  the  purposes  of 
this  section,  "political  party"  shall  be 
defined  in  accordance  with  11  CFR 
9002.15. 

(b)  An  individual  who  is  no  longer 
actively  conducting  campaigns  in  more 
than  one  State  pursuant  to  11  CFR  9004.8 
shall  cease  to  be  a  candidate  for  the 
purpose  of  this  subchapter. 

§  9002.3    Commission. 

Commission  means  the  Federal 
Election  Commission,  999  E  Street,  NW., 
Washington.  DC  20463. 

§  9002.4    Eligible  candidates. 

Eligible  candidates  means  those 
Presidential  and  Vice  Presidential 
candidates  who  have  met  all  applicable 
conditions  for  eligibility  to  receive 
payments  from  the  Fund  under  11  CFR 
part  9003. 

§9002.5    Fund. 

Fund  means  the  Presidential  Election 
Campaign  Fund  established  by  26  U.S.C. 
9006(a). 

§9002.6    Major  party. 

Major  party  means  a  political  party 
whose  candidate  for  the  office  of 
President  in  the  preceding  Presidential 
election  received,  as  a  candidate  of  such 
party,  25  percent  or  more  of  the  total 
number  of  popular  votes  received  by  all 
candidates  for  such  office.  For  the 
purposes  of  11  CFR  9002.6,  candidate 
means,  with  respect  to  any  preceding 
Presidential  election,  an  individual  who 
received  popular  votes  for  the  office  of 
President  in  such  election. 

§9002.7    Minor  party. 

Minor  party  means  a  political  party 
whose  candidate  for  the  office  of 
President  in  the  preceding  Presidential 
election  received,  as  a  candidate  of  such 
party,  5  percent  or  more,  but  less  than  25 
percent,  of  the  total  number  of  popular 
votes  received  by  all  candidates  for 
such  office.  For  the  purposes  of  11  CFR 
9002.7,  candidate  means  with  respect  to 
any  preceding  Presidential  election,  an 
individual  who  received  popular  votes 
for  the  office  of  President  in  such 
election. 

§9002.8    New  party. 

New  party  means  a  political  party 
which  is  neither  a  major  party  nor  a 
minor  party. 


§9002.9    Political  committee. 

For  purposes  of  this  subchapter, 
political  committee  means  any 
committee,  club,  association, 
organization  or  other  group- of  persons 
(whether  or  not  incorporated)  which 
accepts  contributions  or  makes 
expenditures  for  the  purpose  of 
influencing,  or  attempting  to  influence, 
the  election  of  any  candidate  to  the 
office  of  President  or  Vice  President  of 
the  United  States. 

§9002.10    Presidential  election.  * 

Presidential  election  means  the 
election  of  Presidential  and  Vice 
Presidential  electors. 

§  9002.1 1    Qualified  campaign  expense. 

(a)  Qualified  campaign  expense 
means  any  expenditure,  including  a 
purchase,  payment,  distribution,  loan, 
advance,  deposit,  or  gift  of  money  or 
anything  of  value — 

(1)  Incurred  to  further  a  candidate's 
campaign  for  election  to  the  office  of 
President  or  Vice  President  of  the 
United  States; 

(2)  Incurred  within  the  expenditure 
report  period,  as  defined  under  11  CFR 
9002.12,  or  incurred  before  the  beginning 
of  such  period  in  accordance  with  11 
CFR  9003.4  to  the  extent  such 
expenditure  is  for  property,  services  or 
facilities  to  be  used  during  such  period; 
and 

(3)  Neither  the  incurrence  nor  the 
payment  of  such  expenditure  constitutes 
a  Violation  of  any  law  of  the  United 
States,  any  law  of  the  State  in  which 
such  expense  is  incurred  or  paid,  or  any 
regulation  prescribed  under  such 
Federal  or  State  law,  except  that  any 
State  law  which  has  been  pre-empted  by 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended,  shall  not  be 
considered  a  State  law  for  purposes  of 
this  subchapter.  An  expenditure  which 
constitutes  such  a  violation  shall 
nevertheless  count  against  the 
candidate's  expenditure  limitation  if  the 
expenditure  meets  the  conditions  set 
forth  at  11  CFR  9002.11(a)  (1)  and  (2). 

(b)(1)  An  expenditure  is  made  to 
further  a  Presidential  or  Vice 
Presidential  candidate's  campaign  if  it  is 
incurred  by  or  on  behalf  of  such 
candidate  or  his  or  her  authorized 
committee.  For  purposes  of  11  CFR 
9002.11(b)(1),  any  expenditure  incurred 
by  or  on  behalf  of  a  Presidential 
candidate  of  a  political  party  will  also 
be  considered  an  expenditure  to  further 
the  campaign  of  the  Vice  Presidential 
candidate  of  that  party.  Any 
expenditure  incurred  by  or  on  behalf  of 
the  Vice  Presidential  candidate  will  also 
be  considered  an  expenditure  to  further 


the  campaign  of  the  Presider 
candidate  of  that  party. 

(2)  An  expenditure  is  madi 
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CFR  9004.6  for  the  travel  and 
ground  service  costs  of  medij 
qualified  campaign  expenses 
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authorized  committee  shall  b 
the  provisions  of  11  CFR  9004 
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which  are  provided  solely  to 
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26  U.S.C.  90O1,  etseq.  shall  b( 
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from  payments  received  from 
If  federal  funds  are  used  to  pi 
services,  the  payments  will  c< 
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limitation.  Payments  for  such 
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established  in  accordance  wii 
9003.3  or  may  be  provided  to 
committee  in  accordance  witl 
100.7(b)(14)  and  100.8(b)(15).  I 
for  such  services  are  made  frt 
account  established  in  accord 
11  CFR  9003.3,  the  payments  c 
count  against  the  candidate's 
expenditure  limitation.  If  payi 
such  services  are  made  by  a  r 
new  party  candidate  from  an 
containing  private  contributio 
payments  do  not  count  agains 
candidate's  expenditure  limit< 
amount  paid  by  the  committe* 
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S  9002.9    Political  commlttM. 

For  purposes  of  this  subchapter, 
political  committee  means  any 
committee,  club,  association, 
organization  or  other  group- of  persons 
(whether  or  not  incorporated)  which 
accepts  contributions  or  makes 
expenditures  for  the  purpose  of 
influencing,  or  attempting  to  influence, 
the  election  of  any  candidate  to  the 
office  of  President  or  Vice  President  of 
the  United  States. 

§9002.10    Presidentiai  election.  " 

Presidential  election  means  the 
election  of  Presidential  and  Vice 
Presidential  electors. 

S  9002.1 1    Qualified  campaign  expense. 

(a)  Qualified  campaign  expense 
means  any  expenditure,  including  a 
purchase,  payment,  distribution,  loan, 
advance,  deposit,  or  gift  of  money  or 
anything  of  value — 

(1)  Incurred  to  further  a  candidate's 
campaign  for  election  to  the  office  of 
President  or  Vice  President  of  the 
United  States; 

(2)  Incurred  within  the  expenditure 
report  period,  as  defined  under  11  CFR 
9002.12.  or  incurred  before  the  beginning 
of  such  period  in  accordance  with  11 
CFR  9003.4  to  the  extent  such 
expenditure  is  for  property,  services  or 
facilities  to  be  used  during  such  period; 
and 

(3)  Neither  the  incurrence  nor  the 
payment  of  such  expenditure  constitutes 
a  Violation  of  any  law  of  the  United 
States,  any  law  of  the  State  in  which 
such  expense  is  incurred  or  paid,  or  any 
regulation  prescribed  under  such 
Federal  or  State  law,  except  that  any 
State  law  which  has  been  pre-empted  by 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended,  shall  not  be 
considered  a  State  law  for  purposes  of 
this  subchapter.  An  expenditure  which 
constitutes  such  a  violation  shall 
nevertheless  count  against  the 
candidate's  expenditure  limitation  if  the 
expenditure  meets  the  conditions  set 
forth  at  11  CFR  9002.11(a)  (1)  and  (2). 

(b)(1)  An  expenditure  is  made  to 
further  a  Presidential  or  Vice 
Presidential  candidate's  campaign  if  it  is 
incurred  by  or  on  behalf  of  such 
candidate  or  his  or  her  authorized 
committee.  For  purposes  of  11  CFR 
9002.11(b)(1),  any  expenditure  incurred 
by  or  on  behalf  of  a  Presidential 
candidate  of  a  political  party  will  also 
be  considered  an  expenditure  to  further 
the  campaign  of  the  Vice  Presidential 
candidate  of  that  party.  Any 
expenditiu'e  incurred  by  or  on  behalf  of 
the  Vice  Presidential  candidate  will  alsu 
be  considered  an  expendittu^  to  further 


the  campaign  of  the  Presidential 
candidate  of  that  party. 

(2)  An  expenditure  is  made  on  behalf 
of  a  candidate  if  it  is  made  by — 

(i)  Any  authorized  committee  or  any 
other  agent  of  the  candidate  for  the 
purpose  of  making  an  expenditure;  or 

(ii)  Any  person  authorized  or 
requested  by  the  candidate,  by  the 
candidate's  authorized  committee(8).  or 
by  an  agent  of  the  candidate  or  his  or 
her  authorized  committee(s]  to  make  an 
expenditure;  or 

(iii)  A  conunittee  which  has  been 
requested  by  the  candidate,  die 
candidate's  authorized  committee(s},  or 
an  agent  thereof  to  make  the 
expenditure,  even  though  such 
committee  is  not  authorized  in  writing. 

(3)  Expenditures  that  further  the 
election  of  other  candidates  for  any 
public  office  shall  be  allocated  in 
accordance  with  11  CFR  106.1(a)  and 
will  be  considered  qualified  campaign 
expenses  only  to  the  extent  that  they 
specifically  further  the  election  of  the 
candidate  for  President  or  Vice 
President.  A  candidate  may  make 
expenditures  under  this  section  in 
conjunction  with  other  candidates  for 
any  public  office,  but  each  candidate 
shall  pay  his  or  her  proportionate  share 
of  the  cost  in  accordance  with  11  CFR 
106.1(a). 

(4)  Expenditures  by  a  candidate's 
authorized  committee(s)  pursuant  to  11 
CFR  9004.6  for  the  travel  and  related 
ground  service  costs  of  media  shall  be 
qualified  campaign  expenses.  Any 
reimbursement  for  travel  and  related 
services  costs  received  by  a  candidate's 
authorized  committee  shall  be  subject  to 
the  provisions  of  11  CFR  9004.6. 

(5)  Legal  and  accounting  services 
which  are  provided  solely  to  ensure 
compliance  with  2  U.S.C.  431  et  seq.  or 
26  U.S.C.  9001.  etseg.  shall  be  qualified 
campaign  expenses  which  may  be  paid 
from  payments  received  from  the  Fund. 
If  federal  funds  are  used  to  pay  for  such 
services,  the  payments  will  count 
against  the  candidate's  expenditure 
limitation.  Payments  for  such  services 
may  also  be  made  from  an  account 
established  in  accordance  with  11  CFR 
9003.3  or  may  be  provided  to  the 
committee  in  accordance  with  11  CFR 
100.7(b)(14)  and  100.8(b)(15).  If  payments 
for  such  services  are  made  from  an 
account  established  in  accordance  with 
11  CFR  9003.3,  die  payments  do  not 
count  against  the  candidate's 
expenditure  limitation.  If  payments  for 
such  services  are  made  by  a  minor  or 
new  party  candidate  from  an  account 
containing  private  contributions,  the 
payments  do  not  coimt  against  that 
candidate's  expenditure  limitation.  The 
amount  paid  by  the  committee  shall  be 


reported  in  accordance  with  11  CFR  part 
9006.  Amounts  paid  by  the  regular 
employer  of  the  person  providing  such 
services  pursuant  to  11  CFR  100.7(b)(14) 
and  100.B{b){15)  shall  be  reported  by  the 
recipient  committee  in  accordance  with 
11  CFR  104.3(h). 

(c)  Expenditures  incurred  either 
before  the  beginning  of  the  expenditure 
report  period  or  after  the  last  day  of  a 
candidate's  eligibility  will  be  considered 
qualified  campaign  expenses  if  they 
meet  the  provisions  of  11  CFR  9004.4(a). 
Expenditures  described  under  11  CFR 
9004.4(b)  will  not  be  considered 
qualified  campaign  expenses. 

S  9002.12    Expenditure  report  period. 

Expenditure  report  period  means, 
with  respect  to  any  Presidential  election, 
the  period  of  time  described  in  either 
paragraph  (a)  or  (b)  of  this  section,  as 
appropriate,  (a)  In  the  case  of  a  major 
party,  the  expenditure  report  period 
begins  on  September  1  before  the 
election  or  on  the  date  on  which  the 
major  party's  presidential  nominee  is 
chosen,  whichever  is  earlier  and  the 
period  ends  30  days  after  the 
Presidential  election. 

(b)  In  the  case  of  a  minor  or  new 
party,  the  period  will  be  the  same  as 
that  of  the  major  party  with  the  shortest 
expenditure  report  period  for  that 
Presidential  election  as  determined 
under  paragraph  (a)  of  this  section. 

S  9002.13    Contribution. 

Contribution  has  the  same  meaning 
given  die  term  under  2  U.S.C.  431(8), 
441b  and  441c  and  under  11  CFR  100.7, 
and  11  CFR  Parts  114  and  115. 

S  9002.14    Secretary. 

Secretary  means  the  Secretary  of  the 
Treasury. 

§900Z15    Political  party. 

Political  party  means  an  association, 
committee,  or  organization  which 
nominates  or  selects  an  individual  for 
election  to  any  Federal  o^ice,  including 
the  office  of  President  or  Vice  President 
of  the  United  States,  whose  name 
appears  on  the  general  election  ballot  as 
the  candidate  of  such  association, 
committee,  or  organization. 

PART  9003— ELIGIBILITY  FOR 
PAYMENTS 

9003.1  Candidate  and  committee 
agreements. 

9003.2  Candidate  certifications. 

9003.3  Allowable  contributions. 

9003.4  Expenses  incurred  prior  to  the 
beginning  of  the  expenditure  report 
period  or  prior  to  receipt  of  Federal 
funds. 


Sec. 

9003.5    Documentation  of  disbursements. 
9003.8    Production  of  computer  information. 
Authority:  28  U.S.C.  9003  and  9000(b). 

S  9003.1    CandMate  and  committM 
agreementa. 

(a)  General.  (1)  To  become  eligible  to 
receive  payments  under  11  CFR  part 
9005,  the  Presidential  and  Vice 
Presidential  candidates  of  a  poUtical 
party  shall  agree  in  a  letter  signed  by 
the  candidates  to  the  Commission  that 
they  and  their  authorized  committee{s) 
shall  comply  with  the  conditions  set 
forth  in  11  CFR  9003.1(b). 

(2)  Major  party  candidates  shall  sign 
and  submit  such  letter  to  the 
Commission  within  14  days  after 
receiving  the  party's  nomination  for 
election.  Minor  and  new  party 
candidates  shall  sign  and  submit  such 
letter  within  14  days  after  such 
candidates  have  qualified  to  appear  on 
the  general  election  ballot  in  10  or  more 
states  pursuant  to  11  CFR  9002.2(a)(2). 
The  Commission,  on  written  request  by 
a  minor  or  new  party  candidate,  at  any 
time  prior  to  the  date  of  the  general 
election,  may  extend  die  deadline  for 
filing  such  letter  except  diat  the 
deadline  shall  be  a  date  prior  to  the  date 
of  the  general  election. 

(b)  Conditions.  The  candidates  shall: 

(1)  Agree  that  they  have  the  burden  of 
proving  that  disbursements  made  by 
them  or  any  authorized  committee(8)  or 
agent(s)  thereof  are  qualified  campaign 
expenses  as  defined  in  11  CFR  9002.11. 

(2)  Agree  that  they  and  their 
authorized  committee(8)  shall  comply 
with  the  documentation  requirements 
set  forth  at  11  CFR  9003.5. 

(3)  Agree  that  they  and  their 
authorized  committee(8)  shall  provide 
an  explanation,  in  addition  to  complying 
with  the  documentation  requirements,  of 
the  connection  between  any 
disbursements  made  by  the  candidates 
or  the  authorized  committee(s)  of  the 
candidates  and  the  campaign  if 
requested  by  the  Commission. 

(4)  Agree  that  they  and  their 
authorized  committee(8)  will  keep  and 
furnish  to  the  Commission  all 
documentation  relating  to  receipts  and 
disbursements  including  any  books, 
records  (including  bank  records  for  all 
accounts),  all  documentation  required 
by  this  subchapter  including  those 
required  to  be  maintained  under  11  CFR 
9003.5.  and  other  information  that  the 
Commission  may  request.  If  the 
candidate  or  the  candidate's  authorized 
committee  maintains  or  uses 
computerized  information  containing 
any  of  the  categories  of  data  listed  in  11 
CFR  9003.e(a),  die  committee  will 
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provide  computerized  magnetic  media, 
such  as  magnetic  tapes  or  magnetic 
diskettes,  containing  the  computerized 
information  at  the  times  specified  in  H 
CFR  9007.1(b)(])  that  meet  the 
requirements  of  11  CFR  9003.6(b).  Upon 
request,  documentation  explaining  the 
computer  system's  software  capabilities 
shall  be  provided  and  such  personnel  as 
are  necessary  to  explain  the  operation 
of  the  computer  system's  software  and 
the  computerized  information  prepared 
or  maintained  by  the  committee  shall 
also  be  made  available. 

(5)  Agree  that  they  and  their 
authorized  committee(s)  shall  obtain 
and  furnish  to  the  Commission  upon 
request  all  documentation  relating  to 
funds  received  and  disbursements  made 
on  the  candidate's  behalf  by  other 
political  committees  and  organizations 
associated  with  the  candidate. 

(6)  Agree  that  they  and  their 
authorized  committee(s)  shall  permit  an 
audit  and  examination  pursuant  to  11 
CFR  part  9007  of  all  receipts  and 
disbursements  including  those  made  by 
the  candidate,  all  authorized  committees 
and  any  agent  or  person  authorized  to 
make  expenditures  on  behalf  of  the 
candidate  or  committee(s).  The 
candidate  and  authorized  committee(s) 
shall  facilitate  the  audit  by  making 
available  in  one  central  location,  office 
space,  records  and  such  personnel  as 
are  necessary  to  conduct  the  audit  and 
examination,  and  shall  pay  any  amounts 
required  to  be  repaid  under  11  CFR  part 
9007. 

(7)  Submit  the  name  and  mailing 
address  of  the  person  who  is  entiUed  to 
receive  payments  from  the  Fund  on 
behalf  of  the  candidates;  the  name  and 
address  of  the  depository  designated  by 
the  candidates  as  required  by  11  CFR 
part  103  and  11  CFR  9005.2;  and  the 
name  under  which  each  account  is  held 
at  the  depository  at  which  the  payments 
from  the  Fund  are  to  be  deposited. 

(8)  Agree  that  they  and  their 
authorized  committee(s)  shall  comply 
with  the  applicable  requirements  of  2 
U.S.C.  431  et  seq..  26  U.S.C.  9001  et  seq.. 
and  the  Commission's  regulations  at  11 
CFR  parts  100-116,  and  9001-9012. 

(9)  Agree  that  they  and  their 
authorized  committee{s)  shall  pay  any 
civil  penalties  included  in  a  conciliation 
agreement  entered  into  under  2  U.S.C. 
437g  against  the  candidates,  any 
authorized  committees  of  the  candidates 
or  any  agent  thereof. 

§  9003.2    Candidate  certifications. 

(a)  Major  party  candidates.  To  be 
eligible  to  receive  payments  under  11 
CFR  part  9005,  each  Presidential  and 
Vice  Presidential  candidate  of  a  major 


party  shall,  under  penalty  of  perjury, 
certify  to  the  Commission: 

(1)  That  the  candidate  and  his  or  her 
authorized  committee(s]  have  not 
incurred  and  will  not  incur  qualified 
campaign  expenses  in  excess  of  the 
aggregate  payments  to  which  they  will 
be  entitled  under  11  CFR  part  9004. 

(2)  That  no  contributions  have  been  or 
will  be  accepted  by  the  candidate  or  his 
or  her  authorized  committee(s);  except 
as  contributions  specifically  solicited 
for,  and  deposited  to,  the  candidate's 
legal  and  accounting  compliance  fund 
established  under  11  CFR  9003.3(a);  or 
except  to  the  extent  necessary  to  make 
up  any  deficiency  in  payments  received 
from  the  Fund  due  to  the  application  of 
11  CFR  9005.2(b). 

(b)  Minor  and  new  party  candidates. 
To  be  eligible  to  receive  any  payments 
under  11  CFR  part  9005,  each 
Presidential  and  Vice  Presidential 
candidate  of  a  minor  or  new  party  shall, 
under  penalty  of  perjury,  certify  to  the 
Commission: 

(1)  That  the  candidate  and  his  or  her 
authorized  committee(s)  have  not 
incurred  and  will  not  incur  qualified 
campaign  expenses  in  excess  of  the 
aggregate  payments  to  which  the  eligible 
candidates  of  a  major  party  are  entitled 
under  11  CFR  9004.1. 

(2)  That  no  contributions  to  defray 
qualified  campaign  expenses  have  been 
or  will  be  accepted  by  the  candidate  or 
his  or  her  authorized  committee(s) 
except  to  the  extent  that  the  qualified 
campaign  expenses  incurred  exceed  the 
aggregate  payments  received  by  such 
candidate  from  the  Fund  under  11  CFR 
9004.2. 

(c)  All  candidates.  To  be  eligible  to 
receive  any  payment  under  11  CFR 
9004.2.  the  Presidential  candidate  of 
each  major,  minor  or  new  party  shall 
certify  to  the  Commission,  under  penalty 
of  perjury,  that  such  candidate  will  not 
knowingly  make  expenditures  from  his 
or  her  personal  funds,  or  the  personal 
funds  of  his  or  her  immediate  family,  in 
connection  with  his  or  her  campaign  for 
the  office  of  President  in  excess  of 
$50,000  in  the  aggregate. 

(1)  For  purposes  of  this  section,  the 
term  immediate  family  means  a 
candidate's  spouse,  and  any  child, 
parent,  grandparent,  brother,  half- 
brother,  sister,  or  half-sister  of  the 
candidate,  and  the  spouses  of  such 
persons. 

(2)  Expenditures  from  personal  funds 
made  under  this  paragraph  shall  not 
apply  against  the  expenditure 
limitations. 

(3)  For  purposes  of  this  section,  the 
terms  personal  funds  and  personal  funds 
of  his  or  her  immediate  family  mean: 


(i)  Any  assets  which,  under  applicable 
state  law.  at  the  time  he  or  she  became  a 
candidate,  the  candidate  had  legal  right 
of  access  to  or  control  over,  and  with 
respect  to  which  the  candidate  had 
either; 

(A)  Legal  and  rightful  title,  or 

(B)  An  equitable  interest. 

(ii)  Salary  and  other  earned  income 
from  bona  fide  employment;  dividends 
and  proceeds  from  the  sale  of  the 
candidate's  stocks  or  other  investments; 
bequests  to  the  candidate;  income  from 
trusts  established  before  candidacy; 
income  from  trusts  established  by 
bequest  after  candidacy  of  which  the 
candidate  is  a  beneficiary;  gifts  of  a 
personal  nature  which  had  been 
customarily  received  prior  to  candidacy; 
proceeds  from  lotteries  and  similar  legal 
games  of  chance. 

(iii)  A  candidate  ma>  use  a  portion  of 
assets  jointly  owned  with  his  or  her 
spouse  as  personal  funds.  The  portion  of 
the  jointly  owned  assets  that  shall  be 
considered  as  personal  funds  of  the 
candidate  shall  be  that  portion  which  is 
the  candidate's  share  under  the 
instrument(s)  of  conveyance  or 
ownership.  If  no  specific  share  is 
indicated  by  any  instrument  of 
conveyance  or  ownership,  the  value  of 
one-half  of  the  property  used  shall  be 
considered  as  personal  funds  of  the 
candidate. 

(4)  For  purposes  of  this  section, 
expenditures  from  personal  funds  made 
by  a  candidate  of  a  political  party  for 
the  office  of  Vice  President  shall  be 
considered  to  be  expenditures  made  by 
the  candidate  of  such  party  for  the  office 
of  President. 

(5)  Contributions  made  by  members  of 
a  candidate's  family  from  funds  which 
do  not  meet  the  definition  of  personal 
funds  under  11  CFR  9003.2(c)(3)  shall  not 
count  against  such  candidate's  $50,000 
expenditure  limitation  under  11  CFR 
9003.2(c). 

(6)  Personal  funds  expended  pursuant 
to  this  section  shall  be  first  deposited  in 
an  account  established  in  accordance 
with  11  CFR  9003.3  (b)  or  (c). 

(7)  The  provisions  of  this  section  shall 
not  operate  to  limit  the  candidate's 
liability  for,  nor  the  candidate's  ability 
to  pay.  any  repayments  required  under 

II  CFR  part  9007.  If  the  candidate  or  his 
or  her  committee  knowingly  incurs 
expenditures  in  excess  of  the  limitations 
of  11  CFR  110.8(a).  the  Commission  may 
seek  civil  penalties  under  11  CFR  part 

III  in  addition  to  any  repayment 
determinations  made  on  the  basis  of 
such  excessive  expenditures. 

(8)  Expenditures  made  using  a  credit 
card  for  which  the  candidate  is  jointly  or 
solely  liable  will  count  against  the  limits 


of  this  section  to  the  extent  I 
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which  serves  as  the  cutoff  d; 
determining  which  charges  a 
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The  Commission,  upon  writt( 
by  a  minor  or  new  party  cam 
at  any  time  prior  to  the  date 
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deadline  for  filing  such  letter 
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the  day  of  the  general  electio 
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compliance  fund  may  be  esta 
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(B)  Contributions  to  this  fuj 
subject  to  the  limitations  and 
prohibitions  of  11  CFR  parts  1 
and  115. 
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matching  payment  period  tha 
remaining  in  a  candidate's  pr 
election  account,  which  fundi 
excess  of  any  amount  needed 
remaining  primary  expenses  ( 
amount  required  to  be  reimbi 
Presidential  Primary  Matchin 
Account  under  11  CFR  9038.2, 
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contribution  limitations  of  11 
110  and  used  for  any  purpose 
under  this  section.  The  excesi 
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made  before  the  beginning  of 
expenditure  report  period,  wh 
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(i)  Any  assets  which,  under  applicable 
state  law,  at  the  time  he  or  she  became  a 
candidate,  the  candidate  had  legal  right 
of  access  to  or  control  over,  and  with 
respect  to  which  the  candidate  had 
either; 

(A)  Legal  and  rightful  title,  or 

(B)  An  equitable  interest. 

(ii)  Salary  and  other  earned  income 
from  bona  fide  employment;  dividends 
and  proceeds  from  the  sale  of  the 
candidate's  stocks  or  other  investments; 
bequests  to  the  candidate;  income  from 
trusts  established  before  candidacy; 
income  from  trusts  established  by 
bequest  after  candidacy  of  which  the 
candidate  is  a  beneficiary;  gifts  of  a 
personal  nature  which  had  been 
customarily  received  prior  to  candidacy; 
proceeds  from  lotteries  and  similar  legal 
games  of  chance. 

(iii)  A  candidate  ma>  use  a  portion  of 
assets  jointly  owned  with  his  or  her 
spouse  as  personal  funds.  The  portion  of 
the  jointly  owned  assets  that  shall  be 
considered  as  personal  funds  of  the 
candidate  shall  be  that  portion  which  is 
the  candidate's  share  under  the 
instrument(s)  of  conveyance  or 
ownership.  If  no  specific  share  is 
indicated  by  any  instrument  of 
conveyance  or  ownership,  the  value  of 
one-half  of  the  property  used  shall  be 
considered  as  personal  funds  of  the 
candidate. 

(4)  For  purposes  of  this  section, 
expenditures  from  personal  funds  made 
by  a  candidate  of  a  political  party  for 
the  office  of  Vice  President  shall  be 
considered  to  be  expenditures  made  by 
the  candidate  of  such  party  for  the  office 
of  President. 

(5)  Contributions  made  by  members  of 
a  candidate's  family  from  funds  which 
do  not  meet  the  definition  of  personal 
funds  under  11  CFR  9003.2(c)(3)  shall  not 
count  against  such  candidate's  $50,000 
expenditure  limitation  under  11  CFR 
9003.2(c). 

(6)  Personal  funds  expended  pursuant 
to  this  section  shall  be  first  deposited  in 
an  account  established  in  accordance 
with  11  CFR  9003.3  (b)  or  (c). 

(7)  The  provisions  of  this  section  shall 
not  operate  to  limit  the  candidate's 
liability  for,  nor  the  candidate's  ability 
to  pay,  any  repayments  required  under 

II  CFR  part  9007.  If  the  candidate  or  his 
or  her  committee  knowingly  incurs 
expenditures  in  excess  of  the  limitations 
of  11  CFR  110.8(a),  the  Commission  may 
seek  civil  penalties  under  11  CFR  part 

III  in  addition  to  any  repayment 
determinations  made  on  the  basis  of 
such  excessive  expenditures. 

(8)  Expenditures  made  using  a  credit 
card  for  which  the  candidate  is  jointly  or 
solely  liable  will  count  against  the  limits 


of  this  section  to  the  extent  that  the  full 
amount  due,  including  any  finance 
charge,  is  not  paid  by  the  committee 
within  60  days  after  the  closing  date  of 
the  billing  statement  on  which  the 
charges  first  appear.  For  purposes  of  this 
section,  the  "closing  date"  shall  be  the 
date  indicated  on  the  billing  statement 
which  serves  as  the  cutoff  date  for 
determining  which  charges  are  included 
on  that  billing  statement. 

(d)  Form.  Major  party  candidates  shall 
submit  the  certifications  required  under 
11  CFR  9003.2  in  a  letter  which  shall  be 
signed  and  submitted  within  14  days 
after  receiving  the  party's  nomination 
for  election.  Minor  and  new  party 
candidates  shall  sign  and  submit  such 
letter  within  14  days  after  such 
candidates  have  qualified  to  appear  on 
the  general  election  ballot  in  10  or  more 
States  pursuant  to  11  CFR  9002.2(a)(2). 
The  Commission,  upon  written  request 
by  a  minor  or  new  party  candidate  made 
at  any  time  prior  to  the  date  of  the 
general  election,  may  extend  the 
deadline  for  filing  such  letter,  except 
that  the  deadline  shall  be  a  date  prior  to 
the  day  of  the  general  election. 

§9003.3    Altowable  contributions. 

(a)  Legal  and  accounting  compliance 
fund— ma/or  party  candidates — (1) 
Sources,  (i)  A  major  party  candidate 
may  accept  contributions  to  a  legal  and 
accounting  compliance  fund  if  such 
contributions  are  received  and 
disbursed  in  accordance  with  this 
section.  A  legal  and  accounting 
compliance  fund  may  be  established  by 
such  candidate  prior  to  being  nominated 
or  selected  as  the  candidate  of  a 
political  party  for  the  office  of  President 
or  Vice  President  of  the  United  States. 

(A)  All  solicitations  for  contributions 
to  this  fund  shall  clearly  state  that  such 
contributions  are  being  solicited  for  this 
fund. 

(B)  Contributions  to  this  fund  shall  be 
subject  to  the  limitations  and 
prohibitions  of  11  CFR  parts  110. 114, 
and  115. 

(ii)  Funds  received  during  the 
matching  payment  period  that  are 
remaining  in  a  candidate's  primary 
election  account,  which  funds  are  in 
excess  of  any  amount  needed  to  pay 
remaining  primary  expenses  or  any 
amount  required  to  be  reimbursed  to  the 
Presidential  Primary  Matching  Payment 
Account  under  11  CFR  9038.2.  may  be 
transferred  to  the  legal  and  accounting 
compliance  fund  without  regard  to  the 
contribution  limitations  of  11  CFR  part 
110  and  used  for  any  purpose  permitted 
under  this  section.  The  excess  funds  so 
transferred  may  include  contributions 
made  before  the  beginning  of  the 
expenditure  report  period,  which 


contributions  do  not  exceed  the 
contributor's  limit  for  the  primary 
election.  Such  contributions  need  not  be 
redesignated  by  the  contributors  for  the 
legal  and  accounting  compliance  fund. 

(iii)  Contributions  that  are  made  after 
the  beginning  of  the  expenditure  report 
period  but  which  are  designated  for  the 
primary  election,  and  contributions  that 
exceed  the  contributor's  limit  for  the 
primary  election,  may  be  redesignated 
for  the  legal  and  accounting  compliance 
fund  and  transferred  to  or  deposited  in 
such  fund  if  the  candidate  obtains  the 
contributor's  redesignation  in 
accordance  with  11  CFR  110.1. 
Contributions  that  do  not  exceed  the 
contributor's  limit  for  the  primary 
election  may  be  redesignated  and 
deposited  in  the  legal  and  accounting 
compliance  fund  only  if — 

(A)  The  contributions  represent  funds 
in  excess  of  any  amount  needed  to  pay 
remaining  primary  expenses; 

(B)  The  redesignations  are  received 
within  60  days  of  the  Treasurer's  receipt 
of  the  contributions; 

(C)  The  requirements  of  11  CFR  110.1 
(b)(5)  and  (1)  regarding  redesignations 
are  satisfied;  and 

(D)  The  contributions  have  not  been 
submitted  for  matching. 

All  contributions  so  redesignated  and 
deposited  shall  be  subject  to  the 
contribution  limitations  applicable  for 
the  general  election,  pursuant  to  11  CFR 
110.1(b)(2)(i). 

(2)  Uses,  (i)  Contributions  to  the  legal 
and  accounting  compliance  fund  shall 
be  used  only  for  the  following  purposes: 

(A)  To  defray  the  cost  of  legal  and 
accounting  services  provided  solely  to 
ensure  compliance  with  2  U.S.C.  431  et 
seq.  and  26  U.S.C.  9001  et  seq.  in 
accordance  with  11  CFR  9003.3(a)(2)(ii); 

(d)  To  defray  in  accordance  with  11 
CFR  9003.3(a)(2)(ii)(A).  that  portion  of 
expenditures  for  payroll,  overhead,  and 
computer  services  related  to  ensuring 
compliance  with  2  U.S.C.  431  et  seq.  and 
26  U.S.C.  90016/ se?.; 

(C)  To  defray  any  civil  or  criminal 
penalties  imposed  pursuant  to  2  U.S.C. 
437g  or  26  U.S.C.  9012; 

(D)  To  make  repayments  under  11 
CFR  9007.2; 

(E)  To  defray  the  cost  of  soliciting 
contributions  to  the  legal  and  accounting 
compliance  fund; 

(F)  To  defray  the  cost  of  producing, 
delivering  and  explaining  the 
computerized  information  and  materials 
provided  pursuant  to  11  CFR  9003.6  and 
explaining  the  operation  of  the  computer 
system's  software; 

(G)  To  make  a  loan  to  an  account 
established  pursuant  to  11  CFR  9003.4  to 
defray  qualified  campaign  expenses 


incurred  prior  to  the  expenditure  report 
period  or  prior  to  receipt  of  federal 
funds,  provided  that  the  amounts  so 
loaned  are  restored  to  the  legal  and 
accounting  compliance  fund;  and 

(H)  To  defray  unreimbursed  costs 
incurred  in  providing  transportation  and 
services  for  the  Secret  Service  and 
national  security  staff  pursuant  to  11 
CFR  9004.6. 

(ii)(A)  Expenditures  for  payroll 
(including  payroll  taxes),  overhead  and 
computer  services,  a  portion  of  which 
are  related  to  ensuring  compliance  with 
title  2  and  chapter  95  of  title  26,  shall  be 
initially  paid  from  the  candidate's 
federal  fund  account  under  11  CFR 
9005.2  and  may  be  later  reimbursed  by 
the  compliance  fund.  For  purposes  of  11 
CFR  9003.3(a)[2)(i)(B).  a  candidate  may 
use  contributions  to  the  compliance  fund 
to  reimburse  his  or  her  federal  fund 
account  an  amount  equal  to  10%  of  the 
payroll  and  overhead  expenditures  of 
his  or  her  national  campaign 
headquarters  and  state  offices. 
Overhead  expenditures  include,  but  are 
not  limited  to  rent,  utiUties,  office 
equipment,  furniture,  supplies  and  all 
telephone  charges  except  for  telephone 
charges  related  to  a  special  use  such  as 
voter  registration  and  get  out  the  vote  ' 
efforts.  In  addition,  a  candidate  may  use 
contributions  to  the  compliance  fund  to 
reimburse  his  or  her  federal  fund 
account  an  amount  equal  to  70%  of  the 
costs  (other  than  payroll)  associated 
with  computer  services.  Such  costs 
include  but  are  not  limited  to  rental  and 
maintenance  of  computer  equipment, 
data  entry  services  not  performed  by 
committee  personnel,  and  related 
supplies.  If  the  candidate  wishes  to 
claim  a  larger  compliance  exemption  for 
payroll  or  overhead  expenditures,  the 
candidate  shall  establish  allocation 
percentages  for  each  individual  who 
spends  all  or  a  portion  of  his  or  her  time 
to  perform  duties  which  are  considered 
necessary  to  ensure  compliance  with 
title  2  or  chapter  95  of  title  26.  The 
candidate  shall  keep  detailed  records  to 
support  the  derivation  of  each 
percentage.  Such  records  shall  indicate 
which  duties  are  considered  compliance 
and  the  percentage  of  time  each  person 
spends  on  such  activity.  If  the  candidate 
wishes  to  claim  a  larger  compliance 
exemption  for  costs  associated  with 
computer  services,  the  candidate  shall 
establish  allocation  percentages  for 
each  computer  function  that  is 
considered  necessary,  in  whole  or  in 
part,  to  ensure  compliance  with  2  U.S.C. 
431  et  seq..  and  26  U.S.C.  9001  et  seq. 
The  allocation  shall  be  based  on  a 
reasonable  estimate  of  the  costs 
associated  with  each  computer  function. 
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such  as  the  costs  for  data  entry  semces 
performed  by  persons  other  than 
committee  personnel  and  processing 
time.  The  candidate  shall  keep  detailed 
records  to  support  such  calculations. 
The  records  shall  indicate  which 
computer  functions  are  considered 
compliance-related  and  shall  reflect 
which  costs  are  associated  with  each 
computer  function.  The  Commission's 
Financial  Control  and  Compliance 
Manual  for  General  Election  Candidates 
Receiving  Public  Funding  contains  some 
accepted  alternative  allocation  methods 
for  determining  the  amount  of  salaries 
and  overhead  expenditures  that  may  be 
considered  exempt  compliance  costs. 

(B)  Reimbursement  from  the 
compliance  fimd  may  be  made  to  the 
separate  account  maintained  for  federal 
funds  under  11  CFR  9005.2  for  legal  and 
accounting  compliance  services 
disbursements  that  are  initially  paid 
from  the  separate  federal  funds  account. 
Such  reimbursement  must  be  made  prior 
to  any  final  repayment  determination  by 
the  Commission  pursuant  to  11  CFR 
9007.2.  Any  amounts  so  reimbursed  to 
the  federal  fund  account  may  not 
subsequently  be  transferred  back  to  the 
legal  and  accounting  compliance  fund. 

(iii)  Amounts  paid  from  this  account 
for  the  purposes  permitted  by  11  CFR 
9003.3(a){2)(i)  (A)  through  (E)  shall  not 
be  subject  to  the  expenditure  limits  of  2 
U.S.C  441a(b)  and  11  CFR  llO.a  (See 
also  11  CFR  100.8(b)(15).)  When  the 
proceeds  of  loans  made  in  accordance 
with  11  CFR  9003.2(a)(2)(i)(F)  are 
expended  on  qualified  campaign 
expenses,  such  expenditures  shall  count 
against  the  candidate's  expenditure 
limit. 

(iv)  Contributions  to  or  funds 
deposited  in  the  legal  and  accounting 
compliance  fund  may  not  be  used  to 
retire  debts  remaining  from  the 
Presidential  primaries,  except  tfiat,  if 
after  payment  of  all  expenses  relating  to 
the  general  election,  there  are  excess 
campaign  funds,  such  funds  may  be 
used  for  any  purpose  permitted  under  2 
U.S.C.  439a  and  11  CFR  part  113, 
including  payment  of  primary  election 
debts. 

(3)  Deposit  and  disclosure,  (i) 
Amounts  received  pursuant  to  11  CFR 
9003.3(a)(1)  shall  be  deposited  and 
maintained  in  an  account  separate  from 
that  described  in  11  CFR  9005.2  and 
shall  not  be  commingled  with  any 
money  paid  to  the  candidate  by  the 
Secretary  pursuant  to  11  CFR  9005.2. 

(ii)  The  receipts  to  and  disbursements 
from  this  account  shall  be  reported  in  a 
separate  report  in  accordance  with  11 
CFR  9006.1(b)(2).  All  contributions  made 
to  this  account  shall  be  recorded  in 
accordance  with  11  CFR  102.9. 


Disbursements  made  from  this  account 
shall  be  documented  in  the  same 
manner  provided  in  11  CFR  9003.5. 

(b)  Contributions  to  defray  qualified 
campaign  expenses — major  party 
candidates.  (1)  A  major  party  candidate 
or  his  or  her  authorized  committee(s) 
may  solicit  contributions  to  defray 
qualified  campaign  expenses  to  the 
extent  necessary  to  make  up  any 
deficiency  in  payments  received  from 
the  Fund  due  to  the  application  of  11 
CFR  9005.2(b). 

(2)  Such  contributions  may  be 
deposited  in  a  separate  account  or  may 
be  deposited  with  federal  funds  received 
under  11  CFR  9005.2.  Disbursements 
from  this  account  shall  be  made  only  to 
defray  qualified  campaign  expenses  and 
to  de^ay  the  cost  of  soliciting 
contributions  to  such  account.  All 
disbursements  from  this  account  shall 
be  documented  in  accordance  with  11 
CFR  9003.5  and  shall  be  reported  in 
accordance  with  11  CFR  9006.1. 

(3)  A  candidate  may  make  transfers  to 
this  account  from  his  or  her  legal  and 
accounting  compliance  fund. 

(4)  The  contributions  received  under 
this  section  shall  be  subject  to  the 
limitations  and  prohibitions  of  11  CFR 
parts  110, 114  and  115  and  shall  be 
aggregated  with  all  contributions  made 
by  the  same  persons  to  the  candidate's 
legal  and  accounting  compliance  fund 
under  11  CFR  9003.3(a)  for  the  purposes 
of  such  limitations. 

(5)  Any  costs  incurred  for  soliciting 
contributions  to  this  account  shall  not 
be  considered  expenditures  to  the  extent 
that  the  aggregate  of  such  costs  does  not 
exceed  20  percent  of  the  expenditure 
limitation  under  11  CFR  9003.2(a)(1). 
These  costs  shall,  however,  be  reported 
as  disbursements  in  accordance  with  11 
CFR  part  104  and  11  CFR  9006.1.  For 
purposes  of  this  section,  a  candidate 
may  exclude  from  the  expenditure 
limitation  an  amount  equal  to  10%  of  the 
payroll  (including  payroll  taxes)  and 
overhead  expenditures  of  his  or  her 
national  campaign  headquarters  and 
state  offices  as  exempt  fundraising 
costs. 

(6)  Any  costs  incurred  for  legal  and 
accounting  services  which  are  provided 
solely  to  ensure  compliance  with  2 
U.S.C.  431  et  seq.  and  26  U.S.C.  9001  et 
seq.  shall  not  count  against  the 
candidate's  expenditure  limitation.  Such 
costs  include  the  cost  of  producing, 
delivering  and  explaining  the 
computerized  information  and  materials 
provided  pursuant  to  11  CFR  9003.6  and 
explaining  the  operation  of  the  computer 
system's  software.  For  purposes  of  this 
section,  a  candidate  may  exclude  from 
the  expenditure  limitation  an  amount 
equal  to  10%  of  the  payroll  (including 


payroll  taxes)  and  overhead 
expenditures  of  his  or  her  national 
campaign  headquarters  and  state 
offices.  In  addition,  a  candidate  may 
exclude  from  the  expenditure  limitation 
an  amount  equal  to  70%  of  the  costs 
(other  than  payroll)  associated  with 
computer  services. 

(i)  For  purposes  of  11  CFR  9003.3(b)(6). 
overhead  costs  include,  but  are  not 
limited  to,  rent,  utilities,  office 
equipment,  furniture,  supplies  and  all 
telephone  charges  except  for  telephone 
charges  related  to  a  special  use  such  as 
voter  registration  and  get  out  the  vote 
efforts. 

(ii)  For  purposes  of  11  CFR  9003.3(b)(6) 
costs  associated  with  computer  services 
include,  but  are  not  limited  to.  rental 
and  maintenance  of  computer 
equipment,  data  entry  services  not 
performed  by  committee  personnel,  and 
related  supplies. 

(7)  If  the  candidate  wishes  to  claim  a 
larger  compliance  or  fundraising 
exemption  under  11  CFR  9003.3(b)  (5)  or 
(6)  for  payroll  and  overhead 
expenditures,  the  candidate  shall 
establish  allocation  percentages  for 
each  individual  who  spends  all  or  a 
portion  of  his  or  her  time  to  perform 
duties  which  are  considered  compliance 
or  fundraising.  The  candidate  shall  keep 
detailed  records  to  support  the 
derivation  of  each  percentage.  Such 
records  shall  indicate  which  duties  are 
considered  compliance  or  fundraising 
and  the  percentage  of  time  each  person 
spends  on  such  activity. 

(6)  If  the  candidate  wishes  to  claim  a 
larger  compliance  exemption  under  11 
CFR  9003.3(b)(6)  for  costs  associated 
with  computer  services,  the  candidate 
shall  establish  allocation  percentages 
for  each  computer  function  that  is 
considered  necessary,  in  whole  or  in 
part,  to  ensure  compliance  with  2  U.S.C. 
431  et  seq.  and  26  U.S.C.  9001  et  seq.  The 
allocation  shall  be  based  on  a 
reasonable  estimate  of  the  costs 
associated  with  each  computer  function, 
such  as  the  costs  for  data  entry  services 
performed  by  other  than  committee 
personnel  and  processing  time.  The 
candidate  shall  keep  detailed  records  to 
support  such  calculations.  The  records 
shall  indicate  which  computer  functions 
are  considered  compliance-related  and 
shall  reflect  which  costs  are  associated 
with  each  computer  function. 

(9)  The  Commission's  Financial 
Control  and  Compliance  Manual  for 
General  Election  Candidates  Receiving 
Public  Funding  contains  some  accepted 
alternative  allocation  methods  for 
determining  the  amount  of  salaries  and 
overhead  expenditures  that  may  be 


considered  exempt  compliant 
exempt  fundraising  costs. 

(c)  Contributions  to  defray  q 
campaign  expenses — minor  ai 
party  candidates.  (1)  A  minor  i 
party  candidate  may  solicit 
contributions  to  defray  qualifii 
campaign  expenses  which  exc 
amount  received  by  such  cand 
the  Fund,  subject  to  the  limits  i 
9003.2(b). 

(2)  The  contributions  receive 
this  section  shall  be  subject  to 
limitations  and  prohibitions  of 
parts  110. 114  and  115. 

(3)  Such  contributions  may  t 
deposited  in  a  separate  accour 
be  deposited  with  federal  fund 
under  11  CFR  9005.2.  Disbursei 
from  this  account  shall  be  mad 
the  following  purposes: 

(i)  To  defray  qualified  campj 
expenses; 

(ii)  To  make  repayments  und 
y007.2; 

(iii)  To  defray  the  cost  of  soli 
contributions  to  such  account; 

(iv)  To  defray  the  cost  of  legi 
accounting  services  provided  s 
ensure  compliance  with  2  U.S.( 
seq.  and  26  U.S.C.  9001  et  seq; 

(v)  To  defray  the  cost  of  proc 
delivering  and  explaining  the 
computerized  information  and  i 
provided  pursuant  to  11  CFR  9C 
explaining  the  operation  of  the 
system's  software. 

(4)  All  disbursements  from  th 
account  shall  be  documented  ii 
accordance  with  11  CFR  9003.5 
be  reported  in  accordance  with 
part  104  and  9006.1. 

(5)  Any  costs  incurred  for  sol 
contributions  to  this  account  sh 
be  considered  expenditures  to  I 
that  the  aggregate  of  such  costs 
exceed  20  percent  of  the  expenc 
limitation  under  11  CFR  9003.2(i 
These  costs  shall,  however,  be  i 
as  disbursements  in  accordance 
CFR  part  104  and  9006.1.  For  pu 
this  section,  a  candidate  may  ej 
from  the  expenditure  limitation 
amount  equal  to  1J%  of  the  payi 
(including  payroll  taxes)  and  ov 
expenditures  of  his  or  her  natio: 
campaign  headquarters  and  sta 
as  exempt  fundraising  costs. 

(6)  Any  costs  incurred  for  leg; 
accounting  services  which  are  p 
solely  to  ensure  compliance  wit 
U.S.C.  431  et  seq.  and  26  U.S.C. ! 
seq.  shall  not  count  against  the 
candidate's  expenditure  limitati 
purposes  of  this  section,  a  candi 
may  exclude  from  the  expenditu 
limitation  an  amount  equal  to  IC 
payroll  (including  payroll  taxes) 
overhead  expenditures  of  his  or 
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payroll  taxes)  and  overhead 
expenditures  of  his  or  her  national 
campaign  headquarters  and  state 
offices.  In  addition,  a  candidate  may     - 
exclude  from  the  expenditure  limitation 
an  amount  equal  to  70%  of  the  costs 
(other  than  payroll)  associated  with 
computer  services. 

(i)  For  purposes  of  11  CFR  9003.3(b)(6). 
overhead  costs  include,  but  are  not 
limited  to.  rent,  utilities,  office 
equipment,  furniture,  supplies  and  all 
telephone  charges  except  for  telephone 
charges  related  to  a  special  use  such  as 
voter  registration  and  get  out  the  vote 
efforts. 

(ii)  For  purposes  of  11  CFR  9003.3(b)(6) 
costs  associated  with  computer  services 
include,  but  are  not  limited  to,  rental 
and  maintenance  of  computer 
equipment,  data  entry  services  not 
performed  by  conunittee  personnel,  and 
related  supplies. 

(7)  If  the  candidate  wishes  to  claim  a 
larger  compliance  or  fundraising 
exemption  under  11  CFR  9003.3(b)  (5)  or 
(6)  for  payroll  and  overhead 
expenditures,  the  candidate  shall 
establish  allocation  percentages  for 
each  individual  who  spends  all  or  a 
portion  of  his  or  her  time  to  perform 
duties  which  are  considered  compliance 
or  fundraising.  The  candidate  shall  keep 
detailed  records  to  support  the 
derivation  of  each  percentage.  Such 
records  shall  indicate  which  duties  are 
considered  compliance  or  fundraising 
and  the  percentage  of  time  each  person 
spends  on  such  activity. 

(6)  If  the  candidate  wishes  to  claim  a 
larger  compliance  exemption  under  11 
CFR  9003.3(b)(6)  for  costs  associated 
with  computer  services,  the  candidate 
shall  establish  allocation  percentages 
for  each  computer  function  that  is 
considered  necessary,  in  whole  or  in 
part,  to  ensure  compliance  with  2  U.S.C. 
431  et  seq.  and  26  U.S.C.  9001  et  seq.  The 
allocation  shall  be  based  on  a 
reasonable  estimate  of  the  costs 
associated  with  each  computer  function, 
such  as  the  costs  for  data  entry  services 
performed  by  other  than  committee 
personnel  and  processing  time.  The 
candidate  shall  keep  detailed  records  to 
support  such  calculations.  The  records 
shall  indicate  which  computer  functions 
are  considered  compliance-related  and 
shall  reflect  which  costs  are  associated 
with  each  computer  function. 

(9)  The  Commission's  Financial 
Control  and  Compliance  Manual  for 
General  Election  Candidates  Receiving 
Public  Funding  contains  some  accepted 
alternative  allocation  methods  for 
determining  the  amount  of  salaries  and 
overhead  expenditures  that  may  be 


considered  exempt  compliance  costs  or 
exempt  fundraising  costs. 

(c)  Contributions  to  defray  qualified 
campaign  expenses — minor  and  new 
party  candidates.  (1)  A  minor  or  new 
party  candidate  may  solicit 
contributions  to  de^ay  qualified 
campaign  expenses  which  exceed  the 
amount  received  by  such  candidate  from 
the  Fund,  subject  to  the  limits  of  11  CFR 
9003.2(b). 

(2)  The  contributions  received  under 
this  section  shall  be  subject  to  the 
limitations  and  prohibitions  of  11  CFR 
parts  110, 114  and  115. 

(3)  Such  contributions  may  be 
deposited  in  a  separate  account  or  may 
be  deposited  with  federal  funds  received 
under  11  CFR  9005.2.  Disbursements 
from  this  account  shall  be  made  only  for 
the  following  purposes: 

(i)  To  defray  qualified  campaign 
expenses; 

(ii)  To  make  repayments  under  11  CFR 
y007.2; 

(iii)  To  defray  the  cost  of  soliciting 
contributions  to  such  account; 

(iv)  To  defray  the  cost  of  legal  and 
accounting  services  provided  solely  to 
ensure  compliance  with  2  U.S.C.  431  et 
seq.  and  26  U.S.C.  9001  et  seq: 

(v)  To  defray  the  cost  of  producing, 
delivering  and  explaining  the 
computerized  information  and  materials 
provided  pursuant  to  11  CFR  9003.6  and 
explaining  the  operation  of  the  computer 
system's  software. 

(4)  All  disbursements  from  this 
account  shall  be  documented  in 
accordance  with  11  CFR  9003.5  and  shall 
be  reported  in  accordance  with  11  CFR 
part  104  and  9006.1. 

(5)  Any  costs  incurred  for  soliciting 
contributions  to  this  account  shall  not 
be  considered  expenditures  to  the  extent 
that  the  aggregate  of  such  costs  does  not 
exceed  20  percent  of  the  expenditure 
limitation  under  11  CFR  9003.2(a)(1). 
These  costs  shall,  however,  be  reported 
as  disbursements  in  accordance  with  11 
CFR  part  104  and  9006.1.  For  purposes  of 
this  section,  a  candidate  may  exclude 
from  the  expenditure  limitation  an 
amount  equal  to  1J%  of  the  payroll 
(including  payroll  taxes)  and  overhead 
expenditures  of  his  or  her  national 
campaign  headquarters  and  state  offices 
as  exempt  fundraising  costs. 

(6)  Any  costs  incurred  for  legal  and 
accounting  services  which  are  provided 
solely  to  ensure  compliance  with  2 
U.S.C.  431  et  seq.  and  26  U.S.C.  9001  et 
seq.  shall  not  count  against  the 
candidate's  expenditure  limitation.  For 
purposes  of  this  section,  a  candidate 
may  exclude  from  the  expenditure 
limitation  an  amount  equal  to  10%  of  the 
payroll  (including  payroll  taxes)  and 
overhead  expenditures  of  his  or  her 


national  campaign  headquarters  and 
state  o^ices.  In  addition,  a  candidate 
may  exclude  from  the  expenditure 
limitation  an  amount  equal  to  70%  of  the 
costs  (other  than  payroll]  associated 
with  computer  services. 

(i)  For  purposes  of  11  CFR  9003.3(c)(6). 
overhead  costs  include,  but  are  not 
limited  to,  rent,  utilities,  office 
equipment,  furniture,  supplies  and  all 
telephone  charges  except  for  telephone 
charges  related  to  a  special  use  such  as 
voter  registration  and  get  out  the  vote 
efforts. 

(ii)  For  purposes  of  11  CFR  9003.3(c)(6) 
costs  associated  with  computer  services 
include  but  are  not  limited  to,  rental  and 
maintenance  of  computer  equipment, 
data  entry  services  not  performed  by 
committee  personnel,  and  related 
supplies. 

(7)  If  the  candidate  wishes  to  claim  a 
larger  compliance  or  fimdraising 
exemption  under  11  CFR  9003.3(c)(6)  for 
payroll  and  overhead  expenditures,  the 
candidate  shall  establish  allocation 
percentages  for  each  individual  who 
spends  all  or  a  portion  of  his  or  her  time 
to  perform  duties  which  are  considered 
compliance  or  fundraising.  The 
candidate  shall  keep  detailed  records  to 
support  the  derivation  of  each 
percentage.  Such  records  shall  indicate 
which  duties  are  considered  compliance 
or  fundraising  and  the  percentage  of 
time  each  person  spends  on  such 
activity.. 

(8)  If  the  candidate  wishes  to  claim  a 
larger  compliance  exemption  under  11 
CFR  9003.3(c)(6)  for  costs  associated 
with  computer  seryices,  the  candidate 
shall  establish  allocation  percentages 
for  each  computer  fimction  that  is 
considered  necessary,  in  whole  or  in 
part  to  ensure  compliance  with  2  U.S.C 
431  et  seq.  and  26  U.S.C.  9001  et  seq.  The 
allocation  shall  be  based  on  a 
reasonable  estimate  of  the  costs 
associated  with  each  computer  function, 
such  as  the  costs  for  data  entry  services 
performed  by  other  than  committee 
personnel  and  processing  time.  The 
candidate  shall  keep  detailed  records  to 
support  such  calculations.  The  records 
shall  indicate  which  computer  functions 
are  considered  comphance-related  and 
shall  reflect  which  costs  are  associated 
with  each  computer  function. 

(9)  The  candidate  shall  keep  and 
maintain  a  separate  record  of 
disbursements  made  to  deh-ay  exempt 
legal  and  accounting  costs  under  11  CFR 
9003.3(c)  (6)  and  (7)  and  shall  report 
such  disbursements  in  accordance  with 
11  CFRpart  104  and  11  CFR  9008.1. 

(10)  The  Commission's  Financial 
Control  and  Compliance  Manual  for 
General  Election  Candidates  Receiving 
Pubhc  Funding  contains  some  accepted 


alternative  allocation  methods  for 
determining  the  amount  of  salaries  and 
overhead  expenditures  that  may  be 
considered  exempt  compliance  cost*  or 
exempt  fundraising  costs. 

99003.4    Expenses  tncurrad  prior  to  the 
beginning  of  tt>e  expendtture  report  period 
or  prior  to  receipt  of  Federal  fund*. 

(a)  Permissible  expenditures.  (1)  A 
candidate  may  incur  expenditures 
before  the  beginning  of  the  expenditure 
report  period,  as  defined  at  11  CFR 
9002.12,  if  such  expenditures  are  for 
property,  services  or  facilities  which  are 
to  be  used  in  connection  with  his  or  her 
general  election  campaign  and  which 
are  for  use  during  the  expenditiu*  report 
period.  Such  expenditures  will  be 
considered  qualified  campaign 
expenses.  Examples  of  such 
expenditures  include  but  are  not  limited 
to:  Expenditures  for  establishing 
financial  accounting  systems, 
expenditures  for  organizational  plaiming 
and  expenditures  for  polling. 

(2)  A  candidate  may  incur  qualified 
campaign  expenses  prior  to  receiving 
payments  under  11  CFR  part  9005. 

(b)  Sources.  (1)  A  candidate  may 
obtain  a  loan  which  meets  the 
requirements  of  11  CFR  100.7(b)(ll)  for 
loans  in  the  ordinary  course  of  business 
to  defray  permissible  expenditures 
described  in  11  CFR  9003.4(a).  A 
candidate  receiving  payments  equal  to 
the  expenditure  limitation  in  11  CFR 
110.8  shall  make  full  repayment  of 
principal  and  interest  on  such  loans 
from  payments  received  by  the 
candidate  under  11  CFR  part  9005  within 
15  days  of  receiving  such  payments. 

(2)  A  major  party  candidate  may 
borrow  from  his  or  her  legal  and 
accounting  compliance  fund  for  the 
purposes  of  defraying  permissible 
expenditures  described  in  11  CFR 
9003.4(a).  All  amounts  borrowed  from 
the  legal  and  accounting  compliance 
fund  must  be  restored  to  such  fund  after 
the  beginning  of  the  expenditure  report 
period  either  from  federal  funds 
received  under  11  CFR  part  9005  or 
private  contributions  received  under  11 
CFR  9003.3(b).  For  candidates  receiving 
federal  funds,  restoration  shall  be  made 
within  15  days  after  receipt  of  such 
funds. 

(3)  A  minor  or  new  party  candidate 
may  defray  such  expenditures  from 
contributions  received  in  accordance 
with  11  CFR  9003.3(c). 

(4)(i)  A  candidate  who  has  received 
federal  funding  under  11  CFR  part  9031 
et  seq.,  may  borrow  from  his  or  her 
primary  election  committee(s)  an 
amount  not  to  exceed  the  residual 
balance  projected  to  remain  in  the 
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candidate's  primary  account(s)  on  the 
basis  of  the  formula  set  forth  at  11  CFR 
9038.3(c).  A  major  party  candidate 
receiving  payments  equal  to  the 
expenditure  limitation  shall  reimburse 
amounts  borrowed  from  his  or  her 
primary  committee(s)  from  payments 
received  by  the  candidate  under  11  CFR 
part  9005  within  15  days  of  such  receipt. 

(ii)  A  candidate  who  has  not  received 
federal  funding  during  the  primary 
campaign  may  borrow  at  any  time  from 
his  or  her  primary  account(s)  to  defray 
such  expenditures,  provided  that  a 
major  party  candidate  receiving 
payments  equal  to  the  expenditure 
limitation  shall  reimburse  all  amounts 
borrowed  from  his  or  her  primary 
conunittee(s)  from  payments  received  by 
the  candidate  under  11  CFR  part  9005 
within  15  days  of  such  receipt. 

(5)  A  candidate  may  use  personal 
funds  in  accordance  with  11  CFR 
9003  2(c).  up  to  his  or  her  $50,000  limit,  to 
defray  such  expenditiires. 

(c)  Deposit  and  disclosure.  Amounts 
received  or  borrowed  by  a  candidate 
under  11  CFR  9003.4(b)  to  defray 
expenditures  permitted  under  11  CFR 
9003.4(a)  shall  be  deposited  in  a 
separate  accotmt  to  be  used  only  for 
such  expenditures.  All  receipts  and 
disbursements  from  such  account  shall 
be  reported  pursuant  to  11  CFR  9006.1(a) 
and  documented  in  accordance  with  11 
CFR  9003.5 

§  9003.5    Documentation  of 
disbursement*. 

(a)  Burden  of  proof.  Each  candidate 
shall  have  the  burden  of  proving  that 
disbursements  made  by  the  candidate  or 
his  or  her  authorized  committee(s)  or 
persons  authorized  to  make 
expenditures  on  behalf  of  the  candidate 
or  authorized  committee(s)  are  qualified 
campaign  expenses  as  defined  in  11  CFR 
9002.11.  The  candidate  and  his  or  her 
authorized  committee(s)  shall  obtain 
and  furnish  to  the  Commission  at  its 
request  any  evidence  regarding  qualified 
campaign  expenses  made  by  the 
candidate,  his  or  her  authorized 
committees  and  agents  or  persons 
authorized  to  make  expenditures  on 
behalf  of  the  candidate  or  committee(s) 
as  provided  in  11  CFR  9003.5(b). 

(b)  Documentation  required.  (1)  For 
disbursements  in  excess  of  $200  to  a 
payee,  the  candidate  shall  present 
either: 

(i)  A  receipted  bill  from  the  payee  that 
states  the  purpose  of  the  disbursement; 
or 

(ii)  If  such  a  receipt  is  not  available,  a 
canceled  check  negotiated  by  the  payee, 
and 

(A)  One  of  the  following  documents 
generated  by  the  payee:  A  bill,  invoice. 


or  voucher  that  states  the  purpose  of  the 
disbursement;  or 

(B)  Where  the  documents  specified  in 
11  CFR  9003.5(b)(l)(ii)(A)  are  not 
available,  a  voucher  or 
contemporaneous  memorandum  from 
the  candidate  or  the  committee  that 
states  the  purpose  of  the  disbursement; 
or 

(iii)  If  neither  a  receipted  bill  as 
specified  in  11  CFR  9003.5(b)(l)(i)  nor 
the  supporting  documentation  specified 
in  11  CFR  9003.5(b)(l)(ii)  is  available,  a 
canceled  check  negotiated  by  the  payee 
that  states  the  purpose  of  the 
disbursement. 

(iv)  Where  the  supporting 
documentation  required  in  11  CFR 
9003.5(b)(1)  (i).  (ii)  or  (iii)  is  not 
available,  the  candidate  or  committee 
may  present  a  canceled  check  and 
collateral  evidence  to  document  the 
qualified  campaign  expense.  Such 
collateral  evidence  may  include  but  is 
not  limited  to: 

(A)  Evidence  demonstrating  that  the 
expenditiu-e  is  part  of  an  identifiable 
program  or  project  which  is  otherwise 
sufficiently  documented  such  as  a 
disbursement  which  is  one  of  a  number 
of  dociunented  disbursements  relating  to 
a  campaign  mailing  or  to  the  operation 
of  a  campaign  office: 

(B)  Evidence  that  the  disbursement  is 
covered  by  a  pre-established  written 
campaign  committee  policy,  such  as  a 
daily  travel  expense  policy. 

(2)  For  all  other  disbursements  the 
candidate  shall  present: 

(i)  A  record  disclosing  the  full  name 
and  mailing  address  of  the  payee,  the 
amount,  date  and  purpose  of  the 
disbursement,  if  made  from  a  petty  cash 
fund:  or 

(ii)  A  canceled  check  negotiated  by 
the  payee  that  states  the  full  name  and 
mailing  address  of  the  payee,  and  the 
amount,  date  and  purpose  of  the 
disbursement. 

(3)  For  pruposes  of  this  section: 
(i)  Payee  means  the  person  who 

provides  the  goods  or  services  to  the 
candidate  or  committee  in  return  for  the 
disbursement;  except  that  an  individual 
will  be  considered  a  payee  under  this 
section  if  he  or  she  receives  $500  or  less 
advanced  for  travel  and/or  subsistence 
and  if  the  individual  is  the  recipient  of 
the  goods  or  services  purchased. 

(ii)  Purpose  means  the  full  name  and 
mailing  address  of  the  payee,  the  date 
and  amount  of  the  disbursement,  and  a 
brief  description  of  the  goods  or  services 
purchased. 

(c)  Retention  of  records.  The 
candidate  shall  retain  records  with 
respect  to  each  disbursement  and 
receipt,  including  bank  records, 
vouchers,  worksheets,  receipts,  bills  and 


accounts,  journals,  ledgers,  fundraising 
solicitation  material,  accounting  systems 
documentation,  and  any  related 
materials  documenting  campaign 
receipts  and  disbursements,  for  a  period 
of  three  years  pursuant  to  11  CFR 
102.9(c).  and  shall  present  these  records 
to  the  Conunission  on  request. 

(d)  List  of  capital  and  other  assets — 
(1)  Capital  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  all 
capital  assets  whose  purchase  price 
exceeded  $2000  when  acquired  by  the 
candidate's  authorized  committee(s). 
The  fist  shall  include  a  brief  description 
of  each  capital  asset,  the  purchase  price, 
the  date  it  was  acquired,  the  method  of 
disposition  and  the  amount  received  in 
disposition.  For  purposes  of  this  section. 
capital  asset  shall  be  defined  in 
accordance  with  11  CFR  9004.9fd)(l). 

(2)  Other  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  other 
assets  acquired  for  use  in  fundraising  or 
as  collateral  for  campaign  loans,  if  the 
aggregate  value  of  such  assets  exceeds 
$5000.  The  list  shall  include  a  brief 
description  of  each  such  asset,  the  fair 
market  value  of  each  asset,  the  method 
of  disposition  and  the  amount  received 
in  disposition.  The  fair  market  value  of 
other  assets  shall  be  determined  in 
accordance  with  11  CFR  9004.9(d)(2). 

§  9003.6    Production  of  computer 
Information. 

(a)  Categories  of  computerized 
information  to  be  provided.  If  the 
candidate  or  the  candidate's  authorized 
committee  maintains  or  uses 
computerized  informafion  containing 
any  of  fhe  categories  of  data  listed  in 
paragraphs  (a)(1)  through  (a)(9)  of  this 
section,  the  committee  shall  provide 
computerized  magnetic  media,  such  as 
magnetic  tapes  or  magnetic  diskettes, 
containing  the  computerized  information 
at  the  limes  specified  in  11  CFR 
9007.1(b)(1): 

(1)  Information  required  by  law  to  be 
maintained  regarding  the  committee's 
receipts  or  disbursements; 

(2)  Receipts  by  and  disbursements 
from  a  legal  and  accounting  compliance 
fund  under  11  CFR  9003.3(a).  including 
the  allocation  of  payroll  and  overhead 
expenditures; 

(3)  Receipts  and  disbursements  under 
11  CFR  9003.3  (b)  or  (c)  to  defray  the 
costs  of  soliciting  contributions  or  to 
defray  the  costs  of  legal  and  accounting 
services,  including  the  allocation  of 
payroll  and  overhead  expenditures; 

(4)  Records  relating  to  the  costs  of 
producing  broadcast  communications 
and  purchasing  airtime; 
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(5)  Records  used  to  prepare 
statements  of  net  outstanding  < 
campaign  expenses; 

(6)  Records  used  to  reconcili 
statements; 

(7)  Disbursements  made  and 
reimbursements  received  for  tl 
transportation,  groimd  service 
facilities  made  available  to  me 
personnel  including  records  re 
how  costs  charged  to  media  pe 
were  determined; 

(8)  Records  relating  to  the  ac 
use  and  disposition  of  capital  i 
other  assets;  and 

(9)  Any  other  information  thi 
used  during  the  Commission's 
review  the  committee's  receipt 
disbursements,  loans,  debts,  ol 
bank  reconciliations  or  statemi 
net  outstanding  qualified  camp 
expenses. 

(b)  Organization  of  compute! 
information  and  technical 
specifications.  The  computerizi 
magnetic  media  shall  be  prepai 
delivered  at  the  committee's  e* 
and  shall  conform  to  the  techni 
specifications,  including  file 
requirements,  described  in  the 
Election  Commission's  Comput 
Magnefic  Media  Requirements 
28  Candidates/Committees  Ret 
Federal  Funding.  The  data  conl 
the  computerized  magnetic  met 
provided  to  the  Commission  sh 
organized  in  the  order  specifiec 
Computerized  Magnetic  Media 
Requirements. 

(c)  Additional  materials  and 
assistance.  Upon  request,  the  o 
shall  produce  documentation  e; 
the  computer  system's  software 
capabilities,  such  as  user  guidei 
technical  manuals,  formats,  lay 
other  materials  for  processing  a 
analyzing  the  information  reque 
Upon  request,  the  committee  sh 
make  available  such  personnel 
necessary  to  explain  the  operat 
computer  system's  software  am 
computerized  information  prepj 
maintained  by  the  committee. 

PART  9004— ENTITLEMENT  O 
ELIGIBLE  CANDIDATES  TO 
PAYMENTS;  USE  OF  PAYMENl 

Sec. 

9004.1  Major  parties. 

9004.2  Pre-election  payments  for  n 
new  party  candidates. 

9004.3  Pto«t-election  payments. 
90044    Use  of  payments. 

9004.5  Investmenf  of  public  funds. 

9004.6  Reimbursement*  for  transpi 
and  services  made  available  to 
person  neL 

9004.7  AUocatioD  of  travel  expend 
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accounts,  journals,  ledgers,  fundraising 
solicitation  material,  accounting  systems 
documentation,  and  any  related 
materials  documenting  campaign 
receipts  and  disbursements,  for  a  period 
of  three  years  pursuant  to  11  CFR 
102.9(c),  and  shall  present  these  records 
to  the  Commission  on  request. 

(d)  List  of  capital  and  other  assets — 
(1)  Capital  assets.  The  candidate  or 
conunittee  shall  maintain  a  list  of  all 
capital  assets  whose  purchase  price 
exceeded  $2000  when  acquired  by  the 
candidate's  authorized  committee(s). 
The  Ust  shall  include  a  brief  description 
of  each  capital  asset,  the  purchase  price, 
the  date  it  was  acquired,  the  method  of 
disposition  and  the  amount  received  in 
disposition.  For  purposes  of  this  section, 
capital  asset  shall  be  defined  in 
accordance  with  11  CFR  9004.9(d)(1). 

(2)  Other  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  other 
assets  acquired  for  use  in  fundraising  or 
as  collateral  for  campaign  loans,  if  the 
aggregate  value  of  such  assets  exceeds 
$5000.  The  list  shall  include  a  brief 
description  of  each  such  asset,  the  fair 
market  value  of  each  asset,  the  method 
of  disposition  and  the  amount  received 
in  disposition.  The  fair  market  value  of 
other  assets  shall  be  determined  in 
accordance  with  11  CFR  9004.9(d)(2). 


§  9003.6    Prod. 
Information. 


:tio(i  of  computer 


(a)  Categories  of  computerized 
information  to  be  provided.  If  the 
candidate  or  the  candidate's  authorized 
committee  maintains  or  uses 
computerized  information  containing 
any  of  (he  categories  of  data  listed  in 
paragraphs  (a)(1)  through  (a)(9)  of  this 
section,  the  committee  shall  provide 
computerized  magnetic  media,  such  as 
magnetic  tapes  or  magnetic  diskettes, 
containing  the  computerized  information 
at  the  limes  specified  in  11  CFR 
9007.1(b)(1): 

(1)  Information  required  by  law  to  be 
maintained  regarding  the  committee's 
receipts  or  disbursements; 

(2)  Receipts  by  and  disbursements 
from  a  legal  and  accounting  compliance 
fund  under  11  CFR  9003.3(a).  including 
the  allocation  of  payroll  and  overhead 
expenditures; 

(3)  Receipts  and  disbursements  under 
11  CFR  9003.3  (b)  or  (c)  to  defray  the 
costs  of  soliciting  contributions  or  to 
defray  the  costs  of  legal  and  accounting 
services,  including  the  allocation  of 
payroll  and  overhead  expenditures; 

(4)  Records  relating  to  the  costs  of 
producing  broadcast  communications 
and  purchasing  airtime; 


(5)  Records  used  to  prepare 
statements  of  net  outstanding  qualiRed 
campaign  expenses; 

(6)  Record*  used  to  reconcile  bank 
statements; 

(7)  Disbursements  made  and 
reimbursements  received  for  the  cost  of 
transportatiwi.  ground  services  and 
facilities  made  available  to  media 
personnel  including  records  relating  to 
how  costs  charged  to  media  personnel 
were  determined; 

(8)  Records  relating  to  the  acquisiticm, 
use  and  disposition  of  capital  assets  or 
other  assets;  and 

(9)  Any  other  information  that  may  be 
used  during  the  Commission's  audit  to 
review  the  committee's  receipts, 
disbursements,  loans,  debts,  obligations, 
bank  reconciliations  or  statements  of 
net  outstanding  qualified  campaign 
expenses. 

(b)  Organization  of  computerized 
information  and  technical 
specifications.  The  computerized 
magnetic  media  shall  be  prepared  and 
delivered  at  the  committee's  expense 
and  shall  conform  to  the  technical 
specifications,  including  file 
requirements,  described  in  the  Federal 
Election  Commission's  Computerized 
Magnetic  Media  Requirements  for  tide 
26  Candidates/Committees  Receiving 
Federal  Funding.  The  data  contained  in 
the  computerized  magnetic  media 
provided  to  the  Commission  shall  be 
organized  in  the  order  specified  by  the 
Computerized  Magnetic  Media 
Requirements. 

(c)  Additional  materials  and 
assistance.  Upon  request,  the  committee 
shall  produce  documentation  explaining 
the  computer  system's  software 
capabilities,  such  as  user  guides, 
technical  mamials,  formats,  layouts  and 
other  materials  for  processing  and 
analyzing  the  information  requested. 
Upon  request,  the  committee  shall  also 
make  available  such  personnel  as  are 
necessary  to  explain  the  operation  of  the 
computer  system's  software  and  the 
computerized  information  prepared  or 
maintained  by  the  committee. 

PART  9004— ENTITLEMENT  OF 
ELIGIBLE  CANDIDATES  TO 
PAYMENTS;  USE  OF  PAYMENTS 


Sec. 

9004.1  Major  parties. 

9004.2  Pre-election  payments  for  minor  and 
new  party  candidates. 

9004.3  Fbsf-election  payments. 

9004.4  Use  of  payments. 

9004.5  tnvestment  of  pul>lic  funds. 

9004.6  Reimbursementi  for  transportatiao 
BBrd  tervicea  made  available  to  media 
persooneL 

9004.7  Allocatioa  of  travel  expenditures^ 


9004.8  Withdrawal  by  candidate. 

9004.9  Net  outstanding  quaKfied  campaign 
expenses. 

9004^0    Sale  of  aaseta  acquired  for  fmd- 
raising  purposes. 
Autiiarity:  26  USC  9004  and  900g(b>. 

S  9004.1    Ma)or  parties. 

The  eligible  candidates  of  each  major 
party  in  a  Presidential  election  shall  be 
entiUed  to  equal  payments  under  11  CFR 
part  9005  in  an  amount  which,  in  the 
aggregate,  shall  not  exceed  $2O.00a0OO 
as  adjusted  by  the  Consumer  Price 
Index  in  the  manner  described  in  11  CFR 
110.9(c). 

S  9004.2    Pre-election  payments  tor  nlnor 
and  new  party  candidates. 

(a)  Candidate  of  a  minor  party  in  the 
preceding  election.  An  eligible 
candidate  of  a  minor  party  is  entitled  to 
pre-election  payments: 

(1)  If  he  or  she  received  at  least  5%  of 
the  total  popular  vote  as  the  candidate 
of  a  minor  party  in  the  preceding 
election  whether  or  not  he  or  she  is  the 
same  minor  party's  candidate  in  this 
election. 

(2)  In  an  amount  wiiich  is  equal  in  the 
aggregate,  to  a  proportionate  share  of 
the  amount  to  which  major  party 
candidates  are  entitled  under  11  CFR 
9004.1. 

The  aggregate  amount  received  by  a 
minor  party  candidate  shall  bear  the 
same  ratio  to  the  amount  received  by 
the  major  party  candidates  as  the 
number  of  popular  votes  received  by  the 
minor  party  Presidential  candidate  in 
the  preceding  Presidential  election  bears 
to  the  average  number  of  popular  votes 
received  by  all  major  party  candidates 
in  that  election. 

(b)  Candidate  of  a  minor  party  in  the 
current  election.  The  eligible  candidate 
of  a  minor  party  whose  candidate  for 
the  office  of  Fh-esident  in  the  preceding 
election  received  at  least  5%  but  less 
than  25%  of  the  total  popular  vote  is 
eligible  to  receive  pre-election 
payments.  The  amount  which  a  minor 
party  candidate  is  entitled  to  receive 
under  this  section  shall  be  computed 
pursuant  to  11  CFR  9004.2(a)  based  on 
the  number  of  popular  votes  received  by 
the  minor  party's  candidate  in  the 
preceding  Presidential  election; 
however,  the  amount  to  which  the  minor 
party  candidate  is  entitled  under  this 
section  shaU  be  reduced  by  the  amount 
to  which  the  minor  party's  Presidential 
candidate  in  this  election  is  entitled 
under  11  CFR  9004.2(a),  if  any. 

(c)  New  party  candidate.  A  candidate 
of  a  new  party  who  was  a  candidate  for 
the  office  of  President  in  at  least  10 
States  in  the  preceding  election  may  be 
eligible  to  receive  pre-election  payments 


if  he  or  she  received  at  least  5%  but  less 
than  25%  of  the  total  popular  vote  in  the 
preceding  election.  The  amount  which  a 
new  party  candidate  is  entitled  to 
receive  under  this  section  shall  be 
computed  pursuant  to  11  CFR  9004.2(a) 
based  on  the  number  of  popular  votes 
received  by  the  new  party  candidate  in 
the  preceding  election.  If  a  new  party 
candidate  is  entitled  to  payments  under 
this  sectioa  the  amount  of  the 
entitlement  shall  be  reduced  by  the 
amount  to  which  the  candidate  is 
entitled  under  11  CFR  9004.2(a}.  if  any. 

$9004^    Peet-electton  payments. 

(a)  Minor  and  new  party  candidates. 
Eligible  candidates  of  a  minor  party  or 
of  a  new  party  who.  as  candidates, 
receive  5  percent  or  more  of  the  total 
number  of  popular  votes  cast  for  the 
office  of  President  in  the  election  shall 
be  entitled  to  payments  under  11  CFR 
part  9005  equal,  in  the  aggregate,  to  a 
proportionate  share  of  the  amount 
allowed  for  major  party  candidates 
under  11  CFR  9004.1.  The  amount  to 
which  a  minor  or  new  party  candidate  is 
entitled  shall  bear  the  siime  ratio  to  the 
amount  received  by  the  major  party 
candidates  as  the  number  of  popular 
votes  received  by  the  minor  or  new    • 
party  candidate  in  the  Presidential 
election  bears  to  the  average  number  of 
popular  votes  received  by  the  major 
party  candidates  for  President  in  that 
election. 

(b)  Amount  of  entithment  The 
aggregate  payments  to  which  an  eligible 
candidate  shall  be  entitled  shall  not 
exceed  an  amount  equal  to  the  lower  of: 

(1)  The  anKnint  of  qualified  campaign 
expenses  incurred  by  such  eligible 
candidate  and  his  or  her  authorized 
committee(8),  reduced  by  the  amount  of 
contributions  which  are  received  to 
defray  qualified  campaign  expenses  by 
such  eligible  candidate  and  such 
committee(8};  or 

(2)  The  aggregate  payments  to  which 
the  eligible  candidates  of  a  major  party 
are  entitled  under  11  CFR  9004.1. 
reduced  by  the  amount  of  contributions 
received  by  such  eligible  candidates  and 
their  authorized  committees  to  defray 
qualified  campaign  expenses  in  the  case 
of  a  deficiency  in  the  Fund. 

(c)  Amount  of  entitlement  limited  by 
pre-election  payment  If  an  eligible 
candidate  is  entitled  to  payment  under 
11  CFR  9004Z  the  amount  allowable  to 
that  candidate  under  this  section  shall 
also  be  limited  to  the  amount  if  any.  by 
which  the  entitlement  under  11  CFR 
9004.3(a)  exceeds  the  amount  of  the 
entitlement  under  11  CFR  9004.2. 
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S  9004.4    Use  of  payments. 

(a)  Qualified  campaign  expenses.  An 
eligible  candidate  shall  use  payments 
received  uiiiJur  11  CFR  part  9005  only  for 
the  following  purposes: 

(1)  A  candidate  may  use  such 
payments  to  defray  qualified  campaign 
expenses; 

(2)  A  candidate  may  use  such 
payments  to  repay  loans  that  meet  the 
requirements  of  11  CFR  100.7(a)(1)  or 
100.7(b)(ll)  or  to  otherwise  restore  funds 
(other  than  contributions  received 
pursuant  to  11  CFR  9003.3(b)  and 
expended  to  defray  qualiHed  campaign 
expenses)  used  to  defray  quahfied 
campaign  expenses; 

(3)  A  candidate  may  use  such 
payments  to  restore  funds  expended  in 
accordance  with  11  CFR  9003.4  for 
qualified  campaign  expenses  incurred 
by  the  candidate  prior  to  the  beginning 
of  the  expenditure  report  period. 

(4)  Winding  down  costs.  The  following 
costs  shall  be  considered  qualified 
campaign  expenses: 

(i)  Costs  associated  with  the 
termination  of  the  candidate's  general 
election  campaign  such  as  complying 
with  the  post-election  requirements  of 
the  Act  and  other  necessary 
administrative  costs  associated  with 
winding  down  the  campaign,  including 
office  space  rental,  staff  salaries  and 
office  supplies;  or 

(ii)  Costs  incurred  by  the  candidate 
prior  to  the  end  of  the  expenditure 
report  period  for  which  written 
arrangement  or  commitment  was  made 
on  or  before  the  close  of  the  expenditure 
report  period. 

(b)  Non-qualified  campaign 
expenses— {1)  General.  The  following 
are  examples  of  disbursements  that  are 
not  qualified  campaign  expenses. 

(2)  Excessive  expenditures.  An 
expenditure  which  is  in  excess  of  any  of 
the  limitations  under  11  CFR  9003.2  shall 
not  be  considered  a  qualiHed  campaign 
expense.  The  Commission  will  calculate 
the  amount  of  expenditures  attributable 
to  these  limitations  using  the  full 
amounts  originally  charged  for  goods 
and  services  rendered  to  the  committee 
and  not  the  amounts  for  which  such 
obligations  were  later  settled  and  paid, 
unless  the  committee  can  demonstrate 
that  the  lower  amount  paid  reflects  a 
reasonable  settlement  of  a  bona  fide 
dispute  with  the  creditor. 

(3)  Expenditures  incurred  after  the 
close  of  the  expenditure  report  period. 
Any  expenditures  incurred  after  the 
close  of  the  expenditure  report  period, 
as  defined  in  11  CFR  9002.12.  are  not 
qualified  campaign  expenses  except  to 
the  extent  permitted  under  11  CFR 
9004.4(a)(4). 


(4)  Civil  or  criminal  penalties.  Civil  or 
criminal  penalties  paid  pursuant  to  the 
Federal  Election  Campaign  Act  are  not 
qualified  campaign  expenses  and  cannot 
be  defrayed  from  payments  received 
under  11  CFR  part  9005.  Penalties  may 
be  paid  from  contributions  in  the 
candidate's  legal  and  accounting 
compliance  fund,  in  accordance  with  11 
CFR  9003.3(a)(2)(i)(C).  Additional 
amounts  may  be  received  and  expended 
to  pay  such  penalties,  if  necessary. 
These  funds  shall  not  be  considered 
contributions  or  expenditures  but  all 
amounts  so  received  shall  be  subject  to 
the  prohibitions  of  the  Act.  Amounts 
received  and  expended  under  this 
section  shall  be  reported  in  accordance 
with  11  CFR  part  104. 

(5)  Solicitation  expenses.  Any 
expenses  incurred  by  a  major  party 
candidate  to  solicit  contributions  to  a 
legal  and  accounting  compliance  fund 
established  pursuant  to  11  CFR  9003.3(a) 
are  not  qualified  campaign  expenses 
and  cannot  be  defrayed  from  payments 
received  under  11  CFR  part  9005. 

(6)  Payments  to  candidate.  Payments 
made  to  the  candidate  by  his  or  her 
committee,  other  than  to  reimburse 
funds  advanced  by  the  candidate  for 
qualified  campaign  expenses,  are  not 
qualified  campaign  expenses. 

(7)  Payments  to  other  authorized 
committees.  Payments,  including 
transfers,  contributions  and  loans,  to 
other  committees  authorized  by  the 
same  candidate  for  a  different  election 
are  not  qualified  campaign  expenses. 

(c)  Repayments.  Repayments  may  be 
made  only  from  the  following  sources: 
Personal  funds  of  the  candidate  (without 
regard  to  the  limitations  of  11  CFR 
9003.2(c)).  contributions  and  federal 
funds  in  the  committee's  account(s),  and 
any  additional  funds  raised  subject  to 
the  limitations  and  prohibitions  of  the 
Federal  Election  Campaign  Act  of  1971. 
as  amended. 

§  9004.5    Investment  of  public  funds. 

Investment  of  public  funds  or  any 
other  use  of  public  funds  to  generate 
income  is  permissible,  provided  that  an 
amount  equal  to  all  net  income  derived 
from  such  investments,  less  Federal. 
State  and  local  taxes  paid  on  such 
income,  shall  be  repaid  to  the  Secretary. 
Any  net  loss  resulting  from  the 
investment  of  public  funds  will  be 
considered  a  non-qualified  campaign 
expense  and  an  amount  equal  to  the 
amount  of  such  net  loss  shall  be  repaid 
to  the  United  States  Treasury  as 
provided  under  11  CFR  9007.2(b)(2)(i). 


§  9004.6    Ralmbursements  for 
transportation  and  services  made  available 
to  media  personnel. 

(a)  If  an  authorized  committee  incurs 
expenditures  for  transportation,  ground 
services  and  facilities  (including  air 
travel,  ground  transportation,  housing, 
meals,  telephone  service,  typewriters) 
made  available  to  media  personnel. 
Secret  Service  personnel  or  national 
security  staff,  such  expenditures  will  be 
considered  qualified  campaign  expenses 
and.  except  for  costs  relating  to  Secret 
Service  personnel  or  national  security 
staff,  subject  to  the  overall  expenditure 
limitations  of  11  CFR  9003.2  (a)(1)  and 
(b)(1). 

(b)  If  reimbursement  for  such 
expenditures  is  received  by  a 
committee,  the  amount  of  such 
reimbursement  for  each  media 
representative  shall  not  exceed  either 
The  media  representative's  pro  rata 
share  of  the  actual  cost  of  the 
transportation  and  services  made 
available;  or  a  reasonable  estimate  of 
the  media  representative's  pro  rata 
share  of  the  actual  cost  of  the 
transportation  and  services  made 
available.  A  media  representative's  pro 
rata  share  shall  be  calculated  by 
dividing  the  total  cost  of  the 
transportation  and  services  by  the  total 
number  of  individuals  to  whom  such 
transportation  and  services  are  made 
available.  For  purposes  of  this 
calculation,  the  total  number  of 
individuals  shall  include  committee   ' 
staff,  media  personnel.  Secret  Service 
personnel,  national  security  staff  and 
any  other  individuals  to  whom  such 
transportation  and  services  are  made 
available.  The  total  amount  of 
reimbursements  received  from  a  media 
representative  under  this  section  shall 
not  exceed  the  actual  pro  rata  cost  of 
the  transportation  and  services  made 
available  to  that  media  representative 
by  more  than  10%. 

(c)  The  total  amount  paid  by  an 
authorized  committee  for  the  cost  of 
transportation  or  for  ground  services 
and  facilities  shall  be  reported  as  an 
expenditure  in  accordance  with  11  CFR 
104.3(b)(2)(i).  Any  reimbursement 
received  by  such  committee  for 
transportation  or  ground  services  and 
facilities  shall  be  reported  in  accordance 
with  11  CFR  104.3(a)(3)(ix). 

(d)(1)  The  committee  may  deduct  from 
the  amount  of  expenditures  subject  to 
the  overall  expenditure  limitation  of  11 
era  9003.2  (a)(1)  and  (b)(1)  the  amount 
of  reimbursements  received  in  payment 
for  the  actual  cost  of  transportation  and 
services  described  in  paragraph  (a)  of 
this  section.  This  deduction  shall  not 
exceed  the  amount  the  committee 
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§  9004.6    Ralmbursements  for 
transportation  and  aervlcet  mad*  avallabia 
to  media  personnaL 

(a)  If  an  authorized  committee  incurs 
expenditures  for  transportation,  ground 
services  and  facilities  (including  air 
travel,  ground  transportation,  housing, 
meals,  telephone  service,  typewriters) 
made  available  to  media  personnel. 
Secret  Service  personnel  or  national 
security  staff,  such  expenditures  will  be 
considered  qualified  campaign  expenses 
and.  except  for  costs  relating  to  Secret 
Service  personnel  or  national  security 
staff,  subject  to  the  overall  expenditure 
limitations  of  11  CFR  9003.2  (a)(1)  and 
(b)(1). 

(b)  If  reimbursement  for  such 
expenditures  is  received  by  a 
committee,  the  amount  of  such 
reimbursement  for  each  media 
representative  shall  not  exceed  either: 
The  media  representative's  pro  rata 
share  of  the  actual  cost  of  the 
transportation  and  services  made 
available;  or  a  reasonable  estimate  of 
the  media  representative's  pro  rata 
share  of  the  actual  cost  of  the 
transportation  and  services  made 
available.  A  media  representative's  pro 
rata  share  shall  be  calculated  by 
dividing  the  total  cost  of  the 
transportation  and  services  by  the  total 
number  of  individuals  to  whom  such 
transportation  and  services  are  made 
available.  For  purposes  of  this 
calculation,  the  total  number  of 
individuals  shall  include  committee   ' 
staff,  media  personnel.  Secret  Service 
personnel,  national  security  staff  and 
any  other  individuals  to  whom  such 
transportation  and  services  are  made 
available.  The  total  amount  of 
reimbarsements  received  from  a  media 
representative  under  this  section  shall 
not  exceed  the  actual  pro  rata  cost  of 
the  transportation  and  services  made 
available  to  that  media  representative 
by  more  than  10% 

(c)  The  total  amount  paid  by  an 
authorized  committee  for  the  cost  of 
transportation  or  for  ground  services 
and  facilities  shall  be  reported  as  an 
expenditure  in  accordance  with  11  CFR 
104.3(b)(2)(i).  Any  reimbursement 
received  by  such  committee  for 
transportation  or  ground  services  and 
facilities  shall  be  reported  in  accordance 
with  11  CFR  104.3(a)(3)(ix). 

(d)(1)  The  committee  may  deduct  from 
the  amount  of  expenditures  subject  to 
the  overall  expenditure  limitation  of  11 
ere  9003.2  (a)(1)  and  (b)(1)  the  amount 
of  reimbursements  received  in  payment 
for  the  actual  cost  of  transportation  and 
services  described  in  paragraph  (a)  of 
this  section.  This  deduction  shall  not 
exceed  the  amount  the  committee 


expended  for  the  actued  cost  of 
transportation  and  services  provided. 
The  committee  may  also  deduct  from  the 

overall  expenditure  limitation  an 
additional  amount  of  reimbursements 
received  equal  to  3%  of  the  actual  cost  of 
transportation  and  services  provided 
under  this  section  as  the  administrative 
cost  to  the  committee  of  providing  such 
services  and  seeking  reimbursement  for 
them.  If  the  committee  has  incurred 
higher  admkiistrative  costs  in  providing 
these  services,  the  committee  must 
document  the  total  cost  incurred  for 
such  services  in  order  to  deduct  a  higher 
amount  of  reimbursements  received 
from  the  overall  expenditure  limitation. 
Amounts  reimbursed  that  exceed  the 
amount  actually  paid  by  the  committee 
for  transportation  and  services  provided 
under  paragraph  (aj  of  this  section  plus 
the  amount  of  administrative  costs 
permitted  by  this  section  up  to  the 
maximum  amount  that  may  be  received 
under  paragraph  (b)  of  this  section  shall 
be  repaid  to  the  Treasury.  Amounts  paid 
by  the  committee  for  transportation, 
services  and  administrative  costs  for 
which  no  reimbursement  is  received  will 
be  considered  qualified  campaign 
expenses  subject  to  the  overall 
expenditure  limitation  in  accordance 
with  paragraph  (a). 

(2)  For  the  purposes  of  this  section. 
"administrative  costs"  shall  include  all 
costs  incurred  by  the  committee  for 
making  travri  arrangements  and  for 
seeking  reimbursements,  whether 
performed  by  committee  staff  or 
independent  contractors. 

Sf(NM.7    ANecation  of  travef  expenditure*. 

(a)  Notwithstanding  the  provisions  of 
11  CFR  part  106,  expenditures  for  travel 
relating  to  a  Presidential  or  Vice 
Presidential  candidate's  campaign  by 
any  individual,  including  a  candidate, 
shall,  pursuant  to  the  provisions  of  11 
CFR  9004.7(b),  be  qualified  campaign 
expenses  and  be  reported  by  the 
candidate's  authorized  committeefs)  as 
expenditures. 

(b)(1)  For  a  trip  which  is  entirely 
campaign-related,  the  total  cost  of  the 
trip  shall  be  a  qualified  campaign 
expense  and  a  reportable  expenditure. 

(2)  For  a  trip  which  includes 
campaign-related  and  non-campaign 
related  stops,  that  portion  of  the  cost  of 
the  trip  allocable  to  campaign  activity 
shall  be  a  qualified  campaign  expense 
and  a  reportable  expenditure.  Such 
portion  shall  be  determined  by 
calculating  what  the  trip  would  have 
cost  from  the  point  of  origin  of  the  trip  to 
the  first  campaign-related  stop  and  from 
the  stop  through  each  subsequent 
campaign-related  stop  to  the  point  of 
origin.  If  any  campaign  activity,  othor 


than  incidental  contacts,  is  conducted  at 
a  stop,  that  stop  shall  be  considered 
campaign-related. 

(3)  For  each  trip,  an  itinerary  shall  be 
prepared  and  such  itinerary  shall  be 
made  available  for  Commission 
inspection. 

(4)  For  trips  by  government 
conveyance  or  by  charter,  a  list  of  all 
passengers  on  such  trip,  along  with  a 
designation  of  which  passengers  are  and 
which  are  not  campaign-related,  shall  be 
made  available  for  Commission 
inspection. 

(5)  If  any  individual  including  a 
candidate,  uses  government  conveyance 
or  accommodations  paid  for  by  a 
government  entity  for  campaign-related 
travel,  the  candidate's  authorized 
committee  shall  pay  the  appropriate 
government  entity  an  amount  equal  to: 

(i)  The  first  class  commercial  air  fare 
plus  the  cost  of  other  services,  in  the 
case  of  travel  to  a  city  served  by  a 
regularly  scheduled  commercial  service; 
or 

(ii)  The  commercial  charter  rate  plus 
the  cost  of  other  services,  In  the  case  of 
travel  to  a  city  not  served  by  a  regularly 
scheduled  commercial  service. 

(6]  Travel  expenses  of  a  candidate's 
spouse  and  family  when  accompanying 
the  candidate  on  campaign-related 
travel  may  be  treated  as  qualified 
campaign  expenses  and  reportable 
expenditures.  If  the  spouse  or  family 
members  conduct  campaign-related 
activities,  their  travel  expenses  shall  be 
qualified  campaign  expenses  and 
reportable  expenditures. 

(7)  If  any  individual,  including  a 
candidate,  incurs  expenses  for 
campaign-related  travel,  other  than  by 
use  of  government  conveyance  or 
accommodations,  an  amount  equal  to 
that  portion  of  the  actual  cost  of  the 
conveyance  or  accommodations  which 
is  allocable  to  all  passengers,  including 
the  candidate,  traveling  for  campaign 
purposes  shall  be  a  qualified  campaign 
expense  and  shall  be  reported  by  the 
committee  as  an  expenditure. 

(i)  If  the  trip  is  by  charter,  the  actual 
cost  for  each  passenger  shall  be 
determined  by  dividing  the  total 
operating  cost  for  the  charter  by  the 
total  number  of  passengers  transported. 
The  amount  which  is  a  qualified 
campaign  expense  and  a  repcMlable 
expenditure  shall  be  calculated  in 
accordance  with  the  formula  set  forth  at 
11  CFR  9004.7(b)(2)  on  the  basis  of  the 
actual  cost  per  passenger  multiplied  by 
the  number  of  passengers  traveling  for 
campaign  purposes. 

(ii)  If  the  trip  is  by  non-charter 
commercial  tranaportatioa  the  actual 
coat  shall  be  calculated  in  accordance 
with  the  formula  set  forth  at  11  CFR 


9004.7(b)(2)  on  the  basis  of  the 
commercial  fare.  Such  actual  cost  shall 
be  a  qualified  campaign  expense  and  a 
reportable  expenditure. 

8M04J    WItMrawalbycandMBta 

(a)  Any  individual  who  is  not  actively 

conducting  campaigns  in  more  than  one 
State  for  the  office  of  President  or  Vice 
President  shall  cease  to  be  a  candidate 
under  11  CFR  9002,2. 

(b)  An  individual  who  ceases  to  be  a 
candidate  tmder  this  section  sbalh 

(1)  No  longer  be  eligible  to  receive  any 
payments  under  11  CFR  9005.2  except  to 
defray  quaHfied  campaign  expenses  as 
provided  in  11  CFR  9004.4. 

(2)  Submit  a  statement,  wn'thin  30 
calendar  days  after  he  or  she  ceases  to 
be  a  candidate,  setting  forth  the 
information  required  under  11  CFR 
9004.9(c]. 

§M(M.f    NeteotstandlnoqiMMied 
campaign  expense*. 

(a)  Candidates  receiving  post-etecUon 
funding.  A  candidate  who  is  eligible  to 
receive  post-election  payments  under  11 
CFR  9004.3  shall  file,  no  later  than  20 
calendar  days  after  the  date  of  the 
election,  a  preliminary  statement  of  that 
candidate's  net  outstanding  qualified 
campaign  expenses.  The  candidate's  net 
outstanding  qualified  campaign 
expenses  under  this  section  equal  the 
difference  between  11  CFR  0004.9(a)  (1) 
and  (2). 

(1)  The  toUl  of: 

(i)  All  outstanding  obligations  for 
qualified  campaign  expenses  as  of  the 
date  of  the  election:  plus 

(ii)  An  estimate  of  the  amount  of 
qualified  campaign  expenses  that  wiU 
be  incurred  by  the  end  of  the 
expenditure  report  period*  plus 

(iii)  An  estimate  of  necessary  winding 
down  costs  as  defined  under  11  CFR 
9004.4(a)(4);  less 

(2)  The  total  of. 

(i]  Cash  un  hand  as  of  the  close  of 
business  on  the  day  of  the  election, 
including:  AH  contributions  dated  on  or 
before  that  date;  currency;  balances  on 
deposit  in  banks,  savings  and  loan 
institutions,  and  other  depository 
institutions;  traveler's  checks; 
certificates  of  deposit  treasury  bills; 
and  any  other  committee  investments 
valued  at  fair  market  value; 

(ii)  The  fair  market  value  of  capital 
assets  and  other  assets  on  hand;  and 

(iii)  Amoimts  owed  to  the  candidate's 
authcvized  committeefs)  in  the  form  of 
credits,  refunds  of  deposits,  returns, 
receivables,  or  rebates  of  qualified 
campaign  expenses;  or  a  commnrially 
reasonable  amount  baaed  on  the 
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collectibility  of  those  credits,  returns, 
receivables  or  rebates. 

(3)  The  amount  submitted  as  the  total 
of  outstanding  campaign  obligations 
under  paragraph  (a)(1)  of  this  section 
shall  not  include  any  accounts  payable 
for  non-qualified  campaign  expenses  nor 
any  amounts  determined  or  anticipated 
to  be  required  as  a  repayment  under  11 
CFR  part  9007  or  any  amounts  paid  to 
secure  a  surety  bond  under  11  CFR 
9007.5(c). 

(b)  All  candidates.  Each  candidate, 
except  for  individuals  who  have 
withdrawn  pursuant  to  11  CFR  9004.8. 
shall  submit  a  statement  of  net 
outstanding  qualified  campaign 
expenses  no  later  than  30  calendar  days 
after  the  end  of  the  expenditure  report 
period.  The  statement  shall  contain  the 
information  required  by  11  CFR  9004.9(a) 
(1)  and  (2).  except  that  the  amount  of 
outstanding  obligations  under  11  CFR 
9004.9(a)(l){i)  and  the  amount  of  cash  on 
hand,  assets  and  receivables  under  11 
CFR  9004.9(a)(2)  shall  be  complete  as  of 
the  last  day  of  the  expenditure  report 
period. 

(c)  Candidates  who  withdraw.  An 
individual  who  ceases  to  be  a  candidate 
pursuant  to  11  CFR  9004.8  shall  file  a 
statement  of  net  outstanding  qualified 
campaign  expenses  no  later  than  30 
calendar  days  after  he  or  she  ceases  to 
be  a  candidate.  The  statement  shall 
contain  the  information  required  under 
11  CFR  9004.9(a)  (1)  and  (2).  except  that 
the  amount  of  outstanding  obligations 
under  11  CFR  9004.9(a)(l)(i)  and  the 
amount  of  cash  on  hand,  assets  and 
receivables  under  11  CFR  9004.9(a)(2) 
shall  be  complete  as  of  the  day  on  which 
the  individual  ceased  to  be  a  candidate. 

(d)  (1)  Capital  assets.  For  purposes  of 
this  section,  the  term  capital  asset 
means  any  property  used  in  the 
operation  of  the  campaign  whose 
purchase  price  exceeded  $2000  when 
acquired  by  the  committee.  Property  that 
must  be  valued  as  capital  assets  under 
this  section  includes,  but  is  not  limited 
to,  office  equipment,  furniture,  vehicles 
and  fixtures  acquired  for  use  in  the 
operation  of  the  candidate's  campaign, 
but  does  not  include  property  defined  as 
"other  assets"  under  11  CFR  9004.9(d)(2). 
A  list  of  all  capital  assets  shall  be 
maintained  by  the  committee  in 
accordance  with  11  CFR  9003.5(d)(1). 
The  fair  market  value  of  capital  assets 
may  be  considered  to  be  the  total 
original  cost  of  such  items  when 
acquired  less  40%,  to  account  for 
depreciation,  except  that  items  acquired 
after  the  date  of  ineligibility  must  be 
valued  at  their  fair  market  value  on  the 
date  acquired.  If  the  candidate  wishes  to 
claim  a  higher  depreciation  percentage 
for  an  item,  he  or  she  must  list  that 


capital  asset  on  the  statement 
separately  and  demonstrate,  through 
documentation,  the  fair  market  value  of 
each  such  asset. 

(2)  Other  assets.  The  term  other  assets 
means  any  property  acquired  by  the 
committee  for  use  in  raising  funds  or  as 
collateral  for  campaign  loans.  "Other 
assets"  must  be  included  on  the 
candidate's  statement  of  net  outstanding 
qualified  campaign  expenses  if  the 
aggregate  value  of  such  assets  exceeds 
$5000.  The  value  of  "other  assets"  shall 
be  determined  by  the  fair  market  value 
of  each  item  on  the  last  day  of  the 
expenditure  report  period  or  the  day  on 
which  the  individual  ceased  to  be  a 
candidate,  whichever  is  earlier,  unless 
the  item  is  acquired  after  these  dates,  in 
which  case  the  item  shall  be  valued  on 
the  date  it  is  acquired.  A  list  of  other 
assets  shall  be  maintained  by  the 
committee  in  accordance  with  11  CFR 
9003.5(d)(2). 

(e)  Collectibility  of  accounts 
receivable.  If  the  committee  determines 
that  an  account  receivable  of  $500  or 
more,  including  any  credit,  refund, 
return  or  rebate,  is  not  collectible  in 
whole  or  in  part,  the  committee  shall 
demonstrate  through  documentation  that 
the  determination  was  commercially 
reasonable.  The  documentation  shall 
include  records  showing  the  original 
amount  of  the  account  receivable,  copies 
of  correspondence  and  memoranda  of 
communications  with  the  debtor 
showing  attempts  to  collect  the  amount 
due.  and  an  explanation  of  how  the 
lesser  amount  or  full  write-off  was 
determined. 

(f)  Review  of  candidate  statement — 
(1)  General.  The  Commission  will 
review  the  statement  filed  by  each 
candidate  under  this  section.  T)ie 
Commission  may  request  further 
information  with  respect  to  statements 
filed  pursuant  to  11  CFR  9004.9(b)  during 
the  audit  of  that  candidate's  authorized 
committee(s)  under  11  CFR  part  9007. 

(2)  Candidate  eligible  for  post- 
election funding,  (i)  If.  in  reviewing  the 
preliminary  statement  of  a  candidate 
eligible  to  receive  post-election  funding, 
the  Commission  receives  information 
indicating  that  substantial  assets  of  that 
candidate's  authorized  committee{s) 
have  been  undervalued  or  not  included 
in  the  statement  or  that  the  amount  of 
outstanding  qualified  campaign 
expenses  has  been  otherwise  overstated 
in  relation  to  committee  assets,  the 
Commission  may  decide  to  temporarily 
postpone  its  certification  of  funds  to  that 
candidate  pending  a  final  determination 
of  whether  the  candidate  is  entitled  to 
all  or  a  portion  of  the  funds  for  which  he 
or  she  is  eligible  based  on  the 


percentage  of  votes  the  candidate 
received  in  the  general  election. 

(ii)  Initial  determination.  In  making  a 
determination  under  11  CFR 
9004.9(f)(2)(i),  the  Commission  will 
notify  the  candidate  within  10  business 
days  after  its  receipt  of  the  statement  o£ 
its  initial  determination  tl^at  the 
candidate  is  not  entitled  to  receive  the 
full  amount  for  which  the  candidate  may 
be  eligible.  The  notice  will  give  the  legal 
and  factual  reasons  for  the  initial 
determination  and  advise  the  candidate 
of  the  evidence  on  which  the 
Commission's  initial  determination  is 
based.  The  candidate  will  be  given  the 
opportunity  to  revise  the  statement  or  to 
submit,  within  10  business  days,  written 
legal  or  factual  materials  to  demonstrate 
that  the  candidate  has  net  outstanding 
qualified  campaign  expenses  that  entitle 
the  candidate  to  post-election  funds. 
Such  materials  may  be  submitted  by 
counsel  if  the  candidate  so  desires. 

(iii)  Final  determination.  The 
Commission  will  consider  any  written 
legal  or  factual  materials  submitted  by 
the  candidate  before  making  its  final 
determination.  A  final  determination 
that  the  candidate  is  entitled  to  receive 
only  a  portion  or  no  post-election 
funding  will  be  accompanied  by  a 
written  statement  of  reasons  for  the 
Commission's  action.  This  statement 
will  explain  the  legal  and  factual 
reasons  underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  on  which  the 
determination  is  based. 

(iv)  If  the  candidate  demonstrates  that 
the  amount  of  outstanding  qualified 
campaign  expenses  still  exceeds 
committee  assets,  the  Commission  will 
certify  the  payment  of  post-election 
funds  to  which  the  candidate  is  entitled. 

(v)  Petitions  for  rehearing.  The 
candidate  may  file  a  petition  for 
rehearing  of  a  final  determination  under 
this  section  in  accordance  with  11  CFR 
9007.5(a). 

§  9004.10    Sale  of  assets  acquired  for 
fundra!sJng  purposes. 

(a)  General  A  minor  or  new  party 
candidate  may  sell  assets  donated  to  the 
candidate's  authorized  committee(s)  or 
otherwise  acquired  for  fundraising 
purposes  subject  to  the  limitations  and 
prohibitions  of  11  CFR  9003.2.  title  2. 
United  States  Code,  and  11  CFR  parts 
110  and  114.  This  section  will  only  apply 
to  major  party  candidates  to  the  extent 
that  they  sell  assets  acquired  either  for 
fundraising  purposes  in  connection  with 
his  or  her  legal  and  accounting 
compliance  fund  or  when  it  is  necessary 
to  make  up  any  deficiency  in  payments 


received  from  the  Fund  due  t 
application  of  11  CFR  9005.2( 
(b)  Sale  after  end  of  expen 
report  period.  A  minor  or  ne^ 
candidate,  or  a  major  party  c 
the  event  of  a  deficiency  in  tl 
payments  received  from  the  1 
the  application  of  11  CFR  9O0 
whose  outstanding  debts  exc 
cash  on  hand  after  the  end  ol 
expenditure  report  period  as 
under  11  CFR  9002.12,  may  di 
assets  acquired  for  fundraisii 
in  a  sale  to  a  wholesaler  or  o 
intermediary  who  will  in  tun- 
assets  to  the  public  provided 
sale  to  the  wholesaler  or  inte 
an  arms-length  transaction.  S 
under  this  subsection  will  no 
to  the  limitations  and  prohibi 
title  2.  United  States  Code  an 
parts  110  and  114. 

PART  9005— CERTIFICATIO 
COMMISSION 

Sec. 

9005.1  CertifJcation  of  payment 
candidates. 

9005.2  Payments  to  eligible  can( 
the  Fund. 

Authority:  26  U.S.C.  9005.  9006 

S  9005.1  Csrtlfication  of  paynv 
candidates. 

(a)  Certification  ofpaymen 
major  party  candidates.  Not  1 

10  days  after  the  Commission 
determines  that  the  President 
Vice  Presidential  candidates  i 
party  have  met  all  applicable 
for  eligibility  tb  receive  paym 

11  CFR  9003.1  and  9003.2.  the 
Commission  shall  certify  to  th 
Secretary  that  payment  in  full 
amounts  to  which  such  candi( 
entitled  under  11  CFR  part  90( 
be  made  pursuant  to  11  CFR  £ 

(b)  Certification  ofpre-elec 
payments  for  minor  and  new i 
candidates.  (1)  Not  later  than 
after  a  minor  or  new  party  cai 
has  met  all  applicable  conditio 
eligibility  to  receive  payments 
CFR  9003.1.  9003.2  and  9004.2, 
Commission  will  make  an  init 
determination  of  the  amount,  i 
which  the  candidate  is  entitlei 
Commission  will  base  its  dete 
on  the  percentage  of  votes  rec 
the  official  vote  count  certifie( 
State.  In  notifying  the  Candida 
Commission  will  give  the  lega 
factual  reasons  for  its  determi 
advise  the  candidate  of  the  ev 
which  the  determination  is  ba 

(2)  The  candidate  may  subn 
15  days  after  the  Commission' 
determination,  written  legal  o\ 
materials  to  demonstrate  that 
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percentage  of  votes  the  candidate 
received  in  the  general  election. 

(ii)  Initial  determination.  In  making  a 
determination  under  11  CFR 
9004.9(f)(2](i],  the  Commission  will 
notify  the  candidate  within  10  business 
days  after  its  receipt  of  the  statement  of 
its  initial  determination  tl^at  the 
candidate  is  not  entitled  to  receive  the 
full  amount  for  which  the  candidate  may 
be  eligible.  The  notice  will  give  the  legal 
and  factual  reasons  for  the  initial 
determination  and  advise  the  candidate 
of  the  evidence  on  which  the 
Commission's  initial  determination  is 
based.  The  candidate  will  be  given  the 
opportunity  to  revise  the  statement  or  to 
submit,  within  10  business  days,  written 
legal  or  factual  materials  to  demonstrate 
that  the  candidate  has  net  outstanding 
qualified  campaign  expenses  that  entitle 
the  candidate  to  post-election  funds. 
Such  materials  may  be  submitted  by 
counsel  if  the  candidate  so  desires. 

(iii)  Final  determination.  The 
Commission  will  consider  any  written 
legal  or  factual  materials  submitted  by 
the  candidate  before  making  its  Hnal 
determination.  A  final  determination 
that  the  candidate  is  entitled  to  receive 
only  a  portion  or  no  post-election 
funding  will  be  accompanied  by  a 
written  statement  of  reasons  for  the 
Commission's  action.  This  statement 
will  explain  the  legal  and  factual 
reasons  underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  on  which  the 
determination  is  based. 

(iv)  If  the  candidate  demonstrates  that 
the  amount  of  outstanding  qualified 
campaign  expenses  still  exceeds 
committee  assets,  the  Commission  will 
certify  the  payment  of  post-election 
funds  to  which  the  candidate  is  entitled. 

(v)  Petitions  for  rehearing.  The 
candidate  may  file  a  petition  for 
rehearing  of  a  final  determination  under 
this  section  in  accordance  with  11  CFR 
9007.5(a). 

§  9004.10    Sale  of  assets  acquired  for 
fundraislng  purposes. 

(a)  General.  A  minor  or  new  party 
candidate  may  sell  assets  donated  to  the 
candidate's  authorized  committee(s)  or 
otherwise  acquired  for  fundraising 
purposes  subject  to  the  limitations  and 
prohibitions  of  11  CFR  9003.2,  title  2. 
United  States  Code,  and  11  CFR  parts 
110  and  114.  This  section  will  only  apply 
to  major  party  candidates  to  the  extent 
that  they  sell  assets  acquired  either  for 
fundraising  purposes  in  connection  with 
his  or  her  legal  and  accounting 
compliance  fund  or  when  it  is  necessary 
to  make  up  any  deficiency  in  payments 


received  from  the  Fund  due  to  the 
application  of  11  CFR  9005.2(b]. 

(b)  Sale  after  end  of  expenditure 
report  period.  A  minor  or  new  party 
candidate,  or  a  major  party  candidate  in 
the  event  of  a  deficiency  in  the 
payments  received  from  the  Fund  due  to 
the  application  of  11  CFR  9005.2(b). 
whose  outstanding  debts  exceed  the 
cash  on  hand  after  the  end  of  the 
expenditure  report  period  as  determined 
under  11  CFR  9002.12.  may  dispose  of 
assets  acquired  for  fundraising  purposes 
in  a  sale  to  a  wholesaler  or  other 
intermediary  who  will  in  turn  sell  such 
assets  to  the  public  provided  that  the 
sale  to  the  wholesaler  or  intermediary  is 
an  arms-length  transaction.  Sales  made 
under  this  subsection  will  not  be  subject 
to  the  limitations  and  prohibitions  of 
title  2,  United  States  Code  and  11  CFR 
parts  110  and  114. 

PART  9C;C5~CERTIFICATION  BY 
COMMISSION 

Sec. 

9005.1  Certification  of  payments  for 
candidates. 

9005.2  Payments  to  eligible  candidates  from 
the  Fund. 

Authority:  26  U.S.C.  9005.  9006  and  9009(b). 

S  9005. 1    C*rtlf icatton  of  payments  for 
candldatM. 

(a)  Certification  of  payments  for 
major  party  candidates.  Not  later  than 

10  days  after  the  Commission 
determines  that  the  Presidential  and 
Vice  Presidential  candidates  of  a  major 
party  have  met  all  applicable  conditions 
for  eligibility  tb  receive  payments  under 

11  CFR  9003.1  and  9003.2.  the 
Commission  shall  certify  to  the 
Secretary  that  payment  in  full  of  the 
amounts  to  which  such  candidates  are 
entitled  under  11  CFR  part  9004  should 
be  made  pursuant  to  11  CFR  9005.2. 

(b)  Certification  of  pre-election 
payments  for  minor  and  new  party 
candidates.  (1)  Not  later  than  10  days 
after  a  minor  or  new  party  candidate 
has  met  all  applicable  conditions  for 
eligibility  to  receive  payments  under  11 
CFR  9003.1.  9003.2  and  9004.2,  the 
Commission  will  make  an  initial 
determination  of  the  amount,  if  any,  to 
which  the  candidate  is  entitled,  llie 
Commission  will  base  its  determination 
on  the  percentage  of  votes  received  in 
the  official  vote  count  certified  in  each 
State.  In  notifying  the  candidate,  the 
Commission  will  give  the  legal  and 
factual  reasons  for  its  determination  and 
advise  the  candidate  of  the  evidence  on 
which  the  determination  is  based. 

(2)  The  candidate  may  submit,  within 
15  days  after  the  Commission's  initial 
determination,  written  legal  or  factual 
materials  to  demonstrate  that  a 


redetermination  is  appropriate.  Such 
materials  may  be  submitted  by  counsel 
if  the  candidate  so  desires. 

(3)  The  Commission  will  consider  any 
written  legal  or  factual  materials  timely 
submitted  by  the  candidate  in  making  its 
final  determination.  A  final 
determination  of  certification  by  the 
Commission  will  be  accompanied  by  a 
written  statement  of  reasons  for  the 
Commission's  action.  This  statement 
will  explain  the  reasons  underlying  the 
Commission's  determination  and  will 
summarize  the  results  of  any 
investigation  on  which  the 
determination  is  based. 

(c)  Certification  of  minor  and  new 
party  candidates  for  post-election 
payments.  (1)  Not  later  than  30  days 
after  the  general  election,  the 
Commission  will  determine  whether  a 
minor  or  new  party  candidate  is  eligible 
for  post-election  payments. 

(2)  The  Commission's  determination 
of  eligibility  will  be  based  on  the 
following  factors: 

(i)  The  candidate  has  received  at  least 
5%  or  more  of  the  total  popular  vote 
based  on  unofficial  vote  results  in  each 
State; 

(ii)  The  candidate  has  filed  a 
preliminary  statement  of  his  or  her  net 
outstanding  qualified  campaign 
expenses  pursuant  to  11  CFR  9004.9(a); 
and 

(iii)  The  candidate  has  met  all 
applicable  conditions  for  eligibility 
under  11  CFR  9003.1  and  9003.2. 

(3)  The  Commission  will  notify  the 
candidate  of  its  initial  determination  of 
the  amount,  if  any,  to  which  the 
candidate  is  entitled,  give  the  legal  and 
factual  reasons  for  its  determination  and 
advise  the  candidate  of  the  evidence  on 
which  the  determination  is  based.  The 
Commission  will  also  notify  the 
candidate  that  it  will  deduct  a 
percentage  of  the  amount  to  which  the 
candidate  is  entitled  based  on  the 
unofficial  vote  results  when  the 
Commission  certifies  an  amount  for 
payment  to  the  Secretary.  This 
deduction  will  be  based  on  the  average 
percentage  differential  between  the 
unofficial  and  official  vote  results  for  all 
candidates  who  received  public  funds  in 
the  preceding  Presidential  general 
election. 

(4)  The  candidate  may  submit  within 
15  days  after  the  Commission's  initial 
determination  written  legal  or  factual 
materials  to  demonstrate  that  a 
redetermination  is  appropriate.  Such 
materials  may  be  submitted  by  counsel 
if  the  candidate  so  desires. 

(5)  The  Commission  will  consider  any 
written  legal  or  factual  materials  timely 
submitted  by  the  candidate  in  making  its 
final  determination.  A  final 


determination  of  certification  by  the 
Commission  will  be  accompanied  by  a 
written  statement  of  reasons  for  the 
Commission's  action.  This  statement 
will  explain  the  reasons  underiying  the 
Commission's  determination  and  will 
summarize  the  results  of  any 
investigation  on  which  the 
determination  is  based. 

(d)  All  certifications  made  by  the 
Commission  pursuant  to  this  section 
shall  be  final  and  conclusive,  except  to 
the  extent  that  they  are  subject  to 
examination  and  audit  by  the 
Commission  under  11  CFR  part  9007  and 
judicial  review  under  26  U.S.C.  9011. 

i  9005.2    Payments  to  eligible  candidates 
from  ttte  Fund. 

(a)  Upon  receipt  of  a  certification  from 
the  Commission  under  11  CFR  9005.1  for 
payment  to  the  eligible  Presidential  and 
Vice  Presidential  candidates  of  a 
polftical  party,  the  Secretary  shall  pay  to 
such  candidates  out  of  the  Fund  the 
amount  certified  by  the  Commission. 
Amounts  paid  to  a  candidate  shall  be 
under  the  control  of  that  candidate. 

(b)(1)  If  at  the  time  of  a  certification 
from  the  Commission  under  11  CFR 
9005.1,  the  Secretary  determines  that  the 
monies  in  the  Fund  are  not.  or  may  not 
be,  sufficient  to  satisfy  the  full 
entitlements  of  the  eligible  candidates  of 
all  political  parties,  he  or  she  shall 
withhold  an  amount  which  is 
determined  to  be  necessary  to  assure 
that  the  eligible  candidates  of  each 
political  party  will  receive  their  pro  rata. 
share. 

(2)  Amounts  withheld  under  11  CFR 
9005.2(b)(1)  shall  be  paid  when  the 
Secretary  determines  that  there  are 
sufficient  monies  in  the  Fund  to  pay 
such  amounts,  or  pro  rata  portions 
thereof,  to  all  eligible  candidates  from 
whom  amounts  have  been  withheld. 

(c)  Payments  received  from  the  Fund 
by  a  major  party  candidate  shall  be 
deposited  in  a  separate  account 
maintained  by  his  or  her  authorized 
committee,  unless  there  is  a  deficiency 
in  the  Fund  as  provided  under  11  CFR 
9005.2(b)(1).  In  the  case  of  a  deficiency, 
the  candidate  may  establish  a  separate 
account  for  payments  from  the  Fund  or 
may  deposit  such  payments  with 
contributions  received  pursuant  to  11 
CFR  9003.3(b).  The  account(8)  shall  be 
maintained  at  a  State  bank,  federally 
chartered  depository  institution  or  other 
depository  institution,  the  deposits  or 
accounts  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation. 

(d)  No  funds  other  than  the  payments 
received  from  the  Treasury, 
reimbursements,  or  income  generated 
through  use  of  public  funds  in 
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accordance  with  11  CFR  9004.5.  shall  be 
deposited  in  the  account  described  in  11 
CFR  9005.2(c].  "Reimbursements"  shall 
include,  but  are  not  limited  to,  refunds  of 
deposits,  vendor  refunds, 
reimbursements  for  travel  expenses 
under  11  CFR  9004.6  and  9004.7  and 
reimbursements  for  legal  and  accounting 
costs  under  11  CFR  9003.3(a){2)(ii)(B). 

PART  9006— REPORTS  AND 
RECORDKEEPING 

9006.1  Separate  reports. 

9006.2  Filing  dates. 

Authority:  2  U.S.C.  434  and  28  U.S.C. 
9009(b). 

§9006.1    Saparat*  reports. 

(a)  The  authorized  committeefs)  of  a 
candidate  shall  report  all  expenditures 
to  further  the  candidate's  general 
election  campaign  in  reports  separate 
from  reports  of  any  other  expenditures 
made  by  such  committee(s]  with  respect 
to  other  elections.  Such  reports  shall  be 
filed  pursuant  to  the  requirements  of  11 
CFR  part  104. 

(b)  The  authorized  committec(s)  of  a 
candidate  shall  file  separate  reports  as 
follows: 

(1)  One  report  shall  be  filed  which 
lists  all  receipts  and  disbursements  of: 

(i)  Contributions  and  loans  received 
by  a  major  party  candidate  pursuant  to 
11  CFR  part  9003  to  make  up 
deficiencies  in  Fund  payments  due  to 
the  application  of  11  CFR  part  9005; 

(ii)  Contributions  and  loans  received 
pursuant  to  11  CFR  9003.2(b)(2)  by  a 
minor,  or  new  party  for  use  in  the 
general  election; 

(iii)  Receipts  for  expenses  incurred 
before  the  beginning  of  the  expenditure 
report  period  pursuant  to  11  CFR  9003.4; 

(iv)  Personal  funds  expended  in 
accordance  with  11  CFR  9003.2(c);  and 

(v)  Payments  received  from  the  Fund. 

(2)  A  second  report  shall  be  Hied 
which  lists  all  receipts  of  and 
disbursements  from,  contributions 
received  for  the  candidate's  legal  and 
accounting  compliance  fund  in 
accordance  with  11  CFR  9003.3(a]. 

§9006.2    RUngdate*. 

The  reports  required  to  be  filed  under 
11  CFR  9006.1  shall  be  filed  during  an 
election  year  on  a  monthly  or  quarterly 
basis  as  prescribed  at  11  CFR 
104.5{bHl).  During  a  non-election  year, 
the  candidate's  principal  campaign 
committee  may  elect  to  file  reports 
either  on  a  monthly  or  quarterly  basis  in 
accordance  with  11  CFR  104.5(b)(2). 


PART  9007-EXAMINATIONS  AND 
AUDITS;  REPAYMENTS 

9007.1  Audits. 

9007.2  Repayments. 

9007.3  Extensions  of  time. 

9007.4  Additional  audits. 

9007.5  Petitions  for  rehearing;  slays  of 
repayment  determinations. 

9007.6  Stale-dated  committee  checks. 
Authority:  26  U.S.C.  9007  and  9009(b). 

§9007.1    Audits. 

(a)  General.  (1)  After  each 
Presidential  election,  the  Commission 
will  conduct  a  thorough  examination 
and  audit  of  the  receipts,  disbursements, 
debts  and  obligations  of  each  candidate, 
his  or  her  authorized  committee(s),  and 
agents  of  such  candidates  or 
committees.  Such  examination  and  audit 
will  include,  but  will  not  be  limited  to, 
expenditures  pursuant  to  11  CFR  9003.4 
prior  to  the  beginning  of  the  expenditure 
report  period,  contributions  to  and 
expenditures  made  from  the  legal  and 
accounting  compliance  fund  established 
under  11  CFR  9003.3(a),  contributions 
received  to  supplement  any  payments 
received  from  the  Fund,  and  qualified 
campaign  expenses. 

(2)  In  addition,  the  Commission  may 
conduct  other  examinations  and  audits 
from  time  to  time  as  it  deems  necessary 
to  carry  out  the  provisions  of  this 
subchapter. 

(3)  Information  obtained  pursuant  to 
any  audit  and  examination  conducted 
under  11  CFR  9007.1(a)  (1)  and  (2)  may 
be  used  by  the  Commission  as  the  basis, 
or  partial  basis,  for  its  repayment 
determinations  under  11  CFR  9007.2. 

(b)  Conduct  of  fieldwork.  (1)  If  the 
candidate  or  the  candidate's  authorized 
committee  does  not  maintain  or  use  any 
computerized  information  containing  the 
data  listed  in  11  CFR  9003.6,  the 
Commission  will  give  the  candidate's 
authorized  committee  at  least  two 
weeks,  notice  of  the  Commission's 
intention  to  commence  fieldwork  on  the 
audit  and  examination.  The  fieldwork 
shall  be  conducted  at  a  site  provided  by 
the  committee.  If  the  candidate  or  the 
candidate's  authorized  committee 
maintains  or  uses  computerized 
information  containing  any  of  the  data 
listed  in  11  CFR  9003.6.  the  Commission 
generally  will  request  such  information 
prior  to  commencement  of  audit 
fieldwork.  Such  request  will  be  made  in 
writing.  The  committee  shall  produce 
the  computerized  information  no  later 
than  15  calendar  days  after  service  of 
such  request.  Upon  receipt  of  the 
computerized  information  requested  and 
compliance  with  the  technical 
specifications  of  11  CFR  9003.6(b),  the 
Commission  will  give  the  candidate's 


authorized  committee  at  least  two 
weeks,  notice  of  the  Commission's 
intention  to  commence  fieldwork  on  the 
audit  and  examination.  The  fieldwork 
shall  be  conducted  at  a  site  provided  by 
the  committee.  During  or  after  audit 
fieldwork,  the  Commission  may  request 
additional  or  updated  computerized 
information  which  expands  the  coverage 
dates  of  computerized  information 
previously  provided,  and  which  may  be 
used  for  purposes  including,  but  not 
limited  to.  updating  a  statement  of  net 
outstanding  qualified  campaign 
expenses.  During  or  after  audit 
fieldwork.  the  Commission  may  also 
request  additional  computerized 
information  which  was  created  by  or 
becomes  available  to  the  committee  that 
is  of  assistance  in  the  Commission's 
audit.  The  committee  shall  produce  the 
additional  or  updated  computerized 
information  no  later  than  15  calendar 
days  after  service  of  the  Commission's 
request. 

(i)  Office  space  and  records.  On  the 
date  scheduled  for  the  commencement 
of  fieldwork,  the  candidate  or  his  or  her 
authorized  committee(s)  shall  provide 
Commission  staff  with  office  space  and 
committee  records  in  accordance  with 
the  candidate  and  committee  agreement 
under  11  CFR  9003.1(b)(6). 

(ii)  Availability  of  committee 
personnel.  On  the  date  scheduled  for  the 
commencement  of  fieldwork,  the 
candidate  or  his  or  her  authorized 
committee(8)  shall  have  committee 
personnel  present  at  the  site  of  the 
fieldwork.  Such  personnel  shall  be 
familiar  with  the  committee's  records 
and  operation  and  shall  be  available  to 
Commission  staff  to  answer  questions 
and  to  aid  in  locating  records. 

(iii)  Failure  to  provide  staff,  records  or 
office  space.  If  the  candidate  or  his  or 
her  authorized  committee(8)  fail  to 
provide  adequate  office  space, 
personnel  or  conunittee  records,  the 
Commission  may  seek  judicial 
intervention  under  2  U.S.C.  437d  or  26 
U.S.C.  9010(c)  to  enforce  the  candidate 
and  committee  agreement  made  under 
11  CFR  9003.1(b).  Before  seeking  judicial 
intervention,  the  Commission  will  notify 
the  candidate  of  his  or  her  failure  to 
comply  with  the  agreement  and  will 
recommend  corrective  action  to  bring 
the  candidate  into  compliance.  Upon 
receipt  of  the  Commission's  notification, 
the  candidate  will  have  ten  (10) 
calendar  days  in  which  to  take  the 
corrective  action  indicated  or  to 
otherwise  demonstrate  to  the 
Commission  in  writing  that  he  or  she  is 
complying  with  the  candidate  and 
committee  agreements. 


(iv)  If,  in  the  course  of  the  ai 
process,  a  dispute  arises  over 
documentation  sought  or  othei 
requirements  of  the  candidate 
agreement,  the  candidate  may 
review  by  the  Commission  of  \ 
raised.  To  seek  review,  the  cai 
shall  submit  a  written  stateme 
10  days  after  the  disputed  Cor 
staff  request  is  made,  describi 
dispute  and  indicating  the  can 
proposed  altemative(s). 

(v)  If  the  candidate  or  his  or 
authorized  committee  fails  to  | 
particular  records,  materials,  i 
or  other  information  requested 
Conunission,  the  Commission : 
an  order  pursuant  to  2  U.S.C.  4 
or  a  subpoena  or  subpoena  du 
pursuant  to  2  U.S.C.  437d(a)(3) 
procedures  set  forth  in  11  CFR 
through  111.15,  as  appropriate, 
apply  to  the  production  of  sucl 
materials,  evidence  or  other  in 
as  specified  in  the  order,  subp< 
subpoena  duces  tecum. 

(2)  Fieldwork  will  include  th 
following  steps  designed  to  ke( 
candidate  and  committee  infor 
the  progress  of  the  audit  and  t( 
the  process: 

(i)  Entrance  conference.  At  t 
of  the  fieldwork,  Conunission  e 
hold  an  entrance  conference,  a 
the  candidate's  representative! 
advised  of  the  purpose  of  the  a 
the  general  procedures  to  be  fo 
Future  requirements  of  the  can 
and  his  or  her  authorized  comr 
such  as  possible  repayments  tc 
United  States  Treasury,  will  ali 
discussed.  Committee  represen 
shall  provide  information  and  i 
necessary  to  conduct  the  audit, 
Commission  staff  will  be  availt 
answer  committee  questions. 

(ii)  Review  of  records.  Durinj 
fieldwork.  Commission  staff  wi 
committee  records  and  may  coi 
interviews  of  committee  persor 
Commission  staff  will  be  availt 
explain  aspects  of  the  audit  an( 
examination  as  it  progresses.  A 
meetings  between  Commission 
committee  personnel  may  be  he 
time  to  time  during  the  fieldwoi 
discuss  possible  audit  findings 
resolve  issues  arising  during  th( 
of  the  audit. 

(iii)  Exit  conference.  At  the  a 
of  the  fieldwork,  Commission  si 
hold  an  exit  conference  to  disa 
committee  representatives  the  t 
preliminary  findings  and 
recommendations  which  the 
Commission  staff  anticipates  th 
present  to  the  Commission  for  a 
Commission  staff  will  advise  cc 
representatives  at  this  conferen 
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authorized  committee  at  least  two 
weeks,  notice  of  the  Commission's 
intention  to  commence  fieldwork  on  the 
audit  and  examination.  The  fieldwork 
shall  be  conducted  at  a  site  provided  by 
the  committee.  During  or  after  audit 
fieldwork,  the  Commission  may  request 
additional  or  updated  computerized 
information  which  expands  the  coverage 
dates  of  computerized  information 
previously  provided,  and  which  may  be 
used  for  purposes  including,  but  not 
limited  to.  updating  a  statement  of  net 
outstanding  qualified  campaign 
expenses.  During  or  after  audit 
fieldwork.  the  Commission  may  also 
request  additional  computerized 
information  which  was  created  by  or 
becomes  available  to  the  committee  that 
is  of  assistance  in  the  Conunission's 
audit.  The  committee  shall  produce  the 
additional  or  updated  computerized 
information  no  later  than  15  calendar 
days  after  service  of  the  Commission's 
request. 

(i)  Office  space  and  records.  On  the 
date  scheduled  for  the  commencement 
of  fieldwork,  the  candidate  or  his  or  her 
authorized  committee(8)  shall  provide 
Commission  staff  with  office  space  and 
committee  records  in  accordance  with 
the  candidate  and  committee  agreement 
under  11  CFR  9003.1(b)(6). 

(ii)  Availability  of  committee 
personnel  On  the  date  scheduled  for  the 
commencement  of  fieldwork,  the 
candidate  or  his  or  her  authorized 
committee(8)  shall  have  committee 
personnel  present  at  the  site  of  the 
fieldwork.  Such  personnel  shall  be 
familiar  with  the  committee's  records 
and  operation  and  shall  be  available  to 
Commission  staff  to  answer  questions 
and  to  aid  in  locating  records. 

(iii)  Failure  to  provide  staff,  records  or 
office  space.  If  the  candidate  or  his  or 
her  authorized  committee{s)  fail  to 
provide  adequate  office  space, 
personnel  or  committee  records,  the 
Commission  may  seek  judicial 
intervention  under  2  U.S.C.  437d  or  26 
U.S.C.  9010(c)  to  enforce  the  candidate 
and  committee  agreement  made  under 
11  CFR  9003.1(b).  Before  seeking  judicial 
intervention,  the  Commission  will  notify 
the  candidate  of  his  or  her  failure  to 
comply  with  the  agreement  and  will 
recommend  corrective  action  to  bring 
the  candidate  into  compliance.  Upon 
receipt  of  the  Commission's  notification, 
the  candidate  will  have  ten  (10) 
calendar  days  in  which  to  take  the 
corrective  action  indicated  or  to 
otherwise  demonstrate  to  the 
Commission  in  writing  that  he  or  she  is 
complying  with  the  candidate  and 
committee  agreements. 


(iv)  If,  in  the  course  of  the  audit 
process,  a  dispute  arises  over  the 
documentation  sought  or  other 
requirements  of  the  candidate 
agreement,  the  candidate  may  seek 
review  by  the  Commission  of  the  issues 
raised.  To  seek  review,  the  candidate 
shall  submit  a  written  statement  within 
10  days  after  the  disputed  Commission 
staff  request  is  made,  describing  the 
dispute  and  indicating  the  candidate's 
proposed  altemative(s]. 

(v)  If  the  candidate  or  his  or  her 
authorized  committee  fails  to  produce 
particular  records,  materials,  evidence 
or  other  information  requested  by  the 
Commission,  the  Commission  may  issue 
an  order  pursuant  to  2  U.S.C.  437d(a)(l) 
or  a  subpoena  or  subpoena  duces  tecum 
pursuant  to  2  U.S.C.  437d(a)(3).  The 
procedures  set  forth  in  11  CFR  111.11 
through  111.15.  as  appropriate,  shall 
apply  to  the  production  of  such  records, 
materials,  evidence  or  other  information 
as  specified  in  the  order,  subpoena  or 
subpoena  duces  tecum. 

(2)  Fieldwork  will  include  the 
following  steps  designed  to  keep  the 
candidate  and  committee  informed  as  to 
the  progress  of  the  audit  and  to  expedite 
the  process: 

(i)  Entrance  conference.  At  the  outset 
of  the  fieldwork.  Conunission  staff  will 
hold  an  entrance  conference,  at  which 
the  candidate's  representatives  will  be 
advised  of  the  purpose  of  the  audit  and 
the  general  procedures  to  be  followed. 
Future  requirements  of  the  candidate 
and  his  or  her  authorized  committee, 
such  as  possible  repayments  to  the 
United  States  Treasury,  will  also  be 
discussed.  Committee  representatives 
shall  provide  information  and  records 
necessary  to  conduct  the  audit,  and 
Commission  staff  will  be  available  to 
answer  committee  questions. 

(ii)  Review  of  records.  During  the 
fieldwork.  Commission  staff  will  review 
committee  records  and  may  conduct 
interviews  of  committee  personnel. 
Commission  staff  will  be  available  to 
explain  aspects  of  the  audit  and 
examination  as  it  progresses.  Additional 
meetings  between  Commission  staff  and 
committee  personnel  may  be  held  from 
time  to  time  during  the  fieldwork  to 
discuss  possible  audit  findings  and  to 
resolve  issues  arising  during  the  course 
of  the  audit. 

(iii)  Exit  conference.  At  the  conclusion 
of  the  fieldwork.  Commission  staff  will 
hold  an  exit  conference  to  discuss  with 
committee  representatives  the  staffs 
preliminary  findings  and 
recommendations  which  the 
Commission  staff  anticipates  that  it  may 
present  to  the  Commission  for  approval. 
Commission  staff  will  advise  committee 
representatives  at  this  conference  of  the 


projected  timetable  regarding  the 
issuance  of  an  audit  report,  the 
committee's  opportunity  to  respond 
thereto,  and  the  Commission's  initial 
and  final  repayment  determinations 
under  11  CFR  9007.2. 

(3)  Comn^ission  staff  may  conduct 
additional  fieldwork  after  the 
completion  of  the  fieldwork  conducted 
pursuant  to  11  CFR  9007.1(b)  (1)  and  (2). 
Factors  that  may  necessitate  such 
follow-up  fieldwork  include,  but  are  not 
limited  to.  the  following: 

(i)  Committee  response  to  audit 
findings; 

(ii)  Financial  activity  of  the  conunittee 
subsequent  to  the  fieldwork  conducted 
pursuant  to  11  CFR  9007.1(b)(1); 

(iii)  Committee  responses  to 
Commission  repayment  determinations 
made  under  11  CFR  9007.2. 

(4)  The  Commission  will  notify  the 
candidate  and  his  or  her  authorized 
committee  if  follow-up  fieldwork  is 
necessary.  The  provisions  of  11  CFR 
9007.1(b)  (1)  and  (2)  will  apply  to  any 
additional  fieldwork  conducted. 

(c)  Preparation  of  interim  audit  report. 
(1)  After  the  completion  of  the  fieldwork 
conducted  pursuant  to  11  CFR 
9007.1(b)(1),  the  Commission  will  issue 
an  interim  audit  report  to  the  candidate 
and  his  or  her  authorized  committee. 
The  interim  audit  report  may  contain 
Commission  findings  and 
recommendations  regarding  one  or  more 
of  the  following  areas: 

(i)  An  evaluation  of  procedures  and 
systems  employed  by  the  candidate  and 
committee  to  comply  with  applicable 
provisions  of  the  Federal  Election 
Campaign  Act,  Presidential  Election 
Campaign  Fund  Act  and  Commission 
regulations; 

(ii)  Accuracy  of  statements  and 
reports  filed  with  the  Commission  by  the 
candidate  and  committee; 

(iii)  Compliance  of  the  candidate  and 
committee  with  applicable  statutory  and 
regulatory  provisions  in  those  Instances 
where  the  Commission  has  not 
instituted  any  enforcement  action  on  the 
matter(s)  under  the  provisions  of  2 
U.S.C.  437g  and  11  CFR  part  111;  and 

(iv)  Preliminary  calculations  regarding 
future  repayments  to  the  United  States 
Treasury. 

(2)  The  candidate  and  his  or  her 
authorized  committee  will  have  an 
opportimity  to  submit  in  writing  within 
30  calendar  days  of  service  of  the 
interim  report,  legal  and  factual 
materials  disputing  or  commenting  on 
the  contents  of  the  interim  report.  Such 
materials  may  be  submitted  by  counsel 
if  the  candidate  so  desires. 

(3)  The  Commission  will  consider  any 
written  legal  and  factual  materials 
submitted  by  the  candidate  or  his  or  her 


authorized  committee  in  accordance 
with  11  CFR  9007.1(c)(2)  before 
approving  and  issuing  an  audit  report  to 
be  released  to  the  public.  The  contents 
of  the  publicly  released  audit  report  may 
differ  from  that  of  the  interim  report 
since  the  Commission  will  consider 
timely  submissions  of  legal  and  factual 
materials  by  the  candidate  or  committee 
in  response  to  the  interim  report. 

(d)  Preparation  of  publicly  released 
audit  report.  An  audit  report  prepared 
subsequent  to  an  interim  report  will  be 
publicly  released  pursuant  to  11  CFR 
9007.1(e).  This  report  will  contain 
Commission  findings  and 
recommendations  addressed  in  the 
interim  audit  report  but  may  contain 
adjustments  based  on  the  candidate's 
response  to  the  interim  report.  In 
addition,  this  report  will  contain  an 
initial  repayment  determination  made 
by  the  Commission  pursuant  to  11  CFR 
9007.2(c)(1)  in  lieu  of  the  preliminary 
calculations  set  forth  in  the  interim 
report. 

(e)  Public  release  of  audit  report  (1) 
After  the  candidate  and  committee  have 
had  an  opportunity  to  respond  to  a 
written  interim  report  of  the 
Commission,  the  Commission  will  make 
public  the  audit  report  prepared 
subsequent  to  the  interim  report,  as 
provided  in  11  CFR  9007.1(d). 

(2)  If  the  Commission  determines,  on 
the  basis  of  information  obtained  under 
the  audit  and  examination  process,  that 
certain  matters  warrant  enforcement 
under  2  U.S.C.  437g  and  11  CFR  part  111, 
those  matters  will  not  be  contained  in 
the  publicly  released  report.  In  such 
cases,  the  audit  report  will  indicate  that 
certain  other  matters  have  been  referred 
to  the  Commission's  Office  of  General 
Counsel. 

(3)  The  Commission  will  provide  the 
candidate  and  the  conunittee  with 
copies  of  the  agenda  document 
containing  those  portions  of  the  final 
audit  report  to  be  considered  in  open 
session  24  hours  prior  to  releasing  the 
agenda  document  to  the  public,  "rhe 
Commission  will  also  provide  the 
candidate  and  committee  with  copies  of 
the  final  audit  report  24  hours  before 
releasing  the  report  to  the  public. 

(4)  Addenda  to  the  audit  report  may 
be  issued  fit>m  time  to  time  as 
circumstances  warrant  and  as 
additional  information  becomes 
available.  Such  addenda  may  be  based 
in  part  on  follow-up  fieldwork 
conducted  under  11  CFR  g007.1('b)(3}  and 
will  be  placed  on  the  public  record. 

S  9007  J    Rapaymwttt. 

(a)  General.  (1)  A  candidate  who  has 
received  payments  from  the  Fund  under 
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11  CFR  part  9005  shall  pay  the  United 
States  Treasury  any  amounts  which  the 
Conunission  determines  to  be  repayable 
under  this  section.  In  making  repayment 
determinations  under  this  section,  the 
Commission  may  utilize  information 
obtained  from  audits  and  examinations 
conducted  pursuant  to  11  CFR  9007.1  or 
otherwise  obtained  by  the  Commission 
in  carrying  out  its  responsibilities  under 
this  subchapter. 

(2)  The  Commission  will  notify  the 
candidate  of  any  repayment 
determinations  made  under  this  section 
as  soon  as  possible,  but  not  later  than  3 
years  after  the  close  of  the  expenditure 
report  period.  The  Commission's 
issuance  of  an  interim  audit  report  to  the 
candidate  under  11  CFR  9007.1(c)  will 
constitute  notification  for  purposes  of 
the  3-year  period. 

(3)  Once  the  candidate  receives  notice 
of  the  Commission's  final  repayment 
determination  under  this  section,  the 
candidate  should  give  preference  to  the 
repayment  over  all  other  outstanding 
obligations  of  his  or  her  committee, 
except  for  any  federal  taxes  owed  by 
the  committee. 

(b)  Bases  for  repayment.  The 
Commission  may  determine  that  an 
eligible  candidate  of  a  political  party 
who  has  received  payments  from  the 
Fund  must  repay  the  United  States 
Treasury  under  any  of  the 
circumstances  described  below. 

(1)  Payments  in  excess  of  candidate's 
entitlement  If  the  Commission 
determines  that  any  portion  of  the 
payments  made  to  the  candidate  was  in 
excess  of  the  aggregate  payments  to 
which  such  candidate  was  entitled,  it 
will  80  notify  the  candidate,  and  such 
candidate  shall  pay  to  the  United  States 
Treasury  an  amount  equal  to  such 
portion. 

(2)  Use  of  funds  for  non-qualified 
campaign  expenses,  (i)  If  the 
Commission  determines  that  any 
amount  of  any  payment  to  an  eligible 
candidate  from  the  Fund  was  used  for 
purposes  other  than  those  described  in 
paragraphs  (b)(2)(i)  (A)  through  (C)  of 
this  section,  it  will  notify  the  candidate 
of  the  amount  so  used,  and  such 
candidate  shall  pay  to  the  United  States 
Treasury  an  amount  equal  to  such 
amount. 

(A)  To  defray  qualified  campaign 
expenses; 

(B)  To  repay  loans,  the  proceeds  of 
which  were  used  to  defray  qualified 
campaign  expenses:  and 

(C)  To  restore  funds  (other  than 
contributions  which  were  received  and 
expended  by  minor  or  new  party 
candidates  to  defray  qualified  campaign 
expenses]  which  were  used  to  defray 
qualified  campaign  expenses. 


(ii)  Examples  of  Commission 
repayment  determinations  under  11  CFR 
9007.2(b)(2)  include,  but  are  not  limited 
to  the  following: 

(A)  Determinations  that  a  candidate,  a 
candidate's  authorized  committee(3)  or 
agent(8]  have  incurred  expenses  in 
excess  of  the  aggregate  payments  to 
which  an  eligible  major  party  candidate 
is  entitled: 

(B)  Determinations  that  amounts  spent 
by  a  candidate,  a  candidate's  authorized 
committee(s)  or  agent(8)  from  the  Fund 
were  not  documented  in  accordance 
with  11  CFR  9003.5: 

(C)  Determinations  that  any  portion  of 
the  payments  made  to  a  candidate  from 
the  Fund  was  expended  in  violation  of 
State  or  Federal  law:  and 

(D)  Determinations  that  any  portion  of 
the  payments  made  to  a  candidate  from 
the  Fund  was  used  to  defray  expenses 
resulting  from  a  violation  of  State  or 
Federal  law,  such  as  the  payment  of 
fines  or  penalties. 

(iii)  In  the  case  of  a  candidate  who 
has  received  contributions  pursuant  to 
11  CFR  9003.3  (b)  or  (c),  the  amount  of 
any  repayment  sought  under  this  section 
shall  bear  the  same  ratio  to  the  total 
amount  determined  to  have  been  used 
for  non-qualified  campaign  expenses  as 
the  amount  of  payments  certified  to  the 
candidate  from  the  Fund  bears  to  the 
total  deposits,  as  of  December  31  of  the 
Presidential  election  year.  For  purposes 
of  this  section,  total  deposits  means  all 
deposits  to  all  candidate  accounts  minus 
transfers  between  accounts,  refunds, 
rebates,  reimbursements,  checks 
returned  for  insufficient  funds,  proceeds 
of  loans  and  other  similar  amounts. 

(3)  Surplus.  If  the  Commission 
determines  that  a  portion  of  payments 
from  the  Fund  remains  unspent  after  all 
qualified  campaign  expenses  have  been 
paid,  it  shall  so  notify  the  candidate, 
and  such  candidate  shall  pay  the  United 
States  Treasury  that  portion  of  surplus 
funds. 

(4)  Income  on  investment  of  payments 
from  the  Fund.  If  the  Commission 
determines  that  a  candidate  received 
any  income  as  a  result  of  investment  or 
other  use  of  payments  from  the  Fund 
pursuant  to  11  CFR  9004.5,  it  shall  so 
notify  the  candidate  and  such  candidate 
shall  pay  to  the  United  States  Treasury 
an  amount  equal  to  the  amount 
determined  to  be  income,  less  any 
Federal.  State  or  local  taxes  on  such 
income. 

(5)  Unlawful  acceptance  of 
contributions  by  an  eligible  candidate  of 
a  major  party.  If  the  Commission 
determines  that  an  eligible  candidate  of 
a  major  party,  the  candidate's 
authorized  coinmittee(8)  or  agent(8) 
accepted  contributions  to  defray 


qualified  campaign  expenses  (other  than 
contributions  to  make  up  deficiencies  in 
payments  from  the  Fund,  or  to  defray 
expenses  incurred  for  legal  and 
accounting  services  in  accordance  with 
11  CFR  9003.3(a)),  it  shall  notify  the 
candidate  of  the  amount  of  contributions 
so  accepted,  and  the  candidate  shall  pay 
to  the  United  States  Treasury  an  amount 
equal  to  such  amount. 
'  (c)  Repayment  determination 
procedures.  The  Commission  repayment 
determination  will  be  made  in 
accordance  with  the  procedures  set 
forth  at  11  CFR  9007.2  (c)(1)  through 
(c)(4). 

(1)  Initial  determination.  The 
Commission  will  provide  the  candidate 
with  a  written  notice  of  its  initial 
repayment  determination(8).  This  notice 
will  be  included  in  the  Commission's 
publicly-released  audit  report  pursuant 
to  11  CFR  9007.1(d)  and  will  set  forth  the 
legal  and  factual  reasons  for  such 
determination(s).  Such  notice  will  also 
advise  the  candidate  of  the  evidence 
upon  which  any  such  determination  is 
based.  If  the  candidate  does  not  dispute 
an  initial  repayment  determination'of 
the  Commission  within  30  calendar  days 
after  service  of  the  notice,  such  initial 
determination  will  be  considered  a  final 
determination  of  the  Commission. 

(2)  Submission  of  written  materials.  If 
the  candidate  disputes  the  Commission's 
initial  repayment  determination(s),  he  or 
she  shall  have  an  opportunity  to  submit 
in  writing,  within  30  calendar  days  after 
service  of  the  Commission's  notice,  legal 
and  factual  materials  to  demonstrate 
that  no  repayment,  or  a  lesser 
repayment,  is  required.  The  Commission 
will  consider  any  written  legal  and 
factual  materials  submitted  by  the 
candidate  within  this  30  day  period  in 
making  its  final  repayment 
determination(s).  Such  materials  may  be 
submitted  by  counsel  if  the  candidate  so 
desires. 

(3)  Oral  presentation.  A  candidate 
who  has  submitted  written  materials 
under  11  CFR  9007.2(c)(2)  may  request 
that  the  Commission  provide  such 
candidate  with  an  opportunity  to 
address  the  Commission  in  open 
session.  If  the  Commission  decides  by 
an  affirmative  vote  of  four  (4)  of  its 
members  to  grant  the  candidate's 
request,  it  will  inform  the  candidate  of 
the  date  and  time  set  for  the  oral 
presentation.  At  the  date  and  time  set 
by  the  Commission,  the  candidate  or 
candidate's  designated  representative 
will  be  allotted  an  amount  of  time  in 
which  to  make  an  oral  presentation  to 
the  Conunission  based  upon  the  legal 
and  factual  materials  submitted  under 
11  CFR  g007.2(c)(2].  The  candidate  or 


representative  will  also  ha\ 
opportunity  to  answer  any  i 
from  individual  members  ol 
Commission. 

(4)  Final  determination.  I 
final  repayment  determinat 
Commission  will  consider  £ 
submission  made  under  11  < 
9007.2(c)(2)  and  any  oral  pr 
made  under  11  CFR  9007.2(i 
determination  that  a  candic 
repay  a  certain  amount  will 
accompanied  by  a  written  { 
reasons  for  the  Commissioi 
This  statement  will  explain 
underlying  the  Commission 
determination  and  will  sum 
results  of  any  investigation 
the  determination  is  based. 

(d)  Repayment  period.  (1 
calendar  days  of  service  of 
the  Commission's  initial  re| 
detennination(s),  the  candi 
repay  to  the  United  States  ' 
amounts  which  the  Commii 
determined  to  be  repayable 
application  by  the  candidal 
Commission  may  grant  an  i 
up  to  90  calendar  days  in  w 
repayment 

(2)  If  the  candidate  subm 
materials  under  11  CFR  90C 
disputing  the  Commission's 
repayment  determination(s 
repayment  will  be  suspend 
Commission  makes  its  fina 
determination(s).  Within  3{ 
days  after  service  of  the  no 
Commission's  final  repaym 
determination(s).  the  candi 
repay  to  the  United  States ' 
amounts  which  the  Commii 
determined  to  be  repayable 
application  by  the  Candida 
Commission  may  grant  an  i 
up  to  90  calendar  days  in  v) 
repayment. 

(e)  Computation  of  time. 
periods  established  by  this 
be  computed  in  accordance 
111.2. 

(f)  Additional  repayment 
this  section  will  prevent  thi 
from  making  additional  rep 
determinations  on  one  or  n 
bases  set  forth  at  11  CFR  » 
it  has  made  a  final  determi 
such  basis.  The  Commissio 
additional  repayment  detei 
where  there  exist  facts  not 
basis  for  a  previous  final  d 
Any  such  additional  repay 
determination  will  be  mad( 
accordance  with  the  provic 
section. 

(g)  Newly-discovered  asi 
any  initial  or  final  repayme 
determination  made  under 
a  candidate  or  his  or  her  ai 
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qualified  campaign  expenses  (other  than 
contributions  to  make  up  deficiencies  in 
payments  from  the  Fund,  or  to  defray 
expenses  incurred  for  legal  and 
accounting  services  in  accordance  with 
11  CFR  9003.3(a)).  it  shall  notify  the 
candidate  of  the  amount  of  contributions 
so  accepted,  and  the  candidate  shall  pay 
to  the  United  States  Treasury  an  amount 
equal  to  such  amount. 
'  (c)  Repayment  determination 
procedures.  The  Commission  repayment 
determination  will  be  made  in 
accordance  with  the  procedures  set 
forth  at  11  CFR  9007.2  (c)(1)  through 
(c)(4). 

(1)  Initio]  determination.  The 
Commission  will  provide  the  candidate 
with  a  written  notice  of  its  initial 
repayment  determination(8).  This  notice 
will  be  Included  in  the  Commission's 
publicly-released  audit  report  pursuant 
to  11  CFR  9007.1(d)  and  will  set  forth  the 
legal  and  factual  reasons  for  such 
determination(s).  Such  notice  will  also 
advise  the  candidate  of  the  evidence 
upon  which  any  such  determination  is 
based.  If  the  candidate  does  not  dispute 
an  initial  repayment  determination  of 
the  Commission  within  30  calendar  days 
after  service  of  the  notice,  such  initial 
determination  will  be  considered  a  final 
determination  of  the  Commission. 

(2)  Submission  of  written  materials.  If 
the  candidate  disputes  the  Commission's 
initial  repayment  determination(s),  he  or 
she  shall  have  an  opportunity  to  submit 
in  writing,  within  30  calendar  days  after 
service  of  the  Commission's  notice,  legal 
and  factual  materials  to  demonstrate 
that  no  repayment,  or  a  lesser 
repayment,  is  required.  The  Commission 
will  consider  any  written  legal  and 
factual  materials  submitted  by  the 
candidate  within  this  30  day  period  in 
making  its  final  repayment 
determinafion(s).  Such  materials  may  be 
submitted  by  counsel  if  the  candidate  so 
desires. 

(3)  Oral  presentation.  A  candidate 
who  has  submitted  written  materials 
under  11  CFR  9007.2(c)(2)  may  request 
that  the  Commission  provide  such 
candidate  with  an  opportunity  to 
address  the  Commission  in  open 
session.  If  the  Commission  decides  by 
an  affirmative  vote  of  four  (4)  of  its 
members  to  grant  the  candidate's 
request,  it  wUl  inform  the  candidate  of 
the  date  and  time  set  for  the  oral 
presentation.  At  the  date  and  time  set 
by  the  Commission,  the  candidate  or 
candidate's  designated  representative 
will  be  allotted  an  amount  of  time  in 
which  to  make  an  oral  presentation  to 
the  Commission  based  upon  the  legal 
and  factual  materials  submitted  under 
11  CFR  9007.2(c)(2).  The  candidate  or 


representative  will  also  have  the 
opportunity  to  answer  any  questions 
from  Individual  members  of  the 
Commission. 

(4)  Final  determination.  In  making  its 
final  repayment  determination(s).  the 
Commission  will  consider  any 
submission  made  under  11  CFR 
9007.2(c)(2)  and  any  oral  presentation 
made  under  11  CFR  9007.2(c)(3).  A  final 
determination  that  a  candidate  must 
repay  a  certain  amount  will  be 
accompanied  by  a  written  statement  of 
reasons  for  the  Commission's  actions. 
This  statement  will  explain  the  reasons 
underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  upon  which 
the  determination  is  based. 

(d)  Repayment  period.  (1)  Within  90 
calendar  days  of  service  of  the  notice  of 
the  Commission's  initial  repayment 
determination(s),  the  candidate  shall 
repay  to  the  United  States  Treasury 
amounts  which  the  Commission  has 
determined  to  be  repayable.  Upon 
application  by  the  candidate,  the 
Commission  may  grant  an  extension  of 
up  to  90  calendar  days  in  which  to  make 
repayment 

(2)  If  the  candidate  submits  written 
materials  under  11  CFR  9007.2(c)(2) 
disputing  the  Commission's  initial 
repayment  determination(s).  the  time  for 
repayment  will  be  suspended  until  the 
Commission  makes  its  final  repayment 
determination(s).  Within  30  calendar 
days  after  service  of  the  notice  of  the 
Commission's  final  repayment 
determination(s).  the  candidate  shall 
repay  to  the  United  States  Treasury 
amounts  which  the  Commission  has 
determined  to  be  repayable.  Upon 
application  by  the  candidate,  the 
Commission  may  grant  an  extension  of 
up  to  90  calendar  days  in  which  to  make 
repayment. 

(e)  Computation  of  time.  The  time 
periods  established  by  this  section  shall 
be  computed  In  accordance  with  11  CFR 
111.2. 

(f)  Additional  repayments.  Nothing  in 
this  section  will  prevent  the  Commission 
from  making  additional  repayment 
determinations  on  one  or  more  of  the 
bases  set  forth  at  11  CFR  9007.2(b)  after 
it  has  made  a  final  determination  on  any 
such  basis.  The  Commission  may  make 
additional  repayment  determinations 
where  there  exist  facts  not  used  as  the 
basis  for  a  previous  final  determination. 
Any  such  additional  repayment 
determination  will  be  made  in 
accordance  with  the  provisions  of  this 
section. 

(g)  Newly-discovered  assets.  If.  after 
any  initial  or  final  repayment 
determination  made  under  this  section, 
a  candidate  or  his  or  her  authorized 


committee(s)  receives  or  becomes  aware 
of  assets  not  previously  included  in  any 
statement  of  net  outstanding  qualified 
campaign  expenses  submitted  pursuant 
to  11  CFR  9004.9,  the  candidate  or  his  or 
her  authorized  committee(s)  shall 
promptly  notify  the  Commission  of  such 
newly-discovered  assets.  Newly- 
discovered  assets  may  include  refunds, 
rebates,  late-arriving  receivables,  and 
actual  receipts  for  capital  assets  in 
excess  of  the  value  specified  in  any 
previously-submitted  statement  of  net 
outstanding  qualified  campaign 
expenses.  Newly-discovered  assets  may 
serve  as  a  basis  for  additional 
repayment  determinations  under  11  CFR 
9007.2(f). 

(h)  Limit  on  repayment.  No  repayment 
shall  be  required  from  the  eligible 
candidates  of  a  political  party  under  11 
CFR  9007.2  to  the  extent  that  such 
repayment,  when  added  to  other 
repayments  required  from  such 
candidates  under  11  CFR  9007.2. 
exceeds  the  amount  of  payments 
received  by  such  candidates  under  11 
CFR  9005.2. 

(i)  Petitions  for  rehearing:  stays 
pending  appeal.  The  candidate  may  file 
a  petition  for  rehearing  of  a  final 
repayment  determination  in  accordance 
with  11  CFR  9007.5(a).  The  candidate 
may  request  a  stay  of  a  final  repayment 
determination  in  accordance  with  11 
CFR  9007.5(c)  pending  the  candidate's 
appeal  of  that  repayment  determination. 

S  9007.3    Extensions  of  time. 

(a)  It  is  the  policy  of  the  Commission 
that  extensions  of  time  under  11  CFR 
part  9007  will  not  be  routinely  granted. 

(b)  Whenever  a  candidate  has  a  right 
or  is  required  to  take  action  within  a 
period  of  time  prescribed  by  11  CFR  part 
9007  or  by  notice  given  thereunder,  the 
candidate  may  apply  in  writing  to  the 
Commission  for  an  extension  of  time  in 
which  to  exercise  such  right  or  take  such 
action.  The  candidate  shall  demonstrate 
in  the  application  for  extension  that 
good  cause  exists  for  his  or  her  request. 

(c)  An  application  for  extension  of 
time  shall  be  made  at  least  7  calendar 
days  prior  to  the  expiration  of  the  time 
period  for  which  the  extension  is  sought. 
The  Commission  may.  upon  a  showing 
of  good  cause,  grant  an  extension  of 
time  to  a  candidate  who  has  applied  for 
such  extension  in  a  timely  manner.  The 
length  of  time  of  any  extension  granted 
hereunder  shall  be  decided  by  the 
Commission  and  may  be  less  than  the 
amount  of  time  sought  by  the  candidate 
in  his  or  her  application. 

(d)  If  a  candidate  fails  to  seek  an 
extension  of  time,  exercise  a  right  or 
take  a  required  action  prior  to  the 
expiration  of  a  time  period  prescribed 


by  11  CFR  part  9007.  the  Commission 
may,  on  the  candidate's  showing  of 
excusable  neglect: 

(1)  Permit  such  candidate  to  exercise 
his  or  her  right(s).  or  take  such  required 
action(8)  after  the  expiration  of  the 
prescribed  time  period;  and 

(2)  Take  into  consideration  any 
information  obtained  in  connection  with 
the  exercise  of  any  such  right  or  taking 
of  any  such  action  before  making 
decisions  or  determinations  under  11 
CFR  part  9007. 

S  9007.4    Additional  audits. 

In  accordance  with  11  CFR  104.16(c). 
the  Commission,  pursuant  to  11  CFR 
111.10.  may  upon  affirmative  vote  of  four 
members  conduct  an  audit  and  field 
investigation  of  any  committee  in  any 
case  in  which  the  Commission  finds 
reason  to  believe  that  a  violation  of  a 
statute  or  regulation  over  which  the 
Commission  has  jurisdiction  has 
occurred  or  is  about  to  occur. 

§  9007.5    Petitions  for  rehearing;  stays  of 
repayment  determinations. 

[a]  Petitions  for  rehearing.  (1) 
Following  the  Commission's  final 
repayment  determination  or  a  final 
determination  that  a  candidate  is  not 
entitled  to  all  or  a  portion  of  post 
election  funding  under  11  CFR  9004.9(f), 
the  candidate  may  file  a  petition  for 
rehearing  setting  forth  the  relief  desired 
and  the  legal  and  factual  basis  in 
support.  To  be  considered  by  the 
Commission,  petitions  for  rehearing 
must: 

(i)  Be  filed  within  20  calendar  days 
following  service  of  the  Commission's 
final  determination; 

(ii)  Raise  new  questions  of  law  or  fact 
that  would  materially  alter  the 
Commission's  final  determination;  and 

(iii)  Set  forth  clear  and  convincing 
grounds  why  such  questions  were  not 
and  could  not  have  been  presented 
during  the  earlier  determination  process. 

(2)  If  a  candidate  files  a  timely 
petition  under  this  section  challenging  a 
Commission  final  repayment 
determination,  the  time  for  repayment 
will  be  suspended  until  the  Commission 
serves  notice  on  the  candidate  of  its 
determination  on  the  petition.  The  time 
periods  for  making  repayment  under  11 
CFR  9007.2(d)(2)  shall  apply  to  any 
amounts  determined  to  be  repayable 
following  the  Commission's 
consideration  of  a  petition  for  rehearing 
under  this  section. 

(b)  Effect  of  failure  to  raise  issues. 
The  candidate's  failure  to  raise  an 
argument  in  a  timely  fashion  during  the 
initial  determination  process  or  in  a 
petition  for  rehearing  under  this  section, 
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as  appropriate,  shall  be  deemed  a 
waiver  of  the  candidate's  right  to 
present  such  arguments  in  any  future 
stage  of  proceedings  including  any 
petition  for  review  filed  under  26  U.S.C. 
9011(a).  An  issue  is  not  timely  raised  in 
a  petition  for  rehearing  if  it  could  have 
been  raised  earlier  in  response  to  the 
Commission's  initial  determination. 

(c)  Stay  of  repayment  determination 
pending  appeal.  (l)(i)  The  candidate 
may  apply  to  the  Commission  for  a  stay 
of  all  or  a  portion  of  the  amount 
determined  to  be  repayable  under  this 
section  or  under  11  CFR  9007.2  pending 
the  candidate's  appeal  of  that 
repayment  determination  pursuant  to  26 
U.S.C.  9011fa).  The  repayment  amount 
requested  to  be  stayed  shall  not  exceed 
the  amount  at  issue  on  appeal. 

(ii)  A  request  for  a  stay  shall  be  made 
in  writing  and  shall  be  filed  within  30 
calendar  days  after  service  of  the 
Commission's  decision  on  a  petition  for 
rehearing  under  paragraph  (a)  of  this 
section  or,  if  no  petition  for  rehearing  is 
filed,  within  30  calendar  days  after 
service  of  the  Commission's  final 
repayment  determination  under  11  CFR 
9007.2(c)(4). 

(2)  The  Commission's  approval  of  a 
stay  request  will  be  conditioned  upon 
the  candidate's  presentation  of  evidence 
in  the  ctay  request  that  he  or  she: 

(i)  Has  placed  the  entire  amount  at 
issue  in  a  separate  interest-bearing 
account  pending  the  outcome  of  the 
appeal  and  that  withdrawals  from  the 
account  may  only  be  made  with  the  joint 
signatures  of  the  candidate  or  his  or  her 
agent  and  a  Commission  representative; 
or 

(ii)  Has  posted  a  surety  bond 
guaranteeing  payment  of  the  entire 
amount  at  issue  plus  interest;  or 

(iii)  Has  met  the  following  criteria; 

(A)  He  or  she  will  suffer  irreparable 
injury  in  the  absence  of  a  stay;  and.  if 
so.  that 

(B)  He  or  she  has  made  a  strong 
showing  of  the  hkelihood  of  success  on 
the  merits  of  the  judicial  action. 

(C)  Such  relief  is  consistent  with  the 
public  interest;  and 

(D)  No  other  party  interested  in  the 
proceedings  would  be  substantially 
harmed  by  the  stay. 

(3)  In  determining  whether  the 
candidate  has  made  a  strong  showing  of 
the  likelihood  of  success  on  the  merits 
under  paragraph  (c)(2)(iii)(B)  of  this 
section,  the  Commission  may  consider 
whether  the  issue  on  appeal  presents  a 
novel  or  admittedly  difficult  legal 
question  and  whether  the  equities  of  the 
case  suggest  that  the  status  quo  should 
be  maintained. 

(4)  All  stays  shall  require  the  payment 
of  interest  on  the  amount  at  issue.  The 
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amount  of  interest  due  shall  be 
calculated  from  the  date  30  days  after 
service  of  the  Commission's  final 
repayment  determination  under  11  CFR 
9007.2(c)(4)  and  shall  be  the  greater  of: 

(i)  An  amount  calculated  in 
accordance  with  28  U.S.C.  1961  (a)  and 
(b):  or 

(ii)  The  amount  actually  earned  on  the 
funds  set  aside  under  this  section. 

§  9007.6    Stale-dated  committee  checks. 

If  the  committee  has  checks 
outstanding  to  creditors  or  contributors 
that  have  not  been  cashed,  the 
committee  shall  notify  the  Commission. 
The  committee  shall  inform  the 
Commission  of  its  efforts  to  locate  the 
payees,  if  such  efforts  have  been 
necessary,  and  its  efforts  to  encourage 
the  payees  to  cash  the  outstanding 
checks.  The  committee  shall  also  submit 
a  check  for  the  total  amount  of  such 
outstanding  checks,  payable  to  the 
United  States  Treasury. 

14. 11  CFR  part  9012  is  revised  to  read 
as  follows: 

PART  9012-UNAUTHORIZED 
EXPENDITURES  AND 
CONTRIBUTIONS 

Sec. 

9012.1  Excessive  expenses. 

9012.2  Unauthorized  acceptance  of 
contributions. 

9012.3  Unlawful  use  of  payments  received 
from  the  Fund. 

9012.4  Unlawful  misrepresentations  and 
falsification  of  statements,  records  or 
other  evidence  to  the  Commission; 
refusal  to  furnish  books  and  records. 

9012.5  Kickbacks  and  illegal  payments. 
Authority:  26  U.S.C.  9012.  12. 

S  9012.1    Excessive  expenses. 

(a)  It  shall  be  unlawful  for  an  eligible 
candidate  of  a  political  party  for 
President  and  Vice  President  in  a 
Presidential  election  or  the  candidate's 
authorized  committee(8)  knowingly  and 
willfully  to  incur  quahfied  campaign 
expenses  in  excess  of  the  aggregate 
payments  to  which  the  eligible 
candidates  of  a  major  party  are  entitled 
under  11  CFR  part  9004  with  respect  to 
such  election. 

(b)  It  shall  be  unlawful  for  the 
national  committee  of  a  major  or  minor 
party  knowingly  and  willfully  to  incur 
expenses  with  respect  to  a  presidential 
nominating  convention  in  excess  of  the 
expenditure  limitation  applicable  with 
respect  to  such  committee  under  11  CFR 
part  9008.  unless  the  incurring  of  such 
expenses  is  authorized  by  the 
Commission  under  11  CFR  9008.7(a)(3). 


S  9012.2    Unauthorized  acceptance  of 
contrttMJtions. 

(a)  It  shall  be  unlawful  for  an  eligible 
candidate  of  a  major  party  in  a 
Presidential  election  or  any  of  his  or  her 
authorized  committees  knowingly  and 
willfully  to  accept  any  contribution  to 
defray  qualified  campaign  expenses, 
except  to  the  extent  necessary  to  make 
up  any  deficiency  in  payments  received 
from  the  Fund  due  to  the  application  of 
11  CFR  9005.2(b).  or  to  defray  expenses 
which  would  be  qualified  campaign 
expenses  but  for  11  CFR  9002.11(a)(3). 

(b)  It  shall  be  unlawful  for  an  eligible 
candidate  of  a  political  party  (other  than 
a  major  party)  in  a  Presidential  election 
or  any  of  his  or  her  authorized 
committees  knowingly  and  willfully  to 
accept  and  expend  or  retain 
contributions  to  defray  qualified 
campaign  expenses  in  an  amount  which 
exceeds  the  qualified  campaign 
expenses  incurred  in  that  election  by 
that  eligible  candidate  or  his  or  her 
authorized  committee(8). 

§  901 2.3    Unlawful  use  of  payments 
received  from  the  Fund. 

(a)  It  shall  be  unlawful  for  any  person 
who  receives  any  payment  under  11 
CFR  part  9005.  or  to  whom  any  portion 
of  any  payment  so  received  is 
transferred,  knowingly  and  willfully  to 
use.  or  authorize  the  use  of.  such 
payment  or  any  portion  thereof  for  any 
purpose  other  than — 

(1)  To  defray  the  qualified  campaign 
expenses  with  respect  to  which  such 
payment  was  made;  or 

(2)  To  repay  loans  the  proceeds  of 
which  were  used,  or  otherwise  to  restore 
funds  (other  than  contributions  to  defray 
qualified  campaign  expenses  which 
were  received  and  expended)  which 
were  used,  to  defray  such  qualified 
campaign  expenses. 

(b)  It  shall  be  unlawful  for  the 
national  committee  of  a  major  or  minor 
party  which  receives  any  payment  under 
11  CFR  part  9008  to  use,  or  authorize  the 
use  of.  such  payment  for  any  purpose 
other  than  a  purpose  authorized  by  11 
CFR  9008.6. 

§  90 1 2.4    Unlawful  misrepresentations  and 
falsification  of  statements,  records  or  ottwr 
evidence  to  the  Commission;  refusal  to 
furnish  books  and  records. 

It  shall  be  unlawful  for  any  person 
knowingly  and  willfully— 

(a)  To  furnish  any  false,  fictitious,  or 
fraudulent  evidence,  books  or 
information  to  the  Commission  under  11 
CFR  parts  9001-9008.  or  to  include  in  any 
evidence,  books  or  information  so 
furnished  any  misrepresentation  of  a 
material  fact,  or  to  falsify  or  conceni  any 
evidence,  books  or  information  relevant 


to  a  certification  by  the  Com 
any  examination  and  audit  I 
Commission  under  11  CFR  p 
seq.;  or 

(b)  To  fail  to  furnish  to  the 
Commission  any  records,  bo 
information  requested  by  th< 
Commission  for  purposes  of 
parts  9001  et  seq. 

§9012.^    KMdMCfcs  and  Ulega 

(a)  It  shall  be  unlawful  for 
knowingly  and  willfully  to  g 
accept  any  kickback  or  any 
payment  in  connection  with 
qualified  campaign  expense 
eligible  candidate  or  his  or  h 
authorized  conunittee(8). 

(b)  It  shall  be  unlawful  fot 
national  committee  of  a  maj 
party  knowingly  and  willfull 
accept  any  kickback  or  any 
payment  in  connection  with 
expense  incurred  by  such  cc 
with  respect  to  a  Presidentis 
nominating  convention. 

15. 11  CFR  parts  9031  thro 
revised  to  read  as  follows: 

PART9031~SCOPE 

Sec.  II 

9031.1    Scope. 
Authority:  26  U.S.C.  9031  and 

§9031.1    Scope. 

This  subchapter  governs  ( 
to  and  use  of  funds  certified 
Presidential  Primary  Matchi 
Account  under  26  U.S.C.  903 
definitions,  restrictions,  liab 
obligations  imposed  by  this 
are  in  addition  to  those  imp( 
sections  431-455  of  title  2,  U 
Code,  and  regulations  presc 
thereunder  (11  CFR  part  100 
116).  Unless  expressly  statei 
contrary,  this  subchapter  do 
the  effect  of  any  definitions, 
obligations  and  liabilities  in 
sections  431-455  of  tiUe  2.  U 
Code,  or  regulations  prescril 
thereunder  (11  CFR  parts  10 
116). 

PART  9032— DEFINITIONS 


Sec 

9032.1 

Authorized  committee. 

9032.2 

Candidate. 

9032.3 

Commission. 

9032.4 

Contribution. 

9032.5 
9032.6 
9032.7 
9032.8 

Matching  payment  acc( 
Matching  payment  peri 
Primary  election. 
Political  committee. 

9032.9 

9032.10 

9032.11 

QuaUfled  campaign  ex| 
Secretary. 
Stale. 

Authority:  26  U.S.C  0032  and 
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S  90 1 2.2    Unauthorized  acceptance  of 
contritHJtions. 

(a)  It  shall  be  unlawful  for  an  eligible 
candidate  of  a  major  party  in  a 
Presidential  election  or  any  of  his  or  her 
authorized  committees  knowingly  and 
willfully  to  accept  any  contribution  to 
defray  qualified  campaign  expenses, 
except  to  the  extent  necessary  to  make 
up  any  deficiency  in  payments  received 
from  the  Fund  due  to  the  application  of 
11  CFR  9005.2(b).  or  to  defray  expenses 
which  would  be  qualified  campaign 
expenses  but  for  11  CFR  9002.11(a)(3). 

(b)  It  shall  be  unlawful  for  an  eligible 
candidate  of  a  political  party  (other  than 
a  major  party)  in  a  Presidential  election 
or  any  of  his  or  her  authorized 
committees  knowingly  and  willfully  to 
accept  and  expend  or  retain 
contributions  to  defray  qualified 
campaign  expenses  in  an  amount  which 
exceeds  the  qualified  campaign 
expenses  incurred  in  that  election  by 
that  eligible  candidate  or  his  or  her 
authorized  committee(s). 

9  9012.3    Unlawful  use  of  payments 
received  from  the  Fund. 

(a)  It  shall  be  unlawful  for  any  person 
who  receives  any  payment  under  11 
CFR  part  9005,  or  to  whom  any  portion 
of  any  payment  so  received  is 
transferred,  knowingly  and  willfully  to 
use,  or  authorize  the  use  of,  such 
payment  or  any  portion  thereof  for  any 
purpose  other  than — 

(1)  To  defray  the  qualified  campaign 
expenses  with  respect  to  which  such 
payment  was  made;  or 

(2)  To  repay  loans  the  proceeds  of 
which  were  used,  or  otherwise  to  restore 
funds  (other  than  contributions  to  defray 
qualified  campaign  expenses  which 
were  received  and  expended)  which 
were  used,  to  defray  such  qualified 
campaign  expenses. 

(b)  It  shall  be  unlawful  for  the 
national  committee  of  a  major  or  minor 
party  which  receives  any  payment  under 
11  CFR  part  9008  to  use,  or  authorize  the 
use  of,  such  payment  for  any  purpose 
other  than  a  purpose  authorized  by  11 
CFR  9008.6. 

§  9012.4    Unlawful  misrepresentations  and 
falsification  of  statements,  records  or  other 
evidence  to  the  Commission;  refusal  to 
furnish  books  and  records. 

It  shall  be  unlawful  for  any  person 
knowingly  and  willfully— 

(a)  To  furnish  any  false,  fictitious,  or 
fraudulent  evidence,  books  or 
information  to  the  Commission  under  11 
CFR  parts  9001-9008,  or  to  include  in  any 
evidence,  books  or  information  so 
furnished  any  misrepresentation  of  a 
material  fact,  or  to  falsify  or  conceni  any 
evidence,  books  or  information  relevant 
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to  a  certification  by  the  Commission  or 
any  examination  and  audit  by  the 
Commission  under  11  CFR  parts  9001  et 
seq.:  or 

(b)  To  fail  to  furnish  to  the 
Commission  any  records,  books  or 
information  requested  by  the 
Commission  for  purposes  of  11  CFR 
parts  9001  et  seq. 

§9012.5    KIcidMCks  and  Ulegal  payments. 

(a)  It  shall  be  unlawful  for  any  person 
knowingly  and  willfully  to  give  or 
accept  any  kickback  or  any  illegal 
payment  in  connection  with  any 
qualified  campaign  expenses  of  any 
eligible  candidate  or  his  or  her 
authorized  committee(8). 

(b)  It  shall  be  unlawful  for  the 
national  committee  of  a  major  or  minor 
party  knowingly  and  willfully  to  give  or 
accept  any  kickback  or  any  illegal 
payment  in  connection  with  any 
expense  incurred  by  such  committee 
with  respect  to  a  Presidential 
nominating  convention. 

15. 11  CFR  parts  9031  through  9039  is 
revised  to  read  as  follows: 

PART  9031— SCOPE 

Sec.  II 

9031.1    Scope. 

Authority:  26  U.S.C.  9031  and  9039(b). 
§9031.1    Scope. 

This  subchapter  governs  entitlement 
to  and  use  of  funds  certified  from  the 
Presidential  Primary  Matching  Payment 
Account  under  28  U.S.C.  9031  et  seq.  The 
definitions,  restrictions,  liabilities  and 
obligations  imposed  by  this  subchapter 
are  in  addition  to  those  imposed  by 
sections  431-455  of  title  2,  United  States 
Code,  and  regulations  prescribed 
thereunder  (11  CFR  pari  100  through 
116).  Unless  expressly  stated  to  the 
contrary,  this  subchapter  does  not  alter 
the  effect  of  any  definitions,  restrictions, 
obligations  and  liabilities  imposed  by 
sections  431-455  of  title  2,  United  States 
Code,  or  regulations  prescribed 
thereunder  (11  CFTl  parts  100  through 
116). 

PART  9032— DEFINITIONS 

Sec. 

9032.1  Authorized  committee. 

9032.2  Candidate. 

9032.3  Commission. 

9032.4  Contribution. 

9032.5  Matching  payment  account 

9032.6  Matching  payment  period. 

9032.7  Primary  election. 

9032.8  Political  committee. 

9032.9  Qualifled  campaign  expenses. 

9032.10  Secretary. 

9032.11  State. 

Authority:  26  U.S.C  9032  and  g039(b). 


§  9032.1    Authortnd  committee. 

(a)  Notwithstanding  the  definition  at 
11  CFR  100.5,  authorized  committee 
means  with  respect  to  candidates  (as 
defined  at  11  CFR  9032.2)  seeking  the 
nomination  of  a  political  party  for  the 
office  of  President,  any  political 
committee  that  is  authorized  by  a 
candidate  to  solicit  or  receive 
contributions  or  to  incur  expenditures 
on  behalf  of  the  candidate.  The  term 
authorized  committee  includes  the 
candidate's  principal  campaign 
committee  designated  in  accordance 
with  11  CFR  102.12,  any  political 
committee  authorized  in  writing  by  the 
candidate  in  accordance  with  11  CFR 
102.13,  and  any  political  committee  not 
disavowed  by  the  candidate  in  writing 
pursuant  to  11  CFR  100.3(a)(3). 

(b)  Any  withdrawal  of  an 
authorization  shall  be  in  writing  and 
shall  be  addressed  and  filed  in  the  same 
manner  provided  for  at  11  CFR  102.12  or 
102.13. 

(c)  For  the  purposes  of  this 
subchapter,  references  to  the 
"candidate"  and  his  or  her 
responsibilities  under  this  subchapter 
shall  also  be  deemed  to  refer  to  the 
candidate's  authorized  committee(8). 

(d)  An  expenditure  by  an  authorized 
committee  on  behalf  of  the  candidate 
who  authorized  the  committee  cannot 
qualify  as  an  independent  expenditure. 

(e)  A  delegate  committee,  as  defined 
in  11  CFR  100.5(e)(5),  is  not  an 
authorized  committee  of  a  candidate 
unless  it  also  meets  the  requirements  of 
11  CFR  9032.1(a).  Expenditures  by 
delegate  committees  on  behalf  of  a 
candidate  may  count  against  that 
candidate's  expenditure  limitation  under 
the  circumstances  set  forth  in  11  CFR 
110.14. 

§9032.2    Candidate. 

Candidate  means  an  individual  who 
seeks  nomination  for  election  to  the 
office  of  President  of  the  United  States. 
An  individual  is  considered  to  seek 
nomination  for  election  if  he  or  she — 

(a)  Takes  the  action  necessary  under 
the  law  of  a  State  to  qualify  for  a 
caucus,  convention,  primary  election  or 
run-off  election; 

(b)  Receives  contributions  or  incurs 
qualified  campaign  expenses; 

(c)  Gives  consent  to  any  other  person 
to  receive  contributions  or  to  incur 
qualified  campaign  expenses  on  his  or 
her  behalf;  or 

(d)  Receives  written  notification  from 
the  Commission  that  any  other  person  is 
receiving  contributions  or  making 
expenditures  on  the  individual's  behalf 
and  fails  to  disavow  that  activity  by 
letter  to  the  Commission  within  30 


calendar  days  after  receipt  of 
notification. 

§9032.3    ComntisakML 

Commission  means  the  Federal 
Election  Commission,  999  E  Street  NW., 
Washington,  DC  20463. 

§9032.4    ContrltMitlon. 

For  purposes  of  this  subchapter, 
contribution  has  the  same  meaning 
given  the  term  under  2  U.S.C.  431(8)(A) 
and  11  CFR  100.7,  except  as  provided  at 

11  CFR  9034.4(b)(4). 

§  9032.5    Matching  payment  account 

Matching  payment  account  means  the 
Presidential  Primary  Matching  Payment 
Account  established  by  the  Secretary  of 
the  Treasury  under  26  U.S.C.  9037(a). 

§  9032.6    Matching  payment  period. 

Matching  payment  period  means  the 
period  beginning  January  1  of  the 
calendar  year  in  which  a  Presidential 
general  election  is  held  and  may  not 
exceed  one  of  the  following  dates: 

(a)  For  a  candidate  seeking  the 
nomination  of  a  party  which  nominates 
its  Presidential  candidate  at-a  national 
convention,  the  date  on  which  the  party 
nominates  its  candidate. 

(b)  For  a  candidate  seeking  the 
nomination  of  a  party  which  does  not 
make  its  nomination  at  a  national 
convention,  the  earlier  of — 

(1)  The  date  the  party  nominates  its 
Presidential  candidate,  or 

(2)  The  last  day  of  the  last  national 
convention  held  by  a  major  party  in  the 
calendar  year. 

§9032.7    Primary  election. 

(a)  Primary  election  means  an 
election  held  by  a  State  or  a  political 
party,  including  a  run-o^  election,  or  a 
nominating  convention  or  a  caucus — 

(1)  For  the  selection  of  delegates  to  a 
national  nominating  convention  of  a 
political  pariy; 

(2)  For  the  expression  of  a  preference 
for  the  nomination  of  Presidential 
candidates: 

(3)  For  the  purposes  stated  in  both 
paragraphs  (a)  (1)  and  (2)  of  this  section: 
or 

(4)  To  nominate  a  Presidential 
candidate. 

(b)  If  separate  primary  elections  are 
held  in  a  State  by  the  State  and  a 
political  party,  the  primary  election  for 
the  purposes  of  this  subchapter  will  be 
the  election  held  by  the  political  party. 

§9032.8    Political  committee. 

Political  committee  means  any 
committee,  club,  association, 
organization  or  other  group  of  persons 
(whether  or  not  incorporated)  which 
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accepts  contributions  or  incurs  qualified 
campaign  expenses  for  the  purpose  of 
influencing,  or  attempting  to  influence, 
the  nomination  of  any  individual  for 
election  to  the  office  of  President  of  the 
United  States. 

§  9032.9    Quallfted  campaign  expense. 

(a)  Qualified  campaign  expense 
means  a  purchase,  payment, 
distribution,  loan,  advance,  deposit,  or 
gift  of  money  or  anything  of  value^ 

(11  Incurred  by  or  on  behalf  of  a 
candidate  or  his  or  her  authorized 
committees  from  the  date  the  individual 
becomes  a  candidate  through  the  last 
day  of  the  candidate's  eligibility  as 
determined  under  11  CFR  9033.5; 

(2)  Made  in  connection  with  his  or  her 
campaign  for  nomination;  and 

(3)  Neither  the  incurrence  nor 
payment  of  which  constitutes  a  violation 
of  any  law  of  the  United  States  or  of  any 
law  of  any  State  in  which  the  expense  is 
incurred  or  paid,  or  of  any  regulation 
prescribed  under  such  law  of  the  United 
States  or  of  any  State,  except  that  any 
State  law  which  has  been  preempted  by 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended,  will  not  be 
considered  a  State  law  for  purposes  of 
this  subchapter. 

(b)  An  expenditure  is  made  on  behalf 
of  a  candidate,  including  a  Vice 
Presidential  candidate,  if  it  is  made  by — 

(1)  An  authorized  committee  or  any 
other  agent  of  the  candidate  for 
purposes  of  making  an  expenditure; 

(2)  Any  person  authorized  or 
requested  by  the  candidate,  an 
authorized  committee  of  the  candidate, 
or  an  agent  of  the  candidate  to  make  the 
expenditure;  or 

(3)  A  committee  which  has  been 
requested  by  the  candidate,  by  an 
authorized  committee  of  the  candidate, 
or  by  an  agent  of  the  candidate  to  make 
the  expenditure,  even  though  such 
committee  is  not  authorized  in  writing. 

(c)  Expenditures  incurred  either 
before  the  date  an  individual  becomes  a 
candidate  or  after  the  last  day  of  a 
candidate's  eligibility  will  be  considered 
qualified  campaign  expenses  if  they 
meet  the  provisions  of  11  CFR  9034.4(a). 
Expenditures  described  under  11  CFR 
9G34.4(b)  will  not  be  considered 
qualified  campaign  expenses.     • 

§9032.10    Secretary. 

For  purposes  of  this  subchapter. 
Secretary  means  the  Secretary  of  the 
Treasury. 

§9032.11    State. 

State  means  each  State  of  the  United 
States.  Puerto  Rico,  the  Canal  Zone,  the 
Virgin  Islands,  the  District  of  Columbia, 
and  Guam. 


PART  9033— ELIGIBILITY  FOR 
PAYMENTS 

9033.1  Candidate  and  committee 
agreements. 

9033.2  Candidate  and  committee 
certifications;  threshold  submission. 

9033.3  Expenditure  limitation  certification. 

9033.4  Matching  payment  eligibility 
threshold  requirements. 

9033.5  Determination  of  ineligibility  date. 

9033.6  Determination  of  inactive  candidacy. 

9033.7  Determination  of  active  candidacy. 

9033.8  Reestablishment  of  eligibility. 

9033.9  Failure  to  comply  with  disclosure 
requirements  or  expenditure  limitations. 

9033.10  Procedures  for  initial  and  final 
determinations. 

9033.11  Documentation  of  disbursements. 

9033.12  Production  of  computerized 
information. 

Authority:  26  U.S.C.  9033  and  9039(b} 

S  9033. 1    Candidate  and  commme* 
agreement*. 

(a)  General.  (1)  A  candidate  seeking 
to  become  eligible  to  receive 
Presidential  primary  matching  fund 
payments  shall  agree  in  a  letter  signed 
by  the  candidate  to  the  Commission  that 
the  candidate  and  the  candidate's 
authorized  conunittee(s)  will  comply 
with  the  conditions  set  forth  in  11  CFR 
9033.1(b).  The  candidate  may  submit  the 
letter  containing  the  agreements 
required  by  this  section  at  any  time  after 
January  1  of  the  year  immediately 
preceding  the  Presidential  election  year. 

(2)  The  Commission  will  not  consider 
a  candidate's  threshold  submission  until 
the  candidate  has  submitted  a  candidate 
agreement  that  meets  the  requirements 
of  this  section. 

(b)  Conditions.  The  candidate  shall 
agree  that: 

(1)  The  candidate  has  the  burden  of 
proving  that  disbursements  by  the 
candidate  or  any  authorized 
committee(s)  or  agents  thereof  are 
qualified  campaign  expenses  as  defined 
at  11  CFR  9032.9. 

(2)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  comply 
with  the  documentation  requirements 
set  forth  in  11  CFR  9033.11. 

(3)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  provide  an 
explanation,  in  addition  to  complying 
with  the  documentation  requirements,  of 
the  connection  between  any 
disbursements  made  by  the  candidate  or 
authorized  committee(s)  of  the 
candidate  and  the  campaign  if  requested 
by  the  Commission. 

(4)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  keep  and 
furnish  to  the  Commission  all 
documentation  for  matching  fund 
submissions,  any  books,  records 
(including  bank  records  for  all 


accounts),  and  supporting 
documentation  and  other  information 
that  the  Commission  may  request. 

(5)  The  candidate  and  the  candidate's 
authorized  committee(8)  will  keep  and 
furnish  to  the  Commission  all 
documentation  relating  to 
disbursements  and  receipts  including 
any  books,  records  (including  bank 
records  for  all  accounts),  all 
documentation  required  by  this  section 
including  those  required  to  be 
maintained  under  11  CFR  9033.11,  and 
other  information  that  the  Commission 
may  request.  If  the  candidate  or  the 
candidate's  authorized  committee 
maintains  or  uses  computerized 
information  containing  any  of  the 
categories  of  data  listed  in  11  CFR 
9033.12(a),  the  committee  will  provide 
computerized  magnetic  media  such  as 
magnetic  tapes  or  magnetic  diskettes, 
containing  the  computerized  information 
at  the  times  specified  in  11  CFR 
9038.1(b)(1)  that  meet  the  requirements 
of  11  CFR  9033.12(b).  Upon  request, 
documentation  explaining  the  computer 
system's  software  capabilities  shall  be 
provided,  and  such  personnel  as  are 
necessary  to  explain  the  operation  of  (he 
computer  system's  software  and  the 
computerized  information  prepared  or 
maintained  by  the  committee  shall  also 
be  made  available. 

(6)  The  candidate  and  the  candidate's 
authorized  committee(8)  will  obtain  and 
furnish  to  the  Commission  upon  request 
all  documentation  relating  to  funds 
received  and  disbursements  made  on 
the  candidate's  behalf  by  other  political 
committees  and  organizations 
associated  with  the  candidate. 

(7)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  permit  an 
audit  and  examination  pursuant  to  11 
CP'R  part  9038  of  all  receipts  and 
disbursements  including  those  made  by 
the  candidate,  all  authorized 
committee(8)  and  any  agent  or  person 
authorized  to  make  expenditures  on 
behalf  of  the  candidate  or  committee(s). 
The  candidate  and  authorized 
committee(s)  shall  facilitate  the  audit  by 
making  available  in  one  central  location, 
office  space,  records  and  such  personnel 
as  are  necessary  to  conduct  the  audit 
and  examination,  and  shall  pay  any 
amounts  required  to  be  repaid  under  11 
CFR  parts  9038  and  9039. 

(8)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  submit  the 
name  and  mailing  address  of  the  person 
who  is  entitled  to  receive  matching  fund 
payments  on  behalf  of  the  candidate 
and  the  name  and  address  of  the 
campaign  depository  designated  by  the 
candidate  as  required  by  11  CFR  part 
103  and  11  CFR  9037.3.  Changes  in  the 


information  required  by  this  j 
shall  not  be  effective  until  sul 
the  Commission  in  a  letter  sig 
candidate  or  the  Committee  t 

(9)  The  candidate  and  the  c 
authorized  committee(8)  will 
matching  fund  submissions  ir 
accordance  with  the  Federal  1 
Commission's  Guideline  for  P 
in  Good  Order. 

(10)  The  candidate  and  the 
candidate's  authorized  comm 
comply  with  the  applicable 
requirements  of  2  U.S.C.  431  e 
U.S.C.  9031  et  seq.  and  the  Co 
regulations  at  11  CFR  parts  IC 
9031-9039. 

(11)  The  candidate  and  the 
candidate's  authorized  comm 
pay  any  civil  penalties  includ 
conciliation  agreement  impose 
U.S.C.  437g  against  the  candic 
authorized  committee  of  the  c 
or  any  agent  thereof. 

§  9033.2    Candidate  and  comml 
^  certifications;  ttireshold  submist 

(a)  General.  (1)  A  candidate 
to  become  eligible  to  receive 
Presidential  primary  matchinj 
payments  shall  make  the  certi 
set  forth  in  11  CFR  9033.2(b)  t( 
Commission  in  a  written  state 
signed  by  the  candidate.  The  i 
may  submit  the  letter  contain! 
required  certifications  at  any 
January  1  of  the  year  immedia 
preceding  the  Presidential  elei 

(2)  The  Commission  will  noi 
a  candidate's  threshold  submi 
the  candidate  has  submitted  c 
certifications  that  meet  the  re« 
of  this  section. 

(b)  Certifications.  (1)  The  ce 
shall  certify  that  he  or  she  is  s 
nomination  by  a  political  part; 
Office  of  President  in  more  thi 
State.  For  purposes  of  this  sec 
order  for  a  candidate  to  be  dei 
seeking  nomination  by  a  politi 
to  the  office  of  President,  the  f 
whose  nomination  the  candidj 
must  have  a  procedure  for  hoi 
primary  election,  as  defined  ir 
9032.7,  for  nomination  to  that  ( 
purposes  of  this  section,  the  te 
"political  party"  means  an  ass 
committee  or  organization  whi 
nominates  an  individual  for  el 
the  office  of  President.  The  fac 
association,  committee  or  orga 
qualifies  as  a  political  party  ui 
section  does  not  affect  the  par 
as  a  national  political  party  fo: 
of2U.S.C.441a(a)(l){B)and 
441a(a)(2)(B). 

(2)  The  candidate  and  the  ca 
authorized  committee(s)  shall  i 
that  they  have  not  incurred  am 
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accounts),  and  supporting 
documentation  and  other  information 
that  the  Commission  may  request. 

(5)  The  candidate  and  the  candidate's 
authorized  committee(8}  will  keep  and 
furnish  to  the  Commission  all 
documentation  relating  to 
disbursements  and  receipts  including 
any  books,  records  (including  bank 
records  for  all  accounts),  all 
documentation  required  by  this  section 
including  those  required  to  be 
maintained  under  11  CFR  9033.11,  and 
other  information  that  the  Commission 
may  request.  If  the  candidate  or  the 
candidate's  authorized  committee 
maintains  or  uses  computerized 
information  containing  any  of  the 
categories  of  data  listed  in  11  CFR 
9033.12(a),  the  committee  will  provide 
computerized  magnetic  media  such  as 
magnetic  tapes  or  magnetic  diskettes, 
containing  the  computerized  information 
at  the  times  specified  in  11  CFR 
9038.1(b)(1)  that  meet  the  requirements 
of  11  CFR  9033.12(b).  Upon  request, 
documentation  explaining  the  computer 
system's  software  capabilities  shall  be 
provided,  and  such  personnel  as  are 
necessary  to  explain  the  operation  of  the 
computer  system's  software  and  the 
computerized  information  prepared  or 
maintained  by  the  committee  shall  also 
be  made  available. 

(6)  The  candidate  and  the  candidate's 
authorized  committee(8)  will  obtain  and 
furnish  to  the  Commission  upon  request 
all  documentation  relating  to  funds 
received  and  disbursements  made  on 
the  candidate's  behalf  by  other  political 
committees  and  organizations 
associated  with  the  candidate. 

(7)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  permit  an 
audit  and  examination  pursuant  to  11 
CFR  part  9038  of  all  receipts  and 
disbursements  including  those  made  by 
the  candidate,  all  authorized 
committee(s)  and  any  agent  or  person 
authorized  to  make  expenditures  on 
behalf  of  the  candidate  or  committee(s). 
The  candidate  and  authorized 
committee(s)  shall  facilitate  the  audit  by 
making  available  in  one  central  location, 
office  space,  records  and  such  personnel 
as  are  necessary  to  conduct  the  audit 
and  examination,  and  shall  pay  any 
amounts  required  to  be  repaid  under  11 
CFR  parts  9038  and  9039. 

(8)  The  candidate  and  the  candidate's 
authorized  commitfee(s)  will  submit  the 
name  and  mailing  address  of  the  person 
who  is  entitled  to  receive  matching  fund 
payments  on  behalf  of  the  candidate 
and  the  name  and  address  of  the 
campaign  depository  designated  by  the 
candidate  as  required  by  11  CFR  part 
103  and  11  CFR  9037.3.  Changes  in  the 


information  required  by  this  paragraph 
shall  not  be  effective  until  submitted  to 
the  Commission  in  a  letter  signed  by  the 
candidate  or  the  Committee  treasurer. 

(9)  The  candidate  and  the  candidate's 
authorized  committee(8)  will  prepare 
matching  fund  submissions  in 
accordance  with  the  Federal  Election 
Commission's  Guideline  for  Presentation 
in  Good  Order. 

(10)  The  candidate  and  the 
candidate's  authorized  committee(s)  will 
comply  with  the  applicable 
requirements  of  2  U.S.C.  431  et  seq.;  28 
U.S.C.  9031  et  seq.  and  the  Commission's 
regulations  at  11  CFR  parts  100-116,  and 
9031-9039. 

(11)  The  candidate  and  the    • 
candidate's  authorized  committee(s)  will 
pay  any  civil  penalties  included  in  a 
conciliation  agreement  imposed  under  2 
U.S.C.  437g  against  the  candidate,  any 
authorized  committee  of  the  candidate 
or  any  agent  thereof. 

§  9033.2    Candidate  and  committee 
certifications;  threshold  submission. 

(a)  General.  (1)  A  candidate  seeking 
to  become  eligible  to  receive 
Presidential  primary  matching  fund 
payments  shall  make  the  certifications 
set  forth  in  11  CFR  9033.2(b)  to  the 
Commission  in  a  written  statement 
signed  by  the  candidate.  The  candidate 
may  submit  the  letter  containing  the 
required  certifications  at  any  time  after 
January  1  of  the  year  immediately 
preceding  the  Presidential  election  year. 

(2)  The  Commission  will  not  consider 
a  candidate's  threshold  submission  until 
the  candidate  has  submitted  candidate 
certifications  that  meet  the  requirements 
of  this  section. 

(b)  Certifications.  (1)  The  candidate 
shall  certify  that  he  or  she  is  seeking 
nomination  by  a  political  party  to  the 
Office  of  President  in  more  than  one 
State.  For  purposes  of  this  section,  in 
order  for  a  candidate  to  be  deemed  to  be 
seeking  nomination  by  a  political  party 
to  the  office  of  President,  the  party 
whose  nomination  the  candidate  seeks 
must  have  a  procedure  for  holding  a 
primary  election,  as  defined  in  11  CFR 
9032.7,  for  nomination  to  that  office.  For 
purposes  of  this  section,  the  term 
"political  party"  means  an  association, 
committee  or  organization  which 
nominates  an  individual  for  election  to 
the  office  of  President.  The  fact  that  an 
association,  committee  or  organization 
qualifies  as  a  political  party  under  this 
section  does  not  affect  the  party's  status 
as  a  national  political  party  for  purposes 
of2U.S.C.441a(a)(l)(B)and 
441a(a)(2)(B). 

(2)  The  candidate  and  the  candidate's 
authorized  committee(s)  shall  certify 
that  they  have  not  incurred  and  will  not 


incur  expenditures  in  connection  with 
the  candidate's  campaign  for 
nomination,  which  expenditures  are  in 
excess  of  the  limitations  under  11  CFR 
part  9035. 

(3)  The  candidate  and  the  candidate's 
authorized  committee(8)  shall  certify: 

(i)  That  they  have  received  matchable 
contributions  totaling  more  than  $5,000 
in  each  of  at  least  20  States;  and 

(ii)  That  the  matchable  contributions 
are  from  individuals  who  are  residents 
of  the  State  for  which  their  contributions 
are  submitted. 

(iii)  A  maximum  of  $250  of  each 
individual's  aggregate  contributions  will 
be  considered  as  matchable 
contributions  for  the  purpose  of  meeting 
the  thresholds  of  this  section. 

(iv)  For  purposes  of  this  section, 
contributions  of  an  individual  who 
maintains  residences  in  more  than  one 
State  may  only  be  counted  toward  the 
$5,000  threshold  for  the  State  from 
which  the  earliest  contribution  was 
made  by  that  contributor. 

(c)  Threshold  submission.  To  become 
eligible  to  receive  matching  payments, 
the  candidate  shall  submit 
documentation  of  the  contributions 
described  in  11  CFR  9033.2(b)(3)  to  the. 
Commission  for  review.  The  submission 
shall  follow  the  format  and  requirements 
of  11  CFR  9038.1. 

§  9033.3    Expcnditurs  limitation 
certification. 

(a)  If  the  Commission  makes  an  initial 
determination  that  a  candidate  or  the 
candidate's  authorized  committee(s) 
have  knowingly  and  substantially 
exceeded  the  expenditure  limitations  at 
11  CFR  part  9035  prior  to  that 
candidate's  application  for  certification, 
the  Commission  may  make  an  initial 
determination  that  the  candidate  is 
ineligible  to  receive  matching  funds. 

(b)  The  Commission  will  notify  the 
candidate  of  its  initial  determination,  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(b).  The  candidate  may 
submit,  within  20  calendar  days  after 
service  of  the  Commission's  notice, 
written  legal  or  factual  materials,  in 
accordance  with  11  CFR  9033.10(b), 
demonstrating  that  he  or  she  has  not 
knowingly  and  substantially  exceeded 
the  expenditure  limitations  at  11  CFR 
part  9035. 

(c)  A  final  determination  of  the 
candidate's  ineligibility  will  be  made  by 
the  Commission  in  accordance  with  the 
procedures  outlined  in  11  CFR 
9033.10(c). 

(d)  A  candidate  who  receives  a  final 
determination  of  ineligibility  under  11 
CFR  9033.3(c)  shall  be  ineligible  to 
receive  matching  fund  payments  under 
11  CFR  9034.1. 


§9033.4    Matctiing  payntant  •HglbHtty 
thrashotd  raqulramanta. 

(a)  The  Commission  will  examine  the 
submission  made  under  11  CFR  9033.1 
and  9033.2  and  either— 

(1)  Make  a  determination  thai  the 
candidate  has  satisfied  the  minimum 
contribution  threshold  requirements 
under  11  CFR  9033.2(c):  or 

(2)  Make  an  initial  determination  that 
the  candidate  has  failed  to  satisfy  the 
matching  payment  threshold 
requirements.  The  Commission  will 
notify  the  candidate  of  its  initial 
determination  in  accordance  with  the 
procedures  outlined  in  11  CFR 
9033.10(b).  The  candidate  may,  within  30 
calendar  days  after  service  of  the 
Commission's  notice,  satisfy  the 
threshold  requirements  or  submit  in 
accordance  with  11  CFR  9033.10(b) 
written  legal  or  factual  materials  to 
demonstrate  that  he  or  she  has  satisfied 
those  requirements.  A  final 
determination  by  the  Commission  that 
the  candidate  has  failed  to  satisfy 
threshold  requirements  will  be  made  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(c). 

(b)  In  evaluating  the  candidate's 
submission  under  11  CFR  9033.1  and 
9033.2.  the  Commission  may  consider 
other  information  in  its  possession, 
including  but  not  limited  to  past  actions 
of  the  candidate  in  an  earlier  publicly- 
financed  campaign,  that  is  relevant  to  a 
determination  regarding  the  candidate's 
eligibility  for  matching  funds. 

(c)  The  Commission  will  make  its 
examination  and  determination  under 
this  section  as  soon  as  practicable. 
During  the  Presidential  election  year,  the 
Commission  will  generally  complete  its 
review  and  make  its  determination 
within  15  business  days. 

§  9033.5    Datarmlnation  of  inallgiMllty  data. 

The  candidate's  date  of  ineligibility 
shall  be  whichever  date  by  operation  of 
11  CFR  9033.5  (a),  (b),  or  (c)  occurs  first. 
After  the  candidate's  date  of 
ineligibility,  he  or  she  may  only  receive 
matching  payments  to  the  extent  that  he 
or  she  has  net  outstanding  campaign 
obligations  as  defined  in  11  CFR  9034.5. 

(a)  Inactive  candidate.  The 
ineligibility  date  shall  be  the  day  on 
which  an  individual  ceases  to  be  a 
candidate  because  he  or  she  is  not 
actively  conducting  campaigns  in  more 
than  one  State  in  connection  with 
seeking  the  Presidential  nomination. 
This  date  shall  be  the  eariiest  of— 

(1)  The  date  the  candidate  publicly 
announces  that  he  or  she  will  not  be 
actively  conducting  campaigns  in  more 
than  one  State:  or 
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(2)  The  date  the  candidate  notifies  the 
Commission  by  letter  that  he  or  she  is 
not  actively  conducting  campaigns  in 
more  than  one  State;  or 

(3)  The  date  which  the  Commission 
determines  under  11  CFR  9033.6  to  be 
the  date  that  the  candidate  is  not 
actively  seeking  election  in  more  than 
one  State. 

(b)  Insufficient  votes.  The  ineligibility 
date  shall  be  the  30th  day  following  the 
date  of  the  second  consecutive  primary 
election  in  which  such  individual 
receives  less  than  10  percent  of  the 
number  of  popular  votes  cast  for  all 
candidates  of  the  same  party  for  the 
same  office  in  that  primary  election,  if 
the  candidate  permitted  or  authorized 
his  or  her  name  to  appear  on  the  ballot, 
unless  the  candidate  certifies  to  the 
Commission  at  least  25  business  days 
prior  to  the  primary  that  he  or  she  will 
not  be  an  active  candidate  in  the 
primary  involved. 

(1)  The  Commission  may  refuse  to 
accept  the  candidate's  certification  if  it 
determines  under  11  CFR  9033.7  that  the 
candidate  is  an  active  candidate  in  the 
primary  involved. 

(2)  For  purposes  of  this  paragraph,  if 
the  candidate  is  running  in  two  primary 
elections  in  different  States  on  the  same 
date,  the  highest  percentage  of  votes  the 
candidate  receives  in  any  one  State  will 
govern.  Separate  primary  elections  held 
in  more  than  one  State  on  the  same  date 
are  not  deemed  to  be  consecutive 
primaries.  If  two  primary  elections  are 
held  on  the  same  date  in  the  same  State 
{e.g..  a  primary  to  select  delegates  to  a 
national  nominating  convention  and  a 
primary  for  the  expression  of  preference 
for  the  nomination  of  candidates  for 
election  to  the  office  of  President),  the 
highest  percentage  of  votes  a  candidate 
receives  in  either  election  will  govern.  If 
two  or  more  primaries  are  held  in  the 
same  State  on  different  dates,  the 
earliest  primary  will  govern. 

(3)  If  the  candidate  certifies  that  he  or 
she  will  not  be  an  active  candidate  in  a 
particular  primary,  and  the  Commission 
accepts  the  candidate's  certification,  the 
primary  involved  shall  not  be  counted  in 
determining  the  candidate's  date  of 
ineligibility  under  paragraph  (b)  of  this 
section,  regardless  of  the  percentage  of 
popular  votes  cast  for  the  candidate  in 
that  primary. 

(c)  End  of  matching  payment  period. 
The  ineligibility  date  shall  be  the  last 
day  of  the  matching  payment  period  for 
the  candidate  as  specified  in  11  CFR 
9032.6. 

(d)  Reestablishment  of  eligibility.  If 
the  Commission  has  determined  that  a 
candidate  is  ineligible  under  11  CFR 
9033.5  (a)  or  (b),  the  candidate  may 


reestablish  eligibility  to  receive 
matching  funds  under  11  CFR  9033.8. 

§  9033.6    D«t0rmliMtion  of  Inactiv* 
candidacy. 

(a)  General.  The  Commission  may,  on 
the  basis  of  the  factors  listed  in  11  CFR 
9033.6(b)  below,  make  a  determination 
that  a  candidate  is  no  longer  actively 
seeking  nomination  for  election  in  more 
than  one  State.  Upon  a  Hnal 
determination  by  the  Commission  that  a 
candidate  is  inactive,  that  candidate 
will  become  ineligible  as  provided  in  11 
CFR  9033.5. 

(b)  Factors  considered.  In  making  its 
determination  of  inactive  candidacy,  the 
Commission  may  consider,  but  is  not 
limited  to  considering,  the  following 
factors: 

(1)  The  frequency  and  type  of  public 
appearances,  speeches,  and 
advertisements; 

(2)  Campaign  activity  with  respect  to 
soliciting  contributions  or  making 
expenditures  for  campaign  purposes; 

(3)  Continued  employment  of 
campaign  personnel  or  the  use  of 
volunteers; 

(4)  The  release  of  committed 
delegates; 

(5)  The  candidate  urges  his  or  her 
delegates  to  support  another  candidate 
while  not  actually  releasing  committed 
delegates; 

(6)  The  candidate  urges  supporters  to 
support  another  candidate. 

(c)  Initial  determination.  The 
Commission  will  notify  the  candidate  of 
its  initial  determination  in  accordance 
with  the  procedures  outlined  in  11  CFR 
9033.10(b)  and  will  advise  the  candidate 
of  the  date  on  which  active  campaigning 
in  more  than  one  State  ceased.  The 
candidate  may.  within  15  business  days 
after  service  of  the  Commission's  notice, 
submit  in  accordance  with  11  CFR 
9033.10(b)  written  legal  or  factual 
materials  to  demonstrate  that  he  or  she 
is  actively  campaigning  in  more  than 
one  State. 

(d)  Final  determination.  A  final 
determination  of  inactive  candidacy  will 
be  made  by  the  Commission  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(c). 

S  9033.7    Detannlnation  of  actlva 
candidacy. 

(a)  Where  a  candidate  certifies  to  the 
Commission  under  11  CFR  9033.5(b)  that 
he  or  she  will  not  be  an  active  candidate 
in  an  upcoming  primary,  the 
Commission  may,  nevertheless,  on  the 
basis  of  factors  listed  in  11  CFR 
9033.6(b).  make  an  initial  determination 
that  the  candidate  is  an  active  candidate 
In  the  primary  involved. 


(b)  The  Commission  will  notify  the 
candidate  of  its  initial  determination 
within  10  business  days  of  receiving  the 
candidate's  certification  under  11  CFR 
9033.5(b)  or.  if  the  timing  of  the  activity 
does  not  permit  notice  during  the  10  day 
period,  as  soon  as  practicable  follovdng 
campaign  activity  by  the  candidate  In 
the  primary  state.  The  Commission's 
initial  determination  will  be  made  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(b).  Within  10  business 
days  after  service  of  the  Commission's 
notice  the  candidate  may  submit,  in 
accordance  with  11  CFR  9033.10(b). 
written  legal  ur  factual  materials  to 
demonstrate  that  he  or  she  is  not  an 
active  candidate  In  the  primary 
involved. 

(c)  A  final  determination  by  the 
Commission  that  the  candidate  is  active 
will  be  made  in  accordance  with  the 
procedures  outlined  in  11  CFR 
9033.10(c). 

§9033.8    RMStatXistunant  Of  aUgiblWy. 

(a)  Candidates  found  to  be  inactive.  A 
candidate  who  has  become  ineligible 
under  11  CFR  9033.5(a)  on  the  basis  that 
he  or  she  is  not  actively  campaigning  in 
more  than  one  State  may  reestablish 
eligibility  for  matching  payments  by 
submitting  to  the  Commission  evidence 
of  active  campaigning  in  more  than  one 
State.  In  determining  whether  the 
candidate  has  reestablished  eligibility, 
the  Commission  will  consider,  but  is  not 
limited  to  considering,  the  factors  listed 
in  11  CFR  9033.6(b).  The  day  the 
Commission  determines  to  be  the  day 
the  candidate  becomes  active  again  will 
be  the  date  on  which  eligibility  is 
reestablished. 

(b)  Candidates  receiving  insufficient 
votes.  A  candidate  determined  to  be 
ineligible  under  11  CFR  9033.5(b)  by 
failing  to  obtain  the  required  percentage 
of  votes  in  two  consecutive  primaries 
may  have  his  or  her  eligibility 
reestablished  if  the  candidate  receives 
at  least  20  percent  of  the  total  number  of 
votes  cast  for  candidates  of  the  same 
party  for  the  same  office  in  a  primary 
election  held  subsequent  to  the  date  of 
the  election  which  rendered  the 
candidate  ineligible. 

(c)  The  Commission  will  make  its 
determination  under  11  CFR  9033.8  (a)  or 
(b)  without  requiring  the  individual  to 
reestablish  eligibility  under  11  CFR 
9033.1  and  2.  A  candidate  whose 
eligibility  is  reestablished  under  this 
section  may  submit,  for  matching 
payment,  contributions  received  during 
ineligibility.  Any  expenses  incurred 
during  the  period  of  ineligibility  that 
would  have  been  considered  qualified 
campaign  expenses  if  the  candidate  had 


been  eligible  during  that  timi 
defrayed  with  matching  payi 

§  9033.9    Fallurt  to  comply  wit 
roqulramants  or  axpandltur*  Ih 

(a)  If  the  Commission  rece 
information  indicating  that  a 
or  his  or  her  authorized  comi 
has  knowingly  and  substanti 
to  comply  with  the  disclosun 
requirements  of  2  U.S.C.  434 
part  104,  or  that  a  candidate 
knowingly  and  substantially 
the  expenditure  limitations  a 
part  9035,  the  Commission  m 
initial  determination  to  suspi 
payments  to  that  candidate. 

(b)  The  Commission  will  n 
candidate  of  its  initial  detem 
accordance  with  the  procedu 
in  11  CFR  9033.10(b).  The  car 
be  given  an  opportunity,  witl 
calendar  days  after  8er\ice  c 
Commission's  notice,  to  com] 
above  cited  provisions  or  to  i 
acpordance  with  11  CFR  903; 
written  legal  or  factual  matei 
demonstrate  that  he  or  she  is 
violation  of  those  provisions, 

(c)  Suspension  of  payment 
candidate  will  occur  upon  a  I 
determination  by  the  Commi 
suspend  payments.  Such  fina 
determination  will  be  made  i 
accordance  with  the  procedu 
in  11  CFR  9033.10(c). 

(d)  (1)  A  candidate  whose 
have  been  suspended  for  fail 
comply  with  reporting  requir 
become  entitled  to  receive  p{ 
he  or  she  subsequently  files  I 
reports  and  pays  or  agrees  to 
civil  or  criminal  penalties  res 
failure  to  comply. 

(2)  A  candidate  whose  pay 
suspended  for  exceeding  the 
expenditure  limitations  shall 
entitled  to  receive  further  ma 
payments  under  11  CFR  9034 

§  9033.10    Proctdurts  for  Inltli 
determinations. 

(a)  General.  The  Commissi 
follow  the  procedures  set  for 
section  when  making  an  Initi 
determination  based  on  any  ( 
following  reasons. 

(1)  The  candidate  has  knov 
substantially  exceeded  the  e; 
limitations  of  11  CFR  part  90: 
the  candidate's  application  fc 
certification,  as  provided  in  1 
9033.3; 

(2)  The  candidate  has  failei 
the  matching  payment  thresh 
requirements,  as  provided  in 
9033.4; 
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(b)  The  Commission  will  notify  the 
candidate  of  its  initial  determination 
within  10  business  days  of  receiving  the 
candidate's  certification  under  11  CFR 
9033.5(b)  or.  if  the  timing  of  the  activity 
does  not  permit  notice  during  the  10  day 
period,  as  soon  as  practicable  following 
campaign  activity  by  the  candidate  in 
the  primary  state.  The  Commission's 
initial  determination  will  be  made  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(b).  Within  10  business 
days  after  service  of  the  Commission's 
notice  the  candidate  may  submit,  in 
accordance  with  11  CFR  9033.10(b). 
written  legal  or  factual  materials  to 
demonstrate  that  he  or  she  is  not  an 
active  candidate  in  the  primary 
involved. 

(c)  A  final  determination  by  the 
Commission  that  the  candidate  is  active 
will  be  made  in  accordance  with  the 
procedures  outlined  in  11  CFR 
9033.10(c). 

§9033.8    R««*tat>li«tMn«nt  of  eligibUity. 

(a)  Candidates  found  to  be  inactive.  A 
candidate  who  has  become  ineligible 
under  11  CFR  9033.5(a)  on  the  basis  that 
he  or  she  is  not  actively  campaigning  in 
more  than  one  State  may  reestablish 
eligibility  for  matching  payments  by 
submitting  to  the  Commission  evidence 
of  active  campaigning  in  more  than  one 
State.  In  determining  whether  the 
candidate  has  reestablished  eligibility, 
the  Commission  will  consider,  but  is  not 
limited  to  considering,  the  factore  listed 
in  11  CFR  9033.6(b).  The  day  the 
Commission  determines  to  be  the  day 
the  candidate  becomes  active  again  «viU 
be  the  date  on  which  eligibility  is 
reestablished. 

(b)  Candidates  receiving  insufficient 
votes.  A  candidate  determined  to  be 
ineligible  under  11  CFR  9033.5(b)  by 
failing  to  obtain  the  required  percentage 
of  votes  in  two  consecutive  primaries 
may  have  his  or  her  eligibility 
reestablished  if  the  candidate  receives 
at  least  20  percent  of  the  total  number  of 
votes  cast  for  candidates  of  the  same 
party  for  the  same  office  in  a  primary 
election  held  subsequent  to  the  date  of 
the  election  which  rendered  the 
candidate  ineligible. 

(c)  The  Commission  will  make  its 
determination  under  11  CFR  9033.8  (a)  or 
(b)  without  requiring  the  individual  to 
reestablish  eligibility  under  11  CFR 
9033.1  and  2.  A  candidate  whose 
eligibility  is  reestablished  under  this 
section  may  submit,  for  matching 
payment,  contributions  received  during 
ineligibility.  Any  expenses  incurred 
during  the  period  of  ineligibility  that 
would  have  been  considered  qualified 
campaign  expenses  if  the  candidate  had 
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been  eligible  during  that  time  may  be 
defrayed  with  matching  payments. 

§  9033.9    Failure  to  comply  with  diacloaura 
raqulremanta  or  axpandltura  llmltationa. 

(a)  If  the  Commission  receives 
information  indicating  that  a  candidate 
or  his  or  her  authorized  committee(s) 
has  knowingly  and  substantially  failed 
to  comply  with  the  disclosure 
requirements  of  2  U.S.C.  434  and  11  CFR 
part  104,  or  that  a  candidate  has 
knowingly  and  substantially  exceeded 
the  expenditure  limitations  at  11  CFR 
part  9035,  the  Commission  may  make  an 
initial  determination  to  suspend 
payments  to  that  candidate. 

(b)  The  Commission  will  notify  the 
candidate  of  its  initial  determination  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(b).  The  candidate  will 
be  given  an  opportunity,  within  20 
calendar  days  after  ser\  ice  of  the 
Commission's  notice,  to  comply  with  the 
above  cited  provisions  or  to  submit  in 
acpordance  with  11  CFR  9033.10(b) 
written  legal  or  factual  materials  to 
demonstrate  that  he  or  she  is  not  in 
violation  of  those  provisions. 

(c)  Suspension  of  payments  to  a 
candidate  will  occur  upon  a  final 
determination  by  the  Commission  to 
suspend  payments.  Such  final 
determination  will  be  made  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(c). 

(d)  (1)  A  candidate  whose  payments 
have  been  suspended  for  failure  to 
comply  with  reporting  requirements  may 
become  entitled  to  receive  payments  if 
he  or  she  subsequently  files  the  required 
reports  and  pays  or  agrees  to  pay  any 
civil  or  criminal  penalties  resulting  from 
failure  to  comply. 

(2)  A  candidate  whose  payments  are 
suspended  for  exceeding  the 
expenditure  limitations  shall  not  be 
entitled  to  receive  further  matching 
payments  under  11  CFR  9034.1. 

§  9033. 1 0    Proceduraa  for  Initial  and  final 
determinations. 

(a)  General.  The  Commission  will 
follow  the  procedures  set  forth  in  this 
section  when  making  an  initial  or  final 
determination  based  on  any  of  the 
following  reasons. 

(1)  The  candidate  has  knowingly  and 
substantially  exceeded  the  expenditure 
limitations  of  11  CFR  part  9035  prior  to 
the  candidate's  application  for 
certification,  as  provided  in  11  CFR 
9033.3; 

(2)  The  candidate  has  failed  to  satisfy 
the  matching  payment  threshold 
requirements,  as  provided  in  11  CFR 
9033.4: 


(3)  The  candidate  is  no  longer  actively 
seeking  nomination  in  more  than  one 
state,  as  provided  in  11  CFR  9033.6; 

(4)  The  candidate  is  an  active 
candidate  in  an  upcoming  primary 
despite  the  candidate's  assertion  to  the 
contrary,  as  provided  in  11  CFR  9033.7; 

(5)  The  Commission  receives 
information  indicating  that  the 
candidate  has  knowingly  and 
substantially  failed  to  comply  with  the 
disclosure  requirements  or  exceeded  the 
expenditure  limits,  as  provided  in  11 
CFR  9033.9;  or 

(6)  The  Commission  receives 
information  indicating  that  substantial 
assets  of  the  candidate's  authorized 
committee  have  been  undervalued  or 
not  Included  in  the  candidate's 
statement  of  net  outstanding  campaign 
obligations  or  that  the  amount  of 
outstanding  campaign  obligations  has 
been  otherwise  overstated  in  relation  to 
committee  assets,  as  provided  in  11  CFR 
9034.5(g). 

(b)  Initial  determination.  If  the 
Commission  makes  an  initial 
determination  that  a  candidate  may  not 
receive  matching  funds  for  one  or  more 
of  the  reasons  indicated  in  11  CFR 
9033.10(a),  the  Commission  will  notify 
the  candidate  of  its  initial 
determination.  The  notification  will  give 
the  legal  and  factual  reasons  for  the 
determination  and  advise  the  candidate 
of  the  evidence  on  which  the 
Commission's  initial  determination  is 
based.  The  candidate  will  be  given  an 
opportunity  to  comply  with  the 
requirements  at  issue  or  to  submit, 
within  the  time  provided  by  the  relevant 
section  as  referred  to  in  11  CFR 
9033.10(a],  written  legal  or  factual 
materials  to  demonstrate  that  the 
candidate  has  satisfied  those 
requirements.  Such  materials  may  be 
submitted  by  counsel  if  the  candidate  so 
desires. 

(c)  Final  determination.  The 
Commission  will  consider  any  written 
legal  or  factual  materials  timely 
submitted  by  the  candidate  before 
making  its  final  determination.  A  final 
determination  that  the  candidate  has 
failed  to  satisfy  the  requirements  at 
issue  will  be  accompanied  by  a  written 
statement  of  reasons  for  the 
Commission's  action.  This  statement 
will  explain  the  legal  and  factual 
reasons  underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  upon  which 
the  determination  is  based. 

(d)  Effect  on  other  determinations.  If 
the  Commission  makes  an  initial 
determination  under  this  section,  but 
decides  to  take  no  further  action  at  that 
time,  the  Commission  may  use  the  legal 
and  factual  bases  on  which  the  initial 


determination  was  based  in  any  future 
repayment  determination  under  11  CFR 
part  9038  or  9039.  A  determination  by 
the  Commission  under  this  section  may 
be  independent  of  any  Commission 
decision  to  institute  an  enforcement 
proceeding  under  2  U.S.C.  437g. 

(e)  Petitions  for  rehearing.  Following  a 
final  determination  under  this  section, 
the  candidate  may  file  a  petition  for 
rehearing  in  accordance  with  11  CFR 
9038.5(8). 

{  9033. 1 1    Documentation  of 
diaburaementa. 

(a)  Burden  of  proof  Each  candidate 
shall  have  the  burden  of  proving  that 
disbursements  made  by  the  candidate  or 
his  or  her  authorized  committee(s)  or 
persons  authorized  to  make 
expenditures  on  behalf  of  the  candidate 
or  committee(s)  are  qualified  campaign 
expenses  as  defined  in  11  CFR  9032.9. 
The  candidate  and  his  or  her  authorized 
committee(8)  shall  obtain  and  furnish  to 
the  Commission  on  request  any 
evidence  regarding  qualified  campaign 
expenses  made  by  the  candidate,  his  or 
her  authorized  committees  and  agents  or 
persons  authorized  to  make 
expenditures  on  behalf  of  the  candidate 
or  committee(s)  as  provided  in  11  CFR 
9033.11(b). 

(b)  Documentation  required.  (1)  For 
disbursements  in  excess  of  $200  to  a 
payee,  the  candidate  shall  present 
either 

(i)  A  receipted  bill  from  the  payee  that 
states  the  purpose  of  the  disbursement, 
or 

(ii)  If  such  a  receipt  is  not  available,  a 
canceled  check  negotiated  by  the  payee, 
and 

(A)  One  of  the  following  documents 
generated  by  the  payee:  A  bill,  invoice, 
or  voucher  that  states  the  purpose  of  the 
disbursement;  or 

(B)  Where  the  documents  specified  in 
11  CFR  9033.11(b)(l)(ii)(A)  are  not 
available,  a  voucher  or 
contemporaneous  memorandum  from 
the  candidate  or  the  committee  that 
states  the  purpose  of  the  disbursement; 
or 

(iii)  If  neither  a  receipted  bill  as 
specified  in  11  CFR  9033.11{b)(l)(i)  nor 
the  supporting  documentation  specified 
in  11  CFR  9033.11(b)(l)(ii)  is  available,  a 
canceled  check  negotiated  by  the  payee 
that  states  the  purpose  of  the 
disbursement. 

(iv)  Where  the  supporting 
documentation  required  in  11  CFR 
9033.11(b)(1)  (i),  (ii)  or  (iii)  is  not 
available,  the  candidate  or  committee 
may  present  a  canceled  check  and 
collateral  evidence  to  document  the 
qualified  campaign  expense.  Such 
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collateral  evidence  may  include  but  is 
not  limited  to: 

(A)  Evidence  demonstrating  that  the 
expenditure  is  part  of  an  identifiable 
program  or  project  which  is  otherwise 
sufficiently  documented  such  as  a 
disbursement  which  is  one  of  a  number 
of  documented  disbursements  relating  to 
a  campaign  mailing  or  to  the  operation 
of  a  campaign  office; 

(B)  Evidence  that  the  disbursement  is 
covered  by  a  preestablished  written 
campaign  committee  policy,  such  as  a 
daily  travel  expense  policy. 

(2)  For  all  other  disbursements  the 
candidate  shall  present: 

(i)  A  record  disclosing  the 
identification  of  the  payee,  the  amount, 
date  and  purpose  of  the  disbursement,  if 
made  from  a  petty  cash  fund;  or 

(ii)  A  canceled  check  negotiated  by 
the  payee  that  states  the  identification 
of  the  payee,  and  the  amount,  date  and 
purpose  of  the  disbursement. 

(3)  For  purposes  of  this  section, 
(i)  Payee  means  the  person  who 

provides  the  goods  or  services  to  the 
candidate  or  committee  in  return  for  the 
disbursement;  except  that  an  individual 
will  be  considered  a  payee  under  this 
section  if  he  or  she  receives  $500  or  less 
advanced  for  travel  and  or/subsistence 
and  if  he  or  she  is  the  recipient  of  the 
goods  or  services  purchased. 

(ii)  Purpose  means  the  identification 
of  the  payee,  the  date  and  amount  of  the 
disbursement,  and  a  description  of  the 
goods  or  services  purchased. 

(c)  Retention  of  records.  The 
candidate  shall  retain  records,  with 
respect  to  each  disbursement  and 
receipt,  including  bank  records, 
vouchers,  worksheets,  receipts,  bills  and 
accounts,  journals,  ledgers,  fundraising 
solicitation  material,  accounting  systems 
documentation,  matching  fund 
submissions,  and  any  related  materials 
documenting  campaign  receipts  and 
disbursements,  for  a  period  of  three 
years  pursuant  to  11  CFR  102.9(c).  and  ' 
shall  present  these  records  to  the 
Commission  on  request. 

(d)  List  of  capital  and  other  assets — 
(1)  Capital  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  all 
capital  assets  whose  purchase  price 
exceeded  $2000  when  acquired  by  the 
candidate's  authorized  committee(8). 
The  list  shall  include  a  brief  description 
of  each  capital  asset,  the  purchase  price, 
the  date  it  was  acquired,  the  method  of 
disposition  and  the  amount  received  in 
disposition.  For  purposes  of  this  section, 
capital  asset  shall  be  defined  in 
accordance  with  11  CFR  9034.5(c)(1). 

(2)  Other  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  other 
assets  acquired  for  use  in  fundraising  or 
as  collateral  for  campaign  loans,  if  the 


aggregate  value  of  such  assets  exceeds 
$500a  The  list  shall  include  a  brief 
description  of  each  such  asset,  the  fair 
market  value  of  each  asset,  the  method 
of  disposition  and  the  amount  received 
in  disposition.  The  fair  market  value  of 
other  assets  shall  be  determined  in 
accordance  with  11  CFR  9034.5(c)(2). 

§  9033. 1 2    Production  ot  computerized 
infonnatlon. 

(a)  Categories  of  computerized 
information  to  be  provided.  If  the 
candidate  or  the  candidate's  authorized 
committee  maintains  or  uses 
computerized  information  containing 
any  of  the  categories  of  data  listed  in 
paragraphs  (a)(1)  through  (a)(9)  of  this 
section,  the  conunittee  shall  provide 
computerized  magnetic  media,  such  as 
magnetic  tapes  or  magnetic  diskettes, 
containing  the  computerized  information 
at  the  times  specified  in  11  CFR 
9038.1(b)(1): 

(1)  Information  required  by  law  to  be 
maintained  regarding  the  committee's 
receipts  or  disbursements; 

(2)  Records  of  allocations  of 
expenditures  to  particular  state 
expendittu^  limits  and  to  the  overall 
expenditure  limit; 

(3)  Disbursements  for  exempt 
fundraising  and  exempt  compliance 
costs,  including  the  allocation  of  salaries 
and  overhead  expenditures; 

(4)  Records  of  allocations  of 
expenditures  for  the  purchase  of 
broadcast  media; 

(5)  Records  used  to  prepare 
statements  of  net  outstanding  campaign 
obligations; 

(6)  Records  used  to  reconcile  bank 
statements; 

(7)  Disbursements  made  and 
reimbursements  received  for  the  cost  of 
transportation,  ground  services  and 
facihties  made  available  to  media 
personnel,  including  records  relating  to 
how  costs  charged  to  media  personnel 
were  determined: 

(8)  Records  relating  to  the  acquisition, 
use  and  disposition  of  capital  assets  or 
other  assets;  and 

(9)  Any  other  information  that  may  be 
used  during  the  Commission's  audit  to 
review  the  committee's  receipts, 
disbursements,  loans,  debts,  obligations, 
bank  reconciliations  or  statements  of 
net  outstanding  campaign  obligations. 

(b)  Organization  of  computerized 
information  and  technical 
specifications.  The  computerized 
magnetic  media  shall  be  prepared  and 
delivered  at  the  committee's  expense 
and  shall  conform  to  the  technical 
specifications,  including  file 
requirements,  described  in  the  Federal 
Election  Commission's  Computerized 
Magnetic  Media  Requirements  for  title 


26  Candidates/Committees  Receiving 
Federal  Funding.  The  data  contained  in 
the  computerized  magnetic  media 
provided  to  the  Commission  shall  be 
organized  in  the  order  specified  by  the 
Computerized  Magnetic  Media 
Requirements. 

(c)  Additional  materials  and 
assistance.  Upon  request,  the  committee 
shall  provide  documentation  explaining 
the  computer  system's  software 
capabilities,  such  as  user  guides, 
technical  manuals,  formats,  layouts  and 
other  materials  for  processing  and 
analyzing  the  information  requested. 
Upon  request,  the  committee  shall  also 
make  available  such  personnel  as  are 
necessary  to  explain  the  operation  of  the 
computer  system's  software  and  the 
computerized  information  prepared  or 
maintained  by  the  committee. 

PART  9034— ENTITLEMENTS 

Sec. 

9034.1  Candidate  entitlements. 

9034.2  Matchable  contributions. 

9034.3  Non-matchable  contributions. 

9034.4  Use  of  contributions  and  matching 
payments. 

9034.5  Net  outstanding  campaign 
obligations. 

9034.6  Reimbursements  for  transportation 
and  services  made  available  to  media 
personnel. 

9034.7  Allocation  of  travel  expenditures. 

9034.8  Joint  fundraising. 

9034.9  Sale  of  assets  acquired  for 
fundraising  purposes. 

Authority:  28  U.S.C.  9034  and  g039(b). 

S  9034.1    Candidate  entraements. 

(a)  A  candidate  who  has  been  notified 
by  the  Commission  under  11  CFR  9036.1 
that  he  or  she  has  successfully  satisfied 
eligibility  and  certification  requirements 
is  entitled  to  receive  payments  under  26 
U.S.C.  9037  and  11  CFR  part  9037  in  an 
amount  equal  to  the  amount  of  each 
matchable  campaign  contribution 
received  by  the  candidate,  except  that  a 
candidate  who  has  become  ineligible 
under  11  CFR  9033.5  may  not  receive 
further  matching  payments  regardless  of 
the  date  of  deposit  of  the  underlying 
contributions  if  he  or  she  has  no  net 
outstanding  campaign  obligations  as 
defined  in  11  CFR  9034.5. 

(b)  If  on  the  date  of  ineligibility  a 
candidate  has  net  outstant^ng  campaign 
obligations  as  defined  under  11  CFR 
9034.5.  that  candidate  may  continue  to 
receive  matching  payments  for 
matchable  contributions  received  and 
deposited  on  or  before  December  31  of 
the  Presidential  election  year  provided 
that  on  the  date  of  payment  there  are 
remaining  net  outstanding  campaign 
obligations,  i.e.,  the  sum  of  the 
contributions  received  on  or  after  the 


date  of  ineligibility  plus  mat 
received  on  or  after  the  date 
ineligibility  is  less  than  the  c 
net  outstanding  campaign  ol 
This  entitlement  will  be  equ 
lesser  of: 

(1)  The  amount  of  contribi 
submitted  for  matching;  or 

(2)  The  remaining  net  outs 
campaign  obligations. 

(c)  A  candidate  whose  eli] 
been  reestablished  under  11 
or  who  after  suspension  of  p 
has  met  the  conditions  set  fc 
CFR  9033.9(d)  is  entitled  to  r 
payments  for  matchable  con 
for  which  payments  were  nc 
during  the  ineligibility  or  suf 
period. 

(d)  The  total  amount  of  pa 
candidate  under  this  section 
exceed  50%  of  the  total  expe 
limitation  applicable  under  ^ 
9035. 

§  9034.2    Matchable  contrlbut 

(a)  Contributions  meeting 
following  requirements  will 
considered  matchable  camp 
contributions. 

(1)  The  contribution  shall 
money  made:  By  an  individt 
written  instrument  and  for  tl 
of  influencing  the  result  of  a 
election. 

(2)  Only  a  maximum  of  $2 
aggregate  amount  contribute 
individual  may  be  matched. 

(3)  Before  a  contribution  r 
submitted  for  matching,  it  m 
be  received  by  the  Candida  ti 
the  candidate's  authorized  c 
and  deposited  in  a  designnt< 
depository  maintained  by  tii 
candidate's  authorized  comi 

(4)  The  written  instrument 
making  the  contribution  mui 
physically  received  and  dep 
the  candidate  or  authorized 
on  or  after  January  1  of  the  y 
immediately  preceding  the  c 
year  of  the  Presidential  elec 
later  than  December  31  folic 
matching  payment  period  a: 
under  11  CFR  9032.6.  Donati 
by  an  individual  who  is  test 
waters  pursuant  to  11  CFR  1 
and  100.8(b)(1)  may  be  mate 
the  individual  becomes  a  ca 
such  donations  meet  the  req 
this  section. 

(b)  For  purposes  of  this  se 
term  written  instrument  mes 
written  on  a  personal,  escro 
account  representing  or  con 
contributor's  personal  funds 
order,  or  any  similar  negoti« 
instrument 
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26  Candidates/Conunittees  Receiving 
Federal  Funding.  The  data  contained  in 
the  computerized  magnetic  media 
provided  to  the  Commission  shall  be 
organized  in  the  order  specified  by  the 
Computerized  Magnetic  Media 
Requirements. 

(c)  Additional  materials  and 
assistance.  Upon  request,  the  committee 
shall  provide  documentation  explaining 
the  computer  system's  software 
capabilities,  such  as  user  guides, 
technical  manuals,  formats,  layouts  and 
other  materials  for  processing  and 
analyzing  the  information  requested. 
Upon  request  the  committee  shall  also 
make  available  such  personnel  as  are 
necessary  to  explain  the  operation  of  the 
computer  system's  software  and  the 
computerized  information  prepared  or 
maintained  by  the  committee. 

PART  9034— ENTITLEMENTS 

Sec. 

9034.1  Candidate  entitlements. 

9034.2  Matchable  contributions. 

9034.3  Non-matchable  contributions. 

9034.4  Use  of  contributions  and  matching 
payments. 

9034.5  Net  outstanding  campaign 
obligations. 

9034.6  Reimbursements  for  transportation 
and  services  made  available  to  media 
personnel. 

9034.7  Allocation  ef  travel  expenditures. 

9034.8  loint  fundraising. 

9034.9  Sale  of  assets  acquired  for 
fundraising  purposes. 

Authority:  26  U.S.C.  9034  and  9039(b). 

S  9034.1    Candidate  entitlements. 

(a)  A  candidate  who  has  been  notiHed 
by  the  Commission  under  11  CFR  9036.1 
that  he  or  she  has  successfully  satisfied 
eligibility  and  certification  requirements 
is  entided  to  receive  payments  under  26 
U.S.C.  9037  and  11  CFR  part  9037  in  an 
amount  equal  to  the  amount  of  each 
matchable  campaign  contribution 
received  by  the  candidate,  except  that  a 
candidate  who  has  become  ineligible 
under  11  CFR  9033.5  may  not  receive 
further  matching  payments  regardless  of 
the  date  of  deposit  of  the  underlying 
contributions  if  he  or  she  has  no  net 
outstanding  campaign  obligations  as 
defined  in  11  CFR  9034.5. 

(b)  If  on  the  date  of  ineligibility  a 
candidate  has  net  outstanding  campaign 
obligations  as  defined  under  11  CFR 
9034.5.  that  candidate  may  continue  to 
receive  matching  payments  for 
matchable  contributions  received  and 
deposited  on  or  before  December  31  of 
the  Presidential  election  year  provided 
that  on  the  date  of  payment  there  are 
remaining  net  outstanding  campaign 
obligations.  I.e.,  the  sum  of  the 
contributions  received  on  or  after  the 


date  of  ineligibility  plus  matching  funds 
received  on  or  after  the  date  of 
ineligibility  is  less  than  the  candidate's 
net  outstanding  campaign  obligations. 
This  entiUement  will  be  equal  to  the 
lesser  of: 

(1)  The  amount  of  contnbutions 
submitted  for  matching;  or 

(2)  The  remaining  net  outstanding 
campaign  obligations. 

(c)  A  candidate  whose  eligibility  has 
been  reestablished  under  11  CFR  9033.8 
or  who  after  suspension  of  payments 
has  met  the  conditions  set  forth  at  11 
CFR  9G33.9(d)  is  entitled  to  receive 
payments  for  matchable  contributions 
for  which  payments  were  not  received 
during  the  ineligibility  or  suspension 
period. 

(d)  The  total  amount  of  payments  to  a 
candidate  under  this  section  shall  not 
exceed  50%  of  the  total  expenditure 
limitation  applicable  under  11  CFR  part 
9035. 

§  9034.2    Matchable  contributions. 

(a)  Contributions  meeting  the 
following  requirements  will  be 
considered  matchable  campaign 
contributions. 

(1)  The  contribution  shall  be  a  gift  of 
money  made:  By  an  individual:  by  a 
written  instrument  and  for  the  purpose 
of  influencing  the  result  of  a  primary 
election. 

(2)  Only  a  maximum  of  $250  of  the 
aggregate  amount  contributed  by  an ' 
individual  may  be  matched. 

(3)  Before  a  contribution  may  be 
submitted  for  matching,  it  must  actually 
be  received  by  the  candidate  or  any  of 
the  candidate's  authorized  committees 
and  deposited  in  a  designated  campaign 
depository  maintained  by  the 
candidate's  authorized  committee. 

(4)  The  written  instrument  used  in 
making  the  contribution  must  be  dated, 
physically  received  and  deposited  by 
the  candidate  or  authorized  committee 
on  or  after  January  1  of  the  year 
immediately  preceding  the  calendar 
year  of  the  Presidential  election,  but  no 
later  than  December  31  following  the 
matching  payment  period  as  defined 
under  11  CFR  9032.6.  Donations  received 
by  an  individual  who  is  testing  the 
waters  pursuant  to  11  CFR  100.7(b)(1) 
and  100.8(b)(1)  may  be  matched  when 
the  individual  becomes  a  candidate  if 
such  donations  meet  the  requirements  of 
this  section. 

(b)  For  purposes  of  this  section,  the 
term  written  instrument  means  a  check 
written  on  a  personal,  escrow  or  trust 
account  representing  or  containing  the 
contributor's  personal  funds;  a  money 
order,  or  any  similar  negotiable 
instrument. 


(c)  The  written  instrument  shall  be: 
Payable  on  demand;  and  to  the  order  of, 
or  specifically  endorsed  without 
qualification  to,  the  Presidential 
candidate,  or  his  or  her  authorized 
committee.  The  written  instrument  shall 
contain:  The  full  name  and  signature  of 
the  contributor(8);  the  amount  and  date 
of  the  contribution;  and  the  mailing 
address  of  the  contributor(s). 

(1)  In  cases  of  a  check  drawn  on  a 
joint  checking  account,  the  contributor  is 
considered  to  be  the  owner  whose 
signature  appears  on  the  check. 

(i)  To  be  attributed  equally  to  other 
joint  tenants  of  the  account,  the  check  or 
other  accompanying  written  document 
shall  contam  the  signature(8]  of  the  joint 
tenant(s).  If  a  contribution  on  a  joint 
account  is  to  be  attributed  other  than 
equally  to  the  joint  tenants,  the  check  or 
other  written  documentation  shall  also 
indicate  the  amount  to  be  attributed  to 
each  joint  tenant. 

(ii)  In  the  case  of  a  check  for  a 
contribution  attributed  to  more  than  one 
person,  where  it  is  not  apparent  from  the 
face  of  the  check  that  each  contributor  is 
a  joint  tenant  of  the  account  a  written 
statement  shall  accompany  the  check 
stating  that  the  contribution  was  made 
from  each  individual's  personal  funds  in 
the  amount  so  attributed  and  shall  be 
signed  by  each  contributor. 

(iii)  In  the  case  of  a  contribution 
reattributed  to  a  joint  tenant  of  the 
account  the  reattribution  shall  pomply 
with  the  requirements  of  11  CFR  llO.l(k) 
and  the  documentation  described  in  11 
CFR  110.1  (1).  (3),  (5)  and  (6)  shall 
accompany  the  reattributed 
contribution. 

(2)  Contributions  in  the  form  of  checks 
drawn  on  an  escrow  or  trust  account  are 
matchable  contributions,  provided  that: 

(i)  The  contributor  has  equitable 
ownership  of  the  account  and 

(ii)  The  check  is  accompanied  by  a 
statement,  signed  by  each  contributor  to 
whom  all  or  a  portion  of  the  contribution 
-is  being  attributed,  together  with  the 
check  number,  amount  and  date  of 
contribution.  This  statement  shall 
specify  that  the  contributor  has 
equitable  ownership  of  the  account  and 
the  account  represents  the  personal 
funds  of  the  contributor. 

(3)  Contributions  in  the  form  of  checks 
written  on  partnership  accounts  or 
accounts  of  unincorporated  associations 
or  businesses  are  matchable 
contributions,  so  long  as: 

(i)  The  check  is  accompanied  by  a 
statement  signed  by  each  contributor  to 
whom  all  or  a  portion  of  the  contribution 
is  being  attributed,  together  with  the 
check  number,  amount  and  date  of 
contribution.  This  statement  shall 
specify  that  the  contribution  is  made 


with  the  contributor's  personal  funds 
and  that  the  account  on  which  the 
contribution  is  drawn  is  not  maintained 
or  controlled  by  an  incorporated  entity: 
and 

(ii)  The  aggregate  amount  of  the 
contributions  drawn  on  a  partnership  or 
unincorporated  association  or  business 
does  not  exceed  $1,000  to  any  one 
Presidential  candidate  seeking 
nomination. 

(4)  Contributions  in  the  form  of  money 
orders,  cashier's  checks,  or  other  similar 
negotiable  Instruments  are  matchable 
contributions,  provided  that; 

(i)  At  the  time  it  is  initially  submitted 
for  matching,  such  instrument  is  signed 
by  each  contributor  and  is  accompanied 
by  a  statement  which  specifies  that  the 
contribution  was  made  in  the  form  of  a 
money  order,  cashier's  check,  traveler's 
check,  or  other  similar  negotiable 
instrument,  with  the  contributor's 
personal  funds; 

(ii)  Such  statement  identifies  the  date 
and  amount  of  the  contribution  made  by 
money  order,  cashier's  check,  traveler's 
check,  or  other  similar  negotiable 
instrument  the  check  or  serial  number, 
and  the  name  of  the  issuer  of  the 
negotiable  instrument  and 

(iii)  Such  statement  is  signed  by  each 
contributor. 

(5)  Contributions  in  the  form  of  the 
purchase  price  paid  for  the  admission  to 
any  activity  that  primarily  confers 
private  benefits  in  the  form  of 
entertainment  to  the  contributor  (i.e.. 
concerts,  motion  pictures)  are 
matchable.  The  promotional  material 
and  tickets  for  the  event  shall  clearly 
indicate  that  the  ticket  purchase  price 
represents  a  contribution  to  the 
Presidential  candidate. 

(6)  Contributions  in  the  form  of  a 
purchase  price  paid  for  admission  to  an 
activity  that  is  essentially  political  are 
matchable.  An  "essentially  political" 
activity  is  one  the  principal  purpose  of 
which  is  political  speech  or  discussion, 
such  as  the  traditional  political  dinner  or 
reception. 

(7)  Contributions  received  from  a  joint 
fundraising  activity  conducted  in 
accordance  with  11  CFR  9034.8  ane 
matchable,  provided  that  such 
contributions  are  accompanied  by  a 
copy  of  the  joint  fundraising  agreement 
when  they  are  submitted  for  matching. 

S  9034.3-  Non-niatctiable  contributions. 

A  contribution  to  a  candidate  other 
than  one  which  meets  the  requirements 
of  11  CFR  9034.2  is  not  matchable. 
Contributions  which  are  not  matchable 
include,  for  example: 

(a)  In-kind  contributions  of  real  or 
personal  property; 
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(b)  A  subscription,  loan,  advance,  or 
deposit  of  money,  or  anything  of  value; 

(c)  A  contract,  promise,  or  agreement, 
whether  or  not  legally  enforceable,  such 
as  a  pledge  card  or  credit  card 
transaction,  to  make  a  contribution  for 
any  such  purposes  (but  a  gift  of  money 
by  written  instrument  is  not  rendered 
unmatchable  solely  because  the 
contribution  was  preceded  by  a  promise 
or  pledge); 

(d)  Funds  from  a  corporation,  labor 
organization,  government  contractor, 
political  committee  as  defined  in  11  CFR 
100.5  or  any  group  of  persons  other  than 
those  under  11  CFR  9034.2(c)(3); 

(e)  Contributions  which  are  made  or 
accepted  in  violation  of  2  U.S.C.  441a, 
441b,  441c,  441e,  44lf,  or  441g; 

(f)  Contributions  in  the  form  of  a 
check  drawn  on  the  account  of  a 
committee,  corporation,  union  or 
government  contractor  even  though  the 
funds  represent  personal  funds 
earmarked  by  a  contributing  individual 
to  a  Presidential  candidate; 

(g)  Contributions  in  the  form  of  the 
purchase  price  paid  for  an  item  with 
significant  intrinsic  and  enduring  value, 
such  as  a  watch; 

(h)  Contributions  in  the  form  of  the 
purchase  price  paid  for  or  other 
otherwise  induced  by  a  chance  to 
participate  in  a  raffle,  lottery,  or  a 
similar  drawing  for  valuable  prizes; 

(i)  Contributions  which  are  made  by 
persons  without  the  necessary  donative 
intent  to  make  a  gift  or  made  for  any 
purpose  other  than  to  influence  the 
result  of  a  primary  election; 

(j)  Contributions  of  currency  of  the 
United  States  or  currency  of  any  foreign 
country;  and 

(k)  Contributions  redesignated  for  a 
different  election  or  redesignated  for  a 
legal  and  accounting  compliance  fund 
pursuant  to  11  CFR  9003.3. 

§  9034.4    Use  of  contributions  and 
matching  payments. 

(a)  Qualified  campaign  expenses— (1) 
General.  Except  as  provided  in  11  CFR 
9034.4(b)(3).  all  contributions  received 
by  an  individual  from  the  date  he  or  she 
becomes  a  candidate  and  all  matching 
payments  received  by  the  candidate 
shall  be  used  only  to  defray  qualified 
campaign  expenses  or  to  repay  loans  or 
otherwise  restore  funds  (other  than 
contributions  which  were  received  and 
expended  to  defray  qualified  campaign 
expenses),  which  were  used  to  defray 
qualified  campaign  expenses. 

(2)  Testing  the  waters.  Even  though 
incurred  prior  to  the  date  an  individual 
becomes  a  candidate,  payments  made 
for  the  purpose  of  determining  whether 
an  individual  should  become  a 
candidate,  such  as  those  incurred  in 


conducting  a  poll,  shall  be  considered 
qualified  campaign  expenses  if  the 
individual  subsequently  becomes  a 
candidate  and  shall  count  against  that 
candidate's  limits  under  2  U.S.C. 
441a(b).  See  11  CFR  100.8(b)(1). 
(3)  Winding  down  costs  and 
continuing  to  campaign,  (i)  Costs 
associated  with  the  termination  of 
political  activity,  such  as  the  costs  of 
complying  with  the  post  election 
requirements  of  the  Act  and  other 
necessary  administrative  costs 
associated  with  winding  down  the 
campaign,  including  office  space  rental, 
staff  salaries  and  office  supplies,  shall 
be  considered  qualified  campaign 
expenses.  A  candidate  may  receive  and 
use  matching  funds  for  these  purposes 
either  after  he  or  she  has  notified  the 
Commission  in  writing  of  his  or  her 
withdrawal  from  the  campaign  for 
nomination  or  after  the  date  of  the 
party's  nominating  convention,  if  he  or 
she  has  not  withdrawn  before  the 
convention. 

(ii)  If  the  candidate  continues  to 
campaign  after  becoming  ineligible  due 
to  the  operation  of  11  CFR  9033.5(b).  the 
candidate  may  only  receive  matching 
funds  based  on  net  outstanding 
campaign  obligations  as  of  the 
candidate's  date  of  ineligibility.  The 
statement  of  net  outstanding  campaign 
obligations  shall  only  include  costs 
incurred  before  the  candidate's  date  of 
ineligibility  for  goods  and  services  to  be 
received  before  the  date  of  ineligibility 
and  for  which  written  arrangement  or 
commitment  was  made  on  or  before  the 
candidate's  date  of  ineligibility,  and 
shall  not  include  winding  down  costs 
until  the  date  on  which  the  candidate 
qualifies  to  receive  winding  down  costs 
under  paragraph  (a)(3)(i)  of  this  section. 
Contributions  received  after  the 
candidate's  date  of  ineligibility  may  be 
used  to  continue  to  campaign,  and  may 
be  submitted  for  matching  fund 
payments.  The  candidate  shall  be 
entitled  to  receive  the  same  proportion 
of  matching  funds  to  defray  net 
outstanding  campaign  obligations  as  the 
candidate  received  before  his  or  her 
date  of  ineligibility.  Payments  from  the 
matching  payment  account  that  are 
received  after  the  candidate's  date  of 
ineligibility  may  be  used  to  defi-ay  the 
candidate's  net  outstanding  campaign 
obligations,  but  shall  not  be  used  to 
defray  any  costs  associated  with 
continuing  to  campaign  unless  the 
candidate  reestablishes  eligibility  under 
11  CFR  9033.8. 

(4)  Taxes.  Federal  income  taxes  paid 
by  the  committee  on  non-exempt 
function  income,  such  as  interest, 
dividends  and  sale  of  property,  shall  be 
considered  qualified  campaign 


expenses.  These  expenses  shall  not. 
however,  count  against  the  state  or 
overall  expenditure  limits  of  11  CFR 
0035.1(a). 

(b)  Non-qualified  campaign 
expenses— (1)  General.  The  following 
are  examples  of  disbursements  that  are 
not  qualified  campaign  expenses. 

(2)  Excessive  expenditures.  An 
expenditure  which  is  in  excess  of  any  of 
the  limitations  under  11  CFR  Part  9035 
shall  not  be  considered  a  qualified 
campaign  expense.  The  Commission  will 
calculate  the  amount  of  expenditures 
attributable  to  the  limitations  in 
accordance  with  11  CFR  9035.1(a)(2). 

(3)  Post-ineligibility  expenditures.' 
Any  expenses  incurred  after  a 
candidate's  date  of  ineligibility,  as 
determined  under  11  CFR  9033.5.  are  not 
qualified  campaign  expenses  except  to 
the  extent  permitted  under  11  CFR 
9034.4(a)(3].  Any  expenses  incurred 
before  the  candidate's  date  of 
ineligibility  for  goods  and  services  to  be 
received  after  the  candidate's  date  of 
ineligibility  are  not  qualified  campaign 
expenses. 

(4)  Civil  or  criminal  penalties.  Civil  or 
criminal  penalties  paid  pursuant  to  the 
Federal  Election  Campaign  Act  are  not 
quahfied  campaign  expenses  and  cannot 
be  defrayed  from  contributions  or 
matching  payments.  Any  amounts 
received  or  expended  to  pay  such 
penalties  shall  not  be  considered 
contributions  or  expenditures  but  all 
amounts  so  received  shall  be  subject  to 
the  prohibitions  of  the  Act.  Amounts 
received  and  expended  under  this 
section  shall  be  reported  in  accordance 
with  11  CFR  part  104. 

(5)  Payments  to  candidate.  Payments 
made  to  the  candidate  by  his  or  her 
committee,  other  than  to  reimburse 
funds  advanced  by  the  candidate  for 
qualified  campaign  expenses,  are  not 
qualified  campaign  expenses. 

(6)  Payments  to  other  authorized 
committees.  Payments,  including 
transfers  and  loans,  to  other  committees 
authorized  by  the  same  candidate  for  a 
different  election  are  not  qualified 
campaign  expenses. 

(7)  Allocable  expenses.  Payments  for 
expenses  subject  to  state  allocation 
under  11  CFR  106.2  are  not  qualified 
campaign  expenses  if  the  records 
retained  are  not  sufficient  to  permit 
allocation  to  any  state,  such  as  the 
failure  to  keep  records  of  the  date  on 
which  the  expense  is  incurred. 

(c)  Repayments.  Repayments  may  be 
made  only  from  the  following  sources: 
personal  funds  of  the  candidate  (without 
regard  to  the  limitations  of  11  CFR 
9035.2(a)),  contributions  and  matching 
payments  in  the  committee's  account(s). 


and  any  additional  funds  raie 
to  the  limitations  and  prohibi 
Federal  Election  Campaign  A 
as  amended. 

(d)  Transfers  to  other  camf. 
Other  Federal  offices.  If  a  cai 
received  matching  funds  and 
simultaneously  seeking  nomii 
election  to  another  Federal  o) 
transfer  of  funds  between  his 
principal  campaign  committe 
authorized  committees  may  b 
See  2  U.S.C.  441a(a)(5){C)  anc 
Ha3{c)(5)  and  110.8(d).  A  cai 
be  considered  to  be  simultan( 
seeking  nomination  or  electic 
another  Federal  office  if  he  oi 
seeking  nomination  or  electio 
Federal  office  under  11  CFR  1 

(2)  General  election.  If  a  ca 
has  received  matching  funds, 
transfers  from  the  candidate') 
election  account  to  a  legal  an 
accounting  compliance  fund  t 
for  the  general  election  must  I 
accordance  with  11  CFR  9003 
and  (iii). 

9  9034,5  Net  outstanding  camr 
obligations. 

(a)  Within  15  calendar  dayi 
candidate's  date  of  ineligibilii 
determined  xmder  11  CFR  903 
candidate  shall  submit  a  statt 
net  outstanding  campaign  obi 
The  candidate's  net  outstandi 
campaign  obligations  under  tl 
equal  the  difference  between 
paragraphs  (a)  (1)  and  (2)  of  t! 

(1)  The  total  of  all  outstand 
obligations  for  quahfied  camp 
expenses  as  of  the  candidate' 
ineligibility  as  determined  uni 
9033.5,  plus  estimated  necessi 
winding  down  costs  as  define 
CFR  9034.4(a)(3).  less 

(2)  The  total  of: 

(i)  Cash  on  hand  as  of  the  c 
business  on  the  last  day  of  eli 
(including  all  contributions  dt 
before  that  date  whether  or  m 
submitted  for  matching;  curre 
balances  on  deposit  in  banks; 
and  loan  institutions;  and  othi 
depository  institutions;  travel 
checks;  certificates  of  deposit 
bills;  and  any  other  committei 
investments  valued  at  fair  ma 
value); 

(ii)  The  fair  market  value  of 
assets  and  other  assets  on  hai 

(iii)  Amounts  owed  to  the  c< 
in  the  form  of  credits,  refunds 
deposits,  returns,  receivables, 
of  qualified  campaign  expensi 
commercially  reasonable  amc 
on  the  collectibility  of  those  c 
returns,  receivables  or  rebatei 
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expenses.  These  expenses  shall  not, 
however,  count  against  the  state  or 
overall  expenditure  Hmits  of  11  CFR 
9035.1(a). 

(b)  Non-qualified  campaign 
expenses—it)  General.  The  following 
are  examples  of  disbursements  that  are 
not  qualified  campaign  expenses. 

(2)  Excessive  expenditures.  An 
expenditure  which  is  in  excess  of  any  of 
the  limitations  under  11  CFR  Part  9035 
shall  not  be  considered  a  qualiHed 
campaign  expense.  The  Commission  will 
calculate  the  amount  of  expenditures 
attributable  to  the  limitations  in 
accordance  with  11  CFR  9035.1(a)(2). 

(3)  Post-ineligibility  expenditures.- 
Any  expenses  incurred  after  a 
candidate's  date  of  ineligibiUty.  as 
determined  under  11  CFR  9033.5,  are  not 
qualified  campaign  expenses  except  to 
the  extent  permitted  under  11  CFR 
9034.4(a)(3).  Any  expenses  incurred 
before  the  candidate's  date  of 
ineligibility  for  goods  and  services  to  be 
received  after  the  candidate's  date  of 
ineligibility  are  not  qualified  campaign 
expenses. 

(4)  Civil  or  criminal  penalties.  Civil  or 
criminal  penalties  paid  pursuant  to  the 
Federal  Election  Campaign  Act  are  not 
quahHed  campaign  expenses  and  cannot 
be  defrayed  from  contributions  or 
matching  payments.  Any  amounts 
received  or  expended  to  pay  such 
penalties  shall  not  be  considered 
contributions  or  expenditures  but  all 
amounts  so  received  shall  be  subject  to 
the  prohibitions  of  the  Act.  Amounts 
received  and  expended  under  this 
section  shall  be  reported  in  accordance 
with  11  CFR  part  104. 

(5)  Payments  to  candidate.  Payments 
made  to  the  candidate  by  his  or  her 
committee,  other  than  to  reimburse 
funds  advanced  by  the  candidate  for 
qualified  campaign  expenses,  are  not 
qualified  campaign  expenses. 

(6)  Payments  to  other  authorized 
committees.  Payments,  including 
transfers  and  loans,  to  other  committees 
authorized  by  the  same  candidate  for  a 
different  election  are  not  quahHed 
campaign  expenses. 

(7)  Allocable  expenses.  Payments  for 
expenses  subject  to  state  allocation 
under  11  CFR  106.2  are  not  qualified 
campaign  expenses  if  the  records 
retained  are  not  sufficient  to  permit 
allocation  to  any  state,  such  as  the 
failure  to  keep  records  of  the  date  on 
which  the  expense  is  incurred. 

(c)  Repayments.  Repayments  may  be 
made  only  from  the  following  sources: 
personal  funds  of  the  candidate  (without 
regard  to  the  limitations  of  11  CFR 
9035.2(a)),  contributions  and  matching 
payments  in  the  committee's  account(s). 


and  any  additional  funds  raised  subject 
to  the  limitations  and  prohibitions  of  the 
Federal  Election  Campaign  Act  of  1971, 
as  amended. 

(d)  Transfers  to  other  campaigns — (1) 
Other  Federal  offices.  If  a  candidate  has 
received  matching  funds  and  is 
simultaneously  seeking  nomination  or 
election  to  another  Federal  office,  no 
transfer  of  funds  between  his  or  her 
principal  campaign  committees  or 
authorized  committees  may  be  made. 
See  2  U.S.C.  441a(a)(5](C)  and  11  CFR 
lia3(c)(5)  and  110.8(d).  A  candidate  will 
be  considered  to  be  simultaneously 
seeking  nomination  or  election  to 
another  Federal  office  if  he  or  she  is 
seeking  nomination  or  election  to  such 
Federal  office  under  11  CFR  110.3(c)(5). 

(2)  General  election.  If  a  candidate 
has  received  matching  funds,  all 
transfers  from  the  candidate's  primary 
election  account  to  a  legal  and 
accounting  compliance  fund  established 
for  the  general  election  must  be  made  in 
accordance  with  11  CFR  9003.3(a)(1)  (ii) 
and  (iii). 

§  9034.5    Net  outstandtng  campaign 
obligations. 

(a)  Within  15  calendar  days  after  the 
candidate's  date  of  ineligibility,  as 
determined  under  11  CFR  9033.5,  the 
candidate  shall  submit  a  statement  of 
net  outstanding  campaign  obligations. 
The  candidate's  net  outstanding 
campaign  obligations  under  this  section 
equal  the  difference  between 
paragraphs  (a)  (1)  and  (2)  of  this  section: 

(1)  The  total  of  all  outstanding 
obligations  for  quahfied  campaign 
expenses  as  of  the  candidate's  date  of 
ineligibility  as  determined  under  11  CFR 
9033.5,  plus  estimated  necessary 
winding  down  costs  as  defined  under  11 
CFR  9034.4(a)(3),  less 

(2)  The  total  of: 

(i)  Cash  on  hand  as  of  the  close  of 
business  on  the  last  day  of  eligibility 
(including  all  contributions  dated  on  or 
before  that  date  whether  or  not 
submitted  for  matching;  currency; 
balances  on  deposit  in  banks;  savings 
and  loan  institutions;  and  other 
depository  institutions;  traveler's 
checks;  certificates  of  deposit;  treasury 
bills;  and  any  other  committee 
investments  valued  at  fair  market 
value); 

(ii)  The  fair  market  value  of  capital 
assets  and  other  assets  on  hand;  and 

(iii)  Amounts  owed  to  the  committee 
in  the  form  of  credits,  refunds  of 
deposits.  retxuTis,  receivables,  or  rebates 
of  qualified  campaign  expenses;  or  a 
commercially  reasonable  amount  based 
on  the  collectibility  of  those  credits, 
returns,  receivables  or  rebates. 


(b)  The  eunount  submitted  as  the  total 
of  outstanding  campaign  obligations 
under  paragraph  {a)(l)  of  this  section 
shall  not  include  any  accounts  payable 
for  non-qualified  campaign  expenses  nor 
any  amounts  determined  or  anticipated 
to  be  required  as  a  repayment  under  11 
CFR  part  9038  or  any  amounts  paid  to 
secure  a  surety  bond  under  11  CFR 
903a5(c). 

(c)  (1)  Capital  assets.  For  purposes  of 
this  section,  the  term  capital  asset 
means  any  property  used  in  the 
operation  of  the  campaign  whose 
purchase  price  exceeded  $2000  when 
acquired  by  the  committee.  Property  that 
must  be  valued  as  capital  assets  under 
this  section  includes,  but  is  not  limited 
to.  office  equipment,  furniture,  vehicles 
and  fixtures  acquired  for  use  in  the 
operation  of  the  candidate's  campaign, 
but  does  not  include  property  defined  as 
"other  assets"  under  11  CFR  9034.5(c)(2). 
A  list  of  all  capital  assets  shall  be 
maintained  by  the  Committee  in 
accordance  with  11  CFR  9033.11(d).  The 
fair  market  value  of  capital  assets  may 
be  considered  to  be  the  total  original 
cost  of  such  items  when  acquired  less 
40%.  to  account  for  depreciation,  except 
that  items  acquired  after  the  date  of 
ineligibiUty  must  be  valued  at  their  fair 
market  value  on  the  date  acquired.  If  the 
candidate  wishes  to  claim  a  higher 
depreciation  percentage  for  an  item,  he 
or  she  must  list  that  capital  asset  on  the 
statement  separately  and  demonstrate, 
through  documentation,  the  fair  market 
value  of  each  such  asset. 

(2)  Other  assets.  The  term  other  assets 
means  any  property  acquired  by  the 
committee  for  use  in  raising  funds  or  as 
collateral  for  campaign  loans.  "Other 
assets"  must  be  included  on  the 
candidate's  statement  of  net  outstanding 
campaign  obligations  if  the  aggregate 
value  of  such  assets  exceeds  $5000.  The 
value  of  "other  assets"  shall  be 
determined  by  the  fair  market  value  of 
each  item  on  the  candidate's  date  of 
ineligibility  or  on  the  date  the  item  is 
acquired  if  acquired  after  the  date  of 
ineligibility.  A  list  of  other  assets  shall 
be  maintained  by  the  committee  in 
accordance  with  11  CFR  9033.11(d)(2). 

(d)  Collectibility  of  accounts 
receivable.  If  the  committee  determines 
that  an  account  receivable  of  $500  or 
more,  including  any  credit,  refund, 
return  or  rebate,  is  not  collectible  in 
whole  or  in  part,  the  committee  shall 
demonstrate  through  dociunentation  that 
the  determination  was  commercially 
reasonable.  The  documentation  shall 
include  records  showing  the  original 
amount  of  the  account  receivable,  copies 
of  correspondence  and  memoranda  of 
communications  with  the  debtor 
showing  attempts  to  collect  the  amount 


due.  and  an  explanation  of  how  the 
lesser  amount  or  full  writeoff  was 
determined. 

(e)  Contributions  received  from  joint 
fundraising  activities  conducted  under 
11  CFR  9034.B  may  be  used  to  pay  a 
candidate's  outstanding  campaign 
obligations. 

(1)  Such  contributions  shall  be 
deemed  monies  available  to  pay 
outstanding  campaign  obligations  as  of 
the  date  these  funds  are  received  by  the 
fundraising  representative  committee 
and  shall  be  included  in  the  candidate's 
statement  of  net  outstanding  campaign 
obligations. 

(2)  The  amount  of  money  deemed 
available  to  pay  a  candidate's  net 
outstanding  campaign  obligations  will 
equal  either — 

(i)  An  amount  calculated  on  the  basis 
of  the  predetermined  allocation  formula, 
as  adjusted  for  2  U.S.C.  441a  limitations; 
or 

(ii)  If  a  candidate  receives  an  amount 
greater  than  that  calculated  under  11 
CFR  9034.5{e)(2)(i).  the  amount  actually 
received. 

(f)  The  candidate  shall  submit  a 
revised  statement  of  net  outstanding 
campaign  obligations  with  each 
submission  for  matching  funds 
payments  filed  after  the  candidate's 
date  of  ineligibility.  The  revised 
statement  shall  reflect  the  financial 
status  of  the  committee  as  of  the  close  of 
business  on  the  last  business  day 
preceding  the  date  of  submission  for 
matching  funds.  The  revised  statement 
shall  also  contain  a  brief  explanation  of 
each  change  in  the  committee's  assets 
and  obligations  from  the  previous 
statement. 

(g)  (1)  If  the  Commission  receives 
information  indicating  that  substantial 
assets  of  the  candidate's  authorized 
committee(8)  have  been  undervalued  or 
not  included  in  the  statement  or  that  the 
amount  of  outstanding  campaign 
obligations  has  been  otherwise 
overstated  in  relation  to  committee 
assets,  the  Commission  may  decide  to 
temporarily  suspend  further  matching 
payments  pending  a  final  determination 
whether  the  candidate  is  entitled  to 
receive  all  or  a  portion  of  the  matching 
funds  requested. 

(2)  In  making  a  determination  under 
11  CFR  9034.5(g)(1).  the  Commission  will 
follow  the  procedures  for  initial  and 
final  determinations  under  11  CFR 
9033.10  (b)  and  (c).  The  Commission  will 
notify  the  candidate  of  its  initial 
determination  within  15  business  days 
after  receipt  of  the  candidate's 
statement  of  net  outstanding  campaign 
obligations.  Within  15  business  days 
after  service  of  the  Commission's  notice. 
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the  candidate  may  submit  written  legal 
or  factual  materials  to  demonstrate  that 
he  or  she  has  met  outstanding  campaign 
obligations  that  entitle  the  campaign  to 
further  matching  payments. 

(3)  If  the  candidate  demonstrates  that 
the  amount  of  outstanding  campaign 
obligations  still  exceeds  committee 
assets,  he  or  she  may  continue  to 
receive  matching  payments. 

(4)  Following  a  final  determination 
under  this  section,  the  candidate  may 
file  a  petition  for  rehearing  in 
accordance  with  11  CFR  9038.5(a). 

§  9034.6    Reimbursements  for 
transportation  and  services  made  available 
to  media  personneL 

(a)  If  an  authorized  committee  incurs 
expenditures  for  transportation,  ground 
services  and  facilities  (including  air 
travel,  ground  transportation,  housing, 
meals,  telephone  service,  and 
typewriters)  made  available  to  media 
personnel,  Secret  Service  personnel  or 
national  security  staff,  such 
expenditures  will  be  considered 
qualified  campaign  expenses  and, 
except  for  costs  relating  to  Secret 
Service  personnel  or  national  security 
staff,  subject  to  the  overall  expenditure 
limitations  of  11  CFR  9035.1(a). 

(b)  If  reimbursement  for  such 
expenditures  is  received  by  a 
committee,  the  amount  of  such 
reimbursement  for  each  media 
representative  shall  not  exceed  either 
The  media  representative's  pro  rata 
share  of  the  actual  cost  of  the 
transportation  and  services  made 
available;  or  a  reasonable  estimate  of 
the  media  representative's  pro  rata 
share  of  the  actual  cost  of  the 
transportation  and  services  made 
available.  A  media  representative's  pro 
rata  share  shall  be  calculated  by 
dividing  the  total  cost  of  the 
transportation  and  services  by  the  total 
number  of  individuals  to  whom  such 
transportation  and  services  are  made 
available.  For  purposes  of  this 
calculation,  the  total  number  of 
individuals  shall  include  committee 
staff,  media  personnel.  Secret  Service 
personnel,  national  security  staff  and 
any  other  individuals  to  whom  such 
transportation  and  services  are  made 
available.  The  total  amount  of 
reimbursements  received  from  a  media 
representative  under  this  section  shall 
not  exceed  the  actual  pro  rata  cost  of 
the  transportation  and  services  made 
available  to  that  media  representative 
by  more  than  10%. 

(c)  The  total  amount  paid  by  an 
authorized  committee  for  the  cost  of 
transportation  or  for  ground  services 
and  facilities  shall  be  reported  as  an 
expenditure  in  accordance  with  11  CFR 


104.3(b)(2)(i).  Any  reimbursement 
received  by  such  committee  for 
transportation  or  ground  services  and 
facilities  shall  be  reported  in  accordance 
with  11  CFR  104.3(a)(3)(ix). 

(d)(1)  The  committee  may  deduct  from 
the  amount  of  expenditiu^s  subject  to 
the  overall  expenditure  limitation  of  11 
CFR  9035.1(a)  the  amount  of 
reimbursements  received  in  payment  for 
the  actual  cost  of  transportation  and 
services  described  in  paragraph  (a)  of 
this  section.  This  deduction  shall  not 
exceed  the  amount  the  committee 
expended  for  the  actual  cost  of 
transportation  and  services  provided. 
The  committee  may  also  deduct  from  the 
overall  expenditure  limitation  an 
additional  amount  of  reimbursements 
received  equal  to  3%  of  the  actual  cost  of 
transportation  and  services  provided 
under  this  section  as  the  administrative 
cost  to  the  committee  of  providing  such 
services  and  seeking  reimbursement  for 
them.  If  the  committee  has  incurred 
higher  administrative  costs  in  providing 
these  services,  the  committee  must 
document  the  total  cost  incurred  for 
such  services  in  order  to  deduct  a  higher 
amount  of  reimbursements  received 
from  the  overall  expenditure  limitation. 
Amounts  reimbursed  that  exceed  the 
amount  actually  paid  by  the  committee 
for  transportation  and  services  provided 
under  paragraph  (a)  of  this  section  plus 
the  amount  of  administrative  costs 
permitted  by  this  section  up  to  the 
maximum  amount  that  may  be  received 
under  paragraph  (b)  shall  be  repaid  to 
the  Treasury.  Amounts  paid  by  the 
committee  for  transportation,  services 
and  administrative  costs  for  which  no 
reimbursement  is  received  will  be 
considered  qualified  campaign  expenses 
subject  to  the  overall  expenditure 
limitation  in  accordance  with  paragraph 
(a)  of  this  section. 

(2)  For  the  purposes  of  this  section, 
"administrative  costs"  shall  include  all 
costs  incurred  by  the  committee  for 
making  travel  arrangements  and  for 
seeking  reimbursements,  whether 
performed  by  committee  staff  or 
independent  contractors. 

9  9034.7    Allocation  of  travel  expenditures. 

(a)  Notwithstanding  the  provisions  of 
11  CFR  part  106.  expenditures  for  travel 
relating  to  the  campaign  of  a  candidate 
seeking  nomination  for  election  to  the 
office  of  President  by  any  individual, 
including  a  candidate,  shall,  pursuant  to 
the  provisions  of  11  CFR  9034.7(b),  be 
qualified  campaign  expenses  and  be 
reported  by  the  candidate's  authorized 
committee(s)  as  expenditures. 

(b)(1)  For  a  trip  which  is  entirely 
campaign-related,  the  total  cost  of  the 


trip  shall  be  a  qualified  campaign 
expense  and  a  reportable  expenditure. 

(2)  For  a  trip  which  includes 
campaign-related  and  non-campaign 
related  stops,  that  portion  of  the  cost  of 
the  trip  allocable  to  campaign  activity 
shall  be  a  qualified  campaign  expense 
and  a  reportable  expenditure.  Such 
portion  shall  be  determined  by 
calculating  what  the  trip  would  have 
cost  from  the  point  of  origin  of  the  trip  to 
the  first  campaign-related  stop  and  from 
that  stop  through  each  subsequent 
campaign-related  stop,  back  to  the  point 
of  origin.  If  any  campaign  activity,  other 
than  incidental  contacts,  is  conducted  at 
a  stop,  that  stop  shall  be  considered 
campaign-related. 

(3)  For  each  trip,  an  itinerary  shall  be 
prepared  and  sudi  itinerary  shall  be 
made  available  for  Commission 
inspection. 

(4)  For  trips  by  government 
conveyance  or  by  charter,  a  list  of  all 
passengers  on  such  trip,  along  with  a 
designation  of  which  passengers  are  and 
which  are  not  campaign-related,  shall  be 
made  available  for  Commission 
inspection. 

(5)  If  any  individual,  including  a 
candidate,  uses  government  conveyance 
or  accommodations  paid  for  by  a 
government  entity  for  campaign-related 
travel,  the  candidate's  authorized 
committee  shall  pay  the  appropriate 
government  entity  an  amount  equal  to: 

(i)  The  first  class  commercial  air  fare 
plus  the  cost  of  other  services,  in  the 
case  of  travel  to  a  city  served  by  a 
regularly  scheduled  commercial  service; 
or 

(ii)  The  commercial  charter  rate  plus 
the  cost  of  other  services,  in  the  case  of 
travel  to  a  city  not  served  by  a  regularly 
scheduled  commercial  service. 

(6)  Travel  expenses  of  a  candidate's 
spouse  and  family  when  accompanying 
the  candidate  on  campaign-related 
travel  may  be  treated  as  qualified 
campaign  expenses  and  reportable 
expenditures.  If  the  spouse  or  family 
members  conduct  campaign-related 
activities,  their  travel  expenses  will  be 
treated  as  qualified  campaign  expenses 
and  reportable  expenditures. 

(7)  If  any  individual,  including  a 
candidate,  incurs  expenses  for 
campaign-related  travel,  other  than  by 
use  of  government  conveyance  or 
accommodations,  an  amount  equal  to 
that  portion  of  the  actual  cost  of  the 
conveyance  or  accommodations  which 
is  allocable  to  all  passengers,  including 
the  candidate,  traveling  for  campaign 
purposes  will  be  a  quahfied  campaign 
expense  and  shall  be  reported  by  the 
committee  as  an  expenditure. 
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(i)  If  the  trip  is  by  charter,  th 
cost  for  each  passenger  shall  b 
determined  by  dividing  the  toil 
operating  cost  for  the  charier  b 
total  number  of  passengers  tra 
The  amount  which  is  a  qualifie 
campaign  expense  and  a  repor 
expenditure  shall  be  calculatec 
accordance  with  the  formula  si 
11  CFR  9034.7(b)(2)  on  the  basi 
actual  cost  per  passenger  multi 
the  number  of  passengers  trav( 
campaign  purposes. 

(ii)  If  the  trip  is  by  non-chart 
commercial  transportation,  the 
cost  shall  be  calculated  in  accc 
with  the  formula  set  forth  at  11 
9034.7(b)(2)  on  the  basis  of  the 
commercial  fare.  Such  actual  c 
be  a  qualified  campaign  expen 
reportable  expenditure. 

§  9034.8    Joint  fundralsing. 

(a)  General. — (1)  Permissiblt 
participants.  Presidential  primi 
candidates  who  receive  match! 
under  this  subchapter  may  eng 
joint  fundraising  with  other  cai 
political  committees  or  unregis 
committees  or  organizations. 

(2)  Use  of  funds.  Contributioi 
received  as  a  result  of  a  candic 
participation  in  a  joint  fundrai: 
activity  under  this  section  may 

(i)  Submitted  for  matching  pi 
accordance  with  the  requireme 
CFR  9034.2  and  the  Federal  Ele 
Commission's  Guideline  for  Pr( 
in  Good  Orden 

(ii)  Used  to  pay  a  candidate') 
outstanding  campaign  obligatic 
provided  in  11  CFR  9034.5; 

(iii)  Used  to  defray  qualified 
expenses; 

(iv)  Used  to  defray  exempt  Ic 
accounting  costs;  or 

(v)  If  in  excess  of  a  candidati 
outstanding  campaign  obligatic 
expenditure  limit,  used  in  any  i 
consistent  with  11  CFR  113.2,  ii 
repayment  of  funds  under  11  C 
9038. 

(b)  Fundraising  representatii 
Establishment  or  selection  of 
fundraising  representative.  "Thj 
participants  in  a  joint  fundraisi 
under  this  section  shall  either  e 
a  separate  committee  or  select 
participating  committee,  to  act 
fundraising  representative  for  ( 
participants.  "The  fundraising 
representative  shall  be  a  report 
political  committee  and  an  autl 
committee  of  each  candidate.  II 
participants  esitabish  a  separati 
committee  to  act  as  the  fundrai 
representative,  the  separate  coi 
shall  not  be  a  participant  in  an; 
joint  fundraising  effort  but  the 
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trip  shall  be  a  qualified  campaign 
expense  and  a  reportable  expenditure. 

(2)  For  a  trip  which  includes 
campaign-related  and  non-campaign 
related  stops,  that  portion  of  the  cost  of 
the  trip  allocable  to  campaign  activity 
shall  be  a  qualified  campaign  expense 
and  a  reportable  expenditure.  Such 
portion  shall  be  determined  by 
calculating  what  the  trip  would  have 
cost  from  the  point  of  origin  of  the  trip  to 
the  first  campaign-related  stop  and  from 
that  stop  through  each  subsequent 
campaign-related  stop,  back  to  the  point 
of  origin.  If  any  campaign  activity,  other 
than  incidental  contacts,  is  conducted  at 
a  stop,  that  stop  shall  be  considered 
campaign-related. 

(3)  For  each  trip,  an  itinerary  shall  be 
prepared  and  such  itinerary  shall  be 
made  available  for  Commission 
inspection. 

(4)  For  trips  by  government 
conveyance  or  by  charter,  a  list  of  all 
passengers  on  such  trip,  along  with  a 
designation  of  which  passengers  are  and 
which  are  not  campaign-related,  shall  be 
made  available  for  Commission 
inspection. 

(5)  If  any  individual,  including  a 
candidate,  uses  government  conveyance 
or  acconunodatioqs  paid  for  by  a 
government  entity  for  campaign-related 
travel,  the  candidate's  authorized 
committee  shall  pay  the  appropriate 
government  entity  an  amount  equal  to: 

(i)  The  first  class  commercial  air  fare 
plus  the  cost  of  other  services,  in  the 
case  of  travel  to  a  city  served  by  a 
regularly  scheduled  commercial  service; 
or 

(ii)  The  commercial  charter  rate  plus 
the  cosf  of  other  services,  in  the  case  of 
travel  to  a  city  not  served  by  a  regularly 
scheduled  commercial  service. 

(6)  Travel  expenses  of  a  candidate's 
spouse  and  family  when  accompanying 
the  candidate  on  campaign-related 
travel  may  be  treated  as  qualified 
campaign  expenses  and  reportable 
expenditures.  If  the  spouse  or  family 
members  conduct  campaign-related 
activities,  their  travel  expenses  will  be 
treated  as  qualified  campaign  expenses 
and  reportable  expenditures. 

(7)  If  any  individual,  including  a 
candidate,  incurs  expenses  for 
campaign-related  travel,  other  than  by 
use  of  government  conveyance  or 
accommodations,  an  amount  equal  to 
that  portion  of  the  actual  cost  of  the 
conveyance  or  accommodations  which 
is  allocable  to  all  passengers,  including 
the  candidate,  traveling  for  campaign 
purposes  will  be  a  quahfied  campaign 
expense  and  shall  be  reported  by  the 
committee  as  an  expenditure. 


(i)  If  the  trip  is  by  charter,  the  actual 
cost  for  each  passenger  shall  be 
determined  by  dividing  the  total 
operating  cost  for  the  charter  by  the 
total  number  of  passengers  transported. 
The  amount  which  is  a  qualified 
campaign  expense  and  a  reportable 
expenditure  shall  be  calculated  in 
accordance  with  the  formula  set  forth  at 
11  CFR  9034.7(b)(2)  on  the  basis  of  the 
actual  cost  per  passenger  multiplied  by 
the  number  of  passengers  traveling  for 
campaign  purposes. 

(ii)  If  the  trip  is  by  non-charter 
commercial  transportation,  the  actual 
cost  shall  be  calculated  in  accordance 
with  the  formula  set  forth  at  11  CFR 
9034.7(b)(2)  on  the  basis  of  the 
commercial  fare.  Such  actual  cost  shall 
be  a  qualified  campaign  expense  and  a 
reportable  expenditure. 

§  9034.8    Joint  fundralsing. 

(a)  General — (1)  Permissible 
participants.  Presidential  primary 
candidates  who  receive  matching  funds 
under  this  subchapter  may  engage  in 
joint  fimdraising  with  other  candidates, 
political  committees  or  unregistered 
committees  or  organizations. 

(2)  Use  of  funds.  Contributions 
received  as  a  result  of  a  candidate's 
participation  in  a  joint  fundraising 
activity  under  this  section  may  be — 

(i)  Submitted  for  matching  purposes  in 
ac(:ordance  with  the  requirements  of  11 
CFR  9034.2  and  the  Federal  Election 
Commission's  Guideline  for  Presentation 
in  Good  Orden 

(ii)  Used  to  pay  a  candidate's  net 
outstanding  campaign  obligations  as 
provided  in  11  CFR  9034.5; 

(iii)  Used  to  defray  qualified  campaign 
expenses; 

(iv)  Used  to  defray  exempt  legal  and 
accounting  costs;  or 

(v)  If  in  excess  of  a  candidate's  net 
outstanding  campaign  obligations  or 
expenditure  limit,  used  in  any  manner 
consistent  with  11  CFR  113.2,  including 
repayment  of  funds  under  11  CFR  part 
9038. 

(b)  Fundraising  representatives. — (1) 
Establishment  or  selection  of 
fundraising  representative.  "The 
participants  in  a  joint  fundraising  effort 
under  this  section  shall  either  establish 
a  separate  committee  or  select  a 
participating  committee,  to  act  as 
fundraising  representative  for  all 
participants.  "The  fundraising 
representative  shall  be  a  reporting 
political  committee  and  an  authorized 
committee  of  each  candidate.  If  the 
participants  esttabish  a  separate 
committee  to  act  as  the  fundraising 
representative,  the  separate  committee 
shall  not  be  a  participant  in  any  other 
joint  fundraising  effort  but  the  separate 


committee  may  conduct  more  than  one 
joint  fundraising  effort  for  the 
participants. 

(2)  Separate  fundraising  committee  as 
fundraising  representative.  A  separate 
fundraising  committee  established  by 
the  participants  to  act  as  fundraising 
representative  for  all  participants 
shall— 

(i)  Be  established  as  a  reporting 
political  committee  under  11  CFR  100.5; 

(ii)  Collect  contributions; 

(iii)  Pay  fundraising  costs  from  gross 
proceeds  and  funds  advanced  by 
participants;  and 

(iv)  Disburse  net  proceeds  to  each 
participant. 

(3)  Participating  committee  as 
fundraising  representative.  A 
participant  selected  to  act  as  fundraising 
representative  for  all  participants 
shall— 

(i)  Be  a  political  committee  as  defined 
in  11  CFR  100.5; 

(ii)  Collect  contributions;  however, 
other  participants  may  also  collect 
contributions  and  then  forward  them  to 
the  fundraising  representative  as 
required  by  11  CFR  102.8; 

(iii)  Pay  fundraising  costs  from  gross 
proceeds  and  funds  advanced  by 
participants;  and 

(iv)  Disburse  net  proceeds  to  each 
participant. 

(4)  Independent  fundraising  agent. 
The  participants  or  the  fundraising 
representative  may  hire  a  commercial 
fundraising  firm  or  other  agent  to  assist 
in  conducting  the  joint  fundraising 
iactivify.  In  that  case,  however,  the 
fundraising  representative  shall  still  be 
responsible  for  ensuring  that  the 
recordkeeping,  reporting  and 
documentation  requirements  set  forth  in 
this  subchapter  are  met. 

(c)  Joint  fundraising  procedures.  Any 
joint  fundraising  activity  under  this 
section  shall  be  conducted  in 
accordance  with  the  following 
requirements: 

(1)  Written  agreement.  The 
participants  in  a  joint  fundraising 
activity  shall  enter  into  a  written 
agr'eement,  whether  or  not  all 
participants  are  political  committees 
under  11  CFR  100.5.  The  written 
agteement  shall  identify  the  fundraising 
representative  and  shall  state  a  formula 
for  the  allocation  of  fundraising 
proceeds.  The  formula  shall  be  stated  as 
the  amount  or  percentage  of  each 
contribution  received  to  be  allocated  to 
each  participant  The  fundraising 
representative  shall  retain  the  written 
agreement  for  a  period  of  three  years 
and  shall  make  it  available  to  the 
Commission  on  request. 

(2)  Funds  advanced  for  fundraising 
costs,  (i)  Except  as  provided  in  11  CFR 


9034.8(c)(2)(ii),  the  amount  of  funds 
advanced  by  each  participant  for 
fundraising  costs  shall  be  in  proportion 
to  the  allocation  formula  agreed  upon 
under  11  CFR  9034.8(c)(1). 

(ii)  A  participant  may  advance  more 
than  its  proportionate  share  of  the 
fundraising  costs;  however,  the  amount 
advanced  which  is  in  excess  of  the 
participant's  proportionate  share  shall 
not  exceed  the  amount  that  participant 
could  legally  contribute  to  the  remaining 
participants.  See  11  CFR  102.12(c)(2). 
part  110,  and  9034.4(b)(6). 

(3)  Fundraising  notice.  In  addition  to 
any  notice  required  under  11  CFR  110.11. 
a  joint  fundraising  notice  shall  be 
included  with  every  solicitation  for 
contributions. 

(i)  This  notice  shall  include  the 
following  information: 

(A)  The  names  of  all  committees 
participating  in  the  joint  fundraising 
activity  whether  or  not  such  committees 
are  political  committees  under  11  CFR 
100.5: 

(B)  The  allocation  formula  to  be  used 
for  distributing  joint  fundraising 
proceeds; 

(C)  A  statement  informing 
contributors  that  notwithstanding  the 
stated  allocation  formula,  they  may 
designate  their  contributions  for  a 
particular  participant  or  participants; 
and 

(D)  A  statement  informing 
contributors  that  the  allocation  formula 
may  change  if  a  contributor  makes  a 
contribution  which  would  exceed  the 
amount  that  contributor  may  give  to  any 
participant. 

(ii)  If  one  or  more  participants  engage 
in  the  joint  fundraising  activity  solely  to 
satisfy  outstanding  debts,  the  notice 
shall  also  contain  a  statement  informing 
contributors  that  the  allocation  formula 
may  change  if  a  participant  receives 
sufficient  funds  to  pay  its  outstanding 
debts. 

(4)  Separate  depository  account,  (i) 
The  participants  or  the  fundraising 
representative  shall  establish  a  separate 
depository  account  to  be  used  solely  for 
the  receipt  and  disbursement  of  the  joint 
fundraising  proceeds.  All  contributions 
deposited  into  the  separate  depository 
account  must  be  permissible  under  title 
2.  United  States  Code.  Each  political 
committee  shall  amend  its  Statement  of 
Organization  to  reflect  the  account  as  an 
additional  depository. 

(ii)  The  fundraising  representative 
shall  deposit  all  joint  fundraising 
proceeds  in  the  separate  depository 
account  within  ten  days  of  receipt  as 
required  by  11  CFR  103.3.  The 
fundraising  representative  may  delay 
distribution  of  the  fundraising  proceeds 
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to  the  participants  until  all  contributions 
are  received  and  all  expenses  are  paid. 

(iii)  For  contribution  reporting  and 
limitation  purposes,  the  date  of  receipt 
of  a  contribution  by  a  participating 
political  committee  is  the  date  that  the 
contribution  is  received  by  the 
fundraising  representative.  The 
fundraising  representative  shall  report 
contributions  in  the  reporting  period  in 
which  they  are  received.  Participating 
political  conunittees  shall  report  joint 
fundraising  proceeds  in  accordance  »vith 
11  CFR  9034.8(c)(9)  when  such  funds  are 
received  from  the  fundraising 
representative. 

(5)  Recordkeeping  requirements,  (i) 
The  fundraising  representative  and 
participating  committees  shall  screen  all 
contributions  received  to  insure  that  the 
prohibitions  and  limitations  of  11  CFR 
parts  110  and  114  are  observed. 
Participating  political  committees  shall 
make  their  contributor  records  available 
to  the  fundraising  representative  to 
enable  the  fundraising  representative  to 
carry  out  its  duty  to  screen 
contributions. 

(ii)  The  fundraising  representative 
shall  collect  and  retain  contributor 
information  with  regard  to  gross 
proceeds  as  required  under  11  CFR  102.8 
and  shall  also  forward  such  information 
to  participating  political  committees. 

(iii)  The  fundraising  representative 
shall  retain  the  records  required  under 
11  CFR  9033.11  regarding  fundraising 
disbursements  for  a  period  of  three 
years.  Commercial  fundraising  firms  or 
agents  shall  forward  such  information  to 
the  fundraising  representative. 

(6)  Contribution  limitations.  Except  to 
the  extent  that  the  contributor  has 
previously  contributed  to  any  of  the 
participants,  a  contributor  may  make  a 
contribution  to  the  joint  fundraising 
effort  which  contribution  represents  the 
total  amount  that  the  contributor  could 
contribute  to  all  of  the  participants 
under  the  applicable  limits  of  11  CFR 
110.1  and  110.2. 

(7)  Allocation  of  gross  proceeds,  (i) 
The  fundraising  representative  shall 
allocate  proceeds  according  to  the 
formula  stated  in  the  fundraising 
agreement.  Each  contribution  received 
shall  be  allocated  among  the 
participants  in  accordance  with  the 
allocation  formula,  unless  the 
circimistances  described  in  paragraphs 
(c)(7)  (ii),  (iii)  or  (iv)  of  this  section 
apply.  Funds  may  not  be  distributed  or 
reallocated  so  as  to  maximize  the 
matchability  of  the  contributions. 

(ii)  If  distribution  according  to  the 
allocation  formula  extinguishes  the 
debts  of  one  or  more  participants  or  if 
distribution  under  the  formula  results  in 
a  violation  of  the  contribution  limits  of 


11  CFR  110.1(b),  the  fundraising 
representative  may  reallocate  the 
surplus  funds.  The  fundraising 
representative  shall  not  reallocate  funds 
so  as  to  allow  candidates  seeking  to 
extinguish  outstanding  debts  to  rely  on 
the  receipt  of  matching  funds  to  pay  the 
remainder  of  their  debts;  rather,  all 
funds  to  which  a  peirticipant  is  entitled 
under  the  allocation  formula  shall  be 
deemed  funds  available  to  pay  the 
candidate's  outstanding  campaign 
obligations  as  provided  in  11  CFR 
9034.5(c). 

(iii)  Reallocation  shall  be  based  upon 
the  remaining  participant's 
proportionate  shares  under  the 
allocation  formula.  If  reallocation  results 
in  a  violation  of  a  contributor's  limit 
under  11  CFR  110.1,  the  fundraising 
representative  shall  return  to  the 
contributor  the  amount  of  the 
contribution  that  exceeds  the  limit. 

(iv)  Earmarked  contributions  which 
exceed  the  contributor's  limit  to  the 
designated  participant  under  11  CFR 
part  110  may  not  be  reallocated  by  the 
fundraising  representative  without  the 
prior  written  permission  of  the 
contributor.  A  written  instrument  made 
payable  to  one  of  the  participants  shall 
be  considered  an  earmarked 
contribution  unless  a  written  statement 
by  the  contributor  indicates  that  it  is 
intended  for  inclusion  in  the  general 
proceeds  of  the  fundraising  activity. 

(8)  Allocation  of  expenses  and 
distribution  of  net  proceeds,  (i)  If 
participating  committees  are  not 
affiliated  as  defined  in  11  CFR  110.3 
prior  to  the  joint  fundraising  activity  and 
are  not  committees  of  the  same  political 
party: 

(A)  After  gross  contributions  are 
allocated  among  the  participants  under 
11  CFR  9034.8(c)(7),  the  fundraising 
representative  shall  calculate  each 
participant's  share  of  expenses  based  on 
the  percentage  of  the  total  receipts  each 
participant  had  been  allocated.  To 
calculate  each  participant's  net 
proceeds,  the  fundraising  representative 
shall  subtract  the  participant's  share  of 
expenses  from  the  amoimt  that 
participant  has  been  allocated  from 
gross  proceeds. 

(B)  A  participant  may  only  pay 
expenses  on  behalf  of  another 
participant  subject  to  the  contribution 
hmits  of  11  CFR  part  110.  See  also  11 
CFR  9034.4(b)(6). 

(C)  The  expenses  from  a  series  of 
fundraising  events  or  activities  shall  be 
allocated  among  the  participants  on  a 
per-event  basis  regardless  of  whether 
the  participants  change  or  remain  the 
same  throughout  the  series. 

(ii)  If  participating  committees  are 
affiliated  as  defined  in  11  CFR  110.3 


prior  to  the  joint  fundraising  activity  or 
if  participants  are  party  committees  of 
the  same  political  party,  expenses  need 
not  be  allocated  among  those 
participants.  Payment  of  such  expenses 
by  an  unregistered  committee  or 
organization  on  behalf  of  an  affiliated 
political  committee  may  cause  the 
unregistered  organization  to  become  a 
political  committee. 

(iii)  Payment  of  expenses  may  be 
made  from  gross  proceeds  by  the 
fundraising  representative. 

(9)  Reporting  of  receipts  and 
disbursements.—  (i)  Reporting  receipts. 
(A)  The  fundraising  representative  shall 
report  all  funds  received  in  the  reporting 
period  in  which  they  are  received.  Each 
Schedule  A  filed  by  the  fundraising 
representative  under  this  section  shall 
clearly  indicate  that  the  contributions 
reported  on  that  schedule  represent  joint 
fundraising  proceeds. 

(B)  After  distribution  of  net  proceeds, 
each  participating  political  committee 
shall  report  its  share  of  net  proceeds 
received  as  a  transfer-in  from  the 
fundraising  representative.  Each 
participating  pohtical  committee  shall 
also  file  a  memo  Schedule  A  itemizing 
its  share  of  gross  receipts  as 
contributions  from  original  contributors 
to  the  extent  required  under  11  CFR 
104.3(a). 

(ii)  Reporting  disbursements.  The 
fundraising  representative  shall  report ' 
all  disbursements  in  the  reporting  period 
in  which  they  are  made.  Each 
participant  shall  report  in  a  memo 
Schedule  B  his  or  her  total  allocated 
share  of  these  disbursements  in  the 
same  reporting  period  in  which  net 
proceeds  are  distributed  and  reported 
and  include  the  amount  on  page  4  of 
Form  3-P,  under  "Expenditures  Subject 
to  Limit." 

SM34.9    S«i«ofasMt*acquNwlfor 

fundraising  purposes. 

(a)  General.  A  candidate  may  sell 
assets  donated  to  the  candidate's 
authorized  conunittee(s)  or  otherwise 
acquired  for  fundraising  purposes  (See 
11  CFR  9034.5(c)(2)),  subject  to  the 
limitations  and  prohibitions  of  title  2, 
United  States  Code  and  11  CFR  parts 
110  and  114. 

(b)  Sale  after  end  of  matching 
payment  period.  A  candidate  whose 
outstanding  debts  exceed  his  or  her  cash 
on  hand  after  the  end  of  the  matching 
payment  period  as  determined  under  11 
CFR  9032.6  may  dispose  of  assets 
acquired  for  fundraising  purposes  in  a 
sale  to  a  wholesaler  or  other 
intermediary  who  will  in  turn  sell  such 
assets  to  the  public  provided  that  the 
sale  to  the  wholesaler  or  intermediary  is 


an  arms-length  transaction.  S 
under  this  subsection  will  noi 
to  the  Umitations  and  prohibi 
title  2.  United  States  Code  an 
parts  110  and  114. 

PART  903S— EXPENDITURE 
UMITATIONS 

1 1 

9035.1  Campaign  expenditure  Ii 

9035.2  Limitation  on  expenditur 
personal  or  family  funds. 

Authority:  26  U.S.C.  9035  and  9 

§  9035.1    Campaign  axpenditur 

(a)(1)  No  candidate  or  his  o 
authorized  committee(8)  shall 
incur  expenditures  in  connect 
the  candidate's  campaign  for 
nomination,  which  expenditu 
aggregate,  exreed  $10,000,000 
adjusted  under  2  U.S.C.  441a( 
that  the  aggregate  expenditur 
candidate  in  any  one  State  sh 
exceed  the  greater  of:  16  centi 
adjusted  under  2  U.S.C.  441a( 
multiplied  by  the  voting  age  p 
of  the  State  (as  certified  unde 
441a(e]);  or  $200,000  (as  adjus 
U.S.C.  441a(c)). 

(2)  The  Commission  will  ca 
amount  of  expenditures  attrib 
the  overall  expenditure  limit  < 
particular  state  using  the  full  i 
originally  charged  for  goods  a 
services  rendered  to  the  comr 
not  the  amounts  for  which  sue 
obligations  were  settled  and  [ 
unless  the  committee  can  den 
that  the  lower  amount  paid  re 
reasonable  settlement  of  a  bo 
dispute  with  the  creditor. 

(b)  Each  candidate  receivin 
expecting  to  receive  matching 
under  this  subchapter  shall  al 
his  or  her  expenditures  in  ace 
with  the  provisions  of  11  CFR 

(c)(1)  A  candidate  may  excl 
the  overall  expenditure  limita 
CFR  9035.1  an  amount  equal  ti 
all  salaries  and  overhead  expi 
as  an  exempt  legal  and  accoui 
compliance  cost  under  11  CFF 
100.8(b)(15).  For  purposes  of  tl 
overhead  expenditures  includ* 
not  limited  to  rent,  utilities,  of 
equipment,  furniture,  supplies, 
telephone  base  service  charge 
forth  at  11  CFR  106.2(b)(2)(iii)( 

(i)  If  the  candidate  wishes  t( 
larger  compliance  exemption  i 
person,  the  candidate  shall  esi 
allocation  percentages  for  eac 
individual  who  spends  all  or  a 
his  or  her  time  to  perform  duti 
are  considered  compliance.  Tl 
candidate  shall  keep  detailed 
support  the  derivation  of  each 
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prior  to  the  joint  fundraising  activity  or 
if  participants  are  party  committees  of 
the  same  political  party,  expenses  need 
not  be  allocated  among  those 
participants.  Payment  of  such  expenses 
by  an  unregistered  committee  or 
organization  on  behalf  of  an  affiliated 
political  committee  may  cause  the 
unregistered  organization  to  become  a 
political  committee. 

(iii)  Payment  of  expenses  may  be 
made  from  gross  proceeds  by  the 
fundraising  representative. 

(9)  Reporting  of  receipts  and 
disbursements.—  (i)  Reporting  receipts. 
(A)  The  fundraising  representative  shall 
report  all  funds  received  in  the  reporting 
period  in  which  they  are  received.  Each 
Schedule  A  filed  by  the  fundraising 
representative  under  this  section  shall 
clearly  indicate  that  the  contributions 
reported  on  that  schedule  represent  joint 
fundraising  proceeds. 

(B)  After  distribution  of  net  proceeds, 
each  participating  political  committee 
shall  report  its  share  of  net  proceeds 
received  as  a  transfer-in  firom  the 
fundraising  representative.  Each 
participating  pohtical  committee  shall 
also  file  a  memo  Schedule  A  itemizing 
its  share  of  gross  receipts  as 
contributions  from  original  contributors 
to  the  extent  required  under  11  CFR 
104.3(a). 

(ii)  Reporting  disbursements.  The 
fundraising  representative  shall  report  ■* 
all  disbursements  in  the  reporting  period 
in  which  they  are  made.  Each 
participant  shall  report  in  a  memo 
Schedule  B  his  or  her  total  allocated 
share  of  these  disbursements  in  the 
same  reporting  period  in  which  net 
proceeds  are  distributed  and  reported 
and  include  the  amoiuit  on  page  4  of 
Form  3-P.  under  "Expenditures  Subject 
to  Umit." 


S9034.9    SatoofasMtsacquirtdfor 
fundraising  purpose*. 

(a)  General.  A  candidate  may  sell 
assets  donated  to  the  candidate's 
authorized  committeefs)  or  otherwise 
acquired  for  fundraising  purposes  (See 
11  CFR  9034.5(c)(2)).  subject  to  the 
limitations  and  prohibitions  of  title  2, 
United  States  Code  and  11  CFR  parts 
110  and  114. 

(b)  Sale  after  end  of  matching 
payment  period.  A  candidate  whose 
outstanding  debts  exceed  his  or  her  cash 
on  hand  after  the  end  of  the  matching 
payment  period  as  determined  under  11 
CFTl  9032.6  may  dispose  of  assets 
acquired  for  fundraising  purposes  in  a 
sale  to  a  wholesaler  or  other 
intermediary  who  will  in  turn  sell  such 
assets  to  the  public  provided  that  the 
sale  to  the  wholesaler  or  intermediary  is 


an  arms-length  transaction.  Sales  made 
under  this  subsection  will  not  be  subject 
to  the  limitations  and  prohibitions  of 
title  2,  United  States  Code  and  11  CFR 
parts  110  and  114. 

PART  9035— EXPENDITURE 
UMITATIONS 

9035.1  Campaign  expenditure  limitation. 

9035.2  Limitation  on  expenditures  from 
personal  or  family  funds. 

Authority:  26  U.S.C.  9035  and  9039(b). 

§9035.1    Campaign  sxpenditurs  limitation. 

(a)(1)  No  candidate  or  his  or  her 
authorized  committee(s)  shall  knowingly 
incur  expenditures  in  connection  with 
the  candidate's  campaign  for 
nomination,  which  expenditures,  in  the 
aggregate,  exceed  $10,000,000  (as 
adjusted  under  2  U.S.C.  441a(c)).  except 
that  the  aggregate  expenditures  by  a 
candidate  in  any  one  State  shall  not 
exceed  the  greater  of:  16  cents  (as 
adjusted  under  2  U.S.C.  441a(c)) 
multiplied  by  the  voting  age  population 
of  the  State  (as  certified  under  2  U.S.C. 
441a(e));  or  $200,000  (as  adjusted  under  2 
U.S.C.  441a(c)). 

(2)  The  Commission  will  calculate  the 
amount  of  expenditures  attributable  to 
the  overall  expenditure  limit  or  to  a 
particular  state  using  the  full  amounts 
originally  charged  for  goods  and 
services  rendered  to  the  committee  and 
not  the  amounts  for  which  such 
obligations  were  settled  and  paid, 
unless  the  committee  can  demonstrate 
that  the  lower  amount  paid  reflects  a 
reasonable  settlement  of  a  bona  fide 
dispute  with  the  creditor. 

(b)  Each  candidate  receiving  or 
expecting  to  receive  matching  funds 
under  this  subchapter  shall  also  allocate 
his  or  her  expenditures  in  accordance 
with  the  provisions  of  11  CFR  106.2. 

(c)(1)  A  candidate  may  exclude  from 
the  overall  expenditure  limitation  of  11 
CFR  9035.1  an  amount  equal  to  10%  of 
all  salaries  and  overhead  expenditures 
as  an  exempt  legal  and  accounting 
compliance  cost  under  11  CFR 
100.8(b)(15).  For  purposes  of  this  section 
overhead  expenditures  include,  but  are 
not  limited  to  rent,  utilities,  office 
equipment,  furniture,  supplies,  and 
telephone  base  service  charges  as  set 
forth  at  11  CFR  106.2(b)(2)(iii)(A). 

(i)  If  the  candidate  wishes  to  claim  a 
larger  compliance  exemption  for  any 
person,  the  candidate  shall  establish 
allocation  percentages  for  each 
individual  who  spends  all  or  a  portion  of 
his  or  her  time  to  perform  duties  which 
are  considered  compliance.  The 
candidate  shall  keep  detailed  records  to 
support  the  derivation  of  each 


percentage.  Such  records  shall  indicate 
which  duties  are  considered  compliance 
and  the  percentage  of  time  each  person 
spends  on  such  activity.  Alternatively, 
the  Commission's  Financial  Control  and 
Compliance  Manual  for  Presidential 
Primary  Candidates  contains  some  other 
accepted  allocation  methods  for 
calculating  a  compliance  exemption. 

(ii)  Exempt  compliance  costs  are  those 
legal  and  accounting  costs  incurred 
solely  to  ensure  compliance  with  26 
U.S.C.  9031  et  seq..  2  U.S.C.  431  et  seq.. 
and  11  CFR  ch.  I.  including  the  costs  of 
preparing  matching  fund  submissions 
and  the  costs  of  producing,  delivering 
and  explaining  computerized 
information  and  materials  provided 
pursuant  to  11  CFR  9033.12  and 
explaining  the  operation  of  the  computer 
system's  software.  The  costs  of 
preparing  matching  fund  submissions 
shall  be  limited  to  those  functions  not 
required  for  general  contribution 
processing  and  shall  include  the  costs 
associated  with:  Generating  the 
matching  fund  submission  list  and  the 
matching  fund  computer  tape  or  other 
form  of  magnetic  media  for  each 
submission,  edits  of  the  contributor  data 
base  that  are  related  to  preparing  a 
matching  fund  submission,  making 
photocopies  of  contributor  checks,  and 
seeking  additional  documentation  from 
contributors  for  matching  purposes.  The 
costs  associated  with  general 
contribution  processing  shall  include 
those  normally  performed  for 
fundraising  purposes,  or  for  compliance 
with  the  recordkeeping  and  reporting 
requirements  of  11  CFR  part  100  et  seq.. 
such  as  data  entry,  batching 
contributions  for  deposit,  and 
preparation  of  FEC  reports. 

(2)  A  candidate  may  exclude  from  the 
overall  expenditure  limitation  of  11  CFR 
9035.1  the  amount  of  exempt  fundraising 
costs  specified  in  11  CFR 
100.8(b)(21)(iii). 

(d)  The  expenditure  limitations  of  11 
CVK  9035.1  shall  not  apply  to  a 
candidate  who  does  not  receive 
matching  funds  at  any  time  during  the 
matching  payment  period. 

§  9035.2    LiR  Station  on  sxpsndlturts  from 
personal  or  family  funds. 

(a)(1)  No  candidate  who  has  accepted 
matching  funds  shall  knowingly  make 
expenditures  from  his  or  her  personal 
funds,  or  funds  of  his  or  her  immediate 
family,  in  connection  with  his  or  her 
campaign  for  nomination  for  election  to 
the  office  of  President  which  exceed 
$50,000,  in  the  aggregate.  This  section 
shall  not  operate  to  prohibit  any 
member  of  the  candidate's  immediate 
family  from  contributing  his  or  her 
personal  funds  to  the  candidate,  subject 


to  the  limitations  of  11  CFR  part  110.  The 
provisions  of  this  section  also  shall  not 
limit  the  candidate's  liability  for,  nor  the 
candidate's  ability  to  pay,  any 
repayments  required  under  11  CFR  part 
9038.  If  the  candidate  or  his  or  her 
committee  knowingly  incurs 
expenditures  in  excess  of  the  limitations 
of  11  CFR  llO.B(a),  the  Commission  may 
seek  civil  penalties  under  11  CFR  part 
111  in  addition  to  any  repajTnent 
determinations  made  on  the  basis  of 
such  excessive  expenditures. 

(2)  Expenditures  made  using  a  credit 
card  for  which  the  candidate  is  jointly  or 
solely  liable  will  count  against  the  limits 
of  this  section  to  the  extent  that  the  full 
amount  due,  including  any  finance 
charge,  is  not  paid  by  the  committee 
within  60  days  after  the  closing  date  of 
the  billing  statement  on  which  the 
charges  first  appear.  For  purposes  of  this 
section,  the  closing  date  shall  be  the 
date  indicated  on  the  billing  statement 
which  serves  as  the  cutoff  date  for 
determining  which  charges  are  included 
on  that  billing  statement. 

(b)  For  purposes  of  this  section,  the 
term  immediate  family  means  a 
candidate,  spouse,  and  any  child, 
parent,  grandparent,  brother,  half- 
brother,  sister,  or  half-sister  of  the 
candidate,  and  the  spouses  of  such 
persons. 

(c)  For  purposes  of  this  section, 
personal  funds  has  the  same  meaning  as 
specified  in  11  CFR  110.10. 

PART  9036— REVIEW  OF  SUBMISSION 
AND  CERTIFICATION  OF  PAYMENTS 
BY  COMMISSION 

Sec. 

9036.1  Threshold  submission. 

9036.2  Additional  submissions  for  matching 
fund  payments. 

9036.3  Submission  of  errors  and  insufTicient 
documentation. 

9036.4  Commission  review  of  submissions. 

9036.5  Resubmissions. 

9036.6  Continuation  of  certincation. 
Authority:  26  U.S.C.  9036  and  9039(b). 

S  9036.1    Thrssttoid  submission. 

(a)  Time  for  submission  of  threshold 
submission.  At  any  time  after  January  1 
of  the  year  immediately  preceding  the 
Presidential  election  year,  the  candidate 
may  submit  a  threshold  submission  for 
matching  fund  payments  in  accordance 
with  the  format  for  such  submissions  set 
forth  in  11  CFR  9036.1(b).  The  candidate 
may  submit  the  threshold  submission 
simultaneously  with  or  subsequent  to 
his  or  her  submission  of  the  candidate 
agreement  and  certifications  required  by 
11  CFR  9033.1  and  9033.2. 

(b)  Format  for  threshold  submission. 
(1)  For  each  State  in  which  the 


35942  Federal  Register  /  Vol.  56,  No.  145  /  Monday.  July  29,  1991  /  Rules  and  Regulations 


candidate  certiHes  that  he  or  she  has 
met  the  requirements  of  the 
certifications  in  11  CFR  9033.2(b),  the 
candidate  shall  submit  an  alphabetical 
list  of  contributors  showing: 

(i)  Each  contributor's  full  name  and 
residential  address; 

(ii)  The  occupation  and  name  of 
employer  for  individuals  whose 
aggregate  contributions  exceed  $200  in 
the  calendar  year; 

(iii)  The  date  of  deposit  of  each 
contribution  into  the  designated 
campaign  depository; 

(iv)  The  full  dollar  amount  of  each 
contribution  submitted  for  matching 
purposes; 

(v)  The  matchable  portion  of  each 
contribution  submitted  for  matching 
purposes; 

(vi)  The  aggregate  amount  of  all 
matchable  contributions  from  that 
contributor  submitted  for  matching 
purposes; 

(vii)  A  notation  indicating  which 
contributions  were  received  as  a  result 
of  joint  filndraising  activities. 

(2)  For  each  list  of  contributors 
generated  directly  or  indirectly  from 
computerized  files  or  computerized 
records,  the  candidate  shall  submit 
computerized  magnetic  media,  such  as 
magnetic  tapes  or  magnetic  diskettes, 
containing  the  information  required  by 
11  CFR  9036.1(b)(1)  in  accordance  with 
11  CFR  9033.12. 

(3)  The  candidate  shall  submit  a  full- 
size  photocopy  of  each  check  or  written 
instrument  and  of  supporting 
documentation  in  accordance  with  11 
CFR  9034.2  for  each  contribution  that  the 
candidate  submits  to  estabfish  eligibiHty 
for  matching  funds.  For  purposes  of  the 
threshold  submission,  the  photocopies 
shall  be  segregated  alphabetically  by 
contributor  within  each  State,  and  shall 
be  accompanied  by  and  referenced  to 
copies  of  the  relevant  deposit  slips. 

(4)  The  candidate  shall  submit  bank 
documentation,  such  as  bank-validated 
deposit  slips  or  unvalidated  deposit 
slips  accompanied  by  the  relevant  bank 
statements,  which  indicate  that  the 
contributions  submitted  were  deposited 
into  a  designated  campaign  depository. 

(5)  For  each  State  in  which  the 
candidate  certifies  that  he  or  she  has 
met  the  requirements  to  establish 
eligibility,  the  candidate  shall  submit  a 
listing,  alphabetically  by  contributor,  of 
all  checks  returned  by  the  bank  to  date 
as  unpaid  (e.g..  stop  payments,  non- 
sufficient  funds)  regardless  of  whether 
the  contribution  was  submitted  for 
matching.  This  listing  shall  be 
accompanied  by  a  full-size  photocopy  of 
each  unpaid  check,  and  copies  of  the 
associated  debit  memo  and  bank 
statement. 


(6)  For  each  State  in  which  the 
candidate  certifies  that  he  or  she  has 
met  the  requirements  to  establish 
eligibility,  the  candidate  shall  submit  a 
listing,  in  alphabetical  order  by 
contributor,  of  all  contributions  that 
were  refunded  to  the  contributor, 
regardless  of  whether  the  contributions 
were  submitted  for  matching.  For  each 
refunded  contribution,  the  listing  shall 
state  the  contributor's  full  name  and 
address,  the  deposit  date  and  batch 
number,  an  indication  of  which 
matching  fund  submission  the 
contribution  was  included  in.  if  any.  cuid 
the  amount  and  date  of  the  refund.  The 
listing  shall  be  accompanied  by  a  full- 
sized  photocopy  of  each  refunded 
contributor  check. 

(7)  The  candidate  shall  submit  all 
contributions  in  accordance  with  the 
Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order. 

(8)  Contributions  that  are  not 
submitted  in  compliance  with  this 
section  shall  not  count  toward  the 
threshold  amount. 

(c)  Threshold  certification  by 
Commission.  (1)  After  the  Commission 
has  determined  under  11  CFR  9033.4  that 
the  candidate  has  satisfied  the  eligibility 
and  certification  requirements  of  11  CFR 
9033.1  and  9033.2.  the  Commission  will 
notify  the  candidate  in  writing  that  the 
candidate  is  eligible  to  receive  primary 
matching  fund  payments  as  provided  in 
11  CFR  part  9034. 

(2)  If  the  Commission  makes  a 
determination  of  a  candidate's  eligibility 
under  11  CFR  9038.1(a)  in  a  Presidential 
election  year,  the  Commission  shall 
certify  to  the  Secretary,  within  10 
calendar  days  after  the  Commission  has 
made  its  determination,  the  amount  to 
which  the  candidate  is  entitled. 

(3)  If  the  Commission  makes  a 
determination  of  a  candidate's  eligibility 
under  11  CFR  9036.1(a)  in  the  year 
preceding  the  Presidential  election  year, 
the  Commission  will  notify  the 
candidate  that  he  or  she  is  eligible  to 
receive  matching  fund  payments; 
however,  the  Conmiission's 
determination  will  not  result  in  a 
payment  of  funds  to  the  candidate  until 
after  January  1  of  the  Presidential 
election  year. 

§9036.2    Additional  submlmlons  for 
matching  fund  payments. 

(a)  Time  for  submission  of  additional 
submissions.  The  candidate  may  submit 
additional  submissions  for  payments  to 
the  Commission  on  dates  to  be 
determined  and  published  by  the 
Commission. 

(b)  Format  for  additional  submissions. 
The  candidate  may  obtain  additional 


matching  fund  payments  subsequent  to 
the  Commission's  threshold  certification 
and  payment  of  primary  matching  funds 
to  the  candidate  by  filing  an  additional 
submission  for  payment.  All  additional 
submissions  for  payments  filed  by  the 
candidate  shall  be  made  in  accordance 
with  the  Federal  Election  Conmiission's 
Guideline  for  Presentation  in  Good 
Order. 

(1)  The  first  submission  for  matching 
funds  following  the  candidate's 
threshold  submission  shall  contain  all 
the  matchable  contributions  included  in 
the  threshold  submission  and  any 
additional  contributions  to  be  submitted 
for  matching  in  that  submission.  This 
submission  shall  contain  all  the 
information  required  for  the  threshold 
submission  except  that: 

(i)  The  candidate  is  not  required  to 
resubmit  the  candidate  agreement  and 
certifications  of  11  CFR  9033.1  and 
9033.2; 

(ii)  The  candidate  is  required  to 
submit  an  alphabetical  list  of 
contributors,  but  not  segregated  by  State 
as  required  in  the  threshold  submission: 

(iii)  The  candidate  is  required  to 
submit  a  listing,  alphabetical  by 
contributor,  of  all  checks  returned 
impaid.  but  not  segregated  by  State  as 
required  in  the  threshold  submission; 

(iv)  The  candidate  is  required  to 
submit  a  listing,  in  alphabetical  order  by 
contributor,  of  all  contributions 
refunded  to  the  contributor  but  not 
segregated  by  State  as  required  in  the 
threshold  submission. 

(v)  The  occupation  and  employer's 
name  need  not  be  disclosed  on  the 
contributor  list  for  individuals  whose 
aggregate  contributions  exceed  $200  in 
the  calendar  year,  but  such  information 
is  subject  to  the  recordkeeping  and 
reporting  requirements  of  2  U.S.C. 
432(c)(3).  434(b)(3)(A)  and  11  CFR 
102.9(a)(2).  104.3(a)(4)(i);  and 

(vi)  The  photocopies  of  each  check  or 
written  instrument  and  of  supporting 
documentation  shall  either  be 
alphabetized  and  referenced  to  copies  of 
the  relevant  deposit  slip,  but  not 
segregated  by  State  as  required  in  the 
threshold  submission;  or  such 
photocopies  may  be  batched  in  deposits 
of  50  contributions  or  less  and  cross- 
referenced  by  deposit  number  and 
sequence  number  within  each  deposit  on 
the  contributor  list. 

(2)  Following  the  first  submission 
under  11  CFR  903e.2(b)(l).  candidates 
may  request  additional  matching  funds 
on  dates  prescribed  by  the  Commission 
by  making  a  letter  request  in  lieu  of 
making  a  full  submission  as  required 
under  11  CFR  9036.2(b)(1).  however, 
letter  requests  may  not  be  submitted 


after  the  candidate's  date  ol 
Letter  requests  shall  state  ai 
matchable  contributions  not 
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regular  submission  on  a  date 
by  the  Co.mmission  as  a  lett< 
date  for  that  committee. 

(c)  Certification  of  additio 
payments  by  Commission.  (] 
candidate  who  is  eligible  un( 
9033.4  submits  an  additional 
for  payment  in  the  President 
year,  the  Commission  may  o 
Secretary  within  5  business  i 
the  Commission's  receipt  of  i 
submitted  by  the  candidate  i 
CFR  903a2(a),  an  amount  ba 
holdback  procedure  describt 
Federal  Election  Commissioi 
Guideline  for  Presentation  in 
Order.  If  the  candidate  make 
request  the  Commission  ma; 
the  Secretary  an  amount  whi 
than  that  requested  based  u; 
of  verified  matchable  contrib 
total  deposits  for  that  commi 
committee's  last  regular  subr 

(ii)  The  Commission  will  ci 
Secretary  any  additional  am* 
which  the  eligible  candidate 
if  any,  within  20  business  da; 
Commission's  receipt  of  infoi 
submitted  by  the  candidate  u 
CFR  9036.2(a),  unless  the  pro 
dollar  value  of  the  nonmatch 
contributions  contained  in  th 
submission  exceeds  10%  of  tl 
requested.  In  the  latter  case. 
Commission  will  certify  any  i 
amount  within  25  business  d< 
CFR  9036.4  for  Commission  p 
for  certification  of  additional 

(2)  After  a  candidate's  dat< 
ineligibility,  the  Commission 
to  the  Secretary,  within  20  bu 
days  after  receipt  of  a  submic 
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matching  fund  payments  subsequent  to 
the  Commission's  threshold  certification 
and  payment  of  primary  matching  funds 
to  the  candidate  by  flling  an  additional 
submission  for  payment.  All  additional 
submissions  for  payments  filed  by  the 
candidate  shall  be  made  in  accordance 
with  the  Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order. 

(1)  The  first  submission  for  matching 
funds  following  the  candidate's 
threshold  submission  shall  contain  all 
the  matchable  contributions  included  in 
the  threshold  submission  and  any 
additional  contributions  to  be  submitted 
for  matching  in  that  submission.  This 
submission  shall  contain  all  the 
information  required  for  the  threshold 
submission  except  that: 

(i]  The  candidate  is  not  required  to 
resubmit  the  candidate  agreement  and 
certifications  of  11  CFR  9033.1  and 
9033.2; 

(ii)  The  candidate  is  required  to 
submit  an  alphabetical  list  of 
contributors,  but  not  segregated  by  State 
as  required  in  the  threshold  submission; 

(iii)  The  candidate  is  required  to 
submit  a  listing,  alphabetical  by 
contributor,  of  all  checks  returned 
impaid,  but  not  segregated  by  State  as 
required  in  the  threshold  submission; 

(iv)  The  candidate  is  required  to 
submit  a  listing,  in  alphabetical  order  by 
contributor,  of  all  contributions 
refunded  to  the  contributor  but  not 
segregated  by  State  as  required  in  the 
threshold  submission. 

(v]  The  occupation  and  employer's 
name  need  not  be  disclosed  on  the 
contributor  list  for  individuals  whose 
aggregate  contributions  exceed  $200  in 
the  calendar  year,  but  such  information 
is  subject  to  the  recordkeeping  and 
reporting  requirements  of  2  U.S.C. 
432(c)(3),  434(b)(3)(A)  and  11  CFR 
102.9(a)(2),  104.3(a)(4)(i):  and 

(vi)  The  photocopies  of  each  check  or 
written  instrument  and  of  supporting 
documentation  shall  either  be 
alphabetized  and  referenced  to  copies  of 
the  relevant  deposit  slip,  but  not 
segregated  by  State  as  required  in  the 
threshold  submission;  or  such 
photocopies  may  be  batched  in  deposits 
of  50  contributions  or  less  and  cross- 
referenced  by  deposit  number  and 
sequence  number  within  each  deposit  on 
the  contributor  list. 

(2)  Following  the  first  submission 
under  11  CFR  903e.2(b)(l),  candidates 
may  request  additional  matching  funds 
on  dates  prescribed  by  the  Commission 
by  making  a  letter  request  in  lieu  of 
making  a  full  submission  as  required 
under  11  CFR  9036.2(b)(1).  however, 
letter  requests  may  not  be  submitted 


after  the  candidate's  date  of  ineligibility. 
Letter  requests  shall  state  an  amount  of 
matchable  contributions  not  previously 
submitted  for  matching  and  shall 
provide  bank  documentation,  such  as 
bank-validated  deposit  slips  or 
unvalidated  deposit  slips  accompanied 
by  the  relevant  bank  statement, 
demonstrating  that  the  committee  has 
received  the  funds  for  which  matching 
payments  are  requested.  The  amount 
requested  for  matching  may  include 
contributions  received  up  to  the  last 
business  day  preceding  the  date  of  the 
request.  On  the  next  submission  date  as 
designated  for  that  committee  after  a 
letter  request  has  been  made,  the 
committee  shall  submit  the 
documentation  required  under  11  CFR 
9036.2(b)(1)  for  all  contributions 
included  in  the  letter  request,  as  well  as 
any  contributions  submitted  for 
matching  in  that  full  submission.  A 
committee  may  not  submit  two 
consecutive  letter  requests,  but  the 
committee  may  choose  to  make  a  full 
regular  submission  on  a  date  designated 
by  the  Commission  as  a  letter  request 
date  for  that  committee. 

(c)  Certification  of  additional 
payments  by  Commission.  (l)(i)  When  a 
candidate  who  is  eligible  under  11  CFR 
9033.4  submits  an  additional  submission 
for  payment  in  the  Presidential  election 
year,  the  Commission  may  certify  to  the 
Secretary  within  5  business  days  after 
the  Commission's  receipt  of  information 
submitted  by  the  candidate  under  11 
CFR  903a2(a),  an  amount  based  on  the 
holdback  procedure  described  in  the 
Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order.  If  the  candidate  makes  a  letter 
request  the  Commission  may  certify  to 
the  Secretary  an  amount  which  is  less 
than  that  requested  based  upon  the  ratio 
of  verified  matchable  contributions  to 
total  deposits  for  that  committee  in  the 
committee's  last  regular  submission. 

(ii)  The  Commission  will  certify  to  thi! 
Secretary  any  additional  amount  to 
which  the  eligible  candidate  is  entitled, 
if  any,  within  20  business  days  after  the 
Commission's  receipt  of  information 
submitted  by  the  candidate  under  11 
CFR  9036.2(a),  unless  the  projected 
dollar  value  of  the  nonmatchable 
contributions  contained  in  the 
submission  exceeds  10%  of  the  amount 
requested.  In  the  latter  case,  the 
Commission  will  certify  any  additional 
amount  within  25  business  days.  See  11 
CFR  9036.4  for  Commission  procedures 
for  certification  of  additional  payments. 

(2)  After  a  candidate's  date  of 
Ineligibility,  the  Commission  will  certify 
to  the  Secretary,  within  20  business 
days  after  receipt  of  a  submission  by  the 


candidate  under  11  CFR  9036.2(a).  an 
amount  to  which  the  ineligible  candidate 
is  entitled  in  accordance  with  11  CFR 
9034.1(b).  unless  the  projected  dollar 
value  of  the  nonmatchable  contributions 
contained  in  the  submission  exceeds 
10%  of  the  amount  requested.  In  the 
latter  case,  the  Commission  will  certify 
any  amount  to  which  the  ineligible 
candidate  is  entitled  within  25  business 
days. 

(d)  Additional  submissions  submitted 
in  non-Presidential  election  year.  The 
candidate  may  submit  additional 
contributions  for  review  during  the  year 
preceding  the  presidential  election  year; 
however,  the  amount  of  each  submission 
made  during  this  period  must  exceed 
$50,000.  Additional  submissions  filed  by 
a  candidate  in  a  non-Presidential 
election  year  will  not  result  in  payment 
of  matching  funds  to  the  candidate  until 
after  January  1  of  the  Presidential 
election  year. 

S  9036.3    Submiseion  of  trrors  and 
Insufficient  docuroentattoa 

Contributions  which  are  otherwise 
matchable  may  be  rejected  for  matching 
purposes  because  of  submission  errors 
or  insufficient  supporting 
documentation.  Contributions,  other 
than  those  defined  in  11  CFR  9034.3  or  in 
the  form  of  money  orders,  cashier's 
checks,  or  similar  negotiable 
instruments,  may  become  matchable  if 
there  is  a  proper  resubmission  in 
accordance  with  11  CFR  9036.5  and 
0036.6.  Insufficient  documentation  or 
submission  errors  include  but  are  not 
limited  to: 

(a)  Discrepancies  in  the  written 
instrument,  such  as: 

(1)  Instruments  drawn  on  other  than 
personal  accounts  of  contributors  and 
not  signed  by  the  contributing 
individual; 

(2)  Signatiu%  discrepancies:  and 

(3)  Lack  of  the  contributor's  signature, 
the  amount  or  date  of  the  contribution. 

'  or  the  listing  of  the  committee  or 
candidate  as  payee. 

(b)  Discrepancies  between  listed 
contributions  and  the  written  instrument 
or  supporting  documentation,  such  as: 

(1)  The  listed  amount  requested  for 
matching  exceeds  the  amount  contained 
on  the  written  instnunent; 

(2)  A  written  instrument  has  not  been 
submitted  to  support  a  listed 
contribution; 

(3)  The  submitted  written  instnunent 
cannot  be  associated  either  by 
accountholder  identification  or  signature 
with  the  listed  contributor;  or 

(4)  A  discrepancy  between  the  listed 
contribution  and  the  supporting  bank 
documentation  or  the  bank 
documentation  is  omitted. 


(c)  Discrepancies  within  or  between 
contributor  lists  submitted,  such  as: 

(1)  The  address  of  the  contributor  is 
omitted  or  incomplete  or  the 
contributor's  name  is  alphabetized 
incorrectly,  or  more  than  one  contributor 
is  listed  per  item; 

(2)  A  discrepancy  in  aggregation 
within  or  between  submissions  which 
results  in  a  request  that  more  than  $250 
be  matched  for  that  contributor,  or  a 
listing  of  a  contributor  more  than  once 
within  the  same  submission;  or 

(3)  A  written  instrument  has  been 
previously  submitted  and  matched  in 
full  or  is  listed  twice  in  the  same 
submission. 

(d)  The  omission  of  information, 
supporting  statements,  or 
documentation  required  by  11  CFR 
9034 JL 

§  9036.4    Commission  review  of 
submissions. 

(a)  Non-acceptance  of  submission  for 
review  of  matchability.  The  Commission 
will  make  an  initial  review  of  each 
submission  made  under  11  CFR  part 
9036  to  determine  if  it  substantially 
meets  the  format  requirements  of  11  CFR 
9036.1(b)  and  9036.2(b)  and  the  Federal 
Election  Commission's  Guideline  for 
Presentation  in  Good  Order.  If  the 
Commission  determines  that  a 
submission  does  not  substantially  meet 
these  requirements,  it  will  not  review 
the  matchability  of  the  contributions 
contained  therein.  In  such  a  case,  the 
Commission  will  return  the  submission 
to  the  candidate  and  request  that  it  be 
corrected  in  accordance  with  the  formal 
requirements.  If  the  candidate  makes  a 
corrected  submission  within  3  business 
days  after  the  Commission's  return  of 
the  original,  the  Commission  will  review 
the  corrected  submission  prior  to  the 
next  regularly-scheduled  submission 
date.  Corrected  submissions  made  after 
this  tiu%e-day  period  will  be  reviewed 
subsequent  to  the  next  regularly- 
scheduled  submission  date. 

(b)  Acceptance  of  submission  for 
review  of  matchability.  If  the 
Commission  determines  that  a 
submission  made  under  11  CFR  part 
9036  satisfies  the  format  requirements  of 
11  CFR  9036.1(b)  and  9036.2(b)  and  the 
Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order,  it  will  review  the  matchability  of 
the  contributions  contained  therein.  The 
Commission,  in  conducting  its  review, 
may  utilize  statistical  sampling 
techniques.  Based  on  the  results  of  its 
review,  the  Commission  may  calculate  a 
matchable  amount  for  the  submission 
which  is  less  than  the  amount  requested 
by  the  candidate.  If  the  Commission 
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certifies  for  payment  to  the  Secretary  an 
amount  that  is  less  than  the  amount 
requested  by  the  candidate  in  a 
particular  submission,  or  reduces  the 
amount  of  a  subsequent  certification  to 
the  Secretary  by  adjusting  a  previous 
certification  made  under  11  CFR 
9036.2(c)(1).  the  Commission  will  notify 
the  candidate  in  writing  of  the  following: 

(1)  The  amount  of  the  difference 
between  the  amount  requested  and  the 
amount  to  be  certified  by  the 
Commission; 

(2)  The  amount  of  each  contribution 
and  the  corresponding  contributor's 
name  for  each  contribution  that  the 
Commission  has  rejected  as  non- 
matchable  and  the  reason  that  it  is  not 
matchable;  or  if  statistical  sampling  is 
used,  the  estimated  amount  of 
contributions  by  type  and  the  reason  for 
rejection: 

(3)  The  amount  of  contributions  that 
have  been  determined  to  be  matchable 
and  that  the  Commission  will  certify  to 
the  Secretary  for  payment;  and 

(4)  A  statement  that  the  candidate 
may  supply  the  Commission  with 
additional  documentation  or  other 
information  in  the  resubmission  of  any 
rejected  contribution  under  11  CFR 
9036.5  in  order  to  show  that  a  rejected 
contribution  is  matchable  under  11  CFR 
9034.2. 

(c)  Adjustment  of  amount  to  be 
certified  by  Commission.  The  candidate 
shall  notify  the  Commission  as  soon  as 
possible  if  the  candidate  or  the 
candidate's  authorized  committee(s)  has 
knowledge  that  a  contribution  submitted 
for  matching  does  not  qualify  under  11 
CFR  9034.2  as  a  matchable  contribution, 
such  as  a  check  returned  to  the 
committee  for  insufficient  funds  or  a 
contribution  that  has  been  refunded,  so 
that  the  Commission  may  properly 
adjust  the  amount  to  be  certified  for 
payment. 

(d)  Commission  audit  of  submissions. 
The  Commission  may  determine,  for  the 
reasons  stated  in  11  CFR  part  9039,  that 
an  audit  and  examination  of 
contributions  submitted  for  matching 
payment  is  warranted.  The  audit  and 
examination  shall  be  conducted  in 
accordance  with  the  procedures  of  11 
CFR  part  9039. 

§9036.5    Resubmissions. 

(a)  Alternative  resubmission  methods. 
Upon  receipt  of  the  Commission's  notice 
of  the  results  of  the  submission  review 
pursuant  to  11  CFR  9036.4(b).  a 
candidate  may  choose  to: 

(1)  Resubmit  the  entire  submission;  or 

(2)  Make  a  written  request  for  the 
identification  of  the  specific 
contributions  that  were  rejected  for 


matching,  and  resubmit  those  specific 
contributions. 

(b)  Time  for  presentation  of 
resubmissions.  If  the  candidate  chooses 
to  resubmit  any  contributions  under  11 
CFR  9036.5(a).  the  contributions  shall  be 
resubmitted  on  dates  to  be  determined 
and  published  by  the  Commission.  The 
candidate  may  not  make  any 
resubmissions  later  than  the  first 
Tuesday  in  September  of  the  year 
following  the  Presidential  election  year. 

(c)  Format  for  resubmissions.  All 
resubmissions  filed  by  the  candidate 
shall  be  made  in  accordance  with  the 
Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order.  In  making  a  presentation  of 
resubmitted  contributions,  the  candidate 
shall  follow  the  format  requirements  as 
specified  in  11  CFR  9036.2(b)(1).  except 
that: 

(1)  The  candidate  need  not  provide 
photocopies  of  written  instruments, 
supporting  documentation  and  bank 
documentation  unless  it  is  necessary  to 
supplement  the  original  documentation. 

(2)  Each  resubmitted  contribution 
shall  be  referenced  to  the  submission  in 
which  it  was  first  presented. 

(3)  Each  list  of  resubmitted 
contributions  shall  reflect  the  aggregate 
amount  of  contributions  submitted  for 
matching  from  each  contributor  as  of  the 
date  of  the  original  submission. 

(4)  Each  list  of  resubmitted 
contributions  shall  reflect  the  aggregate 
amount  of  contributions  submitted  for 
matching  from  each  contributor  as  of  the 
date  of  the  resubmission. 

(5)  Each  list  of  resubmitted 
contributions  shall  only  contain 
contributions  previously  submitted  for 
matching  and  no  new  or  additional 
contributions. 

(6)  Each  resubmission  shall  be 
accompanied  by  a  statement  that  the 
candidate  has  corrected  his  or  her 
contributor  records  (including  the  data 
base  for  those  candidates  maintaining 
their  contributor  list  on  computer). 

(d)  Certification  of  resubmitted 
contributions.  Contributions  that  the 
Commission  determines  to  be  matchable 
will  be  certified  to  the  Secretary  within 
15  business  days.  If  the  candidate 
chooses  to  request  the  specific 
contributions  rejected  for  matching 
pursuant  to  11  CFR  9036.5(a)(2),  the 
amount  certified  shall  equal  only  the 
matchable  amount  of  the  particular 
contribution  that  meets  the  standards  on 
resubmission,  rather  than  the  amount 
projected  as  being  nonmatchable  based 
on  that  contribution  due  to  the  sampling 
techniques  used  in  reviewing  the 
original  submission. 

(e)  Initial  determinations.  If  the 
candidate  resubmits  a  contribution  for 


matching  and  the  Commission 
determines  that  the  rejected 
contribution  is  still  non-matchable,  the 
Commission  will  notify  the  candidate  in 
writing  of  its  determination.  The 
Commission  will  advise  the  candidate  of 
the  legal  and  factual  reasons  for  its 
determination  and  of  the  evidence  on 
which  that  determination  is  based.  The 
candidate  may  submit  written  legal  or 
factual  materials  to  demonstrate  that  the 
contribution  is  matchable  within  30 
calendar  days  after  service  of  the 
Commission's  notice.  Such  materials 
may  be  submitted  by  counsel  if  the 
candidate  so  desires. 

(f)  Final  determinations.  The 
Commission  will  consider  any  written 
legal  or  factual  materials  timely 
submitted  by  the  candidate  in  making  its 
final  determination.  A  final 
determination  by  the  Commission  that  a 
contribution  is  not  matchable  will  be 
accompanied  by  a  written  statement  of 
reasons  for  the  Commission's  action. 
This  statement  will  explain  the  reasons 
underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  upon  which 
the  determination  is  based. 

§9036.6    Continuation  of  Mrttflcatkm. 

Candidates  who  have  received 
matching  fimds  and  who  are  eligible  to 
continue  to  receive  such  funds  may 
continue  to  submit  additional 
submissions  for  payment  to  the 
Conunission  on  dates  specified  in  the 
Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order.  The  Commission  will  notify  each 
candidate  of  the  last  date  on  which 
contributions  may  be  submitted  for  the 
first  time  for  matching  in  the  year 
following  the  election.  The  last  date  for 
first-time  submissions  will  be  either  the 
last  Monday  in  February  or  the  second 
Monday  in  March  of  the  year  following 
the  election,  depending  on  the 
submission  schedule  the  Commission 
has  designated  for  the  candidate,  No 
contribution  will  be  matched  if  it  is 
submitted  after  the  last  submission  date 
designated  for  that  candidate,  regardless 
of  the  date  the  contribution  was 
deposited. 

PART  9037— PAYMENTS  AND 
REPORTING 

Sec. 

9037.1  Payments  of  Presidential  primary 
matching  funds. 

9037.2  Equitable  distribution  of  funds. 

9037.3  Depositsof  Presidential  primary 
matching  funds. 

Authority:  26  U.S.C.  9037  and  9039(b). 


{•037.1    Payments  Of  PrMHt< 
matching  ftjnds. 

Upon  receipt  of  a  written  i 
from  the  Commission,  but  n( 
beginning  of  the  matching  pi 
period,  the  Secretary  will  pr 
transfer  the  amount  certifiec 
matching  payment  account  t 
candidate. 

S9037^    EquKaMe  distrlfoutio 

In  making  such  transfers  t 
candidates  of  the  same  polit 
the  Secretary  will  seek  to  ac 
equitable  distribution  of  fun( 
in  the  matching  payment  act 
the  Secretary  will  take  into  i 
seeking  to  achieve  an  equita 
distribution  of  funds  aveilab 
matching  payment  account,  i 
sequence  in  which  such  cert 
are  received. 

§9037.3    Daposlts  of  PrMidar 
matctting  funds. 

Upon  receipt  of  any  match 
the  candidate  shall  deposit  t 
amount  received  into  a  ched 
account  maintained  by  the  c. 
principal  campaign  committc 
depository  designated  by  the 
The  account(s)  shall  be  main 
State  bank,  federally  charter 
depository  institution  or  otht 
depository  institution,  the  de 
which  are  insured  by  the  Fed 
Deposit  Insurance  Corpora tii 

PART  9038— EXAMINATION 
AUDITS 


ji 

udit 


Sec 

9038.1  Aud 

9036.2  Repayments. 

903a3    Liquidation  of  obligatior 
repayment. 

9038.4  Extensions  of  time. 

9038.5  Petitions  for  rehearing;  8 
repayment  determinations. 

9036.6  SUie-dated  committee  d 
Auttiority:  28  U.S.C  9038  and  C 

§9036.1    Audit 

(a)  Geneml.  (1)  The  Commi 
conduct  an  audit  of  the  qualil 
campaign  expenses  of  every  i 
and  his  or  her  authorized  con 
who  received  Presidential  pri 
matching  funds.  The  audit  mi 
conducted  at  any  time  after  tl 
the  candidate's  ineligibility. 

(2)  In  addition,  the  Commis 
conduct  other  examinations  £ 
from  time  to  time  as  it  deems 
to  carry  out  the  provisions  of 
subchapter. 

(3)  Information  obtained  pij 
any  audit  and  examination  cc 
under  11  CFR  9038.1(a)  (1)  am 
be  used  by  tiie  Commission  a 
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matching  and  the  Commission 
determines  that  the  rejected 
contribution  is  still  non-matchable,  the 
Commission  will  notify  the  candidate  in 
writing  of  its  determination.  The 
Commission  will  advise  the  candidate  of 
the  legal  and  factual  reasons  for  its 
determination  and  of  the  evidence  on 
which  that  determination  is  based.  The 
candidate  may  submit  written  legal  or 
factual  materials  to  demonstrate  that  the 
contribution  is  matchable  within  30 
calendar  days  after  service  of  the 
Commission's  notice.  Such  materials 
may  be  submitted  by  counsel  if  the 
candidate  so  desires. 

(f)  Final  determinations.  The 
Commission  will  consider  any  written 
legal  or  factual  materials  timely 
submitted  by  the  candidate  in  making  its 
final  determination.  A  final 
determination  by  the  Commission  that  a 
contribution  is  not  matchable  will  be 
accompanied  by  a  written  statement  of 
reasons  for  the  Commission's  action. 
This  statement  will  explain  the  reasons 
underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  upon  which 
the  determination  is  based. 

§  9036.6    Continuation  of  cortlflcation. 

Candidates  who  have  received 
matching  funds  and  who  are  eligible  to 
continue  to  receive  such  funds  may 
continue  to  submit  additional 
submissions  for  payment  to  the 
Commission  on  dates  specified  in  the 
Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order.  The  Commission  will  notify  each 
candidate  of  the  last  date  on  which 
contributions  may  be  submitted  for  the 
first  time  for  matching  in  the  year 
following  the  election.  The  last  date  for 
first-time  submissions  will  be  either  the 
last  Monday  in  February  or  the  second 
Monday  in  March  of  the  year  following 
the  election,  depending  on  the 
submission  schedule  the  Commission 
has  designated  for  the  candidate.  No 
contribution  will  be  matched  if  it  is 
submitted  after  the  last  submission  date 
designated  for  that  candidate,  regardless 
of  the  date  the  contribution  was 
deposited. 

PART  9037— PAYMENTS  AND 
REPORTING 

Sec. 

9037.1  Payments  of  Presidential  primary 
matching  funds. 

9037.2  Equitable  distribution  of  funds. 

9037.3  Deposits  of  Presidential  primary 
matching  funds. 

Authority:  26  U.S.C.  9037  and  9039(b). 
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5  •037.1    Payments  of  PrMlttontM  prtmary 
matching  fOnds. 

Upon  receipt  of  a  written  certification 
from  the  Commission,  but  not  before  the 
beginning  of  the  matching  payment 
period,  the  Secretary  will  promptly 
transfer  the  amoimt  certified  fttim  the 
matching  payment  account  to  the 
candidate. 

S9037.2    Equitable  distrKxitlon  Of  funds. 

In  making  such  transfers  to 
candidates  of  the  same  political  party, 
the  Secretary  will  seek  to  achieve  an 
equitable  distribution  of  funds  available 
in  the  matching  payment  account,  and 
the  Secretary  will  take  into  account,  in 
seeking  to  achieve  an  equitable 
distribution  of  funds  available  in  the 
matching  payment  account,  the 
sequence  in  which  such  certifications 
are  received. 

§9037.3    Deposits  of  Prsaidantlal  primary 
matdilng  funds. 

Upon  receipt  of  any  matching  funds, 
the  candidate  shall  deposit  the  full 
amount  received  into  a  checking 
account  maintained  by  the  candidate's 
principal  campaign  committee  in  the 
depository  designated  by  the  candidate. 
The  account(s]  shall  be  maintained  at  a 
State  bank,  federally  chartered 
depository  institution  or  other 
depository  institution,  the  deposits  of 
which  are  insured  by  the  Federal 
Deposit  Insurance  Coiporatioa 

PART  9038— EXAMtNATION  AND 
AUDITS 

Sec 

9038.1  Audit 

9038.2  RepaymenU. 

9038.3  Liqoidatton  of  obligations; 
repayment. 

9038.4  Extensions  of  time. 

9038.5  Petitions  for  rehearing;  stays  of 
repayment  determinations. 

9038.6  Stale-dated  committee  checks. 
Aiittnctty:  26  US.C  9038  and  9039(b1. 

S9038.1    Audit 

(a)  Genewl.  (1)  The  Commission  will 
conduct  an  audit  of  the  qualified 
campaign  expenses  of  every  candidate 
and  his  or  her  authorized  coinmittee{s) 
who  received  Presidential  primary 
matching  fimds.  The  audit  may  be 
conducted  at  any  time  after  the  date  of 
the  candidate's  ineligibihty. 

(2)  In  addition,  the  Commission  may 
conduct  other  examinations  and  audits 
from  time  to  time  as  it  deems  necessary 
to  carry  out  the  provisions  of  this 
subchapter. 

(3)  Information  obtained  pursuant  to 
any  audit  and  examination  conducted 
under  11  CFR  9038.1(a)  (1)  and  (2)  may 
be  used  by  Oie  Commission  as  the  basis. 


or  partial  basis,  for  its  repayment 
determinations  under  11  CTTl  903a2. 
(b)  Conduct  of  fieJdwork.  (1)  If  the 
candidate  or  the  candidate's  authorized 
committee  does  not  maintain  or  use  any 
computerized  information  containing  tiie 
data  listed  in  11  CFR  9033.12.  the 
Commission  will  give  the  candidate's 
authorized  committee  at  least  two 
weeks'  notice  of  the  Commission's 
intention  to  commence  fieldwork  on  the 
audit  and  examination.  The  fieldwork 
shall  be  conducted  at  a  site  provided  by 
the  committee.  If  the  candidate  or  the 
candidate's  authorized  committee 
maintains  or  uses  computerized 
information  containing  any  of  the  data 
hsted  in  11  CFR  9033.12.  the  Commission 
generally  will  request  such  information 
prior  to  commencement  of  audit 
fieldwork.  Such  request  will  be  made  in 
writing.  The  committee  shall  produce 
the  computerized  information  no  later 
than  15  calendar  days  after  service  of 
such  request  Upon  receipt  of  the 
computerized  information  requested  and 
compliance  with  the  technic^ 
specifications  of  11  CFR  9033.12(b),  the 
Commission  will  give  the  candidate's 
authorized  committee  at  least  two 
weeks'  notice  of  the  Commission's 
intention  to  commence  fieldwork  on  the 
audit  and  examination.  The  fieldwork 
shall  be  conducted  at  a  site  provided  by 
the  committee.  During  or  after  audit 
fieldwork.  the  Commission  may  request 
additional  or  updated  computerized 
information  which  expands  the  coverage 
dates  of  computerized  information 
previously  provided,  and  which  may  be 
used  for  purposes  including,  but  not 
limited  to,  updating  a  statement  of  net 
outstanding  campaign  obligations,  or 
updating  the  amount  chargeable  to  a 
state  expenditure  limit  Diuing  or  after 
audit  fieldwork.  the  Commission  may 
also  request  additional  computerized 
information  which  was  created  by  or 
becomes  available  to  the  committee  and 
that  is  of  assistance  in  the  Commission's 
audit  The  committee  shall  produce  the 
additional  or  updated  computerized 
information  no  later  than  15  calendar 
days  after  service  of  the  Commission's 
request. 

(i)  Office  space  and  records.  On  the 
date  scheduled  for  the  commencement 
of  fieldwork.  the  candidate  or  his  or  her 
authorized  committee(8)  shall  provide 
Commission  staff  with  office  space  and 
committee  records  in  accordance  with 
the  candidate  and  committee  agreement 
under  11  CFR  9033.1(b)(8). 

(ii)  Availability  of  committee 
personnel.  On  the  date  scheduled  for  the 
commencement  of  fieldwork.  the 
candidate  or  his  or  her  authorized 
committee(s)  shall  have  committee 
personnel  present  at  the  site  of  the 


fieldwork.  Such  Personnel  shall  be 
familiar  with  the  committee's  records 
and  operation  and  shall  be  available  to 
Commission  staff  to  answer  questions 
and  to  aid  in  locating  records. 

(iil)  Failure  to  provide  staff,  records  or 
office  space.  If  the  candidate  or  his  or 
her  authorized  conunittee(s)  fail  to 
provide  adequate  office  space, 
personnel  or  committee  records,  the 
Commission  may  seek  judicial 
intervention  under  2  U.S.C.  437d  or  26 
U.S.C.  9040(c]  to  enforce  the  candidate 
and  committee  agreement  made  under 
11  CFR  9033.1(b).  Before  seeking  judicial 
intervention,  the  Commission  will  notify 
the  candidate  of  his  or  her  failure  to 
comply  with  the  agreement  and  will 
recommend  corrective  action  to  bring 
the  candidate  into  compliance.  Upon 
receipt  of  the  Commission's  notification, 
the  candidate  will  have  10  calendar 
days  in  which  to  take  the  corrective 
action  indicated  or  to  otherwise 
demonstrate  to  the  Commission  in 
wrriting  that  he  or  she  is  complying  with 
the  candidate  and  committee  agreement 

(iv)  If.  in  the  course  of  the  audit 
process,  a  dispute  arises  over  the 
documentation  sought  or  other 
requirements  of  the  candidate 
agreement  the  candidate  may  seek 
review  by  the  Commission  of  the  issues 
raised.  To  seek  review,  the  candidate 
shall  submit  a  written  statement  within 
10  calendar  days  after  the  disputed 
Commission  staff  request  is  made, 
describing  the  dispute  and  indicating  the 
candidate's  proposed  altemative(s). 

(v)  If  the  candidate  or  his  or  her 
authorized  committee  fails  to  produce 
particular  records,  materials,  evidence 
or  other  information  requested  by  the 
Commission,  the  Commission  may  issue 
an  order  pursuant  to  2  U.S.C.  437d(a)(l) 
or  a  subpoena  or  subpoena  duces  tecum 
pursuant  to  2  U.S.C  437(d)(a)(3).  The 
procedures  set  forth  in  11  CFR  111.11 
through  111.15,  as  appropriate,  shall 
apply  to  the  production  of  such  records, 
materials,  evidence  or  other  information 
as  specified  in  the  order,  subpoena  or 
subpoena  duces  tecum. 

(2)  Fieldwork  will  include  the 
following  steps  designed  to  keep  the 
candidate  and  committee  informed  as  to 
the  progress  of  the  audit  and  to  expedite 
the  process: 

(i)  Entrance  conference.  At  the  outset 
of  the  fieldwork.  Commission  staff  will 
hold  an  entrance  conference,  at  which 
the  candidate's  representatives  will  be 
advised  of  the  purpose  of  the  audit  and 
the  general  procedures  to  be  followed. 
Future  requirements  of  the  candidate 
and  his  or  her  authorized  committee, 
such  as  possible  repayments  to  the 
United  States  Treasury,  will  also  be 
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discussed.  Committee  representatives 
shall  provide  information  and  records 
necessary  to  conduct  the  audit,  and 
Commission  staff  will  be  available  to 
answpf  committee  questions. 

(ii)  Reviev/  of  records.  During  the 
fieldwork.  Commission  staff  will  review 
committee  records  and  may  conduct 
interviews  of  committee  personnel. 
Commission  staff  will  be  available  to 
explain  aspects  of  the  audit  and 
examination  as  it  progresses.  Additional 
meetings  between  Conunission  staff  and 
committee  personnel  may  be  held  from 
time  to  time  during  the  fieldwork  to 
discuss  possible  audit  findings  and  to 
resolve  issues  arising  during  the  course 
of  the  audit. 

(iii)  Exit  conference.  At  the  conclusion 
of  the  fieldwork.  Commission  staff  will 
hold  an  exit  conference  to  discuss  with 
committee  representatives  the  staffs 
preliminary  findings  and 
recommendations  which  the 
Commission  staff  anticipates  that  it  may 
present  to  the  Commission  for  approval. 
Commission  staff  will  advise  committee 
representatives  at  this  conference  of  the 
projected  timetable  regarding  the 
issuance  of  an  audit  report,  the 
committee's  opportimity  to  respond 
thereto,  and  the  Commission's  initial 
and  final  repayment  determinations 
under  11  CFR  9038.2. 

(3)  Commission  staff  may  conduct 
additional  fieldwork  after  the 
completion  of  the  fieldwork  conducted 
pursuant  to  11  CFR  9038.1(b)  (1)  and  (2). 
Factors  that  may  necessitate  such 
follow-up  fieldwork  include,  but  are  not 
limited  to.  the  following: 

(i)  Committee  responses  to  audit 
findings; 

(ii)  Financial  activity  of  the  committee 
subsequent  to  the  fieldwork  conducted 
pursuant  to  11  CFR  9038.1(b)(1); 

(iii)  Committee  responses  to 
Commission  repayment  determinations 
made  under  11  CFR  9038.2. 

(4)  The  Commission  will  notify  the 
candidate  and  his  or  her  authorized 
committee  if  follow-up  fieldwork  is 
necessary.  The  provisions  of  11  CFR 
9038.1(b)  (1)  and  (2)  shall  apply  to  any 
additional  fieldwork  conducted. 

(c)  Preparation  of  interim  audit  report. 
(1)  After  the  completion  of  the  fieldwork 
conducted  pursuant  to  11  CFR 
9038.1(b)(1),  the  Commission  will  issue 
an  interim  audit  report  to  the  candidate 
and  his  or  her  authorized  committee. 
The  interim  audit  report  may  contain 
Commission  findings  and 
recommendations  regarding  one  or  more 
of  the  following  areas: 

(i)  An  evaluation  of  procedures  and 
systems  employed  by  the  candidate  and 
committee  to  comply  with  applicable 
provisions  of  the  Federal  Election 


Campaign  Act.  Primary  Matching 
Payment  Account  Act  and  Commission 
regulations; 

(ii)  Eligibility  of  the  candidate  to 
receive  primary  matching  payments; 

(iii)  Accuracy  of  statements  and 
reports  filed  with  the  Conunission  by  the 
candidate  and  committee; 

(iv)  Compliance  of  the  candidate  and 
committee  with  applicable  statutory  and 
regulatory  provisions  except  for  those 
instances  where  the  Commission  has 
instituted  an  enforcement  action  on  the 
matter(s)  under  the  provisions  of  2 
U.S.C.  437g  and  11  CFR  part  111;  and 

(v)  Preliminary  calculations  regarding 
future  repayments  to  the  United  States 
Treasury. 

(2)  The  candidate  and  his  or  her 
authorized  committee  will  have  an 
opportunity  to  submit,  in  vmriting,  within 
30  calendar  days  after  service  of  the 
interim  report  legal  and  factual 
materials  disputing  or  commenting  on 
the  contents  of  the  interim  report.  Such 
materials  may  be  submitted  by  counsel 
if  the  candidate  so  desires. 

(3)  The  Commission  will  consider  any 
written  legal  and  factual  materials 
submitted  by  the  candidate  or  his  or  her 
authorized  committee  in  accordance 
with  11  CFR  9038.1(c)(2)  before 
approving  and  issuing  an  audit  report  to 
be  released  to  the  public.  The  contents 
of  the  publicly-released  audit  report  may 
differ  from  that  of  the  interim  report 
since  the  Commission  will  consider 
timely  submissions  of  legal  and  factual 
materials  by  the  candidate  or  committee 
in  response  to  the  interim  report. 

(d)  Preparation  of  publicly-released 
audit  report.  An  audit  report  prepared 
subsequent  to  an  interim  report  will  be 
publicly  released  pursuant  to  11  CFR 
9038.1(e).  This  report  will  contain 
Commission  findings  and 
recommendations  addressed  in  the 
interim  audit  report  but  may  contain 
adjustments  based  on  the  candidate's 
response  to  the  interim  report.  In 
addition,  this  report  will  contain  an 
initial  repayment  determination  made 
by  the  Commission  pursuant  to  11  CFR 
9038.2(c)(1)  in  lieu  of  the  preliminary 
calculations  set  forth  in  the  interim 
report 

(e)  Public  release  of  audit  report.  (1) 
After  the  candidate  and  committee  have 
had  an  opportunity  to  respond  to  a 
written  interim  report  of  the 
Commission,  the  Commission  will  make 
public  the  audit  report  prepared 
subsequent  to  the  interim  report,  as 
provided  in  11  CFR  9038.1(d). 

(2)  If  the  Commission  determines,  on 
the  basis  of  information  obtained  under 
the  audit  and  examination  process,  that 
certain  matters  warrant  enforcement 
under  2  U.S.C.  437g  and  11  CFR  part  111. 


those  matters  will  not  be  contained  in 
the  publicly-released  report.  In  such 
cases,  the  audit  report  will  indicate  that 
certain  other  matters  have  been  referred 
to  the  Commission's  Office  of  General 
Counsel. 

(3)  The  Commission  will  provide  the 
candidate  and  the  committee  with 
copies  of  the  agenda  document 
containing  those  portions  of  the  final 
audit  report  to  be  considered  in  open 
session  24  hours  prior  to  releasing  the 
agenda  document  to  the  pubhc.  TTie 
Commission  will  also  provide  the 
candidate  and  committee  with  copies  of 
the  final  audit  report  24  hours  before 
releasing  the  report  to  the  public. 

(4)  Addenda  to  the  audit  report  may 
be  issued  from  time  to  time  as 
circumstances  warrant  and  as 
additional  information  becomes 
available.  Such  addenda  may  be  based, 
in  part,  on  follow-up  fieldwork 
conducted  under  11  CFR  9038.1(b)(3). 
and  will  be  placed  on  the  public  record. 

§  9038.2    Repayments. 

(a)  General.  (1)  A  candidate  who  has 
received  payments  from  the  matching 
payment  account  shall  pay  the  United 
States  Treasury  any  amounts  which  the 
Commission  determines  to  be  repayable 
under  this  section.  In  making  repayment 
determinations  under  this  section,  the 
Commission  may  utilize  information 
obtained  from  audits  and  examinations 
conducted  pursuant  to  11  CFR  9038.1 
and  part  9039  or  otherwise  obtained  by 
the  Commission  in  carrying  out  its 
responsibilities  under  this  subchapter. 

(2)  The  Commission  will  notify  the 
candidate  of  any  repayment 
determinations  made  under  this  section 
as  soon  as  possible,  but  not  later  than  3 
years  after  the  end  of  the  matching 
payment  period.  The  Commission's 
issuance  of  an  interim  audit  report  to  the 
candidate  under  11  CFR  9038.1(c)  will 
constitute  notification  for  purposes  of 
the  3  year  period. 

(3)  Once  the  candidate  receives  notice 
of  the  Commission's  final  repayment 
determination  under  this  section,  the 
candidate  should  give  preference  to  the 
repayment  over  all  other  outstanding 
obligations  of  his  or  her  committee, 
except  for  any  federal  taxes  owed  by 
the  committee. 

(b)  Bases  for  repayment — (1) 
Payments  in  excess  of  candidate's 
entitlement.  The  Commission  may 
determine  that  certain  portions  of  the 
payments  made  to  a  candidate  from  the 
matching  payment  account  were  in 
excess  of  the  aggregate  amount  of 
payments  to  which  such  candidate  was 
entitled.  Examples  of  such  -xcessive 


payments  include,  but  are  nc 
the  following: 

(i)  Payments  made  to  the  c 
after  the  candidate's  date  of 
where  it  is  later  determined 
candidate  had  no  net  outstai 
campaign  obligations  as  defi 
CFR  9034.5: 

(ii)  Payments  or  portions  c 
made  to  the  candidate  whicl 
determined  to  have  been  exc 
to  the  operation  of  the  Comn 
expedited  payment  procedui 
forth  in  the  Federal  Election 
Commission's  Guideline  for '. 
in  Good  Order 

(iii)  Payments  or  portions  ( 
made  on  the  basis  of  matche 
contributions  later  determint 
been  non-matchable; 

(iv)  Payments  or  portions  ( 
made  to  the  candidate  whicl 
determined  to  have  been  ex( 
to  the  candidate's  failure  to  i 
funds  received  by  a  fundrais 
representative  committee  un 
9034.8  on  the  candidate's  sta 
net  outstanding  campaign  ob 
under  11  CFR  9034.5;  and 

(v)  Payments  or  portions  o 
made  to  the  candidate  on  th( 
the  debts  reflected  in  the  car 
statement  of  net  outstanding 
obligations,  which  debts  are 
for  an  amount  less  than  that 
the  statement  of  net  outstanc 
campaign  obligations. 

(2)  Use  of  funds  for  non-qu 
campaign  expenses,  (i)  The  ( 
may  determine  that  amount( 
payments  made  to  a  Candida 
matching  payment  account  v 
for  purposes  other  than  thos( 
paragraphs  (b)(2)(i)  (A)-{C)  ( 
section: 

(A)  Defrayal  of  qualified  c 
expenses; 

(B)  Repayment  of  loans  wl 
used  to  defray  qualified  cam 
expenses;  and 

(C)  Restoration  of  funds  (o 
contributions  which  were  ret 
expended  to  defray  qualified 
expenses)  which  were  used  t 
qualified  campaign  expenses 

(ii)  Examples  of  Commissi! 
repayment  determinations  ui 
9038.2(b)(2)  include,  but  are  i 
to,  the  following: 

(A)  Determinations  that  a  i 
candidate's  authorized  comn 
agents  have  made  expenditu 
excess  of  the  limitations  set  I 
CFR  part  9035; 

(B)  Determinations  that  fui 
described  in  11  CFR  9038.2(b 
expended  in  violation  of  stati 
law; 
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those  matters  will  not  be  contained  in 
the  publicly-released  report.  In  such 
cases,  the  audit  report  will  indicate  that 
certain  other  matters  have  been  referred 
to  the  Commission's  Office  of  General 
Counsel. 

(3)  The  Commission  will  provide  the 
candidate  and  the  committee  with 
copies  of  the  agenda  document 
containing  those  portions  of  the  final 
audit  report  to  be  considered  in  open 
session  24  hours  prior  to  releasing  the 
agenda  document  to  the  pubhc.  llie 
Commission  will  also  provide  the 
candidate  and  committee  with  copies  of 
the  final  audit  report  24  hours  before 
releasing  the  report  to  the  public. 
.  (4)  Addenda  to  the  audit  report  may 
be  issued  from  time  to  time  as 
circumstances  warrant  and  as 
additional  information  becomes 
available.  Such  addenda  may  be  based, 
in  part,  on  follow-up  fieldwork 
conducted  under  11  CFR  9038.1(b)(3), 
and  will  be  placed  on  the  public  record. 

§  9038.2    Repayments. 

(a)  General  (1)  A  candidate  who  has 
received  payments  from  the  matching 
payment  account  shall  pay  the  United 
States  Treasury  any  amounts  which  the 
Commission  determines  to  be  repayable 
under  this  section.  In  making  repayment 
determinations  under  this  section,  the 
Commission  may  utilize  information 
obtained  firom  audits  and  examinations 
conducted  pursuant  to  11  CFR  9038.1 
and  part  9039  or  otherwise  obtained  by 
the  Commission  in  carrying  out  its 
responsibilities  under  this  subchapter. 

(2)  The  Commission  will  notify  the 
candidate  of  any  repayment 
determinations  made  under  this  section 
as  soon  as  possible,  but  not  later  than  3 
years  after  the  end  of  the  matching 
payment  period.  The  Commission's 
issuance  of  an  interim  audit  report  to  the 
candidate  under  11  CFR  9038.1(c)  will 
constitute  notification  for  purposes  of 
the  3  year  period. 

(3)  Once  the  candidate  receives  notice 
of  the  Commission's  final  repayment 
determination  under  this  section,  the 
candidate  should  give  preference  to  the 
repayment  over  all  other  outstanding 
obligations  of  his  or  her  committee, 
except  for  any  federal  taxes  owed  by 
the  committee. 

(b)  Bases  for  repayment — (1) 
Payments  in  excess  of  candidate's 
entitlement.  The  Commission  may 
determine  that  certain  portions  of  the 
payments  made  to  a  candidate  from  the 
matching  payment  account  were  in 
excess  of  the  aggregate  amount  of 
payments  to  which  such  candidate  was 
entitled.  Examples  of  such  'xcessive 
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payments  include,  but  are  not  limited  to, 
the  following: 

(i)  Payments  made  to  the  candidate 
after  the  candidate's  date  of  ineligibility 
where  it  is  later  determined  that  tne 
candidate  had  no  net  outstanding 
campaign  obligations  as  defined  in  11 
CFR  9034.5; 

(ii)  Payments  or  portions  of  payments 
made  to  the  candidate  which  are  later 
determined  to  have  been  excessive  due 
to  the  operation  of  the  Commission's 
expedited  payment  procedures  as  set 
forth  in  the  Federal  Election 
Commission's  Guideline  for  Presentation 
in  Good  Order 

(iii)  Payments  or  portions  of  payments 
made  on  the  basis  of  matched 
contributions  later  determined  to  have 
been  non-matchable; 

(iv)  Payments  or  portions  of  payments 
made  to  the  candidate  which  are  later 
determined  to  have  been  excessive  due 
to  the  candidate's  failure  to  include 
funds  received  by  a  fundraising 
representative  committee  under  11  CFR 
9034.8  on  the  candidate's  statement  of 
net  outstanding  campaign  obligations 
under  11  CFR  9034.5:  and 

(v)  Payments  or  portions  of  payments 
made  to  the  candidate  on  the  basis  of 
the  debts  reflected  in  the  candidate's 
statement  of  net  outstanding  campaign 
obligations,  which  debts  are  later  settled 
for  an  amount  less  than  that  stated  in 
the  statement  of  net  outstanding 
campaign  obligations. 

(2)  Use  of  funds  for  non-qualified 
campaign  expenses,  (i)  The  Commission 
may  determine  that  amount(s)  of  any 
payments  made  to  a  candidate  from  the 
matching  payment  account  were  used 
for  purposes  other  than  those  set  forth  in 
paragraphs  (b)(2)(i)  (A}-(C)  of  this 
section: 

(A)  Defrayal  of  qualified  campaign 
expenses; 

(B)  Repayment  of  loans  which  were 
used  to  defi-ay  qualified  campaign 
expenses;  and 

(C)  Restoration  of  fimds  (other  than 
contributions  which  were  received  and 
expended  to  defray  qualified  campaign 
expenses)  which  were  used  to  defray 
qualified  campaign  expenses. 

(ii)  Examples  of  Commission 
repayment  determinations  under  11  CFR 
9038.2(b)(2)  include,  but  are  not  limited 
to,  the  following: 

(A)  Determinations  that  a  candidate,  a 
candidate's  authorized  committee(s)  or 
agents  have  made  expenditures  in 
excess  of  the  limitations  set  forth  in  11 
CFR  part  9035; 

(B)  Determinations  that  funds 
described  in  11  CFR  9038.2(b)(2)(i)  were 
expended  in  violation  of  state  or  federal 
law; 


(C)  Determinations  that  funds 
described  in  11  CFR  9038.2(b)(2)(i)  were 
expended  for  expenses  resulting  from  a 
violation  of  state  or  federal  law,  such  as 
the  payment  of  fines  or  penalties;  and 

(D)  Determinations  that  funds 
described  in  11  CFR  9038.2(b)(2)(i)  were 
expended  for  costs  associated  with 
continuing  to  campaign  after  the 
candidate's  date  of  ineligibility. 

(iii)  The  amount  of  any  repayment 
sought  under  this  section  shall  bear  the 
same  ratio  to  the  total  amount 
determined  to  have  been  used  for  non- 
qualified campaign  expenses  as  the 
emount  of  matching  funds  certified  to 
the  candidate  bears  to  the  total  deposits, 
as  of  the  candidate's  date  of  ineligibility. 
Total  deposits  is  defined  in  accordance 
v^ith  11  CFR  9038.3(c)(2).  For  the  purpose 
cf  seeking  repayment  for  non-qualified 
campaign  expenses  from  committees 
that  have  received  matching  fund 
payments  after  the  candidate's  date  of 
ineligibility,  the  Commission  will  review 
comm.itlee  expenditures  to  determine  at 
what  point  committee  accounts  no 
longer  contain  matching  funds.  In  doing 
this,  the  Commission  will  review 
committee  expenditures  from  the  date  of 
the  last  matching  fund  payment  to  which 
the  candidate  was  entitled,  using  the 
assumption  that  the  last  payment  has 
been  expended  on  a  last-in,  first-out 
basis. 

(iv)  Repayment  determinations  under 
11  CFR  9038.2(b)(2)  will  include  all  non- 
qualified campaign  expenses  paid 
before  the  point  when  committee 
accounts  no  longer  contain  matching 
funds,  including  non-qualified  campaign 
expenses  listed  on  the  candidate's 
statement  of  net  outstanding  campaign 
obligations  that  may  result  in  a  separate 
repayment  determination  under  11  CFR 
9038.2(b)(1). 

(v)  If  a  candidate  or  a  candidate's 
authorized  committee(8)  exceeds  both 
the  overall  expenditure  Hmitation  and 
one  or  more  State  expenditure 
limitations,  as  set  forth  at  11  CFR 
9035.1(a),  the  repayment  determination 
under  11  CFR  9038.2(b)(2](i:J(A)  shall  be 
based  on  only  the  larger  of  either  the 
amount  exceeding  the  State  expenditure 
limitation(s)  or  the  amount  exceeding 
the  overall  expenditure  hmitation. 

(3)  Failure  to  provide  adequate 
documentation.  The  Commission  may 
determine  that  amount(s)  spent  by  the 
candidate,  the  candidate's  authorized 
committee(s),  or  agents  were  not 
documented  in  accordance  with  11  CFR 
9033.11.  The  amount  of  any  repayment 
sought  under  this  section  shall  be 
determined  by  using  the  formula  set 
forth  in  11  CFR  9038.2(b)(2)(iii). 

(4)  Surplus.  The  Commission  may 
determine  that  the  candidate's  net 


outstanding  campaign  obligations,  as 
defined  in  11  CFR  9034.5.  reflect  a 
surplus.  The  Commission  may  determine 
that  the  net  income  derived  from  the 
investment  of  surplus  public  funds  after 
the  candidate's  date  of  ineligibility,  less 
Federal,  State  and  local  taxes  paid  on 
such  income,  is  also  repayable, 
(c)  Repayment  determination 
procedures.  Commission  repayment 
determinations  will  be  made  in 
accordance  with  the  procedures  set 
forth  at  11  CFR  9038.2(c)  (1)  through  (4) 
of  this  section. 

(1)  Initial  determination.  The 

C  nimission  will  provide  the  candidate 
wnth  a  written  notice  of  its  initial 
repayment  determination(s).  This  notice 
will  be  included  in  the  Commission's 
publicly-released  audit  report,  pursuant 
to  11  CFR  9038.1(d).  and  will  set  forth 
the  legal  and  factual  reasons  for  such 
determination(s).  Such  notice  will  also 
advise  the  candidate  of  the  evidence 
upon  which  any  such  determination  is 
based.  If  the  candidate  does  not  dispute 
en  initial  repayment  determination  of 
the  Commission  within  30  calendar  days 
after  service  of  the  notice,  such  initial 
determination  will  be  considered  a  final 
determination  of  the  Commission. 

(2)  Submission  of  written  materials.  If 
the  candidate  disputes  the  Commission's 
initial  repayment  determination(s),  he  or 
she  shall  have  an  opportunity  to  submit 
in  writing,  within  30  calendar  days  after 
service  of  the  Commission's  notice,  legal 
and  factual  materials  to  demonstrate 
that  no  repayment,  or  a  lesser 
repayment,  is  required.  The  Commission 
will  consider  any  written  legal  and 
fjctual  materials  submitted  by  the 
candidate  within  this  30-day  period  in 
making  its  final  repayment 
determine tion(s).  Such  materials  may  be 
submitted  by  counsel  if  the  candidate  so 
desires. 

(3)  Oral  presentation.  A  candidate 
who  has  submitted  written  materials 
under  11  CFR  9038.2(c)(2)  may  request 
that  the  Commission  provide  such 
candidate  with  an  opportunity  to 
address  the  Commission  in  open 
session.  If  the  Commission  decides  by 
an  affirmative  vote  of  four  (4)  of  its 
members  to  grant  the  candidate's 
request,  it  will  inform  the  candidate  of 
the  date  and  time  set  for  the  oral 
presentation.  At  the  date  and  time  set 
by  the  Commission,  the  candidate  or 
candidate's  designated  representative 
will  be  allotted  an  amount  of  time  in 
which  to  make  an  oral  presentation  to 
the  Com.mission  based  upon  the  legal 
and  factual  materials  submitted  under 
11  CFR  903a.2(c)(2).  The  candidate  or 
representative  will  also  have  the 
opportunity  to  answer  any  questions 
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from  individual  members  of  the 
Commission. 

(4)  Final  determination.  In  making  its 
final  repayment  detennination(s].  the 
Commission  will  consider  any 
submission  made  under  11  CFR 
g036.2(c)(2]  and  any  oral  presentation 
made  under  11  CFR  9038.2(c)(3).  A  final 
determination  that  a  candidate  must 
repay  a  certain  amount  will  be 
accompanied  by  a  written  statement  of 
reasons  for  the  Commission's  actions. 
This  statement  will  explain  the  reasons 
underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  upon  which 
the  determination  is  based. 

(d)  Repayment  period.  (1)  Within  90 
calendar  days  after  service  of  the  notice 
of  the  Commission's  initial  repayment 
detennination(s).  the  candidate  shall 
repay  to  the  Secretary  amounts  which 
the  Commission  has  determined  to  be 
repayable.  Upon  application  by  the 
candidate,  the  Commission  may  grant 
an  extension  of  up  to  90  calendar  days 
in  which  to  make  repayment. 

(2)  [f  the  candidate  submits  written 
materials  under  11  CFR  9038.2(c)(2) 
disputing  the  Commission's  initial 
repayment  determination(s),  the  time  for 
repayment  will  be  suspended  until  the 
Commission  makes  its  final  repayment 
detennination(s).  Within  30  calendar 
days  after  service  of  the  notice  of  the 
Commission's  final  repayment 
determination(s),  the  candidate  shall 
repay  to  the  Secretary  amounts  which 
the  Commission  has  determined  to  be 
repayable.  Upon  appHcation  by  the 
candidate,  the  Commission  may  grant 
an  extension  of  up  to  90  days  in  which 
to  make  repayment. 

(e)  Computation  of  time.  The  time 
periods  established  by  this  section  shall 
be  computed  in  accordance  with  11  CFR 
111.2. 

(f)  Additional  repayments.  Nothing  in 
this  section  will  prevent  the  Commission 
from  making  additional  repa>Tnent 
determinations  on  one  or  more  of  the 
bases  set  forth  at  11  CFR  9038.2(b)  after 
it  has  made  a  final  determination  on  any 
such  basis.  The  Commission  may  make 
additional  repayment  determinations 
where  there  exist  facts  not  used  as  the 
basis  for  a  previous  final  determination. 
Any  such  additional  repayment 
determination  will  be  made  in 
accordance  with  the  provisions  of  this 
section. 

(g)  Newly-discovered  assets.  If.  after 
any  initial  or  final  repayment 
determination  made  under  this  section, 
a  candidate  or  his  or  her  authorized 
conunittee(8)  receives  or  becomes  aware 
of  assets  not  previously  included  in  any 
statement  of  net  outstanding  campaign 
obligations  submitted  pursuant  to  11 


CFR  9034.5.  the  candidate  or  his  or  her 
authorized  committee(s)  shall  prompUy 
notify  the  Commission  of  such  newly- 
discovered  assets.  Newly-discovered 
assets  may  include  refunds,  rebates, 
late-arriving  receivables,  and  actual 
receipts  for  capital  assets  in  excess  of 
the  value  specified  in  any  previously- 
submitted  statement  of  net  outstanding 
campaign  obligations.  Newly-discovered 
assets  may  serve  as  a  basis  for 
additional  repayment  determinations 
under  11  CFR  9038.2(f). 

(h)  Petitions  for  rehearing;  stays 
pending  appeal.  The  candidate  may  file 
a  petition  for  rehearing  of  a  final 
repayment  determination  in  accordance 
with  11  CFR  9038.5(a).  The  candidate 
may  request  a  stay  olf  a  final  repayment 
determination  in  accordance  with  11 
CFR  9038.5(c)  pending  the  candidate's 
appeal  of  that  repayment  determination. 

§9038.3    Uquidatlon  of  Obligations: 
repayment 

(a)  The  candidate  may  retain  amounts 
received  from  the  matching  payment 
account  for  a  period  not  exceeding  6 
months  after  the  matching  payment 
period  to  pay  qualified  campaign 
expenses  incurred  by  the  candidate. 

(b)  After  all  obligations  have  been 
liquidated,  the  candidate  shall  so  inform 
the  Commission  in  writing. 

(c)(1)  If  on  the  last  day  of  candidate 
eligibility  the  candidate's  net 
outstanding  campaign  obligations,  as 
defined  in  11  CFR  9034.5,  reflect  a 
surplus,  the  candidate  shall  within  30 
calendar  days  of  the  ineligibility  date 
repay  to  the  Secretary  an  amount  which 
represents  the  amount  of  matching  funds 
contained  in  the  candidate's  surplus. 
The  amount  shall  be  an  amount  equal  to 
that  portion  of  the  surplus  which  bears 
the  same  ratio  to  the  total  surplus  that 
the  total  amount  received  by  the 
candidate  from  the  matching  payment 
account  bears  to  the  total  deposits  made 
to  the  candidate's  accounts. 

(2)  For  purposes  of  this  subsection, 
total  deposits  means  all  deposits  to  all 
candidate  accounts  minus  transfers 
between  accounts,  refunds,  rebates, 
reimbursements,  checks  retiu^ed  for 
insufficient  funds,  proceeds  of  loans  and 
other  similar  amounts. 

(3)  Notwithstanding  the  payment  of 
any  amounts  to  the  United  States 
Treasury  under  this  section,  the 
Commission  may  make  surplus 
repayment  determination(8)  which 
require  repayment  in  accordance  with 
11  CFR  9038.2. 

§9038.4    Extensions  of  time. 

(a)  It  is  the  policy  of  the  Commission 
that  extensions  of  time  under  11  CFR 
part  9038  shall  not  be  routinely  granted. 


(b)  Whenever  a  candidate  has  a  right 
or  is  required  to  take  action  within  a 
period  of  time  prescribed  by  11  CFR  part 
9038  or  by  notice  given  thereunder,  the 
candidate  may  apply  in  writing  to  the 
Commission  for  an  extension  of  time  in 
which  to  exercise  such  right  or  take  such 
action.  The  candidate  shall  demonstrate 
in  the  application  for  extension  that 
good  cause  exists  for  his  or  her  request. 

(c)  An  application  for  extension  of 
time  shall  be  made  at  least  7  calendar 
days  prior  to  the  expiration  of  the  time 
period  for  which  the  extension  is  sought. 
The  Commission  may,  upon  a  showing 
of  good  cause,  grant  an  extension  of 
time  to  a  candidate  who  has  applied  for 
such  extension  in  a  timely  manner.  The 
length  of  time  of  any  extension  granted 
hereunder  will  be  decided  by  the 
Commission  and  may  be  less  than  the 
amount  of  time  sought  by  the  candidate 
in  his  or  her  application. 

(d)  If  a  candidate  fails  to  seek  an 
extension  of  time,  exercise  a  right  or 
take  a  required  action  prior  to  the 
expiration  of  a  time  period  prescribed 
by  11  CFR  part  9038  die  Conunission 
may,  on  the  candidate's  showing  of 
excusable  neglect: 

(1)  Permit  such  candidate  to  exercise 
his  or  her  right(s).  or  take  such  required 
action(s)  after  the  expiration  of  the 
prescribed  time  period:  and 

(2)  Take  into  consideration  any 
information  obtained  in  connection  with 
the  exercise  of  any  such  right  or  taking 
of  any  such  action  before  making 
decisions  or  determinations  under  11 
CFR  part  9038. 

§  9038.5    Petitions  for  rehearing;  stays  of 
repayment  determinations. 

(a)  Petitions  for  rehearing.  (1) 
Following  the  Commission's  final 
determination  under  11  CFR  9033.10  or 
9034.5(g)  or  the  Commission's  final 
repayment  determination  under  11  CFR 
9038.2(c)(4),  the  candidate  may  file  a 
petition  for  rehearing  setting  forth  the 
relief  desired  and  the  legal  and  factual 
basis  in  support  To  be  considered  by 
the  Commission,  petitions  for  rehearing 
must 

(i)  Be  filed  within  20  calendar  days 
after  service  of  the  Commission's  final 
determination: 

(ii)  Raise  new  questions  of  law  or  fact 
that  would  materially  alter  the 
Commission's  final  determination;  and 

(iii)  Set  forth  clear  and  convincing 
grounds  why  such  questions  were  not 
and  could  not  have  been  presented 
during  the  earlier  determination  process. 

(2)  If  a  candidate  files  a  timely 
petition  under  this  section  challenging  a 
Commission  final  repayment 
determination,  the  time  for  repayment  of 
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(b)  Whenever  a  candidate  has  a  right 
or  is  required  to  take  action  within  a 
period  of  time  prescribed  by  11  CFR  part 
9038  or  by  notice  given  thereunder,  the 
candidate  may  apply  in  writing  to  the 
Commission  for  an  extension  of  time  in 
which  to  exercise  such  right  or  take  such 
action.  The  candidate  shall  demonstrate 
in  the  application  for  extension  that 
good  cause  exists  for  his  or  her  request. 

(c)  An  application  for  extension  of 
time  shall  be  made  at  least  7  calendar 
days  prior  to  the  expiration  of  the  time 
period  for  which  the  extension  is  sought. 
The  Commission  may,  upon  a  showing 
of  good  cause,  grant  an  extension  of 
time  to  a  candidate  who  has  applied  for 
such  extension  in  a  timely  manner.  The 
length  of  time  of  any  extension  granted 
hereunder  will  be  decided  by  the 
Commission  and  may  be  less  than  the 
amount  of  time  sought  by  the  candidate 
in  his  or  her  application. 

(d)  If  a  candidate  fails  to  seek  an 
extension  of  time,  exercise  a  right  or 
take  a  required  action  prior  to  the 
expiration  of  a  time  period  prescribed 
by  11  CFR  part  9038  the  Commission 
may.  on  the  candidate's  showing  of 
excusable  neglect: 

(1)  Permit  such  candidate  to  exercise 
his  or  her  right(s),  or  take  such  required 
action(s)  after  the  expiration  of  the 
prescribed  time  period:  and 

(2]  Take  into  consideration  any 
information  obtained  in  connection  with 
the  exercise  of  any  such  right  or  taking 
of  any  such  action  before  making 
decisions  or  determinations  under  11 
CFR  part  9038. 

§  9038.S    Petitions  for  retiearing;  stays  of 
repayment  determinations. 

(a)  Petitions  for  rehearing.  (1) 
Following  the  Commission's  final 
determination  under  11  CFR  9033.10  or 
9034.5(g)  or  the  Commission's  final 
repayment  determination  under  11  CFR 
9038.2(c)(4),  the  candidate  may  file  a 
petition  for  rehearing  setting  forth  the 
relief  desired  and  the  legal  and  factual 
basis  in  support  To  be  considered  by 
the  Commission,  petitions  for  rehearing 
must: 

(i)  Be  filed  within  20  calendar  days 
after  service  of  the  Commission's  final 
determination: 

(ii)  Raise  new  questions  of  law  or  fact 
that  would  materially  alter  the 
Commission's  final  determination:  and 

(iii)  Set  forth  clear  and  convincing 
grounds  why  such  questions  were  not 
and  could  not  have  been  presented 
during  the  earlier  determination  process. 

(2)  If  a  candidate  files  a  timely 
petition  under  this  section  challenging  a 
Commission  final  repayment 
determination,  the  time  for  repayment  of 


the  amount  at  issue  will  be  suspended 
until  the  Commission  serves  notice  on 
the  candidate  of  its  determination  on  the 
petition.  The  time  periods  for  making 
repayment  under  11  CFR  9038.2(d)(2) 
shall  apply  to  any  amounts  determined 
to  be  repayable  following  the 
Commission's  consideration  of  a  petition 
for  rehearing  under  this  section. 

(b)  Effect  of  failure  to  raise  issues. 
The  candidate's  failure  to  raise  an 
argument  in  a  timely  fashion  during  the 
initial  determination  process  or  in  a 
petition  for  rehearing  under  this  section, 
as  appropriate,  shall  be  deemed  a 
waiver  of  the  candidate's  right  to 
present  such  argimients  in  any  future 
stage  of  proceedings  including  any 
petition  for  review  filed  under  26  U.S.C. 
9041(a).  An  issue  is  not  timely  raised  in 
a  petition  for  rehearing  if  it  could  have 
been  raised  earlier  in  response  to  the 
Commission's  initial  determination. 

(c)  Stay  of  repayment  determination 
pending  appeal  (l)(i)  The  candidate 
may  apply  to  the  Commission  for  a  stay 
of  all  or  a  portion  of  the  amount 
determined  to  be  repayable  under  this 
section  or  under  11  CFR  9038.2  pending 
the  candidate's  appeal  of  that 
repayment  determination  pursuant  to  26 
U.S.C.  9041(a).  The  repayment  amount 
requested  to  be  stayed  shall  not  exceed 
the  amount  at  issue  on  appeal. 

(ii)  A  request  for  a  stay  shall  be  made 
in  writing  and  shall  be  filed  within  30 
calendar  days  after  service  of  the 
Commission's  decision  on  a  petition  for 
rehearing  under  paragraph  (a)  of  this 
section,  or,  if  no  petition  for  rehearing  is 
filed,  within  30  calendar  days  after 
service  of  the  Commission's  final 
repayment  determination  under  11  CFR 
9038.2(c)(4). 

(2)  The  Commission's  approval  of  a 
stay  request  will  be  conditioned  upon 
the  candidate's  presentation  of  evidence 
in  the  stay  request  that  he  or  she: 

(i)  Has  placed  the  entire  amount  at 
issue  in  a  separate  interest-bearing 
account  pending  the  outcome  of  the 
appeal  and  that  withdrawals  fi-om  the 
account  may  only  be  made  with  the  joint 
signatures  of  the  candidate  or  his  or  her 
agent  and  a  Commission  representative; 
or 

(ii)  Has  posted  a  surety  bond 
guaranteeing  payment  of  the  entire 
amount  at  issue  plus  interest;  or 

(iii)  Has  met  the  following  criteria: 

(A)  He  or  she  will  suffer  irreparable 
injury  in  the  absence  of  a  stay:  and,  if 
so,  that 

(B)  He  or  she  has  made  a  strong 
showing  of  the  likelihood  of  success  on 
the  merits  of  the  judicial  action. 

(C)  Such  relief  is  consistent  with  the 
public  interest;  and 


(D)  No  other  party  interested  in  the 
proceedings  would  be  substantially 
harmed  by  the  stay. 

(3)  In  determining  whether  the 
candidate  has  made  a  strong  showing  of 
the  likelihood  of  success  on  the  merits 
under  paragraph  (c)(2)(iii)(B)  of  this 
section,  the  Commission  may  consider 
whether  the  issue  on  appeal  presents  a 
novel  or  admittedly  difficult  legal 
question  and  whether  the  equities  of  the 
case  suggest  that  the  status  quo  should 
be  maintained. 

(4)  All  stays  shall  require  the  payment 
of  interest  on  the  amount  at  issue.  The 
amount  of  interest  due  shall  be 
calculated  from  the  date  30  days  after 
service  of  the  Commission's  final 
repayment  determination  under  11  CFR 
9038.2(c)(4)  and  shall  be  the  greater  of: 

(i)  An  amount  calculated  in 
accordance  with  28  U.S.C.  1961  (a)  and 
(b);  or 

(ii)  The  amount  actually  earned  on  the 
funds  set  aside  under  this  section. 

9  9038.6    Stal«<lated  committee  ct>ecks. 

If  the  committee  has  checks 
outstanding  to  creditors  or  contributors 
that  have  not  been  cashed,  the 
committee  shall  notify  the  Commission. 
The  committee  shall  inform  the 
Conunission  of  its  efforts  to  locate  the 
payees,  if  such  efforts  have  been 
necessary,  and  its  efforts  to  encourage 
the  payees  to  cash  the  outstanding 
checks.  The  committee  shall  also  submit 
a  check  for  the  total  amount  of  such 
outstanding  checks,  payable  to  the 
United  States  Treasury. 

PART  9039— REVIEW  AND 
INVESTIGATION  AUTHORITY 

Sec. 

9039.1  Retention  of  books  and  records. 

9039.2  Continuing  review. 

9039.3  Examinations  and  audits; 
investigations. 

Authority:  26  U.S.C.  9039. 

S  9039.1    Retention  of  t>ook«  and  records. 

The  candidate  and  his  or  her 
authorized  committee(s)  shall  keep  all 
books,  records  and  other  information 
required  under  11  CFR  9033.11.  9034.2 
and  part  9036  for  a  period  of  three  years 
pursuant  to  11  CFR  102.9(c)  and  shall 
furnish  such  books,  records  and 
information  to  the  Commission  on 
request. 

9  9039.2    Continuing  review. 

(a)  In  reviewing  candidate 
submissions  made  under  11  CFR  part 
9036  and  in  otherwise  carrying  out  its 
responsibilities  under  this  subchapter, 
the  Commission  may  routinely  consider 
information  from  the  following  sources: 


(1)  Any  and  all  materials  and 
communications  which  the  candidate 
and  his  or  her  authorized  committee(s) 
submit  or  provide  under  11  CFR  part 
9036  and  in  response  to  inquiries  or 
requests  of  the  Commission  and  its  staff; 

(2)  Disclosure  reports  on  file  with  the 
Conunission;  and 

(3)  Other  publicly  available 
documents. 

(b)  In  carrying  out  the  Commission's 
responsibilities  under  this  subchapter, 
Commission  staff  may  contact 
representatives  of  the  candidate  and  his 
or  her  authorized  committee(s)  to 
disouss  questions  and  to  request 
documentation  concerning  committee 
activities  and  any  submission  made 
under  11  CFR  part  9036. 

9  9039.3    Examination  and  audits; 
investigations. 

(a)  General.  (1)  The  Commission  will 
consider  information  obtained  in  its 
continuing  review  under  11  CFR  9039.2 
in  making  any  certification, 
determination  or  finding  under  this 
subchapter.  If  the  Commission  decides 
by  an  affirmative  vote  of  four  of  its 
members  that  additional  information 
must  be  obtained  in  connection  with  any 
such  certification,  determination  or 
finding,  it  will  conduct  a  further  inquiry. 
A  decision  to  conduct  an  inquiry  under 
this  section  may  be  based  on 
information  that  is  obtained  under  11 
CFR  9039.2,  received  by  the  Commission 
from  outside  sources,  or  otherwise 
ascertained  by  the  Commission  in 
carrying  out  its  supervisory 
responsibilities  under  the  Presidential 
Primary  Matching  Payment  Account  Act 
and  the  Federal  Election  Campaign  Act. 

(2)  An  inquiry  conducted  under  this 
section  may  be  used  to  obtain 
information  relevant  to  candidate 
eligibility,  matchability  of  contributions 
and  repayments  to  the  United  States 
Treasury.  Information  obtained  during 
such  an  inquiry  may  be  used  as  the 
basis,  or  partial  basis,  for  Commission 
certifications,  determinations  and 
findings  under  11  CFR  parts  9033.  9034. 
9036  and  9038.  Information  thus 
obtained  may  also  be  the  basis  of,  or  be 
considered  in  connection  with,  an 
investigation  under  2  U.S.C.  437g  and  11 
CFR  part  111. 

(3)  Before  conducting  an  inquiry  under 
this  section,  the  Commission  will 
attempt  to  obtain  relevant  information 
under  the  continuing  review  provisions 
of  11  CFR  9039.2.  Matching  payments 
will  not  be  withheld  pending  the  results 
of  an  inquiry  under  this  section  unless 
the  Commission  finds  patent 
irregularities  suggesting  the  possibility 
of  fraud  in  materials  submitted  by.  or  in 
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the  activities  of,  the  candidate  or  his  or 
her  authorized  committee(s). 

(b)  Procedures.  (1)  The  Commission 
will  notify  the  candidate  of  its  decision 
to  conduct  an  inquiry  under  this  section. 
The  notice  will  summarize  the  legal  and 
factual  basis  for  the  Commission's 
decision. 

(2)  The  Commission's  inquiry  may 
include,  but  is  not  limited  to.  the 
following: 

(i)  A  field  audit  of  the  candidate's 
books  and  records; 


(ii)  Field  interviews  of  agents  and 
representatives  of  the  candidate  and  his 
or  her  authorized  comnuttee(s]; 

(iii)  Verification  of  reported 
contributions  by  contacting  reported 
contributors; 

(iv)  Verification  of  disbursement 
information  by  contacting  reported 
vendors; 

(v)  Written  questions  under  order;  1 

(vi)  Production  of  documents  under 
subpoena: 

(vii)  Depositions. 


(3)  The  provisions  of  2  U.S.C  437g  and 
11  CFR  part  111  will  not  apply  to 
inquiries  conducted  under  this  section 
except  that  the  provisions  of  11  CFR 
111.12  through  111.15  shall  apply  to  any 
orders  or  subpoenas  issued  by  the 
Commission. 

Dated:  luly  19. 1991. 
John  Warren  McGarry. 

Chairman,  Federal  Election  Commission. 
(FR  Doc  91-17610  Filed  7-28-91;  445  am] 
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(3)  The  provisions  of  2  U.S.C  437g  and 
11  CFR  part  111  will  not  apply  to 
inquiries  conducted  under  this  section 
except  that  the  provisions  of  11  CFR 
111.12  through  111.15  shall  apply  to  any 
orders  or  subpoenas  issued  by  the 
Commission. 

Dated:  July  19. 1991. 
John  Warren  McGany. 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  91-17610  Filed  7-28-91:  a-45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1001 
RIN  0991-AA49 

Medicare  and  State  Health  Care 
Programs:  Fraud  and  Abuse;  OIG  Anti- 
Kickback  Provisions 

agency:  Office  of  Inspector  General 
(OIG),  HHS. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements 
section  14  of  Public  Law  100-93,  the 
Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  of  1987,  by 
specifying  various  payment  practices 
which,  although  potentially  capable  of 
inducing  referrals  of  business  under 
Medicare  or  a  State  health  care 
program,  will  be  protected  from  criminal 
prosecution  or  civil  sanctions  under  the 
anti-kickback  provisions  of  the  statute. 
EFFECTIVE  DATE:  This  regulation  is 
effective  on  July  29, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  S.  Crane  or  D.  McCarty 

Thornton,  Office  of  the  General 

Counsel.  (202)  619-0335. 
Joel  Schaer.  Office  of  Inspector  General, 

(202)  619-3270. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Medicare  Anti-Kickback  Statute 

Section  1128B{b)  of  the  Social  Security 
Act  (42  U.S.C.  1320a-7b(b)),  previously 
codified  at  sections  1877  and  1909  of  the 
Act,  provides  criminal  penalties  for 
individuals  or  entities  that  knowingly 
and  willfully  offer,  pay,  solicit  or  receive 
remuneration  in  order  to  induce 
business  reimbursed  under  the  Medicare 
or  State  health  care  programs.  The 
offense  is  classified  as  a  felony,  and  is 
punishable  by  fines  of  up  to  $25,000  and 
imprisonment  for  up  to  5  years. 

This  provision  is  extremely  broad. 
The  types  of  remuneration  covered 
specifically  include  kickbacks,  bribes, 
and  rebates  made  directly  or  indirectly, 
overtly  or  covertly,  or  in  cash  or  in  kind. 
In  addition,  prohibited  conduct  includes 
not  only  remuneration  intended  to 
induce  referrals  of  patients,  but 
remuneration  also  intended  to  induce 
the  purchasing,  leasing,  ordering,  or 
arranging  for  any  good,  facility,  service, 
or  item  paid  for  by  Medicare  or  State 
health  care  programs. 

Since  the  statute  on  its  face  is  so 
broad,  concern  has  arisen  among  a 
number  of  health  care  providers  that 
many  relatively  innocuous,  or  even 


beneficial,  commercial  arrangements  are 
technically  covered  by  the  statute  and 
are,  therefore,  subject  to  criminal 
prosecution. 

B.  Public  Law  100-93 

Public  Law  100-93.  the  Medicare  and 
Medicaid  Patient  and  Program 
Protection  Act  of  1987,  added  two  new 
provisions  addressing  the  anti-kickback 
statute.  Section  2  specifically  provided 
new  authority  to  the  Office  of  Inspector 
General  (OIG)  to  exclude  an  individual 
or  entity  from  participation  in  the 
Medicare  and  State  health  care 
programs  if  it  is  determined  that  the 
party  has  engaged  in  a  prohibited 
remuneration  scheme.  (Section 
1128(b)(7)  of  the  Act.  42  U.S.C.  1320a- 
7(b)(7))  This  new  sanction  authority  is 
intended  to  provide  an  alternative  civil 
remedy,  short  of  criminal  prosecution, 
that  will  be  a  more  effective  way  of 
regulating  abusive  business  practices 
than  is  the  case  under  criminal  law. 

In  addition,  section  14  of  Public  Law 
100-93  requires  the  promulgation  of 
regulations  specifying  those  payment 
practices  that  will  not  be  subject  to 
criminal  prosecution  under  section 
1128B  of  the  Act  and  that  will,  not 
provide  a  basis  for  exclusion  from  the 
Medicare  program  or  from  the  State 
health  care  programs  under  section 
1128(b)(7)  of  the  Act. 

C.  Notice  of  Intent 

The  legislative  history  of  section  14  of 
Public  Law  100-93  Indicates  that 
Congress  expected  the  Department  of 
Health  and  Human  Services  to  consult 
with  affected  provider,  practitioner, 
supplier  and  beneficiary  representatives 
before  promulgating  regulations.  In 
order  to  most  effectively  address  issues 
related  to  this  provision,  we  published  a 
notice  of  intent  to  develop  regidations 
(52  FR  38794,  October  19, 1987)  soliciting 
comments  from  interested  parties  prior 
to  developing  a  proposed  regulation.  As 
a  result  of  that  notice,  the  OIG  received 
a  number  of  public  comments, 
recommendations  and  suggestions  on 
generic  criteria  that  can  be  applied  to 
particular  types  of  business 
arrangements  in  order  to  determine  if 
such  arrangements  are  inappropriate  for 
civil  or  criminal  sanctions. 

D.  Notice  of  Proposed  Rulemaking 

The  proposed  regulation  designed  to 
implement  section  14  of  Public  Law  lOO- 
93  was  developed  by  the  OIG  and 
published  in  the  Federal  Register  on 
January  23, 1989  (54  FR  8033).  The 
regulation  sets  forih  various  proposed 
business  and  payment  practices,  or 
"safe  harbors."  that  would  not  be 
treated  as  criminal  offenses  under 


section  112BB(b)  of  the  Act  and  would 
not  serve  as  a  basis  for  a  program 
exclusion  under  section  1128(b)(7)  of  the 
Act.  As  a  result  of  that  proposed 
rulemaking,  we  received  a  total  of  754 
public  comments  for  consideration. 

II.  Summary  of  the  Proposed  Rule 

A.  Business  Arrangements  Not  Exempt 

The  proposed  regulation  indicated 
that  in  order  for  a  business  arrangement 
to  comply  with  one  of  the  ten  safe 
harbors,  each  standard  of  that  safe 
harbor  provision  would  have  to  be  met. 
The  proposed  rule  stated  that  if  the 
business  arrangement  involves 
payments  for  different  purposes  (for 
example  a  single  payment  for  personal 
services  and  for  equipment  rental)  then 
each  payment  purpose  would  be 
analyzed  to  determine  if  all  the 
standards  of  each  applicable  safe 
harbor  provision  have  been  fulfilled. 
The  proposed  rule  further  specified  that 
where  individuals  and  entities  have 
entered  into  arrangements  that  are 
covered  by  the  statute  and  where  they 
have  chosen  not  to  fully  comply  with 
one  of  the  exemptions  proposed  in  these 
regulations,  they  would  risk  scrutiny  by 
the  OIG  and  may  be  subject  to  civil  or 
criminal  enforcement  action. 

B.  Need  for  Continuing  Guidance 

Since  there  may  be  a  need  for  the 
Department  to  respond  to  changes  in 
health  care  delivery  or  business 
arrangements  more  quickly  and 
informally  than  through  the  regulatory 
process  to  keep  the  industry  abreast  of 
our  enforcement  policy,  the  proposed 
rule  invited  public  comment  on  how  we 
can  best  achieve  the  dual  goals  of 
keeping  the  industry  aware  of  our  views 
of  particular  business  practices,  and 
assuring  that  our  regulations  remain 
current  with  new  developments. 

C.  Notice  to  Beneficiaries 

While  we  considered  including  in 
several  of  the  proposed  safe  harbor 
provisions  a  requirement  that  a  person 
notify  each  Medicare  or  Medicaid 
patient  he  or  she  refers  to  a  related 
entity  of  the  financial  relationship  that 
exists,  we  indicated  that  such  notice 
requirements  may  be  unduly 
burdensome  compared  with  the 
potential  benefits  and,  therefore,  did  not 
include  the  requirement  in  the  safe 
harbors  in  the  proposed  regulation. 
Instead,  we  invited  public  comments  on 
this  issue. 

D.  Preferred  Provider  Organizations 

We  cited  the  increasing  variety  of 
arrangements  among  entities  grouped 
under  the  generic  headings  "preferred 
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section  1128B(b)  of  the  Act  and  would 
not  serve  as  a  basis  for  a  program 
exclusion  under  section  1128(b)(7)  of  the 
Act.  As  a  result  of  that  proposed 
rulemaking,  we  received  a  total  of  754 
public  comments  for  consideration. 

n.  Summary  of  the  Proposed  Rule 

A.  Business  Arrangements  Not  Exempt 

The  proposed  regulation  indicated 
that  in  order  for  a  business  arrangement 
to  comply  with  one  of  the  ten  safe 
harbors,  each  standard  of  that  safe 
harbor  provision  would  have  to  be  met. 
The  proposed  rule  stated  that  if  the 
business  arrangement  involves 
payments  for  different  purposes  (for 
example  a  single  payment  for  personal 
services  and  for  equipment  rental)  then 
each  payment  purpose  would  be 
analyzed  to  determine  if  all  the 
standards  of  each  applicable  safe 
harbor  provision  have  been  fulfilled. 
The  proposed  rule  further  specified  that 
where  individuals  and  entities  have 
entered  into  arrangements  that  are 
covered  by  the  statute  and  where  they 
have  chosen  not  to  fully  comply  with 
one  of  the  exemptions  proposed  in  these 
regulations,  they  would  risk  scrutiny  by 
the  OIG  and  may  be  subject  to  civil  or 
criminal  enforcement  action. 

B.  Need  for  Continuing  Guidance 

Since  there  may  be  a  need  for  the 
Department  to  respond  to  changes  in 
health  care  delivery  or  business 
arrangements  more  quickly  and 
informally  than  through  the  regulatory 
process  to  keep  the  industry  abreast  of 
our  enforcement  policy,  the  proposed 
rule  invited  public  comment  on  how  we 
can  best  achieve  the  dual  goals  of 
keeping  the  industry  aware  of  our  views 
of  particular  business  practices,  and 
assuring  that  our  regulations  remain 
current  with  new  developments. 

C.  Notice  to  Beneficiaries 

While  we  considered  including  in 
several  of  the  proposed  safe  harbor 
provisions  a  requirement  that  a  person 
notify  each  Medicare  or  Medicaid 
patient  he  or  she  refers  to  a  related 
entity  of  the  financial  relationship  that 
exists,  we  indicated  that  such  notice 
requirements  may  be  unduly 
burdensome  compared  with  the 
potential  benefits  and,  therefore,  did  not 
include  the  requirement  in  the  safe 
harbors  in  the  proposed  regulation. 
Instead,  we  invited  public  comments  on 
this  issue. 

D.  Preferred  Provider  Organizations 

We  cited  the  increasing  variety  of 
arrangements  among  entities  grouped 
under  the  generic  headings  "preferred 


provider  orgenizatjons"  (PPOs)  or 
"managed  care,"  and  that  unlike  liKfOs, 
there  is  often  no  single  entity  thai  is 
recognized  as  the  "health  care 
provider."  The  proposed  regulations  did 
not  specifically  delineate  a  safe  harbor 
provision  for  these  arrangements  since 
we  believed  that  one  or  more  of  the 
other  proposed  safe  harbors  would  often 
cover  relationships  in  preferred  provider 
and  managed  care  networks.  We  invited 
comments  from  the  public,  however,  on 
the  idea  of  adding  additional  safe 
harbor*  that  would  provide  further 
protection  to  HMOs,  R>08.  and  other 
managed  care  plans. 

E.  Waiver  of  Coinsurance  and 
Deductible  Amounts  for  Inpatient 
Hospital  Care 

We  noted  that  with  the  advent  in  1963 
of  the  prospective  payment  system  for 
paying  hospitals  for  inpatient  care,  some 
hospitals  have  advertised  the  routine 
waiver  of  Medicare  coinsurance  and 
deductible  amounts  as  a  means  of 
attracting  patients  to  their  facilities.  We 
solicited  conunents  on  defming  a  safe 
harbor  for  waiving  coinsurance  and 
deductible  amounts  that  would  be 
limited  to  inpatient  hospital  care,  be 
available  to  all  Medicare  beneficiaries 
without  regard  to  diagnosis  or  length  of 
stay,  and  assure  that  any  costs  to  the 
hospital  of  waiving  the  coinsurance  and 
deductible  amounts  would  not  be 
passed  on  to  any  Federal  program  as  a 
bad  debt  or  in  any  other  way. 

F.  Proposed  Safe  Harbors 

The  regulation  published  on  January 
23, 1989.  proposing  to  amend  42  CFR 
part  1001  by  adding  a  new  1 1001.952, 
set  forth  "safe  harbors"  in  ten  broad 
areas: 

1.  Investment  Interests 

To  reflect  the  view  that  Congress  did 
not  intend  to  bar  all  investments  by 
physicians  in  other  health  care  entities 
to  which  they  refer  patients,  a  safe 
harbor  provision  was  proposed  for 
investment  interests  in  large  public 
corporations  where  such  investmmts 
are  available  to  the  general  public  This 
safe  harbor  described  a  minimum 
number  of  shareholders  and  a  minimum 
number  of  assets  the  company  must 
have  in  order  to  qualify  under  this 
provision. 

Safe  harbors  for  limited  and  managing 
partnerships  were  considered  under  the 
proposed  regulation,  but  were  not 
included.  These  areas  were  discussed  in 
the  preamble  of  the  proposed  rule,  and 
we  specifically  requested  pubbc 
comments  on  adopting  these  practices 
as  safe  harbors. 


2.  Space  Rental 

While  many  rental  arrangements  are 
legitimate,  many  situations  exist  where 
rental  payments  are  simply  a  device 
used  to  mask  illegal  payments  intended 
to  induce  referrals.  Accordingly,  a  safe 
harbor  provision  was  proposed  for 
rental  arrangements  if:  (a)  Access  to  the 
space  is  for  periodic  intervals  and  such 
intervals  are  set  in  advance  in  the  lease, 
rather  than  based  on  the  number  of 
referred  patients;  (b)  the  lease  is  for  at 
least  one  year  so  it  cannot  be  readjusted 
on  too  frequent  a  basis  to  reflect  prior 
referrals;  and  (c)  the  charges  reflect  fair 
market  value. 

3.  Equipment  Rental 

With  the  understanding  that  the 
payment  for  the  use  of  diagnostic  and 
other  medical  equipment  may  simply  be 
a  vehicle  to  provide  reimbursement  for 
referrals,  a  safe  harbor  was  proposed 
for  certain  situations  involving 
equipment  rentals  similar  to  those 
applied  to  real  estate  rentals  cited 
above. 

4.  Personal  Services  and  Management 
Contracts 

While  health  care  providers  often 
have  arrangements  to  perform  services 
for  each  other  on  a  mutually  beneficial 
basis,  some  of  these  arrangements  may 
vary  the  payment  with  the  volume  of 
referrals.  The  proposed  regulation  set 
forth  a  s'^fe  harbor  provision  for  joint 
ventures  and  other  arrangements 
involving  payments  for  personal 
services  or  management  contracts,  but 
only  if  certain  standards  are  met  that 
limit  the  opportunity  to  provide  financial 
incentives  in  exchange  for  referrals.  This 
proposed  provision  required  the  services 
to  be  paid  at  fair  market  value,  and  was 
predicated  on  requirements  similar  to 
those  set  forth  in  the  provisions  for 
space  and  equipment  rental. 

5.  Sale  of  Practice 

Unlike  the  traditional  sale  of  a 
practice  by  a  retiring  physician,  a 
physician  may  sell,  or  appear  to  sell,  a 
practice  to  a  hospital  while  continuing 
to  practice  on  its  staff.  A  safe  harbcw 
provision  was  proposed  for  the  sale  of 
physician  practices  when  occurring  as 
the  result  of  retirement  or  some  other 
event  that  removes  the  physician  from 
the  practice  of  medicine  or  from  the 
service  area  in  which  he  or  she  was 
practicing,  but  not  when  the  sale  is  for 
the  purpose  of  obtainiikg  an  ongoing 
source  of  patient  referrals. 

6.  Referral  Services 

I^tifessional  societies  and  other 
consumer-oriented  groups  often  operate 


referral  services  for  a  fee.  Because  such 
a  service  fee  could  be  construed  as  a 
paynr»ent  in  order  to  obtain  a  referral,  we 
concluded  that  it  was  appropriate  to 
establish  a  specific  safe  harbor  for  this 
tj-pe  of  practice.  In  order  to  safeguard 
against  abuse,  however,  the  provision  is 
only  available  when  several  standards 
are  met. 

7.  Warranties 

It  is  in  the  public  interest  to  have 
companies  offer  warranties  as  an 
inducement  to  the  consumer  to  purchase 
a  product.  A  safe  harbor  was  proposed 
for  such  purposes. 

8.  Discounts 

Safe  harbors  relating  to  discounts, 
employees  and  group  purchasing 
organizations  are  specifically  required 
by  statute.  The  discoxmt  exception  was 
intended  to  encotn-age  price  competition 
that  benefits  the  Medicare  and  Medicaid 
programs.  The  proposed  discount 
provision  was  limited  in  application  to 
reductions  in  the  amount  a  seller 
charges  for  a  good  or  service  to  the 
buyer.  The  discount  could  take  the  form 
of  a  specified  price  break,  or  the 
inclusion  of  an  extra  quantity  of  the  item 
purchased  "at  no  extra  charge."  We  did 
not  propose  to  protect  many  kinds  of 
marketing  incentive  programs  such  as 
cash  rebates,  free  goods  or  services. 
redeemable  coupons,  or  credits. 

9.  Employees 

The  proposed  exception  for 
employees  permitted  an  employer  to  pay 
an  employee  in  whatever  manner  he  or 
she  chose  for  having  that  employee 
assist  in  the  sohcitation  of  program 
business  and  applied  only  to  bona  fide 
employee-employer  relationships. 

10.  Group  Purchasing  Organizations 

The  proposed  group  purdiasing 
organization  (GPO)  exception  was 
designed  to  apply  to  payments  from 
vendors  to  entities  authorized  to  act  as  a 
GPO  for  individuals  or  entities  who  are 
furnishing  Medicare  or  Medicaid 
services.  The  proposed  exception 
required  a  written  agreement  between 
the  GPO  and  the  individual  or  entity 
that  specifies  the  amounts  vendors  will 
pay  the  GPO. 

UI.  Respoose  to  Commeuts  and 
Summary  of  Revisions 

As  indicated  above,  in  response  to  the 
proposed  rulemaking  we  received  754 
public  comments  from  various  provider 
groups,  medical  facilities,  professional 
and  business  organizations  and 
associations,  medical  societies.  State 
and  local  government  entities,  private 
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practitioners  and  concerned  citizens. 
The  comments  included  both  general 
and  broadreaching  concerns  regarding 
the  impact  of  this  regulation,  and 
specific  comments  on  those  areas  and 
safe  harbor  provisions  about  which  we 
requested  public  input.  A  summary  of 
the  comments  received  and  our 
responses  to  those  conunents  follows. 

A.  General  Comments 

Comment:  A  large  number  of 
commenters  expressed  concern  about 
the  implication  of  engaging  in  a  business 
arrangement  that  does  not  comply  fully 
with  a  provision  of  this  regulation.  Some 
of  these  commenters  expressed  the  view 
that  the  safe  harbor  provisions  are 
narrowly  drawn  and  leave  many  lawful 
business  arrangements  unprotected. 
Moreover,  the  preamble  to  the  proposed 
rule  warns:  "[WJhere  individuals  and  ' 
entities  have  entered  into  arrangements 
that  are  covered  by  the  statute,  where 
they  have  chosen  not  to  comply  fully 
with  one  of  the  exemptions  in  these, 
regulations,  they  would  risk  scrutiny  by 
the  OIG  *  *  *."  These  conunenters 
urged  the  OIG  to  make  clear  that  the 
failure  to  comply  fully  with  a  safe 
harbor  provision  is  not  perse  illegal, 
and  does  not  mean  that  prosecution  will 
automatically  follow.  In  addition,  they 
requested  safe  harbor  protection  for 
business  arrangements  where  there  has 
only  been  a  "technical  violation"  of  the 
statute,  where  there  has  been 
"substantial  compliance"  with  this 
regulation,  or  where  the  remuneration  in 
question  is  "de  minimis." 

Response:  This  regulation  covers 
many  categories  of  business 
arrangements,  providing  standards  to  be 
met  within  each  safe  harbor  provision.  If 
a  person  participates  in  an  arrangement 
that  fully  complies  with  a  given 
provision,  he  or  she  will  be  assured  of 
not  being  prosecuted  criminally  or 
civilly  for  the  arrangement  that  is  the 
subject  of  that  provision. 

This  regulation  does  not  expand  the 
scope  of  activities  that  the  statute 
prohibits.  The  statute  itself  describes  the 
scope  of  illegal  activities.  The  legality  of 
a  particular  business  arrangement  must 
be  determined  by  comparing  the 
particular  facts  to  the  proscriptions  of 
the  statute. 

The  failure  to  comply  with  a  safe 
harbor  can  mean  one  of  three  things. 
First,  as  we  stated  in  the  preamble  to  the 
proposed  rule,  it  may  mean  that  the 
arrangement  does  not  fall  within  the 
ambit  of  the  statute.  In  other  words,  the 
arrangement  is  not  intended  to  induce 
the  referral  of  business  reimbursable 
under  Medicare  or  Medicaid;  so  there  is 
no  'eason  to  comply  with  the  safe 


harbor  standards,  and  no  risk  of 
prosecution. 

Second,  at  the  other  end  of  the 
spectrum,  the  arrangement  could  be  a 
clear  statutory  violation  and  also  not 
qualify  for  safe  harbor  protection.  In 
that  case,  assuming  the  arrangement  is 
obviously  abusive,  prosecution  would 
be  very  likely. 

Third,  the  arrangement  may  violate 
the  statute  in  a  less  serious  manner, 
although  not  be  in  compliance  with  a 
safe  harbor  provision.  Here  there  is  no 
way  to  predict  the  degree  of  risk.  Rather, 
the  degree  of  the  risk  depends  on  an 
evaluation  of  the  many  factors  which 
are  part  of  the  decision-making  process 
regarding  case  selection  for 
investigation  and  prosecution.  Certainly, 
in  many  (but  not  necessarily  all) 
instances,  prosecutorial  discretion 
would  be  exercised  not  to  pursue  cases 
where  the  participants  appear  to  have 
acted  in  a  genuine  good-faith  attempt  to 
comply  with  the  terms  of  a  safe  harbor, 
but  for  reasons  beyond  their  control  are 
not  in  compliance  with  the  terms  of  that 
safe  harbor.  In  other  instances,  there 
may  not  even  be  an  applicable  safe 
harbor,  but  the  arrangement  may  appear 
innocuous.  But  in  other  instances,  we 
will  want  to  take  appropriate  action. 

We  do  not  believe  the  Medicare  and 
Medicaid  programs  would  be  properly 
served  if  we  assured  protection  in  all 
instances  of  "substantial  compliance." 
"technical  violations,"  or  "de  minimis" 
payments.  Unfortunately,  these  are 
vague  concepts,  subject  to  differing 
interpretations.  In  this  requlation,  we 
have  attempted  to  provide  bright  lines, 
to  the  extent  possible,  for  safe  harbors 
in  order  to  provide  clarity  and 
predictability  as  to  what  conduct  is 
immune  from  government  action.  Our 
endorsement  of  the  concepts  mentioned 
above  would  only  serve  to  blur  these 
lines  and  produce  litigation  as  to  what 
"substantial,"  "technical"  and  "de 
minimis"  really  mean.  The  OIG 
therefore  declines  to  adopt  these 
concepts. 

A  recent  decision  of  the  United  States 
Court  of  Appeals  for  the  First  Circuit 
provides  an  indication  of  the  htigation 
problems  that  could  arise  if  "substantial 
comphance"  with  a  safe  harbor 
provision  was  all  that  was  required. 
United  States  v.  Bay  State  Ambulance 
and  Hospital  Rental  Service,  Inc.,  874 
F.2d  20  (1st  Cir.,  1989)  involved  an 
arrangement  between  an  employee  of  a 
city  owned  hospital  (Felci)  and  an 
ambulance  company  (Bay  State).  Felci 
was  involved  in  the  administration  of 
the  city's  ambulance  service  contract. 
During  this  period.  Bay  State  retained 
Felci  as  a  consultant,  provided  him  with 


two  automobiles,  and  paid  Felci's 
consulting  company  several  thousand 
dollars.  When  it  came  time  for  renewal 
of  the  ambulance  contract,  Felci  used 
his  position  and  influence  at  the  city 
hospital  to  assist  Bay  State  in  securing 
the  new  contract.  Felci  was  prosecuted 
and  convicted  under  the  statute. 

In  affirming  Felci's  conviction  (as  well 
as  that  of  Bay  State's  president,  Kotzen). 
the  First  Circuit  rejected  Felci's 
contention  that  he  had  substantially 
complied  with  this  regulation  as 
published  as  a  notice  of  proposed 
rulemaking,  and  thus  should  not  be 
prosecuted.  The  court  found:  'The 
proposed  regulation  does  not  exempt 
every  transaction  in  which  the  amount 
paid  for  services  is  an  amount 
consistent  with  fair  market  value;  rather 
it  exempts  only  a  small  subset  of  such 
transactions  *  *  *.  (Ujnder  the 
circumstances  such  as  the  present  case 
where  the  consulting  arrangement  is  not 
full-time,  *  *  *  stringent  requirements 
are  necessary  to  meet  the  exemption 
from  criminal  liability.  HHS  has  thus 
decided  not  to  create  a  safe  harbor  for 
transactions  such  as  the  present  case." 
(Emphasis  in  original;  footnote  omitted) 
Id.  874  F.2d  at  31. 

Comment:  Several  commenters 
described  business  arrangements  that 
technically  may  violate  the  statute,  but 
do  not  increase  costs  to  the  Medicare  or 
Medicaid  programs,  or  otherwise  injure 
beneficiaries.  They  requested  safe 
harbor  protection  for  these 
arrangements  because  of  concern  of 
their  risk  of  being  scrutinized. 

Response:  Increased  cost  to  the 
Medicare  and  Medicaid  programs  and 
harm  to  beneficiaries  are  not  the  only 
criteria  we  look  at  in  determining 
whether  a  particular  business 
arrangement  is  abusive.  As  the  court  in 
United  States  v.  Ruttenberq,  625  F.2d 
173. 177,  n.9  (7th  Cir.  1980)  noted: 

[T]he  law  does  not  make  increased  cost  to 
the  government  the  sole  criterion  of 
corruption.  In  prohibiting  "kickbacks," 
Congress  need  not  have  spelled  out  the 
obvious  truisms  that,  while  unnecessary 
expenditure  of  money  earned  and  contributed 
by  taxpaying  fellow  citizens  may  exacerbate 
the  result  of  the  crime,  kickback  schemes  can 
freeze  competing  suppliers  from  the  system, 
can  mask  the  possibility  of  government  price 
reductions,  can  misdirect  program  funds,  and, 
when  proportional,  can  erect  strong 
temptations  to  order  more  drugs  and  supplies 
than  needed. 

Furthermore,  it  is  unfortunately  not 
possible  to  provide  safe  harbor 
protections  for  all  business 
arrangements  that  are  not  abusive. 
There  are  certain  arrangements  that, 
although  themselves  legitimate,  are 
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two  automobiles,  and  paid  Felci's 
consulting  company  several  thousand 
dollars.  When  it  came  time  for  renewal 
of  the  ambulance  contract,  Felci  used 
his  position  and  influence  at  the  city 
hospital  to  assist  Bay  State  in  securing 
the  new  contract.  Felci  was  prosecuted 
and  convicted  under  the  statute. 

In  affirming  Felci's  conviction  (as  well 
as  that  of  Bay  State's  president,  Kotzen), 
the  First  Circuit  rejected  Felci's 
contention  that  he  had  substantially 
complied  with  this  regulation  as 
published  as  a  notice  of  proposed 
rulemaking,  and  thus  should  not  be 
prosecuted.  The  court  found:  "The 
proposed  regulation  does  not  exempt 
every  transaction  in  which  the  amount 
paid  for  services  is  an  amount 
consistent  with  fair  market  value;  rather 
it  exempts  only  a  small  subset  of  such 
transactions  *  *  *.  (U]nder  the 
circumstances  such  as  the  present  case 
where  the  consulting  arrangement  is  not 
full-time,  *  *  *  stringent  requirements 
are  necessary  to  meet  the  exemption 
&om  criminal  liability.  HHS  has  thus 
decided  not  to  create  a  safe  harbor  for 
transactions  such  as  the  present  case." 
(Emphasis  in  original;  footnote  omitted) 
Id.  874  F.2d  at  31. 

Comment:  Several  commenters 
described  business  arrangements  that 
technically  may  violate  the  statute,  but 
do  not  increase  costs  to  the  Medicare  or 
Medicaid  programs,  or  otherwise  injure 
beneficiaries.  They  requested  safe 
harbor  protection  for  these 
arrangements  because  of  concern  of 
their  risk  of  being  scrutinized. 

Response:  Increased  cost  to  the 
Medicare  and  Medicaid  programs  and 
harm  to  beneficiaries  are  not  the  only 
criteria  we  look  at  in  determining 
whether  a  particular  business 
arrangement  is  abusive.  As  the  court  in 
United  States  v.  Ruttenberq,  625  F.2d 
173, 177,  n.9  (7th  Cir.  1980)  noted: 

[Tjhe  law  does  not  make  increased  cost  to 
the  government  the  sole  criterion  of 
corruption.  In  prohibiting  "kickbacks," 
Congress  need  not  have  spelled  out  the 
obvious  truisms  that,  while  unnecessary 
expenditure  of  money  earned  and  contributed 
by  taxpaying  fellow  citizens  may  exacerbate 
the  result  of  the  crime,  kickback  schemes  can 
freeze  competing  suppliers  from  the  system, 
can  mask  the  possibility  of  government  price 
reductions,  can  misdirect  program  funds,  and. 
when  proportional,  can  erect  strong 
temptations  to  order  more  drugs  and  supplies 
than  needed. 

Furthermore,  it  is  unfortunately  not 
possible  to  provide  safe  harbor 
protections  for  all  business 
arrangements  that  are  not  abusive. 
There  are  certain  arrangements  that, 
although  themselves  legitimate,  are 


structurally  so  similar  to  abusive 
arrangements  that  protection  by  way  of 
new  safe  harbor  provisions  will 
inevitably  also  protect  abusive  practices 
83  well.  For  example,  equipment  rental 
arrangements  made  between  parties  in  a 
position  to  make  and  accept  referrals  do 
not  receive  safe  harbor  protection  if  the 
payments  are  based  on  utilization 
(sometimes  known  as  a  "wear  and  tear" 
clause).  We  recognize  that  equipment 
becomes  less  valuable  the  more  it  is 
used,  and  that  its  owner  deserves 
compensation  for  such  wear  and  tear. 
Howevei,  it  is  also  a  relatively  easy 
matter  to  disguise  such  a  wear  and  tear 
Fiyment  as  a  payment  for  referrals. 
Thus,  we  need  to  examine  the  intent  of 
the  parties  on  a  case-by-case  basis  even 
though  a  large  majority  of  such 
payments  may  represent  only  legitimate 
compensation  to  the  owner  of  the 
equipment. 

The  recent  case.  United  States  v.  Bay 
State  Ambulance  and  Hospital  Rental 
Service,  Inc.,  discussed  above, 
emphasizes  that  the  gravamen  of  a 
violation  of  the  statute  is  "inducement" 
and  not  necessarily  the  structure  of  the 
arrangement.  Id.  874  F.2d  at  29.  Thus, 
such  case  by  case  inquiries  must 
necessarily  focus  on  the  intent  of  the 
parties. 

The  Bay  State  Ambulance  case  also 
illustrates  the  risk  health  care  providers 
engage  In  when  they  enter  into  a 
business  arrangement  that  violates  the 
statute,  but  try  to  argue  that  the 
arrangem.ent  does  not  increase  program 
costs  or  result  in  overutilization.  The 
First  Circuit  rejected  the  defendants' 
arguments  that  there  would  have  been 
no  fiscal  drain  on  pubhc  programs 
because  ambulance  services  and 
Medicare  reimbursement  would  have 
been  required  no  matter  which 
ambulance  service  company  had 
received  the  contract.  The  court  noted 
that  it  was  unclear  whether  Medicare 
paid  Bay  State  more  for  these  services 
than  it  would  have  paid  to  the  losing 
bidder  even  though  that  bidder's  charges 
were  lower.  The  court  observed: 
"Although  the  reason  for  enacting  the 
statute  was  to  prevent  drains  on  the 
public  fisc,  the  statute  does  not  require 
that  there  be  a  drain  on  the  public  fisc  in 
order  for  payments  to  be  illegal."  Id. 
n.21,  874  F.2d  at  32. 

Comment  Numerous  commenters 
expressed  concern  about  the  difficulty 
m  revising  a  business  arrangement  that 
they  entered  into  with  a  good-faith 
belief  that  the  arrangement  did  not 
violate  the  statute,  but  which  they  now 
find  does  not  qualify  under  one  of  the 
safe  harbor  provisions.  They  suggested 
that  the  OIG  either  "grandfather"  these 


arrangements  or  provide  a  reasonable 
period  of  time  before  initiating 
enforcement  action  to  enable  health 
care  providers  to  restructure  their 
arrangements  to  meet  the  safe  harbor 
provisions. 

Response:  The  failure  of  a  particular 
business  arrangement  to  comply  with 
these  provisions  does  not  determine 
whether  or  not  the  arrangement  violates 
the  statute  because,  as  we  stated  above, 
this  regulation  does  not  make  conduct 
illegal.  Any  conduct  that  could  be 
corstrued  to  be  illegal  after  the 
promulgation  of  this  rule  would  have 
been  illegal  at  any  time  since  the  current 
law  was  enacted  in  1977.  Thus  illegal 
arrangements  entered  into  in  the  past 
were  undertaken  with  a  risk  of 
prosecution.  This  regulation  is  intended 
to  provide  a  formula  for  avoiding  risk  in 
the  future. 

We  also  recognize,  however,  that 
many  health  care  providers  have 
structured  their  business  arrangements 
based  on  the  advice  of  an  attorney  and 
in  good-faith  believed  that  the 
arrangement  was  legal.  In  the  event  that 
they  now  find  that  the  arrangement  does 
not  comply  fully  with  a  particular  safe 
harbor  provision  and  are  working  with 
diligence  and  good  faith  to  restructure  it 
so  that  it  does  comply,  we  will  use  our 
discretion  to  be  fair  to  the  parties  to 
such  arrangements. 

Nonetheless,  we  believe  that  it  would 
be  inappropriate  for  us  to  provide  a 
blanket  protection,  even  for  a  limited 
period  of  time,  for  all  business 
arrangements  that  do  not  qualify  for  a 
safe  harbor.  As  we  stated  above,  certain 
business  arrangements  that  do  not 
quahfy  may  warrant  immediate 
enforcement  action. 

Comment:  Many  commenters 
discussed  the  interrelationships 
between  these  safe  harbor  provisions 
and  reimbursement  rules  promulgated 
by  the  Health  Care  Financing 
Administration  (HCFA).  A  few  of  these 
commenters  appeared  to  suggest  that  if 
a  health  care  provider  complied  with  a 
particular  safe  harbor  provision,  then  its 
reimbursement  may  be  affected. 

Response:  We  wish  to  emphasize  that 
nothing  in  this  regulation  changes 
reimbursement  rules  promulgated  by 
HCFA  or  a  State  health  care  program. 
Clearly  if  a  provider  chooses  to  engage 
in  one  course  of  conduct  in  order  to 
comply  with  these  safe  harbor 
provisions,  such  action  may  very  well 
have  reimbursement  implications. 
However,  such  reimbursement  is 
governed  exclusively  by  HCFA  or  State 
regulations,  and  not  by  this  regulation. 

Comment:  Several  commenters 
requested  that  the  OIG  publish  this 


regulation  with  an  additional  comment 
period  because  of  the  complexity  of  the 
issues  involved  and  the  revisions  or 
additions  of  new  safe  harbor  provisions 
created  as  a  result  of  the  comments. 

Response:  We  believe  that  the 
disadvantages  of  providing  an 
additional  comment  period  outweigh  the 
benefits.  As  we  stated  above,  we 
received  extensive  comments  in 
response  to  this  proposed  rule.  In 
addition,  due  to  the  novelty  and 
complexity  of  these  issues,  we  started 
this  process  with  a  special  notice  of 
intent  to  develop  regulations,  (52  FR 
38794,  October  19, 1987)  and  received 
over  150  comments,  which  we  used  to 
develop  the  proposed  rule. 

Also  weighing  against  any  benefit  of 
receiving  additional  comments  on  this 
rule  is  the  desirability  of  providing  the 
level  of  certainty  that  accompanies  a 
final  rule.  This  will  permit  individuals 
and  entities  to  structiu^  business 
arrangements  under  the  provisions  of 
this  rule  with  the  assurance  that  it  will 
not  change  in  the  near  future.  Such 
assiu'ance  is  delayed  somewhat  by 
providing  an  additional  comment  period. 

We  acknowledge  the  congressional 
expectation  that  we  should  "formally  re- 
evaluate the  anti-kickback  regulations 
on  a  periodic  basis,  and,  in  so  doing, 
*  *  *  sohcit  public  comment  at  the 
outset  of  the  review  process."  H.R.  Rep. 
No.  85,  part  2,  lOQth  Cong.  Ist  Sess.  27 
(1987).  We  believe  it  is  most  appropriate 
to  allow  all  parties  time  to  obtain 
experience  with  these  safe  harbor 
provisions  in  their  final  form  before  we  • 
solicit  additional  public  conunents  to 
start  our  formal  re-evaluation  process. 

Nonetheless,  we  received  many 
comments  requesting  safe  harbor 
protection  for  a  number  of  business 
arrangements,  many  of  which  deserve 
safe  harbor  protection.  As  discussed  in 
more  detail  below  in  section  III.B.3.  of 
this  preamble,  the  comments  we 
received  on  HMOs,  PPOs,  and  other 
managed  care  plans  warrant  the 
creation  of  two  new  safe  harbor 
provisions.  Because  of  the  lack  of 
specificity  in  those  comments,  we 
expect  to  publish  these  provisions  as  a 
separate  interim  final  regulation  at  a 
later  date.  While  this  provision  will  be 
effective  upon  publication,  the  public 
will  have  an  opportunity  to  submit  their 
specific  comments  and  concerns 
regarding  this  new  safe  harbor. 

In  addition,  as  discussed  in  more 
detail  below  in  section  III.B.  of  this 
preamble,  many  other  arrangements 
brought  to  our  attention  were  for 
arrangements  on  which  we  did  not 
solicit  comments.  Because  some  of  these 
arrangements  may  deserve  safe  harbor 
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protection,  we  anticipate  publishing 
additional  safe  harbor  provisions  in  a 
separate  notice  of  proposed  rulemaking. 
Any  discussion  below  indicating  that  we 
are  considering  a  new  safe  harbor 
provision  should  in  no  way  be  construed 
as  legalizing  the  business  arrangement 
at  this  time. 

Comment:  Numerous  rommenters 
suggested  that  the  OIG  should  employ  a 
cease  and  desist  mechanism.  Some 
suggested  that  the  OIG  should  be 
required  to  employ  such  a  mechanism 
before  it  initiates  a  criminal  prosecution 
or  program  exclusion.  Others  supported 
the  use  of  this  mechanism  because  they 
believed  that  many  business 
arrangements  that  violate  the  statute  do 
not  warrant  prosecution  but  should  be 
stopped. 

Response:  We  do  not  have  the 
authority  to  seek  or  issue  a  legally 
enforceable  order  directing  a  person  to 
cease  and  desist  from  a  particular 
unlawful  kickback  activity.  We 
recognize  that  there  may  be  situations 
where  it  may  be  appropriate  to  inform  a 
person  that  he  or  she  is  violating  the 
statute,  and  request  that  the  unlawful 
activity  be  stopped.  Where  the  person 
takes  immediate  action  to  conform  his 
activity  to  the  law.  we  may  decide  that 
no  further  action  is  warranted. 
However,  there  may  be  other  situations 
where  criminal  prosecution  is 
appropriate  even  though  the  person  has 
stopped  the  illegal  activity.  Since  we 
lack  the  power  to  issue  or  seek  a  legally 
enforceable  cease  and  desist  order,  we 
cannot  rely  on  that  mechanism  as  a 
significant  enforcement  tool. 

Comment:  Three  commenters 
suggested  that  because  many  business 
arrangements  will  not  meet  the  safe 
harbor  provisions,  the  regulation  was  of 
limited  value.  They  suggested  that 
health  care  providers  would  be  better 
aided  if  the  OIG  would  provide 
examples  of  arrangements  that  violate 
the  statute. 

Response:  As  we  stated  above,  the 
purpose  of  this  regulation  is  not  to 
describe  illegal  conduct,  but  rather  to 
set  forth  standards  for  certain  safe 
harbors.  If  an  individual  or  entity 
engages  in  a  business  arrangement  that 
is  the  subject  of  a  safe  harbor  provision 
and  complies  with  all  of  its  provisions, 
that  individual  will  be  assured  that  he  or 
she  will  not  be  prosecuted.  However,  we 
recognize  the  desirability  of 
communicating  to  the  public  the 
existence  of  other  business  practices 
and  arrangements  that  we  believe  are 
subject  to  serious  abuse.  Accordingly, 
we  issued  a  special  OIG  Fraud  Alert  on 
joint  venture  arrangements  that 
described  various  suspect  features  of 
these  business  ventures  that  may  result 


in  a  violation  of  the  statute.  As  the  need 
arises,  we  intend  to  issue  other  fraud 
alerts  that  will  provide  guidance  to  the 
public  on  other  types  of  arrangements. 

Comment:  In  seeking  guidance  with 
respect  to  transactions  or  practices  not 
covered  by  any  specific  safe  harbor 
provision,  many  commenters  requested 
the  OIG  to  include  within  this  regulation 
a  list  of  generic  criteria  it  would 
consider  in  evaluating  business 
arrangements  under  the  statute.  These 
commenters  cite  a  variety  of  positive 
and  negative  factors  as  relevant  generic 
criteria,  including  on  the  positive  side 
whether  the  arrangement  has  "a 
legitimate  business  purpose"  or 
promotes  the  delivery  of  needed 
services,  particularly  to  indigent, 
elderly,  or  rural  populations;  and  on  the 
negative  side  whether  the  arrangement 
promotes  overutilization,  interferes  with 
patient  freedom  of  choice,  diminishes 
the  quality  of  care  provided,  or 
increases  costs  to  beneficiaries  or  to  the 
government.  Some  commenters  pointed 
out  that  the  legislative  history  of  Public 
Law  100-93  directs  the  Department  to 
include  in  the  rules  "any  generic  criteria 
that  might  apply  to  business 
arrangements  generally."  H.R.  Rep.  No. 
85,  part  2, 100th  Cong..  1st  Sess.  27 
(1987). 

Response:  We  believe  the  same 
generic  criteria  applicable  to  all 
business  arrangements  would  not 
provide  useful  guidance  to  the  extent 
that  they  are  based  on  value  judgments 
regarding  the  relative  advantages  (e.g., 
lower  cost  or  improved  accessibility) 
and  disadvantages  (e.g..  higher  cost  or 
overutilization)  of  the  arrangement  It 
would  be  virtually  impossible  to  set 
forth  rules  describing  how  we  intend  to 
apply  them.  For  example,  the 
determination  of  whether  a  joint  venture 
has  a  legitimate  business  purpose,  is  a 
matter  of  subjective  judgment,  suid  we 
beheve  the  use  of  such  criteria  would 
invite  litigation  because  health  care 
providers  will  not  be  sure  if  they  are 
complying  %vith  them. 

An  example  of  the  problems  in  using 
these  types  of  generic  criteria  can  be 
seen  if  we  attempted  to  provide  safe 
harbor  protection  for  business 
arrangements  that  have  a  "legitimate 
business  purpose."  The  statute 
proscribes  the  giving  of  rebates  as  a 
form  of  remuneration  to  induce  referrals. 
Yet  rebates  are  legitimate  and  common 
business  practices  outside  the  health 
care  services  business  sector.  For  the 
numerous  people  who  engage  in  both 
health  care  and  non-health  care  lines  of 
business,  they  may  have  become 
accustomed  to  providing  various 
inducements  to  others  in  their  non- 
health  care  activities.  They  may  now 


start  to  provide  similar  inducements  in 
their  health  care  lines  of  business  in  a 
manner  that  violates  the  statute.  To 
them,  these  inducements  have  a 
"legitimate  business  purpose."  that  is.  to 
gain  referrals  and  thereby  make  money, 
yet  the  practice  is  expressly  prohibited 
by  the  statute. 

We  believe  that  Congress  did  not 
require  us  to  specify  such  generic 
criteria.  The  House  Committee  Report  so 
often  cited  by  commenters  directs  us  ^o 
promulgate  rules  that,  "to  the  extent 
practical,  contain  *  *  *  any  generic 
criteria  that  might  apply  to  business 
arrangements  generally."  Id.  We  believe 
that  we  have  done  &o.  It  was  only 
practical  to  include  generic  criteria  for 
specific  categories  of  arrangements, 
such  as  "fair  market  value"  in  the 
"space  rental"  safe  harbor.  We  have 
concluded,  however,  that  a  single  set  of 
standards  for  all  business  arrangements 
would  be  of  extremely  limited  value 
because  the  subjectivity  or  arbitrariness 
in  applying  the  standards  to  individual 
fact  situations  would  make  such 
standards  of  extremely  limited  value. 

We  recognize  that  some  of  the  factors 
cited  by  commenters  are  useful  in 
determining  the  extent  to  which  a 
particular  arrangement  is  abusive,  and 
therefore  likely  to  be  prosecuted.  For 
example,  the  more  an  arrangement 
involving  remuneration  offered  to 
induce  referrals  increases  Medicare  or 
Medicaid  program  costs  or  results  in 
unnecessary  utilization,  the  more  likely 
it  would  be  that  we  would  have  an 
interest  in  prosecuting  the  offense.  It 
must  be  emphasized  that  these  are  not 
the  only  factors  upon  which  a 
determination  regarding  prosecution  is 
based,  and  as  we  have  noted  "the 
statute  does  not  require  that  there  be  a 
drain  on  the  public  flsc  in  order  for 
payments  to  be  illegal"  United  States  v. 
Bay  State  Ambulance  and  Hospital 
Rental  Service.  Inc..  supra.  874  F.2d  at 
32.  n.  21. 

Comment-  Several  commenters 
objected  to  the  regulation  because  they 
believed  that  the  OIG  had  exceeded  its 
statutory  authority.  In  particular,  they 
commented  that  the  OIG  does  not  have 
authority  under  section  14  of  Public  Law 
100-S3  to  narrow  the  scope  of  the 
statutory  exceptions,  particularly  the 
"discount"  exception  of  section 
1128B(b](3)(A)  of  the  Act  They  cited  the 
last  sentence  of  section  14(a]  which 
states,  "Any  practices  specified  in 
regulations  pursuant  to  [sec.  14  of  Pub. 
L.  100-^3]  shall  be  in  addition  to  the 
practices  described  in  subparagraphs 
(A)  through  (C)  of  section  1128B(b){3)." 
This  sentence  led  some  commenters  to 
conclude  that  our  regulatory  authority 


does  not  permit  us  to  refine  ( 
the  statutory  exceptions. 

Response:  We  believe  thai 
commenters  have  misconstn 
intent  of  this  sentence.  The  j 
language  of  the  first  sentenci 
14(a)  of  Public  Law  100-93  n 
Secretary  to  promulgate  regi 
"specifying  payment  practici 
not  be  treated  as  a  criminal  i 
under  section  1128B(b)  of  th« 
Security  Act  and  shall  not  st 
basis  for  an  exclusion  under 
1128(b)(7)  of  such  Act."  We  1 
the  second  sentence,  which  ' 
by  many  commenters,  requir 
to  the  exceptions  provided  ii 
1128B(b)(3)  of  the  Act.  But  w 
believe  the  intent  of  this  sen 
prohibit  us  from  interpreting 
terms  used  in  these  exceptio 
clear  congressional  intent  be 
development  of  these  safe  hi 
provisions  is  to  define  innoci 
arrangements  that  should  no 
prosecuted,  including  the  sta 
exceptions.  We  believe  it  ^s  i 
interest  to  provide  the  health 
community  with  our  interpre 
meaning  of  certain  importan 
terms,  for  example,  "appropi 
reflect"  in  the  discount  exce] 
"bona  fide  employment  relat 
the  employee-employer  exce 

Comment-  One  commentei 
OIG  to  clarify  how  it  expect: 
providers  to  comply  with  thii 
when  it  engages  in  a  busines 
arrangement  that  may  be  co^ 
two  or  more  of  the  provision 
regulation. 

Response:  This  comment  a 
two  potential  situations.  The 
situation  arises  where  a  payi 
practice  serves  a  single  purp 
compensation  for  personal  s( 
potentially  fits  into  more  tha 
harbor  (e.g..  the  employer-en 
harbor  and  the  personal  serv 
management  contracts  safe  1 
this  situation,  if  the  payment 
fits  into  either  one  of  the  saft 
is  exempt  from  criminal  pros 
program  exclusion.  In  the  exi 
given,  if  the  payment  practio 
qualify  as  a  bona  fide  empio; 
relationship,  it  still  may  rece 
harbor  protection  under  the  | 
services  and  management  co 
harbor. 

The  second  situation  arise: 
payment  practice  serves  mul 
purposes  (e.g.,  a  payment  to 
recompensate  another  party 
services  and  equipment  renti 
these  circumstances,  it  will  fa 
to  examine  each  aspect  of  th 
practice  to  determine  compli 
each  respective  safe  harbor  ] 
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stari  to  provide  similar  inducements  in 
their  health  care  lines  of  business  in  a 
manner  that  violates  the  statute.  To 
them,  these  inducements  have  a 
"legitimate  business  purpose,"  that  is.  to 
gain  referrals  and  thereby  make  money, 
yet  the  practice  is  expressly  prohibiten 
by  the  statute. 

We  believe  that  Congress  did  not 
require  us  to  specify  such  generic 
criteria.  The  House  Committee  Report  so 
often  cited  by  commenters  directs  us  'o 
promulgate  rules  that,  "to  the  extent 
practical,  contain  *  •  *  any  generic 
criteria  that  might  apply  to  business 
arrangements  generally."  Id  We  believe 
that  we  have  done  &o.  It  was  only 
practical  to  include  generic  criteria  for 
specific  categories  of  arrangements, 
such  as  "fair  market  value"  in  the 
"space  rental"  safe  harbor.  We  have 
concluded,  however,  that  a  single  set  of 
standards  for  all  business  arrangements 
would  be  of  extremely  limited  value 
because  the  subjectivity  or  arbitrariness 
in  applying  the  standards  to  individual 
fact  situations  would  make  such 
standards  of  extremely  limited  value. 

We  recognize  that  some  of  the  factors 
cited  by  commenters  are  useful  in 
determining  the  extent  to  which  a 
particular  arrangement  is  abusive,  and 
therefore  likely  to  be  prosecuted.  For 
example,  the  more  an  arrangement 
involving  remuneration  offered  to 
induce  referrals  increases  Medicare  or 
Medicaid  program  costs  or  results  in 
unnecessary  utilization,  the  more  likely 
it  would  be  that  we  would  have  an 
interest  in  prosecuting  the  offense.  It 
must  be  emphasized  that  these  are  not 
the  only  factors  upon  which  a 
determination  regarding  prosecution  is 
based,  and  as  we  have  noted  "the 
statute  does  not  require  that  there  be  a 
drain  on  the  public  flsc  in  order  for 
payments  to  be  illegal"  United  States  v. 
Bay  State  Ambulance  and  Hospital 
Rental  Service.  Inc..  supra.  874  F.2d  at 
32.  n.  21. 

Comment-  Several  commenters 
objected  to  the  regulation  because  they 
believed  that  the  OIG  had  exceeded  its 
statutory  authority.  In  particular,  they 
commented  that  the  OIG  does  not  have 
authority  under  section  14  of  Public  Law 
100-93  to  narrow  the  scope  of  the 
statutory  exceptions,  particularly  the 
"discount"  exception  of  section 
1128B(b)(3)(A)  of  the  Act  They  cited  the 
last  sentence  of  section  14(a]  which 
states.  "Any  practices  specified  in 
regulations  pursuant  to  [sec.  14  of  Pub. 
L.  100-S3]  shall  be  in  addition  to  the 
practices  described  in  subparagraphs 
(A)  through  (C)  of  section  1128B[b){3)." 
This  sentence  led  some  commenters  to 
conclude  that  our  regulatory  authority 


does  not  permit  us  to  refme  or  clarify 
the  statutory  exceptions. 

Response:  We  believe  that  these 
commenters  have  misconstrued  the 
intent  of  this  sentence.  The  plain 
language  of  the  first  sentence  of  section 
14(a)  of  Public  Law  100-93  requires  the 
Secretary  to  promulgate  regulations 
"specifying  payment  practices  that  shall 
not  be  treated  as  a  criminal  offense 
under  section  1128B(b)  of  the  Social 
Security  Act  and  shall  not  serve  as  the 
basis  for  an  exclusion  under  section 
1128(b)(7)  of  such  Act."  We  believe  that 
the  second  sentence,  which  was  quoted 
by  many  commenters,  requires  us  to  add 
to  the  exceptions  provided  in  section 
1128B(b)(3)  of  the  Act.  But  we  do  not 
believe  the  intent  of  this  sentence  is  to 
prohibit  us  from  interpreting  statutory 
terms  used  in  these  exceptions.  The 
clear  congressional  intent  behind  the 
development  of  these  safe  harbor 
provisions  is  to  define  innocuous 
arrangements  that  should  not  be 
prosecuted,  including  the  statutory 
exceptions.  We  believe  it  is  in  the  public 
interest  to  provide  the  health  care 
community  with  our  interpretation  of  the 
meaning  of  certain  important  statutory 
terms,  for  example,  "appropriately 
reflect"  in  the  discount  exception  or 
"bona  fide  employment  relationship"  in 
the  employee-employer  exception. 

Comment-  One  commenter  asked  the 
OIG  to  clarify  how  it  expects  health  care 
providers  to  comply  with  this  regulation 
when  it  engages  in  a  business 
arrangement  that  may  be  covered  by 
two  or  more  of  the  provisions  of  this 
regulation. 

Response:  This  comment  addresses 
two  potential  situations.  The  first 
situation  arises  where  a  payment 
practice  serves  a  single  purpose  (e.g., 
compensation  for  personal  services),  but 
potentially  fits  into  more  than  one  safe 
harbor  (e.g.,  the  employer-employee  safe 
harbor  and  the  personal  services  and 
management  contracts  safe  harbor).  In 
this  sitaation,  if  the  payment  practice 
fits  into  either  one  of  the  safe  harbors,  it 
is  exempt  from  criminal  prosecution  and 
program  exclusion.  In  the  example 
given,  if  the  payment  practice  does  not 
qualify  as  a  bona  fide  employment 
relationship,  it  still  may  receive  safe 
harbor  protection  imder  the  personal 
services  and  management  contract  safe 
hfirbor. 

The  second  situation  arises  where  a 
payment  practice  serves  multiple 
purposes  (e.g.,  a  payment  to 
recompensate  another  party  for  personal 
services  and  equipment  rental).  Under 
these  circumstances,  it  will  be  necessary 
to  examine  each  aspect  of  the  payment 
practice  to  determine  compliance  with 
each  respective  safe  harbor  provision.  A 


person  engaged  in  a  "multi-purpose" 
payment  practice  who  seeks  protection 
will  need  to  document  Separately  his  or 
her  compliance  with  the  safe  harbor 
applicable  to  each  purpose  being  served 
by  the  payment  practice.  Compliance 
wath  one  provision  (for  one  of  the 
purposes  of  the  payment  practice)  would 
not  insulate  the  entire  payment  practice 
from  criminal  prosecution  or  program 
exclusion,  where  another  purpose  of  the 
payment  practice  is  implemented  in  a 
manner  which  violates  the  statute. 

In  the  provision-by-provision  analysis 
in  section  in.C.  below,  we  will  discuss 
specific  comments  and  our  responses  to 
other  special  issues  regarding  the 
interrelationships  of  these  provisions. 

Comment-  Two  commenters  requested 
that  the  OIG  clarify  the  relationship 
between  the  statute  and  various  State 
laws. 

Response:  Issues  of  state  law  are 
completely  independent  of  the  federal 
enti-kickback  statute  and  these 
regulations.  There  is  no  federal 
preemption  provision  under  the  statute. 
Thus,  conduct  that  is  lawful  under  the 
federal  anti-kickback  statute  or  this 
regulation  may  still  be  illegal  under 
State  law.  Conversely,  conduct  that  is 
lav^l  under  State  law  may  still  be 
illegal  under  the  federal  anti-kickback 
statute. 

Comment-  We  received  many 
comments  on  the  proposed  "Ethics  in 
Patient  Referrals  Act"  then  pending  in 
Congress  aimed  at  restricting  physicians 
from  referring  patients  to  entities  in 
which  they  have  a  financial  interest,  the 
so-called  "Stark  Bill."  Many  of  these 
commenters  asked  the  OIG  to  either 
support  or  oppose  this  legislation. 
Others  asked  the  OIG  to  clarify  the 
relationship  of  this  legislation  to  the 
anti-kickback  statute  and  this 
regulation. 

Response:  This  legislation  was 
enacted  as  section  6204  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989, 
Public  Law  101-239,  adding  a  new 
section  1877  to  the  Act.  With  numerous 
exceptions,  it  generally  restricts 
physicians  from  making  referrals  for 
clinical  laboratory  services  to  entities  in 
which  they  have  an  ownership  or  other 
c(Nnpensation  arrangement.  These 
referral  restrictions  become  effective  on 
January  1, 1992. 

The  legislation,  although  in  many 
respects  aimed  at  the  same  problems  as 
we  are  addressing  in  this  regulation, 
requires  di^erent  elements  of  proof  and 
has  different  remedies  than  under  the 
anti-kickback  statute.  Generally,  section 
1877  is  violated  when  a  "financial 
relationship"  exists  between  an  entity 
furnishing  clinical  laboratory  services 
and  a  physician,  and  a  referral  is  made 


or  a  claim  or  bill  is  presented.  For  the 
anti-kickback  statute  to  be  violated,  it 
must  be  shown  that  the  remuneration 
between  the  two  parties  was  intended  to 
induce  the  referral  of  business  payable 
under  Medicare  or  Medicaid.  Whereas 
the  anti-kickback  statute  contains 
criminal  penalties,  violations  under 
section  1877  will  result  in  a  denial  of 
payment  and  may  result  in  the 
imposition  of  civil  money  penalties  and 
program  exclusions  under  section  1128A 
of  the  Act. 

Because  of  these  differences  between 
the  two  provisions,  the  conference 
report  includes  the  following 
clarification: 

The  conferees  wish  to  clarify  that  any 
prohibition,  exemption,  or  exception 
authorized  under  this  provision  in  no  way 
alters  (or  reflects  on]  the  scope  and 
application  of  the  anti-kickback  provisions  in 
section  1128B  of  the  Social  Security  Act.  The 
conferees  do  not  intend  that  this  provision 
should  be  construed  as  sheeting,  or  in  any 
way  interfering,  with  the  efforts  of  the 
Inspector  General  to  enforce  current  law. 
such  as  cases  descril>ed  in  the  recent  Fraud 
Alert  Issued  by  the  Inspector  General.  In 
particular,  entities  which  would  be  eligible 
for  a  specific  exemption  would  be  subject  to 
all  of  the  provisions  of  current  law. 

H.R.  Conf.  Rep.  239, 101st  Cong.,  1st 
sess.  856  (1989). 

This  clear  expression  of  legislative 
intent  to  keep  enforcement  under  the 
anti-kickback  statute  separate  from 
enforcement  under  section  1877  makes  it 
inappropriate  to  adjust  our  safe  hart)or 
provisions  to  take  into  account  any 
exception  or  prohibition  under  section 
1877. 

Comment-  Thirty-three  commenters 
reacted  to  our  comments  in  the 
preamble  of  the  proposed  rule  regarding 
the  breadth  and  scope  of  the  statute. 
Fourteen  commenters  suggested  that 
these  regulations  should  in  no  way 
undermine  the  scope  or  strength  of  the 
statute.  These  commenters  believe  that 
by  adding  the  civil  exclusion  remedy  for 
the  kickback  violations  as  part  of  Public 
Law  100-93,  Congress  sent  a  clear  and 
appropriate  message  to  the  health  care 
community  not  to  place  financial 
considerations  above  beneficiaries' 
interests.  Two  commenters  requested 
that  the  statute's  term  "to  refer"  should 
be  defined.  Other  commenters  were 
concerned  that  diminishing  the  reach  of 
the  statute  would  create  conflicts  of 
interest  between  health  care  providers 
and  their  patients,  and  impugn  the 
professional  image  of  physicians.  A  few 
commenters  opposed  the 
implementation  of  any  safe  harbor 
provisions  whatsoever. 
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Response:  Our  charge  from  Congress 
under  section  14  of  Public  Law  100-93  is 
to  clarify  what  payment  practices  will 
not  subject  a  person  to  criminal 
prosecution  or  exclusion  from  the 
Medicare  or  State  health  care  programs. 
The  process  involves  both  a 
determination  of  the  scope  of  the  statute 
and  decisions  as  to  how  to  draft  the  safe 
harbor  provisions  so  that  they  protect 
only  non-abusive  relationships. 

With  respect  to  the  scope  of  the 
statute,  we  do  not  believe  that  it  is 
necessary  to  define  any  of  the  statute's 
terms  in  the  regulation  itself.  However. 
the  meaning  of  two  of  its  terms  deserve 
comment  (1)  "any  remuneration 
(including  any  kickback,  bribe,  or 
rebate)  directly  or  indirectly,  overtly  or 
covertly,  in  cash  or  in  kind:"  and  (2)  "to 
induce."  These  terms  demonstrate 
congressional  intent  to  create  a  very 
broadly  worded  prohibition.  Our 
comments  in  the  preamble  to  the 
proposed  rule  reflected  our  belief  that 
Congress  ratifled  this  intent  in  their 
mandate  to  create  these  safe  harbor 
provisions. 

Congress's  intent  in  placing  the  term 
"remuneration"  in  the  statute  in  1977 
was  to  cover  the  transferring  of  anything 
of  value  in  any  form  or  manner 
whatsoever.  The  statute's  language 
makes  clear  that  illegal  payments  are 
prohibited  beyond  merely  "bribes," 
"kickbacks,"  and  "rebates."  which  were 
the  three  terms  used  in  the  original  1972 
statute.  The  language  "directly  or 
indirectly,  overtly  or  covertly,  in  cash  or 
in  kind"  makes  clear  that  the  form  or 
manner  of  the  payment  includes 
indirect,  covert,  and  in  kind 
transactions.  Morecver,  the  statutory 
exception  for  discounts  demonstrates 
that  Congress  prohibited  transactions 
where  there  is  no  direct  payment  at  all 
from  the  party  receiving  the  referrals. 
The  remuneration  in  a  discount  is 
merely  a  lowered  price  that  a  purchaser 
would  otherwise  obtain  from  a  seller, 
which  is  made  as  an  inducement  to 
purchase  larger  quantities. 

The  statute's  legislative  history 
supports  this  reading  of  the  term 
"remuneration,"  and  makes  clear  that 
the  ftuidamental  analysis  required  of  a 
trier  of  fact  is  "to  recognize  that  the 
substance  rather  than  simply  the  form  of 
a  transaction  should  be  controlling"  (123 
Cong.  Rec.  30.280  (1977).  Statement  of 
Chairman  of  the  House  Committee  on 
Ways  and  Means  and  principal  author 
of  H.R.  3,  Representative  Rostenkowski). 
Also  see  H.R.  Rep.  No.  393,  part  11,  95th 
Cong.,  1st  Sess.  53:  reprinted  in  (1977) 
U.S.  Code  Cong.  &  Ad.  News  3056; 
S.Rep.  No.  453,  95th  Cong..  1st  Sess.  12 
(1977). 


The  meaning  of  the  term  "to  Induce," 
which  describes  the  intent  of  those  who 
offer  or  pay  remuneration  in  paragraph 
(2)  of  the  statute,  is  found  in  the 
ordinary  dictionary  definition:  "to  lead 
or  move  by  influence  or  persuasion" 
(The  American  Heritage  Dictionary  (2d 
College  Ed.  1982)). 

The  OIG's  interpretation  of  the  statute 
is  fully  supported  by  its  case  law.  At  the 
time  that  the  proposed  rule  was  issued, 
the  leading  case  interpreting  the  breadth 
of  the  statute  was  United  States  v. 
Greber.  760  F.2d  68  (3d  Cir.)  cert, 
denied.  474  U.S.  988  (1985).  Since 
publication  of  the  notice  of  proposed 
rulemaking  on  January  23. 1989,  two 
other  circuit  courts  have  lent  further 
support  to  a  broad  reading  of  the 
statute:  Bay  State  Ambulance,  which 
was  discussed  above,  and  United  States 
V.  Kats,  871  F.2d  105  {9th  Cir.  1989). 

Kats  involved  an  arrangement 
between  physician  offices  or  clinics,  a 
phlebotomy  service  ("THC").  and  a 
clinical  diagnostic  laboratory  ("Tech- 
Lab").  Under  the  arrangement.  THC 
collected  blood  and  urine  samples  from 
physician  offices  and  medical  clinics, 
and  forwarded  these  laboratory 
specimens  to  Tech-Lab.  Tech-Lab 
performed  the  laboratory  tests  and 
billed  the  respective  insurance 
programs,  including  Medicare  and 
Medicaid.  Tech-Lab  kicked  back  50 
percent  of  its  proceeds  to  THC.  which  in 
turn  kicked  back  part  of  its  proceeds  to 
the  various  physician  offices  and  clinics, 
including  a  clinic  owned  by  Yan  Kats. 
Kats  and  others  were  prosecuted  and 
convicted  under  the  statute. 

In  upholding  Kats's  conviction,  the 
United  States  Court  of  Appeals  for  the 
Ninth  Circuit  became  the  first  court 
specifically  to  adopt  the  holding  in 
Gerber  that  "if  one  purpose  of  the 
payment  is  to  induce  future  referrals,  the 
[Mjedicare  statute  has  been  violated." 
760  F.2d  at  69.  The  Kats  court  held  that 
the  statute  is  violated  unless  the 
payments  are  "wholly  and  not 
incidentally  attributable  to  the  delivery 
of  goods  or  services  "  Id.  871  F.2d  at  108. 
The  court  upheld  a  jury  instruction  that 
read,  in  part,  "It  is  not  a  defense  that 
there  might  have  been  other  reasons  for 
the  solicitation  of  a  remuneration  by  the 
defendants,  if  you  find  that  one  of  the 
material  purposes  for  the  solicitation 
was  to  obtain  money  for  the  referral  of 
services."  Id.  871  F.2d  at  108,  n.l. 

Because  the  statute  is  broad,  the 
payment  practices  described  in  these 
safe  harbor  provisions  would  be 
prohibited  by  die  statute  but  for  their 
inclusion  here.  In  mandating  this 
regulation.  Congress  directed  us  to  limit 
the  reach  of  the  statute  somewhat  by 


permitting  certain  non-abusive 
arrangements,  while  encouraging 
beneficial  or  innocuous  arrangements. 
We  believe  that  we  have  accomplished 
this  task  in  a  manner  that  will  not 
restrict  o-ir  ability  to  prosecute,  either 
criminally  or  civilly,  abusive  schemes 
that  violate  the  statute.  However,  these 
safe  harbor  provisions  do  not  constitute 
a  guarantee  that  a  health  care  provider 
whose  practice  conforms  to  a  particular 
safe  harbor  will  not  engage  in  abusive 
practices.  For  this  reason,  we  intend  to 
monitor  business  arrangements  that 
comply  with  the  terms  of  these  safe 
harbor  provisions,  particularly 
investment  interests  (see  section 
in.C.l.b.ii.  below),  to  determine  whether 
abusive  arrangements  exist  within  the 
parameter  of  a  particular  safe  harbor.  If 
abusive  arrangements  are  found  to  exist 
we  will  entirely  withdraw  or  modify  any 
provision  as  appropriate. 

Comment:  A  small  number  of 
commenters  requested  clarification  as  to 
whether  the  statute  prohibits 
remuneration  in  return  for  referrals  or 
other  arrangements  to  induce  services  or 
items  reimbursed  under  Medicare  alone, 
or  whether  the  conduct  prohibited  by 
the  statute  includes  referrals  or  other 
arrangements  to  induce  services  or 
items  reimbursed  by  Medicaid  and  other 
State  health  care  programs. 

Response:  We  agree  that  clarification 
is  needed,  and  have  amended  the  final 
rule  to  make  clear  that  the  statute,  and 
hence  these  safe  harbor  provisions, 
apply  to  items  or  services  which  may  be 
paid  in  whole  or  in  part  under  Medicare 
or  a  federally  funded  State  health  care 
program,  such  as  Medicaid.  However, 
because  conunenters  have  expressed 
particular  concern  about  the 
applicability  of  these  provisions  to  items 
and  services  payable  under  the 
Medicare  and  Medicaid  programs,  our 
discussion  of  comments  and  responses 
often  refer  solely  to  these  two  programs. 

B.  Comments  on  Areas  That  the  OIG 
Invited  Comments 

In  this  section,  we  discuss  four  issues 
on  which  we  specifically  invited  public 
comments:  continuing  guidance,  notice 
to  beneficiaries,  preferred  provider 
organizations  (PPOs).  and  waiver  of 
coinsurance  and  deductible  amounts  for 
inpatient  hospital  care.  We  also 
requested  conunents  on  suggested 
standards  for  two  additional  investment 
interest  provisions  that  would  protect 
investors,  such  as  limited  and  general 
partners,  investing  in  small  entities.  Oiir 
discussion  of  those  comments  and  our 
responses  are  contained  in  the 
provision-by-provision  analysis  of 


investment  interests  (see  se 
below). 

1.  Continuing  Guidance 

Comment  We  received  a 
number  of  responses  to  our 
for  comments  on  how  the  O 
inform  health  care  provider 
fraudulent  practices,  and  ca 
ensure  that  the  safe  harbor ; 
remains  current  as  new  hea 
business  practices  develop, 
these  conunenters  suggestec 
Department  issue  advisory  ( 
about  the  legality  of  proposi 
arrangements  under  the  stai 
commenters  requested  that 
Department  implement  a  m« 
informing  health  care  provic 
business  practices  that  raise 
under  the  statute. 

Proponents  of  advisory  of 
argued  that  such  a  mechanic 
provide  guidance  conceminj 
unaddressed  by  the  safe  hai 
regulation,  curb  illegal  payn 
practices,  and  keep  the  Depi 
informed  of  industry  develo; 
These  commenters  asserted 
Department  has  authority  to 
advisory  opinions  pursuant 
general  statutory  authority  t 
promulgate  regulations,  and 
the  specific  authority  under 
100-93  to  promulgate  this  re| 
The  commenters  contended 
advisory  opinion  rulings  wo 
hamper  the  Department  of  Ji 
prosecutorial  discretion  und 
statute,  because  the  immuni; 
of  advice  given  would  be  lin 
facts  disclosed.  The  commer 
claimed  that  several  other  aj 
employ  advisory  opinion  prt 
administering  laws  under  thi 
respective  jurisdictions. 

Response:  We  understand 
appreciate  providers'  desire 
security  in  their  business  rel 
Consistent  with  our  mandati 
Public  Law  100-93,  we  wrill  c 
make  efforts  to  inform  healti 
providers  about  business  pn 
may  eubject  them  to  crimina 
prosecution  or  program  excli 

We  have  concluded  that  w 
provide  a  mechanism  respon 
individual  requests  for  advis 
opinions  about  the  legality  o 
particular  business  arrangen 
the  statute.  The  statute  is  pri 
criminal  statute,  and  the  De; 
Justice  is  vested  with  exclusi 
authority  to  enforce  all  crimi 
the  United  States.  See  sectio 
and  547  of  tide  28  of  the  Unit 
Code.  A  plethora  of  case  lav^ 
this  exclusive  authority  extei 
decisions  to  initiate,  or  to  de 
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permitting  certain  non-abusive 
arrangements,  while  encouraging 
beneficial  or  innocuous  arrangements. 
We  believe  that  we  have  accomplished 
this  task  in  a  manner  that  will  not 
restrict  o-ir  ability  to  prosecute,  either 
criminally  or  civilly,  abusive  schemes 
that  violate  the  statute.  However,  these 
safe  harbor  provisions  do  not  constitute 
a  guarantee  that  a  health  care  provider 
whose  practice  conforms  to  a  particular 
safe  harbor  will  not  engage  in  abusive 
practices.  For  this  reason,  we  intend  to 
monitor  business  arrangements  that 
comply  vkdth  the  terms  of  these  safe 
harbor  provisions,  particularly 
investment  interests  (see  section 
III.C.l.b.ii.  below),  to  determine  whether 
abusive  arrangements  exist  within  the 
parameter  of  a  particular  safe  harbor.  If 
abusive  arrangements  are  found  to  exist 
we  will  entirely  withdraw  or  modify  any 
provision  as  appropriate. 

Comment:  A  small  number  of 
commenters  requested  clarification  as  to 
whether  the  statute  prohibits 
remuneration  in  return  for  referrals  or 
other  arrangements  to  induce  services  or 
items  reimbursed  under  Medicare  alone, 
or  whether  the  conduct  prohibited  by 
the  statute  includes  referrals  or  other 
arrangements  to  induce  services  or 
items  reimbursed  by  Medicaid  and  other 
State  health  care  programs. 

Response:  We  agree  that  clarification 
is  needed,  and  have  amended  the  final 
rule  to  make  clear  that  the  statute,  and 
hence  these  safe  harbor  provisions, 
apply  to  items  or  services  which  may  be 
paid  in  whole  or  in  part  under  Medicare 
or  a  federally  funded  State  health  care 
program,  such  as  Medicaid.  However.  ' 
because  commenters  have  expressed 
particular  concern  about  the 
applicability  of  these  provisions  to  items 
and  services  payable  under  the 
Medicare  and  Medicaid  programs,  our 
discussion  of  comments  and  responses 
often  refer  solely  to  these  two  programs. 

B.  Comments  on  Areas  That  the  OIG 
In  vited  Comments 

In  this  section,  we  discuss  four  issues 
on  which  we  specifically  invited  public 
comments:  continuing  guidance,  notice 
to  beneficiaries,  preferred  provider 
organizations  (PPOs).  and  waiver  of 
coinsurance  and  deductible  amounts  for 
inpatient  hospital  care.  We  also 
requested  conunents  on  suggested 
standards  for  two  additional  investment 
interest  provisions  that  would  protect 
investors,  such  as  limited  and  general 
partners,  investing  in  small  entities.  Our 
discussion  of  those  comments  and  our 
responses  are  contained  in  the 
provision-by-provision  analysis  of 


investment  interests  (see  section  III.C.1. 
below).     I 

1.  Continuing  Guidance 

Comment  We  received  a  large 
number  of  responses  to  our  invitation 
for  comments  on  how  the  OIG  can  best 
inform  health  care  providers  about 
fraudulent  practices,  and  can  best 
ensiu'e  that  the  safe  harbor  regulation 
remains  ciurent  as  new  health  care 
business  practices  develop.  Many  of 
these  commenters  suggested  that  the 
Department  issue  advisory  opinions 
about  the  legality  of  proposed  business 
arrangements  under  the  statute.  Some 
commenters  requested  that  the 
Department  implement  a  mechanism  for 
informing  health  care  providers  about 
business  practices  that  raise  problems 
under  the  statute. 

Proponents  of  advisory  opinions 
argued  that  such  a  mechanism  would 
provide  guidance  concerning  activities 
unaddressed  by  the  safe  harbor 
regulation,  curb  illegal  payment 
practices,  and  keep  the  Department 
informed  of  industry  developments. 
These  commenters  asserted  that  the 
Department  has  authority  to  issue 
advisory  opinions  pursuant  to  its 
general  statutory  authority  to 
promulgate  regulations,  and  pursuant  to 
the  specific  authority  under  Public  Law 
100-93  to  promulgate  this  regulation. 
The  commenters  contended  that 
advisory  opinion  rulings  would  not 
hamper  the  Department  of  Justice's 
prosecutorial  discretion  under  the 
statute,  because  the  immunizing  effects 
of  advice  given  would  be  limited  to  the 
facts  disclosed.  The  commenters  also 
claimed  that  several  other  agencies 
employ  advisory  opinion  procedures  in 
administering  laws  under  their 
respective  jurisdictions. 

Response:  We  imderstand  and 
appreciate  providers'  desire  for  legal 
security  in  their  business  relations. 
Consistent  with  our  mandate  under 
Public  Law  100-03,  we  will  continue  to 
make  efforts  to  inform  health  care 
providers  about  business  practices  that 
may  subject  them  to  criminal 
prosecution  or  program  exclusion. 

We  have  concluded  that  we  will  not 
provide  a  mechanism  responding  to 
individual  requests  for  advisory 
opinions  about  the  legality  of  a 
particular  business  arrangement  under 
the  statute.  The  statute  is  primarily  a 
criminal  statute,  and  the  Department  of 
Justice  is  vested  with  exclusive 
authority  to  enforce  all  criminal  laws  of 
the  United  States.  See  sections  516,  519 
and  547  of  title  26  of  the  United  States 
Code.  A  plethora  of  case  law  holds  that 
this  exclusive  authority  extends  to  all 
decisions  to  initiate,  or  to  decline  to 


initiate,  criminal  prosecutions.  See 
Smith  V.  United  States.  375  F.2d  243.  247 
(4th  Cir.  1967),  cert  denied  389  U.S.  841; 
Powell  V.  Katzenbach.  359  F.2d  234  (D.C. 
Cir.  1965),  cert  denied  3M  U.S.  906; 
United  States  v.  Wong  Kim  Bo.  466  F.2d 
1298  (5th  Cir.  1972):  United  States  v, 
Kysar.  459  F.  2d  422  (10th  Cir.  1972).  For 
these  reasons,  this  Department  cannot. 
through  advisory  opinions,  immunize 
health  care  providers  from  criminal 
prosecution  under  the  statute. 

The  general  or  specific  statutory 
authorizations  cited  by  commenters  do 
not  supersede  the  case  law  cited  above. 
The  Department's  general  authority  as 
an  executive  agency  to  promulgate 
regulations  governing  conduct  within  the 
Department's  jurisdiction  does  not, 
implicitly  or  explicitly,  include  authority 
to  make  judgments  that  are  within  the 
exclusive  domain  of  another  agency. 
Neither  does  our  mandate,  under  Public 
Law  100-93.  to  promulgate  this 
regulation  provide  such  authority.  Our 
charge  to  inununize.  by  regulation, 
conduct  and  arrangements  potentially 
falling  under  the  statute  does  not 
include  judging  whether  the  conduct  of 
particular  individuals  violates  the 
statute. 

Aside  from  these  legal  impediments,  it 
is  impossible  as  a  practical  matter  to 
give  meaningful  advice  with  respect  to 
liability  under  the  statute  in  the  context 
of  a  letter  ruling.  The  statute  requires 
proof  of  a  knowing  and  willful  intent  to 
induce  or  arrange  for  referrals  or  for 
other  business  reimbursable  under  the 
Medicare  or  Medicaid  programs.  See 
United  States  v.  Bay  State  Ambulance 
and  Hospital  Rental  Service,  Inc..  supra. 
874  F.2d  at  29  ("The  gravamen  of 
Medicare  Fraud  is  inducement");  United 
States  V.  Creber.  760  F.  2d  68  at  71  ("The 
statute  is  aimed  at  the  inducement 
factor").  Thus,  the  extent  to  which 
conduct  is  motivated  by  inducing  or 
arranging  for  referrals  will,  in  large  part, 
determine  liability  under  the  statute. 
The  types  of  factual  summaries  that 
typically  accompany  requests  for 
advisory  opinions— -descriptions  of 
proposed  management  contracts  or 
lease  agreements,  or  prospectuses  of 
joint  ventures — are  likely,  however,  to 
be  insufficient  for  purposes  of 
understanding  the  motives  of  the 
parties. 

In  our  experience,  assessing  whether 
parties  to  a  particular  scheme  intend  to 
induce  referrals  requires  substantial 
investigation  resources.  Requests  for 
advice  typically  do  not  furnish  complete 
and  objective  accounts  of  all  the  facts 
necessary  to  determine  the  subjective 
intent  of  the  parties.  In  addition, 
requests  for  advice  involving  business 
arrangements  not  yet  consummated  are 


especially  difficult  to  analyze  because 
the  motives  of  the  parties  to  induce 
referrals  often  become  apparent  only 
when  the  arrangement  is  operational. 

Furthermore,  we  do  not  believe  that 
an  advisory  opinion  process  is  a 
necessary  or  appropriate  mechanism  for 
keeping  the  Department  aware  of  new 
developments  in  industry  business 
practices,  and  ensuring  that  the 
regulation  remains  current  As  we  have 
discussed  above,  the  legislative  history 
of  Public  Law  100-03  cleariy  directs  the 
Secretary  to  "formally  re-evaluate  the 
anti-kickback  regulations  on  a  periodic 
basis  and.  in  so  doing.  *  *  *  solicit 
public  comment  at  the  outset  of  the 
review  process."  H.R.  Rep.  No.  85,  supra, 
at  27.  We  believe  that  periodic  updating 
of  this  regulation,  with  the  opportunity 
for  public  input,  is  the  best  way  to 
ensure  that  Uiese  regulations  remain 
practical  and  relevant  in  the  face  of 
changes  in  health  care  delivery  and 
payment  arrangements.  The  need  to 
clarify,  interpret,  fine  tune,  expand,  or 
otherwise  alter  this  regulation  in 
response  to  public  and  industry  input 
will  provide  an  occasion  for  us  to 
respond  to  unanticipated,  newly 
developing,  or  other  beneficial 
arrangements. 

Despite  commenters"  arguments  that 
other  Federal  agencies  offer  the  public 
mechanisms  for  obtaining  advisory 
opinions,  only  one  other  agency  of 
which  we  are  aware,  the  Federal 
Elections  Commission  (FEC),  provides 
any  advice  with  respect  to  a  statutory 
provision  that  prohibits  "knowing  and 
willful"  conduct.  The  FEC  issues  such 
advice  under  specific  statutory  authority 
(2  U.S.C.  437d(a)(7)).  It  is  our 
understanding,  however,  that  the  FEC's 
advisory  opinions  do  not  inquire  into 
whether  any  conduct  is  knowing  and 
willful.  Thus,  the  FEC's  practice  follows 
the  general  rule  that  agencies  will 
refrain  from  rendering  prospective 
advice  on  issues  of  intent.  For  example, 
the  IRS  has  stated  that  it  will  not  issue 
advice  as  to  the  "due  diligence"  or 
"good-faith"  of  parties.  See  Rev.  Proc. 
86-3. 1988-1 IRB  29. 

As  an  alternative,  we  believe  that 
OIG  fraud  alerts  are  the  best  mechanism 
for  imparting  practical  and  continuing 
guidance  to  individuals  and  entities 
seeking  to  avoid  violations  of  the 
statute.  The  fraud  alert  program, 
implemented  in  March  of  1964,  was 
designed  to  increase  otu*  effectiveness  in 
preventing  fraud  in  this  Department's 
programs  by  highlighting  conduct  likely 
to  be  illegal.  Since  1984.  we  have  issued 
over  100  fraud  alerts  on  subjects 
unrelated  to  the  anti-kickback  statute. 
On  April  24. 1989.  we  initiated 
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distribution  of  a  Special  Fraud  Alert  on 
Joint  Venture  Arrangements  to  all 
individuals  and  entities  participating  in 
Medicare,  which  gave  examples  of 
specific  characteristics  of  provider- 
owned  entities  that,  in  our  view,  might 
result  in  abusive  or  unlawful  business 
arrangements.  By  identifying  what  we 
consider  to  be  suspect  features  of 
limited  partnerships  and  other  joint 
ventures  (including  potentially  abusive 
practices  for  selecting  and  retaining 
investors,  for  structuring  the  legal  entity 
or  entities  involved,  and  for  distributing 
profits),  the  Special  Fraud  Alert 
conmiunicated  our  views  about  the 
legitimacy  of  potential  or  existing 
ownership  arrangements.  We  believe 
that  fraud  alerts  can  be  equally  as 
educational  about  other  areas  of 
enforcement  of  the  statute,  and  plan  to 
distribute  similar  information  as  the 
need  arises. 

Comment'  A  few  commenters  inquired 
about  the  binding  effect  of  advisory 
letters  mitten  by  HCFA  in  the  1970s, 
when  that  agency  was  responsible  for 
enforcing  the  statute.  The  commenters 
suggested  that  these  letters  may  serve  to 
protect  health  care  providers  who 
engage  in  a  particular  business 
arrangement  that  was  approved  by 
HCFA  at  that  time  even  though  the  OIG 
has  not  now  proposed  a  safe  harbor  for 
that  arrangement. 

Response:  No  person  in  the 
Department  or  with  the  fiscal 
intermediaries  or  carriers  is.  or  ever  has 
been,  authorized  to  permit  a  practice 
that  the  statute  makes  illegal.  The 
Department's  lack  of  authority  to 
provide  legal  advice  on  the  application 
of  the  statute  to  specific  factual 
situations  has  been  consistently 
communicated  to  the  public  for  years. 
Consequently,  no  person  may 
reasonably  rely  on  any  such  advice, 
especially  when  that  advice  is  a  letter 
written  to  a  third  party  about  a  business 
arrangement  different  from  the  one  in 
which  the  party  is  engaging.  In  sum.  the 
so-called  advisory  letters  may  not  be 
regarded  in  any  way  as  authoritative. 

The  only  authority  to  legalize  conduct 
is  this  safe  harbor  regulation.  This 
regulation  supersedes  any  prior 
communications  from  the  Department 
regarding  business  practices  considered 
not  subject  to  prosecution,  and  is  the 
only  formal  mechanism  to  set  forth 
business  arrangements  or  payment 
practices  that  will  not  be  prosecuted 
under  the  statute. 

Comment-  Two  commenters  requested 
the  OIG  to  issue  selective  opinions  on 
issues  affecting  e  class  of  providers  that 
arise  under  the  statute  and  safe  harbor 
regulations,  even  if  we  decline  to 


provide  advice  about  specific  business 
arrangements  or  activities. 

Response:  As  we  have  said,  we  plan 
to  provide  guidance  on  generic  issues 
through  fraud  alerts  distributed  to  the 
provider  community.  In  addition,  we 
remain  open  to  examining  the  usefulness 
of  other  mechanisms  for  informing  the 
public  and  health  care  provider  groups 
about  the  types  of  new  business 
arrangements  to  which  the  OIG  %vill  give 
investigative  priority. 

2.  Notice  to  Beneficiaries 

Comment-  Commenters 
overwhelmingly  supported  requiring 
health  care  providers  to  disclose  to 
patients  any  financial  relationships  with 
sources  of  referral.  They  argued  that 
such  disclosure  would  not  be 
burdensome,  and  that  many  codes  of 
professional  ethics,  as  well  as  many 
state  statutes,  already  mandate  such 
disclosure. 

Response:  With  one  exception,  we 
have  decided  not  to  require  such 
disclosure  to  qualify  tmder  a  particular 
safe  harbor  provision.  First,  the 
activities  covered  under  each  safe 
harbor  provision  are  by  definition 
activities  that  we  deem  have  a  low 
potential  for  abuse.  Second,  disclosure 
in  and  of  itself  would  not  provide  a 
significant  additional  assurance  that 
abuse  would  not  occur,  even  though 
disclosure  may  reduce  the  potential  for 
abuse  somewhat  by  increasing 
consumer  awareness  of  the  relationship 
between  health  care  providers.  Finally, 
it  is  possible  for  a  health  care  provider 
to  cast  a  disclosure  to  fit  that  provider's 
promotional  objective,  which  is  exactly 
the  opposite  result  from  that  which  we 
would  want  to  achieve. 

The  one  provision  in  which  we 
condition  safe  harbor  protection  on 
disclosure  is  that  of  referral  services. 
Referral  services  help  beneficiaries 
make  their  initial  contact  with  the  health 
care  system  before  a  relationship  of 
trust  is  established  with  a  particular 
health  care  provider.  Without  disclosure 
of  the  manner  in  which  a  provider  of 
services  was  selected  or  rejected  by  a 
referral  service  and  the  relationship 
between  the  service  and  health  care 
providers,  a  consumer  has  very  httle 
information  upon  which  to  base  his  or 
her  trust  in  the  practitioner  to  whom  the 
consumer  is  being  referred.  For  example, 
a  consumer  may  well  decide  to  put  more 
trust  in  a  surgeon  referred  by  the 
referral  service  if  the  consumer  knew 
that  the  referral  service  only  uses  board 
certified  physicians.  On  the  other  hand, 
a  consumer  may  feel  less  confidence  in 
a  referral  if  any  physician,  no  matter 
what  his  or  her  disciplinary  record,  were 
one  of  the  referral  service's  members. 


Consequently,  we  are  confident  that,  in 
this  instance,  disclosure  represents  a 
meaningful  added  protection. 

Although  we  are  not  requiring 
disclosure  of  financial  interests  under 
the  other  safe  harbor  provisions,  we 
consider  disclosure  of  financial  interests 
in  entities  to  which  health  care 
providers  refer  patients  an  ethical  duty 
(See.  for  example,  rule  8.03  of  the 
Current  Opinions  of  the  Council  on 
Ethical  and  Judicial  Affairs  of  the 
American  Medical  Association.  Chicago. 
111.  1989).  Also,  to  the  extent  that 
disclosure  affects  a  patient's  freedom  of 
choice  and  quality  of  care,  it  may  be 
necessary  to  enable  a  patient  to  give 
informed  consent. 

3.  Health  Maintenance  Organizations. 
Preferred  Provider  Organizations  and 
Other  Managed  Care  Plans 

We  received  a  number  of  responses  to 
our  invitation  to  comment  on  how  to 
protect  health  maintenance 
organizations  (HMOs),  preferred 
provider  organizations  (PPOs),  and  other 
managed  care  plans.  In  addition,  we 
received  many  other  conunents 
regarding  HMOs  that  waive  coinsurance 
and  deductible  amounts,  and  price 
reduction  agreements  negotiated  by 
these  and  other  types  of  health  benefit 
plans.  We  are  including  these  comments 
in  this  section. 

Comment-  Two  commenters  requested 
safe  harbor  protection  for  HMOs  that 
waive  the  beneficiary's  obligation  to  pay 
coinsurance  and  deductible  amounts. 
They  believed  that  this  was  a  common 
practice  among  HMOs.  In  addition,  a 
few  commenters  pointed  out  that  some 
PPOs  negotiate  agreements  with 
contract  health  care  providers  for  those 
providers  not  to  charge  the  health  plan 
or  enrollee  for  some  or  all  of  the 
coinsurance  and  deductible  amounts 
they  are  owed  for  furnishing  services  to 
enrollees.  Under  such  an  agreement, 
when  the  contract  provider  bills  the 
Medicare  program  directly  (and  not  the 
health  plan)  and  agrees  to  waive  all 
coinsurance  and  deductibles,  the 
commenters  typically  phrased  the 
agreement  as  one  "to  accept  Medicare 
payment  as  payment  in  full."  One 
commenter  specifically  objected  to  this 
practice. 

Response:  We  agree  that  protection 
should  be  given  to  prepaid  plans  with 
contracts  and  agreements  with  HCFA 
and  State  agencies  for  waiver  of 
beneficiary  obligations  to  pay 
coinsurance  and  deductible  amounts. 
However,  as  will  be  discussed  below, 
we  do  not  agree  that  such  protection  is 
warranted  at  this  time  for  PPOs  and 
prepaid  plans  that  do  not  have  contracts 
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or  agreements  with  HCFA  or 
agencies. 

Health  plans  offer  a  variety 
incentives  to  attract  beneficii 
become  enrollees.  In  many  in 
HCFA  permits  such  HMOs  ai 
competitive  medical  plans  (C 
waive  the  premiums  attribute 
coinsurance  and  deductible  a 
Further,  HMOs  and  CMPs  un 
contract  with  HCFA  are  requ 
certain  circumstances  to  redu 
coinsurance  and  deductible  a 
offer  additional  benefit  optioi 

The  routine  waiver  by  a  pn 
health  plan  of  beneficiaries'  c 
to  pay  coinsurance  and  dedu( 
amounts  is  clearly  distinguisl 
such  routine  waiver  by  other 
providers,  such  as  hospital  oi 
departments,  physicians,  or  d 
medical  equipment  suppliers, 
principal  characteristics  disti 
health  plan's  routine  waiver  ( 
sharing  amounts  from  that  of 
health  care  providers.  First,  a 
plan's  routine  waiver  prograr 
inextricably  intertwined  with 
offering  of  a  comprehensive  p 
covered  benefits,  and  is  not  o 
the  purchase  of  an  individual 
service.  Quite  often,  in  the  ca 
prepaid  plans,  the  routine  wa 
cost-sharing  amounts  is  made 
form  of  a  reduction  or  waiver 
beneficiary's  premium  and  m 
combined  with  the  offering  oi 
covered  benefits.  Thus,  the  re 
waiver  of  cost-sharing  amour 
generally  not  an  incentive  to  i 
particular  item  or  service  at  tl 
furnished. 

Second,  although  cost-shar 
requirements  can  serve  to  coi 
utilization.  HMOs  and  other  1 
plans  under  contract  with  HC 
State  agency  have  built-in  inc 
control  unnecessary  utilizatio 
their  utilization  and  costs  mo: 
HCFA  or  the  State  agency.  Tl 
issue  of  potential  overutilizat 
increased  costs  to  the  prograi 
adequately  dealt  with  withou 
imposing  the  obligation  on  be 
to  pay  coinsurance  and  deduc 
amounts. 

Therefore,  we  expect  to  pul 
later  date  an  additional  safe  I 
provision  to  protect  prepaid  h 
that  have  a  contract  or  agreei 
HCFA  or  a  State  agency  whei 
health  plan  offers  beneficiarii 
increased  benefits  coverage,  i 
cost-sharing  amounts  (coinsui 
deductibles,  or  copayments).  > 
premiums  where  certain  stani 
met  Because  of  the  limited  so 
comments  we  received  on  US 
and  managed  care  plans,  we  ( 
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Consequently,  we  are  confident  that,  in 
this  instance,  disclosure  represents  a 
meaningful  added  protection. 

Although  we  are  not  requiring 
disclosure  of  financial  interests  under 
the  other  safe  harbor  provisions,  we 
consider  disclosure  of  financial  interests 
in  entities  to  which  health  care 
providers  refer  patients  an  ethical  duty 
(See,  for  example,  rule  8.03  of  the 
Current  Opinions  of  the  Council  on 
Ethical  and  )udicial  Affairs  of  the 
American  Medical  Association,  Chicago, 
HI.  1989).  Also,  to  the  extent  that 
disclosure  affects  a  patient's  freedom  of 
choice  and  quality  of  care,  it  may  be 
necessary  to  enable  a  patient  to  give 
informed  consent. 

3.  Health  Maintenance  Organizations, 
Preferred  Provider  Organizations  and 
Other  Managed  Care  Plans 

We  received  a  number  of  responses  to 
our  invitation  to  comment  on  how  to 
protect  health  maintenance 
organizations  (HMOs),  preferred 
provider  organizations  (PPOs),  and  other 
managed  care  plans.  In  addition,  we 
received  many  other  comments 
regarding  HMOs  that  waive  coinsurance 
and  deductible  amounts,  and  price 
reduction  agreements  negotiated  by 
these  and  other  types  of  health  benefit 
plans.  We  are  including  these  comments 
in  this  section. 

Comment:  Two  commenters  requested 
safe  harbor  protection  for  HMOs  that 
waive  the  beneficiary's  obligation  to  pay 
coinsurance  and  deductible  amounts. 
They  believed  that  this  was  a  common 
practice  among  HMOs.  In  addition,  a 
few  commenters  pointed  out  that  some 
PPOs  negotiate  agreements  with 
contract  health  care  providers  for  those 
providera  not  to  charge  the  health  plan 
or  enrollee  for  some  or  all  of  the 
coinsurance  and  deductible  amounts 
they  are  owed  for  furnishing  services  to 
enrollees.  Under  such  an  agreement, 
when  the  contract  provider  bills  the 
Medicare  program  direcUy  (and  not  the 
health  plan]  and  agrees  to  waive  all 
coinsurance  and  deductibles,  the 
commenters  typically  phrased  the 
agreement  as  one  "to  accept  Medicare 
payment  as  payment  in  full."  One 
commenter  specifically  objected  to  this 
practice. 

Response:  We  agree  that  protection 
should  be  given  to  prepaid  plans  with 
contracts  and  agreements  with  HCFA 
and  State  agencies  for  waiver  of 
beneficiary  obligations  to  pay 
coinsurance  and  deductible  amounts. 
However,  as  will  be  discussed  below, 
we  do  not  agree  that  such  protection  is 
warranted  at  this  time  for  PPOs  and 
prepaid  plans  that  do  not  have  contracts 


or  agreements  with  HCFA  or  State 
agencies. 

Health  plans  offer  a  variety  of 
incentives  to  attract  beneficiaries  to 
become  enrollees.  In  many  instances. 
HCFA  permits  such  HMOs  and 
competitive  medical  plans  (CMPs)  to 
waive  the  premiums  attributable  to  the 
coinsurance  and  deductible  amounts. 
Further,  HMOs  and  CMPs  under  a  risk 
contract  with  HCFA  are  required  under 
certain  circumstances  to  reduce 
coinsurance  and  deductible  amounts  or 
offer  additional  benefit  options. 

The  routine  waiver  by  a  prepaid 
health  plan  of  beneficiaries'  obligation 
to  pay  coinsurance  and  deductible 
amounts  is  clearly  distinguishable  from 
such  routine  waiver  by  other  health  care 
providers,  such  as  hospital  outpatient 
departments,  physicians,  or  durable 
medical  equipment  suppliers.  Two 
principal  characteristics  distinguish  a 
health  plan's  routine  waiver  of  cost- 
sharing  amounts  from  that  of  other 
health  care  providers.  First,  a  health 
plan's  routine  waiver  program  is 
inextricably  intertwined  with  the 
offering  of  a  comprehensive  package  of 
covered  benefits,  and  is  not  offered  for 
the  purchase  of  an  individual  item  or 
service.  Quite  often,  in  the  case  of 
prepaid  plans,  the  routine  waiver  of 
cost-sharing  amounts  is  made  in  the 
form  of  a  reduction  or  waiver  of  the 
beneficiary's  premium  and  may  also  be 
combined  with  the  offering  of  increased 
covered  benefits.  Thus,  the  routine 
waiver  of  cost-sharing  amounts  is 
generally  not  an  incentive  to  use  a 
particular  item  or  service  at  the  time  it  is 
furnished. 

Second,  although  cost-sharing 
requirements  can  serve  to  control 
utilization.  HMOs  and  other  health 
plans  under  contract  with  HCFA  or  a 
State  agency  have  built-in  incentives  to 
control  unnecessary  utilization,  or  have 
their  utilization  and  costs  monitored  by 
HCFA  or  the  State  agency.  Thus,  the 
issue  of  potential  overutilization  (with 
increased  costs  to  the  programs)  is 
adequately  dealt  with  without  resort  to 
imposing  the  obligation  on  beneficiaries 
to  pay  coinsurance  and  deductible 
amounts. 

Therefore,  we  expect  to  publish  at  a 
later  date  an  additional  safe  harbor 
provision  to  protect  prepaid  health  plans 
that  have  a  contract  or  agreement  with 
HCFA  or  a  State  agency  where  the 
health  plan  offers  beneficiaries 
increased  benefits  coverage,  reduced 
cost-sharing  amounts  (coinsurance, 
deductibles,  or  copayments),  or  reduced 
premiums  where  certain  standards  are 
met  Because  of  the  limited  scope  of  the 
comments  we  received  on  HMOs,  PPOs 
and  manajted  care  plans,  we  expect  to 


publish  at  a  later  date  an  interim  final 
rule  in  order  to  solicit  additional 
comments  from  the  public  on  this  new 
safe  harbor  provision. 

This  new  safe  harbor  provision  will 
not  protect  incentives  o^ered  to 
beneficiaries  by  health  plans,  such  as 
PPOs.  that  are  not  operating  under  a 
contract  or  agreement  with  HCFA  or  a 
State  agency.  Unlike  health  plans  with 
such  contracts  or  agreements,  we  are 
not  confident  that  all  PPOs  that  engage 
in  these  negotiated  waiver  agreements 
properly  protect  the  Medicare  and 
Medicaid  programs  against 
overutilization.  And  we  did  not  receive 
sufficient  comments  on  the  different 
types  of  PPOs  for  us  to  distinguish  the 
characteristics  of  a  PPO  engaging  in 
these  negotiated  waiver  agreements 
where  the  Medicare  and  Medicaid 
programs  are  properly  protected. 

Comment-  Several  commentere 
requested  the  OIG  to  protect  a  variety  of 
arrangements  between  HMOs.  PPOs, 
competitive  medical  plans  (CMPs). 
managed  care  plans,  and  other  health 
plans  on  the  one  hand,  and  medical 
groups  and  other  health  care  providere 
who  furnish  items  and  services  to  the 
health  plans  at  a  reduced  price  on  the 
other  hand.  A  few  of  these  commenters 
observed  the  benefits  that  can  be 
achieved  when  a  health  care  provider 
offers  discounts  to  these  organizations. 
Several  commenters  recommended 
special  treatment  for  relationships 
between  HMOs  and  health  care 
providers,  such  as  physicians  and 
hospitals,  invoking  the  leasing  of  space 
and  equipment  and  contracting  for 
personal  services.  One  commenter 
requested  special  safe  harbor  protection 
for  "|a]ll  transactions  between  an  HMO 
and  contracting  medical  groups  *  *  *  if 
the  medical  group  provides  over  90 
percent  of  its  services  to  HMO 
membere." 

Response:  We  agree  that  there  is  a 
need  to  provide  safe  harbor  protection 
for  certain  practices  between  managed 
care  plans  and  health  care  providere. 
Thus,  we  are  expecting  to  publish  a  rule 
that  wrill  protect  many  of  these  price 
reduction  arrangements  where  certain 
standards  are  met.  For  the  same  reasons 
as  stated  above,  we  are  expecting  to 
publish  this  safe  harbor  provision  as  an 
interim  final  rule  with  an  opportunity  for 
additional  comments  from  the  public. 

The  safe  harbor  provision  we  are 
expecting  to  publish  will  only  protect 
agreements  between  health  plans  and 
contract  health  care  providers  for  the 
sole  purpose  of  furnishing  items  and 
services  covered  by  the  health  plan. 
Medicare,  or  Medicaid.  In  other  words, 
for  the  reasons  explained  below,  we  are 
not  protecting  in  this  provision  the 


contracts  between  health  plans  and 
contract  health  care  providera  for  these 
providera  to  furnish  services  other  than 
covered  benefits,  such  as  peer  review 
and  management  services. 

As  with  all  safe  harbor  provisions, 
where  two  parties  engage  in  a  multi- 
faceted  payment  arrangement  where 
protection  is  sought  from  more  than  one 
safe  harbor,  we  expect  separate 
justifications  to  be  clearly  set  forth  for 
each  provision  for  which  protection  is 
sought.  Where  HMOs  contract  with 
physicians  and  other  health  care 
providere  for  the  furnishing  of  services 
other  than  covered  health  care  services, 
we  believe  that  HMOs.  PPOs  and  other 
prepaid  health  plans  will  be  able  to 
conform  their  arrangements  to  the 
appropriate  safe  harbor  provisions.  For 
example,  many  contract  health  care 
providere  furnish  peer  review,  marketing 
services,  or  pre-enrollment  screening  for 
HMOs.  For  the  remuneration 
attributable  to  the  furnishing  of  such 
services  to  be  protected,  it  must  comply 
with  the  persona!  service/management 
contracts  safe  harbor  provision.  Also  for 
example,  the  remuneration  attributable 
to  the  lease  of  space  or  equipment  must 
comply  with  those  respective  safe 
harbor  provisions. 

We  are  not  convinced  that  merely 
because  a  medical  group  has  a  large 
majority  of  its  business  with  an  HMO 
that  a  special  across-the-board 
exemption  for  all  transactions  is 
warranted.  HMOs  operate  under  a 
variety  of  payment  mechanisms,  both 
with  respect  to  the  Medicare  and 
Medicaid  payments  they  receive  and  the 
payments  they  make  to  physicians. 
Although  in  many  cases  the  incentive 
structure  in  which  HMOs  operate  is 
designed  to  protect  against 
overutilization  of  service,  this  incentive 
structure  may  not  extend  to  fee-for- 
service  arrangements. 

Further,  even  though  many  HMOs 
have  generally  operated  largely  free  of 
fraud  and  abuse  problems,  we  are 
aware  of  some  HMOs  that  have  abused 
their  contractual  relationships  with 
medical  groups,  where  individuals  in  the 
groups  have  engaged  in  abusive 
activities  on  behalf  of  the  HMO,  or 
where  the  medical  group  has 
compromised  the  interest  of 
beneficiaries  in  order  to  keep  the  vital 
HMO  contract.  In  at  least  one  case,  a 
criminal  conviction  was  obtained  for 
such  a  practice.  Although  safe  harbor 
protection  is  warranted  for  certain 
contractual  relationships  between 
health  plans  and  contract  health  care 
providers,  we  also  intend  to  use  our 
authorities  aggressively  to  monitor 
closely  and.  where  appropriate,  penalize 
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any  abusive  relationships  between  these 
parties  to  assure  that  medically 
necessary  services  of  a  high  quality  are 
available  and  accessible  to  all  enrollees. 

4.  Waiver  of  Beneficiary  Deductible  and 
Coinsurance  Amounts 

Comment:  The  OIG  received 
numerous  comments  on  the 
establishment  of  a  safe  harbor  for 
waiver  of  hospital  inpatient  coinsurance 
and  deductible  (copayment)  amounts 
owed  by  program  beneficiaries.  Many 
commenters  requested  the  OIG  to 
provide  safe  harbor  protection  for 
routine  hospital  waiver  or  partial 
reduction  of  inpatient  fees  not 
subsequently  claimed  as  bad  debts 
because  the  practice  would  benefit 
hospital  inpatients  without  increasing 
program  costs.  Some  commenters  urged 
the  OIG  to  protect  the  submission  of  bad 
debt  claims  where  copayments  were 
routinely  waived  for  limited  categories 
of  patients,  such  as  seniors.  On  the  other 
hand,  several  commenters  were 
concerned  that  permitting  hospital 
waiver  of  inpatient  copayments  would 
encourage  overutilization  of  hospital 
services  and  promote  cost-shifting  to 
patients  with  nongovernmental 
insurance  policies. 

Response:  Since  October  1, 1983, 
when  the  prospective  payment  system 
(PPS)  for  reimbursing  hospital  inpatient 
services  was  implemented,  we  have 
.  been  aware  of  hospitals  that  routinely 
waive  Medicare  beneficiary  deductibles 
and  coinsurance  charges  for  inpatient 
hospital  services  in  order  to  attract 
patients.  Because  the  waiver  of  patient 
charges  constitutes  an  inducement  to 
use  services  in  exchange  for  something 
of  value  (the  forgiveness  of  financial 
obligation),  this  practice  violates  the 
statute.  However,  assuming  the  waived 
amounts  are  not  later  claimed  as  bad 
debt,  the  practice  appears  to  cause  no 
direct  financial  harm  to  the  Medicare 
program  because  hospitals  receive  a 
pre-determined  payment  amount  under 
FPS  regardless  of  their  costs  or  charges. 
Moreover,  due  to  hospital  peer  review 
requirements  and  the  relatively  fixed 
level  of  patient  demand  for  hospital 
inpatient  services,  waiver  of  inpatient 
beneficiary  fees  is  not  likely  to  increase 
utilization  significantly.  Furthermore,  if 
hospital  waiver  policies  do  not 
discriminate  on  the  basis  of  length  of 
stay  or  type  of  disease,  the  potential  for 
program  abuse  appears  minimal. 

In  addition,  we  know  of  no  data,  nor 
have  commenters  produced  or  referred 
us  to  any,  indicating  that  routine 
hospital  waivers  of  inpatient 
copayments  owed  by  program 
beneficiaries  will  shift  the  costs  of  care 
to  non-Medicare  patients.  Rather,  we 


assume  that  most  hospitals  that  choose 
to  waive  these  amounts  do  so  because 
the  hospital  more  than  makes  up  in 
increased  volume  for  any  initial  "loss" 
resulting  from  not  collecting  the  full 
amount  to  which  it  is  entitled.  Although 
we  believe  there  is  little  risk  of  "cost- 
shifting"  to  the  non-Medicare 
population,  the  first  standard  in  this 
provision  makes  clear  that  any  such 
cost-shifting  is  not  protected. 

We  do  not  agree,  however,  that  health 
care  providers  who  choose  to  waive 
copayment  amounts  routinely  for  some 
or  all  of  their  patients  should  be 
permitted  to  claim  such  amosnts  as  bad 
debt.  Such  a  rule  would  muddle  two 
very  distinct  Medicare  policies. 
Traditionally,  Medicare  health  care 
providers  are  reimbursed  for 
uncollectible  payments  owed  by 
beneficiaries.  See  42  CFR  413.80.  This 
rule  requires,  among  other  things,  that 
health  care  providers  make  an  ind'gence 
determination  on  a  case-by-case  basis, 
or  reasonable  collection  efforts,  prior  to 
recouping  bad  debt  losses  from  the 
program.  See  also  Provider 
Reimbursement  Manual,  sections  310. 
312.  HCFA  Pub.  No.  15-1.  Thus,  payment 
of  Medicare  bad  debts,  unlike  routine 
waivers  of  Medicare  cost  sharing 
amounts  protected  under  this  safe 
harbor  regulation,  are  only  authorized 
under  certain  conditions  pertaining  to 
the  uncollectability  of  payments  and  the 
indigence  of  beneficiaries.  Health  care 
providers  who  routinely  waive 
beneficiary  copayments  in  accordance 
with  this  safe  harbor  regulation,  and  do 
not  make  case-by-case  indigence 
determinations  or  otherwise  prove 
uncollectability  under  42  CFR  413.80, 
cannot  deduct  expenses  as  bad  debt. 
Where  such  an  unlawful  expense  is 
claimed,  the  hospital  may  be  subject  to 
civil  or  criminal  prosecution. 

Comment:  Many  commenters 
requested  the  OIG  to  extend  safe  harbor 
protection  to  waiver  of  patient  fees 
imposed  for  a  wide  array  of  provider 
services.  Several  commenters  sought 
protection  for  waiver  of  beneficiary 
copayments  for  part  A  services 
furnished  by  other  cost-based  health 
care  providers,  such  as  skilled  nursing 
facilities  and  home  health  agencies. 
These  commenters  argued  that  where 
services  are  paid  on  a  reasonable  cost 
basis,  just  as  where  services  are 
reimbursed  under  PPS.  waiver  of 
beneficiary  copayments  causes  no 
financial  harm  to  the  program.  Other 
commenters  sought  still  broader 
protection  under  the  safe  harbor  for 
copayments  for  services  under  part  B, 
arguing  that  the  limited  protection 


granted  for  inpatient  hospital 
copayments  was  discriminatory. 

Response:  We  believe  that  protection 
is  uniquely  appropriate  for  waiver  of 
patient  charges  related  to  hospital 
inpatient  services.  A  routine  waiver 
program  will  not  likely  increase  patient 
demand  for  these  services,  since 
beneficiaries  caiuiol  admit  the.rselves, 
and  hospital  overnight  stays  are 
inherently  undesirable  from  a  patient's 
perspective.  Thus,  it  is  unlikely  that  a 
routine  waiver  program  will  affect 
utilization.  By  contrast,  cost-based  fee- 
for-service  health  care  providers,  such 
as  home  health  agencies  and  nursing 
homes,  may  be  able  to  offset  their  losses 
resulting  from  their  waiver  of 
copayments  by  increasing  their 
Medicare  allowable  costs.  Such 
manipulation  of  reimbursement  amounts 
would  be  virtually  impossible  to 
prevent.  Thus,  we  do  not  believe  that 
the  protection  offered  under  this  safe 
harbor  provision  should  be  extended  to 
routine  waiver  of  beneficiary 
copayments  by  cost-based  fee-for- 
service  health  care  providers. 

Routine  waiver  of  beneficiary 
copayments  by  individuals  or  entities 
reimbursed  on  the  basis  of  reasonable 
charges  even  more  clearly  affects 
program  costs.  When  charge-based 
health  care  providers  routinely  fail  to 
collect  all  or  part  of  beneficiary 
copayments  authorized  by  law.  and  then 
submit  actual  charges  to  Medicare  as  if 
copayment  amounts  were  collected, 
these  charges  increase  customary  and 
prevailing  rates  which,  in  turn,  inflate 
program  costs.  The  Medicare  Carriers 
Manual  makes  clear  that  in  these 
situations,  a  health  care  provider  is 
required  to  reduce  his  or  her  actual 
charge.  See  section  5220.  HCFA  Pub.  No. 
14.  Thus,  we  believe  that  individuals 
and  entities  who  fail  to  reduce  actual 
charges  submitted  to  Medicare  are 
misrepresenting  their  charges,  and  may 
be  subject  to  civil  and  criminal  liability 
for  submitting  false  claims. 

We  are  aware  that  some  local 
govenunent  health  care  providers, 
including  county  hospital  outpatient 
departments,  routinely  reduce 
beneficiary  payments  at  the  time  of 
service  for  the  extremely  indigent 
populations  they  serve.  For  these  health 
care  providers,  offering  patients  the 
option  of  reduced  payment  at  time  of 
service  may  be  a  more  successful 
collection  strategy  than  subsequently 
billing  patients  for  the  entire  copayment. 
This  practice,  while  not  protected  by 
this  safe  harbor  regulation,  would  not 
likely  violate  the  statute  so  long  as  the 
partial  forgiveness  of  the  copayment 
obligation  was  strictly  a  pragmatic 


financial  decision  and  not  ai 
inducement  to  patients  to  pu 
medical  services.  We  see  no 
interfering  in  the  mission  of 
governments  or  other  hospit 
serve  primarily  indigent  pop 
when  they  reduce  beneficiar 
those  unable  to  pay.  Such  he 
providers,  typically,  have  no 
engage  in  sophisticated  mar! 
strategies  to  induce  more  bu 

Comment:  One  commentei 
the  OIG  that  in  accordance  \ 
U.S.C.  254b(f)(3)(F]  and  254c 
federally  qualified  migrant  a 
community  health  care  cent( 
required  to  develop  a  sliding 
schedule  for  patients  based 
to  pay.  which  could  result  in 
part  or  all  of  the  Medicare  c( 
and  deductible  amounts.  Th( 
commenters  argued  that  sue 
although  mandated  under  Pi 
Service  Act  grant  programs, 
deemed  a  violation  of  the  sti 

Response:  In  section  4161( 
Public  Law  101-508,  the  Omi 
Reconciliation  Act  of  1990,  C 
enacted  a  fourth  statutory  e) 
the  statute,  which  exempts  a 
any  Medicare  Part  B  coinsur 
Federally  qualified  health  ca 
any  individual  who  qualifies 
subsidized  services  under  th 
Health  Services  Act.  Thus,  v 
providing  a  safe  harbor  prov 
this  exception.  In  addition,  v 
making  this  safe  harbor  appl 
similarly  situated  individual: 
receive  services  under  the  M 
Child  Health  Service  Block  C 
program  (see  section  505(2)(1 
Act;  42  U.S.C.  705(2)(D),  or  v\ 
Medicaid  beneficiaries. 

Comment:  Six  commenten 
that  protecting  routine  waive 
beneficiary  payments  for  inp 
hospital  services  would  disc 
competition  from  ambulator 
centers  (ASCs). 

Response:  Although  the  gr 
safe  harbor  protection  for  thi 
inpatient  copayments  gives  [ 
or  their  patients  an  incentive 
Inpatient  hospital  settings  ov 
outpatient  aettinga,  we  belies 
activities  of  the  PROs  reasor 
that  services  are  furnished  ir 
settings  where  appropriate,  1 
we  believe  that  the  granting 
harbor  protection  only  for  in; 
services  is  unlikely  to  draw  | 
away  from  ASCs  and  other  c 
settings. 

Comment:  A  few  comment 
requested  the  OIG  to  protect 
discounts  of  inpatient  copayi 
where  hospitals  and  physicic 
this  benefit  not  to  patients  di 
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granted  for  inpatient  hospital 
copayments  was  discriminatory. 

Response:  We  believe  that  protection 
is  uniquely  appropriate  for  waiver  of 
patient  charges  related  to  hospital 
inpatient  services.  A  routine  waiver 
program  will  not  likely  increase  patient 
demand  for  these  services,  since 
beneficiaries  cannot  admit  the.T.selves, 
and  hospital  overnight  stays  are 
inherently  undesirable  from  a  patient's 
perspective.  Thus,  it  is  unlikely  that  a 
routine  waiver  program  will  affect 
utilization.  By  contrast,  cost-based  fee- 
for-service  health  care  providers,  such 
as  home  healtli  agencies  and  nursing 
homes,  may  be  able  to  offset  their  losses 
resulting  from  their  waiver  of 
copayments  by  increasing  their 
Medicare  allowable  costs.  Such 
manipulation  of  reimbursement  amounts 
would  be  virtually  impossible  to 
prevent.  Thus,  we  do  not  believe  that 
the  protection  offered  under  this  safe 
harbor  provision  should  be  extended  to 
routine  waiver  of  beneficiary 
copayments  by  cost-based  fee-for- 
service  health  care  providers. 

Routine  waiver  of  beneficiary 
copayments  by  individuals  or  entities 
reimbursed  on  the  basis  of  reasonable 
charges  even  more  clearly  affects 
program  costs.  When  charge-based 
health  care  providers  routinely  fail  to 
collect  all  or  part  of  beneficiary 
copayments  authorized  by  law.  and  then 
submit  actual  charges  to  Medicare  as  if 
copayment  amounts  were  collected, 
these  charges  increase  customary  and 
prevaihng  rates  which,  in  turn,  inflate 
program  costs.  The  Medicare  Carriers 
Manual  makes  clear  that  in  these 
situations,  a  health  care  provider  is 
required  to  reduce  his  or  her  actual 
charge.  See  section  5220,  HCFA  Pub.  No. 
14.  Thus,  we  believe  that  individuals 
and  entities  who  fail  to  reduce  actual 
charges  submitted  to  Medicare  are 
misrepresenting  their  charges,  and  may 
be  subject  to  civil  and  criminal  liability 
for  submitting  false  claims. 

We  are  aware  that  some  local 
government  health  care  providers, 
including  county  hospital  outpatient 
departments,  routinely  reduce 
beneficiary  payments  at  the  time  of 
service  for  the  extremely  indigent 
populations  they  serve.  For  these  health 
care  providers,  offering  patients  the 
option  of  reduced  payment  at  time  of 
service  may  be  a  more  successful 
collection  strategy  than  subsequently 
billing  patients  for  the  entire  copayment. 
This  practice,  while  not  protected  by 
this  safe  harbor  regulation,  would  not 
likely  violate  the  statute  so  long  as  the 
partial  forgiveness  of  the  copayment 
obligation  was  strictly  a  pragmatic 


financial  decision  and  not  an 
inducement  to  patients  to  purchase 
medical  services.  We  see  no  purpose  in 
interfering  in  the  mission  of  local 
governments  or  other  hospitals  that 
serve  primarily  indigent  populations 
when  they  reduce  beneficiary  fees  for 
those  unable  to  pay.  Such  health  care 
providers,  typically,  have  no  need  to 
engage  in  sophisticated  marketing 
strategies  to  induce  more  business. 

Comment:  One  commenter  advised 
the  OIG  that  in  accordance  with  42 
U.S.C.  254b(f](3){F)  and  254c(e)(3)(F). 
federally  qualified  migrant  and 
community  health  care  centers  are 
required  to  develop  a  sliding  fee 
schedule  for  patients  based  upon  ability 
to  pay,  which  could  result  in  waiver  of 
part  or  all  of  the  Medicare  coinsurance 
and  deductible  amounts.  These 
commenters  argued  that  such  waivers, 
although  mandated  under  Public  Health 
Service  Act  grant  programs,  could  be 
deemed  a  violation  of  the  statute. 

Response:  In  section  4161(a)(4)  of 
Public  Law  101-508.  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Congress 
enacted  a  fourth  statutory  exception  to 
the  statute,  which  exempts  a  waiver  of 
any  Medicare  Part  B  coinsurance  by  a 
Federally  qualified  health  care  center  to 
any  individual  who  qualifies  for 
subsidized  services  under  the  Public 
Health  Services  Act.  Thus,  we  are 
providing  a  safe  harbor  provision  for 
this  exception.  In  addition,  we  are 
making  this  safe  harbor  applicable  to 
similarly  situated  individuals  who 
receive  services  under  the  Maternal  and 
Child  Health  Service  Block  Grant 
program  (see  section  505(2)(0)  of  the 
Act:  42  U.S.C.  705(2){D).  or  who  are 
Medicaid  beneficiaries. 

Comment:  Six  commenters  argued 
that  protecting  routine  waiver  of 
beneficiary  payments  for  inpatient 
hospital  services  would  discourage 
competition  from  ambulatory  surgical 
centers  (ASCs). 

Response:  Although  the  granting  of 
safe  harbor  protection  for  the  waiver  of 
inpatient  copayments  gives  practitioners 
or  their  patients  an  incentive  to  choose 
inpatient  hospital  settings  over 
outpatient  settings,  we  believe  that  the 
activities  of  the  PROs  reasonably  ensure 
that  services  are  furnished  in  outpatient 
settings  where  appropriate.  Therefore, 
we  believe  that  the  granting  of  safe 
harbor  protection  only  for  inpatient 
services  is  unlikely  to  draw  patients 
away  from  ASCs  and  other  outpatient 
settings. 

Comment-  A  few  commenters 
requested  the  OIG  to  protect  waiver  or 
discounts  of  inpatient  copayments 
where  hospitals  and  physicians  offer 
this  benefit  not  to  patients  directly,  but 


to  insurance  companies.  HMOs,  or 
employer  or  union  medical  service 
plans,  that  have  assumed  liability  for 
the  beneficiary  portion  of  payment 
under  the  terms  of  their  insurance 
policies.  Insurers  offering  these 
insurance  benefits  may  attempt  to 
negotiate  with  hospitals  to  reduce  or 
eliminate  the  beneficiary  portion  of 
reimbursement  in  exchange  for 
endorsing  the  hospital  as  a  preferred 
provider  or  offering  other  tangible 
benefits. 

Response:  This  safe  harbor  provision 
protects  the  waiver  by  hospitals  of 
inpatient  copayment  amounts  only 
where  these  amounts  would  otherwise 
be  paid  by  Medicare  beneficiaries 
themselves.  In  paragraph  (k)(l){iii),  we 
have  expressly  made  this  provision 
inapplicable  to  negotiated  price 
reduction  agreements  between  health 
care  providers  and  third-party  payers, 
even  where  the  reduction  involves 
beneficiary  copayments  for  which  the 
third  party  payor  has  assumed  liability 
as  pari  of  a  Medigap  policy.  As  we 
discussed  in  the  section  immediately 
above,  we  are  expecting  to  publish  an 
additional  safe  harbor  provision  to 
protect  HMOs.  CMPs  and  HCPPs  under 
contract  with  HCFA  or  a  State  agency 
that  waive  coinsurance  and  deductible 
amounts  owed  by  beneficiaries  where 
certain  standards  are  met. 

Comment:  Two  commenters  sought 
protection  for  the  waiver  of  patient 
copayment  amounts  for  the  first  eight 
days  of  care  in  a  skilled  nursing  facility 
(SNF)  after  discharge  from  a  hospital 
under  the  same  ownership.  These 
commenters  stated  that  protection  was 
needed  to  enable  the  smooth  transfer  of 
patients  who  were  ill.  and  to  allow 
hospital  beds  to  be  vacated  for  sicker 
patients. 

Response:  We  understand  that  health 
care  providers  operating  both  hospitals 
and  SNFs  may,  for  entirely  legitimate 
reasons,  wish  to  continue  waiving  SNF 
copayment  amounts  when  transferring 
hospital  patients  into  the  SNF  for  a  brief 
period.  In  section  III.D.  below,  we 
discuss  in  more  detail  the  special 
considerations  that  exist  where  the 
hospital  and  SNF  are  wholly  owned  by  a 
single  "parent"  entity,  or  where  one  of 
the  facilities  is  the  sole  owner  of  the 
other. 

Comment:  One  commenter  requested 
the  OIG  to  expand  the  safe  harbor 
provision  for  waiver  of  hospital 
inpatient  copayments  to  cover  the 
provision  of  free  items  or  services  such 
as  meals  or  presurgical  overnight  stays, 
samples  of  products  from 
manufacturers,  or  blood  screening  and 
other  testing  services.  The  commenter  . 
suggested  that  such  free  gifts  benefit 


patients  without  causing  harm  to  the 
program,  so  long  as  there  is  no 
obligation  to  purchase  additional  items 
or  services  upon  receipt  of  the  free  gifts. 

Response:  We  decline  to  protect  the 
offer  of  free  gifts  to  beneficiaries  within 
this  safe  harbor  provision,  as  we  have 
declined  to  protect  this  practice  within 
the  safe  harbor  provision  governing 
discounts.  The  statute  clearly 
contemplates  that  illicit  remuneration 
may  involve  payments  "in  cash  or  in 
kind."  The  practice  of  offering  free  gifts 
may  well  induce  beneficiaries  to 
purchase  additional  or  unnecessary 
items  or  services.  Such  inducements 
could  easily  become  excessive,  and 
there  is  no  distinct  financial  or  other  cut- 
off point  below  which  we  could  be  sure 
that  gifts  remained  non-abusive. 
Because  we  understand  that  such 
inducements  are  an  area  of  significant 
abuse,  we  believe  that  protection  of  this 
practice  would  be  unwarranted. 

C.  Provision-by-Provision  Analysis  of 
Safe  Harbors 

1.  Investment  Interests — S  1001.952(a) 

The  OIG  received  close  to  three 
hundred  comments  on  the  issue  of 
providing  safe  harbor  protection  for 
payments  from  investment  interests. 
These  conunents  are  divided  into  three 
broad  categories:  (a)  Comments  on  the 
proposed  safe  harbor  provision  for 
payments  from  investments  in  large 
publicly  traded  entities:  (b)  suggestions 
for  safe  harbors  for  payments  from 
investments  in  small  entities  such  as 
limited  partnerships,  about  which  we 
solicited  comments,  and  (c)  proposals 
for  protecting  payments  from  other 
investment  interests.  For  convenience, 
we  are  discussing  all  of  these  comments 
in  this  section.  Before  discussing  the 
comments  and  responses  for  these  three 
broad  categories  of  investment  interests, 
we  will  discuss  general  issues  raised 
with  respect  to  investment  interests. 

Comment:  We  received  a  number  of 
comments  asking  the  OIG  to  clarify  the 
types  of  investors  and  investment 
interests  to  be  protected.  In  particular. 
we  received  many  comments  urging  the 
OIG  to  protect  indirect  investment 
interests  held  by  family  members  and  to 
protect  debt  as  well  as  equity 
investments. 

Response:  We  are  adding  a  definition 
of  the  terms  "investor"  and  "investment 
interests"  to  this  safe  harbor  provision. 
We  are  defining  an  "investor"  to  include 
both  individuals  and  entities  who  either 
directly  or  indirectly  hold  an  investment 
interest  in  an  entity.  Oiu-  definition 
includes  examples,  which  are  not 
intended  to  be  an  exhaustive  list, -of 
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ways  that  investment  interests  may  be 
indirectly  held.  For  example,  a  family 
member  of  a  referring  physician  may 
hold  the  investment  interest  in  the  joint 
venture  entity,  or  a  referring  physician 
may  have  a  legal  or  beneficial  interest  m 
an  entity,  such  as  his  or  her  group 
practice,  a  trust  or  a  holding  company, 
where  that  entity  directly  holds  the 
investment  interest  in  the  joint  venture 
entity.  In  both  cases,  we  view  the 
physician  as  having  the  ownership 
interest  in  the  joint  venture  entity. 

In  many  cases  we  distinguish 
investors  who  do  business  with  the 
entity  in  which  they  have  invested  bom 
other  investors  who  are  exchisively 
seeking  a  return  on  their  investment.  We 
call  an  investor  who  does  business  *vitb 
the  entity  as  "an  investor  who  is  in  a 
position  to  make  or  infhience  referrals 
to,  furnish  items  or  services  to,  or 
otherwise  generate  business  for  the 
entity."  This  classification  is  meant  to 
include  all  investors  who  do  business  in 
any  manner  with  the  entity.  Except  as 
noted  below,  we  do  not  limit  this 
category  to  investors  who  actually  make 
referrals.  Rather,  oui  focus  is  on  the 
status  of  the  investor  and  the  ability  to 
make  or  influence  the  referral  stream  or 
level  of  business  activity  for  the  entity. 
Such  investors  include  not  only 
physicians,  but  hospitals  and  other 
entities  capable  of  influencing  referrals. 
We  note  that  this  category  of  investor 
doing  business  with  the  entity  also 
includes  those  investors  who  fumiab 
items  and  services  to  the  entity  as  well 
as  those  investors  who  otherwise 
generate  business  for  the  entity.  Thus 
for  example,  if  a  durable  medical 
equipment  (DME)  supplier  and  hospital 
both  enter  into  a  joint  venture  to  fimiish 
DME  to  patients  when  they  leave  the 
hospital  both  the  DME  supplier  and  the 
hospital  fit  within  this  category  of 
investor  doing  business  wiUi  the  entity. 
There  are  some  very  limited  situations 
where,  because  of  the  special  status  or 
location  of  the  investor,  he  or  she  does 
not  fit  within  this  category  of  investor 
doing  business  with  the  entity.  For 
example,  for  the  most  part,  retired 
physicians  no  longer  make  or  influence 
referrals.  In  addition,  typically  a 
physician  who  resides  and  practices  in  a 
separate  service  area  from  the  entity  is 
similarly  not  "in  a  position  to  make  or 
influence  referrals."  Or  an  investor 
could  simply  make  an  agreement  barring 
him  or  her  from  actually  making  or 
influencing  referrals  to  the  entity.  In  all 
three  examples,  the  determination 
whether  an  investor  should  be  classified 
as  doing  business  with  the  entity  in 
which  he  or  she  has  invested  is  a  factual 
question.  However,  we  will  accept  a 


written  stipulation  that  for  the  L'fe  of  the 
investment  the  investor  will  not  make 
referrals  to,  furnish  items  or  services  for, 
or  otherwise  generate  business  for  the 
entity.  We  emphasize  that,  because  of 
the  potential  for  abuse  of  this  stipulation 
agreement,  the  investor  must  be  bound 
to  this  agreement  for  the  life  of  the 
investment  as  long  as  be  or  she  remains 
an  investor. 

Finally,  our  definition  of  the  term 
"investment  interest"  makes  clear  that 
debt  as  well  as  equity  investments  are 
protected. 

a.  Large  Publicfy  Traded  Entities. 
Comment-  Several  commenters 
questioned  the  relationship  of  this 
proposed  safe  harbor  provision  to  the 
rules  of  the  Securities  and  Exchange 
Commission  (SEC)  for  the  registration  of 
securities.  For  example,  some  suggested 
that  the  OIG  should  exempt  all 
investment  interests  that  are  traded  on  a 
publicly  regulated  exchange,  while 
another  suggested  that  public  trading  be 
an  additional  condition  for  protection.  In 
addition,  a  variety  of  comments  were 
received  regarding  the  standards 
adopted  from  the  SEC  rules  that  in 
order  for  payments  from  investment 
interests  in  an  entity  to  be  protected,  the 
assets  of  the  entity  must  exceed  $5 
million  and  the  number  of  shareholders 
must  exceed  500  persons  (the  so-called 
"$5  million  asset/500  investor  rule"). 
While  some  suggested  the  $5  million  test 
was  too  high,  one  suggested  that  it  was 
too  low.  One  commenter  suggested  that 
the  500  shareholder  test  was  too  high, 
and  another  suggested  that  the  OIG 
require  either  $5  million  in  assets  or  500 
shareholders,  but  not  both.  Finally, 
another  commenter  suggested  that  the 
OIG  protect  an  investment  in  an  entity 
any  time  the  asset  level  was  greater 
than  $5  million. 

Response:  We  intended  to  protect 
profit  distributions  made  to  referring 
investors  in  large  publicly  traded 
corporations  where  the  investment 
interest  was  obtained  at  fair  market 
value  through  trading  on  a  publicly 
regulated  exchange.  The  remuneration 
received  by  these  investors  is  so 
tangentially  related  to  their  referrals 
that  the  potential  for  abuse  is  minimaL 
As  we  stated  in  the  preamble  of  the 
proposed  rule,  we  adopted  the  SEC 
registration  rules  from  l5  U.S.C.  7a/lgJ 
and  17  CFR  240.12g-l,  which  generally 
require  entities  with  more  than  $5 
million  in  assets  and  more  than  500 
investors  to  register  with  the  SEC  At  the 
time,  we  had  believed  that  such  a  test 
would  protect  payments  from  only  those 
entities  that  are  actively  traded  on  a 
national  securities  exchange. 


Based  on  the  comments  we  received 
and  our  experience  in  enforcing  the 
statute,  we  believe  that  in  many 
respects  the  SEC  rules  are  not 
apphcable  for  the  purposes  of  protectiitg 
against  abuse.  In  particular,  the  $5 
million  threshold  is  too  low.  An  entity 
that  owns  two  magnetic  resonance 
imaging  (MRl)  machines  may  well  meet 
this  test.  Thus,  we  are  changing  the 
asset  threshold  level  from  $5  million  to 
$50  million.  Publicly  traded  entities  of 
this  size  are  sufficiently  large  to  assure 
that  abuse  is  minimal. 

In  addition,  the  SEC's  other  criteria  of 
500  investors  does  not  provide 
meaningful  protection  against  abuse. 
We  recognize  that  in  many  cases  a  large 
number  of  investors  can  dilute  the 
influence  of  one  investor's  referral 
patterns  on  the  level  of  payments  that 
he  or  she  receives.  However,  It  has  been 
our  experience  that  many  sham  joint 
ventures  try  to  obtain  many  investors, 
each  of  whom  contribute  nominal 
investments,  as  a  mechanism  to  lock-in 
the  loyalties  of  as  many  physidans  as 
possible.  Thus,  depending  on  the  factual 
circumstances  of  a  particular  joint 
venture,  a  large  number  of  investors 
could  either  be  abusive  or  minimize 
abuse. 

We  are  making  other  revisions  to  this 
first  investment  interest  safe  harbor 
provision  to  provide  greater  clarity 
consistent  with  our  original  intent.  Thus 
this  safe  harbor  as  revised  contains  two 
definitional  prerequisites  in  paragraph 
(a)(1)  for  the  type  of  entity  we  are 
protecting,  and  is  followed  by  five 
standards,  all  of  which  must  be  met  to 
the  extent  they  apply  to  the  investment 
interest  in  question. 

For  an  entity  to  be  protected  under 
this  safe  harbor,  it  must  meet  two 
definitional  prerequisites.  The  first 
prerequisite  to  qualify  for  protection  is 
that  the  assets  of  the  entity  must  be 
measured  any  time  within  the  previous 
fiscal  year  or  the  previous  12  month 
period.  This  time  period  is  different  from 
the  SEC  rule,  which  we  believe  to  be 
overly  restrictive  for  the  purposes  of  this 
safe  harbor.  The  time  period  for 
measuring  compliance  which  we  are 
adopting  will  mean  for  all  practical 
purposes  that  growing  entities  will  be 
protected  as  soon  as  they  reach 
compliance  with  all  the  preconditions 
and  standards  in  this  safe  harbor,  rather 
than  having  to  wait  for  the  next  fiscal 
year  as  the  SEC  requires.  In  addition, 
the  time  period  we  are  specifying 
permits  an  entity  to  retain  safe  harbor 
protection  for  a  limited  time  period  even 
though  it  is  no  longer  in  compliance  with 
the  $50  nullion  asset  threshold  in  this 
rule.  During  this  time  period,  an  entity 


will  have  the  opportunity  to 
back  into  compliance. 

The  second  definitional  pr 
that  the  entity  must  possess 
in  the  form  of  undepreciated 
assets.  This  clarification  of  v 
mean  by  $50  million  in  asset 
many  assets  which  we  nevei 
include  within  the  scope  of  p 
We  are  excluding  all  intangi' 
such  as  the  company's  valua 
name  recognition  and  stock  i 
forms  of  goodwill.  We  are  e> 
such  assets  because  their  va 
too  subject  to  "creative"  ace 
appraisal  techniques.  The  as 
also  be  reduced  by  any  liabi 
a  corporation  only  has  $1  mi 
tangible  assets  when  it  buys 
piece  of  equipment  with  a  $4 
loan.  However,  we  are  exclu 
the  calculation  of  assets  any 
in  the  value  of  assets  due  to 
depreciation.  We  believe  it  ii 
inappropriate  for  an  entity  tc 
harbor  protection  as  a  result 
of  its  assets.  Further,  we  do  i 
create  incentives  to  replace  i 
unnecessarily  merely  for  the 
regain  safe  harbor  protectior 
the  value  of  new  equipment, 
also  clarifying  that  the  repor 
tangible  assets  must  be  base 
acquisition  costs  of  purchasi 
assets  from  an  unrelated  ent 
of  net  acquisition  costs  in  thi 
generally  accepted  accountir 
and  makes  clear  that,  for  the 
this  rule,  we  will  not  accept  i 
use  of  current  market  valuati 
assets.  Further,  we  intend  to 
Medicare  related  party  rule, 
413.17,  to  assure  that  ^e  acq 
costs  from  the  purchase  of  ai 
only  based  on  a  bona  fide  pu 
through  an  arm's  length  trans 
final  clarification  in  how  to  a 
$50  million  asset  test  is  that  i 
unrelated  to  a  company's  he< 
line  of  business  cannot  be  us 
calculation  of  assets.  For  exa 
nursing  home  corporation  co 
subsidiary  of  a  hotel  chain.  1 
assets  cannot  be  used  for  pui 
qualifying  for  the  $50  million 
However,  with  the  exception 
related  party  rule,  it  is  not  ou 
require  corporations  to  be  fai 
cost  reimbursement  rules  of  ^ 
413.  Tangible  assets  used  in  1 
items  and  services  may  be  cc 
though  they  may  not  be  allov 
under  part  413.  The  informati 
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Based  on  the  comments  we  received 
and  our  experience  in  enforcing  the 
statute,  we  believe  that  in  many 
respects  the  SEC  rules  are  not 
applicable  for  the  purposes  of  protecting 
against  abuse.  In  particular,  the  $5 
milUon  threshold  is  too  low.  An  entity 
that  owns  two  magnetic  resonance 
imaging  (MRl)  machines  may  well  meet 
this  test.  Thus,  we  are  changing  the 
asset  threshold  level  from  $5  millton  to 
$50  million.  PubHcly  traded  entities  of 
this  size  are  sufficiently  large  to  assure 
that  abuse  is  minimal. 

In  addition,  the  SEC's  other  criteria  of 
500  investors  does  not  provide 
meaningful  protection  against  abuse. 
We  recognize  that  in  many  cases  a  large 
number  of  investors  can  dilute  the 
influence  of  one  investor's  referral 
patterns  on  the  level  of  payments  that 
he  or  she  receives.  However,  it  has  been 
our  experience  that  many  sham  joint 
ventures  try  to  obtain  many  investors, 
each  of  whom  contribute  nominal 
investments,  as  a  mechanism  to  lock-in 
the  loyalties  of  as  many  physidans  as 
possible.  Thus,  depending  on  the  factual 
circumstances  of  a  particular  joint 
venture,  a  large  number  of  investors 
could  either  be  abusive  or  minimize 
abuse. 

We  are  making  other  revisions  to  this 
first  investment  interest  safe  harbor 
provision  to  provide  greater  clarity 
consistent  with  our  original  intent.  Thus 
this  safe  harbor  as  revised  contains  two 
definitional  prerequisites  in  paragraph 
(a)(1)  for  the  type  of  entity  we  are 
protecting,  and  is  followed  by  five 
standards,  all  of  which  must  be  met  to 
the  extent  they  apply  to  the  investment 
interest  in  question. 

For  an  entity  to  be  protected  under 
this  safe  harbor,  it  must  meet  two 
definitional  prerequisites.  The  first 
prerequisite  to  qualify  for  protection  is 
that  the  assets  of  the  entity  must  be 
measured  any  time  within  the  previous 
fiscal  year  or  the  previous  12  month 
period.  This  time  period  is  different  from 
the  SEC  rule,  which  we  believe  to  be 
overly  restrictive  for  the  purposes  of  this 
safe  harbor.  The  time  period  for 
measuring  compliance  which  we  are 
adopting  will  mean  for  all  practical 
purposes  that  growing  entities  wiU  be 
protected  as  soon  as  they  reach 
compliance  with  all  the  preconditions 
and  standards  in  this  safe  harbor,  rather 
than  having  to  wait  for  the  next  fiscal 
year  as  the  SEC  requires.  In  addition, 
the  time  period  we  are  specifying 
permits  an  entity  to  retain  safe  harbor 
protection  for  a  limited  time  period  even 
though  it  is  no  longer  in  compliance  writb 
the  $50  million  asset  threshold  in  this 
rule.  During  this  time  period,  an  entity 


will  have  the  opportunity  to  bring  itself 
back  into  compliance. 

The  second  definitional  prerequisite  is 
that  the  entity  must  possess  $50  million 
in  the  form  of  undepreciated  net  tangible 
assets.  This  clarification  of  what  we 
mean  by  $50  million  in  assets  removes 
many  assets  which  we  never  intended  to 
include  within  the  scope  of  protection. 
We  are  excluding  all  intangible  assets 
such  as  the  company's  valuation  of  its 
name  recognition  and  stock  and  other 
forms  of  goodwill.  We  are  excluding 
such  assets  because  their  valuation  is 
too  subject  to  "creative"  accounting  or 
appraisal  techniques.  The  assets  must 
also  be  reduced  by  any  liabilities.  Thus, 
a  corporation  only  has  $1  million  of  net 
tangible  assets  when  it  buys  a  $5  million 
piece  of  equipment  with  a  $4  million 
loan.  However,  we  are  excluding  from 
the  calculation  of  assets  any  reductions 
in  the  value  of  assets  due  to 
depreciation.  We  believe  it  is 
inappropriate  for  an  entity  to  lose  safe 
harbor  protection  as  a  result  of  the  aging 
of  its  assets.  Further,  we  do  not  want  to 
create  incentives  to  replace  equipment 
unnecessarily  merely  for  the  entity  to 
regain  safe  harbor  protection  based  on 
the  value  of  new  equipment.  We  are 
also  clarifying  that  the  reporting  of  net 
tangible  assets  must  be  based  on  net 
acquisition  costs  of  purchasing  such 
assets  from  an  unrelated  entity.  The  use 
of  net  acquisition  costs  in  this  rule  is  a 
generally  accepted  accounting  principle, 
and  makes  clear  that,  for  the  purposes  of 
this  rule,  we  will  not  accept  a  company's 
use  of  current  market  valuations  of 
assets.  Further,  we  intend  to  use  the 
Medicare  related  party  rule,  42  CFR 
413.17,  to  assure  that  the  acquisition 
costs  from  the  purchase  of  an  asset  is 
only  based  on  a  bona  fide  purchase 
through  an  arm's  length  transaction.  Our 
final  clarification  in  how  to  apply  the 
$50  million  asset  test  is  that  assets 
unrelated  to  a  company's  health  care 
line  of  business  cannot  be  used  in  the 
calculation  of  assets.  For  example,  a 
nursing  home  corporation  could  be  a 
subsidiary  of  a  hotel  chain.  The  hotel 
assets  cannot  be  used  for  purposes  of 
qualifying  for  the  $50  million  asset  test. 
However,  with  the  exception  of  the 
related  party  rule,  it  is  not  our  intent  to 
require  corporations  to  be  familiar  with 
cost  reimbursement  rules  of  42  CFR  part 
413.  Tangible  assets  used  in  furnishing 
items  and  services  may  be  counted  even 
though  they  may  not  be  allowable  costs 
imder  part  413.  The  information 
necessary  to  determine  compliance  with 
this  $50  million  asset  test  is  readily 
available  in  the  accounting  books  of 
entities,  and  the  accounting  methods  for 
determining  compliance  are  fully 


consistent  with  generally  accepted 
accounting  principles.  Thus,  an 
independent  certified  public  accountant 
should  have  little  trouble  certifying  an 
entity's  compliance  with  these 
requirements. 

This  safe  harbor  contains  five 
standards,  not  all  of  which  may  be 
applicable  in  every  instance.  The  first 
two  standards,  paragraphs  (a)(1)  (i)-(ii), 
which  will  be  discussed  here,  focus  on 
the  nature  of  the  investment  interest. 
(The  three  remaining  standards  are 
being  added  in  response  to  other 
comments  which  will  be  discussed 
below.) 

The  first  standard  (see  paragraph 
(a)(l)(i))  applies  only  to  an  investment 
interest  in  an  equity  security,  and 
requires  such  a  security  to  be  registered 
with  the  SEC  under  15  U.S.C.  78/  (b)  or 
(g).  We  had  considered  but  are  rejecting 
an  alternative  standard  that  the 
investment  interest  must  merely  meet 
the  SEC  registration  qualifications.  This 
requirement  of  actual  registration 
provides  a  clear  bright-line  rule,  and  is 
an  indication  of  good-faith  entry  into  the 
public  securities  markets,  which  is  a 
significant  factor  underlying  the 
rationale  for  this  safe  harbor.  In 
addition,  we  are  requiring  the 
investment  interest  actually  to  be 
registered  with  the  SEC  because  many 
exemptions  exist  to  the  SEC's  $5  million 
asset/SOO  investor  rule,  which  permit 
many  entities  to  be  actively  traded  but 
not  to  be  registered  with  the  SEC.  and 
thus  not  under  its  oversight.  See  15 
U.S.C.  78/(g)(2).  However,  the  SEC's 
reasons  for  granting  an  exception  may 
not  be  consistent  with  the  purposes  of 
this  rule,  and  thus  we  see  no  particular 
reason  to  protect  securities  simply 
because  they  qualify  for  an  SEC 
exemption.  We  note  that  one  such 
exemption  under  15  U.S.C.  7a/(g)(2)  is  for 
securities  listed  and  registered  on  a 
national  securities  exchange.  Such 
securities  must  comply  with  15  U.S.C. 
78/(b),  and  for  the  purposes  of  this  rule 
we  are  requiring  such  securities  to  be 
registered  with  the  SEC. 

We  are  not  applying  the  registration 
requirement  to  investment  interests  that 
involve  debt  securities  because  we 
believe  that  the  extra  safeguard  of  SEC 
regisfration  is  unnecessary.  Publicly 
traded  debt  instruments,  although 
protected  under  this  safe  harbor,  are  not 
the  type  of  investment  interests  that  are 
the  focal  point  of  this  rule.  Although  the 
potential  for  abuse  is  present,  we  have 
not  been  apprised  of  the  actual 
occurrence  of  abuse  relating  to  these 
investment  interests,  and  believe  that 
their  usefulness  as  instruments  for 


inducing  investors'  referrals  is  more 
limited  than  equity  investment  interest" 

The  second  standard  (see  paragraph 
(a)(l)(ii))  responds  to  the  commenters' 
suggestions  regarding  public  trading.  We 
are  adding  a  standard  to  this  provision 
requiring  the  investment  interest  of  an 
investor  in  a  position  to  make  or 
influence  referrals  to,  furnish  items  and 
services  to,  or  otherwise  generate 
business  for  the  entity  to  be  obtained  on 
terms  equally  available  to  the  public 
through  a  registered  national  securities 
exchange,  such  as  the  New  York  Stock 
Exchange  or  the  American  Stock 
Exchange,  or  through  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  (NASDAQ) 
system.  We  note  that  we  specifically 
intend  to  preclude  safe  harbor 
protection  for  securities  traded  through 
the  so-called  "pink  sheets"  or  those 
"non-NASDAQ"  securities  that  are 
traded  through  the  OTC  Bulletin  Board 
Service.  See,  Securities  Exchange  Act 
Release  No.  34-27975.  May  1, 1990.  This 
standard  follows  our  original  intent  to 
assure  that  the  investment  interests  of 
physicians  or  others  in  a  position  to 
influence  referrals  must  be  obtained 
through  the  kind  of  arms  length  trading 
that  is  normally  associated  with  actively 
traded  public  securities  at  the  fair 
market  value  through  a  publicly 
regulated  exchange.  Such  public  trading 
assures  that  the  entity  does  not  obtain 
capital  by  self-selecting  investors  based 
on  their  status  as  sources  of  referrals. 

Although  we  are  not  requiring 
investment  interests  of  other  investors 
to  be  obtained  through  public  trading, 
physicians  and  others  in  a  position  to 
influence  referrals  must  strictly  comply 
with  this  standard.  We  plan  to  closely 
scrutinize  attempts  to  circumvent  this 
standard.  For  example,  any  investment 
interest  obtained  before  an  entity 
becomes  publicly  traded  is  not  protected 
under  this  provision.  In  addition,  an 
investor  is  not  protected  by  exchanging 
a  limited  partnership  interest  for  shares 
in  a  newly  formed  entity  that  is  publicly 
traded.  Further,  this  standard  precludes 
protection  of  payments  from  securities 
where  physicians  are  afforded  the 
opportunity  to  buy  the  available  shares 
of  an  entity  before  other  members  of  the 
pubhc  have  the  opportimity  to  invest  in 
that  entity.  Such  an  entity  would  have 
only  physicians  as  investors,  and  it  is 
not  our  intent  to  protect  payments  from 
such  entities.  We  expect  the  public  to  be 
afforded  a  genuine  opportunity  to  invest 
in  these  pubhcly  traded  entities.  Where 
referring  sources  (or  their  immediate 
families]  hold  a  large  proportion  of  the 
shares,  we  will  presume  that  this 
standard  has  not  been  met. 
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Comment  A  number  of  conuneoten 
suggested  that  the  OIG  expand  this 
provision  in  a  variety  of  ways  to  protect 
remuneration  from  debt  as  well  as 
equity  instruments  and  from  entities 
other  than  corporations,  such  as 
partnerships. 

Response:  As  discussed  above,  this 
safe  harbor  protects  debt  as  well  as 
equity  instruments.  We  recognize  that 
an  ambiguity  existed  in  our  proposed 
rule  in  that  our  500  investor  test  applied 
only  to  "a  class  of  equity  secunty"  and 
thus  appeared  to  prohibit  debt 
instruments  from  qualifying  under  this 
safe  harbor  provision.  However,  this 
ambiguity  is  resolved  by  eliminating  the 
500  investor  test.  In  addition  as 
discussed  above,  we  are  exempting  debt 
instruments  from  the  SEC  registration 
requirement  contained  in  the  first 
standard. 

We  also  agree  that  investments  in 
partnerships  should  be  protected,  and 
we  are  revising  this  provision 
accordingly,  by  adding  a  definition  of 
investment  interest. 

Comment-  A  few  commenters 
expressed  concern  that  entities  meeting 
the  requirements  contained  in  the 
proposed  safe  harbor  provision  could 
still  be  engaging  in  abusive  relationships 
with  individuals  in  a  position  to  make 
referrals.  One  commenfer  suggested  that 
we  specifically  protect  against 
frandulent  cross-referral  arrangements 
whereby  investors  in  entity  "A"  are 
explicitly  or  implicitly  encouraged  to 
refer  to  entity  "B"  in  return  for  entity 
"A"  receiving  the  referrals  from  the 
investors  of  entity  "B." 

Response:  We  agree  with  the  thrust  of 
these  comments,  and  are  adding  three 
standards  (see  paragraphs  (a)(1)  (iii)- 
(v))  to  clarify  our  original  intent  and 
assure  that  investment  interests  are  not 
used  as  inducements  for  referrals.  One. 
the  entity  or  any  investor  must  not 
market  or  furnish  the  entity's  items  or 
services  to  passive  investors  in  any 
manner  differently  than  to  non- 
investors,  hi  other  words,  although  an 
entity  may  seek  referrals  or  other 
business  from  passive  investors,  it  must 
promote  and  furnish  its  items  or  services 
to  investors  and  non-investors  in  the 
same  manner.  An  entity  may  not  use  a 
separate  marketing  approach  or  provide 
a  different  level  of  service  to  passive 
investors  as  opposed  to  non-investors. 
For  example,  in  its  promotional  efforts, 
the  entity  may  not  in  any  manner  appeal 
to  or  refer  to  such  investor's  position  as 
an  investor,  and  in  serving  customers  it 
may  not  offer  special  arrangements  to 
investors  that  are  not  available  or  are 
offered  on  different  terms  to  non- 
investors.  Any  distribution  to  passive 
investors  of  individual  or  aggregate 


investor  referral  patterns  would  also  not 
be  protected  under  this  provision,  hi 
addition,  the  entity  or  any  investor  must 
not  promote  the  items  or  services  of 
other  entities  as  part  of  a  cross  referral 
agreement.  One  type  of  cross  referral 
arrangement  we  are  not  protecting  is  the 
sham  transaction  described  in  the  above 
comment. 

Two.  the  entity  must  not  loan  funds  to 
or  guarantee  a  loan  for  an  investor  to 
use  for  the  purpose  of  obtaining  the 
investment  interest  We  do  not  believe 
protection  should  be  afforded  where  an 
investor  is  loaned  money  fi'om  the 
entity,  or  fit)m  a  parent  or  subsidiary 
corporation  (or  is  guaranteed  a  loan  by 
the  entity  or  a  related  organization),  and 
the  investor  makes  an  investment  based 
on  that  loan.  In  such  a  situation,  the 
investor  is  adding  no  real  capital  to  the 
entity.  We  note,  however,  that  safe 
harbor  protection  Is  available  where  the 
investor  borrows  from  other  sources, 
such  as  from  his  or  her  broker  or  a  bank. 

And  three,  the  amount  of  payment  in 
return  for  the  investment  interest  must 
be  directly  proportional  to  the  amount  of 
Ae  capital  investment  Such  payments 
are  consistent  with  the  type  of  corporate 
dividend  payment  that  we  are  trying  to 
protect. 

We  believe  that  these  minor  revisions, 
which  are  fully  consistent  with  our 
original  intent  should  offer  reasonable 
protection  against  the  possibility  of 
significant  abuses  without  unduly 
restricting  the  types  of  entities  tlut  may 
qualify  under  tl^  provision. 

b.  Small  Entities.  In  the  notice  of 
proposed  rulemaking  we  solicited 
comments  on  expanding  the  proposed 
investment  interest  safe  harbor  to 
protect  payments  from  investments  in 
small  entities,  particularly  limited  and 
general  partnership  interests.  For  limited 
partnership  interests  we  suggested  four 
standards  for  protection:  (1)  A  bona  fide 
opportimity  to  invest  is  made  on  an 
equal  basis  without  regard  to  the 
investor's  ability  to  make  referrals,  (2J 
no  requirement  is  imposed  on  the 
investor  to  make  referrals.  (3)  disclosure 
is  made  to  the  referred  patient  and  (4) 
payments  are  not  related  to  referrals.  As 
conditions  for  protection  of  payments 
from  investments  in  general  partnership 
interests,  we  suggested  that  disclosure 
of  the  investment  interest  be  made  to  a 
referred  patient  and  payments  not  be 
related  to  referrals. 

Conunent-  A  large  nmnber  of  people 
commented  that  in  view  of  the  OlG's 
interpretation  of  the  statute  as  not 
prohibiting  all  referrals  to  entities  in 
which  a  physician  has  an  investment 
interest  safe  harbor  protection  should 
be  provided  for  legitimate  arrangements. 
While  some  conunenters  suggested  that 


the  OIG  adopt  generic  criteria  for 
analyzing  these  arrangements,  others 
commented  more  directly  on  the 
prc^KMed  standards  we  suggested  in  the 
proposed  rule.  A  few  commenters 
suggested  that  any  safe  harbor 
protections  should  treat  indirect 
ownership  interests  held  by  family 
members  in  the  same  manner  as  direct 
ownership  interests  to  assure  that 
investors  who  make  referrals  to  that 
entity  do  not  circumvent  the  intent  of 
these  requirements  by  having 
investments  held  in  the  name  of  family 
members  instead  of  their  own  names. 

The  enormous  response  to  this 
invitation  for  comment  reflected  the 
polarization  of  the  health  care 
community  on  this  issue.  Those 
supporting  safe  harbor  protection 
emphasized  that  physician-investor  joint 
ventures  promote  competition,  provide 
quaUty  services,  promote  patient 
convenience,  bring  needed  services  to 
commonities,  are  cost  effective,  do  not 
lead  to  over-utilization,  do  not 
compromise  ethics,  and  enable  services 
to  be  provided  outside  hospitals  and 
physician  offices.  Those  urging  no  safe 
harbor  protection  or  expressing  a  need 
for  stringent  safeguards  argued  that 
these  joint  ventures  hurt  competition, 
compromise  quality  of  care,  are  not  in 
patients'  best  interests,  increase  costs, 
lead  to  ovei^atilization,  and  create 
conflict  of  interests  between  heahb  care 
pro\-ider8  and  patients. 

A  large  number  of  commenters 
generally  supported  safe  hartwr 
protection  for  payments  to  those  with 
managing  partnership  interests  and 
agreed  with  the  QIC's  two  suggested 
conditions  for  protection.  However,  a 
few  commenters  opposed  such 
protection.  In  addition,  a  few 
commenters  suggested  that  the  OIG 
deffne  which  individuals  would  be 
protected  under  this  provision. 

Response:  Because  of  the  significant 
business  investment  activity  in  these 
small  entities — typically  joint 
ventures — and  the  advantages  of 
permitting  them  in  certain  situations,  we 
believe  that  safe  harlrar  protection  is 
warranted.  However,  we  have  also 
observed  widespread  abuses  in  many  of 
these  joint  ventures.  In  particular,  we 
believe  that  a  large  number  of  these 
newly  formed  entities  are  designed  to 
have  physicians  as  investors  ^>ecificaHy 
to  induce  them  to  use  the  entity  in  whidi 
they  have  invested.  Therefore,  any  safe 
harbor  protection  must  include 
significant  safeguards  to  mininiiyy  any 
corrupting  influence  the  investment 
interest  may  have  on  the  physician- 
investor's  decision  where  to  refer  a 
patient.  We  are  indoding  a  second 


investment  interest  provisioi 
(a)(2))  that  protects  payment 
investors  who  are  limited  ar 
partners,  shareholders,  or  he 
debt  securities  where  eight  s 
are  met  We  will  discuss  son 
definitional  categories  of  pei 
are  protected  under  this  proi 
response  to  comments  recon 
special  protection  for  manag 
partnership  interests,  and  ou 
categories  that  provide  stnic 
eight  standards  in  this  safe  h 

We  have  classified  "inves 
either  "passive"  or  "active" 
some  of  the  standards  apply 
those  defined  as  "passive"  ii 
The  definition  of  an  "active" 
includes  two  categories  of  p( 
first  category  is  modeled  afti 
fide  general  partner  in  a  pari 
under  the  Uniform  Partnersh 
is  responsible  for  the  day-to- 
management  of  the  entity. 

We  are  including  a  second 
qualify  as  an  "active"  invest 
individual  or  entity  must  agr 
writing  to  undertake  the  liab 
partnership.  Including  the  ac 
agents  acting  within  the  scof 
agency.  We  believe  that  sucl 
affirmative  act  will  assure  th 
individual  or  entity  performs 
the  same  functions  that  gene 
do  who  actively  manage  the 
operations  of  the  joint  ventui 
For  example,  these  active  m\ 
undertake  the  business  risk  t 
typical  general  partner  does, 
interested  in  assuring  that  th 
day  managers  of  the  entity  ei 
sound  business  practices  anc 
afoul  of  the  statute  as  well  ai 
Federal  and  State  laws  and  r 

"Passive"  investors  are  th( 
investors  who  are  not  active 
such  as  limited  partners  in  a 
or  shareholders  in  a  corporal 

This  second  investment  inl 
harbor  provision  includes  so: 
standards  that  must  be  met  b 
passive  and  active  Investors, 
standards  that  need  only  be  i 
passive  investors,  to  the  exte 
in  the  joint  venture.  If  an  enti 
only  active  investors,  the  sta 
applicable  only  to  passive  in' 
would,  of  course,  not  apply.  I 
emphasized,  however,  that  tt 
standards  for  this  safe  harbo 
met  by  all  the  investors  in  thi 
the  extent  that  one  class  of  ii 
such  as  active  investors,  qua! 
the  passive  investors  do  not  i 
the  standards,  safe  harbor  pr 
not  given  to  payments  to  any 
in  the  entity. 

In  this  regard,  special  atter 
be  paid  to  cases  involving  ow 
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tatterns  would  also  not 
T  this  provision,  bi 
y  or  any  investor  must 
ems  or  services  of 
art  of  a  cross  referral 
rpe  of  cross  referral 
re  not  protecting  is  the 
described  in  the  above 
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n  for  an  investor  to 
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It  We  do  not  beh'eve 
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money  from  the 
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ited  organization),  and 
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>rovision. 
.  In  the  notice  of 
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rom  investments  in 
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ferrals.  (3)  disclosure 
Ted  patient,  and  (4] 
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Jted  that  disclosure 
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r  protection  should 
timate  arrangements. 
Dters  suggested  that 


the  OIG  adopt  generic  criteria  for 
analyzing  these  arrangements,  others 
commented  more  directly  on  the 
proposed  standards  we  suggested  in  the 
proposed  rule.  A  few  commenters 
suggested  that  any  safe  harbor 
protections  should  treat  indirect 
ownership  interests  held  by  family 
members  in  the  same  manner  as  direct 
ownership  interests  to  assure  that 
investors  who  make  referrals  to  that 
entity  do  not  circumvent  the  intent  ot 
these  requirements  by  having 
investments  held  in  the  name  of  family 
ntembers  instead  of  their  own  namea 

The  enormous  response  to  this 
invitation  for  comment  reflected  the 
polarization  of  the  health  care 
community  on  this  issue.  Those 
supporting  safe  harbor  protection 
emphasized  that  physician-investor  joint 
ventures  promote  competition,  provide 
quality  services,  promote  patient 
convenience,  bring  needed  services  to 
commimities,  are  cost  effective,  do  not 
lead  to  over-utilization,  do  not 
compromise  ethics,  and  enable  services 
to  be  provided  outside  hospitals  and 
physician  offices.  Those  urging  no  safe 
harbn  protection  or  expressii^  a  need 
for  stringent  safeguards  argued  that 
these  joint  ventures  hurt  competition, 
compromise  quality  of  care,  are  not  in 
patients'  best  interests,  increase  costs, 
lead  to  over-otilization,  and  create 
conflict  of  interests  between  health  care 
pro%'ider8  and  pabents. 

A  large  number  of  commenters 
geno^y  supported  safe  harbor 
protection  for  payments  to  those  with 
managing  partnership  interests  and 
agreed  with  the  OIG's  two  suggested 
conditions  for  protectioru  However,  a 
few  commenters  opposed  such 
protection,  in  addition,  a  few 
commenters  suggested  that  the  OIG 
define  which  individuals  would  be 
protected  under  this  provisioiL 

Response:  Because  of  the  significant 
business  investment  activity  in  these 
small  entities — typically  joint 
ventures — and  the  advantages  of 
permittrig  them  in  certain  situations,  we 
beheve  tliat  safe  hartrar  protection  is 
warranted  However,  we  have  also 
observed  widespread  abuses  in  many  of 
these  joint  ventures.  In  particular,  we 
beheve  that  a  large  number  of  these 
newly  formed  entities  are  designed  to 
have  physicians  as  investors  specifically 
to  induce  them  to  use  the  entity  in  whidi 
they  have  invested.  Therefore,  any  safe 
harbor  protection  must  include 
significant  safeguards  to  mininiiM»  any 
corrupting  infiueiKe  the  investment 
interest  may  have  on  the  physician- 
investor's  decision  where  to  refer  a 
patient.  We  are  inchiding  a  second 


investment  interest  provision  (paragraph 
(a)(2})  that  protects  payments  to 
investors  who  are  limited  and  general 
partners,  shareholders,  or  holders  of 
debt  securities  where  eight  standards 
are  met  We  will  discuss  some  of  the 
definitional  categories  of  persons  who 
are  protected  under  this  provision,  our 
response  to  conunents  recommending 
special  protection  for  managing 
partnership  interests,  and  our  three 
categories  that  provide  stnictiue  for  the 
eight  standards  in  this  safe  harbor. 

We  have  classified  "investors"  as 
either  "passive"  or  "active"  because 
some  of  the  standards  apply  only  to 
those  defined  as  "passive"  investors. 
The  definition  of  an  "active"  investor 
includes  two  categories  of  persons.  The 
first  category  is  modeled  after  a  bona 
fide  general  partner  in  a  partnership 
under  the  Uniform  Partnership  Act  who 
is  responsible  for  the  day-to-day 
management  of  the  entity. 

We  are  including  a  second  way  to 
qualify  as  an  "active"  investor:  the 
individual  or  entity  must  agree  in 
writing  to  undertake  the  liability  for  the 
partnership.  Including  the  acts  of  its 
agents  acting  within  the  scope  of  their 
agency.  We  believe  that  such  an 
affirmative  act  will  assure  that  the 
individual  or  entity  performs  many  of 
the  same  functions  that  general  partners 
do  who  actively  manage  the  day-to-day 
operations  of  the  joint  venture  entity. 
For  example,  these  active  investors 
undertake  the  business  risk  that  a 
typical  general  partner  does,  and  will  be 
interested  in  assuring  that  the  day-to- 
day managers  of  the  entity  engage  in 
sound  business  practices  and  not  run 
afoul  of  the  statute  as  well  as  other 
Federal  and  State  laws  and  regulations. 

"Passive"  investors  are  those 
investors  who  are  not  active  investors, 
such  as  limited  partners  in  a  partnership 
or  shareholders  in  a  corporation. 

This  second  investment  interest  safe 
harbor  provision  includes  some 
standards  that  must  be  met  by  both 
passive  and  active  investors,  and  some 
standards  that  need  only  be  met  by 
passive  Investors,  to  the  extent  any  exist 
in  the  joint  venture.  If  an  entity  contains 
only  active  investors,  the  standards 
appUcable  only  to  passive  investors 
would,  of  course,  not  apply.  It  must  be 
emphasized,  however,  that  the 
standards  for  this  safe  harbor  must  be 
met  by  all  the  investors  in  the  entity.  To 
the  extent  that  one  class  of  investors, 
such  as  active  Investors,  qualifies,  but 
the  passive  investors  do  not  meet  one  of 
the  standards,  safe  harbor  protection  is 
not  given  to  payments  to  any  investors 
in  the  entity. 

In  this  regard,  special  attention  must 
be  paid  to  cases  involving  ownership 


interests  held  indirectly  through  other 
entities.  Take  a  situation,  for  example, 
where  a  group  of  individuals  are  passive 
investors  in  entity  "A",  which  in  turn  is 
the  active  investor  in  entity  "B."  For 
entity  "B"  to  qualify  under  this  safe 
harbor  provision,  entity  "A"  must  meet 
all  the  requirements  for  active  investor 
in  entity  "B,"  and  the  individual 
investors  of  entity  "A"  must  meet  all  the 
requirements  as  passive  investors  in 
entity  "B." 

We  believe  that  this  provision  will 
protect  investment  interests  of  those 
with  managing  partnership  interests 
who  establish  limited  partnerships  that 
meet  the  standards  of  this  provision.  We 
have  decided  not  to  include  a  third 
investment  interest  provision  at  this 
time  that  would  place  fewer 
requirements  on  business  structures 
composed  entirely  of  active  investors. 
We  recognize  that  there  are  many 
legitimate  small  businesses  structured  in 
this  manner  where  a  group  of 
individuals  come  together  and  all  of 
them  participate  as  hands-on  managers 
in  the  day-to-day  operations  of  the 
business  and  undertake  personal 
liabiUty  for  the  entity.  Historically, 
many  hospitals  were  formed  in  this 
manner.  And  currently  many  group 
practices  and  other  iimovative  health 
care  delivery  systems  are  being  formed 
on  a  bona  fide  basis  in  this  same 
manner.  However,  there  are  many  new 
entities  that  have  the  same  business 
structiue,  but  that  may  be  subject  to 
abuse  under  the  statute.  Consequently, 
we  have  determined  that  it  is 
inappropriate  to  implement  a  safe 
harbor  provision  at  this  time  for  entities 
composed  exclusively  of  active 
investors  that  would  not  have  to  meet 
the  standards  we  are  implementing  in 
this  second  investment  interest 
provision.  However,  we  are  considering 
a  new  safe  harbor  provision  for  such 
investment  interests  which  we 
anticipate  publishing  as  a  separate 
regulation. 

The  safe  harbor  provision  we  are 
including  in  this  rule  for  investment 
interests  in  small  entities  was  developed 
based  on  the  standards  we  suggested  in 
the  proposed  rule,  the  comments  we 
received  on  our  proposals  and  our 
continuing  experience  in  enforcing  the 
statute.  This  experience  includes 
investigations  of  abusive  joint  ventiue 
arrangements,  our  Fraud  Alert 
describing  suspect  features  of  these 
arrangements,  and  our  Report  to 
Congress  entitled  "Financial 
Arrangements  Between  Physicians  and 
Health  Care  Businesses"  (OIG.  Office  of 
Analysis  and  Inspections,  May  1989). 
The  Report  to  Congress  disclosed  in 
detail  both  the  extensive  ownership  of 


joint  ventures  by  physicians,  and  the 
additional  serxnces  received  by  patients 
of  these  physicians  as  compared  to  all 
Medicare  patients  in  general. 

The  standards  for  this  provision  are 
structured  into  three  categories  that  we 
have  identified  as  being  of  concern  to  us 
in  joint  venture  arrangements:  (1)  The 
manner  in  which  investors  are  selected 
and  retained,  (2)  the  nature  of  their 
business  structure,  and  (3)  the  financing 
and  profit  distributions.  To  the  extent 
possible,  we  have  adopted  bright  line 
rules.  We  believe  that  this  approach  will 
facilitate  compliance  because  investors 
will  be  able  to  determine  easily  whether 
they  meet  the  conditions  of  safe  harbor 
protection.  As  discussed  in  section  III.A. 
above,  we  are  not  accepting 
commenters'  suggestions  for  generic 
criteria.  We  believe  that  such  criteria  do 
not  provide  sufficient  protection  against 
abusive  arrangements,  nor  do  they 
provide  meaningful  guidance  to 
delineate  when  a  provider  has  complied 
with  them. 

The  following  discussion  will  be 
structured  along  the  lines  of  the  three 
problem  areas  we  have  identified. 

(i)  Manner  in  which  investors  are 
selected  and  retained.  In  this  section  we 
discuss  the  comments  and  our  responses 
regarding  the  problem  of  the  manner  in 
which  investors  are  selected  and 
retained  The  first  five  standards  of  this 
investment  interest  provision  protecting 
small  entities  (paragraphs  (a)(2)(i)-{v)) 
relate  to  this  problem  area. 

Comment  The  OIG  received  mixed 
comments  on  the  first  standard 
suggested  in  the  proposed  rule,  that  a 
bona  fide  opportimity  to  invest  be 
provided  on  an  equal  basis  to  all 
investors  without  regard  to  their  ability 
to  make  referrals.  A  large  number  of 
commenters  expressed  concern  about 
the  meaning  and  workability  of  this 
standard,  particularly  that  it  is  vague 
and  would  be  difiicult  to  police.  Several 
commenters  construed  this  first 
suggested  standard  as  a  results-oriented 
test  requirement,  in  other  words,  that 
joint  ventures  must  be  owned  partly  by 
individuals  not  in  a  position  to  make 
referrals.  Some  suggested  that  the  OIG 
place  a  limit  on  the  percentage  of 
ownership  of  an  entity  that  can  be  held 
by  such  referring  investors.  The 
percentages  ranged  from  5  percent  to  85 
percent  ownership  by  referring 
investors.  Others  suggested  that  the  OIG 
should  not  require  these  entities  to  have 
some  amount  of  non-referring  investors. 
One  commenter  specifically  objected  to 
a  requirement  that  a  joint  venture  have 
a  majority  of  the  o%vnership  interests 
held  by  non-referring  investors.  Five 
commenters  expressed  concern  that  any 
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requirement  that  investment  interests  be 
offered  to  non-referring  individuals  may 
be  construed  as  requiring  a  public 
offering,  thus  triggering  the  necessity  of 
complying  with  SEC  rules  (such  as 
Regulation  D  governing  the  limited 
offering  and  sale  of  securities  without 
registration  under  the  Securities  Act  of 
1933. 17  CFR  230.501  et  seq.)  or  State 
"blue  sky"  laws  which  require  pubUc 
securities  registration. 

Response:  We  agree  with  the  concerns 
expressed  by  most  of  the  commenters 
about  our  first  suggested  standard.  Thus, 
we  are  replacing  it  with  three  standards 
(paragraphs  (a){2)(iHiii))  in  order  to 
better  address  problems  concerning  the 
manner  in  which  investors  are  selected. 
To  comply  with  our  first  standard, 
investors  who  make  referrals  or  who  are 
in  a  position  to  make  referrals  or  furnish 
items  or  services  cannot  own  more  than 
40  percent  of  the  value  of  investment 
interests  within  each  class  of 
investments  in  the  entity.  This  standard 
requires  not  only  that  a  bona  fide 
opportimity  to  invest  has  been  afforded 
to  people  not  in  a  position  to  make 
referrals,  but  that  these  individuals  hold 
at  least  60  percent  of  the  value  of  the 
investment  interests  in  each  class  of 
investments. 

In  essence,  we  are  switching  a  process 
measure  with  an  outcome  measure.  As 
several  commenters  observed,  our 
proposed  standard  of  equal  opportunity 
to  invest  contemplated  that  an  equal 
number  of  referring  and  non-referring 
individuals  would  be  given  an 
opportunity  to  invest.  Such  a  process- 
orientated  test  would  have  been 
virtually  impossible  to  monitor.  For 
example,  such  a  standard  would  have 
required  a  joint  venture  to  monitor  all 
marketing  solicitations,  and  determine 
the  referral  status  of  everyone  who  was 
solicited  to  make  sure  that  an  equal 
number  of  referring  and  non-referring 
potential  investors  were  given  the 
opportunity  to  invest.  The  alternative 
outcome  measure  we  are  adopting  will 
provide  a  bright  line  test  which  will 
assist  all  the  parties  to  the  joint  venture 
and  the  Department  in  determining 
whether  compliance  with  this  first 
standard  has  been  achieved. 

Although  comphance  with  this  "60-40 
percent  investment"  standard  will 
necessitate  some  monitoring  data,  we 
want  to  minimize  the  burden.  Therefore, 
the  joint  venture  is  free  to  use  any 
internal  accounting  principles  it  chooses 
to  adopt  so  long  as  it  uses  such 
principles  consistently  over  time  so  that 
it  is  not  manipulating  the  data  to 
obsciu*  its  noncompliance.  In  addition, 
we  are  estabhshing  two  alternative  time 
periods  in  which  compliance  is  to  be 


measured.  The  measurement  period  can 
either  be  a  joint  venture's  prior  fiscal 
year  or  the  previous  12  month  period. 
For  example,  if  a  joint  venture  uses  a 
calendar  year  as  its  fiscal  year  and 
wants  to  knew  in  April  1990  whether  it 
is  in  compliance  with  this  standard,  it 
may  either  look  at  the  number  and 
status  of  investors  in  1989,  or  it  may  use 
its  investor  data  from  March  1989 
through  March  1990. 

We  expect  that  the  parties  to  a  joint 
venture  will  find  it  far  preferable  to  use 
its  prior  fiscal  year  data  because  if  that 
year's  data  shows  compliance  with  this 
standard  then  the  joint  venture  is  in 
compliance  for  the  entire  current  fiscal 
year.  The  alternative  approach  of  a 
rolling  12  month  average  will  enable  a 
joint  venture  to  reach  compliance 
sometime  within  the  current  fiscal  year 
so  that  it  does  not  have  to  remain  out  of 
compliance  for  a  full  year.  However,  we 
also  recognize  that  a  joint  venture  using 
this  rolling  12  month  average  that  is 
being  operated  close  to  this  40  percent 
line  may  find  itself  in  compliance  one 
month  and  then  out  of  compliance  the 
next  month.  We  emphasize  that  it  is 
highly  unlikely  we  will  pursue  an 
investigation  of  a  joint  venture  where  it 
complies  with  all  the  other  standards  in 
this  safe  harbor,  is  out  of  compliance 
with  this  60-40  percent  investment 
standard  based  on  its  prior  fiscal  year 
data,  but  is  making  a  good-faith  effort  to 
reach  compliance  with  this  standard 
based  on  data  showing  compliance  on  a 
monthly  basis  for  the  most  recent 
months  of  operation. 

As  previously  discussed,  for  the 
purposes  of  complying  with  this  60-40 
percent  investment  standard,  we  are 
classifying  investors  who  provide  items 
and  services  together  with  investors 
who  make  or  influence  referrals  to  the 
entity.  This  classification  is  necessary  to 
preclude  a  supplier,  such  as  a  DME 
company,  from  forming  a  joint  venture 
with  referring  physicians,  giving  them  a 
39  percent  interest  in  the  entity.  It  would 
be  inappropriate  to  grant  safe  harbor 
protection  to  such  an  entity  because  all 
of  the  owners  would  be  doing  business 
with  the  joint  venture  by  either 
furnishing  items  or  making  referrals.  In 
order  to  remedy  this  problem,  the  DME 
supplier  is  classified  with  the  referring 
physicians  for  the  purposes  of  this  60-40 
percent  investment  standard.  Thus,  for 
example,  if  a  DME  supplier  and  its 
referral  sources  want  to  be  investors  in 
an  entity  with  which  they  will  do 
business,  to  comply  with  this  first 
standard,  at  least  60  percent  of  the  value 
of  the  Investment  interests  must  be  held 
by  investors  who  will  neither  make 


referrals  nor  engage  in  business  activity 
with  the  entity. 

The  second  and  third  standards  of  this 
provision  address  the  problems  of 
discriminatory  marketing  strategies  that 
result  in  the  offer  of  better  deals,  for 
example,  more  shares  or  a  better  price, 
to  individuals  who  will  refer  a  high 
volume  of  patients.  The  second  standard 
focuses  on  the  status  of  investor  and 
bars  safe  harbor  protection  where  the 
terms  of  investment  opportiuiities 
depend  on  whether  a  passive  investor  is 
in  a  position  to  influence  referrals, 
furnish  items  or  services,  or  otherwise 
generate  business  for  the  entity.  The 
entity  can  offer  investments  to  such 
investors  only  on  the  same  terms  as 
those  offered  to  other  passive  investors 
not  in  a  position  to  influence  the  flow  of 
business  to  the  entity.  We  are  not 
imposing  this  standard  on  active 
investors  because  we  recognize  that  it  is 
precisely  because  of  a  physician's 
familiarity  with  the  health  care  field  that 
he  or  she  may  be  chosen  as  a  general 
partner  and  offered  different  investment 
terms  from  those  offered  to  passive 
investors. 

The  third  standard  assumes  that  an 
investment  interest  is  being  offered  to  a 
person  in  a  position  to  make  referrals, 
but  bars  the  offering  of  favorable  terms 
based  on  his  or  her  past  or  expected 
referrals  or  amount  of  business 
otherwise  generated  for  the  entity.  This 
standard  applies  both  to  active  and 
passive  investors  because  we  beheve  it 
is  inappropriate  to  protect  all 
investment  interests  where  any  investor, 
even  general  partners,  can  obtain  more 
shares  because  they  can  be  expected  to 
generate  more  business  for  the  entity. 
We  recognize  that  there  may  be 
situations  where  it  is  not  abusive  to 
offer  more  shares  based  on  this 
consideration,  but  we  also  believe  thai 
such  a  practice  can  have  a  serious 
potential  for  abuse. 

With  respect  to  the  potential 
triggering  of  a  public  registration 
requirement  under  SEC  rules  or  State 
"blue  sky"  laws,  we  beheve  that  there  is 
nothing  in  this  provision  that  would 
compel  such  a  result.  Thus,  we  see  no 
need  to  modify  this  provision. 

Comment:  In  response  to  the  OIG's 
proposal  that  no  requirement  be 
imposed  on  the  investor  to  make 
referrals,  many  comments  dealt  with  the 
issue  of  how  investors  are  retained. 
Specifically,  many  commenters  objected 
to  requirements,  which  entities 
commonly  place  on  investors,  that 
investors  must  divest  their  interest  if 
they  no  longer  are  able  to  make  referrals 
to  that  entity.  One  conunenter  suggested 
that  the  OIG  prohibit  entities  from 


distributing  any  information 
about  their  referral  patterns 
entity. 

Response:  We  generally  aj 
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particularly  on  the  problem  tl 
abusive  joint  ventures  exist  p 
the  referrals  from  their  invesi 
of  these  commenters  alleged 
joint  ventures  are  unable  to  c 
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referrals  nor  engage  in  business  activity 
with  the  entity. 

The  second  and  third  standards  of  this 
provision  address  the  problems  of 
discriminatory  marketing  strategies  that 
result  in  the  offer  of  better  deals,  for 
example,  more  shares  or  a  better  price, 
to  individuals  who  will  refer  a  high 
volume  of  patients.  The  second  standard 
focuses  on  the  status  of  investor  and 
bars  safe  harbor  protection  where  the 
terms  of  investment  opportunities 
depend  on  whether  a  passive  investor  is 
in  a  position  to  influence  referrals, 
furnish  items  or  services,  or  otherwise 
generate  business  for  the  entity.  The 
entity  can  offer  investments  to  such 
investors  only  on  the  same  terms  as 
those  offered  to  other  passive  investors 
not  in  a  position  to  influence  the  flow  of 
business  to  the  entity.  We  are  not 
imposing  this  standard  on  active 
investors  because  we  recognize  that  it  is 
precisely  because  of  a  physician's 
familiarity  with  the  health  care  field  that 
he  or  she  may  be  chosen  as  a  general 
partner  and  offered  di^erent  investment 
terms  from  those  offered  to  passive 
investors. 

The  third  standard  assumes  that  an 
investment  interest  is  being  offered  to  a 
person  in  a  position  to  make  referrals, 
but  bars  the  offering  of  favorable  terms 
based  on  his  or  her  past  or  expected 
referrals  or  amount  of  business 
otherwise  generated  for  the  entity.  This 
standard  applies  both  to  active  and 
passive  investors  because  we  believe  it 
is  inappropriate  to  protect  all 
investment  interests  where  any  investor, 
even  general  partners,  can  obtain  more 
shares  because  they  can  be  expected  to 
generate  more  business  for  the  entity. 
We  recognize  that  there  may  be 
situations  where  it  is  not  abusive  to 
offer  more  shares  based  on  this 
consideration,  but  we  also  believe  thai 
such  a  practice  can  have  a  serious 
potential  for  abuse. 

With  respect  to  the  potential 
triggering  of  a  public  registration 
requirement  under  SEC  rules  or  State 
"blue  sky"  laws,  we  beheve  that  there  is 
nothing  in  this  provision  that  would 
compel  such  a  result.  Thus,  we  see  no 
need  to  modify  this  provision. 

Comment-  In  response  to  the  OIG's 
proposal  that  no  requirement  be 
imposed  on  the  investor  to  make 
referrals,  many  comments  dealt  with  the 
issue  of  how  investors  are  retained. 
Specifically,  many  commenters  objected 
to  requirements,  which  entities 
commonly  place  on  investors,  that 
investors  must  divest  their  interest  if 
they  no  longer  are  able  to  make  referrals 
to  that  entity.  One  commenter  suggested 
that  the  OIG  prohibit  entities  from 


distributing  any  information  to  investors 
about  their  referral  patterns  to  that 
entity. 

Response:  We  generally  agree  with 
these  comments  and  have  addressed 
them  in  the  fourth  and  fifth  standards  of 
this  safe  harbor  provision.  (Paragraphs 
(a)  (2)  (iv)  and  (vj).  The  fourth  standard 
bars  the  entity  from  requiring  passive 
investors  to  make  referrals  or  remain  in 
a  position  to  make  referrals  as  a 
condition  for  retaining  their  investment. 
The  fifth  standard  parallels  the  new 
standard  for  publicly  traded  entities  and 
requires  the  entity  and  investors  not  to 
market  or  furnish  items  or  services  to 
passive  investors  in  any  manner 
differendy  than  to  non-investors.  Some 
examples  of  practices  that  would  not  be 
protected  are  provided  in  the  discussion 
above  on  the  parallel  provision  for 
publicly  traded  entities.  These  two 
standards  apply  only  to  passive 
investors  because,  as  we  stated,  we 
recognize  that  active  investors  are  often 
sought  out  because  they  will  help 
generate  business  for  the  joint  venture. 

This  fifth  standard  also  requires  the 
entity  and  any  investor  not  to  promote 
the  services  of  other  entities  as  part  of  a 
cross  referral  agreement.  As  we  noted  in 
the  previous  section  on  publicly  traded 
entities,  an  example  of  a  cross  referral 
arrangement  that  would  not  comply  with 
this  standard  exists  when  investors  in 
entity  "A"  are  explicitly  or  implicitly 
encouraged  to  refer  to  entity  "B"  in 
return  for  entity  "A"  receiving  the 
referrals  from  die  investors  of  entity 
"B." 

Comment  A  large  number  of 
commenters  supported  the  OIG's  third 
proposal  that  disclosure  of  the 
investment  interest  be  made  to 
individuals  for  which  a  referral  is  made. 
However,  some  were  opposed  to  such  a 
requirement. 

Response:  For  the  reasons  discussed 
in  section  ni.B.2.  above,  we  decline  to 
adopt  a  disclosure  requirement. 

(ii)  Business  structure.  In  this  section 
we  discuss  the  comments  and  our 
responses  regarding  the  problem  of  the 
nature  of  the  business  structure  of  joint 
ventures.  The  sixth  standard  (paragraph 
(a)(2)(vi))  relates  to  this  problem  area. 

Comment-  The  OIG  received  a  large 
number  of  comments  relating  to  the 
business  structure  of  joint  ventures,  and 
particularly  on  the  problem  that  many 
abusive  joint  ventures  exist  primarily  on 
the  referrals  from  their  investors.  Many 
of  these  commenters  alleged  that  such 
joint  ventures  are  unable  to  compete  for 
business  in  the  open  market  on  the  basis 
of  cost,  quality  and  convenience.  These 
commenters  alleged  that  such  joint 
ventures  thereby  hurt  competition  by 
unfairly  "locking  in"  referrals  from 


investors.  However,  one  trade 
association  reported  from  a  survey  of  its 
members  that  on  average,  47  percent  of 
the  referrals  to  entities  operated  by  its 
members  came  from  non-investors. 
Many  commenters  also  expressed 
concern  that  abusive  joint  ventures  have 
no  real  business  purpose,  and  that  the 
four  standards  we  suggested  will  not 
prevent  abuse.  Four  commenters  ^ 

suggested  that  safe  harbor  protection  be 
provided  where  the  costs  to  Medicare 
and  Medicaid  are  not  increased.  One 
commenter  observed  that,  in  many 
cases,  the  apparent  lower  costs  of  joint 
ventures  are  illusory  because  their  hours 
of  operation  are  shorter  than  those  of 
hospitals.  To  assure  that  joint  ventures 
do  not  raise  costs  or  operate  in  an 
abusive  manner,  a  large  number  of 
commenters  suggested  that  the  OIG 
require  utilization  review. 

Response:  We  agree  with  the  concern 
that  entities  protected  under  this  safe 
harbor  provision  should  not  exist  by 
relying  on  their  business  coming  from 
referrals  from  investing  physicians.  In 
our  experience,  a  large  number  of  joint 
ventures  are  formed  with  the  intent  to 
encourage  investors  to  refer  patients  to 
the  joint  venture.  In  many  cases,  the 
referrals  from  investing  physicians 
dominate  the  joint  venture's  business  so 
that  it  is  does  not  have  to  compete  for 
outside  business  and  that  it  cannot 
survive  without  such  referrals  from  its 
investing  physicians.  At  that  point,  the 
business  purpose  of  the  joint  venture 
becomes  suspect. 

We  also  agree  with  commenters  who 
believed  that  the  standards  we 
suggested  in  the  proposed  rule  will  not 
sufficiently  protect  against  abuse. 
Although  some  protection  is  afforded  by 
the  fifth  standard  we  are  promulgating 
which  is  discussed  immediately  above 
(that  the  entity  may  not  treat  a  passive 
investor  differently  than  non-investors). 
we  believe  that  an  additional  bright  line 
rule  is  necessary  as  a  condition  of  safe 
harbor  protection. 

Therefore,  the  sixth  standard  in  this 
provision  requires  that  no  more  than  40 
percent  of  an  entity's  gross  revenue 
comes  from  referrals  from,  or  items  or 
services  furnished  by,  investors.  This 
"60-40  percent  revenue"  standard  is 
reasonable,  and,  at  least  according  to 
one  commenter's  survey  of  its  members, 
appears  to  be  achievable  for  many  joint 
ventures. 

This  standard,  as  well  as  the  first 
standard  in  this  safe  harbor  provision, 
provide  clear  rules  which  assure  that  no 
protection  is  afforded  to  joint  ventures 
that  operate  primarily  on  the  referrals  of 
physician  investors.  By  requiring  that  no 
more  than  40  percent  of  the  joint 
venture's  revenue  come  from  investors' 


referrals,  we  help  assure  that  revenues 
of  these  joint  ventures  come  from  a 
wider  group  than  referrals  from 
physician  investors.  And  by  limiting  the 
number  of  investors  who  make  referrals, 
we  help  assure  that  the  profits  from 
these  entities  are  distributed  to  a  wider 
group  than  referring  physician  investors. 
Thus,  these  two  standards  will  help 
assure  that  joint  ventures  are  not 
dependent  on  the  capital  and  referrals  of 
physician-investors. 

As  part  of  the  Department's  program 
to  monitor  business  arrangements* 
compliance  with  these  safe  harbor 
provisions  (see  section  III.A.  above],  we 
will  report  to  the  Secretary  on  the 
compliance  with  these  two  60-40  rules 
(see  S  1001.953).  This  report,  which  will 
be  issued  within  180  days  of  the 
publication  of  this  rule,  will  evaluate 
whether  compliance  with  these  two  60- 
40  rules  adequately  controls  abusive 
arrangements  or  whether  more  stringent 
requirements  are  needed. 

As  with  the  first  60-40  percent 
standard,  we  are  permitting  a  joint 
venture  to  use  any  internal  accounting 
principles  it  chooses  to  adopt  so  long  as 
it  uses  such  principles  consistently  over 
time  so  that  it  is  not  manipulating  the 
data  to  obscure  its  non-compliance.  In 
addition,  we  are  establishing  the  same 
two  alternative  time  periods  in  which 
compliance  is  to  be  measured.  The 
measurement  period  can  either  be  a 
joint  venture's  prior  fiscal  year  or  the 
previous  12  month  period.  Again,  as 
with  the  first  60-40  percent  standard,  it 
is  highly  unlikely  we  will  pursue  an 
investigation  of  a  joint  venture  where  it 
complies  with  all  the  other  standards  in 
this  safe  harbor,  is  out  of  compliance 
with  this  60-40  percent  standard  based 
on  its  prior  fiscal  year  data,  but  is 
making  a  good-faith  effort  to  reach 
compliance  with  this  standard  based  on 
data  showing  compliance  on  a  monthly 
basis  for  the  most  recent  months  of 
operation. 

As  noted  above  in  the  discussion  of 
our  definition  of  the  term  "investor,"  in 
applying  these  two  60-40  rules  in 
situations  where  the  joint  venture  entity 
is  owned  by  other  entities,  we  will 
examine  the  ownership  structure  of 
these  other  entities  to  determine 
whether  they  are  owned  by  physicians 
who  are  referring  to  the  joint  venture 
entity.  In  such  a  situation,  these 
physicians  are  considered  to  be 
investors  of  the  joint  venture  entity,  and 
their  ownership  interest  must  be  offset 
by  non-referring  owners  a^d  the  revenue 
they  generate  for  the  joint  Venture  must 
be  offset  by  referrals  from  non- 
investors. 
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We  believe  the  suggestion  that  we 
require  protected  joint  ventures  to 
provide  services  at  lower  costs  to 
Medicare  and  Medicaid  is  unworkable. 
Although  such  a  feature  is  obvioujly  a 
desirable  goal,  we  believe  that  any 
analysis  of  the  relative  costs  of  services 
can  only  be  accomplished  meaningfully 
on  a  case-by-caae  basis.  Examples  of 
some  of  the  areas  such  an  analysis  must 
examine  include:  (1)  The  reimbursement 
methodology  of  the  service,  (2)  the 
patient  population  being  served,  (3)  the 
hours  of  operation,  (4)  the  bad  debt  and 
free  care  policies,  and  (5)  the  impact  on 
costs  and  charges  of  depreciation  of 
new  equipment.  These  factors  must  be 
analyzed  for  both  the  joint  venture 
entity  and  other  competing  entities  to 
which  a  comparison  is  being  drawn. 
We  believe  that  utilization  review 
should  be  encouraged.  However,  there 
are  many  variables  that  distinguish  a 
successful  utilization  review  program 
from  a  sham.  For  example,  utilization 
review  may  be  conducted  under 
contract  by  a  Peer  Review  Organization 
or  another  independent  contractor,  or  it 
•may  be  conducted  in-house.  A  critical 
feature  of  utilization  review  is  that 
follow-up  or  corrective  action  occurs 
when  a  determination  is  made  that  a 
particular  practitioner  who  is  under 
review  is  engaging  in  aberrant  or 
substandard  behavior.  Obviously  this 
action  can  take  many  forms,  ranging 
from  barring  the  practitioner  from 
further  practice  to  taking  no  action  at 
all.  Because  there  are  so  many  variables 
to  an  effective  utilization  review 
program,  we  believe  it  would  be  overly 
prescriptive  and  largely  unproductive  to 
impose  such  a  requirement.  Thus,  we 
decline  to  include  a  utilization  review 
requirement  as  part  of  this  safe  harbor. 

(iii)  Financing  and  profit  distributions. 
In  this  section  we  discuss  the  comments 
and  our  responses  regarding  the 
problem  of  the  financing  and  profit 
distribution  of  joint  ventures.  The  last 
two  standards  (paragraphs  (a)(2)  (vii) 
and  (viiij)  relate  to  this  problem  area. 

Comment:  As  discussed  above,  a  large 
number  of  commenters  argued  that 
physician  involvement  in  joint  ventures 
is  necessary  because  physicians  provide 
needed  capital.  Several  commenters, 
however,  questioned  whether  investors 
are  really  generating  capital  for  the  joint 
ventures  in  which  they  invest.  Many 
suggested  that  the  OIG  only  protect  an 
investor's  capital  in  cases  where  the 
capital  was  genuinely  at  risk.  In  other 
words,  if  the  investor's  interest  is 
obtained  through  a  no-interest  loan  paid 
off  through  deductions  from  future 
dividend  distributions,  there  was  never 
really  any  capital  placed  in  risk.  Some 


suggested  that  the  OIG  protect 
investment  interests  even  where  the 
entity  loans  the  investor  funds  which 
are  then  used  to  make  the  capital 
investment.  One  commenter  reported 
results  from  a  survey  of  its  members 
that,  on  average,  60  percent  of  the 
investment  from  referring  physician 
owners  came  in  the  form  on  non-cash 
investments  (including  debt  guarantees). 

Response:  We  agree  that  a  new 
condition  of  safe  harbor  protection  is 
needed  to  assure  that  the  investments 
are  bona  fide,  i.e.,  that  investors'  funds 
are  genuinely  at  risk.  Thus,  the  seventh 
standard  of  this  provision  parallels  the 
new  standard  for  the  provision  dealing 
with  investments  in  large  publicly 
traded  entities:  These  entities  cannot 
lend  the  funds  or  guarantee  loans  used 
to  make  the  investment.  Consistent  with 
our  first  investment  interest  provision, 
other  debt  relationships  are  permitted. 
For  example,  the  entity  may  borrow 
from  the  investor,  and  investors  may 
borrow  from  other  sources  to  obtain 
funds  to  use  for  the  capital  investment. 
But  as  we  discussed  above,  where 
investors  make  their  investment  with 
money  loaned  from  the  entity,  they  are 
adding  no  real  capital  to  it.  Thus,  this 
standard  will  heip  assure  that 
physicians  and  other  investors  in  fact 
provide  new  needed  capital  and  that  the 
joint  venture  is  not  in  reality  a  sham  to 
facilitate  the  distribution  of  payments 
for  referrals. 

Comment:  The  OIG  received  a  large 
number  of  comments  suggesting  other 
protections  to  assure  non-abusive 
financing  arrangements  and.  in 
particular,  urging  the  OIG  to  protect 
"nominal"  investments.  Many  suggested 
that  the  OIG  specify  an  upper  limit  on 
the  amount  an  individual  may  invest, 
either  in  terms  of  a  dollar  amount  or  a 
percentage  interest  in  the  entity.  Some 
specifically  suggested  a  5  percent  limit. 
Three  commenters  took  another 
approach  and  suggested  a  minimum 
capitalization  amount,  pointing  out  that 
many  of  the  more  abusive  arrangements 
have  minimal  capital  needs. 

Response:  We  believe  that  individuals 
with  a  small  investment  in  an  entity  may 
be  just  as  likely  as  those  with  a  large 
investment  stake  to  be  influenced  to 
make  referrals  to  the  entity.  Many  of  the 
more  abusive  joint  venture 
arrangements  of  which  we  are  aware 
offer  only  nominal  investments  to 
physicians.  We  believe  that,  in  many 
cases,  these  nominal  investment 
interests  are  designed  to  induce  referrals 
or  encourage  the  investor  to  otherwise 
generate  business  for  the  entity.  In 
addition,  by  distributing  the  benefits  of 
ownership  to  as  wide  a  base  of 


physician  investors  as  possible,  these 
joint  ventures  seek  to  lock-up  their 
market,  and  thus  operate  in  an  insulated 
business  environment  largely  free  from 
normal  competitive  pressures  such  as 
pricing  constraints. 

We  believe  that  it  is  not  useful  to 
impose  a  minimum  capitalization 
requirement.  Because  each  joint  venture 
has  different  capital  needs,  it  is  not 
possible  to  specify  one  level  of 
capitalization  that  would  represent  a 
reasonable  floor  for  all  joint  ventures. 
For  example,  requiring  at  least  $500,000 
in  capitalization  would  obviously  be 
viewed  very  differently  by  a  laboratory 
joint  venture  than  by  a  magnetic 
resonance  imaging  joint  venture.  We  do 
believe,  however,  that  it  is  useful  to 
analyze  joint  ventures  on  a  case-by-case 
basis  to  determine  what  the  real  capital 
needs  of  the  project  are,  and  whether 
the  capital  that  has  been  invested  is 
merely  a  sham  to  pay  investors  for 
referrals. 

Comment:  We  received  a  large 
number  of  comments  on  one  of  the 
standards  suggested  in  the  preamble  to 
the  proposed  rule,  that  payments  not  be 
related  to  referrals.  We  also  received 
other  conmients  relating  to  the  general 
problem  of  the  maimer  in  which  profits 
are  distributed.  Many  commenters 
suggested  that  the  OIG  limit  the  return 
on  investment  which  will  be  subject  to 
protection.  Some  suggested  merely  that 
the  return  be  "reasonable."  while 
another  commenter  stressed  that  there  is 
no  realistic  way  to  determine  an 
appropriate  cut-off  for  a  return  on 
investment  that  would  still  be  classified 
as  "reasonable."  One  commenter 
suggested  that,  because  there  is  less 
potential  for  abuse  with  repayments  on 
debt  instruments,  the  OIG  should  treat 
these  payments  differently  from  profit 
distributions. 

Response:  The  eighth  standard  in  this 
provision  is  that  the  amount  of  payment 
to  each  investor  must  be  directly 
proportional  to  his  or  her  capital 
investment.  In  other  words,  to  receive 
protection,  dividend  payments  can  only 
be  tied  to  the  number  of  shares  owned 
by  an  investor,  and  not  to  his  or  her 
referrals.  Where  investors,  such  as 
general  partners,  contribute  capital  In 
the  form  of  pre-operational  services  or 
sweat  equity,  their  dividend  payments 
may  reflect  the  fair  market  value  of 
those  services  rendered. 

This  standard  in  no  way  protects 
payments  to  active  investors  for 
operational  services  they  provide  to  the 
joint  venture.  By  its  very  terms,  this 
provision  only  protects  payments  that 
represent  a  return  on  investment.  Safe 
harbor  protection  for  the  personal 


services  that  an  active  Invei 
would  be  governed  by  the  " 
services  and  management  o 
provisions  (paragraph  (d)). 

With  respect  to  limiting  tl 
investment,  we  believe  that 
arbitrary  to  specify  a  limital 
applicable  for  all  joint  venti 
that  it  would  be  meaningles 
specify  as  a  general  criterio; 
return  "be  reasonable."  As  i 
commenters  pointed  out.  a  r 
return  can  be  appropriately 
only  in  light  of  the  risk  of  th 
investment.  An  investor  woi 
expect  a  much  higher  return 
investment  in  an  expensive 
diagnostic  equipment  that  n 
become  obsolete  than  from  i 
investment  in  a  relatively  in 
piece  of  equipment  that  can 
to  generate  a  steady  profit  s 
the  foreseeable  future. 

With  respect  to  repaymen 
instruments,  we  believe  thai 
unnecessary  to  create  a  sepi 
provision  for  debt  instrumer 
discussed  in  section  lU.C.l.a 
provision  is  written  to  protei 
of  payments  in  securities,  in 
instnunents. 

c.  Proposals  for  New  Safe  H 
Provisions 

A  large  number  of  commei 
received  urging  the  OIG  to  p 
special  protection  for  investi 
certain  special  circumstance 
would  not  qualify  under  the 
provisions  suggested  in  the  [ 
rule. 

Note:  Any  discussion  below  ii 
we  are  considering  a  new  safe  li 
provision  should  in  no  way  be  c 
legalizing  the  business  arrangen 
time. 

Comment:  A  large  majorit; 
commenters  requested  prote 
ambulatory  surgical  centers 
Many  of  these  commenters  b 
the  OIG  was  attempting  to  ei 
ASCs.  In  presenting  the  bene 
ASCs,  these  commenters  ma 
the  same  arguments  discuss^ 
Ill.Cl.b.  above,  regarding  the 
features  of  joint  ventures  in  | 
addition,  many  commenters  i 
the  unique  features  of  ASCs: 
are  subject  to  peer  review;  [2 
provide  services  at  lower  pri 
hospitals;  (3)  they  were  form 
large  extent  by  physicians,  a 
many  cases,  they  are  really  e 
of  a  physician's  practice.  Sev 
commenters  suggested  prote( 
payments  from  other  types  o: 
based  on  a  rationale  s'milar 
"extension  of  practice '  argui 


onday.  July  29.  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  145  /  Monday.  July  29.  1991  /  Rules  and  Regulations 


35971 


!  OIG  protect 
sts  even  where  the 
ivestor  funds  which 
[lake  the  capital 
:ommenter  reported 
vey  of  its  members 
30  percent  of  the 
eferring  physician 
le  form  on  non-cash 
iding  debt  guarantees), 
igree  that  a  new 
larbor  protection  is 
that  the  investments 
that  investors'  funds 
isk.  Thus,  the  seventh 
revision  parallels  the 
the  provision  dealing 
in  large  publicly 
lese  entities  cannot 
^arantee  loans  used 
traent.  Consistent  with 
It  interest  provision, 
iships  are  permitted, 
intity  may  borrow 
and  investors  may 
-  sources  to  obtain 
e  capital  investment. 
3d  above,  where 
»ir  Investment  with 
n  the  entity,  they  are 
lital  to  it.  Thus,  this 
assure  that 
ler  investors  in  fact 
3d  capital  and  that  the 
t  in  reality  a  sham  to 
bution  of  pa^Tnents 

)IG  received  a  large 
Its  suggesting  other 
u°e  non-abusive 
nents  and.  in 
he  OIG  to  protect 
lents.  Many  suggested 
fy  an  upper  limit  on 
ividual  may  invest. 
I  dollar  amount  or  a 
t  in  the  entity.  Some 
ted  a  5  percent  limit, 
took  another 
;e8ted  a  minimum 
unt.  pointing  out  that 
ibusive  arrangements 
tal  needs. 

elieve  thai  individuals 
tment  in  an  entity  may 
those  with  a  large 
0  be  influenced  to 
he  entity.  Many  of  the 
venture 

hich  we  are  aware 
investments  to 
lieve  that,  in  many 
al  investment 
led  to  induce  referrals 
ivestor  to  otherwise 
For  the  entity.  In 
luting  the  benefits  of 
de  a  base  of 


physician  investors  as  possible,  these 
joint  ventures  seek  to  lock-up  their 
market,  and  thus  operate  in  an  insulated 
business  environment  largely  free  from 
normal  competitive  pressures  such  as 
pricing  constraints. 

We  believe  that  it  is  not  useful  to 
impose  a  minimum  capitalization 
requirement.  Because  each  joint  venture 
has  different  capital  needs,  it  is  not 
possible  to  specify  one  level  of 
capitalization  that  would  represent  a 
reasonable  floor  for  all  joint  ventures. 
For  example,  requiring  at  least  $500,000 
in  capitalization  would  obviously  be 
viewed  very  differently  by  a  laboratory 
joint  venture  than  by  a  magnetic 
resonance  imaging  joint  venture.  We  do 
believe,  however,  that  it  is  useful  to 
cnalyze  joint  ventures  on  a  case-by-case 
basis  to  determine  what  the  real  capital 
needs  of  the  project  are.  and  whether 
the  capital  that  has  been  invested  is 
merely  a  sham  to  pay  investors  for 
referrals. 

Comment:  We  received  a  large 
number  of  comments  on  one  of  the 
standards  suggested  in  the  preamble  to 
the  proposed  rule,  that  payments  not  be 
related  to  referrals.  We  also  received 
other  comments  relating  to  the  general 
problem  of  the  manner  in  which  proflts 
are  distributed.  Many  commenters 
suggested  that  the  OIG  limit  the  return 
on  investment  which  will  be  subject  to 
protection.  Some  suggested  merely  that 
the  return  be  "reasonable,"  while 
another  commenter  stressed  that  there  is 
no  realistic  way  to  determine  an 
appropriate  cut-off  for  a  return  on 
investment  that  would  still  be  classified 
as  "reasonable."  One  commenter 
suggested  that,  because  there  is  less 
potential  for  abuse  with  repayments  on 
debt  instruments,  the  OIG  should  treat 
these  payments  differently  from  profit 
distributions. 

Response:  The  eighth  standard  in  this 
provision  is  that  the  amount  of  payment 
to  each  investor  must  be  directly 
proportional  to  his  or  her  capital 
investment.  In  other  words,  to  receive 
protection,  dividend  payments  can  only 
be  tied  to  the  number  of  shares  owned 
by  an  investor,  and  not  to  his  or  her 
referrals.  Where  investors,  such  as 
general  partners,  contribute  capital  in 
the  form  of  pre-operational  services  or 
sweat  equity,  their  dividend  payments 
may  reflect  the  fair  market  value  of 
those  services  rendered. 

This  standard  in  no  way  protects 
payments  to  active  investors  for 
operational  services  they  provide  to  the 
joint  ventutre.  By  its  very  terms,  this 
provision  only  protects  payments  that 
represent  a  return  on  investment.  Safe 
harbor  protection  for  the  personal 


services  that  an  active  investor  renders 
would  be  governed  by  the  "personal 
services  and  management  contracts" 
provisions  (paragraph  (d)). 

With  respect  to  limiting  the  return  on 
investment,  we  believe  that  it  would  be 
arbitrary  to  specify  a  limitation 
applicable  for  all  joint  ventiires,  and 
that  it  would  be  meaningless  to  merely 
specify  as  a  general  criterion  that  the 
return  "be  reasonable."  As  many 
commenters  pointed  out,  a  reasonable 
return  can  be  appropriately  measured 
only  in  light  of  the  risk  of  the 
investment.  An  investor  would  surely 
expect  a  much  higher  return  from  an 
investment  in  an  expensive  piece  of 
diagnostic  equipment  that  might  soon 
become  obsolete  than  from  an 
investment  in  a  relatively  inexpensive 
piece  of  equipment  that  can  be  expected 
to  generate  a  steady  profit  stream  for 
the  foreseeable  future. 

With  respect  to  repayments  on  debt 
instruments,  we  believe  that  it  is 
unnecessary  to  create  a  separate 
provision  for  debt  instruments,  but.  as 
discussed  in  section  m.C.l.a.  above,  this 
provision  is  written  to  protect  a  variety 
of  payments  in  securities,  including  debt 
instruments. 

c.  Proposals  for  New  Safe  Harbor 
Provisions 

A  large  number  of  comments  were 
received  urging  the  OIG  to  provide 
special  protection  for  investments  in 
certain  special  circumstances  which 
would  not  qualify  under  the  safe  harbor 
provisions  suggested  in  the  proposed 
rule. 

Note:  Any  discussion  below  Indicating  that 
we  are  considering  a  new  safe  harbor 
provision  should  in  no  way  be  construed  as 
legalizing  the  business  arrangement  at  this 
time. 

Comment:  A  large  majority  of  these 
commenters  requested  protection  for 
ambulatory  surgical  centers  (ASCs). 
Many  of  these  commenters  beUeved  that 
the  OIG  was  attempting  to  eliminate 
ASCs.  In  presenting  the  benefits  of 
ASCs.  these  commenters  made  many  of 
the  same  arguments  discussed  in  section 
Ill.Cl.b.  above,  regarding  the  positive 
features  of  joint  ventures  in  general.  In 
addition,  many  commenters  emphasized 
the  unique  features  of  ASCs:  (1)  They 
are  subject  to  peer  review;  (2)  they 
provide  services  at  lower  prices  than 
hospitals;  (3)  they  were  formed  to  a  very 
large  extent  by  physicians,  and  (4)  in 
many  cases,  they  are  really  an  extension 
of  a  physician's  practice.  Several  other 
commenters  suggested  protection  for 
payments  from  other  types  of  entities 
based  on  a  rationale  s'milar  to  this  latter 
"extension  of  practice '  argument.  For 


example,  commenters  wanted  protection 
for  physicians  providing  inpatient 
services  for  their  patients,  nephrologists 
performing  services  at  renal  dialysis 
facilities,  pathologists  examining  test 
results  in  laboratories,  and  radiation 
therapy  oncologists  performing  radiation 
therapy  services  at  outpatient  centers. 

Response:  We  understand  that  a 
special  situation  may  exist  when  a 
physician  sees  a  patient  in  his  or  her 
office,  makes  a  referral  to  an  entity  in 
which  he  or  she  has  an  ownership 
interest  and  performs  the  service  for 
which  the  referral  is  made.  In  such  a 
situation.  Medicare  makes  payment  to 
the  facility  for  the  service  it  furnishes, 
which  may  result  in  a  profit  distribution 
to  the  physician.  And  the  physician  may 
also  receive  reimbursement  from  the 
program  for  performing  the  professional 
service. 

We  believe  that,  with  respect  to  the 
physician's  own  fee,  such  a  referral  is 
simply  a  referral  to  oneself.  It  should  not 
matter  whether  the  patient  is  first  seen 
at  the  office  or  at  the  facility. 
Consequently,  we  beheve  that,  in  this 
situation,  both  the  professional  service 
fee  and  the  profit  distribution  from  the 
associated  facility  fee  that  are  generated 
from  this  referral  may  warrant 
protection.  However,  we  remain 
concerned  about  the  investing 
physician's  ability  to  profit  from  any 
diagnostic  testing  that  is  generated  from 
the  services  he  or  she  pei^orms.  We  are 
also  concerned  about  the  extent  to 
which  we  should  modify  this  second 
investment  interest  safe  harbor  to 
protect  a  physician-investor's  profit  in 
other  joint  venture  entities  where  he  or 
she  both  makes  a  referral  and  performs 
some  level  of  service  for  the  referred 
patient  at  the  entity.  Therefore,  we  are 
considering  a  safe  harbor  provision,  that 
we  anticipate  publishing  as  a  separate 
regulation  to  protect  these  payments 
where  there  is  no  likelihood  of  abuse. 

We  believe  that  a  broader  exemption 
at  this  time  for  payments  from  ASCs  and 
similar  entities  is  not  appropriate.  We 
recognize  that  many  of  these  entities, 
and  ASCs  in  particular,  have  operated 
under  the  Medicare  and  Medicaid 
programs  largely  without  abuse  and 
have  saved  these  programs  money  when 
compared  to  some  alternative  treatment 
settings,  particularly  inpatient  hospital 
cqre.  We  also  recognize  that  one  of  the 
fundamental  purposes  of  the  statute  is  to 
prevent  abusive  business  arrangements 
that  increase  cost  to  the  Medicare  and 
Medicaid  programs.  However,  our 
approach  is  one  of  providing  standards 
that  define  categories  of  business 
arrangements  and  business  practices 
that  will  be  given  safe  harbor  protection. 
Our  approach  is  not  one  of  providing 


protection  to  particular  categories  of 
health  care  providers  who  earn  it  by 
being  lawful  or  cost-effective. 

We  remain  concerned  about  the 
widespread  apprehension  expressed  by 
those  commenters  with  an  ownership 
interest  in  ASCs.  Many  commenters  did 
not  understand  that  the  investment 
interest  safe  harbor  provisions  upon 
which  we  invited  comment  would 
protect  many  of  the  situations  about 
which  the  commenters  claimed  no 
protection  was  being  offered.  In 
addition,  as  we  made  clear  in  section 
III.A.  above,  when  an  investment 
interest  does  not  qualify  under  one  of 
the  safe  harbor  provisions,  it  does  not 
mean  that  prosecution  is  imminent.  The 
business  arrangement  may  not  even 
violate  the  statute,  or.  after  examination 
on  a  case-by-case  basis,  we  may 
conclude  that  prosecution  is  not 
warranted.  Our  disinchnation  to  provide 
blanket  protection  for  all  investment 
interests  in  ASCs  does  not  mean  that  we 
hold  them  in  disfavor. 

2.  Space  and  Equipment  Rental  and 
Personal  Services  and  Management 
Contracts— 55  1001,952  (b).  (c),  and  (d) 

Comment-  An  overwhelming  number 
of  commenters  criticized  the  restrictive 
definition  of  fair  market  value  in  the 
safe  harbor  provision  for  space  rental. 
Many  expressed  concern  that  the  safe 
harbor  does  not  exempt  rental  payments 
that  take  into  account  added  value 
attributable  to  a  rental  property's 
intended  use  as  a  facility  for  furnishing 
medical,  laboratory,  or  other  health 
services.  Some  were  disappointed  that 
this  safe  harbor  provision  does  not 
appear  to  allow  adjustments  in  rental 
charges  for  special  construction  or 
renovation  costs  incurred  by  the  lessor 
to  make  the  space  suitable  for  furnishing 
medical  services.  Other  commenters 
argued  that  the  added  value  to  providers 
of  locating  in  a  building  or  area 
proximate  and  convenient  to  other 
health  care  providers  is  a  legitimate 
factor  in  calculating  rent  and  may  bear 
no  relationship  to  prospective  referrals 
of  Medicare  or  Medicaid  program 
business.  They  contended  that  the  close 
proximity  of  rental  property  to  other 
health  care  providers  justifies  elevated 
rent  because  both  providers  and  their 
patients  view  such  location  as  a 
convenience. 

Response:  The  safe  harbor  provision 
for  space  rental  does  not  contemplate  a 
single  figure  for  fair  market  value. 
Rather,  it  contemplates  a  rental  fee 
falling  within  a  reasonable  commercial 
range,  but  not  taking  into  account  any 
value  attached  by  either  party  based 
upon  the  property's  proximity  or 


35972  Federal  Register  /  Vol.  56.  No.  145  /  Monday.  July  29.  1991  /  Rules  and  Regulations 


convenience  to  referral  sources.  To  the 
extent  there  is  a  nexus  between  the 
location  of  property  and  the  opportimity 
to  engage  in  business  reimbursable 
under  Medicare  or  Medicaid,  rental 
charges  that  take  location  intg  account 
may  impermissibly  generate  referrals  or 
other  health  care  business.  For  example, 
we  believe  that  a  fair  inference  may  be 
drawn  that  impermissible  payments  are 
being  made  when  a  group  of  doctors 
owns  a  medical  arts  building  and  rents 
space  in  that  building  to  a  diagnostic 
laboratory,  and  the  rent  is  substantially 
above  the  laboratory'  s  cost  of  renting 
the  same  sized  space  at  a  nearby 
location. 

Conse<iuently,  we  decline  to  extend 
safe  harbor  protection  to  space  rental 
charges  that  take  into  account  any  value 
attached  to  property  due  to  the 
proximity  of  referral  sources.  We  have 
modified  the  definition  of  fair  market 
value  in  this  provision  to  clarify  that 
protection  does  not  extend  to  rental 
charges  reflecting  the  value  attributed 
by  either  party  to  the  proximity  or 
convenience  of  property  to  potential 
sources  of  referrals  or  other  business 
from  the  other  party.  However,  we 
would  note  that  where  the  lessor  is  a 
real  estate  developer  or  other  entity  not 
involved  in  the  delivery  of  health  care 
services,  any  arrangements  that 
encourage  referrals  between  the  lessee 
and  other  third  parties  would  not  likely 
be  scrutinized  by  the  OIG. 

However,  we  recognize  that  there  may 
be  instances  where  rental  fees  for 
medical,  laboratory  or  other  health 
related  office  space  are  justifiably 
higher  than  the  market  price  for 
comparable  commercial  property.  For 
example,  we  agree  with  commenters 
who  stated  that  the  cost  of  leasehold 
improvemenU  needed  to  make  space 
suitable  for  the  furnishing  of  medical 
services  (such  as  extra  plumbing  or 
electrical  cosU)  should  be  considered 
within  the  provision's  definition  of  fair 
market  value.  Accordingly,  we  have 
further  amended  this  safe  harbor's 
definition  of  fair  market  value  to  delete 
the  requirement  that  fair  market  value 
not  take  into  account  the  intended  use  of 
rental  space.  However,  we  have 
retained  the  requirement  that  rental 
payments  be  commensurate  with  the  fair 
market  value  of  equivalent  commercial 
property,  and  decline  to  extend  blanket 
safe  harbor  protection  to  rental 
arrangements  that  reflect  the  added 
value  a  hospital  places  on  having 
referring  physicians  located  in  a  medical 
building  the  hospital  owns  on  its 
property.  We  recognize  that  this 
requirement  will  preclude  safe  harbor 
protection  for  many  health  care 


providers  who  lease  space  to  physicians 
or  suppliers  at  a  reduced  rate  due  to  the 
favorable  location  of  the  property.  In 
particular,  hospitals  that  give  rent 
concessions  to  staff  physicians  leasing 
private  office  space  may  not  fall  within 
the  safe  harbor.  For  a  discussion  of  how 
such  payments  may  qualify  as  part  of  a 
physician  recruitment  effort,  see  section 
III.D.  below. 

Comment:  A  few  commenters  inquired 
whether  rental  arrangements  involving 
both  the  use  of  office  space  and  the 
furnishing  of  personal  or  management 
services  must  meet  the  requirements  of 
both  safe  harbor  provisions  in  order  to 
be  protected  from  liability  under  the 
statute. 

Response:  In  section  III.A.  above,  we 
addressed  generally  the  circumstances 
under  which  the  requirements  of  two 
relevant  safe  harbor  provisions  must  be 
met  in  order  to  be  protected  under  this 
regulation.  However,  because  several 
commenters  specifically  requested 
guidance  about  contracts  involving  the 
rental  of  space  and  the  furnishing  of 
personal  services,  we  are  responding  to 
their  comments  here. 

To  the  extent  that  office  rental 
payments  include  the  value  of  other 
personal  services  furnished  as  part  of  a 
business  arrangement,  the  payments 
must  reflect  the  fair  market  value  of  the 
rent  and  these  personal  services  in  order 
to  qualify  under  the  safe  harbor 
regulation.  To  be  exempt  horn  kickback 
liability,  arrangements  involving 
remuneration  for  rental  and  personal 
services  must  meet  the  conditions  of 
each  provision.  For  example,  where  a 
mobile  business  provides  diagnostic 
services  to  patients  in  physicians' 
offices,  and  contracts  for  diagnostic 
equipment  or  for  cleaning,  billing  or 
other  services  in  addition  to  renting 
office  space  fi-om  these  physicians,  the 
arrangement  must  qualify  under  the 
provisions  for  space  and  equipment 
rental  and  personal  services  and 
management  contracts. 

Comment-  Several  commenters, 
expressing  support  for  a  strong  and 
effective  anti-kickback  statute,  stated 
that  sham  office  leases  in  which  the 
space  is  not  actually  used  are  among  the 
most  common  and  abusive  kickback 
schemes.  Examples  of  such  abusive 
schemes  cited  by  commenters  included 
physicians  who  entered  into  office 
rental  contracts  with  other  referring 
physicians,  solely  in  order  to  obtain  the 
referrals,  and  diagnostic  services 
companies  and  clinical  laboratories  that 
lease  space  from  physicians  which  the 
laboratories  in  reality  do  not  use,  as 
kickbacks  for  the  physicians'  patient 
referrals. 


Response:  We  agree  that  sham 
contracts  in  which  remimeration  is 
exchanged  for  property  that  does  not 
exist  or  space  which  is  not  used  are 
among  the  most  egregious  kickback 
arrangements.  We  have  become  aware 
of  office  rental  arrangements  in  which 
the  "space"  rented  may  not  be  large 
enough  or  otherwise  suitable  to  perform 
any  services  for  which  rent  could 
legitimately  be  paid.  For  example,  a 
physician  may  rent  office  space  to  a 
cliiiical  laboratory,  allegedly  in  order  to 
provide  space  to  furnish  laboratory 
services,  when  the  space  (often  a  closet 
or  anteroom  not  useable  for  such 
purposes)  is  not  actually  occupied  by 
laboratory  personnel  at  any  time.  If  the 
physician  refers  most  or  all  laboratory 
work  to  this  leasee,  the  "rent"  is  simply 
remuneration  for  referring  laboratory 
work. 

We  believe,  however,  that  these  safe 
harbor  provisions  are  sufficient  to 
protect  against  this  abuse.  These 
provisions  require  that  the  amount  of 
payments  for  rent,  equipment  or 
personal  services  contracts  not  take  Into 
account  the  volume  or  value  of  referrals 
or  other  business  generated  between  the 
parties.  If  a  sham  contract  is  entered 
into,  which  on  paper  looks  like  it 
complies  with  these  provisions,  but 
where  there  is  no  intent  to  have  the 
space  or  equipment  used  or  the  services 
provided,  then  clearly  we  will  look 
behind  the  contract  and  find  that  in 
reality  payments  are  based  on  referrals. 
Thus,  these  contracts  would  not  be 
protected  under  these  provisions. 

Comment-  Two  commenters  stated 
that  the  safe  harbor  requirements  for 
determining  fair  market  value  of  rental 
space  should  be  the  same  requirements 
of  section  501(c)(3)  of  tide  28  of  the 
United  States  Code,  the  Internal 
Revenue  Code  section  governing  tax 
exemptions  for  nonprofit  institutions. 
Under  this  section,  fair  market  value 
assessments  are  necessary  to  determine 
whether  hospital/physician 
arrangements  result  in  the  prohibited 
inurement  of  private  benefit  to 
individuals. 

Response:  We  do  not  believe  that 
procedures  for  assessing  the  fair  market 
value  of  hospital /physician 
arrangements  under  the  Internal 
Revenue  Code  are  relevant  to  safe 
harbor  requirements  under  the  anti- 
kickback  statute.  The  anti-kickback 
statute  is  concerned  with  prohibiting 
fraud  and  abuse  by  individuals  and 
entities  participating  in  the  Medicare 
and  Medicaid  programs;  a  statute 
providing  tax  exemptions  to  nonprofit 
Institutions  under  specified  conditions 
does  not  share  this  focus.  Tt  e 


requirements  we  have  set  fort 
determining  fair  market  value 
safe  harbor  regulation  are  not 
undermined  by  the  fact  that  tl 
replicate  the  requirements  un( 
Internal  Revenue  Code.  Morei 
cannot  see,  nor  has  any  comn: 
adequately  explained,  how  th 
regulations  impede  health  car 
providers'  ability  to  obtain  taj 
status  under  the  Internal  Reve 

Comment  Commenters  reqi 
clarification  as  to  whether  the 
harbor  provisions  protect  any 
percentage,  "per  use"  or  "per 
procedure"  leases  or  contracti 
the  amount  of  compensation  f 
in  accordance  with  the  actual 
premises  or  equipment,  or  the 
of  services  performed.  A  few 
commenters  inquired  whether 
percentage  leases  between  pa 
position  to  refer  Medicare  or  I 
business  were  a  per  se  violatii 
statute.  Many  commenters  urg 
OIG  to  extend  safe  harbor  pro 
per  use  equipment  leases,  and 
percentage  contracts  for  perso 
services,  in  which  total  busine 
contrast  to  referral  business,  ii 
for  payment.  With  regard  to  e( 
leases,  several  commenters  ar 
these  provisions  should  protec 
equipment  lessors  who  receivi 
rent  based  on  increased  use,  b 
the  useful  life  and  value  of  eqi 
depreciates  with  use. 

Response:  As  we  explained 
III.A.  above,  in  discussing  wee 
clauses,  percentage  or  per  use 
agreements  between  health  ca 
providers  in  a  position  to  refer 
or  Medicaid  business  threaten 
the  statute  because  the  payme 
these  arrangements  are  direct! 
the  volume  of  business  or  amo 
revenue  generated,  providing  i 
improper  incentive  to  refer.  Mi 
historically,  percentage  leases 
contracts  have  been  rife  with  « 

These  sorts  of  arrangements 
be  examined  on  a  case-by-cas 
For  example,  a  lease  to  a  hosp 
major  medical  equipment,  suci 
magnetic  resonance  imaging  s( 
may  specify  that  higher  rent  is 
paid  when  more  than  a  predeti 
number  of  procedures  is  perfoi 
Such  an  arrangement  can  be 
troublesome  if  the  lessor  is  a  p 
of  radiologists  on  the  hospital'i 
staff,  because  the  incentive  for 
overutilization  is  clear.  It  is  th( 
the  relationship,  if  any,  betwec 
volume  of  use  and  referrals,  th 
the  statute.  Thus,  if  the  owner 
equipment  were  not  in  a  positii 
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Response:  We  agree  that  sham 
contracts  in  which  remuneration  is 
exchanged  for  property  that  does  not 
exist  or  space  which  is  not  used  are 
among  the  most  egregious  kickback 
arrangements.  We  have  become  aware 
of  office  rental  arrangements  in  which 
the  "space"  rented  may  not  be  large 
enough  or  otherwise  suitable  to  perform 
any  services  for  which  rent  could 
legitimately  be  paid.  For  example,  a 
physician  may  rent  office  space  to  a 
clinical  laboratory,  allegedly  in  order  to 
provide  space  to  furnish  laboratory 
services,  when  the  space  (often  a  closet 
or  anteroom  not  useable  for  such 
purposes)  is  not  actually  occupied  by 
laboratory  personnel  at  any  time.  If  the 
physician  refers  most  or  all  laboratory 
work  to  this  lessee,  the  "rent"  is  simply 
remuneration  for  referring  laboratory 
work. 

We  believe,  however,  that  these  safe 
harbor  provisions  are  sufficient  to 
protect  against  this  abuse.  These 
provisions  require  that  the  amount  of 
payments  for  rent,  equipment  or 
personal  services  contracts  not  take  into 
account  the  volume  or  value  of  referrals 
or  other  business  generated  between  the 
parties.  If  a  sham  contract  is  entered 
into,  which  on  paper  looks  like  it 
complies  with  these  provisions,  but 
where  there  is  no  intent  to  have  the 
space  or  equipment  used  or  the  services 
provided,  then  clearly  we  will  look 
behind  the  contract  and  find  that  in 
reality  payments  are  based  on  referrals. 
Thus,  these  contracts  would  not  be 
protected  under  these  provisions. 

Comment-  Two  commenters  stated 
that  the  safe  harbor  requirements  for 
determining  fair  market  value  of  rental 
space  should  be  the  same  requirements 
of  section  501(c)(3)  of  title  28  of  the 
United  States  Code,  the  Internal 
Revenue  Code  section  governing  tax 
exemptions  for  nonprofit  institutions. 
Under  this  section,  fair  market  value 
assessments  are  necessary  to  determine 
whether  hospital/physician 
arrangements  result  in  the  prohibited 
inurement  of  private  benefit  to 
individuals. 

Response:  We  do  not  believe  that 
procedures  for  assessing  the  fair  market 
value  of  hospital/physician 
arrangements  under  the  Internal 
Revenue  Code  are  relevant  to  safe 
harbor  requirements  under  the  anti- 
kickback  statute.  The  anti-kickback 
statute  is  concerned  with  prohibiting 
fraud  and  abuse  by  individuals  and 
entities  participating  in  the  Medicare 
and  Medicaid  programs;  a  statute 
providing  tax  exemptions  to  nonprofit 
Institutions  under  specified  conditions 
does  not  share  this  focus.  It  e 


requirements  we  have  set  forth  for 
determining  fair  market  value  under  the 
safe  harbor  regulation  are  not 
undermined  by  the  fact  that  they  do  not 
replicate  the  requirements  under  the 
Internal  Revenue  Code.  Moreover,  we 
cannot  see,  nor  has  any  commenter 
adequately  explained,  how  these 
regulations  impede  health  care 
providers'  ability  to  obtain  tax  exempt 
status  under  the  Internal  Revenue  Code. 

Comment-  Commenters  requested 
clarification  as  to  whether  these  safe 
harbor  provisions  protect  any  types  of 
percentage,  "per  use"  or  "per 
procedure"  leases  or  contracts  in  which 
the  amount  of  compensation  fluctuates 
in  accordance  with  the  actual  use  of 
premises  or  equipment,  or  the  frequency 
of  services  performed.  A  few 
commenters  inquired  whether 
percentage  leases  between  parties  in  a 
position  to  refer  Medicare  or  Medicaid 
business  were  a  per  se  violation  of  the 
statute.  Many  conunenters  urged  the 
OIG  to  extend  safe  harbor  protection  to 
per  use  equipment  leases,  and  to 
percentage  contracts  for  personal 
services,  in  which  total  business,  in 
contrast  to  referral  business,  is  the  basis 
for  payment.  With  regard  to  equipment 
leases,  several  commenters  argued  that 
these  provisions  should  protect 
equipment  lessors  who  receive  higher 
rent  based  on  increased  use,  because 
the  useful  life  and  value  of  equipment 
depreciates  with  use. 

Response:  As  we  explained  in  section 
III.A.  above,  in  discussing  wear  and  tear 
clauses,  percentage  or  per  use 
agreements  between  health  care 
providers  in  a  position  to  refer  Medicare 
or  Medicaid  business  threaten  to  violate 
the  statute  because  the  payments  in 
these  arrangements  are  directly  tied  to 
the  volume  of  business  or  amount  of 
revenue  generated,  providing  an 
improper  incentive  to  refer.  Moreover, 
historically,  percentage  leases  and 
contracts  have  been  rife  with  abuse. 

Iltese  sorts  of  arrangements  need  to 
be  examined  on  a  case-by-case  basis. 
For  example,  a  lease  to  a  hospital  of 
major  medical  equipment,  such  as  a 
magnetic  resonance  imaging  scanner, 
may  specify  that  higher  rent  is  to  be 
paid  when  more  than  a  predetermined 
number  of  procedures  is  performed. 
Such  an  arrangement  can  be 
troublesome  if  the  lessor  is  a  partnership 
of  radiologists  on  the  hospital's  medical 
staff,  because  the  incentive  for 
overutilization  is  clear.  It  is  the  nature  of 
the  relationship,  if  any,  between  overall 
volume  of  use  and  referrals,  that  triggers 
the  statute.  Thus,  if  the  owner  of 
equipment  were  not  in  a  position  to 


make  referrals  to  the  lessee,  the 
agreement  would  not  violate  the  statute. 

For  these  reasons,  we  specifically 
decline  to  protect  rental  charges  or 
compensation  for  personal  services 
where  the  aggregate  amounts  of 
payments  are  not  set  out  in  advance. 
This  does  not  mean,  however,  that 
percentage  or  per  use  leases  and 
contracts  that  are  based  on  overall 
volume  (including  business  from  referral 
sources  with  no  financial  interest  to 
motivate  them),  are  perse  violations  of 
the  statute.  We  recognize  that  legitimate 
considerations,  such  as  the  depreciation 
of  equipment,  could  result  in  some  part 
of  the  payment  to  be  based  on  a 
percentage  or  "per  use"  payment 
arrangement  without  these  payments 
influencing  or  being  influenced  by 
Medicare  or  Medicaid  referrals. 
However,  the  more  the  payments  appear 
to  reflect  the  volume  of  referrals  from 
the  financially-interested  party,  the 
more  suspect  the  arrangement  becomes 
and  the  more  likely  we  will  need  to 
examine  it  carefully. 

Comment-  Many  commenters  were 
opposed  to  the  condition  that  space  and 
equipment  leases  and  personal  services 
and  management  contracts  run  for 
periods  of  not  less  than  one  year.  They 
argued  that  the  one  year  condition  was 
superfluous,  given  additional 
restrictions  relating  to  fair  market  value 
and  referral  relationships  between  the 
parties.  They  also  a.'gued  that  the  one 
year  rule  would  preclude  many 
legitimate  short-term  arrangements, 
such  as  leases  of  state-of-the-art  imaging 
equipment  by  health  care  providers  who 
could  not  afford  a  full  year's  lease.  Some 
health  care  providers  claimed  that  the 
rule  would  cause  them  to  forsake  good 
business  judgment  in  order  to  obtain 
needed  equipment  or  services. 

Commenters  were  most  concerned 
about  the  one  year  requirement  in  the 
context  of  personal  services  and 
management  contracts.  Several 
commenters  argued  that  many 
professional  services  typically 
contracted  for  by  health  care  providers, 
from  medical  or  surgical  consulting 
services  to  peer  review  functions, 
involve  projects  or  activities  that  require 
less  than  one  year  to  complete.  They 
argued  that  it  is  inefficient  and  wasteful 
for  health  care  providers  to  enter  into 
contracts  for  periods  of  one  year  under 
these  circumstances.  Additionally,  a  few 
commenters  sought  clarification  as  to 
the  effect  of  the  one  year  rule  on  leases 
terminated  for  cause  prior  to  the 
expiration  of  a  contract  extending  one 
year  or  longer.  In  particular,  there  was 
concern  that  the  conditions  of  the  space 
rental  safe  harbor  not  conflict  with 


Internal  Revenue  Service  guidelines 
governing  advance  determinations  of 
tax  exempt  status.  These  guidelines 
require  tax  exempt  facilities  to  be  able 
to  terminate,  within  90  days  notice, 
contracts  with  non-exempt  persons 
where  compensation  is  based  on  fees 
charged  for  services  furnished  by  the 
non-exempt  persons. 

Response:  We  have  retained  the  one 
year  contract  requirement  as  a  condition 
for  safe  harbor  protection  under  the 
space  rental,  equipment  rental,  and 
personal  services  and  management 
contracts  safe  harbor  provisions.  We 
included  the  one  year  rule  limitation  in 
these  provisions  because  we  are 
concerned  about  abuse  resulting  from 
periodic  renegotiation  of  ostensibly 
short  term  agreements,  in  response  to 
changes  in  referral  patterns.  For 
example,  if  a  health  care  provider  rents 
office  space  to  another  individual  or 
entity  with  whom  he  or  she  is  in  an 
ongoing  referral  relationship,  and  these 
providers  alter  their  rental  terms  with 
frequency,  the  volume  or  value  of 
referrals  can  influence  the  size  of 
renegotiated  rental  payments.  When 
rental  charges  are  constantly  subject  to 
modification,  the  threat  to  the  lessor  of 
receiving  reduced  rent,  or  the  threat  to 
the  lessee  of  paying  higher  rent,  may 
improperly  induce  increased  referrals. 
However,  we  recognize  that  health  care 
providers  may  enter  into  short-term 
leases  or  services  contracts  for 
legitimate  business  reasons  and  not  on 
account  of  referral  opportunities.  For 
example,  an  academic  physician  who 
spends  one  semester  or  school  year 
visiting  at  another  medical  university 
may  need  to  rent  office  space  from  the 
medical  university  for  less  than  a  year. 

Several  commenters  expressed 
concern  that  contracts  for  the 
performance  of  activities  or  services 
that,  by  their  very  nature,  take  less  than 
one  year,  would  necessarily  fall  outside 
the  safe  harbor  provision  for  personal 
services  and  management  contracts. 
However,  the  one  year  contract 
requirement  restricts  the  period  within 
which  contract  terms  may  not  be 
changed,  and  not  the  time  within  which 
services  under  a  contract  may  be 
performed.  So  long  as  contract  terms  are 
not  altered  within  a  one  year  period,  an 
agreement  that  is  performed  in  less  than 
one  year's  time  will  meet  the  one  year 
requirement  in  the  safe  harbor 
provision. 

With  regard  to  the  comments  we 
received  concerning  early  termination 
clauses  in  leases  or  contracts  extending 
not  less  than  one  year,  we  acknowledge 
the  customary  use  of  such  provisions  for 
tax  and  other  legitimate  business 
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purposes.  The  legitimacy  of  an  early 
termination  clause  in  a  lease  or  contract 
which  otherwise  meets  the  conditions  of 
these  three  provisions  depends  on  the 
parties'  intent  Termination  "for  cause" 
clauses  drafted  in  compliance  with 
Internal  Revenue  Service  or  other  legal 
or  regulatory  requirements  should  not 
jeopardize  safe  harbor  status,  if  the 
purpose  of  the  termination  clause  is  to 
comply  with  those  requirements,  and  not 
to  facilitate  renegotiation  of  contract 
terms.  If  a  contract  is  terminated  in 
accordance  wiUi  a  legally  enforceable 
termination  clause,  the  failure  to  renew 
the  contract  would  provide  evidence 
that  the  termination  was  effectuated  for 
a  legitimate  purpose. 

Comment-  The  safe  harbor  provisions 
governing  space  and  equipment  rental 
and  personal  services  and  management 
contracts  provide  that  when  the 
property  or  service  is  to  be  provided  on 
a  periodic,  sporadic  or  part-time  basis, 
the  agreement  must  specify  precisely  the 
timing  and  duration  of  rental  periods 
and  compensation  charged  for  each 
period.  Numerous  commenfers  were 
troubled  by  these  requirements.  They 
argued  that  furnishing  professional 
services  and  leasing  space  and 
equipment  on  an  "as  needed"  basis  are 
commercially  acceptable,  cost-effective 
business  practices  that  should  be 
protected  so  long  as  the  rate  of 
compensation  is  commercially 
reasonable.  They  also  stated  that  under 
many  periodic  lease  and  contract 
arrangements,  precise  intervals  of 
activity  or  use,  and  the  exact 
compensation  for  these  intervals,  cannot 
feasibly  be  specified  in  advance.  In 
addition,  there  was  concern  that 
requiring  specificity  of  time  intervals 
and  compensation  as  conditions  for  safe 
harbor  protection  would  interfere  with 
the  flexibility  necessary  to 
accommodate  changing  demand,  and 
would  increase  costs  in  situations  where 
the  demand  proved  lower  than  expected 
at  the  time  the  contract  was  made. 
Finally,  a  few  commenters  asked  for 
clarification  of  the  meaning  of  the  word 
"periodicity"  in  these  three  provisions 
when  the  space  or  equipment  lease  or 
personal  services  agreement  is  not  on  a 
full-time  basis. 

Response:  Part-time  contractual 
arrangements  and  periodic  access  leases 
between  health  care  providers  are 
especially  vulnerable  to  abuse  because 
they  are  subject  to  modification  based 
on  changing  referral  patterns  between 
the  parties.  For  example,  an  optometrist 
who  pays  ad  hoc  "rent"  to  an 
ophthedmologist  for  the  time  spent  in  the 
physician's  office  examining  only 
referred  patients,  is  impermissibly 


paying  for  the  referrals.  In  order  to 
avoid  the  potential  for  abuse  inherent  in 
part-time  business  arrangements 
between  parties  in  actual  or  potential 
referral  relationships,  we  have  limited 
safe  harbor  protection  tmder  these  three 
provisions  to  periodic  leases  and 
contracts  which  set  forth  the  timing, 
frequency,  and  length  of  services  or 
intervals  of  use. 

We  recognize  that  health  care 
providers,  for  various  reasons,  may  be 
unable  to  specify  the  timing  or  duration 
of  business  arrangements,  or  the  precise 
compensation  involved.  For  example, 
compensation  under  a  management 
contract  requiring  the  furnishing  of 
supplies  and  the  hiring  of  personnel  may 
need  to  vary  depending  on  the  costs  of 
the  supplies  and  number  of  personnel. 
Or,  a  health  care  provider  may  contract 
with  an  allied  health  practitioner  group 
(such  as  a  physical  therapy  group)  to 
pay  a  specific  amount  per  hour  of  care 
provided,  without  being  able  to 
anticipate  the  scheduling  of  services  in 
advance.  We  beheve  that  part-time 
leases  or  service  arrangements  that  do 
not  meet  safe  harbor  standards  need  to 
be  analyzed  on  a  case-by-case  basis 
under  the  statute.  Many  periodic 
contracts  of  this  sort  would  fall  outside 
the  statute  because  the  compensation 
involved  is  not  linked  to  referral 
opportunities.  A  contract  to  serve  as 
medical  director  of  a  small  clinic  on  a 
part-time  basis,  for  example,  is  not 
likely  to  involve  activities  or 
compensation  tied  to  the  referral  of 
patients  or  to  arrangement  for  services 
reimbursable  under  Medicare  or 
Medicaid  programs. 

Finally,  we  are  deleting  the  word 
"periodicity"  from  these  three 
provisions  because  it  duplicates  the 
requirements  that  the  rental  or 
equipment  lease  or  personal  services 
agreement  specify  the  schedule  of 
intervals,  their  precise  length,  and 
payments  for  the  intervals. 

Comment-  Three  commenters 
requested  the  OIG  to  protect  marketing 
and  advertising  activities  because  such 
activities  either  promote  competition  or 
do  not  violate  the  statute. 

Response:  The  statute  on  its  face 
prohibits  the  offering  or  acceptance  of 
remuneration,  inter  aJJa.  for  die 
purposes  of  'arranging  for  or 
recommending  purchasing,  leasing,  or 
ordering  any.  .  .  service  or  item ' 
payable  under  Medicare  or  Medicaid. 
Thus,  we  believe  that  many  marketing 
and  advertising  activities  may  involve  at 
least  technical  violations  of  the  statute. 
We,  of  course,  recognize  that  many  of 
these  advertising  and  marketing 
activities  do  not  warrant  prosecution  in 


part  because  (1)  they  are  passive  in 
natuj%,  i.e.,  the  activities  do  not  involve 
direct  contact  with  program 
beneficiaries,  or  (2)  the  individual  or 
entity  involved  in  these  promotions  is 
not  involved  in  the  delivery  of  health 
care.  Such  individuals  or  entities  are  not 
in  a  position  of  public  tirust  in  the  same 
manner  as  physicians  or  other  health 
care  professionals  who  recommend  or 
order  products  and  services  for  their 
patients.  Thus,  we  agree  that  many 
advertising  and  marketing  activities 
warrant  safe  harbor  protection  under 
the  personal  services  and  management 
contracts  safe  harbor. 

However,  we  have  experienced  many 
instances  where  promoters  and 
consultants  have  become  involved  in 
marketing  activities  that  encourage 
health  care  providers  and  others  to 
violate  the  statute,  such  as  to  develop 
impermissible  joint  venture 
arrangements  or  to  routinely  waive 
coinsurance  and  deductible  amounts 
owed  under  Medicare  Part  B.  It  would 
be  inappropriate  to  allow  such  activities 
to  receive  safe  harbor  protection. 

Thus,  we  are  adding  paragraph  (d)(e) 
to  this  safe  hartx)r  provision  to  make 
clear  that  the  service  that  is  contracted 
for  is  not  protected  if  it  involves  the 
counselling  or  promotion  of  a  business 
arrangement  or  other  activity  which 
itself  constitutes  a  violation  of  any  State 
or  Federal  law.  However,  the  safe 
harbor  (revised  as  indicated)  protects 
contracts  where  the  individual  paid 
under  the  contract  counsels  or  promotes 
business  arrangements  or  other 
activities  that  are  either  specifically 
exempted  imder  one  of  the  provisions  of 
this  regulation  or  otherwise  do  not 
violate  the  statute. 

Comment-  Four  commenters  sought 
specific  protection  for  commission  sales 
arrangements  between  health  care 
providers  and  independent  contractors. 

Response:  We  see  no  reason,  nor  has 
any  commenter  claimed  to  have 
provided  one,  for  treating  commission 
sales  agreements  differentiy  under  these 
regulations  from  other  types  of  contracts 
for  personal  services  performed  by 
independent  contractors.  Therefore, 
commission  sales  agreements  must  meet 
the  conditions  of  the  safe  harbor 
provisions  governing  personal  services 
and  management  contracts. 

S.  Sale  of  Practice— S  10(n.952(e) 

Comment-  While  many  commenters 
supported  the  one-year  limitation  on  the 
completion  of  a  sale  of  a  practice,  others 
believed  that  it  is  too  short  One 
commenter  asserted  that  sadi  a 
limitation  would  effectively  ban  option 


agreements  on  sales  of  physic 
practices. 

Response:  We  decline  to  pr 
option  agreements  or  sales  wl 
extend  beyond  one  year  beca 
stated  in  the  preamble  to  the  ] 
rule,  we  believe  that  this  is  ar 
significant  abuse.  Often,  salea 
option  agreements  are  design* 
ensure  referrals,  and  payment 
sale  or  option  agreement  are  { 
payments  for  referrals.  The  or 
limit  serves  to  protect  sales  w 
sale  occurs  because  the  physii 
longer  going  to  be  practicing  s 
because  the  purchaser  seeks  e 
sti^am  of  referrals.  To  the  ext 
one  can  enter  into  an  option  a 
exercise  that  option  and  comp 
purchase  of  the  practice  withii 
from  the  date  the  option  agree 
entered  into,  this  aspect  of  the 
b-ansaction  will  fall  within  thii 
harbor  provision. 

Many  commenters  appearec 
about  whether  the  provision  n 
payments  from  the  sale  to  be  c 
within  one  year.  This  provisioi 
preclude  a  purchaser  from  mai 
payments  to  a  practitioner  bey 
one-year  period  as  long  as  the 
conditions  of  this  provision  ha 
met. 

Comment-  Many  commenter 
supported  the  one-year  grace  f 
from  the  date  of  a  purchase  ag 
to  complete  the  purchase,  and 
which  time  referrals  would  be 
permissible.  One  commenter  b 
this  period  should  be  shortene* 
months,  but  others  stated  that 
be  longer  than  one  year. 

Response:  We  were  presente 
persuasive  reason  to  extend  or 
this  one-year  period  and  we  thi 
decline  to  revise  this  limitation 
Comment-  Several  hospitals 
protection  for  their  purchases  c 
practices  of  retiring  physicians 
Response:  When  a  hospital  p 
a  physician's  practice  and  then 
there  are  no  referrals  from  that 
physician  to  the  hospital,  the  st 
would  not  appear  to  be  implica 
Accordingly,  in  ordinary  circun 
a  hospital  is  not  in  violation  of 
statute  if  it  purchases  the  pract 
retiring  physician  who  no  longe 
referrals  to  that  hospital. 

However,  many  hospitals  en^ 
this  practice  as  part  of  a  physic 
recruitinent  effort.  Such  activiti 
implicate  the  statute,  but  we  an 
considering  anew  safe  harbor  i 
that  we  anticipate  publishing  at 
separate  regulation,  to  protect  c 
such  recruitment  activities. 

Comment  Several  hospitals  r 
that  their  practice  of  buying  phj 
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part  because  (1)  they  are  passive  in 
natuj«,  i.e.,  the  activities  do  not  involve 
direct  contact  with  program 
beneficiaries,  or  (2)  the  individual  or 
entity  involved  in  these  promotions  is 
not  involved  in  the  delivery  of  health 
care.  Such  individuals  or  entities  are  not 
in  a  position  of  public  trust  in  the  same 
manner  as  physicians  or  other  health 
care  professionals  who  recommend  or 
order  products  and  services  for  their 
patients.  Thus,  we  agree  that  many 
advertising  and  marketing  activities 
warrant  saJTe  harbor  protection  under 
the  personal  services  and  management 
contracts  safe  harbor. 

However,  we  have  experienced  many 
instances  where  promoters  and 
consultants  have  become  involved  in 
marketing  activities  that  encourage 
health  care  providers  and  others  to 
violate  the  statute,  such  as  to  develop 
impermissible  joint  venture 
arrangements  or  to  routinely  waive 
coinsurance  and  deductible  amounts 
owed  under  Medicare  Part  B.  It  would 
be  inappropriate  to  allow  such  activities 
to  receive  safe  harbor  protection. 

Thus,  we  are  adding  paragraph  {dX6) 
to  this  safe  hart>or  provision  to  make 
clear  that  the  service  that  is  contracted 
for  is  not  protected  if  it  involves  the 
counselling  or  promotion  of  a  business 
arrangement  or  other  activity  which 
itself  constitutes  a  violation  of  any  State 
or  Federal  law.  However,  the  safe 
harbor  (revised  as  indicated)  protects 
contracts  where  the  individual  paid 
under  the  contract  counsels  or  promotes 
business  arrangements  or  other 
activities  that  are  either  specificaliy 
exempted  imder  one  of  the  provisions  of 
this  regulation  or  otherwise  do  not 
violate  the  statute. 

Comment  Four  commenters  sought 
specific  protection  for  commission  sales 
arrangements  between  health  care 
providers  and  independent  contractors. 

Response:  We  see  no  reason,  nor  has 
any  commenter  claimed  to  have 
provided  one,  for  treating  commission 
sales  agreements  differenUy  under  these 
regulations  from  other  types  of  contracts 
for  personal  services  performed  by 
independent  contractors.  Therefore, 
commissicm  sales  agreements  must  meet 
the  conditions  of  the  safe  harbw 
provisions  governing  personal  services 
and  management  contracts. 

S.  Sale  of  Practice— 9  10(n.952(e) 

Comment:  While  many  commenters 
supported  the  one-year  limitation  on  the 
completion  of  a  sale  of  a  practice,  others 
believed  that  it  is  too  short  One 
commenter  asserted  that  sadi  a 
limitation  would  effectively  ban  «ptioa 


agreements  on  sales  of  physicians' 
practices, 

Response:  We  decline  to  protect 
option  agreements  or  sales  which 
extend  beyond  one  year  because,  as  we 
stated  In  the  preamble  to  the  proposed 
rule,  we  believe  tiial  this  is  an  area  of 
significant  abuse.  Often,  sales  and 
option  agreements  are  designed  solely  to 
ensure  referrals,  and  payments  for  the 
sale  or  option  agreement  are  actually 
payments  for  referrals.  The  one-year 
limit  serves  to  protect  sales  where  the 
sale  occurs  because  the  physician  is  no 
longer  going  to  be  practicing  and  not 
because  the  purchaser  seeks  an  ongoing 
stream  of  referrals.  To  the  extent  that 
one  can  enter  into  an  option  agreement, 
exercise  that  option  and  complete  the 
purchase  of  the  practice  within  one  year 
from  the  date  the  option  agreement  is 
entered  into,  this  aspect  of  the 
ti'ansaction  will  fall  within  this  safe 
harbor  provision. 

Many  commenters  appeared  confused 
about  whether  the  provision  requires 
payments  from  the  sale  to  be  completed 
within  one  year.  This  provision  does  not 
preclude  a  purchaser  from  making 
payments  to  a  practitioner  beyond  the 
one-year  period  as  long  as  the  other 
conditions  of  this  provision  have  been 
met. 

Comment-  Many  commenters  strongly 
supported  the  one-year  grace  period 
from  the  date  of  a  purchase  agreement 
to  complete  the  purchase,  and  during 
which  time  referrals  would  be 
permissible.  One  commenter  believed 
this  period  should  be  shortened  to  six 
months,  but  others  stated  that  it  should 
be  longer  than  one  year. 

Response:  We  were  presented  with  no 
persuasive  reason  to  extend  or  shorten 
this  one-year  period  and  we  therefore 
decline  to  revise  this  limitation  period. 

Comment  Several  hospitals  requested 
protection  for  their  purchases  of  tiie 
practices  of  retiring  physicians. 

Response:  When  a  hospital  purchases 
a  physician's  practice  and  thereafter 
there  are  no  referrals  from  that 
physician  to  the  hospital,  the  statute 
would  not  appear  to  be  implicated. 
Accordingly,  in  ordinary  circumstances, 
a  hospital  is  not  in  violation  of  the 
statute  if  it  purchases  the  practice  of  a 
retiring  physician  who  no  longer  makes 
referrals  to  that  hospital. 

However,  many  hospitals  engage  in 
this  practice  as  part  of  a  physician 
recruitment  effort.  Such  activities  do 
implicate  the  statute,  but  we  are 
considering  anew  safe  harbor  provision, 
that  we  anticipate  publishing  as  a 
separate  regulation,  to  protect  many 
such  recruitment  activities. 

Comment  Several  hospitals  requested 
that  their  practice  of  buying  physicians' 


practices  for  fair  market  value  and  then 
retaining  the  physicians  on  staff  be 
afforded  the  protection  of  a  safe  harbor. 
They  asserted  that  the  financial 
pressures  of  maintaining  private 
practices  have  drawn  physicians  to 
hospitals  in  order  to  get  management 
assistance  and  capital. 

Response:  As  we  stated  in  the 
preamble  of  the  proposed  rule,  hospitals 
often  purchase  physicians'  practices  in 
order  to  ensure  the  hospital  of  a  steady 
sheam  of  referrals.  We  continue  to 
believe  that  such  practices  lead  to 
increased  program  costs  and  potential 
conflicts  between  the  patient's  best 
interests  and  the  physician's  business 
relationship  to  the  hospital.  Accordingly, 
we  decline  to  protect  a  practice  that 
often  leads  to  the  very  abuses  that  the 
statute  is  designed  to  prevent. 

Comment  Several  commenters 
requested  safe  harbor  protection  for  the 
sale  of  an  individual's  practice  to  a 
group  practice  or  the  sale  of  part  of  a 
practice  to  another  physician  or  group 
practice  when  the  physician  chooses  to 
change  the  scope  of  his  or  her  practice. 

Response:  We  recognize  that  some 
buy-out  arrangements  are  not  abusive, 
and  we  would  not  want  to  prosecute 
such  arrangements.  However,  we  are 
also  aware  of  abusive  purchase 
arrangements,  such  as  between 
ophthalmologists  and  optometrists, 
where  one  practitioner  or  group  practice 
seeks  to  buy  another  practitioner's 
practice  as  a  condition  for  continuing  to 
make  referrals.  In  essence,  the  sale 
becomes  another  mechanism  for  the 
buyer  to  profit  born  the  sti^am  of 
referrals  made  to  the  seller  who 
previously  practiced  independently 
without  dividing  profits  with  the  new 
"partner."  No  commenter  proposed 
standards  for  a  safe  harbor  provision 
that  would  cover  only  arrangements  that 
are  not  abusive,  and  we  are  skeptical 
that  such  standards  can  be  formulated. 
Accordingly,  we  have  not  protected  this 
very  diverse  category  of  sales  of 
practices.  Rather,  we  are  consideiing  a 
limited  new  safe  harbor  provision  for 
the  purchase  of  group  practices  that  we 
anticipate  publishing  as  a  separate 
regulation. 

Comment  Two  commenters  asked  the 
OIG  to  clarify  the  relationship  between 
the  safe  harbor  provision  for  the  sale  of 
a  practice  and  the  employee  exception. 

Response:  Where  a  practitioner 
purchases  another  practitioner's 
practice,  makes  payments  to  that  other 
practitioner  which  continue  for  some 
period  of  time,  and  retains  that  other 
practitioner  on  his  or  her  staff  as  an 
employee,  we  believe  that  such 
payments  are  not  protected  under  this 
provision  or  the  employee  exception. 


They  do  not  qualify  under  this  provision 
because  the  practitioner  who  sold  the 
practice  remains  in  a  position  to  make 
referrals.  The  payments  are  not 
protected  by  the  employee  exception 
because  that  provision  only  protects 
payments  "for  employment  in  the 
provision  of  covered  items  or  services 
*  *  * ."  These  payments,  however, 
relate  to  the  puixihase  of  a  practice  and 
not  to  services  provided  pursuant  to 
employment  for  the  provision  of  items  or 
services.  Of  course,  the  employing 
practitioner  who  has  bought  out  the 
other  practitioner  is  making  other 
payments  for  such  employment  services, 
and  if  a  bona  fide  employment 
relationship  as  defined  in  28  U.S.C. 
3121(d)(2)  exists,  then  tiiese  payments 
are  protected  under  the  employee  safe 
harbor  provision.  As  noted  in  the 
General  comments  section  in  section 
IILA.  above,  where  parties  are 
attempting  to  comply  *vith  two  safe 
hartwr  provisions,  we  would  expect 
separate  justifications  for  compUance 
with  each  provision. 

4.  Referral  Services— 5  1001.952(f) 

Comment  Many  commenters  urged 
the  OIG  to  extend  this  safe  harbor 
provision  beyond  only  physicians  to 
include  payments  by  chiropractors, 
dentists,  podiatrists,  psychologists, 
nursing  homes  and  other  health  care 
providers  to  entities  that  refer  members 
of  the  public  to  them. 

Response:  We  agree  and  have  revised 
this  provision  to  protect  payments  by 
practitioners  and  other  health  care 
providers  who  utilize  referral  services. 

Comment  Many  commenters 
requested  that  the  OIG  define  the  term 
"qualified"  with  respect  to  the 
requirement  that  a  referral  service  not 
exclude  any  "qualified"  health  care 
provider  from  participation  in  the 
service. 

Response:  Whether  a  particular  health 
care  provider  is  "quahfied  "  as  a 
participant  in  a  referral  service  will  vary 
depending  on  how  the  service  is 
organized.  For  instance,  to  be  qualified 
as  a  participant  in  a  referral  service  run 
by  a  hospital,  it  may  be  necessary  that 
the  participant  be  an  employee  of  that 
hospital.  On  the  other  hand,  a  referral 
service  nm  by  a  professional 
organization  may  require  only  that  the 
participant  be  a  dues-paying  member  of 
that  organization  to  qualify  for 
participation.  The  determination  as  to    ' 
whether  a  particular  health  care 
provider  is  "qualified"  to  participate  in 
the  service  may  be  made  by  the  referral 
service  according  to  its  own  criteria.  To 
be  protected  under  this  safe  harbor,  the 
referral  service  must  apply  the  eligibility 
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criteria  equally  to  all  participants  in  the 
referral  service. 

In  addition,  the  referral  service  must 
disclose  to  all  persons  seeking  a  referral 
the  criteria  it  uses  to  determine  who  is 
qualified  as  a  participant.  The 
information  that  must  be  disclosed 
includes  the  manner  in  which  it  selects 
the  pool  of  participants.  In  other  words, 
if  a  pregnant  woman  calls  a  hospital's 
referral  service,  the  referral  service  must 
disclose  how  it  selects  obstetricians  to' 
be  qualified  to  receive  referrals  and 
whether  the  obstetrician  has  paid  a  fee 
to  participate.  The  referral  service  must 
also  disclose  how  the  particular 
obstetrician  is  selected  for  the  referral, 
for  example,  on  a  rotation  basis.  In 
addition,  the  referral  service  must 
disclose  the  relationship  between  the 
participant  and  the  referral  service,  for 
example,  that  the  obstetrician  is  on  the 
active  medical  staff.  Finally,  the  referral 
service  must  disclose  what  criteria  it 
uses  to  exclude  an  individual  or  entity 
from  continuing  as  a  participant,  for 
example,  if  a  malpractice  allegation  is 
raised  against  the  obstetrician  or  if  he  or 
she  refuses  to  treat  a  certain  level  of 
uncompensated  care  cases. 

The  referral  service  must  maintain  a 
written  record  certifying  that  such 
disclosures  have  been  made  to  each 
person  seeking  a  referral.  Such  a  record 
must  be  signed  by  either  the  person 
seeking  the  referral  or  by  the  individual 
making  the  disclosure  on  behalf  of  the 
referral  service.  This  requirement  will 
not  be  met  if  the  referral  service  merely 
maintains  a  blank  copy  of  the  disclosure 
form  or  instructions  to  staff  on  how  to 
make  the  disclosure. 

Comment:  One  commenter  suggested 
that  a  referral  service  should  be 
permitted  to  require  the  practitioners  or 
providers  to  charge  clients  that  are 
referred  by  the  service  the  same  fees  as 
they  charge  other  clients. 

Response:  We  agree  and  have  revised 
paragcaph  (f)(3)  to  permit  referral 
services  to  bar  participants  from 
engaging  in  discriminatory  pricing 
practices. 

Comment:  A  few  conmienters  were 
uncertain  about  what  fees  could  be 
charged  for  the  referral  service.  They 
questioned  whether  the  referral  fee  must 
be  paid  prior  to  the  referral  and  whether 
a  set  amount  could  be  charged  for  each 
referral. 

Response:  This  provision  protects  fee 
payments  that  are  related  only  to  the 
cost  of  operating  the  referral  service. 
This  provision  explicitly  does  not 
protect  fees  that  in  any  manner  are 
based  on  the  volume  or  value  of 
Medicare  or  Medicaid  referrals  or 
business  otherwise  generated  by  the 
participant  for  the  referral  service. 


While  a  referral  fee  need  not  be  paid  in 
full  before  any  referrals  are  made, 
paragraph  (f)(2)  speciHes  that  referral 
fees  may  not  be  based  on  the  volume  of 
referrals  to  the  practitioner  or  provider. 

Comment-  One  commenter  asked 
whether  the  disclosure  requirements  of 
this  provision  could  be  satisfied  by 
sending  a  letter  to  the  referred  person 
after  the  referral  is  made. 

Response:  Although  the  method  of 
disclosure  is  not  prescribed,  to  meet  the 
requirements  of  this  provision  any 
disclosure  must  constitute  effective 
disclosure.  Effective  disclosure  requires 
that  the  relevant  information  is 
communicated  in  time  for  the 
information  to  be  used  by  the 
beneficiary  before  an  important  decision 
is  made.  Accordingly,  it  is  unlikely  that 
disclosure  after  the  referral  has  been 
made  would  constitute  effective 
disclosure  if  the  beneficiary  had  already 
seen  the  health  care  provider,  or  in  some 
cases,  if  the  appointment  had  already 
been  made. 

Comment  Several  commenters 
questioned  whether  the  statute  and, 
therefore,  this  safe  harbor  provision, 
applies  to  referral  services  where  health 
care  providers  are  not  charged  for  the 
services  or  where  the  services  are 
provided  pursuant  to  association  dues. 

Response:  The  statute  applies  to  such 
referral  services.  The  statute  is 
implicated  not  only  where  direct 
payments  are  made  in  return  for 
referrals,  but  also  where  indirect  forms 
of  remuneration  are  given  for  referrals. 
For  example,  hospitals  often  operate 
free  referral  services  for  members  of 
their  medical  staffs  as  one  of  the 
benefits  that  comes  with  being  on  that 
hospital's  staff.  In  return  for  the  benefits 
of  staff  privileges  (including  the  free 
referral  service),  physicians  have  a 
variety  of  obligations,  such  as  sitting  on 
various  hospital  committees.  Depending 
on  the  circumstances,  the  services 
physicians  furnish  a  hospital  to  assist  in 
its  operations  may  constitute  a  form  of 
remuneration  to  the  hospital  for 
providing  the  referral  service,  and  would 
be  covered  by  the  statute.  As  the  United 
States  Court  of  Appeals  for  the  First 
Circuit  found:  "Giving  a  person  an 
opportunity  to  earn  money  may  well  be 
an  inducement  to  that  person  to  channel 
potential  Medicare  payments  towards  a 
particular  recipient."  United  States  v. 
Bay  State  Ambulance  and  Hospital 
Rental  Service,  Inc.,  supra,  874  F.2d  at 
29.  Therefore,  staff  physicians  and 
hospitals  seeking  safe  harbor  protection 
must  comply  with  this  provision  when 
they  are  engaged  in  a  referral  service 
that  does  not  charge  a  speciHc  fee. 


5.  Warranties— 5  1001.952(g) 

Comment  Two  commenters  objected 
to  the  requirement  that  as  a  condition 
for  protection  the  warranty  include 
payments  to  compensate  for  any  costs 
associated  with  the  replacement  of  the 
product  that  is  the  subject  of  the 
warranty.  These  conmienters  pointed 
out  that  virtually  no  warranties  now  in 
existence  pay  for  such  expenses  and 
that  this  requirement  will  necessitate 
the  revision  of  warranty  policies,  which 
in  turn  must  be  paid  for  by  price 
increases  to  cover  this  additional 
liability  expense. 

Response:  We  agree  with  the  concern 
over  the  potential  that  this  standard  will 
increase  costs,  and  are  deleting  it.  We 
are  revising  this  provision  based  on  the 
Federal  Trade  Commission 
interpretation  of  15  U.S.C.  2301(6).  which 
does  not  require  the  manufacturer  to 
make  full  payment  to  compensate  for  all 
costs  associated  with  its  defective 
product. 

Comment  One  pacemaker 
manufacturer  noted  that  a  particular 
warranty  complied  with  the  discount 
exception,  implying  that  it  need  not 
comply  with  this  warranty  provision. 

Response:  We  do  not  believe  that 
warranty  arrangements  fit  within  the 
"discount"  safe  harbor  provision,  and 
are  revising  that  provision  accordingly. 
However,  we  agree  that  some  of  the 
policies  underlying  the  discount 
exception  should  apply  to  warranties. 
Consequently,  with  respect  to  any 
reductions  of  equipment  prices  offered 
as  part  of  a  warranty  agreement,  we  are 
requiring  the  same  disclosure 
requirements  as  contained  in  the 
discount  provision. 

Comment  Two  commenters  urged  the 
OIG  to  expand  this  safe  harbor 
provision  to  protect  "competitive 
replacement  agreements."  Under  such 
an  agreement,  for  example,  a  company 
offers  various  inducements  to  encourage 
hospitals  (or  other  entities  such  as 
ASCs]  and  physicians  to  replace  a 
defective  pacemaker  with  one  made  by 
the  company  offering  the  inducements. 
These  commenters  argued  that  these 
arrangements  should  be  protected 
because  they  make  it  easier  to  purchase 
the  latest  available  technology.  In 
addition,  the  comments  pointed  out  that 
there  is  little  potential  for  abuse  because 
Peer  Review  organizations  review 
virtually  every  pacemaker  implant 
decision,  and  because  competitive 
replacement  programs  put  the 
beneHciary  only  in  the  same  Hnancial 
position  he  or  she  would  be  in  if  he  or 
she  purchased  a  replacement  pacemaker 
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5.  Warranties— 5  1001.952(g) 

Comment  Two  commenters  objected 
to  the  requirement  that  as  a  condition 
for  protection  the  warranty  include 
payments  to  compensate  for  any  costs 
associated  with  the  replacement  of  the 
product  that  is  the  subject  of  the 
warranty.  These  commenters  pointed 
out  that  virtually  no  warranties  now  in 
existence  pay  for  such  expenses  and 
that  this  requirement  will  necessitate 
the  revision  of  warranty  policies,  which 
in  turn  must  be  paid  for  by  price 
increases  to  cover  this  additional 
liability  expense. 

Response:  We  agree  with  the  concern 
over  the  potential  that  this  standard  will 
increase  costs,  and  are  deleting  it.  We 
are  revising  this  provision  based  on  the 
Federal  Trade  Commission 
interpretation  of  15  U.S.C.  2301(6).  which 
does  not  require  the  manufacturer  to 
make  full  payment  to  compensate  for  all 
costs  associated  with  its  defective 
product. 

Comment  One  pacemaker 
manufacturer  noted  that  a  particular 
warranty  complied  with  the  discount 
exception,  implying  that  it  need  not 
comply  with  this  warranty  provision. 

Response:  We  do  not  believe  that 
warranty  arrangements  fit  within  the 
"discount"  safe  harbor  provision,  and 
are  revising  that  provision  accordingly. 
However,  we  agree  that  some  of  the 
policies  underlying  the  discount 
exception  should  apply  to  warranties. 
Consequently,  with  respect  to  any 
reductions  of  equipment  prices  offered 
as  part  of  a  warranty  agreement,  we  are 
requiring  the  same  disclosure 
requirements  as  contained  in  the 
discount  provision. 

Comment  Two  commenters  urged  the 
OIG  to  expand  this  safe  harbor 
provision  to  protect  "competitive 
replacement  agreements."  Under  such 
an  agreement,  for  example,  a  company 
offers  various  inducements  to  encourage 
hospitals  (or  other  entities  such  as 
ASCs]  and  physicians  to  replace  a 
defective  pacemaker  with  one  made  by 
the  company  offering  the  inducements. 
These  commenters  argued  that  these 
arrangements  should  be  protected 
because  they  make  it  easier  to  purchase 
the  latest  available  technology.  In 
addition,  the  comments  pointed  out  that 
there  is  little  potential  for  abuse  because 
Peer  Review  organizations  review 
virtually  every  pacemaker  implant 
decision,  and  because  competitive 
replacement  programs  put  the 
beneficiary  only  in  the  same  financial 
position  he  or  she  would  be  in  if  he  or 
she  purchased  a  replacement  pacemaker 


from  the  original  manufacturer  pursuant 
to  that  manufacturer's  warranty. 

Response:  We  generally  agree  with 
these  comments,  but  we  remain 
concerned  that  many  of  these  programs 
either  provide  additional  incentives 
beyond  the  original  warranty  or  impose 
additional  costs  on  the  Medicare  and 
Medicaid  programs.  For  example,  while 
some  competitive  replacement  programs 
replace  the  item,  such  as  a  pacemaker, 
only  on  the  same  terms  as  those  in  the 
warranty  of  the  original  manufacturer, 
others  replace  the  item  under  other 
conditions  as  well;  while  some  provide 
the  replacement  item  free  of  charge, 
others  provide  a  discount  on  the 
replacement  item  capped  at  a  specified 
dollar  amount;  and  while  some  make  no 
payments  for  medical  expenses,  others 
assist  patients  (either  directly  or  by 
paying  the  health  care  provider)  with 
their  unreimbursed  medical  expenses  up 
to  a  specified  dollar  amount.  Depending 
on  the  original  manufacturer's  warranty, 
some  of  these  programs  do  much  more 
than  merely  put  the  beneficiary  in  the 
same  position  he  or  she  would  be  in  if 
he  or  she  bought  a  replacement  item 
from  the  original  manufacturer  under  the 
terms  of  that  warranty. 

We  believe  that  safe  harbor 
protection  is  proper  where  a 
replacement  program  honors  the  original 
manufacturer's  warranty,  which 
qualifies  by  itself  under  this  provision, 
and  the  agreement  provides 
remuneration  on  the  same  terms  as  the 
original  manufacturer's  warranty 
without  providing  additional  incentives 
or  shifting  additional  costs  to  the 
Medicare  and  Medicaid  programs. 
Under  such  programs,  any  incentive  to 
replace  a  product  under  warranty  stems 
from  the  original  warranty,  and  not  from 
the  competitive  replacement  agreement. 
We  remain  concerned  about  potential 
abuse  in  one  additional  area.  Some 
competitive  replacement  agreements 
pay  the  health  care  provider  or 
practitioner  directly  for  the  beneficiary's 
medical  expenses.  We  believe  that  such 
direct  payments  are  potentially  abusive 
because  the  health  care  provider  or 
practitioner  knows  that  the  warranty 
insures  against  beneficiaries'  bad  debts. 
Thus,  we  are  adding  paragraph  (g)(4)  so 
that  safe  harbor  protection  is  not 
provided  when  payments  are  made  to 
any  health  care  provider  (such  as  a 
hospital  or  ASC)  for  expenses  such  as 
medical,  surgical  or  hospital  expenses 
incurred  by  the  beneficiary.  Payments 
made  to  the  health  care  provider  or 
practitioner  for  the  item  itself,  or  price 
reductions  on  that  item,  are  protected. 
Comment  One  commenter  suggested 
that  the  OIG  should  provide  safe  harbor 
protection  for  payments  made  by 


manufacturers  or  suppliers  to  settle 
claims  or  to  satisfy  judgments  arising 
out  of  product  liability  claims  regardless 
of  whether  such  payments  were 
included  in  the  warranty  at  the  time  of 
the  original  sale  of  the  item. 

Response:  Where  such  payments  are 
not  part  of  a  warranty  made  at  the  time 
of  the  original  sale  of  an  item,  they  do 
not  appear  to  be  intended  to  induce  the 
purchase  of  that  item,  and  hence  are  not 
covered  by  the  statute.  Where  such 
payments  are  included  in  a  warranty 
given  at  the  time  of  sale,  they  would 
only  be  protected  if  they  were  made  as 
part  of  a  warranty  that  complied  with 
this  provision. 

Comment  One  commenter  suggested 
that  the  OIG  should  not  provide  safe 
harbor  protection  for  middlemen 
suppliers  that  expand  the  protection 
afforded  by  the  manufacturer'  s 
warranty. 

Response:  We  believe  that  warranties 
generally  benefit  consumers  as  well  as 
the  Medicare  and  Medicaid  program, 
even  though  they  may  constitute  a 
technical  violation  of  the  statute.  As 
long  as  a  supplier  acting  as  a  middleman 
wholesaler  complies  with  this  safe 
harbor  provision,  we  fail  to  see  the  harm 
when  it  provides  greater  benefits  than 
those  provided  by  the  manufacturer. 
Such  expanded  warranties  are 
commonly  provided  by  middlemen  in 
industries  other  than  health  care,  for 
example,  by  automobile  dealers,  and  we 
believe  such  expanded  warranties 
should  be  encouraged. 

8.  Discounts— 5  1001.952(h) 

Comment  A  few  conunenters 
expressed  concern  about  the  meaning  of 
the  word  "discount."  For  example,  four 
commenters  asked  us  to  clarify  whether 
a  discount  includes  a  general  price 
reduction  offered  across  the  board  to  all 
buyers.  One  commenter  argued  that  a 
marketing  strategy  similar  to  a 
warranty,  but  not  falling  within  that  safe 
harbor  provision  was.  in  fact,  a 
discount. 

Response:  We  believe  that  this  first 
statutory  exception  is  intended  to  cover 
discounts  and  other  price  reductions 
offered  by  a  seller  through  an  arms 
length  transaction  to  induce  a  buyer  to 
order  or  purchase  goods  (including 
items)  or  services  for  which  the  discount 
applies  or  other  goods  or  services 
payable  under  Medicare  or  Medicaid.  A 
discount  typically  is  the  difference  in  the 
price  at  which  a  good  or  service  is 
normally  sold  compared  to  the  price  at 
which  it  is  actually  sold  when  the 
inducement  is  given. 

The  statutory  discount  exception 
applies  only  to  discounts  obtained  by 
health  care  providers  who  submit  claims 


to  the  Medicare  and  Medicaid  programs. 
We  believe  that  this  exception  was  not 
intended  to  cover  the  offering  of 
discounts  by  health  care  providers  who 
submit  claims,  for  example,  to 
beneficiaries  as  part  of  a  routine  waiver 
program  for  coinsurance  and  deductible 
amounts.  We  have  changed  the 
definition  of  the  term  "discount"  to 
clarify  the  limited  scope  of  this 
exception.  A  discussion  of  the  limited 
safe  harbor  protection  we  are  providing 
for  routine  waivers  is  found  in  section 
III3.4.  In  addition,  as  discussed  in 
section  III.B.3.,  price  reductions 
negotiated  by  HMOs,  preferred  provider 
organizations  and  other  health  care 
plans  to  protect  such  discounted  fee 
arrangements  are  expected  to  be 
addressed  at  a  later  date  in  a  separate 
interim  final  rule. 

We  believe  discounts  are  distinct  from 
across-the-board  price  reductions 
offered  to  all  buyers  where  the 
inducement  that  is  made  is  so  diffuse 
that  it  does  not  appear  intended  to 
encourage  a  particular  buyer  to 
purchase  or  order  a  particular  good  or 
service  payable  under  Medicare  or 
Medicaid. 

In  addition,  we  believe  that  Congress 
did  not  intend  for  this  discount 
exception  to  apply  to  price  reductions 
offered  to  one  payor  but  not  to  Medicare 
or  Medicaid.  For  example,  we  are  aware 
of  cases  where  laboratories  offer  a 
discount  to  physicians  who  then  bill  the 
patient,  but  do  not  offer  the  same 
discount  fo  the  Medicare  program.  In 
some  of  these  cases,  the  discount 
offered  to  the  physician  is  explicitly 
conditioned  on  the  physician's  referral 
of  all  of  his  or  her  laboratory  business. 
Such  a  "discount"  does  not  benefit 
Medicare,  and  is  therefore  inconsistent 
with  the  statutory  intent  for  discounts  to 
be  reported  to  the  programs  with  costs 
and  charges  reduced  appropriately  to 
reflect  the  discounts. 

Another  problem  exists  when  an 
entity,  which  is  both  a  provider  or 
supplier  of  items  or  services  and  a  )oint 
venture  partner  with  referring 
physicians,  makes  discounts  to  the  joint 
venture  as  a  way  to  share  its  profits 
with  the  physician  partners.  Very  often 
this  entity  furnishes  items  or  services  to 
the  joint  venture,  and  also  acts  as  the 
joint  venture's  general  partner  or 
provides  management  services  to  the 
joint  venture.  For  example,  in  some 
cases  a  reference  laboratory  performs 
testing  for  another  laboratory  at  a 
discount  price  in  accordance  with  a 
management  contract.  In  other  cases, 
the  services  the  reference  laboratory 
provides  are  paid  on  the  basis  of  a 
percentage  of  revenues  t^^»  the  joint 
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venture  receives  from  Medicare.  These 
arrangements  are  not  arms  length 
transactions  where  the  joint  venture 
entity  shops  around  for  the  best  price  on 
a  good  or  service.  Rather,  it  has  entered 
into  a  collusive  arrangement  with  a 
particular  provider  or  supplier  of  items 
or  services  that  seeks  to  share  its  profits 
with  referring  physician  partners.  To 
clarify  that  we  do  not  intend  to  protect 
these  types  of  transactions  which  are 
sometimes  made  to  appear  as 
"discounts,"  we  are  clarifying  the 
definition  of  "discounts"  in  paragraph 
(h)(3)  of  this  section  to  permit  only 
transactions  made  on  an  arms  length 
basis. 

Since  many  of  these  illegal 
transactions  are  made  as  part  of 
personal  services  or  management 
contracts,  we  are  clarifying  the 
defmition  of  "discounts"  to  preclude 
discounts  made  as  part  of  such 
transactions.  We  are  making  this 
revision  for  the  additional  reason  that 
Congress  did  not  intend  to  exempt  such 
arrangements  merely  because  those 
services  were  provided  at  a  "discount." 
Since  we  believe  that  contracts  for 
personal  or  management  services  do  not 
fit  within  the  ambit  of  the  statutory 
discount  exception,  such  arrangements 
must  be  analyzed  under  the  respective 
safe  harbor  provision  for  those 
contracts.  Of  course,  to  the  extent  that 
the  failure  to  report  the  actual  price  of 
the  management  contract  implicates  the 
civil  monetary  penalties  law  (section 
1128A  of  the  Act)  liability  may  be 
imposed  under  that  statute. 

With  respect  to  warranties,  as  we 
discussed  in  the  warranty  section 
immediately  above,  warranties  are  not 
discounts.  Therefore  to  provide  clearer 
guidance,  we  have  modified  the 
definition  of  the  term  "discount"  in 
paragraph  (h)(3)  to  exclude  warranties 
and  other  examples  of  arrangements 
that  do  not  constitute  "discounts." 

Comment:  Many  commenters  urged 
the  OIG  to  expand  this  safe  harbor 
provision  to  include  a  variety  of  other 
discounting  practices  where  the  benefit 
received  relates  to  something  other  than 
the  specific  good  or  service  purchased 
or  provided.  Examples  of  the  suggested 
permissible  arrangements  include 
bundled  goods  closely  related  to  the 
purchased  goods,  such  as  free  "surgical 
packs"  (including  such  items  as  sutures, 
Healon,  viscoelastics,  and  disposable 
gloves  provided  with  purchases  of 
intraocular  lenses  (lOLs),  or  credits 
toward  free  computers  or  other  items 
that  are  useful  in  a  physician's  practice. 

Response:  We  belieVe  that  such  an 
interpretation  goes  well  beyond  the 
legislative  intent  of  this  statutory 
exception,  and  vitiates  its  purpose.  We 


believe  that  Congress  did  not  intend  to 
include  within  this  provision  the 
practice  of  a  seller  giving  away,  or 
reducing  the  price  of.  one  good  in 
connection  with  the  purchase  of  a 
different  good.  Such  arrangements,  for 
the  most  part,  do  not  represent  price 
reductions  where  the  value  of  the  goods 
received  can  be  measured  and  fully 
reported  to  the  Medicare  and  Medicaid 
programs. 

Although  there  are  many  instances 
where  these  practices  are  cost  effective 
arrangements  that  benefit  the  health 
care  provider,  there  is  enormous 
potential  for  abuse.  One  of  the  most 
common  features  of  a  serious  kickback 
violation  exists  when  a  seller  offers  a 
valuable  good,  for  example  a  car  or  a 
trip,  to  a  person  in  return  for  that 
person's  participation  in  activity 
prohibited  under  the  statute,  for 
example,  referral  of  business  payable  by 
the  Medicare  and  Medicaid  programs. 
Thus,  these  commenters,  while  pointing 
to  some  potentially  beneficial 
arrangements,  are  asking  us  to  permit  a 
broad  class  of  arrangements  that  would 
include  acts  which  have  resulted  in 
criminal  convictions  and  at  least  one 
pending  criminal  prosecution.  See  e.g.. 
United  States  v.  Bay  State  Ambulance 
and  Hospital  Rental  Service,  Inc.,  supra. 

Even  where  the  particular  item  that  is 
being  given  away  may  result  in  a  more 
effective  means  of  delivering  the 
supplies  to  the  health  care  provider, 
these  types  of  "discounts"  cause 
problems  because  they  often  shift  costs 
among  reimbursement  systems  or  distort 
the  true  costs  of  all  the  items.  As  a 
result,  it  may  be  di^icult  for  the 
Medicare  and  Medicaid  programs  to 
determine  the  proper  reimbursement 
levels. 

For  example,  in  developing  accurate 
pricing  data  to  assist  HCFA  in  setting 
the  amount  of  reimbursement  for  lOLs. 
we  found  that  bundled  pricing 
arrangements  similar  to  those  suggested 
by  our  commenters  were  common,  and 
made  it  difficult  to  determine  the  true 
acquisition  cost  of  lOLs.  (See  Medicare 
certified  Ambulatory  Surgical  Centers. 
Cataract  Surgery  Costs  and  Related 
Issues,  at  9-12,  March  1988.  OAI-09-88- 
00490.)  In  addition.  HCFA  determined 
that  its  lOL  pricing  data  obtained  from 
the  ASCs  "revealed  significant 
inconsistencies  in  reporting  net  lOL 
costs. "  53  FR  31476.  The  necessity  of 
accurately  reporting  the  true  acquisition 
costs  of  lOLs  undistorted  by  bundling 
arrangements  is  underscored  by  HCFA's 
stated  policy  in  its  final  rule 
promulgating  a  $200  add-on  rate:  "to 
continue  to  collect  data  on  lOL 
acquisition  costs  and  purchasing 
arrangements  to  ensure  that  the  lOL  rate 


appropriately  reflects  lens  acquisition 
costs. "  55  FR  436. 

Finally,  this  practice  of  bundling  lOLs 
with  other  goods  is  of  sufficient 
seriousness  that  it  is  the  subject  of  at 
least  one  pending  criminal  prosecution. 

For  these  reasons,  we  decline  to 
broaden  the  scope  of  this  provision  to 
include  discounts  on  bundled  goods  and 
have  clarified  the  definition  of  the  term 
"discount"  to  specifically  exclude  such 
arrangements.  Of  course,  where 
discounts  are  offered  on  goods  that  are 
unbundled  and  the  discount  otherwise 
complies  with  the  rules  of  this  provision, 
safe  harbor  protection  is  granted. 

For  purchasing  practices  involving  the 
free  provision  of  another  type  of  item, 
we  will  examine  the  surrounding 
circumstances  to  determine  the 
desirability  of  prosecuting  that 
arrangement.  Examples  of  potential 
factors  which  we  may  consider  include: 
(1)  The  amount  of  the  benefit  that  was 
reported  and  passed  along  to  the 
programs.  (2)  whether  the  goofd  is 
separately  reimbursable,  and  (3)  the 
intent  behind  the  arrangement. 

A  related  issue  is  the  practice  of 
giving  away  free  computers.  In  some 
cases  the  computer  can  only  be  used  as 
part  of  a  particular  service  that  is  being 
provided,  for  example,  printing  out  the 
results  of  laboratory  tests.  In  this 
situation,  it  appears  that  the  computer 
has  no  independent  value  apart  from  the 
service  that  is  being  provided  and  that 
the  purpose  of  the  h'ee  computer  is  not 
to  induce  an  act  prohibited  by  the 
statute.  Rather,  the  computer  is  part  of  a 
package  of  services  provided  at  a  price 
that  can  be  accurately  reported  to  the 
programs.  In  contrast,  sometimes  the 
computer  that  is  given  away  is  a  regular 
personal  computer,  which  the  physician 
is  free  to  use  for  a  variety  of  purposes  in 
addition  to  receiving  test  results.  In  that 
situation  the  computer  has  a  defmite 
value  to  the  physician,  and.  depending 
on  the  circumstances,  may  well 
constitute  an  illegal  inducement. 

CommenL  A  large  number  of 
commenters  urged  the  OIG  to  broaden 
this  safe  harbor  provision  to  include 
other  reductions  in  price,  such  as 
"rebates"  and  "credits."  These 
commenters  argued  that  such  programs 
are  equivalent  to  price  reductions  and 
are  capable  of  being  properly  reported. 

Response:  We  generally  agree  with 
the  thrust  of  these  comments  and  have 
revised  the  definition  of  discount  in 
paragraph  (h)(3)  to  protect  rebate 
checks,  redeemable  coupons  and 
credits,  subject  to  the  following 
conditions.  First,  because  of  our 
continued  concern  about  the  potential 
for  improper  use  of  redeemable  coupons. 


we  are  limiting  the  ability  of 
of  such  discounts  to  negotia 
instruments  to  third  parties, 
this  provision  requires  these 
to  be  redeemed  only  by  the  i 
Second,  the  rebate  check,  re 
coupon,  or  credit  can  only  bi 
the  same  good  or  service  tha 
purchased  or  provided.  Thus 
redeemable  coupon  or  credit 
on  the  purchase  of  one  good 
used  toward  the  purchase  of 
good.  Third,  like  other  discoi 
under  this  provision,  these  f( 
discounts  must  be  fully  and  i 
reported.  Finally,  except  as  i 
such  discounts  must  be  givei 
the  good  or  service  was  pure 
provided. 

The  reporting  of  credits  pn 
unusual  situation  because  th 
value  of  the  credit  only  appli 
purchases  of  goods  or  servio 
comply  with  this  provision,  t 
must  report  the  credits  on  thi 
cost  report  or  claim  form  cov 
goods  or  services  for  which  t 
being  used. 

Comment-  A  large  number 
commenters  urged  the  OIG  t( 
this  safe  harbor  provision  to 
other  types  of  discount  mech^ 
where  the  value  of  the  discot 
calculated  until  after  some  p< 
time  has  passed.  Examples  ol 
discount  mechanism  include 
discounts  and  prompt  pay  dit 
These  commenters  believed  t 
discounting  mechanisms  enc( 
legitimate,  beneflcial  busines 
that  do  not  harm  the  program 
addition,  many  commenters  p 
that  such  discounting  practici 
long  been  encouraged  througl 
prudent  buyer  guidelines.  (Pn 
Reimbursement  Manual,  part 
2103.  HCFA  Pub.  No.  15-1) 

Response:  We  recognize  thi 
many  legitimate  discount  proj 
where  the  value  of  the  discou 
reported  after  the  good  is  pun 
the  service  is  provided.  Unfor 
due  to  the  nature  of  some 
reimbursement  systems,  it  is  ( 
not  possible  to  determine 
retrospectively  how  much  sue 
discounts  reduce  the  price  of  i 
or  services  previously  purchai 
provided.  For  example,  it  wou 
virtually  impossible  to  take  th 
numerous  claims  for  cataract 
submitted  by  a  physician  in  a 
and  determine  the  true  acquis 
of  an  lOL  provided  to  that  phj 
when  the  discount  is  only  cak 
year  end.  Thus,  paragraph  (h)( 
this  section,  which  governs  dii 
items  and  services  paid  on  the 
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appropriately  reflects  lens  acquisition 
costs."  55  FR  436. 

Finally,  this  practice  of  bundling  lOLs 
with  other  goods  is  of  sufficient 
seriousness  that  it  is  the  subject  of  at 
least  one  pending  criminal  prosecution. 

For  these  reasons,  we  decline  to 
broaden  the  scope  of  this  provision  to 
include  discounts  on  bundled  goods  and 
have  clarified  the  definition  of  the  term 
"discount"  to  specifically  exclude  such 
arrangements.  Of  course,  where 
discounts  are  offered  on  goods  that  are 
unbundled  and  the  discount  otherwise 
complies  with  the  rules  of  this  provision, 
safe  harbor  protection  is  granted. 

For  purchasing  practices  involving  the 
free  provision  of  another  type  of  item, 
we  will  examine  the  surrounding 
circumstances  to  determine  the 
desirability  of  prosecuting  that 
arrangement.  Examples  of  potential 
factors  which  we  may  consider  include: 
(1)  The  amount  of  the  benefit  that  was 
reported  and  passed  along  to  the 
programs,  (2)  whether  the  good  is 
separately  reimbursable,  and  (3)  the 
intent  behind  the  arrangement. 

A  related  issue  is  the  practice  of 
giving  away  free  computers.  In  some 
cases  the  computer  can  only  be  used  as 
part  of  a  particular  service  that  is  being 
provided,  for  example,  printing  out  the 
results  of  laboratory  tests.  In  this 
situation,  it  appears  that  the  computer 
has  no  independent  value  apart  from  the 
service  that  is  being  provided  and  that 
the  purpose  of  the  h'ee  computer  is  not 
to  induce  an  act  prohibited  by  the 
statute.  Rather,  the  computer  is  part  of  a 
package  of  services  provided  at  a  price 
that  can  be  accurately  reported  to  the 
programs.  In  contrast,  sometimes  the 
computer  that  is  given  away  is  a  regular 
personal  computer,  which  the  physician 
is  free  to  use  for  a  variety  of  purposes  in 
addition  to  receiving  test  results.  In  that 
situation  the  computer  has  a  definite 
value  to  the  physician,  and,  depending 
on  the  circumstances,  may  well 
constitute  an  illegal  inducement. 

CommenL  A  large  number  of 
commenters  urged  the  OIG  to  broaden 
this  safe  harbor  provision  to  include 
other  reductions  in  price,  such  as 
"rebates"  and  "credits."  These 
commenters  argued  that  such  programs 
are  equivalent  to  price  reductions  and 
are  capable  of  being  properly  reported. 

Response:  We  generally  agree  with 
the  thrust  of  these  comments  and  have 
revised  the  definition  of  discount  in 
paragraph  (h)(3)  to  protect  rebate 
checks,  redeemable  coupons  and 
credits,  subject  to  the  following 
conditions.  First,  because  of  our 
continued  concern  about  the  potential 
for  improper  use  of  redeemable  coupons. 


we  are  limiting  the  ability  of  recipients 
of  such  discounts  to  negotiate  these 
instruments  to  third  parties.  As  revised, 
this  provision  requires  these  instruments 
to  be  redeemed  only  by  the  seller. 
Second,  the  rebate  check,  redeemable 
coupon,  or  credit  can  only  be  applied  to 
the  same  good  or  service  that  was 
purchased  or  provided.  Thus,  a 
redeemable  coupon  or  credit  obtained 
on  the  purchase  of  one  good  cannot  be 
used  toward  the  purchase  of  a  different 
good.  Third,  like  other  discounts  covered 
under  this  provision,  these  forms  of 
discounts  must  be  fully  and  accurately 
reported.  Finally,  except  as  noted  below, 
such  discounts  must  be  given  at  the  time 
the  good  or  service  was  purchased  or 
provided. 

The  reporting  of  credits  presents  an 
unusual  situation  because  the  monetary 
value  of  the  credit  only  applies  to  future 
purchases  of  goods  or  services.  Thus,  to 
comply  with  this  provision,  the  buyer 
must  report  the  credits  on  the  applicable 
cost  report  or  claim  form  covering  the 
goods  or  services  for  which  the  credit  is 
being  used. 

Comment:  A  large  number  of 
commenters  urged  the  OIG  to  expand 
this  safe  harbor  provision  to  include 
other  types  of  discount  mechanisms 
where  the  value  of  the  discount  is  not 
calculated  until  after  some  period  of 
time  has  passed.  Examples  of  such  a 
discount  mechanism  include  end-of-year 
discounts  and  prompt  pay  discounts. 
These  commenters  believed  that  these 
discounting  mechanisms  encourage 
legitimate,  beneficial  business  practices 
that  do  not  harm  the  program.  In 
addition,  many  commenters  pointed  out 
that  such  discounting  practices  have 
long  been  encouraged  through  HCFA's 
prudent  buyer  guidelines.  (Provider 
Reimbursement  Manual,  part  I  section 
2103.  HCFA  Pub.  No.  15-1) 

Response:  We  recognize  that  there  are 
many  legitimate  discount  programs 
where  the  value  of  the  discount  is  only 
reported  after  the  good  is  purchased  or 
the  service  is  provided.  Unfortunately, 
due  to  the  nature  of  some 
reimbursement  systems,  it  is  sometimes 
not  possible  to  determine 
retrospectively  how  much  such 
discounts  reduce  the  price  of  the  goods 
or  services  previously  purchased  or 
provided.  For  example,  it  would  be 
virtually  impossible  to  take  the 
numerous  claims  for  cataract  surgery 
submitted  by  a  physician  in  a  given  year 
and  determine  the  true  acquisition  cost 
of  an  lOL  provided  to  that  physician 
when  the  discount  is  only  calculated  at 
year  end.  Thus,  paragraph  (h){l)(iii)  of 
this  section,  which  governs  discounts  on 
items  and  services  paid  on  the  basis  of 


charges  or  acquisition  costs,  does  not 
permit  end-of-year  discounts.  On  the 
other  hand,  where  the  Department  or  a 
State  agency  requires  a  health  care 
provider  to  maintain  cost  reports 
('ncluding  HMOs.  CMPs  and  health  care 
prepayment  plans  (HCPPs  pursuant  to 
agreements  under  sections  1876(h)  or 
1833  of  the  Act),  we  believe  that  end  of 
year  calculations  of  discounts  on 
purchases  of  the  same  good  or  service 
can  be  fully  and  accurately  reported,  as 
well  as  those  discounts  obtained  at  the 
time  of  the  purchase. 

Therefore,  we  are  revising  this 
provision  in  paragraph  (h)(l)(i)  of  this 
section  (which  applies  only  to  cost 
report  providers)  to  protect  such  end-of- 
year  discounts  when  all  of  the  following 
conditions  are  met.  One,  end-of-year 
discounts  can  only  be  calculated  based 
on  purchases  of  the  same  good  or 
service  in  a  single  fiscal  year.  Of  course, 
the  discount  may  be  obtained  at  the 
time  of  purchase  as  well.  Two,  the  entity 
must  claim  the  benefit  of  the  discount 
from  the  seller  in  the  fiscal  year  in 
which  the  discount  is  earned  or  the 
following  year.  In  many  cases,  a  seller 
will  be  able  to  calculate  the  amount  of 
the  discount  and  give  the  buyer  the 
benefit  of  the  discount  (for  example,  in  a 
credit  or  reduced  price  on  future 
purchases  of  that  same  good)  in  the 
same  fiscal  year  in  which  the  credit  was 
earned.  However,  in  many  other  cases, 
the  seller  may  take  several  weeks  after 
the  end  of  a  fiscal  year  to  give  the  buyer 
the  necessary  information.  Under  either 
circumstance,  this  prong  of  the  safe 
harbor  is  satisfied.  Three,  the  buyer 
must  fully  and  accurately  report  the 
discount  in  the  cost  report  for  the  fiscal 
year  in  which  the  benefit  of  the  discount 
is  received.  And  four,  if  the  Secretary  or 
a  State  Medicaid  agency  requests 
information,  the  buyer  must  provide  the 
appropriate  Invoices  from  the  seller. 
(See  discussion  below  of  seller's 
separate  reporting  requirements.) 

We  believe  that  this  revision  complies 
with  the  most  important  statutory 
requirement  of  the  discount  exception- 
full  reporting — and  accommodates  many 
of  these  end-of-year  discounting 
programs.  In  addition,  we  believe  that 
this  revision  is  consistent  with  HCFA's 
prudent  buyer  rules,  which  are  not 
applicable  to  charge-based  health  care 
providers. 

With  respect  to  prompt  pay  discounts, 
we  have  made  no  change  to  include 
such  discount  arrangements.  No  change 
is  necessary  because,  by  definition,  they 
are  designed  to  induce  prompt  payment, 
and  thus  do  not  appear  to  violate  the 
statute.  Of  course,  we  will  continue  to 
scrutinize  closely  "prompt  pay" 


discounts  to  make  sure  that  they  are  not 
payments  made  for  an  illegal  purpose 
cloaked  under  a  legitimate  label. 
Comment:  Three  commenters 
requested  the  OIG  to  provide  various 
kinds  of  special  treatment  for  HMOs 
and  PPOs.  For  example,  one  commenter 
urged  the  OIG  to  broaden  this  provision 
as  it  applies  to  HMOs  to  permit  cash 
grants  and  training  assistance.  Another 
commenter  urged  the  OIG  to  change  the 
definition  of  discount  to  permit 
discounts  offered  to  HMOs  and  PPOs  by 
contract  health  care  providers. 

Response:  We  recognize  that  HMOs 
and  CMPs  paid  in  accordance  with  a 
risk  contract  with  HCFA  or  a  State 
health  care  program  deserve  special 
attention,  and  paragraph  (h)(l)(ii) 
follows  the  proposed  rule  recognizing 
their  special  status.  These  HMOs  and 
CMPs  need  not  report  discounts  they 
receive  except  as  may  otherwise  be 
required  under  their  risk  contract. 

In  addition,  we  have  expanded  this 
provision  in  significant  ways  that  should 
be  of  assistance  to  all  health  care 
providers,  including  HMOs.  However, 
we  do  not  believe  that  it  would  be 
appropriate  to  provide  special  safe 
harbor  protection  for  purchasing 
■arrangements  that  go  beyond  the 
intended  purpose  of  this  statutory 
exception.  As  with  all  arrangements  that 
drift  from  a  safe  harbor  out  to  sea,  we 
will  examine  them  on  a  case-by-case 
basis  to  determine  whether  the  statute 
has  been  violated  in  such  a  way  as  to 
warrant  prosecution. 

With  respect  to  discounts  offered  to 
HMOs,  CMPs  and  PPOs  by  contract 
health  care  providers,  as  discussed  in 
section  III.B.3.  above,  we  are  expecting 
to  promulgate  a  new  interim  final  safe 
harbor  provision  to  protect 
arrangements  between  these  parties  for 
the  furnishing  of  covered  items  and 
services  to  beneficiaries  where  certain 
standards  are  met. 

Comment:  Many  commenters  objected 
on  a  variety  of  grounds  to  the 
requirement  that  charge-based  health 
care  providers  reduce  their  charges  by 
the  full  amount  of  the  discount.  These 
commenters  pointed  out  that  historically 
the  Medicare  program  has  not  sought  to 
regulate  the  discrete  components  that 
make  up  a  particular  charge.  In  addition, 
many  suggested  that  the  OIG  will 
destroy  the  incentive  of  obtaining 
discounts  if  it  requires  health  care 
providers  to  pass  along  the  full  amount 
of  the  discount  to  the  programs.  Another 
rationale  for  suggesting  a  change  in  this 
safe  harbor  provision  is  that  the  OIG 
should  treat  cost  and  charge-based 
health  care  providers  in  the  same 
manner,  and  because  this  safe  harbor 
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provision  does  not  require  a  reduction  in 
reported  costs  for  cost-based  health  care 
providers,  no  parallel  requirement 
should  be  placed  on  charge-based  health 
care  providers. 

Response:  We  agree  with  the  thrust  of 
these  comments,  and  are  revising 
paragraph  (h)(l)(iii)  of  this  safe  harbor 
provision  to  delete  the  requirement  that 
charge-based  health  care  providers 
reduce  their  charges  by  the  full  amount 
of  the  discount  Such  a  provision  would 
be  largely  unenforceable.  As  many 
commenters  pointed  out,  the  Department 
has  never  monitored  the  various  input 
costs  that  make  up  a  health  care 
provider's  charge.  Therefore,  we  are  not 
in  a  position  to  know  a  health  care 
provider's  base  from  which  he  or  she 
was  reducing  the  charge.  Thus,  for 
example,  if  a  physician  receives  a 
discount  as  defmed  in  this  provision 
valued  at  $4  per  service,  the  physician 
could  argue  that  he  or  she  is  not 
required  to  reduce  the  charge  by  that 
amount  because  other  costs  included  in 
that  charge  had  increased  to  offset  the 
$4  discount  We  are  generally  not  in  a 
position  to  prove  otherwise. 

Although  we  continue  to  believe  that 
individuals  and  entities  have  an 
obligation  to  pass  along  to  the  Medicare 
and  Medicaid  programs  the  value  of 
discounts  they  receive,  we  believe  that 
the  actual  savings  that  would  result 
from  requiring  such  charge  reductions 
would  be  offset  by  the  cost  of 
enforcement  in  many  areas  of 
reimbursement,  for  example,  physician 
or  laboratory  services  and  purchases  of 
lOLs,  Congress  has  steadily  moved 
away  from  charge-based  reimbursement 
or  has  imposed  limitations  on  charges. 
We  believe  that  those  statutory  reforms 
are  better  suited  to  address  the  problem 
of  excessive  charging  practices. 
Nonetheless,  even  though  we  are 
deleting  this  requirement  for  the 
purposes  of  this  safe  harbor  provision, 
we  strongly  encourage  charge-based 
health  care  providers  to  pass  along 
discounts  to  the  programs. 

With  respect  to  the  different  treatment 
of  health  care  providers  based  on  the 
type  of  reimbursement  system,  we 
believe  that  reasonable  safe  harbor 
rules  for  discounts  must  be  closely 
tailored  to  the  various  reimbursement 
principles  and  cost  reporting 
mechanisms,  fust  as  we  believe  it  is 
appropriate  to  treat  HMOs  reimbursed 
on  a  capitated  basis  differently  from 
other  health  care  providers,  we  now 
believe  that  it  is  appropriate  to  treat 
charge-based  health  care  providers 
differently  from  cost-based  health  care 
providers  for  the  purposes  of  requiring 
the  discount  to  be  passed  along  to  the 


program.  Such  an  approach  is  far 
preferable  than  a  blind  adherence  to 
uniform  treatment  of  health  care 
providers.  We  believe  that  such  a 
position  is  a  reasonable  reading  of  the 
statutory  requirement  that  "the 
reduction  in  price  (be]  •  •  • 
appropriately  reflected  in  the  costs 
claimed  or  charges  made  by  the 
provider  or  entity  *  *  *."  (Section 
1128B{b)(3)(A)  of  the  Act) 

We  emphasize,  however,  that 
paragraph  (h)(l)(iii)  still  requires  charge- 
based  health  care  providers  to  comply 
with  the  respective  rules  regarding  full 
and  accurate  reporting  of  discounts  as 
defined  in  this  provision.  This  reporting 
requirement  is  limited  to  items  or 
services  that  are  separately  claimed  as  a 
line  item  for  payment  with  the 
Department  or  a  State  agency.  As 
discussed  below,  under  paragraph 
(h)(l)(iii)  of  this  section,  we  will  not 
require  health  care  providers  to  report 
discounts  they  receive  on  goods 
purchased  for  which  a  line  item  charge 
is  not  separately  made,  but  rather  is 
included  within  their  professional 
charge. 

In  addition,  we  note  that  some 
commenters  were  confused  about  the 
requirements  we  are  placing  on  health 
care  providers  reimbursed  on  the  basis 
of  costs.  The  regulation  need  not  specify 
that  a  health  care  provider  must 
separately  reduce  its  cost  by  the  amount 
of  the  discount  because  the  cost 
reporting  requirements  accomplish  the 
statutory  purpose  of  having  the  amount 
of  the  discount  "appropriately  reflected 
in  the  costs  claimed."  Whether  a 
provider  submits  cost  reports  (and 
complies  with  paragraph  (h)(l)(i)  of  this 
section)  or  submits  a  seller's  invoice  to 
demonstrate  its  acquisition  costs  (and 
complies  with  paragraph  (h)(l)(iii)  of 
this  section),  the  amount  of  the  discount 
is  passed  along  to  the  Medicare  and 
Medicaid  programs.  As  a  result  this 
revised  discount  provision  treats  items 
and  services  reimbursed  on  the  basis  of 
charges  differenUy  from  those 
reimbursed  on  the  basis  of  costs, 
because  costs  will  be  reduced  by  the 
amounts  of  discounts  whereas  charges 
will  not  be  affected. 

Finally,  although  we  have  attempted 
to  tailor  this  discount  provision  to  make 
sense  within  the  context  of  the  varying 
reimbursement  rules,  as  we  have 
explained  in  section  III.A.  above, 
compliance  with  this  safe  harbor 
provision  in  no  way  affects  Medicare  or 
Medicaid  reimbursement  rules. 

Comment  Five  commenters  discussed 
the  requirement  in  the  proposed  rule 
that  the  discount  appear  on  the  seller's 
invoice  or  statement  and  the  consequent 


liability  of  the  seller  for  failing  to  make 
such  disclosure.  They  questioned  the 
apparent  inconsistency  with  the 
preamble  to  the  proposed  rule  that  no 
requirements  need  be  placed  on  sellers 
in  order  for  their  discounts  to  qualify 
under  this  exemption. 

Response:  We  agree  with  the 
comments  that  we  should  clarify  the 
requirement  for  a  seller  to  report  the 
value  of  the  discount  on  the  Invoice  or 
statement  provided  to  a  purchaser,  and 
we  are  modifying  this  provision  in 
paragraph  (h)(2)  accordingly.  As 
discussed  above,  such  standards  are 
necessary  to  assist  the  Department  and 
State  agencies  in  verifying  that  the 
buyer  has  fully  and  accurately  reported 
the  value  of  the  discount. 

Hiis  paragraph  describes  the 
requirements  we  are  placing  on  sellers. 
With  respect  to  those  who  sell  goods  or 
services  to  risk  contract  HMOs  and 
CMPs  at  a  discount  paragraph  (h)(2)(i) 
makes  clear  that  the  seller  is  under  no 
obligation  to  report  the  discount  to  the 
HMO  or  CMP  for  purposes  of  this  safe 
harbor.  Paragraph  (h)(2)(ii)  sets  out  the 
seller's  requirements  with  respect  to  its 
sales  to  all  other  health  care  providers. 
It  must  either  fully  and  accurately  report 
the  discount  on  the  invoice  or  statement 
In  addition,  it  must  inform  the  buyer  of 
its  obligations  under  paragraph  (h)(1). 
With  respect  to  permissible  end-of-year 
discounts,  this  paragraph,  as  revised, 
requires  the  seller's  invoice  or  statement 
to  show  clearly  the  existence  of  a 
discount  program,  and  the  seller  must 
inform  the  buyer  of  its  obligations  under 
paragraph  (h)(1).  The  seller  is  also 
required  to  provide  the  buyer  with  a 
separate  document  such  as  a 
reconciliation  statement  showing  the 
calculation  of  the  discount  and 
identifying  the  specific  goods  or  services 
purchased  to  which  the  discount  is 
attributed. 

It  was  our  original  intent  not  to  hold 
sellers  Uable  for  the  reporting  omissions 
of  health  care  providers,  and  we  believe 
such  a  policy  remains  appropriate. 
However,  we  agree  with  the 
commenters  that  some  rules  should 
apply  to  sellers.  We  believe  that  the 
limited  conditions  we  are  placing  on 
sellers  seeking  safe  harbor  protection 
will  not  place  an  undue  burden  on  them, 
but  are  sufficient  to  prevent  them  from 
avoiding  liability  when  they  engage  in 
unlawful  schemes  disguised  as 
discounts. 

Comment  Many  commenters 
questioned  what  information  must  be 
reported  to  the  program  and  the 
methods  to  be  used  in  reporting  such 
information.  Among  the  questions  that 
were  asked  is  whether  the  list  price. 
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Medicare  and  Medicaid.  We 

necessarily  require  all  the  in 

the  calculation  of  the  discoui 

noted  specifically  on  the  inv( 

statement,  claim  or  request  f 

rather,  a  notation  may  be  ma 
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Such  reporting  is  acceptable 

purpose  of  satisfying  this  pro 

We  agree  that  no  purpose 

accomplished  if  we  were  to  r 

practitioners  to  report  the  dis 

receive  on  office  supplies  wh 

no  requirement  to  separately 

item  on  which  the  discount  it 

Thus,  we  are  clarifying  the  re 
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discounts  need  not  be  report* 
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Finally,  it  is  noted  that  whe 
discount  in  question  does  not 
a  discount  under  this  provisio 
harbor  protection  applies.  Foi 
as  we  stated  above,  we  are  n( 
expanding  this  safe  harbor  pr 
protect  the  offering  of  a  free  g 
different  from  the  one  that  is  I 
purchased.  Thus,  consistent  v\ 
position,  we  are  not  willing  to 
the  offering  of  free  computers 
when  named  as  "office  suppli 
induce  the  purchase  of  other  i 
are  reimbursable  separately. 
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liability  of  the  seller  for  failing  to  make 
such  disclosure.  They  questioned  the 
apparent  inconsistency  with  the 
preamble  to  the  proposed  rule  that  no 
requirements  need  be  placed  on  sellers 
in  order  for  their  discounts  to  qualify 
under  this  exemption. 

Response:  We  agree  with  the 
comments  that  we  should  clarify  the 
requirement  for  a  seller  to  report  the 
value  of  the  discount  on  the  Invoice  or 
statement  provided  to  a  purchaser,  and 
we  are  modifying  this  provision  in 
paragraph  (h)(2)  accordingly.  As 
discussed  above,  such  standards  are 
necessary  to  assist  the  Department  and 
State  agencies  in  verifying  that  the 
buyer  has  fully  and  accurately  reported 
the  value  of  the  discount. 

Hiis  paragraph  describes  the 
requirements  we  are  placing  on  sellers. 
With  respect  to  those  who  sell  goods  or 
services  to  risk  contract  HMOs  and 
CMPs  at  a  discount  paragraph  (h)(2)(i) 
makes  clear  that  the  seller  is  under  no 
obligation  to  report  the  discount  to  the 
HMO  or  CMP  for  purposes  of  this  safe 
harbor.  Paragraph  (h)(2)(ii)  sets  out  the 
seller's  requirements  with  respect  to  its 
sales  to  all  other  health  care  providers. 
It  must  either  fully  and  accurately  report 
the  discount  on  the  invoice  or  statement. 
In  addition,  it  must  inform  the  buyer  of 
its  obligations  under  paragraph  (h)(1). 
With  respect  to  permissible  end-of-year 
discounts,  this  paragraph,  as  revised, 
requires  the  seller's  invoice  or  statement 
to  show  clearly  the  existence  of  a 
discount  program,  and  the  seller  must 
inform  the  buyer  of  its  obligations  under 
paragraph  (h)(1).  The  seller  is  also 
required  to  provide  the  buyer  with  a 
separate  document  such  as  a 
reconciliation  statement  showing  the 
calculation  of  the  discount  and 
identifying  the  specific  goods  or  services 
purchased  to  which  the  discount  is 
attributed. 

It  was  our  original  intent  not  to  hold 
sellers  liable  for  the  reporting  omissions 
of  health  care  providers,  and  we  believe 
such  a  policy  remains  appropriate. 
However,  we  agree  with  the 
commenters  that  some  rules  should 
apply  to  sellers.  We  beheve  that  the 
limited  conditions  we  are  placing  on 
sellers  seeking  safe  harbor  protection 
will  not  place  an  undue  burden  on  them, 
but  are  sufficient  to  prevent  them  from 
avoiding  lid>ility  when  they  engage  in 
unlawful  schemes  disguised  as 
discounts. 

Comment:  Many  commenters 
questioned  what  Information  must  be 
reported  to  the  program  and  the 
methods  to  be  used  in  reporting  such 
information.  Among  the  questions  that 
were  asked  is  whether  the  list  price. 


discount,  and  final  actual  price  all  need 
to  be  reported  on  the  Invoice,  claim,  or 
statement  In  addition,  many 
commenters  suggested  that  it  was 
unrealistic  to  require  practitioners  to 
report  all  discounts  on  goods  they 
purchase,  such  as  office  supplies  and 
surgical  gloves,  for  which  they  do  not 
charge  separately,  but  rather  include 
within  their  professional  service  charge. 

Response:  The  fundamental  test  for 
complying  with  the  reporting 
requirement  is  whether  the  actual 
purchase  price  net  of  any  discount  is 
fully  and  accurately  reported  by  the 
seller  on  the  Invoice  or  statement  (or, 
where  applicable  for  end-of-year 
discounts,  on  a  reconciliation  statement) 
and  by  the  purchaser  on  the  claim  or 
request  for  payment  submitted  to 
Medicare  and  Medicaid.  We  do  not 
necessarily  require  all  the  information  In 
the  calculation  of  the  discount  to  be 
noted  specifically  on  the  invoice, 
statement,  claim  or  request  for  payment; 
rather,  a  notation  may  be  made  that  the 
actual  purchase  price  is  "net  discount." 
Such  reporting  is  acceptable  for  the 
purpose  of  satisfying  this  provision. 

We  agree  that  no  purpose  would  be 
accomplished  if  we  were  to  require 
practitioners  to  report  the  discounts  they 
receive  on  office  supplies  where  there  is 
no  requirement  to  separately  report  the 
item  on  which  the  discount  is  received. 
Thus,  we  are  clarifying  the  requirements 
for  reporting  discounts  under  paragraph 
{h)(l)(iii)  of  this  section  to  make  clear 
that  where  a  practitioner  obtains  a 
discount,  defined  in  this  provision,  for  a 
good  that  is  included  as  part  of  his  or 
her  professional  service  charge,  such 
discounts  need  not  be  reported.  Where  a 
practitioner,  however,  purchases  an  item 
or  service  at  a  discount  and  such  item  or 
service  is  separately  claimed  as  a  line 
item  on  the  applicable  claim  form,  the 
discounted  price  must  be  fully  and 
accurately  reported.  For  example,  where 
a  surgeon  performs  cataract  surgery  in 
his  or  her  office  and  implants  an 
intraocular  lens  (lOL),  the  surgeon  must 
report  any  discount  received  on  the 
price  of  the  lOL 

Finally,  it  is  noted  that  where  the 
discount  in  question  does  not  qualify  as 
a  discount  under  this  provision,  no  safe 
harbor  protection  applies.  For  example, 
as  we  stated  above,  we  are  not 
expanding  this  safe  harbor  provision  to 
protect  the  offering  of  a  free  good 
different  from  the  one  that  is  being 
purchased.  Thus,  consistent  with  that 
position,  we  are  not  willing  to  protect 
the  offering  of  free  computers  even 
when  named  as  "office  supplies"  to 
induce  the  purchase  of  other  items  that 
are  reimbursable  separately. 


7.  Employees— 5  1001.952(1) 

Comment:  Many  commenters  urged 
the  OIG  to  extend  this  exception  to 
apply  to  independent  contractors  paid 
on  a  commission  basis.  Two 
commenters  asserted  that  the  legislative 
history  of  the  statute  makes  clear  that 
Congress  intended  to  include 
independent  contractors  in  the 
employee  exception.  In  support  of  this 
contention,  they  quoted  remarks  made 
by  Representative  Rostenkowski  when 
the  House  was  considering  the 
Medicare-Medicaid  Anti-Fraud  and 
Abuse  Amendments  of  1977.  (123  Cong. 
Rec.  30,280  (1977)) 

Response:  We  continue  to  reject  this 
approach  because  of  the  existence  of 
widespread  abusive  practices  by 
salespersons  who  are  independent 
contractors  and.  therefore,  who  are  not 
under  appropriate  supervision  and 
control.  Although  two  commenters 
asserted  that  they  could  achieve 
appropriate  supervision  and  control  of 
independent  contractors  by  Including 
restrictive  terms  in  the  contract  we 
cannot  expand  this  provision  to  cover 
such  relationships  unless  we  can  predict 
with  reasonable  certainty  that  they  will 
not  be  abusive.  We  are  confident  that 
the  employer-employee  relationship  is 
unlikely  to  be  abusive,  in  part  because 
the  employer  is  generally  fully  liable  for 
the  actions  of  its  employees  and  is 
therefore  more  motivated  to  supervise 
and  control  them. 

Furthermore,  we  believe  that 
Representative  Rostenkowski's  remarks 
do  not  reflect  congressional  intent  in 
this  case.  His  comments  related  to  the 
House  version  of  the  employee 
exception  that  was  rejected  by  the 
Conference  Committee.  Instead, 
Congress  passed  the  Senate  version, 
which  expressly  limited  the  exception  to 
bona  fide  employment  relationships 
(See  H.Conf  Jlep.  No.  673. 95th  Cong..  Ist 
Sess.  41  (1977)).  Consequently,  we  find 
no  support  for  the  position  that  Congress 
intended  to  cover  independent 
contractors  under  this  exception. 

Comment:  Two  commenters 
questioned  the  wisdom  of  the  employee 
exception,  stating  that  health  care 
providers  should  not  be  able  to  refer 
patients  to  other  health  care  providers 
within  their  own  offices  because  abuse 
could  be  worse  than  when  individuals  or 
entities  make  referrals  to  outside 
sources. 

Response:  The  exception  for  bona  fide 
employment  relationships  is  clear  on  the 
face  of  the  statute,  and  we  are  not  fiee 
to  ignore  that  statutory  mandate. 

Comment:  One  commenter  asserted 
that  we  do  not  have  the  statutory 
authority  to  limit  the  definition  of 


"employee"  to  the  meaning  It  has  under 
26  U.S.C.  3121(d)(2). 

Response:  As  we  have  discussed. 
Congress  expressly  limited  the  scope  of 
the  employee  exception  to  "bona  fide 
employment  relationship[s)"  between  an 
employer  and  an  employee.  The 
Secretary  clearly  has  the  power,  and 
indeed  the  duty,  to  establish  the  criteria 
for  a  bona  fide  employment  relationship. 
The  Internal  Revenue  Services  (IRS) 
definition  of  employee  is  a  longstanding 
one  that  has  been  developed  by  both 
agency  and  court  rulings.  Furthermore, 
this  definition  is  sufficiently  narrow  that 
It  excludes  certain  types  of  relationships 
that  we  believe  tend  to  be  associated 
with  violations  of  the  statute.  We  are 
clarifying  this  safe  harbor  provision  to 
make  clear  that  the  meaning  of  the  term 
"employee"  is  defined  not  only  by  28 
U.S.C.  3121(d)(2)  itself,  but  also  by  the 
IRS's  Interpretation  of  that  provision  as 
codified  in  its  regulations  and  other 
interpretive  sources. 

Comment:  One  commenter  inquired 
whether  a  part-time  employee  paid  on  a 
commission-only  basis  falls  within  the 
employee  exception. 

Response:  As  long  as  a  bona  fide 
employer-employee  relationship  exists 
between  the  part-time  employee  and  the 
employer,  such  a  relationship  falls 
within  the  scope  of  this  provision. 

Comment  Some  commenters  asset  ted 
that  many  legitimate  employment 
relationships  that  are  common  in  the 
health  care  industry  are  not  protected 
from  prosecution  under  this  exception. 
One  commenter  suggested  that  the 
employee  exception  include 
independent  contractors  where 
beneficiaries  are  being  induced  to 
participate  in  cost-containment 
programs  because  such  programs  are 
beneficial  to  Medicare  and  State  health 
care  programs,  and  therefore  should  be 
protected. 

Response:  We  recognize  that  this 
provision  does  not  cover  some  types  of 
personal  service  arrangements,  but  our 
position  is  necessary  to  protect  the 
program  itom  abuse  to  a  reasonable 
degree.  However,  many  of  these  other 
arrangements  could  be  protected  under 
the  personal  services  and  management 
contracts  safe  harbor  provision. 

Comment  One  commenter  stated  that 
hospitals  are  often  compelled  by  State 
"corporate  practice  of  medicine" 
requirements  to  employ  physicians  and 
oth<:r  health  care  personnel  as 
independent  contractors,  and  that  these 
employment  relationships  should  be 
afforded  safe  harbor  protection. 

Response:  We  understand  that  there 
may  be  circumstances  where,  because 
of  State  laws,  health  care  providers  may 
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not  be  able  to  enter  into  arrangements 
with  health  care  personnel  that  comply 
with  the  IRS  defiiution  of  employee.  In 
such  cases,  however,  health  care 
providers  may  obtain  protection  for 
payments  from  these  arrangements  by 
drafting  their  personal  contracts  to 
satisfy  the  safe  harbor  provision  for 
personal  services  and  management 
contracts. 

a  Croup  Purchasing  Organizations — 
S  1001.952(j) 

Comment:  One  commenter  urged  the 
OIC  to  further  define  what  constitutes  a 
group  purchasing  organization  (GPO)  for 
purposes  of  this  provision.  This 
commenter  specifically  questioned 
whether  a  nursing  home  chain  that 
requested  percentage  payments  from 
laboratories  as  "GPO  fees"  in  return  for 
the  referral  of  laboratory  services  from 
member  nursing  homes  fit  this 
definition. 

Response:  As  stated  in  the  preamble 
to  the  proposed  rule,  this  exception 
applies  to  payments  made  by  a  vendor 
of  goods  or  services  to  a  person 
authorized  to  act  on  behalf  of  a  group  of 
individuals  or  entities  who  are 
furnishing  Medicare  or  Medicaid 
services.  Our  definition  of  the  term 
"GPO"  makes  clear  that  a  nursing  home 
chain  requesting  fees  for  referrals  would 
not  qualify  for  this  safe  harbor  because 
a  chain  of  nursing  homes  that  are  wholly 
owned  subsidiaries  of  a  single  corporate 
entity  for  all  practical  purposes 
constitutes  a  single  entity  and  not  a 
"group"  of  entities.  As  we  discuss  in 
section  III  J),  below,  because  of  the 
special  relationship  wholly-owned 
subsidiaries  have  %vith  their  parent 
corporation,  we  are  considering 
separate  protection  for  payments 
between  these  entities.  However, 
following  this  reasoning,  we  do  not 
believe  it  appropriate  for  a  nursing  home 
chain  to  qualify  as  a  GPO  and  request 
"GPO  fees"  for  referrals.  If  a  nursing 
home  directly  requested  such  a  fee  it 
would  appear  to  represent  an  illegal 
inducement.  We  see  no  reason  how  such 
a  solicitation  sanitizes  the  illegality 
when  it  is  made  indirectly  by  a  wholly- 
owned  subsidiary  of  the  nursing  home, 
instead  of  direcdy  by  the  nursing  home 
itself. 

In  addition,  we  believe  that  Congress 
did  not  intend  this  exception  to  apply 
where  it  is  the  vendor  and  not  the  health 
care  provider  who  is  furnishing  services 
and  directly  billing  the  Medicare  or 
Medicaid  program.  For  example,  in 
addition  to  services  furnished  by  the 
nursing  home,  other  health  care 
providers  furnish  many  part  B  services 
to  nursing  home  patients,  such  as 
laboratory'  services  and  durable  medical 


equipment  (DME).  We  believe  that  a 
GPO.  acting  on  behalf  of  a  group  of 
nursing  homes,  is  not  serving  as  a  GPO 
when  if  receives  a  "GPO  fee"  from  a 
laboratory  or  DME  supplier  that  is 
supplying  goods  or  services  to  nursing 
home  patients  and  billing  Medicare  or 
Medicaid  directly. 

Comment  Several  commenters 
objected  to  the  requirement  that  a 
purchasing  agent,  i.e.,  a  GPO,  have  a 
written  agreement  with  each  individual 
or  entity  in  the  group  that  specifies  the 
amount  the  agent  will  be  paid  by  each 
vendor.  This  requirement,  they  asserted, 
would  be  burdensome  and  expensive. 

Response:  We  agree  with  the  general 
thrust  of  these  comments  and  have 
modified  paragraph  [j](l](ii).  The 
Statutory  exception  requires  that  written 
contracts  specify  the  amount  the  GPO 
will  be  paid  by  the  vendor.  We  believe 
that  this  statutory  mandate  is  satisfied  if 
the  GPO  discloses  to  a  health  care 
provider  the  fees  it  will  receive  from 
only  those  vendors  that  provide  goods 
or  services  to  that  provider.  This 
obviates  the  need  for  the  GPO  to  divulge 
fees  from  vendors  that  do  not  provide 
goods  or  services  to  that  particular 
individual  or  entity. 

Comment  To  promote  administrative 
convenience,  efficiency,  and  cost- 
containment  purposes,  several 
commenters  requested  that  the  GPO 
should  be  permitted  to  specify  the  range 
of  fees  to  be  paid  by  the  potential 
vendors  instead  of  the  actual  amount. 
One  commenter  asserted  that  because  of 
the  varying  contracts  between  GPOs 
and  their  vendors,  it  was  impossible  to 
determine  and  disclose  in  advance  the 
amount  the  GPO  would  receive  from  its 
vendors. 

Response:  We  agree  that  it  is  not 
necessary,  in  all  circumstances,  to 
specify  the  exact  fees  the  GPO  will 
receive  from  its  vendors  as  a  result  of  a 
particular  member's  purchases.  The 
legislative  history  to  this  exception, 
however,  shows  Congress's  concern  for 
excessive  GPO  fees,  particularly  those 
exceeding  3  percent.  (See.  H.Conf.  Rep. 
1012,  99th  Cong..  2d  Sess.  310-11  (1986)) 
For  this  reason,  we  are  revising  this 
provision  (see  paragraph  0)(l)(i))  so  that 
a  GPO  needs  to  specify  the 
administrative  fee  it  is  paid  from 
vendors  only  if  any  fee  will  be  above  3 
percent. 

In  the  event  that  the  fee  cannot  be 
ascertained  at  the  time  of  the  contract  or 
the  fee  is  not  fixed  at  3  percent  or  less, 
the  contract  must  state  the  maximum 
amount  that  could  be  paid  to  the  GPO 
by  the  vendor.  This  mechanism  will 
permit  some  flexibility  in  payments 
made  to  the  GPO.  yet  retain  the  focus  on 


excessive  fees  about  which  Congress 
was  concerned. 

Comment  Several  commenters 
questioned  the  interrelationship  of  this 
provision  to  the  discount  safe  harbor. 

Response:  Several  commenters 
appeared  confused  about  the 
relationship  between  these  two 
provisions.  This  is  an  example  of  an 
arrangement  where  two  safe  harbor 
provisions  could  apply,  i.&.  one 
applicable  to  discounts,  and  one 
applicable  to  GPOs.  However,  the  GPO 
provision  applies  only  to  payments 
made  by  a  vendor  of  goods  or  services 
to  a  person  authorized  to  act  as  a  GPO. 
Payments,  such  as  dlscoimts,  made  by 
vendors  of  goods  or  services  to  health 
care  providers  must  qualify  under  the 
discount  exception. 

D.  Comments  on  Proposals  for  New  Safe 
Harbor  Provisions 

In  sections  III.E3.  and  III.Cl.  we 

discussed  proposals  and  our  responses 
regarding  new  safe  harbor  provisions  for 
negotiated  price  reductions  and 
investment  interests.  In  this  section  we 
discuss  die  remaining  proposals  and  our 
responses  regarding  potential  new  safe 
harbors. 

Note:  Any  discussion  below  indicating  that 
we  are  considering  a  new  safe  harbor 
provision  should  in  no  way  be  construed  as 
legalizing  the  business  arrangement  at  this 
time. 

Comment  A  large  number  of 
commenters  urged  the  OIG  to  adopt  a 
safe  harbor  provision  to  protect  certain 
physician  recruitment  activities.  They 
commented  that  subsidy  payments  to 
physicians  for  recruitment  purposes 
provide  important  benefits  to  many 
communities  that  have  difficulty  in 
obtaining  and  retaining  physicians. 
Some  urged  that  we  also  protect 
hospital  recruitment  activities  even 
though  a  physician  does  not  need  to 
move  his  or  her  residence  to  join  the 
medical  staff  of  the  new  hospital  Others 
urged  a  variety  of  other  provisions,  for 
example,  that  we  not  require  the 
physician  to  disclose  to  his  or  her 
patients  the  relationship  between  the 
physician  and  the  hospital,  and  that  we 
not  specify  how  long  the  payments  may 
continue. 

Response:  We  agree  Mrith  the  need  to 
protect  some  recruitment  activities  for 
physicians  and  other  practitioners,  and 
we  are  considering  a  new  safe  harbor 
provision  for  practitioner  recruitment 
that  we  anticipate  publishing  as  a 
separate  regulation. 

Comment  Three  commenters 
requested  the  OIG  to  adopt  a  safe 
harbor  provision  that  will  protect  all 
payments  that  subsidize  malpractice 


premiums.  These  commenten 
that  such  pajrments  have  an 
overwhelmfaig  public  benefit 
limited  potential  for  abuse.  0 
commenters  argued  that  obst 
gynecologists  are  facing  signi 
difficulty  in  paying  for  malpn 
insurance,  and  suggested  thai 
communities  are  facing  a  cut- 
obstetrical  services  as  a  resul 
Response:  We  understand  I 
assist  certain  physicians  in  m 
malpractice  insurance  more  e 
and  we  ore  considering  a  nevt 
harbor  provision  which  we  ar 
publishing  as  a  separate  regul 
would  protect  certain  arrange 
subsidize  the  costs  of  a  practi 
malpractice  insurance  premiu 
there  is  no  likelihood  of  abust 
Comment  Several  commen 
the  OIG  to  provide  a  new  safe 
provision  to  protect  different  i 
cross-referral  arrangements  « 
money  is  exchanged  between 
parties,  for  example,  tradition 
patterns  between  a  primary  a 
practitioner  and  specialist,  be 
hospital  and  nursing  home,  an 
practitioners  within  a  group  pi 
Response:  We  agree  that  a  1 
majority  of  these  relationships 
patients  by  assuring  either  pre 
continuity  of  care  or  convenie 
to  a  specialist  in  whom  the  pri 
physician  baa  confidence.  "Hiu 
considering  a  new  safe  harbor 
that  we  anticipate  publishing  i 
separate  regulation,  that  wouli 
many  such  arrangements  whei 
no  likelihood  of  abuse. 

Comment  Two  commenters 
that  the  regulation  protect  pay 
related  to  cooperative  hospital 
organizations  qualified  under  i 
501(e)  of  the  Internal  Revenue 
1986.  Under  this  statute  and 
implementing  Internal  Revenu( 
regulation,  these  organizations 
formed  by  one  or  more  hospita 
as  "patron-hospitals")  to  provi 
specifically  enumerated  servic 
as  purchasing,  billing,  and  clin 
services  solely  for  the  benefit  ( 
patron-hospitals.  In  addition,  tl 
entities  are  required  to  distribi 
net  earnings  to  patrons  on  the  1 
services  performed."  (26  U.S.C, 
501(e)(2))  The  commenters  beli 
although  such  a  distribution  rei 
runs  afoul  of  the  anti-kickback 
the  services  they  perform  are  b 
to  rural  communities  in  particu 
there  has  been  no  indication  of 
these  organizations. 

Response:  We  agree  and  are 
considering  a  new  safe  harbor 
that  we  anticipate  publishing  a 
separate  regulation,  that  would 
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excessive  fees  about  which  Congress 
was  concerned. 

Comment:  Several  commenters 
questioned  the  interrelationship  of  this 
provision  to  the  discount  safe  harbor. 

Response:  Several  commenters 
appeared  confused  about  the 
relationship  between  these  two 
provisions.  This  is  an  example  of  an 
arrangement  where  two  safe  harbor 
provisions  could  apply,  i.e..  one 
applicable  to  discounts,  and  one 
applicable  to  GPOs.  However,  the  GPO 
provision  apphes  only  to  payments 
made  by  a  vendor  of  goods  or  services 
to  a  person  authorized  to  act  as  a  GPO, 
Payments,  such  as  discounts,  made  by 
vendors  of  goods  or  services  to  health 
care  providers  must  qualify  under  the 
discount  exception. 

D.  Comments  on  Proposals  for  New  Safe 
Harbor  Provisions 

In  sections  III.E3.  and  III.C.1.  we 

discussed  proposals  and  our  responses 
regarding  new  safe  harbor  provisions  for 
negotiated  price  reductions  and 
investment  interests.  In  this  section  we 
discuss  the  remaining  proposals  and  our 
responses  regarding  potential  new  safe 
harbors. 

Note:  Any  discussion  below  indicating  that 
we  are  considering  a  new  safe  harbor 
provision  should  in  no  way  be  construed  as 
legalizing  the  business  arrangement  at  this 

time. 

Comment:  A  large  number  of 
commenters  urged  the  OIG  to  adopt  a 
safe  harbor  provision  to  protect  certain 
physician  recruitment  activities.  They 
commented  that  subsidy  payments  to 
physicians  for  recruitment  purposes 
provide  important  benefits  to  many 
communities  that  have  difficulty  in 
obtaining  and  retaining  physicians. 
Some  urged  that  we  also  protect 
hospital  recruitment  activities  even 
though  a  physician  does  not  need  to 
move  his  or  her  residence  to  join  the 
medical  staff  of  the  new  hospital  Others 
urged  a  variety  of  other  provisions,  for 
example,  that  we  not  require  the 
physician  to  disclose  to  his  or  her 
patients  the  relationship  between  the 
physician  and  the  hospital,  and  that  we 
not  specify  how  long  the  payments  may 
continue. 

Response:  We  agree  with  the  need  to 
protect  some  recruitment  activities  for 
physicians  and  other  practitioners,  and 
we  are  considering  a  new  safe  harbor 
provision  for  practitioner  recruitment 
that  we  anticipate  publishing  as  a 
separate  regulation. 

Comment:  Three  commenters 
requested  the  OIG  to  adopt  a  safe 
harbor  provision  that  will  protect  all 
payments  that  subsidize  malpractice 


premiums.  These  commenters  stressed 
that  such  pajrments  have  an 
overwhelmfaig  public  benefit  with 
limited  potential  for  abuse.  One  of  these 
commenters  argued  that  obstetrician- 
gynecologists  are  facing  significant 
difficulty  in  paying  for  malpractice 
insurance,  and  suggested  that  many 
communities  are  facing  a  cut-off  of 
obstetrical  services  as  a  result. 

Response:  We  understand  the  need  to 
assist  certain  physicians  in  making 
malpractice  insurance  more  affordable, 
and  we  are  considering  a  new  safe 
harbor  provision  which  we  anticipate 
publishing  as  a  separate  regulation,  that 
would  pi^tect  certain  arrangements  that 
subsidize  the  costs  of  a  practitioner's 
malpractice  insurance  premiums  where 
there  is  no  likelihood  of  abuse. 

Comment:  Several  commenters  asked 
the  OIG  to  provide  a  new  safe  harlrar 
provision  to  protect  different  types  of 
cross-refcrraJ  arrangements  where  no 
money  is  exchanged  between  the 
parties,  for  example,  traditional  referral 
patterns  between  a  primary  care 
practitioner  and  specialist,  between  a 
hospital  and  nursing  home,  and  among 
practitioners  within  a  group  practice. 

Response:  We  agree  that  a  large 
majority  of  these  relationships  benefit 
patients  by  assuring  either  proper 
continuity  of  care  or  convenient  access 
to  a  specialist  in  whom  the  primary  care 
physician  haa  confidence,  llius,  we  are 
considering  a  new  safe  harbor  provision, 
that  we  anticipate  publishing  as  a 
separate  regulation,  that  would  protect 
many  such  arrangements  where  there  is 
no  likelihood  of  abuse. 

Comment:  Two  commenters  suggested 
that  the  regulation  protect  payments 
related  to  cooperative  hospital  service 
organizations  qualified  under  section 
501(e)  of  the  Internal  Revenue  Code  of 
1986.  Under  this  statute  and 
implementing  Internal  Revenue  Service 
regulation,  these  organizations  are 
formed  by  one  or  more  hospitals  (known 
as  "patron-hospitals")  to  provide 
specifically  enumerated  services,  such 
as  purchasing,  billing,  and  clinical 
services  solely  for  the  benefit  of  its 
patron-hospitals.  In  addition,  these 
entities  are  required  to  distribute  "all 
net  earnings  to  patrons  on  the  basis  of 
services  performed."  (26  U.S.C. 
501(e)(2))  The  commenters  believed  that 
although  such  a  distribution  requirement 
runs  afoul  of  the  anti-kickback  statute, 
the  services  they  perform  are  beneficial 
to  rural  communities  In  particular,  and 
there  has  been  no  indication  of  abuse  by 
these  organizations. 

Response:  We  agree  and  are 
considering  a  new  safe  harbor  provision, 
that  we  anticipate  publishing  as  a 
separate  regulation,  that  would  protect 


payments  between  cooperative  hospital 
service  organizations  and  patron- 
hospitals. 

Comment:  Many  commenters 
requested  the  OIG  to  clarify  that 
payments  between  corporations  which 
have  common  ownership  are  not  subject 
to  the  statute.  Commenters  cited  as 
examples  Intracorporate  discounts  and 
payments  between  two  wholly-owned 
subsidiaries.  Some  commenters  argued 
that  referral  arrangements  between  two 
related  corporations  do  not  constitute 
"referrals"  within  the  meaning  of  the 
statute,  and  suggested  that  the  OIG 
define  the  word  "referral"  to  exclude 
such  activity. 

Response:  We  agree  that  much  of  the 
activity  described  in  these  comments  is 
either  not  covered  by  the  statute  or 
deserves  safe  harbor  protection.  We 
believe  that  the  statute  Is  not  implicated 
when  payments  are  transferred  within  a 
single  entity,  for  example,  from  one 
division  to  another.  Thus,  no  explicit 
safe  harbor  protection  is  needed  for 
such  payments. 

Because  the  statute  is  implicated 
when  payments  are  made  from  one 
entity  to  another  even  though  the 
payments  are  made  between  entities 
with  common  ownership,  we  believe 
that  safe  harbor  protection  may  be 
appropriate.  However,  we  remain 
concerned  about  wholly-owned  shell 
entities  that  are  established  for  a 
fraudulent  purpose,  for  example,  to  help 
hide  the  Identity  of  the  owmers  or  to 
shield  assets.  Nonetheless,  we  are 
considering  a  new  safe  harbor  provision, 
that  we  anticipate  publishing  as  a 
separate  regulation,  that  would  protect 
payments  between  wholly  owned 
subsidiaries  and  other  payments 
between  entities  where  exclusive 
ownership  control  is  present  and  the 
practice  is  not  otherwise  abusive. 

We  do  not,  however,  beheve  that  the 
situations  commenters  described  require 
us  to  define  the  word  "referral."  The 
commenters  do  not  appear  concerned 
with  any  unusual  conduct  that  warrants 
special  attention.  Rather  the 
commenters  have  focused  on  the  souroe 
and  recipient  of  the  payment  in 
question.  Thus,  our  consideration  in  any 
proposed  rule  will  be  focused  on  the 
relationship  of  the  parties  making  and 
receiving  payments. 

IV.  Addidonal  Information 

A.  Regulatory  Impact  Statement 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  final  regulatory 
impact  analysis  for  any  regulation  that 
meets  one  of  the  Executive  Order 
criteria  for  a  "major  rule."  that  is.  that 
which  would  be  likely  to  result  In  (1)  an 


annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  In 
costs  or  prices  for  consumers, 
individuals.  Industries.  Federal.  State,  or 
local  government  agencies  or  geographic 
regions;  or.  (3)  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  In  domestic  or  export 
markets.  In  addition,  we  generally 
prepare  a  regulatory  flexibility  analysis 
that  is  consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S,C.  801-612).  unless 
the  Secretary  certifies  that  a  final 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  the  proposed  rule  published  on 
January  23. 1989,  we  indicated  that  this 
provision  was  designed  to  specify  the 
various  business  and  payment  practices 
that  would  not  be  considered  a  kickback 
for  purposes  of  criminal  or  civil 
remedies,  and  served  to  clarify 
departmental  policy  as  to  the  legality  of 
various  commercial  arrangements.  We 
stated  that  the  great  majority  of  health 
care  providers  and  practitioners  do  not 
engage  In  illegal  remuneration  schemes, 
and  that  the  aggregate  economic  impact 
of  this  provision  should  in  effect  be 
minimal,  affecting  only  those  who  have 
chosen  to  engage  in  prohibited  payment 
schemes  in  violation  of  the  statutory 
intent.  As  indicated  in  the  proposed 
regulation's  impact  statement,  the 
rulemaking  is  a  result  of  a  statutory 
requirement  and  not  a  Department 
initiative. 

The  two  comments  we  received  on  the 
cost  impact  indicated  that  the  safe 
harbors  for  discounts  and  personnel 
services  contracts  would  cast  a  cloud 
over  a  substantial  number  of  legitimate 
business  practices  and  existing 
contractual  arrangements.  Both 
commenters  believed  that  a 
comprehensive  regulatory  flexibihty 
analysis  should  be  performed  and  a 
statement  added  disclosing  the  possible 
financial  impact  of  this  rulemaking. 
Consistent  with  the  intent  of  the 
statute,  this  regulation  has  been 
designed  to  permit  individuals  and 
entities  to  freely  engage  in  business 
practices  and  arrangements  that 
encourage  competition,  innovation  and 
economy.  However,  the  regulation 
imposes  no  requirements  on  anyone. 
Health  care  providers  and  others  may 
voluntarily  seek  to  comply  with  these 
provisions  so  that  they  have  the 
assurance  that  their  business  practices 
are  not  subject  to  any  enforcement 
action  under  the  anti-kickback  statute. 
Thus,  it  is  impossible  to  predict  how 
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many  individuals  and  entities  will  be 
affected  by  this  regulation.  For  these 
reasons,  we  have  determined  that  a 
regulatory  impact  analysis  is  not 
required.  Further  we  have  determined, 
and  the  Secretary  certifies,  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  number  of  small 
business  entities,  and  we  have, 
therefore,  not  prepared  a  regulatory 
flexibility  analysis. 

B.  Department  of  Justice  Review 

In  accordance  with  the  provisions  of 
Public  Law  100-93,  this  regulation  has 
been  developed  in  consultation  with  the 
Department  of  Justice. 

List  of  Subjects  in  42  CFR  Part  1001 

Administrative  practice  and 
procedure.  Fraud,  Health  facilities. 
Health  professions.  Medicare. 

TPTLE  42— PUBUC  HEALTH 

CHAPTER  V— OFFICE  OF  INSPECTOR 
GENERAL— HEALTH  CARE,  DEPARTMENT 
OF  HEALTH  AND  HUMAN  SERVICES 

42  CFR  part  1001  is  amended  as  set 
forth  below: 

1.  The  heading  for  part  1001  is  revised 
to  read  as  follows: 

PART  1001— PROGRAM  INTEGRITY- 
MEDICARE  AND  STATE  HEALTH 
CARE  PROGRAMS 

2.  The  authority  citation  for  part  1001 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1302, 1320a-7, 1320a- 
7b,  1395u(j),  1395u(k),  1395y(e),  and  1395hh. 
and  section  14  of  Public  Law  100-93,  unless 
otherwise  noted. 

3.  Section  1001.1  is  revised  to  read  as 
follows: 

§  1001.1  Scope  and  purpose. 

(a)  This  part  sets  forth  provisions  for 
the  detection  of  fraud  and  abuse  in  the 
Medicare  and  certain  State  health  care 
programs.  It  implements  statutory 
sections,  specifically  identified  in  each 
subpart,  aimed  at  protecting  the  integrity 
of  the  Medicare  and  certain  State  health 
care  programs. 

(b)  This  part  also  sets  forth  provisions 
addressing  the  OIG's  authority  to 
exclude  any  individual  and  entity  that  it 
determines  has  committed  an  act 
described  in  section  1128B  of  the  Social 
Security  Act,  subject  to  the  exceptions 
set  forth  in  this  part. 

4.  A  new  Subpart  E  is  added  to  read 
as  follows: 

Subpart  E— Permissive  Exclusions 

Sec. 

1001.951  Fraud,  kickbacks  and  other 
prohibited  activities. 

1001.952  Exceptions. 


1001.953    OIG  report  on  compliance  with 
investment  interest  safe  harbor. 

Subpart  E— Permissive  Exclusions 

§  1001.951    Fraud,  UclctMCics  and  ottier 
proiilblted  activities. 

The  OIG  may  exclude  any  individual 
or  entity  that  it  determines  has 
committed  an  act  described  in  section 
1128B  of  the  Social  Security  Act,  subject 
to  the  exceptions  set  forth  in  §  1001.952. 

§1001.952    Exceptions. 

The  following  payment  practices  shall 
not  be  treated  as  a  criminal  offense 
under  section  1128B  of  the  Act  and  shall 
not  serve  as  the  basis  for  an  exclusion: 

(a)  Investment  Interests.  As  used  in 
section  1128B  of  the  Act,  "remuneration" 
does  not  include  any  payment  that  is  a 
return  on  an  investment  interest,  such  as 
a  dividend  or  interest  income,  made  to 
an  investor  as  long  as  all  of  the 
applicable  standards  are  met  within  one 
of  the  following  two  categories  of 
entities: 

(1)  If,  within  the  previous  fiscal  year 
or  previous  12  month  period,  the  entity 
possesses  more  than  $50,000,000  in 
imdepreciated  net  tangible  assets  (based 
on  the  net  acquisition  cost  of  purchasing 
such  assets  from  an  unrelated  entity) 
related  to  the  furnishing  of  items  and 
services,  all  of  the  following  five 
applicable  standards  must  be  met — 

(i)  With  respect  to  an  investment 
interest  that  is  an  equity  security,  the 
equity  security  must  be  registered  with 
the  Securities  and  Exchange 
Commission  under  15  U.S.C.  78/(b)  or 

(g). 

(ii)  The  investment  interest  of  an 
investor  in  a  position  to  make  or 
influence  referrals  to,  furnish  items  or 
services  to,  or  otherwise  generate 
business  for  the  entity  must  be  obtained 
on  terms  equally  available  to  the  public 
through  trading  on  a  registered  national 
securities  exchange,  such  as  the  New 
York  Stock  Exchange  or  the  American 
Stock  Exchange,  or  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  System. 

(iii)  The  entity  or  any  investor  must 
not  market  or  furnish  the  entity's  items 
or  services  (or  those  of  another  entity  as 
part  of  a  cross  referral  agreement)  to 
passive  investors  differently  than  to 
non-investors. 

(iv)  The  entity  must  not  loan  funds  to 
or  guarantee  a  loan  for  an  investor  who 
is  in  a  position  to  make  or  influence 
referrals  to,  furnish  items  or  services  to, 
or  otherwise  generate  business  for  the 
entity  if  the  investor  uses  any  part  of 
such  loan  to  obtain  the  investment 
interesL 


(v)  The  amount  of  payment  to  an 
investor  in  retxmi  for  the  investment 
interest  must  be  directly  proportional  to 
the  amount  of  the  capital  investment  of 
that  investor. 

(2)  If  the  entity  possesses  investment 
interests  that  are  held  by  either  active  or 
passive  investors,  all  of  the  following 
eight  applicable  standards  must  be 
met — 

(i)  No  more  than  40  percent  of  the 
value  of  the  investment  interests  of  each 
class  of  investments  may  be  held  in  the 
previous  fiscal  year  or  previous  12 
month  period  by  investors  who  are  in  a 
position  to  make  or  influence  referrals 
to,  furnish  items  or  services  to,  or 
otherwise  generate  business  for  the 
entity. 

(ii)  The  terms  on  which  an  investment 
interest  is  offered  to  a  passive  investor, 
if  any,  who  is  in  a  position  to  make  or 
influence  referrals  to,  furnish  items  or 
services  to,  or  otherwise  generate 
business  for  the  entity  must  be  no 
different  from  the  terms  offered  to  other 
passive  investors. 

(iii)  The  terms  on  which  an  investment 
interest  is  offered  to  an  investor  who  is 
in  a  position  to  make  or  influence 
referrals  to,  furnish  items  or  services  to, 
or  otherwise  generate  business  for  the 
entity  must  not  be  related  to  the 
previous  or  expected  volume  of 
referrals,  items  or  services  furnished,  or 
the  amount  of  business  otherwise 
generated  from  that  investor  to  the 
entity. 

(iv)  There  is  no  requirement  that  a 
passive  investor,  if  any,  make  referrals 
to,  be  in  a  position  to  make  or  influence 
referrals  to.  furnish  items  or  services  to. 
or  otherwise  generate  business  for  the 
entity  as  a  condition  for  remaining  as  an 
investor. 

(v)  The  entity  or  any  investor  must  not 
market  or  furnish  the  entity's  items  or 
services  (or  those  of  another  entity  as 
part  of  a  cross  referral  agreement)  to 
passive  investors  differently  than  to 
non-investors. 

(vi)  No  more  than  40  percent  of  the 
gross  revenue  of  the  entity  in  the 
previous  fiscal  year  or  previous  12 
month  period  may  come  from  referrals, 
items  or  services  furnished,  or  business 
otherwise  generated  from  investors. 

(vii)  The  entity  must  not  loan  funds  to 
or  guarantee  a  loan  for  an  investor  who 
is  in  a  position  to  make  or  influence 
referrals  to,  furnish  items  or  services  to, 
or  otherwise  generate  business  for  the 
entity  if  the  investor  uSes  any  part  of 
such  loan  to  obtain  the  investment 
interesL 

(viii)  The  amount  ot  payment  to  an 
investor  in  return  for  the  investment 
interest  must  be  directly  proportional  to 


the  amount  of  the  capital  inv 
(including  the  fair  market  va 
pre-operational  services  ren( 
that  investor. 

For  purposes  of  paragraph 

section,  the  following  terms  { 

Active  investor  means  an  ini 

who  is  responsible  for  the  da 

management  of  the  entity  an 

fide  general  partner  in  a  part 

under  the  Uniform  Partnersh 

who  agrees  in  writing  to  undi 

liability  for  the  actions  of  the 

agents  acting  within  the  scop 

agency.  Investment  interest  i 

security  issued  by  an  entity,  i 

include  the  following  classes 

investments:  Shares  in  a  corp 

interests  or  units  of  a  partner 

bonds,  debentures,  notes,  w  < 

instruments.  Investor  means  i 

individual  or  entity  either  wh 

holds  an  investment  interest  i 

entity,  or  who  holds  such  inv( 

interest  indirectly  by,  includu 

limited  to,  such  means  as  hav 

family  member  hold  such  inv( 

interest  or  holding  a  legal  or  \ 

interest  in  another  entity  (sue 

or  holding  company)  that  hoh 

investment  interesL  Passive  i 

means  an  investor  who  is  not 

investor,  such  as  a  limited  pai 

partnership  under  the  Unjfom 

Partnership  AcL  a  shareholde 

corporation,  or  a  holder  of  a  d 

security. 

(b)  Space  Rental.  As  used  ii 
1128B  of  the  Act,  "remunerati( 
not  include  any  payment  mad 
lessee  to  a  lessor  for  the  use  o 
as  long  as  all  of  the  following 
standards  are  met — 

(1)  The  lease  agreement  is  s 
writing  and  signed  by  the  part 

(2)  The  lease  specifies  the  pi 
covered  by  the  lease. 

(3)  If  the  lease  is  intended  tc 
the  lessee  with  access  to  the  p 
for  periodic  intervals  of  time,  i 
on  a  full-time  basis  for  the  ten 
lease,  the  lease  specifies  exacl 
schedule  of  such  intervals,  the 
length,  and  the  exact  rent  for  s 
intervals. 

(4)  The  term  of  the  lease  is  ft 
than  one  year. 

(5)  The  aggregate  rental  chaj 
in  advance,  is  consistent  with  J 
market  value  in  arms-length 
transactions  and  is  not  determj 
manner  that  takes  into  account 
volume  or  value  of  any  referral 
business  otherwise  generated  1 
the  parties  for  which  payment  i 
made  in  whole  or  in  part  under 
Medicare  or  a  State  health  can 
program. 
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(v)  The  amount  of  payment  to  an 
investor  in  return  for  the  investment 
interest  must  be  directly  proportional  to 
the  amount  of  the  capital  investment  of 
that  investor. 

(2)  If  the  entity  possesses  investment 
interests  that  are  held  by  either  active  or 
passive  investors,  all  of  the  following 
eight  applicable  standards  must  be 
met — 

(i)  No  more  than  40  percent  of  the 
value  of  the  investment  interests  of  each 
class  of  investments  may  be  held  in  the 
previous  fiscal  year  or  previous  12 
month  period  by  investors  who  are  in  a 
position  to  make  or  influence  referrals 
to,  furnish  items  or  services  to,  or 
otherwise  generate  business  for  the 
entity. 

(ii)  The  terms  on  which  an  investment 
interest  is  offered  to  a  passive  investor, 
if  any,  who  is  in  a  position  to  make  or 
influence  referrals  to,  furnish  items  or 
services  to,  or  otherwise  generate 
business  for  the  entity  must  be  no 
different  from  the  terms  offered  to  other 
passive  investors. 

(iii)  The  terms  on  which  an  investment 
interest  is  offered  to  an  investor  who  is 
in  a  position  to  make  or  influence 
referrals  to,  furnish  items  or  services  to. 
or  otherwise  generate  business  for  the 
entity  must  not  be  related  to  the 
previous  or  expected  volume  of 
referrals,  items  or  services  furnished,  or 
the  amount  of  business  otherwise 
generated  from  that  investor  to  the 
entity. 

(iv)  There  is  no  requirement  that  a 
passive  investor,  if  any,  make  referrals 
to,  be  in  a  position  to  make  or  influence 
referrals  to,  furnish  items  or  services  to, 
or  otherwise  generate  business  for  the 
entity  as  a  condition  for  remaining  as  an 
investor. 

(v)  The  entity  or  any  investor  must  not 
market  or  furnish  the  entity's  items  or 
services  (or  those  of  another  entity  as 
part  of  a  cross  referral  agreement)  to 
passive  investors  differently  than  to 
non-investors. 

(vi)  No  more  than  40  percent  of  the 
gross  revenue  of  the  entity  in  the 
previous  fiscal  year  or  previous  12 
month  period  may  come  from  referrals, 
items  or  services  furnished,  or  business 
otherwise  generated  from  investors. 

(vii)  The  entity  must  not  loan  funds  to 
or  guarantee  a  loan  for  an  investor  who 
is  in  a  position  to  make  or  influence 
referrals  to,  furnish  items  or  services  to, 
or  otherwise  generate  business  for  the 
entity  if  the  investor  uSes  any  part  of 
such  loan  to  obtain  the  investment 
interest. 

(viii)  The  amount  ot  payment  to  an 
investor  in  return  for  the  investment 
interest  must  be  directly  proportional  to 


the  amount  of  the  capital  investment 
(including  the  fair  market  value  of  any 
pre-operational  services  rendered)  of 
that  investor. 

For  purposes  of  paragraph  (a)  of  this 
section,  the  following  terms  apply. 
Active  investor  means  an  investor  either 
who  is  responsible  for  the  day-to-day 
management  of  the  entity  and  is  a  bona 
fide  general  partner  in  a  partnership 
under  the  Uniform  Partnership  Act  or 
who  agrees  in  writing  to  undertake 
hability  for  the  actions  of  the  entity's 
agents  acting  within  the  scope  of  their 
agency.  Investment  interest  means  a 
security  issued  by  an  entity,  and  may 
include  the  following  classes  of 
investments:  Shares  in  a  corporation, 
interests  or  units  of  a  partnership, 
bonds,  debentures,  notes,  or  other  debt 
instruments.  Investor  means  an 
individual  or  entity  either  who  directly 
holds  an  investment  interest  in  an 
entity,  or  who  holds  such  investment 
interest  indirectly  by,  including  but  not 
limited  to,  such  means  as  having  a 
family  member  hold  such  investment 
interest  or  holding  a  legal  or  beneficial 
interest  in  another  entity  (such  as  a  trust 
or  holding  company)  that  holds  such 
investment  interest  Passive  investor 
means  an  investor  who  is  not  an  active 
investor,  such  as  a  limited  partner  in  a 
partnership  under  the  Uniform 
Partnership  Act,  a  shareholder  in  a 
corporatioa  or  a  holder  of  a  debt 
security. 

(b)  Space  Rental.  As  used  in  section 
1128B  of  the  Act,  "remuneration-  does 
not  include  any  payment  made  by  a 
lessee  to  a  lessor  for  the  use  of  premises, 
as  long  as  all  of  the  following  five 
standards  are  met — 

(1)  The  lease  agreement  is  set  out  in 
writing  and  signed  by  the  parties. 

(2)  The  lease  specifies  the  premises 
covered  by  the  lease. 

(3)  If  the  lease  is  intended  to  provide 
the  lessee  with  access  to  the  premises 
for  periodic  intervals  of  time,  rather  than 
on  a  full-time  basis  for  the  term  of  the 
lease,  the  lease  specifies  exactly  the 
schedule  of  such  intervals,  their  precise 
length,  and  the  exact  rent  for  such 
intervals. 

(4)  The  term  of  the  lease  is  for  not  less 
than  one  year. 

(5)  The  aggregate  rental  charge  is  set 
in  advance,  is  consistent  with  fair 
market  value  in  arms-length 
transactions  and  is  not  determined  ui  a 
manner  that  takes  into  account  the 
volume  or  value  of  any  referrals  or 
business  otherwise  generated  between 
the  parties  for  which  payment  may  be 
made  in  whole  or  in  part  under 
Medicare  or  a  State  health  care 
program. 


For  purposes  of  paragraph  (b)  of  this 
section,  the  term  fair  market  value 
means  the  value  of  the  rental  property 
for  general  commercial  purposes,  but 
shall  not  be  adjusted  to  reflect  the 
additional  value  that  one  party  (either 
the  prospective  lessee  or  lessor)  would 
attribute  to  the  property  as  a  result  of  its 
proximity  or  convenience  to  sources  of 
referrals  or  business  otherwise 
generated  for  which  payment  may  be 
made  in  whole  or  in  part  under 
Medicare  or  a  State  health  care 
program. 

(c)  Equipment  rental.  As  used  in 
section  1128B  of  the  Act,  "remuneration" 
does  not  include  any  payment  made  by 
a  lessee  of  equipment  to  the  lessor  of  the 
equipment  for  the  use  of  the  equipment, 
as  long  as  all  of  the  following  five 
standards  are  met — 

(1)  The  lease  agreement  is  set  out  in 
writing  and  signed  by  the  parties. 

(2)  The  lease  specifies  the  equipment 
covered  by  the  lease. 

(3)  If  the  lease  is  intended  to  provide 
the  lessee  with  use  of  the  equipment  for 
periodic  intervals  of  time,  rather  than  on 
a  full-time  basis  for  the  term  of  the 
lease,  the  lease  specifies  exactly  the 
schedule  of  such  intervals,  their  precise 
length,  and  the  exact  rent  for  sudi 
interval. 

(4)  The  term  of  the  lease  is  for  not  less 
than  one  year. 

(5)  The  aggregate  rental  charge  is  set 
in  advance,  is  consistent  with  fair 
market  value  in  arms-length 
transactions  and  is  not  determined  in  a 
manner  that  takes  into  account  the 
volume  or  value  of  any  referrals  or 
business  otherwise  generated  between 
the  parties  for  which  payment  may  be 
made  in  whole  or  in  part  under 
Medicare  or  a  State  health  care 
program. 

For  purposes  of  paragraph  (c)  of  this 
section,  the  lerm  fair  market  value 
means  the  value  of  the  equipment  when 
obtained  from  a  manufacturer  or 
professional  distributor,  but  shall  not  be 
adjusted  to  reflect  the  additional  value 
one  party  (either  the  prospective  lessee 
or  lessor)  would  attribute  to  the 
equipment  as  a  result  of  its  proximity  or 
convenience  to  sources  of  referrals  or 
business  otherwise  generated  for  which 
payment  may  be  made  in  whole  or  in 
part  muier  Medicare  or  a  State  health 
care  program. 

(d)  Personal  services  and 
management  contracts.  As  used  in 
section  1128B  of  the  Act  "remuneration" 
does  not  inchide  any  pajonent  made  by 
a  principal  to  an  agent  as  compensation 
for  the  services  of  the  agent,  as  long  as 
ail  of  the  following  six  standards  are 
met— 


(1)  The  agency  agreement  is  set  out  «n 
writing  and  signed  by  the  parties. 

(2)  The  agency  agreement  specifies 
the  services  to  be  provided  by  the  agent 

(3)  If  the  agency  agreement  is 
intended  to  provide  for  the  services  of 
the  agent  on  a  periodic,  sporadic  or  part- 
time  basis,  rather  than  on  a  full-time 
basis  for  the  term  of  the  agreement  the 
agreement  specifies  exactly  the 
schedule  of  such  intervals,  their  precise 
length,  and  the  exact  charge  for  such 
intervals. 

(4)  The  term  of  the  agreement  is  for 
not  less  than  one  year. 

(5)  The  aggregate  compensation  paid 
to  the  agent  over  the  term  of  the 
agreement  is  set  in  advance,  is 
consistent  with  fair  market  value  in 
arms-length  transactions  and  is  not 
determined  in  a  manner  that  takes  into 
account  the  volume  or  value  of  any 
referrals  or  business  otherwise 
generated  between  the  parties  for  which 
pajrment  may  be  made  in  whole  or  in 
part  under  Medicare  or  a  State  health 
care  program. 

(6)  The  services  performed  under  the 
agreement  do  not  involve  the  counseling 
or  promotion  of  a  business  arrangement 
or  other  activity  that  violates  any  State 
or  Federal  law. 

For  purposes  of  paragraph  (d)  of  this 
section,  an  agent  of  a  principal  is  any 
person,  other  than  a  bona  fide  employee 
of  the  principal,  who  has  an  agreement 
to  perform  services  for,  or  on  behalf  of. 
the  principal. 

(e)  Sale  of  practice.  As  used  in  section 
1128B  of  the  Act  "remuneration"  does 
not  include  any  payment  made  to  a 
practitioner  by  another  practitioner 
where  the  former  practitioner  is  selling 
his  or  her  practice  to  the  latter 
practitioner,  as  long  as  both  of  the 
following  two  standards  are  met — 

(1)  The  period  from  the  date  of  the 
first  agreement  pertaining  to  the  sale  to 
the  completion  of  the  sale  is  not  more 
than  one  year. 

(2)  The  practitioner  who  is  selling  his 
or  her  practice  will  not  be  in  a 
professional  position  to  make  referrals 
to,  or  otherwise  generate  business  for. 
the  purchasing  practitioner  for  which 
payment  may  be  made  in  whole  or  in 
part  under  Medicare  or  a  State  health 
care  program  after  one  year  from  the 
date  of  the  first  agreement  pertaining  to 
the  sale. 

(f)  Referral  services.  As  used  in 
section  1128B  of  the  Act.  "remuneration** 
does  not  include  any  payment  or 
exchange  of  anything  of  value  between 
an  individual  or  entity  ("partidpanl") 
and  another  entity  serving  as  a  referral 
service  ("referral  service"),  as  long  as  all 
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of  the  following  four  standards  are 
met — 

(1)  The  referral  service  does  not 
exclude  as  a  participant  in  the  referral 
service  any  individual  or  entity  who 
meets  the  qualifications  for 
participation. 

(2)  Any  payment  the  participant 
makes  to  the  referral  service  is  assessed 
equally  against  and  collected  equally 
from  all  participants,  and  is  only  based 
on  the  cost  of  operating  the  referral 
service,  and  not  on  the  volume  or  value 
of  any  referrals  to  or  business  otherwise 
generated  by  the  participants  for  the 
referral  service  for  which  payment  may 
be  made  in  whole  or  in  part  tmder 
Medicare  or  a  State  health  care 
program. 

(3)  The  referral  service  imposes  no 
requirements  on  the  manner  in  which 
the  participant  provides  services  to  a 
referred  person,  except  that  the  referral 
service  may  require  that  the  participant 
charge  the  person  referred  at  the  same 
rate  as  it  charges  other  persons  not 
referred  by  the  referral  service,  or  that 
these  services  be  fumisl^ed  free  of 
charge  or  at  reduced  charge. 

(4)  The  referral  service  makes  the 
following  Hve  disclosures  to  each  person 
seeking  a  referral,  with  each  such 
disclosure  maintained  by  the  referral 
service  in  a  written  record  certifying 
such  disclosure  and  signed  by  either 
such  person  seeking  a  referral  or  by  the 
individual  making  the  disclosure  on 
behalf  of  the  referral  service — 

(i)  The  manner  in  which  it  selects  the 
group  of  participants  in  the  referral 
service  to  which  it  could  make  a 
referral; 

(ii]  Whether  the  participant  has  paid  a 
fee  to  the  referral  service; 

(iii)  The  manner  in  which  it  selects  a 
particular  participant  from  this  group  for 
that  person; 

(iv)  The  nature  of  the  relationship 
between  the  referral  service  and  the 
group  of  participants  to  whom  it  could 
make  the  referral;  and 

(v)  The  nature  of  any  restrictions  that 
would  exclude  such  an  individual  or 
entity  from  continuing  as  a  participant. 

(g)  Warranties.  As  used  in  section 
1128B  of  the  Act,  "remuneration"  does 
not  include  any  payment  or  exchange  of 
anything  of  value  under  a  warranty 
provided  by  a  manufacturer  or  supplier 
of  an  item  to  the  buyer  (such  as  a  health 
care  provider  or  beneficiary)  of  the  item, 
as  long  as  the  buyer  complies  with  all  of 
the  following  standards  in  paragraphs 
(g)(1)  and  (g)(2)  of  this  section  and  the 
manufacturer  or  supplier  complies  with 
all  of  the  following  standards  in 
paragraphs  (g)(3)  and  (g)(4)  of  this 
section — 


(1)  The  buyer  must  fully  and 
accurately  report  any  price  reduction  of 
the  item  (including  a  free  item),  which 
was  obtained  as  part  of  the  warranty,  in 
the  applicable  cost  reporting  mechanism 
or  claim  for  payment  filed  with  the 
Department  or  a  State  agency. 

(2)  The  buyer  must  provide,  upon 
request  by  the  Secretary  or  a  State 
agency,  information  provided  by  the 
manufacturer  or  supplier  as  speciHed  in 
paragraph  (g)(3)  of  this  section. 

(3)  The  manufactiuer  or  supplier  must 
comply  with  either  of  the  following  two 
standards — 

(i)  The  manufacturer  or  supplier  must 
fully  and  accurately  report  the  price 
reduction  of  the  item  (including  a  free 
item),  which  was  obtained  as  part  of  the 
warranty,  on  the  invoice  or  statement 
submitted  to  the  buyer,  and  inform  the 
buyer  of  its  obligations  under 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(ii)  Where  the  amoimt  of  the  price 
reduction  is  not  known  at  the  time  of 
sale,  the  manufactiu^r  or  supplier  must 
fully  and  accurately  report  the  existence 
of  a  warranty  on  the  invoice  or 
statement,  inform  the  buyer  of  its 
obligations  under  paragraphs  (g)(l}  and 
(g)(2)  of  this  section,  and,  when  the  price 
reduction  becomes  known,  provide  the 
buyer  with  documentation  of  the 
calculation  of  the  price  reduction 
resulting  from  the  warranty. 

(4)  The  manufacturer  or  supplier  must 
not  pay  any  remuneration  to  any 
individual  (other  than  a  beneficiary)  or 
entity  for  any  medical,  surgical,  or 
hospital  expense  incurred  by  a 
beneflciary  other  than  for  the  cost  of  the 
item  itself. 

For  purposes  of  paragraph  (g)  of  this 
section,  the  term  warranty  means  either 
an  agreement  made  in  accordance  with 
the  provisions  of  15  U.S.C.  2301(6),  or  a 
manufactiu^r's  or  supplier's  agreement 
to  replace  another  manufacturer's  or 
supplier's  defective  item  (which  is 
covered  by  an  agreement  made  in 
accordance  with  this  statutory 
provision),  on  terms  equal  to  the 
agreement  that  it  replaces. 

(h)  Discounts.  As  used  in  section 
1128B  of  the  Act,  "remuneration"  does 
not  Include  a  discount,  as  defmed  in 
paragraph  (h)(3)  of  this  section,  on  a 
good  or  service  received  by  a  buyer, 
which  submits  a  claim  or  request  for 
payment  for  the  good  or  service  for 
which  payment  may  be  made  in  whole 
or  in  part  under  Medicare  or  a  State 
health  care  program,  from  a  seller  as 
long  as  the  buyer  complies  with  the 
apphcable  standards  of  paragraph  (h)(1) 
of  this  section  and  the  seller  compUes 
with  the  applicable  standards  of 
paragraph  (h)(2]  of  this  section: 


(1)  With  respect  to  the  following  three 
categories  of  buyers,  the  buyer  must 
comply  with  all  of  the  applicable 
standards  within  each  category — 

(i)  If  the  buyer  is  an  entity  which 
reports  its  costs  on  a  cost  report 
required  by  the  Department  or  a  State 
agency,  it  must  comply  with  all  of  the 
following  four  standards — 

(A)  the  discount  must  be  earned  based 
on  purchases  of  that  same  good  or 
service  bought  within  a  single  fiscal 
year  of  the  buyen 

(B)  the  buyer  must  claim  the  benefit  of 
the  discoimt  in  the  Hscal  year  in  which 
the  discount  is  earned  or  the  following 
year; 

(C)  the  buyer  must  fully  and 
accurately  report  the  discount  in  the 
applicable  cost  report;  and 

(D)  the  buyer  must  provide,  upon 
request  by  the  Secretary  or  a  State 
agency,  information  provided  by  the 
seller  as  specified  in  paragraph  (h)(2)(ii) 
of  this  section. 

(ii)  If  the  buyer  is  an  entity  which  is  a 
health  maintenance  organization  or 
competitive  medical  plan  acting  in 
accordance  with  a  risk  contract  under 
section  1876(g)  or  1903(m)  of  the  Act.  or 
under  another  State  health  care 
program,  it  need  not  report  the  discount 
except  as  otherwise  may  be  required 
under  the  risk  confract. 

(iii)  If  the  buyer  is  not  an  entity 
described  in  paragraphs  (h)(l)(i)  or 
(h)(l)(ii)  of  tlds  section,  it  must  comply 
widi  all  of  the  following  three 
standards — 

(A)  the  discount  must  be  made  at  the 
time  of  the  original  sale  of  the  good  or 
service; 

(B)  where  an  item  or  service  is 
separately  claimed  for  payment  with  the 
Department  or  a  State  agency,  the  buyer 
must  fully  and  accurately  report  the* 
discoimt  on  that  item  or  service;  cmd 

(C)  the  buyer  must  provide,  upon 
request  by  the  Secretary  or  a  State 
agency,  information  provided  by  the 
seller  as  specified  in  paragraph 
(h)(2)(ii)(A)  of  this  section. 

(2)  With  respect  to  either  of  the 
following  two  categories  of  buyers,  the 
seller  must  comply  with  all  of  the 
applicable  standards  within  each 
category — 

(i)  If  the  buyer  is  an  entity  described 
in  paragraph  (h)(l)(ii)  of  this  section,  the 
seller  need  not  report  the  discount  to  the 
buyer  for  purposes  of  this  provision. 

(ii)  If  the  buyer  is  any  other  individual 
or  entity,  the  seller  must  comply  with 
either  of  the  following  two  standards — 

(A)  where  a  discount  is  required  to  be 
reported  to  the  Department  or  a  State 
agency  under  paragraph  (h)(1)  of  this 
section,  the  seller  must  fully  and 


accurately  report  such  discoi 
invoice  or  statement  submitt 
buyer,  and  inform  the  buyer  i 
obligations  to  report  such  dis 
(B)  where  the  value  of  the  i 
not  known  at  the  time  of  sale 
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(1)  With  respect  to  the  following  three 
categories  of  buyers,  the  buyer  must 
comply  with  all  of  the  applicable 
standards  within  each  category — 

(i)  If  the  buyer  is  an  entity  which 
reports  its  costs  on  a  cost  report 
required  by  the  Department  or  a  State 
agency,  it  must  comply  with  all  of  the 
following  four  standards — 

(A)  the  discount  must  be  earned  based 
on  purchases  of  that  same  good  or 
service  bought  within  a  single  fiscal 
year  of  the  buyer; 

(B)  the  buyer  must  claim  the  benefit  of 
the  discoimt  in  the  Hscal  year  in  which 
the  discount  is  earned  or  the  following 
yean 

(C)  the  buyer  must  fully  and 
accurately  report  the  discount  in  the 
applicable  cost  report;  and 

(D)  the  buyer  must  provide,  upon 
request  by  the  Secretary  or  a  State 
agency,  information  provided  by  the 
seller  as  specified  in  paragraph  (h)(2)(ii) 
of  this  section. 

(ii)  If  the  buyer  is  an  entity  which  is  a 
health  maintenance  organization  or 
competitive  medical  plan  acting  in 
accordance  with  a  risk  contract  under 
section  1876(g)  or  1903(m)  of  the  Act.  or 
under  another  State  health  care 
program,  it  need  not  report  the  discount 
except  as  otherwise  may  be  required 
under  the  risk  contract. 

(iii)  If  the  buyer  is  not  an  entity 
described  in  paragraphs  (h)(l)(i)  or 
(h)(l)(ii)  of  this  section,  it  must  comply 
wiUi  all  of  the  following  three 
standards — 

(A)  the  discount  must  be  made  at  the 
time  of  the  original  sale  of  the  good  or 
service; 

(B)  where  an  item  or  service  is 
separately  claimed  for  payment  with  the 
Department  or  a  State  agency,  the  buyer 
must  fully  and  accurately  report  the* 
discount  on  that  item  or  service;  cmd 

(C)  the  buyer  must  provide,  upon 
request  by  the  Secretary  or  a  State 
agency,  information  provided  by  the 
seller  as  specified  in  paragraph 
(h)(2)(ii)(A)  of  this  section. 

(2)  With  respect  to  either  of  the 
following  two  categories  of  buyers,  the 
seller  must  comply  with  all  of  the 
applicable  standards  within  each 
category — 

(i)  If  the  buyer  is  an  entity  described 
in  paragraph  (h)(l)(ii)  of  this  section,  the 
seller  need  not  report  the  discount  to  the 
buyer  for  purposes  of  this  provision. 

(ii)  If  the  buyer  is  any  other  individual 
or  entity,  the  seller  must  comply  with 
either  of  the  following  two  standards — 

(A)  where  a  discount  is  required  to  be 
reported  to  the  Department  or  a  State 
agency  under  paragraph  (h)(1)  of  this 
section,  the  seller  must  fully  and 


accurately  report  such  discount  on  the 
invoice  or  statement  submitted  to  the 
buyer,  and  inform  the  buyer  of  its 
obligations  to  report  such  discount;  or 

(B)  where  the  value  of  the  discount  is 
not  known  at  the  time  of  sale,  the  seller 
must  fully  and  accurately  report  the 
existence  of  a  discount  program  on  the 
invoice  or  statement  submitted  to  the 
buyer,  inform  the  buyer  of  its  obUgations 
under  paragraph  (h)(1)  of  this  section 
and,  when  the  value  of  the  discount 
becomes  known,  provide  the  buyer  with 
documentation  of  the  calculation  of  the 
discount  identifying  the  specific  goods 
or  services  purchased  to  which  the 
discount  will  be  applied. 

(3)  For  purposes  of  this  paragraph,  the 
term  discount  means  a  reduction  in  the 
amount  a  seller  charges  a  buyer  (who 
buys  either  directly  or  through  a 
wholesaler  or  a  group  purchasing 
organization)  for  a  good  or  service 
based  on  an  arms  length  transaction. 
The  term  discount  may  include  a  rebate 
check,  credit  or  coupon  directly 
redeemable  from  the  seller  only  to  the 
extent  that  such  reductions  in  price  are 
attributable  to  the  original  good  or 
service  that  was  purchased  or  furnished. 
The  term  discount  does  not  include — 
(i)  Cash  payment; 
(ii)  Furnishing  one  good  or  service 
without  chai:ge  or  at  a  reduced  charge  in 
exchange  for  any  agreement  to  buy  a 
different  good  or  service; 

(iii)  A  reduction  in  price  applicable  to 
one  payor  but  not  to  Medicare  or  a  State 
health  care  program; 

(iv)  A  reduction  in  price  offered  to  a 
beneficiary  (such  as  a  routine  reduction 
or  waiver  of  any  coinsurance  or 
deductible  amount  owed  by  a  program 
beneficiary); 
(v)  Warranties; 

(vi)  Services  provided  in  accordance 
with  a  personal  or  management  services 
contract;  or 

(vii)  Other  remuneration  in  cash  or  in 
kind  not  explicitly  described  in  this 
paragraph. 

(i)  Employees.  As  used  in  section 
1128B  of  the  Act,  "remuneration"  does 
not  include  any  amount  paid  by  an 
employer  to  an  employee,  who  has  a 
bona  fide  employment  relationship  with 
the  employer,  for  employment  in  the 
furnishing  of  any  item  or  service  for 
which  payment  may  be  made  in  whole 
or  in  part  under  Medicare  or  a  State 
health  care  program.  For  purposes  of 
paragraph  (i)  of  thts  section,  the  terra 
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employee  has  the  same  meaning  as  It 
does  for  purposes  of  28  U.S.C.  3121(d)(2): 

(j)  Group  purchasing  organizations. 
As  used  in  section  1128B  of  the  Act, 
"remuneration"  does  not  include  any 
payment  by  a  vendor  of  goods  or 
8er\'ices  to  a  group  purchasing 
organization  (GPO),  as  part  of  an 
agreement  to  furnish  such  goods  or 
services  to  an  individual  or  entity  as 
long  as  both  of  the  following  two 
standards  are  met — 

(1)  The  GPO  must  have  a  written 
agreement  with  each  individual  or 
entity,  for  which  items  or  services  are 
furnished,  that  provides  for  either  of  the 
following — 

(i)  The  agreement  states  that 
participating  vendors  from  which  the 
individual  or  entity  will  purchase  goods 
or  services  will  pay  a  fee  to  the  GPO  of 
3  percent  or  less  of  the  purchase  price  of 
the  goods  or  services  provided  by  that 
vendor. 

(ii)  In  the  event  the  fee  paid  to  the 
GPO  is  not  fixed  at  3  percent  or  less  of 
the  purchase  price  of  the  goods  or 
services,  the  agreement  specifies  the 
amount  (or  if  not  known,  the  maximum 
amount)  the  GPO  will  be  paid  by  each 
vendor  (where  such  amount  may  be  a 
fixed  sum  or  a  fixed  percentage  of  the 
value  of  purchases  made  from  the 
vendor  by  the  members  of  the  group 
under  the  contract  between  the  vendor 
and  the  GPO). 

(2)  Where  the  entity  which  receives 
the  good  or  service  from  the  vendor  is  a 
health  care  provider  of  services,  the 
GPO  must  disclose  in  writing  to  the 
entity  at  least  annually,  and  to  the 
Secretary  upon  request,  the  amount 
received  from  each  vendor  with  respect 
to  purchases  made  by  or  on  behalf  of  the 
entity. 

For  purposes  of  paragraph  (j)  of  this 
section,  the  term  group  purchasing 
organization  (GPO)  means  an  entity 
authorized  to  act  as  a  purchasing  agent 
for  a  group  of  individuals  or  entities  who 
are  furnishing  services  for  which 
payment  may  be  made  in  whole  or  in 
part  under  Medicare  or  a  State  health 
care  program,  and  who  are  neither 
wholly-owned  by  the  GPO  nor 
subsidiaries  of  a  parent  corporation  that 
wholly  owns  the  GPO  (either  directly  or 
through  another  wholly-owned  entity). 

(k)  Waiver  of  beneficiary  coinsurance 
and  deductible  amounts.  As  used  in 
section  1128B  of  the  Act.  "remuneration" 
does  not  include  any  reduction  or 
waiver  of  a  Medicare  or  a  State  health 


care  program  beneficiary's  obligation  to 
pay  coinsurance  or  deductible  amounts 
as  long  as  all  of  the  standards  are  met 
within  either  of  the  following  two 
categories  of  health  care  providers: 

(1)  If  the  coinsurance  or  deductible 
amounts  are  owed  to  a  hospital  for 
inpatient  hospital  services  for  which 
Medicare  pays  under  the  prospective 
payment  system,  the  hospital  must 
comply  with  all  of  the  following  three 
standards — 

(i)  The  hospital  must  not  later  claim 
the  amoimt  reduced  or  waived  as  a  bad 
debt  for  payment  purposes  under 
Medicare  or  otherwise  shift  the  burden 
of  the  reduction  or  waiver  onto 
Medicare,  a  State  health  care  program, 
other  payers,  or  individuals. 

(ii)  The  hospital  must  offer  to  reduce 
or  waive  the  coinsurance  or  deductible 
amounts  without  regard  to  the  reason 
for  admission,  the  length  of  stay  of  the 
beneficiary,  or  the  diagnostic  related 
group  for  which  the  claim  for  Medicare 
reimbursement  is  filed. 

(iii)  The  hospital's  offer  to  reduce  or 
waive  the  coinsurance  or  deductible 
amounts  must  not  be  made  as  part  of  a 
price  reduction  agreement  between  a 
hospital  and  a  third-party  payor. 

(2)  If  the  coinsurance  or  deductible 
amounts  are  owed  by  an  individual  who 
qualifies  for  subsidized  services  under  a 
provision  of  the  Public  Health  Services 
Act  or  under  tides  V  or  XIX  of  the  Act  to 
a  federally  qualified  health  care  center 
or  other  health  care  facility  under  any 
Public  Health  Services  Act  grant 
program  or  under  tide  V  of  the  Act.  the 
health  care  center  or  facility  may  reduce 
or  waive  the  coinsurance  or  deductible 
amounts  for  items  or  services  for  which 
payment  may  be  made  in  whole  or  in 
part  under  part  B  of  Medicare  or  a  State 
health  care  program. 

§  1 00 1 .953    OIG  report  on  compllanc*  wWi 
investment  Interest  safe  hart>or. 

Within  180  days  of  die  effective  date 
of  this  subpart,  die  OIG  will  report  to 
the  Secretary  on  the  compliance  with 
§5l001.952(a)(2)(i)and 
1001.952(a)(2)(vi). 

Dated:  July  19. 1991. 

RJ*.  Kusaerow. 

Inspector  General,  Department  of  Health  and 
Human  Services. 

Approved:  July  22, 1991. 

Louia  W.  SuIUvan, 

Secretary. 

(FR  Doc.  91-17891  Filed  7-26-91;  8:45  amj 
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Presidential  Documents 


Proclamation  6318  of  July  25,  1991 

National  Juvenile  Arthritis  Awareness  Week.  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

It  is  estimated  that  more  than  250.000  children  in  the  United  States  suffer  from 
some  form  of  arthritis.  A  chronic  inflammatory  disease  of  unknown  cause, 
juvenile  arthritis  may  attack  the  joints  and  major  organs  of  the  body,  such  as 
the  heart,  liver,  spleen,  and  eyes.  The  disease,  which  can  last  a  lifetime,  often 
makes  even  simple  tasks  difficult  and  frustrating  for  its  victims. 

In  addition  to  the  physical  pain  and  limitations  that  it  imposes  on  its  young 
victims,  juvenile  arthritis  can  inflict  emotional  and  financial  hardship  on 
entire  famihes.  This  week,  as  our  Nation  reaffirms  its  commitment  to  the  fight 
against  juvenile  arthritis,  we  commend  the  courage  of  the  children  who  cope 
with  the  disease  from  day  to  day.  We  also  applaud  the  strength  and  the 
resourcefulness  of  their  families  in  dealing  with  the  disease. 

Public  awareness  of  juvenile  arthritis  and  the  importance  of  related  scientific 
research  is  critical.  Today  the  Federal  Government  and  private  voluntary 
organizations  across  the  country  are  working  together  to  educate  Americans 
about  juvenile  arthritis  while  advancing  studies  of  the  disease.  These  coopera- 
tive efforts  are  evidence  of  our  Nation's  determination  to  conquer  juvenile 
arthritis. 

The  Congress,  by  Senate  Joint  Resolution  142,  has  designated  the  week 
beginning  July  28, 1991,  as  "National  Juvenile  Arthritis  Awareness  Week"  and 
has  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  week. 

NOW.  THEREFORE,  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  July  28,  1991,  as  National 
Juvenile  Arthritis  Awareness  Week.  I  urge  all  Americans — and,  in  particular, 
government  agencies  and  health  care  organizations — to  observe  this  week 
with  appropriate  programs  and  activities  designed  to  promote  public  aware- 
ness of  juvenile  arthritis. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth  day  of 
July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


(FR  Doc.  91-180^8 
Filed  7-28-M:  10:40  ami 
Billing  code  3tg5-01-M 
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Executive  Order  12771  of  July  25,  1991 

Revoking  Earlier  Orders  With  Respect  to  Kuwait 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  the  International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701  et  seg.),  the  National  Emergencies  Act  (50  U.S.C. 
1601  et  seg.],  section  301  of  title  3  of  the  United  States  Code,  and  the  United 
Nations  Participation  Act  (22  U.S.C.  287c), 

I,  GEORGE  BUSH,  President  of  the  United  States  of  America,  find  that  the 
expulsion  from  Kuwait  of  Iraq's  occupation  forces,  the  restoration  of  Kuwait 
to  its  citizens,  and  the  reinstatement  of  the  lawful  Government  of  Kuwait 
eliminate  the  need  for  Executive  Order  No.  12723  of  August  2,  1990.  entitled 
"Blocking  Kuwaiti  Government  Property,"  and  Executive  Order  No.  12725  of 
August  9, 1990.  entitled  "Blocking  Kuwaiti  Government  Property  and  Prohibit- 
ing Transactions  With  Kuwait."  Those  orders  were  issued  to  protect  the  assets 
of  the  Government  of  Kuwait  which  were  subject  to  United  States  jurisdiction, 
and  to  prevent  the  transfer  of  benefits  by  United  States  persons  to  Iraq  based 
upon  its  invasion  of  Kuwait.  Those  orders  also  implemented  the  foreign  policy 
and  protected  the  national  security  of  the  United  States,  in  conformity  with 
apphcable  resolutions  of  the  United  Nations  Security  Council.  Finding  continu- 
ation of  these  orders  imnecessary,  1  hereby  order: 

Section  1.  Executive  Order  No.  12723  and  Executive  Order  No.  12725  are 
hereby  revoked.  This  revocation  shall  not  affect  the  national  emergency 
declared  in  Executive  Order  No.  12722  to  deal  with  the  unusual  and  extraordi- 
nary threat  to  the  national  security  and  foreign  policy  of  the  United  States 
posed  by  the  policies  and  action  of  ttie  Govermnent  of  Iraq. 

Sec  2.  This  revocation  shall  not  affect: 

(a)  any  action  taken  or  proceeding  pending  and  not  finally  concluded  or 
determined  on  the  effective  date  of  this  order; 

(b)  any  action  or  proceeding  based  on  any  act  committed  prior  to  the 
effective  date  of  this  order;  or 

(c)  any  rights  or  duties  that  matured  or  penalties  that  were  incurred  prior  to 
the  effective  date  of  this  order. 

Sec.  3.  This  order  shall  take  effect  immediately. 


(FR  Doc  91-18079 
Filed  7-26-91:  10:41  am] 
Billing  code  319S-01-M 
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NOTICE 


CONTINUATION  OF  IRAQI  EMERGQICY 
On  August  2,    1990,  .by  Executive  Order  No.  12122 1    I  declared 

a  national  emergency  to  deal  with  the  unusual  and  extraordinary 

i:  • 

threat  to  the  national  security  and  foreign  policy  of  the 

United  States  constituted  by  the  actions  and  policies  of  the 

II 
Government  of  Iraq.   By  Executive  Orders  Nos.  12722  of  August  2 

and  12724  of  August  9,    1990,  I  imposed  trade  sanctions  on  Iraq 


,i 


and  blocked  Iraqi  government  assets.   Similar  sanctions  were 
imposed  against  occupied  Kuwait  by  Executive  Orders  Nos.  12723 
and  12725  of  August  2  and  August  9,  1990,  respectively,  which 
were  terminated  by  Executive  Order  No.  12771  of  July  25,  1991. 
Because  the  Government  of  Iraq  has  continued  its  activities 
hostile  to  U.S.  interests  in  the  Middle  East,  the  national 
emergency  declared  on  August  2,  1990,  and  the  measures  adopted 
on  August  2  and  August  9,  1990,  to  deal  with  that  emergency  must 
continue  in  effect  beyond  August  2,  1991.   Therefore,  in 
accordance  with  section  202(d)  of  the  National  Emergencies  Act 
(50  U.S.C.  1622(d)),  I  am  continuing  the  national  emergency  with 
respect  to  Iraq. 

This  notice  shall  be  published  in  the  Federal  Register  and 

I". 
transmitted  to  the  Congress. 


THE  WHITE  HOUSE, 
July  26,  1991, 
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57 

35817 

35817 

59 „ 

35817 

76 

35817 

91 

35817 

92 

..„ 35817 

107 

35B17 

108 

35817 

150..„ 35B17 

1 53 3561 7 

162 35817 

1 70 3581 7 

174™ „... 36817 

162 35817 

189 .„ 35817 

190 35817 

193 35817 

221 _....  30664 


.35646 
.35847 
.35646 
.35846 
.35847 
.35847 
.30373 


515.. 
550.. 
560.. 
572... 
580.. 
581.. 
586.. 


47  cm 

0 33720 

1 33720 

2. 32474 

22 34149 

61 33879 

69 33879 

73 30337,  30510-30512. 

31087,  31545,  31546. 31876. 

32113,32114,32371,32372. 

32975-32978,  33386.  33387. 

33720. 33721 ,  35633, 35834 

76 33387 

80 34026 

90 „ 3251 5 

94 30696,  34149 

97 32515 


Ch.  I 30373 

2... 31 095 

61 33891.  34159 

69 33891 .  341 59 

73 30374,  30375,  30524- 

30526, 31902.  32158. 32474. 

33013. 33413. 33414. 33739. 
33740,34162 

76 30526,  30726,  33414. 

34162 
90 31097 


4tcni 

1 

5 

6 

9 ~ 

to 

14 

15 

16 

17 

19 

25... 
27... 
31.- 
35... 
3w.M 


42. 

43... 

44... 

45.. 

49„. 

52... 

225. 

232. » 31341 

252. 31341 

352. „ 33881 

508 „ 33721 


33487 
33487 
33487 
33487 
33487 
33467 
33487 
33487 
33487 
33487 
33487 
33487 
33487 
33487 
33487 
33487 
33487 
33487 
33487 
33487 
33487 
34030 


IV 


Federal  Register  /  Vol.  56.  No.  145  /  Monday.  July  29.  1991  /  Reader  Aids 


510 

519 

549 

1513.... 
1804.... 


1806.. 
1807.. 
1825.. 


1839.. 
184^. 


1845 

1862. 

1853 "Z! 32115 


».  33721 
..30618 
..33721 
..32518 
..32115 
..32115 
..32115 
..32115 
..32115 
..32115 
..32115 
32115 


31844 

.....33330.33826 

33822 

33892 

.33822 


10 

15_ 

28.._ 

31 

33 

51 

5^ 31278.  31844,  33330, 

33822.33826 

209 321 59 

242 321 59 

49CFR 

1 31 343 

40 30512.  33882 

190 31087,33208 

192. 31087.  33208 

193 31087,  33208 

195 „..,  31087,  33208 

1 99 .. —  31087.  33208 

^oA ••■«••.••••«•.••.•„•••••...  33722 

1 01 7 32333 

1 039 31 546 

1 051 30873 

1152 32336.  35834 

1 220 _ 30873 

PropoMdRulM: 

571 30528.  32544.  33239 

1039 32159 

SOCFR 

1 7 32978.'  341 51 

61 1 33208 

630 29905,  31347 

641 3051 3,  33883 

646 3321 0 

650 3051 4 

651 33884 

661 „ 34031,  34032 

663 30338 

672 30874,  31547,  32119, 

32983, 33884. 35835 
675 30515,  30699,  30874, 

32338,32984,33210 
685 31689.33211 


17 31902,  33241,  33741, 

33892,34162 

20 32264-32275 

23 33894 

298 321 60 

646 32000 

642. 29920 

646 29922,  32000 

651 29934 

662 33416 

663 321 65 

680 „ 30893 

685 30376,  34049 

LIST  OF  PUBUC  LAWS 

Ttiis  is  a  rontinuing  Kst  of 
public  bills  from  the  current 


session  of  Congress  which 
have  beconie  Federal  laws.  It 
may  be  used  in  contunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
R*gi«ter  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone,  202-275- 
3030). 

HJ.  Res.  255/Pub.  L.  102-^ 
Designating  the  week 
beginning  July  21.  1991,  as 
the  "Korean  War  Veterans 
Remembrance  Week".  (July 
23,  1991;  105  Stat  331;  2 
pages)    Price:  $1.00 
Ust  List  July  15.  1991 


Fedei 


CFR  CHECKUST 


This  checklist,  prepared  by  the  O 
published  weekly.  It  is  arranged  ir 
revision  dates. 

An  asterisk  (*)  precedes  each  enl 
week  and  which  is  now  availat>l« 
Offtee. 

A  chedtlist  of  current  CFR  volum( 

also  appears  m  the  latest  issue  ol 

Affected),  which  is  revised  month 

The  annual  rate  for  subscription  t( 

domestk:,  $1 55.00  additional  for  f 

Order  from  SoperinterxJent  of  Do< 

Washington,  DC  20402.  Charge  o 

Deposit  Account)  may  be  telepho 

783-3238  from  8.00  a.m.  to  4:00 1 

(except  holidays). 

TWe 

1, 2  (2  Rtstrvad) 

3  (1990  CompAotion  and  Ports  100  and 

4 

5  PartK        1 1 

1-*99 „ 

700-1199 _.. ^ „, 

1200-Eiid. « (6  Rtswvod) 


/Parts: 

0-l6.._ 

27-4S 

46-51 

52 

53-209 

210-299 

300-399 

400-699 

700-899.-,. 

900-999 

1000-1059. 
1060-1119. 
1120-1199. 
1200-1499. 
1500-1899. 
1900-1939. 
1940-1949. 
1950-1999. 
2000-M.... 
8 

B  Parts: 

1-199 

200-Cnd 


10  Parts: 
0-50...... 

51-199.. 
200-399.... 

400-499.... 

500-Cttd 

11 

12  Parts: 

1-199 

200-219.... 
220-299.... 
300-499.... 
500-599.... 

600-End 

13 

14  Parts: 

l-59„ 

60-139 

140-199.... 
200-1199.. 
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CFR  CHECKLIST 


$12.00 
14.00 
1S.00 

.   17.00 
.   13.00 


15.00 
12.00 
17.00 
24.00 


Revision  Dai* 

ion.  1,  mi 

1,1991 

1,1991 


•ion. 
Jan. 


This  checidist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weeicly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Prtnting 
Office. 

A  checi^list  of  current  CFR  volumes  comprisirig  a  complete  CFR  set. 
also  appears  m  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  alt  revised  volumes  is  S620.00 

domestic,  $1 55.00  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 

Washington,  DC  20402.  Charge  orders  (VISA.  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-32M from 8:00 a.m.  to 400 p.m.  eastern  time,  Monday— Friday 

(except  holidays). 

TWe 

1, 2  (2  RM«rvad) 

3  (1990  Compilotion  and  Portt  100  and  101) 

4 

5  Parts:        1 1 

1-699 „.„ „ 

1200-Eiid. « (6  Rtswvsd) 1B.00 

7Parts: 

0-26™ 

27-4$ 

4*-51 

52 

53-209 18.00 

210-299 .^ 24.00 

300-399 12.00 

400-699 20.00 

700-«99 - 19.00 

900-999 » 2S.00 

1000-1059 17.00 

1 120-1 199 10.00 

1200-1499 18.00 

1500-1899 12.00 

1900-1939 „ 11.00 

1940-1949 22.00 

19S0-1999 25.00 

2000-End 10.00 

e  14.00 


Jon. 
Jan. 
Jan. 


1,1991 
1,1991 
1.1991 


Jan 
Jan 
Jan 
Jon 
Jon 
Jan 
Jan 
Jan 
Jan 
Jan. 
Jan. 
Jan, 


1.1991 
1,1991 
1,1991 
1,1991 
1.1991 
1,1991 
1,1991 
1,1991 
1,1991 
1,1991 
1,  1991 
1,1991 
Jan.  1, 1991 
Jon.  1. 1991 
1.1991 
1.1991 
1,1991 
1.1991 
1.1991 
1,1991 


Jon 
Jan 
Jan 
Jan 
Jan 
Jan 


14  Parte: 

1-59, 

60-139 

140-199 

200-1199 


Tltta 

1200-&id 13.00 

ISPartK 

0-299 _ 12.00 

300-799 ; ^.00 

800-b»d 15.00 

lOPartK 

*-W S.SO 

150-999 14.00 

1000-£nd..: 19.00 

17  Parte: 

i-w „..;.. 1S.00 

200-239 U.00 

240-tnd ».00 

18  Parte: 

l-'W „ 1S.00 

150-279 16.00 

280-399 13.00 

400-End „ 9.00 

lOPartK 

1-199 „ „ 2t.OO 

200-lnd 9.50 

20  Parte: 

1-399 14.00 

400-499.. 15.00 

500-End 21.00 

ai  Parte: 

1-99 12.00 

100-169 „... 11.00 

170-199...... 17.00 

200-299 S.SO 

300-499 29.00 

500-599 20.00 

•600-799.. 7.00 

800-1299 1S.0O 

1300-tnd 7.50 

22  Parte: 

1-299 25.00 

300-W 11.00 

23  17.00 

24  Parte: 

0-199 „ 20.00 

200-499 27.00 

500-699 13.00 

700-1699 M.00 

1700-tnd 13.00 

*28  25.00 

26  Parte: 

tl  1.0-1-1.60 17.00 

•H  1 . 1 70- 1 .300 11.00 

111.301-1.400 17.00 

111.401-1.500 30.00 

SI  1.501-1.640 16.00 

j  I  1 .64 1  - 1 .850 19.00 

il  1.851-1.907 20.00 

{ 1 1 .908-1 .  1000 22.00 

i  1 1 .  1001-1 .1400 18.00 

§  1 1 .  1401-lnd M.OO 

2-29 21.00 

30-39 „ ^.....^ 14.00 

40-49 ^ „ 13.00 

50-299 „ 1S.00 

300-499..... 17.00 

500-599 „ „ 6.00 

•600-W 6.50 


Afr 
♦Apr 

Apr 


RavtatonOate 
Jan.  1.  1991 

Jan.  1.  1991 
Jan.  1.  1991 
Jon.  1.  1991 

Jan.  1,  1991 
Jon.  1,  1991 
Jan.  1,  1991 

A^.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1990 

Apr.  1,  1991 
Apr.  1,  1990 
Apr.  1, 1991 
Apr.  1,  1991 

Apr.  1,  1990 
Apr.  1,  1991 

Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1990 

Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1.  1990 
Apr.  1,  1991 
Apr.  1.  1990 
Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1.  1990 
Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1,  1990 
Apr.  1,  1991 

Apr.  1,  1990 
Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1. 1990 
«Apr.  1.  1990 
Apr.  1,  1991 

Apr.  1, 1991 

Apr.  1.  1991 
1.1991 

Apr.  1,  1991 

Apr.  1,  1991 
1,  1991 
1.  1990 
1,  1990 
1,  1990 
«Apr.  1.1990 

Apr.  1.  1990 
1,  1990 
1,1991 
1.  1989 
1,  1989 

Apr.  1.  1991 
«Apr.  1,  1990 

Apr.  1,  1991 


VI 
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TiM 


Price       Revision  Date 


29  Parts: 

0-99 „ 18.00 

100-499 8.00 

500-«99 „ 26.00 

900-1899 „ 12.00 

1900-1910  (§§  1901.1  U>  1910.999) 24.00 

1910  (§§  1910.1000  to  end) U.OO 

1911-1925 „ „ „ 9.00 

1926 12.00 

1927-End 25.00 

30  Parts: 

0-199 22.00 

200-699 14.00 

700-End _ 21.00 

31  Parts: 

0-199 15.00 

200-End 19.00 

32  Parts: 

1-39,  Vo).  1 15  00 

1-39,  Vol.  H 19.00 

1-39,  Vol.  HI 18  00 

1-189 24.00 

190-399 28.00 

400-629 24.00 

630-699 13  00 

700-799 17.00 

800-&KJ 19.00 

33  Parts: 

1-124 16.00 

125-199.., 18.00 

200-Eiid 20.00 

34  Parts: 

1-299 _ 23.00 

300-399 „ 14  00 

400-&M1 . 27.00 

35  10.00 

36  Parts: 

1-199 „ 12.00 

200-6)d 25.00 


37 

38  Parts: 

0-17 

18-&KJ 

39 

40  Parts: 

1-51 

52 


15.00 

24.00 

21 .00 

14.00 

27.00 

" 28.00 

53-60 31.00 

61-80 13  00 

8 1-«5 „ 1 1 .00 

86-99 _ „ 26  00 

100-149 27.00 

150-189 „ 23  00 

190-259 „ 13.00 

260-299. ..„ 22.00 

300-399 „„ 11.00 

400-424 „ "."  23  00 

425-699 23  00 

700-789 17.00 

790-€nd 21.00 

41  Ctiapters: 

1,  1-1  to  1-10 13.00 

1,  1-1  Ho  Appeodn,  2  (2  Rtsorvod) „ 13.00 


3-6.. 

7 

8 

9 

10-17 

18,  Vol.  I,  Portj  1-5., 


14.00 

6.00 

4.50 

» 13.00 

9.50 

13.00 

18,  Vol.  «,  Pom  6-19 13  00 

18,  Vol.  lU.  Pom  20-52 13  OO 


July  1,  1990 
July  1,1990 
July  1,  1990 
July  1,  1990 
July  1,  1990 
July  1,  1990 
»  July  1,  1989 
July  1.  1990 
July  1,1990 

July  1,  1990 
July  1,  1990 
July  1,  1990 

July  1.  1990 
July  1,  1990 

•July  1,  1984 

•  July  1.  1984 

*July  1,  1984 

July  1,  1990 

July  1,  1990 

July  1,1990 

•July  1,1989 

July  1,  1990 

July  1,  1990 

July  1,1990 
Julyl,  1990 
July  1,1990 

July  1,  1990 
July  1,  1990 
July  1,  1990 
July  1,  1990 

July  1,  1990 
July  1,  1990 
July  1,  1990 

July  1.  1990 

Julyl,  1990 

,  July  1,  1990 

July  1,  1990 
July  1,  1990 
Julyl,  1990 
Julyl,  1990 
July  1,  1990 
Julyl,  1990 
Julyl,  1990 
July  1,  1990 
Julyl,  1990 
Julyl,  1990 
Julyl,  1990 
Julyl,  1990 
•July  1,1989 
Julyl,  1990 
Julyl,  1990 

^July  1,1984 
^July  1.1984 
»July  1,1984 
^  July  1,  1984 
*July  1,1984 
*  July  1.1984 
^  July  1,  1984 
^July  1,  1984 
^  July  1,  1984 
^  July  1,  1984 


TH1« 

19-100 13.00 

1-100 „ 8.50 

101 24.00 

102-200 „ 1 1 .00 

201-£nd 13.00 

42  Parts: 

l-*0 16.00 

61-399 5.50 

400-429 „ 21.00 

430-End 25.00 

43  Parts: 

1-999 19.00 

1000-3999 26.00 

4000-End 12.00 

4*  23.00 

45  Part*: 

1-lW 17.00 

200-499 12.00 

500-1199 26.00 

1200-End 18.00 

46  Parts: 

1-^ 14.00 

«l-*9 14.00 

70-89 8.00 

90-139 12  00 

140-155 13.00 

156-165 14  00 

166-199..„ „ 14.00 

200-499 20.00 

500-End 1 1 .00 

47  Parts: 

0-19 19.00 

20-39 ,8.00 

40-69 , 9.50 

70-79 18.00 

80-6id _ 20.00 

48  Chapters: 

1  (Ports  1-51) 30.00 

1  (Ports  52-99) _ 19.00 

2  (Ports  201-251) 19.00 

2  (Ports  252-299) : 15,00 


3-6 

7-14 

15-End.. 


19.00 
26.00 
29.00 


14.00 


49  Parts: 

1-99 „... 

100-177 „ 27  00 

178-199 1""  22.00 

200-399 21  00 

400-999 ."""  26!o0 

1000-1199 17.00 

1200-End . „ 19.00 

50  Parts: 

l-IW 20.00 

200-599 16.00 

60O-£nd 15.00 

CFR  Index  ond  rMmqi  Aids 30.OO 

Complete  1991  OR  set 620.00 

Microfiche  CFR  EdHioni 

Complete  set  (one-time  moiling) 185.00 

Complete  set  (one-time  moiling) 185.00 

Subscription  (mofled  as  issued) 188.00 

Subscription  (moiled  oi  issued) 188.00 


Revision  Osts 

^  July  1,  1984 
July  1,  1990 
Julyl,  1990 
July  1,  1990 
July  1,  1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

Oct.  1.  1990 
Oct.  1,  1990 
Oct.  1.  1990 
Oct.  1,  1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

Oct.  1,  1990 
Oct.  1.  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

Oct.  1.1990 
Oct.  1,  1990 
Oct.  1,  1990 

Jon.  1,  1991 

1991 

1988 
1989 
1990 
1991 


hdtviduol  copies 

'  B«couM  Fitt*  3  it  on  annual  compilolio 
.  retointd  01  0  (lemunwil  r«f«r«nc*  lourt*. 

No  omondiTiontt  to  tnii  voHinio  woro  p 

31,  1990  Th(  cm  voluin*  nwtd  ionuory  I 

'No  omondmonti  to  this  volumt  wortpr 

31,  1990  Tho  CH)  votumo  isiuwl  April  1.  V 

*  No  omondwwnh  10  this  voKimo  wmtfi 
31.  1991   Tho  Cn  voium*  buwd  April  1,  1< 

*  No  amondnwnii  to  thit  voIurm  «»«r«  pi 
30,  1990  r>it  CfR  volutn*  Istutd  Juty  1.  19 

•Th*  JuIy  1,  I98S  mthon  of  3?  CFR  t 
incKniv*.  For  Iho  M  Mxt  o<  Itw  CMwiso  . 
Itroo  CH)  votumoi  ittuod  ai  a<  July  1.  1964 

'  Th«  July  1.  198S  tdition  of  41  CFR  On 
49  indwtivo.  For  lti«  lull  ttxt  of  procuromont 
CFR  voluniM  Isiwtd  01  el  July  1   19M  conta 
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VII 


■nt»«  Prtca 

19-100 ,3.00 

1-100 „ 8.50 

101 24.00 

102-200 1 1 .00 

201-Eiid ,3.00 

42  Parts: 

l-*0 16.00 

61-399 „ 5.50 

400-429 21.00 

430-End 25.00 

43Parts: 

1-999 ,9.00 

1000-3999 26.00 

4000-bid ,2.00 

**  23.00 

45  Parts: 

1-199 ,7.00 

200-499 ,2  00 

500-1199 26.00 

1200-End ,8.00 

46  Parts: 

l-*0 ,4.00 

41-69 ,4.00 

70-89 8.00 

90-139 ,2  00 

140-155 ,3.00 

156-165 ,4.00 

166-199 ,4  00 

200-499 20.00 

500-6id , ,  .00 

47  Parts: 

0-19 ,9.00 

20-39 ,8.00 

40-69 , 9.50 

70-79 „ ,8.00 

80-6id _ 20.00 

48  Chapters: 

1  (Parts  1-51) 30.00 

1  (Ports  52-99) „ ,9.00 

2  (Ports  201-251) ,9.00 

2  (Ports  252-299) ; ,5,00 

3-6 „ ,9.00 

7-14 26.00 

15-Bid 29.00 

49  Parts: 

1-99 ,4.00 

100-177 „ 27.00 

178-199 22.00 

200-399 2 1  00 

400-999 "Z.  26  00 

1000-1199 ,7.00 

1200-End ,9.00 

50  Parts: 

1-199 20.00 

200-599 ,6.00 

60O-£nd ,5.00 

CFR  Index  and  Pmfings  Aids 30.00 

Complete  1991  CFR  set 620.00 

Microfidte  CFR  EdHioni 

Complete  set  (one-time  moOing) 185.00 

Complete  set  (one-time  moing) 185.00 

Subscription  (mailed  os  issued) 188.00 

Subscription  (moiled  os  issued) 188.00 


Revision  Oete 

^  July  1,  1984 
July  1,  1990 
Julyl.  1990 
July  1.  1990 
July  1,  1990 

Oct.  1, 1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

Oct.  1, 1990 
Oct.  1,  1990 
Oct.  1.  1990 
Oct.  1, 1990 

Oct.  1,  1990 
Oct.  1, 1990 
Oct.  1. 1990 
Oct.  1, 1990 

Oct.  1,  1990 
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Federal  Communications  Commission 

NOTICES 

Meetings;  Sunshine  Act.  38077 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  38077 
Food  and  Drug  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Deputy  Commissioner  for  Policy,  36001 

Forest  Service 

NOTICES 

Environmental  statements;  availsbiljty.  etc.: 
Sequoia  National  Forest.  CA,  3GG49 

Heaiti)  and  Human  Services  Psyartmsnt 

See  Food  and  Drug  Administration;  Health  Care  Fiosncing 
Administration:  Social  Security  Administration 

Health  Care  Rnancing  Administration 

PROPOSED  RULES 

Medicare: 
Inpatient  hospital  prospective  payment  system  and  19S2 
FY  rates 
Correction.  36030 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  36058 

Housing  and  UrtMHi  Development  Department 

RULES 

Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Fair  market  rents  for  new  construction  end  substantial 
rehabilitation:  authority  redelegation  to  Regional 
Administrators,  36001 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
36059 


IV 


Federal  Register  /  Vol.  56.  No.  146  /  Tuesday.  July  30.  1991  /  Contents 


Organization,  functions,  and  authority  delegations: 
Fair  Housing  and  Equal  Opportunity,  Regional  Director  in 

Region  VI,  36062 
Regional  offices,  etc.;  order  of  succession — 
Atlanta,  36063 

immigration  and  Naturalization  Service 

PROPOSED  RULES 
Immigration: 
Nonimmigrant  visas  or  passports;  waivers  due  to 
unforeseen  emergency,  36028 

Interior  Department 

See  Land  Management  Bureau;  National  Park  Service 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  36077 

Interstate  Commerce  Commission 

NOTICES 

Meetings;  Sunshine  Act,  36078 
Railroad  operation,  acquisition,  construction,  etc.: 
Adrian  &  Blissfield  Rail  Road  Co..  36064 

Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Meetings: 
Susanville  District  Advisory  Council,  36063 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 

Space  Systems  and  Technology  Advisory  Committee, 
36065 

National  Arctiives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  36066 

National  Commission  on  Acquired  Immune  Deficiency 
Syndrome 

NOTICES 

Meetings,  36066 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 

Media  Arts  Advisory  Panel,  36067 

Museum  Advisory  Panel.  36067 
(2  documents) 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Importation  fees  schedule,  36046 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Takata-Gerico  Corp..  36075 


National  Oceanic  and  Atmospheric  Adminlstrati* 

RULES 

Fishery  conservation  and  management: 

Western  Pacific  crustacean.  36012 
NOTICES 
Environmental  statements;  availability,  etc.: 

National  Marine  Sanctuary  designations — 
Kahoolawe  Island,  HI;  meetings,  36050 
Fishery  conservation  and  management: 

South  Atlantic  snapper-grouper.  36052 
Meetings: 

National  Fish  and  Seafood  Promotional  Council,  36052 

North  Pacific  Fishery  Management  Council.  36053 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

George  Washington  Memorial  Parkway.  Potomac  Greens 
development,  VA,  36063 
Meetings:* 

Civil  War  Sites  Advisory  Commission,  36064 
National  Register  of  Historic  Places: 

Pending  nominations,  36064 

National  Science  Foundation 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Antarctic  Pollution  Control  Task  Group,  36068 

Meetings: 
Experimental  Programs  Proposal  Review  Panel,  36068 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  non-exclusive,  exclusive,  or  partially 
exclusive: 
Alton  Dean  Medical,  Inc..  36053 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  36078 

Radioactive. material;  below  regulatory  concern;  policy 
statement  implementation  deferral,  36068 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
36069,  36070 
[2  documents) 

Public  Health  Service 

See  Food  and  Drug  Administration 

Rural  Electrification  Administration 

PROPOSED  RULES 

Rural  development: 
Loan  and  grant  program,  36014 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  36070 

Depository  Trust  Co..  36071 

New  York  Stock  Exchange,  Inc..  36072 

Pacific  Stock  Exchange,  Inc.,  36073 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Pacific  Stock  Exchange,  Inc.,  36074 

Philadelphia  Stock  Exchange,  Inc..  36074 
Applications,  hearings,  determinations,  etc.: 

Gould  Investors  LP.,  36074 

Timberland  Co.,  36074 
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National  Oceanic  and  Atmospheric  AdmlnistratI* 

RULES 

Fishery  conservation  and  management: 

Western  Pacific  crustacean.  36012 
NOTICES 
Environmental  statements;  availability,  etc.: 

National  Marine  Sanctuary  designations — 
Kahoolawe  Island,  HI;  meetings.  36050 
Fishery  conservation  and  management: 

South  Atlantic  snapper-grouper,  36052 
Meetings: 

National  Fish  and  Seafood  Promotional  Council,  36052 

North  Pacific  Fishery  Management  Council.  36053 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

George  Washington  Memorial  Parkway,  Potomac  Greens 
development.  VA,  36063 
Meetings:* 

Civil  War  Sites  Advisory  Commission.  36064 
National  Register  of  Historic  Places: 

Pending  nominations,  36064 

National  Science  Foundation 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Antarctic  Pollution  Control  Task  Group.  36068 
Meetings: 

Experimental  Programs  Proposal  Review  Panel.  36068 

National  Technical  Information  Service 

NOTICES 

Patent  licenses,  non-exclusive,  exclusive,  or  partially 
exclusive: 
Alton  Dean  Medical,  Inc.,  36053 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act.  36078 

Radioactive. material;  below  regulatory  concern;  policy 
statement  implementation  deferral.  36068 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
36069.  36070 
[2  documents) 

Public  Health  Service 

See  Food  and  Drug  Administration 

Rural  Electrification  Administration 

PROPOSED  RULES 

Rural  development: 
Loan  and  grant  program,  36014 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes; 

Chicago  Board  Options  Exchange.  Inc.,  36070 

Depository  Trust  Co..  36071 

New  York  Stock  Exchange,  Inc..  36072 

Pacific  Stock  Exchange,  Inc.,  36073 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Pacific  Stock  Exchange,  Inc.,  36074 

Philadelphia  Stock  Exchange.  Inc..  36074 
Applications,  hearings,  determinations,  etc.: 

Gould  Investors  LP.,  36074 

Timberland  Co.,  36074 


Social  Security  Administration 

RULES 

Social  security  benefits: 

Elementary  or  secondary  school  students;  full-time 
attendance,  35998 
Supplemental  security  income: 

Death  beneHts  spent  on  last  illness  and  burial.  35999 

State  Department 

PROPOSED  RULES 

Visas;  nonimmigrant  documentation: 
Visa  or  passport  waivers  due  to  unforeseen  emergency, 
36029 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard;  National  Highway  Traffic  Safety 
Administration 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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the  Code  of  Federal  Reguli 
published  under  50  titles  pi 
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DEPARTMENT  OF  AQRICI 
Agricultural  Marketing  Se 

7  CFR  Part  929 
[FV-91-266  FR] 

Cranberries  Grown  in  Stal 
Massachusetts,  Rhode  Isli 
Connecticut,  New  Jersey, 
Michigan,  Minnesota,  Ore( 
Washington,  and  Long  isli 
State  of  New  York;  Suspei 
Provision  Regarding  the  M 
Which  To  Conduct  a  ContI 
Referendum  Under  the  Cr 
Marketing  Order 

agency:  Agricultural  Mark 

USDA. 

action:  Final  rule. 

summary:  The  Agricultural 
Service  is  adopting,  withou 
modification,  as  a  final  rule 
provisions  of  a  temporary  s 
an  order  provision  which  n 
continuance  referendum  to 
conducted  on  the  marketinj 
cranberries  grown  in  10  Sta 
the  month  of  May  1991.  (56 
May  9, 1991).  The  order  cur 
specifies  that  a  continuanct 
should  be  conducted  every 
the  month  of  May,  commen 
The  suspension  of  the  conti 
referendum  date  allows  the 
Department  of  Agriculture  ( 
to  delay  conducting  a  contii 
referendum  until  1992,  as  re 
by  the  Cranberry  Marketinf 
(Committee).  The  Committe 
responsible  for  local  admini 
the  marketing  order. 
DATES:  The  partial  suspensi 
S  929.68  published  on  May  ( 
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This  section  o(  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARtMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  929 

[FV-91-266  FRl 

Cranberries  Grown  in  State*  of 
Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  Yorit;  Suspension  of  a 
Provision  Regarding  the  Month  In 
Which  To  Conduct  a  Continuance 
Referendum  Under  the  Crant>erry 
Marketing  Order 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  The  Agricultural  Marketing 
Service  is  adopting,  without 
modification,  as  a  final  rule  the 
provisions  of  a  temporary  suspension  of 
an  order  provision  which  required  a 
continuance  referendum  to  be 
conducted  on  the  marketing  order  for 
cranberries  grown  in  10  States  during 
the  month  of  May  1991.  (56  PR  21444, 
May  9, 1991).  The  order  currently 
specifies  that  a  continuance  referendum 
should  be  conducted  every  four  years  in 
the  month  of  May,  commencing  in  1975. 
The  suspension  of  the  continuance 
referendum  date  allows  the  U.S. 
Department  of  Agriculture  (Department) 
to  delay  conducting  a  continuance 
referendum  until  1992,  as  recommended 
by  the  Cranberry  Marketing  Committee 
(Committee).  The  Committee  is 
responsible  for  local  administration  of 
the  marketing  order. 
DATES:  The  partial  suspension  of 
S  929.68  published  on  May  9, 1991  was 


in  effect  from  May  9, 1991  through  May 
31, 1991. 

rOR  FURTHER  INFORMATION  CONTACT: 

Maureen  T.  Pello,  Marketing  Specialist. 
Marketing  Order  Administration  Branch, 
F4V.  AMS,  USDA,  room  2525-5.  P.O. 
Box  96456.  Washington.  DC  20090-6456 
telephone:  (202)  475-3920. 
SUPPI^MENTARY  INFORMATION:  This 
suspension  is  issued  under  Marketing 
Order  No.  929  (7  CFR  part  929),  as 
amended,  regulating  the  handling  of 
cranberries  grown  in  10  states.  The 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

This  rule  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  30  handlers 
of  cranberries  subject  to  regulation 
under  the  cranberry  marketing  order 
and  approximately  950  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  receipts  of 
less  than  $500,000.  and  small  agricultural 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  cranberries  may  be  classified  as 
small  entities. 

This  action  finalizes  the  May  9. 1991 
(56  FR  21444)  suspension  of  the 
provision  in  the  order  which  specified 
the  month  in  which  a  continuance 


referendum  should  be  conducted  to 
determine  if  producers  favor  the 
continuance  of  the  cranberry  marketing 
order.  That  date  is  specified  in 
8  929.68(d)  of  the  order.  The  suspension 
was  unanimously  recommended  by  the 
Committee  at  its  March  6. 1991,  meeting. 

Section  929.68(d)  of  the  order  provided 
that  the  Secretary  shall  conduct  a 
referendum  during  the  month  of  May 
1975  to  ascertain  whether  continuance 
of  this  part  is  favored  by  the  producers, 
and  that  the  Secretary  shall  conduct 
such  a  referendum  during  the  month  of 
May  of  every  fourth  year  thereafter.  A 
continuance  referendum  was  therefore 
scheduled  to  be  conducted  in  May  1991. 

In  August  1989,  the  Committee 
recommended  several  amendments  to 
the  marketing  order.  The  Administrator 
issued  a  Recommended  Decision 
(January  18, 1991,  56  FR  1938)  on  these 
amendments.  Exceptions  to  the 
Recommended  Decision  were  due  on 
March  15, 1991.  Under  the  applicable 
rules  of  practice  (7  CFR  part  900),  the 
next  step  in  the  amendment  process  is 
for  the  Secretary  to  consider  the  record 
including  any  exceptions  to  the 
Recommended  Decision  and  then  issue 
a  Secretary's  Decision  and.  if  warranted, 
a  Referendum  Order.  Without  this 
suspension,  it  was  possible  that  any 
referendum  on  the  order  amendments 
would  coincide  with  or  closely  follow  a 
continuance  referendum. 

Therefore,  the  provisions  regarding 
the  May  1991  continuance  referendum 
were  temporarily  suspended  from  May 
9. 1991.  through  May  31. 1991.  in  order  to 
allow  the  Department  to  complete  the 
amendatory  proceeding  prior  to 
conducting  a  continuance  referendum. 
Although  the  suspension  postpones  the 
next  continuance  referendum  for  the 
cranberry  marketing  order  until  May 
1995,  88  provided  in  $  929.68(d),  the 
Committee  also  recommended  that  the 
Secretary  conduct  a  continuance 
referendum  prior  to  May  1992.  We 
expect  that  such  continuance 
referendum  would  be  conducted 
sometime  between  January  1992  and 
May  1992,  following  the  cranberry 
harvest. 

This  action  will  not  have  a  significant 
economic  impact  on  small  producers  or 
handlers.  The  temporary  suspension  of 
the  order  provision  allows  the  Secretary 
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to  conduct  a  continuance  referendum 
later  than  the  May  1991  date  specified  in 
the  order.  Thus,  there  is  no  significant 
economic  impact  anticipated. 

No  comments  were  received  on  the 
temporary  suspension  during  the 
comment  period  which  ended  on  May 
24, 1991. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  available 
information,  it  is  found  that  the  second 
sentence  in  §  929.68(d),  does  not  tend  to 
effectuate  the  declared  policy  of  the  Act 
for  the  period  specified  herein  and 
should  be  temporarily  suspended  for 
that  period. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  this  final  rule  is  an  adoption, 
without  modification,  of  a  temporary 
suspension  of  an  order  provision  which 
was  suspended  from  May  9  through  May 
31. 1991. 

List  of  Subjects  in  7  CFR  Part  29 

Cranberries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  929  is  amended  as 
follows: 

PART  929-CRANBERRIES  GROWN  IN 
THE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT.  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA,  OREGON,  WASHINGTON, 
AND  LONG  ISLAND  IN  THE  STATE  OF 
NEW  YORK 

1.  The  authority  citation  for  7  CFR 
part  929  continues  to  read  as  follows: 

Authority:  See*.  1-19.  48  Stat.  31,  as 
o.nended:  7  U.S.C  601-674. 

2.  Accordingly,  the  temporary 
suspension  of  the  order  provision  in 
S  929.68(d),  from  May  9. 1991  throu^ 
May  31, 1991,  which  was  published  at  56 
FR  21444  on  May  9, 1991.  is  adopted  as  a 
final  rule  without  change. 

Dated:  July  17, 1991. 

ioAno  R.  Smith, 

Assistant  Secretary.  Marketing  and 
Inspection  Services. 

[FR  Doc.  91-17566  Filed  7-29-01;  8:45  am) 

BIUJNOCOOC  3410-02^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

RIN0960-AC83 

Full-Time  Attendance  by  Elementary 
or  Secondary  School  Student 

agency:  Social  Security  Administration, 
HHS. 

action:  Final  rule. 

SUMMARY:  We  are  amending  our  rule  on 
full-time  attendance  by  an  elementary  or 
secondary  school  student  to  provide 
that,  in  some  situations,  we  may 
determine  that  scheduled  attendance  of 
fewer  than  20  hours  per  week  will  be 
considered  full-time  attendance  for 
purposes  of  entitlement  to  child's 
insurance  benefits.  We  believe  that  this 
amendment  will  enable  us  to  fulfill  more 
equitably  the  intent  of  Congress  in 
providing  these  benefits. 

EFFECTWE  DATE:  This  rule  is  effective 
July  30, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jack  Schanberger,  Legal  Assistant,  3-B-l 
Operations  Building.  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (301) 
965-S471. 

SUPPLEMENTARY  INFORMATION:  With 
several  exceptions,  child's  insurance 
benefits  under  the  Social  Security  Act 
(the  Act)  usu€dly  terminate  when  the 
child  attains  age  18.  One  exception 
allows  benefits  for  persons  under  age  19 
who  are  full-time  elementary  or 
secondary  school  students. 

Section  202(d)(7)(A)  of  the  Act,  42 
U.S.C  402(d)(7)(A)  provides  that  a  full- 
time  elementary  or  secondary  school 
student  is  an  individual  who  is  in  full- 
time  attendance  as  a  student  at  an 
elementary  or  secondary  school,  as 
determined  by  the  Secretary  of  Health 
and  Himian  Services,  in  accordance 
with  regulations  prescribed  by  him,  in 
the  light  of  the  standards  and  practices 
of  the  schools  involved. 

Our  regulation  requires  that  an 
elementary  or  secondary  school  student 
must  be  scheduled  to  attend  school  at 
least  20  hours  per  week  to  be  considered 
a  full-time  student.  Our  experience  has 
shown  that  this  is  generally  a 
reasonable  standard.  However,  we  are 
aware  that  there  are  some  unique 
situations  in  which  students  are  enrolled 
for  full-time  attendance  under  the 
school's  standards  and  practices  but, 
because  of  special  circumstances,  the 
students  are  unable  to  schedule 
attendance  of  at  least  20  hours  per 
week. 


For  example,  in  the  case  of  Haberman 
v.  Finch.  418  F.  2d  664  (2d  Cir.  1969),  a 
claimant  had  been  forced  to  discontinue 
her  schooling  at  age  14  because  of  a 
serious  illness.  When  she  was  able  to 
resume  school  at  age  17,  she  applied  for 
admission  to  the  public  and  private 
schools  where  she  lived,  and  was  told 
by  school  authorities  that  she  was  too 
old  to  enroll  as  a  full-time  high  school 
day  student.  The  only  program  available 
to  her  was  an  evening  high  school 
program  at  a  fully  accredited  private 
school  that  enabled  her  to  take  16  !^ 
hours  of  class  per  week:  This  scheduled 
attendance  was  considered  to  be  the 
equivalent  of  full-time  day  instruction. 
The  court  held  that  where  a  child  takes 
the  maximum  number  of  hours  available 
in  the  only  accredited  school  program 
available  to  the  child  and  meets  the 
other  conditions  for  entitlement  to 
child's  benefits,  there  should  be  little 
question  of  the  child's  right  to  receive 
benefits  under  a  limited  exception  to  the 
20-hour  rule. 

For  the  above  reasons,  we  are 
amending  S  404.367(b)  to  provide  for     • 
exceptions  to  the  20-hour  rule  where  the 
student  is  considered  to  be  full-time  for 
day  students  under  the  school's 
standards  and  practices  and  either  the 
school  does  not  schedule  at  least  20 
hours  per  week  for  the  child  and 
attending  that  school  is  the  student's 
only  reasonable  alternative,  or  the 
student's  medical  condition  prevents 
him  or  her  from  scheduled  attendance  of 
at  least  20  hours  per  week.  We  believe 
that  this  modification  to  our  rules  is 
consistent  with  the  intent  of  Congress 
that  child's  insurance  benefits  be  paid  to 
full-time  elementary  or  secondary 
school  students  under  age  19  who  have 
suffered  a  loss  of  parental  support.  Our 
experience  has  shown  that  20  hours  per 
week  is  a  reasonable  attendance 
standard  for  most  students,  but  that 
there  is  a  need  to  provide  for 
exceptional  situations,  such  as  the  one 
presented  in  Haberman.  where  students 
are  prevented  by  reasons  beyond  their 
control  fi-om  enrolling  in  a  program  that 
provides  for  attendance  of  at  least  20 
hours  per  week. 

Discussion  of  Comments 

On  September  6, 1990,  a  proposed  rule 
was  published  in  the  Federal  Register  at 
55  FR  36656  with  a  60-day  comment 
period.  We  received  comments  from  one 
individual.  The  commenter  believes  that 
the  school's  statement  that  a  student  is 
prevented  from  enrolling  for  at  least  20 
hours  per  week  should  be  sufficient 
cause  to  grant  an  exception.  Paragraph 
(b)(2)  of  this  final  regulation  S  404.367 
provides  that  we  may  request  medical 
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For  example,  in  the  case  of  Haberman 
v.  Finch.  418  F.  2d  664  (2d  Cir.  1969),  a 
claimant  had  been  forced  to  discontinue 
her  schooling  at  age  14  because  of  a 
serious  illness.  When  she  was  able  to 
resume  school  at  age  17,  she  applied  for 
admission  to  the  public  and  private 
schools  where  she  lived,  and  was  told 
by  school  authorities  that  she  was  too 
old  to  enroll  as  a  full-time  high  school 
day  student.  The  only  program  available 
to  her  was  an  evening  high  school 
program  at  a  fully  accredited  private 
school  that  enabled  her  to  take  16^ 
hours  of  class  per  week:  This  scheduled 
attendance  was  considered  to  be  the 
equivalent  of  full-time  day  instruction. 
The  court  held  that  where  a  child  takes 
the  maximum  number  of  hours  available 
in  the  only  accredited  school  program 
available  to  the  child  and  meets  the 
other  conditions  for  entitlement  to 
child's  benefits,  there  should  be  little 
question  of  the  child's  right  to  receive 
benefits  under  a  limited  exception  to  the 
20-hour  rule. 

For  the  above  reasons,  we  are 
amending  {  404.367(b)  to  provide  for 
exceptions  to  the  20-hour  rule  where  the 
student  is  considered  to  be  full-lime  for 
day  students  under  the  school's 
standards  and  practices  and  either  the 
school  does  not  schedule  at  least  20 
hours  per  week  for  the  child  and 
attending  that  school  is  the  student's 
only  reasonable  alternative,  or  the 
student's  medical  condition  prevents 
him  or  her  from  scheduled  attendance  of 
at  least  20  hours  per  week.  We  believe 
that  this  modification  to  our  rules  is 
consistent  with  the  intent  of  Congress 
that  child's  insurance  benefits  be  paid  to 
full-time  elementary  or  secondary 
school  students  under  age  19  who  have 
suffered  a  loss  of  parental  support.  Our 
experience  has  shown  that  20  hours  per 
week  is  a  reasonable  attendance 
standard  for  most  students,  but  that 
there  is  a  need  to  provide  for 
exceptional  situations,  such  as  the  one 
presented  in  Haberman,  where  students 
are  prevented  by  reasons  beyond  their 
control  from  enrolling  in  a  program  that 
provides  for  attendance  of  at  least  20 
hours  per  week. 

Discussion  of  Comments 

On  September  6, 1990,  a  proposed  rule 
was  published  in  the  Federal  Register  at 
55  FR  36656  with  a  60-day  comment 
period.  We  received  comments  from  one 
individual.  The  commenter  believes  that 
the  school's  statement  that  a  student  is 
prevented  from  enrolling  for  at  least  20 
hours  per  week  should  be  sufficient 
cause  to  grant  an  exception.  Paragraph 
(b)(2)  of  this  final  regulation  S  404.367 
provides  that  we  may  request  medical 


evidence  or  a  statement  fro™  the  school. 
In  many  cases,  we  may  find  that  the 
statement  from  flie  school  is  sufficient 
evidence  to  support  a  determination  that 
the  exception  has  been  met.  In  order  to 
ensure  that  benefits  under  the  Act  are 
paid  property,  however,  we  believe  that 
we  must  reserve  the  right  to  seek 
additional  evidence,  and  possibly  to 
reject  the  statement  from  the  school, 
when  appropriate.  Accordingly,  we  have 
not  changed  the  final  rule. 

The  commenter  also  suggests  that  we 
amend  our  regulation  to  provide  that 
benefits  may  be  paid  to  a  high  school 
student  who  is  no  older  than  20  years 
old.  However,  the  age  at  which  child's 
insurance  benefits  payable  to  a  full-time 
elementary  or  secondary  school  student 
must  cease  is  prescribed  by  statute  in 
sections  202(d)(1)  and  202(d)(7)(D)  of  the 
Act,  as  reflected  in  $  404.352(b)(1)  of  our 
regulation.  Although  there  are  limited 
circumstances  in  which  a  student  may 
continue  to  receive  benetits  for  a  few 
months  after  he  or  she  attains  age  19, 
the  statute  does  not  permit  the  extension 
suggested  by  the  commenter.  For  the 
reasons  stated  above,  we  have  not 
revised  the  proposed  rule  based  on  the 
comments. 

We  have,  however,  replaced  the 
reference  to  an  "illness"  in 
5  404.367(b)(2)  with  a  reference  to  a 
"medical  condition"  because  we  believe 
that  this  broader  reference  more  clearly 
expresses  our  policy. 

Regulatory  Procedures 

Executire  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  the  sraaD  number 
of  cases  involved  will  result  in  negligible 
program  and  administrative  costs. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Regukttory  Flexibility  Act 

We  certify  that  this  final  rule  will  not 
have  a  significant  economic  impatrt  on  a 
substantial  number  of  small  entities 
since  this  rule  affects  only  the 
entitlement  of  individuals  to  monthly 
benefits.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  PuHic 
Law  9fr-3S4,  the  Regulatory  Flexitnlity 
Act,  is  not  required 

Paperwork  Reduction  Act 

This  final  rule  imposes  no  additional 
reportii^  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.803  Social  Security — 
Retirement  tnaurance;  93.805  Social 
■Seoirity — Survivors  Insurance) 


Ust  of  Subjects  in  20  CFR  P^-IN 

Administrative  practice  and 
prooednre;  Death  benefits;  Disability 
benefits;  Old-Age,  Surrivors,  and 
Disability  Insurance. 

Dated:  May  8,  IWl. 
Gwmdelyii  S.  fQng, 
Commissioner  of  Social  Security. 

Approved;  June  2a  1991. 
LouU  W.  Sullivan. 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble.  Subpart  0  of  part  404  of  20 
CFR  chapter  III  is  amended  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS,  AND  DISABILITY 
INSURANCE  (1950-        ) 

1.  The  authority  citation  for  subpart  D 
continues  to  read  as  follows: 

AiiOiority:  Sees.  202.  203  (a)  and  (b).  206(a). 
216,  223,  228(a)-(e).  and  1102  of  the  Social 
Security  Act;  42  U.S.C.  402, 403  (a)  and  (b). 
405(a),  416,  423,  428{a)-{e),  and  1302. 

2.  Section  404.367  is  amended  by 
revising  the  mtroductory  text  and 
paragraph  (b)  to  read  as  follows: 

(404^7    Whan  you  ar*  a '*fult-time 
•tententary  or  aeoendary  school  attNtont" 

Beginning  August  1982,  you  may  be 
eligible  for  child's  benefits  if  you  are  a 
full-time  elementary  or  secondary 
school  student  For  the  purposes  of 
determining  whether  the  conditjons  of 
entitlement  are  met  throughout  the  first 
month  as  stated  in  {  404.352(a)(2)(i),  if 
you  are  entitled  as  a  student  on  the 
basis  of  attendance  at  an  elementary  or 
secondary  school,  you  will  be 
considered  to  be  in  full-time  attendance 
for  a  month  during  any  p€irt  of  which 
you  are  in  full-time  attendance.  You  are 
a  full-time  elementary  or  secondary 
school  student  if  you  meet  all  the 
following  conditions: 

(b)  You  are  in  full-time  attendance  in 
a  day  or  evening  noncorrespondence 
course  of  at  least  13  weeks  duration  and 
are  carrying  a  subject  load  whidi  is 
considered  fiiH-time  for  day  students 
under  the  institution's  standards  and 
practices.  Additionally,  your  scheduled 
attendance  must  be  at  the  rate  of  at 
least  20  hours  per  week  unless  we  find 
that: 

(1)  The  school  attended  does  not 
schedule  at  least  20  hours  per  week  and 
going  to  that  particolar  school  is  your 
only  reasonable  aJtemativB;  or 

[2i  Your  medical  condrtioo  prevents 
you  from  having  scheduled  attendance 
of  at  least  .20  hoars  per  week.  To  prove 
that  your  nedioal  txaadltioa  prevents 
you  fix>m  sdiedttlint  20  hours  per  week. 


we  may  request  Aat  you  provide 
appropriate  medical  evidence  or  a 
statement  from  the  school. 
*        •        *        «        • 

[FR  Doc  91-17963  Hied  7-29-91:  8:45  am] 

MLLMO  COOe  41Se-M-M 


20  CFfi  Part  41« 

[Regulattona  No.  16] 

RtN  096O-AC52 

Supptementai  Sacority  tncome  for  tha 
Agad,  Blind,  and  OlsaMad;  Oaath 
Banaftts  Spant  on  Laat  HInaasand 
Burial 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  regulations  are  being 
amended  to  include  the  provisions  of 
section  9120  of  Public  Law  100-203  (the 
Omnibus  Budget  Reconciliation  Act  of 
1987)  enacted  December  22. 1987. 
Section  9120,  which  became  effective 
April  1, 1988,  amended  section  1612(a)(2) 
(D)  and  (E)  of  the  Social  Security  Act 
(the  ActJ  to  provide  that  payments  to  an 
individual  (including  gu'ts  and 
inheritances)  occasioned  by  the  death  of 
ano&er  person  will  not  be  considered 
income  for  supplemental  security 
income  (SSI)  purposes  to  &e  inctividual 
receivi.ng  them  to  the  extent  that  they 
are  used  to  pay  for  the  deceased 
person's  last  ilbiess  and  burial.  In 
addition.  &e  fmal  r\ile  provides  that 
death  benefits  to  be  spent  on  a  last 
illness  and  burial,  if  not  yet  spent  by  the 
first  of  the  month  following  the  month  of 
receipt,  will  not  be  considered  as 
resources  of  die  individual  receiving 
them  for  1  calendar  month  after  the 
month  of  receipt.  ITie  purpose  of  this 
change  in  the  regulations  is  to  allow  a 
reasonable  time  for  the  death  benefits  to 
be  used  for  payment  of  debts  accruii^g 
from  the  deceased  person's  last  illness 
and  burial  before  those  death  benefits 
affect  Ae  SSI  ehgibility  of  the  individual 
vAio  received  them. 

EFFECnvf  date:  July  sa  1991. 

FOR  FURTHER  INFORMATIQM  CONTACT 

Duane  Heatom.  Legal  Assistant  3-fi-i 
Operations  Buildii^  6401  Security  Blvd, 
Baltimoire,  MD  21235,  (301)  S8S-6470. 
SUPnZMCNTAinr  WFORMA-nON:  Under 
the  law  prior  to  the  enactment  of  PabHc 
Law  100-203  (the  Omnibus  Budget 
Reconciliation  Act  of  1987),  when  an 
indivitioal  received  payments  as  a 
beneficiary  of  a  life  insorance  policy,  ihe 
payoants  were  counted  as  Income  for 
SSI  purposes  except  for  any  amount  up 
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to  $1,500  that  the  individual  spent  for  the 
insured's  last  illness  and  burial 
expenses.  Illness  and  burial  expenses 
include  related  hospital  and  medical 
expenses,  funeral,  burial  plot  and 
interment  expenses,  and  other  related 
costs. 

Section  9120  of  Public  Law  100-203 
removed  the  $1,500  limit  on  the  amount 
of  the  proceeds  of  a  life  insurance  policy 
that  would  not  be  treated  as  income  if 
spent  on  the  last  illness  and  burial  of  the 
deceased  and  also  removed  from 
consideration  as  income  for  SSI 
purposes  other  payments  occasioned  by 
the  death  of  a  person,  including  gifts  and 
inheritances,  which  are  spent  on  the 
deceased  person's  last  illness  and 
burial.  Sections  416.1121  (e)  and  (g)  of 
the  regulations  are  revised  to  reflect 
these  statutory  changes.  Section  9120, 
however,  made  no  change  regarding  the 
treatment  of  these  funds  as  resources  for 
SSI  purposes.  Under  current  policy  and 
regulations,  death  benefits  retained  until 
the  month  following  the  month  of  receipt 
are  considered  countable  resources. 

Recognizing  that  the  recipient  of  death 
benefits  who  uses  all  or  part  of  those 
benefits  to  pay  the  expenses  of  the 
deceased  person's  last  illness  and  burial 
may  not  always  be  able  to  do  so  in  the 
same  month  in  which  he  or  she  receives 
them,  the  final  rule  at  S  416.1201(a)(4) 
also  would  make  a  change  in  current 
policy  regarding  treatment  of  these 
funds  as  resources.  In  order  to  allow  a 
reasonable  time  for  payment  of  the 
expenses  of  the  deceased  person's  last 
illness  and  burial  before  the  death 
benefits  affect  the  SSI  eligibility  of  the 
recipient,  these  final  regulations  provide 
that  death  benefits  to  be  spent  on 
outstanding  debts  resulting  from  the  last 
illness  and  burial  will  not  be  considered 
resources  of  the  individual  receiving 
them  for  the  calendar  month  after  the 
month  of  receipt. 

We  believe  that  such  a  change  in  the 
resources  rule  is  consistent  with,  and 
will  help  effectuate,  the  legislative  intent 
underlying  section  9120  of  Public  Law 
100-203.  That  intent  was  to  prevent  a 
reduction  or  cessation  of  SSI  benefits  on 
account  of  receipt  of  death  benefits  not 
intended  to  assist  the  recipient  in 
meeting  needs  of  food,  clothing,  or 
shelter  where  these  benefits  are  used  to 
pay  the  expenses  of  the  deceased's  last 
illness  and  burial.  The  1-month  grace 
period  will  enable  the  recipient  to  use 
these  benefits  to  meet  burial  expenses 
without  suffering  the  loss  of  SSI  benefits 
and  thus  will  effectuate  this  intent.  We 
are  promulgating  this  change  based  on 
the  Secretary's  general  rulemaking 
authority  conferred  by  sections  1102  and 
1631(d)(1)  of  the  Act. 


Public  comment 

A  notice  of  proposed  rulemaking 
(NPRM)  was  published  on  April  30, 1990, 
at  55  FR  17999.  A  60-day  comment 
period  was  provided.  The  comment 
period  ended  June  29, 1990.  We  received 
one  comment.  The  comment  was  from 
an  individual  who  generally  supported 
the  NPRM.  We  have  summarized  and 
responded  to  the  individual's  comment 
below. 

Comment 

The  commenter  suggested  that  since 
many  vendors,  such  as  medical,  fimeral, 
and  burial  service  providers,  are  slow  in 
billing,  the  regulations  should  provide,  in 
the  case  of  an  estate,  that  SSA  will  wait 
until  the  time  for  the  filing  of  creditor's 
claims  against  the  estate  has  expired,  as 
determined  under  the  State  law,  before 
counting  for  SSI  purposes  any  portion  of 
the  death  benefits. 

Response 

We  understand  that  there  may  be 
cases  where  the  billing  for  services  is 
slow.  However,  this  does  not  preclude 
the  individual  from  requesting  a  bill 
from  the  service  provider.  In  the  event 
the  funeral  service  provider  is  unknown, 
this  information  may  be  obtained  from 
the  family  members  of  the  decedent,  the 
person  administering  the  decedent's 
estate,  or  from  the  obituaries  in  the  local 
newspaper.  The  attending  physician  can 
provide  information  as  to  the  hospitals 
involved  and  the  medical  services  that 
he  or  she  authorized. 

As  indicated  elsewhere  in  this 
preamble,  we  have  provided  a 
reasonable  amount  of  time,  not  less  than 
28  days  or  more  than  61  days  depending 
on  when  the  benefits  were  received,  for 
payment  of  these  expenses  before  we 
count  the  benefits  received  which  were 
occasioned  by  the  death  of  another 
person  as  a  resource.  We  believe  that 
this  time  period  is  sufficient  for  payment 
of  these  expenses  without  creating 
hardship  on  the  part  of  the  SSI  recipient 
and,  at  the  same  time,  is 
administratively  efficient.  Therefore,  we 
are  rejecting  the  change  suggested. 

We  are  adopting  these  regulations  as 
proposed. 

Regidatory  Procedures 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291.  because  the  program  and 
administrative  costs  will  be  insignificant 
and  savings  are  estimated  at  less  than 
$1  million  a  year.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 


Regulatory  Flexibility  Act 

We  certify  that  these  final  regulations 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

These  final  regulations  impose  no 
reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income  Program) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits,  Public  assistance  programs. 
Supplemental  Security  Income. 

Dated:  May  a  1991. 
Gwendolyn  S.  King. 

Commissioner  of  Social  Security. 

Approved:  June  12, 1991. 
Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  part  416  of  title  20  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  subpart  K 
of  part  416  is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1602, 1611. 1612, 1613. 
1614(f),  1621,  and  1631  of  the  Social  Security 
Act;  42  U.S.C.  1302, 1381a,  1382. 1382a.  l382b, 
l382c(f) ,  1382J,  and  1383;  sec.  211  of  Pub.  L. 
93-66,  87  Stat.  154;  sec.  2639  of  Pub.  L.  98-369; 
98  Stat.  1144. 

2.  In  §  416.1121,  paragraphs  (e)  and  (g) 
are  revised  to  read  as  follows: 

§  416.1 121    Types  of  unearned  income. 

*        *        *        •        • 

(e)  Death  benefits.  We  count 
payments  you  get  which  were 
occasioned  by  the  death  of  another 
person  except  for  the  amount  of  such 
payments  that  you  spend  on  the    . 
deceased  person's  last  illness  and  burial 
expenses.  Last  illness  and  burial 
expenses  include  related  hospital  and 
medical  expenses,  funeral,  burial  plot 
and  interment  expenses,  and  other 
related  costs. 

Example:  If  you  receive  $2,000  from  your 
uncle's  life  insurance  policy  and  you  spend 
$900  on  his  last  illness  and  burial  expenses, 
the  balance,  $1,100,  is  unearned  income.  If 
you  spend  the  entire  $2,000  for  the  last  illness 
and  burial,  there  is  no  unearned  income. 


(g)  Gifts  and  inheritam 
something  you  receive  w 
repayment  to  you  for  goo 
you  provided  and  which 
you  because  of  a  legal  ob 
giver's  part.  An  inheritan 
that  comes  to  you  as  a  re 
someone's  death.  It  can  b 
kind,  including  any  right 
personal  property.  Gifts  i 
inheritances  occasioned  1 
another  person,  to  the  ex 
are  used  to  pay  the  expei 
deceased's  last  iDness  an 
defmed  in  paragraph  (e)  i 
are  not  considered  incom 

•  •        *        •        * 

3.  The  authority  citatioi 
of  part  416  is  revised  to  n 

AutborUy:  Sees.  1102, 1602 
1614(f),  1621.  and  1631  of  the 
Act;  42  U.S.C  1302, 1381a,  13 
13e2c(f),  1382J,  and  1383;  sec. 
93-«6;  87  Stat.  154. 

4.  In  5  41B-1201{a),  para 
added  to  read  as  follows: 

§  416.1201    Resources;  jjer 

(a)  Resources;  defined. 

•  *        *        t        t 

(4)  Death  benefits,  incli 
inheritances,  received  by 
to  the  extent  that  they  are 
accordance  with  paragraj: 
of  S  416.1121  because  thej 
spent  on  costs  resulting  fr 
ilhiess  and  burial  of  the  di 
ndt  resources  for  the  calei 
following  the  month  of  rec 
However,  such  death  ben( 
until  the  first  moment  of  tJ 
calendar  month  following 
are  resources  at  that  time. 

•  •        •        •        t 

(FR  Doc.  91-17964  Filed  7-29- 
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Regulatory  Flexibility  Act 

We  certify  that  these  final  regulations 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354,  the  Regulatory  Flexibility  Act,  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

These  final  regulations  impose  no 
reporting  and  recordkeeping 
requirements  necessitating  clearance  by 
the  Office  of  Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income  Program) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income. 

Dated:  May  a  1991. 
Gwendolyn  S.  King, 
Commissioner  of  Social  Security. 

Approved:  June  12. 1991. 
Louis  W.  Sullivan, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  part  416  of  title  20  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  subpart  K 
of  part  416  is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1602, 1611. 1612, 1613, 
1614(f),  1621.  and  1631  of  the  Social  Security 
Act:  42  U.S.C.  1302, 1381a,  1382. 1382a.  l382b, 
l382c(f) ,  1382J,  and  1383:  sec.  211  of  Pub.  L. 
93-66,  87  Stat.  154;  sec.  2639  of  Pub.  L  98-369; 
98  Stat.  1144. 

2.  In  §  416.1121,  paragraphs  (e)  and  (g) 
are  revised  to  read  as  follows: 

§  416.1121    Types  of  unearned  income. 


(e)  Death  benefits.  We  count 
payments  you  get  which  were 
occasioned  by  the  death  of  another 
person  except  for  the  amount  of  such 
payments  that  you  spend  on  the     . 
deceased  person's  last  illness  and  burial 
expenses.  Last  illness  and  burial 
expenses  include  related  hospital  and 
medical  expenses,  funeral,  burial  plot 
and  interment  expenses,  and  other 
related  costs. 

Example:  If  you  receive  $2,000  from  your 
uncle's  life  insurance  policy  and  you  spend 
$900  on  his  last  illness  and  burial  expenses, 
the  balance,  $1,100,  is  unearned  income.  If 
you  spend  the  entire  $2,000  for  the  last  illness 
and  burial,  there  is  no  unearned  income. 


(g)  Gifts  and  inheritances.  A  gift  is 
something  you  receive  tvhidi  is  not 
repayment  to  yon  for  goods  or  services 
you  provided  and  which  is  not  given  to 
you  because  of  a  legal  obligation  on  the 
giver's  part.  An  inheritance  is  something 
that  comes  to  you  as  a  result  of 
someone's  death.  It  can  be  in  cash  or  in 
kind,  including  any  right  in  real  or 
personal  property.  Gifts  and 
inheritances  occasioned  by  the  death  of 
another  person,  to  the  extent  that  they 
are  used  to  pay  the  expenses  of  the 
deceased's  last  illness  and  burial,  as 
defined  in  paragraph  [e]  of  this  section, 
are  not  considered  income. 

•  •        *        •        « 

3.  The  authority  citation  for  subpart  L 
of  part  416  is  revised  to  read  as  follows: 

Autbority:  Sees.  1102, 1602. 1611. 1612. 1613. 
1614tf).  1621.  and  1631  of  the  Social  Security 
Act:  42  U.S.C  1302, 1381a.  1382. 1382a.  1382b, 
13e2c(r),  1382J,  and  1383;  sec.  211  of  Pub.  L 
93-66;  87  Stat  154. 

4.  In  5  41B-1201(a).  paragraph  {«){4)  is 
added  to  read  as  follows: 

§  416.1201    fiesources;  general. 

(a)  Resources;  defined.  *  *  * 

•  •        •        •        ♦ 

(4)  Death  benefits,  including  gifts  and 
inheritances,  received  by  an  individual, 
to  the  extent  that  they  are  not  income  in 
accordance  with  paragraphs  (e)  and  {§) 
of  §  416.1121  because  they  are  to  be 
spent  on  costs  resulting  from  the  last 
illness  and  burial  of  the  deceased,  are 
ndt  resources  for  the  calendar  month 
following  the  month  of  receipt. 
However,  such  death  benefits  retained 
until  the  first  moment  of  the  second 
calendar  month  following  their  receipt 
are  resources  at  that  time. 

[FR  Doc.  91-17964  Filed  7-29-91;  8:45  am] 
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Food  and  Drug  Administration 
21  CFR  Part  5 

Delegations  of  Authority  and 
Organization:  Offlcs  of  tiM 
Commlsslonar 

aqency:  Food  and  Drug  Administration. 
HHS. 

Acnow:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
reguJations  for  delegations  of  authorfty 
relating  to  general  redelegations  of 
authority  from  the  Commissioner  of 
Food  and  Drugs  to  other  officers  of  the 
Food  and  Drug  Administration  to 
redelegate  to  die  Deputy  Commissioner 
for  Policy  the  authoritj-  to  approve 


notices  emd  regulations.  TTiis  action  is 
being  taken  to  reflect  an  organizational 
change  in  the  Office  of  the 
Commissioner.  TTiis  action  is  an  interim 
measure  diat  may  be  supplemented  in 
the  future  by  adcbtional  ot  revised 
delegations.  This  action  does  not  affect 
previous  delegations  to  FDA's  center 
directors  or  oSier  officials  to  issue 
specific  types  of  regulations  or  notices. 
EFFECTIVE  DATE:  July  30,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Rawlings,  Division  of  Management 
Systems  and  Policy  {FflFA-300),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20657.  301-443- 
4976. 

SUPPLEMENTARY  IMrORMATION:  FDA  is 

amending  the  delegations  of  authority 
under  S  5.20  General  redelegations  of 
authority  from  the  Commissioner  to 
other  officers  of  the  Food  and  Drug 
Administration  {21  CFR  5.20)  to 
redelegate  to  the  Deputy  Commissioner 
for  Policy  the  authority  to  approve 
notices  and  regulations.  This 
redelegation  reflects  an  organizational 
change  in  the  Office  of  the  . 
Commissioner. 

Further  redelegation  of  die  audiority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  persrai  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  ca*  on  a  temporary 
basis. 

List  ef  Sub)6Cts  ia  21  CFR  Pert  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  egencies). 

Therefore,  under  die  Federal  Food. 
Drug,  and  Cosme^  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  fojUows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  foJIowr 

Authority:  5  U.S.C.  504, 552.  App.  2;  7  U.S.C 
2271;  15  U.S.C  BSa  1281-1282,  3701-3711a; 
sees.  2-12  of  the  Fair  Packaging  and  Labeling 
Act  (15  U.S.C.  1451-1461);  21  U.S.C.  41-6a  81- 
63, 141-149.  467f.  679(b).  801-888.  1031-1309: 
sees.  201-OOS  of  the  Federal  Food.  Drug,  end 
Cosmetic  Act  {a  US.C.  321-393);  35  USXl. 
156:  sec*.  JOl.  382.  303.  307,  310,  311.  ISL  352. 
354-360F,  361.  362. 1701-1706,  2101  of  the 
Public  Health  Ser\ice  Act  (42  U.S.C.  241,  242, 
242a.  2421.  StZn.  243.  28Z.  A3.  283b-2S3n.  284, 
265,  aOOo-SOOo-S,  300a»-l);  42  U.S.C.  1396y, 
3246b,  4332,  4831(aJ,  10867-58066;  fi,0.  IMW. 
11921,  and  12591. 

2.  Section  5.20  is  amended  by 
redesignating  paragraph  (e)  as 


paragraph  (f)  and  by  adding  a  new 
paragraph  (e)  to  read  as  foUows: 

§5.20    Qeneralredetefadans of  authority 
front  the  Cowmteelewer  to  other  offloere  of 
the  food  and  Drug  AdniMetrMion. 

(eMl)  The  Deputy  Commissioner  for 
Policy  is  authorized  to  perform  any  of 
the  functions  of  the  Commissioner  of 
Food  and  Drugs  with  respect  to  the 
issuance  of  Federal  Register  notices  and 
proposed  and  final  regulations  of  the 
Food  and  Drug  AdministratioiL 

(2)  The  Deputy  Commissioner  for 
Policy  is  authorized  to  issue  responses 
to  the  following  matters  under  part  10  of 
this  chapter  as  follows; 

(i)  Requests  for  waiver,  suspension,  or 
modification  of  procedural  requirements 
under  {10.19: 

(ii)  Qtizen  petitions  under  S  10.30; 

(iiij  Petitions  for  reconsideration 
under  S  10.33: 

(iv)  Petitions  for  stay  under  S  10.35;  or 

(v)  Requests  for  advisory  opinions 
under  S  10.85. 

(3)  With  respect  to  any  matter 
delegated  to  the  Deputy  Commissioner 
for  Policy  under  this  paragraph,  the 
Deputy  Commissioner  for  Policy  is 
authorized  to  perform  the  functions  of 
the  Commissioner  under  85  10.40. 10.45, 
10.50, 10.55, 10.80, 10.65, 10.80, 1030.  and 
10.95  and  of  the  Deputy  Commissioner 
under  S  10.206  [gi  and  (h)  of  diis  ch^er. 
•        •        •        •        • 

Dated:  ]nly  25, 1991. 
Dai4iA.iCasdflr. 

Commissioner  of  Food  and  Drugs. 

[FR  Doc.  91-18141  Filed  7-29-01;  «:4S  unj 
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Housing— Fsdsral  Housing 
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24  CFR  Parts  880  and  881 

[Docket  Na  (l-t1-tS44;  FR-2950-f-01] 
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Section  8  Housing  Assistancs 
Paymsnts  Program  for  Nvw 
Construction  and  Substantial 
Rehabilitation— Fair  Market  Rents, 
Redelegation  of  Auttiortty  to  Regie  lal 
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Secretary  for  Housing — Federal  Housing 
CoBBussioner,  HUD. 
ACrxMc  Final  rale. 
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summary:  This  rule  redelegates  to 
Regional  Administrators  the  authority  to 
approve  gross  rents  which  exceed  the 
published  Fair  Market  Rents  (FMRs)  by 
up  to  20  percent.  This  redelegation  of 
authority  to  the  Regional  Administrator 
will  reduce  the  number  of  routine  rent 
prerogative  reviews  and  approvals  at 
the  Headquarters  level. 
EFFECTIVE  DATE:  August  29. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Cheatham,  Acting  Director.  Office 
of  Insured  Multifamily  Housing 
Development,  Department  of  Housing 
and  Urban  Development,  room  6134,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Telephone  (202)  708-3000.  (This  is 
not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  This  rule 
amends  24  CFR  parts  880  and  881  to 
redelegate  to  the  Regional  Administrator 
the  authority  to  approve  gross  rents 
which  exceed  published  Fair  Market 
Rents  (FMRs)  by  up  to  20  percent.  Before 
promulgation  of  this  redelegation,  this 
authority  was  reserved  to  the  Assistant 
Secretary. for  Housing.  This  redelegation 
of  authority  to  the  Regional 
Administrator  will  reduce  the  number  of 
routine  rent  prerogative  reviews  and 
approvals  at  the  Headquarters  level. 

In  compliance  with  24  CFR  10.1,  the 
Department  has  determined  that  notice 
and  public  procedure  may  be  omitted  in 
the  promulgation  of  this  final  rule. 
Inasmuch  as  this  rule  governs  the 
Department's  internal  procedure  for 
approvals  of  gross  rents  which  exceed 
the  published  Fair  Market  Rents  (FMRs) 
by  up  to  20  percent,  notice  and  public 
procedure  are  unnecessary. 

Other  Matters 

Environmental  Review 

HUD  regulations  in  24  CFR  part  50, 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities,  and  programs  specified  in 
50.20.  Since  the  redelegation  of  authority 
set  forth  in  this  notice  and  the 
statutorily  required  establishment  of  a 
fair  market  rent  ceiling  are  within  the 
exclusions  set  forth  in  24  CFR  50.20(k) 
and  50.20(1).  respectively,  no 
environmental  assessment  is  required, 
and  no  environmental  finding  has  been 
prepared. 

Executive  Order  12291 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  on  February  17, 1981. 
An  analysis  of  the  rule  indicates  that  it 
will  not:  (1)  have  an  annual  effect  on  the 


economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  in  a  substantial 
number  of  small  entities,  because  it 
merely  effects  a  redelegation  of 
authority. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  does  not  have 
"federalism  implications"  because  it 
does  not  have  substantial  direct  effects 
on  the  States  (including  their  political 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  the  Family,  has  determined 
that  this  rule  does  not  have  potential 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being. 

Semiannual  Agenda  of  Regulations 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  22, 1991 
(56  FR  17360)  in  accordance  with 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  record  keeping 
requirements. 

24  CFR  Part  881 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  record  keeping 
requirements. 

PART  880— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  NEW  CONSTRUCTION 

1.  The  authority  citation  for  part  880 
continues  to  read  as  follows: 


Authority:  Sees.  3,  5,  and  8.  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437a.  1437c.  and 
1437f):  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

2.  Paragraph  (b)(l)(i)(B)  of  §  880.204  is 
revised  to  read  as  follows: 

§  880.204    Limitations  on  contract  rents, 
repiaccment  costs  and  amenities. 

***** 

(b)(1)*  •• 

(i)  *  *  * 

(B)  Except  in  the  case  of  the  rental  of 
a  manufactured  home  space  only,  by  up 
to  20  percent  with  the  approval  of  the 
Regional  Administrator. 


PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

3.  The  authority  for  part  881  continues 
to  read  as  follows: 

Authority:  Sees.  3.  5,  and  8,  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437a.  1437c,  and 
1437f);  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

4.  Paragraph  (b)(l)(i)(B)  of  §  881.204  is 
revised  to  read  as  follows: 

§  881.204    Limitations  on  contract  rents, 
replacement  costs  and  amenities. 

*  *         •         •         * 

(b)(1)  •  •  • 

(i)  *  *  * 

(B)  Except  in  the  case  of  the  rental  of 
a  manufactured  home  space  only,  by  up 
to  20  percent  with  the  approval  of  the 
Regional  Administrator. 

♦  •        *        *        •     ' 

Dated:  July  3, 1991. 
Arthur  I.  Hill. 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  91-17972  Filed  7-29-91;  8:45  am) 

BILUNO  CODE  4310-27-M 


DEPARTMENT  OF  DEFENSE 

Office  Of  ttie  Secretary 

32  CFR  Part  266 

(OoD  Directive  7600.10) 

Audits  Of  State  and  Local 
Governments,  Institutions  of  Higher 
Education,  and  Other  Nonprofit 
Institutions 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  32  CFR  part 
266  to  reflect  the  inclusion  of  audits  of 
institutions  of  higher  education  and 
other  nonprofit  institutions  that  receive 


Federal  financial  assistar 
revision  is  necessary  to  r« 
requirements  of  Office  of 
and  Budget  Circular  A-13 
Institutions  of  Higher  Edu 
Other  Nonprofit  Institutio 
1990. 

DATES:  Effective  date:  Jun 
Comment  date:  Comme 
received  by  August  29, 19i 
ADDRESSES:  Forward  com 
Office  of  Assistant  Inspec 
Audit  Policy  and  Oversigl 
Inspector  General,  Depart 
Defense,  400  Army  Navy  1 
1076.  Arlington.  VA  22202 
FOR  FURTHER  INPORMATIO 
Mr.  Michael  R.  Hill,  (703)  I 
SUPPLEMENTARY  INFORMA 

List  of  Subjects  in  32  CFR 

Accounting.  Grant  progi 
Intergovernmental  relatioi 

Accordingly,  32  CFR  pa: 
revised  to  read  as  follows 

PART  266— AUDITS  OF  S 
LOCAL  GOVERNMENTS, 
INSTITUTIONS  OF  HIGHE 
EDUCATION,  AND  OTHEI 
INSTITUTIONS 

Sec. 

266.1  Purpose. 

266.2  Applicability. 

266.3  Defmitions. 

266.4  Policy. 

266.5  Reaponsibilities. 

266.6  Procedure. 
Authority:  10  U.S.C.  140. 

§266.1    PwrpoM. 
This  part: 

(a)  Updates  policy,  respi 
and  procedures. 

(b)  Implements  Public  Lt 
U.S.C.  7501-7507  and  3512] 
Management  and  Budget  (i 
Circulars  A-128  '  and  A-1 
establish  audit  requiremen 
and  local  governments,  ins 
higher  education,  and  othe 
institutions  that  receive  Fe 
financial  assistance. 

(c)  Assigns  responsibiliti 
Department  of  Defense  for 
compliance  with  those  reqi 

§  266.2    AppltcabtHty. 

This  part  applies  to  the  C 
Secretary  of  Defense,  the  N 
Departments,  the  Chairmai 
Chiefs  of  Staff  and  the  Join 
Unified  and  Specified  Com 


'  Forward  written  requests  (o:  O 
Management  and  Budget  Publicatii 
Street.  NW.  New  Executive  Office 
Washington.  DC  20503. 

*  See  footnote  1  to  |  28e.l(b). 
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Authority:  Sees.  3.  5.  and  8.  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437a.  1437c.  and 
1437f);  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

2.  Paragraph  (b)(l)(i){B)  of  §  880.204  is 
revised  to  read  as  follows: 

§  880.204    Limitations  on  contract  rents, 
replacement  costs  and  amenities. 

*        *        •        •        • 

(b)(l}**' 

(i)  *  *  * 

(B)  Except  in  the  case  of  the  rental  of 
a  manufactured  home  space  only,  by  up 
to  20  percent  with  the  approval  of  the 
Regional  Administrator. 


PART  881— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABILITATION 

3.  The  authority  for  part  881  continues 
to  read  as  follows: 

Authority:  Sees.  3.  5.  and  8,  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437a.  1437c,  and 
1437f);  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)}. 

4.  Paragraph  (b)(l)(i)(B)  of  §  881.204  is 
revised  to  read  as  follows: 

§  881.204    Limitations  on  contract  rents, 
replacement  costs  and  amenities. 


(b)(1)  •  •  * 

(i)  *  *  * 

(B)  Except  in  the  case  of  the  rental  of 
a  manufactured  home  space  only,  by  up 
to  20  percent  with  the  approval  of  the 
Regional  Administrator. 
♦        *        •        •        •     * 

Dated:  )uly  3. 1991. 
Arthur  J.  Hill, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  91-17972  Filed  7-29-91;  8:45  amj 

BILUNO  CODE  4210-27-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

32  CFR  Part  266 

(OoD  Directive  7600.10) 

Audits  of  State  and  Local 
Governments,  Institutions  of  Higher 
Education,  and  Other  Nonprofit 
Institutions 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

summary:  This  rule  revises  32  CFR  part 
266  to  reflect  the  inclusion  of  audits  of 
institutions  of  higher  education  and 
other  nonprofit  institutions  that  receive 


Federal  financial  assistance.  This 
revision  is  necessary  to  reflect  the 
requirements  of  Office  of  Management 
and  Budget  Circular  A-133.  "Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions,"  March  16, 
1990. 

DATES:  Effective  date:  June  19, 1991. 
Comment  date:  Comments  may  be 
received  by  August  29, 1991. 
ADDRESSES:  Forward  comments  to: 
Office  of  Assistant  Inspector  General  for 
Audit  Policy  and  Oversight,  Office  of 
Inspector  General.  Department  of 
Defense,  400  Army  Navy  Drive,  room 
1076.  Arlington.  VA  22202-2884. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  R.  Hill,  (703)  693-0003. 
SUPPI^MENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  266 

Accounting,  Grant  programs,  Indians, 
Intergovernmental  relations. 

Accordingly,  32  CFR  part  266  is 
revised  to  read  as  follows: 

PART  286-AUDITS  OF  STATE  AND 
LOCAL  GOVERNMENTS, 
INSTITUTIONS  OF  HIGHER 
EDUCATION,  AND  OTHER  NONPRORT 
INSTITUTIONS 

Cat 

266.1  Purpose. 

266.2  Applicability. 

266.3  Definitions. 

266.4  Policy. 

266.5  Responsibilities. 

266.6  Procedures. 
Authority:  10  U.SX:.  140. 

§266.1    PurpoM. 

This  part: 

(a)  Updates  pohcy,  responsibilities, 
and  procedures. 

(b)  Implements  Public  Law  98-502  (31 
U.S.C.  7501-7507  and  3512)  and  Office  of 
Management  and  Budget  (OMB) 
Circulars  A-128  •  and  A-133  •  to 
establish  audit  requirements  for  State 
and  local  governments,  institutions  of 
higher  education,  and  other  nonprofit 
institutions  that  receive  Federal 
financial  assistance. 

(c)  Assigns  responsibilities  within  the 
Department  of  Defense  for  monitoring 
compliance  with  those  requirements. 

§  266.2    AppNcablHty. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  Joint  Staff,  the 
Unified  and  Specified  Commands,  the 


'  Forward  written  requests  to:  Office  of 
Management  and  Budget  Publications,  725  17th 
Street.  NW.  New  Executive  Office  Building, 
Washington.  DC  20503. 

«  See  footnote  1  to  |  2ee.l(b). 


Inspector  General  of  the  Department  of 
Defense  (IG,  DoD),  the  Defense 
Agencies,  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  "the 
DoD  Components")  that  provide  Federal 
financial  assistance  to  State  and  local 
governments,  institutions  of  higher 
education,  and  other  nonprofit 
institutions. 

$266.3    Deflnlttons. 

Terms  used  in  this  part  are  defined  in 
OMB  Circulars  A-128  and  A-133  with 
the  following  deviation.  Funds  paid  by 
the  National  Guard  Bureau  to  States 
under  facilities'  operation  and 
maintenance  agreements  do  not 
constitute  "Federal  financial  assistance" 
for  purposes  of  Public  Law  96-502  and 
OMB  Circular  A-128. 

S  266.4    Policy. 

The  DoD  Components  shall  rely  on 
and  use  financial  and  performance 
audits  performed  by  non-Federal 
auditors  under  OMB  Circular  A-128  and 
independent  auditors  under  OMB 
Circular  A-133  in  the  oversight  of 
Federal  financial  assistance  provided  to 
State  and  local  governments,  institutions 
of  higher  education,  and  other  nonprofit 
institutions.  Public  Law  98-502  provides 
that  a  non-Federal  audit  of  the 
operations  of  a  State  or  local 
govenunent  performed  under  OMB 
Circular  A-128  may  exclude  public 
colleges  and  universities,  in  which  case 
an  audit  of  the  public  college  or 
university  shall  be  made  in  accordance 
with  OMB  Circular  A-133.  The  DoD 
Components,  however,  may  request 
additional  audits  of  such  assistance 
when  required  by  regulation  or  to  ensure 
effective  use  of  such  assistance  as 
deemed  necessary.  Any  additional  audit 
effort  shall  be  plaimed  and  carried  out 
in  such  a  way  as  to  avoid  duplication 
and  shall  be  separately  funded. 

$266.5    ResponstbNItle*. 

(a)  The  Inspector  General  of  the 
Department  of  Defense  shall: 

(1)  Serve  as  the  DoD  senior  official 
under  OMB  Circulars  A-128  and  A-133 
for  policy  guidance,  direction,  and 
coordination  with  DoD  Components  and 
other  Federal  Agencies  on  audit  matters 
related  to  State  and  local  governments, 
institutions  of  higher  education  and 
other  nonprofit  institutions. 

(2)  For  State  and  local  governments, 
institutions  of  higher  education,  and 
other  nonprofit  institutions  for  which  the 
OMB  has  assigned  the  DoD  cognizance, 
do  the  following: 

(i)  Ensure  that  audits  are  made  and 
reports  are  received  in  a  timely  manner 
and  in  accordance  with  the 


requirements  of  OMB  Circulars  A-128 
and  A-133. 

(ii)  Provide  technical  advice  and 
liaison  through  the  DoD  Components  to 
State  and  local  governments,  institutions 
of  higher  education,  other  nonprofit 
institutions,  and  independent  auditors. 

(iii)  Make  desk  reviews  of  all  reports 
received,  and  also  make  quality  control 
reviews  of  selected  audits  made  by  non- 
Federal  audit  organizations  and  provide 
the  results,  when  appropriate,  to  other 
interested  organizations. 

(iv)  Promptly  inform  other  affected 
Federal  Agencies  and  appropriate  law 
enforcement  officials  of  any  reported 
illegal  acts  or  irregularities  in 
accordance  with  requirements  of  OMB 
Circulars  A-128  and  A-133. 

(v)  Advise  the  recipient  of  audits  that 
have  been  found  not  to  have  met  the 
requirements  in  OMB  Circulars  A-128 
and  A-133.  In  such  instances,  the 
recipient  will  work  with  the  auditor  to 
take  corrective  action.  If  corrective 
action  is  not  taken,  the  cognizant  agency 
shall  notify  the  recipient  and  Federal 
awarding  agencies  of  the  facts  and  make 
recommendations  for  followup  action. 
Major  inadequacies  or  repetitive  sub- 
standard performance  of  independent 
auditors  shall  be  referred  to  appropriate 
professional  bodies  for  disciplinary 
action. 

(vi)  Coordinate,  to  the  extent 
practicable,  audits  requested  by  other 
Federal  Agencies,  in  addition  to  those 
required  by  OMB  Circulars  A-128  and 
A-133. 

(vii)  Ensure  the  resolution  of  audit 
findings  and  recommendations  that 
affect  DoD  programs  and  those  findings 
affecting  programs  of  more  than  one 
Federal  Agency.  Ensure  that  a 
management  decision  affecting  audit 
resolution  shall  be  made  within  6 
months  after  receipt  of  the  audit  report. 

(3)  For  local  governments,  institutions 
of  higher  education,  and  other  nonprofit 
institutions  for  which  the  Department  of 
Defense  has  assumed  oversight 
responsibihty,  do  the  following: 

(i)  Provide  technical  advice  and 
counsel  through  DoD  Components  to 
institutions  and  independent  auditors 
when  requested. 

(ii)  Assume  all  or  some  of  the 
cognizant  agency  responsibilities  (see 
paragraph  (a)(2)  of  this  section),  as 
deemed  necessary. 

(4)  For  other  State  and  local 
governments,  institutions  of  higher 
education,  and  other  nonprofit 
institutions,  receive  and  distribute 
copies  of  single  audit  reports  to 
appropriate  DoD  Components  for 
appropriate  action  and  followup  by 
designated  program  officials. 
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(5)  For  audit  reports  that  contain 
conditions  sheeting  DoD  programs, 
institute  foUowup  efforts  to  ensure  that 
corrective  actions  have  been  taken  by 
DoD  organizations  responsible  for 
managing  associated  programs  or  funds. 

(b)  The  Heads  of  the  DoD 
Components  shall: 

(1)  Designate  an  official  to  coordinate 
with  the  IG.  DoD,  on  matters  dealing 
with  audits  of  fmancial  assistance 
provided  by  the  DoD  Component  to 
State  and  local  governments,  institutions 
of  higher  education,  and  other  nonprofit 
institutions. 

(2)  Ensure  input  of  accurate  award 
data  for  Federal  financial  assistance  to 
the  appropriate  DoD  management 
information  system. 

(3)  Ensure  that  the  State  or  local 
government,  institution  of  higher 
education,  or  other  nonprofit  institution 
takes  appropriate  actions  to  correct 
audit  deficiencies  involving  financial 
assistance  provided  by  the  DoD 
Component 

(4)  For  State  and  local  governments, 
institutions  of  higher  education,  and 
other  nonprofit  institutions  for  which  the 
OMB  has  assigned  DoD  cognizance,  do 
the  following: 

(i)  Coordinate  with  the  IG,  DoD,  on 
requests  from  other  Federal  Agencies  for 
audits  of  State  and  local  governments, 
institutions  of  higher  education,  and 
other  nonprofit  institutions,  in  addition 
to  those  required  by  OMB  Circulars  A- 
128  and  A-133. 

(ii)  Seek  the  views  of  other  interested 
agencies  when  a  coordinated  audit 
approach  is  to  be  used  and  before 
completing  a  coordinated  program. 

(iii)  Help  coordinate  the  audit  work 
and  reporting  responsibihties  among 
independent  public  accountants.  State 
auditors,  and  both  resident  and  non- 
resident Federal  auditors  to  achieve  the 
most  cost-effective  audit 

§266.6    ProccduTM. 

The  costs  of  audits  made  by  non- 
Federal  auditors  under  OMB  Circulars 
A-128  and  A-133  are  allowable  charges 
to  Federal  financial  assistance 
programs.  The  charges  may  be 
considered  as  a  direct  coat  or  an 
allocated  indirect  cost  in  accordance 
with  OMB  Circulars  A-87.  A-122  and  A- 
21  »;  FAR,  Part  31  (48  CFR  part  31);  or 
the  DEARS,  Part  231  {48  CFR  part  231). 
Generally,  the  percentage  of  costs 
charged  to  Federal  assistance  programs 
for  an  audit  shall  not  exceed  the 
percentage  of  Federal  funds  expended  to 
the  total  funds  expended  by  the 
recipient  during  the  fiscal  year.  No  cost 
however,  may  be  charged  to  Federal 


*  See  footnote  1  to  1 2e6.l0>). 


programs  for  audits  not  made  in 
accordance  with  OMB  Circulars  A-128 
and  A-133  and  other  applicable  cost 
principles  and  regulations. 
Dated:  24  July  1991. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(PR  Doc.  91-17953  Filed  7-29-91;  8:45  ami 

BILUNQ  CODE  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CCS01  91-115] 

Safety  Zone  Regulations:  East 
Passage,  Narragansett  Bay,  Ri 

agency:  Coast  Guard,  DOT. 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  moving  safety  zone 
around  participants  in  the  Swim  the  Bay 
event  and  associated  craft,  in  the  East  of 
Passage  Narragansett  Bay,  RI  between 
Potter  Cove,  Jamestown,  RI  and 
Coasters  Harbor  Island,  Newport  RI 
(Position  41-31N,  071-19.aW  to  41-31N. 
0n-22W).  The  zone  is  needed  to  protect 
participants  in  the  swimming  event  and 
the  associated  craft  from  inherent 
hazards  associated  with  vessels 
transitting  the  area. 

Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  Providence. 

EFFECTIVC  date:  This  regulation 
becomes  effective  at  6:30  a.m.  on  Aiigust 
3, 1991.  It  terminates  at  10:30  ajn.  on 
August  3, 1991,  unless  terminated  sooner 
by  the  Captain  of  the  Port  Providence. 

FOn  FUftTHER  INFORMATION  CONTACT 

BMl  Krug  at  (401)  528-5335. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  potential  dcimage  to 
craft  and  potential  injury  to  the  persons 
involved. 

Drafttng  Infoimatioa 

The  drafters  of  this  regulation  are 
BMl  Krug.  project  officer  for  the  Captain 
of  the  Port.  Providence  and  Lt  John  E. 
Gately.  project  attorney.  First  Coast 
Guard  District  Legal  Office. 


Discussion  of  Regulations 

The  circumstances  requiring  this 
regulation  involve  the  inherent  hazards 
associated  with  transitting  vessels  in  tl-  > 
vicinity  of  participants  swimming  the 
breadth  of  the  East  Passage  of 
Narragansett  Bay,  RI.  The  event  is 
scheduled  to  take  place  August  3, 1991, 
between  Potter  Cove,  Jamestown.  RI  an 
Coasters  Harbor  Island,  Newport,  RI 
(Position  41-31N,  071-19.8W  to  41-31N, 
071-22W).  These  inherent  hazards 
include,  but  are  not  limited  to,  personal 
injury  and  property  damage  resulting 
from  collisions  between  participants  in 
the  water,  or  craft  associated  with  the 
event  and  vessels  transitting 
Narragansett  Bay.  Due  to  the  brief 
duration  of  this  safety  zone,  it  is 
believed  that  the  economic  impact  will   . 
be  minimal. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water),  Security  measiu^s.  Vessels, 

Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— AMENDED 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46;  33  CFR  1.05(g).  a04-l. 

6.04-e,  and  leas. 

2.  A  new  $  165.T(niO  is  added  to  read 
as  follows: 

§165.T0110    Safety  zone:  East  Passage, 
Narragansett  Bay,  RI 

(a)  Location:  The  following  area  is 
designated  a  moving  safety  zone:  (1)  A 
three  hundred  yard  radius  around  the 
participants  swimming  in  the  event  and 
the  associated  craft  as  they  transit  the 
East  Passage  of  Narragansett  Bay,  RI 
between  Potter  Cove,  Jamestown,  RI. 
and  Coasters  Harbor  Island,  Newport, 
RI  (Position  41-31N,  071-19.8W  to  41- 
31N,  071-22W). 

(b)  Effective  Date:  This  regulation 
becomes  effective  at  6:30  a jn.  on  August 
3, 1991.  It  terminates  at  10:30  ajn.  on 
August  3. 1991,  unless  terminated  sooner 
by  the  Captain  of  the  Port  Providence. 

(c)  Regulations:  In  accordance  with 
the  general  regulations  in  {  165.23  of  this 
part,  entry  into  this  zone  is  prohibited 
tmless  authorized  by  the  Captain  of  the 
Port  Providence. 


Dated:  July  18. 1991. 

H.D.  Robinson. 

Captain.  US.  Coast  Guard,  < 
Port. 

(FR  Doc.  91-18014  Filed  7-2 
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33  CFR  Part  165 
[CQD7  %0-S2] 
RIN2115-A068 

Regulated  Navigation  A 
Channel,  Tampa,  FL 

agency:  Coast  Guard,  D 
action:  Final  rule. 

summary:  The  Coast  Gu 
designated  Sparkman  Ch 
Florida,  a  regulated  navij 
pipeline  crossing  the  cha 
southern  entrance  create 
outer  quarters  of  the  chai 
water  depths  to  37  feet  o 
in  the  center  of  the  cham 
average  of  32  feet  in  the  ( 
of  the  channel.  To  ensure 
navigation  in  the  channel 
establishes  vessel  draft  r 
limits  meeting  and  passir 
and  requires  vessels  with 
than  30  feet  to  transit  net 
the  chaimel. 

EFFECnVE  date:  The  regi 

effective  July  30, 1991. 
for  further  informatic 
Lieutenant  Paul  J.  MacDo 
Guard  Marine  Safety  Off 
Florida  (813)  228-2194. 
supplementary  informs 
Coast  Guard  published  ai 
rule,  "Regulated  Navigati 
Sparkman  Channel,  Tami 
January  1991  at  56  FR  285 
comment  was  received.  A 
was  not  requested  and  or 
held. 

Regulatory  History 

The  interim  final  rule  di 
Sparkman  Channel  as  a  n 
navigation  area  and  restri 
draft  to  35.5  feet  Vessels 
34.5  feet  but  not  over  35.5 
transit  Sparkman  Channe 
the  tide  is  at  least  one  foo 
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Discussion  of  Regulations 

The  circumstances  requiring  this 
regulation  involve  the  inherent  hazards 
associated  with  transitting  vessels  in  &  » 
vicinity  of  participants  swimming  the 
breadth  of  the  East  Passage  of 
Narragansett  Bay.  RI.  The  event  is 
scheduled  to  take  place  August  3. 1991, 
between  Potter  Cove,  Jamestown,  RI  an 
Coasters  Harbor  Island,  Newport,  RI 
(Position  41-31N,  071-19.8W  to  41-31N, 
071-22W).  These  inherent  hazards 
include,  but  are  not  limited  to,  personal 
injury  and  property  damage  resulting 
from  collisions  between  participants  in 
the  water,  or  craft  associated  with  the 
event,  and  vessels  transitting 
Narragansett  Bay.  Due  to  the  brief 
duration  of  this  safety  zone,  it  is 
believed  that  the  economic  impact  will 
be  minimal. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measiu>es.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 

follows: 

PART  165— AMENDED 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46;  33  CFR  1.05(g).  a04-l. 
6.04-8.  and  IflaS. 

2.  A  new  $  165.T0110  is  added  to  read 
as  follows: 

§165.10110    SafvtyZofM:  East  Passage, 
Narragansett  Bay,  RI 

(a)  Location:  The  following  area  is 
designated  a  moving  safety  zone:  (1)  A 
three  hundred  yard  radius  around  the 
participants  swimming  in  the  event  and 
the  associated  craft  as  they  transit  the 
East  Passage  of  Narragansett  Bay,  RI 
between  Potter  Cove.  Jamestown.  RI, 
and  Coasters  Harbor  Island,  Newport, 
RI  (Position  41-31N,  071-19.8W  to  41- 
31N.  071-22W). 

(b)  Effective  Date:  This  regulation 
becomes  effective  at  6:30  a jn.  on  August 
3, 1991.  It  terminates  at  10:30  ajn.  on 
August  3, 1991,  unless  terminated  sooner 
by  the  Captain  of  the  Port  Providence. 

(c)  Regulations:  In  accordance  with 
the  general  regulations  in  {  165.23  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  Providence. 


Dated:  July  18, 1991. 

H.D.  RofaiiuoD. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port. 

[FR  Doc.  91-18014  Filed  7-29-91;  8:45  am) 
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33  CFR  Part  165 
[CQD7  %0-S2] 
RIN2115-AOe8 

Regulated  Navigation  Area;  Sparkman 
Channel,  Tampa,  FL 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  has 
designated  Sparkman  Charmel,  Tampa, 
Florida,  a  regulated  navigation  area.  A 
pipeline  crossing  the  channel  at  the 
southern  entrance  creates  a  ridge  in  the 
outer  quarters  of  the  channel  and  limits 
water  depths  to  37  feet  over  the  pipeline 
in  the  center  of  the  channel  and  to  an 
average  of  32  feet  in  the  outer  quarters 
of  the  channel.  To  ensure  safe 
navigation  in  the  charmel,  this  rule 
establishes  vessel  draft  restrictions, 
limits  meeting  and  passing  situations, 
and  requires  vessels  with  drafts  greater 
than  30  feet  to  transit  near  the  center  of 
the  channel. 

EFFECnVE  DATE:  The  regulation  is 

effective  July  30, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Lieutenant  Paul  J.  MacDonald,  Coast 
Guard  Marine  Safety  Office,  Tampa, 
Florida  (813)  228-2194. 
SUPPt^MENTARY  INFORMATION:  The 
Coast  Guard  published  an  interim  final 
rule,  "Regulated  Navigation  Area; 
Sparkman  Channel,  Tampa,  FL",  on  25 
January  1991  at  56  FR  2850.  One 
comment  was  received.  A  public  hearing 
was  not  requested  and  one  was  not 
held.     ! 

Regulatory  History 

The  interim  final  rule  designated 
Sparkman  Channel  as  a  regulated 
navigation  area  and  restricted  maximum 
draft  to  35.5  feet.  Vessels  with  a  draft  of 
34.5  feet,  but  not  over  35.5  feet,  may 
transit  Sparkman  Channel  only  when 
the  tide  is  at  least  one  foot  above  mean 


Latitude 


27-56-20.5  N 
27-55-32X)N 


low  water.  Vessels  with  a  draft  of  30 
feet  or  greater  must  transit  as  near  as 
possible  to  the  center  of  the  channel. 
Meeting  or  overtaking  between  vessels 
requiring  pilotage  is  not  allowed. 

These  restrictions  are  necessary  to 
protect  deep  draft  vessels  from  an  area 
of  hard  bottom  at  the  location  of  a  48 
inch  sewage  pipeline  crossing  and  to 
protect  the  environment  from  oil  and 
chemical  spills  which  may  result  from 
ship  damage.  The  pipeline  has  restricted 
dredging  in  the  chaimel,  and  creates  a 
ridge  in  the  outer  quarters  where  water 
depths  go  from  37  feet  to  an  average  of 
32  feet  within  an  approximate  300  foot 
section  of  the  channel.  This  situation 
reduces  the  safe  navigable  channel  to 
200  feet. 

Discussion  of  Comment 

The  comment  pointed  out  that  the 
water  depth  over  the  pipeline  at  center 
channel  was  incorrectly  stated  in  the 
interim  final  rule  as  34  feet,  when  in  fact 
the  most  recent  soundings  show  37  feet. 
The  commenter  requested  that  the 
maximum  draft  be  increased  by  6 
inches.  The  Coast  Guard  agrees  that  the 
depth  over  the  pipeline  at  center 
channel  is  37  feet  and  that  a  maximum 
draft  of  34  feet  6  inches  at  mean  low 
water  and  35  feet  6  inches  at  plus  one 
foot  tide  and  greater  is  within  the  safety 
margins  intended  by  this  rule.  This  final 
rule  reflects  the  change.  A  purpose  for 
the  regulation  has  been  added  to  the 
language  of  the  fmal  rule.  The  rule  has 
also  been  reworded  to  clarify  the 
boundaries  of  the  regulated  navigation 
area. 

Economic  Assessment  and  Certification 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procodures  (44  FR  11034;  February  26, 
1989).  Changes  to  the  rule  as  a  result  of 
the  comment  will  impose  no  new  cost  or 
burden.  Therefore,  the  Coast  Guard 
certifies  under  Section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
el  seq.)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Environmental  ImiMct 

The  Coast  Guard  has  reviewed  this 
rule  and  it  has  been  determined  to  be 
categorically  excluded  from  further 
environmental  documentation  in 
accordance  with  section  2.b.2  of 
Commandant  Instruction  (COMDINST) 
M16475.1B.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  is  included  as  part  of  the 
rulemaking  docket 

Federalism 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Security 
measures.  Waterways,  Regulated 
navigation  areas,  and  Limited  access 
areas. 

In  consideration  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows; 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191;  33 
CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5,  49 
CFR  1.46. 

2.  Section  165.752  is  added  to  read  as 
follows: 

§  165.752    Sparlonan  Channsi,  Tampa, 
Florida— regulated  navigation  area. 

(a)  A  regulated  navigation  area  is 
established  to  protect  vessels  from 
limited  water  depth  in  Sparkman 
Channel  caused  by  an  underwater 
pipeline.  The  regulated  navigation  area 
is  in  Sparkman  Channel  between  the 
lines  connecting  the  following  points 
(referenced  in  NAD  83): 


Longttud* 


Latttud* 


Longitud* 


062-26-42  0  W       to 
082-26-54.0  W       to 


27-56-19.3  N         82-26-37.5  W 
27-55-30.9  N         82-26-49.1  W 
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(b)  Ships  requiring  Federal  or  State 
pilotage  shall  not  meet  or  overtake  other 
like  vessels  in  Sparkman  Channel. 

(c)  Vessels  having  a  draft  of  more 
than  35.5  feet  may  not  transit  Sparkman 
Channel. 

(d)  Vessels  having  a  draft  of  34.5  feet, 
but  not  over  35.5  feet,  may  transit 
Sparkman  Channel  only  when  the  tide  is 
fit  least  one  foot  above  mean  low  water. 

(e)  Vessels  with  a  draft  of  30  feet  or 
greater  shall  transit  as  near  as  possible 
to  the  center  of  the  channel. 

Dated:  May  13. 1991. 

Robert  E.  Kramek, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Seventh  Coast  Guard  District 

[FR  Doc.  91-17983  Filed  7-29-«l;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[FRL-396*-4I 

Approval  and  Promulgation  of  State 
Implementation  Plans;  OR 

agency:  Environmental  Protection 
.'\gency  (EPA). 

ACTION:  Final  rule. 

summary:  By  this  notice.  EPA  is 
approving  numerous  revisions  to  the 
Oregon  state  implementation  plan  (SIP) 
as  submitted  by  the  State  of  Oregon 
Department  of  Environmental  Quality 
on  May  31, 1986  and  July  11. 1988.  This 
action  will  result  in  an  updated  SIP, 
rescinding  provisions  which  are  no 
longer  needed,  revising  and  updating 
certain  rules  and  sections  of  the  SIP  and 
adding  rules  which  were  not  previously 
included  in  the  SIP.  These  revisions 
-  were  submitted  to  satisfy  the 
requirements  of  section  110  of  the  Clean 
Air  Act  (hereinafter  referred  to  as  the 
Act). 

EFFECTIVE  DATE:  July  30. 1991. 
ADDRESSES:  Copies  of  the  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at: 

Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401  M 
Street  SVV.,  Washington,  DC  20460. 

Air  Programg  Branch,  Docket  OR3-1-5157, 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  AT-082,  Seattle.  Washington 
98101. 

Stale  of  Oregon,  Department  of 
Environmental  Quality,  811  SW..  Sixth, 
Portland,  Oregon  97504. 

FOR  FURTHER  MFORMATtON  CONTACT: 

David  Bray,  Air  Programs  Branch.  AT- 
082,-  Environmental  Protection  Agency. 
1200  Sixth  Avenue,  Seattle,  Washington 


98101.  telephone:  (206)  553-4253.  FTS: 

399-4253. 

SUPPLEMENTARY  INFORMATKHC 

I.  Background 

The  Clean  Air  Act  of  1970  required 
states  to  submit  state  implementation 
plans  (SIPs)  to  EPA  which  provided  for 
implementation,  maintenance  and 
enforcement  of  the  national  ambient  air 
quality  standards.  The  SIP  contains 
statutes,  rules,  strategies,  and  programs 
which  demonstrate  a  state's  abiUty  to 
attain  and/or  maintain  compliance  with 
the  national  ambient  air  quality 
standards  (NAAQS)  in  all  areas.  In  1972, 
the  Oregon  Environmental  Quality 
Commission  adopted  the  initial  Oregon 
SIP  which  was  approved  by  EPA  on 
May  31, 1972  (37  FR  10888).  As  a  result 
of  the  Clean  Air  Act  Amendments  of 
1977,  the  Oregon  Department  of 
Environmental  Quality  (ODEQ) 
submitted  a  revised  SIP  on  June  27, 1979. 
and  July  8. 1979,  portions  of  which  were 
approved  by  EPA  on  June  24. 1980  (45  FR 
42265). 

Since  1972  ODEQ  has  been 
responsible  for  developing  revisions  and 
additions  to  the  SIP  as  needed  to 
maintain  the  NAAQS.  Ehiring  the  past  16 
years  there  have  been  numerous  SIP 
revisions  submitted  by  ODEQ,  some  of 
which  have  been  approved  by  EPA  and 
some  of  which  have  yet  to  be  acted 
upon.  As  a  result,  the  contents  of  the 
EPA-approved  Oregon  SIP  were  often  in 
question.  To  rectify  this  problem.  ODEQ 
undertook  a  several-year  effort  to  revise 
and  reorganize  its  entire  SIP. 

On  May  30. 1988,  the  State  of  Oregon 
Department  of  Environmental  Quality 
(ODEQ)  submitted  to  EPA  a  request  to 
rescind  the  existing  SIP  and  replace  it 
with  an  updated  SEP.  Additionally,  on 
July  11, 1986,  ODEQ  submitted  the 
"Specific  Air  Pollution  Control  Rules  for 
the  Medford-Ashland  Air  Quality 
Maintenance  Area"  (OAR  340-30-015, 
030,  031.  040  and  055). 

EPA  reviewed  the  numerous 
amendments  to  the  Oregon  SIP  and 
found  that  the  revisions  met  the  criteria 
in  accordance  with  section  110  of  the 
Clean  Air  Act  and  40  CFR  part  51.  On 
November  3, 1988  (53  FR  44487)  EPA 
provided  a  30-day  public  comment 
period  on  its  proposed  approval  of  the 
ODEQ  request.  No  comments  were 
received. 

n.  Summary  of  Action 

EPA  is  today  approving  numerous 
revisions  to  the  Oregon  SIP  as  submitted 
by  ODEQ  on  May  30, 1986  and  July  11, 
1986. 

Specifically  EPA  is  approving 
revisions  to  the  following  sections  of 
Volume  2  [The  Federal  Clean  Air  Act 


Implementation  Plan  (and  Other  State 
Regulations)]  and  section  3  [Statewide 
Regulatory  Ptovisions — Chapter  340): 

Section  1    Introduction 
Section  2    General  Administration 
Section  3    Statewide  Regulatory  Provisions. 
Subsection  3.1    Oregon  Administrative 
Rule— Chapter  340 
OAR  340-14-005  to  050  Procedures  for 

Issuance  of  Permits 
OAR  340-20-046  Records,  Maintaining  and 

Reporting 
OAR  340-20-047  "State  of  Oregon  Clean 

Air  Act  Implementation  Plan" 
OAR  340-30-015(2]  Specific  Air  Pollution 
Control  Rules  for  the  Medford-Ashland 
Air  Quality  Maintenance  Area 
OAR  340-31-105  PSD  Definitions 
Section  4    Control  Strategies  for 

Nonattainment  Areas 
Section  5    Control  Strategies  for  Attainment 

and  Nonattainment  Areas 
Section  6    Ambient  Air  Quality  Monitoring 

Program 
Section  8    Public  Involvement 
Section  9    Plan  Revisions  and  Reporting 

EPA  is  approving  the  deletion  of  the 
following  provisions  of  section  3.1: 

OAR  340-11-005  to  035  Rules  of  Practice 

and  Procedure 
OAR  340-1^-005  to  035  Wilderness. 

Recreational,  and  Scenic  Area  Rules 
OAR  340-20-100  to  135  Rules  for  Indirect 

Sources 
OAR  340-24-005  to  040  Motor  Vehicle 

Rules 
OAR  340-24-311  and  337  Motor  Vehicle 

Noise  Rules 
OAR  340-25-055  to  080  Reduction  of 

Animal  Matter 
OAR  340-28-001  to  090  Specific  Air 

Pollution  Control  Rules  for  Qackamas, 

Columbia,  Multnomah,  and  Washington 

Counties 
OAR  340-31-045  Particle  Fallout 
OAR  340-31-050  Calcium  Oxide  (Ume 

Dust) 

In  addition  to  the  May  30. 1986. 
submittal,  EPA  is  also  approving 
revisions  to  the  Specific  Air  Pollution 
Control  Rules  for  Medford-Ashland  Air 
Quality  Maintenance  Area"  (OAR  340- 
30-015,  03a  031.  040  and  055)  which 
were  submitted  to  EPA  on  July  11. 198& 

There  are  two  revisions  which  were 
submitted  to  EPA  on  May  30, 1986,  that 
will  not  be  processed  in  this  rulemaking 
action.  Instead  EPA  vnll  prepare 
separate  Federal  Registn  Notices  of 
Rulemaking  proposing  action  on  OAR 
340-25-150  to  205  Kraft  Pulp  Mills  and 
OAR  340-25-305  to  325  Board  Products 
Industries. 

On  February  24. 1986.  ODEQ 
submitted  extensive  revisions  to  the 
ozone  control  strategy  for  the  Portland- 
Vancouver  Air  Quality  Maintenance 
Area  (section  4.3)  and  certain 
implementing  rules  (OAR  340-22-100  to 
220.  OAR  340-20-155(1)  Table  1.  and 
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Implementation  Plan  (and  Other  State 
Regulations)]  and  section  3  [Statewide 
Regulatory  Provisions — Chapter  340J: 

Section  1    Introduction 
Section  2    General  Administration 
Section  3    Statewide  Regulatory  Prov-iBions. 
Subsection  3.1    Oregon  Administrative 
Rule— Chapter  340 
OAR  340-14-005  to  050  Prticeduret  for 

Issuance  of  Permits 
OAR  340-20-046  Records.  Maintaining  and 

Reporting 
OAR  340-20-047  "State  of  Oregon  Clean 

Air  Act  Implementation  Plan" 
OAR  340-30-015(2)  Specific  Air  PoIluUon 
Control  Rules  for  the  Medford-Ashland 
Air  Quality  Maintenance  Area 
OAR  340-31-105  PSD  Definitions 
Section  4    Control  Strategies  for 

Nonattainment  Areas 
Section  5    Control  Strategies  for  Attainment 

and  Nonattainment  Areas 
Sections    Ambient  Air  Quality  Monitoring 

Program 
Section  8    Public  Involvement 
Section  9    Plan  Revisions  and  Reporting 

EPA  is  approving  the  deletion  of  the 
following  provisions  of  section  3.1: 

OAR  340-11-005  to  035  Rules  of  Practice 

and  Procedure 
OAR  340-13-005  to  035  Wilderness. 

Recreational,  and  Scenic  Area  Rules 
OAR  340-20-100  to  135  Rules  for  Indirect 

Sources 
OAR  340-24-005  to  040  Motor  Vehicle 

Rules 
OAR  340-24-311  and  337  Motor  Vehicle 

Noise  Rules 
OAR  340-25-055  to  080  Redaction  of 

Animal  Matter 
OAR  340-28-001  to  090  Specific  Air 

Pollution  Control  Rules  for  Clackamas. 

Columbia,  Mulmomah,  and  Washington 

Counties 
OAR  340-31-045  Particle  Fallout 
OAR  340-31-050  Calcium  Oxide  (Lime 

Dust) 

In  addition  to  the  May  30. 1986. 
submittal,  EPA  is  also  approving 
revisions  to  the  Specific  Air  Pollution 
Control  Rules  for  Medford-Ashland  Air 
Quality  Maintenance  Area"  (OAR  340- 
30-015,  030,  031.  040  and  055)  which 
were  submitted  to  EPA  on  July  11, 1986. 

There  are  two  revisions  which  were 
submitted  to  EPA  on  May  30, 1986,  that 
will  not  be  processed  in  this  rulemaking 
action.  Instead  EPA  will  prepare 
separate  Federal  Registn  Notices  of 
Rulemaking  proposing  action  on  OAR 
340-25-150  to  205  Kraft  Pulp  Mills  and 
OAR  340-2&-305  to  325  Board  Products 
Industries. 

On  February  24. 1986.  ODEQ 
submitted  extensive  revisions  to  the 
ozone  control  strategy  for  the  Portland- 
Vancouver  Air  Quality  Maintenance 
Area  (section  4.3)  and  certain 
implementing  rules  (OAR  340-22-100  to 
220.  OAR  340-20-155(i)  Table  1,  and 


OAR  340-20-241).  These  revisions 
supersede  the  respective  sections  in  the 
May  30. 1966  submittal  (even  tiiough 
they  predate  that  submittal).  EPA  will 
not  be  acting  on  these  provisions  in  this 
rulemaking,  but  instead,  will  prepare  a 
separate  Federal  Register  Notice  of 
Rulemaking  if  warranted  pursuant  to  the 
Clean  Air  Act  Amendments  of  1900. 

On  August  5, 1985.  and  December  5, 
1986,  ODEQ  submitted  extensive 
revisions  to  title  14.  34,  and  38  of  Lane 
Regional  Air  Pollution  Authority's 
(LRAPA)  rules.  Since  portions  of  these 
submittals  supersede  parts  of  the  May 
30. 1986  submittal,  EPA  will  take  action 
on  all  of  these  requested  revisions  to  the 
LRAPA  rules  in  a  separate  Federal 
Register  Notice  of  Rulemaking. 

III.  Administrative  Re\iew 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1969  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years 
and  has  been  extended. 

Nothing  in  this  action  should  be 
construed  ^s  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
state  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
Agency  has  determined  that  this  action 
conforms  with  those  requirements 
irrespective  of  the  fact  that  the  submittal 
preceded  the  date  of  enactment. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  30. 
1991.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
thia  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  Thia  action  may  not  be 
challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  42  U.S.C. 
7607(b)(2).) 

Under  5  U.S.C.  e05(b).  I  certify  that 
this  revision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (see  46  FR 
8709). 

List  of  Subjects  in  40  CFR  Fait  52 

Air  Pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
By  Reference,  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Reporting 
and  Recordkeeping  requirements.  Sulfur 
oxides. 

Dated  May  29, 1991. 
Dana  A  Rasmussen, 

Regional  Administrator. 

Note:  Incorporation  by  reference  of  the 
ImplemenUtion  Plan  for  the  Sute  of  Oregon 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1,  1982. 

Title  40,  chapter  I  of  part  52  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  MM— Oregon 

2.  Section  52.1970  is  amended  by 
adding  paragraph  (c)(a7)  to  read  as 
follows: 

9  52.1970    MMt«fiestk>n  of  plwi. 
*        •        •        «        « 

(c)  •  •  • 

(87)  On  May  30. 1906.  the  Director  of 
the  Department  of  Environmental 
Quality  submitted  revisions  to  Volume  2 
"The  Federal  Clean  Air  Act 
Implementation  Plan  (and  Otlier  State 
Regulations)"  and  on  July  11. 1986  a 
revised  Section  3  "Statewide  Regulatory 
Provisions"  'Subsection  3.1  Oregon 
Administrative  Rule — Chapter  340' 
(OAR  340-30-015.  030,  031.  040.  and  055) 
88  revisions  to  the  Oregon  State 
Implementation  Plan. 

(i)  Incorporation  By  Reference. 

(A)  May  30, 1988  letter  from  the 
Director  of  the  Department  of 
Environmental  Quahty  to  EPA  Region  10 
submitting  amendments  to  the  Oregon 
state  implementation  plan. 

(B)  July  11. 1986  letter  fi^m  the 
Director  of  the  Department  of 
Environmental  Quality  to  EPA  Region  10 
submitting  amendments  to  the  Oregon 
state  implementation  plan. 

(C)  Volume  2  "The  Federal  Qean  Air 
Act  Implementation  Plan  (and  Other 
State  Regulations)"  Section  1 
(Introduction);  Section  2  (General 


Administration);  Section  3  (Statewide 
Regulatory  Provisions)  Introduction; 
Section  4  (Control  Strategies  for 
Nonattainment  Areas)  Introduction: 
Section  5  (Control  Strategies  for 
Attainment  and  Nonattainment  Areas) 
Introduction  and  Section  5.2  (Prevention 
of  Significant  Deterioration);  Section  6 
(Ambient  Air  Quality  Monitoring 
Program);  Section  8  (Public 
InvoKement);  and  Section  9  (Plan 
Revisions  and  Reporting),  dated  January 
1986.  as  adopted  by  the  Environmental 
Quality  Commission  on  April  25, 1986. 

(D)  Volume  2  "The  Federal  Clean  Air 
Act  Implementation  Plan  (and  Other 
State  Regulations),"  Section  3 
(Statewide  Regulatory  Provisions). 
Subsection  3.1  Oregon  Administrative 
Rule— Chapter  340  (OAR  340-14-005  to 
050  [Procedures  for  Issuance,  Denial, 
Modification,  and  Revocation  of 
Permits]  dated  10-1-89,  OAR  340-20-046 
[Records;  Maintaining  and  Reporting) 
effective  10-1-72,  OAR  340-20-047 
[State  of  Oregon  Clean  Air  Act 
Implementation  Plan]  effective  9-30-85, 
OAR  340-30-015  [Wood  Waste  Boilers] 
effective  10-29-80.  and  OAR  340-31-105 
[Definitions])  effective  9-8-81. 

(E)  Volume  2  "The  Federal  Clean  Air 
Act  Implementation  Plan  (and  Other 
State  Regulations),"  Section  3 
"(Statewide  Regulatory  Provisions)", 
Subsection  3.1  Oregon  Administrative 
Rule — Chapter  340.  Division  30  (Specific 
Air  Pollution  Control  Rules  for  the 
Medford-Ashland  Air  Quality 
Maintenance  Area),  Section  015  (Wood 
Waste  Boilers);  Section  030  (Wood 
Particle  Dryers  at  Partideboard  Plants); 
Section  031  (Hardboard  Manufecturing 
Plants);  Section  040  (Charcoal 
Processing  Plants);  and  Section  055 
(Source  Testing)  as  adopted  by  the 
Environmental  QuaUty  Commission  on 
June  13, 1986. 

3.  Section  52.1977  is  added  as  follows: 

9  52.1977    Content  of  approved  State 
sutMnttted  Imptwnentation  Ptan. 

The  following  sections  of  the  State  air 
quahty  control  plan  (as  amended  on  the 
dates  indicated)  have  been  approved 
and  are  pert  of  the  current  State 
Implementation  Plan. 

State  of  Oregon  Air  Quality  Control  Program 

Volume  2— The  Federal  Qean  Air  Act 
Implementation  Plan  (and  Other  State 
Regulations] 

Section 

1.  Introduction  (1-88) 

2.  General  Administration  (1-88) 

2.1  Agency  Organization  (1-86) 

2.2  Legal  Authority  (1-88) 

2.3  Resources  (1-88) 

2.4  Intergovernmental  Cooperation  and 
Consultation  (1-66) 
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2.5    Miscellaneous  Provisions  (1-86) 
3.  Statewide  Regulatory  Provisions 
3.1    Oregon  Administrative  Rules — 
Chapter  340  (1-86) 

Division  12 — Civil  Penalties 

Sec.  030    DeFinitions  (11-8-B4) 

Sec.  035    Consolidation  of  Proceedings  (9- 

25-74) 
Sec.  040    Notice  of  Violation 
Sec.  045    Mitigating  and  Aggravating  Factors 

(11-8-88) 
Sec.  050    Air  Quality  Schedule  of  Civil 

Penalties  (11-8-84) 
Sec.  070    Written  Notice  of  Assessment  of 

Civil  Penalty;  When  Penalty  Payable  (11- 

8-84] 
Sea  075    Compromise  or  Settlement  of  Civil 

Penalty  by  Director  (ll-ft-84) 

Division  14 — Procedures  for  Issuance,  Denial, 
Modification,  and  Revocation  of  Permits  (4- 
15-72) 

Sec.  005  Purpose  (4-15-72) 

Sec.  007  Exception  (10-15-73) 

Sec.  010  Definitions  (4-15-72) 

Sec.  015  Type,  Duration,  and  Termination  of 

Permits  (12-16-76) 

Sec.  020  Application  for  a  Permit  (4-15-72) 

Sec.  025  Issuance  of  a  Permit  (4-15-72) 

Sec.  030  Renewal  of  a  Permit  (4-15-72) 

Sec.  035  Denial  of  a  Permit  (4-15-72) 

Sec.  040  Modification  of  a  Permit  (4-15-72) 

Sec.  045  Suspension  or  Revocation  of  a 

Permit  (4-15-72) 

Sec.  050  Special  Permits  (4-15-72) 

Division  20 — General 

Sec.  001    Highest  and  Best  Practicable 

Treatment  and  Control  Required  (3-1-72) 
Sec.  003    Exceptions  (3-1-72) 

Registration 

Sec.  005    Registration  in  General  (9-1-70) 
Sec.  010    Registration  Requirements  (9-1-70) 
Sec.  015    Re-registration  (9-1-70) 

Notice  of  Construction  and  Approval  of  Plans 

Sec.  020    Requirement  (9-1-70) 

Sec.  025    Scope  (3-1-72) 

Sec.  030    Procedure  (9-1-72) 

Sec.  032    Compliance  Schedules  (3-1-72) 

Sampling.  Testing,  and  Measurement  of  Air 

Contaminant  Emissions 

Sec.  035    Program  (9-1-70) 

Sec.  037    Slack  Heights  &  Dispersion 

Techniques  (4-25-86) 
Sec.  040    Methods  (9-11-70) 
Sec.  045    Department  Testing  (9-1-70) 
Sec.  048    Records;  Maintaining  and 

Reporting  (10-1-72) 
Sec.  047    Stale  of  Oregon  Clean  Air  Act. 

Implementation  Plan  (9-30-85) 
Air  Contaminant  Discharge  Permits 
Sec.  140    Purpose  (1-6-86) 
Sec.  145    Definitions  (1-6-76) 
Sec.  150    Notice  Policy  (1-6-76) 
Sec.  155    Permit  Required  (5-31-83) 
Sec.  160    Multiple-Source  Permit  (1-6-76) 
Sec.  165    Fees  (5-31-83,  3-14-86) 
Sec.  170    Procedures  For  Obtaining  Permits 

(1-11-74) 
Set.  175    Other  Requirements  (6-29-79) 
Sec.  180    Registration  Exemption  (6-29-79) 
Sec  185    Permit  Program  For  Regional  Air 

Pollution  Authority  (l-d-76) 


Conflict  of  Interest 

Sec.  200    Purpose  (10-13-78) 

Sec.  205    Definitions  (10-13-78) 

Sec.  210    Ihiblic  Interest  Representation  (1ft- 

13-78) 
Sec.  215    Disclosure  of  Potential  Conflicts  of 

Interest  (10-13-78) 

New  Source  Review 

Sec.  220  Applicability  (9-8-81) 
Sec.  225  Definitions  (10-16-64) 
Sec.  230    Procedural  Requirements  (10-16- 

84) 
Sec.  235    Review  of  New  Sources  and 

Modifications  for  Comphance  With 

Regulations  (9-8-81) 
Sec.  240    Requirements  for  Sources  in 

Nonattainment  Areas  (4-18-83) 
Sec.  245    Requirements  for  Sources  in 

Attainment  or  Unclassified  Areas 

(Prevention  of  Significant  Deterioration) 

(10-16-65) 
Sec.  250    Exemptions  (9-8-81) 
Sec.  255    Baseline  for  Determining  Credit  for 

Offsets  (9-8-81) 
Sec.  260    Requirements  for  Net  Air  Quality 

Benefit  (4-18-63) 
Sec.  265    Emission  Reduction  Credit  Banking 

(4-lft-83) 
Sec.  270    Fugitive  and  Secondary  Emissions 

(9-8-81) 
Sec.  275    Repealed 
Sec.  276    Visibility  Impact  (10-16-85) 

Plant  Site  Emission  Limits 

Sec.  300    Policy  (9-8-81) 

Sec.  301    Requirement  for  Plant  Site 

Emission  Limits  (9-8-81) 
Sec.  305    Definitions  (9-8-81) 
Sec.  310    Criteria  for  Establishing  Plant  Site 

Emission  Limits  (9-8-81) 
Sec.  315    Alternative  Emission  Controls  (9- 

»-81) 
Sec.  320    Temporary  PSD  Increment 

Allocation  (9-8-81) 

Stack  Heights  and  Dispersion  Techniques 

Sec.  340    Definitions  (4-18-83) 
Sec.  345    Limitations  (4-18-83) 

Division  21 — General  Emission  Standards  for 
Particulate  Matter 

Sec.  005    Definitions  (1-1&-84] 

Sec.  010    Special  Control  Areas  (7-11-70) 

Sec.  015    Visible  Air  Contaminant 

Limitations  (7-11-70) 
Sec.  020    Fuel  Burning  Equipment 

Limitations  (9-1-82) 
Sec.  025    Refuse  Burning  Equipment 

Limitations  (1-16-84) 
Sec.  027    Municipal  Waste  Incinerator  in 

Coastal  Areas  (1-16-84) 
Sec.  030    Particulate  Emission  Limitationa 

for  Sources  Other  Than  Fuel  Burning  and 

Refuse  Burning  Equipment  (3-1-72) 

Particulate  Emissions  From  Process 
Equipment 

Sec.  035    Applicability  (3-1-72) 
Sec.  040    Emission  Standard  (3-1-72) 
Sec.  045    Determination  of  Process  Weight 
(3-1-72) 

Fugitive  Emissions 

Sec.  050    Definitions  (3-1-72) 
Sec.  055    Applicability  (3-1-72) 
Sec.  060    Requirements  (3-1-72) 


Upset  Conditions 

Sec.  065    Introduction  (3-1-72) 

Sec.  070    Scheduled  Maintenance  (3-1-72) 

Sec.  075    Malfunction  of  Equipment  (3-1-72) 

Woodstove  Certification 

Sec.  100    Definitions  (6-26-84) 

Sec.  105    Requirements  for  Sale  of  New 

Woodstoves  in  Oregon  (6-26-84) 
Sec.  110    Exemptions  (6-26-84) 
Sec.  115    Emissions  Performance  Standards 

and  Certification  (6-26-84) 
Sec.  120    Testing  Criteria  and  Procedures  (6- 

26-64) 
Sec.  125    General  Certification  Procedures 

(6-26-84) 
Sec.  130    Changes  in  Woodstove  Design  (6- 

26-84) 
Sec.  135    Labelling  Requirements  (6-26-64) 
Sec.  140    Permanent  Label  (6-26-84) 
Sec.  145    Contents  of  Permanent  Label  (&- 

26-64) 
Sec.  150    Removable  Label  (6-26-84) 
Sec.  155    Label  Approval  (6-26-84) 
Sec.  160    Laboratory  Accreditation 

Requirements  (6-26-84) 
Sec.  165    Accreditation  Criteria  (6-26-84) 
Sec.  170    Application  for  Laboratory 

Accreditation  (6-26-84) 
Sec.  175    On-Site  Laboratory  Inspection  and 

Stove  Testing  Proficiency  Demonstration 

(6-26-64) 
Sec.  180    Accreditation  Application 

Deficiency,  Notification  and  Resolution 

(6-26-84) 
Sec.  185    Final  Department  Review  and 

Certificate  of  Accreditation  (6-26-84) 
Sec.  190    Civil  Penalties,  Revocation,  and 

Appeals  (6-26-84) 

Division  22 — General  Gaseous  Emissions, 
Sulfur  Content  of  Fuels 

Sec.  005  Definitions  (3-1-72) 

Sec.  010  Residual  Fuel  Oils  (8-25-77) 

Sec.  015  Distillate  Fuel  Oils  (3-1-72} 

Sec.  020  Coal  (1-29-62) 

Sec.  025  Exemptions  (3-1-72) 

General  Emission  Standards  for  Sulfur 
Dioxide 

Sec.  050    Definitions  (3-1-72) 
Sec.  065    Fuel  Burning  Equipment  (3-1-72) 
Sec.  300    Reid  Vapor  Pressure  for  Gasoline, 
except  that  in  Paragraph  (6)  only 
sampling  procedures  and  test  methods 
specified  in  40  CFR  Part  80  are  approved 
(6-15-89) 

Division  23 — Rules  for  Open  Burning 

Sec.  022    How  to  Use  These  Open  Burning 

Rules  (9-8-81) 
Sec.  025    Policy  (9-8-81) 
Sec.  030    Definitions  (6-16-84) 
Sec.  035    Exemptions,  Statewide  (6-16-84) 
Sec.  040    General  Requirements  Statewide 

{»-»-81) 
Sec.  042    General  Prohibitions  Statewide  (6- 

16-84) 
Sec.  043    Open  Burning  Schedule  (6-16-84) 
Sec.  045    County  Listing  of  Specific  Open 

Burning  Rules  (9-8-81) 


>pen  Burning  Prohibitions 

Sec.  055    Baker,  Clatsop,  ( 

Deschutes,  Gilliam,  Gi 

River,  Jefferson,  Klami 

Malheur.  Morrow,  She 

Umatilla,  Union.  Walh 

Wheeler  Counties  (9-6 

Sec.  060    Benton.  Linn.  M^ 

Yamhill  Counties  (6-1 

Sec.  065    Clackamas  Cour 

Multnomah  Com 

Washington  Cou 

Columbia  Count 

Lane  County  (6-: 

Coos,  Douglas.  )i 

fosephine  Counties  (9- 

Sec.  100    Letter  PermiU  (6 

Sec.  106    Forced  Air  Pit  In 

Sec.  110    Records  and  Rep 

Sec.  115    Open  Burning  Cc 

84) 

Division  24 — ^Visible  Emiss 
Vehicle  Emission  Control  L 
Criteria.  Methods  and  Stan 

Sec.  300    Scope  (4-1-85) 
Sec.  301    Boundary  Design 
Sea  305    Definitions  (4-1-i 
Sec.  308    Publicly  Owned  i 

Fleet  Vehicle  Testing  F 

31-83) 
Sea  307    Motor  Vehicle  In 

Fee  Schedule  (8-1-Sl) 
Sea  310    Li^  Duty  Motor 

Control  Test  Method  (G 
Sec.  315    Heavy  Duty  Ga*( 

Vehicle  Emission  Cont 

(12-31-83) 
Sec.  320    Light  Duty  Motor 

Control  Test  Criteria  (9 
Sea  325    Heavy  Duty  Gasc 

Vehicle  Emission  Cont 

(9-ft-68) 
Sea  330    Light  Duty  Motor 

Control  Cutpoints  or  St 

Subpart  (3)  (9-12-88) 
Sea  335    Heayy  Duty  Gasc 

Vehicle  Emission  Conti 

Standards  (9-12-86) 
Sec.  340    Criteria  for  Quali 

Persons  Eligible  to  Insp 

Vehicles  and  Motor  Ve 

Control  Systems  and  & 

(12-31-63) 
Sec.  350    Gaa  Analytical  S] 

Criteria  (9-9-88) 

Division  25 — Specific  IndusI 
Construction  and  Operation 
Waste  Burners 

Sec.  005  Definitions  (3-1-7 
Sec.  010  Statement  of  Polit 
Sec.  015  Authorization  to  ( 
Wigwam  Burner  (3-1-7; 
Sec.  020  Repealed 
Sec.  025  Monitoring  and  Ri 
Hot  Mix  Asphalt  Plants 

Sec  105  Definitions  (3-1-7 
Sec.  110  Control  Facilities 
Sec  115    Other  Established 

Limitations  (3-1-73) 
Sec  120    Portable  Hot  Mix , 

(4-18-83) 
Sec  125    Ancillary  Sources 

Housekeeping  of  Plant  I 


ly,  July  30,  1991  /  Rules  and  Regiilations 


-78) 

-13-78) 

Representation  (10- 


(Jpset  Conditions 

Sec.  065    Introduction  (3-1-72) 

Sec.  070    Scheduled  Maintenance  (3-1-72) 

Sec.  075    Malfunction  of  Equipment  (3-1-72) 


Federal  Regbter  /  Vol  56.  Na  M6  /  Tuesday.  July  30,  1991  /  Rules  and  Regulations 


36009 


otential  Conflicts  of       Woods tove  Certification 


>-8-81) 
-16-84) 
uirements  (10-16- 

'  Sources  and 
mpliance  With 

or  Sources  in 
9 (4-18-83) 
or  Sources  in 
ssified  Areas 
cant  Deterioration) 

8-81) 

termining  Credit  for 

or  Net  Air  Quality 

:tion  Credit  Banking 

condary  Emissions 

:t  (10-16-65) 


r  Plant  Site 

■61] 

1-81) 

iblishing  Plant  Site 

^1) 

ission  Controls  (9- 

)  Increment 

sion  Techniques 

&-«3) 
18-83) 

ssion  Standards  for 

6-84) 

Areas  (7-11-70) 

taminant 

luipment 

Equipment 

te  Incinerator  in 

84) 

ssion  Limitations 

an  Fuel  Burning  and 

ment  (3-1-72) 

m  Process 

-1-72) 

ard  (3-1-72) 

jf  Process  Weight 


-72) 

-1-72) 

J-1-72) 


Sec.  100    Definitions  (6-26-84) 

Sec.  105    Requirements  for  Sale  of  New 

Woodstoves  in  Oregon  (6-26-84) 
Sec.  110    Exemptions  (8-26-84) 
Sec.  115    Emissions  Performance  Standards 

and  Certification  (6-26-84) 
Sec.  120    Testing  Criteria  and  Procedures  (6- 

26-64) 
Sec.  125    General  Certification  Procedures 

(6-26-84) 
Sec.  130    Changes  in  Woodstove  Design  (6- 

26-84) 
Sec.  135    Labelling  Requirements  (6-26-84) 
Sec.  140    Permanent  Label  (6-26-84) 
Sec.  145    Contents  of  Permanent  Label  (6- 

26-64) 
Sec.  150    Removable  Label  (6-26-84) 
Sec.  155    Label  Approval  (6-26-84) 
Sec.  160    Laboratory  Accreditation 

Requirements  (6-26-84) 
Sec.  165    Accreditation  Criteria  (6-26-84) 
Sec.  170    Application  for  Laboratory 

Accreditation  (6-26-84) 
Sec  175    On-Site  Laboratory  Inspection  and 

Stove  Testing  Proficiency  Demonstration 

(6-28-64) 
Sec.  180    Accreditation  Application 

Deficiency,  Notification  and  Resolution 

(6-26-84) 
Sec.  185    Final  Department  Review  and 

Certificate  of  Accreditation  (6-26-84) 
Sec.  190    Civil  Penalties,  Revocation,  and 

Appeals  (6-26-84) 

Division  22 — General  Gaseous  Emissions. 
Sulfur  Content  of  Fuels 

Sec.  005  Definitions  (3-1-72) 

Sec.  010  Residual  Fuel  Oils  (8-25-77) 

Sec.  015  Distillate  Fuel  Oils  (3-1-72} 

Sec.  020  Coal  (1-29-62) 

Sec.  025  Exemptions  (3-1-72) 

General  Emission  Standards  for  Sulfur 
Dioxide 

Sec.  050    Definitions  (3-1-72) 
Sec.  055    Fuel  Burning  Equipment  (3-1-72) 
Sec.  300    Reid  Vapor  Pressure  for  Gasoline, 
except  that  in  Paragraph  (6)  only 
sampling  procedures  and  test  methods 
specified  in  40  CFR  Part  80  are  approved 
(6-15-89) 

Division  23 — Rules  for  Open  Burning 

Sec.  022    How  to  Use  These  Open  Burning 

Rules  (9-8-81) 
Sec.  025    Policy  (9-8-81) 
Sec.  030    Definitions  (6-16-84) 
Sec.  035    Exemptions.  Statewide  (6-16-64) 
Sec.  040    General  Requirements  Statewide 

(9-6-81) 
Sec.  042    General  Prohibitions  Statewide  (6- 

16-84) 
Sec.  043    Open  Burning  Schedule  (6-16-84) 
Sec.  045    County  Listing  of  Specific  Open 

Burning  Rules  (9-8-81> 


>pen  Burning  Prohibitions 
Sec.  055    Baker,  Clatsop,  Crook,  Curry, 

Deschutes,  Gilliam,  Grant  Harney,  Hood 
River,  Jefferson.  Klamath,  Lake,  Lincohv 
Malheur.  Morrow,  Sherman,  Tillamook, 
Umatilla,  Unioa  Wallowa,  Wasco  and 
Wheeler  Counties  (9-6-61) 
Sec.  060    Benton,  Linn.  Marion.  Polk,  and 

Yamhill  Counties  (6-16-84) 
Sec.  065    Clackamas  County  (6-16-84) 
Sec.  070    Multnomah  County  (6-16-84) 
Sec.  076    Washington  County  (6-16-84) 
Sec.  080    Columbia  County  (9-6-81) 
Sec.  085    Lane  County  (6-16-64) 
Sec.  090    Coos,  Douglas.  Jackson  and 

Josephine  Counties  (9-S-81) 
Sec.  100    Letter  Permits  (6-16-84) 
Sec.  105    Forced  Air  Pit  Incinerators  (9-6-ai) 
Sec.  110    Records  and  Reports  (9-6-81) 
Sec.  115    Open  Burning  Control  Areas  (6-16- 
84) 

Division  24— Visible  Emissions  Motor 
Vehicle  Emission  Control  Inspection  Test 
Criteria,  Methods  and  Standards 

Sec.  300    Scope  (4-1-85) 

Sec.  301    Boundary  Designations  (9-6-88) 

Sec.  305    Definitions  (4-1-85) 

Sec.  306    Publicly  Owned  and  Permanent 

Fleet  Vehicle  Testing  Requirements  (12- 

31-83) 
■  Sec.  307    Motor  Vehicle  Inspection  Program 

Fee  Schedule  (6-1-61) 
Sec  310    Light  Duty  Motor  Vehicle  Emission 

Control  Test  Method  (9-9-88) 
Sec  313    Heavy  Duty  Gasoline  Motor 

Vehicle  Emission  Control  Test  Method 

(12-31-83) 
Sec.  320    Light  Duty  Motor  Vehicle  Emission 

Control  Test  Criteria  (9-9-88) 
Sec  325    Heavy  Duty  Gasoline  Motor 

Vehicle  Emission  Control  Test  Criteria 

(9-9-86) 
Sec.  330    Light  Duty  Motor  Vehicle  Emission 

Control  Cutpoints  or  Standards  (8-1-81) 

Subpart  (3)  (9-12-88) 
Sec  335    Heavy  Duty  Gasoline  Motor 

Vehicle  Emission  Control  Emission 

Standards  (9-12-88) 
Sec.  340    Criteria  for  Qualifications  of 

Persons  Eligible  to  Inspect  Motor 

Vehicles  and  Motor  Vehicle  Pollution 

Control  Systems  and  Execute  Certificates 

(12-31-63) 
Sec.  350    Gas  Analytical  System  Licensing 

Criteria  (9-9-88) 

Division  25 — Specific  Industrial  Standards 
Construction  and  Operation  of  Wigwam 
Waste  Burners 

Sec.  005    Definitions  (3-1-72) 

Sec.  010    Statement  of  Policj-  (3-1-72) 

Sec.  015    Authorization  to  Operate  a 

Wigwam  Burner  (3-1-72) 
Sec.  020    Repealed 

Sec.  025    Monitoring  and  Reporting  (3-1-72) 
Hot  Mix  Asphalt  Plants 

Sec  105    Definitions  (3-1-73) 

Sec.  110    Control  Facilities  Required  (3-1-73) 

Sec  115    Other  Established  Air  Quality 

Limitations  (3-1-73) 
Sec.  120    Portable  Hot  Mix  Asphalt  Plants 

(4-18-83) 
Sec  125    Ancillary  Sources  of  '^'nifslgn 

Housekeeping  of  Plant  Facilities  (3-1-73) 


Primary  Aluminum  Plants 

Sec  255    Statement  of  Purpose  (6-18-82) 
Sec  260    Definitions  (6-18-82) 
Sec  265    Emission  Standards  (6-18-82) 
Sec.  270    Special  Problem  Areas  (12-25-73) 
Sec  275    Highest  and  Best  Practical 

Treatment  and  Control  Requirement  (12- 

25-73) 
Sec  280    Monitoring  (6-18-82) 
Sec  285    Reporting  (6-16-82) 

Regulations  for  Sulfite  Pulp  Mills 

Sec  350    Definitions  (5-23-60) 

Sec  355    Statement  of  Purpose  (5-23-80) 

Sec  360    Minimum  Emission  Standards  (5- 

23-80] 
Sec.  365    Repealed 

Sec  370    Monitoring  and  Reporting  (5-23-80) 
Sec  375    Repealed 
Sec  380    Exceptions  (5-2^-80) 
Laterite  Ore  Production  of  Ferronickei 

Sec  405  Statement  of  Pnrpose  (3-1-72). 

Sec  410  Definitions  (3-1-72) 

Sec  41S  Emission  Standards  (3-1-72) 

Sec  420  Highest  and  Best  Practicable 

Treatment  and  Control  Required  (i-1-72) 

Sec  423  Comphance  Schedule  (3-1-72) 

Sec  430  Monitoring  and  Reporting  (3-1-72) 

Division  26— Rules  for  Open  Field  Burning 
(WiUasiette  Valley) 

Sec  001    Introduction  (7-3-64) 

Sec  003    Policy  (3-7-64) 

Sec  005    Definitions  (3-7-84) 

Sec  010    General  Requirement  (3-7-64) 

Sec  Oil    Repealed 

Sec  012    Registration.  PermiU.  Fees,  Records 

(3-7-84) 
Sec  013    Acreage  Limitations.  Allocations 

(3-7-84) 
Sec  015    Daily  Burning  Authorization 

Criteria  (3-7-64) 
Sec  020    Repealed 
Sec  025    Civil  Penalties  (3-7-64) 
Sec.  030    Repealed 
Sec.  031    Burning  by  Public  Agencies 

(Training  Fires)  (3-7-64) 
Sec.  035    Experimental  Burning  (3-7-84) 
Sec.  040    Emergency  Burning,  Cessation  (3- 

7-84) 
Sec.  045    Approved  Alternative  Methods  of 

Burning  (Propane  Flaming)  (3-7-64) 
Division  27 — Air  Pollution  Emergencies 
Sec.  005    Introduction  (10-24-83) 
Sec.  010    Episode  State  Criteria  for  Air 

Pollution  Emergencies  (10-24-83) 
Sec  012    Special  Conditions  (10-24-83) 
Sec  015    Source  Emission  Reduction  Plans 

(10-24-63) 
Sec  020    Repealed 
Sec.  025    Regional  Air  Pollution  Authorities 

(10-24-83) 

Division  30— Specific  Air  Pollution  Control 
Rules  for  the  Medford-Ashland  Air  Quality 
Maintenance  Area 

Sec.  005    Purposes  and  Application  (4-7-78) 

Sec  010    Definitions  (5-6-81) 

Sec.  015    Wood  Waste  Boilers  (10-29-80.  6- 

13-66) 
Sec  020    Veneer  Dryer  Emission  Limitations 

(1-26-60) 
Sec  025    Air,  Conveying  Systems  (4-7-78) 
Sec  030    Wood  Particle  Diners  at 

Particleboard  Plants  (5-6-81) 


Sec.  031    Hardwood  Manufacturing  Plants 

(5-6-81) 
Sec.  035    Wigwam  Waste  Burners  (10-29-80) 
Sec.  010    Charcoal  Producing  PlanU  (4-7-78) 
Sec.  043    Control  of  Fugitive  Emissions  (4- 

18-83) 
Sec.  044    Requirement  for  Operation  and 

Maintenance  Plans  (4-18-83) 
Sec  045    Compliance  Schedules  (4-18-83) 
Sec  050    Continuous  Monitoring  (4-7-63) 
Sec.  055    Source  Testing  (4-7-78) 
Sec  080    Repealed 
Sec.  065    New  Sources  (4-7-78) 
Sec.  070    Open  Burning  (4-7-78) 

Division  31 — Ambient  Air  Quality  Standards 

Sec  005    Definitions  (3-1-72) 

Sec  010    Purpose  and  Scope  of  Ambient  Air 

Quality  Standards  (3-1-72) 
Sec  015    Suspeoded  Particulate  Matter  (3-1- 

72) 
Sec  020    Sulfur  Dioxide  (3-12-72) 
Sec  025    Carbon  Monoxide  (3-1-72) 
Sec  030    Ozone  (1-29-82) 
Sec  035    Hydrocarbons  (3-1-72) 
Sec  040    Nitrogen  Dioxid*  (3-1-72) 
Sec  045    Repealed 
SecOSO    Repealed 
Sec  OSS    Ambient  Air  Quabty  Standard  for 

Lead  (1-21-83) 

Prevention  of  Significant  Deterioration 

Sec.  100  General  (6-22-79) 

Sec  110  Ambient  Air  Incremenls  (8-2-79) 

Sec  115  Ambient  Air  Ceilings  (8-22-79) 

Sec.  120  Restrictions  on  Area 

Classifications  (6-22-79) 

Sec  125  Repealed 

Sec  130  Redesignatioa  (6-22-7^ 

3.2    Lane  Regional  Air  Pollution  Authority 
Regulations 

Title  11    Policy  and  General  Provisions 
11-005    Policy  (8-2-72) 
11-010    Construction  and  Validity  (8-2-72) 
11-015    Definitions  (6-29-79) 
mz    Air  Convejing  Systems  (3-11-82) 
Tide  12    General  Duties  and  Powers  of 
Board  and  Director 
12-005    Duties  and  Powers  of  Board  of 

Directors  (6-29-79) 
12-010    Duties  and  Function  of  the 

Program  Director  (6-29-79) 
12-015    Civil  Penalties  (8-2-72) 
12-020    Advisory  Committee  (8-2-72) 
12-025    Confidential  Information  (8-3-72) 
12-025    Conflict  of  Interest  (9-0-68) 
Title  13    Enforcement  Procedures  (6-29-79) 
Title  20    Indirect  Sources 
20-100    Policy  and  Jurisdiction  (11-16-75) 
20-110    Definitions  (6-29-79) 
20-115    Indirect  Sources  Required  to  Have 
Indirect  Source  Construction  Permits  (6- 
29-79) 
20-120    Establishment  of  an  Approved 
Regional  Parking  and  Circulation  Plan(8) 
by  a  City,  County  or  Regional  Planning 
Agency  (6-29-79) 
20-125    Information  and  Requirements 
Applicable  to  Indirect  Source(s) 
Construction  Permit  Applications  Where 
An  Approved  Regional  Parking  and 
Circulation  Plan  is  on  File  (6-29-79) 
20-129    Information  and  Requirements 
Applicable  to  Indirect  Source(8) 
Construction  Permit  Application  Where 
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No  Approved  Regional  Parking  and 

Circulation  Plan  is  On  File  (6-29-79) 
20-130    Issuance  or  Denial  of  Indirect 

Source  Construction  Permits  (d-29-79) 
20-135    Permit  Duration  (11-18-75) 
Title  21    Registration,  Reports  &  Test 

Procedures 
21-005    Registration  of  Sources  (8-2-72) 
21-010    Authority  to  Construct  (d-29-79) 
21-015    Submission  of  Plans  & 

Specifications  (8-2-72) 
21-020    Notice  of  Approval  (8-2-72) 
21-025    Deviation  from  Approved  Plans  or 

Specifications  (8-2-72) 
21-030    Order  Prohibiting  Construction — 

Order  Posting  (6-29-79) 
21-035    Notice  of  Completion  (8-2-72) 
21-040    Compliance  Schedule  (8-2-72) 
21-045    Source  Emission  Tests  (8-2-72) 
21-050    Upset  Conditions  (8-2-72) 
21-055    Records  (8-2-72) 
21-060    Restart  of  Existing  Sources  (8-2- 

72) 
Title  22    Permits,  except  for  Definition 

Number  7  "Dispersion  Techniques"  and 

Definition  Number  11  "Good  Engineering 

Practice  Stack  Height"  (4-13-82) 
Title  31    Ambient  Air  Standards 
31-005    General  (8-2-72) 
31-015    Suspended  Particulate  Matter  (8- 

2-72) 
31-025    Sulfur  Dioxide  (8-2-72) 
31-030    Carbon  Monoxide  (8-2-72) 
31-035    Ozone  (7-12-«3) 
31-040    Hydrocarbons  (8-2-72) 
31-045    Nitrogen  Dioxide  (8-2-72) 
Title  32    Emission  Standards 
32-005    General  (6-29-79) 
32-010    Restriction  in  Emission  of  Visible 

Air  Contaminant  (6-29-79) 
32-025    Exceptions— Visible  Air 

Contaminant  Standards  (8-2-72)  • 
32-030    Particulate  Matter  Weight 

Standards  (8-2-72) 
32-035    Particulate  Matter  Weight 

Standards — Existing  Sources  (8-2-72) 
32-040    Particulate  Matter  Weight 

Standards — News  Sources  (8-2-72) 
32-045    Process  Weight  Emission 

Limitations  (8-2-72) 
32-055    Particulate  Matter  Size  Standard 

(8-2-72) 
32-060    Airborne  Particulate  Matter  (8-2- 

72) 
32-065    Sulfur  Dioxide  Emission 

Limitations  (8-2-72) 
32-100    Plant  Site  Emission  Limits  Policy 

(9-14-«2) 
32-101    Requirement  for  Plant  Site 

Emission  Limits  (9-14-62) 
32-102    Criteria  for  Establishing  Plant  Site 

Emission  Limits  (9-14-82) 
32-103    Alternative  Emission  Controls 

(Bubble)  (9-14-«2) 
32-104    Temporary  PSD  Increment 

Allocation  (9-14-82) 
32-600    Air  Conveying  Systems  (l-»-8S) 
32-990    Other  Emissions  (8-2-72) 
Title  33    Prohibited  Practices  and  Control  of 

Special  Classes 
33-020    Incinerator  and  Refuse  Burning 

Equipment  (8-2-72) 
33-025    Wigwam  Waste  Burners  (8-2-72) 
33-030    Conceahnent  and  Masking  of 

Emissions  (8-2-72). 
33-045    Gasoline  Tanks  (8-2-72) 


Sulfur  Content  of  Fuels  (8-2-72) 
Board  Products  Industries  (8-2-72) 
Charcoal  Producing  Plants  (5-15- 


33-055 
33-060 
33-065 

79) 
33-070    Kraft  Pulp  Mills  (9-14-«2) 
Title  36    Rules  for  Open  Outdoor  Burning  (1- 

30-80) 

Title  42    Rules  of  Practice  and  Procedure — 
Hearing  Procedure  (6-29-79) 

Title  44    Rules  of  Practice  and  Procedure  (6- 
29-79) 

Title  45    Rules  of  Practice  and  Procedure — 
Decision  and  Appeal  (6-29-79) 

Title  51    Air  Pollution  Emergencies 
51-005    Introduction  (8-2-72) 
51-010    Episode  Criteria  (8-2-72) 
51-015    Emission  Reduction  Plans  (8-2-72) 
51-020    Preplanned  Abatement  Strategies 

(8-2-72) 
51-025    Implementation  (8-2-72) 
51-026    Effective  Date  (8-2-72) 

4.  Control  Strategies  for  Nonattainment 
Areas  (1-86) 

4.1  Portland-Vancouver  AQMA-Total 
Suspended  Particulate  (12-19-80) 

4.2  Portland- Vancouver  AQMA-Carbon 
Monoxide  (7-16-82) 

4.3  Portland-Vancouver  AQMA-Ozone  (7- 
16-82) 

4.4  Salem  Nonattainment  Area-Carbon 
Monoxide  (7-79) 

4.5  Salem  Nonattainment  Area-Ozone  (9- 
19-80) 

4.6  Eugene-Springfield  AQMA-Total 
Suspended  Particulate  (1-30-81) 

4.7  Eugene-Springfield  AQMA-Carbon 
Monoxide  (6-20-79) 

4.8  Medford-Ashland  AQMA-Ozone  (1- 
85) 

4.9  Medford-Ashland  AQMA-Carbon 
Monoxide  (8-82) 

4.10  Medford-Ashland  AQMA-Particulate 
Matter  (4-83) 

4.11  Grants  Pass  Nonattainment-Carbon 
Monoxide  (10-84) 

5.  Control  Strategies  for  Attainment  and 
Nonattainment  Areas  (1-86) 

5.1  Statewide  Control  Strategies  for  Lead 
(l-«3) 

5.2  Visibility  Protection  Plan  (10-24-86) 

5.3  Prevention  of  Significant  Deterioration 
(1-66) 

6.  Ambient  Air  Quality  Monitoring  Program 

6.1  Air  Monitoring  Network  (1-86) 

6.2  Data  Handling  and  Analysis  Procedures 
(1-86) 

6.3  Episode  Monitoring  (1-86) 

7.  Emergency  Action  Plan  (1-86) 

8.  Public  Involvement  (1^) 

9.  Plan  Revisions  and  Reporting  (1-86) 
OAR  Chapter  629-43-043    Smoke 

Management  Plan  Administrative  Rule 
(12-12-86) 

Directive  1-4-1-601    Operational  Guidance 
for  the  Oregon  Smoke  Management 
Program  (12-66) 
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Indiana:  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

agency:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Indiana  has  applied  for  final 
authorization  of  revisions  to  its 
authorized  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  of  1976  as  amended 
(hereinafter  "RCRA"  or  the  "Act").  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Indiana's  application  and 
has  reached  a  decision,  subject  to  public 
review  and  comment,  that  Indiana's 
hazardous  waste  program  revisions 
satisfy  all  the  requirements  necessary  to 
quahfy  for  final  authorization.  Thus, 
EPA  intends  to  grant  final  authorization 
to  Indiana  to  operate  its  revised 
program,  subject  to  authority  retained 
by  EPA  under  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Pub.  L.  9&- 
616,  November  8. 1984,  hereinafter 
"HSWA"). 

DATES:  Effective  date:  Final 
authorization  of  Indiana's  application 
shall  be  effective  September  30, 1991 
unless  EPA  publishes  a  prior  Federal 
Register  action  withdrawing  this 
immediate  final  rule. 

All  comments  on  Indiana's  program 
revision  application  must  be  received  by 
4:30  p.m.  central  standard  time  on 
August  14. 1991. 

ADDRESSES:  Copies  of  Indiana's 
program  revision  application  are 
available- for  inspection  and  copying, 
horn  8:30  a.m.  to  4:30  p.m.,  at  the 
following  addresses:  Indiana 
Department  of  Environmental 
Management.  Hazardous  Waste 
Management  Branch,  105  South 
Meridian  Street,  Indianapolis,  Indiana 
46206,  Contact:  Michael  Dalton,  (317) 
232-8884;  U.S.  EPA  Headquarters 
Library,  PM  211A.  401  M  Street  SW., 
Washington.  DC  20460.  phone  (202)  382- 
5926;  U.S.  EPA  Region  V,  Waste 
Management  Division,  Office  of  RCRA, 
230  South  Dearborn  Street,  Chicago. 
Illinois  60604,  Contact:  George  Woods, 
(312)  886-€134.  Written  comments  on 
Indiana's  application  should  be  sent  to 
George  Woods,  at  the  address  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Woods.  Indiana  Regulatory 


Specialist,  U.S.  Environir 
Protection  Agency,  Regie 
Management  Division,  O 
Program  Management  Br^ 
Regulatory  Development 
ICK-13,  230  South  Dearbi 
Illinois  60604,  (312)  886-6 
6134).    jj 

SUPPLEMENTARY  INFORM/ 
A.  Background 

States  with  final  authoi 
section  3006(b)  of  RCRA. 
6926(b),  have  a  continuin; 
maintain  a  hazardous  wa 
that  is  at  least  equivalent 
with,  and  no  less  stringer 
Federal  hazardous  waste 
further  explanation  see  S( 
notice. 

In  accordance  with  40  ( 
revisions  to  State  hazard( 
programs  are  necessary  v 
State  statutory  or  regulati 
modified  or  when  certain 
occur.  Most  commonly,  S 
revisions  are  necessitatec 
EPA's  regulations  in  40  C 
260-268  and  270. 


Indiana  initially  receivf 
authorization  for  its  base 
program  effective  Januarj 
FR  3953-3954,  January  31, 
received  authorization  foi 
its  program  effective  Dec« 
(51  FR  39752-39754,  Octol 
January  19, 1988  (53  FR  12 
5, 1988),  and  September  i: 
29557-29559.  July  13, 1989; 
November  1, 1988.  Indians 
program  revision  applicat 
additional  program  appro 
both  the  non-HSWA  and  1 
I  Portions  of  the  Subtitle  C 
Standards,  and  for  provisi 
HSWA  Cluster  III.  On  No 
1990,  the  Indiana  Attomej 
certified  that,  in  his  opinic 
the  State  of  Indiana  provii 
authority  to  carry  out  this 
program,  and  that  the  spei 
authorities  provided  are  c 
statutes  or  regulations  lav 
and  in  effect  as  of  Noveml 

EPA  has  reviewed  India 
application  and  has  made 
final  decision,  subject  to  p 
and  comment,  that  Indian) 
waste  management  progra 
are  equivalent  to  the  Fede 
revisions  listed  below  and 
requirements  necessary  to 
final  authorization.  Consei 
mienas  to  grant  final  authi 
Indiana  for  its  additional  i 
revisions. 
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40  CFR  Part  ?71 

[FRL-3978-21 

Indiana:  Final  Authorization  of 
Revisions  to  State  Klazardous  Waste 
Management  Program 

AQENCY:  Environmental  Protection 
Agency. 

action:  Immediate  final  rule. 

SUMMARY:  Indiana  has  applied  for  fmal 
authorization  of  revisions  to  its 
authorized  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  of  1976  as  amended 
(hereinafter  "RCRA"  or  the  "Act").  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Indiana's  application  and 
has  reached  a  decision,  subject  to  public 
review  and  comment,  that  Indiana's 
hazardous  waste  program  revisions 
satisfy  all  the  requirements  necessary  to 
qualify  for  final  authorization.  Thus, 
EPA  intends  to  grant  final  authorization 
to  Indiana  to  operate  its  revised 
program,  subject  to  authority  retained 
by  EPA  imder  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (Pub.  L.  98- 
616.  November  8. 1984,  hereinafter 
"HSWA"). 

DATES:  Effective  date:  Final 
authorization  of  Indiana's  application 
shall  be  effective  September  30, 1991 
unless  EPA  publishes  a  prior  Federal 
Register  action  withdrawing  this 
immediate  final  rule. 

All  comments  on  Indiana's  program 
revision  application  must  be  received  by 
4:30  p.m.  central  standard  time  on 
August  14. 1991. 

ADDRESSES:  Copies  of  Indiana's 
program  revision  application  are 
available- for  inspection  and  copying, 
from  8:30  a.m.  to  4:30  p.m.,  at  the 
following  addresses:  Indiana 
Department  of  Environmental 
Management,  Hazardous  Waste 
Management  Branch,  105  South 
Meridian  Street.  Indianapolis,  Indiana 
46206,  Contact:  Michael  Dalton,  (317) 
232-8884:  U.S.  EPA  Headquarters 
Library.  PM  211A.  401  M  Street  SW.. 
Washington.  DC  20460.  phone  (202)  382- 
5926;  U.S.  EPA  Region  V.  Waste 
Management  Division.  Office  of  RCRA. 
230  South  Dearborn  Street.  Chicago, 
Illinois  60604,  Contact:  George  Woods. 
(312)  886-6134.  Written  comments  on 
Indiana's  application  should  be  sent  to 
George  Woods,  at  the  address  listed 
below. 

HM  FURTHER  INFORMATION  CONTACT: 

George  Woods.  Indiana  Regulatory 


Specialist.  U.S.  Environmental 
Protection  Agency.  Region  V,  Waste 
Management  Division.  Office  of  RCRA. 
Program  Management  Branch. 
Regulatory  Development  Section,  5HR- 
ICK-13,  230  South  Dearborn,  Chicago, 
Illinois  60604,  (312)  886-6134  (FTS  888- 
6134).    ji 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  RCRA,  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  at  least  equivalent  to,  consistent 
with,  and  no  less  stringent  than  the 
Federal  hazardous  waste  program.  For 
further  explanation  see  section  C  of  this 
notice. 

In  accordance  with  40  CFR  271.21(a), 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124. 
260-268  and  270. 

B.  Indiana 

Indiana  initially  received  final 
authorization  for  its  base  RCRA 
program  effective  January  31. 1986  (51 
FR  3953-3954.  January  31, 1986).  Indiana 
received  authorization  for  revisions  to 
its  program  effective  December  31, 1986 
(51  FR  39752-39754,  October  31, 1986) 
January  19, 1988  (53  FR  128-129.  January 
5, 1988),  and  September  11, 1989  (54  FR 
29557-29559,  July  13, 1989).  On 
November  1, 1988.  Indiana  submitted  a 
program  revision  application  for 
additional  program  approvals  covering 
both  the  non-HSWA  and  HSWA  Cluster 
I  Portions  of  the  Subtitle  C  Tank 
Standards,  and  for  provisions  of  Non- 
HSWA  Cluster  III.  On  November  19. 
1990,  the  Indiana  Attorney  General 
certified  that,  in  his  opinion,  the  laws  of 
the  State  of  Indiana  provide  adequate 
authority  to  carry  out  this  revised 
program,  and  that  the  specific 
authorities  provided  are  contained  in 
statutes  or  regulations  lawfully  adopted 
and  in  effect  as  of  November  19, 1990. 

EPA  has  reviewed  Indiana's 
application  and  has  made  an  immediate 
final  decision,  subject  to  public  review 
and  comment,  that  Indiana's  hazardous 
waste  management  program  revisions 
are  equivalent  to  the  Federal  program 
revisions  listed  below  and  satisfy  all  the 
requirements  necessary  to  qualify  for 
final  authorization.  Consequently.  EPA 
mcenos  to  grant  final  authorization  to 
Indiana  for  its  additional  program 
revisions. 


On  September  30, 1991  (unless  EPA 
pubhshes  a  prior  Federal  Register  action 
withdrawing  this  immediate  final  rule). 
Indiana  will  be  authorized  to  carry  out, 
in  lieu  of  the  Federal  program,  those 
provisions  of  the  State's  regulations 
which  were  modified  and  originally 
codified  at  title  320.  article  4.  rule  1  (320 
lAC  4.1}  of  the  Indiana  Administrative 
Code,  effective  June  19, 1988  (see 
Indiana  Register.  Volume  11.  Number  10. 
pages  3153-3199,  July  1, 1988).  Because 
Indiana's  hazardous  waste  management 
rules  found  at  320  lAC  4.1  were  repealed 
and  simultaneously  recodified  at  title 
329.  article  3  (329  lAC  3)  of  the  Indiana 
Administrative  Code,  effective  July  1, 
1988  (see  Indiana  Register,  Volume  11. 
Number  10,  pages  3199  and  3210  through 
3519,  July  1, 1988),  the  modified  rules  are 
designated  herein  under  the  recodified 
citations  and  have  the  329  lAC  3  prefix. 
These  State  rules  are  being  recognized 
as  analogous  to  the  following  provisions 
of  the  Federal  Program: 


Federal  requirement 


Federal  requirement 


»  Standards  for  Hazard- 
ous Waste  Storage  and 
Treatment  Tank  Sys- 
tems, July  14,  1986  (51 
FR  25422.  as  amended 
August  15,  1986  (51  FR 
29430).  (Note:  These 
provisions  cover  botti 
HSWA  and  non-HSWA 
portions  of  ttie  Subtitle 
C  Tank  Standards ) 


Analogous  state 
mitlKXity 


•  Radioactive  Mixed 

Waste,  July  3,  1986  (51 
FR  24504). 


Indiana  Administratrve 
Code,  Title  329, 
Article  3,  Rule  1-7; 
3-4(a)(8);  9-5(a)(1). 
9-5(d)  (2)  and  (3): 
16-4(b)(6);  16-6(b) 
(4);  l9-4(b)  (3)  and 
(6);  21-1(2)(0:  22- 
1(b):  24-1  (a)  and  (b); 
24-2(a)  (b)  (c)  and 
(d);  24-3(a)  (b)  (c) 
(d)  (e)  (t)  and  (g); 
24-4(a)  (b)  (c)  (d)  (e) 
and  (f);  24-4(f)(1)- 
(4);  24-4(g)  (h)  and 
(1);  24-5(a)  (b)  and 
(c):  24-6<a)  (b)  and 
(C):  24-7(1  )-(6);  24- 
8(a)  (b)  and  (c):  24- 
9(a)  and  (b);  24- 
10(a)  and  (b):  24- 
11(1)  and  (2):  24- 
12(a)  (b)  (c)  (d)  (e) 
and  (f);  34-5{b)  (5) 
and  (13);  34-7(1)- 
(10):  38-3(e):  41- 
6(b)  (4);  44-4(b)(6); 
46-1  (b)(3);  47-1  (b) 
(3):  49-1  (a)  and  (b); 
49-2(a)  (b)  (c)  and 
(d);  49-3(a)  (b)  (c) 
(d)  (e)  (f)  and  (g); 
49-«(a)  (b)  (c)  (d)  (e) 
and  (f);  49-4(f)(1)- 
(4);  49-4(g)  (3)  and 
(4);  49-4(h)  and  (i); 
49-5(a)  (b)  and  (c); 
49-6(a)  (b)  (c)  and 
(d);  49-7(1  )-(6);  49- 
8(a)  (b)  and  (c);  49- 
9(1)  and  (2);  and  49- 
10(a)  and  (b). 
(Effective  July  1. 
1988.) 
IC  13-7-1-22. 
(Effective  July  1, 
1988.) 


•  Liability  Coverage— Cor- 
porate Guarantee,  July 
11,  1986(51  FR  25350). 


•  Listing  of  Spent  Ptekte 
Liquor,  40  CFR  261.32, 
•s  amended  May  28, 
1966,  and  September 
22.  1966  (51  FR  19320 
and  51  FR  33612). 

•  Interim  Status  Star>d- 
ards  for  Owners/Opera- 
tors of  Hazardous  Waste 
TSO  Facitities,  March 
19,  1987  (52  FR  8708). 


•  Development  of  Correc- 
tive Action  Programs 
After  Permitting  Hazwd- 
ous  Waste  Land  Dispos- 
al Facilities,  June  22, 
1987  (52  FR  23447)  as 
amended  Septemt>er  9, 
1967  (52  FR  33936). 


Analogous  state 
authority 


Indiana  Administrative 
Code,  Title  329, 
Article  3,  Rule  22- 
24(a)  (2)  and  (3); 
22-24(b)  (3);  22- 
24(g)  (1)  (A)  and  (B). 
22-24(g)  (2);  47-8(a) 
(3);  47-8(b)  (3);  47- 
8(g)  (1)  (A)  and  (B); 
47-8(g)  (2);  47-8- 
10(g);  and  47-8- 
10(h)  (2).  (Effective 
July  1,  1968.) 

Indiana  Administrative 
Code,  Title  329. 
Article  3,  Rule  6-3. 
(Effective  July  1. 
1968.) 

Irxliana  Administrative 
Coda,  Title  329, 
Article  3,  Rule  25- 
7(a)  (1)  and  (2);  25- 
7(a)(2)  (A)  and  (B); 
25-7(aK2)  (C)  (0  («) 
fi)  fiv)  and  (V);  25- 
7(b)  (b)(1)  (2)  and 
(3).  (Effective  July  1, 
1988.) 

Indiana  Administrative 
Code,  Titie  329. 
Article  3.  Rule  34- 
5(c)(7);  and  34-5(c) 
(SHE).  (Effective  July 
1,  1968.) 


EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits,  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of 
Indiana's  authorization.  EPA  will 
suspend  issuance  of  any  further  permits 
imder  the  provisions  for  which  the  State 
is  being  authorized  on  the  effective  date 
of  this  authorization.  EPA  has 
previously  suspended  issuance  of 
permits  for  other  provisions  on  January 
31, 1986.  on  January  19, 1988,  and  on 
September  11, 1989.  the  effective  dates 
of  Indiana's  final  authorizations  for  the 
RCRA  base  program  and  for  two 
approved  revisions  to  Indiana's 
authorized  program. 

Indiana  is  not  authorized  to  operate 
the  Federal  Program  on  Indian  lands. 
This  authority  shall  remain  with  EPA 
imless  provided  otherwise  in  a  future 
statute  or  regulation. 

C.  Effect  of  HSWA  on  Indiana's 
Authorization 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  to  RCRA,  a  State 
with  final  authorization  would  have 
administered  its  hazardous  waste 
program  instead  of.  or  entirely  in  lieu  ot. 
the  Federal  program.  Except  for 
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enforcement  provisions  not  applicable 
here,  EPA  no  longer  directly  applied  the 
Federal  requirements  in  the  authorized 
State,  and  EPA  could  not  issue  permits 
for  any  facilities  the  State  was 
authorized  to  permit.  When  new,  more 
stringent.  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obligated  to  obtain  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  usually  did  not 
take  effect  in  an  authorized  State  until 
the  State  adopted  the  requirements  as 
State  law. 

In  contrast,  under  the  amended 
section  3006(g)  of  RCRA.  42  U.S.C. 
6928(g),  new  HSWA  requirements  and 
prohibitions  take  effect  in  authorized 
States  at  the  same  time  as  they  take 
effect  in  nonauthorized  States.  EPA 
directly  carries  out  those  requirements 
and  imposes  those  prohibitions  in 
authorized  and  non-authorized  States, 
including  the  issuance  of  full  or  partial 
HSWA  permits,  until  EPA  grants  the 
State  authorization  to  do  so.  States  must 
still,  in  accordance  with  the  deadlines 
specified  in  paragraphs  40  CFR 
271.21(e)(2)  (ii)  through  (v),  adopt 
HSWA-related  provisions  as  State  law 
in  order  to  retain  final  authorization.  In 
the  interim,  the  HSWA  provisions  apply 
in  authorized  States. 

As  a  result  of  the  HSWA,  there  will  be 
a  dual  State/Federal  regulatory  program 
in  Indiana.  To  the  extent  HSWA  does 
not  affect  the  authorized  State  program, 
the  State  program  will  operate  in  lieu  of 
the  Federal  program.  To  the  extent 
HSWA-related  requirements  are  in 
effect,  EPA  will  administer  and  enforce 
those  HSWA  requirements  in  Indiana 
until  the  State  is  authorized  for  them. 
Among  other  things,  this  will  entail  the 
issuance  of  Federal  RCRA  permits  for 
those  HSWA  requirements  for  which  the 
State  is  uot  yet  authorized,  in  addition 
to  any  State  permits. 

Indiana  is  being  authorized  to 
implement  only  those  HSWA 
requirements  addressed  in  the  July  14, 
1986,  FR  notice,  as  amended  August  15, 
1986.  (51  FR  25422  and  51  FR  29430.) 
Once  EPA  authorizes  Indiana  to  carry 
out  further  HSWA  requirements  or 
prohibitions,  the  State  program  in  those 
areas  will  operate  in  lieu  of  the  Federal 
provisions  or  prohibitions.  Until  that 
time,  the  State  may  assist  EPA's 
implementation  of  the  HSWA  under  a 
Cooperative  Agreement.  Any  effective 
State  requirement  that  is  more  stringent 
or  broader  in  scope  than  a  Federal 
HSWA  provision  will  continue  to 
remain  in  effect;  thus,  regulated 
handlers  must  comply  with  any  more 
stringent  State  requirements. 

EPA  has  published  a  Federal  Register 
notice  that  explains  in  detail  the  HSWA 


and  its  effect  on  authorized  States.  That 
notice  was  published  at  50  FR  28707- 
28755,  July  15, 1985. 

D.  Decision 

I  conclude  that  Indiana's  application 
for  this  program  revision  meets  all  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly,  EPA 
grants  Indiana  fmal  authorization  to 
operate  its  hazardous  waste  program  as 
revised.  Indiana  now  has  responsibihty 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  other  aspects  of  the 
RCRA  program.  This  responsibility  is 
subject  to  the  limitations  of  this  program 
revision  application  and  previously 
approved  authorities.  Indiana  also  has 
primary  enforcement  responsibilities, 
although  EPA  retains  the  right  to 
conduct  inspections  under  section  3007 
of  RCRA,  and  to  take  enforcement 
actions  under  sections  3008,  3013,  and 
7003  of  RCRA. 

E.  Codification  in  Part  272 

EPA  codifies  authorized  RCRA  State 
programs  in  part  272  of  40  CFR.  The 
purpose  of  codification  is  to  provide 
notice  to  the  public  of  the  scope  of  the 
authorized  program  in  each  State. 
Codification  of  these  revisions  to  the 
Indiana  program  will  be  published  later 
in  a  separate  Federal  Register  notice. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Indiana's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements.upon  the 
regulated  community. 


List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations, 
Penalties,  Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  SoUd  Waste  Disposal  Act  as 
amended,  (42  U.S.C.  6912(a).  6926,  and 
fl974(b)). 

Dated:  February  22, 1991. 
Valdaa  V.  Adamkus. 
Regional  Administrator. 

Editorial  Note:  This  document  was  received 
in  the  Office  of  the  Federal  Register  on  July 
23, 1991. 

[FR  Doc.  91-17793  Filed  7-29-01;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  681 

(Docket  No.  910494-1094] 

Western  Pacific  Crustactan  Fisheries 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACnoN:  Emergency  interim  rule; 
effective  date  extension  of  closure  of  the 
lobster  fishery  in  the  Northwestern 
Hawaiian  Islands. 

summary:  The  Secretary  of  Commerce 
(Secretary)  extends  an  emergency  rule 
now  in  effect  that  closes  the  lobster 
fishery  in  the  Northwestern  Hawaiian 
Islands  (NWHI).  An  extended  closure  oi 
the  fishery  is  needed  to  protect  the 
lobster  spawning  stock  from  heavy 
fishing  pressure  during  the  summer  peak 
spawning  period.  In  addition,  this 
extension  will  allow  the  Western  Pacific 
Fishery  Management  Council  to 
complete  an  amendment  to  the  Fishery 
Management  Plan  for  the  Crustacean 
Fisheries  of  the  Western  Pacific  Region 
(FMP)  that  would  establish  a  seasonal 
closure,  a  limited  entry  plan,  and  an 
annual  harvest  quota,  without  a  lapse  in 
protection  to  the  lobster  stock. 
EFFECTIVE  DATE:  The  emergency  interim 
regulations  published  on  May  13, 1991, 
are  extended  from  0000  hours  local  time 
August  13, 1991,  to  2400  hours  local  time 
November  10, 1991. 
ADDRESSES:  Copies  of  the 
environmental  assessment  prepared  for 
the  emergency  rule  may  be  obtained 


Von,  and  comments  shoi 
addressed  to  R.V.  Fullerti 
Southwest  Region,  NMFS 
Ferry  Street.  Terminal  Isl 
FOR  FURTHER  INFORMATIC 
Svein  Fougner,  Fisheries '. 
Division,  Southwest  Regii 
Terminal  Island,  Califom 
6660,  (FTS)  795-6660,  or  K 
Executive  Director.  West( 
Fishery  Management  Cou 
Hawaii  (808)  523-1368,  (F 
SUPPLEMENTARY  INFORMA 
the  emergency  action  autl 
section  305(c)  of  the  Magi 
Conservation  and  Managi 
(Magnuson  Act),  the  Seer 
emergency  rule  (56  FR  21J 
1991)  temporarily  amendi 
and  its  implementing  regu 
rule,  which  become  effect 
hours  local  time  May  8, 1£ 
NWHI  lobster  fishery  in  r 
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List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands,  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  SoUd  Waste  Disposal  Act  as 
amended,  (42  U.S.C.  6912(a),  6026.  and 
6074(b)). 

Dated:  Febniaiy  22. 1991. 
Valdoa  V.  Adamkus, 
Regional  Administrator. 

Editorial  Note:  This  document  was  received 
in  the  Office  of  the  Federal  Register  on  July 
23. 1991. 

[FR  Doc.  91-17793  Filed  7-29-91;  6:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  681 

[Dockat  No.  910494-1094] 

Western  Pacific  Crustacean  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Emergency  interim  rule; 
effective  date  extension  of  closure  of  the 
lobster  fishery  in  the  Northwestern 
Hawaiian  Islands. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  extends  an  emergency  rule 
now  in  effect  that  closes  the  lobster 
fishery  in  the  Northwestern  Hawaiian 
Islands  (NWHI).  An  extended  closure  oi 
the  fishery  is  needed  to  protect  the 
lobster  spawning  stock  from  heavy 
fishing  pressure  during  the  summer  peak 
spawning  period.  In  addition,  this 
extension  will  allow  the  Western  Pacific 
Fishery  Management  Council  to 
complete  an  amendment  to  the  Fishery 
Management  Plan  for  the  Crustacean 
Fisheries  of  the  Western  Pacific  Region 
(FMP)  that  would  establish  a  seasonal 
closure,  a  limited  entry  plan,  and  an 
annual  harvest  quota,  without  a  lapse  in 
protection  to  the  lobster  stock. 
EFFECTIVE  DATE:  The  emergency  interim 
regulations  pubHshed  on  May  13, 1991, 
are  extended  from  0000  hours  local  time 
August  13. 1991.  to  2400  hours  local  time 
November  10, 1991. 

ADDRESSES:  Copies  of  the 
environmental  assessment  prepared  for 
the  emergency  nde  may  be  obtained 


'rom,  and  comments  should  be 
addressed  to  R.V.  Fullerton.  Director. 
Southwest  Region,  NMFS.  300  South 
Ferry  Street.  Terminal  Island,  CA  90731. 
FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner,  Fisheries  Management 
Division,  Southwest  Region,  N'MFS. 
Terminal  Island,  California  (213)  514- 
6660,  (FTS)  795-6660.  or  Kitty  Simonds, 
Executive  Director,  Western  Pacific 
Fishery  Management  Council,  Honolulu. 
Hawaii  (808)  523-1368,  (FTS)  551-1974. 
SUPPLEMENTARY  INFORMATION:  Under 
the  emergency  action  authority  of 
section  305(c)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  the  Secretary  issued  an 
emergency  rule  (56  FR  21961,  May  13, 
1991)  temporarily  amending  the  FMP 
and  its  implementing  regulations.  The 
rule,  which  become  effective  at  0000 
hours  local  time  May  8, 1991.  closes  the 
NWHI  lobster  fishery  in  response  to  the 


low  level  of  lobster  spawning  stock 
biomass,  which  may  be  at  or  near  the 
level  at  which  recruitment  failure  could 
occur.  The  catch  per  unit  of  effori 
(CPUE)  of  legal  lobster  from  January    * 
through  April  1991  was  0.63  legal 
lobsters  per  trap-haul.  This  CPUE  is  the 
lowest  recorded  during  the  period  since 
1984  when  data  records  become 
available.  The  closure  is  intended  to 
increase  the  biomass  of  spawning 
lobster  by  prohibiting  the  harvest  of 
lobsters  before  the  during  the  summer 
peak  spawning  period.  Also,  it  is 
intended  to  delay  the  opening  of  the 
fishery  while  Amendment  7  to  the  FMP 
is  being  prepared.  That  amendment,  if 
approved,  would  establish  a  seasonal 
closure,  a  limited  entry  program,  and  a 
process  to  set  an  annual  harvest  quota. 
Because  the  same  circumstances  still 
exist  in  the  fishery  as  when  the 
emergency  rule  took  effect,  the 


Secretary  extends  for  90  days  the 
effective  dates  of  the  rule  under  section 
305(c)(3)(B)  of  the  Magnuson  Act 

The  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order.  The  rule 
was  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  following  the 
procedures  of  that  order  was 
impracticable. 

List  of  Subjects  in  SO  CFR  Part  681 

Fishenes.  Fishing.  Reporting  and 
recordkeeping. 

Dated:  |uly  24  1991 
Samuel  W.  McKeen. 

Acting  Assistant  Administrator  for  Fisheries. 
Notional  Marine  Fisheries  Service. 

|FR  Doc  91-18004  Filed  7-29-91:  8:45  ami 
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This  sectioo  o«  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the 
proposed  iss*iance  of  rules  and 
regulations.  The  purpose  of  these  notices 
s  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
maKing   prior  to  the   adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Markethig  Service 
7  CFR  Part  1240 
[Docket  No.  FV-91-272) 

Honey  Research,  Promotion  and 
Consumer  Information  Order;  Order 
Directing  That  a  Referendum  Be 
Conducted;  Determination  of 
Representative  Period  for  Voter 
Eligibility;  and  Designation  of  a 
Referendum  Agent  To  Conduct  the 
Referendum 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Order  for  referendum. 

summary:  This  document  directs  that  a 
referendum  be  conducted  among  eligible 
honey  producers  and  importers  to 
determine:  (1)  Whether  they  favor 
continuance  of  the  Honey  Research. 
Promotion,  and  Consumer  Information 
Order  (Order);  and,  (2)  whether  they 
favor  termination  of  the  authority  for 
producers  and  importers  to  obtain  a 
refund  of  assessments. 
DATES:  For  purposes  of  determining 
voter  eligibility,  the  representative 
production  period  is  from  January  1. 
1990.  to  December  31. 1990.  The 
referendum  will  be  conducted  from 
August  1  through  August  31, 1991. 
ADDRESSES:  Copies  of  the  text  of  the 
aforesa!iJ  Order  may  be  examined  in  the 
Office  of  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  A.  Young.  (202)  475-3930.  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  This 
order  directs  that  a  referendum  be 
conducted  among  honey  producers  and 
importers  under  the  Honey  Research, 
Promotion  and  Consumer  information 
Order  (Order)  (7  CFR  part  1240),  as 
amended.  The  Order  is  effective  under 
the  Honey  Research,  Promotion  and 


Consomer  Information  Act  (Act),  as 
amended  (7  U.S.C.  4801-4612).  The 
referendum  is  to  be  conducted  among 
the  producers  and  importers  of  honey 
who,  during  the  period  January  1, 1990, 
through  December  31, 1990  (which 
period  is  hereby  determined  to  be  the 
representative  period  for  purposes  of 
this  referendum),  were  engaged  in  the 
production  or  importation  of  honey  to 
ascertain  whether  producers  and 
importers  favor  continuance  of  the 
Order  and/or  termination  of  the  refund 
of  assessment  provisions. 

The  Act,  as  amended,  provides  that 
the  Secretary  shall  conduct  a 
referendum  to  determine  if  honey 
producers  and  importers  favor,  (1)  The 
continuation  of  the  Order,  and  (2) 
termination  of  the  authority  for  honey 
producers  and  importers  to  obtain  a 
refund  of  assessments. 

The  Act  requires  the  Secretary  to 
terminate  the  Order  if  its  continuance  is 
not  favored  by  the  requisite  majority  of 
voting  producers  and  importers,  who 
produced  and  imported  more  than  50 
percent  of  the  volume  of  honey 
produced  and  imported  by  those  voting 
in  the  referendum. 

In  the  event  the  termination  of  the 
refund  provisions  is  favored  by  more 
than  50  percent  of  the  producers  and 
importers  voting  in  the  referendum,  who 
produced  and  import4ed  more  than  50 
percent  of  the  volume  of  honey 
produced  and  imported  by  those  voting 
in  the  referendum,  the  Order  would  be 
amended  to  reflect  that  decision. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35),  the  ballot  materials  that  will  be  sued 
in  the  referendum  herein  ordered  have 
been  submitted  to  and  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  have  been  assigned  OMB 
No.  0581-0093.  It  has  been  estimated 
that  it  will  take  an  average  of  10  minutes 
for  each  of  the  approximately  6,000 
producers  and  importers  of  honey  to 
participate  in  the  voluntary  referendum 
balloting. 

Ms.  Sheila  A.  Young,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service.  USDA,  is  hereby 
designated  the  referendum  agent  of  the 
Secretary  of  Agriculture  to  conduct  this 
referendum.  The  procedure  applicable  to 
the  referendum  shall  be  the  "Procedure 
for  the  Conduct  of  Referenda  in 
Connection  with  the  Honey  Research, 


Promotion  and  Consumer  Information 
Order,"  as  amended  In  1991  (7  CFR 
1240.200).  Ballots  will  be  mailed  to  all 
eligible  honey  producers  and  importers 
of  record  on  or  before  August  1, 1991. 
Honey  producers  and  importers  not 
receiving  ballots  for  the  referendum  may 
obtain  them  from  State  Agricultural 
Stabilization  and  Conservation  Service 
Offices,  and  some  of  their  county  and 
local  offices,  and  from  the  referendum 
agent.  Ballots  must  be  postmarked  no 
later  then  August  31. 1991,  to  be 
counted. 

List  of  Subjects  b  7  CFR  Part  1240 

Honey,  Agricultural  research. 
Reporting  and  recordkeeping 
requirements,  Market  development,  and 
Consumer  information. 

Authority:  Honey  Research,  Promotion  and 
Consumer  Information  Act,  as  amended.  7 
U.S.C.  4601-4612. 

Dated:  (uly  19, 1991. 
loAnn  R.  Smith, 

Assistant  Secretary  for  Marketing  and 

Inspection  Services. 

[FR  Doc.  91-17996  Filed  7-29-91;  8:45  am] 
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Rural  Electrification  Administration 
7  CFR  Part  1703 

Rural  Development:  Loan  and  Grant 
Program 

agency:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Proposed  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  7  CFR  chapter  XVII  by  revising 
part  1703,  subpart  B,  Rural  Economic 
Development  Loan  and  Grant  Program. 
Policies,  requirements  and  procedures 
contained  in  this  subpart  implement  a 
rural  economic  development  zero 
interest  loan  and  grant  program 
established  by  section  313  of  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C.  901  et  seq.)  (the  "RE  Act").  The 
program  provides  funds  to  RE  Act 
Borrowers  for  the  purpose  of  promoting 
nu-al  economic  development  and  job 
creation  projects.  This  proposed  revision 
would  establish  a  method  of 
documenting  REA's  selection  process, 
permit  REA  to  establish  the  maximum 
size  of  the  loan  or  grant,  permit 


Borrowers  to  file  durii 
fourteen  days  of  ever 
detailed  guidance  on.i 
application  and  make 
significant  changes  in 
proposed  revisions  ar 
experiences  during  thi 
the  program's  operatic 
would  provide  the  Boi 
information  on  REA's 
standardize  the  form  ( 
expedite  the  advance 
rural  economic  develo 
and  improve  the  overt 
program. 

DATlt:  Written  commi 
submitted  not  later  thi 
ADDRESSES:  Submit  w 
to  Mark  B.  Wyatt  Rur 
Development  Coordini 
Electrification  Admini 
4051.  South  Building.  L 
Agriculture,  14th  and  I 
Avenue,  SW.,  Washini 
The  public  may  inspec 
comments  on  this  prop 
regular  business  hours 
address  (7  CFR  1.27(b) 
an  original  and  three  c 
comments. 

FOR  FURTHER  INFORMA 

Mark  B.  Wyatt.  Rural  I 
Development  Coordine 
Electrification  Adminii 
4051.  South  Building.  U 
Agriculture,  14th  and  Ii 
Avenue  SW.,  Washing 
telephone  number  (202 
SUPPLEMENTARY  INFOR 

is  issued  in  conformani 
Order  12291.  This  actio 
have  an  annual  effect  c 
$100  million  or  more;  (2 
major  increase  in  costs 
consumers,  individual  I 
Federal,  State,  or  local 
agencies,  or  geographic 
result  In  significant  adv 
competition,  employme 
productivity,  innovatioi 
abihty  of  United  States 
enterprises  to  compete 
based  enterprises  in  do 
markets.  Therefore,  this 
determined  to  be  "non-i 

This  action  does  not  I 
scope  of  the  Regulatory 
REA  has  concluded  tha 
this  rule  will  not  represi 
Federal  action  that  sign 
the  quality  of  the  humai 
under  the  National  Envi 
Act  ofl989  (42  U.S.C  4C 
and.  therefore,  does  not 
environmental  impact  s 
environmental  a8ses8m( 

This  program  is  listed 
of  Federal  Domestic  Asi 
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Promotion  and  Consumer  Information 
Order,"  as  amended  in  1991  (7  CFR 

1240.200).  Ballots  will  be  mailed  to  all 
eligible  honey  producers  and  importers 
of  record  on  or  before  August  1, 1991. 
Honey  producers  and  importers  not 
receiving  ballots  for  the  referendum  may 
obtain  them  from  State  Agricultural 
Stabilization  and  Conservation  Service 
Offices,  and  some  of  their  county  and 
local  offices,  and  from  the  referendum 
agent.  Ballots  must  be  postmarked  no 
later  then  August  31. 1991,  to  be 
counted. 

List  of  Subjects  in  7  CFR  Fart  1240 

Honey.  Agricultural  research. 
Reporting  and  recordkeeping 
requirements,  Market  development,  and 
Consumer  information. 

Authority:  Honey  Research.  Promotion  and 
Consumer  Information  Act,  as  amended.  7 
U.S.C.  4601-4612. 

Dated:  July  19, 1991. 
loAnn  R.  Smith. 

Assistant  Secretary  for  Marketing  and 

Inspection  Services. 

(FR  Doc.  91-17996  Filed  7-29-91;  8:45  am| 

BtLUNQ  CODE  3410-Oa-M 


Rural  Electrification  Administration 
7  CFR  Part  1703 

Rural  Oevelopnnent:  Loan  and  Grant 
Program 

agency:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Proposed  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  7  CFR  chapter  XVII  by  revising 
part  1703,  subpart  B,  Rural  Economic 
Development  Loan  and  Grant  Program. 
Policies,  requirements  and  procedures 
contained  in  this  subpart  implement  a 
rural  economic  development  zero 
interest  loan  and  grant  program 
established  by  section  313  of  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C.  901  et  seq.)  (the  "RE  Act").  The 
program  provides  funds  to  RE  Act 
Borrowers  for  the  purpose  of  promoting 
riu-al  economic  development  and  job 
creation  projects.  This  proposed  revision 
would  establish  a  method  of 
documenting  REA's  selection  process, 
permit  REA  to  establish  the  maximum 
size  of  the  loan  or  grant,  permit 


Borrowers  to  file  during  the  first 
foiuieen  days  of  every  month,  provide 
detailed  guidance  on  .the  form  of  an 
application  and  make  other  less 
significant  changes  in  the  program.  The 
proposed  revisions  are  based  en 
experiences  during  the  first  two  years  of 
the  program's  operation.  These  revisions 
would  provide  the  Borrowers  with 
information  on  REA's  selection  process, 
standardize  the  form  of  the  application, 
expedite  the  advance  of  funds  to  the 
rural  economic  development  projects, 
and  improve  the  overall  operation  of  the 
program. 

DATIt:  Written  comments  must  be 
submitted  not  later  than  August  29. 1991. 
addresses:  Submit  vmtten  comments 
to  Mark  B.  Wyatt  Rural  Economic 
Development  Coordinator,  Rural 
Electrification  Administration,  room 
4051.  South  Building,  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW..  Washington,  DC  20250. 
The  public  may  inspect  all  written 
comments  on  this  proposed  rule  during 
regular  business  hours  at  the  above 
address  (7  CFR  1.27(b)).  REA  requests 
an  original  and  three  copies  of  all 
comments. 

FOR  FUmXER  mroRMATION  CONTACT: 

Mark  B.  Wyatt.  Rural  Economic 
Development  Coordinator,  Rural 
Electrification  Administration,  room 
4051,  South  Building,  U.S.  Department  of 
Agriculture,  14fh  and  Independence 
Avenue  SW.,  Washington,  DC  20250, 
telephone  number  (202)  382-0552. 
SUPPUMENTABY  INFORMATION:  This  rule 

is  issued  in  conformance  with  Executive 
Order  12291.  This  action  will  not  (1) 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  result  in  a 
major  increase  in  costs  or  prices  for 
consumers.  Individual  Industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
result  in  significant  adverse  effects  on 
competition,  employment.  Investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore,  this  rule  has  been 
determined  to  be  "non-major." 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  promulgation  of 
this  rule  will  not  represent  a  major 
Federal  action  that  significantly  affects 
the  quality  of  the  human  environment 
under  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C  4321  et  seq.  (1976)) 
and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  (1990) 
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under  No.  10.854,  Rural  Economic 
Development  Loan  and  Grant  Program. 

The  reporting  requirements  contained 
in  this  proposed  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C.  3501  et 
seq.].  The  amendments  to  the  reporting 
requirements  in  the  existing  rule  will  not 
become  effective  until  approved  by 
OMB, 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  3.6  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggesUons  for  reducing  this  burden,  to 
U,S.  Department  of  Agriculture. 
Clearance  Officer.  OIRA.  room  404-W. 
Washington,  DC  20250  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  Washington.  DC 
20503. 

Background 

On  February  15, 1989,  REA  published 
the  final  rule,  7  CFR  1709,  subpart  B,  in 
the  Federal  Register  (54  FR  6867)  that 
implemented  the  Rural  Economic 
Development  Loan  and  Grant  Program, 
also  known  as  the  Cushion  of  Credit 
Payments  Program,  established  by 
section  313  of  the  Rural  Electrification 
Act  of  1936.  as  amended,  (the  "RE  Act"). 
On  September  27. 1990.  REA  changed 
the  designation  of  this  rule  ft-om  7  CFR 
part  1709  to  part  1703  (55  FR  39393).  This 
program  provides  funds  to  RE  Act 
Borrowers  for  the  promotion  of  rural 
economic  development  and  job  creation 
projects.  As  of  April  1991.  REA  had 
selected  146  zero  interest  loan 
applications  totalling  $12,403,500. 

Revision  of  Regulation 

This  propoped  rule  reflects  the 
experience  REA  has  gained  during  the 
first  two  years  of  the  Rural  Economic 
Development  Loan  and  Grant  Program. 
The  most  significant  revision  is  to  select 
applications  based  on  the  total  number 
of  points  that  are  received  during  the 
evaluation  process.  When  the  initial  rule 
for  this  program  was  being  developed  in 
late  1988  and  eariy  1989,  REA  spent  a 
considerable  amount  of  time  evaluating 
the  desirability  of  a  ranking  procedure 
based  on  assigning  a  given  number  of 
points  for  each  selection  factor.  In  1988, 
REA  proposed  an  evaluation  process 
without  a  pomf  system  and  requested 
comments  from  the  public  on  this  matter 


(53  FR  43442).  KEA  received  a  number  of 
conunents  in  support  of  a  point  system 
from  the  pubhc.  When  the  final  rule  was 
published  in  1969.  REA  did  not  include  a 
point  system  (54  FR  6867).  The  final  rule 
stated  that  "REA  needs  the  latitude  to 
develop  its  method  of  evaluating  rural 
economic  development  projects  as  it 
gains  experience"  since  the  nature  of 
this  program  differed  entirely  from 
traditional  REA  financing  programs. 
Over  the  course  of  the  last  two  years 
REA  has  gained  a  considerable  amount 
of  experience  in  evaluating  and 
selecting  applications.  In  addition,  the 
Department  of  Agriculture's  (USDA) 
Office  of  Inspector  General  (OIG)  has 
recommended  that  PXA  establish  a 
numerical  based  methodology  to  rank 
all  applications  to  document  the 
selection  process.  Based  on  this 
experience  and  the  OIG 
recommendation,  REA  has  decided  to 
propose  a  selection  process  based  on 
the  total  number  of  points  assigned  to 
the  Borrower's  application.  The 
proposed  point  system  will  provide  a 
Borrower  with  specific  information  on 
REA's  evaluation  of  its  application  and 
how  it  stands  with  respect  to  other 
applications  under  consideration. 

The  proposed  rule  uses  the  selection 
factors  in  the  existing  regulation,  with  a 
few  additions,  deletions  and 
modifications.  Points  would  be  used  to 
document  REA's  evaluation  of  the 
application  for  each  selection  factor. 
The  selection  factors  and  the  weights 
assigned  to  each  factor  have  been 
carefully  designed  to  reflect  the  many 
different  types  of  projects  that  will 
promote  economic  development  and  job 
creation  in  rural  areas.  The  development 
of  this  ranking  system  is  guided  by 
several  important  concepts.  The  first 
concept  Is  the  importance  of  having 
other  funds  supplement  REA's  financing 
The  proposed  rule  requires  at  least  i 
modest  portion  of  the  financing  to  come 
from  other  sources.  The  minimum 
amount  of  supplemental  financing 
required  would  be  equal  to  twenty 
percent  of  the  REA  funds.  In  addition  to 
this  minimum  requirement,  the  number 
of  points  assigned  to  supplemental  funds 
Increases  to  the  maximum  level  of 
points  when  supplemental  funds  are  five 
times  the  amount  of  REA  funds 
requested.  The  maximum  number  of 
points  was  capped  at  a  level  equal  to 
500  percent  so  large  Projects  with  only  a 
very  small  percentage  of  REA  funds 
would  not  dominate  ail  other 
applications. 

The  unemployment  rate  and  per 
capita  personal  income  levels  also  are 
very  significant  factors  in  determining 
the  number  of  points  an  application 
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receives.  There  is  a  close  connection 
between  supplemental  financing  levels 
and  these  two  economic  indicators.  A 
Project  receiving  the  highest  number  of 
points  for  the  two  economic  indicators 
but  the  lowest  number  for  supplemental 
financing  receives  approximately  the 
same  number  of  points  as  the  Project 
scoring  highest  in  supplemental 
financing  but  lowest  for  the  economic 
indicators.  This  tends  to  adjust  for 
concerns  that  those  in  less  economically 
advantaged  areas  might  not  be  as  able 
to  arrange  as  much  supplemental 
financing  as  other  areas. 

Another  concept  is  the  necessity  of 
including  several  factors  that  are 
subjective  in  nature.  Given  the  nature  of 
this  program,  no  ranking  system  should 
select  Projects  simply  on  the  basis  of 
factors  such  as  the  amount  of 
supplemental  funds  being  used  to 
finance  the  Project  or  the  current 
economic  conditions.  First,  REA  must 
select  Projects  that  will  result  in  long- 
term  economic  development  or  job 
creation  in  rural  areas.  Second,  REA,  as 
any  other  lending  institution,  must 
consider  factors  that  relate  to  the 
ultimate  recipient  and  indicate  the 
hkelihood  of  success.  An  example  of 
such  a  factor  is  the  ultimate  recipient's 
business  plan.  While  there  are 
subjective  elements,  this  ranking  system 
provides  REA  an  opportunity  to 
document  the  decision-making  prcTcess 
for  each  selection  factor.  This 
documentation,  in  turn,  will  be  useful  to 
a  Borrower  to  determine  how  its 
application  has  been  evaluated  with 
respect  to  each  selection  factor. 

The  concept  of  rural  economic 
development  as  a  long-term  process  to 
increase  productivity  and  the  income 
levels  of  people  in  rural  areas  has  been 
added  as  a  selection  factor.  The 
emphasis  on  Projects  that  provide  long- 
term  benefits  is  also  applied  to  creating 
new  jobs  and  improving  the  marketable 
skills  of  people  in  rural  areas.  REA 
intends  for  these  factors  to  provide 
overall  guidance  for  the  long-term  goals 
of  this  program. 

Additionally,  the  proposal  will 
establish  a  preference  for  Projects  that 
have  a  meaningful  level  of  REIA  funds.  It 
is  proposed  that  this  level  be  set  at  five 
percent  of  the  total  amount  of  financing 
required  for  the  Project.  While  REA  has 
proposed  a  system  that  strongly 
encourages  supplementing  its  funds,  at  a 
certain  point  the  benefit  of  the  Agency's 
funds  becomes  fairly  insignificant  and 
the  limited  funds  would  be  more 
effective  assisting  other  projects. 

The  last  concept  to  be  addressed  is 
the  need  for  REA  to  have  the  discretion 
in  certain  circumstances  to  decline  to 
select  an  application  regardless  of  the 


number  of  points  it  receives.  The 
proposed  rule  allows  REA  to  (a)  limit 
the  number  of  selections  in  a  particular 
state  during  a  fiscal  year,  (b)  limit  the 
number  of  selections  made  to  a 
particular  Borrower  during  each 
selection  period,  (c)  allocate  funds 
between  the  Electric  and  Telephone 
program  Borrowers,  (d)  decline  to  select 
an  application  that  will  not  promote 
economic  development  and/or  job 
creation  in  rural  areas,  (e)  decline  to 
select  an  application  to  protect  the  long- 
term  interests  of  the  program,  (f)  decline 
to  select  an  application  for  funds  that 
would  merely  transfer  property  or  real 
estate  between  owners  without  making 
any  improvements  that  promote 
economic  development,  (g)  decline  to 
select  an  application  based  on  the 
management  and  financial  situation  of 
the  REA  Borrower,  (h)  decline  to  select 
an  application  if  there  are  conflicts  with 
State  laws,  (i)  decline  to  select  an 
application  if  the  Borrower  is  in  default 
on  its  REA  loans,  (j)  select  the  highest 
ranking  feasibility  studies,  and,  finally 
(k)  select  an  application  receiving  fewer 
points  if  there  are  insufficient  funds 
remaining  for  the  higher  scoring 
application  but  sufficient  funds  for  one 
receiving  fewer  points. 

The  exception  for  feasibility  studies 
listed  above  under  (j)  recognizes  that 
studies  will  tend  to  receive  fewer  points 
for  several  of  the  selection  factors. 
Rather  than  introduce  the  complications 
of  a  separate  ranking  for  feasibility 
studies,  REA  would  be  able  to  select  the 
highest  ranking  studies  from  within  a 
group  of  applications.  The  last  exception 
discussed  above  under  (k)  proposes  to 
allow  REA  to  select  a  small  application, 
for  example  one  requesting  $25,000,  if 
there  are  insufficient  funds  to  select  an 
application  for  $100,000. 

One  selection  factor  that  is  proposed 
in  this  revision  pertains  to  the  nature  of 
the  Project.  Whenever  a  point  system  is 
used  there  must  be  a  methodology 
established  that  will  result  in  the 
selection  of  Projects  that  will  promote 
economic  development  and  job  creation 
projects  as  required  in  section  313  of  the 
RE  Act  This  factor  will  allocate  REA 
funds  to  Projects  generally  considered  to 
accomplish  this  goal  such  as  the 
creation  or  expansion  of  business  and 
the  improvement  of  marketable  skills. 

For  most  selection  factors,  the 
maximum  number  of  points  is  basically 
a  measure  of  its  importance  to  the 
overall  selection.  However,  for 
supplemental  funds,  unemployment 
rates,  per  capita  personal  income  levels, 
jobs  created,  and  the  level  of  cushion  of 
credit  payments,  the  points  are  based  on 
various  levels  and  percentages. 


First,  an  application  with 
supplemental  funds  equal  to  the  amount 
of  REA  financing  being  requested  (the 
100%  level)  is  used  as  the  midpoint.  As 
mentioned  previously,  the  maximum 
number  of  points  for  supplemental  funds 
is  capped  at  a  level  equal  to  500  percent. 
For  the  unemployment  rale  factor, 
approximately  33  percent  of  the  counties 
in  the  United  States  fall  within  the 
category  which  receives  the  maximum 
number  of  points  and  approximately  80 
percent  of  the  counties  fall  into  the 
categories  which  receive  more  than  the 
minimum  number  of  points.  These  same 
distribution  percentages  were  used  for 
the  per  capita  personal  income  selection 
factor. 

The  levels  used  for  job  creation  per 
dollar  invested  reflect  levels  used  in 
other  programs.  For  example,  one  U.S. 
Small  Business  Administration  program 
(the  Section  504  Certified  Development 
Company  Program)  requires  one  job  per 
$15,000  and  they  have  experienced 
approximately  one  job  per  $10,000.  The 
one  job  per  $10,000  level  would  receive 
the  maximum  number  of  points  under 
this  proposed  rule. 

Finally,  the  levels  proposed  for  the 
cushion  of  credit  payments  factor  are 
designed  to  encourage  Borrowers  to 
support  this  program.  They  are  tied  into 
the  number  of  points  that  would  be 
given  for  supplemental  funds  invested 
by  the  Borrower  in  the  Project.  They  are 
not  at  the  same  level  because  an 
investment  in  a  rural  development 
project  even  earning  an  interest  rate 
above  five  percent  has  risk  whereas  a 
deposit  into  a  cushion  of  credit  account 
is  risk-fee.  It  also  recognizes  that  the 
existing  cushion  of  credit  deposit  might 
be  drawn  down  over  a  short  period  of 
time.  Calcxilating  the  points  for  cushion 
of  credit  payments  as  both  a  percentage 
of  assets  and  as  an  absolute  dollar 
amount  takes  into  account  the  size  of 
the  REA  borrower.  Smaller  systems  are 
not  at  a  disadvantage.  For  this  factor, 
even  a  modest  cushion  of  credit 
payment  to  show  support  for  the 
program  results  in  a  significant  number 
of  points. 

It  is  proposed  to  revise  §  1703.22  to 
permit  the  Administrator  to  establish  the 
maximum  size  of  a  zero  interest  loan  or 
grant  based  on  both  the  amount  of  funds 
available  for  this  program  and  the 
number  and  size  of  applicants.  This  will 
allow  REA  to  adjust  the  maximum  size 
without  rulemaking. 

It  is  proposed  to  revise  S  1703.28(a)  to 
permit  Borrowers  to  file  an  application 
during  the  first  fourteen  days  of  every 
month  rather  than  every  other  month. 
REA  would  still  maintain  a  minimum 
review  period  after  an  application  has 
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First,  an  application  with 
supplemental  funds  equal  to  the  amount 
of  REA  flnancing  being  requested  fthe 
100%  level)  is  used  as  the  midpoint.  As 
mentioned  previously,  the  maximum 
number  of  points  for  supplemental  funds 
is  capped  at  a  level  equal  to  500  percent. 
For  the  unemployment  rate  factor, 
approximately  33  percent  of  the  counties 
in  the  United  States  fall  within  the 
category  which  receives  the  maximum 
number  of  points  and  approximately  80 
percent  of  the  counties  fall  into  the 
categories  which  receive  more  than  the 
minimum  number  of  points.  These  same 
distribution  percentages  were  used  for 
the  per  capita  personal  income  selection 
factor. 

The  levels  used  for  job  creation  per 
dollar  invested  reflect  levels  used  in 
other  programs.  For  example,  one  U.S. 
Small  Business  Administration  program 
(the  Section  504  Certified  Development 
Company  Program)  requires  one  job  per 
$15,000  and  they  have  experienced 
approximately  one  job  per  $10,000.  The 
one  job  per  $10,000  level  would  receive 
the  maximum  number  of  points  under 
this  proposed  rule. 

Finally,  the  levels  proposed  for  the 
cushion  of  credit  payments  factor  are 
designed  to  encourage  Borrowers  to 
support  this  program.  They  are  tied  into 
the  number  of  points  that  would  be 
given  for  supplemental  funds  invested 
by  the  Borrower  in  the  Project.  They  are 
not  at  the  same  level  because  an 
investment  in  a  rural  development 
project  even  earning  an  interest  rate 
above  five  percent  has  risk  whereas  a 
deposit  into  a  cushion  of  credit  account 
is  risk-fee.  It  also  recognizes  that  the 
existing  cushion  of  credit  deposit  might 
be  drawn  down  over  a  short  period  of 
time.  Calculating  the  points  for  cushion 
of  credit  payments  as  both  a  percentage 
of  assets  and  as  an  absolute  dollar 
amount  takes  into  account  the  size  of 
the  REA  borrower.  Smaller  systems  are 
not  at  a  disadvantage.  For  this  factor, 
even  a  modest  cushion  of  credit 
payment  to  show  support  for  the 
program  results  in  a  significant  number 
of  points. 

It  is  proposed  to  revise  §  1703.22  to 
permit  the  Administrator  to  establish  the 
maximum  size  of  a  zero  interest  loan  or 
grant  based  on  both  the  amount  of  funds 
available  for  this  program  and  the 
number  and  size  of  applicants.  This  will 
allow  REA  to  adjust  the  maximum  size 
without  rulemaking. 

It  is  proposed  to  revise  S  1703.28(a)  to 
permit  Borrowers  to  file  an  application 
during  the  first  fourteen  days  of  every 
month  rather  than  every  other  month. 
REA  would  still  maintain  a  minimum 
review  period  after  an  application  has 


been  received  in  order  to  provide  time 
for  both  State  and  local  governments  to 
review  the  application  and  for  REA  to 
perform  an  analysis.  This  review  period 
would  continue  to  be  approximately  40 
to  45  days.  REA  would  continue  to 
review  all  completed  applications  as  a 
group  on  a  periodic  basis. 

It  is  proposed  to  revise  §  1703.20{a)(l] 
to  replace  the  term  "owner"  with  the 
term  "Significant  Stockholder."  A 
Significant  Stockholder  is  defined  as  a 
holder  of  five  percent  of  stock  In  the 
REA  Borrower.  REA  has  also  clarified 
the  provisions  on  conflicts  of  interest. 
The  proposed  rule  provides  that  a 
closely  held,  for-profit  REA  Borrower 
would  only  be  able  to  own  or  manage  a 
rural  economic  development  Project 
operated  on  a  not-for-profit  basis.  Tliis 
is  an  area  in  the  program  that  the 
USDA's  Office  of  Inspector  General  felt 
should  be  clarified  in  the  rule. 

It  Is  proposed  to  revise  S  1703.20(a)(2) 
to  modify  restrictions  on  the  use  of  REA 
funds  for  costs  incurred  on  the  rural 
development  Project  prior  to  the  date 
the  application  is  received,  selected  and 
REA's  environmental  review  completed. 
It  is  proposed  to  add  S  1703.20(a)(4)  to 
expressly  prohibit  "conflict  of  interest" 
business  transactions.  It  is  proposed  to 
add  S  1703.20(a)(5)  to  prohibit  the  use  of 
REA  funds  to  refinance  indebtedness 
incurred  prior  to  REA's  receipt  of  the 
application.  REA  believes  the  limited 
funds  available  for  this  program  should 
not  be  used  to  lower  the  Interest  rate  on 
existing  indebtedness.  It  is  proposed  to 
add  S  1703.20(a)(6)  to  prohibit  the  use  of 
REA  funds  for  any  part  of  the 
Borrower's  utility  operations.  This 
section  also  defines  the  maximum 
amount  of  "reasonable  loan  servicing 
charges"  to  be,  on  average,  equal  to  one 
percent  per  year  of  the  outstanding 
principal  on  the  zero  interest  loan.  In 
addition  to  loan  servicing  fees,  expenses 
associated  with  a  letter  of  credit  used  to 
guarantee  an  REA  zero  interest  loan  as 
proposed  in  5  1703.23(d)  may  be  passed 
on  to  the  ultimate  recipient. 
Furthermore,  S  1703.20(e)  currently 
requires  a  Borrower  to  use  a  separate 
account  for  any  deposits  of  zero  interest 
loan  funds  prior  to  disbursing  them 
unless  they  will  be  disbursed  within  one 
month. 

A  considerable  number  of  new  laws 
requiring  certifications,  assurances, 
disclosures  and  pledges  for  any 
application  for  Federal  assistance  have 
been  enacted  over  the  last  several  years. 
There  are  requirements  in  these  laws 
that  pertain  to  debarment  and 
suspension,  acquisition  of  real  property, 
disclosure  of  lobbying  activities  and 
establishment  of  a  drug-free  workplace 


program.  It  is  proposed  to  add  these 
requirements  to  S  1703.28(b)  (3)  and  (4). 

In  response  to  feedback  from  REA 
Borrowers,  it  is  proposed  to  revise  the 
section  on  the  form  of  the  application, 
S  1703.28(b),  to  provide  detailed 
guidance  on  the  information  the 
Borrower  needs  to  submit.  This 
proposed  section  would  establish  a 
standard  format  for  Borrowers  to  follow 
which  should  make  applications  easier 
to  prepare  and  would  also  permit  REA 
to  analyze  the  application  more 
expeditiously.  It  is  proposed  to  revise 
the  section  by  rearranging  information 
currently  requested  into  two  sections 
that  discuss  the  selection  factors  and 
describe  the  proposed  Project.  In 
addition,  REA  is  proposing  to  revise  the 
rule  to  request  general  environmental 
information  with  the  application  rather 
than  after  the  Project  has  been  selected. 
Based  on  experience  gained  this  past 
year,  REA  believes  it  can  shorten  the 
time  between  the  selection  of  an 
application  and  completion  of  REA's 
environmental  review  if  the  application 
includes  general  environmental 
information  that  the  Borrower  can 
readily  provide.  This  information  will 
assist  REA  to  determine  whether  an 
environmental  assessment  or  statement 
is  required.  In  addition,  REA  will  have 
the  information  necessary  to  evaluate 
the  environmental  impact  of  a  proposed 
Project  prior  to  considering  it  for 
selection. 

As  previously  discussed,  it  is 
proposed  to  revise  section  1703.22  to 
increase  the  maximum  amount  of  a  loan 
or  grant  above  the  $100,000  level.  In 
order  to  analyze  these  larger  rural 
economic  development  Projects,  it  is 
proposed  to  require  a  more 
comprehensive  proposal  from  a 
Borrower  that  requests  more  than 
$100,000  in  funds  or  more  than  $100,000 
for  a  Project,  (see  S  1703.28(b)(6)(x)). 

REA  is  proposing  to  revise  S  1703.14, 
"Eligibility,"  by  adding  the  provision 
that  a  zero  interest  loan  or  grant  will  not 
be  approved  for  an  REA  Borrower  when 
the  Administrator  has  determined  that 
financial  assistance  should  not  be 
provided  to  the  Borrower  under  any 
section  of  the  RE  Act. 

It  is  proposed  to  revise  S  1703.11. 
"Policy,"  to  define  the  long-term  goal  of 
rural  economic  development  and  job 
creation  under  this  program  as  a 
sustainable  increase  in  the  productivity 
of  economic  resources  in  rural  areas, 
thereby  leading  to  an  increase  in  income 
levels  for  the  rural  citizens.  In  addition, 
it  is  proposed  to  add  a  provision 
encouraging  Borrower*  to  promote 
Projects  that  will  benefit  "rural  areas " 


as  defined  in  the  RE  Act  (populations  of 
1,500  or  less). 

REA  proposes  to  revise  S  1703.16(c), 
"Purposes  of  rero  interest  loans  and 
grants,"  to  state  that  zero  interest  loans 
and  grants  under  this  program  will  not 
be  provided  for  electric  and  telephone 
purposes.  This  will  state  explicitly  what 
was  implicit  in  the  previous  regulation. 
In  addition  to  RE  Act  electiic  and 
telephone  purposes,  it  is  proposed  to 
prohibit  the  use  of  funds  for  non-RE  Act 
electric  and  telephone  purposes  such  as 
a  windmill  producing  electricity  that  is 
not  part  of  a  system  providing  central 
station  service,  a  co-generator  producing 
electricity  or  a  reseller  of  telephone 
service.  REA  has  electric  and  telephone 
programs  designed  to  assist  in  pro\iding 
electric  and  telephone  service  in  rural 
areas  and  believes  they  are  the  proper 
source  of  any  RE  Act  financing  for  those 
purposes.  In  addition,  REA  will  give  a 
preference  under  this  program  to 
apphcations  for  Projects  that  are  not 
funded  through  REA  Borrowers  under 
other  Federal  programs. 

REA  proposes  a  new  section,  1703.21, 
"Owner's  equity  in  the  Project"whlch 
states  that  the  Administrator  may 
determine  that  the  owner  of  the  rural 
development  Project  should  invest 
equity  capital  in  the  Project.  This 
proposed  section  is  designed  to  improve 
the  long-term  success  of  ventures,  such 
as  state-up  businesses,  where  the 
proposed  Project  would  be  essentially 
financed  entirely  with  debt.  REA  has 
emphasized  that  one  of  the  important 
aspects  of  supplementing  its  funds  with 
other  sources,  such  as  private  banks, 
would  be  to  encourage  sound  financial 
arrangements  for  the  rural  development 
Projects.  In  most  cases  a  bank,  or 
another  source  of  funds,  providing 
capital  for  the  Project  wiU  require 
adequate  equity.  There  might  be 
situations,  however,  where  it  may  be 
necessary  for  the  Administrator  to 
condition  REA  financing  on  equity 
considerations.  REA  recognizes  the 
situation  of  some  fledgling 
entrepreneurs  but  also  recognizes  the 
importance  of  owner's  equity  in 
determining  the  ultimate  success  of  the 
Project 

It  is  proposed  to  revise  (  1703.23(c)  to 
require  an  REA  Borrower  to  repay  its 
REA  zero  interest  loan  if  the  ultimate 
recipient  of  these  funds  repays  its  loan 
to  the  Borrower,  unless  the 
Administrator  has  approved  otherwise. 
Additionally,  REA  proposes  to  add  a 
new  S  1703.23(d)  to  address  the  use  of  a 
letter  of  credit  to  guarantee  an  REA  zero 
interest  loan.  This  new  section  provides 
the  Administrator  the  discretion  to  offer 
a  letter  of  credit  as  an  option  to  a 
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Borrower  in  a  situation  where  state 
laws,  orders  or  rulings  would  place  the 
risk  that  the  ultimate  recipient  might  not 
repay  its  zero-interest  loan  on  REA 
rather  than  the  Borrower.  In  those 
situations,  REA  will  require  a  third- 
party  guarantee  to  provide  the 
necessary  assurance  that  the  REA  zero 
interest  loan  will  be  repaid. 

REA  is  proposing  to  revise  §  1703.25, 
"Approval  of  agreements."  this  section 
covers  agreements  between  the  REA 
Borrower  and  the  owner  of  a  niral 
economic  development  Project.  REA 
must  obtain  sufHcient  information  about 
these  third-party  or  pass-through 
transactions  to  fulfill  its  responsibilities 
but  wishes  to  reduce  the  administrative 
burden  to  the  extent  possible.  REA  has 
proposed  to  revise  this  section  to  permit 
prior  approval  of  the  final  draft  version 
of  the  documents  such  as  the  loan 
agreement,  security  agreement  and  note. 
REA  proposes  to  add  S  1703.24(c)  to 
direct  and  caution  REA  Borrowers  to 
make  agreements  and  prepare 
documents  with  the  owner  of  the  rural 
development  Project,  or  those 
undertaking  the  Project,  that  are  in 
accordance  with  all  applicable  laws. 

It  is  proposed  to  add  §  1703.29(c)  and 
(e).  S  1703.30(b)  and  §  1703.31  (b).  (c) 
and  (d)  to  cover  situations  where  the 
REA  Borrower  no  longer  wants  funds  for 
a  selected  application,  fails  to  complete 
its  application,  fails  to  satisfy  conditions 
prerequisite  to  release  of  funds,  or  does 
not  spend  funds  on  the  rural  economic 
development  Project  in  a  reasonable 
time  period.  Additionally,  REA  proposes 
to  add  §  1703.29(d)  to  cover  situations 
where  there  is  a  change  in  the  purpose 
of  a  loan  or  grant  rather  than  just  a 
change  in  the  method  of  carrying  out  a 
particular  purpose. 

REA  proposes  to  revise  S  1703.32(a)  to 
provide  more  details  about  records  that 
must  be  available  to  support  the 
disbursement  of  REA  funds.  Since  third 
parties  are  generally  undertaking  these 
rural  development  Projects,  it  becomes  a 
greater  challenge  to  provide  those 
reviewing  the  Project,  such  as  the  REA 
field  accountant,  with  the  necessary 
supporting  records.  The  proposed 
change  will  permit  REA  and  others  to 
make  necessary  reviews  of  the  use  of 
Federal  funds  yet  at  the  same  time  take 
into  account  the  involvement  of  third 
parties. 

REA  has  proposed  provisions  under 
S  1703.32(b)  that  require  an  REA 
Borrower  to  return  any  amounts  used  for 
unapproved  purposes  as  a  prepayment 
on  the  note.  Finally,  a  new  subsection. 
1703.32(d),  is  proposed  that  would 
require  an  REA  Borrower  to  notify  REA 
if  the  entity  that  received  the  proceeds 


of  the  zero  interest  loan  is  in  default  on 
its  loan  to  the  Borrower. 

REA  has  received  some  complaints 
about  tying  the  receipt  of  rural  ^^. 

development  assistance  from  REA        '• 
Borrowers  to  acceptance  of  electric 
service.  This  topic  has  been  discussed 
recently  in  several  industry  seminars.  In 
view  of  the  continuing  interest  in  this 
subject.  REA  invites  comments  from  the 
public  on  whether  any  REA  regulation  in 
this  area  is  necessary  or  desirable. 
Persons  urging  provisions  in  this  rule 
addressing  tying  arrangements  are 
asked  to  elaborate  on  the  basis  for  their 
views  and  to  suggest  specific  ways  in 
which  they  think  the  proposed  rule 
should  be  modified  to  address  their 
concerns. 

Finally,  REA  is  proposing  to  change 
the  name  of  this  program  to  the  Rur^l 
Economic  Development  Financing 
Program.  There  have  been  several  new 
programs  that  have  authorized  loans 
and  grants  for  REA  Borrowers  for  rural 
economic  development.  We  wish  to 
distinguish  this  program  from  others 
with  a  title  that  doesn't  rely  simply  on 
the  ability  to  provide  loans  and  grants. 
Any  suggestions  for  alternative  titles  are 
welcome. 

List  of  Subjects  in  7  CFR  Part  1703 

Community  development,  grant 
programs — housing  and  community 
development.  Loan  programs — housing 
and  community  development.  Reporting 
and  recordkeeping  requirements.  Rural 
areas. 

For  reasons  set  forth  in  the  preamble, 
REA  hereby  proposes  to  amend  7  CFR 
chapter  XVII  by  revising  part  1703. 
subpart  B,  as  set  forth  below: 

1.  The  authority  citation  for  7  CFR 
part  1703  continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq.:  Title  1, 
Subtitle  D.  Section  1403,  Omnibus  Budget 
Reconciliation  Act  of  1987.  Pub.  L.  100-203: 
Delegation  of  Authority  by  the  Secretary  of 
Agriculture,  7  CFR  2.23:  Delegation  of 
Authority  by  the  Under  Secretary  for  Small 
Community  and  Rural  Development.  7  CFR 
2.72. 

2.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B— Rural  Economic  Davelopment 
Financing  Program 

1703.10  Purpose. 

1703.11  Policy. 

1703.12  Dennitiona. 

1703.13  Source  of  funds. 

1703.14  Eligibility. 

1703.15  Disposition  of  funds  in  the 
subaccount. 

1703.18    Purposes  of  lero  interest  loans  and 
grants. 


1703.17  Documenting  the  evaluation  of 
applications  for  zero  interest  loans  and 
grants. 

1703.18  Significance  of  REA  fmancing  to  the 
total  project  costs. 

1703.19  {'reference  for  zero  interest  loans 
over  grants. 

1703.20  Limitations  on  the  use  of  zero 
interest  loan  and  grant  funds. 

1703.21  Owner's  equity  in  the  project. 

1703.22  Maximum  and  minimum  sizes  of  a 
zero  interest  loan  or  grant. 

1703.23  Terms  of  zero  interest  loan 
repayment. 

1703.24  Approval  of  agreements. 

1703.25  Transfer  of  employment  or  business. 

1703.26  Environmental  requirements. 

1703.27  Other  considerations. 

1703.28  Applications. 

1703.29  Review  and  selection  process. 

1703.30  Final  application  processing  and 
legal  documents. 

1703.31  Disbursement  of  zero  interest  loan 
and  grant  funds. 

1703.32  Review  and  other  requirements. 

Subpart  B — Rural  Economic 
Deveiopment  Financing  Program 

§1703.10    Purposa. 

(a)  This  subpart  sets  forth  the  Rural 
Electrification  Administration's  (REA's) 
pohcies  and  procedures  for  making  zero 
interest  loans  and  grants  to  Borrowers 
in  accordance  with  the  Cushion  of 
Credit  Payments  Program  authorized  in 
section  313  of  the  Act. 

(b)  The  zero  interest  loans  and  grants 
are  to  be  provided  for  the  purpose  of 
promoting  rural  economic  development 
and  rural  job  creation  Projects. 

S  1703.11    Policy. 

(a)  It  is  REA's  policy  to  encourage 
Borrowers  to  use  the  Rural  Economic 
Development  Financing  Program  to 
promote  Projects  that  will  result  in  a 
sustainable  increase  in  the  productivity 
of  economic  resources  in  rural  areas  and 
thereby  lead  to  a  higher  level  of  income 
for  rural  citizens. 

(b)  REA  also  encourages  Borrowers  to 
promote  rural  economic  development 
and  rural  job  creation  Projects  that: 

(1)  Are  based  on  sound  economic  and 
financial  analyses; 

(2)  Take  a  long-term  perspective:  and 

(3)  Will  benefit  Rural  Areas  as 
defined  in  title  L  section  13  of  the  Act. 

(c)  Borrowers  are  encouraged  to  make 
deposits  into  cushion  of  credit  accounts 
of  the  Rural  Electrification  and 
Telephone  Revolving  Fund. 

(d)  REA  will  maintain  liaisons  with 
officials  of  other  Federal,  State,  regional 
and  local  rural  development  agencies  to 
coordinate  this  program  with  other  rural 
economic  development  programs. 
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/Irt—the  Rural  Electrif 
1936.  as  amended  (7  U.S. 

Administrator — the  Ac 
the  Rural  Electrification . 

Approved  Purpose — a 
REA  has  specifically  app 
Letter  of  Agreement  covf 
the  REA  zero  interest  loa 
fimds  provided  to  the  Boi 

Borrower— an  entity  th 
outstanding  REA  and/or 
Telephone  Bank  loans  or 
guarantees  under  the  pro 
Act. 

Business  Incubator — a 
which  small  businesses  c 
premises,  support  staff,  c 
software  or  hardware, 
telecommunications  term 
machinery,  janitorial  sen 
or  other  overhead  expent 
such  businesses  can  rece 
assistance,  financial  advi 
planning  services  or  othe 
business  incubator  progr. 
does  not  necessarily  have 
sharing  of  premises. 

Demonstration  Project- 
which  the  ovmer  agrees  i 
provide  REA,  if  requestec 
information  on  the  steps  i 
organizing  and  operating 
will  permit  REA  and  REA 
make  reasonable  visits  to 
and  honor  any  other  reas 
request  to  disseminate  ini 
the  Project.  Examples  of  i 
include  a  description  of  tl 
incorporation,  types  of  fir 
obtained,  permits  requirei 
governments,  amount  of  t 
for  various  stages  of  Proj< 
technical  assistance  from 
programs,  private  foundai 
organizations,  any  experii 
lessons  that  the  owTier  wi 
with  the  public  and  other 
which  will  assist  REA  in  ] 
similar  projects.  It  shall  n 
disclosure  of  trade  secreti 
techniques. 

Electric  or  Telephone  F 
purpose  that: 

(1)  The  Administrator  o 
the  Rural  Telephone  Bank 
authorized  to  finance  und 
4,  5.  201,  305,  and  408  of  tl 

(2)  Is  characterized  as  f 
generating  or  transmitting 
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1703.17  Documenting  the  evaluation  of 
applications  for  zero  interest  loans  and 
grants. 

1703.18  Significance  of  REA  fmancing  to  the 
total  project  costs. 

1703.19  Preference  for  zero  interest  loans 
over  grants. 

1703.20  Limitations  on  the  use  of  zero 
interest  loan  and  grant  funds. 

1703.21  Owner's  equity  in  the  project. 

1703.22  Maximum  and  minimum  sizes  of  a 
zero  interest  loan  or  grant. 

1703.23  Terms  of  zero  interest  loan 
repayment. 

1703.24  Approval  of  agreements. 

1703.25  Transfer  of  employment  or  business. 

1703.26  Environmental  requirements. 

1703.27  Other  considerations. 

1703.28  Applications. 

1703.29  Review  and  selection  process. 

1703.30  Final  application  processing  and 
legal  documents. 

1703.31  Disbursement  of  zero  interest  loan 
and  grant  funds. 

1703.32  Review  and  other  requirements. 

Subpart  B — Rural  Economic 
Development  Financing  Program 

§1703.10    Purpose. 

(a)  This  subpart  sets  forth  the  Rural 
Electrification  Administration's  (REA's) 
pohcies  and  procedures  for  making  zero 
interest  loans  and  grants  to  Borrowers 
in  accordance  with  the  Cushion  of 
Credit  Payments  Program  authorized  in 
section  313  of  the  Act. 

(b)  The  zero  interest  loans  and  grants 
are  to  be  provided  for  the  purpose  of 
promoting  rural  economic  development 
and  rural  job  creation  Projects. 

§1703.11    Policy. 

(a)  It  is  REA's  policy  to  encourage 
Borrowers  to  use  the  Rural  Economic 
Development  Financing  Program  to 
promote  Projects  that  will  result  in  a 
sustainable  increase  in  the  productivity 
of  economic  resources  in  rural  areas  and 
thereby  lead  to  a  higher  level  of  income 
for  rural  citizens. 

(b)  REA  also  encourages  Borrowers  to 
promote  rural  economic  development 
and  rural  job  creation  Projects  that: 

(1)  Are  based  on  sound  economic  and 
financial  analyses; 

(2)  Take  a  long-term  perspective:  and 

(3)  Will  benefit  Rural  Areas  as 
defined  in  title  I,  section  13  of  the  Act. 

(c)  Borrowers  are  ericouraged  to  make 
deposits  into  cushion  of  credit  accounts 
of  the  Rural  Electrification  and 
Telephone  Revolving  Fund. 

(d)  REA  will  maintain  liaisons  with 
officials  of  other  Federal.  State,  regional 
and  local  rural  development  agencies  to 
coordinate  this  program  with  other  rural 
economic  development  programs. 


§1703.12    DefMtione. 

i4c/— the  Rural  Electrification  Act  of 
1938,  as  amended  (7  U.S.C.  901  et  seq.). 

Administrator' — the  Administrator  of 
the  Rural  Electrification  Administration. 

Approved  Purpose — a  purpose  that 
REA  has  specifically  approved  in  the 
Letter  of  Agreement  covering  the  use  of 
the  REA  zero  interest  loan  and/or  grant 
funds  provided  to  the  Borrower. 

Borrowei^—eiTi  entity  that  has 
outstanding  REA  and/or  Rural 
Telephone  Bank  loans  or  loan 
guarantees  under  the  provisions  of  the 
Act. 

Business  Incubator— &  facility  in 
which  small  businesses  can  share 
premises,  support  staff,  computers, 
software  or  hardware, 
telecommunications  terminal  equipment, 
machinery,  janitorial  services,  utilities, 
or  other  overhead  expenses,  and  where 
such  businesses  can  receive  technical 
assistance,  financial  advice,  business 
planning  services  or  other  support.  The 
business  incubator  program,  however, 
does  not  necessarily  have  to  involve  the 
sharing  of  premises. 

Demonstration  Project — a  Project  for 
which  the  owner  agrees  in  writing  to 
provide  REA,  if  requested,  with  detailed 
information  on  the  steps  it  takes  in 
organizing  and  operating  the  Project, 
will  permit  REA  and  REA's  guests  to 
make  reasonable  visits  to  the  Project, 
and  honor  any  other  reasonable  REA 
request  to  disseminate  information  on 
the  Project.  Examples  of  information 
include  a  description  of  the  process  of 
incorporation,  types  of  financing 
obtained,  permits  required  by 
governments,  amount  of  time  required 
for  various  stages  of  Project,  sources  of 
technical  assistance  from  government 
programs,  private  foundations  or  trade 
organizations,  any  experiences  or 
lessons  that  the  owmer  wishes  to  share 
with  the  public  and  other  information 
which  will  assist  REA  in  promoting 
similar  projects.  It  shall  not  require  the 
disclosure  of  trade  secrets  or  proprietary 
techniques. 

Electric  or  Telephone  Purpose — a 
purpose  that: 

(1)  The  Administrator  or  Governor  of 
Ihe  Rural  Telephone  Bank  (RTB)  is 
authorized  to  finance  under  sections  2, 
4,  5,  201.  305,  and  408  of  the  Act;  or 

(2)  Is  characterized  as  furnishing, 
generating  or  transmitting  electric 
energy  or  other  activities  involved  in 
providing  electricity,  or  is  characterized 
as  providing  telephone  service.  It  shall 
Include  electric  and  telephone  facilities 
and  equipment  used  in  connection  with 
providing  such  a  purpose.  As  applied  to 
electric  Borrowers,  it  shall  not  include 
community  antenna  television  (CATV) 
systems  or  facilities  intended 


exclusively  for  educational  purposes  as 
set  forth  in  section  203  of  the  Act.  As 
applied  to  telephone  Borrowers  it  shall 
include  CATV  systems  or  facilities 
intended  exclusively  for  educational 
purposes,  as  set  forth  in  section  203  of 
the  Act.  that  the  Administrator  or 
Governor  of  the  RTB  is  authorized  to 
finance  under  sections  201,  305  or  408  of 
the  Act  and  the  regulations  that 
implement  those  sections. 

Job  Creation— cTe&tion  of  jobs  in  rural 
areas,  or  in  close  enough  proximity  to 
rural  areas  so  that  it  is  likely  that  the 
majority  of  the  jobs  created  will  be  held 
by  residents  of  rural  areas. 

Letter  of  Agreement — a  legal 
document  executed  by  REA  and  the 
Borrower  that  contains  certain  terms, 
conditions,  requirements  and 
understandings  applicable  to  the  zero 
interest  loan  and/or  grant  as  determined 
by  the  Administrator.  It  will  include, 
among  other  things,  a  Project 
description.  Approved  Purposes  for  the 
zero  interest  loan  and/or  grant,  the 
maximum  amount  of  zero  interest  loan 
and/or  grant,  supplemental  funds  to  be 
provided  to  the  Project  and  certain 
agreements  or  committees  the  Borrower 
proposed  in  its  appUcation. 

Pass-through-grant— B  grant  that  the 
Borrower  makes  to  another  entity  that 
will  owm  or  imdertake  the  Project  using 
the  proceeds  of  the  REA  grant. 

Pass -through-loan — a  loan  that  the 
Borrower  makes  to  another  entity  that 
will  own  or  undertake  the  Project  using 
the  proceeds  of  the  REA  zero  interest 
loan. 

Project — is  an  undertaking  which 
develops  the  economy  of  a  rural  area  or 
results  in  Job  Creation.  As  used  in 
subpart  B.  the  term  "Project"  includes 
both  direct  undertakings  by  Borrowers 
as  well  as  those  sponsored  by  other 
parties  using  the  proceeds  of  Pass- 
through-loans  or  Pass-through-grants. 

REA—ihB  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  Agriculture. 

Reasonable  Loan  Servicing  Charges — 
charges  for  expenses  the  Borrower 
incurs  to  service  a  loan  provided  to 
another  entity  unaffiliated  with  the 
Borrower  using  the  proceeds  of  the  REA 
zero  interest  loan.  The  charges  over  the 
life  of  the  loan  for  routine  loan  service 
expenses  shall  not  exceed  an  amount 
equal  to  the  sum  of  one  percent  per  year 
of  the  outstanding  principal  on  the  first 
day  of  each  year  on  the  Borrower's  REA 
zero  interest  loan.  The  charges  for 
extraordinary  expenses  associated  with 
collection  of  delinquent  payments  or 
other  similar  expenses  must  receive  the 
prior  approval  of  REA. 

Rural  Area — a  rural  area  as  defined  in 
section  13  of  the  Act 


Rural  Economic  Development 
Account — a  Federally  insured  account 
into  which  the  Borrower  deposits  any 
advances  of  zero  interest  loan  funds 
from  REA  until  the  Borrower  disburses 
the  funds. 

Significant  Stockholder — an  owner  or 
holder  of  five  percent  or  more  of  the 
common  stock  (or  shares]  or  five  percent 
or  more  of  the  preferred  stock  (or 
shares)  of  the  REA  Borrower. 

Technical  Assistance — Feasibility 
studies,  market  research,  enviroiunental 
studies  and  similar  activities  that  are 
generally  characterized  as  studies, 
analyses  or  designs. 

§1703.13    Source  Of  funds. 

All  funds  for  zero  interest  loans  and 
grants  provided  under  this  program  shall 
come  from  interest  differential  credits  to 
the  Rural  Economic  Development 
Subaccount  (Subaccount),  other  funds 
made  available  to  the  Subaccount,  and 
from  the  repayment  of  zero  interest 
loans  into  the  Subaccount. 

§1703.14    EliglMUty. 

Zeio  interest  loans  and  grants  may  be 
made  to  any  Borrower  that  is  not 
delinquent  on  any  Federal  debt  or  in 
bankruptcy  proceedings.  However,  a 
zero  interest  loan  or  grant  will  not  be 
made  to  a  Borrower  during  any  period  in 
which  the  Administrator  has  determined 
that  no  additional  financial  assistance 
of  any  nature  should  be  provided  to  the 
Borrower  pursuant  to  any  provision  of 
the  Act.  The  determination  to  suspend 
eligibility  for  assistance  under  this 
subpart  will  be  based  on  one  or  more  of 
the  following  factors: 

(a)  The  Borrower's  demonstrated 
unwillingness  to  exercise  diligence  in 
repaying  REA  loans  or  loan  guarantees 
that  results  in  the  Administrator  being 
unable  to  find  that  a  loan,  or  loan 
guaranteed  by  REA.  would  be  repaid 
within  the  time  agreed; 

(b)  The  Borrower's  demonstrated 
unwillingness  to  meet  requirements  in 
REA's  legal  documents  or  regulations;  or 

(c)  Other  actions  on  the  part  of  the 
Borrower  that  thwart  the  achievement  of 
the  objectives  of  the  REA  program. 

§  1 703. 1 5    Disposition  of  funds  In 
Subaccount 

Zero  interest  loans  and  grants  will  be 
made  during  each  fiscal  year  to  the  full 
extent  of  the  amounts  held  in  the 
Subaccount  subject  only  to  limitations 
imposed  by  law.  For  adininistrative 
purposes,  REA  will  make  a 
determination  of  the  fiscal  year-end 
amount  held  in  the  Subaccount  as  of  a 
date  prior  to,  but  as  near  as  practicable 
♦o.  the  end  of  fiscal  year. 


36020 


Federal  Re^ster  /  Vol.  56.  No.  146  /  Tuesday.  July  30.  1991  /  Proposed  Rules 


§  1703.16    PurpoM*  of  z*ro  inttrtst  loarw 
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(a)  Zero  interest  loans  and  grants 
shall  be  used  exclusively  to  promote 
rural  economic  development  and/or  Job 
Creation  Projects,  including,  but  not 
limited  to.  Project  feasibility  studies, 
start-up  costs.  Business  Incubator 
Projects,  and  other  reasonable  expenses 
for  the  purpose  of  fostering  rural 
economic  development 

(b)  REA  shall  give  preference  to 
applications  for  rural  economic 
development  and/or  Job  Creation 
Projects  that  are  not  currently  funded 
under  other  Federal  rural  development 
programs  authorizing  Borrowers  to 
receive  financial  assistance,  including 
other  REA  programs.  REA  shall  give 
preference  to  providing  funds  under  this 
subpart  for  Projects  other  than  Business 
Incubator  Projects  to  the  extent  funds 
are  available  to  Borrowers  for  Business 
Incubator  Projects  from  a  Rural  Business 
Incubator  Fund  administered  by  the 
Administrator. 

(c)  Zero  interest  loans  and  grants  shall 
not  be  used  for  any  Electric  or 
Telephone  Purpose,  as  determined  by 
the  Administrator. 

(d)  Zero  interest  loans  and  grants 
shall  not  be  used  for  proposed  Projects 
located  in  areas  covered  by  the  Coastal 
Barrier  Resources  Act  (16  U.S.C.  3501  et 
seq.] 

§  1703.17    Documenting  ttw  •valuation  of 
applications  for  aero  Interest  loans  and 
grants. 

(a)  REA  will  select  applications  that 
receive  the  greatest  mmiber  of  total 
points  based  on  the  factors  in  this 
section,  subject  to  available  funds  and 
the  provisions  of  5§  1703.17(d),  1703.18. 
and  1703.19.  REA  will  make  the 
determination  of  all  numbers,  dollars, 
levels  and  rates,  as  well  as  the  nature, 
costs,  location  and  other  characteristics 
of  the  proposed  Project,  to  determine  the 
number  of  points  assigned  to  an 
application  for  each  selection  factor. 
Applications  for  zero  interest  loans  and 
grants  will  be  ranked  separately.  In 
addition,  applications  requesting  less 
than  five  percent  of  the  total  Project 
costs  as  provided  in  i  1703.18  will  be 
ranked  separately. 

(b)  REA  will  not  select  an  application 
unless  the  Project  will  receive 
supplemental  funds  in  an  amount  at 
least  equal  to  20%  of  the  REA  zero 
interest  loan  or  grant  to  be  provided  to 
the  Project  as  detetinined  by  the 
Administrator.  Supplemental  funds  as 
used  in  this  section  may  come  from  the 
Project  owner  in  the  form  of  equity 
funds,  private  sources,  State  and  local 
government  sources,  other  Federal 
government  sources,  the  Borrower  or 


other  sources.  The  minimum  amount  of 
supplemental  funds  must  be  provided  to 
the  Project  after  REA  receives  the 
Borrower's  application.  Prior  to  the 
advance  of  REA  funds,  REA  must  verify 
that  any  owner  equity  funds  have  been 
provided  to  the  Project  and  any  funds 
from  other  sources  have  been  committed 
to  the  Project 

(c]  The  number  of  points  assigned  for 
each  selection  factor  shall  be 
determined  as  follows: 

(1)  The  amount  of  supplemental  funds 
provided  or  to  be  provided  to  the  Project 
from  the  Project  owner  in  the  form  of 
equity  funds,  private  sources.  State  and 
local  government  sources,  other  Federal 
government  sources,  the  Borrower  or 
other  sources  of  funds.  The 
supplemental  funds  used  in  this 
calculation  must  be  provided  to  the 
Project  during  the  period  covering  six 
months  prior  to  the  receipt  of  the 
application  by  REA  and  two  years  after 
the  first  advance  of  REA  funds  for  the 
Project  REA  will  determine  what 
constitutes  expenditures  on  the  Project 
If  supplemental  fiuids  as  a  percentage  of 
the  REA  zero  interest  loan  and/or  grant 
to  be  provided  to  the  Project  is: 

(i)  Equal  to  20% — 10  points,  the 
minimum  number  of  points; 

(ii)  Equal  to  100% — 20  points; 

(iii)  Equal  to  500% — 30  points,  the 
maximum  nombef  of  points. 

Ratios  of  supplemental  funds  to  REA 
funds  falling  between  these  levels  will 
be  assigned  points  based  on  a  strai^t- 
Une  interpolation  calculated  to  the 
nearest  whole  point  The  result  will  be 
rounded  based  on  the  standard 
convention  of  a  fraction  of  V4  or  greater 
equals  1. 

(2)  A  comparison  of  the 
unemployment  rate  in  the  county  where 
the  Project  will  be  located  to  the  State 
and  National  unemployment  rates. 

(i)  If  the  unemployment  rate  in  the 
county  where  the  Project  will  be 
located: 

(A)  Exceeds  the  National 
unemployment  rate  by  30  percelit  or 
more — 10  points,  the  maximum  number 
of  points; 

(B)  Is  equal  to  the  National 
unemployment  rate — 5  points; 

(C)  Is  equal  to  or  less  than  75  percent 
<rf  the  National  unemployment  rate — 1 
point  the  minimum  number  of  points. 

(ii)  If  the  unemployment  rate  in  the 
county  where  the  Project  will  be 
located: 

(A)  Exceeds  the  State  unemployment 
rate  by  30  percent  or  more — 8  points,  the 
maximum  number  of  points; 

(B)  Is  equal  to  the  State 
unemployment  rate — 4  points; 


(C)  Is  equal  to  or  less  than  75  percent 
of  the  State  unemployment  rate — 1 
point,  the  minimum  number  of  points. 

Unemployment  rates  falling  between 
these  levels  will  be  assigned  points 
based  on  straight-line  interpolation 
calculated  to  tlie  nearest  whole  point 
The  result  will  be  rounded  based  on  the 
standard  convention  of  a  fraction  of  Vi 
or  greater  equals  1.  If  the  Project  will  be 
located  in  several  counties,  REA  will 
use  a  simple  average  (mean)  of  the 
counties  for  the  comparison.  REA  will 
use  the  average  of  the  most  recent 
twelve  months  of  unemployment  rates  it 
has  obtained  from  the  Bureau  of  Labor 
Statistics,  \JS.  Department  of  Labor  or 
other  government  sources  and  processed 
into  a  suitable  format 

(3)  A  comparison  of  the  per  capita 
personal  income  in  the  county  where  the 
Project  will  be  located  to  State  and 
National  per  capita  personal  income 
levels. 

(i)  If  the  per  capita  personal  income 
level  in  the  county  where  the  Project 
will  be  located: 

(A)  Is  less  than  or  equal  to  90  percent 
of  the  National  per  capita  personal 
income  level — 10  points,  the  maximum 
number  of  points; 

(B)  Is  equal  to  the  National  per  capita 
personal  income  level — 5  points; 

(C)  Exceeds  the  National  per  capita 
personal  income  level  by  15  percent  or 
more — 1  point  the  minimum  number  of 
points. 

(ii)  If  the  per  capita  personal  income 
level  in  the  county  where  the  Project 
will  be  located: 

(A)  Is  less  than  or  equal  to  90  percent 
of  the  State  per  capita  personal  income 
level — 8  points,  the  maximum  number  of 
points; 

(B)  Is  equal  to  the  State  per  capita 
personal  income  level — 4  points; 

(C)  Exceeds  the  State  per  capita 
personal  income  level  by  15  percent  or 
more — 1  point  the  minimum  number  of 
points. 

Per  capita  personal  Income  levels  falling 
between  these  levels  will  be  assigned 
points  based  on  sfraight-Iine 
interpolation  calculated  to  the  nearest 
whole  point.  The  result  will  be  rounded 
based  on  the  standard  convention  of  a 
fraction  of  V4  or  greater  equals  1.  If  the 
Project  will  be  located  in  several 
counties,  REA  will  use  a  simple  average 
(mean)  of  the  coimties  for  the 
comparison.  REA  will  use  the  most 
recent  annual  per  capita  personal 
income  levels  it  has  obtained  from  the 
Bureau  of  Economic  Analysis,  U.S. 
Department  of  Commerce  or  other 
government  sources  and  processed  into 
a  suitable  format 
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(C)  Is  equal  to  or  less  than  75  percent 
of  the  State  unemployment  rate — 1 
point,  the  minimum  number  of  points. 

Unemployment  rates  falling  between 
these  levels  will  be  assigned  points 
based  on  straight-line  interpolation 
calculated  to  the  nearest  whole  point. 
The  result  will  be  rounded  based  on  the 
standard  convention  of  a  fraction  of  Vt 
or  greater  equals  1.  If  the  Project  will  be 
located  in  several  counties,  REA  will 
use  a  simple  average  (mean)  of  the 
counties  for  the  comparison.  REA  will 
use  the  average  of  the  most  recent 
twelve  months  of  unemployment  rates  it 
has  obtained  from  the  Bureau  of  Labor 
Statistics,  U.S.  Department  of  Labor  or 
other  government  sources  and  processed 
into  a  suitable  format. 

(3)  A  comparison  of  the  per  capita 
personal  income  in  the  county  where  the 
Project  will  be  located  to  State  and 
National  per  capita  personal  income 
levels. 

(i)  If  the  per  capita  personal  income 
level  in  the  county  where  the  Project 
will  be  located: 

(A)  Is  less  than  or  equal  to  90  percent 
of  the  National  per  capita  personal 
income  level — 10  points,  the  maximum 
number  of  points; 

(B)  Is  equal  to  the  National  per  capita 
personal  income  level — 5  points; 

(C)  Exceeds  the  National  per  capita 
personal  income  level  by  15  percent  or 
more — 1  point,  the  minimum  number  of 
points. 

(ii)  If  the  per  capita  personal  income 
level  in  the  coimty  where  the  Project 
will  be  located: 

(A)  Is  less  than  or  equal  to  90  percent 
of  the  State  per  capita  personal  income 
level — 8  points,  the  maximum  number  of 
points; 

(B)  Is  equal  to  the  State  per  capita 
personal  income  level— 4  points; 

(C)  Exceeds  the  State  per  capita 
personal  income  level  by  15  percent  or 
more — 1  point,  the  minimum  number  of 
points. 

Per  capita  personal  Income  levels  falling 
between  these  levels  will  be  assigned 
points  based  on  straight-line 
interpolation  calculated  to  the  nearest 
whole  point.  The  result  will  be  rounded 
based  on  the  standard  convention  of  a 
fraction  of  Vi  or  greater  equals  1.  If  the 
Project  will  be  located  in  several 
counties,  REA  will  use  a  simple  average 
(mean)  of  the  counties  for  the 
comparison.  REA  will  use  the  most 
recent  annual  per  capita  personal 
income  levels  it  has  obtained  from  the 
Bureau  of  Economic  Analysis,  U.S. 
Department  of  Commerce  or  other 
government  sources  and  processed  into 
a  suitable  format. 


[1)  The  number  of  long-term  jobs  that 
the  Project  will  directly  create  in  rural 
areas: 

(i)  For  one  or  more  direct,  long-term 
jobs  per  $10,000  of  total  Project  costs— 
10  points,  the  maximum  number  of 
points; 

(ii)  For  one  direct,  long-term  jobs  per 
$20,000  of  total  Project  costs— 5  points; 

(jii)  For  no  direct,  long-term  jobs — 0 
points. 

REA  will  consider  a  Project  such  as 
construction  of  an  industrial  building  or 
business  incubator  to  be  directly 
creating  jobs  once  it  is  occupied.  REA 
will  also  consider  water  and  sewer 
facilities  that  are  necessary  for  a  new 
business  to  be  directly  creating  jobs. 
This  factor  will  not  count  indirect  job 
creation  that  results  from  an  overall 
increase  in  the  local  economy  once  the 
Project  is  completed.  If  total  Project 
costs  per  job  falls  between  these  levels, 
points  will  be  assigned  based  on 
straight-line  interpolation  calculated  to 
the  nearest  whole  point.  The  result  will 
be  rounded  based  on  the  standard 
convention  of  a  fraction  of  Vt  or  greater 
equals  1. 

(5)  Projects  that  have  a  written  plan  to 
provide  opportunities  or  incentives  to 
improve  marketable  skills  for  people  in 
rural  areas  through  training  and/or 
education,  or  Projects  which  consists  of 
providing  this  training  and/or 
education. — 10  points. 

(8)  Projects  that  lead  directly  to  an 
increase  in  long-term  productivity  and 
per  capita  income  in  rural  areas — up  to 
20  points.  REA's  determination  will  be 
based  on  the  extent  to  which  the  Project 
will  improve  the  productive  potential  of 
the  labor  force,  industrial  plant, 
infrastructure,  natural  resources  and 
institutions  by  utilizing  advanced 
technology,  creating  higher  skilled 
occupations,  adding  higher  value  to 
natural  resources,  creating  jobs  with 
higher  career  potential  or  is  considered 
part  of  a  knowledge  intensive  industry. 
In  considering  infrastructure,  REA  will 
award  points  only  for  the  facihties,  such 
as  water  and  sewer  facilities,  that  will 
serve  and  are  necessary  for  businesses, 
industrial  parks  and  similar  commercial 
activities. 

(7)  Projects  that  will  strengthen  a 
weak  or  depressed  economy  in  nu-al 
areas  served  by  a  Borrower,  as 
determined  by  REA,  taking  into  account 
the  financial  condition  of  the  Borrower 
and  the  impact  of  the  Project  on  the 
Borrowet^-up  to  10  points. 

(8)  Commitment  from  the  owner(s}  of 
the  Project  that  the  Project  will  be  a 
Demonstration  Project — 5  points. 

(9)  Projects  that  will  be  located  in 
Rural  Areas  (population  of  1,500  or  less) 


or  will  provide  greater  benefit  to  Rural 
Areas  than  other  areas.  The  points  will 
be  based  on  the  following: 

(i)  Projects  that  will  be  located  in 
Rural  Areas — 20  points; 

(ii)  Projects  that  will  provide  greater 
benefit  to  Rural  Areas  than  other  areas, 
as  determined  by  the  Administrator — 15 
points. 

(10)  Projects  organized  on  a  not-for- 
profit  basis  that: 

(i)  Provide  services  to  rural  businesses 
and/ or  areas,  such  as  management 
training  and  advice,  education,  training 
for  community  leaders  and  providing 
assistance  in  market  research; 
(ii)  Expand  the  institutional  base;  and 
(iii)  Promote  economic  development  in 
rural  areas — 5  points. 

(11)  Projects  that  in  REA's  best 
judgment  have  the  greatest  probability 
of  success  as  measured  by  long-term  job 
creation  or  retention,  and  long-term 
rural  economic  development. — up  to  20 
points.  REA's  determination  will  be 
based  on  the  ultimate  recipient's 
feasibility  studies,  income  statements, 
cash  flow  statements,  existing  and 
projected  balance  sheets,  especially  the 
equity  (and  grant)  financing  to  debt 
financing  ratio,  market  research, 
industry  trends  and  current  economic 
conditions  given  the  nature  of  the 
Project.  Long-term  job  creation  and  rural 
economic  development  as  used  for  this 
factor  shall  mean  jobs  or  development 
that  would  generally  be  expected  to  last 
at  least  five  years. 

(12)  Applications  submitted  by 
Borrowers  that  have  made  cushion  of 
credit  payments  as  set  forth  in  Section 
313  of  the  Act  based  on  the  following: 

(i)  If  the  Borrower  has  $300,000  or 
three  percent  of  total  assets,  whichever 
is  less,  in  Cushion  of  Credit  payments  on 
the  date  REA  receives  the  application — 
15  points; 

(ii)  If  the  Borrower  has  $100,000  or  one 
percent  of  total  assets,  whichever  is 
less,  in  Cushion  of  Credit  payments;  on 
the  date  REA  receives  the  application — 
10  points; 

(iii)  If  the  Borrower  has  at  least  $5,000 
or  0.5  percent  of  total  assets,  whichever 
is  less,  in  Cushion  of  Credit  payments  on 
the  date  REA  receives  the  application — 
5  points. 

The  calculation  of  a  Borrower's  total 
assets  will  be  based  on  REA's  most 
recently  published  Statistical  Report, 
Rural  Electric  Borrowers  (REA  Bulletin 
1-1)  or  Statistical  Report,  Rural 
Telephone  Borrowers  (REA  Bulletin  300- 
4).  If  the  amount  of  Cushion  of  Credits 
payments  falls  between  these  levels, 
points  will  be  based  on  a  straight-line 
interpolation  calculated  to  the  nearest 
whole  point  The  restdt  will  be  rounded 


based  on  the  standard  convention  of  a 
fraction  of  Vi  or  greater  equals  1. 

(13)  The  knowledge,  experience, 
education  and  training  of  the  proposed 
owners  and  management  of  the 
Project — up  to  10  points. 

(14)  The  ultimate  recipient's  businp" 
plan — up  to  20  points.  REA's 
determination  will  be  based  on  the 
quality  of  the  business  plan.  The 
business  plan  should  include  the 
following:  a  description  of  the  Project, 
what  will  be  produced  or  accomplished, 
the  area  to  be  served,  any  market 
research,  total  Project  costs,  projected 
use  of  funds  by  purpose  or  category,  a 
feasibility  study  with  projected  balance 
sheets,  income  statement  and  cash  flow 
statements,  the  source  of  supplemental 
funds,  the  nature  and  strength  of 
commitments  from  other  sources  of 
financing,  the  equity  contribution,  the 
proposed  ownership  and  management  of 
the  Project  and  other  relevant 
information.  The  plan  should  describe 
any  coordination  with  a  local,  regional 
or  state  development  organization.  REA 
expects  the  ultimate  recipient's  business 
plan  to  be  comparable  to  a  plan 
normally  submitted  to  a  bank  for  long- 
term  financing. 

(15)  Quality  and  completeness  of 
Borrower's  application — up  to  10  points. 
REA's  determination  will  be  based  on 
the  completeness  and  quality  of  the 
Borrower's  application  as  outlined  in 

§  1703.28  of  this  subpart. 

(16)  Projects  that  in  the  judgement  of 
REA  will  diversify  the  rural  economic 
base  or  indirectly  create  jobs — 5  points. 

(17)  The  extent  to  which  the  nature  of 
the  Project  wiU  promote  rural  economic 
development  and/or  job  creation — up  to 
20  points. 

(i)  REA  will  base  its  determination  for 
this  factor  on  whether  the  Project: 

(A)  Is  considered  a  start-up  or 
expansion  of  a  business,  a  Business 
Incubator,  an  industrial  building  or  park, 
or  infrastructure  necessary  to  connect 
these  projects  to  existing  infrastructiu^; 

(B)  Will  provide  long-term 
employment  for  people  in  rural  areas;  or 

(C)  WiU  train  or  educate  people  or 
provide  rural  economic  development 
advice  to  businesses  of  people,  including 
educational  television  to  schools. 

(ii)  Points  will  not  be  awarded  for 
Projects  that: 

(A)  Are  normally  provided  as  Federal, 
State  or  local  government  services 
unless  they  will  directly  create  long- 
term  jobs  comparable  to  private 
business  jobs; 

(B)  Consist  of  land  that  will  not  be 
used  as  the  site  for  a  structure;  or 

(C)  Will  be  used  for  residential 
purposes  or  that  will  be  used  for 
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entertainment  purposes  at  the 
residential  level  such  as  residential 
dwellings  and  land  sites,  entertainment 
cable  television,  and  a  personal,  non- 
business related  vehicle. 

(d)  Regardless  of  the  number  of  points 
assigned  to  a  Borrower's  application, 
REA  may: 

(1}  Limit  the  number  of  applications 
selected  in  any  one  state  during  any 
fiscal  year  to  tiie  ratio  of  REA  or  RTB 
Borrowers  in  that  state  to  the  total 
number  of  REA  or  Rural  Telephone  * 
Bank  Borrowers  multiplied  by  three,  or 
ten  percent  of  the  total  number 
selections  that  have  been  made  during 
the  current  fiscal  year,  or  ten,  whichever 
is  greatest.  The  number  of  REA  and 
Rural  Telephone  Bank  Borrowers  shall 
be  determined  as  of  the  latest  published 
REA  Statistical  Reports; 

(2)  Limit  a  Borrower  to  one  selected 
application  during  any  selection  period; 

(3)  Allocate  available  funds  between 
applications  from  Electric  and 
Telephone  Borrowers; 

(4)  Decline  to  select  an  application 
that  the  Administrator  has  determined 
would  not  accomplish  the  purpose  of 
promoting  economic  development  and 
job  creation  in  rural  areas; 

(5)  Decline  to  select  an  application 
that  would  heirm  the  reputation  of  this 
program; 

(6)  Decline  to  select  an  application  for 
funds  that  will  transfer  property  or  real 
estate  between  owners  without  making 
any  additions  or  improvements  which 
will  promote  economic  development,  as 
determined  by  REA; 

(7)  Decline  to  select  an  application 
based  on  the  management  and  financial 
situation  of  the  Borrower  applying  for 
the  zero  interest  loan  or  grant.  In 
determining  the  Borrower's  financial 
situation.  REA  will  consider,  among 
other  things,  the  Borrower's  existing  and 
projected  cash  flows,  equity  to  asset 
ratios,  times  interest  earned  ratios,  debt 
service  coverage  ratios,  the  level  o*  its 
invesbnents,  the  level  of  its  cash  and 
other  liquid  assets,  its  working  capital 
and  repayment  of  its  debts; 

(8)  Eiecline  to  select  an  application 
based  on  a  determination  that 
limitations  under  SUte  laws  will  lessen 
the  likelihood  of  repayment  of  the  REA 
zero  interest  loan  in  the  event  that  the 
Borrower  does  not  receive  funds  from 
the  Project  necessary  to  cover  the  REA 
zero  interest  loan  payments; 

(9)  Decline  to  select  an  application 
based  on  the  unwillingness  of  the 
Borrower  applying  for  the  zero  interest 
loan  or  grant  to  exercise  diligence  in 
repayirvg  REA  loans  or  loan  guarantees, 
and  comply  with  REA's  legal  documents 
and  regulations; 


(10)  Select  an  application  receiving 
fewer  points  than  another  application  if 
there  are  insufficient  funds  during  a 
particular  budget  period  to  select  the 
higher  ranked  application; 

(11)  Select  the  highest  ranking 
application  for  funds  to  finance  a  project 
that  consists  of  preparing  a  feasibility 
study. 

(e)  REA  will  only  evaluate,  and 
consider  for  selection,  applications  that 
request  funds  for  purposes  set  forth  in 
§  1703.16,  as  determined  by  the 
Administrator.  REA  will  not  evaluate 
applications  that  do  not  conform  with 
ail  of  the  provisions  of  this  subpart,  as 
determined  by  the  Administrator. 

§1703.18    SlQnWcanc*  Of  REA  financing  to 
the  total  project  costs 

Selection  of  applications  shall  be 
based  on  a  preference  for  applications 
requesting  REA  financing  which  will  be 
at  least  equal  to  five  percent  of  the  total 
Project  costs,  as  determined  by  the 
Administrator.  Projects  costs  shall  be 
based  on  the  amount  that  would  be" 
spent  over  the  first  two  years  after  the 
first  advance  of  REA  funds  for  the 
Project. 

§  1703.19    Preference  for  zero  Interest 
loans  over  grsnts. 

Selection  of  applications  shall  be 
based  on  a  preference  for  providing 
Borrowers  zero  interest  loans  rather 
than  grants  under  this  program. 

§  1703uK)    UmHatione  on  the  use  of  zero 
Interest  loan  and  grsnt  funds. 

(a)  Zero  interest  loans  and  grants 
shall  not  be  used: 

(1)  To  fund  or  assist  Projects  of  which 
any  director,  officer,  general  manager  or 
Significant  Stockholder  of  the  Borrower, 
or  close  relative  thereof,  is  an  owner,  or 
which  would,  in  the  judgment  of  REA. 
create  a  conflict  of  interest  or  the 
appearance  of  a  conflict  of  interest. 
However,  REA  shall  not  consider 
cooperative  members  to  be  owners  of 
the  Borrower  in  making  this 
determination.  Without  limiting  the 
generality  of  the  foregoing,  ordinarily,  a 
Borrower  organized  as  a  closely  held, 
for-profit  corporation,  its  subsidiary  or 
an  achate,  would  only  be  able  to  own 
or  manage  a  Project  operated  on  a  not- 
for-profit  basis; 

(2)  For  any  costs  incurred  on  the 
Project: 

(i)  Prior  to  receipt  of  the  Borrower's 
completed  application  by  REA  during  an 
application  period  unless  REA  has 
specifically  approved  such  usage  in 
writing: 

(ii)  Prior  to  the  selection  of  the 
application  covering  the  Project  by  the 
Administrator,  except  for  such  costs  diet 
are  included  in  the  Approved  Purposes, 


which  REA  has  determined  were 
'  necessary  to  initiate  the  Project;  or 
(iii)  For  site  development,  the 
destruction  or  alteration  of  buildings,  or 
other  activities  that  would  adversely 
affect  the  environment  or  limit  the 
choice  of  reasonable  alternatives  prior 
to  satisfying  the  requirements  of 
§  1703.26,  Enviroimiental  requirements, 
as  determined  by  the  Administrator; 

(3)  By  the  recipient  of  a  Pass-through- 
loan  or  Pass-through-grant  to  purchase 
or  lease  any  real  property,  materials, 
equipment  or  services  &om  the 
Borrower,  or  Significant  Stockholders, 
officers,  managers  or  directors  of  the 
Borrower,  or  close  relatives  thereof,  in 
excess  of  a  level  that  would  reasonably 
be  considered  the  fair  market  value,  as 
determined  by  the  Administrator 

(4)  By  the  Borrower  to  purchase  or 
lease  any  real  property,  materials, 
equipment  or  services  that  would  create 
a  conflict  of  interest  or  the  appearance 
of  a  conflict  of  interest,  as  determined 
by  the  Administrator; 

(5)  For  refinancing  indebtedness 
incurred  prior  to  receipt  of  the 
Borrower's  completed  application  by 
REA; 

(6)  For  the  Borrower's  electric  or 
telephone  operations  nor  for  any 
operations  affiiliated  with  the  Borrower 
unless  the  Administrator  has 
specifically  informed  the  Borrower  in 
writing  that  the  affiliated  operations  are 
part  of  the  approved  REA  loan  or  grant 
purposes;  or 

(7)  For  any  purpose  that  the 
Administrator  has  not  approved. 

(b)  A  Borrower  may  not  charge 
interest  for  the  use  of  the  proceeds  of 
the  zero  interest  loan  provided  under 
this  program;  however,  it  may  charge 
Reasonable  Loan  Servicing  Charges  and 
the  amount  paid  for  an  irrevocable 
Letter  of  Credit  made  payable  to  REA 
and  issued  on  behalf  of  the  Borrower 
that  guarantees  repayment  of  an  REA 
zero  interest  loan,  as  determined  by  the 
Administrator. 

(c)  A  Borrower  must  calculate  any 
costs  to  charge  in  connection  with  the 
use  of  ^ant  funds  imder  this  program 
for  the  Project  and  shall  temporarily 
deposit  the  grant  funds  in  accordance 
with  7  CFR  part  3015,  Uniform  Federal 
Assistance  Regulations,  and  7  CFR  part 
3018,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  as  appropriate. 

(d)  A  Borrower  may  not  make  a  profit 
from  any  zero  interest  loan  or  grant 
provided  from  the  Subaccount. 

(e)  The  Borrower  shall  temporarily 
deposit  the  zero  interest  loan  funds  into 
a  separate  Federally  insured  account 


called  the  Rural  Economi 
Account  unless  the  funds 
disbursed  within  one  moi 
all  interest  earned  on  ten 
deposited  funds  in  excesi 
year  must  be  used  for  Ap 
Purposes  or  returned  to  ti 
Economic  Development  S 

§  1 703.2 1  Owner's  equity  I 
The  Administrator  maj 
condition  to  REA  financij 
owner(s)  of  the  Project  in 
capital  if  determined  to  b 
necessary,  based  on  an  R 
analysis  and  sound  lend! 

§  1703.22  Maximum  snd  n 
s  zero  interest  loan  or  gran 

The  maximum  size  of  a 
loan  or  grant  shall  be  $10 
Administrator  shall  estab 
periodically  increase  or  d 
maximum  size  of  a  zero  ii 
grant  taking  into  account 
the  amount  of  funds  to  be 
available  from  the  Subac 
Borrowers'  applications  f 
loans  and  grants.  The  Ad 
shall  publish  the  maximu 
interest  loan  or  grant  in  tl 
Register.  For  an  exceptioi 
Project  the  Adminisfrato 
•the  minimum  size  limitati 
section. 

§1703.23  Terms  of  zero  Ir 
repayment 

(a)  REA  shall  determini 
repayment  schedule  of  th 
loan  to  the  Borrower  bas( 
nature  of  the  Project  and 
Purposes.  Ch'dinarily.  the 
the  zero  interest  loan,  inc 
principal  deferment  perio 
exceed  10  years.  In  gener 
repayment  terms  the  Bon 
Pass-through-loan  must  b 
generous  as  the  zero  intei 
provided  to  the  Borrower 
Administrator's  approval 
generous. 

(b)  REA  has  the  discret 
repayment  of  principal  uf 
based  on  its  analysis  of  tl 
the  Project.  Ordinarily,  if 
the  Project  to  be  a  busine 
or  going  concern,  the  first 
principal  will  not  begin  ui 
after  the  date  of  the  REA 
should  provide  sufficient 
Borrower  to  satisfy  the  pr 
the  advance  of  loan  fundi 
REA  considers  the  Projec 
up  project  the  first  repay 
principal  will  not  begin  ui 
after  the  date  of  the  REA 
shall  be  repaid  in  equal  n: 
payments  of  principal. 
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which  REA  has  determined  were 
necessary  to  initiate  the  Project;  or 

(iii)  For  site  development  the 
destruction  or  alteration  of  buildings,  or 
other  activities  that  would  adversely 
affect  the  environment  or  limit  the 
choice  of  reasonable  alternatives  prior 
to  satisfying  the  requirements  of 
S  1703.28,  Environmental  requirements, 
as  determined  by  the  Administraton 

(3)  By  the  recipient  of  a  Pass-through- 
loan  or  Pass-through-grant  to  purchase 
or  lease  any  real  property,  materials, 
equipment  or  services  from  the 
Borrower,  or  Significant  Stockholders, 
officers,  managers  or  directors  of  the 
Borrower,  or  dose  relatives  thereof,  in 
excess  of  a  level  that  would  reasonably 
be  considered  the  fair  market  value,  as 
determined  by  the  Administrator; 

(4)  By  the  Borrower  to  purchase  or 
lease  any  real  property,  materials, 
equipment  or  services  that  would  create 
a  conflict  of  interest  or  the  appearance 
of  a  conflict  of  interest,  as  determined 
by  the  Administrator, 

(5)  For  refinancing  indebtedness 
incurred  prior  to  receipt  of  the 
Borrower's  completed  application  by 
REA; 

(6)  For  the  Borrower's  electric  or 
telephone  operations  nor  for  any 
operations  affiliated  with  the  Borrower 
unless  the  Administrator  has 
specifically  informed  the  Borrower  in 
writing  that  the  affiliated  operations  are 
part  of  the  approved  REA  loan  or  grant 
purposes;  or 

(7)  For  any  purpose  that  the 
Administrator  has  not  approved. 

(b)  A  Borrower  may  not  charge 
interest  for  the  use  of  the  proceeds  of 
the  zero  interest  loan  provided  under 
this  program;  however,  it  may  charge 
Reasonable  Loan  Servicing  Charges  and 
the  amount  paid  for  an  irrevocable 
Letter  of  Credit  made  payable  to  REA 
and  issued  on  behalf  of  the  Borrower 
that  guarantees  repayment  of  an  REA 
zero  interest  loan,  as  determined  by  the 
Administrator. 

(c)  A  Borrower  must  calculate  any 
costs  to  charge  in  connection  with  the 
use  of  grant  funds  imder  this  program 
for  the  Project  and  shall  temporarily 
deposit  the  grant  funds  in  accordance 
with  7  CFR  part  3015,  Uniform  Federal 
Assistance  Regulations,  and  7  CFR  part 
3016,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  as  appropriate. 

(d)  A  Borrower  may  not  make  a  profit 
from  any  zero  interest  loan  or  grant 
provided  from  the  Subaccount. 

(e)  The  Borrower  siiall  temporarily 
deposit  the  zero  interest  loan  funds  into 
a  separate  Federally  insured  account 


called  the  Rural  Economic  Development 
Account  unless  the  funds  will  be 
disbursed  within  one  month.  However, 
all  interest  earned  on  temporarily 
deposited  funds  in  excess  of  $250  per 
yoar  must  be  used  for  Approved 
Purposes  or  returned  to  the  Rural 
Economic  Development  Subaccount 

§  1 703.2 1    Owner's  equity  In  tha  project 

The  Administrator  may  require,  as  a 
condition  to  REA  financing,  that 
owner(8)  of  the  Project  invest  equity 
capital  if  determined  to  be  fmancially 
necessary,  based  on  an  REA  financial 
analysis  and  sound  lending  practices. 

S  1703.22    Maximum  and  minimum  sizes  of 
a  zero  interest  loan  or  grant 

The  maximum  size  of  a  zero  interest 
loan  or  grant  shall  be  $10,000.  The 
Administrator  shall  establish  and  may 
periodically  increase  or  decrease  the 
maximum  size  of  a  zero  interest  loan  or 
grant  taking  into  account  such  factors  as 
the  amount  of  funds  to  be  made 
available  from  the  Subaccount  and  the 
Borrowers'  applications  for  zero  interest 
loans  and  grants.  The  Administrator 
shall  publish  the  maximum  size  of  a  zero 
interest  loan  or  grant  in  the  Federal 
Register.  For  an  exceptionally  beneficial 
Project  the  Administrator  may  waive 
■the  minimum  size  limitations  in  this 
section. 

9 1703.23    Terms  of  zero  Interest  loan 
repayment 

(a)  REA  shall  determine  the  terms  and 
repayment  schedule  of  the  zero  interest 
loan  to  the  Borrower  based  on  the 
nature  of  the  Project  and  Approved 
Purposes.  Ordinarily,  the  total  term  of 
the  zero  interest  loan,  including  any 
principal  deferment  period,  shall  not 
exceed  10  years.  In  general,  the 
repayment  terms  the  Borrower  sets  on  a 
Pass-through-loan  must  be  at  least  as 
generous  as  the  zero  interest  loan 
provided  to  the  Borrower  but  with  the 
Administrator's  approval,  may  be  more 
generous. 

(b)  REA  has  the  discretion  to  defer  the 
repayment  of  principal  up  to  two  years, 
based  on  its  analysis  of  the  feasibility  of 
the  Project.  Ordinarily,  if  REA  considers 
the  Project  to  be  a  business  expansion 
or  going  concern,  the  first  repayment  of 
principal  will  not  begin  until  one  year 
after  the  date  of  the  REA  note.  This 
should  provide  sufficient  time  for  the 
Borrower  to  satisfy  the  prerequisites  to 
the  advance  of  loan  funds.  Ordinarily,  if 
REA  considers  the  Project  to  be  a  start- 
up project,  the  first  repayment  of 
principal  will  not  begin  until  two  years 
after  the  date  of  the  REA  note.  Loans 
shall  be  repaid  in  equal  monthly 
payments  of  principal. 


(c)  Unless  the  Administrator  has 
specifically  approved  otherwise,  the 
Borrower  shall  be  required  to  repay  the 
REA  zero  interest  loan  in  full  at  such 
time  as  a  Pass-through-loan  has  been 
fully  repaid  to  the  Borrower.  If  the 
Borrower  uses  the  proceeds  of  the  REA 
zero  interest  loan  to  provide  Pass- 
through-loans  to  more  than  one  entity, 
this  requirement  shall  only  apply  to  Oiat 
portion  of  the  zero  interest  loan 
associated  with  the  loan  that  has  been 
fully  repaid  to  the  Borrower. 

(d)  If  the  Administrator  determines 
that  as  a  result  of  state  law,  court 
rulings  or  reg\ilatory  commission 
decisions,  it  is  necessary  to  ensure  that 
the  Borrower  will  repay  the  REA  zero 
interest  loan,  the  Borrower  may  be 
required  to  provide  an  irrevocable  letter 
of  credit  or  another  form  of  guarantee 
satisfactory  to  the  Administrator.  The 
letter  of  credit  or  other  guarantee  is  to 
be  made  payable  to  REA  and  issued  on 
behalf  of  the  Borrower.  The  letter  of 
credit  or  other  guarantee,  may  not  be 
secured  by  any  assets  under  a  REA 
and/or  Rural  Telephone  Bank  mortgage 
and  must  be  in  form  and  substance 
satisfactory  to  the  Administrator.  REA 
must  receive  the  letter  of  credit  or  other 
guarantee  prior  to  the  advance  of  any 
zero  interest  loan  funds. 

§  1703.24    Approval  of  agreements. 

REA  must  approve  any  agreements 
between  the  Borrower  and  the  owner(s) 
of  the  Project  those  undertaking  the 
Project  or  any  intermediary  that  will  re- 
lend  or  transfer  the  proceeds  of  the  REA 
funds,  that  the  Administrator  deems 
necessary. 

(a)  Borrowers  must  obtain  REA 
approval  of  any  loan,  grant  or  security 
agreement  mortgage  or  note  between 
the  Borrower  and  the  owner(s)  of  the 
Project,  those  undertaking  the  Project  or 
any  intermediary  that  will  re-lend  or 
transfer  the  proceeds  of  the  REA  funds, 
prior  to  the  advance  of  REA  zero 
interest  loan  or  grant  funds  to  the 
Borrower.  The  Borrower  must  receive 
REA's  approval  of  the  fmal  draft  version 
of  the  documents  prior  to  their 
execution. 

(b)  Borrowers  must  obtain  REA's 
written  approval  prior  to  revising  or 
amending  any  loan,  grant  or  security 
agreement  mortgage  or  note  that  has 
been  reviewed  and  approved  by  REA 
pursuant  to  S  1703.24(a).  Additionally, 
the  Borrower  must  obtain  REA's  written 
approval  prior  to  executing,  revising  or 
amending  any  other  agreement  in 
connection  with  the  Project  between  the 
Borrower  and  the  owner(s)  of  the 
Project  those  undertaking  the  Project  or 
any  intermediary  that  will  re-lend  or 
transfer  the  proceeds  of  the  REA  funds. 


(c)  The  Borrower  and  the  owner(s)  of 
the  Project  or  those  undertaking  the 
Project  should  make  agreements  and 
prepare  documents  in  accordance  with 
all  applicable  laws. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  C572-0086) 

S 1 703.25    Transfer  of  employment  or 
business. 

The  Project  must  not  result  primarily 
in  the  transfer  of  any  existing 
employment  or  business  activity  from 
one  area  to  another. 

S  1703.26    Environmental  roqulrementt. 

(a)  Prospective  recipients  of  zero 
interest  loans  or  grants  must  consider 
the  potential  environmental  impact  of 
their  proposed  Projects  at  the  earliest 
planning  stage  and  plan  development  in 
a  manner  that  reduces,  to  the  extent 
practicable,  the  potential  to  affect  the 
quality  of  the  human  enNironment 
adversely. 

(b)  Application  for  zero  interest  loans 
or  grants  for  Technical  Assistance.  The 
application  for  a  zero  interest  loan  or 
grant  for  Technical  Assistance  is 
generally  covered  by  7  CFR  1794.31(b) 
(13)  and  (14).  Consequently,  no 
Borrower's  Environmental  Report  or 
other  environmental  documentation  is 
normally  required  to  support  such  an 
application. 

(c)  Application  for  zero  interest  loans 
or  grants  for  a  Project  that  is  not 
considered  Technical  Assistance.  REA 
will  review  support  materials  in  the 
application  and  initiate  an 
environmental  review  process  pursuant 
to  7  CFR  part  1794.  This  process  will 
focus  on  any  environmental  concerns  or 
problems  that  are  associated  with  the 
Project  The  level  and  scope  of  the 
environmental  review  will  be 
determined  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  as  amended  (42  U.S.C. 
4321  etseq.].  the  Council  of 
Environmental  Policy  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1508),  REA's 
Environmental  Policies  and  Procedures 
(7  CFR  part  1794)  and  other  relevant 
Federal  environmental  laws,  regulations 
and  Executive  Orders.  Activity  related 
to  the  Project  that  will  adversely  affect 
the  environment  or  limit  the  choice  of 
reasonable  alternatives  shall  not  be 
undertaken  prior  to  completion  of  REA's 
environmental  review  process. 

$1703.27    Ott>er  considerations. 

(a)  Equal  opportunity  and 
nondiscrimination  requirements.  All 
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zero  interest  loens  and  grants  made 
under  this  subpart  are  subject  to  the 
nondiscrimination  provisions  of  title  VI 
of  the  Qvil  Rights  Act  of  1964,  as 
amended  (7  CFR  part  15);  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (7  CFR  part  15b);  the  Age 
Discrimination  Act  of  1975,  as  amended 
(45  CFR  part  90);  and  Executive  Order 
11246,  as  amended  by  Executive  Order 
11375. 

(b)  Architectural  Barriers.  All 
facilities  financed  with  REA  zero 
interest  loans  or  grants  that  are  open  to 
the  public  or  in  which  physically 
handicapped  persons  may  be  employed 
or  reside  must  be  designed,  constructed, 
and/or  altered  to  be  readily  accessible 
to,  and  usable  by  handicapped  persons. 
Standards  for  these  facilities  must 
comply  with  the  Architectural  Barriers 
Act  of  1968,  as  amended,  and  with  the 
Uniform  Federal  Accessibility 
Standards  (UFAS)  (Appendix  A  to  41 
CFR  part  101-19,  subpart  101-19.6). 

(c)  Flood  hazard  area  precautions.  In 
accordance  with  7  CFR  part  1788,  if  the 
Project  is  in  an  area  subject  to  flooding, 
flood  insurance  must  be  provided  to  the 
extent  available  and  required  under  the 
National  Flood  Insurance  Act  of  1968,  as 
amended  by  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4001 
through  4128).  The  insurance  shall  cover, 
in  addition  to  the  buildings,  any 
machinery,  equipment,  fixtures  and 
furnishings  contained  in  the  buildings. 
REA  shall  comply  with  Executive  Order 
11988,  Floodplain  management,  in 
considering  the  application  for  the 
Project. 

(d)  Real  property  acquisition.  Any 
acquisition  of  real  property  in 
connection  with  this  program  is  subject 
to  7  CFR  Part  21.  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  for  Federal  and  Federally 
Assisted  Programs.  Owners  of  real 
property  acquired  under  Federal  or 
federally-assisted  programs,  and 
persons  displaced  from  their  dwellings, 
businesses,  or  farms  as  a  result  of  such 
an  acquisition,  must  be  provided  fair, 
consistent,  and  equitable  treatment,  as 
defmed  by  these  regulations. 

(e)  Drug-Free  Workplace.  Grants 
made  under  this  program  are  subject  to 
the  requirements  set  forth  in  7  CFR  Part 
3017.  Subpart  F,  Drug- Free  Workplace 
Requirements,  which  implements  the 
Drug-Free  Workplace  Act  of  1988.  A 
Borrower  requesting  a  grant  will  be 
required  to  certify  that  it  will  establish 
and  make  a  good  faith  effort  to  maintain 
a  drug-free  workplace  program. 

(f)  Debarment  and  Suspension.  The 
requirements  of  EO  12549.  Debarment 
and  Suspension,  and  7  CFR  part  3017, 
subparts  A  through  E.  Govemmentwide 


Debarment  and  Suspension 

(Nonprocurement).  regarding  debarment 
and  suspension  are  applicable  to  this 
program. 

(g)  latergovemmental  Review  of 
Federal  Programs.  This  program  it 
subject  to  the  requirements  of  Executive 
Order  (EO)  12372.  Intergovernmental 
Review  of  Federal  Programs  and  7  CFR 
Part  3015.  Subpart  V.  Intergovernmental 
Review  of  Department  of  Agriculture 
Programs  and  Activities,  which 
implements  EO  12372.  With  the 
exception  of  zero  interest  loans  and 
grants  for  Technical  Assistance, 
proposed  Projects  are  subject  to  the 
State  and  local  government  review 
process  set  forth  in  7  CFR  part  3015. 
Under  the  review  process.  State  and 
local  governments  have  60  days  to 
comment  on  the  proposed  Project.  REA 
will  not  give  final  approval  to  an 
application  until  the  requirements  of  7 
CFR  part  3015,  Subpart  V,  regarding 
State  and  local  government  review  have 
been  satisfied. 

(h)  Restrictions  on  Lobbying.  The 
restrictions  and  requirements  imposed 
by  U.S.C.  title  31,  section  1352,  entitled 
"Limitation  on  Use  of  Appropriated 
Fimds  to  Influence  Certain  Federal 
Contracting  and  Financial  Transactions" 
and  the  implementing  regulation,  7  CFR 
part  3018.  New  Restrictions  on 
Lobbying,  are  applicable  to  this 
program.  The  regulation  that  implements 
this  statute  requires  applicants  for  a 
zero  interest  loan  in  excess  of  $150,000 
and  applicants  for  a  grant  in  excess  of 
$100,000  to  file  a  certification  statement 
regarding  the  use  of  Federal 
appropriated  funds  to  lobby  the 
Executive  and  Legislative  branches  of 
the  Federal  Government  and  to  file  a 
disclosure  form  if  engaged  in  these 
activities  using  unappropriated  funds.  In 
addition,  persons  that  receive  contracts 
or  subcontracts  in  excess  of  $150,000 
under  a  zero  interest  loan  and  persons 
that  receive  subgrants,  contracts  or 
subcontracts  in  excess  of  $100,000  under 
a  grant  are  required  to  file  certification 
statements  regarding  lobbying  the 
Executive  and  Legislative  branches  and, 
if  engaged  in  these  activities,  to  file 
disclosure  forms. 

§1703.28    Appicatiens. 

(a)  Borrowers  may  file  an  application 
on  any  official  workday  during  the  first 
fourteen  days  of  every  month.  A 
Borrower  shall  send  a  copy  of  the 
application,  except  for  an  application 
that  requests  a  zero  interest  loan  or 
grant  for  Technical  Assistance,  to  the 
State  government  point  of  contact  at  the 
same  time  it  submits  the  apphcation  to 
REA.  As  discussed  in  $  1703.27(g),  State 
and  local  governments  have  60  days  to 


review  a  Borrower's  proposal  before 
REA  gives  final  approval  to  an 
application,  except  a  proposal  for 
Technical  Assistance. 

(b)  An  application  shall  consist  of  an 
original  and  two  copies  of; 

(1)  A  completed  application  form, 
"Application  for  Federal  Assistance," 
Standard  Form  424; 

(2)  A  board  resolution  that: 

(i)  Requests  a  zero  interest  loan  and/ 
or  grant,  including  the  amount  of  the 
zero  interest  loan  and/or  the  amount  of 
the  grant  rounded  to  the  nearest  one 
thousand  dollars; 

(ii)  Includes  the  total  term  requested 
for  a  zero  interest  loan; 

(iii)  Specifies  any  commitment  from 
the  Borrower  to  the  owner  of  the 
proposed  Project: 

(iv)  States  the  proposed  Project  will 
not  violate  S  1703.2a  "Limitations  on  the 
use  of  zero  interest  loan  and  grant 
funds"; 

(v)  Authorizes  an  official  to 
requisition  zero  interest  loan  or  grant 
funds  under  this  program;  and 

(vi)  For  an  application  for  a  grant 
only,  authorizes  the  chief  executive 
officer  of  the  Borrower  to  execute  and 
deliver  on  behalf  of  the  Borrower  the 
certification  Form  AD-1049  regarding  a 
dnig-fi«e  workplace  program: 

(3)  The  following  completed  forms: 
(i)  Form  AD-1047,  "Certification 

Regarding  Debarment  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions,"; 

(ii)  Assurance  statement  or 
certification  statement  required  under 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970,  as  amended.  For  Pass-through- 
loans  and  Pass-through-grants,  the 
ultimate  recipient  of  the  proceeds  of  the 
REA  zero  interest  loan  or  grant  must 
sign  the  assurance  statement  that  it  will 
comply  with  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  PoUcies  Act  of  1970,  as 
amended,  (the  "Uniform  Act")  or  sign  a 
certification  that  the  rural  development 
Project  which  will  be  partially  financed 
with  the  proceeds  of  REA  funds  will  not 
result  in  the  acquisition  of  real  property 
or  the  displacement  of  any  person,  and 
as  a  result,  the  provisions  of  the  Uniform 
Act  will  not  apply.  If  the  Borrower  will 
not  provide  a  F^ass-through-loan  or  Pass- 
through-grant  to  another  entity,  the 
Borrower  must  submit  a  completed 
assurance  statement  or  certification 
regarding  the  Uniform  Act,  or  have  such 
an  assurance  statement  on  file  at  REA; 

(4)  If  applicable  for  the  Borrower  or 
application: 

(i)  For  an  apphcation  for  a  zero 
interest  loan  in  excess  of  $150,000  or  for 


an  application  for  a  gran 
$100,000,  a  certification  s 
"Certification  Regarding 
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activities  described  unde 
completed  disclosure  for 
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(ii)  For  an  application  I 
a  completed  certification 
"Certification  Regarding 
Workplace  Requirement! 
Form  AD-1049; 

(5)  A  section  entitled  " 
Factors"  that  discusses  o 
information  on  each  selei 
described  in  §  1703.17.  In 

(i)  "Supplemental  Func 
(S  1703.17(c)(1)),  include  i 
each  source  and  the  resp 
of  supplemental  funds  thi 
provided  to  the  Project  w 
months  of  submitting  the 
REA  and  the  amount  thai 
provided  within  two  yeai 
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when  these  funds  will  be 
special  terms  and  conditi 
with  the  commitments,  cc 
conmiitments,  and,  if  estE 
interest  rate,  term  and  de 
on  any  loan  for  the  Projec 

(ii)  "Unemployment  Ra 
(5  1703.17(c)(2)),  it  is  not  i 
include  the  country.  State 
unemployment  rates.  RE/ 
rates  from  other  Federal  i 
the  county  or  counties  in 
Project  will  be  located; 

(iii)  "Per  Capita  Person 
(5  1703.17(c)(3)).  as  with 
"Unemployment  Rates,"  i 
necessary  to  include  the  ( 
National  per  capita  perso 
levels; 

(iv)  "Long-term  Jobs"  [\ 
include  the  number  of  Ion 
that  the  Project  will  direc 
rural  areas  and  the  total  I 

(v)  "Plan  for  Improving 
Marketable  Skills  of  Peop 
Areas"  (S  1703.17(c)(5)),  ii 
information  on  any  writte 
Project  to  provide  opporti 
incentives  to  improve  the 
skills  of  people  in  rural  ar 
training  an/or  education, 
that  consist  of  providing  t 
education,  indicate  how  il 
people  in  rural  areas; 

(vi)  "Increasing  the  Lon 
Productivity  and  Per  Capl 
Rural  Areas"  (S  1703.17(c] 
the  extent  to  which  the  Pr 
improve  the  productive  pc 
labor  force,  industrial  plai 
infrastructure,  natural  res^ 
institutions  by  employing 
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review  a  BorFowrer's  proposal  before 
REA  gives  final  approval  to  an 
application,  except  a  proposal  for 
Technical  Assistance. 

(b)  An  application  shall  consist  of  an 
original  and  two  copies  of; 

(1)  A  completed  apphcation  form, 
"Application  for  Federal  Assistance," 
Standard  Form  424; 

(2)  A  board  resolution  that: 

(i)  Requests  a  zero  interest  loan  and/ 
or  grant,  including  the  amount  of  the 
zero  interest  loan  and/or  the  amount  of 
the  grant  rounded  to  the  nearest  one 
thousand  dollars; 

(ii)  Includes  the  total  term  requested 
for  a  zero  interest  loan: 

(iii)  Specifies  any  commitment  from 
the  Borrower  to  the  owner  of  the 
proposed  Project: 

(iv)  States  the  proposed  Project  will 
not  violate  S  1703.2a  "Limitations  on  the 
use  of  zero  interest  loan  and  grant 
funds"; 

(v]  Authorizes  an  official  to 
requisition  zero  interest  loan  or  grant 
funds  imder  this  program;  and 

(vi)  For  an  application  for  a  grant 
only,  authorizes  the  chief  executive 
officer  of  the  Borrower  to  execute  and 
deliver  on  behalf  of  the  Borrower  the 
certification  Form  AID-1049  regarding  a 
drug-free  workplace  program; 

(3)  The  following  completed  forms: 
(i)  Form  AD-1047,  "Certification 

Regarding  Debarment  Suspension,  and 
Other  Responsibility  Matters — ^Primarj- 
Covered  Transactions,"; 

(ii)  Assurance  statement  or 
certification  statement  required  under 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970.  as  amended.  For  Pass-through- 
loans  and  Pass-through-grants,  the 
ultimate  recipient  of  the  proceeds  of  the 
REA  zero  interest  loan  or  grant  must 
sign  the  assurance  statement  that  it  will 
comply  with  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  (the  "Uniform  Act")  or  sign  a 
certification  that  the  rural  development 
Project  which  will  be  partially  financed 
with  the  proceeds  of  REA  funds  will  not 
result  in  the  acquisition  of  real  property 
or  the  displacement  of  any  person,  and 
as  a  result,  the  provisions  of  the  Uniform 
Act  will  not  apply.  If  the  Borrower  will 
not  provide  a  Pass-through-loan  or  Pass- 
througb-grant  to  another  entity,  the 
Borrower  must  submit  a  completed 
assurance  statement  or  certification 
regarding  the  Uniform  Act.  or  have  such 
an  assurance  statement  on  file  at  REA; 

(4)  If  applicable  for  the  Borrower  or 
application: 

(i)  For  an  application  for  a  zero 
interest  loan  in  excess  of  $150,000  or  for 


an  application  for  a  grant  in  excess  of 
$100,000,  a  certification  statement. 
"Certification  Regarding  Lobbying,"  and, 
if  the  Borrower  is  engaged  in  lobbying 
activities  described  under  \  1703.27(h),  a 
completed  disclosure  form.  "Disclosure 
of  Lobbying  Activities";  and 

(ii)  For  an  application  for  a  grant  only, 
a  completed  certification  form. 
"Certification  Regarding  Drug-Free 
Workplace  Requirements  (Grants)," 
Form  AD-1049; 

(5)  A  section  entitled  "Selection 
Factors"  that  discusses  or  provides 
information  on  each  selection  factor 
described  in  \  1703.17.  In  discussing: 

(i)  "Supplemental  Funds" 
(S  1703.17(c)(1)),  include  the  name  of 
each  source  and  the  respective  amount 
of  supplemental  funds  that  was 
provided  to  the  Project  within  six 
months  of  submitting  the  application  to 
REA  and  the  amount  that  will  be 
provided  within  two  years  of  receiving 
REA  funds.  Also  indicate  the  nature  and 
strength  of  the  commitments  to  make 
these  supplemental  funds  available, 
when  these  funds  will  be  disbursed,  any 
special  terms  and  conditions  associated 
with  the  commitments,  copies  of  the 
commitments,  and,  if  established,  the 
interest  rate,  term  and  deferment  period 
on  any  loan  for  the  Project; 

(ii)  "Unemployment  Rates" 
(S  1703,17(c)(2)),  it  is  not  necessary  to 
include  the  country.  State  or  National 
unemployment  rates.  REA  obtains  these 
rates  from  other  Federal  agencies.  List 
the  county  or  counties  in  which  the 
Project  will  be  located; 

(iii)  "Per  Capita  Personal  Income" 
(§  1703.17(c)(3)),  as  with 
"Unemployment  Rates,"  it  is  not 
necessary  to  include  the  county.  State  or 
National  per  capita  personal  Income 
levels: 

(iv)  "Long-term  Jobs"  (§  1703.17(c)(4)), 
include  the  number  of  long-term  jobs 
that  the  Project  will  directly  create  In 
rural  areas  and  the  total  Project  cost; 

(v)  "Plan  for  Improving  the 
Marketable  Skills  of  People  in  Rural 
Areas"  ({  1703.17(c)(5)),  include 
information  on  any  written  plan  for  the 
Project  to  provide  opportunities  or 
incentives  to  improve  the  marketable 
skills  of  people  in  rural  areas  through 
training  an/or  education.  For  Projects 
that  consist  of  providing  training  or 
education,  indicate  how  if  will  benefit 
people  in  rural  areas; 

(vi)  "Increasing  the  Long-term 
Productivity  and  Per  Capita  Income  in 
Rural  Areas"  (5  1703.17(c)(6))  address 
the  extent  to  which  the  Project  will 
improve  the  productive  potential  of  the 
labor  force,  industrial  plant, 
infi-astructure.  natural  resources  and 
institutions  by  employing  advanced 


technology,  creating  higher  skilled 
occupations,  adding  higher  value  to 
natural  resources,  creating  jobs  with 
higher  career  potential  or  is  considered 
part  of  a  knowledge  intensive  industry; 

(vii)  "Strengthening  the  Local  Rural 
Economy"  (S  1703.17(c)(7))  Indicate  the 
extent  to  which  the  Project  will 
strengthen  the  economy  in  the  rural 
areas  served  by  the  REA  Borrower  and 
the  impact  of  the  Project  on  the  REA 
Borrower 

(viii)  "Demonstration  Project" 
(5  1703.17(c)(6))  a  discussion  of  any 
commitments  from  the  owner(8)  of  the 
Project  to  be  a  Demonstration  Project 
and  a  copy  of  the  written  commitment; 

(ix)  "  'Rural  Area"  as  Defined  in  the 
RE  Act"  (8  1703.17(c)(9)),  indicate 
whether  or  not  the  ftoject  will  be 
located  in  a  town  and,  if  so,  the  name  of 
the  town.  Discuss  any  benefits  of  the 
Project  to  "Rural  Areas"  which  is 
defined  in  the  RE  Act  as  areas  not 
included  within  towns  with  populations 
in  excess  of  1,500; 

(x)  "Providing  Serxices  to  Rural 
Businesses  and  Developing  the 
InsUtutional  Base"  (8  1703.17(c)(10)) 
discuss  how  the  Project  is  organized  on 
a  not-for-profit  basis  to  provide  services 
to  rural  businesses  and  rural  areas. 
Services  discussed  could  be 
management  training  and  advice, 
education,  training  for  community 
leaders,  assistance  in  providing  market 
research.  Depending  on  the  Project, 
describe  how  it  will  contribute  to 
developing  these  forms  of  assistance 
into  an  institutional  structure  which  will 
provide  long-term  benefits  for  rural 
areas; 

(xi)  "Greatest  Probability  of  Success" 
(8  1703.17(c)(ll))  discuss  the  ultimate 
recipient's  feasibility  study,  income 
statements,  cash  flow  statements. 
existing  and  projected  balance  sheets, 
especially  the  equity  (and  grant) 
financing  to  debt  financing  ratio,  market 
research  and  industry  trends; 

(xii)  "Cushion  of  Credit  Payments" 
(8  1703.17(c)(12)),  mention  any  cushion 
of  credits  payments  in  accounts  at  REA; 

(xiii)  "Owners  and  Management  of  the 
Project"  (8  1703.17(c)(13)).  discuss  how 
the  knowledge,  experience,  education 
and  training  of  the  proposed  owners  and 
management  of  the  Project  increases  the 
likelihood  of  long-term  success; 

(xiv)  "Ultimate  Recipient's  Business 
Plan"  (8  1703.17{c)(14))  include  a  copy  of 
the  business  plan.  The  plan  should 
include  the  following:  A  description  of 
the  Project,  what  will  be  produced  or 
accomplished,  the  area  to  be  served,  any 
market  research,  total  Project  costs, 
projected  use  of  funds  by  purpose  or 
category,  a  feasibility  study  with 
projected  balance  sheets,  income 


statements  and  cash  flow  statements, 
the  source  of  supplemental  funds,  the 
nature  and  strength  of  commitments 
from  other  sources  of  financing,  the 
equity  contribution,  the  proposed 
owmership  and  management  of  the 
Project  and  other  relevant  information. 
The  plan  should  describe  any 
coordination  with  a  local,  regional  or 
state  development  organization; 

(xv)  "Diversifying  the  Rural  Economic 
Base  and  Indirect  Job  Creation" 
(8  1703.17(c)(16))  Include  any 
information  the  Borrower  desires  REA 
to  consider 

(6)  A  section  entitled  "Project 
Description"  that,  in  general,  should  be 
more  detailed  the  larger  the  amount  of 
the  zero  interest  loan  and/or  grant  the 
Borrower  is  requesting,  TTiis  section 
should  consist  of: 

(i)  A  description  of  the  proposed  rural 
economic  development  and  Job  Creation 
Project  Including  the  nature  of  the 
Project,  the  location  of  the  Project, 
organizations  that  will  be  involved  in 
the  Project  and  the  primary  beneficiaries 
of  the  Project  Also  include  in  this 
subsection  a  statement  describing 
whether  the  Borrower  has  or  will  have  a 
direct  or  indirect  (through  a  subsidiary 
or  affiliated  organization)  ownership  or 
similar  beneficial  interest  in  the  - 
facilities  to  be  constructed  or  in  the 
entity  that  will  occupy  or  utiUze  these 
facilities.  In  addition,  explain  whether  it 
seems  likely  that  the  proposed  Project 
will  be  undertaken  or  completed  in  the 
absence  of  an  REA  zero  Interest  loan  or 
grant; 

(ii)  A  separate  paragraph  entitled 
"Uses  of  REA  Funds  and  Total  Project 
Costs",  that  includes  a  breakdown  of  the 
specific  uses  of  REA  funds  and  a 
breakdown  of  the  specific  uses  of  all 
funds  necessary  to  ensure  completion  of 
the  Project  Project  costs  should  be 
limited  to  the  amount  to  be  spent  over 
the  two  year  period  afier  receiving  REA 
funds; 

(iii)  For  a  Project  that  involves  the 
establishment  of  a  new  venture  such  as 
a  rural  Business  Incubator,  or  a  similar 
start-up  venture,  a  discussion  of  how  the 
costs  of  establishing,  organizing  and 
arranging  financing  for  the  venture  will 
be  paid,  how  start-up  costs  incurred 
after  the  venture  has  been  established 
will  be  paid,  the  expected  sources  of 
revenue  necessary  to  sustain  the  Project 
and  revenue  and  expense  projections  for 
the  first  three  years  of  the  Project; 

(iv)  The  total  term  requested  for  the 
REA  zero  interest  loan.  If  the  Borrower 
will  provide  a  Pass-through-loan  to 
another  entity,  outline  the  terms  and 
conditions  that  the  Borrower  intends  to 
place  on  the  recipient  of  the  loan  fundp 
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including  the  security  arrangements  and 
collateral; 

(v)  For  Pass-dirough-granta.  the  terms 
and  conditions  that  the  Borrower 
intends  to  place  on  the  ultimate 
recipient  of  the  grant  funds.  Include  a 
co|)y  of  any  proposed  grant  agreement; 

(vi)  For  Pass-through-loans  and  Pass- 
through-grants,  a  description  of  the 
ultimate  recipient,  including  the  form  oi 
organization  and  ownership  (i.e., 
corporation,  nonprofit  corporation, 
cooperative,  partnership,  sole 
proprietor),  the  owner(s)  and  the  chief 
officers; 

(vii)  If  the  Project  involves 
constructioa  a  brief  description  of  the 
construction  necessary  to  make  the 
Project  ojjerational  and  the  organization 
involved  with  the  Project  that  will  be 
responsible  for  building  the  Project 
facilities  or  having  them  built; 

(viii)  A  discussion  of  the  manner  in 
which  the  Borrower  intends  to  monitor 
the  zero  interest  loan  and/or  grant 
proceeds  to  ensure  that  they  are  used 
only  for  Approved  Purposes; 

(ix)  If  applicable,  a  discussion  that 
clarifies  any  aspect  of  the  Project  with 
respect  to  the  restriction  that  it  must  not 
result  primarily  in  the  transfer  of  any 
existiiig  employment  or  business 
activity  from  one  area  to  another  or 
clarifies  any  aspect  of  the  Project  with 
respect  to  limitations  in  S  1703.20. 
"Limitations  on  the  use  of  zero  interest 
loan  and  ^ant  funds"; 

(x)  If  the  total  application  request 
exceeds  $100,000  or  the  total  amount  of 
zero  interest  loan  and/or  grant  funds  to 
be  provided  for  a  Project  under  this 
program  exceeds  $100,000,  then  the 
Borrower  shall  be  expected  to  submit  a 
more  comprehensive  Project  proposal. 
This  shall  include  the  information  in 
paragraphs  (b)(6)(x)  (A).  (B)  and  (C)  of 
this  section: 

(A)  A  more  detailed  business  plan  and 
feasibility  study  prepared  for  the  Project 
that  includes  an  in-depth  discussion  of 
the  nature  of  the  business  or  economic 
development  project,  market  research 
pertaining  to  the  business  and  projected 
financial  statements  showing  repayment 
of  any  zero  interest  loan; 

(B)  For  Pass-through-loans,  a  much 
more  detailed  discussion  of  the  terms 
and  conditions  that  the  Borrower 
intends  to  place  on  the  recipient  of  the 
loan  funds,  especially  the  proposed 
security  arrangements  and  collateral. 
Include  a  copy  of  any  proposed  loan/ 
security  agreements  and  loan  notes; 

(C)  For  Pass-through-loans  and  Pass- 
through-grants,  include  a  copy  of  the 
recipient's  corporate  charter,  the 
recipient's  bylaws,  the  lease  or  deed 
showing  the  recipient's  right  to  use  the 
Project  site,  Any  operation  and 


maintenance  agreement,  or  similar 
arrangement,  between  the  Borrower  and 
the  recipient  and  the  name,  address  and 
telephone  ntmiber  of  the  attorney  for 
recipient; 

(7)  For  all  applicatitms  for  zero 
interest  loans  and  grants,  a  section 
entitled  "Environmental  Impact  of  the 
Project."  "Hiis  section  must  provide 
information  on  whether  or  not  the 
proposed  Project  will  be  located  within 
an  area  protected  under  the  Coastal 
Barrier  Resources  Act.  No  other 
environmental  information  is  normally 
required  for  proposals  that  are 
considered  Technical  Assistance  as 
defined  under  §  1703.12.  All  other 
applications,  except  for  those  described 
in  paragraph  (b)(7)(iii)  of  this  section, 
shall  include  the  information  specified 
in  paragraphs  (b)(7)(i)  and  (ii)  of  this 
section: 

(i)  A  subsection  that  contains 
information  concerning  potential 
adverse  impact  on  the  environment. . 
This  data  shall  include,  but  not 
necessarily  be  limited  to: 

(A)  The  size  of  the  Project  site; 

(B)  A  map  (preferably  a  U.S. 
Geological  Survey  map)  of  the  Project 
area  indicating  the  Project  location; 

(C)  The  presence  of  floodplains  at  the 
Project  site; 

(D)  The  amount  of  property  to  be 
cleared,  excavated,  fenced  or  otherwise 
disturbed  by  the  Project; 

(E)  The  use  and  zoning  of  the  Project 
site; 

(F)  Buildings  or  other  major  structures, 
including  dimensions,  to  be  constructed 
or  modified; 

(G)  The  presence  of  wetlands  or 
existing  agricultural  operations  at  the 
Project  site;  properties  listed  or  eligible 
for  listing  in  the  National  Register  of 
Historic  Places  on  or  near  the  Project 
site;  threatened  or  endangered  sjjecies 
or  critical  habitat  on  or  near  the  Project 
site:  and 

(H)  The  general  nature  of  the  use  to 
which  the  Project  facilities  will  be  put. 
including  any  hazardous  materials  to  be 
used,  created,  or  discharged,  any 
substantial  amount  of  air  emissions, 
wastewater  discharge,  or  sohd  waste 
that  will  be  generated. 

(ii)  A  copy  of  any  environmental 
review,  study,  assessment,  report  or 
other  document  that  has  been  prepared 
in  connection  with  obtaining  permits, 
approvals  or  other  financing  for  the 
proposed  Project  from  State,  local  or 
other  Federal  bodies.  Such  material,  to 
the  extent  relevant,  may  be  used  to 
fulfill  die  reqidrements  of  paragraph 
(b)(7)(i)  of  this  section. 

(iii)  Due  to  the  nature  and  magnitude 
of  likely  environmental  impacts,  the 
categories  of  proposed  Projects  in 


paragraphs  (b)(7)(ii)  (A)  and  (B)  of  this 
section  need  only  provide  tfie  additional 
data  on  whether  the  Project  site 
contains  or  is  near  a  property  listed  or 
eligible  for  listing  in  the  National 
Register  of  Historic  Places  and  the 
information  in  paragraph  (b)(7)n)(H)  of 
this  section: 

(A)  Internal  modifications  or 
equipment  additions  (for  example: 
relocating  interior  walls  or  adding 
computer  facilities)  to  buildings  or  other 
structures. 

(B)  External  changes  or  additions  to 
existing  buildings,  structures  or  facilities 
requiring  new  fencing  or  physical 
disturbance  of  less  than  a4  hectare  (0.99 
acre).  A  description  of  the  changes  shall 
be  provided  to  REA. 

(iv)  Notwithstanding  paragraphs  (b)(7) 
(i)  through  (iii)  of  this  section,  REA  may 
request  additional  environmental 
information  in  specific  cases  to  satisfy 
REA's  Environmental  Policies  and 
Procedures,  and  Federal  environmental 
laws,  regulations  and  Executive  Orders. 

(8)  Any  other  information  that  the 
Borrower  considers  relevant. 

(c)  REA  may  request  additional 
information  it  considers  relevant  horn 
the  Borrower. 

(d)  During  the  application  review 
process,  the  Borrower  may  change  the 
amount  of  the  zero  interest  loan  or  grant 
funds  requested  or  other  portions  of  its 
application,  only  if  approved  by  the 
Administrator.  A  Borrower  that  changes 
its  request  from  a  grant  to  a  zero  interest 
loan  must  submit  information  necessary 
for  the  Administrator  to  evaluate  a  loan 
proposal  as  set  forth  in  paragraphs 
(b)(6)(iv)  and,  if  applicable,  (b)(6)(x)  of 
this  section,  and  submit  a  new  board 
resolution  requesting  the  loan. 

(The  infonnation  collection  requirements 
contained  in  paragraph  (b)  of  this  section 
were  approved  by  the  Office  of  Management 
and  Budget  under  control  number  0572-0086) 

§  1703.29    Ravtow  and  sataetton  procsas. 

(a)  Periodically,  or  at  such  times  as 
the  Administrator  determines,  all 
eligible  applications,  completed  in 
accordance  with  S  1703.27, 
"Applications"  and  other  sections  of  this 
subpart  as  determined  by  the 
Administrator,  that  REA  has  fully 
reviewed  and  analyzed,  will  be 
considered  for  selection  as  provided  in 
§  1703.17.  Completed  applications 
received  at  REA  by  the  14  th  day  of  the 
month  will  be  considered  at  the  first 
selection  date  which  occurs  at  least  40 
days  after  the  application  was  received. 
Completed  applications  received  at  REA 
after  the  14th  day  of  a  month  will  not  be 
considered  for  selection  until  a  selection 
date  which  occurs  at  least  70  days  after 
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paragraphs  (b)(7)(ri)  (A)  and  fB)  of  this 
section  need  only  provide  the  additional 
data  on  whether  the  Project  site 
contains  or  is  near  a  property  hsted  or 
eligible  for  listing  in  ^e  National 
Register  of  Historic  Places  and  the 
information  in  paragraph  (bK7)(i)(H)  of 
this  section: 

(A)  Internal  modifications  or 
equipment  additions  (for  example; 
relocating  interior  walls  or  addiing 
computer  facilities]  to  buildings  or  other 
structures. 

(B)  External  changes  or  additions  to 
existing  buildings,  structures  or  facilities 
requiring  new  fencing  or  physical 
disturbance  of  less  than  0.4  hectare  (0.99 
acre).  A  description  of  the  changes  shall 
be  provided  to  REA. 

(iv)  Notwithstanding  paragraphs  (b)(7] 
(i)  through  (iii)  of  this  section,  REA  may 
request  additional  environmental 
information  in  speciHc  cases  to  satisfy 
REA's  Environmental  Policies  and 
Procedures,  and  Federal  environmental 
laws,  regulations  and  Executive  Orders. 

(8)  Any  other  information  that  the 
Borrower  considers  relevant. 

(c)  REA  may  request  additional 
information  it  considers  relevant  from 
the  Borrower. 

(d)  During  the  application  review 
process,  the  Borrower  may  change  the 
amount  of  the  zero  interest  loan  or  grant 
funds  requested  or  other  portions  of  its 
application,  only  if  approved  by  the 
Administrator.  A  Borrower  that  changes 
its  request  hY)m  a  grant  to  a  zero  interest 
loan  must  submit  information  necessary 
for  the  Administrator  to  evaluate  a  loan 
proposal  as  set  forth  in  paragraphs 
(b)(6)(iv)  and,  if  applicable,  (b)(6)(x)  of 
this  section,  and  submit  a  new  board 
resolution  requesting  the  loan. 

(The  infoimation  collection  requirements 
contained  in  paragraph  (b)  of  this  section 
were  approved  by  the  Office  of  Management 
and  Budget  under  control  number  0572-0086) 

§  1703.29    Ravtow  and  Mtoetlon  procaa*. 

(a)  Periodically,  or  at  such  times  as 
the  Administrator  determines,  all 
eligible  applications,  completed  in 
accordance  with  9  1703.27, 
"Applications"  and  other  sections  of  this 
subpart  as  determined  by  the 
Administrator,  that  REA  has  fully 
reviewed  and  analyzed,  will  be 
considered  for  selection  as  provided  in 
9  1703.17.  Completed  applications 
received  at  REA  by  the  14th  day  of  the 
month  will  be  considered  at  the  first 
selection  date  which  occurs  at  least  40 
days  after  the  application  was  received. 
Completed  applications  received  at  REA 
after  the  14th  day  of  a  month  will  not  be 
considered  for  selection  until  a  selection 
date  which  occurs  at  least  70  days  after 


the  application  was  received.  The 
review  period  of  at  least  40  days  will 
allow  sufficient  time  for  State  and  local 
governments  to  review  the  proposed 
Projects  under  the  intergovernmental 
review  process,  as  set  forth  in  7  CFR 
part  3015.  and  to  provide  sufficient  time 
for  REA  to  fully  review  and  analyze 
these  applications. 

(b)  REA  will  inform  a  Borrower 
whether  the  Administrator  has  selected 
its  application.  REA's  selection  of  an 
application  is  not  binding  on  the 
Administrator  and  creates  no  rights  in 
the  Borrower.  A  Borrower  that 
submitted  an  application  which  was  not 
selected  will  be  asked  to  inform  REA 
whether  it  desires  to  be  reconsidered  at 
a  later  date.  The  Borrower  may  modify 
the  application  after  its  has  been 
considered  without  resubmitting  all  the 
required  material  in  an  application, 
except  if  it  changes  the  request  from  a 
grant  to  a  zero  interest  loan  it  must 
submit  information  necessary  for  the 
Administrator  to  evaluate  a  loan 
proposal  as  set  forth  in 

9  1703.28(b)f6)(iv)  and,  if  applicable, 
1703.28(b)(6i(x),  and  submit  a  new  board 
resolution  requesting  a  loan.  If  the 
Borrower  so  desires,  REA  will  consider 
an  application  for  up  to  one  year  after 
the  date  REA  originally  received  the 
application.  A  Borrower  may  submit 
new  applications  as  often  as  it  desires. 

(c)  During  the  period  between  the 
selection  of  the  application  and  the 
execution  of  REA's  legal  documents,  the 
Borrower  shall  inform  REA  if  the  Project 
is  no  longer  viable  or  the  Borrower  no 
longer  desires  a  zero  interest  loan  or 
grant  for  the  Project.  Upon  a 
determination  by  REA  to  that  effect,  the 
selected  application  will  be  considered 
cancelled. 

(d)  Ordinarily,  after  the  selection  of  an 
application,  if  the  Project  is  no  longer 
viable  as  originally  proposed  or  if  there 
is  a  change  of  purpose  of  the 
application,  both  as  determined  by  REA, 
the  Borrower  must  resubmit  a  new 
application  to  REA  for  consideration.  At 
cmy  time  after  the  selection  of  an 
application,  REA  may  approve  changes 
in  the  method  of  carrying  out  the 
purposes  of  the  Project,  revise  the 
amount  of  the  zero  interest  loan  and/or 
grant,  revise  the  loan  maturity  date  and 
principal  deferment  period  and  make 
other  adjustments. 

(e)  If  State  or  local  governments 
raised  objections  to  a  proposed  Project 
under  the  intergovernmental  review 
process  that  are  not  resolved  within 
three  months  of  REA's  selection  of  the 
application,  REA  may  consider  the 
selection  of  the  application  cancelled. 


S  1 703.30    Final  application  procaaaing  and 
lagal  documanta. 

(a)  After  a  Borrower  has  submitted  all 
information  the  Administrator 
determines  is  necessary  for  the  selected 
application,  REA  will  send  the 
necessary  legal  documents  to  the 
Borrower  to  execute  and  rettim  to  REA. 
The  legal  documents  will  include  a 
Letter  of  Agreement  and  any  legal 
documents  the  Administrator  deems 
appropriate,  including  any  loan 
agreements,  notes,  security  instruments, 
certifications  or  legal  opinions.  The 
Letter  of  Agreement,  will  among  other 
things,  constitute  REA's  approval  of 
funds  for  the  Project  subject  to  certain 
terms  and  conditions  as  determined  by 
the  Administrator,  and  include  a  Project 
description.  Approved  Purposes  of  the 
zero  interest  loan  and/or  grant,  the 
maximum  amount  of  zero  interest  loan 
and/or  grant,  supplemental  funds  to  be 
provided  to  the  Project  and  certain 
agreements  or  commitments  the 
Borrower  proposed  in  its  application. 

(b)  If  the  Borrower  fails  to  submit 
within  one  year  all  of  the  information 
that  the  Administrator  determines  to  be 
necessary  for  REA  to  prepare  legal 
documents  and  satisfy  other 
requirements,  REA  may  consider  the 
selection  of  the  application  cancelled. 

9 1703.31    DIaburaamant  of  zaro  Intaraat 
loan  and  grant  funda. 

(a)  REA  shall  disburse  grant  funds  to 
the  Borrower  and  the  Borrower  shall 
disburse  grant  proceeds  to  the  Project 
for  Approved  Purposes  in  accordance 
with  the  provisions  of  7  CFR  part  3015 
and  7  CFR  part  3016,  as  appropriate,  the 
legal  documents  executed  by  REA  and 
the  Borrower,  and  applicable  REA 
regulations.  REA  shall  disburse  zero 
interest  loan  funds  to  the  Borrower  and 
the  Borrower  shall  disburse  zero  interest 
loan  proceeds  to  the  Project  for 
Approved  Purposes  in  accordance  with 
the  legal  documents  executed  by  REA 
and  the  Borrower  and  applicable  REA 
regulations.  The  Borrower  shall  make 
payments  on  a  zero  interest  loan  as  set 
forth  in  the  legal  documents  executed  by 
the  Borrower  and  REA. 

(b)  If  the  Borrower  fails  to  satisfy  all 
conditions,  requirements  and  terms 
prerequisite  to  the  advance  of  zero 
interest  loan  and/or  grant  fimds  as  set 
forth  in  the  Letter  of  Agreement  or  other 
REA  legal  documents  within  one  year 
after  the  date  of  the  loan  or  grant 
agreement,  the  zero  interest  loan  and/or 
grant  commitment  will  be  considered 
rescinded,  unless  the  commitment  is 
specifically  extended  by  REA. 

(c)  During  the  period  between  the 
execution  of  REA's  legal  documents  and 
the  disbursement  of  funds,  the  Borrower 


shall  inform  REA  if  the  Project  is  no 
longer  viable  or  the  Borrower  no  longer 
desires  a  zero  interest  loan  or  grant  for 
the  Project.  Upon  a  determination  by 
REA  to  that  effect,  the  commitment  will 
be  considered  rescinded. 

(d)  If  REA  zero  interest  loan  and/or 
grant  funds  advanced  for  Approved 
Purposes  have  not  been  used  for  those 
purposes  within  one  year  of  the  date  of 
the  advance  of  the  funds,  then  the 
Borrower  shall  promptly  return  to  REA 
the  funds  advanced  for  those  purposes, 
and  any  interest  earned  on  the  funds, 
unless  REA  has  specifically  authorized 
otherwise  in  the  legal  documents  or 
provided  the  Borrower  with  a  written 
extension.  Authorization  of  an  extension 
rests  solely  within  the  discretion  of  REA 
for  cause  shown. 

9 1703.32    Ravlaw  and  othar  raqulramants. 

(a)  REA  will  review  Borrowers 
receiving  zero  interest  loans  or  grants, 
as  necessary,  to  ensure  that  funds  are 
expended  for  Approved  Purposes. 
Borrowers  receiving  zero  interest  loans 
or  grants  shall  monitor  the  Project  to  the 
extent  necessary  to  ensure  that  the 
Project  is  in  compliance  with  all 
applicable  regulations,  including 
ensuring  that  funds  are  expended  for 
Approved  Purposes.  The  Borrower  is 
responsible  for  ensuring  that 
disbursements  of  funds  are  properly 
supported  with  invoices,  contracts,  or 
other  evidence  and  that  such  supporting 
material  is  available,  at  the  Borrower's 
premises,  for  review  by  the  REA  Field 
Accountant,  Borrower's  certified  public 
accountant,  the  Office  of  Inspector 
General,  the  General  Accounting  Office 
and  any  other  accountant  conducting  an 
audit  of  the  Borrower's  financial 
statements  or  this  rural  development 
program.  Borrowers  will  be  required  to 
permit  REA  to  inspect  and  copy  its 
records  and  documents  that  pertain  to 
the  Project. 

(b)  The  legal  documents  executed 
between  the  Borrower  and  REA  in 
connection  with  a  zero  interest  loan 
shall  contain  provisions  giving  REA 
discretionary  rights  and  remedies  in  the 
event  a  Borrower  fails  to  comply  with 
this  subpart,  other  Federal  regulations 
and  statutes,  or  the  terms,  conditions 
and  requirements  of  the  executed  legal 
documents.  Regardless  of  any  right  or 
remedy  that  REA  chooses  to  assert,  if 
the  Borrower  uses  any  zero  interest  loan 
funds  other  than  for  Approved  Purposes, 
the  Borrower  shall  be  required  to  return 
to  REA  the  amount  used  for  unapproved 
purposes  and  it  shall  be  considered  a 
prepayment  on  the  REA  note. 

(c)  Borrowers  receiving  zero  interest 
loans  shall  have  a  financial  report  and 
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general  accounting  or  all  zero  interest 
loan  funds  prepared  in  accordance  with 
the  provisions  of  7  CFR  part  1773.  REA 
Policy  on  Audits  of  Electric  and 
Telephone  Borrowers. 

(dj  The  Borrower  shall  promptly 
notify  REA  in  writing  if  another  entity  is 
in  default  on  a  Pass-through-loan 
between  the  Borrower  and  the  entity. 

(e)  Grants  provided  under  this 
program  will  be  administered  under  and 
are  subject  to  7  CFR  part  3015  and  7  CFR 
part  3016,  as  appropriate.  The  Borrower 
that  receives  a  grant  shall  be  subject  to 
requirements  under  these  regulations 
which  cover,  among  other  things, 
financial  reporting,  accounting  records, 
budget  controls,  record  retention  and 
audits. 

Dated:  July  12. 1991. 
Gary  C  Byrne, 
Administrator. 

|FR  Doc.  91-17714  Filed  7-29-Bl:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  212 

[INS  No.  1225-91] 
RIN  1115-AB40 

Waiver  of  Certain  Types  of  Visas 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Proposed  rule  with  request  for 
comments. 

summary:  This  rule  will  amend  8  CFR 
212.1(g)  to  permit  district  directors  of  the 
Immigration  and  Naturalization  Service, 
acting  alone,  to  waive  a  nonimmigrant 
visa  or  passport  under  section 
212(d)(4)(A)  of  the  ImmigraHon  and 
Nationality  Act  in  individual  cases,  if 
satisfied  that  a  nonimmigrant  alien  was 
unable  to  obtain  these  documents 
because  of  an  unforeseen  emergency. 
Currently,  the  district  director  must  seek 
concurrence  of  the  Department  of  State 
Visa  Office  to  grant  a  waiver  of  the 
nonimmigrant  visa  or  passport  under 
such  circimistances.  This  amendment 
will  result  in  savings  of  resources  for 
both  agencies  and  reduce  the  time  it 
takes  to  admit  certain  nonimmigrant 
aliens. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  29, 1991. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director. 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 


Service,  425 1  Street,  NW.,  room  5304, 
Washington.  DC  20536.  Please  include 
INS  number  1225-91  on  the  mailing 
envelope  to  ensure  proper  and  timely 
handling. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Hinckley,  Assistant  Chief 
Inspector.  Inspections  Division. 
Immigration  and  Naturalization 
Services.  425 1  Street  NW..  room  7123. 
Washington.  DC  20536.  telephone  (202) 
514-2725. 

SUPPl^MENTARV  INFORMATION:  The 

revision  of  this  rule  changes  language 
that  refers  to  the  role  of  the  Department 
of  State  Visa  Office  in  granting  waivers 
authorized  under  section  212(d)(4)(A)  of 
the  Act.  Currently,  in  order  to  grant  a 
waiver  of  passport  or  visa,  the  district 
director  having  jurisdiction  over  the  port 
of  entry  is  required  to  obtain  the 
concurrence  of  the  Department  of  State 
Visa  Office.  Pursuant  to  the  authority 
delegated  to  the  Commissioner  of  the 
Immigration  and  Naturalization  Service 
by  title  8  U.S.C.  section  103  and  to  the 
Director  of  the  Visa  Office  of  the 
Department  of  State  by  title  8  U.S.C 
section  104.  the  Commissioner  and  the 
Director  of  the  Visa  Office,  acting 
jointly,  have  determined  that  the  current 
procedure  is  time  consuming  for  the 
Visa  Office,  the  ports  of  entry,  and  the 
nonimmigrant  alien  seeking  die  waiver. 
Further,  since  the  applicants  for  the 
waiver  are  already  carefully  screened  at 
the  ports  of  entry  before  concurrence 
from  the  Visa  Office  is  sought,  officers 
of  the  Department  of  State  conciu'  with 
the  recommendations  from  the  ports  in 
over  95%  of  the  cases  presented.  The 
proposed  simplification  of  the  procedure 
will  result  in  a  savings  of  resources  for 
both  agencies  and  quicker  admission  of 
the  nonimmigrant  aHen.  If  the  district 
director  is  satisfied  that  the  alien  should 
be  granted  the  waiver,  the  procedure  at 
the  ports  of  entry  will  remain  the  same, 
except  for  seeking  the  Department  of 
State's  concurrence.  The  nonimmigrant 
will  be  required  to  fill  out  the  same 
application  that  is  now  used,  the 
information  will  be  checked,  and  a  fee 
will  be  charged.  Consequently,  the  rule 
is  amended  to  omit  the  step  of  obtaining 
the  Department  of  State's  concurrence  in 
waivers  of  passports  or  visas  when  the 
district  director  having  jurisdiction  over 
the  port  of  entry  where  the  alien  applies 
for  admission  is  satisfied  that  the  alien 
failed  to  obtain  a  visa  or  passport  due  to 
an  unforeseen  emergency.  If  the  district 
director  is  not  satisfied  that  the  alien  is 
eligible  for  the  waiver,  he  shall  seek 
concurrence  of  the  Department  of  State 
Visa  Office.  The  Department  of  State 
has  promulgated  a  similar  regulation  to 
be  published  at  22  CFR  41.2, 


Pursuant  to  the  authority  delegated  to 
the  Associate  Commissioner  for 
Examination  under  title  8  CFR  section 
103.1(1).  the  rule  substitutes  the 
Associate  Commissioner  for 
Examinations  for  the  Deputy 
Commissioner  as  one  of  the  Immigraiion 
and  Naturalization  Service  officials  who 
can  revoke  a  waiver  previously 
authorized  under  section  212(d)(4)(A)  of 
the  Act. 

In  accordance  with  5  U.S.C.  605(b).  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  meaning  of  section  1(b)  of 
E.0. 12291.  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.0. 12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  OMB  control  numbers  for  these 
collections  are  contained  In  8  CFR  299.5. 

List  of  SubjecU  in  8  CFR  Part  212 

Aliens,  Documentation. 
Nonimmigrant,  Passport  and  visas. 
Waivers. 

Accordingly,  part  212  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  212— OOCUIMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

1.  The  authority  citation  for  part  212  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1182. 1184. 1225. 
1226, 1252;  8  CFR  part  2. 

2.  In  S  212.1,  the  first  two  sentences  in 
paragraph  (g)  are  revised  into  three 
sentences  to  read  as  follows: 

S  21 2. 1    Documantary  raquiraments  for 
nonimmigrants 

(g)  Unforseen  emergency.  A  visa  and 
a  passport  are  not  required  of  a 
nonimmigrant  who,  either  prior  to  his  or 
her  embarkation  at  a  foreign  port  or 
place  or  at  the  time  of  arrival  at  a  port  uf 
entry  in  the  United  States,  satisfies  the 
district  director  at  the  port  of  entry  that 
because  of  an  unforeseen  emergency,  he 
or  she  was  unable  to  obtain  the  required 
documents,  in  which  case  a  waiver 
application  shall  be  made  on  Form  I- 
193.  If  the  district  director  is  not 
satisfied  that  the  nonimmigrant  meets 
all  requirements  for  the  waiver,  the 


district  director  shall  seel 
for  the  waiver  from  the  D 
State  Visa  Office.  The  dit 
or  the  Associate  Commis: 
Examinations  may  at  any 
waiver  previously  author 
to  this  paragraph  and  not 
nonimmigrant  in  writing  I 


Dated:  April  11. 1991. 
Gene  McNaiy, 

Commiaaioner,  Immigration  i 
Naturalization  Service. 

Concurrence: 

Dated  May  8, 1991. 

Elizabeth  M.  Tunpori. 

Assistant  Secretary  for  Cons 
Department  of  State. 

(PR  Doc.  91-17982  Filed  7-29 
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DEPARTMENT  OF  STAT1 
Bureau  of  Consular  Affa 
22  CFR  Part  41 

[Public  Notica  1437] 

Visas:  Documentation  of 
Nonimmigrants  Under  tti 
and  Nationality  Act;  Wai^ 
Secretary  of  State  and  A 
General  of  Passport  and 
Requirements  for  Certaii 
of  Nonimmigrants 

agency:  Bureau  of  Consu 
DOS. 

action:  Notice  of  propose 

summary:  This  proposed 
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Pursuant  to  the  authority  delegated  to 
the  Associate  Commissioner  for 
Examination  under  title  8  CFR  section 
103.1(f),  the  rule  substitutes  the 
Associate  Commissioner  for 
Examinations  for  the  Deputy 
Commissioner  as  one  of  the  Immigraiion 
and  Naturahzation  Service  officials  who 
can  revoke  a  waiver  previously 
authorized  under  section  212(d)(4)(A)  of 
the  Act. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  meaning  of  section  1(b)  of 
E.0. 12291,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.0. 12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  0MB  control  numbers  for  these 
collections  are  contained  In  8  CFR  299.5. 

List  of  SubjecU  b  8  CFR  Part  212 

Aliens,  Documentation, 
Nonimmigrant.  Passport  and  visas. 
Waivers, 

Accordingly,  part  212  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

1.  The  authority  citation  for  part  212  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1182. 1184. 1225. 
1226. 1252;  8  CFR  part  2. 

2.  In  S  212.1,  the  Tirst  two  sentences  in 
paragraph  (g)  are  revised  info  three 
sentences  to  read  as  follows: 

S  21 2. 1    Documentary  rsquirsments  for 
nonhnmlgrants 

(g)  Unforseen  emergency.  A  visa  and 
a  passport  are  not  required  of  a 
nonimmigrant  who,  either  prior  to  his  or 
her  embarkation  at  a  foreign  port  or 
place  or  at  the  time  of  arrival  at  a  port  of 
entry  ia  the  United  States,  satisfies  the 
district  director  at  the  port  of  entry  that 
because  of  an  unforeseen  emergency,  he 
or  she  was  unable  to  obtain  the  required 
documents,  in  which  case  a  waiver 
application  shall  be  made  on  Form  I- 
193.  If  the  district  director  is  not 
satisfied  that  the  nonimmigrant  meets 
all  requirements  for  the  waiver,  the 


district  director  shall  seek  concurrence 
for  the  waiver  from  the  Department  of 
State  Visa  Office.  The  district  director 
or  the  Associate  Commissioner  for 
Examinations  may  at  any  time  revoke  a 
waiver  previously  authorized  pursuant 
to  this  paragraph  and  notify  the 
nonimmigrant  in  writing  to  that  e^ect. 


Dated:  April  11. 1991. 
Gsna  MiMaiy, 

Commiasioner,  tmmigration  and 
Naturalization  Service. 

Concurrence: 
Dated  May  8, 1991. 
Elizabeth  M.  Tunpod. 

Assistant  Secretary  for  Consular  Affairs, 

Department  of  State. 

(FR  Doc  91-17982  Filed  7-2*-ei;  8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  41 

[Public  Not»c«  1437] 

Visas:  Documentation  of 
Nonln>migrants  Under  tt>e  Immigration 
and  Nationality  Act;  Waiver  by 
Secretary  of  State  and  Attorney 
General  of  Passport  and/or  Visa 
Requirements  for  Certain  Categories 
of  Nonimmigrants 

agency:  Bureau  of  Consular  Affairs. 
DOS. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  amends 
§  41.2(j)  of  title  22,  Code  of  Federal 
Regulations  which  presently  provides 
for  the  waiver  of  the  visa  and  passport 
requirements  by  the  district  director  of 
the  Immigration  and  Naturalization 
Service  at  the  port  of  entry,  with  the 
concurrence  of  the  Director  of  the  Visa 
Office,  Department  of  State,  if  such 
officials  are  satisfied  that  the 
nonimmigrant  alien  was  unable  to 
obtain  the  required  documentation 
because  of  an  unforeseen  emergency. 
This  rule  authorizes  the  INS  District 
Director  to  exercise  the  Department  of 
State's  function  with  respect  to  waiver 
of  the  passport  and/or  visa  requirement 
under  the  provisions  of  section 
212(d)(4)(A).  The  amendment  will 
eliminate  time  consuming  procedures  for 
obtaining  the  concurrence  of  passport 
and/or  visa  waivers  and  will  benefit 
this  category  of  nonimmigrant  aliens 
who,  because  of  certain  unforeseen 
circumstances,  are  subjected  to  delays 


when  seeking  admission  to  the  United 
States  without  the  required  documents. 
DATES:  Written  comments,  in  duplicate, 
must  be  received  on  or  before  August  29, 
1991. 

ADDRESSES:  Comments  may  be 
submitted  to  the  Chief  of  Legislation  and 
Regulations  Division,  Visa  Office,  room 
1337,  2401  E  Street  NW.,  Washington. 
DC  20522-0113. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  K.  Flschel,  Legislation  and 
Regulations  Division.  Visa  Office. 
Washington.  DC  (202)  663-1204. 
SUPPLEMENTARY  INFORMATION:  Under 
present  procedures,  in  cases  where  a 
nonimmigrant  alien  applies  for 
admission  to  the  United  States  without 
the  required  documentation,  the 
Immigration  and  Naturalization 
Service's  (INS)  officer  in  charge  at  the 
port  of  entry  must  obtain  the 
concurrence  of  a  State  Department 
official  in  order  to  waive  the  passport 
and/or  visa  requirement  This  procedure 
must  be  followed  in  all  such  cases  even 
though,  for  example,  the  INS  officer  has 
readily  available  information  as  to  the 
circumstances  relating  to  the  alien's 
inability  to  present  the  required 
documentation.  In  most  cases  in  which 
the  officer  in  charge  at  the  port  of  entry 
determines  that  the  alien  qualifies  for 
such  section  212(d)(4)(A)  waiver,  he  or 
she  must  inform  the  designated  official 
in  the  Department  of  the  circumstances 
regarding  the  absence  of  documentation 
and  recommend  a  waiver  of  the 
passport  and/or  visa  requirement  for  the 
purpose  of  obtaining  the  concurrence  of 
the  Department's  official.  Furthermore, 
this  procedure  is  not  only  time 
consuming,  but  it  also  requires  from 
designated  officers  additional 
administrative  work  concerning  each 
case.  It  is  disruptive  to  the  performance 
of  the  regidariy  assigned  duties  of 
designated  Department  employees  and 
requires  the  designation  of  duty  officers 
for  the  purpose  of  providing  around-the- 
clook  consultations  between  the  two 
agencies. 

After  consultations  between  the 
Department  and  INS  officials,  it  has 
been  determined  that  in  emergency 
situations,  authorizing  the  INS  officer  in 
charge  at  the  port  of  entry  to  perform  the 
functions  of  both  agencies  will  ease  the 
administrative  burden  of  the  granting  of 
such  waivers  and  will  decrease  delays 
experienced  by  certain  aliens  seeking 
admission  to  the  United  States  without 
the  requisite  documentation  as  the 
benefit  fitjm  more  expeditious 
processing. 

The  proposed  rule  is  intended  to 
eliminate  time  consuming,  marginally 
beneficial,  procedures  between  the  two 


agencies  involved  and  expedite  the 
processing  of  certain  aliens  seeking 
admission  to  the  United  States. 

The  proposed  rule  is  not  considered  to 
be  a  major  rule  for  purposes  of  E.O. 
12291  nor  is  it  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Documentation. 
Nonimmigrant  Passport  and  visas. 
Waivers. 

Accordingly,  22  CFR  part  41  would  be 
amended  as  follows: 

PART  41— {AMENDED] 

1.  The  authority  citation  for  part  41 
continues  to  read  as  follows: 

Authority:  Sec.  104,  66  Stat  174.  8  U.S.C 
1104;  Sec.  109(b)(1),  91  Stat  847. 

2.  In  9  41.2  paragraph  (j)  is  revised  to 
read  as  follows: 

S41.2    Waiver  l>y  Sacrstsry  of  Stat*  and 
Attomey  Oenerai  of  pessport  and/or  visa 
requirements  for  certain  categories  of 
nonimmigrants. 

*        •        •        *        • 

(j)  Individual  cases  of  unforeseen 
emergencies.  A  visa  and  passport  are 
not  required  of  an  alien  if,  either  prior  to 
the  alien's  embarkation  abroad  or  upon 
arrival  at  a  port  of  entry,  the  responsible 
district  director  of  the  Immigration  and 
Naturalization  Service  in  charge  of  the 
port  of  entry  concludes  that  the  alien 
was  unable  to  obtain  the  required 
documents  because  of  an  unforeseen 
emergency.  Any  waiver  of  the  visa  or 
passport  requirement  may  be  granted  by 
the  INS  district  director  pursuant  to  INA 
212(d)(4)(A)  without  reference  to  the 
Department  of  State  in  each  case  in 
which  the  district  director  concludes 
that  the  alien's  claim  of  emergency 
circumstances  is  legitimate  and  bona 
fide  and  that  approval  of  the  waiver 
would  be  appropriate  under  all  of  the 
attendant  facts  and  circumstances. 
***** 

Dated:  April  3, 1991. 
Elizabeth  M.  Temped. 

Assistant  Secretary  for  Consular  Affairs. 

Concurred  by: 
Dated:  April  11. 1991. 

GeneMcNaty, 

Commissioner,  Immigration  and 
Naturalization  Service  Department  of  Justice. 
[FR  Doc  91-17991  Filed  7-29-91: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnandng  Administration 
42  CFR  Parts  412  and  413 
[BP0-7t1-CN] 
RIN0938-AE90 

Medicare  Program;  Changes  to  the 
Inpatient  Hospital  Prospective 
Payment  System  and  Fiscal  Year  1992 
Rates;  Correction 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  rule;  correction. 

summary:  In  the  June  3, 1991  issue  of  the 
Federal  Register  (FR  Doc.  91-13059),  (56 
FR  25178),  %ve  proposed  to  revise  the 
Medicare  inpatient  hospital  prospective 

payment  system  and  to  revise  the 


amounts  and  factors  necessary  to 
determine  prospective  payment  rates  for 
Medicare  inpatient  hospital  services. 
These  changes  would  be  applicable  to 
discharges  occurring  on  or  after  October 
1. 1991.  This  notice  corrects  errors  made 
in  that  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Wynn.  (301)  966-4529. 

SUPPLEMENTARY  INFORMATION:  We  are 

making  the  following  corrections  to  the 
June  3. 1991  proposed  rule  (56  FR  25178): 

1.  On  page  25185.  in  the  second 
column,  under  section  8,  Refinements  of 
Comphcations  and  Comorbidities  List, 
the  dieignosis  code  for  Organic 
hallucinosis  syndrome  is  changed  from 
292.82  to  293.82. 

2.  On  page  25187.  in  the  first  column, 
in  line  one  of  the  first  partial  paragraph, 
"is  similar  to  those  procedures  that"  is 
inserted  after  "procedure  that". 


9413.40    [AmemtMl] 

S.  On  page  25208.  in  the  first  column, 
in  9  413.40tg)(4)(ii),  beginning  on  line 
four,  "is  8  percent  higher  than  the  rate  of 
increase  in  the  national  average  hourly 
earnings  for  hospital  workers"  is 
amended  to  read  "exceeds  108  percent 
of  the  increase  in  the  national  average 
hourly  earnings  for  hospital  workers." 

Addendum.  Table  S    [Corrscted] 

4.  Beginning  on  page  25246,  an  error 
was  made  in  the  computation  of  the 
outlier  thresholds  listed  in  the  last 
column  of  TABLE  5.  We  have  revised 
Table  5  to  reflect  the  FY  1992  proposed 
day  outlier  threshold  of  32  days  or  3 
standard  deviations  rather  than  the 
current  day  outlier  threshold  of  29  days 
or  3  standard  deviations.  The  correct 
TABLE  5  is  shown  below  in  its  entirety. 
Btuma  cooc  4i2o.«i-«i 
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01 
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TABLE  5 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS,  GEOMETRIC  MEAN  LENGTH  OF 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


CRAI^IOTOMY  AGE  >17  EXCEPT  FOR  TRAUMA 

CRANIOTOMY  FOR  TRAUMA  AGE  >17 

CRANIOTOMY  AGE  0-17 

SPINAL  PROCEDURES 

EXTRACRANIAL  VASCULAR  PROCEDURES 

CARPAL  TUNNEL  RELEASE 

PERIPH  &  CRA;4lAL  NERVE  &  OTHER  NERV  SYST  PROC  WITH  CC 

PERIPH  ft  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/O  CC 

SPINAL  DISORDERS  &  INJURIES 

NERVOUS  SYSTEM  NEOPLASMS  WITH  CC 

NERVOUS  SYSTEM  NEOPLASMS  W/O  CC 
DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS 
MULTIPLE  SCLEROSIS  ft  CEREBELLAR  ATAXIA 
SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT  TIA  • 
TRANSIENT  ISCHEMIC  ATTACK  ft  PRECEREBRAL  OCCLUSIONS 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC 
NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O  CC 
CRANIAL  ft  PERIPHERAL  NERVE  DISORDERS  WITH  CC 
CRANIAL  ft  PERIPHERAL  NERVE  DISORDERS  W/O  CC 
NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

VIRAL  MENINGITIS 
HYPERTENSIVE  ENCEPHALOPATHY 
NONTRAUMATIC  STUPOR  ft  COMA 
SEIZURE  ft  HEADACHE  AGE  >17  WITH  CC 
SEIZURE  ft  HEADACHE  AGE  >17  W/O  CC 


PAGE   1  OF  IS 


SEIZURE  ft  HEADACHE  AGE  0-17 
TRAUMATIC  STUPOR  &  COMA.  COMA  >1 
TRAUMATIC  STUPOR  ft  COMA, 
TRAUMATIC  STUPOR  ft  COMA. 
TRAUMATIC  STUPOR  ft  COMA. 


HR 
COMA  <1  HR  AGE  >17  WITH  CC 
COMA  <1  HR  AGE  >17  W/O  CC 
COMA  <1  HR  AGE  0-17 


CONCUSSION  AGE  >17  WITH  CC 

CONCUSSION  AGE  >17  W/O  CC 

CONCUSSION  AGE  0-17 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  WITH  CC 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC 


•    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

••   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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43 
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1.B248 

35 
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43 
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39 
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40 

.7603 

36 

.9346 

39 
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1.2196 

39 
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33 

1.0830 

39 

.6315 

36 

.8958 

38 

.5723 

36 

1.8272 

40 

1.4657 

39 

.7192 

34 

.8766 

36 

.9783 

37 

.5273 

28 

.8411 

31 

1 . 3450 

36 

1.2289 

38 

.5511 

35 

.3496 

17 

.7131 

36 

.4092 

24 

.2427 

9 

1 . 1509 

38 

.5649 

36 
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TABLE  S 
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LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS,  GEOMETRIC  MEAN  LENGTH  OF  STAY.  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


RETlKlAL  PROCEDURES 

ORBITAL  PROCEDURES 

PRIMARY  IRIS  PROCEDURES 

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17 
INTRAOCULAR  PROCEDURES  EXCEPT  RETINA.  IRIS  &  LENS 
HYPHEMA 

acute  major  eye  infections 
neurological  eye  disorders 

other  disorders  of  the  eye  age  >17  w  cc 
other  disorders  of  the  eye  age  >17  w/0  cc 
other  disorders  of  the  eye  age  0-17 
major  head  &  neck  procedures 
sialoadenectomy 

salivary  glano  procedures  except  sialoadenectomy 

cleft  lip  »  palate  repair 

sinus  a  mastoid  procedures  age  >17 

sinus  ft  mastoid  procedures  age  0-17 

miscellaneous  ear.  nose.  mouth  &  throat  procedures 

rhinoplasty 

t&a  proc.  except  tonsillectomy  &/0r  adenoidectomy  only.  age  >17 

tfta  proc.  except  tonsillectomy  &/0r  adenoidectomy  only.  age  0-17 

tonsillectomy  ft/or  adenoidectomy  only.  age  >17 

tonsillectomy  ft/or  adenoidectomy  or..y.  age  0-17 

myringotomy  w  tube  insertion  age  >17 

myringotomy  w  tube  insertion  age  0-17 

other  ear.  nose.  mouth  ft  throat  o.r.  procedures 

ear.  nose.  mouth  ft  throat  malignancy 

oyse;quilibrium 

epistaxis 
epiglottitis 

OTITIS  MEDIA  ft  URI  AGE  >17  WITH  CC 
OTITIS  MEDIA  ft  URI  AGE  >17  W/0  CC 
OTITIS  MEDIA  ft  URI  AGE  0-17 


*    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

•«   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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MEAN  LOS 
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MED 
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MED 
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MED 
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MED 
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MED 
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MED 
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MED 
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TABLE  5 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS),  RELATIVE  WEIGHTING  FACTORS,  GEOMETRIC  MEAN  LENGTH  OF  STAY.  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


LARY^GOTRACHEITIS 

NASAL  TRAUMA  &  DEFORMITY 

OTHER  EAR.  NOSE.  MOUTH  &  THROAT  DIAGNOSES  AGE  >17 

OTHER  EAR.  NOSE.  MOUTH  ft  THROAT  DIAGNOSES  AGE  0-17 

MAJOR  CHEST  PROCEDURES 
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PROCEDURES  W  CC 
PROCEDURES  W/0  CC 


OTHER  RESP  SYSTEM  OR. 

OTHER  RESP  SYSTEM  O.R. 

PULMONARY  EMBOLISM 

RESPIRATORY  INFECTIONS  ft  INFLAMMATIONS  AGE  >17  WITH  CC 

RESPIRATORY  INFECTIONS  ft  INFLAMMATIONS  AGE  >17  W/O  CC 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17 
RESPIRATORY  NEOPLASMS 
MAJOR  CHEST  TRAUMA  WITH  CC 
MAJOR  CHEST  TRAUMA  W/O  CC 
PLEURAL  EFFUSION  WITH  CC 

PLEURAL  EFFUSION  W/O  CC 
PULMONARY  EDEMA  ft  RESPIRATORY  FAILURE 
CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE 
SIMPLE  PNEUMONIA  ft  PLEURISY  AGE  >17  WITH  CC 
SIMPLE  PNEUMONIA  ft  PLEURISY  AGE  >17  W/O  CC 

SIMPLE  PNEUMONIA  ft  PLEURISY  AGE  0-17 
INTERSTITIAL  LUNG  DISEASE  WITH  CC 
INTERSTITIAL  LUNG  DISEASE  W/O  CC 
PNEUMOTHORAX  WITH  CC 
PNEUMOTHORAX  W/O  CC 

BRONCHITIS  ft  ASTHMA  AGE  >17  WITH  CC 
BRONCHITIS  ft  ASTHMA  AGE  >17  W/O  CC 
BRONCHITIS  ft  ASTMM  AGE  0-17 
RESPIRATORY  SIGNS  ft  SYMPTOMS  WITH  CC 
RESPIRATORY  SIGNS  ft  SYMPTOMS  W/O  CC 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  WITH  CC 
OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/O  CC 
HEART  TRANSPLANT 

CARDIAC  VALVE  PROCEDURES  W  CARDIAC  CATH 
CARDIAC  VALVE  PROCEDURES  W/O  CARDIAC  CATH 


•    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

••   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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05 
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05 
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SURG 
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SURG 
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SURG 
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05 

SURG 
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05 

SURG 
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05 

SURG 
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05 

SURG 
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05 

SURG 
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05 
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05 
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OS 

MEO 
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05 

MEO 
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05 

MEO 
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05 

MEO 
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05 

MED 
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05 

MEO 
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05 

MEO 
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OS 

MED 
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OS 

MED 
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OS 

MED 
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05 

MED 
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05 
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05 

MED 
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05 

MEO 
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05 

MEO 
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OS 

MED 
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05 
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LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS,  GEOMETRIC  MEAN  LENGTH  OF  STAY. 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


CORONARY  BYPASS  W  CARDIAC  CATH 

CORONARY  BYPASS  W/O  CARDIAC  CATH 

OTHER  CAROIOTHORACIC  PROCEDURES 

NO  LONGER  VALID 

MAJOR  CARDIOVASCULAR  PROCEDURES  WITH  CO 

MAJOR  CARDIOVASCULAR  PROCEDURES  W/O  CC 

PERCUTANEOUS  CARDIOVASCULAR  PROCEDURES 

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  UPPER  LIMB  ft  TOE 

UPPER  LIMB  ft  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS 

PERM  CARDIAC  PACEMAKER  IMPLANT  W  AMI.  HEART  FAILURE  OR  SHOCK 

PERM  CARDIAC  PACEMAKER  IMPLANT  W/O  AMI.  HEART  FAILURE  OR  SHOCK 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT 

VEIN  LIGATION  A  STRIPPING 

OTHER  CIRCULATORY  SYSTEM  O.R.  PROCEDURES 


AND 


CIRCULATORY  DISORDERS 
CIRCULATORY  DISORDERS 
CIRCULATORY  DISORDERS 
CIRCULATORY  DISORDERS  EXCEPT  AMI 
CIRCULATORY  DISORDERS  EXCEPT  AMI 


W  AMI  ft  C.V.  COMP  OISCH  ALIVE 
W  AMI  W/O  C.V.  COMP  OISCH  ALIVE 
W  AMI.  EXPIRED 

W  CARD  CATH  ft  COMPLEX  DIAG 
W  CARD  CATH  W/O  COMPLEX  DIAG 


ACUTE  ft  SUBACUTE  ENDOCARDITIS 
HEART  FAILURE  ft  SHOCK 
DEEP  VEIN  THROMBOPHLEBITIS 
CARDIAC  ARREST.  UNEXPLAINED 
PERIPHERAL  VASCULAR  DISORDERS  WITH  CC 

PERIPHERAL  VASCULAR  DISORDERS  W/O  CC 

ATHEROSCLEROSIS  WITH  CC 

ATHEROSCLEROSIS  W/O  CC 

HYPERTENSION 

CARDIAC  CONGENITAL  ft  VALVULAR  DISORDERS  AGE  >  17  WITH  CC 


CARDIAC  CONGENITAL  ft 
CARDIAC  CONGENITAL  ft 


VALVULAR  DISORDERS  AGE  >  17  W/O  CC 
VALVULAR  DISORDERS  AGE  0-17 
CARDIAC  ARRHYT>#IIA  ft  CONDUCTION  DISORDERS  WITH  CC 
CARDIAC  ARRHYTHMIA  ft  CONDUCTION  DISORDERS  W/O  CC 
ANGINA  PECTORIS 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

5.4368 

13.6 

46 

4.9325 

11.3 

43 

5.9278 

12.7 

45 

.0000 

.0 

0 

4.2563 

10.3 

42 

2.4009 

7.5 

40 

2.0129 

4.8 

37 

2.6816 

14.2 

4« 

1.S571 

9.0 

41 

3  6897 

11. B 

44 

2.B029 

5.7 

3t 

1.2714 

3.7 

3« 

1.6977 

2.8 

3S 

.9411 

3.5 

36 

2.0683 

7.4 

3f 

1.6268 

8.2 

40 

1.1714 

6.0 

38 

1 . 3957 

3.0 

3« 

1.1979 

4.2 

38 

.7389 

2.2 

22 

2 . 8809 

16.3 

48 

1.0095 

6.0 

3t 

.7941 

7,4 

33 

1.2600 

2.4 

34 

.9156 

6.1 

3f 

.5917 

4.6 

37 

.7282 

4,0 

36 

.5334 

3.0 

26 

.5674 

3.9 

30 

.8770 

4.9 

37 

.5472 

3.2 

28 

.6239 

3.3 

32 

.8232 

4.5 

36 

.5153 

3.1 

23 

.6258 

3.7 

25 

MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS 
•  •   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS 
NOTE:   GEOMETRIC  MCAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES 
NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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TABLE  5 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GE0I4ETRIC  MEAN  LENGTH  OF  STAY. 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAVNENT  SYSTEM 
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141 

05 

MEO 

142 

05 

MED 

143 

05 

MEO 

144 

05 

MEO 

145 

05 

MEO 

146 

06 

SURG 

147 

06 

SURG 

148 

06 

SURG 

149 

06 

SURG 

150 

06 

SURG 

151 

06 

SURG 

152 

06 

SURG 

153 

06 

SURG 

154 

06 

SURG 

155 

06 

SURG 

156 

06 

SURG 

157 

06 

SURG 

158 

06 

SURG 

159 

06 

SURG 

180 

06 

SURG 

161 

06 

SURG 

162 

06 

SURG 

163 

06 

SURG 

164 

06 

SURG 

165 

06 

SURG 

166 

06 

SURG 

167 

06 

SURG 

168 

03 

SURG 

169 

03 

SURG 

170 

06 

SURG 

171 

06 

SURG 

172 

06 

MED 

173 

06 

MEO 

174 

06 

MEO 

175 

06 

MEO 

SYNCOPE  &  COLLAPSE  WITH  CC 

SYNCOPE  &  COLLAPSE  W/0  CC 

CHEST  PAIN 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/0  CC 

RECTAL  RESECTION  WITH  CC 

RECTAL  RESECTION  W/0  CC 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  WITH  CC 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/0  CC 

PERITONEAL  ADHESIOLYSIS  WITH  CC 

PERITONEAL  ADHESIOLYSIS  W/0  CC 
MINOR  SMALL  ft  LARGE  BOWEL  PROCEDURES  WITH  CC 
MINOR  SMALL  ft  LARGE  BOWEL  PROCEDURES  W/0  CC 
STOMACH.  ESOPHAGEAL  ft  DUODENAL  PROCEDURES  AGE  > 
STOMACH.  ESOPHAGEAL  ft  DUODENAL  PROCEDURES  AGE  > 


17  WITH  CC 
17  W/0  CC 


STOMACH.  ESOPHAGEAL  ft  DUODENAL  PROCEDURES  AGE  0-17 

ANAL  ft  STOMAL  PROCEDURES  WITH  CC 

ANAL  ft  STOMAL  PROCEDURES  W/0  CC 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  ft  FEMORAL  AGE  >17  WITH  CC 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  ft  FEMORAL  AGE  >17  W/0  CC 

INGUINAL  ft  FEMORAL  HERNIA  PROCEDURES  AGE  >17  WITH  CC 
INGUINAL  ft  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/O  CC 
HERNIA  PROCEDURES  AGE  0-17 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  WITH  CC 
APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/0  CC 

APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL  DIAG  WITH  CC 

APPENDECTOMY  W/0  COMPLICATED  PRINCIPAL  0IA6  W/O  CC 

MOUTH  PROCEDURES  WITH  CC 

MOUTH  PROCEDURES  W/0  CC 

OTHEp  DIGESTIVE  SYSTEM  OR.  PROCEDURES  WITH  CC 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W/0  CC 
DIGESTIVE  MALIGNANCY  WITH  CC 
DIGESTIVE  MALIGNANCY  W/0  CC 
G.I.  HEMORRHAGE  WITH  CC 
Q.I.  HEMORRHAGE  W/0  CC 


RELATIVE 
WEIGHTS 
.6959 
.5018 
.5138 
1.0897 
.6470 

3.5742 
1.6354 
3.1749 
1 . B462 
2. 5108 

1.2024 
1.7292 
1.0S67 
4. 1565 
1.5468 

.8281 
.9425 
.4924 
1 . 0740 
.6167 

.7392 

.4490 

.6751 

2.1733 

1.2595 

1 . 2980 
.7621 

1.0604 
.5439 

2 . 7466 

1.1431 

1 . 2535 

.6219 

.9738 

.5704 


GEOMETRIC 
MEAN  LOS 
4.3 
3.1 
2.8 
5.3 
3.4 

12.4 

9.0 
13.5 

8.9 
11.4 

8.7 
8.7 
6.7 
14.3 
7.7 

6.0 
4.6 
2.8 
4.9 

3.9 

3.3 

1.8 
4.0 
9.8 
6.9 

8.1 
4.0 
3.8 
3.0 
11.1 

8.3 
7.0 
3.6 

5.4 
3.8 


AND 


OUTLIER 
THRESHOLD 
35 
22 
IS 
37 
34 

44 

38 
48 
28 
43 

38 

41 
28 

48 
40 

38 

37 
18 
37 
30 

34 
11 
38 
42 
28 

38 
IS 
36 
17 
43 

37 
38 
38 
37 
23 


•    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOh  LOW  VOLUME  ORGS. 

*«   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS  • 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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17- 

06 

MED 

177 

06 

MED 

178 

06 

MED 

179 

06 

MEO 

180 

06 

MEO 

181 

06 

MED 

182 

06 

MEO 

183 

06 

MEO 

184 

06 

MEO 

185 

03 

MEO 

186 

03 

MED 

187 

03 

MED 

188 

06 

MED 

189 

06 

MED 

190 

06 

MEO 

191 

07 

SURG 

192 

07 

SURG 

193 

07 

SURG 

194 

07 

.SURG 

19S 

07 

oSURG 

196 

07 

SURG 

197 

07 

SURG 

198 

07 

SURG 

199 

07 

SURG 

200 

07 

SURG 

201 

07 

SURG 

202 

07 

MED 

203 

07 

MEO 

204 

07 

MED 

205 

07 

MEO 

206 

07 

MED 

207 

07 

MED 

208 

07 

MED 

209 

08 

SURG 

210 

08 

SURG 

TABLE  5  " 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY.  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


COMPLICATED  PEPTIC  ULCER 
UNCOMPLICATED  PEPTIC  ULCER  WITH  CC 
UNCOMPLICATED  PEPTIC  ULCER  W/O  CC 
INFLAMMATORY  BOWEL  DISEASE 
G.I.  OBSTRUCTION  WITH  CC 
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G.I.  OBSTRUCTION  W/O  CC 
ESOPHAGITIS.  GASTROENT  & 
ESOPHAGITIS.  GASTROENT  & 
ESOPHAGITIS.  GASTROENT  & 
DENTAL  &  ORAL  OIS  EXCEPT  EXTRACTIONS 


MISC  DIGEST  DISORDERS  AGE  >17  WITH  CC 
MISC  DIGEST  DISORDERS  AGE  >17  W/O  CC 
MISC  DIGEST  DISORDERS  AGE  0-17 

&  RESTORATIONS,  AGE  >17 


DENTAL  &  ORAL  OIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS.  AGE  0-17 

DENTAL  EXTRACTIONS  &  RESTORATIONS 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  WITH  CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/O  CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17 

PANCREAS.  LIVER  ft  SHUNT  PROCEDURES  WITH  CC. 

PANCREAS.  LIVER  &  SHUNT  PROCEDURES  W/O  CC 

BILIARY  TRACT  PROC  W  CC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  CDE   .D.E 

BILIARY  TRACT  PROC  W/O  CC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O     C.O.E 

CHOLECYSTECTOMY  W  C.D.E.  WITH  CC 

CHOLECYSTECTOMY  W  C.O.C.  W/O  CC 
CHOLECYSTECTOMY  W/O  C.D.E.  WITH  CC 
CHOLECYSTECTOMY  W/O  C.O.E.  W/O  CC 
HEPATOBILIARY  DIAGNOSTIC  PROCEDURE 
HEPATOBILIARY  DIAGNOSTIC  PROCEDURE 


FOR  MALIGNANCY 
FOR  NON- MALIGNANCY 


OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCEDURES 

CIRRHOSIS  ft  ALCOHOLIC  HEPATITIS 

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS 

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY 

DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR, ALC  HEPA  WITH  CC 

DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR. ALC  HEPA  W/O  CC 

DISORDERS  OF  THE  BILIARY  TRACT  WITH  CC 

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC 

MAJOR  JOINT  ft  LIMB  REATTACHMENT  PROCEDURES  -  LOWER  EXTREMITY 

HIP  ft  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  WITH  CC 


•  MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  DRQS. 

•  •   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

1.0228 

5.8 

38 

.7823 

S.I 

32 

.5665 

3.8 

22 

1 . 1 157 

7.1 

38 

.8222 

8.8 

38 

.4990 

3.8 

28 

.7619 

4.8 

37 

.  5207 

3.5 

28 

.5126 

2.7 

16 

.7857 

4.4 

36 

.4062 

2.8 

23 

.5159 

2.3 

26 

.9840 

B.2 

37 

.4881 

2.8 

30 

.7522  . 

4.2 

36 

• 

4 . 3870 

18.4 

47 

1.7289 

8.8 

40 

3.0112 

13.9 

46 

1.8108 

8.7 

41 

2.2105 

10.6 

<3 

1 . 3578 

7.6 

28 

1.8883 

7.8 

40 

.9084 

4.5 

28 

2 . 3895 

11.8 

44 

2.7731 

8.4 

41 

2.2811 

8. 8 

41 

1.2283 

7.2 

38 

1 . 1803 

e.8 

38 

1.0887 

a.i 

38 

1 . 2355 

•  .7 

38 

.8003 

3.7 

36 

.8784 

8.8 

37 

.8826 

3.3 

26 

2 . 3884 

10.1 

36 

1.8484 

11.4 

43 

t 

z 

9 

1^ 


a 
» 

O. 

03 

IS 


e 


I 


TABLE  5 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY. 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  UOINT  AGE  >17  W/O  CC 

HIP  a  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17 

AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE  DISORDERS  . 

BACK  &  NECK  PROCEDURES  WITH  CC 

BACK  &  NECK  PROCEDURES  W/O  CC 

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  ft  CONNECTIVE  TISSUE 
WNO  DEBRID  &  SKN  GRFT  EXCEPT  HAND. FOR  MUSCSKELET  &  CONN  TISS  DIS 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP. FOOT. FEMUR  AGE  >17  WITH  CC 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP. FOOT. FEMUR  AGE  >17  W/O  CC 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP. FOOT, FEMUR  AGE  0-17 

KNEE  PROCEDURES  WITH  CC 

KNEE  PROCEDURES  W/O  CC 

MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPER  EXTREMITY  PROC  W  CC 

SHOULDER.  ELBOW  OR  FOREARM  PROCEXC  MAJOR  JOINT  PROC.  W/O  CC 

FOOT  PROCEDURES 

SOFT  TISSUE  PROCEDURES  WITH  CC 

SOFT  TISSUE  PROCEDURES  W/O  CC 

MAJOR  THUMB  OR  JOINT  PROC. OR  OTH  HAND  OR  WRIST  PROC  W  CC 

HAND  OR  WRIST  PROC.  EXCEPT  MAJOR  JOINT  PROC,  W/O  CC 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  &  FEMUR 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  EXCEPT  HIP  &  FEMUR 

ARTHROSCOPY 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR.  PROC  WITH  CC 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R.  PROC  W/O  CC 

FRACTURES  OF  FEMUR 

FRACTURES  OF  HIP  &  PELVIS 

SPRAINS,  STRAINS.  &  DISLOCATIONS  OF  HIP.  PELVIS  &  THICH 

OSTEOMYELITIS 

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  &  CONN  TISS  MALIGNANCY 

CONT^ECTIVE  TISSUE  DISORDERS  WITH  CC 

CONNECTIVE  TISSUE  DISORDERS  W/O  CC 

SEPTIC  ARTHRITIS 

MEDICAL  BACK  PROBLEMS 

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  WITH  CC 

BONE  DISEASES  ft  SPECIFIC  ARTHROPATHIES  W/O  CC 


•   MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

••   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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AND 


211 

08 

SURG 

212 

08 

SURG 

213 

08 

SURG 

214 

08 

SURG 

215 

08 

SURG 

216 

08 

SURG 

217 

08 

SURG 

218 

08 

SURG 

219 

08 

SURG 

220 

08 

SURG 

221 

08 

SURG 

222 

08 

SURG 

223 

08 

SURG 

224 

08 

SURG 

225 

08 

SURG 

226 

08 

SURG 

227 

08 

SURG 

228 

08 

SURG 

229 

08 

SURG 

230 

08 

SURG 

231 

08 

SURG 

232 

08 

SURG 

233 

08 

SURG 

234 

08 

SURG 

235 

08 

MED 

238 

08 

MED 

237 

08 

MED 

238 

08 

MED 

239 

08 

MED 

240 

08 

MED 

241 

08 

MED 

242 

08 

MED 

243 

08 

MEO 

244 

08 

MED 

245 

08 

MED 

RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

;  1.38S1 

9.0 

36 

.9603 

4.B 

37 

1 . 7463 

9.4 

41 

1 . 862 1 

8.9 

41 

1.1145 

5.8 

32 

1.B244 

9.3 

41 

3.1256 

14.0 

46 

1.4137 

7.2 

38 

.9054 

4.6 

26 

9130 

5.3 

34 

1.S483 

7.6 

40 

.Sb^8 

3.8 

3S 

.8054 

3.3 

28 

.6322 

a.s 

18 

.7882 

3.3 

?8 

1 . 3604 

6.0 

38 

.6807 

2.6 

28 

.8024 

2.6 

28 

.5402 

1.9 

ie 

.9346 

4.1 

38 

1.0800 

4.0 

38 

1.2480 

4.0 

38 

1.9754 

9.0 

41 

1.0341 

4.6 

37 

1.0962 

7.4 

38 

.8420 

e.e 

38 

.5603 

4.4 

38 

1.5808 

10.6 

43 

1.0271 

7.5 

40 

1.1489 

7.1 

38 

.5698 

4.4 

38 

1 . 2543 

8.2 

40 

.6697 

5.0 

37 

.7675 

5.5 

37 

.5431 

4.0 

38 
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TABLE  S 
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LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY. 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


246  08  MED  NON-SPECIFIC  ARTHROPATHIES 

247  08  MEO  SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE 

248  08  MEO  TENDONITIS.  MYOSITIS  &  BURSITIS 

249  08  MEO  AFTERCARE.  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE 

250  08  MEO  FX.  SPRN,  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT  AGE  >17  WITH  CC 

251  08  MED  FX.  SPRN.  STRN  &  DISL  OF  FOREARM.  HAND.  FOOT  AGE  >17  W/O  CC 

252  08  MEO   •  FX.  SPRN,  STRN  8  DISL  OF  FOREARM.  HAND.  FOOT  AGE  0-17 

253  08  MEO  FX.  SPRN.  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  >17  WITH  CC 

254  08  MED  FX.  SPRN.  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  >17  W/O  CC 

255  08  MEO  *  FX.  SPRN.  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  0-17 

256  08  MED  OTHER  MUSCULOSKELETAL  SYSTEM  8  CONNECTIVE  TISSUE  DIAGNOSES 

257  09  SURG  TOTAL  MASTECTOMY  FOR  MALIGNANCY  WITH  CC 

258  09  SURG  TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 

259  09  SURG  SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  WITH  CC 

260  09  SURG  SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 

261  09  SURG  BREAST  PROC  FOR  NON- MALIGNANCY  EXCEPT  BIOPSY  ft  LOCAL  EXCISION 

262  09  SURG  BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON -MALIGNANCY 

263  09  SURG  SKIN  GRAFT  &/0R  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  WITH  CC 

264  09  SURG  SKIN  GRAFT  &/0R  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W/O  CC 

265  09  SURG  SKIN  GRAFT  8/OR  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W  CC 

266  09  SURG  SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/O  CC 

267  09  SURG  PERIANAL  &  PILONIDAL  PROCEDURES 

268  09  SURG  SKIN.  SUBCUTANEOUS  TISSUE  ft  BREAST  PLASTIC  PROCEDURES 

269  09  SURG  OTHER  SKIN.  SUBCUT  TISS  ft  BREAST  PROCEDURE  WITH  CC 

270  09  SURG  OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROCEDURE  W/O  CC 

271  09  MEO  SKIN  ULCERS 

272  09  MED  MAJOR  SKIN  DISORDERS  WITH  CC 
373  09  MED  MAJOR  SKIN  DISORDERS  W/O  CC 

274  09  MEO  MALIGNANT  BREAST  DISORDERS  WITH  CC 

375  09  MED  MALI,GNANT  BREAST  DISORDERS  W/O  CC 

276  09  MED  NON-MALIGANT  BREAST  DISORDERS 

377  09  MEO  CELLULITIS  AGE  >17  WITH  CC 

378  09  MED  CELLULITIS  AGE  >17  W/O  CC 

379  09  MED  •  CELLULITIS  AGE  0-17 

380  09  MEO  TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  ft  BREAST  AGE  >17  WITH  CC 


•   MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

*•  ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIEMTS. 


AND 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

.5869 

4.4 

36 

.B467 

3.8 

38 

.8696 

37 

.7178 

38 

.7017 

37 

.43«7 

24 

.a4M 

IB 

.7tn 

38 

.4247 

38 

.4U2 

31 

.•391 

38 

.8048 

84 

.7078 

18 

.9044 

38 

.8718 

J4 

.8722 

It 

.4911 

18 

2.8850 

15!l 

47 

1.2801 

40 

1 . 3805 

38 

.8821 

38 

.8953 

St 

.7138 

34 

1.8528 

40 

.8537 

35 

1.2458 

41 

1.0788 

38 

.8728 

88 

1.1340 

38 

.5829 

3t 

.5783 

30 

.8201 

38 

.8178 

30 

.7278 

24 

.8838 

J7 

I 


is 

z 

p 

M 


E. 


TABLE  5 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS),  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY 
LENGTH  OF  STAr  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 
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2S1 

09 

MEp 

282 

09 

MED 

283 

09 

MED 

284 

09 

MED 

?95 

10 

SURG 

2?e 

10 

SURG 

?r 

10 

SURG 

289 

10 

SURG 

288 

10 

SURG 

290 

10 

SURG 

29 1 

10 

SURG 

292 

10 

SURG 

293 

10 

SURG 

294 

10 

MED 

295 

10 

MED 

299 

10 

MED 

297 

10 

MED 

298 

19 

MED 

299 

10 

MED 

300 

10 

MED 

301 

10 

MED 

302 

It 

SURG 

303 

11 

SURG 

304 

11 

SURG 

30S 

11 

SURG 

308 

11 

SURG 

307 

11 

SURG 

308 

H 

SURG 

309 

11 

SURG 

310 

It 

SURG 

311 

tl 

SURG 

313 

tt 

SURG 

313 

It 

SURG 

314 

11 

SURG 

SIS 

ft 

SUSG 

TRAUMA  TO  THE  SKIN.  SUBCUT  TI8S  8  BREAST  AGE  >17  W/Q  CC 
•  TRAUMA  TO  THE  SKIN.  SUBCUT  TI$S  &  BREAST  AGE  0-17 
MINOR  SKIN  DISORDERS  WITH  CC 
MINOR  SKIN  DISORDERS  W/O  CC 
AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE. NUTRIT. 8  META80L  DISORDERS 

ADRENAL  8  PITUITARY  PROCEDURE^ 
SKIN  GRAFTS  8  WOUND  DEBRID  FOR  ENOOC. 
OR.  PROCEDURES  FOR  OBESITY 
PARATHYROID  PROCEDURES 
THYROID  PROCEDURES 

THYROGLOSSAL  PROCEDURES 

OTHER  ENDOCRINE,  NUTRIT  8  METAB  O.R. 

OTHER  ENDOCRINE,  NUTRIT  8  METAB  OR. 

DIABETES  AGE  >35 

DIABETES  AGE  0-35 


NUTRIT  8  METAB  DISORDERS 


PROC  WITH  CC 
PROC  W/0  CC 


NUTRITIONAL  8  MISC  META?OLIC  DISORDERS  AGE  >17  WITH  CC 
NUTRITIONAL  8  MISC  METABOLIC  DISORDERS  AGE  >17  W/0  CC 
NUTRITIONAL  8  MISC  METABOLIC  DISORDERS  AGE  0-17 
INBORN  ERRORS  OF  METABOLISM 
ENDOCRINE  DISORDERS  WITH  CC 

ENDOCRINE  DISORDERS  W/0  CC 

KIDNEY  TRANSPLANT 

KIDNEY. URETER  8  MAslOR  BLADDER  PROCEDURES  FOR  NEOPLASM 

KIDNEY, URETER  8  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  WITH  CC 

KIDNEY. URETER  8  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/O  CC 

PROSTATECTOMY  WITH  CC 
PROSTATECTOMY  W/0  CC 
MINOR  BLADDER  PROCEDURES  WITH  CC 
MINOR  BLADDER  PROCEDURES  W/0  CC 
TRANSURETHRAL  PROCEDURES  WITH  CC 

TR/iNSURETHRAL  PROCEDURES  W/8  CC 

URETHRAL  PROCEDURES.  AGE  >17  WITH  CC 

URETHRAL  PROCEDURES,  AGE  >17  W/0  CC 

URETHRAL  PROCEOUhtS.  AGE  0-17 

OTHER  KIDNEY  8  URINARY  TRACT  O.R.  PROCEDURES 

.%  sj^jss  s;;*4?;^?o!SjrN*s^s"s:;js  ?JuK^;:or;;  ij^iij^s  ?s°v!;f?s'sss"'*  ^~  ^°^"-^  °"«- 

NOTE:       GEOMETRIC  MEAN   IS   USED  ONLY    TO   DETERMINE   PAYMENT   Fj^STUERiiS  JSSsFER  CASES 

NOTE:       RELATIVE   WEIGHTS  ARE   BASED  ON  MEDICARE   PATIENT   DAtJ  ASS'lii?''NS'°Bl   i!?Sw?R?;?"FOR  OTHER   PATIENTS. 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

.4188 

3.1 

30 

.3993 

2.2 

16 

.7317 

5.2 

37 

.4401 

3.5 

34 

2.B8B7 

15.0 

47 

2.4249 

•  f 

41 

3.24BB 

13.4 

4f 

2. 0003 

7.1 

39 

1.0063 

4.0 

36 

.7500 

2.8 

17 

.4430 

1.7 

1 

2.8130 

12.0 

44 

1 . 1455 

5.6 

37 

.7531 

5.8 

36 

.7466 

4.4 

36 

.9369 

6.0 

31 

.5311 

4.0 

31 

.6477 

2.8 

31 

.8574 

4.8 

37 

1. 1236 

6.8 

39 

.5899 

4.1 

38. 

3.8312 

13.8 

4f 

2.6651 

11.4 

43 

2.3712 

10.0 

42 

1.1871 

6.3 

37 

1.2958 

6.9 

38 

.7136 

4.0 

38 

1.4812 

6.4 

38 

.7380 

3.2 

31 

.8797 

3.9 

38 

.6136 

2.3 

18 

.8190 

3.8 

38 

.4618 

2.1 

17 

.4271 

2.3 

28 

2.0964 

7.0 

S6 

f 

O 

a. 

I 

09 


w 


TABLE  5 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  ( ORGS  I ,  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY. 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 
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RENAL  FAILURE 

ADMIT  FOR  RENAL  DIALYSIS 

KIDNEY  a  URINARY  TRACT  NEOPLASMS  WITH  CC 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/0  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  WITH  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/O  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17 

URINARY  STONES  WITH  CC.  &/0R  ESW  LITHOTRIPSY 

URINARY  STONES  W/O  CC 

KIDNEY  &  URINARY  TRACT  SIGNS  ft  SYMPTOMS  AGE  >17  WITH  CC 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W/O  CC 

•  KIDNEY  &  URINARY  TRACT  SIGNS  A  SYMPTOMS  AGE  0-17 
URETHRAL  STRICTURE  AGE  >17  WITH  CC 

URETHRAL  STRICTURE  AGE  >17  W/O  CC 

•  URETHRAL  STRICTURE  AGE  0-17 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  WITH  CC 
OTHER  KIDNEY  ft  URINARY  TRACT  DIAGNOSES  AGE  >17  W/O  CC 
OTHER  KIDNEY  ft  URINARY  TRACT  DIAGNOSES  AGE  0-17 
MAJOR  MALE  PELVIC  PROCEDURES  W  CC 
MAJOR  MALE  PELVIC  PROCEDURES  W/O  CC 

TRANSURETHRAL  PROSTATECTOMY  WITH  CC 
TRANSURETHRAL  PROSTATECTOMY  W/O  CC 
TESTES  PROCEDURES.  FOR  MALIGNANCY 
TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  >17 

•  TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  0-17 

PENIS  PROCEDURES 
CIRCUMCISION  AGE  >17 

•  CIRCUMCISION  AGE  0-17 

OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES  FOR  MALIGNANCY 
OTHE,R  MALE  REPRODUCTIVE  SYSTEM  OR.  PROC  EXCEPT  FOR  MALIGNANCY 

MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM.  WITH  CC 
MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM.  W/O  CC 
BENIGN  PROSTATIC  HYPERTROPHY  WITH  CC 
BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC 
INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM 


*    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

••   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE-   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE-   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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11 

MED 

317 

11 

MED 

318 

11 

MEO 

319 

11 

MEO 

320 

11 

MEO 

321 

11 

MEO 

322 

11 

MED 

323 

11 

MEO 

324 

11 

MED 

325 

11 

MED 

326 

11 

MED 

327 

11 

MEO 

328 

11 

MEO 

329 

11 

MED 

330 

11 

MED 

331 

11 

MED 

332 

11 

MED 

333 

11 

MEO 

334 

12 

SURG 

335 

12 

SURG 

336 

12 

SURG 

337 

12 

SURG 

338 

12 

SURG 

339 

12 

SURG 

340 

12 

SURG 

341 

12 

SURG 

342 

12 

SURG 

343 

12 

SURG 

344 

12 

SURG 

345 

12 

SURG 

346 

12 

MED 

347 

12 

MEO 

348 

12 

MED 

349 

12 

MED 

350 

12 

MEO 

RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

1.2808 

6.3 

38 

.4827 

2.5 

32 

1.0977 

8.0 

31 

.8479 

2.8 

32 

1.0014 

8.7 

38 

.8371 

4.9 

2t 

.6296 

4.8 

3S 

.7118 

2.9 

31 

.3947 

2.1 

14 

.8879 

4.3 

38 

.4216 

2.9 

28 

.8444 

3.1 

32 

.8170 

3.8 

30 

.3978 

2.1 

IS 

.2754 

1.8 

.9 

.9533 

5.3 

37 

.5310 

3.0 

3S 

.8728 

4.7 

37 

1.7565 

8.9 

32 

1.3801 

7.4 

21 

.  9029 

5.0 

26 

.6187 

3.7 

13 

.7784 

2.9 

38 

.6423 

2.5 

38 

.4283 

2.4 

13 

.9859 

3.3 

28 

.5942 

2.5 

34 

.3742 

1.7 

8 

1.0482 

4.4 

38 

.7330 

3.3 

35 

.9815 

5.8 

38 

.4998 

2.8 

38 

.8888 

3.9 

38 

.4023 

2.3 

20 

.8781 

4.9 

28 

s 
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TABLE  S 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (DRGS).  RELATIVE  WEIGHTING  FACTORS  GEOMETRIC  MEAN  LENGTH  OF  STAY 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 
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351 

12 

NED 

352 

12 

MED 

353 

13 

SURG 

354 

13 

SURG 

355 

13 

SURG 

356 

13 

SURG 

357 

13 

SURG 

3S« 

13 

SURG 

350 

13 

SURG 

360 

13 

SURG 

361 

13 

SURG 

362 

13 

SURG 

363 

13 

SURG 

364 

13 

SURG 

365 

13 

SURG 

366 

13 

MED 

367 

13 

MED 

368 

13 

MED 

36$ 

13 

MED 

370 

14 

SURG 

371 

14 

SURG 

372 

14 

MED 

373 

14 

MED 

374 

14 

SURG 

375 

14 

SURG 

376 

14 

MED 

377 

14 

SURG 

37a 

14 

MED 

379 

14 

MED 

38Q 

14 

MED 

381 

14 

SURG 

382 

14 

MED 

383 

14 

MED 

384 

14 

MED 

385 

15 

MED 

•  SIEf^ILIZATION.  MALE 

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES 

PELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY  &  RADICAL  VULVECTOMY 
UTERINE. ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIQ  WITH  CC 
UTERINE. AONEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W/0  CC 

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES 
UTERINt  &  AONEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIQ 
UTERINE  A  ADNEXA  PROC  FOR  NON- MALIGNANCY  WITH  CC 
UTERINE  &  AONEXA  PROC  FOR  NON-MALIGNANCY  W/O  CC 
VAGINA,  CERVIX  &  VULVA  PROCEDURES 

LAPAROSCOPY  &  INCISIONAL  TUeAL  INTERRUPTION 

•  ENOOSCOPIC  TUBAL  INTERRUPTION 

0;,C.  CONIZATION  A  RADIO- IMPLANT,  FOR  MALIGNANCY 

OaC.  CONIZATION  EXCEPT  FOR  MALIGNANCY 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES 

MALIGNANCY.  FEMALE  REPRODUCTIVE  SYSTEM  WITH  CC 
MALIGNANCY.  FEMALE  REPRODUCTIVE  SYSTEM  W/O  CC 
INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM 

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS 
CESAREAN  SECTION  W  CC 

CESAREAN  SECTION  W/O  CC 

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES 
VAGINAL  DELIVERY  W/O  COMPLICA . ING  DIAGNOSES 
VAGINAL  DELIVERY  W  STERILIZATION  A/OR  D&C 

•  VAGINAL  DELIVERY  W  OR  PROC  EXCEPT  STERIL  A/OR  D&C 

POSTPARTUM  &  POST  ABORTION  DIAGNO'SES  W/O  OR.  PROCEDURE 
POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  O.R.  PROCEDURE 
ECTOPIC  PREGNANCY 
THREATENED  ABORTION 
ABOf^TION  W/O  D&C 

ABORTION  W  DAC.  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY 
FALSE  LABOR 

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS 
OTHER  ANTEPARTUM  DIAGNOSES  W/O  MEDICAL  COMPLICATIONS 

•  NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

.3293 

■ 

.5826 

3S 

2 . 0637 

io!i 

42 

1.3884 

99 

.8601 

«» 

.7119 

17 

2.2188 

io!2 

*9 

1.1143 

99 

.7859 

12 

.7786 

30 

.8484 

39 

.4921 

• 

.6388 

27 

.5299 

2i 

1.6777 

3t 

1 . 1630 

3t 

.4943 

3S 

9284 

31 

.5338 

36 

1.0350 

87 

.6526 

11 

.5408 

33 

.3136 

9 

.5167 

• 

.6736 

8f 

3761 

22 

6639 

31 

7692 

14 

.2818 

IB 

.2776 

10 

.3782 

10 

.1304 

• 

.3860 

40 

.2938 

22 

1 . 2084 

31 

s 


i 


•    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS 

..   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  TETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  aS  MirNbr BE  ApSrSprIa??  FOR  OTHER  PATIENTS. 


TABLE  5  " 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY,  AND 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


EXTREME  IMMATURITY  OR  RESPIRATORY  DISTRESS  SYNDROME.  NEONATE 
PREMATURITY  W  MAJOR  PROBLEMS 
PREMATURITY  W/O  MAJOR  PROBLEMS 
FULL  TERM  NEONATE  W  MAJOR  PROBLEMS 
NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS 

NORMAL  NEWBORN 

SPLENECTOMY  AGE  >17 

SPLENECTOMY  AGE  0-17 

OTHER  OR.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  ORGANS 

RED  BLOOD  CELL  DISORDERS  AGE  >17 

RED  BLOOD  CELL  DISORDERS  AGE  0-17 

COAGULATION  DISORDERS 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  WITH  CO 

RETICULOENDOTHELIAL  ft  IMMUNITY  DISORDERS  W/O  CC 

LYMPHOMA  &  LEUKEMIA  W  MAJOR  O.R.  PROCEDURE 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W  CC 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R.  PROC  W/O  CC 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/O  CC 

ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE  0-17 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R. PROC  W  CC 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  OR. PROC  W/O  CC 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  OTHER  O.R. PROC 

RADIOTHERAPY 

CHEMOTHERAPY  WITHOUT  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 

HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY 

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  WITH  CC 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/O  CC 

OR.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIt  DISEASES 

I 

SEPTECEMIA  AGE  > 17 

SEPTECEMIA  ACE  0-17 

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  WITH  CC 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CC 


•   MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

*•   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE:   RELATIVE  WEIGHTS  ARE  BASED  0^  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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386 

IS 

MED 

387 

15 

MED 

388 

15 

MED 

389 

IS 

MEO 

390 

15 

MED 

391 

15 

MED 

392 

16 

SURG 

393 

16 

SURG 

394 

16 

SURG 

395 

16 

MED 

396 

16 

MED 

397 

16 

MEO 

398 

16 

MEO 

399 

16 

MED 

400 

17 

SURG 

401 

17 

SURG 

402 

17 

SURG 

403 

17 

MEO 

404 

17 

MED 

405 

17 

MED 

406 

17 

SURG 

407 

17 

SURG 

408 

17 

SURG 

409 

17 

MEO 

410 

17 

MED 

411 

17 

MED 

412 

17 

MED 

413 

17 

MEO 

414 

17 

MED 

415 

18 

SURG 

416 

18 

MED 

417 

)i 

MED 

418 

18 

MEO 

419 

IB 

MED 

420 

18 

MED 

RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

3.6039 

17.9 

47 

1.B046 

13.3 

42 

1.1431 

38 

1.4831 

38 

.8987 

37 

.2181 

11 

3.2872 

1l!6 

44 

1.8022 

38 

1.8688 

38 

.7691 

37 

.8387 

34 

1.2108 

37 

1.2062 

38 

.6682 

36 

2.8840 

41 

2 . 2480 

10.3 

42 

.B632 

36 

1.6106 

40 

.7294 

36 

1.0281 

34 

2.6481 

10.8 

43 

1 . 1634 

37 

1 . 1049 

36 

1.0073 

38 

.8881 

18 

.4848 

31 

.4221 

21 

1 . 3268 

38 

.7243 

36 

3.8766 

14!8 

47 

1 . 8335 

40 

1.0083 

37 

.8871 

39 

.8880 

38 

.6826 

30 

f 

n 


1 


E. 

s 


421 
422 
423 
424 
425 

426 
427 
428 
429 
430 

431 
432 
433 
434 
435 

436 
437 
438 
439 
440 

441 
442 

443 
444 

445 

446 
447 
448 
449 

450 

451 
452 
453 
454 
455 


21 
21 
21 
21 
21 


TABLE  5 

LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS  GEONkTRIC  MEAN  LENCTM  nr  «T*v 
LENGTH  OF  STAY  OUTLIER  CUTOFF  PQINTS  USED  IN  THE  PROSPECTIVE  PAySeJIJ^YsJS  ' 
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AND 


18  MED 

18  MED 

18  MED 

19  SURG 
19  MED 

19  MED 

19  MEO 

19  MED 

19  MEO 

19  MED 

19  MED 

19  MED 

20  MED 
20  MED 
20  MED 

20  MED 

20  MEO 

2 1  SURG 
2 1  SURG 


SURG 

SURG 

SURG 

MED 

MED 


21  MED 

21  MED 

21  MEO 

21  MEO 

21  MED 


21 
21 
21 
21 
21 


MED 
MED 
MEO 
MED 
MEO 


VIRAL  ILLNESS  AGE  >17  , 

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17 

OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAGNOSES 

?«'!.i.'*?2"°"''^  **  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS 

ACUTE  ADJUST  REACT  &  DISTURBANCES  OF  PSYCHOSOCIAL  DYSFUNCTION 

DEPRESSIVE  NEUROSES 

NEUROSES  EXCEPT  DEPRESSIVE 

DISORDERS  OF  PERSONALITY  ft  IMPULSE  CONTROL 

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION 

CHILDHOOD  MENTAL  DISORDERS 

OTHER  MENTAL  DISORDER  DIAGNOSES 

ALCOHOL/DRUG  ABUSE  OH  DEPEWENCE   LEFT  AMA 

ALC/DRUG  ABUSE  OR  DEPENDENCE.  DETOX  OR  OTHER  SYMPT  TRT  WITH  CC 

ALC/DRUG  ABUSE  OR  DEPENDENCE.  DETOX  OR  OTHER  SYMPT  TRT  W/J  CC 

ALC/DRUG  DEPENDENCE  W  REHABILITATION  THERAPY 
ALC/DRUG  DEPENDENCE,  COMBINED  REHAB  &  DETOX  THERAPY 
NO  LONGER  VALID  incuMrT 

SKIN  GRAFTS  FOR  INJURIES 

WOUND  DEBRIDEMENTS  FOR  INJURIES 

HAND  PROCEDURES  FOR  INJURIES 
OTHER  OR.  PROCEDURES  FOR  INJURIES  WITH  CC 
OTHER  OR.  PROCEDURES  FOR  INJURIES  W/O  CC 
TRAUMATIC  INJURY  AGE  >  17  W  CC 
TRAUMATIC  INJURY  AGE  >  17  W/O  CC 

TRAUMATIC  INJURY  AGE  0-17 

ALLERGIC  REACTIONS  AGE  >17 

ALLERGIC  REACTIONS  AGE  0-17 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  WITH  CC 

POISONING  ft  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/O  CC 

POISONING  ft  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17 
COMPLICATIONS  OF  TREATMENT  WITH  CC 
COMPLICATIONS  OF  TREATMENT  W/O  CC 
OTHER  INJURY.  POISONING  ft  TOXIC  EFF  01 AG  WITH  CC 
OTHER  INJURY.  POISONING  ft  TOXIC  EFF  DIAG  W/O  CC 


RELATIVE 

GEOMETRIC 

OUTLIER 

WEIGHTS 

MEAN  LOS 

THRESHOLD 

.6873 

32 

.f82B 

93 

1.6176 

40 

2 . 3460 

4B 

.7118 

37 

.6222 

37 

.sosa 

97 

.7»01 

38 

•328 

40 

.•074 

41 

.7381 

38 

.7015 

at 

.3774 

3i 

.7702 

38 

.B1B4 

37 

1 . 0903 

16. • 

48 

1.1838 

1S.1 

47 

.0000 

0 

1.4834 

38 

1.8270 

40 

.6813 

28 

1.8320 

38 

.  7878 

32 

.7537 

37 

.4887 

30 

.4738 

22 

.4803 

24 

.3428 

17 

.7874 

36 

.4488 

28 

Bias 

17 

.8130 

36 

.4176 

26 

.8118 

36 

.4210 

2B 

:.  S5«"« ^;\7rcoS?5rN'c;sErKis sjufS'i);":?:?^;^ r ^^'^''"^ ^°" ^°« ^°'-"-^ «"•«. 

NOTE:   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETSStSE^lYJLT'^rnS^nPJ?.^*"'*  ""^  II 

^TE:   RELATIVE  WEI.TS  ARE  BASEi^I^M^SIc^rjAJtEr^A^rASS^iji-  -e^S^^^^^^^        OTHER  PATIENTS. 
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LIST  OF  OIACaWSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  FACTORS.  GEOMETRtC  MEAN  LENGTH  OF  STAY. 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


4S6 

22 

MED 

457 

22 

MED 

458 

22 

SURG 

459 

22 

SURG 

460 

22 

MED 

461 

23 

SURG 

462 

23 

MED 

4B3 

23 

MED 

464 

23 

MED 

465 

23 

MED 

466 

23 

MED 

467 

23 

MED 

468 

469 

* 

470 

* 

471 

08 

SURG 

472 

22 

SURG 

473 

17 

MED 

474 

04 

475 

04 

MEO 

476 

477 

478 

05 

SURG 

479 

OS 

SURG 

480 

SURG 

481 

SURG 

482 

SURG 

483 

SURG 

484 

24 

SURG 

485 

24 

SURG 

486 

24 

SURG 

487 

24 

MED 

488 

25 

SURG 

489 

25 

MED 

490 

25 

MED 

BURMS,  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 

EXTENSIVE  BURNS  W/0  OR.  PROCEDURE 

NON-EXTENSIVE  BURNS  W  SKIN  GRAFT 

NON-EXTENSIVE  BURNS  W  WOUND  DEBRIDEMENT  OR  OTHER  O.R. 

NON-EXTENSIVE  BURNS  W/0  O.R.  PROCEDURE 


PROC 


OR.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W  HEALTH  SERVICES 

REHABILITATION 

SIGNS  &  SYMPTOMS  W  CC 

SIGNS  &  SYMPTOMS  W/0  CC 

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

AFTERCARE  W/0  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS 

EXTENSIVE  OR   PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 

PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS 

UNGROUPABLE 

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREMITY 

EXTENSIVE  BURNS  W  OR.  PROCEDURE 

ACUTE  LEUKEMIA  W/0  MAJOR  OR.  PROCEDURE  AGE  >17 

NO  LONGER  VALID 

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT 

PROSTATIC  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 
NON-EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 
OTHER  VASCULAR  PROCEDURES  W  CC 
OTHER  VASCULAR  PROCEDURES  W/0  CC 
LIVER  TRANSPLANT 

BONE  MARROW  TRANSPLANT 

TRACHEOSTOMY  W  MOUTH.  LARYNX  OR  PHARYNX  DISORDER 

TRACHEOSTOMY  EXCEPT  FOR  MOUTH.  LARYNX  OR  PHARYNX  DISORDER 

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

LIMB  REATTACH..  HIP  AND  FEMUR  PROCS  FOR  MULTI  SIGN  TRAUMA 

OTHER  OR.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA 

HIV  W  EXTENSIVE  O.R.  PROCEDURE 

HIV  W  MAJOR  RELATED  CONDITION 

HIV  W  OR  W/0  OTHER  RELATED  CONDITION 


RELATIVE 
WEIGHTS 
2.0663 
1.6726 
4.0260 
1.9344 
1.0484 


.821B 
1.8140 
.7319 
.4505 
.3671 

.5754 
.4299 
3.4055 
.0000 
.0000 

3.9537 

13.4433 

3.3130 

.0000 

3.6144 

2.2235 
1 . 4339 
2.2083 
1.3271 
24.4737 

14.7402 
3.1671 

13.9015 
6.1795 
2.9326 

5.1650 
1.7693 
4.3075 
1.9737 
1 . 1964 


GEOMETRIC 

MEAN  LOS 

5.7 

3.0 

16.3 

10.4 

6.4 

3.5 
14.2 
5.0 
3.1 
1.8 

2.6 
2.5 

13.3 
.0 
.0 

13.3 
21.8 

9.8 
.0 

9.8 

14.3 
6.1 

7. 

4. 
41. 


.2 

.4 
1 


36. 
13. 
39. 
13 


13.5 

11.2 
7.7 

17.1 
9.5 

5.5 


AND 


OUTLIER 
THRESHOLD 
38 
35 
46 
42 
36 

34 
4S 
37 
28 

19 

38 
35 
45 

0 
0 

45 
84 
42 

0 
42 

46 
38 

39 
36 

73 

ei 

45 

71 
46 
45 

43 
40 
49 
42 
36 


*    MEDICARE  DATA  HAVE  BEEN  SUPPLEMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

••   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS.  u 

NOTE-   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES.  " 

NOTE-   RELATIVE  WEIGHTS  ARE  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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LIST  OF  DIAGNOSIS  RELATED  GROUPS  (ORGS).  RELATIVE  WEIGHTING  fACTORS.  GEOMETRIC  MEAN  LENGTH  OF  STAY 
LENGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYStS 


PAGE  IS  OF  IS 


491 
492 


08   SURG 
17   HED 


MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  -  UPPER  EXTREMITY 
CHEMOTHERAPY  WITH  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 


RELATIVE 

WEIGHTS 

1.S888 

2.BS33 


GEOMETRIC 

MEAI4  LOS 

5.8 

8.2 


AND 


OUTI  TTR 

THRES»k}LO 

34 

40 


^,;-s;£p4r?o:?srN^?;jtrs  -- -"«  -i^n^  Tviis^siSs""  ^°-  ^°^"-^  °"«- 

ISrr      »r?^^I"*=  **^^   "  """  ONLY   TO  DETERMINE   PAYMENT   FOR  OUTLIER  AND  TrSsFER  CASES 

NOTE.       RELATIVE   WEIGHTS   ARE   BASED  ON  MEDICARE   PATIENT  DATA  A^O  tl?   nS  bJ  J^JtoSrU^PfOR  OTHER  PATIENTS. 
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Addendum,  Table  6A    [Corrected] 

5.  On  page  25261.  in  TABLE  6A.  for 
diagnosis  code  204.01,  Acute  ly^mphoid 
leukenua  in  remission,  we  incorrectly 
included  DRG  401  in  the  DRG  column. 
The  correct  entries  in  the  DRG  column 
are  400,  405,  and  473. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance] 

Dated:  luly  24, 1991. 
Neil  J.  Stillman. 

Deputy  Assistant  Secretary  for  Information 
Resources  Management 
[FR  Doc.  Pl-17989  Filed  7-29-91;  8:45  am] 
BILUNQ  CODE  412(MI1-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  594 
[Docket  No.  89-8;  Notice  5] 
RIN  2127-AC98 

Schedule  of  Fees  Authorized  by  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Imported  Vehicle  Safety 
Compliance  Act  of  1988  provides  that 
the  fees  shall  be  reviewed,  and,  if 
appropriate,  adjusted  at  least  every  2 
years.  This  notice  proposes  fees  that 
would  apply  as  of  October  1, 1931,  the 
beginning  of  Fiscal  Year  1992. 

The  agency  has  tentatively 
determined  that  the  fee  for  the 
registration  should  remain  unchanged  at 
$255  for  applications  for  registered 
importer  status,  and  that  the  annual  fee 
for  renewal  of  such  status  should  also 
remain  at  $255. 

The  agency  would  also  retain  its 
present  petition  fee  of  $100  for 
substantially  similar  determinations, 
and  $500  for  others.  Each  vehicle 
imported  under  either  determination 
would  continue  to  be  subject  to  a  fee  of 
$83.  Each  vehicle  imported  under  a 
determination  made  by  NHTSA  on  its 
own  initiative  would  remain  subject  to 
the  existing  fee  of  $156. 

The  agency  believes  that  its 
increasing  familiarity  with  the  petition 
procedures  has  allowed  it  to  reduce  the 
time  required  to  handle  each  petition 
such  that  this  increased  efficiency 
offsets  the  increase  in  costs  attributable 
to  the  annual  GS  schedule  salary 
increases  and  other  factors.  Thus, 
maintenance  of  fees  at  the  current  level 


would  continue  to  allow  recovery  of 
costs  associated  with  administration  of 
these  programs. 

The  fee  required  to  reimburse  the  U.S. 
Customs  Ser\'ice  for  bond  processing 
costs  would  increase  by  twenty  cents  to 
$4.75  per  bond. 

dates:  The  conur.ent  closing  date  for 
the  proposal  is  August  29, 1991.  The 
effective  date  of  the  final  rule  would  be 
September  30, 1991. 

ADDRESS:  Comments  should  refer  to  the 
docket  number  and  the  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  400  Seventh  Street.  SW., 
Washington,  DC  20590.  (Docket  hours 
are  from  9:30  a.m.  to  4  p.m.). 
FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Counsel, 
NHTSA,  (202-366-5263). 
SUPPt^MENTARY  INFORMATION: 

Introduction 

On  September  29, 1989,  NHTSA 
adopted  49  CFR  part  594,  establishing 
the  initial  fees  authorized  by  section  108 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act,  as  amended  by  the 
Imported  Vehicle  Safety  Compliance 
Act  of  1988,  Public  Law  100-562  (54  FR 
40100;  See  this  notice  for  a  full 
description  of  the  agency's  methodology 
and  rationale  in  its  determination  of 
costs).  The  final  rule  adopting  fees  for 
FY  1991  was  published  on  October  4, 
1990  (55  FR  40664),  after  publication  of  a 
proposal  on  August  31, 1990  (55  FR 
356S4). 

SecUon  108(c)(3)(B)  (15  U.S.C. 
108(c)(3)(B))  of  the  Act  provides  that  the 
amount  or  rate  of  fees  shall  be  reviewed, 
and,  if  appropriate,  adjusted  at  least 
every  2  years.  Further,  the  fees 
applicable  in  any  fiscal  year  shall  be 
established  before  the  beginning  of  such 
year.  The  statute  authorizes  an  annual 
fee  to  cover  the  costs  of  administration 
of  the  importer  registration  program,  an 
annual  fee  or  fees  to  cover  the  costs  of 
making  import  eligibility  determinations, 
and  an  annual  fee  or  fees  to  cover  the 
costs  of  processing  the  bond  furnished 
to  the  Customs  Service. 

The  purpose  of  this  notice  is  to 
propose  appropriate  fees  for  FY  1992, 
which  begins  October  1, 1991.  With  the 
exception  of  the  bond  processing  fee, 
the  agency  has  tentatively  determined  to 
retain  the  existing  fees  for  the  next 
fiscal  year. 

Requirements  of  the  Fee  Regulation 

594.6    Annual  Fee  for  administration  of 
the  importer  registration  program 

SecUon  108(c)(3)(A)(iii)  of  th  Vehicle 
Safety  Act  provides  that  registered 
importers  must  pay  "such  annual  fee  as 


the  Secretary  establishes  to  cover  the 
cost  of  administering  the  registration 


program. 


"  The  annual  fee 


attributable  to  the  registration  program 
is  payable  both  by  new  applicants  and 
by  registered  importers  seeking  to  renew 
their  registrations.  The  reader  is  referred 
to  the  notices  of  August  31, 1990,  and 
September  29, 1989,  for  a  fuller 
discussion  of  the  fee  and  its 
components. 

The  initial  component  of  the 
Registration  Program  Fee  is  the  portion 
of  the  fee  attributable  to  processing  and 
acting  upon  registration  applications. 
The  agency  estimates  that  this  portion  of 
the  fee  will  be  $86,  and  identical  for  both 
new  applications  and  renewals. 

Other  costs  attributable  to 
maintenance  of  the  registration  program 
arise  from  reviewing  a  registrant's 
annual  statement,  and  verifying  the 
continuing  validity  of  information 
already  submitted.  These  costs  also 
include  costs  attributable  to  revocation 
or  suspension  of  a  registration. 

There  has  been  a  slight  increase  in 
hourly  costs  in  FY  1991,  attributable  to 
the  4.2%  raise  in  salaries  of  employees 
on  the  General  Schedule  that  became 
effective  January  1, 1991.  Moreover,  as 
both  registered  importers  and  NHTSA 
personnel  have  become  increasingly 
familiar  with  the  petition  process,  each 
individual  petition  has  required  less  of 
the  agency's  time.  NHTSA  believes  that 
the  slight  increase  in  costs  has  been 
offset  by  the  lesser  amount  of  time 
required  to  administer  the  registration 
program. 

The  total  portion  attributable  to 
maintenance  of  the  registration  program, 
as  estimated  by  NHTSA.  is 
approximately  $169.  When  added  to  the 
$86  representing  the  registration 
application  (or  annual  renewal) 
component,  the  cost  per  applicant  or 
renewal  equals  $255.  Therefore,  NHTSA 
has  tentatively  determined  that  the 
aimual  registration  fee,  for  the  period 
October  1, 1991  through  September  30. 
1992,  should  remain  at  $255.  In  the  event 
that  an  application  is  denied  or 
withdrawn,  NHTSA  would  refund  all 
but  $86  of  this  amount.  $169. 

594. 7,  594.8    Fees  to  cover  agency  costs 
in  making  important  eligibility 
determination 

Section  108(c)(3)(A)(iii)(II)  also  * 
requires  Registered  Importers  to  pay 
"such  other  annual  feel  or  fees  as  the 
Secretary  reasonably  establishes  to 
cover  the  cost  of .  .  .  making  the 
determinations  under  this  section." 
Pursuant  to  Part  593,  these 
determinations  are  whether  the  vehicle 
sought  to  be  imported  is  substantially 


similar  lo  a  motor  veti 

manufactured  for  imp 

sale  in  the  United  Sta 

as  meeting  the  Federa 

whether  it  is  capable 

modified  to  meet  thos 

alternatively,  where  tl 

substentially  similar  \ 

whether  the  safety  fet 

vehicle  comply  with  o 

being  modified  to  com 

standards.  These  dete 

made  pursuant  to  peti 

Registered  Importers  ( 

or  pursuant  to  deterrai 

upon  the  Administrate 

Because  a  substantial! 

procedure  was  adopte 

year  of  this  program.  F 

reader  is  referred  to  th 

notice  for  a  fuller  disci 

factors  of  such  determ 

For  FY  1991.  NHTS/ 
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the  Secretary  establishes  to  cover  the 
cost  of  administering  the  registration 
program.  *  *  *"  The  annual  fee 
attributable  to  the  registration  program 
is  payable  both  by  new  applicants  and 
by  registered  importers  seeking  to  renew 
their  registrations.  The  reader  is  referred 
to  the  notices  of  August  31. 1990.  and 
September  29, 1989,  for  a  fuller 
discussion  of  the  fee  and  its 
components. 

The  initial  component  of  the 
Registration  Program  Fee  is  the  portion 
of  the  fee  attributable  to  processing  and 
acting  upon  registration  applications. 
The  agency  estimates  that  this  portion  of 
the  fee  will  be  $86,  and  identical  for  both 
new  applications  and  renewals. 

Other  costs  attributable  to 
maintenance  of  the  registration  program 
arise  from  reviewing  a  registrant's 
annual  statement,  and  verifying  the 
continuing  validity  of  information 
already  submitted.  These  costs  also 
include  costs  attributable  to  revocation 
or  suspension  of  a  registration. 

There  has  been  a  slight  increase  in 
hourly  costs  in  FY  1991,  attributable  to 
the  4.2%  raise  in  salaries  of  employees 
on  the  General  Schedule  that  became 
effective  January  1. 1991.  Moreover,  as 
both  registered  importers  and  NHTSA 
personnel  have  become  increasingly 
familiar  with  the  petition  process,  each 
individual  petition  has  required  less  of 
the  agency's  time.  NHTSA  believes  that 
the  slight  increase  in  costs  has  been 
offset  by  the  lesser  amount  of  time 
required  to  administer  the  registration 
program. 

The  total  portion  attributable  to 
maintenance  of  the  registration  program, 
as  estimated  by  NHTSA.  is 
approximately  $169.  When  added  to  the 
$86  representing  the  registration 
application  (or  annual  renewal] 
component,  the  cost  per  applicant  or 
renewal  equals  $255.  Therefore,  NHTSA 
has  tentatively  determined  that  the 
aimual  registration  fee,  for  the  period 
October  1. 1991  through  September  30. 
1992,  should  remain  at  $255.  In  the  event 
that  an  application  is  denied  or 
withdrawn,  NHTSA  would  refund  all 
but  $86  of  this  amount,  $169. 

594. 7,  594.8    Fees  to  cover  agency  costs 
in  making  important  eligibility 
determination 

Section  108{c)(3)[A)(iii)(II)  also  * 
requires  Registered  Importers  to  pay 
"such  other  annual  feel  or  fees  as  the 
Secretary  reasonably  establishes  to 
cover  the  cost  of .  .  .  making  the 
determinations  under  this  section." 
Pursuant  to  Part  593.  these 
determinations  are  whether  the  vehicle 
sought  to  be  imported  is  substantially 


similar  to  a  motor  vehicle  originally 
manufactured  for  importation  Into  and 
sale  in  the  United  States,  and  certified 
as  meeting  the  Federal  standards,  and 
whether  it  is  capable  of  being  readily 
modified  to  meet  those  standards,  or. 
alternatively,  where  there  is  no 
subfltentiatly  similar  U.S.  motor  vehicle, 
whether  the  safety  features  of  the 
vehicle  comply  with  or  are  capable  of 
being  modified  to  comply  with  the  U.S. 
standards.  These  determinations  are 
made  pursuant  to  petition  submitted  by 
Registered  Importers  or  manufacturers, 
or  pursuant  to  determinations  made 
upon  the  Administrator's  initiative. 
Because  a  substantially  different 
procedure  was  adopted  for  the  second 
year  of  this  program,  FY  1991,  and 
reader  is  referred  to  the  August  31, 1990 
notice  for  a  fuller  discussion  of  the  cost 
factors  of  such  determinations. 

For  FY  1991.  NHTSA  adopted  a 
restructuring  of  its  fee  schedule.  The 
cost  basis  previously  adopted  remaied 
at  $1,560  for  substantially  similar 
determinations,  and  at  $2,150  for  others. 
Under  the  restructuring,  the  fee  for  a 
vehicle  imported  under  a  determination 
made  on  the  agency's  initiative  is 
payable  by  the  importer  of  any  vehicle 
covered  by  any  determination  made  on 
the  agency's  initiative.  The  fee  for  a 
vehicle  imported  under  a  determination 
pursuant  to  a  petition  is  payable  in  part 
by  the  petitioner  and  in  part  by 
importers.  However,  the  fee  to  be 
charged  for  a  vehicle  is  a  pro  rata  share 
of  the  costs  in  making  all  the  eligibility 
determinations  in  the  fiscal  year. 

The  fees  that  NHTSA  adopted  were 
based  upon  its  best  estimates  of  the 
number  of  petitions  that  would  be  filed. 
and  tlie  numer  of  vehicles  that  would  be 
imported  pursuant  to  determinations  of 
eligibility  made  upon  granting  those 
peUUons  (see  55  FR  40664).  However, 
the  period  covered  by  the  estimates  was 
the  entire  fiscal  year  of  1991.  Because 
FY  1991  will  not  end  until  September  30, 
1991.  NHTSA  will  not  be  able  to 
determine  the  degree  of  accuracy  of  its 
estimates.  In  the  absence  of  final  FY 
1991  figures,  NHTSA  believes  that  it  is 
not  appropriate  to  base  fees  for  FY  1992 
upon  available  data,  which  may  change 
as  FY  1991  progresses.  Therefore, 
NHTSA  has  tentaHvely  determined  that 
it  should  retain  the  existing  fee  structure 
for  another  fiscal  year.  During  FY  1992. 
NHTSA  will  compare  the  accuracy  of  its 
estimates  with  the  complete  data  from 
FY  1991.  so  as  to  formulate  a  basis  upon 
which  to  propose  appropriate  fees  for 
FY  1993. 

In  8  594.7(f).  NHTSA  specifies  that  it 
uses  a  year  of  July  1-June  30  as  the  basis 
of  its  calculations  for  petition  filing  fees 


for  the  next  fiscal  year.  This  basis  far 
this  specification  was  the  necessity  and 
time  required  to  prepare  and  publish 
proposed  fees,  to  allow  a  sufficient 
amount  of  time  to  comment  upon  them, 
and  to  prepare  and  issue  a  final  rule  not 
later  than  September  30.  However, 
experience  has  demonstrated  that  three 
months  (July  1  to  September  30)  is  an 
inadequate  time  to  collate  data,  to 
prepare  a  notice  of  proposed  rulemaking 
and  obtain  clearances,  to  publish  the 
proposal  and  allow  the  preferred  45 
days  for  comment  on  the  proposal,  to 
review  the  comments,  to  prepare  a  final 
rule  and  obtain  clearances,  and  to  issue 
it  not  later  than  September  30.  NHTSA 
will  review  {  594.7(f]  in  the  forthcoming 
year  together  with  the  final  vehicle 
importation  and  petition  numbers  from 
FY  1991. 

594.9    Fee  to  recover  the  costs  of 
processing  the  bond 

Section  108  (c)(3)(A)(iii)(n)  also 
requires  a  registered  importer  to  pay 
"such  annual  fee  or  fees  as  the 
Secretary  reasonably  establishes  to 
cover  the  cost  of  processing  the  Bond 
furnished  to  the  Secretary  of  the 
Treasury"  upon  the  important  of  a 
nonconforming  vehicle  to  ensure  that 
the  vehicle  will  be  brought  into 
compliance  within  a  reasonable  time,  or 
if  the  vehicle  is  not  brought  into 
compliance  within  such  time,  that  it  is 
exported  without  cost  of  the  United 
States,  or  abandoned  to  the  United 
States. 

The  statute  contemplates  that  NHTSA 
make  a  reasonable  determination  of  the 
cost  to  the  United  States  Custom  Service 
of  processing  the  bond.  In  essence,  the 
cost  to  Customs  is  based  upon  the  time 
that  a  GS  9  Step  5  employee  is  estimated 
to  spend  on  each  petition,  which  was 
Judged  to  be  20  minutes.  For  a  fuller 
discussion  of  these  costs,  the  reader  is 
again  referred  to  the  notices  of  August 
31, 1990,  and  September  29, 1989. 

Because  of  the  4.2%  salary  raise  in  the 
General  Schedule  that  was  effective 
January  1, 1991.  NHTSA  proposes  that 
the  current  processing  fee  be  increased 
by  twenty  cents,  to  $4.75,  for  FY  1992. 

Rulemaking  Analyses 

A.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

After  considering  the  impacts  of  this 
rulemaking  action,  NHTSA  has 
determined  that  the  action  is  not  major 
"Tvithin  the  meaning  of  Executive  Order 
12291  "Federal  Regulation".  It  fiirther 
implem.ents  Public  Law  100-562  under 
which  fees  may  be  established  to  cover 
the  costs  of  administering  the  program 


for  registration  of  importers  of  vehicles 
not  originally  manufactured  to  conform 
to  the  Federal  motor  vehicle  safety 
standards,  of  determinations  that 
nonconforming  vehicles  are  capable  of 
conformity  to  the  standards,  and  of 
reimbursing  or  advancing  the  U.S. 
Customs  Service  its  costs  in  processing 
safety  standards  confonnanoe  bonds.  It 
is  not  significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  action  does  not  involve 
any  substantial  public  interest  or 
controversy.  'n>ere  is  no  substantial 
effect  upon  state  and  local  govenunents. 
There  is  no  substantial  impact  upon  a 
major  transportation  safety  program. 
Both  the  number  of  registered  importers 
and  determinations  are  estimated  to  be 
comparatively  small,  and  the  number  of 
vehicles  to  be  imported  by  or  through 
such  importers  from  October  1, 1991 
through  September  30, 1992,  is  estimated 
to  be  600.  Nevertheless,  a  regulatory 
evaluation  analyzing  the  economic 
impact  of  the  final  rule  adopted  on 
September  29. 1989,  was  prepared,  and 
is  available  for  review  in  the  docket. 

A  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  action  in  relation  to  the 
Regulatory  Flexibility  Act.  I  certify  that 
this  action  would  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  Although 
entities  that  currenUy  modify 
nonconforming  vehicles  are  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  the  agency 
has  no  reason  to  believe  that  a 
substantial  number  of  these  companies 
could  not  pay  the  fees  proposed  by  this 
action.  The  cost  to  owners  or  purchasers 
of  modifying  nonconforming  vehicles  to 
conform  with  the  safety  standards  may 
be  expected  to  increase  to  the  extent 
necessary  to  reimburse  the  registered 
importer  for  the  fees  payable  to  the 
agency  for  the  cost  of  administering  the 
registration  program  and  making 
eligibility  determinations,  and  to 
compensate  Customs  for  its  bond 
processing  costs.  Governmental 
jurisdictions  would  not  be  affected  at  all 
since  they  are  generally  neither 
importers  nor  purchasers  of 
nonconforming  motor  vehicles. 

C.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  the  action  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812  "Federalism"  and  determined  that 
the  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 
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D.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act.  The  action  would  not  have  a 
significant  effect  upon  the  environment 
because  it  is  anticipated  that  the  annual 
volume  of  motor  vehicles  imported 
through  registered  importers  would  not 
vary  significantly  from  that  existing 
before  promulgation  of  the  action. 

List  of  Subjects  in  49  CFR  Part  594 

Imports.  Motor  vehicle  safety,  Motor 
vehicles. 


PART  594— {AMENDED] 

In  consideration  of  the  foregoing.  49 
CFR  part  594  would  be  amended  as 
follows: 

1.  The  authority  citation  for  part  594 
would  continue  to  read  as  follows: 

Authority:  Pub.  L.  lOfr-562. 15  U.S.C.  1401. 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  In  §  594.6.  paragraphs  (a),  (b].  (d), 
(h)  and  (i),  and  paragraph  (e)  of  §  594.7, 
"October  1. 1990"  would  be  replaced  by 
"October  1. 1991"  wherever  it  appears 
and  "September  30. 1991"  would  be 
replaced  by  "September  30. 1992" 
wherever  it  appears. 


3.  Section  594.9(c)  would  be  revised  to 
read: 

§  594.9    Fe«  for  retmburawiMnt  of  bond 

processing  costs. 

•        •        •        *        * 

(c)  The  bond  processing  fee  for  each 
vehicle  imported  from  October  1. 1991. 
through  September  30. 1992.  for  which  a 
certificate  of  conformity  is  furnished,  is 
$4.75. 

Issued  on  July  24, 1991. 
William  A.  Boehly. 

Associate  Administrator  for  Enforcement 
[FR  Doc.  91-17957  Filed  7-29-91:  8:45  am) 
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3.  Section  594.9(c)  would  be  revised  to 
read: 

§  594.9    Fm  for  reimbursMn«nt  of  bond 
processing  costs. 

(c)  The  bond  processing  fee  for  each 
vehicle  imported  from  October  1, 1991. 
through  September  30. 1992.  for  which  a 
certiHcate  of  conformity  is  furnished,  is 
$4.75. 

Usued  on  July  24, 1991. 
William  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  91-17957  Filed  7-29-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

United  States  Origin  Requirement  for 
Nonagricuiturai  faigredienta 

aqency:  Commodity  Credit  Corporation. 
USDA. 

action:  Notice. 

•0«ll«ARV:  This  notice  advises  the  public 
that  the  Commodity  Credit  Corporation 
(CCC)  intends  to  implement  new 
contractual  requirements  In  the 
procurement  of  agricultural  commodities 
for  the  title  0.  Public  Law  480  program. 
DATBt:  In  order  to  be  assured  of 
consideration,  comments  regarding  this 
notice  must  be  received  by  August  29, 
1991. 

ADDRESSES:  Comments  should  be  sent 
to  th€  Director,  Commodity  Operations 
Division,  USDA-ASCS,  P.O.  Box  2415, 
room  5755-S,  Washington,  DC  20013. 
TOR  FURTHER  INTORMAT10N  CONTACT: 
Ronald  L  Wilson  (202)  447-3995. 
SUPPtEMENTARY  INFORMATION:  The 
purpose  of  this  notice  is  to  inform  the 
public  of  certain  new  contractual 
requirements  which  CCC  intends  to 
adopt  effective  with  all  contracts 
entered  into  on  and  after  October  1. 
1991,  for  the  procurement  of  agricultural 
commodities  for  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954,  title  II  program  (Pub.  L  480). 

Section  1512  of  the  Food.  Agriculture. 
Conservation,  and  Trade  Act  of  1990 
amended  Public  Law  480  in  its  entirety. 
T!ie  term  "agricultural  commodity",  as 
defined  in  section  402(2)  of  Public  Law 
480.  includes  "any  agricultural 
commodity  or  the  products  thereof 
prodiiced  in  the  United  States  *  *  *" 
Section  402(2)  further  provides  that 

Effective  beginning  on  October  1, 1991,  for 
purposes  of  title  II,  a  product  of  an 
agricultural  oomraodity  shall  not  be 
considered  to  be  produced  in  the  United 
States  if  it  contaias  any  ingradient  that  is  not 


prodnoed  is  the  Unitsd  States,  if  thai 
ingredient  is  produced  and  i«  commercially 
available  in  the  United  States  at  fair  and 
reasonable  prices. 

CCC  intends  to  administer  this 
requirement  in  the  following  manner 

Except  as  specified  below,  CCC  will 
require  its  commodity  suppliers 
(contractors)  to  certify  to  CCC  that  the 
nonagricuiturai  ingredients  contained  in 
an  agricultural  product  are  of  domestic 
origin.  An  "ingredient"  will  be 
considered  as  any  nonagricuiturai 
component  of  the  agricultural  end 
product  that  CCC  is  procuring.  For 
example,  such  components  include,  but 
are  not  limited  to,  vitamin  and  mineral 
enrichments  which  CCC  requires  to  be 
added  to  the  end  product. 

CCC  will  consider  exempting  any 
particular  ingredient  from  the  general 
domestic  origin  requirement  when  the 
contractor  or  ingredient  supplier  submits 
a  written  statement  to  the  Director, 
Kansas  City  Commodity  Office.  USDA- 
ASCS.  8930  Ward  Parkway.  Kansas 
City.  Missouri  64141,  accompanied  by 
any  supporting  evidence  such  submitter 
deems  appropriate,  that  either 

1.  The  ingredient  is  not  produced  in 
the  United  States,  or 

2.  The  ingredient  is  not  commercially 
available  in  the  United  States  at  fair  and 
reasonable  prices. 

Upon  receipt  of  such  statement.  CCC 
will  promptly  notify  other  interested 
parties  of  an  opportunity  to  review  the 
evidence  submitted  in  support  of  the 
above  statement  and  to  present 
additional  information  which  may  have 
a  bearmg  hi  CCC's  determination.  If 
CCC  determines  it  to  be  necessary,  such 
notice  may  be  by  publication  in  the 
Federal  Register.  Interested  parties  will 
have  an  opportunity  to  present  their 
views  verbally,  or  in  writing,  to  the 
Director,  Kansas  City  Commodity 
Office,  who  will  issue  a  final 
determination  on  behalf  of  CCC  as  to 
whether  to  exempt  a  particular 
ingredient  from  the  general  domestic 
origin  requirement 

If  CCC  determines  that  a  particuiar 
ingredient  of  an  agricultural  product  is 
not  produced  in  the  United  States,  or  is 
not  commercially  available  in  the  United 
States  at  fair  and  reasonable  prices, 
CCC  will  amend  its  purch  9e 
announcements  to  permit   ie  use  of 
either  domestic  or  foreigi   .ource 
ingredients.  Any  such  determination  will 
remain  in  place  for  twelve  (12)  months. 
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or  such  other  period  of  time  as  ttie 
Director,  Kansas  City  Commodity 
Office,  determines  appropriate,  from  the 
time  CCCs  purchase  announcements 
are  amended,  to  reflect  the  current 
conditions  resulting  in  the 
determination. 

In  reaching  Its  decision  on  requests  to 
exempt  any  particular  ingredient  from 
the  general  domestic  origin  requirement, 
CCC  will  review  available  evidence  on 
factors  such  as  domestic  production, 
private  and  Government  demand,  and 
prior  historical  price  data.  Also,  when 
determining  whether  an  ingredient  is 
commercially  available  at  fair  and 
reasonable  prices.  CCC  will  give 
consideration  to  the  amoimt  by  which 
the  offered  price  of  the  ingredient 
exceeds  the  price  of  like  foreign  source 
ingredients,  inclusive  of  duty.  In 
evaluating  this  factor,  CCC  wiU  consider 
the  principle  uaed  for  evaluating 
domestic  end  products  as  stated  in  the 
Federal  Acquisition  Regulation  (48  CFR 
25.105).  b)  general,  this  provision  states 
that  the  offered  price  of  a  domestic 
product  may  be  considered 
unreasonable  if  the  lowest  acceptable 
domestic  offer  exceeds  the  lowest 
acceptable  foreign  offer,  inclusive  of 
duty,  by  more  than  0  percent. 

Signed  at  Washington.  DC  on  ]uly  25. 1991. 

Keith  D.  Bjerka, 

Executive  Vice  Pratident.  Commodity  Credit 
Corpoixstion. 

[FR  Doc.  91-17967  Filed  7-30-91;  M5  amj 
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Forest  Service 

Cottonwood  and  Golf  Timber  Saiee, 
Sequoia  National  Forest  Kem  County. 
CA.,  Intent  To  Prepare  an 
Emrironmental  Impact  Statement 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  an  environmental 
impact  statement  for  a  proposal  to 
harvest  and  regenerate  timber  on  the 
Cottonwood  and  Golf  Timber  Sales 
within  the  Greenhorn  Ranger  District 
The  Sequoia  National  Forest  Land  and 
Resource  Management  Plan  has  been 
prepared.  One  of  the  management 
emphases  in  the  Plan  is  to  manage  for 
timber  harvest  and  production  on  lands 
within  the  Breckenridge  Conipartment 

l^e  attematives  to  be  oonsidered  will 
range  from  "no  action"  to  harvesting  up 
to  approximately  12  million  board  feet 
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The  quantity  of  timber  cut.  road 
construction  and  reconstruction,  as  well 
as  the  physical,  biological,  economic, 
ar.d  social  ejects  of  project 
implementation  will  be  analyzed  within 
the  context  of  the  alternatives.  Potential 
r>»source  issues  which  may  affect 
alternative  development  are  condor 
habitat,  clearcutting,  visual  quality 
water  quahty,  spotted  owl  habitat, 
maintaining  biodiversity,  reforestation, 
and  furbearer  habitat. 

The  California  Department  of  Fish  and 
Game  and  the  U.S.  Fish  and  Wildlife 
Service  will  be  invited  to  participate  as 
cooperating  agencies  to  evaluate 
potential  impacts  on  threatened  and 
endangered  species  habitat  if  any  such 
species  are  found  to  exist  in  the 
proposed  timber  sale  areas.  Federal. 
State,  and  local  agencies,  as  well  as 
industry;  and  other  individuals  or 
organizations  who  may  be  interested  in 
cr  affected  by  the  decision,  will  be 
irAited  to  participate  in  the  scoping 
process.  This  process  will  include: 

1.  Identiflcation  of  potential  issues 
and/or  concerns. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

Scoping  was  initiated  during  the 
spring  of  1990,  and  continued  into  the 
spring  of  1991. 

The  analysis  is  expected  to  take 
approximately  9  months  to  complete. 
The  draft  EIS  is  expected  to  be  filed 
with  the  En\nronmental  Protection 
Agency  (EPA)  and  available  for  pubhc 
review  and  comment  by  September 
1991.  EPA  will  publish  a  notice  of 
availability  for  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
will  be  45  days  from  the  date  of  the 
EPA's  published  notice  of  availability. 
All  persons  interested  in  the  proposed 
projects  are  urged  to  participate  at  that 
time.  Conmients  on  the  draft  EIS  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  EIS  or  the 
merits  of  the  alternatives  considered.  In 
addition.  Federal  court  decisions  have 
established  that  reviewers  of  a  draft  EIS 
must  structiu^  their  participation  in  the 
environmental  review  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  positions  and  contentions. 
Environmental  objections  that  could 
have  been  raised  at  the  draft  EIS  review 
stage  may  be  waived  if  not  raised  until 
after  completion  of  the  final  EIS.  The 
reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
in  a  timely  manner  so  that  the  agency 
can  respond  to  them  in  the  final  EIS. 


The  final  EIS  is  scheduled  to  be 
completed  by  November  1991.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  received  from 
the  public  and  consulted  agencies.  The 
responsible  official  will  consider  the 
comments,  responses,  laws,  regulations, 
and  policies  in  making  a  decision 
regarding  these  project  proposals.  The 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  appeal. 

Philip  R  Bayles,  Acting  Forest 
Supervisor.  Sequoia  National  Forest, 
Porterville,  CA,  is  the  responsible 
official.  Written  comments,  questions, 
and  suggestions  concerning  the  analysis 
should  be  sent  to  Linda  Brett.  District 
Ranger,  Greenhorn  Ranger  District,  P.O. 
Box  6129,  Bakersfield.  California  93386 
(phone  805-671-2223). 

Dated:  July  20, 1991. 
Philip  R  Bayles, 

Forest  Supervisor. 

[PR  Doc  91-17980  Filed  7-29-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Announcement  of  Public  Scoping 
Meetings  Regarding  a  National  Marine 
Sanctuary  In  the  Waters  Adjacent  to 
Kahoolawe  Island,  HI 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Notice  of  public  scoping 
meetings. 

summary:  In  October  1990,  the  101st 
U.S.  Congress  directed  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  to  conduct  a 
study  of  the  feasibility  of  establishing  a 
national  marine  sanctuary  in  the  marine 
environment  adjacent  to  Kahoolawe 
Island,  Hawaii  (Pub.  L  101-515).  In 
conducting  the  study,  NOAA  was 
instructed  to  give  special  consideration 
to  the  effects  of  such  a  sanctuary  on  the 
humpback  whale  populations  that 
inhabit  the  waters  off  Kahoolawe 
Island.  At  this  stage,  NOAA  is  not 
proposing  any  site,  or  sites,  in  Hawaiian 
waters  for  national  marine  sanctuary 
designation.  The  feasibility  study,  which 
is  to  be  transmitted  to  the  Congress  by 
December  1. 1991.  will  contain  NOAA's 
recommendation  for  further  action. 


NOAA  will  conduct  seven  public 
scoping  meetings  in  Hawaii  between 
August  20  and  August  29. 1991.  and  one 
meeting  in  Washington.  DC.  on 
September  5. 1991.  to  solicit  public 
comments  regarding  the  identification, 
distribution  and  status  of  the  natival, 
cultural,  historical  and  archeological 
resources  in  the  marine  environment  of 
the  Hawaiian  Islands,  and  in  particidar 
Kahoolawe.  Information  pertaining  to 
boundary  alternatives,  management 
alternatives,  existing  resource 
protection  and  management  regimes, 
research  and  interpretive  opportunities, 
as  well  as  the  identification  of 
additional  public  concerns  will  also  be 
sought.  This  information  will  be  used  to 
evaluate  the  marine  resources  adjacent 
to  Kahoolawe  Island  for  national  marine 
sanctuary  status.  Individuals  and 
representatives  of  concerned 
organizations  and  government  agencies, 
including  native  Hawaiian  interests,  are 
invited  and  encouraged  to  attend. 
NOAA  also  encourages  the  submission 
of  written  comments,  prior  to  September 
15. 1991.  to  the  individuals  identified 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  A.  Uravitch.  Chief.  Sanctuaries 
and  Reserves  Division.  Office  of  Ocean 
and  Coastal  Resource  Management, 
National  Ocean  Service,  National 
Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue  NW..  suite  714,  Washington.  DC 
20235,  (202/606^126)  or  Christopher 
Evans,  NOAA  Hawaii  Liaison,  c/o 
Office  of  State  Planning,  Office  of  the 
Governor,  State  Capitol,  Honolulu, 
Hawaii  96813,  (808/587-2834). 

DATES  AND  LOCATIONS:  NOAA's 
Sanctuaries  and  Reserves  Division  will 
hold  the  following  public  scoping 
meetings: 

•  August  20, 1991,  at  7  p.m..  in 
Hibiscus  Ballroom  #1  of  the  Ala  Moana 
Hotel,  410  Atkinson  Drive,  Honolulu, 
Oahu.  Hawaii: 

•  August  22, 1991,  at  6:30  p.m.,  at  the 
Kaha-Kai  Elementary  School  Cafeteria, 
76-147  Royal  Poinciana  Drive.  Kailua- 
Kona.  Hawaii,  Flawaii; 

•  August  23. 1991,  at  1:30  p.m.,  at  the 
State  Office  Building,  75  Aupini  Street, 
Conference  Room  B,  Hilo,  Hawaii, 
Hawaii; 

•  August  26, 1991,  at  6:30  p.m.,  at  the 
Lahaina  Civic  Center/Social  Hall,  1840 
Honoapiilani  Highway.  Lahaina.  Maui. 
Hawaii; 

•  August  27. 1991.  at  6  p.m..  at  the 
Mitchell  Pauole  Meeting  Hall, 
Kaunakakai,  Molokai.  Hawaii; 


•  August  2a,  1991,  al 
Lanai  Public  and  Sdioi 
City,  Lanai,  Hawaii; 

•  August  29, 1991.  at 
Council  Chambers,  43S 
Lihue.  Kauai,  Hawaii;  ( 

•  September  5. 1991, 
Herbert  C.  Hoover  Buil 
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NOAA  will  conduct  seven  public 
scoping  meetings  in  Hawaii  between 
August  20  and  August  29, 1991,  and  one 
meeting  in  Washington,  DC,  on 
September  5, 1991,  to  solicit  pubHc 
comments  regarding  the  identification, 
distribution  and  status  of  the  natiu-al, 
cultural,  historical  and  archeological 
resources  in  the  marine  environment  of 
the  Hawaiian  Islands,  and  in  particular 
Kahoolawe.  Information  pertaining  to 
boundary  alternatives,  management 
alternatives,  existing  resource 
protection  and  management  regimes, 
research  and  interpretive  opportunities, 
as  well  as  the  identification  of 
additional  public  concerns  will  also  be 
sought.  This  information  will  be  used  to 
evaluate  the  marine  resources  adjacent 
to  Kahoolawe  Island  for  national  marine 
sanctuary  status.  Individuals  and 
representatives  of  concerned 
organizations  and  government  agencies, 
including  native  Hawaiian  interests,  are 
invited  and  encouraged  to  attend. 
NOAA  also  encourages  the  submission 
of  written  comments,  prior  to  September 
15, 1991,  to  the  individuals  identifled 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  A.  Uravitch,  Chief,  Sanctuaries 
and  Reserves  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
National  Ocean  Service,  National 
Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue  NW.,  suite  714,  Washington,  DC 
20235,  (202/606-4126)  or  Christopher 
Evans.  NOAA  Hawaii  Liaison,  c/o 
Office  of  State  Planning.  Office  of  the 
Governor,  State  Capitol,  Honolulu, 
Hawaii  96813.  (808/587-2834). 

DATES  AND  LOCATIONS:  NOAA's 
Sanctuaries  and  Reserves  Division  will 
hold  the  following  public  scoping 
meetings: 

•  August  20, 1991,  at  7  p.m..  in 
Hibiscus  Ballroom  #1  of  the  Ala  Moana 
Hotel.  410  Atkinson  Drive.  Honolulu, 
Oahu,  Hawaii: 

•  August  22, 1991,  at  6:30  p.m.,  at  the 
Kaha-Kai  Elementary  School  Cafeteria, 
76-147  Royal  Poinciana  Drive.  Kailua- 
Kona,  Hawaii,  Hawaii; 

•  August  23, 1991.  at  1:30  p.m.,  at  the 
State  Office  Building,  75  Aupini  Street, 
Conference  Room  B,  Hilo,  Hawaii, 
Hawaii; 

•  August  26, 1991.  at  6:30  p.m..  at  the 
Lahaina  Civic  Center/Social  Hall,  1840 
Honoapiilani  Highway.  Lahaina,  Maui. 
Hawaii; 

•  August  27, 1991,  at  6  p.m.,  at  the 
Mitchell  Pauole  Meeting  Hall, 
Kaunakakai,  Molokai.  Hawaii; 


•  August  2fl,  1991,  ate  pjiL.  at  the 
Lanai  Public  and  Sdiool  Library,  Lanai 
City,  Lanai,  Hawaii; 

•  August  29, 1991.  at  6  p  jl.  at  the 
Council  Chambers.  4396  Rice  Street, 
Lihue,  Kauai.  Hawaii;  and 

•  September  5. 1991.  at  1  pjiL,  at  the 
Herbert  C  Hoover  Building.  14th  and 
Constitution  NW.,  room  1414, 
Washington,  DC. 

SUPPLEMENTARY  IWrOWMATION;  Title  III 
of  the  Marine  lYotection,  Research  and 
Sanctuaries  Act  of  1972, 16  U.S.C  1431 
et  seq.,  (the  "Act")  authorizes  the 
Secretary  of  Commerce  to  designate 
discrete  areas  of  the  marine 
environment  as  national  marine 
sanctuaries  to  protect  their  special 
conservationai  recreational,  ecological 
historical,  research,  educational,  or 
esthetic  qualities.  The  Act  is 
administered  by  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  through  the  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM),  Sanctuaries  and  Reserves 
DivisioQ  (SRD). 

In  October  1990.  the  Congress  directed 
NOAA  to  conduct  a  study  of  the 
feasibility  of  establishing  a  national 
marine  sanctuary  in  the  marine 
enviraoment  adjacent  to  Kahoolawe 
Island.  Hawaii.  Kahoolawe  is  the 
smallest  of  the  eight  main  islands  in  the 
Hawaiian  archipelago  and  is  located 
approximately  seven  miles  southwest  of 
Maui.  In  the  past  Kahoolawe  has  served 
as  a  base  for  fishing  and  several 
ranching  attempts,  but  now  is  sparsely 
inhabited  with  a  limited  military 
presence.  From  1941  until  1990,  the 
island  was  primarily  used  as  a  combat 
training  and  live  ordnance  target  site  for 
the  U.S.  military.  These  activities  were 
halted  in  1990  by  Executive  order,  which 
placed  a  moratorium  on  all  miUtary  uses 
on  Kahoolawe  until  1992.  Because  of  the 
island's  spiritual  and  archeological 
importance  to  native  Hawaiian  culture, 
as  well  as  its  potential  economic  and 
environmental  value,  the  State  of 
Hawaii  is  actively  seeking  the  return  of 
Kahoolawe  to  the  State.  In  1990. 
Congress  passed  legislation  (Pub.  L  101- 
511)  to  establish  a  commission  to  study 
and  recommend  terms  and  conditions 
for  the  return  and  restoration  of  the 
island. 

The  waters  adjacent  to  Kahoolawe 
Island  represent  a  relatively  pristine 
marine  ecosystem  that  provides  habitat 
for  numerous  marine  species,  including 
wintering  populations  of  the  humpback 
whale  (Megaptera  novaeangliae).  The 
humpback  whale  was  classified  as  an 
endangered  species  with  the  passage  of 
the  Endangered  Species  Act  (18  U.S.C 
1531  et  aeq.)  in  1973  and  remains  so 


today.  Current  estimates  regarding  the 
number  of  North  Pacific  humpback 
whales  suggest  that  the  population  is 
less  than  10%  of  the  estimated  15,000 
whales  that  existed  prior  to  exploitation. 
Humpback  whales  are  one  of  the  more 
easily  recognized  marine  species  in 
Hawaiian  waters.  They  principally  use 
the  shallow  waters  within  the  100- 
fathom  (183-meter)  isobath  for  breeding 
and  calving  purposes.  The  highest 
density  of  whales  occurs  between  the 
months  of  February  and  April,  primarily 
in  State  waters  around  the  islands  of 
Maui.  Molokai,  Lanai,  and  Kahoolawe; 
around  Niihau  Island;  and  along  the 
northwestern  coast  of  Hawaii  Island 
from  Keahole  Point  north  to  Upola  Point 
Lower  densities  are  foimd  around  Kauai. 
Oahu,  and  the  eastern  and  southwestern 
coast  of  Hawaii  Island.  Few  hu^^^back 
whales  have  been  reported  around  the 
atolls,  islands,  banks  and  reefs  of  the 
Northwestern  Hawaiian  Islands. 

In  December  1977.  NOAA  received  a 
nomination  for  a  humpback  whale 
national  marine  sanctuary  in  the  waters 
off  the  western  coast  of  Maui.  Hawaii. 
This  area  had  been  identified  as  a 
principal  breeding  and  calving  area  for 
the  wintering  population  of 
approximately  600  endangered 
humpbacks.  On  March  17. 1982.  NOAA 
declared  the  site  an  Active  Candidate 
for  the  national  marine  sanctuary 
designation.  In  January  1984.  NOAA 
released  the  "Proposed  Hawaii 
Humpback  Whale  National  Marine 
Sanctuary  Draft  Environmental  Impact 
Statement/Draft  Management  Plan"  for 
public  review  and  comment.  Based  on 
the  comments  received,  subsequent 
review  and  consideration  of  the  site  was 
suspended. 

Other  species  of  marine  mammals  that 
frequent  the  waters  around  Kahoolawe 
Island  include  pilot  whales 
[Gobicephala  meJaena],  false  killer 
whales  (Pseudorca  crassldens).  Pacific 
bottlenose  dolphins  (Tursiops  sp.).  and 
spinner  dolphins  (Stenella  longirostris). 
A  majority  of  the  Hawaiian  population 
of  juvenile  and  adult  green  sea  turtles 
[Chelonia  mydaa)  are  found  in  the 
nearshore  habitat  of  the  Hawaiian 
archipelago  (Hawaii,  Maul.  Kahoolawe, 
Lanai.  Mdokai.  Oahu.  Kuaui,  and 
Niihau).  However,  at  least  90%  of  all 
reproductive  activity  associated  with 
this  Federally-protected  species  occurs 
at  French  Frigate  Shoals  in  the 
Northwestern  Hawaiian  Islands.  The 
endangered  Hawaiian  monk  seal 
(Monachus  schauinslandi)  is  found 
primarily  in  the  Northwestern  Hawaiian 
Islands. 

Coral  reef  development  in  the 
Hawaiian  Islands  is  varied.  In  general 
reefs  in  the  eastern  portion  of  the  island 


chain  are  less  developed  than  the 
oom^ex  calcareous  structures  found  in 
the  Northwestern  Hawaiian  Islands  and 
tropical  Indo-Padfic  region.  This  is  due 
to  several  factorc  Exposure  to  lai^ 
waves;  suboptimal  water  temperature, 
clarity  and  salinity;  and  geo^aphic 
isolation,  which  has  left  the  archipelago 
without  the  main  reef-building  coral  of 
the  Pacific  Acropora  sp.  However, 
extensive  fringing  reefs  are  found  off  the 
coasts  of  Oahu,  Kauai,  the  south  coast 
of  Molokai,  and  the  northwest  coast  of 
Lanai.  Pontes  sp.  and  Pocillopora  sp. 
are  the  most  common  reef-building 
corals  in  the  Hawaiian  Islands. 

Coral  reefs  provide  habitat  for  a  wide 
variety  of  marine  life  including  fish, 
crustaceans.  moUusks  and  worms.  They 
provide  important  breeding  and  nursery 
grounds  for  economically  important 
fisheries.  Terraces  and  sharp  "drop- 
offs", at  depths  of  50-75  meters,  are  also 
associated  with  some  of  the  most 
abundant  and  economically  valuable 
fisheries  in  the  Slate  such  as  grouper 
[Senanidae  sp.),  snapper  (Lutjarudae 
sp.),  tuna  [Scombridae  sp.)  and  Kona 
crab  [Ranina  ranina). 

NOAA  is  seeking  information  on 
marine,  ecological,  and  cultural 
resources  throughout  the  Hawaiian 
Islands  in  its  evaluation  of  the  waters 
adjacent  to  Kahoolawe  Island  for 
national  marine  sanctuary  status. 
NOAA  believes  that  a  comprehensive 
information  base  concerning  the  marine 
resources  in  Hawaiian  waters  will 
enable  the  agency  to  better  evaluate  the 
resources  of  Kahoolawe.  NOAA  will 
employ  the  criteria  found  in  Section  303 
of  the  Act  to  determine  if  the  marine 
resources  of  the  Kahoolawe  area  merit 
further  evaluation  im  sanctuary 
designation.  These  criteria  include: 

(1)  The  area's  natural  resource  and 
ecological  qualities; 

(2)  The  area's  historical,  cultural, 
archeological,  or  paleontok>gical 
significance; 

(3)  The  present  and  potential  uses  that 
depend  on  maintenance  of  the 
area's  marine  resources; 

(4)  The  present  and  potential 
activities  that  may  adversely  affect 
the  area's  resources; 

(5)  The  existing  State  and  Federal 
regulatory  and  management 
authorities; 

(6)  The  manageability  of  the  area, 
including  such  factors  as  its  size, 
accessibility,  and  suitability  for 
monitoring  and  enforcement 
activities; 

(7)  The  pobUc  benefits  to  be  derived 
from  sanctuary  status: 

(8)  The  significance  of  the  area  from  a 
regional  and  national  perspective; 
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and 
(9)  The  potential  for  coordinated  and 

comprehensive  conservation  and 

management  of  the  area. 
In  addition  to  materials  collected  by 
NOAA.  information  gathered  through 
the  public  scoping  meetings, 
coordination  with  other  Federal.  State, 
and  local  resource  management 
agencies,  and  input  from  public 
advocacy  groups  will  be  incorporated 
into  the  report.  The  Kahoolawe  Island 
National  Marine  Sanctuary  feasibility 
study,  along  with  NOAA's 
recommendation  for  further  action,  is  to 
be  transmitted  to  the  Congress  by 
December  1. 1991,  and  will  be  made 
available  to  the  public  at  that  time. 

Federal  Domestic  Assistance  Catalogue 
Number  11.429;  Marine  Sanctuary  Program 

Dated:  July  24. 1991. 
John ).  Carey. 

Deputy  Assistant  Administrator,  National 
Ocean  Service. 


[Docket  Na  910788-1188] 

Snapper-Grouper  Fishery  of  the  South 
AUantic 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  control  date  for  entry 
into  the  snapper-grouper  fishery. 

SUMMARY:  This  notice  announces  that 
anyone  entering  the  snapper-grouper 
fishery,  other  than  the  wreckfish  sector 
of  the  fishery,  in  the  exclusive  economic 
zone  (EEZ)  off  the  South  Atlantic  states 
after  July  30, 1991  (control  date),  may 
not  be  assured  of  futiire  access  to  the 
fishery  if  a  management  regime  is 
developed  and  implemented  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  that 
limits  the  number  of  participants  in  the 
fishery.  This  notice  is  intended  to 
promote  awareness  of  potential 
eligibility  criteria  for  access  to  the 
snapper-grouper  fishery  and  to 
discourage  new  entries  into  the  fishery 
based  on  economic  speculation  while 
the  South  Atlantic  Fishery  Management 
Council  (Council)  contemplates  whether 
and  how  fishery  access  to  the  snapper- 
grouper  resource  should  be  controlled. 
This  announcement  does  not  prevent 
establishment  of  any  other  date  for 
eligibility  in  the  fishery  or  another 
method  of  controlling  fishing  effort  from 
being  proposed  by  the  Council  or  being 
implemented  by  the  Secretary  of 
Commerce  (Secretary). 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  J.  Eldridge.  813-893-3161. 
SUPPLEMENTARY  INFORMATION:  The 
snapper-grouper  fishery  is  managed 


under  the  Fishery  Management  Plan  for 
the  Snapper-Grouper  Fishery  of  the 
South  Atlantic  Region  (FMP).  prepared 
by  the  Council,  and  its  implementing 
regulations  at  50  CFR  part  646.  under  the 
authority  of  the  Magnuson  Act. 

The  Council  is  developing  a  limited 
access  system  for  the  wreckfish  sector 
of  the  snapper-grouper  fishery.  A  notice 
of  a  March  28, 1990,  control  date  for 
entry  into  the  wreckfish  sector  was 
pubUshed  on  September  24, 1990  (55  FR 
39039).  The  Council  anticipates 
developing  a  limited  access  system  in 
the  remaining  sectors  of  the  snapper- 
grouper  fishery.  Comments  received  by 
the  Council  during  development  of 
Amendment  4  to  the  FMP  support  the 
concept  of  limited  access  for  all  sectors 
of  the  fishery. 

The  Council  voted  to  establish  July  30, 
1991.  as  a  control  date  for  new  entrants 
into  the  snapper-grouper  fishery,  other 
than  the  wreckfish  sector  of  the  fishery, 
in  the  EEZ  off  the  South  Atlantic  states 
and  requested  that  a  notice  be  published 
in  the  Federal  Register  announcing  that 
anyone  entering  sectors  of  the  snapper- 
grouper  fishery  other  than  the  wreckfish 
sector  after  the  control  date  will  not  be 
assured  of  future  participation  if  the 
Council  develops,  and  the  Secretary 
approves  and  implements,  an  effort- 
controlled  fishery  management  regime 
limiting  the  number  of  participants  in 
the  fishery.  The  Council  intends  to 
evaluate  participation  in  the  fishery  by 
documentation  of  landings  of  snapper- 
grouper  prior  to  the  control  date. 

In  estabhshing  a  control  date  and 
making  this  announcement,  the  Council 
intends  to  discourage  speculative  entry 
into  the  snapper-grouper  fishery  while 
the  Council  discusses  possible  limited 
entry  or  access-controlled  management 
regimes  for  the  fishery.  As  the  Council 
develops  a  limited  entry  or  access- 
controlled  management  regime,  certain 
fishermen  who  do  not  currently  fish  for 
snapper-grouper  other  than  wreckfish. 
and  never  have  done  so.  may  decide  to 
enter  the  fishery  for  the  sole  purpose  of 
establishing  a  record  of  making 
commercial  landings.  In  the  absence  of  a 
control  date,  such  a  record  generally 
may  be  considered  indicative  of 
economic  dependence  on  the  fishery.  On 
this  basis,  such  fishermen  may 
successfully  lay  claim  to  access  to  a 
snapper-grouper  fishery  that  the  Council 
may  intend  to  be  limited  to  traditional 
participants.  New  fishery  entrants 
subsequent  to  the  establishment  of  any 
limited  entry  or  access-controlled 
system  may  have  to  buy  the  fishing 
rights  or  a  permit  from  an  existing 
participant.  Hence,  initial  access  to  the 
fishery  at  litde  or  no  cost  may  result  in  a 
windfall  gain  when  selling  an  access 


right  to  a  new  entrant  subsequent  to 
establishment  of  a  limited  entry  or 
access-controlled  system. 

When  management  authorities  begin 
to  consider  use  of  a  limited  access 
management  regime,  speculative  entry 
into  a  fishery  often  is  responsible  for  a 
rapid  increase  in  fishing  effort  in 
fisheries  already  fully  or  over- 
developed. Those  seeking  possible 
windfall  gain  from  a  potential 
management  change  can  exacerbate  the 
original  problems.  To  help  distinguish 
bona  fide  and  established  snapper- 
grouper  fishermen  from  speculative 
entrants  to  the  fishery,  a  control  date 
may  be  set  before  beginning  discussions 
and  planning  of  limited  access  regimes. 
As  a  result,  fishermen  are  notified  that 
entering  the  fishery  after  that  date  will 
not  necessarily  assure  them  of  future 
access  to  the  fishery  resource  on 
grounds  of  previous  participation. 

This  establishment  of  a  control  date 
does  not  commit  the  Council  or  the 
Secretary  to  any  particular  management 
regime  or  criterion  for  entry  into  the 
snapper-grouper  fishery.  Fishermen  are 
not  guaranteed  future  participation  in 
the  fishery  regardless  of  their  date  of 
entry  or  intensity  of  participation  in  the 
fishery  before  or  after  the  control  date. 
The  Council  may  subsequently  choose  a 
different  control  date,  or  it  may  choose  a 
management  regime  that  does  not  make 
use  of  such  a  date.  The  Council  is  free  to 
apply  other  qualifying  criteria  for  fishery 
entry.  The  Council  may  give  varying 
considerations  to  fishermen  in  the 
fishery  before  and  after  the  control  date. 
Finally,  the  Council  may  choose  to  take 
no  further  action  to  control  entry  or 
access  to  the  fishery. 

Authority:  16  U.S.C.  1801  et  sag. 
Dated:  July  24. 1991. 
Michael  F.  Tilhnan, 

Acting  Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

(FR  Doc.  91-18003  Filed  7-29-91;  8:45  am] 

BILUNG  COOC  ^51&-^^4l 


National  Fish  and  Seafood 
Promotional  Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Conmierce. 

TIME  AND  date:  The  meeting  will 
convene  at  9  a.m.  on  Monday.  August 
12.  and  adjourn  approximately  12  noon 
on  Tuesday.  August  13. 1991. 

place:  Sheraton  Hotel.  401  East  6th 
Avenue.  Anchorage,  AK  99501. 
STATUS:  NOAA  announces  a  meeting  of 
the  National  Fish  and  Seafood 
Promotional  Council  (NFSPC).  The 
NFSPC.  consisting  of  15  industry 


members  and  the  Secre 
Commerce  as  a  non-voi 
estabhshed  by  the  Fish 
Promotion  Act  of  1986 1 
programs  to  promote  th 
fish  and  seafood  and  to 
competitiveness  of  the  1 
industry. 

The  NFSPC  is  require 
annual  marketing  plan  i 
Secretary  of  Commerce 
that  describes  the  mark 
promotion  activities  the 
to  carry  out  Funding  £o: 
activities  is  provided  th 
Congressional  epproprii 

Matters  To  Be  Consider 

Portion  Opened  to  the  P 

August  12. 1991 

9  ajn.-12:30  pjn. — Ch 
opening  remarks;  appro^ 
from  previous  meeting;  i 
meeting  agenda  and  obj^ 
presentation  of  retrospe 
Council  program  and  coi 
industry  comments  vide 
of  results  of  summer  rad 
campaign:  rating  levels  i 
consumer  reaction,  etc.; 
report  on  retail  tie-in  pre 
"heavy-up"  markets,  inc 
retail  sales  comparisons 
p.m. — Lunch.  2  p.m.^  p.) 
Administrative  team  upc 
budget  recap  and  fands  ( 
plans  for  October  Sea  for 
holiday  food  editor  pack 
discussion  of  additional 
throu^  1991. 

August  ;3, 1991 

9  a.m.-12  noon — Upda! 
industry  pollings  regardii 
referendum  issue;  discus; 
Council  options  and  othe 
business. 

Portion  Closed  to  the  Put 

FOR  FURTHER  INFORMATK 
Jeanne  M.  Grasso.  Progra 
National  Fish  and  Seafoo 
Council,  1825  Connecticu 
room  620.  Washington.  D 
Telephone:  (202)  606-423; 

Dated  July  25, 1991. 
David  &  Craitiii. 
Acting  Director.  Office  ofFis 
Conservation  and Managenn 
Marine  Fisheries  Service. 
(FR  Doc.  91-18002  Filed  7-29 
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right  to  a  new  entrant  subsequent  to 
establishment  of  a  limited  entry  or 
access-controlled  system. 

When  management  authorities  begin 
to  consider  use  of  a  limited  access 
management  regime,  speculative  entry 
into  a  fishery  often  is  responsible  for  a 
rapid  increase  in  fishing  effort  in 
fisheries  already  fully  or  over- 
developed. Those  seeking  possible 
windfall  gain  from  a  potential 
management  change  can  exacerbate  the 
original  problems.  To  help  distinguish 
bona  fide  and  established  snapper- 
grouper  fishermen  from  speculative 
entrants  to  the  fishery,  a  control  date 
may  be  set  before  beginning  discussions 
and  planning  of  limited  access  regimes. 
As  a  result,  fishermen  are  notified  that 
entering  the  fishery  after  that  date  will 
not  necessarily  assure  them  of  future 
access  to  the  fishery  resource  on 
grounds  of  previous  participation. 

This  establishment  of  a  control  date 
does  not  commit  the  Council  or  the 
Secretary  to  any  particular  management 
regime  or  criterion  for  entry  into  the 
snapper-grouper  fishery.  Fishermen  are 
not  guaranteed  futiu'e  participation  in 
the  fishery  regardless  of  their  date  of 
entry  or  intensity  of  participation  in  the 
fishery  before  or  after  the  control  date. 
The  Council  may  subsequently  choose  a 
different  control  date,  or  it  may  choose  a 
management  regime  that  does  not  make 
use  of  such  a  date.  The  Council  is  free  to 
apply  other  qualifying  criteria  for  fishery 
entry.  The  Council  may  give  varying 
considerations  to  fishermen  in  the 
fishery  before  and  after  the  control  date. 
Finally,  the  Council  may  choose  to  take 
no  further  action  to  control  entry  or 
access  to  the  fishery. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  24. 1991. 
Michael  F.  Tillman, 

Acting  Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

|FR  Doc.  91-18003  Filed  7-29-91;  8:45  am] 

BILUNQ  CODE  3510-22-M 


National  Fish  and  Seafood 
Promotional  Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Ser\'ice  (NMFS),  NOAA.  Commerce. 

TIME  AND  DATE:  The  meeting  will 
convene  at  9  a.m.  on  Monday,  August 
12,  and  adjourn  approximately  12  noon 
on  Tuesday,  August  13, 1991. 

place:  Sheraton  Hotel,  401  East  6th 
Avenue,  Anchorage,  AK  99501. 

STATUS:  NOAA  announces  a  meeting  of 
the  National  Fish  and  Seafood 
Promotional  Council  (NFSPC).  The 
NFSPC.  consisting  of  15  industry 


members  and  the  Secretary  of 
Commerce  as  a  non-voting  menher,  was 
establisbed  by  the  Fish  and  Seafood 
Promotion  Act  of  1986  to  carry  out 
programs  to  promote  the  consumption  of 
fish  and  seafood  and  to  improve  the 
competitiveness  of  the  U.S.  fiahirig 
industry. 

The  NFSPC  is  requned  to  submit  an 
annual  marketing  plan  and  budget  to  the 
Secretary  of  Commerce  for  his  approval 
that  describes  the  marketing  and 
promotion  activities  the  NFSPC  intends 
to  carry  out.  Funding  for  NFSPC 
activities  is  provided  through 
Congressional  appropriations. 

Matters  To  Be  Considered 

Portion  Opened  to  the  Public 
August  12, 1991 

9  a  jn.-12:30  pjn.— Chairman's 
opening  remarks;  approval  of  minutes 
from  previous  meeting;  review  of 
meeting  agenda  and  objectives: 
presentation  of  retrospective  video  on 
Council  program  and  consumer  and 
industry  comments  video;  presentation 
of  results  of  summer  radio  advertising 
campaign:  rating  levels  achieved, 
consumer  reaction,  etc.;  preliminary 
report  on  retail  tie-in  program  in  the  six 
"heavy-up"  markets,  including  available 
retail  sales  comparisons.  12:30  p.m.-2 
p-m.— Lunch.  2  p.m.^  pjn.— 
Administrative  team  update,  including 
budget  recap  and  funds  availability: 
plans  for  October  Seafood  Month  and 
holiday  food  editor  packages,  and 
discussion  of  additional  project  plans 
through  1991. 


August  13, 1991 

9  a.m.-12  noon— Update  on  results  of 
industry  pollings  regarding  the 
referendum  issue;  discussion  of  future 
Council  options  and  other  general 
business. 

Portion  Closed  to  the  Public  None 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeanne  M.  Grasso,  Program  Manager, 
National  Fish  and  Seafood  Promotional 
Council,  1825  Connecticut  Avenue  NW., 
room  620,  Washington,  DC  20235. 
Telephone:  (202)  606-4237. 

Dated  July  25, 1991. 
David  S.  Craitin. 

Acting  Director.  Off  ice  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-18002  Filed  7-29-01;  8.-45  am] 
■nxma  code  ssio-si-m 


North  Pactffc  Rshcry  ilanagement 
Council;  PuMc  MeeWnga 

AOENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Council  was  unable  to 
complete  its  lengthy  agenda  at  its  June 
24-28, 1991,  meeting  in  Anchorage, 
Alaska.  TTie  meeting  will  reconvene  on 
August  13  at  vy  a.m.,  at  the  Baranof 
Hotel  in  Jiineau,  Alaska,  and  is 
scheduled  to  continue  at  least  throusJj 
August  15. 

The  only  agenda  items  completed  in 
the  eariier  session  were  approval  of  an 
inshore-oSshore  amendment  for 
Secretarial  Review,  approval  of  halibut 
limited  access  proposals  for  public 
review,  and  direction  to  staff  on  bycatch 
amendments  {this  last  item  was  done  by 
a  Council  teleconference  on  July  3).  All 
other  items  on  the  Council's  June  agenda 
remain  to  be  considered  at  this  meeting. 
In  addition,  draft  regulations  to 
implement  the  inshore-offshore 
amendment  may  be  available  for 
Council  review  at  the  August  meeting. 

For  more  information  contact  the 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136.  Anchorage, 
Alaska  99510;  telephone:  (907)  271-2809. 

Dated:  )uiy  25, 1991. 
David  S.  Crestin. 

Deputy  Director.  Office  of  Fisheries 
Con»ervation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-18005  Piled  7-29^91;  8:45  am] 

BIUJNO  CODE  3S10-23-M 


National  Technical  Infonnation 
Servica 

Proapecthw  Grant  of  Excluslva  Patent 
Uoenae;  Alton  Dean  Medical,  Inc. 

This  is  notice  in  accordance  with  35 
use  209(c)(1)  and  37  CFR  404.7{aKlH») 
that  the  National  Technical  lafbnnation 
Service  (NTIS),  U.S.  Department  of 
Conmierce,  is  contemplating  the  grant  of 
an  exclusive  license  in  the  United  States 
and  certain  foreign  countries  to  practice 
the  inventions  embodied  in  U.S.  Patent 
Application  Serial  Number  7-606,967, 
entitled  "Device  for  Intratracheal 
Ventilation  and  Intratracheal  Pulmonary 
Ventilation."  and  its  continuation-in- 
part,  SN  7-702.449,  entitled  "Catheter 
Tip  for  Intratracheal  Ventilation  and 
Intratracheal  Pulmonary  Ventilation."  to 
Alton  Dean  Medical  Inc.  having  a  place 
of  business  in  North  Salt  Lake.  Utah. 
The  patent  rights  in  these  inventions 
have  been  assigned  to  the  United  States 
of  America. 
The  prospective  exdusive  Ucense  will 


be  royalty-bearing  and  will  oompty  with 
the  terms  and  conditions  of  SS  U.S.C.  209 
and  37  CFR  404.7.  The  proepective 

exclusive  hcense  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  notice.  NTIS  receives  written 
evidence  and  ai:gument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C  209  and  37 
CFR  404.7. 

The  present  inventions  consist  of  a 
method  and  apparatus  for  intratracheal 
ventilation  [TTV)  and  intratradieal 
pulmonary  ventilation  (ITPV)  in  which  a 
catheter  positioned  in  a  patient's 
trachea  at  the  carina  supplies  a  constant 
supply  of  fresh  oxygen  containing  gas  to 
flush  anatomical  dead  space.  By 
positioiung  the  catheter  in  the  patient's 
trachea,  the  dead  space  of  the  trachea  is 
bypassed  and  the  trachea  is  only 
utilized  for  expiration.  The  catheter 
includes  a  catheter  tip  which  directs  the 
constant  supply  of  fresh  oxygen 
containing  gas  in  a  manner  so  as  to 
create  sub-atmospheric  pressure  near 
the  carina  aiMl  thus  allows  control  of 
intratracheal  airway  pressures  during 
the  entire  respiratory  cycle  and  prevents 
overinflation  of  the  lungs.  By  providing  a 
timed  expiratory  vaJve  in  thie  ITPV 
mode,  lower  pressures  and  fresh  oxygen 
flow  rates  may  be  utilized  with 
respiratory  rates  from  10  to  120/niia  or 
higher. 

The  availability  of  SN  7-606,987  for 
hcensing  was  published  in  the  Federal 
Register,  Vol  56.  #64.  p.  13628  (April  3. 
1991).  The  availability  of  SN  7-702.479 
for  licensing  is  announced  herein. 

A  copy  of  the  instant  patent 
applications  may  be  purchased  from  the 
NTIS  sales  desk  by  telephoning  1-800- 
553-NTIS  or  by  writing  to  the  Order 
Department.  NTIS.  5285  Port  Royal 
Road.  Springfield.  VA  22161. 

Inquiries,  comments  and  other 
materials  .relating  to  the  contemplated 
license  must  be  submitted  to  Neil  L 
Mark,  Center  for  Utilization  of  Federal 
Technology.  NTIS.  Box  1423,  Springfield. 
VA  22151.  Property  filed  competing 
applications  received  by  the  NTIS  in 
response  to  this  notice  will  be 
considered  as  objections  to  the  grant  of 
the  contemplated  license. 

DMiglaa ).  CwBpi<m, 

Center  for  Utilization  of  Federal  Technology. 
National  TechnicaHnfonnation  Service.  U.S. 
Department  of  Commerce. 
[FR  Doc.  91-17981  Piled  7-2&J91;  8:-«5  am) 
■iUJNQ  CODE  M1».e4-M 
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COMIinTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  a  Request  for 
Bilateral  Textile  Consultations  on  Silk 
Blend  and  Other  Vegetable  Fiber 
Coats  Produced  or  Manufactured  In 
Taiwan 

July  24. 199t. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kim-Bang  Nguyen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  July  9, 1991,  the  American  Institute 
in  Taiwan  (ATT)  requested  consultations 
with  the  Coordination  Council  for  North 
American  Affairs  (CCNAA)  regarding 
imports  of  women's  and  girls'  coats  in 
Category  835,  produced  or  manufactured 
in  Taiwan.  This  request  was  made  on 
the  basis  of  the  current  bilateral 
agreement  between  AIT  and  CCNAA. 

CITA  reserves  the  right  to  control 
imports  at  the  level  under  paragraph  7  of 
the  agreement.  The  AIT  remains 
committed  to  finding  a  solution 
concerning  this  category.  Should  such  a 
solution  be  reached  in  consultations 
with  CCNAA.  further  notice  will  be 
published  in  the  Federal  Register. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  835,  under  the 
agreement  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Category  835,  is  invited  to 
submit  10  copies  of  such  comments  or 
information  to  Auggie  D.  Tantillo. 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements, 
U.S.  Department  of  Commerce, 
Washington.  DC  20230;  ATTN:  Helen  L 
LeCrande. 

Because  the  consultations  are 
scheduled  for  August  1991,  comments 
should  be  submitted  promptly. 
Conunents  or  information  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection  in  the  Office  of 
Textiles  and  Apparel  room  H3100.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC. 


Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990). 
Auggie  D.  Tantillo, 

Chairman,  Conwnittee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  91-18013  Filed  7-29-Sl;  8:45  am] 

BILUNQ  CODE  3S1(M)R-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

DIA  Advisory  Board;  Closed  Meetings 

agency:  Defense  Intelligence  Agency 
Advisory  Board. 

action:  Notice  of  closed  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  closed  meetings  of  a  panel  of 
the  DIA  Advisory  Board  have  been 
scheduled  as  follows. 

DATES:  Wednesday,  August  28, 1991  (9 
a.m.  to  5  p.m.);  Tuesday,  September  24, 
1991  (9  a.m.  to  5  p.m.). 

ADDRESSES:  The  DLAC,  Boiling  AFB, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 

Lieutenant  Colonel  John  G.  Sutay, 
USAF,  Chief,  DIA  Advisory  Board. 
Washington,  DC  20340-1328  (202/373- 
4930). 

SUPPLEMENTARY  INFORMATION:  The 

entire  meetings  will  be  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l),  title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on 
Technologies  and  Applications. 


Dated:  July  24, 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  91-17954  Filed  7-2&-«;  8:45  am] 
BiUlNQ  CODE  3«10-01-U 


DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education; 
Plus  and  Supplemental  Loans  for 
Students  Programs 

AGENCY:  Department  of  Education. 

action:  Notice  of  SLS  and  PLUS  interest 
rate  for  the  period  July  1, 1991,  through 
June  30, 1992. 

The  Acting  Assistant  Secretary  for 
Postsecondary  Education  announces  the 
interest  rate  for  variable  rate 
Supplemental  Loans  for  Students  (SLS) 
and  PLUS  loans  to  be  9.34  percent  for 
the  period  July  1, 1991,  through  June  30. 
1992.  The  interest  rate  for  these  loans  is 
provided  under  section  427A  of  the 
Higher  Education  Act  of  1965  (the  Act), 
as  amended  (20  U.S.C.  1077a(c)). 

Section  427 A{c)  of  the  Act  provides 
that  a  variable  interest  rate  applies  to 
SLS  and  PLUS  loans  disbursed  on  or 
after  July  1, 1987,  existing  SLS  and  PLUS 
loans  made  at  a  variable  interest  rate, 
and  SLS  and  PLUS  loans  made  prior  to 
July  1, 1987  that  are  refinanced  at  a 
variable  rate.  The  variable  rate  applies 
for  each  12-month  period  beginning  July 
1  and  ending  June  30. 

Pursuant  to  section  427A(c)  of  the  Act, 
as  amended,  the  Acting  Assistant 
Secretary  has  determined  the  interest 
rate  for  variable  rate  PLUS  and  SLS 
loans  for  the  period  July  1, 1991  through 
June  30, 1992  in  the  following  manner: 

Step  1.  By  determining  the  bond 
equivalent  rate  of  the  52-week  Treasury 
bills  sold  at  the  final  auction  prior  to 
June  1, 1991  (6.09  percent);  and 

Step  2.  By  adding  3.25  percent  to  the 
average. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  B.  Madden,  Senior  Program 
Specialist,  Guaranteed  Student  Loan 
Branch,  Division  of  Policy  and  Program 
DevelopiTient,  Department  of  Education 
on  (202)  708-8242. 
(20  U.S.C.  1077q[c)). 

Dated:  July  22. 1991. 
(Catalog  of  Federal  Domestic  Assistance  No. 
94.032,  Guaranteed  Student  Loan  Program 
and  PLUS  Program) 
Michael  J.  FarreU. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  91-17965  Filed  7-29-91:  8:45  am] 

BILUNO  CODE  400O-O1-M 


DEPARTMENT  OF  EN£ 

Financial  Assistance  A 
Award  Twenty-Two  Co 
Agreements  Under  ttie 
Oil  Program 

agency:  Department  of 
action:  Notice  of  intent 
following  restricted  eligi 
assistance  awards: 

DE-FC01-9lEl2271*-State 
DE-FCm-91  El  22714— Sta  t« 
DE-FC01-91E122715— Statt 
DE-FCOl-91  El  22718— State 
DE-FC01-91E122717— Statt 
DE-FC01-91E122718— State 
DE-FC01-91E122719— State 
D!v-FC01-81  El  22720— Sta  te 
DE-Fan-91E122722— Distr 
DE-FC01-eiEl22723— State 
DE-FCOl-91  E122725— Sta  te 
DE-FCm-9lEl227aO— State 
DE-FC01-»1E122781— State 

Hampshire 
DE-FC01-91B1 22782— State 
DE-Fan-fllEl22783— State 
DE-FCOl-91  El  2278+— State 
DB-FC01-91E122786— State 
DE-FC01-01E122785— State 
DE-FC01-91E122787— State 
DE-FC01-91E1 22788— State 
DE-FC01-91E122789— Slate 
DE-FCOl-ei  El  22790— State 


summary:  DOE  announo 
pursuant  to  10  CFR  600.7 
twenty-two  (22)  restricted 
financial  assistance  awa 
above  hsted  Cooperative 
The  awards  will  total  J 
(DOE  share:  $243,000.00  I 
share:  $243,000.00).  The  c 
agreements  will  permit  tl 
states  to  complete  and  re 
for  conducting  semi-mon' 
collect  state  level  resider 
heating  oU  and  propane  p 
the  healing  season.  Thesi 
provide  Congress  with  in 
utilized  in  analyzing  the  1 
markets  in  the  event  of  si 
related  crises. 
SCOPE:  The  objective  of  tl 
cooperative  agreements  ii 
heating  fuels  markets,  duj 
season,  in  order  to  detem 
states'  specific  program  p 
individual  needs  for  heati 
statistics. 

ELKUBiUTY:  Out  of  a  univi 
potentially  eligible  states, 
mandated  that  data  be  co 
only  primary  residential  f 
states.  As  a  result  of  this  i 
22  states  have  been  identi 
primary  residential  fuel  ci 
states.  Furthermore,  these 
unique  qualifications  and 
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Dated:  July  24, 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-17954  Filed  7-29-81;  8:45  am) 
BiUINO  COCE  3810-01-1I 


DEPARTMENT  OF  EDUCATION 

Office  of  Pcstsecondary  Education; 
Pius  and  S'jpple.Tiental  Loans  for 
Students  Programs 

agency:  Department  of  Education. 

action:  Notice  of  SLS  and  PLUS  interest 
rate  for  the  period  )u!y  1. 1991,  through 
)une  30. 1992. 

The  Acting  Assistant  Secretary  for 
Postsecondary  Education  announces  the 
interest  rate  for  variable  rate 
Supplemental  Loans  for  Students  (SLS) 
and  PLUS  loans  to  be  9.34  percent  for 
the  period  July  1, 1991,  through  June  30, 
1992.  The  interest  rate  for  these  loans  is 
provided  under  section  427A  of  the 
Higher  Education  Act  of  1965  (the  Act), 
as  amended  (20  U.S.C.  1077a(c]). 

Section  427A(c)  of  the  Act  provides 
that  a  variable  interest  rate  applies  to 
SLS  and  PLUS  loans  disbursed  on  or 
after  July  1. 1987,  existing  SLS  and  PLUS 
loans  made  at  a  variable  interest  rate, 
and  SLS  and  PLUS  loans  made  prior  to 
July  1, 1987  that  are  refinanced  at  a 
variable  rate.  The  variable  rate  applies 
for  each  12-month  period  beginning  July 
1  and  ending  June  30. 

Pursuant  to  section  427 A(c)  of  the  Act, 
as  amended,  the  Acting  Assistant 
Secretary  has  determined  the  interest 
rate  for  variable  rate  PLUS  and  SLS 
loans  for  the  period  July  1, 1991  through 
June  30, 1992  in  the  following  manner: 

Step  1.  By  determining  the  bond 
equivalent  rate  of  the  52-week  Treasury 
bills  sold  at  the  final  auction  prior  to 
June  1, 1991  (6.09  percent);  and 

Step  2.  By  adding  3.25  percent  to  the 
average. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  B.  Madden.  Senior  Program 
Specialist,  Guaranteed  Student  Loan 
Branch,  Division  of  Policy  and  Program 
Development,  Department  of  Education 
on  (202)  708-8242. 
(20  U.S.C.  1077a[c)). 

Dated:  July  22. 1991. 
(Catalog  of  Federal  Domestic  Assistance  No. 
94.032.  Guaranteed  Student  Loan  Program 
and  PLUS  Program) 
Midiael  |.  ForreH. 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  91-17965  Filed  7-2»-ei:  ft45  am] 

BILUNQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  To 
Award  Twenty-Two  Cooperative 
Agreements  Under  tiie  State  Heating 
Oil  Program 

agency:  Department  of  Energy  (DOE). 
action:  Notice  of  intent  to  make  the 
following  restricted  eligibility  financial 
assistance  awards: 

DE-FCm-91El2271»-State  of  Iowa 
DE-FCai-eiEl22714— State  of  Nebraska 
DE-FC01-«1E122715— State  of  New  York 
DE-FC01-91E122718— State  of  North  Carolina 
DE-FC01-91E122717— State  of  Ohio 
DE-FC01-91E122718— State  of  Vermont 
DE-FC01-91E122719— State  of  Minnesota 
DF-FC01-91E12272O— Slate  of  Michigan 
DE-FCm-9lEl22722— District  of  Columbia 
DE-FC01-91E122723— State  of  Massachusetts 
DE-FC01-91E122725— SUte  of  Wisconsin 
DE-FCm-9lEl22780— State  of  Connecticut 
DB-FC01-91E122781— State  of  New 

Hampshire 
DE-FC01-91El22782-State  of  New  Jersey 
DE-FCm-oiEl22783— State  of  South  Dakota 
DB-FC01-91E122784— State  of  Pennsylvania 
DB-FC01-91E122786— State  of  Maine 
DE-FC01-81E122785— SUte  of  Virginia 
DE-FC01-91E122787— State  of  Rhode  Island 
DE-FC01-91E122788— State  of  Maryland 
DE-FC01-«1E122789— State  of  Indiana 
DE-FC01-©1E122790— State  of  Missouri 


summary:  doe  announces  that, 
pursuant  to  10  CFR  600.7.  it  is  making 
twenty-two  (22)  restricted  eligibility 
financial  assistance  awards  under  the 
above  listed  Cooperative  Agreements. 

The  awards  will  total  $486,000.00 
(DOE  share:  $243,000.00  Recipients 
share:  $243,000.00).  The  cooperative 
agreements  will  permit  the  involved 
states  to  complete  and  receive  payment 
for  conducting  semi-monthly  surveys  to 
collect  state  level  residential  No.  2 
heating  oil  and  propane  prices  during 
the  heating  season.  These  data  will 
provide  Congress  with  information  to  be 
utilized  in  analyzing  the  heating  fuels 
markets  in  the  event  of  supply  and  price 
related  crises. 

scope:  The  objective  of  the  proposed 
cooperative  agreements  is  to  analyze  the 
heating  fuels  markets,  during  the  heating 
season,  in  order  to  determine  these 
states'  specific  program  plans  and 
individual  needs  for  heating  fuels 
statistics. 

euoibiuty:  Out  of  a  universe  of  50 
potentially  eligible  states,  Congress  has 
mandated  that  data  be  collected  from 
only  primary  residential  fuel  consuming 
states.  As  a  result  of  this  mandate,  only 
22  states  have  been  identified  as  the 
primary  residential  fuel  consuming 
states.  Furthermore,  these  states  have 
unique  qualifications  and  capabilities  to 


provide  the  necessary  information, 
based  on  their  participation  in  this 
program  in  prior  heating  seasons,  and 
have  established  data  collection 
relationships  with  the  heating  oil 
distributors  and  refiners.  Accordingly,  it 
has  been  determined  that  the  objectives 
of  this  program  may  only  be  achieved  by 
the  22  states  identified  above. 

FOR  FURTHER  INFORMATION  CONTACT 

U.S.  Department  of  Energy.  Office  of 
Placement  and  Administration,  Attn: 
Ms.  Donna  Williams,  PR-322.2, 1000 
Independence  Avenue  SW., 
Washington.  DC  20585. 
Thomas  S.  Ksefa, 

Director.  Operations  Division  "B",  Office  of 

Placement  and  Administration. 

[FR  Doc,  91-18008  Filed  7-29-91;  8}45  amj 
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Office  of  Fossil  Energy 
[FE  Docket  No.  90-S4-NQ] 

Centra  Gas  Manitoba;  Application  for 
Long-Term  Authorization  To  Export 
Natural  Gas  to  Canada 

agency:  Office  of  Fossil  Ener»r.  DOE. 
ACTION:  Notice  of  appUcation  for  long- 
term  authorization  to  export  natural  gas 
to  Canada. 


summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  by  Centra  Gas  Manitoba  (Centra) 
on  September  25, 1990.  as  supplemented 
on  June  7.  and  June  17, 1991.  for  long- 
term  authorization  to  export  up  to  13.5 
Bcf  of  natural  gas  to  Canada  over  a  term 
beginning  on  the  date  of  first  delivery 
through  March  31. 1995.  Pursuant  to  a 
November  1. 1990.  gas  sales  contract 
with  Coastal  Gas  Marketing  Company 
(Coastal).  Centra  intends  to  use  existing 
facilities  in  the  United  States  to  export 
natural  gas  by  backhaul  (as  more  fully 
described  below)  to  TransCanada 
PipeLines  Limited  (TransCanada). 
TransCanada  would  then  deliver  the 
backhaul  volumes  to  CenL'a  near 
Winnipeg.  Manitoba,  Canada. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  mtervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  August  29, 1991. 
ADORCSSE*:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Departinent  of 


Energy,  Forrestal  Buildii»g,  room  3F-056. 
FE-50, 1000  Independence  Avenue  SW.. 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Dukes,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy.  Forrestal 
Building,  room  3F-070, 1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  586-9590. 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042. 1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  586-6667. 
SUPPIEMENTARY  INFORMATION:  Centi-a.  a 
corporation  organized  and  existing 
under  the  laws  of  the  Province  of 
Manitoba,  Canada,  has  its  principal 
place  of  business  in  Winnipeg. 
Manitoba.  Centra's  ultimate  parent 
corporation  is  Westcoast  Energy  Inc.,  a 
company  incorporated  pursuant  to  the 
laws  of  Canada.  Under  a  Centi-a 's 
export  arrangement  with  Coastal,  a 
natural  gas  marketing  company  and 
Delaware  corporation  located  in 
Houston,  Texas,  Coastal  has  arranged 
for  the  storage  and  backhaul 
transportation  of  natural  gas  on  the 
systems  of  ANR  Pipeline  ( ANR)  and 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes).  Great  Lakes 
interconnects  with  ANR  in  central 
Michigan  and  crosses  northern 
Michigan,  Wisconsin,  and  Minnesota 
before  interconnecting  %vith  Trans- 
Canada's  facilities  near  Emerson, 
Manitoba,  Canada. 

According  to  Centra,  the  backhaul 
would  be  accomplished  by  Coastal 
providing  gas  downstream  to  the 
southern  segment  of  Great  Lakes' 
facilities.  ANR,  under  its  arrangement 
with  Coastal,  would  deliver  to  Great 
Lakes  the  same  volumes  downstream 
that  Centra  nominates  daily  during  the 
winter  season,  thus  allowing 
TransCanada  to  provide  Centi^ 
equivalent  gas  supplies  at  Centi-a  city 
gate  in  Winnipeg,  Manitoba.  In  essence. 
TransCanada  would  deliver  less  gas  to 
Great  Lakes  to  meet  Centra's  gas 
demand  in  Canada,  but  Coastal  would 
make  up  the  shortfall  by  supplying 
equivalent  volumes  of  domestic  and/or 
other  Canadian  supplies  from  ANR's  gas 
storage  facility  near  its  interconnnection 
with  Great  Lakes'  system  at  FarwelL 
Michigan.  The  net  effect  of  the 
arrangement  would  be:  (1)  To  allow 
TransCanada  and  Great  Lakes  to 
transport  Centra's  requirements  via 
backhaul  while;  (2)  equivalent  voluntes 
continue  to  flow  into  Great  Lakes' 
system  for  delivery  in  tlks  U,S.  or 
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Canada  downstream  of  ANR  Storage. 
Great  Lakes  was  authorized  to  import 
from  and  export  to  Canada  up  to  925,000 
Mcf/d  through  November  1,  2005  {see, 
DOE/ERA  Opinion  and  Order  No.  264, 
August  9, 1988). 

Centra  states  that  all  the  backhaul  gas 
delivered  from  TransCanada  would  be 
Canadian  and,  because  Coastal  would 
be  making  up  those  supplies 
downstream,  there  would  be  no  net 
change  in  the  volume  of  gas  exported 
back  into  Canada  on  Great  Lakes' 
system  by  virtue  of  the  arrangement  if 
approved  by  DOE. 

According  to  the  apphcation,  the  gas 
sales  contract  between  Centra  and 
Coastal  provides  for  a  price  consisting 
of  a  demand  and  commodity  charge.  The 
commodity  charge  would  be  calculated 
from  the  Inside  FERC  Gas  Market 
Report's  average  price  index  of  spot  gas 
delivered  to  pipelines  for  the  State  of 
Louisiana  for  the  months  of  May  through 
October  in  the  first  contract  year  and  for 
April  through  October  in  each 
subsequent  contract  year.  The  demand 
or  transportation  charge  would  be  for 
firm  dehveries  from  Great  Lakes'  receipt 
and  delivery  points,  as  described  in  the 
November  1. 1990.  Centra/Coastal  gas 
sales  contract,  and  would  not  exceed 
$.27  per  MMBtu  for  the  first  year. 

This  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  204-111  and 
0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest,  domestic  need  for  the 
natural  gas  will  be  considered,  and  any 
other  issues  determined  to  be 
appropriate,  including  whether  the 
arrangement  is  consistent  with  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  own  trade  arrangements.  Parties, 
especially  those  that  may  oppose  this 
apphcation,  should  comment  on  these 
matters  as  they  relate  to  the  requested 
export  authority.  The  applicant  asserts 
that  there  is  no  current  need  for  the 
domestic  gas  that  would  be  exported 
under  the  proposed  arrangements. 
Parties  opposing  this  arrangement  bear 
the  burden  of  overcoming  this  assertion. 

NEPA  Compliaace 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321.  et  seq.. 
requires  the  DOE  to  give  appropriate 
consideration  to  the  enviroiunental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  the  DOE  has  met  its 
NEPA  responsibilities. 


Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  is  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Centra's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  Room  3P-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  hoUdays. 


Issued  in  Washington.  DC,  ]uly  24, 1991. 
Anthony }.  Corao, 

Director.  Office  of  Coal  and  E/ectricity.  Office 

of  Fossil  Energy. 

[FR  Doc.  91-18009  Filed  7-30-91;  8:45  am] 
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[FE  Docket  No.  91-39-NG] 

The  Montana  Power  Co.;  Application 
for  Long-Term  Authorization  To 
Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
action:  Notice  of  application  for  long- 
term  authorization  to  import  natural  gas 
from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  by  The  Montana  Power  Company 
(MPC)  on  June  3. 1991,  as  supplemented 
June  14. 1991.  for  authorization  to  import 
up  to  50,000  MMBtu  per  day  (50.000  Mcf) 
of  natural  gas  fit)m  Canada  beginning 
November  1. 1991.  through  October  31. 
2006.  MPC  proposes  to  import  this  gas 
from  its  wholly-owned  Canadian 
subsidiary.  Canadian-Montana  Pipe 
Line  Company  (CMPL),  for  its  system 
supply.  The  volumes  would  enter  the 
pipeline  facilities  of  MPC  at  a  point  on 
the  international  boundary  with  the 
United  States  near  Aden.  Alberta 
(Whitlash,  Montana).  No  new  pipeline 
construction  is  required.  If  this 
application  is  approved,  it  would 
replace  MPC's  existing  authorization  to 
import  gas  from  CMPL  which  otherwise 
would  expire  December  31. 1992.  and 
also  lower  by  one-half  the  daily  volume 
that  had  previously  been  authorized. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notice  of  intervention,  and  written 
comments  are  invited. 

dates:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  Eastern  time.  August  29, 1991. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056. 
FE-50. 1000  Independence  Avenue  SW.. 
Washington.  DC  20585,  (202)  588-9478. 
FOR  FURTHER  INFORMATION  CONTACT: 

P.J.  Fleming,  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F- 
094. 1000  Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-4819. 


Diane  Stubbs,  Office  of 
General  Counsel  for  F 
Office  of  General  Cou 
Department  of  Energy 
Building,  room  6E-042 
Independence  Avenut 
Washington.  DC  2058i 

SUPPUMENTARY  INFORM 
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Issued  in  Washington,  DC,  July  24, 1991. 
Anthony  J.  Como, 

Director.  Office  of  Coal  and  Electricity.  Office 

of  Fossil  Energy. 

[FR  Doc.  91-18009  Filed  7-30-91;  8:45  am| 
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[FE  Docket  No.  91-39-NG] 

The  Montana  Power  Co.;  Application 
for  Long-Term  Authorization  To 
Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTtON:  Notice  of  application  for  long- 
term  authorization  to  import  natural  gas 
from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  by  The  Montana  Power  Company 
(MPC)  on  June  3, 1991,  as  supplemented 
June  14, 1991,  for  authorization  to  import 
up  to  50,000  MMBhi  per  day  (50,000  Mcf) 
of  natural  gas  from  Canada  beginning 
November  1, 1991,  through  October  31, 
2006.  MPC  proposes  to  import  this  gas 
from  its  wholly-owned  Canadian 
subsidiary,  Canadian-Montana  Pipe 
Line  Company  (CMPL),  for  its  system 
supply.  The  volumes  would  enter  the 
pipeline  facilities  of  MPC  at  a  point  on 
the  international  boundary  with  the 
United  States  near  Aden.  Alberta 
(Whitlash,  Montana).  No  new  pipeline 
construction  is  required.  If  this 
application  is  approved,  it  would 
replace  MPC's  existing  authorization  to 
import  gas  from  CMPL  which  otherwise 
would  expire  December  31. 1992,  and 
also  lower  by  one-half  the  daily  volume 
that  had  previously  been  authorized. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notice  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  Eastern  time,  August  29, 1991. 

addresses:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  588-9478. 
FOR  FURTHER  INFORMATION  CONTACT: 

P.J.  Fleming,  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F- 
094, 1000  Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  586-4819. 


Diane  Stubbs,  Office  of  Assistant 

General  Counsel  for  Fossil  Energy, 

Office  of  General  Counsel,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  6E-042, 1000 

Independence  Avenue  SW., 

Washington,  DC  20585,  (202)  586-6667. 
SUIVLfMENTARY  INFORMATION:  MPC  is  a 
public  utility  that  operates  an  intrastate 
natural  gas  pipeline  serving  customers 
throughout  western  and  central 
Montana.  Since  the  early  1980*8  MPCs 
natural  gas  supply  has  been  composed 
of  about  one-fourth  Canadian  natural 
gas  and  three-fourths  Montana  natural 
gas.  All  of  MPC's  Canadian  gas  is 
imported  under  two  long-term 
agreements  with  CMPL,  except  for  a 
small  amount  obtained  under  a  two-year 
blanket  authorization  granted  by  FE  that 
will  end  February  6. 1993  (1  FE  |70,409). 
The  blanket  imports  have  been  short- 
term  arrangements  to  augment  other  gas 
supplies  during  the  winter  heating 
season. 

MPC  is  currendy  receiving  the 
majority  of  its  natural  gas  supplies  from 
Canada  at  Aden,  Alberta,  under  a 
contract  between  MPC  and  CMPL  dated 
October  30, 1984,  as  amended.  This  is 
the  same  contract  that  is  the  subject  of 
the  present  application.  The  importation 
of  this  gas  was  initially  approved  by  the 
Federal  Power  Commission  (FPC).  By 
order  issued  March  21. 1975.  as 
amended,  MPC  is  authorized  to  import  a 
maximum  daily  volume  of  gas  not  to 
exceed  99.460  Mcf  through  December  31, 

1992.  See  53  FPC  908.  This  authorization 
would  be  replaced  during  its  remaining 
term  by  the  authorization  sought  in  this 
proceeding. 

MPC  is  also  currently  purchasing  gas 
from  CMPL  under  a  separate  long-term 
agreement  dated  May  1, 1979,  as 
amended,  and  import  authorization 
initially  approved  by  the  Economic 
Regulatory  Administration  (ERA)  of 
DOE.  The  term  of  this  authorization  to 
import  1,080  Mcf  per  day  produced  from 
the  Reagan  gas  field  spanning  the 
international  border  in  southwestern 
Alberta  extends  through  December  31, 

1993.  See  1  ERA  ?70,542  (July  20, 1981). 
In  its  present  application,  MPC 

requests  authorization  to  continue  to 
import  natural  gas  at  Aden,  but  at  a 
reduced  level  of  50.000  Mcf  per  day  (in 
contrast  to  99,480  Mcf  per  day), 
beginning  November  1, 1991,  for  a  period 
ending  October  31,  2006.  MPC's  proposal 
would  result  in  its  current  authorization 
being  vacated  a  year  before  its 
expiration  date  when  the  new 
authorization  becomes  effective. 
MPC  states  that  the  proposed 
extension  of  the  Aden  import 
arrangement  would  be  governed  by  its 


October  30, 1984,  gas  purchase  contract 
with  CMPL,  as  amended  by  letter 
agreements  dated  Noveml^r  29, 1988, 
and  August  1, 1989.  The  contract 
provides  for  a  maximum  daily  quantity 
of  50,000  Mcf  at  an  initial  price  of  $1.60 
(U.S.)  per  MMBtu.  The  price  is  subject  to 
redetermination  every  six  months.  It  is 
intended  that  the  redetermined  price  be 
competitive  in  MPC's  market  area.  The 
annual  contract  quantity  (ACQ)  under 
the  agreement  would  be  equal  to  the 
volume  authorized  for  export  from 
Canada  by  the  National  Energy  Board  of 
Canada  (NEB).  CMPL  applies  to  the  NEB 
to  export  10  Bcf  per  year.  The 
application  is  ciurently  under  review. 

The  purchase  contract  imposes  a  take- 
or-pay  obligation  requiring  MPC  to 
purchase  at  least  60  percent  of  the  ACQ. 
If  MPC  fails  to  take  the  required 
minimum  volumes,  it  must  pay  a  charge 
equal  to  80  percent  of  the  prevailing 
Imputed  Alberta  Border  Price  for  each 
Mcf  of  gas  below  60  percent  not  taken. 
The  Imputed  Alberta  Border  Price  is 
established  by  the  Government  of 
Canada  pursuant  to  the  Petroleum 
Administration  Act  Prepaid  gas 
volumes  may  be  made  up  by  MPC  over 
the  entire  conti-act  term.  If  MPC  has 
been  unable  to  take  all  prepaid  volumes 
at  the  time  the  contract  expires,  CMPL 
would  refund  money. 

MPC  has  imported  gas  from  the  Aden 
area  of  Alberta  since  1952.  It  contends 
that  the  proposed  continuation  of  the 
importation  of  Canadian  gas  is 
necessary  to  meet  the  present  and  future 
demands  of  the  Montana  market. 

The  decision  on  MPC's  application  for 
import  authority  will  be  made  consistent 
with  DOE'S  natural  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  In  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  pubhc  interest  (49  FR 
6684,  February  22, 1984).  In  the  case  of  a 
long-term  arrangement  such  as  this, 
other  matters  that  will  be  considered  in 
making  a  public  interest  determination 
include  need  for  the  natural  gas  and 
security  of  the  long-term  supply.  Parties 
that  may  oppose  this  application  should 
comment  in  their  responses  on  the 
issues  of  competitiveness,  need  for  the 
gas.  and  security  of  supply  as  set  forth 
in  the  policy  guidelines.  MPC  asserts 
that  this  import  arrangement  is  in  the 
public  interest  because  it  is  needed, 
competitive,  and  its  natural  gas  source 
will  be  secure.  Parties  opposing  the 
import  arrangement  bear  the  burden  of 
overcoming  these  assertions. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321,  et  aeq., 


requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  fmal 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  Its  NEPA 
responsibilities 

Public  Comment  Procedums 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  repHes  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  pohcy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  lor 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
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parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
§  590.316. 

A  copy  of  MFC's  apphcafion  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


Issued  in  Washington,  DC,  luly  25, 1991. 
Anthony  ].  Como, 

Director.  Office  of  Coal  &  Electricity.  Office  of 

Fuels  Programs  Fossil  Energy. 
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Cases  Filed  With  the  Office  of 
Hearings  and  Appeals;  Week  of  June 
28  Through  July  5, 1991 

During  the  week  of  June  28  through 
July  5, 1991,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 


Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington.  DC  20585. 

Dated:  July  23. 1991. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o<  June  28  ttvough  July  5,  1991  ] 


Date 


6/28/91. 


6/28/91. 


6/28/91. 


6/28/91. 


6/28/91. 


6/28/91. 


6/28/91 


6/28/91. 


Name  and  location  of  applicant 


Bernard  Hantt.  Forest  Hills,  NY.. 


Sauvage  Gas/ John  E.  Jones  Oil  Co.,  Inc.,  St  Louis,  MO. 


Sauvage  Gas/ John  Mobley.  St.  Louis,  MO . 


Case  No. 


Sauvage  Gas/Tutcher  Magic  Gas  Co.,  Inc.,  St  Louis, 
MO. 


Sauvage  Gas/Joel   Wilkin«on/H.C.  Oil   Company,   St 
Louis.  MO. 


Housing  Auttwity  of  lt»  Oty  of  Baltimore,  Baltimore 
MO. 


James  L  Schwab,  Spokane.  WA 

r 

Texaco/Time  Oil,  Washington.  DC .. 


LFA-0133 


RR308--4 


RR308-6 


RR308-5 


RR308-7 


RR272-80 


LFA-0134 


RR321-74 


Type  of  8ut>ini8Sion 


Appeal  of  an  Information  Request  Denial.  If  granted:  Bernard  Hantt 
would  receive  access  to  copies  of  specified  documents  which  relate 
to  the  conversk>n  of  coal  to  gaseous  and  lk]ukl  fuels  and  the 
demonstration  of  such  processes. 

Request  for  Modifk:ation/Rescissk)n  in  the  Sauvage  Gas  Refund  Pro- 
ceeding. If  granted:  The  6/26/91  Decision  and  Order  (Case  No. 
RF306-13)  issued  to  John  E.  Jones  Oil  Co..  Inc.  would  be  modified 
regarding  the  firm's  Applicatkxi  for  Refund  submitted  in  the  Sauvage 
Gas  refund  proceeding. 

Request  for  Modificatk>n/Rescission  in  the  Sauvage  Gas  Refund  Pro- 
ceeding. If  granted:  The  6/26/91  Decision  and  Order  (Case  No. 
RF308-19)  issued  to  John  E.  Mobley  wouW  be  modified  regarding  the 
firm's  ApplKation  for  Refund  submitted  in  the  Sauvage  Gas  refund 
proceeding. 

Request  for  Modification/Rescission  in  tf>e  Sauvage  Gas  Refund  Pro- 
ceeding. If  granted:  The  6/26/91  Decision  and  Order  (Case  Uo. 
I^F308-17)  issued  to  Tutcher  Magk:  Gas  Co.,  Inc.  would  be  modified 
regarding  the  fimi's  ApplKation  for  Refund  submitted  m  the  Sauvage 
Gas  refund  proceeding. 

Request  for  Modification /Rescissk>n  in  ttie  Sauvage  Gas  Refund  Pro- 
ceeding. If  granted:  The  6/26/91  Decision  and  Order  (Case  No. 
RF308-20)  issued  to  Joel  WUkinson/H.C.  Oil  Co.  would  be  modified 
regarding  the  firm's  Application  for  Refund  submitted  in  the  Sauvage 
Gas  refund  proceeding. 

Request  for  Modification/Rescission  in  the  Crude  Oil  Reftjnd  Proceed- 
ing. If  granted:  The  6/13/91  Decision  and  Order  (Case  No.  RF272- 
4075)  issued  to  the  Housing  Authority  of  the  City  of  Baltimore  would 
be  modified  regarding  the  firm's  Applwation  for  Refund  suUnittsd  in 
tfie  Crude  Oil  refund  proceeding. 

Freedom  of  Information  Appeal.  If  granted:  The  June  24,  1991  Freedo.T) 
of  Information  Act  Request  Denial  issued  by  the  Office  of  Security 
Affairs  would  be  rescinded,  and  James  L  Schwab  would  receive 
access  to  information  regarding  the  Schwab  Investigation. 

Request  for  Modification/Rescission  in  the  Texaco  Refund  Proceeding. 
If  granted:  The  6/21/91  Decision  and  Order  (Case  Nos.  RF321- 
14212  and  RF321-15328)  issued  to  Time  Oil  would  be  modified 
regarding  the  firm's  Application  for  Refund  sut)mitted  In  the  Texaco 
refund  proceeding. 


Refund  Applications 

(Week  of  June  28  to  July 


Name  of  refur> 

Date  received 

proceeding/nan 
of  refund 

applicant 

6/20/91 

Belridge/Utah.. 

6/28/91  thru  7/ 

Texaco  Refund 

5/91 

Applications 

Received. 

7/1/9 

Qty  of  Greenfie 

7/1/91 

Bammal  Oil  Co 

7/1/91 

Marilyn  Dickson 

7/2/91 

E.L  Yeager 

7/1/91 

CSX 

Transports  tio 

7/1/91 

Caribou  4 

Comers  Oil  In 

7/1/91 

B.  Purity  Oil  Co 

7/2/91 

Peter  Baiko 

7/2/91 

ICI  Americas  ln( 

7/3/91 

Thomas  M. 

Degonla. 

7/3/91 

North  Georgia 
College. 

7/5/91 

United  Western 

Energy  Corp. 

7/5/91 

Thrifty  Oil  Co .... 

7/5/91 

Hiawatha  C  U 

School  Dist 

7/5/91 

Hull  a  Smith 

Horse  Vans, 

Inc. 

7/5/91       ' 

Home  Service  C 

Co.  Inc. 
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Is;  Week  of  June 

991 

June  28  through 
lis  and 

ption  or  other  relief 
K  to  this  Notice 
ffice  of  Hearings 
epartment  of 


Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  July  23, 1991. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 


FFICE  OF  Hearings  and  Appeals 

ough  July  5.  1991] 


seNo. 


-0133 


08-4 


08-6 


08-5 


08-7 


72-80 


0134 


J1-74 


Type  Of  submission 


Appeal  of  an  Information  Request  Denial.  If  granted:  Bernard  Hanft 
would  receive  access  to  copies  of  specified  documents  wt)ich  relate 
to  the  conversion  of  coal  to  gaseous  and  liquid  fuels  and  the 
demonstration  of  such  processes. 

Request  for  Modification/Rescission  in  the  Sauvage  Gas  Refund  Pro- 
ceeding. If  granted;  The  6/26/91  Decision  and  Order  (Case  No. 
RF308-13)  issued  to  John  E.  Jones  Oil  Co..  Inc.  would  t)e  modified 
regarding  the  firm's  Application  for  Refund  submitted  in  the  Sauvage 
Gas  refund  proceeding. 

Request  for  Modification/Rescission  in  the  Sauvage  Gas  Refund  Pro- 
ceeding. If  granted:  The  6/26/91  Decision  and  Order  (Case  No. 
RF30&-19)  issued  to  John  E.  Mobley  would  be  modified  regarding  the 
firm's  Application  lor  Refund  submitted  in  the  Sauvage  Gas  refund 
proceeding. 

Request  for  Modification/Rescission  in  Vno  Sauvage  Gas  Refund  Pro- 
ceeding. If  granted:  The  6/26/91  Decision  and  Order  (Case  No. 
hF308-17)  issued  to  Tutcher  Magic  Gas  Co..  Inc.  would  be  modified 
reganJing  the  firm's  Application  for  Refund  submitted  m  the  Sauvage 
Gas  refund  proceeding. 

Request  for  Modification /Rescission  in  tfie  Sauvage  Gas  Refund  Pro- 
ceeding. If  granted:  The  6/26/91  Decision  and  Order  (Case  No. 
RF308-20)  issued  to  Joel  Wilkinson/H.C.  Oil  Co.  would  be  modified 
regarding  tfie  firm's  Applk;ation  for  Refund  submitted  in  ttie  Sauvage 
Gas  refund  proceeding. 

Request  for  Modification/Rescission  in  the  Crude  Oil  Refijnd  Proceed- 
ing. If  granted:  The  6/13/91  Decision  and  Order  (Case  No.  RF272- 
4075)  issued  to  the  Housing  Authority  of  the  City  of  Baltimore  would 
be  modified  regarding  the  firm's  Application  for  Refund  sub.nitted  in 
the  Crude  Oil  refund  proceeding. 

Freedom  of  Information  Appeal.  If  granted:  The  June  24,  1991  Freedom 
of  IrrformaSon  Act  Request  Denial  issued  t»y  tfie  Office  of  Security 
Affairs  would  be  rescinded,  and  James  L  Schwab  would  receive 
access  to  information  regarding  the  Schwab  Investigation. 

Request  for  Modification/Rescisston  in  the  Texaco  Refund  Proceedirig. 
If  granted:  The  6/21/91  Decision  and  Order  (Case  Nos.  RF321- 
14212  and  RF321-15328)  issued  to  Time  Oil  would  be  modified 
regarding  the  firm's  Application  for  Refund  sut>mjtted  in  tt>e  Texaco 
refund  proceeding. 
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Refund  Appucations  Received 

[Week  of  June  28  to  July  5,  1991] 


Name  of  refund 

Date  received 

proceeding/name 
of  refund 
applicant 

Case  No. 

6/20/91 

Belridge/Utah 

RCI6-573 

6/28/91  thru  7/ 

Texaco  Refund 

RF321- 

5/91 

Applications 

16195  thru 

Received. 

RF321- 
16224 

7/1/9 

aty  of  Greenfield.. 

RF272- 
89442 

7/1/91 

Bammel  Oil  Co 

RF326-311 

7/1/91 

Marilyn  Dickson 

RF335-30 

7/2/91 

E.L  Yeager 

RF272-8944 

7/1/91 

CSX 

RF300- 

Transportation. 

17133 

7/1/91 

Caribou  4 
Comers  Oil  Inc. 

RF329-6 

7/1/91 

B.  Purity  Oil  Co 

RF329-7 

7/2/91 

Peter  Baiko 

RF300- 

17134 

7/2/91 

ICI  Americas  Inc.... 

RF300- 
17135 

7/3/91 

Thomas  M. 
Degonia. 

RF335-ai 

7/3/91 

North  Georgia 

RF272- 

College. 

89444 

7/5/91 

United  Western 
Energy  Corp. 

RF338-17 

7/5/91 

Thrifty  ai  Co 

RF329-8 

7/5/91 

Hiawatha  C  U 

RF272- 

School  Dist. 

89445 

7/5/91 

Hull  A  Smith 

RF272- 

Horse  Vans, 

89446 

Inc. 

7/5/91 

i  ' 

Home  Service  Oil 
Co.  Inc. 

RF330-31 

|FR  Doc.  91-18011  Filed  7-29-91;  8:45  am] 

WLIINQ  CODE  MS0-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Housing 
(Docket  No.  N-9 1-3295] 

Submission  of  Proposed  Information 
Coiiection  to  0MB 

aqency:  Office  of  Housing,  HUD. 


action:  Notice. 


summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Wendy  Swire,  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Cristy,  Reports  Management 
Officer  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW.. 
Washington.  DC  20410.  telephone  (202) 
70&-0050.  This  is  not  a  toll-free  number. 
Copies  of  the  document  submitted  to 
OMB  may  be  obtained  from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  It  is  also 
requested  that  OMB  complete  its  review 
within  thirty  days. 

This  Notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 


submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new.  an 
extension,  or  reinstatement;  and 

(9)  The  telephone  numbers  of  an 
agency  o^icial  familiar  with  the 
proposal  and  of  the  OMB  Desk  Ofilcer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  July  16. 1991. 

Arthur  J.  Hill. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Report  on  Program 
Participation  Units  under  Housing 
Assistance  Payments  Contract  (HAP) 
section  8  Moderate  Rehabilitation 
Program. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Housing  Program,  Rehabilitation. 
Rental  Housing— The  data  gathered 
from  this  form  will  enable  HUD  to 
maintain  a  single  listing  of  any 
assistance  provided  under  the  section 
8  Moderate  Rehabilitation  program 
which  will  identify  the  owners  and 
location  of  project  to  which  assistance 
was  made,  the  amount  of  the 
assistance  and  the  number  of  units. 

Form  Number  Form  HUD  52525. 

Respondents:  Public  Housing  Agencies 
(PHA). 

Frequency  of  Submission:  Annually. 


Numt>er  of 
respondents 


Fraquancy 

0(1 


Hours  per 
response 


Burden 
hours 


Reporting  Burden:. 


100 


.25 


25 


Contact:  Madeline  Hastings.  HUD  (202) 
755-4969.  Wendy  Swire.  OMB  (202) 
395-6988. 

Date:  July  16, 1991. 

Supporting  Statement  for  Form  HUD— 
52525 

Report  on  Program  Participation — 
Units  Under  Housing  Assistance 


Payments  (HAP)  Contract.  Section  8 
Moderate  Rehabilitation  Program 

A.  Justification 

1.  Section  8  of  the  Housing  and 
Community  Development  (HCD)  Act  of 
1974,  as  amended,  authorizes  HUD  to 
provide  housing  assistance  on  behalf  of 
eligible  lower-income  families  occupying 
existing  units  which,  through  upgrading 


involving  at  least  $3,000  per  unit  to 
correct  substandard  conditions,  are 
made  decent,  safe,  and  sanitary.  In 
addition,  section  127  of  Public  Law  101- 
235-December  15. 1989.  states  that  the 
Secretary  shall  maintain  a  single  listing 
of  any  assistance  provided  under  the 
section  8  Moderate  Rehabilitation  - 
Program,  which  shall  include  a 
statement  identifying  the  owner  and 
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address  of  the  project  to  which 
assistance  was  made,  the  amount  of  the 
assistance,  and  the  number  of  units 
assisted. 

2.  PHAs  must  prepare  Form  HUD 
52525  for  each  section  8  Moderate 
Rehabilitation  Project  under  an  Annual 
Contributions  Contract  (ACC)  with  HUD 
funded  subsequent  to  the  enactment  of 
Pubhc  Law  101-235.  The  report  on 
program  participation  will  list  all  units 
under  Housing  Assistance  Payments 
(HAP)  Contract  from  funds  made 
available  to  PHAs  after  December  15. 
1989,  and  will  identify  the  owner, 
address  of  property,  number  of  units, 
and  the  amount  of  assistance. 

If  the  forms  were  not  required  to  be 
submitted,  HUD  could  not  comply  with 
the  statute,  since  HUD  typically  doe« 
not  obtain  this  information  from  PHAs. 

3.  The  burden  hours  for  completing  the 
form  cannot  be  reduced  any  further. 

4.  There  is  no  duplication. 

5.  This  is  a  new  form  and  is  the  first 
time  this  type  of  information  has  been 
requested. 


6.  Not  applicable.  No  small  businesses 
are  involved. 

7.  Not  applicable. 

8.  There  are  no  special  circiunstances 
that  require  the  information  to  be 
conducted  in  a  maimer  inconsistent  with 
CFR  1320.8. 

9.  There  were  no  consultations  outside 
the  agency. 

10.  No  assurance  of  confidentiality  is 
provided  because  no  persona! 
information  is  obtained  from  the  use  of 
the  form. 

11.  There  are  no  sensitive  questions 
contained  in  this  form. 

12.  The  estimated  annualized  cost  to 
the  Federal  Government  is  $4.00  per 
Field  Office  X  25  Field  Offices  = 
$100.00.  This  estimate  is  based  on  a  staff 
person  at  a  GS-11  level  (18i)0  per  houi^ 
salary)  taking  15  minutes  to  determine 
that  the  appropriate  PHAs  submit  the 
report.  The  estimated  annualized  cost  to 
the  respondent  (PHA)  is  based  on 
estimated  $3.00  labor-cost  x  per 
respondents  (100)  =  $300.00.  This  is 
based  on  a  staff  person  at  a  GS-5  level 


($9.00  hourly  salary)  taking  15  minutes 
to  prepare  the  report  annually. 

The  estimated  annualized  cost  to  the 
Federal  Government  is  $4.00  per  Field 
Office  X  25  Field  Offices  =  $100.00. 

13.  Number  of  Respondents 100 

Annual  Response _ 1 

Hours  per  Response __. _._...  .25 

Annual  Hours _ 25 

The  estimated  burden  hours  per 
response  of  15  minutes  for  a  PHA  to 
compile  the  data  and  fill  out  the  report 
takes  into  consideration  that  this 
information  is  already  known  and 
located  in  the  PHA's  files.  The  form 
HUD  52525  will  only  be  used  once  a 
year. 

14.  Not  applicable — New  request. 

15.  Not  applicable — information 
contained  in  this  report  will  not  be 
published  for  statistical  use. 

B.  Collection  of  Information  Employing 
Statistical  Methods 

Not  applicable — statistical  methods 
are  not  utilized. 
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Instruction  for  Preparation  of  Form 
HUD-52525— Report  on  Program 
Participation  Units  Under  Housing 
Assistance  Payments  (HAP)  Contract, 
Section  8  Moderate  Rehabilitation 
Program 

A.  General  Instruction 

The  original  and  1  copy  of  Form  HUD- 
52525  must  be  prepared  and  submitted 
to  the  HUD  Field  Office  (Attention: 
Assisted  Housing  Management  Branch) 
by  Public  Housing  Agencies  (PHAs)  for 
each  section  8  Moderate  Rehabilitation 
Project,  including  the  component  for 
Single  Room  Occupancy  Dwellings  for 
Homeless  Individuals,  funded  after 
December  15, 1989  and  under  Housing 
Assistance  PajTnents  (HAP)  Contract. 
The  initial  report  will  include  projects 
funded  between  December  15, 1989  and 
September  30, 1991.  The  initial  report 
must  be  submitted  by  October  10, 1991. 

B.  Reporting  Frequency 

Subsequent  Forms  HUD-52525  must 
be  accomplished  annually  as  of 
September  30  to  be  received  by  the  HUD 
Field  Office  by  October  10.  The  Field 
Office  will  forward  the  original  report  to 
Headquarters,  Attention:  Section  8 
Moderate  Rehabilitation  Division  by 
October  30. 

Detailed  Instructions 

Print  or  Type 

1.  Region:  Indicate  the  Region  by  Roman 

numeral  I,  II,  ni 

2.  Field  Office:  Enter  the  name  of  the 

HUD  Field  Office  (e.g.  Baltimore 
Office) 

3.  Public  Housing  Agency:  Enter  the 

name  of  the  PHA  with  which  HUD 
has  entered  into  an  ACC. 

4.  Section  8  Project  Number  Enter  the 

eleven  character  alpha/numeric 
project  number  assigned  to  the 
project  by  the  HUD  Field  Office. 
Example:  MA06-K123-001 

5.  Name  and  Address  of  Owner:  Enter 

the  name  of  the  owner  (the  person 
who  signed  the  HAP  Contract)  and 
the  owner's  current  address. 

6.  Name  and  Address  of  Project-  Enter 

the  street  address  or  RT's  number, 
city,  county,  state  and  ZIP  CODE 
for  each  project 

7.  Number  of  Units  in  Project:  Enter  the 

total  number  of  all  units  in  the 
project  (both  assisted  and 
unassisted] 

8.  Number  of  Assisted  Units:  and 

Bedroom  Distribution  Total    0    1 
2    3    4    5 

Enter  the  total  number  of  assisted 
units  for  which  HAP  Contract(8)  have 
been  executed  by  Bedroom  size. 


Example       Bedroom  Distribution  Total 

(size)    0    12    3    4 
number  of  unit    3    4    2    5    6        20 

units 

9.  Contract  Authority:  The  Contract 

Authority  is  determined  by 
multiplying,  for  each  bedroom  size, 
the  number  of  units  by  the 
applicable  Moderate  Rehabilitation 
FMR  (120  percent  of  the  Existing 
Housing  FMR).  Then  multiply  the 
total  of  all  products  by  12  months. 
Example  for  20  three  bedroom  units 
and  10  four  bedroom  units  at 
respective  published  FMRs  of  $300 
and  $400:  20  X  $300  X  1.20  =  $7200; 
10  X  $400  X  1.20  =  $4800-,  $7200  + 
$4800  =  $12,000X12  =  $144,000 
Contract  Authority. 

10.  Budget  Authority:  The  Budget 

Authority  is  determined  by 
multipljang  the  Contract  Authority 
by  15  years  for  the  regular  Mod 
Rehab  Program  or  10  years  for  the 
SRO  Mod  Rehab  Program.  Contract 
Authority  of  $144,000  yields  Budget 
Authority  of  $2,160,000  for  the 
regular  Mod  Rehab  Program,  and 
$1,440,000  for  the  SRO  Mod  Rehab 
Program. 

[FR  Doc.  91-17970  FQed  7-29-91;  8:45  am] 
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Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  Na  D-91-956;  FR-3082-D-01] 

Redelegatlon  of  Auttiority  Under  THIe 
VI  of  the  Civil  Rights  Act  of  1964 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportimity,  HUD. 

ACTION:  Notice  of  redeiegation  of 
authority. 


summary:  On  May  13. 1971  (36  FR  8821). 
the  Secretary  of  Housing  and  Urban 
Development  delegated,  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  the  authority  to  act  as  the 
"responsible  Department  official"  in 
most  matters  relating  to  carrying  out  the 
requirements  of  title  VI  of  the  Civil 
Rights  Act  of  1964,  as  that  authority  is 
set  forth  in  HUD's  regidations  and 
procedures  in  24  CFR  parts  1  and  2.  By  a 
notice  of  redeiegation  published  June  15, 
1990  (55  FR  24346)  and  two  notices  of 
redeiegation  published  January  23, 1991 
(55  FR  2588),  the  Assistant  Secretary 
redelegated  the  authority  to  act  as 
"responsible  Department  official",  in 
certain  specified  circumstances,  to  the 
Regional  Directors  for  Fair  Housing  and 
Equal  Opportunity  in  all  regions.  The 
redelegations  of  authority  to  the 


Regional  Director  for  Fair  Housing  and 
Equal  Opportimity  in  Region  VI, 
however,  were  more  limited  In  scope 
than  the  redelegations  to  the  other 
Regional  Directors.  In  today's  notice,  the 
Assistant  Secretary  is  redelegating 
additional  authority  to  the  Regional 
Director  for  Fair  Housing  and  Equal 
Opportunity  in  Region  VL  The 
additional  authority  does  not  extend  to 
proceedings  involving  any  of  the  70 
Public  Housing  Agencies  located  in  any 
of  the  36  class  action  counties  involved 
in  the  litigation  in  Young  v.  Kemp,  Civil 
Action  No.  P.  80-8-CA.  E.D.  Tex.,  Paris 
Div. 

EFFECTIVE  DATE:  July  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Kaplin.  Director,  Office  of  Program 
Compliance,  Office  of  Fair  Housing  and 
Equal  Opportunity,  room  5230,  451 
Seventh  Street  SW..  Washington,  DC 
20410.  telephone  (2CC)  708-2904.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  708- 
0015.  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  MFORMATION: 

Section  A — Redeiegation  of  Authority 

The  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 
redelegates  to  the  Regional  Director  for 
Fair  Housing  and  Equal  Opportunity  in 
Region  VI  the  following  autiiority: 

(a)  The  authority  under  24  CFR 
1.7(d)(2)  to  determine  where  there  is  a 
finding  of  compliance  on  all  issues,  that 
an  investigation  does  not  warrant 
action,  and  to  issue  the  recipient  a 
formal  written  determination  of 
compliance. 

(b)  The  authority  under  24  CFR 
1.7(d)(1)  to  issue  fmdings  of 
noncompliance,  in  connection  with 
periodic  compliance  reviews,  and  to 
attempt  to  resolve  such  noncompliance 
findings  by  informal  means  under  the 
following  circumstances: 

(1)  The  recipient  has  engaged  in  the 
specifically  prohibited  discriminatory 
actions  described  under  24  CFR 
1.4(b){2)(ii).  or  has  failed  to  keep,  submit 
or  provide  access  to  information 
required  imder  24  CFR  1.6  (b)  and  (c): 

(2)  No  other  violations  of  24  CFR  part 
1  are  found; 

(3)  The  violation  has  not  resulted  in, 
or  perpetuated,  patterns  of  occupancy 
that  are  inconsistent  with  Part  1; 

(4)  No  individual  or  class  or 
individuals  can  be  identified  who  have 
been  injured  by  the  prohibited 
discriminatory  action; 

(5)  No  affirmative  action  is  necessary 
to  overcome  the  effects  of  prior 
discrimination  or  conditions  which 
resulted  in  limiting  participation  by 


persons  of  a  particular: 
national  origin;  or 

(6)  The  recipient  is  n< 
operating  under  a  volui 
agreement  entered  purs 
parti. 

(c)  The  Regional  Dire 
Housing  and  Equal  Opp 
Region  VI  may  not  rede 
authority  granted  undei 
redeiegation. 

Section  B — Authority  E 

The  authority  grantee 
of  this  redeiegation  doe 
authority  under  24  CFR 
findings  of  compliance  ( 
noncompliance  involvir 
Public  Housing  Agencie 
of  the  38  class  action  co 
in  the  litigation  In  Youn, 
Action  No.  P.  SO-S-CA. 
Div. 

Autlnrity:  42  U.S.C.  200C 
3535(d). 

Dated:  July  1, 1991. 

Gordon  H.  Mansfield, 

Assistant  Secretary  for  Fai 
Equal  Opportunity. 

(FR  Doc.  81-17968  FUed  7-^ 


Office  of  the  Regional 
Regional  Housing  Conn 

[Docket  No.  D-91-9SS] 

Acting  Regional  Admin 
IV  (Atlanta);  Oeaignatia 

AGENCY:  Department  of. 
Urban  Development. 
ACTKMC  Designation. 

summary:  Updates  the  ( 
officials  who  may  serve 
Regional  Administrator 

EFFECTIVE  DATE:  July  14, 
FOR  FURTHER  WFONMATI 
Charles  A.  Lipthrott,  Dir 
Management  Systems  D 
Administration,  Atlanta 
Department  of  Housing  ( 
Development,  room  634. 
Russell  Federal  Building 
Street  BW.,  Atlanta,  Gee 
404-331-5199. 

Designation  of  Acting  Ri 
Administrator  for  Regioi 

Each  of  the  officials  a| 
following  positions  is  de 
serve  as  Acting  Regional 
during  the  absence  of,  oi 
position  of.  the  Regional 
with  all  the  powers,  func 
duties  redel^ated  or  asi 
Regional  Administrator: 
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Regional  Director  for  Fair  Housing  and 
Equal  Opportunity  in  Region  VI, 
however,  were  more  limited  in  scope 
than  the  redelegations  to  the  other 
Regional  Directors.  In  today's  notice,  the 
Assistant  Secretary  is  redelegating 
additional  authority  to  the  Regional 
Director  for  Fair  Housing  and  Equal 
Opportunity  in  Region  VL  The 
additional  authority  does  not  extend  to 
proceedings  involving  any  of  the  70 
Public  Housing  Agencies  located  in  any 
of  the  36  class  action  counties  involved 
in  the  litigation  in  Young  v.  Kemp,  Civil 
Action  No.  P.  80-&-CA.  E.D.  Tex..  Paris 
Div. 

EFFECTIVE  DATE:  July  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Kaplin,  Director,  Office  of  Program 
Compliance,  Office  of  Fair  Housing  and 
Equal  Opportunity,  room  5230. 451 
Seventh  Street  SW..  Washington,  DC 
20410,  telephone  (202)  708-2904.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  70ft- 
0015.  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  MFORMATION: 

Section  A — Redelegation  of  Authority 

The  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 
redelegates  to  the  Regional  Director  for 
Fair  Housing  and  Equal  Opportunity  in 
Region  VI  the  following  autiiority: 

(a)  The  authority  under  24  CFR 
1.7(d)(2)  to  determine  where  there  is  a 
finding  of  compliance  on  all  issues,  that 
an  investigation  does  not  warrant 
action,  and  to  issue  the  recipient  a 
formal  written  determination  of 
compliance. 

(b)  The  authority  undo-  24  CFR 
1.7(d)(1)  to  issue  findings  of 
noncompliance,  in  connection  with 
periodic  compliance  reviews,  and  to 
attempt  to  resolve  such  noncompliance 
findings  by  informal  means  under  the 
following  circumstances: 

(1)  The  recipient  has  engaged  in  the 
specifically  prohibited  discriminatory 
actions  described  under  24  CFR 
1.4(b)(2)(ii),  or  has  failed  to  keep,  submit 
or  provide  access  to  information 
required  under  24  CFR  1.6  (b)  and  (c); 

(2)  No  other  violations  of  24  CFR  part 
1  are  found; 

(3)  The  violation  has  not  resulted  in. 
or  perpetuated,  patterns  of  occupancy 
that  are  inconsistent  with  Part  1; 

(4)  No  individual  or  class  or 
individuals  can  be  identified  who  have 
been  injured  by  the  prohibited 
discriminatory  action; 

(5)  No  affirmative  action  is  necessary 
to  overcome  the  effects  of  prior 
discrimination  or  conditions  which 
resulted  in  limiting  participation  by 


persons  of  a  particular  race,  color  or 
national  origin;  or 

(6)  The  recipient  is  not  currently 
operating  under  a  voluntary  compBance 
agreement  entered  pursuant  to  24  CFR 
part  1. 

(c)  The  Regional  Director  for  Fair 
Housing  and  Equal  Opportunity  in 
Region  VI  may  not  redelegate  the 
authority  granted  under  tMs 
redelegation. 

Section  B — Authority  Excepted 

The  authority  granted  under  Section  A 
of  this  redelegation  does  not  include 
authority  under  24  CFR  part  1  to  make 
findings  of  compliance  or 
noncompliance  involving  any  of  the  70 
Public  Housing  Agencies  located  in  any 
of  the  36  class  action  counties  involved 
in  the  litigation  In  Young  v.  Kemp.  Civil 
Action  No.  P.  80-8-CA.  E.D.  Tex.,  Paris 
Div. 

Authority:  42  U.S.C.  ZOOOd:  42  U.SiC. 
3535(d). 

Dated:  July  1, 1991. 

Gordon  H.  Mansfield, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[FR  Doc.  81-17968  Filed  7-20-91.  S:45  am] 
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Office  of  the  Regional  Administrator- 
Regional  Hou&ing  ConnmissUmer 

[Docket  No.  D-91-955] 

Acting  Regional  Administrator,  Region 
IV  (Atlanta);  Designation 

agency:  Department  of  Housing  and 
Urban  Development. 
ACTKMC  Designation. 


SUMMARY:  Updates  the  designation  of 
officials  who  may  serve  as  Acting 
Regional  Administrator  for  Region  IV.    ' 
EFFECTIVE  DATE:  July  14. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Lipthrott,  Director, 
Management  Systems  Division,  Office  of 
Admini8^^ation,  Atlanta  Regional  Office, 
Department  of  Housing  and  Urban 
Development,  room  634,  Richard  B. 
Russell  Federal  Building,  75  Spring 
Street  SW.,  Atlanta,  Georgia  30303-3388, 
404-331-5199. 

DesignotiDn  of  Acting  Regional 
Adndnistrator  for  Region  IV 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Regional  Administrator 
during  the  absence  of,  or  vacancy  in  the 
position  of.  the  Regional  Administrator, 
with  all  the  powers,  functions,  and 
duties  redeiegated  or  assigned  to  the 
Regional  Administrator  Provided,  That 


no  official  is  authorized  to  serve  as 
Acting  Regional  Administrator  unless  all 
other  employees  whose  names  or  titles 
precede  his/hers  in  this  designation  are 
unable  to  serve  by  reason  of  absence: 

1.  Deputy  Regional  Administrator. 

2.  Executive  Assistant. 

3.  Director,  Office  of  Housing. 

4.  Director,  Office  of  Administration. 

5.  Director,  Office  of  Public  Housing. 

6.  Director,  Office  of  Community 

Planning  and  Development. 

7.  Regional  Counsel. 

8.  Director,  Office  of  Fair  Housing  and 

Equal  Opportunity. 

9.  Georgia  Program  Coordinator. 

10.  Director,  Operational  Support 

Division. 
This  designation  supersedes  the 
designation  effective  September  11, 1990 
(55  FR  41891,  October  16. 1990). 

(Delegation  of  Authority  by  the  Secretary 
effective  May  4, 1962.  (27  FR  4319,  May  4, 
1962);  Dept.  Interim  Order  U  (31  FH  US, 
January  21, 1966) 

This  designation  shall  be  effective  as  of 
July  14, 1991. 

Raymond  A.  Harris, 

Regiona  I A  dministralor-Regiona!  Housing 
Commissioner,  Region  FV  (Atlanta). 
(FR  Doc.  91-17986  Filed  7-2»-91:  8:45  am] 
WLUNO  CODE  4210-01-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

Susanville  District  Advisory  Council; 

Meeting 

AQENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  meeting. 


summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  95-579 
(FLPMA),  that  the  SusanvUle  District 
Advisory  Council  will  hold  a  business 
meeting  on  Thursday,  August  29, 1991, 
from  10  a.m.  to  4:30  p.m.  in  the 
Conference  Room  of  the  Bureau  of  Land 
Management's  (BLM)  Susanville  District 
Office,  705  Hall  Street,  Susanville. 
California,  96130.  Topics  scheduled  for 
discussion  include  resource  values  and 
management  needs  in  High  Rock 
Canyon,  development  of  an  interim 
management  plan  for  the  Black  Rock 
Desert  and  High  Rock  Canyon  areas, 
formation  of  a  Susanville  and 
Winnemucca  District  Advisory  Council 
subcommittee  on  the  Black  Rock  Desert 
and  High  Rock  Canyon,  the  upcoming 
appointment  of  council  members  and  a 
change  in  chairmanship.  The  meeting 
will  also  include  a  pubhc  discussion  of 
the  Susanville  District's  FY  1992 
helicopter  gathering  plans  for  wild 


horses  and  burros.  "Hie  council  will  also 
be  updated  on  other  BLM  progrants  and 
initiatives. 

The  meetirig  is  open  to  the  public  and 
interested  persons  may  make  oral 
statements  or  file  a  written  statement 
for  the  council's  consideration.  Those 
wishing  to  make  oral  statements  must 
notify  the  Susanville  District  Manager. 
705  Hall  Street,  Susanville,  CA  96130.  by 
Monday,  Aug.  19, 1991.  Depending  on 
the  number  of  persons  wishing  to  speak, 
a  time  limit  may  be  imposed. 

For  further  information,  contact  Jeff 
Fontana,  (916)  257-5381. 
Robert  {.  Slmve, 
Aasociate  District  Manager 
[TO  Doc.  91-17975  Filed  7-29-81;  8:45  am) 
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National  Park  Service 

Final  Environmental  Impact  Statement, 
George  Wastilngton  Memorial 
Parkway— Potomac  Qreans 

aoency:  National  Park  Service.  Interior. 

ACTION:  Notice  of  availability  of  final 
environmental  impact  statement. 

summary:  Notice  is  hereby  given  that 
the  National  Park  Service  is  releasing  a 
final  Environmental  Impact  Statement 
for  George  Washington  Memorial 
Parkway,  Potomac  Greens,  Virginia. 
TTiis  Environmental  Inqjact  Statement  is 
required  by  Public  Law  100-448.  and 
addresses  the  potential  impacts  to  the 
George  Washington  Memorial  Parkway 
which  may  result  from  proposed  private 
development  of  the  38-acre  Potomac 
Greens  tract  located  immediately  to  the 
west  of  Daingerfield  Island  on  the 
Parkway  in  Alexandria.  Virginia.  The 
Environmental  Impact  Statement 
focuses  on  the  potential  impacts  of  the 
planned  Potomac  Greens  development 
on  traffic  and  the  visual,  recreational, 
and  historical  integrity  of  the  Parkway. 
The  Environmental  Impact  Statensent 
presents  mitigating  alternatives  for 
consideration. 

TTie  final  Environmental  Impact 
Statement  will  be  available  for  pubhc 
review  at  the  National  Park  Service, 
National  Capital  Region,  Office  of  Land 
Use  Coordination.  1100  Ohio  Drive  SW.. 
room  201,  Washington,  DC. 

SUPPLEMeNTARV  INFOWMATION:  Send 
requests  for  further  information  to  Mr. 
John  Parsons,  Associate  Regional 
Director,  Land  Use  Coordination, 
National  Park  Service,  National  Capital 
Region,  1100  Ohio  Drive  SW.. 
Washington.  DC  20242. 


36064 


Dated:  July  17. 1991. 
Robert  Stanton, 

Regional  Director.  National  Capital  Region. 
(FR  Doc.  91-13016  Filed  7-29-91;  8:45  am] 

BlUJfKI  CODE  4310-70-M 


Civil  War  Sites  Advisory  Commission; 

Meetings 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting  of  the  Civil 
War  Sites  Advisory  Commission. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  5  U.S.C.  Appendix  (1988).  that  a 
meeting  of  the  Civil  War  Sites  Advisory 
Commission  will  be  held  on  August  16, 
1991  in  the  First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington.  DC. 

The  meeting  will  begin  at  9  a.m.  and 
conclude  at  4  p.m. 

This  meeting  constitutes  the  second 
meeting  of  the  Commission.  The 
Commissioners  will  hear  various  reports 
on  the  proposed  work  of  the 
Commission. 

Space  and  facilities  to  accommodate 
members  of  the  public  are  limited  and 
persons  will  be  accommodated  on  a 
first-come,  first-served  basis.  Anyone 
may  file  with  the  Board  a  written 
statement  concerning  matters  to  be 
discussed. 

Persons  wishing  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Dr.  Marilyn  Nickels,  Interagency 
Resources  Division,  P.O.  Box  37127, 
Washington.  DC  20013-7127  (telephone 
202-343-9549).  Draft  summary  minutes 
of  the  meeting  will  be  available  for 
public  inspection  about  8  weeks  after 
the  meeting,  in  room  6111,  llOO  L  Street 
NW.,  Washington,  DC. 

Dated;  July  22. 1991. 
Lawrenc*  E.  Aten. 

Acting  Executive  Director  and  Chief. 

Interagency  Resources  Division. 

[FR  Doc.  91-18017  Filed  7-2»-fll;  8:45  amj 
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\ 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  July  16, 
1991.  Pursuant  to  S  60.13  of  36  CFR  part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 


20013-7127.  Written  comments  should 

be  submitted  by  August  14, 1991. 

Carol  D.  Shull, 

Chief  of  Registration,  National  Register. 

COLORADO 

Mesa  County 

Devils  Kitchen  Picnic  Shelter  (Colorado 
National  Mounument  MPS),  NearE 
entrance.  Colorado  National  Monument. 
Grand  Junction  vicinity,  91001051 

Rim  Rock  Drive  Historic  District  (Colorado 
National  Monument  MPS),  Extending  S 
and  E  from  W  entrance  to  E  entrance, 
Colorado  National  Monument.  Grand 
Junction  vicinity.  91001054 

Saddlehorn  Historic  District  (Colorado 
National  Monument  MPS),  Near  W 
entrance.  Colorado  National  Monument. 
Grand  Junction  vicinity,  91001053 

Serpent's  Trail  (Colorado  National 
Monument  MPS).  Near  E  entrance, 
Colorado  National  Monument,  Grand 
Junction  vicinity.  91001052 

LOUISIANA 

Caddo  Parish 

Long.  Huey  P.,  House,  305  Forest  Ave.. 
Shreveport  91001060 

Pointe  Coupee  Parish 

Labatut  (Louisiana's  French  Creole 
Architecture  MPS),  Jet  of  LA  420  and  LA 
10,  New  Roads  vicinity.  91001056 

MINNESOTA 

Hennepin  County 

Church  of  St  Stephen  (Catholic).  2201  Clinton 
Ave.  S.,  Minneapolis,  91001058 

Itasca  County 

Bovey  Village  Hall  (Federal  Relief 
Construction  in  Minnesota  MPS),  402  2d 
St.,  Bovey.  91001059 

Lac  Qui  Parle  County 

Lac  qui  Parle  State  Park  WPA— Rustic  Style 
Historic  District  (Minnesota  State  Park 
CCC/WPA/Rustic  Style  MPS).  Off  Co. 
Hwy.  33  at  SE  end  of  Lac  qui  Parle 
Township.  Montevideo  vicinity.  91001055 

St.  Louis  County 

Congdon,  Chester  and  Clara.  Estate,  3300 
London  Rd..  Duluth.  91001057 

[FR  Doc  91-18018  Filed  7-2»-91;  8:45  am] 
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INTERSTATE  COIWMERCE 
COMMISSION 

[Financ*  Docket  No.  31845] 

Adrian  ft  Blissfteld  Rail  Road  Co^ 
Modified  Rail  Certificate 

On  February  25. 1991,  Adrian  4 
Blissfield  Rail  Road  Company  (A&B) 
filed  a  notice  for  a  modified  certificate 
of  public  convenience  and  necessity 
under  49  CFR  1150.23  to  operate  a  rail 
line  in  Lenawee  County,  MI,  owned  by 


the  Michigan  Department  of  ' 
Transportation  (MOOT),  consisting  of 
19.35  miles  of  track  in  three  segments: 

(1)  Between  milepost  325.5,  at 
Lenawee  Junction,  and  milepost  332.9, 
near  Adrian,  a  distance  of  7.40  miles 
(Segment  1); 

(2)  a)  Between  mileposts  0.0  and  0.25, 
at  or  near  Lenawee  Junction,  and  b) 
between  milepost  315.5,  at  Riga,  and 
milepost  325.5,  a  distance  of  10.25  miles 
(Segment  2); 

(3)  Between  milepost  0.0,  at 
Grosvenor,  and  milepost  1.7,  a  point 
near  the  north  bank  of  the  Raisin  River, 
a  distance  of  1.70  miles  (Segment  3). 

Segments  1  and  3  were  not  designated 
to  Consolidated  Rail  Corporation 
(Conrail),  but  were  available  for  subsidy 
under  section  304  of  the  Regional  Rail 
Reorganization  Act  of  1973.  USRA-Final 
System  Plan-July  1975— Vol.  II,  pp.  156- 
57,  respectively.  From  April  1. 1978, 
when  Penn  Central  discontinued  service, 
until  September  30, 1977,  the  State  of 
Michigan  provided  operating  subsidies 
to  Conrail  on  both  segments.  From 
October  1, 1977,  until  September  30, 
1990,  Lenawee  County  Railroad 
Company,  Inc.  (LCR),  was  the 
designated  operator  (D-OP)  of  Segments 
1  and  3.  The  State  of  Michigan 
purchased  both  segments  from  Penn 
Central  on  February  15, 1984. 

Segments  1  and  3  qualify  for  a 
modified  certificate  of  public 
convenience  and  necessity.  A  rail  line 
which  was  approved  for  abandonment 
under  the  Final  System  Plan,  but  over 
which  operations  were  continued  by  a 
D-OP,  has  been  "fully  abandoned,  or 
approved  for  abandonment"  within  the 
meaning  of  49  CFR  1150.21.  See  Finance 
Docket  No.  28990F.  Common  Carrier 
Status  of  States,  State  Agencies  and 
Instrumentalities,  and  Political 
Subdivisions  (not  printed),  served  July 
16, 1981,  pp.  9-10. 

Conrail's  application  to  abandon 
Segment  2  was  dismissed  when  a 
purchase  agreement  was  entered  into 
under  the  offer  of  financial  assistance 
procedures.  See  Docket  No.  AB-167 
(Sub-No.  154N),  Conrail  Abandonment 
of  the  Clinton  and  Vulcan  Secondary 
Track  in  MI  (not  printed),  served  June  9, 
1982.  The  acquisition  by  MOOT  was 
consummated  November  30, 1982.  Under 
a  modified  rail  certificate  issued  in 
Finance  Docket  No.  29997,  LCR  operated 
the  segment  until  September  30, 1990. 

Segment  2  was  "approved  for 
abandonment"  within  the  meaning  of  49 
CFR  1150.21  and  thus  (as  in  the  LCR 
proceeding)  qualifies  for  a  modified 
certificate.  See  Common  Carrier  Status 
of  States,  State  Agencies,  363  I.C.C.  132. 
135  (1980).  and.  e.g..  Finance  Docket  No. 


30383.  Caney,  Fork  &  Wf 
Inc.  Modified  Rail  Certifi 
printed),  served  January 

Operations  under  the  i 
certificate  were  to  have  i 
or  about  February  1, 199 
agreement  between  the  J 
Michigan  and  A&B  expir 
30, 1993.  Service  will  be  i 
shippers  on  an  "as  needi 
involved  line  connects  a 
Norfolk  Southern  Corpor 
MI.  to  Fort  Wayne.  IN.  n 
Lenawee  Junction  with  S 
Michigan  Railroad  Socie 
Riga  with  Grand  Trunk  \ 
Railroad  Company. 

The  Conunission  will  t 
this  notice  on  the  Associ 
American  Railroads  (Cai 
Division]  as  agent  of  all  i 
subscribing  to  the  car-sei 
hire  agreement,  and  on  tl 
Short  Line  Railroad  Assc 

By  the  Commission,  Davi( 
Director.  Office  of  Proceedii 

Dated:  July  24. 1991. 
Sidney  L.  Strickland.  )r„ 

Secretary. 

(FR  Doc.  91-18007  Piled  7-25 

BtUJNQ  CODE  T03S41-II 


DEPARTMENT  OF  LABC 

Employment  and  Tralnli 
Administration 

Determinations  Regard! 
Apply  for  Worker  AdJusi 
Assistance 

In  accordance  with  sec 
Trade  Act  of  1974  (19  U.S 
Department  of  Labor  hen 
summaries  of  determinat 
eligibility  to  apply  for  adj 
assistance  issued  during 
July  1991. 

In  order  for  an  affirmat 
determination  to  be  madt 
certification  of  eligibility 
adjustment  assistance  to 
of  the  group  eligibility  re( 
section  222  of  the  Act  mu 

(1)  That  «  significant  ni 
proportion  of  the  workert 
workers'  firm,  or  an  appn 
subdivision  thereof,  have 
or  partially  separated. 

(2)  That  sales  or  produc 
of  the  firm  or  subdivision 
decreased  absolutely.^  an( 

(3)  That  increases  of  in 
articles  like  or  directly  co 
articles  produced  by  the  i 
appropriate  subdivision  Y 
contributed  importantly  i 
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1.  Adrian  & 
jmpany  (A&B) 
iified  certificate 
and  necessity 
o  operate  a  rail 
y,  MI.  owned  by 


the  Michigan  Department  of  ' 
Transportation  (MDOT).  consisting  of 
19.35  miles  of  track  in  three  segments: 

(1)  Between  milepost  325.5,  at 
Lenawee  Junction,  and  milepost  332.9. 
near  Adrian,  a  distance  of  7.40  miles 
(Segment  1); 

(2)  a)  Between  mileposts  0.0  and  0.25. 
at  or  near  Lenawee  Junction,  and  b) 
between  milepost  315.5,  at  Riga,  and 
milepost  325.5,  a  distance  of  10.25  miles 
(Segment  2); 

(3)  Between  milepost  0.0.  at 
Grosvenor,  and  milepost  1.7,  a  point 
near  the  north  bank  of  the  Raisin  River, 
a  distance  of  1.70  miles  (Segment  3). 

Segments  1  and  3  were  not  designated 
to  Consolidated  Rail  Corporation 
(Conrail),  but  were  available  for  subsidy 
under  section  304  of  the  Regional  Rail 
Reorganization  Act  of  1973.  USRA-Final 
System  Plan-July  1975— Vol.  H.  pp.  156- 
57.  respectively.  From  April  1, 1978. 
when  Penn  Central  discontinued  service, 
until  September  30. 1977.  the  State  of 
Michigan  provided  operating  subsidies 
to  Conrail  on  both  segments.  From 
October  1. 1977.  until  September  30. 
1990.  Lenawee  County  Railroad 
Company.  Inc.  (LCR),  was  the 
designated  operator  (D-OP)  of  Segments 
1  and  3.  The  State  of  Michigan 
purchased  both  segments  from  Penn 
Central  on  February  15, 1984. 

Segments  1  and  3  qualify  for  a 
modiHed  certificate  of  public 
convenience  and  necessity.  A  rail  line 
which  was  approved  for  abandonment 
under  the  Final  System  Plan,  but  over 
which  operations  were  continued  by  a 
D-OP,  has  been  "fully  abandoned,  or 
approved  for  abandonment"  within  the 
meaning  of  49  CFR  1150.21.  See  Finance 
Docket  No.  28990F.  Common  Carrier 
Status  of  States,  State  Agencies  and 
Instrumentalities,  and  Political 
Subdivisions  (not  printed],  served  July 
16. 1981.  pp.  9-10. 

Conrail's  application  to  abandon 
Segment  2  was  dismissed  when  a 
purchase  agreement  was  entered  into 
under  the  offer  of  financial  assistance 
procedures.  See  Docket  No.  AB-167 
(Sub-No.  154N).  Conrail  Abandonment 
of  the  Clinton  and  Vulcan  Secondary 
Track  in  MI  (not  printed],  served  June  9, 
1982.  The  acquisition  by  MDOT  was 
consummated  November  30. 1982.  Under 
a  modified  rail  certificate  issued  in 
Finance  Docket  No.  29997,  LCR  operated 
the  segment  until  September  30. 1990. 

Segment  2  was  "approved  for 
abandonment"  within  the  meaning  of  49 
CFR  1150.21  and  thus  (as  in  the  LCR 
proceeding]  qualifies  for  a  modified 
certificate.  See  Common  Carrier  Status 
of  States.  State  Agencies,  363  I.C.C.  132. 
135  (1980].  and.  e.g..  Finance  Docket  No. 


30383.  Caney,  Fork  &  Western  Railroad. 
Inc.  Modified  Rail  Certificate  (not 
printed],  served  January  30, 1984. 

Operations  under  the  modified  rail 
certificate  were  to  have  commenced  on 
or  about  February  1, 1991,  and  the 
agreement  between  the  State  of 
Michigan  and  A&B  expires  September 
30, 1993.  Service  will  be  offered  to  all 
shippaTB  on  an  "as  needed"  basis.  The 
involved  line  connects  at  Adrian  with 
Norfolk  Southern  Corporation's  Detroit. 
MI.  to  Fort  Wayne,  IN,  mainline,  at 
Lenawee  Junction  with  Southern 
Michigan  Railroad  Society,  and  near 
Riga  with  Grand  Trunk  Western 
Railroad  Company. 

The  Commission  will  serve  a  copy  of 
this  notice  on  the  Association  of 
American  Railroads  (Car  Service 
Division]  as  agent  of  all  railroads 
subscribing  to  the  car-service  and  car- 
hire  agreement,  and  on  the  Americeui 
Short  Line  Railroad  Association. 

By  th«  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

Dated:  fuly  24.  1991. 
Sidney  L.  Strickkiid.  )r„ 
Secretary. 
(FR  Doc.  91-18007  Piled  7-29-91;  8:45  am] 

BtLUNQ  CODE  7098-01-11 


DEPARTMENT  OF  LABOR 

Employment  and  Trainino 
Administration 

Determination*  Regarding  Eiigit>illty  to 
Apply  for  Worker  Adluatn^nt 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273]  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibihty  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
July  1991. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1]  Tliat  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2]  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  %vith 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 


separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  oroduction. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3] 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-25.772;  Cooper  Industries, 

Copper  Distribution  Equipment  Div., 

Earlysville,  VA 
TA-W-25,823;  Thronton  Drum  Ring. 

Springfield.  NJ 
TA-W-2S.754;  SD.  Warren  Co..  Div.  of 

Scott  Paper  Co.,  WestbrocA.  ME 
TA-W-25.799;  Eastern  Steel  Barrel 

Corp.,  Rscataway,  NJ 
TA-W-25.851;  Sunshine  Mining  Co  (Big 

Creek),  Kellogg.  ID 
TA-W-25,808:  Kelsey-Hayes  Corp..  Mt. 

Vernon.  OH 
TA-W-25.817;  Santa  Fe  Minerals,  Inc.. 

Dalla8,TX 
TA-W-25,818;  Santa  Fe  Minerals.  Inc. 

El  Reno.  OK 
TA-W-25,819:  Santa  Fe  Minerals,  Inc., 

Lafayette,  LA 
TA-W-25,820;  Santa  Fe  Minerals.  Inc.. 

Tulsa.  OK 
TA-W-26,006;  Santa  Fe  Minerals,  Inc., 

Middletown,  CA 
TA-W-26,007;  Santa  Fe  Minerals,  Inc., 

TjTone.  OK 
TA-W-26.008;  Santa  Fe  Minerals.  Inc. 

Fort  Smith,  AR 
TA-W-26.009;  Santa  Fe  Minerals,  Inc., 

Live  Oak,  CA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-25.863;  Durawool.  Inc..  Queens 
Village.  NY 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25.856;  AT  and  T 

Communications.  Buffalo.  NY 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-25.80S;  Haggiunds  Denison. 

Marysville,  OH 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-^5.857;  B  and  S  Testers,  Gillette, 

WY 
The  investigation  revealed  that 
criterion  (1]  has  not  been  met.  A 
significant  number  or  proportion  of  ftie 
workers  did  not  become  totally  or 


partially  separated  as  required  for 
certification. 

Affirmative  Detenninatioiis 

TA-W-25,854;  The  William  Carter  Co.. 
Vicksburg,  MS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  2. 
1990. 

TA-W-25,833:  C  and  R  Cedar,  Fortes. 
WA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  8. 
1990. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  July.  1991. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  ]uly  22. 1981. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance, 

[FR  Doc  01-16001  Filed  r-afr-m;  8:45  am] 

SNJJNaCOOC  4«1«.4»4I 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Noties  (SI-eT)] 

NASA  Advisery  CouncN  (NAC),  Space 
Systenfi  and  Technology  Advisory 
Committee  (SSTAC);  Meeting 

AQCMCV:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  meeting  change. 

FEDERAL  REGISTER  CPTATION  OF 
PNEVIOUS  ANMOUMCCMCirr  5efll31970, 

Notice  Number  91-65,  July  12, 1991. 

PREVrOUSLY  ANNOUNCED  THMES  AND 
DATES  OF  MEETING:  August  8. 1991.  8:15 
a.m.  to  4:15  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Catherine  Smith.  Office  of 
Aeronautics,  Exploration  and 
Technology,  National  Aeronautics  and 
Space  Administration.  Washington,  DC 
20546,  202/453-2367. 

CHANGES  m  THE  MMmMO.  The  agenda 
for  this  meeting  has  been  revised  to  read 
as  follows: 
Agenda 

August  8, 1991 
8:15  a.m.— Opening  Remarks. 
8:30  ajn. — Welcome,  Fiscal  Year  1082 
Budget  Status. 
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9  a.m. — Result)  and  Discussion  of 
Integrated  Technology  Plan  External 
Review. 

4  p.m. — Summary  Session. 

4:15  p.m. — Adjourn. 

Dated;  July  25, 1991. 
Philip  D.  Waller, 

Deputy  Director.  Management  Operations 
Office. 

[FR  Doc.  91-17971  Filed  7-23-91;  8:45  am] 

BILUNQ  CODE  7S10-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Sctiedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 

Administration.  Office  of  Records 

Administration. 

action:  Notice  of  availability  of 

proposed  records  schedules:  request  for 

comments. 


summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a{a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before 
September  13, 1991.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  tHe  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  cuntrol  this  acciunulation,  agency 


records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Army  (Nl-AU- 
91-10).  Records  relating  to  general 
officer's  quarters. 

2.  Department  of  the  Army  (Nl-AU- 
91-11).  Records  relating  to  revocation  of 
clinical  privileges  of  health  care 
providers. 

3.  Department  of  the  Army  (Nl-AU- 
91-12).  Records  relating  to  publishing 
and  printing. 

4.  Department  of  the  Army  (Nl-AU- 
91-13).  Records  relating  to  the 
accommodation  of  religious  practices. 

5.  Defense  Logistics  Agency  (Nl-361- 
91-13).  Contract  management  records. 

6.  Department  of  the  Navy  (Nl-NU- 
89-4).  Routine  and  facilitative  records 
relating  to  the  general  administrative 
management  of  the  Department. 

7.  Department  of  the  Navy  (Nl-NU- 
89-5).  Routine  and  facilitative  records 
relating  to  operations  and  readiness. 

8.  Department  of  Commerce,  Bureau  of 
the  Census,  Geography  Division  (Nl-29- 
91-2).  1990  Decennial  Census  computer 
plot  tapes. 


9.  Federal  Deposit  Insurance 
Corporation  (Nl-34-91-5).  Bank 
liquidation  records. 

10.  Department  of  Health  and  Human 
Services,  Family  Support  Administration 
(N 1-292-90-4).  Comprehensive  schedule 
for  the  Office  of  Refugee  Resettlement. 

•  11.  Department  of  Justice,  Criminal 
Division  (Nl-60-91-5).  Subject,  project, 
and  correspondence  files  of  the  Deputy 
Assistant  Attorneys  General. 

12.  Bureau  of  Labor  Statistics,  Office 
of  Compensation  and  Working 
Conditions  (Nl-257-91-2).  Test  project 
professional,  administration,  technical, 
and  clerical  pay  survey  forms,  1987. 

13.  National  Archives  and  Records 
Administration  (Nl-GRS-91-4). 
Modification  of  the  retention  period 
provided  by  the  General  Records 
Schedules  for  microform  inspection 
records. 

14.  National  Capital  Planning 
Commission  {Nl-328-91-1).  Audiotapes 
of  National  Capital  Planning 
Commission  meetings,  for  which 
transcripts  exist. 

15.  Department  of  the  Treasury, 
Energy  Policy  Group  (Nl-56-91-3). 
Administrative  records  of  the 
Emergency  Petroleum  Supply 
Committee,  1973-75. 

16.  Department  of  the  Treasury,  Office 
of  the  Secretary  (Nl-56-91-4). 
Fragments  of  the  office  file  of  Charies  E. 
Walker,  Under  Secretary  of  the 
Treasury,  1969-71. 

Dated:  July  19. 1991. 
Don  W.  WUbod, 
Archivist  of  the  United  States. 
[FR  Doc.  91-17974  Filed  7-29-91;  8:45  am] 

BILLINQ  CODE  7S1S-01-H 


NATIONAL  COMMISSION  ON 
ACQUIRED  IMMUNE  DEFICIENCY 
SYNDROME 

Working  Group  on  Religious 
Communities 

AQENCY:  National  Commission  on 
Acquired  Immune  Deficiency  Syndrome. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463  as  amended,  the  National 
Commission  on  Acquired  Immune 
Deficiency  Syndrome  annoimces  a 
forthcoming  meeting  of  the  Working 
Group  on  Religious  Communities. 
DATE  AND  TIME:  Monday,  August  26, 
1991,  9  a.m.  to  5  p.m. 
place:  Omni  Shoreham  Hotel,  2500 
Calvert  Street  NW..  Washington.  DC 

TYPE  OF  MEETING:  Open. 


FOR  further  INFORMATIO 

Maureen  Byrnes,  Executiv 
The  National  Commission 
Immune  Deficiency  Syndr 
Street  NW.,  suite  815,  Wa 
20006  (202)  254-5125.  Recc 
kept  of  all  Commission  pr 
shall  be  available  for  publ 
at  this  address. 
agenda:  a  Working  Groi 
Commission  will  hold  a  m 
identify  the  current  issues 
of  religious  communities  r 
the  HIV/AIDS  epidemic,  t 
the  interface  between  the 
communities'  response  an 
Government's  response  to 
AIDS  epidemic. 

Interpreting  services  are 
deaf  people.  Please  call  oi 
number  (202)  254-3816  to  i 
services  no  later  than  Aug 

Dated:  July  24, 1991. 
Maureen  Byrnes, 
Executive  Director. 
[FR  Doc.  91-17992  Filed  7-29- 

BILUNQ  COM  M20-CN-M 


NATIONAL  FOUNDATION 
ARTS  AND  THE  HUMANI1 

Media  Arts  Advisory  Pani 

Pursuant  to  section  10(a 
Federal  Advisory  CommitI 
L.  92-463),  as  amended,  no 
given  that  a  meeting  of  the 
Advisory  Panel  (Media  Ar 
National  Services  I  Sectioi 
National  Council  on  the  A 
held  on  August  12, 1991  frc 
p.m.  and  August  13  from  9 
in  room  716  at  the  Nancy  I 
1100  Pennsylvania  Avenue 
Washington,  DC  20506. 

A  portion  of  this  meetinj 
to  the  public  on  August  13 
p.m.-5:30  p.m.  The  topic  w 
discussion. 

The  remaining  portions  ( 
on  August  12  from  9  a.m.-fi 
August  13  from  9  a.m.-4:30 
the  purpose  of  Panel  review 
evaluation,  and  recommen 
applications  for  financial  a 
under  the  National  Founds 
Arts  and  the  Humanities  A 
amended,  including  inform 
confidence  to  the  agency  b 
applicants.  In  accordance  ^ 
determination  of  the  Chain 
1991.  these  sessions  will  bt 
public  pursuant  to  subsecti 
and  (9)(B)  of  section  552b  c 
United  States  Code. 

Any  interested  persons  t 
observers,  meetings,  or  por 
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9.  Federal  Deposit  Insurance 
Corporation  (Nl-34-91-5).  Bank 
liquidation  records. 

10.  Department  of  Health  and  Human 
Services,  Family  Support  Administration 
(Nl-292-90-4).  Comprehensive  schedule 
for  the  Office  of  Refugee  Resettlement. 

11.  Department  of  Justice,  Criminal 
Division  (Nl-60-91-5).  Subject,  project, 
and  correspondence  files  of  the  Deputy 
Assistant  Attorneys  General. 

12.  Bureau  of  Labor  Statistics,  Office 
of  Compensation  and  Working 
Conditions  (Nl-257-91-2).  Test  project 
professional,  administration,  technical, 
and  clerical  pay  survey  forms,  1987. 

13.  National  Archives  and  Records 
Administration  (Nl-GRS-91-4). 
Modification  of  the  retention  period 
provided  by  the  General  Records 
Schedules  for  microform  inspection 
records. 

14.  National  Capital  Planning 
Commission  (Nl-328-91-1).  Audiotapes 
of  National  Capital  Planning 
Commission  meetings,  for  which 
transcripts  exist. 

15.  Department  of  the  Treasury, 
Energy  Policy  Group  (Nl-56-91-3). 
Administrative  records  of  the 
Emergency  Petroleum  Supply 
Committee,  1973-75. 

16.  Department  of  the  Treasury,  Office 
of  the  Secretary  (Nl-56-91-4). 
Fragments  of  the  office  file  of  Charles  E. 
Walker,  Under  Secretary  of  the 
Treasury,  1969-71. 

Dated:  July  19. 1991. 
Don  W.  Wilson, 
Archivist  of  the  United  States. 
[FR  Doc.  91-17974  Filed  7-29-91;  8:45  amj 

BILLINQ  COOE  7S1S-01-H 


NATIONAL  COMMISSION  ON 
ACQUIRED  IMMUNE  DEFICIENCY 
SYNDROME 

Working  Group  on  Religious 
Communities 

AGENCY:  National  Commission  on 
Acquired  Immune  Deficiency  Syndrome. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463  as  amended,  the  National 
Commission  on  Acquired  Immune 
Deficiency  Syndrome  announces  a 
forthcoming  meeting  of  the  Working 
Group  on  Religious  Communities. 
DATE  AND  TIME:  Monday,  August  26, 
1991,  9  a.m.  to  5  p.m. 
place:  Omni  Shoreham  Hotel,  2500 
Calvert  Street  NW..  Washington,  DC 
TYPE  OF  MEETINQ:  Open. 


FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  Byrnes,  Executive  Director, 
The  National  Commission  on  Acquired 
Immune  Deficiency  Syndrome,  1730  K 
Street  NW.,  suite  815,  Washington.  DC 
20006  (202)  254-5125.  Records  shall  be 
kept  of  all  Commission  proceedings  and 
shall  be  available  for  public  inspection 
at  this  address. 

agenda:  a  Working  Group  of  the 
Commission  will  hold  a  meeting  to 
identify  the  current  issues  and  concerns 
of  religious  communities  responding  to 
the  HIV/AIDS  epidemic,  and  to  discuss 
the  interface  between  the  religious 
communities'  response  and  the  Federal 
Government's  response  to  the  HIV/ 
AIDS  epidemic. 

Interpreting  services  are  available  for 
deaf  people.  Please  call  our  TDD 
number  (202)  254-3816  to  request 
services  no  later  than  August  19, 1991. 

Dated:  |uly  24, 1991. 
Maureen  Byrnes, 
Executive  Director. 
|FR  Doc.  91-17992  Filed  7-29-91;  8:45  am] 

BILUNO  COOC  M20-CN-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Media  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Media  Arts  Centers/ 
National  Services  I  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  August  12, 1991  from  9  a.m.-6:30 
p.m.  and  August  13  from  9  a.m.-5:30  p.m. 
in  room  716  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  13  from  4:30 
p.m.-5:30  p.m.  The  topic  will  be  policy 
discussion. 

The  remaining  portions  of  this  meeting 
on  August  12  from  9  a.m.-6:30  p.m.  and 
August  13  from  9  a.m.-4:30  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1991,  these  sessions  will  be  closed  to  the 
public  pursuant  to  subsection  (c)(4),  (6) 
and  {9)(B)  of  section  552b  of  title  5, 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof. 


of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endov«nent  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Yvonne  M.  Sabioe, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc.  91-17976  Filed  7-2»-91;  8:45  am) 
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Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Utilization  of  Museum 
Resources  "A"  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
August  12-13, 1991  from  9:15  a.m.-S:30 
p.m.  in  room  730  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  12  from  9:15 
a.m.-lO  a.m.  The  topics  will  be  opening 
remarks  and  general  discussion. 

The  remaining  portions  of  this  meeting 
on  August  12  from  10  a.m.-5:30  p.m.  and 
August  13  from  9:15  a.m.-5:30  p.m.  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5. 
1991,  these  sessions  will  be  closed  to  the 


public  pursuant  to  subsection  (c)(4].  (6) 
and  (9)(B)  of  section  552b  of  title  5, 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/882-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  01-17978  Filed  7-29-01;  8:45  am] 
BHJJNO  COM  mr-et-a 


Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Utilization  of  Museum 
Resources  "B"  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
August  14-15, 1991  from  9:15  a.m.-5:30 
p.m.  in  room  730  at  the  Nancy  Hanks 
Center,  1100  Permsylvania  Avenue. 
NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  14  from  9:15 
a.m.-lO  a.m.  The  topics  will  be  opening 
remarks  and  general  discussion. 

The  remaining  portions  of  this  meeting 
on  August  14  fitim  10  a.m.-5:30  p.m.  and 
August  15  horn  9:15  a.m.^:30  p.m.  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
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confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1991,  these  sessions  will  be  closed  to  the 
public  pursuant  to  subsection  (c)  (4).  (6) 
and  (9)(B)  of  section  552b  of  Title  5. 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disabihty,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5498,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20508.  or  call  (202)  682-5433. 
Yvomifl  M.  Sabiiw, 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
(FR  Doc.  91-17979  Filed  7-29-91;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Renewal;  Antarctic  Pollution  Control 
Task  Group 

Because  the  proposed  Environmental 
Act  has  not  yet  been  signed,  it  is 
necessary  that  the  Antarctic  Pollution 
Control  Task  Group  be  extended  to 
December  31, 1991  to  accommodate 
more  meetings.  Therefore,  the  Assistant 
Director  for  Geosciences  has  determined 
that  the  renewal  of  the  Antarctic 
Pollution  Control  Task  Group  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Director, 
National  Science  Foundation  (NSF)  by 
42  U.S.L.  1861  et  seq.  This  determination 
followb  consultation  with  the  Committee 
Management  Secretariat  General 
Services  Administration. 
NAME  OF  coMMrrTEE:  AntarcUc  Pollution 
Control  Task  Group. 


PURPOSE:  The  Antarctic  Conservation 
Act  requires  the  Director  of  the  National 
Science  Foundation  to  designate 
pollutants  and  specify  those  actions 
which  must  or  must  not  be  taken  in 
order  to  prevent  or  control  the  discharge 
or  other  disposal  of  pollutants  from  any 
source  within  Antarctica.  16  U.S.C. 
24C5(b]  (6)  and  (7).  The  Advisory 
Committee  will  assist  the  National 
Science  Foundation  in  formulating  these 
pollution  control  regulations. 

RESPONSIBLE  NSF  OFFICIAL:  Mr. 

Lawrence  Rudolph.  Deputy  General 
Counsel,  National  Science  Foundation, 
room  501. 1800  G  Street.  NW.. 
Washington.  DC  20550  (202)  357-9435. 

Dated:  July  24. 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  91-17966  FUed  7-29-91;  8:45  am] 
MUMO  CODE  7S65-01-M 


Office  of  Experimental  Programs 
Proposal  Review  Panel,  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  and  provide  advice  and 
recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  EPSCoR  Final  Review  Panel. 

Dates:  August  14-16, 1991. 

Times:  3:30  p.m.-9  p.m.,  August  14, 1991;  8 
a.m.-g  p.m.,  August  15. 1991;  8  a.m.-12  p.m., 
August  16, 1991. 

Place:  New  Hampshire  Suites  Hotel,  1121 
New  Hampshire  Avenue  NW.,  Washington. 
DC  20037. 

Ty-pe  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  proposals 
from  fifteen  states  and  the  Commonwealth  of 
Puerto  Rico  submitted  to  the  EPSCoR 
Advanced  Development  competitioa 

Contact  Dr.  Richard  J.  Anderson.  Program 
Manager,  Office  of  Experimental  Programs, 
National  Science  Foundation,  room  1228. 
Washington.  DC  20550  (202)  357-756a 


Dated:  )uly  25. 1991. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  91-17985  Filed  7-29-91;  8:45  am] 
BILUNO  CODE  7SS»-C1-H 


NUCLEAR  REGULATORY 
COMMISSION 

Below  Regulatory  Concern;  Policy 
Statement 

AOENCy:  Nuclear  Regulatory 
Commission. 

action:  Deferral  of  action;  Initiation  of  a 
consensus  process. 

summary:  The  Commission  is  declaring 
a  moratoriimi  on  the  implementation  of 
its  July  3, 1990.  BRC  Policy  Statement 
and  is  initiating  a  consensus  process  to 
provide  advice  to  the  Commission  on 
the  full  range  of  issues  related  to  the 
BRC  Policy. 

FOR  FURTHER  INFORMATION  CONTACT: 

Francis  X.  Cameron.  U.S.  Nuclear 
Regulatory  Commission.  Washington  DC 
20055.  (301)-492-1803. 
SUPPLEMENTARY  INFORMATION:  On  July 

3, 1990,  the  Commission  published  Its 
Below  Regulatory  Concern  Policy 
Statement  ( 'BRC  Policy")  in  the  Federal 
Register.  The  BRC  Policy  Statement 
established  the  framework  within  which 
the  Commission  will  formulate  rules  or 
make  licensing  decisions  to  exempt  from 
some  or  all  regulatory  controls  certain 
practices  involving  small  quantities  of 
radioactive  materials.  The  adoption  of 
the  policy  resulted  in  widespread  public 
concern  over  the  implications  of  the  new 
Policy.  In  an  effort  to  better  understand 
the  natxire  of  these  concerns,  and  to 
ensure  that  a  BRC  Policy  be  based  on 
clear  and  comprehensive  information, 
the  Commission  decided  to  consider  the 
use  of  consensus-building  techniques 
and  evaluated  the  feasibihty  of  using  a 
consensus  process  to  address  the  issues 
related  to  the  BRC  Policy.  The 
evaluation  was  conducted  through 
interviews  with  a  wide  number  of 
groups  across  the  various  interests  that 
might  be  affected  by  the  BRC  Policy. 

On  May  21. 1991.  the  Commission  was 
briefed  on  the  results  of  the  feasibility 
evaluation  (SECY-91-132).  One  of  the 
principal  findings  of  the  feasibility 
evaluation  was  that  there  was 
substantial  support  for  a  consensus- 
building  initiative  on  the  BRC  Policy 
issues.  This  support  largely  stemmed 
from  the  dissatisfaction  with  the  process 
that  the  Commission  used  to  develop  the 
BRC  Policy.  Most  groups  felt  tiiat  they 
had  little  effective  input  to  the 
development  of  the  Policy.  For  example. 
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Dated:  July  25. 1991. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  91-17985  Filed  7-29-91;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Below  Regulatory  Concern;  Policy 
Statement 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Deferral  of  action;  Initiation  of  a 
consensus  process. 

summary:  The  Commission  is  declaring 
a  moratorium  on  the  implementation  of 
its  July  3. 199a  BRC  Policy  Statement 
and  is  initiating  a  consensus  process  to 
provide  advice  to  the  Commission  on 
the  full  range  of  issues  related  to  the 
BRC  Policy. 

FOR  FURTHER  INFORMATION  CONTACT: 

Francis  X.  Cameron,  U.S.  Nuclear 
Regulatory  Commission.  Washington  DC 
20055,  (301)-492-1803. 

SUPPLEMENTARY  INFORMATION:  On  July 
3, 1990,  the  Commission  published  its 
Below  Regulatory  Concern  Policy 
Statement  ("BRC  Policy")  in  the  Federal 
Register.  The  BRC  Policy  Statement 
established  the  framework  within  which 
the  Commission  will  formulate  rules  or 
make  licensing  decisions  to  exempt  from 
some  or  all  regulatory  controls  certain 
practices  involving  small  quantities  of 
radioactive  materials.  The  adoption  of 
the  policy  resulted  in  widespread  public 
concern  over  the  implications  of  the  new 
Policy.  In  an  effort  to  better  understand 
the  nature  of  these  concerns,  and  to 
ensure  that  a  BRC  Policy  be  based  on 
clear  and  comprehensive  information, 
the  Commission  decided  to  consider  the 
use  of  consensus-building  techniques 
and  evaluated  the  feasibihty  of  using  a 
consensus  process  to  address  the  issues 
related  to  the  BRC  Policy.  The 
evaluation  was  conducted  through 
interviews  with  a  wide  number  of 
groups  across  the  various  interests  that 
might  be  affected  by  the  BRC  Policy. 

On  May  21, 1991,  the  Commission  was 
briefed  on  the  results  of  the  feasibility 
evaluation  (SECY-91-132).  One  of  the 
principal  findings  of  the  feasibility 
evaluation  was  that  there  was 
substantial  support  for  a  consensus- 
building  initiative  on  the  BRC  Policy 
issues.  This  support  largely  stemmed 
from  the  dissatisfaction  with  the  process 
that  the  Commission  used  to  develop  the 
BRC  Policy.  Most  groups  felt  that  they 
had  little  effective  input  to  the 
development  of  the  Policy.  For  example. 


although  the  Commission  solicited 
comments  from  affected  groups  during 
the  development  of  the  Policy,  it  was 
unclear  to  these  groups  how  their 
comments  were  ultimately  addressed  by 
the  Commission. 

On  June  28, 1991,  based  on  the 
findings  and  recommendations  in  the 
feasibility  evaluation,  the  Commission 
formally  initiated  a  phased  process  for 
seeking  consensus  on  the  full  range  of 
issues  related  to  a  BRC  Policy.  In 
connection  with  the  implementation  of 
this  consensus  process,  the  Commission 
is  declaring  a  moratorium  on  the 
implementation  of  its  July  3, 1990  BRC 
Policy,  including  the  deferral  of  the 
consideration  of  any  BRC  petitions  for 
rulemaking  that  seek  BRC  exemptions 
for  generic  waste  streams  on  a  national 
scale,  such  as  those  requested  pursuant 
to  10  CFR  part  2,  appendix  B.  The 
Commission  has  established  a  target  of 
December,  1992,  as  the  date  for 
completion  of  the  BRC  consensus 
process. 

The  BRC  consensus  process  will  be 
implemented  in  three  phases— (I)  the 
convening  of  a  "core  group",  (II)  the 
creation  of  a  Steering  Committee,  and 
(III)  the  establishment  of  the  plenary 
consensus  body.  Phase  I  involves  the 
convening  of  a  "core  group"  of 
representatives  from  the  highest  levels 
of  leadership  in  the  interests  affected  by 
the  BRC  Policy,  including  a 
Commissioner  of  the  Nuclear  Regulatory 
Commission.  The  core  group  will 
provide  the  foundation  for  proceeding 
further  with  the  BRC  consensus  process 
and  will  focus  on  the  general  framework 
of.  and  conditions  on,  the  consensus 
process.  The  work  of  the  core  group  is  to 
be  completed  by  October  31. 1991.  Hiase 
II  involves  the  creation  of  a  Steering 
Committee,  a  larger  group,  again 
composed  of  representatives  of  the 
groups  affected  by  the  BRC  Policy.  The 
Steering  Committee  will  develop  the 
preliminary  agenda  and  ground  rules  for 
the  BRC  consensus  process  and  will 
issue  the  invitations  to  participate  in  the 
plenary  consensus  body.  It  is 
anticipated  that  the  Steering  Committee 
will  complete  its  work  by  March.  1992. 
Phase  III  will  involve  the  convening  of 
the  plenary  consensus  body.  The 
plenary  body  will  finalize  the  agenda 
and  the  ground  rules  for  the  BRC 
consensus  process  and  will  proceed  to 
discuss  the  various  issues  related  to  the 
BRC  Policy,  including  the  issue  of  the 
need  for  an  overarching  BRC  Policy.  The 
deliberations  of  the  plenary  body  will 
take  place  over  a  nine  to  ten  month 
period,  with  the  ultimate  objective  being 
the  provision  of  advice  to  the 
Commission  on  BRC  Policy  issues. 
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A  primary  recommendation  contained 
in  the  feasibility  evaluation  was  that  it 
was  essential  for  the  representatives  of 
all  affected  interests,  including 
environmental  interests,  to  be  included 
in  the  consensus  process.  Accordingly, 
the  Commission  will  not  continue  to 
pursue  the  consensus  process  in  any 
phase  unless  representatives  of  the  full 
range  of  parties  who  have  demonstrated 
a  major  interest  in  the  BRC  Policy  are 
willing  to  participate.  In  addition,  the 
Commission  believes  that  before 
proceeding  to  the  Phase  11  Steering 
Committee,  there  must  be  assurance  that 
all  parties  who  participate  in  the 
consensus  process  will  agree  to  defer 
litigative  and  legislative  actions  on  BRC 
Policy  issues  during  the  duration  of  the 
BRC  consensus  process.  The  need  for 
such  a  deferral  is  based  on  the 
Commission's  belief  that,  in  order  for 
the  BRC  consensus  process  to  be  fully 
effective,  participants  must  have  some 
assurance  that  their  efforts  will  not  be 
vitiated  by  the  pursuit  of  alternative 
actions  and  to  ensure  that  the  entire 
range  of  issues  are  considered  in  this 
process.  In  fact,  some  groups  vital  to  the 
success  of  the  consensus  process, 
including  the  Commission,  may  be 
unwilling  to  commit  resources  to  the 
process  without  such  an  assurance. 
Accordingly,  a  primary  issue  for 
discussion  by  the  Phase  I  core  group 
must  be  a  determination  of  what  type  of 
deferral  is  necessary  to  provide  such  an 
assurance  and  whether  core  group 
members  and  potential  Steering 
Committee  and  plenary  body  members 
will  agree  to  such  ground  rules.  U 
agreement  cannot  be  reached,  the 
Commission  will  ask  staff  to  initiate  - 
rulemaking  on  a  single  topic,  such  as  the 
establishment  of  residual  contamination 
criteria,  using  a  process  that  will  go 
beyond  the  normal  notice  and  comment 
rulemaking.  This  process  will  include 
the  conduct  of  early  scoping  meetings 
with  all  interested  parties  who  are 
willing  to  participate.  The  objective  of 
using  this  enhanced  rulemaking  process 
would  be  to  fully  ventilate  the  issues 
and  seek  consensus  on  their  resolution 
as  a  basis  for  proposed  rules  on  BRC- 
related  topics. 

Parties  to  the  consensus  process 
should  also  recognize  that  the  NRC  will 
need  to  continue  with  those  activities 
that  are  necessary  to  provide  adequate 
protection  of  the  public  health  and 
safety  and  the  environment,  particularly 
those  activities  concerned  with  the 
clean-up  of  contaminated  sites  in  a 
timely  manner.  Therefore,  although  the 
Commission  is  deferring  implementation 
of  the  BRC  Policy,  the  Commission  must 
carry  out  its  responsibilites  to  address 


issues  related  to  waste  disposal, 
consumer  products,  recycling  of 
materials,  and  decontamination  and 
decommissioning,  as  necessary  and  on  a 
case-by-case  basis,  in  the  manner  in 
wtiich  these  issues  were  considered 
prior  to  the  publication  of  the  BRC 
Pohcy  Statement.  Accordingly,  the  NRC 
staff  will  continue  to  make  licensing 
decisions  invih  ing  exemptions  or  site 
decommissioning  using  existing  rules, 
criteria,  and  practices.  However,  the 
NRC  staff  will  inform  the  Commission  of 
all  significant  or  controversial  actions  of 
this  type.  The  NRC  staff  will  also 
continue  its  development  of  the 
technical  bases  for  BRC-related  actions 
such  as  the  development  of  residual 
contamination  criteria.  This  information 
Vrill  also  prove  useful  to  the  consensus 
body  in  its  deliberations  on  BRC  issues 
such  as  the  residual  radioactivity 
rulemaking,  and  for  any  rulemaking 
proceedings  which  will  resume  at  the 
conclusion  of  the  consensus  process. 

Dated  at  Rockville,  Maryland  this  24th  day 
of  July  1991. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  91-17993  Filed  7-29-91;  8:45  am] 
MUJNO  COOe  7SMV41-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  ExtenaJon  of  SF-171, 171- 
A,  and  172  Submitted  to  0MB  for 
Clearance 

agency:  O^ice  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (Title 
44.  U.S.  Code,  chapter  35),  this  notice 
announces  a  proposed  revision  of  forms 
which  collect  information  from  the 
public.  Standard  Form  171,  Application 
for  Federal  Employment,  Standard  Form 
171-A,  Continuation  Sheet  for  SF 171. 
and  the  Standard  Form  172,  Amendment 
to  Application  for  Federal  Employment- 
SF 171.  comprise  the  major  applications 
forms  used  by  applicants  for  Federal 
employment.  0PM  is  responsible  for 
open  competitive  examinations  for 
admission  to  the  competitive  service,  in 
accordance  with  section  3302,  title  5, 
United  States  Code.  For  copies  of  this 
proposal,  call  C  Ronald  Trueworthy  on 
(703)  908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  by  August  19, 1991. 
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addresses:  Send  or  deliver  comments 
to: 

C.  Ronald  Tnieworthy,  Agency 
Clearance  Officer.  U.S.  Office  of 
Personnel  Management,  room  CHP 
500. 1900  E  Street,  NW..  Washington. 
DC  20415. 
and 

Joseph  Lackey,  Information  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  room  3002, 
New  Executive  Office  Building. 
Washington.  DC  20503. 

FOR  FUI»THI=R  INFORMATION  CONTACT: 

Laurence  T.  Lorenz.  (202)  606-0980. 

U.S.  Office  of  Personnel  Management. 

Constancn  B^rry  Newman. 

Director 

(FR  Doc  91-17950  Filed  7-29-81;  &45  amj 

MLUNQ  CODE  UlS-OI-ll 


Request  for  Clearance  of  Form  SF 
2803  and  SF  3108 

aqency:  Office  of  Personnel 

Management 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  Code,  chapter  35).  this  notice 
announces  a  request  for  clearance  of  an 
information  collection.  Forms  SF  2803. 
Application  to  Make  Deposit  or 
Redeposit  (CSRS),  and  SF  3108, 
Application  to  Make  Service  Credit 
Payment  for  Civilian  Service  (FERS).  are 
applications  to  make  payment  used  by 
persons  who  are  eligible  to  pay  for 
Federal  service  which  was  not  subject 
to  retirement  deductions  and/or  for 
Federal  service  which  was  subject  to 
retirement  deductions  which  were 
subsequently  refunded  to  the  apphcant. 

Approximately  780  forms  SF  2803  and 
SF  3108  will  be  completed  per  year. 
Each  form  requires  30  minutes  to  fill  out 
The  combined  annual  burden  is  390 
hours. 

For  copies  of  this  proposal  contact  C. 
Ronald  Tnieworthy.  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to- 

C.  Ronald  Tnieworthy,  Agency 
Clearance  Officer.  U.S.  Office  of 
Personnel  Management  1900  E  Street 
NW..  aw  500,  Washington,  DC  20415 
and 

Joseph  Lackey.  CMTwI  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget  New  ExecuUve  Office 


Building.  NW..  room  3002. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Beth  Smith-Toomey,  (202)  606- 
0623. 

U.S.  Office  of  Personnel  Management. 

Constance  Beny  Newman, 

Director 

[FR  Doc.  91-ieC12  Filed  7-29-91;  8:45  am] 

BILUNQ  CODE  SaaS-AI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  34-29478;  Rie  No.  SR-CBOE-91- 
191 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  Relating  to  Limiting  Exchange 
Uabiiity  Resulting  From  the  Use  by 
Memliers  of  Exchange  Automated 
Systems 

On  May  13. 1991,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  »  and  rule  19b-4 
thereunder.'  a  proposed  rule  change  to 
modify  Exchange  Rule  6.7  to  provide  for 
a  limitation  on  the  Exchange's  liability 
for  losses  resulting  from  an  Exchange 
member's  transmission  of  custody  of  an 
imexecuted  order  to  or  through  the 
Exchange's  Order  Routing  System, 
Electronic  Book  or  Retail  Automatic 
Execution  System,  or  to  any  other 
automated  facility  of  the  Exchange 
whereby  the  Exchange  assumes 
responsibility  for  the  transmission  or 
execution  of  the  order." 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  29258  (May 
30, 1991).  56  FR  26171  (June  6, 1991).  No 
comments  were  received  on  the 
proposed  rule  change. 

Currently,  Exchange  Rule  6.7 
disclaims  ihc  CBOE's  liability  to  its 
members  for  losses  arising  out  of  the  use 
of  facilities  or  systems  of  the  Exchange. 
This  rule  was  amended  in  1978  to 
specifically  disclaim  any  liabiliiy 


'  15  VS.C.  78»(b)  (1838). 

•  17  CFR  240.19b-4  (1990). 

•  The  term  "transmission  of  custody  of  an  order" 
refers  to  the  moment  when  an  order  actually  enters 
an  automated  fadlity  of  the  Excha.ige.  The 
Exchange  doe*  not  intend  to  accept  liabUity  for  any 
losses  until  the  order  enters  the  CBOL's  fadlities. 
Conversation  between  Momca  C  Michehzzi.  Staff 
Attorney,  Division  of  Market  Regulation.  SEC,  and 
Rotaart  P.  Ackermann.  Vice  President  Legal 
Service*.  CBOE  on  )a)y  23. 19»1. 


relating  to  the  newly  developed  Order 
Support  System. 

Despite  this  rule,  which  places  the 
liability  for  any  problems  with  the  user 
of  the  systems,  the  Exchange  has  made 
payments  to  members  and  member  firms 
to  offset  losses  incurred  as  a  result  of 
Exchange  systems'  errors  or  outages. 
These  payments  were  initially  made  to 
encourage  member  firms  to  use 
Exchange  automated  systems  such  as 
the  Order  Routing  System  ("ORS").  the 
Retail  Automatic  Execution  System 
("RAES"),  and  the  Electronic  Book 
("EB")  during  their  developmental 
stages. 

The  proposal  will  modify  Exchange 
Rule  6.7  to  support  the  Exchange's 
current  practice  of  accepting  liability 
under  specific  circunistances.  The 
proposal  permits  Exchange  liability  for 
the  losses  resulting  from  an  Exchange 
member's  transmission  of  custody  of  an 
unexecuted  order  to  or  through  ORS. 
RAES,  EB,  or  to  or  through  any  other 
automated  facility  of  the  Exchange 
whereby  the  Exchange  assumes 
responsibility  for  the  transmission  or 
execution  of  the  order.  Specifically, 
provided  that  the  Exchange  has 
acknowledged  receipt  of  the  order,  the 
proposal  permits  Exchange  liability  for 
the  negligent  acts  or  omissions  of  its 
employees  or  for  the  failure  of  its 
systems  or  facilities.  The  proposal, 
however,  limits  such  payments  as 
follows: 

(a)  $100,000  as  to  any  claim  or  series 
of  claims  made  by  a  single  member  on  a 
single  day; 

(b)  $250,000  as  to  claims  by  all 
members  on  any  single  trading  day;  and 

(c)  $500,000  as  to  all  claims,  in 
aggregate,  by  all  members  in  any 
calendar  month. 

The  Exchange  believes  that  these 
limitations  will  allow  the  CBOE  to 
continue  to  support  its  members  and 
member  firms  at  the  liability  levels  that 
have  been  experienced  since  the 
introduction  of  the  automated  systems. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Sections  6  and  llA  of 
the  Act*  Specifically,  the  Ccmmission 
finds  that  the  proposal  ie  consistent  with 
section  6(b)(5)  in  that  it  fosters 
cooperation  and  coordination  with 
persons  engaging  in  processing 
information  with  re»pect  to  and 
facilitating  transactions  in  securities  by 
encouraging  member  firms  to  use 


*  15  U.S.C.  7Sf(b)(5)  (issa). 


Exchange  automated  syste 
Commission  also  finds  tha 
is  consistent  with  sections 
and  {C)(i)  of  the  Act  in  tha 
of  the  development  and  im 
of  Exchange  automated  syi 
improve  the  efficiency  of  tl 
of  transactions  in  CBOE  of 
the  use  of  new  data  proces 
communications  tec:hnique 
Commission  believes  that  i 
member  firms  to  use  Exche 
automated  systems  will  ait 
development  and  implemei 
these  systems. 

The  Commission  further 
the  proposed  limitation  on 
reasonable  exercise  of  the 
discretion  in  determining  tt 
Exchange  liability  in  certai 
Commission  notes  that  Exc 
presently  disclaim  all  CBO 
its  member  for  losses  arisir 
use  of  Exchange  facilities  c 
Accordingly,  since  the  CBC 
will  formalize  the  Exchangi 
compensate  CBOE  membei 
certain  circumstances  for  C 
failures  or  errors,  the  propc 
change  will  ensure  that  cor 
be  paid  to  members  for  cer 
failures  or  errors. 

//  is  therefore  ordered.  Pi 
section  19(b)(2)  of  the  Act' 
proposed  rule  change  (SR-I 
is  approved. 

For  the  Commission,  by  the  1 
Market  Regulation,  pursuant  tc 
authority.* 

Dated:  July  23, 1991. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-17997  Filed  7-29-9 

BILUNO  COOC  MOO-OI-M 

[Rel.  No.  34-29478;  FH*  No.  SI 

Seif-Regulatory  Organlzati 
Depository  Trust  Compan' 
Filing  and  Immediate  Effec 
Proposed  Rule  Change  Re 
Fees  for  OTC's  Legal  Notk 
("LENS'T 

July  23. 1991. 

Pursuant  to  section  19(b)( 
Securities  Exchange  Act  of 
("Act").  »  notice  is  hereby  g 
June  21. 1991.  The  Depositoi 
Company  ("DTC")  filed  wit 
Securities  and  Exchange  Co 
("Commission")  the  proposi 
change  (File  No.  SR-^3TC-9 
described  in  Items  I,  n,  and 

•  15  UAC  78»(b)(2)  (1988). 

*  17  CFR  20a30-3(a)(12]  (1900). 
» 15  U.S.C  78»(b)(l). 
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relating  to  the  newly  developed  Order 
Support  System. 

Despite  this  rule,  which  places  the 
liability  for  any  problen^s  with  the  user 
of  the  systems,  the  Exchange  has  made 
payments  to  members  and  member  firms 
to  offset  losses  incurred  as  a  result  of 
Exchange  systems'  errors  or  outages. 
These  payments  were  initially  made  to 
encourage  member  firms  to  use 
Exchange  automated  systems  such  as 
the  Order  Routing  System  ("ORS"),  the 
Retail  Automatic  Execution  System 
("RAES").  and  the  Electronic  Book 
("EB")  during  their  developmental 
stages. 

The  proposal  will  modify  Exchange 
Rule  6.7  to  support  the  Exchange's 
current  practice  of  accepting  liability 
imder  specific  circuaistances.  The 
proposal  permits  Exchange  hability  for 
the  losses  resulting  from  an  Exchange 
member's  transmission  of  custody  of  an 
unexecuted  order  to  or  through  ORS. 
RAES,  EB,  or  to  or  through  any  other 
automated  facility  of  the  Exchange 
whereby  the  Exchange  assumes 
responsibility  for  the  transmission  or 
execution  of  the  order.  Specifically, 
provided  that  the  Exchange  has 
acknowledged  receipt  of  the  order,  the 
proposal  permits  Exchange  Uability  for 
the  negligent  acts  or  omissions  of  its 
employees  or  for  the  failure  of  its 
systems  or  facihties.  The  proposal, 
however,  limits  such  payments  as 
follows: 

(a)  $100,000  as  to  any  claim  or  series 
of  claims  made  by  a  single  member  on  a 
single  day: 

(b)  $250,000  as  to  claims  by  all 
members  on  any  single  trading  day;  and 

(c)  $500,000  as  to  all  claims,  in 
aggregate,  by  all  members  in  any 
calendar  month. 

The  Exchange  believes  that  these 
limitations  will  allow  the  CBOE  to 
continue  to  support  its  members  a.id 
member  firms  at  the  liability  levels  that 
have  been  experienced  since  the 
introduction  of  the  automated  systems. 

The  Commission  Hnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Sections  6  and  llA  of 
the  Act.*  Specifically,  the  Commission 
finds  that  the  proposal  is  coneiftent  with 
section  6{b](5}  in  that  it  fosters 
cooperation  and  coordination  with 
persons  engaging  in  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities  by 
encouraging  member  firms  to  use 


Exchange  automated  systems.  The 
Commission  also  finds  that  the  proposal 
is  consistent  with  sections  llA(a)(l)  (B) 
and  (C)(i)  of  the  Act  in  that  the  purpose 
of  the  development  and  implementation 
of  Exchange  automated  systems  is  to 
improve  the  efficiency  of  the  execution 
of  transactions  in  CBOE  options  through 
the  use  of  new  data  processing  and 
communications  tec^hniques.  "Ilie 
Commission  believes  that  encouraging 
member  firms  to  use  Exchange 
automated  systems  will  aid  the 
development  and  implementation  of 
these  systems. 

The  Commission  further  believes  that 
the  proposed  limitation  on  liability  is  a 
reasonable  exercise  of  the  Exchange's 
discretion  in  determining  to  permit 
Exchange  hability  in  certain  cases.  The 
Commission  notes  that  Exchange  rules 
presently  disclaim  all  CBOE  liability  to 
its  member  for  losses  arising  out  of  the 
use  of  Exchange  facilities  or  systems. 
Accordingly,  since  the  CBOE's  proposal 
will  formalize  the  Exchange's  policy  to 
compensate  CBOE  members  under 
certain  circumstances  for  CBOE  systems 
failures  or  errors,  the  proposed  rule 
change  will  ensure  that  compensation 
be  paid  to  members  for  certain  systems' 
failures  or  errors. 

//  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,»  that  the 
proposed  rule  change  (SR-CBOE-91-19) 
is  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  July  23, 1991. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
[PR  Doc.  91-17997  Filed  7-29-91;  8:45  am) 

BIUJNO  CODE  MOO-OI-M 

[Rel.  No.  34-29478;  FHe  No.  SR-OTC-91-17] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to 
Fees  for  DTC's  Legal  Notice  System 
("LENS") 

July  23.  1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  »  notice  is  hereby  given  that  on 
June  21. 1991,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-JDTC-91-17)  as 
described  in  Items  1.  II,  and  ID  below, 


Federal  Re^^ster  /  Vol.  56.  No.  146  /  Tuesday.  July  30,  1991  /  Nottctm 


36071 


*  15  U.S.C.  TSffbKS)  (ISBS). 


•  15  U.aC  78»(b)(2)  (1988). 

*  17  CFR  20a30-3(aXl2]  (1900). 
» 15  U.S.C  78a(b)(l). 


which  items  have  been  prepared  by  . 
DTC.  The  Commission  is  publishing  this 
notice  to  soUcit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  June  12, 1991,  the  Commission 
issued  an  order  approving  DTC's  new 
Legal  Notice  System  ( 'LENS ").«  LENS 
enables  DTC  participants  to  order 
certain  notices  received  by  DTC  from  a 
menu  on  their  Participant  Terminal 
System  ("PTS")  screens.  DTC  is  filing 
herewith  a  twenty-five  cent  ($.25)  per 
impression  fee  for  documents  ordered 
by  participants  under  LENS. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  DTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

DTCs  current  notice  distribution 
system  has  become  an  enormous  and 
expensive  enterprise,  requiring 
duplication  and  distribution  of  up  to 
850,000  copies  per  day.  The  expense  for 
this  is  borne  by  DTC's  participants  and 
currently  is  paid  for  out  of  the 
participants'  general  fee.  A  recent 
survey  revealed  that  most  participants 
find  that  only  a  fraction  of  distributed 
notices  are  of  interest  to  them. 

Participants  asked  DTC  to  create  a 
system  that  would  reduce  the  amount  of 
notices  that  they  receive.  LENS  was 
developed  to  allow  participants  to 
prescreen  and  to  order  from  a  menu  on 
their  PTS  screens  certain  notices  (which 
may  relate  to  bankruptcies,  class 
actions,  and  default  and  performance 
histories  of  asset-backed  securities  that 
DTC  receives  and  chooses  to  make 
available  to  participants  via  LENS)  so 
that  participants  can  avoid  receiving 
and.  ultimately,  paying  for  the 
duplication  and  distribution  of  notices 


■  SecurMiet  Exciiaiise  Act  Rdeaae  No.  2tZSl  Oant 
12, 1991).  58  PR  281«)  (FUe  Na  SB-OTOei-OS). 


that  are  irrelevant  to  them.  The 
proposed  fee  will  allow  for  equitable 
billing.  If  a  participant  does  not  order 
any  notices,  it  will  not  be  charged  any 
fee  for  the  duplication  and  distribution 
of  LENS  notices.  If  a  participant  elects 
to  order  a  notice,  it  will  be  charged  $.25 
per  impression  ($.25  for  each  side  of  a 
notice  page  copied). 

Furthermore,  the  LENS  menu  sets 
forth  the  number  of  pages  comprising 
each  notice,  so  that  participants  will  be 
able  to  calculate  the  fee  for  the 
duphcation  of  any  notice  before  they 
place  an  order. 

DTC  has  adopted  the  proposed  rule 
change  pursuant  to  section  17A(b)(3)(D) 
of  the  Act,  which  requires  clearing 
agencies  to  have  rules  that  provide  for 
the  equitable  allocation  of  fees  for  the 
services  they  provide  to  participants. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  has  discussed  the  proposed  rule 
change  with  and  invited  written 
comments  from  various  participants.  No 
comments  have  been  received. 

m.  Date  of  Effectiveness  of  tbe 
Proposed  Rule  Change  and  Tfaning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  on  filing  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  pursuant  to 
rule  19b-4(e)  promulgated  thereunder 
because  the  proposed  rule  change 
estabUshes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  DTC.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  rule  chemge,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  tc 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  mailing  Mrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
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submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-91-17  and  should  be  submitted  by 
August  20, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-18000  Filed  7-29-91;  8:45  am] 

mu.ma  cooe  wio-oi-h 

[Rel.  No.  34-29474;  Na  SR-NYSE-91-23] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc.  Relating  to  the 
Discontinuance  of  the  Use  of 
Discretionary  Market  Orders  In  the 
Exchange's  Automated  Bond  System 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  July  8, 1991.  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  discontinue  the 
acceptance  of  discretionary  market 
orders  by  the  Exchange's  Automated 
Bond  System  ("ABS"). 

A  discretionary  market  order  is  an 
order,  unique  to  the  ABS  system,  that  is 
eligible  to  trade  at  the  current  market 
price  but  that  also  has  an  undisclosed 
limit  price.  A  discretionary  market  order 
moves  up  or  down  with  the  quotation  as 
the  quotation  changes.  An  order  to  buy 
will  move  with  changes  in  the  bid  and 


•  17  cm  20O.3O-3(a)(12). 


an  order  to  sell  will  move  with  changes 
in  the  offer.  The  order,  however,  will  not 
trade  beyond  the  undisclosed  limit  price. 
If  the  disclosed  bid  (or  offer)  price 
reaches  the  undisclosed  limit  price  of  a 
discretionary  market  order,  the  order  is 
converted  to  a  regular  limit  price  order. 
'  In  addition,  if  the  quotation  spread 
narrows  to  a  half-point  or  less,  a 
discretionary  market  order  within  the 
quotation  is  either  executed  or 
converted  to  a  regular  limit  price  order. 
Under  existing  NYSE  interpretations, 
ABS  users  currently  may  enter 
discretionary  market  orders  into  their    • 
ABS  terminals.  The  NYSE  proposes  to 
redesign  the  ABS  system  so  that  it  will 
accept  only  limit  orders,  and  will  no 
longer  accept  discretionary  market 
orders. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose— The  NYSE  introduced 
ABS  on  a  pilot  basis  in  1976.  with  an 
initial  capability  to  trade  Umit  orders 
only.  ABS  became  fully  operational  in 
1977,  and  at  that  time  the  NYSE 
introduced  the  discretionary  market 
order  to  ABS  in  an  effort  to  offer  ABS 
users  greater  flexibility.  The  NYSE 
currently  is  in  the  process  of  redesigning 
its  ABS  system.  In  connection  with  that 
effort,  the  NYSE  has  reviewed  ABS 
trading  procedures,  including  the  use  of 
discretionary  market  orders.  The  NYSE 
has  found  that  ABS  users  rarely  use 
discretionary  market  orders.  Indeed,  a 
significant  number  of  ABS  user  firms 
have  endorsed  the  discontinuance  of  the 
use  of  the  order. 

(b)  Basis — The  proposed  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NYSE,  and. 
in  particular,  fiirthers  the  objectives  of 
section  6(b)(5)  which  provides  in 
pertinent  part,  that  the  rules  of  the 
Exchange  promote  just  and  equitable 


principles  of  trade,  facilitate 
transactions  in  securities,  and  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NYSE  has  not  solicited,  and  does 
not  intend  to  solicit,  comments  on  the 
proposed  rule  change.  However,  during 
the  NYSE's  review  of  ABS  trading 
procedures,  the  NYSE  received  the 
endorsement  of  a  significant  number  of 
ABS  user  firms  to  discontinue  the 
discretionary  market  order  in  the  ABS 
system. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that, 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the 
submissions  should  refer  i 
NYSE-91-23  and  should  b 
August  20, 1991. 

For  the  Commission,  by  the 
Market  Regulation,  pursuant 
authority. 

Dated:  July  23, 1991. 
Margatflt  H.  McFarUnd. 
Deputy  Secretary. 
[FR  Doc.  91-17999  Filed  7-29- 
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[Rei  No.  34-29477;  Fie  No. 

Self-Regulatory  Organiza 
of  Filing  and  Immediate  E 
of  Propoaed  Rule  Chang< 
Pacific  Stock  Exchange,  I 
to  Withdrawal  of  Approv) 
Underlying  SecurltlM 

Pursuant  to  section  19(b 
Securities  Exchange  Act  o 
15  U.S.C.  78s(b)(l),  notice 
given  that  on  July  17. 1991, 
Stock  Exchange,  Inc.  ("PSl 
"Exchange")  filed  with  the 
and  Exchange  Commissioi 
"Commission")  the  propos 
change  as  described  in  Ite: 
below,  which  Items  have  t 
by  the  self-regulatory  orgs 
Commission  is  pubUshing 
solicit  comments  on  the  pr 
change  from  interested  pei 

L  Self-Regulatory  Organize 
Statement  of  the  Terms  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  am 
Rule  3.7  to  allow  the  Exchi 
withdraw  approval  of  an  u 
security  for  options  tradinj 
reason  the  Exchange  deem 
This  revision  will  conform 
to  those  of  other  self-reguL 
organizations.  The  text  of  I 
rule  change  is  available  at 
the  Secretary,  PSE  and  at  t 
Commission. 

II.  Self-Regulatory  Organii 
Statement  of  the  Purpose  o 
Statutory  Basis  for,  the  Pro 
Change 

In  its  filing  with  the  Com 
self-regulatory  organizatioi 
statements  concerning  the 
and  basis  for  the  proposed 
and  discussed  any  commei 
on  the  proposed  rule  chang 
these  statements  may  be  e; 
the  places  specified  in  Item 
The  self-regulatory  organiz 
prepared  summaries,  set  fc 
sections  (AJ,  (BJ,  and  (C)  hi 
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principles  of  trade,  facilitate 
transactions  in  securities,  and  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NYSE  has  not  solicited,  and  does 
not  intend  to  solicit,  comments  on  the 
proposed  rule  change.  However,  during 
the  NYSE's  review  of  ABS  trading 
procedures,  the  NYSE  received  the 
endorsement  of  a  significant  number  of 
ABS  user  firms  to  discontinue  the 
discretionary  market  order  in  the  ABS 
system. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  flnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B]  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-91-23  and  should  be  submitted  by 
August  20, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  July  23. 1991. 
Margaret  H.  McFarland. 
.  Deputy  Secretary. 
IFR  Doc.  91-17999  Filed  7-29-©l;  8:45  am] 
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[ReL  No.  34-29477;  Fie  No.  SR-PSE-91-24] 

Self-Regutatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Ctiange  by  the 
Pacific  Stock  Exchange,  Inc^  Relating 
to  WittKlrawal  of  Approval  of 
Underlying  Securities 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  July  17, 1991,  the  Pacific 
Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  nde 
change  from  interested  persons. 

L  Self-Regulatory  OrganizatioD's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  Exchange 
Rule  3.7  to  allow  the  Exchange  to 
withdraw  approval  of  an  underlying 
security  for  options  trading  for  any 
reason  the  Exchange  deems  necessary. 
This  revision  will  conform  the  PSE's  rule 
to  those  of  other  self-regulatory 
organizations.  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  PSE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  CA),  (B),  and  {C\  below,  of  the 


most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently.  Exchange  Rule  3.6 
establishes  the  standards  that 
underlying  securities  must  satisfy  in 
order  to  be  eligible  to  imderlie  PSE- 
traded  options.  Exchange  Rule  3.7 
allows  the  Exchange  to  withdraw 
approval  of  an  underlying  security  if  the 
underlying  security  fails  to  meet  or  to 
maintain  any  one  of  the  PSE's 
requirements  necessary  to  maintain 
such  approval.  Specifically. 
Commentary  .01  to  Exchange  Rule  3.7 
sets  forth  the  maintenance  standards 
that  an  underlying  security  must  satisfy 
in  order  to  remain  eligible  for  options 
trading.  The  PSE  proposes  to  cunend 
Exchange  Rule  3.7  to  allow  the 
Exchange  to  withdraw  approval  of  an 
underlying  security  for  any  reason  it 
deems  necessary.  Thus,  although  an 
underlying  security  may  satisfy  the 
maintenance  standards  set  forth  in 
Commentary  .01  to  Exchange  Rule  3.7, 
the  proposed  rule  change  will  permit  the 
PSE  to  withdraw  approval  of  an 
underlying  securify  for  reasons  other 
than  a  failure  to  satisfy  the  Exchange's 
options  maintenance  standards.  The 
proposed  amendment,  which  is  an 
exphcit  statement  of  the  PSE's  policy 
and  practice  with  respect  to  the 
administration  of  its  listing  standards 
rules,  will  conform  the  PSE's  written 
rules  to  the  rules  of  the  American  Stock 
Exchange  ("Amex"),  the  Chicago  Board 
Options  Exchange  ("CBOE "),  the  New 
York  Stock  Exchange  ("NYSE"),  and  the 
Philadelphia  Stock  Exchange  ( "PHLX"), 
which  allow  those  exchanges  to 
withdraw  approval  of  underlying 
securities  for  reasons  other  than  a 
failure  to  satisfy  the  exchange's 
respective  options  listing  maintenance 
standards.* 

The  PSE  beUeves  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  section  6(b)(5),  in 
particular,  in  that  it  promotes  just  and 
equitable  principles  of  trade. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  beheve  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


'  Sm  Aiimx  Rule  n..  CSOE  Rule  S.4.  ^frSE Rula 
Tie.  and  PHLX  Rule  lOia 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Options  Listing  Committee,  a 
standing  committee  of  the  PSE 
comprised  of  members  and 
representatives  of  member  firms,  has 
endorsed  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
administration  of  an  existing  PSE  rule  in 
that  it  codifies  the  PSE  practice  of 
delisting  an  option  for  reasons  related  to 
a  bona  fide  business  judgment. 
Accordingly,  the  proposal  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  rule 
19b-4  thereimder.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  othenvise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  vie%vs  and 
arguments  concerning  the  foregoing. 
Persons  making  wrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW, 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposeo 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  20, 1991. 

For  the  CommiMion.  by  the  Divteion  of 
Market  Regulation,  pursouit  to  delegated 
authority. 


36074 


Dated:  July  23. 1991. 
Margarat  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  91-17988  Filed  7-29-91;  8:45  am] 

MUJNO  COM  W10-Q1-H 

Self-Regulatory  Organizations; 
Appiicatjona  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

July  24. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Telecom  Corporation  of  New  Zealand  Ltd. 
American  Depositary  Shares  (File  No.  7- 
7109) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  are  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  14, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

looathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-17958  Filed  7-29-91;  8:45  am] 

nujNa  cooE  wio^i^ 


Federal  Register  /  Vol.  56.  No.  146  /  Tuesday,  July  30.  1991  /  Notices 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Ptiiladeiphia  Stock  Exchange, 
incorporated 

July  24. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 


12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Exel  Limited 

Ordinary  Shares.  $0.01  Par  Value  (File  No. 
7-7107) 
Enquirer/Star  Group,  Inc. 

Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7108) 

These  securities  are  listed  and 
registered  on  one  or  more  of  the  other 
national  securities  exchanges  and  are 
reported  in  the  consolidated  transaction 
reporting  system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  14, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  iiiformation  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderiy  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated   ~ 
authority. 

lonathao  G.  Katz, 

Secretary. 

[FR  Doc.  91-17959  FUcd  7-29-91;  8:45  am] 
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Issuer  Oellsttng;  Application  To 
Withdraw  From  Listing  and 
Registration;  Gould  Investors  LP., 
Limited  Partnership  Units  (File  No.  1- 
9126) 

July  24, 1991. 

Gould  Investors  LP.  ("Partiiership") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  and  Rule  12d2-2(d)  promulgated 
thereunder  to  withdraw  the  above 
specified  security  from  hsting  and 
registration  on  the  AmCTican  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
hsting  and  registration  include  the 
following: 

In  making  the  decision  to  withdraw  its 
Limited  Partnership  Units  ("Units")  from 
listing  on  the  Amex.  the  Partnership 
considered  the  direct  and  indirect  costs 
of  expenses  attendant  on  maintaining 
the  listing  of  its  Units  on  the  Amex,  the 


limited  trading  activity  in  the  Units,  the 
lack  of  public  interest  in  the  Partnership, 
the  limited  number  of  registered  holders 
of  Units  and  the  fact  that  approximately 
65%  of  the  Units  are  owned  by  officers 
and  directors  of  the  Managing  General 
Partner  or  companies  or  entities 
affiliated  with  such  persons. 

Any  interested  person  may,  on  or 
before  August  14, 1991.  submit  by  letter 
to  the  Secretary  of  the  Commission.  450 
Fifth  Street  NW..  Washington,  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any. 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-17960  Filed  7-29-91;  8:45  am) 
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Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  the  TImbertand 
Company,  Class  A  Common  Stock, 
$0.01  Par  Value  (File  No.  1-9548) 

July  24. 1991. 

The  Timberland  Company 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(d)  of  the  Seciu-ities 
Exchange  Act  of  1934  and  Rule  12d2- 
2(d)  promulgated  thereunder  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

Effective  at  the  opening  of  business  on 
June  10. 1991,  the  Company's  Class  A 
Common  Stock  ("Common  Stock") 
commenced  trading  on  the  New  York 
Stock  Exchange  ("NYSE").  In  making 
the  decision  to  withdraw  its  Common 
Stock  from  listing  on  the  Amex,  the 
Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
Common  Stock  on  the  NYSE  and  Amex. 
The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 


of  its  Common  Stock  and  b 
dual  listing  would  fragmen 
for  its  Common  Stock. 

Any  interested  person  m 
before  August  14. 1991,  sub 
to  the  Secretary  of  the  Con 
Fifth  Street.  NW.,  Washing 
20549,  facts  bearing  upon  v 
application  has  been  made 
accordance  with  the  rules  ( 
Exchanges  and  what  terms 
should  be  imposed  by  the  ( 
for  the  protection  of  invest( 
Commission,  based  on  the 
submitted  to  it.  will  issue  a 
granting  the  application  aft 
mentioned  above,  unless  th 
Commission  determines  to 
hearing  on  the  matter. 

For  the  Commission,  by  the  1 
Market  Regulation,  pursuant  tc 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  91-17961  Filed  7-29-9 
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DEPARTIWENT  OF  TRANSI 

National  Highway  Traffic  % 
Administration 

[Docket  No.  90-13-IP-No.  2] 

Takata-Gerico  Corp.;  Denia 
for  Determination  of  Incon 
Noncompliance 

This  notice  denies  the  pel 
Takata-Gerico  Corporation, 
Colorado,  to  be  exempted  fi 
notification  and  remedy  req 
the  National  Traffic  and  Mc 
Safety  Act  (15  U.S.C.  1381  e 
apparent  noncompliance  wi 
571.213,  Federal  Motor  Vehi 
Standard  No.  213,  Child  Res 
Systems.  The  basis  of  the  pi 
that  the  noncompliance  is 
inconsequential  as  it  relates 
vehicle  safety. 

Notice  of  receipt  of  the  pe 
published  on  July  10, 1990,  a 
opportunity  afforded  for  cor 
28341). 

Paragraph  S5.4.3.5  Buckle 
Standard  No.  213  states  in  p 
that: 

"Any  buckle  in  a  child  restrai 
assembly  designed  to  restrain  a 
the  system  shall:  (a)  When  teste 
accordance  with  S8.2.1  prior  to 
test  of  S6.1.  no!  release  when  a 
than  nine  pounds  is  applied  anc 
when  a  force  of  not  more  than  1 
applied." 

The  Takata-Gerico  Corpoi 
believes  that  approximately 
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limited  trading  activity  in  the  Units,  the 
lack  of  public  interest  in  the  Partnership, 
the  limited  number  of  registered  holders 
of  Units  and  the  fact  that  approximately 
65%  of  the  Units  are  owned  by  officers 
and  directors  of  the  Managing  General 
Partner  or  companies  or  entities 
affiliated  with  such  persons. 

Any  interested  person  may.  on  or 
before  August  14, 1991,  submit  by  letter 
to  the  Secretary  of  the  Commission.  450 
Fifth  Street  NW..  Washington.  DC  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 

authority. 

Jonathan  G.  Kati. 

Secretary. 

(FR  Doc.  91-17960  Filed  7-2&-«l;  8:45  am] 
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Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  the  TImbertand 
Company,  Class  A  Common  Stock, 
$0.01  Par  Value  (Rle  No.  1-9548) 

July  24. 1991. 

The  Timberland  Company 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  and  Rule  12d2- 
2(d)  promulgated  thereunder  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange.  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

Effective  at  the  opening  of  business  on 
June  10. 1991.  the  Company's  Class  A 
Common  Stock  ("Common  Stock") 
commenced  trading  on  the  New  York 
Stock  Exchange  ("NYSE").  In  making 
the  decision  to  withdraw  its  Common 
Stock  from  listing  on  the  Amex.  the 
Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
Common  Stock  on  the  NYSE  and  Amex. 
The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 


of  its  Common  Stock  and  believes  that 
dual  listing  would  fragment  the  market 
for  its  Common  Stock. 

Any  interested  person  may.  on  or 
before  August  14, 1991.  submit  by  letter 
to  the  Secretary  of  the  Commission,  450 
Fifth  Street,  NW..  Washington.  DC 
20549.  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

[FR  Doc.  91-17961  Filed  7-29-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(Docket  No.  90-13-IP-No.  21 

Takata-Gerico  Corp.;  Denial  of  Petition 
for  Determination  of  Inconsequential 
Noncompliance 

This  notice  denies  the  petition  by 
Takata-Gerico  Corporation,  of  Denver. 
Colorado,  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  for  an 
apparent  noncompliance  with  49  CFR 
571.213,  Federal  Motor  Vehicle  Safety 
Standard  No.  213,  Child  Restraint 
Systems.  The  basis  of  the  petition  was 
that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  July  10. 1990.  and  an 
opportunity  afforded  for  comment  (55  FR 
28341). 

Paragraph  S5.4.3.5  Buckle  Release  of 
Standard  No.  213  states  in  pertinent  part 
that:  |j    . 

"Any  buckle  in  a  child  restraint  system  belt 
assembly  designed  to  restrain  a  child  using 
the  system  shall:  (a)  When  tested  in 
accordance  with  S8.2.1  prior  to  the  dynamic 
test  of  Se.l.  no!  release  when  a  force  of  less 
than  nine  pounds  is  applied  and  shall  release 
when  a  force  of  not  more  than  14  pounds  is 
applied." 

The  Takata-Gerico  Corporation 
believes  that  approximately  26,257 
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buckles  that  could  release  with  less  than 
nine  pounds  of  pressure  (e.^.,  eight 
pounds)  were  incorporated  in  Gerry 
Guardian  car  seats  manufactured 
between  January  31, 1990  and  May  3. 
1990.  Takata-Gerico  supported  its 
petition  for  inconsequential 
noncompliance  on  the  basis  of  the 
results  of  the  Yellowstone 
Environmental  Science  study  entitled 
Cognitive  Skill  Based  Child-Resistant 
Safety  Belt  Buckle  (March  1990).  It 
claimed  that  this  study  concluded  that 
the  "ideal"  minimum  release  tension 
should  be  five  pounds,  and  the  escaping 
child  problem  is  better  solved  by 
providing  a  more  comfortable  and  better 
designed  seat  and  buckle  assembly. 
These  findings  were  based  on  the 
following: 

1.  Alleged  excessive  force 
requirements,  such  as  those  required 
under  Standard  213.  can  "impede" 
rescue  in  an  emergency  situation,  (p.  79) 

2.  The  upper  limit  of  thumb 
opposability  strength  of  a  child  from  two 
to  four  years  old  is  forty  pounds,  (p.  45) 
(Takata-Gerico  stated  that  studies  show 
that  children  under  three  years  of  age 
are  hkely  to  use  the  Guardian  car  seat 
and  children  in  this  age  group  are 
physically  incapable  of  releasing  a  belt 
buckle  at  seven  pounds.) 

3.  A  study  of  1500  children,  whose  car 
seat  habits  were  studied,  revealed  that 
children  escape  from  seats  through 
means  other  than  releasing  the  belt 
buckle  (p.  16). 

4.  A  car  seat  design  in  which  the  child 
is  denied  access  to  the  car  seat  buckle  is 
more  important  in  ensuring  that  the 
child  remains  restrained  while  in  the  car 
seat  than  the  pounds  of  pressure  needed 
to  release  the  belt  buckle  (p.  46).  [In  the 
Yellowstone  study,  a  car  seat  was  used 
which  had  the  belt  buckle  located  in  the 
same  position  as  the  Guardian  belt 
buckle.  The  study  revealed  that  the 
position  of  these  belt  buckles  resulted  in 
children  rarely  releasing  the  car  safety 
seat  harness  buckle.] 

5.  Push-button  buckle  release 
mechanisms  with  force  requirements 
less  than  nine  pounds  were  acceptable 
to  parents  (p.  32). 

8.  An  excessive  force  requirement  is 
above  the  strength  abilities  of  older 
people,  e.g.,  grandparents,  thus 
discouraging  or  making  impossible  the 
use  of  child  car  seats  by  the  older 
persons,  (p.  37,  and  p.  45,  stating  that  the 
lower  limit  of  thumb  opposability 
strength  of  61  to  94  year  olds  is  thirteen 
pounds). 

No  comments  were  received  on  the 
petition. 

The  noncompliance  that  is  the  subject 
of  the  petition  was  confirmed  by 
NHTSA  in  the  course  of  its  FY90  testing 


program  of  child  restraii.t  systems 
manufactured  by  the  petitioner  and 
other  companies.  NHTSA  conducted 
tests  on  five  of  petitioner's  Gerry 
Guardian  child  restraint  systems 
(agency  file  NQ  3149).  With  respect  to 
the  9-pound  requirement,  one  of  the 
child  restraint  buckles  released  at  7.0 
pounds,  three  at  8.0  pounds,  and  one 
passed  at  9.0  pounds.  The  agency 
terminated  its  investigation  when  the 
petitioner  made  a  determination  that  the 
seats  failed  to  comply,  and  filed  a 
Noncompliance  Report,  as  required  by 
49  CFR  part  573. 

Petitioner's  basic  argument  is  that  the 
Yellowstone  study,  completed  in  1990. 
concluded  that  the  ideal  minimum 
release  tension  should  be  5  pounds,  as 
contrasted  with  the  9-pound  minimum 
specified  by  Standard  No.  213.  NHTSA 
disagrees  with  this  argument.  The 
agency  estabhshed  its  minimum  as  a 
means  of  assurance  that  children  under 
the  age  of  4  years  would  not  be  able  to 
unbuckle  the  release  mechanism.  This 
value  was  supported  by  the  "Child 
Restraint  Systems"  study  conducted  by 
Peter  W.  Amberg  in  1975  for  the 
National  Swedish  Road  and  Traffic 
Research  Institute,  which  showed  that 
approximately  50  percent  of  children 
aged  3Vi  to  4  years  could  release  a 
buckle  with  8.3  pounds  of  pressure. 

Furthermore,  the  conclusions  derived 
from  the  Yellowstone  Study  must  be 
viewed  in  terms  of  the  objective  of  the 
study.  That  objective  was  to  establish 
criteria  for  an  ideal  child  seat.  One  such 
criterion  derived  was  a  buckle  release 
pressure  of  5  pounds  when  the  release 
strategy  for  unbuckling  the  seat  is  based 
on  cognitive  skills.  However,  since 
emergency  situations  require  release 
strategies  famihar  to  all  people,  a 
release  approach  based  on  cognitive 
skills  is  not  acceptable  as  a  basis  for 
this  regulation. 

Petitioner  also  stated  that  its  data 
showed  that  children  under  the  age  of  3 
years  are  likely  to  use  the  seat,  and  that 
children  of  this  age  are  physically 
incapable  of  releasing  a  belt  buckle  at  7 
pounds.  However,  the  agency  notes  that 
the  instructions  for  the  seat  state  that  it 
is  suitable  for  a  child  who  weighs  up  to 
40  pounds.  According  to  the  Highway 
Safety  Research  Institute  s  study  titled 
Anthropometry  of  Infants,  Children,  and 
Youths  to  Age  18  for  Product  Safety 
Design,  the  mean  weight  of  children 
ages  3V^  to  4V^  years  is  35.04  pounds 
with  a  standard  deviation  of  mean  of 
4.62  pounds.  Therefore,  the  seat  is 
designed  for  children  whose  ability  to 
exert  force  on  the  release  buckle 
exceeds  the  8-pound  average 
experienced  in  NHTSA's  testing,  but 
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does  not  reach  the  9-pound  minimum 
imposed  by  Standard  No.  213. 
Notivithstanding  Petitioner's 
reservations,  9  pounds  of  force  is  not 
excessive  and  will  not  impede  rescue  of 
a  restrained  child  in  an  emergency  by 
either  the  child's  mother  or  its 
grandparents.  The  Amberg  study 
showed  that  all  of  the  adult  women 
surveyed  could  operate  buckle  releases 
of  up  to  11.25  pounds  force  with  only 
one  hand.  The  Yellowstone  Study 
referred  to  by  Petitioner  demonstrated 
that  the  lower  thumb  opposabihty 
strength  of  people  61  to  94  years  of  age 
is  13  pounds.  Thus,  neither  mothers  nor 
grandparents  should  experience 


difficulty  in  releasing  a  buckle  that 
provides  a  minimum  release  tension  of  9 
pounds. 

Petitioner  also  argued  that  children 
escape  from  car  seats  through  means 
other  than  releasing  the  belt  buckle.  The 
whole  point  of  the  child  restraint 
standard  is  that  children  are  best 
protected  by  being  properly  restrained 
in  their  child  seats.  If  a  child  has  been 
properly  restrained  according  to  the 
manufactiu^r's  instructions,  (8)he  ought 
not  be  able  to  escape  from  a  car  seat 
unless  the  buckle  is  released. 
Maintenance  and  enforcement  of  the  9- 
pound  minimum  reduces  the  likelihood 
that  a  child  whose  age  is  less  than  4 


years  will  either  inadvertently  or 
deliberately  release  the  buckle. 

For  the  foregoing  reasons.  Petitioner 
has  not  met  its  burden  of  persuasion 
that  the  noncompliance  herein  described 
is  inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is  denied. 

Authority:  15  U.S.C  1417;  delegation  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on  July  24. 1991. 
Stanley  R.  Scfaeiner, 

Acting  Associate  Administrator  for 

Rulemaking. 

[FR  Doc.  91-17962  Filed  7-29-91;  8:45  am] 

BILUNO  CODE  M10-60-M 
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Ttiis  section  of  the  FEDERAL 
contains  notices  of  meetings 
under  ttie  "Government  in  tN 
Act"  (Pub.  L.  94-409)  5  U.S.( 


U.S.  CONSUMER  PRODUCT  SAI 

COMMtSSION 

■nME  AND  date:  10:00  a.m.,  V 

July  31, 1991. 

LOCATION:  Room  556,  Westw 

Towers,  5401  Westbard  Avei 

Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Helmet  Petition  CP  90-1. 

The  Commission  will  consi 
CP  90-1  from  the  Consumer  I 
of  America  and  other  membe 
organizations  of  the  National 
Coalition  which  requests  tha 
Commission  set  mandatory  s 
standards  for  bicycle  helmet; 
childen  and  adults. 
For  a  Recorded  Message  Con 
Latest  Agenda  Information,  C 
492-5709. 
CONTACT  PERSON  FOR  ADDITH 

INFORMATION:  Sheldon  D.  But 
of  the  Secretary,  5401  Westbj 
Bethesda,  Md.  20207  (301)  492 

Dated:  July  24, 1991. 
Sheldon  D.  Butts, 
Deputy  Secretary. 
[FR  Doc.  91-18143  Filed  7-2ft-91; 

BILLINQ  COOE  «355-01-M 

FEDERAL  COMMUNICATIONS  C( 

July  25, 1991. 

FCC  To  Hold  Open  Commissi 
Meeting,  Thursday,  August  1, 
The  Federal  Communicatio 
Commission  will  hold  an  Ope 
on  the  subjects  listed  below  o 
Thursday.  August  1, 1991,  whi 
scheduled  to  commence  at  9:3 
Room  858,  at  1919  M  Street  N" 
Washington.  DC. 

Item  No..  Bureau  and  Subject 

1— Mass  Media— Title:  Remand  fi 
Court  of  Appeals  (D.C.  Cir.)  of  i 
Broadcasting  Company,  Inc.  v. 
Summary:  The  Commission  wil 
ruling  that  programming  propos 
Broadcasting  for  coverage  of  19 
Presidential  campaign  is  not  ex 
bona  fide  news  from  the  equal 
opportunities  provision  of  8ecti( 

-  Communications  Act. 

2— Mass  Media— Title:  In  the  Mai 
Television  Satellite  Stations:  Re 
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years  will  either  inadvertently  or 
delit)erately  release  the  buckle. 

For  the  foregoing  reasons.  Petitioner 
has  not  met  its  burden  of  persuasion 
that  the  noncompliance  herein  described 
is  inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is  denied. 

Authority:  15  U.S.C  1417;  delegation  of 
authority  at  48  CFR  1.50  and  49  CFR  501.B. 

Issued  on  fuly  24, 1991. 
Stanley  R.  Scheiner, 

Acting  Associate  Administrator  for 

Rulemaking. 

[FR  Doc.  91-17962  Filed  7-29-91;  8:45  am] 
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This  section  of  tt>e  FEDERAL  REGISTER 
contains  notices  of  meetings  putitistied 
under  the  "Government  in  ttie  Sunshine 
Acf  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMrSSION 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
July  31. 19S1. 

location:  Room  556,  Westwood 
Towers.  5401  Westbard  Avenue. 
Bethesda,  Maryland. 
STATUS:  Open  to  the  Public. 
MATTERS  TO  BE  CONSIDERED:  Bicycle 
Helmet  Petition  CP  90-1. 

The  Commission  will  consider  petition 
CP  90-1  from  the  Consumer  Federation 
of  America  and  other  member 
organizations  of  the  National  Safe  Kids 
Coalition  which  requests  that  the 
Commission  set  mandatory  safety 
standards  for  bicycle  helmets  for 
childen  and  adults. 

For  a  Recorded  Message  Containing  the 
Latest  Agenda  Information,  Call  (301) 
492-5709. 
CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary.  5401  Westbard  Ave.. 
Bethesda,  Md.  20207  (301)  492-6800. 

Dated:  July  24, 1991. 
SholdoD  D.  Butts, 
Deputy  Secretary. 

[FR  Doc.  91-18143  Filed  7-28-91;  2:18  pm]     . 
BILLINQ  COOE  «3SS-01-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

July  25, 1991. 

FCC  To  Hold  Open  Commission 
Meeting.  Thursday,  August  1. 1991 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  August  1, 1991,  which  is 
scheduled  to  commence  at  9:30  a.m..  in 
Room  856,  at  1919  M  Street  NW., 
Washington.  DC. 

Item  No..  Bureau  and  Subject 

1— Mass  Media— Title:  Remand  from  the  U.S. 
Court  of  Appeals  (D.C.  Cir.)  of  King 
Broadcasting  Company,  Inc.  v.  FCC. 
Summary:  The  Commission  will  consider  a 
ruling  that  programming  proposed  by  King 
Broadcasting  for  coverage  of  1988 
Presidential  campaign  is  not  exempt  as 
l>ona  fide  news  from  the  equal 
opportimities  provision  of  section  315  of  the 

-  Communications  Act. 

2— Mass  Media— Title:  In  the  Matter  of 
Television  Satellite  Stations:  Review  of 


Policy  and  Rules  (MM  Docket  No.  87-8). 
Summary:  The  Commission  will  consider 
adoption  of  a  Second  Further  Notice  of 
Proposed  Rule  Making  to  examine  the 
relationship  between  satellite  status  and 
the  nationwide  multiple  ownership  rule. 

3 — Mass  Media— Title:  Policies  and  Rules 
Concerning  Children's  Television 
Programming;  Revision  of  Programming 
and  Commercialization  Policies, 
Ascertainment  Requirements,  and  Program 
Log  Requirements  for  Commercial 
Television  Stations  (MM  Docket  Nos.  90- 
570  and  83-«70).  Summary:  The 
Commission  will  consider  petitions  for 
reconsideration  of  the  Report  and  Order,  8 
FCC  Red  2111  (1991),  in  this  proceeding. 

4 — Common  Carrier — Title:  Provision  of 
Access  for  800  Service  (CC  Docket  No.  88- 
10).  Summarj';  The  Commission  will 
consider  Petitions  for  Reconsideration  of  a 
Report  and  Order  regarding  the 
implementation  of  data  base  access  for  800 
service. 

5— Common  Carrier- Title:  MTS  and  WATS 
Market  Structure  (CC  Docket  No.  78-72. 
Phase  I).  Summary:  The  Commission  will 
consider  local  transport  rate  structure  and 
pricing  issues. 

6— Common  Carrier — Title:  Competition  in 
the  Interstate  Interexchange  Marketplace 
(CC  Docket  No.  90-132).  Summary:  The 
Commission  will  consider  adoption  of  a 
Report  and  Order  concerning  the  level  of 
competition  in  the  interstate  interexchange 
marketplace  and  adapting  its  regulatory 
policies  to  reflect  this  competition. 

7 — Common  Carrier — Title:  Investigation  of 
ATftT  Communications  Tariff  F.C.C.  No. 
15,  Transmittal  No.  1654,  Competitive 
Pricing  Plan  No.  2,  Resori  Condominiums 
International,  Inc.  (CC  Docket  No.  90-11). 
Summary:  The  Commission  will  consider 
adoption  of  a  Memorandum  Opinion  and 
Order  which  terminates  the  investigation  of 
this  tariff  transmittal. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab,  Office  of  Public  Affairs, 
telephone  number  (202)  632-5050. 

Issued:  July  25, 1991. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

(FR  Doc.  91-18062  Filed  7-26-91;  1028  am) 
Muma  CODE  srii-oi-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

July  25, 1991. 


TlMI  AND  DATE  10:00  a.m..  Thursday, 
August  1. 1991. 

PLACE:  Room  600. 1730  K  Street  NW.. 
Washington.  DC 

STATUS:  Open. 

MATTERS  TO  K  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Westmoreland  Coal  Company,  Docket 
No.  VA  90-2a  (Issues  include  whether  the 
Judge  erred  in  hnding  that  Westmoreland 
violated  30  CFR  S  75.1003  and  that  the 
violation  was  of  a  significant  and  substantial 
nature.) 

Any  person  attending  this  meeting 
who  requires  special  accessibihty 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(d). 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  Ellen,  (202)  653- 

5629/(202)  708-9300  for  TDD  Relay  1- 

800-677-8339  (Toll  Free). 

Jean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc  91-18169  Filed  7-26-91;  3:13  pmj 

BILLMQ  COOC  •736-01-11 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-01-23J 

TIME  AND  date:  Thursday,  August  6, 

1991  at  10:30  a.m. 

place:  Room  101,  500  E  Street  SW., 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints. 

5.  Inv.  731-TA-S24  (Preliminary)  (Steel 
Wire  Rope  from  Canada) — briefing  and  vote 

6.  Inv.  731-TA-476  and  479  (Final)  (Steel 
Wire  Rope  from  Argentina  and  Mexico) — 
briefing  and  vote. 

7.  Inv.  731-TA-483  (Final)  (Certain 
Personal  Word  Processors  from  Japan) — 
briefing  and  vote. 

8.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  R.  Mason. 
Secretary.  (202)  205-2000. 
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Dated  July  28. 1891. 
Kenneth  R.  Maaon, 

Secretaiy. 

[FR  Doc.  91-18128  Filed  7-26-81;  2:17  pm] 

MLUNaCOOE  7020-02-11 

INTERSTATE  COMMCnCE  COHIMISSIOM 

Commission  Conference 

TIME  AND  date:  10:00  a.m..  Tuesday. 

August  6. 1991. 

place:  Hearing  Room  A,  Interstate 

Commerce  Commisiaon.  12th  & 

Constitution  Avenue  NW.,  Washington. 

DC.  20423. 

STATUS:  The  Commission  will  meet  to 

discuss  among  themselves  the  following 

agenda  items.  Although  the  conference 

is  open  for  the  public  observation,  no 

public  participation  is  permitted 

MATTERS  TO  BE  DISCUSSED: 

Fmance  Docket  No.  31700.  Canadian 
Pacific  Limited,  et  al— Purchase  and  Related 
Trackage  Rights — Delaware  &■  Hudson 
Railway  Company  Finance  Docket  No.  3180S. 
Canadian  Pacific  Limited  and  D&H 
Corporation — Trackage  Rights  Exemption — 
Consolidated  Rail  Corporation. 

Docket  No.  AB-308  (Sub-No.  1).  Central 
Michigan  Railway  Company — 
Abandonment— East  of  hxtia  To  West  of 
Owosso — In  Michigan. 

Docket  No.  AB-e  (Sub-No.  332).  Burlington 
Northern  Railroad  Company — 
Abandonment— In  Otoe  Nemaha  Counties, 
Nebraska. 

CONTACT  PERSON  FOR  MORE 

information:  A.  Dennis  Wateon.  Office 

of  External  Affairs.  Telephone:  (202) 

275-7252.  TDD:  (202)  275-1721. 

Sidney  L  Strickland.  Jr.. 

Secretary. 

[FR  Doc  91-18109  Filed  7-28-91;  2:16  pm) 

MUMOCOOE  703S-01-«I 

NUCLEAR  REGULATORY  COMMISSION 
date:  Friday.  |uly  28. 1991  and  Weeks  of 
July  29.  August  5, 12.  and  19, 1991. 


PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Open  and  Closed 

MATTERS  TO  BE  CONSWEREO: 

Friday,  July  26 

10:00  ajn. 
Briefing  by  NRC  Staff  on 
Recommendations  Regarding  Yankee 
Rowe  Preseure  Vessel  Embrittlement 
Issues  (Public  Meeting) 
11:30  a.BL 
Consideration  of  Commission's  Options  in 
Yankee  Rowe  Matters  (Qosed— Ex.  10) 

Week  of  July  29 

Tuesday.  July  30 

10:00  ajn. 
Briefing  on  International  Niiclear  Reactor 
Safety  (Closed— Ex.  1) 

Wednesday  July  31 

1:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Commission  Decision  Regarding  Yankee 

Rowe  Reactor  Vessel  (Tentative) 

Thursday,  August  1 

4:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  August  5— Tentativ* 

Monday,  August  5 

10:00  ajn. 
Briefing  on  AEOD  Programs  (Public 
Meeting) 
11:30  ajn. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
3:00  p.m. 
Discussion  of  Pending  Investigations 
(Closed— Ex.  Si  7] 

Week  of  Augnal  12— Tentative 

Friday,  August  18 
10:00  a.m. 
Briefing  on  Uncertainties  in  Implementing 
the  EPA  HLW  Standards  (Public 
Meeting) 


11:30  ajn. 
AfHrmation/Discussion  and  Vote  (Public 
Meeting  (if  needed) 

Week  of  August  19— Tentative 

Wednesday,  August  21 

lOMIajn. 
Briefing  by  NUMARC  on  Program  for 
Inspections,  Tests.  Analyses,  and 
Criteria  (ITAAC)  for  Advanced  Reactors 
(Public  Meeting) 
11:30  a.m. 
AfRrmation/Discussion  and  Vote  (Public 
Meeting  (if  needed) 
2.-00  pjn. 
Briefing  by  NRC  Staff  on  International 
Programs  (Public  Meeting) 

ADDITIONAL  INFORMATION:  By  a  VOte  of 

4-0  on  July  25,  the  Commission 
determined  pursuant  to  U.S.C  552b{e) 
and  Sea  9.107(a)  of  the  Conunission's 
rules  that  "Affirmation  of  Response  to 
Emergency  Motion  for  Stay  on  Behalf  of 
Shoreham  Petitioners"  (Public  Maeting), 
be  held  on  July  25,  and  on  less  than  one 
week's  notice  to  the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 

information:         Williar.  11111(30^) 

492-1861. 

Dated:  July  25, 1991. 
William  M.  Hill.  Jr., 
Office  of  the  Secretary. 
[FR  Dot  91-18108  Filed  7-26-91;  2:15  pmj 
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Inspections,  Tests.  Analyses,  and 
Criteria  (ITAAC)  for  Advanced  Reactors 
(Public  Meeting) 
11:30  a.m. 
AITinnation/Discussion  and  Vote  (Public 
Meeting  (if  needed) 
2.-00  pjn. 
Briefing  by  NRC  Staff  on  International 
Programs  (Public  Meeting] 

ADDITIONAL  INFORMATION:  By  8  VOte  of 
4-0  on  July  25,  the  Commission 
determined  pursuant  to  U.S.C  552b{e) 
and  Sea  9.107(a)  of  the  Commission's 
rules  that  "AHirmation  of  Response  to 
Emergency  Motion  for  Stay  on  Behalf  of 
Shoreham  Petitioners"  (Public  Meeting), 
be  held  on  July  25,  and  on  less  than  one 
week's  notice  to  the  public. 

Note:  AfHrmation  sessions  are  initially 
scheduled  {ind  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 

information:         Williar-.  Hilicafr') 
492-1861. 

Dated:  July  25, 1991. 
William  M.  Hill,  Jr., 
Office  of  the  Secretary. 
[FR  Doc.  91-18108  Filed  7-28-81;  2:15  pmj 
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This  section  of  the  FEDERAL  F 
contains  regulatory  documents  h 
general  applicability  arKJ  legal  ei 
of  which  are  keyed  to  and  cod 
the  Code  of  Federal  Regulattort: 
published  under  50  titles  pursua 
U.S.C.   1510. 

The  Code  of  Federal  Regulatior 
by  the  Supenrrtendent  of  Docun 
Prices  of  new  books  are  listed 
first  FEDERAL  REGISTER  issue 
week. 


DEPARTMENT  OF  AGRICULT 

Agricuttural  Marketing  Servic 

7CFRPart915 

[Docfcat  Na  FV-91-226Fn] 

Avocados  Grown  in  Soutti  F1< 
Grade  and  Container  Marketii 
Requirements 

agency:  Agricultural  Marketin 
USDA. 

action:  Final  rule. 

SMUNARV:  This  final  rule  estab 
minimum  grade  requirement  of 
2  and  container  marking  and  8< 
requirements  for  Florida  avoca 
handled  to  points  within  the  pr 
area  (South  Florida).  This  actio 
expected  to  result  in  the  shipm 
better  quality  avocados  to  the  i 
maricet  within  the  production  a 
improve  program  compliance  h 
interest  of  growers,  handlers,  a 
consumers. 
EFFECTtVf  date:  July  31. 1991. 

FO«  FURTHER  INFORMATION  COI 

Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  ai 
Vegetable  Division.  AMS,  USD 
Box  96456,  room  2525-S,  Wash 
DC  20090-6456,  telephone  (202] 
3918. 

SUPPLEMENTARY  INFORMATION: 

This  fmal  rule  is  issued  unde 
Marketing  Agreement  and  Mar 
Order  No.  915,  as  amended  (7  ( 
915),  regulating  the  handling  of 
avocados  grown  in  South  Flori< 
agreement  and  order  are  effect 
the  Agricultural  Marketing  Agr 
Act  of  1937.  as  amended  (7  U.S 
674).  hereinafter  referred  to  as 

This  final  rule  has  been  revie 
the  Department  in  accordance  ' 
Department  Regulation  1512-1 1 
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This  section  of  the  FEDERAL  REGISTER 
contains  regutefory  documents  tiaving 
generat  app^tcabrtrty  and  legal  effect  niost 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Fiegulations,  v^hich  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Docurtents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agiicuttural  Marketing  Servica 

7CFRPart915 

[Docket  Na  FV-91-226FR] 

Avocados  Grown  in  Soutit  Florida; 
Grade  and  Container  Marketing 
Requirements 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  final  rule  establishes  a 
minimum  grade  requirement  of  U.S.  No. 
2  and  container  marking  and  sealing 
requirements  for  Florida  avocados 
handled  to  points  within  the  production 
area  (South  Florida).  TTiis  action  is 
expected  to  result  in  the  shipment  of 
better  quality  avocados  to  the  fresh 
market  within  the  production  area  and 
improve  program  compliance  in  the 
interest  of  growers,  handlers,  and 
consimiers. 

EFFECTIVE  date:  July  31, 1991. 

FOU  FURTHEH  INFORMATION  CONTACT: 

Gary  D.  Rasmussen,  Marketing 
SpeciaHst,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington. 
DC  20090-6456,  telephone  (202)  475- 
3918. 

SUPPLEMENTARY  INFORMATION: 

This  fmal  rule  is  issued  under  the 
Marketing  Agreement  and  Marketing 
Order  No.  915,  as  amended  (7  CFR  part 
915),  regulating  the  handling  of 
avocados  grown  in  South  Florida.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Department  Regulation  1512-1  and  the 


criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  {EFA],  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly  - 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  actinig  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  40  handlers  of  Florida 
avocados  subject  to  regulation  under 
Marketing  Order  No.  915,  and  about  300 
avocado  producers  in  the  production 
area  (South  Florida).  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultm-al  services  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  the 
avocado  handlers  and  producers  may  be 
classified  as  small  entities. 

This  final  rule  changes  current  grade 
and  container  marking  requirements  for 
Florida  avocados  by  revising  paragraphs 
(a)  and  (b)  of  §  915.306  (7  CFR  915.306) 
to  require  that  avocados  handled  in 
containers  other  than  those  authorized 
under  section  915.3(K  grade  at  least  U.S. 
No.  2.  This  action  also  requires  that 
avocados  packed  in  such  containers  be 
marked  with  a  Federal-State  Inspection 
Service  (FSIS)  lot  stamp  number  applied 
to  an  adhesive  tape  seal  affixed  to  Ute 
container  in  a  manner  to  prevent  the 
container  from  being  opened  and/or  the 
fruit  removed  without  breaking  the  seal. 
The  stamp  and  tape  shall  be  affixed  to 
the  container  by  the  I^IS  or  by  the 
handler  under  the  supervision  of  the 
FSIS.  Only  stamps  and  tape  which  have 
been  approved  by  the  Fresh  Products 
Branch,  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  may  be  used 
for  purposes  of  stamping  and  sealing 
containers  to  meet  these  requirements. 

Currently,  all  Florida  avocados 
shipped  to  markets  within  and  outside 


of  the  production  area  in  containers 
authorized  under  §  915.306  must  grade  at 
least  U.S.  No.  2  and  the  containers  must 
be  marked  with  a  FSIS  lot  stamp 
number.  At  the  present  time,  avocados 
in  containers  other  than  those 
authorized  under  i  915.306  do  not  have 
to  meet  any  grade  requirements  and  the 
containers  need  not  be  marked  with  a 
FSIS  lot  stamp  number.  Avocados  in 
containers  not  authorized  under 
§  915.306  may  only  be  shipped  within 
the  production  area. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  (56  FR  4953,  February  7, 1991), 
with  a  30-day  comment  period  ending  on 
March  11, 1991.  Five  comments  were 
received  and  are  discussed  in  detail  in 
the  attached  final  rule. 

Hie  committee  recommended  that  all 
avocados  handled  within  the  production 
area  be  required  to  grade  at  least  U.S. 
No.  2  to  improve  the  quality  of  avocados 
shipped  to  markets  within  the 
production  area.  These  requirements  are 
designed  to  strengthen  market 
conditions  for  shipments  within  South 
Florida  in  the  interest  of  growers, 
handlers,  and  consumers.  The 
committee  reported  that  shipments  of 
poor  quality  avocados  to  markets  within 
the  production  area  have  depressed 
prices  for  better  quality  avocados  and 
resulted  in  lower  overall  returns  to 
producers. 

Requiring  avocados  handled  in 
containers  other  than  those  authorized 
under  {  915.305  to  be  marked  with  a 
Federal-State  Inspection  Service  lot 
stamp  number  applied  to  an  adhesive 
tape  seal  affixed  to  the  container  is 
expected  to  help  prevent  unauthorized 
shipments  of  substandard  avocados, 
lliese  requirements  are  also  expected  to 
make  it  easier  to  determine  if  a 
particular  avocado  shipment  was 
inspected  and  certified  as  meeting 
marketing  order  requirements  and  who 
handled  the  fruit.  This  should  improve 
compliance  with  order  requirements 
within  South  Florida,  and  help  prevent 
violative  shipments  of  sutistandard 
avocados  within  the  production  area. 

About  12  percent  of  Florida's  fresh 
avocado  shipments  in  1969-90  were  to 
production  area  markets,  of  wiiich 
slightly  over  one-half  were  inspected 
and  certified  as  meeting  both  grade  and 
maturity  requirements,  with  the 
remainder  meeting  maturity 
requirements  only. 
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Although  compliance  with  these  grade 
and  lot  stamping  requirements  will 
affect  costs  to  handlers,  these  costs  will 
be  offset  by  the  benefits  of  providing  the 
trade  and  consumers  with  better  quality 
avocados. 

Maturity  requirements  for  Florida 
avocados  handled  to  points  both  within 
and  outside  the  production  area  are 
specified  in  section  915.332.  These 
requirements,  based  on  minimum 
weights  and  diameters,  remain  in  effect 
and  unchanged  by  this  rule.  In  addition, 
avocados  imported  into  the  United 
States  are  already  required  to  grade  U.S. 
No.  2  under  7  CFR  944.28.  Therefore,  the 
regulations  concerning  the  grade  of 
imported  avocados  remain  unchanged. 

Hank  J.  Foley,  a  Florida  avocado 
grower,  filed  a  comment  favoring  the 
proposed  grade  and  container  marking 
requirements,  indicating  that  such 
.  requirements  will  help  prevent  the 
disposition  of  stolen  fniit  and  eliminate 
poor  quality  fruit  in  the  marketplace. 
Geoffrey  Byerly,  a  Florida  avocado 
grower,  filed  a  comment  favoring  the 
proposed  grade  and  container  marking 
requirements,  indicating  that  such 
requirements  will  reduce  fruit  theft  and 
will  help  make  sure  that  only  quality 
fruit  is  sold. 

Harold  E.  Kendall,  President,  South 
Florida  Growers  Association,  Inc.,  filed 
a  comment  opposing  the  proposed 
higher  grade  requirements,  but  favoring 
the  container  marking  requirements  for 
avocados  marketed  in  the  production 
area.  This  conmienter  expressed  the 
opinion  that  there  is  a  demand  for  lower 
quality  fiiiit  within  the  production  area 
and  that  application  of  the  U.S.  No.  2 
grade  would  be  too  high  for  avocados 
sold  within  the  production  area.  Since 
the  committee  recommended  this  action 
to  assure  that  fresh  markets  in  the 
production  area  are  supplied  with  good 
quality  avocados  to  encourage  demand, 
consistent  with  the  objectives  of  the 
marketing  order,  the  Department  finds 
that  the  proposed  grade  and  container 
marking  requirements  for  avocados 
marketed  in  the  production  area  are 
reasonable  and  should  be  issued.  Thus, 
Mr.  Kendall's  comment  is  denied. 

Craig  Wheeling,  a  Florida  avocado 
grower,  filed  a  comment  favoring  the 
proposed  grade  and  container  marking 
requirements,  because  he  believes  that 
such  requirements  would  help  reduce 
the  problem  of  stolen  fruit  and  help 
ensure  that  only  quahty  fruit  is  sold. 

Craig  Wheeling  filed  another 
comment  on  behalf  of  J.R.  Brooks  and 
Son.  Inc.,  an  avocado  handler, 
recommending  a  modification  to  the 
proposed  container  marking 
requirements  to  require  that  the 
containers  shipped  wi'hin  the 


production  area  be  marked  with  a 
Federal-State  Inspection  Service  (FSIS) 
seal  number  as  well  as  a  lot  stamp 
number.  This  commenter  indicated  that 
this  additional  requirement  would  help 
prevent  such  containers  from  being 
reused  to  sell  substandard  or  stolen  fiuit 
in  the  Miami  market  This  comment  has 
merit.  Such  a  requirement  would  be 
reasonable  and  consistent  with  the 
objectives  of  the  marketing  order. 
Therefore,  S  915.306  is  revised  to  require 
that  avocados  handled  in  containers 
other  than  those  authorized  under 
§  915.305.  be  packed  in  such  containers 
marked  with  a  FSIS  lot  stamp  number 
applied  to  an  adhesive  tape  seal  affixed 
to  the  container  in  a  manner  to  prevent 
the  container  horn  being  opened  and/or 
the  fruit  removed  without  breaking  the 
seal.  The  stamp  and  tape  shall  be 
affixed  to  the  container  by  the  FSIS  or 
by  the  handler  under  the  supervision  of 
the  FSIS.  Only  stamps  and  tape  which 
have  been  approved  by  the  Fresh 
Products  Branch,  Fruit  and  Vegetable 
Division.  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
may  be  used  for  purposes  of  stamping 
and  sealing  containers  to  meet  these 
requirements.  This  should  help  prevent 
such  containers  from  being  used  to 
make  violative  shipments  of  avocados. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Shipment  of  the  1991-92 
season  Florida  avocado  crop  began  In 
May.  and  these  requirements  should 
apply  to  as  much  of  the  1991-92  season 
Florida  avocado  crop  as  possible:  (2) 
Florida  avocado  handlers  are  aware  of 
this  action  which  was  recommended  by 
the  committee  at  a  public  meeting;  and 
(3)  the  interim  final  rule  provided  a  30- 
day  comment  period  and  the  comments 
received  are  fully  addressed  in  this  final 
rule. 

List  of  Subjects  in  7  CFR  Part  915 

Avocados.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  915  is  amended  as 
follows: 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLX)RIDA 

1.  The  authority  citation  for  7  CFR 
part  915  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  915.306  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

Note:  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

S  9 1 5.306    Rorida  avocado  grade,  pack, 
and  container  marking  regulation. 

(a)  No  handler  shall  handle  any 
variety  of  avocados  grown  in  the 
production  area  unless: 

(1)  Such  avocados  grade  at  least  U.S. 
No.  2. 

(2)  Such  avocados  are  in  containers 
authorized  under  S  915.305.  when 
handled  to  points  outside  the  production 
area. 

(3)  Such  avocados  are  packed  in 
accordance  with  standard  pack,  when 
handled  in  containers  authorized  under 
§  915.305. 

(4)  Such  avocados  are  in  containers 
marked  with  a  Federal-State  Inspection 
Service  lot  stamp  number,  when 
handled  in  containers  authorized  under 
9  915.305. 

(5)  Such  avocados  are  in  containers 
marked  with  a  Federal-State  Inspection 
Service  (FSIS)  lot  stamp  number  applied 
to  an  adhesive  tape  seal  affixed  to  the 
container  in  a  manner  to  prevent  the 
container  from  being  opened  and/or  the 
fruit  being  removed  without  breaking 
the  seal,  when  handled  in  containers 
other  than  those  authorized  under 

§  915.305.  The  stamp  and  tape  shall  be 
affixed  to  the  container  by  the  FSIS  or 
by  the  handler  under  the  supervision  of 
the  FSIS.  Only  stamps  and  tape  which 
have  been  approved  by  the  Fresh 
Products  Branch,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
may  be  used  for  purposes  of  stamping 
and  sealing  containers  to  meet  these 
requirements. 

(6)  Such  avocados  when  handled  in 
containers  authorized  under  S  915.305, 
except  for  those  to  export  destinations. 
are  marked  with  the  grade  of  the  tndt  in 
letters  and  numbers  at  least  one  inch  in 
height  on  the  top  and  two  sides  of  the  lid 
of  the  container,  effective  each  fiscal 
year  from  the  first  Monday  after  July  15 
until  the  first  Monday  after  January  1. 

(b)  The  provisions  of  paragraphs 
(a)(2).  (a)(3).  (a)(4),  (a)(5).  and  (a)(6)  of 


this  section  shall  not  apply  to 
packages  of  avocados  weighij 
pounds  or  less,  net  weight,  in 
containers. 

Dated:  July  25,  W91. 

VVUttam ).  Doyle, 

Acting,  Deputy  Director,  Fruit  one 
Division. 

[FR  Doc.  91-18088  Piled  7-30-91; ) 
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FOR  FURTHER  MFORMATiON  CO 

WJl.  Jones,  Office  for  Analysi 
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Nuclear  Regulatory  Commissie 
Washington.  DC  20555,  telejrfw 
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SUPPtfUENTARY  INPORMIATIOM 
November  4. 1988,  the  Nuclear 
Regulatory  Commission  ("NRC 
"Commission")  published  in  th 
Register  (53  FR  44594)  for  publ 
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7  CFR  Part  915 

keting  agreements, 
ordkeeping 


For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  915  is  amended  as 
follows: 

PART  915-AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  915.306  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

Note:  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

§  9 1 5.306    Rorida  avocado  grade,  pack, 
and  contalnef  markins  regulation. 

(a)  No  handler  shall  handle  any 
variety  of  avocados  grown  in  the 
production  area  unless: 

(1)  Such  avocados  grade  at  least  U.S. 
No.  2. 

(2)  Such  avocados  are  in  containers 
authorized  under  S  915.305,  when 
handled  to  points  outside  the  production 
area. 

(3)  Such  avocados  are  packed  in 
accordance  with  standard  pack,  when 
handled  in  containers  authorized  under 
§  915.305. 

(4)  Such  avocados  are  in  containers 
marked  with  a  Federal-State  Inspection 
Service  lot  stamp  number,  when 
handled  in  containers  authorized  under 
S  915.305. 

(5)  Such  avocados  are  in  containers 
marked  with  a  Federal-State  Inspection 
Service  (FSIS)  lot  stamp  number  applied 
to  an  adhesive  tape  seal  a^ixed  to  the 
container  in  a  manner  to  prevent  the 
container  from  being  opened  and/or  the 
fruit  being  removed  without  breaking 
the  seal,  when  handled  in  containers 
other  than  those  authorized  under 

S  915.305.  The  stamp  and  tape  shall  be 
affixed  to  the  container  by  the  FSIS  or 
by  the  handler  under  the  supervision  of 
the  FSIS.  Only  stamps  and  tape  which 
have  been  approved  by  the  Fresh 
Products  Branch,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
may  be  used  for  purposes  of  stamping 
and  sealing  containers  to  meet  these 
requirements. 

(6)  Such  avocados  when  handled  in 
containers  authorized  under  S  915.305, 
except  for  those  to  export  destinations, 
are  marked  with  the  grade  of  the  fiidt  in 
letters  and  numbers  at  least  one  inch  in 
height  on  the  top  and  two  sides  of  the  lid 
of  the  container,  effective  each  fiscal 
year  from  the  first  Monday  after  July  15 
until  the  first  Monday  after  January  1. 

(b)  The  provisions  of  paragraphs 
(a)(2),  (a)(3).  (a)(4).  {a)(5).  and  (a)(6)  of 


this  section  shall  not  apply  to  individual 
packages  of  avocados  weighing  four 
pounds  or  less,  net  weight,  in  master 
containers. 


Dated:  July  25,  Vm. 
WUUam ).  Doyle, 


Acting,  Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  91-18088  Piled  7-30-91;  8:45  am] 
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SUMMAHY:  The  Nuclear  Regulatory 
Commission  is  amending  its  reguJations 
on  the  reporting  of  safety  defects.  The 
amendments  are  a  result  of  the 
Commission  efforts  to  apply  the 
experience  gained  as  a  result  of  the 
Three  Mile  Island  accident  and  also 
reflect  Commission  experience  to  date 
with  the  existing  regulations.  The 
amendments  are  applicable  to 
Commission  licensees,  and  to 
nonlicensees  who  construct  facilities 
for,  or  supply  basic  components  to 
facilities  or  activities  licensed  by  the 
Commission.  The  amendments  would 
reduce  duplicate  reporting  of  defects, 
clarify  the  criteria  for  reporting  defects, 
and  would  estabhsh  uniform  time 
periods  for  reporting  and  uniform 
requirements  for  the  content  of  safety 
defect  reports. 

DATES:  These  amendments  will  be 
effective  October  29. 1991. 

FOR  FURTHER  INR>RMATK>N  CONTACT: 

WJ^.  Jones,  Office  for  Analysis  and 

Evaluation  of  Operational  Data.  U.S. 

Nuclear  Regulatory  Commission. 

Washington,  DC  20556.  telephone:  (301) 

492-4442. 

SUPPteUCNTARY  INPDRaUTION:  On 

November  4. 1988.  the  Nuclear 
Regulatory  Commission  ("NRC"  or 
"Commission")  published  in  the  Federal 
Register  (53  FR  44594)  for  public 
comment  proposed  amendments  to  10 
CFR  Part  21  (part  21),  "Reporting  of 
Defects  and  Noncompliance"  and 
S  50.55  "Conditions  oi  Construction 
Permits."  The  purpose  of  dies*  proposed 
amendments  was  to  reduce  duplicate 
evaluation  and  reporting.  estebUsh 


consistent  time  limits  for  reporting, 
establish  a  time  limit  for  transfer  of 
information  from  vendors  to  purchasers 
of  basic  components,  more  clearly 
define  defects  that  must  be  reported, 
and  establish  consistent  content  for 
reporting.  Other  minor  changes  were 
proposed. 

Public  comments  regarding  the 
proposed  amendments  were  received 
from  thirty-five  respondents.  These 
comments  were  received  from  segments 
of  the  nuclear  industry  as  follows: 
Twenty-three  were  received  from 
utilities;  five,  from  law  firms 
representing  members  of  the  nuclear 
industry;  three,  from  owners  groups; 
two.  from  architect/engineers;  and  two 
were  received  from  vendors.  These 
comments  have  been  evaluated  and,  ' 
where  appropriate,  incorporated  into  the 
final  regulations.  The  public  comments 
are  discussed  below  in  connection  with 
the  final  regulations. 

A  detailed  analysis  of  the  public 
comments  has  been  prepared  and  is 
available  for  public  inspection  in  the 
NRC  Public  Document  Room. 

Background 

The  existing  regulations  contain 
several  safety  deficiency  reporting 
requirements  that  apply  to  the 
construction  and  operation  of  nuclear 
power  plants: 

—Part  21  applies  to  all  NRC  hcensees. 
as  well  as  nonlicensees  who  construct 
facilities  for  or  supply  basic 
components  or  services  associated 
with  basic  components  to  Qiese 
licensees,  and  implements  section  206 
of  the  Energy  Reorganization  Act  of 
1974,  as  amended  (ERA),  (42  U.S.C. 
5841  et  seq.),  which  requires  the 
reporting  of  defects  that  could  create 
a  "substantial  safety  hazard."  and 
failures  to  comply  related  to  a 
"substantial  safety  hazard"  as  defined 
in  regulations. 

—Section  50.55(e)  applies  solely  to  the 
holders  of  construction  permits  and 
currently  requires  the  reporting  of 
"significant  deviations"  or  "significant 
deficiencies"  which  could  have  an 
adverse  effect  upon  safety  if  they 
remain  uncorrected. 

—Sections  50.72  and  Sa73  establish  an 
event  reporting  system  that  applies 
uniformly  to  all  operating  nuclear 
power  plants.  These  regulations 
require  the  licensee  to  make  prompt 
telephone  notification  to  NRC  and  to 
submit  a  written  report  for  each 
operating  event  or  adverse  plant 
condition.  As  discussed  below, 
changes  to  9§  50.72  and  60.73  are  not 
being  made  at  this  time. 

— Section  73.71  appUes  to  licensees  and 
establishes  a  reporting  system  for 


safeguards  events,  including  any 
security  failure,  degradation,  or 
discovered  vulnerability  of  a 
safeguards  system.  As  stated  in 
S  73.71.  a  report  under  |  73.71  satisfies 
reporting  requirements  in  both 
SI  50.72  and  50.73.  Section  73.71  is  not 
being  changed  at  this  time. 
Task  II  J.4  of  tiie  TMI  Action  Plan 
directed  the  NRC  staff  to  evaluate  and 
revise,  if  necessary,  the  existing 
requirements  of  part  21  and  {  50.55(e)  to 
assure  prompt  and  comprehensive 
reporting.  Over  several  years,  the  need 
for  revision  of  these  regulations  has 
become  apparent  Accordingly,  based 
upon  the  staff  experience  with  part  21 
and  i  50.55(e),  the  final  rule  wilL 

1.  Reduce  duplicate  evaluation  and 
reporting; 

2.  Establish  uniform  time  limits  for 
reporting; 

3.  Establish  a  time  limit  for  transfer  of 
information  to  end  users  when  a 
substantial  safety  hazard  determination 
by  vendors  is  not  possible; 

4.  More  clearly  and  uniformly  define 
the  defects  that  need  to  be  reported 
under  S  50.S5(e); 

5.  Establish  uniform  content  for 
reports  submitted  under  S  50.55(e)  and 
part  21; 

6.  Qarify  the  definition  of  "basic 
component;" 

7.  Clarify  records  retention 
requirements  including  the  requirement 
for  retention  of  records  of  evaluations  of 
deviations  that  did  not  resuh  in  a 
finding  of  substantial  safety  hazard; 

8.  Establish  time  limits  for  evaluatioa 
of  potential  defects  and  failures  to 
comply;  and 

9.  Make  other  minor  changes  detailed 
below. 

These  revisions  will  reduce  the 
amount  of  time  and  effort  expended  by 
industry  in  complying  with  existing 
reporting  and  evaluation  requirements 
while  still  ensuring  that  safety 
deficiencies  are  identified  and  evaluated 
in  a  timely  manner. 

Part  21 

Part  21  was  intended  to  implement 
section  206  of  the  ERA.  Section  206 
requires  directors  and  responsible 
officers  of  firms  constructing,  owning, 
operating,  or  supplying  the  basic 
components  of  any  facility  or  activity 
Ucensed  under  the  Atomic  Energy  Act  of 
1954,  as  amended,  (AEA),  (42  U.S.C. 
2011  et  seq.),  to  Immediately  report  to 
the  Commission  the  discovery  of 
"defects"  in  "basic  components"  or 
failures  to  comply  that  could  create  a 
"substantial  safety  hazard."  In  addition 
to  imposing  obligations  on  the  directors 
and  responsible  officers  of  NRC 
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licensees,  section  206  of  the  ERA  also 
imposes  obligations  on  the  directors  and 
responsible  officers  of  nonlicensees  that 
construct  facilities  for  or  supply  basic 
components  to  licensed  facilities  or 
activities.  Any  individual  officer  or 
director  who  knowingly  fails  to  comply 
with  the  notification  requirements  is 
subject  to  civil  penalties. 

On  March  3, 1975.  the  NRC  published 
a  proposed  rule  designed  to  implement 
section  206  (40  FR  8832).  and  on  June  6. 
1977,  issued  the  final  rule,  adding  part  21 
to  the  Commission's  regulations  (42  FR 
28893). 

The  regulations  in  part  21  impose 
reporting  requirements  on  directors  and 
responsible  officers  of  firms  which 
construct,  own,  operate,  or  supply  basic 
components  for  any  facility  or  activity 
licensed  or  otherwise  regulated  pursuant 
to  the  AEA  or  the  ERA.  Part  21  was 
amended  on  October  19. 1978  (43  FR 
48721)  to  exempt  "commercial  grade 
items"  from  part  21  requirements  until 
the  items  were  "dedicated"  for  use  as 
basic  components  in  a  nuclear  facility. 
Approximately  12,000  organizations, 
licensees,  and  nonlicensees.  fall  under 
the  scope  of  part  21  reporting 
requirements.  Part  21  covers  licensees 
granted  the  following  licenses: 
production  and  utilization  facility 
licenses  issued  under  part  50,  including 
nuclear  power  plants  and  research  and 
test  reactors;  byproduct  material 
licenses  issued  under  parts  30  through 
35;  well  logging  licenses  issued  under 
Part  39;  source  material  hcenses  issued 
under  Part  40;  high-level  radioactive 
waste  disposal  licenses  issued  under 
part  60;  land  disposal  of  radioactive 
waste  licenses  issued  under  part  61; 
special  nuclear  materials  licenses  issued 
under  part  70;  licenses  for  the  packaging 
of  radioactive  materials  for  transport 
licenses  issued  under  part  71;  and  spent 
fuel  storage  licenses  issued  under  part 
72. 

The  nonlicensee  suppliers  covered 
under  part  21  are  firms  of  many  dilTerent 
sizes,  supplying  many  different  types  of 
basic  components  and  services 
associated  with  basic  components  to 
NRC  licensees.  For  example, 
construction  and  operation  of  a  nuclear 
power  plant  involves  a  many-level 
procurement  chain.  At  the  top  of  the 
chain  is  the  electrical  utility  and  the 
utility's  major  contractors  such  as  the 
nuclear  steam  system  supplier.  The  next 
level  includes  manufacturers  who 
produce  basic  components  specifically 
designed  for  nuclear  use  such  as 
instrumentation,  controls,  major  piping, 
pumps,  and  valves.  These  manufacturers 
in  turn  procure  necessary  parts,  such  as 
resistors,  wiring,  solid-state  devices,  and 
other  hardware,  from  a  multitude  of 


sources.  For  nuclear  power  reactors, 
part  21  applies  to  all  tiers  of  the  supply 
chain  for  basic  components  and  to  all 
activities  which  could  create  a 
substantial  safety  hazard.  In  the  case  of 
fuel  cycle  licensees  and  organizations 
supplying  components  to  them, 
responsibility  for  complying  with  part  21 
does  not  extend  past  the  first  tier  of 
suppliers. 

Approximately  300  reports  have  been 
submitted  to  the  NRC  annually  under 
part  21.  These  reports  of  potential  safety 
problems  have  resulted  in  generic 
communications  such  as  NRC  bulletins, 
generic  letters,  and  information  notices, 
and  have  contributed  to  the  overall 
improved  safety  of  the  nuclear  industry. 

Section  50.55(e) 

Section  50.55(e}  of  part  50.  originally 
published  as  a  final  rule  on  March  30. 
1972  (37  FR  6459).  establishes 
requirements  for  reporting  deficiencies 
occurring  during  the  design  and 
construction  of  nuclear  power  plants. 
The  rule  was  designed  to  enable  the 
NRC  to  receive  prompt  notification  of 
deficiencies  and  to  have  timely 
information  on  which  to  base  an 
evaluation  of  the  potential  safety 
consequences  of  the  deficiency  and 
determine  whether  regulatory  action 
was  required.  Therefore,  the  holder  of  a 
permit  for  the  conshuction  of  a  nuclear 
power  plant  is  required  to  notify  the 
Commission  of  each  significant 
deficiency  found  in  design  and 
construction,  which  if  it  were  to  have 
remained  uncorrected,  could  have 
adversely  affected  the  safety  of 
operations  of  the  nuclear  power  plant  at 
any  time  throughout  the  expected 
lifetime  of  the  plant. 

Approximately  750  reports  were 
submitted  annually  in  the  past  to  the 
NRC  under  S  50.55(e).  As  with  part  21. 
these  S  50.55(e)  reports  have  formed  the 
basis  for  generic  communications  such 
as  NRC  bulletins,  generic  letters,  and 
information  notices  and  have  also 
contributed  to  the  overall  improved 
safety  of  the  nuclear  industry. 


Action  Being  Taken 

1.  Reducing  Duplicate  Evaluation  and 
Reporting  Requirements 

As  stated  above,  the  Commission 
regulations  contain  four  different  safety 
deficiency  reporting  requirements. 
Although  distinctions  exist  between 
these  requirements,  staff  experience 
indicates  a  need  to  reduce  duplication  in 
reporting  or  evaluation  among  part  21. 
and  SS  50.55(e).  50.72.  50.73.  and  73.71. 

Duplicate  reporting  has  been  primarily 
a  problem  for  part  21  and  5  50.55(e). 


A.  Part  21  and  S  50.55(e) 

A  number  of  instances  have  occurred 
where  the  same  deficiency  in  a  basic 
component  was  evaluated  and  reported 
by  rwo  different  organizauons,  one 
attempting  to  satisfy  the  criteria  of  part 
21,  and  the  other  attempting  to  meet  the 
differently  worded  criteria  of  S  50.55(e). 
The  fact  Uiat  reporting  criteria  are 
different  for  each  requirement  and  that 
there  is  a  lack  of  any  explicit  framework 
in  the  regulations  to  preclude  duplicate 
reporting  have  led  to  duplication  of  both 
licensee  and  NRC  staff  effort  The 
revised  rule  makes  the  relationship 
between  these  two  regulations 
straightforward.  Construction  permit 
holders  will  perform  evaluations,  report 
as  appropriate,  and  keep  records  imder 
S  50.55(e).  If  deviations  are  evaluated 
under  S  50.55(e)  and  result  in  either  a 
negative  reportability  determination  or 
reportable  defect,  then  this  satisfies 
requirements  of  part  21. 

Additionally,  the  scope  of  S  50.55(e)  is 
being  expanded  from  covering  only  the 
construction  of  nuclear  power  plants  to 
cover  all  construction  permits  issued 
under  S  50.23  for  any  production  or 
utilization  facility.  This  action  will 
provide  uniform  reporting  of  defects  and 
failures  to  comply  associated  with  a 
substantial  safety  hazard  found  during 
construction  for  all  production  and 
utilization  facilities.  In  summary, 
construction  permit  holders  will  be 
required  to  report  under  9  50.55(e)  rather 
than  under  part  21. 

For  research  reactors,  (non-power 
reactors),  which  are  currently  covered 
by  part  21,  such  faciUties  for  which 
future  construction  permits  are  issued 
will  report  defects  and  non-compliance 
found  during  construction  under 
S  50.55(e).  No  expansion  of  ciurent 
reporting  requirements  is  taking  place. 
The  regulation  under  which  research 
reactors  would  report  is  being  shifted 
bom  part  21  to  S  50.55(e). 

Special  consideration  has  been  given 
to  those  holders  of  construction  permits 
issued  prior  to  the  effective  date  of  these 
amendments.  Section  50.55(e)(10), 
allows  these  construction  permit  holders 
to  continue  to  report  and  evaluate 
defects  under  part  21  if  they  so  choose. 
This  provision  is  intended  to  avoid 
requiring  these  construction  permit 
holders  to  change  reporting  procedures. 

B.  Part  21  and  §  §  50.72  and  5a73 

In  the  Supplementary  Information  for 
the  proposed  amendments  published  for 
public  comment  in  November,  1988,  (53 
FR  44594)  a  brief  discussion  was 
presented  on  duplicate  reporting  by 
operating  license  holders  under  9  50.73 
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A.  Part  21  and  S  50.55(e) 

A  number  of  instances  have  occurred 
where  the  same  deficiency  in  a  basic 
component  was  evaluated  and  reported 
by  rwo  different  organizauons,  one 
attempting  to  satisfy  the  criteria  of  part 
21,  and  the  other  attempting  to  meet  the 
differently  worded  criteria  of  S  50.55(e). 
The  fact  Uiat  reporting  criteria  are 
different  for  each  requirement  and  that 
there  is  a  lack  of  any  explicit  framework 
in  the  regulations  to  preclude  duplicate 
reporting  have  led  to  duplication  of  both 
licensee  and  NRC  staff  effort  The 
revised  rule  makes  the  relationship 
between  these  two  regulations 
straightforward.  Construction  permit 
holders  will  perform  evaluations,  report 
as  appropriate,  and  keep  records  under 
§  50.55(e).  If  deviations  are  evaluated 
under  S  50.55(e)  and  result  in  either  a 
negative  reportability  determination  or 
reportable  defect,  then  this  satisfies 
requirements  of  part  21. 

Additionally,  the  scope  of  S  50.55(e)  is 
being  expanded  from  covering  only  the 
construction  of  nuclear  power  plants  to 
cover  all  construction  permits  issued 
under  S  50.23  for  any  production  or 
utilization  facility.  This  action  will 
provide  uniform  reporting  of  defects  and 
failures  to  comply  associated  with  a 
substantial  safety  hazard  found  during 
construction  for  all  production  and 
utilization  facilities.  In  summary, 
construction  permit  holders  will  be 
required  to  report  under  9  50.55(e)  rather 
than  under  part  21. 

For  research  reactors,  (non-power 
reactors),  which  are  currently  covered 
by  part  21,  such  facilities  for  which 
future  construction  permits  are  issued 
will  report  defects  and  non-compliance 
found  during  construction  under 
S  50.55(e).  No  expansion  of  current 
reporting  requirements  is  taking  place. 
The  regulation  under  which  research 
reactors  would  report  is  being  shifted 
from  part  21  to  S  50.55(e). 

Special  consideration  has  been  given 
to  those  holders  of  construction  permits 
issued  prior  to  the  effective  date  of  these 
amendments.  Section  50.55(e)(10), 
allows  these  construction  permit  holders 
to  continue  to  report  and  evaluate 
defects  under  part  21  if  they  so  choose. 
This  provision  is  intended  to  avoid 
requiring  these  construction  permit 
holders  to  change  reporting  procedures. 

B.  Part  21  and  5  5  50.72  and  5a73 

In  the  Supplementary  Information  for 
the  proposed  amendments  published  for 
public  comment  in  November,  1988.  (53 
FR  44594)  a  brief  discussion  was 
presented  on  duplicate  reporting  by 
operating  license  holders  under  9  50.73 


(Licensee  Event  Reports  (LERs)]  and 
part  21.  The  statement  was  made  that 
9  50.73  would  not  be  changed  at  this 
time  and  that  the  duplication  of 
reporting  was  minimal  for  these  two 
regidations.  Licensee  Event  Reports  and 
reports  made  under  part  21  were 
reviewed  for  1988.  The  amount  of 
duplication  was  small.  Approximately 
55  percent  of  the  part  21  reports 
submitted  in  1988  were  submitted  by 
licensees.  Of  these,  only  a  few  were 
submitted  by  an  LER. 

Most  of  the  respondents  commenting 
on  the  proposed  amendments  stated  that 
in  actual  practice  there  is  some 
duplication  of  evaluation  and  reporting 
effort  between  part  21  and  9S  50.72  and 
50.73  and  many  respondents  urged  the 
Commission  to  adopt  amendments  to 
§  S  50.72  and  50.73  at  the  same  time  as 
those  for  part  21. 

Amendment  of  99  50.72  and  50.73  has 
been  reconsidered.  Other  changes  to 
99  50.72  and  50.73  unrelated  to  these 
issues  are  also  under  consideration  and 
broad  changes  cannot  be  accomplished 
on  a  schedide  consistent  with  the 
present  changes  to  part  21  and 
9  50.55(e).  A  piecemeal  approach  would 
be  burdensome  and  confusing.  Hence, 
changes  to  99  50.72  and  50.73  to 
eliminate  duplicate  evaluation  and 
reporting  are  not  being  made  at  this 
time.  They  are  currently  being 
evaluated. 

To  eliminate  possible  confusion 
created  by  the  brief  discussion  in  the 
Supplementary  Information  for  the 
proposed  amendments,  the  following 
discussion  addresses  the  concerns 
raised  by  numerous  commentors  to  the 
proposed  rule,  and  describes  the 
relationship  between  99  50.72  and  50.73 
and  part  21. 

The  criterion  for  reporting  a  defect 
under  part  21  for  nuclear  reactors  is  that 
a  deviation  in  a  basic  component  under 
reasonably  expected  operational 
circumstances,  including  expected 
normal  operation,  transients,  and  design 
basis  accidents,  could  create  a 
substantial  safety  hazard.  Basic 
components  are  plant  structures, 
systems,  or  components  necessary  to 
ensure  the  (i)  integrity  of  the  reactor 
coolant  pressure  boundary;  (ii) 
capability  to  shut  down  the  reactor  and 
keep  it  in  a  safe  shutdown  condition;  or 
(iii)  prevent  or  mitigate  the 
consequences  of  an  accident  which 
could  result  in  potential  offsite 
exposures  comparable  to  those  referred 
to  in  9  100.11. 

The  criteria  for  determining  the 
existence  of  a  substantial  safety  hazard 
and,  consequendy,  whether  a  defect  is 
reportable  under  part  21  are  given  in 
NUREG-O302.  Revision  1,  "Remarks 


Presented  (Questions/Answers 
Discussed)  at  Public  Regional  Meetings 
to  Discuss  Regulations  (10  CFR  part  21) 
for  Reporting  of  Defects  and 
Noncomphance,  July  12-26, 1977,"  as: 
— Moderate  exposure  to  or  release  of 
licensed  material.  Moderate  exposure 
is  further  clarified  as  exposure  in 
excess  of  25  rem  to  the  whole  body 
and  exposure  to  an  individual  in  an 
unrestricted  area  of  0.5  rem; 
— ^Major  degradation  of  essential  safety- 
related  equipment.  This  phrase  is 
considered  to  represent  a  loss  of 
redundancy  if,  in  conjunction  with  a 
single  failure,  a  required  safety 
function  could  not  be  performed;  or 
— ^Major  deficiencies  involving  design, 
construction,  inspection,  test,  or  use. 
"Major  deficiency"  means  a  condition 
or  circumstance  which  under  normal 
operating  conditions,  an  anticipated 
transient,  or  postulated  design  basis 
accident  could  contribute  to 
exceeding  a  safety  limit  or  cause  an 
accident  or  in  the  event  of  an  accident 
due  to  other  causes  could,  considering 
an  independent  single  failure,  result  in 
a  loss  of  safety  function  necessary  to 
mitigate  the  consequences  of  the 
accident. 

For  operating  nuclear  plants,  events  or 
conditions  are  reported  under  99  50.72 
and  50.73.  Basic  components  or  services 
associated  with  basic  components 
which  are  installed  in  the  plant  which 
have  deviations  and,  thus,  could  be 
potential  defects  (i.e.,  could  create 
substantial  safety  hazards],  should  be 
evaluated  under  appropriate  criteria  of 
99  50.72  and  50.73  to  determine  if  the 
deviations  are  a  reportable  event  or 
condition.  That  is,  where  deviations  in 
basic  components  do  produce 
potentially  reportable  events  or 
conditions,  the  deviations  should  be 
evaluated  under  the  criteria  of  99  50.72 
and  50.73.  Several  paragraphs  of 
9  9  50.72  and  50.73  contain  criteria  on 
reporting  of  possible  defects  and  are 
comparable  to  the  criteria  for  part  21. 
Section  50.73(a)(2)(ii)  and  the  companion 
9  50.72(b)(l){ii)  provide  the  criteria: 

Any  event  or  condition  that  resulted  in  the 
condition  of  the  nuclear  power  plant, 
including  its  principal  safety  barriers,  being 
seriously  degraded,  or  that  resulted  in  the 
nuclear  power  plant  being: 

(A)  In  an  unanalyzed  condition  that 
significantly  compromised  plant  safety; 

(B)  In  a  condition  that  was  outside  the 
design  basis  of  the  plant;  or 

(C)  In  a  condition  not  covered  by  the 
plant's  operating  and  emergency  procedures. 

Additionally.  9  50.73(a)(2)(vii) 
provides  the  criteria: 

Any  event  where  a  single  cause  or 
condition  caused  at  least  one  independent 


train  or  channel  to  become  inoperable  in 
multiple  systems  or  two  independent  trains 
or  channels  to  become  inoperable  in  a  single 
system  designed  to: 

(A)  Shut  down  the  reactor  and  maintain  it 
in  a  safe  shutdown  condition; 

(6)  Remove  residual  heat: 

(C)  Control  the  release  of  radioactive 
material:  or 

(D)  Mitigate  the  consequences  of  an 
accident. 

Substantial  safety  hazard  evaluations 
of  potential  defects  in  basic  components 
must  consider  failure  of  functionally 
redundant  basic  components  in 
determining  whether  a  loss  of  safety 
function  could  occur.  A  condition, 
circumstance,  or  deviation  which  could 
cause  a  failure  of  the  functionally 
redundant  component  must  be 
considered  in  evaluating  potential  losses 
of  safety  function  or  major  reduction  in 
the  degree  of  protection  provided  the 
public  health  and  safety. 

This  requirement  is  similar  to 
9  50.72(b)(2)(iii)  and  9  50.73(a)(2)(v)  and 
(vi): 

(v)  Any  event  or  condition  that  alone  could 
have  prevented  the  fulfillment  of  a  safety 
function  of  structures  or  systems  that  are 
needed  to: 

(A)  Shut  down  the  reactor  and  maintain  it 
in  a  safe  shutdown  condition: 

(B)  Remove  residual  heat: 

(C)  Control  the  release  of  radioactive 
material;  or 

(D)  Mitigate  the  consequences  of  an 
accident. 

(vi)  Events  covered  in  paragraph  (a)(2)(v) 
of  this  section  may  include  one  or  more 
personnel  errors,  equipment  failures,  and/or 
discovery  of  design,  analysis,  fabrication, 
construction,  and/or  procedural 
inadequacies.  However,  individual 
component  failures  need  not  be  repwrted 
pursuant  to  this  paragraph  if  redundant 
equipment  in  the  same  system  was  operable 
and  available  to  perform  the  required  safety 
function. 

However,  as  discussed  in  NUREG- 
1022,  "Licensee  Event  Report  System", 
September.  1983.  if  a  basic  component 
contains  a  defect,  and  the  defect  could 
occur  in  the  functionally  redundant 
component,  then  this  second  failure 
must  be  considered  in  the  evaluation  of 
reportability.  Thus,  these  two 
requirements,  one  in  part  21  to  include 
failure  of  the  functionally  redundant 
component  in  evaluation  of  a  substantial 
safety  hazard,  and  one  in  9  9  50.72  and 
50.73  to  include  failure  of  the 
functionally  redundant  component,  are 
compatible. 

Operating  license  holders  can  reduce 
duphcate  evaluation  and  reporting  effort 
by  evaluating  deviations  in  basic 
components  installed  in  operating  plants 
which  produce  events  which  could  meet 
the  criteria  of  99  50.72  and  50.73.  If  the 
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evaluation  of  events  using  the  criteria  of 
SI  50.72  or  50.73  results  in  a  finding  that 
the  event  is  reportable  and  the  event  is 
reported  via  these  sections,  then  as 
indicated  in  S  21.2(c),  the  evaluation, 
notification,  recordkeeping,  and 
reporting  obligations  of  part  21  are  met. 
If  the  event  is  determined  not  to  be 
reportable  under  SS  5a72  or  50.73.  then 
the  obligations  of  part  21  are  met  by  the 
evaluation. 

As  indicated  in  the  discussion  of  the 
substantial  safety  hazard  criterion 
above,  evaluation  under  the  substantial 
safety  hazard  criteria  requires 
evaluation  of  possibilities  of  events 
which,  because  of  the  defect  in  the  basic 
component,  would  lead  to  a  moderate 
exposure,  a  major  degradation,  or  a 
major  deficiency.  This  evaluation  must 
include  consideration  of  the  defect  in 
conjunction  with  the  worst  operational 
transient  or  design  basis  accident.  This 
requirement  is  somewhat  different  than 
that  in  either  §  50.72  or  §  50.73. 
However,  SS  50.72  and  50.73.  in  the 
paragraphs  discussed  above,  require 
explicit  evaluation  of  loss  of  safety 
function.  Such  an  evaluation  would  be 
adequate  to  determine  if  the  safety 
function  would  be  lost  during  the  worst 
transient  or  accident. 

As  stated  in  5  21.2(c),  the  evaluation 
of  the  deviation  in  a  basic  component 
which  causes  an  event  which  is 
evaluated  using  criteria  of  either 
S§  50.72  or  50.73.  satisfies  the  required 
evaluation  and  reporting  requirements 
of  part  21.  Thus,  to  the  extent  possible 
by  changing  part  21,  §  21.2(c)  would 
explicitly  relieve  the  officers  and 
directors  of  holders  of  operating 
licensees  under  part  50  from  the  part  21 
evaluation,  notification,  and  reporting 
requirements  if  potential  defects  which 
produce  events  are  evaluated  and 
defects  are  reported  under  SS  50.72  and 
50.73.  The  reporting  requirements 
associated  with  S  §  50.72  and  50.73 
would  be  deemed  to  satisfy  the 
corresponding  requirements  of  part  21. 
The  defect  reporting  requirements  of 
section  206  of  the  Energy  Reorganization 
Act  as  amended  would  be  met  by  part 
50  operating  licensees,  for  defects  which 
produce  reportable  events,  by  reporting 
under  appropriate  paragraphs  of 
§§50.72  and  50.73. 

Even  though  the  Commission  need  not 
be  notified  of  defects  more  than  once, 
where  previously  reported  defects 
create  reportable  events  as  defined  in 
§§  50.72  and  50.73,  these  events  must  be 
reported  pursuant  to  §§  50.72  and  50.73 
for  each  nuclear  power  plant  facility 
licensed  under  part  50  where  they  occur. 
For  Hcensees  with  more  than  one  facility 
with  an  operating  license,  each 
containing  the  same  defect  the 


Commission  need  only  be  notified  once 
of  the  defect.  However,  §{  50.72  and 
50.73  requires  reports  of  any  events 
associated  with  the  defect  for  any 
facility  at  wiiicfa  they  occur.  There  is  no 
intention  to  eliminate  any  reporting 
currently  required  under  §§  50.72  or 
50.73. 

For  utilities  with  two  facilities,  one 
with  a  construction  permit  and  one  with 
an  operating  license,  each  having  the 
same  defect,  the  Commission  can  be 
notified  via  appropriate  reporting  imder 
S§  50.72  and  50.73  for  the  operating 
plant  if  the  defect  creates  a  reportable 
event.  This  reporting  will  satisfy  the 
requirements  of  §§  50.72  and  50.73  for 
the  operating  plant  and  §  5a55(e]  for  the 
facility  with  a  construction  permit 

It  should  be  noted,  as  stated  in 
NUREG-0302.  Revision  1.  "Remarks 
Presented  (Questions/Answers 
Discussed]  at  Public  Regional  Meetings 
to  Discuss  Regulations  (10  CFR  part  21) 
for  Reporting  of  Defects  and 
Noncompliance.  July  12-28, 1977." 
October  1977.  on  pages  2li(d}-l  and 
21.3(d)-2,  that  deviations  or  potential 
defects  discovered  during  receipt 
inspection  are  not  reportable  by  the 
purchaser  if  the  purchaser  returns  the 
basic  component  to  the  vendor  for 
evaluation.  If  the  purchaser  chooses  to 
keep  the  basic  component  because  of 
imavailability  of  another  component  or 
for  whatever  reason,  then  the  purchaser 
should  evaluate  the  potential  defect 
under  part  21. 

Thus,  one  category  of  defects  which 
will  still  be  reported  by  power  plant 
operating  license  holders  under  part  21 
rather  than  §§  50.72  and  50.73  are  those 
defects  discovered  by  licensees  in 
equipment  which  has  never  been 
installed  or  used  in  the  nuclear  plant. 
Defects  in  these  basic  components 
cannot  create  situations  which  are 
reportable  under  §  50.72  or  §  50.73  since 
these  components  cannot  create  a 
reportable  event  or  condition.  Basic 
components  which  are  delivered  and 
accepted  by  the  purchaser  but  are  not 
installed  in  the  plant  should  be 
evaluated  under  part  21  and  reported 
under  part  21  if  found  to  be  reportable. 

As  a  final  point  regarding  the 
relationship  between  part  21  and 
§§  50.72  and  50.73,  since  these  sections 
are  not  being  changed  at  this  time, 
failures  to  comply  associated  with  a 
substantial  safety  hazard  should  still  be 
reported  under  part  21  by  licensees. 

C.  Part  21  and  §  73.71 

Section  21.2(c)  will  explicitly  relieve 
the  officers  and  directors  of  holders  of 
operating  licenses  under  part  50  from 
the  part  21  evaluation,  notification,  and 
reporting  requirements  when  defects 


associated  widi  safeguards  events  are 
reported  under  §  73.71.  The  reporting 
requirements  associated  with  §  73.71 
would  be  deemed  to  satisfy  the 
corresponding  requirements  of  part  21. 

D.  Vendors 

In  addition  to  relief  of  licensees  and 
construction  permit  holders,  §  21.21(c)(2) 
relieves  vendors  subject  to  the  reporting 
requirements  of  part  21  from  reporting  to 
the  Commission,  if  the  Commission  has 
been  previously  notified  of  a  defect 
under  either  part  21,  §§  50.73,  50.55(e),  or 
§  73.71.  That  is,  for  any  defect  identified, 
evaluated,  and  for  which  the 
Commission  has  been  notified  by  any 
entity  under  any  of  the  four  regulations, 
the  related  vendor  will  not  be  required 
to  provide  initial  notification  to  the 
Commission.  However,  all  entities 
covered  by  these  regulations  should  be 
aware  that  the  NRC  will  continue  to 
evaluate  notifications  made  to 
determine  if  additional  information  is 
required.  If  the  Commission  determines 
that  additional  information  is  required, 
the  Commission  will  contact  appropriate 
vendors,  licensees,  or  construction 
permit  holders  under  §  21.21(e).  to 
obtain  adequate  information.  Based  on 
this  information,  the  staff  will  then 
determine  appropriate  regulatory  action. 
Such  action  may  consist  of  direct 
contact  or  generic  communication  such 
as  an  Information  Notice. 

One  commentor  stated  that  the 
proposed  amendments  did  not  eliminate 
the  requirement  for  contractors  who 
perform  evaluations  for  licensees  or 
construction  permit  holders  to  report 
defects  even  though  the  defects  were 
reported  by  licensees  or  construction 
permit  holders.  The  following  discussion 
is  provided  to  clarify  this  issue.  When  a 
vendor  (including  architect-engineers  or 
other  service  organizations)  performs  an 
evaluation  of  a  deviation  for  a  licensee 
or  construction  permit  holder  under  the 
direction  of  the  licensee  and  under 
contract,  the  reporting  obligation  lies 
with  the  licensee  or  construction  permit 
holder.  When  the  evaluation  is 
complete,  the  evaluation  satisfies  the 
licensee's  obligation  under  the 
regulations  if  either  (1)  the  deviation  is 
determined  to  be  a  defect  and  is 
reported  or  (2)  the  deviation  is 
determined  not  to  be  reportable.  Under 
the  circumstances  described  here,  the 
contractor  has  no  reporting  obligation 
provided  the  licensee  fulfills  its 
reporting  obligation.  If  subsequent  to  the 
evaluation,  the  evaluating  organization 
(vendor,  architect-engineer,  or  service 
organization)  discovers  that  the 
evaluation  itself  contained  a  defect  as 
opposed  to  the  original  deviation,  then 


the  evaluating  organization '. 
obligation  to  report  the  defei 

E.  Enforcement 

Responsible  officers  and  c 
part  50  construction  permit  c 
licensee  would  still  be  subje 
civil  penalty  provisions  of  8< 
(b)  of  the  ERA  as  set  forth  ir 
the  failure  to  notify  the  Com 
defect  or  failure  to  comply.  I 
noted  above,  notification  un 
of  these  four  regulations  (pa 
SS  50.55(e).  50.73.  and  73.71) 
reporting  obligations  imder  t 

F.  Relationship  to  Other  Rep 
Regulations 

Several  respondents  comn 
the  proposed  amendments  si 
the  relationship  of  part  21  ar 
to  §  50.4,  50.9  and  part  20  sh( 
discussed  in  these  amendme 
Regarding  S  50.9,  the  last  sei 
§  50.9  states.  "This  requirem 
applicable  to  information  wl 
already  required  to  be  provi( 
Commission  by  other  reporti 
updating  requirements." 

Regarding  §  50.4,  which  pr 
administrative  details  of  wri 
communications  to  the  Conu 
S  50.55(e)  and  part  21  contaii 
written  communication  direc 
reference  to  §  50.4  is  not  reqi 
Review  of  part  20  indicates  t 
changes  to  the  regulations  ai 
necessary. 

Thus,  based  on  the  above 
S§  50.72  and  50.73  will  be  us( 
operating  license  holders  to  i 
defects  which  create  events  i 
conditions  reportable  under 
sections.  Section  50.55(e)  wil 
part  50  construction  permit  h 
reporting  of  defects  and  failu 
comply  associated  with  a  sul 
safety  hazard  discovered  by 
construction  permit  holders  ( 
contractors  hired  by  construt 
holders  (or  referred  to  constr 
permit  holders  by  vendors  w 
evaluate  the  defect).  Part  21 1 
by  part  50  vendors  and  by  m; 
licensees  and  their  vendors  c 
under  parts  30  through  35,  39 
70,  71,  and  72  to  report  defecl 
failures  to  comply  associateci 
substantial  safety  hazard.  Pa 
power  reactor  operating  licer 
will  use  part  21  for  reporting 
and  failures  to  comply  associ 
substantial  safety  hazard.  It  i 
noted  that  nuclear  power  pla 
operating  license  holders  wil 
CFR  part  21  to  report  failures 
associated  with  a  substantial 
hazard. 


hiesday.  July  31.  19W  /  Rules  ?diid '  Hegnlati^As 


Federal  Register  /  Vol.  56,  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulatiofag 


36085 


only  be  notified  once 
^ever,  {  {  50.72  and 
jrts  of  any  events 
le  defect  for  any 
iiey  occur.  There  i«  no 
late  any  reporting 

ander  5  5  50.72  or 

I  two  facilities,  one 
n  permit  and  one  with 
se,  each  having  the 
lommission  can  be 
priate  reporting  under 
for  the  operating 
creates  a  reportable 
ng  will  satisfy  the 

1  50.72  and  50.73  for 

t  and  S  5a55(e]  for  the 
strucUon  permit. 
3d,  as  stated  in 
ision  1,  "Remarks 
ins/ Answers 
ic  Regional  Meetings 
ions  (10  CFR  part  21) 
ifects  and 
Qy  12-28. 1977." 
ages  21.3(d}-l  and 
iations  or  potential 
[  during  receipt 
reportable  by  the 
irchaser  returns  the 

0  the  vendor  for 
lurchaser  chooses  to 
iponent  because  of 
nether  component,  or 
in,  then  the  purchaser 
e  potential  defect 

»ry  of  defects  which 
(d  by  power  plant 
olders  under  part  21 

2  and  50.73  are  those 
by  licensees  in 

las  never  been 

1  the  nuclear  plant, 
isic  components 
itions  which  are 
50.72  or  §  50.73  since 
cannot  create  a 

'  condition.  Basic 
are  delivered  and 
rchaser  but  are  not 
nt  should  be 
irt  21  and  reported 
nd  to  be  reportable, 
egarding  the 
en  part  21  and 
since  these  sections 
5ed  at  this  time, 
associated  with  a 
lazard  should  still  be 
1 21  by  licensees. 

71 

ill  explicitly  relieve 
ectors  of  holders  of 
inder  part  50  from 
oQ,  notification,  and 
mts  when  defects 


associated  widi  safeguards  events  are 
reported  under  i  73.71.  The  reporting 
requirements  associated  with  $  73.71 
would  be  deemed  to  satisfy  the 
corresponding  requirements  of  part  21. 

D.  Vendors 

In  addition  to  relief  of  licensees  and 
conshniction  permit  holders.  {  21.21(c)(2) 
relieves  vendors  subject  to  the  reporting 
requirements  of  part  21  from  reporting  to 
the  Commission,  if  the  Commission  has 
been  previously  notified  of  a  defect 
under  either  part  21,  1 5  50.73.  50.55(e).  or 
§  73.71.  That  is.  for  any  defect  identified, 
evaluated,  and  for  which  the 
Commission  has  been  notified  by  any 
entity  under  any  of  the  four  regulations, 
the  related  vendor  will  not  be  required 
to  provide  initial  notification  to  the 
Commission.  However,  all  entities 
covered  by  these  regulations  should  be 
aware  that  the  NRC  will  continue  to 
evaluate  notifications  made  to 
determine  if  additional  information  is 
required.  If  the  Commission  determines 
that  additional  information  is  required, 
the  Commission  will  contact  appropriate 
vendors,  licensees,  or  construction 
permit  holders  under  §  21.21(e),  to 
obtain  adequate  information.  Based  on 
this  information,  the  staff  will  then 
determine  appropriate  regulatory  action. 
Such  action  may  consist  of  direct 
contact  or  generic  communication  such 
as  an  Information  Notice. 

One  commentor  stated  that  the 
proposed  amendments  did  not  eliminate 
the  requirement  for  contractors  who 
perform  evaluations  for  licensees  or 
construction  permit  holders  to  report 
defects  even  though  the  defects  were 
reported  by  licensees  or  construction 
permit  holders.  The  following  discussion 
is  provided  to  clarify  this  issue.  When  a 
vendor  (including  architect-engineers  or 
other  service  organizations)  performs  an 
evaluation  of  a  deviation  for  a  licensee 
or  construction  permit  holder  under  the 
direction  of  the  licensee  and  under 
contract,  the  reporting  obligation  lies 
with  the  licensee  or  construction  permit 
holder.  When  the  evaluation  is 
complete,  the  evaluation  satisfies  the 
licensee's  obligation  under  the 
regulations  if  either  (1)  the  deviation  is 
determined  to  be  a  defect  and  is 
reported  or  (2)  the  deviation  is 
determined  not  to  be  reportable.  Under 
the  circumstances  described  here,  the 
contractor  has  no  reporting  obligation 
provided  the  licensee  fulfills  its 
reporting  obligation.  If  subsequent  to  the 
evaluation,  the  evaluating  organization 
(vendor,  architect-engineer,  or  service 
organization)  discovers  that  the 
evaluation  itself  contained  a  defect,  at 
opposed  to  the  original  deviation,  then 


the  evaluating  organization  has  the 
obligation  to  report  the  defect 

E.  Enforcement 

Responsible  officers  and  directors  of  a 
part  50  construction  permit  or  operating 
licensee  would  still  be  subject  to  the 
civil  penalty  provisions  of  section  206 
(b)  of  the  ERA  as  set  forth  in  §  21.61  for 
the  failure  to  notify  the  Commission  of  a 
defect  or  failure  to  comply.  However,  as 
noted  above,  notification  under  any  one 
of  these  four  regulations  (part  21, 
SS  50.55(e).  50.73,  and  73.71)  satisfies 
reporting  obligations  imder  section  206. 

F.  Relationship  to  Other  Reporting 
Regulations 

Several  respondents  commenting  on 
the  proposed  amendments  stated  that 
the  relationship  of  part  21  and  S  50.55(e) 
to  i  50.4.  50.9  and  part  20  should  be 
discussed  in  these  amendments. 
Regarding  §  50.9.  the  last  sentence  of 
S  50.9  states,  "This  requirement  is  not 
applicable  to  information  which  is 
already  required  to  be  provided  to  the 
Commission  by  other  reporting  or 
updating  requirements." 

Regarding  S  50.4,  which  provides 
administrative  details  of  written 
communications  to  the  Coounission. 
S  50.55(e)  and  part  21  contain  their  own 
written  communication  directions  and 
reference  to  $  50.4  is  not  required. 
Review  of  part  20  indicates  that  no 
changes  to  the  regulations  ar<i 
necessary. 

Thus,  based  on  the  above  discussions, 
§§  50.72  and  50.73  will  be  used  by 
operating  license  holders  to  report 
defects  which  create  events  or 
conditions  reportable  under  these 
sections.  Section  50.55(e)  will  be  used  by 
part  50  construction  permit  holders  for 
reporting  of  defects  and  failures  to 
comply  associated  with  a  substantial 
safety  hazard  discovered  by 
construction  permit  holders  or 
contractors  hired  by  construction  permit 
holders  (or  referred  to  construction 
permit  holders  by  vendors  who  cannot 
evaluate  the  defect).  Part  21  will  be  used 
by  part  50  vendors  and  by  materials 
hcensees  and  their  vendors  covered 
under  parts  30  through  35,  39,  40.  60.  61. 
70.  71.  and  72  to  report  defects  and 
failures  to  comply  associated  with  a 
substantial  safety  hazard.  Part  50  non- 
power  reactor  operating  license  holders 
will  use  part  21  for  reporting  of  defects 
and  failures  to  comply  associated  with  a 
substantial  safety  hazard.  It  should  be 
noted  that  nuclear  power  plant 
operating  license  holders  will  still  use  10 
CFR  part  21  to  report  failures  to  comply 
associated  with  a  substantial  safety 
hazard. 


While  no  reqmrement  is  being  placed 
in  these  regulations  to  require  the 
notification  of  vendors  of  the  existence 
of  a  defect  by  construction  permit  or 
operating  hcense  holders  and  no 
requirement  is  being  placed  in  the 
regulations  to  require  vendors  to  inform 
piut:hasers  of  a  defect  (unless  the 
vendor  cannot  perform  the  evaluation  of 
the  potential  defect),  it  is  expected  that 
licensees,  construction  permit  holders, 
and  vendors  will  continue  to 
communicate  about  defects  with  each 
other.  Entities  covered  by  these 
regulations  are  encouraged  to  continue 
to  communicate  so  that  all  appropriate 
entities  will  be  aware  of  defects. 

Research  reactors  with  operating 
licenses  will  continue  to  report  under 
part  21  since  they  are  not  subject  to 
§5  50.72  and  50.73. 

2.  Establishing  Uniform  Time  Limits  for 
Reporting 

Both  S  50.55(e)  and  part  21  currently 
require  an  initial  notification  and  a 
follow-up  written  notification.  In  the 
case  of  part  21,  if  the  initial  notification 
was  a  written  report  no  followup 
notification  is  required.  There  are 
differences  between  the  current  part  21 
and  S  50.55(e)  for  the  time  limits  for  both 
these  notifications.  In  order  to  improve 
consistency  between  the  two  regulations 
uniform  time  Umits  are  being 
implemented. 

Regarding  the  initial  time  limit,  part  21 
allows  two  days  from  the  time  the 
determination  has  been  made  that  a 
defect  exist.  Currently  S  50.55(e) 
requires  the  initial  notification  to  be 
made  in  24  hours.  The  final  amendments 
to  S  50.55(e)  will  extend  the  period  for 
notification  of  the  Commission  under 
S  50.55(e)  from  one  day  to  two  days.  In 
Petition  for  Rulemaking  (PRM)  50-36, 
filed  by  the  Nuclear  Utility  Backfitting 
and  Reform  Group  (48  FR  28282).  dated 
April  20, 1983.  petitioners  propost  d 
revising  S  50.55(e)  reporting 
requirements  to  eliminate  the  24  hour 
initial  report  (Issue  III).  Alternatively, 
the  petition  recommended  adoption  of  a 
deadline  of  five  days  for  an  initial 
report.  In  addition  to  this  PRM,  foitf 
respondents  commenting  on  the 
proposed  amendments  stated  that  the 
two-day  notification  was  too  short 

This  final  rule  extends  the  initial 
reporting  deadline  under  §  50.55(e)  from 
24  hours  to  two  days.  The  Commission 
believes  that  the  two-day  requirement 
will  provide  industry  with  more 
flexibility  while  still  allowing  sufficient 
warning  of  safety  problems  and  is 
consistent  with  the  objective  of 
establishing  uniform  reporting  criteria. 
The  Commission  believes  that  the  five- 
day  recommendation  proposed  by  PRM- 


50-36  and  recommended  by  the 
commentors  mentioned  above  is  too 
long  considering  staffs  need  to  be 
provided  with  early  notification  of 
potentially  generic  conditions  at 
construction  permit  facilities  which 
could  affect  operating  facilities.  This 
two-day  time  limit  will  be  consistent 
with  the  current  part  21  time  limit. 
Accordingly,  the  two-day  time  limit  in 
the  final  rule  addresses  and  resolves 
Issue  m  of  PRM  50-36. 

Additionally,  the  use  of  the  same 
initial  notification  period  for  both  part 
21  and  S  50.55(e)  is  consistent  with  the 
objective  of  estabUshing  uniform 
reporting  time  frames. 

In  the  ciurent  part  21,  submittal  of  the 
required  written  report  within  the  five 
day  time  limit  has  been  difficult  to 
accomplish.  In  addition,  the  incremental 
information  available  during  the 
subsequent  three  day  interval  following 
the  initial  report  does  not  provide  a 
meaningful  addition  to  the  information 
already  available  to  the  Commission. 
The  extension  to  30  days  for  the  time 
limit  for  submittal  of  the  written 
followup  report  would  allow  submittal 
of  a  complete  report.  Thus,  the  final  rule 
will  change  the  time  limit  for  submission 
of  the  required  followup  written  report 
from  five  days  to  30  days.  This  time  limit 
for  the  written  report  submittal  is 
consistent  with  that  in  $  50.55(e)  and 
S  50.73. 

3.  Establishing  Time  Limit  for  Transfer 
of  Information 

Currently.  §  21.21(a)(l)(ii)  does  not 
explicitly  address  time  limits  for  transfer 
of  information  in  situations  for  which 
vendors  of  basic  Components  are  unable 
to  evaluate  whether  deficiencies  or 
failures  to  comply  could  create 
substantial  safety  hazards.  This  inability 
to  evaluate  may  be  due  to  the  vendor's 
lack  of  knowledge  of  how  the  basic 
component  is  utilized  by  the  end  user  or 
for  other  reasons.  The  change  to 
§  21.21(b)  will  expliciUy  add  a  time  limit 
provision  to  correct  this  problem. 

Two  commentors  stated  that  the  five 
working  day  time  hmit  was  too  short 
and  was  arbitrary.  The  Commission 
believes  that  the  five  day  time  limit  is 
not  arbitrary.  It  begins  after  the  formal 
evaluation  process  has  reached  the 
conclusion  that  the  vendor  cannot 
determine  if  a  defect  exists. 
Additionally,  this  time  period  is 
comparable  to  the  two  day  initial 
reporting  requirement  when  a  defect  is 
determined  to  exist 

Thus,  the  final  rule  requires  that  if. 
during  the  evaluation  period,  the 
suppher  which  discovers  a  deviation  or 
failure  to  comply  that  could  potentially 
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create  a  substantial  safety  hazard 
determines  that  it  is  unable,  due  to 
insufficient  ioformatian  or  other 
reasons,  to  perform  the  evaluation,  then 
that  entity  must  inform  the  purchasers  of 
the  "basic  component"  within  five  days 
of  this  determination. 

Traosfer  of  information  bom  vendors 
to  purchasers  or  affected  Ucensees  is 
expected  to  be  a  formal  process  which 
should  involve  records  retention 
discussed  below  and  %vill  trigger  the 
start  of  the  evaluation  process  by  the 
purchasers  ch-  affected  licensees. 

4.  Defining  Defects  To  Be  Reported 

Section  206  of  the  ERA  requires  the 
reporting  of  "defects  which  could  create 
a  substantial  safety  hazard."  Existing 
§  21.3(k]  defines  substantial  safety 
hazard  as  "a  loss  of  safety  function  to 
the  extent  that  there  is  a  major 
reduction  in  the  degree  of  protection 
provided  to  public  health  and  safety  for 
any  facility  or  activity  licensed,  other 
than  for  export,  pursuant  to  parts  30. 40, 
50.  60.  61.  70.  71.  or  72  *  *  \"  In 
addition,  the  supplementary  information 
for  the  original  part  21  final  rulemaking. 
June  6. 1977  (42  FR  2889).  contained  the 
following  guidance  on  what  constitutes 
a  "substantial  safety  hazard": 
— Moderate  exposure  to.  or  release  of, 

licensed  material,  or 
— Major  degradation  of  essential  safety- 
related  equipment,  or 
—Major  deficiencies  involving  design. 

construction,  inspection,  test,  or  use. 

Existing  §  50.55(e)  requires  the 
reporting  of  deBciencies  in  design  and 
construction  which  could  adversely 
affect  the  safety  of  operations  of  a 
nuclear  power  plant  and  which 
represent  the  following: 
— A  significant  breakdo%vn  in  any 

portion  of  the  quality  assurance 

program,  or 
— A  significant  deficiency  in  a  final 

design,  or 
—A  significant  deficiency  in  the 

construction  of,  or  significant  damage 

to  a  sti-ucture.  system,  or  component 

requiring  corrective  action  involving 

extensive  effort,  or 
— A  significant  deviation  from 

performance  specifications  requiring 

corrective  action  involving  extensive 

effort 

NRC  experience  with  $  S0.S5(e) 
reports  has  indicated  that  clarification 
of  the  type  of  deviation  that  is  required 
to  be  reported  would  be  advantageous. 
Aocordingly.  the  reporting  criteria  in 
§  50.55(e)  are  amended  to  be  the  samr 
as  those  contained  in  part  21. 

As  stated  above,  duplication  of 
evaluation  and  reporting  has  primarily 
been  a  problem  for  §  50.55(e)  and  part 


21.  This  increase  in  the  reporting 
threshold  and  extension  of  S  50.5S(e) 
application  to  all  construction  permit 
holders  will  allow  the  Commission  to 
obtain  the  proper  level  of  reporting  with 
no  loss  of  significant  safety  information, 
i.e..  the  amendment  raising  the  S  5G.55(e) 
threshold  will  facilitate  eliminating 
duplicate  reporting  by  making  the 
definition  of  defects  reported  under 
§  50.55(e)  identical  to  those  reported 
under  part  21.  This  reduction  of 
duplication  will  be  accompHshed  with 
no  loss  in  critical  safety  information  and 
will  reduce  unnecessary  industry 
burden. 

It  should  be  pointed  out  that  a  slight 
difference  exists  between  the  current 
definition  of  "deviation"  in  part  21  and 
that  in  the  amendments  to  S  50.55(e).  In 
the  current  part  21.  "procurement 
documents"  are  spedfically  referred  to 
as  determining  the  requirements  of  a 
basic  component.  However,  in 
§  50.55(e),  procurement  documents  are 
not  mentioned  as  determining  these 
requirements,  llie  basis  for  this 
difference  is  that  in  applying  §  50.55(e], 
basic  components  wiU  have 
requirements  imposed  on  them  not  only 
by  their  procurement  documents,  but 
also  by  other  licensee  documents.  In  the 
case  of  part  21,  application  of  the 
regulation  to  vendors  will  require  the 
use  of  procurement  documents  to 
determine  the  requirements  which  the 
purchaser  placed  on  the  basic 
component. 

5.  Reporting  Content 

The  final  revisions  to  S  50.55(e)(8)  will 
require  the  content  of  the  information 
reported  under  S  50.55(e)  to  be 
consistent  with  that  required  by  current 
S  21.21(b)(3).  These  revisions  will  assure 
that  the  Commission  obtains  all  the 
information  necessary  to  evaluate  and 
take  corrective  action,  in  reference  to  a 
particular  defect 

6.  Clarification  of  "Basic  Component" 

Current  S  21.3(a)(3).  which  clarifies 
items  which  are  to  be  considered  as 
"basic  components,"  includes: 

*  *  *  design.  Inspection,  testing,  or 
consulting  services  important  'o  safety  that 
are  associated  with  the  component  hardware 
whether  these  services  are  performed  by  the 
component  supplier  or  others. 

That  paragraph  is  being  modified  to 
further  clarify  what  is  intended  to  be 
significant  items.  The  terms  "analysis." 
"fabrication."  and  "replacement  parts." 
are  being  added  to  the  definition  of 
"basic  component"  The  subsection  is 
revised  to  read 

*  *  *  safety  related  design,  analysis, 
inspection,  testing,  fatirication.  replacement 


parts,  or  consulting  services  that  are 
associated  with  tlw  componeot  hardware 
whether  these  services  are  performed  by  the 
component  supplier  or  others. 

The  proposed  rule  published 
November  4. 1988,  for  public  comment 
contained  the  additional  items  "quality 
assurance."  "training."  and 
"maintenance"  in  the  definition  of  ba^c 
component  These  items  have  been 
eliminated  bom  the  definition  based  on 
public  comment.  Eleven  commentors 
responding  to  the  November  4. 1968 
request  for  public  comment  stated  that 
the  additional  items  were  not 
clarifications,  but  actually  expanded 
the  scope  of  part  21  and  S  S0.55(e).  One 
commentor  stated  that  the  addition  of 
the  items  to  the  definition  of  basic 
component  exceeded  the  legal  authority 
granted  the  NRC  by  section  206  of  the 
ERA.  As  discussed  below,  the  legal 
authority  provided  in  section  206  is  not 
exceeded. 

The  Commission  regards  the 
additional  items  as  clarification.  The 
items  "analysis,"  "fabrication."  and 
"replacement  parts"  are  cleariy  within 
the  scope  of  the  present  part  21.  They  do 
not  expand  the  scope  of  part  21. 

The  final  amendments  retain  the 
coverage  of  significant  quality 
assurance  breakdowns  in  S  50.55(e). 
Such  breakdowns  in  the  quality 
assurance  programs  may  not  actually 
result  in  a  defect  being  created  in  a 
basic  component  However,  such 
breakdowns  may  be  severe  enough  or 
extensive  enough  to  indicate  that  the 
overall  program  is  deficient  to  the  extent 
that  the  program  itself  represents  a 
defect.  In  such  cases,  these 
programmatic  breakdowns  are 
reportable  as  defects  because  they  coula 
clearly  have  produced  substantial  safety 
hazards.  Enforcement  action  resulting 
from  reports  of  these  quality  assurance 
breakdowns  will  be  consistent  with 
ordinary  enforcement  pohcies. 

Also,  it  should  be  noted  that,  as  stated 
in  the  current  definition  of  basic 
component  in  S  21.3(a)(1).  "systems"  are 
properly  considered  as  "basic 
components."  These  systems  are  those 
systems  which  are  safety-related. 
Examples  are  the  auxiliary  feedwater 
system  for  pressurized  water  reactors 
and  the  high  pressure  coolant  injection 
system  for  boiling  water  reactors. 

The  Supplementary  Information 
accompanying  the  proposed 
amendments  discussed  the  reporting  of 
the  fire  protection  system  and  the 
security  system  defects  under  part  21. 
Seven  commentors  stated  that  fire  and 
security  systems  were  not  safety  related 
systems  and  that  the  components  are 
purchased  as  conunercial  grade  items. 
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parts,  or  consulting  services  that  are 
associated  with  tlw  componeot  hardware 
whether  these  services  are  performed  by  the 
component  supplier  or  others. 

The  proposed  rule  pabtished 
^iovember  4, 1968,  for  public  comment 
contained  the  additional  items  "quality 
assurance,"  "training,*'  and 
"maintenance"  in  the  definition  of  hatsic 
component.  These  items  have  been 
eliminated  from  the  definition  based  on 
public  comment.  Eleven  commentors 
responding  to  the  November  4, 1988 
request  for  public  comment  stated  that 
the  additional  items  were  not 
clarifications,  but  actually  expanded 
the  scope  of  part  21  and  9  50.55(e).  One 
commentor  stated  that  the  addition  of 
the  items  to  the  definition  of  basic 
component  exceeded  the  legal  authority 
granted  the  NRC  by  section  206  of  the 
ERA.  As  discussed  below,  the  legal 
authority  provided  in  section  206  is  not 
exceeded. 

The  Commission  regards  the 
additional  items  as  clarification.  The 
items  "analysis,"  "fabrication."  and 
"replacement  parts"  are  cleariy  within 
the  scope  of  the  present  part  21.  They  do 
not  expand  the  scope  of  part  21. 

The  final  amendments  retain  the 
coverage  of  significant  quality 
assurance  breakdowns  in  S  9b.55(e). 
Such  breakdowns  in  the  quality 
assurance  programs  may  not  actually 
result  in  a  defect  being  created  in  a 
basic  component  However,  such 
breakdowns  may  be  severe  enough  or 
extensive  enough  to  indicate  that  the 
overall  program  is  deficient  to  the  extent 
that  the  program  itself  represents  a 
defect.  In  stich  cases,  these 
programmatic  breakdowns  are 
reportable  as  defects  because  they  coulu 
clearly  have  produced  substantial  safety 
hazards.  Enforcement  action  resulting 
from  reports  of  these  quality  assurance 
breakdowns  will  be  consistent  with 
ordinary  enforcement  poUcies. 

Also,  it  should  be  noted  that,  as  stated 
in  the  current  definition  of  basic 
component  in  I  21.3(a)(1),  "systems"  are 
properly  considered  as  "basic 
components."  These  systems  are  those 
systems  which  are  safety-related. 
Examples  are  the  auxiliary  feedwater 
system  for  pressurized  water  reactors 
and  the  high  pressure  coolant  injection 
system  for  boiling  water  reactors. 

The  Supplementary  Information 
accompanying  the  proposed 
amendments  discussed  the  reporting  of 
the  fire  protection  system  and  the 
security  system  defects  under  part  21. 
Seven  commentors  stated  that  fire  and 
security  systems  were  not  safety  related 
systems  and  that  the  components  are 
pui'chased  as  commercial  grade  item*. 


Where  fire  and  security  systems  are 
not  basic  components,  defects  are  not 
reportable  under  part  21.  However,  to 
the  extent  that  basic  components  are 
involved,  defects  in  fire  protection  and 
security  systems  are  reportable  under 
part  21.  In  addition,  a  deficiency  in 
either  of  these  systems  could  produce  a 
reportable  event  under  S  50.72.  50.73  or 
S  73.71  even  though  a  "basic 
component"  is  not  involved. 

In  addition,  vendors,  construction 
permit  holders,  and  licensees  are 
encouraged  to  voluntarily  report 
potential  defects  in  components  for 
these  systems  and  in  the  systems 
themselves. 

7,  Clarifying  Records  Retention 
Requirements 

Section  50.55(e)(9)  in  the  fmal  rule  and 
final  revisions  to  §  21.51  clarify  the 
specific  records  that  must  be  maintained 
and  their  retention  period  to  assure 
compliance  with  the  regulations.  These 
include  records  of  evaluations,  including 
records  of  evaluations  of  deviations 
which  were  not  judged  to  cause 
substantial  safety  hazards.  These 
records  are  identical  to  records 
currently  required  to  be  retained  tinder 
part  21  and  S  50.55(e).  Also,  for  vendors, 
notifications  and  a  list  of  purchasers  of 
basic  components  are  required  to  be 
retained.  Several  commentors 
responding  to  the  request  for  public 
comments  stated  that  the  requirement 
for  vendors  to  retain  a  list  of  purchasers 
of  basic  components  for  the  lifetime  of 
the  component  was  impractical.  The 
main  reason  was  that  vendors  did  not 
know  what  happened  to  basic 
components  In  licensed  facilities  and, 
thus,  did  not  know  how  long  the  lifetime 
would  be.  Additionally,  since  services 
are  included  in  basic  components, 
lifetime  retention  requirements  for  these 
components  were  difficult  to  implement 
because  the  hfetine  of  a  ser\'ice  at  a 
licensed  facility  was  impossible  for 
vendors  to  ascertain.  The  NRC  has 
recent  experience  with  records  review 
performed  as  part  of  our  regulatory 
function.  Based  on  the  above,  the  time 
period  for  retention  of  records  of 
purchasers  of  basic  components  has 
been  reduced  to  10  years. 

Some  persons  commenting  on  the 
proposed  amendments  also  stated  that 
the  records  requirements  for  evaluations 
and  notifications  should  be  discussed  in 
more  detail.  The  purpose  of  the 
requirement  to  retain  evaluations  for  5 
years  assures  that  vendors,  licensees, 
and  construction  permit  holders 
maintain  records  of  evaluations  of 
deviations  which  were  found  reportable 
and  also  those  found  not  reportable.  The 
records  of  notifications  required  to  be 
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maintained  under  $  21.51  are 
notifications  which  vendors  have  sent 
informing  purchasers  or  licensees  that  a 
deviation  has  been  found  and  the 
vendor  is  unable  to  complete  the 
substantial  safety  hazard  evaluation. 

Also  based  on  public  comments, 
clarifjing  phrases  have  been  added  to 
the  records  retention  requirements.  The 
phrase,  "after  the  date  of  the 
evaluation"  has  been  added  to 
§  21.51(a)(1)  and  §  50.55(e)(9)(ii)  to 
clarify  this  requirement  Tlie  phrases 
"after  the  date  of  the  notification"  and 
"after  delivery"  have  been  added  to 
55  21.51(a)(2)  and  21.51(a)(3) 
respectively  to  clarify  these 
requirements. 

8.  Evaluation  Time  Limit 

Under  exisHng  5  21.21(b)(2).  the  initial 
notification  of  a  defect  or  failure  to 
comply  must  be  made  to  the  NRC  within 
two  days  of  the  time  a  director  or 
responsible  officer  obtains  information 
on  the  existence  of  a  reportable  defect. 
However,  the  existing  rule  is  silent 
concerning  the  time  period  between  the 
discovery  of  a  potential  defect  and  the 
time  when  an  evaluation  of  the  potential 
defect  should  be  completed.  Similarly, 
no  deadline  is  established  prescribing 
when  the  director  or  responsible  officer 
must  be  informed  of  a  potentially 
reportable  defect 

In  the  {Nt>posed  amendments 
published  for  public  comment  in 
November.  1988,  no  amendment  to  part 
21  was  proposed  to  prescribe  a  specific 
length  of  time  allowed  for  the 
evaluation.  However,  a  time  period  of  30 
days  was  discussed  as  a  reasonable 
time  to  complete  evaluations  in  the 
Supplementary  Information 
accompanying  the  proposed 
amendments  published  in  November, 
1988. 

The  Commission  is  aware  of  a  number 
of  cases  where  an  inordinate  length  of 
time  passed  between  the  initial 
discovery  of  a  potential  defect  and 
when  the  Commission  was  informed  of 
the  existence  of  a  defect.  In  addition. 
NRC  discussions  held  with  utility 
personnel  indicate  that  they  generally 
believe  a  time  limit  for  evaluations  is 
necessary  to  ensure  that  defects  or 
failures  to  comply  which  create 
substantial  safety  hazards  are  brought 
to  the  attention  of  the  Commission. 
Also,  section  206  of  the  ERA  indicates 
that  the  Commission  should  be  notified 
immediately  of  defects  and  failures  to 
comply  associated  with  a  substantial 
safety  hazard.  Thus,  in  order  to  ensure 
consistency  in  the  evaluation  of  the  less 
complex  issues,  the  final  amendments  to 
5  21.21(a)(1)  require  that,  except  in 
certain  instances  discussed  below,  the 


evaluation  of  deviations  be  completed 
within  60  days  after  the  date  of 
discovery  of  the  deviation.  Instances  of 
allowing  long  lapses  in  the  evaluation 
process  due  to  administrative  problems 
or  personnel  absence  must  be  avoided. 
The  final  amendment  to  5  21.21(aH3) 
also  requires  that  a  director  or 
responsible  officer  be  informed  within  5 
working  days  of  completion  of  the 
evaluation  identifying  existence  of  a 
defect  or  failure  to  comply  associated 
with  a  substantial  safety  hazard 

Over  half  of  the  persons  responding  to 
the  proposed  amendments  published  for 
public  comment  were  concerned  with 
the  time  limit  for  evaluation.  Industry 
comments  concerning  the  establishment 
of  a  specific  time  limit  for  evaluation 
were  in  general  concerned  that  the  30 
day  period  was  insufficient  to 
adequately  evaluate  more  complex 
issues.  The  commentors  stated  that  the 
time  period  would  result  in  over- 
reporting  of  issues  due  to  lack  of 
adequate  time  for  evaluation. 
Additionally,  several  commentors 
recommended  that  a  reasonableness 
standard  should  be  applied  which  was 
based  on  the  complexity  of  the  issue 
being  evaluated. 

In  general,  the  Commission  believes 
that  most  deviations  should  be 
evaluated  within  60  days.  However,  the 
Commission  agrees  that  there  are 
deviations  and  failures  to  comply  which 
require  complex  evaluations  and,  as 
such,  an  evaluation  might  not  be 
completed  within  60  days.  When 
completion  of  the  evaluation  is  not 
possible  within  the  OO-day  evaluation 
time  hmit,  the  amended  5  21.21(b)  would 
require  that  an  "interim"  written  report 
be  submitted  within  60  days  of  the  date 
of  discovery.  No  telephonic  (2  day) 
notification  is  required  for  interim 
reports. 

The  interim  report  must  contain 
available  information  about  the 
deviation  or  failure  to  comply  describing 
it  and  contain  a  statement  telling  when 
the  evaluation  of  the  deviation  or  failure 
to  comply  will  be  completed. 

Existing  $  50.55(e)  (2)  and  (3)  establish 
time  frames  only  for  reporting.  The  final 
amendments  to  5  50.55(e)(l)(i)  would 
require  the  holder  of  a  construction 
permit  to  evaluate  deviations  within  60 
days.  As  with  final  amendments  to  part 
21,  if  completion  of  the  evaluation  is  not 
possible  within  60  days,  the  final 
amended  5  50.55(e)(l)(ii)  would  require 
that  an  "interim"  written  report  be 
submitted  within  60  days  of  the  date  of 
discovery  of  the  defect  or  failure  to 
comply.  The  final  amendment  to 
5  50.55(e)(l)(iii)  would  require  that  a 
director  or  responsible  officer  be 
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informed  within  5  working  days  after 
completion  of  the  evaluation  identifying 
8  defect  or  failure  to  comply  associated 
with  a  substantial  safety  hazard. 

9.  Other  Changes 

(a)  For  consistency  with  §§  50.55(e) 
and  50.73.  part  21  has  been  changed  to 
direct  correspondence  to  the  Document 
Control  Desk  with  appropriate  copies. 
Also,  telephone  communications  have 
been  specifically  directed  to  the  NRC 
Operations  Center.  In  addition,  in  part 
21.  the  number  of  copies  required  to  be 
submitted  has  been  reduced  by 
eliminating  copies  to  specific  NRC 
offices. 

(b)  Section  21.2,  which  sets  forth  the 
scope  of  part  21  coverage,  has  been 
revised  to  include  part  60  facilities. 

The  existing  rule  already  applies  to 
part  60  licensees  (as  an  entity  licensed 
to  possess,  use,  and/or  transfer  within 
the  United  States  source  material, 
byproduct  material,  special  nuclear 
material,  and/or  spent  fuel)  and  to  those 
entities  that  supply  basic  components 
for  an  activity  licensed  under  part  60. 
The  extension  of  part  21  to 
organizations  that  construct  geologic 
repositories  will  complete  the  part  21 
coverage  by  extending  it  to  all  the  major 
activities  or  faciUties  licensed  by  the 
Commission. 

(c)  Additional  changes  to  definitions 
in  part  21  and  S  50.2  for  §  50.55(e)  are 
being  made  in  response  to  comments 
received.  First,  the  definition  of 
"construction"  and  "constructing"  is 
being  added  to  S  50.2.  This  definition 
was  omitted  from  the  previously 
published  proposed  amendment. 

The  definition  of  "discovery"  is  being 
added  to  the  regulations.  The  time  limit 
for  evaluation  of  deviations  and  failures 
to  comply  begins  oi  the  date  a  deviation 
or  failure  to  comply  is  discovered.  Thus, 
in  order  to  complete  the  documentation, 
some  evaluation  must  take  place  to 
identify  a  deviation  or  failure  to  comply. 
F'.uther,  the  discovery  process  is 
intended  to  be  included  in  the 
procedures  necessary  to  comply  with 
part  21  or  §  50.55(e). 

The  definition  of  "notification"  is 
being  added  to  part  21  and  §  50.2  for 
f  50.55(e).  The  purpose  of  this  addition 
is  to  clarify  understanding  that  the 
Commission  must  be  notified  by    . 
vendors,  construction  permit  holders 
and  Hcensees  by  letter  or  telephone  call. 
Second  party  information  or  word  of 
mouth  information  to  unspecified 
members  of  the  NRC  staff  does  not 
constitute  notification. 

(d)  In  response  to  public  comment, 
S  50.55fe)(10)(iii)  was  added  to  ensure 
understanding  that  recordkeeping  in 


accordance  with  \  50.55(e)  satisfies  the 
requirements  of  part  21. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
regulation  is  the  type  of  action  described 
in  categorical  exclusion  in  S  51.22(c)  (1) 
and  (3).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  regulation. 

Paperwork  Reduction  Act  Statement 

The  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  numbers  3150-0011  and  3150- 
0035. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  95  hours  per  part  21  response 
and  95  hours  per  S  50.55(e)  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Information  and  Records  Management 
Branch  (MNBB-7714).  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555;  and  to  the  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  NEOB-3019  (3150-0011  and 
3150-0035).  Office  of  Management  and 
Budget.  Washington.  DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  the  final 
regulation.  The  analysis  identifies  and 
examines  the  costs  and  benefits  of  the 
final  regulation  and  its  alternatives.  The 
analysis  is  available  for  inspection  and 
copying  for  a  fee  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC  20555. 
Single  copies  may  be  obtained  from 
William  R.  Jones,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555;  telephone  (301)  492-4442. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b)  et 
seq.,  the  Commission  certifies  that  this 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  revision  to 
S  50.55(e)  applies  solely  to  the  holders  of 
construction  permits  issued  under 
§  50.23,  none  of  which  can  be 


considered  small  entities.  Although  the 
revision  to  Part  21  could  potentially 
affect  a  substantial  number  of  small 
entities  (see  NRC  size  standards 
published  December  9, 1985,  50  PR 
50241)  who  supply  basic  components  to 
NRC  licensees,  the  economic  impact  on 
these  firms  is  expected  to  be  slight. 
Approximately  80  percent  of  the  300 
annual  nuclear-power-plant-related  10 
CFR  part  21  reports  have  been 
submitted  by  licensees;  the  remaining  20 
percent  have  been  submitted  by 
nonlicensee  suppliers  and  vendors. 
Section  21.2  eliminates  duplicate 
reporting  for  those  organizations  subject 
to  the  defect  reporting  requirements,  and 
therefore  should  reduce  the  economic 
impact  on  these  organizations,  including 
small  businesses. 

Backfit  Analysis 

The  Commission  has  determined  that 
the  final  rule,  when  effective,  does  not 
impose  new  safety  reporting 
requirements  on  part  50  licensees. 
Therefore,  a  Backfit  Analysis  is  not 
required  for  this  final  rule  pursuant  to 
§  50.109. 

List  of  Subjects 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors. 
Penalty,  Radiation  protection,  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  50 

Antitrust,  Classified  information,  Civii 
penalty.  Fire  protection.  Incorporation 
by  reference.  Intergovernmental 
relations,  Nuclear  power  plants  and 
reactors.  Radiation  protection.  Reactor 
siting  criteria.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
Preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  cmiended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  21  and  50. 

PART  21— REPORTING  OF  DEFECTS 
AND  NONCOMPUANCE 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  048,  as 
amended,  sec.  234. 83  Stat.  444.  as  amended 
(42  U.S.C.  2201.  2282);  sees.  2m,  as  amended. 
206.  88  Stat.  1242.  aa  amended.  1246  (42  U.S.C 
5841.  5846). 

Section  21.2  also  issued  under  sees.  135. 
141.  Pub.  L  97-425.  96  Stat.  2232.  2241  (42 
U.S.C.  10155. 10161). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273):  §S  21.6.  21.21(a) 
and  21.31  are  issued  under  sec  161b.  68  Stat. 
948.  as  amended  (42  U.S.C.  2201(b)];  and 
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considered  small  entities.  Although  the 
revision  to  Part  21  could  potentially 
affect  a  substantial  number  of  small 
entities  (see  NRC  size  standards 
published  December  9, 1985,  50  PR 
50241)  who  supply  basic  components  to 
NRC  licensees,  the  economic  impact  on 
these  firms  is  expected  to  be  slight. 
Approximately  80  percent  of  the  300 
annual  nuclear-power-plant-related  10 
CFR  part  21  reports  have  been 
submitted  by  licensees;  the  remaining  20 
percent  have  been  submitted  by 
nonlicensee  suppliers  and  vendors. 
Section  21.2  eliminates  duplicate 
reporting  for  those  organizations  subject 
to  the  defect  reporting  requirements,  and 
therefore  should  reduce  the  economic 
impact  on  these  organizations,  including 
small  businesses. 

Backfit  Analysis 

The  Commission  has  determined  that 
the  final  rule,  when  effective,  does  not 
impose  new  safety  reporting 
requirements  on  part  50  licensees. 
Therefore,  a  Backfit  Analysis  is  not 
required  for  this  fmal  rule  pursuant  to 
§  50.109. 

List  of  Subjects 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors. 
Penalty.  Radiation  protection,  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  50 

Antitrust,  Classified  information,  Civn 
penalty,  Fire  protection.  Incorporation 
by  reference.  Intergovernmental 
relations.  Nuclear  power  plants  and 
reactors.  Radiation  protection,  Reactor 
siting  criteria.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
Preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  21  and  50. 

PART  21— REPORTING  OF  DEFECTS 
AND  NONCOMPUANCE 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  048.  as 
amended,  sec.  234. 83  Stat.  444,  as  amended 
(42  U.S.C  2201.  2282);  sees.  201.  as  amended. 
206.  88  Stat.  1242,  as  amended.  1246  (42  U.S.C. 
5841,  5846). 

Section  21.2  also  issued  under  sees.  135, 
141.  Pub.  L  97^25.  96  Stat.  2232,  2241  (42 
U.S.C.  10155. 10161). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  §S  21.6,  21 .21  (a) 
and  21.31  are  issued  under  sec  161b.  68  Stat. 
948.  as  amended  (42  U.S.C.  2201(b)];  and 


IS  21.21. 21.41  and  21.51  are  issued  under  sec. 
1610.  68  StaL  95a- as  amended  (42  U.S.C. 
2201(0)). 

Section  21.2  is  revised  to  read  as 
follows; 

§21^    Scope. 

(a)  The  regulations  in  this  part  apply, 
except  as  specifically  provided 
otherwise  in  parts  31.  34,  35.  39, 40,  60, 
61,  70,  or  part  72  of  this  chapter,  to  each 
individual,  partnership,  corporation,  or 
other  entity  licensed  pursuant  to  the 
regulations  in  this  chapter  to  possess, 
use.  or  transfer  within  the  United  States 
source  material,  byproduct  material, 
special  nuclear  material,  and/or  spent 
fuel  and  high  level  radioactive  waste,  or 
to  construct,  manufacture,  possess,  own. 
operate  or  transfer  within  the  United 
States,  any  production  or  utilization 
facility  or  independent  spent  fuel 
storage  installation  (ISFSI)  or  monitored 
retrievable  storage  installation  (KOIS): 
and  to  each  director  and  responsible 
officer  of  such  a  licensee.  The 
regulations  in  this  part  apply  also  to 
each  individual,  corporation, 
partnership  or  other  entity  doing 
business  within  the  United  States,  and 
each  director  and  responsible  officer  of 
such  organization,  that  constructs  a 
production  or  utilization  facility  licensed 
for  manufacture,  construction,  or 
operation  pursuant  to  part  50  of  this 
chapter,  an  ISFSI  for  the  storage  of  spent 
fuel  licensed  pursuant  to  part  72  of  this 
chapter,  a  MRS  for  the  storage  of  spent 
fuel  or  high  level  radioactive  waste 
pursuant  to  part  72  of  this  chapter,  or  a 
geologic  repository  for  the  disposal  of 
high-level  radioactive  waste  under  part 
60  of  this  chapter;  or  supplies  basic 
components  for  a  facility  or  activity 
licensed,  other  than  for  export,  under 
parts  30, 40,  50, 60. 61.  70, 71,  or  part  72  of 
this  chapter. 

(b)  For  persons  licensed  to  construct  a 
facility  under  a  construction  permit 
issued  under  S  50.23  of  this  chapter, 
evaluation  of  potential  defects  and 
failures  to  comply  and  reporting  of 
defects  and  failures  to  comply  under 

S  50.55(e)  of  this  chapter  satisfies  each 
person's  evaluation,  notification,  and 
reporting  obligation  to  report  defects 
and  failures  to  comply  under  this  part 
and  the  responsibiUty  of  individual 
directors  and  responsible  officers  of 
such  licensees  to  report  defects  under 
section  206  of  the  Energy  Reorganization 
Act  of  1974. 

(c)  For  persons  licensed  to  operate  a 
nuclear  power  plant  under  part  50  of  this 
chapter,  evaluation  of  potential  defects 
and  appropriate  reporting  of  defects 
under  §S  50.72.  50.73  or  S  73.71  of  this 
chapter  satisfies  each  person's 
evaluation,  notification,  and  reporting 


obligation  to  report  defects  under  this 
part  and  the  responsibility  of  individual 
directors  and  responsible  officers  of 
such  licensees  to  report  defects  under 
section  206  of  the  Energy  Reorganization 
Act  of  1974. 

(d)  Nothing  in  these  regulations 
should  be  deemed  to  preclude  either  an 
individual,  a  manufacturer,  or  a  supplier 
of  a  commercial  grade  item  (see 
{  21.3{a-l))  not  subject  to  the 
regulations  in  this  part  from  reporting  to 
the  Commission,  a  known  or  suspected 
defect  or  failure  to  comply  and,  as 
authorized  by  law,  the  identity  of 
anyone  so  reporting  will  be  withheld 
from  disclosure.  NRC  regional  offices 
and  headquarters  will  accept  collect 
telephone  calls  from  individuals  who 
wish  to  speak  to  NRC  representatives 
concerning  nuclear  safety-related 
problems.  The  location  and  telephone 
numbers  of  the  five  regions  (answered 
during  regular  working  hours),  are  listed 
in  appendix  D  to  part  20  of  this  chapter. 
The  telephone  number  of  the  NRC 
Operations  Center  (answered  24  hours  a 
day— including  holidays)  is  (301)  951- 
0550. 

3.  In  521.3  paragraphs  (h)  through  (1) 
are  redesignated  as  paragraphs  (j) 
through  (n);  paragraph  (g)  is 
redesignated  as  paragraph  (h);  new 
paragraphs  (g)  and  (i)  are  added:  and 
paragraphs  (a)(3)  and  (c),  and  newly 
redesignated  (h)  and  (j)  are  revised  to 
read  as  follows: 

921.3    Definlttont. 

•        •        *        •        » 

(a)  •  •  * 

(3)  In  all  cases,  basic  component 
includes  safety  related  design,  analysis, 
inspection,  testing,  fabrication, 
replacement  parts,  or  consulting 
services  that  are  associated  with  the 
component  hardware  whether  these 
services  are  performed  by  the 
component  supplier  or  others. 
***** 

(c)  Constructing  or  construction 
means  the  analysis,  design, 
manufacture,  fabrication,  placement, 
erection,  installation,  modification, 
inspection,  or  testing  of  a  facility  or 
activity  which  is  subject  to  the 
regulations  in  this  part  and  consulting 
services  related  to  the  facility  or  activity 
that  are  safety  related. 
***** 

(g)  Discovery  means  the  completion  of 
the  documentation  first  identifying  the 
existence  of  a  deviation  or  failure  to 
comply  potentially  associated  with  a 
substantial  safety  hazard  within  the 
evaluation  procedures  discussed  in 
S  21.21.  (a). 


(h)  Evaluation  meant  the  process  of 
determining  whether  a  particular 
deviation  could  create  a  substantial 
hazard  or  determining  whether  a  failure 
to  comply  is  associated  with  a 
substantial  safety  hazard. 

(i)  Notification  means  the  telephonic 
communication  to  the  NRC  Operations 
Center  or  written  transmittal  of 
information  to  the  NRC  Document 
Control  Desk. 

(j)  Operating  or  operation  means  the 
operation  of  a  facility  or  the  conduct  of 
a  licensed  activity  which  is  subject  to 
the  regulations  in  this  part  and 
consulting  services  related  to  operations 
that  are  safety  related. 
»        *■       •        •        * 

4.  Section  21.5  is  revised  to  read  as 
follows: 

9  21.5    Communleatton*. 

Except  where  otherwise  specified  in 
this  part,  all  written  communications 
and  reports  concerning  the  regulations 
in  this  part  must  be  addressed  to  the 
Document  Control  Desk,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  In  the  case  of  a  hcensee.  a 
copy  must  also  be  sent  to  the 
appropriate  Regional  Administrator  at 
the  address  specified  in  appendix  D  to 
part  20  of  this  chapter. 

5.  In  S  21.21.  paragraph  (bKl)  i* 
redesignated  (c)(1);  paragraphs  (b)(2) 
through  (b)(4)  are  redesignated  (c)(3) 
through  (c)(5);  paragraph  (c)  it 
redesignated  (d);  new  paragraphs  (b) 
and(c)(2)  are  added;  and  the  section 
heading  and  paragraphs  (a),  and  newly 
designated  (c)(1).  (c)(3)  and  (d)  are 
revised  to  read  as  follows: 

9  21.21    Nottneation  of  failure  to  comply  or 
axltttnct  of  a  defact  and  Its  evaluation. 

(a)  Each  individual,  corporation, 
partnership,  or  other  entity  subject  to 
the  regulations  in  this  part  must  adopt 
appropriate  procedures  to — 

(1)  Evaluate  deviations  and  failures  to 
comply  to  identify  defects  and  failures 
to  comply  associated  with  substantial 
safety  hazards  as  soon  as  practicable, 
and.  except  as  provided  in  paragraph 
(a)(2)  of  this  section,  in  all  cases  within  ' 
60  days  of  discovery,  in  order  to  identify 
a  reportable  defect  or  failure  to  comply 
that  could  create  a  substantial  safety 
hazard,  were  it  to  remain  uncorrected, 
and 

(2)  Ensure  that  if  an  evaluation  of  an 
identified  deviation  or  failure  to  comply 
potentially  associated  with  a  substantial 
safety  hazard  cannot  be  completed 
within  60  days  from  discovery  of  the 
deviation  or  failure  to  comply,  an 
interim  report  is  prepared  and  submitted 
to  the  Commission  through  a  director  or 
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responsible  officer  or  designated  person 
as  discussed  in  §  21.21(c)(5).  The  interim 
report  should  describe  the  deviation  or 
failure  to  comply  that  is  being  evaluated 
and  should  also  state  when  the 
evaluation  will  be  completed.  This 
interim  report  must  be  submitted  in 
writing  within  60  days  of  discovery  of 
the  deviation  or  failure  to  comply. 

(3)  Ensure  that  a  director  or 
responsible  officer  subject  to  the 
regulations  of  this  part  is  informed  as 
soon  as  practicable,  and.  in  all  cases, 
within  the  5  working  days  after 
completion  of  the  evaluation  described 
in  S  21.21(a)(l}  or  $  21.21(a)(2)  if  the 
construction  or  operation  of  a  facility  or 
activity,  or  a  basic  component  supplied 
for  such  facility  or  activity — 

(i)  Fails  to  comply  with  the  Atomic 
Energy  Act  of  1954,  as  amended,  or  any 
applicable  rule,  regulation,  order,  or 
license  of  the  Commission  relating  to  a 
substantial  safety  hazard,  or 

(ii)  Contains  a  defect. 

(b)  If  the  deviation  or  failure  to 
comply  is  discovered  by  a  supplier  of 
basic  components,  or  services 
associated  with  basic  components,  and 
the  supplier  determines  that  it  does  not 
have  the  capability  to  perform  the 
evaluation  to  determine  if  a  defect 
exists,  then  the  supplier  must  inform  the 
purchasers  or  affected  licensees  within 
five  working  days  of  this  determination 
so  that  the  purchasers  or  affected 
licensees  may  evaluate  the  deviation  or 
failure  to  comply,  pursuant  to  S  21.21(a). 

(c)(1)  A  director  or  responsible  officer 
subject  to  the  reguJations  of  this  part  or 
a  person  designated  under  $  21.21(c)(5) 
must  notify  the  Commission  when  he  or 
she  obtains  information  reasonably 
indicating  a  failure  to  comply  or  a  defect 
affecting — 

(i)  The  construction  or  operation  of  a 
facihty  or  an  activity  within  the  United 
States  that  is  subject  to  the  hcensing 
requirements  under  parts  30,  40,  50,  60, 
61,  70,  71,  or  72  of  this  chapter  and  that 
is  within  his  or  her  organization's 
responsibility;  or 

(ii)  A  basic  component  that  is  within 
his  or  her  organization's  responsibility 
and  is  supplied  for  a  facility  or  an 
activity  within  the  United  States  that  is 
subject  to  the  licensing  requirements 
under  parts  30,  40,  50.  60.  61,  70.  71.  or  72 
of  this  chapter. 

(2)  The  notification  to  NRC  of  a  failure 
to  comply  or  of  a  defect  under 
paragraph  (c)(1)  of  this  section  and  the 
evaluation  of  a  failure  to  comply  or  a 
defect  under  paragraphs  (a)(1)  and  (a)(2) 
of  this  section,  are  not  required  if  the 
director  or  responsible  officer  has  actual 
knowledge  that  the  Commission  has 
been  notified  in  writing  of  the  defect  or 
the  failure  to  comply 


(3)  Notification  required  by  paragraph 
(c)(1)  of  this  section  must  be  made  as 
follows — 

(i)  Initial  notification  by  facsimile, 
which  is  the  preferred  method  of 
notification,  to  the  NRC  Operations 
Center  at  301-492-6187  or  by  telephone 
at  301-951-0550  within  two  days 
following  receipt  of  information  by  the 
director  or  responsible  corporate  officer 
under  paragraph  (a)(1)  of  this  section,  on 
the  identification  of  a  defect  or  a  failure 
to  comply.  Verification  that  the  facsimile 
has  been  received  should  be  made  by 
calling  the  NRC  Operations  Center.  This 
paragraph  does  not  apply  to  interim 
reports  described  in  S  21.21(a)(2). 

(ii)  Written  notification  to  the  NRC  at 
the  address  specified  in  §  21.5  within  30 
days  following  receipt  of  information  by 
the  director  or  responsible  corporate 
officer  under  paragraph  (aj(3)  of  this 
section,  on  the  identification  of  a  defect 
or  a  failure  to  comply. 
***** 

(d)  Individuals  subject  to  this  part 
may  be  required  by  the  Commission  to 
supply  additional  information  related  to 
a  defect  or  failure  to  comply. 
Commission  action  to  obtain  additional 
information  may  be  based  on  reports  of 
defects  from  other  reporting  entities. 

6.  Section  21.51  is  revised  to  read  as 
follows: 

§  21.51    Malntenane«  and  Inspection  of 
records. 

(a)  Each  individual,  corporation, 
partnership,  or  other  entity  subject  to 
the  regulations  in  this  part  must  prepare 
and  maintain  records  necessary  to 
accomplish  the  purposes  of  this  part, 
specifically — 

(1)  Retain  evaluations  of  all 
deviations  and  failures  to  comply  for  a 
minimum  of  five  years  after  the  date  of 
the  evaluation; 

(2)  Suppliers  of  basic  components 
must  retain  any  notifications  sent  to 
purchasers  and  affected  licensees  for  a 
minimum  of  five  years  after  the  date  of 
the  notification. 

(3)  SuppUers  of  basic  components 
must  retain  a  record  of  the  purchasers  of 
basic  components  for  10  years  after 
delivery  of  the  basic  component  or 
service  associated  with  a  basic 
component. 

(b)  Each  individual,  corporation, 
partnership,  or  other  entity  subject  to 
the  regulations  in  this  pari  must  afford 
the  Conmiission,  at  all  reasonable  times, 
the  opportunity  to  inspect  records 
pertaining  to  basic  components  that 
relate  to  the  discovery,  evaluation,  and 
reporting  of  deviations,  failures  to 
comply  and  defects,  including  any 
advice  given  to  purchasers  or  licensees 
on  the  placement,  erection,  installation. 


operation,  maintenance,  modification,  or 
inspection  of  a  basic  component. 

PART  50— DOMESTIC  UCENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

7.  The  authority  citation  for  pari  50 
continues  to  read  as  follows: 

Authority:  Sees.  102, 103, 104, 105, 161. 182, 
'  183, 186. 189,  68  Stat.  936.  937,  938,  948.  953, 
954,  955. 956.  as  amended,  sec.  234,  83  Stat 
1244.  as  amended  (42  U.S.C.  2132,  2133,  2134. 
2135.  2201.  2232,  2233.  2236.  2239.  2282);  sees. 
201.  as  amended.  202,  206.  88  Stat.  1242.  as 
amended.  1244. 1246  (42  U.S.C.  5841.  5842. 
5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 185, 
68  Stat.  936,  955.  as  amended  (42  U.S.C.  2131. 
2235);  sec.  102.  Pub.  L  91-190.  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.13,  50.54(dd).  and 
50.103  also  issued  under  sec.  108,  68  Stat.  939, 
as  amended  (42  U.S.C.  2138).  Sections  50.23, 
50.35, 50.55,  and  50.56  also  issued  under  sec. 
185,  68  Stat.  955  (42  U.S.C.  2235).  Sections 
50.33a,  50.55e,  and  Appendix  Q  also  issued 
under  sec.  102,  Pub.  L  91-190,  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.34  and  50.54  also 
issued  under  sec.  204.  88  Stat.  1245  (42  U.S.C. 
5344).  Sections  50.58.  50.91,  and  50.92  also 
issued  under  Pub.  L  97-415.  96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  122.  68  Stat.  939  (42  U.S.C.  2152).  Sections 
50.80  through  50.81  also  issued  under  sec.  184, 
68  Stat.  954,  as  amended  (42  U.S.C.  2234). 
Appendix  F  also  issued  under  sec.  187,  68 
Slat.  955  (42  U.S.C.  2237). 

For  the  purposes  of  sec.  223, 68  Stat.  958.  as 
amended  (42  U.S.C.  2273):  U  50.46  (a)  and 
(b),  and  50.54(c)  are  issued  under  sec.  161b, 
161i  and  161o.  68  Stat  948.  as  amended  (42 
U.S.C.  2201(b)),  SS  50.7(a),  50.10(aHc).  50.34 
(a)  and  (e).  5a44(a}-(c).  50.46  (a)  and  (b), 
50.47(b).  50.48  (a),  (c),  (d),  and  (e),  50.49(a). 
50.54  (a),  (i).  {i)(l).  (IHn).  (p).  (q).  (t).  (v).  and 
(y),  50.55(0.  50.55a(a),  (c)-{e),  (g),  and  (h). 
50.59(c),  50.60(a),  50.62(c).  50.64(b).  and  50.80 
(a)  and  (b)  are  issued  under  sec.  161i,  68  Stat. 
949.  as  amended  (42  U.S.C  2201(i]):  and 
9§  50.49  (d).  (h).  and  (j).  50.54  (w).  (z).  (bb). 
(cc),  and  (dd),  50.55(e),  50.5g(b),  50.ei(b), 
50.62(b).  50.70(a),  50.71  (aHc)  and  (e), 
50.72(a),  50.73  (a)  and  (b).  50.74,  50.78,  and 
50.90  are  issued  under  sec.  161o,  68  Stat  950, 
as  amended  (42  U.S.C.  2201(o)]. 

8.  Section  50.2  is  amended  by  adding 
the  following  definitions  in  alphabetical 
order  to  read  as  follows: 

§50.2    Deflnmons 

***** 

Basic  component  means,  for  the 
purposes  of  §  50.55(e)  of  this  chapter; 

(1)  When  applied  to  nuclear  power 
reactors,  any  plant  structure,  system, 
component,  or  part  thereof  necessary  to 
assure 

(i)  The  integrity  if  the  reactor  coolant 
pressure  boundary, 


(ii)  The  capability  to  shut 
reactor  and  maintain  it  In  a  i 
'shutdown  condition,  or 

(iii)  The  capability  to  prev 
mitigate  the  consequences  o 
which  could  result  in  potentj 
exposures  comparable  to  th< 
to  in  9  100.11  of  this  chapter 

(2)  When  applied  to  other 
facilities  or  portions  of  such 
which  construction  permits  i 
under  S  50.23.  a  component, 
system  or  part  thereof  that  it 
procured  by  the  constructior 
holder  for  the  facility  subjec 
regulations  of  this  part  and  i 
defect  or  failure  to  comply  v\ 
apphcable  regulation  in  this 
order,  or  license  issued  by  tl 
Commission  could  create  a  s 
safety  hazard. 

(3)  In  all  cases,  basic  comf 
includes  safety  related  desig 
Inspection,  testing,  fabricatic 
replacement  parts,  or  consul 
services  that  are  associated 
component  hardware,  wheth 
services  are  performed  by  th 
component  supplier  or  other 
***** 

Construction  or  consUvcti 
for  the  purposes  of  S  50.55{e] 
analysis,  design,  manufactur 
fabrication,  quality  assuranc 
placement  erection,  installal 
modification,  inspection,  or  t 
facility  or  activity  which  is  s 
the  regulations  in  this  part  ai 
consulting  services  related  tc 
or  activity  that  are  safety  rel 
***** 

Defect  means,  for  the  purp 
S  50.55(e)  of  this  chapter 

(1)  A  deviation  in  a  basic  c 
delivered  to  a  purchaser  for  i 
facility  or  activity  subject  to 
construction  permit  under  th; 
the  basis  of  an  evaluation,  th 
could  create  a  substantial  sa 
or 

(2)  The  Installation,  use,  or 
of  a  basic  component  contair 
defect  as  defined  in  paragrap 
definition;  or 

(3)  A  deviation  in  a  portior 
facihty  subject  to  the  constni 
permit  of  this  part  provided  t 
deviation  could,  on  the  basis 
evaluation,  create  a  substant 
hazard. 

•        *        *        •        • 

Deviation  means,  for  the  pi 
S  50.55(e)  of  this  chapter,  a  d( 
from  the  technical  or  quality 
requirements  defined  in  proc 
documents,  safety  analysis  n 
construction  permit  or  other 
provided  for  basic  componen 
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operation,  maintenance,  modification,  or 
inspection  of  a  basic  component. 

PART  50— DOMESTIC  UCENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

7.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102, 103, 104, 105, 161, 182. 
183,  186. 189.  68  Stat.  936,  937.  938.  948.  953. 
954, 955. 956,  as  amended,  sec.  234, 83  Stat 
1244.  as  amended  (42  U.S.C.  2132,  2133,  2134. 
2135,  2201,  2232,  2233,  2236.  2239,  2282);  sees. 
201.  as  amended,  202,  206,  88  Stat.  1242.  as 
amended.  1244, 1246  (42  U.S.C.  5841.  5842. 
5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601.  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 185. 
68  Stat.  936,  955.  as  amended  (42  U.S.C.  2131. 
2235);  sec.  102,  Pub.  L  91-190,  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.13.  50.54(dd).  and 
50.103  also  issued  under  sec.  108,  68  Stat.  939. 
as  amended  (42  U.S.C.  2138).  Sections  50.23, 
50.35.  50.55,  and  50.56  also  issued  under  sec. 
185,  60  Stat.  955  (42  U.S.C.  2235).  Sections 
S0.33a.  50.55?,  and  Appendix  Q  also  issued 
under  sea  102,  Pub.  L  91-190,  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.34  and  50.54  also 
issued  under  sec.  204,  88  Stat.  1245  (42  U.S.C. 
5344).  Sections  50.58,  50.91,  and  50.92  also 
issued  under  Pub.  L  97-415,  96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  122,  68  Stat.  939  (42  U.S.C.  2152).  Sections 
50.80  through  50.81  also  issued  under  sec.  184, 
68  Stat.  954.  as  amended  (42  U.S.C.  2234). 
Appendix  F  also  issued  under  sec.  187,  68 
Stat.  955  (42  U.S.C.  2237). 

For  the  purposes  of  sec.  223, 68  Stat.  958.  as 
amended  (42  U.S.C.  2273);  S9  50.46  (a)  and 
(b),  and  S0.54(c)  are  issued  under  sec.  161b, 
161i  and  161o,  68  Stat  948,  as  amended  (42 
U.S.C.  2201(b)),  SS  50.7(a),  50.10(a)-(c),  50.34 
(a)  and  (e),  50.44(aHc),  50.46  (a)  and  (b). 
50.47(b).  50.48  (a),  (c),  (d),  and  (e),  50.49(a), 
50.54  (a),  (i).  (i)(l).  (IHn).  (p).  (q).  (t),  (v),  and 
(y).  50.55(f).  S0.55a(a),  (c)-(e),  (g),  and  (h), 
50.5g(c),  50.60(a),  50.e2(c),  50.64(b),  and  50.80 
(a)  and  (b)  are  issued  under  sec.  161i,  68  Stat. 
949,  as  amended  (42  U.S.C  2201(i)):  and 
S8  50.49  (d),  (h),  and  (j),  50.54  (w),  (z).  (bb), 
(cc),  and  (dd),  50.55(e),  50.5g(b),  50.61(b), 
50.62(b),  50.70(a),  50.71  (a)-(c)  and  (e), 
50.72(a),  50.73  (a)  and  (b),  50.74,  50.78,  and 
50.90  are  issued  under  sec.  161o,  68  Stat  950, 
as  amended  (42  U.S.C.  2201(o)). 

8.  Section  50.2  is  amended  by  adding 
the  following  definitions  in  alphabetical 
order  to  read  as  follows: 

§50.2    DeflnWons 

***** 

Basic  component  means,  for  the 
purposes  of  9  50.55(e)  of  this  chapter 

(1)  When  applied  to  nuclear  power 
reactors,  any  plant  structure,  system, 
component,  or  part  thereof  necessary  to 
assure 

(i)  The  integrity  tf  the  reactor  coolant 
pressure  boundary, 


(ii)  The  capability  to  shut  down  the 
reactor  and  maintain  it  in  a  safe 
'shutdown  condition,  or 

(iii)  The  capability  to  prevent  or 
mitigate  the  consequences  of  dcoidents 
which  could  result  in  potential  offsite 
exposures  comparable  to  those  referred 
to  in  9  100.11  of  this  chapter. 

(2)  When  applied  to  other  types  of 
facilities  or  portions  of  such  facihties  for 
which  conshoiction  permits  are  issued 
under  S  50,23,  a  component,  structure, 
system  or  part  thereof  that  is  directly 
procured  by  the  construction  permit 
holder  for  the  facility  subject  to  the 
regulations  of  this  part  and  in  which  a 
defect  or  failure  to  comply  with  any 
applicable  regulation  in  this  chapter, 
order,  or  license  issued  by  the 
Commission  could  create  a  substantial 
safety  hazard. 

(3)  In  all  cases,  basic  component 
includes  safety  related  design,  analysis, 
Inspection,  testing,  fabrication, 
replacement  parts,  or  consulting 
services  that  are  associated  with  the 
component  hardware,  whether  these 
services  are  performed  by  the 
component  supplier  or  other  supplier. 
***** 

Construction  or  constructing  means, 
for  the  purposes  of  S  50.55(e),  the 
analysis,  design,  manufacture, 
fabrication,  quality  assurance, 
placement  erection,  installation, 
modification,  inspection,  or  testing  of  a 
facihty  or  activity  which  is  subject  to 
the  regulations  in  this  part  and 
consulting  services  related  to  the  facility 
or  activity  that  are  safety  related. 


F  mieans,  f( 


Defect  ideians,  for  the  purposes  of 
5  50.55(e)  of  this  chapter 

(1)  A  deviation  in  a  basic  component 
delivered  to  a  purchaser  for  use  in  a 
facility  or  activity  subject  to  a 
construction  permit  under  this  part,  if  on 
the  basis  of  an  evaluation,  the  deviation 
could  create  a  substantial  safety  hazard; 
or 

(2)  The  Installation,  use,  or  operation 
of  a  basic  component  containing,  a 
defect  as  defined  in  paragraph  (1)  of  this 
definition;  or 

(3)  A  deviation  in  a  portion  of  a 
facility  subject  to  the  construction 
permit  of  this  part  provided  the 
deviation  could,  on  the  basis  of  an 
evaluation,  create  a  substantial  safety 
hazard. 
***** 

Deviation  means,  for  the  purposes  of 
S  50.55(e)  of  this  chapter,  a  departure 
from  the  technical  or  quality  assurance 
requirements  defined  in  procurement 
documents,  safety  analysis  report 
construction  permit  or  other  documents 
provided  for  basic  components  installed 


in  a  facility  subject  to  the  regulations  of 
this  part 

Director  means,  for  the  purposes  of 
S  50.55(e)  of  this  chapter,  an  individual, 
appointed  or  elected  according  to  law, 
who  is  authorized  to  manage  and  direct 
the  affairs  of  a  corporation,  partnership 
or  other  entity. 

Discovery  means,  for  the  purposes  of 
S  50.55(e)  of  this  chapter,  the  completion 
of  the  documentation  first  identifyiiig 
the  exiittnce  of  a  deviation  or  failure  to 
comply  potentially  associated  with  a 
substantial  safety  hazard  within  the 
evaluation  procedures  discussed  in 
9  50.55(e)(1), 
***** 

Evaluation  means,  for  the  purposes  of 
9  50.55(e)  of  this  chapter,  the  process  of 
determining  whether  a  particular 
deviation  could  create  a  substantial 
safety  hazard  or  determining  whether  a 
failure  to  comply  is  associated  with  a 
substantial  safety  hazard. 
***** 

Notification  means  the  telephonic 
communication  to  the  NRC  Operations 
Center  or  written  transmittal  of 
information  to  the  NRC  Document 
Control  Desk. 
***** 

Procurement  document  means,  for  the 
purposes  of  9  50.55(e)  of  this  chapter,  a 
contract  that  defines  the  requirements 
which  facilities  or  basic  components 
must  meet  in  order  to  be  considered 
acceptable  by  the  purchaser. 
***** 

Responsible  officer  means,  for  the 
purposes  of  9  50.55(e)  of  this  chapter,  the 
president  vice-president  or  other 
individual  in  the  organization  of  a 
corporation,  partnership,  or  other  entity 
who  is  vested  with  executive  authority 
over  activities  subject  to  this  part 
***** 

Substantial  safety  hazard  means,  for 
the  purposes  of  9  50.55(e)  of  this  chapter, 
a  loss  of  safety  function  to  the  extent 
that  there  is  a  major  reduction  in  the 
degree  of  protection  provided  to  public 
health  and  safety  for  any  faciUty  or 
activity  authorized  by  the  construction 
permit  issued  under  this  part. 
***** 

9.  In  9  50.55,  paragraph  (e)  is  revised 
to  read  as  follows; 

§  50.SS    Conditions  of  construction 

permits. 

***** 

(e)(1)  Each  individual,  corporation, 
partnership,  or  other  entity  holding  a 
facility  construction  permit  subject  to 
this  part  must  adopt  appropriate 
procedures  to — 

(i)  Evaluate  deviations  and  failures  to 
comply  to  identify  defects  and  failures 


to  comply  associated  with  substantial 
safety  hazards  as  soon  as  practicable, 
and,  except  as  provided  in  paragraph 
(e)(l)(ii)  of  this  section,  in  all  cases 
within  30  days  of  discovery,  in  order  tc 
identify  a  reportable  defect  or  failure  to 
comply  that  cosld  create  a  substantial 
safety  hazard,  were  it  to  remain 
uncorrected. 

(ii)  Ensure  that  if  an  evaluation  of  an 
identifled  deviation  or  failure  to  comply 
potentially  associated  with  a  substantial 
safety  hazard  cannot  be  completed 
within  60  days  from  discovery  of  the 
deviation  or  failure  to  comply,  an 
interim  report  is  prepared  and  submitted 
to  the  Commission  through  a  director  or 
responsible  officer  or  designated  person 
as  discussed  in  paragraph  (e)(7)  of  this 
section.  The  interim  report  should 
describe  the  deviation  or  failure  to 
comply  that  is  being  evaluated  and 
should  also  state  when  the  evaluation 
will  be  completed.  This  interim  report 
must  be  submitted  in  wrriting  within  60 
days  of  discovery  of  the  deviation  or 
failure  to  comply. 

(iii)  Ensure  that  a  director  or 
responsible  officer  of  the  holder  of  a 
facility  construction  permit  subject  to 
this  part  is  informed  as  soon  as 
practicable,  and,  in  all  cases,  within  the 
5  working  days  after  completion  of  the 
evaluation  described  in  paragraph 
(e)(l)(i)  or  (e)(lKii)  of  this  secUon.  if  the 
construction  of  a  facility  or  activity,  or  a 
basic  component  supplied  for  such 
faciUty  or  activity — 

(A)  Fails  to  comply  with  the  Atomic 
Energy  Act  of  1954,  as  amended,  or  any 
applicable  rule,  regulation,  order,  or 
hcense  of  the  Commission  relating  to  a 
substantial  safety  hazard, 

(B)  Contains  a  defect  or 

(C)  Undergoes  any  significant 
breakdown  in  any  portion  of  the  quality 
assurance  program  conducted  pursuant 
to  the  requirements  of  appendix  B  to  10 
CFR  part  50  which  could  have  produced 
a  defect  in  a  basic  component  Such 
breakdowns  in  the  quality  assurance 
program  are  reportable  whether  or  not 
the  breakdown  actually  resulted  in  a 
defect  in  a  design  approved  and 
released  for  construction  or  installation. 

(2)  The  holder  of  a  facility 
construction  permit  subject  to  this  part 
who  obtains  information  reasonably 
indicating  that  the  facility  fails  to 
comply  with  the  Atomic  Energy  Act  of 
1954,  as  amended,  or  any  applicable 
rule,  regulation,  order,  or  license  of  the 
Commission  relating  t^-  a  substantial 
safety  hazard  musi  notify  the 
Commission  of  the  failure  to  comply 
through  a  director  or  responsible  officer 
or  designated  person  as  discussed  in 
paragraph  (e)(7)  of  this  section. 
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{31  Hw  hdder  of  a  laci^ 
construction  permit  subject  to  this  part 
who  obtains  informatian  reasonably 
indicating  the  existence  ef  any  defect 
found  ID  coDstniction  or  any  defect 
found  in  the  final  design  of  a  facility  as 
approved  and  released  for  construction 
must  notify  the  ComnussLon  of  the 
defect  through  a  director  or  responsible 
bfficer  or  designated  person  as 
c^cussed  in  paragraph  t^K^  of  this 
section. 

(4)  The  boider  of  a  facility 
construction  permit  subject  to  this  part 
who  obtains  information  reasonably 
indicating  that  the  quality  assurance 
program  has  undergone  any  significant 
breakdown  discussed  in  paragraph 
(e){l)(iiKC)  of  this  section  must  notify 
the  Commission  of  the  breakdown  in  the 
quality  assurance  pn^am  through  a 
director  or  responsible  officer  or 
designated  person  as  discussed  in 
paragraph  (e)(7)  of  this  section. 

(5)  The  notification  requirements  of 
paragraphs  (eK2),  (eM3),  and  (e)(4)  of 
this  section  apply  to  aD  defects  and 
failures  to  con^}Iy  associated  with  a 
substantial  safety  hazard  regardless  of 
whether  extensive  evaluation,  redesign. 
or  repair  is  required  to  conform  to  the 
criteria  and  bases  stated  in  the  safety 
analysis  report  or  construction  permit. 
Evaluation  of  potential  defects  and 
failures  to  comply  and  reporting  of 
defects  and  failures  to  comply  imder  this 
sectioD  satisfies  the  construction  permit 
holder's  evaluation  and  notification 
obligations  under  part  21  of  this  chapter 
and.  satisfies  the  responsibility  of 
individual  directors  or  responsible 
officers  of  holders  of  construction 
permits  issued  under  S  50.23  of  this 
chapter  to  report  defects,  and  failures  to 
comply  associated  with  substantial 
safety  hazards  under  section  206  of  the 
Energy  Reorganization  Act  of  1974. 

(6)  The  notification  required  by 
paragraphs  {e)(2).  (e)(3),  and  (e)(4)  of 
this  section  must  consist  of — 

(i)  Initial  notification  by  facsimile, 
which  is  the  preferred  method  of 
notification,  to  the  NRC  Operations 
Center  at  301-492-8187  or  by  telephone 
at  301-951-0550  within  two  days 
following  receipt  of  information  by  the 
director  or  responsible  corporate  officer 
undw  paragraph  (e)(l)(iii)  of  this 
section,  on  the  identification  of  a  defect 
or  a  failure  to  comply.  Verification  that 
the  facsimile  has  been  received  should 
be  made  by  calling  the  NRC  Operations 
Center.  This  paragraph  does  not  apply 
to  interim  reports  described  in 
paragraph  (eMl){ii). 

(ii)  Written  noUficatJon  submitted  to 
the  Document  Control  Desk.  U.S. 
Nuclear  Regulatory  Commi«si<m, 
Washington.  DC  20555.  with  a  copy  to 


the  appropriate  Regional  Administrator 

at  the  address  specified  in  appendix  D 
to  part  20  of  this  chapter  and  a  copy  to 
the  appropriate  NRC  resident  inspector 
within  30  days  following  receipt  of 
information  by  the  director  or 
responsible  corporate  officer  under 
paragraph  (e)(l)(iii)  of  this  section,  on 
the  identification  of  a  defect  or  failure  to 
comply. 

(7)  The  director  or  responsible  officer 
may  authorize  an  individual  to  provide 
the  notification  required  by  this  section, 
provided  that  this  must  not  relieve  the 
directOT  or  responsible  officer  of  his  or 
her  responsibility  under  this  section. 

(8)  The  written  notification  required 
by  paragraph  (e)(6)(ii)  of  this  section 
must  clearly  indicate  that  the  written 
notification  is  being  submitted  imder 

S  50.55(e)  and  include  the  following 
information,  to  the  extent  known — 

(i)  Name  and  address  of  the  individual 
or  individuals  informing  the 
Commission. 

(ii)  Identification  of  the  facility,  the 
activity,  or  the  basic  component 
supplied  for  the  facility  or  the  activity 
within  the  United  States  which  contains 
a  defect  or  fails  to  comply. 

(iii)  Identification  of  the  firm 
constructing  the  facility  or  supplying  the 
basic  component  which  fails  to  comply 
or  contains  a  defect. 

(iv)  Nature  of  the  defect  or  failure  to 
comply  and  Ae  safety  hazard  which  is 
created  or  could  be  created  by  such 
defect  or  failure  to  comply. 

(v)  The  date  on  which  the  information 
of  sudi  defect  or  failure  to  comply  was 
obtained. 

(vi)  In  the  case  of  a  basic  component 
which  contains  a  defect  or  fafls  to 
comply,  the  number  and  location  of  all 
the  components  in  use  at  the  facility 
subject  to  fee  regulations  in  this  part. 

(vii)  The  corrective  action  which  has 
been,  is  being,  or  will  be  taken;  the 
name  of  the  individual  or  organization 
responsible  for  the  action;  and  the 
length  of  time  that  has  been  or  will  be 
taken  to  complete  the  action. 

(viii)  Any  advice  related  to  the  defect 
or  failure  to  con:^)ly  about  the  facility, 
activity,  or  basic  component  that  has 
been,  is  being,  or  will  be  given  to  other 
entities. 

(9)  The  holder  of  a  construction  permit 
must  prepare  and  maintain  records 
necessary  to  accompUsh  the  purposes  of 
this  section,  specifically  — 

(i)  Retain  procurement  documents, 
which  define  Ae  requirements  that 
facilities  or  basic  components  most  meet 
in  order  to  be  considered  acceptable,  for 
the  lifetime  of  the  basic  component 

(ii)  Retain  evaluations  of  aH 
deviations  and  failures  to  comply  for  a 
minimum  of  five  years. 


(iii)  Maintaining  records  in 
accordance  with  this  section  satisfies 
the  construction  permit  holders 
recordkeeping  obligations  under  part  21 
of  this  chapter.  The  recordkeeping 
obligations  of  responsible  officers  and 
directors  under  part  21  of  this  chapter 
are  met  by  recordkeeping  in  accordance 
with  feis  section. 

(1<^  The  requirements  of  this 
§  50.55(e)  are  satisfied  when  the  defect 
or  failure  to  comply  associated  with  a 
substantial  safety  hazard  has  been 
previously  reported  under  Part  21  of  this 
chapter  or  imder  {  73.71  of  this  chapter 
under  §  50.55(e)  or  S  50.73  of  this  part. 
For  holders  of  construction  permits 
issued  prior  to  October  29, 1991. 
Evaluation,  reporting  and  recordkeeping 
requirements  of  §  50.55(e)  may  be  met 
by  complying  with  the  comparable 
requirements  of  Part  21  of  this  chapter. 

Dated  at  Rodorille.  Md.  this  24th  day  vS 
July,  19m. 

For  the  Nuclear  Regulatory  CoimniBsion. 
Samuel ).  Chilk, 
Secretary  of  the  Commiaaioa. 
[FR  Doc.  91-17994  Filed  7-30-81;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  25 

(Docket  No.  NM-53;  Special  Cendttfens  No. 
2S-ANM-45] 

Special  Conditions:  British  Aerospace 
PubMc  Limited  Company  Hodel  4100 
Airplane,  Main  Cabin  Aisle 
Arrangement 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  special  conditions. 

SUMMAflY:  These  special  conditions  are 
issued  for  the  British  Aerospace.  Public 
Limited  Company  (BAe),  Model  4100 
airplane.  His  airplane  will  have  a  novel 
or  unusual  design  feature  associated 
with  the  main  cabin  aisle  arrangement. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
particular  design  featiwe.  These  special 
conditions  contain  the  additional  safety 
standards  which  the  Administrator  finds 
necessary  to  estabhsh  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  ol  part  25  of  the 
Federal  Aviation  Regulations  (FAR) 

CrFECnvc  OATC  August  30, 1991. 


FOR  FUirmER  INFORMATIOM 

Jeff  Gardlin,  Regulations  Bi 
114,  Transport  Airplane  Di 
Aircraft  Certification  Servi 
Lind  Avenue  SW.,  Renton. 
98055-4056;  telephone  (206] 

SUPPl^MENTARY  INFORMAT 


On  May  24, 1989,  BAe  Pu 
Company  applied  for  a  typ< 
for  the  Model  4100  series  ai 
transport  airplane  category 
4100  is  a  derivative  of  the  ^ 
which  is  a  small  airplane  ai 
certificated  under  the  provi 
23  of  the  FAR.  The  Model  4 
wing,  twin  engine  turbo-prc 
configured  to  seat  29  passei 
abreast  arrangement.  The  N 
airplane,  which  has  the  san 
cross  section  as  the  Model : 
does  not  have  a  traditional 
aisle  arrangement. 

The  FAR  specifies,  in  {  2! 

minimum  aisle  width  dimen 

transport  category  airplanei 

the  paasenger  capacity.  For 

with  20  or  more  passengers, 

15-inch  width  at  heights  25  i 

above  the  main  aisle  floor  a 

minimum  20-inch  width  at  h 

greater  than  25  inches  abovi 

must  be  maintained.  Aisle  v 

measured  at  any  point  alon^ 

normal  to  the  centerline  of  t 

main  aisle  envisioned  by  th( 

would  run  in  a  straight  line  l 

of  the  passenger  cabin  to  th( 

would  satisfy  these  width  ci 

standing  FAA  policy  has  pei 

slight  deviation  from  a  straii 

where  there  is  a  transition  f: 

cabin  section  to  another,  or 

are  interior  features  which  d 

the  aisle  move  laterally.  For 

from  tourist  class  to  first  cla 

be  a  change  from  5-abreast  i 

abreast  seating  which  move; 

centeriine  laterally.  This  has 

accepted  provided  the  requii 

are  maintained  at  all  heights 

the  path  that  an  individual  v 

This  type  of  offset  normally 

one  or  two  points  in  a  main  < 

In  addition,  there  is  no  offsel 

in  the  aisle  vertically;  that  is 

required  15-Inch  dimension  t 

completely  below  the  projeci 

dimension  at  all  ooints  along 

British  Aerospace  has  pret 

main  cabin  aisle  arrangemer 

utilizes  an  offset  at  each  seal 

left  and  right  seat  assembliei 

from  one  another  longitudina 
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egioiuil  Administrator 
icified  in  appendix  D 
itapter  and  a  copy  to 
RC  reftideat  inspector 
lowing  receipt  of 
s  director  or 
rate  officer  under 
ii]  of  this  section,  on 
of  a  defect  or  failure  to 

or  responsible  officer 
individual  to  provide 
quired  by  this  section, 
must  not  relieve  the 
sible  officer  of  his  or 
under  this  section. 
notiRcation  required 
3)(ii)  of  this  section 
ate  that  the  written 
ng  submitted  under 
iode  the  following 
3  extent  known — 
Idress  of  the  individual 
>rniing  the 

a  of  the  facility,  the 

uc  component 

icility  or  the  activity 

States  which  contains 

i  comply. 

)n  of  the  firm 

icility  or  supplying  the 

which  fails  to  comply 

ct. 

e  defect  or  failure  to 

iety  hazard  which  is 

e  created  by  such 

» comply. 

which  the  information 

ailure  to  comply  was 

}f  a  basic  component 
iefect  or  fa  fls  to 
ST  and  location  of  all 
I  use  at  the  facility 
Jations  in  dris  part, 
ive  action  which  has 
fvill  be  taken;  the 
dual  or  organization 
i  action;  and  the 
has  been  or  will  be 
the  action. 

9  related  to  the  defect 
y  about  the  facility, 
omponent  that  has 
(vill  be  given  to  other 

r  a  construction  permit 
maintain  records 
Tiphsh  the  purposes  of 
Ically  — 

ement  documents, 
equirements  that 
:omponents  most  meet 
lidered  acceptable,  for 
basic  component 
ations  of  aU 
lures  to  comply  for  a 
ears. 


(tii)  Maintaining  records  ia 
accordance  with  this  section  satisfies 
the  construction  permit  holders 
recordkeeping  obligations  under  part  21 
of  this  chapter.  The  recordkeeping 
obligations  of  responsible  officers  and 
directors  under  part  21  of  this  chapter 
are  met  by  recordkeeping  in  accordance 
with  diis  section. 

(10)  The  requirements  of  this 
§  50.55(e)  are  satisfied  when  the  defect 
or  failure  to  comply  associated  %vidi  a 
substantial  safety  hazard  has  been 
previously  reported  under  Part  21  of  this 
chapter  or  under  §  73.71  of  this  chapter 
under  S  50.55(e)  or  S  50.73  of  this  part. 
For  holders  of  construction  permits 
issued  prior  to  October  29, 1991. 
Evaluation,  reporting  and  recordkeeping 
requirements  of  $  50.55(e)  may  be  met 
by  complying  with  the  comparable 
requirements  of  Part  21  of  this  chapter. 
***** 

Dated  at  Rodcville.  MA,  this  24tk  day  of 
July,  1991. 

For  the  Nuclear  Regulatory  CoimniBsion. 
Samuel  J.  CSiilk. 
Secretary  of  the  Commission. 
[FR  Doc.  91-17994  Filed  7-30-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  25 

[Docket  No.  NM-53;  SpecM  Cendttfens  Na 
2&-ANM-451 

Special  Conditions:  British  Aerospace 
PuMc  Limitad  Company  Model  4100 
Airplane,  Main  Cabin  Aisle 
Arrangement 

aoency:  Federal  Aviation 
Administration  (FAAj.  DOT. 

ACTION:  Final  special  conditions. 

SUMMANV:  These  special  conditions  are 
issued  for  the  British  Aerospace,  Public 
Limited  Company  (BAe),  Model  4100 
airplane.  This  airplane  will  have  a  novel 
or  unusual  design  feature  associated 
with  the  main  cabin  aisle  arrangement. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
particular  design  feature.  These  special 
conditions  contain  the  additional  safety 
standards  which  the  Administrator  finds 
necessary  to  estabhsh  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  ctf  part  25  of  the 
Federal  Aviation  Regulations  (FAR) 

eFFecnve  OATR  August  30. 1991. 


FOR  FURTMER  INFORMATION  CONTACT: 

Jeff  Gardlin,  Regulations  Branch,  ANM- 
114,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service.  FAA,  1801 
Lind  Avenue  SW.,  Renton.  Washington 
98055-4056;  telephone  (206)  227-2136. 
SUPPLEMBNTARY  INFORMATION: 

Background 

On  May  24, 1989,  BAe  Public  Limited 
Company  applied  for  a  type  certificate 
for  the  Model  4100  series  airplane  in  the 
b-ansport  airplane  category.  The  Model 
4100  is  a  derivative  of  the  Model  3100. 
which  is  a  small  airplane  and  is 
certificated  under  the  provisions  of  part 
23  of  the  FAR.  The  Model  4100  is  a  low 
wing,  twin  engine  turbo-prop  airplane 
configured  to  seat  29  passengers  in  a  3- 
abreast  arrangement.  The  Model  4100 
airplane,  which  has  the  same  fuselage 
cross  section  as  the  Model  3100  airplane 
does  not  have  a  traditional  main  cabin 
aisle  arrangement. 

The  FAR  specifies,  in  S  25.815,  the 
minimum  aisle  width  dimensions  for 
transport  category  airplanes  based  on 
the  passenger  capacity.  For  airplanes 
with  20  or  more  passengers,  a  minimum 
15-inch  width  at  heights  25  inches  or  less 
above  the  main  aisle  floor  and  a 
minimum  20-inch  width  at  heights 
greater  than  25  inches  above  the  floor 
must  be  maintained.  Aisle  width  is 
measured  at  any  point  along  the  aisle, 
normal  to  the  centerline  of  the  aisle.  The 
main  aisle  envisioned  by  the  regulations 
would  run  in  a  straight  line  from  one  end 
of  the  passenger  cabin  to  the  other  and 
would  satisfy  these  width  criteria.  Long 
standing  FAA  policy  has  permitted 
slight  deviation  from  a  straight  line 
where  there  is  a  transition  from  one 
cabin  section  to  another,  or  where  there 
are  interior  features  which  dictate  that 
the  aisle  move  laterally.  For  example, 
from  tourist  class  to  first  class  there  may 
be  a  change  from  5-abreast  seating  to  4- 
abreast  seating  which  moves  the  aisle 
centerline  laterally.  This  has  been 
accepted  provided  the  required  widths 
are  maintained  at  all  heights  normal  to 
the  path  that  an  individual  would  take. 
This  type  of  offset  normally  occurs  at 
one  or  two  points  In  a  main  cabin  aisle. 
In  addition,  there  is  no  offset  permitted 
in  the  aisle  vertically;  that  is.  the 
required  15-Inch  dimension  must  Ue 
completely  below  the  projected  20-inch 
dimension  at  all  ooints  along  the  aisle. 

British  Aerospace  has  presented  a 
main  cabin  aisle  arrangement  which 
utilizes  an  offset  at  each  seat  row.  The 
left  and  right  seat  assemblies  are  offset 
from  one  another  longitudinally  such 


that  the  seatbacks  are  not  opposite  each 
other  across  the  aisle.  This  arrangement 
permits  a  20-lnch  measurement  between 
seatbacks  (at  an  angle  to  the  airplane 
centeriine)  and  the  required  15-inch 
dimension  is  maintained  withhi  the 
projected  20-inch  dimension  vertically. 
Thus  the  "required  aisle"  is  not  a 
straight  line  from  one  end  of  the  cabin  to 
the  other,  but  a  series  of  alternating 
angular  segments  ftxjm  seatback  to 
seatback.  It  is  important  to  note  that 
there  is  a  straight  path  along  the  cabin 
length,  and  the  aisle  floor  does  not 
deviate  from  side  to  side  at  all;  however, 
the  projected  aisle  width  along  this 
straight  path  does  not  reach  20  inches 
until  a  height  of  approximately  48  inches 
above  the  floor. 

Other  significant  features  of  the  cabin 
aisle  include  the  height  of  the  seatbacks 
above  the  aisle  floor.  A  "typical" 
transport  airplane  cabin  has  die 
seatback  height  approximately  43  inches 
above  the  floor,  with  the  space  above 
that  essentially  open  from  one  sidewall 
to  the  other.  On  Uie  Model  4100,  the 
aisle  floor  is  below  die  level  of  the  seat 
mountings  such  diat  the  seatback  height 
above  the  aisle  floor  is  almost  50  inches. 
The  overall  cabin  height  is 
approximately  69  inches.  Another 
feature  of  the  design  includes  the  use  of 
overwlng  exits  which  are  offset 
longitudinally,  corresponding  to  the  seat 
positions  on  the  left  and  right  of  the 
airplane. 

These  special  conditions  for  a 
staggered  main  cabin  aisle,  utilize  the 
existing  regulations  to  develop 
appropriate  design  criteria,  and  make 
mandatory  certain  favorable  design 
features  in  the  Model  4100. 

Type  Certification  Basis 

Under  the  provisions  of  S  21.17  and  an 
existing  bilateral  agreement  between  die 
United  States  and  die  United  Kingdom. 
BAe  must  show  diat  die  Model  4100 
complies  with  the  regulations 
established  in  the  certification  basis. 
The  certification  basis  for  die  Model 
4100  is  as  follows: 

The  certification  basis  for  the  Model 
4100  will  be  established  in  accordance 
widi  9  21.29.  using  die  Joint  Aviation 
Regulations  (JAR)  as  a  reference  point, 
with  appropriate  additional 
requirements  incorporated  to  provide  an 
equivalent  certification  basis  to  the  FAR 
requirements  for  U.S.  certification. 

British  Aerospace  and  British  Civil 
Aviation  Authority  (CAA)  have  elected 
to  have  die  TC  basis  be  die  following: 


— 4AR  25  as  amended  dirough  Change  12 

dated  May  10. 1988; 
—JAR  25  Orange  Paper  Amendment  8ft- 

1  effective  October  18, 1988; 
— JAR  1,  definitions  as  amended  through 

Change  4  dated  June  1, 1987;  and 
— Any  additional  part  25  paragraphs 

necessary  to  provide  a  composite  TC 

basis  equal  to  the  required  Part  25 

certification  basis. 

Based  on  55  21.29  and  21.17  of  die 
FAR  and  die  TC  application  date,  die 
applicable  U.S.  TC  basis  would  be  as 
follows: 

—Part  25  of  die  FAR  dated  February  1. 

1965.  as  amended  by  Amendments  25- 

1  dirough  25-66; 
—Any  applicable  special  conditions 

issued; 
—Any  applicable  exemptions  granted: 
—Any  equivalent  safety  findings  made; 
— The  fuel  venting  and  exhaust  emission 

requirements  of  Part  34  of  the  FAR. 

and 
-^art  36  of  die  FAR.  including 

Amendments  38-1  through  the  latest 

amendment  in  effect  on  the  date  of 

TC 

If  the  AdminisU-ator  finds  diat  die 
applicable  airworthiness  regulations 
(i.e..  part  25  as  amended)  do  not  contain 
adequate  or  appropriate  safety 
standards  for  the  Model  4100  because  of 
a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  5  21.16  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  5  11.49  of  the 
FAR  after  public  notice,  as  required  by 
55  11-28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  widi  5  21.17(a)(2). 

Novel  or  Unusual  Design  Features 

The  Model  4100  will  incorporate  the 
following  novel  or  unusual  design 
features: 

The  required  main  cabin  aisle  wridths 
will  be  established  using  measurements 
taken  between  seatbacks,  which  form  a 
path  in  angular  segments.  The  aisle 
width  measured  normal  to  the  fuselage 
centerline  above  25  inches  from  the 
floor,  will  extend  from  the  seatback  to 
the  opposite  cabin  sidewall.  Thus,  while 
the  required  15-inch  dimension  at  cabin 
heights  below  25  inches  from  the  floor  is 
completely  widiin  die  projected  20-inch 
width  vertically,  the  20-inch  portion  is 
not  centered  over  the  15-inch  portion. 
(See  Figure  1). 
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The  FAA  has  carefully  evaluated  the 
relevant  design  parameters  of  the  BAe 
Model  4100  and  determined  that  the 
proposed  main  aisle  configuration  is 
clearly  not  what  was  envisioned  by  the 
regulations.  The  regulations  do  not 
speciricBlly  prohibit  the  arrangement 
proposed;  however,  they  were 
predicated  on  a  largely  straight  aisle 
which  has  only  one  or  two  lateral 
deviations;  in  other  words,  a  traditional 
cabin  arrangement.  Therefore,  special 
conditions  are  herewith  issued  to 
develop  design  criteria  which  will  result 
in  a  level  of  safety  equivalent  to 
conflgiu-ations  on  which  the  regulations 
are  based. 

The  BAe  Model  4100  incorporates 
several  favorable  features  from  a  cabin 
safety  standpoint  These  include  a  good 
exit  to  passenger  ratio  for  the  number  of 
passengers  requested;  i.e.,  one  pair  of 
TjTpe  II  exits  and  one  pair  of  Type  III 
exits  for  29  passengers.  The  regulations 
would  allow  up  to  39  passengers  with 
this  exit  arrangement  A  second  feature 
is  a  good  exit  distribution.  Most 
passenger  seats  are  only  3  seat  rows 
from  an  exit.  A  third  feature  is  a  low 
total  passenger  count  Finally.  Type  III 
exits  which  are  offset  longitudinally, 
enable  flow  to  the  exits  from  opposite 
directions  simultaneously  without 
interference.  Features  of  the  cabin 
which  are  not  favorable  with  respect  to 
a  standard  configuration  include  the 
higher  than  normal  seatback  height  and 
the  low  overall  headroom,  and  the  aisle 
stagger.         j  | 

The  FAA  has  addressed  each  of  these 
points  in  developing  these  special 
conditions  to  preserve  the  level  of  safety 
inherent  in  the  existing  fleet.  The  higher 
than  normal  seatback  height  is  not 
specifically  addressed  by  regulations. 
Nonetheless,  the  additional  &-7  inches 
of  restriction  vertically  will  constrict  the 
available  space  in  the  aisle  for  certain 
individuals  and  in  certain  evacuation 
scenarios.  This  is  a  factor  that  is 
inherently  accounted  for  in  the  typical 
aisle  configuration  and  provides  an 
unquantified  but  real  margin  of  safety. 
The  FAA  has  attempted  to  retain  this 
margin  of  safety  by  proposing  to  achieve 
a  projected  20-inch  aisle  width  at  a  more 
typical  height  above  the  aisle  floor.  Due 
to  the  very  strict  design  constraints 
necessary  to  achieve  the  aisle 
configuration  proposed  for  the  Model 
4100.  it  is  considered  mandatory  that 
seat  location  and  specific  part  number 
be  the  subject  of  FAA  approval  when 
any  change  is  made. 

Transport  category  airplanes  with  a 
passenger  capacity  of  more  than  44  are 
required  to  demonstrate  by  a  full  scale 
test  that  the  maximum  number  of 


occupants  can  be  evacuated  in  90 
seconds  or  less.  Airplanes  with 
passenger  capacities  of  44  or  less  are 
not  required  to  meet  this  specific 
requirement  since  it  is  considered  that 
the  other  regulations  governing 
passenger  safety  will  obviate  the  need 
for  a  specific  evacuation  demonstration. 
For  example,  the  ratio  of  exits  to 
passengers  is  much  higher  for  very  small 
passenger  capacities  than  it  is  for  larger 
capacities.  In  this  case  however,  the 
FAA  believes  that  the  interior  design  of 
the  Model  4100  differs  sufficienUy  from 
the  norm  that  a  special  evacuation 
demonstration  is  necessary  to  retain  the 
same  level  of  confidence  as  is  provided 
for  in  typical  designs.  The  form  this 
demonstration  should  take  has  not  been 
decided  and  will  be  discussed  with  the 
manufacturer  and  the  CAA. 

These  special  conditions  provide 
requirements  which  result  in  a  cabin 
aisle  that  is  as  effective  and  safe  as 
those  envisioned  by  the  regulations. 
Where  appropriate,  requirements  have 
been  drawn  from  existing  regulations.  In 
other  cases,  new  requirements  have 
been  developed  to  preserve  the  level  of 
safety  which  is  inherent  in  the  design  of 
more  conventional  aisle  arrangements. 

Accordingly,  in  addition  to  the 
requirements  of  S  25.815.  these  special 
conditions  are  issued  for  the  BAe  Model 
4100  airplane  with  a  staggered  main 
aisle.  Other  conditions  may  be 
developed  as  needed  based  on  further 
FAA  review  and  discussions  with  the 
manufacturer  and  the  Civil  Aviation 
Authority  (CAA). 

Discussion  of  Comments 

Notice  of  Proposed  Special  Conditions 
No.  SC-91-4-NM  for  the  British 
Aerospace  Model  BAe  4100  airplane 
was  published  in  the  Federal  Register  on 
April  18. 1991  (56  FR  15847).  CommenU 
were  received  from  a  labor  organization 
and  an  airframe  manufacturer. 

The  first  commenter  proposed  that 
seatbacks  be  required  to  breakover 
(except  at  overwing  exits)  to  assist 
passengers  moving  through  the  cabin  in 
an  emergency.  The  FAA  does  not  feel 
that  it  is  appropriate  to  mandate 
seatback  breakover,  since  the  effect  on 
the  aisle  will  essentially  be  to  compound 
the  reduced  width  at  all  seat  rows. 
Breakover  may  be  a  desirable  feature 
from  a  crash  dynamics  standpoint  but 
this  will  be  dependent  on  other  factors 
and  wrill  be  self-evident  based  on 
testing. 

The  commenter  also  expresses 
concern  with  the  access  to  the  aft  exit 
particiilarly  with  respect  to  the  lavatory 
door  shown  on  the  accompanying  figure. 
The  commenter  states  that  the  door 
obstructs  the  flight  attendant  direct  view 


and  represents  a  major  impediment  to 
egress  should  it  be  distorted  in  an 
emergency  landing.  The  FAA  agrees  that 
the  lavatory  door  must  not  impede  rapid 
egress.  The  position  of  the  door  in  the 
figure  Is  not  representative  however,  of 
the  position  required  for  takeoff  and 
landing.  For  takeoff  and  landing,  the 
door  will  be  fastened  such  that  It  does 
not  block  flight  attendant  direct  view,  or 
impede  evacuation.  The  commenter  also 
contends  that  the  emergency  exit 
arrangement  is  poor  and  suggests  that 
an  additional  Type  II  exit  be  Installed 
opposite  the  existing  forvs-ard  entry 
door.  The  commenter  also  feels  the 
proposed  standards  contained  in  Notice 
of  Proposed  Rulemaking  (NPRM)  91-11 
be  made  applicable  to  this  arrangement 
The  FAA  disagrees  that  the  exit 
arrangement  is  poor.  In  fact  for  this  size 
airplane,  the  FAA  considers  this  type  of 
exit  arrangement  to  have  advantages 
over  diametrically  located  exits,  since 
there  is  good  exit  distribution  front  to 
back,  as  well  as  left  to  right.  The  special 
conditions  are  based  on  the 
requirements  of  the  existing  regulations, 
and  not  those  that  might  be  enacted. 
Should  other  more  stringent  standards 
be  adopted  as  future  operating 
requirements,  the  Model  4100  would 
have  to  comply  with  those  standards  in 
order  to  be  eligible  for  operation  after  a 
specified  date  in  this  country. 

Finally,  the  commenter  supports  the 
requirement  for  an  evacuation 
demonstration  and  proposes  that  the 
demonstration  to  be  required  be 
realistic.  The  commenter  suggests  that 
as  an  example,  both  exits  of  a  given 
type  be  made  inoperative  for  the  test  As 
noted  in  the  proposed  special 
conditions,  the  FAA  has  not  yet 
determined  what  kind  of  evacuation 
demonstration  is  appropriate.  In  any 
case,  the  purpose  of  the  demonstration 
would  be  to  show  that  the  overall 
evacuation  capability  of  the  airplane  is 
not  degraded  by  the  novel  aisle 
arrangement 

The  second  commenter  contends  that 
there  are  insufficient  grounds  for 
issuance  of  special  conditions  and  that 
the  proposed  aisle  arrangement  is,  in 
fact,  a  non-compliance  with  {  25.815  of 
the  FAR.  The  commenter  bases  this 
contention  on  the  FAA  policy  on  cabin 
aisles  as  described  in  the  notice,  as  well 
as  the  content  of  the  regulation.  The 
FAA  disagrees.  To  the  contrary,  existing 
FAA  policy  is  based  on  the  fact  that  the 
regulations  do  not  prohibit  an  offset 
aisle,  and  therefore  such  an  installation 
is  permissible  under  the  current 
requirements.  Prior  to  the  BAe  4100, 
offset  aisles  were  an  infrequent 
occurrence  in  a  cabin,  and  seldom  were 
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configured  with  the  regulatory  minimum 
dimensions  on  either  side  of  the 
transition  point.  This  situation  was 
addressed  by  the  FAA  and  was 
considered  acceptable.  The  arrangement 
of  the  BAe  4100  is  clearly  a  different 
situation  that  was  not  envisioned  by  the 
regulations.  Nonetheless,  the  regulations 
do  not  prohibit  such  an  installation.  For 
this  reason,  the  FAA  is  issuing  special 
conditions  that  will  address  all  of  the 
special  features  needed  to  retain  the 
level  of  safety  intended  by  the  existing 
regulations. 

The  commenter  also  addresses  the 
seat  back  height  on  the  4100  and  states 
that  this  will  pose  a  "barrier"  to  the  flow 
of  passengers.  The  FAA  agrees  that  seat 
back  height  is  a  factor  in  the  overall 
effectiveness  of  the  evacuation 
capability  of  the  airplane  and  it  is  for 
this  reason  that  the  special  conditions 
address  the  seat  backs.  The  FAA 
considers  that  the  special  conditions 
adequately  mitigate  that  effect  of 
increased  seat  back  height.  The 
commenter  contends  that  approval  of 
this  arrangement  is  a  reversal  of 
continuous  FAA  rulemaking  efforts  to 
improve  human  factors  associated  with 
passenger  safety,  and  cites  several 
examples;  the  conunenter  also 
references  NPRM  91-11.  As  noted 
above,  the  special  conditions  are  based 
on  the  applicable  regulations  currently 
in  effect.  It  should  also  be  noted  that  the 
special  conditions  are  in  addition  to  the 
existing  regulations,  which  are  still 
applicable. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  is  not  a  rule  of 
general  applicabihty  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these  special 
conditions  is  as  follows: 

Authority:  49  U.S.C.  1344. 1348(c),  1352. 
1354(a),  1355, 1421  through  1431. 1502, 
ie51(b)(2),  42  U.S.C.  1857f-10.  4321  et  seq.. 
E.0. 11514;  49  U.S.C  106(g)  (Revised  Pub.  L 
97-449,  January  12, 1983). 

The  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  the  British  Aerospace,  Public 
Limited  Company,  Model  BAe  4100 
airplane. 


1.  The  BAe  Model  4100  may  be 
approved  with  an  offset  main  aisle 
provided; 

a.  There  are  no  more  than  29 
passenger  seats  with  no  more  than  ten 
seat  rows  on  either  side  of  the  aisle; 

b.  The  interior  arrangement  includes 
one  pair  of  Type  II  and  one  pair  of  Type 
in  passenger  emergency  exits; 

c.  In  addition  to  the  requirements  of 
§  25.815,  the  projected  aisle  width  is  at 
least  20  inches  measured  at  height  of  43 
inches  above  the  aisle  floor;  and 

d.  The  Type  III  exits  and  adjacent  seat 
rows  are  offset  longitudinally  such  that 
persons  approaching  an  exit  from  one 
end  of  the  cabin  may  use  the  exit 
without  interfering  with  those 
approaching  the  other  exit  from  the 
other  end  of  the  cabin. 

2.  The  location  and  part  number  of 
each  passenger  seat  is  defined  by  a 
drawing  approved  by  the  FAA  or  foreign 
civil  airworthiness  authority.  The  seat 
arrangement  may  not  be  configured 
without  FAA  approval. 

3.  An  evacuation  demonstration  is 
conducted  to  demonstrate  the  efficacy  of 
the  aisle  arrangement.  The  results  of  this 
demonstration  must  be  found  to  be 
acceptable  by  the  Administrator. 

Issued  in  Renton,  Washington,  on  July  9, 
1991. 

Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  91-18075  Filed  7-30-«l:  8;45  am] 
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14  CFR  Part  97 

[Docket  No.  26602;  Amdt  No.  14571 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendntents 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  imder  instrument  flight  rules 
at  the  affected  airports. 


DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 

FOR  FURTHER  mFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 


Federal  Regi«t( 

publication  in  the  Federal  Re 
expensive  and  impractical.  Pi 
airmen  do  not  use  the  regulat 
the  SL\P8,  but  refer  to  their  g 
depiction  on  charts  printed  b 
publishers  of  aeronautical  mt 
Thus,  the  advantages  of  incoi 
by  reference  are  realized  and 
publication  of  the  complete  d 
of  each  SIAP  contained  in  Fj^ 
documents  is  unnecessary.  Tl 
provisions  of  this  amendmen' 
affected  CFR  (and  FAR)  secti 
the  types  and  effective  dates 
SIAPs.  This  amendment  also 
the  airport  its  location,  the  p; 
identification  and  the  amendi 
number. 

This  amendment  to  part  97 
on  the  date  of  publication  an( 
separate  SIAPs  which  have  c 
dates  stated  as  effective  date 
related  changes  in  the  Nation 
Airspace  System  or  the  applii 
new  or  revised  criteria.  Some 
amendments  may  have  been 
issued  by  the  FAA  in  a  Natio: 
Data  Center  (FDC)  NoHce  to  < 
(NOT AM)  as  an  emergency  a 
immediate  flight  safety  relatii 
to  published  aeronautical  cha 
circumstances  which  created 
for  some  SIAP  amendments  r 
making  them  effective  in  less 
days.  For  the  remaining  SIAP 
effective  date  at  least  30  daye 
publication  is  provided. 

Further,  the  SIAPs  containc 
amendment  are  based  on  the 
contained  in  the  U.S.  Standar 
Terminal  Instrument  Approac 
Procedures  (TERPs).  In  deveh 
SL\P8.  the  TERPS  criteria  we 
to  the  conditions  existing  or  a 
at  the  affected  airports.  Becai 
close  and  immediate  relation! 
between  these  SIAPs  and  safi 
commerce,  I  find  that  notice  a 
procedure  before  adopting  thi 
are  unnecessary,  impracticab 
contrary  to  the  public  interest 
where  applicable,  that  good  c 
for  making  some  SL\Ps  effect 
than  30  days. 

The  FAA  has  determined  tl 
regulation  only  involves  an  e: 
body  of  technical  regulations 
frequent  and  routine  amendm 
necessary  to  keep  them  opera 
current  It  therefore — (1)  is  nc 
rule  under  Executive  Order  i: 
not  a  "significant  rule"  under 
Regulatory  Policies  and  Proce 
FR  11034;  February  26. 1979);  i 
does  not  warrant  preparation 
regulatory  evaluation  as  the  a 
impact  is  so  minimal.  For  the 
reasons,  the  FAA  certifies  tha 
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DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  AvailabiUty  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  die 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures  Standards 
Branch  {AFS-420).  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPt^MENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 


publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  wiUi 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  hav^e  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SLAP 
amendments  may  have  been  previously 
issued  by  die  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  direcUy 
to  published  aeronautical  charts.  T^e 
circumstances  which  created  the  need 
for  some  SLAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  diese 
SLAPs.  die  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  For  the  same 
reasons,  the  FAA  certifies  tiiat  this 


amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  die  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument 
Incorporation  by  reference. 

Issued  in  Washington.  DC  on  July  19. 1991. 
Thomas  C  Accardi. 
Director,  Flight  Standardt  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  97  of  the  Federal 
Aviation  Regidations  (14  CFR  part  97)  is 
amended  by  estabUshing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.m.t  on  the  dates 
specified,  as  follows: 

PART  97— [AMENDED] 

1.  The  audiority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354(a).  1421  and 
1510;  49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§5  97.23,  97.25,  97 J7,  97^9, 97J1,  97.33, 
and  97.35    [Amended] 

By  amending:  S  97.23  VOR  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  i  97.25  LOC.  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
S  97.27  NDB.  NDB/DME;  i  97.29  ILS. 
ILS/DME,  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  S  97.31  RADAR  SL\Ps: 
{  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

•  •  •  September  19, 1991 

Hawthorne,  CA— Hawthorne  Muni,  LOC 

RWY  25.  Amdt  9 
San  )o8e.  CA— San  Jose  Intl,  ILS  RWY  30U 

Amdt.  20 
Akron.  CO— Akron-Washington  Co.  VOR 

RWY  27,  Amdt. «,  Cancelled 
Washington.  DC — Washington  Dulles 

International,  Converging  ILS  RWY  12, 

Amdt.  2 
Washington.  DC— Washington  Dulles 

International,  Converging  ILS  RWY  19L 

Amdt.  2 
Washington.  DC — Washington  Dulles 

International  Converging  ILS  RWY  19R 

Amdt.  3 
Mason  City,  lA— Mason  City  Muni.  VOR 

RWY  35,  Amdt.  5 
Mason  City,  lA— Mason  City  Muni,  VOR/ 

DME  RWY  17,  Amdt.  3 
Mason  City.  lA— Mason  City  Muni  LOC/ 

DME  BC  RWY  17.  Amdt.  5 
Mason  City,  lA-Mason  City  Muni,  ILS  RWY 

35.  AmdL  S 
Ashland,  KY— Ashland-Boyd  County.  VOR 

RWY  10.  AmdL  8 
Ashland,  KY— Ashland-Boyd  County.  SDF 

RWY  10.  Amdt.  4 


Bemidji.  MN— Bemidji-Beltrami  County.  VOR 

RWY  13,  AmdL  IB 
Bemidji,  MN— Bemidji-Beltrami  County, 

VOR/DME  or  TACA.N  RWY  31.  Amdt.  12 
Bemidji.  MN— Bemidji-Beltrami  County,  NDB 

RWY  31.  Amdt.  5 
Bemidji,  MN— Bemidji-Beltrami  County,  ILS 

RWY  31.  AmdL  3 
Willmar.  MN— Wilhnar  Muni-|ohn  L  Rioe 

Field.  VOR  RWY  10.  Amdt.  1 
Willmar,  MN— Willmar  Muni-John  L  Rice 

Field.  VOR  RWY  28.  AmdL  1 
Newark,  NJ— Newark  Intl  ILS  RWY  4R. 

AmdL  8 
Newark,  NJ- Newark  In^  ILS  RWY  22L 

AmdL  7 
McAUen.  TX-MUler  Intl  VOR  RWY  13, 

AmdL  14 
McAllen.  TX— MUler  Intl  VOR-A  AmdL  13 
McAllen,  TX— MiUer  Intl  LOC  BC  RWY  31. 

AmdL  7 
McAllen.  TX— Miller  Intl  NDB  RWY  13, 

AmdL  8 
McAUea  TX— Miller  Intl  ILS  RWY  13.  AmdL 

7 
Muleshoe,  TX— Muleshoe  Municipal  VOR/ 

DME-AOrig. 
Wakefield.  VA— Wakefield  Muni.  NDB4tWY 

2a  AmdL  4 
Seattle.  WA— Boeing  Field/King  County  Intl 

LOC  BC  RWY  31.  AmdL  10 
Seattle,  WA— Boeing  Field/King  County  Intl 

NDB-a  AmdL  5.  Cancelled 
Seattle,  WA— Boeing  Field/King  County  Intl. 

ILS  RWY  13R.  AmdL  24 
Seattle,  WA— Seattle-Tacoma  Intl  VOR 

RWY  34L/R,  Amdt  7 

•  *  '  Effective  AuguBt  22, 1901 

South  Haven.  MI — South  Haven  Area 
Regional  VOR  RWY  22.  AmdL  8 

North  Kingstown.  RI— Quonset  State.  NDB 
RWY  la  Ohg.,  CanreUed 

Brookings.  SD— Brookings  Muni.  VOR  RWY 
12.  AmdL  10 

Brookings,  SI>-6rookings  Muni.  VOR  RWY 

30,  Amdt.  8 

Mitchell  SD-MitcheU  Muni.  VOR  RWY  12. 

AmdL  8 
Mitchell  SI>-MitcheU  Muni  VOR  RWY  3a 

AmdLl 
Yankton.  SD— Chan  Guniey  Muni  VOR 

RWY  13,  AmdL  2 
Yankton,  SD— Chan  Gumey  Muni,  VOR 

RWY  31.  Amdt.  2 
Yankton.  SD— Chan  Gumey  Muni.  NDB  RWY 

31.  AmdL  2 

Yanktoa  SD— Chan  Gumey  Muni.  ILS  RWY 
31,  Amdt.  3 

•  •  '  EffecUve  July  25, 1991 

Eveleth.  MN— Eveleth-Virginia  Muni.  VOR 

RWY  27,  AmdL  10 
Eveleth,  MN— Eveleth-Viiginia  Muni  VOR/ 

DME  RNAV  RWY  27,  Andt  1 

•  •  •  Effective  July  le,  1991 

Nenana.  AK— Nenana  Muni  NDB  RWY  3U 

Amdtl 
Cartersville,  GA— Cartersville.  VOR/DME-A 

AmdLl 
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•  •  '  Effective  June  12. 1991 

Aniak.  AK— Aniak,  LOC/DME  RWY  10. 
Amdt.  1 

(FR  Doc.  91-18077  Filed  7-30-91;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1020 
[Docket  No.  e7P-0256/CP] 

Performance  Standards  for  Ionizing 
Radiation  Emitting  Products: 
Diagnostic  X-Ray  Systems  and  Their 
Major  Components;  Computed 
Tomography  Equipment;  Removal  of  a 
Requirement;  Citizen  Petition 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  fmal 
rule  to  remove  a  requirement  in  the 
performance  standard  for  diagnostic  X- 
ray  systems  and  their  major  components 
regarding  computed  tomography  (CT) 
equipment. 

EFFECTIVE  DATE:  September  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACr. 

Joseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-84).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
4874. 

SUPPt^MENTARY  INFORMATION:  On  )uly 
31, 1987.  the  National  Electrical 
Manufacturers  Association  (NEMA) 
filed  a  petition  requesting  that  FDA 
remove  §  1020.33(f)(2)(ii)  (21  CFR 
1020.33(fl(2Kii)).  a  paragraph  of  the 
performance  standard  for  diagnostic  X- 
ray  systems  and  their  major  components 
regarding  CT  equipment.  The 
requirement  that  the  petition  requested 
be  removed  is  as  follows: 

(ii)  Means  shall  be  provided  such  that  the 
exposure  from  the  system  does  not  exceed 
the  radiation  levels  specified  in  $  1020.30(k) 
except  when  X-ray  transmission  data  are 
being  collected  for  use  in  image  production  or 
technique  factor  selection. 

On  April  14. 1987.  FDA  sent  a  letter  to 
all  CT  system  manufacturers  setting 
forth  the  agency's  interpretation  of 
§  1020.33(f)(2)(ii)  and  requesting 
additional  information  from  the 
manufacturers  as  to  how  they  had 
designed  their  systems  to  comply  with 
1 1020.33(f)(2)(ii). 

On  June  24. 1987,  FDA  and 
manufacturers  of  CT  systems  through 
NEMA  met  to  discuss  the  interpretation 


of  §  1020.33(f](2](ii)  and  its  impact  on 
manufacturers.  The  manufacturers 
stated  that  a  large  number  of  currently 
marketed  CT  systems  failed  to  comply 
with  the  agency's  interpretation  of 
S  1020.33(0(2)(ii).  Their  problem  in 
meeting  the  agency's  interpretation  was 
claimed  to  be  due  to  the  manufacturers' 
misinterpretation  of  the  regulations. 

Subsequently,  FDA  received  a  citizen 
petition  from  NEMA.  The  petition 
requested  and  stated  arguments  for  the 
removal  of  the  requirement  in 
S  1020.33(f)(2)(ii). 

In  the  Federal  Register  of  January  16. 
1991  (56  FR  1589).  FDA  issued  a 
proposed  rule  to  revoke 
§  1020.33(f)(2)(ii).  Interested  persons 
were  given  until  March  18. 1991  to 
comment.  Only  one  comment,  which 
supported  the  proposal,  was  received. 
Therefore.  FDA  is  issuing  a  final  rule 
based  upon  the  proposal. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(3)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Economic  Impact 

After  considering  the  economic 
consequences  of  removing 
§  1020.33(f)(2)(ii).  FDA  certifies  that  this 
notice  requires  neither  a  regulatory 
impact  analysis,  as  specified  in 
Executive  Order  12291.  nor  a  regulatory 
flexibility  analysis  as  defined  in  the 
Regulatory  Flexibility  Act  (Pub.  L  9fr- 
354). 

List  of  Subjects  in  21  CFR  Part  1020 

Electronic  products.  Medical  devices. 
Performance  standards  for  ionizing 
radiation  emitting  products,  Radiation 
protection.  Reporting  and  recordkeeping 
requirements,  Television,  X-rays. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  as  amended  by 
the  Safe  Medical  Devices  Act  of  1990 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs.  21 
CFR  part  1020  is  amended  as  follows: 

PART  1020— PERFORMANCE 
STANDARDS  FOR  IONIZING 
RADIATION  EMITTING  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
part  1020  is  revised  to  read  as  follows: 

Authority:  Sees.  501,  502,  515-520,  530-542, 
701,  801  of  the  Federal  Food,  Dnig,  and 
Cosmetic  Act  (21  U.S.C.  351,  352,  360gg-360ss. 
360e-360j.  371,  381). 


S  1020.33    (AmendMi] 
2.  Section  1020.33  Computed 

tomography  (CT)  equipment  is  amended 

by  removing  paragraph  (f)(2)(ii)  and  by 

redesignating  paragraph  (f](2)(iii)  as 

paragraph  (0(2)(ii). 
Dated:  July  11, 1991. 

Ronald  G.  Chesemore, 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc.  91-18071  Filed  7-30-91;  8:45  am) 

enXlNQ  CODE  4140-01-W 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD5-91-28] 

Drawbridge  Operation  Regulations; 
New  River,  Jacksonvllle,  NO 

agency:  Coast  Guard.  DOT. 
action:  Final  rule— Removal. 

summary:  This  amendment  removes  the 
regulations  for  the  railroad  bridge  across 
New  River,  mile  21.1,  in  Jacksonville, 
North  Carolina,  because  the  swing 
bridge  has  been  removed.  A  notice  of 
proposed  rulemaking  has  not  been 
issued  for  this  regulation  because 
removal  of  the  bridge  eliminates  all 
need  for  regulation. 
effective  date:  This  rule  becomes 
effective  on  July  31. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B.  Deaton.  Bridge  Administrator. 

Fifth  Coast  Guard  District,  431  Crawford 

Street,  Portsmouth,  Virginia  23704  (804) 

398-6222. 

DRAFTING  INFORMATION:  The  drafters  of 

this  notice  are  Linda  L  Gilliam,  project 

officer,  and  LT  Monica  Lombardi, 

project  attorney. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  no  economic  consequences.  It 
merely  removes  regulations  for  a  swing 
bridge  that  no  longer  exists. 
Consequently,  this  action  is  not 
considered  major  under  Executive  Order 
12291  on  Federal  Regulation  nor 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  Since  the-e  is  no  economic 
impact,  a  full  regulatory  evaluation  is 
unnecessary.  Because  no  notice  of 
proposed  rulemaking  is  required  under  5 
U.S.C.  553.  this  action  is  exempt  from 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  Nevertheless,  the  Coast  Guard 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Federalism  Assessment 

This  action  has  been  analy 
accordance  with  the  principh 
criteria  contained  in  Executi> 
12612.  and  it  has  been  detenr 
the  rulemaking  does  not  have 
federalism  implications  to  wj 
preparation  of  a  Federalism 
Assessment 

List  of  Subjects  in  33  CFR  Fai 
Bridges. 


„       .    .      J" 
Regulabon^ 

In  consideration  of  the  fore 
117  of  title  33.  Code  of  Federa 
Regulations  is  amended  to  rei 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  foi 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFl 
CFR  1.05-l(g). 

§117.827    [Removed] 

2.  Section  117.827  is  remove 

Dated:  July  15. 1991. 
W.T.  Leland,  1 1 

Rear  Admiral  US.  Coast  Guard  C 

Fifth  Coast  Guard  District. 

[FR  Doc.  91-18060  Filed  7-30-91;  I 

BltUNO  COOE  4»10-14-M 


DEPARTMENT  OF  AGRICUL 
Forest  Service 
36  CFR  Part  223 
RIN  No.  0S96-AA33 

Sale  and  Disposal  of  Nationa 
Timber;  Downpayment  and  F 
Payment'3 

AGENCY:  Forest  Service.  USD/ 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  will  i 
and  revise  downpayment  requ 
and  implement  periodic  paymi 
requirements  pursuant  to  the  I 
Timber  Contract  Payment  Mo( 
Act  (the  Act).  The  intended  efl 
fully  implement  the  Act  and  th 
encourage  orderly  harvest  of  ^ 
Forest  timber  sales,  reduce  spi 
and  increase  security.  This  fin 
also  clarifies  the  Department's 
on  modification  of  existing  cor 
take  advantage  of  this  rule's  a 
provision  on  market-related  cc 
term  additions  which  was  pub 
a  final  rule  in  conjunction  with 
proposed  rule  on  December  7, 
m  50643). 
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ii)  and  its  impact  on 
he  manufacturers 
B  number  of  currently 
terns  failed  to  comply 
I  interpretation  of 

Their  problem  in 
cy's  interpretation  was 
;  to  the  manufacturers' 

of  the  regulations. 
FDA  received  a  citizen 
^ilA.  The  petition 
ited  arguments  for  the 
quirement  in 

Register  of  January  16. 
,  FDA  issued  a 
revoke 

Interested  persons 
Vlarch  18. 1991  to 
ne  comment,  which 
jposal.  was  received. 
9  issuing  a  Hnal  rule 
reposal. 

ipact 

i  determined  under  21 
lat  this  action  is  of  a 
t  individually  or 
e  a  significant  effect  on 
inment.  Therefore, 
nmental  assessment 
>ntal  impact  statement 


ng  the  economic 
removing 

FDA  certifies  that  this 
either  a  regulatory 
as  specified  in 
12291.  nor  a  regulatory 
is  as  defined  in  the 
)ility  Act  (Pub.  L.  9ft- 

1 21  CFR  Part  1020 

lucts.  Medical  devices, 
tdards  for  ionizing 
;  products,  Radiation 
ling  and  recordkeeping 
levision.  X-rays. 

er  the  Federal  Food, 
tic  Act  as  amended  by 
Devices  Act  of  1990 
ity  delegated  to  the 
Food  and  Drugs.  21 
amended  as  follows: 

RFORMANCE 
R  IONIZING 
rriNG  PRODUCTS 

V  citation  for  21  CFR 
ed  to  read  as  follows: 

iOl,  502.  515-520,  530-542, 

iral  Food,  Dnig,  and 

.S.C.  351,  352,  360gg-360ss. 


§1020.33    (AmendMl] 

2.  Section  1020.33  Computed 
tomography  (CT)  equipment  is  amended 
by  removing  paragraph  (f)(2)(ii)  and  by 
redesignating  paragraph  (f](2](iii)  as 
paragraph  (f)(2)(ii). 

Dated:  July  11, 1991. 
Ronald  G.  Chesemora, 

Associate  Commissioner  for  Regulatory 

Affairs. 

(FR  Doc.  91-18071  Filed  7-30-91;  8:45  am] 

WLUNO  CODE  4140-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CG05-91-281 

Drawbridge  Operation  Regulations; 
New  River,  Jacksonville,  NC 

agency:  Coast  Guard.  DOT. 
action:  Final  rule — ^Removal. 

summary:  This  amendment  removes  the 
regulations  for  the  railroad  bridge  across 
New  River,  mile  21.1,  in  Jacksonville, 
North  Carolina,  because  the  swing 
bridge  has  been  removed.  A  notice  of 
proposed  rulemaking  has  not  been 
issued  for  this  regulation  because 
removal  of  the  bridge  eliminates  all 
need  for  regulation. 
EFFECrn^E  date:  This  rule  becomes 
effective  on  July  31, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B.  Deaton.  Bridge  Administrator. 

Fifth  Coast  Guard  District,  431  Crawford 

Street,  Portsmouth,  Virginia  23704  (804) 

398-6222. 

DRAFTING  INFORMATION:  The  drafters  of 

this  notice  are  Linda  L  Gilliam,  project 

officer,  and  LT  Monica  Lombardi, 

project  attorney. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  no  economic  consequences.  It 
merely  removes  regulations  for  a  swing 
bridge  that  no  longer  exists. 
Consequently,  this  action  is  not 
considered  major  under  Executive  Order 
12291  on  Federal  Regulation  nor 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  Since  the"e  is  no  economic 
impact,  a  full  regulatory  evaluation  is 
unnecessary.  Because  no  notice  of 
proposed  rulemaking  is  required  under  5 
U.S.C.  553.  this  action  is  exempt  from 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  Nevertheless,  the  Coast  Guard 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33.  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  117~DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

9117.S27    [Rtmoved] 

2.  Section  117.827  is  removed. 
Dated:  July  15. 1991. 

W.T.  Leland, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Fifth  Coast  Guard  District. 

(FR  Doc.  91-18060  Filed  7-30-91;  8:45  am] 

BltUNO  COOE  4»10-14-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  223 

RIN  No.  0S96-AA33 

Sale  and  Disposal  of  National  Forest 
Tinr>ben  Downpayment  and  Periodic 

Payment'3 

agency:  Forest  Service.  USDA. 
action:  Final  rule. 

summary:  This  final  rule  will  increase 
and  revise  downpayment  requirements 
and  implement  periodic  payment 
requirements  pursuant  to  the  Federal 
Timber  Contract  Payment  Modification 
Act  (the  Act).  The  intended  effect  is  to 
fully  implement  the  Act  and  thereby 
encourage  orderiy  harvest  of  National 
Forest  timber  sales,  reduce  speculation, 
and  increase  security.  This  final  rule 
also  clarifies  the  Department's  position 
on  modification  of  existing  contracts  to 
take  advantage  of  this  rule's  companion 
provision  on  market-related  contract 
term  additions  which  was  published  as 
a  final  rule  in  conjunction  with  the 
proposed  rule  on  December  7. 1990  (55 
(■■R  50643). 


effective  date:  This  rule  is  effective 

July  31. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Fred  Walk,  Timber  Management  Staff 
(202)  205-0858. 

SUPPLEMENTARY  INFORMATION:  Section 
2(d)  of  the  Federal  Timber  Contract 
Payment  Modification  Act  of  October 
16. 1984  (98  Stat.  2213;  16  U.S.C.  618(d)). 
requires  that  "(I)n  any  contract  for  die 
sale  of  timber  from  the  National  Forests, 
the  Secretary  of  Agriculture  shall 
require  a  cash  downpayment  at  the  time 
the  contract  is  executed  and  periodic 
payments  to  be  made  over  the  remaining 
period  of  the  contract" 

To  implement  these  payment 
requirements  as  well  as  to  implement 
the  bid  monitoring  provisions  of  the  Act 
the  Department  of  Agriculture  published 
a  proposed  rule  in  the  Federal  Register 
of  January  17, 1985  (50  FR  2591). 

Substantial  opposition  was  received 
on  the  proposal  for  periodic  payments, 
primarily  due  to  the  requirement  that 
they  be  made  annually.  Timber 
purchasers  felt  the  annual  payment 
would  reduce  flexibility  in  operations 
which,  in  turn,  could  increase 
operational  costs  and  could  result  in 
environmental  damage.  Others  felt  that 
periodic  payments  would  add  to  the 
complexity  of  purchasing  National 
Forest  timber. 

After  the  initial  public  comments  were 
analyzed,  the  Department  of  Agriculture 
pubUshed  a  final  rule  on  October  11. 
1985  (50  FR  41498),  implementing  only 
those  provisions  of  the  Federal  Timber 
Contract  Payment  Modification  Act  that 
require:  (1)  Purchasers  to  make  a 
downpayment  for  the  sale  of  National 
Forest  timber  (36  CFR  223,49);  and  (2) 
the  Secretary  of  Agriculture  to  monitor 
bidding  patterns  on  timber  sale 
contracts  and  to  take  action  to 
discourage  speculative  bidding  (36  CFR 
223.51).  The  rule  also  required  a 
midpoint  payment  on  sales  with 
contract  periods  exceeding  1  year  (36 
CFR  223.50)  as  an  Interim  step  to  deter 
speculation  under  section  2(c)  of  the  Act 
until  a  new  rule  on  periodic  payments 
could  be  developed. 

In  publishing  the  final  rule  of  October 
11. 1985,  the  Department  also  stated  Uiat 
It  would  offer  a  revised  proposed  rule 
Implementing  periodic  payments  In 
timber  sale  contracts.  A  new  proposed 
rule  was  published  on  November  6, 1987 
(52  FR  43020)  to  establish  procedures  for 
periodic  payments  as  well  as  to  add  to 
the  length  of  the  contract  terms  In 
response  to  adverse  conditions  in  the 
timber  market  In  addition,  the  Forest 
Service  proposed  to  make  clarifying 
amendments  to  the  downpayment 
requirement  (36  CFR  223.49)  in  order  to 


minimize  possible  inconsistencies  in  the 
implementation  of  that  requirement  On 
January  8, 1988,  the  comment  period  was 
extended  to  February  19, 1988  (53  FR 
519).  As  a  result  of  the  input  received, 
the  Forest  Service  proposed  a  new  rule 
concerning  downpayment  and  periodic 
payment  requirements  to  fulfill  the 
requirement  for  periodic  payments  as 
specified  in  the  Federal  Timber  Contract 
Payment  Modification  Act  of  1984.  That 
proposed  rule  was  published  on 
December  7, 1990  (55  FR  50647). 

On  April  24, 1991,  the  General 
Accounting  Office  (GAO)  testified 
before  the  House  Appropriations 
Subcommittee  on  Interior  and  Related 
Agencies  regarding  Forest  Service 
collection  efforts  on  defaulted  contracts. 
GAO's  testimony  was  directed  at  its 
work  on  the  status  of  Forest  Service 
collection  efforts  on  defaulted  contracts 
and  on  Forest  Service  actions  to  reduce 
future  timber  sale  contract  defaults. 

GAO  testified  that  the  Forest 
Service's  key  contracting  measures  such 
as  downpayments,  periodic  payments, 
performance  bonds,  and  calculations  of 
damages  were  similar  to  those  of  other 
timber  sellers,  with  the  exception  that 
the  Forest  Service  returns  or  credits  the 
dov«ipayment  before  the  contract  Is 
substantially  complete.  GAO  testified 
that  by  crediting  or  returning  the 
downpayment  the  Forest  Service  has 
less  security,  in  terms  of  access  to  funds 
in  the  event  of  a  default,  to  protect  the 
government's  interest.  GAO's  testimony 
included  a  recommendation  that  the 
Secretary  of  Agriculture  direct  the  Chief 
of  the  Forest  Service  to  retain  the 
downpayment  until  the  contract  is 
substantially  complete. 

Based  on  GAO's  testimony  and  the 
recommendation  GAO  has  made  to  the 
Secretary  of  Agriculture,  the  Forest 
Service  will  develop  and  publish  for 
comment  as  soon  as  possible  a  proposed 
rule  that  would  eliminate  transfer  or 
refund  of  the  downpayment  and  that 
would  respond  to  GAO's  concern  that 
the  downpayment  be  retained  until  the 
contract  is  substantially  complete. 
Pending  evaluation  of  comments  on  such 
a  proposed  rule,  the  Forest  Service  will 
continue  to  allow  refund  or  transfer  of 
downpayments.  This  final  rule  does 
change  the  point  of  release  from  the  25 
percent  volume  criteria  to  a  25  percent    - 
value  criteria. 

Response  to  Public  Comments 

The  comment  period  on  the  new 
proposed  rule  closed  January  7, 1991. 
Twenty-one  respondents  submitted 
comments.  The  comments  came  from 
private  citizens  (3).  timber  purchasers 
(12).  timber  purchaser  associations  (4), 
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the  USDA  Office  of  Inspector  General 
(1),  and  a  preservation  association  {!). 
Of  the  20  public  conunents  received.  18 
came  from  the  West  and  2  from  the  East. 

Fifty-seven  percent  of  the  respondents 
expressed  support  for  the  downpayment 
and  periodic  payment  proposals  either 
in  their  entirety  or  with  suggested 
modification.  The  remaining  43  percent 
did  not  support  the  proposal  because  of 
perceived  increases  in  the  cost  of  doing 
business. 

The  following  summarizes  the  major 
comments  and  suggestions  received  on 
specific  provisions  of  the  proposed  rule 
and  the  Department's  response  to  these 
in  the  final  rule. 

Downpayment  Requirements 

The  proposed  revisions  to  36  CFR 
223.49  would  have  changed  the 
downpayment  requirements  to  K) 
percent  of  the  advertised  value  plus  20 
percent  of  the  bid  premium,  deleted  all 
references  to  bid  ratio,  not  allowed  use 
of  the  downpayment  to  cover  other 
charges  until  25  percent  of  the  total  bid 
value  had  been  charged  and  paid  for  or 
shown  on  the  timber  sale  statement  of 
account  to  have  been  cut,  removed,  and 
paid  for,  authorized  the  Chief  to 
increase  the  period  of  retention  of  the 
downpayment  to  deter  speculation,  and 
provided  that  the  downpayment  could 
be  released  on  lump  sum  sales  to  apply 
toward  the  single  payment  unit 
payment.  It  is  not  the  intent  of  the  Act  to 
require  payments  exceeding  the  total 
bid  vahie  for  lump  sum  sales. 

Comment  Thirteen  respondents 
objected  to  the  language  that  allows  the 
Chief  of  the  Forest  Service  to  increase 
the  period  of  retention  for  the 
downpayment  amount  to  deter 
speculative  bidding.  These  respondents 
thought  the  requirement  was  too  vague 
and  should  be  supported  by  additional 
criteria  defining  speculative  bidding. 

Response.  The  Department  agrees  that 
additional  criteria  are  needed  and  will 
require  the  Agency  to  develop  and 
propose  specific  criteria  for  determining 
speculative  bidding.  These  proposed 
criteria  will  be  published  in  the  Federal 
Register  for  public  comment  prior  to 
implementation  of  the  final  policy. 
Therefore,  the  final  rule  retains  the 
provision  authorizing  the  Chief  of  the 
Forest  Service  to  extend  the  period  of 
retention  for  the  downpayment  to  deter 
speculative  bidding.  This  provision  was 
included  as  part  of  9  223.49(d)  in  the 
proposed  rule  and  is  found  at  (  223.49(j] 
in  the  final  rule.  The  authority  to  retain 
the  downpayment  for  a  longer  period  is 
an  appropriate  complement  to  the 
existing  authority  at  36  CPA  223.49(c)(1) 
which  allows  the  Chief  to  increase  the 


amoimt  of  the  downpayment  to  deter 
speculation. 

Comment  Six  respondents  objected  to 
changing  the  downpayment  amount  to 
10  percent  of  the  advertised  value  plus 
20  percent  of  the  bid  premium  because 
this  would  increase  cash  requirements 
for  timber  sale  contracts,  which  would 
be  adverse  to  their  ability  to  buy  timber 
sales. 

Response.  Section  223.49(c)  of  the 
proposed  rule  contained  a  mistake  on 
how  the  minimum  downpajrment  should 
be  calculated.  The  preamble  stated  that 
the  minimum  downpayment  would  be 
equivalent  to  10  percent  of  the 
"advertised  value"  plus  20  percent  of  the 
bid  premium.  However,  the  rule  itself 
referred  to  10  percent  of  the  "total  bid 
value."  The  final  rule  has  been  corrected 
to  refer  to  "total  advertised  value". 

The  Department  recognizes  that  in 
instances  where  timber  purchasers  are 
presently  being  required  to  deposit  only 
the  minimum  10  percent  of  total  bid 
value,  the  rule  will  result  in  an  increased 
deposit.  Nevertheless,  the  Department 
believes  that  all  purchasers  should  be 
treated  equally.  Accordingly,  the 
calculation  for  the  amount  of  the 
downpayment  will  be  imiform  and  equal 
for  all  sales  under  the  final  rule.  The 
Department  is  of  the  opinion  that  the 
amount  calculated  using  10  percent  of 
the  advertised  rate  and  20  percent  of  the 
bid  premium  is  the  amount  needed  to 
provide  the  minimum  ainount  of 
finemcial  security  to  protect  the 
Government  in  the  event  of  contract 
default. 

Comment  Four  respondents  opposed 
any  change  in  the  criteria  for  releasing 
the  downpayment.  The  proposed  rule 
woidd  have  changed  the  release  basis 
from  25  percent  of  volume  removed  to  25 
percent  of  the  value  removed. 

Response.  Under  S  223.49(d)  of  the 
proposed  rule,  a  purchaser  could  not 
apply  the  amount  deposited  as  a 
downpayment  to  cover  other  payments 
due  on  that  sale  until  stumpage  value 
representing  25  percent  of  the  total  bid 
value  had  been  charged  and  paid  for  on 
scaled  sales  or  until  stumpage  value 
representing  25  percent  of  the  total  bid 
value  is  shown  on  the  timber  sale 
statement  of  account  to  have  been  cut, 
removed,  and  paid  for  on  tree 
measurement  sales.  The  Department 
thinks  that  the  value  criteria  for  release 
of  the  downpayment  is  more  equitable 
due  to  the  variability  in  species  rates. 
The  value  criteria  also  provides  greater 
security  for  the  Government  because 
purchasers  will  be  required  to  pay  at 
least  25  percent  of  the  sale  value  before 
the  downpayment  deposit  is  released. 
Therefore,  this  provision  has  been 
retained  in  the  final  rule. 


Periodic  Payments 

The  ciurent  regulation  requires  a 
midpoint  payment  of  25  percent  of  the 
total  contract  value  calculated  at  the  bid 
date,  including  required  deposits,  or  50 
percent  of  the  bid  premium,  whichever 
is  greater.  Under  the  current  regulation, 
this  25  percent  payment  is  due  at  the 
midpoint  between  bid  date  and 
termination  date.  The  proposed  rule 
abolished  the  midpoint  payment  and 
included  an  initial  periodic  payment  of 
35  percent  of  total  contract  value 
calculated  at  the  bid  date,  exclusive  of 
other  required  deposits,  or  50  percent  of 
bid  premium,  whichever  is  greater  (36 
CFR  223.50(b)(1)).  This  35  percent 
payment  would  be  due  at  the  midpoint 
between  the  scheduled  road  completion 
date  or  award  date  (if  there  is  no  road 
construction)  and  the  termination  date 
to  more  closely  reflect  the  true  operating 
season.  The  proposed  rule  also  included 
the  requirement  for  an  additional 
periodic  payment  of  75  percent  of  the 
total  contract  value,  calculated  at  the 
award  date,  for  contracts  exceeding  two 
full  operating  seasons.  The  final  rule  has 
changed  this  calculation  date  from 
award  to  bid  date  to  be  consistent  with 
the  calculation  for  the  initial  periodic 
payment.  The  proposed  nile  provided 
that  the  additional  periodic  payment 
would  be  due  either  1  year  after  the 
initial  periodic  payment  or  at  the 
midpoint  of  the  last  normal  operating 
season  whichever  occurs  first. 

Comment  Six  respondents  objected  to 
the  increased  payment  requirements. 

Response.  The  Department  is 
compelled  to  increase  the  payment 
requirements  to  meet  statutory 
requirements  of  the  Federal  Timber 
Contract  Payment  Modification  Act 
which  requires  that  periodic  payments 
be  included  in  timber  sale  contracts.  The 
Department's  opinion  is  that  payment 
amounts  and  frequency  as  stated  in  the 
proposed  rule  are  the  minimum 
requirements  necessary  to  comply  with 
the  statute.  Therefore,  the  final  rule 
retams  the  additional  payment 
requirements  %vith  the  changes 
discussed  herein. 

Comment  Two  respondents  suggested 
that  more  stringent  payment 
requirements  than  those  proposed  in  the 
rule  are  appropriate.  One  of  these 
respondents  proposed  an  alternative 
payment  procedure  requiring  the  entire 
sale  value  be  paid  at  the  beginning  of 
the  sale.  The  other  respondent  suggested 
a  series  of  payments  at  regular  intervals, 
with  the  additional  requirement  that 
cash  deposit  value  be  maintained  equal 
to  one  unit  ahead  of  the  actual  value  of 
the  cutting. 


Response.  The  Departmen 
with  these  suggested  propos 
Requiring  full  payment  woul 
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substantially  increase  the  cc 
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Comment  One  respondeni 
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The  current  regulation  requires  a 
midpoint  payment  of  25  percent  of  the 
total  contract  value  calculated  at  the  bid 
date,  including  required  deposits,  or  50 
percent  of  the  bid  premium,  whichever 
is  greater.  Under  the  current  regulation, 
this  25  percent  payment  is  due  at  the 
midpoint  between  bid  date  and 
termination  date.  The  proposed  rule 
abolished  the  midpoint  payment  and 
included  an  initial  periodic  payment  of 
35  percent  of  total  contract  value 
calculated  at  the  bid  date,  exclusive  of 
other  required  deposits,  or  50  percent  of 
bid  premiimi.  whichever  is  greater  (36 
CFR  223.50(b)(1)).  This  35  percent 
payment  would  be  due  at  the  midpoint 
between  the  scheduled  road  completion 
date  or  award  date  (if  there  is  no  road 
construction)  and  the  termination  date 
to  more  closely  reflect  the  true  operating 
season.  The  proposed  rule  also  included 
the  requirement  for  an  additional 
periodic  payment  of  75  percent  of  the 
total  contract  value,  calculated  at  the 
award  date,  for  contracts  exceeding  two 
full  operating  seasons.  The  final  rule  has 
changed  this  calculation  date  from 
award  to  bid  date  to  be  consistent  with 
the  calculation  for  the  initial  periodic 
payment.  The  proposed  rule  provided 
that  the  additional  periodic  payment 
would  be  due  either  1  year  after  the 
initial  periodic  payment  or  at  the 
midpoint  of  the  last  normal  operating 
season  whichever  occurs  first. 

Comment.  Six  respondents  objected  to 
the  increased  payment  requirements. 

Response.  The  Department  is 
compelled  to  increase  the  payment 
requirements  to  meet  statutory 
requirements  of  the  Federal  Timber 
Contract  Payment  Modification  Act 
which  requires  that  periodic  payments 
be  included  in  timber  sale  contracts.  The 
Department's  opinion  is  that  payment 
amounts  and  frequency  as  stated  In  the 
proposed  rule  are  the  minimum 
requirements  necessary  to  comply  with 
the  statute.  Therefore,  the  final  rule 
retains  the  additional  payment 
requirements  %vith  the  changes 
discussed  herein. 

Comment  Two  respondents  suggested 
that  more  stringent  payment 
requirements  than  those  proposed  in  the 
rule  are  appropriate.  One  of  these 
respondents  proposed  an  alternative 
payment  procedure  requiring  the  entire 
sale  value  be  paid  at  the  beginning  of 
the  sale.  The  other  respondent  suggested 
a  series  of  payments  at  regular  intervals, 
with  the  additional  requirement  that 
cash  deposit  value  be  maintained  equal 
to  one  unit  ahead  of  the  actual  value  of 
the  cutting. 


Response.  The  Department  disagrees 
with  these  suggested  proposals. 
Requiring  ftiU  payment  would  severely 
restrict  competition  for  sales  and 
substantially  increase  the  cost  of  buying 
National  Forest  timber.  The  additional 
payment  proposal  would  increase  the 
cost  of  holding  timber  sale  contracts  and 
complicate  the  administration  of  the 
contracts. 

Comment.  One  respondent  indicated 
that  the  proposed  rule  changed  the  date 
on  which  the  Initial  periodic  payment 
will  be  due  in  comparison  with  the  due 
date  of  the  current  midpoint  payment. 

Response.  The  Department  agrees  that 
a  change  was  made  and  supports  the 
change.  The  criteria  used  for  the  current 
midpoint  payment  focuses  on  the  bid 
date.  The  current  midpoint  payment  is 
included  in  contracts  when  the  term  of 
the  contract  from  bid  date  to 
termination  date  is  greater  than  1  year. 
The  criteria  in  the  proposed  rule  for 
requiring  an  initial  periodic  payment  is 
the  number  of  full  operating  seasons 
from  road  completion  date  or  award 
date  if  no  roads  are  required.  The  use  of 
the  operating  season  criteria  recognizes 
the  actual  period  being  allowed  for 
harvest  operations  and.  therefore,  is  a 
more  equitable  basis  for  representing 
the  time  available  for  scheduling  timber 
harvest.  This  is  retained  in  the  final  rule. 

The  proposed  rule  required  that 
purchasers  initiate  a  written  request  to 
have  periodic  payment  determination 
dates  adjusted  where  the  contract 
qualified  for  contract  term  adjustment  or 
market-related  contract  term  addition. 
The  final  rule  deletes  this  requirement. 
The  agency  will  automatically  adjust 
periodic  payment  determination  dates 
when  contract  term  adjustment  or 
market-related  contract  term  addition  is 
granted.  The  agency  will  not  adjust 
periodic  payment  determination  dates 
that  have  already  passed.  The  final  rule 
provides  that  periodic  payment 
determination  dates  shall  not  be 
adjusted  when  contract  term  extension 
is  granted  under  36  CFR  223.115. 

Comment.  Five  respondents  expressed 
concern  about  the  discretion  given  the 
Contracting  officer  to  develop,  prior  to 
timber  sale  advertisement,  an 
alternative  periodic  payment  schedule 
to  provide  for  harvest  early  in  the 
contract  period  for  salvage  or  other 
types  of  timber  sales,  where  another 
periodic  payment  would  better  meet 
sale  objectives.  These  respondents 
thought  that  early  harvest  could  be 
accomplished  by  cutting  unit  completion 
requirements  or  by  positive  incentives 
such  as  those  provided  under  urgent 
removal  procedures  or  price  discounting. 

Response.  After  further  review  of  the 
requirement,  the  Department  agrees  that 


the  alternative  periodic  payment 
schedule  is  not  needed.  Accordingly,  the 
provision  appearing  at  36  CFR  223.50(f) 
of  the  proposed  rule  is  not  adopted. 

Comment.  The  Department  also 
received  comments  objecting  to  delaying 
implementation  of  market-related 
contract  term  addition. 

Response.  The  Department  has 
decided  that  the  final  rule  must  clarify 
the  linkage  between  periodic  payment 
requirements  of  this  rule  and 
requirements  adopted  in  the  companion 
market-related  contract  term  addition 
rule  published  December  7, 1990  (55  FR 
50643).  The  market-related  contract  term 
addition  rule  required  that  a  contract 
clause  implementing  the  rule  be  added 
to  all  contracts  that  contain  "periodic 
payment  requirements"  (36  CFR 
223.52(a)).  No  contracts  will  contain 
"periodic  payment  requirements"  until 
this  rule  becomes  effective.  Due  to  the 
interrelation  of  these  two  rules,  market- 
related  contract  term  addition  cannot  be 
made  available  until  this  final  rule 
becomes  effective. 

The  existing  midpoint  payment  is  not 
considered  a  "periodic  payment"  for 
purposes  of  the  market-related  contract 
term  addition  rule.  The  preamble  to  the 
final  rule  establishing  the  midpoint 
payment  (50  FR  41493,  October  11. 1985) 
expressly  noted  that  the  midpoint 
pajrment  was  an  interim  step  to  deter 
speculation  under  section  2(c)  of  the 
Federal  Timber  Contract  Payment 
Modification  Act  and  that  the  periodic 
payment  requirement  of  section  2(d) 
would  be  implemented  by  a  future  rule. 
Thus,  the  midpoint  payment  was  not 
considered  to  satisfy  the  "periodic 
payment"  requirement  of  section  2(d)  of 
the  Act. 

The  Department  sought  to  implement 
the  periodic  payment  requirements  of 
section  2(d)  through  a  proposed  rule 
published  November  6, 1987  (52  FR 
43020).  In  that  rule,  the  Department 
sought  to  allay  concerns  that  periodic 
payments  would  be  too  onerous  by 
including  a  market-related  contract  term 
addition  provision  that  would  grant 
additional  time  to  complete  contracts  if 
severe  market  conditions  occur.  The 
Department's  position  is  that  the 
market-related  contract  term  addition 
rule  and  this  rule  on  periodic  payments 
have  clearly  been  companion  provisions 
from  the  inception  of  the  market-related 
rule.  The  final  rule  on  market-related 
contract  term  addition  was  adopted 
December  7, 1990  (55  FR  50643).  On  the 
same  date,  at  55  FR  50647,  a  new 
proposed  rule  on  downpayment  and 
periodic  payment  was  published  and  a 
chart  showing  the  relationship  of  the 
two  rules  was  published  at  55  FR  50642. 


Comment.  One  respondent  questioned 
whether  purchasers  would  be  able  to 
apply  for  market-related  contract  term 
addition  immediately  after  the  January 
7. 1991.  effective  date  of  the  rule  or 
whether  they  would  have  to  wait  until 
two  "down"  quarters  occurred  after  this 
date. 

Response.  While  delay  In 
implementing  the  market-related 
contract  term  addition  rule  is  inevitable 
due  to  the  relationship  of  the  two  rules, 
the  Department  intends  for  the  periodic 
payment  and  market-related  contract 
term  addition  rules  to  have  retroactive 
effect  so  that  holders  of  contracts 
executed  prior  to  July  31, 1991,  may 
qualify  for  a  market-related  contract 
term  addition  based  upon  two 
consecutive  qualifying  quarters  that  may 
have  occurred  after  the  contract  was 
awarded.  This  is  the  Department's  intent 
even  where  these  qualifying  quarters 
occurred  prior  to  the  January  7, 1991, 
effective  date  of  the  market-related 
contract  term  addition  final  rule  or  prior 
to  the  date  on  which  the  purchaser  may 
choose  to  modify  its  contract  to  include 
contract  provisions  allowing  a  market- 
related  contract  term  addition  and 
requiring  periodic  payments  pursuant  to 
this  final  rule  on  periodic  payments.  The 
Department  notes  that  such  retroactive 
application  of  the  periodic  payment  and 
market-related  contract  term  addition 
rules  is  consistent  with  the  Department's 
implementation  of  eariier  contract  term 
extension  programs  such  as  the  Multi- 
Sale  Extension  Policy.  These  earlier 
extension  programs  were  also  based 
upon  recognition  of  a  pre-existing 
market  downturn. 

Comment  One  respondent  objected  to 
providing  market-related  contract  term 
addition  to  holders  of  existing  contracts. 
Response.  The  final  rule,  at  §  223.50(f) 
clarifies  that  a  market-related  contract 
term  addition  Is  only  available  to 
holders  of  existing  contracts  through 
contract  modification.  The  purchaser 
must  consent  to  a  simultaneous 
modification  implementing  the  periodic 
payment  provisions  of  this  final  rule. 
This  requirement  is  consistent  with  the 
historical  development  of  the  two  rules 
and  with  the  Comptroller  General's 
longstanding  rule  that  no  officer  or  agent 
of  the  Government  has  the  authority  to 
waive  contractual  rights  which  have 
accrued  to  the  United  States  or  to 
modify  existing  contracts  to  the 
detriment  of  the  Government  without 
legal  consideration  (44  Comp.  Gen.  746, 
749  (1965);  5  Comp.  Gen.  605  (1926)). 

Modification  of  existing  contracts  is 
consistent  with  the  history  of  the 
market-related  contract  term  addition 
and  periodic  payment  rules  and 
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beneficial  in  encouraging  the  orderly 
harvest  of  existing  sales.  The  proposed 
rule  on  periodic  payments  and  the  final 
rule  on  market-related  contract  term 
addition  were  published  together  in 
separate  part  on  December  7. 1990. 
While  the  proposed  rule  on  periodic 
payments  made  no  mention  of  modifying 
existing  contracts,  the  final  rule  on 
market-related  contract  term  addition 
clearly  contemplated  that  holders  of 
existing  contracts  would  be  allowed  to 
participate  in  the  combined  periodic 
payment  and  market-related  contract 
term  addition  program  (55  FR  50643). 
That  rule  recognized  that  some  existing 
contracts  would  qualify  for  the  program 
by  specifically  excluding  contracts  that 
were  previously  extended  under  the 
Multi-Sale  Extension  Policy. 

While  the  Department  intends  to 
make  the  periodic  payment  and  market- 
related  contract  term  addition 
provisions  available  to  existing  contract 
holders,  some  limits  must  be  established 
on  when  purchasers  can  choose  to 
modify  existing  contracts.  Without  some 
limit  on  time,  purchasers  could  wait 
until  near  the  contract  termination  date 
to  request  contract  modification.  In  this 
way,  purchasers  would  know  that  their 
contracts  qualified  for  market-related 
contract  term  addition  but  could  avoid 
the  obligation  to  make  additional 
periodic  payment(s)  during  the 
unextended  contract  term.  This  would 
be  inequitable  to  holders  of  most 
contracts  prepared  after  the  effective 
date  of  this  final  rule  because  those 
contracts  will  contain  both  the  market- 
related  contract  term  addition  and 
periodic  payment  provisions  from  their 
inception.  Moreover,  allowing  holders  of 
existing  contracts  to  avoid  immediate 
implementation  of  the  periodic  payment 
provision  would  also  seriously  prejudice 
the  primary  purpose  of  the  regulatory 
initiatives  which  were  to  implement  the 
Act  and  encourage  orderly  harvest  of 
timber  sales. 

For  these  reasons,  the  final  rule,  at 
i  223.50(f).  provides  that  contracts 
executed  before  July  31, 1991.  shall  not 
be  modified  to  include  contract 
provisions  allowing  for  market-related 
contract  term  addition  unless  the 
purchaser  makes  a  written  request  by 
September  16, 1991,  to  the  Contracting 
Officer  for  a  simultaneous  modification 
implementing  the  periodic  payment 
requirements  of  tliis  final  rule.  This  is  45 
days  from  the  effective  date  of  this  rule. 
The  Department  considered  several 
alternative  time  limits  and  concluded 
that  allowing  more  than  45  days  would 
encroach  upon  the  approaching  normal 
operating  season  of  many  existing  sales. 
The  Department  believes  that,  where 


purchasers  request  modification,  it  is 
advantageous  to  have  periodic  payment 
and  market-related  contract  term 
addition  provisions  fully  implemented 
into  existing  contracts  before  the 
beginning  of  the  normal  operating 
season.  The  Department  concludes  that 
the  45-day  period  is  more  than  adequate 
for  purchasers  to  familiarize  themselves 
with  the  regulatory  program  and  decide 
whether  to  participate.  Accordingly,  any 
request  to  modify  an  existing  contract  to 
incorporate  the  periodic  payment  and 
market-related  contract  term  addition 
provisions  received  after  the  45-day 
period  has  expired  will  be  denied  as 
prejudicial  to  the  effective 
implementation  and  administration  of 
the  combined  periodic  payment  and 
market-related  contract  term  addition 
rulemaking. 

Comment  One  respondent  was 
concerned  that  the  proposed  rule  left  the 
amount  of  the  periodic  payment  to  the 
discretion  of  the  Agency  by  requiring  at, 
36  CFR  223.50  (c)  and  (d),  that  the 
stumpage  payments  equal  "at  least"  35 
or  75  percent,  respectively,  of  the  total 
contract  value.  This  respondent  thought 
that  this  language  would  allow  the 
Agency  to  set  the  percentage  at  any 
level  above  35  or  75  percent. 

Response.  The  Department  does  not 
intend  to  allow  a  sale-by-sale 
determination  of  the  percentage  of  the 
periodic  payment  amounts  and  has 
modified  the  language  of  the  final  rule  to 
clarify  this  intent.  The  final  rule  sets  the 
periodic  payments  at  35  and  75  percent 
respectively  and  provides  no  discretion 
to  increase  that  percentage.  The 
contract  will  specify  an  exact  figure 
rather  than  a  percentage,  and  this  figiu'e 
need  not  precisely  reflect  the  percentage 
but  should  be  rounded  up  to  the  next 
$100.  This  is  consistent  with  the 
proposed  changes  suggested  in  the 
predecessor  to  this  rule  at  52  FR  43020 
(November  6, 1987). 

The  Department  has  made  several 
other  changes  in  the  final  nde  to  clarify 
that  the  Forest  Service  will  compare 
stumpage  payments  made  by  the 
purchaser  at  the  periodic  payment 
determination  date  with  the  periodic 
payment  required  in  the  contact  If  the 
purchaser's  stumpage  payments  ^are  less 
than  the  periodic  payment  due,  the 
purchaser  will  have  to  make  a  payment 
equal  to  the  difference  between  the 
stumpage  payments  made  and  the 
periodic  payment  required.  If  the 
purchaser's  stumpage  payments  equal  or 
exceed  the  scheduled  periodic  payment 
then  the  periodic  payment  requirement 
is  satisfied  and  no  additional  payment  is 
necessary. 


In  discussing  S  223.50(d)  in  the 
preamble  of  the  proposed  rule,  the 
Forest  Service  specified  that  the 
additional  periodic  payment  would  be 
75  percent  of  the  "bid  value"  and  that 
the  Forest  Service  would  reduce  the 
periodic  payment  amoimt  due  if  the 
payment  would  result  in  a  purchaser's 
credit  balance  for  timber  charges 
exceeding  the  current  contract  value. 
The  reference  to  "bid  value"  in  this 
discussion  was  ambiguous.  Accordingly, 
the  final  rule  modifies  the  definition  for 
"total  contract  value"  in  {  223.50(a)  to 
clarify  the  ambiguity  and  adds  a  new 
term  and  definition  for  "current  contract 
value."  Under  the  final  rule,  "current 
contract  value"  is  defined  as  the  sum  of 
the  products  of  current  contract  rates, 
and,  in  a  scaled  sale,  estimated 
remaining  unsealed  volume  or,  in  a  tree 
measurement  sale,  estimated  remaining 
quantities  by  species  of  included  timber 
meeting  utilization  standards.  The 
revised  definitions  in  the  final  rule  also 
make  clear  that  both  the  Initial  periodic 
payment  and  the  additional  periodic 
payment  will  be  based  on  the  total 
contract  value  at  bid  date,  excluding 
required  deposits,  not  on  "bid  value." 

Summary 

Having  fully  considered  the  comments 
on  the  proposed  rule,  the  Department  is 
adopting  a  final  rule  to  amend  the 
downpayment  requirements  in  timber 
sale  contracts,  to  establish  periodic 
payment  requirements  and  to  coordinate 
implementation  of  this  final  rule  with  its 
companion  provision  on  market-related 
contract  term  additions  which  was 
adopted  December  7, 1990  (55  FR  50643). 

This  rule  strengthens  the  current 
downpayment  requirement  by 
increasing  both  the  amount  and  the 
period  of  retention  for  certain  sales.  The 
rule  will  also  fully  implement  the 
periodic  payment  requirement  of  the 
Federal  Timber  Contract  Payment 
Modification  Act  The  periodic  payment 
requirements  are  structured  to  reflect 
the  progression  of  normal  harvest 
operation.  The  payment  period 
considers  the  fact  that,  in  many 
contracts,  purchasers  must  buUd  roads 
before  harvest  can  begin.  Therefore,  the 
initial  periodic  payment  is  halfway 
through  the  harvest  period.  Setting  this 
initial  payment  at  35  percent  of  total 
contract  value  similarly  recognizes 
normal  harvest  scheduling,  llie 
Department  will  not  require  the  use  of 
periodic  payments  on  sales  having  less 
than  one  operating  season.  The 
Department  has  determined  that 
requirements  for  a  downpayment, 
immediate  harvest,  and  advance 
deposits  made  the  periodic  payment 


redundant  for  sales  of  such  s! 
duration. 

The  Department  considerei 
effects  of  both  the  downpayn 
the  periodic  payment  in  this  i 
rule  combines  various  financ 
requirements  to  meet  the  inte 
Act.  In  so  doing,  the  Departra 
believes  this  rule  will  also  en 
prompt  and  orderly  harvest  o 
ensure  an  orderly  flow  of  rev 
timber  sales,  and  increase  fir 
security  during  the  contract  f 

This  final  rule  is  effective  i 
publication.  The  requirement 
Administrative  Procedure  Ac 
a  30-day  waiting  period  (5  U. 
does  not  apply.  TTie  APA  spe 
exempts  rules  concerning  Ag 
management,  public  property 
contracts  from  notice  and  coi 
requirements  or  the  30-day  w 
period  (5  U.S.C.  553(a)(2)).  TY 
of  Agriculture  has  waived  thi 
exemption  for  USDA  agencie 
to  the  notice  and  comment  pr 
the  APA  (38  FR  13804,  July  24 
waiver  does  not  affect  the  stj 
exemption  from  the  waiting  p 
requirement  of  5  U.S.C.  553(d 
Accordingly,  this  rule  may  bt 
effective  upon  publication.  Tl 
Department  chooses  to  make 
effective  upon  publication  be 
companion  provision  on  marl 
contract  term  addition  becan 
January  7.  ISei.  and  contract 
modified  under  that  rule  until 
takes  effect 

The  Department  notes  that 
rule  contains  several  changei 
proposed  rule.  The  Departme 
concludes  that  these  changes 
proposed  rule  are  a  logical  oi 
the  proposed  rule  and  comm< 
received  and  do  not  require  f 
notice  and  comment 

Regulatory  Impact 

This  action  has  been  reviei 
pursuant  to  Executive  Order 
Department  of  Agriculture  pr 
and  it  has  been  determined  ti 
regulation  is  not  a  major  rule 
implements  the  requirement  < 
Federal  Timber  Contract  Pay 
Modification  Act  requiring  di 
of  Agriculture  to  provide  for 
downpayments  and  periodic 
for  Forest  Service  timber  sale 
While  the  final  rule  would  ch 
certain  purchasers  would  pa} 
the  final  rule  would  not  chan; 
amount  of  money  that  purcha 
pay  for  their  sales.  Exclusive 
statutory  requirements,  this  r 
not  have  an.  aimual  effiect  on 
economy  of  $100  million  or  m 
would  not  result  in  a  ir.ajor  ir 
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In  discussing  {  223.50(d)  in  the 
preamble  of  the  proposed  rule,  the 
Forest  Service  specified  that  the 
additional  periodic  payment  would  be 
75  percent  of  the  "bid  value"  and  that 
the  Forest  Service  would  reduce  the 
periodic  payment  amount  due  if  the 
payment  would  result  in  a  purchaser's 
credit  balance  for  timber  charges 
exceeding  the  current  contract  value. 
The  reference  to  "bid  value"  in  this 
discussion  was  ambiguous.  Accordingly, 
the  final  rule  modifies  the  definition  for 
"total  contract  value"  in  S  223.50(a)  to 
clarify  the  ambiguity  and  adds  a  new 
term  and  definition  for  "current  contract 
value."  Under  the  final  rule,  "current 
contract  value"  is  defined  as  the  sum  of 
the  products  of  current  contract  rates, 
and,  in  a  scaled  sale,  estimated 
remaining  unsealed  volume  or,  in  a  tree 
maasurement  sale,  estimated  remaining 
quantities  by  species  of  included  timber 
meeting  utilization  standards.  The 
revised  definitions  in  the  final  rule  also 
make  clear  that  both  the  initial  periodic 
payment  and  the  additional  periodic 
payment  will  be  based  on  the  total 
contract  value  at  bid  date,  excluding 
required  deposits,  not  on  "bid  value." 

Summary 

Having  fully  considered  the  comments 
on  the  proposed  rule,  the  Department  is 
adopting  a  final  rule  to  amend  the 
downpayment  requirements  in  timber 
sale  contracts,  to  establish  periodic 
payment  requirements  and  to  coordinate 
implementation  of  this  final  rule  with  its 
companion  provision  on  market-related 
contract  term  additions  which  was 
adopted  December  7, 1990  (55  FR  50643). 

This  rule  strengthens  the  current 
downpayment  requirement  by 
increasing  both  the  amount  and  the 
period  of  retention  for  certain  sales.  The 
rule  will  also  fully  implement  the 
periodic  payment  requirement  of  the 
Federal  Timber  Contract  Payment 
Modification  AcL  The  periodic  payment 
requirements  are  structured  to  reflect 
the  progression  of  normal  harvest 
operation.  The  payment  period 
considers  the  fact  that,  in  many 
contracts,  purchasers  must  build  roads 
before  harvest  can  begin.  Therefore,  the 
initial  periodic  payment  is  halfway 
through  the  harvest  period.  Setting  this 
initial  payment  at  35  percent  of  total 
contract  value  similarly  recognizes 
normal  harvest  scheduling.  The 
Department  will  not  require  the  use  of 
periodic  payments  on  sales  having  less 
than  one  operating  season.  The 
Department  has  determined  that 
requirements  for  a  downpayment. 
immediate  harvest  and  advance 
deposits  made  the  periodic  payment 


redundant  for  sales  of  such  short 
duration. 

The  Department  considered  the  total 
effects  of  both  the  downpayment  and 
the  periodic  payment  in  this  rule.  I'he 
rule  combines  various  financial 
requicemeots  to  meet  the  intent  of  the 
Act.  In  so  doing,  the  Department 
believes  this  rule  will  also  encourage  the 
prompt  and  orderiy  harvest  of  timber, 
ensure  an  orderly  flow  of  revenues  fitjm 
timber  sales,  and  increase  financial 
security  during  the  contract  period. 

This  final  rule  is  effective  upon 
publication.  The  requirement  of  the 
Administrative  Procedure  Act  (APA)  for 
a  30-day  waiting  period  (5  U.S.C.  553(d)) 
does  not  apply.  Tlie  APA  specifically 
exempts  rules  concerning  Agency 
management,  public  property  or 
contracts  from  notice  and  comment 
requirements  or  the  30-day  waiting 
period  (5  US.C.  553(a)(2)).  The  Secretary 
of  Agriculture  has  waived  this  statutory 
exemption  for  USDA  agencies  solely  as 
to  the  notice  and  comment  provisions  of 
the  APA  (38  FR  13804,  July  24. 1971);  the 
waiver  does  not  a^ect  the  statutory 
exemption  from  the  waiting  period 
rcquiremeat  of  5  U.S.C.  553(d). 
Accordingly,  this  rule  may  be  made 
effective  upon  publication.  The 
Department  chooses  to  make  the  rule 
effective  upon  publication  because  the 
companion  provision  on  market-related 
contract  term  addition  became  final  on 
January  7, 1991.  and  contracts  cannot  be 
modified  under  that  rule  until  this  rule 
takes  effect 

The  Department  notes  that  the  final 
rule  contains  several  changes  from  the 
proposed  rule.  The  Department 
concludes  that  these  changes  from  the 
proposed  rule  are  a  logical  outgrowth  of 
the  proposed  rule  and  comments 
received  and  do  not  require  further 
notice  and  comment 

Regulatory  Impact 

This  action  has  been  reviewed 
pursuant  to  Executive  Order  12291  and 
Department  of  Agriculture  procedures, 
and  it  has  been  determined  that  this 
regulation  is  not  a  major  rule.  It 
implements  the  requirement  of  the 
Federal  Timber  Contract  Payment 
Modification  Act  requiring  the  Secretary 
of  Agricultiu-e  to  provide  for 
downpayments  and  periodic  payments 
for  Forest  Service  timber  sale  contracts. 
While  the  final  rule  would  change  when 
certain  purchasers  would  pay  for  timber, 
the  fmal  rule  would  not  change  the  total 
amount  of  money  that  purchasers  would 
pay  for  their  sales.  Exclusive  of  the 
statutory  requirements,  this  rule  would 
not  have  an  aimual  effect  on  the 
economy  ol  $100  million  or  more  and 
wotdd  not  result  in  a  ir.a)or  increase  in 


costs  for  consumers,  individual 
industries,  Federal,  State,  or  local 
Government  agencies,  or  geographic 
regions.  The  rule  also  would  not  result 
in  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  final  rule  should 
strengthen  the  United  States  forest 
products  industry  by  implementing 
Congressional  direction  to  promote 
orderiy  harvest  and  payment  for 
National  Forest  timber  and  to  deter 
speculation  on  Forest  Service  timber 
sales  and,  thereby,  should  help  to 
preserve  the  structure  of  the  industry 
and  the  employment  generated  by  it 

Moreover,  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  The  downpayment  and 
periodic  payments  are  required  by 
statute  and  will  not  adversely  affect 
those  small  entities  who  harvest  their 
National  Forest  timber  sales  in  a  timely 
manner. 

The  provisions  of  this  rule  are  limited 
to  administrative  and  business  practices 
related  to  contract  administration  and, 
therefore,  have  no  effect  on  forest 
resources.  Each  timber  sale  is  subject  to 
analysis  of  its  environmental  effects 
before  it  is  sold.  This  rule  is  intended  to 
have  a  positive  economic  and  social 
effect  by  averting  defaults,  maintaining 
Treasury  receipts,  and  helping  stabilize 
industry  and  timber-dependent 
communities.  As  such,  this  rule  is 
strictiy  procedural  and  would  have  no 
impact  on  the  quality  of  the  human 
environment,  individually  or 
cumulatively.  Therefore,  documentation 
of  an  analysis  of  environmental  effects 
of  this  rule  in  an  environmental 
assessment  or  an  environmental  impact 
statement  is  not  required. 

Furthermore,  the  final  rule  would  not 
result  in  additional  procedures, 
paperwork,  or  other  information 
collection  not  already  required  by  law 
and  approved  for  use.  Under  this  rule, 
only  purchasers  who  wish  to  modify 
existing  contracts  to  take  advantage  of 
the  periodic  pajrment  and  market- 
related  contract  term  addition  program 
are  required  to  make  a  written  request 
This  requirement  is  a  simple  election 
which  does  not  require  the  purchaser  to 
produce  "facts"  or  "opinions". 
Therefore,  the  Departinent  concludes 
that  this  requirement  does  not  constitute 
a  "collection  of  information"  (under  5 
CFR  1320.7(c)  or  44  U.S.C.  3507(a))  and 
review  pursuant  to  the  PaperwOTk 
Reduction  Act  is  not  required. 


lists  of  Subjects  in  36  CFR  Part  223 

Exports,  Government  contracts. 
National  forests.  Reporting  and 
recordkeeping  requirements.  Timber. 

Therefore,  for  the  reasons  set  forth 
above,  subpart  B  of  part  223  of  chapter  11 
of  title  36  of  the  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  223— SALE  ANO  DISPOSAL  OF 
NATIONAL  FOREST  SYSTEM  TIMBER 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  90  Stat.  2968.  It)  U.S.C.  472a:  M 
Stat.  2213. 16  U.S.C.  618;  onleM  otherwise 
noted. 

Subpart  B— Timber  Sale  Contracta 
[Amended] 

2.  Amend  $  223.49  by  revising 
paragraph  (a)  introductory  text  and 
paragraphs  (a)  (1)  through  (4).  (c).  (d). 
and  adding  a  new  paragr^h  (j)  to  read 
as  follows: 

S  223.49    Downpayment 

(a)  For  the  purposes  of  this  section, 
the  terms  listed  in  this  paragraph  shall 
have  the  following  meaning; 

(1)  TotaJ  bid  value  is  the  sura  of  the 
products  obtained  by  multiplying  the 
rate  the  purchaser  bid  for  each  species 
by  the  estimated  volume  listed  in  the 
contract. 

(2)  Ineffective  purchaser  credit  is  that 
portion  of  the  credit  earned,  pursuant  to 
a  specific  Forest  Service  timber  sale 
contract  for  construction  of  specified 
roads,  or  for  other  purposes  in  such 
contract  that  exceeds  the  current 
contract  value,  minus  base  rate  value  as 
defined  in  that  contract  and,  thus,  is  an 
amount  that  cannot  be  applied  toward 
stumpage  charges. 

(3)  Bid  premium  is  the  amount  in 
excess  of  the  advertised  value  that  a 
purchaser  bids  for  timber  offered. 

(4)  Lump  sum  timber  saJes  are 
premeasured  sales  where  the  entire 
value  of  the  sale  is  paid  in  one  payment 
at  time  of  release  for  cutting. 

•   ■     •        •        •        * 

(c)  The  minimum  downpayment  shall 
be  equivalent  to  10  percent  of  the  total 
advertised  value  of  each  sale,  phis  20 
percent  of  the  bid  premium,  except  in 
those  geographic  areas  where  the  Chief 
of  the  Forest  Service  determines  that  it 
is  necessary  to  increase  the  amount  ef 
the  downpayment  in  order  to  deter 
speculation.  To  determine  the  amount  of 
the  downpayment  due  on  a  sale  where 
the  timber  is  measured  in  units  other 
than  board  feet,  the  Forest  Service  shall 
convert  the  measure  to  board  feet,  using 
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appropriate  conversion  factors  with  any 
necessary  adjustment. 

(d)  On  scaled  sales,  a  purchaser 
cannot  apply  the  amount  deposited  as  a 
downpayment  to  cover  other  obligations 
due  on  that  sale  until  stumpage  value 
representing  25  percent  of  the  total  bid 
value  of  the  sale  has  been  charged  and 
paid  for.  On  tree  measurement  sales,  a 
purchaser  cannot  apply  the  amount 
deposited  as  a  downpayment  to  cover 
other  obligations  due  on  that  sale  until 
stumpage  value  representing  25  percent 
of  the  total  bid  value  of  the  sale  is 
shown  on  the  timber  sale  statement  of 
account  to  have  been  cut,  removed,  and 
paid  for.  For  lump  sum  sales,  the 
downpayment  amount  may  be  applied 
to  payment  for  release  of  the  single 
payment  unit 
***** 

(j)  In  order  to  deter  speculation,  tiie 
Chief  of  the  Forest  Service  may  increase 
the  period  for  retention  of  the 
downpayment  for  future  contracts 
subject  to  such  criteria  as  the  Chief  may 
adopt  after  giving  the  public  notice  and 
opportunity  to  comment 

3.  Revise  $  223.50  to  read  as  follows: 

S  223.50    Pertodic  payments. 

(a)  For  the  purposes  of  this  section, 
the  follovtring  terms  have  the  meaning 
given: 

(1)  Total  contract  value  is  the  product 
of  the  estimated  volume  of  the  sale 
multiplied  by  the  rates  bid  by  the 
purchaser.  Total  contract  value  excludes 
required  deposits  and  is  determined  at 
bid  date. 

(2)  Current  contract  value  is  the  sum 
of  the  products  of  the  current  contract 
rates  and,  in  a  scaled  sale,  estimated 
remaining  unsealed  volume  or,  in  a  tree 
measurement  sale,  the  estimated 
remaining  quantities  by  species  of 
included  timber  meeting  utilization 
standards. 

(3)  Normal  operating  season  is  the 
period  so  specified  in  a  timber  sale 
contract 

(4)  Periodic  payment(s)  is/are 
amount(s)  specified  in  a  timber  sale 
contract  that  a  purchaser  must  pay  by 
the  periodic  payment  determination 
date(s)  unless  reduced  by  amounts  paid 
as  stumpage  for  volume  removed. 

(5)  A  periodic  payment  determination 
date  is  a  date  specified  in  a  timber  sale 
contract  upon  which  the  Forest  Service 
will  compare  the  payments  made  by  the 
timber  sale  purchaser  for  timber  charges 
(stumpage),  exclusive  of  required 
deposits,  with  the  periodic  payment 
amount  required  as  of  that  date  in  the 
contract. 

(b)  Except  for  lump  sum  sales,  each 
timber  sale  contract  of  more  than  one 
full  normal  operating  season  shall 


provide  for  periodic  payments.  The 
number  of  periodic  payments  required 
will  be  dependent  upon  the  number  of 
noi-mal  operating  seasons  within  the 
contract  but  shall  not  exceed  two  such 
payments  during  the  course  of  the 
contract.  Periodic  payments  must  be 
made  by  the  periodic  payment 
determination  date,  except  that  the 
amount  of  the  periodic  payment  shall  be 
reduced  to  the  extent  that  timber  has 
been  removed  and  paid  for  by  the 
periodic  payment  determination  date. 
Should  the  payment  fall  due  on  a  date 
other  than  normal  billing  dates,  the 
contract  shall  provide  that  the  payment 
date  will  be  extended  to  coincide  writh 
the  next  timber  sale  statement  of 
account  billing  date. 

(1)  At  a  minimum,  each  such  contract 
shall  require  an  initial  periodic  payment 
at  the  midpoint  between  the  specified 
road  completion  date  and  the 
termination  date.  If  there  is  no  road 
construction  requirement  payment  shall 
be  due  at  the  midpoint  between  award 
date  and  the  termination  date. 

(2)  Contracts  exceeding  2  full 
operating  seasons  shall  require  an 
additional  periodic  pajrment  to  be  due 
no  later  than  the  midpoint  of  the  last 
normal  operating  season  or  12  months 
from  the  initial  periodic  payment 
whichever  date  is  first. 

(c)  Each  timber  sale  contract  shall 
require  the  initial  periodic  payment  to 
equal  35  percent  of  the  total  contract 
value  or  50  percent  of  the  bid  premium, 
whichever  is  greater.  The  amount  of  this 
periodic  paj-ment  will  be  reduced  if  the 
payment  would  result  in  the  purchaser's 
credit  balance  for  timber  charges 
exceeding  the  current  contract  value. 

(dj  Where  an  additional  periodic 
payment  is  required  by  the  timber  sale 
contract  this  payment  will  equal  75 
percent  of  the  total  contract  value.  The 
amount  of  this  periodic  payment  will  be 
reduced  if  the  payment  would  result  in 
the  purchaser's  credit  balance  for  timber 
charges  exceeding  the  current  contract 
value. 

(e)  Periodic  payment  determination 
dates  that  have  not  been  reached  shall 
be  adjusted  when  contract  term 
adjustments  are  granted  under  36  CFR 
223.46  or  market-related  contract  term 
additions  are  granted  under  36  CFR 
223.52.  Periodic  payment  determination 
dates  shall  not  be  adjusted  when 
contract  term  extension  is  granted  under 
the  general  authority  of  36  CFR  223.115. 

(f)  In  accordance  with  36  CFR 
223.52(a),  no  contract  executed  before 
July  31, 1991.  shall  be  modified  to 
include  contract  provisions  allowing  for 
market-related  contract  term  additions 
unless  the  purchaser  makes  a  written 
request  to  the  Contracting  Officer  by 


September  16, 1991.  for  a  simultaneous 
modification  implementing  the  periodic 
payment  requirements  of  this  section. 
The  midpoint  payment  clause  in 
contracts  executed  before  July  31. 1991. 
is  not  the  "periodic  payment 
requirement"  mandated  by  36  CFR 
223.S2(a). 

Dated:  July  24. 1991. 
|oha  H.  Beuter, 

Acting  Assistant  Secretary  for  Natural 

Resources  and  En  vironmenU 

[FR  Doc.  91-18015  Filed  7-30-91: 6:45  amj 
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RIN  3120-AB53 

Implementation  of  Environmental 
Laws 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Final  rules. 


summary:  We  are  revising  our 
regulations  at  49  CFR  parts  1105  et  seq. 
(Guidelines  for  Implementation  of  the 
National  Environmental  Policy  Act  of 
1929)  and  49  CFR  1106  et  seq. 
(Implementation  of  the  Energy  Policy 
and  Conservation  Act  of  1975)  '  to  (1) 
combine  the  two  sets  of  regulations;  (2) 
revise  and  clarify  the  content 
requirements  for  environmental  and 
historic  reports;  (3)  provide  for  service 
of  environmental  reports  on  various 
state,  federal  and  local  agencies:  (4) 
eliminate  unnecessary  requirements; 
and  (5)  reclassify  and  clarify  the  types 
of  actions  for  which  environmental  and/ 
or  historic  reports  and  analyses  are 
required.  We  are  also  revising  our 
regulations  at  49  CFR  parts  1150, 1152, 
and  1160  with  respect  to  the 
Commission's  implementation  of  various 
environmental  and  energy  laws.  We 
published  proposed  rules  in  the  Federal 
Register  on  March  30. 1990  at  55  FR 
11973.  Twenty  parties  filed  comments. 
Having  carefully  considered  all  the 
comments,  we  now  adopt  regulations  to 
enable  us  to  meet  our  responsibilities 
under  the  National  Environmental  Policy 
Act  of  1969,  42  U.S.C.  4321-43,  and 
related  laws,  including  the  Energy  Policy 


'  These  regulation)  were  issued  in  Revision  of 
Natl  Envt  Policy  Act  Guidelines,  363  LC.C  653 
(1980).  and  Implementation  of  the  Energy  Policy  and 
Conservation  Act.  357 1.CC  599  (1978J.  respectively. 


'Fedefal  Wegi»< 

and  Conservation  Act  of  197 
6362(b),  National  Historic  Pr 
Act  16  U.RC.  470f.  Coastal : 
Management  Act  16  U.S.C  t 
and  Endangered  Species  Ad 
1531,  as  set  forth  below. 

CFFtCTlVE  DATE:  These  rules 
become  effective  on  Septeml 

FOR  PURTHCR  INFORMATION  ( 

Elaine  Kaiser,  (202)  275-0804 
Johnson,  (202)  275-7318.  [TD 
hearing  irnpaired:  (202)  275-1 

SUPPLEMENTARY  INFORMAT1C 

Additional  information  is  co 
the  Commission's  decision.  1 
a  copy  of  the  full  decision,  w 
or  pick  up  in  person  from:  Dj 
Concepts  Inc..  room  2229,  Inl 
Commerce  Commission  Buil( 
Washington  DC  20423.  Telep 
289-4357/4359.  [Assistance  f 
hearing  impaired  is  avaitabli 
TDD  services,  (202)  275-1721 
This  action  will  improve  o 
assess  whe^er  our  decision: 
significantly  affect  either  the 
the  human  environment  or  tl 
conservation  of  energy  resou 
not  have  a  significant  overal 
a  substantial  number  of  sma! 

List  of  Sut>ieGt8 

49  CFR  Part  1011 

Administrative  practice  ar 
procedure.  Authority  delegat 
(Government  agencies),  Orgi 
and  functions  (Government  f 

49  CFR  Part  1105 

Environmental  impact  stat 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1106 

Energy  conservation,  Repo 
recordkeeping  requirements. 

49  CFR  Part  1150 

Administrative  practice  an 
procedure.  Railroads. 

49  CFR  Part  1152 

Administrative  practice  an 
procedure.  Railroads,  R^ort 
recordkeeping  requirements. 
System  of  Accounts. 

49  CFR  Part  1180 

Administrative  practice  an 
procedure,  Bankruptcy,  Railn 
Reporting  and  recordkeeping 
requirements. 

Decided:  July  19, 1991. 
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September  16, 1991.  for  a  simultaneous 
modification  implementing  the  periodic 
payment  requirements  of  th:-3  section. 
The  midpoint  payment  clause  in 
contracts  executed  before  July  31. 1991. 
is  not  the  "periodic  payment 
requirement"  mandated  by  36  CFR 
223.52(a). 

Dated:  July  24. 1991. 
John  H.  Bouter, 

Acting  Assistant  Secretary  for  Natural 

Resources  and  En  vironment 

[FR  Doc.  91-18015  Filed  7-30-91;  6:45  amj 
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summary:  We  are  revising  our 
regulations  at  49  CFR  parts  1105  et  seq. 
(Guidelines  for  Implementation  of  the 
National  Environmental  Policy  Act  of 
1929)  and  49  CFR  1106  et  seq. 
(Implementation  of  the  Energy  Policy 
and  Conservation  Act  of  1975)  '  to  (1) 
combine  the  two  sets  of  regulations;  (2) 
revise  and  clarify  the  content 
requirements  for  environmental  and 
historic  reports;  (3)  provide  for  service 
of  en\'ironmental  reports  on  various 
state,  federal  and  local  agencies:  (4) 
eliminate  unnecessary  requirements: 
and  (5)  reclassify  and  clarify  the  types 
of  actions  for  which  environmental  and/ 
or  historic  reports  and  analyses  are 
required.  We  are  also  revising  our 
regulations  at  49  CFR  parts  1150, 1152, 
and  1160  with  respect  to  the 
Commission's  implementation  of  various 
environmental  and  energy  laws.  We 
published  proposed  rules  in  the  Federal 
Register  on  March  30. 1990  at  55  FR 
11973.  Twenty  parties  filed  comments. 
Having  carefully  considered  all  the 
comments,  we  now  adopt  regulations  to 
enable  us  to  meet  our  responsibilities 
under  the  National  Environmental  Policy 
Act  of  1969,  42  U.S.C.  4321-43.  and 
related  laws,  including  the  Energy  Policy 


'  The»e  regulaliona  were  issued  in  Revision  of 
NatL  Envt  Policy  Act  Guidelines,  363  LC.C  653 
(1980).  and  Implementation  of  the  Energy  Policy  and 
ConservaUon  Act.  357 1.CC  599  (1978J.  respectively. 


and  Conservation  Act  of  1975.  42  U.S.C. 
6362(b),  National  Historic  Preservation 
Act,  16  U.&C.  470f.  Coastal  Zone 
Management  Act,  16  U.S.C  1451  et  seq., 
and  Endangered  Specie*  Act,  16  U.S.C. 
1531,  as  set  forth  below. 

EFFSCTWE  OATE:  These  rules  will 
become  effective  on  September  29, 1991. 

FOR  PURTHCR  MPORMATION  CONTACT 

Elaine  Kaiser,  (202)  275-0804,  or  Harold 
Johnson,  (202)  275-7316.  [TDD  for 
hearing  iinpaired:  (202)  275-1721.) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts  Inc..  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services.  (202)  275-1721.] 

This  action  will  improve  our  ability  to 
assess  whe^er  our  decisions  will 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resotuces.  It  will 
not  have  a  significant  overall  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects 

49  CFR  Part  1011 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Organization 
and  functions  (Government  agencies). 

49  CFR  Part  1105 

Environmental  impact  statements. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1106 

Energy  conservation.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  1150 

Administrative  practice  and 
procedure.  Railroads. 

49  CFR  Part  1152 

Admini&trative  practice  and 
procedure.  Railroads,  Reporting  and 
recordkeeping  requiremenls.  Uniform 
System  of  Accounts. 

49  CFR  Part  1180 

Administrative  practice  and 
procedure,  Bankruptcy,  Railroads. 
Reporting  and  recordkeeping 
requirements. 

Decided:  fuiy  19, 1991. 


By  the  Commismon,  Chatnnan  Philbin.  Vice 
Chairman  Emmett,  Commissioners  Simmoiw, 
PtiiUips.  and  McOooald. 

Sidney  L.  Strickland,  Jr.. 
Secretary, 

For  the  reasons  set  forth  in  the 
Preamble,  title  49,  chapter  X,  parts  1011. 
1105, 1106. 1150, 1152,  and  1180  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows. 

PART  1011— COMMISSION 
ORGANIZATION;  OCLEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  part  1011 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10301. 10302, 10304. 
10305.  10321;  31  U.S.C.  9701;  5  U.S.C.  553. 

2.  In  9  1011.8,  a  new  paragraph  (c)(9) 
is  added  to  read  as  follows: 

$1011.8    Deieoatlona  of  autnortty  by  ttw 
Interstate  Commefca  CommiMion  to 
specific  bureaus  and  offices  of  the 
Commission. 


(c)  •  •  * 

(9)  To  issue  a  decision  making  a 
finding  of  no  significant  impact  in 
exemption  proceedings. 

3.  Part  1105  is  revised  to  reed  as 
follows: 

PART  1105— PROCEDURES  FOR 
IMPLEMENTATION  OF 
ENVIRONMENTAL  LAWS 

1105.1  Purpose. 

1105.2  Responsibility  for  administration  of 
these  niies. 

1105.3  Information  and  assistance. 

1105.4  Dermitions. 

1105.5  Determinative  criteria. 

1105.6  Classification  of  actions. 

1105.7  Environmental  reports. 

1105.8  Historic  reports. 

1105.9  Coastal  Zone  Management  Act 
requirements. 

1105.10  Commission  procedures. 

1105.11  Transmittal  letter  for  applicant's 
report. 

1105.12  Sample  newspaper  notices  for 
abandonment  exemption  rases. 

Aythority:  49  U.S.C  10321, 10505.  lOBOl. 
10903-10906,  and  11343;  16  U.S.C  470f,  1451. 
and  1531:  42  U.S.C.  4332  and  6362{b]:  and  5 
U.S.C.  553  and  559. 

91105.1    Purpoae. 

These  rules  are  designed  to  assure 
adequate  consideration  of 
environmental  and  energy  factors  in  the 
Coihmission's  decisionmaking  process 
pursuant  to  the  National  Environmental 
Policy  Act,  42  U.S.C.  4332r  the  Energy 
Policy  and  Conservation  Act  42  U.S.C. 
e362(b};  and  related  laws,  including  the 
National  Historic  Preservation  Act,  18 
U.S.C  470f,  the  Coastal  Zone 
Management  Act.  16  U.S.C  1451,  and 


the  Endangered  Species  Act,  10  U.S.C 
1531. 

$1105.2    ReeponslMWty  for  editnlstrsMoo 
.  of  these  rules. 

The  Director  of  the  Office  of 
Bconomics  shall  have  general 
riesponsibility  for  the  overall 
management  and  functioning  of  the 
Section  of  Energy  and  Environment.  The 
Director  is  delegated  the  authority  to 
sign,  on  behalf  of  the  Commission, 
memoranda  of  agreement  entered  into 
pursuant  to  36  CFR  800.5(e)(4)  regarding 
historic  preservation  matters.  The  Chief 
of  the  Section  of  Energy  and 
Environment  is  responsible  for  the 
preparation  of  documents  under  these 
rules  and  is  delegated  the  authority  to 
provide  interpretations  of  the 
Commission's  NEPA  process,  to  render 
initial  decisions  on  requests  for  waiver 
or  modification  of  any  of  these  rules  for 
individual  proceedings,  and  to 
recommend  rejection  of  environmental 
reports  not  in  compliance  with  these 
rules.  This  delegated  authority  shall  be 
used  only  in  a  manner  consistent  with 
Commission  policy.  The  Director  may 
further  delegate  procedural  authority  to 
the  Chief  of  the  Section  of  Energy  and 
Environment  as  appropriate.  Appeals  to 
the  Commission  will  be  available  as  a 
matter  of  right. 

$  1 105.3    Information  and  assistance. 

Information  and  assistance  regarding 
the  rules  and  the  Commission's 
enviromnental  and  historic  review 
process  is  available  from  the  Section  of 
Energy  and  Environment,  Interstate 
Commerce  Commission.  12th  & 
Constitution  Ave.  NW.,  Washington.  DC 
20423.  Telephone:  202-275-7684. 

$1105.4    Deftnltions. 

In  addition  to  the  definitions 
contained  in  the  regulations  of  the 
Council  on  Enviromnental  Quality  (40 
CFR  Part  1508),  the  following  definitions 
apply  to  these  regulationr 

(a)  Act  means  the  Interstate 
Commerce  Act,  Subtitle  IV  of  Title  49, 
U.S.  Code,  as  amended. 

(b)  Applicant  means  any  person  or 
entity  seeking  Commission  action, 
whether  by  application,  petition,  notice 
of  exemption,  or  any  other  means  that 
Initiates  a  formal  Commission 
proceeding. 

(c)  Commission  means  the  Interstate 
Commerce  Commission. 

(d)  Environmental  Assessment  or 
"EA"  means  a  concise  public  document 
for  which  the  Commission  is  responsible 
that  contains  sunicient  information  for 
determining  whether  to  prepare  an 
Environmental  Impact  Statement  or  to 
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make  a  finding  of  no  significant 
environmental  impact. 

(e)  Environmental  documentation 
means  either  an  Environmental  Impact 
Statement  or  an  Environment"! 
Assessment. 

(f)  Environmental  Impact  Statement 
or  "EIS"  means  the  detailed  written 
statement  required  by  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2)(c),  for  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

(g)  Environmental  Report  means  a 
document  filed  by  the  applicant(8)  that: 

(1)  provides  notice  of  the  proposed 
action;  and 

(2)  evaluates  its  environmental 
impacts  and  any  reasonable  alternatives 
to  the  action.  An  environmental  report 
may  be  in  the  form  of  a  proposed  draft 
Environmental  Assessment  or  proposed 
draft  Environmental  Impact  Statement. 

(h)  Filing  means  any  request  for  ICC 
authority,  whether  by  application, 
petition,  notice  of  exemption,  or  any 
other  means  that  initiates  a  formal 
Commission  proceeding. 

(i)  Section  of  Energy  and  Environment 
or  "SEE"  means  the  Section  that 
prepares  the  Commission's 
environmental  documents  and  analyses. 

0)  Third-Party  Consultant  means  an 
independent  contractor,  utilized  by  the 
applicant,  who  works  with  SEE's 
approval  and  under  SEE's  direction  to 
prepare  any  necessary  environmental 
documentation.  The  third  party 
consultant  must  act  on  behalf  of  the 
Commission.  The  railroad  may 
participate  in  the  selection  process,  as 
well  as  in  the  subsequent  preparation  of 
environmental  documents.  However,  to 
avoid  any  impermissible  conflict  of 
interest  [i.e.  essentially  any  financial  or 
other  interest  in  the  outcome  of  the 
railroad-sponsored  project),  the  raih-oad 
may  not  be  responsible  for  the  selection 
or  control  of  independent  contractors. 

§  1105.5    Determinative  criteria. 

(a)  In  determining  whether  a  "major 
Federal  action"  (as  that  term  is  defmed 
by  the  Council  on  Environmental 
Quahty  in  40  CFR  1508.18)  has  the 
potential  to  affect  significantly  the 
quahty  of  the  human  environment,  the 
Commission  is  guided  by  the  definition 
of  "significantly"  at  40  CFR  1508.27. 

(b)  A  finding  that  a  service  or 
transaction  is  not  within  the  ICC's 
jurisdiction  does  not  require  an 
environmental  analysis  under  the 
National  Environmental  Policy  Act  or 
historic  review  under  the  National 
Historic  Preservation  Act. 

(c)  The  environmental  laws  are  not 
triggered  where  the  ICC's  action  is 


nothing  more  than  a  ministerial  act  as 
in: 

(1)  The  processing  of  abandonments 
proposed  under  the  Northeast  Rail 
Services  Act  {45  U.S.C.  744(b)(3)); 

(2)  Statutorily-authorized  interim  trail 
use  arrangements  under  16  U.S.C. 
1247(d)  [see.  49  CFR  1152.29];  or 

(3)  Financial  assistance  arrangements 
under  49  U.S.C.  10905  [see  49  CFR 
1152.27). 

Finally,  no  environmental  analysis  is 
necessary  for  abandonments  are 
authorized  by  a  bankruptcy  court,  or 
transfers  of  rail  lines  under  plans  of 
reorganization,  where  our  function  is 
merely  advisory  under  11  U.S.C.  1166. 
1170.  and  1172. 

S  1 1 05.6    Classification  of  actions. 

(a)  Environmental  Impact  Statements 
will  normally  be  prepared  for  rail 
construction  proposals  other  than  those 
described  in  paragraph  (b)(1)  of  this 
section. 

(b)  Environmental  Assessments  will 
normally  be  prepared  for  the  following 
proposed  actions: 

(1)  Construction  of  connecting  track 
within  existing  rail  rights-of-way.  or  on 
land  owned  by  the  connecting  railroads; 

(2)  Abandonment  of  a  rail  line  (unless 
proposed  under  the  Northeast  Rail 
Services  Act  or  the  Bankruptcy  Act); 

(3)  Discontinuance  of  passenger  train 
service  or  freight  service  (except  for 
discontinuances  of  fi-eight  service  under 
modified  certificates  issued  under  49 
CFR  1150.21  and  discontinuances  of 
trackage  rights  where  the  affected  line 
will  continue  to  be  operated); 

(4)  An  acquisition,  lease  or  operation 
under  49  U.S.C.  10901  or  10910,  or 
consolidation,  merger  or  acquisition  of 
control  under  49  U.S.C.  11343.  if  it  will 
result  in  either 

(i)  operational  changes  that  would 
exceed  any  of  the  thresholds  established 
in  5  1105.7(e)  (4)  or  (5);  or 

(ii)  an  action  that  would  normally 
require  environmental  documentation 
(such  as  a  construction  or 
abandonment); 

(5)  A  rulemaking,  policy  statement,  or 
legislative  proposal  that  has  the 
potential  for  significant  environmental 
impacts; 

(6)  Water  carrier  licensing  under  49 
U.S.C.  10922  that 

(i)  involves  a  new  operation  [i.e.,  one 
that  adds  a  significant  number  of  barges 
to  the  inland  waterway  system  requiring 
the  addition  of  towing  capacity,  or 
otherwise  significantly  alters  an  existing 
operation,  or  introduces  service  to  a 
new  waterway  that  has  had  no  previous 
traffic,  or  involves  the  commencement  of 
a  new  service  that  is  not  statutorily 
exempt);  or 


(ii)  involves  the  transportation  of 
hazardous  materials;  and 

(7)  Any  other  proceeding  not  listed  in 
paragraphs  (a)  or  (c)  of  this  section. 

(c)  No  environmental  documentation 
will  normally  be  prepared  (although  a 
Historic  Report  may  be-required  under 
section  1105.8)  for  the  following  actions: 

(1)  Motor  carrier,  broker,  or  freight 
forwarder  licensing  and  water  carrier 
licensing  not  included  in  section 
1105.6(b)(6); 

(2)  Any  action  that  does  not  result  in 
significant  changes  in  carrier  operations 
[i.e.,  changes  that  do  not  exceed  the 
thresholds  estabhshed  in  section 
1105.7(e)  (4)  or  (5)).  including  (but  not 
limited  to)  all  of  the  following  actions 
that  meet  this  criterion: 

(i)  An  acquisition,  lease,  or  operation 
under  49  U.S.C  10901  or  10910.  or 
consolidation,  merger,  or  acquisition  of 
control  under  49  U.S.C.  11343  that  does 
not  come  within  subsection  (b)(4)  of  this 
section. 

(ii)  Transactions  involving  corporate 
changes  (such  as  a  change  in  the 
ownership  or  the  operator,  or  the 
issuance  of  securities  or  reorganization) 
including  grants  of  authority  to  hold 
position  as  an  officer  or  director, 

(iii)  Declaratory  orders,  interpretation 
or  clarification  of  operating  authority, 
substitution  of  an  applicant,  name 
changes,  and  waiver  of  lease  and 
interchange  regulations; 

(iv)  Pooling  authorizations,  approval 
of  rate  bureau  agreements,  and  approval 
of  shipper  antitrust  immunity; 

(v)  Approval  of  motor  vehicle  rental 
contracts,  and  self  insurance: 

(vi)  Determinations  of  the  fact  of 
competition; 

(3)  Rate,  fare,  and  tariff  actions; 

(4)  Common  use  of  rail  terminals  and 
trackage  rights; 

(5)  Discontinuance  of  rail  freight 
service  under  a  modified  certificate 
issued  pursuant  to  49  CFR  1150.21; 

(6)  Discontinuance  of  trackage  rights 
where  the  affected  line  will  continue  to 
be  operated;  and 

(7)  A  rulemaking,  policy  statement,  or 
legislative  proposal  that  has  no  potential 
for  significant  environmental  impacts. 

(d)  The  Commission  may  reclassify  or 
modify  these  requirements  for  individual 
proceedings.  For  actions  that  generally 
require  no  environmental 
documentation,  the  Commission  may 
decide  that  a  particidar  action  has  the 
potential  for  significant  environmental 
impacts  and  that,  therefore,  the 
applicant  should  provide  an 
environmental  report  and  either  an  EA 
or  an  EIS  will  be  prepared.  For  actions 
generally  requiring  an  EA.  the 
Commission  may  prepare  a  full  EIS 
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(ii)  involves  the  transportation  of 
hazardous  materials;  and 

(7)  Any  other  proceeding  not  listed  in 
paragraphs  (a)  or  (c)  of  this  section. 

(c)  No  environmental  documentation 
will  normally  be  prepared  (although  a 
Historic  Report  may  be-required  under 
section  1105.8)  for  the  following  actions: 

(1)  Motor  carrier,  broker,  or  freight 
forwarder  licensing  and  water  carrier 
licensing  not  included  in  section 
1105.6(b)(6); 

(2)  Any  action  that  does  not  result  in 
significant  changes  in  carrier  operations 
[i.e..  changes  that  do  not  exceed  the 
thresholds  estabUshed  in  section 
1105.7(e)  (4)  or  (5)).  including  (but  not 
limited  to)  all  of  the  following  actions 
that  meet  this  criterion: 

(i)  An  acquisition,  lease,  or  operation 
under  49  U.S.C  10901  or  10910.  or 
consolidation,  merger,  or  acquisition  of 
control  under  49  U.S.C.  11343  that  does 
not  come  within  subsection  (b)(4)  of  this 
section. 

(ii)  Transactions  involving  corporate 
changes  (such  as  a  change  in  the 
ownership  or  the  operator,  or  the 
issuance  of  securities  or  reorganization) 
including  grants  of  authority  to  hold 
position  as  an  officer  or  director; 

(iii)  Declaratory  orders,  interpretation 
or  clarification  of  operating  authority, 
substitution  of  an  applicant,  name 
changes,  and  waiver  of  lease  and 
interchange  regulations; 

(iv)  Pooling  authorizations,  approval 
of  rate  bureau  agreements,  and  approval 
of  shipper  antitrust  immunity: 

(v)  Approval  of  motor  vehicle  rental 
contracts,  and  self  insurance; 

(vi)  Determinations  of  the  fact  of 
competition; 

(3)  Rate,  fare,  and  tariff  actions; 

(4)  Common  use  of  rail  terminals  and 
trackage  rights; 

(5)  Discontinuance  of  rail  fi-eight 
service  under  a  modified  certificate 
issued  pursuant  to  49  CFR  1150.21; 

(6)  Discontinuance  of  trackage  rights 
where  the  affected  line  will  continue  to 
be  operated;  and 

(7)  A  rulemaking,  policy  statement,  or 
legislative  proposal  that  has  no  potential 
for  significant  environmental  impacts. 

(d)  The  Commission  may  reclassify  or 
modify  these  requirements  for  individual 
proceedings.  For  actions  that  generally 
require  no  environmental 
documentation,  the  Conmiission  may 
decide  that  a  peurticidar  action  has  the 
potential  for  significant  environmental 
impacts  and  that,  therefore,  the 
applicant  should  provide  an 
environmental  report  and  either  an  EA 
or  an  EIS  will  be  prepared.  For  actions 
generally  requiring  an  EA,  the 
Commission  may  prepare  a  full  EIS 


where  the  probability  of  significant 
impacts  from  the  particular  proposal  is 
high  enough  to  warrant  an  EIS. 
Alternatively,  in  a  rail  construction,  an 
applicant  can  seek  to  demonstrate  (with 
supporting  information  addressing  the 
pertinent  aspects  of  i  1105.7(e))  that  an 
EA,  rather  than  an  EIS,  will  be  sufficient 
because  the  particular  proposal  is  not 
likely  to  have  a  significant 
environmental  impact.  Any  request  for 
reclassification  must  be  in  writing  and, 
in  a  rail  construction,  should  be 
presented  with  the  prefiling  notice 
required  by  S  1105.10(a)(1)  (or  a  request 
to  waive  that  prefiling  notice  period). 

(e)  The  classifications  in  this  section 
apply  without  regard  to  whether  the 
action  is  proposed  by  application, 
petition,  notice  of  exemption,  or  any 
other  means  that  initiates  a  formal 
Commission  proceeding. 

$1105.7    Environmental  reports. 

(a)  Filing.  An  applicant  for  an  action 
identified  in  S  1105.6  (a)  or  (b)  must 
submit  (v^ith  or  prior  to  its  appHcation, 
petition  or  notice  of  exemption)  an 
Environmental  Report  on  the  proposed 
action  containing  the  information  set 
forth  in  paragraph  (e)  of  this  section. 

(b)  Distribution.  The  applicant  must 
serve  copies  of  the  Environmental 
Report  on: 

(1)  the  State  Clearinghouse  of  each 
State  involved  (unless  the  State  has  no 
clearinghouse): 

(2)  the  State  Environmental  Protection 
Agency  of  each  State  involved: 

(3)  the  State  Coastal  Zone 
Management  Agency  for  any  state 
where  the  proposed  activity  would 
affect  land  or  water  uses  within  that 
State's  coastal  zone: 

(4)  the  head  of  each  county  (or 
comparable  political  entity  including 
any  Indian  reservation)  through  which 
the  hne  goes; 

(5)  the  appropriate  regional  offices  of 
the  Environmental  Protection  Agency; 

(6)  the  U.S.  Fish  and  Wildlife  Service; 

(7)  the  U.S.  Army  Corps  of  Engineers: 

(8)  the  National  Park  Service; 

(9)  the  U.S.  Soil  Conservation  Service: 
and 

(10)  any  other  agencies  that  have  been 
consulted  in  preparing  the  report. 

For  information  regarding  the  names 
and  addresses  of  the  agencies  to  be 
contacted,  interested  parties  may 
contact  SEE  at  the  address  and 
telephone  number  indicated  in  {  1105.3. 
Applicants  filing  a  notice  of  exempt 
abandonment  under  49  CFR  1152.50 
must  file  the  information  required  by 
paragraph  (e)(1)  of  this  section  with  the 
appropriate  State  clearinghouses  at 
least  20  days  prior  to  filing  the  notice  of 
exemption, , 


(c)  Certification.  In  its  Environmental 
Report,  the  applicant  must  certify  that  it 
has  sent  copies  of  the  Environmental 
Report  to  the  agencies  listed  in 
paragraph  (b]  of  this  section  and  that  it 
has  consulted  with  all  appropriate 
agencies  in  preparing  the  report.  These 
consultations  should  be  made  far 
enough  in  advance  to  afford  those 
agencies  a  reasonable  opportunity  to 
provide  meaningful  input.  In  a  notice  of 
exempt  abandonment,  applicant  shall 
also  certify  that  it  has  notified  the 
appropriate  State  clearinghouses  at 
least  20  days  prior  to  filing  the  notice. 
Finally,  in  every  abandonment 
exemption  case,  applicant  shall  certify 
that  it  has  published  in  a  newspaper  of 
general  circulation  in  each  county 
through  which  the  line  passes  a  notice 
that  alerts  the  public  to  the  proposed 
abandonment,  to  available  reuse 
alternatives,  and  to  how  it  may 
participate  in  the  ICC  proceeding. 

(d)  Documentation.  Any  written 
responses  received  from  agencies  that 
were  contacted  in  preparing  the 
Environmental  Report  shall  be  attached 
to  the  report.  Oral  responses  from  such 
agencies  shall  be  briefly  summarized  in 
the  report  and  the  names,  titles,  and 
telephone  numbers  of  the  persons 
contacted  shall  be  supplied.  A  copy  of, 
or  appropriate  citation  to,  any  reference 
materials  relied  upon  also  shall  be 
provided. 

(e)  Content  The  Environmental 
Report  shall  include  all  of  the 
information  specified  in  this  paragraph, 
except  to  the  extent  that  applicant 
explains  why  any  portlon(8)  are 
inapplicable.  If  an  historic  report  is 
required  under  S  1105.8,  the 
Environmental  Report  should  also 
include  the  Historic  Report  required  by 
that  section. 

(1)  Proposed  action  and  alternatives. 
Describe  the  proposed  action,  including 
commodities  transported,  the  planned 
disposition  (if  any)  of  any  rail  line  and 
other  structures  tliat  may  be  involved, 
and  any  possible  changes  in  ciurent 
operations  or  maintenance  practices. 
Also  describe  any  reasonable 
alternatives  to  the  proposed  action. 
Include  a  readable,  detailed  map  and 
drawings  clearly  delineating  the  project. 

(2)  Transportation  system.  Describe 
the  effects  of  the  proposed  action  on 
regional  or  local  b-ansportation  systems 
and  patterns.  Estimate  the  amount  of 
traffic  (passenger  or  freight)  that  will  be 
diverted  to  other  transportation  systems 
or  modes  as  a  result  of  the  proposed 
action. 

(3)  Land  use.  (i)  Based  on  consultation 
with  local  and/or  regional  planning 
agencies  and/or  a  review  of  the  official 
planning  documents  prepared  by  such 


agencies,  state  whether  the  proposed 
action  is  consistent  with  existing  land 
use  plans.  Describe  any  inconsistenci*- 

(ii)  Based  on  consultation  with  the 
U.S.  Soil  Conservation  Service,  state  the 
effect  of  the  proposed  action  on  any 
prime  agricultiu'al  land. 

(iii)  If  the  action  affects  land  or  water 
uses  within  a  designated  coastal  zone, 
include  the  coastal  zone  information 
required  by  S  1105.9. 

(iv)  If  the  proposed  action  is  an 
abandonment,  state  whether  or  not  the 
right-of-way  is  suitable  for  alternative 
public  use  under  49  U.S.C.  10906  and 
explain  why. 

(4)  Energy,  (i)  Describe  the  effect  of 
the  proposed  action  on  transportation  of 
energy  resources. 

(ii)  Describe  the  effect  of  the  proposed 
action  on  recyclable  commodities. 

(iii)  State  whether  the  proposed  action 
will  result  in  an  increase  or  decrease  in 
overall  energy  efficiency  and  explain 
why. 

(iv)  If  the  proposed  action  will  cause 
diversions  from  rail  to  motor  carriage  of 
more  than: 

(A)  1,000  rail  carloads  a  yean  or 

(B)  an  average  of  50  rail  carloads  per 
mile  per  year  for  any  part  of  the  affected 
line,  quantify  the  resulting  net  change  in 
energy  consiimption  and  show  the  data 
and  methodology  used  to  arrive  at  the 
fig\ire  given.  To  minimize  the  production 
of  repetitive  data,  the  information  on 
overall  energy  efficiency  in 

S  1105.7(e)(4)(iii)  need  not  be  supplied  if 
die  more  detailed  information  in 
S  1105.7(e)(4)(iv)  is  required. 

(5)  Air.  (i)  If  the  proposed  action  will 
result  in  either 

(A)  An  increase  in  rail  traffic  of  at 
least  100  percent  (measured  in  gross  ton 
miles  annually)  or  an  increase  of  at  least 
eight  trains  a  day  on  any  segment  of  rail 
line  affected  by  the  proposal,  or 

(B)  An  increase  in  rail  yard  activity  of 
at  least  100  percent  (measured  by 
carload  activity),  or 

(C)  An  average  increase  in  truck 
traffic  of  more  than  10  percent  of  the 
average  daily  traffic  or  50  vehicles  a  day 
on  any  affected  road  segment,  quantify 
the  anticipated  effect  on  air  emissions. 
For  a  proposal  under  49  U.S.C.  10901  (or 
10505)  to  construct  a  new  line  or 
reinstitute  service  over  a  previously 
abandoned  line,  only  the  eight  train  a 
day  provision  in  subsection  (5](i)(A)  will 
apply. 

(ii)  If  the  proposed  action  affects  a 
class  I  or  nonattainment  area  under  the 
Clean  Air  Act,  and  will  result  in  either 

(A)  An  increase  in  rail  traffic  of  at 
least  50  percent  (measured  in  gross  ton 
miles  annually]  or  an  increase  of  at  least 
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three  U-ains  a  day  on  any  segment  of  rail 
line, 

(B)  An  increase  in  rail  yard  activity  of 
at  least  20  percent  (measured  by  carload 
activity),  or 

(C)  An  average  increase  in  truck 
traffic  of  more  than  10  percent  of  the 
average  daily  traffic  or  50  vehicles  a  day 
on  a  given  road  segment,  then  state 
whether  any  expected  increased 
emissions  are  within  the  parameters 
established  by  the  State  Implementation 
Plan.  However,  for  a  rail  construction 
under  49  U.S.C.  10901  (or  49  U.S.C. 
10505),  or  a  case  involving  the 
reinstitution  of  service  over  a  previously 
abandoned  line,  only  the  three  train  a 
day  threshold  in  this  item  shall  apply. 

(iii)  If  transportation  of  ozone 
depleting  materials  (such  as  nitrogen 
oxide  and  freon)  is  contemplated, 
identify:  the  materials  and  quantity;  the 
frequency  of  service;  safety  practices 
(including  any  speed  restrictioos);  the 
apphcant's  safety  record  (to  the  extent 
available)  on  derailments,  accidents  and 
spills:  contingency  plans  to  deal  with 
accidental  spills;  and  the  likelihood  of 
an  accidental  release  of  ozone  depleting 
materials  in  the  event  of  a  collision  or 
derailment 

(6)  Noise.  If  any  of  the  thresholds 
identified  in  item  (5)(i)  of  this  section  are 
surpassed,  state  whether  the  proposed 
action  will  cause: 

(i)  An  incremental  increase  in  noise 
levels  of  three  decibels  Ldn  or  more;  or 

(ii)  An  increase  to  a  noise  level  of  65 
decibels  Ldn  or  greater.  If  so.  identify 
sensitive  receptors  [e.g.,  schools, 
libraries,  hospitals,  residences, 
retirement  communities,  and  nursing 
homes)  in  the  project  area,  and  quantify 
the  noise  increase  for  these  receptors  if 
the  thresholds  are  siupassed. 

(7)  Safety,  (i)  Describe  any  effects  of 
the  proposed  action  on  public  health 
and  safety  (including  vehicle  delay  time 
at  railroad  grade  crossings). 

(ii)  If  hazardous  materials  are 
expected  to  be  transported,  identify:  the 
materials  and  quantity;  the  frequency  of 
service;  whether  chemicals  are  being 
transported  that,  if  mixed,  could  react  to 
form  more  hazardous  compounds;  safety 
practices  (including  any  speed 
restrictions);  the  applicant's  safety 
record  (to  the  extent  available)  on 
derailments,  accidents  and  hazardous 
spills;  the  contingency  plans  to  deal  with 
accidental  spills;  and  the  likelihood  of 
an  accidental  release  of  hazardous 
materials. 

(iii)  If  there  are  any  known  hazardous 
waste  sites  or  sites  where  there  have 
been  known  hazardous  materials  spills 
on  the  right-of-way,  identify  the  location 
of  those  sites  and  the  types  of  hazardous 
materials  involved. 


(8)  Biological  resources,  (i)  Based  on 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service,  state  whether  the 
proposed  action  is  likely  to  adversely 
affect  endangered  or  threatened  species 
or  areas  designated  as  a  critical  habitat, 
and  if  so.  describe  the  effects. 

(ii)  State  whether  wildlife  sanctuaries 
or  refuges.  National  or  State  parks  or 
forests  will  be  affected,  and  describe 
any  effects. 

(9)  Water,  (i)  Based  on  consultation 
with  State  water  quahty  officials,  state 
whether  the  proposed  action  is 
consistent  with  applicable  Federal.  State 
or  local  water  quality  standards. 
Describe  any  inconsistencies. 

(ii)  Based  on  consultation  with  the 
U.S.  Army  Corps  of  Engineers,  state 
whether  permits  under  section  404  of  the 
Clean  Water  Act  (33  U.S.C.  1344)  are 
required  for  the  proposed  action  and 
whether  any  designated  wetlands  or 
100-year  flood  plains  will  be  affected. 
Describe  the  effects. 

(iii)  State  whether  permits  under 
section  402  of  the  Clean  Water  Act  (33 
U.S.C,  1342)  are  required  for  the 
proposed  action.  (Applicants  should 
contact  the  U.S.  Environmental 
Protection  Agency  or  the  state 
environmental  protection  or  equivalent 
agency  if  they  are  unsure  whether  such 
permits  are  required.) 

(10)  Proposed  Mitigation.  Describe 
any  actions  that  are  proposed  to 
mitigate  adverse  environmental  impacts, 
indicating  why  the  proposed  mitigation 
is  appropriate. 

(11)  Additional  Information  for  Rail 
Constructions.  The  following  additional 
information  should  be  included  for  rail 
construction  proposals  (including 
connecting  track  construction): 

(i)  Describe  the  proposed  route(s)  by 
State,  county,  and  subdivision,  including 
a  plan  view,  at  a  scale  not  to  exceed 
1:24,000  (7V4  minute  U.S.G.S.  quadrangle 
map),  clearly  showing  the  relationship  to 
the  existing  transportation  network 
(including  the  location  of  all  highway 
and  road  crossings)  and  the  right-of-way 
according  to  ownership  and  land  use 
requirements. 

(ii)  Describe  any  alternative  routes 
considered,  and  a  no-build  alternative 
(or  why  this  Would  not  be  applicable), 
and  explain  why  they  were  not  selected. 

(iii)  Describe  the  construction  plans, 
including  the  effect  on  the  human 
environment,  labor  force  requirements, 
the  location  of  borrow  pits,  if  any.  and 
earthwork  estimates. 

(iv)  Describe  in  detail  the  rail 
operations  to  be  conducted  upon  the 
line,  including  estimates  of  freight 
(carloads  and  tonnage)  to  be 
transported,  the  anticipated  daily  and 
annual  number  of  train  movements. 


number  of  cars  per  train,  types  of  cars, 
motive  power  requirements,  proposed 
speeds,  labor  force,  and  proposed 
maintenance-of-way  practices. 

(v)  Describe  the  effects,  including 
indirect  or  down-line  impacts,  of  the 
new  or  diverted  traffic  over  the  line  if 
the  thresholds  governing  energy,  noise 
and  air  impacts  in  S§  1105.7(e)(4),  (5).  or 
(6)  are  met. 

(vi)  Describe  the  effects,  including 
impacts  on  essential  public  services 
(e.g.,  fire,  pohce,  ambulance, 
neighborhood  schools),  public  roads, 
and  adjoining  properties,  in  communities 
to  be  traversed  by  the  line. 

(vii)  Discuss  societal  impacts, 
including  expected  change  in 
employment  during  and  after 
construction. 

[i]  Additional  Information.  The 
Commission  may  require  applicants  to 
submit  additional  information  regarding 
the  envirorunental  or  energy  effects  of 
the  proposed  action. 

(g)  Waivers.  TTie  Commission  may 
waive  or  modify,  in  whole  or  in  part,  the 
provisions  of  tUs  section  where  a 
railroad  applicant  shows  that  the 
information  requested  is  not  necessary 
for  the  Commission  to  evaluate  the 
environmental  impacts  of  the  proposed 
action. 

§1105.8    Historic  Reports. 

(a)  Filing.  An  applicant  proposing  an 
action  identified  in  9 1105.6  (a)  or  (b).  or 
an  action  in  §  1105.6(c)  that  will  result  in 
the  lease,  transfer,  or  sale  of  a  railroad's 
line,  sites  or  structures,  must  submit 
(with  its  application,  petition  or  notice) 
the  Historic  Report  described  in 
paragraph  (d)  of  this  section,  unless 
excepted  under  paragraph  (b)  of  this 
section.  This  report  should  be  combined 
with  the  Environmental  Report  where 
one  is  required.  The  purpose  of  the 
Historic  Report  is  to  provide  the 
Commission  with  sufficient  information 
to  conduct  the  consultation  process 
required  by  the  National  Historic 
Preservation  Act. 

(b)  Exceptions.  The  following 
proposals  do  not  require  an  historic 
report: 

(1)  A  sale,  lease  or  transfer  of  a  rail 
line  for  the  purpose  of  continued  rail 
operations  where  further  ICC  approval 
is  required  to  abandon  any  service  and 
there  are  no  plans  to  dispose  of  or  alter 
properties  subject  to  ICC  jurisdiction 
that  are  50  years  old  or  older. 

(2)  A  sale,  lease,  or  transfer  of 
property  between  corporate  affiliates 
where  there  will  be  no  significant 
change  in  operations. 

(3)  Trackage  rights,  common  use  of 
rail  terminals,  common  control  through 


stock  ownership  or  similar  < 
will  not  substantially  chang 
maintenance  of  railroad  pro 
(4)  A  rulemaking,  policy  s 
petition  for  declaratory  ordt 
for  waiver  of  procedural  req 
or  proceeding  involving  trar 
rates  or  classifications. 

(c)  Distribution.  The  appli 
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appropriate  State  Historic  P 
Officer(s).  preferably  at  lea: 
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should  contain  the  informat 
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additional  historic  informati 

(1)  A  U.S.G.S.  topographic 
alternate  map  drawn  to  seal 
sufficiently  detailed  to  8hov> 
and  other  structures  in  the  \ 
proposed  action)  showing  tl 
the  proposed  action,  and  th( 
and  approximate  dimension 
structures  that  are  50  years 
and  are  part  of  the  proposec 

(2)  A  written  description  < 
of-way  (including  approxim. 
to  the  extent  known),  and  th 
topography  and  urban  and/i 
characteristics  of  the  surrou 

(3)  Good  quality  photogra 
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railroad  structures  on  the  pr 
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immediately  surrounding  an 

(4)  The  date(s)  of  construe 
structure(s),  and  the  date(s) 
of  any  major  alterations,  to  I 
such  information  is  known; 

(5)  A  brief  narrative  histoi 
operations  in  the  area,  and  i 
explanation  of  what,  if  any, 
contemplated  as  a  result  of  1 
action; 

(6)  A  brief  summary  of  doi 
the  carrier's  possession,  sue 
engineering  drawings,  that  n 
useful  in  documenting  a  stru 
found  to  be  historic; 

(7)  An  opinion  (based  on  r 
available  information  in  the 
possession)  as  to  whether  th 
or  structures  meet  the  criteri 
on  the  National  Register  of  I 
Places  (36  CFR  60.4),  and  wh 
is  a  likelihood  of  archeologic 
or  any  other  previously  unki 
historic  properties  in  the  pro 
and  the  basis  for  these  opini 
(including  any  consultations 
State  Historic  Preservation  ( 
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(8)  A  description  (based  oi 
available  information  in  the 
possession}  of  any  known  pi 
subsurface  ground  disturban 
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number  of  cars  per  train,  types  of  cars, 
motive  power  requirements,  proposed 
speeds,  labor  force,  and  proposed 
maintenance-of-way  practices. 

(v)  Describe  the  effects,  including 
indirect  or  down-line  impacts,  of  the 
new  or  diverted  traffic  over  the  line  if 
the  thresholds  governing  energy,  noise 
and  air  impacts  in  S§  110S.7(e)(4),  (5),  or 
(6)  are  met. 

(vi)  Describe  the  effects,  including 
impacts  on  essential  public  services 
(e.g.,  fire,  poUce.  ambulance, 
neighborhood  schools),  public  roads, 
and  adjoining  properties,  in  communities 
to  be  traversed  by  the  line. 

(vii)  Discuss  societal  impacts, 
including  expected  change  in 
employment  during  and  after 
construction. 

(i)  Additional  Information.  The 
Commission  may  require  applicants  to 
submit  additional  information  regarding 
the  environmental  or  energy  effects  of 
the  proposed  action. 

(g)  Waivers.  TTie  Commission  may 
waive  or  modify,  in  whole  or  in  part  the 
provisions  of  this  section  where  a 
railroad  applicant  shows  that  the 
information  requested  is  not  necessary 
for  the  Commission  to  evaluate  the 
environmental  impacts  of  the  proposed 
action. 

§1105.8    Historic  Reports. 

(a)  Filing.  An  applicant  proposing  an 
action  identified  in  §  1105.6  (a)  or  (b).  or 
an  action  in  §  1105.6(c)  that  will  result  in 
the  lease,  transfer,  or  sale  of  a  railroad's 
line,  sites  or  structures,  must  submit 
(with  its  application,  petition  or  notice) 
the  Historic  Report  described  in 
paragraph  (d)  of  this  section,  unless 
excepted  under  paragraph  (b)  of  this 
section.  TTiis  report  should  be  combined 
with  the  Environmental  Report  where 
one  is  required.  The  purpose  of  the 
Historic  Report  is  to  provide  the 
Commission  with  sufficient  information 
to  conduct  the  consultation  process 
required  by  the  National  Historic 
Preservation  Act. 

(b)  Exceptions.  The  following 
proposals  do  not  require  an  historic 
report: 

(1)  A  sale,  lease  or  transfer  of  a  rail 
line  for  the  purpose  of  continued  rail 
operations  where  further  ICC  approval 
is  required  to  abandon  any  service  and 
there  are  no  plans  to  dispose  of  or  alter 
properties  subject  to  ICC  jurisdiction 
that  are  50  years  old  or  older. 

(2)  A  sale,  lease,  or  transfer  of 
property  between  corporate  affiliates 
where  there  will  be  no  significant 
change  in  operations. 

(3)  Trackage  rights,  common  use  of 
rail  terminals,  common  control  through 


stock  ownership  or  similar  action  which 
will  not  substantially  change  the  level  of 
maintenance  of  raiboad  property. 

(4)  A  rulemaking,  policy  statement, 
petition  for  declaratory  order,  petition 
for  waiver  of  procedural  requirements, 
or  proceeding  involving  transportation 
rates  or  classifications. 

(c)  Distribution.  The  applicant  must 
send  the  Historic  Report  to  the 
appropriate  State  Historic  Preservation 
Officer(s).  preferably  at  least  60  days  in 
advance  of  filing  the  apphcation, 
petition,  or  notice,  but,  at  the  latest,  with 
the  filing. 

(d)  Content.  The  Historic  Report 
should  contain  the  information  required 
by  5  1105.7(e)(1)  and  the  following 
additional  historic  information: 

(1)  A  U.S.G.S.  topographic  map  (or  an 
alternate  map  drawn  to  scale  and 
sufficiently  detailed  to  show  buildings 
and  other  structures  in  the  vicinity  of  the 
proposed  action)  showing  the  location  of 
the  proposed  action,  and  the  locations 
and  approximate  dimensions  of  railroad 
structures  that  are  50  years  old  or  older 
and  are  part  of  the  proposed  action; 

(2)  A  written  description  of  the  right- 
of-way  (including  approximate  widths, 
to  the  extent  known),  and  the 
topography  and  urban  and /or  rural 
characteristics  of  the  surrounding  area; 

(3)  Good  quality  photographs  (actual 
photographic  prints,  not  photocopies)  of 
railroad  structures  on  the  property  that 
are  50  years  old  or  older  and  of  the 
immediately  surrounding  area; 

(4)  The  date(s)  of  construction  of  the 
8tructure(s),  and  the  date(s)  and  extent 
of  any  major  alterations,  to  the  extent 
such  information  is  knovni; 

(5)  A  brief  narrative  history  of  carrier 
operations  in  the  area,  and  an 
explanation  of  what,  if  any,  changes  are 
contemplated  as  a  result  of  the  proposed 
action; 

(6)  A  brief  summary  of  documents  in 
the  carrier's  possession,  such  as 
engineering  drawings,  that  might  be 
useful  in  documenting  a  structure  that  is 
found  to  be  historic; 

(7)  An  opinion  (based  on  readily 
available  information  in  the  railroad's 
possession)  as  to  whether  the  site  and/ 
or  structures  meet  the  criteria  for  listing 
on  the  National  Register  of  Historic 
Places  (36  CFR  60.4),  and  whether  there 
is  a  likelihood  of  archeological  resources 
or  any  other  previously  unknown 
historic  properties  in  the  project  area, 
and  the  basis  for  these  opinions 
(including  any  consultations  with  the 
State  Historic  Preservation  Office,  local 
historical  societies  or  universities); 

(8)  A  description  (based  on  readily 
available  information  in  the  railroad's 
possession)  of  any  known  prior 
subsurface  ground  disturbance  or  fill. 


environmental  conditions  (naturally 
occurring  or  manmade)  that  might  affect 
the  archeological  recovery  of  resources 
(such  as  swampy  conditions  or  the 
presence  of  toxic  wastes),  and  the 
surrounding  terrain. 

(9)  Within  30  days  of  receipt  of  the 
historic  report,  the  State  Historic 
Preservation  Officer  may  request  the 
following  additional  information 
regarding  specified  nonrailroad  owned 
properties  or  groups  of  properties 
immediately  adjacent  to  the  railroad 
right-of-way:  photographs  of  specified 
properties  that  can  be  readily  seen  from 
the  railroad  right-of-way  (or  other  public 
rights-of-way  adjacent  to  the  property) 
and  a  written  description  of  any 
previously  discovered  archeological 
sites,  identifying  the  location  and  type  of 
the  site  (i.e.,  prehistoric  or  native 
American). 

(e)  Any  of  these  requirements  may  be 
waived  or  modified  when  the 
information  is  not  necessary  to 
determine  the  presence  of  historic 
properties  and  the  effect  of  the  proposed 
action  on  them. 

(f)  Historic  preservation  conditions 
imposed  by  the  Commission  in  rail 
abandonment  cases  generally  will  not 
extend  beyond  the  330-day  statutory 
time  period  in  49  U.S.C.  10904  for 
abandonment  proceedings. 

S  1 1 05.9    CoMtai  Zone  Management  Act 
Rtqulrements. 

(a)  If  the  proposed  action  affects  land 
or  water  uses  within  a  State  coastal 
zone  designated  pursuant  to  the  Coastal 
Zone  Management  Act  (18  U.S.C.  1451  et 
seq.)  applicant  must  comply  with  the 
following  procedures: 

(1)  If  the  proposed  action  is  listed  as 
subject  to  review  in  the  State's  coastal 
zone  management  plan,  applicant  (with, 
or  prior  to  its  filing)  must  certify 
(pursuant  to  15  CFR  930.57  and  930.58) 
that  the  proposed  action  is  consistent 
with  the  coastal  zone  management  plan. 

(2)  If  the  activity  is  not  listed, 
applicant  (with,  or  prior  to  its  filing) 
must  certify  that  actual  notice  of  the 
proposal  was  given  to  the  State  coastal 
zone  manager  at  least  40  days  before  the 
effective  date  of  the  requested  action. 

(b)  If  there  is  consistency  review 
under  15  CFR  930.54.  the  Commission 
and  the  applicant  %vill  comply  with  the 
consistency  certification  procedures  of 
15  CFR  930.  Also,  the  Commission  will 
withhold  a  decision,  stay  the  effective 
date  of  a  decision,  or  impose  a  condition 
delaying  consummation  of  the  action, 
until  the  applicant  has  submitted  a 
consistency  certification  and  either  the 
state  has  concurred  in  the  consistency 
certification,  or  an  appeal  to  the 


Secretary  of  Commerce  (under  15  CFR 
930.64(e))  is  successful 

{1105.10    Commission  proeedurts. 

(a)  Environmental  Impact  Statements. 
(1)  Prefiling  Notice.  Where  an 
environmental  impact  statement  is 
required  or  contemplated,  the 
prospective  applicant  must  provide  the 
Section  of  Energy  and  Environment  with 
written  notice  of  its  forthcoming 
proposal  at  least  6  months  prior  to  filing 
its  apphcation. 

(2)  Notice  and  Scope  ofEIS.  When  an 
Environmental  Impact  Statement  is 
prepared  for  a  proposed  action,  the 
Commission  will  publish  in  the  Federal 
Register  a  notice  of  its  intent  to  prepare 
an  EIS,  with  a  description  of  the 
proposed  action  and  a  request  for 
written  comments  on  the  scope  of  the 
EIS.  Where  appropriate,  the  scoping 
process  may  include  a  meeting  open  to 
interested  parties  and  the  public.  After 
considering  the  comments,  the 
Commission  will  publish  a  notice  of  the 
final  scope  of  the  EIS.  If  the 
Environmental  Impact  Statement  is  to  be 
prepared  in  cooperation  with  other 
agencies,  this  notice  will  also  indicate 
which  agencies  will  be  responsible  for 
the  various  parts  of  the  Statement. 

(3)  Notice  of  Availability.  The 
Commission  will  serve  copies  of  both 
the  draft  Environmental  Impact 
Statement  (or  an  appropriate  summary) 
and  the  full  final  Environmental  Impact 
Statement  (or  an  appropriate  summary) 
on  all  parties  to  the  proceeding  and  on 
appropriate  Federal,  State,  and  local 
agencies.  A  notice  that  these  documents 
are  available  to  the  public  will  be 
published  (normally  by  the 
Environmental  Protection  Agency)  in  the 
Federal  Register.  (Interested  persons 
may  obtain  copies  of  the  documents  by 
contacting  the  Section  of  Energy  and 
Environment.) 

(4)  Comments.  The  notice  of 
availability  of  the  draft  Environmental 
Impact  Statement  will  establish  the  time 
for  submitting  written  comments,  which 
will  normally  be  45  days  following 
service  of  the  document.  When  the 
Commission  decides  to  hold  an  oral 
hearing  on  the  merits  of  a  proposal,  the 
draft  Environmental  Impact  Statement 
will  be  made  available  to  the  public  in 
advance,  normally  at  least  15  days  prior 
to  the  portion  of  the  hearing  relating  to 
the  environmental  issues.  The  draft  EIS 
will  discuss  relevant  environmental  and 
historic  preservation  issues.  The  final 
Environmental  Impact  Statement  will 
discuss  the  comments  received  and  any 
changes  made  in  response  to  them. 

(5)  Supplements.  An  Environmental 
Impact  Statement  may  be  supplemented 
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where  necessary  and  appropriate  to 
address  substantial  chaiiges  in  the 
proposed  action  or  significant  new  and 
relevant  circumstances  or  information.  If 
so,  the  notice  and  comment  procedures 
outlined  above  will  be  followed  to  the 
extent  practicable. 

(b)  Environmental  Assessments.  In 
preparing  an  Environmental 
Assessment,  the  Section  of  Energy  and 
Environment  will  verify  and 
independently  anal^TK  the 
Environmental  Report  and/or  Historic 
Report  and  related  material  submitted 
by  an  applicant  pursuant  to  sections 
1105.7  and  1105.8.  The  Environmental 
Assessment  will  discuss  relevant 
environmental  and  historic  preservation 
issues.  SEE  will  serve  copies  of  the 
Environmental  Assessment  on  all 
parties  to  the  proceeding  and 
appropriate  federal  state,  and  local 
agencies,  and  will  announce  its 
availability  to  the  public  through  a 
notice  in  the  Federal  Register.  In  the 
case  of  abandonment  applications 
processed  under  49  U.S.C.  10903,  the 
availability  of  the  Environmental 
Assessment  must  be  announced  in  the 
applicant's  Notice  of  Intent  filed  under 
49  CFR  1152.21.  The  deadline  for 
submission  of  comments  on  the 
Environmental  Assessment  will 
generally  be  within  30  days  of  its  service 
{15  days  in  the  case  of  a  notice  of 
abandonment  under  49  CFR  1152.50). 
The  comments  received  will  be 
addressed  in  the  Commission's  decision. 
A  supplemental  Environmental 
Assessment  may  be  issued  where 
appropriate. 

(c)  Waivers.  (1)  The  provisions  of 
paragraphs  (a)(1)  or  (a)(4)  of  this  section 
or  any  ICC-established  time  frames  in 
paragraph  (b)  of  this  section  may  be 
waived  or  modified  where  appropriate. 

(2)  Requests  for  waiver  of 
§  1105.10(a)(1)  must  describe  as 
completely  as  possible  the  anticipated 
environmental  effects  of  the  proposed 
action,  and  the  timing  of  the  proposed 
action,  and  show  that  all  or  part  of  the 
six  month  lead  period  is  not  appropriate. 

(d)  Third-Party  Consultants. 
Applicants  may  utilize  independent 
third-party  consultants  to  prepare  any 
necessary  environmental 
documentation,  if  approved  by  SEE.  The 
environmental  reporting  requirements 
that  would  otherwise  apply  will  be 
waived  if  a  railroad  hires  a  consultant, 
SEE  approves  the  scope  of  the 
consultant's  work,  and  the  consultant 
works  under  SEE*s  supervision.  In  such 
a  case,  the  consultant  acts  on  behalf  of 
the  Commission,  working  under  SEE's 
direction  to  collect  the  needed 
environmoital  information  and  compile 
it  into  a  draft  EA  or  draft  EIS.  which  is 


then  submitted  to  SEE  for  its  review, 
verificatioa  and  approval.  We 
encourage  the  use  of  third-party 
consultants. 

(e)  Service  of  Environmental 
Pleadings.  Agencies  and  interested 
parties  sending  material  on 
environmental  and  historic  preservation 
issues  directly  to  the  Commission  should 
send  copies  to  the  applicant.  Copies  of 
Commission  communications  to  third- 
parties  involving  environmental  and 
historic  preservation  issues  also  will  be 
sent  to  the  apphcant  where  appropriate. 

(f)  Consideration  in  Decisionmaking. 
The  environmental  documentation 
(generally  an  EA  or  an  EIS)  and  the 
comments  and  respoiises  thereto 
concerning  environmental,  historic 
presenation,  CZMA.  and  endangered 
species  issues  will  be  part  of  the  record 
considered  by  the  Commission  in  the 
proceeding  involved.  The  Commission 
will  decide  what,  if  any,  environmental 
or  historic  preservation  conditions  to 
impose  upon  the  authority  it  issues 
based  on  the  environmental  record  and 
its  substantive  responsibilities  under  the 
Interstate  Commerce  Act.  The 
Commission  will  withhold  a  decision, 
stay  the  effective  date  of  an  exemption, 
or  impose  appropriate  conditions  upon 
any  authority  granted,  when  an 
environmental  or  historic  preservation 
issue  has  not  yet  been  resolved. 

(g)  Finding  of  No  Significant  Impact. 
In  all  exemption  cases,  if  no 
environmental  or  historic  preser\'ation 
issues  are  raised  by  any  party  or 
identified  by  SEE  in  its  independent 
investigation,  the  Commission  will  issue 
a  separate  decision  making  a  Finding  of 
No  Significant  Impact  ("FONSI")  to 
show  that  it  has  formally  considered  the 
environmental  record. 

§  1 10S.1 1    Transmittal  Letter  for 
Applicant's  Report 

A  carrier  shall  send  a  copy  of  its 
Environmental  and/or  Historic  Report  to 
the  agencies  identified  in  section 
1105.7(b)  and/or  the  appropriate  State 
Historic  Preservation  Officer(s)  and 
certify  to  the  Commission  that  it  has 
done  this.  The  form  letter  contained  in 
the  Appendix  to  this  section  should  be 
used  in  transmitting  the  Environmental 
and /or  Historic  Reports. 

AppeacKx  to  1 1105.11— Transmittal  Letter  for 
Applicaat't  Report 

(Corner  Letlerheadj 

[AddresBes] 

Re:  (Brief  deacriplion  of  proposed  action  with 

ICC  docket  number,  if  available) 
(Date) 

On  (date),  we  are  (or  expect  to  be)  filing 
with  the  Interstate  Commerce  Commission  a 
(type  of  proceeding)  seeking  authority  to  (      ) 
located  in  (state)  (city  or  town)  and 


(milepoatx.  if  applicable).  Anached  is  an 
Enviromneotal  Report  («id/or  Historic 
Report)  describing  the  y reposed  action  and 
any  expected  envirooaentai  (and/ or  historic) 
effects,  as  well  as  a  map  of  the  effected  area. 

We  are  providing  this  report  so  that  you 
may  review  the  information  that  will  form  the 
basis  for  the  ICCs  independent 
environmental  analysis  of  this  proceeding.  If 
any  of  the  information  is  misleading  or 
incorrect,  if  yow  believe  that  pertinent 
information  is  missing,  ar  if  you  have  any 
questions  about  the  Commissioa's 
environmental  review  process,  please  contact 
the  Section  of  Energy  and  Environment  (SEE), 
room  3219,  Interstate  Commerce  Commission. 
Washii^toa.  DC  20423,  Telephone  (202)  275- 
7684  and  refer  to  the  above  Docket  No.  (if 
available).  Because  the  appUcable  statutes 
and  regulations  impose  stringent  deadlines 
for  processing  this  action,  your  written 
comments  to  SEE  (with  ■  copy  to  our 
representative)  would  be  appreciated  within 
3  weeks. 

Your  comments  will  be  considered  by  the 
Commission  in  evaluating  the  environmental 
and/or  historic  preservation  impacts  of  the 
contemplated  action.  If  there  are  any 
questions  concerning  this  proposal,  please 
contact  our  representative  directly.  Our 
representative  in  this  matter  is  (name)  who 
may  be  contacted  by  telephone  at  (telephone 
number)  or  tjy  mail  at  (address). 

(Complimentary  close) 

(Name  and  title  of  author  of  letter) 

§110S.12    Sampl«N0wspaperNotic«s.for 
Abandonment  Exemption  Cases. 

In  every  abandonment  exemption 
case,  the  applicant  shall  publish  a  notice 
in  a  newspaper  of  general  circulation  in 
each  coimty  in  which  the  line  is  located 
and  certify  to  the  Commission  that  it  has 
done  this  by  the  date  its  notice  of  (or 
petition  for)  exemption  is  filed.  The 
notice  shall  alert  the  pubhc  to  the 
proposed  abandonment,  to  available 
reuse  alternatives,  such  as  trail  use  and 
public  use,  and  to  how  it  may 
participate  in  a  Commission  proceeding. 
Sample  newspaper  notices  are  provided 
in  the  Appendix  to  this  section  for 
guidance  to  the  railroads. 

Appendix  to  §  1105.12 — Sample  Newspaper 
Notices  Sample  Local  Newspaper  Notice  For 
Out-Of-Service  Abandooment  Exemptions 
Notice  of  Intent  to  Abandon  or  to  Discontinue 
Rail  Service 

(Name  of  railroad)  gives  notice  that  on  or 
about  (insert  date  notice  of  exemption  will  be 
filed  with  the  Interstate  Commerce 
Commission),  it  intends  to  file  with  the 
interstate  Commerce  Commission, 
Washington,  DC  20423,  a  notice  of  exemption 
under  49  CFR  1152  Subpart  ¥— Exempt 
Abandonments  permitting  the  (abandonment 

of  or  discontinuance  of  service  on)  a 

mile  line  of  railroad  between  railroad 

milepost ,  near  (station  name),  and 

railroad  milepost ,  near  (station  name) 

in County(ies),  (State).  'The  proceeding 

will  be  docketed  as  No.  AB (Sub-No. 


X). 


Federal  Registi 

The  Commissinn's  Section  of  E 
Environment  (SEE)  will  generallj 
Envirornnental  Assessment  (EA) 
normally  be  available  25  days  af 
of  the  notice  of  exemption.  Comi 
environmental  and  energy  matte 
filed  no  later  dian  15  days  after  t 
becomes  available  to  the  pabUc  i 
addressed  in  a  Commission  decii 
Interested  persons  may  obtain  a 
EA  or  make  inquiries  regarding 
environmental  matters  by  writin; 
Section  of  Energy  and  EnvLt)nm( 
Interstate  Cwnmerce  Commissio 
Washington.  DC  20423  or  by  call 
office  at  202-275-7684. 

Appropriate  offers  of  fuiancial 
to  continue  rail  service  can  be  fil 
Commission.  Requests  for  enviro 
conditions,  public  use  conditions 
banking/trails  use  also  can  be  fil 
Commission.  Questions  regardin] 
financial  assistance,  public  use  g 
may  be  directed  to  the  Commissi 
of  Public  Assistance  at  202-275-; 
of  any  comments  or  requests  for 
should  be  served  on  the  applican 
representative:  (name,  address  ai 
number). 

Sample  Local  Newspaper  Notice 
for  Abandonment  Exemptions  N< 
Intent  to  Abandon  or  to  Discontii 
Service 

(Name  of  railroad)  gives  notice 
about  (insert  date  petition  for  abi 
exemption  will  be  filed  with  the  1 
Commerce  Commission)  it  intend 
the  Interstate  Commerce  Commit 
Washington,  DC  20423,  a  petition 
exemption  under  49  U.S.C.  10505 
prior  approval  requirements  of  4( 
10903.  et  seq..  permitting  the  (aba 
or  discontinuance  of  service  on)  i 
line  of  raibvad  between  railroad 
near  (station  name),  and  railroac 
near  (station  name)  in  County(ie 
The  proceeding  has  been  dockete 
(Sub-No.  X). 

The  Commission's  Section  of  E 
Environment  (SEE)  will  generally 
Environmental  Assessment  (EA). 
normally  be  available  60  days  afl 
of  the  petition  for  abandonment  t 
Comments  on  environmental  and 
matters  should  be  filed  no  later  tl 
after  the  EA  becomes  available  t( 
and  will  be  addressed  in  a  Comir 
decision.  Interested  persons  may 
copy  of  the  EA  or  make  inquiries 
environmental  matters  by  writing 
Interstate  Commerce  Commissior 
Washington,  DC  20423  or  by  calli 
202-275-7684. 

Appropriate  offers  of  financial 
to  continue  rail  service  can  be  fill 
Commission.  Requests  for  enviroi 
conditions,  public  use  conditions, 
banking/trails  use  also  can  be  fil( 
Commission.  Questions  regarding 
financial  assistance,  public  use  oi 
may  be  directed  to  the  Commissi! 
of  Public  Assistance  at  202-275-7 
of  any  comments  or  requests  for  ( 
shuuld  be  served  on  the  applicant 
representative  (name  and  addresi 
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(milepostSL  if  applicable).  Attached  is  an 
Environmotial  Report  («id/or  Historic 
Report)  describing  the  proposed  action  and 
any  expected  envirooraentai  (and/ or  historic) 
effects,  as  well  as  a  map  of  the  effected  area. 

We  are  providing  this  report  so  that  you 
may  review  the  information  that  will  form  the 
basis  for  the  tCCs  independent 
environmental  analysis  of  this  proceeding-  If 
any  of  the  information  is  misleading  or 
incorrect,  if  yow  tjelieve  that  pertinent 
information  is  missiiig,  er  if  you  have  any 
questions  sbont  the  CommissioD's 
environmental  review  process,  please  contact 
the  Section  of  Enei;g)'  and  Environment  (SEE), 
room  3219,  Interstate  Commerce  Commission. 
Washii^toa.  DC  20423.  Telephooe  (202)  275- 
7684  and  refer  to  the  above  Docket  No.  (if 
available).  Because  the  applicable  statutes 
and  regulations  impose  stringent  deadlines 
for  processing  this  action,  your  written 
comments  to  SEE  (with  ■  copy  to  our 
representative)  would  be  appreciated  within 
3  weeks. 

Your  comments  will  be  considered  by  the 
Commission  in  evaluating  the  environmental 
and/or  historic  preservation  impacts  of  the 
contemplated  action.  If  there  are  any 
questions  concerning  this  proposal,  please 
contact  our  representative  directly.  Our 
representative  in  this  matter  is  (name)  who 
may  be  contacted  by  telephone  at  (telephone 
number)  or  by  mail  at  (address). 
(Complimentary  close) 
(Name  and  title  of  author  of  letter) 

§1105.12    Sampi*  Newspaper  NotiCM  for 
Abandonment  Exemption  CasM. 

In  every  abandonment  exemption 
case,  the  applicant  shall  publish  a  notice 
in  a  newspaper  of  general  circulation  in 
each  coimty  in  which  the  line  is  located 
and  certify  to  the  Commission  that  it  has 
done  this  by  the  date  its  notice  of  (or 
petition  for)  exemption  i«  filed.  The 
notice  shall  alert  the  pubhc  to  the 
proposed  abandonment,  to  available 
reuse  alternatives,  such  as  trail  use  and 
public  use.  and  to  how  it  may 
participate  in  a  Commission  proceeding. 
Sample  newspaper  notices  are  provided 
in  the  Appendix  to  this  section  for 
guidance  to  the  railroads. 

Appendix  to  §  1105.12 — Sample  Newspaper 
Notices  Sample  Local  Newspaper  Notice  For 
Out-Of-Service  Abandonment  Exemptions 
Notice  of  Intent  to  Abandon  or  to  Discontinue 
Rail  Service 

(Name  of  railroad]  gives  notice  that  on  or 
about  (insert  dale  notice  of  exemption  will  be 
filed  with  the  Interstate  Commerce 
Commission),  it  intends  to  file  with  the 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  a  notice  of  exemption 
under  49  CFR  1152  Subpart  ?— Exempt 
AbandonmRnls  permitting  the  (abandonment 

of  or  discontinuance  of  service  on)  a 

mile  line  of  railroad  between  railroad 

milepost ,  near  (station  name),  and 

railroad  milepost ,  near  (station  name) 

in  — —  County(ies).  (State).  The  proceeding 

will  he  docketed  as  No.  AB (Sub-No. 

X). 


The  Commission's  Section  of  Energy  and 
Environment  (SEE)  will  generally  prepare  an 
Environmental  Assessment  (EA),  which  wriU 
normally  be  available  25  days  after  the  filing 
of  the  notice  of  exemption.  Comments  on 
environmental  and  energy  matters  should  be 
filed  no  later  than  15  days  after  the  EA 
becomes  available  to  the  public  and  will  be 
addressed  in  a  Commission  decision. 
Interested  persons  may  obtain  a  copy  of  the 
EA  or  make  inquiries  regarding 
environmental  matters  by  writing  to  the 
Section  of  Energy  and  EnvL-xinment 
Interstate  Commerce  Commission, 
Washington.  DC  20423  or  by  calling  that 
office  at  202-275-7684. 

Appropriate  offers  of  Hnancial  assistance 
to  continue  rail  service  can  be  filed  with  the 
Commission.  Requests  for  environmental 
conditions,  public  use  conditions,  or  rail 
banking/trails  use  also  can  be  filed  with  the 
Commission.  Questions  regarding  offers  of 
financial  assistance,  public  use  or  trails  use 
may  he  directed  to  the  Commission's  Office 
of  Public  Assistance  at  202-275-7597.  Copies 
of  any  comments  or  requests  for  conditions 
should  be  served  on  the  applicant's 
representative  (name,  address  and  phone 
number).       j  j 

Sample  Local  Newspaper  Notice  for  Petitions 
for  Abandonment  Exemptions  Notice  of 
Intent  to  Abandon  or  to  Discontinue  Rail 
Service 

(Name  of  railroad)  gives  notice  that  on  or 
about  (insert  date  petition  for  abandonment 
exemption  will  be  filed  with  the  Interstate 
Commerce  Commission)  it  intends  to  file  with 
the  Interstate  Commerce  Commission. 
Washington,  DC  20423,  a  petiHon  for 
exemption  under  49  U.S.C.  10505  from  the 
prior  approval  requirements  of  49  U AC. 
10903,  et  seq..  permitting  the  (abandonment  of 

or  discontinuance  of  service  on)  a mile 

line  of  railroad  between  railroad  milepost 
near  (station  name),  and  railroad  milepost. 
near  (station  name)  in  County(ies),  (State). 
The  proceeding  has  been  docketed  as  No.  AB 
(Sub-No.  X). 

The  Commission's  Section  of  Energy  and 
Environment  (SEE)  will  generally  prepare  an 
Environmental  Assessment  (EA),  which  will 
normally  be  available  60  days  after  the  filing 
of  the  petition  for  abandonment  exemption. 
Comments  on  environmental  and  energy 
matters  should  be  filed  no  later  than  30  days 
after  the  EA  becomes  available  to  the  public 
and  will  be  addressed  in  a  Commission 
decision.  Interested  persons  may  obtain  a 
copy  of  the  EA  or  make  inquiries  regarding 
environmental  matters  by  writing  to  SEE. 
Interstate  Commerce  Commission, 
Washington,  DC  20423  or  by  calling  SEE  at 
202-275-7684. 

Appropriate  offers  of  financial  assistance 
to  continue  rail  service  can  be  filed  with  the 
Commission,  Requests  for  environmental 
conditions,  public  use  conditions,  or  rail 
banking/trails  use  also  can  be  filed  with  the 
Commission.  Questions  regarding  oncers  of 
financial  assistance,  public  use  or  trails  use 
may  be  directed  to  the  Commission's  Office 
of  Public  Assistance  at  202-275-7597.  Copies 
of  any  comments  or  requests  for  conditions 
shuuld  be  served  on  the  applicant's 
representative  (name  and  address). 


PART  1106— {REMOVED] 

4.  Part  1106  is  removed. 

PART  1 1  SO-CERTIFfCATE  TO 
CONSTRUCT,  ACQUIRE,  OR  OPERATE 
RAILROAD  LINES 

5.  The  authority  citation  for  part  1150 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10321, 10901,  and 
10505;  5  U.S.C.  553  and  559. 

S  1150.33    [Amwided] 

6.  In  S  1150.33.  paragraph  (g]  is 
removed  and  paragraph  (h)  is 
redesignated  paragraph  [g). 

PART  1 152— ABANDONMENT  AND 
DISCONTINUANCE  OF  RAIL  LINES 
AND  RAIL  TRANSPORTATION  UNDER 
49  U.S.C.  10903 

7.  The  authority  citation  for  part  1152 
continues  to  read  as  follows: 

Authority:  5  U.S.C  553.  559,  and  704: 11 
U.S.C.  1170;  16  U.S.C.  1247(d)  and  1248;  and  49 
U.S.C.  10321, 10362. 10505  and  10903  et  seq.. 
11161  and  11163. 

$1152^    [Amendad] 

8.  In  §  1152.20.  paragraph  (d)  is 
removed. 

9.  In  S  1152.21,  the  next  to  last 
paragraph  is  revised  and  a  new 
paragraph  is  added  to  the  end  of  the 
section.  - 

§1152.21    Form  Of  notice. 
•        *        •        *        • 

Persons  seeking  further  information 
concerning  abandonment  procedures  may 
contact  the  Interstate  Commerce 
Commission's  Office  of  Proceedings  or  refer 
to  the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  Part  1152.  Questions 
concerning  environmental  issues  may  be 
directed  to  the  Commission's  Section  of 
Energy  and  Environment. 
***** 

An  environmental  assessment  (or 
environmental  impact  statement,  if 
necessary)  prepared  by  the  Section  of  Energy 
and  Environment  will  be  served  upon  all 
parties  of  record  and  upon  any  agencies  or 
other  persons  who  commented  during  its 
preparation.  Any  other  persons  who  would 
like  to  obtain  a  copy  of  the  EA  (or  EIS)  may 
contact  the  Section  of  Energy  and 
Environment.  EA's  in  these  abandonment 
proceedings  normally  will  be  made  available 
within  33  days  of  the  filing  of  the  application. 
The  deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days  of  its 
service.  The  comments  received  will  be 
addressed  in  the  Commission's  decision.  A 
supplemental  EA  may  be  Issued  where 
appropriate. 


PART  1 180— RAILROAD  ACQUISTTION. 
CONTROL,  MERGER, 
CONSOUDATION  PROJECT, 
TRACKAGE  RIGHTS,  AND  LEASE 
PROCEDURES 

10.  The  authority  citation  for  part  1180 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321, 10505, 10803- 
10906, 11341. 11343-11346;  5  U.S.C  553  and 
559:  45  U.S.C.  904  and  915. 

11.  In  S  1180.4,  paragraph  (g)(3)  is 
revised  to  read  as  follows: 

§1180.4    Proeadures. 


(g)  *  •  • 

(3]  Some  transactions  may  be  subject 
to  environmental  review  pursuant  to  the 
Commission's  environmental  rules  at  49 
CFR  part  1105. 
•        •        *        •        • 

(PR  Doc.  91-18006  Filed  7-30-91;  MS  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Docket  No.  910498-109S] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AQENCY:  National  Marine  Fisheries     _ 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Notice  of  inseason  adjustments. 

SUMMARY:  NOAA  announces  modified 
possession  and  landing  limits  for  the 
two  commercial  salmon  fisheries 
opening  in  August  1991  in  the  exclusive 
economic  zone  (EEZ)  from  the  U.S.- 
Canada border  to  Cape  Falcon,  Oregon. 
The  Director.  Northwest  Region.  NMFS 
(Regional  Director)  has  determined  that 
the  preseason  possession  and  landing 
limits  of  10  chinook  salmon  per  opening 
should  be  removed  in  the  commercial 
fisheries  scheduled  to  open  in  the 
subarea  from  the  U.S.-Canada  border  to 
Carroll  Island,  Washington,  on  the 
earlier  of  August  16, 1991,  or  a  date 
recommended  by  the  Pacific  Salmon 
Commission,  and  in  the  subarea  from 
Leadbetter  Point.  Washington,  to  Cape 
Falcon,  Oregon,  on  August  10, 1991.  The 
preseason  possession  and  landing  limits 
for  coho  salmon  remain  in  effect  in  both 
fisheries.  These  modified  limits  are 
intended  to  maximize  the  harvest  of 
chinook  salmon  in  these  subareas 
without  exceeding  the  ocean  share  of 
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salmon  allocated  to  the  commercial 
fishery. 

dates:  Effective:  Removal  of  the 
possession  and  landing  limits  for 
Chinook  salmon  in  the  August 
commercial  fisheries  from  the  U.S.- 
Canada border  to  Carroll  Island, 
Washington,  and  from  Leadbetter  Point 
Washington,  to  Cape  Falcon.  Oregon,  is 
effective  July  26, 1991.  Comments:  Public 
comments  are  invited  until  August  12, 
1991. 

ADDRESSES:  Comments  may  be  mailed 
to  RoUand  A.  Schitten,  Director, 
Northwest  Region.  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE..  BIN  C15700.  Seattle.  Washington 
98115-0070.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  office  of  the 
NMFS  Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT 
Joe  Scordino  at  20ft-526-6140. 
SUPPLEMENTARY  INFORMATION: 
Regxdations  governing  the  ocean  salmon 
fisheries  are  published  at  50  CFR  part 
661.  In  an  emergency  interim  rule  and 
preseason  notice  of  1991  management 
measures  (56  FR  21311,  May  a  1991), 
NOAA  announced  that  the  1991 
commercial  fishery  for  all  salmon 
species  in  the  subarea  from  the  U.S.- 
Canada border  to  Carroll  kland. 
Washington,  would  open  the  earlier  of 
August  16  or  a  date  recommended  by 
the  Pacific  Salmon  Commission,  and 
that  each  vessel  participating  in  this 
fishery  could  possess,  land,  and  deliver 
no  more  than  80  coho  sabnon  and  10 
Chinook  salmon  per  open  period.  NOAA 


also  announced  that  the  1991  ° 
commercial  fishery  for  all  salmon 
species  in  the  subarea  from  Leadbetter 
Point.  Washington,  to  Cape  Falcon, 
Oregon,  would  open  August  10.  and  that 
each  vessel  participating  in  this  fishery 
could  possess,  land,  and  deliver  no  more 
than  150  coho  salmon  and  10  chinook 
salmon  per  open  period.  Commercial 
fisheries  north  of  Cape  Falcon.  Oregon, 
are  limited  by  overall  quotas  of  87.000 
coho  sahnon  and  40.000  chinook  salmon. 

Based  on  the  best  available 
information,  the  catch  during  the  May  1- 
June  15. 1991,  commercial  fishery  for  all 
salmon  species  except  coho  salmon  in 
the  subarea  fromthe  U.S.-Canada 
border  to  Cape  Falcon,  Oregon  totaled 
about  27.200  chinook  salmon,  leaving 
4.000  fish  of  the  guideline  of  31,200 
chinook  salmon  unharvested.  Therefore, 
these  fish  are  being  transferred  to  the 
two  commercial  fisheries  opening  in 
August  described  above. 

With  these  increased  chinook 
guidelines  governing  the  two 
conmiercial  fisheries  opening  in  August 
there  is  no  longer  the  need  for 
possession  and  landing  limits  to  restrict 
chinook  salmon  harvest  Therefore,  the 
Regional  Director  has  determined  that 
when  these  two  fisheries  open  as 
regularly  scheduled,  their  possession 
and  landing  limits  of  10  chinook  salmon 
per  opening  should  be  removed.  All 
other  preseason  restrictions,  including 
possession  and  landing  limits  for  coho 
salmon,  remain  in  effect  Inseason 
modification  of  limited  retention 
regulations  is  authorized  by  regulations 
at  S  661.21{b)(l){ii). 


The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  the  Washington 
Department  of  Fisheries,  and  the  Oregon 
Department  of  Fish  and  Wildlife 
regarding  this  action  affecting  the 
commercial  fisheries  from  the  U.S.- 
Canada border  to  Cape  Falcon.  Oregon. 
The  States  of  Washiiigton  and  Oregon 
will  manage  the  commercial  fisheries  In 
State  waters  adjacent  to  these  areas  of 
the  EEZ  in  accordance  with  this  federal 
action.  This  notice  does  not  apply  to 
treaty  Indian  fisheries  or  to  other 
fisheries  which  may  be  operating  in 
other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretarj'  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment  Therefore,  public  comments 
on  this  notice  will  be  accepted  until 
August  12. 1991. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
S§  661.21  and  661.23  and  is  in 
compliance  with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries.  Fishing.  Indians. 
Authority:  16  U.S.Q  1801  et  seq. 
Dated:  July  25, 1991. 
David  S.  Crastin. 

Acting  Director.  Office  of  Fisheries 
Consen'otion  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc  91-18054  Filed  7-26-^:  10:38  am) 
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Proposed  Rul< 


Ttils  section  of  tt>e  FEDERAL 
contains  notices  to  the  public 
proposed  Issuance  of  njtes  an 
regulations.  Tt>e  purpose  of  Vn 
is  to  give  interested  persons  i 
opportunity  to  participate  in  tt* 
making  prior  to  the  adoption  < 
rules. 

NUCLEAR  REGULATORY 

COMMISSION 

10  CFR  Part  25 

RIN  3150-ADS6 

NRC  Licensee  ReinvestigatI 
Program 

agency:  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule. 

summary:  The  Nuclear  Regul 
Commission  proposes  to  ame 
regulations  to  require  a  reinv( 
program  for  NRC  licensee  pei 
with  "Q"  and  "L"  access  auth 
and  to  amend  the  fee  schedul 
investigative  costs.  The  propc 
reinvestigation  program  is  coi 
with  the  Department  of  Energ 
program  for  its  contractors  ar 
consistent  with  NRC's  policy 
reinvestigating  its  own  emplo 
consultants,  contractors,  expe 
panel  members.  This  amendn 
necessary  to  achieve  a  higher 
assurance  that  licensee  perso 
access  to  Restricted  Data  or  P 
Security  Information  remain  i 
such  access, 

DATES:  Comment  period  expii 
September  13, 1991.  Comment 
after  this  date  will  be  conside 
practical  to  do  so,  but  the  Cor 
able  to  assure  consideration  c 
comments  received  on  or  befc 
date. 

ADDRESSES:  Mail  written  com 
Secretary,  U.  S.  Nuclear  Regul 
Commission.  Washington,  DC 
attention:  Docketing  and  Serv 

Deliver  comments  to:  11555 
Pike.  Rockville.  Maryland,  bel 
a.m.  and  4:15  p.m.  Federal  wo: 

Copies  of  the  regulatory  an« 
comments  received  may  be  eji 
room  LL6.  2120  L  Street  NW.  { 
Level).  Washington.  DC. 
FOR  FURTHER  INFORMATION  CC 
Duane  G.  Kidd.  Division  of  Se 
Office  of  Administration,  U.S. 
Regulatory  Commission.  WasI 
DC  20555.  telephone  (301)  492- 


dnesday.  July  31,  1991  /  Rules  and  Regulations 


36113 


hat  the  1991 
ry  for  all  salmon 
)area  ^m  Leadbetter 
n.  to  Cape  Falcon. 
>en  August  10,  and  that 
:ipating  in  this  fishery 
id,  and  dehver  no  more 
mon  and  10  chinook 
period.  Commercial 
Cape  Falcon,  Oregon, 
;rall  quotas  of  87,000 
40,000  chinook  salmon. 
;8t  available 
:atch  during  the  May  1- 
imercial  fishery  for  all 
(cept  coho  salmon  in 
the  U.S.-Canada 
ilcon.  Oregon  totaled 
3ok  salmon,  leaving 
jideline  of  31,200 
nharvested.  Therefore, 
ig  transferred  to  the 
isheries  opening  in 
above. 

eased  chinook 
ing  the  two 

ies  opening  in  August, 
the  need  for 
nding  limits  to  restrict 
arvest.  Therefore,  the 
has  determined  that 
sheries  open  as 
id,  their  possession 
of  10  chinook  salmon 
d  be  removed.  All 
istrictions,  including 
nding  limits  for  coho 
effect.  Inseason 
lited  retention 
lorized  by  regulations 
)• 


The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  the  Washington 
Department  of  Fisheries,  and  the  Oregon 
Department  of  Fish  and  Wildlife 
regarding  this  action  affecting  the 
commercial  fisheries  from  the  U.S.- 
Canada border  to  Cape  Falcon,  Oregon. 
The  States  of  Washiiigton  and  Oregon 
will  manage  the  commercial  fisheries  In 
State  waters  adjacent  to  these  areas  of 
the  EEZ  in  accordance  with  this  federal 
action.  This  notice  does  not  apply  to 
treaty  Indian  fisheries  or  to  other 
fisheries  which  may  be  operating  in 
other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretarj'  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  pubUc 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  until 
August  12, 1991. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
S§  661.21  and  661.23  and  is  in 
compliance  with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  25. 1991. 

David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
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Proposed  Rules 


This  section  of  tt>e  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie 
proposed  issuance  of  oiles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

NUCLEAR  REGULATORY 

COMMISSION 

10  CFR  Part  25 

PIN  3150-ADS6 

NRG  Licensee  Reinvestigation 
Program 

agency:  Nuclear  Regula  tory 

Commission. 

action:  Proposed  rule. 

SUMMARV:  The  Nuclear  Regulatory 
Commission  proposes  to  amend  its 
regulations  to  require  a  reinvestigation 
program  for  NRC  licensee  personnel 
with  "Q"  and  "L"  access  authorizations 
and  to  amend  the  fee  schedule  to  cover 
investigative  costs.  The  proposed 
reinvestigation  program  is  consistent 
with  the  Department  of  Energy's 
program  for  its  contractors  and  is 
consistent  with  NRC's  policy  of 
reinvestigating  its  own  employees, 
consultants,  contractors,  experts  and 
panel  members.  This  amendment  is 
necessary  to  achieve  a  higher  level  of 
assurance  that  licensee  personnel  with 
access  to  Restricted  Data  or  National 
Security  Information  remain  eligible  for 
such  access. 

DATES:  Comment  period  expires 
September  13, 1991.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission  is 
able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.  S.  Nuclear  Regulatory 
Commissioa  Washington,  DC  20555, 
attention:  Docketing  and  Service  Branch. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  Federal  workdays. 

Copies  of  the  regulatory  analysis  and 
comments  received  may  be  examined  at: 
room  LL6,  2120  L  Street  NW.  (Lower 
Level).  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  G.  Kidd,  Division  of  Security, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555,  telephone  (301)  492-4127. 
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SUPPi^MENTARY  INFORMATION:  The  NRC 

currently  requires  a  reinvestigation 
every  five  years  for  its  employees, 
consultants,  contractors,  experts,  and 
panel  members  with  "Q"  or  "L"  access 
authorization  but  does  not  require  a 
reinvestigation  for  licensee  personnel 
with  the  same  level  of  access 
authorizations.  A  recommendation  was 
made  in  the  1988  GAO  Report  "NRC's 
Security  Clearance  Program  Can  be 
Strengthened"  and  amplified  in  1989 
hearings  before  Congressman  Synar  that 
NRC  have  a  reinvestigation  program  for 
its  "L"  cleared  employees,  consultants, 
contractors,  experts,  and  panel  members 
to  assure  their  continued  reliability, 
integrity,  and  trustworthiness.  The 
rationale  behind  that  recommendation 
applies  equally  to  licensee  personnel 
with  "L"  and  "Q"  access  authorizations. 
The  proposed  rule  will  establish  the 
requirement  that  licensee  personnel 
would  be  subject  to  a  reinvestigation 
every  five  years  similar  in  scope  to  that 
required  for  NRC  employees  and 
contractors  and  consistent  with  that 
required  by  the  Department  of  Energy 
for  its  contractors  who  have  access  to 
Restricted  Data  or  National  Security 
Information.  The  proposed  rule  would 
also  amend  appendix  A  "Fees  for  NRC 
Access  Authorization"  to  recover  the 
costs  of  the  reinvestigations  required  by 
these  changes.  The  proposed 
amendments,  however,  allow  for 
recognition  of  other  agency's,  principally 
the  Department  of  Energy's, 
reinvestigations.  In  cases  where  NRC 
can  verify  an  appropriate 
reinvestigation  by  another  Federal 
agency,  Uiere  would  be  no  charge  to  the 
licensee  or  other  organization.  Where 
there  was  no  other  reinvestigation,  or 
the  reinvestigation  did  not  meet  NRC 
requirements,  the  fee  would  be 
assessed.  However,  the  fee  would  most 
often  be  nominal,  as  reflected  in 
appendix  A. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
10  CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 


are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  paperwork 
requirements. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  0.6  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MNBB-7714),  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019  (3150- 
0046),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  room 
LL6,  2120  L  Street  NW.  (lower  level). 
Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  Duane 
G.  Kidd,  Division  of  Security,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
telephone  (301)  492-4127. 

Regulatory  Flexibility  Certification 

Based  upon  the  information  available 
at  this  stage  of  the  rulemaking 
proceeding  and  in  accordance  with  the 
Regulatory  Flexibihty  Act,  5  U.S.C 
605(b),  the  Commission  certifies  thaL  if 
promulgated,  this  nile  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rulemaking  only  applies  to  those 
licensees  and  others  who  generate, 
receive,  safeguard  and  store  National 
Security  Information  or  Restricted  Data 
(as  defined  in  10  CFR  part  25). 
Approximately  31  NRC  licensee  and 
other  license  related  interests  would  be 
ejected  under  the  provisions  of  10  CFR 
part  25.  Because  these  licensees  are  not 
classified  as  small  entities  as  defined  by 
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the  NRC's  size  standards  (December  9, 
1985:  50  FR  50241),  the  Commission  finds 
that  this  rule  will  not  have  a  significant 
economic  impact  upon  a  substastial 
number  of  small  entities. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  apply 
to  this  rulemaking  initiative  because  it 
falls  within  the  criteria  of  10  CFR  part 
50.109(a)(1),  but  that  a  backfit  analysis  is 
not  required  because  this  rulemaking 
qualifies  for  exemption  under 
50.109(a){4)(iii)  that  reads  'That  the 
regulatory  action  involves  *  *  * 
redefining  what  level  of  protection  to  the 

*  *  *  common  defense  and  security 
should  be  regarded  as  adequate." 

List  of  Subjects  in  10  CFR  Part  25 

Classified  information,  Criminal 
penalty.  Investigations,  Penalty, 
Reporting  and  recordkeeping 
requirements.  Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  25. 

PART  25— ACCESS  AUTHORIZATION 
FOR  LICENSEE  PERSONNEL 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  Sees.  145, 161,  68  Stat.  942,  948, 
as  amended  (42  U.S.C.  2165.  2201):  sec.  201,  88 
Sfat.  1242,  as  amended  (42  U.S.C.  5841):  E.O. 
10885,  as  amended,  3  CFR  1959-1963  COMP., 
p.  398  (50  U.S.C.  401,  note);  E.O.  12356,  47  FR 
14874.  April  6, 1982. 

Appendix  A  also  issued  under  96  Stat.  1051 
(31  U.S.C.  9701). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended.  (42  U.S.C.  2273).  {§  25.13.  25.17(a). 
25.33  (b)  and  (c)  are  issued  under  sec.  1611.  68 
Stat.  949,  as  amended  (42  U.S.C.  2201(1));  and 
§  S  25.13  and  25.33(b)  are  Issued  under  sec. 
1610. 68  Stat.  950.  as  amended  (42  U.S.C. 
2201(o)). 

2.  In  §  25.17.  paragraph  (e)  is  revised 
to  read  as  follows: 

§  25.17    Approval  for  processing 
applicants  for  access  authorization. 

•  ♦        »        ♦        « 

(e)  Applications  for  access 
authorization  or  access  authorization 
renewal  processing  must  be 
accompanied  by  a  check  or  money 
order,  payable  to  the  United  States 
Nuclear  Regulatory  Commission, 
representing  the  current  cost  for  the 
processing  of  each  "Q,"  "L."  access 
authorization,  or  renewal  request. 
Access  authorization  and  access 
authorization  renewal  fees  will  be 


published  each  time  the  Office  of 
Personnel  Management  notifies  NRC  of 
a  change  in  the  rates  it  charges  NRC  for 
the  conduct  of  investigations.  Any  such 
changed  access  authorization  or  access 
authorization  renewal  fees  will  be 
applicable  to  each  access  authorization 
or  access  authorization  renewal  request 
received  upon  or  after  the  date  of 
publication.  Applications  from 
individuals  having  current  Federal 
access  authorizations  may  be  processed 
more  expeditiously  and  at  less  cost, 
since  the  Commission  may  accept  the 
certification  of  access  authorization  and 
investigative  data  from  other  Federal 
Government  agencies  that  grant 
personnel  access  authorizations. 

3.  Section  25.19  is  revised  to  read  as 
follows: 

9  25.19    Processing  applications. 

Each  application  for  access  > 
authorization  or  access  authorization 
renewal,  together  with  its  accompanying 
fee,  must  be  submitted  to  the  NRC 
Division  of  Security.  If  necessary,  the 
NRC  Division  of  Security  may  obtain 
approval  from  the  appropriate 
Commission  office  exercising  licensing 
or  regulatory  authority  before 
processing  the  access  authorization  or 
access  authorization  renewal  request.  If 
the  applicant  is  disapproved  for 
processing,  the  NRC  Division  of  Security 
shall  notify  the  submitter  in  writing  and 
return  the  original  application  (security 
packet]  and  its  accompanying  fee. 

4.  In  5  25.21,  paragraph  (a)  is  revised 
and  paragraph  (c)  is  added  to  read  as 
follows: 

S  25.21    Determination  of  initial  and 
continued  eligibility  for  access 
auttiorizatloa 

(a)  Following  receipt  by  the  NRC 
Division  of  Security  of  the  reports  of  the 
personnel  security  investigations,  the 
record  will  be  reviewed  to  determine 
that  granting  an  access  authorization  or 
renewal  of  access  authorization  will  not 
endanger  the  common  defense  and 
security  and  is  clearly  consistent  with 
the  national  interest.  If  such  a 
determination  is  made,  access 
authorization  will  be  granted  cr 
renewed.  Questions  as  to  initial  or 
continuing  eligibility  will  be  determined 
in  accordance  with  part  10  of  chapter  L 
♦        •        •        •        • 

(c)  (1)  Except  as  provided  in 
paragraph  (c)(2}  of  this  section,  NRC 
"Q"  and  "L"  access  authorizations 
expire  five  years  from  the  date  of 
issuance.  If  continued  "Q"  or  "L"  access 
authorization  is  required,  an  application 
for  renewal  must  be  submitted  at  least 
120  days  prior  to  its  expiration  date. 
Failure  to  make  a  timely  application  will 


result  in  expiration  of  access 
authorization.  Access  authorization  for 
which  a  timely  application  for  renewal 
has  been  made  may  be  continued 
beyond  the  expiration  date  pending  final 
action  on  the  application.  An 
application  for  renewal  must  include: 

(i)  A  statement  by  the  licensee  or 
other  person  that  the  individual 
continues  to  require  access  to  classified 
National  Secvu-ity  Information  or 
Restricted  Data;  and 

(ii)  A  persormel  security  packet  as 
described  in  S  25.17(c). 

(2)  An  exception  to  the  access 
authorization  expiration  date  and  the 
time  for  submission  of  renewal 
applications  is  provided  for 

(i)  Those  individuals  whose  original 
access  authorization  date  of  issuance  is 
more  than  five  years  old  as  of  the 
effective  date  of  this  rule  amendment. 
For  those  individuals  an  application  for 
renewal  must  be  submitted  (within  180 
days  of  the  effective  date  of  this  rule); 
and, 

(ii)  Those  individuals  who  have  a 
current  and  active  access  authorization 
from  another  federal  agency,  and  are 
subject  to  a  reinvestigation  program  by 
that  agency  that  is  determined  by  NRC 
to  meet  NRC's  requirements  (the  DOE 
Reinvestigation  Program  has  been 
determined  to  meet  NRC's 
requirements),  and  for  which  the 
licensee  or  other  person  has  notified 
NRC  of  their  intention  to  use  this 
exception  at  least  120  days  prior  to  the 
original  expiration  date  of  the  access 
authorization.  For  those  individuals,  the 
licensee  or  other  person  may  submit  to 
NRC,  concurrent  with  its  next 
submission  to  the  other  government 
agency  after  (the  effective  date  of  this 
rule)  (provided  that  period  is  no  longer 
than  seven  years  from  the  date  of 
original  issuance  or  last  renewal),  a 
copy  of  the  SF-86  that  is  dated  and 
bears  an  original  signature,  together 
with  a  request  form  (NRC  Form  237) 
signed  by  a  licensee  or  other  official  as 
the  supporting  documentation  for  an 
NRC  access  authorization  renewal 
application.  Any  NRC  access 
authorization  continued  in  response  to  a 
renewal  application  submitted  pursuant 
to  this  paragraph  will,  thereafter,  not 
expire  until  the  date  set  by  the  other 
government  agency  for  the  next 
reinvestigation  of  the  individual 
pursuant  to  the  other  agency's 
reinvestigation  program  provided  that 
period  is  no  longer  than  seven  years 
from  the  date  of  the  NRC  renewal.  At 
that  time  (and  at  the  time  of  each 
subsequent  reinvestigation  of  the 
individual),  the  licensee  or  other  persoi., 
may  again  submit,  concurrent  with  its 


submission.to  the  other  govei 
agency,  a  copy  of  the  SF-86  t 
and  bears  an  original  signatu 
with  a  request  form  (NRC  Fo; 
signed  by  a  hcensee  or  other 
official  as  the  supporting  doc 
for  an  NRC  access  authorizal 
renewal  application.  Failure 
renewal  application  concurre 
submission  of  an  individual's 
the  other  government  agency 
to  their  reinvestigation  requii 
will  result  in  the  expiration  o 
individual's  NRC  access  auth 

5.  Section  8  25.23  is  revisec 
follows: 

9  25.23    Notification  of  grant  oi 
authorization. 

The  determination  to  grant 
access  authorization  will  be  I 
writing  to  the  licensee  or  otht 
that  initiated  the  request.  Up( 
of  the  notification  of  original 
access  authorization,  the  lice 
other  person  shall  obtain,  as 
for  grant  of  access  authorizat 
access  to  classified  informati 
executed  "Classified  Informs 
Nondisclosure  Agreement"  S 
the  affected  individual.  The  ii 
shall  also  be  given  a  security 
briefing  in  accordance  with  9 
this  chapter.  The  signed  SF  3: 
promptly  forwarded  to  the  Nl 
of  Security.  Records  of  accesi 
authorization  grant  and  rene\ 
notification  must  be  maintain 
licensee  or  other  organizatior 
years  after  the  access  author 
been  terminated  by  the  NRC 
Security.  This  information  mi 
furnished  to  other  representa 
Commission,  to  hcensces,  coi 
or  other  Federal  agencies.  No 
of  access  authorization  will  n 
in  writing  to  the  affected  indi 
except: 

(a)  In  those  cases  in  which 
determination  was  made  as  a 
Persormel  Security  Hearing  o: 
Personnel  Security  Review  E5 
or 

(b)  When  the  individual  als 
official  designated  by  the  lice 
whom  written  NRC  notificatit 
forwarded. 

6.  Section  9  25.25  is  revised 
follows: 

9  25.2S    Cancellation  of  requeei 
access  sutlKirlzation. 

When  a  request  for  an  indii 
access  authorization  or  renev^ 
access  authorization  is  withdi 
cancelled,  the  requestor  shall 
NRC  Division  of  Security  imir 
by  telephone  so  that  the  full  f 
investigation.  National  Agenc 
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result  in  expiration  of  access 
authorization.  Access  authorization  for 
which  a  timely  application  for  renewal 
has  been  made  may  be  continued 
beyond  the  expiration  date  pending  final 
action  on  the  application.  An 
application  for  renewal  must  include: 

(i)  A  statement  by  the  licensee  or 
other  person  that  the  individual 
continues  to  require  access  to  classified 
National  Security  Information  or 
Restricted  Data:  and 

(ii)  A  personnel  security  packet  as 
described  in  S  25.17(c). 

(2)  An  exception  to  the  access 
authorization  expiration  date  and  the 
time  for  submission  of  renewal 
applications  is  provided  for 

(i)  Those  individuals  whose  original 
access  authorization  date  of  issuance  is 
more  than  five  years  old  as  of  the 
effective  date  of  this  rule  amendment. 
For  those  individuals  an  application  for 
renewal  must  be  submitted  (within  180 
days  of  the  effective  date  of  this  rule); 
and, 

(ii)  Those  individuals  who  have  a 
current  and  active  access  authorization 
from  another  federal  agency,  and  are 
subject  to  a  reinvestigation  program  by 
that  agency  that  is  determined  by  NRC 
to  meet  NRC's  requirements  (the  DOE 
Reinvestigation  Program  has  been 
determined  to  meet  NRC's 
requirements),  and  for  which  the 
licensee  or  other  person  has  notified 
NRC  of  their  intention  to  use  this 
exception  at  least  120  days  prior  to  the 
original  expiration  date  of  the  access 
authorization.  For  those  individuals,  the 
hcensee  or  other  person  may  submit  to 
NRC,  concurrent  with  its  next 
submission  to  the  other  government 
agency  after  (the  effective  date  of  this 
rule)  (provided  that  period  is  no  longer 
than  seven  years  from  the  date  of 
original  issuance  or  last  renewal),  a 
copy  of  the  SF-86  that  is  dated  and 
bears  an  original  signature,  together 
with  a  request  form  (NRC  Form  237) 
signed  by  a  licensee  or  other  official  as 
the  supporting  documentation  for  an 
NRC  access  authorization  renewal 
application.  Any  NRC  access 
authorization  continued  in  response  to  a 
renewal  application  submitted  pursuant 
to  this  paragraph  will,  thereafter,  not 
expire  until  the  date  set  by  the  other 
government  agency  for  the  next 
reinvestigation  of  the  individual 
pursuant  to  the  other  agency's 
reinvestigation  program  provided  that 
period  is  no  longer  than  seven  years 
from  the  date  of  the  NRC  renewal.  At 
that  time  (and  at  the  time  of  each 
subsequent  reinvestigation  of  the 
individual),  the  licensee  or  other  persui., 
may  again  submit,  concurrent  with  its 


submission.to  the  other  government 
agency,  a  copy  of  the  SF-86  that  Is  dated 
and  bears  an  original  signature  together 
with  a  request  form  (NRC  Form  237) 
signed  by  a  licensee  or  other  contractor 
official  as  the  supporting  documentation 
for  an  NRC  access  authorization 
renewal  application.  Failure  to  file  a 
renewal  application  concurrent  with  the 
submission  of  an  individual's  SF-66  to 
the  other  government  agency  pursuant 
to  their  reinvestigation  requirements 
will  result  in  the  expiration  of  the 
individual's  NRC  access  authorization. 

5.  Section  S  25.23  is  revised  to  read  as 
follows: 

S  25.23    Notification  of  grant  of  sccsss 
authorization. 

The  determination  to  grant  or  renew 
access  authorization  will  be  furnished  in 
writing  to  the  licensee  or  other  person 
that  initiated  the  request.  Upon  receipt 
of  the  notification  of  original  grant  of 
access  authorization,  the  licensee  or. 
other  person  shall  obtain,  as  a  condition 
for  grant  of  access  authorization  and 
access  to  classified  information,  an 
executed  "Classified  Information 
Nondisclosure  Agreement"  SF  312)  from 
the  affected  individual.  The  individual 
shall  also  be  given  a  security  orientation 
briefing  in  accordance  with  {  95.33  of 
this  chapter.  The  signed  SF  312  must  be 
promptly  forwarded  to  the  NRC  Division 
of  Security.  Records  of  access 
authorization  grant  and  renewal 
notification  must  be  maintained  by  the 
licensee  or  other  organization  for  three 
years  after  the  access  authorization  has 
been  terminated  by  the  NRC  Division  of 
Security.  This  information  may  also  be 
furnished  to  other  representatives  of  the 
Commission,  to  hcensees,  contractors, 
or  other  Federal  agencies.  Notifications 
of  access  authorization  will  not  be  given 
in  writing  to  the  affected  individual 
except: 

(a)  In  those  cases  in  which  the 
determination  was  made  as  a  result  of  a 
Personnel  Security  Hearing  or  by 
Personnel  Security  Review  Examiners, 
or 

(b)  When  the  individual  also  is  the 
official  designated  by  the  licensee  to 
whom  written  NRC  notifications  are 
forwarded. 

6.  Section  S  25.25  is  revised  to  read  as 
follows: 

9  25.25    Cancellation  of  raqussts  for 
access  suttHMlzation. 

When  a  request  for  an  individual's 
access  authorization  or  renewal  of 
access  authorization  is  withdrawn  or 
cancelled,  the  requestor  shall  notify  the 
NRC  Division  of  Security  immediately 
by  telephone  so  that  the  full  field 
investigation.  National  Agency  Check 


with  Credit  Investigation  or  other 
personnel  security  action  may  be 
discontinued.  The  requestor  shall 
identify  the  full  name  and  date  of  birth 
of  the  individual,  the  date  of  request, 
and  the  type  of  access  authorization 
("Q"  or  "L")  or  access  authorization 
renewal  originally  requested.  The 
requestor  shall  confirm  each  telephone 
notification  promptly  in  writing. 

7.  In  25.27,  paragraph  (a)  is  revised  to 
read  as  follows: 

§  25.27    Reopening  of  eases  In  which 
requests  for  access  authorizations  are 
cancelled. 

(a)  In  conjunction  with  a  new  request 
for  access  authorization  or  renewal  of 
access  authorization  for  individuals 
whose  cases  were  previously  cancelled, 
new  fingerprint  cards  in  duplicate  and  a 
new  Security  Acknowledgment  (for 
cases  where  no  final  access 
authorization  was  previously  issued) 
must  be  furnished  to  the  NRC  Division 
of  Security  along  with  the  request. 
•        *        •        •        * 

8.  In  8  25.31,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

9  25.31    Extensions  snd  transfers  of 
access  autl>orizations. 
***** 

(d)  The  date  of  an  extension  or 
transfer  of  access  authorization  may  not 
be  used  to  determine  when  a  request  for 
renewal  of  access  authorization  is 
required.  Access  authorization  renewal 
requests  must  be  timely  submitted  in 
accordance  with  S  25.21(c). 

9.  Appendix  A  to  part  25  is  revised  to 
read  as  follows: 

Appendix  A  to  Part  25— Fees  for  NRC 
Access  Authorization 


Category 


Initial  "L"  acceM  authorization 

Reinstatement  of  "L"  aoceee  autttoriza- 
tlon 

Extension  or  transfer  of  "L"  access  au- 
thorization  

Renewal  of  "L"  access  authorizstion 

Initial  "Q"  access  authonzation „ 

Initial  "Q"  access  authorization  (expedit- 
ed processing) „ 

Reinstatement  of  "Q"  access  authoriza- 
tion  

Reinstatement  of  "O"  access  auttwriza- 
bon  (expedited  pfocessing) 

Extension  or  transfer  of  "Q" 

Extension  or  transfer  of  "0"  (expedited 
processing) 

Renewal  of  "O"  (Initial  five  year  reinvesti- 
gation)  _ „ „ 

Renewal  of  "Q"  (subsequent  five  year 
reinvestigatione) 


Fee 


■S45 

•45 

>45 

'45 

2,600 

3.000 

'2.600 

•3,000 
•2.600 

•3.000 

'1.500 

'45 


>  If  lt>e  NRC  determines,  based  on  Ms  review  of 
available  data,  that  a  lull  field  investigation  is  neces- 
sary, a  le«  of  S2.600  will  be  assessed  pnor  to  the 
corKluct  of  trte  investigation. 

'Full  fee  will  or^  be  charged  If  irtvestigation  is 
required. 


Dated  at  Rockville.  MD,  this  15th  day  of 
July  1991. 

For  the  Nuclear  Regulatory  Commission. 
Jamea  M.  Taylor, 

Executive  Director  for  Operations. 
[FR  Doc.  91-17995  Filed  7-30-fll;  8:45  am] 
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10  CFR  Part  35 

Workshop  To  Discuss  Establishing  an 
"Authorized  Radiopharmaclst" 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  staff  plans  to 
convene  a  public  workshop  with 
representatives  of  appropriate 
organizations  to  discuss  key  issues 
related  to  estabhshing  an  "authorized 
radiopharmacist"  in  NRC's  regulations. 

DATES:  The  workshop  will  be  held 
Wednesday,  August  7, 1991,  and  will 
begin  at  9  a.m.  and  end  about  5:30  p.m. 

ADDRESSES:  Sheraton  International  At 
O'Hare.  6810  North  Mannheim  Road. 
Rosemont,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Anthony  Tse,  Regulation 
Development  Branch.  NL/S-129.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-3797. 

SUPPLEMENTARY  INFORMATION:  The 

American  College  of  Nuclear  Physicians 
and  the  Society  of  Nuclear  Medicine 
submitted  a  petition  for  rulemaking  to 
NRC  requesting  that  the  NRC  amend  its 
regulations  pertaining  to  the  use  of 
byproduct  material  in  medical 
applications.  One  of  the  issues  raised  in 
the  petition  is  related  to  compounding 
radiopharmaceuticals  containing 
byproduct  material. 

The  objective  of  the  workshop  is  to 
conduct  a  roundtable  discussion  of  the 
key  issues  related  to  establishing  an 
"authorized  radiopharmacist"  in  NRC's 
regulations.  The  organizations  that  yvill 
be  represented  at  the  workshop  include: 
Board  of  Pharmaceutical  Specialties: 
American  Board  of  Science  in  Nuclear 
Medicine;  National  Association  of 
Boards  of  Pharmacy;  Committee  on 
Radionuclides  and 
Radiopharmaceuticals  of  the  U.S. 
Council  for  Energy  Awareness; 
American  Pharmaceutical  Association, 
American  Society  of  Hospital 
Pharmacists,  and  selected  graduate 
schools  of  pharmacy. 
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Conduct  of  the  Meeting 

The  workshop  will  be  chaired  by  the 
undersigned  and  moderated  by  Mr.  John 
L.  Telford,  Section  Chief,  Rulemaking 
Section,  Regulation  DeveloQment 
Branch.  Division  of  Regulatory 
Commission.  The  workshop  will  be 
conducted  in  a  manner  that  will 
facilitate  the  orderly  conduct  of 
business.  The  transcript  of  the  workshop 
will  be  available  for  inspection,  and 
copying  for  a  fee,  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW.. 
Washington,  DC  20555  on  or  about 
August  27. 1991. 

The  following  procedures  apply  to 
public  attendance  at  the  workshop: 

1.  Questions  or  statements  from 
attendees  other  than  participants  (i.e.. 
representatives  of  the  organizations 
listed  above  and  participating  NRC 
staff]  will  be  entertained  as  time 
permits. 

2.  Seating  for  the  public  will  be  on  a 
first-come  first-served  basis. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  July  1991. 

For  the  Nuclear  Regulatory  Commission. 
Sher  Bahadur. 

Chief.  Regulation  Development  Branch, 
Division  of  Regulatory  Applications.  Office  of 
Nuclear  Regulatory  Research. 

(FR  Doc.  91-18104  Filed  7-30-91:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  25 

(Docket  No.  NM-61;  Notice  No.  SC-91-9- 
NM] 

Special  Conditions:  British  Aerospace 
Model  146-100A,  -200A  and  -300A 
Airplanes  Equipped  With  Phase  II 
Avionics;  Ughtning  and  High  Intensity 
Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  British  Aerospace 
Model  146-lOOA,  -200A  and  -300A 
Series  airplanes.  These  airplanes  are 
equipped  with  British  Aerospace  146 
Phase  11  high-technology  digital  avionics 
systems  which  perform  critical  or 
essential  functions.  The  applicable 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  lightning  and  high-intensity 
radiated  fields  (HIRF).  This  notice 


proposes  additional  safety  standards 
which  the  Administrator  considers 
necessary  to  ensure  that  the  critical  and 
essential  functions  that  these  systems 
perform  are  maintained  when  the 
airplane  is  exposed  to  lightning  and 
HIRF. 

DATES:  Comments  must  be  received  on 
or  before  September  16. 1991. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel.  Attn:  Rules 
Docket  (ANM-7).  Docket  No.  NM-61. 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056;  or  delivered  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM-61.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Schroeder.  FAA, 
Standardization  Branch,  ANM-113. 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service.  1601  Lind  Avenue 
SW..  Renton.  Washington  9805S^1046; 
telephone  (206)  227-2148. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  acfion  on 
this  proposal.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  persormel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-61."  The 
postcard  will  be  date/time  stamped,  and 
returned  to  the  commentor. 

Background 

On  May  6. 1989.  and  January  6. 1989. 
British  Aerospace  applied  for 


amendment  to  their  Type  Certificate 
(TC)  No.  A49EU  for  their  Model  146 
Series  airplanes  to  include  the  Phase  II 
Avionics  package.  The  146-lOOA  and   - 
200A  were  applied  for  on  May  8. 1969. 
and  the  146-300A  on  January  6, 1989. 
The  Model  146  series  is  a  high  wing 
pressurized  94-108  passenger  transport 
category  airplane  with  a  maximum 
takeoff  gross  weight  of  84.000  to  95.000 
pounds  (depending  on  model),  maximum 
cruise  speed  of  305  knots,  and  a 
maximum  operating  altitude  of  31,000 
feet.  The  airplanes  are  powered  by  four 
Avco  Lycoming  turbofan  engines 
mounted  on  the  wing.  The  Phase  II 
avionics  installation  on  the  airplane 
incorporates  a  number  of  novel  or 
unusual  design  features,  such  as  digital 
avionics  including,  but  not  necessarily 
limited  to,  an  electronic  flight  instrument 
system  (EFIS)  including  primary 
airspeed  and  vertical  speed,  dual  fail 
passive  digital  flight  guidance  system 
with  Category  III  automatic  landing 
system,  dual  digital  air  data  computers, 
and  full  authority  digital  engine  control 
(FADEC)  with  auto  dirottle  system 
which  are  vulnerable  to  lightning  and 
high-intensity  radiated  fields  {(HIRF) 
external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of  the 
FAR,  British  Aerospace  must  show  that 
the  Model  146  meets  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  TC  No.  ' 
A49EU,  or  the  applicable  regulations  in 
effect  on  the  date  of  application  for  the 
Model  146  unless:  (1)  otherwise 
specified  by  the  Administrator:  or  (2) 
compliance  with  later  effective 
amendments  is  elected  or  required 
under  §  21.17;  and  (3)  special  conditions 
are  prescribed  by  the  Administrator. 

The  Phase  II  avionics  installation  for 
the  Model  146  would  be  required  to 
comply  with  part  25,  as  amended 
through  Amendment  25-66.  In  addition, 
part  34  of  die  FAR  dirough  die  latest 
amendments  in  effect  at  the  time  of 
awarding  the  type  certificate,  and  part 
36  of  the  FAR  dirough  die  latest 
amendment  in  effect  on  the  date  the 
noise  tests  are  performed,  must  be  met. 
The  special  conditions  which  may  be 
developed  as  a  result  of  this  notice  will 
form  an  additional  part  of  the  type 
certification  basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not  contain 
adequate  or  appropriate  safety 
standards  for  Model  146  series  airplanes 
with  Phase  II  avionics  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
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amendment  to  their  Type  Certificate 
(TC)  No.  A49EU  for  their  Model  146 
Series  airplanes  to  include  the  Phase  II 
Avionics  package.  The  146-lOOA  and   - 
200A  were  applied  for  on  May  8. 1989. 
and  the  146-300A  on  January  6. 1989. 
The  Model  146  series  is  a  high  wing 
pressurized  94-108  passenger  transport 
category  airplane  with  a  maximum 
takeoff  gross  wei^t  of  84,000  to  95.000 
pounds  (depending  on  model),  maximum 
cruise  speed  of  305  knots,  and  a 
maximum  operating  altitude  of  31.000 
feet.  The  airplanes  are  powered  by  four 
Avco  Lycoming  turbofan  engines 
mounted  on  the  wing.  The  Phase  II 
avionics  installation  on  the  airplane 
incorporates  a  number  of  novel  or 
unusual  design  features,  such  as  digital 
avionics  including,  but  not  necessarily 
limited  to,  an  electronic  flight  instrument 
system  (EFIS)  including  primary 
airspeed  and  vertical  speed,  dual  fail 
passive  digital  flight  guidance  system 
with  Category  III  automatic  landing 
system,  dual  digital  air  data  computers, 
and  full  authority  digital  engine  control 
(FADEC)  with  auto  throttle  system 
which  are  vulnerable  to  lightning  and 
high-intensity  radiated  fields  ((HIRF) 
external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of  the 
FAR,  British  Aerospace  must  show  that 
the  Model  146  meets  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  TC  No.  ' 
A4gEU,  or  the  applicable  regulations  in 
eH'ect  on  the  date  of  application  for  the 
Model  146  unless:  (1)  otherwise 
specified  by  the  Administrator:  or  (2) 
compliance  with  later  effective 
amendments  is  elected  or  required 
under  S  21.17;  and  (3)  special  conditions 
are  prescribed  by  the  Administrator. 

The  Phase  II  avionics  installation  for 
the  Model  146  would  be  required  to 
comply  with  part  25,  as  amended 
through  Amendment  25-66.  In  addition, 
part  34  of  die  FAR  dirough  die  latest 
amendments  in  effect  at  the  time  of 
awarding  the  type  certificate,  and  part 
36  of  the  FAR  du-ough  die  latest 
amendment  in  effect  on  the  date  the 
noise  tests  are  performed,  must  be  met. 
The  special  conditions  which  may  be 
developed  as  a  result  of  this  notice  will 
form  an  additional  part  of  the  type 
certification  basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended]  do  not  contain 
adequate  or  appropriate  safety 
standards  for  Model  146  series  airplanes 
with  Phase  II  avionics  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 


provisions  of  S  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  S  11-49  of  the 
FAR  after  public  notice,  are  required  by 
SS  11-28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  9  21.17(a)(2).  In 
addition  to  the  applicable  airworthiness 
regulations  and  special  conditions,  the 
Model  146  must  comply  with  the  noise 
certification  requirements  of  part  36  and 
the  engine  emission  requirements  of  part 

«.       II 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  the  new  technology 
avionic  systems.  There  are  two 
regulations  that  specifically  pertain  to 
lightning  protection;  one  for  the  airframe 
in  general  (S  25.581).  and  the  other  for 
fuel  system  protection;  (5  25.954).  There 
are,  however,  no  regulations  that  deal 
specifically  with  protection  of  electrical 
and  electronic  systems  from  lightning. 
The  loss  of  a  critical  fimction  of  these 
systems  due  to  lightning  would  prevent 
continued  safe  flight  and  landing  of  the 
airplane.  Although  the  loss  of  an 
essential  function  would  not  prevent 
continued  safe  flight  and  landing,  it 
would  significandy  impact  the  safety 
level  of  the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
from  high-intensity  radiated  fields 
(HIRF).  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it 
necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are 
proposed  for  the  Model  146  Phase  n 
avionics  which  would  require  that  the 
new  technology  electrical  and  electronic 
systems  such  as  the  electronic  flight 
instrument  system  (EFIS).  dual  fail 
passive  digital  flight  guidance  system 
with  Category  III  automatic  landing, 
dual  digital  aid  data  computers,  and  full 
authority  digital  engine  control  (FADEC) 
with  auto  throtdes,  be  designed  and 
installed  to  preclude  component  damage 
and  interruption  of  function  due  to  both 
the  direct  and  indirect  effects  of 
lightning  and  HIRF. 


Lightning 

To  provide  a  means  of  compliance 
with  the  proposed  special  conditions,  a 
clarification  on  the  threat  definition  for 
lightning  is  needed.  The  following 
"threat  definition,"  based  on  FAA 
Advisory  Circular  20-136.  Protection  of 
Aircraft  Electrical/Electronic  Systems 
Against  the  Indirect  Effects  of  Lightning, 
dated  March  5, 1990,  is  proposed  as  a 
basis  to  use  in  demonstrating 
compliance  with  the  proposed  lightning 
protection  special  condition. 

The  lightning  current  waveforms 
(Components  A,  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A,  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  electronic  systems  may 
then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike — 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level;  then 

2.  Multiple  Stroke  Flash:  (II Z 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
the  be  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 


environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  1/2  magnitude  of 
Component  D  (peak  amplitude  of  50,000 
amps).  The  23  restrikes  are  distributed 
over  a  period  of  up  to  2  seconds 
according  to  the  following  constraints: 
(1)  The  minimum  time  between 
subsequent  strokes  is  10  ms,  and  (2)  the 
maximum  time  between  subsequent 
strokes  is  200  ms.  An  analysis  or  test 
needs  to  be  accomplished  in  order  to 
obtain  the  resultant  internal  threat 
environment  for  the  system  under 
evaluation. 

And, 

3.  Multiple  Burst  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulses 
accompanying  the  airplane  lightning 
strike  process.  While  insufficient  energy 
exists  in  these  pulses  to  cause  physical 
damage,  it  is  possible  that  transients 
resulting  from  this  environment  may 
cause  upset  to  some  digital  processing 
systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  which 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  a  internal 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  each, 
distributed  over  a  period  of  2  seconds. 
Each  set  of  20  strokes  is  made  up  of  20 
repetitive  Component  H  waveforms  . 
distributed  within  a  period  of  one 
millisecond.  The  minimum  time  between 
individual-Component  H  pulses  within  a 
burst  is  10ms,  the  maximum  is  50ms.  The 
24  bursts  are  distributed  over  a  period  of 
up  to  2  seconds  according  to  the 
following  constraints:  (1)  the  minimum 
time  between  subsequent  strokes  is  10 
ms,  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  The 
individual  "Multiple  Burst"  Component 
H  waveform  is  defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D),  "Multiple  Stroke"  (1/2  Component 
D),  and  the  "Multiple  burst"  (Component 
H). 

These  components  are  defined  by  the 
following  exponential  equation: 

i(t)=I.{c-«-e-»') 

where; 

t  =  time  in  seconds. 

i= current  in  amperes,  and 
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High-lQtensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transrni Iters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  EFIS. 
to  HIRF  must  be  established.  It  is  not 
possible  to  precisely  define  the  HIRF  to 
which  the  airplane  will  be  exposed  in 
service.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit  installed  equipment 
through  the  cockpit  window  apertiu^s  is 
undefined.  Based  on  survejrs  and 
analysis  of  existing  HIRF  emitters,  an 
adequate  level  of  protection  exists  when 
compliance  with  the  HIRF  protection 
special  condition  is  shown  with  either 
paragraphs  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  estabhshed  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak 
(V/M) 

Average 

(v/mT 

10    KHz-500  KHz 

500    KHz-    2  MHz 

2    MHz-  30  MHz...   

30    MHz-100  KHz ...     

100    MHz-200  MHz..._ 

200    MHz-400  MHz _.. 

400    MHz-     1  GHz _..'    „... 

1  GHz-    2  GHz 

2  GHz-    4  GHz...._ 

4    GHz-    6  GHz 

80 

80 

200 

33 

33 

150 

8.300 

9.000 

17,000 

14.500 

4.000 

9.000 

4JD00 

80 

80 

200 

33 

33 

33 

2,000 

1.500 

1.200 

800 

6    GHz-    8  GHz 

666 

8    GHz-  12  GHz..._ 

12    GHz-  20  GHz...._ 

2.000 
509 

Frequency 

Peak 
(V/M) 

Average 
(V/iO 

20    QHf-  40  GHz .„ 

4,000 

1.006 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S.  It  will  also 
be  adopted  by  the  European  Joint 
Airworthiness  Authorities. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  <s  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacrarer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

list  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  authority  citation  for  diese 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  1344. 1348(c),  1352. 
1354(a).  1355. 1421  through  1431. 1502. 
1651(b)(2).  42  U.S.C.  1857f-10.  4321  et  seq.: 
E.0. 11514:  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1983). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
British  Aerospace  Model  146  Series 
airplanes  with  Phase  II  avionics: 

1.  Lightning  Protection 

a.  Each  electrical  and  electronic 
system  which  performs  critical  functions 
must  be  designed  and  installed  to  ensure 


that  the  operation  and  operational 
capability  of  these  systems  to  fterform 
critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
lightning. 

b.  Each  essential  function  of  electrical 
or  electronic  systems  or  installations 
must  be  protected  to  ensure  that  the 
function  can  be  recovered  in  a  timely 
manner  after  the  airplane  has  been 
exposed  to  lightning. 

2.  Protection  From  Unwanted  ^ects  of 
High-Intensity  Radiated  Fields  (HIRF) 

Each  electrical  and  electronic  system 
which  performs  critical  functions  must 
bedesigned  and  installed  to  ensure  that 
the  operation  and  operational  capability 
of  these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to 
externally  radiated  electromagnetic 
energy. 

3.  The  following  definitions  apply  with 
respect  to  these  special  conditions: 

Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  which  would  prevent 
the  conUnued  safe  flight  and  landing  of 
the  airplane. 

Essential  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  which  would 
significantly  impct  the  safety  of  the 
airplane  or  the  ability  of  the  fiightcrew 
to  cope  with  adverse  operating 
conditions. 

Issued  in  Renton,  Washington,  on  July  9. 
1991. 

Leroy  A.  Keith. 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
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that  the  operation  and  operational 
capability  of  these  systems  to  perform 
critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
lightning. 

b.  Each  essential  function  of  electrical 
or  electronic  systems  or  installations 
must  be  protected  to  ensure  that  the 
function  can  be  recovered  in  a  timely 
manner  after  the  airplane  has  been 
exposed  to  lightning. 

2.  Protection  From  Unwanted  Effects  of 
High-Intensity  Radiated  Fields  (HIRF) 

Each  electrical  and  electronic  system 
which  performs  critical  functions  must 
bedesigned  and  installed  to  ensure  that 
the  operation  and  operational  capability 
of  these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to 
externally  radiated  electromagnetic 
energy. 

3.  The  following  definitions  apply  with 
respect  to  these  special  conditions: 

Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  which  would  prevent 
the  continued  safe  flight  and  landing  of 
the  airplane. 

Essential  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  which  would 
significantly  impct  the  safety  of  the 
airplane  or  the  ability  of  the  flightcrew 
to  cope  vtrith  adverse  operating 
conditioiis. 

Issued  in  Renton,  Washington,  on  ]uly  9. 
1991. 

Leroy  A.  Keith. 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  91-18076  Filed  7-30-91:  8:45  am  J 
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DEPARTMENT  OF  STATE 
Bureau  of  Conaular  Affaira 

22  CFR  Pari  22 

[Public  NoUc*  1438] 

Schedule  of  Fees  for  Consular 
Servicea,  Department  of  State  and 
Foreign  Service  of  the  United  SUtea 

agency:  Bureau  of  Oinsular  Affairs 
(DOS). 

action:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  §  22.1  of  part  22  of  title  22,  Code 
of  Federal  Regulations  by  making 
certain  changes  in  the  schedule  of  fees. 
The  proposed  rule  would  increase  some 
consular  fees,  remove  some  no-fee  items 
from  the  schedule  of  fees,  and  add  a 
new  fee  item  for  return  check 
processing.  Only  those  fees  listed  in  this 
proposed  rule  would  be  changed.  The 
other  fees  and  services  in  the  schedule 
of  fees  remain  unchanged.  These 
changes  are  made  to  reflect  the  cost  of 
providing  these  services. 

DATES:  Written  comments  must  be 
received  on  or  before  August  30. 1991. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  in  duplicate 
to:  Office  of  Executive  Director,  Bureau 
of  Consular  Affairs.  Department  of 
State.  Washington.  DC  20520. 
FOR  FURTHER  INFORMATION  CONTACT 
Ted  Gong,  OSice  of  Executive  Director. 
Bureau  of  Consular  Affairs  (202]  647- 
1148. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  of  State  is  authorized  under 
E.0. 10718  of  June  27. 1957  to  prescribe 
rates  of  fees  to  be  charged  for  official 
services  and  to  designate  what  is  to  be 
regarded  as  ofiicial  services,  besides 
what  are  expressly  declared  by  law. 
Under  this  authority,  the  Secretary  has 
determined  that  a  number  of  fees  for 
consular  ser\'ices  performed  overseas, 
as  well  as  in  the  United  States,  should 
be  changed  to  better  reflect  the  cost  of 
providing  those  services,  within  the 
policy  guidelines  set  by  OMB  Circular 
No.  A-25.  That  policy  states  that 
services  which  directly  benefit 
individuals,  organizations  or  groups 
should  be  paid  for  by  the  users  rather 
than  the  taxpayers.  Services  performed 
for  the  primary  benefit  of  the  general 
public  or  the  U.S.  Government  are  to  be 


supported  by  tax  revenues.  The  changes 
set  forth  in  this  proposed  rule  reflect  this 
policy. 

List  of  Subjects  b  22  CFR  Part  22 

Passports  and  visas,  schedule  of 
consular  fees. 

This  rule  is  not  considered  to  be  a 
maior  rule  for  purposes  of  E.0. 12291  nor 
is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Accordingly,  part  22  would  be 
amended  as  follows: 

PART  22-{  AMENDED] 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  Sec  3. 4. 63  Stat.  111.  at 
amended:  22  U.S.C.  211a;  214.  2851.  2656. 
3921.  4219;  31  U.S.C.  9701;  E.0. 107ia  22  FR 
4632;  EO.  11295, 31  FR  10603:  3  CFR,  1954- 
1958  Comp.  p.  507. 

§§22.1    [AmendMl] 

2.  The  following  consular  fees  in 

§  22.1  of  part  22  would  be  revised  as 
follows: 


ttefn  nufnt)er 


Paetport  and  Cttlzenahip  ServicM 


1.  Execution  of  application  for  passport.. 

2.  Examination  ol  passport  application  executed  ttefora  a  foreign  othcial . 

3.  Passport  issuance  to  adult  (22  U.S.C.  214) 

4.  Passport  issuance  to  minor _...„„....__....._. 

5.  Issuance  of  card  ot  identity 


12.  For  delivery  to  ttw  applicant  of  a  certified  copy  of  an  executed  form: 

(a)  Of  repatnatwn  o«  a  native-bom  American  woman  whose  marital  status  was  an  aHen  tarmirwted  pria  to  January  13, 1941 

(b)  Of  repatnation  of  a  native-born  Amencan  woman  under  sec.  324  of  the  Immigration  and  Nationality  Act  (8  U.S.C.  1435) 

(c)  Of  repatnation  under  the  Act  of  July  20,  1954  (8  U.S.C  1438  Supp  )  of  a  person  who  white  a  atizen  ot  the  United  States  kMt  hit 
citizenship  by  voting  in  Japan  between  September  2,  1945  and  April  27,  1952,  inclusive 

13.  (a)  Registration  of  birth  of  Amencan  citizen  including  furnishing  one  copy  of  Form  FS-240  "Report  Of  BWh  At)road  ol  a  Qtizen  o»  the 
United  States  of  America"  and  Form  FS-545.  "Certification  of  Bilh" _ 

14.  Documents  from  passport  files  and  related  records  (except  as  speofied  in  Item  13): 

(a)  For  tie  search .._ „ „ _ 

(t))  For  (kjplicatirtg  by  photocopy  or  other  tuch  means,  per  each  copy  of  each  page ...LZ1Z.'..".'"Z'ZIZI".'"'.Z""'. 

(c)  For  certifying  of  a  tnje  copy 

(d)  For  oertitying  by  letter  under  official  aeal  a  statement  or  extract  from  passport  ftteii  or  a  ttatemenl  tftat  no  record  of  •  pattpori  «e 
can  be  located  (plus  $8  00  search  charge  of  14(a)) 

16.  Granting  an  exception  under  22  CFR  53.2(h)  of  Travel  Ojntrol  Regulations _.__.. ". ".".".."Z...II". _™I 

17.  Instant  photo  service,  where  offered  by  a  Foreign  Service  post,  for  each  pair  of  identical  photographs 

18.  Certified  copies  of  documents  in  item  13  concerning  Pass-Port  and  Citizenship  Services,  (may  be  obtainod  Ironi  Pattport  Strvioaa. 
Con^spondence  Branch,  Oepartnnent  of  State,  Washington,  IX  20524) _ _ 


Curranl 


VISA  Senrlcea  for  AHana 

20.  Furnishing  and  ««ri«cation  of  application  and  issuance  of  immigrant  visa,  indudtng  duphcaie  copy _ 

21.  Issuance  o»  each  immigrant  visa _ „„ _.._ _.._ „ _ „ _ 

24.  Visa  or  supplemental  visa  of  alien  crew  list  (H  Itam  83  is  applicable,  only  one  turcharge  thaH  be  applied  par  group  tervad  on  »ta  tame 
visit) 

(a)  Up  to  40  crew  members „ 

(b)41  to  100  crew  members Z."131"..~I.~"!....™....!1.31™..™Z.I..~"IZ."Z!ZZ..Z13™™ 

•       (c)  101  to  200  crew  members "!""™""!"". . . . !"""" '"'""""""      '"T!!"", ,,  ,!I"r~~Z!!""Z™™""!""""™ 

((0  Over  200  crew  members. i.....™"™""!!.™™Z""""Z!Z""!""™™!....™l..."!.~"!"Z"!™^ 

SarviCM  Relating  to  Voaaala  and  Seaman 

30.  Noting  marine  protest,  wtien  required  Ijy  a  master  of  a  foreign  or  an  undocumented  vessel 

31.  Exterxling  manne  protest,  when  required  by  a  master  of  a  foreign  or  an  undocumented  vessel 

32.  Protest  of  a  master  agamst  charterers  or  freighters,  when  required  by  a  master  or  a  foreign  or  an  undocumented  vessel 

33.  Shipment  or  discharge  of  seamen  on  undocumented  vessel,  each  seaman  (If  item  93  is  applicable,  only  one  surcharge  shall  be  applied 
per  group  served  on  the  sarrie  visit 

34.  Recording  of  bill  of  sale  of  vessel  purchased  abroad,  taking  of  application  lor  provisional  certificate  or  registration  or  certificate  ol 
American  ownership,  and  investigation 
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Item  number 


35.  Issuance  of  provisional  certificate  of  registry  or  certificate  of  American  ownership 

Notarial  Service*  and  Auttientications 

45.  Notarial  services: 

(a)  Administering  an  oath  and  certificate  ttiereof „, 

(b)  Taking  the  acknowtedgenoent  of  the  execution  of  a  document  and  certificate  thereof „ 

(c)  Certifying  under  offiaaJ  seal  that  a  copy  or  extract  made  from  an  official  or  a  private  document  is  a  true  copy 

(d)  Certifying  to  official  character  of  a  foreign  notary  or  otfier  official  {i.e.,  authenticating  a  document) 

(e)  For  affidavit  of  petitioner  or  his  agent  on  documents  or  evidence  to  be  presented  to  the  Federal  Government 

(f)  Authenticating  a  Federal.  State  or  Territorial  seal,  or  certifying  to  the  official  status  of  an  officer  of  the  United  States  Department  of 
State  or  of  a  foreign  diplomatic  or  consular  officer  accredited  to  or  recognized  by  the  United  States  Government  or  any  document 
sut)mitted  to  the  Department  lor  that  purpose 

49.  Administering  oaths,  taking  acknowledgements  in  connection  with  applicatioo  for  letters  patent  or  registration  of  trademarks,  or  with  the 
assignment  or  transfer  of  rights  thereunder 

50.  Admmistenng  an  oath  and  certificate  thereof  for  petition  for  immediate  relative,  nonimmigrant  liance(e),  temporary  worker,  nontrnmigrarrt 
intracompany  transferee,  or  preference  immigrant  status 

51.  Administenng  oaths  or  taking  acknowledgements,  or  authentwating  the  signatures  of  officials,  in  connection  with  kinsmen's  petitions  for 
wages  and  effects  of  deceased  seamen  of  the  American  merchant  marine  (46  U.S.C.  637) 

55.  Noting  of  a  negotiable  instrument  for  want  of  acceptance  or  payment  certifying  to  protest  and  giving  notice  to  issuer  and  endorsers 

when  requested  to  do  so 

67.  Providing  seal  and  certificate  for  return  of  letters  rogatory  executed  by  foreign  olficials ..!..!.."...!....... 


Current 
fee 


Copying  and  Recording 

75.  For  typing  a  copy  of  a  document  or  extract  of  a  document 

76.  For  pfHJtocopying  or  otherwise  duplicating  a  document  per  copy  of  each  page 

Examination  ServlcM 

82.  Supervising  or  proctoring  an  examination  at  the  request  of  an  agency  or  instrumentality  of  the  Federal  or  a  State  Government  by  a 
consular  or  other  officer,  incl-jding  completion  of  a  certificate  without  seal— for  each  hour  or  fractkxi  thereof  unless  the  cost  is 
reimbursable  to  the  Department  of  State  by  an  agency  or  instrumentality  of  the  Federal  or  a  State  goverrwrient 

Otticf  Consular  Service* 

84.  Preparing  and  Sending  Interested  Party  Messages  for  the  primary  benefit  of  nongovernment  individuals,  organizations,  or  groups: 

(a)  From  a  Foreign  Service  post  to  the  Department  of  State 

(b)  From  Department  of  State  to  a  Foreign  Service  post „ 1!!I1I!~I!!!1"!!Z!ZZ!!Z™!™Z™! 

(c)  From  a  Foreign  Service  post  to  another  Foreign  Service  post !!"!!!"""!!!""„. „!""™"""""Z™" 

88.  Searching  for  and  for»rarding  a  document  requested  from  a  Foreign  Service  post  by  a  nongovernment  individual,  organization  acirouij 

(for  each  document) •-  ■      .- 
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are  required  for  all 
are  not  required  for 


Surcharge* 

I.  Surcharges  for  services  rendered  away  from  office  or  after  duty  hours  In  the  United  States  or  in  a  foreign  country 
••FEE"  services  listed  above  when  performed  at  the  request  of  an  interested  party  unless  specifk»lly  exempted,  but  i 

"No  Fee"  services  nor  for  Instances  of  common  disaster  (i  e.  shipwrecks,  air  crashes,  etc)  or  for  evacuations 

However,  whether  employees  can  be  made  available  to  oerform  duties  away  fi-om  office  or  after  hours  will  be  determined  by  the  Consul 
General,  the  super,rtsipg  consular  officer,  or  the  Passport  Agency  Director  after  considering  workload  pnorities  for  the  staff  concerned. 
The  following  surcharges,  wtien  required,  are  added  to  regular  fees: 

(a)  American  employee 

(b)  Foreign  Service  National  employee •••-Z™!Z!"Z™!r™!!Z!Z!™!Z!I!!!I!!]!!I!!!.™I!!I~!!!!!!!!!!!!I!!!!".!".!!!!!! !!!!!"! 

'  Eliminate  category. 

»  Plus  $15.00  search  charge  of  14(a). 

3.  The  following  new  fee  would  be 
added  to  §  22.1  of  part  22.  as  follows: 
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4.00 
4.00 
£00 
£00 
400 


4.00 

4.00 

4.00 

13.00 

10.00 
1600 


3.00 
.20 


90.00 


15.00 
15.00 
15.00 

13.00 


Proposed 


2000 
10.00 


60.00 


25.00 
25.00 
25.00 
25.00 
25.00 


25.00 
(■) 
(') 
(•) 

20.00 
32.00 


6.00 
.25 


140.00 


30.00 
30.00 
30.00 

(') 


35.00 
20.00 


Item  No. 

Cunent 
fee 

Prooosed 
iee 

95.  Retum  check  processing 
fee. 

No  fee 

25.00 

4,  The  following  no-fee  categories  of 
services  in  S  22.1  of  part  22  would  be 
removed  from  the  schedule  of  fees: 


Item  number 


7  Amendment  to  passport:  (b)  To  correct  administrative  error 

8.  Verification  of  passport 

11.  Administering  the  oath  of  allegiance  to  a  native-born  American  woman  who  lost  iier  cifeerwhto" 
25:  Revalidation  or  transfer  of  nonimmigrant  visa _ 

86.  U.S.  Selective  Service  Registration  in  a  foreign  country ~..~ZZ!ZZZZ!!."!!!!.!!!!!!!™".."." 

87.  Distribution  of  U.S.  Treasury  checks  to  Federal  beneficiaries ™Z!!!!""!ZZ!".."!! 


Current  fee 


No  fee 

No  fee 

No  fee 

Reciprocal 

No  fee 

No  fee 


Proposed  for 


Eliminate 
Eliminate 
Eliminate 
Eliminate 
Elirmruite 
Eliminate 


category, 
category, 
category, 
category, 
category, 
category. 


"       Federal  Rt 

Dated:  June  20, 1991. 
Elizabeth  M.  Tamposi, 
Assistant  Secretary  Consular  Aj 
(FR  Doc.  91-17987  Filed  7-30-91 
BitXINO  CODC  471l>-0e-M 

DEPARTMENT  OF  TRANSP 
Federal  Highway  Administr 
23  CFR  Part  650 
[FHWA  Docket  Na  91-13,  Nott 
RIN  2125-AC73 

Highway  Bridge  Replacemc 
Rehabilitation  Program 

agency:  Federal  Highway 
Administration  (FHWA).  DC 
action:  Extension  of  comme 

summary:  The  Federal  High 
Administration  (FHWA)  issi 
of  proposed  rulemaking  (NPl 
was  published  in  the  Federa! 
June  4. 1991  (56  FR  25392).  Tl 
NPRM.  the  FHWA  requestec 
on  a  proposed  revision  to  its 
for  evaluating  existing  highw 
for  eligibility  under  the  High 
Replacement  and  Rehabilita 
Program.  The  comment  peric 
scheduled  to  close  on  Augus 
give  interested  parties  adeqi 
respond  to  the  NPRM,  the  R 
extending  the  comment  perit 
September  5, 1991. 

DATES:  Comments  must  be  n 
or  before  September  5, 1991. 
ADDRESSES:  Submit  written, 
comments  to  FHWA  Docket 
Federal  Highway  Administn 
of  the  Chief  Counsel,  room  4 
10.  400  Seventh  Street  SW.,  1 
DC  20590.  All  comments  reci 
available  for  examination  at 
address  between  8:30  a.m.  ai 
e.t.,  Monday  through  Friday, 
legal  holidays.  Those  desirir 
notification  of  receipt  of  con 
include  a  self-addressed,  sta 
postcard. 

FOR  FURTHER  INFORMATION  ( 

Mr.  Daniel  S.  O'Connor,  Brio 
Management  Branch,  Bridge 
Office  of  Engineering,  (202)  c 
Ms.  Vivian  Philbin,  Office  of 
Counsel.  (202)  366-0780.  Fed 
Highway  Administration,  40 
SW.,  Washington,  DC  20590. 
hours  are  from  7:45  a.m  to  4: 
Monday  through  Friday,  exc 
holidays. 

SUPPLEMENTARY  INFORMATIC 

FHWA  proposes  to  impleme 
of-service  criteria  for  evalua 
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»te  thereof 

X  a  private  document  is  a  true  copy -..„_... 

henticating  a  document) „..„„„ 

esented  to  ttie  Federal  Government ^ 

:ial  status  of  an  officer  of  tt>e  United  States  Department  of 
nized  t)y  the  United  States  Government,  or  any  document 


Current 


for  letters  patent  or  registration  of  trademarVs,  or  with  the 
9,  nonimmigrant  tiance(e),  temporary  worker,  nonimmigrant 


tures  of  officials,  in  connection  with  kinsmen's  petitions  for 

U.S.C.  637) 

lying  to  protest  and  giving  notice  to  issuer  and  endorsers 


I  officials.. 

g 


strumentality  of  the  Federal  or  a  State  Government  by  a 
I— for  each  hour  or  fraction  thereof  unless  the  cost  is 
Federal  or  a  State  goverrwnent 


of  nongovernment  individuals,  organizations,  or  groups: 


!)08t  t>y  a  nongovernment  individual,  organization  or  group 


I  United  States  or  in  a  foreign  country  are  required  for  an 
arty  unless  specifically  exempted,  txjt  are  not  required  for 

ashes,  etc.)  or  for  evacuations 

>m  office  or  after  hours  will  be  determined  by  the  Cor>sui 
ar  considering  worVload  priorities  tor  the  staff  concerned. 
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Current 
fee 

Proposed 

sing 

No  fee 

25.00 

4,  The  following  no-fee  categories  of 
services  in  S  22.1  of  part  22  would  be 
removed  from  the  schedule  of  fees: 


M  her  citizenship.. 


Cunent  fee 


No  fee 

No  fee 

No  fee 

Reciprocal 

No  fee 

No  fee 


Proposed  fe« 


Eliminate 
Eliminate 
Eliminate 
Eliminate 
Eliminate 
Eliminate 


category, 
category, 
category, 
category, 
category, 
category. 


Dated:  )une  20, 1991. 
Elizabeth  M.  Tamposi. 
Assistant  Secretary  Consular  Affairs. 
[FR  Doc.  91-17967  Filed  7-30-91;  8:45  am) 
B4UJN0  CODE  4ni>-(»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  650 

[FHWA  Docket  Na  91-13,  Notic*  No.  2] 
RIN  2125-AC73 

Highway  Bridge  Replacement  and 
RehatHiitation  Program 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Extension  of  comment  period. 

summary:  The  Federal  Highway 
Administration  [FHWA)  issued  a  notice 
of  proposed  rulemaking  (NPRM)  which 
was  published  in  the  Federal  Register  on 
June  4. 1991  {56  FR  25392).  Through  this 
NPRM,  the  FHWA  requested  comments 
on  a  proposed  revision  to  its  procedures 
for  evaluating  existing  highway  bridges 
for  eligibility  under  the  Highway  Bridge 
Replacement  and  Rehabilitation 
Program.  iTie  comment  period  is 
scheduled  to  close  on  August  5. 1991.  To 
give  interested  parties  adequate  time  to 
respond  to  the  NPRM,  the  FHWA  is 
extending  the  comment  period  to 
September  5. 1991. 

DATES:  Comments  must  be  received  on 
or  before  September  5. 1991. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  91-13. 
Federal  Highway  Administration,  Office 
of  the  Chief  Counsel,  room  4232,  HCC- 
10.  400  Seventh  Street  SW..  Washington. 
DC  20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30  p.m.. 
e.t..  Monday  through  Friday,  except 
legal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Daniel  S.  O'Connor,  Bridge 
Management  Branch,  Bridge  Division, 
Office  of  Engineering,  (202)  366-1567;  or 
Ms.  Vivian  Philbin,  Office  of  Chief 
Counsel.  (202)  366-0780.  Federal 
Highway  Administration.  400  7th  Street 
SW..  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m  to  4:15  p.m..  e.t., 
Monday  through  Friday,  except  legal 
holidays. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  proposes  to  implement  a  level- 
of-service  criteria  for  evaluating  existing 


highway  bridges  for  eligibility  under  the 
Highway  Bridge  Replacement  and 
Rehabilitation  Program.  This  criteria 
would  replace  the  evaluation  method 
described  in  23  CFR  650.409  which  is 
based  on  a  Sufficiency  Rating  formula. 
The  basis  of  the  level-ofservice 
evaluation  will  be  structiu'al,  geometric 
and  inventory  information  contained  in 
the  National  Bridge  Inventory.  Bridges 
that  do  not  provide  the  specified  level- 
of-service  will  be  included  in 
calculations  for  apportioning  HBRRP 
funds  under  23  U.S.C.  144. 

The  FHWA  has  received  a  request 
from  the  Advocates  for  Highway  and 
Auto  Safety  for  an  extension  of  the 
comment  period.  The  Advocates  for 
Highway  and  Auto  Safety  are  requesting 
an  extension  to  allow  additional  time  for 
research  and  review  of  records,  and  to 
adequately  prepare  an  informed 
response.  The  FHWA  is  granting  the 
request  and  the  comment  period  is  being 
extended  to  September  5, 1991. 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 
Issued  on:  July  24, 1991. 
T.D.  Larson, 

Administrator. 

[FR  Doc.  91-18027  Filed  7-30-91:  8:45  am] 

BIUJNO  CODE  4«10-2a-M 


Coast  Guard 
33  CFR  Part  165 
[CGD  13-90-031 
RIN2115-ADe6 

Regulated  Navigation  Area;  Puget 
Sound,  WA 

agency:  Coast  Guard,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
amend  the  regulations  for  the  Regulated 
Navigation  Area  (RNA),  33  CFR 
165.1301,  in  Puget  Sound  and  adjacent 
waters  in  northwestern  Washington. 
This  action  would:  (1)  Delete  the 
provisions  for  a  Temporary  Special 
Traffic  Lane  (TSTL);  (2)  Require  vessels 
occupying  the  traffic  lanes  to  move  out 
of  the  way  of  through  traffic  in  the 
Traffic  Separation  Scheme  (TSS);  (3) 
Establish  prohibited  fishing  areas  in  one 
ferry  crossing,  and  adjacent  to  the  main 
ship  channel  draw  span  of  the  Hood 
Canal  Bridge;  (4)  Require  vessels  fishing 
in  the  TSS  to  monitor  the  VTS  VHF-FM 
working  frequency;  (5)  Change  the 
characteristic  of  the  existing  sound 
signals  for  vessels  transiting  congested 
areas;  (6)  Establish  a  speed  hmit  of  8 
knots  for  vessels  transiting  congested 


areas;  and  (7)  Establish  provisions  for 
deviations  from  these  rules. 

This  amendment  is  needed  due  to  the 
large  number  of  user  conflicts  in  Puget 
Sound  and  potentially  hazardous 
situations  which  frequently  develop 
during  periods  of  heavy  congestion.  The 
intended  effect  of  this  proposed  action  is 
to  prevent  vessel  coUisions  and 
groundings,  property  loss,  loss  of  life, 
and  environmental  damage  resulting 
from  conflicts  between  the  varied  users 
of  these  waters,  including  fishing 
vessels,  pleasure  craft,  passenger 
ferries,  towboats.  and  deep  draft  vessel 
traffic. 

DATES:  Comments  must  be  received  on 
or  before  August  30. 1991. 

addresses:  Written  comments  should 
be  submitted  to  Commander  (oan). 
Thirteenth  Coast  Guard  District,  915 
Second  Avenue.  Seattle,  Washington 
98174.  Comments  will  be  available  for 
inspection  in  room  3410  at  the  above 
address.  Normal  office  hoiu^  are  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
except  holidays.  Written  comments  may 
also  be  hand  delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

CDR  Michael ).  Haucke,  USCG,  Puget 
Sound  Vessel  Traffic  Service,  1519 
Alaskan  Way  South,  Seattle, 
Washington  98134.  Telephone  (206)  286- 
5640. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
13-90-03),  and  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 
addressed  envelope  is  enclosed.  The 
proposed  rules  may  be  changed  in  light 
of  comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal. 

No  public  hearing  is  planned.  This 
does  not  preclude  scheduling  a  hearing 
at  a  later  date  should  the  written 
comments  provide  significant  new 
information. 

Drafting  Information 

The  drafters  of  this  notice  are  CDR 
Michael  J.  Haucke.  USCG,  Puget  Sound 
Vessel  Traffic  Service  and  LT  Deborah 
K.  Schram,  USCGR  project  attorney. 
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Thirteenth  Coast  Guard  District  Legal 
Office. 

Discussion  of  Proposed  Rulemaking 

Gpnercl 

On  August  13, 1984  the  Coast  Guard 
published  a  final  rule  to  establish  a 
Regulated  Navigation  Area  in  Puget 
Sound  and  adjacent  waters  in 
northweslem  Washington.  That  rule 
was  preceded  by  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  October  27, 1983 
and  a  Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM)  on  May  10, 1984. 
The  final  rulemaking  reestablished 
elements  of  a  former  U.S.  Army  Corps  of 
Engineers'  regulation  and  estabhshed 
procedures  for  Puget  Sound  Vessel 
Traffic  Service  (PSVTS)  to  activate 
Temporary  Special  Traffic  Lanes  (TSTL) 
to  facilitate  a  safe  and  orderly  flow  of 
traffic  during  periods  of  congestion.  The 
jjresent  regulation  represents  a 
compromise  between  commercial  fishing 
and  commercial  transportation  interests. 
As  it  currently  exists,  the  TSTL  is  a 
temporarj",  two-v/ay,  1000  yard  wide 
traffic  lane  that  must  be  vacated  for 
through  traffic.  The  TSTL  may  be 
established  by  the  Puget  Sound  Vessel 
Traffic  Service  (PSVTS)  when  fishing  or 
other  operations  have  reached  or  may 
reach  such  concentrations  as  to 
significantly  impede  navigation  or 
create  a  hazard.  The  existing  rule 
provides  Uiat  fishing  vessels  and  other 
craft  will  clear  a  path  within  a  TSTL 
when  through  traffic  approaches. 
Activating  the  TSTL  confines  two  way 
ship  traffic  in  a  one-half  mile  wide  lane 
and  eliminates  the  separation  rone. 
After  several  years  of  experience  the 
TSTL  has  proven  to  be  ineffective  in 
reducing  user  conflicts  and  defeats  the 
most  valuable  safety  feature  of  the  TSS, 
the  traffic  separation  zone.  Even  with 
Coast  Guard  law  enforcement  vessels 
on  scene,  the  Coast  Guard  has  had 
difficulty  keeping  the  TSTL  clear. 
Vessels  following  the  temporary  traffic 
lanes  are  forced  to  maneuver  to  avoid 
concentrations  of  boats  and  nets, 
resulting  in  frequent  close-quarters 
situations,  both  wish  fishing  vessels  and 
with  opposing  through  traffic  within  the 
single  TSTL  lane. 

On  October  1. 1990  the  Coast  Guard 
pubhshed  a  notice  of  proposed 
rulemaking  (55  FR  39988)  to  amend  the 
existing  rule.  This  notice  of  proposed 
rulemaking  (NPRM)  proposed  to 
eliminate:  Provisions  for  a  Temporary 
Special  Traffic  Lane  (TSTL);  the 
required  sound  signal:  the  requirement 
for  showing  a  beam  light  in  the  direction 
of  intended  traveh  the  requirement  for 
showing  a  quick  flash  of  light;  the 
requirement  to  shine  a  light  in  the 


direction  of  gear  in  the  water;  rerouting 
requirements  for  avoiding 
concentrations  of  vessels  south  of  Lopez 
Island;  and,  the  requirement  for  vessels 
to  adjust  sailing  times  to  reduce  through 
traffic.  The  October  1, 1990  NPRM 
proposed  the  following  new 
requirements:  Non-through  traffic  to 
clear  the  Traffic  Lanes  15  minutes  before 
the  arrival  of  through  traffic;  prohibited 
fishing  areas  in  the  Edmonds-Kingston, 
Mukilteo-Clinton,  and  Fauntleroy- 
Vashon-Southworth  ferry  crossing;  a 
prohibited  fishing  area  at  the  Hood 
Canal  bridge;  and,  vessels  in  the  Traffic 
Separation  Scheme  (TSS)  to  monitor  the 
Vessel  Traffic  Service  (VTS)  VHF 
working  frequency.  The  requirement  to 
tend  nets  or  other  gear  in  the  water  was 
rewritten  for  clarity.  Based  on  oral 
testimony  received  at  an  October  11, 
1990  public  hearing  and  written 
comments  received  through  November 
15, 1990,  the  NPRM  is  amended  and  is 
reissued  as  this  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM).  The 
changes  resulting  from  written 
comments  and  oral  presentations  are 
addressed  in  the  following  discussion. 

(1)  Elimination  of  the  TSTL  Three 
commenters  supported  elimination  of 
the  TSTL  and  two  commenters  opposed 
it.  The  proposed  amendment  to  the 
existing  rule  eliminates  provisions  for 
the  TSTL  The  normal  Traffic  Separation 
Scheme,  or  TSS,  is  the  system  of  traffic 
lanes,  separation  zones,  and 
precautionary  areas  intended  to 
promote  safety  by  directing  vessel 
traffic  through  distinct,  separated  routes. 
The  TSS  is  clearly  shown  on  all  official 
marine  charts  of  the  Puget  Sound  region. 
It  is  described  in  detail  in  title  33  Code 
of  Federal  Regulations  §9  161.183 
through  161.187.  Deleting  provisions  for 
the  TSTL  will  result  in  traffic  separation 
between  opposing  through  traffic  at  all 
times.  The  Coast  Guard  remains 
convinced  that  the  TSTL  created  too 
many  close  quarters  situations  and 
should  be  eliminated. 

(2)  Requirement  for  Congesting 
Traffic  to  Clear  the  Traffic  Lanes.  Five 
commenters  supported  the  requirement 
for  non-through  traffic  to  clear  the  lanes 
at  least  15  minutes  before  the  arrival  of 
through  traffic  rule  and  one  commenter 
opposed  it.  The  Coast  Guard  remains 
convinced  that  the  15  minute  rule  is  an 
important  safety  element  in  managing 
traffic,  especially  in  conjunction  with 
the  speed  limit  provision  included  in  this 
SNPRM.  The  requirement,  for  vessels 
engaged  in  fishing  or  other  operations, 
to  draw  in  their  gear,  maneuver,  or 
otherwise  clear  the  traffic  lane  no  later 
than  15  minutes  before  the  arrival  of 
through  traffic  would  apply  to  both 


lanes  of  the  TSS  under  the  proposed 
rule.  Vessels  in  the  traffic  lanes,  for 
purposes  other  than  through  traffic,  must 
clear  the  occupied  traffic  lane  and,  when 
in  the  TSS  East  of  Port  Angeles,  the 
adjacent  separation  zone,  when  a 
through  vessel  approaches.  This  15 
minute  provision  which,  under  the 
existing  rule,  is  a  provision  only  during 
times  when  the  Temporary  Special 
Traffic  Lane  (TSTL)  is  Implemented  by 
PSVTS  would,  under  this  new  proposal, 
be  in  force  at  all  times.  PSVTS  will 
broadcast  the  Estimated  Time  of  Arrival 
(ETA)  of  through  traffic  in  areas  of 
congestion.  The  ability  to  clear  the  lanes 
will  be  enhanced  by  the  proposed 
requirement,  below,  that  vessels  in  a 
traffic  lane  must  monitor  the  PSVTS 
VHF-FM  radio  frequency. 

(3)  Prohibited  Fishing  Areas.  Several 
commenters  submitted  statements  on 
the  proposed  prohibited  fishing  areas. 
The  areas  proposed  were  the  Edmonds- 
Kingston  (including  the  wedge  near 
Apple  Cove  Point),  Mukilteo-Clinton, 
and  Fauntleroy-Vashon-Southworth 
ferry  crossings  and  an  area  at  the  Hood 
Canal  bridge.  Three  supported  the 
closure  of  the  Edmonds-Kingston  ferry 
crossing.  One  opposed  the  Mukilteo- 
Clinton  prohibited  fishing  area.  Two 
supported  the  Hood  Canal  Bridge 
prohibited  fishing  zone.  Three  opposed 
prohibited  fishing  in  the  ferry  lanes 
other  than  Edmonds-Kingston  ferry 
crossing.  Three  opposed  the  prohibited 
fishing  area  at  Apple  Cove  Point, 
commonly  referred  to  as  the  "wedge." 
One  supported  the  closure  of  the 
"wedge."  Ever  since  1984,  when  the 
Edmonds-Kingston  TSTL  and  the  fifteen 
minute  rule  were  implemented,  and 
through  1989,  the  fifteen  minute  rule 
proved  to  be  absolutely  ineffective. 
Ferries  were  constantly  stopped  and 
experienced  inordinate  delays.  Many 
commuter  complaints  were  received  by 
the  Coast  Guard.  Members  of  the 
Washington  Congressional  delegation 
also  received  many  complaints. 
Members  of  the  delegation  also  received 
many  complaints.  Members  of  the 
delegation  compelled  the  Coast  Guard 
to  find  a  solution.  During  the  1990  fishing 
season  Puget  Sound  VTS  issued  a 
Temporary  Special  Rule  which 
prohibited  fishing  in  the  ferry  crossing. 
This  temporary  rule  was  wholly 
successful.  Based  on  public  comment 
and  the  experience  gained  by  the  Coast 
Guard  in  the  1990  fishing  season,  this 
supplemental  rule  proposes  a  prohibited 
fishing  area  in  the  one-half  mile  wide 
ferry  lane  between  Edmonds  and 
Kingston,  not  included  the  "wedge."  It 
eliminates  the  proposal,  made  in  the 
October  1. 1990  NPRM.  for  prohibited 
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lanes  of  the  TSS  under  the  proposed 
rule.  Vessels  in  the  traffic  lanes,  for 
purposes  other  than  through  traffic,  must 
clear  the  occupied  traffic  lane  and,  when 
in  the  TSS  East  of  Port  Angeles,  the 
adjacent  separation  zone,  when  a 
through  vessel  approaches.  This  15 
minute  provision  which,  under  the 
existing  rule,  is  a  provision  only  during 
times  when  the  Temporary  Special 
Traffic  Lane  (TSTL)  is  Implemented  by 
PSVTS  would,  under  this  new  proposal, 
be  in  force  at  all  times.  PSVTS  will 
broadcast  the  Estimated  Time  of  Arrival 
(ETA)  of  through  traffic  in  areas  of 
congestion.  The  ability  to  clear  the  lanes 
will  be  enhanced  by  the  proposed 
requirement,  below,  that  vessels  in  a 
traffic  lane  must  monitor  the  PSVTS 
VHF-FM  radio  frequency. 

(3)  Prohibited  Fishing  Areas.  Several 
commenters  submitted  statements  on 
the  proposed  prohibited  fishing  areas. 
The  areas  proposed  were  the  Edmonds- 
Kingston  (including  the  wedge  near 
Apple  Cove  Point),  Mukilteo-Clinton, 
and  Fauntleroy-Vashon-Southworth 
ferry  crossings  and  an  area  at  the  Hood 
Canal  bridge.  Three  supported  the 
closure  of  the  Edmonds-Kingston  ferry 
crossing.  One  opposed  the  Mukilteo- 
Clinton  prohibited  fishing  area.  Two 
supported  the  Hood  Canal  Bridge 
prohibited  fishing  zone.  Three  opposed 
prohibited  fishing  in  the  ferry  lanes 
other  than  Edmonds-Kingston  ferry 
crossing.  Three  opposed  the  prohibited 
fishing  area  at  Apple  Cove  Point, 
commonly  referred  to  as  the  "wedge." 
One  supported  the  closure  of  the 
"wedge."  Ever  since  1984,  when  the 
Edmonds-Kingston  TSTL  and  the  fifteen 
minute  rule  were  implemented,  and 
through  1989,  the  fifteen  minute  rule 
proved  to  be  absolutely  ineffective. 
Ferries  were  constantly  stopped  and 
experienced  inordinate  delays.  Many 
commuter  complaints  were  received  by 
the  Coast  Guard.  Members  of  the 
Washington  Congressional  delegation 
also  received  many  complaints. 
Members  of  the  delegation  also  received 
many  complaints.  Members  of  the 
delegation  compelled  the  Coast  Guard 
to  find  a  solution.  During  the  1990  fishing 
season  Puget  Sound  VTS  issued  a 
Temporary  Special  Rule  which 
prohibited  fishing  in  the  ferry  crossing. 
This  temporary  rule  was  wholly 
successful.  Based  on  public  comment 
and  the  experience  gained  by  the  Coast 
Guard  in  the  1990  fishing  season,  this 
supplemental  rule  proposes  a  prohibited 
fishing  area  in  the  one-half  mile  wide 
ferry  lane  between  Edmonds  and 
Kingston,  not  included  the  "wedge."  It 
eliminates  the  proposal,  made  in  the 
October  1. 1990  NPRM,  for  prohibited 


fishing  areas  in  the  Mukilteo-Clinton 
and  Faunterleroy-Vashon-Southworth 
ferry  lanes.  It  retains  the  proposed 
prohibited  fishing  area  near  the  Hood 
Canal  Bridge  draw  span  during  the 
transit  of  a  naval  combatant  The 
existing  rule  calls  for  vessels  operating 
in  the  Edmonds-Kingston  ferry  crossing 
to  clear  the  lane  15  minutes  prior  to  a 
ferry  arrival.  Ferry  transit  frequency 
coupled  with  the  time  required  to  set 
and  retrieve  nets  make  fishing  in  the 
ferry  crossing,  for  practical  purposes, 
difficult  and  unsafe.  This  proposed  rule 
enhances  safety  of  navigation  for  all 
users  by  prohibiting  fishing  in  the  ferry 
crossing  during  the  hours  of  ferry 
operation.  During  the  hours  that  the 
ferry  is  not  operating,  fishing  will  be 
allowed  in  the  ferry  lane.  A  prohibited 
fishing  area  will  also  be  established 
within  a  one  half  nautical  mile  radius  of 
the  main  ship  channel  draw  span  of  the 
Hood  Canal  Bridge.  This  restriction  only 
applies  when  naval  combatants  are 
transiting  the  draw  span.  Trident 
Submarine  commanding  officers  and  the 
Commander,  Submarine  Group  9  have 
expressed  grave  concern  over  the  safety 
of  fishing  vessels  that  maneuver  near 
the  bridge  and  hamper  the  passage  of 
submarines. 

(4)  Requirment  to  Listen  to  the  VTS 
Frequency.  Three  commenters 
supported  the  requirement  for  vessels  in 
the  TSS  to  monitor  the  VTS  frequency. 
Experience  has  shown  that  key  elements 
to  a  safe  transit  through  congested  areas 
are  the  abilities  for  vessels  to  monitor 
through  traffics's  location,  course,  speed, 
and  Estimated  Time  of  Arrival  (ETA), 
and  the  ability  to  communicate,  bridge 
to  bridge.  VTS  broadcasts  provide 
information  about  through  traffic 
transiting  the  TSS.  its  location,  and 
projected  arrival  time.  Listening  to  the 
VTS  frequency  and  the  VTS  broadcasts 
of  traffic  information  will  help  fishing 
vessels  and  other  craft  clear  the  traffic 
lane  and  comply  with  this  regulation. 
This  is  especially  true  at  night  when 
visibility  is  reduced  because  of 
darkness.  An  alternative  to  the  radio 
listening  requirement  would  be  to  stay 
clear  of  the  TSS. 

(5)  Sound  Signal  for  Transiting 
Congested  Areas.  One  commenter 
opposed  the  elimination  of  the 
authorized  sound  signal  for  transiting 
areas  of  congestion.  The  requirement  of 
the  existing  rule,  dealing  with  sound 
signals,  is  in  confiict  with  rules  35  and 
36  of  the  collision  regulations  (72 
COLREGS).  The  October  1, 1990  NPRM 
proposed  to  eliminate  the  signal. 
Subsequent  to  publication  of  the  NPRM, 
and  in  response  to  a  Coast  Guard 
inquiry,  thia  Navigation  Safety  Advisory 


Council  (NAVSAC)  reviewed  and 
substantiated  the  conflict  with  the 
COLREGS.  The  intended  benefactors  of 
this  sound  signal  e.g.  sailing  vessels 
under  sail,  have  a  desire  to  knew 
whether  the  through  traffic  is  a  tug  with 
tow  or  not.  Under  this  proposed  rule, 
transiting  vessels  would  sound  the 
restricted  visibility  sound  signal  for  a 
vessel  of  their  type,  followed  by  one 
extra  long  blast  of  10  to  12  seconds 
duration.  The  requirement  that  vessels 
"shall"  sound  the  signal  is  proposed  to 
be  replaced  by  the  option  "may"  sound 
the  signal.  The  extra  long  blast  and  the 
option  proposals  were  recommended  by 
the  NAVSAC. 

(6)  Speed  Limit.  One  commenter 
suggested  a  speed  limit  for  through 
traffic.  This  element  of  the  supplemental 
rule  adds  a  provision  for  an  8  knot  speed 
limit  for  traffic  passing  through 
congested  areas.  It  is  a  new  element  that 
was  not  proposed  in  the  October  1, 1990 
NPRM.  The  Coast  Guard  is  concerned 
for  the  safety  of  lives  and  property,  and 
believes  that  a  maximum  speed  of  8 
knots  will  improve  safety  by  providing 
ample  time  for  non-through  traffic  to 
clear  the  lanes  and  for  through  traffic  to 
safely  maneuver  through  areas  of 
congestion.  A  speed  of  8  knots  should 
provide  sufficient  steerage  for  the  type 
of  vessels  transiting  within  the  affected 
area.  If  this  speed  limit  is  a  problem  for 
individual  vessels  due  to  harmonic  or 
other  propulsion  system  limitation,  a 
deviation  from  these  rules  may  be 
requested  in  accordance  with  the 
proposed  new  provisions  for  deviations. 
In  an  emergency,  any  master  may 
deviate  from  these  regulations  to  avoid 
endangering  persons,  property,  or  the 
environment 

(7)  Deviations  From  the  Regulation. 
This  element  of  the  supplemental  rule 
adds  a  new  section  regarding  deviation 
from  the  other  requirements  of  the 
proposed  regulation.  It  is  a  new  element 
that  was  not  proposed  in  the  October  1. 
1990  NPRM.  While  every  attempt  is 
made  to  cover  all  situations  that  need  to 
be  regulated,  characteristic  problems 
with  vessel  traffic  management  require 
periodic  flexibility.  The  area  covered  by 
this  proposed  regulation  is  the  same 
area  managed  by  Puget  Sound  Vessel 
Traffic  Service  (PSVTS).  PSVTS  has 
radar  coverage  of  the  t3^ically 
congested  areas  and  has  the  expertise  to 
grant  deviations  to  the  requirements  of 
this  proposed  rule.  This  proposed  rule 
grants  PSVTS  authority  for  that  purpose. 
It  also  allows  for  advance  requests  for 
deviations  to  be  submitted  to 
Commander,  Thirteenth  Coast  Guard 
District  In  each  case  the  requested 
deviation  must  be  safer  than  the 


required  procedure.  It  also  clarified  that 
the  master,  pilot  or  person  directing  the 
movement  of  a  vessel  may  deviate  in 
emergencies  for  the  protection  of  life 
and  property. 

Economic  Assessment  and  Certification 

Three  commenters  opposed  the 
statement  of  no  significant  economic 
impact  of  the  October  1. 1990.  NPRM. 
Since  the  changes  herein  would  not 
prohibit  fishing  in  the  apparently 
productive  Apple  Cove  Pt  "wedge"  and 
two  of  the  tree  ferry  crossings  proposed 
in  the  October  1. 1990,  NPRM  and. 
would  prohibit  fishing  in  only  the 
Edmonds-Kingston  one-half  mile  wide 
ferry  crossing  during  the  hours  the  ferry 
is  operating  and  occasional  closing  of 
the  area  in  the  vicinity  of  the  Hood 
Canal  Bridge  draw  span,  the  Coast 
Guard  believes  that  the  statement  of  no 
significant  economic  impact  remains 
correct.  This  proposed  regulation  is 
considered  to  be  nonsignificant  in 
accordance  with  DOT  policy  and 
procedures  for  simplification,  analysis, 
and  review  of  regulation  (DOT  Order 
2100.5).  The  economic  impact  of  this 
proposal  is  expected  to  be  minimal  since 
only  a  very  small  area,  compared  to  the 
area  of  Puget  Sound  and  the  adjacent 
waters,  is  involved.  The  effect  of  the 
prohibited  fishing  areas  is  to  move  the 
congestion  away  from  a  ferry  commuter 
route  and  a  narrow  bridge  opening. 
These  prohibited  fishing  areas  are  not 
expected  to  have  a  significant  effect  on 
the  overall  ability  of  commercial  fishing 
vessels  to  catch  fish.  Therefore,  further 
economic  evaluation  is  not  necessary. 
This  economic  assessment  is  subject  to 
change  depending  on  comments 
received.  Further  analysis  by  the 
Washington  Department  of  Wildlife  and 
Fisheries,  in  response  to  inquiries  by  the 
Coast  Guard,  supports  the  finding  of 
nonsignificance. 

Based  upon  this  assessment  it  is 
certified,  in  accordance  with  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  that  this  regulation,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  regulation 
has  been  reviewed  in  accordance  with 
Executive  Order  12291  of  February  17, 
1981,  on  Federal  Regulation  and  has 
been  determined  not  to  be  a  major  rule 
under  the  terms  of  that  order. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  appears  that  the 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  thv 
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preparation  of  a  Federalism 
Assessment  No  comments  were 
received  on  federalism  concerns  during 
the  comment  period.  However, 
comments  regarding  possible  impact  this 
proposed  change  to  the  rule  may  have 
on  state  fisheries  regulations.  Native 
American  fishing  ri^ts,  or  other 
federalism  concerns  are  requested.  This 
assessment  may  be  changed  in  light  of 
comments  received. 

Environmental  CoDcems 

The  proposed  change  to  the  existing 
Regulated  Navigation  Area  appears  to 
be  categorically  excluded  from 
environmental  assessment  requirements. 
However,  comments  addressing  possible 
inipacts  this  proposed  change  may  have 
on  the  human  environment  or  potential 
inconsistencies  with  any  Federal,  state, 
or  local  law  or  administrative 
determination  relating  to  the 
environment  are  solicited.  A  final 
determination  regarding  the  possible 
need  for  an  environmental  assessment 
will  be  made  after  receipt  of  written 
comments. 

Collection  of  Information 

This  proposed  rulemaking  contains  a 
collection  of  information  requirement  in 
S  165.1301(e)(1).  which  requires  a 
written  request  to  the  Commander, 
Thirteenth  Coast  Guard  District  for 
authorization  to  deviate  from  the  Puget 
Sound  regulated  navigation  area  rules. 
This  coIJection  of  information 
requirement  is  included  in  the  approval 
for  33  CFR  part  165  under  OMB  control 
number  2115-0540  as  displayed  in  33 
CFR  part  4. 

List  of  Subjects  in  33  CFR  Fart  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposed  to  amend  Part 
165  of  Title  33.  Code  of  Federal 
Regulations  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  191;  33 
CFR  lJJ5-l(g),  6.04-1.  6.04-6  and  160.5  and  49 
CFR  1.46. 

2.  Section  165.1301  is  revised  to  read 
as  follows: 

5  165. 1 30 1    Puget  Sound,  Washington- 
regulated  navigation  araa. 

(a)  The  following  is  a  regulated 
navigation  area— All  the  following 
northwestern  Washington  waters  under 
the  jurisdiction  of  the  Captain  of  the 
Port  Puget  Sound:  Puget  Sound.  Hood 


Canal  Possession  Sound.  Elliott  Bay. 
Commencement  Bay.  the  San  Juan 
Archipelago.  Rosario  Strait,  Guemes 
Channel  Beliingham  Bay,  U.S.  waters  of 
the  Strait  of  Juan  de  Fuca  and  Georgia 
Strait,  and  all  waters  adjacent  to  the 
above. 

(b)  This  regulation  is  intended  to 
enhance  vessel  traffic  safety  during 
periods  of  vessel  congestion.  Operations 
potentially  creating  vessel  congestion 
include,  but  are  not  limited  to,  vessels 
engaged  in  fishing,  including  gillnet  or 
purse  seine,  recreational  fishing  derbies, 
sailboat  races  or  regattas,  and  marine 
parades.  For  the  purposes  of  these  rules, 
the  definition  of  "vessels  engaged  in 
fishing"  is  identical  to  that  found  in  Rule 
3  of  the  72  COLREGS. 

(c)  General  regulations. 

(1)  Vessels  transmitting  areas 
occupied  by  concentrations  of  vessels 
engaged  in  fishing  or  other  operations 
may  indicate  their  approach  by 
sounding  the  restricted  visibility  sound 
signal  for  a  vessel  of  their  type,  followed 
by  one  long  blast  of  10  to  12  seconds 
duration. 

(2)  Vessels  engaged  in  fishing  or  any 
operation  other  than  through  transit  of  a 
traffic  lane  within  an  established  Traffic 
Separation  Scheme  (TSS).  as  defined  in 
33  CFR  161.183  through  181.187  and 
161.262  through  161.284.  may  not  remain 
in.  nor  may  their  gear  remain  in,  a  traffic 
lane  when  another  vessel  engaged  in 
through  transit  of  a  traffic  lane 
approaches  the  area  of  congestion. 
Vessels  not  in  through  transit  of  a  traffic 
lune  within  a  TSS  must  draw  in  their 
gear,  maneuver,  or  otherwise  clear  the 
traffic  lane  at  least  fifteen  minutes 
before  the  arrival  of  the  through  vessel 
Vessels  which  are  required  by  this  rule 
to  leave  the  traffic  lane  must  also 
remain  clear  of  the  designated 
separation  zone  when  in  a  TSS  east  of 
Port  Angles,  WA. 

(3]  Vessels  in  a  traffic  lane  or 
separation  zone,  engaged  in  fishing  or 
operations  other  than  through  transit  of 
a  traffic  lane  or  separation  tone  must: 

(i)  Monitor  the  Puget  Sound  Vessel 
Traffic  Service  VHF-FM  radio  frequency 
in  use  for  the  area  in  which  the  vessel  is 
operating,  and 

(ii)  At  all  times  tend  nets  or  other  gear 
placed  in  the  wafer  so  as  to  facilitate  the 
movement  of  the  vessel  or  gear  fi'om  the 
lane  for  approaching  vessels. 

(4)  Vessels  engaged  in  giOnet  fishing 
at  any  time  between  sunset  and  sunrise 
in  any  of  the  above  listed  waters  shall 
display,  at  the  end  of  the  net  most 
distant  from  the  vessel  an  all-round  (32 
point)  white  light  visible  for  a  minimum 
of  }wo  nautical  miles  at  least  three  feet 
above  the  surface  of  the  water. 


(5)  Vessels  engaged  in  through  transit 
of  areas  of  congestion  may  not  exceed  a 
speed  of  8  knots  through  the  water  when 
transiting  areas  occupied  by 
concentrations  of  vessels  engaged  in 
fishing  or  other  operations. 

(6)  Nothing  in  these  roles  shall  be 
construed  as  relieving  any  party  hota 
their  responsibility  to  comply  with  the 
applicable  rules  as  set  forth  in  the  72 
COLREGS. 

(d)  Prohibited  fishing  areas.  Vessels 
engaged  in  fishing,  including  gillnet  and 
purse  seine  fishing,  are  prohibited  in  the 
following  areas. 

(1)  Edmonds — Kingston  Ferry  lane  to 
include  the  waters  within  one-quarter 
nautical  mile  on  either  side  of  a  straight 
line  connecting  the  Edmonds  and 
Kingston  ferry  landings  during  the  hours 
that  the  ferry  is  operating. 

(2)  The  Hood  Canal  Bridge  to  include 
the  waters  within  a  one-half  nautical 
mile  radius  of  the  main  ship  channel 
draw  span  of  the  Hood  Canal  Bridge 
during  the  transit  of  the  draw  span  by 
naval  combatants. 

(e)  Authorization  to  deviate  from 
these  rules. 

(1)  Commander,  Thirteenth  Coast 
Guard  District  may,  upon  written 
request,  issue  an  authorization  to 
deviate  from  these  rules  if  the  proposed 
deviation  provides  a  level  of  safety 
equivalent  to  or  beyond  that  provided 
by  the  required  procedure.  An 
application  for  an  authorization  must 
state  the  need  for  the  deviation  and 
describe  the  proposed  alternative 
operation. 

(2)  Puget  Sound  Vessel  Traffic  Service 
may,  upon  request  authorize  a  deviation 
from  these  rules  for  a  voyage,  or  part  of 
a  voyage,  if  the  proposed  deviation 
provides  a  level  of  safety  equivalent  to 
or  beyond  that  provided  by  the  required 
procedure. 

(i)  The  deviation  request  most  be 
made  well  in  advance  to  allow  tfie 
requesting  vessel  and  the  Vessri  Traffic 
Center  (VTC)  sufficient  time  to  assess 
the  safety  of  the  proposed  deviation. 

(ii)  The  requesting  vessel  and  the  VTC 
must  exchange  relevant  information  on 
vessel  handling  characteristics,  traffic 
density,  radar  contacts,  and 
environmental  conditions. 

(3)  In  an  emergency,  the  master,  pilot 
or  person  directing  the  movement  of  a    . 
vessel  may  deviate  from  these  rules  .to 
the  extent  necessary  to  avoid 
endangering  persons,  property,  or  the :     j 
environment  and  shall  report  the  , 
deviation  to  the  VTC  as  soon  as         •      . 
possible. 


Dated:  6  May  1991. 
]JE.VoAack, 

Comffiander,  Thirteenth  Coast  ( 
(FR  Doc  91-17319  Filed  7-30-W 
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ENVIRONMENTAL  PROTE( 
AGENCY 

40  CFR  Part  180 

[PP  9E3719-9E3748/P521;  FRl 

RIN  2070-AC18 

Pesticide  Tolerance*  for  Zl 
Ptiosphid^l 

agency:  Environmental  Prol 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  pi 
tolerances  be  established  fo 
phosphine  resulting  from  the 
rodenticide  zinc  phosphide  i 
raw  agricultural  commoditie 
and  sugar  beet  (roots  and  to 
proposed  regulations  to  esta 
maximum  permissible  levels 
of  the  rodenticide  in  or  on  tli 
commodities  were  requestec 
submitted  by  the  Interregion 
Project  No.  4  (IR-4). 

DATES:  Comments,  identifiec 
document  control  number  [P 
and  9E3748/P521].  must  be  r 
or  before  August  30. 1991. 
ADDRESSES:  By  mail  submit 
comments  to:  Public  Informs 
Field  Operations  Division  [h 
Office  of  Pesticide  Programs 
Environmental  Protection  A^ 
St,  SW..  Washington.  DC  20 
person,  bring  comments  to:  I 
#2, 1921  Jefferson  Davis  Hig 
Arlington.  VA  22202. 

Information  submitted  as  i 
concerning  this  document  m; 
claimed  confidential  by  marl 
part  or  all  of  that  informatioi 
"Confidential  Business  Infor 
(CBIj.  Information  so  market 
disclosed  except  in  accordar 
procedures  set  forth  in  40  CF 
copy  of  the  comment  that  do 
contain  CBI  must  be  submitt 
inclusion  in  the  public  recorc 
Information  not  marked  coni 
may  be  disclosed  publicly  b] 
without  prior  notice.  All  writ 
comments  will  be  available  J 
inspection  in  Rm.  246  at  the  i 
given  above,  from  6  a.m.  to  4 
Monday  through  Friday,  excl 
holidays. 

FOR  niRTHER  INFORMATION  C 

mail:  Hoyt  I«.  Jamerson,  Emei 
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(5)  Vessels  engaged  in  through  transit 
of  areas  of  congestion  may  not  exceed  a 
speed  of  8  knots  through  the  water  when 
transiting  areas  occupied  by 
concentrations  of  vessels  engaged  in 
fishing  or  other  operations. 

(e)  Nothing  in  these  rules  shall  be 
construed  as  relieving  any  party  from 
their  responsibihty  to  comply  with  the 
applicable  rules  as  set  forth  in  the  72 
COLREGS. 

(d)  Prohibited  fishing  areas.  Vessels 
engaged  in  fishing,  inchiding  gillnet  and 
purse  seine  fishing,  are  prohibited  hi  the 
following  areas. 

(1)  Edmonds — Kingston  Ferry  lane  to 
include  the  waters  within  one-quarter 
nautical  mile  on  either  side  of  a  straight 
line  connecting  the  Edmonds  and 
IGngston  ferry  landings  during  the  hours 
that  the  ferry  is  operating. 

(2)  The  Hood  Canal  Bridge  to  include 
the  waters  vnthia  a  one-half  nautical 
mile  radius  of  the  main  ship  channel 
draw  span  of  the  Hood  Canal  Bridge 
during  the  transit  of  the  draw  span  by 
naval  combatants. 

(e)  Authorization  to  deviate  from 
these  rules. 

(1)  Commander.  Thirteenth  Coast 
Guard  District  may.  upon  written 
request,  issue  an  authorization  to 
deviate  from  these  rules  if  the  proposed 
deviation  provides  a  level  of  safety 
equivalent  to  or  beyond  that  provided 
by  the  required  procedure.  An 
application  for  an  authorization  must 
state  the  need  for  the  deviation  and 
describe  the  proposed  alternative 
operation. 

(2)  Puget  Sound  Vessel  Traffic  Service 
may,  upon  request,  authorize  a  deviation 
from  these  rules  for  a  voyage,  or  part  of 
a  voyage,  if  the  proposed  deviation 
provides  a  level  of  safety  equivalent  to 
or  beyond  that  provided  by  the  required 
procedure. 

(i)  The  deviation  request  most  be 
made  well  in  advance  to  allow  die 
requesting  vessel  and  the  Vessel  Tragic 
Center  (VTC)  sufficient  time  to  assess 
the  safety  of  the  proposed  deviation. 

(ii)  The  requesting  vessel  and  the  VTC 
must  exchange  relevant  information  on 
vessel  handling  characteristics,  traffic 
density,  radar  contacts,  and 
environmental  conditions. 

(3]  In  an  emergency,  the  master,  pilot, 
or  person  directing  the  movement  of  a    . 
vessel  may  deviate  from  these  rules  to  . 
the  extent  necessary  to  avoid 
endangering  persons,  property,  or  the;  .j 
environment,  and  shall  report  the  . 
deviation  to  the  VTC  as  soon  as         ■ 
possible. 


Dated:  6  May  1991. 
I.E.  Vofbach. 

Commander.  Thirteenth  Coast  Guard  Diatrict 
(FR  Doc  91-17319  Filed  7-30-01: 8:45  am] 
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ENVIRONMDfTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  9E3719-«E374e/P521:  Fm.-387e-4] 

RIN  2070-AC18 

Pesticide  Tolerances  for  Zitie 
Phosphide 

agency:  Environmental  Protection 
Agendy  (EPA). 
ACTKM:  Proposed  rule. 

summary:  This  document  proposes  that 
tolerances  be  established  for  residues  of 
phosphine  resulting  from  the  use  of  th«- 
rodenticide  zinc  phosphide  in  or  on  the 
raw  agricultural  commodities  artichoke 
and  sugar  beet  (roots  and  tops).  The 
proposed  regulations  to  establish 
maximum  permissible  levels  for  residues 
of  the  rodoiticide  in  or  on  the 
commodities  were  requested  in  petitions 
submitted  by  the  Interregional  Research 
Project  No.  4  flR-4). 

DATES:  Comments,  identified  by  the 
document  control  number  [PP  QESTig 
and  9E3748/P521].  must  be  received  on 
or  before  August  30. 1991. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  Branch, 
Field  Operations  Division  (H7506C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St,  SW..  Washington.  DC  20460.  In 
person,  bring  comments  to:  Rm.  246.  CM 
#2. 1921  Jefferson  Davis  Highway. 
Arilngton.  VA  2220Z 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBIJ.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  6  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  niRTHER  mR>RMATK>N  CONTACT:  By 
mail;  Hoyt  L.  Jamerson.  Emergency 


Response  and  Minor  Use  Section  (H- 
7505C).  Registration  Division.  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number  Rm.  716C  CM 
#2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202,  703-557-23ia 
SUPPlfMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultiu-al  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick,  NJ  08903. 
has  submitted  pesticide  petitions  9E3719 
tand  9E3748  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Station  of 
California. 

1.  PP9E3719:  In  or  on  the  raw 
agricultural  commodity  globe  artichoke 
at  0.01  part  per  million  (ppm). 

2.  PP  9E3748:  In  or  on  the  raw 
agricultural  commodities  sugarbeet 
roots  at  0.04  ppm  and  sugar  beet  tops  at 
0.02  ppm. 

The  petitioner  proposed  that  these 
uses  of  zinc  phosphide  be  limited  to 
California  based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought 

Zinc  phosphide  is  formulated  as  a 
rodenticide  bait.  When  eaten  by  rodents 
in  sufficient  quantity,  zinc  phosphide 
liberates  phosphine  gas,  which  is 
absorbed  from  the  intestinal  tract 
causing  death.  Uneaten  bait  will 
dissipate  into  the  air  as  phosphine  gas; 
or  into  soil  or  water  as  non-hazardous 
zinc  or  phosphate  compounds. 

Phosphine  is  a  highly  reactive  gas  that 
reacts  with  raw  agricultural 
commodities  to  form  bound  phosphate 
residues.  The  Agency  stated  in  a 
Registration  Standard  for  Zinc 
Phosphide  (June  23, 1962)  that  a 
tolerance  of  0.1  ppm  for  phosphine 
resulting  from  the  use  of  zinc  phosphide 
would  be  allowable  for  raw  agricultural 
commodities,  provided  the  bound 
phosphate  residues  can  be  fully 
characterized.  At  the  time  the 
registration  standard  was  issued,  the 
Agency  identified  70  percent  of  the 
bound  phosphate  residues  in  treated 
commodities  as  consisting  of  oxy-acids 
of  phosphorus,  which  are  considered 
toxicologically  insignificant  at  the  levels 
found  in  treated  commodities.  Data  have 
since  been  submitted  which 


demonstrate  that  the  remaining  30 
percent  of  residues  consists  of  oxidation 
products  of  phosphine  (oxyphosphorus 
acids  and/or  their  salts),  which  are  also 
considered  toxicologically  insignificant 
at  the  levels  found  in  treated 
commodities. 

The  residue  of  concern  from  the 
proposed  use  of  zinc  phosphide  as  a 
rodenticide  bait  for  artichoke  and  sugar 
beet  production  is  any  unreacled  zinc 
phosphide  that  may  be  present  on  the 
treated  commodities.  Residue  data 
submitted  by  IR-4  Indicate  that  the 
proposed  tolerances  for  0.1  ppm 
phosphine  will  not  be  exceeded  as  a 
result  of  any  uiu^acted  zinc  phosphide 
that  may  be  present  on  the  treated 
commodities.  There  is  no  expectation  of 
secondary  residues  in  meat  milk, 
poultry,  and  eggs  as  a  result  of  the 
proposed  use. 

A  dietary  exposure  risk  evaluation  for 
phosphine  uses  a  reference  dose  (RfD) 
of  0.0003  mg/kg/day,  based  upon  an  LEL 
(reduction  of  food  intake  and  decreased 
body  weight)  bom.  a  13-week  rat  feeding 
study,  of  3.46  mg/kg/day  and  an 
uncertainty  factor  of  lO.OOa  The 
theoretical  maximum  residue 
contribution  (TMRC)  for  the  overall  U.S. 
population  is  calculated  to  be  0000020 
mg/kg/day  (6.5  percent  of  the  RfD)  for 
published  tolerances.  The  estimated 
increase  in  TMRC  from  the  proposed 
use  is  calculated  to  be  0.000015  mg/kg/ 
day  (4.7  percent  of  the  RfD)  for  the 
overall  U.S.  population.  The  total 
dietary  exposure  estimates  for  all 
population  gitiups  are  well  within  the 
acceptable  range;  therefore,  these 
proposed  uses  of  zinc  phosphide  do  not 
pose  any  unreasonable  health  risk. 

The  nature  of  the  residues  is 
adequately  understood,  and  an 
adequate  analytical  method, 
spectrophotometric  detection  of 
phosphorus,  is  available  for  enforcement 
purposes  in  the  Pesticide  Analytical 
Manual  (PAM).  Vol.  II.  There  are 
currently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
established  by  amending  40  CFR  160.264 
would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
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proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  (PP  9E3719  and  9E3748/ 
PSZIJ.  All  written  comments  filed  in 
response  to  this  petition  will  be 
available  in  the  Public  Information 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
ar  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Streets  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  15, 1991. 

AnneE.  Lindsay, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows; 

PART  ia<V-{AMEMOE0] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  a  U.S.C.  346a  and  371. 

2.  Section  180.284  is  revised  to  read  as 
follows: 

9t«a284    Zinc  pttosphk>«;  tolWMCM  tor 
residues. 

(a)  Tolerances  are  estabhshed  for 
residues  of  the  phosphine  resulting  from 
the  use  of  the  rodenticide  zinc 
phosphide  in  or  on  the  raw  agricultural 
commodities  as  follows: 


CoRxnodity 


Parts  per 


ConwnodHy 


Pails  per 
miflion 


Sugarcane..^ _ 


0.01 


(b)  Tolerances  with  regional 
registration,  as  defined  in  \  ia0.1(n).  are 
established  for  residues  of  phosphine  in 
or  on  the  following  raw  agricultural 
commodities  as  follows: 


CofTHflodlty 


Pvtsper 
million 


Artictioke  (gk)t>e) 

Sugar  be«t  (roots) 

Sugar  l)eet  (tops) 


0.01 
0.04 
0.02 


Grapes 

Grasses  (rangelandl . 


aoi 

0.1 


[FR  Doc.  91-17930  Filed  7-30-91;  8:45  am] 
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FEDERAL  MARITIME  COMMtSSiON 
48  CFR  Part  586 
[Docket  No.  91-22] 

Actions  To  Adjust  cr  Meet  Conditions 
Unfavorable  to  Shipping  In  the  United 
States/Venezuela  Trade 

agency:  Federal  Maritime  Commission. 
ACTION:  Availability  of  finding  of  no 
significant  impact. 

summary:  The  Commission  has 
completed  an  environmental  assessment 
of  a  proposed  rule  in  Docket  No.  91-22 
and  found  that  the  resolution  of  this 
proceeding  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

DATES:  Petitions  for  review  are  due 
August  12,  1991. 
ADDRESSES:  Petitions  for  review 
(Original  and  15  copies)  to:  Joseph  C. 
Polking.  Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
Washington.  DC  20573-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Meyer,  Office  of  Information 
Resources  Management,  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Washington,  DC  20573-0001. 
SUPPLEMENTARY  INFORMATION:  Upon 
completion  of  an  enviromnental 
assessment,  the  Federal  Maritime 
Commission's  Office  of  Information 
Resources  Management  has  determined 
that  Docket  No.  91-22  will  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
enviroaiiient  within  the  meaning  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C  4321  et  seq..  and  that 


preparation  of  an  environmental  impact 
statement  is  not  required. 

In  Docket  91-22  the  Commission, 
pursuant  to  section  19  of  the  Merchant 
Marine  Act,  1920,  proposes  a  new  rule  to 
adjust  or  meet  apparent  unfavorable 
conditions  in  the  United  States/ 
Venezuelan  trade  by  imposing  a  per 
voyage  fee  in  the  amount  of  SlOOJXW 
upon  certain  named  Venezuelan-flag 
carriers.  The  effect  of  the  Proposed  Rule 
would  be  to  meet  unfavorable  shipping 
conditions  by  imposing  burdens  upon 
Venezuelan  carriers  which  approximate 
those  imposed  upon  third-flag  vessels  by 
Venezuelan  law,  regulations,  policy  and 
practice. 

The  Finding  of  No  Significant  Impact 
( "FONSI")  will  become  final  within  10 
days  of  publication  of  this  notice  in  the 
Federal  Register  unless  a  petition  for 
review  is  filed  pursuant  to  46  CFR 
504.6(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  infection 
on  request  from  the  office  of  the 
Secretary,  room  11101,  Federal  Maritime 
Commission,  Washington,  DC  20573- 
0001.  telephone  (202)  523-5725. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  91-18058  Filed  7-30-91;  8:45  am] 

BUJJNa  CODE  C73(M>1-« 


48  CFR  Part  586 

(Docket  No.  91-34] 

Actions  To  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  in  the  United 
States/ Korea  Trade 

agency:  Federal  Maritime  Commission. 
ACTION:  Availability  of  finding  of  no 
significant  impact. 

summary:  The  Commission  has 
completed  an  environmental  assessment 
of  a  proposed  rule  in  Docket  No.  91-24 
and  found  that  the  resolution  of  this 
proceeding  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

DATES:  Petitions  for  review  are  due 
August  12. 1991. 

ADDRESSES:  Petitions  for  review 
(Original  and  15  copies)  to:  Joseph  C 
Polking,  Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
Washington.  DC  20573. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Meyer,  Office  of  information 
Resources  Management.  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Washington,  DC  20573-0001. 
SUPPlfMENTARV  INFORMATION:  Upon 
completion  of  an  environmental 


assessment  the  Federal  Mariti 
Commission's  Office  of  Inform 
Resources  Management  has  d£ 
that  Docket  No.  91-24  will  not 
a  major  Federal  action  signific 
affecting  the  quality  of  the  hun 
environment  within  the  meanii 
National  Environmental  PoHcy 
1969,  42  U.S.C.  4321  et  seq..  an 
preparation  of  an  environment 
statement  is  not  required. 

In  Docket  91-24  the  Commis 
response  to  apparent  unfavora 
conditions  in  the  foreign  oceer 
trade  between  the  United  Stati 
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preparation  of  an  environmental  impact 
statement  is  not  required. 

In  Docket  91-22  the  Commission, 
pursuant  to  section  19  of  the  Merchant 
Marine  Act,  1920.  proposes  a  new  rule  to 
adjust  or  meet  apparent  unfavorable 
conditions  in  the  United  States/ 
Venezuelan  trade  by  imposing  a  per 
voyage  fee  in  the  amount  of  $100,000 
upon  certain  named  Venezuelan-flag 
carriers.  The  effect  of  the  Proposed  Rule 
would  be  to  meet  unfavorable  shipping 
conditions  by  imposing  burdens  upon 
Venezuelan  carriers  which  approximate 
those  imposed  upon  third-flag  vessels  by 
Venezuelan  law.  regulations,  policy  and 
practice. 

The  Finding  of  No  Significant  Impact 
C'FONSI")  will  become  final  within  10 
days  of  publication  of  this  notice  in  the 
Federal  Register  unless  a  petition  for 
review  is  filed  pursuant  to  46  CFR 
504.6(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  injection 
on  request  from  the  office  of  the 
Secretary,  room  11101.  Federal  Maritime 
Commission.  Washington.  DC  20573- 
0001.  telephone  (202)  523-5725. 
Joseph  C.  Polking, 
Secretary. 
[PR  Doc.  91-18058  Filed  7-30-81;  8:45  am] 

BILUNO  CODE  S73(M>1-« 


48  CFR  Part  586 

[t)ocket  No.  91-24] 

Actions  To  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  in  the  United 
States/Korea  Trade 

agency:  Federal  Maritime  Commission. 
ACTION:  Availability  of  finding  of  no 
significant  impact. 

SUMMARY:  The  Commission  has 
completed  an  environmental  assessment 
of  a  proposed  rule  in  Docket  No.  91-24 
and  found  that  the  resolution  of  this 
proceeding  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

DATES:  Petitions  for  review  are  due 
August  12. 1991. 

ADDRESSES:  Petitions  for  review 
(Original  and  15  copies)  to:  Joseph  C 
Polking.  Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
Washington,  DC  20573. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Edward  R.  Meyer.  Office  of  information 
Resources  Management.  Federal 
Mari  time  Commission,  1100  L  Street 
NW..  Washington.  DC  20573-0001. 
SUPPtfMENTARV  MFOflMATKMt:  Upon 
completion  of  an  environmental 


assessment,  the  Federal  Maritime 
Commission's  Office  of  Information 
Resources  Management  has  determined 
that  Docket  No.  91-24  will  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of  the 
National  Environmental  PoKcy  Act  of 
1969,  42  U.S.C.  4321  et  seq..  and  that 
preparation  of  an  environmental  impact 
statement  is  not  required. 

In  Docket  91-24  the  Commission,  in 
response  to  apparent  unfavorable 
conditions  in  the  foreign  oceenbome 
trade  between  the  United  States  and 


Korea,  proposes  the  imposition  of  fees 
on  Korean-flag  vessels  calling  at  United 
States  ports.  Korean  law  and  regulations 
preclude  U.S.  carriers  operating  in  the 
U.S. /Korea  trade  from  engaging  in 
trucking  activities  and  directly 
contracting  for  rail  services  in  Korea. 
The  effect  of  the  rule  will  be  to  adjust  or 
meet  unfavorable  conditions  created  by 
those  laws  and  regulations  by  imposing 
countervailing  burdens  on  the  Korean- 
flag  carriers. 

This  Finding  of  No  Significant  Impact 
("FONSI")  will  become  final  within  10 
days  of  pubhcation  of  this  notice  in  the 


Federal  Register  unless  a  petition  for 
review  is  filed  pursuant  to  46  CFR 
504.6(b). 

The  FONSI  and  related  environmental 
assessment  are  available  for  inspection 
on  request  from  the  Office  of  the 
Secretary,  room  11101,  Federal  Maritime 
Commission,  Washington.  DC  20673- 
0001.  telephone  (202)  S23-572S. 
Josepo  C  PoBdDg. 
Secretary. 
[FR  Doc.  91-18050  Filed  7-30-91;  8:46  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  ailes  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  ar>d  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[TB-91-012] 

Burtey  Tobacco  Advisory  Committee; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.) 
announcement  is  made  of  the  following 
committee  meeting: 

Name:  Burley  Tobacco  Advisory 
Committee. 

Date:  September  10, 1991. 

Time:  10:30  a.m. 

Place:  Campbell  House  Inn,  1375 
Harrodsburg  Road,  Lexington.  Kentucky 
40405. 

Purpose:  To  determine  opening  dates  for 
the  1991-92  burley  marketing  season,  discuss 
and  adopt  new  policies  and  procedures  for 
the  1991-^2  burley  marketing  season,  review 
regulations  pursuant  to  the  Tobacco  ■ 
Inspection  Act,  7  U.S.C.  511  et  seq..  and  other 
related  issues. 

The  meeting  is  open  to  the  public.  Persons, 
other  than  members,  who  wish  to  address  the 
Committee  at  the  meeting  should  contact  the 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  502  Annex  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456,  (202) 
205-0567.  prior  to  the  meeting.  Written 
statements  may  be  submitted  to  the 
Committee  before,  at,  or  after  the  meeting. 

Dated:  July  25, 1991. 
Daniel  Haley, 
Administrator. 

[FR  Doc.  91-18090  Filed  7-30-91;  8:45  amj 
BIUJNO  CODE  3410-03-11 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  91-075] 

Animal  Care;  Stipulation  Agreements 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 


SUMMARY:  We  are  giving  notice  of  our 
intent  to  employ  stipulation  procedures 
where  circimistances  warrant  to  resolve 
certain  violations  of  the  Animal  Welfare 
Act  (Act)  and  the  regulations  and 
standards  issued  thereunder,  without 
resorting  to  formal  disciplinary 
proceedings  under  the  Act. 
FURTHER  INFORMATION  CONTACT:  Dr. 
R.L.  Crawford,  Director,  Animal  Care 
Staff,  Regulatory  Enforcement  and 
Animal  Care,  APHIS,  USDA.  room  565. 
Federal  Building.  8505  Belcrest  Road, 
Hyattsville.  MD  20782  (301)  436-7833. 
SUPPLEMENTARY  INFORMATION: 

Background 

Regulations  regarding  animal  welfare 
are  set  forth  in  9  CFR  parts  1,  2,  and  3. 
These  regulations  are  established 
pursuant  to  the  authority  in  the  Animal 
Welfare  Act  (Act),  as  amended  (7  U.S.C. 
2131  et  seq.)  This  law  requires  the 
Secretary  of  Agriculture  (Secretary)  to 
promulgate  regulations  and  standards 
governing  the  humane  handling,  housing, 
care,  treatment,  and  transportation  of 
certain  animals  by  dealers,  research 
facilities,  exhibitors,  operators  of 
auction  sales,  carriers,  and  intermediate 
handlers. 

Pursuant  to  its  authority  under  the 
Act.  the  Department  may  initiate  formal 
administrative  proceedings  against 
persons  whom  the  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  has  reason  to  beUeve  have 
violated  the  Act  or  the  regulations  and 
standards  issued  thereunder.  The 
Department  has  regulations  at  9  CFR 
4.11  providing  that  the  Administrator 
may  enter  into  a  stipulation,  prior  to  the 
issuance  of  a  complaint,  with  any 
person  to  resolve  violation  cases  arising 
under  the  Act,  regulations  and 
standards,  without  resort  to  formal 
disciplinary  proceedings.  This 
stipulation  procedure  does  not  deprive 
an  alleged  violator  of  notice  and 
opportunity  for  hearing.  An  alleged 
violator  may  decline  to  enter  into  a 
stipulation,  in  which  case  the 
Department  will  consider  instituting 
formal  disciplinary  proceedings  under 
the  Act  and  the  regxilations. 

In  this  document,  we  are  giving  notice 
that  we  intend  to  employ  the  stipulation 
procedure  for  violations  where 
circumstances  warrant.  We  believe  that 
this  procedure  will  enable  us  to  better 
enforce  the  Act  and  the  regulations  and 
standards  by  expediting  the  resolution 


of  violation  cases.  Under  this  stipulation 
procedure,  we  will  seek  civil  penalties 
and,  in  appropriate  cases,  license 
suspensions. 

Authority:  7  U.S.C.  2131-2157;  15  U.S.C. 
1823, 1824, 1825,  and  1828;  44  U.S.C.  3506;  7 
CFR  2.17,  2.51,  and  371.2(g). 

Done  in  Washington.  DC.  this  25th  day  of 
July,  1991. 

James  W.  Glosser, 

A  dministrator.  Animal  and  Plant  Health 
Inspection  Service. 

[Ft  Doc.  91-18087  Filed  7-30-91;  8:45  am] 

BILLINO  CODE  3410-34-M 


Forest  Service 

Prototype  Cloud  Seeding  Project; 
Notice  of  intent 

agency:  Department  of  Agriculture, 
Forest  Service. 

ACTION:  Notice  of  Intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  USDA  Forest  Service  and  the  State 
of  California  will  prepare  a  joint  Draft 
Supplement  to  the  Environmental 
Impact  Statement — Environmental 
Impact  Report  (EIS/EIR)  for  the 
proposed  Cloud  Seeding  Project  to 
disclose  the  environmental 
consequences  of  specific  issues  brotight 
forward  in  an  appeal  of  this  project.  The 
Notice  of  Intent  for  this  project  was 
initially  published  in  the  Federal 
Register  on  February  23. 1990  [6410]. 
This  project  would  be  located  in  the 
vicinity  of  the  Lakes  Basin  Area  on  the 
Plumas  and  Tahoe  National  Forests, 
Plumas  and  Sierra  Counties,  California. 
The  area  under  consideration  is  located 
in  T.  21  to  T.  24  N.  and  Ranges  10  to  14 
E.  Mt.  Diablo  Meridian.  The  Forest 
Service  invites  written  comments  on  this 
proposal.  A  full  environmental  analysis 
of  the  issues  in  the  appeal  and  the 
effects  of  these  issues  on  the  Final  EIS/ 
EIR  will  be  conducted.  The  Record  of 
Decision  (ROD)  for  this  project  is  hereby 
being  withdrawn  and  a  new  ROD  will 
be  issued  with  the  Final  Supplement  to 
the  EIS/EIR.  The  Draft  Supplement  to 
the  EIS/EIR  will  be  published  in  August. 
1991,  and  the  Final  Supplement  to  the 
EIS/EIR  will  be  available  for  review  in 
October,  1990. 

ADDRESSES:  Submit  written  comments 
to  John  Palmer,  Acting  Forest 
Supervisor.  Plumas  National  Forest.  PO 
Box  11500,  Quincy,  California  95971. 


FOR  FURTHER  INFORMATION  C< 

R.C.  Bennett  Planning  Officer 
National  Forest,  PO  Box  1150( 
California  95971,  phone  916-21 

SUPPLEMENTARY  INFORMATIOr 

proposed  project  would  use  gi 
based  propane  generators  to  i 
snow  pack  by  cloud  seeding  v 
storms.  These  generators  wou 
located  on  mountain  tops  in  tl 
of  the  Lakes  Basin  area.  The  ( 
Department  of  Water  Resourc 
facilities  supporting  this  proje 
be  located  on  both  Forest  Ser 
private  lands. 

The  Forest  Supervisor's  det 
authorize  the  cloud  seeding  w 
appealed  to  the  Forest  Servici 
Southwest  Regional  Forester ' 
affirmed  all  but  five  issues  rai 
appellants.  These  issues  relat 
watershed  and  fisheries  cond 
cumulative  watershed  effects, 
threatened  and  endangered  s| 
potential  flooding,  and  effects 
project  on  municipal  supple  v, 
The  Draft  Supplement  will  ad 
issues  and  will  revisit  the  Fin. 
to  assess  whether  the  additioi 
information  will  effect  the  inil 
analysis  in  this  document. 

John  Palmer,  Acting  Forest  1 
Plumas  National  Forest  Quini 
California,  is  the  responsible  ( 

Public  participation  will  be 
important  at  several  points  di 
analysis.  The  Forest  Service  a 
California  Department  of  Wal 
Resources  will  be  seeking  infc 
comments  and  assistance  fror 
State,  and  local  agencies  and 
individuals  or  organizations  v 
interested  in  or  affected  by  th 
action.  This  input  will  be  usee 
preparation  of  the  Draft  Supp! 
the  EIS/EIR.  The  scoping  inch 

1.  Identification  of  emy  furtl 
to  be  analyzed  in  depth. 

2.  Elimination  of  insignifica 
or  those  which  have  been  cov 
relevant  previous  environmer 

3.  Exploring  additional  altei 

4.  Identifying  potential  envi 
effects  of  the  proposed  action 
alternatives  (i.e.  direct  indire 
cumulative  effects  and  conne( 
actions). 

5.  Determining  potential  co< 
agencies  and  task  assignment 

The  Fish  and  Wildlife  Servi 
Department  of  the  Interior,  wi 
invited  to  participate  as  a  coo 
agency  to  evaluate  potential  i 
threatened  and  endangered  s\ 
habitat  if  any  such  species  an 
exist  in  the  proposed  project  i 

The  Draft  Supplement  to  thi 
is  expected  to  be  filed  with  th 
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I  thereunder,  without 
al  disciplinary 
er  the  Act. 

ATION  CONTACT:  Dr. 

lirector.  Animal  Care 
Enforcement  and 
'HIS,  USDA,  room  565, 
.  6505  Belcrest  Road, 
20782(301)436-7833. 
INFORMATION: 

garding  animal  welfare 
CFR  parts  1,  2.  and  3. 
s  are  established 
uthority  in  the  Animal 
I),  as  amended  (7  U.S.C. 

I  law  requires  the 
culture  (Secretary)  to 
ations  and  standards 
mane  handling,  housing, 
md  transportation  of 

ly  deale'-s,  research 
ors,  operators  of 
Tiers,  and  intermediate 

authority  under  the 
ent  may  initiate  formal 
oceedings  against 
e  Administrator, 
t  Health  Inspection 
on  to  beheve  have 
Dr  the  regulations  and 
thereunder.  The 
egialations  at  9  CFR 
it  the  Administrator 
stipulation,  prior  to  the 
iplaint,  with  any 
violation  cases  arising 
gulations  and 
at  resort  to  formal 
sedings.  This 
dure  does  not  deprive 
>r  of  notice  and 
saring.  An  alleged 
ine  to  enter  into  a 
ich  case  the 
lonsider  instituting 
•y  proceedings  under 
^gxilations. 

it,  we  are  giving  notice 
employ  the  stipulation 
lations  where 
irrant.  We  believe  that 

II  enable  us  to  better 
nd  the  regulations  and 
editing  the  resolution 


of  violation  cases.  Under  this  stipulation 
procedure,  we  will  seek  civil  penalties 
and.  in  appropriate  cases,  license 
suspensions. 

Authority:  7  U.S.C.  2131-2157;  15  U.S.C. 
1823, 1824. 1825,  and  1828;  44  U.S.C.  3506;  7 
CFR  2.17,  2.51,  and  371.2(g). 

Done  in  Washington,  DC,  this  25th  day  of 
July,  1991. 

James  W.  Glosser, 

A  dministrator,  Animal  and  Plant  Health 
Inspection  Service. 

[Ft  Doc.  91-18087  Filed  7-30-91;  8:45  am] 
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Forest  Service 

Prototype  Cloud  Seeding  Project; 
Notice  of  Intent 

aqency:  Department  of  Agriculture, 
Forest  Service. 

action:  Notice  of  Intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  USDA  Forest  Service  and  the  State 
of  California  will  prepare  a  joint  Draft 
Supplement  to  the  Environmental 
Impact  Statement — Environmental 
Impact  Report  (EIS/EIR)  for  the 
proposed  Cloud  Seeding  Project  to 
disclose  the  environmental 
consequences  of  specific  issues  brought 
forward  in  an  appeal  of  this  project.  The 
Notice  of  Intent  for  this  project  was 
initially  published  in  the  Federal 
Register  on  February  23, 1990  [6410]. 
This  project  would  be  located  in  the 
vicinity  of  the  Lakes  Basin  Area  on  the 
Plumas  and  Tahoe  National  Forests, 
Plumas  and  Sierra  Counties,  California. 
The  area  under  consideration  is  located 
in  T.  21  to  T.  24  N.  and  Ranges  10  to  14 
E.  Ml.  Diablo  Meridian.  The  Forest 
Service  invites  written  comments  on  this 
proposal.  A  full  environmental  analysis 
of  the  issues  in  the  appeal  and  the 
effects  of  these  issues  on  the  Final  EIS/ 
EIR  will  be  conducted.  The  Record  of 
Decision  (ROD)  for  this  project  is  hereby 
being  withdrawn  and  a  new  ROD  will 
be  issued  with  the  Final  Supplement  to 
the  EIS/EIR.  The  Draft  Supplement  to 
the  EIS/EIR  will  be  published  in  August, 
1991,  and  the  Final  Supplement  to  the 
EIS/EIR  will  be  available  for  review  in 
October,  1990. 

ADDRESSES:  Submit  written  comments 
to  John  Palmer,  Acting  Forest 
Supervisor,  Plumas  National  Forest.  PO 
Box  11500,  Quincy,  California  95971. 


FOR  FURTHER  INFORMATtOM  CONTACT: 

R.C.  Bennett  Planning  Officer,  Plumas 
National  Forest.  PO  Box  11500,  Quincy, 
California  95971,  phone  916-283-2050. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  project  would  use  ground- 
based  propane  generators  to  augment 
snow  pack  by  cloud  seeding  winter 
storms.  These  generators  woiild  be 
located  on  mountain  tops  in  the  vicinity 
of  the  Lakes  Basin  area.  The  California 
Department  of  Water  Resources 
facilities  supporting  this  project  would 
be  located  on  both  Forest  Service  and 
private  lands. 

The  Forest  Super\'isor'8  decision  to 
authorize  the  cloud  seeding  was 
appealed  to  the  Forest  Service's  Pacific 
Southwest  Regional  Forester  who 
affirmed  all  but  five  issues  raised  by  the 
appellants.  These  issues  related  to  the 
watershed  and  fisheries  conditions, 
cumulative  watershed  effects,  sensitive, 
threatened  and  endangered  species, 
potential  flooding,  and  effects  of  the 
project  on  aiunicipal  supple  watersheds. 
The  Draft  Supplement  will  address  these 
issues  and  will  revisit  the  Final  EIS/EIR 
to  assess  whether  the  additional 
information  will  effect  the  initial 
analysis  in  this  document. 

John  Palmer,  Acting  Forest  Supervisor, 
Plumas  National  Forest  Quincy, 
California,  is  the  responsible  official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  and  the 
California  Department  of  Wat^r 
Resources  will  be  seeking  information, 
comments  and  assistance  from  Federal, 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
action.  This  input  will  be  used  in 
preparation  of  the  Draft  Supplement  to 
the  EIS/EIR.  The  scoping  includes: 

1.  Identification  of  any  further  issues 
to  be  analyzed  in  depth. 

2.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental  review. 

3.  Exploring  additional  alternatives. 

4.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct  indirect  and 
cumulative  effects  and  connected 
actions). 

5.  Determming  potential  cooperating 
agencies  and  task  assignments. 

The  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  proposed  project  area. 

The  Draft  Supplement  to  the  ElS/ElR 
is  expected  to  be  filed  with  the 


Environmental  Protection  A^ncy  (EPA) 
and  to  be  available  for  public  review  by 
August  1991.  At  that  time  EPA  will 
publish  a  notice  of  availability  of  the 
Draft  EIS/EIR  in  the  Fedetal  Re^ster. 

The  comment  period  on  the  Draft 
Environmental  Impact  Statement — 
Environmental  Impact  Report  will  be  45 
days  from  the  date  the  Environmental 
Protection  Agency's  Notice  of 
Availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  management  of  the 
proposed  prototype  Cloud  Seeding 
Project  participate  at  that  time.  To  be 
the  most  helpful,  comments  on  the  Draft 
Supplement  to  the  EIS/EIR  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merits 
of  the  alternatives  discussed  (see  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Ponrer  Corp. 
v.  NRDC,  435  U.S.  519,  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  Wisconsin  Hertiges. 
Inc.  V.  Harris,  490  F.  Supp.  1334. 1338 
E.D.  Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  Final  Supplement  to  the 
EIS/EIR. 

After  the  comment  period  for  the  Draft 
Supplement  to  the  EIS/EIR  ends,  the 
comments  received  will  be  analyzed  and 
considered  by  the  Forest  Service  and  the 
California  Department  of  Water 
Resources  in  the  preparation  of  the  Fmal 
Supplement  to  the  Environmental 
Impact  Statement-Environmental  Impact 
Report.  The  Final  Supplement  to  the 
EIS/EIR  is  scheduled  to  be  completed  by 
October,  1991.  In  the  Final  Supplement 
to  the  EIS/EIR  the  Forest  Service  is 
required  to  respond  to  the  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  Final 
Supplement  to  the  EIS/EIR,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 


Decision.  That  decision  will  be  subiect 
to  appeal  under  36  CFR  part  217. 

Dated:  July  21. 1991. 
John  Palmer, 

Acting  Forest  Supervisor.  Plumas  National 

Forest. 

(FR  Doc.  91-18067  Filed  7-30-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budgat 
(0M8) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  informtrtion  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1992  Census  of  Agriculture. 

Form  Numberfs):  Various. 

Agency  Approval  Number  None. 

Type  of  Request:  New  collection. 

Burden:  1,461,580  hours. 

Number  of  Respondents:  4,100,000. 

Avg  Hours  Per  Response:  21  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  census  of 
agriculture  every  five  years  in  years 
ending  in  two  and  seven.  The  census 
provides  detailed  benchmark  data  for 
the  agricultural  sector  of  the  economy 
and  is  the  only  source  of  agricultural 
data  comparable  and  consistent  at  the 
national,  state,  and  county  levels.  The 
census  provides  data  on  die  number  and 
type  of  farms,  land  use,  crop  acreage 
and  production,  livestock  inventory  and 
sales,  production  expenses,  farm- 
related  income,  and  other 
characteristics.  Census  data  are  used  by 
the  Administration,  Federal  Agencies, 
and  Congress  to  formulate  and  evaluate 
national  farm  policies  and  by  the  Bureau 
of  Economic  Analysis  to  compile  the 
farm  sector  economic  indicators  and  the 
national  income  accounts. 

Affected  Public:  Farms. 

Frequency:  Every  five  years. 

Respondent's  Obligation:  Mandatory. 

OMBDesk  Officer  Marshall  Mills, 
395-7340. 

Copies  of  the  above  infbrmatiou 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills.  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503. 
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Dated:  July  26. 1991. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  91-18134  Filed  7-30-91;  8:45  am] 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Tide:  Survey  of  Income  and  Program 
Participation  - 1991  Panel  Wave  4. 

Form  Number(s):  SIPP-114(X).  11403, 
11405(L). 

Agency  Approval  Number:  0607-0702. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  44.100  hours. 

Number  of  Respondents:  88.200. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Survey  of 
Income  and  Program  Participation  (SIPP) 
is  designed  as  a  continuing  series  of 
national  panels  of  interviewed 
households  which  are  introduced 
annually  with  each  panel  having  a 
duration  of  about  2 1/2  years  in  the 
sur.'ey.  The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions  that  will  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
is  periodically  supplemented  with 
questions  designed  to  answer  specific 
needs.  These  supplemental  questions 
are  included  with  the  core  and  are 
referred  to  as  "topical  modules."  The 
topical  modules  for  the  1991  Panel  Wave 
4  and  the  1990  Panel  Wave  7  are 
identical.  They  are  the  following:  1) 
Selected  Financial  Assets,  2)  Medical 
Expenses  and  Work  Disability,  and  3) 
Real  Estate  and  Shelter  Costs, 
Dependent  Care,  and  Vehicles.  Wave  4 
interviews  will  be  conducted  from 
February  through  May  of  1992. 

Affected  Public:  Individuals  or 
households. 

Frequency:  There  will  be  three 
interview  periods  for  the  1991  Panel  in 
Fiscal  Year  1992. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Marshall  Mills, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312, 
14tJi  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  July  26. 1991. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[FR  Doc.  91-18135  Filed  7-30-91;  8:45  am] 
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International  Trade  Administration 

[A-583-810] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Chrome-Plated  Lug 
Nuts  From  Taiwan 

agency:  Import  Administration. 
International  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  July  31. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  A.  Malmrose,  Office  of 
Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  377-5414. 

Final  Determination 

We  determine  that  chrome-plated  lug 
nuts  from  Taiwan  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value,  as  provided  in  section 
735(a)  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1673d(a))  (the  Act). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  preliminary 
determination  on  April  18, 1991  (56  FR 
15860),  the  following  events  have 
occurred.  Verification  of  the 
questionnaire  responses  was  conducted 
in  Taiwan  from  April  26  through  May  3, 
1991.  On  May  29, 1991.  Gourmet 
requested  that  the  final  determination  in 
this  investigation  be  postponed  until  not 
later  than  135  days  from  the  date  of 
publication  of  the  preliminary  notice.  On 
June  4, 1991,  petitioner  opposed  the 
extension.  On  June  24, 1991,  we 
published  a  notice  postponing  our  final 
determination  until  not  later  than  July 
25. 1991  (56  FR  28739).  Petitioner  and 
respondents  filed  case  and  rebuttal 
briefs  on  July  1  and  July  8. 1991. 
respectively.  On  July  12. 1991,  we  also 
received  comments  from  San  Shing.  A 
public  hearing  was  held  on  July  15, 1991. 


Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  one-piece  and  two-piece 
chrome-plated  lug  nuts,  finished  or 
unfinished.  The  subject  merchandise 
includes  chrome-plated  lug  nuts, 
finished  or  unfinished,  which  are  more 
than  '  Vi6  inches  (17.45  millimeters)  in 
height  and  which  have  a  hexagonal 
(hex)  size  of  at  least  %  inches  (19.05 
millimeters)  but  not  over  one  inch  (25.4 
millimeters).  The  term  "unfinished" 
refers  to  unplated  and/or  unassembled 
chrome-plated  lug  nuts.  The  subject 
merchandise  is  used  for  securing  wheels 
to  cars,  vans,  trucks,  utility  vehicles,  and 
trailers.  Zinc-plated  lug  nuts,  finished  or 
unfinished,  and  stainless-steel  capped 
lug  nuts  are  not  in  the  scope  of  this 
investigation.  Chrome-plated  lock  nuts 
are  also  not  subject  to  this  investigation. 

Chrome-plated  lug  nuts  are  currently 
provided  for  under  subheading 
7318.16.00.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  the 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
May  1. 1990  through  October  31, 1990. 

Such  or  Similar  Comparisons 

For  both  respondent  companies,  in 
accordance  with  section  771(16)  of  the 
Act,  we  established  two  such  or  similar 
categories  of  merchandise:  One-piece 
chrome-plated  lug  nuts  and  two-piece 
chrome-plated  lug  nuts. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
chrome-plated  lug  nuts  from  Taiwan  to 
the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value, 
as  specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

For  both  San  Shing  Hardware  Works 
Co.,  Ltd.  (San  Shing)  and  Gourmet 
Equipment  (Taiwan)  Corporation 
(Gourmet),  we  based  the  United  States 
price  on  purchase  price,  in  accordance 
with  section  772(b)  of  the  Act,  both 
because  the  chrome-plated  lug  nuts 
were  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  into 
the  United  States  and  because 
exporter's  sales  price  methodology  was 
not  indicated  by  other  circumstances. 


A.  San  Shing 

We  calculated  purchase  pri 
on  packed.  FOB  Taiwan  port  ] 
unrelated  customers  in  the  Ur 
States.  We  made  deductions, 
appropriate,  for  foreign  brokei 
handling  expenses,  foreign  inl 
freight,  and  containerization,  i 
accordance  with  section  772[c 
Act. 

B.  Gourmet 

We  calculated  purchase  prii 
on  packed,  FOB  Taiwan  port. 
Taiwan  port,  or  CIF  prices  to  \ 
customers  in  the  United  Statei 
made  deductions,  where  appr 
foreign  inland  freight,  foreign 
harbor  tax.  ocean  freight,  and 
insurance,  in  accordance  with 
772(d)(2)  of  the  Act.  We  also  c 
discount  given  as  a  result  of  e 
of  defective  merchandise. 

Foreign  Market  Value 

A.  San  Shing 

Because  San  Shing  had  no  h 
market  or  third  country  sales  ( 
we  calculated  foreign  market ' 
based  on  constructed  value,  ir 
accordance  with  section  773(e 
Act.  Constructed  value  includi 
materials,  fabrication,  general 
profit,  and  packing.  In  all  case 
Actual  general  expenses  were 
since  these  exceeded  the  statu 
minimum  requirement  of  ten  p 
materials  and  fabrication;  (2)  i 
profit  was  applied  as  it  exceec 
statutory  minimum  of  eight  pe 
(3)  since  selling  expenses  inch 
credit,  the  interest  expense  rel 
the  company's  books  was  redi 
portion  of  the  expense  related 
costs  in  order  to  avoid  double 

We  made  an  adjustment  to 
constructed  value,  in  accordar 
§  353.56(a)  of  the  Department") 
regulations,  for  differences  in 
circumstances  of  sale.  This  ad 
was  made  for  differences  in  cr 
expenses,  bank  handling  char; 
commissions. 

B^  Gourmet  \\ 

For  those  lugnuts  where  Goi 
home  market  saies,  we  based  I 
market  value  on  those  sales.  C 
we  calculated  the  foreign  marl 
based  on  constructed  value,  in 
accordance  with  section  773(e 
Act. 

Where  foreign  market  value 
based  on  home  market  sales,  v 
U.S.  packing  costs.  We  also  mt 
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Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  one-piece  and  two-piece 
chrome-plated  lug  nuts,  finished  or 
unfinished.  The  subject  merchandise 
includes  chrome-plated  lug  nuts, 
finished  or  unfinished,  which  are  more 
than  'Vie  inches  (17.45  millimeters)  in 
height  and  which  have  a  hexagonal 
(hex)  size  of  at  least  y*  inches  (19.05 
millimeters)  but  not  over  one  inch  (25.4 
millimeters).  The  term  "unfinished" 
refers  to  unplated  and/or  unassembled 
chrome-plated  lug  nuts.  The  subject 
merchandise  is  used  for  securing  wheels 
to  cars,  vans,  trucks,  utility  vehicles,  and 
trailers.  Zinc-plated  lug  nuts,  finished  or 
unfinished,  and  stainless-steel  capped 
lug  nuts  are  not  in  the  scope  of  this 
investigation.  Chrome-plated  lock  nuts 
are  also  not  subject  to  this  investigation. 

Chrome-plated  lug  nuts  arc  currently 
provided  for  under  subheading 
7318.16.00.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  the 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POl)  is 
May  1, 1990  through  October  31. 1990. 

Such  or  Similar  Comparisons 

For  both  respondent  companies,  in 
accordance  with  section  771(16)  of  the 
Act.  we  established  two  such  or  similar 
categories  of  merchandise:  One-piece 
chrome-plated  lug  nuts  and  two-piece 
chrome-plated  lug  nuts. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
chrome-plated  lug  nuts  from  Taiwan  to 
the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value, 
as  specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

For  both  San  Shing  Hardware  Works 
Co..  Ltd.  (San  Shing)  and  Gourmet 
Equipment  (Taiwan)  Corporation 
(Gourmet),  we  based  the  United  States 
price  on  purchase  price,  in  accordance 
with  section  772(b)  of  the  Act,  both 
because  the  chrome-plated  lug  nuts 
were  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  into 
the  United  States  and  because 
exporter's  sales  price  methodology  was 
not  indicated  by  other  circumstances. 


A.  San  Shing 

We  calculated  purchase  price  based 
on  packed,  FOB  Taiwan  port  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deducticns,  where 
appropriate,  for  foreign  brokerage  and 
handling  expenses,  foreign  inland 
freight,  and  containerization,  in 
accordance  with  section  772(d)(2)  of  the 
Act. 

B.  Gourmet 

We  calculated  purchase  price  based 
on  packed.  FOB  Taiwan  port,  FOR 
Taiwan  port,  or  CIF  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions,  where  appropriate,  for 
foreign  inland  freight,  foreign  brokerage, 
harbor  tax.  ocean  freight,  and  marine 
insurance,  in  accordance  with  section 
772(d)(2)  of  the  Act.  We  also  deducted  a 
discount  given  as  a  result  of  earlier  sales 
of  defective  merchandise. 

Foreign  Market  Value 

A.  San  Shing 

Because  San  Shing  had  no  home 
market  or  third  country  sales  of  lugnuts, 
we  calculated  foreign  market  value 
based  on  constructed  value,  in 
accordance  with  section  773(e)(1)  of  the 
Act.  Constructed  value  includes 
materials,  fabrication,  general  expenses, 
profit,  and  packing.  In  all  cases:  (1) 
Actual  general  expenses  were  used, 
since  these  exceeded  the  statutory 
minimum  requirement  of  ten  percent  of 
materials  and  fabrication;  (2)  actual 
profit  was  applied  as  it  exceeded  the 
statutory  minimum  of  eight  percent;  and 
(3)  since  selling  expenses  included 
credit,  the  interest  expense  refiected  on 
the  company's  books  was  reduced  for  a 
portion  of  the  expense  related  to  these 
costs  in  order  to  avoid  double  counting. 

We  made  an  adjustment  to 
constructed  value,  in  accordance  with 
§  353.56(a)  of  the  Department's 
regulations,  for  differences  in 
circumstances  of  sale.  This  adjustment 
was  made  for  differences  in  credit 
expenses,  bank  handling  charges,  and 
commissions. 

B.  Gourmet 

For  those  lugnuts  where  Gourmet  had 
home  market  saies,  we  based  foreign 
market  value  on  those  sales.  Otherwise, 
we  calculated  the  foreign  market  value 
based  on  constructed  value,  in 
accordance  with  section  773(e)(1)  of  the 
Act. 

Where  foreign  market  value  was 
based  on  home  market  sales,  we  added 
U.S.  packing  costs.  We  also  made  a 
circumstances  of  sale  adjustment  for 
credit  expenses,  pursuant  to  19  CFR 
353.58(a).  Where  foreign  market  value 


was  based  on  constructed  value,  we 
included  materials,  fabrication,  general 
expenses,  profit,  and  packing  in  the 
constructed  value.  As  described  in  more 
detail  in  the  comments  below,  best 
information  available  was  used  for 
certain  elements  of  the  cost.  In  all  cases: 
(1)  Actual  general  expenses  were  used, 
since  these  exceeded  the  statutory 
minimum  of  ten  percent  of  materials  and 
fabrication  and  (2)  the  statutory  eight 
percent  minimum  profit  was  applied. 

We  made  an  adjustment  to 
constructed  value  and  home  market 
price  in  accordance  with  section  353.56 
of  the  Department's  regulations  for 
differences  in  circumstances  of  sale. 
This  adjustment  was  made  for 
differences  in  credit  expenses. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  353.60(a)  of  the 
Department's  regulations.  All  currency 
conversions  were  made  at  the  rates 
certified  by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  all  information  used  in 
reaching  the  final  determination  in  this 
investigation. 

We  used  standard  verification 
procedures  including  examination  of 
relevant  accounting  records  and  original 
source  documents  of  the  respondents. 

Public  versions  of  our  verification 
reports  are  on  file  in  the  Central  Records 
Unit  (Room  B-099)  of  the  Main 
Commerce  Building. 

Interested  Party  Comments 

Comment  1:  The  petitioner  states  that 
Gourmet's  costs  could  not  be  verified 
and,  thus,  should  not  be  used  to 
calculate  the  foreign  market  value. 
Petitioner  states  that  there  were 
numerous  discrepancies  between  what 
was  reported  by  Gourmet  and  what  was 
traced  to  the  general  ledger  and  then  to 
the  financial  statement.  There  were  also 
discrepancies  between  Gourmet's 
general  ledger  and  its  audited  financial 
statement.  Therefore,  the  Department 
must  base  foreign  market  value  on  best 
information  available  for  purposes  of 
the  final  determination. 

Gourmet  maintains  that  its  costs  were 
fully  verified,  with  the  possible 
exception  of  steel  material  costs  for  the 
caps.  Thus,  the  Department  should 
calculate  the  foreign  market  value  based 
on  the  verified  information. 

DOC  position:  During  verification  the 
Department  encountered  discrepancies 
between  Gourmet's  response  and  its 
accounting  records.  However,  in 
general,  the  Department  was  able  to 
verify  the  most  significant  elements 


needed  in  calculating  the  foreign  market 
value.  In  those  few  instances  where  we 
were  unable  to  verify  the  correct 
information,  we  have  used  the  best 
information  available. 

Comment  2:  Petitioner  argues  that 
because  Gourmet  subcontracts  most  of 
its  production  processes  and  purchases 
inputs,  such  as  basenuts,  which  are 
themselves  subject  to  the  proceeding,  it 
should  not  be  considered  the  "producer" 
of  the  subject  merchandise. 

DOC  position:  We  disagree.  Although 
Gourmet  subcontracts  certain  processes 
and  purchases  major  inputs,  it  does 
perform  processing,  e.g.,  tiunbling  and 
welding,  and  it  produces  caps. 
Therefore,  we  consider  Gourmet  to  be 
the  manufacturer  of  the  merchandise 
under  investigation.  Moreover,  even  if 
Gourmet  purchases  inputs  which  may  be 
considered  as  unfinished  lug  nuts. 
Gourmet  uses  those  inputs  to  produce 
the  merchandise  which  is  being  sold  to 
the  United  States.  Those  sales  are  the 
subject  of  this  investigation  and 
Gourmet  is  the  seller. 

Comment  3:  Petitioner  argues  that  for 
product  type  9A,  Gourmet  was  supplied 
the  base  nut  by  its  customer  and  simply 
performed  a  tolling  function.  In  addition, 
retail  sales  packaging  for  this  lug  nut 
states  that  it  was  "made  by  the 
customer  in  Taiwan."  Therefore,  this 
type  of  lugnut  should  not  be  considered 
made  by  Gourmet  and  the  Department 
should  disregard  sales  of  type  9A. 

Gourmet  argues  that  it  substantially 
transforms  the  basenuts  before  they  are 
exported  to  the  United  States.  Thus, 
Gourmet  is  the  producer  of  type  9A  lug 
nuts.  Furthermore,  Gourmet  argues  that 
there  is  no  legal  authority  to  exclude 
these  sales  and  that  the  Department 
uses  tolled  sales  in  calculating 
antidumping  margins. 

DOC  position:  Regardless  of  the 
claims  on  the  package,  these  are  tolled 
sales  which  the  Department  routinely 
includes  in  its  analysis.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Brass  Sheet  and  Strip  from 
France  (52  FR  812,  January  9, 1987).  U.S. 
price  was  based  on  the  tolling  charge. 

Comment  4:  Gourmet  argues  that 
since  the  Department  could  not  confirm 
its  steel  costs  for  the  production  of  caps, 
the  Department  should  use  the  price  at 
which  Gourmet  purchased  caps  from  an 
unrelated  subcontractor  during  the  POI 
Gourmet  states  that  it  would  be 
appropriate  to  use  the  price  of  the  capo 
it  bought  even  though  the  cost  of 
producing  the  caps  in-house  is  lower,  as 
best  information  available. 

Petitioner  argues  that  even  if  the 
Department  uses  the  cap  price  in  lieu  of 
actual  steel  cost,  the  Department  should 
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adjust  upward  the  cost  to  reflect  the 
reject  rate  in  the  wefdhig  operation, 
sorting,  and  inspecting.  Petitioner  also 
contends  that  the  Department  shouW 
use  the  price  that  San  Shing  paid  for 
cape,  a<flu8ted  upward  to  reflect  the  fact 
that  ft  costs  Gourmet  more  to  produce 
Ae-  caps  for  larger  sized  lug  nuts. 

DOC  position:  We  agree  with 
Gourmet  in  part.  We  were  not  afcJe  to 
veri^  Gourmet's  steef  input  costs  or 
labor  for  producing  cap».  However,  we 
did  verify  that  Gourmet  purchased  caps 
from  an  unrelated  supplier.  This  verified 
price  of  caps  is  Ae  best  information 
available  for  determining  Gourmet's 
costs  with  respect  to  caps.  We  do  net 
see  any  rea«oa  ta  accept^  petitioner's 
suggestion  that  we  use  the  prices  paid 
by  San  Shing  for  caps,  with  an 
adjustment  for  size. 

At  the  same  time,  we  agree  with 
petitioner  that  this  cost  must  be 
adjusted  upward  to  reflect  yields  at  the 
welding  stage.  Le.,  when  the  caps  are 
welded  onto  the  basemit,  and  have 
made  such  an  adjustment 

Comment  5:  Gourmet  argues  that  the 
Depaetmeat  shooid  not  increase  direct 
labor  costs  to  conrcct  for  what  it 
believes  is  an  omission  of  overtime. 
Gourmet  states  that  since  the  payroll 
already  included  overtime,  the  increase 
is  not  warranted.  Moreover,  there  is  no 
evidence  ia  Ihe  verification  exhibit*  to 
support  or  explain  this  increase.  Finally, 
Gourmet  states  that  sales  volume  rather 
than  sales  value  should  be  used  to 
allocate  the  direct  labor  cost. 

Petitioner  ar^es  that  the  direct  labor 
cost  should  be  increased.  In  addition, 
petitioner  argjes  that,  contrary  to 
Gourmet's  assertion,  direct  labor  costs 
in  producing  lug  nuts  approximate  sales 
values  rather  than  sales  volume.  Thus, 
the  Department  should  allocate  diiect 
labor  cost  on  the  basis  of  sales  value 
and  not  sales  volume. 

DOC  position:  The  direct  labor  cost 
reported  by  Gourmet  could  not  be 
verified.  In  the  process  of  trying  to 
demonstrate  the  correct  cost  of  direct 
labor.  Gourmet  company  officials  stated 
that  their  payroll  records  only  list 
straight  time.  In  an  attempt  to  verify  the 
correct  total  direct  labor  cost,  we 
examined  Gourmet's  general  ledger 
which  showed  that  direct  labor  costs 
were  significantly  higher  than  the  cost 
shown  in  the  payroll.  Therefore,  we 
increased  the  direct  labor  coat  by  a 
percentage  represented  by  the  ratio  of 
verified  labor  costs  as  reported  in  the 
payroll  to  those  reflected  in  the  general 
ledger. 

With  respect  to  the  allocation  issue. 
Gourmet  has  argued  that  labor  costs 
should  be  allocated  among  products 
based  on  volume.  We  note  that  a  value 
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based  allocation  results  ia  higher  costs 
being  assigned  to  Lugnuts.  Because  we 
were  not  rfjle  to  verify  labor  costs 
reported  in  the  response,  we  have  used 
the  more  adverse,  valUe-based 
allocation  methodology. 

Comment d:  Gourmet  argues  that  the 
total  electricity  and  other  variable 
expenses  should  be  added  together  and 
allocated  to  lug  nuts  based  on  the  ratio 
of  the  volume  of  lug  nuts  sold  to  the 
volume  of  allprodbcts  sold  to  arrive  at 
the  total  variable  production  overhead 
costs. 

Petitioner  aigues  that  variable 
production  overhead  should  be 
allocated  based  on  sales  value  and  not 
sales  volume. 

DOC  position:  For  the  same  reasons 
discussed  in  response  to  Comment  5;  we 
have  allocated  these  variable  expenses 
on  the  basis  of  value  rather  than 
volume. 

Comment  7:  Petitioner  states  that 
Gourmet  should  have  reported  the  cost 
of  pallets  as  part  of  packing  material 
cost.  Also,  where  lug  nuts  are  packed  in 
clam  sheHs,  the  packing  cost  should 
include  the  cost  of  clam  shells  and 
packing  labor.  Finally,  petitioner  argues 
that  packing  labor  costs  should  be 
allocated  based  on  sales  value  rather 
than  sales  volume. 

Gourmet  states  that  in  calculating  the 
packing  expense,  although  packing 
materials  relates  only  to  those  materials 
used  in  packing  lug  nuts,  packing  labor 
relates  to  all  products  packed  by 
Gourmet.  Therefore,  only  a  portion  of 
packing  labor  is  attributable  to  lug  nuts 
and  that  portion  should  be  determined 
by  the  ratio  of  sales  volume  of  lug  nuts 
to  the  sales  volume  of  all  products  sold. 
DOC  position:  Gourmet  claims  that  its 
merchandise  is  not  shipped  on  pallets 
and  we  saw  no  evidence  at  verification 
that  pallets  were  used. Therefore,  we 
have  not  included  a  cost  for  pallets. 

With  Bespect  to  packing  the  lug  mits  in 
clam  shells.  Gourmet  typically  does  not 
do  this.  Instead,  the  lug  nuts  and  empty 
clam  shells  are  packed  separately  in  the 
same  carton.  On  one  invoice,  however, 
there  is  an  indication  that  the  lug  nuts 
were  pre-packed  in  clam  shells.  This 
invoice  also  carries  a  higher  unit  value 
in  comparison  with  the  other  invoice*  to 
the  same  customer.  To  account  for  this, 
we  have  increased  the  constructed  value 
to  include  the  extra  packing  element. 

We  have  allocated  the  portion  of 
packing  labor  attributable  to  lug  nuts 
based  on  the  value  of  lug  nuts  and  other 
products  sold  for  the  reasons  discussed 
in  response  to  comment  5., 

Comment  &■  Gourmet  argues  that  the 
Department  should  calculate  the  profit 
based  on  the  POL  Additionally,  the  cost 
of  manufacture  used  in  calculating  the 


profit  should  include  the  cost  of 
purchasing  the  caps,  consistent  with  the 
treatment  of  purchases  from  ottier 
subcontractors. 

I^titroner  argues  that  Ifte  Department 
should  use  the  profit  calculated  on  a> 
semi-armual  basis,  excluding  the  cost  of 
purchasing  the  cap. 

DOC  position:  The  Department  used 
the  eight  percent  statutory  minimum  as 
best  information  available. 

Comment  9:  Petitioner  contends  that 
the  Department  shouM  have  examined 
the  sale  of  the  trading  companies 
because  fll  Gourmet  was  not  idientiiied 
as  the  manufacturer  of  the  subject 
merchandise  until  after  the  trading 
company  received  a  questionnaire  from 
the  Department.  C2).  Gourmet  incurs  no 
direct  selling  expenses,  no  short-term- 
bank  financing  and  no  R&D  expenses, 
and  f3)  most  sales  are  made  through  the 
trading  companies. 

Gourmet  argues  that  the  use  of  salies 
by  trading  companies  would  be  contrary 
to  long-standing  precedent.  The 
Department  uses  sales  by  trading 
companies  only  when  the  ultimate 
destination  of  the  merchandise  lis  not 
known  by  the  trading  company's 
supplier.  However,  in  this  mvestigation, 
Gourmet  knew  the  destination  of  all 
exported  merchandise,  including 
merchandise  sold  to  trading  companies. 

DOC  position:  We  agree  with 
Gourmet.  It  i»  longstanding  Department 
practice  to  look  at  the  prices  charged  by 
the  manufacturer,  as  opposed  to  the 
trading  company,  where  the 
manufacturer  knows  the  destination  of 
the  merchandise  (see,  Electrolytic 
Manganese  Dioxide  from  Japan,  54  FR 
8778,  March  2, 1989).  On  occasion,  the 
Department  haabeen  asked  to  examine 
whether  trading  companies  are  engaged 
in  "middleman  dumping,"  but  petitioner 
has  made  no  such  claim. 

Comment  10:  Petitioner  argpes  that 
the  number  of  entries  on  reports 
supplied  by  Customs,  compiled  for 
purposes  of  analyzing  the  critical 
circumstances  issue  pursuant  to 
petitioner's  request,  does  not  match  the 
number  of  entries  reported  by  Gourmet. 
Additionally,  petitioner  argues  that  for 
direct  sales,  the  unit  price  in  the 
Customs  report  is  lower  than  the  unit 
price  reported  in  the  response.  For 
indirect  sales,  /.e..  sales  through  trading 
companies,  the  unit  price  in  the  Customs 
report  is  higher  than  the  unit  price 
reported  in  the  response. 

Gourmet  aigues  that  the  Customs 
report  i»  inaccurate  and  should  not  be 
relied  upon  by  the  Department.  In 
addition,  the  entered  value  of  indirect 
sales  should  be  higher  on  the  Castoms 
report,  since  these  sales  were  made  to 


trading  companies  and  the  en 
ostensibly  includes  the  profit  ~ 
expenses  of  the  trading  compi 
entered  value  of  direct  sales  s 
lower  on  the  Custoris  report  t 
response  because  the  Custom: 
has  the  invoice  price  and  the  i 
price  reflects  the  allowance  fc 
goods  given  for  these  sales. 

DOC  position:  The  Customs 
referred  to  by  petitioner  was  ( 
solely  for  purposes  of  analyzii 
critical  circumstances  issue.  >^ 
sales  information  used  in  this 
determination  was  verified.  Tl 
Department  generally  will  not 
information  in  place  of  verifiei 
information  absent  compelling 
to  do  so.  Gourmet  has  provide 
plausible  explanation  as  to  wl 
are  slight  discrepancies  betwe 
Customs  report  and  the  verifie 
information,  and  we  have  no  c 
reason  to  disregard  the  verifie 
information. 

Comment  11:  Petitioner  argu 
Gourmet  did  not  account  for  tl 
sorting  and  inspection.  Gourm 
maintains  that  the  costs  of  sor 
inspection  are  included  in  the 
labor  costs. 

DOC  position:  Based  on  our 
observation  during  the  plant  tc 
verification,  we  conclude  that 
verified  packing  cost  includes 
sorting  and  inspecting. 

Comment  12:  With  respect  t< 
discount  given  on  current  sales 
defective  units  sold  prior  to  thi 
petitioner  argues  that  the  Depe 
should  use  the  discounted  pric 
price.  Additionally,  the  constn 
value  should  be  increased 
proportionally  to  reflect  the  co 
replacing  the  defective  lug  nut) 

Gourmet  states  that  it  incurr 
on  the  sale  of  the  defective  lug 
Gourmet  was  paid  in  full  by  its 
in  1989  for  the  defective  merch 
and  the  allowance  is  a  method 
reimbursing  the  customer.  Gou 
asserts  that  the  amount  of  this 
allowance  was  verified,  and  m 
added  to  the  unit  price  on  the  i 
arrive  at  the  gross  U.S.  price.  G 
contends  that  this  allowance  h 
nothing  to  do  with  the  cost  of  p 
the  merchandise  during  the  PC 

DOC  position:  In  the  Departr 
judgment,  the  price  reduction  a 
appears  to  be  a  normal  price  dl 
Therefore,  we  have  treated  it  a 
and  deducted  it  from  the  Unitei 
price.  We  have  not  increased  tl 
producing  the  subject  merchani 
the  amount  of  the  price  reductii 
addition  to  treating  the  reductii 
price  discount,  because  to  do  8( 
be  double  counting. 
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1  resuita  ia  higher  costs 

0  Uignuta.  Because  we 

1  Terify  labor  costs 
esponse,  we  have  used 
e,  val^-based 
jdology. 

ounnet  argues  that  the 
md  other  variable 
[  be  added  together  and 
nuts  based  on  the  tatio 
lug  nuts  sold  to  the 
nibcts  sold  to  arrive  at 
e  producfioD  overhead 

les  that  variable 

lead  should  be 

on  sales  value  and  not 

For  the  same  reasons 
}onfle  to  Conunent  S,  we 
lese  variable  expenses 
alue  rather  than 

ititioner  states  that 
have  reported  the  cost 
of  packing  material 
!  lug  nuts  are  packed  in 
lacking  coBt  should 
^  clam  shells  and 
nally,  petitioner  argues 
>r  costs  should  be 
in  saJes  value  rather 
e. 

I  that  in  calculating  the 
although  packing 
only  to  those  materials 
ug  nuts,  packing  labor 
lucta  packed  by 
)re.  oiily  a  portion  of 
Jttributabie  to  lug  nuts 
should  be  determined 
ies  volume  of  lug  nuts 
ne  of  all  prodocts  sold. 
Gourmet  claims  that  its 
3t  shipped,  on  pallets 
iridence  at  verification 
used>  Therefore,  we 
1  a  cost  foe  pallets, 
packing  the  lug  outs  in 
met  typically  does  nol 
he  lug  nuts  and  empty 
icked  separately  in  the 
}ne  invoice,  however, 
tion  that  the  lug  outs 
in  clam  shells.  This 
is  a  higher  unit  value 
ih  the  other  invoices  to 
r.  To  account  for  this, 
i  the  constructed  value 
:a  packing  element, 
ted  the  portion  of 
ibutable  to  lug  nuts 
e  of  lug  nuts  and  other 
the  reasons  discussed 
Eunent  5.. 

irmet  argues  thai  the 
d  calculate  the  profit 
Additionally,  the  cost 
ed  in  calculating  the 


profit  should  include  the  cost  of 
purchasing  the  caps,  consistenr  wifh  the 
treatment  of  purchases  from  other 
subcontractors. 

I^titixjner  argues  that  tfie  Department 
should  use  the  profrt  calculeted  on  a 
semi-armual  basis,  excluding- the  cost  of 
purchasing  the  cap. 

DOC  position:  The  Department  used 
the  eight  percent  statutory  minimum  as 
best  information  available. 

Comment  9:  Petitioner  contends  that 
the  [lepartment  shouki  have  examined 
the  sale  of  the  trading  companies 
because  fll  Gourmet  was  not  idientiiied 
as  the  manufacturer  of  the  subject 
merchandise  until  after  the  trading 
company  received  a  questionnaire  from 
the  Department.  (2).  Gourmet  incurs  no 
direct  selling  expenses,  no  short-temv 
bank  finandngi  and  no  R&D  expenses, 
and  f3)  most  sales  are  made  through  the 
trading  companies. 

Gourmet  argues  that  the  use  of  salies 
by  trading  companies  would  be  contrary 
to  long-standing  precedent.  The 
Department  uses  sales  by  trading 
companies  only  when  the  ultimate 
destination  of  the  merchandise  fs  not 
know^n  by  the  trading  company's 
supplier.  However,  in  this  mvestigation. 
Gourmet  knew  the  destination  of  all 
exported  merchandise,  including 
merchandise  sold  to  fading  companies. 

DOC  position:  We  agree  with 
Gourmet.  It  is  longstanding  Department 
practice  to  look  at  the  prices  charged  by 
the  manufacturer,  as  opposed  to  the 
trading  company,  where  the 
manufacturer  knows  the  destination  of 
the  merchandise  (see,  Electrolytic 
Manganese  Dioxide  from  Japan,  54  FR 
8778,  March  2, 1989).  On  occasion,  the 
Department  has  been  asked  to  examine 
whether  trading  companies  are  engaged 
in  "middleman  dumping,"  but  petitioner 
has  made  no  such  claim. 

Comment  10:  Petitioner  argpes  that 
the  number  of  entries  on  reports 
supplied  by  Customs,  compiled  for 
purposes  of  analyzing  the  critical 
circumstances  issue  pursuant  to 
petitioner's  request,  does  not  match  the 
number  of  entries  reported  by  Gourmet 
Additionally,  petitioner  argues  that  for 
direct  sales,  the  unit  price  in  the 
Customs  report  is  lower  thaa  the  unit 
price  reported  in  the  Eesponse.  For 
indirect  sales,  i.e.,  sales  through  trading 
companies,  the  unit  price  in  the  Customs 
report  is  higher  than  the  unit  price 
reported  in  the  response. 

Gourmet  argues  that  the  Customs 
report  is  inaccurate  and  should  not  be 
relied  upon  by  the  Department.  In 
addition,  the  entered  value  of  indirect 
sales  should  be  higher  on  the  Castoms 
report,  since  these  sales  were  made  to 


trading  companies  and  the  entered  value 
ostensibly  includes  the  profit  and 
expenses  of  the  trading  companies.  The 
entered  value  of  direct  sales  should  be 
lower  on  the  Custons  report  than  the 
response  because  the  Customs  report 
has  the  invoice  price  and  the  invoice 
price  reflects  the  allowance  for  defective 
goods  given  for  these  sales. 

DOC  position:  The  Customs  report 
referred  to  by  petitioner  was  compiled 
solely  for  purposes  of  analyzing  the 
critical  circumstances  issue.  All  the 
sales  information  used  in  this  fmal 
determination  was  verified  The 
Department  generally  will  not  use  any 
information  in  place  of  verified 
information  absent  compelling  reasons 
to  do  so.  Gourmet  has  provided  a 
plausible  explanation  as  to  why  there 
are  slight  discrepancies  between  the 
Customs  report  and  the  verified 
information,  and  we  have  no  compelling 
reason  to  disregard  the  verified 
information. 

Comment  11:  Petitioner  argues  that 
Gourmet  did  not  account  for  the  cost  of 
sorting  and  inspection.  Gourmet 
maintains  that  the  costs  of  sorting  and 
inspection  are  included  in  the  packing 
labor  costs. 

DOC  position:  Based  on  our 
observation  during  the  plant  tour  at 
verification,  we  conclude  that  the 
verified  packing  cost  includes  the  cost  of 
sorting  and  inspecting. 

Comment  12:  With  respect  to  the 
discount  given  on  current  sales  for 
defective  units  sold  prior  to  the  POL 
petitioner  argues  that  the  Department 
should  use  the  discounted  price  as  U.S. 
price.  Additionally,  the  constructed 
value  should  be  increased 
proportionally  to  reflect  the  cost  of 
replacing  the  defective  lug  nuts. 

Gourmet  states  that  it  incurred  no  loss 
on  the  sale  of  the  defective  lug  nuts. 
Gourmet  was  paid  in  full  by  its  customer 
in  1989  for  the  defective  merchandise 
and  the  allowance  is  a  method  of 
reimbursing  the  customer.  Gourmet 
asserts  that  the  amount  of  this 
allowance  was  verified,  and  must  be 
added  to  the  unit  price  on  the  invoice  to 
arrive  at  the  gross  U.S.  price.  Gourmet 
contends  that  this  allowance  has 
nothing  to  do  with  the  cost  of  producing 
the  merchandise  during  the  POL 

DOC  position:  In  the  Department's 
judgment  the  price  reduction  at  issue 
appears  to  be  a  normal  price  discount. 
Therefore,  we  have  treated  it  as  such 
and  deducted  it  from  the  United  States 
price.  We  have  not  increased  the  cost  of 
producing  the  subject  merchandise  by 
the  amount  of  the  price  reduction.  In 
addition  to  treating  the  reduction  as  a 
price  discount,  because  to  do  so  would 
be  do'ible  counting. 
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Comment  13:  Petitioner  argues  that 
the  interest  portion  of  constructed  value 
should  not  be  adjusted  for  imputed 
credit  No  adjustment  is  needed  to  avoid 
double  counting  of  interest  expense 
since  Gourmet  incurred  no  interest 
expenses  during  the  POL  Since  home 
market  sales  were  made  for  cash,  the 
only  credit  expenses  reported  by 
Gourmet  were  those  on  its  U.S.  sales  of 
the  covered  merchandise. 

Gourmet  asserts  that  the  Department 
should  not  abandon  its  long-standing 
practice  of  reducing  the  interest  expense 
reflected  in  a  company's  books  by  the 
amount  of  imputed  credit  Gourmet 
states  that  the  Department's  rationale  is 
that  the  failure  to  reduce  the  interest 
expense  in  a  company's  books  would 
result  in  double  counting.  Gourmet 
further  maintains  that  it  does  not  matter 
that  home  market  sales  were  made  on  a 
cash  basis. 

DOC  position:  We  agree  with 
petitioner.  As  Gourmet  did  not  incur  any 
interest  expense,  no  adjustment  was 
necessary  to  reduce  interest  expense  for 
the  amount  related  to  imputed  credit 
expense. 

Comment  14:  Petitioner  argues  that 
San  Shing's  interest  rate  should  be  used, 
as  best  information  available,  to 
calculate  Gourmet's  imputed  interest 
expense.  Petitioner  maintains  that  since 
Gourmet  did  not  incur  any  interest 
expenses  from  which  its  own  rate  could 
be  derived  the  Information  based  on  the 
actual  experience  of  another  producer 
should  be  used. 

Gourmet  argues  that  the  Department 
should  not  use  the  credit  experience  of 
another  company  with  an  unknown 
credit  experience  and  rating  to  calculate 
its  imputed  credit  expense.  Instead, 
Gourmet  suggests  that  the  Department 
use  the  interest  rate  of  its  trading 
company  obtained  during  verification. 

DOC  position:  We  have  used  the 
weighted-average  short-term  interest 
rate  (the  thirty-  to  ninety-day  rate)  for 
the  POI  published  in  the  Monthly 
Statistics  by  the  Central  Bank  of  China 
to  calculate  Gourmet's  imputed  interest 
expense.  We  used  the  thirty-  to  ninety- 
day  rate  because  this  time  period 
approximates  the  average  amount  of 
time  between  the  date  of  shipment  and 
the  date  of  payment  for  Gourmet  We  do 
not  believe  it  is  appropriate  to  apply  an 
interest  rate  to  Gourmet  which  applies 
to  some  other  company  not  similarly 
situated  to  Gourmet 

Comment  15:  In  the  Department's 
preliminary  determination,  petitioner 
states  that  the  costs  were  calculated  on 
the  date  of  expwlation  and  not  the  date 
of  sale.  This  treatment  petitioner 
maintains,  is  inconsistent  with  the 
Department's  regulations  in  relation  to 


calculating  constructed  value  in  a 
purchase  price  situation.  Petitioner 
states  that  the  cost  of  producing  the 
subject  merchandise  is  Incufred  up  to  45 
days  before  the  merchandise  is  shipped 
Because  of  production  lead  times,  the 
exchange  rate  for  the  cost  of  production 
should  reflect  a  similar  lag. 

DOC  position:  We  found  during 
verification  that  Gourmet  records  its 
expenses  in  its  general  ledger  one  month 
after  the  expenses  are  actually  Incurred. 
Therefore  the  costs  used  in  this 
determination  reflect  the  actual  costs 
incurred  during  the  POL 

Addition&Uy,  we  have  no  reason  to 
believe  that  the  costs  incurred  in  the 
period  preceding  the  POI  should  differ 
from  the  costs  incurred  during  the  POL 
Therefore,  we  have  used  the  POI  costs 
as  a  reasonable  surrogate. 

Section  353.60(a)  of  our  regulations 
directs  us  to  make  currency  conversion 
as  of  the  date  of  the  U.S.  sale.  We  have 
determined  that  the  invoice  date  is  the 
date  of  sale  and  have  made  currency 
conversions  as  of  that  date. 

Comment  16:  Petitioner  argues  that 
movement  charges  were  improperly 
allocated.  Petitioner  argues  that  the 
freight  charges  should  be  allocated 
based  on  weight  and  marine  insurance 
and  harbor  tax  by  value. 

Gourmet  states  that  its  allocations, 
based  on  volume,  more  closely 
approximate  the  manner  in  which  the 
charges  were  incurred. 

DOC  position:  We  have  allocated  all 
movement  charges  according  to  the 
manner  in  which  the  cost  was  incurred. 
Therefore,  we  have  allocated  freight  on 
the  basis  of  volume  and  the  other 
charges  on  the  basis  of  value. 

Comment  17:  Petitioner  argues  that 
information  on  sales  of  open-end 
chrome-plated  lug  nuts  should  have 
been  provided 

Gourmet  asserts  that  the  number  of 
open-end  chrome-plated  lug  nuts  sold 
during  the  period  of  investigation  was  so 
small  that  it  can  have  no  material 
impact  on  this  investigation  and  should 
be  ignored  Gourmet  contends  that  this 
small  quantity  was  overlooked  because 
chrome-plated  open-end  lug  nuts  are  an 
anomally  since  a  lug  nut  that  exposes 
the  bolt  does  not  serve  a  decorative 
purpose.  Moreover,  most  open-end  lug 
nuts  sold  by  Gourmet  during  the  POI 
were  zinc-plated  and  not  chrome-plated. 
The  Department  verified  over  95.5 
percent  of  Gourmet's  sales,  and  these 
sales  are  sufficiently  representative  of 
the  0.05  percent  inadvertently  omitted 
and  disregarded  for  purposes  of  the 
Department's  analysis. 

DOC  position:  Due  to  the  Insignificant 
value  of  sales  during  the  POI 
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represented  by  of>en-ended  chrorae- 
plated  lug  nuts,  tbe  Depactmetit  has  not 
analysed  these  sales  for  pufposes  of 
calculating  United  Slates  price. 

CoJimient  18:  Petitionet  argues  that 
fixed  production  overhead  should  be 
allocated  based  on  sales  value  and  not 
sales  volume. 

DOC  position:  For  the  reasons  stated 
in  response  to  comment  5,  we  have 
allocated  fixed  overhead  among 
products  based  on.  their  respective 
value. 

Comment  19:  Petitioner  argues  that 
"other  material"  costs  are  not  accurate 
because  the  Department  did  not 
examine  purchases  prior  to  June  1990, 
which  reflect  purchases  and  costs 
incurred  on  the  covered  products  sold 
during  the  period  of  investigation. 

DOC  position:  See  Comment  15. 

Comment  20r  Petitioner  argues  that 
Gourmef  8  SG&A  should  be  recalculated 
based  on  Goarmet's  audited  financial 
statement. 

Gourmet  does  not  necessarily  agree 
with  the  SG&A  amount  verified  by  the 
Department,  but  argwes  that 
recalculation  of  this  amount  is  not 
warranted.  Because  Gounnef  s  SCatA  is 
less  ttian  ten  percent,  Hw  statutory 
minimum  should  be  used. 

DOC  position:  We  have  calculated 
Gourmet's  SG&A  based  on  its  annual 
audited  finaacial  statement  since  C&A 
and  actual  selling  expenses  would  not 
be  verified. 

Comment  21:  Petitioiier  argues  that 
San  Shtng  recerved  an  export  subsidy  on 
its  steel  input  ptirchases  from  a  state- 
owned  steel  supplier. 

San  Shing  argues  that  the  steel 
company,  from  which  San  Shing 
purchases  most  of  its  steel  materials, 
merely  sets  its  prices  based  cm  its 
marketing  strategy  in  promoting  its 
products.  The  price  treatment  given  by 
this  steel  company  to  its  customer 
should  not  be  viewed  as  a 
counteFvailable  subsidy. 

DOC  position:  Consistent  with  past 
practice,  we  have  deducted  the  rri)ate 
received  by  San  Shmg  in  calculating  the 
cost  of  the  company's  steel  costs  (see. 
United  States  v.  Europeaa  Trading  Co., 
27  CCPA  289).  We  have  not  made  any 
adjustments  to  our  calculations  to 
reflect  this  alleged  subsidy. 

Comunent  22:  Petitioner  argues  that 
San  Shing  did  not  account  for  the  cost  of 
pickling  and  drawing. 

San  Shing  maintains  that  alt  coats 
associated  with  pickling  and  drawing 
are  accounted  for  in  the  fixed  and 
variable  production  overhead. 

DOC  position:  We  verified  the  total 
cost  of  producing  the  subject 
merchandise.  Included  within  the  total 
cost  is  the  cost  sf  pickling  and  drawing. 


Comment  23:  Petitimicr  argues  diat 
San  Shing  did  not  account  for  all  waste 
inherent  in  each  stage  of  tbt  production 
process.  AceordiBgly,  petitioner  argues, 
the  steel  cost  must  be  increased  to 
reflect  the  pxaductiaa  of  defective  mats 
(exclusive  of  cap),  with  the  revenue 
generated  from  sale  of  scrap  used  to 
offset  production  overhead  cos*»  only 
when  the  scrap  is  sold. 

San  Shing  asserts  that  ^  waste 
incurred  during  the  manufacturing 
process  is  limited,  and  was  accounted 
for  in  its  calculation  of  constructed 
value.  In  addition,  the  revemie 
generated  from  the  sale  of  scrap  was 
used  to  offset  the  cost  of  production. 

DOC  position:  We  agree  with  San 
Shing.  We  verified  that  all  waste 
experienced  during  the  manufiacturing 
process  was  accoxmted  for  by  San 
Shmg.  Additionally,  we  have 
determined  that  revenue  from  scrap 
should  be  used  to  offset  cost  of 
manufacture  since  scrap  is  generated 
during  the  manufacturing  process.  We 
have  offset  the  cost  of  manufacture  by 
the  revenue  earned  by  the  sale  of  scrap. 

Comment  24:  Petitioner  argues  that 
packing  is  unique  to  the  subject 
merchandise  arid  should  be  allocated 
over  the  subject  merchandise  only. 

DOC  position:  We  verified  that  San 
Shing  does  not  keep  separate  accounting 
records  for  each  of  its  several  products. 
We  determined  that  San  Shing's 
methodology  for  allocating  packing  cost 
is  reasonable  and  have  accepted  its 
methodology  of  allocating  the  packing 
cost  over  all  products,  indudii^  the 
subject  merchandise,  packed  by  the 
packing  department 

Comment  25:  Petitioner  argues  that 
the  R&D  expense  incurred  by  the 
"Tooling  Department"  should  not  be 
deducted  from  the  fixed  production 
overhead.  Petitioner  maintains  that  the 
benefit  derived  from  this  R&D  can  be 
attributable  to  the  subject  merchandise 
since  San  Shing  uses  the  products 
produced  by  the  Tooling  Department  to 
produce  the  subject  merchandise.  San 
Shing  argues  that  its  R&D  expense  is  not 
related  to  the  production  of  lug  nuts.  San 
Shing  explained  that  the  R&D  e^^eoses 
related  to  the  production  of  the  besenut 
were  iacurred  prior  to  the  period  of 
investigation.  San  Shing  maintains  that 
there  were  no  further  R&D  expenses 
related  to  the  subject  merchandise. 

DOC  position:  We  a^ee  with 
petitioner.  San  Shing  uses  the  machinery 
and  tools  produced  by  the  Tooling 
Department  to  produce  the  subject 
merchandise.  Therefore,  research  and 
development  in  theToohng  Department 
will  benefit  the  production  of  the  subject 
merchandise. 


Comment  26:  Petitioner  maCntaJne  that 
R&D  expenses  attributable  to  other 
products  and  departments  should  not  be 
deducted  from  Sian  Shing's  G*A 
expense. 

DOC  position:  We  agree-  wffh 
petitioner.  We  used  the  audited 
financial  statement  in  calculating  G&A 
expenses  and  have  not  dedlrcted  R&D' 
expenses  attributable  to  other  products 
and  departments  in  this  calculation. 

Comment  27:  Petitioner  argues  that 
where  payment  has  not  been  received 
for  a  sale,  the  days  for  which  credit  was 
outstanding  should  he  increased 
regardless  of  the  terms  of  the  sale. 

DOC  position:  The  actaal  payment 
dates  for  each  sale  were  obtained  at 
verification  and  were  used  in  our  final 
determination. 

Critical  Qscumstances 

Petitioner  alleges  that  imports  of 
chrome-plated  lug  nuts  from  Taiwan 
present  "critical  circumstances."  Under 
section  735(a)(3)  (A)  and  (B)  of  the  Act, 
critical  circumstances  exist  if  we 
determine  that  (1)  there  is  history  of 
dumping  in  the  United  States  or 
elsewhere  of  the  class  or  kind  of 
merchandise  which  is  the  subject  of  the 
investigation,  or  the  person  by  whom,  or 
for  whose  accouut,  the  merchandise- was 
imported  knew  or  should  have  known 
that  the  exporter  was  selling  the 
merchandise  which  is  the  subject  of  the 
investigation  at  less  than  its  fair  value, 
and  (2)  there  have  been  massive  imports 
of  the  class  or  kind  of  merchandise  that 
is  the  subject  of  the  investigation  over  a 
relatively  short  period. 

It  is  our  standard  practice  to  impute 
knowledge  of  dumping  under  section 
735(a)(3)(A)(ii)  of  the  Act  when  the 
estimated  margins  in  our  determinations 
are  of  such  a  magnitude  that  the 
importer  should  realize  that  dumping 
exists  with  regard  to  the  subject 
merchandise.  Normally  we  consider 
estimated  margins  of  25  percent  or 
greater  to  be  sufficient.  See  e.g..  Final 
Determinations  of  Sales  at  Less  than 
Fair  Value;  AntiMction  Bearings  (lOther 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany  (54  FR  189^,  May  3, 1988).  The 
estimated  margins  in  this  ^al 
determination  do  not  meet  the 
requirements  to  impute  knowledjge  oi 
dumping  untkr  section  735(a)(a)(A)(i»);of 
the  Act  We  also  examined  recent 
antidumping  duty  cases  and  found  that 
there  are  currently  no  findings  of 
dumping  in  the  United  States  or 
elsewhere  of  the  subject  merchandise  by 
Taiwanese  manufacturers,  producers, 
and  exporters  of  the  sidiject 
merchandise. 


On  this  basis,  we  &id  that 
requirements  of  section  73S(a 
not  met  with  regard  to  imporl 
subject  merchandise.  Therefc 
determine  that  critical  circufr 
not  exist. 

Suspension  of  Uguidatioo 

We  are  directing  the  U.S.  C 
Service  to  suspend  Hquidatio 
from  Gourment  and  to  contin 
suspend  Hqoidatian  of  aH  oth 
of  chrome-piated  lug  nuts,  as 
the  "Scope  of  Investigation"  t 
this  notice,  that  are  entered,  i 
withdrawn  from  warehouse  f 
consumption,  on  or  after  the  ( 
publication  of  this  notice  in  tJ 
Register.  The  U.S.  Customs  Si 
require  a  cash  deposit  equal  I 
estimated  amounts  by  which 
market  value  of  chrome-plate 
exceeds  the  United  States  pri 
shown  below.  This  suspeosio 
liquidation  will  remain  in  e(k 
further  notice.  The  margins  ai 
fallows: 


Manufocttf«iypn>ducer/«xponer 


San  Shing  Hardwars  Worts  Co..  Ud.. 

Gourmet  EquipneM  (Taiwar^  Corp. ' 

(GourmeO I 

All  ottwt „.; 


ITC  Notification 

In  accordance  with  section 
the  Act  we  have  notified  the 
determination.  In  addition,  w< 
making  available  to  the  ITC  a 
nonprivileged  and  nonproprie 
information  relating  to  this 
investigation.  We  will  allow  t 
access  to  all  privileged  and  \m 
proprietary  Information  in  oui 
provided  the  ITC  confirms  Iht 
not  disclose  such  information 
publicly  or  under  administrati 
protective  order,  without  tbe  ^ 
conseirt  of  the  Deputy  Assista 
Secretary  for  Investigations,  1 
Administration. 

This  determination  b  publii 
pursuant  to  seaion  735(d)  of  t 
19  CFR  353.20(a)(4). 

Dated:  )uly  25, 1991. 
Francis ).  Sailec. 

Acting  Assistant  Secretaq/  for  bn, 

Administration. 

(FR  Doc.  91-18136  Filed  7-a»-M:4 
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>etitimier  ar^ea  that 
it  account  Eor  aU  waste 
stage  of  the  production 
Jigly,  petitioner  argues, 
mt  he  increased  ta 
ctiaa  of  defecti've  nuts 
i),  with  the  revenue 
ale  of  scrap  used  to 
t  overhead  casta  only 
s  sold. 

!rts  that  t^  waste 
he  manufacturing 
1  and  was  accounted 
ion  of  constructed 
1.  the  revenue 
he  sale  of  scrap  was 
!  cost  of  production. 
We  agree  with  San 
id  that  an  waste 
ng  the  manufacturing 
nmted  for  by  San 
lly,  we  have 
■evenue  from  scrap 
)  offset  cost  of 
;e  scrap  is  generated 
actnring  process.  We 
)st  of  manufacture  by 
ed  by  the  safe  of  scrap, 
etitioner  argues  that 
'.  to  the  subject 
should  be  allocated 
nerchandlse  only. 
We  verified  that  San 
!ep  separate  accounting 
af  its  several  products, 
lat  San  Shing's 
allocating  packing  coat 
I  have  accepted  its 
llocating  the  packing 
ucts,  including  the 
lise.  packed  by  the 
•nt 

;titianer  argues  that 
inciUTed  by  the 
lent"  should  not  be 
3  fixed  production 
ler  maintains  that  the 
om  this  R&O  can  be 
!  subject  metchandise 
ses  the  products 
rooling  Department  to 
ict  merchandise.  San 
its  R&D  expense  is  not 
duction  of  lug  nuts.  San 
bat  the  R&D  expeaaea 
iuction  of  the  b»senut 
ar  to  the  period  of 
,  Shing  maintains  that 
het  BAD  expense* 
ject  merchandise. 
/Ve  a^ee  with 
ing  uses  the  machinery 
d  by  the  Tooling 
>duce  the  subject 
refore,  research  and 
eTookog  Elepartmcnt 
eduction  of  the  subject 


Comment  2S:  Petitioner  maCntains  that 
R&D  expenses  attributable  to  other 
products  and  departments  should  not  be 
deducted  from  San  Shing's  G*A 
expense. 

DOC  position:  We  agree  wfth 
petitioner.  We  used  the  audited 
financial  statement  in  calculating  G&A 
expenses  and  have  not  ded^rcted  R&D' 
expenses  attributable  to  other  products 
and  departments  in  this  calculation. 

Comment  27:  Pfetitioner  argues  that 
where  payment  has  not  been  received 
for  a  sale,  the  days  for  which  credit  was 
outstanding  should  he  increased 
regardless  of  the  terms  of  the  sale. 

DOC  position:  The  actual  payment 
dates  for  each  sale  were  obtained  at 
verification  and  were  used  in  our  final 
determination. 

Critical  CitaimstancM 

Petitioner  alleges  that  imports  of 
chrome-plated  lug  nuts  from  Taiwan 
present  "critical  circumstances."  Under 
section  735(a)(3)  (A)  and  (B)  of  the  Act. 
critical  circumstances  exist  if  we 
determine  that  (1)  there  is  history  of 
dumping  in  the  United  States  or 
elsewhere  of  the  class  or  kind  of 
merchandise  which  is  the  subject  of  the 
investigation,  or  the  person  by  whom,  or 
for  whose  accouut,  the  merchandise- was 
imported  knew  or  should  have  known 
that  the  exporter  was  selling  the 
merchandise  which  is  the  subject  of  the 
investigation  at  less  than  its  fair  value, 
and  (2)  there  have  been  massive  imports 
of  the  class  or  kind  of  merchandise  that 
is  the  subject  of  the  investigation  over  a 
relatively  short  period. 

It  is  our  standard  practice  to  impute 
knowledge  of  dumping  under  section 
735(a)(3)(A)(ii)  of  the  Act  when  the 
estimated  margins  in  our  determinations 
are  of  such  a  magnitude  that  the 
importer  should  realize  that  dumping 
exists  with  regard  to  the  subject 
merchandise.  Normally  we  consider 
estimated  margins  of  25  percent  or 
greater  to  be  sufficient.  See  e.g..  Final 
Determinations  of  Sales  at  Less  than 
Fair  Value;  Antijbction  Bearings  (Other 
Than  Tapered  Rdler  Bearings )^  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany  (54  FR  189K,  May  3, 1988).  The 
estimated  margins  in  this  ^al 
determina'tion  do  rrot  meet  the 
requirements  to  impute  knowledlge  ol 
dumping  under  section  735(a)(3)(  A)(ii)^  of 
the  Act  We  also  examined  recent 
antidumping  duty  cases  and  found  that 
there  are  currently  no  findings  of 
dumping  in  the  United  States  or 
elsewhere  of  the  subject  merchandise  by 
Taiwanese  manufacturers,  producers, 
and  exporters  of  the  si^ject 
merchandise. 


On  this  basis,  we  fkid  that  the 
requireraents  of  sectmn  735(aK3KA)  are 
not  met  with  regard  to  imports  of  tlw 
subject  merchandise.  Therefore,  we 
determine  that  criticsi  ctrcumstaRoes  do 
not  exist. 

Suspensioa  of  IJquidatioo 

We  are  directing  the  U.S.  Customs 
Service  to  suspend  hquidation  on  entries 
from  Gourment  and  to  continue  to 
suspend  Hqoidatian  of  all  other  entries 
of  chrome-piated  lug  nuts,  as  defined  in 
the  "Scope  of  Investigation"  section  of 
this  notice,  that  are  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  the  date  of 
publication  of  this  aotice  in  the  Federal 
Regiciter.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  equal  to  the 
estimated  amounts  by  which  the  forei^ 
market  value  of  chrome-plated  lug  nuts 
exceeds  the  United  States  price  as 
shown  below.  This  suspeasiim  of 
liquidation  will  remain  in  effect  until 
further  notioe.  The  margins  are  as 
follows: 


Manu<act>nr/pro()uc«r/«xponer 


San  Shing  Hardware  Wotts  Co..  Ud. 
Gourmet  EquipmeM  (Tawar)  Corp. 

tGourmeQ 

AM  Otheft „.; 


WeigWwJ- 
anaraoa 
<na«gM 

parcantage 


11.57 

8.S7 
7.12 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  Information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  wiftotrt  the  written 
conseirt  of  the  Deputy  Assistant 
Secretary  for  Investigations.  Import 
Administration. 

This  determination  is  published 
pursuant  to  seaion  735(d)  of  the  Act  end 
19  CFR  353.20(aM4). 

Dated:  July  25. 1991. 
Francis  |.  Sailei. 

Acting  Assistant  Secretcuy  for  bnport 

Admiaistratian. 

[FR  Doc.  91-18136  Filed  7-.a»-«;  «:«S  ani| 
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Antidumping  Duty  Order  Silicon  Metal 
Ffom  Brazil 

aof-NCy:  Impart  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECnvC  bate:  (uly  31.  1991. 
FOR  PURTHER  INRMMATKM  CONTACT: 

James  Terpstra  or  James  Maeder,  Office 
of  Antidumping  Investigations.  Import 
Administration,  International  Trade 
Administration,  US.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230: 
(202)  377-39«5  or  (202)  377-W29. 

Order 

Scope  of  (^der 

The  merchandise  covered  by  this 
investigation  is  silicon  metal  containing 
at  least  96.00  but  less  than  99.99  percent 
of  silicon  by  weight,  Silicon  metal  is 
currently  provided  for  under 
subheadings  2904.69.10  and  2804.69.50  of 
the  Harmonised  Tariff  Schedule  (HTS) 
as  a  chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor- 
grade  silicon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent  of 
silicon  and  provided  for  in  subheading 
2804.61.00  of  the  HTS)  is  not  subject  to 
this  investigation.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  Oils 
proceeding  is  dispositive. 

Order 

in  accordance  vrith  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
use  1673d(a))  (the  Act),  on  June  5, 1991, 
the  Department  made  its  final 
dctenninaUon  that  stiicon  metal  from 
Brazil  is  being  sold  at  less  than  fair 
value  (Sa  FR  2d977,  June  12. 1991).  On 
July  24, 1991.  in  accordance  with  section 
735(d)  of  the  Act,  the  ITC  notified  the 
Department  that  such  imports  materially 
injure  a  U.S.  industry. 

In  its  fical  determination,  the 
Department  also  found  that  criticai 
circumstances  existed  with  respect  to 
exports  from  Brazil  by  Companhia 
Brasileira  Carbureto  de  Caicio  (CBCC). 
I  lowe\'er,  on  July  24, 1991.  the  ITC 
notifiei  the  Department  that  critical 
circumstances  do  not  exist  with  respect 
to  any  imports  from  Brazil.  As  a  result  of 
the  rrC's  negative  critical  drcumstances 
deter  minstion,  pursuant  to  section 
735(c)(3)  of  die  Act,  the  Customs  Service 
will  refund  all  cash  deposits  and  release 
all  bonds  collected  on  silicon  metal  from 
Brazil  entered,  or  withdrawn  from 
warehouse.  Sat  constMoption.  on  or  eiler 
December  29, 1901,  and  before  March  29. 
1991. 


Therefore.  In  eocordance  with 
sections  736  and  751  of  the  Act.  the 
Department  will  direct  Customs  officers 
to  assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  73a(aKl)  of  the  Act,  antidumping 
duties  equal  to  the  amount  by  which  the 
foreign  market  value  of  the  merchandise 
exceeds  the  United  States  price  for  all 
entries  of  silicon  metal  from  Brazil. 
These  antidumping  duties  will  be 
assessed  on  all  onliquidated  entries  of 
silicon  metal  fnm  Brazil,  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  al^er  March  29, 1991, 
the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Renter,  On  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  Customs 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties,  the  following  cash 
deposits  for  the  subject  merchandise: 


OiPMtiais 
iparoant) 

CoMpanhla  BraaiMra  Cartxjialo  ds 

Caicio  (C3CC)    ^ 

87.79 

Camargo  CoffM  Matiit.  SA  (CXM)_ 

AHnaiM* 

•3.20 
•1.M 

This  notice  conttitotes  the 
antidufflpiflg  duty  order  with  respect  to 
silicon  metal  from  Brazil  pursuant  to 
section  736(aJ  of  the  Act.  interested 
parties  may  contact  the  Central  Records 
Unit,  room  B-09g  of  the  Main  Cmnmerce 
Building,  for  oopiee  of  an  updated  list  of 
antidumping  doty  orders  currently  in 
effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  July  23.  IWL 
Marjoria  A.  QiadlnB. 

A  cting  AsststoMt  Secretarf  for  Import 

Administration. 

(FR  Doc.  91-18137  Filed  T-V^m;  MS  am) 
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Export  Trade  Oeillflote  of  Review 
action:  Notice  of  appUcatioo. 

SUMMARV:  The  Office  of  Export  T^«ding 
Company  Affairs.  International  Trade 
Adaiaistratioa.  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certifiratinn  is  soegkt 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 
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FOR  FURTHER  INFORMATION  CONTACT: 

George  MuUer,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  Department  of 
Commerce,  room  1800H.  Washington. 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  91- 
00006."  A  summary  of  the  application 
follows. 

Summary  of  the  Application 

Applicant:  North  America  Blueberry 
Export  Corporation.  U.S.A.  ("NABEC"). 
c/o  P.O.  Box  100,  Main  Street.  Milbridge, 
Maine  04658;  Contact:  Anthony  F. 
Essaye,  Esquire;  Telephone  (202)  331- 
7760. 

Application  Noj  91-00006. 

Date  Deemed  Submitted:  July  18. 1991. 

Members  (in  addition  to  applicant): 
Allen's  Blueberry  Freezer,  Ellsworth. 
Maine;  Cobi  Foods  Inc.,  Port  Williams. 
N.S.  BOP  ITO.  Canada;  Jasper  Wyman  & 
Son.  Milbridge,  Maine;  Les  Bleuets 
Sauvages  du  Quebec,  Inc..  St.  Bruno. 
Lac-St.-Jean,  P.Q.,  COW  2L0.  Canada; 
The  Maine  Wild  Blueberry  Co..  Ina. 
Machias.  Maine;  Oxford  Frozen  Foods. 
Limited;  (including  Cherryfleld  Foods. 
Inc..  Cherryfield,  Maine,  a  subsidiary  of 
Oxford  Frozen  Foods,  Limited).  Oxford, 
N.S.,  BOM  IPO,  Canada. 

Export  Trade: 

Product-  Fresh  and  processed  wild 
blueberries. 
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Export  Trade  Facilitation  Service  (as 
they  relate  to  the  export  of  Product) 

All  export-related  services,  including, 
but  not  limited  to.  exclusive  sales 
representation;  international  market 
research;  marketing:  advertising  and 
sales  promotion,  including  joint 
promotional,  sales  and  marketing 
efforts;  handling;  shipping  and  other 
transportation;  export  licensing,  trade 
documentation;  common  marking  and 
identification;  setting  guidelines  and 
export  prices;  terms  of  sale  and  sales 
negotiations;  communication  and 
processing  of  export  orders,  financing; 
foreign  exchange;  taking  title  to  goods; 
and  legal  assistance. 

Export  Markets:  The  Export  Markets 
include  all  parts  of  the  world  except  the 
United  States  (the  fifty  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands).  Canada,  and 
Japan. 

Export  Trade  Activities  and  Methods 
of  Operation:  NABEC  and  its  Members 
seek  certification  for  the  following 
conduct  wherein: 

1.  NABEC  may  serve  as  the  Members' 
exclusive  sales  representative  in  the 
Export  Markets,  dealing  exclusively  in 
wild  blueberries  produced  by  its 
Members. 

2.  Each  member  may  dedicate  a 
percentage  of  its  annual  production  of 
processed  wild  blueberries  to  be 
available  for  sale  to  the  Export  Markets 
by  NABEC. 

3.  NABEC  may  estabhsh  the  quantity 
of  processed  wild  blueberries  to  be  sold 
by  its  Members  in  the  Export  Markets. 

4.  Members  may  solicit  sales  in  the 
Export  Markets  but.  in  so  doing,  will  act 
exclusively  on  behalf  of  NABEC. 

5.  NABEC  and  its  members  may 
sponsor  joint  promotional,  sales  and 
marketing  efforts  In  the  Export  Markets. 

6.  NABEC  may  communicate  and 
process  export  orders  on  behalf  of  Ks 
Members. 

7.  NABEC  may  provide  export  trade 
facilitation  services  and  engage  in  other 
activities  to  assist  the  export  of  the 
Members'  wild  blueberries.  Including 
securing  financing,  legal  assistance, 
foreign  exchange  and  taking  title  to  the 
Members'  wild  blueberries. 

a  NABEC  may  require  its  Members  to 
refuse  to  deal  in  the  Export  Markets 
with  export  intermediaries  other  than 
NABEC  or  other  members  acting  on  its 
behalf. 

9.  NABEC  may  require  common 
marking  of  the  Members'  wild 
blueberries  sold  in  the  Export  Markets. 


10.  NABEC  may  set  guidelines  to 
govern  all  sales  negotiations  and  sales 
of  the  Members'  wild  blueberries,  the 
Export  Markets. 

11.  NABEC  may  set  export  prices  for 
the  Members,  wild  blueberries. 

12.  NABEC  and  its  Members  may 
exchange  information  regarding: 

a.  market  research  and  sales 
strategies,  including  advertising  and 
promotion,  in  the  Export  Markets; 

b.  expenses  related  to  exporting, 
including  handling  and  transportation; 

c.  legislation  and  regulations  affecting 
sales  to  the  Export  Markets,  including 
applicable  licensing  and  other  trade 
documentation  requirements; 

d.  common  marking  and  identification; 

e.  contract  and  spot  pricing  in  the 
Export  Markets,  including  prices  and 
availability  of  processed  wild 
blueberries  or  substitute  products  for 
competitors  in  the  Export  Markets; 

f.  customary  terms  of  sale  in  the 
Export  Markets  and  specifications  from 
customers  in  the  Export  Markets: 

g.  export  prices  for  the  Members'  wild 
blueberries  and  projected  demand  for 
the  Product  in  the  Export  Markets; 

h.  financing,  legal  assistance,  foreign 
exchange,  and  taking  title  to  the 
Members'  wild  blueberries:  and 

i.  efforts  and  activities  undertaken  by 
NABEC  on  behalf  of  its  Members  in 
connection  with  the  export  the 
Members'  wild  blueberries  to  the  Export 
Market. 

Dated:  July  25, 1991. 

George  MuUer, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc.  91-18080  Filed  7-30-91;  8:45  am) 
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National  Institute  of  Standards  and 
Tschnology 

[Docket  No.  910527-1127] 

RIN  0693-AAeS 

Proposed  Federal  Information 
Processing  Standard  (FIPS)  for 
Government  Network  Management 
Profile  (GNMP) 

AQENCv:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  Request  for  comments. 

SUMMARV:  A  Federal  Information 
Processing  Standard  (FIPS)  adopting  the 
Version  1.0  Government  Network 
Management  Profile  (GNMP)  is 
proposed  for  Federal  agency  use.  The 
GNMP  specifies  the  common 
management  information  exchange 
protocol  and  services,  specific 


management  functions  and  si 
the  syntax  and  semantics  of  < 
management  information  req 
support  monitoring  and  confr 
network  and  system  compon 
their  resources.  The  primary 
specifications  in  the  Version 
is  part  18  of  the  OIW  Stable 
Implementation  Agreements, 
1990.  developed  by  the  OSI 
Implementors  Workshop  spo 
NIST  and  IEEE  Computer  So( 
source  provides  implementat 
specifications  for  network  mi 
based  on  the  service  and  pro 
standards  Issued  by  the  Inter 
Organization  for  Standardize 

Prior  to  submission  of  this 
standard  to  the  Secretary  of  i 
for  review  and  approval,  it  is 
to  assure  that  consideration  i 
needs  and  views  of  manufaci 
public,  and  State  and  local  gc 
The  purpose  of  this  notice  is 
such  views. 

This  proposed  FIPS  contaii 
sections;  (1)  An  announceme 
which  provides  information  t 
the  applicability,  implementa 
maintenance  of  the  standard; 
specifications  section.  GNMF 
announcement  section  of  the 
provided  in  this  notice.  Intere 
parties  may  obtain  a  copy  of 
from  the  Standards  Processir 
Coordinator  (ADP),  Technolo 
Building,  room  B-64.  Nationa 
of  Standards  and  Technology 
Gaithersburg,  MD  20899,  tele] 
975-2816. 

DATES:  Comments  on  this  pre 
must  be  received  on  or  befon 
29, 1991. 

AOORESSEt:  Written  commer 
concerning  the  adoption  of  G 
FIPS  should  be  sent  to:  Direcl 
Computer  Systems  Laborator 
Proposed  FIPS  for  GNMP.  Tei 
Building,  room  B154,  Nationa! 
of  Standards  and  Technology 
Gaithersburg,  MD  20899. 

Written  conmients  receivec 
response  to  this  notice  will  bi 
of  the  public  record  and  will  1 
available  for  inspection  and  c 
the  Central  Reference  and  Re 
Inspection  Facility,  room  602C 
C.  Hoover  Building,  14th  Strei 
Pennsylvania  and  Constitutio 
NW.,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  C( 

Ms.  Fran  Nielsen,  National  In 
Standards  and  Technology. 
Gaithersburg.  MD  20699.  telei 
975-3869. 
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10.  NABEC  may  set  guidelines  to 
govern  all  sales  negotiations  and  sales 
of  the  Members'  wild  blueberries,  the 
Export  Markets. 

11.  NABEC  may  set  export  prices  for 
the  Members,  wild  blueberries. 

12.  NABEC  and  its  Members  may 
exchange  information  regarding: 

a.  market  research  and  sales 
strategies,  including  advertising  and 
promotion,  in  the  Export  Markets; 

b.  expenses  related  to  exporting, 
including  handling  and  transportation; 

c.  legislation  and  regulations  affecting 
sales  to  the  Export  Markets,  including 
applicable  licensing  and  other  trade 
documentation  requirements: 

d.  common  marking  and  identification; 

e.  contract  and  spot  pricing  in  the 
Export  Markets,  including  prices  and 
availability  of  processed  wild 
blueberries  or  substitute  products  for 
competitors  in  the  Export  Markets; 

f.  customary  terms  of  sale  in  the 
Export  Markets  and  specifications  from 
customers  in  the  Export  Markets: 

g.  export  prices  for  the  Members'  wild 
blueberries  and  projected  demand  for 
the  Product  in  the  Export  Markets; 

h.  financing,  legal  assistance,  foreign 
exchange,  and  taking  title  to  the 
Members'  wild  blueberries:  and 

i.  efforts  and  activities  undertaken  by 
NABEC  on  behalf  of  its  Members  in 
connection  with  the  export  the 
Members'  wild  blueberries  to  the  Export 
Market. 

Dated:  July  25. 1991. 

George  MuUer, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc.  91-18080  Filed  7-30-91;  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  910527-1127] 

RIN  0693-AAeS 

Proposed  Federal  Information 
Processing  Standard  (FIPS)  for 
Gk>vemment  Network  Management 
Profile  (GNMP) 

AQENCy:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
action:  Notice:  Request  for  comments. 

SUMMARV:  A  Federal  Information 
Processing  Standard  (FIPS)  adopting  the 
Version  1.0  Government  Network 
Management  ProHle  (GNMP)  is 
proposed  for  Federal  agency  use.  The 
GNMP  specifies  the  common 
management  information  exchange 
protocol  and  services,  specific 


management  functions  and  services,  and 
the  syntax  and  semantics  of  the 
management  information  required  to 
support  monitoring  and  control  of  the 
network  and  system  components  and 
their  resources.  The  primary  source  of 
specifications  in  the  Version  1.0  GNMP 
is  part  18  of  the  OIW  Stable 
Implementation  Agreements,  December 
1990,  developed  by  the  OSI 
Implementors  Workshop  sponsored  by 
NIST  and  IEEE  Computer  Society.  This 
source  provides  implementation 
specifications  for  network  management 
based  on  the  service  and  protocol 
standards  issued  by  the  International 
Organization  for  Standardization  (ISO). 

Prior  to  submission  of  this  proposed 
standard  to  the  Secretary  of  Commerce 
for  review  and  approval,  it  is  essential 
to  assure  that  consideration  is  given  to 
needs  and  views  of  manufacturers,  the 
public,  and  State  and  local  governments. 
The  purpose  of  this  notice  is  to  solicit 
such  views. 

This  proposed  FIPS  contains  two 
sections;  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section,  GNMP.  Only  the 
announcement  section  of  the  standard  is 
provided  in  this  notice.  Interested 
parties  may  obtain  a  copy  of  the  GNMP 
from  the  Standards  Processing 
Coordinator  (ADP),  Technology 
Building,  room  B-64.  National  Institute 
of  Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone  (301) 
975-2816. 

DATES:  Comments  on  this  proposed  FIPS 
must  be  received  on  or  before  October 
29, 1991. 

ADDRESSES:  Written  comments 
concerning  the  adoption  of  GNMP  as  a 
FIPS  should  be  sent  to:  Director, 
Computer  Systems  Laboratory,  ATTN: 
Proposed  FIPS  for  GNMP,  Technology 
Building,  room  B154,  National  Institute 
of  Standards  and  Technology, 
Caithershui^,  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  room  6020,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues, 
NW.,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Fran  Nielsen,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone  (301) 
975-3669. 


Dated;  )uly  24, 1991. 
fohn  W.  Lyons, 
Director. 

Federal  Information  Processing 
Standards  Publication 

(date) 

Announcing  the  Standard  for 
Government  Network  Management 
Profile  (GNMP) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  Government 
Network  Management  Profile  (GNMP). 

2.  Category  of  Standard.  Hardware 
and  Software  Standards,  Computer 
Network  Protocols. 

3.  Explanation.  This  Federal 
Information  Processing  Standai-d  adopts 
the  Version  1.0  GNMP.  The  Government 
Network  Management  Profile  (GNMP) 
specifies  the  common  management 
information  exchange  protocol  and 
services,  specific  management  functions 
and  services,  and  the  syntax  and 
semantics  of  the  management 
information  required  to  support 
monitoring  and  control  of  the  network 
and  system  components  and  their 
resources. 

The  GNMP  builds  on  FIPS  146-1, 
Government  Open  Systems 
Interconnection  Profile  (GOSIP),  and 
includes  the  GOSIP  Version  2.0  by 
reference.  The  GOSIP  specifies  lower 
layers  protocols  and  three  applications 
that  support  general  network 
management  operations.  Future  versions 
of  the  GNMP  will  add  network 
management  functions  and  services  for 
GOSIP-compIiant  end  systems  and 
intermediate  systems.  "Hie  GNMP  and 
GOSIP  are  interrelated  and  will  cross- 
reference  each  other  as  required. 

The  primary  source  of  specifications 
in  the  Version  1.0  GNMP  is  part  18  of  the 
OIW  Stable  Implementation 
Agreements,  December  1990,  developed 
by  the  OSI  Implementors  Workshop 
sponsored  by  NIST  and  IEEE  Computer 
Society.  This  source  provides 
implementation  specifications  for 
network  management  based  on  the 
service  and  protocol  standards  issued 
by  the  ISO. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 


Institute  of  Standards  and  Technology, 
Computer  Systems  Laboratory. 

6.  Cross  Index. 

a.  NBS  Special  Publication  500-183. 
Stable  Implementation  Agreements  for 
Open  Systems  Interconnection 
Protocols,  Version  4,  Edition  1,  NIST 
Workshop  for  Implementors  of  Open 
Systems  Interconnection,  December 
1990. 

b.  FIPS  PUB  146-1,  Government  Open 
Systems  Interconnection  Profile 
(GOSIP). 

7.  Related  Documents.  Related 
documents  are  listed  in  the  Reference 
Section  of  the  GNMP  document. 

8.  Objectives.  The  primary  objectives 
of  this  standard  are:  to  achieve 
interconnection  and  interoperability  of 
computers  and  systems  that  are 
acquired  from  di^erent  manufacturers  in 
an  open  systems  environment;  to  reduce 
the  costs  of  computer  network  systems 
by  increasing  alternative  sources  of 
supply;  to  facilitate  the  use  of  advanced 
technology  by  the  Federal  Government 
end;  to  stimulate  the  development  of 
commercial  products  compatible  with 
Open  Systems  Interconnection  (OSI) 
standards. 

9.  Specifications.  GNMP  (affixed). 

10.  Applicability.  GNMP  shall  be 
used  by  Federal  Government  agencies 
when  acquiring  network  management 
functions  and  services  for  computer  and 
communications  systems  and  networks. 

11.  Implementation.  This  standard  is 
effective  January  31, 1992.  For  a  period 
of  18  months  after  the  effective  date, 
agencies  are  permitted  to  acquire 
alternative  network  management 
functions  and  services  which  provide 
equivalent  functionality  to  this  standard. 
Agencies  ere  encouraged  to  use  this 
standard  for  solicitations  and  contracts 
for  new  network  management  functions 
end  services  to  be  acquired  after  the 
effective  date.  This  standard  is 
compulsory  and  binding  for  use  in  all 
solicitations  and  contracts  for  new 
network  management  functions  and 
services  to  be  acquired  18  months  after 
the  effective  date.  Additional 
management  support  functions  will  be 
added  to  GNMP  as  implementation 
specifications  for  these  functions  are 
developed  by  the  NIST  Workshop  for 
Implementors  of  OSI.  For  a  period  of  18 
months  after  these  new  functions  are 
included  in  GNMP,  agencies  are 
permitted  to  acquire  alternative 
functions  and  services  which  provide 
equivalent  functionahty.  After  the  18- 
month  period,  the  new  functions  and 
services  should  be  cited  in  solicitations 
and  contracts  when  systems  to  be 
acquired  provide  equivalent 
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functionality  to  the  protocols  defined  in 
the  GNMP  document. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  tide  44.  U.S.  Code.  Waivers  shall  be 
granted  only  when; 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government  wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding{s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  Director,  National 
Institute  of  Standards  and  Technology; 
ATTN:  FIPS  Waiver  Decisions, 
Technology  Building,  room  B-154; 
Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or.  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such 
notice. 

A  copy  of  the  waiver  request,  any 
supporting  documents,  the  document 
approving  the  waiver  and  any 
supporting  and  accompanying 
documents,  with  such  deletions  as  the 
agency  is  authorized  and  decides  to 
make  under  5  U.S.C.  Sec.  552(b).  shall  be 
part  of  the  procurement  documentation 
and  retained  by  the  agency. 

13.  Special  Information.  The  GNMP  is 
being  developed  in  phases.  Version  1.0 
GNMP  specifies  the  initial  phase  of  the 
GNMP.  Additional  management 


capabilities  and  managed  objects  will 
be  included  in  subsequent  releases  of 
the  profile.  Eventually,  as  the  NM 
standards  all  reach  technical  maturity 
the  GNMP  will  embrace  the  full  set  of 
management  functionality. 

14.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service 
(NTIS),  U.S.  Department  of  Commerce. 
Springfield,  VA  22161.  When  ordering, 
refer  to  Federal  Information  Processing 

Standards  Publication  (FIPSPUB 

-).  and  title  Specify  microfiche  if 


desired.  Payment  may  be  made  by 
check,  money  order,  or  NTIS  deposit 
account 

[FR  Doc.  91-18020  7-30-91;  8.45  am] 
BILLING  CODE  JSIO-CtMl 


National  Oceanic  and  Atinospherlc 
Administration 

Marine  Manmiats;  Application  for 
Permit:  NMFS,  Southwest  Fisheries 
Science  Center,  (P77#52) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16U.S.C.  1361- 
1407),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544),  and  the  regulaHons 
governing  endangered  fish  and  wildlife  ' 
permit  (50  CFR  parts  217-222). 

1.  Applicant:  Dr.  Izadore  Barrett. 
Director.  Science  and  Research  Director. 
Southwest  Fisheries  Science  Center, 
National  Marine  Fisheries  Service.  P.O. 
Box  271,  La  Jolla,  CA  92038. 

2.  Type  of  Permit:  Scientific  research 
under  MMPA  and  scientific  purposes 
under  ESA. 

3.  Name  and  Number  of  Marine 
Mammals: 

80  Bottlenose  dolphin  [Tursicps  triuncatus] 

80  Risso's  dolphin  {Grampus  griseus) 

80  Short-finned  pilot  whales  [Globicephah 

macrorhynchus) 
80  Comnion  dolphin  [Deiphinus  delphis) 
80  Pacific  white-sided  dolphin 

[Lagenorhynchus  obliquidens] 
80  Northern  right-whale  dolphin 

[Lissodelphis  borealis] 
80  Harbor  porpoise  [Phocoena  phocoena) 
80  Dall'8  porpoise  [Phocoenoides  dalli) 
20  Baird's  beaked  whales  (Berardius  bairdii] 
20  Sperm  whales  [Physeter  wacrocephalus] 
20  Humpback  whales  (Megaptera 

novaeangliae] 
20  Blue  whales  (Balaenopteram  usculus) 
20  Fin  whales  [B.  pbysaJus] 
20  Minke  whales  [B.  acutorostrata) 
20  Gray  whales  [Eschrichtiua  robustus] 
20  North  Pacific  right  whales  [Eubalaena 

glacialis] 


4.  Type  of  Take:  The  applicant 
requests  authority  to  collect  tissues 
samples  taken  by  projectile  dart  from 
cetaceans  encountered  during  the 
California  Current  cetacean  surveys. 
The  immediate  goal  is  the  collection  of 
tissue  samples  during  survey  activities 
in  the  California  Current.  The  samples 
will  be  collected,  imported  and  archived 
for  use  in  genetic  analyses. 

5.  Date  and  Location  of  Activity:  Field 
work  is  scheduled  to  begin  July  28, 1991, 
aboard  the  NOAA  vessel  McArthur. 
Permit  coverage  for  the  area  extending 
beyond  the  continental  shelf  edge  to 
roughly  the  boundary  of  the  California 
current  and  the  boundary  of  the  U.S. 
territorial  waters  to  the  south  and  the 
Oregon/California  state  boundary  in  the 
north  for  a  period  of  5  years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  1335  East- 
West  Hwy..  room  7324.  Silver  Spring. 
Maryland  20910  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

By  appointment:  Officie  of  Protected 
Resources.  National  Marine  Fisheries 
Service.  1335  East-West  Hwy..  Suite 
7324.  Silver  Spring.  Marj'land  20910 
(301/427-2289); 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street,  Terminal  Island,  California 
90731  (213/514-6196); 

Director,  Northwest  Region.  National 
Marine  Fisheries  Service.  7600  Sand 
Point  Way.  NE  BIN  C15700.  Seattle, 
Washington  98115  (206/526-6150);  and 

Director.  National  Marine  Mammal 
Laboratory.  National  Marine  Fisheries 
Service.  7600  Sand  Point  Way.  NE.  BIN 
C15700.  Seattle.  Washington  98115  (206/ 
516-4020). 


Dated:  July  25. 1991. 
Nancy  Foster, 

Director.  Off  ice  of  Protected  Ri 
National  Marine  Fisheries  Sen 
[FR  Doc.  91-18055  Filed  7-30-fl 
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COMMODITY  FUTURES  IF 
COMMISSION 

Chicago  Mercantile  Exchai 
Proposed  New  Rule  553—, 
Price  System 

agency:  Commodity  Future 

Commission. 

action:  Notice  of  proposed 

implement  an  average  prici: 

summary:  The  Chicago  Mei 
Exchange  ("CME")  has  sub: 
proposed  new  rule  pursuan' 
5a{12)  of  the  Commodity  Ex 
("Act").  The  proposed  rule  ' 
clearing  firms  to  confirm  to 
average  prices  when  certaii 
series  of  orders  for  futures  ( 
contracts  are  executed  at  m 
prices.  The  proposed  pricini 
would  not  alter  prices  at  wl 
were  cleared  or  reported,  n( 
handling  of  liquidations  or  t 
Acting  pursuant  to  the  au 
delegated  by  Commission  R 
140.96,  the  Director  of  the  D 
Trading  and  Markets  has  de 
publish  the  CME's  proposal 
comment.  The  Division  belli 
publication  of  CME's  propoi 
public  interest  and  will  assi 
Commission  in  considering 
interested  persons. 
DATES:  Comments  must  be  i 
or  before  August  30, 1991, 
FOR  FURTHER  INFORMATION  ( 
John  C.  Lawton,  Associate  t 
Lois  J.  Gregory,  Attorney.  D: 
Trading  and  Markets,  Comn 
Futures  Trading  Commissioi 
Street.  NW.,  Washington.  Di 
Telephone:  (202)  254-6955. 
SUPPLEMENTARY  INFORMATK 

L  Description  of  Proposed  R 

By  letter  dated  July  15. 19$ 
received  July  18, 1991,  the  Q 
submitted  proposed  new  Ru 
pursuant  to  Commission  Re$ 
1.41(c).  Proposed  new  Rule  5 
put  into  place  an  average  pri 
("APS")  which  would  enabl< 
firms  to  confirm  to  customer 
average  price  when  multiple 
prices  were  received  on  an  c 
series  of  orders  for  futures,  c 
combination  transactions.  Tl 
could  be  used  for  a  single  or 
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4.  Type  of  Take:  The  applicant 
requests  authority  to  collect  tissues 
samples  taken  by  projectile  dart  from 
cetaceans  encountered  during  the 
California  Current  cetacean  surveys. 
The  immediate  goal  is  the  collection  of 
tissue  samples  during  survey  activities 
in  the  California  Current.  The  samples 
will  be  collected,  imported  and  archived 
for  use  in  genetic  analyses. 

5.  Date  and  Location  of  Activity:  Field 
work  is  scheduled  to  begin  July  28. 1991. 
aboard  the  NOAA  vessel  McArthur. 
Permit  coverage  for  the  area  extending 
beyond  the  continental  shelf  edge  to 
roughly  the  boundary  of  the  California 
current  and  the  boundary  of  the  U.S. 
territorial  waters  to  the  south  and  the 
Oregon/California  state  boundary  in  the 
north  for  a  period  of  5  years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  1335  East- 
West  Hwy..  room  7324.  Silver  Spring. 
Maryland  20910  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

E)ocuments  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

By  appointment:  Officie  of  Protected 
Resources,  National  Marine  Fisheries 
Service.  1335  East-West  Hwy..  Suite 
7324.  Silver  Spring.  Marj-land  20910 
(301/427-2289); 

Director.  Southwest  Region.  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street,  Terminal  Island,  California 
90731  (213/514-6196): 

Director.  Northwest  Region.  National 
Marine  Fisheries  Service.  7600  Sand 
Point  Way.  NE  BIN  C15700.  Seattle. 
Washington  98115  (206/525-6150);  and 

Director.  National  Marine  Mammal 
Laboratory.  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way,  NE.  BIN 
C15700,  Seattle.  Washington  98115  (206/ 
516-4020). 


Dated:  July  25. 1991. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

[FR  Doc.  91-18055  Filed  7-30-91;  8:45  am] 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange's 
Proposed  New  Rule  553— Average 
Price  System 

aqency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  proposed  rule  to 

implement  an  average  pricing  system. 

summary:  The  Chicago  Mercantile 
Exchange  ("CME")  has  submitted  a 
proposed  new  rule  pursuant  to  section 
5a(12)  of  the  Commodity  Exchange  Act 
("Act").  The  proposed  rule  would  allow 
clearing  firms  to  confirm  to  customers 
average  prices  when  certain  orders  or 
series  of  orders  for  futures  or  options 
contracts  are  executed  at  multiple 
prices.  The  proposed  pricing  system 
would  not  alter  prices  at  which  trades 
were  cleared  or  reported,  nor  alter  the 
handling  of  liquidations  or  transfers. 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  the  Director  of  the  Division  of 
Trading  and  Markets  has  determined  to 
publish  the  CME's  proposal  for  public 
comment.  The  Division  believes  that 
publication  of  CME's  proposal  is  in  the 
public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons. 

DATlS:  Comments  must  be  received  on 
or  before  August  30. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Lawton,  Associate  Director,  or 
Lois  J.  Gregory,  Attorney,  Division  of 
Trading  and  Markets.  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW..  Washington.  DC  20581. 
Telephone:  (202)  254-6955. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Proposed  Rule 

By  letter  dated  July  15, 1991  and 
received  July  18, 1991,  the  CME 
submitted  proposed  new  Rule  553 
pursuant  to  Commission  Regulation 
1.41(c).  Proposed  new  Rule  553  would 
put  into  place  an  average  price  system 
("APS")  which  would  enable  clearing 
firms  to  confirm  to  customers  an 
average  price  when  multiple  execution 
prices  were  received  on  an  order  or 
series  of  orders  for  futures,  options  or 
combination  transactions.  The  APS 
could  be  used  for  a  single  order  or  an 
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order  representing  multiple  accounts 
executed  only  during  a  regular  trading 
hours  session  *  and  only  Si  the  order 
was  for  the  same  commodity  and  month 
for  futures  contracts  and  the  same 
commodity,  month,  put  or  call  and  strike 
price  for  option  contracts.  The  CME 
believes  that  APS  would  provide  a  fair 
allocation  method  when  multiple  prices 
were  received  on  an  order  for  multiple 
accounts  in  that  each  customer  would 
be  confirmed  an  average  price  which 
would  be  no  better  or  worse  than  any 
other  customer  whose  order  was 
included. 

Under  the  proposed  rule,  both  the 
o^ice  and  floor  order  for  an  order  that 
would  be  averaged  in  the  event  of 
multiple  execution  prices  would  be 
required  to  include  an  APS  indicator  at 
the  time  of  acceptance  in  addition  to  all 
other  current  CME  order  recordation 
requirements.  An  APS-indicated  order, 
like  other  orders,  would  be  transmitted 
into  the  pit  for  execution  and  if  the  floor 
broker  was  able  to  execute  the  order  at 
a  single  price,  no  averaging  would  be 
necessary.  If  the  APS  order  was  filled  at 
multiple  prices,  an  average  price  would 
be  computed  based  on  the  fill  prices, 
and  the  average  price  would  be 
confirmed  to  the  customer.'  The  prices 
reported  to  the  Clearing  House  and  to 
quotation  services  would  remain  the 
actual  execution  prices  arrived  by  open 
outcry  in  the  pit,  and  trades  subject  to 
APS  would  be  cleared  at  the  execution 
prices. 

The  APS  system  is  proposed  to  be 
used  both  when  the  executing  firm  also 
carries  the  accounts  represented  by  an 
order  and  when  the  executing  and 
carrjing  firm  are  different.  The  proposed 
rule  would  require  every  clearing  firm 
that  confirms  to  customers  average 
prices  to  include  an  APS  indicator  on 
each  customer  statement  including  daily 
and  monthly  confirmations. 

The  CME  represents  that  the  proposed 
system  would  have  no  impact  on  its 
audit  trail  or  resulting  computerized 
trade  reconstruction.  With  respect  to 
partial  fills,  allocation  would  be  subject 
to  currently  applicable  allocation 
methods.  Confirming  an  average  price  to 
a  customer  would  have  no  impact  on 


'  Tb«  APS  tyitem  Initially  would  be  available 
only  for  trade*  executed  during  regular  trading 
hours:  however,  after  the  lyitetn  became 
operational,  the  CME  would  propoae  to  permit  APS 
alto  to  be  used  for  GLOBEX  transactions. 

•  Pursuant  to  the  proposed  rule,  if  the  average 
price  was  not  consistent  with  the  minimum  price 
increment,  the  average  price  would  be  rounded  to 
the  next  price  increment.  Buy  orders  would  be 
rounded  up  and  sell  orders  rounded  down.  This 
process  would  create  s  cash  residual  which  the 
CME  states  would  be  paid  to  the  customer  if  the 
confirmed  price  was  the  rounded  average. 


margin,  settlement,  or  hquidations  or 
transfers  of  trades. 

II.  Request  for  Comments 

The  Commission  requests  comments 
on  any  aspect  of  the  proposed  new  CME 
rule  that  members  of  the  public  believe 
may  raise  issues  under  the  Act  or 
Conur.ission  regulations. 

Copies  of  CME's  proposed  rule 
submission  are  available  for  inspection 
at  the  Office  of  the  Secretariat, 
Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW., 
Washington,  DC  20581.  Copies  also  may 
be  obtained  through  the  Office  of  the 
Secretariat  at  the  above  address  or  by 
telephoning  (202)  254-8314. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  rule  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW., 
Washington.  DC.  on  July  25. 1991. 

Andna  M.  Corcoran, 

Director. 

[FR  Doc.  91-18057  Filed  7-30-01;  8:45  im] 
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Chicago  Mercantile  Exchange 
Proposal  To  Establish  Option  Trading 
for  the  Qlobex  Trading  System  Baaed 
on  Implied  Volatility 

aoency:  Commodities  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  contract 
market  rule  and  rule  amendments. 

summary:  The  Chicago  Mercantile 
Exchange  ("CME")  has  submitted  to  the 
Commodity  Futures  Trading 
Commission  ("Commission")  a  proposal 
to  establish  an  alternative  format  for 
trading  option  contracts,  and 
combinations  involving  option  contracts, 
on  the  Globex  trading  system.  The 
proposal  would  permit  trading  based  on 
the  quotation  of  imphed  volatility  for  the 
underlying  futures  contract,  rather  than 
the  actual  premium  (price)  level  of  the 
option. 

The  Division  of  Trading  and  Markets 
("Division")  has  determined,  pursuant  to 
authority  delegated  by  Commission 
Regulation  140.96,  to  publish  the  CME's 
proposal  for  comment.  The  Division 
beheves  that  publication  of  the  proposal 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act  ("Act"). 
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DATES:  Cominents  must  be  received  by 
August  30. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Clarence  R.  Sanders,  Attorney,  Division 
of  Trading  and  Markets,  Commodity 
Futures  Trading  Commission.  2033  K 
Street,  NW..  Washington,  DC  20581. 
Telephone:  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  IntroductioQ 

By  letter  dated  June  21. 1991.  the  CME 
submitted,  pursuant  to  section  5a(12)  of 
the  Act  and  Commission  Regulation 
1.41fb),  a  proposal  to  permit  option 
trading  based  on  the  implied  volatility  of 
the  underlying  futures  contracts.  The 
CME  proposal  would  apply  only  to  the 
Globex  trading  system.  The  proposal 
includes  newly  proposed  Rule  584, 
proposed  amendments  to  Rules  4611, 
4612,  4613.  4614.  4615,  4616.  5001,  and 
5101,  a  proposed  Definition,  and  a 
proposed  Interpretation  and  Notice.  The 
proposal  would  permit  trading  based  on 
implied  volatility  for  options  on  the 
Pound  Sterling,  Canadian  Dollar, 
Deutsche  Mark.  Japanese  Yen.  Swiss 
Franc.  Australian  Dollar.  Three-Month 
Eurodollar,  and  Three-Month  U.S. 
Treasury  Bill  futures  contracts. 

II.  Description  of  Proposal 

The  proposal  would  establish  an 
additional  format  for  trading  option 
contracts  on  the  Globex  system.  Under 
the  proposal,  Globex  terminal  operators 
could  enter  option  contract  bid  and/or 
ask  quotations  in  terms  of  the  implied 
volatility  of  the  option's  underlying 
futures  contract,  rather  than  the 
premium  (price)  of  the  option.  FoUovvring 
execution,  a  price  would  be  derived  by 
the  CME  from  a  predetermined  standard 
option  pricing  model.  This  price  would 
be  used  to  calculate  the  amount  due 
from  the  purchaser  of  the  option 
contract  and  also  would  serve  as  the 
basis  for  the  clearing  of  positions.  In  the 
case  of  a  combination  transaction  (i.e.,  a 
transaction  involving  both  options  and 
futures  contracts)  the  standard  option 
pricing  model  also  would  be  used  to 
determine  the  number  of  futures 
contracts  for  the  combination 
transaction. 

The  proposed  new  format  would  be  in 
addition  to,  net  in  place  of,  the  listing  of 
option  contracts  quoted  in  the 
conventional  manner.  That  is,  under  the 
proposal,  both  conventionally  priced 
and  volatility-based  options  would  be 
listed  for  the  same  future  contract,  with 
the  system  programmed  to  display  the 
conventionally-priced  and  volatility- 


based  options  on  separate  lines  of  the 
Globex  terminal  screen.  For  purposes  of 
clearing  and  settlement,  the  two  types  of 
options  would  be  fungible. 

The  CME  believes  that  adoption  of  the 
proposal  could  encourage  trading  on  the 
Globex  system.  According  to  the  CME, 
traders  in  an  open  outcry  environment 
can  easily  adjust  their  bid  and  ask 
quotations  in  response  to  changes  in 
competitive  circumstances  or  other 
material  market  variables.  The  CME 
contrasts  this  with  the  Globex  system, 
where  bid  and  ask  quotations  are 
entered  via  keyboard  and  are  subject  to 
immediate  acceptance  as  market 
conditions  change.  Thus,  on  Globex,  a 
trader  with  multiple  bids  and/or  offers 
with  the  system  would  r\m  the  risk  that 
stale  quotes  could  be  picked  off  before 
they  could  be  updated.  Because  many 
trading  decisions  are  based  on  volatiUty 
estimates,  the  CME  concludes  that  the 
proposal  could  reduce  the  need  of 
Globex  terminal  operators  to  continually 
cancel  and  re-enter  bid  and  ask 
quotations,  and  thereby  facilitate  or 
encourage  trading  activity.  The  CME 
notes  that  the  over-the-counter  mari(et 
in  interbank  ciirrency  options  is  based 
on  a  method  similar  to  the  proposal. 

III.  Request  for  Comments 

The  Commission  requests  comments 
on  any  aspect  of  the  proposal  that 
members  of  the  public  believe  may  raise 
issues  under  the  Act  or  the 
Commission's  regulations.  In  particular, 
the  Commission  seeks  comment  on 
whether  the  fact  that  under  the  proposal 
there  could  be  a  two-tiered  pricing 
structure  for  the  same  option  raises  any 
issues  under  the  Act  or  the 
Commission's  regulations. 

Copies  of  the  CME's  submission  are 
available  for  inspection  of  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission.  2033  K  Street. 
NW..  Washington,  DC  20581.  Copies 
also  may  be  obtained  through  the  Office 
of  the  Secretariat  at  the  above  address 
or  by  telephoning  (202)  254-6314. 

Any  person  submitting  wrritten  data, 
views  or  arguments  on  the  proposal 
should  send  such  comments  to  Jean  A. 
Webb,  Secretary.  Commodity  Futures 
Trading  Commission.  2033  K  Street. 
NW..  Washington,  DC  20581  by  the 
specified  date. 

Issued  in  Washinglon.  DC  on  JuJy  25. 1991. 

Andrea.  M.  Corcoran, 

Director. 

(FR  Doc.  91-18056  Filed  7-30-91;  8:45  am) 

WLUMO  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Departnrtent  of  the  Army 

Military  Personal  Property  Symposhim 

AGENCY:  Military  Traffic  Management 

Command.  DOD. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Announcement  is  made  of 
meeting  of  the  Military  Personal 
Property  Symposium.  This  meeting  will 
be  held  on  September  19. 1991  at  the 
Best  Western  Old  Colony  Inn.  625  First 
Street,  Alexandria,  Virginia,  and  will 
convene  at  0830  hours  and  adjourn  at 
approximately  1600  hours. 
PROPOSED  AGENDA:  The  purpose  of  the 
symposium  is  to  provide  an  open 
discussion  and  free  exchange  of  ideas 
with  the  public  on  procedural  charges  to 
the  Personal  Property  Traffic 
Management  Regulation.  DoD  4500.34R. 
and  the  handling  of  other  matters  of 
mutual  interest  concerning  the 
Department  of  Defense  Personal 
Property  Movement  and  Storage 
Program. 

FOR  FURTHER  INFORMATION  CONTACT! 

All  interested  persons  desiring  to  submit 
topics  to  be  discussed  should  contact 
the  Commander.  Military  Traffic 
Management  Command.  ATTN:  MTPP- 
M,  5611  Columbia  Pike.  Falls  Church. 
VA  22041-5050.  or  at  telephone  number 
(703)  756-1600.  between  0800-1630 
hours.  Topics  to  be  discussed  should  be 
received  on  or  before  August  9. 1991. 
Kenneth  L  Deotoa, 

Alternate  Arwy  Federal  Register  Liaison 

Officer 

[FR  Doc.  91-18260  Filed  7-30-91:  8:45  am] 

WLLINO  CODE  3710-Oa-H 


Corps  Of  Engineers,  Department  of 
the  Army 

(Special  Pot>ilc  Nottca  91-4,  Permit  No.  2- 
880038,  Kant<shafc  Bay  1] 

Reevaluation  of  Permit  Decision 

agency:  Alaska  District.  U.S.  Army 
Corps  of  Engineers.  DOD. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Alaska  District  Engineer  has 
determined  that  a  reevaluation  of  the 
Paint  River  fish  ladder  permit  is 
warranted.  Recent  information  regarding 
the  possible  effect  of  the  project  on 
McNeil  River  State  Came  Sanctuary  and 
Katmai  National  Park  bear 
concentrations  and  behavior  as  well  as 
recent  legislation  passed  by  the  Alaska 
Legislature  expanding  the  sanctuary  and 


establishing  the  McNeil  RWer 
Game  Refuge  constitutes  the  n 
further  review.  Substantive  co 
on  the  impacts  of  the  project  o 
concentrations  and  behavior  « 
used  to  determine  whether  mo 
suspension,  or  revocation  of  tl 
is  appropriate. 

DATES:  Comments  must  be  rec 
the  Alaska  District  on  or  befor 
30, 1991. 

addresses:  Comments  must  r 
the  permit  number  above  and 
submitted  to  the  following  add 
Army  Corps  of  Engineers  Alas 
Regulatory  Branch,  Post  Office 
Anchorage,  Alaska  99506-089f 

FOR  FURTMEN  INFORMATION  CO 
Messrs.  Steve  Meyers  or  Kevii 
at  the  Anchorage  address  abo' 

calling  (907)  753-2712. 

SUPPLEMENTARY  INFORMATION 

1.  Permittee:  Cook  Inlet  Aqu 
Association. 

2.  Location:  Paint  River, 
approximately  100  miles  west 
Alaska,  Section  12,  Township 
Range  30  West,  Seward  Merid 
quadrangle  map  Iliamna  (A-4J 

3.  Authorized  work:  Dischar; 
cubic  yards  (cy)  of  fill  materia! 
2,080  cy  of  gravel  and  excavat( 
of  solid  rock  in  association  wil 
construction  of  a  fish  ladder. 

4.  Purpose:  Paint  River  curre 
produces  no  salmon:  colonizat 
been  prevented  by  the  steep  fa 
located  near  the  mouth.  Fish  U 
construction  coupled  with  a  5 ; 
slocking  program  would  allow 
development  of  self-sustaining 
runs.  All  5  Alaskan  salmon  spe 
would  be  introduced.  Paint  Ri\ 
be  expected  to  produce  600,00( 
900,000  pink,  225.000  sockeye,  I 
kings,  and  7,500  coho  salmon  a 

5.  Background  information:  i 
completed  application  was  rec 
the  Corps  on  March  22, 1988,  a 
day  public  notice  describing  th 
was  issued  on  April  29, 1968.  T 
Notice  was  sent  to  all  interestc 
(on  the  Corps  mailing  list)  incli 
appropriate  State  and  Federal 
agencies  to  solicit  comments,  i 
response,  only  letters  of  no  obj 
permit  issuance  were  received 
envirorunental  assessment  wai 
completed  on  August  9. 1968.  a 
permit  was  issued  on  August  2 
The  time  limit  for  completing  tl 
authorized  work  is  August  31, : 

6.  Water  quality  certificatioi 
Certificate  of  Reasonable  Assu 
was  issued  by  the  State  of  Alai 
Department  of  Environmental 
Conservation  on  July  12, 1988. 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny 

Military  Peraonal  Property  SymposhJin 

agency:  Military  Traffic  Management 

Command.  DOD. 

ACTION:  Notice  of  open  meeting. 

summary:  Announcement  is  made  of 
meeting  of  the  Military  Personal 
Property  Symposium.  This  meeting  will 
be  held  on  September  19. 1991  at  the 
Best  Western  Old  Colony  Inn.  625  First 
Street.  Alexandria.  Virginia,  and  will 
convene  at  0830  hours  and  adjourn  at 
approximately  1600  hours. 
PROPOSED  AGENDA:  The  purpose  of  the 
symposium  is  to  provide  an  open 
discussion  and  free  exchange  of  ideas 
with  the  public  on  procedural  charges  to 
the  Personal  Property  Traffic 
Management  Regulation.  DoD  4500.34R. 
and  the  handling  of  other  matters  of 
mutual  interest  concerning  the 
Department  of  Defense  Personal 
Property  Movement  and  Storage 
Program. 

FOR  FURTHER  INFORMATION  CONTACT: 

All  interested  persons  desiring  to  submit 
topics  to  be  discussed  should  contact 
the  Commander.  Military  Traffic 
Management  Command.  ATTN:  MTPP- 
M,  5611  Columbia  Pike.  Falls  Church. 
VA  22041-5050.  or  at  telephone  number 
(703)  756-1600.  between  0800-1630 
hours.  Topics  to  be  discussed  should  be 
received  on  or  before  August  9. 1991. 
Kenneth  L  Deotoa, 

Alternate  Army  Federal  Register  Liaison 

Officer. 

[FR  Doc.  91-18260  Filed  7-30-91:  &45  am) 

BILLING  CODE  3710-0»-M 


7-30-JJl;  8:45  ami 


Corps  of  Engineers,  Department  of 
the  Army 

[Special  Public  Notice  91-4,  Permit  No.  2- 
880038,  Kamlshak  Bay  1] 

Reevaiuation  of  Permit  Decision 

agency:  Alaska  District.  U.S.  Army 
Corps  of  Engineers.  DOD. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Alaska  District  Engineer  has 
determined  that  a  reevaiuation  of  the 
Paint  River  fish  ladder  permit  is 
warranted.  Recent  information  regarding 
the  possible  effect  of  the  project  on 
McNeil  River  State  Came  Sanctuary  and 
Katmai  National  Park  bear 
concentrations  and  behavior  as  well  as 
recent  legislation  passed  by  the  Alaska 
Legislature  expanding  the  sanctuary  and 


establishing  the  McNeil  Rhrer  State 
Game  Refuge  constitutes  the  need  for 
further  review.  Substantive  comments 
on  the  impacts  of  the  project  on  bear 
concentrations  and  behavior  will  be 
used  to  determine  whether  modincation. 
suspension,  or  revocation  of  the  permit 
is  appropriate. 

DATES:  Comments  must  be  received  by 
the  Alaska  District  on  or  before  August 
30. 1991. 

ADDRESSES:  Comments  must  reference 
the  permit  number  above  and  be 
submitted  to  the  following  address:  US. 
Army  Corps  of  Engineers  Alaska  District 
Regulatory  Branch.  Post  Office  Box  898, 
Anchorage,  Alaska  9950&-089a 

FOR  FURTHEN  INFORMATION  CONTACT: 

Messrs.  Steve  Meyers  or  Kevin  Morgan 
at  the  Anchorage  address  above,  or  by 
calling  (907)  753-2712. 

SUPPlfMCNTARY  INFORMATION: 

1.  Permittee:  Cook  Inlet  Aquaculture 
Association. 

2.  Location:  Paint  River, 
approximately  100  miles  west  of  Homer, 
Alaska,  Section  12.  Township  12  South. 
Range  30  West.  Seward  Meridian.  USGS 
quadrangle  map  Iliamna  (A-4].  Alaska. 

3.  Authorized  work  Discharge  237 
cubic  yards  Ccy)  of  fill  material,  dredge 
2.080  cy  of  gravel  and  excavate  3.600  cy 
of  solid  rock  in  association  with  the 
construction  of  a  fish  ladder. 

4.  Purpose:  Paint  River  currently 
produces  no  salmon;  colonization  has 
been  prevented  by  the  steep  falls 
located  near  the  mouth.  Fish  ladder 
construction  coupled  with  a  5  year 
slocking  program  would  allow  the 
development  of  self-sustaining  salmon 
runs.  All  5  Alaskan  salmon  species 
would  be  introduced.  Paint  River  would 
be  expected  to  produce  800,000  chum, 
900.000  pink,  225.000  sockeye,  5,000 
kings,  and  7,500  coho  salmon  annually. 

b.  Background  information:  \ 
completed  application  was  received  by 
the  Corps  on  March  22, 1988,  and  a  30 
day  public  notice  describing  the  profect 
was  issued  on  April  29, 198a  The  Public 
Notice  was  sent  to  all  interested  parties 
(on  the  Corps  mailing  list)  including 
appropriate  State  and  Federal  resource 
agencies  to  solicit  comments.  In 
response,  only  letters  of  no  objection  to 
permit  issuance  were  received.  An 
environmental  assessment  was 
completed  on  August  9. 1968.  and  the 
permit  was  issued  on  August  23, 1968. 
The  time  limit  for  completing  the 
authorized  work  is  August  31, 1991. 

6.  Water  quality  certification:  A 
Certificate  of  Reasonable  Assurance 
was  issued  by  the  State  of  Alaska. 
Department  of  Environmental 
Conservation  on  July  12, 1988. 


7.  Coastal  Zone  Management  Act 
Certification:  A  Conclusive  Consistency 
Determination  was  issued  by  the  State 
of  Alaska,  Division  of  Governmental 
Coordination  on  July  11, 198a 

8.  Special  area  designation:  The 
project  site  is  located  approximately  1 
mile  north  of  the  north  boundary  of  the 
McNeil  River  State  Game  Sanctuary. 
This  sanctuary  is  also  listed  on  the 
National  Registry  of  Natural  Landmarks 
(36  CFR  part  62).  The  project  site  is 
approximately  15  miles  from  the  closest 
boundary  of  Katmai  National  Park. 

9.  Additional  information:  Recent 
legislation  passed  by  the  Alaska 
Legislature  designates  the  Paint  River 
corridor  as  part  of  the  McNeil  River 
State  Game  Sanctuary  and  establishes 
the  McNeil  River  State  Game  Refuge 
which  encompasses  the  approximate 
Paint  River  watershed.  This  legislation 
becomes  effective  the  date  the  fish 
ladder  becomes  operational 

10.  Authority:  The  pennit  was  issued 
pursuant  to  section  10  of  the  Rivers  and 
Harbors  Act  of  1899  and  section  404  of 
the  Clean  Wafer  Act.  In  accordance 
with  General  Condition  5  on  the  permit 
form  (ENG  Form  1721),  the  District 
Engineer  may  reevaluate  his  decision  at 
any  time  the  circumstances  warrant. 
Reevaiuation  may  result  in  a 
determination  that  it  is  appropriate  to 
use  the  suspension,  modification,  and 
revocation  procedures  contained  in  33 
CFR  325.7. 

)ohn  O.  Roach  U, 

Deportment  of  the  Army,  Liaison  Officer  to 
the  Federal  Register 

[FR  Doc.  91-18175  Filed  7-3»-01: 8:46  am] 

•ILLMm  cooc  371»-«a-M 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[FAR  Casa  91-27] 

0MB  Clearance  Request  for  Standard 
Form,  Performance  Bond  for  Ottter 
Than  Construction 

AGENCIES:  Department  of  Defense 
POD),  General  Services  Administration 
(GSA],  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  request  for  OMB 
clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a  new 


^nformabon  collection  concerning 
Standard  Form  XX.  Performance  Bond 
for  Other  Than  Construction. 

DATES:  Comments  may  be  submitted  on 
or  before  September  30, 1991. 

ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer,  OMB.  room 
3235.  NEOB,  Washington,  DC  2X003. 
FOR  FURTHER  MFORMATION  CONTACT: 

Mr.  Edward  Loeb,  Office  of  Federal 
Acquisition  PoUcy,  GSA  (202)  501-4547. 

SUPPIJEMBITARY  INFORMATMNC 

A.  Purpose 

The  new  standard  form.  Standard 
Form  XX.  Performance  Bond  for  Other 
Than  Construction,  is  being  proposed  for 
establishment.  This  coincides  with  the 
proposed  rule.  FAR  case  91-27, 
providing  a  contract  clause  governing 
performance  bonds  for  other  than 
construction.  The  terms  and  conditions 
governing  performance  bonds  for 
construction  and  other  than  construction 
may  vary.  The  SF  XX  is  being  created  to 
reflect  these  different  terms  and 
conditions. 

B.  Amiual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  500; 
responses  per  respondent,  5;  total 
annual  responses,  2500;  hours  per 
response,  30;  and  total  response  burden 
hours,  125a 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4041. 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Clearance 
Request  for  Standard  Form  XX. 
Performance  Bond  for  Other  llian 
Construction,  FAR  case  Sl-27  in  all 
correspondence. 

Dated:  July  23, 1091. 
Bevarly  Fayaon. 
FAR  Secretariat 

(PR  Doc  n-18029  Filed  7-30-01;  8:45  am) 
BILLING  cooe  aaaa^ic-M 


DEFENSE  INFORMATION  SYSTEMS 
AGENCY 

Video  Teleconferencing  Industry;  Draft 
MUrtary  Standard 

The  Department  of  Defense  (DoD) 
announces  the  development  of  a  draft 
military  standard,  MIL-STD-18fr-131, 
entitled  Interoperabihty  and 
Performance  Standard  for  Video 
Teleconferencing.  This  draft  standard 
will  state  DoD't  minimum 
interoperability  requirements  as  well  as 
optional  features.  Industry  is  invfted  to 
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review  this  document  for  accuracy  and 
technical  feasibility  and  provide 
comments.  All  information  shall  be 
provided  at  no  cost  to  the  government. 
All  organizations  willing  to  participate 
will  do  so  at  their  own  expense.  Copies 
of  the  draft  standard  may  be  obtained 
from  the  Joint  Tactical  Command, 
Control  and  Commimications  Agency 
(JTC3A).  TBBC  (JTC3A-STT)  (Attn.  Mr. 
Rittenbach),  Fort  Monmouth.  New  Jersey 
07703-5613.  after  22  July  1991.  Only 
WTitten  or  faxed  requests  will  be 
honored.  Fax  numbers  are  (908)-532- 
7773  and  (908)-532-7752.  Request 
industry  comments  be  submitted  to 
JTC3A  no  later  than  23  September  1991. 
Klaus  H.  Rittenbach, 
Electronics  Engineer. 
[FR  Doc.  91-17843  Filed  7-30-91;  8:45  am] 

BILUNQ  COOC  3610-OS-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


summary:  The  Director.  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
30.1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NW..  room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  P.  Liggett  (202)  706-5174. 
SUPfn^MENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public  - 


participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director.  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains'the  followiog: 

(1)  Type  of  review  requested,  e.g.. 
new.  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  ft-om  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  July  25. 1991. 

Mary  P.  Uggett. 

Acting  Director,  Office  of  Information 
Resources  Management 

Onice  of  PostsecoDdary  Education 

Type  of  Review:  New. 

Title:  Institutional  Quality  Conbt)l 
Pilot  Project:  Notice  of  Deadline  Date  for 
Participation  and  Revision  of  Selection 
Criteria. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit;  non-profit  institutions. 

Reporting  Burden— Burden  Hours:  50; 
Responses:  50. 

Recordkeeping  Burden — Burden 
Hours:  0;  Recordkeepers:  0. 

Abstract:  This  form  will  be  used  by 
financial  aid  administrators  in 
demonstrating  their  commitment  to 
quality  control  and  error  reduction  in 
processing  and  awarding  student  aid 
dollars.  The  Department  will  use  the 
information  to  assess  an  institution's 
intent  and  capacity  to  support  the 
program. 

(FR  Doc.  91-18050  Filed  07-30-W;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP91-178-001] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

July  24, 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  July  17, 1991.  tendered  for  filing  to  its 


FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  First  Revised  Sheet  No.  602  and 
Substitute  First  Revised  Sheet  No.  658 
proposed  to  be  effective  August  1. 1991. 

Algonquin  states  it  is  submitting  this 
amended  tariff  filing  to  clarify  the  term 
"new  interruptible  agreement"  in 
reference  to  §  30.2(d)  of  Algonquin's 
tariff  which  simply  established  the  point 
in  time  when  agreements  are  subject  to 
the  first  come,  first  serviced  principles 
set  forth  in  Order  No.  436.  Algonquin 
states  its  tariff  does  not  contain  a 
precise  definition  for  that  term, 
however,  and  for  purposes  of 
clarification.  Algonquin  submits  this 
definition  in  section  1  of  its  general 
terms  and  conditions. 

Algonquin  notes  that  copies  for  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capital  Street.  NE.. 
Washington.  DC  20428,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  July  31. 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  witii  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  Cashell. 
Secretary. 

(FR  Doc.  91-18040  Filed  7-30-91: 8:45  am] 
WLiMM  COOC  crir-oi-ii 


[Docket  No.  ER9(M71-002] 
Central  Maine  Power  Co^  Filing 

July  25. 1991. 

Take  notice  that  on  June  10, 1991 
Central  Maine  Power  Company 
tendered  for  filing,  in  compliance  with 
prior  Commission  orders  in  this  dodcet, 
a  transmission  agreement  between 
Central  Maine  Power  Company  and 
Massachusetts  Municipal  Wholesale 
Electric  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sti-eet,  NE.,  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  2. 1991.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate 
taken,  but  will  not  serve  to  n 
protestants  parties  to  the  pro 
Any  person  wishing  to  becor 
must  file  a  motion  to  intervei 
of  this  filing  are  on  file  with  I 
Commission  and  are  availab 
inspection. 

Lois  D.  CashslL 

Secretary. 

(FR  Doc.  91-18049  Filed  7-30-01; 

BtUJNQ  COOC  STU-OI-M 


[Docket  Na  TA91-1-5S-007] 

Norttiem  Natural  Gas  Co.,  P 
Cttanges  in  F.E.R.C.  Gas  Tar 


)iily  24.  IS 

Take  notice  that  Northern  : 
Gas  Company  (Northern),  on 
1991.  tendered  for  filing  to  be 
of  its  F.E.R.C.  Gas  Tariff.  Thi 
Volume  No.  1  (Volume  No.  1 
Original  Volume  No.  2  (Volui 
Tariff)  the  following  tariff  shi 

Third  RevisMi  Volume  No.  1 

Sixty-Fourth  Revised  Sheet  No.  4 
Ninety-Fourth  Revised  Sheet  No. 
Sixty-Third  Revised  Sheet  No.  41 
Twenty-First  Revised  Sheet  No.  - 
Fourteent-Revised  Sheet  No.  4H 

Original  Vohune  No.  2 

One  Hundred  Second  Revised  Si 
Eighth  Revised  Sheet  No.  iC.a 

Northern  proposes  an  effec 
August  1. 1991.  to  suspend  thi 
Cumulative  Adjustment  from 
demand  and  commodity  rate! 
period  August  1, 1991,  througl 
31, 1991.     I 

Northern  states  that  copies 
filing  were  served  upon  the  ci 
customers  and  interested  stal 
commission. 

Any  person  desiring  to  be  1 
protest  said  filing  should  file 
intervene  or  protest  with  the 
Energy  Regulatory  Commissi( 
North  Capitol  Street,  NE.,  We 
DC  20426,  in  accordance  with 
and  385.211  of  the  Commissio 
and  Regulations.  All  such  mo 
protests  should  be  filed  on  or 
31, 1991.  Protests  will  be  cons 
the  Commission  in  determinii 
appropriate  proceeding,  but  v 
serve  to  make  protestant  part 
proceedings.  Any  person  wis! 
become  a  party  must  file  a  m( 
intervene. 
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ENERGY 

gulatory 

8-001] 

nsmisslon  Co.; 

I  In  FERC  Gas  Tariff 

Mgonquin  Gas 
any  ("Algonquin") 
dered  for  filing  to  its 


FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  First  Revised  Sheet  No.  602  and 
Substitute  First  Revised  Sheet  No.  658 
proposed  to  be  effective  August  1, 1991. 

Algonquin  states  it  is  submitting  this 
amended  tariff  filing  to  clarify  the  term 
"new  interruptible  agreement"  in 
reference  to  §  30.2(d)  of  Algonquin's 
tariff  which  simply  established  the  point 
in  time  when  agreements  are  subject  to 
the  first  come,  first  serviced  principles 
set  forth  hi  Order  No.  436.  Algonquin 
states  its  tariff  does  not  contain  a 
precise  definition  for  that  term, 
however,  and  for  purposes  of 
clarification,  Algonquin  submits  this 
definition  in  section  1  of  its  general 
terms  and  conditions. 

Algonquin  notes  that  copies  for  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capital  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  die  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  July  31, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  widi  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CashelL 
Secretary. 
(PR  Doc.  91-18040  Filed  7-30-91;  8:45  am) 

WUJNa  coot  (717-01-11 


[Dockat  Na  ER90-471-002] 
Central  Maine  Power  Co.;  Filing 

July  25. 1991. 

Take  notice  that  on  June  10, 1991 
Central  Maine  Power  Company 
tendered  for  filing,  in  compliance  with 
prior  Commission  orders  in  this  docket 
a  transmission  agreement  between 
Central  Maine  Power  Company  and 
Massachusetts  Municipal  Wholesale 
Electric  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  widi  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  2. 1991.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
Inspection. 

LoU  D.  CasheU. 

Secretary. 

(FR  Doc.  91-18049  Filed  7-30-01;  8:45  am] 

nUJNO  COOC  1717-01-11 


[Docket  Na  TA91-1-S»-007] 

Northern  Natural  Gas  Co.,  Proposed 
Changes  In  F.E.R.C.  Gas  Tariff    - 

July  24. 1091. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern),  on  July  16, 
1991,  tendered  for  filing  to  become  part 
of  its  F.E.R.C.  Gas  Tariff,  Third  Revised 
Volume  No.  1  (Volume  No.  1  Tariff)  and 
Original  Volume  No.  2  (Volume  No.  2 
Tariff)  the  following  tariff  sheets: 

Third  ReviMd  Volume  No.  1 

Sixty-Fourth  Revised  Sheet  No.  4A 
Ninety-Fourth  Revised  Sheet  No.  4B 
Sixty-Third  Revised  Sheet  No.  4B.1 
Twenty-First  Revised  Sheet  No.  4G.2 
Fourteent-Revised  Sheet  No.  4H 

Original  Vohune  No.  2 

One  Hundred  Second  Revised  Sheet  No.  IC 
Eighth  Revised  Sheet  No.  iC.a 

Northern  proposes  an  effective  date  of 
August  1, 1991,  to  suspend  die  ANGTS 
Cumulative  Adjustment  from  Northern's 
demand  and  commodity  rates  for  the 
period  August  1, 1991,  through  December 
31. 1991.     I 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
31, 1991.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  proceeding,  but  will  not 
serve  to  make  protestant  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 


Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
inspection. 
Loii  D.  CaibelL 
Secretary. 
[FR  Doc.  91-18038  Filed  7-30-91:  8:45  am) 

SILUNO  COOC  ■717-01-M 

[Project  No.  1986  Oregon] 

Oregon  Trail  Electric  Consumers 
Cooperative,  Inc.;  Intent  To  File 
Application  for  a  New  License 

|uly  24, 1991. 

Take  notice  that  the  Oregon  Trail 
Electric  Consumers  Cooperative.  Inc.. 
the  existing  licensee  for  the  Rock  Creek 
Hydroelectric  Project  No.  1986,  filed  a 
timely  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  18  CFR  16.6  of  the  Commissions 
Regulations.  The  original  license  for 
Project  No.  1986  was  issued  effective 
June  30, 1946,  and  expires  June  29. 1996. 

The  project  is  located  on  Rock  Creek, 
a  tributary  of  the  Powder  River,  in  Baker 
County,  Oregon.  The  principal  works  of 
the  Rock  Creek  Project  include  a  low 
concrete  diversion  dam:  a  flume  about 
8.800  feet  long;  a  regulating  forebay  of 
about  7  acre-feet;  a  2,720-foot-long 
penstock:  a  powerhouse  with  a  total 
installed  capacity  of  800  kW;  a 
transmission  line  connection;  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  die  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  3275  Baker  St.,  Baker  City, 
OR  97814  and  2023  Court,  Baker  City. 
OR  97814. 

Pursuant  to  18  CFR  16.8. 16.9  and 
16.10.  each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration  of 
the  existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
I'jne  29. 1994. 
Lois  D.  Casbell. 
Secretary. 
[FR  Doc.  91-18036  Filed  7-30-91;  8:45  amj 

■ILUNO  CODE  S717-01-M 

[Docket  No.  RP8S-60-OOS] 

Overthrust  Pipeline  Co.;  Report  of 
Refunds 

July  24. 1091 

Take  notice  that  on  July  12. 1991, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  its  Report  of  Refunds 
made  in  accordance  with  the  provisions 


of  the  Commission's  Order,  Issued  May 
21, 1991,  Approving  Settlement  with 
Modifications  in  Docket  Nos.  RP85-60- 
000,  and  RP85-6O-O02. 

Overthrust  states  that  it  made  refunds 
of  $11,444,765  to  its  customers  on  )une 
14, 1991  and  June  17, 1991,  inclusive  of 
interest  calculated  in  accordance  with 
S  154.67(c)  of  the  Commission's 
Regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  nde  211  of  the  Commission's  rules 
of  practice  and  Procedure  (18  CFR 
385.211  (1990)).  All  such  protests  should 
be  filed  on  or  before  July  31, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  91-18039  Filed  7-30-91:  8:45  am) 
BILLmO  COOC  (717-01-M 


[Docket  No.  GP91-10-000] 

Complaint;  Rocky  Mountain  Natural 
Gas  Co. 

Issued  July  24, 1991. 

Take  nodce  diat  on  July  5, 1991,  Rocky 
Mountain  Natural  Gas  Company,  a 
Division  of  K  N  Energy,  Inc.  (Rocky 
Mountain)  filed  a  complaint  against  Jack 
J.  Grynberg,  individually  and  as  a 
general  partner  for  the  Greater  Green 
River  Basin  Drilling  Program:  72-73 
(Grynberg),  because  of  an  alleged  failure 
to  refund  $749,736.40  as  required  by 
S  270.101(e)  of  the  Commission's 
regulations.'  Rocky  Mountain  states 
that  gas  sold  to  it  from  the  six  wells  in 
question  was  produced  from  gas 
reserves  committed  or  dedicated  to 
interstate  commerce  within  the  meaning 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  the  sales  must  be  made  at 
the  applicable  NGPA  section  104  price. 
Rocky  Mountain  requests  that  the 
Commission  issue  an  order  requiring 
Grynberg  to  comply  with  section 
270.101(e)  of  the  Commission's 
regulations  by  refunding  to  Rocky 
Mountain  the  amount  of  $740,736.40  for 
payments,  including  interest  thereon, 
v^hich  were  in  excess  of  the  applicable 
maximum  lawful  prices  for  NGPA 
section  104  gas  purchased  by  Rocky 


18  CFR  270.101(e). 
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Mountain  from  Crynberg  under  a  1975 
contract  prior  to  January  1, 1991. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NEL,  Washington. 
DC  20428.  in  accordance  with  rules  211 
or  214  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
petitions  shall  be  filed  within  30  days 
following  publication  of  this  notice  in 
the  Federal  Register.  Protests  will  be 
considered  by  the  Commission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  with  a  motion  to  intervene. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Respondent's  answer  to  the 
complaint  is  also  due  on  or  before  30 
days  following  Federal  Register 
publication. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-18037  Filed  7-30-91;  8:45  am] 

BILLING  CODE  (717-01-«l 


Federal  Register  /  Vol.  56.  No.  147  /  Wednesday,  July  31,  1991  /  Notices 


[Docket  No.  CP89-6-003] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Tariff  FHJng 

jiily  24.  1991. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  July  16. 1991  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  2: 


Original  volume  No.  2 


Original  sheet  Nos.  3951 
through  3970  constituting 
Transco's  Rats  Schedule  X- 
322.  a  firm  gas  transportation 
agreerrwnt  dated  D«cmt)et 
15.  1969  by  and  among 
Transco  and  the  Public  Serv- 
tca  Electric  &  Gas  Company 
(PSE4G) 

Original  sheet  No.  3951 -A. 

F»st  revised  sheet  No.  3951-A_.. 


Proposed 
effective  date 


Dec.  15.  1989 


Apr  1.  1990 
Apr.  10.  1990. 


Transco  states  that  the  Commission 
authorized  the  subject  gas 
transportation  agreement  by  its  Order 
Issuing  Certificate  issued  June  7. 1989  in 
Docket  Nos.  CP37-5-000,  et  a!.  (June  7 
order)  in  which  Transco  was  authorized 
inter  alia,  to  construct  facilities  and 
transport  certain  quantities  of  natural 
gas  commencing  November  15, 1989 
pursuant  to  the  terms  and  conditions  of 
the  precedent  agreement  contained  in 
the  Stipulation  and  Agreement  filed  by 


the  Associated  Perm  East  Customer 
Group  (APEC). 

Transco  later  determined  that  certain 
facilities  which  were  authorized  by  the 
Commission  in  its  June  7  order  would 
not  be  placed  in  service  by  November 
15, 1989.  Therefore,  on  October  25, 1989, 
Transco  filed  an  application  seeking 
authority  to  utilize,  on  an  interim  basis, 
a  portion  of  the  facilities  authorized  by 
the  Commission  in  conjunction  with 
Transco's  SS-2  storage  service  in  order 
to  providee  firm  tranportation  service 
for  the  APEC  customer  group.  On 
December  14, 1989  the  Commission 
issued  in  Docket  No.  CP9O-131-000  an 
Order  Amending  Certificate  For  Limited 
Term  authorizing  the  use  of  the  SS-2 
facilities  until  the  earlier  of  March  31, 
1990  or  the  date  on  which  the  APEC 
facilities  are  placed  in  service.  In  its 
December  14. 1989  order  the 
Commission  also  authorized  interim 
rates  for  the  APEC  service  based  on  the 
revised  cost  of  service  resulting  from  the 
utilization  of  the  SS-2  facilities.  The 
tariff  sheets  submitted  in  the  instant 
filing  proposed  to  be  effective  December 
15, 1989.  the  commencement  date  of  the 
APEC  senice.  reflect  the  interim  rates 
authorized  by  the  Commission. 

Transco  states  it  is  submitting 
Original  Sheet  No.  3951-A  effective 
April  1, 1990  reflecting  the  additional 
APEC  facilities  which  were  placed  into 
service  on  March  31. 1990,  and  that 
these  April  1. 1990  rates  are  the  rates 
which  are  originally  authorized  by  the 
Commission  in  its  Jime  7  Order. 

Transco  states  it  is  also  submitting 
First  Revised  Sheet  No.  3951-A 
proposed  to  be  effective  April  10, 1990  in 
order  to  make  reference  to  Substitute 
Fourth  Revised  Sheet  No.  22  to 
Transco's  Second  Revised  Volume  No.  1 
Tariff,  which  contains  rates  applicable 
to  the  APEC  firm  transportation  service 
effective  April  10. 1990.  and  that  such 
rates  were  accepted  by  the  Office  of 
Pipeline  and  Producer  Regulation  Letter 
Order  issued  May  9, 1990  in  Docket  No. 
RP90-8-003. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to  PSE&G 
and  CNG  Transmission  Corporation, 
and  that  in  accordance  with  provisions 
of  S  154.16  of  the  Commission's 
Regulations,  copies  of  this  filing  are 
available  for  public  inspection,  during 
regular  business  hours,  in  a  convenient 
form  and  place  at  Transco's  main  offices 
at  2800  Post  Oak  Boulevard  in  Houston. 
Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Fedeal 
Energy  Regulatory  Commission,  825 
North  Capital  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  rules  214 


and  211  of  the  Commission's  Rules  of 
Practice  and  Procedures,  18  CFR  385.214 
and  385.211.  All  such  motions  or  protests 
should  be  filed  on  or  before  July  31, 
1991.  Protests  wil  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-18044  Filed  7-30-91;  8:45  am] 

BILLINQ  COOE  eriT-OI-ll 


[Docket  No.  CP8S-391-006] 

Transcontinental  Gas  Pipe  Line  Corp; 
Compliance  Filing 

July  24, 1991. 

Take  notice  that  on  July  22, 1991, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  revised  tariff  sheets  to  its  Volume 
No.  1  and  Volume  No.  2  tariffs  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
order  issued  June  19, 1991  in  the 
reference  dockets. 

Transco  states  that  included  in 
appendix  A  to  its  filing  (Book  1)  are 
revised  tariff  sheets  for  the  locked-in 
period  (April  10. 1990-JuIy  31, 1991). 
Transco  also  states  that  appendix  B  to 
its  filing  contains  tariff  sheets  for  the 
prospective  period  to  be  effective 
August  1. 1991.  including  (i)  An  entire 
new  Third  Revised  Volume  No.  1  FERC 
Gas  Tariff  superseding  Second  Revised 
Volume  No.  1  (Book  1)  and  (ii)  revisions 
to  certain  tariff  sheets  contained  in 
Original  Volume  No.  2  for  the 
prospective  period  (Book  2). 

Transco  refers  the  Commission's  and 
the  parties'  particular  attention  to  the 
following  aspects  of  the  instant 
compliance  filing: 

1.  Transco  hereby  reserves  the  right  to 
make  changes  to  the  enclosed  taritT  sheets 
based  upon  the  Comniission's  rehearing  order 
on  the  June  19  Order  of  any  successor 
rehearing  orders; 

2.  Transco  has  filed  fuel  retention  factors  to 
t)e  effective  August  1. 1991  under  the  fuel 
tracking  mechanistn  approved  as  part  of  the 
Rate  Settlement  which  fuel  retention  factors 
are  based  on  the  date  submitted  in  Transco's 
fuel  tracking  filing  of  March  11. 1991  in 
Docket  No.  TM91-7-29-000  and  designed  on 
the  throughput  and  allocation  methodology 
underlying  the  prospective  rates  under  the 
Rale  Settlement  For  the  period  April  10, 
1990-July  31. 1991.  Transco  proposes  to  utilize 
the  locked-in  fuel  retention  factors  included 
in  the  Rate  Settlement: 


3.  As  provided  for  in  the  June 
Transco  has  proposed  in  \  6.4  ol 
S.'hedule  FT  a  formula  for  withe 
Eminenance  Storage  Service  wh 
from  the  formula  suggested  by  tl 
Commission  in  the  June  19  Orde 
Transco  submits,  is  a  more  equi 
workable  formula  because  the  C 
formula  regarding  returns  of  prii 
withdrawals  would  unduly  favo 
with  larger  FT  contract  demand 

4.  Transco  has  made  several  c 
format  of  the  imbalance  "cash-c 
set  forth  in  section  5  of  the  FT  a: 
Schedules  which  appear  approp 
of  the  modifications  required  by 
Order. 

5.  For  the  prospective  period, 
removed  its  former  curtailment  | 
from  its  tariff  and  has  included  i 
13  of  its  General  Terms  and  Cor 
provides  a  ciuiailment  plan  in  a 
the  requirements  of  the  ]une  19  I 

Transco  states  that  copies 
were  mailed  to  all  parties  in 
reference  GIC  Settlement  an 
Settlement. 

Any  person  desiring  to  pre 
filing  should  file  a  protest  wi 
Federal  Energy  Regulatory  C 
825  North  Capitol  Street.  NE 
Washington.  DC  20426,  in  ac 
with  rule  211  of  the  Commisi 
of  Practice  and  Procedure  18 
385.211.  All  such  protests  shi 
on  or  before  July  31. 1991.  Pr 
be  considered  by  the  Commi 
determining  the  appropriate 
taken,  but  will  not  serve  to  r 
protestants  parties  to  the  pre 
Copies  of  this  filing  are  on  fi 
Commission  and  are  availafa 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-18042  Filed  7-30-91 

BILUNO  COOC  (Tir-OI-H 


[Docket  No.  RP91-197-000] 
UnHed  Gas  Pipe  Une  Co^  T 

July  24, 1991. 

Take  notice  that  on  July  1( 
United  Gas  Pipe  Line  Comp£ 
("United")  tendered  for  filinj 
acceptance,  pursuant  to  part 
Federal  Energy  Regulatory 
Commission's  ("Commission 
Regulations  Under  the  Natui 
certain  tariff  sheets  to  its  FE 
Tariff.  Second  Revised  Volui 
implement  the  provisions  of 
experimental  capacity  broke 
program  authorized  on  the  h 
Offshore  System  ("HIOS ")  a 
Offshore  System  ("UTOS "). 
proposes  a  July  31, 1991  effei 

United  states  that  on  Octo 
in  HIOS'  Docket  No.  RP89-3; 
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tenn  East  Customer 

ietermined  that  certain 
vere  authorized  by  the 
s  June  7  order  would 
service  by  November 
re.  on  October  25, 1989, 
application  seeking 
:e,  on  an  interim  basis, 
acilities  authorized  by 
in  conjunction  with 
torage  service  in  order 
Iranportation  service 
tomer  group.  On 
19  the  Commission 
No.  CP9O-131-000  an 
Certificate  For  Limited 
the  use  of  the  SS-2 
!  earlier  of  March  31, 
)n  which  the  APEC 
ed  in  service.  In  its 
fl  order  the 
authorized  interim 
C  service  based  on  the 
rvice  resulting  from  the 
SS-2  facilities.  The 
litted  in  the  instant 
be  effective  December 
nencement  date  of  the 
lect  the  interim  rates 
Commission, 
it  is  submitting 
».  3951-A  effective 
cting  the  additional 
hich  were  placed  into 
31. 1990,  and  that 
3  rates  are  the  rates 
Uy  authorized  by  the 
I  June  7  Order, 
it  is  also  submitting 
et  No.  3951-A 
Fective  April  10, 1990  in 
jrence  to  Substitute 
leet  No.  22  to 
Revised  Volume  No.  1 
ains  rates  applicable 
transportation  service 
1990,  and  that  such 
ed  by  the  Office  of 
ucer  Regulation  Letter 
9, 1990  in  Docket  No. 

Jiat  copies  of  the 
leing  mailed  to  PSE&G 
ssion  Corporation, 
lance  with  provisions 
Commission's 
8  of  this  filing  are 
ic  inspection,  during 
ours,  in  a  convenient 
Transco's  main  offices 
loulevard  in  Houston, 

iring  to  be  heard  or  to 
should  file  a  motion  to 
9t  with  the  Fedeal 
Commission,  825 
et.  NE.,  Washington, 
dance  with  rules  214 


and  211  of  the  Commission's  Rules  of 
Practice  and  Procedures,  18  CFR  385.214 
and  385.211.  All  such  motions  or  protests 
should  be  filed  on  or  before  July  31, 
1991.  Protests  wil  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-18044  Filed  7-30-91;  8;45  am] 

BILLINQ  COOE  6717-01-M 


IDocket  No.  CP88-391-006] 

Transcontinental  Gas  Pipe  Line  Corp; 
Compliance  Filing 

Iu!y24, 1991. 

Take  notice  that  on  July  22. 1991. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  revised  tariff  sheets  to  its  Volume 
No.  1  and  Volume  No.  2  tariffs  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
order  issued  June  19, 1991  in  the 
reference  dockets. 

Transco  states  that  included  in 
appendix  A  to  its  filing  (Book  1)  are 
revised  tariff  sheets  for  the  locked-in 
period  (April  10, 1990-July  31, 1991). 
Transco  also  states  that  appendix  B  to 
its  filing  contains  tariff  sheets  for  the 
prospective  period  to  be  effective 
August  1. 1991.  including  (i)  An  entire 
new  Third  Revised  Volume  No.  1  FERC 
Gas  Tariff  superseding  Second  Revised 
Volume  No.  1  (Book  1)  and  (ii)  revisions 
to  certain  tariff  sheets  contained  in 
Original  Volume  No.  2  for  the 
prospective  period  (Book  2). 

Transco  refers  the  Commission's  and 
the  parties'  particular  attention  to  the 
following  aspects  of  the  instant 
compliance  filing: 

1.  Transco  hereby  reserves  the  right  to 
make  changes  to  the  enclosed  tariiT  sheets 
based  upon  the  Commission's  rehearing  order 
on  the  June  19  Order  of  any  successor 
rehearing  orders; 

.  2.  Transco  hat  filed  fuel  retention  factors  to 
be  effective  August  1. 1991  under  the  fuel 
tracking  mechanism  approved  as  part  of  the 
Rate  Settlement  which  fuel  retention  factors 
are  based  on  the  date  submitted  in  Transco's 
fuel  tracking  filing  of  March  11, 1991  in 
Docket  No.  TM91-7-2*-000  and  designed  on 
the  throughput  and  allocation  methodology 
underiying  the  prospective  rates  under  the 
Rate  Settlement  For  the  period  April  10, 
1990-July  31. 1991.  Transco  proposes  to  utilize 
the  locked-in  fuel  retention  factors  included 
in  the  Rate  Settlement 


3.  As  provided  for  in  the  June  19  Order, 
Transco  has  proposed  in  \  6.4  of  Rate 
Srhedule  FT  a  formula  for  withdrawals  from 
Eminenance  Storage  Service  which  differs 
from  the  formula  suggested  by  the 
Commission  In  the  June  19  Order,  but  which. 
Transco  submits,  is  a  more  equitable  and 
workable  formula  because  the  Commission's 
formula  regarding  returns  of  prior 
withdrawals  would  unduly  favor  customers 
with  larger  FT  contract  demands. 

4.  Transco  has  made  several  changes  to  the 
format  of  the  imbalance  "cash-out"  program 
set  forth  in  section  5  of  the  FT  and  IT  Rate 
Schedules  which  appear  appropriate  in  view 
of  the  modifications  required  by  the  June  19 
Order. 

5.  For  the  prospective  period.  Transco  has 
removed  its  former  curtailment  provisions 
from  its  tariff  and  has  included  a  new  section 
13  of  its  General  Terms  and  Conditions  which 
provides  a  ciulailment  plan  in  accord  with 
the  requirements  of  the  June  19  Order. 

Transco  states  that  copies  of  the  filing 
were  mailed  to  all  parties  hi  the 
reference  GIC  Settlement  and  Rate 
Settlement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  July  31. 1991,  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-18042  Filed  7-30-91;  8:4S  amj 
MLUNO  cooc  STir-OI-H 


[Docket  No.  RP91-197-000] 

United  Qa«  Pipe  Une  Co.;  Tariff  Filing 

July  24, 1991. 

Take  notice  that  on  July  16, 1991. 
United  Gas  Pipe  Line  Company 
("United")  tendered  for  filing  and 
acceptance,  pursuant  to  part  154  of  the 
Federal  Energy  Regiilatory 
Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act, 
certain  tariff  sheets  to  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1,  to 
implement  the  provisions  of  an 
experimental  capacity  brokering 
program  authorized  on  the  High  Island 
Offshore  System  ("HIOS ")  and  U-T 
Offshore  System  ("UTOS").  United 
proposes  a  July  31, 1991  effective  date. 

United  states  that  on  October  30, 1990, 
in  HIOS"  Docket  No.  RP89-37-000,  et  al, 


a:id  in  UTOS'  Docket  No.  RP83-3&-000, 
el  a!.,  respectively  the  Commission 
issued  an  "Order  Approving 
Uncontested  Settlement,  Amending 
Blanket  Certificate,  and  Granting  a 
Request  for  Waiver,"  which,  among 
other  things,  authorized  an  experimental 
capacity  brokering  program  ("Brokering 
Program")  for  firm  transportation 
capacity  on  the  HIOS  and  UTOS 
systems. 

United  states  that  it  currently  holds 
firm  transportation  capacity  rights  on 
the  HIOS  and  UTOS  systems  and    . 
accordingly  may  choose  to  broker  its 
firm  transportation  capacity  rights  to  a 
third-party  assignee  pursuant  to  the 
provisions  of  HIOS'  and  UTOS' 
Brokering  Programs.  United  states  that 
the  October  30. 1990  order  and  HIOS* 
and  UTOS'  respective  tariffs  require 
certain  preconditions  to  participation  in 
the  brokering  programs.  First,  an 
interstate  pipeline  must  have  accepted  a 
blanket  certificate  of  public  convenience 
and  necessity  under  subparts  G  and/or 
K  of  part  284  of  the  Commission's 
Regulations.  Second.  HIOS'  and  UTOS' 
tariffs  require  that  an  interstate  pipeline 
must  also  have  on  file  with  the 
Commission  tariff  sheets  that  (i)  Reflect 
the  pertinent  procedures  and  conditions 
set  forth  in  the  brokering  programs;  and 
(ii)  provide  for  the  establishment  of  an 
open  season  for  the  allocation  of 
assignable  capacity.  Accordingly,  in 
compliance  with  the  Commission's 
October  30. 1990  order  and  HIOS'  and 
UTOS'  tariffs.  United  is  tendering 
certain  tariff  sheets  which,  when 
accepted  and  permitted  to  become 
effective,  will  provide  for  the  brokering 
of  its  firm  transportation  capacity  rights 
on  the  HIOS  and  UTOS  systems  and 
provide  for  an  open  season  to  initiate 
brokering  activity. 

For  good  reason  shown  United 
requests  that  the  Commission  grant 
waiver  of  the  30-day  minimum  notice 
period  as  allowed  in  S  154.51  of  the 
Commission's  Regulations.  United 
proposes  a  15-day  notice  period  which 
would  facilitate  the  entry  of  United  and 
lis  customers  into  brokering  activity. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  \\  385.214 
and  351.211  of  18  CFR.  All  such  motions, 
or  protests  should  be  filed  on  or  before 
July  31. 1991.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 

for  public  inspection  in  the  Public 

Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-18041  Filed  7-30-61;  8:45  am] 

■iLUNO  cooc  vry^<^^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3979-31 

Invitation  for  Submittal  to  the  Vendor 
Information  System  for  Innovative 
Treatment  Technologies  (VISITT) 

AQENCV.  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  invitation. 

summary:  EPA's  Technology  Innovation 
Office  (TIO),  of  the  Office  of  Solid 
Waste  and  Emergency  Response,  is 
announcing  an  invitation  for  Submittal 
for  participation  in  VISITT.  VISITT  is  a 
new  database  being  developed  by  EPA 
to  provide  current  Lnformation  on 
innovative  treatment  technologies  for 
remediation  of  contaminated  hazardous 
waste  sites,  soil,  and  ground  water.  This 
database  will  contain  technology 
information  submitted  by  developers, 
manufacturers,  and  supphers  of 
innovative  treatment  technology 
equipment  and  services.  VISITT  will 
provide  a  means  for  treatment 
technology  vendors  to  make  their 
products  and  capabilitieB  known.  By 
meeting  the  below-mentioned 
requirements  and  completing  the  Vendor 
Information  Form,  vendors  can  be 
included  in  this  database. 
DATES:  The  first  release  of  VISITT  is 
scheduled  for  early  1992;  complete 
information  submitted  by  September  30, 
1991,  will  be  eligible  for  inclusion  in  that 
release. 

AODRUSES:  The  Vendor  Information 
Form  (EPA/540/2-91/011)  is  available 
from  EPA/ORD  Publications  at  (513) 
569-7562.  Submit  completed  Vendor 
Information  Forms  to:  System  Operator, 
VISITT,  PRC  Environmental 
Management.  Inc..  1505  Planning 
Research  Drive.  McLean,  VA  22102. 
IK>R  nmTHER  INFORMATION  CONTACT: 
The  VISITT  Hotline  at  1-800-245-4505. 
SUPPtEMENTARY  INFORMATION:  EPA 
anticipates  that  VISITT  will  be  used  by 
hundreds  of  professionals  responsible 
for  the  cleanup  of  Superfund  sites, 
RCRA  corrective  action  sites,  state-led 
cleanups,  federal  facility  restoration 
programs,  and  remedial  actions  at 
leaking  underground  storage  tank  (UST) 
sites.  The  database  will  allow  users  to 
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screen  technologies  for  consideration  in 
engineering  feasibility  studies,  and  to 
identify  vendors  who  provide 
treatability  studies  and  cleanup 
services. 

The  database  will  contain  information 
on  vendors  of  innovative  technologies 
that  treat  ground  water  in  situ,  as  well 
as  soils,  sludges,  and  sediments. 
Examples  of  technologies  included  are 
soil  washing,  thermal  desorption. 
bioremediation.  solvent  extraction,  and 
in  situ  vitrification.  VISITT  will  not 
include  more-established  technologies — 
incineration,  solidification/stabilization, 
and  traditional  pump-and-treat  ground 
water  remediation.  Technologies  may  be 
at  bench,  pilot,  or  full  scale. 

VISITT  will  contain  the  following 
minimum  vendor  information,  as 
submitted  in  full  by  vendors:  company 
information  (name,  address,  contacts, 
and  phone  number):  technology 
description;  technology  advantages  and 
limitations:  and  apphcable  media, 
wastes,  and  contaminants.  Additional 
optional  information  includes: 
performance  data,  waste  limitations. 
unit  costs  and  factors  affecting  costs, 
available  hardware/capacity,  project 
names  and  contacts,  permits  obtained, 
treatability  study  capabilities,  and 
references. 

Technology  vendors  will  provide 
information  direcUy  to  EPA's  TIO  for 
insertion  in  the  database,  which  will  be 
updated  at  least  annually.  Vendors  must 
verify  or  update  the  information  at  least 
once  a  year  to  remain  in  the  database. 
The  information  contained  in  this 
invitation  for  Submittal  is  approved  by 
the  Office  of  Management  and  Budget 
under  0MB  Control  Number  2050-0114. 

Dated:  July  23. 1991. 
Don  R.  CUy. 

Assistant  Administrator.  Office  of  Solid 

Waste  and  Emergency  Response. 

(FR  Doc.  91-18110  Filed  7-30-91;  8:45  am) 

BILUNQ  CODE  •SW-SO-M 


(OPP-tJD091.  FRL-3932-5] 

Ultra  Tectmologlst;  Inc.;  Transfer  of 
Data 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  is  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food.  Drug,  and 
CosmeHc  Act  (FFDCA).  Ultra 
Technologist  Inc.  has  been  awarded  a 


contract  to  perform  work  for  the  EPA 
Office  of  Pesticide  Programs,  and  will  be 
provided  access  to  certain  information 
submitted  to  EPA  under  FIFRA  and  the 
FFDCA.  Some  of  this  information  may 
have  been  claimed  to  be  confidential 
business  information  (CBI)  by 
submitters.  This  information  will  be 
transferred  to  Ultra  Technologist  Inc. 
consistent  with  the  requirements  of  40 
CFR  2.307  (h)(3)  and  2.308(h)(2).  This 
transfer  will  enable  Ultra  Technologist 
Inc.  to  fulfill  the  obligations  of  the 
contract  and  serves  to  notify  affected 
persons. 

DATES:  Ultra  Technologist  Inc.  will  be 
given  access  to  this  information  no 
sooner  than  August  5. 1991. 
FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Clare  Grubbs.  Program 
Management  and  Support  Division 
(H7502C),  Office  of  Pesticide  Programs, 
Environmental  Protectipn  Agency,  401  M 
St.,  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm.  212, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  (703)  557-4460. 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-D1-0017.  Ultra 
Technologist  Inc.  will  provide  technical 
support  services  to  the  Office  of 
Pesticide  Programs  (OPP).  Special 
Review  and  Registration  Division.  In 
support  of  these  services,  Ultra 
Technologist  Inc.  will  assist  with  the 
design  and  development  of  data  systems 
that  will  be  compatible  with  other  EPA 
and  Office  of  Pesticide  Programs 
personal  computers  and  office 
automation.  This  contract  involves  no 
subcontractor. 

The  Office  of  Pesticide  Programs  has 
determined  that  access  by  Ultra 
Technologist  Inc.  to  information  on  all 
pesticide  chemicals  is  necessary  for  the 
performance  of  this  contract. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3. 4.  6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2).  the  contract  with 
Ultra  Technologist  Inc.  prohibits  use  of 
the  information  for  any  purpose  other 
than  purposes  specified  in  the  contract; 
prohibits  disclosure  of  the  information 
in  any  form  to  a  third  party  without 
prior  written  approval  from  the  Agency; 
and  requires  that  each  official  and 
employee  of  the  contractor  sign  an 
agreement  to  protect  the  information 
from  unauthorized  release  and  to  handle 
it  in  accordance  with  the  FIFRA 
Information  Security  Manual.  In 
addition.  Ultra  Technologist  Inc.  is 
required  to  submit  for  EPA  approval  a 


security  plan  under  which  any  CBI  will 
be  secured  and  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to  this 
contractor  until  the  above  requirements 
have  been  fully  satisfied.  Records  of 
information  provided  to  this  contractor 
will  be  maintained  by  the  Project  Officer 
for  this  contract  in  the  EPA  Office  of 
Pesticide  Programs.  All  information 
supplied  to  Ultra  Technologist  Inc.  by 
EPA  for  use  in  connection  with  this 
contract  will  be  returned  to  EPA  when 
Ultra  Technologist  Inc.  has  completed 
its  work. 

Dated:  July  11. 1991. 
Douglas  0.  CompL 

Director,  Office  of  Pesticide  Pmgrams. 
(FR  Doc.  91-17931  Filed  7-30-91:  8:45  am] 

BILUNO  CODE  KtOSO-f 

[OPP-5071B;  FRL-3879-31 

Issuance  of  Experimental  Use  Permits 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172.  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
use  purposes. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (H7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway.  Arlington,  VA. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

issued  the  following  experimental  use 
permits: 

275-EUP-60.  Renewal.  Abbot 
Laboratories,  Chemical  and  Agricultural 
Products  Division,  1401  Sheridan  Road, 
North  Chicago.  IL  60064.  This 
experimental  use  permit  allows  the  use 
of  7.249  grams  of  the  plant  growth  ^ 

regula  tor  N-(phenylmethyl]  -l//-purine-6- 
amine  on  390  acres  of  apples  to  evaluate 
its  use  as  a  thinning  agent.  The  program 
is  authorized  only  in  the  States  of 
California.  Georgia.  Illinois.  Indiana. 
Massachusetts.  Michigan.  Missouri. 
New  Jersey.  New  York.  North  Carolina, 
Ohio.  Oregon,  Pennsylvania,  Tennessee, 
Virginia.  Washington.  West  Virginia, 
and  Wisconsin.  The  experimental  use 


permit  is  effective  from  May 
May  13. 1992.  A  permanent  t< 
residues  of  the  active  ingredi 
apples  has  been  established  I 
180.376).  (Robert  Taylor,  PM 
CM  #2.  (703-557-1800)) 

24l-EUP~l20.  Renewal.  Ar 
Cyanamid  Company.  P.O.  Bo 
Princeton,  NJ  08543.  This  exp 
use  permit  allows  the  use  of : 
pounds  of  the  chemical  hybri 
agent  potassium  3,4-dichloro 
isolhiazolecarboxylate  on  a  i 
900  acres  of  cotton  to  evalual 
effects  of  th«  hybridizing  age 
cotton  seed.  The  program  is  i 
only  in  the  State  of  Arizona, 
experimental  use  permit  is  ef 
from  April  12, 1991  to  April  L 
(Robert  Taylor,  PM  25.  Rm.  Z 
(703-557-1800)1 

241-EUP-122.  Issuance.  Ar 
Cyanamid  Company,  P.O.  Bo 
Princeton,  NJ  06543.  This  exp 
use  permit  allows  the  use  of; 
of  the  herbicide  (±)-2-[4.5-dil 
methyl-4-(l-methylethyl)-5-05 
imidazol-2-ylj-5-ethyl-3- 
pyridinecarboxylic  acid  on  4< 
field  com  to  evaluate  the  con 
various  broadleaf  weeds  and 
The  program  is  authorized  or 
States  of  Colorado,  Illinois,  I( 
Indiana,  Kansas.  Kentucky,  h 
Missouri.  Nebraska,  Ohio,  an 
Wisconsin.  The  experimental 
is  effective  from  March  1. 19£ 
1, 1993.  This  permit  is  issued 
limitation  that  all  treated  cro 
destroyed  or  used  for  researc 
only.  (Robert  Taylor,  PM  25, 1 
CM  #2.  (70J-567-1800)) 

7969-EUP-2S.  Renewal.  'Bt\ 
Corporation.  Agricultural  Ch( 
Division,  P.O.  Box  13528.  Res 
Triangle  Park.  NC  2770»-352{ 
experimental  use  permit  alio' 
of  1.500  pounds  of  the  herbici 
dichloro-8-qttinotinecarboxyl 
4,000  acres  of  rice  to  evaluatt 
control  of  various  weeds.  Thi 
is  authorized  only  in  the  Stati 
Arkansas,  Louisiana.  Mississ 
Missouri,  and  Texas.  The  exp 
use  permit  is  effective  from  K 
1991  to  March  2a  1992.  (Robe 
PM  25.  Rm.  245.  CM  #2.  (703- 

7969-EUP-27.  Extension.  B 
Corporation,  Agricultural  Chi 
Division.  P.O.  Box  13528.  Res 
Triangle  Park,  NC  27709-352J 
experimental  use  permit  allo^ 
of  4,575  pouads  of  the  herbici 
dichloro-8-quinonnecaiboxyl 
4.575  acres  ot  turf  to  evaluate 
of  various  weeds.  The  progra 
authorized  only  in  the  States 
California,  Delaware,  Georgi; 
Indiaiia,  Kentucky,  Maryland 
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security  plan  under  which  any  CBI  will 
be  secured  and  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to  this 
contractor  until  the  above  requirements 
have  been  fiilly  satisfied.  Records  of 
information  provided  to  this  contractor 
will  be  maintained  by  the  Project  Officer 
for  this  contract  in  the  EPA  Office  of 
Pesticide  Programs.  All  information 
supplied  to  Ultra  Technologist  Inc.  by 
EPA  for  use  in  connection  with  this 
contract  will  be  returned  to  EPA  when 
Ultra  Technologist  Inc.  has  completed 
its  work. 

Dated:  July  11. 1991. 
Douglas  D.  Compt 

Director,  Office  of  Pesticide  Programs. 
(PR  Doc.  91-17931  Filed  7-30-91;  8:45  am] 

BILUNQ  CODE  tSeO-SO-F 

(OPP-50716;  FRL-3879-31 

Issuance  of  Experimental  Use  Permits 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172.  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
use  purposes. 

FOB  FURTHER  MFORMATiON  CONTACT:  By 
mail:  Registration  Division  (H7505C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway.  Arlington.  VA. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

issued  the  following  experimental  use 
permits: 

275-EUP-60.  Renewal.  Abbot 
Laboratories.  Chemical  and  Agricultural 
Products  Division,  1401  Sheridan  Road, 
North  Chicago.  IL  60064.  This 
experimental  use  permit  allows  the  use 
of  7.249  grams  of  the  plant  growth  ^ 

regulator  N-(phenylmethyl]-l//-purine-6- 
amine  on  390  acres  of  apples  to  evaluate 
its  use  as  a  thinning  agent.  The  program 
is  authorized  only  in  the  States  of 
California.  Georgia.  Illinois.  Indiana. 
Massachusetts.  Michigan.  Missouri. 
New  Jersey.  New  York.  North  Carolina. 
Ohio.  Oregon.  Pennsylvania.  Tennessee, 
Virginia.  Washington.  West  Virginia, 
and  Wisconsin.  The  experimental  use 


permit  is  effective  from  May  13, 1991  to 
May  13. 1992.  A  permanent  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
apples  has  been  established  (40  CFR 
180.376).  (Robert  Taylor.  PM  25.  Rm.  245. 
CM  #2,  (703-557-1800)) 

24l-EUP~l20.  Renewal.  American 
Cyanamid  Company.  P.O.  Box  400. 
Princeton.  NJ  08543.  This  experimental 
use  permit  allows  the  use  of  1.440 
pounds  of  the  chemical  hybridizing 
agent  potassium  3.4-dichloro-S- 
isolhiazolecarboxylate  on  a  maximum  of 
900  acres  of  cotton  to  evaluate  the 
effects  of  the  hybridizing  agent  on 
cotton  seed.  The  program  is  authorized 
only  in  the  State  of  Arizona.  The 
experimental  use  permit  is  effective 
from  April  12. 1991  to  April  12. 1993. 
(Robert  Taylor.  PM  25.  Rm.  245,  CM  #2. 
(703-557-1800)) 

241-EUP~122.  Issuance.  American 
Cyanamid  Company,  P.O.  Box  400. 
Princeton,  NJ  06543.  This  experimental 
use  permit  allows  the  use  of  25  pounds 
of  the  herbicide  (±)-2-[4,5-dihydro-4- 
methyl-4-(l-methylethyl)-5-oxo-l//- 
imidazoI-2-ylj-5-ethyl-3- 
pyridinecarboxylic  acid  on  400  acres  of 
field  com  to  evaluate  the  control  of 
various  broftdleaf  weeds  and  grasses. 
The  program  is  authorized  only  in  the 
States  of  Colorado,  Illinois,  Iowa. 
Indiana,  Kansas,  Kentucky,  Minnesota, 
Missouri,  Nebraska,  Ohio,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  March  1. 1991  to  March 
1, 1993.  This  permit  is  issued  with  the 
limitation  that  all  treated  crops  are 
destroyed  or  used  for  research  purposes 
only.  (Robert  Taylor.  PM  25.  Rm.  245. 
CM  #2.  (703-557-1800)) 

7969-EI/P-25.  Renewal.  BASF 
Corporation.  Agricultural  Chemicals 
Division.  P.O.  Box  13528.  Research 
Triangle  Park.  NC  27709-352a  This 
experunental  use  permit  allows  the  use 
of  1.500  pounds  of  the  herbicide  3.7- 
dichloro-8-qttinotinecarboxylic  acid  on 
4,000  acres  of  rice  to  evaluate  the 
control  of  various  weeds.  The  program 
is  authorized  only  in  the  States  of 
Arkansas,  Louisiana.  Mississippi. 
Missouri,  aad  Texas.  The  experimental 
use  permit  is  effective  from  March  20. 
1991  to  March  2a  1992.  (Robert  Taylor, 
PM  25.  Rm.  245.  CM  ^2.  (703-557-1800)) 

7969-EUP-27.  Extension.  BASF 
Corpora tion>  Agricultural  Chemicals 
Division.  P.O.  Box  13528,  Research 
Triangle  Park,  NC  27709-3528.  This 
experimental  use  permit  allows  the  use 
of  4.575  pounds  of  the  herbicide  3.7- 
dichloro-8-quinoIInecaiboxylic  acid  on 
4.575  acres  of  turf  to  evaluate  the  control 
of  various  weeds.  The  program  is 
authorized  only  in  the  States  of 
California.  Delaware.  Georgia.  Illinois. 
Indiana.  Kentucky.  Maryland.  Michigan, 


Mississippi.  Missouri.  New  Jersey.  New 
York.  North  Carolina.  Ohio,  Oregon. 
Pennsylvania,  Rhode  Island,  and 
Virginia.  Tbe  experimental  use  permit  is 
effective  from  January  1. 1991  to 
December  31. 1991.  (Robert  Taylor.  PM 
25.  Rm.  245.  CM  #2.  (703-557-1800)) 

7969-EUP-29.  Renewal.  BASF 
Corporation,  A^iculturai  Chemicals 
Division.  P.O.  Box  13528,  Research 
Triangle  Park.  NC  27709-3528.  This 
experimental  use  permit  allows  the  use 
of  36  pounds  of  the  herbicide  3.7- 
dichloro-A-qMinolinecarboxylic  acid  on 
180  acres  of  sorghum,  soybeans,  and 
spring  wheat  to  evaluate  the  control  of 
various  weeds.  The  program  is 
authorized  only  in  the  States  of 
Arkansas.  Idaho.  Illinois.  Indiana. 
Kansas,  Minnesota.  Mississippi. 
Missouri.  Montana.  Nebraska.  North 
Dakota.  Oklahoma,  South  Dakota, 
Tennessee,  Texas,  and  Washington.  The 
experimental  use  permit  is  effective 
from  May  21, 1991  to  December  1, 1901. 
This  permit  is  issued  with  the  limitation 
that  all  crops  are  destroyed  or  used  for 
research  purposes  only.  (Robert  Taylor, 
PM  25.  Rm.  245,  CM  #2,  (703-557-1800)) 

loa-EUP-92.  Issuance.  Ciba-Geigy 
Corporation.  P.O.  Box  18300. 
Greensboro.  NC  27419.  This 
experimental  use  permit  allows  the  use 
of  1.240  pounds  of  the  plant  growth 
regulator  4-(cyclopropyl-o-hydroxy- 
methylene)-3.5-dioxo- 
cyclohexanecarboxylic  acid  ethyl  ester 
on  615  acres  of  turf  grasses  to  evaluate 
the  control  of  the  growth  of  turf  grasses. 
The  program  is  authorized  only  in  the 
States  of  Alabama.  Arkansas. 
California,  Colorado,  Connecticut, 
Florida.  Georgia,  Illinois.  Indiana.  Iowa. 
Kansas.  Kentucky.  Louisiana.  Maryland, 
Massachusetts.  Michigan.  Minnesota. 
Mississippi.  Missouri.  New  York.  North 
Carolina.  Ohio.  Oklahoma.  Oregon, 
Pennsylvania.  South  Carolina, 
Termessee,  Te.xas,  Virginia,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  April  18. 1991  to  April 
18, 1992.  Goanne  Miller,  PM  23.  Rm.  237, 
CM  #2,  (703-557-1830)) 

56336-EUP-2.  Issuance.  Consep 
Membranes,  Inc.,  c/o  Walter  Talarek, 
Esq.,  1577  Springhili  Road,  Suite  600, 
Vienna,  VA  22182-7501.  This 
experimental  use  permit  allows  the  use 
of  367  pounds  of  the  pheromone  {E.E\- 
8.10-dodecadien-l-ol  on  3,000  acres  of 
apples,  pears,  and  walnuts  to  evaluate 
the  control  of  codling  moths.  The 
program  is  authorized  only  in  the  States 
of  California.  Colorado.  Michigan,  New 
Mexico,  New  York,  Oregon,  Texas, 
Utah,  Vicginia,  Washingtoa  and  West 
Virginia.  The  experimental  use  permit  is 
effective  from  April  10. 1991  to  October 


1. 1992.  (Phil  Hutton.  PM  17.  Rm.  202.  CM 
#2.  (703-557-2690)) 

62719-EUP~13.  Issuance.  DowElanco. 
9002  Purdue  Road.  Quad  IV. 
Indianapolis.  IN  40266-1189.  This 
experimental  use  permit  allows  the  use 
of  15.35  pounds  of  the  herbicide  N-(2,6- 
difluorophenyl)-5-inethyl(1.2.4)triazolo 
1.5-a-pyrimidine-2-Bulfonamide  on  102 
acres  of  com  and  soybeans  to  evaluate 
the  control  of  broadleaf  weeds.  The 
program  is  authorized  only  in  the  States 
of  Arkansas.  Georgia,  Illinois,  Indiana, 
Iowa,  Michigan,  Minnesota,  Mississippi, 
Missouri,  Nebraska.  North  Carolina, 
Ohio,  South  Dakota,  Tennessee,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  March  8. 1991  to  March 
8,  l992.  This  permit  is  issued  with  the 
limitation  that  all  treated  crops  are 
destroyed  or  used  for  research  purposes 
only.  (Joanne  Miller.  PM  23.  Rm.  237.  CM 
#2.  (703-557-1830)) 

352-EUP-146.  Extension.  E.I.  duPont 
de  Nemoiu^  ft  Company,  Inc., 
Agricultural  Products  Department. 
Barley  Mill  Plaza.  Wilmington.  DE 
19880-0038.  This  experimental  use 
permit  allows  the  use  of  2.500  pounds  of 
the  herbicide  methyl  2[{[[|(4,6- 
dimethoxypyrimidin-2- 
yl)amino]carbonylj 
aminojsulfbnyljmethj'ljbenzoate. 
bensulfuron  methyl  on  2.730  aquatic 
acres  of  canals,  lakes,  ponds,  and 
reservoirs.  The  program  is  authorized 
only  in  the  States  of  Alabama,  Arizona, 
California,  Colorado.  Delaware.  Florida, 
Georgia,  Idaha  Kentucky.  Maryland. 
Michigan,  Minnesota.  Mississippi, 
Montana.  New  Jersey,  North  Carolina, 
Oregon,  Pennsylvania,  South  Carolina, 
Tennessee,  Texas.  Washington,  and 
Wyoming.  The  experimental  use  permit 
is  effective  from  January  6, 1991  to 
January  6. 1992.  (Joanne  Miller,  PM  23. 
Rm.  237.  CM  #2.  (703-557-1830)) 

352-EUP-tS2.  Extension.  E.I.  duPont 
de  Nemours  ft  Company.  Inc. 
Agricultural  Products  IJepartment. 
Barley  Mill  Plaza,  Wilmington,  DE 
19880-0038.  This  experimental  use 
permit  allows  the  use  of  500  praunds  of 
the  insecticide  chloroethoxyphos  on 
2,000  acres  of  com  to  evaluate  the 
control  of  various  insects.  The  program 
is  authorized  only  in  the  States  of 
Illinois,  Indiana.  Iowa.  Kansas. 
Kentucky.  Maryland.  Michigan, 
Minnesota.  Missouri.  New  Mexico. 
Nebraska.  Ohio,  Pennsylvania,  South 
Dakota,  Texas,  Virginia,  and  Wisconsin. 
The  experimental  use  permit  is  effective 
from  April  9^  1991  to  April  9. 1982.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  com  has  been 
established.  (Dennis  Edwards.  Jr..  PM 
12.  Rm.  202.  CM  #2.  (703-557-2386)) 
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279-EUP-n7.  Extension.  FMC 
Corporation,  Agricultural  Chemicals 
Group.  2000  Market  St..  Philadelphia.  PA 
19103.  This  experimental  use  permit 
allows  the  use  of  850  pounds  of  the 
insecticide  2-(2-chlorophenyl)methyl-4,4- 
dimethyl-3-isoxadinone  on  850  acres  of 
cotton  to  evaluate  the  control  of  annual 
grasses  and  broadleaf  weeds.  The 
program  is  authorized  only  in  the  States 
of  Alabama,  Arkansas,  Georgia, 
Louisiana.  Michigan.  Missouri.  North 
Carolina.  South  Carolina.  Tennessee, 
and  Texas.  The  experimental  use  permit 
is  effective  from  June  12. 1991  to  June  12. 
1992.  This  permit  is  issued  with  the 
limitation  that  all  crops  are  destroyed  or 
used  for  research  purposes  only.  {Robert 
Taylor.  PM  25,  Rm.  245.  CM  #2,  (703- 
557-1800)) 

64004-EUP-l.  Issuance.  Frost 
Technology  Corporation,  6701  San  Pablo 
Avenue,  Oakland,  CA  94608-1239.  This 
experimental  use  permit  allows  the  use 
of  117.3  pounds  of  Pseudomonas 
fluorescens  A506,  Pseudomonas 
fluorescens  1629RS,  and  Pseudomonas 
syringae  742RS  on  almonds,  apples, 
cherries,  pears,  potatoes,  strawberries, 
and  tomatoes  to  evaluate  the  control  of 
frost-forming  bacteria  on  leaves, 
blossoms,  and  fruit.  The  program  is 
authorized  only  in  the  States  of  Arizona. 
Cahfomia.  Florida.  Georgia,  Michigan. 
Missouri.  New  Jersey.  New  York,  Ohio. 
Oregon.  Washington,  and  Wisconsin. 
The  experimental  use  permit  is  effective 
from  Janaury  29. 1991  to  January  29. 
1993.  (Carl  Grable.  PM  21.  Rm.  223.  CM 
#2,  (703-557-1900)) 

8340-EUP-lO.  Extension.  Hoechst 
Celanese  Corporation.  Route  202-205. 
P.O.  Box  2500.  Somerville.  NJ  08876- 
1258.  This  experimental  use  permit 
allows  the  use  of  1.953.74  pounds  of  the 
herbicide  monoammonium  2-amino-4- 
(hydroxyme  thylphosphinyljbutanoate 
on  599  acres  of  noncrop  areas,  tree 
crops,  and  vine  crops  to  evaluate  the 
control  of  annual  and  perennial  emerged 
grasses  and  broadleaf  weeds.  The 
program  is  authorized  in  the  States  of 
Alabama,  Arkansas.  California. 
Delaware.  Florida.  Georgia.  Idaho. 
Illinois.  Indiana,  Kentucky.  Louisiana. 
Maryland.  Michigan,  Minnesota. 
Mississippi.  New  Jersey.  New  York. 
North  Dakota.  North  Carolina.  Ohio. 
Oregon.  Pennsylvania.  South  Carolina. 
Tennessee,  Texas.  Virginia,  and 
Washington.  The  experimental  use 
permit  is  effective  from  June  6, 1991  to 
June  8, 1992.  A  temporary  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
citrus,  grapes,  pome  fruit,  and  stone  fruit 
has  been  established.  (Joanne  Miller.  PM 
23.  Rm.  237.  CM  #2,  (703-557-1830)) 


8340-EUP-n.  Extension.  Hoechst 
Celanese  Corporation.  Route  202-205, 
P.O.  Box  2500.  Somerville.  NJ  08876- 
1258.  This  experimental  use  permit 
allows  the  use  of  148.5  pounds  of  the 
herbicide  (+)-ethyl  2-[4-[(6-chloro-2- 
benzoxazolyI)oxy]phenoxy]propanoate 
on  900  acres  of  rice  to  evaluate  the 
control  of  annual  and  perennial  grasses 
in  rice.  The  program  is  authorized  only 
in  the  States  of  Arkansas.  Louisiana, 
Mississippi,  Missouri,  and  Texas.  The 
experimental  use  permit  is  effective 
from  March  30, 1991  to  March  30. 1992.  A 
permanent  tolerance  for  residues  of  the 
active  ingredient  in  or  on  rice  has  been 
established  (40  CFR  180.430).  (Joanne 
Miller.  PM  23.  Rm.  237.  CM  #2,  (703-557- 
1830)) 

8340-EUP-13.  Extension.  Hoechst 
Celanese  Corporation.  Route  202-205. 
P.O.  Box  2500.  Somerville.  NJ  08876- 
1258.  This  experimental  use  permit 
allov/s  the  use  of  661.5  pounds  of  the  - 
herbicides  (±)-ethyl  2-[4-[(6-chloro-2- 
benzoxazolyl)oxy]phenoxy]propanoate; 
2-ethylhexyl-2,4- 

dichlorophenoxyacetate;  and  isooctyl-2- 
methyl-4-chlorophenoxyacetate  on  3,675 
acres  of  spring  barley  to  evaluate 
selective  postemergence  control  of  green 
and  yellow  foxtail,  millet  species  and 
wild  oats.  The  program  is  authorized 
only  in  the  States  of  Idaho.  Minnesota. 
Montana,  North  Dakota,  and  South 
Dakota.  The  experimental  use  permit  is 
effective  from  April  10. 1991  to  April  10. 
1992.  A  temporary  tolerance  for  residues 
of  the  active  ingredients  in  or  on  barley 
has  been  established.  (Joanne  Miller.  PM 
23.  Rm.  237.  CM  #2.  (703-557-1830)) 
49036-EUP-2.  Issuance.  Ishihara 
Sangyo  Kaisha,  Ltd..  c/o  Landis 
Associates.  Inc..  3025  Madison  Highway, 
P.O.  Box  5126.  Valdosta.  GA  31603-5126. 
This  experimental  use  permit  allows  the 
use  of  5.381.25  pounds  of  the 
insecticide/nematicide  O-ethyl  S-(l- 
methylpropyl)-(2-oxo-3-thiazolidinyl)- 
phosphonothionate  on  1,435  acres  of 
tobacco  and  tomatoes  to  evaluate  the 
control  of  various  insect  pests.  The 
program  is  authorized  only  in  the  States 
of  Alabama,  California.  Florida. 
Georgia.  Indiana.  Kentucky.  Maryland, 
Michigan.  New  Jersey.  New  York.  North 
Carolina.  Ohio,  Pennsylvania.  South 
Carolina,  Tennessee.  Texas,  and 
Virginia.  The  experimental  use  permit  is 
effective  from  March  11. 1991  to  March 
11. 1992.  A  temporary  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
tomatoes  has  been  established.  (Dennis 
Edwards.  Jr..  PM  12.  Rm.  202,  CM  #2, 
(703-557-2386)) 

49036-EUP-3.  Issuance.  Ishihara 
Sangyo  Kaisha.  Ltd..  c/o  Landis 
Associates.  Inc..  3025  Madison  Highway, 


P.O.  Box  5126.  Valdosta.  GA  31603-5126. 
This  experimental  use  permit  allows  the 
use  of  2006.25  pounds  of  the  insecticide/ 
nematicide  O-ethyl  S-(l-methylpropyl)- 
(2-o.xo-3-thia  zohdiny  1)- 
phosphonothionate  on  535  acres  of 
tomatoes  to  evaluate  the  control  of 
various  insect  pests.  The  program  is 
authorized  only  in  the  States  of 
Alabama,  California.  Florida.  Georgia. 
Indiana.  Maryland.  Michigan.  New 
Jersey.  New  York.  North  Carolina,  Ohio. 
Pennsylvania,  South  Carolina. 
Tennessee,  Texas,  and  Virginia.  The 
experim.ental  use  permit  is  effective 
from  March  11. 1991  to  March  11. 1992.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  tomatoes  has 
been  established.  (Dennis  Edwards.  Jr., 
PM  12.  Rm.  202,  CM  #2.  (703-557-2386)) 

264-EUP-79.  Extension.  Rhone 
Poulenc  Ag  Company.  P.O.  Box  12014.  2 
T.W.  Alexander  Drive.  Research 
Triangle  Park.  NC  27709.  This 
experimental  use  permit  allows  the  use 
of  2.600  pounds  of  the  insecticide 
thiodicarb  on  350  acres  of  apples  to 
evaluate  the  control  of  various  insects. 
The  program. is  authorized  only  in  the 
States  of  Maine.  Michigan,  New  Jersey, 
New  York.  North  Carolina.  Ohio. 
Pennsylvania.  Virginia,  and  West 
Virginia.  The  experimental  use  permit  is 
effective  from  February  20, 1991  to 
February  20. 1992.  A  temporary 
tolerance  for  residues  of  the  active 
ingredient  in  or  on  apples  has  been 
established.  (Dennis  Edwards.  Jr..  PM 
12.  Rm.  202.  CM  #2.  (703  557-2386)) 

55947-EUP-ll.  Issuance.  Sandoz  Crop 
Protection  Corporation,  1300  East  Touhy 
Avenue,  Des  Plaines.  IL  60018.  This 
experimental  use  permit  allows  the  use 
of  390  pounds  of  the  herbicide  2-chloro- 
N-((l-methyl2-methoxy)ethylJ-N-(2.4- 
dimethyl-thien-3-yl)-acetamide  on  520 
acres  of  com  to  evaluate  the  control  of 
preemergent  weeds.  The  program  is 
authorized  only  in  the  States  of  Iowa, 
Illinois.  Michigan,  Minnesota.  Nebraska. 
Indiana.  Ohio,  South  Dakota,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  May  2. 1991  to  May  2. 
1992.  This  permit  is  issued  with  the 
limitation  that  all  treated  crops  are 
destroyed  or  used  for  research  purposes 
only.  (Cynthia  Giles-Parker.  PM  22,  Rm. 
229,  CM  #2.  (703-557-8540)) 

55947-EUP-12.  Issuance.  Sandoz  Crop 
Protection  Corporation,  1300  East  Touhy 
Avenue.  Des  Plaines.  IL  60018.  This 
experimental  use  permit  allows  the  use 
of  224  pounds  of  the  herbicide  2-chloro- 
N-[(l-methyl-2-methoxy)ethylJ-N-(2.4- 
dimethyl-thien-3-yI)-acetamide  on  300 
acres  of  soybeans  to  evaluate  the 
control  of  preemergent  weeds.  The 
program  is  authorized  only  in  the  States 


of  Arkansas,  Delaware,  Geoi 
Indiana.  Iowa,  Kansas,  Louis 
MarylaTid,  Michigan,  Minnes 
Mississippi.  Missouri,  Nebra 
Carolina.  North  Dakota,  Ohi< 
Oklahoma.  South  Dakota,  Te 
and  Wisconsin.  The  experim 
permit  is  effective  from  May 
May  2. 1902.  This  permit  is  is 
the  limitation  that  all  crops  8 
destroyed  or  used  for  researt 
only.  (Cynthia  Giles-Parker, 
229,  CM  #2.  (703-557-8540)) 

36029-EUP-l.  Issuance.  W 
Distributor!.  Inc.,  P.O.  Box  2< 
CA  93438.  This  experimental 
allows  the  use  of  300  pounds 
rodenticide  strychnine  in  bai 
acres  of  burrow-builder  subt 
applications  on  rangeland  ar 
fields  (after  harvest)  to  evalL 
control  of  pocket  gophers.  Tl 
is  authorizied  only  in  the  Stat 
California.  The  experimental 
is  effective  from  April  1, 1991 
1992.  (Robert  Forrest,  PM  14. 
CM  #2,  (703-  567-7889)) 

Persons  wishing  to  review 
experimental  use  permits  are 
the  designated  product  mana 
Inquires  concerning  these  pe: 
should  be  directed  to  the  per 
above.  It  is  suggested  that  in' 
persons  call  before  visiting  tl 
office,  so  that  the  appropriati 
be  made  available  for  inspec 
purposes  from  8  a.m.  to  4  p.n: 
through  Friday,  excluding  leg 

Authority:  7  U.S.C.  136. 

Dated:  (uly  B,  1991. 
Anne  E.  Lindsay, 

Director,  Registration  Division,  i 
Pesticide  Programs. 

[FR  Doc.  91-18105  Filed  7-30-91; ) 
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[OPP-50729;  Fm.-393&-3] 
Issuance  of  Experimental  U 

agency:  Enviroiunental  Prot< 
Agency  (ERA). 

action:  Notice. 

SUMMARY:  EPA  has  granted 
experimental  use  permits  to  I 
following  applicants.  These  p 
in  accordance  with,  and  subji 
provisions  of  40  CFR  Part  172 
defines  EPA  procedures  with 
the  use  of  pesticides  for  expe 
use  purposes. 

FOR  FURTHBR  IMFOAMATION  C 
mail:  Registration  Division  [I 
Office  of  Pesticide  Programs. 
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P.O.  Box  5126.  Valdosta.  GA  31603-5126. 
This  experimental  use  permit  allows  the 
use  of  2006.25  pounds  of  the  insecticide/ 
nematicide  O-ethyl  S-{l-methylpropyI)- 
(2-oxo-3-thia7olidinyl)- 
phosphonothionate  on  535  acres  of 
tomatoes  to  evaluate  the  control  of 
various  insect  pests.  The  program  is 
authorized  only  in  the  States  of 
Alabama,  California.  Florida.  Georgia. 
Indiana,  Maryland.  Michigan.  New 
Jersey.  New  York.  North  Carolina.  Ohio. 
Pennsylvania.  South  Carolina. 
Tennessee.  Texas,  and  Virginia.  The 
experimental  use  permit  is  effective 
from  March  11. 1991  to  March  11. 1992.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  In  or  on  tomatoes  has 
been  established.  (Dennis  Edwards.  Jr., 
PM  12,  Rm.  202.  CM  #2.  (703-557-2386)) 

264-EUP-79.  Extension.  Rhone 
Poulenc  Ag  Company,  P.O.  Box  12014,  2 
T.W.  Alexander  Drive,  Research 
Triangle  Park.  NC  27709.  This 
experimental  use  permit  allows  the  use 
of  2.600  pounds  of  the  insecticide 
thiodicarb  on  350  acres  of  apples  to 
evaluate  the  control  of  various  insects. 
The  program  is  authorized  only  in  the 
States  of  Maine.  Michigan,  New  Jersey, 
New  York.  North  Carolina.  Ohio. 
Pennsylvania.  Virginia,  and  West 
Virginia.  The  experimental  use  permit  is 
effective  from  February  20, 1991  to 
February  20. 1992.  A  temporary 
tolerance  for  residues  of  the  active 
ingredient  in  or  on  apples  has  been 
established.  (Dennis  Edwards.  Jr..  PM 
12.  Rm.  202.  CM  #2.  (703  557-2386)) 

55947-EUP-n.  Issuance.  Sandoz  Crop 
Protection  Corporation,  1300  East  Touhy 
Avenue,  Des  Plaines,  IL  60018.  This 
experimental  use  permit  allows  the  use 
of  390  pounds  of  the  herbicide  2-chloro- 
N-((l-methyl2-methoxy)ethyl]-N-(2,4- 
dimethyl-thien-3-yl)-acetamide  on  520 
acres  of  com  to  evaluate  the  control  of 
preemergent  weeds.  The  program  is 
authorized  only  in  the  States  of  Iowa, 
Illinois.  Michigan,  Minnesota,  Nebraska, 
Indiana,  Ohio,  South  Dakota,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  May  2, 1991  to  May  2, 
1992.  This  permit  is  issued  with  the 
limitation  that  all  treated  crops  are 
destroyed  or  used  for  research  purposes 
only.  (Cynthia  Giles-Parker.  PM  22,  Rm. 
229.  CM  #2.  (703-557-8540)) 

55947-EUP-12.  Issuance.  Sandoz  Crop 
Protection  Corporation,  1300  East  Touhy 
Avenue,  Des  Plaines,  IL  60018.  This 
experimental  use  permit  allows  the  use 
of  224  pounds  of  the  herbicide  2-chloro- 
N-[(l-methyl-2-methoxy)ethyl]-N-(2,4- 
dimethyl-thien-3-yl)-acetamide  on  300 
acres  of  soybeans  to  evaluate  the 
control  of  preemergent  weeds.  The 
program  is  authorized  only  in  the  States 


of  Arkansas,  Delaware,  Georgia,  Illinois, 
Indiana.  Iowa,  Kansas,  Louisiana, 
Nfaryland,  Michigan,  Minnesota, 
Mississippi,  Missouri,  Nebraska,  North 
Caroli.ia,  North  Dakota,  Ohio, 
Oklahoma.  South  Dakota,  Tennessee, 
and  Wisconsin.  The  experimental  use 
permit  is  effective  from  May  2. 1991  to 
May  2, 1992.  This  permit  is  issued  with 
the  limitation  that  all  crops  are 
destroyed  or  used  for  research  purposes 
only.  (Cynthia  Giles-Parker,  PM  22.  Rm. 
229,  CM  #2.  (703-557-8540)) 

36029-EUP-l.  Issuance.  Wiico 
Distributors,  Inc.,  P.O.  Box  291,  Lompoc, 
CA  93438.  This  experimental  use  permit 
allows  the  use  of  300  pounds  of  the 
rodenticide  strychnine  in  baits  on  150 
acres  of  burrow-builder  subterranean 
applications  on  rangeland  and  alfalfa 
fields  (after  harvest)  to  evaluate  the 
control  of  pocket  gophers.  The  program 
is  authorized  only  in  the  State  of 
California.  The  experimental  use  permit 
is  effective  from  April  1, 1991  to  April  1, 
1992.  (Robert  Forrest,  PM  14.  Rm.  211. 
CM  #2.  (703-  567-7889)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
ofTice,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 

Authority:  7  U.S.C.  136. 

Dated:  July  8, 1991. 
j\ane  E.  Lindsay, 

Director.  Registralion  Division.  Office  of 
Pesticide  Programs. 

(FR  Doc.  91-18105  Filed  7-30-91: 6:45  am) 
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IOPP-50729;  Fm.-3930-3] 

Issuance  of  Experimental  Use  Permfts 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

StlMHtARY:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,,  and  subject  to.  the 
provisions  of  40  CFR  Part  l72.  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
use  purposes. 

FOR  FURTHBR  INFOBMATION  CONTACT:  By 
mail:  RegistratioB  Division  CH7505C), 
Office  of  Pesticide  Programs. 


Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

SUPPUEMENTARY  MFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

62719~EUP-1.  Renewal  DowElanco, 
9002  Purdue  Rd..  Indianapolis.  IN  46268- 
1189.  This  experimental  use  permit 
allows  the  use  of  48,960  pounds  of  the 
herbicide  triclopyr  on  2,000  acres  of 
cansls  (drainage  and  irrigation),  ditches, 
lakes,  marshes,  ponds,  reservoirs,  rivers, 
streams,  and  wedands  to  evaluate  the 
control  of  woody  plants  and  annual  and 
prennial  weeds.  The  program  is 
authorized  only  in  the  States  of 
Alabama.  Arizona,  California,  Florida, 
Idaho,  Indiana.  Louisiana, 
Massachusetts,  Michigan,  Minnnesota, 
Montana,  New  Jersey,  New  Mexico, 
New  York,  North  Carolina,  Ohio, 
Oklahoma,  Pennsylvania,  South 
Carohna,  Texas.  Washington,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  June  11, 1991  to  June  11, 
1993.  A  temporary  tolerance  for  residues 
of  the  active  ingredient  in  or  on  potable 
water  has  been  established.  (Robert 
Tayor.  PM  25.  Rm.  245,  CM  #2  ,  (703- 
557-1800)) 

62719~EUP-8.  Renewal.  DowElanco. 
9002  Purdue  Rd.,  Indianapolis,  IN  46268- 
1189.  This  experimental  use  permit 
allows  the  use  of  1.500  pounds  (over  2 
years)  of  the  herbicide  triclopyr  on  4,000 
acres  (over  2  years)  of  rice  to  evaluate 
the  control  of  weeds.  The  program  is 
authorized  only  in  the  States  of 
Arkansas,  Louisiana,  Mississippi,  and 
Texas.  The  experimental  use  permit  is 
effective  from  June  23. 1901  to  June  23, 
1993.  A  temporary  tolerance  for  residues 
of  the  active  ingredient  in  or  on  rice  has 
been  established.  (Robert  Tayor,  PM  25, 
Rm.  245.  CM  #2.  (703-557-1800)) 

618-EUP-13.  Issuance.  Merck  Sharp 
Dohme  Research  Laboratories, 
Hillsborough  Rd..  Three  Bridges,  NJ 
08867.  This  experimental  use  permit 
allows  the  use  of  7.5  pounds  of  the 
miticide  avermectin  B'  on  150  acres  of 
app>ies  to  evaluate  the  control  of  various 
mites.  The  program  is  authorized  only  in 
the  States  of  California.  Colorado. 
Idaho,  New  Jersey.  New  York.  North 
Carolina.  Maine,  Michigan,  Ohio, 
Oregon,  Pennsylvania.  Virginia. 
Washington,  and  West  Virginia.  The 
experimental  use  permit  is  effective 
from  June  15, 1901  to  June  15. 1992.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  apples  has 


been  established.  (George  LaRocca,  PM 
15,  Rm.  204,  CM  #2.  (703-557-2400)) 

524-EUP-56.  Issuance.  Monsanto 
Company,  700  14th  St.,  NW.,  Suite  1100. 
Washington,  DC  20006.  This 
experimental  use  permit  allows  the  use 
of  8,000  pounds  of  the  herbicide 
acetochlor  on  4.000  acres  of  com  to 
evaluate  the  control  of  various  weeds. 
The  program  is  authorized  only  in  the 
States  of  Iowa.  Minnesota,  and  South 
Dakota.  The  experimental  use  permit  is 
effective  from  May  1. 1992  to  May  1, 1993. 
A  temporary  tolerance  for  residues  of 
the  active  ingredient  m  or  on  com  has 
been  established  (Robert  Taylor,  PM  25. 
Rm.  245,  CM  «2,  (703-557-1800)) 

45639-EUP-i6.  Issuance.  Nor-Am 
Chemical  Company,  3509  Silverside 
Road,  P.O.  Box  7495.  Wilmington,  DE 
19803.  This  experimental  use  permit 
allows  the  use  of  6.115  pounds  of  the 
insecticide  amitraz  on  6.115  acres  of 
cottonseed  to  evaluate  the  control  of 
armyworms.  boUworm-tohacco 
budworms,  and  pink  bollworms.  The 
program  is  authorized  only  in  the  States 
of  Alabama,  Arizona,  Arkansas. 
Louisiana,  Mississippi,  and  Texas.  The 
experimental  use  permit  is  effective 
from  May  30, 1991  to  May  30, 1992. 
(Dennis  Edwards,  PM  12,  Rm.  202,  CM 
#2,  (703-557-2386)) 

34704-EUP-lO.  Renewal.  Hatte 
Chemical  Company,  P.O.  Box  667, 
Greeley,  CO  80632.  This  experimental 
use  permit  allows  the  use  of  1.306.8 
pounds  for  each  of  the  nematacide/ 
insecticides  ethoprop  and  phorate  on 
1.200  acres  of  com  to  evaluate  the 
control  of  corn  rootworms,  cutworms, 
larvae,  mites,  nematodes,  seed  com 
beetles,  symphylans.  wireworms,  and 
the  suppression  of  white  grubs.  The 
program  is  authorized  only  in  the  States 
of  Colorado.  Illinois,  Indiana.  Iowa, 
Kansas,  Muuiesota,  Nebraska,  North 
Carohna.  Ohio,  South  Dakota,  Texas, 
and  Wisconsin.  The  experimental  use 
permit  is  effective  from  May  17, 1991  to 
May  17, 1992.  Permanent  tolerances  for 
residues  of  the  active  ingredients  in  or 
on  com  have  been  established  (10  CFR 
180.206  and  180.262).  (Robert  Forrest.  PM 
14,  Rm.  7ia  CM  #2.  (703-557-7889)). 

64595-EUP-l.  Issuance.  U.S.  Fish  and 
Wildlife  Service.  Patuxent  Wildlife 
Research  Center,  Laurel  MD  20708.  This 
experunental  use  permit  allows  the  use 
of  0.37  ftounds  of  the  insecticide  (S)- 
cyano(3-phenoxyphcnyl)methyl-(S)-4- 
chloro-aJpba-(l- 

methylethyl)benzeneacetate  on  12.35 
acres  of  water  to  evaluate  the  impact  of 
pesticide  induced  redaction  in  aquatic 
prey  availability  on  duckling  growth  and 
survival.  The  program  is  authorized  only 
in  the  State  of  Minnesota.  The 
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experimental  use  permit  is  effective 
from  June  6. 1991  to  June  6, 1992.  (George 
LaRocca.  PM  15,  Rm.  204.  CM  #2.  (703- 
557-2400)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal  holidays. 

Authority:  7  U.S.C.  136. 
Dated:  )uly  21, 1991. 
Anne  E.  Lindsay, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  91-18106  Filed  7-30-91;  8:45  am] 

BiLUNG  CODE  e560-50-f 


[WH-FRL-3979-6] 

Availability  of  Study  Plans;  Exxon 
Valdez  Oil  Spill 

agency:  Environmental  Protection 
Agency  and  Alaska  Department  of  Law. 

ACTION:  Notice  of  availability  of  study 
plans  for  1991  restoration  science 
studies  and  work  plans  for  restoration 
implementation  projects  for  the  Exxon 
Valdez  oil  spill. 


SUMMARY:  This  notice  annoimces  the 
availability  of  study  plans  for 
restoration  science  studies  and  work 
plans  for  restoration  implementation 
projects  that  are  in  progress  or  may  be 
carried  out  in  1991  and  invites  public 
comment.  This  notice  is  a  follow-up  to  a 
prior  notice,  which  announced  the  draft 
1991  Restoration  Work  Plan  (56  FR  8898, 
March  1. 1991). 

DATES:  Comments  on  this  notice  and 
requests  for  copies  of  the  study  and 
work  plans  for  1991  should  be  received 
no  later  than  September  16. 1991. 

ADDRESSES:  All  requests  for  copies  of 
the  study  and  work  plans  must  be 
submitted  in  writing  to  the  following 
address:  Restoration  Planning  Work 
Group,  c/o  Oil  Spill  Public  Information 
Center.  645  G  Street.  Anchorage.  AK 
99501. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  R.  Comerci.  Environmental 
Protection  Agency,  or  Stanley  E.  Senner. 
Alaska  Department  of  Fish  and  Game, 
at  907-271-2461. 


SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

On  March  1. 1991  the  Environmental 
Protection  Agency  (EPA),  on  behalf  of 
the  Federal  Trustees  (National  Oceanic 
and  Atmospheric  Administration, 
Department  of  Agriculture.  Department 
of  the  Interior),  and  the  Alaska  State 
Trustees  (Department  of  Law. 
Department  of  Environmental 
Conservation,  Department  of  Fish  and 
Game)  pubhshed  in  the  Federal  Register 
a  draft  1991  Restoration  Work  Plan  (56 
FR  8898).  It  described  restoration 
planning  and  implementation  activities 
being  considered  by  the  Trustees  for 
1991.  More  details  of  these  activities 
were  to  be  described  subsequently. 
Today's  notice  announces  the 
availability  of  details  about  specific 
restoration  activities  in  1991  and 
provides  additional  opportunity  for 
public  comment. 

The  first  part  of  this  notice  describes 
restoration  science  studies  in  1991  and 
announces  the  availability  of  detailed 
study  plans  for  these  studies.  The 
second  part  of  this  notice  lists  the  titles 
of  restoration  implementation  projects 
described  in  the  March  1, 1991.  Federal 
Register  notice  and  announces  the 
availability  of  detailed  work  plans  for 
two  of  these  projects.  Many  of  the  1991 
restoration  science  studies  are  being 
funded  either  by  the  State  or  the  Federal 
government.  Efforts  are  underway  to 
authorize  funds  for  the  remaining 
science  studies. 

Some  Trustee  agencies  have  funds  for 
implementation  of  restoration  projects. 
Not  all  Trustee  agencies,  however,  have 
been  able  to  locate  funding  for  the 
restoration  implementation  projects  and 
funds  may  not  be  available  for  these 
projects  in  1991.  The  Trustees  agencies 
intend  to  seek  costs  for  restoration 
projects  from  responsible  parties. 

II.  Restoration  Science  Studies 

Background 

Restoration  science  studies  provide 
information  used  to  evaluate  potential 
restoration  implementation  activities. 
There  are  three  types  of  studies 
(individual  studies  may  serve  more  than 
one  purpose): 

—Feasibility  studies  test  the  practicality 
and  potential  success  of  proposed 
restoratioa  techniques; 

— Technical  support  studies  provide 
biological  information  or  other 
information  necessary  to  identify, 
evaluate,  or  conduct  restoration 
activities; 

—Monitoring  studies  document  the 
extent,  degree,  and  pace  of  natural 
recovery  of  an  injured  resource. 
Each  of  the  12  studies  described 

below  and  in  the  detailed  study  plans 


has  been  reviewed  by  agency  staff  and 
outside  experts.  The  Trustee  Council 
also  has  evaluated  each  study,  taking 
into  account  the  following  factors: 

a.  Docimientation  of  probable  injury; 

b.  Estimated  time  needed  for  natural 
recovery; 

c.  Restoration  activity  or  endpoint 
tliat  may  result  from  this  study; 

d.  Need  for  the  proposed  study  with 
respect  to  the  ability  to  carry  out  future 
restoration  activities; 

e.  Technical  feasibility  of  the 
proposed  study  and  the  prospect  for 
success; 

f.  Importance  of  conducting  the  study 
in  1991  (i.e.,  would  delay  beyond  1991    ' 
result  in  a  lost  opportunity);  and 

g.  The  cost  of  a  proposed  study 
relative  to  the  degree  of  injury  or  to  the 
cost  of  the  potential  restoration 
outcome. 

The  timing  of  this  notice  is  such  that 
all  of  the  studies  described  below  are 
now  underway,  with  the  exception  of 
study  number  11.  "Pre-Spill  and  Post- 
Spill  Concentrations  of  Hydrocarbons  in 
Sediments  and  Mussels  at  Intertidal 
Sites  in  Prince  William  Sound".  The 
Trustee  Council  however  invites  public 
review  of  the  plans  for  all  12  studies. 
Any  comments  submitted  by  September 
18, 1991  will  be  considered  as  the 
Trustee  Council  reviews  the  progress  of 
these  studies  in  1991  and  develops 
proposals  for  1992.  The  detailed  study 
plans  for  any  or  all  of  the  studies  may 
be  obtained  by  written  request  to  the 
address  above. 

Brief  descriptions  of  each  of  the 
science  studies  follow: 

1.  Habitat  Use,  Behavior,  and 
Monitoring  of  Harbor  Seals  in  Prince 
William  Sound 

Lead  agency:  Alaska  Department  of 
Fish  and  Game. 

This  technical  support  and  feasibility 
study  will  delineate  habitats  used  by 
harbor  seals  and  provide  missing  life 
history  information.  Satellite  tagging 
methods  will  be  tested.  This  study  will 
identify  possible  opportunities  for 
habitat  protection  and  other 
management  activities.  Cost:  $182,000. 

2.  Killer  Whale  Monitoring  and  Habitat 

Lead  agency:  National  Oceanic  and 
Atmospheric  Administration. 

This  technical  support  and  monitoring 
study  is  designed  to  identify  habitat 
needs  and  determine  popi'Iation  trends 
for  killer  whales  and  other  cetaceans  in 
the  spill  area.  In  1991  this  study  will 
enalyze  existing  census  and  location 
data  (1984  to  present)  to  determine  their 
adequacy  in  supporting  decisions  oii 
habitat  protection  and  other 


management  activities.  This 
will  begin  development  of  sa 
tagging  methods  for  year-rou 
of  killer  whales,  although  no 
applied  in  1991.  Cost:  $44,00( 

3.  Population  Assessment  of 
William  Sound  Sea  Otter  Po^ 

Lead  agency:  U.S.  Fish  an< 
Service. 

This  feasibility  and  techni 
study  will  develop  a  techniqi 
otter  population  census  and 
data  on  otter  habitat  use.  De 
of  an  efficient  and  reliable  a 
technique  is  necessary  for  tr; 
long-term  recovery  of  this  inj 
species.  The  habitat  data  wil 
identify  opportunities  for  hal 
protection  and  other  manage 
activities.  Cost:  $150,000. 

4.  Identification  of  Upland  H 
Used  by  Marbled  Murrelets 
William  Sound 

Lead  agency:  U.S.  Fish  ant 
Service.  U.S.  Forest  Service. 

This  technical  support  stu( 
further  dociunent  the  presem 
absence  of  marbled  murrelet 
selected  upland  habitats  and 
characterize  their  nest  habiti 
vegetation  mapping.  This  stu 
an  injured  marine  species  wi 
^upland  habitats  and  identify 
opportunities  for  habitat  mai 
and  protection.  Cost:  $124,00 

5.  Prince  William  Sound  Hat 
Duck  Breeding  Habitat  Anal, 

Lead  agencies:  U.S.  Fish  ai 
Service.  U.S.  Forest  Service. 
Department  of  Fish  and  Gam 

This  technical  support  stu( 
attempt  to  locate  nests  of  haj 
ducks  and  characterize  their 
in  relation  to  streams,  vegeta 
other  habitat  features.  This  s 
link  the  injured  marine  bird  t 
upland  riparian  habitats  and 
possible  opportunities  for  ha 
management  protection.  Cos 

ft  Feeding  Ecology  andRepn 
Success  of  Black  Oystercata 
Prince  William  Sound 

Lead  agencies:  U.S.  Fish  ai 
Service 

This  technical  support  and 
study  will  track  the  breeding 
productivity  and  analyze  the 
ecology  of  a  shorebird  specie 
Herring  Bay.  It  will  provide  d 
status  and  recovery  of  an  int 
predator  in  relation  to  the  re( 
key  in tet  tidal  invertebrates.  I 
$60,000. 
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has  been  reviewed  by  agency  staff  and 
outside  experts.  The  Trustee  Council 
also  has  evaluated  each  study,  taking 
into  account  the  following  factors: 

a.  Documentation  of  probable  injury; 

b.  Estimated  time  needed  for  natural 
recovery; 

c.  Restoration  activity  or  endpoint 
tliat  may  result  from  this  study; 

d.  Need  for  the  proposed  study  with 
respect  to  the  ability  to  carry  out  future 
restoration  activities; 

e.  Technical  feasibility  of  the 
proposed  study  and  the  prospect  for 
success; 

f.  Importance  of  conducting  the  study 
in  1991  (i.e.,  would  delay  beyond  1991    ' 
result  in  a  lost  opportunity);  and 

g.  The  cost  of  a  proposed  study 
relative  to  the  degree  of  injury  or  to  the 
cost  of  the  potential  restoration 
outcome. 

The  timing  of  this  notice  is  such  that 
all  of  the  studies  described  below  are 
now  underway,  with  the  exception  of 
study  number  11,  "Pre-Spill  and  Post- 
Spill  Concentrations  of  Hydrocarbons  in 
Sediments  and  Mussels  at  Intertidal 
Sites  in  Prince  William  Sound".  The 
Trustee  Council  however  invites  public 
review  of  the  plans  for  all  12  studies. 
Any  comments  submitted  by  September 
18, 1991  will  be  considered  as  the 
Trustee  Council  reviews  the  progress  of 
these  studies  in  1991  and  develops 
proposals  for  1992.  The  detailed  study 
plans  for  any  or  all  of  the  studies  may 
be  obtained  by  written  request  to  the 
address  above. 

Brief  descriptions  of  each  of  the 
science  studies  follow: 

1.  Habitat  Use,  Behavior,  and 
Monitoring  of  Harbor  Seals  in  Prince 
William  Sound 

Lead  agency:  Alaska  Department  of 
Fish  and  Game. 

This  technical  support  and  feasibility 
study  will  delineate  habitats  used  by 
harbor  seals  and  provide  missing  life 
history  information.  Satellite  tagging 
methods  will  be  tested.  This  study  will 
identify  possible  opportunities  for 
habitat  protection  and  other 
management  activities.  Cost:  $182,000. 

2.  Killer  Whale  Monitoring  and  Habitat 

Lead  agency:  National  Oceanic  and 
Atmospheric  Administration. 

This  technical  support  and  monitoring 
study  is  designed  to  identify  habitat 
needs  and  determine  popxlation  trends 
for  killer  whales  and  other  cetaceans  in 
the  spill  area.  In  1991  this  study  will 
enalyze  existing  census  and  location 
data  (1984  to  present)  to  determine  their 
adequacy  in  supporting  decisions  on 
habitat  protection  and  other 


management  activities.  This  study  also 
will  begin  development  of  satellite 
tagging  methods  for  year-round  tracking 
of  killer  whales,  although  no  tags  will  be 
applied  in  1991.  Cost:  $44,000. 

3.  Population  Assessment  of  the  Prince 
William  Sound  Sea  Otter  Population 

Lead  agency:  U.S.  Fish  and  Wildlife 
Service. 

This  feasibility  and  technical  support 
study  will  develop  a  technique  for  sea 
otter  population  census  and  will  gather 
data  on  otter  habitat  use.  Development 
of  an  efRcient  and  reliable  census 
technique  is  necessary  for  tracking  the 
long-term  recovery  of  this  injured 
species.  The  habitat  data  will  be  used  to 
identify  opportunities  for  habitat 
protection  and  other  management 
activities.  Cost:  $150,000. 

4.  Identification  of  Upland  Habitats 
Used  by  Marbled  Murrelets  in  Prince 
William  Sound 

Lead  agency:  U.S.  Fish  and  Wildlife 
Service,  U.S.  Forest  Service. 

This  technical  support  study  will 
further  document  the  presence  or 
absence  of  marbled  murrelets  in 
selected  upland  habitats  and 
characterize  their  nest  habitats  through 
vegetation  mapping.  This  study  may  link 
an  injured  marine  species  with  adjacent 
upland  habitats  and  identify  possible 
opportunities  for  habitat  management 
and  protection.  Cost:  $124,000. 

5.  Prince  William  Sound  Harlequin 
Duck  Breeding  Habitat  Analysis 

Lead  agencies:  U.S.  Fish  and  Wildlife 
Service,  U.S.  Forest  Service,  Alaska 
Department  of  Fish  and  Game. 

This  technical  support  study  will 
attempt  to  locate  nests  of  harlequin 
ducks  and  characterize  their  nest  sites 
in  relation  to  streams,  vegetation,  and 
other  habitat  features.  This  study  may 
link  the  injured  marine  bird  species  with 
upland  riparian  habitats  and  identify 
possible  opportunities  for  habitat 
management  protection.  Cost  $223,000. 

6.  Feeding  Ecology  and  Reproductive 
Success  of  Black  Oystercatchers  in 
Prince  WilUam  Sound 

Lead  agencies:  U.S.  Fish  and  Wildlife 
Service 

This  technical  support  and  monitoring 
study  will  track  the  breeding 
productivity  and  analyze  the  feeding 
ecology  of  a  shorebird  species  at 
Herring  Bay.  It  will  provide  data  on  the 
status  and  recovery  of  an  intertidal  . 
predator  in  relation  to  the  recovery  of 
key  in tet  tidal  invertebrates.  Cost: 
$80,000. 


7.  Dolly  Varden  and  Cutthroat  Trout 
Populations  in  Prince  William  Sound 

Lead  agency:  Alaska  Department  of 
Fish  and  Game. 

This  technical  support  study  will 
identify  unoiled  streams  with  Dolly 
Varden  and  cutthroat  trout  and  estimate 
stock  sizes.  This  will  enable  Hsheries 
managers  to  redirect  sport  fishing  from 
oiled  to  unoiled  streams,  where  &e 
stocks  can  better  sustain  harvest, 
allowing  faster  recovery  of  stoclcs  in 
oiled  stireams.  Cost:  $147,000. 

8.  Salmon  Coded-Wire  Tagging  in 
Prince  William  Sound 

Lead  agency:  Alaska  Department  of 
Fish  and  Game. 

In  this  technical  support  study  coded- 
wire  tags  will  be  applied  to  juvenile  wild 
sahnon,  which  will  be  recovered  as 
adults  the  followring  year,  to  enable 
greater  separation  of  wild  and  hatchery 
stocks.  Separation  of  wild  and  hatchery 
stocks,  which  are  harvested  together  in 
an  intercept  fishery,  will  enable 
management  actions  focused  on  the 
restoration  of  stocks  from  oiled  streams. 
Cost:  $805,000. 

9.  Prince  William  Sound  Pink  Salmon 
Escapement  Enumeration 

Lead  agency:  Alaska  Department  of 
Fish  and  Game. 

This  technical  support  study  will  use 
weir  counts  to  provide  data  on  salmon 
escapements  to  compare  with  and 
"calibrate"  aerial  survey  aerial  Streams 
will  be  walked  to  obtain  additional 
information  on  intertidal  spawners  and 
stream  enhancement  opportunities.  This 
study  will  provide  information  needed 
to  determine  management  and 
enhancement  alternatives  to  restore 
stocks  &om  oiled  stireams.  Cost: 
$230,000. 

10.  Monitoring  Coastal  Habitats  at 
Herring  Bay 

Lead  agency:  U.S.  Forest  Service. 

This  monitoring  study  will  track 
recovery  of  intertidal  invertebrates  and 
marine  plants  in  oiled,  unoiled,  and 
cleaned  areas  at  Herring  Bay,  Prince 
William  Sound.  It  will  provide 
information  needed  to  understand  the 
extent,  degree,  and  pace  of  the  natural 
recovery  of  the  intertidal  ecosystem  on 
which  many  species  depend  for  food 
and  habitat  Cost  $245,000. 

11.  Pre-Spill  and  Post-Spill 
Concentrations  of  Hydrocarbons  in 
Sediments  and  Mussels  at  Intertidal 
Sites  in  Prince  William  Sound 

Lead  agency:  National  Oceanic  and 
Atmospheric  Administration. 

This  study  will  monitor  hydrocarbon 
levels  in  sediments  and  mussels  at 


sampling  sites  for  which  there  are 
historical  data.  Sampling  supported  by 
this  study  (a  second  late-summer 
sampling)  will  supplement  early-spring 
sampling  supported  by  the  1991  Natural 
Resource  Damage  Assessment  Study, 
Coastal  Habitat  Intertidal  Study  IB.  A 
description  of  this  study  may  be  found 
in,  "The  1991  State/Federal  Natural 
Resource  Damage  Assessment  and 
Restoration  Plan  for  the  Exxon  Valdez 
Oil  Spill"  p.181-187,  available  from  the 
Oil  Spill  Pliblic  Information  Center 
whose  address  is  given  above.  This 
study  will  provide  a  more  complete 
history  of  exposure  from  releases  of  oil 
buried  in  intertidal  sediments. 
particularly  during  biologically  active 
summer  months.  The  proposed  second 
sampling  will  be  conducted  only  if  1989 
and  1990  sampling  results  indicate  that 
seasonal  factors  affect  levels  of  residual 
hydrocarbons  in  sediments  and  mussels. 
Cost:  $84,000. 

12.  Survey  of  Injured  Tidal  Marshes  in 
Prince  William  Sound  and  the  Gulf  of 
Alaska 

Lead  agency:  U.S.  Environmental 
Protection  Agency. 

This  technical  support  study  will 
review  existing  data  on  the  extent 
relative  value  of.  and  injury  to  marsh- 
wetland  habitats.  The  review  may  be 
supplemented  by  field  surveys.  Pending 
the  results  of  this  study,  there  may  be 
field  studies  to  test  the  feasibihty  of 
using  hydrologicai  and  transplanting 
techniques  to  restore  oiled  marshes. 
Cost:  $15,000. 

III.  Restoration  Implementation  Projects 

Four  restoration  implementation 
projects  were  described  in  the  March  1, 
1991  Federal  Register  notice  (56  FR 
8898).  Work  plans  are  now  available  for 
two  of  the  four  projects  Usted  below, 
projects  2  and  3.  Based  on  the  results  of 
the  May  Shoreline  Assessment  Program 
for  Prince  Wilham  Sound  and  the  Gulf   . 
of  Alaska,  conducted  by  the  U.S.  Coast 
Guard,  the  State  of  Alaska  and  Exxon, 
the  Trustees  have  decided  that  the  need 
for  the  first  project,  "Restoration  of  the 
Beach  Wild  Rye  Community,  is  limited. 
If  any  areas  of  Beach  Rye  are 
determined  to  need  replanting,  these 
activities  will  be  carried  out  under  the 
clean-up/response  program. 

The  Restoration  Planning  Wori(  Group 
is  currently  developing  a  process  by 
which  the  fourth  project  "Protection  of 
Strategic  Fish  and  Wildlife  Habitats  and 
Recreation  Sites,"  could  be 
implemented. 

The  proposed  implementation  projects 
are: 
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1.  Restoration  of  the  Beach  Wild  Rye 
Community 

Lead  agencies:  Alaska  Department  of 
Environmental  Conservation,  U.S.  Forest 
Service. 

2.  Public  Information  and  Education  for 
Recovery  and  Protection  of  Alaska's 
Marine  and  Coastal  Resources 

Lead  agency:  U.S.  Department  of  the 
Interior. 

3.  Salmonid  Stocks  and  Hubital 
Restoration 

Lead  agencies:  Alaska  Departinent  of 
Fish  and  Game.  U.S.  Forest  Service. 

*  Protection  of  Strategic  Fish  a;id 
Wildlife  Habitats  and  Recreation  Sites 

Lead  agencies:  Alaska  Department  of 
Fish  and  Came.  Alaska  Department  of 
Natural  Resources.  U.S.  Department  of 
the  Interior.  U.3.  Forest  Service,  U.S. 
Environmental  Protection  Agency. 

Public  comments  are  invited  on  all 
four  implementation  projects. 

Dated:  June  19. 1991. 
Lafuana  S.  Wilcher, 

Assistant  Administrator,  Off  ice  of  Water,  US. 
Environmental  Protection  Agency. 

Dated:  July  18. 1981. 
Charles  E  Cola 

Attorney  General,  State  of  Alaska, 
[FR  Doc.  91-18107  Rled  7-30-91:  8:45  amj 
KLUNQ  cooe  •sao-so-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Statement  of  Policy  Regarding 
Treatment  of  Collateraiized  Put 
Obligations  After  Appointment  of  ttie 
FOIC  as  Conservator  or  Receiver 

AQENCV:  Federal  Deposit  Insurance 
Corpo.-aMon  ("FDIC). 
action:  Policy  statement. 

SUMMARY:  The  FDIC  has  adopted  a 
Statement  of  Policy  which  sets  forth 
procedures  and  guidelines  as  to  how  the 
FDIC.  as  conservator  or  receiver  of  an 
insured  depository  institution,  %vil]  treat 
coUateralized  "put"  options  issued  by 
the  insured  depository  institution.  This 
action  is  intended  to  cover  collateralized 
put  options  issued  in  connection  with 
capital  markets  financing  transactions. 
DATES:  This  Statement  of  Policy  applies 
to  (1)  all  collateraiized  put  options 
originally  issued  prior  to  August  9. 1989 
by  insured  depository  institutions  for 
which  the  FDIC  is  appointed  as 
conservator  or  receiver  and  (2) 
collateralized  put  options  issued  on  or 
after  that  date  if  the  put  option  was 
issued  in  renewal,  replacement,  or 


extension  of  a  put  option  issued  prior  to 
that  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  L  Stamp,  Counsel  (202-736-0161), 
or  Martin  Roberts,  Counsel  (202-736- 
0160],  Legal  Division,  Federal  Deposit 
Insurance  Corporation,  550 17th  Street. 
NW.,  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION:  The 

Board  of  Directors  of  the  FDIC  has 
adopted  a  Statement  of  Policy  Regarding 
Treatment  of  Collateralized  Put  Options 
After  Appointment  of  the  Federal 
Deposit  Insurance  Corporation  as 
Conservator  or  Receiver.  The  text  of  the 
Policy  Statement  follows: 

Statement  of  Policy  Regarding 
Treatment  of  CoUateralized  Put 
Obligations  After  Appointment  of  the 
Federal  Deposit  Insurance  Corporatioii 
as  Conservator  or  Receiver 

This  Statement  of  Policy  sets  forth  the 
treatment  that  the  Federal  Deposit 
Insurance  Corporation  [FDIC)  as  the 
conservator  or  receiver  of  an  insured 
depository  institution  will  give 
collateralized  "put"  options  issued  by 
the  insured  depository  institution. 

Background 

On  August  9, 1989,  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRj^EA)  was 
signed  into  law.  This  statute  amended 
the  Federal  Deposit  Insurance  Act  (FDI 
Act)  to  clarify  the  FDICs  rights  as 
conservator  or  receiver  to  repudiate 
contracts.  With  regard  to  secured 
contracts,  the  FDI  Act  provides  that  the 
repudiation  provisions  are  not  to  be 
construed  as  permitting  the  avoidance  of 
any  legally  enforceable  or  perfected 
security  interest  in  any  assets  of  the 
institution  except  where  such  interest  is 
taken  in  contemplation  of  the 
institution's  insolvency  or  with  the 
intent  to  hinder,  delay,  or  defraud  the 
institution  or  the  institution's  creditors. 
12  U.S.C.  1821(e}{ll).  Absent  this 
provision  for  legally  enforceable  or 
perfected  security  interests,  the 
conser\'ator  or  receiver  arguably  could 
avoid  such  security  interests  and  render 
any  claim  on  the  repudiated  contract 
unsecured. 

Reading  these  statutory  provisions  as 
a  whole,  it  is  clear  that  even  secured 
contracts  may  be  repudiated;  that 
damages  are  limited  to  the  extent  set 
forth  in  the  statute;  and  that  legally 
enforceable  or  perfected  security 
agreements  must  be  honored  to  the 
extent  of  such  damages  but  no  further  or 
otherwise.  In  other  words,  if  there  is  a 
repudiation,  the  collateral  securing  the 
contract  may  be  liquidated  and  the 
proceeds  paid  to  or  retained  by  the 


creditor  up  to  the  damages  allowed  by 
the  statute,  i.e.  damages  for  actual  direct 
compensatory  losses  measured  as  of  the 
date  of  the  appointment  of  the 
conservator  or  receiver.  The  remaining 
collateral  or  proceeds  must  then  be 
remitted  or  returned  to  the  conservator 
or  receiver  as  property  of  the  institution 
or  its  estate,  or  to  a  bona  fide  junior 
lienholder  to  the  extent  applicable. 

While  the  preceding  statement,sets 
forth  the  existing  law  and  is  applicable 
to  all  contracts  which  have  been  or  will 
be  repudiated  by  a  conservator  or 
receiver  after  August  9, 1989,  regardless 
of  when  the  contract  was  entered  into, 
certain  issues  have  been  raised 
regarding  collateralized  put  options. 

The  FDIC  has  maintained  a 
longstanding  position  that  contingent 
obligations  have  no  provable  damages 
imder  the  FDI  Act's  statutory  damages 
limitation,  if  repudiated  by  the  receiver 
or  conservator,  because  the  damages  are 
not  fixed  and  certain  as  of  the  date  of 
the  appointment  of  the  receiver  or 
conservator.  As  FIRREA  has  made  this 
result  more  apparent,  market  certainty 
and  stability  have  been  affected. 

Statement  of  Policy 

The  FDIC  has  considered  a  number  of 
relevant  policy  factors,  including  its 
legal  rights  and  powers  under  FIRREA; 
the  assurances  provided  by  the  Federal 
Home  Loan  Bank  Boiird  prior  to  the 
enactment  of  FIRREA  and  market 
reliance  on  those  assurances;  the  need 
for  market  certainty  and  stability;  the 
potential  long-term  cost  to  the  FDIC  of 
outright  repudiation  of  collaterahzed  put 
options;  and  the  potential  for  immediate 
acceleration  of  the  issuer's  obligations 
under  these  collateralized  put  options. 
Based  on  its  consideration  and 
balancing  of  such  factors,  the  FDIC  has 
determined  to  adopt  and  implement  the 
following  Policy  with  respect  to  the 
treatment  of  collateralized  put  options 
after  its  appointment  as  conservator  or 
receiver  of  insured  depository 
institutions  having  these  types  of 
obligations: 

(1)  This  Policy  will  apply  to 
collateralized  put  options  in  all  respects 
where  the  collateralized  put  options 
were  originally  issued  by  insured 
depository  institutions  prior  to  August  9, 
1989. 

(2)  It  is  recognized  that  the  FDIC  as 
conservator  or  receiver  has  the  right  to 
call,  redeem  or  prepay  any 
collateralized  put  options  by  repudiation 
or  disaffirmance  either  directly  by  cash 
payment  in  exchange  for  release  of  the 
collateral  or  by  the  repudiation  of  the 
contract  evidencing  such  borrowings 
followed  by  liquidation  of  the  collateral 


by  a  trustee  or  other  secured 
Accordingly,  the  FDIC  in  its  c 
conservator  or  receiver  may  £ 
the  collateralized  put  options, 
eveiit  payment  will  be  made  < 
extent  of  available  collateral 
amount  equal  to  the  outstand 
principal  amount  or  accreted 
the  secured  obligations,  toget 
interest  at  the  contract  rate  n; 
including,  if  so  provided  in  th< 
the  date  of  payment,  plus  exp 
liquidation,  if  so  provided  in  t 
contract  If  the  holder  of  the  c 
any  reason  fails  to  accept  the 
tendered,  the  FDIC  will  deem 
options  contract  and  the  relat 
collateral  arrangement  termin 
FDIC  does  not  accelerate  the 
the  terms  of  the  contract  will 
enforceable  during  the  pendei 
conservatorship  or  receiversh 

(3)  The  FDIC  shall  have  a  n 
time,  which  is  specifically  def 
days  from  the  date  of  appoint 
any  conservator  or  receiver,  t 
determination  whether  or  not 
accelerate  a  collateralized  pu 
the  case  of  institutions  for  wh 
FDIC  already  has  been  so  apj 
180-day  period  shall  begin  to  i 
the  date  of  adoption  of  this  Pc 

(4)  This  Policy  is  intended  t 
only  collateralized  put  optioni 
connection  with  capital  mark( 
financing  transactions,  includ 
formation  of  publicly  offered  i 
investment  trusts  and  other  si 
insured  depository  institution 
securities  in  capital  markets 
transactions. 

(5)  This  Policy  shall  apply  ii 
respects  to  collateralized  put  i 
issued  on  or  after  August  9,  IJ 
the  put  option  was  issued  in  t 
replacement  or  extension  of  a 
issued  prior  to  the  enactment 
FIRREA. 

(6)  This  Policy  shall  only  ap 
transactions  where  the  underl 
security  interest  is  in  collater: 
and  pledged  by  the  insured  dc 
institution  to  secure  its  obliga 
the  security  interest  is  both  pt 
and  legally  enforceable. 

(7)  It  is  understood  that  pen 
involved  in  secured  transactic 
insured  depository  institutioni 
reasonably  rely  upon  this  Poli 
Statement. 

By  order  of  the  Board  of  Directc 
Dated  at  Washington.  DC.  this  I 

July,  1991. 

Federal  Depoait  Insurance  Corpoi 

Hoyle  L  RobioBOO, 

Executive  Secretary. 

(FR  Doc.  91-18021  Filed  7-30-91: 1 
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creditor  up  to  the  damages  allowed  by 
the  statute.  i.e.  damages  for  actual  direct 
compensatory  losses  measured  as  of  the 
date  of  the  appointment  of  the 
conservator  or  receiver.  The  remaining 
collateral  or  proceeds  must  then  be 
remitted  or  returned  to  the  conservator 
or  receiver  as  property  of  the  institution 
or  its  estate,  or  to  a  bona  fide  junior 
lienholder  to  the  extent  applicable. 

While  the  preceding  statement,sets 
forth  the  existing  law  and  is  applicable 
to  all  contracts  which  have  been  or  will 
be  repudiated  by  a  conservator  or 
receivtr  after  August  9. 1989,  regardless 
of  when  the  contract  was  entered  into, 
certain  issues  have  been  raised 
regarding  collateralized  put  options. 

The  FDIC  has  maintained  a 
longstanding  position  that  contingent 
obligations  have  no  provable  damages 
under  the  FDI  Act's  statutory  damages 
limitation,  if  repudiated  by  the  receiver 
or  conservator,  because  the  damages  are 
not  fixed  and  certain  as  of  the  date  of 
the  appointment  of  the  receiver  or 
conservator.  As  FIRREA  has  made  diis 
result  more  apparent,  market  certainty 
and  stability  have  been  affected. 

Statement  of  Policy 

The  FDIC  has  considered  a  number  of 
relevant  policy  factors,  including  its 
legal  rights  and  powers  under  FIRREA; 
the  assurances  provided  by  the  Federal 
Mome  Loan  Bank  Board  prior  to  the 
enactment  of  FIRREA  and  market 
reliance  on  those  assurances;  the  need 
for  market  certainty  and  stability,  the 
potential  long-term  cost  to  the  FDIC  of 
outright  repudiation  of  collateralized  put 
options;  and  the  potential  for  immediate 
acceleration  of  the  issuer's  obligations 
under  these  collateralized  put  options. 
Based  on  its  consideration  and 
balancing  of  such  factors,  the  FDIC  has 
determined  to  adopt  and  implement  the 
following  Policy  with  respect  to  the 
treatment  of  collateralized  put  options 
after  its  appointment  as  conservator  or 
receiver  of  insiu^d  depository 
institutions  having  these  types  of 
obligations: 

(1)  This  Policy  will  apply  to 
collateralized  put  options  in  all  respects 
where  the  collateralized  put  options 
were  originally  issued  by  insured 
depository  institutions  prior  to  August  9, 
1989. 

(2)  It  is  recognized  diat  the  FDIC  as 
conservator  or  receiver  has  the  right  to 
call,  redeem  or  prepay  any 
collateralized  put  options  by  repudiation 
or  disaffirmance  either  directly  by  cash 
payment  in  exchange  for  release  of  the 
collateral  or  by  the  repudiation  of  the 
contract  evidencing  such  borrowings 
followed  by  liquidation  of  the  collateral 


by  a  trustee  or  other  secured  party. 
Accordingly,  the  FDIC  in  its  capacity  as 
conservator  or  receiver  may  accelerate 
the  collateralized  put  options,  in  which 
event  payment  will  be  made  to  the 
extent  of  available  collateral  up  to  an 
amount  equal  to  the  outstanding 
principal  amount  or  accreted  value  of 
the  secured  obligations,  together  with 
interest  at  the  contract  rate  up  to  (and 
including,  if  so  provided  in  the  contract) 
the  date  of  payment,  plus  expenses  of 
liquidation,  if  so  provided  in  the 
contract  If  the  holder  of  the  options  for 
any  reason  fails  to  accept  the  amount 
tendered,  the  FDIC  will  deem  the 
options  contract  and  the  related 
collateral  arrangement  terminated.  If  the 
FDIC  does  not  accelerate  the  contract, 
the  terms  of  the  contract  will  be 
enforceable  during  the  pendency  of  the 
conservatorship  or  receivership. 

(3)  The  FDIC  shall  have  a  reasonable 
time,  which  is  specifically  defined  as  180 
days  from  the  date  of  appointment  of 
any  conservator  or  receiver,  to  make  a 
determination  whether  or  not  to 
accelerate  a  collateralized  put  option.  In 
the  case  of  institutions  for  which  the 
FDIC  already  has  been  so  appointed,  the 
180-day  period  shall  begin  to  run  as  of 
the  date  of  adoption  of  this  Policy. 

(4)  This  Policy  is  intended  to  cover 
only  collateralized  put  options  issued  in 
connection  with  capital  markets 
financing  transactions,  including  the 
formation  of  publicly  offered  unit 
investment  trusts  and  other  sales  of 
insured  depository  institutions'  portfolio 
securities  in  capital  markets 
transactions. 

(5)  This  Policy  shall  apply  in  all 
respects  to  collateralized  put  options 
issued  on  or  after  August  9, 1989  only  if 
the  put  option  was  issued  in  renewal 
replacement  or  extension  of  a  put  option 
issued  prior  to  the  enactment  of 
FIRREA. 

(6)  This  Policy  shall  only  apply  to 
transactions  where  the  underlying 
security  interest  is  in  collateral  owned 
and  pledged  by  the  insured  depository 
institution  to  secure  its  obligations  and 
the  security  interest  is  both  perfected 
and  legally  enforceable. 

(7)  It  is  understood  that  persons 
involved  in  secured  transactions  with 
insured  depository  institutions  may 
reasonably  rely  upon  this  Policy 
Statement. 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington.  DC.  this  9th  day  of 
July.  1991. 

Federal  Depoait  Insurance  Corporation.     . 

Hoyle  L.  Robinsoo. 

Executive  Secretary. 

(FR  Doc.  91-18021  Filed  7-30-91:  8:45  am) 
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FEDERAL  ELECTION  COMMISSION 

(Notic*  1991-14] 

FMng  Dates  for  the  Virginia  Special 
Elections 

agency:  Federal  Election  Commission. 

action:  Notice  of  filing  dates  for  special 
elections. 

summary:  Virginia  has  scheduled  a 
Special  General  Election  on  November 
5, 1991.  The  RepubUcan  and  Democratic 
7th  Congressional  District  Committees 
have  scheduled  August  25,  and 
September  7, 1991,  respectively,  to  select 
nominees  for  the  Special  General 
Election. 

Committees  required  to  file  reports  in 
connection  with  the  Special  Convention 
of  the  Republican  Party  should  file  a  12- 
day  Pre-Convention  Report  by  August 
13, 1991.  Committees  required  to  file 
reports  in  connection  with  the  Special 
Convention  of  the  Democratic  Party 
should  file  a  12-day  Pre-Convention 
Report  by  August  26, 1991.  Committees 
required  to  file  reports  in  connection 
with  both  the  Special  Convention  and 
Special  General  Election  to  be  held  on 
November  5, 1991,  must  file  a  12-day 
Pre-Convention  Report,  a  12-day  Pre- 
General  Report  by  October  24. 1991,  and 
a  Post-General  Report  by  December  5, 
1991. 

FOR  RJirrNEff  INFORMATION  CONTACT 

Ms.  Bobby  Werfel,  Public  Information 
Office,  999  E  Sti-eet,  NW.,  Washington. 
DC  20463,  Telephone:  (202)  376-3120; 
Toll  Free  (800)  424-9530. 
SUPPt^MENTARY  INFORMATION:  All 
principal  campaign  committees  of 
candidates  who  participate  in  the 
Virginia  special  elections  must  file 
reports  according  to  the  schedules  given 
in  Charts  I  and  II.  The  committee 
treasurer  should  consult  the  chart  that 
corresponds  to  the  candidate's  situation. 
Party  committees  and  PACs  that  make 
contributions  or  expenditures  in 
connection  with  the  Virginia  special 
elections  during  the  coverage  dates 
listed  in  the  charts  must  file  the 
appropriate  reports.  Monthly  filers, 
however,  do  not  have  to  file  the  special 
election  reports. 

Calendar  of  Reporting  Dates  for 
Virginia  Special  Elections 

tCtiart  I.  Democratic  Nominating  Convention  and 
SpeciaJ  G«neralJ 


Ad  Convmttees  Onty  Involved  m  the  Special 
Defnoaatic  ConvfUlon  (9/7|  Muat  Fit*: 


Pr»- 

Conven- 

tion. 

07/01/91- 

Oe/18/91 

08/23/91 

08/26/91 

Year-End 

Oe/19/91- 

12/31/91 

01/31/92 

01/31/92 

All  Committees  Involved  in  the  Special  Democratic 
Convention  (9/7)  and  Special  General  (11/5)  Must 
Re: 


Pre- 

Conven- 

tion   

07/01/91- 

. 

08/18/91 

08/23/91 

08/26/91 

Pre-General.. 

06/19/91- 

10/16/91 

10/21/91 

10/24/91 

Post- 

General...- 

10/17/91- 

11/25/91 

12/05/91 

12/05/91 

Ye»-End. 

11/26/91- 

12/31/91 

01/31/92 

01/31/92 

AU  Comnnttees  Onty  Involved  m  the  Special  General 
(11/5)  Muat  Fta 


Pre-General.. 

07/01/91- 

10/16/91 

10/21/91 

10/24/91 

Post- 

Genera) 

10/17/91- 

11/25/91 

12/05/91 

12/05/91 

Year-End 

11/26/91- 

12/31/91 

01/31/92 

01/31/92 

>  The  period  begins  with  ttie  dose  of  books  of  the 
last  report  filed  by  the  conHnttee.  H  the  committee 
has  filed  no  previous  reports,  the  penod  begins  with 
the  date  of  the  committee's  first  activity. 

*  Reports  sent  by  regetered  or  certified  mat  must 
be  postmart^ed  by  the  mariing  date,  otherwise,  they 
must  be  recervsd  by  th«  fifing  date. 


Calendar  of  Reporting  Dates  for 
Virginia  Special  Elections 


[Chan  II.  Republican  Norranattng  Conventvn  and 
Special  General] 


Report 


Period 
covered  ' 


Reg/cert 
mailing 
date' 


<=iiingdate 


All  Committees  Only  Involved  in  the  Special 
Republican  Convention  (8/2S)  Must  Fto:   ■ 


Pre- 

Conven- 

tion  

07/01/91- 

06/06/91 

08/10/91 

»/ 13/91 

Year-End 

06/06/91- 

12/31/91 

01/31/92 

91/31/92 

All  Committees  Involved  in  ttte  Speaal  Republcan 
Convention  (6/25)  and  SpeciaJ  General  (11/5) 
Must  File: 


Pre- 

Conven- 

tion   _._.. 

07/01/91- 

06/05/91 

06/10/91 

06/13/91 

Pre-General- 

0eAI6/91- 

10/16/91 

10/21/91 

10/24/91 

Post- 

General 

10/17/91- 

11/25/91 

12/05/91 

12/05/91 
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Calendar  of  Reporting  Dates  for 
Virginia  Special  Elections— Continued 

[Chart  II.  Republican  Nominatina  Convention  and 
Special  General] 


Report 

Period 
covered' 

Reg. /cert, 
mailing 
date' 

Filing  date 

Year-End 

11/26/91- 
12/31/91 

01/31/92 

01/31/92 

Ail  Conmtttees  Only  Invotved  in  ttie  Special  General 
(11/5)  Must  File: 


Pre-Generai. 

Post- 
General  .... 


Year-End.. 


07/01/91- 
10/16/91 

10/17/91- 
11/25/91 

11/26/91- 
12/31/91 


10/21/91 

12/05/91 
01/31/92 


10/24/91 

12/05/91 
01/31/92 


'  The  period  begins  with  the  close  of  the  last 
report  filed  by  the  committee.  If  the  cotnmitteo  has 
filed  rto  previous  reports,  the  period  begrns  with  the 
date  of  the  cor^mi'ee's  first  activity. 

•  Reports  sert  ay  registered  or  certified  mail  must 
be  postmarXtKl  bv  ihe  mailing  date;  otherwise,  they 
must  be  recerveo  by  the  filing  date. 

Dated:  July  25. 1991. 
John  Warren  MtGany, 

Chairman.  Federal  Election  Commission. 
[FR  Doc.  91-18024  Filed  7-30-91;  8:45  am) 

BIUJNQ  CODE  (TI^-OI-M 


FEDERAL  RESERVE  SYSTEM 

Ben  Lovell  Cundiff ,  et  at^  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Stiares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j](7)). 

The  notices  are  available  for 
iinmediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  19. 1991. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Ben  Lovell  Cundiff,  Nashville. 
Tennessee;  to  acquire  an  additional  27 
percent  of  the  voting  shares  of  Trigg 
Bancorp,  Inc.,  Cadiz.  Kentucky,  for  a 
total  of  52.53  percent,  and  thereby 


irdirectly  acquire  Trigg  County  Fanners 
Bank.  Cadiz,  Kentucky. 
B.  Federal  Reserve  Bank  of  Dallas  (W. 

Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Dan  H.  Cook,  Wilson,  Texas:  to 
acquire  25.12  percent  of  the  voting 
shares  of  Wilson  Bancshares,  Inc., 
Wilson,  Texas,  and  thereby  indirectly 
acquire  Wilson  State  Bank,  Wilson, 
Texas. 

2.  Bobby  Max  Ham,  Crosby  ton, 
Texas,  to  acquire  an  additional  18.77 
percent  for  a  total  of  23.53  percent;  and 
Kimberly  Ham  Eudy.  Austin,  Texas,  to 
acquire  18.77  percent  of  the  voting 
shares  of  Citizens  Bancshares,  Inc., 
Crosbyton,  Texas,  and  thereby 
indirectly  acquire  Citizens  National 
Bank  of  Crosbyton,  Crosbyton,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  25, 1991. 
William  W.  Wiles. 
Secretary  of  the  Board 
(FR  Doc.  91-18064  Filed  7-30-91;  8:45  am] 

BILUfM  CODE  621(H>1-f 


Gifford  Bancorp,  Inc.,  et  al^ 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  ccmpanies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  5 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  die  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
19. 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 


1.  Gifford  Bancorp,  Inc.  Employee 
Stock  Ownership  Plan,  Gifford,  Illinois; 
to  acquire  34.6  percent  of  the  voting 
shares  of  Gifford  Bancorp.  Inc.,  Gifford. 
Illinois,  and  thereby  indirecUy  acquire 
The  Gifford  State  Bank,  Gifford.  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Mirmesota  55480: 

1.  The  Fischer  Corporation,  Lewiston 
Minnesota;  to  acquire  68.67  percent  of 
the  voting  shares  of  Ostrander 
Bancshares.  Inc..  Ostrander,  Minnesota, 
and  thereby  indirectly  acquire 
Ostrander  State  Bank.  Ostrander. 
.Minnesota. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning.  Director, 
Bank  Holding  Company)  101  Market 
Street.  San  Francisco,  California  94105: 

1.  Commercial  Bancorp,  Salem, 
Oregon;  to  acquire  100  percent  of  the 
voting  shares  of  Farmers  &  Merchants 
Bank,  Forest  Grove,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  25, 1991. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  91-18065  Filed  7-30-91;  8:45  am] 

BILLING  CODE  SZlftOI-T 


FEDERAL  TRADE  COMMISSION 

lDktC-33351 

Alleghany  Corp^  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things, 
Alleghany  Corporation  to  divest,  within 
twelve  mondis  of  this  order.all  rights 
and  interest  in  either  its  own  tide  plants 
and  back  plants  or  those  of  Westwood 
Equities  Corporation,  to  a  Commission- 
approved  acquirer. 

DATES:  Complaint  and  Order  issued  July 
11, 1991. » 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Ann  Malester,  FTC/S-2308.  Washington, 
DC  20580.  (202)  326-2682. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday.  March  5. 1991.  there  was 
published  in  the  Federal  Register.  56  FR 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commiuion's  Public 
Reference  Branch.  H-13a  Bth  Street  and 
Pennsylvania  Avenue,  NW,  Washington,  DC  20S8a 


9219,  Correction.  56  FR  12422. 
proposed  consent  agreement  \ 
analysis  In  the  Matter  of  Allej 
Corporation,  for  the  purpose  o 
public  comment.  Interested  pa 
given  sixty  (60)  days  in  which 
comments,  suggestions  or  objc 
regarding  the  proposed  form  g 
order. 

Comments  were  filed  and  ci 
by  the  Commission.  The  Comi 
has  ordered  the  issuance  of  th 
complaint  in  the  form  contem] 
the  agreement  made  its  juristi 
findings  and  entered  an  order 
as  set  forth  in  the  proposed  cc 
agreement,  in  disposition  of  t} 
proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46. 1 

apply  sec.  5,  38  Siat.  719,  as  amen 

38  Stat  731,  ■•  amended:  15  U.S.C 

Donald  S.  Clark. 

Secretary. 

(FR  Doc.  91-18132  Filed  7-30-91;  I 

BIU.INO  CODE  67$O-01-M 


DEPARTMENT  OF  HEALTH  / 
HUMAN  SERVICES 

Agency  for  Heafth  Care  Poii< 
Research 

Public  Meeting  on  dinicai  Pr 
Guidelines  for  Management  ( 
Related  Pain 

A  public  meeting  vrill  be  he 
clinical  practice  guidelines  foi 
management  of  cancer-relatec 
guidelines  are  under  developr 
panel  of  experts  and  health  c£ 
consumers,  arranged  for  by  th 
for  Health  Care  Policy  and  Re 
Notice  announcing  the  develo 
seven  sets  of  clinical  practice 
and  inviting  written  comment 
published  in  the  Federal  Regi; 
August  28, 1990  (55  FR  35185). 

In  addition  to  the  solicitatic 
written  material  in  the  Augusi 
Federal  Register,  a  series  of  p 
meetings  is  being  held  to  prov 
opportunity  for  interested  par 
contribute  releveint  informatic 
comments  concerning  the  par 
guidelines  under  development 

A  public  meeting  to  address 
guidelines  for  the  managemen 
cancer-related  pain  will  be  he 
September  5,  as  follows: 
September  5, 1991,  9  a.m.  to  m 

Washington  Vista  Hotel,  14 
Street,  NW.,  Washington, 
(202)  429-1700 

Backgroimd 

The  Omnibus  Budget  Recor 
Act  of  1980  (Pub.  L  101-239),  i 
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,  Inc^  et  al^- 
kcqulsttions  by;  and 
[  Holding  Companies 

I  listed  in  this  notice 
the  Board's  approval 
f  the  Bank  Holding 
:  U.S.C.  1842)  and  S 
rd'8  Regulation  Y  (12 
icome  a  bank  holding 
iquire  a  bank  or  bank 
.  The  factors  that  are 
ing  on  the  applications 
!Ction  3(c)  of  the  Act  (12 

m  is  available  for 
:tion  at  the  Federal 
[icated.  Once  the 
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I  also  be  available  for 
offices  of  the  Board  of 
sted  persons  may 
vs  in  writing  to  the 
to  the  offices  of  the 
»rs.  Any  comment  on 
It  requests  a  hearing 
itement  of  why  a 
ion  would  not  suffice  in 
identifying  specifically 
fact  that  are  in  dispute 
the  evidence  that 
ed  at  a  hearing. 
5e  noted,  comments 
these  applications 
not  later  than  August 

irve  Bank  of  Chicago 

Vice  President)  230 
;et,  Chicago.  Illinois 


1.  afford  Bancorp,  Inc.  Employee 
Stock  Ownership  Plan,  Gifford,  Illinois; 
to  acquire  34.6  percent  of  the  voting 
shares  of  Gifford  Bancorp.  Inc..  Giffoid. 
Illinois,  and  thereby  indirectly  acquire 
The  Giffofd  State  Bank.  Gifford.  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55460: 

1.  The  Fischer  Corporation,  Lewiston 
Minnesota;  to  acquire  68.67  percent  of 
the  voting  shares  of  Ostrander 
Bancshares.  Inc..  Ostrander,  Minnesota, 
and  thereby  indirectly  acquire 
Ostrander  State  Bank.  Ostrander, 
.Minnesota. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning.  Director. 
Bank  Holding  Company)  101  Market 
Street.  San  Francisco.  California  94105: 

1.  Commercial  Bancorp,  Salem. 
Oregon;  to  acquire  100  percent  of  the 
voting  shares  of  Farmers  &  Merchants 
Bank,  Forest  Grove,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  25. 1991. 
William  W.  Wiles, 
Secretary  of  the  Board. 
(FR  Doc  91-18065  Filed  7-30-91;  8:45  am) 

BILLING  CODE  U1»«1-F 


FEDERAL  TRADE  COMMISSION 

[DI(tC-3335] 

Alleghany  Corp^  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things. 
Alleghany  Corporation  to  divest,  within 
twelve  months  of  this  order.all  rights 
and  interest  in  either  its  own  title  plants 
and  back  plants  or  those  of  Westwood 
Equities  Corporation,  to  a  Commission- 
approved  acquirer. 

DATES:  Complaint  and  Order  issued  July 
11. 1991.» 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Malester.  FTC/S-2308.  Washington. 
DC  20580.  (202)  326-2682. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday.  March  5. 1991,  there  was 
published  m  the  Federal  Register,  56  FR 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-13a  6th  Street  and 
Pennsylvania  Avenue,  NW,  Washington,  DC  20580. 


9219,  Correction.  58  FR  12422,  a 
proposed  consent  agreement  vrith 
analysis  In  the  Matter  of  Alleghany 
Corporation,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement  made  its  jurisdictional 
findings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat  721;  15  U.S.C.  48.  Interpret  or 

apply  sec.  5,  38  Stat.  719,  as  amended;  sec.  7, 

38  Stat  731.  as  amended:  15  U.S.C.  45. 18) 

Donald  S.  Claik. 

Secretary. 

[FR  Doc.  91-18132  Filed  7-30-91;  8:45  am] 

BILLINQ  CODE  67SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Heaitti  Care  Policy  and 
Research 

Public  Meeting  on  Oinicai  Practice 
Guidelines  for  Management  of  Cancer- 
Related  Pa(n 

A  public  meeting  wrill  be  held  on 
clinical  practice  guidelines  for  the 
management  of  cancer-related  pain.  The 
guidelines  are  imder  development  by  a 
panel  of  experts  and  health  care 
consumers,  arranged  for  by  the  Agency 
for  Health  Care  Policy  and  Research.  A 
Notice  annotmcing  the  development  of 
seven  sets  of  clinical  practice  guidelines 
and  inviting  written  comments  was 
published  in  the  Federal  Register  on 
August  28, 1990  (55  FR  35185). 

In  addition  to  the  solicitation  of 
written  material  in  the  August  28. 1990 
Federal  Register,  a  series  of  public 
meetings  is  being  held  to  provide  an 
opportunity  for  interested  parties  to 
contribute  relevant  information  and 
comments  concerning  the  particular 
guidelines  under  development. 

A  public  meeting  to  address 
guidelines  for  the  management  of 
cancer-related  pain  will  be  held  on 
September  5.  as  follows: 
September  5, 1991,  9  a.m.  to  noon 

Washington  Vista  Hotel.  1400  M 
Street,  NW.,  Washington.  DC  20005 
(202)  429-1700 

BackgroiBid 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  {Pub.  L.  101-239),  enacted  on 


December  19, 1989,  added  a  new  title  IX 
to  the  Public  Health  Service  Act  (the 
Act)  (42  use  299-299C-6).  which 
established  the  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)  to 
enhance  the  quality,  appropriateness, 
and  effectiveness  of  health  care 
services,  and  access  to  such  services. 

Section  911  of  the  Act  (42  U.S.C.  299b) 
estabhshed,  within  AHCPR.  the  Office 
of  the  Forum  for  Quality  and 
Effectiveness  in  Health  Care  (the 
Forum).  Through  this  office,  AHCPR  is 
arranging  for  the  development  and 
periodic  review  and  updating  of 
clinically  relevant  guidelines  that  may 
be  used  by  physicians,  educators,  other 
health  care  practitioners,  and  consumers 
to  assist  in  determining  how  diseases, 
disorders,  and  other  health  conditions 
can  most  effectively  and  appropriately 
be  prevented,  diagnosed,  treated,  and 
managed  clinically. 

Section  912  of  the  Act  (42  U.S.C  299b) 
provides  for  the  development  of  initial 
guidelines,  standards,  performance 
measures,  and  reviews  criteria  that: 

1.  Account  for  a  significant  portion  of 
expenditures  under  the  Medicare 
program,  and  have  a  significant 
variation  in  the  frequency  or  the  type  of 
treatment  provided;  or 

2.  Otherwise  meet  the  needs  and 
priorities  of  the  Medicare  program. 

Section  914  of  the  Act  lists  factors  to 
be  considered  in  establishing  priority  for 
guidelines,  including  the  extent  to  which 
the  proposed  guidelines  would: 

1.  Improve  methods  of  prevention, 
diagnosis,  treatment  and  clinical 
management,  and  thereby  benefit  a 
significant  number  of  individuals; 

2.  Reduce  clinically  significant 
variations  among  providers  in  making 
diagnoses  and  providing  treatments,  or 
reduce  significant  variations  in  the 
outcomes  of  health  care  services  or 
procedures,  and 

3.  Reduce  variations  in  the  services 
and  procedures  utilized  for  diagnosis 
and  treatment  (and  potentially  produce 
savings  in  health  care  expenditures). 

Based  on  the  statutory  criteria, 
consultation  with  the  Health  Care 
Financing  Administration  (in 
accordance  with  42  U.S.C.  1320b-12). 
studies  conducted  by  the  Institute  of 
Medicine,  availability  of  reliable 
research  data,  and  a  high  degree  of 
professional  consensus,  the  following 
topics  were  selected  for  initial  guideline 
development: 

1.  Visual  Impairment  due  to  Cataract 
in  the  Aging  Eye. 

2.  Diagnosis  and  Treatment  of  Benign 
Prostatic  Hyperplasia. 

3.  Urinary  Incontinence  in  the  Adult. 


4.  Risk  Assessment.  Prevention,  and 
Early  Intervention  in  Management  of 
Pressure  Sores. 

5.  Delivery  of  Comprehensive  Care  in 
Sickle  Cell  Disease. 

6.  Management  of  Acute  Post- 
Operative  Pain. 

7.  Diagnosis  and  Treatment  of 
Depressed  Outpatients  in  the  Primary 
Care  Setting. 

In  addition,  in  1991  the  following  five 
new  topics  have  been  selected  for 
guideline  development: 

1.  Management  of  Cancer-Related 
Pain. 

2.  Treatment  of  Stage  11  and  Greater 
Pressure  Ulcers. 

3.  AIDS  and  HI\'  Infection. 

4.  Low  Back  Disorders. 

5.  Development  of  Quality 
Determinants  of  Mammography 
Screening  and  Differential  Diagnosis. 

To  assure  the  development  of 
guidelines,  AHCPR.  acting  through  the 
Forum,  has  arranged  for  panels  of 
experts  in  the  above-listed  topics  and 
consumers  who  will  develop  the  specific 
guidelines.  Panel  responsibilities  include 
determination  of  the  scope  of  the 
guidelines,  assessment  of  the  available 
scientific  evidence  and  clinical 
consensus,  and  conducting  peer  review 
and  pilot  testing  of  drafts  of  the 
guidelines.  Thus  far,  public  meetings  of 
panels  to  solicit  information  and 
comments  from  interested  parties  have 
been  held  with  respect  to  benign 
prostatic  hyperplasia,  depression, 
management  of  post-K)perative  pain, 
pressure  ulcers,  urinary  incontinence, 
and  cataracts. 

Arrangements  for  September  5  Public 
Meeting  on  the  Management  of  Cancer- 
Related  Pain 

Representatives  of  organizations  and 
other  individuals  are  invited  to  provide 
relevant  written  comments  and 
information  and  make  a  brief  (5  minutes 
or  less)  oral  statement  to  the  panel.  The 
Office  of  the  Forum  for  Quality  and 
Effectiveness  in  Health  Care  is  making 
the  administrative  arrangements  for  this 
public  meeting  on  behalf  of  the  panel. 
Individuals  and  representatives  who 
would  like  to  attend  must  register  with 
the  Forum  at  the  address  set  out  below 
by  August  21  and  indicate  whether  they 
plan  to  make  an  oral  statement.  Those 
wrishing  to  make  oral  statements  and 
provide  written  comments  and 
information  should  also  submit  copies  of 
these  on  the  Forum  by  August  21.  If 
more  requests  to  make  oral  statements 
are  received  than  can  be  accommodated 
between  9  a.m.  and  noon  on  September 
5,  the  chair  person  will  allocate 
speaking  time  in  a  manner  which 
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ensures,  to  the  extent  possible,  that  a 
range  of  views  of  health  care 
professional  and  providers,  health  care 
consumers,  and  product  and 
pharmaceutical  manufacturers  is 
presented.  Those  who  cannot  be 
allocated  their  requested  speaking  time 
because  of  time  constaints  can  be 
assured  that  their  written  comments  will 
be  considered  by  the  panel  in 
developing  the  guidelines. 

Registration  should  be  made  with  and 
vritten  materials  submitted  to:  Kathleen 
A.  McCormick,  Ph.D.,  Director.  Forum 
for  Quality  and  Effectiveness  in  Health 
Care,  Agency  for  Health  Care  Policy  and 
Research,  Executive  Office  Center,  2101 
East  Jefferson  Street,  Suite  327, 
Rockville,  MD  20852,  Phone  301-227- 
6671,  Fax  301-228-6679. 


Dated:  July  24, 1991. 
|.  larrett  Clinton, 
Administrator. 
[FR  Doc.  91-18070  Filed  7-30-91;  MS  am] 

BILUNO  CODE  4160-WMI 


Centers  For  Disease  Control 

[Announcement  Numt)«r  129] 

Evaluation  and  Enhancement  of  HIV 
Prevention;  Street  and  Community 
Outreach  Programs  That  Serve 
Injecting-Orug  Users  and  Youth  in 
High-Rlsk  Situations 

Introductioii 

The  Centers  For  Disease  Control 
(CDC)  announces  the  availability  of 
Fiscal  Year  1991  funds  for  cooperative 
agreements  to  evaluate  and  enhance  the 
applicant's  street  and  community-based 
HIV  prevention  outreach  activities 
(including  street,  public  housing  project, 
and  other  nontraditional  outreach 
efforts)  targeting  (a)  injecting  drug  users 
(IDUs)  and  their  sex  partners  and  (b) 
youth  in  high-risk  situations  (Y-HRS) 
such  as  runaways,  homeless  youth,  and 
youth  who  are  IDUs.  This  program  is 
being  undertaken  in  consultation  with 
the  Naiiona!  Institute  on  Drug  Abuse 
(NIDA)  of  the  Alcohol  and  Drug  Abuse 
and  Mental  Health  Administration 
(ADAMHA). 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  described  in  Healthy  People 
2000,  a  PHS-led  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  HIV  Infection.  (For  ordering  a 
copy  of  Healthy  People  2000,  see  the 
Section  WHERE  TO  OBTAIN 
ADDITIONAL  INFORMATION.) 


Authority 

This  program  announcement  is 
authorized  under  the  Public  Health 
Service  Act,  section  301(a)  (42  U.S.C 
241(a)),  as  amended,  and  section  317(a) 
(42  U.S.C.  247(a)),  as  amended. 

Eligibility 

Eligibile  applicants  for  both  IDUs  and 
Y-HRS  components  are  state  tmd  local 
health  departments,  state  and  local 
substance  abuse  control/treatment 
agencies,  national  organizations 
working  at  the  community  level, 
community-based  organizations, 
universities,  and  other  nonprofit  entities 
that  are  currently  operating  street/ 
community  outreach  programs  for  either 
or  both  of  these  populations.  Because  of 
the  disproportionate  effect  that  HTV 
L-iection  and  AIDS  have  had  on  certain 
metropolitan  statistical  areas  (MSAs), 
eiigibihty  is  limited  to  organizations  and 
agencies  where  proposed  projects  serve 
MSAs  that  have  reported  more  than 
3.000  cumulative  AIDS  cases  to  CDC 
through  December  31, 1990,  The  eligibile 
MSAs  are:  Atlanta,  GA;  Chicago,  IL; 
Houston,  TX;  Los  Angeles,  CA;  Miami, 
FL;  Newark,  NJ:  New  York.  NY; 
Philadelphia.  PA;  San  Francisco.  CA; 
San  Juan,  PR;  and  Washington.  DC. 

Availability  of  Funds 

A.  Approximately  $2,800,000  is 
available  in  Fiscal  Year  1991  to  fund  as 
many  as  nine  projects  to  evaluate  IDU 
street  outreach.  The  average  award  is 
expected  to  be  $300,000  (ranging  from 
$175,000  to  $600,000)  for  each  12-month 
budget  period  within  a  three-  to  five- 
year  project  period  begiiming  in 
September  1991. 

B.  Approximately  $1,800,000  is 
available  in  Fiscal  Year  1991  to  fund  as 
many  as  five  projects  to  evaluate 
outreach  programs  serving  Y-HRS.  The 
average  award  is  expected  to  be 
$350,000  (ranging  from  $100,000  to 
$600,000)  for  each  12-month  budget 
period  within  a  three-  to  five-year 
project  period  beginning  in  September 
1991. 

Continuation  of  the  projects  after  such 
12-month  budget  period  will  depend  on 
their  progress  and  the  availability  of 
federal  funds. 

PuriMise 

The  purpose  of  the  assistance 
provided  through  this  announcement  is 
to  conduct  a  comparative  evaluation  of 
the  existing  and  enhanced  interventions, 
Lncluding  analyses  of  the  impact  of  the 
interventions  on  risk  behavior,  HIV 
ssroincidence,  and  STD  rates,  and  the 
cost  effectiveness  of  the  activities  and 
interventions. 


Street/community  outreach  is  defmed 
as  fact-to-face  interactions  with  persons 
at  risk  for  HIV  infection  that  occur 
outside  traditional  health  and  drug 
abuse  treatment  clinic  services. 
Outreach  workers  typically  are  drawn 
from  and  reside  in  the  communities 
which  are  most  heavily  affected  by 
AIDS/ HIV  and  many  are  former  IDUs  or 
youth  who  have  engaged  in  high-risk 
behavior.  The  outreach  workers  provide 
HIV  risk-reduction  and  drug  prevention 
messages;  distribute  items  such  as  a 
hterature,  condoms,  and  bleach;  and 
refer  persons  at  risk  for  HIV  infection  to 
needed  services,  including  drug 
treatment,  HIV  prevention  counseling. 
HIV-antibody  counseling  and  testing. 
HIV  early  intervention,  and  other 
physchosocial,  social  support,  and 
medical  services.  Street/community 
outreach  typically  takes  place  in 
neighborhoods,  including  housing 
projects,  where  there  is  a  high 
prevalence  of  drug  use. 

The  funds  available  imder  this 
announcement  will  be  used  to  support 
community  studies  to  evaluate  the 
coverage,  cost,  and  impact  of  existing 
HIV  prevention  outreach  interventions 
targeting  IDUs  and  their  sex  partners 
and  Y-HRS.  Such  evaluations  will 
document  the  quantity  and  quality  of 
current  activities;  the  costs  to  provide 
services  and  support  associated 
activities;  the  changes  in  sexual 
practices  and  drug  use  behaviors  of 
clients  served;  and  the  use  of  health  care 
and  drug  treatment  services  that  has 
resulted  from  the  interventions  provided 
by  the  applicant. 

Program  Requirements 

Applicants  must  have  demonstrated 
ability  to  collect  and  analyze  qualitative 
and  quantitative  data  to  be  used  to 
measure  intervention  effectiveness.  A 
specific  objective  will  be  to  develop  or 
enhance  computer-based  systems  for 
monitoring  program  activities  and  costs 
that  can  be  used  by  other  outreach 
programs.  Applicants  must  have 
demonstrated  collaboration  and 
coordination  with  government  (including 
PHS  and  other  national  and  State 
agencies),  health  care,  research,  and 
community  organizations  engaged  in  the 
development,  delivery,  and  evaluation 
of  targeted  interventions. 

Applicants  must  show  evidence  of  (a) 
ongoing  outreach  services  to  at  least  one 
of  the  two  priority  populations,  i.e..  IDUs 
(and  their  sex  partners)  and/or  Y-HRS; 
(b)  an  ability  to  evaluate  these 
interventions;  and  (c)  an  ability  to  use 
evaluation  data  to  design  and  implement 
enhancements  of  these  interventions  s6 
that  the  interventions  can  serve  as 


models  for  other  HIV  preventi 
programs  that  serve  similar  pc 
in  other  locations. 

Applicants  that  target  Y-HR 
coordinate  plans  with  the  loca 
agency  if  the  applicant  is  appl 
CDC  funds  under  program 
announcement  number  152.  en 
"Cooperative  Agreements  to  C 
Local  Programs  to  Prevent  HH 
and  Related  Priority  Health  Pr 
Among  Youth  in  High-Risk  Sit 

Each  applicant  must  identify 
submit  to  CDC  the  names  of  pi 
(and  their  professional  affiliat 
serve  on  a  local  evaluation  pU 
group  (LEPG)  as  advisors  and 
consultants  on  the  scientific  ai 
the  proposed  evaluation  activi 
LEPG  must  include,  at  a  minin 
behavioral  scientist  with  expe 
evaluation  of  health  risk  reduc 
interventions,  a  biostatistician 
experienced  epidemiologist,  ai 
anthropologist/ethnographer,  i 
representative  from  the  state  c 
health  department  and  the  sta 
substance  abuse  control  agenc 
LEPG  for  projects  targeting  Y-1 
also  include  representation  frc 
state  or  local  agency  responsil 
programs  serving  these  youtL 
Additionally,  LEPGs  should  in 
ciilturally  competent  represeni 
from  other  community-based 
organizations  and  agencies  sei 
target  population.  CDC  project 
or  technical  staff  will  frequent 
meetings  of  the  LEPG  to  provi( 
technical  assistance  and  const 
All  activities  and  findings  mus 
documented  and  submitted  to 
an  approved  timetable  so  that 
information  can  be  disseminat 
other  organizations  and  agenc 
similar  populations. 

A.  Recipient  Activities 

Phase!         |{ 

1.  Form  an  LEPG.  Convene  t 
and  develop  procedures  for  co 
existing  information  and  for  in 
unmet  HTV  prevention  needs  o 
target  population.  The  assessn 
should  address  HIV  preventioi 
early  intervention,  drug  abuse 
and  other  relevant  needs  of  thi 
population.  The  assessment  of 
needs  should  include,  but  not  1 
to:  a  description  of  the  target  p 
(IDUs  and/or  Y-HRS):  descripl 
current  interventions  and  how 
cover  the  target  population: 
identification  of  obstacles  to  h 
prevention,  early  intervention, 
treatment/detoxification,  and  i 
relevant  services;  epidemiolog 
ethnographia  ans  seroprevalei 
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Street/community  outreach  is  defined 
as  fact-to-face  interactions  with  persons 
at  risk  for  HIV  infection  that  occur 
outside  traditional  health  and  drug 
abuse  treatment  clinic  services. 
Outreach  workers  typically  are  drawn 
from  and  reside  in  the  communities 
which  are  most  heavily  affected  by 
AIDS/HIV  and  many  are  former  IDUs  or 
youth  who  have  engaged  in  high-risk 
behavior.  The  outreach  workers  provide 
HIV  risk-reduction  and  drug  prevention 
messages;  distribute  items  such  as  a 
literature,  condoms,  and  bleach;  and 
refer  persons  at  risk  for  HIV  infection  to 
needed  services,  including  drug 
treatment,  HIV  prevention  counseling, 
HIV-antibody  counseling  and  testing, 
HIV  early  intervention,  and  other 
physchosocial,  social  support,  and 
medical  services.  Street/community 
outreach  typically  takes  place  in 
neighborhoods,  including  housing 
projects,  where  there  is  a  high 
prevalence  of  drug  use. 

The  funds  available  under  this 
announcement  will  be  used  to  support 
community  studies  to  evaluate  the 
coverage,  cost,  and  impact  of  existing 
HIV  prevention  outreach  interventions 
targeting  IDUs  and  their  sex  partners 
and  Y-HRS.  Such  evaluations  will 
document  the  quantity  and  quality  of 
current  activities;  the  costs  to  provide 
services  and  support  associated 
activities;  the  changes  in  sexual 
practices  and  drug  use  behaviors  of 
clients  served;  and  the  use  of  health  care 
and  drug  treatment  services  that  has 
resulted  from  the  interventions  provided 
by  the  applicant. 

Program  Requirements 

Applicants  must  have  demonstrated 
ability  to  collect  and  analyze  qualitative 
and  quantitative  data  to  be  used  to 
measure  intervention  effectiveness.  A 
specific  objective  will  be  to  develop  or 
enhance  computer-based  systems  for 
monitoring  program  activities  and  costs 
that  can  be  used  by  other  outreach 
programs.  Applicants  must  have 
demonstrated  collaboration  and 
coordination  with  government  (including 
PHS  and  other  national  and  State 
agencies),  health  care,  research,  and 
community  organizations  engaged  in  the 
development,  delivery,  and  evaluation 
of  targeted  interventions. 

Applicants  must  show  evidence  of  (a) 
ongoing  outreach  services  to  at  least  one 
of  the  two  priority  populations,  i.e..  IDUs 
(and  their  sex  partners)  and/or  Y-HRS; 
(b)  an  ability  to  evaluate  these 
interventions;  and  (c)  an  ability  to  use 
evaluation  data  to  design  and  implement 
enhancements  of  these  interventions  sO 
that  the  interventions  can  serve  as 


models  for  other  HIV  prevention 
programs  that  serve  similar  populations 
in  other  locations. 

Applicants  that  target  Y-HRS  should 
coordinate  plans  with  the  local  health 
agency  if  the  applicant  is  applying  for 
CDC  funds  under  program 
announcement  number  152.  entitled. 
"Cooperative  Agreements  to  Coordinate 
Local  Programs  to  Prevent  HIV  Infection 
and  Related  Priority  Health  Problems 
Among  Youth  in  High-Risk  Situations". 

Each  applicant  must  identify  and 
submit  to  CDC  the  names  of  persons 
(and  their  professional  affiliations)  to 
serve  on  a  local  evaluation  planning 
group  (LEPG)  as  advisors  and 
consultants  on  the  scientific  aspects  of 
the  proposed  evaluation  activities.  The 
LEPG  must  include,  at  a  minimum,  a 
behavioral  scientist  with  experience  in 
evaluation  of  health  risk  reduction 
interventions,  a  biostatistician.  an 
experienced  epidemiologist,  an 
anthropologist/ethnographer,  and  a 
representative  from  the  state  or  local 
health  department  and  the  state  or  local 
substance  abuse  control  agency.  The 
LEPG  for  projects  targeting  Y-HRS  must 
also  include  representation  from  the 
state  or  local  agency  responsibile  for 
programs  serving  these  youth. 
Additionally,  LEPGs  should  include 
ciilturally  competent  representatives 
from  other  community-based 
organizations  and  agencies  serving  the 
target  population.  CDC  project  officers 
or  technical  staff  will  frequently  attend 
meetings  of  the  LEPG  to  provide 
technical  assistance  and  consultation. 
All  activities  and  findings  must  be  fully 
documented  and  submitted  to  CDC  on 
an  approved  timetable  so  that 
information  can  be  disseminated  to 
other  organizations  and  agencies  serving 
similar  populations. 

A.  Recipient  Activities 

Phase  I         1 1 

1.  Form  an  LEPG.  Convene  the  group 
and  develop  procedures  for  compiling 
existing  information  and  for  indenfying 
immet  HTV  prevention  needs  of  the 
target  population.  The  assessment 
should  address  HIV  prevention.  HIV 
early  intervention,  drug  abuse  treatment, 
and  other  relevant  needs  of  the  target 
population.  The  assessment  of  uimiet 
needs  should  include,  but  not  be  limited 
to:  a  description  of  the  target  population 
(IDUs  and/or  Y-HRS);  descriptions  of 
current  interventions  and  how  well  they 
cover  the  target  population: 
identiHcation  of  obstacles  to  HTV 
prevention,  early  intervention,  drug 
treatment/detoxification,  and  other 
relevant  services;  epidemiologic, 
ethnographia  ans  seroprevalence  data 


(if  available]  relevant  to  the  target 
population;  and  information  on  the 
impact  of  local  HIV  prevention  efforts 
directed  to  the  target  population. 

2.  Identify  and  describe  the  unmet 
needs  of  the  target  population,  compile 
existing  information,  and  submit  a 
comprehensive  report  of  findings  to 
CDC. 

3.  Convene  the  LEPG  to  assist  in 
designing  a  scientific  protocol  for 
evaluation  of  the  current  interventions 
carried  out  through  outreach  efforts. 
Collaborate  with  CDC.  and  NIDA  as 
appropriate,  to  develop  a  written  plan 
that  contains  the  following  elements: 

a.  Statement  of  the  questions  to  be 
answered  (hypotheses  to  be  tested); 

b.  Description  of  each  intervention  to 
be  evaluated; 

c.  Specific  process  and  outcome  data 
that  will  be  collected  and  analyzed, 
including,  but  not  limited  to.  the 
following; 

(1)  Process  indicators 

(a)  Estimated  total  population  of  IDUs 
(and  their  sex  partners),  or  Y-HRS  in  the 
local  service  area; 

(b)  Estimated  number  of  persons 
served  and  estimated  number  of 
encounters  (contacts)  with  each  person 
served,  by  age.  sex.  race-ethnicity,  and 
risk  behavior. 

(c)  Number  of  referrals  made  and 
referrals  completed  (verified)  to  HIV 
counseling  and  testing,  HIV  early 
intervention,  drug  treatment,  and  social 
services;  and 

(d)  Costs  and  expenses  associated 
with  conducting  the  outreach  program. 

(2)  Outcome  indicators,  including 
changes  in 

(a)  Intravenous  drug  practices,  such  as 
needle  sharing  or  needle  hygiene; 

(b)  Sexual  practices,  including 
numbers  and  types  of  partners  and  use 
of  condoms; 

(c)  Attitude  and  knowledge  changes; 

(d)  STD  Incidence  (i.e..  syphilis  and 
gonorrhea)  in  the  target  population;  and 

(e)  HTV  incidence  in  the  target 
population. 

d.  Description  of  methods  (both 
scientific  and  operational)  for  collecting 
process  and  outcome  data; 

e.  Description  of  how  the  data  will  be 
maintained  (i.e.,  in  what  databases), 
including  how  duplicate  data  will  be 
removed.  The  description  should  also 
include  computer-based  systems  for 
monitoring  program  activities  and  costs 
that  can  be  used  by  other  outreach 
programs;  and 

f.  Description  of  statistical  techniques 
that  will  be  used  to  analyze  the  data. 

4.  Implement  the  evaluation  plan  and 
begin  the  process  and  outcome 


evaluation  of  current  outreach 
interventions. 

5.  Coordinate  evaluation  of  outreach 
efforts  with  appropriate  health, 
substance  abuse  control/treatment  (e.g.. 
NIDA  funded  grantees),  youth, 
community-based,  and  minority 
organizations  that  serve  the  target 
population. 

6.  Analyze  findings,  and  submit 
progress  and  final  reports  to  CDC. 

Phase  n  (Additional  Guidance  Will  Be 
Provided  for  Developing  Continuation 
Applications  for  Phase  II) 

1.  Convene  LEPG  to  help  plan  existing 
intervention  enhancements  based  on 
evaluation  fmdings  and  feedback  from 
CDC.  Applicants  will  be  required  to 
participate  with  other  organizations  in  a 
collaborative  multisite  study. 

2.  Conduct  a  comparative  evaluation 
of  the  existing  and  enhanced 
interventions;  including  analyses  of  the 
impact  of  the  interventions  on  risk 
behavior,  HTV  seroincidence,  and  STD 
rates;  and  the  cost  effectiveness  of  the 
activities  and  interventions. 

Phase  ni  (Additional  Guidance  Will  Be 
Provided  for  Developing  Continuation 
Applications  for  Phase  III) 

Provide  training  and  technical 
assistance  to  other  organizations  that 
provide  HIV  prevention  outreach 
services  to  IDUs  and  Y-HRS. 

B.  CDC  Activities 

1.  Provide  consultation  and  technical 
assistance  in  assessing  the  unmet  needs 
of  the  target  population;  the  evaluation 
of  coverage,  cost  and  impact  ofjcurrent 
interventions;  and  design  of  scientific 
protocols.  Standard  protocols  will  be 
established  for  multisite  projects  that 
are  focused  on  specific  evaluation 
questions. 

2.  Collaborate  in  designing  the 
evaluation  of  coverage,  cost,  and  impact 
of  existing  interventions  and  in 
developing  intervention  enhancements. 
Provide  consultation  on  data  collection 
instruments  and  procedures,  and 
coordinate  evaluation  and  intervention 
activities  between  sites. 

3.  Monitor  data  collection  and 
analysis  of  information  collected  from 
evaluation,  and  provide  technical 
assistance  in  establishing  standardized 
data  collection  and  reporting  systems  to 
monitor  program  activities  and  costs  of 
outreach  programs. 

4.  Provide  up-to-date  scientific 
information  about  HIV  prevention  and 
coordinate  with  related  activities  of  the    ' 
national  HIV  prevention  program. 
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5.  Assist  in  tke  transferring  of 
information  and  methods  developed  in 
these  projects  to  other  programs. 

Evaluatioa  Criteria 

A.  Competing  Application  (maximum 
total  100  points;  no  appbcation  will  be 
considered  for  funding  that  scores  less 
than  25  points):  Applicants  may  apply 
for  both  components;  however,  each 
application  must  be  complete  and  must 
stand  alone.  Each  application  will  be 
reviewed  individually  and  evaluated 
according  to  the  following  criteria: 

1.  The  scientific  quality  and  feasibility 
of  the  applicant's  plan  for  evaluating  the 
coverage,  cost,  and  impact  of  existing 
outreach  interventions.  (20  points) 

2.  The  applicant's  ability  to  use 
evaluation  data  to  design  and  imf^ement 
eahaooements  of  existing  outreach 
interventions  so  that  they  can  be  used 
as  models  for  other  HIV  prevention 
programs.  (10  points) 

3.  The  extent  to  which  the  target 
population  has  been  affected  by  HTV. 
substance  abuse,  or  STDs.  (5  points) 

4.  The  extent  of  the  applicant's  history 
of  delivering  outreach  interventions  to 
the  target  population  using  street/ 
coaimunity-based  outreach.  (15  points) 

5.  The  extent  to  which  the  applicant 
has  progressed  toward  achieving 
realistic  process  and  outcome  objectives 
for  current  HIV  prevention  street/ 
commmiity  outreach.  (15  points) 

6.  Ihe  extent  to  which  fiie  applicant 
demonstrates  collaboration, 
coordination,  and  communication  with 
government,  health  care,  drug  treatment, 
youth  service,  community,  and  minority 
organirations  and  agencies  engaged  in 
HlV-preventioa  (10  points) 

7.  Experience  of  the  organization  in 
conducting  similar  evaluation  research 
organizations  or  researchers,  (15  points) 

8.  Plan  for  obtaining  continuing 
scientific  input  into  the  design, 
development,  implementation, 
monitoring,  and  analysis  of  evaluation 
activities  including  the  role  of  the  LEPG 
and  the  scientific  background  and 
experience  of  persons  on  the  LEPG, 
documented  by  training  and  education 
credentials,  and  publications.  (10  points) 

In  addition,  consideration  will  be 
given  to  the  appropriateness  of  the 
budget  and  its  consistency  with  the 
intended  purpose  of  the  funding. 

B.  Continaation  Applications 

In  future  years,  noncompeting 
continuation  applications  within  an 
approved  project  period  will  be 
evaluated  on  satisfactorily  documented 
progress  in  meeting  established  short- 
and  long-range  objectives;  the  extent  (o 
which  the  objectives  for  the  new  budget 
period  are  consistent  with  the  purposes 


for  whicfa  the  cooperative  agreonent 
was  originally  approved  and  are 
realistic,  specific  measurable,  and 
achieved  on-time;  the  extent  to  which 
proposed  changes  in  the  need  for 
support  long-term  objectives,  methods 
of  operation,  evaluation  plans,  or 
personnel  are  likely  to  enhance  the 
success  of  the  project;  and  the 
availability  of  federal  funds.  In  addition, 
consideration  will  be  given  to  the  extent 
to  which  the  budget  request  and  the 
proposed  use  of  project  fimds  are 
appropriate  and  reasonable. 

Funding  Priorifies 

Priority  for  funding  will  be  given  to 
applicants  that  demonstrate: 

A.  A  history  of  providing  services  to 
the  chosen  target  population; 

B.  A  capacity  to  evaluate  program 
activities  and  interventions  during  the 
project  period;  and 

C.  Experience  in  conducting  research, 
especially  evaluation  research,  or 
experience  in  collaborating  with 
research  organizations  or  researchers 
(not  necessarily  HIV-related  research). 

Other  Requirenents 

A.  Recipients 

Must  comply  with  the  terms  and 
conditions  in  the  docmnent  titled    - 
Content  of  AIDS-Related  Written 
Materials,  Kctorials,  Audiovisuals. 
Questionnaires,  Survey  Instruments, 
And  Educational  Sessions  [January 
1991],  a  copy  of  which  is  included  in  the 
application  kit.  In  complying  with  the 
requirements  for  a  program  review 
panel,  recipients  are  encouraged  to  use 
an  existing  program  review  panel  such 
as  the  one  created  by  the  health 
department's  HIV/ADDS  prevention 
program, 

B.  Paperwork  Reduction  Act 

Projects  fimded  through  this 
cooperative  agreement  mechanism  that 
involve  collection  of  information  from  10 
or  more  individuals  will  be  subject  to 
review  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act 

C  Human  Subjects  and  Confidentiality 

Cooperative  agreements  will  not  be 
awarded  for  any  project  involving 
research  on  human  subjects  until  an 
acceptable  assurance  has  been  given 
that  the  project  or  activity  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional 
committee(8)  as  described  in  45  CFR 
part  46. 

In  accordance  with  section  318(e)(5)  of 
the  Public  Health  Service  Act  (42  U.S.C. 
247c(eK5))  all  information  obtained  on 
any  person  by  any  program  that  is 


acting  with  funds  awarded  through  this 
cooperative  agreement  shall  not  be 

disclosed  unless  that  person  provides 
written  consent.  Information  may  be 
released  only  as  necessary  to  provide 
services  to  that  person  or  as  may  be 
required  by  a  law  of  a  state  or  the 
political  subdivision  of  a  state. 
Information  derived  from  any  such 
program  may  be  disclosed  (a)  in 
summary,  statistical,  or  similar  form  thai 
maintains  the  person's  anonymity,  or  (b) 
for  clinical  or  research  purposes,  but 
only  if  the  persons  who  received 
diagnoses  or  care  under  such  programs 
are  not  identified.  Recipients  of  CDC 
funds  that  must  obtain  and  retain 
identifying  information  as  part  of  their 
work  plan  must  (a)  maintain  the 
physical  security  of  such  records  and 
information  at  all  times;  (b)  have 
procedures  in  place  and  staff  trained  to 
prevent  unauthorized  disclosure  of 
client  identifiers;  (c)  obtain  informed 
consent  by  explaining  the  possible  risks 
of  disclosure  and  the  recipient's  policies 
and  procedures  for  preventing 
unauthorized  disclosure:  and  (d)  provide 
written  assurance  to  this  effect. 

Executive  Order  12372  Re\iew 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  (E.O.) 
12372,  Intergovernmental  Review  of 
Federal  Programs.  E.0. 12372  sets  up  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
Federally-recognized  Indian  tribal 
government)  should  contact  their  state 
Single  Point  of  Contact  (SPOCs)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  stale.  A  current  list  of  SPOCs  is 
included  in  the  application  kit  On  or 
before  September  28, 1991,  if  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to:  Edwin  L  Dixon.  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road  N£.. 
Room  300,  Mailstop  E-14,  Atlanta.  GA 
30305,  ATTN:  Eddie  L  Wilder.  CDC 
does  not  guarantee  to  "accommodate  or 
explain"  for  state  process 
recommendations  it  receives  after 
September  26, 1991. 


Catalog  of  Federal  Domestic 
Number 

The  catalog  of  Federal  Dor 
Assistance  number  is  93.118, 
Immunodeficiency  Syndrome 

activities. 

Application  Submission  and  I 

The  original  and  two  copie 
application  (PHS  5161-1)  mui 
submitted  on  or  before  Augiu 
to  Edwin  L  Dixon.  Grants  Mf 
Officer,  Grants  Management 
Procurement  and  Grants  Offi 
for  Disease  Control,  255  East 
Ferry  Road  N.E.,  room  300,  M 
14,  Atlanta.  GA  30305. 

A.  Deadline:  Applications  i 
the  deadline  if  they  are: 

(1)  Received  on  or  before  tl 
dale  of  A     istSO.  1991; 

(2)  or  se.  ,  on  or  before  the 
date  and  received  in  time  for 
to  the  indejjendent  review  coi 
For  proof  of  timely  mailing,  aj 
must  request  a  legibly  dated  I 
Service  postmark  or  obtain  a 
dated  receipt  from  a  commert 
or  the  U.S.  Postal  Service.  Pri 
metered  postmarks  will  not  h 
acceptable  as  proof  of  timely 

B.  Late  Applications:  Applii 
that  do  not  meet  the  criteria  ii 
A.2.  are  considered  late.  Late 
applications  will  not  be  consi 
the  current  competition  and  w 
returned  to  the  applicant 

Where  to  Obtain  Additional  L 

To  receive  additional  writte 
information  call  (404)  332-45C 
be  asked  to  leave  your  name, 
and  phone  number,  and  will  n 
refer  to  Announcement  Numb 
will  receive  a  complete  progrt 
description,  information  on  af 
procedures,  an  application  pa 
the  name  and  phone  number  ( 
business  management  technic 
assistance  contact  assigned  tc 
program  announcement. 

Eddie  L  Wilder,  Grants  Ma 
Specialist  will  provide  the  bu 
management  technical  assista 
programmatic  technical  assist 
be  provided  by  William  Darro 
Center  for  Prevention  Service; 
Stop  E-44,  Centers  for  Disease 
Atlanta.  GA  30333,  (404)  639-C 
FTS  236-0829. 

Potential  applicants  may  ob 
copy  of  Healthy  People  2000  (1 
Report;  Stock  No.  017-001-004 
Healthy  People  2000  (Summar 
Stock  No.  017-0O1-0O473-1)  th 
Superintendent  of  Documents, 
Government  Printing  Office, 
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acting  with  funds  awarded  through  this 
cooperative  agreement  shall  not  be 
disclosed  unless  that  person  provides 
written  consent.  Information  may  be 
released  only  as  necessary  to  provide 
services  to  that  person  or  as  may  be 
required  by  a  law  of  a  state  or  the 
political  subdivision  of  a  state. 
Information  derived  from  any  such 
program  may  be  disclosed  (a)  hi 
summary,  statistical,  or  similar  form  that 
maintains  the  person's  anonymity,  or  (b) 
for  clinical  or  research  purposes,  but 
only  if  the  persons  who  received 
diagnoses  or  care  under  such  programs 
are  not  identified.  Recipients  of  CX)C 
funds  that  must  obtain  and  retain 
identifying  information  as  part  of  their 
work  plan  must  (a)  maintain  the 
physical  security  of  such  records  and 
information  at  all  times:  (b)  have 
procedures  in  place  and  staff  trained  to 
prevent  unauthorized  disclosure  of 
client  Identifiers;  (c)  obtain  informed 
consent  by  explaining  the  possible  risks 
of  disclosure  and  the  recipient's  policies 
and  procedures  for  preventing 
unauthorized  disclosure;  and  (d)  provide 
written  asstirance  to  this  effect. 

Executive  Order  12372  Re\iew 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  (E.O.) 
12372.  Intergovernmental  Review  of 
Federal  Programs.  E.0. 12372  sets  up  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
Federally-recognized  Indian  tribal 
government)  should  contact  their  state 
Single  Point  of  Contact  (SPOCs)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit  On  or 
before  September  26, 1991.  if  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  to:  Edwin  L  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road  N£.. 
Room  300,  Mallstop  E-14,  Atlanta,  GA 
30305,  ATTN:  Eddie  L  WUder.  CDC 
does  not  guarantee  to  "accommodate  or 
explain"  for  state  process 
recommendations  it  receives  after 
September  26, 1991. 


Catalog  of  Federal  Domestic  Assistance 
Number 

The  catalog  of  Federal  Domestic 
Assistance  number  is  93.118,  Acquired 
InmiuiKMieficiency  Syndrome  (AIDS) 

activities. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  (PHS  5161-1)  must  be 
submitted  on  or  before  August  30, 1991. 
to  Edwin  L  Dixon.  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road  N.E.,  room  30a  Mailstop  E- 
14,  Atlanta.  GA  30305. 

A.  Deadline:  Applications  will  meet 
the  deadline  if  they  are: 

(1)  Received  on  or  before  the  deadline 
date  of  A     ist  30. 1991; 

(2)  or  se.  ,  on  or  before  the  deadline 
date  and  received  in  time  for  submission 
to  the  independent  review  committee. 
For  proof  of  timely  mailing,  applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  conmiercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 

B.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  A.I.  or 
A.2.  are  considered  late.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant 

Where  to  Obtain  Additional  Information 

To  receive  additional  written 
information  call  (404)  332-4501.  You  will 
be  asked  to  leave  your  name,  address 
and  phone  number,  and  will  need  to 
refer  to  Announcement  Number  129.  You 
will  receive  a  complete  program 
description,  information  on  application 
procedures,  an  application  package,  and 
the  name  and  phone  number  of  the 
business  management  technical 
assistance  contact  assigned  to  this 
program  announcement. 

Eddie  L.  Wilder,  Grants  Management 
Specialist  will  provide  the  business 
management  technical  assistance,  and 
programmatic  technical  assistance  will 
be  proxided  by  William  Darrow,  Ph.D., 
Center  for  Prevention  Services,  Mail 
Stop  E-44,  Centers  for  Disease  Control. 
Atlanta.  GA  30333.  (404)  639-0829  or 
FTS  236-0829. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 


Washington  DC  20402-9325  (Telephone 
202-783-3238). 

Dated:  July  26, 1991. 
Robert  L  Foster. 

Acting  Director.  Office  of  Program  Support, 
Centers  for  Disease  Control. 

[PR  Doc.  91-18216  Filed  7-30-91;  8:45  am) 
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(Announcement  Number  1S8] 

National  Instituta  for  Occupational 
Safety  and  Health;  Cooperative 
Agreement  for  Conducting  Fatality 
Surveillance  and  Field  Investigations 
at  the  State  Level  Using  the  NIOSH 
Fatal  Accident  arcumstances  and 
Eipdemiology  Model,  Availat>llity  of 
Funds  for  Fiscal  Year  1991 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  announces  the  availability  of 
fiscal  year  1991  funds  for  cooperative 
agreements  to  build  state  capacity  for 
conducting  traumatic  occupational 
fatality  surveillance  and  investigations 
through  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  Fatal  Accident  Circumstances 
and  Epidemiology  (FACE)  surveillance 
and  investigative  models.  The 
cooperative  agreement  will  significantly 
strengthen  the  occupational  public 
health  infrastructure  by  integrating 
resources  for  occupational  safety  and 
health  research  and  public  health 
prevention  programs  at  the  state  and 
local  levels. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objective  of  Healthy  People  2000,  a  PHS- 
led  national  activity  to  reduce  morbidity 
and  mortality  and  improve  the  quality  of 
life.  This  announcement  is  related  to  the 
priority  areas  of  Occupational  Safety 
and  Health  and  Surveillance  and  Data 
Systems.  (For  ordering  a  copy  of 
Healthy  People  2000,  see  the  section 
WHERE  TO  OBTALN  ADDITIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
section  20(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C  669(a)) 
and  sections  301  (42  U5.C  241)  and  317 
[42  U.S.C  a47(b))  of  the  Public  Health 
Service  Act  as  amended. 

Eligible  Applicants 

Eligible  applicants  are  State 
Departments  of  Health,  Departments  of 
Labor,  Departments  of  Industry,  and 
similar  organizations  located  within  any 


state  or  territory  of  the  United  States. 

The  sole  restriction  for  this  cooperative 
agreement  excludes  as  eligible 
applicants  those  agencies  which  conduct 
occupational  fatality  investigations,  and 
in  doing  so,  are  legally  responsible  for 
the  determination  of  compliance  with 
occupational  safety  and  health 
standards.  Awards  will  be  limited  to 
those  organizations  which  can  exercise 
public  health  authority  for  intervention 
into  occupational  safety  and  health  . 
problems.  Additionally,  only  one 
application  per  state  will  be  accepted 
under  this  cooperative  agreement 

AvailabiUty  of  Funds 

It  is  expected  that  approximately 
$35a000  wOl  be  available  in  fiscal  year 
1991  to  fund  four  to  six  state  programs 
with  an  expected  average  amount  of 
$70,000  each  within  a  range  from  $6a000 
to  $85,000.  The  awards  will  be  made  on 
or  about  September  28, 1991.  writh  12- 
month  budget  periods  within  a  project 
period  of  up  to  5  years.  It  is  anticipated 
that  $60,000  per  awardee  per  year  will 
be  available  in  the  second  through  fifth 
years.  These  funding  estimates  may 
vary  and  are  subject  to  change. 
Continuation  awards  within  the  project 
period  will  be  made  annually  on  the 
basis  of  satisfactory  progress  in  meeting 
the  project  objectives  and  on  the 
availability  of  funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  expand  the  FACE 
program  into  more  states.  A  pilot  study 
for  conducting  occupabonal  fatabty 
investigations  by  state-level  personnel 
using  the  NIOSH  FACE  model  has 
demonstrated  that  such  programs  can  be 
successfully  implemented  at  the  state 
level.  The  most  immediate  products  of 
the  state  level  FACE  programs  have 
been  accurate  and  verifiable 
surveillance  systems  for  detecting 
traumatic  occupational  fatality  events 
occurring  within  the  state,  fatahty 
investigations  that  identified  potential 
causal  factors  for  occupational  trauma, 
and  subsequent  recommendations  for 
developing  and  implementing  successful 
intervention  strategies.  By  stimulating 
phased  development  and  growth  at  the 
state  level,  this  program  will  permit  tlie 
states  following  the  FACE  model  to 
structure  their  surveillance  and 
investigative  activities  to  more 
efficiently  capture  input  from  other 
investigating  state  agencies  and 
departments. 

Additionally,  states  will  be  able  to 
target  occupational  traumatic  injury 
research  and  prevention  programs 
based  on  spedfic  state  priority  areas. 
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All  FACE  data  will  be  shared  with  the 
recipients. 

The  specific  objectives  for  this 
cooperative  agreement  are  as  follows: 

1.  Develop  a  timely,  comprehensive, 
multiple  source  state-level  surveillance 
system  for  identifying  and  recording 
basic  epidemiologic  data  on  all 
traumatic  occupational  fatalities 
occurring  within  the  state. 

2.  Conduct  investigations  of  selected 
traumatic  occupational  fatalities  using 
the  NIOSH  FACE  investigative  model. 

3.  Identify  potential  risk  factors  for 
selected  types  of  traumatic  occupational 
fatalities  which  will  be  useful  for 
targeting  intervention  strategies  and 
prioritizing  research  efforts. 

4.  Develop  intervention  demonstration 
projects  to  reduce  traumatic 
occupational  injuries  and  fatalities. 

5.  Develop  and  disseminate 
preventive  recommendations  to  reduce 
the  risk  of  fatal  traumatic  injuries  within 
the  state. 

Program  Requirements 

The  cooperative  agreement  recipient 
shall  be  responsible  for  conducting  the 
activities  under  A.  below,  and  CDC  will 
be  responsible  for  conducting  the 
activities  under  B.  below. 

A.  Recipient  Activities: 

1.  Identify  and  develop  a  multiple 
source  surveillance  notification  system 
for  timely  identiHcation  of  all  traumatic 
occupational  fatalities  occurring  within 
the  state. 

2.  Develop  a  state-based  surveillance 
system  for  timely  collection  and 
recording  of  epidemiologic  (core)  data 
on  all  occupational  fatalities  occurring 
within  the  state. 

3.  Interface  the  state-based 
surveillance  system  with  a  NIOSH  on- 
line communications  network  for 
transmitting  data  to  NIOSH. 

4.  Conduct  in-depth  investigations  of 
occupational  fatahties  resulting  from 
falls  from  elevations,  electrocutions,  and 
exposure  to  confined  spaces  using  the 
NIOSH  FACE  model  for  investigation. 

5.  Develop  and  submit  to  NIOSH  a 
summary  report  of  each  fatality 
investigation  which  describes  the  fatal 
incident  and  includes  recommendations 
for  preventing  future  occurrences  of  the 
specific  fatality  type. 

6.  Conduct  epidemiologic  analysis  of 
common  fatal  incident  circumstances  to 
develop  recommendations  and 
information  on  intervention  and 
prevention  techniques  and  engineering 
solutions  offering  effective  remedies. 

7.  Identify  sentinel  hazards  and 
contributing  circumstances  with  timely 
dissemination  of  recommended 


solutions  to  the  identified  problems 
through  various  written  media. 

8.  Identify  deficiencies,  limitations,  or 
absences  of  safety  standards  when 
occupational  fatalities  occur  during 
circumstances  outside  the  purview  of 
regular  state  or  federal  enforcement 
agencies. 

B.  CDC  Activities: 

1.  Provide  epidemiologic  data 
reporting  forms,  coding  formats, 
computer-based  software  programs,  and 
state  personnel  training  for 
electronically  recording  and  on-line 
transmission  of  FACE  core  data  to  a 
central  NIOSH  database. 

2.  Provide  assistance  to  awardee  sta^ 
in  establishing  traumatic  occupational 
fatality  notification  networks  and  for 
defining  roles  in  providing  safety  and 
health  referral  services. 

3.  Provide  initial  training  in 
procedures  for  conducting  on-site 
fatality  investigations  using  the  FACE 
investigative  methodology  (including  the 
use  of  FACE  investigative  data 
collection  instruments],  and  provide 
subsequent  on-site  technical  assistance 
to  state  personnel  in  conducting  fatality 
investigations. 

4.  Provide  assistance  in  identifying 
sentinel  events  resulting  from  industrial 
applications  of  new  and  emerging 
technologies. 

5.  Provide  technical  assistance  and 
support  in  the  dissemination  of  summary 
reports  and  other  published  findings  to 
state  and  local  health  o^icials,  state  and 
local  labor  officials,  voluntary  health 
groups,  workers,  management,  unions, 
employers  and  professional 
organizations. 

Evaluation  Criteria 

The  review  of  the  application  will  be 
based  on  the  evidence  submitted  which 
specifically  describes  the  applicant's 
abihty  to  meet  the  following  criteria: 

1.  Overall  quahty  of  the  state  proposal 
for  identifying,  recording  and 
investigating  traumatic  occupational 
fatalities  within  the  state  using  the 
FACE  model.  (30%) 

2.  Quahty  and  completeness  of  the 
state's  plan  and  methodology,  including 
a  proposed  schedule,  for  accomplishing 
the  activities  and  objectives  for  this 
cooperative  agreement.  The  state  should 
also  demonstrate  collaborative 
relationships  among  the  various  relevant 
state  agencies  in  addressing  the  problem 
of  traumatic  occupational  fatality 
surveillance  and  investigations.  (25%) 

3.  The  qualifications  and  time 
commitment  of  the  proposed  staff,  type 
and  quality  of  facilities  and  equipment, 
and  administrative  support  for  the  state- 
based  FAAC  program.  (20%) 


4.  Demonstration  of  the  need  for 
developing  and  implementing  a  state- 
based  occupational  surveillance  and 
field  investigation  program  based  on 
identification  of  high  risk  industries  and 
occupations  within  the  state.  (15%) 

5.  Relevance  of  the  proposal  to  the 
scope  and  objectives  announced  in  the 
program  announcement.  (10%) 

6.  The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

Other  Requirements 

Paperwork  Reduction  Act 

The  projects  that  will  be  funded 
through  the  cooperative  agreement 
mechanism  of  this  program  that  involve 
the  collection  of  information  from  10  or 
more  individuals  will  be  subject  to 
review  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act. 

Executive  Order  12372  Review 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  Executive  Order  12372  sets 
up  a  system  for  state  and  local 
government  review  of  proposed  federal 
assistance  applications.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  Single  Point  of  Contacts  (SPOCs) 
as  early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  to  Henry  S.  Cassell.  III.  Grants 
Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Contit>l  255  East  Paces  Ferry  Road.  NE., 
Atianta,  Georgia  30305  no  later  than  30 
days  after  the  deadline  date  for  new  and 
competing  awards.  The  granting  agency 
does  not  guarantee  to  "accommodate  or 
explain"  state  process  recommendations 
it  receives  after  that  date. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  for  this  program  is 
93.283. 


Application  Submission  and  I 

The  original  and  two  copies 
application  (PHS  Form  5161-1 
submitted  to  Henry  S.  Cassell 
Grants  Management  Officer,  ( 
Management  Branch,  Procure 
Grants  Office,  Centers  for  Dis 
Control,  room  300,  235  East  Pj 
Road,  NE.,  AUanta,  Georgia  3i 
before  August  12. 1991. 

1.  Deadline:  Applications  si 
considered  as  meeting  the  de« 
they  are  either:  a.  Received  or 
the  deadline  date,  or  b.  Sent  c 
before  the  deadline  date  and  i 
time  for  submission  to  the  rev 
Applicants  must  request  a  leg 
U.S.  Postal  Service  postmark  ( 
legibly  dated  receipt  from  a  c< 
carrier  or  the  U.S.  Postal  Servi 
proof  of  timely  mailing. 

2.  Late  Applications:  Applic 
which  do  not  meet  the  criteria 
l.b.  immediately  above  are  co 
late  applications,  will  not  be  c 
in  the  current  competition,  anc 
returned  to  the  apphcant. 

Where  to  Obtain  Additional  Ir 

A  complete  program  descrip 
information  on  application  pre 
an  application  package  and  bi 
mamagement  technical  assistai 
b^^ohtpined  from  Lisa  G.  Tami 
Grants  Management  Specialisi 
Management  Branch,  Procurer 
Grants  Office,  Centers  for  Dis( 
Conti-ol,  Mailstop  E-14,  255  Ea 
Ferry  Road,  NE.,  room  300,  Ati 
Georgia  30305  (404)  842-6630  o 
236-6630. 

Programmatic  technical  assi 
may  be  obtained  from  die  folk 
contacts  at  the  sponsoring  NIC 
Division  in  Morgantown,  West 
Timothy  J.  Pizatella,  Chief,  Sur 
and  Field  Investigations  Branc 
NIOSH/Division  of  Safety  Res 
Chestnut  Ridge  Road,  Morgant 
West  Virginia  26505,  (304)  291- 
FTS  923-4575  OR  John  M.  Dow 
Trauma  Investigations  Section, 
Division  of  Safety  Research,  94 
Chestiiut  Ridge  Road,  Morgant 
West  Virginia  26505-2888  (304) 
or  FTS  923-4885. 

Please  refer  to  Announcemei 
Number  158.  "Cooperative  Agn 
for  Conducting  Fatality  Surveil 
Field  Investigations  at  the  Stati 
Using  die  NIOSH  Fatal  Accidei 
Circumstances  and  Epidemiolo 
Model"  when  requesting  infom 
and  submitting  an  application. 

Potential  applicants  may  obt) 
copy  of  Healdiy  People  2000  (Fi 
Report.  Stock  No.  017-001-0047 
Healdiy  People  2000  (Summary 
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4.  Demonstration  of  the  need  for 
developing  and  implementing  a  state- 
based  occupational  surveillance  and 
field  investigation  program  based  on 
identification  of  high  risk  industries  and 
occupations  within  the  state.  (15%) 

5.  Relevance  of  the  proposal  to  the 
scope  and  objectives  announced  in  the 
program  announcement.  (10%) 

6.  The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

Other  Requirements 

Paperwork  Reduction  Act 

The  projects  that  will  be  funded 
through  the  cooperative  agreement 
mechanism  of  this  program  that  involve 
the  collection  of  information  from  10  or 
more  individuals  will  be  subject  to 
review  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act. 

Executive  Order  12372  Review 

Applications  are  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  Executive  Order  12372  sets 
up  a  system  for  state  and  local 
government  review  of  proposed  federal 
assistance  applications.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  Single  Point  of  Contacts  (SPOCs) 
as  early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  III.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  255  East  Paces  Ferry  Road,  NE., 
Atlanta,  Georgia  30305  no  later  than  30 
days  after  the  deadline  date  for  new  and 
competing  awards.  The  granting  agency 
does  not  guarantee  to  "accommodate  or 
explain"  state  process  recommendations 
it  receives  after  that  date. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  for  this  program  is 
93.263. 


Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  (PHS  Form  5161-1)  must  be 
submitted  to  Henry  S.  Cassell.  ID. 
Grants  Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control,  room  300.  235  East  Paces  Ferry 
Road,  NE.,  Atlanta,  Georgia  30305.  on  or 
before  August  12, 1991. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either:  a.  Received  on  or  before 
the  deadline  date,  or  b.  Sent  on  or 
before  the  deadline  date  and  received  in 
time  for  submission  to  the  review  group. 
Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service  as 
proof  of  timely  mailing. 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  immediately  above  are  considered 
late  applications,  will  not  be  considered 
in  the  current  competition,  and  will  be 
returned  to  the  apphcant 

Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures, 
an  appUcation  package  and  business 
management  technical  assistance  may 
be'^ohlained  from  Lisa  G.  Tamaroff, 
Grants  Management  Speciahst,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  Mailstop  E-14.  255  East  Paces 
Ferry  Road.  NE..  room  300.  Atlanta, 
Georgia  30305  (404)  642-6630  or  FTS 
236-6630. 

Programmatic  technical  assistance 
may  be  obtained  from  the  following 
contacts  at  the  sponsoring  NIOSH 
Division  in  Morgantown,  West  Virginia: 
Timothy  J.  Piratella,  Chief.  Surveillance 
and  Field  Investigations  Branch, 
NIOSH/Division  of  Safety  Research,  944 
Chestnut  Ridge  Road,  Morgantown, 
West  Virginia  26505,  (304)  291-4575  or 
FTS  923-4575  OR  John  M.  Dower,  Chief, 
Trauma  Investigations  Section.  NIOSH/ 
Division  of  Safety  Research.  944 
Chestnut  Ridge  Road.  Morgantown. 
West  Virginia  26505-2886  (304)  291-4885 
or  FTS  923-4885. 

Please  refer  to  Announcement 
Number  158,  "Cooperative  Agreement 
for  Conducting  FataUty  Surveillance  and 
Field  Investigations  at  the  State  Level 
Using  the  NIOSH  Fatal  Accident 
Circumstances  and  Epidemiology 
Model"  when  requesting  information 
and  submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report 
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Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  DC  20402-9325.  (Telephone 
(i02)  783-3238). 

Dated:  July  25. 1991. 
1  imothy  W.  Groza, 

Acting  Director.  National  Institute  for 
Occupational  Safety  and  Health. 
[FR  Doc.  91-18061  Filed  7-30-91;  8:45  am) 
BILUNQ  COOE  4'M-1»4I 


Food  and  Drug  Administration 
lOocket  No.  91M-02431 

A.E.  Staley  Manufacturing  Co^ 
Premarket  Approval  of  MIRA>FLO™ 
Starch 

AQENCY:  Food  and  Drug  Administration 
HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  A.E. 
Staley  Manufacturing  Co..  Decatur.  IL, 
for  premarket  approval,  under  the 
Medical  Device  Amendments  of  1976,  of 
the  MIRA-FLO™  Starch.  FDA's  Center 
for  Devices  and  Radiological  Health 
(CDRH)  notified  the  appUcant  by  letter 
of  June  17, 1991,  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
review  by  August  30, 1991. 
ADDRESSES:  Written  requests  for  copies 
cf  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Dmg  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Jan,  Center  for  Devices  and 
Radiological  Healtii  (HFZ-410),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301^27-1090. 
SUPPLEMENTARY  INFORMATION:  On 
March  1, 1990,  A.E.  Staley 
Manufacturing  Co.,  Decatur,  IL  62525, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  MIRA-FLO™ 
S  larch.  The  MIRA-FLO™  Starch  device 
is  a  biologically  absorbable  dusting 
powder  which  is  indicated  for  use  as  a 
lubricating  powder  for  surgical  gloves. 

On  June  17, 1991,  CDRH  approved  die 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 


above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labehng  is 
available  for  public  inspection  at 
CDRH— contact  George  Jan  (HFZ-410), 
address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  die  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d){3))  autiiorizcs  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administi-ative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
lD.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  30, 1991,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  foimd  in 
brackets  in  the  hearing  of  this  document 
Received  petitions  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(b).  520(h)  (21  U.S.C.  360e{d),  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  die 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 
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Dated  July  17, 1991. 
fames  S.  Benson, 

Director,  Center  for  Devices  and  Radiological 
Health. 

(FR  Doc.  91-18072  Filed  7-30-91;  8:45  amj 
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(Docket  No.  916-0268] 

Takeda  Ctiemical  Industries,  Ltd.; 
Filing  of  Petition  for  Affirmation  of 
Gras  Status 

aqency:  Food  and  Drug  Admmistration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Takeda  Chemical  Industries,  Ltd., 
has  filed  a  petition  (GRASP  0GO358), 
proposing  to  affirm  that  urease  enzyme 
product  derived  from  Lactobacillus 
fermentum  is  generally  recognized  as 
safe  (GRAS)  as  a  direct  human  food 
ingredient 

DATES:  Written  comments  by  September 
30. 1991. 

AOORESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vincent  Zenger,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-333),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (secUon  201  (s),  409(b)(5),  21  U.S.C. 
321(s).  348(b)(5))  and  the  regulation  for 
affirmation  of  GRAS  status  in  §  170.35 
(21  CFR  170.35),  notice  is  given  that 
Takeda  Chemical  Industries,  Ltd.,  12-10 
Nihonbashi.  2-Chome,  Chuo-ku,  Tokyo 
103,  Japan,  has  filed  a  petition  (GRASP 
0G0358),  proposing  that  urease  enzyme 
product  derived  from  nonpathogenic  and 
nontoxigenic  Lactobacillus  fermentum 
be  affirmed  as  GRAS  for  use  as  a  direct 
human  food  ingredient  to  prevent  the 
development  of  ethyl  carbamate  in  wine 
products. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  9§  170.30  and 
170.35  is  filed  by  the  agency.  There  is  no 
prefiling  review  of  the  adequacy  of  data 


to  support  a  GRAS  conclusion.  Thus,  the 
filing  of  a  petition  for  GRAS  affirmation 
should  not  be  interpreted  as  a 
preliminary  indication  of  suitability  for 
GRAS  affirmation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
September  30, 1991,  review  the  petition 
and/or  file  comments  (two  copies, 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document)  with  the  Dockets 
Management  Branch  (address  above). 
Comments  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is,  or 
is  not,  GRAS  for  the  proposed  use.  A 
copy  of  the  petition  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated  July  25, 1991. 
L  Robert  Lak0, 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc.  91-18142  Filed  7-30-91;  8:45  amJ 
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Healtii  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory 
bodies  scheduled  to  meet  during  the 
month  of  September  1991: 

Name:  Council  on  Graduate  Medical 
Education. 

Time:  September  5, 1991,  8:30  a.m.-5 
p.m.  and  September  6, 1991, 1  p.m.-3:30 
p.m. 

Place:  Conference  room  I,  Parklawn 
Conference  Center,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Open  for  entire  meeting. 

Purpose:  Provides  advice  and 
recommendations  to  the  Secretary  and 
to  the  Committees  on  Labor  and  Human 
Resources,  and  Finance  of  the  Senate 
and  the  Committees  on  Energy  and 
Commerce  and  Ways  and  Means  of  the 
House  of  Representatives,  with  respect 
to  (A)  the  supply  and  distribution  of 


physicians  in  the  United  States;  (B) 
current  and  future  shortages  of 
physicians  in  medical  and  surgical 
specialties  and  subspecialties;  (C)  issues 
relating  to  foreign  medical  graduates; 
(D)  appropriate  Federal  policies 
regarding  (A),  (B),  and  (C)  above;  (E) 
appropriate  efforts  to  be  carried  out  by 
medical  and  osteopathic  schools,  public 
and  private  hospitals  and  accrediting 
bodies  regarding  matters  in  (A),  (B),  and 
(C)  above;  (F)  deficiencies  in  the  needs 
for  improvements  in,  existing  data  bases 
concerning  supply  and  distribution  of, 
and  training  programs  for  physicians  in 
the  United  States. 

Agenda:  The  plenary  Council  will  hear  and 
discuss  presentations  on  agency  updates 
from  the  Health  Resources  and  Services 
Administration,  the  Health  Care  Financing 
Administration,  and  the  Department  of 
Veterans  Affairs;  four  issue  papers  on  factors 
affecting  the  future  need  for  physician 
manpower  Canadian  medical  education  and 
physician  manpower  plarming;  and  issues  of 
access  to  care  in  inter-city  areas. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Carol  Gleich,  Ph.D..  Executive 
Secretary,  Council  on  Graduate  Medical 
Education,  Health  Resources  and 
Services  Administration,  room  4C-25, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  telephone 
(301)  443-362a 

Name:  Subcommittee  on  Minority 
Representation  in  Medicine  of  the 
Council  on  Graduate  Medical  Education. 

Time:  September  4. 1991,  8:30  a.m.-5 
p.m. 

Place:  Conference  room  I,  Parklawn 
Conference  Center,  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857. 

Open  for  entire  meeting. 

Purpose:  To  review  and  discuss  final 
draft  of  the  section  on  the 
underrepresentation  of  minorities  in 
medicine  of  the  COGME  Special  Report. 

Agenda:  The  subcommittee  will  hear 
and  discuss  observations  regarding 
historically  black  medical  schools, 
presentations  on  college  and  medical 
school  minority  preparation  and 
recruitment  Programs,  and  the  Indians 
into  Medicine  Program  (INMED). 

Anyone  requiring  information 
regarding  the  subject  Subcommittee 
should  contact  Mr.  Lanardo  E.  Moody, 
Subcommittee  Principal  Staff  Liaison, 
Division  of  Medicine,  Bureau  of  Health 
Professions,  room  4C-25,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20657.  telephone  (301)  443- 
6326. 

Name:  Sut>committee  on  Medical 


Education  Programs  and  Fii 
the  Council  on  Graduate  Mi 
Education. 

Time:  September  6, 1991,  > 
noon. 

Place:  Conference  room  J, 
Conference  Center,  5600  Fis 
Rockville,  MD  20857. 

Open  for  entire  meeting. 

Purpose:  The  subcommitti 
the  issues  and  problems  in  ( 
methods  of  financing  and  si 
Assesses  the  implications  o 
financing  policies  on  medic 
programs,  service  delivery, 
contaimnent,  physician  sup 
distribution,  and  shortages 
of  physicians. 

Analyzes  existing  inform) 
data  on  current  and  altema 
education  programs  of  hosp 
of  medicine  and  osteopathy 
accrediting  bodies;  federal  | 
regarding  medical  educatioi 
and  their  impact  on  the  supj 
distribution  of  physicians. 

Agenda:  The  Subcommitti 
discuss  Primary  Care  2000: 1 
Range  Plan  for  Health  Profe 
and  a  paper  on  medical  edu 
and  options. 

Anyone  requiring  informa 
regarding  the  subject  Subcoi 
should  contact  Ms.  Debbie  I 
Subcommittee  Principal  Stal 
F.  Lawrence  Clare,  M.D.,  M.i 
Executive  Secretary,  Divisio 
Medicine,  Bureau  of  Health : 
room  4C-25,  Parklawn  Build 
Fishers  Lane,  Rockville,  Mai 
telephone  (301)  443-6326. 

Name:  Subcommittee  on  P 
Kfanpower  of  the  Council  on 
Medical  Education. 

Time:  September  6, 1991,  8 
noon. 

Place:  Conference  room  I, 
Conference  Center,  5600  Fish 
Rockville.  MD  20857. 

Open  for  entire  meeting. 

Purpose:  The  subcommitte 
and  analyzes  currently  appli 
studies  of  under  and  oversup 
physician  manpower  giving  s 
attention  to  number  and  dist 
specialists,  primary  care  phy 
residents.  It  also  is  concemei 
studies  and  recommendation 
the  number  of  undergraduate 
students  as  well  as  the  need : 
improving  physician  manpow 

Agenda:  The  subcommittee 
discuss  a  draft  paper  on  the  r 
more  primary  care  physiciani 
review  an  updated  plan  for  d 
the  physician  manpower  repc 
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physicians  in  the  United  States;  (B) 
current  and  future  shortages  of 
physicians  in  medical  and  surgical 
specialties  and  subspecialties;  (C)  issues 
relating  to  foreign  medical  graduates; 
(D)  appropriate  Federal  policies 
regarding  (A),  (B),  and  (C)  above;  (E) 
appropriate  efforts  to  be  carried  out  by 
medical  and  osteopathic  schools,  public 
and  private  hospitals  and  accrediting 
bodies  regarding  matters  in  (A),  (B),  and 
(C)  above;  (F)  deficiencies  in  the  needs 
for  improvements  in,  existing  data  bases 
concerning  supply  and  distribution  of, 
and  training  programs  for  physicians  in 
the  United  States. 

Agenda:  The  plenary  Council  will  hear  and 
discuss  presentations  on  agency  updates 
from  the  Health  Resources  and  Services 
Administration,  the  Health  Care  Financing 
Administration,  and  the  Department  of 
Veterans  Affairs;  four  issue  papers  on  factors 
affecting  the  future  need  for  physician 
manpower  Canadian  medical  education  and 
physician  manpower  planning;  and  issues  of 
access  to  care  in  inter-city  areas. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Carol  Gleich,  Ph.D..  Executive 
Secretary,  Council  on  Graduate  Medical 
Education,  Health  Resources  and 
Services  Administration,  room  4C-25, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Mfuyland  20857,  telephone 
(301)  443-3626. 

Name:  Subcommittee  on  Minority 
Representation  in  Medicine  of  the 
Council  on  Graduate  Medical  Education. 

Time:  September  4. 1991,  8:30  a.m.-5 
p.m. 

Place:  Conference  room  I,  Parklawn 
Conference  Center.  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857. 

Open  for  entire  meeting. 

Purpose:  To  review  and  discuss  final 
draft  of  the  section  on  the 
underrepresentation  of  minorities  in 
medicine  of  the  COGME  Special  Report. 

Agenda:  The  subcommittee  will  hear 
and  discuss  observations  regarding 
historically  black  medical  schools, 
presentations  on  college  and  medical 
school  minority  preparation  and 
recruitment  Programs,  and  the  Indians 
into  Medicine  Program  (INMED). 

Anyone  requiring  information 
regarding  the  subject  Subcommittee 
should  contact  Mr.  Lanardo  E.  Moody, 
Subcommittee  Principal  Staff  Liaison, 
Division  of  Medicine,  Bureau  of  Health 
Professions,  room  4C-25,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20657.  telephone  (301)  44»- 
6326. 

Name:  Subcommittee  on  Medical 


Education  Programs  and  Financing  of 
the  Council  on  Graduate  Medical 
Education. 

Time:  September  6. 1991,  8:15  a.m.-12 
noon. 

Place:  Conference  room  J,  Parklawn 
Conference  Center,  5600  Fishers  Lane. 
Rockville,  MD  20857. 

Open  for  entire  meeting. 

Purpose:  The  subcommittee  identifies 
the  issues  and  problems  in  current 
methods  of  financing  and  support. 
Assesses  the  implications  of  alternative 
financing  policies  on  medical  education 
programs,  service  delivery,  cost 
containment,  physician  supply  & 
distribution,  and  shortages  and  excesses 
of  physicians. 

Analyzes  existing  information  and 
data  on  current  and  alternative  medical 
education  programs  of  hospitals,  schools 
of  medicine  and  osteopathy,  and 
accrediting  bodies;  federal  policies 
regarding  medical  education  programs; 
and  their  impact  on  the  supply  and 
distribution  of  physicians. 

Agenda:  The  Subcommittee  will 
discuss  Primary  Care  2000:  HRSA  Long- 
Range  Plan  for  Health  Professionals, 
and  a  paper  on  medical  education  issues 
and  options. 

Anyone  requiring  information 
regarding  the  subject  Subcommittee 
should  contact  Ms.  Debbie  M.  Jackson. 
Subcommittee  Principal  Staff  Liaison,  or 
F.  Lawrence  Clare,  M.D.,  M.P.H..  Deputy 
Executive  Secretary,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
room  4C-25.  Parklawn  Building,  5600 
Fishers  Lane.  Rockville,  Maryland  20857, 
telephone  (301)  443-6326. 

Name:  Subcommittee  on  Physician 
Kfanpower  of  the  Council  on  Graduate 
Medical  Education, 

Time:  September  6, 1991,  8:12  a.m.-12 
noon. 

Place:  Conference  room  I,  Parklawn 
Conference  Center,  5600  Fishers  Lane, 
Rockville.  MD  20857. 

Open  for  entire  meeting. 

Purpose:  The  subcommittee  reviews 
a.ad  analyzes  currently  applicable 
studies  of  under  and  oversupply  of 
physician  manpower  giving  special 
attention  to  number  and  distribution  of 
specialists,  primary  care  physicians  and 
residents.  It  also  is  concerned  with 
studies  and  recommendations  regarding 
the  number  of  undergraduate  medical 
students  as  well  as  the  need  for 
improving  physician  manpower  data. 

Agenda:  The  subcommittee  will 
discuss  a  draft  paper  on  the  need  for 
more  primary  care  physicians;  and 
review  an  updated  plan  for  developing 
the  physician  manpower  report. 


Anyone  requiring  information 
regarding  the  subject  Subcommittee 
should  contact  Jerald  M.  Katzoff. 
Subcommittee  Principal  Staff  Liaison. 
Division  of  Medicine,  Bureau  of  Health 
Professions,  room  4C-18,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857.  telephone  (301)  443- 
6326. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  July  25, 1991. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  91-18069  Filed  7-30-91;  8:45  am] 
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Public  Health  Service 

Office  of  the  Assistant  Secretary  for 
Health;  Redelegatlon  Concerning 
Patents  and  Inventions 

Notice  is  hereby  given  that,  under  the 
authority  delegated  to  the  Assistant 
Secretary  for  Health  by  the  Secretary 
under  45  CFR  Section  6.2  (31  FR  12842). 
the  Assistant  Secretary  for  Health  has 
amended  the  July  15. 1988.  delegation  to 
PHS  Agency  Heads  concerning  patents 
and  inventions.  The  amendment 
modified  the  redelegation  of  the 
following  authorities,  as  they  pertain  to 
the  National  Institutes  of  Health  (NIH): 
35  U.S.C.  202(c)(7).  35  U.S.C.  202(d).  and 
35  U.S.C.  202(e).  Disposition  of  Ri^ts.  as 
amended;  35  U.S.C.  204.  Preference  for 
United  States  Industry;  35  U.S.C.  207(a). 
Domestic  and  Foreign  Protection  of 
Federally  Owned  Inventions;  and  45 
CFR  7.3  and  7.7,  Determination  as  to 
Domestic  Rights  and  Notice  to  Employee 
of  Determination,  as  amended. 

Redelegation 

These  authorities  may  be  radelcgated 
within  the  Office  of  the  Director,  NIH. 

Prior  Delegations 

All  previous  delegations  and 
redelegations  shall  continue  in  effect, 
provided  they  are  consistent  with  this 
delegation. 

Effective  Date 

This  amendment  became  effective  on 
July  24. 1991. 

Dated:  July  24, 1991. 
James  O.  Mason, 

Assistant  Secretary  for  Health. 

(FR  Doc.  91-18025  Filed  7-30-91;  8:45  am] 

SlUINa  COM  4140-01-4I 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-91-328S;  FR-3091-C-02] 

Guidelines  for  Designation  of 
Consortia  In  the  HOME  Investment 
Partnerships  Program;  Correction 
Notice  To  Extend  Dates 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  procedures  for 
designating  consortia:  HOME 
investment  partnerships  program; 
Correction  notice  to  extend  dates. 

summary:  On  July  25, 1991  (56  FR 
34094),  the  Department  published  a 
notice  in  the  Federal  Register  on 
procedures  for  designating  consortia  in 
the  HOME  Investment  Partnerships 
Program.  The  July  25  notice  stated  that 
the  date  by  which  consortia  requests 
must  be  received  in  the  appropriate 
HUD  Field  Office  is  August  1, 1991.  and 
the  date  by  which  the  HUD  Field  Office 
must  notify  HUD  Headquarters  of 
consortia  requests  that  they  approve  is 
September  1, 1991.  The  Department  has 
found  it  necessary  to  extend  those 
dates. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Kolesar,  Director,  Rehabilitation 
Management  Division,  room  7162, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-7000;  telephone 
(202)  708-2470.  Hearing-  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  755-2565.  (These  are 
not  toll-free  numbers). 

Accordingly,  FR  Doc.  91-17638, 
published  in  the  Federal  Register  on  July 
25, 1991  (56  FR  34094),  is  amended  by 
correcting  the  DATE  section,  to  read  as 
follows: 

dates:  For  consideration  of  an 
allocation  of  HOME  funds  in  FY  1992, 
consortia  requests  must  be  received  in 
the  applicable  HUD  Field  Office  by 
September  3, 1991.  Consortia  requests 
which  are  approved  by  the  HUD  Field 
Offices  must  be  submitted  to  HUD 
Headquarters  by  September  30, 1991  to 
be  considered  for  funding  in  FY  1992. 

Dated:  July  26, 1931. 
Anna  Koadrates. 

Assistant,  Secretary  for  Community  Planning 

and  Development. 

[FR  Doc.  91-18271  Filed  7-30-91;  8:45  am] 
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[DocfcM  No.  N-91-3284;  FR-3089-N-02] 

NOFA  for  HUO-Administered  State 
Rental  Rehat>Uitation  Programs  for 
Fiscal  Year  1991  and  Deadlines  for 
SutNnission  of  Program  Descriptions: 
Announces  Available  Funds  for  Puerto 
Rico 

AGENCV:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Notice  of  funding  availability 
for  fiscal  year  1991  and  deadlines  for 
submitting  program  descriptions  for 
HUD-administered  State  rental 
rehabilitation  programs;  Announces 
available  funds  for  Puerto  Rico. 

summary:  On  July  25. 1991  (56  FR 
34098),  the  Department  published  a 
notice  in  the  Federal  Register 
annoimcing  allocations  of  funds 
available  to  localities  by  competition  in 
States  which  have  not  elected  to 
administer  the  Rental  Rehabilitation 
Program  for  Fiscal  Year  1991.  In  these 
States.  HUD  will  administer  the 
prt^am. 

The  purpose  of  this  notice  is  to 
announce  that  in  addition  to  the  funds 
announced  in  the  July  25  notice,  a  total 
of  $289,000  in  rental  rehabilitation  grant 
funds  is  available  in  Puerto  Rico  to 
localities  that  did  not  receive  a  formula 
allocation  and  that  are  not  eligible  for 
Farmers  Home  Administration 
assistance  under  Title  V  of  the  Housing 
act  of  1949.  The  date  by  which  Program 
Descriptions  must  be  received  for 
localities  in  Puerto  Rico  to  be 
considered  for  funding  is  August  30, 
1991.  Except  for  the  different  submission 
date,  the  notice  as  published  in  the  July 
25  Federal  Register  notice  applies. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Kolesar.  Director,  RehabiUtation 
Management  Division,  Room  7162. 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street.  SW.. 
Washington.  DC  20410-7000;  telephone 
(202)  708-247a  Hearing-  or  speech- 
impainjd  individuals  may  call  HUD's 
TDD  number  (202)  755-2565.  (These  are 
not  toll-free  numbers). 

Dated:  July  28, 1991. 
Anna  Kondra'as. 

Assistant  Secretary,  for  Community  Planning 
and  Development 

[FR  Doc.  91-18272  Filed  7-30-91;  8:45  am] 

BiLUNQ  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[NV-930-91-4212-13;  N-S3583] 

Realty  Action;  Exctiange  of  Public 
Lands  In  Clark  County,  NV 

The  following  described  public  lands 
administered  by  the  Bureau  of  Land 
Management,  including  the  mineral 
estate  with  no  known  values,  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  pursuant  to  section  206  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C  1716. 

Mount  Diablo  Meridian.  NV 

T.  21  S.,  R.  60  E., 
Sec.  2a  EV4NEy«SEV4SWV4,  EMiEV4 

Nwy4SEy4,  swy4NW'y4SEV4,  w%Nwy4 
swy4SEy4,  EMiSwy4NEy4SEy4. 
Sec.  29,  Ev<jisnA?y4NEy4SEy4,  SEy4Nwy4 

NEy«,  EV4SEy4SWy4NEy4,  EViSViV* 

SEy4NEy«.  wv<iSEy4SEy4NEy4. 

Aggregating  65  acres. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of  the 
United  States.  Act  of  August  30, 1890.  26  Stat. 
391,  43  U.S.C.  945. 

2.  All  the  oil,  gas.  sodium,  potassium  and 
any  other  minerals  of  known  value. 

and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with  the 
transportation  plan  for  Clark  County. 

In  exchange  for  the  above  described 
public  lands,  the  United  States  will 
acquire  the  following  described  private 
lands  from  Rhodes  Design  and 
Development  Corp.  All  of  Rhodes 
Design  and  Development's  interest  in 
the  private  lands  will  be  transferred. 

Mount  Diablo  Meridian,  NV 

T.  21  S.,  R.  59  E., 

Sec.  6,  Lot  8. 
T.  14  S.,  R.  69  E., 

Sec.  28.  swy4Sty4.  SEy4Swy4. 

Sec.32,  SEy4NEy4. 

Sec.  33.  NEy4NWy4,  Wy2NWy4. 

wy2Nwy4NEy4. 

Aggregating  3(X).3e  acres. 

SUPPLEMENTARY  INFORMATION:  The 

exchange  is  consistent  with  the  Clark 
County  Management  Framework  Plan. 
The  above  described  lands  will  be 
subject  to  an  appraisal  to  determine  the 
value  of  the  lands  to  be  exchanged.  If 
necessary,  land  values  may  be  equalized 
through  an  acreage  adjustment  and/or  a 
payment  by  the  exchange  proponent  in 
accordance  with  43  CFR  2201.5(c)(2). 
The  lands  being  disposed  of  are  not 
within  a  grazing  allotment  and  therefore 


no  reduction  in  grazing  privileges  is 
necessary. 

In  accordance  with  the  regulation  of 
43  CFR  2201.1(b).  publication  of  this 
Notice  shall  segregate  the  parcel 
described  as  T.  21  S..  R.  60  £..  sec.  20. 
EVaSWV4NEV4SEy4  from  appropriation 
under  the  public  land  laws,  including  the 
mining  laws,  but  not  the  mineral  leasing 
laws,  and  from  any  subsequent  land 
exchange  proposals  filed  by  any 
proponent  other  than  Rhodes  Design 
and  Development.  The  other  parcels 
described  above  were  segregated  by 
publication  of  a  Notice  in  the  Federal 
Register  (56  FR  9288)  dated  March  5. 
1991.  The  segregation  of  the  additional 
parcel  will  terminate  upon  the  issuance 
of  patent  or  two  years  from  the  date  of 
publication  of  this  notice,  or  upon 
publication  of  a  notice  terminating  the 
segregation. 

Further  information  regarding  this 
exchange  is  available  at  the  Las  Vegas 
District  Office,  Bureau  of  Land 
Management,  P.O.  Box  26569,  Las  Vegas, 
NV  89128.  For  a  period  of  45  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  interested  parties 
may  submit  comments  to  the  District 
Manager,  Las  Vegas,  at  the  above 
address.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  July  22. 1991. 
Ben  F.  Collins, 

District  Manager.  Las  Vegas.  NV. 

[FR  Doc.  91-18068  Filed  7-30-91;  8:45  am) 

BILLING  CODE  431(M4C-II 


Fisti  and  Wildlife  Service 

Availability  of  a  Draft  Environmental 
Assessment  To  Amend  the  Habitat 
Conservaton  Plan  of  an  Incidental 
Take  Permit  for  Development  In 
Riverside  County,  CA 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  draft  environmental  assessment 
(EA)  on  *he  proposed  amendment  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  (Act)  to  allow  incidental 
take  of  the  endangered  Stephens' 
kangaroo  rat  (Dipodomys  Stephens!)  in 
Riverside  County.  California,  is 
available  for  public  review.  Comments 
and  suggestions  are  requested.  This 
notice  is  provided  pursuant  to  section 


10(c)  of  the  Act  and  National 
Environmental  Policy  Act  reg 
(40  CFR  1506.6). 
DATES:  Written  comments  on 
should  be  received  on  or  befc 
30, 1991. 

ADDRESSES:  Persons  wishing 
the  draft  EA  may  obtain  a  coj 
writing  the  Riverside  County 
Conservation  Agency.  Docun 
be  available  for  public  inspec 
normal  business  hours  (8  ajn 
at  the  Riverside  County  Habi 
Conservation  Agency  and  the 
Central  Library.  Written  data 
comments  concerning  the  pro 
permit  amendment  and  draft 
be  submitted  to  the  Laguna  N 
Office.  Please  reference  perm 
PRT  739678  with  your  comme 

Laguna  Niguel  Field  OfTice.  U.S.  I 
Wildlife  Service.  24000  Avila 
Room  3106.  Laguna  Niguel.  C 
(714/643-4270  or  FTS  796-42" 

Riverside  Central  IJbrary,  Cover; 
Publications  Section,  3581  S« 
Street,  Riverside,  C\  9250t-J 

Riverside  Ceatral  Library.  Coven 
Publications  Sectioo,  3561  Se 
Street,  Riverside,  Ca  92501-3 

FOR  FUirrHEfl  INFOfHIATiON  C( 

Mr.  Brooks  Harper  at  the  abo 
Niguel  Field  Office. 
SUPPLEMENTARY  INFORMATKM 
County  of  Riverside  Califomi 
applied  to  the  Fish  and  Wildl: 
for  a  proposed  amendment  to 
existing  incidental  take  permi 
amendment  that  would  autho 
changes  in  the  Stephens'  kan{ 
(SKR)  reserve  study  area  bou 
These  changes  are  being  pron 
pursuant  to  the  terms  and  cor 
the  existing  short-term  (2-yea 
Habitat  Conservation  Pian  (H 
short-term  plan  reqiurcs  revie 
proposed  boundary  changes  t 
months  until  such  time  as  the 
reserve  study  area  boundarie 
long-term  HOP  are  completed 
approved. 

The  proposed  action  is  to  a 
specific  modification  of  the  b( 
of  the  HCP  Fee  Area  and  van 
Areas.  This  proposed  action  i 
in  section  II3.1  Alternative  1- 
Proposed  Action  and  Preferre 
Alternative.  The  total  changei 
HCP  Fee  Area  would  result  In 
deletion  of  3,136  acres  indudi 
decrease  of  1,481  acres  of  SiG 
habitat.  The  total  changes  to  t 
Study  areas  would  result  in  a 
decrease  of  3,304.3  acres  (in  a 
unlikely  to  become  a  part  of  tl 
permanent  reserve  system)  wl 
achieving  a  net  gain  of  30.8  ac 
occupied  habitat  within  the  b( 
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no  reduction  in  grazing  privileges  is 
necessary. 

In  accordance  with  the  regulation  of 
43  CFR  2201.1(b),  publication  of  this 
Notice  shall  segregate  the  parcel 
described  as  T.  21  S..  R.  60  E.,  sec.  20, 
EVaSWV4NEy4SEV«  from  appropriation 
under  the  public  land  laws,  including  the 
mining  laws,  but  not  the  mineral  leasing 
laws,  and  from  any  subsequent  land 
exchange  proposals  filed  by  any 
proponent  other  than  Rhodes  Design 
and  Development.  The  other  parcels 
described  above  were  segregated  by 
publication  of  a  Notice  in  the  Federal 
Register  (56  FR  9288)  dated  March  5. 
1991.  The  segregation  of  the  additional 
parcel  will  terminate  upon  the  issuance 
of  patent  or  two  years  from  the  date  of 
publication  of  this  notice,  or  upon 
publication  of  a  notice  terminating  the 
segregation. 

Further  information  regarding  this 
exchange  is  available  at  the  Las  Vegas 
District  Office.  Bureau  of  Land 
Management,  P.O.  Box  26569,  Las  Vegas, 
NV  89128.  For  a  period  of  45  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  interested  parties 
may  submit  comments  to  the  District 
Manager,  Las  Vegas,  at  the  above 
address.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  July  22, 1991. 
Ben  F.  Collins, 

District  Manager,  Las  Vegas.  NV. 

[FR  Doc.  91-18068  Filed  7-30-91;  8:45  am] 

BILLING  CODE  4310-HC-« 


Fish  and  Wildlife  Service 

Availability  of  a  Draft  Environmental 
Assessment  To  Amend  the  Habitat 
Conservaton  Plan  of  an  Incidental 
Take  Permit  for  Development  In 
Riverside  County,  CA 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice. 

summary:  This  notice  advises  the  public 
that  the  draft  environmental  assessment 
(EA)  on  *he  proposed  amendment  to 
section  10(aj(l)(B)  of  the  Endangered 
Species  Act  (Act)  to  allow  incidental 
take  of  the  endangered  Stephens' 
kangaroo  rat  [Dipodomys  stephensi)  in 
Riverside  County.  California,  is 
available  for  public  review.  Comments 
and  suggestions  are  requested.  This 
notice  is  provided  pursuant  to  section 


10(c)  of  the  Act  and  NatM>nal 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  EA 
should  be  received  on  or  before  August 
30, 1991.      1 1 

ADDRESSES:  Persons  wishing  to  review 
the  draft  EA  may  obtain  a  copy  by 
writing  the  Riverside  County  Habitat 
Conservation  Agency.  Documents  will 
be  available  for  public  inspection  during 
normal  business  hours  (8  ajn.  to  5  p.in.) 
at  the  Riverside  County  Habitat 
Conservation  Agency  and  the  Riverside 
Central  Library.  Written  data  or 
comments  concerning  the  proposed 
permit  amendment  and  draft  EA  should 
be  submitted  to  the  Laguna  Niguel  Field 
Office.  Please  reference  permit  number 
PRT  739678  with  your  comments. 

Laguna  Niguel  Field  OfTice.  U.S.  Fish  and 
Wildlife  Service.  24000  Avila  Road. 
Room  3106,  Laguna  Niguel.  CA  92656 
(714/643-4270  or  FTS  796-4270). 

Riverside  Central  Ubrary.  Government 
Publications  Section,  3581  Seventh 
Street,  Riverside,  C\  92601-3651. 

Riverside  Ceatral  Library.  Government 
Publications  Section,  3561  Seventh 
Street.  Riverside,  Ca  92501-3651. 

FOR  FURTHER  INFOflMATiON  CONTACT: 

Mr.  Brooks  Harper  at  the  above  Laguna 
Niguel  Field  Office. 
SUPPLEMENTARY  INFORMATION:  The 
County  of  Riverside  California,  has 
applied  to  the  Fish  and  Wildlife  Service 
for  a  proposed  amendment  to  their 
existing  incidental  take  permit 
amendment  that  would  authorize 
changes  in  the  Stephens'  kangaroo  rat 
(SKR)  reserve  study  area  boundaries. 
These  changes  are  being  promulgated 
pursuant  to  the  terms  and  conditions  of 
the  existing  short-term  (2-year)  SKR 
Habitat  Conservation  Plan  (HCP).  This 
short-term  plan  requires  review  of  the 
proposed  boundary  changes  every  6 
months  until  such  time  es  the  final  SKR 
reserve  study  area  boundaries  and  the 
long-term  HCP  are  completed  and 
approved. 

The  proposed  action  is  to  authorize 
specific  modification  of  the  boundaries 
of  the  HCP  Fee  Area  and  various  Study 
Areas.  This  proposed  action  is  detailed 
in  section  II3.1  Alternative  1— The 
Proposed  Action  and  Preferred 
Alternative.  The  total  changes  to  the 
HCP  Fee  Area  would  result  In  the 
deletion  of  3,136  acres  including  a  net 
decrease  of  1,481  acres  of  SKR  occupied 
habitat.  The  total  changes  to  the  SKR 
Study  areas  would  result  in  a  net 
decrease  of  3,304.3  acres  (in  areas 
unlikely  to  become  a  part  of  the 
permanent  reserve  system)  while 
achieving  a  net  gain  of  30.8  acres  of  SKR 
occupied  habitat  within  the  boundaries 


of  the  Study  Areas.  These  changes  result 
in  a  net  increase  of  3.270.2  acres  in  the 
area  outside  of  Study  Areas  but  within 
the  HCP  Fee  Area. 

Dated:  )iily  25. 1991. 

MoQie  Tieger, 

Acting  Chief,  Branch  ofPenaits,  Office  of 
Management  A  uthority. 

[FR  Doc.  91-18033  Filed  7-30-91:  a-45  am) 
suxma  CODE  <itc-a-M 


National  Park  Service 

Proposed  Development  Concept  Plan, 
Santa  Rosa  Island,  Channel  Islands 
National  Parit,  CA;  Intent  to  Prepare  an 
Environmental  Impact  Statement 

Summary:  In  accordance  with  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  Pub.  L  91-190,  the 
National  Park  Service.  Chaimel  Islands 
National  Park  is  preparing  an 
environmental  impact  statement  to 
assess  the  impacts  of  implementing  a 
proposed  development  concept  plan  for 
Santa  Rosa  Island.  The  proposal  and 
alternatives  will  be  based  on  the  general 
direction  provided  in  the  1985  General 
Management  Plan  for  the  park. 

The  plan  will  consider  needed  actions 
to  protect  natural  and  cultural  resources 
on  the  island,  and  to  provide  for  visitor 
use  consistent  with  the  island's  carrying 
capacity.  The  need  for  additional 
support  facilities  for  park  management 
and  research  will  also  be  evaluated. 

Scoping  workshops  on  planning  for 
Santa  Rosa  Island  were  held  February 
12-15, 1990  at  Channel  Islands  National 
Park.  In-depth  press  briefings  on  the 
planning  project  were  provided  in  the 
park  on  July  17, 1990. 

Persons  wishing  to  comment  upon  or 
provide  additional  input  to  the  scoping 
process  for  tlie  environmental  impact 
statement  should  provide  such 
comments  to  the  Superintendent, 
Channel  Islands  National  Park,  1901 
Spinnaker,  Ventura.  California  93001, 
within  30  days  following  the  publication 
of  this  notice.  For  further  information, 
contact  the  Superintendent  at  the  above 
address  or  telephone  number  (805)  644- 
8157. 

The  responsible  official  is  Stanley  T. 
Albright.  Regional  Director,  Western 
Region.  National  Park  Service.  The  draft 
environmental  statement  is  expected  to 
be  completed  and  available  for  public 
review  in  November  1991.  and  the  final 
environmental  statement  and  record  of 
decision  anticipated  in  spring  1992. 


Dated:  July  12. 1961. 
SUnley  T.  Albright, 
Regional  Director,  Western  Region, 
(FR  Doc.  91-18032  Filed  7-30-81;  8:45  am) 
WLUMO  CODE  4J10-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

Ethyl  Alcohol  for  Fuel  Uss: 
Determination  of  the  Base  Quantity  of 
Imports 

(332-288] 

AQENCV:  International  Trade 
Commission. 

action:  Amended  notice  of 
determination. 

summary:  This  notice  antcnds  the  notice 
issued  December  13, 1990.  which 
preliminarily  established  the  base 
quantiy  for  1991  for  U.S.  imports  of  fuel 
ethyl  alcohol  from  CBI-beneficiary 
countries  as  required  under  section  7  of 
the  Steel  Trade  Liberalization  Program 
Implementation  Act  (19  VS.C  2253 
note).  The  "base  qitantity"  of  imports  is 
the  quantity  of  fuels  ethyl  alcohol  that 
can  be  imported  with  a  zero  percent 
local  feedstock  requirement.  Beyond  the 
base  quantity  of  imports,  progressively 
higher  local  feedstock  requirements  are 
placed  on  imports  of  fuel  ethyl  alcohol 
and  mixtures  from  the  CDl-bcnefidary 
countries. 

For  purposes  of  making 
determinations  of  the  U.S.  market  for 
ethyl  alcohol  as  required  by  section  7  of 
the  Act.  the  Commission  instituted 
investigation  No.  332-288,  Ethyl  Alcohol 
for  Fuel  Use:  Determination  of  the  Base 
Quantity  of  Imports,  in  March  1990.  The 
Commission  uses  official  statistics  of  the 
U.S.  Departments  of  Commerce  and 
Treasury  to  make  these  determinations. 

For  the  12-month  period  ending 
September  30, 1990,  the  Commission 
preliminarily  determined  the  level  of 
U.S.  consumption  of  %thyl  alcohol  to  be 
1.21  billion  gallons  and  the  "base 
quantity"  for  1991  to  be  84.5  million 
gallons.  It  was  noted  that  certain  of  the 
data  required  to  make  the  determination 
was  being  estimated  by  the  Commission 
penJipg  finalization  of  Treasury 
statistics  through  September  1990  for 
alcohol  fuel  producers,  and  in  the  event 
that  the  finalized  data  changed  the  base 
quantity  estimate  to  be  used  in  1991.  the 
Commission  would  notify  the  Customs 
Service  and  issue  an  amended  Federal 
Register  notice.  Final  data  has  been 
received  from  the  Department  of  the 
Treasury,  with  the  result  that  the 
estimated  VS.  level  of  consumption  is 
finalized  at  I.IB  billion  gallons  and  the 
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"base  quantity"  for  1991  is  finalized  at 
82.6  million  gallons. 

EFFECTIVE  DATE:  July  25, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  G.  Michels  (202-205-3352)  or 
Mr.  James  A.  Emanuel  (202-205-3367)  in 
the  Commission's  Office  of  Industries. 
For  information  on  legal  aspects  of  the 
investigation  contact  Mr.  William 
Gearhart  of  the  Commission's  Office  of 
the  General  Counsel  at  202-205-3091. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

Issued:  July  26, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doa  91-18121  Filed  7-30-91;  8:45  am) 

MUJNOCOOC  7020-03-41 


[InvMttgationt  Nos.  303-TA-21 
(Preliminary)  and  731-TA-519  (Preliminary)) 

Gray  Portland  Cement  and  Cement 
Clinker  From  Venezuela 

agency:  International  Trade 
Commission. 

ACTION:  Correction  to  notice  of 
determinations. 


SUMMARY:  The  notice  of  determinations 
in  the  subject  investigations,  published 
in  the  Federal  Register  of  July  17, 1991 
(56  FR  32589).  incorrectly  stated  that  the 
views  of  the  Commission  are  contained 
in  USrrC  publication  2440.  The  correct 
publication  number  is  2400. 

EFFECTIVE  DATE:  July  23,  1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Valerie  Newkirk  (202-205-3190),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436. 

Issued:  July  23. 1991. 

By  order  of  the  Commission. 
Edward  G.  CarroU. 
Acting  Secretary. 

(FR  Doc.  91-18120  Filed  7-30-91;  8:45  am) 
HUJNQcooE  Toao-oa-m 


[Investigation  No.  731-TA-522  (Preliminary) 

MInlvana  From  Japan 

Detenninatioo 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 


'The  record  is  defined  in  (  207.2(f)  of  the 
ConuniMion's  rules  of  practice  and  procedure  (19 
CFR  207.2(f). 


Commission  '  unanimously  determines, 
pursuant  to  section  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Japan  of  minivans.  provided  for  in 
headings  8703  and  8704  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  May  31. 1991.  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  counsel  on 
behalf  of  Cieneral  Motors  Corp..  Detroit. 
MI.  Ford  Motor  Co..  Dearborn,  MI.  and 
Chrysler  Motors  Corp.,  Detroit.  MI. 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  and  is 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  minivans 
from  Japan.  Accordingly,  effective  May 
31. 1991.  the  Commission  instituted 
antidumping  investigation  No.  731-TA- 
522  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington.  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  June  10. 1991  (56  FR 
26694).  The  conference  was  held  in 
Washington,  DC,  on  June  21. 1991,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  July  15. 1991. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  2402 
(July  1991),  entitled  "Minivans  from 
Japan:  Determination  of  the  Commission 
in  Investigation  No.  522  (Preliminary) 
Under  the  Tariff  Act  of  1930.  Together 
With  the  Information  Obtained  in  the 
Investigation." 

Issued:  July  15. 1991. 

By  order  of  the  Comnussion. 

Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  91-18125  Filed  7-30-91;  8:45  am] 
wuHMcooE  Ttao-(a-m 


*  Commissioner  Rohr  not  participating. 


[InvMtlgatlons  Nos.  701-TA-30S  (Rnal)  and 
731-TA-476  and  47i-4«2  (Rnal)l 

Steel  Wire  Rope  From  Argentina,  India, 
Mexico,  People'a  Republic  of  China, 
Taiwan,  and  Ttialland 

agency:  International  Trade 
Commission. 

action:  Limited  waiver  of  rules  and 
revised  schedule  for  the  subject 
investigations. 

EFFECTIVE  DATE:  July  16,  1991. 

FOR  FURTHER  INFORMATION  CONTACT 
Diane  J.  Mazur  (202-205-1184),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION:  On  April 

18. 1991.  the  Commission  instituted  the 
subject  investigations  and  established  a 
schedule  for  their  conduct  (56  FR  20024. 
May  1. 1991).  Subsequently,  on  May  13, 
1991.  the  Department  of  Commerce 
extended  the  date  for  its  final 
determinations  in  the  investigations 
concerning  India,  the  People's  Republic 
of  China,  Taiwan,  and  Thailand  from 
July  1. 1991.  to  September  4. 1991  (56  FR 
21988). 

In  addition,  on  June  28. 1991.  the 
Commission  instituted  preliminary 
investigation  No.  731-TA-524 
concerning  steel  wire  rope  from  Canada, 
pursuant  to  a  petition  filed  by  the 
Committee  of  Domestic  Steel  Wire  Rope 
and  Specialty  Cable  Manufacturers, 
alleging  that  such  imports  are  being  sold 
in  the  United  States  at  less  than  fair 
value,  and  that  an  industry  in  the  United 
States  is  materially  injured  and 
threatened  with  material  injury  by 
reason  of  such  imports  (56  FR  30765.  July 
5. 1991). 

The  Commission,  therefore,  is 
partially  waiving  its  rules  and  revising 
its  schedule  as  follows:  in  the  subject 
final  investigations,  the  Commission  is 
waiving  its  rules  regarding  the 
submission  of  briefs  to  allow  for  the 
filing  of  additional  briefs  (not  to  exceed 
5  pages)  to  discuss  the  issue  of  whether 
imports  from  Canada  should  be 
cumulated  with  imports  from  the  subject 
countries  and  the  impact  of  any  such 
cumulation,  and  the  deadline  for  filing 
such  supplemental  briefs  is  July  23, 1991: 
and  in  the  final  investigations 
concerning  India,  the  People's  Republic 


of  China.  Taiwan,  and  Thailai 
supplemental  briefs  (not  to  ex 
pages)  will  be  allowed  to  disc 
Commerce's  final  margins,  am 
deadline  for  filing  such  supple 
briefs  is  September  13. 1991. 

For  further  information  con( 
these  investigations  see  the 
Commission's  notices  of  inves 
cited  above  end  the  Commissi 
of  practice  and  procedure,  par 
subparts  A  through  E  (19  CFR 
6  3  amended  by  56  FR  11918,  M 
1991).  and  part  207.  subparts  / 
CFR  part  207.  as  amended  by ! 
1i918.  Mar.  21. 1991). 

Authority:  ITiese  investigations 
conducted  under  authority  of  the  1 
1330.  title  VII.  This  notice  is  publit 
pursuant  to  S  207.20  of  the  Corami: 
rules. 

Issued:  July  16. 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Spcretary. 
[7R  Doc.  91-18124  Filed  7-30-91;  B 

BlOmOCOOC  7020-03-M 

[Investigation  No.  731-TA-497  (F 

T  jngaten  Ore  Concentrates  F 
People's  Republic  of  China 

aqency:  International  Trade 

Commission. 

action:  Institution  and  schedu 

final  antidumping  investigatior 

SUMMARY:  The  Com-mission  he 
notice  of  the  institution  of  final 
antidumping  investigation  No. 
497  (Final)  under  section  735(b 
Tariff  Act  of  1930  (19  U.S.C.  16! 
(the  act)  to  determine  whether 
industry  in  the  United  States  is 
materially  injured,  or  is  threate 
material  injury,  or  the  establisl 
an  industry  in  the  United  State 
materially  retarded,  by  reason 
imports  from  the  People's  Repu 
China  of  tungsten  ore  concentr. 
provided  for  in  subheading  261 
the  Harmonized  Tariff  Schedul 
United  States. 

For  further  information  conc« 
conduct  of  this  investigation,  h( 
procedures,  and  rules  of  genera 
application,  consult  the  Commi 
Rules  of  Practice  and  Procedun 
201,  subparts  A  through  E  (19  C 
201,  as  amended  by  56  FR  119H 
21, 1991).  and  part  207.  subpart! 
(19  CFR  part  207.  as  amended  b 
11918,  Mar.  21. 1991). 
effective  DATE:  July  9,  1991. 
FOR  FURTHER  INFORMATION  CON 

Mary  Trimble  (202-205-3193),  C 
Investigations,  U.S.  Intematiom 
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[invMtlgatton*  Nos.  701-TA-30S  (Final)  and 
731-TA-47e  and  47«-482  (Final)] 

StMi  Wire  Rop«  From  Argentina,  India, 
Mexico,  People'a  Republic  of  China, 
Taiwan,  and  Thailand 

agency:  International  Trade    ' 
Commission. 

action:  Limited  waiver  of  rules  and 
revised  schedule  for  the  subject 
investigations. 

EFFECTIVE  DATE:  July  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  J.  Mazur  (202-205-1184).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain  information 
on  this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202-205- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION:  On  April 
18. 1991.  the  Commission  instituted  the 
subject  investigations  and  established  a 
schedule  for  their  conduct  (56  FR  20024, 
May  1. 1991).  Subsequently,  on  May  13. 
1991.  the  Department  of  Commerce 
extended  the  date  for  its  final 
determinations  in  the  investigations 
concerning  India,  the  People's  Republic 
of  China,  Taiwan,  and  Thailand  from 
July  1. 1991.  to  September  4. 1991  (56  FR- 
21988). 

In  addition,  on  June  28. 1991,  the 
Commission  instituted  preliminary 
investigation  No.  731-TA-524 
concerning  steel  wire  rope  from  Canada, 
pursuant  to  a  petition  filed  by  the 
Committee  of  Domestic  Steel  Wire  Rope 
and  Specialty  Cable  Manufacturers, 
alleging  that  such  imports  are  being  sold 
in  the  United  States  at  less  than  fair 
value,  and  that  an  industry  in  the  United 
States  is  materially  injured  and 
threatened  with  material  injury  by 
reason  of  such  imports  (56  FR  30765.  July 
5. 1991). 

The  Commission,  therefore,  is 
partially  waiving  its  rules  and  revising 
its  schedule  as  follows:  in  the  subject 
final  investigations,  the  Commission  is 
waiving  its  rules  regarding  the 
submission  of  briefs  to  allow  for  the 
filing  of  additional  briefs  (not  to  exceed 
5  pages)  to  discuss  the  issue  of  whether 
imports  from  Canada  should  be 
cumulated  with  imports  from  the  subject 
countries  and  the  impact  of  any  such 
cumulation,  and  the  deadline  for  filing 
such  supplemental  briefs  is  July  23, 1991: 
and  in  the  final  investigations 
concerning  India,  the  People's  Republic 


of  China,  Taiwan,  and  Thailand, 
supplemental  briefs  (not  to  exceed  10 
pages)  will  be  allowed  to  discuss 
Commerce's  final  margins,  and  the 
deadline  for  filing  such  supplemental 
briefs  is  September  13. 1991. 

For  further  information  concerning 
tliese  investigations  see  the 
Commission's  notices  of  investigations 
cited  above  end  the  Commission's  rules 
of  practice  and  procedure,  part  201. 
subparts  A  through  E  (19  CFR  part  201, 
6  3  amended  by  56  FR  11918,  Mar.  21. 
1391).  and  part  207.  subparts  A  and  C  (19 
CFR  part  207.  as  amended  by  56  FR 
1i918.  Mar.  21. 1991). 

Authority:  TTiese  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1330.  title  VII.  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission's 
rules. 

Issued:  July  16, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Spcretary. 
[FR  Doc.  91-18124  Filed  7-30-91;  8:45  amj 

BlLUNa  COOC  TtOO-OS-M 


[l.nvestlgatlon  No.  731-TA-497  (Final)] 

T  jngsten  Ore  Concentrates  From  the 
People's  Republic  of  China 

aqency:  International  Trade 

Commission. 

action:  Institution  and  scheduling  of  a 

final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  Institution  of  final 
antidumping  investigation  No.  731-TA- 
497  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
n^aterially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  of  tungsten  ore  concentrates, 
provided  for  in  subheading  2611.00.00  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States. 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201,  as  amended  by  56  FR  11918.  Mar. 
21. 1991),  and  part  207,  subparts  A  and  C 
(19  CFR  part  207,  as  amended  by  56  FR 
11918,  Mar.  21, 1991). 
EFFECTIVE  DATE:  July  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Trimble  (202-205-3193),  Office  of 
Investigational.  U.S.  International  Trade 


Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
Impaired  persons  can  obtain  information 
on  this  matter  by  conducting  the 
Commission's  TDD  terminal  on  202-205- 
1310.  Persons  with  mobility  impairments 
v;ho  will  need  special  assistance  in 
guining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION: 

Background— This  Investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  tungsten  ore  concentrates 
f:om  the  People's  Republic  of  China  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  733  of  the  act  (19  U.S.C.  1673b). 
The  investigation  was  requested  in  a 
petition  filed  on  January  23, 1991,  by 
U.S.  Tungsten  Corp..  Danbury.  CT. 

Participation  in  the  investigation  and 
public  service  list.— Peraons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
^vith  the  Secretary  to  the  Commission, 
as  provided  in  S  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
Secretary  will  prepare  a  public  service 
hst  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list— Puts\xan\  to 
S  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  this 
final  investigation  available  to 
authorized  apphcants  under  the  APO 
issued  in  the  investigation,  provided  that 
the  application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report. — The  prehearing  staff 
report  in  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
September  13, 1991.  and  a  pubHc  version 
will  be  issued  thereafter,  pursuant  to 
S  207.21  of  the  Commission's  rules. 

Hearing.— The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
September  26, 1991,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  wiUi 
the  Secretary  to  the  Commission  on  or 


before  September  23, 1991.  A  nonparty 
u  ho  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  September  24, 
1991,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
5  S  201.6(b)(2).  201.13(f).  and  207.23(b)  of 
the  Commission's  rules. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of 
§  207.22  of  the  Commission's  rules;  the 
deadline  for  filing  is  September  23. 1991. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  S  207.23(b)  of 
the  Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Conunission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  October  1, 
1991;  witness  testimony  must  be  filed  no 
later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
October  1, 1991.  All  written  submissions 
must  conform  with  the  provisions  of 
S  201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§  S  201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §S  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 
193a  title  VII.  This  noUce  it  published 
pursuant  to  |  207.20  of  the  Commiaston'i 
rules. 

Issued:  July  18. 1991. 

By  order  of  the  Commission. 
Kanoeth  R.  Mason, 
Secretary. 

(FR  Doc.  91-18119  Filed  7-30-«l:  8.-4S  am) 
itujNQ  COM  raio-et-M 
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(Investigation  Na  337-TA-329] 

CertaJn  Vacuum  Cleaners; 
Investigation 

agency:  International  Trade 
Conunission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  filed  with  the  U.S. 
International  Trade  Commission  on  |une 
21. 19&1.  under  section  337  of  the  Tariff 
Act  of  1930.  as  amended.  19  U.S.C.  1337. 
on  behalf  of  Amway  Corporation,  7575 
East  Fulton  Road,  Ada,  Michigan  49355 
and  Bissell,  Incorporated,  2345  Walker 
Avenue,  NW^  Grand  Rapids,  Michigan 
49504.  The  complaint  alleges  a  violation 
of  section  337  in  the  importation  into  the 
United  States  of  certain  vacuum 
cleaners  by  reason  of  alleged 
infringement  of  U.S.  Patent  Des.  309,203 
and  that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
{a)(2)  of  section  337. 

The  complaint  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  order. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street  SW..  room  112, 
Washington.  DC  20436,  telephone  (202) 
205-1802.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  (202) 
205-1810. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  C.  Odom,  Esq..  Office  of  Unfair 
Import  Investigations,  US.  International 
Trade  Commission,  telephone  (2021  205- 
2574. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930.  as  amended,  and  in 
§  210.12  of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure,  19  CFR  210.12. 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on  July 
17. 1991,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(l)(B)(i)  of  section  337 
in  the  importation  into  the  United 
States,  the  sale  for  importation,  or  the 
sale  within  the  United  States  after 
importation  of  certain  vacuum  cleaners 
by  reaspn  of  alleged  infringement  of  the 


claim  of  U5.  Patent  Des.  309,203,  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  Notice 
of  Investigation  shall  be  served: 

(a)  The  Complainants  are: 

Amway  Corporation.  7575  East  Fulton  Road. 

Ada.  Michigan  49355 
Bissell  Incorporated.  2345  Walker  Avenue. 

NW..  Grand  Rapids.  Michigan  49504 

(b)  The  respondent  is  the  following 
company  alleged  to  be  in  violation  of 
section  337,  and  the  party  upon  which 
the  complaint  is  to  be  served; 

lona  Appliances.  Inc  1110  Hansler  Road. 
Welland.  Ontario  L3B  5S1.  Canada 

(c)  Linda  C.  Odom.  Esq.,  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.,  room  401P.  Washington. 
DC.  20436,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  to  the  complaint  and  the 
Notice  of  Investigation  must  be 
submitted  by  the  named  respondent  in 
accordance  with  §  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  §§  201.16(d)  and  210.21(a)  of  the 
Commission's  rules,  19  CFR  201.16(d) 
and  210.21(a),  such  response  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint  and  this 
Notice  of  Investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  and  Notice  of  Investigation 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  the  respondent  to  file  a 
timely  response  to  each  allegation  in  the 
complaint  and  in  this  Notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
Notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  Notice, 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 
order,  or  a  cease  and  desist  order,  or 
both,  directed  against  such  respondent. 
Issued:  July  17. 1991. 


By  order  of  the  Commission. 
Kenneth  R.  MasoB, 
Secretary. 
[PR  Doc.  91-18123  Filed  7-30-91;  8:45  am) 

BILUNQ  CODE  7«3D-03-M 


INTERSTATE  COMMERCE 
COMMISSION 


(I.CC.  Order  No.  P-111] 
Passenger  Train  Operation 

To:  Chicago  Central  &  Pacific  Railroad 
Company 

The  National  Railroad  Passenger 
Corporation  (AMTRAK)  has  established 
through  passenger  train  service  between 
Chicago.  Illinois  and  Seattle. 
Washington.  Train  No.s  7  &  8,  the 
Empire  Builder.  These  train  operations 
require  the  use  of  tracks  and  other 
facilities  of  the  Soo  Line  Railroad 
Company  (SL).  A  portion  of  the  SL 
tracks  near  Watertown,  Wisconsin  are 
out  of  service  because  of  a  derailment. 
An  alternate  route  is  available  over  the 
Burlington  Northern  Railroad  Company 
that  requires  the  use  of  the  Chicago 
Central  &  Pacific  Railroad  Company 
tracks  between  East  Dubuque  and 
Portage,  Illinois. 

It  is  the  opinion  of  the  Commission 
that  such  an  operation  is  necessary  in 
the  interest  of  the  public  and  the 
commerce  of  the  people;  that  notice  and 
public  procedure  are  impracticable  and 
contrary  to  the  public  interest:  and  that 
good  cause  exists  for  making  this  order 
effective  upon  less  than  thirty  days* 
notice. 

-It  is  ordered, 

(a)  Pursuant  to  authority  vested  in  me 
by  order  of  the  Commission  decided 
January  13, 1986,  and  of  the  authority 
vested  in  the  Commission  by  section 
402(c)  of  the  Rail  Passenger  Service  Act 
of  1970  (45  U.S.C.  562(0)),  Chicago 
Central  &  Pacific  Railroad  Company  is 
directed  to  operate  or  allow  the 
operation  of  trains  of  the  National 
Railroad  Passenger  Corporation 
between  East  Dubuque  and  Portage, 
Illinois  in  order  to  permit  a  rerouting 
utilizing  the  Burlington  Northern 
Railroad  Company. 

(b)  In  executing  the  provisions  of  this 
order,  the  common  carriers  involved 
shall  proceed  even  if  no  agreements  or 
arrangements  may  now  exist  between 
them  with  reference  to  the 
compensation  terms  and  conditions 
applicable  to  said  operations.  The 
compensation  terms  and  conditions 
shall  be,  during  the  time  this  order 
remains  in  force,  those  which  are 
voluntarily  agreed  upon  by  and  between 


said  carriers;  or  upon  failure 
carriers  to  so  agree,  the  com{ 
terms  and  conditions  shall  b( 
hereafter  fixed  by  the  Comm 
petition  of  any  or  all  of  said  i 
accordance  with  pertinent  ai 
conferred  upon  it  by  the  Intei 
Commerce  Act  and  by  the  Rj 
Passenger  Service  Act  of  197i 
amended. 

(c)  Application.  The  provis 
order  shall  apply  to  intrastati 
interstate,  and  foreign  commi 

(d)  Effective  date.  This  ord 
become  effective  at  11:15  a.m 
June  21, 1991. 

(e)  Expiration  date.  The  pr 
this  order  shall  expire  at  11:5 
(CDT).  June  22, 1991,  unless  o 
modified,  amended,  or  vacat< 
of  this  Commission. 

This  order  shall  be  served 
Chicago  Central  &  Pacific  Ra 
Company  and  the  National  R 
Passenger  Corporation,  and  e 
this  order  shall  be  filed  with 
Director.  Office  of  the  Federa 

Issued  at  Washington,  DC,  Jun 
Heber  P.  Hardy,  Agent. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-18088  Filed  7-30-91; 

BILUNO  COOE  7035-01-M 

[Doclcet  No.  AB-290  Sub-No.  11 

Norfolk  Southern  Ralhway  O 
Abandonment  Exemption— I 
Mecklenburg,  County,  NC 

Applicant  has  filed  a  noticf 
exemption  under  49  CFR  1152 
F— Exempt  Abandonments  to 
its  0.13-mile  line  of  railroad  b 
n-.ilepost  R-0.0.  at  2nd  Street, 
milepost  R-0.13,  at  Stonewall 
Charlotte,  Mecklenburg  Coun 

Applicant  has  certified  thai 
kcal  traffic  has  moved  over  t 
at  least  2  years;  (2)  any  overh 
on  the  line  can  be  rerouted  o\ 
lines;  and  (3)  no  formal  compl 
by  a  user  of  rail  service  on  thi 
Slate  or  local  government  ent 
on  behalf  of  such  user)  regard 
cessation  of  service  over  the  I 
is  pending  with  die  Commissi 
any  U.S.  Distinct  Court  or  has 
decided  in  favor  of  the  compli 
within  the  2-year  period.  The 
appropriate  State  agency  has 
notified  in  writing  at  least  10  ( 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  thii 
exemption,  any  employee  affe 
the  abandonment  shall  be  pro 
under  Oregon  Short  Line  R.  G 
Abandonment — Goshen.  360  I 
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tent  Des.  309,203.  and 
xists  an  industry  in  the 
s  required  by  subsection 
337. 

rpose  of  the  investigation 
B  following  are  hereby 
18  upon  which  this  Notice 
shall  be  served: 
lainants  are: 

on.  7575  East  Fulton  Road. 

t9355 

:ed.  2345  Walker  Avenue, 

pids,  Michigan  49504 

ident  is  the  following 
J  to  be  in  violation  of 
the  party  upon  which 
to  be  served; 

nc^  1110  Hansler  Road, 
lo  UB  5S1.  Canada 

dom.  Esq.,  Office  of 
vestigations,  U.S. 
ade  Commission,  500  E 
n  401P,  Washington, 
be  the  Commission 
omey.  party  to  this 
d 

estigation  so  instituted, 
ohief  Administrative 
International  Trade 
ill  designate  the 
istrative  law  judge, 
he  complaint  and  the 
gation  must  be 
'  named  respondent  in 
§  210.21  of  the 
terim  Rules  of  Practice 
9  CFR  210.21.  Pursuant 
nd  210.21(a)  of  the 
les,  19  CFR  201.16(d) 
ch  response  will  be 
e  Commission  if 
r  than  20  days  after  the 
F  the  complaint  and  this 
Ration.  Extensions  of 
ng  responses  to  the 
Dtice  of  Investigation 
:d  unless  good  cause 
1. 

espondent  to  Hie  a 
o  each  allegation  in  the 
this  Notice  may  be 
tute  a  waiver  of  the 
id  contest  the 
complaint  and  this 
thorize  the 
w  judge  and  the 
lout  further  notice  to 
3  find  the  facts  to  be  as 
nplaint  and  this  Notice, 
an  initial 

d  a  final  determination 
indings.  and  may  result 
'  a  Umited  exclusion 
and  desist  order,  or 
linst  such  respondent. 
01. 


By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  91-18123  Filed  7-30-81;  8:45  am] 

nUJNQ  CODE  7«3D-(»-M 


INTERSTATE  COMMERCE 
COMMISSION 

[I.C.C.Ord«rNo.P-111] 
Passenger  Train  Operation 

To:  Chicago  Central  &  Pacific  Railroad 
Company 

The  National  Railroad  Passenger 
Corporation  (AMTRAK)  has  established 
through  passenger  train  service  between 
Chicago.  Illinois  and  Seattle, 
Washington,  Train  No.s  7  &  8.  the 
Empire  Builder.  These  train  operations 
require  the  use  of  tracks  and  other 
facilities  of  the  Soo  Line  Railroad 
Company  (SL).  A  portion  of  the  SL 
tracks  near  Watertown.  Wisconsin  are 
out  of  service  because  of  a  derailment. 
An  alternate  route  is  available  over  the 
Burlington  Northern  Railroad  Company 
that  requires  the  use  of  the  Chicago 
Central  &  Pacific  Railroad  Company 
tracks  between  East  Dubuque  and 
Portage.  Illinois. 

It  is  the  opinion  of  the  Commission 
that  such  an  operation  is  necessary  in 
the  interest  of  the  public  and  the 
commerce  of  the  people;  that  notice  and 
public  procedure  are  impracticable  and 
contrary  to  the  public  interest;  and  that 
good  cause  exists  for  making  this  order 
effective  upon  less  than  thirty  days' 
notice. 

It  is  ordered, 

(a)  Pursuant  to  authority  vested  in  me 
by  order  of  the  Commission  decided 
January  13. 1986.  and  of  the  authority 
vested  in  the  Commission  by  section 
402(c)  of  the  Rail  Passenger  Service  Act 
of  1970  (45  U.S.C.  5e2(c)),  Chicago 
Central  &  Pacific  Railroad  Company  is 
directed  to  operate  or  allow  the 
operation  of  trains  of  the  National 
Railroad  Passenger  Corporation 
between  East  Dubuque  and  Portage. 
Illinois  in  order  to  permit  a  rerouting 
utilizing  the  Burlington  Northern 
Railroad  Company. 

(b)  In  executing  the  provisions  of  this 
order,  the  common  carriers  involved 
shall  proceed  even  if  no  agreements  or 
arrangements  may  now  exist  between 
them  with  reference  to  the 
compensation  terms  and  conditions 
applicable  to  said  operations.  The 
compensation  terms  and  conditions 
shall  be,  during  the  time  this  order 
remains  in  force,  those  which  are 
voluntarily  agreed  upon  by  and  between 


said  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  compensation 
terms  and  conditions  shall  be  as 
hereafter  fixed  by  the  Commission  upon 
petition  of  any  or  all  of  said  carriers  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  the  Interstate 
Commerce  Act  and  by  the  Rail 
Passenger  Service  Act  of  1970,  as 
amended. 

(c)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate, 
interstate,  and  foreign  commerce. 

(d)  Effective  date.  This  order  shall 
become  effective  at  11:15  a.m.,  (CDT), 
June  21, 1991. 

(e)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.m.. 
(CDT),  June  22. 1991.  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

This  order  shall  be  served  upon  the 
Chicago  Central  &  Pacific  Railroad 
Company  and  the  National  Railroad 
Passenger  Corporation,  and  a  copy  of 
th^s  order  shall  be  filed  with  the 
Director.  Office  of  the  Federal  Register. 

Issued  at  Washington.  DC.  June  21, 1991.  by 
Heber  P.  Hardy,  Agent. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[PR  Doc.  91-16086  Filed  7-30-91;  8:45  amj 

BtLUNQ  COOE  7035-01-M 

[Docket  No.  AB-290  Sub-No.  118X] 

Norfolk  Southern  Raihway  Co. 
Abandonment  Exemption— in 
Mecklenburg,  County,  NC 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F— Exempt  Abandonments  to  abandon 
its  0.13-mile  line  of  railroad  betwecen 
milepost  R-^.O,  at  2nd  Street,  and 
milepost  R-0.13,  at  Stonewall  Street,  in 
Charlotte,  Mecklenburg  County,  NC. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  Hne  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
Slate  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen.  360 1.C.C.  91 


(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  fmancial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  August 
30, 1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  uder  49  CFR 
1152.27(c)(2),«  and  trail  use/raU  banking 
statements  under  49  CFR  1152.29  must 
be  filed  by  August  12, 1991.»  Petitions 
for  reconsideration  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  August  20, 1991, 
with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  J. 
Cooney,  Three  Commercial  Place, 
Norfolk,  VA  23510. 

If  the  notice  of  exemption  contains 
fdlse  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  August  5, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  wrriting  to  it  (Room 
3219),  Interstate  Commerce  Commission. 
Washington,  DC  20423)  cr  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  July  16. 1991. 


■  A  itay  will  Im  routinely  iwued  by  the 
Commission  in  those  proceedings  where  an 
Informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Etivlronment  in  its  independent  investigation) 
CRnnoi  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Oul-of- 
Scrvice  Rail  Unes.  5  l.C.C.Zd  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  dale  of  this 
exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.  4.I.C.C.2d  1M(1987). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 


By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L  Strickland.  Jr.. 
Secretary. 
[FR  Doc.  91-18085  Filed  7-30-91:  6:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-25,M«1 

Aeroqulp  Corp.;  Hert>er  Springs,  AR; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  July  1, 1991  in  response  to  a 
worker  petition  which  was  filed  July  1, 
1991  on  behalf  of  workers  at  Aeroquip 
Corporation,  Herber  Springs.  Arkansas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC.  this  23rd  day  of 
July  1991. 

Marvin  M.  Fooka, 

Director,  Office  ofTrade  Adjustment 

Assistance. 

(FR  Doc.  91-18117  Filed  7-30-91;  8:45  am) 

HLUNQ  COM  4S10-*>-«l 


[TA-W-25,5931 

Goss  &  Deleeuw  Machine  Co., 
Kensington,  CT;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  June  21. 1991, 
the  petitioners  requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  May  16. 
1991  and  published  in  the  Federal 
Register  on  May  21, 1991  {56  FR  28577). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioners  claim  that  imports  of 
Porta  and  Trevisan  machines  from  Italy 
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have  increased  their  share  of  Goss  & 
Deleeuw's  market  at  the  expense  of 
domestic  production.  The  petitioners 
submitted  a  list  of  several  companies 
which  purchased  imported  Italian  Porta 
and  Trevisan  machines  from  Goss. 

The  Department's  denial  was  based 
on  the  fact  that  the  increased  import 
criterion  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  U.S.  imports  of  machine  tools 
(metal  cutting  and  metal  forming) 
declined  absolutely  and  relative  to 
domestic  shipments  in  1990  compared  to 
1989. 

A  review  of  the  investigation  file 
shows  that  company  data  was  collected 
through  1990.  The  data  show  that  sales 
and  production  of  Goss'  chucking 
machines  declined  in  1990  compared  to 
1989  while  increases  in  sales  and 
production  were  shown  for  rebuilds  and 
other  small  tools. 

Other  findings  show  that  the  Italian 
machines  were  not  like  or  directly 
competitive  with  Goss'  chucking 
machines.  Goss'  marketing  agreements 
for  the  Italian  machines  had  two  phases. 
In  the  first  phase  Goss  would  do  the 
installation  and  service  work  and  be  the 
sole  U.S.  distributor.  In  the  second 
phase  Goss  would  asemble  the 
machines  in  Kensington  with  Itahan 
components. 

The  findings  also  show  that  Goss 
imported  one  Porta  machine  in  1990  and 
one  Trevisan  machine  in  1989  and  built 
one  Trevisan  machine  in  1990  with  a 
machine  base  and  slides  imported  from 
Italy.  The  components  to  the  Trevisan 
machine  were  never  produced  in 
Kensington.  Goss  did  not  produce  the 
Trevisan  machine  in  1989  or  the  Porta 
machine  in  1990  when  they  were 
imported.  Accordingly,  these  imports 
would  not  provide  a  basis  for  a  worker 
group  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  (rf  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  23rd  day  of 
July  1991. 

Stephan  A.  Wandnar, 

Deputy  Director,  Office  of  Legislation  & 
Actuarial Senices.  Unemployment  Insurance 
Service. 

(FR  Doc  91-18115  Filed  7-30-91:  B;4b  am] 
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ITA-W-25.6321 

Permsytvania  Shipbufltfing  Co., 
Chester,  PA;  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  ]une  25, 1991. 
a  former  company  official  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  May  22, 1991  and  published  in  the 
Federal  Register  on  June  5, 1991  (56  FR 
25699). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  former  company  official  stated 
thai  construction  projects  were  removed 
from  the  shipyard  because  of  foreign 
competition  and  that  other  shipyards 
(Bethlehem  Steel's  Sparrow  Point  and 
Levingston's  shipyards)  received  worker 
group  certifications.  It  was  also  stated 
that  foreign  shipyards  are  subsidized  by 
their  governments  thereby  making  the 
U.S.  shipyards  non-competitive. 

The  Department's  denial  was  based 
on  the  fact  that  there  was  no  production 
during  the  period  applicable  to  the 
petition.  The  Chester  facility  had  only 
two  new  construction  projects  over  the 
past  three  years — both  U.S.  Navy  ships. 
All  production  and  repairing  at  the 
subject  firm  ceased  in  August  1989  when 
the  U.S.  Navy  pulled  the  two  ships  out 
of  the  subject  shipyard  and  towed  them 
to  a  domestic  Navy  shipyard  in  Florida. 
A  domestic  transfer  of  production  would 
not  provide  a  basis  for  a  certification. 

The  last  certifications  for  Bethlehem 
Steel's  Sparrow  Point  Yard  and 
Levingston  Shipbuilding  were  issued  on 
January  28. 1983  (TA-W-13,270)  and  July 
27. 1983  (TA-W-14.462),  respectively. 
These  prior  certifications,  more  than 
eight  years  ago,  have  no  bearing  on  the 
instant  case  since  those  decisions  were 
made  in  an  earlier  time  period  when 
production  and/or  sales  and  import  data 
were  different.  Each  petition  is  judged 
on  its  own  merits  and  in  the  time  period 
when  it  was  filed. 

Lastly,  foreign  competition  from 
shipyards  that  are  subsidized  by  their 
governments  would  not,  in  itself. 


provide  a  basis  for  a  worker  group 
certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  thi»  23rd  day  of 
July  1991. 
Robert  O.  Deslongchamp*. 

Director.  Office  of  Legislation  6^  Actuarial 
Services.  Unemployment  Insurance  Service. 
(FR  Doc.  91-18114  Filed  7-30-91:  8:45  am) 

BILLtNO  CODE  4510-30-M 


[TA-W-25, 607] 

Revere  Transducers,  Inc.,  WaKingford, 
CT;  Revised  Determination  on 
Reconsideration 

On  July  19, 1991.  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  Revere  Transducers,  Inc.. 
Wallingford.  Connecticut. 

The  Wallingford  plant  produces 
transducers  and  is  expected  to  close  in 
February  1992  when  all  production  wiU 
be  transferred  to  Revere's  Breda  plant  in 
the  Netherlands  and  to  a  domestic 
facility. 

Findings  on  reconsideration  show  that 
Revere  made  a  decision  in  January  1991 
to  transfer  the  production  of  several  of 
its  product  lines  for  the  domestic  market 
to  the  Netherlands.  The  Netherland's 
production  transfer  accounted  for  a 
substantial  portion  of  Wallingford's 
total  plant  production  in  1991.  This 
production  is  now  being  imported  into 
the  U.S.  domestic  market. 

A  substantial  number  of  Revere's 
employees  have  been  adversely  affected 
because  of  the  production  transfer. 
Workers  are  not  separately  identifiable 
by  product. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
transducers  produced  at  Revere 
Transducers.  Inc.,  Wallingford. 
Connecticut  contributed  importantly  to 
the  decline  in  sales  or  production  and  to 
the  total  or  partial  separation  of  workers 
at  Revere  Transducers,  Inc.. 
Wallingford.  Connecti(  ut  In  accordance 
with  the  provisions  of  the  Trade  Act  of 


1974, 1  make  the  following  re 
determination: 

All  worken  of  Revere  Traasd 
Wallingford.  Conaecticttt  wh«  b 
or  partially  separated  from  empi 
after  January  1, 1991  are  eligible 
adjustment  assistance  under  kc 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  thi 
July  1991. 

Robot  O.  OmkMigchaap*. 

Director.  Office  of  Legislation  &. 
Services.  Unemployment  Insurai 
(FR  Doc.  91-18112  Filed  7-30-91; 
BILUNQ  COOE  4610-20-M 


ITA-W-2S.e851 

Tric-Trac,  Ltd.,  New  York,  N 
Determination  Regarding  A| 
for  Reconsideration 

By  an  application  dated  Ju: 
one  of  the  petitioners  requesi 
administrative  reconsiderati( 
subject  petition  for  trade  adji 
assistance.  The  denial  notice 
on  May  24, 1991  and  publish* 
Federal  Register  on  June  11, 1 
26840]. 

Pursuant  to  29  CFR  90.18(c; 
reconsideration  may  be  grani 
the  following  circumstances; 

(1)  If  it  appears  on  the  basi 
not  previously  considered  th? 
determination  com.plained  of 
erroneous; 

(2)  If  it  appears  that  the  del 
complained  of  was  based  on 
in  the  determination  of  facts  i 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  C 
Officer,  a  nrisinterpretation  o 
the  law  justified  reconsiderat 
decision. 

The  subject  firm  ceased  op 
November,  1990. 

The  Department  denied  the 
firm  on  the  fact  that  the  incre 
import  criterion  and  the  "con 
importantly"  test  of  the  Grou] 
Requirements  of  the  Trade  Ai 
met.  The  Department's  surve] 
subject  firm's  major  customei 
that  none  of  the  respondents  i 
import  purchases  in  the  relevi 
On  further  review,  however,  t 
investigation  findings  show  tl 
workers'  firm  did  not  produce 
within  the  meaning  of  the  Tra 
of  Tric-Trac'i  dresses  and  tee 
were  produced  overseas  acco 
the  subject  firm's  designs  and 

Conclusion 

After  review  of  the  applical 
investigative  findings.  I  concli 
there  has  been  no  error  or 
misinterpretation  of  the  law  o 
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provide  a  basis  for  a  worker  group 
certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  23rd  day  of 
July  1991. 

Robert  O.  Deslongchamp*. 

Director,  Office  of  Legislation  6r  Actuarial 
Services,  Unemployment  Insurance  Service. 
[FR  Doc.  91-18114  Filed  7-30-91;  8:45  am) 
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(TA-W-25. 807] 

Revere  Transducers,  Inc.,  WalTingford, 
CT;  Revised  Determination  on 
Reconsideration 

On  July  19, 1991,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  Revere  Transducers,  Inc.. 
Wallingford.  Connecticut. 

The  Wallingford  plant  produces 
transducers  and  is  expected  to  close  in 
February  1992  when  all  production  wiU 
be  transferred  to  Revere's  Breda  plant  in 
the  Netherlands  and  to  a  domestic 
facility. 

Findings  on  reconsideration  show  that 
Revere  made  a  decision  in  January  1991 
to  transfer  the  production  of  several  of 
its  product  lines  for  the  domestic  market 
to  the  Netherlands.  The  Netherland's 
production  transfer  accounted  for  a 
substantial  portion  of  Wallingford's 
total  plant  production  in  1991.  This 
production  is  now  being  imported  into 
the  U.S.  domestic  market. 

A  substantial  number  of  Revere's 
employees  have  been  adversely  affected 
because  of  the  production  transfer. 
Workers  are  not  separately  identifiable 
by  product. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
transducers  produced  at  Revere 
Transducers,  Inc.,  WaHingford, 
Connecticut  contributed  importantly  to 
the  decline  in  sales  or  production  and  to 
the  total  or  partial  separation  of  workers 
at  Revere  Transducers,  Inc.. 
Wallingford,  Connectit  ut.  In  accordance 
with  the  provisions  of  the  Trade  Act  of 


1974, 1  make  the  following  revised 
determination: 

All  workeis  o*  Revere  Transducer*.  Inc, 
Wallingford.  Connecticttt  wh«  became  totally 
or  partially  separated  from  employment  on  or 
after  January  1, 1991  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  23rd  day  of 
July  1991. 

Robot  O.  Oaaktngchaaipa. 

Director.  Office  of  Legislation  &  Actuarial 
Services.  Unemployment  Insurance  Ser\-ice 
(FR  Doc.  91-18112  Filed  7-30-91;  8:45  am) 
BILUNQ  CODE  4610-20-M 


(TA-W-2S.eJ57 

Tric-Trac,  Ltd.,  New  York,  NY;  Negative 
Determination  ffegarding  Application 
for  Reconsideration 

By  an  application  dated  June  14, 1991, 
one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  May  24, 1991  and  published  in  the 
Federal  Register  on  June  11, 1991  (56  FR 
26840). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  miBinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  subject  firm  ceased  operations  in 
November,  1990. 

The  Department  denied  the  subject 
firm  on  the  fact  that  the  increased 
import  criterion  and  the  "contributed 
importantly"  test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  were  not 
met.  The  Department's  survey  of  the 
subject  firm's  major  customers  revealed 
that  none  of  the  respondents  reported 
import  purchases  in  the  relevant  period. 
On  further  review,  however,  the 
investigation  findings  show  that  the 
workers'  firm  did  not  produce  an  article 
within  the  meaning  of  the  Trade  Act.  All 
of  Tric-Trac'i  dresses  and  tee  shhis 
were  produced  overseas  according  to 
the  subject  firm's  designs  and  imported. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
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facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  23rd  day  of 
July  19»1. 

Steplim  A.  Waodner, 

Deputy  Director.  Office  of  Legislation  & 
Actuarial  Services.  Unemployment  Insurance 
Service. 

(FR  Doc  ei-18116  Filed  7-30-91;^  8:45  am) 

SajJNe  CODE  4(1«-S04I 


[TA-W-25,759] 

Unibar  Drilling  Fluids,  Inc.,  Rocky 
Mountain  Division,  Denver,  CO; 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

By  a  letter  dated  June  26, 1991.  one  of 
the  petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  and  former  • 
workers  of  Unibar  Diilling  Fluids.  Inc., 
Rocky  Mountain  Division.  Denver. 
Colorado.  The  Negative  Determination 
was  issued  on  June  20, 1991.  and  was 
published  in  the  Federal  Register  on 
June  28. 1991  (56  FR  29718). 

The  petitioner  claims  that  the  Rocky 
Mountain  Division  does  not  produce 
drilling  muds  but  appUes  the  muds  at  the 
drilling  site  and  services  drilling  rigs. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claims 
are  of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  23rd  day  of 
July  1991. 

Roliert  O.  Dsslongchampa, 

Director.  Off  ice  of  Legislation  B' Actuarial 
Ser\'ices,  Unemployment  lasurance  Service. 
(FR  Doc.  91-18113  Filed  7-30-91;  8:45  am) 

BIUJNO  CODE  4S10-a»-M 


Job  Training  Partnership  Act  Title  Ha- 
state Designations  of  Entitles  as 
Dislocated  Worker  Units 

agency:  Employment  and  Training 
Administration.  Labor. 

action:  Notice. 

summary:  The  Department  of  Labor  is 
publishing  for  public  information  an 
update  of  a  listing  of  names,  addresses, 
and  telephone  numbers  of  entities 
designated  by  States  as  Dislocated 
Worker  Units. 


FOR  FURTHER  INFORMATION  CONTACTT 

Mr.  Robert  N.  Colombo,  Director,  Office 
of  Employment  and  Training  Programs, 
Employment  and  Training 
Administration,  Department  of  Labor, 
room  N-4469.  200  Constitution  Avenue 
NW.,  Washington.  DC  20210.  Telephone: 
202-535-0577  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  Title  HI 
of  the  Job  Training  Partnership  Act 
(JTPA)  provides  that  the  Department  of 
Labor  (Department)  shall  fund  programs 
for  States  to  assist  dislocated  workers. 
Section  311(b)(2)  of  JTPA  provides  that  a 
State  will  designate  or  create  an 
identifiable  State  Dislocated  Worker 
Unit  (DWU)  or  office  with  the  capability 
to  respond  rapidly,  onsite.  to  permanent 
plant  closures  and  substantial  layofls 
throughout  the  State.  The  DWU  is  a  key 
feature  of  the  States'  implementation  of 
programs  under  Title  III. 

Periodic  updates  of  this  listing  will  be 
published,  based  on  revisions  received 
by  the  Department. 

Signed  at  Washington.  DC,  this  26  day  of 
July  1991. 

Rol>erts  T.  Jones, 

Assistant  Secretary  of  Labor. 
July  1991. 

Dislocated  Worker  Units  NatiooivUe 

Alabama 

Mrs.  Ruth  Ott,  Employment  &  Training 
Division.  Department  of  Economic  and 
Community  Affairs,  P.O.  Box  250347. 
Montgomery,  Alabama  36125-0347, 
Telephone  205-284-8990 

Alaska 

Mr.  William  Mailer,  JTPA  I'rogram  Manager, 
Rural  Development HhvisioD,  Department  of 
Community  and  Refional  Afiair*.  94t  East 
36th  Avenue.  Suite  403,  Anchorage.  Alaska 
9950a  Telephone;  907-563-1955 

Arizona 

Mr.  Manuel  F.  I^ejia.  Assistant  Director, 
Division  of  Emplo>'nient  and  Rehabilitation 
Services,  Department  of  Economic  Secority, 
1300  West  Washingtoa  Site  Code  901A. 
Phoenix,  Arizona  85005,  Telephone:  802- 
542-4910 

Arkansas 

Mr.  William  D.  Caddy,  Administrator. 
Arkansas  Employment  Security  Division. 
P.O.  Box  2981.  Little  Rock.  Arkansas  72203. 
Telephone:  501-682-2121 

California 

Mr.  Werner  Schink.  Chief.  Job  Training 
Partnership  Division,  Employment  ft 
Training  Branch.  Employment  Development 
Department  800  Capitoi  Mall.  Sacramento, 
California  95814,  Telephone:  916-322-4440 

Colorado 

Mr.  Dick  Rautio,  Dislocated  Worker  Unit. 
Governor's  Job  Training  Office.  Suite  550, 
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720  South  Colorado  Boulevard.  Denver, 
Colorado  80222,  Telephone:  30^-758-5020 

Connecticut 

Mr.  Arthur  Franklia  Title  III  Coordinator, 
State  Department  of  Labor,  Dislocated 
Worker  Unit,  200  Folly  Brook  Boulevard. 
Wethersfield,  Connecticut  06109, 
Telephone:  203-566-7433 

Delaware 

Ms.  Alice  Mitchell,  Technical  Service 
Manager.  Delaware  Department  of  Labor, 
Division  of  Employment  &  Training, 
University  Plaza,  P.O.  Box  9499,  Newark, 
Delaware  19714-9499,  Telephone:  302-368- 
6913 

District  of  Columbia 

Mrs.  Ruby  Washirigton,  Chief,  Branch  of 
Federal  Programs,  D.C.  Department  of 
Employment  Services,  Employment 
Security  Building,  500  C  Street  NW..  Suite 
300,  Washington,  DC  20001,  Telephone: 
202-639-1135 

Florida 

Mr.  Hayden  Gray,  Asst.  Chief,  Bureau  of  Job 
Training,  Division  of  Labor,  Employment  & 
Training,  Department  of  Labor  & 
Employment  Security,  1320  Executive 
Center  Drive,  Suite  201  Atkins  Building. 
Tallahassee,  Florida  32399-0667, 
Telephone;  904-486-9250 

Georgia 

Mr.  Robert  Davis,  Title  ITI  Coordinator, 
Georgia  Department  of  Labor. "Sussex 
Place,  148  International  Boulevard  NE., 
Atlanta,  Georgia  30303,  Telephone:  404- 
656-«336 

Hawaii 

Mr.  Mario  R.  Rami],  Director,  Department  of 
Labor  and  Industrial  Relations,  830 
Punchbowl  Street,  Room  204,  Honolulu, 
Hawaii  96613,  Telephone:  808-548-3150 

Idaho 

Ms.  Cheryl  Brush,  Planning.  Employment  and 
Training  Programs  Bureau.  Department  of 
Employment.  317  Main  Street.  Boise.  Idaho 
83735-0001.  Telephone:  217-785-6006 

Illinois 

Mr.  Herbert  Dennis,  Manager,  Job  Training 
Programs  Division,  Department  of 
Commerce  and  Community  Affairs,  620 
East  Adams  Street  Springfield,  Illinois 
62704,  Telephone:  217-785-6006 

Indiana 

Mr.  Richard  Sewell,  Deputy  Director,  Indiana 
Department  of  Employment  and  Training 
Services,  Program  Operations  Division,  10 
N.  Senate  Street  Indianapolis,  Indiana 
48909,  Telephone:  317-232-6086 

Icwa 

Mr.  Jeff  Nail,  Administrator.  Div.  of  Job 
Training.  Iowa  Dept.  of  Economic 
Development  200  East  Grand  Avenue.  Des 
Moines,  Iowa  50309,  Telephone:  515-242- 
4779 

Kansas 

Mr.  Patrick  Prichard.  Director  of  Program  and 
Support  Services,  Department  of  Human 
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Resources,  Program/Support  Services,  401 
SW  Topeka  Boulevard.  Topeka.  Kansas 
66603.  Telephone:  913-296-5159 

Kentucky 

Ms.  Jill  Day.  Asst.  Director.  Div.  of  Job 
Training  and  Employment.  Department  of 
Employment  Services,  275  East  Main.  2- 
West  Frankfort  Kentucky  40621, 
Telephone:  502-564-5360 

Louisiana 

Mr.  Dale  Miller,  Supervisor,  Special  Programs 
Section,  Office  of  Labor,  Federal  Training 
Program  Division,  P.O.  Box  94094,  Baton 
Rouge,  Louisiana  70804-9094,  Telephone: 
504-342-7637 

Maine 

Mr.  Michael  Bourret  Special  Assistant  to 
Commissioner,  Maine  Department  of  Labor, 
20  Union  Street  Augusta,  Maine  04330, 
Telephone:  207-289-1292 

Maryland 

Mr.  Ron  Windsor,  Office  of  Employment  & 
Training,  Department  of  Economic  and 
Employment  Development,  1100  N.  Eutaw 
Street  Room  310,  Baltimore,  Maryland 
21202,  Telephone:  301-333-5149 

Massachusetts 

Ms.  Suzanne  Teegarden,  Director.  Industrial 
Services  Program,  One  Ashburton  Place, 
Room  1413,  Boston,  Massachusetts  02108, 
Telephone:  617-727-8158 

Michigan 

Mr.  James  Houck,  Chief,  Rapid  Response 
Unit  Bureau  of  Employment  Training, 
Victor  Center  Building,  P.O.  Box  30015, 
Lansing.  Michigan  48909,  Telephone:  517- 
335-5853 

Minnesota 

Mr.  Edward  Retka,  Program  Coordinator, 
Employment  and  Training,  Minnesota 
Department  of  Jobs  &  Training,  State  Job 
Training  Office,  690  American  Center 
Building,  150  East  Kellogg,  St.  Paul, 
Minnesota  55101,  Telephone:  612-296-7918 

Mississippi 

Ms.  Jane  Black,  DWU  Director,  Department  of 
Job  Development  and  Training,  Governor's 
Office  of  Federal-Slate  Programs,  301  West 
Pearl  Street,  Jackson,  Mississippi  39203- 
3089,  Telephone:  601-949-2128 

Missouri 

Mr.  Larry  Earley,  Director,  Div.  of  Job 
Development  and  Training,  221  Metro 
Drive,  Jefferson  City,  Missouri  65109, 
Telephone:  314-751-7796 

Montana 

Mr.  Dan  Miles,  DWU  Supervisor,  Research, 
Safety  k  Training  Division,  Montana 
Department  of  Labor  &  Industry,  P.O.  Box 
1728,  Helena,  Montana  59624  Telephone: 
406-444-4500 

Nebraska 

Mr.  Edward  Kosark,  Nebraska  Department  of 
Labor,  Job  Training  Program  Division,  550 
South  16fh  Street,  Box  95004,  Lincoln. 
Nebraska  68509-5004,  Telephone:  402-471- 
2127 


Nevada 

Ms.  Jan  Perozzi,  DWU,  State  Job  Training 
Office,  Capitol  Complex.  400  West  King 
Street,  Carson  City,  Nevada  89710, 
Telephone:  702-885-4310 

New  Hampshire 

Mr.  James  Taylor,  DWU  Manager,  New 
Hampshire  Job  Training  Coordinating 
Council,  64B  Old  Suncock  Road,  Concord, 
New  Hampshire  03301,  Telephone:  603- 
228-0381 

New  Jersey 

Mr.  Thomas  Drabik,  Response  Team 
Coordinator,  New  Jersey  Department  of 
Labor,  John  Fitch  Plaza,  Trenton,  New 
Jersey  08625,  Telephone:  609-984-3519 

New  Mexico 

Mr.  Kent  James,  DWU  Supervisor,  New 
Mexico  Department  of  Labor,  Job  Training 
Division,  P.O.  Box  4218,  Santa  Fe,  New 
Mexico  87502,  Telephone:  505-827-6868 

New  York 

Mr.  Paul  Gunn,  New  York  Slate  Department 
of  Labor,  Slate  Office  Campus— Building 
12,  Albany,  New  York  12240,  Telephone: 
518-457-3101 

North  Carolina 

Mr.  Joel  C.  New,  Director,  Div.  of 
Employment  &  Training,  Department  of 
Economic  and  Community  Development 
111  Seaboard  Avenue,  Raleigh,  North 
Carolina  27611,  Telephone:  919-733-7548 

North  Dakota 

Mr.  James  Hirsh,  Director,  Job  Training 
Division,  Job  Service  North  Dakota,  1000  E. 
Divide,  P.O.  Box  1537,  Bismark,  North 
Dakota  58501,  Telephone:  701-224-2843 

Ohio 

Mr.  James  Conrad,  Administrator,  Ohio 
Bureau  of  Employment  Services,  145  South 
Front  Street,  P.O.  Box  1618,  Columbus, 
Ohio  43215,  Telephone:  614-466-2100 

Oregon 

Mr.  Bill  Braly,  Manager,  Job  Training 
Partnership  Adm.,  Economic  Development 
Department  775  Summer  Slreet  NE.,  Salem, 
Oregon  97310,  Telephone:  503-373-1995 

Pennsylvania 

Mr.  Robert  J.  Connolly,  Deputy  Secretarj'  for 
Employment  Department  of  Labor  and 
Industry  Bldg.,  1700  Labor  and  Industry 
Building,  7th  &  Forster  Streets,  Harrisburg, 
Pennsylvania  17120,  Telephone:  717-787- 
1745 

Puerto  Rico 

Mr.  Jose  Reyes  Herrerro,  Director,  DWU, 
Right  to  Employment  Administration,  5 
Mayaguez  Building,  Hafo  Rey,  Puerto  Rico 
00918  Telephone:  809-754-3962 

Rhode  Island 

Mr.  Richard  Dlorio,  Coordinator,  Employer 
Relations  Unit  109  Main  Street  Pawtucket 
Rhode  Island  02860,  Telephone:  401-277- 
3450 


South  Carolina 

Dr.  Robert  B.  David  Executive  \ 
Soath  Carolina  Employment ! 
Commission.  P.O.  Box  995,  C 
Carolina  29202,  Telephone:  &( 

South  Dakota 

Mr.  Lloyd  Sdiipper,  JTPA  Adm; 
South  Dakota  Department  of 
Building,  700  Governor's  Driv 
South  Dakota  57501  Telephoi 
5017 

Tennessee 

Ms.  Brenda  Beli.  DWU  Manage 
Department  of  Labor,  501  Un 
6th  Floor,  Nashville,  Tenness 
Telephone:  615-741-1031 

Texas 

Ms.  Linda  K.  Bergeron.  Manage 
Operations,  Texas  Departme 
Commerce,  816  Congress  Av< 
Texas  78701,  Telephone:  512- 

Utah 

Mr.  Gary  Gardner,  Utah  Office 
Training  for  Economic  Develi 
South  State  Street  Suite  210, 
City,  UUk  84111,  Telephone: 

Vermont 

Mr.  Thomas  Douse,  Director,  O 
Employment  and  Training  Pri 
Department  of  Employment  a 
P.O.  Box  488,  Montpelier,  Vei 
Telephone:  802-229-0311 

Virgin  Islands 

Ms.  Carol  M.  Burke,  Assistant  ( 
Emplo3rment  and  Training,  V 
of  Labor,  7  »  8  Queen  Street, 
Croix,  Virgin  Island  00820,  T« 
773-1994, 

Virginia    \  \ 

Dr.  James  &  Price,  Executive  Di 
Governor's  Employment  and 
Department,  The  Commonwe 
4615  West  Brood  Street,  Thiri 
Richmond,  Virginia  23230,  Te 
786-8823 

Washington 

Mr.  Larry  Malo,  Commissioner, 
Security  Department  Trainin 
Employment  Analysis  Divisic 
Woodview  Drive  S.E.,  MS  K( 
Washington  98504-5311,  Tele 
438-4611 

West  Virginia 

Mr.  Pavl  Skaff,  Administrative 
State  DVW.  Employment  anc 
Division.  Governor's  Office  o 
and  Industrial  Development 
MacCorkle  Avenue,  SE.,  Cha 
Virginia  25304,  Telephone:  30 

Wiscoaai^  I 

Mr.  Dan  Bond,  Division  of  Emp 
Training.  Stale  Job  Training  I 
Section/Job  Service  Bureau,  1 
Washington  .\vemie,  P.O.  Bo 
Madison,  Wisconsin  53707,  T 
266-074S 
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Nevada 

Ms.  Jan  Perozzi,  DWU,  State  Job  Training 
Office,  Capitol  Complex.  400  West  King 
Street.  Carson  City,  Nevada  89710, 
Telephone:  702-885-4310 

New  Hampshire 

Mr.  James  Taylor,  DWU  Manager,  New 

Hampshire  Job  Training  Coordinating 

Council,  64B  Old  Suncock  Road,  Concord. 

New  Hampshire  03301.  Telephone:  603- 

228-0381 

New  Jersey 

Mr.  Thomas  Drabik.  Response  Team 
Coordinator,  New  Jersey  Department  of 
Labor.  John  Fitch  Plaza.  Trenton,  New 
Jersey  08625.  Telephone:  609-984-3519 

New  Mexico 

Mr.  Kent  James,  DWU  Supervisor,  New 
Mexico  Department  of  Labor,  Job  Training 
Division,  P.O.  Box  4218,  Santa  Fe,  New 
Mexico  87502,  Telephone:  505-827-6868 

New  York 

Mr.  Paul  Gunn,  New  York  State  Department 
of  Labor,  State  Office  Campus — Building 
12.  Albany.  New  York  12240.  Telephone: 
518-457-3101 

North  Carolina 

Mr.  Joel  C.  New.  Director,  Div.  of 
Employment  *  Training,  Department  of 
Economic  and  Community  Development. 
Ill  Seaboard  Avenue.  Raleigh.  North 
Carolina  27611,  Telephone:  919-733-7546 

North  Dakota 

Mr.  James  Hirsh,  Director.  Job  Training 
Division.  Job  Service  North  Dakota,  1000  E. 
Divide,  P.O.  Box  1537,  Bismark,  North 
Dakota  58501,  Telephone:  701-224-2843 

Ohio 

Mr.  James  Conrad,  Administrator,  Ohio 
Bureau  of  Employment  Services,  145  South 
Front  Street,  P.O.  Box  1618.  Columbus. 
Ohio  43215.  Telephone:  614-466-2100 

Oregon 

Mr.  Bill  Braly,  Manager,  Job  Training 
Partnership  Adm..  Economic  Development 
Department.  775  Summer  Street  NE..  Salem. 
Oregon  97310.  Telephone:  503-373-1995 

Pennsylvania 

Mr.  Robert  J.  Connolly,  Deputy  Secretarj'  for 
Employment,  Department  of  Labor  and 
Industry  Bldg.,  1700  Labor  and  Industry 
Building,  7th  &  Forster  Streets,  Harrisburg. 
Pennsylvania  17120.  Telephone:  717-787- 
1745 

Puerto  Rico 

Mr.  Jose  Reyes  Herrerro.  Director,  DWU, 
Right  to  Employment  Administration,  5 
Mayaguez  Building,  Hato  Rey.  Puerto  Rico 
00918  Telephone:  809-754-3962 

Rhode  Island 

Mr.  Richard  Dlorio.  Coordinator,  Employer 
Relations  Unit,  109  Main  Street,  Pawtucket, 
Rhode  Island  02860,  Telephone:  401-277- 
3450 


Soath  Camiino 

Dr.  Robert  E.  David  Executive  Director, 
South  Carolina  Employment  Security 
Commission.  P.O.  Box  9%.  Columbia.  South 
Carolina  29202.  Telephone:  603-737-2817 

South  Dakota 

Mr.  Lloyd  Schipper,  JTPA  Administrator. 
South  Dakota  Department  cff  Labor.  Kneip 
Building,  700  Governor's  Drive.  Pierre, 
South  DakoU  57501  Telephone:  805-773- 
5017 

Tennessee 

Ms.  Brenda  Bell,  DWU  Manager,  Tennessee 
Department  of  Labor,  501  Union  Building. 
6th  Floor,  Nashville,  Tennessee  37219-5388, 
Telephone:  615-741-1031 


Texas 

Ms.  Linda  K.  Bergeron,  Manager.  Program 
Operations,  Texas  Department  of 
Commerce,  816  Congress  Avenue,  Austin, 
Texas  78701,  Telephone:  512-320-9800 

Utah 

Mr.  Gary  Gardner,  Utah  Office  of  Job 
Training  for  Economic  Envelopment  324 
South  State  Street,  Suite  210  Salt  Lake 
City,  UUh  84111.  Telephone:  801-538-8750 

Vermont 

Mr.  Thomas  Douse.  Director.  Office  of 
E.nployment  and  Training  Programs. 
Department  of  Employment  and  Training, 
P.a  Box  48a  Montpelier,  Vermont  05602, 
Telephone:  802-229-0311 

Vii^gin  Islands 

Ms.  Carol  M.  Burke,  Assistant  Conunissioner, 
Employment  and  Training,  V.L  Department 
of  Labor,  7  hS  Queen  Street,  Csted,  St. 
Croix,  Virgin  Island  00820,  Telephone:  809- 
773-1994 


Vii^inia 

Dr.  James  E.  Price,  Executive  Director. 
Governor's  Employment  and  Training 
Department,  The  Commonwealth  Building. 
4615  West  Brond  Street.  Third  Floor. 
Richmond,  Virginia  23230.  Telephone:  804- 
788-8823 

Washington 

Mr.  Larry  Malo.  Commissioner.  Employment 
Security  Department.  Training  and 
Employment  Analysis  Division,  605 
Woodview  Drive  S.E.,  MS  KGll.  Olympia, 
Washington  98504-5311,  Telephone:  206- 
438-4611 

West  Virginia 

Mr.  Pavl  Skaff,  Administrative  Manager. 
State  DWU,  Employment  and  Training 
Divisioa  Governor's  Office  of  Community 
and  Industrial  Development,  5790-A 
MacCorkle  Avenue,  SE.,  Charleston,  West 
Vir^nia  25304,  Telephone:  304-348-5920 

Wisconsin 

Mr.  Dan  Bond,  Division  of  Employment  and 
Training,  State  Job  Training  Program, 
Section/Job  Service  Bureau,  DILRH,  201  E. 
Washinflon  .\venoe,  P.O.  Box  7972. 
Madison.  Wisconsin  S3707.  Tel^>hone:  608- 
266-074S 


Wyoming 

Mr.  Matt  Johnson.  Deputy  Director,  JTPA, 
Department  of  Employment.  100  West 
Midwest.  P.O.  Box  2780,  Casper,  Wyoming 
82602,  Telephone:  307-235-3601. 

(FR  Doc.  91-18118  Filed  7-30-91;  8:45  amj 
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Labor  Surplus  Area  Classifications 
Under  Executive  Orders  12073  and 
10562;  Additions  to  ttie  Annual  List  of 
Labor  Surplus  Areas 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 

date:  These  additions  to  the  annual  list 
of  labor  >tuplua  areas  are  effective 
August  1. 1991. 

SUMMARY:  The  pvrpose  of  this  notice  is 
to  announce  additions  to  the  annual  list 
of  labor  surplus  areas. 

FOR  RIRTHER  INFORMATION  CONTACT 

William  J.  McGarrity,  Labor  Economist, 
Employment  and  Training 
Administration.  200  Constitution 
Avenue  ^fW.,  room  N-4470.  Attention: 
TEESS.  Washington,  DC  20210. 
Telephone:  202-535-0189. 
SUPPLEMENTARY  INFORMATION: 
Executive  Ortler  12073  requires 
executive  agencies  to  emphasize 
procurement  set-aside  in  labor  surplus 
areas.  The  Secretary  of  l,abor  is 
responsible  under  that  Order  for 
classifying  and  designating  areas  as 
labor  siuplus  areas.  Executive  agencies 
should  refer  to  Federal  Acquisition 
Regulation  part  20  (48  CFR  part  20)  in 
order  to  assess  the  impact  of  the  labor 
surplus  area  program  on  particular 
procurement. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
offers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  supplier, 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor.  The  preference  given 
to  domestic  suppliers  under  Executive 
Order  10582  has  been  modified  by 
Executive  Order  12280.  Federal 
Acquisition  Regulation  part  25  (48  CFR 
part  25]  implements  Executive  Order 
12260.  Executive  agencies  should  refer 
to  Federal  Acquisition  Regulation  part 
25  in  procurements  involving  foreign 
businesses  or  products  in  order  to 
assess  its  impact  on  the  particular 
procuiiements. 

The  Department  of  Labor  regulations 
implementing  Executive  Orders  12073 
and  10582  are  set  forth  at  20  CFR  part 


654.  subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of 
Labor  to  classify  jurisdictions  as  labor 
supplus  areas  pursuant  to  the  criteria 
specified  in  the  regulations  and  to 
publish  annually  a  list  of  labor  surplus 
areas.  Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  published 
the  annual  Ust  of  labor  surplus  areas  on 
October  19. 199a  (55  FR  42509). 

Subpart  B  of  part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  order  10582  is  any 
area  classified  as  a  labor  surplus  area 
under  subpart  A.  Thus,  labor  surplus 
areas  under  Executive  Order  12073  are 
also  areas  of  substantial  unemployment 
under  Executive  Order  10582. 

The  areas  described  below  have  been 
classified  by  the  Assistant  Secretary  of 
Labor  as  labor  surplus  areas  pursuant  to 
20  CFR  654.5(b)  (48  FR  15615  April  12, 
1963)  and  are  effective  August  1, 1991. 

The  list  of  labor  surplus  areas 
published  for  the  use  of  all  Federal 
agencies  in  directing  procurement 
activities  and  locating  new  plants  or 
facilities. 

Signed  at  Washington.  DC  on  July  25. 1991. 
Roberts  T.  Jones, 

Assistant  Secretary  of  Labor 

Additions  to  the  Annual  List  of  Labor  Surplus 
Areas. 

August  1, 1991 


Labor  surplus  areas 

CiMi  iurisdKbons  tnchxjed 

Massachusetts: 

Lawrtnc*— 

Essex    County    MA    (part), 

Haver^lll  MA-NH 

Anwsbury  Town,  Andover 

PMSA. 

Town,       Boxtord      Town, 

Georgetown  Town,  Grove- 

land  Town,  HavarMI  City, 

Lawrence    City.    Marrimac 

Town,     Melhuen     Town. 

Newbury  Town.  NewtXKy- 

port  Crty,    North   Andover 

Town,     Salisbury     Town, 

Wmt  Newbury 

RooWngham      County      NH 

(part),      Artanson      Town, 

Brantwood  Town.  Danvriie 

Town.   Derry   Town,   East 

Kingston  Town,  Hamstead 

Town,      Kir>g«1on      Town, 

Newton     Town,     Plaiston 

Town,  Satom  Town,  San- 

down     Town.     Seabrook 

Town,  Windham  Town. 

PittsfieW  MSA  .„ 

B«rt(shM      County      (part). 

Chaahirs     Town,     Dalton 

Town,     Hinadala     Town. 

Lanasborough  Town,  Lm 

Town,  PlttsfieJd  Oty.  Rich- 

mood   Town.    Stockbndga 

Town. 

Rttod*  lalcnft 

Wast  Warwick 

Watt  WartBck  Towa 

Town. 

[FR  Doc.  91-18111  Rled  7-30-91;  MS  am] 
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NATIONAL  COMMUNICATIONS 
SYSTEM 

Meeting;  Industry  Executive 
Subcommittee  of  the  National  Security 
Telecommunications  Advisory 
Committee 

A  meeting  of  the  Industry  Executive 
Subcommittee  of  the  National  Security 
Telecommunications  Advisory 
Committee  w?ill  be  held  on  Thursday. 
September  5, 1991.  The  meeting  will  be 
held  at  the  MITRE-Hayes  Building.  7525 
Colshire  Dr.,  McLean.  VA  27006.  The 
meeting  will  last  from  9  a.m.  to  2:30  p.m. 
The  agenda  is  as  follows: 

A.  Opening  remarks 

B.  Administrative  remarks 

C.  Briefings  on  industry  and 
Government  activities 

Due  to  the  requirement  to  discuss 

classified  information,  in  conjunction 

with  thie  issues  listed  above,  the  meeting 

will  be  closed  to  the  public  in  the 

interest  of  National  Defense.  Any  person 

desiring  information  about  the  meeting 

may  telephone  (703)  692-9274  or  write 

the  Manager,  National  Communications 

System,  701  S.  Court  House  Rd.. 

Arlington,  VA  22202-2199. 

Beverly  Sampson, 

Federal  Register,  Liaison  Officer. 

Dennis  L  Parsons, 

Captain,  USN,  Assistant  Manager  NCS  Joint 
Secretariat. 

[FTl  Doc.  91-18063  Filed  7-30-91;  8:45  amj 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting  of  the  Media  Arts  Advisory 
Panel  (Media  Arts  Centers/National 
Services  11  Section) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Media  Arts  Advisory  Panel  (Media  Arts 
Centers/National  Services  II  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  14, 1991  from  9  a.m.-6:30 
p.m.  and  August  15  from  9  a.m.-5:30  p.m. 
lii  room  716  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  15  from  4:30 
p.m-5:30  p.m.  The  topic  will  be  poHcy 
d.scussion. 

The  remaining  portions  of  this  meeting 
en  August  14  from  9  a.m.-6:30  p.m.  and 
August  15  from  9  a.m.-4:30  p.m.  are  for 
the  purpose  of  Panel  review,  discussion. 
e\aluation.  and  recommendation  on 
applications  for  financial  assistance 


under  the  National  Foundation  on  the 
Arts  and  Humanities  Act  of  1965.  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5. 
1991.  these  sessions  will  be  closed  to  the 
public  pursuant  to  subsection  (c)(4),  (6), 
(f5)(B)  of  section  552b  of  title  5.  United 
States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
•   discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506.  202/882-5532.  TTY  202/682- 
5496.  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433. 

Dated:  July  25. 1981. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc.  91-18026  Filed  7-30-91;  8:45  amj 
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Meeting  of  the  Music  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Multi-Music  Presenters 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  August  20-21, 1991 
from  9  a.m.-5:30  p.m.  and  August  22 
from  9  a.m.-5  p.m.  in  room  730  at  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue  NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  22  from  3  p.m.-5 
p.m.  The  topics  will  be  guidelines  review 
and  policy  discussion. 


The  remaining  portions  of  this  meeting 
on  August  20-21  from  9  a.m.-5:30  p.m. 
and  August  22  from  9  a.m.-3  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applications.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1991,  these  sessions  will  be  closed  to  the 
public  pursuant  to  subsection  (c)  (4).  (6) 
and  (9)(B)  of  section  552b  of  title  5, 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506.  202/682-5532.  TTY  202/682- 
5496.  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433. 
Yvonne  M.  Sabine. 

Director,  Council  and  Panel  Operations, 

National  Endowment  far  the  Arts. 

[FR  Doc.  91-18066  Filed  7-30-91;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Permits  issued  Under  the  Antarctic 
Conservation  Act  of  1978 

agency:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978. 
Public  Law  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 


Antarctic  Conservation  Act  of 
is  the  required  notice  of  permi 

FOR  FURTHER  INFORMATtON  CO 

Charles  E.  Myers.  Permit  Offic 
Division  of  Polar  Programs.  N£ 
Science  Foundation.  Washing! 
20550. 

SUPPLEMENTARY  INFORMATION 

19, 1991,  the  National  Science 
Foundation  published  notice  ii 
Federal  Register  of  permit  app 
received.  Pennits  were  issued 
following  individuals  on  July  2 

Wayne  Trivelpiece.  G.A.  M( 
and  Deneb  Karentz. 
Charies  E.  Myers, 
Permit  Office,  Division  of  Polar  Pr 
[FR  Doc.  91-18144  Filed  7-30-«;  8 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  WIthdrawt 

The  Nuclear  Regulatory  Cor 
sta^  is  withdrawing  Regulator 
1.2  (Safety  Guide  2),  'Thermal 
Reactor  ft-essure  Vessels."  Th 
has  been  superseded  by  S  50.6 
"Fracture  Toughness  Requiren 
Protection  Against  Pressurizet 
Shock  Events,"  which  is  in  10 1 
50,  "Domestic  Licensing  of  Pro 
and  Utilization  Facilities."  anc 
Regulatory  Guide  1.154.  "Form 
Content  of  Plant-Specific  Presi 
Thermal  Shock  Safety  Analysi 
for  Pressurized  Water  Reactor 
Section  50.61  establisnes  scree 
criteria  that  effectively  limit  tl 
of  irradiation  embrittlement  pi 
for  the  reactor  pressure  vessel 
The  pressurized  thermal  shod 
requirements  are  sufficient  to 
the  thermal  snock  concern. 

The  withdrawal  of  Regulato 
1.2  does  not  alter  any  prior  or 
licensing  commitments  based 
Copies  of  this  guide  will  contii 
available  for  inspection  or  cop 
fee  in  the  NRC  Public  Docume 
2120  L  Street  NW.,  Washingto: 

Regulatory  guides  may  be  w 
when  they  are  superseded  by 
Commission's  regulations,  whi 
equivalent  recommendations  1 
incorporated  in  applicable  api 
codes  and  standards,  or  when 
in  methods  and  techniques  or 
need  for  specific  guidance  hav 
them  obsolete. 

Authority:  5  U.S.C  552(a). 

Dated  at  Rockville.  Maryland  th 
of  July  1991. 
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The  remaining  portions  of  this  meeting 
on  August  20-21  from  9  a.m.-5:30  p.m. 
and  August  22  from  9  a.m.-3  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applications.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1991,  these  sessions  will  be  closed  to  the 
public  pursuant  to  subsection  (c)  (4),  (6) 
and  (9)(B)  of  section  552b  of  title  5, 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue  NW..  Washington, 
DC  20506.  202/682-5532.  TTY  202/682- 
5496.  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

Notional  Endowment  for  the  Arts. 

(FR  Doc.  91-18066  Filed  7-30-91;  8:45  amj 
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NATIONAL  SCIENCE  FOUNDATION 

Permits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

agency:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978. 
Public  Law  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  pubHsh 
notice  of  permits  issued  under  the 


Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice  of  permits  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Myers,  Permit  Office, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

SUPPLEMENTARY  INFORMATION:  On  June 

19, 1991,  the  National  Science 
Foundation  published  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  to  the 
following  individuals  on  July  24, 1991: 

Wayne  Trivelpiece,  G.A.  McFeters, 
and  Deneb  Karentz. 
Charles  E.  Myers, 

Permit  Office.  Division  of  Polar  Programs. 
[FR  Doc.  91-18144  Filed  7-30-91;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Wittidrawal 

The  Nuclear  Regidatory  Commission 
sta^  is  withdrawing  Regulatory  Guide 
1.2  (Safety  Guide  2),  'Thermal  Shock  to 
Reactor  Pressure  Vessels."  This  guide 
has  been  superseded  by  S  50.61, 
"Fracture  Toughness  Requirements  for 
Protection  Against  Pressuri2ed  Thermal 
Shock  Events,"  which  is  in  10  CFR  part 
50,  "Domestic  Licensing  of  Production 
and  Utilization  Facilities,"  and  by 
Regulatory  Guide  1.154,  "Format  and 
Content  of  Plant-Specific  Pressurized 
Thermal  Shock  Safety  Analysis  Reports 
for  Pressurized  Water  Reactors." 
Section  50.61  establisnes  screening 
criteria  that  effectively  limit  the  extent 
of  irradiation  embrittlement  permitted 
for  the  reactor  pressure  vessel  materials. 
The  pressurized  thermal  shock 
requirements  are  sufficient  to  address 
the  thermal  snock  concern. 

The  withdrawal  of  Regulatory  Guide 
1.2  does  not  alter  any  prior  or  existing 
licensing  commitments  based  on  its  use. 
Copies  of  this  guide  will  continue  to  be 
available  for  inspection  or  copying  for  a 
fee  in  the  NRC  Public  Document  Room. 
2120  L  Street  NW.,  Washington.  DC. 

Regulatory  guides  may  be  withdrawn 
when  they  are  superseded  by  the 
Commission's  regulations,  when 
equivalent  recommendations  have  been 
incorporated  in  applicable  approved 
codes  and  standards,  or  when  changes 
in  methods  and  techniques  or  in  the 
need  for  specific  guidance  have  made 
them  obsolete. 

Authority:  5  U.S.C  552(a). 

Dated  at  Rockville.  Maryland  this  1st  day 
of  July  1991. 


For  the  Nuclear  Regulatory  Commission. 
Eric  S.  Beckford. 

Director,  Office  of  Nuclear  Regulatory 
Research. 


Draft  Regulatory  Guide;  Wittidrawal 

The  NRC  staff  is  withdrawing  from  all 
consideration  Task  SG  301-4,  "Standard 
Format  and  Content  Guide  for  Access 
Authorization  Plans  for  Nuclear  Power 
Plants,"  which  was  issued  for  public 
comment  in  September  1984  as  a  draft 
regulatory  gmde  proposed  for  Division  5, 
"Materials  and  Plant  Protection." 

The  access  authorization  plans 
proposed  in  this  draft  guide  are  no 
longer  under  consideration.  Therefore, 
the  NRC  staff  will  not  proceed  with 
development  of  Task  SG  301-4. 

The  Regulatory  Guide  Series  was 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications. 

Authority:  5  U.S.C.  552(a). 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  June  1991. 

For  the  Nuclear  Regulatory  Commission. 
BiU  M.  Moiris, 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc.  91-18102  Filed  7-30-91;  8:45  am) 
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Regulatory  Guides;  Withdrawal 

The  Nuclear  Regulatory  Commission 
staff  is  withdrawing  six  regulatory 
guides  because  they  have  become 
obsolete.  The  following  guides  are  being 
withdrawn: 

1.58    Qualification  of  Nuclear  Power  Plant 
Inspection.  Ejtamination.  and  Testing 
Personnel  (Revision  1,  September  1980), 
which  endorsed  ANSI  N45.2.6-1978. 
"Qualifications  of  Inspection. 
Examination,  and  Testing  Personnel  for 
Nuclear  Power  Plants" 

1.64    Quality  Assurance  Requirements  for 
the  Design  of  Nuclear  Power  Plants 
(Revision  2.  June  1976).  which  endorsed 
ANSI  N45.2.11-1974,  "Quality  Assurance 
Requirements  for  the  Design  of  Nuclear 
Power  Plants" 

1.88    Collection,  Storage,  and  Maintenance 
of  Nuclear  Power  Plant  Quality 
Assurance  Records  (Revision  2,  October 
1976),  which  endorsed  ANSI  N45.2.»- 
1974.  "Requirements  for  Collection. 
Storage,  and  Maintenance  of  Quality 
Assurance  Records  for  Nuclear  Power 
Plants" 


1.123    Quahty  Assurance  Requirements  for 
Control  of  Procurement  of  Items  and 
Services  for  Nuclear  Power  Plants 
(Revision  1,  July  1977),  which  endorsed 
ANSI  N45.2.13-ig7e.  "Quality  Assurance 
Requirements  for  Control  of  Procurement 
of  Items  and  Services  for  Nuclear  Power 
Plants" 

1.144    Auditing  of  Quality  Assurance 
Programs  for  Nuclear  Power  Plants 
(Revision  1,  September  1980),  which 
endorsed  ANSI  N45.2.12-1977. 
"Requirements  for  Auditing  of  Quality 
Assurance  Programs  for  Nuclear  Power 
Plants" 

1.146    QuaUfication  of  Quality  Assurance 
Program  Audit  Personnel  for  Nuclear 
Power  Plants  (August  1980).  which 
endorsed  ANSI  N45.2.23-1978, 
"Qualification  of  Quality  Assurance 
Program  Audit  Personnel  for  Nuclear 
Power  Plants" 

These  regulatory  guides  are  being 
withdrawn  because  they  have  become 
obsolete.  The  ANSI  standards  endorsed 
by  these  guides  were  incorporated  into 
ANSI/ASME  NQA-1-1983.  "Quality 
Assurance  Program  Requirements  for 
Nuclear  Facilities."  ANSI/ASME  NQA- 
1-1983  was  endorsed  by  Revision  3  of 
Regulatory  Guide  1.28,  "Quality 
Assurance  Program  Requirements 
(Design  and  Construction),"  which  was 
issued  in  August  1985. 

The  withdrawal  of  these  regulatory 
guides  does  not  alter  any  prior  or 
existing  licensing  commitments  based 
on  their  use.  Copies  of  these  guides  will 
continue  to  be  available  for  inspection 
or  copying  for  a  fee  in  the  NRC  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC. 

Regulatory  guides  may  be  withdrawn 
when  they  are  superseded  by  the 
Commission's  regulations,  when 
equivalent  recommendations  have  been 
incorporated  in  applicable  approved 
codes  and  standards,  or  when  changes 
in  methods  and  techniques  or  in  the 
need  for  specific  guidance  have  made 
them  obsolete. 

Authority:  5  U.S.C.  552(a). 

Dated  at  Rockville.  Maryland  this  17th  day 
of  June  1991. 

For  the  Nuclear  Regulatory  Commission. 
Eric  S.  BeckJord. 

Director  Office  of  Nuclear  Regulatory 
Research. 
(FR  Doc.  91-18103  Filed  7-30-01;  8:45  am) 
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[(X>ck*t  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.;  Consideration  of  Issuance  of 
Anriendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
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considering  issuance  of  an  amendment 
to  Facility  Operating  License  No,  DPR- 
61.  and  issued  to  Connecticut  Yankee 
Atomic  Power  Company  (CYAPCO/ 
licensee),  for  operation  of  the  Haddam 
Neck  Plant  located  in  Middlesex 
County.  Connecticut. 

During  the  upcoming  refueling  outage. 
CYAPCO  will  begin  to  use  Zircaloy-cLd 
fuel.  The  proposed  amendment  would 
revise  the  Technical  ^ccifications  to 
reflect  the  conversion  to  a  Zircaloy-clad 
fuel  assembly  design  and  the  prohibition 
of  three  loop  operation  for  Modes  1  and 
2. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  3a  1991,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  a.-nendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  eppropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Lhe  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Anj  person  who  has  filed  a  petition  for 


leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shaU  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  hst  of 
the  contentions  which  arc  sought  to  be 
litigated  in  the  matter  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  gianting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555;  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Conunission  by  a  toll-fiee  telephone  call 
to  Western  Union  at  1-600-325-6000  (in 
Missouri  1-800-342-6700).  The  V^estem 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
John  F.  Stolz:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Conunission.  Washington, 
DC  20555.  and  to  Gerald  Garfield, 
Eaquire,  Day,  Berry  &  Howard. 
Counselors  at  Law.  City  Place,  Hartford. 
Connecticut  06103-3499,  attorney  for 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 


Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2T14(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  bearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  27. 1991,  which 
is  available  for  public  inspection  at  the 
Commission's  Piiblic  Docimient  Room, 
the  Gelman  Building,  2120  L  Street,  NW., 
Washington.  DC  20555,  and  at  the 
Russell  Library,  123  Broad  Street, 
Middletown.  Connecticut  06457. 

Dated  at  RockviUe,  Maryland  thfa  25th  day 
of  July  1991. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  DroaMrick, 
Acting  Director.  Project  Directorate  1-4, 
Division  of  Reactor  Projects— t/II.  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc  91-18088  Filed  7-30-91;  8:45  am| 
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Power  Authority  of  th«  State  of  New 
York  (James  A.  FitzPatrtck  Nuclear 
Power  Plant);  Exemption 

I 

The  Power  Authority  of  the  State  of 
New  York  (PASNY/licensee)  is  the 
holder  of  Facility  Operating  License  No. 
DPR-59,  which  authorizes  operation  of 
the  James  A.  FitzPatrick  Nuclear  Power 
Plant  (the  facility).  The  license  provides, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

The  fadUty  is  a  boiling  water  reactor 
located  at  the  Ucensee's  site  in  Oswego 
County.  New  York. 

II 

10  CFR  5a71(c)(4)  requires  that 
licensees  submit  a  revision  of  the  Final 
Safety  Analysis  Report  (FSAR)  no  less 
frequently  than  armually  that  reflects  all 
changes  up  to  a  maximum  of  6  months 
prior  to  the  date  of  filing.  This  regulation 
would  require  the  submittal  of  the 
update  of  the  FitzPatrick  FSAR  by  July 
22,1991. 


10  CFR  SaS4(a)(3)  requires, 
that  licensees  submit  changet 
quality  assurance  description 
or  referenced  in  the  FSAR  at 
annually  provided  these  char 
reduce  the  commitments  in  tb 
description  previously  accept 
NRC.  This  regulation  would  r 
submittal  of  changes  to  the  qi 
assurance  program  descriptic 
contained  in  chapter  17  of  the 
July  22, 1991. 


By  letter  dated  June  28, 199 
supplemented  by  letter  dated 
1991,  the  licensee  requested  a 
scheduler  exemption  fiijm  10 
50  71(e)(4)  Kid  10  CFR  50.54(« 
Specifically,  the  licensee  reqi 
it  be  permitted  to  delay  the  a: 
update  of  the  FSAR  from  July 
January  22, 1992,  which  is  a  s 
delay.  Also,  the  licensee  requ 
it  be  permitted  to  delay  the  si 
changes  to  the  quality  assura 
program  description  containe 
chapter  17  of  the  FSAR  from  ] 
1991,  to  Janvary  22, 1992,  whi 
month  delay. 

The  Commission  may  grant 
exemptions  from  the  requiren 
regulations  which,  pursuant  t 
50.12fa).  are:  (1)  Authorized  b 
not  present  an  undue  risk  to  t 
health  and  safety,  and  are  co: 
with  the  coounon  defense  an( 
and  (2)  present  special  circun 
Section  50.12(a)(2)(v)  of  10  CI 
indicates  that  special  circum; 
exist  when  an  exemption  wo* 
only  temporary  rebef  from  thi 
applicable  regulation  and  the 
has  made  good  faith  efforts  tc 
with  the  regulation. 

The  requested  exemption  i; 
administrative  and  would  nol 
plant  equipment,  operation,  o 
procedures.  The  FSAR  contai 
analysis,  assumptions,  and  te 
details  of  the  facility  design  a 
operating  parameters.  Until  tl 
annually  updated,  the  license 
amendment  process  and  the  i 
requirements  of  10  CFR  50.59i 
CFR  50.72.  and  10  CFR  50.73  ( 
provide  the  NRC  with  adeque 
timely  notification  of  change: 
plant  and  its  licensing  basis. 
Furthermore,  the  requested  e; 
from  the  schedular  requireme 
CFR  50.54(aX3)  for  annual  sul 
changes  to  the  quality  assura 
program  description  containe 
chapter  17  of  the  FSAR  appli« 
those  changes  that  do  not  red 
commitments  in  the  program 
previously  accepted  by  the  N 
Changes  to  the  quality  assurs 
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Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
bala.ncing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{vj  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  bearing  if  it 
publishes  a  further  noUce  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  27. 1991,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
the  Geiman  Building,  2120  L  Street,  NW., 
Washington.  DC  20555,  and  at  the 
Russell  Library,  123  Broad  Street. 
Middletown,  Connecticut  06457. 

Dated  at  RockviUe,  Maryland  this  25th  day 
of  July  1991. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  DrooMrick. 
Acting  Director.  Project  Directorate  1-4, 
Division  of  Reactor  Projects— i/II.  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc  91-18088  Filed  7-30-91;  8:45  am) 
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[Doclwt  Na  50-333) 

Power  Authority  of  ttw  State  of  New 
York  (James  A.  FitzPatrtck  Nuclear 
Power  Plant);  Exemptioii 

I 

The  Power  Authority  of  the  State  of 
New  York  (PASNY/ licensee)  is  the 
holder  of  Facility  Operating  License  No. 
DPR-59.  which  authorizes  operation  of 
the  James  A.  FitzPatrick  Nuclear  Power 
Plant  (the  facility).  The  license  provides, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

The  facility  is  a  boiling  water  reactor 
located  at  the  Ucensee's  site  in  Oswego 
County,  New  York. 

U 

10  CFR  5a71(e)(4)  requires  that 
licensees  submit  a  revision  of  the  Final 
Safety  Analysis  Report  (FSAR)  no  less 
frequently  than  annually  that  reflects  all 
changes  up  to  a  maximum  of  6  months 
prior  to  the  date  of  filing.  This  regulation 
would  require  the  submittal  of  the 
update  of  the  FitzPatrick  FSAR  by  July 
22.1991. 


10  CFR  S0.S4(a)(3)  requires,  in  part 
that  licensees  submit  changes  to  the 
quality  assurance  description  included 
or  referenced  in  the  FSAR  at  least 
annually  provided  these  changes  do  not 
reduce  the  commitments  in  the  program 
description  previously  accepted  by  the 
NRC.  This  regulation  would  require  the 
submittal  of  changes  to  the  quality 
assurance  program  description 
contained  in  chapter  17  of  the  FSAR  by 
July  22. 1991. 

Ill  II 

By  letter  dated  June  28, 1991.  and 
supplemented  by  letter  dated  July  12, 
1991,  the  hcensee  requested  a  one-time 
schedular  exemption  fit)m  10  CFR 
50  71(e)(4)  md  10  CFR  50.54(a)(3). 
Specifically,  the  licensee  requested  that 
it  be  permitted  to  delay  the  annual 
update  of  the  FSAR  from  July  22, 1991,  to 
January  22, 1992,  which  is  a  six-month 
delay.  Also,  the  licensee  requested  that 
it  be  permitted  to  delay  the  submittal  of 
changes  to  the  quality  assurance 
program  description  contained  in 
chapter  17  of  the  FSAR  from  July  22, 
1991,  to  January  22, 1992,  which  is  a  six- 
month  delay. 

The  Comaiission  may  grant 
exemptions  from  the  requirements  of  the 
regulations  which,  pursuant  to  10  CFR 
50.12(a).  are:  (1)  Authorized  by  law,  will 
not  present  an  undue  risk  to  the  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security: 
and  (2)  present  special  circumstances. 
Section  50.12(a)(2)(v)  of  10  CFR  part  50 
indicates  that  special  circumstances 
exist  when  an  exemption  would  provide 
orJy  temporary  relief  from  the 
applicable  regulation  and  the  licensee 
has  made  good  faith  efforts  to  comply 
with  the  regulation. 

The  requested  exemption  is 
administrative  and  would  not  affect 
plant  equipment,  operation,  or 
procedures.  The  FSAR  contains  the 
analysis,  assumptions,  and  technical 
details  of  the  facility  design  and 
operating  parameters.  Until  the  FSAR  is 
annually  updated,  the  license 
amendment  process  and  the  reporting 
requirements  of  10  CFR  50.59(bK2),  10 
CFR  50.72,  and  10  CFR  50.73  continue  to 
provide  the  NRC  with  adequate  and 
timely  notification  of  changes  to  the 
plant  and  its  licensing  basis. 
Furthermore,  the  requested  exemption 
from  the  schedular  requirement  of  10 
CFR  50.54{aM3)  for  annual  submittal  of 
changes  to  the  quality  assurance 
program  description  contained  in 
chapter  17  of  the  FSAR  applies  only  to 
those  changes  that  do  not  reduce  the 
commitments  in  the  program  description 
previously  accepted  by  the  NRC 
Changes  to  the  quality  assurance 


program  description  that  do  reduce  the 
commitments  still  must  be  approved  by 
the  NRC  prior  to  implementation. 

The  current  licensing  workload  for  the 
FitzPatrick  plant,  in  addition  to 
difficulties  in  finding  qualified  personnel 
to  fill  an  abnormally  high  number  of 
vacancies  in  licensing  engineering 
positions,  have  contributed  to  the  need 
for  exemption  from  10  CFR  5a71{e)(4) 
and  10  CFR  50.54(a)(3).  Furthermore. 
additional  time  is  necessary  to  ensure 
that  extensive  improvements,  designed 
to  enhance  the  quality  and  clarity  of  the 
FSAR,  are  incorporated  into  the  next 
update.  These  improvements  include  the 
complete  revision  of  chapter  14,  "Safety 
Analysis,"  and  the  upgrading  of  many 
FSAR  system  drawings. 

The  licensing  workload  for  the 
FitzPatrick  plant  includes  the  following 
issues: 

1.  Individual  Plant  Evaluation  (Generic  Letter 
88-20) 

2.  Marie  I  Contairunent  Hardened  Vent 

3.  Service  Water  System  Evaluation  (Generic 
Letter  89-13) 

4.  Station  Blackout  Analysis 

5.  ATWS  Rule  diversity 

e.  Motor  Operated  Valve  Operability 
(Generic  Letter  89-10) 

7.  Thermal  Hydraulic  Stability 

8.  Integranular  Stress  Corrosion  Cracking 
{Generic  Letter  88-01) 

9.  Spent  Fuel  Pool  Expansion 

10.  Licensing  Actions  Required  for  Refueling 

11.  Power  Uprate' 

12.  24  Month  Operating  Cycle 

The  stated  licensing  activities  are 
important  to  the  continued  safe  and 
efficient  operation  of  the  FitzPatrick 
Plant  and  have  therefore  received 
priority  over  the  annual  updates  of  the 
FSAR  and  the  quality  assurance 
program  description  contained  in  the 
FSAR,  which  are  administrative 
requirements. 

An  increased  burden  on  the 
FitzPatrick  licensing  staff  has  resulted 
from  difficulties  in  finding  qualified 
personnel  to  fill  an  abnormally  high 
number  of  vacancies  in  licensing 
engineering  positions.  The  licensee  has 
made  every  effort  to  fill  these  vacancies 
as  soon  as  they  occurred.  In  spite  of  this, 
vacancies  to  date  in  1991  have  exceeded 
one-third  of  the  authorized  licensing 
engineering  positions.  The  licensee  has 
initiated  corrective  actions  to 
compensate  for  this  shortage  of  qualified 
personnel  by  hiring  three  contract 
engineers  and  two  summer  interns. 
These  additional  personnel  should  have 
a  positive  impact  on  the  efforts  to 
reduce  the  current  FitzPatrick  licensing 
workload. 

Schedular  relief  is  also  requested  to 
provide  additional  time  to  complete  a 
total  revision  of  FSAR  chapter  14. 


"Safety  Analysis,"  and  to  faciUtate  other 
FSAR  improvements.  The  objective  of 
the  safety  analyses  in  chapter  14  of  the 
FSAR  is  to  evaduate  the  ability  of  the 
plant  to  mitigate  the  consequences  of  a 
postulated  accident  without  undue 
hazard  to  the  health  and  safety  of  the 
public  The  revisions  to  this  chapter  will 
result  in  the  following  improvements: 

1.  The  transient  response  figures  will  be 
enlarged  for  legibility  and  to  make  them  more 
suitable  for  licensed  operator  training. 

2.  The  transient  and  accident  analyses  for 
the  fuel  reloads  will  be  added. 

3.  The  existing  (cycle  1)  analyses  wiU  be 
retained  since  they  are  the  original  licensing 
basis  of  the  FitzPatrick  plant 

4.  The  format  will  be  revised  to  facilitate 
updates  required  by  future  reload  cores. 

Another  FSAR  improvement  which 
requires  additional  time  to  implement  is 
the  replacement  of  many  of  the  FSAR 
flow  diagrams  with  new  drawings  which 
are  consistent  with  current  computer 
generated  Operating  Procedure  (OP)  and 
Process  and  Instrument  (P&ID) 
drawings.  The  new  OP,  P&ID,  and  FSAR 
drawings  incorporate  differing  levels  of 
detail  overlaid  on  a  common  base 
drawing  using  computer  aided  drafting 
techniques.  11118  improves  the 
consistency  of  all  major  plant  drawings 
used  for  plant  operator  training. 

The  licensee  has  made  a  good  faith 
effor  to  comply  with  the  regulations  by 
initiating  corrective  actions,  both  short 
term  and  long  term,  to  improve  its 
submittals  and  ensure  that  similar 
exemptions  will  not  be  necessary  in  the 
future.  Therefore,  the  exemption  would 
only  provide  temporary  relief  bom  the 
applicable  regulations.  Thus,  there  are 
special  circumstances  present  which 
satisfy  10  CFR  50.12(a)(2)(v). 


Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12(a). 
that  (1)  The  exemption  as  described  in 
section  III  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security,  and 
(2)  in  this  case,  special  circumstances 
are  present  as  described  in  section  IV. 
Therefore,  the  Commission  hereby 
grants  the  following  exemption; 

Accordingly,  the  Commission  hereby 
grants  a  one-time  exemption,  as 
described  in  section  III  above  from  10 
CFR  50.71(e)(4)  from  the  requirement  to 
submit  the  annual  revision  of  the 
FitzPatrick  FSAR  on  July  22, 1991.  This 
revision  shall  be  submitted  by  January 
22. 1992.  Furthermore,  the  Commission 
hereby  grants  a  one-time  exemption,  as 
described  in  section  III  above  from  the 
10  CFR  50.54(a)(3)  requirement  to  submit 
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tlie  annual  changes  to  the  quality 
assurance  program  description 
contained  in  the  FitzPatrick  FSAR  on 
July  22, 1991.  These  changes  shall  be 
submitted  by  January  22, 1992. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  would  have 
no  significant  impact  on  the  quality  of 
the  human  environment  (56  PR  33948. 
July  24. 1991). 

A  copy  of  the  licensee's  request  for 
exemption  dated  June  28. 1991,  and  the 
supplement  letter  dated  July  12, 1991,  are 
available  for  public  inspection  at  the 
Commission  Public  Document  Room,  in 
the  Gelman  Building,  2120  L  Street  NW., 
Washington,  DC.  and  at  the  Reference 
and  Documents  Department,  Penfield 
Library,  State  University  College  of  New 
York,  Oswego.  New  York.  Copies  may 
be  obtained  upon  written  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention,  Director.  Division 
of  Reactor  Projects— I/II. 

This  exemption  is  effective  upon 
issuance. 

Dated  in  Rockville,  Maryland  this  24th  day 
of  July  1991. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga. 

Director.  Division  of  Reactor  Projects— I/II. 
Office  of  Nuclear  Reactor  Regulation. 

[PR  Doc.  91-18100  Filed  7-30-91;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AuENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
a. id  B.  and  placed  under  Schedule  C  in 
the  excepted  ser\'ice,  as  required  by 
civil  service  rule  VI,  Exceptions  from  the 
Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Daley,  (202)  606-0950. 
SUPPLEMENTARY  INFORMATION:  The 
Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  July  2. 1991,  (55  FR  12973). 
Individual  authorities  established  or 
revoked  under  Schedules  A  and  B  and 
established  under  Schedule  C  between 
June  1  and  June  30, 1991,  appear  in  the 
listing  below.  Future  notices  will  be 


published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30. 1991.  will  be  published  in  a 
forthcoming  notice. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during  June. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  June. 

Schedule  C 

Department  of  Agriculture 

One  Executive  Assistant  to  the 
Secretary.  Effective  June  6, 1991. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Congressional 
Relations.  Effective  June  25. 1991. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Economics. 
Effective  June  27. 1991. 

Agency  for  International  Development 

One  Special  Assistant  to  the 
Administrator.  Effective  June  6, 1991. 

Department  of  Commerce 

One  Director,  Office  of  Space 
Commerce  to  the  Deputy  Secretary. 
Effective  June  3, 1991. 

One  Confidential  Assistant  to  the 
Chief  Financial  Officer.  Office  of  the 
Assistant  Secretary  for  Administration. 
Effective  June  7, 1991. 

One  Congressional  Liaison  Assistant 
to  the  Deputy  Assistant  Secretary. 
Office  of  Legislative  and 
Intergovernmental  Affairs.  Effective 
June  13. 1991. 

Department  of  Defense 

One  Personal  and  Confidential 
Assistant  to  the  Defense  Advisory. 
United  States  Mission  to  NATO. 
Brussels,  Belgium.  Effective  June  26, 
1991. 

One  Confidential  Assistant  to  the 
Under  Secretary  of  Defense  for 
Acquisition.  Effective  June  26, 1991. 

Department  of  Education 

One  Special  Assistant  to  the  Assistant 
Secretary.  Office  for  Civil  Rights. 
Effective  June  22. 1991. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Student 
Financial  Assistance  Programs.  Office  of 
Postsecondary  Education.  Effective  June 
27. 1991. 

Department  of  Energy 

One  Special  Assistant  to  the  Director. 
Division  of  Public  and 
Intergovernmental  Affairs.  Office  of 
External  Affairs.  Effective  June  6. 1991. 


One  Small  Business  Specialist  to  the 
Director.  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
Effective  June  6. 1991. 

One  Staff  Assistant  to  the  Secretary. 
Effective  June  13. 1991. 

One  Staff  Assistant  to  the  Chief  of 
Staff  and  Counselor,  Office  of  the 
Chairman.  Effective  June  19, 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Conservation  and 
Renewable  Energy.  Effective  June  27. 
1991. 

Department  of  Transportation 

One  Congressional  Liaison  Officer  to 
the  Director,  Office  of  Congressional 
Affairs.  Office  of  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  June  26. 1991. 

Federal  Emergency  Management 
Agency 

One  Special  Assistant  to  the 
Associate  Director,  National 
Preparedness  Directorate.  Effective  June 
13, 1991. 

One  Special  Assistant  to  the 
Associate  Director.  State  and  Local 
Programs  and  Support  Directorate. 
Effective  June  22, 1991. 

Federal  Mine  Safety  and  Health  Review 
Commission 

One  Confidential  Assistant  to  a 
Commissioner.  Effective  June  27. 1991. 

Department  of  Health  and  Human 
Services 

One  Special  Assistant  for  Media 
Affairs  to  the  Surgeon  General,  Public 
Health  Service.  Effective  June  26, 1991. 

One  Special  Assistant  to  the  Director, 
Office  of  Policy,  Planning  and 
Legislation,  Administration  for  Children 
and  Families.  Effective  June  27, 1991. 

Department  of  Housing  and  Urban 
Development 

One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary.  Office  of  Public 
Affairs.  Effective  June  27. 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
June  28, 1991. 

Department  of  the  Interior 

One  Congressional  Liaison  Specialist 
to  the  Director.  Office  of  Surface  Mining. 
Reclamation  and  Enforcement.  Effective 
June  13, 1991. 

One  Special  Assistant  to  the  Assistant 
to  the  Secretary  and  Director,  External 
Affairs.  Effective  June  14, 1991. 

One  Special  Assistant  to  the 
Commissioner  of  Reclamation.  Bureau  of 
Reclamation.  Effective  June  27. 1991. 


One  Special  Assistant  to  I 
Minerals  Management  Servj 
June  28. 1901. 

International  Trade  Commii 

One  Staff  Assistant  to  a 
Commissioner.  Effective  Jun 

Department  of  justice 

One  Special  Assistant  to  I 
Attorney  General,  Civil  Divi 
Effective  June  6. 1991. 

One  Special  Asftistant  to  I 
Office  of  Congressional  and 
Affairs,  Office  of  Justice  Pro 
Effective  June  12, 1991. 

One  Confidential  Assistaj 
Assistant  Attorney  General, 
Justice  Pro-ams.  Effective  J 

One  Special  Assistant  to  I 
Commissioner.  Refuge,  Asyl 
Parole.  Effective  June  19, 19! 

One  Special  Assistant  to  \ 
of  Congressional  Affairs,  Im 
and  Naturalization  Service. 
June  25, 1991. 

Office  of  National  Drug  Cor 

One  Confidential  Assistai 
Special  Assistant  to  the  Din 
Effective  June  11, 1991. 

One  Legislative  Assistant 
Director  of  Congressional  R 
Effective  June  19. 1991. 

One  Special  Assistant  to  i 
Effective  June  13, 1991. 

Small  Business  Administrai 

One  Public  Affairs  Advi8( 
Administrator.  Effective  Jun 

One  Special  Assistant  for 
Affairs  to  the  Chief  of  Staff, 
Administratur.  Effective  Jun 

One  Special  Assistant  to 
Administrator.  Effective  Jun 

One  Special  Assistant  to 
Associate  Administrator  foi 
Development.  Effective  Jun« 

One  Director  of  Intematic 
the  Associate  Deputy  Admi 
Special  Programs.  Effective 
1991. 

Department  of  State 

One  Member  to  the  Direc 
Planning  Staff.  Effective  Jur 

Department  of  the  Treasury 

One  Staff  Assistant  to  tht 
Superintendent,  Philadelphi 
Effective  June  6, 1991. 

One  Special  Assistant  (P( 
the  Secretary.  Effective  Juni 

One  Special  Assistant  to 
Counsel,  Office  of  Thrift  Su 
Effective  June  25, 1991. 

One  Public  Affairs  Specif 
Assistant  Secretary  for  Pub 
and  Pubbc  Liaison.  Effectivi 
1991. 
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One  Small  Business  Specialist  to  the 
Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
Effective  June  6. 1991. 

One  Staff  Assistant  to  the  Secretary. 
Effective  June  13. 1991. 

One  Staff  Assistant  to  the  Chief  of 
Staff  and  Counselor.  Office  of  the 
Chairman.  Effective  June  19. 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Conservation  and 
Renewable  Energy.  Effective  June  27, 
1991. 

Department  of  Transportation 

One  Congressional  Liaison  Officer  to 
the  Director.  Office  of  Congressional 
Affairs.  Office  of  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  June  26. 1991. 

Federal  Emergency  Management 
Agency 

One  Special  Assistant  to  the 
Associate  Director,  National 
Preparedness  Directorate.  Effective  June 
13, 1991. 

One  Special  Assistant  to  the 
Associate  Director,  State  and  Local 
Programs  and  Support  Directorate. 
Effective  June  22. 1991. 

Federal  Mine  Safety  and  Health  Review 
Commission 

One  Confidential  Assistant  to  a 
Commissioner.  Effective  June  27. 1991. 

Department  of  Health  and  Human 
Services 

One  Special  Assistant  for  Media 
Affairs  to  the  Surgeon  General.  Public 
Health  Service.  Effective  June  26, 1991. 

One  Special  Assistant  to  the  Director. 
Office  of  Policy.  Planning  and 
Legislation,  Administration  for  Children 
and  Families.  Effective  June  27, 1991. 

Department  of  Housing  and  Urban 
Development 

One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary,  Office  of  Public 
Affairs.  Effective  June  27, 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Administration.  Effective 
June  28. 1991. 

Department  of  the  Interior 

One  Congressional  Liaison  Specialist 
to  the  Director.  Office  of  Surface  Mining. 
Reclamation  and  Enforcement.  Effective 
June  13. 1991. 

One  Special  Assistant  to  the  Assistant 
to  the  Secretary  and  Director.  External 
Affairs.  Effective  June  14. 1991. 

One  Special  Assistant  to  the 
Commissioner  of  Reclamation.  Bureau  of 
Reclamation.  Effective  June  27. 1991. 


One  Special  Assistant  to  the  Director. 
Minerals  Management  Service.  Effective 
June  28,  isei. 

International  Trade  Commission 

One  Staff  Assistant  to  a 
Commissioner.  Effective  June  13. 1991. 

Department  of  Justice 

One  Special  Assistant  to  the  Assistant 
Attorney  General,  Civil  Division. 
Effective  June  6. 1981. 

One  Special  Assistant  to  the  Director. 
Office  of  Congressional  and  Public 
Affairs,  Office  of  Justice  Programs. 
Effective  June  12, 1991. 

One  Confidential  Assistant  to  the 
Assistant  Attorney  General.  Office  of 
Justice  Pro-ams.  Effective  June  12, 1991. 

One  Special  Assistant  to  the  Assistant 
Commissioner.  Refuge,  Asylum  and 
Parole.  Effective  June  19, 1991. 

One  Special  Assistant  to  the  Director 
of  Congressional  Affairs,  Immigration 
and  Naturalization  Service.  Effective 
June  25, 1991. 

Office  of  National  Drug  Control  Policy 

One  Confidential  Assistant  to  the 
Special  Assistant  to  the  Director. 
Effective  June  11. 1991. 

One  Legislative  Assistant  to  the 
Director  of  Congressional  Relations. 
EffecUve  June  19, 1991. 

One  Special  Assistant  to  the  Director. 
Effective  June  13. 1991. 

SnToll  Business  Administration 

One  Public  Affairs  Advisor  to  the 
Administrator.  Effective  June  6, 1991. 

One  Special  Assistant  for  External 
Affairs  to  the  Chief  of  Staff.  Office  of  the 
Administratur.  Effective  June  6. 1991. 

One  Special  Assistant  to  the 
Administrator.  Effective  June  6, 1991. 

One  Special  Assistant  to  the 
Associate  Administrator  for  Business 
Development.  Effective  June  13, 1991. 

One  Director  of  International  Trade  to 
the  Associate  Deputy  Administrator  for 
Special  Programs.  Effective  June  19, 
1991. 

Department  of  State 

One  Member  to  the  Director,  Policy 
Planning  Staff.  Effective  June  19. 1991. 

Departnwnt  of  the  Treasury 

One  Staff  Assistant  to  the 
Superintendent,  Philadelphia  Mint. 
Effective  June  6, 1991. 

One  Special  Assistant  (Personnel)  to 
the  Secretary.  Effective  June  13. 1991. 

One  Special  Assistant  to  the  Chief 
Counsel.  Office  of  Thrift  Supervision. 
Effective  June  25, 1991. 

One  Pubhc  Affairs  Specialist  to  the 
Assistant  Secretary  for  Public  Affairs 
and  Pubhc  Liaison.  Effective  June  26, 
1991. 


United  States  Information  Agency 

One  White  House  Liaison  Officer  to 
the  Dnector.  Effective  June  19, 1991. 

One  Staff  Assistant  to  the  Director, 
Office  of  PuUic  Liaison.  Effective  June 
28. 1991. 

Department  of  Veterans  Affairs 

One  Special  Assistant  to  the 
Secretary.  Effective  June  13. 1991. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Policy.  Effective 
June  13. 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Finance  and  Information 
Resources  Management.  Effective  June 
27. 1991. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for 
Intergovemmenta.  Affairs.  Effective 
June  27. 1991. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  PoUcy  and  Plaiming. 
Effective  June  27. 1991. 

Authority:  5  U.S.C.  3301;  EO.  10555.  3  CFR 
1954-19Sa  Comp,  P.  2ia 

U.S.  Office  of  Personnel  Management. 

Constance  Beny  Newman, 

Director. 

[FR  Doc.  91-18023  Filed  7-30-91:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReJMM  No.  34-29468;  intomaUonal  SorlM 
Release  Na  300;  Flie  No.  SR-Amex-91-171 

Self-flegufatory  Organizations;  Notice 
of  FHing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  American 
Stock  Exchange,  Inc.  Relating  to  Fees 
for  Proprietary  Trading 

July  24. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  July  12, 1991.  the  American 
Stock  Exchange.  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  L II  and  III 
below,  which  Items  have  been  prepared 
by  the  self -regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
diange  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changs 

The  Amex  is  amending  its  transaction 
charge  schedule  to  provide  a  discount 
for  proprietary  trades  effected  by 
members  and  member  organizations  in 
the  securities  of  Canadian  companies. 


II.  Sdf-Regulatory  OrganizatioB'* 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vsith  the  Commission,  the 
self-regiilatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  prbposed  rule  diange.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  November,  1990,  the  Exchange's 
Board  of  Governors  approved  the 
introduction  of  a  revised  transaction 
charge  schedule  which  included,  among 
other  things,  the  imposition  for  the  first 
time  of  a  fee  for  proprietary  trading  on 
the  part  of  members  and  member 
organizations.  The  revised  fee  scheudle 
became  effective  on  January  17. 1991.' 

During  the  past  several  months  that 
this  new  schedule  has  been  in  place, 
there  has  been  a  change  in  the 
regulatory  chmate  applicable  to  certain 
Canadian  issuers  which  may  enhance 
the  opportunity  for  arbitrage  trading 
between  Canadian  and  U.S.  markets.  On 
May  30. 1991,  the  Commission  approved 
the  Multijurisdictional  Disdosure 
System  (the  "MJDS"),  permitting 
Canadian  issuers  to  use  Canadian 
disclosure  documents  in  making  certain 
filings  with  the  Commission.  The  Amex 
anticipates  that  the  MJDS  will 
encourage  and  facilitate  cross-border 
securities  transactions  and  hope  that  it 
will  encourage  more  Canadian  issuers  to 
list  on  U.S.  exchanges. 

The  Exchange  recognizes  that  the  fee 
for  proprietary  trading  imposed  on 
members  and  member  organizations 
might  discourage  intermarket  arbitrage, 
the  existence  of  which  also  makes  the 
Exchange  market  atti-active  to  Canadian 
issuers.  Accordingly,  the  Exchange  is 
providing  to  members  and  member 
organizations  a  fifty  percent  (50%) 
discount  in  transaction  charges  for 
proprietary  trades  effected  in  the 
securities  of  Canadian  issuers  traded  on 
the  Amex." 


>  Sec  SecnritiM  Exchang*  Act  RcImm  No.  2S794 
(JaniraiT  17,  IWl).  56  FH  2964  (|«fm«Ty  25,  IStl) 
(notice  of  filing  aixl  immediate  effectiveneM  al  Pile 
No.  SR-Aoiex-SO-se). 

*  Cmrentiy,  the  applicable  equity  transaction 
charge  for  memt>«r  firm  proprietary  trantactiom  U 
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The  Exchange's  revised  transaction 
charge  schedule  is  consistent  with 
section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  section  6(b)(4) 
in  particular  in  that  it  is  intended  to 
assure  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members,  issuers  and  other 
persons  using  the  Exchange's  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fi^m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
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inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-91-17  and  should  be  submitted 
by  August  21. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(TR  Doc.  91-18083  Filed  7-30-91;  8:45  am) 
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calculated  by  adding  together  a  share-based  charge 
and  a  value-baaed  charge  which  are  set  forth  in  a 
sliding  scale  developed  by  the  Exchange.  See 
Securities  Exchange  Act  Release  No.  28794  (note  1. 
supra)  for  a  further  description  of  the  transaction  ' 
charge  schedule  applicable  to  member  firm 
proprietary  trades. 


[ReieaM  No.  34-29482;  FIte  No.  SR-CBOE- 
ei-27] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Modification  of 
Fees  Imposed  on  Members 

July  24. 1991 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  June  20. 1991.  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  and  amended  on  July 
23. 1991.  the  proposed  rule  change  as 
described  in  items  I.  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  the  fees 
imposed  on  Exchange  members  by  (i) 
increasing  the  Member  Orientation  Fee 
from  $100  to  $200;  (ii)  implementing  a 
new  FOCUS  report  filing  fee  of  $25  per 
filing;  and  (iii)  implementing  new  fees 
and  increasing  existing  fees  to  recover 
electrician  costs  associated  with  the 
expense  of  installing  and  moving  certain 
systems-related  circuitry  on  the 
Exchange's  floor  due  to  member 
operations  on  the  trading  floor.  In 
addition,  the  CBOE  proposes  to 
establish  a  three-month  pilot  program  to 
provide  a  50%  rebate  on  transaction  and 
trade  match  fees  for  Standard  &  Poor's 
500  Index  option  ("SPX")  customers 


whose  "box"  trades  total  500  or  more 
contracts  for  the  four  sides  of  the  trade.* 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  CBOE  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  W  below. 
The  self-regu!atory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Effective  July  1. 1991.  the  CBOE 
proposes  to  amend  the  fees  imposed  on 
Exchange  members  by  (i)  increasing  the 
Member  Orientation  Fee  from  $100  to 
$200;  (ii)  implementing  a  new  FOCUS 
report  filing  fee  of  $25  per  filing;  and  (iii) 
implementing  new  fees  and  increasing 
existing  fees  to  recover  electrician  costs 
associated  with  the  expense  of  installing 
and  moving  certain  systems-related 
circuitry  on  the  Exchange's  floor  due  to 
member  operations  on  the  trading  floor. 
These  costs  involve  installing  and 
moving  Quotron  terminals  and  data 
links  between  the  CBOE  trading  floor 
and  the  Exchange's  Commimications 
Center  ("CC").  More  specifically,  the 
new  charges,  ranging  from  $10  to  $200. 
will  include  vendor  data  line,  data 
circuit  disconnection  fees,  and  Quotron 
terminal  installation,  disconnection  and 
relocation  fees.  In  addition,  the 
Exchange's  existing  fees  for  data  circuit 
relocation  to  the  trading  floor,  data 
circuit  installation  to  the  trading  floor 
and  data  circuit  installation  between  the 
trading  floor  and  the  CC  will  be 
increased,  respectively,  as  follows:  (i) 
From  $125  to  $300;  (ii)  from  $200  to  $250; 
and  (iii)  from  $200  to  $250. 


'  The  CBOE  amended  its  proposal  to  define  a 
"box"  trade  as  a  four-sided  option  spread  involving 
a  long  call  and  a  short  put  at  one  strike  price  as  well 
as  short  call  and  a  long  put  at  another  strike  price. 
See  letter  from  Robert  P.  Ackermann.  Vice 
President.  I.egal  Services.  CBOE.  to  Thomas  R.  Gira. 
Branch  Chief,  OpUons  Regulation,  SEC  dated  July 
23. 1991. 


The  CBOE  also  proposes  to  i 
a  three-month  pilot  program,  fr 
1991.  through  September  30. 19! 
provide  a  50%  rebate  on  fransa 
trade  match  fees  for  SPX  custo 
whose  "box"  •  trades  total  500 
contracts  for  the  four  sides  of  i 
The  rebate  will  be  available  to 
firms  that  provide  the  Exchang 
documents  evidencing  fransact 
meet  the  standards  of  the  pilot 

(2)  Basis 

The  CBOE  believes  that  the  ] 
rule  change  is  consistent  with  i 
6(b)  of  the  Act,  in  general,  and 
the  objectives  of  section  6(b)(4 
particular,  in  that  it  provides  fc 
equitable  allocation  of  reasons 
fees,  and  other  charges  among 
members  and  issuers  and  othei 
using  its  facilities. 

(B)  Self-Regulatory  Organizati 
Statement  on  Burden  on  Compi 

The  CBOE  does  not  beheve  < 
proposed  rule  change  will  impc 
inappropriate  burden  on  comp( 

(CJ  Self-Regulatory  Organizati 
Statement  on  Comments  on  tht 
Proposed  Rule  Change  Receivi 
Members,  Participants  or  Othe 

No  written  comments  were  s 
or  received  with  respect  to  the 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tw 
Commission  Action 

Because  the  foregoing  rule  cl 
estabhshes  or  changes  a  due,  f 
other  charge  imposed  by  the  E 
it  has  become  effective  pursue 
section  19(b)(3)(A)  of  the  Act  a 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within 
of  the  amendment  of  such  pro; 
change  the  Commission  may  si 
abrogate  such  rule  change  if  it 
to  the  Commission  that  such  ai 
necessary  or  appropriate  in  th( 
interest,  for  the  protection  of  ii 
or  otherwise  in  furtherance  of 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invite 
submit  written  data,  views  am 
arguments  concerning  the  fore; 
Persons  making  written  submii 
should  file  six  copies  thereof  v 
Secretary,  Securities  and  Exch 
Commission,  450  Fifth  Street  f 
Washington,  DC  20549.  Copies 
submission,  all  subsequent  am 
all  written  statements  with  res 


'  See  footnote  1.  supra. 
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whose  "box"  trades  total  500  or  more 
contracts  for  the  four  sides  of  the  trade.* 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the 
Commission. 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  fV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
secUons  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  tlie  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Effective  July  1, 1991.  the  CBOE 
proposes  to  amend  the  fees  imposed  on 
Exchange  members  by  (i)  increasing  the 
Member  Orientation  Fee  from  $100  to 
$200;  (ii)  implementing  a  new  FOCUS 
report  filing  fee  of  $25  per  filing;  and  (iii) 
implementing  new  fees  and  increasing 
existing  fees  to  recover  electrician  costs 
associated  with  the  expense  of  installing 
and  moving  certain  systems-related 
circuitry  on  the  Exchange's  floor  due  to 
member  operations  on  the  trading  floor. 
These  costs  involve  installing  and 
moving  Quotron  terminals  and  data 
links  between  the  CBOE  trading  floor 
and  the  Exchange's  Communications 
Center  ("CC").  More  specifically,  the 
new  charges,  ranging  from  $10  to  $200, 
will  include  vendor  data  line,  data 
circuit  disconnection  fees,  and  Quotron 
terminal  installation,  disconnection  and 
relocation  fees.  In  addition,  the 
Exchange's  existing  fees  for  data  circuit 
relocation  to  the  trading  floor,  data 
circuit  installation  to  the  trading  floor 
and  data  circuit  installation  between  the 
trading  floor  and  the  CC  will  be 
increased,  respectively,  as  follows:  (i) 
From  $125  to  $300;  (ii)  from  $200  to  $250; 
and  (iii)  from  $200  to  $250. 


'  The  CBOE  amended  its  proposal  to  deflne  a 
"box"  trade  as  a  four-sided  option  spread  involving 
a  long  call  and  a  short  put  at  one  strike  price  as  well 
as  short  call  and  a  long  put  at  another  strike  price. 
See  letter  from  Rolwrt  P.  Ackermann.  Vice 
President,  [.egal  Services,  CBOE.  to  Thomas  R.  Gira, 
Branch  Chief.  OpUons  Regulation.  SEC  dated  July 
23. 1991. 


The  CBOE  also  proposes  to  implement 
a  three-month  pilot  program,  from  July  1, 
1991.  through  September  30. 1991.  to 
provide  a  50%  rebate  on  transaction  and 
trade  match  fees  for  SPX  customers 
whose  "box"  "  trades  total  500  or  more 
contracts  for  the  four  sides  of  the  trade. 
The  rebate  will  be  available  to  member 
firms  that  provide  the  Exchange  with 
documents  evidencing  fransactions  that 
meet  the  standards  of  the  pilot  program. 

(2)  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  section  6(b)(4),  in 
particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  beheve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  amendment  of  such  proposed  rule 
change  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 


the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submission  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  21, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  91-18084  Filed  7-30-91:  8:45  am] 
BIUJMO  CODE  MIO-OI-M 


[RelMM  No.  34-29481;  FH«  No.  SR-OTC- 
91-13] 

Self-Regulatory  Organizationt:  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Ctuinge 
Relating  to  Expanded  Use  of  ttie  Seg 
100  Account 

July  24. 1991. 

On  May  31, 1991.  The  Depository 
Trust  Company  ("DTC")  filed  a 
proposed  rule  change  with  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  The  proposed  rule  change 
would  expand  DTC's  use  of  the 
Segregation  Account  No.  100  ("Seg  100 
Account")  to  include  segregation  of 
securities  with  specialized  ownership 
restrictions  based  on  the  residence, 
domicile,  or  citizenship  of  the  beneficial 
owner.  Notice  of  the  proposed  rule 
change  appeared  in  the  Federal  Registar 
on  June  19, 1991.*  No  comments  were 
received.  This  order  approves  the 
proposal 

I.  Background 

In  1988,  the  Commission  approved  a 
proposal  establishing  the  procedures  for 
DTC'B  Seg  100  Account.'  Currently, 


'  See  footnote  1.  •i^ra. 


•  15  U.&C  78»(b). 

■  Securities  Exchange  Act  Release  No.  29296  (June 
13. 1991).  56  FR  281S9. 

*  Securities  Exchange  Act  Release  No.  25988 
(August  la  1988).  53  FR  30893  (FUe  No.  SR-OTC-e»- 
09)  (notice  of  filing  and  immediate  effectiveness  of 
proposed  rule  change  implementing  Seg  100):  see 
also.  Securities  Exchange  Act  Release  No.  27346 
(October  6, 1989).  54  FR  43010  (File  Na  SR-DTC-«v- 


participants  may  deposit  into  the  Seg 
100  Account  shares  of  certain  United 
States  ("U.S")  commimication  and 
maritime  issues  that  have  special 
ownership  restrictions.*  Prior  to 
implementing  the  Seg  100  procedures, 
foreign-owrned  shares  of  these  issues 
could  not  be  deposited  with  DTC 
because  DTC  did  not  have  a  mechanism 
for  identifying  the  percentage  of  foreign- 
owned  or  restricted  shares. 

Under  the  laws  of  some  foreign 
jurisdictions,  investors  purchasing 
specific  securities  issued  in  those 
jurisdictions  or  indirectiy  investing  in 
securities  issued  in  those  jurisdictions  * 
may  lose  tax  benefits  if  the  number  of 
shares  beneficially  ovmed  by  citizens  or 
residents  of  a  particular  political  or 
geographical  region  exceeds  a  specified 
percentage  of  all  shares  issued  and 
outstanding.*  In  order  to  monitor  the 
number  of  such  securities  that  are 
beneficially  owned  by  persons  that  are 
subject  to  the  ownership  restrictions 
(primarily  noncitizens  or  nonresidents  of 
the  issuing  jurisdiction),  the  issuer  or 
transfer  agent  will  require  the  presenter 
to  certify  that  the  securities  are  not 
beneficially  owned  by  persons  in  a 
restricted  group  before  it  will  register 
the  securities  in  the  name  of  the 
presenter. 

Prior  to  this  proposal,  DTC  did  not 
have  a  mechanism  for  assessing  the 
status  or  identity  of  beneficial  owners  of 
such  restricted  securities  and  could  not 
certify  that  the  beneficial  owners  of  the 
securities  were  not  in  a  restricted  group. 
DTC  therefore,  would  not  permit 
participants  to  deposit  securities  with 
specialized  ownership  restrictions  (with 
the  exception  of  U.S.  communication 
and  maritime  issues  for  which  the  Seg 
100  accoimt  was  created)  into  their  DTC 


17)  (notice  of  filing  and  immediate  effectiveness  of 
proposad  rule  change  clarif}-ing  procedures  rvlating 
to  Seg  100). 

*  The  laws  of  the  United  States  restrict  the 
amount  of  stock  of  certain  commiuiications  and 
maritime  issues  that  may  be  owned  by  persons  that 
are  not  U.S.  dtizens.  Under  the  pnnislons  of  the 
Shipping  Act  of  1916  and  the  Federal 
Communications  Act  of  1934,  aggregate  shares 
beneficially  owned  by  non-US.  citizens  may  not 
exceed  2S%  (for  maritime  issues)  and  20%  (for 
communications  issues)  of  certain  stock  issue*. 
Shipping  Act  of  1916.  46  U.S.C  842  (1916)  and 
Federal  CommunicaUons  Act  of  1934. 47  U.S.a  310 
(1934). 

■  £4,  Investors  purchasing  shares  of  U.S. 
investment  companies  (/.«..  mutual  funds)  whose 
primary  Investments  are  in  foreign  issued  securities. 

*  In  the  case  of  mutual  funds,  the  tax  incentives 
that  exist  in  the  nature  of  ownership  restrictions  are 
intended  to  promote  offshore  investment  In  funds 
held  or  traded  by  the  foreign  jurisdiction  Telephone 
conversation  l)etween  Patricia  H.  Tralnor.  Associate 
Counsel  DTC  and  Sonia  G  Burnett  Attorney. 
Division  of  Market  Regulation  ("Division"). 
Commission  (May  23. 1991). 
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accounts.  The  proposed  rule  change  will 
expand  the  use  of  the  Seg-100  Account 
and  the  class  of  securities  that  are 
eligible  for  deposit  at  DTC.^  DTC 
participants  may  deposit  securities  that 
have  special  ownership  restrictions 
based  on  the  beneficial  owner's 
residence,  domicile,  or  citizenship  and 
instruct  DTC  to  transfer  those  securities 
to  the  Seg  100  Account. 

n.  Description 

Under  the  proposal,  DTC  will 
recognize  only  ownership  restrictions 
that  are  imposed  pursuant  to  the  laws  of 
the  United  States  C'U.S."),  the 
jurisdiction  in  which  the  seciirities  are 
issued,  or  the  jurisdiction  in  which  the 
U.S.  issued  securities  invest.  Consistent 
with  the  current  Seg  100  procedures,  at 
the  time  DTC  makes  an  issue  with 
specialized  ownership  restrictions 
eligible  for  deposit,  DTC  will  announce 
to  participants  the  CUSIP  ■  number  of 
the  securities  and  the  issuer's 
description  of  the  type  of  ownership 
restrictions.'  This  notification  will  alert 
participants  that  they  must  enter  a 
segregation  instruction  at  the  time  of  the 
deposit 

Upon  deposit  of  new  securities  that 
have  specialized  ownership  restrictions 
to  its  DTC  account,  a  participant  will 
identify  the  securities  with  a  segregation 
institution  entered  through  DTC's 
Participant  Terminal  System  ("PTS").«« 
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'  Prior  lo  iiutituUng  the  Seg-lOO  furction.  DTCi 
procedures  operated  to  aswre  that  only  sharM  of 
such  JMue*  held  by  DTC  were  Ifaow  that  were 
owned  beneficially  by  U.&  dtiiena.  SecariUea 
Exchange  Ad  Release  No.  Z5688  (August  10. 1988) 
53  FR  30893. 

•  "CUSIP'  Is  an  acronym  for  Committee  on 
Uniform  Securities  Identjficaflpn  Procedures 
(■'Committee").  The  Committee  developed  a  unifonn 
securities  numbertng  system  under  the  direction  of 
the  American  Bankers  Asaociatjon.  identifying 
securities  Issues  by  CUSIP  number  is  the  industry 
standard  in  the  VS. 

•  DTC  will  Inform  participants  of  each  issue  with 
spedaiiicd  ownetahip  restrictions  by  Important 
Notice  as  the  issue  is  made  eligible  for  deposit  at 
DTC 

The  first  restricted  specialized  ownership  isaue 
that  DTC  will  make  eligible  for  deposit  ia  The 
Singapore  Fund.  Inc.  ( •Pund").  bi  order  to  qualify  for 
certain  tax  exempUons  granted  by  The  Singapore 
Tax  Exemption  Scheme  for  Offshore  Fund 
Management  not  more  than  5«  of  the  issued  share 
capital  of  the  Pund  may  be  beneficially  owned 
directly  or  hidlrectly  by  restdeots  of  Singapore. 
Prospectus.  The  Singapore  Fund,  bjc  (July  24. 1990). 

'"Bg..  a  participant  wW  enter  an  "F"  in  the  serial 
number  field  for  each  line  item  to  segregate  an 
ownership  restricted  security.  DTC  will  review  the 
instruction  to  ensure  that  the  participant  holds  a 
sufficient  position.  If  the  participaaf  s  position  ia 
sufficient.  DTC  will  convert  the  "F"  to  serial  number 
100  and  will  update  the  participants  account 


The  securities  segregated  in  the 
participant's  Seg  100  Account  will  be 
reflected  as  such  on  the  participant's 
daily  activity  statement.  In  all  other 
respects.  Seg  100  transactions  will  be 
processed  as  are  other  transactions  in 
the  participant's  general  accoimt 

DTC  wiU  report  periodically  to  the 
issuer  or  transfer  agent  the  aggregate 
number  of  shares  of  each  CUSIP 
deposited  in  each  participant's  Seg  100 
Account.  The  transfer  agent  will  advise 
DTC  if  any  transfer  to  a  participant's 
Seg  100  Account  caused  the  applicable 
restriction  for  a  particular  CUSIP  to  be 
exceeded  and  of  the  number  of  shares 
by  which  the  aggregate  position  held  at 
DTC  must  be  reduced.  DTC  will  reverse 
the  credit  in  participants'  accounts  on  a 
last  in  first  out  basis  until  the  number  of 
restricted  shares  registered  in  the  name 
of  DTC's  nominee,  Cede  &  Co.,"  are 
within  the  specified  limit  The  affected 
participants  will  be  required  to 
withdraw  those  shares  from  their  DTC 
accounts. 

DTC  will  not  monitor  compliance  with 
the  statutory  restrictions.  DTC  will, 
however,  take  steps  necessary  to  ensure 
that  securities  are  withdrawn  from  DTC 
if  the  transfer  agent  notifies  DTC  that 
securities  transferred  to  the  name  of 
Cede  &  Co.  have  caused  the  statutory 
restriction  to  be  exceeded.'* 

m.  Discussion 

The  Commission  believes  that  DTC's 
proposal  is  consistent  with  section  17A 
of  the  Act  in  that  it  promotes  the  prompt 
and  accurate  clearance  and  settlement 
of  securities  transactions.  In  addition, 
the  proposal  will  further  encourage  the 
goal  of  immobilization  of  securities  and 
the  establishment  of  a  national  system 
for  the  prompt  and  accurate  clearance 
and  settlement  of  securities 
transactions. 

Section  17A(a)(l)  of  the  Act  states 
that  inefficient  procedures  for  the 
clearance  and  settlement  of  securities 
transactions  impose  unnecessary  costs 
on  investors  and  on  persons  facilitating 
transactions  on  behalf  of  investors.** 
Additionally,  that  section  expressly 
encourages  the  use  of  automation  to 
improve  efficiency,  effectiveness,  and 
safety  with  respect  to  the  clearing  and 
settling  of  securities  transactions. 


• '  As  with  all  securities  deposited  at  DTC.  upon 
deposit  the  securities  are  registered  in  the  name  of 
DTC's  nominee.  Cede  A  Co.  DTC  does  not  have  a 
mechanisB  for  identifying  the  beneficial  owner  of 
securities  on  deposit. 

"  Eg^  if  DTC  requests  a  participant  to  wttbdraw 
an  overage  from  DTC  and  the  overage  is  not 
promptly  withdrawn,  DTC  will  notify  die  issuer  of 
the  identity  of  the  participant  and  the  number  of  the 
participant's  shares  to  be  withdrawn. 

••l5U5.C78q-l(a)(l). 


Moreover,  section  17A(b)(3)(F)  states 
that  clearing  agency  rules  must  provide 
for  the  prompt  and  efficient  processing 
of  securities  transactions.** 

The  Commission  believes  that 
allowing  DTC  participants  to  deposit 
securities  that  have  special  ownership 
restrictions  based  on  the  beneficial 
owner's  residence,  domicile,  or 
citizenship  into  the  Seg  100  Account  will 
encourage  DTC  participants  to 
immobilize  those  securities  at  DTC  By 
facilitating  immobilization  of  securities. 
which  reduces  transfer  activity,  the 
expanded  use  of  Seg  100  Accounts  both 
improves  efficiency,  effectiveness,  and 
safety  and  offers  substantial  savings  to 
secondary  market  participants.'* 

The  goal  of  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  the  use  of  automated 
system  in  pursuit  of  this  goal  are 
expressly  contemplated  in  section 
17A{a)(l)  of  the  Act'«  Specifically, 
sections  17A(a)(l)  (B)  and  (C)  articulate 
findings  that  new  data  processing  and 
communications  techniques  create  the 
opportunity  for  more  efficient  effective, 
and  safe  procedures  for  clearance  and 
settlement  and  that  inefficient 
procedures  for  clearance  and  settlement 
impose  imnecessary  costs  on  investors 
and  person  facilitating  transactions  by 
and  acting  on  behalf  of  investors. 

Furthermore,  section  17A(a)(2)  of  the 
Act  directs  the  Commission  to  establish 
a  safe  and  efficient  national  clearance 
and  settlement  system.'*  DTC's 
proposed  rule  change  will  offer  the 
benefits  of  centralized,  automated  book- 
entry  clearance  and  settlement  of 
securities  %vith  ownership  restrictions. 
The  Commission  believes  that  making 
this  and  other  such  services  available 
for  participants  that  invest  in  such 
securities  will  further  the  goal  of 
perfecting  the  mechanism  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  DTC's  proposed 
rule  change  is  consistent  with  the  Act 

It  js  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  DTCs 
proposed  rule  change  {SR-DTC-«1-13) 
be,  and  hereby  is,  approved. 


"  IS  U.&C  78<}-l(b)(3)(F). 

••  For  an  analysis  of  the  cost  saving  advantages 
associated  with  the  hnmobiliratton  of  securities  and 
book^entry  settlement  see  Division.  Progress  and 
Prospects:  Depository  Immobilization  of  Secnriliea 
and  Use  of  Book-Entry  Systems  (June  14, 1985). 

'•  15  U.S.C  78q-l(a)(l). 

"  15  U.S.C  78<h-l(a)(2). 


For  the  Commission,  by  the  I 
Market  Regulation,  pursiiant  to 
authority. 

Margatat  H.  McFsriand, 
Deputy  Secretary. 
(FR  Doc.  M-18081  Filed  7-30-8: 
BIUUM  COOK  i010-0t-H 

[FMmm  NOL  94-29479;  FN*  N< 
91-02)       1 1 

Self-Regulatory  Organixati 
Govemtnent  Securities  Ge 
Corporation;  Order  Grantir 
Temporary  Approval  of  a  F 
Rule  Charge  Concerning  % 
to  Billing  Procedures 

luly  24. 1991. 

On  April  25. 1991.  the  Go^ 
Securities  Clearing  Corpora 
("GSCC")  filed  with  the  Sec 
Exchange  Commission  ("Co 
a  proposed  rule  change  (SR- 
02)  pursuant  to  section  19(b] 
Securities  Exchange  Act  of  1 
("Act").'  The  proposed  rule 
would  extend  GSCC's  currei 
to  bill  members  in  advance  i 
member's  anticipated  busini 
the  following  month.*  Notio 
proposal  was  published  in  tJ 
Register  on  June  5, 1991.'  Nc 
were  received.  This  order  af 
proposed  rule  change,  on  a  t 
basis,  until  July  31, 1992. 

I.  Description 

The  proposed  rule  change 
extend  GSCC's  advance  bill 
procedure  for  an  additional  < 
months.  The  procedure  alloii 
collect  in  advance  anticipate 
for  the  next  succeeding  mon 
upon  a  member's  past  use  of 
and  netting  services.  GSCC  ( 
the  anticipated  charges  base 
member's  actual  use  during  I 
month.  On,  or  before,  the  fift 
day  of  the  month  GSCC  bills 
for  the  member's  anticipated 
any  adjustments  necessary  t 
actual  chaises  for  the  previo 
For  example,  GSCC  would  b 
member  on  or  before  the  fiflJ 
August  for  the  member's  ant 
usage  of  GSCC  services  duri 

•  15  U.S.C  78e{b). 

•  On  December  22. 1989,  GSCC  file 
rule  change  (SR-GSCC-8S-15)  requei 
of  the  advance  billing  procedure.  Th< 
approved  the  proposed  rule  change  o 
basis  until  |uly  31. 199a  Pursuant  to  ( 
request,  the  Commission  subsequenti 
advanca  billing  procedure  for  an  add 
See  Secoritie*  Exchange  Act  Release 
(January  4.  1990),  55  FR  1131:  and  283 
1990).  55  FR  32719). 

•  Securities  Exchange  Release  No. 
1901).  66  FR  25700. 
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Moreover,  section  17A(b){3)(F)  states 
that  clearing  agency  rules  must  provide 
for  the  prompt  and  efficient  processing 
of  securities  transactions.'* 

The  Commission  believes  that 
allowing  DTC  participants  to  deposit 
securities  that  have  special  ownership 
restrictions  based  on  the  beneficial 
owner's  residence,  domicile,  or 
citizenship  into  the  Seg  100  Account  will 
encourage  DTC  participants  to 
immobilize  those  securities  at  DTC  By 
facilitating  immobilization  of  securities, 
which  reduces  transfer  activity,  the 
expanded  use  of  Seg  100  Accounts  both 
improves  efficiency,  effectiveness,  and 
safety  and  offers  substantial  savings  to 
secondary  market  participants." 

The  goal  of  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  the  use  of  automated 
system  in  pursuit  of  this  goal  are 
expressly  contemplated  in  section 
17A{a)(l)  of  the  Act"  Specifically, 
sections  17A(a)(l)  (B)  and  (C)  articulate 
findings  that  new  data  processing  and 
communications  techniques  create  the 
opportunity  for  more  efficient  effective, 
and  safe  procedures  for  clearance  and 
settiement  and  that  inefficient 
procedures  for  clearance  and  settlement 
impose  unnecessary  costs  on  investors 
and  person  facilitating  transactions  by 
and  acting  on  behalf  of  investors. 

Furthermore,  section  17A(a)f2)  of  the 
Act  directs  tiie  Commission  to  establish 
a  safe  and  efficient  national  clearance 
and  settiement  system.'*  DTC's 
proposed  rule  change  will  offer  the 
benefits  of  centralized,  automated  book- 
entiy  clearance  and  settiement  of 
securities  with  ownership  restrictions. 
The  Commission  believes  that  making 
this  and  other  such  services  available 
for  participants  that  invest  in  such 
securities  will  further  the  goal  of 
perfecting  the  mechanism  of  a  national 
system  for  the  prompt  and  accurate 
clearance  and  settiement  of  securities 
transactions. 

rV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  DTC's  proposed 
rule  change  is  consistent  with  the  Act 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  tiiat  DTC« 
proposed  rule  change  {SR-DTC-91-13) 
be,  and  hereby  is,  approved. 
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'*  15  U.&C  78q-l(bH3)(F). 

'*  For  an  analysis  of  the  cost  saving  advantages 
associated  with  the  hnmobilization  of  securitiea  am) 
book -entry  settlement,  see  DMaion,  Progress  and 
Prospects:  Depository  Immobiliratioii  of  Secnritiea 
and  Use  of  Book-Entry  Systems  (June  14, 1985). 

'« 15  U.S.C  78q-l(a)(l). 

"  15  U.S.C  78<h-l(a)(2). 


For  th«  Commission,  by  the  Divisloa  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

MarsanI  H.  l^cFariand. 

Deputy  Secretary. 

[FR  Doc.  m-18081  Filed  7-30-81;  8:4S  am] 

BIUJIM  COOK  SOIO-OMI 

[IMmm  Mo.  34-29479;  FN*  Na  Sn-QSCC- 


91-02) 


II 


Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Granting 
Temporary  Approval  of  a  Proposed 
Rule  Change  Concerning  Modifications 
to  Billing  Procedures 

July  24. 1981. 

On  April  25. 1991,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  tiie  Securities  and 
Exchange  Commission  ("Commission") 
a  propo«ed  rule  change  (SR-GSCC-91- 
02)  pursuant  to  section  ig(b)  of  the 
Seoirities  Exchange  Act  of  1934 
("Act").'  The  proposed  rule  change 
would  extend  GSCC's  current  authority 
to  bill  members  in  advance  for  the 
member's  anticipated  business  during 
the  following  month.*  Notice  of  the 
proposal  was  pubUshed  in  the  Federal 
Register  on  June  5, 1991.'  No  comments 
were  received.  This  order  approves  the 
proposed  rule  change,  on  a  temporary 
basis,  until  |uly  31, 1992. 

I.  Descriptioa 

The  proposed  rule  change  would 
extend  GSCC's  advance  billing 
procedure  for  an  additional  twelve 
months.  The  procedure  allows  GSCC  to 
collect  in  advance  anticipated  charges 
for  the  next  succeeding  month  based 
upon  a  member's  past  use  of  comparison 
and  netting  services.  GSCC  computes 
the  anticipated  charges  based  on  the 
member's  actual  use  during  the  previous 
month.  On,  or  before,  the  fifth  business 
day  of  tiie  month  GSCC  bills  members 
for  the  member's  anticipated  usage  and 
any  adjustinents  necessary  to  reflect  tiie 
actual  chaises  for  the  previous  month. 
For  example,  GSCC  would  bill  a 
member  on  or  before  the  fifth  day  of 
August  for  the  member's  anticipated 
usage  of  GSCC  services  during 


» 15  U.S.C  78»(b). 

«  Ch>  December  22. 1989,  GSCC  RM  a  proposed 
rule  change  (SR-GSCC-e9-15)  requesting  approval 
of  the  advance  billing  procedure.  The  Conunieston 
approved  the  proposed  rule  chaEige  on  a  temporary 
basis  until  |uly  31. 199a  Pursuant  to  GSCC's 
re<)ne«1.  the  Commission  subsequentij'  approved  the 
advance  billinfi  procedure  for  an  additional  year. 
See  Secoritie*  Exchange  Act  Release  Noa.  27587 
(January  4. 1990),  55  FR  1131;  and  2S31S  (August  a, 
1990).  55  FR  32719). 

•  Securities  Exchange  Release  No.  292S0  (May  29, 
1901).  66  FR  25709. 


September.  The  August  billing  also 
would  reflect  a  credit  or  additional 
charges  necessary  to  reflect  the 
member's  ftctual  usage  during  July. 

Prior  to  approval  of  GSCC's  advance 
billing  procedure,  GSCC  would  bill 
members  on  or  before  the  fifth  business 
day  of  the  month  for  charges  accrued 
during  the  preceding  month. 

n.  Discuwion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
section  17A  of  tiie  Act  Specifically,  the 
Commission  believes  it  is  consistent 
witii  section  17A(b)(3)(D)  because  it 
provides  for  the  equitable  allocation  of 
dues,  fees  and  charges  among  GSCCs 
members. 

The  Commission  believes  that  the 
proposal  will  help  ensure  the  financial 
soundness  of  GSCC  by  accelerating 
GSCC's  montiily  cash-flow  while  GSCC 
continues  to  implement  operational  and 
procedural  changes.  GSCC  has 
expended  substantial  funds  in 
developing  and  implementing  a  system 
for  comparison  and  netting  of  member 
trades  in  U.S.  Government  securities. 

GSCCs  previous  billing  procedure 
resulted  in  GSCC  financing  its  members' 
operational  costs  associated  with 
comparison  and  netting  activities  until 
payment  was  received  from  members.* 
In  addition,  over  the  past  24  months,  the 
U.S.  Government  securities  market  has 
experienced  periods  of  low  trading 
volume.  GSCC,  therefore,  has  processed 
fewer  trades  than  expected.  The 
Commission  believes  that  during 
GSCC's  developmental  period  Lower 
than  expected  trading  volume  coupled 
with  the  fmancing  of  GSCCs 
development  costs  potentially  may 
adversely  affect  GSCCs  comparison 
and  netting  activities.  The  Commission 
believes,  therefore,  that  GSCCs 
advanced  billing  procedure  should  be 
extended  for  an  additional  twelve 
months  to  help  ensure  that  GSCC 
remains  in  a  financially  sound  cash  flow 
position. 

ni.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act 

It  is  Therefore  Ordered,  jMirsuant  to 
section  19(bH2)  of  tiie  Act  tiiat  the 
proposed  rule  change.  SR-GSCC-ei-02, 


be,  and  hereby  is,  approved  on  a 
temporary  basis  until  )u)y  31, 1962. 
Margaret  H.  McFariud, 

Deputy  Secretary. 

[FR  Doc  91-18082  Filed  7-30-81;  8.-4S  am) 

BHJJNa  COOK  SOIO-tVM 


[RelesM  Na  34-29475;  File  No.  SR-PSE- 
91-221 

Self-Regulating  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Pacific  Stocli 
Exctiange,  Inc.,  Relating  to  an 
Extension  of  the  Exchange's  Lead 
liaricet  Maker  System  Pilot  Program 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Acf*]. 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  tiiat  on  June  21, 1991,  the  Pacific 
Stock  Exchange,  bic.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
(••Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  ID 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  horn  interested  persons. 

L  Self-Regulatory  Organiaation's 
Statement  of  the  Terms  of  Substance  of 
the  Ptopoeed  Rule  Change 

The  PSE  proposes  to  extend  for  one- 
year  its  Lead  Market  Maker  (~LMM") 
System  pilot  program.  The  Exchange's 
LMM  System  supplements  the  standard 
PSE  options  trading  pit  by  establishing 
LMMs  for  certain  opticms  classes.  In  a 
separate  filing,  the  Exchange  has 
proposed  amendments  to  its  LMM 
system,  but  the  Commission  at  this  time 
only  is  considering  an  extension  of  the 
existing  LMM  system.' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 

Change 

In  its  filing  with  the  Commission,  the 

self-regulatory  organization  included 
statements  concerning  the  purpose  ot 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 


*  See  Securities  Exchange  Act  ReleM*  Na  27687 
(January  «,  1980),  65  FR  tlSL 


■  See  Securities  ExchM^e  Act  Reieaac  No.  29a8S 
(April  5. 1991),  58  FR  14959  (File  No  SR-PSE-^-08). 
The  Commission  is  awaiting  a  response  from  the 
ExdMDge  on  aeveral  outatanding  lasues  before 
proceeding  with  this  rilbig. 
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prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  January  17, 1990,  the  Commission 
approved  on  a  pilot  basis,  a  PSE 
proposal  to  establish  an  LMM  system  in 
order  to  enhance  the  ability  of  the 
Exchange  to  compete  in  a  multiple 
trading  environment."  The  Exchange's 
LMM  system  is  designed  primarily  for 
new  options  classes  and  option  classes 
with  comparatively  low  volume.  Under 
the  existing  pilot  program,  members 
appointed  as  LMMs  assume 
responsibilities  and  acquire  rights  in 
their  appointed  options  classes  beyond 
the  obligations  and  rights  of  market 
makers  that  trade  In  the  same  options 
class.  In  addition  to  the  normal 
obligations  of  a  market  maker,  the  LMM 
must  assume  additional  obligations 
designed  to  strengthen  the  market 
making  in  the  designated  options 
classes.  The  LMM,  among  other  things, 
is  responsible  for  ensuring  the  accurate 
dissemination  of  market  quotations, 
determining  the  algorithm  for  the  PSE's 
Auto-Quote  System,  assuring  that  each 
market  quotation  is  honored  consistent 
with  minimum  obligations  established 
by  Exchange  rules,  and  must  participate 
in  applicable  automatic  execution 
systems.  Moreover,  an  LMM  must  be 
present  at  the  trading  post  for  his  LMM- 
designated  options  class  throughout 
every  trading  day. 

The  PSE  believes,  based  on  the  pilot's 
performance  over  the  past  year,  the 
LMM  system  has  improved  the  PSE's 
options  markets,  thereby  enhancing  the 
Exchange's  competitiveness.  Moreover, 
the  Exchange  indicates  that  it  has 
experienced  an  increase  in  the  number 
of  participants  in  the  program.  The 
Exchange,  rather  than  seeking 
permanent  approval  of  the  pilot 
program,  however,  proposes  a  one-year 
extension  in  order  to  be  able  to  evaluate 
better  the  effectiveness,  impact  and 
merits  of  the  LMM  program  as  well  as 
the  benefits  to  the  public  that  inure  from 
the  operation  of  the  pilot  program. 

The  PSE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act  in  that  it  will  facilitate 
transactions,  enhance  competition,  and 
will  promote  the  protection  of  investors 
and  the  public  interest. 


•  See  Securities  Exchange  Act  Rt!e<ise  No.  27631 
(January  17. 1990).  55  FR  2482. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested 
accelerated  approval  of  the  proposed 
rule  change  pursuant  to  section  19(b)(2) 
of  the  Act  in  order  that  the  program 
does  not  expire.  The  Commission  finds 
that  the  proposed  rule  change  to  extend 
the  pijot  program  for  an  additional  year 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  appHcable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  Section  6  and  the 
rules  and  requirements  thereunder.*  The 
Commission  concludes,  as  it  did  when 
approving  the  commencement  cf  the 
pilot  program,  that  the  PSE  proposal 
may  enhance  the  market-making 
mechanism  on  the  PSE,  thereby 
improving  the  markets  for  listed  options 
on  the  Exchange.  Specifically,  the 
Commission  believes  the  LMM  pilot  may 
improve  the  PSE's  market  making 
capabilities  by  creating  long-term 
commitments  to  options  classes. 
Moreover,  the  pilot  program  will 
continue  with  adequate  due  process 
safeguards  in  the  LMM  selection  and 
termination  procedures  and  retain 
procedures  that  prevent  the  misuse  of 
material  non-public  LMM  information 
by  either  an  LMM  or  a  broker-dealer 
affiliated  with  an  LMM.  The 
Commission  notes,  however,  that  before 
the  pilot  program  can  be  approved  on  a 
permanent  basis,  or  extended  again  on  a 
pilot  basis,  the  PSE  must  provide  the 
Commission  with  a  report  on  the 
operation  of  the  pilot  program  by  March 
31, 1992. 

Specifically,  before  requesting 
permanent  approval  or  further  extension 
of  the  pilot  program  the  PSE  must  submit 
by  March  31, 1992  a  pilot  program  report 
that  addresses:  (1)  Whether  Aere  have 
been  any  complaints  regarding  the 
operation  of  the  pilot;  (2)  whether  the 
PSE  has  taken  any  disciplinary  or 
performance  action  against  any  member 
due  to  the  operation  of  the  pilot:  (3)  the 


number  of  LMM's  involved  in  the  pilot: 
(4)  the  extent  to  which  the  pilot  has  been 
used  on  the  PSE.  (5)  whether  the  PSE 
has  terminated  or  replaced  an  LMM  and 
the  reasons  therefore;  (6)  the  impact  of 
the  pilot  on  the  bid/ask  spreads,  depth 
and  continuity  in  PSE  options  markets; 
and  (7)  whether  the  PSE  has  taken  any 
action  or  has  there  been  any  complaints 
against  LMMs  or  associated  broker- 
dealers  relating  to  improper  activity  as  a 
result  of  LMM  affiliations  with  upstairs 
firms. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register  because  the  PSE  has 
not  indicated  that  there  have  been  any 
problems  associated  with  the  operation 
of  the  LMM  system.  In  addition,  because 
the  Commission  has  not  received  any 
adverse  comments  concerning  the 
Exchange's  pilot  program,  the 
Commission  believes  good  cause  exists 
to  approve  the  extension  of  the  pilot 
program  on  an  accelerated  basis  to 
allow  it  to  continue  uninterrupted. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  21, 1991. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  (SR-PSE-91-22)  is 
approved  and,  accordingly,  the  Lead 
Market  Maker  pilot  program  is  extended 
until  July  31, 1992. 


'  15  U.S.C.  78f(bM5)  (1982). 


'  15  U.S.C.  786;bi(2)  (1982). 


For  the  Commistion,  by  th«  D 
Market  Regulatioa  pursuant  to 

authority. 

Dated:  July  23, 1991. 
Maigarct  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-18048  Filed  7-30-81 
BiujMe  caoc  W10-01-M 


[Release  Na  34-29480;  File  No 
91-29] 

Sel^R•guiatory  Organizatk 
of  Filing  of  Proposed  Rule  ( 
PhlladetpMa  Stock  ExchaiK 
Relating  to  Required  Staffta 
Equity  Floor 

July  24. 1991. 

Pursuant  to  section  19(b)(l 
Securities  Exchange  Act  of  1 
15  U.S.C.  788(b)(1).  noUce  is  1 
given  that  on  July  12, 1991.  tt 
Philadelphia  Stock  Exchange 
("Phlx"  or  "Exchange")  filed 
Securities  and  Exchange  Cor 
("Commission")  the  proposei 
change  as  described  in  heme 
below,  which  Items  have  bee 
by  the  self-regulatory  organi: 
Commission  is  publishing  thi 
soHcit  comments  on  the  prop 
change  from  interested  perso 

I.  Self-Regulatory  Organizatii 
Statement  of  the  Terms  of  Su 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  adop 
Equity  Floor  Procedure  Advi< 
E-E-1— Required  Staffing  of 
Floor.        j  I 

II.  Self-Regulatory  Organizat 
Statement  oi  the  Purpose  of. 
Statutory  Basis  for,  the  Propc 
Change 

In  its  filing  with  the  Commj 
self-regulatory  organization  i 
statements  concerning  the  pu 
and  basis  for  the  proposed  nj 
and  discussed  any  comments 
on  the  proposed  rule  change, 
these  statements  may  be  exai 
the  places  specified  in  Item  F 
The  self-regidatory  organizati 
prepared  summaries,  set  fortl 
sections  A,  B.  and  C  below,  o 
significant  aspects  of  such  »ti 

A.  Self-Regulatory  Organizat. 
Statement  of  the  Purpose  of,  c 
Statutory  Basis  for,  the  Propo 
Change 

The  purpose  of  the  propose 
to  govern  the  staffing  requirei 
the  Exchange's  equity  floor.  T 
requires  that  each  specialist  a 
brokerage  unit  have  a  firm 
representative  present  on  the 
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number  of  LMM'b  involved  in  the  pilot: 
(4)  the  extent  to  which  the  pilot  has  been 
used  on  the  PSE,  (5)  whether  the  PSE 
has  terminated  or  replaced  an  LMM  and 
the  reasons  therefore;  (6)  the  impact  of 
the  pilot  on  the  bid/ask  spreads,  depth 
and  continuity  in  PSE  options  markets: 
and  (7)  whether  the  PSE  has  taken  any 
action  or  has  there  been  any  complaints 
against  LMMs  or  associated  broker- 
dealers  relating  to  improper  activity  as  a 
result  of  LMM  affiliations  with  upstairs 
firms. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register  because  the  PSE  has 
not  indicated  that  there  have  been  any 
problems  associated  with  the  operation 
of  the  LMM  system.  In  addition,  because 
the  Commission  has  not  received  any 
adverse  comments  concerning  the 
Exchange's  pilot  program,  the 
Commission  believes  good  cause  exists 
to  approve  the  extension  of  the  pilot 
program  on  an  accelerated  basis  to 
allow  it  to  continue  uninterrupted. 

rV.  Solidtadon  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  21, 1991. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  (SR-PSE-91-22)  is 
approved  and,  accordingly,  the  Lead 
Market  Maker  pilot  program  is  extended 
until  July  31. 1992. 


For  the  Commistioa,  by  ttw  Divisioo  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Dated:  July  23, 1991. 
Margaret  H.  McFatiand, 
Deputy  Secretary. 

(PR  Doc.  9V-1804a  Filed  7-30-81: 8:45  ajnj 
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•  15  U.S.C.  786;b)(2)  (1982). 


[ReiMM  Na  34-29430;  File  No.  SR-Phix- 
91-291 

Setf-Regulatory  Organizations;  Notice 
of  FUlng  of  Proposed  Rule  Ctumge  by 
Philadelphia  Stocic  Exchange,  Inc. 
Relating  to  Required  Staffing  of  the 
Equity  Floor 

July  24. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("AcV'J, 
15  U.S.C.  788(b)(1).  noUce  is  hereby 
given  that  on  July  12, 1991.  the 
Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  adopt  Phlx 
Equity  Floor  Procedure  Advice  ("EFPA"J 
E-E-1— Required  Staffing  of  Equity 
Floor.        1 1 

n.  Self-Regulatory  Organization's 
Statement  tA  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  Uie  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  advice  Is 
to  govern  the  staffing  requirements  of 
the  Exchange's  equity  floor.  The  advice 
requires  that  each  specialist  and  floor 
brokerage  unit  have  a  firm 
representative  present  on  the  trading 


floor  thirty  (30)  minutes  prior  to  the 
opening  of  trading  as  well  as  thirty  (30) 
minutes  after  the  close  of  trading. 

The  proposed  advice  would  further 
require  that  the  firm  representative  be 
authorized  to  make  appropriate  changes 
and  corrections  to  trades  made  or 
guaranteed  by  such  specialist  unit  or 
floor  brokerage  unit. 

The  follo*ving  fine  schedule  would  be 
imposed  for  violations  of  the  above- 
proposed  staffing  requirements: 
1st  Occurrence — Warning 
2nd  Occurrence — $100.00 
3rd  Occurrence — $250.00 
4th  and  Thereafter — Sanction  is 

discretionary  with  Business  Conduct 

Committee 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  fi^e  and  open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  sohcited 

or  received. 

m.  Date  of  En^ectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argmnents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fiftii  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 


the  proposed  rule  change  diat  are  filed 
with  the  Conunission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  witiiheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Sti^et.  NW.,  Washington,  DC 
20549.  Copies  of  such  fiKng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No.  SR- 
Phlx-91-29  and  should  be  submitted  by 
August  21, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc  91-18047  Filed  7-30-91;  8:45  am) 
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IReteasa  No.  IC-18249;  Intl  SartM  Rslaasa 
No.299;8t2-740«I 

Credit  Local  de  Franco— CAECL,  SJL, 
and  CLF  Finance  Company; 
Application 

July  24. 1991. 

aqency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act "). 

APPUCANTS:  Credit  Local  de  France— 
CAECL,  SJK.  ("Credit  Local "),  a 
corporation  organized  under  the  laws  of 
the  French  Republic  and  the  CLF 
Finance  Company  ("CLF  Finance"),  a 
finance  corporation  organized  under  the 
laws  of  the  State  of  Delaware  as  a 
wholly-owned  subsidiary  of  Credit 
Local. 

RELEVANT  1940  ACT  SECTIONS:  Order 

requested  under  section  6(c)  for  an 
exemption  from  all  provisions  of  the 
1940  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  under  section  6{c)  of  the 
1940  Act  exempting  each  of  them  from 
all  provisions  of  the  1940  Act.  The 
requested  exemption  would  permit 
appUcants  to  issue  and  sell  in  the  United 
States  dollar  denominated  commercia* 
paper  notes  ("Commercial  Paper")  and 
dollar  denominated  debt  securities  of 
nine  months  or  longer  ("Long  Term 
Debt"). 

nUNO  DATE:  The  application  was  filed 
on  September  25, 1980,  and  amended  on 
August  24, 1990,  February  2a  1991,  and 
July  18, 1991. 
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HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  22, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC.  20549; 
Applicants,  c/o  Gerrit  GiUis.  Mudge 
Rose  Guthrie  Alexander  &  Femdon,  180 
Maiden  Lane.  New  York,  New  York 
10038. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  G.  Sheehan.  Staff  Attorney, 
(202)  272-7324,  or  Stephanie  M.  Monaco, 
Branch  Chief,  (202)  272-3022  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representatives 

1.  Credit  Local  was  established  in 
1982  under  French  corporate  law  as  a 
stock  corporation  ("societe  anonyme"). 
by  the  Republic  of  France  (the  "State") 
as  a  successor  to  Caisse  d'Aide  a  1' 
Equipement  des  Collectivites  Locales 
("CAECL").  an  instrumentality  of  the 
State,  to  provide  financial  resources  for 
local  development  through  credit  and 
financial  transactions.  Such  transactions 
principally  consist  of  the  extension  of 
medium  and  long-term  credit  to  a 
variety  of  public  authorities, 
municipalities,  groups  of  municipalities, 
departments,  overseas  territories,  public 
institutions  and  organizations  generally 
enjoying  the  guarantee  of  local 
authorities,  as  well  as  private  entities 
involved  in  the  development,  owmership 
and/or  operation  of  projects  intended  to 
benefit  these  local  government  entities. 
Credit  Local  additionally  has  the  status 
of  a  "specialized  financial  institution" 
under  French  banking  law.  one  of  six 
categories  of  credit  establishments,  or 
banking  institutions,  under  the  French 
Banking  Act  of  1984. 

2.  Credit  Local  is  the  major  source  of 
financing  for  local  development  In 
France,  accounting  for  44%  of  long  term 


loans  to.  or  for  the  benefit  of.  the  local 
sector  in  1989.  Credit  Local  was  also 
France's  second  largest  bond  issuer 
(second  only  to  the  State)  in  1989. 

3.  As  of  December  31. 1989.  Credit 
Local  had  total  assets  of  approximately 
French  Francs  ("FF")  214.5  billion  (U.S. 
$37.1  billion),  approximately  88.3%  of 
which  consisted  of  customer  loans.  For 
the  fiscal  year  ended  December  31. 1989. 
Credit  Local  had  net  income  (after 
provisions  for  income  taxes,  general  and 
administrative  expenses,  and  net 
allocation  of  reserves)  of  FF  899.0 
million  (U.S.  $155.3  million). 

4.  The  State,  directly  or  through 
government-controlled  entities, 
including  Caisse  des  Depots  et 
Consignations,  an  instrumentality  of  the 
State  and  one  of  the  world's  largest 
financial  institutions  ("CDC"),  controls 
in  excess  of  72.5%  of  Credit  Local's 
equity  capital.  In  addition  to  its  equity 
capital.  Credit  Local's  principal  sources 
of  funds  are  domestic  borrowings  and 
proceeds  from  the  issuance  and  sale  of 
its  bonds  in  French  and  foreign  markets. 
Credit  Local's  bonds  denominated  in 
French  Francs  and  in  other  currencies 
are  respectively  listed  on  the  Bourse  de 
Paris  and  the  Luxembourg  Exchange, 
and  presently  have  the  highest  rating  of 
both  Moody's  Investor  Service  (Aaa) 
and  Standard  &  Poor's  Corporation 
(AAA).  As  of  December  31. 1989.  Credit 
Local  had  approximately  FF  161.2  billion 
(U.S.  $27.9  billion)  principal  amount  of 
bonds  outstanding,  an  amount 
approximately  equal  to  71%  of  its  total 
liabilities  and  shareholders'  equity. 

5.  Credit  Local  carries  on  virtually  all 
of  the  banking  activities  carried  on  by  a 
traditional  full  service  bank  in  France, 
but  with  a  more  limited  customer  base 
comprised  of  governmental  entities  and 
private  entities  involved  in  local 
development.  Credit  Local  is  barred 
from  accepting  from  the  general  public 
demand  deposits  or  deposits  of  less  than 
two  years.  However,  it  is  permitted  to. 
and  does,  accept  demand  and  other 
short-term  deposits  from  other  banking 
and  financial  institutions. 

6.  Credit  Local  operates  under  the 
supervision  of  the  National  Court  of 
Accounts  ("Cour  des  Comptes")  and 
benefits  from  the  State  networks 

('  Comptables  Publics")  for  the  payment 
and  recovery  of  its  loans.  Credit  Local 
has  two  boards,  a  Supervisory  Board 
("Counseil  de  Surveillance"), 
responsible  for  the  overall  supervision 
of  Credit  Local,  and  a  Directorate 
("Directoire"),  responsible  for  executive 
management,  including  strategy  and 
operations.  Credit  Local  also  has  six 
monitors  who  are  elected  by 
shareholders  for  three-year  terms  to  act 
in  an  advisory  capacity  on  the 


Supervisory  Board  to  ensure  that  Credit 
Local's  activities  are  in  accordance  with 
its  public  purpose  mission.  Such 
monitors  attend  Supervisory  Board 
meetings  In  a  non-voting  capacity.  Six  of 
the  twelve  members  of  the  Supervisory 
Board  of  Credit  Local  are  State 
governmental  representatives  and  three 
arc  representatives  of  instrumentalities 
of  the  State.  Five  of  its  six  monitors  are 
representatives  of  the  State,  its 
instruirentalities.  or  local  governments. 
In  addition,  a  formal  representative  of 
the  State  ("Commissaire  du 
Gouvemement")  is  appointed  by  the 
Ministry  of  the  Economy,  Finance  and 
Budget  to  attend  all  meetings  of  Credit 
Local's  Directorate,  its  Supervisory 
Board,  and  its  shareholders  to  ensure 
that  Credit  Local's  activities  are  carried 
out  in  accordance  with  its  public 
interest  mission  and  applicable  law.  To 
that  end.  the  Commissaire  du 
Gouvemement  has  veto  power  over  any 
decision  made  by  Credit  Local's 
Directorate.  Supervisory  Board  or 
shareholders. 

7.  As  a  specialized  financial 
institution,  Credit  Local  is  subject  to 
virtually  all  of  the  rules  and  regulations 
of  the  various  baiik  regulatory  bodies  in 
France  applicable  to  French  banking 
institutions.  These  include  the  following: 

a.  Licensing  Requirements — All  Frencli 
credit  establishments  are  subject  to  licensing 
requirements,  including  requirements  with 
regard  to  an  applicant's  legal  structure, 
capitalization,  program  of  activities,  technical 
and  financial  means,  the  quality  of  its 
members  and  guarantors,  and  the 
professional  and  moral  qualifications  of 
prospective  management.  License 
applications  are  considered  and  determined 
by  the  Committee  on  Credit  Establishments, 
which  also  has  revocation  aiitliority. 

b.  Restrictions  on  Non-banking 
Activities — Licensed  credit  establishments 
may  not  engage  in  non-banking  activities  on 
a  regular  basis,  other  than  a  limited  number 
of  non-banking  activities  determined  by  the 
Bank  Regulatory  Committee.  Regulations 
limit  aggregate  revenues  from  surh  non- 
banking  activities  to  10%  of  total  net  revenues 
from  banking  activities. 

c.  Permanent  Resounes  Ratio — Beginning 
December  31. 1091.  all  credit  establishments 
will  be  required  to  maintain  a  minimum  ratio 
of  60%  between  amounts  representing 
shareholder  equity  and  related  items  and 
amounts  representing  certain  Hxed  and  long- 
term  assets. 

d.  Risk  Coverage  Ratio — Credit 
establishments  must  maintain  a  minimum 
ratio  of  5%  between  amounts  representing  net 
shareholder  equity  and  the  sum  of  the 
weighted  values  of  various  categories  of 
risks.  While  the  required  ratio  is  presently  set 
at  5%,  France  is  one  of  10  nations  to  approve 
the  report  of  the  European  Economic 
Community's  ("E.E.C.")  Cooke  Committee 
which  would  require  credit  establishments  of 


E.E.C.  member  states  to  maintaii 
end  1992,  total  capital  amountin] 
8%  of  risk-adjusted  assets.  Franc 
Implement  at  least  the  minimum 
capital  adequacy  proposed  by  th 
Committee.  Credit  Local's  capita 
as  of  December  31. 1989  was  21.E 

e.  Diversification  of  Risks— T) 
of  a  credit  establishment's  loans 
portion  of  certain  other  credits  (' 
a  single  customer  may  not  excee 
credit  establishment's  net  sharch 
equity.  This  ratio  only  applies.  h( 
aggregate  of  the  credit  establishr 
risques  with  a  single  customer  e> 
of  the  credit  establishment's  tota 
with  all  customers  or  (ii)  50%  of  t 
amount  of  loans  received  by  sue) 
a  credit  establishment  has  risque 
customer  exceeding  15%  of  the  ci 
establishment's  net  shareholders 
aggregate  amount  of  risques  with 
customers  may  not  exceed  eight  i 
credit  establishment's  shareholdf 

f.  Liquidity  Ratio— A  liquidity  i 
requires  all  credit  establishments 
a  weighted  total  of  certain  short-i 
hquid  assets  el  least  equal  to  the 
total  of  its  demand  and  short-ten 
regardless  of  the  currency  in  whi( 
denominated. 

g.  Solvency  Ratio — Each  Frenc 
establishment  must  maintain  a  sc 
such  that  shareholders'  equity  is  i 
least  8%  of  weighted  risks. 

h.  Reserve  Requirements — Crei 
establishments  are  required  to  mi 
deposit  in  non-interest  bearing  re 
accounts  with  the  Bank  of  France 
percentage  of  various  categories  ( 
and  short-term  deposits.  These  pe 
which  are  fixed  by  the  Bank  of  Fr 
calculated  monthly,  are  currently 
of  demand  deposits.  2.0%  of  pass! 
account  deposits,  and  0.5%  of  varl 
of  time  deposits  with  maturities  u 
years. 

i.  Limitations  on  Interest— Crei 
banking  operations  are  also  signii 
affected  by  monetary  policies  esti 
from  time  to  time  by  the  Ministry 
Economy.  Finance  and  Budget  an( 
implemented  by  the  Bank  of  Fran( 
present,  such  policies  include  a  pi 
interest  on  all  demand  deposits  ai 
deposits  with  a  maturity  of  less  th 
month.  Banking  operations,  partic 
fixing  of  short-term  interest  rates, 
affected  in  practice  by  the  Bank  o 
fixing  of  the  rates  at  which  it  will 
the  French  domestic  interbank  ma 

J.  Restrictions  on  Investments— 
establishments  are  subject  to  retri 
equity  investments.  With  limited  c 
such  investments  may  not  exceed 
the  following  ratios:  (i)  15%  betwe 
amount  of  each  participation  and 
establishments  own  shareholders' 
(ii)  60%  between  all  participations 
and  the  credit  establishment's  owi 
shareholders'  equity. 

k.  Accounting  Rules — Credit 
establishments  are  subject  to  spec 
accounting  rules,  including:  specifi 
of  presenting  financial  statements; 
requirement  to  consolidate  with  ol 
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Supervisory  Board  to  ensure  that  Credit 
Local's  activities  are  in  accordance  with 
its  public  purpose  mission.  Such 
monitors  attend  Supervisory  Board 
meetings  In  a  non-voting  capacity.  Six  of 
the  twelve  members  of  the  Super\isory 
Board  of  Credit  Local  are  State 
governmental  representatives  and  three 
arc  representatives  of  instrumentalities 
of  the  State.  Five  of  its  six  monitors  are 
representatives  of  the  State,  its 
instrun:entahties.  or  local  governments. 
In  addition,  a  formal  representative  of 
the  State  ("Commissaire  du 
Gouvemement")  is  appointed  by  the 
Ministry  of  the  Economy.  Finance  and 
Budget  to  attend  all  meetings  of  Credit 
Local's  Directorate,  its  Supervisory 
Board,  and  its  shareholders  to  ensure 
that  Credit  Local's  activities  are  carried 
out  in  accordance  with  its  public 
interest  mission  and  applicable  law.  To 
that  end.  the  Commissaire  du 
Gouvemement  has  veto  power  over  any 
decision  made  by  Credit  Local's 
Directorate.  Supervisory  Board  or 
shareholders. 

7.  As  a  specialized  financial 
institution.  Credit  Local  is  subject  to 
virtually  all  of  ihe  rules  and  regulations 
of  the  various  baiik  regulatory  bodies  in 
France  applicable  to  French  banking 
institutions.  These  include  the  following: 

a.  Licensing  Requirements — All  Frencli 
credit  establishments  are  subject  to  licensing 
requirements,  including  requirements  with 
regard  to  an  applicant's  legal  structure, 
capitalization,  program  of  activities,  technical 
and  Tmancial  means,  the  quality  of  its 
members  and  guarantors,  and  the 
professional  and  moral  qualifications  of 
prospective  management.  License 
applications  are  considered  and  determined 
by  the  Committee  on  Credit  Establishments, 
which  also  has  revocation  aiitliority. 

b.  Restrictions  on  Non-banking 
Activities — Licensed  credit  establishments 
may  not  engage  in  non-banking  activities  on 
a  regular  basis,  other  than  a  limited  number 
of  non-banking  activities  determined  by  the 
Bank  Regulatory  Committee.  Regulations 
limit  aggregate  revenues  from  surh  non- 
banking  activities  to  10%  of  total  net  revenues 
from  banking  activities. 

c.  Permanent  Resounes  Ratio — Beginning 
December  31. 1991,  all  credit  establishments 
will  be  required  to  maintain  a  minimum  ratio 
of  60%  between  amounts  representing 
shareholder  equity  and  related  items  and 
amounts  representing  certain  Hxed  and  long- 
term  assets. 

d.  Risk  Coverage  Ratio — Credit 
establishments  must  maintain  a  minimum 
ratio  of  5%  between  amounts  representing  net 
shareholder  equity  and  the  sum  of  the 
weighted  values  of  various  categories  of 
risks.  While  the  required  ratio  is  presently  set 
at  5%,  France  is  one  of  10  nations  to  approve 
the  report  of  the  European  Economic 
Community's  ("E.E.C.")  Cooke  Committee 
which  would  require  credit  establishments  of 


E.E.C.  member  states  to  maintain,  by  year 
end  1992,  total  capital  amounting  to  at  least 
8%  of  risk-adjusted  assets.  France  will 
Implement  at  least  the  minimum  standard  of 
capital  adequacy  proposed  by  the  Cooke 
Committee.  Credit  Local's  capital  adequacy 
as  of  December  31. 1989  was  21.57%. 

e.  Diversification  of  Risks— The  aggregate 
of  a  credit  establishment's  loans  and  a 
portion  of  certain  other  credits  ("risques")  to 
a  single  customer  may  not  exceed  40%  of  the 
credit  establishment's  net  shareholders' 
equity.  This  ratio  only  applies,  however,  if  the 
aggregate  of  the  credit  establishment's 
risques  with  a  single  customer  exceeds  (i)  5% 
of  the  credit  establishment's  total  risques 
with  all  customers  or  (ii)  50%  of  the  total 
amount  of  loans  received  by  such  customer.  If 
a  credit  establishment  has  risques  with  any 
customer  exceeding  15%  of  the  credit 
estabUshment's  net  shareholders'  equity,  the 
aggregate  amount  of  risques  with  all  such 
customers  may  not  exceed  eight  times  the 
credit  establishment's  shareholders'  equity. 

f.  Liquidity  Ratii>—A  liquidity  ratio 
requires  all  credit  establishments  to  maintain 
a  weighted  total  of  certain  short-term  and 
liquid  assets  el  least  equal  to  the  weighted 
total  of  its  demand  and  short-term  liabilities 
regardless  of  the  currency  in  which  they  are 
denominated. 

g.  Solvency  Ratio— Each  French  credit 
establishment  must  maintain  a  solvency  ratio 
such  that  shareholders'  equity  is  equal  to  at 
least  8%  of  weighted  risks. 

h.  Reserve  Requirements— Cn^t 
establishments  are  required  to  maintain  on 
deposit  in  non-interest  bearing  reserve 
accounts  with  the  Bank  of  France  a 
percentage  of  various  categories  of  demand 
and  short-term  deposits.  These  percentages, 
which  are  fixed  by  the  Bank  of  France  and 
calculated  monthly,  are  currently  set  at  5.5% 
of  demand  deposits.  2.0%  of  passbook 
account  deposits,  and  0.5%  of  various  kinds 
of  time  deposits  with  maturities  up  to  two 
years. 

i.  Limitations  on  Interest— CndiX  Local's 
banking  operations  are  also  significantly 
affected  by  monetary  policies  established 
from  time  to  time  by  the  Ministry  of  the 
Economy.  Finance  and  Budget  and 
implemented  by  the  Bank  of  France.  At 
present,  such  policies  include  a  prohibition  of 
interest  on  all  demand  deposits  and  on 
deposits  with  a  maturity  of  less  than  one 
month.  Banking  operations,  particularly  the 
fixing  of  short-term  interest  rates,  are  also 
affected  in  practice  by  the  Bank  of  France's 
fixing  of  the  rates  at  which  it  will  intervene  In 
the  French  domestic  interbank  market. 

J.  Restrictions  on  Investments — Credit 
establishments  are  subject  to  retrictions  on 
equity  investments.  With  limited  exceptions, 
such  investments  may  not  exceed  either  of 
the  following  ratios:  (i)  15%  between  the 
amount  of  each  participation  and  the  credit 
establishments  own  shareholders'  equity;  of 
(ii)  60%  between  all  participations  combined 
and  the  credit  establishment's  own 
shareholders'  equity. 

k.  Accounting  Rules— Cre&iX 
establishments  are  subject  to  special 
accounting  rules,  including:  BpeciHc  methods, 
of  presenting  financial  statements;  a 
requirement  to  consolidate  with  other  entities 
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controlled  singly  or  jointly  by  them  or  in 
which  they  control  at  least  20%  of  the  voting 
rights;  a  requirement  that  the  fiscal  year 
correspond  to  the  calendar  year  a 
requirement  that  audited  accounts  be 
available  no  later  than  May  31  of  the 
following  year;  a  requirement  that  financial 
statements  be  filed  regularly  with  the 
Banking  Commission;  and  a  requirement  that 
financial  statements  be  published  in  a  legal 
publication. 

1.  Shareholder  and  Interbank  Assistance  to 
Tivubled  Institutions:  The  Bank  of  France 
has  the  right  to  call  on  shareholders  of 
troubled  credit  establishments  to  fund  the 
credit  establishment  in  an  amount  which  may 
exceed  their  initial  capita!  rontribution  to 
such  credit  establishment.  Moreover,  when 
warranted  to  protect  the  interests  of 
depositors  and  other  third  parties,  or  to 
assure  the  functioning  of  the  banking  system 
or  preserve  the  reputation  of  the  financial 
market,  the  Bank  of  France  may  call  on  other 
credit  establishments  to  provide  necessary 
financial  assistance. 

8.  In  addition  to  regulation  under 
French  law  by  French  authorities,  Credit 
Local,  is  also  subject  to  regulations 
promulgated  by  the  EEC  establishing 
certain  minimum  requirements  (e.g.. 
capital  adequacy  ratios]  which  must  be 
applied  by  member  states  before  they 
authorize  a  credit  institution  to 
commence  operations. 

9.  CLF  Finance  is  a  wholly-owned 
finance  subsidiary  to  Credit  Local 
established  under  the  laws  of  the  State 
of  Delaware.  CLF  Finance  was 
established  solely  to  make  offerings  in 
the  United  States  of  Commercial  Paper 
and  Long-Term  Debt  to  assist  Credit 
Local  in  the  financing  of  its  business, 
CLF  Finance  will  not  publicly  offer  its 
common  stock  or  any  other  equity 
security. 

10.  Credit  Local  de  France.  CAECL 
S.A.,  New  York  agency  (the  "New  York 
Agency")  is  an  agency  of  Credit  Local 
established  under  the  New  York  Stale 
Banking  Law.  The  New  York  Agency 
was  established  primarily  to  provide 
credit  enhancement  facilities,  by  way  of 
letters  of  credit,  to  United  States 
municipal  bond  issuers,  as  well  as 
liquidity  facilities  which  are  frequently 
incident  to  such  letters  of  credit.  The 
New  York  Agency  was  also  established 
to  provide  medium  and  long  term  loans 
to  large  infrastructure  projects  or 
commercial  projects  which  are  generally 
designed  to  promote  a  public  purpose,* 


>  The  New  York  Agency  U  not  an  applicant 
becauM,  In  the  opinion  of  counMl.  for  the  limited 
purpose  of  Issuing  its  tecuritiea,  it  qualifies  a*  a 
"bank"  under  secUon  2(a)(5)(C)  of  the  IMO  Act,  and 
ii  excepted  from  the  registration  requlrementa  of  the 
1940  Act  under  Invettment  Company  Act  Release 
No.  17681  (August  17. 1960). 


11.  Applicants  seek  an  order  under 
section  6(c)  of  the  1940  Act  exempting 
them  from  all  provisions  of  the  1940  Act 
to  permit  them  to  issue  and  sell 
Commercial  Paper  and  Long-Term  Debt 
in  the  United  States.  Net  proceeds  of  the 
issuance  of  Commercial  Paper  and  Long- 
Term  Debt  by  Credit  Local  will  be 
utilized  in  furtherance  of  its  public 
purpose.  Net  proceeds  of  the  issuance  of 
Commercial  Paper  and  Long  Term  Debt 
by  CLF  Finance  will  be  advanced  to.  or 
invested  in.  only  Credit  Local  or  entities 
controlled  by  Credit  Local,  including  its 
branches  or  agencies,  or  temporary 
investments  of  a  kind  permitted  for 
"finance  subsidiaries"  under  rule  3a- 
5(a)  under  the  1940  Act. 

12.  Each  applicant  represents  that  the 
issuance  andsale  by  either  of  them  of 
any  Commercial  Paper  will  comply  with 
the  exemption  from  registration  under 
the  Securities  Act  of  1933  (the  "1933 
Act"),  afforded  by  either  section  3(a)(3) 
of  the  1933  Act  or  section  4(2)  of  the  1933 
Act.  including  regulation  D  ur  rule  144A 
promulgated  thereunder  or.  if  carrying 
the  additional  guarantee  of  the  New 
York  Agency,  the  exemption  afforded  by 
section  3(a)(2)  of  the  1933  Act.  Each 
applicant  further  represents  that  the 
issuance  and  sale  by  either  of  them  of 
any  Long-Term  debt  will  take  the  form 
of  one  or  more  privately  negotiated 
transactions  structured  to  comply  with 
the  exemption  from  registration  under 
the  1933  Act  afforded  by  section  4(2)  of 
the  1933  Act.  including  regulation  D  or 
rule  144A  promulgated  thereunder  or.  if 
carrying  the  additional  guarantee  of  the 
New  York  Agency,  the  exemption 
afforded  by  section  3(a)(2)  of  the  1933 
Act.  or  pursuant  to  a  registration 
statement  filed  under  the  1933  Act. 

13.  Each  applicant  represents  that  it 
will  not  offer,  issue  or  sell  any  of  its 
Commercial  Paper  or  Long-Term  Debt 
prior  to  receiving  an  opinion  from 
United  States  counsel  to  the  effect  that 
the  proposed  offering  is  exempt  or  that  a 
registration  statement  with  respect  to 
such  debt  has  been  declared  effective 
under  the  1933  Act.  The  applicants  do 
not  request  that  the  Commission  review 
or  approve  of  counsel's  opinion 
regarding  the  availability  of  an 
exemption  for  the  Commercial  Paper  or 
Long-Term  Debt  under  the  1933  Act. 

14.  Each  applicant  further  represents 
that  prior  to  its  issuance  of  Commercial 
Paper  or  Long-Term  Debt  the 
Commercial  Paper  or  Long-Term  Debt 
will  have  received  one  of  the  three 
highest  investment  grade  ratings  from  at 
least  one  nationally  recognized 
statistical  rating  organization.  No  such 
rating  shall  be  required,  however,  for 
placements  of  applicants'  Long-Term 
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Debt  made  pursuant  to  an  exemption 
under  section  4(2)  of  the  1933  Act, 
including  regulation  D  or  rule  144A 
thereunder,  or  pursuant  to  an  exemption 
under  section  3(a)(2)  of  the  1933  Act  if 
such  Long-Term  Debt  is  additionally 
guaranteed  by  the  New  York  Agency. 

15.  Each  appUcant  represents  that 
each  dealer  in  its  Commercial  Paper  will 
furnish  to  each  purchaser  thereof,  at  or 
prior  to  the  time  of  purchase,  a 
memorandum  (the  "Dealer 
Memorandimi")  (i)  describing  the 
business  of  Credit  Local,  and,  in  the 
case  of  Commercial  Paper  issued  by  CLF 
Finance,  also  describing  its  business, 
and  (ii)  providing  the  most  recent 
financial  Information  for  Credit  Local 
and.  in  the  case  of  CLF  Finance,  also 
providing  the  most  recent  financial 
information  for  CLF  Finance  based,  in 
each  case,  to  the  extent  required,  on  the 
respective  audited  financial  statements 
of  each.  Credit  Local's  financial 
information  will  include  its  most  recent 
fiscal  year-end  balance  sheet  and 
statement  of  income  for  the  entire  Hscal 
year,  updated  as  necessary, 
accompanied  by  a  brief  description  of 
the  material  differences  in  the 
accounting  principles  appUed  by  Credit 
Local's  statutory  accountants  and 
generally  accepted  accounting  principles 
as  used  in  the  United  States.  Such 
documents  will  be  updated  promptly  to 
reflect  material  changes  in  the  financial 
status  of  Credit  Local,  and  in  the  case  of 
CLF  Finance,  also  updated  to  reflect 
material  changes  in  its  financial  status, 
and  will  be  at  least  as  comprehensive  as 
memoranda  customarily  used  in  offering 
commercial  paper  and/or  medium  or 
long  term  debt  in  the  United  States.  Any 
offering  of  Long-Terra  Debt  will  be 
effected  on  the  basis  of  disclosure 
documents  at  least  as  comprehensive  in 
their  description  of  the  applicants,  their 
respective  businesses  and  financial 
statements,  as  the  Dealer  Memorandum. 
However,  in  the  case  of  an  offering 
made  pursuant  to  a  registration 
statement  under  the  1933  Act.  the 
offering  will  be  made  on  the  basis  of 
disclosure  documents  appropriate  for 
such  registration  and  under  an  indentiu^ 
complying  with  and  qualifying  under  the 
Trust  Indenture  Act  of  1939,  as 
amended. 

Applicants'  Legal  Conclusions 

1.  Credit  Local  is  submitting  an 
application  for  an  order  exempting  it 
from  all  provisions  of  the  1940  Act  and 
covering  the  offer  and  sale  in  the  United 
States  of  its  debt  secvirities.  as  further 
described  in  the  application,  because  of 
the  uncertainty  that  exists  as  to  whether 
an  entity  such  as  Credit  Local  could  be 
classified  as  an  "investment  company" 


under  the  1940  Act  despite  its 
performance  of  virtually  all  activities  of 
a  traditional  commercial  bank  in  France 
other  than  the  acceptance  of  demand 
deposits  from  the  public  at  large  and  the 
fact  that  it  is  subject  to  virtually  all  of 
the  rules  and  regulations  of  the  French 
banking  regulatory  authorities  which  are 
applicable  to  traditional  full  service 
banks  in  France,  and  despite  its  public 
purpose  and  institutionalized 
relationship  with,  and  supervision  by 
departments  and  agencies  of,  the  State. 
In  addition,  CLF  Finance's  right  to 
receive  repayment  of  the  advances 
made  to  Credit  Local  or  entities 
controlled  by  Credit  Local,  which  would 
constitute  virtually  all  of  CLF  Finance's 
assets,  could  be  deemed  to  be 
"investment  securities"  under  the  1940 
Act  Since  CLF  Finance  does  not  qualify 
as  a  "finance  subsidiary  of  a  foreign 
bank"  under  rule  6o-9(b)(l).  it  may  be 
deemed  to  be  an  "investment  company" 
under  the  1940  Act. 

2.  Applicants  believe  that  (a)  the 
banking  activities  which  Credit  Local 
performs  and  the  extensive  regulation  to 
which  Credit  Local  is  subject  under 
French  banking  laws,  and  (b)  the  public 
purposes  Credit  Local  serves,  the 
owTiership,  control  and  supervision  of 
Credit  Local  by  the  French  government 
and  Credit  Local's  status  as  a  major 
financial  institution,  each  provides  an 
appropriate  basis  on  which  the 
Commission  may  grant  relief  to  Credit 
Local  and  CLF  Finance  under  section 
6(c)  of  the  1940  Act. 

3.  Applicants  further  believe  that  the 
policy  considerations  and  rationale 
which  formed  the  basis  for  the  adoption 
of  rule  6c-9  promulgated  under  the  1940 
Act  extend  equally  to  Credit  Local  and 
CLF  Finance,  since  the  only  factor  which 
precludes  reliance  by  the  applicants 
upon  rule  6c-0  is  the  prohibition  under 
French  law  against  the  acceptance  by 
specialized  financial  institutions  such  as 
Credit  Local  of  demand  deposits  or 
deposits  of  less  than  two  years  from  the 
pubhc  at  large. 

4.  Applicants  contend  that  the 
requested  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act 

Conditions  to  the  Requested  Relief 

Applicants  agree  to  the  following  as 
conditions  to  the  requested  relief: 

1.  Any  Commercial  Paper  or  Long-Term 
Debt  issued  by  either  applicant  will  be  direct 
obligations  of  the  applicable  applicant. 

2.  Any  Commercial  Paper  or  Long-Term 
Debt  issued  by  CLF  Finance  will  be 
unconditionally  guaranteed  by  Credit  Local 


and,  under  certain  circumstances,  described 
below,  also  by  the  New  York  Agency  as  to 
the  payment  of  principal.  Interest  and 
premium  and  sinking  fund  payments,  if  any. 
on  such  debt  securities  (except  that  the 
guarantee  may  l)e  subordinated  in  right  of 
payment  to  other  debt  of  Credit  Local).  Such 
guarantees  will  be  fuU.  complete  and 
unconditional  obligations  of  Credit  Local  for 
which  its  full  faith  and  credit  will  be 
absolutely  pledged  (whether  directly 
guaranteed  by  Credit  Local  or  additionally 
guaranteed  by  the  New  York  Agency). 
Seauities  Issued  by  Credit  Local  or  CLF 
Finance  which  will  bear  the  additional 
*  separate  guarantee  of  the  New  York  Agency 
will  only  be  issued  under  circumstances 
where  the  exemption  provided  for  by  section 
3(a)(2)  of  the  1933  Act  for  securities  "issued 
or  guaranteed  by  a  bank"  is  considered 
necessary  to  provide  a  basis  for  an 
exemption  from  the  registration  requirements 
of  the  1933  Act  for  the  issuance  of  securities 
by  Credit  Local  or  CLF  Finance. 

3.  Credit  Local's  and,  if  applicable,  the  New 
York  Agency's  respective  guarantees  will 
provide  that  in  the  event  of  a  default  in 
payment  of  principal,  interest  and  premium 
and  sinking  fund  payments,  if  any,  in  respect 
of  any  Commercial  Paper  or  Long-Term  Debt 
issued  by  CLF  Finance,  the  holders  of  such 
securities  may  institute  legal  proceedings 
directly  against  Credit  Local  and.  if 
applicable,  the  New  York  Agency,  to  enforce 
the  guarantee  without  flrst  proceeding 
against  CLF  Finance. 

4.  Credit  Local  will  submit  to  the 
jurisdiction  of  the  New  York  State  and  United 
States  Federal  courts  sitting  in  the  City  of 
New  York  for  the  purpose  of  any  suit,  action, 
or  proceeding  arising  out  of  its  offering  of 
Commercial  Paper  or  Long-Term  Debt  in  the 
United  States,  or  arising  from  its  role  as 
guarantor  of  the  payment  of  principal, 
interest,  and  premium  and  sinking  fund 
payments,  if  any,  of  the  Commercial  Paper  or 
L,ong-Tenn  Debt  issued  by  CLF  Finance  in  the 
United  States.  In  that  connection.  Credit 
Local  will  appoint  Credit  Local  de  France, 
New  York  Agency,  9  West  57th  Street,  New 
York,  New  York  10019,  or  a  corporation  with 
an  office  in  the  City  of  New  York  engaged  in 
providing  corporate  services  for  lawyers,  as 
agent  to  accept  service  of  process  In  any  such 
action.  Such  appointment  of  an  agent  to 
accept  service  of  process  and  such  consent  to 
jurisdictdion  shall  be  irrevocable  for  as  long 
as  Commercial  Paper  or  Long-Term  Debt 
issued  by  Credit  Local  or  CLF  Finance  in 
reliance  upon  the  order  being  sought  hereby 
is  outstanding  in  the  United  States.  No  such 
submission  to  jurisdiction  or  appointment  of 
agent  for  service  of  process  will  affect  the 
right  of  any  holder  of  such  Commercial  Paper 
or  Long-Term  Debt  to  bring  suit  in  any  court 
which  may  have  jurisdiction  over  Credit 
Local  by  virtue  of  the  offer  or  sale  of  its 
Commercial  Paper  or  Long-Term  Debt  or 
otherwise.  The  agent  for  service  of  process 
will  not  be  a  trustee  for  the  holders  of  any 
Commercial  Paper  or  Long-Term  Debt  Issued 
by  Credit  Local  or  CLF  Finance  or  have  any 
responsibilities  or  duties  to  act  for  such 
holders  as  would  a  trustee. 


S.  Except  as  provided  in  cone 
below  with  respect  to  temporal 
CLF  Finance  will  advance  to,  o 
only  Credit  Local  or  entities  co; 
Credit  Local,  including  its  bram 
agencies,  at  least  85%  of  any  ca 
equivalents  that  it  raises  throu; 
of  Commercial  Paper  or  Long-T 
through  other  borrowings.  Such 
investment  will  occur  as  soon  a 
but  in  no  event  later  than  six  m 
CLF  Finance's  receipt  of  such  c 
equivalents, 

e.  Substantially  all  of  CLF  Fir 
will  consist  of  its  right  to  receiv 
trom  Credit  Local  and  entities  c 
Credit  Local.  The  remaining  poi 
assets  will  consist  of  funds  helc 
administrative  costs  which  it  w 
connection  with  its  issuance  of 
Paper  or  Long-Term  Debt. 

7.  CLF  Finance  will  not  inves' 
in,  own,  hold  or  trade  in  securit 
government  securities  (as  deflm 
Act),  securities  of  Credit  Local  ( 
controlled  by  Credit  Local,  inch 
branches  or  agencies,  or  debt  s< 
(including  repurchase  agreemer 
exempted  from  the  provisions  o 
by  section  3(a)(3)  of  the  1933  Ac 

8.  CLF  Finance  is  and  will  rer 
owned  subsidiary  of  Credit  Loc 
purpose  of  which  is  to  finance  tJ 
of  Credit  Local  and  entities  com 
Credit  Local. 

9.  Although  the  exemption  fro 
under  the  1940  Act  provided  by 
promulgated  under  the  1940  Act 
technically  available  to  the  appi 
of  the  applicants  agree  to  compl 
of  the  substantive  requirements 
exemption  from  the  provisions  c 
Act  under  rule  6c-9  as  presently 
under  the  proposed  amendment: 
under  the  1940  Act  as  they  are  c 
proposed,  and  as  they  may  be  n 
adopted  or  Amended. 

For  the  Commission,  by  the  D 
Investment  Management,  pursui 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-18046  Filed  7-30-ei; 
BtLUNO  COOe  WKMH-M 


DEPARTMENT  OF  STATE 
[Public  Notic*  143S] 

United  States  Organization 
International  Telegraph  and 
Consultative  Committee  (C< 
Group  A  Meeting;  Meeting 

The  Department  of  State  a 
that  Study  Group  A  (Policy  a 
Services)  of  the  U.S.  Organiz 
the  International  Telegraph  a 
Telephone  Consultative  Com 
(CCITT)  will  meet  on  Thursd 
22, 1991,  in  Conference  Room 
beginning  at  9:30  a.m.,  at  the 
of  State.  2201  C  Street  NW„ 
Washington,  DC  20520. 
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and.  under  certain  circumstances,  described 
below,  also  by  the  New  York  Agency  as  to 
the  payment  of  principal  interest  and 
premium  and  sinking  fund  payments,  if  any, 
on  such  debt  securities  (except  that  the 
guarantee  may  be  subordinated  in  right  of 
payment  to  other  debt  of  Credit  Local).  Such 
guarantees  will  be  full,  complete  and 
unconditional  obligations  of  Credit  Local  for 
which  iU  full  faith  and  credit  «vill  be 
absolutely  pledged  (whether  directly 
guaranteed  by  Credit  Local  or  additionally 
guaranteed  by  the  New  York  Agency). 
Securities  issued  by  Credit  Local  or  CLF 
Finance  which  will  bear  the  additional 
•  separate  guarantee  of  the  New  York  Agency 
will  only  be  issued  under  circumstances 
where  the  exemption  provided  for  by  section 
3(a)(2)  of  the  1933  Act  for  securities  "issued 
or  guaranteed  by  a  bank"  is  considered 
necessary  to  provide  a  basis  for  an 
exemption  from  the  registration  requirements 
of  the  1933  Act  for  the  issuance  of  securities 
by  Credit  Local  or  CLF  Finance. 

3.  Credit  Local's  and.  if  applicable,  the  New 
York  Agency's  respective  guarantees  will 
provide  that  in  the  event  of  a  default  in 
payment  of  principal,  interest  and  premium 
and  sinking  fund  payments,  if  any,  in  respect 
of  any  Commercial  Paper  or  Long-Term  Debt 
issued  by  CLF  Finance,  the  holders  of  such 
securities  may  institute  legal  proceedings 
directly  against  Credit  Local  and.  if 
applicable,  the  New  York  Agency,  to  enforce 
the  guarantee  without  Hrst  proceeding 
against  CLF  Finance. 

4.  Credit  Local  will  submit  to  the 
jurisdiction  of  the  New  York  State  and  United 
States  Federal  courts  sitting  in  the  City  of 
New  York  for  the  purpose  of  any  suit,  action, 
or  proceeding  arising  out  of  its  offering  of 
Commercial  Paper  or  Long-Term  Debt  in  the 
United  States,  or  arising  from  its  role  as 
guarantor  of  the  payment  of  principal, 
interest,  and  premium  and  sinking  fund 
payments,  if  any,  of  the  Commercial  Paper  or 
Long-Term  Debt  issued  by  CLF  Finance  in  the 
United  States.  In  that  connection,  Credit 
Local  will  appoint  Credit  Local  de  France, 
New  York  Agency,  9  West  57th  Street,  New 
York,  New  York  10019,  or  a  corporation  with 
an  ofHce  in  the  City  of  New  York  engaged  in 
providing  corporate  services  for  lawyers,  as 
agent  to  accept  service  of  process  in  any  such 
action.  Such  appointment  of  an  agent  to 
accept  service  of  process  and  such  consent  to 
jurisdictdion  shall  be  irrevocable  for  as  long 
as  Commercial  Paper  or  Long-Term  Debt 
issued  by  Credit  Local  or  CLF  Finance  in 
reliance  upon  the  order  being  sought  hereby 
is  outstanding  in  the  United  States.  No  such 
submission  to  jurisdiction  or  appointment  of 
agent  for  service  of  process  will  affect  the 
right  of  any  holder  of  such  Commercial  Paper 
or  Long-Term  Debt  to  bring  suit  in  any  court 
which  may  have  jurisdiction  over  Credit 
Local  by  virtue  of  the  o^er  or  sale  of  its 
Commercial  Paper  or  Long-Term  Debt  or 
otherwise.  The  agent  for  service  of  process 
will  not  l>e  a  trustee  for  the  holders  of  any 
Commercial  Paper  or  Long-Term  Debt  issued 
by  Credit  Local  or  CLF  Finance  or  have  any 
responsibilities  or  duties  to  act  for  such 
holders  as  would  a  trustee. 
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5.  Except  as  provided  in  condition  no.  7 
below  with  respect  to  temporary  investments, 
CLF  Finance  will  advance  to,  or  invest  in, 
only  Credit  Local  or  entities  controlled  by 
Credit  Local,  including  its  branches  or 
agencies,  at  least  85%  of  any  cash  or  cash 
equivalents  that  it  raises  through  an  offering 
of  Commercial  Paper  or  Long-Term  Debt  or 
through  other  borrowings.  Such  advance  or 
investment  will  occur  as  soon  as  practicable, 
but  in  no  event  later  than  six  months  after 
CLF  Finance's  receipt  of  such  cash  or  cash 
equivalents, 

6.  Substantially  all  of  CLF  Finance's  assets 
will  consist  of  its  right  to  receive  repayment 
trom  Credit  Local  and  entities  controlled  by 
Credit  Local.  The  remaining  portion  of  its 
assets  will  consist  of  funds  held  to  pay 
administrative  costs  which  it  will  incur  in 
connection  with  its  issuance  of  Commercial 
Paper  or  Long-Term  Debt. 

7.  CLF  Finance  will  not  invest  in.  reinvest 
in,  own,  hold  or  trade  in  securities  other  than 
government  securities  (as  defined  in  the  1940 
Act),  securities  of  Credit  Local  or  entities 
controlled  by  Credit  Local,  including  its 
branches  or  agencies,  or  debt  securities 
(including  repurchase  agreements)  that  are 
exempted  from  the  provisions  of  the  1933  Act 
by  section  3(a)(3)  of  the  1933  Act. 

8.  CLF  Finance  is  and  will  remain  a  wholly- 
owned  subsidiary  of  Credit  Local  the  primary 
purpose  of  which  is  to  finance  the  operations 
of  Credit  Local  and  entities  controlled  by 
Credit  Local. 

9.  Although  the  exemption  from  registration 
under  the  1940  Act  provided  by  rule  6o-9 
promulgated  under  the  1940  Act  is  not 
technically  available  to  the  applicants,  each 
of  the  applicants  agree  to  comply  with  each 
of  the  substantive  requirements  for  an 
exemption  from  the  provisions  of  the  1940 
Act  under  rule  6c-9  as  presently  in  effect  or 
under  the  proposed  amendments  to  rule  6o-B 
under  the  1940  Act  as  they  are  currently 
proposed,  and  as  they  may  be  reproposed, 
adopted  or  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  91-16046  FUed  7-30-01;  8:45  am) 
nujNO  cooe  wio-oi-m 


DEPARTMENT  OF  STATE 

[Public  Notlc«  143S] 

United  States  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  Study 
Group  A  IMeeting;  Meeting 

The  Department  of  State  announces 
that  Study  Group  A  (Policy  and 
Services)  of  the  U.S.  Organization  for 
the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT)  will  meet  on  Thursday,  August 
22, 1991,  in  Conference  Room  1105. 
beginning  at  9:30  a.m.,  at  the  Department 
of  State,  2201  C  Street  NW.. 
Washington.  DC  20520. 


The  agenda  for  this  meeting  will  cover 
(1)  activities  of  the  various  working 
parties  of  the  CCITT  Study  Group  Hi's 
Angust  27-September  12. 1991  meeting 
in  Geneva,  such  as  private  leased 
circuits,  telephone  accounting,  one  stop 
shopping,  mobile  services,  directory 
services,  packet  switching,  and  other 
matters  leading  to  general  tariff 
principles;  (2)  preparatory  activities  for 
upcoming  meetings  of  CCITT  Study 
Group  I;  (3)  preparatory  activities  for  the 
ad  hoc  group  for  CCITT  Resolution  No. 
18;  and  (4)  the  future  schedule  of  work 
activities. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  five  (5)  days  in 
advance  of  the  meeting.  Persons  who 
plan  to  attend  should  so  advise  the 
Office  of  Earl  S.  Barbely,  Department  of 
State,  (202)  647-2592,  FAX  (202)  647- 
7407.  The  above  includes  government 
and  non-government  attendees.  Public 
visitors  will  be  asked  to  provide  their 
date  of  birth  and  Social  Security  number 
at  the  time  they  register  they  register 
their  intention  to  attend  and  must  carry 
a  valid  photo  ID  with  them  to  the 
meeting  in  order  to  be  admitted.  All 
attendees  must  use  the  C  Street 
entrance. 

Dated:  July  12. 1991. 
Earl  S.  Barbely, 

Director,  Telecommunications,  and 
Information  Standards.  Chairman  U.S.  CCITT 
National  Committee. 

(FR  Doc.  91-18030  Filed  7-30-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

Artisan  Liens  on  Aircraft;  Recordability 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

summary:  This  notice  of  legal  opinion  is 
issued  by  the  Assistant  Chief  Counsel 
for  the  Aeronautical  Center  to  provide 
legal  advice  to  the  Aircraft  Registration 
Branch,  Mike  Monroney  Aeronautical 
Center,  Oklahoma  City,  Oklahoma,  also 
identified  as  the  FAA  Aircraft  Registry. 
Since  December  17. 1981,  the  Assistant 
Chief  Coimsel  for  the  Aeronautical 
Center  has  issued  opinions  in  the 
Federal  Register  of  those  states  from 
which  artisan  liens  will  be  accepted  for 


recordation  by  the  FAA  Aircraft 
Registry.  This  opinion  is  to  advise 
interested  parties  of  the  addition  of  the 
State  of  Iowa  to  that  list. 

addresses:  Copies  of  prior  opinions  on 
the  recordability  of  artisan  liens  from 
states  which  have  statutes  authorizing 
their  recording  may  be  obtained  from: 
Assistant  Chief  Counsel  for  the 
Aeronautical  Center,  AAC-7,  P.O.  Box 
25082,  Oklahoma  City,  OK  73125-4904. 

FOR  FURTHER  INFORMATION  CONTACT: 

R,  Bruce  Carter,  Office  of  Assistant 
Chief  Counsel,  address  above,  or  by 
calling  (405)  680-3296;  (FTS  747-3296). 
SUPPI^MENTARV  INFORMA-nON:  In  the 

December  17, 1981,  Federal  Register, 
Vol.  46,  No.  242,  page  61528,  the  Federal 
Aviation  Administration,  Mike 
Monroney  Aeronautical  Center, 
published  its  legal  opinion  on  the 
recordability  of  Artisan  liens,  with  the 
identification  of  those  states  from  which 
artisan  liens  would  be  accepted.  In  the 
April  23, 1984,  Federal  Register,  Vol.  49, 
No.  79,  page  17112,  we  advised  that 
Florida,  Nevada,  and  New  Jersey  had 
passed  legislation  which,  in  our  opinion, 
allows  the  Aircraft  Registry  to  accept 
artisan  liens  from  those  states.  In  the 
June  10, 1986,  Federal  Register,  Vol.  51, 
No.  Ill,  page  21046,  we  advised  that 
Minnesota  and  New  Mexico  had  passed 
legislation  which,  in  our  opinion,  allows 
the  Aircraft  Registry  to  accept  artisan 
liens  from  those  states.  In  the  June  23, 
1988.  Federal  Register,  Vol.  53,  No.  121. 
page  23716,  we  advised  that  Missouri 
had  passed  legislation  which,  in  our 
opinion,  allows  the  Aircraft  Registry  to 
accept  artisan  liens  from  that  state.  In 
the  September  19, 1989.  Federal  Register. 
Vol.  54.  No.  180,  page  38584,  we  advised 
that  Texas  was  identiHed  as  a  state 
from  which  artisan  liens  will  be 
accepted.  In  the  December  19, 1989. 
Federal  Register,  Vol.  54.  No.  242,  page 
51965,  we  advised  that  North  Dakota 
was  identified  as  a  state  from  which 
artisan  liens  will  be  accepted. 

In  the  August  6, 1990,  Federal  Register, 
Vol.  55,  No.  151,  page  31938,  we  advised 
that  Michigan  and  Tennessee  were 
identified  as  states  from  which  artisan 
liens  will  be  accepted.  In  the  June  18. 
1991,  Federal  Register,  Vol.  56,  No.  117, 
page  27989,  we  advised  that  Arizona 
was  identified  as  a  state  from  which 
artisan  liens  will  be  accepted. 

The  purpose  of  this  opinion  is  to 
advise  interested  parties  that  in  addition 
to  those  states  identified  previously. 
Iowa  is  identified  as  a  state  from  which 
artisan  liens  will  be  accepted. 

The  complete  list  of  states  from  which 
artisan  liens  on  aircraft  will  be  accepted 
as  of  this  date  are: 
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Alaska 

Nebraska 

Arizona 

Nevada 

Arkansas 

New  Jersey 

Florida 

New  Mexico 

Georgia 

North  Dakota 

Illinois 

Oklahoma 

Indiana 

Oregon 

Iowa 

South  Carolina 

Kansas 

South  Dakota 

Kentucky 

Tennessee 

Maine 

Texas 

Michigan 

Virgin  Islands 

Minnesota 

Washington 

Missouri 

Wyoming 

Issued  In  Oklahoma  City  on  |uly  21. 1991 

loseph  R.  SUndell. 

Assistant  Chief  Counsel  for  the  Aeronautical 
Center. 

|FR  Doc.  91-18074  Filed  7-30-91;  8:45  am] 
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Federal  Railroad  Administration 
[FRA  Emergency  Order  No.  15] 

Florida  East  Coast  Railway  Co.; 
Emergency  Order  Requiring  Use  of 
Train  Borne  Audible  Warning  Devices 

The  Federal  Railroad  Administration 
(FRA)  of  the  United  States  Department 
of  Transportation  has  determined  that 
public  safety  compels  issuance  of  this 
Emergency  Order  requiring  that  the 
Florida  East  Coast  Railway  Company 
(FEC)  sound  audible  warning  devices  on 
lead  locomotives  of  trains  approaching 
public  highway-rail  grade  crossings,  and 
that  FEC  revoke  any  operating  rules 
bulletins  that  restrict  the  use  of  these 
devices  at  such  crossings. 

Authority 

Authority  to  enforce  the  Federal 
railroad  safety  laws  has  been  delegated 
by  the  Secretary  of  Transportation  to 
the  Federal  Railroad  Administrator.  49 
CFR  1.49.  The  FEC  is  a  "railroad" 
subject  to  FRA's  safety  jurisdiction 
pursuant  to  the  Federal  Railroad  Safety 
Act  of  1970.  45  U.S.C.  421.  431(e).  438. 
FRA  is  authorized  to  issue  emergency 
orders  where  an  unsafe  condition  or 
practice  creates  "an  emergency  situation 
involving  a  hazard  of  death  or  injury." 
These  orders  may  immediately  impose 
"such  restrictions  or  prohibitions  as  may 
be  necessary  to  bring  about  the 
abatement  of  such  emergency  situation." 
45  U.S.C.  432(a). 

Background 

FHA  has  long  identified  the  train 
borne  audible  warning  device, 
commonly  referred  to  as  a  train  whisUe. 
as  an  important  feature  in  the  safe 
operation  of  a  train.  One  use  of  these 
whistles  has  been  to  complement  other 
warning  devices  to  promote  safety  at 
highway-rail  grade  crossings.  FRA 
locomotive  safety  regulations  require 


that  each  lead  locomotive  of  a  train  be 
equipped  with  a  device  that  can  produce 
a  minimum  sound  level  in  the  direction 
of  travel.  49  CFR  229.129.  FRA's  Railroad 
Noise  Emission  Standards,  based  on 
standards  issued  by  the  Environmental 
Protection  Agency,  specifically  exempt 
audible  warning  devices  such  as  "horns, 
whistles,  or  bells  when  operated  for  the 
purpose  of  safety."  49  CFR  210.3(b)(3). 

Grade  crossing  collisions  between 
trains  and  motor  vehicles  differ  in 
severity  from  those  that  occur  on  the 
highways.  A  crash  at  a  highway-rail 
crossing  is  eleven  times  more  likely  to 
result  in  a  fatahty,  and  five  and  a  half 
times  more  likely  to  result  in  a  disabling 
injury  than  a  collision  between  two 
motor  vehicles.  Approximately  700  lives 
are  lost  and  2.400  people  seriously 
injured  each  year  in  grade  crossing 
accidents  nationwide. 

In  addition  to  the  threat  to  motorists, 
highway-rail  crossing  accidents  can 
result  in  death  and  injiuy  to  railroad 
employees,  particularly  in  collisions 
with  large  trucks  or  other  heavy 
equipment.  CoHisions  and  emergency 
applications  of  train  brakes  greatly 
increase  the  risk  of  derailment  and 
consequent  injury  or  death  to  rail 
passengers  and  frain  crew.  Moreover, 
the  presence  of  hazardous  material  in 
the  train  consist  or  truck  cargo  can 
endanger  anyone  near  the  right-of-way. 

A  highway-rail  grade  crossing 
presents  a  unique  traffic  environment 
for  motorists,  and  many  drivers  do  not 
cross  railroad  tracks  often  enough  to  be 
familiar  with  the  warning  devices 
designed  for  their  safety.  More  than  50 
percent  of  highway-rail  collisions  occur 
at  crossings  equipped  with  bells, 
flashing  lights,  or  gates.  The  train 
whistle  enhances  the  safety  effect  of 
these  other  devices  by  giving  the 
motorists  an  indication  of  a  train's 
proximity. 

Motorists  are  often  unaware  that 
trains  cannot  stop  as  quickly  as  motor 
vehicles  to  avoid  a  collision.  It  takes  a 
100  car  train  traveling  30  miles  per  hour 
approximately  half  a  mile  to  come  to  a 
stop.  At  fifty  miles  per  hour  that  train's 
stopping  distance  increases  to  one  and  a 
third  miles.  The  average  freight 
locomotive  weighs  between  140  and  200 
tons,  compared  to  the  average  car 
weight  of  approximately  1  to  2  tons.  Any 
motor  vehicle,  even  a  large  truck,  would 
be  crushed  when  colliding  with  the  force 
of  a  moving  train. 

In  response  to  the  risks  of  death  or 
injury  at  grade  crossings,  FUA  will  soon 
initiate  a  proceeding  to  collect 
nationwide  data  on  highway-rail  grade 
crossing  safety,  including  the  effect  of 


the  use  of  train  borne  audible  warning 
devices. 

The  Florida  Whistle  Ban 

Effective  July  1. 1984.  a  Florida  statute 
authorized  counties  and  municipalities 
to  restrict  the  nighttime  sounding  of 
train  whistles  on  trains  operated  by 
intrastate  railroads.  The  law  authorizes 
local  governments  to  ban  the  use  of 
train  borne  audible  warning  devices 
between  the  hours  of  10  p.m.  and  6  a.m. 
by  trains  approaching  highway-rail 
crossings  that  are  equipped  with  train- 
activated  flashing  lights,  bells,  crossing 
gates,  and  highway  signs  indicating  that 
train  whistles  will  not  be  sounded  at 
night.  Fla.  StaL  5  351.03(4)(a)  (1984). 
Since  enactment  of  this  law,  at  least 
eight  counties  and  twelve  cities  have 
passed  whistle  ban  ordinances.  As 
detailed  below,  the  result  has  been  an 
alarming  increase  in  highway-rail  grade 
crossing  accidents,  with  a  concomitant 
increase  in  fatalities  and  injuries. 

In  August  1990,  FRA  issued  a  study  of 
the  effect  of  the  Florida  train  whistle 
ban  through  1989.  The  study  compared 
the  FEC's  post-ban  accident  record  at 
crossings  subject  to  a  ban  with  four 
control  groups  to  determine  the  impact 
of  the  ban  and  to  eliminate  variables 
that  may  otherwise  have  affected  the 
results.  The  study  indicated  a  strong 
correlation  between  nighttime  bans  and 
the  number  of  accidents  at  highway-rail 
crossings  subject  to  bans. 

Using  the  first  control  group,  a 
comparison  of  FEC's  pre-ban  and  post- 
ban  accident  records  was  made.  FRA 
found  a  195  percent  increase  in 
accidents.  Based  on  the  experience  of 
the  other  control  groups  and  the  pre-ban 
trend,  it  was  estimated  that  49  post-ban 
accidents  would  have  been  expected.  In 
fact  however,  115  post-ban  accidents 
occurred,  which  is  an  increase  of  167 
percent  over  the  number  that  would 
have  been  consistent  with  the  pre-ban 
trend,  leaving  66  crossing  accidents 
statistically  unexplained.  Nineteen 
people  died  and  fifty-nine  people  were 
injured  in  the  115  crossing  incidents 
after  establishment  of  the  bans. 
Proportionally,  at  least  11  of  the 
fatalities  and  34  of  the  injuries  can  be 
attributed  to  the  66  unexplained 
accidents. 

With  the  second  control  group 
comparison.  FRA  determined  that  the 
pre-  and  post-ban  daytime  accident 
rates  remained  virtually  unchanged  for 
the  same  highway-rail  crossings  at 
which  the  whistle  ban  was  in  effect 
during  nighttime  hours. 

The  third  control  group  showed  that  at 
the  89  FEC  crossings  where  the  bans 
were  not  imposed,  the  number  of 
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the  use  of  train  borne  audible  warning 
devices. 

The  Florida  Whistle  Ban 

Effective  July  1. 1984.  a  Florida  statute 
authorized  counties  and  municipalities 
to  restrict  the  nighttime  sounding  of 
train  whistles  on  trains  operated  by 
intrastate  railroads.  The  law  authorizes 
local  governments  to  ban  the  use  of 
train  borne  audible  warning  devices 
between  the  hours  of  10  p.m.  and  6  a.m. 
by  trains  approaching  highway-rail 
crossings  that  are  equipped  with  train- 
activated  flashing  lights,  bells,  crossing 
gates,  and  highway  signs  indicating  that 
train  whistles  will  not  be  sounded  at 
night.  Fla.  Stat  S  351.03(4)(a)  (1984). 
Since  enactment  of  this  law.  at  least 
eight  counties  and  twelve  cities  have 
passed  whistle  ban  ordinances.  As 
detailed  below,  the  result  has  been  an 
alarming  increase  in  highway-rail  grade 
crossing  accidents,  with  a  concomitant 
increase  in  fatalities  and  injuries. 

In  August  1990,  FRA  issued  a  study  of 
the  effect  of  the  Florida  train  whistle 
ban  through  1989.  The  study  compared 
the  FEC's  post-ban  accident  record  at 
crossings  subject  to  a  ban  with  four 
control  groups  to  determine  the  impact 
of  the  ban  and  to  eliminate  variables 
that  may  otherwise  have  affected  the 
results.  The  study  indicated  a  strong 
correlation  between  nighttime  bans  and 
the  number  of  accidents  at  highway-rail 
crossings  subject  to  bans. 

Using  the  first  control  group,  a 
comparison  of  FEC's  pre-ban  and  post- 
ban  accident  records  was  made.  FRA 
found  a  195  percent  increase  in 
accidents.  Based  on  the  experience  of 
the  other  control  groups  and  the  pre-ban 
trend,  it  was  estimated  that  49  post-ban 
accidents  would  have  been  expected.  In 
fact,  however.  115  post-ban  accidents 
occurred,  which  is  an  increase  of  167 
percent  over  the  number  that  would 
have  been  consistent  with  the  pre-ban 
trend,  leaving  66  crossing  accidents 
statistically  unexplained.  Nineteen 
people  died  and  fifty-nine  people  were 
Injured  in  the  115  crossing  incidents 
after  establishment  of  the  bans. 
Proportionally,  at  least  11  of  the 
fatalities  and  34  of  the  injuries  can  be 
attributed  to  the  66  unexplained 
accidents. 

With  the  second  control  group 
comparison,  FRA  determined  that  the 
pre-  and  post-ban  daytime  accident 
rates  remained  virtually  unchanged  for 
the  same  highway-rail  crossings  at 
which  the  whistle  ban  was  in  effect 
during  nighttime  hours. 

The  third  control  group  showed  that  at 
the  69  FEC  crossings  where  the  bans 
were  not  imposed,  the  number  of 


nighttime  accidents  increased  by  only  23 
percent. 

Finally.  FRA  compared  the  1984 
through  1989  accident  record  of  the  FEC, 
which  is  required  to  comply  with  local 
whistle  sounding  ordinances,  with  that 
of  the  parallel  rail  line  of  CSX 
Transportation  Company  (CSX),  which 
is  not  subject  to  such  ordinances 
because  it  operates  interstate.  By 
December  31. 1989,  511  of  the  FEC's  600 
gate-equipped  crossings  were  affected 
by  whisUe  bans.  Accident  data  from  the 
same  period  was  available  for  224 
similarly  equipped  CSX  crossings  in  the 
6  counties  in  which  both  railroads 
operate.  FRA  found  that  FEC's  nighttime 
accident  rate  at  impacted  crossings 
increased  195  percent  after  whistle  bans 
were  imposed.  At  similarly  equipped 
CSX  crossings,  the  number  of  accidents 
increased  67  percent. 

The  only  identiff able  difference 
between  the  crossings  subject  to  the  ban 
and  the  control  groups  was  the  whistle 
ban  itself.  Malfunctioning  of  safety 
controls  at  grade  crossings  would  affect 
both  daytime  and  nighttime  accidents 
rates.  An  increase  in  rail  traffic  might 
account  for  a  partial  increase,  but  the 
average  annual  locomotive  miles 
reported  by  die  FEC  increased  only  22.3 


percent  during  the  period  studied. 
Increased  use  of  highways  should  also 
have  resulted  in  higher  accident  rates  at 
CSX  crossings,  at  crossings  in  daytime, 
and  at  crossings  unaffected  by  the  bans. 

In  August  of  1990,  in  an  effort  to 
develop  further  information  and  to 
advise  local  authorities  of  the  risks 
apparently  posed  by  the  ordinances. 
FTIA  provided  copies  of  its  study  to 
officials  of  each  county  and  municipality 
with  bans  in  effect,  to  the  Florida 
Department  of  Transportation,  and  to 
fifteen  members  of  the  state  legislature. 
No  county  or  municipality  acted  to 
repeal  or  modify  its  whisUe  ban 
ordinance  in  lig^t  of  the  report.  The 
Florida  state  legislature  also  did  not  act 
in  response  to  FRA's  findings.  In  fact, 
the  number  of  FEC  highway-rail 
crossings  subject  to  the  ban  actually 
increased  to  537. 

Nor,  so  far  as  FRA  has  been  advised, 
did  state  and  local  authorities  take  other 
actions  to  compensate  for  the  hazard 
introduced  by  the  whisde  bans,  such  as 
increased  law  enforcement,  installation 
of  immovable  highway  dividers,  grade 
separation  at  high  traffic  crossings,  or 
closure  of  low  use  crossings. 

FRA  has  continued  to  monitor 
accident  data  for  FEC  crossings. 


Analysis  of  the  1990  data  shows  a 
continuation  of  the  post-ban  trend. 
There  were  23  nighttime  accidents  at 
crossings  subject  to  bans,  but  only  one 
accident  at  the  FEC's  remaining  65  grade 
crossings.  The  55  highway-rail  crossing 
accidents  reported  by  the  FEC  resulted 
in  15  deaths  and  20  injuries.  Six  of  these 
fatalities  and  seven  injuries  occurred  at 
crossings  during  the  ban  period  of  10 
p.m.  to  6  a.m. 

In  13  of  the  nighttime  accidents  at 
crossings  subject  to  the  bans,  the 
highway  vehicle  went  around  or  through 
the  gate.  In  the  other  ten.  the  highway 
user  failed  to  clear  the  crossing  prior  to 
the  train's  arrival,  suggesting  the 
motorists  were  unaware  of  the 
proximity  of  the  train. 

Preliminary  1991  data  for  the  first  six 
months  of  the  year  shows  six  fatalities 
and  six  injuries  at  whisde  ban  crossings 
during  nighttime  hours.  The 
accumulation  of  nighttime  accidents  at 
crossings  subject  to  the  bans  in  the  post- 
ban  period,  illustrated  below,  did  not 
abate  during  the  first  six  months  of  1991. 
The  trend  line  of  accumulated  accidents 
since  July  1984  still  reflects  a  major 
divergence  from  the  pre-ban  trend. 
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The  Florida  ban  confuses  the  public's 
understanding  of  grade  crossing  warning 
devices.  The  local  ordinances  require 
that  intrastate  railroads  comply  with 
whistle  bans  while  interstate  carriers 
are  exempt  This  distinction  means,  for 
example,  that  at  a  CSX  grade  crossing, 
locomotive  borne  audible  warning 
devices  are  used,  but  at  a  similar  FEC 
crossing  a  short  distance  away,  these 
devices  are  not  sounded.  Motorists  will 
not  know  whether  or  not  they  can 
expect  to  hear  a  train  whistle  when  a 
train  nears  a  highway-rail  crossing.  This 
confusion  is  further  compounded  by  the 
existence  of  whistle  ban  ordinances  in 
certain  counties  and  municipalities  and 
their  absence  in  others. 

FRA  is  concerned  with  issues  of  noise 
pollution.  As  noted,  FRA  enforces  noise 
control  regulations  on  the  railroad 
industry.  While  the  sound  of  a  train 
whistle  can  be  disturbing  to  people  who 
live  by  highway-rail  crossings,  that  same 
warning  note  can  save  lives.  The  FEC's 
alarming  post-ban  grade  crossing 
accident  record  mandates  FRA  action 
despite  the  inconvenience  to  people 
living  near  the  railroad  right-of-way. 

Preemption 

This  Emei:gcncy  Order  addresses  the 
same  subject  matter  addressed  by  the 
Florida  statute  and  the  county  and 
municipal  ordinances  and,  therefore, 
pursuant  to  section  205  of  the  Federal 
Railroad  S:.fety  Act  of  1970.  45  U.S.C. 
434,  preempts  state  and  local 
requirements  pertaining  to  the  sounding 
of  train  borne  audible  warning  devices 
at  the  highway-rail  crossings  of  the  FEC. 

Finding  and  Order 

Based  on  FRA's  investigation,  I  have 
determined  that,  given  the  unsafe 
conditions  at  highway-rail  grade 
crossings  over  which  motorists  cross  the 
FEC  in  the  State  of  Florida,  the 
continued  failure  of  the  FEC  to  sound  its 
train  borne  audible  warning  devices  at 
night  as  provided  in  its  operating  rules 
creates  an  emergency  involving  a 
hazard  of  death  or  injury  to  persons. 
Accordingly,  pursuant  to  the  authority  of 
section  203  of  the  Federal  Railroad 
Safety  Act  of  1970.  45  U.S.C.  432. 
delegated  to  me  by  the  Secretary  of 
Transportation  (49  CFR  1.49(m)),  it  is 
Ordered,  effective  10  p.m.,  July  26, 1991: 

That  the  Florida  East  Coast  Railway 
Company  shall  sound  its  train  borne  audible 
warning  devices  whenever  a  train 
approaches  a  public  highway-rail  grade 
crossing,  consistent  with  its  operating  rules. 
The  pattern  of  the  sounding  will  be  two  long 
notes,  a  short  note,  and  one  long  note  of  the 
whistle.  This  pattern  can  be  repeated  or  the 
last  sound  prolonged  until  LHe  lead 
locomotive  has  passed  through  the  crossing. 


That  the  Florida  East  Coast  Railway 
Company  shall  revoke  any  operating  rules 
bulletin  that  restricts  the  sounding  of  train 
borne  audible  warning  devices  on  trains 
approaching  highway-rail  j^rade  crossings. 

Relief 

The  FEC  may  obtain  relief  from  this 
Order  by  either  of  the  following: 

1.  By  filing  a  written  notification  with 
the  Docket  Clerk,  Federal  Railroad 
Administration,  that  a  highway-rail 
crossing,  or  any  number  of  highway-rail 
crossings,  is  no  longer  subject  to  a 
municipal  or  county  ordinance  that 
would  limit  the  sounding  of  train  borne 
audible  warning  devices.  Such  filing 
must  include  a  written  representation 
that  the  railroad  has  revoked  any 
restrictive  operating  rules  bulletins  and 
will  continue  to  retain  in  force  its 
operating  rule  requiring  sounding  of 
locomotive  audible  warning  devices. 

2.  By  filing  in  writing  with  the  Docket 
Clerk,  Federal  Railroad  Administration, 
evidence  that  su^icient  safety  measures 
are  planned  at  a  highway-rail  crossing, 
or  any  number  of  highway-rail  crossings, 
to  alleviate  the  risk  of  injury  and  death 
created  by  the  failure  to  use  train  borne 
audible  warning  devices.  The  measures 
to  be  taken  at  each  crossing  must  be 
specifically  identified,  and  supported 
with  safety  data  and/or  engineering 
studies  that  demonstrate  that  the 
planned  measures  will  be  effective  and 
will  be  in  place  within  thirty  days  of 
FRA  approval  of  the  plans. 

Within  thirty  days  of  receipt  of  tlie 
notice  described  in  paragraph  Z  above, 
FRA  will  review  the  measures  planned 
for  each  identified  highway-rail  crossing 
and  evaluate  the  safety  improvements 
and  supporting  documentation.  FRA  will 
then  make  a  written  finding  whether  the 
Order  will  be  lifted,  in  whole  or  in  part 
If  FRA  does  not  lift  the  Order,  the 
written  response  will  specifically 
describe  what  additional  measures  need 
to  be  taken  to  abate  the  hazard.  If  FRA 
lifts  the  Order,  this  lifting  will  take 
effect  on  the  date  the  planned  crossing 
measures  are  completed  and  begin 
functioning. 

Penalties 

Each  train  movement  in  violation  of 
this  Order  shall  subject  the  respondent 
committing  such  violation  to  a  civil 
penalty  of  up  to  $20,000.  45  U.S.C.  432. 
43a  FRA  may,  through  the  Attorney 
General  also  seek  injunctive  relief  to 
enforce  this  order.  45  U.S.C  439. 

Notice 

■This  Emergency  Order  was  hand 
delivered  to  the  Florida  East  Coast 
Railway  Company  on  July  26. 1991.  In 
addition,  copies  were  provided  this  day 


by  mail  or  facsimile  to  the  Governor  of 
Florida,  the  Florida  Department  of 
Transporiation.  St  Johns  County,  St 
Lucie  Coimty,  Brevard  County,  Indian 
River  Coimty,  Martin  County,  Palm 
Beach  County,  County  of  Ft  Lauderdale. 
Dade  County,  and  the  cities  and  towns 
of  Jacksonville,  St.  Augustine,  Ormond 
Beach,  Holly  Hill,  Da>iona  Beach,  South 
Daytona,  Port  Orange.  New  Smyrna 
Beach,  Malabar,  Edgewater.  Melbourne, 
Palm  Bay,  Titusville,  Cocoa,  Rockledge. 
Vero  Beach,  Sebastian,  Fort  Pierce, 
Stuart  Riviera  Beach,  West  Palm  Beach, 
Tequesta,  Boynton  Beach,  Delray  Beach. 
Hypoluxo,  North  Palm  Beach,  Lantana, 
Lake  Worth,  Boca  Raton,  Deerfield 
Beach,  Pompano  Beach,  Oakland  Park. 
Wilton  Manors,  Fort  Lauderdale,  Danla, 
Hollywood,  and  Hallandale. 

Review 

Opportunity  for  formal  review  of  this 
Emergency  Order  will  be  provided  in 
accordance  with  section  M3(b)  of  the 
Federal  Railroad  Safety  Act  of  1970,  45 
U.S.C.  432(b),  and  secUon  554  of  Title  5 
of  the  United  States  Code. 
Administrative  procedures  governing 
such  review  are  found  49  CFR  part  211 
(see  S  211.47.  .71-.75). 

Issued  in  Washington,  DC,  on  )uly  28. 1991. 
Gilbert  E.  CannkhML 
Administrator. 
(PR  Doc.  91-18140  Filed  7-30-91:  MS  am) 
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National  Highway  Traffic  Safety 
Administration 

IDocket  Na  LVM  8»-01;  Notic*  111 

Passenger  Automobile  Average  Fuel 
Economy  Standards;  Proposed  Denial 
of  Petitions  for  Exemption  from 
Maseratl  Automobiles,  Inc. 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Proposed  denial  of  petitions  for 
low  volume  exemption  from  average 
fuel  economy  standards. 

summary:  This  notice  proposes  to  deny 
petitions  filed  by  Maserati  Automobiles, 
Inc.  (MAI),  requesting  a  low  volume 
exemption  from  the  generally  applicable 
passenger  automobile  fuel  economy 
standards,  and  seeking  establishment  of 
alternative  standards  for  model  years 
(MY)  1992. 1993, 1994,  and  1995.  MAI  is 
the  exclusive  U.S.  importer  for  Maserati 
S.r.l.  (Maserati),  a  company  which 
manufacturers  cars  in  Italy.  The  agency 
proposes  to  deny  MAI's  petitions  since 
Maserati's  production  will  exceed  10,000 
passenger  automobiles  and  thus  make 
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that  company  ineligible  to  qualify  as  a 
low  volume  manufacturer. 
DATES:  Comments  must  be  received  on 
or  before  September  30, 1991. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  and  be 
submitted  to:  Docket  Section,  room  5109. 
NHTSA,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Docket  hours  are 
from  9:30  a.m.  to  4  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Orron  Kee,  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW..  Washington.  DC  20590. 
Telephone:  (202)  366-0846. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  December  1975,  Congress  enacted 
the  Energy  Policy  and  Conservation  Act 
(EPCA)  in  response  to  the  energy  crisis 
created  by  the  oil  embargo  of  1973-1974. 
and  to  the  level  of  oil  imports.  Congress 
included  a  provision  in  that  Act 
establishing  an  automobile  fuel 
economy  regulatory  program  under 
which  standards  are  established  for  the 
corporate  average  fuel  economy  (CAFE) 
of  the  armual  production  fleets  of 
passenger  automobiles  and  light  trucks. 
Responsibility  for  the  automotive  fuel 
economy  program  was  delegated  by  the 
Secretary  of  Transportation  to  the 
Administrator  of  NHTSA. 

Compliance  with  CAFE  standards  is 
determined  by  averaging  the  fuel 
economy  ratings  of  the  various  models 
produced  by  each  manufacturer, 
enabling  them  to  produce  vehicles  with 
fuel  economy  below  the  level  of  the 
standard  if  they  produce  sufficient 
numbers  of  vehicles  with  fuel  economy 
above  the  level  of  the  standard.  The 
standards  for  passenger  automobiles  for 
MYs  1992  through  1995  are  at  present 
designated  in  the  Cost  Savings  Act  as 
27.5  miles  per  gallon  (mpg)  of  each  of 
these  years. 

Section  502(c)  of  the  Cost  Savings  Act 
provides  that  a  low  volume 
manufacturer  of  passenger  automobiles 
may  be  exempted  from  the  generally 
applicable  average  fuel  economy 
standards  for  passenger  automobiles  if 
those  standards  are  more  stringent  than 
the  maximum  feasible  average  fuel 
economy  for  that  manufacturer  and  if 
NHTSA  establishes  an  alternative 
standard  for  the  manufacturer  at  its 
maximum  feasible  level.  Under  the  Act. 
a  low  volume  manufacturer  is  one  that 
manufactures,  whether  or  not  in  the 
U.S..  fewer  than  10,000  passenger 
automobiles  in  the  second  model  year 
before  the  model  year  for  which  an 
application  is  made.  An  exemption 


applies  to  a  model  year  only  if  the 
manufacturer  manufacturers  (whether  or 
not  in  the  U.S.)  fewer  than  10,000 
automobiles  in  that  model  year.  In 
determining  maximum  feasible  average 
fuel  economy,  the  agency  is  required  by 
section  502(d)  of  the  Cost  Savings  Act  to 
consider 

(1)  Technological  feasibility; 

(2)  Economic  practicabihty; 

(3)  The  effect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy;  and 

(4)  The  need  of  the  Nation  to  conserve 
energy. 

The  Petidons 

In  a  submission  dated  April  14. 1989. 
MAI  petitioned  the  agency  for  an 
exemption  from  the  generally  applicable 
CAFE  standards  for  MYs  1990, 1991,  and 
1992.  MAI  requested  an  alternate 
standard  of  19.1  mpg  for  MY  1990. 18.7 
mpg  for  1991.  and  17.8  mpg  for  1992.  In  a 
Federal  Register  notice  dated  June  22, 
1990  (55  FR  25767),  the  agency  rejected 
MAI's  petitions  for  exemption  from  the 
generally  applicable  CAFE  standards  for 
several  years,  including  MYs  1990  and 
1991.  The  petitions  were  untimely  for 
MYs  1990  and  1991  and  the  agency 
concluded  that  MAI  did  not  show  "good 
cause"  for  the  late  filing  of  the  petitions. 
However,  in  the  June  1990  notice,  the 
agency  acknowledged  that  the  petition 
for  MY  1992  was  timely  filed  and  stated 
that  it  would  separately  address  MAI's 
petition  for  KfY  1992. 

In  a  submission  dated  July  31, 1990, 
MAI  petitioned  the  agency  for  an 
exemption  from  the  generally  applicable 
CAFE  standards  for  MYs  1993, 1994. 
1995.  MAI  requested  an  alternate 
standard  of  15.5  mpg  for  MY  1993. 15.2 
mpg  for  MY  1994.  and  15.1  mpg  for  MY 
1995.  The  petition  for  exemption  was 
timely  for  each  of  MYs  1993. 1994.  and 
1995. 

The  information  provided  by  MAI  in 
its  petition  included  the  following: 

MAI  is  a  wholly-owned  subsidiary  of 
DeTomaso  Industries.  Inc.  ("DTI"),  a 
Maryland  corporation  that  is  publicly 
traded  over-the-counter  in  the  United 
States.  DTI  does  not  manufacture  any 
automobiles,  but  it  controls  (i.e..  owns 
84%  of)  Officine  Alfieri  Maserati.  S.pj\. 
(OAM).  which  controls  (i.e..  owns  51% 
of)  Maserati  S.r.l.  (Maserati)  that  has 
facilities  in  Italy  diat  produce  Maserati 
automobiles*  *  * 

Maserati  assembles,  on  a  contract 
basis.  Innocenti  automobiles 
(approximate  annual  production:  10,000 
vehicles)  and.  commencing  sometime  in 
1990,  will  be  assembling  Fiat  Panda 
automobiles  on  the  same  basis 
(estimated  annual  production:  35,000). 
MAI  argued  that  these  Iimocenti  and 
Fiat  Panda  automobiles  should  not  be 


counted  towards  the  10,000  vehicle 
limitation  since  Maserati  is  not 
considered  the  manufacturer  of  the 
vehicles  by  the  Italian  government,  the 
vehicles  are  not  built  to  comply  with 
U.S.  requirements,  and  no  company  is 
authorized  to  Import  such  automobiles 
into  the  United  States.  MAI  concluded  it 
was  eligible  for  an  exemption  for  each 
of  MYs  1993, 1994,  and  1995  since. 
"under  sections  502(c)  and  503(d)  of  the 
Cost  Savings  Act.  the  Innocenti  and  Fiat 
automobiles  are  not  to  be  counted 
towards  Maserati's  10.000-vehicle  limit." 
MAI's  petition  also  indicated  that  Fiat 
owns  49  percent  of  Maserati,  as  of 
January  1, 1990. 

Agency  Analysis 

Section  502(c)  of  the  Cost  Savings  Act 
limits  eligibility  for  low  volume 
exemptions  to  those  manufacturers 
"who  manufactured  (whether  or  not  the 
United  States)  fewer  than  10.000 
passenger  automobiles  in  the  second 
model  year  preceding  the  model  year  for 
which  the  application  is  made  *  *  *". 
Section  501(9)  defines  the  term 
"manufacture."  except  for  purposes  of 
section  502(c),  as  meaning  "to  produce 
or  assemble  in  the  customs  territory  of 
the  United  States,  or  to  import."  A 
broader  definition  of  "manufacture." 
derived  from  section  502(c)'8  phrase 
"manufactured  (whether  or  not  in  the 
United  States),"  applies  for  purposes  of 
determining  eligibility  for  a  low  volume 
exemption  under  section  502(c). 
Therefore,  In  considering  whether  MAI 
is  eligible  for  a  low  volume  exemption, 
the  agency  must  count  all  of  the  cars 
manufactured  by  Maserati  worldwide, 
and  not  merely  those  imported  into  the 
U.S.  by  MAI. 

NHTSA  notes  that,  in  considering 
whether  a  petitioning  manufacturer  is 
eligible  for  a  low  volume  exemption, 
there  is  also  an  issue  of  whether  cars 
manufactured  by  other  manufacturers 
within  the  same  control  relationship  as 
the  petitioner  should  be  counted  toward 
the  10,000  car  limitation.  Section  S03(c) 
provides  that  "(a)ny  reference  in  this 
part  to  automobiles  manufactured  by  a 
manufacturer  shall  be  deemed  *  *  *  to 
include  all  automobiles  manufactured 
by  persons  who  control,  are  controlled 
by,  or  are  under  common  control  with, 
such  manufacturer  •  •  •"  Thus,  under 
section  503(c).  the  automobiles  produced 
by  all  manufacturers  within  a  control 
relationship  are  placed  into  one  fleet  for 
purposes  of  compliance  with  fuel 
economy  standards.  The  agency 
addressed  this  issue  of  manufacturer 
eligibility  in  a  notice  published  in  the 
Federal  Register  (55  FR  38822)  on 
September  21, 1990,  in  connection  with 
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counted  towards  the  10.000  vehicle 
limitation  since  Maserati  is  not 
considered  the  manufacturer  of  the 
vehicles  by  the  Italian  government,  the 
vehicles  are  not  built  to  comply  with 
U.S.  requirements,  and  no  company  is 
authorized  to  import  such  automobiles 
into  the  United  States.  MAI  concluded  it 
was  eligible  for  an  exemption  for  each 
of  MYs  1993. 1994.  and  1995  since, 
"under  sections  502(c}  and  503(d)  of  the 
Cost  Savings  Act.  the  Innocenti  and  Fiat 
automobiles  are  not  to  be  counted 
towards  Maserati's  10.000-vehicle  limit." 
MAI's  petition  also  Indicated  that  Fiat 
owns  49  percent  of  Maserati.  as  of 
January  1. 1990. 

Agency  Analysis 

Section  502(c)  of  the  Cost  Savings  Act 
limits  eligibility  for  low  volume 
exemptions  to  those  manufacturers 
"who  manufactured  (whether  or  not  the 
United  States)  fewer  than  10.000 
passenger  automobiles  in  the  second 
model  year  preceding  the  model  year  for 
which  the  application  is  made  *  *  *". 
Section  501(9]  defines  the  term 
"manufacture."  except  for  purposes  of 
section  502(c).  as  meaning  "to  produce 
or  assemble  in  the  customs  territory  of 
the  United  States,  or  to  import."  A 
broader  defmition  of  "manufacture." 
derived  from  section  502(c)'s  phrase 
"manufactured  (whether  or  not  in  the 
United  States)."  applies  for  purposes  of 
determining  eligibility  for  a  low  volume 
exemption  under  section  502(c). 
Therefore,  in  considering  whether  MAI 
is  eligible  for  a  low  volume  exemption, 
the  agency  must  count  all  of  the  cars 
manufactured  by  Maserati  worldwide, 
and  not  merely  those  imported  into  the 
U.S.  by  MAI. 

NHTSA  notes  that,  in  considering 
whether  a  petitioning  manufacturer  is 
eligible  for  a  low  volume  exemption, 
there  is  also  an  issue  of  whether  cars 
manufactured  by  other  manufacturers 
within  the  same  control  relationship  as 
the  petitioner  should  be  counted  toward 
the  10,000  car  limitation.  Section  503(c) 
provides  that  "(a)ny  reference  in  this 
part  to  automobiles  manufactured  by  a 
manufacturer  shall  be  deemed  *  *  *  to 
include  all  automobiles  manufactured 
by  persons  who  control,  are  controlled 
by.  or  are  under  common  control  with, 
such  manufacturer  •  •  •"  Thus,  under 
section  503(c).  the  automobiles  produced 
by  all  manufacturers  within  a  control 
relationship  are  placed  into  one  fleet  for 
purposes  of  compliance  with  fuel 
economy  standards.  The  agency 
addressed  this  Issue  of  manufacturer 
eligibihty  in  a  notice  published  in  the 
Federal  Register  (55  FR  38822)  on 
September  21, 199a  in  connection  with 


low  volume  petitions  submitted  by 
Ferrari.  The  agency  tentatively 
concluded  that  all  cars  produced 
worldwide  by  all  manufacturers  within 
the  same  control  relationship  as  the 
petitioning  manufacturer  should  be 
counted  for  purposes  of  low  volume 
exemption  eligibility. 

In  analyzing  how  this  issue  affects 
Maserati /MAI,  there  is  a  factual  issue  of 
whether  Fiat  "controls"  Maserati.  within 
the  meaning  of  section  503(c)  of  the  Act. 
If  Maserati  were  considered  to  be 
controlled  by  Fiat,  it  would  clearly  be 
ineligible  for  a  low  volume  exemption 
(under  the  agency's  tentative 
interpretation),  since  Fiat  manufactures 
far  more  than  10,000  automobiles  each 
year. 

In  a  letter  dated  January  16. 1990. 
Lance  R.  Tunick.  Esq.,  on  behalf  of  MAI. 
argued  that  Fiat  does  not  control 
Maserati.  He  noted  that  while  Fiat  owns 
49  percent  of  Maserati.  another 
corporation,  unrelated  to  Fiat,  owns  51 
percent. 

NHTSA  believes  that  the  issue  of 
whether  Fiat  controls  Maserati  should 
be  addressed  in  the  context  of  the 
purpose  of  section  503(c)  (i.e.,  grouping 
together  vehicles  produced  by  related 
manufacturers)  and  the  overall  statutory 
scheme.  Where  a  company  omtis  51 
percent  of  a  manufacturer  and  another 
company  owns  49  percent,  the  51 
percent  owner  clearly  controls  the 
manufacturer.  There  is  an  issue  of 
whether  the  49  percent  owner  might  also 
be  considered  to  control  the 
manufacturer.  NHTSA  notes  that  if  two 
unrelated  manufacturers  were  deemed 
to  control  a  third  manufacturer  under 
section  503(c),  that  section  could  be  read 
as  requiring  the  automobiles  of  all  three 
manufacturers  to  be  placed  into  one 
fleet.  The  agency  believes  that  such  a 
result  would  clearly  be  inconsistent  with 
the  statutory  scheme,  since  the  fleets  of 
two  unrelated  major  manufacturers 
could  be  combined  simply  as  a  result  of 
sponsoring  a  joint  venture.  Therefore. 
NHTSA  does  not  believe  that  a 
manufacturer  should  be  considered  to 
be  controlled  by  more  than  one 
manufacturer  under  section  503(c). 
except  in  a  vertical  control  relationship 
(such  as  where  manufacturer  A  controls 
manufacturer  B  which  controls 
manufacturer  C). 

NHTSA  therefore  agrees  with  MAI 
that  if  one  company  owns  51  percent  of 
a  manufacturer  and  another,  unrelated 
company  has  a  49  percent  share,  the 
company  which  owns  51  percent  has  a 
controlling  interest,  for  purposes  of 
section  503(c),  and  the  company  which 
owns  49  percent  does  not  control  the 
manufacturer.  Thus.  Maserati's  cars 
would  not  be  combined  (under  the 


agency's  tentative  interpretation)  with 
those  of  Fiat  for  purposes  of  determining 
eligibility  for  a  low  volume  exemption. 

"There  remains  the  issue  of  how  many 
cars  Maserati  itself  should  be 
considered  to  manufacture  for  purposes 
of  determining  section  502(c]  eligibility. 
As  discussed  below.  NHTSA  has 
tentatively  concluded  that  all  cars 
manufactured  by  Maserati  should  be 
counted,  including  those  which  it 
assembles  for  Innocenti  and  FiaL  Under 
this  approach.  Maserati  is  not  eligible 
for  a  low  volume  exemption  since  it 
manufactures  more  than  10.000  cars 
each  year. 

As  indicated  above,  MAI  argued  that 
the  Innocenti  and  Fiat  automobiles 
assembled  by  Maserati  should  not  be 
counted  toward  the  10,000  car  limitation 
since  (1)  Maserati  is  not  considered  the 
manufacturer  of  these  automobiles  by 
the  Italian  government  (Innocenti  and 
Fiat  are),  and  (2)  none  of  these 
automobiles  comply  with  U.S. 
requirements  or  are  authorized  to  be 
imported  into  the  U.S. 

NHTSA  does  not  consider  these 
arguments  to  be  persuasive.  MAI's 
second  argument  is  clearly  inconsistent 
with  the  special  definition  of 
"manufacturer"  that  applies  for 
purposes  of  section  502(c).  In 
considering  manufacturers'  worldwide 
production  for  purposes  of  low  volume 
exemption  eligibility,  the  agency 
necessarily  counts  cars  that  are 
produced  for  markets  other  than  the  U.S. 
Such  cars  typically  do  not  meet  U.S. 
requirements  and  are  not  authorized  by 
the  manufacturer  to  be  imported  into  the 
U.S. 

With  respect  to  MAI's  first  point,  the 
agency  notes  that,  for  purposes  of 
applying  section  502(c).  the 
determination  of  whether  Maserati  is 
considered  a  manufacturer  of  the 
vehicles  in  question  must  be  decided 
under  the  criteria  of  the  Cost  Savings 
Act.  and  not  Italian  law.  Since  Maserati 
"assembles"  the  vehicles,  it  is  clearly  a 
manufacturer  of  the  vehicles  under  the 
Cost  Savings  Act. 

NHTSA  recognizes  that  a  vehicle  may 
have  more  than  one  manufacturer.  It  is 
possible,  for  example,  that  Innocenti  and 
Fiat  might  also  be  considered 
manufacturers  of  the  vehicles  as  well  as 
Maserati. 

The  agency  notes  that,  in  an 
interpretation  letter  dated  February  19, 
1987  (name  of  addressee  withheld  for 
confidentiality  purposes),  it  concluded 
that  where  more  than  one  company  can 
be  considered  the  manufacturer  of  a 
vehicle  and  the  issue  of  which  company 
is  manufact\irer  of  the  vehicle  for  CAFE 
purposes  is  not  resolved  by  section 
S03(g)  or  regulations  issued  under 


section  501(8),  the  manufacturers  can 
determine  by  agreement  which  of  them 
will  count  a  vehicle  as  its  own.  NHTSA 
does  not  however,  believe  that  this 
interpretation  is  relevant  to  the  issue  of 
counting  vehicles  for  purposes  of  low 
volume  exemption  eligibility.  For 
purposes  of  determining  compliance 
with  CAFE  standards,  it  is  important 
that  each  vehicle  be  included  in  only 
one  manufacturer's  fleet.  However,  there 
is  no  reason  to  resolve  which 
manufacturer  should  include  a  vehicle  in 
its  fleet  prior  to  considering  eligibility 
for  a  low  volume  exemption.  Moreover, 
in  this  case,  since  the  vehicles  which 
might  also  be  considered  to  be 
manufactured  by  Innocenti  and  Fiat  are 
not  imported  into  the  United  States,  the 
issue  of  attribution  is  Irrelevant. 

The  legislative  history  of  section 
502(c)  demonstrates  that  Congress 
authorized  low  volume  exemptions  to 
provide  relief  for  small  manufacturers. 
For  example,  the  House  Report 
discussed  this  provision  under  the 
heading  "small  manufacturers."  H.R. 
Rep.  No.  94-340,  94th  Cong.,  Ist  Sess.  90 
(1975).  The  Conference  Report.  In 
describing  the  Senate  version  of  this 
provision,  described  it  as  providing  the 
Secretary  authority  to  exempt  "small 
(less  than  10,000  vehicles  per  year) 
manufacturers"  from  passenger  car 
standards.  S.  Rep.  No.  94-516,  94th 
Cong..  Ist  Sess.  151  (1975). 

NHTSA  does  not  believe  there  is  any 
reason  to  exclude  any  vehicles 
manufactured  by  a  manufacturer  from 
consideration  for  purposes  of  low 
volume  exemption  eligibility.  Congress 
decided  to  limit  eligibility  for  low 
volume  exemptions  to  small 
manufacturers,  using  the  number  of 
vehicles  a  company  manufactures 
(worldwide)  per  year  as  the  measure  of 
whether  a  company  is  small.  Since 
Congress  chose  magnitude  of  annual 
worldwide  production  as  the  test  for 
whether  a  manufacturer  is  small, 
NHTSA  believes  it  is  necessary  and 
appropriate  to  confide  all  of  a 
manufacturer's  production  in  making 
that  inquiry. 

Accordingly,  NHTSA  believes  that  its 
inquiry  concerning  eligibility  is  over 
once  it  is  established  that  a  company 
manufactures  more  than  10,000  vehicles. 
Maserati's  petition  indicates  that,  as  of 
model  year  1990,  it  manufactures  close 
to  50,000  vehicles  per  year. 

For  the  reasons  discussed  above,  this 
agency  tentatively  concludes  that  MAI 
is  not  eligible  for  an  exemption  for  MYs 
1992. 1993, 1994.  and  1995.  NHTSA 
therefore  proposes  to  deny  MAI's 
petition  for  exemption  from  the 
generally  applicable  CAFE  standard  for 
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those  years.  If  Maserati  ceases  to 
manufacture  vehicles  for  Innocenti  and 
Fiat,  or  if  there  are  other  changes  that 
affect  its  eUgibility,  it  may  reapply  for 
an  exemption. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted.  All  comments  must  not 
exceed  15  pages  in  length  (49  CFR 
553.21).  Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
conHdentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Issued  on:  July  28, 1991. 

Stanley  R.  Schelner, 

Acting  Associate  Administrator  for 
Rulemaking. 

(FR  Doc.  91-18073  Filed  7-3(V-gi;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  the  Secretary 

[Department  Circular— Public  Oabt  Serlaa— 
No.  22-911; 

Treasury  Notes  of  July  31, 1993,  Series 
AD-1993 

July  18, 1991. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately 
$12,500,000,000  of  United  States 
securities,  designated  Treasury  Notes  of 
July  31, 1993.  Series  AD-1993  (CUSIP  No. 
912827  B6  8).  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  yield  of  each  accepted 
bid.  The  interest  rate  on  the  Notes  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  July  31, 
1991.  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
January  31, 1992,  and  each  subsequent  6 
months  on  July  31  and  January  31 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature  July 
31, 1993,  and  will  not  be  subject  to  call 
for  redemption  prior  to  maturity.  In  the 
event  any  payment  date  is  a  Saturday, 
Sunday,  or  other  nonbusiness  day.  the 
amount  due  will  be  payable  (without 
additional  interest)  on  the  next  business 
day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $5,000  and  in  multiples  of  that 


amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular. 
Public  Debt  Series.  No.  2-86  (31  CFR 
part  357).  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches, 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500.  Tuesday. 
July  23. 1991.  prior  to  12  noon.  Eastern 
Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  10 
p.m..  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday,  July  22, 1991,  and  received 
no  later  than  Wednesday.  July  31. 1991. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
aimual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  competitive 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
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commercial  bank  or  a  primary 
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3.6.  Immediately  after  the  d 
receipt  of  competitive  tenders 
will  be  opened,  followed  by  a 
announcement  of  the  amount 
range  of  accepted  bids.  Subjei 
reservations  expressed  in  Sec 
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99.500.  That  stated  rate  of  inte 
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pay  the  price  equivalent  to  th( 
Those  submitting  noncompeti' 
tenders  will  pay  the  price  equ 
the  weighted  average  yield  of 
competitive  tenders.  Price  cali 
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Secretary  of  the  Treasury  shal 
If  the  amount  of  noncompetiti' 
received  would  absorb  all  or  i 
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amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  ciurent 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular. 
Public  Debt  Series.  No.  2-«6  (31  CFR 
part  357).  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches, 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  DC  20239-1500.  Tuesday. 
July  23. 1991.  prior  to  12  noon.  Eastern 
Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  10 
p.m..  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Monday.  July  22. 1991,  and  received 
no  later  than  Wednesday,  July  31, 1991. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
aimual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  competitive 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 


submit  tenders  only  for  their  own 
account      j  | 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-msured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 


tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Wednesday,  July  31, 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Monday,  July  29, 1991. 

When  payment  has  been  submitted 
with  the  tender  and  the  purchase  price 
of  the  Notes  allotted  is  over  par. 
settlement  for  the  premium  must  be 
completed  timely,  as  specified  above. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  is 
under  par,  the  discount  will  be  remitted 
to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 


thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  pa>'ment  on  the 
Notes. 

6.Z  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 
G«rald  Murphy, 
Fiscal  Assistant  Secretary. 

(FR  Doc  91-18138  Filed  7-28-91:  3:22  pm] 
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Treasury  Notes  of  July  31, 1996,  Series 
R-1996 

July  18, 1991. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $9,250,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  July  31, 1996,  Series 
R-1996  (CUSIP  No,  912827  B7  6). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 
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2.  Descripdon  of  Securities 

2.1.  The  Notes  will  be  dated  July  31. 
1991,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
January  31. 1992.  and  each  subsequent  6 
months  on  July  31  and  January  31 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature  July 
31, 1996,  and  will  not  be  subject  to  call 
for  redemption  prior  to  maturity.  In  the 
event  any  payment  date  is  a  Saturday. 
Sunday,  or  other  nonbusiness  day,  the 
amount  due  will  be  payable  (without 
additional  interest)  on  the  next  business 
day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular, 
Public  Debt  Series,  No.  2-66  (31  CFR 
part  357).  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reser\e  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  DC  20239-1500. 
Wednesday,  July  24, 1991,  prior  to  12 
noon.  Eastern  Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m..  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday.  July  23. 1991.  and 
received  no  later  than  Wednesday.  lulv 
31.1991.  ' 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
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must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
being  auctioned  prior  to  the  designated 
closing  time  for  receipt  of  competitive 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for.  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vft  of  one 


percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Wednesday.  July  31. 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
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6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  1 
States.  Federal  Reserve  Bank: 
authorized,  as  directed  by  the 
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percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  fi-om  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservadons 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 


5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  SetUement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Wednesday,  July  31, 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
setUement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  Uie 


order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Monday.  July  29. 1991. 

When  payment  has  been  submitted 
with  the  tender  and  the  purchase  price 
of  the  Notes  allotted  is  over  par, 
settlement  for  the  premium  must  be 
completed  timely,  as  specified  above. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  is 
under  par.  the  discount  will  be  remitted 
to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 


make  allotme.its.  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
aimouncement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay.  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Genld  Murphy. 

Fiscal  Assistant  Secretary. 

[PR  Doc.  91-18139  Filed  7-2&-91:  3:22  pm) 

HLUNOCOOC  W1fr-«»-«i 


UNITED  STATES  INFORMATION 
AGENCY 

Culturatly  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  Act  of  October  19. 
1965  {79  Stat.  985.  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27. 1978 
(43  FR 13359.  March  29. 1978).  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  {50  FR  27393.  July  2. 1985).  I  hereby 


determine  that  the  objects  to  be 
included  in  the  exhibit  "Resplendence  of 
the  Spanish  Monarchy:  Renaissance 
Tapestries  and  Armor"  (see  list  *). 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Metropolitan 
Museum  of  Art.  New  York.  New  York, 
beginning  on  or  about  October  11. 1991. 
to  on  or  about  January  5, 1992.  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  July  28. 1991. 
Alberto ).  Mora, 
General  Counsel. 
(FR  Doc.  91-1B211  Filed  7-30-91;  8:45  am] 

BHJJNa  CODE  KaO-OI-M 


■  A  c»py  of  thli  lilt  may  tw  obtained  by 
contacting  Mi.  Lorie  ).  Nierenberj  of  the  Office  of 
the  General  Counael  of  USIA.  The  telephone 
number  it  202/619-6975.  and  the  address  is  VS. 
Information  Agency.  301  Fourth  Street  SW..  room 
7aa  Washington.  DC  20S47. 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTEH 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-<09)  5  U.S.C.  552b<e)(3). 


mJIUL  TELEPHONE  BANK 

Board  of  Directors  Meeting 

DEPARTMENT  OF  AGRICULTURE 

ACTION:  Regular  Meeting  of  the  Board  of 

Directors. 

TIME  AND  DATE:  1  p.m^  Wednesday, 
August  7, 1991. 

place:  Room  212  E-Administration 
Building,  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW,  Washington,  DC  20250. 
STATUS:  Open. 

CONTACT  PERSON  FOR  MORE 

information:  Blaine  D.  Stockton,  Jr., 
Assistant  Secretary,  Rural  Telephone 
Bank  (202)  382-9552. 

Agenda 

I.  Call  to  Order. 

n.  Approving  Minutes  of  the  May  1  and  2. 

1991.  RTB  Board  meeting. 
III.  Loans  Approved  in  Third  Quarter  FY  1991. 
rv.  FiMndal  Statements  for  Third  Quarter 

FY  1991. 

V.  ReqnesU  for  Waiver  of  Prepayment 

Premiuma. 

VI.  Sunshine  Act— Final  Rule. 

Vn.  Election  of  RTB  Board  Members. 

a.  Requirement  for  Election  Before 
November  1992. 

b.  Proposed  resolution  to  Amend  Date  for 
Election. 

Vm.  Prepa>-ment  Premium— Clarification  of 
the  Statutory  Requirements. 

IX.  Federal  Credit  Reform  Update. 

X.  Committee  on  Privatization — Formation  of 

Committee  to  Consider  Issues  Involved 
in  Privatizing  the  RTB. 

XI.  Tabled  Resolution  from  the  February  7, 

1991,  RTB  Board  Meeting  Concerning 
Processing  of  RTB  Loans. 

XII.  Date  and  Location  of  Next  RTB  Board 
Meeting. 

Xni.  Adjournment. 

Dated:  July  28. 1991. 
Blaine  0.  Stockton,  Jr., 
Assistant  Secretary.  Rural  Telephone  Bank. 
[FR  Doc.  91-18208  Filed  7-31-91;  2:27  pm] 

BUXJNO  COOC  3410-1S-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m..  Friday, 
August  2, 1991. 

PLACE:  2033  K  St..  NW..  Washington, 
DC.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb, 

Secretary  oftheConmiission. 

[FR  Doa  91-18323  Filed  7-29-91;  3:22  p.m.1 

BltXlNO  COOC  •3S1-«t-M 


commodity  futures  traoinq 
commission 

TIME  AND  date:  IIKW  a.m.,  Friday, 
August  9, 1991. 

place:  2033  K  Street  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 
CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc  91-18324  Filed  7-29-91;  3:22  pjn-J 

BKIMQ  CODE  (3S1-«1-« 


COMMODITY  FUTURES  TRAININO 
COMMISSION 

TIME  AND  date:  WJOQ  a.m.,  Friday. 
August  16, 1991. 

place:  2033  K  SL  NW.,  Washington.  DC, 
8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-18325  Filed  7-29-91;  3:22  pm] 

BIIXINO  CODE  S3S1-«1-M 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m.,  Friday, 
August  23. 1991, 

place:  2033  K  St..  NW..  Washington. 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 
CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission.. 

(FR  Doc.  91-18326  Filed  7-29-91;  3:22  pm] 

MLUMQ  COOC  MSI-OlHi 


commodity  futures  TRADmO 

COMMtSStON 

TIME  AND  date:  11«)  a.iB.,  FWday. 
August  3a  1991. 

PLACE:  2033  K  St..  NW..  Washington. 
DC.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb.  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Comnussion. 

[FR  Doc.  91-18327  Filed  l-2&-9i;  3:22  pjn.] 

BILLMQ  COOC  WSI-OMt 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE  llflO  a.m.,  Monday, 
August  5, 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW..  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  Involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  July  26, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-18210  Filed  7-26-91;  4:49  pm] 

BILUNQ  COOC  •21(H>1-H 

UNITED  STATES  NATIONAL  COMMISSION 
ON  UBRARIES  AND  INFORMATION  SCIENCE 

Executive  Committee  Meeting 

DATE  AND  TIME:  August  29  and  30, 1991 
9:00  to  5:00  p.m. 
9:00  to  4:00  p.m. 

PLACE:  Canterbury  Hotel,  1733  N  Street, 
N.W.,  Washington,  D.C.  20036. 

STATUS:  Open. 


Federal  Register  /  Vol. 


MATTERS  TO  BE  DISCUSSED: 

Recap  of  White  House  Conference 
Discussion  of  Conference  Recomm 

and  Implementation  Process 
Report,  Committee  on  Library  and 

Information  Services  for  Native 
FY  1992  Budget  and  Technical  Am 
NCLIS  Old  Business 
NCLIS  New  Business 

Special  provisions  will  be  m 
handicapped  individuals  by  c£ 
Barbara  Whiteleather  (202)  ZS' 
later  than  one  week  in  advanc 
meeting. 

FOR  FURTHER  INFORMATION  CO 
Barbara  Whiteleather,  NCLIS. 
1111 18th  Street,  N.W..  Washii 
20036.  (202)  254-3100. 

Dated:  July  26. 1991. 
Peter  R.  Young, 

NCLIS  Executive  Director. 

[FR  Doc.  91-18270  Filed  7-29-91;  2 

BILUNQ  COOC  ri27-01-« 

NUCLEAR  REGULATORY  COMMI9 

DATE:  Weeks  of  July  29,  Augus 

and  19. 1991. 

PLACE:  Commissioners'  Confei 

Room,  11555  Rockville  Pike,  Ri 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  July  29 

Tuesday.  July  30 

8:45  a.m. 
Consideration  of  Commission's 
Yankee  Rowe  Matters  (Clo8e( 
10:00  a.m. 
Briefing  on  International  Nuclet 
Safety  (Closed— Ex.  1) 

Wednesday.  July  31 

1:30  p.m. 
Affirmation/Discussion  and  Vo 

Meeting) 
a.  Commission  Decision  Regard 

Rowe  Reactor  Vessel  (Tentat 

Thursday,  August  1 

4:00  p.m. 
Affirmation/Discussion  and  Vo 
Meeting)  (if  needed) 

Week  of  August  5— Tentative 

Monday,  August  5 

10:00  a.m. 
Briefing  on  AEOD  Programs  (Pi 
Meeting) 
11:30  a.m. 
AfOrmation/DiscuBsion  and  Vo 
Meeting)  (if  needed) 
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MATTERS  TO  BE  DISCUSSED: 

Recap  of  White  House  Conference 
Discussion  of  Conference  Recommendations 

and  Implementation  Process 
Report,  Committee  on  Library  and 

Information  Services  for  Native  Americans 
FY  1992  Budget  and  Technical  Amendments 
NCUS  Old  Business 
NCLIS  New  Business 

Special  provisions  will  be  made  for 
handicapped  individuals  by  calling 
Barbara  Whiteleather  (202]  254-3100.  no 
later  than  one  week  in  advance  of  the 
meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Whiteleather.  NCLIS.  Suite  310. 
1111 18th  Street,  N.W..  Washington,  D.C. 
20036.  (202)  254-3100. 

Dated:  July  26. 1991. 
Peter  R.  Youog, 

NCUS  Executive  Director 

(FR  Doc.  91-18270  Filed  7-29-91;  2:14  p.m.) 

BILUNQ  COOE  7S37-01-H 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  July  29,  August  5, 12, 

and  19, 1991. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  July  29 

Tuesday.  July  30 

8:45  a.m. 
Consideration  of  Commission's  Options  in 
Yankee  Rowe  Matters  (Closed— Ex.  10) 
10:00  a.m. 
Briefing  on  International  Nuclear  Reactor 
Safety  (Closed— Ex.  1) 

Wednesday.  July  31 

1:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Commission  Decision  Regarding  Yankee 

Rowe  Reactor  Vessel  (Tentative) 

Thursday.  August  1 

4:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  August  5— Tentative 

Monday,  August  3 

10:00  a.m. 
Briefing  on  AEOD  Programs  (Public 
Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 


3:00  p.m. 
Discussion  of  Pending  Investigations 
(Closed— Ex.  5  4  7) 

Week  of  August  12— Tentative 

Friday,  August  18 

lOKX)  a.m. 
Briefing  on  Uncertainties  in  Implementing 
the  EPA  HLW  Standards  (Public 
Meeting] 
11:30  a.m. 
AfTirmation/Discussion  on  Vote  (Public 
Meeting)  (if  needed) 

Weric  of  August  19— Tentative 

Wednesday,  August  21 

10:00  a.m. 
Briefing  by  NUMARC  on  Program  for 

Inspections,  Tests,  Analyses,  and 

Criteria  (ITAAC)  for  Advanced  Reactors 

(Public  Meeting) 
11:30  a.m. 
AfTirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 
2:00  p.m. 
Briefing  by  NRC  Staff  on  International 

Programs  (Public  Meeting) 
Note:  AHlrmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meetings  Call 
(Recording)— (301]  492-0292. 
CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  492- 
1661. 

July  26. 1991. 
William  M.  Hill.  Jr., 
Office  of  the  Secretary. 

(FR  Doc.  91-18277  Filed  7-29-91;  215  p.m.) 
BIUJNO  COOC  rtM-01-M 

UNITED  STATES  POSTAL  SERVICE  BOARD 
OF  GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

By  telephone  vote  on  July  26. 1991.  a 
majority  of  the  members  contacted  and 
voting,  the  Board  of  Governors  voted  to 
add  to  the  agenda  of  its  meeting  closed 
to  public  observation  on  August  8, 1991, 
in  Washington.  DC.  consideration  of  1]  a 
filing  with  the  Postal  Rate  Commission 
for  a  walk  sequence  discount  for  third- 
class  mail  and  2]  the  Postal  Rate 
Commission's  Decision  in  Docket  No. 
R90-1. 


The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Junco. 
Griesemer,  Hall.  Mackie.  Nevin.  Pace 
and  Setrakian;  Postmaster  General 
Frank;  Deputy  Postmaster  General 
Coughlin;  Secretary  for  the  Board 
Harris;  and  General  Counsel  Hughes. 

The  Board  determined  that  pursuant 
to  section  552b(c)(3]  of  title  5.  United 
States  Code,  and  section  7.3(c]  of  title 
39.  Code  of  Federal  Regulations,  the 
discussion  of  these  matters  is  exempt 
from  the  open  meeting  requirement  of 
the  Government  in  the  Sunshine  Act  [5 
U.S.C.  522b(b]].  because  it  is  likely  to 
disclose  information  In  connection  with 
proceedings  under  Chapter  36  of  title  39. 
United  States  Code  (having  to  do  with 
postal  ratemaking,  mail  classification 
and  changes  in  postal  services],  which  is 
specifically  exempted  from  disclosure 
by  section  410(c)(4]  of  title  39.  United 
States  Code. 

The  Board  determined  further  that 
pursuant  to  section  522(c)(10)  of  title  5. 
United  States  Code,  and  section  7.3(j)  of 
title  39.  Code  of  Federal  Regulations, 
these  discussions  are  exempt  because 
they  are  likely  to  specifically  concern 
participation  of  the  Postal  Service  In 
civil  actions  or  proceedings  involving  a 
determination  on  the  record  after  an 
opportunity  for  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board's 
discussion  of  the  matters  be  open  to  the 
public. 

In  accordance  with  section  552b(f)(l) 
of  title  5,  United  States  Code,  and 
section  7.6(a]  of  title  39.  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
may  properly  be  closed  to  public 
observation,  pursuant  to  section  552b(c) 
(3]  and  (10)  of  Utle  5,  United  States 
Code;  and  section  7.3  (c)  and  (j)  of  title 
39,  Code  of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  for  the  Board.  David  F.  Harris. 
at  (202)  268-4800. 
David  F.  Hairis. 
Secretary. 

(FR  Doc.  91-18316  Filed  7-29-91: 3:21  pm) 
nixmo  COOK  77i»-tMt 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Chapter  2 

Department  of  Defense  Acquisition 
Regulations;  Defense  Federal 
Acquisition  Regulation  Supplement 

agency:  Department  of  Defense  (DoD). 
action:  Final  rules  and  interim  rules. 

summary:  The  Secretary  of  Defense's 
July  1989  Defense  Management  Report 
to  the  President  concluded  that  much  of 
the  stifling  burden  of  Department  of 
Defense  (DoD)  regulatory  guidance, 
including  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS),  was  self-imposed.  As  a  result, 
the  DoD  formed  a  Regulatory  Relief 
Task  Force  to  review  DFARS  and  lower 
level  supplements  and  recommend 
revisions.  Subsequently,  the  Defense 
Acquisition  Regulations  System,  under 
the  direction  of  the  Director  of  Defense 
Procurement,  conducted  an  in-depth 
analysis  of  DFARS  to:  Eliminate  text 
and  clauses  that  were  unnecessary  (e.g., 
duplicated  FAR  or  other  directives, 
added  no  value,  etc.):  eliminate  or 
modify,  where  possible,  thresholds, 
certifications,  approval  levels,  and  other 
regulatory  burdens  on  contracting 
officers  and  contractors;  and  ultimately 
rewrite  the  remaining  text  and  clauses 
in  plain  English.  The  1991  edition  of 
DFARS  is  the  product  of  these  efforts.  It 
replaces  the  1988  edition,  including  all 
appendices  and  supplements. 
DATES:  Effective  Date:  December  31. 
1991.  For  discussion  on  Interim  Rules, 
see  Supplementary  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lucile  Hughes  (703)  697-7266,  Defense 
Acquisition  Regulations  System. 
OUSD(A),  Pentagon.  Washington,  DC 
20301-3000. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  rewritten  DFARS  was  published 
in  the  Federal  Register  as  a  proposed 
rule  in  four  increments.  The  first 
increment  was  published  August  14, 
1990  (55  FR  33218):  the  second 
increment,  September  28, 1990  (55  FR 
39788):  the  third  increment,  October  31, 
1990  (55  FR  45904):  and  the  fourth 
increment,  February  14, 1991  (56  FR 
6056).  Comments  were  received  from  a 
multitude  of  interested  parties,  including 
individuals,  industry  associations, 
business  concerns,  DoD  organizations, 
other  Federal  agencies,  and 
representatives  of  the  Canadian 
government.  A  total  of  265  letters 
offering  comments  were  received  on  the 
four  increments.  All  comments  were 
considered  in  developing  this  final  rule. 


The  1991  edition  includes  some 
interim  rules  which  were  all  published 
independently  and  separately  from  the 
four  increments  of  proposed  rules. 
Unless  otherwise  stated  in  the  following 
summaries,  these  interim  rules  are  not 
finalized  by  this  notice  but  are 
published  in  their  interim  form.  For 
example.  Part  211,  Acquisition  and 
Distribution  of  Commercial  Products,  is 
an  interim  rule,  not  yet  finalized,  which 
was  published  for  public  comment  April 
23, 1991  (56  FR  18610).  Part  211  is 
published  in  this  notice  in  its  interim 
version.  The  1991  edition  will  be  revised 
to  include  the  final  version  of  such 
interim  rules  as  they  are  finalized. 

A  summary  of  the  revisions  made  to 
the  proposed  rules  as  a  result  of  public 
comments  and  other  changes  follows: 

Part  201,  Federal  Acquisition 
Regulations  System.  Section  201.301  has 
been  revised  as  a  result  of  further 
consideration  of  the  controls  necessary 
to  implement  section  25(d)  of  the  OFPP 
Act  and  to  preclude  a  reemergence  of 
the  regulatory  burdens  eliminated  under 
the  DFARS  rewrite  effort.  Section 
201.301  requires  the  Director  of  Defense 
Procurement's  approval  of:  class 
deviations;  policies,  procedures,  clauses, 
and  forms  which  have  a  significant 
impact  on  the  public:  individual 
deviations  in  certain  categories;  and 
department/agency  plans  for  control  of 
all  clauses  other  than  those  prescribed 
by  FAR  or  DFARS.  Section  201.303  has 
been  modified  slightly  to  clarify  the 
DFARS  numbering  explanation.  All 
references  in  part  201,  and  throughout 
DFARS.  to  the  Deputy  Assistant 
Secretary  of  Defense  (Procurement) 
have  been  changed  to  the  Director  of 
Defense  Procurement.  Subpart  201.6  has 
been  modified  to  add  a  requirement  for 
the  contracting  officer  representative  to 
maintain  a  file  on  each  contract 
assigned. 

Part  202.  Definitions  of  Words  and 
Terms.  The  definition  of  "contracting 
activities"  ha«  been  revised  and 
updated.  A  definition  of  "departments 
and  agencies"  has  been  added.  The 
definition  of  "Department  of  Defense" 
has  been  revised.  Definitions  of 
"executive  agency"  and  "head  of  the 
agency"  have  been  added.  A  definition 
of  "senior  procurement  executive"  has 
been  substituted  for  "senior  acquisition 
executive"  and  revised. 

Part  203.  Improper  Business  Practices 
and  Personal  Conflicts  of  Interest.  A 
reference  to  DoD  Directive  7050.5. 
Coordination  of  Remedies  for  Fraud  and 
Corruption  Related  to  Procurement 
Activities,  has  been  added  to  various 
reporting  requirements  in  this  part. 
Subpart  203.1  has  been  revised  to  reflect 
the  prohibition  suspensions  imposed  by 


section  507  of  the  Ethics  Reform  Act  of 
1989  and  section  815  of  the  fiscal  1991 
DoD  Authorization  Act.  Subpart  203.5 
and  the  clause  at  252.203-7001  have 
been  revised  to  limit  the  10  U.S.C.  2408 
prohibition  on  employment  of  convicted 
felons  to  prime  contractors  and  first-tier 
subcontractors.  A  definition  of 
"negotiation"  has  been  added  to  the 
clause  at  252.203-7000. 

Part  204,  Administrative  Matters. 
Most  of  subpart  204.4.  Safeguarding 
Classified  Information  Within  Industry, 
has  been  moved  to  subpart  239.74.  The 
clause  at  252.204-7000, 
Telecommunications  Security 
Equipment,  Devices,  Techniques,  and 
Services,  has  been  moved  to  252.239- 
7016.  A  number  of  minor  editorial  and 
technical  changes  have  been  made 
throughout  the  part  and  part  253. 
Part  205.  Publicizing  Contract 
Actions.  Section  205.303  has  been 
revised  to  clarify  the  requirements  for 
public  announcement  of  contract 
awards. 

Part  206,  Competition  Requirements. 
Limitations  on  use  of  the  authority  at 
FAR  6.302-4,  International  agreement, 
for  other  than  full  and  open  competition 
have  been  added  at  206.302-4(c),  as  a 
result  of  section  817  of  the  FY  1990 
Defense  Authorization  Act.  Section 
206.304,  amending  the  J&A  approval 
level  for  contract  actions  over  $10 
million,  has  been  added  as  a  result  of 
section  818  of  the  FY  1990  Defense 
Authorization  Act. 

Part  207.  Acquisition  Planning. 
Section  207.103  has  been  revised  to 
clarify  when  written  acquisition  plans 
are  required.  Subpart  207.3  has  been 
deleted  because  the  subject  matter  is 
adequately  covered  in  the  FAR,  and  in 
DoDD  4100.5  and  DoDI  4100.33. 

Part  208.  Required  Sources  of  Supplies 
and  Services.  Subpart  208.3.  Acquisition 
of  Utility  Services,  has  been  moved  to 
part  241.  Unusual  and  compelling 
urgency  has  been  added  at  208.7003-l(a) 
as  an  exception  to  acquisition  from  the 
integrated  material  management 
manager.  Subsection  208.7004-10  has 
been  added  to  clarify  the  handling  of  the 
administrative  costs  of  coordinated 
acquisition.  The  definition  at  208.7201  of 
"planned  producer"  has  been  revised.  A 
list  of  the  existing  authorities  for 
industrial  planning  actions  has  been 
added  at  208.7203.  Palladium  sponge  has 
been  added  to  the  list  of  refined 
precious  metals  at  208.7304. 

Part  209,  Contractor  Qualifications. 
Factors  for  consideration  by  the 
debarring  official  in  a  debarment 
decision  have  been  deleted  as  they  are 
being  moved  to  FAR.  The  clause  at 
252.209-7001.  Disclosure  of  Ownership 
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section  507  of  the  Ethics  Reform  Act  of 
1989  and  section  815  of  the  fiscal  1991 
DoD  Authorization  Act.  Subpart  203.5 
and  the  clause  at  252.203-7001  have 
been  revised  to  limit  the  10  U.S.C.  2408 
prohibition  on  employment  of  convicted 
felons  to  prime  contractors  and  first-tier 
subcontractors.  A  definition  of 
"negotiation"  has  been  added  to  the 
clause  at  252.203-7000. 

Part  204,  Administrative  Matters. 
Most  of  subpart  204.4.  Safeguarding 
Classified  Information  Within  Industry, 
has  been  moved  to  subpart  239.74.  The 
clause  at  252.204-7000, 
Telecommunications  Security 
Equipment,  Devices,  Techniques,  and 
Services,  has  been  moved  to  252.239- 
7016.  A  number  of  minor  editorial  and 
technical  changes  have  been  made 
throughout  the  part  and  part  253. 
Part  205.  Publicizing  Contract 
Actions.  Section  205.303  has  been 
revised  to  clarify  the  requirements  for 
public  announcement  of  contract 
awards. 

Part  206,  Competition  Requirements. 
Limitations  on  use  of  the  authority  at 
FAR  6.302-4,  International  agreement, 
for  other  than  full  and  open  competition 
have  been  added  at  206.302^(c).  as  a 
result  of  section  817  of  the  FY  1990 
Defense  Authorization  Act.  Section 
206.304,  amending  the  J&A  approval 
level  for  contract  actions  over  $10 
million,  has  been  added  as  a  result  of 
section  818  of  the  FY  1990  Defense 
Authorization  Act. 

Part  207,  Acquisition  Planning. 
Section  207.103  has  been  revised  to 
clarify  when  written  acquisition  plans 
are  required.  Subpart  207.3  has  been 
deleted  because  the  subject  matter  is 
adequately  covered  in  the  FAR,  and  in 
DoDD  4100.5  and  DoDI  4100.33. 

Part  208,  Required  Sources  of  Supplies 
and  Services.  Subpart  208.3,  Acquisition 
of  Utility  Services,  has  been  moved  to 
part  241.  Unusual  and  compelling 
urgency  has  been  added  at  208.7003-l(a) 
as  an  exception  to  acquisition  from  the 
integrated  material  management 
manager.  Subsection  208.7004-10  has 
been  added  to  clarify  the  handling  of  the 
administrative  costs  of  coordinated 
acquisition.  The  definition  at  208.7201  of 
"planned  producer"  has  been  revised.  A 
list  of  the  existing  authorities  for 
industrial  planning  actions  has  been 
added  at  208.7203.  Palladium  sponge  has 
been  added  to  the  list  of  refined 
precious  metals  at  208.7304. 

Part  209,  Contractor  Qualifications. 
Factors  for  consideration  by  the 
debarring  official  in  a  debarment 
decision  have  been  deleted  as  they  are 
being  moved  to  FAR.  The  clause  at 
252.209-7001.  Disclosure  of  Ownership 


or  Control  by  a  Foreign  Government  that 
Supports  Terrorism,  has  been  revised  to 
add  Iraq  and  North  Korea  and  delete 
South  Yemen  from  the  list  of  countries 
that  must  be  disclosed.  The  clause  at 
232.209-7000,  Acquisition  from 
Subcontractors  Subject  to  On-Site 
Inspection  Under  the  Intermediate- 
Range  Nuclear  Forces  (INF)  Treaty,  has 
been  revised  to  apply  also  to 
subcontractors  subject  to  on-site 
inspection  under  a  treaty  similar  to  INF. 

Part  210.  Specifications,  Standards, 
and  Other  Purchase  Descriptions. 
Section  210.002  has  been  revised  by 
deleting  guidance  on  acquisition 
streamlining  that  duplicates  information 
contained  in  DoDI  5000.2. 

Part  211,  Acquisition  and  Distribution 
of  Commercial  Products.  This  part  is  an 
interim  rule,  published  in  the  Federal 
Register  on  April  23, 1991  (56  FR  18610). 
This  part  was  not  published  in  any  of 
the  four  proposed  rule  increments  but  is 
included  in  the  1991  DFARS  edition  in 
its  interim  form. 

Part  212,  Contract  Delivery  or 
Performance.  Subpart  212.1,  Delivery  or 
Performance  Schedules,  has  been 
deleted  as  unnecessary.  Other  minor 
revisions  have  been  made  for  technical 
and  editorial  clarity. 

Part  213,  Small  Purchase  and  Other 
Simplified  Purchase  Procedures. 
Subpart  213.1,  General,  has  been  deleted 
as  unnecessary.  Other  minor  revisions 
have  been  made  for  technical  and 
editorial  clarity. 

Part  214,  Sealed  Bidding.  No 
significant  revisions. 

Part  215,  Contracting  by  Negotiation. 
References  to  $100,000  in  the  text  and  in 
the  clause  at  252.215-7000.  Pricing 
Adjustments,  have  been  deleted  since 
the  threshold  for  cost  or  pricing  data  has 
been  increased  to  $500,000.  The 
requirement  for  field  pricing  reports  for 
fixed  price  proposals  exceeding  $250,000 
from  offerors  with  significant  estimating 
system  deficiencies  has  been  deleted 
due  to  the  increase  in  the  threshold  for 
cost  or  pricing  data.  Industrial 
Modernization  Incentive  Program 
coverage  has  been  updated  for 
consistency  with  the  DoD  Directive  and 
Guide.  Language  on  estimated  data 
prices,  currently  in  DFARS  but  deleted 
in  the  proposed  rule,  has  been  restored. 
Section  215.1003  has  been  deleted  as  it 
is  covered  by  FAR  15.1003.  Section 
215.1001  has  been  added  to  emphasize 
that  acquisitions  processed  under  small 
purchase  procedures  are  exempt  from 
the  requirement  for  preaward 
notification  of  unsuccessful  offerors. 
Other  minor  revisions  have  been  made 
for  technical  and  editorial  clarity.  An 
exception  to  the  contracting  officer's 
authority  to  make  the  determinations 


required  by  FAR  215.808  has  been 
added. 

Part  216,  Types  of  Contracts.  A 
requirement  has  been  added  at  216.203- 
4-70(a)  and  (b)  for  approval  at  a  level 
above  the  contracting  officer  to  exceed 
an  adjustment  of  ten  percent  in  the 
clauses  at  252.216-7000.  Economic  Price 
Adjustment — Basic  Steel,  Aluminum. 
Brass.  Bronze,  or  Copper  Mill  Products, 
and  252.216-7001,  Economic  Price 
Adjustment — Nonstandard  Steel  Items. 
Added  language  at  216.301-3  permitting 
the  contracting  officer  to  execute  the 
required  determinations  and  findings. 
Removed  language  at  215.403(c)  on  use 
of  fixed-price  incentive  contracts. 
Section  216.702,  Basic  agreements,  has 
been  deleted  because  such  agreements 
are  rarely  used.  Other  minor  revisions 
have  been  made  for  technical  and 
editorial  clarity. 

Part  217,  Special  Contracting 
Methods.  Added  guidance  at  217.401 
encouraging  use  of  small  disadvantaged 
business  concerns  when  leader 
company  contracting  is  being 
considered.  Deleted  the  Liquidated 
Damages  clause  at  252.217-7009,  which 
was  to  be  used  in  master  agreements  for 
repair  and  alteration  of  vessels,  and 
replace  it  with  the  Default  clause  in  the 
cutrent  DFARS.  Revised  the  prescription 
for  use  of  the  provision  at  252.217-7028, 
Identification  of  Sources  of  Supply,  to 
permit  use  of  substantially  the  same 
provisions. 

Part  219,  Small  Business  and  Small 
Disadvantaged  Business  Concerns.  The 
threshold  at  219.201(c)(9)  for  small 
business  specialist  review  of 
acquisitions  was  revised  from  $25,000  to 
$10,000.  The  responsibility  (219.201(c)(7)) 
for  appointing  a  small  business 
technical  advisor  was  delegated  to  the 
head  of  a  contracting  activity.  Several 
small  business  specialist  duties  were 
added  at  219.2Ql(d).  Reporting 
requirements  were  added  at  219.202-5. 
Evaluation  preference  procedures  were 
revised  to  clarify  applicability  to  eligible 
products  under  the  Trade  Agreements 
Act.  The  form  number  of  the  new  form 
required  by  219.201(c)(9)(B)  has  been 
added  and  a  copy  of  the  form  has  been 
included  in  part  253.  Other  minor 
revisions  have  been  made  for  technical 
and  editorial  clarity. 

Part  220.  Labor  Surplus  Area 
Concerns.  This  part  was  proposed  for 
deletion  and  is  deleted. 

Part  222,  Application  of  Labor  Laws  to 
Government  Acquisitions.  Guidance  on 
the  adm.inistrative  determination 
process  for  Contract  Work  Mour  and 
Safety  Standards  Act  hquidated 
damages  has  been  added  at  subpart 
222.3.  Guidance  on  application  of  Davis 
Bacon  Act  and  Service  Contract  Act  to 


installation  support  contracts  has  been 
added  at  222.402-70.  A  requirement  for 
head  of  the  contracting  activity  approval 
of  a  contracting  officer's  certification 
under  FAR  22.608^(b)(l)  has  been 
added  at  222.608-4(b).  The  clause  at 
252.222-7000,  Wage  Determination,  has 
been  deleted  because  it  was  in  conflict 
with  Department  of  Labor  regulations. 

Part  223,  Environment,  Conservation, 
Occupational  Safety,  and  Drug-Free 
Workplace.  A  new  clause  has  been 
added  as  252.223-7001.  Hazard  Warning 
Labels. 

Part  224,  Protection  of  Privacy  and 
Freedom  of  Information.  No  significant 
changes. 

Part  225,  Foreign  Acquisition. 
Definitions  of  "domestic  concern." 
"foreign  concern."  and  "nonqualifying 
country"  have  been  added  at  225.000-70. 
Table  25-1  has  been  added  to  provide 
examples  of  offer  evaluation  under  the 
Buy  American  Act.  Subsection  225.802- 
70  has  been  revised  to  require 
coordination  with  the  contract 
administration  office  instead  of  the 
overseas  commander.  Restrictions  on 
acquisition  of  night  vision  tubes, 
carbonyl  iron  powders,  and  anchor  and 
mcoring  chain  have  been  added  to 
subpart  225.70  as  a  result  of  new  or 
revised  statutory  restrictions. 
Prescriptions  for  use  of  some  of  the 
clauses  have  been  revised.  Numerous 
other  minor  revisions  have  been  made 
for  technical  and  editorial  clarity. 

Part  226,  Other  Socioeconomic 
Programs.  No  significant  changes. 

Part  227,  Patents,  Data,  and 
Copyrights.  This  part  was  not  published 
in  any  of  the  four  proposed  rule 
increments  as  major  revisions  are  in 
process  under  DAR  Case  90-438.  Part 
227  is  included  in  the  1991  DFARS 
edition  without  change  from  the  current 
DFARS  edition  except  for  minor 
numbering  changes  to  conform  with  the 
1991  edition  numbering  prescription. 

Part  228,  Bonds  and  Insurance.  The 
definition  of  "self-insurance"  at  223.001 
has  been  deleted  as  it  is  covered  by 
FAR.  The  policy  on  use  of  bid 
guarantees  at  228.101  has  been  deleted 
because  FAR  is  clear.  Section  228.170 
and  the  provision  at  252.228-7004.  Bonds 
or  Other  Security,  have  been  revised  to 
provide  for  a  time  period  for  return  of 
executed  bonds.  The  clause  at  252.228- 
7002,  Aircraft  Flight  Risks,  has  been 
revised  to  include  a  new  paragraph  on 
the  Disputes  clause.  Guidance  on 
treatment  of  liability  insurance  for 
construction  contract  subcontractors 
has  been  revised  at  228.304(2).  Section 
228.311  has  been  added  to  provide  ine 
prescriptions  for  use  within  DoD  of  the 
clause  at  FAR  52.228-7,  Insurance — 
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Liability  to  Third  Persons,  and  the 
provision  at  FAR  52.22&-6.  Insurance- 
Immunity  from  Tort  Liability. 

Part  229,  Taxes.  No  significant 
changes. 

Part  230.  Cost  Accounting  Standards. 
No  changes. 

Part  231.  Contract  Cost  Principles  and 
Procedures.  The  prescription  for  the 
clause  at  252.231-7000.  Supplemental 
Cost  Principles,  has  been  moved  from 
subpart  231.70  to  231.100-70  because  the 
clause  applies  to  contracts  with 
noncommercial  as  well  as  commercial 
entities.  Subsections  231.205-1  and 
231.205-38  have  been  removed  as 
additional  language  has  been  added  to 
FAR.  A  definition  of  "proposal"  has 
been  added  to  the  clause  at  252.231- 
7001.  Penalties  for  Unallowable  Costs. 
Other  minor  revisions  have  been  made 
for  technical  and  editorial  clarity. 

Part  232.  Contract  Financing. 
Undefinitized  orders  under  indefinite 
delivery  contracts  were  added  to  the  list 
of  contract  actions  at  232.102-70  for 
which  the  contracting  officer  may 
establish  provisional  delivery  payments. 
Language  has  been  added  at  232.108  to 
address  contract  finance  office 
responsibilities.  Information 
requirements  listed  at  232.172-2  for 
financial  reviews  have  been  revised. 
Language  on  customary  progress 
payments  for  small  disadvantaged 
businesses  has  been  added  at  232.501- 
1(a)  and  232.502-l(b).  Language  on  the 
proper  use  of  customary  flexible 
progress  payments  has  been  added  at 
232.502-1-71.  Other  minor  revisions 
have  been  made  for  technical  and 
editorial  clarity. 

Part  233.  Protests.  Disputes,  and 
Appeals.  The  prohibition  at  233.210  on 
price  adjustments  under  shipbuilding 
contracts  has  been  moved  to  243.105(a) 
to  clarify  that  it  applies  to  all  price 
adjustments  and  not  just  to  disputed 
changes.  Section  233.7000  and  the  clause 
at  252.233-7000.  Certification  of  Claims 
and  Requests  for  Adjustment  or  Relief, 
have  been  revised  to  clarify  the 
circumstances  under  which  the 
certification  is  required  and  when  a 
certification  under  the  Contract  Disputes 
Act  will  satisfy  the  certification 
requirements  of  10  U.S.C.  2410. 

Part  234.  Major  System  Acquisition. 
The  clause  in  the  proposed  rule  at 
252.234-7000.  Cost/Schedule  Control 
Systems,  has  been  rewritten  into  a 
separate  provision  and  a  contract 
clause. 

Part  235,  Research  and  Development 
Contracting.  The  cost  sharing  policy 
language  at  235.003  has  been  deleted  as 
guidance  is  being  added  to  FAR. 
Approval  requirements  at  235.006  for  use 
of  fixed  price  type  contracts  for 


development  program  efforts  have  been 
revised.  The  lists  of  clauses  at  235.015- 
71(i)  to  be  used  in  short  form  research 
contracts  have  been  updated  and 
revised.  The  prescription  for  and  clause 
at  252.235-7000.  Distribution  of  Final 
Scientific  or  Technical  Report,  have 
been  deleted  as  the  clause  is  being 
moved  to  FAR.  Other  minor  revisions 
have  been  made  in  the  text  and  the 
clauses  for  technical  and  editorial 
clarity. 

Part  236.  Construction  and  Architect- 
Engineer  Contracts.  A  definition  of 
"network  analysis  system"  has  been 
added  at  236.102.  A  solicitation 
provision  was  added  as  252.236-7008. 
Contract  Prices— Bidding  Schedules. 
Other  minor  revisions  have  been  made 
for  technical  and  editorial  clarity. 

Part  237,  Service  Contracting.  Subpart 
237.74.  Communications  Services,  has 
been  moved  to  subpart  239.74. 
Telecommunications  Services.  The 
clauses  prescribed  by  subpart  237.74 
(252.237-7016  through  252.237-7029) 
have  been  moved  to  252.239-7002 
through  252.239-7015.  Subpart  237.75, 
Audit  Services,  has  been  moved  to 
237.203-70.  The  level  of  authorization  at 
237.203(d)(iii)  for  personal  service 
contracts  for  contract  field  services  has 
been  changed  from  Deputy  Assistant 
Secretary  of  Defense  for  Procurement  to 
agency  heads.  Coverage  on  master 
agreements,  which  was  added  to  DFARS 
by  Defense  Acquisition  Circular  88-18, 
has  been  added  at  237.270.  Other  minor 
revisions  have  been  made  for  technical 
and  editorial  clarity. 

Part  239,  Acquisition  of  Information 
Resources.  Subpart  239.74. 
Telecommunications  Services,  has  been 
added.  It  includes  language  which  was 
moved  from  subparts  204.4  and  237.74. 
Subpart  239.74  prescribes  use  of  clauses 
at  252.239-7002  through  252.239-7015 
(moved  from  252.237-7016  through 
252.237-7029)  and  the  clause  at  252.23^ 
7016  (moved  from  252.204-7000).  The 
clauses  at  252.239-7001.  Rights  in 
Privacy  Safeguards,  and  252.239-7002. 
Access  to  Contractor  Facilities  and 
Records — Privacy  Safeguards 
Inspection,  have  been  deleted  since  the 
FIRMR  clause  at  201.39.5202-5 
adequately  serves  these  purposes.  Other 
minor  revisions  have  been  made  for 
technical  and  editorial  clarity. 

Part  241.  Acquisition  of  Utility 
Services.  The  definition  of  "dual 
franchise  area"  has  been  changed  to 
"dual  service  area"  and  has  been 
revised. 

Part  242.  Contract  Administration. 
The  list  of  contracts  at  242.203(a)  which 
can  be  retained  for  contract 
administration  has  been  revised.  One 
function  has  been  added  at  242.302(b)  to 


Lhose  functions  listed  at  FAR  42.302(b) 
which  the  contract  administration  office 
performs  only  when  authorized  by  the 
contracting  office.  Language  has  been 
added  at  242.705-1  (b)(3)  to  ensure  that 
costs  questioned  by  DCAA  auditors  are 
properly  resolved  and  discussed  in  the 
negotiation  memorandum  and  that  the 
contractor  is  notified  of  any  unallowable 
costs.  The  threshold  at  242.7002-1  for 
instituting  a  formal  cost  monitoring 
program  has  been  increased  from  $50 
million  to  $100  million.  Language  has 
also  been  added  to  permit  monitoring,  if 
appropriate,  under  the  $100  million 
threshold.  The  disposition  instructions 
at  242.7102  for  voluntary  refunds  have 
been  revised.  Other  minor  revisions 
have  been  made  for  technical  and 
editorial  clarity. 

Part  243.  Contract  Modifications.  A 
prohibition  on  price  adjustments  under 
shipbuilding  contracts  has  been  added 
at  243.105.  Guidance  on  definitization  of 
change  orders  has  been  added  at 
243.204(b).  Other  minor  revisions  have 
been  made  for  technical  and  editorial 
clarify. 

Part  244,  Subcontracting  Policies  and 
Procedures.  No  significant  changes. 
Part  245,  Government  Property.  A 
definition  of  "agency  peculiar  property" 
has  been  added  for  use  within  DoD.  The 
definition  of  "industrial  plant 
equipment"  has  been  revised.  Section 
245.306  on  reviews  of  special  tooling  has 
been  deleted  since  a  forthcoming 
property  manual  will  adequately  cover 
this  subject.  The  guidance  at  245.403  on 
rental  charges  for  use  of  special  tooling 
and  special  test  equipment  has  been 
revised.  Subsection  245.505-6  has  been 
revised  to  make  it  clear  that  industrial 
plant  equipment  must  be  reported  on  DD 
form  1342  when  no  longer  required  for 
the  purpose  authorized.  Subsection 
245.603-70  has  been  revised  to  allow 
contractors  to  withdraw  property  from 
inventory  schedules  and  notify  the 
affected  screening  activities. 
Instructions  on  completion  of  DD  Form 
1342.  DoD  Property  Record,  have  been 
added  at  245.606-70.  Subsection  245.607- 
1(a)  has  been  revised  to  allow 
contractors  to  make  a  single  entry  on 
the  inventory  schedule  when  a  pre- 
inventory  scrap  recommendation  is 
made  by  the  plant  clearance  officer  and 
the  inventory  is  considered  without 
value.  Subsection  245.608-4  on  limited 
screening  of  surplus  property  has  been 
deleted.  Section  245.613  has  been 
revised  to  require  determinations  by  the 
plant  clearance  officer  for  abandonment 
or  destruction  of  property.  The 
instructions  in  subpart  245.71  on  use  of 
the  DD  Form  1149  have  been  revised  to 
permit  its  use  for  shipment  of  ii  dustrial 
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Lhose  functions  listed  at  FAR  42.302(b) 
which  the  contract  administration  office 
performs  only  when  authorized  by  the 
contracting  office.  Language  has  been 
added  at  242.705-1  (b)(3)  to  ensure  that 
costs  questioned  by  DCAA  auditors  are 
properly  resolved  and  discussed  in  the 
negotiation  memorandum  and  that  the 
contractor  is  notified  of  any  unallowable 
costs.  The  threshold  at  242.7002-1  for 
instituting  a  formal  cost  monitoring 
program  has  been  increased  from  $50 
million  to  $100  million.  Language  has 
also  been  added  to  permit  monitoring,  if 
appropriate,  under  the  $100  million 
threshold.  The  disposition  instructions 
at  242.7102  for  voluntary  refunds  have 
been  revised.  Other  minor  revisions 
have  been  made  for  technical  and 
editorial  clarity. 

Part  243.  Contract  Modifications.  A 
prohibition  on  price  adjustments  under 
shipbuilding  contracts  has  been  added 
at  243.105.  Guidance  on  definitization  of 
change  orders  has  been  added  at 
243.204(b).  Other  minor  revisions  have 
been  made  for  technical  and  editorial 
clarify. 

Part  244,  Subcontracting  Policies  and 
Procedures.  No  significant  changes. 
Part  245,  Government  Property.  A 
definition  of  "agency  peculiar  property" 
has  been  added  for  use  within  DoD.  The 
definition  of  "industrial  plant 
equipment"  has  been  revised.  Section 
245.306  on  reviews  of  special  tooling  has 
been  deleted  since  a  forthcoming 
property  manual  will  adequately  cover 
this  subject.  The  guidance  at  245.403  on 
rental  charges  for  use  of  special  tooling 
and  special  test  equipment  has  been 
revised.  Subsection  245.505-6  has  been 
revised  to  make  it  clear  that  industrial 
plant  equipment  must  be  reported  on  DD 
form  1342  when  no  longer  required  for 
the  purpose  authorized.  Subsection 
245.603-70  has  been  revised  to  allow 
contractors  to  withdraw  property  from 
inventory  schedules  and  notify  the 
affected  screening  activities. 
Instructions  on  completion  of  DD  Form 
1342,  DoD  Property  Record,  have  been 
added  at  245.606-70.  Subsection  245.607- 
1(a)  has  been  revised  to  allow 
contractors  to  make  a  single  entry  on 
the  inventory  schedule  when  a  pre- 
inventory  scrap  recommendation  is 
made  by  the  plant  clearance  officer  and 
the  inventory  is  considered  without 
value.  Subsection  245.608-4  on  limited 
screening  of  surpJus  property  has  been 
deleted.  Section  245.613  has  been 
revised  to  require  determinations  by  the 
plant  clearance  officer  for  abandonment 
or  destruction  of  property.  The 
instructions  in  subpart  245.71  on  use  of 
the  DD  Form  1149  have  been  revised  to 
permit  its  use  for  shipment  of  ii  dustrial 


plant  equipment  for  donations.  Section 
245.7302  has  been  deleted  because  it  is 
adequately  covered  elsewhere. 
Numerous  other  revisions  have  been 
made  for  technical  and  editorial  clarity. 

Part  246.  Quality  Assurance. 
Definitions  of  "metrology,"  "quality." 
"quality  assurance,"  "quality  audit,"  and 
"quality  program"  have  been  added  at 
246.101.  The  definitions  at  246.407  of 
"critical  nonconformance"  and  "minor 
nonconformance"  have  been  revised. 
Other  minor  revisions  have  been  made 
for  technical  and  editorial  clarity. 

Part  247,  Transportation.  The  clause 
in  the  proposed  rule  at  252.247-7003, 
Changes,  has  been  deleted.  The  clause 
in  the  proposed  rule  at  252.247-7023, 
Extent  of  Transportation  of  Supplies  by 
Sea,  has  been  broken  out  into  a 
solicitation  provision  and  two  clauses, 
now  numbered  252.247-7022,  252.247- 
7023,  and  252.247-7024. 

Part  248,  Value  Engineering.  No 
significant  changes. 

Part  249,  Termination  of  Contracts. 
No  significant  changes. 

Part  250,  Extraordinary  Contractual 
Actions.  No  significant  changes. 

Part  251,  Use  of  Government  Sources 
by  Contractors.  Section  251.100  has  been 
deleted  as  there  is  no  reason  to  limit 
application  of  part  251  to  supplies 
delivered  in  the  United  States.  Section 
251.103  has  been  deleted  as  the  FAR  is 
being  changed  to  adopt  this  language. 
Other  minor  revisions  have  been  made 
for  technical  and  editorial  clarity. 

Part  252,  Solicitation  Provisions  and 
Contract  Clauses.  Revisions  in 
provisions  and  clauses  are  identified  in 
the  discussion  of  the  part  which 
prescribes  use  of  the  provision  or  clause. 

Part  253,  Forms.  Revisions  in  forms 
are  identified  in  the  discussion  of  the 
part  which  prescribes  use  of  the  form. 

Part  270,  Recovery  of  Nonrecurring 
Costs  and  Royalty  Fees  on  Commercial 
Sales.  Part  270,  Acquisition  of  Computer 
Resources,  has  been  moved  to  part  239. 
Part  271  has  been  redesignated  as  part 
270.  This  redesignated  part  270  was  not 
published  in  any  of  the  four  proposed 
rule  increments  since  major  revisions 
are  still  under  active  consideration.  This 
part  is  included  in  the  1991  DFARS 
edition  substantially  as  it  appears  in  the 
current  DFARS  edition,  except  for 
editorial  and  numbering  changes. 

Part  271,  Recovery  of  Nonrecurring 
Costs  on  Commercial  Sales  of  Defense 
Products  and  Technology  and  of 
Royalty  Fees  for  Use  of  DoD  Technical 
Data.  Moved  in  its  entirety  to  part  270. 

Appendix  A,  Armed  Services  Board  of 
Contract  Appeals.  Was  not  published  in 
one  of  the  four  proposed  rule  increments 


but  no  change  from  appendix  A  to 
current  DFARS. 

Appendix  B,  Coordinated  Acquisition 
Assignments.  This  is  a  new  appendix.  It 
was  published  in  the  third  proposed  rule 
increment.  No  changes. 

Appendix  C,  Contractor  Purchasing 
System  Reviews.  This  is  a  new 
appendix  which  replaces  DFARS 
Supplement  Number  1.  It  was  published 
in  the  fourth  proposed  rule  increment. 
C-205.6  has  been  revised  to  provide 
additional  guidance  on  material 
estimating  reviews.  Guidance  on  value 
analysis  has  been  added  as  C-205.7. 
Other  minor  revisions  have  been  made 
for  technical  and  editorial  clarity. 

Appendix  D,  Component  Breakout. 
This  is  a  new  appendix,  published  in  the 
fourth  proposed  rule  increment.  The  text 
of  the  current  appendix  D,  Notice  of 
Hearing  Under  Gratuities  Clause,  has 
been  deleted.  There  are  no  changes  from 
the  proposed  rule. 

Appendix  E,  DoD  Spare  Parts 
Breakout  Program.  This  is  a  new 
appendix  which  replaces  DFARS 
Supplement  Number  6.  It  was  not 
published  in  one  of  the  four  proposed 
rule  increments. 

Appendix  F,  Material  Inspection  and 
Receiving  Report.  This  is  appendix  I. 
which  was  published  in  the  second 
proposed  rule  increment  and  has  been 
redesignated  as  appendix  F.  Minor 
revisions  have  been  made  for  technical 
and  editorial  clarity. 

Appendix  G,  Activity  Address 
Numbers.  This  is  appendix  N,  which 
was  not  published  in  one  of  the  four 
proposed  rule  increments,  but  is 
redesignated  as  appendix  G. 

Appendix  I,  Material  Inspection  and 
Receiving  Report.  Redesignated  as 
appendix  F. 

Appendix  Q,  Department  of  Defense 
Foreign  Tax  Relief  Program.  Proposed 
for  deletion  in  the  first  proposed  rule 
increment  and  is  deleted. 

Appendix  R,  Code  of  Federal 
Regulations  (Title  41,  Public  Contracts, 
Property  Management).  Proposed  for 
deletion  in  the  third  proposed  rule 
increment  and  is  deleted. 

Appendix  T,  International 
Agreements.  Proposed  for  deletion  In  the 
fourth  proposed  rule  increment  and  is 
deleted. 

DAR  Supplement  Number  1, 
Contractor  Purchasing  System  Reviewr 
(CPSRJ  Program.  Deleted.  Text  moved 
to  appendix  C. 

ASPR  Supplement  Number  2,  Contract 
File  Maintenance,  Closeout,  and 
Disposition.  Deleted. 

ASPR  Supplement  Number  3,  Property 
Administration.  Deleted. 


ASPR  Supplement  Number  4, 
Procedures  for  Submission  of 
Applications  to  be  Placed  on  Research 
and  Development  Bidders  Mailing  Lists, 
Deleted. 

ASPR  Supplement  Number  5, 
Procurement  of  Utility  Services. 
Deleted.  Text  moved  to  DFARS  part  241. 

DAR  Supplement  Number  6,  DoD 
Replenishment  Parts  Breakout  Program, 
Deleted.  Text  moved  to  DFARS 
appendix  E. 

Armed  Services  Pricing  Manual. 
Retained  without  change. 

Small  Purchase  Manual.  Deleted  by 
DAC  8»-ll. 

B.  Regulatory  Flexibility  Act 

Part$  202-209,  211-214.  216.  222,  224, 
227-231,  233,  234,  236,  243,  247-251,  270, 
271,  the  provisions/clauses  in  part  252 
prescribed  by  these  parts,  the 
instructions  in  part  253  on  forms 
prescribed  by  these  parts,  and 
appendices  A  through  T.  These  rules  do 
not  constitute  significant  revisions 
within  the  meaning  of  Public  Law  98- 
577;  therefore,  the  Regulatory  Flexibility 
Act  does  not  apply. 

Parts  201,  210,  215,  217,  219,  223,  225, 
226,  232,  235.  237,  239,  241,  242,  244.  245, 
246,  the  provisions/clauses  in  part  252 
prescribed  by  these  parts,  and  the 
instructions  in  part  253  on  forms 
prescribed  by  these  parts.  These  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  basic  pohcies 
remain  unchanged  and  with  few 
exceptions,  the  procedural  changes  are 
internal  agency  operating  procedures. 
All  comments  received  in  response  to 
publication  of  the  proposed  rules  were 
considered  in  developing  these  final 
rules.  No  comments  were  received 
which  addressed  the  Regulatory 
Flexibility  statement 

Part  220  and  the  clauses  in  Part  252 
prescribed  by  Part  220.  The  deletion  of 
part  220  and  the  clauses  in  252.220-7000 
and  252.220-7001  was  published  in  the 
Federal  Register  for  public  comment  on 
March  22, 1990  (55  FR  10637),  as 
amended  April  6, 1990  (55  FR  12870),  end 
subsequently  on  August  14, 1990  (55  FR 
33218).  A  Regulatory  Flexibility  Analysis 
was  not  performed  because  we  were 
unable  to  quantify  the  economic  impact 
on  small  entities.  No  comments  were 
received  which  addressed  the 
Regulatory  Flexibility  statements. 

C  Paperwori(  Reduction  Act 

Parts  201-217.  222-228,  230,  231,  233- 
235.  237-248,  248-251,  270.  271,  the 
provisions/clauses  in  part  252 
prescribed  by  these  parts,  the 
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instructions  in  part  253  on  forms 
prescribed  by  these  parts,  and 
appendices  A  through  T.  These  rules  do 
not  change  or  impose  any  record 
keeping  or  information  collection 
requirements  beyond  that  for  which 
OMB  approval  has  previously  been 
obtained. 

Part  219.  The  Paperwork  Reduction 
Act  applies.  We  deleted  the  combined 
small  business-labor  surplus  areas  set- 
asides  (DFARS  219.502-70  and  the 
clauses  at  252^19-7001  and  252.21ft- 
,7002).  A  reduction  of  402  hours  was 
approved  for  OMB  ^0704-021 8  on 
August  27. 1990. 

Part  220.  The  deletion  of  part  220 
results  in  a  reduction  of  201  hours  under 
OMB  control  number  0704-0260,  which 
was  approved  by  OMB  on  August  31, 
1990. 

Part  229.  The  clause  at  252.229-7000, 
Fixed-Price.  Into-Plane,  Fuel  Contracts 
at  Overseas  Locations  was  deleted.  A 
reduction  of  372  hours  was  approved 
under  OMB  control  number  0704-0249 
on  August  31. 1990. 

Part  232.  The  Paperwork  Reduction 
Act  (Pub.  L  96-511)  applies  because  the 
final  rule  contains  an  information 
collection  requirement  requiring  OMB 
approval  under  44  U.S.C.  3501.  et  seq. 
OMB  granted  approval  on  February  28. 
1991,  for  a  3-year  period  ending 
February  28, 1994,  under  OMB  Control 
Number  0704-0321. 

Part  236.  OMB  Clearance  No.  0704- 
0255  (expires  February  28, 1994)  is  for 
660  hours,  and  applies  to  the  following 
clauses: 

252.23&-7002  Obstruction  of  Navigable 
Waterways  (formerly  252.236-7006. 
Misplaced  Material) 

252.236-7003    Payment  for  Mobilization  and 
Preparatory  Work 

The  following  clauses  containing 
paperwork  burden  were  deleted: 

252.236-7005     Salvage  Materials  and 

Equipment 
252.236-7012    Contractor-Prepared  Network 

Analysis  System 
252.236-7013    Government-Prepared 

Network  Analysis  System 
252.236-7017    Approved  Construction  Plant 

Paperwork  burden  hours  were  reduced 
from  280.000  to  660. 

Part  247.  These  rules,  through 
elimination  of  some  clauses  and 
reduction  of  burdensome  requirements 
in  one  clause,  reduce  the  burden 
currently  approved  for  this  part.  A 
request  for  clearance  to  reflect  the 
reduced  burden  is  being  processed  to 
OMB  for  approval. 


List  of  Subjects  in  48  CFR  Parts  201 
through  253,  270  and  271. 

Government  procurement. 
Claudia  L.  Naugle. 

Executive  Editor,  Defense  Acquisition 
Regulations  System. 

Adoption  of  Amendinents 

Title  48  of  the  Code  of  Federal 
Regulations,  chapter  2,  is  revised  to  read 
as  follows: 

CHAPTER  2— DEPARTMENT  OF  DEFENSE 
Sutwtiapter  A — General 

Part 

201  Federal  Acquisition  Regulations  System 

202  Definitions  of  words  and  terms 

203  Improper  business  practices  and 
personal  conflicts  of  interest 

204  Administrative  matters 

Subchapter  B— Acquisition  Piarming 

205  Publicizing  contract  actions 

206  Competition  requirements 

207  Acquisition  planning 

208  Required  sources  of  supplies  end 
services 

209  Contractor  qualifications 

210  Specifications,  standards,  and  other 
purchase  descriptions 

211  Acquisition  and  distribution  of 
commercial  products 

212  Contract  delivery  or  performance 

Subchapter  C — Contracting  Methods  and 
Contract  Types 

213  Small  purdiase  and  other  simplified 
purchase  procedures 

214  Sealed  bidding 

215  Contracting  by  negotiation 

216  Types  of  contracts 

217  Special  contracting  methods 

Sut>chapter  D— Socioeconomic  Programs 

219    Small  business  and  small 

disadvantaged  business  concerns 

222  Application  of  labor  laws  to 
government  acquisitions 

223  Environment,  conservation, 
occupational  safety,  and  drug-free 
workplace 

224  Protection  of  privacy  and  freedom  of 
information 

225  Foreign  acquisition 

226  Other  socioeconomic  programs 

Subchapter  E — General  Contracting 
Requirements 

227  Patents,  data,  and  copyrights 

228  Bonds  and  insurance 

229  Taxes 

230  Cost  accounting  standards 

231  Contract  cost  principles  and  procedures 

232  Contract  financing 

233  Protests,  disputes,  and  appeals 

Subchapter  F— Special  Categories  of 

Contracting 

234  Major  system  acquisition 

235  Research  and  development  contracting 

236  Construction  and  architect-engineer 
contracts 

237  Service  contracting 

239    Acquisition  of  information  resources 


Part 

241  Acquisition  of  utility  services 

Subchapter  G — Contract  Management 

242  Contract  administration 

243  Contract  modifications 

244  Subcontracting  policies  and  procedures 

245  Government  property 

246  Quabty  assurance 

247  Transportation 

248  Value  engineering 

249  Termination  of  contracts 

250  Extraordinary  contractual  actions 

251  Use  of  government  sources  by 
contractors 

Sut>ctwpter  H — Clauses  and  Fonns 

252  Solicitation  Provisions  and  Contract 
Clauses 

253  Forms 

Sut>chapter  I— Agency  Supplementary 

Regulations 

270    Recovery  of  Nonrecurring  Costs  and 
Royalty  Fees  on  Commercial  Sales 

Appendix  A — Armed  Services  Board  of 
Contract  Appeals 

Appendix  3 — Coordinated  Acquisition 
Assignments 

Appendix  C — Contractor  Purchasing  System 
Reviews 

Appendix  D — Component  Breakout 

Appendix  E — DoD  Spare  Parts  Breakout 
Program 

Appendix  F — Material  Inspection  and 
Receiving  Report 

Appendix  G^Activity  Address  Numbers 

Note:  Although  the  text  of  Manuals  and 
Supplements  to  the  Defense  FAR  Supplement 
are  not  published  in  the  Code  of  Federal 
Regulations,  they  were  listed  for  the 
convenience  of  the  user.  All  of  the 
Supplements  have  been  deleted.  The  only 
manuals  which  remain  in  effect  are:  Armed 
Services  Pricing  Manual  (1986)  and  Armed 
Services  Pricing  Manual,  Volume  2,  Price 
Analysis  (1987). 

SUBCHAPTER  A— GENERAL 

PART  201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

Spc 

Subpart  201.1— Purpose,  Authority. 
Issuance 

201.103  Applicability. 

201.104  Issuance. 
201.104-3    Copies. 

Subpart  201^— Administration 

201 ,201     Ma  intena  nee  of  the  FAR . 
201.201-1    The  two  councils. 

Subpart  201.3 — Agency  Acquisition 
Regulations 

201.301     Policy. 

201.303  Publication  and  codification. 

201.304  Agency  control  and  compliance 
procedures. 


Subpart  201.4— Deviations  from 

201.402  Policy. 

201.403  Individual  deviations. 

201.404  Class  deviations. 

Subpart  201.6— Contracting  Aut 
Responsibilities 

201.602    Contracting  officers. 
201.602-2    Responsibilities. 
201.602-70    Contract  clause. 
2Q1.603    Selection,  appointment 
termination  of  appointment. 
201.603-3    Appointment. 

Authority:  5  U.S.C.  301. 10  U.S.t 
Directive  5000.35.  FAR  subpart  1.1 

Subpart  201.1— Purpose,  Aul 
Issuance 

201.103  Applicability. 

The  FAR  and  the  Defense  F 
Acquisition  Regulation  Supph 
(DFARS)  also  apply  to  purcha 
contracts  by  DoD  contracting 
made  in  support  of  foreign  mil 
or  North  Atlantic  Treaty  Orga 
cooperative  projects  without  i 
the  nature  or  sources  of  funds 
unless  otherwise  specified  in 
regulation. 

201.104  Issuance. 

201.104-3    Copies. 

Copies  of  the  DFARS  in  loo 
CFR  form  may  be  purchased  f 
Superintendent  of  Documents 
Government  Printing  Office, 
Washington.  DC  20402-9325. 1 
a  copy  of  DFARS  includes  a 
subscription  for  Defense  Acqi 
Circulars. 

Subpart  201.2— Administratk 
201.201    Maintenance  of  the  FA 

201.201-1    The  two  councils. 

(c)  The  composition  and  op( 
the  DAR  Council  is  prcscribec 
Directive  5000.35,  Defense  Ac( 
Regulatory  System. 

(d)(i)  Departments  and  ager 
process  proposed  revisions  of 
DFARS  through  channels  to  th 
of  the  DAR  Council.  Process  tl 
proposed  revision  as  a  memor 
the  following  format,  addressc 
Director.  DAR  Council.  OUSD 
Pentagon.  Washington,  DC  20; 
datafax  (703)  697-9845: 

I.  Problem:  Succinctly  state  the 
created  by  current  FAR  and/or  Dl 
coverage  and  describe  the  factual 
legal  reasons  necessitating  regula 

II.  Recommendation:  Identify  th 
or  DFARS  citations  to  l>e  revised. 
TAB  A  a  copy  of  the  text  of  the  e> 
coverage,  conformed  to  include  th 
additions  and  deletions.  Indicate  ( 
coverage  with  dashed  lines  throuj 
current  words  being  deleted  and  i 
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Part 

241  Acquisition  of  utility  services 

Subchapter  G — Contract  Management 

242  Contract  administration 

243  Contract  modifications 

244  Subcontracting  policies  and  procedures 

245  Government  property 

246  Quality  assurance 

247  Transportation 

248  Value  engineering 

249  Termination  of  contracts 

250  Extraordinary  contractual  actions 

251  Use  of  government  sources  by 
contractors 

Sut>ctwpter  H— Clauses  and  Forms 

252  Solicitation  Provisions  and  Contract 
Clauses 

253  Forms 

Sut>chapter  I— Agency  Supplementary 
Regulations 

270    Recovery  of  Nonrecurring  Costs  and 
Royalty  Fees  on  Commercial  Sales 

Appendix  A — Armed  Services  Board  of 
Contract  Appeals 

Appendix  3 — Coordinated  Acquisition 

Assignments 

Appendix  C — Contractor  Purchasing  System 
Reviews 

Appendix  D — Component  Breakout 

Appendix  E — DoD  Spare  Parts  Breakout 
Program 

Appendix  F — Material  Inspection  and 
Receiving  Report 

Appendix  G — Activity  Address  Numbers 

Note:  Although  the  text  of  Manuals  and 
Supplements  to  the  Defense  FAR  Supplement 
are  not  published  in  the  Code  of  Federal 
Regulations,  they  were  listed  for  the 
convenience  of  the  user.  All  of  the 
Supplements  have  been  deleted.  The  only 
manuals  which  remain  in  effect  are:  Armed 
Services  Pricing  Manual  (1986)  and  Armed 
Ser\'ice8  Pricing  Manual,  Volume  2,  Price 
Analysis  (1987). 

SUBCHAPTER  A— GENERAL 

PART  201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

S.T 

Subpart  201.1— Purpose,  Authority. 
Issuance 

201.103  Applicability. 

201.104  Issuance. 
201.104-3    Copies. 

Subpart  201^— Administration 

201 .201     Ma  intena  nee  of  the  FAR 
201.201-1    The  two  councils. 

Subpart  201.3— Agency  Acqui^ion 
Regulations 

201.301     Policy. 

201.303  Publication  and  codification. 

201.304  Agency  control  and  compliance 
procedures. 


Sut>part  201.4— Deviations  from  the  FAR 

201.402  Policy. 

201.403  Individual  deviations. 

201.404  Class  deviations. 

Subpart  201.6— Contracting  Authority  and 
Responsibilities 

201.602    Contracting  officers. 
201.602-2    Responsibilities. 
201.602-70    Contract  clause. 
2Q1.603    Selection,  appointment,  and 

termination  of  appointment. 
201.603-3    Appointment. 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  201.1— Purpose,  Auttiority, 
Issuance 

201.103  Applicability. 

The  FAR  and  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  also  apply  to  purchases  and 
contracts  by  DoD  contracting  activities 
made  in  support  of  foreign  military  sales 
or  North  AUantic  Treaty  Organization 
cooperative  projects  without  regard  to 
the  nature  or  sources  of  funds  obligated, 
unless  otherwise  specified  in  this 
regulation. 

201.104  Issuance. 

201.104-3    Copies. 

Copies  of  the  DFARS  in  loose-leaf  and 
CFR  form  may  be  purchased  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325.  Purchase  of 
a  copy  of  DFARS  includes  a 
subscription  for  Defense  Acquisition 
Circulars. 

Subpart  201.2— Administration 
201.201    Maintenance  of  the  FAR. 

201.201-1    The  two  councils. 

(c)  The  composition  and  operation  of 
the  DAR  Council  is  prescribed  in  DoD 
Directive  5000.35.  Defense  Acquisition 
Regulatory  System. 

(d)(i)  Departments  and  agencies 
process  proposed  revisions  of  FAR  or 
DFARS  through  channels  to  the  Director 
of  the  DAR  Council.  Process  the 
proposed  revision  as  a  memorandum  in 
the  following  format,  addressed  to  the 
Director,  DAR  Council,  OUSD(A), 
Pentagon,  Washington,  DC  20301-3000; 
datafax  (703)  697-9845: 

L  Problem:  Succinctly  state  the  problem 
created  by  current  FAR  and/or  DFARS 
coverage  and  describe  the  factual  and/or 
legal  reasons  necessitating  regulatory  change. 

II.  Recommendation:  Identify  the  FAR  and/ 
or  DFARS  citations  to  be  revised.  Attach  as 
TAB  A  a  copy  of  the  text  of  the  existing 
coverage,  conformed  to  include  the  proposed 
additions  and  deletions.  Indicate  deleted 
coverage  with  dashed  lines  through  the 
current  word*  being  deleted  and  insert 


proposed  language  in  brackets  at  the 
appropriate  locations  within  the  existing 
coverage.  If  the  proposed  deleted  portion  is 
extensive,  it  may  be  outlined  by  lines  forming 
a  box  with  diagonal  lines  drawn  connecting 
the  comers. 

III.  Discussion:  Include  a  complete, 
convincing  explanation  of  why  the  change  is 
necessary  and  how  the  recommended 
revision  will  solve  the  problem.  Address 
advantages  and  disadvantages  of  the 
proposed  revision,  as  well  as  any  cost  or 
administrative  impact  on  Government 
activities  and  contractors.  Provide  any  other 
background  information  that  would  be 
helpful  in  explaining  the  issue. 

IV.  Collaterals:  Address  the  need  for  public 
comment  (FAR  1.301(b)  and  subpart  1.5),  the 
Paperwork  Reduction  Act,  and  the  Regulatory 
Flexibility  Act  (FAR  1.301(c)). 

V.  Deviations:  If  a  recommended  revision 
of  DFARS  is  a  FAR  deviation,  identify  the 
deviation  and  include  under  separate  TAB  a 
justification  for  the  deviation,  which 
addresses  the  requirements  of  201.402(3).  The 
justification  should  be  in  the  form  of  a 
memorandum  for  the  USD(A)DP. 

(ii)  The  pubhc  may  offer  proposed 
revisions  of  FAR  or  DFARS  by 
submission  of  a  memorandum,  in  the 
formal  (including  all  of  the  information) 
prescribed  in  paragraph  (d)(i)  of  this 
subsection,  to  the  Director  of  the  DAR 
Council. 

Subpart  201.3— Agency  Acquisition 
Regulations 

201.301    Policy. 

(a)  DoD  implementation  and 
supplementation  of  the  FAR  is  issued  in 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  under 
authorization  and  subject  to  the 
authority,  direction,  and  control  of  the 
Secretary  of  Defense. 

(b)  When  Federal  Register  publication 
is  required  for  any  policy,  procedure, 
clause,  or  form,  the  department  or 
agency  requesting  USE)(A)  approval  for 
use  of  the  policy,  procedure,  clause,  or 
form  (see  201.304(1))  must  include  an 
analysis  of  the  public  comments  in  the 
request  for  approval. 

201.303    Publication  and  codification. 

(a)(i)  The  DFARS  is  codified  under 
chapter  2  in  title  48,  Code  of  Federal 
Regulations. 

(ii)  To  the  extent  possible,  all  DFARS 
text  (whether  implemental  or 
supplemental)  is  numbered  as  if  it  were 
implemental.  Supplemental  numbering  is 
used  only  when  the  text  cannot  be 
integrated  intelligibly  with  its  FAR 
counterpart. 

(A)  Implemental  numbering  is  the 
same  as  its  FAR  counterpart,  except 
when  the  text  exceeds  one  paragraph, 
the  subdivisions  are  numbered  by 
skipping  a  unit  in  the  FAR  1.104-2(b)(2) 
prescribed  numbering  sequence.  For 


example,  three  paragraphs  implementing 
FAR  19.501  would  be  numbered  219.501 
(1),  (2),  and  (3)  rather  than  (a),  (b).  and 
(c).  Three  paragraphs  implementing  FAR 
19.501(a)  would  be  numbered  219.501(a) 
(i).  (ii),  and  (iii)  rather  than  (a)  (1),  (2), 
and  (3).  Further  subdivision  of  the 
paragraphs  follows  the  prescribed 
numbering  sequence,  e.g., 
219.501(l)(i)(A)(i)(/l. 

(B)  Supplemental  numbering  is  the 
same  as  its  FAR  counterpart,  with  the 
addition  of  a  number  of  70  and  up  or  (S- 
70)  and  up.  Parts,  subparts,  sections,  or 
subsections  are  supplemented  by  the 
addition  of  a  number  of  70  and  up. 
Lower  divisions  are  supplemented  by 
the  addition  of  a  number  of  (S-70)  and 
up.  When  text  exceeds  one  paragraph, 
the  subdivisions  are  numbered  using  the 
FAR  1.104-2(b)(2)  prescribed  sequence, 
without  skipping  a  unit.  For  example, 
DFARS  text  supplementing  FAR  19.501 
would  be  numbered  219.501-70.  Its 
subdivisions  would  be  niunbered 
219.501-70  (a),  (b),  and  (c). 

(C)  Subdivision  numbering  below  the 
4th  level  does  not  repeat  the  numbering 
sequence.  It  uses  italicized  Arabic 
numbers  and  then  italicized  lower  case 
Roman  numerals. 

(D)  An  example  of  DFARS  numbering 
is  in  Table  1-1,  DFARS  Numbering. 

(iii)  Department/agency  and 
component  supplements  must  parallel 
the  FAR  and  DFARS  numbering,  except 
department/agency  supplemental 
numbering  uses  subsection  numbering  of 
90  and  up,  instead  of  70  and  up. 

Table  1-1—  DFARS  Numbering 


FAR 

Is  implamented 

Is  supplemented 

as 

as 

19 

219 

219.70 

19.5 

219.5 

219.570 

19.501 

219.501 

219.501-70 

19.501-1 

219.501-1 

219.501-1-70 

19.501-1(8) 

21 9.501 -1(a) 

219.501-1(a>(S- 
70) 

19.501- 

219.501-1(a)(1) 

219.501- 

1(a)(1) 

1(a)(1MS-70) 

201.304    Agency  control  and  compliance 
procedures. 

Departments/agencies  and  their 
component  organizations  may  issue 
acquisition  regulations  as  necessary  to 
implement  or  supplement  the  FAR  or 
DFARS. 

(1)  Approval  of  the  USD(A)  is 
required,  before  inclusion  in  a 
department/agency  or  component 
supplement  or  any  other  contracting 
regulatory  document  such  as  a  policy 
letter,  or  clause  book,  of  any  policy, 
procedure,  clause,  or  form  which — 
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(i)  Has  a  significant  effect  beyond  the 
internal  operating  procedures  of  the 
agency;  or 

(ii)  Has  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors. 

(2)  The  USD(A)  has  delegated 
authority  to  the  USD{A)DP  to  approve  or 
disapprove  the  policies,  procedures, 
clauses,  and  forms  subject  to  paragraph 
(1)  of  this  section. 

(3)  Approval  of  USD(A)DP  is  required 
for  any  class  deviation  (as  defined  in 
FAR  subpart  1.4)  from  the  FAR  or 
DFARS,  before  its  inclusion  in  a 
department/agency  or  component 
supplement  or  any  other  contracting 
regulatory  document  such  as  a  policy 
letter  or  clause  book. 

(4)  Each  department  and  agency  shall 
develop  and,  upon  approval  by 
USD(A)DP,  implement,  maintain,  and 
comply  with  a  plan  for  controlling  the 
use  of  clauses  other  than  those 
prescribed  by  FAR  or  DFARS. 

(5)  Departments/agencies  submit 
requests  for  the  USD(A)  and  USD(A)DP 
approvals  required  by  this  section 
through  the  Director  of  the  DAR  Council. 

(6)  Revisions  to  the  DFARS  are  issued 
through  Defense  Acquisition  Circulars 
or  Departmental  Letters. 

(i)  Defense  Acquisition  Circulars — 

(A)  Are  issued  on  a  quarterly  basis  to 
all  recipients  of  the  DFARS. 

(B)  Are  published  in  the  Federal 
Register. 

(C)  Include,  in  addition  to  DFARS 
revisions,  policies,  directives,  and 
informational  item.s. 

(D)  Include  the  effective  dates  for  use 
of  the  revisions,  policies,  or  directives. 
The  effective  date  means  the  date  on 
which  the  revisions,  policies,  or 
directives  must  be  applied.  Unless 
stated  otherwise  in  the  circular,  any 
new  or  revised  clauses,  provisions,  or 
forms  must  be  included  in  solicitations 
issued  on  or  after  that  date. 

(ii)  Departmental  Letters— 

(A)  Are  issued  as  necessary  to  the 
departments  and  agencies  when  time  is 
cf  essence  in  disseminating  a  revision, 
policy,  or  directive. 

(B)  Are  effective  until  the  revision, 
policy,  or  directive  is  superseded  by 
publication  of  the  material  in  a  Federal 
Acquisition  Circular,  Defense 
Acquisition  Circular,  or  other  directive 
or  is  specifically  withdrawn. 

Subpart  201.4— Deviations  from  the 
FAR 

201.402    Policy. 

(1)  The  Director  of  Defense 
Procurement,  Office  of  the  Under 
Secretary  of  Defense  for  Acquisition, 


USD(A)DP,  is  the  approval  authority 
within  the  DoD  for — 
(i)  Any  individual  deviation  from — 

(A)  FAR/DFARS  Section  3.104. 
Procurement  integrity; 

(B)  FAR/DFARS  Subpart  27.4.  Rights 
in  Data  and  Copyrights; 

(C)  FAR/DFARS  Subpart  31.1. 
Applicability  (contract  cost  principles); 

(D)  FAR/DFARS  Subpart  31.2. 
Contracts  with  Commercial 
Organizations;  or 

(E)  FAR/DFARS  Part  32.  Contract 
Financing  (except  32.7.  32.8,  and  the 
payment  clauses  prescribed  by  32.1). 

(ii)  Any  class  deviation. 

(2)  Individual  deviations,  other  than 
those  in  paragraph  (l)(i)  of  this  section, 
must  be  approved  in  accordance  with 
the  department/agency  plan  prescribed 
by  201.304(4). 

(3)  Submit  requests  for  deviation 
approval  through  department/agency 
channels  to  the  approval  authority  in 
paragraphs  (1)  or  (2),  as  appropriate. 
Submit  deviations  which  require 
USD(A)DP  approval  through  the 
Director  of  the  DAR  Council.  At  a 
minimum,  each  request  must — 

(i)  Identify  the  department/agency, 
and  component  if  applicable,  requesting 
the  deviation: 

(ii)  Identify  the  FAR  or  DFARS 
citation  from  which  a  deviation  is 
needed,  state  what  is  required  by  that 
citation,  and  indicate  whether  an 
individual  or  class  deviation  is 
requested; 

(iii)  Describe  the  deviation  and 
indicate  which  of  paragraphs  (a)  through 
(f)  of  FAR  1.401  best  categorizes  the 
deviation. 

(iv)  State  whether  the  deviation  will 
have  a  significant  effect  beyond  the 
internal  operating  procedures  of  the 
agency  and/or  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors,  and  give  reasons  to  support  the 
statement; 

(v)  State  the  period  of  time  for  which 
the  deviation  is  required; 

(vi)  State  whether  approval  for  the 
same  deviation  has  been  received 
previously,  and  if  so,  when; 

(vii)  State  whether  the  proposed 
deviation  was  published  (see  FAR 
subpart  1.5  for  publication  requirements) 
in  the  Federal  Register  and  provide 
analysis  of  comments; 

(viii)  State  whether  the  request  for 
deviation  has  been  reviewed  by  legal 
counsel,  and  if  so,  state  results:  and 

(ix)  Give  detailed  rationale  for  the 
request.  State  what  problem  or  situation 
will  be  avoided,  corrected,  or  improved 
if  request  is  approved. 

201.403    Individual  deviations. 
See  approval  requirements  in  201.402. 


201.404    Class  deviations. 
See  approval  requirements  in  201.402. 

Subpart  201.6— Contracting  Authority 
and  Responsibiiities 

201.602    Contracting  officers. 

201.602-2    Responsibilities. 

Contracting  officers  may  designate 
qualified  personnel  as  their  authorized 
representatives  to  assist  in  the  technical 
monitoring  or  administration  of  a 
contract.  A  contracting  officer's 
representative  (COR) — 

(1)  Must  be  a  Government  employee, 
unless  otherwise  authorized  in  agency 
regulations. 

(2)  Must  be  qualified  by  training  and 
experience  commensurate  with  the 
responsibilities  to  be  delegated  in 
accordance  with  department/agency 
guidelines. 

(3)  May  not  be  delegated 
responsibility  to  perform  functions  at  a 
contractor's  location  that  have  been 
delegated  under  FAR  42.202(a)  tq  a 
contract  administration  office. 

(4)  May  not  be  delegated  authority  to 
make  any  commitments  or  changes  that 
affect  price,  quality,  quantity,  delivery, 
or  other  terms  and  conditions  of  the 
contract. 

(5)  Must  be  designated  in  writing,  and 
a  copy  furnished  the  contractor  and  the 
contract  administration  office, — 

(i)  Specifying  the  extent  of  the  COR's 
authority  to  act  on  behalf  of  the 
contracting  officer: 

(ii)  Identifying  the  limitations  on  the 
COR's  authority; 

(iii)  Specifying  the  period  covered  by 
the  designation: 

(iv)  Stating  the  authority  is  not 
redelegable:  and 

(v)  Stating  that  the  COR  may  be 
personally  liable  for  unauthorized  acts. 

(6)  Must  maintain  a  file  for  each 
contract  assigned.  This  file  must  include, 
as  a  minimum — 

(i)  A  copy  of  the  contracting  officer's 
letter  of  designation  and  other 
documentation  describing  the  COR's 
duties  and  responsibilities;  and 

(ii)  Documentation  of  actions  taken  in 
accordance  with  the  delegation  of 
authority. 

201.602-70    Contract  clause. 

Use  the  clause  at  252.201-7000, 
Contracting  Officer's  Representative,  in 
solicitations  and  contracts  when 
appointment  of  a  contracting  officer's 
represeaiative  is  anticipated. 


201603    Selection,  appointment 
termination  of  appointment. 

201.603-3    Appointment 

Certificates  of  Appointment 
under  the  Armed  Services  Pro< 
Regulation  or  the  Defense  Acq 
Regulation  have  the  same  effei 
they  had  been  issued  under  F/ 

PART  202— DEFINITIONS  OF 
AND  TERMS 

Sec.  I 

Subpart  202.1— Oaflnltions 

202.101     Definitions. 

Authority:  5  U.S.C.  301, 10  U.S.C 
Directive  5000.35.  FAR  subpart  1.3 

Sut>part  202.1— Definitions 

202.101    Deflnittons. 

Contracting  activity  for  DoC 
means  elements  designated  by 
director  of  a  defense  agency  w 
been  delegated  contracting  aul 
through  its  agency  charter.  Dol 
contracting  activities  are — 

Department  of  Defease 

Real  Estate  and  Facilities  Director 
Washington  Headquarters  Servi 

Anny  1 1 

Contract  Support  Agency 

Office  of  the  Deputy  Chief  of  Staff 

Procurement,  Headquarters,  U.S 

Materiel  Command 
Armament  Munitions  and  Chemict 

Command 
Missile  Command 
Laboratorj-  Command 
Communications-Electronics  Comi 
Troop  Support  Agency 
Troop  Support  Command 
Tank-Automotive  Command 
Aviation  Systems  Command 
Training  and  Doctrine  Command 
Test  and  Evaluation  Command 
Forces  Command 
Health  Services  Command 
Military  District  of  Washington 
U.S.  Army.  Europe 
National  Guard  Bureau 
Corps  of  Engineers 
Information  Systems  Commemd 
Medical  Research  and  Developmei 

Command 
U.S.  Army,  Pacific 
Military  'Traffic  Management  Comi 
Strategic  Defense  Command 
Eighth  U.S.  Army 
Depot  System  Command 
Intelligence  and  Security  Comman 
U.S.  Army  South 

Defense  Supply  Service — Washing 
Directorate  of  Information  System) 

Command.  Control  Communical 

Computers,  Office  of  the  Secreta 

Army 
U.S.  Army  Special  Operations  Con 

Navy 

Deputate,  Acquisition  Policy.  Integ 
Accountability,  Office  of  the  Ase 


dnesday.  July  31.  1991  /  Rules  and  Regulations 


( approval  authority 


ual  deviation  from — 

iS  Section  3.104, 

grity^ 

S  Subpart  27.4.  Rights 

Tights; 

IS  Subpart  31.1. 

itract  cost  principles); 

:S  Subpart  31.2, 

ommercial 

S  Part  32.  Contract 
1 32.7.  32.8.  and  the 
prescribed  by  32.1). 
eviation. 

eviations.  other  than 
h  (l)(i)  of  this  section. 
1  in  accordance  with 
gency  plan  prescribed 

ests  for  deviation 
department/agency 
jproval  authority  in 
(2).  as  appropriate. 
I  which  require 
/al  through  the 
iR  Council.  At  a 
quest  must — 
lepartment/agency, 
applicable,  requesting 

FAR  or  DFARS 
:h  a  deviation  is 
it  is  required  by  that 
ate  whether  an 
i  deviation  is 

3  deviation  and 
paragraphs  (a)  through 
!St  categorizes  the 

er  the  deviation  will 
effect  beyond  the 
procedures  of  the 
ignificant  cost  or 
jact  on  contractors  or 
reasons  to  support  the 

iod  of  time  for  which 

quired; 

er  approval  for  the 

8  been  received 

JO.  when; 

ler  the  proposed 

lished  (see  FAR 

ilication  requirements) 

ister  and  provide 

nts; 

!ier  the  request  for 

I  reviewed  by  legal 

state  results;  and 

d  rationale  for  the 

t  problem  or  situation 

irrected,  or  improved 

^ed. 

deviations. 

[uirements  in  201.402. 


201.404    Class  deviation*. 

See  approval  requirements  in  201.402 

Subpart  201.6— Contracting  Authority 
and  Responsibilities 

201.602    Contracting  officers. 

201.602-2    Responsibilities. 

Contracting  officers  may  designate 
qualified  personnel  as  their  authorized 
representatives  to  assist  in  the  technical 
monitoring  or  administration  of  a 
contract.  A  contracting  officer's 
representative  (COR) — 

(1)  Must  be  a  Government  employee, 
unless  otherwise  authorized  in  agency 
regulations. 

(2)  Must  be  qualified  by  training  and 
experience  commensurate  with  the 
responsibilities  to  be  delegated  in 
accordance  with  department/agency 
guidelines. 

(3)  May  not  be  delegated 
responsibility  to  perform  functions  at  a 
contractor's  location  that  have  been 
delegated  under  FAR  42.202(a)  tq  a 
contract  administration  office. 

(4)  May  not  be  delegated  authority  to 
make  any  commitments  or  changes  that 
affect  price,  quality,  quantity,  delivery, 
or  other  terms  and  conditions  of  the 
contract. 

(5)  Must  be  designated  in  writing,  and 
a  copy  furnished  the  contractor  and  the 
contract  administration  office, — 

(i)  Specifying  the  extent  of  the  COR's 
authority  to  act  on  behalf  of  the 
contracting  officer; 

(ii)  Identifying  the  limitations  on  the 
COR's  authority; 

(iii)  Specifying  the  period  covered  by 
the  designation; 

(iv)  Stating  the  authority  is  not 
redelegable;  and 

(v)  Stating  that  the  COR  may  be 
personally  liable  for  unauthorized  acts. 

(6)  Must  maintain  a  file  for  each 
contract  assigned.  This  file  must  include, 
as  a  minimum — 

(i)  A  copy  of  the  contracting  officer's 
letter  of  designation  and  other 
documentation  describing  the  COR's 
duties  and  responsibilities;  and 

(ii)  Documentation  of  actions  taken  in 
accordance  with  the  delegation  of 
authority. 

201.602-70    Contract  clause. 

Use  the  clause  at  252.201-7000, 
Contracting  Officer's  Representative,  in 
solicitations  and  contracts  when 
appointment  of  a  contracting  officer's 
representative  is  anticipated. 
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20 1 .603    Selection,  appointment,  and 
termination  of  appointment 

201.603-3    Appointment 

Certificates  of  Appointment  executed 
under  the  Armed  Services  Procurement 
Regulation  or  the  Defense  Acquisition 
Regulation  have  the  same  effect  as  if 
they  had  been  issued  under  FAR. 

PART  202— DEFINITIONS  OF  WORDS 
AND  TERMS 

Sec. 

Subpart  202.1— Definitions 

202.101    Definitions. 

Autliority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Subpart  202.1— Definitions 

202.101    Definitions. 

Contracting  activity  for  DoD  also 
means  elements  designated  by  the 
director  of  a  defense  agency  which  has 
been  delegated  contracting  authority 
through  its  agency  charter.  DoD 
contracting  activities  are — 

Department  of  I3efeoae 

Real  Estate  and  Facilities  Directorate. 
Washington  Headquarters  Services 

Army  j| 

Contract  Support  Agency 

Office  of  the  Deputy  Chief  of  Staff  for 

Procurement.  Headquarters.  U.S.  Army 

Materiel  Command 
Armament  Munitions  and  Chemical 

Command 
Missile  Command 
L^boratorj-  Command 
Communications-Electronics  Command 
Troop  Support  Agency 
Troop  Support  Command 
Tank-Automotive  Command 
Aviation  Systems  Command 
Training  and  Doctrine  Command 
Test  and  Evaluation  Command 
Forces  Command 
Health  Services  Command 
Military  District  of  Washington 
U.S.  Army.  Europe 
National  Guard  Bureau 
Corps  of  Engineers 
Information  Systems  Command 
Medical  Research  and  Development 

Command 
U.S.  Army,  Padfic 

Military  'Traffic  Management  Command 
Strategic  Defense  Command 
Eighth  U.S.  Army 
Depot  System  Command 
Intelligence  and  Security  Command 
U.S.  Army  South 

Defense  Supply  Service — Washington 
Directorate  of  Information  Systems  for 

Command.  Control.  Communications  and 

Computers.  Office  of  the  Secretary  of  tiie 

Army 
U.S.  Army  Special  Operations  Command 

Navy 

Deputate.  Acquisition  Policy.  Integrity  and 
Accountability.  Office  of  the  Assistant 


Secretary  of  the  Navy  (Research. 

Development,  and  Acquisition) 
Directorate  of  Procurement  Policy.  Office  of 

the  Assistant  Secretary  of  the  Navy 

(Research,  Development,  and  Acquisition) 
Naval  Air  Systems  Command 
Space  and  Naval  Warfare  Systems  Command 
Naval  Facilities  Engineering  Command 
Naval  Sea  Systems  Command 
Naval  Supply  Systems  Command 
Ships  Paiia  Control  Center 
Navy  Aviation  Supply  Office 
Office  of  Naval  Research 
Military  Sealift  Command 
Strategic  Systems  Programs 
Headquarters,  U.S.  Marine  Corps 
U.S.  Marine  Corps  Research,  Development 

and  Acquisition  Command 
Installations  and  Logistics.  Headquarters,  U.S 

Marine  Corps 

Air  Force 

Office  of  the  Deputy  Assistant  Secretary 

(Contracting) 
Air  Force  Logistics  Command 
Air  Force  Systems  Command 
Strategic  Air  Command 
Tactical  Air  Command 
Air  Force  Communications  Command 
Military  Airlift  Command 
Air  Training  Command 
Pacific  Air  Forces 
United  States  Air  Forces  in  Europe 
Space  Command 
Electronic  Security  Command 

Defense  Advanced  Research  Projects  Agency 

Office  of  the  Deputy  Director,  Management 
Defense  Communicatioes  Agency 

Headquarters,  Defense  Communications 

Agency 
Defense  Commercial  Communications  Office 

Defense  Intelligence  Agency 

Office  of  i'rocurement 

Defense  Logistics  Agency 

Office  of  the  Executive  Director.  Contract 

Management 
Office  of  the  Executive  Director,  Contracting 
Defense  Supply  Centers 
Defense  Personnel  Support  Center 

Defense  Mapping  Agency 

Headquarters,  Logistics  Office 

Defense  Nudear  Agency 

Headquarters.  Defense  Nuclear  Agency 

National  Security  Agency 

Headquarters,  National  Security  Agency 

On-Site  Inspection  Agency 

Headquarters.  On-Site  Inspection  Agency 

Strategic  Defense  Initiative  Organization 

Headquarters.  Strategic  Defense  Initiative 
Organization 

United  States  Special  Operations  Command 

Headquarters,  United  States  Special 
Operations  Command 

Contracting  officer's  representative 
means  an  individual  designated  and 
authorized  in  writing  by  the  contracting 


officer  to  perform  specific  technicai  or 
administrative  functions. 

Departments  and  agencies,  as  used  in 
DFARS,  means  the  military  departments 
and  the  defense  agencies.  The  military 
departments  are  the  Departments  of  the 
Army.  Navy,  and  Air  Force  (the  Marine 
Corps  is  a  part  of  the  Department  of  the 
Navy).  The  defense  agencies  are  the 
Defense  Advanced  Research  Projects 
Agency,  the  Defense  Commissary 
Agency,  the  Defense  Communications 
Agency,  the  Defense  Intelligence 
Agency,  the  Defense  Investigative 
Service,  the  Defense  Logistics  Agency, 
the  Defense  Mapping  Agency,  the 
Defense  Nuclear  Agency,  the  National 
Security  Agency,  the  On-Site  Inspection 
Agency,  the  Strategic  Defense  Initiative 
Organization,  and  the  United  States 
Special  Operations  Command. 

Department  of  Defense  (DoD),  as  used 
in  DFARS,  means  the  Department  of 
Defense,  the  military  departments,  and 
the  defense  agencies. 

Executive  agency  means  for  DoD,  the 
Department  of  Defense,  the  Department 
of  the  Army,  the  Department  of  the 
Navy,  and  the  Department  of  the  Air 
Force. 

Head  of  the  agency,  means  for  t)oD. 
the  Secretary  of  Defense,  the  Secretary 
of  the  Army,  the  Secretary  of  the  Navy, 
and  the  Secretary  of  the  Air  Force. 
Subject  to  the  direction  of  the  Secretary 
of  Defense,  the  Under  Secretary  of 
Defense  (Acquisition),  and  the  Director 
of  Defense  Procurement,  the  directors  of 
the  defense  agencies  have  been 
delegated  authority  to  act  as  head  of  the 
agency  for  their  respective  agencies  (i.e.. 
to  perform  functions  under  the  FAR  or 
DFARS  reser\'ed  to  a  head  of  agency  or 
agency  head),  except  for  such  actions 
that  by  terms  of  statute,  or  any 
delegation,  must  be  exercised  within  the 
Office  of  the  Secretary  of  Defense. 

Senior  procurement  executive,  means 
for  DoD— 

Department  of  Defense  (including  the 
defense  agencies) — Under  Secretary  of 
Defense  (Acquisition); 

Department  of  the  Army — Assistant 
Secretary  of  the  Army  (Research, 
Development  and  Acquisition); 

Department  of  the  Navy — Assistant 
Secretary  of  the  Navy  (Shipbuilding  and 
Logistics); 

Department  of  the  Air  Fon» — 
Assistant  Secretary  of  the  Air  Force 
(Acquisition). 

The  directors  of  the  defense  agencies 
have  been  delegated  authority  to  act  as 
senior  procurement  executive  for  their 
respective  agencies,  except  for  such 
actions  that  by  terms  of  statute,  or  any 
delegation,  must  be  exercised  by  the 
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Under  Secretary  of  Defense 
(Acquisition). 

PART  203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

Sec 

Sut>part  203.1— Safeguards 

203.103  Independent  pricing. 
203.103-2    Evaluating  the  certification. 

203.104  Procurement  integrity. 
203.104-^    Definitions. 

203.104-5    Disclosure  of  proprietary  and 
source  selection  information. 

203.170    Statutory  prohibitions  on 

compensation  to  former  DoD  employees 

203.170-1     Policy. 

203.170-2    Reporting  requirements. 

203.170-3    Penalties. 

203.170-4    Contract  clause. 

Subpart  203.2— Contractor  Gratuities  to 
Government  Personnel 

203.203    Reporting  suspected  violations  of 
the  Gratuities  clause. 

Subpart  203.3— Reports  of  Suspected 
Antitrust  Violations 

203.301     General. 

Subpart  203.4— Contingent  Fees 

203.409    Misrepresentations  or  violations  of 
the  Covenant  Against  Contingent  Fees. 

Subpart  203.5— Other  Improper  Business 
Practices 

203.502    Subcontractor  kickbacks. 

203.502-2    General. 

203.570    Employment  prohibitions  on 

persons  convicted  of  fraud  or  other  DoD 

contract-related  felonies. 
203.570-1     Scope. 
203.570-2     Policy. 
203.570-3    Waiver. 
203.570-4    Reporting. 
203.570-5    Contract  clause. 

Subpart  203.7— Voiding  and  Rescinding 
Contracts 

203.703    Authority. 

Subpart  203.70— Contractor  Standards  of 
Conduct 

203.7000  Policy. 

203.7001  Procedures. 

203.7002  Contract  clause. 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Subpart  203.1— Safeguards 
203.103  Independent  pricing. 
203.103-2    Evaluating  the  certification. 

(b)(3)  The  contracting  officer  also 
shall  report  the  matter  in  accordance 
with  209.406-3  and  DoDD  7050.5. 
Coordination  of  Remedies  for  Fraud  and 
Corruption  Related  to  Procurement 
Activities. 


203.104    Procurement  Integrity. 
203.104-4    Definitions. 

(c)(2)  Each  order  under  a  basic 
ordering  agreement  is  a  separate 
procurement  action. 

203. 1 04-5    Disclosure  of  proprietary  and 
source  selection  Information. 

(e)(4)  For  purposes  of  FAR  3.104- 
5(e)(4)  only.  DoD  follows  the  notification 
procedures  in  FAR  27.404(h).  However, 
the  first  sentence  in  FAR  27.404(h)  does 
not  apply  to  DoD. 

203. 1 70    Statutory  protilbltions  on 
compensation  to  former  DoD  employees. 

203.170-1     Policy. 

(a)  10  U.S.C.  2397b  prohibits  DoD 
officials  who  left  DoD  service  on  or  after 
April  16, 1987.  and  who,  while  serving 
with  the  DoD,  performed  acquisition 
related  functions  in  connection  with  a 
major  defense  contractor,  from 
accepting  compensation  from  that 
contractor  for  a  period  of  two  years 
after  the  officials  have  left  service  with 
the  DoD.  Additional  DoD 
implementation  of  the  statute  is  in  DoD 
Directive  5500.7,  Standards  of  Conduct. 
(See  the  clause  at  252.203-7000. 
Statutory  Prohibition  on  Compensation 
to  Former  Department  of  Defense 
Employees,  for  definition  of  terms.) 

(b)  Section  507  of  the  Ethics  Reform 
Act  of  1989  suspended  the  prohibitions 
of  10  U.S.C.  2397b  from  December  1. 
1989.  to  November  30. 1990.  Section  815 
of  the  1991  DoD  Authorization  Act  (Pub. 
L.  101-510)  continued  the  suspension 
from  December  1, 1990,  through  May  31, 
1991.  During  the  period  of  the 
suspension,  the  clause  which  appeared 
at  252.203-7002.  Statutory  Compensation 
Prohibitions  and  Reporting 
Requirements  Relating  to  Certain 
Former  Department  of  Defense  (DoD) 
Employees,  was  inserted  in  solicitations 
and  contracts,  but  the  provision  of  the 
clause  that  prohibited  the  offering  of 
compensation  to  a  person  if  the 
compensation  would  violate  10  U.S.C. 
2397b.  and  the  remedies  for  violating 
that  provision,  were  not  applied. 

203.170-2    Reporting  requirements. 

Paragraph  (c)  of  the  clause  at  252.203- 
7000,  Statutory  Prohibitions  on 
Compensation  to  Former  Department  of 
Defense  Employees,  requires  major 
defense  contractors  to  report  on  the 
employment  of  certain  former  DoD 
employees. 

203.170-3    Penalties. 

(a)  Major  defense  contractors  are 
subject  to  the  following  penalties  for 
knowing  failure  to  comply  with  the 


statute,  the  contractual  prohibition,  or 
the  reporting  requirements — 

(1)  Civil  fines  up  to  $500,000  for 
knowingly  offering  or  providing 
compensation  to  another  person  with 
knowledge  that  acceptance  of  that 
compensation  is  or  would  be  in  violation 
of  the  statute. 

(2)  Liquidated  damages  in  the  amount 
of  either  $100,000  or  three  times  the 
amount  of  compensation  paid  by  the 
contractor  to  the  former  DoD  official, 
whichever  is  greater,  for  failure  to 
comply  with  the  contract  prohibition. 

(3)  An  administrative  penalty  not  to 
exceed  $10,000  for  failure  to  report  as 
required  by  the  statute  and  as 
implemented  in  the  clause  at  252.203- 
7000,  Statutory  Prohibitions  on 
Compensation  to  Former  Department  of 
Defense  Employees. 

(b)  Liquidated  damages  will  be 
assessed  in  accordance  with  agency 
procedures  in  coordination  with  the 
Designated  Agency  Ethics  Official. 

203.170-4    Contract  clause. 

Use  the  clause  at  252.203-7000, 
Statutory  Prohibitions  on  Compensation 
to  Former  Department  of  Defense 
Employees,  in  all  solicitations  and 
contracts  expected  to  exceed  $100,000. 

Subpart  203.2— Contractor  Gratuities 
to  Government  Personnel 

203.203    Reporting  suspected  violations  of 
the  Gratuities  clause. 

Report  suspected  violations  of  the 
Gratuities  clause  in  accordance  with 
209.406-3  and  DoDD  7050.5. 
Coordination  of  Remedies  for  Fraud  and 
Corruption  Related  to  Procurement 
Activities. 

Subpart  203.3— Reports  of  Suspected 
Antitrust  Violations 

203.301    General. 

(b)  Report  suspected  antitrust 
violations  in  accordance  with  209.406-3 
and  DoDD  7050.5.  Coordination  of 
Remedies  for  Fraud  and  Corruption 
Related  to  Procurement  Activities. 

Subpart  203.4— Contingent  Fees 

203.409    Misrepresentations  or  violations 
of  the  Covenant  Against  Contingent  Fees. 

(b)  Report  suspected  fraud  or  other 
criminal  conduct  in  accordance  with 
209.406-3  and  DoDD  7050.5. 
Coordination  of  Remedies  for  Fraud  and 
Corruption  Related  to  Procurement 
Activities. 


Federal  Regist 

Subpart  203.5— Other  imprc 
Business  Practices 

203.502    Subcontractor  kickbi 

Report  suspected  violation 
Anti-Kickback  Act  in  accord 
209.406-3  and  DoDD  7050.5. 
Coordination  of  Remedies  fo 
Corruption  Related  to  Procur 
Activities. 

203.502-2    General 

(h)  The  DoD  Inspector  Gen 
designated  Special  Agents  ol 
following  investigative  orgar 
representatives  for  conductii 
inspections  and  audits  under 
Kickback  Act  of  1986: 

(i)  U.S.  Army  Criminal  Inv( 
Command. 

(ii)  Naval  Investigative  Ser 

(iii)  Air  Force  Office  of  Spt 
Investigations. 

(iv)  Defense  Criminal  Invei 
Service. 

203.570  Employment  prohlbltl 
persons  convict*^  of  fraud  or  < 
contract-related  felonies. 

203.570-1    Scope. 

This  subpart  prescribes  po 
procedures  to  implement  10  I 

203.570-2    Policy. 

(a)  Contractors  or  subconti 
shall  not  knowingly  allow  a  j 
convicted  after  September  29 
fraud  or  any  other  felony  an: 
contract  with  the  DoD.  to  ser 

(1)  In  a  iianagement  or  sup 
capacity  on  any  DoD  contrac 
tier  subcontract;  or. 

(2)  On  its  board  of  director 

(3)  As  a  consultant,  agent,  • 
representative. 

(b)  The  period  covered  by  I 
prohibition  in  paragraph  (a)  ( 
subsection  is  for  five  years  fr 
of  conviction  unless  waived  i 
interest  of  national  security  b 
agency  head  or  designee. 

203.570-3    Waiver. 

(a)  The  contracting  officer  i 

(1)  Review  any  request  for 
and 

(2)  Deny  the  request  if  the  < 
officer  decides  the  waiver  is  i 
required  in  the  interests  of  na 
security;  or 

(3)  Forward  the  request  to  I 
the  agency  or  designee  for  ap 
the  contracting  o^icer  decide 
waiver  may  be  in  the  interest 
security. 

(b)  The  head  of  the  agency 
designee  shall  report  all  waiv 
granted,  and  the  reasons  for  { 
waiver,  to  the  Under  Secretai 
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statute,  the  contractual  prohibition,  or 
the  reporting  requirements — 

(1)  Civil  fines  up  to  $500,000  for 
knowingly  offering  or  providing 
compensation  to  another  person  with 
knowledge  that  acceptance  of  that 
compensation  is  or  would  be  in  violation 
of  the  statute. 

(2)  Liquidated  damages  in  the  amount 
of  either  $100,000  or  three  times  the 
amount  of  compensation  paid  by  the 
contractor  to  the  former  DoD  official, 
whichever  is  greater,  for  failure  to 
comply  with  the  contract  prohibition. 

(3)  An  administrative  penalty  not  to 
exceed  $10,000  for  failure  to  report  as 
required  by  the  statute  and  as 
implemented  in  the  clause  at  252.203- 
7000,  Statutory  Prohibitions  on 
Compensation  to  Former  Department  of 
Defense  Employees. 

(b)  Liquidated  damages  will  be 
assessed  in  accordance  with  agency 
procedures  in  coordination  with  the 
Designated  Agency  Ethics  Official. 

203. 1 70-4    Contract  clause. 

Use  the  clause  at  252.203-7000, 
Statutory  Prohibitions  on  Compensation 
to  Former  Department  of  Defense 
Employees,  in  all  solicitations  and 
contracts  expected  to  exceed  $100,000. 

Subpart  203.2— Contractor  Gratuities 
to  Government  Personnel 

203.203    Reporting  suspected  violations  of 
the  Gratuities  clause. 

Report  suspected  violations  of  the 
Gratuities  clause  in  accordance  with 
209.406-3  and  DoDD  7050.5. 
Coordination  of  Remedies  for  Fraud  and 
Corruption  Related  to  Procurement 
Activities. 

Subpart  203.3— Reports  of  Suspected 

Antitrust  Violations 

203.301    General. 

(b)  Report  suspected  antitrust 
violations  in  accordance  with  209.406-3 
and  DoDD  7050.5,  Coordination  of 
Remedies  for  Fraud  and  Corruption 
Related  to  Procurement  Activities. 

Subpart  203.4— Contingent  Fees 

203.409    Misrepresentations  or  violations 
of  the  Covenant  Against  Contingent  Fees. 

(b)  Report  suspected  fraud  or  other 
criminal  conduct  in  accordance  with 
209.406-3  and  DoDD  7050.5. 
Coordination  of  Remedies  for  Fraud  and 
Corruption  Related  to  Procurement 
Activities. 


Subpart  203.5— Other  improper 
Business  Practices 

203.502    Subcontractor  kickbacks. 

Report  suspected  violations  of  the 
Anti-Kickback  Act  in  accordance  with 
209.406-3  and  DoDD  7050.5. 
Coordination  of  Remedies  for  Fraud  and 
Corruption  Related  to  Procurement 
Activities. 

203.502-2    General 

(h)  The  DoD  Inspector  General  has 
designated  Special  Agents  of  the 
following  investigative  organizations  as 
representatives  for  conducting 
inspections  and  audits  under  the  Anti- 
Kickback  Act  of  1986: 

(i)  U.S.  Army  Criminal  Investigation 
Command. 

(ii)  Naval  Investigative  Service. 

(iii)  Air  Force  Office  of  Special 
Investigations. 

(iv)  Defense  Criminal  Investigative 
Service. 

203.570    Employment  prohibitions  on 
persons  convicted  of  fraud  or  other  DoO 
contract-related  felonies. 

203.570-1     Scope. 

This  subpart  prescribes  policies  and 
procedures  to  implement  10  U.S.C.  2408. 

203.570-2    Policy. 

(a)  Contractors  or  subcontractors 
shall  not  knowingly  allow  a  person, 
convicted  after  September  29. 1988,  of 
fraud  or  any  other  felony  arising  out  of  a 
contract  with  the  DoD.  to  serve — 

(1)  In  a  iianagement  or  supervisory 
capacity  on  any  DoD  contract  or  first- 
tier  subcontract;  or. 

(2)  On  its  board  of  directors;  or 

(3)  As  a  consultant,  agent,  or 
representative. 

(b)  The  period  covered  by  the 
prohibition  in  paragraph  (a)  of  this 
subsection  is  for  five  years  from  the  date 
of  conviction  unless  waived  in  the 
interest  of  national  security  by  the 
agency  head  or  designee. 

203.570-3    Waiver. 

(a)  The  contracting  officer  shall — 
(ij  Review  any  request  for  waiven 

and 

(2)  Deny  the  request  if  the  contracting 
officer  decides  the  waiver  is  not 
required  in  the  interests  of  national 
security;  or 

(3)  Forward  the  request  to  the  head  of 
the  agency  or  designee  for  approval  if 
the  contracting  o^icer  decides  the 
waiver  may  be  in  the  interest  of  national 
security. 

(b)  The  bead  of  the  agency  or 
designee  shall  report  all  waivers 
granted,  and  the  reasons  for  granting  the 
waiver,  to  the  Under  Secretary  of 


Defense  (Acquisition),  who  will  forward 
the  report  to  Congress  as  required  by  10 
U.S.C.  2408(a)(3). 

203.570-4    Reporting. 

When  a  Defense  contractor  or  first- 
tier  subcontractor  is  found  in  violation 
of  the  prohibition  in  203.570-2.  the 
contracting  officer  shall  report  the 
matter  in  accordance  with  209.406-3  and 
DoDD  7050.5,  Coordination  of  Remedies 
for  Fraud  and  Corruption  Related  to 
Procurement  Activities. 

203.570-5    Contract  clause. 

Use  the  clause  at  252.203-7001. 
Special  Prohibition  on  Employment,  in 
all  solicitations  and  contracts,  except 
those  which  use  the  small  purchase 
procedures  of  FAR  part  13. 

Subpart  203.7- Voiding  and 
Rescinding  Contracts 

203.703    Authority. 

The  authority  to  act  for  the  agency 
head  under  this  subpart  is  limited  to  a 
level  no  lower  than  an  official  who  is 
appointed  by  and  with  the  advice  of  the 
Senate,  without  power  of  redelegation. 
For  the  defense  agencies,  for  purposes  of 
this  subpart,  the  agency  head  designee 
is  the  Under  Secretary  of  Defense  for 
Acquisition. 

Subpart  203.70— Contractor  Standards 
of  Conduct 

203.7000  Policy. 

Government  contractors  must  conduct 
themselves  with  the  highest  degree  of 
integrity  and  honesty.  Contractors 
should  have  standards  of  conduct  and 
internal  control  systems  that — 

(1)  Are  suitable  to  the  size  of  the 
company  and  the  extent  of  their 
involvement  in  Government  contracting. 

(2)  Promote  such  standards, 

(3)  Facilitate  timely  discovery  and 
disclosure  of  improper  conduct  in 
connection  with  Government  contracts, 
and 

(4)  Ensure  corrective  measures  are 
promptly  instituted  and  carried  out 

203.7001  Procedures. 

(a)  A  contractor's  system  of 
management  controls  should  provide 
for — 

(1)  A  written  code  of  business  ethics 
and  conduct  and  an  ethics  training 
program  for  all  employees; 

(2)  Periodic  reviews  of  company 
business  practices,  procedures,  policies, 
and  internal  controls  for  compliance 
with  standards  of  conduct  and  the 
special  requirements  of  Government 
contracting: 

(3)  A  mechanism,  such  as  a  hotbne.  by 
which  employees  may  report  suspected 


instances  of  improper  conduct,  and 
instructions  that  encourage  employees 
to  make  such  reports; 

(4)  Internal  and/or  external  audits,  as 
appropriate; 

(5)  Disciplinary  action  for  improper 
conduct; 

(6)  Timely  reporting  to  appropriate 
Government  officials  of  any  suspected 
or  possible  violation  of  law  in 
connection  with  Government  contracts 
or  any  other  irregularities  in  connection 
vn\.h  such  contracts;  and 

(7)  Full  cooperation  with  any 
Government  agencies  responsible  for 
either  investigation  or  corrective 
actions. 

(b)  Contractors  who  are  awarded  a 
DoD  contract  of  $5  million  or  more  must 
display  DoD  HofUne  Posters  prepared 
by  the  DoD  Office  of  the  Inspector 
General  unless — 

(1)  The  contract  will  be  performed  in  a 
foreign  country;  or 

(2)  The  contractor  has  estabhshed  an 
infernal  reporting  mechanism  and 
program,  as  described  in  paragraph  (a) 
of  this  section. 

203.7002    Contract  clause. 

Use  the  clause  at  252.203-7002, 
Display  of  DoD  Hotline  Poster,  in 
solicitations  and  contracts  expected  to 
exceed  $5  million,  except  when 
performance  will  take  place  in  a  foreign 
country. 

PART  204— ADII«INISTRATIVE 
MATTERS 

Sec. 

Subpart  204.1— Contract  Execution 

204.101     Contracting  officer's  signature. 
Subpart  204.2— Contract  Olstrtt>ution 

204.201  Procedures. 

204.202  Agency  distribution  requirements. 

Subpart  204.4— Sefeguardins  Ctassifted 
Information  Within  Industry 

204.402    General. 

204.404    Contract  clause. 

204  404-70    Additional  contract  clause. 

Subpart  204.6 — Contract  Reporting 

204.600  Scope  of  subpart. 

204.601  Record  requirements. 

204.602  Federal  Procurement  Data  System. 

204.603  Solicitation  provision. 
204.603-70    Commercial  and  Government 

entity  (CAGE)  codes. 
204.670    i3efense  Contract  Action  Data 

System  (DCADS). 
204.670-1     DeHni  tions. 
204.670-2    Reportable  contracting  actions. 
204.670-3    Contracting  office  responsibilities. 
204.670-4    Contract  administration  office 

res(>onsibilities. 
204.670-5    Departmental  data  collection 

point  responsibilities. 
204.670-6    Types  of  DD  Form  350  reports. 
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204.670-7    Report  formats. 
204.670-8    Security  classification. 
204.670-9    Individual  contract  reporting  of 
actions  $25,000  or  less. 

Subpart  204.8— Contract  Files 

204.802     Contract  files. 

204.804  Closeout  of  contract  files. 
204.804-1    Closeout  by  the  office 

administering  the  contract. 
204.804-2    Closeout  of  the  contracting  office 
files  if  another  office  administers  the 
contract. 

204.805  Disposal  of  contract  files. 

Subpart  204.9— Information  Reporting  to 
the  Internal  Revenue  Service 

204.902     General. 

Subpart  204.70— Uniform  Procurement 
Instrument  Identification  Numbers 

204.7000  Scope. 

204.7001  Policy. 

204.7002  Procedures. 

204.7003  Basic  PIl  number. 

204.7004  Supplementary  PII  numbers. 

Subpart  204.71— Uniform  Contract  Line 
Item  Nuntbering  System 

204.7100  Scope 

204.7101  Definitions. 

204.7102  Policy. 

204.7103  Contract  line  items. 
201.7103-1    Criteria  for  establishing. 
204.7103-2    Numbering  procedures. 

204.7104  Contract  subline  items. 
204.7104-1     Criteria  for  establishing.    • 
204.7104-2    Numbering  procedures. 

204.7105  Contract  exhibits  and  attachments. 

204.7106  Contract  modifications. 

204.7107  Contract  accounting  classification 
reference  number  (ACRN). 

Subpart  204.72— Contractor  Identification 

204.7200  Scope  of  subpart. 

204.7201  Definitions. 

204.7202  General. 
204.7202-1     CAGE  codes. 
204.7202-2    CEC  codes. 
204.7202-3    Taxpayer  identification 

numbers. 
204.7202-4    Locally  developed  coding 
systems. 

204.7203  Responsibilities  of  contracting 
officers. 

204.7204  Maintenance. 

204.7204-1     Maintenance  of  the  CAGE  file. 
204.7204-2    Maintenance  of  the  CEC  code. 

204.7205  Novation  agreements,  mergers  and 
sales  of  assets. 

204.7206  Using  CAGE  codes  to  identify 
agents  and  brokers. 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Subpart  204.1— Contract  Execution 
204.101    Contracting  officer's  signature. 

(a)(i)  Include  the  contracting  officer's 
telephone  number  on  contracts  and 
modifications. 

(ii)  The  contracting  officer  may  sign 
bilateral  modifications  of  a  letter 
contract  before  signature  by  the 
contractor. 


Subpart  204.2— Contract  Distribution. 

204.201    Procedures. 

The  procuring  contracting  officer 
(PCO)  retains  the  original  signed 
contract  for  the  official  contract  file. 
Administrative  contracting  officers  and 
terminations  contracting  officers  provide 
the  original  of  each  modification  to  the 
PCO  for  retention  in  the  official  contract 
file.  Unless  otherwise  directed  by 
department/agency  procedures,  the 
office  issuing  the  orders  maintains  the 
original  of  orders  under  basic  ordering 
agreements  and  the  original  of 
provisioning  orders. 

(e)(i)  Distribute  one  copy  of  each  of 
the  following  types  of  contracts  or 
modifications  to  the  appropriate 
Defense  Contract  Audit  Agency  (DCAA) 
field  audit  office  (listed  in  the  DCAA 
Directory — Headquarters  and  Field 
Offices)— 

(A)  Cost  reimbursemeftt; 

(B)  Time-and-materials; 

(C)  Labor-hour; 

(D)  Fixed  price  contracts  with 
provisions  for  redetermination, 
incentives,  economic  price  adjustment, 
or  cost  allowability;  and 

(E)  Any  other  contract  that  requires 
audit  service. 

(ii)  If  there  is  a  question  as  to  the 
appropriate  DCAA  field  audit  office, 
request  the  assistance  of  the  DCAA 
procurement  liaison  auditor  or  the 
nearest  DCAA  field  audit  office. 

(f)  Provide  two  copies  to  offices 
performing  contract  administration 
support  functions. 

204.202    Agency  distribution  requirements. 

(1)  Distribute  copies  of  contracts  as 
follows — 

(i)  Four  copies  to  the  contract 
administration  office  (send 
simultaneously  with  the  copy  furnished  " 
under  FAR  4.201(b)); 

(ii)  One  copy  to  each  consignee 
indicated  in  the  contract.  A 
transshipping  terminal  is  not  a 
consignee. 

(A)  Inventory  control  points  that  have 
an  automated  uniform  inventory  control 
point  data  base  that  interfaces  with 
consignees  may  use  their  automated 
procedure  rather  than  sending  a  written 
copy  of  the  contract.  However,  when 
inspection  is  required  at  destination, 
send  a  written  copy  to  the  consignee. 

(B)  The  Defense  Logistics  Agency  is 
authorized  to  prescribe  alternate 
procedures  for  distribution  of  contract 
documents  in  Defense  Subsistence 
Region,  Europe; 

(iii)  Two  copies  to  the  military 
interdepartmental  purchase  request 
requiring  activity  in  the  case  of 
coordinated  acquisition;  and 


(iv)  One  copy  to  the  contract 
administration  office  (CAO)  automatic 
data  processing  point,  except  when  the 
DoDAAD  code  is  the  same  as  that  of 
either  the  CAO  or  payment  office  (see 
DLAH  4105.4,  DoD  Directory  of  Contract 
Administration  Services  Components). 

(2)  The  activity  executing  a  contract 
modification  shall  furnish  a  copy  of  the 
basic  contract  and  all  modifications  to — 

(i)  The  new  and  old  payment  office 
when  adding  or  changing  a  payment 
office; 

(ii)  The  new  contract  administration 
office,  a  new  consignee  or  other  activity, 
based  on  the  extent  to  which  each 
activity  is  concerned  with  the  basic 
contract  and  modifications. 

(3)  Distribution  of  modifications 
issued  toprovide  initial  or  amended 
shipping  instructions  under 
204.7004(c)(3)(iii)  and  204.7004(f)  may  be 
limited  to  the  following — 

(i)  Contractor,  one  copy; 

(ii)  Receiving  activity,  one  copy  each: 

(iii)  Contract  administration  office, 

one  copy; 
(iv)  Payment  office,  one  copy;  and 
(v)  Contract  administration  office 

automatic  data  processing  point,  one 

copy. 

(4)  Distribution  of  modifications 
generated  by  automated  means 
(computer  programs)  may  be  limited  to 
the  following — 

(i)  Contractor,  one  copy; 

(ii)  Contract  administration  office,  one 
copy; 

(iii)  New  payment  office,  one  copy; 

(iv)  Procuring  contracting  office,  one 
copy; 

(v)  Funding  activities,  one  copy  to 
each;  and 

(vi)  Consignee,  one  copy  to  each. 

Subpart  204.4— Safeguarding 
Classified  Information  Within  Industry 

204.402    General. 

Subpart  239.74  contains  policy  and 
procedures  for  securing 
telecommunications  between 
Government  agencies  and  contractors 
and  subcontractors. 

204.404    Contract  clause. 

204.404-70    Additional  .sntract  clause. 

Use  the  clause  at  252.204-7000, 
Disclosure  of  Information,  in 
solicitations  and  contracts  when  the 
contractor  will  have  access  to  or 
generate  unclassified  information  that 
may  be  sensitive  and  inappropriate  for 
release  to  the  public. 


Subpart  204.6— Contract  R« 

204.600  Scope  of  subpart 
The  Defense  Contract  Act 

System  (DCADS)  (see  204.67 
DoD  reporting  system  which 
the  uniform  reporting  require 

(1)  DD  Form  350,  Individuj 
Contracting  Action  Report;  8 

(2)  DD  Form  1057,  Monthlj 
of  Actions  $25,000  or  Less. 

204.601  Record  requirement! 
(a)  The  DCADS  meets  fhes 

retention  requirements. 

(d)  The  Directorate  for  Infi 
Operation,  and  Reports  (DIC 
Washington  Headquarters  S 
(WHS)  transmits  required  D^ 
information  to  the  Federal  Pi 
Data  System. 

204.602  Federal  ProcuremenI 
System. 

(c)  DoD  uses  the  DD  Form 
Individual  Contracting  Actio 
lieu  of  the  SF  279,  Federal  Pr 
Data  System  (FPDS)  Individi 
Action  Report.  DoD  uses  the 
1057,  Monthly  Contracting  S 
Actions  $25,000  or  Less,  in  Iii 
281,  FPDS  Summary  Contrac 
Report  ($25,000  or  Less). 

204.603  SoHcltatlon  provislor 

204.603-70  Commercial  and  < 
•ntity  (CAGE)  codes. 

When  the  CAGE  codes  foi 
prospective  o^erors  are  not 
the  contracting  office,  use  th 
at  252.204-7001,  Commercial 
Government  Entity  (CAGE)  ( 
Reporting. 

204.670  Defense  Contract  Ac 
System  (DCADS) 

204.670-1    Definitions. 

As  used  in  this  section  an( 
and  253.204-71— 

(a)  Contract  administratio 
means  an  office,  other  than  I 
contracting  o^ice,  which  aw 
executes  contracting  actions 
of  the  contracting  office,  incl 
actions  relating  to  the  settlei 
terminated  contracts. 

(b)  Contracting  action  me< 
written  action  obligating  or  ( 
funds  in  connection  with  the 
renting,  or  leasing  of  supplie 
or  construction.  The  term  do 
include  grants  or  cooperativi 
agreements.  The  term  includ 
not  limited  to^ 

(1)  Definitive  contracts,  im 
notices  of  award; 

(2)  Letter  contracts; 

(3)  Purchase  orders; 


inesday.  July  31.  1991  /  Rules  and  Reyulations 


Federal  Register  /  Vol.  56,  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations         36291 


lontract  Distribution. 

es. 

ontracting  officer 
original  signed 
"ficial  contract  file, 
ijitracting  officers  and 
racting  officers  provide 
h  modification  to  the 
in  the  official  contract 
vise  directed  by 
:y  procedures,  the 
Drders  maintains  the 
under  basic  ordering 
le  original  of 
■s. 

one  copy  of  each  of 
s  of  contracts  or 
le  appropriate 
Audit  Agency  (DCAA) 
listed  in  the  DCAA 
uarters  and  Field 

rsemeftt; 
aterials; 

:ontrarts  with 

jtermination, 

nic  price  adjustment, 

y;  and 

mtract  that  requires 

luestion  as  to  the 
^  field  audit  office. 
ince  of  the  DCAA 
)n  auditor  or  the 
d  audit  office. 
:opies  to  offices 
:t  administration 


stribution  requirements. 
pies  of  contracts  as 

)  the  contract 

ice  (send 

th  the  copy  furnished  " 

]): 

each  consignee 

ntract.  A 

linal  is  not  a 

ntrol  points  that  have 
Drm  inventory  control 
It  interfaces  with 
e  their  automated 
lan  sending  a  written 
:t.  However,  when 
red  at  destination, 
y  to  the  consignee. 
Logistics  Agency  is 
:ribe  alternate 
Tibution  of  contract 
nse  Subsistence 

to  the  military 
purchase  request 
n  the  case  of 
lition:  and 


(iv)  One  copy  to  the  contract 
administration  office  (CAO)  automatic 
data  processing  point,  except  when  the 
DoDAAD  code  is  the  same  as  that  of 
either  the  CAO  or  payment  office  (see 
DLAH  4105.4,  DoD  Directory  of  Contract 
Administration  Services  Components). 

(2)  The  activity  executing  a  contract 
modification  shall  furnish  a  copy  of  the 
basic  contract  and  all  modifications  to — 

(i)  The  new  and  old  payment  office 
when  adding  or  changing  a  payment 
office; 

(ii)  The  new  contract  administration 
office,  a  new  consignee  or  other  activity, 
based  on  the  extent  to  which  each 
activity  is  concerned  with  the  basic 
contract  and  modifications. 

(3)  Distribution  of  modifications 
issued  toprovide  initial  or  amended 
shipping  instructions  under 
204.7004{c)(3)(iii)  and  204.7004(0  may  be 
limited  to  the  following — 

(i)  Contractor,  one  copy; 

(ii)  Receiving  activity,  one  copy  each; 

(iii)  Contract  administration  office, 
one  copy; 

(iv)  Payment  office,  one  copy;  and 

(v)  Contract  administration  office 
automatic  data  processing  point,  one 
copy. 

(4)  Distribution  of  modifications 
generated  by  automated  means 
(computer  programs)  may  be  limited  to 
the  following — 

(i)  Contractor,  one  copy; 

(ii)  Contract  administration  office,  one 
copy; 

(iii)  New  payment  office,  one  copy; 
(iv)  Procuring  contracting  office,  one 
copy; 

(v)  Funding  activities,  one  copy  to 
each;  and 

(vi)  Consignee,  one  copy  to  each. 

Subpart  204.4— Safeguarding 
Classified  Information  Within  Industry 

204.402    General. 

Subpart  239.74  contains  policy  and 
procedures  for  securing 
telecommunications  between 
Government  agencies  and  contractors 
and  subcontractors. 

204.404    Contract  clause. 

204.404-70    Additional  .sntract  clause. 

Use  the  clause  at  252.204-7000, 
Disclosure  of  Information,  in 
solicitations  and  contracts  when  the 
contractor  will  have  access  to  or 
generate  unclassified  information  that 
may  be  sensitive  and  inappropriate  for 
release  to  the  public. 


Subpart  204.6 — Contract  Reporting 

204.600  Scope  of  subpart 

The  Defense  Contract  Action  Data 
System  (DCADS)  (see  204.670)  is  the 
DoD  reporting  system  which  supports 
the  uniform  reporting  requirements  for — 

(1)  DD  Form  350,  Individual 
Contracting  Action  Report;  and 

(2)  DD  Form  1057,  Monthly  Summary 
of  Actions  $25,000  or  Less. 

204.601  Record  requirements. 

(a)  The  DCADS  meets  these  record 
retention  requirements. 

(d)  The  Directorate  for  Information, 
Operation,  and  Reports  (DIOR),  of  the 
Washington  Headquarters  Services 
(WHS)  transmits  required  DoD 
information  to  the  Federal  Procurement 
Data  System. 

204.602  Federal  Procurement  Data 
System. 

(c)  DoD  uses  the  DD  Form  350, 
Individual  Contracting  Action  Report,  in 
lieu  of  the  SF  279,  Federal  Procurement 
Data  System  (FPDS)  Individual  Contract 
Action  Report,  DoD  uses  the  DD  Form 
1057,  Monthly  Contracting  Summary  of 
Actions  $25,000  or  Less,  in  lieu  of  the  SF 
281.  FPDS  Summary  Contract  Action 
Report  ($25,000  or  Less). 

204.603  Solicitation  provision. 

204.603-70    Commercial  snd  Government 
entity  (CAGE)  codes. 

When  the  CAGE  codes  for  the 
prospective  o^erors  are  not  available  to 
the  contracting  office,  use  the  provision 
at  252.204-7001,  Commercial  and 
Government  Entity  (CAGE)  Code 
Reporting. 

204.670    Defense  Contract  Action  Data 
System  (DCADS) 

204.670-1    Definitions. 

As  used  in  this  section  and  253.204-70 
and  253.204-71— 

(a)  Contract  administration  office 
means  an  office,  other  than  the 
contracting  o^ice,  which  awards  or 
executes  contracting  actions  on  behalf 
of  the  contracting  office,  including 
actions  relating  to  the  settlement  of 
terminated  contracts. 

(b)  Contracting  action  means  any 
written  action  obligating  or  deobligating 
funds  in  connection  with  the  purchasing, 
renting,  or  leasing  of  supplies,  services, 
or  construction.  The  term  does  not 
include  grants  or  cooperative 
agreements.  The  term  includes,  but  is 
not  limited  to — 

(1)  Definitive  contracts,  including 
notices  of  award; 

(2)  Letter  contracts; 

(3)  Purchase  orders; 


(4)  Orders  under  existing  contracts  or 
agreements,  e.g. — 

(i)  Orders  against  basic  ordering 
agreements,  including  service  orders 
issued  on  DD  Form  1164  by  installation 
transportation  offices; 

(ii)  Calls  against  blanket  purchase 
agreements; 

(iii)  Job  orders; 

(ivj  Task  orders; 

(v)  Delivery  orders; 

(vi)  Communication  services 
authorizations;  and 

(vii)  Notices  of  termination  or 
cancellation. 

(5)  Contract  modifications,  e.g. — 
(i)  Change  orders; 

(ii)  Supplemental  agreements: 
(iii)  Funding  actions;  and 
(iv)  Option  exercises. 

(c)  Departmental  data  collection 
points  are — 

(1)  For  the  Army  (including  Corps  of 
Engineers  Civil  Works):  U.S.  Army 
Contracting  Support  Agency,  ATTN: 
OSA(RDA)SFRD-KS,  5109  Leesburg 
Pike,  Suite  302,  Falls  Church,  VA  22041- 
3201. 

(2)  For  the  Navy:  As  directed  by 
NAVSUP-028. 

(3)  For  the  Air  Force:  As  directed  by 
SAF/AQCP. 

(4)  For  the  Defense  Logistics  Agency: 
As  directed  by  Headquarters,  Defense 
Logistics  Agency. 

(5)  For  other  DoD  contracting 
activities:  U.S.  Army  Contracting 
Support  Agency,  ATTN: 
OSA(RDA)SFRD-KS,  6109  Leesburg 
Pike,  Suite  302,  Falls  Church,  VA  22041- 
3201. 

(d)  United  States  and  outlying  areas  is 
defined  in  Federal  Information 
Processing  Standard  Publication  (FIPS 
PUB)  55-2,  Guideline:  Codes  for  Named 
Populated  Places,  Primary  County 
Divisions,  and  Other  Locational  Entities 
of  the  United  States  and  Outlying  Areas. 
Outlying  areas  are — 

(1)  American  Samoa; 

(2)  The  Federated  States  of  Micronesia; 

(3)  Guam; 

(4)  The  Marshall  Islands: 

(5)  Northern  Mariana  Islands; 

(6)  The  Trust  Territory  of  Palau; 

(7)  Puerto  Rico; 

(8)  The  U.S.  Minor  Outlying  Islands;  and 

(9)  The  U.S.  Virgin  Islands. 

204.670-2    Reportable  contracting  actions. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  subsection,  complete  a  DD 
Form  350  for — 

(1)  All  contracting  actions  that 
obligate  or  deobligate  more  than  $25,000; 
and 

(2)  All  contracting  actions  that 
obligate  or  deobligate  $25,000  or  less  if 
the  action  is  in  a  designated  industry 


group  under  the  small  business 
competitiveness  demonstration  program 
(See  204.670-9  and  FAR  subpart  19.10). 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  subsection,  complete  a  DD 
Form  1057  for  all  contracting  actions 
which  obligate  or  deobligate  $25,000  or 
less,  including  contracting  actions 
reported  on  a  DD  Form  350  under 
paragraph  (a)(2)  of  this  subsection. 

(c)  The  following  contracting  actions 
are  not  subject  to  reporting  on  either  the 
DD  Form  350  or  DD  Form  1057— 

(1)  Transactions  that  cite  only 
nonappropriated  funds  (Funds  held  in 
trust  accounts  for  foreign  governments 
shall  be  treated  as  appropriated  funds.); 

(2)  Transactions  for  purchase  of  land, 
or  rental  or  lease  of  real  property,  when 
the  General  Services  Administration 
(GSA)  executes  the  contracting  action; 

(3)  Orders  from  GSA  stock  and  the 
GSA  Consolidated  Purchase  Program; 

(4)  Transactions  that  involve 
Government  bills  of  lading  or 
transportation  requests,  except  orders 
placed  under  Regional  Storage 
Management  Office's  (RSMO)  BOAs: 

(5)  Requisitions  transferring  supplies 
within  or  among  the  departments  or 
agencies;  and 

(6)  Pursuant  to  204.670-6(b),  orders 
placed  by  other  contracting  activities 
against  indefinite  dehvery  contracts 
awarded  by  the — 

(i)  Military  Sealift  Command; 

(ii)  Defense  Fuel  Supply  Center  for 
petroleum  and  petroleum  products;  or 

(iii)  Defense  General  Supply  Center 
for  petroleum  products. 

204.670-3    Contracting  office 
responsibilities. 

(a)  For  DD  Form  350,  contracting 
offices — 

(1)  Prepare  the  appropriate  type  of  DD 
Form  350  (see  204.670-5).  in  accordance 
with  the  instructions  in  253.204-70.  on 
all  reportable  contracting  actions  (see 
204.670-2(a)),  including  actions 
accomplished  by  contract 
administration  offices  on  behalf  of  the 
contracting  office. 

(2)  Complete  the  DD  Form  350  in  the 
required  format  within  three  working 
days  after  the  date  on  which  the  dollars 
were  actually  obligated  or  deobligated 
in  the  required  format  (see  204.870-7). 
Submit  ail  contracting  actions  for  the 
calendar  month  to  the  departmental 
data  collection  point  (see  204.67O-l(c)) 
before  the  close  of  the  reporting  month, 
in  accordance  with  departmental/ 
agency  procedures,  except — 

(i)  For  Defense  Fuel  Supply  Center 
major  petroleum  acquisitions  whijh 
result  in  multiple  awards,  the  due  date  '* 
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ttn  working  days  when  pennitted  by  the 
departmental  data  collection  point; 

(ii)  For  actions  executed  in  the  month 
of  September,  due  dates  may  be 
extended  ten  calendar  days  when 
permitted  by  the  departmental  data 
collection  point;  and 

(iii)  For  actions  accomplished  by  a 
contract  administration  office,  the  due 
date  is  three  working  days  after  the 
receipt  of  the  contractual  instrument 
annotated  "DD  FORM  350  REPORTING 
COPY." 

(3)  Prepare  and  submit  a  corrected  or 
cancelling  DD  Form  350  as  required  in 
accordance  with  departmental  data 
collection  point  instructions. 

(4)  Establish  a  control  system  for 
assigning  report  nimibers  to  DD  Forms 
350  (Block  A2  of  the  DD  Form  350).  The 
number  shall  have  four  positions  and 
may  be  any  combination  of  alpha  or 
numeric  characters.  If  more  Aan  one 
activity  within  a  contracting  office 
utilizes  the  same  reporting  office  code, 
the  contracting  office  shall  assign 
separaite  blocks  of  numbers  to  each 
activity  in  order  to  prevent  duplication 
of  report  numbers. 

(5)  Maintain  a  copy  of  the  DD  Form 
350  in  the  contract  file,  as  required  by 
department/agency  regulations. 

(b)  For  DD  Form  1057,  contracting 
offices — 

(1)  Prepare  a  DD  Form  1057,  in 
accordance  with  the  instructions  in 
253.204-71.  covering  reportable 
contracting  actions  (see  204.670-2(b)j. 
including  actions  accomplished,  by 
contract  administration  offices  on  behalf 
of  the  contracting  office.  An  installation, 
base,  or  other  activity  may  have  more 
than  one  contracting  office  code  to 
separate  the  various  types  of 
acquisitions,  such  as  base  and  central 
contracting,  or  RDT&E  and  non-RDT&E 
acquisition.  Each  contracting  office  code 
must  submit  its  own  DD  Form  1057. 

(2)  Complete  the  DD  Form  1057  in  the 
required  format  within  three  working 
days  after  the  cutoff  of  the  reporting 
month  in  the  required  format  (see 
204.670-7  for  alternate  formats). 
Contracting  offices  are  authorized  to 
cutoff  the  reporting  month  no  earlier 
than  the  25th  calendar  day.  For 
September  only,  the  cutoff  date  shall  not 
be  later  than  September  30.  Submit  the 
DD  Form  1057  to  the  departmental  data 
collection  point  to  arrive  before  the 
close  of  the  reporting  month  as  directed 
by  the  department/agency  supplement. 

(3)  Unless  otherwise  instructed  by  the 
departmental  data  collection  point  do 
not  submit  revised  DD  Form  1057 
reports.  Include  any  required  corrections 
or  adjustments  in  following  month's 
report. 


204.670-4    Contract  adminJstration  offlc* 
responsibilities. 

Contract  administration  offices 
executing  actions  subject  to  DD  Form 
350  or  DD  Form  1057  reporting  must 
submit  an  annotated  copy  of  the 
contractual  instrument  to  the 
contracting  office  so  that  the  contracting 
office  can  submit  the  required  report. 

(a)  For  DD  Form  350,  annotate  in  the 
heading  of  the  contractual  instrument  in 
large  block  letters  "DD  FORM  350 
REPORTING  COPY."  Send  the 
annotated  copy  to  the  contracting  office 
within  one  working  day  after  the  action 
date. 

(b)  For  DD  Form  1057.  annotate  in  the 
heading  of  the  contractual  instrument  in 
large  block  letters  "DD  FORM  1057 
REPORTING  COPY."  Send  the 
annotated  copy  wnth  the  normal 
distribution. 

204.670-5    Departmental  data  coHection 
point  ra*ponaM>iHties. 

(a)  Collect  DD  Forms  350  and  1057 
data  provided  by  their  contracting 
activities; 

(b)  Electronically  record  the  data  in 
accordance  with  the  instructions  for 
recording  and  editing  developed  by 
WHS-DIOR  with  the  majority 
agreement  of  the  departments/agencies 
and  prescribed  by  the  Director  of 
Defense  Procurement; 

(c)  Submit  monthly  reports 
(noncumulative)  to  Washington 
Headquarters  Services.  ATTN:  DIOR, 
within  18  days  after  the  close  of  the 
reporting  period,  except  the  due  date  for 
September  may  be  extended  for  no  more 
than  ten  days. 

(d)  Report  control  symbols  DI>- 
P&L(M)  1014  and  DD-P&L(M)  1015. 
respectively  apply  to  reports  submitted 
to  WHS-DIOR  for  DD  Form  250  actions 
and  DD  Form  1057  actions. 

204.670-6    Types  of  DO  Form  350  reports. 

There  are  three  types  of  reports- 
single,  consolidated,  and  multiple. 

(a)  A  single  report  is  one  DD  Form  350 
report  per  contracting  action. 

(b)  A  consolidated  report  is  one  DD 
Form  350  report  which  combines  several 
contracting  actions.  Prepare 
consolidated  reports  for — 

(1)  Awards  to  individuals  in  support 
of  dependent  schools,  e.g..  principals 
and  teachers.  Consolidate  these 
transactions  monthly  and  report  the 
cumulative  dollar  amount  on  one  DD 
Form  350. 

(2)  Military  Airlift  Command  awards 
for  international  airlift  services.  The 
Command  reports  these  at  the  end  of 
each  operating  month  with  one  DD  Form 
350  for  each  airlift  contract. 


(3)  Military  Sealift  Command  awards 
of  indefinite  delivery  contracts  for  ocean 
transportation.  The  Command  reports  at 
the  beginning  of  each  fiscal  year  the 
estimated  value  of  the  orders  for  that 
fiscal  year  on  one  DD  Form  350. 

(4)  Defense  Fuel  Supply  Center  or 
Defense  General  Supply  Center 
indefinite  delivery  contracts  for 
petroleum  or  petroleum  supplies.  The 
Centers,  at  the  time  of  award,  report  the 
estimated  value  of  the  orders  to  be 
placed  against  the  contract  on  one  DD 
Form  350. 

(5)  Orders  placed  by  the  military 
departments  for  resale  items  in  excess 
of  $25,000  against  brand  name  contracts 
entered  into  by  the  Defense  Logistics 
Agency  and  published  in  Supply  Bulletin 
Series  10-500.  The  military  departments 
consolidate  the  orders  monthly  and 
report  the  cumulative  dollar  amounts  on 
one  DD  Form  350  in  accordance  with 
departmental  regulations.  Defense 
Logistics  Agency  activities  submit  single 
rather  than  consolidated  reports. 

(6)  Vouchers  processed  by  the  U.S. 
Army  Contracting  Command,  Europe 
(USACCE),  for  the  purchase  of  utilities 
from  municipalities  (e.g..  gas,  electricity, 
water,  sewage,  steam,  snow  removal, 
and  garbage  collection).  USACCE 
consolidates  these  transactions  monthly 
and  reports  the  cumulative  dollar 
amount  on  one  DD  Form  350  in 
accordance  with  departmental 
regulations. 

(c)  A  multiple  report  is  more  than  one 
DD  Form  350  per  contracting  action. 
Prepare  multiple  reports  if— 

(1)  The  contracting  action  includes 
foreign  military  sales  (FMS) 
requirements  in  addition  to  non-FMS 
requirements  (Block  B9  on  the  DD  Form 
350).  Submit  one  DD  Form  350  report  for 
the  FMS  requirements  and  another  DD 
Form  350  report  for  the  non-FMS 
requirements,  except  if  either  of  the 
portions  is  under  $25,000,  report  the 
under  $25,000  portion  on  a  DD  Form  1057 
in  lieu  of  a  DD  Form  350. 

(2)  The  contracting  action  includes 
more  than  one  type  of  contract  (Block 
C5  on  the  DD  Form  350)  and  the  type 
with  the  least  dollar  value  exceeds 
$500,000.  Prepare  a  separate  DD  Form 
350  for  each  contract  type. 

204.670-7    Report  formats. 

Contracting  offices  submit  the  signed 
original  DD  Forms  350  and  1057,  unless 
the  data  collection  point  approves  use  of 
an  automated  facsimile  or  electronic 
equivalent  containing  the  information. 

204.670-8    Security  classification. 

Submit  DD  Forms  350  as  unclassified 
documents  Classified  contracts  are  not 
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exempt  from  reporting  solely  1 
the  contract  is  classified.  Con 
appropriate  departmental  dat 
collection  points  for  special  ir 
if  security  reasons  indicate  th 
necessary  to  modify  coding  of 
individual  blocks  on  the  DD  F 
such  contact  cannot  be  made 
security  reasons,  obtain  instn 
from  the  Office  of  the  Deputy 
Secretary  of  Defense  for  Secu; 
Attn:  Deputy  Director  for  Info: 
Security  and  Special  Programi 
Telephone  number  is  (703)  614 
DSN  224-0578/9, 

204.670-9    Individual  contract  r 
actions  $25,000  or  less. 

Under  the  Small  Business 
Competitiveness  Demonstratif 
Program  (see  FAR  subpart  19. 
contract  actions  of  $25,000  or  1 
designated  industry  groups  (fc 
includes  dredging)  must  be  rej 
the  same  manner  as  if  the  acti 
excess  of  $25,000. 

(a)  Report  contract  actions  < 
or  less  in  the  designated  indm 
on  both  the  DD  Form  350  and 
Form  1057. 

(b)  The  following  contractin 
are  not  subject  to  the  addition 
Form  350  reporting,  although  t 
still  be  reported  on  the  DD  Foi 

(1)  Contracting  actions  of  $5 

(2)  Foreign  military  sales; 

(3)  Orders  or  modifications 
Federal  supply  schedule; 

(4)  Actions  with  another  Fe< 
agency; 

(5)  Actions  with  non-U.S.  bi 
firms;  and 

(6)  Actions  where  the  place 
performance  is  other  than  the 
States  and  its  outlying  areas. 

Subpart  204.8— Contract  File 

204.802    Contract  filea. 

Official  contract  files  shall  c 
of— 

(1)  Only  original,  authentica 
conformed  copies  of  contractu 
instruments— 

(i)  Authenticated  copies  mei 
that  are  shown  to  be  genuine  i 
two  ways — 

(A)  Certification  as  true  cop 
signature  of  an  authorized  per 

(B)  Official  seal. 

(ii)  Conformed  copies  meani 
that  are  complete  and  accurat( 
including  the  date  signed  and  i 
and  titles  of  the  parties  who  si 
them. 

(2)  Signed  or  official  record  i 
correspondence,  memoranda,  i 
documents. 
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(3)  Mihtary  Sealift  Command  awards 
of  indefinite  delivery  contracts  for  ocean 
transportation.  The  Command  reports  at 
the  beginning  of  each  fiscal  year  the 
estimated  value  of  the  orders  for  that 
fiscal  year  on  one  DD  Form  350. 

(4)  Defense  Fuel  Supply  Center  or 
Defense  General  Supply  Center 
indefinite  delivery  contracts  for 
petroleum  or  petroleum  supplies.  The 
Centers,  at  the  time  of  award,  report  the 
estimated  value  of  the  orders  to  be 
placed  against  the  contract  on  one  DD 
Form  350. 

(5)  Orders  placed  by  the  military 
departments  for  resale  items  in  excess 
of  $25,000  against  brand  name  contracts 
entered  into  by  the  Defense  Logistics 
Agency  and  published  in  Supply  Bulletin 
Series  10-500.  The  military  departments 
consolidate  the  orders  monthly  and 
report  the  cumulative  dollar  amounts  on 
one  DD  Form  350  in  accordance  with 
departmental  regulations.  Defense 
Logistics  Agency  activities  submit  single 
rather  than  consolidated  reports. 

(6)  Vouchers  processed  by  the  U.S. 
Army  Contracting  Command.  Europe 
(USACCE),  for  the  purchase  of  utilities 
from  municipalities  (e.g..  gas,  electricity, 
water,  sewage,  steam,  snow  removal, 
and  garbage  collection).  USACCE 
consolidates  these  transactions  monthly 
and  reports  the  cumulative  dollar 
amount  on  one  DD  Form  350  in 
accordance  with  departmental 
regulations. 

(c)  A  multiple  report  is  more  than  one 
DD  Form  350  per  contracting  action. 
Prepare  multiple  reports  if— 

(1)  The  contracting  action  includes 
foreign  military  sales  (FMS) 
requirements  in  addition  to  non-FMS 
requirements  (Block  B9  on  the  DD  Form 
350).  Submit  one  DD  Form  350  report  for 
the  FMS  requirements  and  another  DD 
Form  350  report  for  the  non-FMS 
requirements,  except  if  either  of  the 
portions  is  under  $25,000,  report  the 
under  $25,000  portion  on  a  DD  Form  1057 
in  lieu  of  a  DD  Form  350. 

(2)  The  contracting  action  includes 
more  than  one  type  of  contract  (Block 
C5  on  the  DD  Form  350)  and  the  type 
with  the  least  dollar  value  exceeds 
$500,000.  Prepare  a  separate  DD  Form 
350  for  each  contract  type. 

204.670-7    Report  formats. 

Contracting  offices  submit  the  signed 
original  DD  Forms  350  and  1057.  unless 
the  data  collection  point  approves  use  of 
an  automated  facsimile  or  electronic 
equivalent  containing  the  information. 

204.670-8    Security  ciassWcation. 

Submit  DD  Forms  350  as  unclassified 
documents  Classified  contracts  are  not 


exempt  from  reporting  solely  because 
the  contract  is  classified.  Contact  the 
appropriate  departmental  data 
collection  points  for  special  instructions 
if  security  reasons  indicate  that  it  is 
necessary  to  modify  coding  of  all  or  any 
individual  blocks  on  the  DD  Form  350.  If 
such  contact  cannot  be  made  for 
security  reasons,  obtain  instructions 
from  the  Office  of  the  Deputy  Under 
Secretary  of  Defense  for  Security  Policy, 
Attn:  Deputy  Director  for  Information 
Security  and  Special  Programs. 
Telephone  number  is  (703)  614-0578/9  or 
DSN  224-0578/9. 

204.670-9    Individual  contract  reporting  of 
actions  $25,000  or  less. 

Under  the  Small  Business 
Competitiveness  Demonstration 
Program  (see  FAR  subpart  19.10). 
contract  actions  of  $25,000  or  less  in  four 
designated  industry  groups  (for  Army, 
includes  dredging)  must  be  reported  in 
the  same  manner  as  if  the  action  were  in 
excess  of  $25,000. 

(a)  Report  contract  actions  of  $25,000 
or  less  in  the  designated  industry  groups 
on  both  the  DD  Form  350  and  the  DD 
Form  1057. 

(b)  The  following  contracting  actions 
are  not  subject  to  the  additional  DD 
Form  350  reporting,  although  they  must 
still  be  reported  on  the  DD  Form  1057 — 

(1)  Contracting  actions  of  $500  or  less; 

(2)  Foreign  military  sales; 

(3)  Orders  or  modifications  under  a 
Federal  supply  schedule; 

(4)  Actions  with  another  Federal 
agency; 

(5)  Actions  with  non-U.S.  business 
firms;  and 

(6)  Actions  where  the  place  of 
performance  is  other  than  the  United 
States  and  its  outlying  areas. 

Subpart  204.8— Contract  Files 

204.802    Contract  files. 

Official  contract  files  shall  consist 
of— 

(1)  Only  original,  authenticated  or 
conformed  copies  of  contractual 
instruments— 

(i)  Authenticated  copies  means  copies 
that  are  shown  to  be  genuine  in  one  of 
two  ways — 

(A)  Certification  as  true  copy  by 
signature  of  an  authorized  person;  or 

(B)  Official  seal. 

(ii)  Conformed  copies  means  copies 
that  are  complete  and  accurate, 
including  the  date  signed  and  the  names 
and  titles  of  the  parties  who  signed 
them. 

(2)  Signed  or  official  record  copies  of 
correspondence,  memoranda,  and  other 
documents. 


204.804    Closeout  of  contract  files. 
Normally,  the  closeout  date  for 
contract  files  is  the  date  in  Block  9d  on 
the  DD  Form  1594,  Contract  Completion 
Statement,  or  in  columns  59-65  on  the 
PK9.  If  the  contracting  office  must  do  a 
major  closeout  action  that  will  take 
longer  than  three  months  after  the  date 
shown  in  Block  9d  of  the  DD  Form  1594, 
or  in  columns  59-65  of  the  PK9 — 

(1)  The  closeout  date  for  file  purposes 
will  be  the  date  in  Block  lOe  of  the  DD 
Form  1594  or  the  date  of  the  closeout 
statement  executed  when  the  MILSCAP 
PK9  is  received. 

(2)  The  contracting  office  shall  notify 
the  contract  administration  office  of  the 
revised  closeout  date  by  either  sending 
a  copy  of  the  completed  DD  Form  1594 
or  by  preparing  a  MILSCAP  Format 
Identifier  PKZ.  Contract  Closeout 
Extension. 

204.804-1    Closeout  by  ttie  office 
administering  tfte  contract 

(1)  For  contracting  offices 
administering  their  own  contracts, 
locally  developed  forms  or  statement  of 
completion  may  be  used  instead  of  the 
DD  Form  1594.  Contract  Completion 
Statement.  Whichever  method  is  used, 
the  form  shall  be  retained  in  the  official 
contract  file. 

(2)  For  contracts  valued  above  the 
small  purchase  threshold,  prepare  a  DD 
Form  1597.  Contract  Closeout  Check 
List,  (or  agency  equivalent)  to  ensure 
that  all  required  contract  actions  have 
been  satisfactorily  accomplished. 

204.804-2    Closeout  of  the  contracting 
office  files  if  anottter  office  administers  tt>e 
contract 

(1)  When  an  office,  other  than  the 
contracting  office,  administers  the 
contract,  it  shall — 

(i)  Provide  the  contracting  office  an 
interim  contract  completion  statement 
when  the  contract  is  physically 
completed  and  accepted.  This  notice 
may  be  in  the  form  of  either  a  DD  Form 
1594,  Contract  Completion  Statement,  or 
a  MILSCAP  Format  Identifier  Interim 
PK9,  Contract  Physical  Completion. 
When  the  DD  Form  1594  is  used,  the 
contracting  officer — 

(A)  Annotates  Block  8.  Remarks, 
with — 

[1]  "Notice  of  Physical  Completion;" 

[2)  Final  acceptance  date; 

[3]  Signature  of  a  responsible  official: 
and 
[4]  Date  signed. 

(B)  Does  not  complete  Blocks  9  (b),  (c). 
and  (d)  at  this  time; 

(ii)  Prepare  a  DD  Form  1597.  Contract 
Closeout  Check  List,  if  necessary,  to 
determine  that  all  the  required  actions 
have  been  done; 


(iii)  Initiate  DD  Form  1593,  Contract- 
Administration  Completion  Record,  if 
necessary  to  obtain  statements  from 
other  organizational  elements  that  they 
have  completed  the  actions  they  are 
responsible  for;  and 

(Iv)  Upon  final  payment — 

(A)  Process  the  DD  Form  1594  with 
Blocks  1  through  9  completed  or  the 
MILSCAP  Format  Identifier  PK9 
verifying  that  all  contract  administration 
office  actions  have  been  done;  and 

(B)  Send  the  original  of  the  DD  Form 
1594  or  the  MILSCAP  Format  Identifier 
PK9  to  the  contracting  office,  and  file  a 
copy  in  the  official  contract  file. 

(2)  If  the  administrative  contracting 
officer  (ACO)  cannot  closeout  a  contract 
within  the  specified  time  period  (see 
FAR  4.804-1),  the  ACO  must  notify  the 
procuring  contracting  officer  (PCO) 
within  45  days  after  the  expiration  of  the 
time  period  of — 

(i)  The  reasons  for  the  delay;  and 
(ii)  New  target  date  for  closeout.  If 
MILSCAP  procedures  apply,  the  ACO 
shall  use  the  MILSCAP  Format  Identifier 
PKX.  Unclosed  Contract  Status,  to 
provide  this  notice  to  the  PCO. 

(3)  If  the  contract  still  is  not  closed  out 
by  the  new  target  date,  the  ACO  shall 
again  notify  the  PCO  with  the  reasons 
for  delay  and  new  target  date.  If 
MILSCAP  procedures  apply,  continue  to 
use  the  MILSCAP  Format  Identifier  PKX, 
Unclosed  Contract  Status,  to  provide 
this  notice. 

204.805    Disposal  of  contract  flies. 

(1)  The  sources  of  the  period  for  which 
official  contract  files  must  be  retained 
are  General  Records  Schedule  3 
(Procurement,  Supply,  and  Grant 
Records)  and  General  Records  Schedule 
6  (Accountable  Officers'  Accounts 
Records).  Copies  of  the  General  Records 
Schedule  may  be  obtained  from  the 
National  Archives  and  Records 
Administration,  Washington,  DC  20408. 

(2)  Deviations  from  the  periods  cannot 
be  granted  by  the  Defense  Acquisition 
Regulatory  Council.  Forward  requests 
for  deviations  to  both  the  General 
Accounting  Office  and  the  National 
Archives  and  Records  Administration. 

(3)  Hold  completed  contract  files  in 
the  office  responsible  for  maintaining 
them  for  a  period  of  12  months  after 
completion.  After  the  initial  12  month 
period,  send  the  records  to  the  local 
records  holding  or  staging  area  until 
they  are  eligible  for  destruction.  If  no 
space  is  available  locally,  transfer  the 
files  to  the  General  Services 
Administration  Federal  Records  Center 
that  services  the  area. 

(4)  Duplicate  or  working  contract  files 
should  contain  no  originals  of  materials 
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that  properly  belong  in  the  official  files. 
Destroy  working  files  as  soon  as 
practicable  once  they  are  no  longer 
needed. 

(5)  Retain  pricing  review  files, 
containing  documents  related  to  reviews 
of  the  contractor's  price  proposals, 
subject  to  certification  of  cost  or  pricing 
data  (see  FAR  15.804-2).  for  six  years.  If 
it  is  impossible  to  determine  the  final 
payment  date  in  order  to  measure  the 
six  year  period,  retain  the  files  for  nine 
years. 

Sui>part  204.9 — Information  Reporting 
to  the  Internal  Revenue  Service 

204.902    General 

(b)  DoD  uses  the  DD  Form  35a 
Individual  Contract  Action  Report,  (see 
204.670)  to  meet  these  reporting 
requirements. 

Subpart  204.70— Uniform  Procurement 
Instrument  Identification  Numtiers 

204.7000  Scope. 

This  subpart  prescribes  policies  and 
procedures  for  assigning  numbers  to  all 
solicitations,  contracts,  and  related 
instruments.  This  subpart — 

(a)  Does  not  apply  to  solicitations  or 
contracts  issued  by  the  Defense 
Commercial  Communications  Office  of 
the  Defense  Communications  Agency; 
and 

(b)  Is  optional  for  solicitations  and 
contracts  that  will  be  completely 
administered  by  the  purchasing  office  or 
the  consignee,  except  that — 

(1)  The  procurement  instrument 
identification  (PU)  number,  including 
supplemental  modification  numbers, 
shall  not  exceed  19  characters 
(excluding  hyphens);  and 

(2)  The  number  shall  begin  with  the 
purchasing  office  identifier  and  the 
fiscal  year  in  accordance  with 
204.7003(a)  (1)  and  (2)  and  appendix  G. 

204.7001  PoHcy. 

(a)  Use  the  uniform  PIl  numbering 
system  prescribed  by  this  subpart  for 
the  solicitation/contract  instruments 
described  in  204.7003  and  204.7004. 

(b)  Retain  the  basic  PII  number 
unchanged  for  the  life  of  the  instrument. 

204.7002  Procedures. 

(a)  In  assigning  PII  numbers — 

(1)  Use  only  the  alpha -numeric 
characters,  as  prescribed  in  this  subpart: 
and 

(2)  Do  not  use  the  letters  "I"  or  "O." 
except  as  noted  in  204.7003(a)(l)(i)  (J) 
and  (K)." 

(b)  If  department/agency  procedures 
require  other  identification  on  the 


solicitation,  contract,  or  other  related 
instrument  forms,  enter  it  in  such  a 
location  so  as  to  separate  it  clearly  fi-om 
the  PII  number. 

(c)  Enter  the  basic  PII  number, 
including  Federal  supply  contract 
numbers  and  any  supplementary 
numbers,  in  the  spaces  provided  on  the 
solicitation,  contract,  or  related 
instrument  forms.  Separate  the  major 
elements  by  dashes,  e.g.,  N00023-90-I>- 
0009.  If  there  is  no  space  provided  on  the 
form,  enter  the  number  in  the  upper  right 
comer  of  the  form  and  identify  what  it  is 
(e.g..  Supplementary  Number  N00023- 
90-F-0120). 

204.7003    Basic  PII  number. 

(a)  Elements  of  a  number.  The  number 
consists  of  13  alpha-numeric  characters 
grouped  to  convey  certain  information. 

(1)  Positions  1  through  6.  The  first  of 
the  six  positions,  in  upper  case  letters, 
identify  the  department/agency  and 
office  issuing  the  instrument. 

(i)  Department/agency  identification: 

(A)  Department  of  the  Army — DA 

(B)  Department  of  the  Navy  (except 
Marine  Corps) — N 

(C)  Department  of  the  Air  Force  F— 

(D)  Defense  Communications 
Agency — DCA 

(E)  Defense  Logistics  Agency — DLA 

(F)  Defense  Nuclear  Agency — DNA 

(G)  Defense  Mapping  Agency— DMA 
(H)  Miscellaneous  Defense 

Activities — MDA 
(1)  Marine  Corps — M 

(1)  Strategic  Defense  Initiative 
Office— SDIO 

(K)  On  Site  Inspection  Agency — OSIA 
(L)  Defense  Commissary  Agency — 
DECA 

(ii)  Issuing  office  identification.  The 
remaining  positions  are  the  alpha- 
numeric characters  that  identify  the 
issuing  office.  These  characters  are  in 
appendix  G. 

(iii)  Use  ail  six  positions.  If  necessary, 
enter  zeros  between  the  department/ 
agency  identifier  and  the  issuing  office 
identifier. 

(2)  Positions  7  through  8.  The  seventh 
and  eighth  positions  are  the  last  two 
digits  of  the  fiscal  year  in  which  the  PII 
number  was  assigned. 

(3)  Position  9.  Indicate  the  type  of 
instrument  by  entering  one  of  the 
following  upper  case  letters  in  position 
nine — 

(i)  Blanket  purchase  agreements — A 

(ii)  Invitations  for  bids — ^B 

(iii)  Contracts  of  all  types  except 

indefinite  delivery  contracts,  facilities 

contracts,  sales  contracts,  and  contracts 

placed  with  or  through  other 

Government  departments  or  agencies  or 


against  contracts  placed  by  such 
departments  or  agencies  outside  the 
DoD— C 

(iv)  Indefinite  delivery  contracts — ^D 

(v)  Facilities  contracts — ^E 

(vi)  Contracting  actions  placed  with  or 
through  other  Government  departments 
or  agencies  or  against  contracts  placed 
by  such  departments  or  agencies  outside 
the  DoD  (including  actions  with  the 
National  Industries  for  the  Blind  (NIB), 
the  National  Industries  for  the  Severely 
Handicapped  (NISH).  and  the  Federal 
Prison  Industries  (UNICOR))— F 

(vii)  Basic  ordering  agreements — G 

(viii)  Agreements,  including  basic 
agreements  and  loan  agreements,  but 
excluding  basic  purchasing  agreements, 
basic  ordering  agreements,  and  leases — 
H 

(Lx)  Do  not  use — I 

(x)  Reserved — J 

(xi)  Short  form  research  contract — K 

(xii)  Lease  agreement — L 

(xiii)  Purchase  orders — manual 
(assign  W  when  numbering  capacity  of 
M  is  exhausted  during  the  fiscal  year) — 
M 

(xiv)  Notice  of  intent  to  purchase — N 

(xv)  Do  not  use — O 

(x\-'\)  Purchase  order — automated 
(assign  V  when  numbering  capacity  of  P 
is  exhausted  during  a  fiscal  year) — P 

(xvii)  Request  for  quotation — 
manual — Q 

(xviii)  Request  for  proposal — R 

(xix)  Sales  contract — S 

(xx)  Request  for  quotation — 
automated  (assign  U  when  numbering 
capacity  of  T  is  exhausted  during  a 
fiscal  year) — ^T 

(xxi)  See  T— U 

(xxii)  See  P— V 

(xxiii)  See  M— W 

(xxiv)  Reserved  for  departmental 
use — X 

(xxv)  Imprest  fund — Y 

(xxvi)  Reserved  for  departmental 
use — Z 

(4)  Position  10  through  13.  Enter  the 
serial  number  of  the  instnmient  in  these 
positions.  A  separate  series  of  serial 
numbers  may  be  used  for  any  type  of 
instrument  listed  in  paragraph  (a)(3)  of 
this  section.  Activities  shall  assign  such 
series  of  PII  numbers  sequentially.  An 
activity  may  reserve  blocks  of  numbers 
or  alpha-numeric  numbers  for  use  by  its 
various  components. 

(b)  Illustration  of  PII  number.  The 
following  illustrates  a  properly 
configured  PII  number — 


tstnm 


14  Mtudncaamrf 

Iiiltiil 

♦  Ti»cW  iiiiiiii 


204.7X>04   Supplementary  PII 

(a)  Uses  ofihe  supplemei 
number.  Use  supplementar 
vdth  the  basic  PII  number,  i 

(1)  Amendments  to  solici 

(2)  Modifications  to  conti 
agreements,  including  prov: 
orders;  and 

(3)  Calls  or  orders  under 
basic  ordering  agreements, 
purchase  agreements,  issue 
contracting  office  or  by  a  D 
other  than  the  contracting  c 
including  DoD  orders  again 
supply  schedules. 

(b)  Amendments  to  solici 
Number  amendments  to  sol 
sequentially  using  a  four  pc 
numeric  serial  number  addi 
basic  Pn  number  and  begin 
0001,  e.g..  N00062-91-R-123 

(c)  Modifications  to  conL 
agreements. 

(1)  Number  modifications 
and  agreements  using  a  six 
alpha-numeric  added  to  the 
number. 

(2)  Position  1.  IdenUfy  th( 
issuing  the  modification — 

(i)  Contract  administratic 
(ii)  Contracting  office — P 

(3)  Positions  2  through  3. 
the  first  two  digits  in  a  serii 
They  may  be  either  alpha  o 
Use  the  letters  K,  L  M,  N,  P 
V.  W,  X,  Y,  or  Z  only  in  the 
position  and  only  in  the  foil 
circumstances — 

(i)  Use  K,L.M,N,  Rand 
second  position  only  if  the  j 
is  issued  by  the  Air  Force  a 
provisioned  item  order. 

(ii)  Use  S,  and  only  S,  in  t 
position  to  identify  modifici 
to  provide  initial  or  amende 
instructions  when — 

(A)  The  contract  has  erthi 
or  destination  delivery  terra 

(B)  The  price  changes, 
(iii)  Use  T.  U,  V,  W,  X,  or 

those  characters,  in  the  sect 
to  identify  modifications  isE 
provide  initial  or  amended  i 
instructions  when — 

(A)  The  contract  has  FOB 
delivery  terms;  and 

(B)  The  price  does  not  chi 
(iv)  Only  use  Z  in  the  secc 
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ract.  or  other  related 
.  enter  it  in  such  a 
separate  it  clearly  from 

isic  PII  number, 

1  supply  contract 

'  supplementary 

paces  provided  on  the 

ract,  or  related 

.  Separate  the  major 

les,  e.g.,  N00023-90-D- 

0  space  provided  on  the 
imber  in  the  upper  right 
a  and  identify  what  it  is 
ary  Number  N00023- 

linumtMr. 

■  o  number.  The  number 

ha-numeric  characters 

y  certain  information. 

through  6.  The  first  of 

in  upper  case  letters, 

rtment/agency  and 

instrument. 

'agency  identification: 

1  of  the  Army — DA 
of  the  Navy  (except 

:  of  the  Air  Force  F — 
mmunications 

jistics  Agency — DLA 
clear  Agency — DNA 
ipping  Agency— DMA 
JUS  Defense 

s— M 

fensc  Initiative 

jection  Agency — OSIA 
nmissary  Agency — 

e  identification.  The 
ns  are  the  alpha- 
rs  that  identify  the 
;se  characters  are  in 

positions.  If  necessary, 
en  the  department/ 
and  the  issuing  o^ice 

brough  8.  The  seventh 
ns  are  the  last  two 
year  in  which  the  PII 
ned. 

idicate  the  type  of 
ering  one  of  the 
ise  letters  in  position 

hase  agreements — A 

or  bids — ^B 

f  all  types  e.xcept 

I  contracts,  facilities 

mtracts,  and  contracts 

ough  other 

rtments  or  agencies  or 


against  contracts  placed  by  such 
departments  or  agencies  outside  the 
DoD— C 

(iv)  Indefinite  delivery  contracts — ^D 

(v)  Facilities  contracts — ^E 

(vi)  Contracting  actions  placed  with  or 
through  other  Government  departments 
or  agencies  or  against  contracts  placed 
by  such  departments  or  agencies  outside 
the  DoD  (including  actions  with  the 
National  Industries  for  the  Blind  (NIB), 
the  National  Industries  for  the  Severely 
Handicapped  (NISH).  and  the  Federal 
Prison  Industries  (UNICOR))— F 

(vii)  Basic  ordering  agreements — G 

(viii)  Agreements,  including  basic 
agreements  and  loan  agreements,  but 
excluding  basic  purchasing  agreements, 
basic  ordering  agreements,  and  leases — 
H 

(ix)  Do  not  use — I 

(x)  Reserved — J 

(xi)  Short  form  research  contract — K 

(xii)  Lease  agreement — L 

(xiii)  Purchase  orders — manual 
(assign  W  when  numbering  capacity  of 
M  is  exhausted  during  the  fiscal  year) — 
M 

(xiv)  Notice  of  intent  to  purchase — N 

(xv)  Do  not  use — O 

(x\'i)  Purchase  order — automated 
(assign  V  when  numbering  capacity  of  P 
is  exhausted  during  a  fiscal  year) — P 

(xvii)  Request  for  quotation — 
manual — Q 

(xviii)  Request  for  proposal — ^R 

(xix)  Sales  contract — S 

(xx)  Request  for  quotation — 
automated  (assign  U  when  numbering 
capacity  of  T  is  exhausted  during  a 
fiscal  year) — ^T 

(xxi)  See  T— U 

(xxii)  See  P— V 

(xxiii)  See  M— W 

(xxiv)  Reserved  for  departmental 
use — X 

(xxv)  Imprest  fund — Y 

(xxvi)  Reserved  for  departmental 
use — Z 

(4)  Position  10  through  13.  Enter  the 
serial  number  of  the  instnunent  in  these 
positions.  A  separate  series  of  serial 
numbers  may  be  used  for  any  type  of 
instrument  hsted  in  paragraph  (a)(3)  of 
this  section.  Activities  shall  assign  such 
series  of  PII  numbers  sequentially.  An 
activity  may  reserve  blocks  of  numbers 
or  alpha-numeric  numbers  for  use  by  its 
various  components. 

(b)  Illustration  of  PII  number.  The 
following  illustrates  a  properiy 
configured  PII  number — 


204.7004   Supplementary  PII  numtiers. 

(a)  Uses  afihe  supplementary' 
number.  Use  supplementary  numbers 
with  the  basic  PII  number,  to  identify — 

(1)  Amendments  to  solicitations: 

(2)  Modifications  to  contracts  and 
agreements,  including  provisioned  item 
orders:  and 

(3)  Calls  or  orders  under  contracts, 
basic  ordering  agreements,  or  blanket 
purchase  agreements,  issued  by  the 
contracting  office  or  by  a  DoD  activity 
other  than  the  contracting  office, 
including  DoD  orders  against  Federal 
supply  schedules. 

(b)  Amendments  to  solicitations. 
Number  amendments  to  solicitations 
sequentially  using  a  four  position 
numeric  serial  number  added  to  the 
basic  Pn  number  and  beginning  with 
0001,  e.g.,  N00062-91-R-1234-0001. 

(c)  Modifications  to  contracts  and 
agreements. 

(1)  Number  modifications  to  contracts 
and  agreements  using  a  six  position 
alpha-numeric  added  to  the  basic  PII 
number. 

(2)  Position  1.  Identify  the  office 
issuing  the  modification — 

(i)  Contract  administration  office — A 
(ii)  Contracting  office — P 

(3)  Positions  2  through  3.  These  are 
the  first  txvo  digits  in  a  serial  number. 
They  may  be  either  alpha  or  numeric. 
Use  the  letters  K,  L  M,  N,  P,  Q,  S.  T.  U, 
V,  W,  X,  Y,  or  Z  only  in  the  second 
position  and  only  in  the  following 
circumstances — 

(i)  Use  K.  L.  M,  N,  P,  and  Q  in  the 
second  position  only  if  the  modification 
is  issued  by  the  Air  Force  and  is  a 
provisioned  item  order. 

(ii)  Use  S,  and  only  S,  in  the  second 
position  to  identify  modifications  issued 
to  provide  initial  or  amended  shipping 
instructions  when — 

(A)  The  contract  has  either  FOB  origin 
or  destination  delivery  terms;  and 

(B)  The  price  changes. 

(iii)  Use  T,  U,  V,  W,  X,  or  Y,  and  only 
those  characters,  in  the  second  position 
to  identify  modifications  issued  to 
provide  initial  or  amended  shipping 
instructions  when — 

(A)  The  contract  has  FOB  origin 
delivery  terms:  and 

(B)  The  price  does  not  change. 

(iv)  Only  use  Z  in  the  second  position 


to  identify  a  modification  which 
definitizes  a  letter  contract. 

(4)  Positions  4  through  ft  These 
positions  are  always  numeric  Use  a 
separate  series  of  serial  numbers  for 
each  type  of  modification  listed  in 
paragraph  (c)(3)  of  this  section. 
Examples  of  proper  numbering  for 
positions  2-6  (the  first  position  will  be 
either  "A"  or  "P")  are  as  follows: 


Provisioned 

Items  order 

Normal 

(reserved  for 

Shipping 

modrtication 

exdusiva  use 
tiy  ttie  Air 
Force  only) 

instructions 

00001-99999 

K0001-K9999 

S0001-S9999 

KA001-KZ999 

SA001-SZ999 

A0001-AB999 

L0001-L9999 

T0001-T9999 

B0001-B9999 

LA001-1.Z999 

TA001-TZ99B 

and  soon  to 

M0001-M9999 

U0001-U999S 

H0001-H9999 

MA001-MZ999 

UA001-UZ999 

then 

N0001-N9999 

V0001-V9999 

J0001-J9999 

NA001-N2999 

VA001-VZ999 

tl«*n ... 

P0001-P9999 
PA001-PZ999 

W0001-W9999 

R0001-R9999 

WA001- 

WZ999 

00001-09999 
QA001-OZ999 

X0001-X9999 

AA001-HZ09e - 

XA001-XZ999 

then 

Y0001-Y9999 

JA001-JZ999 

YA001-YZ999 

RA001-RZ999 

(5)  If  the  contract  administration 
o^ice  is  changing  the  contract 
administration  or  disbursement  office 
for  the  first  time  and  is  using  computer 
generated  modifications  to  notify  many 
offices,  it  uses  the  six  position 
supplementary  number  ARZ999.  If  either 
office  has  to  be  changed  again  during 
the  life  of  the  coirlract  the 
supplementary  number  will  be  AR2W98. 
and  on  down  as  needed. 

(6)  Each  office  authorized  to  issue 
modifications  shall  assign  the 
supplementary  identification  numbers  in 
sequence.  Do  not  assign  the  numbers 
inrtil  it  has  been  determined  that  a 
modification  is  to  be  issued. 

(d)  Delivery  orders  under  indefinite 
delivery  contracts,  orders  under  basic 
ordering  agreements,  and  calls  under 
blanket  purchase  agreements.  (1)  Calls 
or  orders  issued  by  Ihe  office  issuing  the 
contract  or  agreement.  Use  a  four 
position  alpha-numeric  call  or  order 
serial  number  added  1o  the  basic  PII 
number.  These  shall  be  identified  by 
using  serial  numbers  begirming  0001 
through  9999.  When  the  numeric 
identifiers  nm  out,  use  alpha  characters 
in  the  third  and  fourth  positions.  Never 
use  alpha  characters  in  the  first  and 
second  positions. 

(2)  Orders  placed  against  another 
activity's  contract  or  agreement. 

(i)  If  the  office  placing  the  order  or  call 
is  different  from  the  office  identified  in 
the  basic  PII  number,  assign  a  serial 


number  to  the  order  or  call.  The  first  and 
second  positions  contain  the  call /order 
code  assigned  to  the  ordering  office  by 
appendix  G.  Do  not  use  the  letters  A  or 
P  in  the  furst  position.  Hie  tiiird  and 
fourth  positions  are  a  two  position  serial 
number  assigned  by  the  ordering  office. 
The  series  will  begin  with  01.  When  the 
numbers  exceed  99,  the  office  will 
assign  a  uniform  series  of  identifiers 
containing  alpha  and/or  numeric 
characters,  «.g.,  Basic  ^:  M60983-91-D- 
0001  serial  *:  TUOl. 

(ii)  If  an  office  is  placing  calls  or 
orders  with  NIB,  NISH,  or  UNICOR,  the 
o^ice  shall  identify  die  instrument  with 
a  13  position  supplementary  PD  number 
using  an  F  in  the  9th  position. 
Modifications  to  these  calls  or  orders 
shall  be  numbered  in  accordance  with 
paragraph  (c)  of  this  section,  e^..  Order 
^■.  DLA100-91-F-0001  modification  #: 
AOOOOl. 

(e)  Modifications  to  calls  or  orders. 
Use  a  two  position  alpha-numeric  suffix, 
known  as  a  call  or  order  modification 
indicator,  to  identify  a  modification  to  a 
call  or  order. 

(1)  Modifications  to  a  call  or  order 
issued  by  a  purchasing  office  begin  with 
01.  02,  and  so  on  throu^  99,  Ihen  Bl 
through  B9,  BA  through  BZ,  Cl  through 
C9,  and  so  on  through  ZZ. 

(2)  Modifications  to  a  call  or  order 
issued  by  a  contract  administration 
office  begin  "wtth  lA,  IB,  and  so  on 
through  BZ,  followed  by  Al,  A2,  and  so 
on  to  A9.  then  AA,  AB,  and  so  on 
through  AZ. 

Subpart  204.71 — Uniform  Contract 
Line  Item  Numbering  System 

204.7100  Scop*. 

This  subpart  prescribes  pohcies  and 
procedures  for  assigning  contract  line 
item  numbers. 

204.7101  Definitions. 

Accounting  classification  reference 
number  fACRN)  means  a  two  position 
alpha  or  alpha/numeric  control  code 
used  as  a  method  of  relating  the  long 
line  accounting  classification  citation 
number  to  detailed  line  item  information 
contained  in  the  schedule  when  the 
contract  is  to  be  assigned  to  the  Defense 
Contract  Management  Command  for 
administration. 

Attachment  means  any 
documentation,  appended  to  a  contract 
or  incorporated  by  reference,  which 
does  not  establish  a  requirement  for 
deliverables. 

Definitized  item,  as  used  in  this 
subpart,  means  an  item  for  which  a  firm 
price  has  been  established  in  the  basic 
contract  or  by  modification. 
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Exhibit  means  a  document,  referred  to 
in  a  contract,  which  is  attached  and 
establishes  requirements  for 
deliverables.  The  term  shall  not  be  used 
to  refer  to  any  other  kind  of  attachment 
to  a  contract.  The  DD  Form  1423, 
Contract  Data  Requirements  List,  is 
always  an  exhibit,  rather  than  an 
attachment. 

Undefinitized  item,  as  used  in  this 
subpart,  means  an  item  for  which  a  price 
has  not  been  established  in  the  basic 
contract  or  by  modification. 

204.7102    Policy. 

(a)  The  numbering  procedures  of  this 
subpart  shall  apply  to  all — 

(1)  Solicitations; 

(2)  Solicitation  line  and  subline  item 
numbers,  if  practicable; 

(3)  Contracts  as  defined  in  FAR 
Subpart  2.1; 

(4)  Contract  line  and  subline  item 
numbers; 

(5)  Exhibits: 

(8)  Exhibit  line  and  subline  items;  and 
(7)  Any  other  document  expected  to 
become  part  of  the  contract. 

(b)  The  iTumbering  procedures  are 
mandatory  for  all  contracts,  unless — 

(1)  There  are  no  postaward  contract 
administration  functions  that  the 
contracting  officer  will  assign  to  an 
office  listed  in  the  DoD  Directory  of 
Contract  Administration  Services 
Components; 

(2)  The  contract  is  an  indefinite 
delivery  type  for  petroleum  products 
against  which  posts,  camps,  and  stations 
issue  delivery  orders  for  products  to  he 
consumed  by  them;  or 

(3)  The  contract  is  a  communications 
service  authorization  issued  by  the 
Defense  Communications  Agency's 
Office  of  Defense  Commercial 
Communications. 

204.7103    Contract  line  items. 

204.7103-1    Criteria  fof  establishing. 

Contracts  shall  identify  the  items  or 
services  to  be  acquired  as  separate 
contract  line  items  unless  it  is  not 
feasible  to  do  so. 

(a)  Contract  line  items  shall  have  all 
three  of  the  following  characteristics; 
however,  there  are  exceptions  within 
the  characteristics,  which  may  make 
establishing  a  separate  contract  line 
item  appropriate  even  though  one  of  the 
characteristics  appears  to  be  missing — 

(1)  Single  unit  price.  The  item  shall 
have  a  single  unit  price  or  a  single  total 
price,  except — 

(i)  If  the  item  is  not  separately  priced 
(NSP)  but  the  price  is  included  in  the 
unit  price  of  another  contract  line  item, 
enter  NSP  instead  of  the  unit  price; 

(ii)  When  there  are  associated  subline 
items,  established  for  other  than 


informational  reasons,  and  those  subline 
items  are  priced  in  accordance  with 
204.7104; 

(iii)  When  the  items  or  services  are 
being  acquired  on  a  cost-reimbursement 
contract; 

(iv)  When  the  contract  is  for 
maintenance  and  repair  services  (e.g.,  a 
labor  hour  contract)  and  firm  prices 
have  been  established  for  elements  of 
the  total  price  of  an  item  but  the  actual 
number  and  quantity  of  the  elements  are 
not  known  until  performance.  The  . 
contracting  officer  may  structure  these 
contracts  to  reflect  a  firm  or  estimated 
total  amount  for  each  line  item; 

(v)  When  the  contract  line  item  is 
established  to  refer  to  an  exhibit  or  an 
attachment  (if  management  needs 
dictate  that  a  unit  price  be  entered,  the 
price  shall  be  set  forth  in  the  item 
description  block  and  enclosed  in 
parentheses);  or 

(vi)  When  the  contract  is  an  indefinite 
delivery  type  contract  and  provides  that 
the  price  of  an  item  shall  be  determined 
at  the  time  a  delivery  order  is  placed 
and  the  price  is  influenced  by  such 
factors  as  the  quantity  ordered  (e.g.,  10- 
99  @  $1.00, 100-249  @  $.98,  250+  @ 
$.95),  the  destination,  the  FOB  point,  or 
the  type  of  packaging  required. 

(2)  Separately  identifiable.  A  contract 
line  item  must  be  identified  separately 
from  any  other  items  or  services  on  the 
contract. 

(i)  Supphes  are  separately  identifiable 
if  they  have  no  more  than  one — 

(A)  National  stock  number  (NSN); 

(B)  Item  description;  or 

(C)  Manufacturer's  part  number, 
(ii)  Services  are  separately 

identifiable  if  they  have  no  more  than 
one — 

(A)  Scope  of  work;  or 

(B)  Description  of  services. 

(iii)  This  requirement  does  not  apply  if 
there  are  associated  subline  items, 
established  for  other  than  informational 
reasons,  and  those  subline  items  include 
the  actual  detailed  identification  in 
accordance  with  204.7104.  Where  this 
exception  applies,  use  a  general 
narrative  description  instead  of  the 
contract  item  description. 

(3)  Separate  delivery  schedule.  Each 
contract  line  item  or  service  shall  have 
its  own  delivery  schedule,  period  of 
performance,  or  completion  date 
expressly  stated  ("as  required" 
constitutes  an  expressly  stated  delivery 
term). 

(i)  The  fact  that  there  is  more  than  one 
delivery  date,  destination,  performance 
date,  or  performance  point  may  be  a 
determining  factor  in  the  decision  as  to 
whether  to  establish  more  than  one 
contract  line  item. 


(ii)  If  a  contract  line  item  has  more 
than  one  destination  or  delivery  date, 
the  contracting  officer  may  create 
individual  contract  line  items  for  the 
different  destinations  or  delivery  dates, 
or  may  specify  the  different  delivery 
dates  for  the  units  by  destination  in  the 
delivery  schedule. 

(b)  Exhibits  may  be  used  as  an 
alternative  to  putting  a  long  list  of 
contract  line  items  in  the  schedule.  If 
exhibits  are  used,  create  a  contract  hne 
item  citing  the  exhibit's  identifier.  See 
204.7105(a). 

(c)  If  the  contract  involves  a  test 
model  or  a  first  article  which  must  be 
approved,  establish  a  separate  contract 
line  item  or  subline  item  for  each  item  of 
supply  or  service  which  must  be 
approved.  If  the  test  model  or  first 
article  consists  of  a  lot  composed  of  a 
mixture  of  items,  a  single  line  item  or 
subline  item  may  be  used  for  the  lot. 

(d)  If  a  supply  or  service  involves 
ancillary  functions,  like  packaging  and 
handling,  transportation,  payment  of 
state  or  local  taxes,  or  use  of  reusable 
containers,  and  these  functions  are 
normally  performed  by  the  contractor 
and  the  contractor  is  normally  entitled 
to  reimbursement  for  performing  these 
functions,  do  not  establish  a  separate 
contract  line  item  solely  to  account  for 
these  functions.  However,  do  identify 
the  functions  in  the  contract  schedule.  If 
the  offeror  separately  prices  these 
functions,  contracting  officers  may 
establish  separate  contract  line  items  for 
the  functions;  however,  the  separate  line 
items  must  conform  to  the  requirements 
of  paragraph  (a)  of  this  subsection. 

204.7103-2    Numbering  procedures. 

(a)  Contract  line  items  shall  consist  of 
four  numeric  digits  0001  through  9999. 
Do  not  use  numbers  beyond  9999. 
Within  a  given  contract,  the  item 
numbers  shall  be  sequential  but  need 
not  be  consecutive. 

(b)  The  contract  line  item  number 
shall  be  the  same  as  the  solicitation  line 
item  number  unless  there  is  a  valid 
reason  for  using  different  numbers. 

(c)  Once  a  contract  line  item  number 
has  been  assigned,  it  shall  not  be 
assigned  to  another,  different,  contract 
line  item  in  the  same  contract. 

204.7104    Contract  subline  Items. 

204.7104-1    Criteria  for  establishing. 

Contract  subline  items  provide 
flexibility  to  further  identify  elements 
within  a  contract  line  item  for  tracking 
performance  or  simplifying 
administration.  There  are  only  two 
kinds  of  subline  items:  those  which  are 
informational  in  nature  and  those  which 


consist  of  more  than  one  itei 
requires  separate  identificat 

(a)  Informational  subline . 
This  type  of  subline  item  ide 
information  that  relates  dire 
contract  line  item  and  is  ani 
of  it  (e.g.,  parts  of  an  assemt 
of  a  kit).  These  subline  itemi 
be  scheduled  separately  for 
identified  separately  for  shi) 
performance,  or  priced  sepa 
payment  purposes. 

(2)  The  informational  subl 
may  include  quantities,  pric< 
amounts,  if  necessary  to  sat: 
management  requirements.  1 
these  elements  shall  be  inch 
the  item  description  in  the  si 
services  column  and  enclose 
parentheses  to  prevent  confi 
with  quantities,  prices,  or  ar 
have  contractual  significanc 
enter  these  elements  in  the  c 
price  columns. 

(b)  Separately  identified  s 
Items.  (1)  Subline  items  will 
instead  of  contract  line  item 
facilitate  payment,  delivery 
contract  funds  accounting,  o 
management  purposes.  Such 
items  may  be  appropriate  w! 
bought  under  one  contract  Ii 
number — 

(i)  Are  to  be  paid  from  mo 
accounting  classification: 

(ii)  Are  to  be  packaged  in 
sizes,  each  represented  by  it 

(iii)  Have  collateral  costs, 
packaging  costs,  but  those  c( 
a  part  of  the  unit  price  of  the 
line  item: 

(iv)  Have  different  deliver 
destinations  or  requisitions, 
combination  of  the  three:  or 

(v)  Identify  parts  of  an  ass 
which — 

(A)  Have  to  be  separately 
the  time  of  shipment  or  perfi 
and 

(B)  Are  separately  priced. 
(2)  Each  separately  identii 

subline  item  shall  have  its  o' 
(i)  Delivery  schedule,  peri< 

performance,  or  completion 
(ii)  Unit  price  or  single  tot< 

amount  (not  separately  price 

acceptable  as  an  entry  for  pi 


Item  No 

0001 

NSN  1615-00-59i-6( 

Ml  ACRNAA. 

OOOIAA 

A3168R-9030-4025  / 

000 1AB 

A3168R-9030-4026  t 

0001AC 

A3168R-9030-4027  / 

(2)  Subline  items  structure 
ilestinations  for  identical  ite 
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(ii)  If  a  contract  line  item  has  more 
than  one  destination  or  delivery  date, 
the  contracting  officer  may  create 
individual  contract  line  items  for  the 
different  destinations  or  delivery  dates, 
or  may  specify  the  different  delivery 
dates  for  the  units  by  destination  in  the 
delivery  schedule. 

(b)  Exhibits  may  be  used  as  an 
alternative  to  putting  a  long  list  of 
contract  line  items  in  the  schedule.  If 
exhibits  are  used,  create  a  contract  hne 
item  citing  the  exhibit's  identifier.  See 
204.7105(a). 

(c)  If  the  contract  involves  a  test 
model  or  a  first  article  which  must  be 
approved,  establish  a  separate  contract 
line  item  or  subline  item  for  each  item  of 
supply  or  service  which  must  be 
approved.  If  the  test  model  or  first 
article  consists  of  a  lot  composed  of  a 
mixture  of  items,  a  single  line  item  or 
subline  item  may  be  used  for  the  lot. 

(d)  If  a  supply  or  service  involves 
ancillary  functions,  like  packaging  and 
handling,  transportation,  payment  of 
state  or  local  taxes,  or  use  of  reusable 
containers,  and  these  functions  are 
normally  performed  by  the  contractor 
and  the  contractor  is  normally  entitled 
to  reimbursement  for  performing  these 
functions,  do  not  establish  a  separate 
contract  line  item  solely  to  account  for 
these  functions.  However,  do  identify 
the  functions  in  the  contract  schedule.  If 
the  offeror  separately  prices  these 
functions,  contracting  officers  may 
establish  separate  contract  line  items  for 
the  functions;  however,  the  separate  line 
items  must  conform  to  the  requirements 
of  paragraph  (a)  of  this  subsection. 

204.7103-2    Numbtring  proc«dur«s. 

(a)  Contract  line  items  shall  consist  of 
four  numeric  digits  0001  through  9999. 
Do  not  use  numbers  beyond  9999. 
Within  a  given  contract,  the  item 
numbers  shall  be  sequential  but  need 
not  be  consecutive. 

(b)  The  contract  line  item  number 
shall  be  the  same  as  the  solicitation  line 
item  number  unless  there  is  a  valid 
reason  for  using  different  numbers. 

(c)  Once  a  contract  line  item  number 
has  been  assigned,  it  shall  not  be 
assigned  to  another,  different,  contract 
line  item  in  the  same  contract. 

204.7104    Contract  subline  ttmna. 

204.7104-1    Criteria  for  MtabHshlng. 

Contract  subline  items  provide 
flexibility  to  further  identify  elements 
within  a  contract  line  Item  for  tracking 
performance  or  simplifying 
administration.  There  are  only  two 
kinds  of  subline  items:  those  which  are 
informational  in  nature  and  those  which 


consist  of  more  than. one  item  that 
requires  separate  identification. 

(a)  Informational  subline  items.  (1) 
This  -type  of  subline  item  identifies 
information  that  relates  directly  to  the 
contract  line  item  and  is  an  integral  part 
of  it  (e.g.,  parts  of  an  assembly  or  parts 
of  a  kit).  These  subline  items  shall  not 
be  scheduled  separately  for  delivery, 
identified  separately  for  shipment  or 
performance,  or  priced  separately  for 
payment  purposes. 

(2)  The  informational  subline  item 
may  include  quantities,  prices,  or 
amounts,  if  necessary  to  satisfy 
management  requirements.  However, 
these  elements  shall  be  included  within 
the  item  description  in  the  supplies/ 
services  column  and  enclosed  in 
parentheses  to  prevent  confusing  them 
with  quantities,  prices,  or  amounts  that 
have  contractual  significance.  Do  not 
enter  these  elements  in  the  quantity  and 
price  columns. 

(b)  Separately  identified  subline 
Items.  (1)  Subline  items  will  be  used 
instead  of  contract  line  items  to 
facilitate  payment,  delivery  tracking, 
contract  funds  accounting,  or  other 
management  purposes.  Such  subline 
items  may  be  appropriate  ivhen  items 
bought  under  one  contract  line  item 
number — 

(ij  Are  to  be  paid  from  more  than  one 
accounting  classification: 

(ii)  Are  to  be  packaged  in  different 
sizes,  each  represented  by  its  own  NSN: 

(iii)  Have  collateral  costs,  such  as 
packaging  costs,  but  those  costs  are  not 
a  part  of  the  unit  price  of  the  contract 
line  item: 

(iv)  Have  different  delivery  dates  or 
destinations  or  requisitions,  or  a 
combination  of  the  three:  or 

(v)  Identify  parts  of  an  assembly  or  kit 
which — 

(A)  Have  to  be  separately  identified  at 
the  time  of  shipment  or  performance: 
and 

(B)  Are  separately  priced. 

(2)  Each  separately  identified  contract 
subline  item  shall  have  its  own— 

(i)  Delivery  schedule,  period  of 
performance,  or  completion  date: 

(ii)  Unit  price  or  single  total  price  or 
amount  (not  separately  priced  (NSP)  is 
acceptable  as  an  entry  for  price  or 


amount  if  the  price  is  included  in 
another  subline  item  or  a  different 
contract  line  item).  This  requirement 
does  not  apply — 

(A)  If  the  subline  item  was  created  to 
refer  to  an  exhibit  or  an  attachment.  If 
management  needs  dictate  that  a  unit 
price  be-entered,  the  price  shall  be  set 
forth  in  the  item  description  block  of  the 
schedule  and  enclosed  in  parentheses; 
or 

(B)  In  the  case  of  indefinite  delivery 
contracts  described  at  204.7103- 
l(a)(l)(vi). 

(iii)  Identification  (e.g.,  NSN,  item 
description,  manufacturer's  part  number, 
scope  of  work,  description  of  services). 

(3)  Unit  prices  and  extended  amounts. 

(i)  The  unit  price  and  total  amount  for 
all  subline  items  may  be  entered  at  the 
contract  line  item  number  level  if  the 
unit  price  for  the  subline  items  is 
identical.  If  there  is  any  variation,  the 
subline  item  unit  prices  shall  be  entered 
at  the  subline  item  level  only. 

(ii)  The  unit  price  and  extended 
amounts  may  be  entered  at  the  subline 
items  level. 

(iii)  The  two  methods  in  paragraphs 
(b)(3]  (i)  and  (ii)  of  this  subsection  shall 
not  be  combined  in  a  contract  line  item. 

(iv)  When  the  price  for  items  not 
separately  priced  is  included  in  the  price 
of  another  subline  item  or  contract  line 
item,  it  may  be  necessary  to  withhold 
payment  on  the  priced  subline  item  until 
all  the  related  subline  items  that  are  not 
separately  priced  have  been  delivered. 
In  those  cases,  use  the  clause  at  252.204- 
7002,  Payment  for  Subline  Items  Not 
Separately  Priced. 

204.7104-2    Numbering  procedures. 

(a)  Number  subline  items  by  adding 
either  two  numeric  characters  or  two 
alpha  characters  to  the  basic  contract 
line  item  number. 

(1)  Information  subline  item  numbers. 
Use  numeric  characters  only  for 
information  subline  items,  running  01 
through  99.  Do  not  use  spaces  or  special 
characters  to  separate  the  subline  item 
number  from  the  contract  line  item 
number  that  is  its  root.  For  example,  if 
the  contract  line  item  number  is  0001. 
the  first  three  subline  items  would  be 
000101.  000102.  and  000103.  Do  not  use  a 


designation  more  than  once  within  a 
contract  line  item. 

(2)  Separately  identified  subline 
items.  Use  alpha  characters  only  for 
separately  identified  subline  items, 
running  AA  through  ZZ.  Do  not  use 
spaces  or  special  characters  to  separate 
the  subline  item  number  from  the 
contract  line  item  number  that  is  its  root. 
For  example,  if  the  contract  line  item 
number  is  0001,  the  first  three  subline 
items  would  be  OOOIAA,  OOOlAB,  and 
OOOIAC. 

(i)  Do  not  use  the  letters  1  or  O  as 
alpha  characters. 

(ii)  Use  all  24  available  alpha 
characters  in  the  second  position  before 
selecting  a  different  alpha  character  for 
the  first  position.  For  example.  AA,  AB. 
AC,  through  AZ  before  beginning  BA. 
BB,  and  BC. 

(b)  Within  a  given  contract  line  item, 
the  subline  item  numbers  shall  be 
sequential  but  need  not  be  consecutive. 

(c)  Exhibits  may  be  used  as  an 
alternative  to  setting  forth  in  the 
schedule  a  long  list  of  contract  subline 
items.  If  exhibits  are  used,  create  a 
contract  subline  item  citing  the  exhibit's 
identifier.  See  204.7105. 

(d)  If  a  contract  line  item  involves 
ancillary  functions,  like  packaging  and 
handling,  transportation,  payment  of 
state  or  local  taxes,  or  use  of  reusable 
containers,  and  these  functions  are 
normally  performed  by  the  contractor 
and  the  contractor  is  normally  entitled 
to  reimbursement  for  performing  these    ' 
functions,  do  nut  establish  a  separate 
subline  item  solely  to  account  for  these 
functions.  However,  do  identify  the 
functions  in  the  contract  schedule.  If 
offeror  separately  prices  these  functions, 
then  contracting  officers  may  establish 
separate  subline  items  for  the  functions: 
however,  the  separate  subline  items 
must  conform  to  the  requirements  of 
204.7104-1. 

(e)  The  following  examples  illustrate 
subline  items  numbering — 

(1)  Subline  items  structured  to  identify 
destinations  for  identical  items, 
identically  priced  (delivery  schedule 
shall  be  established  for  each  subline 
item,  not  the  contract  line  item). 


Item  No. 


T 


0001 

OOOIAA 
0001AB 
OOOIAC 


Supplies/service 


NSN  1615-00-591-6620  Shim.  Aluminum  Alloy.  Apbl.  Rotor.  Helicopter  PRON  A1-9-63821-M1 
Ml  ACRNrAA. 

A3168R-9030-4026  A2537M  IPD:  2  RDD:  334  PROJ:  501 

A3168R-9030-4026  A51AXBM  IPD:  2  RDD:  325  PROJ:  502 

A3168H-9030-4027  A67KBCM  IPD:  2  RDD:  349  PROJ:  503 „.., 


Quantity 


10 
10 
15 


Unit 


EA 
EA 
EA 


Unit  price 


Amount 


S100  00 
$100  00 
$100  00 


$1.000  00 
$1.000  00 
$1.500  00 


(2)  Subline  items  structured  to  identify 
destinations  for  identical  items,  not 


identically  priced  (delivery  schedule 


shall  be  established  for  each  subline 
item,  not  the  contract  line  item). 
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Item  No. 


0001 

0001 AA 
0001 AB 

0001AC 


Supplies/service 


"^1  ACRn'aa  ^^"^^^  ^^''"'  '*'"'"'"""'  '^"*^-  ***••  "°'<^'  Hel«0P«ef  PflON  A 1-9-6362 1 -Ml - 
A3168R-9030-4025  A2537M  IPD:  2  ROD  334  PROJ-  501 

A3168R-9030-4026  A51AXBM  IPD:  2  ROD  325  PROJ-  502 

A3168R-9030-4027  A67KBCM  IPD;  2  ROD;  349  PROJ  503 " 


Not*:  Difference  in  prices  for  identkal  items  is  due  to  separate  destinations  for  FOB  destination  delivery. 


Quantity 


10 
20 
30 


Unit 


EA 
EA 
EA 


Untt  price 


$100.00 
S90.00 
$98.00 


Amount 


S1.000.00 
SI. 980.00 
S2,940.09 


Federal  Registi 


Automatic  Oegausing  S 

Switchtxiard 

Remote  Control  Panel . 
Power  Supply  (M  Coil) 
Power  Supply  (A  Cott)  i 


(3)  Subline  items  structured  to  identify      identically  priced  (delivery  schedule 
different  sizes  of  an  item  that  are 


shall  be  established  for  each  subline 
item,  not  the  contract  Hne  item). 


Item  No. 


0013 
0013AA 
001 3AB 
0013AC 
001 3AD 


Supplies/ service 


Boots  Insulated,  Cold  Weather  White.  Type  II  Class  1 

8430-00-655-5541  Size  5N 

8430-00-655-5544  Sae  8N 

8430-00-655-5551  Size  9N 

8430-00-655-5535  Size  9R 


Note:  Unit  price  and  total  amount  shown  at  line  item  level  rather  than  at  subline  item  level. 

(4)  Subline  items  structured  to  identify     identically  priced  (delivery  schedule 
different  sizes  of  an  item  that  are  not 


Quantity 


50 

70 

30 

200 


Unit 


PR 


Unit  price 


S38.35 


Amount 


$13,422.50 


shall  be  established  for  each  subline 
item,  not  the  contract  line  item). 


Item  No. 


0002 

0002AA 
0002AB 
0OO2AC 
0002AO 
0002AE 


Supplies/service 


B<^  Armor  Ground  Troops  Variable  Type  Small  Arms.  Fragmentation  Protective  Nylon  Felt  Vest 

Front  and  Back  Plates.  Ceramic  Plate.  Type  I. 
First  Article 


8470-00-141-0935.  Medium  Regular.. 

8470-00-141-0936,  Large  Regular 

8470-W-141-0937.  Medium  Long 

8470-00-141-0938.  Urge  Long 


Quantity 


1 
1936 

625 
1237 

804 


Unit 


LO 
SE 
SE 
SE 
SE 


UnM 


NSP 

$331.77 

356.77 

348.77 

365.77 


Amount 


$642,306.72 
222,356.25 
428.954.49 
294,079.08 


(5)  Subline  items  structured  to  provide  delivery  schedules  shall  be  established 

the  capability  for  relating  subordinate  for  the  subline  item  identifying  the 

separately  priced  packaging  costs  to  the  contractor's  product  and  for  the  subline 

overall  contract  line  item.  (Separate  item  identifying  packaging.  No  schedule 


will  be  established  for  the  contract  line 
item.) 


Item  no. 


0001 

OOOIAA 

0001AB 


Supplies/service 


6105-00-635-6568  50380.  Ref  No  63504-WZ  Armature  Motor  ACRN-  AA 
6105-00-635-6568  50380,  Ref  No  63504-WZ  Armature  Motor 
Packaging _  


Quantity 


Unit 


EA 
EA 


Unit  price 


$2,895.87 
289.58 


Amount 


$5,791.74 
579.16 


(6)  Subline  items  structured  to  identify 
different  accounting  classifications  for 


identical  items  (delivery  schedule  shall 


be  established  for  each  subhne  item,  not 
the  contract  line  item). 


AJ:  17X1505183503150691000001923000000000000000000 
AK:  17X15O51837O31756910OOOO192B0OOOO0O0OOOOOO00OO 
AL:  17X15O51935031436910O00O192BO0OO00O0OOO0O00000 


Item  no. 


0002 
0002AA 
0OO2AB 
0002AC 


Supplies/service 


Pulse  Decoder,  KY-312/A5Q-19 

Pulse  Decoder,  KY-312/A50-19  ACRN:  AJ  7 
Pulse  Decoder,  K1Y-312/A50-19  ACRN;  AK.. 
Pulse  Decoder.  KY-312/A50-19  ACRN:  AL... 


Not*  Unrt  pnce  may  be  shown  at  Nne  item  level  and  total  amounts  shown  at  subline  item  level. 

(7)  Subline  items  structured  to  identify     and  price  shall  be  establiohed  for  each 
parts  of  an  assembly  (delivery  schedule       identified  part  at  the  subline  item  level. 


Quantity 


Unit 


EA 


Unit  price 


$3,037.40 


Amount 


6.074.80 
18,224.40 
$6,074.80 


not  for  the  assembly  at  the  contract  line 
item  level). 


(8)  Subline  items  structured 
parts  of  a  kit  (dehvery  schedi 


Conversion  Krt  to  Conv 

S543.426  total). 
Integrator  Assy  LD  620 
Pulse  Generator  Assy  I 
Onve  Shaft  Assy  LD  56 
Actual  Panei  Assy  LD  J 

Note:  In  this  example,  the  prices  i 


204.7105  Contract  extilbitt  an( 
attachmontt. 

(a)  Use  of  exhibits.  (1)  Exhi 
be  used  instead  of  putting  a  Ic 
contract  line  items  or  subline 
the  contract  schedule.  Exhibit 
particularly  useful  in  buying  a 

(2)  When  using  exhibits,  esl 
contract  line  or  subline  item  a 
the  exhibit. 

(3)  Identify  exhibits  individ 
(4J  Each  exhibit  shall  apply 

one  contract  line  item  or  subli 
except — 

(!)  One  exhibit  may  apply  t< 
more  option  line  item(s)  when 
required  under  the  exhibits  is 
in  all  respects  except  the  peril 
which  the  option  is  to  be  exer 

(ii)  An  exhibit  may  apply  to 
one  contract  line  item  if  the  e: 
not  separately  priced  and  the 
deliverable  is  identical  for  all 
contract  line  items. 

(5)  More  than  one  exhibit  m 
to  a  single  contract  line  item. 

(6)  Data  items  on  a  DD  Forr 
Contract  Data  Requirements  I 
be  either  separately  priced  or 
separately  priced. 

(!)  Separately  priced.  When 
separately  priced,  enter  the  pi 
one  place  in  the  contract:  in  ei 
Section  B  of  the  contract  sche 
the  DD  Form  1423.  Whichever 
display  the  price  there  consist 

(A)  Section  B.  If  the  prices  a 
in  section  B  of  the  schedule,  d 
Blocks  17  and  18  of  the  DD  Fo 
and  file  elsewhere  in  the  conti 
the  prices  are  entered  on  the  I 
1423,  do  not  detach  Blocks  17 
the  DD  Form  1423. 

(B)  DD  Form  1423.  If  the  pri( 
entered  on  the  DD  Form  1423, 
of  all  separately  priced  delive: 
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Quantity 

Unit 

UnHpric* 

Amount 

(hcoplef  PRON  A 1-9-6362 1 -Ml - 

EA 
EA 
EA 

10 
20 
30 

$100.00 
$99.00 
$98.00 

$1,000.00 

$1,980.00 
$2,940.09 

for  FOB  destination  delivery. 


(delivery  schedule  shall  be  established  for  each  subline 

item,  not  the  contract  Hne  item). 


Quantity 

Unit 

Unit  price 

Amount 

PR 

$38.35 

50 

70 

30 

200 

$13,422.50 



" 

line  item  level. 

delivery  schedule 


shall  be  established  for  each  subline 
item,  not  the  contract  line  item). 


Quantity 

Unit 

UnH  price 

Amount 

ation  Protective  Nyton  Felt  Vest, 

LO 
SE 
SE 
SE 
SE 

1 
1936 

625 
1237 

804 

NSP 

$331.77 

355.77 

346.77 

365.77 



$642,306.72 

222,356.25 

428,954  49 

294,079.08 

shall  be  established        will  be  established  for  the  contract  line 
1  identifying  the  item.) 

:t  and  for  the  subline 
:kaging.  No  schedule 


Quantity 

Unit 

Unit  price 

Amount 

RN:  AA 

EA 
EA 

2 

2 

$2,895.87 
289.58 



$5,791.74 
579.16 

ivery  schedule  shall        be  established  for  each  subhne  item,  not 
the  contract  line  item). 


Quantity 

Unit 

Unit  price 

Amount 

EA 

$3,037.40 

- 

2 

6 
2 

6.074.80 
18.224.40 
$6,074.80 

subline  item  level. 

Jtabliohed  for  each         not  for  the  assembly  at  the  contract  line 
5  subline  item  level,        item  level). 
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Item  no. 


0003 

0003AA 

0003AB 

0003AC 

0003AF 


Suppliea/gervice  Quantity  Unit 

Automatic  Degausing  System  Consisting  ot:  (2  ea®  $52,061;  $104,122  total) ™. 

Switchtward 2  EA 

Remote  Control  Panel "ZZ""Z!  2  EA 

Power  Supply  (M  Coil)  SSM  Type  145  Amps.  220  V  DC) ZZZZ""Z'Z""ZIZ'Z  2  EA 

Power  Supply  (A  Coil)  SSM  Type  (1 18  Amps.  220  V  DC) 2  EA 


Unit  price 


Amount 


$52,061.00     $104.122  00 

NSP   

NSP  

NSP   


(8)  Subline  items  structured  to  identify      price  shall  be  established  for  each 
parts  of  a  kit  (dehvery  schedule  and  identified  part  at  the  subline  item  level. 


not  for  the  kit  at  the  contract  line  item 
level). 


Item  no. 


Supplies/service 


Quantity 


Unit 


Unit  price 


Amount 


0031  Conversiop  Kr!  to  Convert  Torpedo  MK  45  Mod  0  to  Torpedo  MK  45  Mod  1,  (50  Kt  @  $10  868  52;   .    . 

$543,426  total). 

0031  AA  Integrator  Assy  LD  620106 „ 

0031AB  Pulse  Generator  Assy  LD  587569 : !!.!Z!ZZZZZ"I 

0031AC  Onve  Shaft  Assy  LD  587559 : 

0031BF  Actual  Panel  Assy  LD  542924 „ [ 

Note:  In  this  example,  the  prices  of  subline  items  0031AB  ttirougti  0031BF  are  included  in  ttw  Integrator  Assembly 


50  EA  $10,86852     $543.42600 

50  EA  NSP    

50  EA  NSP   

50  EA  NSP 


204.7105    Contract  exhibits  and 
attachments. 

(a)  Use  of  exhibits.  (1)  Exhibits  may 
be  used  instead  of  putting  a  long  list  of 
contract  line  items  or  subline  items  In 
the  contract  schedule.  Exhibits  are 
particularly  useful  in  buying  spare  parts. 

(2)  When  using  exhibits,  establish  a 
contract  line  or  subline  item  and  refer  to 
the  exhibit. 

(3)  Identify  exhibits  individually. 

(4)  Each  exhibit  shall  apply  to  only 
one  contract  line  item  or  subline  item, 
except — 

(i)  One  exhibit  may  apply  to  one  or 
more  option  line  item(s)  when  the  data 
required  under  the  exhibits  is  identical 
in  all  respects  except  the  period  during 
which  the  option  is  to  be  exercised;  and 

(ii)  An  exhibit  may  apply  to  more  than 
one  contract  line  item  if  the  exhibit  is 
not  separately  priced  and  the  exhibit 
deliverable  is  identical  for  all  applicable 
contract  line  items. 

(5)  More  than  one  exhibit  may  apply 
to  a  single  contract  line  item. 

(6)  Data  items  on  a  DD  Form  1423, 
Contract  Data  Requirements  List,  may 
be  either  separately  priced  or  not 
separately  priced. 

(i)  Separately  priced  When  data  are 
separately  priced,  enter  the  price  in  only 
one  place  in  the  contract:  in  either 
Section  B  of  the  contract  schedule  or  on 
the  DD  Form  1423.  Whichever  place, 
display  the  price  there  consistently. 

(A)  Section  B.  If  the  prices  are  entered 
in  section  B  of  the  schedule,  detach 
Blocks  17  and  18  of  the  DD  Form  1423 
and  file  elsewhere  in  the  contract  file.  If 
the  prices  are  entered  on  the  DO  Form 
1423,  do  not  detach  Blocks  17  and  18  of 
the  DD  Form  1423. 

(B)  DD  Form  1423.  If  the  prices  are 
entered  on  the  DD  Form  1423,  the  price 
of  all  separately  priced  deliverable  data 


items  attributable  to  a  line  item  shall  be 
totalled  and  included,  for  information 
purposes,  in  parentheses,  below  the 
supplies  services  for  that  line  item,  in 
section  B  of  the  schedule. 

(ii)  NSP.  Include  prices  in  a  priced 
contract  line  item  or  subline  item. 
Detach  Blocks  17  and  18  of  the  DD  Form 
1423  and  retain  them  elsewhere  as 
required. 

(7)  The  contracting  officer  may 
append  attachments  to  exhibits,  as  long 
as  the  attachment  does  not  identify  a 
deliverable  requirement  which  has  not 
been  established  by  a  contract  or 
exhibit  line  or  subline  item. 

(b)  Numbering  exhibits  and 
attachments.  (1)  Use  alpha  characters  to 
identify  exhibits.  The  alpha  characters 
shall  be  either  single  or  double  capital 
letters.  Do  not  use  the  letters  I  or  O. 

(2)  Exhibit  identifiers  need  not  be 
either  consecutive  or  sequential. 

(3)  Once  an  identifier  has  been 
assigned  to  an  exhibit,  do  not  use  it  on 
another  exhibit  in  the  same  contract. 

(4)  The  identifier  shall  always  appear 
in  the  first  or  first  and  second  positions 
of  all  applicable  exhibit  line  item 
numbers. 

(5)  If  the  exhibit  has  more  than  one 
page,  cite  the  procurement  instrument 
identification  number,  exhibit  identifier, 
and  applicable  contract  line  or  subline 
item  number  on  each  page. 

(6)  Use  numbers  to  identify 
attachments. 

(c)  Numbering  exhibit  line  items  and 
subline  items — (1)  Criteria  for 
establishing.  The  criteria  for 
establishing  exhibit  line  items  and 
subline  items  is  the  same  as  those  for 
establishing  contract  line  items  and 
subline  items  (see  204.7103  and  204.7104, 
respectively). 


(2)  Procedures  for  numbering,  (i) 
Number  items  in  an  exhibit  in  a  manner 
similar  to  contract  line  items  and 
subline  items. 

(ii)  Number  line  items  using  a  four 
position  number. 

(A)  The  first  position  or  the  first  and 
second  position  contain  the  exhibit 
identifier. 

(B)  The  third  and  fourth  positions 
contain  the  alpha  or  numeric  character 
serial  numbers  assigned  to  the  line  item. 

(iii)  Assign  alpha  or  numeric 
characters  to  the  line  item  on  the  basis 
of  the  same  criteria  outlined  in  contract 
subline  items  at  204.7104. 

(iv)  Exhibit  line  item  numbers  shall  be 
sequential  within  the  exhibit. 

(3)  Examples —  (i)  Two  position  serial 
number  for  double  letter  exhibit 
identifier. 


CunUative  No 
OHiirw  items 


1-33 

34-67 

68-101 ... 

102-135.. 

136-169.. 

170-203.. 

204-237.. 

238-271 .. 

272-305.. 

306-339.. 

340-373.. 

374-407.. 

408-441.. 

442-475 

476-509.. 

510-543.. 

544-577.. 

578-611.. 

612-645.. 

646-679.. 

680-713.. 

714-747.. 

748-781 .. 
782-815.. 
816-849.. 


Serial  number  sequence 


01  ttiru  09.  then  OA  thru  OZ,  then 
10  thru  19,  then  1A  thru  12,  then 
20  thru  29,  then  2A  thru  ?Z.  then 
30  thoi  39.  then  3A  thru  3Z.  then 
40  thru  49,  then  4A  thru  4Z,  then 
50  thru  59,  then  5A  thru  57.  then 
60  thai  69.  then  6A  thru  6Z,  then 
70  thnj  79.  then  7A  thru  7Z,  then 
80  thru  89,  then  8A  thru  67,  then 
90  thru  99,  then  9A  thnj  9Z.  then 
AO  thru  A9,  then  AA  thru  AZ,  tl>en 
BO  thru  B9,  then  BA  thru  BZ.  then 
CO  thni  C9.  then  CA  thru  CZ,  then 
DO  thru  D9,  then  DA  thnj  DZ,  then 
EO  thnj  E9,  tt>en  EA  thru  EZ,  then 
FO  thru  F9.  then  FA  thoj  FZ.  then 
GO  thru  G9.  then  GA  thru  GZ,  then 
HO  thru  H9,  then  HA  thru  HZ,  then 
JO  thni  J9,  then  JA  thru  JZ,  then 
KO  thnj  K9.  then  KA  thru  KZ.  then 
LO  thru  L9.  then  LA  thru  L2,  then 
MO   Ihnj   M9.   then   MA  thru   MZ. 

then 
NO  thoj  N9.  then  NA  thnj  NZ.  tt>en 
PO  thnj  P9.  then  PA  thnj  PZ.  then 
00  thnj  09,  then  QA  thnj  OZ  then 
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Ciimulative  No. 
of  line  Items 


850-883... 
884-917.... 
918-951... 
952-985... 
986-1019.. 
1020-1053 

1054-1087 
1088-1121 
1122-1155. 


Serial  number  sequence 


RO  thru  R9.  then  RA  ttmj  RZ,  then 
SO  thru  S9.  then  SA  thru  SZ,  then 
TO  thru  T9,  then  TA  thru  TZ,  then 
UO  thru  U9,  then  UA  thru  UZ,  then 
VO  thru  V9,  then  VA  thnj  VZ.  then 
WO  thru  W9,  then  WA  thnj  WZ. 

then 
XO  thru  X9.  then  XA  thru  XZ.  then 
YO  thnj  Y9,  then  YA  thru  YZ.  then 
ZO  thru  Z9,  then  ZA  thru  ZZ 


(ii)  Three  position  numbers. 


Cumulative  No. 
of  line  Items 


Serial  number  sequence 


(ii)  Three 
position 
numbers. 

1-33 


34-67 

68-101 ... 

102-135. 

136-305., 
306-339. 

340-373.. 

374-407.. 

408-441 .. 


442-1121.... 
1122-1155.. 

1156-1189.. 

1190-1223.. 

1224-1257.. 

1258-1461.. 
1462-1495.. 

1496-1529.. 

1530-1563... 


1564-2277.. 
2278-2311.. 

2312-2345.. 

2346-2379.. 

2380-2413.. 

2414-2617.. 
2618-2651.. 

2652-2685.. 

2686-2719.. 

2720-3433.. 
3434-3467.. 

3468-3501.. 


3502-10403  

10404-10437... 

10438-10471 ... 

10472-10709... 


001  Ihnj  009,  then  OOA  thru  OOZ. 

then 
010  thru  019,  then  OIA  thru  101Z. 

then 
020  thnj  029,  then  02A  thru  02Z, 

then 
030  thnj  039.  than  03A  thnj  03Z 

and  so 
on  to 
090  thru  099.  then  05A  thru  09Z. 

then 
OAO  thnj  0A9.  then  OAA  thru  OAZ. 

then 
OBO  thru  0B9.  then  OBB  thru  OBZ, 

then 
ceo  thnj  0C9.  then  OCA  thru  OCZ. 

and 
soon  to 
OZO  thru  029,  then  OZA  thai  OZZ, 

then 
100  thru  109.  then  10A  thnj  10Z, 

then 
110  thru  119.  then  11A  thru  11Z. 

then 
120  thru  129.  th^  12A  thru  12Z. 

and 
soon  to 
190  thru  199.  then  19A  thru  19Z. 

then 
1A0  thru  1A9,  then  1AA  thnj  1AZ. 

then 
1B0  thm  1B9,  then  1BA  thnj  1BZ. 

and 
so  on  to 
1Z0  thru  1Z9,  then  IZA  thnj  1ZB. 

ttien 
200  thru  109.  then  10A  thru  10Z, 

then 
210  thfu  219,  then  21A  thru  21Z, 

then 
220  thnj  229,  then  22A  thnj  22Z. 

and 
so  on  to 
290  thnj  299.  then  29A  thru  29Z. 

tfien 
2A0  thru  2A9,  then  2AA  thru  2AZ. 

then 
2B0  Ihnj  2B9,  then  2BA  thru  2BZ. 

and 
soon  to 
2Z0  thnj  2Z9,  then  2ZA  thnj  2ZZ. 

then 
300  thnj  309,  then  30Z  thru  30Z. 

and 
so  on  to 
900  thru  909,  then  90A  thnj  90Z. 

then 
910  thnj  919.  then  91A  thnj  91Z. 

and 
soon  to 


Cumulative  f^. 
of  line  items 

Serial  number  sequence 

10710-10743.... 

990  thru  999.  then  99A  thnj  99Z, 
then 

10744-10777.... 

9A0  thnj  9A9,  then  9AA  thru  9AZ, 
then 

10778-10811.... 
10812-11525.... 

9B0  thnj  989,  then  9BA  thnj  9BZ, 

and 
soon  to 

11526-11559... 

9Z0  thnj  9Z9.  then  9ZA  thnj  9ZZ 

204.7106    Contract  modifications. 

(a)  If  new  items  are  added,  assign  new 
contract  line  or  subline  item  numbers  or 
exhibit  line  item  numbers,  in  accordance 
with- the  procedures  established  at 
204.7103.  204.7104.  and  204.7105. 

(b)  Modifications  to  existing  contract 
line  items  or  exhibit  line  items.  (1)  If  the 
modification  relates  to  existing  contract 
line  items  or  exhibit  line  items,  the 
modification  shall  refer  to  those  item 
numbers. 

(2)  If  the  contracting  officer  decides  to 
assign  new  identifications  to  existing 
contract  or  exhibit  line  items,  the 
following  rules  apply — 

(i)  Definitized  and  undefinitized 
items.  (A)  The  original  line  item  or 
subline  item  number  may  be  used  if  the 
modification  applies  to  the  total  quantity 
of  the  original  line  item  or  subline. 

(B)  The  original  line  item  or  subline 
item  number  may  be  used  if  the 
modification  makes  only  minor  changes 
in  the  specifications  of  some  of  the  items 
ordered  on  the  original  line  item  or 
subline  item  and  the  resulting  changes  in 
unit  price  can  be  averaged  to  provide  a 
new  single  unit  price  for  the  total 
quantity.  If  the  changes  in  the 
specifications  make  the  item 
significantly  distinguishable  from  the 
original  item  or  the  resulting  changes  in 
unit  price  cannot  be  averaged,  create  a 
new  line  item. 

(C)  If  the  modification  affects  only  a 
partial  quantity  of  an  existing  contract 
or  exhibit  line  item  or  subline  item  and 
the  change  does  not  involve  either  the 
delivery  date  or  the  ship-to/mark-for 
data,  the  original  contract  or  exhibit  line 
item  or  subline  item  number  shall 
remain  with  the  unchanged  quantity. 
Assign  the  changed  quantity  the  next 
available  number. 

(ii)  Undefinitized  items.  In  addition  to 
the  rules  in  paragraph  (b)(2)(i),  the 
following  additional  rules  apply  to 
undefinitized  items — 

(A)  If  the  modification  is  undefinitized 
and  increases  the  quantity  of  an  existing 
definitized  item,  assign  the  undefinitized 
quantity  the  next  available  number. 

(B)  If  the  modification  increases  the 
quantity  of  an  existing  undefinitized 
item,  the  original  contract  or  exhibit  line 


item  or  subline  item  may  be  used  if  the 
unit  price  for  the  new  quantity  is 
expected  to  be  the  same  as  the  price  for 
the  original  quantity.  If  the  unit  prices  of 
the  two  quantities  will  be  different, 
assign  the  new  quantity  the  next 
available  number. 

(C)  If  the  modification  both  affects 
only  a  partial  quantity  of  the  existing 
contract  or  exhibit  line  or  subline  item 
and  definitizes  the  price  for  the  affected 
portion,  the  definitized  portion  shall 
retain  the  original  item  number.  If  there 
is  any  undefinitized  portion  of  the  item, 
assign  it  the  next  available  number. 
However,  if  the  modification  definitizes 
the  price  for  the  whole  quantify  of  the 
line  item,  and  price  impact  of  the 
changed  work  can  be  apportioned 
equally  over  the  whole  to  arrive  at  a 
new  unit  price,  the  quantity  with  the 
changes  can  be  added  into  the  quantity 
of  the  existing  item. 

(D)  If  the  modification  affects  only  a 
partial  quantity  of  an  existing  contract 
or  exhibit  line  or  subhne  item  but  does 
not  change  the  delivery  schedule  or 
definitize  price,  the  unchanged  portion 
shall  retain  the  original  contract  or 
exhibit  line  or  subline  item  number. 
Assign  the  changed  portion  the  next 
available  number, 

204.7107    Contract  accounting 
classification  reference  number  (ACRN). 

(a)  Contracting  offices  shall  use 
ACRNs.  Assigning  the  ACRNs  is  the 
responsibility  of  the  contracting  office 
issuing  a  contract,  basic  ordering 
agreement,  or  blanket  purchase 
agreement.  This  authority  shall  not  be 
delegated.  If  more  than  one  office  will 
use  the  contract  (e.g.,  ordering  officers, 
other  contracting  officers),  the  contract 
must  contain  instructions  for  assigning 
ACRNs. 

(b)  ACRNs  are  used  to  process  certain 
contract  data  through  the  Military 
Standard  Contract  Administration 
Procedures  (MILSCAP)  system.  The 
MILSCAP  system  uses  the  ACRN  to 
relate  certain  contract  administration 
records  to  the  long  hne  accounting 
classification  used  to  obligate  funds  on 
the  contract.  Among  these  records  are 
the  accounting  classification  trailer 
record,  the  supplies  schedides  data 
record,  and  the  services  line  item  data 
record.  ACRNs  are  also  used  to 
associate  the  various  record  formats  of 
the  contract  payment  notice  as 
described  in  chapter  9  of  the  MILSCAP 
Manual  DoD  4000.25-5-M. 

(c)  Procedures  for  establishing 
ACRNs.  ACRNs  consist  of  a  two 
position  alpha  or  alpha/numeric  code 
assigned  to  each  discrete  accounting 
classification  within  each  contract  Do 
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that  block,  in  section  G  (Coi 
Administration  Data). 

(2)  ACRNs  need  not  prefi) 
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Government  bills  of  lading. 
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Subpart  204.72— Contracto 
Identification 

204.7200    Scope  of  subpart 

This  subpart  prescribes  ui 
policies  and  procedures  for 
identification  of  commercial 
Government  entities  when  il 
necessary  to: 

(a)  Exchange  data  with  ar 
contracting  activity,  includii 
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payment  activities,  or  to  con 
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item  or  subline  item  may  be  used  if  the 
unit  price  for  the  new  quantity  is 
expected  to  be  the  same  as  the  price  for 
the  original  quantity.  If  the  unit  prices  of 
the  two  quantifies  will  be  different, 
assign  the  new  quantity  the  next 
available  number. 

(C)  If  the  modification  both  affects 
only  a  partial  quantity  of  the  existing 
contract  or  exhibit  line  or  subline  item 
and  definitizes  the  price  for  the  affected 
portion,  the  definitized  portion  shall 
retain  the  original  item  number.  If  there 
is  any  undefinitized  portion  of  the  item, 
assign  it  the  next  available  number. 
However,  if  the  modification  definitizes 
the  price  for  the  whole  quantify  of  the 
line  item,  and  price  impact  of  the 
changed  work  can  be  apportioned 
equally  over  the  whole  to  arrive  at  a 
new  unit  price,  the  quantity  with  the 
changes  can  be  added  into  the  quantity 
of  the  existing  item. 

(D)  If  the  modification  affects  only  a 
partial  quantity  of  an  existing  contract 
or  exhibit  line  or  subHne  item  but  does 
not  change  the  delivery  schedule  or 
definitize  price,  the  unchanged  portion 
shall  retain  the  original  contract  or 
exhibit  line  or  subline  item  number. 
Assign  the  changed  portion  the  next 
available  number. 

204.7107    Contract  accounting 
classification  reference  numt>er  (ACRN). 

(a)  Contracting  offices  shall  use 
ACRNs.  Assigning  the  ACRNs  is  the 
responsibility  of  the  contracting  office 
issuing  a  contract,  basic  ordering 
agreement,  or  blanket  purchase 
agreement.  This  authority  shall  not  be 
delegated.  If  more  than  one  office  will 
use  the  contract  (e.g.,  ordering  officers, 
other  contracting  officers),  the  contract 
must  contain  instructions  for  assigning 
ACRNs. 

(b)  ACRNs  are  used  to  process  certain 
contract  data  through  the  Military 
Standard  Contract  Administration 
Procedures  (MILSCAP)  system.  The 
MILSCAP  system  uses  the  ACRN  to 
relate  certain  contract  administration 
records  to  the  long  line  accounting 
classification  used  to  obligate  funds  on 
the  contract.  Among  these  records  are 
the  accounting  classification  trailer 
record,  the  supplies  schedules  data 
record,  and  the  services  line  item  data 
record.  ACRNs  are  also  used  to 
associate  the  various  record  formats  of 
the  contract  payment  notice  as 
described  in  chapter  9  of  the  MILSCAP 
Manual  DoD  4000.25-5-M. 

(c)  Procedures  for  establishing 
ACRNs.  ACRNs  consist  of  a  two 
position  alpha  or  alpha/numeric  code 
assigned  to  each  discrete  accounting 
classification  within  each  contract-  Do 
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not  use  the  letters  I  and  O.  In  no  case 
shall  an  ACRN  apply  to  more  than  one 
long  line  accounting  classification 
number. 

(d)  Using  the  ACRN  in  the  contract. 
(1)  Show  the  ACRN  as  a  detached  prefix 
to  the  long  line  accounting  classification 
number  in  the  accounting  and 
appropriation  data  block  or,  if  there  are 
too  many  numbers  to  fit  reasonably  in 
that  block,  in  section  G  (Contract 
Administration  Data]. 

(2)  ACRNs  need  not  prefix  long  line 
numbers  if  the  long  line  numbers  are 
present  in  the  contract  only  for  the 
transportation  officer  to  cite  to 
Govennment  bills  of  lading. 

(3)  If  the  contracting  officer  is  making 
a  modification  to  a  contract  and  using 
the  same  long  line  numbers,  which  have 
had  ACRNs  assigned  to  them,  the 
modification  need  cite  only  the  ACRNs 
in  the  accounting  and  appropriations 
data  block  or  on  the  continuation  sheets. 

(e)  Showing  the  ACRN  in  the  contract. 
If  there  is  more  than  one  ACRN  in  a 
contract,  all  the  ACRNs  will  appear  in 
several  places  ih  the  schedule  (e.g., 
ACRNtAA).  except  this  does  not  apply  . 
to  cost-reimbursement  contracts. 

(1)  Ship-to/mark-for  block.  Show  the 
ACRN  beside  the  identity  code  of  each 
activity  in  the  ship-to/mark-for  block 
unless  only  one  accounting 
classification  applies  to  a  line  item  or 
subline  item.  Only  one  ACRN  may  be 
assigned  to  the  same  ship-to/mark-for 
within  the  same  contract  Hne  or  subline 
item  number  unless  multiple  accounting 
classifications  apply  to  a  single  unit  so 
the  quantity  cannot  be  divided  to  relate 
to  a  single  accounting  classification.  If 
this  latter  circumstance  occurs,  the 
contract  shall  provide  sufficient 
information  under  the  heading  Payment 
Instructions  for  Multiple  Fund 
Accounting  Citations  to  permit  proper 
payment  and  funds  accounting. 

(2)  Supplies/services  column.  If  only 
one  accounting  classification  applies  to 
a  line  item  or  a  subline  item,  then  the 
ACRN  may  be  shown  in  the  supplies/ 
services  column  near  the  item 
description. 

Subpart  204.72— Contractor 
Identification 

204.7200    Scop*  of  subpart 

This  subpart  prescribes  uniform 
policies  and  procedures  for 
identification  of  commercial  and 
Government  entities  when  it  is 
necessary  to: 

(a)  Exchange  data  with  another 
contracting  activity,  including  contract 
administration  activities  and  contract 
payment  activities,  or  to  comply  with 


the  reporting  requirements  of  subpart 
204.6:  or 

(b)  Identify  contractors  for  the 
purposes  of  developing  computerized 
acquisition  systems  or  solicitation 
mailing  lists. 

204.7201  DcfinKlons. 

(a)  Commercial  and  Government 
entity  (CAGE)  code  means — 

(1}  A  code  assigned  by  the  Defense 
Logistics  Services  Center  (DLSC)  to 
identify  a  commercial  or  Government 
entity;  or 

(2)  A  code  assigned  by  a  member  of 
the  North  Atlantic  Treaty  Organization 
(NATO)  and  maintained  by  the  Defense 
Logistics  Services  Center. 

(b)  Contractor  identification  codes 
means  any  code  required  by  the 
contracting  office  for  the  purpose  of 
identifying  the  offeror.  CAGE  codes  and 
contractor  establishment  codes  (CEC) 
are  two  examples  of  contractor 
identification  codes. 

204.7202  General. 

Various  coding  systems  are  in  use  to 
identify  commercial  and  government 
entities.  Codes  are  requested  by 
contracting  and  contract  administration 
offices  for  various  reasons.  This 
guidance  is  designed  to  improve  the 
accuracy  of  the  initial  code  assignment 
and  to  help  ensure  that  the  data  are 
maintained  accurately  and  are  up-to- 
date. 

204.7202-1     CAGE  codes. 

(a)  CAGE  codes  are  assigned  or  , 
maintained  by  the  Defense  Logistics 
Services  Center  (DLSC)  to  identify 
commercial  and  Government  activities. 
Their  use  is  prescribed  by  213.505- 
70(b)(2).  253.204-70(b)(5)(ii)(B)  and  DoD 
4000.25-5-M,  Military  Standard  Contract 
Administration  Procedures  (MILSCAP). 

(b)  CAGE  codes  have  also  been 
known  in  the  past  as  federal  supply 
codes  for  manufacturers  (FSCM)  and 
federal  supply  codes  for 
nonmanufacturers  (FSCNM). 

(c)  If  the  CAGE  code  is  not  already 
available  in  the  contracting  office,  and 
the  apparent  awardee  does  not  respond 
to  the  provision  at  252.204-7001. 
Commercial  and  Government  Entity 
(CAGE)  Code  Reporting,  use  the 
following  procedures  in  the  order 
listed — 

(1)  Use  the  bimonthly  H-8  microfiche 
publication  issued  by  DLSC.  (Their 
address  is:  DLSC-JBDA.  Federal  Center, 
74  N.  Washington,  Battle  Creek.  MI 
49017-3084.  Their  telephone  numbers 
are:  DSN  932-4725.  FTS  552-4725.  or 
commercial  (616)  961^725.); 


(2)  Use  the  on-line  access  to  the 
CAGE  file  through  the  Defense  Logistics 
Information  System; 

(3)  Use  the  on-line  access  to  the 
Defense  Logistics  Agency  CAGE  file 
through  the  DLA  Network  or  dial-up 
capability;  or 

(4)  Ask  DLSC  to  assign  a  CAGE  code. 
Submit  a  DD  Form  2051,  Request  for 
Assignment  of  a  CAGE  Code,  (or 
electronic  equivalent)  to  the  address  in 
paragraph  (c)(1)  of  this  subsection, 
ATTN:  DLSC-FEB.  The  contracting 
activity  completes  Section  A  of  the  DD 
Form  2051,  Request  for  Assignment  of  a 
Commercial  and  Government  Entity 
(CAGE)  Code,  and  the  contractor 
completes  Section  B.  The  contracting 
activity  must  verify  Section  B  before  the 
form  is  submitted. 

(5)  Direct  questions  on  obtaining 
computer  tapes,  electronic  updates,  or 
code  assignments  to  DLSC  (DLSC-FEB) 
at  DSN  932-4358,  FTS  552-4358.  or 
commercial  (616)  961-4358. 

204.7202-2    CEC  codes. 

The  CEC  is  prescribed  by  253.204- 
70(b)(5)(ii)(A).  Block  B5A  for  completing 
the  DD  Form  350,  Individual  Contracting 
Action  Report.  When  the  contractor 
establishment  code  is  not  already 
available  within  the  contracting  activity 
and  the  apparent  awardee  did  not 
supply  its  CEC  in  response  to  the 
provision  at  FAR  52.204-4.  Contractor 
Establishment  Code,  use  the  following 
procedures  in  the  order  listed — 

(a)  Request  the  CEC  from  the 
contractor; 

(b)  Look  in  the  Federal  Procurement 
Data  Center  (FPDC)  Contractor 
Establishment  Code  file  alphabetical 
listing  available  from  the  FPDC.  GSA 
Regional  Office  Building,  room  5652,  7th 
and  D  Streets.  SW..  Washington,  DC 
20407,  (202)  401-1529: 

(c)(1)  If  the  listing  in  paragraph  (b)  of 
this  subsection  has  no  entry,  ask  the 
FPDC  contractor  for  a  CEC  by— 

(i)  Telephone  (800)  397-4472  or  (215) 
776-1710/1764/1769/1788. 

(ii)  Facsimile  (215)  398-3688. 

(iii)  Writing  to  Dun  &  Bradstreet 
Central  Data  Collection.  Dept.  178. 
Allentown.  PA  18105. 

(2)  All  requesters  should  provide  the 
following  information: 

(i)  Name  of  requesting  contracting 
office; 

(ii)  Contracting  office  location  (city/ 
town;  state/country); 

(iii)  Contracting  office  area  code  and 
commercial  telephone  number 

(iv)  Name  of  individual  making  the 
request; 

(v)  Total  number  of  requests,  if  more 
than  one;  and 
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(vi)  Contractor  establishment  name, 
street  address  (and/or  P.O.  Box),  city/ 
town,  state/country,  and  ZIP  code,  if 
applicable. 

204.7202-3    Taxpayer  IdenMficatton 
numbers. 

The  taxpayer  identification  number 
(TIN)  is  prescribed  in  FAR  Subpart  4.9. 

204.7202-4    Locally  developed  coding 
systems. 

Locally  developed  coding  systems 
may  be  used  to  identify  contractors  as 
long  as  the  contracting  activity  is  able  to 
comply  with  the  identification 
requirements  of  the  activities  with 
which  it  must  share  data,  e.g.,  furnish 
the  CAGE  code  to  the  contract 
administration  activity. 

204.7203    ResponsiWHties  of  contracting 
officers. 

(a)  The  contracting  officer  shall  assist 
the  offeror  in  obtaining  the  required 
contractor  identification  code(s). 

(b)  Prospective  offerors  may  not  be 
denied  a  solicitation  or  bid  set  because 
the  offeror  does  not  have  a  contractor 
identification  code. 

(c)  The  contracting  officer  or  designee 
shall  not  request  a  new  code  assignment 
until  the  appropriate  microfiche, 
hardcopy  or  computer  files  have  been 
screened  in  an  efifort  to  identify  a 
current  code  for  the  entity.  If  the 
contracting  officer  does  not  have  access 
to  the  files  or  listings,  then  initiate 
action  to  obtain  the  files  or  listings  and 
any  equipment  necessary  to  use  those 
files  and/or  listings  (see  204.7202-1  and 
2). 

(d)  If  a  CAGE  code  is  being  requested, 
it  is  the  responsibility  of  the  contracting 
activity  to  request  the  assignment  of  the 
CAGE  code  by  completing  section  A  of 
the  DD  Form  2051,  Request  for 
Assignment  of  a  Commercial  and 
Government  Entity  (CAGE)  Code  (see 
253.303-2051).  The  prospective 
contractor  will  complete  section  B  of  the 
form.  The  completed  form  or  electronic 
equivalent  will  be  submitted  by  the 
contracting  activity  to  DLSC-FEB  for 
processing  and  code  assignment  after 
the  contracting  activity  has  verified  the 
data  submitted  by  the  contractor.  CAGE 
codes  may  be  requested  at  the  time  the 
offeror  is  sent  a  solicitation  package  or 
added  to  the  mailing  Hst  to  ensure  that  a 
code  is  assigned  in  sufficient  time  to 
process  the  DD  Form  350,  Individual 
Contracting  Action  Report,  without 
delay. 

(e)  CECs  may  only  be  requested  by 
the  contracting  office  and  only  for  the 
apparent  awardee(s]. 


204.7204    Maintenance. 

Maintenance  transactions  such  as 
changes  in  name  or  address  are  to  be 
submitted  to  the  maintenance  activity. 

204.7204-1    IMaintenance  of  the  CAGE  flie. 

(a)  Changes,  except  name  changes, 
may  be  submitted  in  writing — 

(1)  By  the  entity  identified  by  the 
code,  using  company  letterhead,  through 
the  contract  administration  office; 

(2)  By  the  contracting  office;  or 

(3)  By  the  contract  administration 
office  (see  also  FAR  Subpart  42.12, 
Novation  and  Change-of-Name 
Agreements.) 

(4)  Using  the  DD  Form  2051,  facsimile 
or  electronic  equivalent  to:  Defense 
Logistics  Services  Center,  DLSC-FEB, 
Federal  Center,  74  N.  Washington,  Battle 
Creek,  MI  49017-3084.  Telephone 
Numbers:  DSN  932-4358.  FTS  552-4358, 
commercial  (616)  961-4358.  Facsimile: 
(616)  961-4528,  4352.  4265.  Bulletin 
Board:  (616)  961^1589,  4527,  5262.  5303; 
Message:  RUEBUAA. 

(b)  The  change-of-name  agreement 
shall  be  submitted  to  DLSC-FEB  by  the 
contracting  officer  responsible  for 
execution  of  the  agreement  (see  FAR 
42.12).  In  the  event  there  are  no  current 
contracts  in  force,  each  contracting  and 
contract  administration  office  receiving 
notification  of  changes  bom  the 
commercial  entity  shall  forward  a  copy 
of  the  change  notice  annotated  with  the 
CAGE  code  to  the  DLSC-FEB  unless  the 
change  notice  indicates  that  DLSC-FEB 
has  already  been  notified. 

(c)  Additional  guidance  for 
maintaining  CAGE  codes  is  set  forth  at 
Volume  7  of  DoD  4100.39-M,  Defense 
Integrated  Data  System  (DIDS)  Manual. 

204.7204-2    IMaintenance  of  tfie  CEC 
codes. 

Changes,  except  name  changes,  may 
be  submitted  in  writing  using  company 
letterhead  by  the  entity  identified  by  the 
code  through  the  contract  administration 
office,  by  the  contracting  office  or  the 
contract  administration  office  (see  also 
FAR  Subpart  42.12,  Novation  and 
Change-of-Name  Agreements),  using  the 
agency  letterhead,  by  mail,  facsimile  or 
electronic  equivalent  to  Dun  ft 
Bradstreet  Central  Data  Collection. 
Dept.  178,  Allentown,  PA  18195. 

204.7205    Novation  agreements,  mergers 
and  sales  of  assets. 

Contracting  officers  shall  process  and 
execute  novation  agreements  in 
accordance  with  FAR  Subpart  42.12. 
Novation  and  Change-of-Name 
Agreements.  These  actions  are 
independent  of  code  and  name 
assignments  made  as  a  result  of  the 
occasion  which  created  the  need  for  the 


novation  agreement.  The  maintenance 
activity  will  determine  which  entity(8) 
will  retain  the  existing  code(s)  and 
which  entities  will  be  assigned  new 
codes.  The  contracting  officer 
responsible  for  processing  the  novation 
agreement  shall  provide  the 
maintenance  activity  with  the  following 
information: 

(a)  Name(s),  address(es),  and  code(8) 
of  the  contractor(s)  transferring  the 
original  contractual  rights  and 
obligations. 

(b)  Name(s),  address(es),  and  code(s) 
(if  any)  of  the  entity  who  is  the 
successor  in  interest  (transferor). 

(c)  Name(s),  addre8s(es),  and  code(8) 
(if  any)  of  the  entity  who  is  retaining  or 
receiving  the  rights  to  the  technical  data. 

(d)  Description  of  the  circumstances 
surrounding  the  novation  agreement  and 
especially  the  relationship  of  each  entity 
to  the  other. 

204.7206    Using  CAGE  codes  to  identify 
agents  and  broicers. 

Authorized  agents  and  brokers  are 
entities  and,  as  such,  may  be  assigned 
CAGE  codes  and  CEC  codes  for 
identification  and  processing  purposes. 

(a)  A  single  CAGE  code  will  be 
assigned  to  the  agent/broker 
establishment  in  addition  to  any  codes 
assigned  to  the  entities  represented  by 
the  agent/broker,  i.e.,  only  one  code  will 
be  assigned  to  a  specific  agent/broker 
entity  regardless  of  the  number  of  firms 
represented  by  that  agent/broker. 

(b)  Additional  codes  may  be  assigned 
to  an  agent/broker  if  they  meet  the 
criteria  for  assigning  additional  codes 
for  entities,  e.g.,  different  location. 

(c)  Codes  will  not  be  assigned  to  an 
agent/broker  in  care  of  the  entity  being 
represented  or  in  any  way  infer  that  the 
agent/broker  is  a  separate 
estabhshment  bearing  the  name  of  the 
entity  represented  by  the  agent/broker. 

SUBCHAPTER  B— ACQUISITION  PUU^NING 

PART  20S-PUBUCIZING  CONTRACT 
ACTIONS 

Subpart  205.2— Synopses  of  Proposed 
Contract  Actions 

205.203    Publicizing  and  response  time. 
205.207    Preparation  and  transmittal  of 
synopses. 

Subpart  205.3— Synopses  of  Coritract 
Awards 

205.303    Announcement  of  contract  awards. 
Subpart  205.4— Release  of  Information 
205.470    Contractor  information  to  he 

provided  cooperative  agreement  boldets. 
205i.470-l    Statutory  requirement 
205.470-2    Contract  clause. 


Federal  Regist 

Subpart  20S.S— Paid  Advertiser 
205.502    Authority. 

Authority:  5  U.S.C.  301. 10  U.S 
Directive  5000.35.  FAR  subpart  1 

Subpart  205.2— Synopses  o 
Contract  Actions 

205.203    Publicizing  and  respo 

(b)  Allow  at  least  45  days  i 
time  when  requested  by  a  qu 
designated  country  source  (a 
terms  are  used  in  part  225)  ai 
request  is  consistent  with  the 
Government's  requirement 

205.207  Prep*''St!on  and  tram 
synopses. 

(d)(i)For  small  disadvantaj 
business  set-asides  under  21! 
use  CBD  Numbered  Note  4. 

(ii)  For  acquisitions  being  ( 
for  small  disadvantaged  busi 
aside,  use  CBD  Numbered  N( 

(iii)  For  historically  black  c 
university  and  minority  instil 
asides  under  226.7003,  use  CI 
Numbered  Note  5. 

(iv)  For  acquisitions  being 
for  historically  black  college 
university  and  minority  instil 
aside,  state: 

This  proposed  contract  is  bein 
as  a  100  percent  set-aside  for  his 
black  colleges  and  universities  (I 
minority  institutions  (Mis),  as  de 
clause  at  252.226-7000  of  the  Def 
Acquisition  Regulation  Supplem( 
Interested  HBCUs  and  Mis  shoul 
the  contracting  office  as  early  as 
not  later  than  15  days  after  this  i 
evidence  of  their  capability  to  pc 
contract,  and  a  positive  statemei 
eligibility  as  an  HBCU  or  MI.  If  a 
response  is  not  received  from  Hi 
Mis.  the  solicitation  will  instead 

without  further  notice,  as: 

(indicate  if  unrestricted,  or  restri 
small  business  or  small  disadvai 
business,  etc.).  Therefore,  replies 
notice  are  also  requested  from 

(enter  the  types  of  firms  to  be  so 
event  an  HBCU  or  MI  set-aside  i 

(v)  For  broad  agency  annoi 
(BAA)  (see  235.016)  notices,  i 
which,  if  any,  portion  of  the  I 
set-aside  for  historically  blac 
and  universities  and  minority 
institutions. 

(e)  For  acquisitions  restrict 
domestic  sources  under  the  a 
FAR  6.302-3,  use  CBD  Numb( 
13. 
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novation  agreement.  The  maintenance 
activity  will  determine  which  entity(s) 
will  retain  the  existing  code(s)  and 
which  entities  will  be  assigned  new 
codes.  The  contracting  officer 
responsible  for  processing  the  novation 
agreement  shall  provide  the 
maintenance  activity  with  the  following 
information: 

(a)  Name(s),  addre8s(es),  and  code{8) 
of  the  contractor(s)  transferring  the 
original  contractual  rights  and 
obligations. 

(b)  Name(s),  addre8s(es),  and  code(s) 
(if  any)  of  the  entity  who  is  the 
successor  in  interest  (transferor). 

(c)  Name{s).  address(es).  and  code(s) 
(if  any)  of  the  entity  who  is  retaining  or 
receiving  the  rights  to  the  technical  data. 

(d)  Description  of  the  circumstances 
surrounding  the  novation  agreement  and 
especially  the  relationship  of  each  entity 
to  the  other. 

204.7206    Using  CAGE  codes  to  Identify 
agents  and  brokers. 

Authorized  agents  and  brokers  are 
entities  and,  as  such,  may  be  assigned 
CAGE  codes  and  CEC  codes  for 
identification  and  processing  purposes. 

(a)  A  single  CAGE  code  will  be 
assigned  to  the  agent/broker 
establishment  in  addition  to  any  codes 
assigned  to  the  entities  represented  by 
the  agent/broker,  i.e.,  only  one  code  will 
be  assigned  to  a  specific  agent/broker 
entity  regardless  of  the  number  of  firms 
represented  by  that  agent/broker. 

(b)  Additional  codes  may  be  assigned 
to  an  agent/broker  if  they  meet  the 
criteria  for  assigning  additional  codes 
for  entities,  e.g..  different  location. 

(c)  Codes  will  not  be  assigned  to  an 
agent/broker  in  care  of  the  entity  being 
represented  or  in  any  way  infer  that  the 
agent/broker  is  a  separate 
establishment  bearing  the  name  of  the 
entity  represented  by  the  agent/broker. 

SUBCHAPTER  B— ACQUISITION  PUUWUNG 

PART  20&-PUeUCIZING  CONTRACT 
ACTIONS 

Subpart  205.2— Synopses  of  Proposed 
Contract  Actions 

205.203    Publicizing  and  response  time. 
205.207    Preparation  and  transmittal  of 
synopses. 

Subpart  205.3— Synopses  of  Coritract 
Awards 

205.303    Announcement  of  contract  awards. 
Subpart  205.4— Release  of  Infonnation 
205.470    Contractor  infonnation  to  be 

provided  cooperative  agreement  holders. 
205i470-l    Statutory  requirement 
205.470-2    Contract  clause. 


Subpart  205.5— Paid  Advertisements 
205.502     Authority. 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Subpart  205.2— Synopses  of  Proposed 
Contract  Actions 

205.203    Publicizing  and  response  time. 

(b)  Allow  at  least  45  days  response 
time  when  requested  by  a  qualifying  or 
designated  coimtry  source  (as  these 
terms  are  used  in  part  225)  and  the 
request  is  consistent  with  the 
Government's  requirement. 

205.207    Prtparsttori  and  transmittal  Of 
synopses. 

(d)(i)For  small  disadvantaged 
business  set-asides  under  219.502-270. 
use  CBD  Numbered  Note  4. 

(ii)  For  acquisitions  being  considered 
for  small  disadvantaged  business  set- 
aside,  use  CBD  Numbered  Note  6. 

(iii)  For  historically  black  college  and 
imiversity  and  minority  institution  set- 
asides  under  226.7003.  use  CBD 
Numbered  Note  5. 

(iv)  For  acquisitions  being  considered 
for  historically  black  college  and 
university  and  minority  institution  set- 
aside,  state: 

This  proposed  contract  is  being  considered 
as  a  100  percent  set-aside  for  historically 
black  colleges  and  universities  (HBCUs)  and 
minority  institutions  (Mis),  as  defined  by  the 
clause  at  252.226-7000  of  the  Defense  Federal 
Acquisition  Regulation  Supplement, 
interested  HBCUs  and  Mis  should  provide 
the  contracting  office  as  early  as  possible,  but 
not  later  than  15  days  after  this  notice, 
evidence  of  their  capability  to  perform  the 
contract,  and  a  positive  statement  of  their 
eligibility  as  an  HBCU  or  MI.  If  adequate 
response  is  not  received  from  HBCUs  and 
Mis,  the  solicitation  will  instead  be  issued. 

without  further  notice,  as: 

[indicate  if  unrestricted,  or  restricted  for 
small  business  or  small  disadvantaged 
business,  etc.).  Therefore,  replies  to  this 
notice  are  also  requested  from 

(enter  the  types  of  firms  to  be  solicited  in  the 
event  an  HBCU  or  Ml  set-aside  is  not  made)." 

(v)  For  broad  agency  announcement 
(BAA)  (see  235.016)  notices,  indicate 
which,  if  any,  portion  of  the  BAA  will  be 
set-aside  for  historically  black  colleges 
and  universities  and  minority 
institutions. 

(e)  For  acquisitions  restricted  to 
domestic  sources  under  the  authority  of 
FAR  6.302-3,  use  CBD  Numbered  Note 
13. 


Subpart  205.3— Synopses  of  Contract 
Awards 

205.303    Announcement  of  contract 
awards. 

(a)  Public  Announcement  (i)  The 
threshold  for  DoD  awards  is  $5  million 
and  generally  is  based  on  the  obligated 
amount  of  the  action.  For  example — 

(A)  Announce  delivery  orders  or 
modifications  which  individually 
obligate  $5  million  or  more. 

(B)  Do  not  announce  requirements 
contracts,  regardless  of  their  estimated 
value,  since  the  contract  does  not 
obligate  funds. 

(C)  Announce  indefinite  quantity 
contracts  when  $5  million  or  more  is 
obligated  at  time  of  award. 

(D)  Announce  incrementally  funded 
contracts  with  face  values  of  $5  million 
or  more,  even  though  less  than  $5 
million  may  be  obligated  at  time  of 
award. 

(E)  In  any  event,  do  not  announce  the 
same  award  twice. 

(ii)  Departments  and  agencies  submit 
the  information — 

(A)  To  the  Office  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs); 

(B)  By  the  dose  of  business  the  day 
before  the  date  of  the  proposed  award; 

(C)  Using  report  control  symbol  DD- 
LA-  (AR)  1279; 

(D)  Including,  as  a  minimum,  the 
following — 

(i)  Contract  data.  Contract  number, 
modification  number,  or  delivery  order 
number,  amount  to  be  obligated,  total 
cumulative  amount  of  the  contract,  item 
description,  contract  type,  whether  any 
of  the  buy  was  for  foreign  military  sales 
(FMS)  and  identification  of  the  FMS 
customer 

(2)  Competition  information.  Number 
of  solicitations  mailed  and  number  of 
offers  received; 

(3)  Contractor  data.  Name,  address, 
place  of  performance  (if  different),  and 
socioeconomic  status  (e.g.,  small 
business,  small  disadvantaged  business, 
labor  surplus  area); 

[4]  Funding  data.  Type  of 
appropriation  and  fiscal  year  of  the 
funds,  and  whether  the  contract  is 
multiyear  (see  FAR  Subpart  17.1);  and 

(5)  Miscellaneous  data.  Identification 
of  the  contracting  office,  the  contracting 
office  point  of  contact,  known 
congressional  interest,  and  the 
information  release  date. 

(iii)  Departments  and  agencies,  in 
accordance  with  department/agency 
procedures  and  concurrent  with  the 
public  announcement,  shall  provide 
information  similar  to  that  required  by 
paragraph  (a)(ii)  of  this  section  to 
members  of  Congress  in  whose  state  or 


district  the  contractor  is  located  and  the 
work  is  to  be  performed. 

Subpart  205.4 — Release  of  Information 

205.470    Contractor  Information  to  be 
provided  cooperative  agreement  holders. 

205.470-1    Statutory  requirement 

(a)  As  required  by  10  U.S.C.  2413.  the 
Defense  Logistics  Agency  enters  into 
cooperative  agreements — 

(1)  With— 

(i)  State  and  local  governments; 
(ii)  Non-profit  organizations; 
(iii)  Indian  tribal  ot;ganizations;  and 
(iv)  Indian-owned  economic 
enterprises 

(2)  For  the  provision  of  technical 
assistance  to  business  entities. 

(b)  Contractors  receiving  defense 
contracts  valued  at  more  than  $500,000 
must  provide  cooperative  agreement 
holders,  at  their  request,  the  information 
specified  in  the  clause  at  252.205-7000. 
Provision  of  Information  to  Cooperative 
Agreement  Holders. 

205.470-2    Contract  clause. 

Use  the  clause  at  252.205-700a 
Provision  of  Information  to  Cooperative 
Agreement  Holders,  in  soUcitations  and 
contracts  expected  to  exceed  $500,000. 

Subpart  205.5 — Paid  Advertisements 

205.502    Authority. 

For  paid  advertisements  to  reci^uit 
civilian  personnel,  see  section  332-1-9 
of  the  Federal  Personnel  Manual. 

(a)  Newspapers,  (i)  Heads  of 
contracting  activities  are  delegated 
authority  to  approve  the  publication  of 
paid  advertisements  in  newspapers. 
They  may  redelegate  this  authority  in 
accordance  with  agency  procedures. 

(ii)  Submit  DD  Form  1535.  Request/ 
Approval  for  Authority  to  Advertise,  to 
the  approval  authority  to  obtain  special 
or  general  authority. 

(A)  Special  authority  permits  the 
publication  of  a  given  advertisement  for 
a  specified  number  of  times  in 
designated  newspapers. 

(B)  General  authority  permits  the 
publication  of  such  advertisements  as 
may  be  required  during  a  designated 
fiscal  year. 

PART  206— COMPETITION 
REQUIREMENTS 

See, 

Subpart  2C6.2— Full  and  Open  CompetitKNi 
After  Exclusion  of  Sources 

206.202  Establishing  or  maintaining 
alternative  sources. 

206.203  Set-asides  for  small  business  and 
labor  surplus  area  concerns. 
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Subpart  206.3— Other  Than  Full  and  Open 
Competition 

206.302  Circumstances  permitting  other  than 
full  and  open  competition. 

206.302-1     Only  one  responsible  source  and 

no  other  supplies  or  services  will  satisfy 

agency  requirements. 
206.302-2    Unusual  and  compelling  urgency. 
206.302-3    Industrial  mobilization:  or 

engineering,  development,  or  research 

capability. 
206.302-3-70    Solicitation  provision. 
206.302-4    International  agreement. 
206.302-5    Authorized  or  required  by  statute. 
206.302-7    Public  interest. 

206.303  Justifications. 
206.303-1    Requirements. 
206.303-2    Content. 

206.304  Approval  of  the  justification. 
Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 

Directive  5000.35,  FAR  subpart  1.3. 

Subpart  206.2— Full  and  Open 
Competition  After  Exclusion  of 
Sources 

206.202    Establishing  or  maintaining 
alternative  sources. 

(a)  Agencies  may  use  this  authority  to 
totally  or  partially  exclude  a  particular 
source  from  a  contract  action. 

(b)  The  determination  and  findings 
(D&F)  and  the  documentation  supporting 
the  D&F  must  identify  the  source  to  be 
excluded  from  the  contract  action. 

(i)  Include  the  following  information, 
as  applicable,  and  any  other  information 
that  may  be  pertinent,  in  the  supporting 
documentation: 

(A)  The  acquisition  history  of  the 
supplies  O!  services,  including  sources, 
prices,  quantities,  and  dates  of  award; 

(B)  The  circumstances  which  make  it 
necessary  to  c> elude  the  particular 
source  from  the  contract  action, 
including — 

[1]  The  reasons  for  the  lack  of  or 
potential  loss  of  alternative  sources;  e.g., 
the  technical  complexity  and  criticality 
of  the  supplies  or  services;  and 

[2]  The  current  annual  requirement 
and  projected  needs  for  the  supplies  or 
services; 

(C)  Whether  the  existing  source  must 
be  totally  excluded  from  the  contract 
action  or  whether  a  partial  exclusion  is 
sufficient; 

(D)  The  potential  effect  of  exclusion 
on  the  excluded  source  in  terms  of  loss 
of  capability  to  furnish  the  supplies  or 
services  in  the  future; 

(E)  When  FAR  6.202(a)(1)  is  the 
authority,  the  basis  for — 

[1]  The  determination  of  future 
competition;  and 

[2]  The  determination  of  reduced 
overall  costs.  Include,  as  a  minimum,  a 
discussion  of  start-up  costs,  facility 
costs,  duplicative  administration  costs, 
economic  order  quantities,  and  life  cycle 
cost  considerations;  and 


(F)  When  FAR  6.202(a)(2)  is  the 
authority — 

(7)  The  current  annual  and 
mobilization  requirements  for  the 
supplies  or  services,  citing  the  source  of. 
or  the  basis  for,  the  data; 

[2]  A  comparison  of  current 
production  capacity  with  that  necessary 
to  meet  mobilization  requirements; 

[3]  An  analysis  of  the  risks  of  relying 
on  the  present  source;  and 

[4]  A  projection  of  the  time  required 
for  a  new  source  to  acquire  the 
necessary  facilities  and  achieve  the 
production  capacity  necessary  to  meet 
mobilization  requirements. 

(ii)  A  sample  format  for  Determination 
and  Findings  citing  the  authority  of  FAR 
6.202(a)  is  in  Table  6-1.  Determinations 
and  Findings. 

Table  6-1 .— Determii^tions  and 
Findings 


Determinations  and  Findings 
Auttionty  to  Exclude  a  Source 
In  accordance  witti  10  U.S.C.  2304(b)(1),  it  is  my 
detemitnation  that  ttie  following  contract  action 
may  be  awarded  using  full  and  open  competition 
after  exclusion  of ': 


(Describe  requirement.)  Findings  The 
exclusion  of ' 

Alternate  1:  will  increase  or  maintain 
competition  for  this  requirement  and  is 
expected  to  result  in  a  reduction  of 

$ in  overall  costs  for  the  present 

and  future  acquisition  of  these  supplies 
or  services.  (Describe  how  estimate  was 
derived.) 

Alternate  2:  is  in  the  interest  of 
national  defense  because  it  will  result  in 
having  a  supplier  available  for 
furnishing  these  supplies  or  services  in 
case  of  a  national  emergency  or 
industrial  mobilization.  (Explain 
circumstences  requiring  exclusion  of 
source.) 

Alternate  3:  is  in  the  interest  of 
national  defense  because  it  will  result  in 
establishment  or  maintenance  of  an 
essential  engineering,  research  or 
development  capability  to  be  provided 
by  an  educational  or  other  nonprofit 
institution  or  a  federally  funded 
research  and  development  center. 
(Explain  circumstances  requiring 
exclusion  of  source.) 

206.203    Set-asides  for  small  business  and 
labor  surplus  area  concerns. 

(b)  Also  no  separate  justification  or 
determination  and  findings  is  required 
for  contract  actions  processed  as  small 
disadvantaged  business  set-asides 
(219.502-2-70)  or  as  historically  black 
college  and  university  and  minority 
institution  set-asides  (226.7003). 


'  Identify  source  being  excluded. 


Subpart  206.3— Other  Ttian  Full  and 
Open  Competition 

206.302    Circumstances  permitting  other 
than  full  and  open  competition. 

206.302-1    Only  one  responsible  source 
and  no  other  supplies  or  services  will 
satisfy  agency  requirements. 

(a)  Authority. 

(2)(i)  Pursuant  to  section  8059  of 
Public  Law  101-511,  departments  and 
agencies  shall  not  enter  into  a  contract 
for  studies,  analyses,  or  consulting 
services  (see  FAR  subpart  37.2)  on  the 
basis  of  an  unsolicited  proposal  without 
providing  for  full  and  open  competition, 
unless — 

(7)  The  head  of  the  contracting 
activity,  or  a  designee  no  lower  than 
chief  of  the  contracting  office, 
determines  that — 

[i]  Following  thorough  technical 
evaluation,  only  one  source  is  fully 
qualified  to  perform  the  proposed  work; 

(//]  The  unsolicited  proposal  offers 
significant  sciefttific  or  technological 
promise,  represents  the  product  of 
original  thinking,  and  was  submitted  in 
confidence;  or 

[Hi]  The  contract  benefits  the  national 
defense  by  taking  advantage  of  a  unique 
and  significant  industrial 
accomplishment  or  by  ensuring  financial 
support  to  a  new  product  or  idea; 

[2]  A  civilian  official  of  the  DoD, 
whose  appointment  has  been  confirmed 
by  the  Senate,  determines  the  award  ro  ■ 
be  in  the  interest  of  national  defense;  or 

[3]  The  contract  is  related  to 
improvement  of  equipment  that  is  in 
development  or  production. 

(b)  Application.  This  authority  may  be 
used  for  acquisitions  of  test  articles  and 
associated  support  services  from  a 
designated  foreign  source  under  the  DoD 
Foreign  Comparative  Testing  Program. 

(4)  Do  not  use  this  authority  unless  the 
equipment  or  parts  have  been  adopted 
as  standard  items  of  supply  in 
accordance  with  DoDI  5000.2.  Defense 
Acquisition  Management  Policies  and 
Procedures. 

206.302-2    Unusual  and  compelling 
urgency. 

(b)  Application. 

The  circumstances  under  which  use  of 
this  authority  may  be  appropriate 
include,  but  are  not  limited  to,  the 
following: 

(i)  Supplies,  services,  or  construction 
needed  at  once  because  of  fire,  fiood, 
explosion,  or  other  disaster, 

(ii)  Essential  equipment  or  repair 
needed  at  once  to^ 

(A)  Comply  with  orders  for  a  ship; 

(B)  Perform  the  operational  mission  of 
an  aircraft;  or 
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(C)  Preclude  impairment  of  1 
capabilities  or  mission  perfon 
missiles  or  missile  support  eqi 

(iii)  Construction  needed  at 
preserve  a  structure  or  its  con 
damage; 

(iv)  Purchase  requests  citinj 
priority  designator  under  DoD 
Uniform  Material  Movement  e 
Priority  System,  of  4  or  higher, 
"Electronic  Warfare  QRC  Prio 

206.302-3  Industrial  mobilizatic 
engineering,  development,  or  rei 
capability. 

206.302-3-70    Solicitation  provi 

Use  the  provision  at  252.206 
Domestic  Source  Restriction,  i 
solicitations  that  are  restrictet 
domestic  sources  under  the  ai 
FAR  6.302-3. 

206.302-4    intemational  agreen 

(c)  Limitations.  Pursuant  to 
2304(f)(2)(E),  the  justifications 
approvals  described  in  FAR  6. 
6.304  are  not  required  if — 

(i)  The  head  of  the  contract! 
prepares  a  document  which  di 
the  terms  of  an  agreement  or  t 
the  written  directions,  such  as 
of  Offer  and  Acceptance,  that 
effect  of  requiring  the  use  of  o 
competitive  procedures  for  th( 
acquisition;  and 

(ii)  The  document  in  paragn 
of  this  subsection  is  approved 
competition  advocate  for  the  c 
activity. 

Authorized  or  requir 

(c)  Limitations,  (i)  10  U.S.C. 
precludes  use  of  this  exceptioi 
awards  to  colleges  or  universi 
performance  of  research  and 
development,  or  for  the  constr 
any  research  or  other  facility, 

(A)  The  statute  authorizing  i 
requiring  award  specifically — 

(1)  States  that  the  statute  mi 
supersedes  the  provisions  of  1 
2361, 

(2J  Identifies  the  particular  ( 
university  involved,  and 

(3)  States  that  award  is  beir 
contravention  of  10  U.S.C.  236 

(B)  The  Secretary  of  Defensi 
Congress  written  notice  of  int( 
award.  The  contract  cannot  b( 
imtil  180  days  have  elapsed  si 
date  Congress  received  the  no 
intent  to  award.  Contracting  a 
must  submit  a  draft  notice  of  i 
supporting  documentation  thri 
channels  to  the  Director  of  De 
Procurement.  Office  of  the  Um 
Secretary  of  Defense  for  Acqu 


dnesday,  July  31,  1991  /  Rules  and  Regulations 


■ 
Federal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations 


38305 


B.202(a)(2)  is  the 

annual  and 
irements  for  the 
es,  citing  the  source  of, 
18  data; 
m  of  current 
ity  with  that  necessary 
ion  requirements; 
of  the  risks  of  relying 
irce;  and 

of  the  time  required 
o  acquire  the 
!S  and  achieve  the 
ty  necessary  to  meet 
irements. 

rmat  for  Determination 
g  the  authority  of  FAR 
2  6-1,  Determinations 


ETERMINATIONS  AND 
^JOINGS 

ons  and  Findings 
Exclude  a  Source 
use.  2304(b)(1).  it  is  my 
ie  following  contract  action 
ig  full  and  open  competition 


ement.)  Findings  The 
I 

increase  or  maintain 
s  requirement  and  is 
in  a  reduction  of 
costs  for  the  present 
ion  of  these  supphes 
ibe  how  estimate  was 

the  interest  of 
ecause  it  will  result  in 
ivailable  for 
pplies  or  services  in 
emergency  or 
tion.  (Explain 
liring  exclusion  of 

the  interest  of 
ecause  it  will  result  in 
laintenance  of  an 
ng,  research  or 
)ility  to  be  provided 
ar  other  nonprofit 
jrally  funded 
opment  center, 
nces  requiring 
■) 

for  small  business  and 
mcems. 

ate  justification  or 
Hndings  is  required 
I  processed  as  small 
iness  set-asides 
I  historically  black 
ity  and  minority 
;s  (226.7003). 

excluded. 


Subpart  206.3— Other  Than  Full  and 
Open  Competition 

206.302    Circumstances  pennitting  ottier 
than  full  and  open  competition. 

206.302-1    Only  one  responsible  source 
and  no  otber  supplies  or  services  will 
satisfy  agency  requirements. 

(a)  Authority. 

(2)(i)  Pursuant  to  section  8059  of 
Public  Law  101-511,  departments  and 
agencies  shall  not  enter  into  a  contract 
for  studies,  analyses,  or  consulting 
services  (see  FAR  subpart  37.2)  on  the 
basis  of  an  unsolicited  proposal  without 
providing  for  full  and  open  competition, 
unless — 

[1]  The  head  of  the  contracting 
activity,  or  a  designee  no  lower  than 
chief  of  the  contracting  office, 
determines  that — 

[i]  Following  thorough  technical 
evaluation,  only  one  source  is  fully 
qualified  to  perform  the  proposed  work; 

(ii)  The  unsolicited  proposal  offers 
significant  sciefttific  or  technological 
promise,  represents  the  product  of 
original  thinking,  and  was  submitted  in 
confidence;  or 

[Hi]  The  contract  benefits  the  national 
defense  by  taking  advantage  of  a  unique 
and  significant  industrial 
accomplishment  or  by  ensuring  financial 
support  to  a  new  product  or  idea; 

[2]  A  civilian  official  of  the  DoD, 
whose  appointment  has  been  confirmed 
by  the  Senate,  determines  the  award  to  - 
be  in  the  interest  of  national  defense;  or 

[3]  The  contract  is  related  to 
improvement  of  equipment  that  is  in 
development  or  production. 

(b)  Application.  This  authority  may  be 
used  for  acquisitions  of  test  articles  and 
associated  support  services  from  a 
designated  foreign  source  under  the  DoD 
Foreign  Comparative  Testing  Program. 

(4)  Do  not  use  this  authority  unless  the 
equipment  or  parts  have  been  adopted 
as  standard  items  of  supply  in 
accordance  with  DoDI  5000.2.  Defense 
Acquisition  Management  Policies  and 
Procedures. 

206.302-2    Unusual  and  compelling 
urgency. 

(b)  Application. 

The  circumstances  under  which  use  of 
this  authority  may  be  appropriate 
include,  but  are  not  limited  to,  the 
following: 

(i)  Supplies,  services,  or  construction 
needed  at  once  because  of  fire,  fiood, 
explosion,  or  other  disaster, 

(ii)  Essential  equipment  or  repair 
needed  at  once  to^ 

(A)  Comply  with  orders  for  a  ship; 

(B)  Perform  the  operational  mission  of 
an  aircraft;  or 


(C)  Preclude  impairment  of  launch 
capabilities  or  mission  performance  of 
missiles  or  missile  support  equipment. 

(iii)  Construction  needed  at  once  to 
preserve  a  structure  or  its  contents  from 
damage; 

(iv)  Purchase  requests  citing  an  issue 
priority  designator  under  DoDD  4410.6, 
Uniform  Material  Movement  and  Issue 
Priority  System,  of  4  or  higher,  or  citing 
"Electronic  Warfare  QRC  Priority." 

206.302-3    Industrial  mobilization;  or 
engineering,  development,  or  research 
capability. 

2O6.3O2-3-70    Solicitation  provision. 

Use  the  provision  at  252.206-7000, 
Domestic  Source  Restriction,  in  all 
solicitations  that  are  restricted  to 
domestic  sources  under  the  authority  of 
FAR  6.302-3. 

206.302-4    International  agreement 

(c)  Limitations.  Pursuant  to  10  U.S.C. 
2304(f)(2)(E),  the  justifications  and 
approvals  described  in  FAR  6.303  and 
6.304  are  not  required  if — 

(i)  The  head  of  the  contracting  activity 
prepares  a  document  which  describes 
the  terms  of  an  agreement  or  treaty  or 
the  written  directions,  such  as  a  Letter 
of  Offer  and  Acceptance,  that  have  the 
effect  of  requiring  the  use  of  other  than 
competitive  procedures  for  the 
acquisition;  and 

(ii)  The  document  in  paragraph  (c)(i) 
of  this  subsection  is  approved  by  the 
competition  advocate  for  the  contracting 
activity. 

206.302-5    Authorized  or  required  by 
statute. 

(c)  Limitations,  (i)  10  U.S.C.  2361 
precludes  use  of  this  exception  for 
awards  to  colleges  or  universities  for  the 
performance  of  research  and 
development,  or  for  the  construction  of 
any  research  or  other  facility,  unless — 

(A)  The  statute  authorizing  or 
requiring  award  specifically — 

(1)  States  that  the  statute  modifies  or 
supersedes  the  provisions  of  10  U.S.C. 
2361, 

(2)  Identifies  the  particular  college  or 
university  involved,  and 

(3)  States  that  award  is  being  made  in 
contravention  of  10  U.S.C.  2361(a);  and 

(B)  The  Secretary  of  Defense  provides 
Congress  written  notice  of  intent  to 
award.  The  contract  cannot  be  awarded 
until  180  days  have  elapsed  since  the 
date  Congress  received  the  notice  of 
intent  to  award.  Contracting  activities 
must  submit  a  draft  notice  of  intent  with 
supporting  documentation  through 
channels  to  the  Director  of  Defense 
Procurement,  Office  of  the  Under 
Secretary  of  Defense  for  Acquisition. 


(ii)  The  limitation  in  paragraph  (c)(i) 
of  this  subsection  applies  only  if  the 
statute  authorizing  or  requiring  award 
was  enacted  after  September  30, 1989. 

206.302-7    Public  Interest 

(c)  Limitations.  For  the  defense 
agencies,  the  written  determination  to 
use  this  authority  must  be  made  by  the 
Secretary  of  Defense. 

206.303  Justifications. 

206.303-1    Requirements. 

(b)  Technical  and  requirements 
persoruiel  must  obtain  any  review  and 
approval  required  by  department  or 
agency  procedures  before  submission  of 
a  recommendation  for  other  than  full 
and  open  competition  to  the  contracting 
officer. 

206.303-2    Content 

(a)  Include  sufficient  information  in 
the  justification  to  permit  its  approval  as 
a  stand-alone  dociunent,  even  though 
agency  procedures  may  require    ' 
supplementary  docimientation. 

206.304  Approval  of  tt>e  Justification. 

(a)(4)(A)  For  proposed  contracts  not 
exceeding  $50  million,  the  senior 
procurement  executive  may  delegate 
this  authority — 

(1)  To  an  officer  or  employee  within 
the  senior  procurement  executive's 
organization  who — 

fi)  If  a  member  of  the  armed  forces,  is 
a  general  or  flag  officer;  or 

(ii)  If  a  civilian,  is  serving  in  a  position 
in  Grade  GS-16  or  above  (or  in  a 
comparable  or  higher  position  under  any 
other  schedule  of  civilian  officers  or 
employees);  or 

(2)  In  the  case  of  the  Under  Secretary 
of  Defense  for  Acquisition  (USD(A)), 
to— 

(i)  An  Assistant  Secretary  of  Defense; 
or 

(ii)  For  a  defense  agency,  an  officer  or 
employee  serving  in,  assigned,  or 
detailed  to  that  agency  who^ 

— If  a  member  of  the  armed  forces,  is 
serving  in  a  rank  above  brigadier 
general  or  rear  admiral  (lower  half):  or 

— If  a  civilian,  is  serving  in  a  position 
with  a  grade  under  the  General 
Schedule  (or  any  other  schedule  for 
civilian  officers  or  employees)  that  is 
comparable  to  or  higher  than  rear 
admiral. 

(B)  For  proposed  contracts  over  $50 
million,  this  authority  is  not  delegable, 
except  in  the  case  of  the  USD(A)  who 
may  delegate  as  specified  in  paragraph 
(a)(4)(A)(2)  of  this  section. 


PART  207— ACQUISITION  PLANNING 

Sc... 

Subpart  207.1— Acquisition  Plans 

207.103    Agency-head  responsibilities. 

207.105  Contents  of  written  acquisition 
plans. 

207.106  Additional  requirements  for  major 

systems. 

Subpart  207.4 — Equipment  Lease  or 
Purchase 

207.401    Acquisition  considerations. 

Authority:  5  U.S.C.  301. 10  U5.C.  2202.  DoD 
Directive  5000.35  FAR  subpart  1  J. 

Subpart  207.1— Acquisition  Plans 

207.103    Agency-twad  responsibilities. 

(c)(i)  Military  departments  and 
agencies  shall  prepare  written 
acquisition  plans  for — 

(A)  Acquisitions  for  development,  as 
defined  in  FAR  35.001,  when  the  total 
cost  of  all  contracts  for  the  acquisition 
program  is  estimated  at  $5  million  or 
more; 

(B)  Acquisitions  for  production  or 
services  when  the  total  cost  of  all 
contracts  for  the  acquisition  program  is 
estimated  at  $30  million  or  more  for  all 
yfears  or  $15  million  or  more  for  any 
fiscal  year  and 

(C)  Any  other  acquisition  considered 
appropriate  by  the  department  or 
agency. 

(ii)  Written  plans  are  not  required  in 
acquisitions  for  a  final  buy  out  or  one- 
time buy.  The  terms  "final  buy  out"  and 
"one-time  buy"  refer  to  a  single  contract 
which  covers  all  known  present  and 
future  requirements.  This  exception  does 
not  apply  to  a  multiyear  contract  or  a 
contract  with  options  or  phases. 

(d)  Prepare  written  acquisition  plans 
for  acquisition  programs  meeting  the 
thresholds  of  paragraphs  (c)(i)  (A)  and 
(B)  of  this  section  on  a  program  basis. 
Other  acquisition  plans  may  be  written 
on  either  a  program  or  an  individual 
contract  basis. 

(f)  The  program  manager,  or  other 
official  responsible  for  the  program,  has 
overall  responsibihty  for  acquisition 
planning. 

(h)(i)  Apply  design-to-cost 
principles — 

(A)  In  all  major  defense  acquisition 
programs  (DoDD  5000.1,  Defense 
Acquisition),  uinless  exempted  by  the 
Secretary  of  Defense;  and 

(B)  To  the  acquisition  of  systems, 
subsystems,  and  components  below  the 
thresholds  for  major  defense  acquisition 
programs,  to  the  extent  prescribed 
DoDD  5000.1. 

(ii)  Consider  life-cycle-cost  in  all 
acquisitions  of  systems  and  equipment. 
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207.105    Contents  of  written  acquisition 


For  acquisitions  covered  by 
paragraphs  207.103(c)(i)  (A)  and  (B). 
correlate  the  plan  to  the  DoD  Future 
Years  Defense  Program,  applicable 
budget  submissions,  and  the  decision 
coordinating  paper/program 
memorandum,  as  appropriate. 

(a)  Acquisition  background  and 
objectives— {\]  Statement  of  need. 
Include — 

(A)  Applicability  of  a  decision 
coordinating  paper  (DCP).  acquisition 
decision  memorandum,  Defense 
Acquisition  Board  (DAB),  and/or 
internal  service  reviews.  Describe  the 
options  in  the  DCP/acquisition  decision 
memorandum  and  delineate  which 
option  the  acquisition  plan  supports. 

(B)  The  date  approval  for  operational 
use  has  been  or  will  be  obtained.  If 
waivers  are  requested,  describe  the 
need  for  the  waivers. 

(C)  A  milestone  chart  depicting  the 
acquisition  objectives. 

(D)  Milestones  for  updating  the 
acquisition  plan.  Indicate  when  the  plan 
will  be  updated.  Program  managers 
should  schedule  updates  to  coincide 
with  DAB  reviews  and  the  transition 
from  one  phase  to  another  (e.g., 
engineering  and  manufacturing 
development  to  production  and 
deployment). 

(8)  Acquisition  streamlining. 

DoDD  5000.1.  Defense  Acquisition, 
and  DoDI  5000.2.  Defense  Acquisition 
Management  Policies  and  Procedures, 
contain  policy  direction  on  acquisition 
streamlining.  See  MIL-HDBK  248. 
Acquisition  Streamlining,  for  guidance 
on  streamlining  performance 
requirements,  the  technical  package, 
and  the  contract  strategy. 

(b)  Plan  of  action.— (5)  Budgeting  and 
funding.  Include  specific  references  to 
budget  line  items  and  program  elements, 
where  applicable,  estimated  production 
unit  cost,  and  the  total  cost  for 
remaining  production. 

(6)  Product  descriptions.  For 
development  acquisitions,  describe  the 
market  research  efforts  planned  or 
undertaken  to  identify 
nondevelopmental  items,  as  defmed  in 
210.001.  that  could  saUsfy  the 
acquisition  objectives. 

(12)  Logistics  considerations,  [i] 
Describe  the  extent  of  integrated 
logistics  support  planning  to  dale, 
including  references  to  approved  plans. 

(ii)  Discuss  the  mission  profile, 
reliability,  and  maintainability  (R&M) 
program  plan.  R&M  predictions, 
redundancy,  qualified  parts  lists,  parts 
and  material  qualification,  R&M 
requirements  imposed  on  vendors, 
failure  ancilysis,  corrective  action  and 


feedback,  and  R&M  design  reviews  and 
trade-off  studies. 

(iv)  See  DoDD  5000.1,  Defense 
Acquisition,  and  DoDI  5000.2.  Defense 
Acquisition  Management  Policies  and 
Procedures,  for  procedures  on 
standardization  and  on  the  DoD  Parts 
Control  Program.  See  MIL-STD-965, 
Parts  Control  Program,  for  procedures 
on  the  Standardized  Military  Drawing 
Program. 

(S-70)  Describe  the  extent  of 
Computer-Aided  Acquisition  and 
Logistics  Support  (CALS) 
implementation  (see  MIL-HDBK  59, 
Department  of  Defense  Computer-Aided 
Logistics  Support  (CALS)  Program 
Guide,  and  MILr-STI>-1840A.  Automated 
Interchange  of  Technical  Information. 

(17)  Other  considerations — (A) 
Industrial  preparedness  (IP).  10  U.S.C. 
2502(a)(1)  requires  the  department  or 
agency  to  conduct  for  each  major 
defense  acquisition  program  an  analysis 
of  the  capabilities  of  the  defense 
industrial  base  to  develop,  maintain, 
and  support  the  program  (see  DoDD 
4005.1,  Industrial  Preparedness 
Program). 

(1)  Provide  the  program's  IP  strategy 
that  assesses  the  capability  of  the  U.S. 
industrial  base  to  achieve  identified 
surge  and  mobilization  goals.  If  no  IP 
strategy  has  been  developed,  provide 
supporting  rationale  for  this  position. 

(2)  If  in  the  IP  strategy,  the 
development  of  a  detailed  IP  plan  was 
determined  to  be  applicable,  include  the 
plan  by  text  or  by  reference.  If  the 
development  of  Oie  IP  plan  was 
determined  not  to  be  applicable, 
summarize  the  details  of  the  analysis 
forming  the  basis  of  this  decision. 

(3)  If  the  program  involves  peacetime 
and  wartime  hardware  configurations 
which  are  supported  by  logistics  support 
plans,  identify  their  impact  on  the  IP 
plan. 

(B)  Ensure  compliance  with  DoDD 
4210.15,  Hazardous  Material  Pollution 
Prevention. 

207. 106    Additional  requirements  for  major 
systems. 

(b)(1)(A)  The  contracting  officer  is 
prohibited  by  10  U.S.C.  2305(d)(4)(A) 
from  requiring  offers  for  development  or 
production  of  major  systems  that  would 
enable  the  Government  to  use  technical 
data  to  competitively  reprocure  identical 
items  or  components  of  the  system  if  the 
item  or  component  were  developed 
exclusively  at  private  expense,  unless 
the  contracting  officer  determines  that — 

(1)  The  original  supplier  of  the  item  or 
component  will  be  unable  to  satisfy 
program  schedule  or  delivery 
requirements; 


(2)  Proposals  by  the  original  supplier 
of  the  item  or  component  to  meet 
mobilization  requirements  are 
insufficient  to  meet  the  agency's 
mobilization  needs;  or 

(3)  The  Government  is  otherwise 
entitled  to  unlimited  rights  in  technical 
data. 

(B)  If  the  contracting  officer  makes  a 
determination,  under  paragraphs 
(b)(1)(A)  (1)  and  (2)  of  this  section,  for  a 
competitive  solicitation.  10  U.S.C. 
2305(d)(4)(B)  requires  that  the  evaluation 
of  items  developed  at  private  expense 
be  based  on  an  analysis  of  the  total 
value,  in  terms  of  innovative  design,  life- 
cycle  costs,  and  other  pertinent  factors, 
of  incorporating  such  items  in  the 
system. 

Subpart  207.4— Equipment  Lease  or 
Purchase 

207.401    Acquisition  considerations. 

If  the  equipment  will  be  leased  for 
more  than  60  days,  the  requiring  activity 
must  prepare  and  provide  the 
contracting  officer  with  the  justification 
supporting  the  decision  to  lease  or 
purchase. 

PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

Sec. 

208.001  Priorities  for  use  of  Government 
supply  sources. 

208.002  Use  of  other  Covemment  supply  ' 
sources. 

Subpart  208.4— Ordering  from  Federal 
Supply  Schedules 

208.404  Using  schedules. 
208.404-1     Mandatory  use. 
208.404-2    Optional  use. 

208.405  Ordering  office  responsibilities. 
208.405-2    Order  placement. 

Subpart  208.7— Acquisition  from  the  Blind 
and  Other  Severely  Handicapped 

208.705    Procedures. 

Subpart  208.70— Coordinated  Acquisition 

208.7000  Scope  of  subpart. 

208.7001  Definitions. 

208.7002  Assignment  authority. 
208.7002-1     Acquiring  diepartment 

responsibilities. 
208.7002-2    Requiring  department 
responsibilities. 

208.7003  Applicability. 

208.7003-1     Assignments  under  integrated 

materiel  management  (IMM). 
208.7003-2    Assignments  under  coordinated 

acquisition. 

208.7004  Procedures. 

208.7004-1     Purchase  authorization  from 

requiring  department. 
208.7004-2    Acceptance  by  acquiring 

department. 
208.7004-3     Use  of  advance  MIPRs. 
208.7004-4    Cutoff  dates  for  submission  of 

Category  II  MIPRs. 


Sec. 

208.7004-5  Notification  of  inabil; 
obligate  on  Category  II  MIPRi 
208.7004-6  Cancellation  of  requi 
208.7004-7  Termination  for  defai 
208.7004-8  Transportation  fundii 
208.7004-9  Status  reporting. 
208.7004-10    Administrative  costi 

208.7005  MIPRs. 

208.7006  Coordinated  acquisitioi 
assignments. 

Subpart  208.71— Acquisition  for 
Aeronautics  and  Space  Adminisi 
(NASA) 

208.7100  Authorization. 

208.7101  Policy. 

208.7102  Procedures. 

208.7103  Purchase  request  and  a 

208.7104  Changes  in  estimated  t( 

208.7105  Payments. 

Subpart  208.72— Industrial  Preps 
Production  Planning 

208.7201  Definitions. 

208.7202  General. 

208.7203  Authority. 

208.7204  Procedures. 

Subpart  208.73— Use  of  Govemr 
Owned  Precious  Metals 

208.7301  Definitions. 

208.7302  Policy. 

208.7303  Procedures. 

zna  7304  Refined  precious  metal 
208.7305    Contract  clause. 

Authority:  5  U.S.C.  10  U.S.C.  22 
Directive  500035.  FAR  subpart  1.: 

208.001  Priorities  for  use  of  G< 
supply  sources. 

(a)(l)(v)  See  subpart  208.70, 
Coordinated  Acquisition. 

(2)(iii)  Information  on  Gene 
Services  Administration  (GS/ 
schedules  for  maintenance,  re 
rehabilitation  of  personal  pro] 
the  CSA  supply  catalog.  The  I 
personal  property  for  which  C 
Federal  Supply  Service  has  sc 
contracts  for  maintenance,  re] 
or  rehabilitation  are — 

(1)  Furniture  (office,  househ 
quarters,  institutional,  and  ho 
type); 

(2)  Typewriters  (manual,  el( 
electronic): 

(3)  Repair  and  maintenance 
Government  owned  vehicles; 

(4)  Tire  retreading  and  repa 
aircraft).      1 1 

208.002  Use  of  other  Govemm 
sources. 

(f)  Detailed  information  on 
and  critical  materials  in  exce; 
national  stockpile  requiremen 
metals,  ores,  chemicals)  is  avi 
from  the  Defense  National  St( 
Center,  1745  Jefferson  Davis  \ 
Crystal  Square  Bldg  #4.  suite 
Arlington.  VA  22202. 

(g)  Acquire  helium  (Pub.  L  i 
(i)  In  bulk  from — 
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(2)  Proposals  by  the  original  supplier 
of  the  item  or  component  to  meet 
mobilization  requirements  are 
insufficient  to  meet  the  agency's 
mobilization  needs;  or 

(3)  The  Government  is  otherwise 
entitled  to  unlimited  rights  in  technical 
data. 

(B)  If  the  contracting  officer  makes  a 
determination,  under  paragraphs 
{b)(l)(A)  (1)  and  (2)  of  this  section,  for  a 
competitive  solicitation.  10  U.S.C. 
2305(d)(4)(B)  requires  that  the  evaluation 
of  items  developed  at  private  expense 
be  based  on  an  analysis  of  the  total 
value,  in  terms  of  innovative  design,  life- 
cycle  costs,  and  other  pertinent  factors, 
of  incorporating  such  items  in  the 
system. 

Subpart  207.4— Equipment  Lease  or 
Purchase 

207.401    Acquisition  considerations. 

If  the  equipment  will  be  leased  for 
more  than  60  days,  the  requiring  activity 
must  prepare  and  provide  the 
contracting  officer  with  the  justification 
supporting  the  decision  to  lease  or 
purchase. 

PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

208.001  Priorities  for  use  of  Government 
supply  sources. 

208.002  Use  of  other  Government  supply 
sources. 

Subpart  208.4— Ordering  from  Federal 
Suppty  Schedules 

208.404  Using  schedules. 
208.404-1     Mandatory  use. 
208.404-2    Optional  use. 

208.405  Ordering  office  responsibilities. 
208.405-2    Order  placement. 

Subpart  208.7— Acquisition  from  the  Blind 
and  Other  Severely  Handicapped 

208.705    Procedures. 

Subpart  208.70— Coordinated  Acquisition 

208.7000  Scope  of  subpart. 

208.7001  Definitions. 

208.7002  Assignment  authority. 
208.7002-1     Acquiring  department 

responsibilities. 
208.7002-2    Requiring  department 
responsibilities. 

208.7003  Applicability. 

208.7003-1     Assignments  under  integrated 

materiel  management  (IMM). 
208.7003-2    Assignments  under  coordinated 

acquisition. 

208.7004  Procedures. 

208.7004-1     Purchase  authorization  from 

requiring  department. 
208.7004-2    Acceptance  by  acquiring 

department. 
208.7004-3    Use  of  advance  MIPRs. 
208.7004-4    Cutoff  dates  for  submission  of 

Category  II  MIPRs. 


Sec. 

208.7004-5    Notification  of  inability  to 

obligate  on  Category  II  MIPRs. 
208.7004-6    Cancellation  of  requirements. 
208.7004-7    Termination  for  default. 
208.7004-8    Transportation  funding. 
208.7004-9    Status  reporting. 
208.7004-10    Administrative  costs. 
2087005    MIPRs. 
208.7006    Coordinated  acquisition 

assignments. 

Subpart  208.71— Acquisition  for  National 
Aeronautics  and  Space  Administration 
(NASA)  I 

208.7100  Authorization. 

208.7101  Policy. 

208.7102  F>rocedures. 

208.7103  Purchase  request  and  acceptance. 

208.7104  Changes  in  estimated  total  prices. 

208.7105  Payments. 

Subpart  208.72— Industrial  Preparedness 
Production  Planning 

208.7201  Definitions. 

208.7202  General. 

208.7203  Authority. 

208.7204  Procedures. 

Subpart  208.73— Use  of  Government- 
Owned  Precious  Metals 

208.7301  Definitions. 

208.7302  Policy. 

208.7303  Procedures. 

208  7304    Refined  precious  metals. 
208.7305    Contract  clause. 

Authority:  5  U.S.C.  10  U.S.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

208.001  Priorities  for  use  of  Government 
supply  sources. 

(a)(l)(v)  See  subpart  208.70. 
Coordinated  Acquisition. 

(2)(iii)  Information  on  General 
Services  Administration  (GSA) 
schedules  for  maintenance,  repair,  and 
rehabilitation  of  personal  property  is  in 
the  GSA  supply  catalog.  The  types  of 
personal  property  for  which  GSA, 
Federal  Supply  Service  has  schedule 
contracts  for  maintenance,  repair,  and/ 
or  rehabilitation  are — 

(1)  Furniture  (office,  household, 
quarters,  institutional,  and  hospital 
type); 

(2)  Typewriters  (manual,  electric,  and 
electronic): 

(3)  Repair  and  maintenance  of 
Government  owned  vehicles;  and 

(4)  Tire  retreading  and  repair  (except 
aircraft). 

208.002  Use  of  other  Government  supply 
sources. 

(f)  Detailed  information  on  strategic 
and  critical  materials  in  excess  of 
national  stockpile  requirements  (e.g., 
metals,  ores,  chemicals)  is  available 
from  the  Defense  National  Stockpile 
Center,  1745  Jefferson  Davis  Highway, 
Crystal  Square  Bldg  #4,  suite  100, 
Arlington,  VA  22202. 

(g)  Acquire  helium  (Pub.  L  86-777)— 
(I)  In  bulk  from — 


(A)  The  Department  of  Interior 
(Bureau  of  Mines);  or 

(B)  Eligible  private  helium 
distributors.  A  list  of  eligible  private 
helium  distributors  is  maintained  by  the 
Bureau  of  Mines,  Helium  Field 
Operations,  1100  South  Fillmore  Street. 
AmariHo,  TX  79101. 

(ii)  In  cylinders  or  trailers,  from — 

(A)  The  Department  of  Interior 
(Bureau  of  Mines);  or 

(B)  Through  GSA  Federal  Supply 
Schedule  contracts. 

Subpart  208.4 — Ordering  From  Federal 
Supply  Schedules 

208.404  Using  schedules. 

(a)  When  a  schedule  lists  both  foreign 
and  domestic  items  that  will  meet  the 
needs  of  the  requiring  activity,  the 
ordering  office  must  apply  the 
procedures  of  part  225  and  FAR  part  25, 
Foreign  Acquisition.  When  purchase  of 
an  item  of  foreign  origin  is  specifically 
required,  the  requiring  activity  must 
furnish  the  ordering  office  sufficient 
information  to  permit  the  determinations 
required  by  part  225  and  FAR  part  25  to 
be  made. 

208.404-1    Mandatory  use. 

The  DoD  will  not  be  a  mandatory  user 
of  any  schedule  unless  individual  DoD 
activities  elect  to  provide  annual 
requirements  estimates  to  GSA  and 
become  mandatory  users.  Examples  of 
areas  where  this  approach  may  be 
applied  are: 

(1)  Group  68 — gases  and  chemicals; 

(2)  Group  26 — pneumatic  tires  and 
inner  tubes; 

(3)  Maintenance,  repair,  and/or 
rehabilitation  of  personal  property;  and 

(4)  "Just-in-time"  arrangements  for 
delivery  of  material  directly  from 
vendors  to  users. 

208.404-2    Optional  use. 

Make  maximum  use  of  the  schedules. 
Other  procedures  may  be  used  if  further 
competition  is  judged  to  be  in  the  best 
interest  of  the  Government  in  terms  of 
quality,  responsiveness,  or  cost. 

208.405  Ordering  office  responsibilities. 

208.405-2    Order  placement 

(1)  Ordering  offices  may  use  DD  Form 
1155,  Order  for  Supplies  or  Services,  to 
order  items  from  schedules. 

(2)  Orders  may  be  placed  orally  if — 
(i)  The  order  does  not  exceed  the 

small  purchase  threshold  at  FAR  13.000; 

(ii)  "The  contractor  agrees  to  furnish  a 
delivery  ticket  for  each  shipment  under 
the  order  (in  the  number  of  copies 
required  by  the  ordering  office).  The 
ticket  must  include  the — 

(A)  Contract  number 


(B)  Order  number  under  the  contract; 

(C)  Date  of  order; 

(D)  Name  and  title  of  person  placing 
order 

(E)  Itemized  listing  of  supplies  or 
services  furnished;  and 

(F)  Date  of  delivery  or  shipment, 
(iii)  Invoicing  procedures  are  agreed 

upon.  Optional  methods  of  submitting 
invoices  for  payment  are  permitted,  such 
as — 

(A)  An  individual  invoice  with  a 
receipted  copy  of  the  delivery  ticket; 

(B)  A  summarized  monthly  invoice 
covering  all  oral  orders  made  during  the 
month,  with  receipted  copies  of  the 
delivery  tickets  (this  option  is  preferred 
if  there  are  many  oral  orders);  or 

(C)  A  contracting  officer  statement 
that  the  Government  has  received  the 
supplies. 

(3)  For  purchases  where  cash  payment 
is  an  advantage,  the  use  of  imprest 
funds  (see  FAR  13.4)  is  authorized 
when — 

(i)  The  order  does  not  exceed  the 
threshold  at  FAR  13.404(a);  and 

(ii)  The  contractor  agrees  to  the 
procedure. 

Subpart  208.7— Acquisition  From  the 
Blind  and  Other  Severely  Handicapped 

208.705    Procedures. 

Ordering  offices  may  use  DD  Form 
1155,  Order  for  Supplies  or  Services,  to 
place  orders  with  central  nonprofit 
agencies  or  workshops. 

Subpart  208.70 — Coordinated 
Acquisition 

208.7000  Scope  of  subpart. 

This  subpart  prescribes  policy  and 
procedures  for  acquisition  of  items  for 
which  contracting  responsibility  is 
assigned  to  one  or  more  of  the 
departments/agencies  or  the  General 
Services  Administration.  Contracting 
responsibility  is  assigned  through — 

(a)  The  Coordinated  Acquisition 
Program  (commodity  assignments  are 
listed  in  Appendix  B);  or 

(b)  The  Integrated  Materiel 
Management  Program  (assignments  are 
in  DoD  4140.26-M,  Integrated  Materiel 
Management  for  Consumable  Items). 

208.7001  Definitions. 

For  purposes  of  this  subpart — 
Acquiring  department  means  the 
department,  agency,  or  General  Services 
Administration  which  has  contracting 
responsibility  under  the  Coordinated 
Acquisition  Program. 

Integrated  materiel  management 
means  assignment  of  acquisition 
management  responsibility  to  one 
department,  agency,  or  the  General 
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Service  Administration  for  all  of  DoD's 
requirements  for  the  assigned  item. 
Acquisition  management  normally 
includes  computing  requirements, 
funding,  budgeting,  storing,  issuing, 
cataloging,  standardizing,  and 
contracting  functions. 

Requiiing  departwent  means  the 
department  or  agency  which  has  the 
requirement  for  an  item. 

208.7002    Assignment  authority. 

(a)  Under  the  DoD  Coordinated 
Acquisition  Program,  contracting 
responsibility  for  certain  commodities  is 
assigned  to  a  single  department,  agency, 
or  the  General  Services  Administration 
(GS.A).  Commodity  assignmeiits  are 
made — 

(1)  To  the  departments  and  agencies, 
by  the  Assistant  Secretary  of  Defense 
(Production  and  Logistics): 

(2)  To  the  GSA,  fhiough  agreement 
with  GSA,  by  the  Assistant  Secretary  of 
Defense  (Production  a  -.d  Logistics); 

(3)  Outs'de  the  continental  United 
States,  by  the  Unified  Com^^i.anders;  and 

(4)  For  acquisitions  to  be  made  in  the 
United  States  for  commodities  not 
assigned  under  paragraphs  (a)  (1).  (2),  or 
(3)  of  tiiis  section,  by  agreement  of 
agency  heads  (10  U.S.C.  2308). 

(i)  Agreement  may  be  on  either  a  one- 
time or  a  continuing  basis.  The 
submission  of  a  military 
interdepartmental  purchase  request 
(MIPR)  by  a  requiring  activity  and  its 
acceptance  by  the  contracting  activity  of 
another  department,  even  though  based 
on  an  oral  communication,  constitutes  a 
one-time  agreement. 

(ii)  Consider  repetitive  delegated 
acquisition  responsibilities  for 
coordinated  acquisition  assignment.  If 
not  considered  suitable  for  coordinated 
acquisition  assigiunent,  formalize 
continuing  agreements  and  distribute 
them  to  all  activities  concerned. 

(b)  Under  the  Integrated  Materiel 
Management  Program,  assignments  are 
made  by  the  Assistant  Secretary  of 
Defense  (Production  and  Logistics) — 

(1)  To  the  departments  and  agencies; 
and 

(2)  To  the  GSA,  through  agreement 
with  GSA. 

208.7002-1     Acquiring  department 
responsibilities. 

The  acquiring  department  generally  is 
responsible  under  coordinated 
acquisition  for — 

(a)  Op>erational  aspects  of  acquisition 
planning  (Phasing  the  submission  of 
requirements  to  contracting, 
ccnsohdating  or  dividing  requirements, 
analyzing  the  market,  and  determining 
patterns  for  the  phased  placement  of 
orders  to  avoid  unnecessary  production 


fluctuations  and  meet  the  needs  of 
requiring  departments  at  the  lowest 
price); 

(b)  Purchasing; 

(c)  Performing  or  assigning  contract 
administration,  including  follow  up  and 
expediting  of  inspection  and 
transportation;  and 

(d)  Obtaining  licenses  under  patents 
and  settling  patent  infringement  claims 
arising  out  of  the  acquisition.  (Acquiring 
departments  must  obtain  approval  from 
the  department  whose  funds  are  to  be 
charged  for  obtaining  licenses  or  settling 
claims.) 

208.7002-2    Requiring  department 
resoonslbilities. 

The  requiring  department  is 
responsible  for — 

(a)  Ensuring  compliance  with  the 
order  of  priority  in  FAR  8.001  for  use  of 
Government  supply  sources  before 
submitting  a  requirement  to  the 
acquiring  department  for  contracting 
action. 

(b)  Providing  the  acquiring 
department — 

(1)  The  complete  and  certified 
documentation  required  by  FAR  6.30»- 
2(b).  A  requiring  department  official, 
equivalent  to  the  appropriate  level  in 
FAR  6.304.  must  approve  the 
documentation  before  submission  of  the 
military  interdepartmental  piirchase 
request  (MIPR)  to  the  acquiring 
department; 

(2)  Any  additional  supporting  data 
which  the  acquiring  department 
contracting  officer  requests  (e.g.,  the 
results  of  any  market  survey  or  why 
none  was  conducted,  and  actions  the 
requiring  department  will  take  to 
overcome  barriers  to  competition  in  the 
future); 

(3)  The  executed  determination  and 
findings  required  by  FAR  6.302-7(c)(l); 

(4)  When  a  requiring  department 
requests  an  acquiring  department  to 
contract  for  supplies  or  services  using 
full  and  open  competition  after 
exclusion  of  sources,  all  data  required 
by  FAR  6.202(b)(2); 

(5)  When  the  requiring  department 
specifies  a  foreign  end  product,  any 
determinations  required  by  part  225  or 
FAR  part  25; 

(6)  A  complete  definition  of  the 
requirements,  including  a  list  (or  copies) 
of  specifications,  drawings,  and  other 
data  required  for  the  acquisition.  The 
requiring  department  need  not  furnish 
Federal,  military,  departmental,  or  other 
specifications  or  drawings  or  data  which 
are  available  to  the  acquiring 
department; 

(7)  Justification  required  by  FAR 
17.205(a)  for  any  option  quantities 
requested; 


(8)  A  statement  as  to  whether  used  or 
reconditioned  material,  former 
Government  surplus  property,  or 
residual  inventory  will  be  acceptable, 
and  if  so — 

(i)  A  list  of  any  supplies  that  need  not 
be  new;  and 

(ii)  The  basis  for  determining  the 
acceptability  of  such  supplies,  including 
an  analysis  of  the  factors  at  FAR 
10.010(b); 

(9)  A  statement  as  to  whether  the 
acquiring  department  may  exceed  the 
total  MIPR  estimate,  and  if  so,  by  what 
amount; 

(10)  Unless  otherwise  agreed  between 
the  departments,  an  original  and  six 
copies  of  each  MIPR  and  its  attachments 
(except  specifications,  drawings,  and 
other  data);  and 

(11)  A  list  of  all  persons  who  have  had 
access  to  proprietary  or  source  selection 
information  (see  FAR  3.104-9(e)). 

208.7003    Applicability. 

208.7003-1    Assignments  under  integrated 
materiel  management  (IMM). 

(a)  All  items  assigned  for  IMM  must 
be  acquired  from  the  IMM  manager 
except — 

(1)  Items  purchased  under 
circumstances  of  unusual  and 
compelling  urgency  as  defined  in  FAR 
6.302-2.  After  such  a  purchase  is  made, 
the  requiring  department  must  send  one 
copy  of  the  contract  and  a  statement  of 
the  emergency  to  the  IMM  manager. 

(2)  Items  the  IMM  manager  assigns  a 
supply  system  code  for  local  purchase; 

(3)  When  purchase  by  the  requiring 
department  is  in  the  best  interest  of  the 
Government  in  terms  of  the  combination 
of  quahfy.  timeliness,  and  cost  that  best 
meets  the  requirement.  This  exception 
does  not  apply  to  items — 

(i)  Necessary  for  war  reserve  or  war 
mission  requirements,  required  for  unit 
deployment  or  to  support  the  industrial 
base; 

(ii)  Directly  related  to  the  operation  of 
a  weapon  system  or  its  support 
equipment; 

(iii)  With  special  security 
characteristics;  or 

(iv)  Which  are  dangerous  (e.g.. 
explosives,  munitions). 

(b)  When  an  item  assigned  for  IMM  is 
to  be  acquired  by  the  requiring 
department  under  paragraph  (a)(3)  of 
this  subsection,  the  contractiiig  officer 
must — 

(1)  Document  the  contract  file  with  a 
statement  of  the  specific  advantage  of 
local  purchase  for  an  acquisition  over 
$100  per  line  item;  and 

(2)  Obtain  a  waiver  from  the  IMM 
manager  for  an  acquisition  over  $5,000 
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per  line  item,  if  the  IMM  assigi 
to  GSA,  the  Defense  Logistics 
(DLA),  or  the  Army  Tank-Autc 
Command  (TACOM).  Submit  i 
for  waiver  to — 

(i)  For  GSA:  Commissioner  ( 
Federal  Supply  Service,  Wash 
20406. 

(ii)  For  DLA:  Director.  Defer 
Logistics  Agency.  ATTN:  DLA 
Alexandria,  VA  22304-6100. 

(iii)  For  TACOM:  U.S.  Army 
Automotive  Command,  ATTN 
FHC.  Warren,  MI  48397-5000. 

208.7003-2  Assignments  under 
coordinated  acquisition. 

Requiring  departments  must 
the  acquiring  department  all  C( 
requirements  for  items  assigne 
coordinated  acquisition,  excep 

(a)  Items  obtained  through  tl 
in  FAR  8.001(a)(1)  (i)  through  ( 

(b)  Items  obtained  under  20{ 
1(a): 

(c)  Small  dollar  requirement 
excess  of  the  small  purchase  tl 
in  FAR  13.000,  when  contractii 
requiring  department  is  in  the 
interest  of  the  Government; 

(d)  In  an  emergency.  When  { 
emergency  purchase  is  made,  I 
requiring  department  must  sen 
copy  of  the  contract  and  a  stat 
the  emergency  to  the  contract! 
of  the  acquiring  department; 

(e)  Requirements  for  which  t 
acquiring  department's  contrai 
activity  delegates  contracting  i 
to  the  requiring  department; 

(f)  Items  in  a  research  and 
development  stage  (as  describ 
part  35).  Under  this  exception, 
military  departments  may  coni 
research  and  development  req 
including  quantities  for  testing 
and  items  undergoing  in-servic 
evaluation  (not  yet  in  actual  pi 
but  beyond  prototype).  Genera 
exception  applies  only  when  n 
and  development  funds  are  U8( 

(g)  Items  peculiar  to  nuclear 
material  where  design  characti 
test-inspection  requirements  ai 
controlled  by  the  Department  ( 
(DoE)  or  by  DoD  to  ensure  relii 
nuclear  weapons. 

(1)  This  exception  applies  to 
designed  for  and  peculiar  to  ni 
ordnance  regardless  of  agency 
or  to  any  item  which  requires  t 
inspection  conducted  or  contro 
DoE  or  DoD. 

(2)  This  exception  does  not  c 
items  used  for  both  nuclear  ore 
and  other  purposes  if  the  items 
subject  to  the  special  testing  pi 
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(8)  A  statement  as  to  whether  used  or 
reconditioned  material,  former 
Government  surplus  property,  or 
residual  inventory  will  be  acceptable, 
and  if  so — 

(i)  A  list  of  any  supplies  that  need  not 
be  new;  and 

(ii)  The  basis  for  determining  the 
acceptability  of  such  supplies,  including 
an  analysis  of  the  factors  at  FAR 
10.010(b); 

(9)  A  statement  as  to  whether  the 
acquiring  department  may  exceed  the 
total  MIPR  estimate,  and  if  so,  by  what 
amount; 

(10)  Unless  otherwise  agreed  between 
the  departments,  an  original  and  six 
copies  of  each  MIPR  and  its  attachments 
(except  specifications,  drawings,  and 
other  data);  and 

(11)  A  list  of  all  persons  who  have  had 
access  to  proprietary  or  source  selection 
information  (see  FAR  3.104-9(e)). 

208.70C3    Applicability. 

208.7003-1    Assignments  under  integrated 
materiel  management  (IMM). 

(a)  All  items  assigned  for  IMM  must 
be  acquired  from  the  IMM  manager 
except — 

(1)  Items  purchased  under 
circumstances  of  unusual  and 
compelling  urgency  as  defined  in  FAR 
6.302-2.  After  such  a  purchase  is  made, 
the  requiring  department  must  send  one 
copy  of  the  contract  and  a  statement  of 
the  emergency  to  the  IMM  manager. 

(2)  Items  the  IMM  manager  assigns  a 
supply  system  code  for  local  purchase; 

(3)  When  purchase  by  the  requiring 
department  is  in  the  best  interest  of  the 
Government  in  terms  of  the  combination 
of  quality,  timeliness,  and  cost  that  best 
meets  the  requirement.  This  exception 
does  not  apply  to  items — 

(i)  Necessary  for  war  reserve  or  war 
mission  requirements,  required  for  unit 
deployment,  or  to  support  the  industrial 
base; 

(ii)  Directly  related  to  the  operation  of 
a  weapon  system  or  its  support 
equipment; 

(iii)  With  special  security 
characteristics;  or 

(iv)  Which  are  dangerous  (e.g., 
explosives,  munitions). 

(b)  When  an  item  assigned  for  IMM  is 
to  be  acquired  by  the  requiring 
department  under  paragraph  (a)(3)  of 
this  subsection,  the  contractiiig  officer 
must — 

(1)  Document  the  contract  file  widi  a 
statement  of  the  specific  advantage  of 
local  purchase  for  an  acquisition  over 
$100  per  line  item;  and 

(2)  Obtain  a  waiver  from  the  IMM 
manager  for  an  acquisition  over  $5,000 


per  line  item,  if  the  IMM  assignment  is 
to  GSA,  the  Defense  Logistics  Agency 
(DLA),  or  the  Army  Tank-Automotive 
Command  (TACOM).  Submit  requests 
for  waiver  to — 

(i)  For  GSA:  Commissioner  (F), 
Federal  Supply  Service,  Washington,  DC 
20406. 

(ii)  For  DLA:  Director.  Defense 
Logistics  Agency,  ATTN:  DLA-OS, 
Alexandria,  VA  22304-6100. 

(iii)  For  TACOM:  U.S.  Army  Tank- 
Automotive  Command,  ATTN:  AMSTA- 
FHC.  Warren,  MI  48397-5000. 

208.7003-2    Assignments  under 
coordinated  acquisition. 

Requiring  departments  must  submit  to 
the  acquiring  department  all  contracting 
requirements  for  items  assigned  for 
coordinated  acquisition,  except — 

(a)  Items  obtained  through  the  sources 
in  FAR  8.001(a)(1)  (i)  through  (vii); 

(b)  Items  obtained  under  208.7003- 
1(a): 

(c)  Small  dollar  requirements  not  in 
excess  of  the  small  purchase  threshold 
in  FAR  13.000,  when  contracting  by  the 
requiring  department  is  in  the  best 
interest  of  the  Government; 

(d)  In  an  emergency.  When  an 
emergency  purchase  is  made,  the 
requiring  department  must  send  one 
copy  of  the  contract  and  a  statement  of 
the  emergency  to  the  contracting  activity 
of  the  acquiring  department; 

(e)  Requirements  for  which  the 
acquiring  department's  contracting 
activity  delegates  contracting  authority 
to  the  requiring  department; 

(f)  Items  in  a  research  and 
development  stage  (as  described  in  FAR 
part  35).  Under  this  exception,  the 
military  departments  may  contract  for 
research  and  development  requirements, 
including  quantities  for  testing  purposes 
and  items  undergoing  in-service 
evaluation  (not  yet  in  actual  production, 
but  beyond  prototype).  Generally,  this 
exception  applies  only  when  research 
and  development  funds  are  used. 

(g)  Items  peculiar  to  nuclear  ordnance 
material  where  design  characteristics  or 
test-inspection  requirements  are 
controlled  by  the  Department  of  Energy 
(DoE)  or  by  DoD  to  ensure  reliability  of 
nuclear  weapons. 

(1)  This  exception  applies  to  all  items 
designed  for  and  peculiar  to  nuclear 
ordnance  regardless  of  agency  confrol, 
or  to  any  item  which  requires  test  or 
inspection  conducted  or  controlled  by 
DoE  or  DoD. 

(2)  This  exception  does  not  cover 
items  used  for  both  nuclear  ordnance 
and  other  purposes  if  the  items  are  not 
subject  to  the  special  testing  procedures. 


(h)  Items  to  be  acquired  under  FAR 
6.302-6  (national  security  requires 
limitation  of  sources); 

(i)  Items  to  be  acquired  under  FAR 
6.302-1  (supplies  available  only  from  the 
original  source  for  follow-on  contract); 

(j)  Items  directly  related  to  a  major 
system  and  which  are  design  controlled 
by  and  acquired  from  either  the  system 
manufacturer  or  a  manufacturer  of  a 
major  subsystem; 

(k)  Items  subject  to  rapid  design 
changes,  or  to  continuous  redesign  or 
modification  during  the  production  and/ 
or  operational  use  phases,  which  require 
continual  contact  between  industry  and 
the  requiring  department  to  ensure  that 
the  item  meets  the  requirements: 

(1)  This  exception  permits  the 
requiring  department  to  contract  for 
items  of  highly  unstable  design.  For  use 
of  this  exception,  it  must  be  clearly 
impractical,  both  technically  and 
contractually,  to  refer  the  acquisition  to 
the  acquiring  department.  Anticipation 
that  contracting  by  negotiation  will  be 
appropriate,  or  that  a  number  of  design 
changes  may  occur  during  contract 
performance  is  not  in  itself  sufficient 
reason  for  using  this  exception. 

(2]  This  exception  also  applies  to 
items  requiring  compatibility  testing, 
provided  such  testing  requires  continual 
contact  between  industry  and  the 
requiring  department; 

(1)  Containers  acquired  only  with 
items  for  which  they  are  designed; 

(m)  One-time  buy  of  a  noncataloged 
item. 

(1)  This  exception  permits  the 
requiring  departments  to  contract  for  a 
nonrecurring  requirement  for  a 
noncataloged  item.  This  exception  could 
cover  a  part  or  component  for  a 
prototype  which  may  be  stock  numbered 
at  a  later  date. 

(2)  This  exception  does  not  permit 
acquisitions  of  recurring  requirements 
for  an  item,  based  solely  on  the  fact  that 
the  item  is  not  stock  numbered,  nor  may 
it  be  used  to  acquire  items  which  have 
only  slightly  different  characteristics 
than  previously  cataloged  items. 

208.7004    Procedures. 

208.7004-1     Purchase  authorization  from 
requiring  departn)ent. 

(a)  Requiring  departments  send  their 
requirements  to  acquiring  departments 
on  either  a  DD. Form  448,  Military 
Interdepartmental  Purchase  Request 
(MIPR),  or  a  DD  Form  416,  Requisition 
for  Coal,  Coke  or  Briquettes.  A  MIPR  or 
a  DD  Form  416  is  the  acquiring 
department's  authority  to  acquire  the 
supplies  or  services  on  behalf  of  the 
requiring  department. 


(b)  The  acquiring  department  is 
authorized  to  create  obligations  against 
the  funds  cited  in  a  MIPR  without 
further  referral  to  the  requiring 
department.  The  acquiring  department 
has  no  responsibility  to  determine  the 
validity  of  a  stated  requirement  in  an 
approved  MIPR.  but  it  should  bring 
apparent  errors  in  the  requirement  to  the 
attention  of  the  requiring  department. 

(c)  Changes  that  affect  the  contents  of 
the  MIPR  must  be  processed  as  a  MIPR 
amendment  regardless  of  the  status  of 
the  MIPR  The  requiring  department  may 
initially  transmit  changes  electronically 
or  by  some  other  expedited  means,  but 
must  confirm  changes  by  a  MIPR 
amendment. 

(dj  The  requiring  department  must 
submit  requirements  for  additional  line 
items  of  supplies  or  services  not 
provided  for  in  the  original  MIPR  as  a 
new  MIPR.  The  requiring  department 
may  use  a  MIPR  amendment  for 
increased  quantifies  only  if — 

(1)  The  original  MIPR  requirements 
have  not  been  released  for  solicitation: 
and 

(2)  The  acquiring  department  agrees. 

208.7004-2    Acceptance  by  acquiring 
department 

(a)  Acquiring  departments  formally 
accept  a  MIPR  by  DD  Form  448-2. 
Acceptance  of  MIPR,  as  soon  as 
practicable,  but  no  later  than  30  days 
after  receipt  of  the  MIPR.  If  the  30  day 
time  limit  cannot  be  met,  the  acquiring 
department  must  inform  the  requiring 
department  of  the  reason  for  the  delay, 
and  the  anticipated  date  the  MIPR  will 
be  accepted.  The  acquiring  department 
must  accept  MIPRs  in  writing  before 
expiration  of  the  funds. 

(b)  The  acquiring  department  in 
accepting  a  MIPR  will  determine 
whether  to  use  Category  I  (reimbursable 
funds  citation)  or  Category  II  (direct 
funds  citation)  methods  of  funding. 

(1)  Category  I  method  of  funding  is 
used  under  the  following  circumstances 
and  results  in  citing  the  funds  of  the 
acquiring  department  in  the  confract — 

(i)  Delivery  is  from  existing 
inventories  of  the  acquiring  department; 

(ii)  Delivery  is  by  diversion  from 
existing  contracts  of  the  acquiring 
department; 

(iii)  Production  or  assembly  is  through 
Government  work  orders  in 
Government-owned  plants; 

(iv)  Production  quantities  are 
allocated  among  users  from  one  or  more 
contracts,  and  the  identification  of 
specific  quantities  of  the  end  item  to 
individual  contracts  is  not  feasible  at 
the  time  of  MIPR  acceptance; 
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(v)  Acquisition  of  the  end  items 
involves  separate  acquisition  of 
components  to  be  assembled  by  the 
acquiring  department: 

(vi)  Payments  will  be  made  without 
reference  to  deliveries  of  end  items  (e.g.. 
cost-reimbursement  type  contracts  and 
fixed  price  contracts  with  progress 
payment  clauses);  or 

(vii)  Category  II  method  of  funding  is 
not  feasible  and  economical. 

(2)  Category'  II  method  of  funding  is 
used  in  circumstances  other  than  those 
in  paragraph  (b)(1)  of  this  subsection. 
Category  II  funding  results  in  citation  of 
the  requiring  department's  funds  and 
MIPR  number  in  the  resultant  contract. 

(c)  When  the  acquiring  departments 
accepts  a  MIPR  for  Category  1  funding— 

(1)  The  DD  Form  448-2.  Acceptance  of 
MIPR,  is  the  authority  for  the  requiring 
department  to  record  the  obligation  of 
funds; 

(2)  The  acquiring  department  will 
annotate  the  DD  Form  448-2  if 
contingencies,  price  revisions,  or 
variations  in  quantities  are  anticipated. 
The  acquiring  department  will 
periodically  advise  the  requiring 
department,  prior  to  submission  of 
billings,  of  any  changes  in  the 
acceptance  figure  so  that  the  requiring 
department  may  issue  an  amendment  to 
the  MIPR.  and  the  recorded  obligation 
may  be  adjusted  to  reflect  the  current 
price; 

(3)  If  the  acquiring  department  does 
not  qualify  the  acceptance  of  a  MIPR  for 
anticipated  contingencies,  the  price  on 
the  acceptance  will  be  final  and  will  be 
billed  at  time  of  delivery; 

(4)  Upon  receipt  of  the  final  billing  (SF 
1080.  Voucher  for  Transferring  Funds), 
the  requiring  department  may  adjust  the 
fiscal  records  accordingly  without 
authorization  from  or  notice  to  the 
acquiring  department. 

(d)  When  the  MIPR  is  accepted  for 
Category  U  funding,  a  conformed  copy 
of  the  contract  (see  204.802(l)(ii))  is  the 
authority  to  record  the  obligation.  When 
all  awards  have  been  placed  to  satisfy 
the  total  MIPR  requirement,  any  unused 
funds  remaining  on  the  MIPR  become 
excess  to  the  acquiring  department.  The 
acquiring  department  will  immediately 
notify  the  requiring  department  of  the 
excess  funds  by  submitting  an 
Acceptance  of  MIPR  (DD  Form  448-2). 
This  amendment  is  authorization  for  the 
requiring  department  to  withdraw  the 
funds.  The  acquiring  department  is 
prohibited  from  further  use  of  such 
excess  funds. 

(e)  When  the  acquiring  department 
requires  additional  funds  to  complete 
the  contracting  action  for  the  requiring 
department,  the  request  for  additional 
funds  must  identify  the  exact  items 


involved,  and  the  reason  why  additional 
funds  are  required.  The  requiring 
department  shall  act  quickly  to — 

(1)  Provide  the  funds  by  an 
amendment  of  the  MIPR;  or 

(2)  Reduce  the  requirements, 
(f)  The  accepting  activity  of  the 

acquiring  department  shall  remain 
responsible  for  the  MIPR  even  though 
that  activity  may  split  the  MIPR  into 
segments  for  action  by  other  contracting 
activities. 

206.7004-3    Use  of  advance  MIPRs. 

(a)  An  advance  MIPR  is  an  unfunded 
MIPR  provided  to  the  acquiring 
department  in  advance  of  the  funded 
MIPR  so  that  initial  steps  in  planning  the 
contract  action  can  begin  at  an  earlier 
date. 

(b)  In  order  to  use  an  advance  VflPR. 
the  acquiring  department  and  the 
requiring  department  must  agree  that  its 
use  will  be  beneficial.  The  departments 
may  execute  a  blanket  agreement  to  use 
advance  MIPRs. 

(c)  The  requiring  department  shall  not 
release  an  advance  MIPR  to  the 
acquiring  department  without  obtaining 
proper  internal  approval  of  the 
requirement. 

(d)  When  advance  MIPRs  are  used, 
mark  "ADVANCE  MIPR"  prominently 
on  the  DD  Form  448. 

(e)  For  urgent  requirements,  the 
advance  MIPR  may  be  transmitted 
electronically. 

(f)  On  the  basis  of  an  advance  MIPR. 
the  acquiring  department  may  take  the 
initial  steps  toward  awarding  a  contract, 
such  as  obtaining  internal  coordination 
and  preparing  an  acquisition  plan. 
Acquiring  departments  may  determine 
the  extent  of  these  initial  actions  but 
shall  not  award  contracts  on  the  basis  of 
advance  MIPRs. 

2M.7004-4    CutoH  dates  for  submission  of 
Category  II  MIPRs. 

(a)  Unless  otherwise  agreed  between 
the  departinents.  May  Jl  is  the  cutoff 
date  for  the  receipt  of  MIPRs  citing 
expiring  appropriations  which  must  be 
obligated  by  September  30  of  that  fiscal 
year.  If  circumstances  arise  which 
require  the  submission  of  MIPRs  citing 
expiring  appropriations  after  the  cutoff 
date,  the  requiring  department  will 
communicate  with  the  acquiring 
department  before  submission  to  find 
out  whether  the  acquiring  department 
can  execute  a  contract  or  otherwise 
obligate  the  funds  by  the  end  of  the 
fiscal  year.  Acquiring  departments  will 
make  every  effort  to  obligate  funds  for 
all  such  MIPRs  accepted  after  the  cutoff 
date.  However,  acceptance  of  a  late 
MIPR  does  not  constitute  assurance  by 


the  acquiring  department  that  all  such 
funds  will  be  obligated. 

(b)  Nothing.in  these  instructions  is 
intended  to  restrict  the  processing  of 
MIPRs  when  the  acquiring  department  is 
capable  of  executing  contracts  or 
otherwise  obligating  funds  before  the 
end  of  the  fiscal  year. 

(c)  The  May  31  cutoff  date  does  not 
apply  to  MIPRs  citing  continuing 
appropriations. 

208.7004-5    Notification  of  Inability  to 
obUgate  on  Category  II  MtPRs. 

On  August  1.  the  acquiring 
department  will  advise  the  requiring 
department  of  any  Category  II  MIPRs  on 
hand  citing  expiring  appropriations  they 
will  be  unable  to  obligate  prior  to  the 
fund  expiration  date.  If  an  unforeseen 
situation  develops  after  August  1  which 
will  prevent  execution  of  a  contract,  the 
acquiring  department  will  notify  the 
requiring  department  as  quickly  as 
possible  and  retiim  the  MIPR.  The  letter 
of  transmittal  returning  the  MIPR  will 
authorize  purchase  by  the  requiring 
department  and  state  the  reason  that  the 
acquisition  could  not  be  accomplished. 

208.7004-6    CanceUatlon  of  requirements. 

(a)  Category  I  MIPRs.  The  requiring 
department  will  notify  the  acquiring 
department  by  electronic  or  other 
immediate  means  when  cancelling  all  or 
part  of  the  supplies  or  services 
requested  in  the  MIPR.  Within  30  days, 
the  acquiring  department  will  notify  the 
requiring  department  of  the  quantity  of 
items  available  for  termination  and  the 
amount  of  funds  in  excess  of  the 
estimated  settlement  costs.  Upon  receipt 
of  this  information,  the  requiring 
department  will  issue  a  MIPR 
amendment  to  reduce  the  quantities  and 
funds  accordingly. 

(b)  Category  II  MIPRs.  The  requiring 
department  will  notify  the  acquiring 
department  electronically  or  by  other 
immediate  means  when  cancelling  all  or 
any  part  of  the  supplies  or  services 
requested  in  the  MIPR. 

(1)  If  the  acquiring  department  has  not 
entered  into  a  contract  for  the  supplies 
or  services  to  be  cancelled,  the  acquiring 
department  will  immediately  notify  the 
requiring  department.  Upon  receipt  of 
such  notification,  the  requiring 
department  shall  initiate  a  MIPR 
amendment  to  revoke  the  estimated 
amount  shown  on  the  original  MIPR  for 
the  cancelled  items. 

(2)  If  the  items  to  be  cancelled  have 
already  been  placed  under  contract —  (i) 
As  soon  as  practicable,  but  in  no  event 
more  than  45  days  after  receipt  of  the 
cancellation  notice  from  the  requiring 
department,  the  contracting  officer  shall 


issue  a  termination  data  letter 
requiring  department  (original 
copies)  containing,  as  a  minim 
information  in  Table  8-1.  Tern 
Data  Letter. 

(ii)  The  termination  contract 
(TCO)  will  review  the  proceed 
least  every  60  days  to  reasses; 
Government's  probable  obliga 
any  additional  funds  are  exces 
probable  settlement  requireme 
it  appears  that  previous  releas 
excess  funds  will  result  in  a  si 
the  amount  which  will  be  requ 
settlement,  the  TCO  will  prom 
the  contracting  office  which  w 
the  termination  data  letter.  Th 
requiring  department  will  proc 
MIPR  amendment  to  reflect  Ihi 
reinstatement  of  funds  within 
after  receiving  the  amended  te 
data  letter. 

(iii)  Upon  receipt  of  a  copy  c 
termination  settlement  agreem 
requiring  department  will  prep 
MIPR  amendment,  if  required, 
any  remaining  excess  funds. 

Table  8-1.  Termination  Dat 

SUBJECT:  Termination  Data  Re. 

Contract  No. 

Terminaton  No. 

Contract 


(a)  As  termination  action  is  now  in  pn 
above  contract,  tt>e  follomng  mfom' 
mrtted: 

(1)  Brief  Descrption  of  items  terminal 

(2)  You  are  rvotified  Uiat  the  sum  of 
available  for  release  urxSer  the  sub 
This    sum    represents    tne    differer 

$ ,  the  vai'je  of  items  terrr 

the  contract  and  S .  estima 

quired  for  settlement  of  ttie  terminj 
The  estrmated  amount  available  k 
allocated  by  tt>e  appropriations  cited 
tract  as  follovirs: 

MIPR  NO.      ..  ACCOUNTING 

TION AMOUNT        

Totdl  available  for  release  at  this  tlr 

(b)  Request  you  fonmrd  an  amendn 

.  on  DD  Form  448-2  to  r« 
duced  quantity  and  amount  of  luods 
release. 

(c)  PeriodK  reviews  (not  less  than  60 
made  as  termination  proceedings  pr 
determine  the  Government's  probat 


Contracting  Officer 


208.7004-7    Termination  for  defi 

(a)  When  the  acquiring  depa 
terminates  a  contract  for  defau 
will  ask  the  requiring  departnn 
supplies  or  services  to  be  term 
still  required  so  that  repurchas 
can  be  started. 

(b)  The  requiring  departmeni 
deubligate  funds  on  a  contract 
terminated  for  default  until  rec 
settlement  modification  or  otht 
evidence  from  the  acquiring  de 
authorizing  release  of  funds. 
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the  acquiring  department  that  all  such 
funds  will  be  obligated. 

(b)  Nothing.in  these  instructions  is 
intended  to  restrict  Lhe  processing  of 
MIPRs  when  the  acquiring  department  is 
capable  of  executing  contracts  or 
otherwise  obligating  funds  before  the 
end  of  the  fiscal  year. 

(c)  The  May  31  cutoff  date  does  not 
apply  to  MIPRs  citing  continuing 
appropriations. 

208.7004-5    Notification  of  inability  to 
obligate  on  Category  II  MtPRs. 

On  August  1,  the  acquiring 
department  will  advise  the  requiring 
department  of  any  Category  II  MIPRs  on 
hand  citing  expiring  appropriations  they 
will  be  unable  to  obligate  prior  to  the 
fund  expiration  date.  If  an  unforeseen 
situation  develops  after  August  1  which 
will  prevent  execution  of  a  contract,  the 
acquiring  department  will  notify  the 
requiring  department  as  quickly  as 
possible  and  return  the  MIPR.  The  letter 
of  transmittal  returning  the  MIPR  will 
authorize  purchase  by  the  requiring 
department  and  state  the  reason  that  the 
acquisition  could  not  be  accomplished. 

208.7004-6    Canceliatlon  Of  requirements. 

(a)  Category'  I  MIPRs.  The  requiring 
department  will  notify  the  acquiring 
department  by  electronic  or  other 
immediate  means  when  cancelling  all  or 
part  of  the  supplies  or  services 
requested  in  the  MIPR.  Within  30  days, 
the  acquiring  department  will  notify  the 
requiring  department  of  the  quantity  of 
items  available  for  termination  and  the 
amount  of  funds  in  excess  of  the 
estimated  settlement  costs.  Upon  receipt 
of  this  information,  the  requiring 
department  will  issue  a  MIPR 
amendment  to  reduce  the  quantities  and 
funds  accordingly. 

(b)  Category  /I  MIPRs.  The  requiring 
department  will  notify  the  acquiring 
department  electronically  or  by  other 
immediate  means  when  cancelling  all  or 
any  part  of  the  supplies  or  services 
requested  in  the  MIPR. 

(1)  If  the  acquiring  department  has  not 
entered  into  a  contract  for  the  supplies 
or  services  to  be  cancelled,  the  acquiring 
department  will  immediately  notify  the 
requiring  department.  Upon  receipt  of 
such  notification,  the  requiring 
department  shall  initiate  a  MIPR 
amendment  to  revoke  the  estimated 
amount  shown  on  the  original  MIPR  for 
the  cancelled  items. 

(2)  If  the  items  to  be  cancelled  have 
already  been  placed  under  contract —  (i) 
As  soon  as  practicable,  but  in  no  event 
more  than  45  days  after  receipt  of  the 
cancellation  notice  from  the  requiring 
department,  the  contracting  officer  shall 


issue  a  termination  data  letter  to  the 
requiring  department  (original  and  four 
copies)  containing,  as  a  minimum,  the 
information  in  Table  8-1.  Termination 
Data  Letter. 

(ii)  The  termination  contracting  officer 
(TCO)  will  review  the  proceedings  at 
least  every  60  days  to  reassess  the 
Government's  probable  obligation.  If 
any  additional  funds  are  excess  to  the 
probable  settlement  requirements,  or  if 
it  appears  that  previous  release  of 
excess  funds  will  result  in  a  shortage  of 
the  amount  which  will  be  required  for 
settlement,  the  TCO  will  promptly  notify 
the  contracting  office  which  will  amend 
the  termination  data  letter.  The 
requiring  department  will  process  a 
MIPR  amendment  to  reflect  the 
reinstatement  of  funds  within  30  days 
after  receiving  the  amended  termination 
data  letter. 

(iii)  Upon  receipt  of  a  copy  of  the 
termination  settlement  agreement  the 
requiring  department  will  prepare  a 
MIPR  amendment,  if  required,  to  remove 
any  remaining  excess  funds. 

Table  8-1.  Termination  Data  Letter 

SUBJECT:  Termination  Data  Re; 

Contract  No. 

Termination  No. _ 

Contract . 


(a)  As  termination  action  is  no**  in  propiess  on  t^e 
above  contract,  tfie  follo«ving  mformaton  is  sub- 
mitted: 

(1)  Brief  Description  of  items  terminated 

(2)  You  are  notified  tJiat  the  sum  of  S is 

available  for  release  un<jer  the  subject  contract. 
This    sum    represents    trie    difference    C>etween 

$ .  the  value  of  items  termnated  under 

the  contract  and  S ,  estimated  to  be  re- 
quired for  settlement  of  the  terminated  contract. 
The  estiTTiated  amount  available  for  release  is 
allocated  by  tt)e  appropriations  cited  on  the  con- 
tract as  follows: 

MIPR  NO. ACCOUNTING  CLASSIFICA- 
TION  AMOUNT        

Total  available  for  release  at  this  time  S 

(b)  Request  you  fonward  an  amendment  to  MIPR 
-        .  on  CD  Form  448-2  to  reflect  the  re- 
duced quanuty  and  amount  of  lurxls  available  for 
release. 

(c)  Periodic  reviews  (not  less  than  60  days)  will  be 
made  as  termination  proceedings  prog'ess  to  re- 
deiormine  the  Government's  probable  obiigatioa 


Contracting  OHIcer 


2O8.7004-7    Termination  for  default 

(a)  When  the  acquiring  department 
terminates  a  contract  for  default,  they 
will  ask  the  requiring  department  if  the 
supplies  or  services  to  be  terminated  are 
still  required  so  that  repurchase  action 
can  be  started. 

(b)  The  requiring  department  will  not 
deubligate  funds  on  a  contract 
terminated  for  default  until  receipt  of  a 
settlement  modification  or  other  written 
evidence  from  the  acquiring  department 
authorizing  release  of  funds. 


(c)  On  the  repurchase  action,  the 
acquiring  department  will  not  exceed 
the  unliquidated  funds  on  the  defaulted 
contract  without  receiving  additional 
ftmds  from  the  requiring  department. 

208.7004-8    Transportation  funding. 

The  requiring  department  will  advise 
the  acquiring  department  or  the 
tran.tiportation  officer  in  the  contract 
administration  office  of  the  fvmd  account 
to  be  charged  for  transportation  costs. 
The  requiring  department  may  cite  the 
fund  account  on  each  MIPR  or  provide 
the  funding  cite  to  the  transportation 
officer  at  the  beginning  of  each  fiscal 
year  for  use  on  Goverrunent  bills  of 
lading.  When  issuing  a  Government  bill 
of  lading,  show  the  requiring  department 
as  the  department  to  be  billed  and  cite 
the  appropriate  fund  account 

208.7004-9    Status  reporting. 

(a)  The  acquiring  department  will 
maintain  a  system  of  MIPR  fellow  up  to 
inform  the  requiring  department  of  the 
current  status  of  its  requests.  In 
addition,  the  contract  administration 
office  will  maintain  a  system  of  follow 
up  in  order  to  advise  the  acquiring 
department  on  contract  performance. 

(b)  If  requested  by  the  requiring 
department,  the  acquiring  department 
will  furnish  the  requiring  department  a 
copy  of  the  solicitation  when  the  MIPR 
is  satisfied  through  Category  II  funding. 

(c)  Any  reimbursement  billings, 
shipping  document,  contractual 
documents,  project  orders,  or  related 
documentation  furnished  to  the  , 
requiring  department  will  identify  the 
requiring  department's  MIPR  number, 
quantities  of  items,  and  funding 
information. 

208.7004-10    Administrative  costs. 

The  acquiring  department  bears  the 
administrative  costs  of  acquiring 
supplies  for  the  requiring  department. 
However,  when  an  acquisition 
responsibility  is  transferred  to  another 
department,  funds  appropriated  or  to  be 
appropriated  for  administrative  costs 
will  transfer  to  the  successor  acquiring 
department.  The  new  acquiring 
department  must  assume  budget 
cognizance  as  soon  as  possible. 

208.7005  MlPns. 

Instructions  on  preparation  and  use  of 
DD  Form  448,  Military  Interdepartmental 
Purchase  Request,  and  DD  Form  448-2. 
Acceptance  of  MIPR.  are  in  253.208. 

208.7006  Coordinated  acquisition 
assignments. 

See  appendix  B  for  coordinated 
acquisition  assignments. 


Subpart  208.71— Ac«|uts(tk>n  for 
National  Aeronautics  and  Space 
Administration  <NASA) 

208.7100  Autt)orizatioa 

NASA  is  authorized  by  Public  Law 
85-568  to  use  the  acquisition  services, 
personnel,  equipment,  and  facilities  of 
DoD  departments  and  agencies  with 
their  consent,  with  or  without 
reimbursement  and  on  a  similar  basis  to 
cooperate  with  the  departments/ 
agencies  in  the  use  of  acquisition 
services,  equipment  and  facilities. 

208.7101  PoHcy. 

Departments  and  agencies  will — 

(a)  Cooperate  fully  with  NASA  in 
making  acquisition  services,  equipment 
personnel,  and  facilities  available  on  the 
basis  of  mutual  agreement 

(b)  Not  claim  reimbursement  for 
administrative  costs  incident  to 
acquisitions  for  NASA,  unless  agreed 
otherwise  prior  to  the  time  services  are 
performed. 

208.7102  Procedures. 

(a)  When  contracting  or  performing 
field  service  functions  for  NASA,  the 
departments  and  agencies  will  use  their 
own  methods,  except  when  otherwise 
required  by  the  terms  of  the  agreement 

(b)  Departments  and  agencies 
normally  will  use  their  own  funds  when 
contracting  for  or  performing  services 
for  NASA  and  will  not  cite  NASA  funds 
on  any  defense  obligation  or  payment 
document 

200.7103  Purctiase  request  and 
acceptance. 

(a)  NASA  will  use  NASA  Form  523. 
NASA-Defense  Purchase  Request,  to 
request  acquisition  of  supplies  or 
services. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  departments  and 
agencies  will  respond  within  30  days  to 
a  NASA  purchase  request  by  forwarding 
DD  Form  448-2.  Acceptance  of  MIPR. 
Forward  each  DD  Form  448-2  in 
quadruplicate  and  indicate  action  status 
as  well  as  the  name  and  address  of  the 
DoD  acquisition  activity  for  future  use 
by  the  NASA  initiator. 

(c)  To  the  extent  feasible,  all 
documents  related  to  the  NASA  action 
will  reference  the  NASA-Defense 
Purchase  Request  number  and  the  item 
number  when  appropriate. 

(d)  Departments  and  agencies  are  not 
required  to  accept  NASA-Defense 
Purchase  Requests  for  common-use 
standard  stock  items  which  the 
supplying  department  has  on  hand  or  on 
order  for  prompt  delivery  at  published 
prices. 
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208.7104  Changes  tn  Mtimatad  total 
prices. 

When  a  department  or  agency 
determines  that  the  estimated  total  price 
(Block  6F,  NASA  Form  523)  for  NASA 
items  i.s  not  sufficient  to  cover  the 
required  reimbursement,  or  is  in  excess 
of  the  amount  required,  the  department/ 
agency  will  forward  a  request  for 
amendment  to  the  NASA  originating 
office.  Indicate  in  the  request  a  specific 
dollar  amount,  rather  than  a  percentage, 
and  include  justification  for  any  upward 
adjustment  requested.  Upon  approval  of 
a  request.  NASA  will  forward  an 
amendment  of  its  purchase  request  to 
the  contracting  activity. 

208.7105  Payments. 

Departments  and  agencies  will  submit 
SF  1080,  Voucher  for  Transferring  Funds, 
billings  to  the  NASA  office  designated 
in  Block  9  of  the  NASA-Defense 
Purchase  Request,  except  where 
agreements  provide  that  reimbursement 
is  not  required.  Departments  and 
agencies  will  support  billings  in  the 
same  manner  as  billings  between 
departments  and  agencies. 

Subpart  208.72— Industrial 
Preparedness  Production  Planning 

208.7201    Definitions. 

As  used  in  this  subpart — 

Industrial  base  means  that  part  of  the 
total  privately-owned  and  Government- 
owned  industrial  production  and 
maintenance  capacity  of  the  United 
States  and  Canada,  which  will  be 
available  during  national  emergencies  to 
manufacture  and  repair  items  required 
by  the  departments. 

Industrial  preparedness  production 
planning  means  plaiming  designed  to 
maintain  an  adequate  industrial  base  to 
support  DoD  requirements  for  selected 
essential  militarj'  items  in  a  national 
emergency. 

National  emergency  means  a 
condition  declared  by  the  President  or 
the  Congress  which  authorizes  certain 
emergency  action  in  the  national 
interest,  including  partial  or  total 
mobilization  of  national  resources. 

Planned  item  means  any  item  selected 
for  industrial  preparedness  planning 
under  the  criteria  of  DoDI  4005.3, 
Industrial  Preparedness  Planning. 

Planned  producer  means  an  industrial 
firm  which  has  agreed  by  either  non- 
binding  memorandum  of  understanding 
or  binding  contract/contract  clause  to 
provide  production  capacity  data,  to 
maintain  existing  capacity  for  a 
negotiated  period  of  time,  and  to  accept 
contracts  for  planned  items  upon  the 
request  of  the  Government. 


208.7202    General. 

(a)  Under  the  Industrial  Preparedness 
Production  Planning  (IPPP)  program, 
DoD  components  and  industry  work 
together  to  ensure  essential  military 
items  are  available  during  an 
emergency. 

(b)  Departments  and  agencies  select 
weapon  systems  and  items  for  planning 
in  accordance  with  DoDI  4005.3, 
Industrial  Preparedness  Planning. 
Planning  is  conducted  only  with  U.S.  or 
Canadian  sources. 

(c)  The  use  of  privately-owned 
facilities  is  preferred  to  minimize  the 
need  for  Government  investment. 
Departments  and  agencies  will  include 
Government-owned  production  facilities 
in  the  industrial  base  only  when — 

(1)  Private  industry  is  unable  to 
provide  the  facilities  necessary  to 
support  DoD  requirements:  or 

(2)  The  facilities  are  necessary — 

(i)  For  reasons  of  national  security;  or 
(ii)  To  ensure  a  quick  response 
capability  to  meet  fluctuating  demands. 

208.7203    Authority. 

Authority  under  current  contracting 
procedures  to  accomplish  industrial 
planning  actions  includes — 

(a)  Leasing  of  Government-owned 
property  to  planned  emergency 
producers  under  the  authority  of  the 
Military  Leasing  Act  of  1947, 10  U.S.C. 
2667; 

(b)  Acquisitions  in  the  interest  of 
national  defense  under  FAR  6.202(a](2], 
or  in  case  of  a  natural  emergency  or  to 
achieve  industrial  mobilization  under 
FAR  6.302-3; 

(c)  Acquisition  under  225.71  of — 

(1)  Miniature  and  instrument  bearings; 

(2)  Precision  components  for 
mechanical  time  devices; 

(3)  High-purity  silicon; 

(4)  High-carbon  ferrochrome; 

(5)  Anti-friction  bearings;  and 

(6)  Forgings  and  welded  shipboard 
anchor  chain; 

(d)  Acquisition  of  jewel  bearings  {FAR 
8.2); 

(e)  Use  of  multiyear  contracting  (FAR 
17.1); 

(f)  Providing  Government  production 
and  research  property  to  contractors: 
and 

(g)  Use  of  direct  payment  for  idle 
facilities  or  idle  capacities  reserved  for 
defense  mobilization  production  (FAR 
31.205-17{d)). 

208.7204    Procedures. 

(a)  Plaimed  producers  shall  be 
solicited  for  all  acquisitions  of  their 
planned  items,  when  the  acquisition  is 
over  the  small  purchase  threshold  in 
FAR  13.000,  except  as  provided  in  FAR 
or  DFARS. 


(b)  The  contracting  officer  may 
contract  for  industrial  planning  efforts 
for  selected  essential  military  items. 
These  efforts  may  include,  but  are  not 
limited  to,  the  maintenance  of 
Government-owned  industrial  facilities 
(real  and  personal  property)  or 
production  data  packages.  These 
planning  efforts  may  be  acquired 
through  an  individual  service  contract  or 
as  a  line  item  on  a  contract  for  a 
planned  item. 

Subpart  208.73— Use  of  Government- 
Owned  Precious  Metals 

208.7301    Definitions. 
As  used  in  this  subpart — 
Defense  Industrial  Supply  Center 
(DISC)  means  the  Defense  Logistics 
Agency  field  activity  located  at  700 
Robbins  Avenue,  Philadelphia,  PA 
19111-5096,  which  is  the  assigned 
commodity  integrated  material  manager 
for  refined  precious  metals  and  is 
responsible  for  the  storage  and  issue  of 
such  material. 

Dual  pricing  evaluation  procedure 
means  a  procedure  where  offerors 
submit  two  prices  for  precious  metals 
bearing  items — one  based  on 
Government-furnished  precious  metals 
and  one  based  on  contractor-furnished 
precious  metals.  The  contracting  officer 
evaluates  the  prices  to  determine  which 
is  in  the  Government's  best  interest. 

Precious  Metals  Indicator  Code 
(PMIC)  means  a  single  digit,  alpha- 
numeric code  assigned  to  national  stock 
numbered  items  in  The  Defense 
Integrated  Data  System  Total  Item 
Record  used  to  indicate  the  presence  or 
absence  of  precious  metals  in  the  item. 
PMICs  and  the  content  value  of 
corresponding  items  are  listed  in  DoDD 
4100.39M.  Defense  Integrated  Data 
System  (DIDS)  Procedures  Manual, 
chapter  10,  Table  160. 

Refined  precious  metal  means 
recovered  silver,  gold,  platinum, 
palladium,  iridium,  rhodium,  or 
ruthenium,  in  bullion,  granulation  or 
sponge  form,  which  has  been  purified  to 
at  least  .999  percentage  of  fineness. 

208.7302    Policy. 

DoD  policy  is  for  maximum 
participation  in  the  Precious  Metals 
Recovery  Program  (PMRP).  DoD 
components  shall  furnish  recovered 
precious  metals  contained  in  the  DISC 
inventory  to  production  contractors 
rather  than  use  contractor-furnished 
precious  metals  whenever  the 
contracting  officer  determines  it  to  be  in 
the  Government's  best  interest.  (See 
DoDD  4160.22,  Recovery  and  Utilization 
of  Precious  Metals.) 


208.7303  Procedures. 

(a)  Item  managers  and  cc 
officers  will  use  the  PMIC  £ 
relevant  data  furnished  wit 
request  to  determine  the  ap 
this  subpart. 

(b)  When  an  offeror  advi 
precious  metals  requiremer 
contracting  officer  shall  use 
procedures  in  chapter  X  of 
M,  Defense  Utilization  and 
Manual,  to  determine  avail 
requirad  precious  metal  ass 
current  government-furnish 
(GFM)  unit  prices.  If  the  prt 
are  available,  the  contractii 
shall  evaluate  offers  and  av 
contract  on  the  basis  of  the 
is  in  the  best  interest  of  the 

(c)  When  the  clause  pres( 
208.7305  is  included  in  a  sol 
contracting  officer  will  ensi 
section  B,  Schedule  of  Supp 
Ser\'ices  and  Prices,  is  struc 

(1)  Permit  insertion  of  alti 
for  each  deliverable  contrat 
number  that  uses  precious  i 

(2)  Use  dual  pricing  evalu 
procedures. 

208.7304  Refined  precious  n 

The  following  refined  pre 
are  currently  managed  by  E 


Preciout  metal 


Silver  BuHion/Granules 
Gold  Bulhon/Graniries . 

Platinum  Granules 

Platinum  Sponge 

Palladium  Grarvjies 

Palladium  Sponge 

Rhodium  Sponge 

Iridium  Sponge 

Ruthenium  Spor^e 


N4 


96 
9e 
96 

9€ 
9€ 
&6 
96 
9€ 


208.7305    Contract  clause. 

(a)  Use  the  clause  at  252.2 
Intent  to  Furnish  Precious  \ 
Government-Furnished  Mat 
solicitations  and  contracts  c 

(1)  When  the  contracting  < 
determined  that  the  require* 
metals  are  not  available  fro: 

(2)  When  the  contracting  i 
knows  that  the  items  being  i 
not  require  precious  metals 
manufacture;  or 

(3)  For  acquisitions  below 
purchase  threshold  in  FAR  1 

(b)  To  make  the  determini 
paragraph  (a)(1)  of  this  secti 
contracting  officer  shall  con 
end  item  inventory  manager 
with  the  procedures  in  Chap 
4160.21-M,  Defense  Utilizati 
Disposal  Manual. 
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(b)  The  contracting  officer  may 
contract  for  industrial  plarming  efforts 
for  selected  essential  military  items. 
These  efforts  may  include,  but  are  not 
limited  to,  the  maintenance  of 
Government-owned  industrial  facilities 
(real  and  personal  property)  or 
production  data  packages.  These 
planning  efforts  may  be  acquired 
through  an  individual  service  contract  or 
as  a  line  item  on  a  contract  for  a 
planned  item. 

Subpart  208.73— Use  of  Government- 
Owned  Precious  Metals 

208.7301    Definitions. 
As  used  in  this  subpart — 
Defense  Industrial  Supply  Center 
(DISC)  means  the  Defense  Logistics 
Agency  field  activity  located  at  700 
Robbins  Avenue,  Philadelphia.  PA 
19111-5096.  which  is  the  assigned 
commodity  integrated  material  manager 
for  refined  precious  metals  and  is 
responsible  for  the  storage  and  issue  of 
such  material. 

Dual  pricing  evaluation  procedure 
means  a  procedure  where  offerors 
submit  two  prices  for  precious  metals 
bearing  items — one  based  on 
Government-furnished  precious  metals 
and  one  based  on  contractor-furnished 
precious  metals.  The  contracting  officer 
evaluates  the  prices  to  determine  which 
is  in  the  Goverrunenfs  best  interest. 

Precious  Metals  Indicator  Code 
(PMICJ  means  a  single  digit,  alpha- 
numeric code  assigned  to  national  stock 
numbered  items  in  The  Defense 
Integrated  Data  System  Total  Item 
Record  used  to  indicate  the  presence  or 
absence  of  precious  metals  in  the  item. 
PMICs  and  the  content  value  of 
corresponding  items  are  listed  in  DoDD 
4100.39M,  Defense  Integrated  Data 
System  (DIDS)  Procedures  Manual, 
chapter  10.  Table  160. 

Refined  precious  metal  means 
recovered  silver,  gold,  platinum, 
palladium,  iridium,  rhodium,  or 
ruthenium,  in  bullion,  granulation  or 
sponge  form,  which  has  been  purified  to 
at  least  .999  percentage  of  fineness. 

208.7302    Policy. 

DoD  policy  is  for  maximum 
participation  in  the  Precious  Metals 
Recovery  Program  (PMRP).  DoD 
components  shall  furnish  recovered 
precious  metals  contained  in  the  DISC 
inventory  to  production  contractors 
rather  than  use  contractor-furnished 
precious  metals  whenever  the 
contracting  officer  determines  it  to  be  in 
the  Government's  best  interest.  (See 
DoDD  4160.22,  Recovery  and  Utilization 
of  Precious  Metals.) 


208.7303  Procedures. 

(a)  Item  managers  and  contracting 
officers  will  use  the  PMIC  and/cr  other 
relevant  data  furnished  with  a  purchase 
request  to  determine  the  applicability  of 
this  subpart. 

(b)  When  an  offeror  advises  of  a 
precious  metals  requirement,  the 
contracting  officer  shall  use  the 
procedures  in  chapter  X  of  DoD  4160.21- 
M.  Defense  Utilization  and  Disposal 
Manual,  to  determine  availability  of 
requirsd  precious  metal  assets  and 
current  government-furnished  materiel 
(GFM)  unit  prices.  If  the  precious  metals 
are  available,  the  contracting  officer 
shall  evaluate  offers  and  award  the 
contract  on  the  basis  of  the  offer  which 
is  in  the  best  interest  of  the  Government. 

(c)  When  the  clause  prescribed  by 
208.7305  is  included  in  a  solicitation,  the 
contracting  officer  will  ensure  that 
section  B.  Schedule  of  Supplies  or 
Services  and  Prices,  is  structured  to — 

(1)  Permit  insertion  of  alternate  prices 
for  each  deliverable  contract  line  item 
number  that  uses  precious  metals;  and 

(2)  Use  dual  pricing  evaluation 
procedures. 

208.7304  Refined  precious  metais. 

The  following  refined  precious  metals 
are  currently  managed  by  DISC: 


Predoo*  metal 

National  Stock  No 
(NSN) 

Silver  BuRion/Granutes 

9660-00- 1 06-94  32 

Gold  BulHon/Qranuies .. . 

9660-00-042  7733 

Plaonum  Granules 

9660-00-042-7768 

Platinum  Sponge 

9560-00-151-4050 

Palladium  Gran^jles 

9660-00-042-7765 

Palladium  Sponge 

9660-01-011-0320 

Rhodium  Sponge 

9660-0 1-011 -2625 

Iridium  Sponge 

9660-01-011-1937 

Ruthenium  Spor>ge 

9660-01-039-0313 

208.7305    Contract  clause. 

(a)  Use  the  clause  at  252.208-7000. 
Intent  to  Furnish  Precious  Metals  as 
Government-Furnished  Material,  in  all 
solicitations  and  contracts  except — 

(1)  When  the  contracting  officer  has 
determined  that  the  required  precious 
metals  are  not  available  from  DISC; 

(2)  When  the  contracting  officer 
knows  that  the  items  being  acquired  do 
not  require  precious  metals  in  their 
manufacture;  or 

(3)  For  acquisitions  below  the  small 
purchase  threshold  in  FAR  13.000. 

(b)  To  make  the  determination  in 
paragraph  (a)(1)  of  this  section,  the 
contracting  officer  shall  consult  with  the 
end  item  inventory  manager  and  comply 
with  the  procedures  in  Chapter  X.  DoD 
4160.21-M,  Defense  Utilization  and 
Disposal  Manual. 


PART  209— CONTRACTOR 
QUALIFICATIONS 

Sec. 

Subpart  209.1— Responsible  Prospective 
Contractors 

209.103  Policy. 
209.103-70    Contract  clause. 

209.104  Standards. 
209.104kl    General  standards. 
209.104-4     Subcontractor  responsibility. 
209.104-70    Solicitation  provision. 
209.106    Preaward  surveys. 

209.106-1     Conditions  for  preaward  surveys. 
209.108-2    Requests  for  preaward  surveys. 

Subpart  209.2— Queiifications 
Requirements 

209.202     Polir^. 

Subpart  209.3— First  Article  Testing  and 
Approval 

209.303  Use. 

209.305  Risk. 

209.306  Solicitation  requirements. 
209.308  Contract  clauses. 

Subpart  209.4— Det>arment,  Suspension, 
and  IneliQlbillty 

209.403     Definitions. 

209.405  Effect  of  listing. 

209.406  Debarment. 
209.406-1     General. 
209.406-3    Procedures. 
209.406-4    Period  of  debarment. 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Subpart  209.1— Responsible 
Prospective  Contractors 

209.103    Policy. 

(a)(i)  Do  not  deny  award  to 
contractors  subject  to  on-site  inspection 
under  the  Intermediate-Range  Nuclear 
Forces  (INF)  Treaty,  or  similar  treaty, 
due  to  the  actual  or  potential  presence 
of  Soviet  inspectors  at  the  contractor's 
facility  unless — 

(A)  Necessary  for  reasons  of  national 
security; 

(B)  The  decision  is  based  on  full 
information,  including  comment  from  the 
potential  contractor  or  subcontractor  on 
the  security  issues  involved;  and 

(C)  The  department  or  agency 
acquisition  executive  reviews  the 
decision  and  the  Under  Secretary  of 
Defense  (Acquisition)  approves  the 
decision. 

(ii)  Make  any  decision  to  deny 
consideration  for  award  under 
paragraph  (a)(i)  of  this  section  as  early 
as  possible  in  the  acquisition  process. 
Notify  the  firm  in  writing  of  any  decision 
not  to  consider  the  firm  for  award  of  a 
contract  or  subcontract. 

209.103-70    Contract  clause. 

Use  the  clause  at  252.209-7000. 
Acquisition  from  Subcontractors  Subject 
to  On-Site  Inspection  Under  the 


Intermediate-Range  Nuclear  Forces 
(INF)  Treaty,  in  all  solicitations  and 
contracts  in  excess  of  the  small 
purchase  limitation  in  FAR  13.000. 
except  solicitations  and  contracts  for 
commercial  or  commercial-type 
products  (see  FAR  11.001). 

209.104    Standards. 

209.104-1    General  standards. 

(e)  Also,  have  the  necessary  safety 
programs  on  contractor  or  subcontractor 
materials  or  services. 

(g)(i)  Undjr  10  U.S.C.  2327(b).  a 
contracting  officer  shall  not  award  a 
contract  to  a  firm  or  to  a  subsidiaiy  of  a 
firm  when  a  foreign  government — 

(A)  Either  directly  or  indirectly — 

(1)  Has  a  significant  interest  in  the 
firm;  or 

(2)  Has  a  significant  interest  in  the 
subsidiary,  and 

(B)  Has  been  determined  by  the 
Secretary  of  State  under  50  U.S.C.  App. 
2405(j)(l)(A)  to  be  a  government  of  a 
country  that  has  repeatedly  provided 
support  for  acts  of  international 
terrorism. 

(ii)  The  Secretary  of  Defense  may 
waive  the  prohibition  in  paragraph  (g)(i) 
of  this  subsection  in  accordance  with  10 
U.S.C.  2327(c).  This  waiver  authority 
may  not  be  delegated. 

209.104-4    Subcontractor  responsibility. 

Generally,  the  Canadian  Commercial 
Corporation's  (CCC)  proposal  of  a  firm 
as  its  subcontractor  is  sufficient  basis 
for  an  affirmative  determination  of 
responsibility.  However,  when  the  CCC 
determination  of  responsibility  is  not 
consistent  with  other  information 
available  to  the  contracting  officer,  the 
contracting  officer  shall  request  from 
CCC  and  any  other  sources  whatever 
additional  information  is  necessary  to 
make  the  responsibility  determination. 

209.104-70    Solicitation  provision. 

Use  the  provision  at  252.209-7001, 
Disclosure  of  Ownership  or  Control  by  a 
Foreign  Government  that  Supports 
Terrorism,  in  solicitations  expected  to 
result  in  contracts  of  $100,000  or  more. 

203.106    Preaward  surveys. 

209. 1 06  - 1    Conditions  for  preaward 
surveys. 

(a)  If  the  contracting  officer  is  unable 
to  make  a  determination  of 
responsibility  for  an  acquisition,  which 
does  not  exceed  the  small  purchase 
limitation  in  FAR  13.000.  because  of 
inconclusive  information,  contact  the 
cognizant  contract  administration 
activity  for  additional  information.  If  a 
preaward  survey  is  indicated,  include 
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the  rationale  in  block  23  of  the  SF 1403, 
Preaward  Survey  of  Prospective 
Cchtrartor  (General). 

209. 106-2    Requests  for  preaward  surveys. 

(1)  The  surveying  activity  is  the 
cognizant  contract  administration  office 
as  listed  in  DLAH  4105.4,  DoD  Directory 
of  Contract  Administration  Services 
Components.  When  information  is 
required  as  part  of  the  survey  on  the 
adequacy  of  the  contractor's  accounting 
system  or  its  suitability  for 
administration  of  the  proposed  type  of 
contract,  the  surveying  activity  will 
obtain  the  information  from  the  auditor. 

(2)  Limited  information  may  be 
requested  by  telephone. 

(3)  The  contracting  officer  may 
request  a  formal  survey  by  telephone 
but  must  confirm  immediately  with  SF 
1403.  Preaward  Survey  of  Prospective 
Contractor  (General).  For  a  formal 
survey,  send  original  and  three  copies  of 
SF  1403,  including  necessary  drawings 
and  specifications. 

(a)  List  additional  factors  in  item  H, 
section  III  of  the  SF  1403  and  explain 
them  in  block  23.  For  example — 

(i)  Information  needed  to  determine  a 
prospective  contractor's  eligibility  imder 
the  Walsh-Healey  Public  Contracts  Act. 
(Note  that  the  Walsh-Healey  Public 
Contracts  Act.  block  12  of  section  I,  only 
indicates  what  the  contractor  has 
represented  its  classification  to  be  under 
Walsh-Healey.) 

(ii)  Evaluation  of  a  contractor  as  a 
planned  producer  when  the  offered  item 
is  or  may  appear  on  the  Industrial 
Preparedness  Planning  List  (IPPL).  When 
the  preaward  survey  results  in  a 
recommendation  for  award,  ask  the 
office  responsible  for  industrial 
preparedness  planning  to  consider 
designating  the  prospective  contractor 
as  a  planned  producer.  If  the  item  is 
already  on  the  IPPL  or  the  prospective 
contractor  is  already  a  planned 
producer,  note  the  information  in  block 
-23. 

(c)  On  base  level  preaward  surveys, 
technical  personnel  from  the  requiring 
installation  should  participate  when 
there  is  concern  about  the  ability  of  a 
prospective  contractor  to  perform  a  base 
level  service  or  construction  contract. 

(d)  Allow  more  time  for — 
(i)  Complex  items; 

(ii)  New  or  inexperienced  DoD 
contractors;  and 

(iii)  Surveys  with  time-consuming 
requirements,  e.g..  secondary  survey, 
accounting  system  review,  financial 
capability  analysis,  or  piu-chasing  office 
participation. 

(e)  Only  request  those  factors 
essential  to  the  determination  of 
responsibility.  See  253.209-1  (a)  for  an 


explanation  of  the  factors  in  section  HI, 
blocks  19  and  20  of  the  SF  1403. 

Subpart  209.2— Qualifications 
Requirements 

209.202    Policy. 

(a)(1)  The  inclusion  of  qualification 
requirements  in  specifications  for 
products  which  are  to  be  included  on  a 
Qualified  Products  List  requires 
approval  of  the  following — 

Army— Headquarters,  U.S.  Army  Materiel 

Command.  AMCCE-PSE 
Navy— Office  of  the  Assistant  Secretary  of 

the  Navy  (Research,  Ueveiopment,  and 

Acquisition)  (Acquisition  Policy,  Integrity, 

and  Accountability) 
Air  Force — Departmental  Standardization 

Office.  SAF/AQXL 
Defense  Advanced  Research  Projects 

Agency — Director,  Contracts  Management 

Office 
Defense  Communications  Agency — Director, 

Acquisition  Management 
Defense  Intelligence  Agency — Principal 

Assistant  for  Acquisition 
Defense  logistics  Agency — pjiecutive 

Director.  Technical  and  Logistics  Services 
Defense  Mapping  Agency — Director  of 

Acquisition 
Defense  Nuclear  Agency — Director. 

Acquisition  Management 
National  Security  Agency — Director  of 

Procurement 
On-Site  Inspection  Agency — Chief. 

Acquisition  Management 
Strategic  Defense  Initiative  Organization- 
Director 

Subpart  209.3— First  Article  Testing 
and  Approval 

209.303    Use. 

(d)  The  contracting  officer  may 
require  that  first  articles  be 
manufactured  using  the  same  facihties, 
production  processes,  methods,  and 
materials  to  be  used  for  production  units 
under  the  contract. 

209.305  Risk. 

The  contracting  officer  may  give  this 
authorization  to  a  contractor  only  after 
approval  by  a  level  higher  than  the 
contracting  officer. 

209.306  Solicitation  requirements. 
(a)(1)  To  be  sure  that  the  contractor 

and  the  Government  clearly  understand 
and  interpret  contract  terms  and 
conditions  in  the  same  manner,  avoid 
describing  first  article  requirements 
exclusively  in  general  terms  such  as 
"visual."  "dimensional." 
"workmanship."  or  "specification 
compliance." 

209.308    Contract  clauses. 

Alternate  I  of  the  clauses  at  FAR 
52.209-3.  First  Article  Approval- 
Contractor  Testing,  or  52.209-4.  First 


Article  Approval— Government  Testing, 
as  appropriate,  may  be  used  when — 

(1)  The  form,  fit,  or  function  of  the 
product  would  be  adversely  affected  by 
contractor  changes  in  the  production 
facilities,  processes,  methods,  or 
materials  subsequent  to  first  article 
approval;  and 

(2)  The  Government  has  relied  upon 
first  article  testing  in  the  absence  of 
complete  design  specifications  to 
supplement  a  performance  specification: 
or 

(3)  It  is  essential  to  have  an  approved 
first  article  to  serve  as  a  manufacturing 
standard. 

Subpart  209.4— Debarment, 
Suspension,  and  Ineligibility 

209.403    DeflnKions. 

Debarring  official.  (1)  For  DoD,  the 
designees  are — 

Army— Commander.  U.S.  Army  Legal 

Services  Agency 
Navy— Assistant  Secretary  of  the  Navy 

(Research.  Development,  and  Acquisition) 
Air  Force— The  Deputy  Assistant  Secretary 

(Acquisition) 
Defense  Advanced  Research  Projects 

Agency — The  Director 
Defense  Communications  Agency — The 

General  Counsel 
Defense  Logistics  Agency — The  Special 

Assistant  for  Contracting  Integrity 
Defense  Mapping  Agency— The  General 

Counsel 
Defense  Nuclear  Agency— The  Director 
National  Security  Agency — The  Director 
Strategic  Defense  Initiative  Organization — 

The  General  Counsel 
Overseas  installations — as  designated  by  the 

agency  head 

(2)  Overseas  debarring  officials — 

(i)  Are  authorized  to  debar  or  suspend 
contractors  located  within  the  official's 
geographic  area  of  responsibility  under 
any  delegation  of  authority  they  receive 
from  their  agency  head. 

(ii)  Debar  or  suspend  in  accordance 
with  the  procedures  in  FAR  Subpart  9.4 
or  under  modified  procedures  approved 
by  the  agency  head  based  on 
consideration  of  the  laws  or  customs  of 
the  foreign  countries  concerned. 

(iii)  In  addition  to  the  bases  for 
debarment  in  FAR  9.406-2.  may  consider 
the  following  additional  bases — 

(A)  The  foreign  country  concerned 
determines  that  a  contractor  has 
engaged  in  bid-rigging,  price-fixing,  or 
other  anti-competitive  behavior;  or 

(B)  The  foreign  country  concerned 
declares  the  contractor  to  be  formally 
debarred,  suspended,  or  otherwise 
ineligible  to  contract  with  that  foreign 
government  or  its  instrumentalities. 


209.405  EHect  Of  listing. 
Under  10  U.S.C  2393b.  wl 

department  or  agency  deter 
compelling  reason  exists  foi 
conduct  business  with  a  cor 
is  on  the  list  of  parties  exck 
procurement  programs,  it  sh 
written  notice  of  the  determ 
the  General  Services  Admir 
Office  of  Acquisition  Policy, 
of  compelling  reasons  are — 

(1)  Only  a  listed  contractc 
provide  the  supplies  or  serv 

(2)  Urgency  requires  conti 
a  listed  contractor; 

(3)  The  contractor  and  a  d 
or  agency  have  an  agreemer 
the  same  events  which  resul 
listing  and  the  agreement  in 
department/ agency  decisior 
debar  or  suspend  the  contra 

(4)  The  national  defense  r 
continued  business  dealings 
listed  contractor. 

209.406  Debannent 

209.406-1    General 

(a)  When  debarment  cons 
involves  a  felony  conviction 
debarring  official  decides  th 
debarment  is  not  necessary, 
shall  require  the  contractor  i 
a  written  agreement  which  i 

(i)  A  requirement  for  the  c 
establish,  if  not  already  esta 
to  maintain  the  standards  ei 
and  internal  control  system: 
by  Subpart  203.70;  and 

(ii)  Other  requirements  th( 
official  considers  appropriat 

209.406-3    Procedures. 

(a)  Investigation  and refei 
contracting  officer  shall  prei 
containing  the  information  r 
paragraph  (a)(ii)  of  this  subs 
when — 

(A)  A  contractor  has  comi 
suspected  of  having  commiti 
the  acts  described  in  FAR  9. 
9.407-2; 

(B)  FAR  49.106  requires  a  i 

(C)  Part  203  requires  a  rep 

(D)  The  Govenunent  suspi 
contractor  of  violating  the  Bi 
Act  (see  FAR  25.204);  or 

(E)  The  Government  susp« 
contractor  of  attempting  to  e 
prohibitions  of  debarment  oi 
by  changes  of  address,  multi 
addresses,  formation  of  new 
or  by  other  devices. 

(ii)  Include  the  following  ii 
when  available,  in  the  repor 
by  paragraph  (a)(i)  of  this  su 

(A)  Name,  address,  and  te 
number  of  the  point  of  conta 
activity  making  the  report; 
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factors  in  section  HI. 
the  SF  1403. 
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:1a uses  at  FAR 
;  Approval — 
•r  52.209-1.  First 


Article  Approval— Government  Testing, 
as  appropriate,  may  be  used  when — 

(1)  The  form,  fit.  or  function  of  the 
product  would  be  adversely  affected  by 
contractor  changes  in  the  production 
facilities,  processes,  methods,  or 
materials  subsequent  to  first  article 
approval;  and 

(2)  The  Government  has  relied  upon 
first  article  testing  in  the  absence  of 
complete  design  specifications  to 
supplement  a  performance  specification; 
or 

(3)  Il  is  essential  to  have  an  approved 
first  article  to  serve  as  a  manufacturing 
standard. 

Subpart  209.4— Debarment, 
Suspension,  and  Ineligibility 

209.403    DeflnHions. 

Debarring  official.  (1)  For  DoD,  the 
designees  are — 

Army— Commander.  U.S.  Army  Legal 

Services  Agency 
Navy— Assistant  Secretary  of  the  Navy 

(Research.  Development,  and  Acquisition) 
Air  Force — The  Deputy  Assistant  Secretary 

(Acquisition] 
Defense  Advanced  Research  Projects 

Agency — The  Director 
Defense  Communications  Agency — The 

General  Counsel 
Defense  Logistics  Agency— The  Special 

Assistant  for  Contracting  Integrity 
Defense  Mapping  Agency— The  General 

Counsel 
Defense  Nuclear  Agency— The  Director 
National  Security  Agency— The  Director 
Strategic  Defense  Initiative  Organization — 

The  General  Counsel 
Overseas  installations — as  designated  by  the 

agency  head 

(2)  Overseas  debarring  officials — 

(i)  Are  authorized  to  debar  or  suspend 
contractors  located  within  the  official's 
geographic  area  of  responsibility  under 
any  delegation  of  authority  they  receive 
from  their  agency  head. 

(ii)  Debar  or  suspend  in  accordance 
with  the  procedures  in  FAR  Subpart  9.4 
or  under  modified  procedures  approved 
by  the  agency  head  based  on 
consideration  of  the  laws  or  customs  of 
the  foreign  countries  concerned. 

(iii)  In  addition  to  the  bases  for 
debarment  in  FAR  9.406-2,  may  consider 
the  following  additional  bases — 

(A)  The  foreign  country  concerned 
determines  that  a  contractor  has 
engaged  in  bid-rigging,  price-fixing,  or 
other  anti-competitive  behavior  or 

(B)  The  foreign  country  concerned 
declares  the  contractor  to  be  formally 
debarred,  suspended,  or  otherwise 
ineligible  to  contract  with  that  foreign 
government  or  its  instnmientalities. 


209.405  EH«ct  Of  listing. 

Under  10  U.S.C.  2393b.  when  a 
department  or  agency  determines  that  a 
compelling  reason  exists  for  it  to 
conduct  business  with  a  contractor  that 
is  on  the  list  of  parties  excluded  from 
procurement  programs,  it  shall  provide 
written  notice  of  the  determination  to 
the  General  Services  Administration. 
Office  of  Acquisition  Policy.  Examples 
of  compelling  reasons  are — 

(1)  Only  a  listed  contractor  can 
provide  the  supplies  or  services; 

(2)  Urgency  requires  contracting  with 
a  listed  contractor; 

(3)  The  contractor  and  a  department 
or  agency  have  an  agreement  covering 
the  same  events  which  resulted  in  the 
listing  and  the  agreement  includes  {he 
department/ agency  decision  not  to 
debar  or  suspend  the  contractor  or 

(4)  The  national  defense  requires 
continued  business  dealings  with  the 
listed  contractor. 

209.406  Debarment 

209.406-1    GeneraL 

(a)  When  debarment  consideration 
involves  a  felony  conviction  and  the 
debarring  official  decides  that 
debarment  is  not  necessary,  the  official 
shall  require  the  contractor  to  enter  into 
a  written  agreement  which  includes — 

(i)  A  requirement  for  the  contractor  to 
establish,  if  not  already  established,  and 
to  maintain  the  standards  ef  conduct 
and  internal  control  systems  prescribed 
by  Subpart  203.70;  and 

(ii)  Other  requirements  the  debarring 
official  considers  appropriate. 

209.406-3    Procedures. 

(a)  Investigation  and  referral,  (i)  The 
contracting  officer  shall  prepare  a  report 
containing  the  information  required  by 
paragraph  (a](ii)  of  this  subsection 
when — 

(A)  A  contractor  has  committed,  or  is 
suspected  of  having  committed,  any  of 
the  acts  described  in  FAR  9.406-2  and 
9.407-2; 

(B)  FAR  49.106  requires  a  report; 

(C)  Part  203  requires  a  report; 

(D)  The  Government  suspects  a 
contractor  of  violating  the  Buy  American 
Act  (see  FAR  25.204);  or 

(E)  The  Government  suspects  a 
contractor  of  attempting  to  evade  the 
prohibitions  of  debarment  or  suspension 
by  changes  of  address,  multiple 
addresses,  formation  of  new  companies. 
or  by  other  devices. 

(ii)  Include  the  following  information, 
when  available,  in  the  report  required 
by  paragraph  (a)(i)  of  this  subsection — 

(A)  Name,  address,  and  telephone 
number  of  the  point  of  contact  for  the 
activity  making  the  report; 


(B)  Name,  contractor  and  Government 
entity  (CAGE)  code,  and  address  of  the 
contractor; 

(C)  Name  and  addresses  of  the 
members  of  the  board,  principal  officers, 
partners,  owners,  and  managers; 

(D)  Name  and  addresses  of  all  known 
affiliates,  subsidiaries,  or  parent  firms, 
and  the  nature  of  the  business 
relationship; 

(E)  For  each  contract  affected  by  the 
conduct  being  reported — 

(1)  The  contract  number; 

(2)  All  office  identifying  numbers  or 
symbols: 

(3)  Description  of  supplies  or  services; 

(4)  The  amount; 

(5)  The  percentage  of  completion; 

(6)  The  amount  paid  the  contractor; 

(7)  Whether  the  contract  is  assigned 
under  the  Assignment  of  Claims  Act 
and,  if  so,  to  whom;  and 

(8)  The  amount  due  the  contractor; 

(F)  For  any  other  contracts 
outstanding  with  the  contractor  or  any 
of  its  affiliates — 

(1)  The  contract  number; 

(2)  The  amount; 

(3)  The  amounts  paid  the  contractor 

(4)  Whether  the  contract  is  assigned 
under  the  Assignment  of  Claims  Act 
and.  if  so,  to  whom;  and 

(5)  The  amount  due  the  contractor 

(G)  A  complete  summary  of  all 
pertinent  evidence  and  the  status  of  any 
legal  proceedings  involving  the 
contractor; 

(H)  An  estimate  of  any  damages 
sustained  by  the  Government  as  a  result 
of  the  contractor's  action  (explain  how 
the  estimate  was  calculated); 

(I)  The  comments  and 
recommendations  of  the  contracting 
officer  and  of  eaclx  higher  level 
contracting  review  authority  regarding — 

(1)  Whether  to  suspend  or  debar  the 
contractor 

(2)  Whether  to  apply  limitations  to  the 
suspension  or  debarment; 

(3)  The  period  of  any  recommended 
debarment;  and 

(4)  Whether  to  continue  any  current 
contracts  with  the  contractor  (explain 
why  a  recommendation  regarding 
current  contracts  is  not  included); 

(J)  When  appropriate,  as  an  enclosure 
to  the  report — 

(1)  A  copy  or  extracts  of  each 
pertinent  contract; 

(2)  Witness  statements  or  affidavits; 

(3)  Copies  of  investigative  reports; 

(4)  Certified  copies  of  indictments, 
judgments,  and  sentencing  actions;  and 

(5)  Any  other  appropriate  exhibits  or 
documentation. 

(iii)  Send  three  copies  of  each  report, 
including  enclosures,  to  the  debarring 
official  in  209.403. 


209.406-4    Period  of  debennent 

(a)  If  a  decision  is  based  on  a  felony 
conviction,  the  period  generally  should 
be  for  more  than  one  year.  When  the 
debarring  official  decides  not  to  debar 
or  to  debar  for  one  year  or  less,  both 
that  decision  and  the  agreement 
required  by  209.406-l(a)  require  the 
written  approval  of  the  Secretary 
concerned  or,  in  the  case  of  the  defense 
agencies,  the  Director  of  Defense 
Procurement,  Office  of  the  Under 
Secretary  of  Defense  (Acquisition), 
unless  the  debarring  official  determines 
that  the  mitigating  factors  in  FAR  9.406- 
1  are  satisfied. 

PART  210— SPECIFICATIONS, 
STANDARDS,  AND  OTHER  PURCHASE 
DESCRIPTIONS 

Sec. 

210.001  Definitions. 

210.002  Policy. 

210.002-70   J'reference  for  nondevelopmental 

items. 
210.004    Selecting  specifications  or 

descriptions  for  use. 
210.008    Identification  and  availability  of 

specifications. 
210.011    Solicitation  provisioni  and  contract 

clauses. 
210.011-70    Solicitation  provisions  and 

contract  clauses. 
210.070    Acquiring  bills  of  materials. 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

210.001    OefinKlons. 

Bill  of  materials  means  a  report  by  a 
supplier  which  specifies  the  quantities 
of  various  materials  required  to  produce 
a  designated  quantity  of  supplies  of  a 
particular  kind. 

Nondevelopmental  item  means — 

(1)  Any  item  of  supply  that  is 
available  in  the  commercial 
marketplace; 

(2)  Any  previously-developed  item  c. 
supply  that  is  in  use  by  a  department  or 
agency  of  the  United  States,  a  State  or 
local  government,  or  a  foreign 
government  with  which  the  United 
States  has  a  mutual  defense  cooperation 
agreement; 

(3)  Any  item  of  supply  described  in 
paragraphs  (1)  or  (2)  of  this  definition 
that  requires  only  minor  modification  in 
order  to  meet  the  requirements  of  the 
contracting  agency;  or 

(4)  Any  item  of  supply  that  is 
currently  being  produced  that  does  not 
meet  the  requirements  of  paragraphs  (1). 
(2).  or  (3)  of  this  definition  solely 
because  the  item  is  not  yet  in  use  or  is 
not  yet  available  in  the  commercial 
marketplace. 

Systems  means  a  combination  of 
elements  that  will  funwtion  together  to 
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produce  the  capabilities  required  to 
fulfill  a  mission  need. 

Systems  acquisition  means  the  design, 
development,  and  production  of  new 
systems.  It  also  includes  modifications 
to  existing  systems  that  involve  redesign 
of  the  system  or  subsystems. 

210.002    Policy. 

(c)  All  systems  acquisition  programs 
in  the  DoD  are  subject  to  the  acquisition 
streamlining  policies  and  procedures  in 
DoD  5000.2,  Defense  Acquisition 
Management  Policies  and  Procedures. 

210.002-70    Preferanc*  for 
nondevelopmental  item*. 

DoD  policy  is  to  fulfill  requirements 
for  supplies  through  acquisition  of 
nondevelopmental  items  to  the 
maximum  extent  practicable  (10  U.S.C. 
2325). 

210.004    Selecting  specifications  or 
descriptions  for  use. 

(b)(3)  When  a  "brand  name  or  equal" 
purchase  description  is  used — 

(A)  The  purchase  description — 

[1]  Should  include  a  complete  common 
generic  identification  of  the  item. 

[2]  Should  reference  all  known 
acceptable  brand  name  products,  to 
include — 

[i]  Name  of  manufacturer,  producer,  or 
distributor  of  each  brand  name  product 
referenced  (and  address  if  not  well 
known);  and 

(//]  Model,  make,  or  catalog  number 
for  each,  and  identity  of  the  commercial 
catalog  in  which  it  appears. 

[3]  May,  if  necessary  to  adequately 
describe  an  item,  use  a  commercial 
catalog  description  or  an  extract  from 
the  catalog.  Ensure  that  a  copy  of  each 
catalog  referenced  (except  parts 
catalogs)  is  available  at  the  contracting 
office  for  review  by  offerors. 

[4)  Should  give  prospective  offerors 
the  opportunity  to  offer  products  other 
than  those  specifically  referenced  by 
brand  name,  as  long  as  they  meet  the 
needs  of  the  Government  in  essentially 
the  same  manner  as  the  brand  name 
product. 

(5)  Must  identify  those  sahent 
physical,  functional,  or  other 
characteristics  which  are  essential  to 
the  needs  of  the  Government. 

(B)  The  solicitation — 

[1]  May  require  bid  samples  for  "or 
equal"  offers,  but  not  for  "brand  name" 
offers. 

[2]  Must  provide  for  full  consideration 
and  evaluation  of  "or  equal"  offers 
against  the  salient  characteristic 
specified  in  the  purchase  description.  Do 
not  reject  offers  for  minor  differences  in 
design,  construction,  or  features  which 
do  not  affect  the  suitability  of  the 
product  for  its  intended  use. 


Federal  Regist 


[3)  Must  include  the  following 
immediately  after  the  item  description- 
Offering: 

Manufacturer's 

Name Brand Model  or 

Part  No 


(C)  The  contract  shall  identify,  or 
incorporate  by  reference  an 
identification  of  the  specific  products 
the  contractor  is  to  furnish.  Include  any 
brand  name,  make  or  model  number, 
descriptive  material,  and  any 
modifications  of  brand  name  products 
specified  in  the  offer. 

210.00S    Identification  and  avaitabimy  of 
specifications. 

(a)  The  DoD  index  of  data  item 
descriptions  is  DoD  5010.12-L, 
Acquisition  Management  Systems  and 
Data  Requirements  Control  List 
(AMSDL). 

(d)  Also,  furnish  data  item 
descriptions  which  are  not  listed  in  the 
AMSDL,  except  when  it  is  not  feasible, 
e.g.,  documents  are  bulky  or  only  a 
limited  number  of  copies  are  available 
at  the  contracting  activity. 

(g)  Contracting  activities  can  obtain 
copies  of  the  DODISS.  the  AMSDL.  all 
unclassified  specifications  and 
standards  listed  in  the  DODISS,  and 
data  item  descriptions  hsted  in  the 
AMSDL  by  sending  a  letter  or  DD  Form 
1425,  Speciflcations  and  Standards 
Requisition,  to  the  DoD  single  stock 
point:  Standardization  Document  Order 
Desk,  Building  4.  Section  D,  700  Robbins 
Avenue.  Philadelphia,  PA  19111-5094. 
Include  with  the  letter  or  DD  Form 
1425— 

(i)  The  requestor's  customer  number; 
and 

(ii)  Complete  return  mailing  address, 
including  any  "mark  for"  instructions. 

2 1 0.0 1 1    Sollcnation  provisions  and 
contract  clauses. 

(b)  When  contract  performance 
requires  use  of  specifications  and 
standards  which  are  not  listed  in  the 
DODISS  and  data  item  descriptions 
which  are  not  listed  in  the  AMSDL,  use 
provisions,  as  appropriate,  substantially 
the  same  as  those  at  252.210-7001, 
Availability  of  Specifications  and 
Standards  Not  Listed  in  DODISS,  Data 
Item  Descriptions  Not  Listed  in  DoD 
5010.12-L.  and  Plans,  Drawings,  and 
Other  Pertinent  Documents,  and 
252.210-7002,  Availability  for 
Examination  of  Specifications, 
Standards,  Plans,  Drawings,  Data  Item 
Descriptions,  and  Other  Pertinent 
Documents. 

210.01 1-70    Solicitation  proviaions  and 
contract  ciausaa. 

(a)(1)  When  a  brand  name  or  equal 
purchase  description  is  to  be  included  in 


a  solicitation,  use  the  provision  at 
252.210-7000.  Brand  Name  or  EquaL 

(2)  When  component  parts  of  an  end 
item  are  described  by  brand  name  or 
equal  purchase  descriptions  and 
application  of  the  provision  at  252.210- 
7000  to  some  or  all  of  the  components 
would  be  impracticable,  either  do  not 
use  the  provision  or  Umif  its  application 
to  specific  components. 

(b)  Use  the  clause  at  252.210-7003. 
Acquisition  Streamlining,  in  all 
solicitations  and  contracts  for  systems 
acquisition  programs. 

(c)  Use  the  provision  at  252.210-7004. 
Alternate  Preservation,  Packaging,  and 
Packing,  in  solicitations  which  include 
military  preservation,  packaging,  or 
packing  specifications  when  it  is 
feasible  to  evaluate  and  award  using 
commercial  or  industrial  preservation, 
packaging,  or  packing. 

(d)  Use  the  clause  at  252.210-7005,  Bill 
of  Materials,  in  solicitations  and 
contracts  which  require  delivery  of 
bill(s]  of  materials. 

2 1 0.070    Acquiring  t>Uls  of  materials. 

(a)  DoDI  4210.8,  Department  of 
Defense  Bills  of  Materials,  requires 
acquisition  of  bills  of  materials  for 
certain  items,  when  necessary — 

(1)  To  develop  materials  or 
components  requirements  for  production 
and  maintenance  programs; 

(2)  For  industrial  mobilization 
purposes;  or 

(3)  For  other  specified  purposes. 

(b)  When  a  bill  of  materials  is 
required  in  accordance  with  paragraph 
(a)  of  this  section,  include  the  following 
in  the  contract — 

(1)  An  identification  of  the  supplies  or 
parts  to  be  covered  by  the  bill  of 
materials; 

(2)  The  type  of  bill  or  bills  of  materials 
(detailed,  modified,  expanded  summary, 
or  abbreviated  summary  as  defined  in 
MIL-STD-295,  Bills  of  Materials, 
Preparation  of)  to  be  furnished,  with 
instructions,  including  a  requirement  for 
submission,  on  DD  Form  346,  Raw  (Basic 
Processed)  and  Semi-Fabricated  Slock 
Form,  and  DD  Form  347,  Bill  of  Materials 
for  Subcontracted  Parts,  Purchased 
Parts,  Government  Furnished  Property; 

(3)  The  price  to  be  paid  the  contractor 
for  the  bill  of  materials  and  any 
revisions,  or  a  statement  that  the  bill  of 
materials  is  not  separately  priced; 

(4)  The  number  of  copies  of  each  bill 
of  materials  to  be  furnished;  and 

(5)  The  dehvery  dates. 


PART  211— ACQUISITION  A 
DISTRIBUTION  OF  COMMEF 
PRODUCTS 


Scope  of  subpart. 
Definitions. 
Policy. 

Applicability. 
General. 


Sec. 

211.7000 

211.7001 

211.7002 

211.7003 

211.7003-1 

211.7003-2     Existing  or  prior  sou 

211.7004  Requirements. 
211.7004-1    Precedence  of  Part  2 
211.7004-2    Format  for  solicitatii 

contracts. 
211.7004-3    Part  I— The  Schedul 
211.7004-4    Part  II— Contract  Cli 
211.7004-5    Part  III— List  of  Exhi 

Attachments. 
211.7004-6    Part  IV— Represents 

Instructions. 

211.7005  Contract  clauses. 
Authority:  5  U.S.C.  301, 10  U.S. 

Directive  5000.35,  FAR  subpart  1. 

Subpart  211.70— Contractint 
Commercial  Items 

211.7000  Scope  of  subpart 

This  subpart  implements  se 
824(b)  of  Public  Law  101-189 
establishing  policies,  procedu 
simplified  uniform  contract  fc 
the  acquisition  of  commercial 

211.7001  Deflnitiona. 

As  used  in  this  subpart — 

(a)  Commercial  items  mear 
regularly  used  in  the  course  o 
business  operaMons  for  other 
Government  purposes  which: 

(1)  Have  been  sold  or  liceni 
general  public; 

(2)  Have  not  been  sold  or  li 
have  been  offered  for  sale  or  i 
the  general  public; 

(3)  Are  not  yet  available  in 
commercial  marketplace,  but 
available  for  commercial  deli' 
reasonable  period  of  time; 

(4)  Are  described  in  paragn 
or  (3)  that  would  require  only 
modification  in  order  to  meet 
requirements  of  the  procuring 

(b)  Competition  means  the  i 
of  offers  from  more  than  one  | 
source  where  award  will  be  n 
responsive,  responsible  offero 
bid  or  proposal  is  most  advan 
the  Government,  price  and,  w 
appropriate,  other  factors  con 
when  a  solicitation  contempla 
than  one  award,  the  offerors 
independently  compete  for  a 
proportionate  share  (0  to  100  i 
the  award  to  be  determined  b; 
evaluation  criteria  specified  ii 
solicitation.  The  term  competi 
includes  contracting  using  full 
competition  (see  FAR  6.1  and 
and  other  forms  of  competi tioi 
authorized  in  FAR  6.3. 
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a  solicitation,  use  the  provision  at 
252.210-7000.  Brand  Name  or  Equal. 

(2)  When  component  parts  of  an  end 
item  are  described  by  brand  name  or 
equal  purchase  descriptions  and 
application  of  the  provision  at  252.210- 
7000  to  some  or  all  of  the  components 
would  be  impracticable,  either  do  not 
use  the  provision  or  Umit  its  application 
to  specific  components. 

(b)  Use  the  clause  at  252.210-7003, 
Acquisition  Streamlining,  in  all 
solicitations  and  contracts  for  systems 
acquisition  programs. 

(c)  Use  the  provision  at  252.210-7004, 
Alternate  Preservation,  Packaging,  and 
Packing,  in  solicitations  which  include 
military  preservation,  packaging,  or 
packing  specifications  when  it  is 
feasible  to  evaluate  and  award  using 
commercial  or  industrial  preservation, 
packaging,  or  packing. 

(d)  Use  the  clause  at  252.210-7005.  Bill 
of  Materials,  in  solicitations  and 
contracts  which  require  delivery  of 
bill(s]  of  materials. 

210.070    Acquiring  bills  of  matsrials. 

(a)  DoDI  4210.8,  Department  of 
Defense  Bills  of  Materials,  requires 
acquisition  of  bills  of  materials  for 
certain  items,  when  necessary — 

(1)  To  develop  materials  or 
components  requirements  for  production 
and  maintenance  programs; 

(2)  For  industrial  mobilization 
purposes;  or 

(3)  For  other  specified  purposes. 

(b)  When  a  bill  of  materials  is 
required  in  accordance  with  paragraph 
(a)  of  this  section,  include  the  following 
in  the  contract — 

(1)  An  identification  of  the  supplies  or 
parts  to  be  covered  by  the  bill  of 
materials; 

(2)  The  type  of  bill  or  bills  of  materials 
(detailed,  modified,  expanded  summary, 
or  abbreviated  summary  as  defined  in 
MIL-STD-295,  Bills  of  Materials. 
Preparation  of)  to  be  furnished,  with 
instructions,  including  a  requirement  for 
submission,  on  DD  Form  346,  Raw  (Basic 
Processed)  and  Semi-Fabricated  Stock 
Form,  and  DD  Form  347,  Bill  of  Materials 
for  Subcontracted  Parts.  Purchased 
Parts.  Government  Furnished  Property; 

(3)  The  price  to  be  paid  the  contractor 
for  the  bill  of  materials  and  any 
revisions,  or  a  statement  that  the  bill  of 
materials  is  not  separately  priced; 

(4)  The  number  of  copies  of  each  bill 
of  materials  to  be  furnished;  and 

(5)  The  delivery  dates. 


PART  211— ACQUISITION  AND 
DISTRIBUTION  OF  COMMERCIAL 
PRODUCTS 

Sec. 

211.7000  Scope  of  subpart. 

211.7001  Definitions. 

211.7002  Policy. 

211.7003  Applicability. 
211.7003-1    General. 

211.7003-2    Existing  or  prior  sources. 

211.7004  Requirements. 
211.7004-1    Precedence  of  Part  211. 
211.7004-2    Format  for  solicitations  and 

contracts. 
211.7004-3    Part  I— The  Schedule. 
211.7004-4    Part  II— Contract  Clauses. 
211.7004-S    Part  III— List  of  Exhibits  and 

Attachments. 
211.7004-6    Part  IV— Representations  and 

Instructions. 

211.7005  Contract  clauses. 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Subpart  211.70— Contracting  for 
Commercial  Items 

211.7000  Scop*  of  subpart 

This  subpart  implements  section 
824(b)  of  Public  Law  101-189  by 
establishing  policies,  procedures  and  a 
simplified  uniform  contract  format  for 
the  acquisition  of  commercial  items. 

211.7001  Dtflnitions. 

As  used  in  this  subpart — 

(a)  Commercial  items  means  items 
regularly  used  in  the  course  of  normal 
business  operations  for  other  than 
Government  purposes  which: 

(1)  Have  been  sold  or  licensed  to  the 
general  public; 

(2)  Have  not  been  sold  or  licensed,  but 
have  been  offered  for  sale  or  license  to 
the  general  public; 

(3)  Are  not  yet  available  in  the 
commercial  marketplace,  but  will  be 
available  for  commercial  delivery  in  a 
reasonable  period  of  time; 

(4)  Are  described  in  paragraph  (1),  (2) 
or  (3)  that  would  require  only  minor 
modification  in  order  to  meet  the 
requirements  of  the  procuring  agency. 

(b)  Competition  means  the  solicitation 
of  offers  from  more  than  one  potential 
source  where  award  will  be  made  to  the 
responsive,  responsible  offeror  whose 
bid  or  proposal  is  most  advantageous  to 
the  Government,  price  and,  where 
appropriate,  other  factors  considered  or, 
when  a  solicitation  contemplates  more 
than  one  award,  the  offerors 
independently  compete  for  a 
proportionate  share  (0  to  100  percent)  of 
the  award  to  be  determined  by  the 
evaluation  criteria  specified  in  the 
solicitation.  The  term  competition 
includes  contracting  using  full  and  open 
competition  (see  FAR  6.1  and  FAR  6.2) 
and  other  forms  of  competition 
authorized  in  FAR  6.3. 


(c)  Existing  or  prior  sources  means 
entities  that  are  furnishing  or  previously 
furnished  items  to  the  Government,  in 
accordance  with  Government  unique 
product  descriptions,  drawings  or 
specifications,  that  are  being  replaced 
by  commercial  items. 

(d)  Minor  modification  means  a 
modification  to  a  commercial  item  that 
does  not  alter  the  commercial  item's 
function  or  essential  physical 
characteristics. 

(e)  Subcontractor  means  an  entity 
producing  an  item  for  another  entity  to 
the  other  entity's  specifications,  designs 
or  drawings.  The  term  does  not  include 
entities  that  produce  such  items  to  their 
own  specifications,  designs  or  drawings 
for  sale  to  others. 

(f)  Supplier  means  an  entity  that 
produces  items  to  its  own  specifications, 
designs  or  drawings  for  sale  to  others. 

211.7002  PoNey. 

It  is  Department  of  Defense  policy 
to— 

(a)  Satisfy  its  requirements,  to  the 
maximum  extent  practicable,  through 
competitive  acquisition  of  commercial 
items. 

(b)  Competitively  acquire  commercial 
products  which  best  satisfy  the 
Government's  requirements,  price  and 
other  factors  considered. 

(c)  Not  require  offerors  or  contractors 
to  submit  certified  cost  or  pricing  data 
or  require  offerors  or  contractors  to 
obtain  certified  cost  or  pricing  data  from 
their  subcontractors  or  suppliers  when 
contracting  for  commercial  items  under 
this  subpart. 

(d)  Require  prime  contractors  to 
include  in  contracts  with  their 
subcontractors  or  suppliers,  as  those 
terms  are  defined  at  211.7001.  only  the 
clauses  and  provisions  required  by  law 
or  executive  order  to  be  included  iii  such 
contracts. 

211.7003  AppHcaMllty. 

211.7003-1    General. 

(a)  This  Subpart  shall  be  used,  to  the 
maximum  extent  practicable,  to 
competitively  acquire  commercial  items. 

(b)  This  Subpart  shall  not  be  used  to 
acquire: 

(1)  Commercial  items  on  a  non- 
competitive basis. 

(2)  Services  (other  than  the  services 
included  in  a  competitive  solicitation  for 
commercial  items  that  are  required  by 
the  solicitation  to  be  furnished  by  the 
successful  offeror  in  direct  support  of 
the  items  being  acquired); 

(3)  Small  purchases  under  FAR  part  13 
and  DFARS  part  213. 

(4)  Bakery  and  dairy  products  (See 
217.73)  and  perishable  foods; 


(5)  Petroleum,  crude  oil,  unfinished 
oils  and  finished  products  as  defined  in 
FAR  25.108(d)(2); 

(6)  Items  set  forth  in  225.70  that  are 
subject  to  Authorization^and 
Appropriations  Act  Restrictions  unless 
the  applicable  exceptions  set  forth  in 
225.70  apply. 

21 1.7003-2    Existing  or  prior  sources. 

(a)  The  head  of  a  military  department 
or  defense  agency,  or  his  or  her 
designee,  may  determine  that  it  is  in  the 
Government's  interests  to  permit 
existing  or  prior  sources  of  items  to 
participate  in  a  competition  for  a 
commercial  item  when; 

(1)  A  commercial  item  will  replace  an 
item  that  is  being  or  previously  was 
furnished  to  the  Government  in 
accordance  with  Goverrunent  unique 
product  descriptions,  drawings  or  other 
specifications:  and. 

(2)  The  existing  or  previously 
furnished  item  will  compete  with 
commercial  items  under  the  same  terms, 
conditions  and  evaluation/award 
criteria. 

(b)  The  authority  and  criteria  in 
paragraph  (a)  of  this  subsection  also 
apply  to  minor  modifications  (as  that 
term  is  defined  at  211.7001)  of  existing  or 
previously  furnished  items  when  the 
minor  modifications  are  necessary  to 
comply  with  the  Government's 
solicitation  requirements. 

(c)  The  policies,  procedures, 
solicitation  provisions  and  contract 
clauses  applicable  to  commercial  items 
under  this  Subpart  shall  apply  also  to 
existing  or  previously  furnished  items 
permitted  to  participate  in  a  competition 
conducted  under  this  subpart. 

(d)  The  provision  at  252.211-7012, 
Certifications — Commercial  Items — 
Competitive  Acquisitions,  shall  be  used 
with  its  Alternate  I  when  the  contracting 
activity  has  determined  that  it  is  in  the 
Government's  interests  to  permit 
existing  or  prior  sources  to  participate  in 
a  competition  for  a  commercial  item. 

211.7004    Requirements. 

211.7004-1    Precedence  of  Part  211. 

(a)  General.  (1)  Contracting  officers 
shall  follow  the  regulatory  text' 
contained  in  part  211  when  acquiring 
commercial  items.  Guidance  and 
procedures  contained  in  other  FAR  and 
DFARS  regulatory  text  shall  also  be 
followed  provided  that  the  guidance  and 
procedures  do  not  conflict  with  the 
regulatory  text  in  part  211.  In  the  event 
of  a  conflict  among  the  part  211 
regulatory  text  and  any  other  FAR  or 
DFARS  regulatory  text,  the  part  211 
regulatory  text  shall  control  and  have 
precedence. 
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(2)  Notwithstanding  the  prescriptions 
contained  in  other  FAR  or  DFARS 
regulatory  text,  only  the  contract 
clauses,  solicitations  provisions, 
representations  and  certifications  and 
special  contract  requirements  prescribed 
for  use  under  part  211  shall  be  included 
in  solicitations  and  contracts  under  part 
211  unless  the  contracting  officer  has 
determined  in  writing  that  additional 
special  contract  requirements,  contract 
clauses  and  solicitation  provisions  are 
essential  for  the  protection  of  the 
Government's  interests  in  a  particular 
contract. 

(3)  Supplementation  of  subpart  211.70 
is  not  authorized  without  the  prior 
written  approval  of  the  Director  of 
Defense  Procurement. 

(b)  Contract  type.  Only  firm  fixed 
price  contracts,  or  as  provided  in 
paragraph  (c)  of  this  subsection,  fixed 
price  contracts  with  economic  price 
adjustment  provisions,  shall  be  used  to 
acquire  commercial  items  under  this 
subpart.  The  term  "firm  fixed  price 
contracts"  includes  orders  under 
Indefinite-Delivery  contracts  (see  FAR 
16.502  through  16.504  and  16.506)  when 
the  prices  at  which  items  may  be 
acquired  are  established  as  firm  fixed 
prices  or  fixed  prices  with  economic 
price  adjustment. 

(c)  Economic  price  adjustment. 
Solicitations  for  commercial  items  shall 
not  require  contract  performance  that  is 
extended  beyond  customary  industry 
practice  for  the  product  to  be  acquired. 
Contracting  officers  may  consider  the 
use  of  fixed  price  contracts  with 
economic  price  adjustment  provisions, 
subject  to  the  limitations  at  FAR  16.203- 
3,  if  an  extended  period  of  performance 
cannot  be  avoided  and  the  other 
conditions  described  in  FAR  16.203-2 
exist.  Economic  price  adjustment 
provisions  shall  be  tailored  to  the 
particular  contracting  situation. 

(d)  Specification  requirements. 
Commercial  items  shall  be  acquired 
using  specifications  that  describe  the 
item  in  terms  of  the  performance 
required  and  form,  fit  and  function  or 
other  essential  physical  characterisUcs. 
Specifications  shall  not  include: 

(1)  Specific  designs,  manufacturing 
processes  or  procedures;  or 

(2)  Military  standards  or  military 
specifications  which  would  restrict  a 
potential  contractor's  ability  to  satisfy 
the  Government's  requirements. 

(e)  Contract  quality  requirements. 
Contracting  officers  shall  not  require 
contractors  to  comply  with  a 
Government  specified  quality  assurance 
system  or  quality  program  (see  FAR 
46.202-3).  The  contractor  shall  be 
required  to  maintain  quality  assurance 
systems  adequate  to  assure  that  the 


items  to  be  furnished  under  the  contract 
conform  with  all  contractual 
requirements.  To  the  extent  practicable, 
quality  assurance  systems  shall  be 
consistent  with  the  contractor's 
standard  commercial  practices. 

(f)  Inspection  requirements.  (1) 
Government  inspection  of  items 
acquired  under  this  Subpart  shall  be 
limited  to  verifying  that  items  tendered 
for  acceptance  conform  to  contractual 
requirements.  Inspection  and  test  prior 
to  tender  for  acceptance  is  the 
contractor's  responsibility  and  shall  be 
performed  by  the  contractor  in 
accordance  with  the  contractor's 
standard  practice.  Therefore, 
solicitations  and  contracts  will  not 
provide  for  inspections  or  tests  to  be 
performed  by  the  Government  prior  to 
the  time  the  items  are  tendered  for 
acceptance.  However,  contracting 
officers  may  tailor  inspection 
requirements  when  it  is  determined  that 
the  commercial  items  to  be  furnished 
under  the  contract  have  critical 
applications  (see  FAR  46.203(c)). 

(2)  The  place  or  places  at  which 
inspection  and  acceptance  will  be 
performed,  the  acceptance  criteria  and 
any  associated  requirements  shall  be 
identified  in  Section  E.  Inspection  and 
Acceptance,  of  the  solicitation  and 
contract.  These  requirements  may  also 
be  included  in  the  specifications  used  to 
acquire  the  items. 

(3)  The  clause  at  252.211-7004. 
Inspection  and  Acceptance — 
Commercial  Items,  shall  be  included  in 
all  solicitations  and  contracts  for 
commercial  items  under  this  Subpart. 
Paragraph  (b)(1)  of  the  clause  at  252.211- 
7004  may  be  modified  appropriately  if 
the  contracting  officer  has  determined 
that  the  commercial  items  to  be 
furnished  under  the  contract  will  have  a 
critical  application. 

(g)  Packaging  and  marking. 
Commercial  items  shall  be  packaged 
and  marked  in  accordance  with  the 
contractor's  standard  practices  unless 
unique  military  storage  or  operational 
needs  require  special  packaging  and 
marking.  Requiring  activities  shall 
document  the  contract  file  to  clearly 
identify  the  needs  or  circumstances 
which  mandate  the  use  of  special 
packaging  or  marking  requirements. 

(h)  Technical  data,  computer  software 
and  commercial  computer  software.  The 
terms  computer  software,  computer 
software  documentation,  commercial 
computer  software,  commercial 
computer  software  documentation,  and 
technical  data  are  used  in  paragraphs 
(h)(1)  through  (h)(4)  of  this  subsection  to 
describe  the  types  of  technical  data  or 
computer  software  that  may  be  acquired 
under  this  Subpart  and  the  conditions 


placed  upon  the  Government's  use  of 
such  technical  data  and  computer 
software.  For  purposes  of  paragraphs 
(h)(1)  through  (h)(4): 

Computer  software  means  a  set  of 
instructions,  rules,  routines  or 
statements  that  cause  a  computer  to 
perform  a  specific  operation  or  series  of 
operations:  and,  source  code  listings, 
object  codes,  design  details,  algorithms, 
processes,  flow  charts,  formulae,  and 
related  material  that  would  enable  the 
software  to  be  reproduced,  recreated  or 
recompiled. 

Commercial  computer  software 
means  computer  software  that  has  been 
developed  at  private  expense  for  the 
commercial  marketplace  and  is  not  in 
the  public  domain.  The  term  commercial 
computer  software  includes  any 
commercial  computer  software  that  has 
been  modified  or  will  be  modified  to 
satisfy  requirements  expressed  in  a 
competitive  procurement  solicitation. 

Computer  software  documentation 
means  owner's  manuals,  user's  manuals, 
and  operating  instructions  and  other 
items,  regardless  of  storage  media,  that 
explain  the  capabilities  of  the  computer 
software  or  provide  operating 
instructions  for  using  the  software  to 
obtain  desired  results  from  a  computer. 

Commercial  computer  software 
documentation  means  the  computer 
software  documentation  customarily 
provided  to  the  public  at.  or  subsequent 
to.  the  time  the  commercial  computer 
software  is  licensed  or  provided  to  the 
public. 

Technical  data  means  recorded 
information,  regardless  of  format  or 
storage  media,  of  a  scientific  or 
technical  nature.  Technical  data 
includes  computer  software 
documentation  and  computer  data  bases 
but  dues  not  include  computer  software, 
financial  data,  administrative  data,  or 
cost  or  pricing  data. 

(1)  Technical  Data  (other  than 
Commercial  Computer  Software 
Documentafion)  and  Computer  Software 
(other  than  Commercial  Computer 
Software). 

(i)  Contracting  officers  shall  not 
acquire  technical  data  or  computer 
software  except: 

(A)  Technical  data  or  computer 
software  required  to  maintain  and  repair 
commercial  items  properly  when 
maintenance  or  repair  is  not  otherwise 
the  contractor's  responsibility  under  the 
contract: 

(B)  Technical  data  or  computer 
software  that  describe  or  provide  the 
proper  installation,  operating  or 
handling  procedures  for  commercial 
items  when  such  technical  data  or 
computer  software  are  not  customarily 


Faderal  Regiite 

provided  to  the  public  as  part 
commercial  item's  price: 

(C)  Technical  data  or  compi 
software  that  describe  the  mo( 
made  to  commercial  items,  inc 
commercial  items'  related  coir 
software  or  computer  softwan 
documentation,  in  order  to  me 
requirements  of  the  procuremt 
solicitation; 

(D)  Technical  data  or  compi 
software  that  describe  the  mw 
made  to  commercial  computer 
or  its  related  commercial  comj 
software  documentation,  in  or 
meet  the  requirements  of  the 
procurement  solicitation  when 
modified  commercial  compute: 
and  its  related  documentation 
commercial  items  being  fumisl 
the  contract. 

(ii)  The  Government  shall  us 
technical  data  and  computer  si 
acquired  under  a  contract  for 
commercial  items  only  as  prov 
paragraph  (b)  of  the  clause  at : 
7015,  Technical  Data  and  Com 
Software — Commercial  Items. 

(iii)  All  technical  data  to  be  i 
under  the  contract  shall  be  list 
Form  1423,  Contract  Data  Reqi 
List. 

(2)  Commercial  Computer  Sc 
and  Commercial  Computer  Sol 
Documentation,  (i)  Contracting 
shall  acquire  only  the  commen 
computer  software  and  comme 
computer  software  documenta 
customarily  provided  to  the  pu 
Except  as  provided  in  subparaj 
(h)(l)(i)(D),  contracting  officers 
require  offerors  or  contractors 
information  related  to  the  comi 
computer  software  or  commerc 
computer  software  documental 
is  not  customarily  provided  to 
public. 

(ii)  Commercial  computer  sol 
and  commercial  computer  softi 
documentation  shall  be  acquire 
maximum  extent  practicable,  u 
same  license  provided  by  the  s 
developer  or  distributor  to  the  | 
Tailored  licenses  may  be  inclui 
solicitations  for  commercial  co 
software  or  commercial  compu 
software  documentation  if  the 
contracting  officer  has  determii 
ivriting,  based  upon  a  thorough 
analysis,  that  the  licenses  offer 
public  are  not  in  the  Govemmc 
interests  (licenses  that  obligate 
licensee  to  purchase  additional 
quantities  of  the  software,  pure 
future  upgrades  of  the  software 
purchase  other  items  or  service 
the  licensor,  distributor  or  any  > 
person  as  a  condition  of  the  lic( 


nesday,  July  31,  1991  /  Rules  and  Regulations 


Federal 


RegJKter  /  Vol.  56,  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations        36319 


ed  under  the  contract 
Dntractual 

he  extent  practicable. 
systems  shall  be 
!  contractor's 
ial  practices. 
juirements.  (1) 
ction  of  items 
s  Subpart  shall  be 
I  that  items  tendered 
form  to  contractual 
ection  and  test  prior 
tance  is  the 
isibility  and  shall  be 
ontractor  in 
le  contractor's 
Therefore, 
jntracts  will  not 
ions  or  tests  to  be 
Government  prior  to 
ire  tendered  for 
i^er,  contracting 
inspection 

I  it  is  determined  that 
ns  to  be  furnished 
have  critical 
AR  46.203(c)). 
)laces  at  which 
eptance  will  be 
jptance  criteria  and 
Liirements  shall  be 
n  E,  Inspection  and 
solicitation  and 
uirements  may  also 
ipecifications  used  to 

252.211-7004, 
eptance — 
shall  be  included  in 
1  contracts  for 
nder  this  Subpart, 
the  clause  at  252.211- 
ed  appropriately  if 
:er  has  determined 
I  items  to  be 
contract  will  have  a 

/  marking. 
ihall  be  packaged 
irdance  with  the 
rd  practices  unless 
age  or  operational 
al  packaging  and 
activities  shall 
act  file  to  clearly 
r  circumstances 
use  of  special 
ig  requirements. 
3.  computer  software 
vpvter  software.  The 
"ware,  computer 
ition,  commercial 
commercial 
iocumentation.  and 
ised  in  paragraphs 
of  this  subsection  to 
if  technical  data  or 
that  may  be  acquired 
md  the  conditions 


placed  upon  the  Government's  use  of 
such  technical  data  and  computer 
software.  For  purposes  of  paragraphs 
(h)(1)  through  (h)(4): 

Computer  software  means  a  set  of 
instructions,  rules,  routines  or 
statements  that  cause  a  computer  to 
perform  a  specific  operation  or  series  of 
operations;  and,  source  code  listings, 
object  codes,  design  details,  algorithms, 
processes,  flow  charts,  formulae,  and 
related  material  that  would  enable  the 
software  to  be  reproduced,  recreated  or 
recompiled. 

Commercial  computer  software 
means  computer  software  that  has  been 
developed  at  private  expense  for  the 
commercial  marketplace  and  is  not  in 
the  public  domain.  The  term  commercial 
computer  software  includes  any 
commercial  computer  software  that  has 
been  modified  or  will  be  modified  to 
satisfy  requirements  expressed  in  a 
competitive  procurement  solicitation. 

Computer  software  documentation 
means  owner's  manuals,  user's  manuals, 
and  operating  instructions  and  other 
items,  regardless  of  storage  media,  that 
explain  the  capabilities  of  the  computer 
software  or  provide  operating 
instructions  for  using  the  software  to 
obtain  desired  results  from  a  computer. 

Commercial  computer  software 
documentation  means  the  computer 
software  documentation  customarily 
provided  to  the  public  at,  or  subsequent 
to,  the  time  the  commercial  computer 
software  is  hcensed  or  provided  to  the 
public. 

Technical  data  means  recorded 
information,  regardless  of  format  or 
storage  media,  of  a  scientific  or 
technical  nature.  Technical  data 
includes  computer  software 
documentation  and  computer  data  bases 
but  does  not  include  computer  software, 
financial  data,  administrative  data,  or 
cost  or  pricing  data. 

(1)  Technical  Data  (other  than 
Commercial  Computer  Software 
Documentation)  and  Computer  Software 
(other  than  Commercial  Computer 
Software). 

(i)  Contracting  officers  shall  not 
acquire  technical  data  or  computer 
software  except: 

(A)  Technical  data  or  computer 
software  required  to  maintain  and  repair 
commercial  items  properly  when 
maintenance  or  repair  is  not  otherwise 
the  contractor's  responsibility  under  the 
contract: 

(B)  Technical  data  or  computer 
software  that  describe  or  provide  the 
proper  installation,  operating  or 
handling  procedures  for  commercial 
items  when  such  technical  data  or 
computer  software  are  not  customarily 


provided  to  the  public  as  part  of  a 
commercial  item's  price: 

(C)  Technical  data  or  computer 
software  that  describe  the  modifications 
made  to  commercial  items,  mcluding  the 
commercial  items'  related  computer 
software  or  computer  software 
documentation,  in  order  to  meet  the 
requirements  of  the  procurement 
solicitation; 

(D)  Technical  data  or  computer 
software  that  describe  the  modifications 
made  to  commercial  computer  software 
or  its  related  commercial  computer 
software  documentation,  in  order  to 
meet  the  requirements  of  the 
procurement  solicitation  when  the 
modifred  commercial  computer  software 
and  its  related  documentation  are  the 
commercial  items  being  furnished  under 
the  contract. 

(ii)  The  Government  shall  use  the 
technical  data  and  computer  software 
acquired  under  a  contract  for 
commercial  items  only  as  provided  in 
paragraph  (b)  of  the  clause  at  252.211- 
7015.  Technical  Data  and  Computer 
Software — Commercial  Items. 

(iii)  All  technical  data  to  be  acquired 
under  the  contract  shall  be  listed  on  DD 
Form  1423.  Contract  Data  Requirements 
List. 

(2)  Commercial  Computer  Software 
and  Commercial  Computer  Software 
Documentation,  (i)  Contracting  officers 
shall  acquire  only  the  commercial 
computer  software  and  commercial 
computer  software  documentation 
customarily  provided  to  the  public. 
Except  as  provided  in  subparagraph 
(h)(l)(i)(D).  contracting  officers  shall  not 
require  offerors  or  contractors  to  furnish 
information  related  to  the  commercial 
computer  software  or  commercial 
computer  software  documentation  that 
is  not  customarily  provided  to  the 
public. 

(ii)  Commercial  computer  software 
and  commercial  computer  software 
documentation  shall  be  acquired,  to  the 
maximum  extent  practicable,  under  the 
same  license  provided  by  the  software 
developer  or  distributor  to  the  public. 
Tailored  licenses  may  be  included  in 
solicitations  for  commercial  computer 
software  or  commercial  computer 
software  docamentation  if  the 
contracting  officer  has  determined,  in 
A^riting,  based  upon  a  thorough  market 
analysis,  that  the  hcenses  offered  to  the 
public  are  not  In  the  Government's 
interests  (licenses  that  obligate  the 
licensee  to  purchase  additional 
quantities  of  the  software,  purchase 
future  upgrades  of  the  software  or 
purchase  other  items  or  services  from 
the  licensor,  distributor  or  any  other 
person  as  a  condition  of  the  license  are 


examples  of  licenses  that  may  not  be  in 
the  Government's  interests). 

(iii)  A  tailored  license  shall  cleariy  set 
forth  the  conditions  under  which  the 
Government  may  use  the  commercial 
computer  software  and  any  related 
commercial  computer  software 
documentation.  Solicitations  containing 
a  tailored  license  must  require  an  offeror 
who  is  not  the  commercial  computer 
software  or  commercial  computer 
software  documentation  licensor  to 
obtain,  and  submit  with  its  offer,  the 
licensor's  written  agreement  to  the 
tailored  license  as  a  condition  for 
award.  Tailored  license  agreements 
shall  be  included  in  Section  H.  "Special 
Contract  Requirements."  of  the  contract. 

(iv)  The  Government  shall  use 
commercial  computer  software  or 
commercial  computer  software 
documentation  only  as  provided  in 
paragraph  (c)  of  the  clause  at  252.211- 
7015,  Technical  Data  and  Computer 
Software — Commercial  Items. 

(3)  The  clause  at  252.211-7015, 
Technical  Data  and  Computer 
Software — Commercial  Items,  shall  be 
included  in  all  solicitations  and 
contracts  for  commercial  items. 

(4)  The  clauses  at  252.211-7016. 
Technical  Data  and  Computer 
Software— Withholding  of  Payment- 
Commercial  Items,  and  252.211-7017. 
Certification  of  Technical  Data 
Conformity — Commercial  Items,  shall  be 
included  in  solicitations  and  contracts 
for  commercial  items  when  technical 
data  or  computer  software,  including 
technical  data  or  computer  software  that 
describe  modifications  to  commercial 
computer  software  or  commercial 
computer  software  documentation,  will 
be  acquired.  These  clauses  shall  not  be 
included  in  solicitations  and  contracts 
that  will  procure  only  commercial 
computer  software  or  commercial 
computer  software  documentation. 

(i)  Certified  cost  or  pricing  data.  (1) 
Contracting  officers  shall  not  require 
offerors  to  submit  certified  cost  or 
pricing  data  or  require  offerors  to  obtain 
certified  cost  or  pricing  data  from  their 
subcontractors  or  suppliers  when 
competitively  acquiring  commercial 
items  including  a  sole  offer  received  in 
response  to  a  competitive  soHcitation  if 
the  criteria  at  211.7004-l(o)  (3)  and  (4) 
are  satisfied. 

(2)  Contracting  officers  shall  require 
prime  contractors  to  submit  certified 
cost  or  pricing  data  for  contract 
modifications  which  result  in  a  price 
adjustment  involving  aggregate 
increases  and/or  decreases  in  costs, 
plus  applicable  profits,  of  more  than 
$500,000,  imless  the  price  adjustment  is 
exempt  from  submission  and 


certification  requirements  as  provided  ai 
FAR  15.804-3. 

(3)  For  purposes  of  this  Subpart,  the 
phrase  "the  cost  or  pricing  data"  used  in 
FAR  15.804-2(b)  means  only  the  cost  or 
pricing  data  necessary  to  price  the 
contract  modification. 

(4)  The  clauses  at  252.211-7010.  Price 
Reduction  for  Defective  Cost  or  Pricing 
Data — Contract  Modifications- 
Commercial  Items,  and  252.211-7011 
Audit  of  Contract  Modifications- 
Commercial  Items,  shall  be  included  in 
all  solicitations  and  contracts  for 
commercial  items. 

(j)  Warranties — (1)  Commercial  items 
that  are  weapon  systems.  Contracting 
officers  shall  include  tailored,  cost 
effective  warranties  in  solicitations  and 
contracts  for  commercial  items  that  are 
weapon  systems  in  accordance  with  the 
policies  and  procedures  at  246.770.  The 
term  "weapon  system,"  as  used  in  10 
U.S.C.  2403  and  246.770,  does  not  include 
commercial  items  sold  in  substantial 
quantities  to  the  general  public. 

(2)  Commercial  items  that  are  not 
weapons  systems.  Commercial  items 
shall  be  acquired  with  the  warranties 
provided  to  the  public  as  customary 
trade  practice  if  the  customary  trade 
practice  warranties  adequately  protect 
the  Government's  interests.  Tailored 
warranties  shall  be  used  when 
customary  trade  practice  warranties  do 
not  adequately  protect  th»^ 
Government's  interests  or  tailored 
warranties  are  necessary  to  assure  that 
commercial  items  intended  for  use  as 
components  or  subsystems  of  weapon 
systems  are  procured  with  warranties 
that  do  not  compromise  or  invalidate  the 
weapon  system  warranty.  Tailored 
warranties  should  be  considered  when 
commercial  items  are  not  customarily 
warranted  to  the  public.  However,  the 
criteria  at  FAR  46.703  shall  be 
considered  to  determine  if  it  is 
appropriate  to  require  offerors  to 
provide  warranties  for  commercial  items 
that  are  not  customarily  warranted  to 
the  public. 

(i)  Customary  trade  practice 
warranties.  (A)  Contracting  officers 
shall  consider  a  warranty  to  be  in  the 
Government's  interests  when  it  is 
customary  trade  practice  to  provide  a 
warranty  to  the  general  public.  Market 
research  and  analysis  will  disclose  if  a 
particular  class  of  commercial  items 
(e.g.,  shoes,  radar  sets,  office  equipment, 
etc.)  is  customarily  offered  for  sale  to 
the  general  public  with  a  warranty. 

(B)  A  commercial  item  warranty  that 
limits  the  Government's  rights  under  the 
Inspection  and  Acceptance — 
Commercial  Items  clause  (252.211-7004) 
does  not  adequately  protect  the 
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Government's  interests.  Similarly,  a 
warranty's  duration  must  be  considered 
when  determining  whether  or  not  the 
warranty  adequately  protects  the 
Government's  interests.  A  warranty 
period  that  does  not  provide  a 
reasonable  time  for  a  commercial  item's 
operational  use  to  verify  that  the  item 
conforms  to  contractual  requirements 
does  not  adequately  protect  the 
Government's  interests.  For  example,  if 
the  Government  intends  to  store  the 
item  for  a  period  prior  to  the  item's 
actual  use.  the  duration  of  the  warranty 
should  cover  both  the  storage  time  and  a 
reasonable  period  of  actual  use. 

(C)  A  warranty  is  a  price  related 
factor.  Therefore,  the  evaluation  factors 
included  in  competitive  solicitations 
shall  be  structured  to  permit 
consideration  of  the  relative  value  to  the 
Government  of  the  warranty  offered  by 
each  offeror. 

(ii)  Tailored  warranties.  (A) 
Contracting  officers  may  tailor  a 
contract  specific  warranty  clause  or 
appropriately  tailor  the  FAR  warranty 
clauses  at  FAR  52.246-17,  Warranty  of 
Supplies  of  a  Non-Complex  Nature, 
52.246-18,  Warranty  of  Supplies  of  a 
Complex  Nature,  or  52.246-19.  Warranty 
of  Systems  and  Equipment  under 
Performance  Specifications  or  Design 
Criteria,  and  their  alternates  to  provide 
adequate  protection  of  the 
Government's  interests  in  a  particular 
procurement.  A  tailored  warranty  clause 
shall  not  limit  the  Government's  rights 
under  the  Inspection  and  Acceptance — 
Commercial  Items  clause  (252.211-7004) 
and  shall  provide  that  the  warranty 
applies  notwithstanding  inspection  and 
acceptance  or  any  other  terms  and 
conditions  of  the  contract.  The  FAR 
warranty  clauses  or  their  alternates  may 
be  used  without  modification  only  if 
they  do  not  limit  the  Government's 
rights  under  the  Inspection  and 
Acceptance — Commercial  Items  clause 
(252.211-7004)  and  provide  that  the 
warranty  applies  notwithstanding 
Inspection  and  acceptance  or  other 
terms  and  conditions  of  the  contract. 

(B)  Contracting  officers  shall  assure 
that  warranty  provisions  are  consistent 
with  other  contractual  requirements 
(e.g.,  failure  free  warranties  may  not  be 
appropriate  when  acceptance  criteria 
are  stated  in  terms  of  Mean  Time 
Between  Failure  or  other  probability 
based  requirements  that  assume  an 
"acceptable"  level  of  discrepancies). 
The  duration  of  a  warranty  for  an  item 
intended  for  use  as  a  subsystem  or 
component  of  a  weapon  system  should 
be  established  giving  consideration  to 
the  duration  of  the  weapon  system 
warranty. 


(C)  Contracting  Officers  preparing 
solicitations  requiring  offers  based  upon 
a  Government  specified  warranty  are 
encouraged  to  permit  offerors  to  make 
alternative  offers  based  upon  alternative 
warranty  provisions,  including  an 
offeror's  standard  commercial  warranty. 
Solicitations  permitting  submission  of 
alternative  offers  shall  include 
evaluation  factors  that  permit  a  realistic 
assessment  of  the  relative  value  to  the 
Government  of  offers  based  upon  the 
Government  specified  warranty  and 
alternative  warranty  provisions.  The 
solicitations  shall  clearly  advise  the 
offerors  that  an  alternative  offer  shall  be 
considered  for  award  only  if  its 
alternative  warranty  provision 
adequately  protects  the  Government's 
interests. 

(k)  Contract  administration. 
Contracting  officers  shall  not  perform,  or 
have  performed.  Production  Surveillance 
and  Reporting  procedures  at  FAR  42.11 
when  contracting  for  commercial  items. 

(1)  Contract  changes— [1]  General.  A 
change  to  a  contract  for  a  commercial 
item  can  have  a  more  disruptive  and 
costly  effect  on  both  the  contractor  and 
the  Government  than  a  corresponding 
change  to  an  item  which  has  been 
specifically  designed  and  developed  for 
the  Department  of  Defense.  Therefore, 
the  ordering  of  changes,  particularly 
specification  changes,  is  strongly 
discouraged.  Requirements  personnel 
and  contracting  officers  shall  carefully 
evaluate  the  need  for  a  change  prior  to 
ordering  any  change.  An  example  of  an 
extraordinary  circumstance  under  which 
a  change  may  be  necessary  is  a  change 
to  the  form,  fit  or  function  of  a 
commercial  item  necessitated  by  a 
change  to  other  equipment  or  systems  of 
which  the  commercial  item  is,  or  is 
intended  to  be,  a  component. 

(2)  Unilateral  changes.  The 
contracting  officer  may  make  unilateral 
changes  only  to  the  method  of  shipment, 
packing  or  place  of  delivery  specified  in 
the  contract.  The  changes  must  be  in 
writing  and  may  be  made  at  any  time 
during  performance  of  the  contract. 

(3)  Bilateral  changes.  Specification 
changes  shall  be  made  only  by  a 
bilateral  modification  to  the  contract. 
The  bilateral  modification  shall  be 
prospectively,  definitively  priced  unless 
the  Governments  interests  demand  that 
performance  begin  immediately  and 
negotiation  of  a  definitive  price  is  not 
possible  in  sufficient  time  to  meet  the 
Government's  requirements.  In  the  latter 
event,  the  bilateral  modification  shall: 

(i)  Include  a  maximum  price  for  the 
change  and  the  contractor's  agreement 
that  the  definitive  price  for  the  change 


shall  not  exceed  the  maximum  price; 
and, 

(ii)  Contain  definitization  schedules 
established  in  accordance  with 
217.7503(b)(3), 

(4)  Certified  cost  or  pricing  data. 
Certified  cost  or  pricing  data  may  be 
required  when  the  definitive  price  of  a 
contract  change  results  in  a  price 
adjustment  involving  aggregate 
increases  and/or  decreases  in  costs, 
plus  applicable  profits,  of  more  than 
$500,000,  as  provided  at  211.7004-1(1) 
and  FAR  15.804.  Certified  cost  or  pricing 
data  are  not  required  when  establishing 
the  maximum  price  for  a  contract 
change  in  accordance  with  paragraph 
(l)(3)  of  this  subsection  or  when  the 
price  adjustment  for  a  change  is  exempt 
from  the  requirements  for  certified  cost 
or  pricing  data  as  provided  at  FAR 
15.804-3. 

(5)  The  clause  at  252.211-7002. 
Changes — Commercial  Items,  shall  be 
included  in  all  solicitations  and 
contracts  for  commercial  items. 

(m)  Progress  payments.  Contracting 
officers  shall  not  provide  for  customary 
or  unusual  progress  payments  when 
contracting  for  commercial  items.  For 
purposes  of  this  subpart,  the  term 
standard  commercial  items  as  used  at 
FAR  32.502-l(c)  includes  commercial 
items  requiring  minor  modifications  to 
meet  the  requirements  of  the  procuring 
agency. 

(n)  Telegraphic  and  facsimile 
submission  of  offers.  (1)  Contracting 
officers  shall  authorize  the  submission 
of  telegraphic  or  facsimile  offers  to  the 
maximum  extent  practicable. 
Telegraphic  offers  include  offers, 
modifications  of  offers,  or  withdrawals 
of  offers  that  are  delivered  to  the 
Government  by  telegram  or  mailgram,  or 
transmitted  to  the  Government  by  telex. 
The  Government's  telex  number  shall  be 
provided  to  offerors  in  paragraph  (g)  of 
the  solicitation  provision  at  252.211- 
7007,  Telegraphic  Submission  of 
Offers— Commercial  Items,  if  telex 
equipment  is  available  at  the  location 
designated  in  the  contract  for 
submission  of  offers. 

(2)  Contracting  officers  shall  require 
offerors  submitting  telegraphic  offers  to 
submit  a  signed,  original  offer  within 
five  working  days  from  the  date 
specified  for  receipt  of  offers  in  the 
solicitation.  Contracting  officers  may 
provide  offerors  who  fail  to  make  a 
timely  response  to  the  contracting 
officer's  request  for  an  original,  signed 
offer  an  opportunity  to  cure  the 
deficiency  in  accordance  with  the 
procedures  at  FAR  14.405  «ind  15.607. 
The  contracting  officer  shall  specify  the 
time  and  date  by  which  the  deficiency 
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shall  not  exceed  the  maximum  price; 
and, 

(ii)  Contain  definitization  schedules 
established  in  accordance  with 
217.7503(b)(3). 

(4)  Certified  cost  or  pricing  data. 
Certified  cost  or  pricing  data  may  be 
required  when  the  definitive  price  of  a 
contract  change  results  in  a  price 
adjustment  involving  aggregate 
increases  and/or  decreases  in  costs, 
plus  applicable  profits,  of  more  than 
$500,000,  as  provided  at  211.70O4-l(i) 
and  FAR  15.804.  Certified  cost  or  pricing 
data  are  not  required  when  establishing 
the  maximum  price  for  a  contract 
change  in  accordance  with  paragraph 
(l)(3)  of  this  subsection  or  when  the 
price  adjustment  for  a  change  is  exempt 
from  the  requirements  for  certified  cost 
or  pricing  data  as  provided  at  FAR 
15.804-3. 

(5)  The  clause  at  252.211-7002, 
Changes — Commercial  Items,  shall  be 
included  in  all  solicitations  and 
contracts  for  commercial  items. 

(m)  Progress  payments.  Contracting 
officers  shall  not  provide  for  customary 
or  unusual  progress  payments  when 
contracting  for  commercial  items.  For 
purposes  of  this  subpart,  the  term 
standard  commercial  items  as  used  at 
FAR  32.502-1  (c)  includes  commercial 
items  requiring  minor  modifications  to 
meet  the  requirements  of  the  procuring 
agency. 

(n)  Telegraphic  and  facsimile 
submission  of  offers.  (1)  Contracting 
officers  shall  authorize  the  submission 
of  telegraphic  or  facsimile  offers  to  the 
maximum  extent  practicable. 
Telegraphic  offers  include  offers, 
modifications  of  offers,  or  withdrawals 
of  offers  that  are  delivered  to  the 
Government  by  telegram  or  mailgram,  or 
transmitted  to  the  Government  by  telex. 
The  Government's  telex  number  shall  be 
provided  to  offerors  in  paragraph  (g)  of 
the  solicitation  provision  at  252.211- 
7007,  Telegraphic  Submission  of 
Offers — Commercial  Items,  if  telex 
equipment  is  available  at  the  location 
designated  in  the  contract  for 
submission  of  offers. 

(2)  Contracting  officers  shall  require 
offerors  submitting  telegraphic  offers  to 
submit  a  signed,  original  offer  within 
five  working  days  from  the  date 
specified  for  receipt  of  offers  in  the 
solicitation.  Contracting  officers  may 
provide  offerors  who  fail  to  make  a 
timely  response  to  the  contracting 
officer's  request  for  an  original,  signed 
offer  an  opportunity  to  cure  the 
deficiency  in  accordance  with  the 
procedures  at  FAR  14.405  «<nd  15.607. 
The  contracting  officer  shall  specify  the 
time  and  date  by  which  the  deficiency 


must  be  cured.  An  offeror's  failure  to 
cure  the  deficiency  within  the  time 
specified  by  the  contracting  officer  shall 
render  bid  submitted  in  response  to  an 
invitation  for  bids  nonresponsive  and 
Ineligible  for  award  and  shall  render  a 
proposal  submitted  in  response  to  a 
request  for  proposals  ineligible  for 
award. 

(3)  Contracting  officers  may  provide 
offerors  who  fail  to  sign  a  facsimile 
offer,  or  who  fail  to  make  a  timely 
response  to  the  contracting  officer's 
request  for  an  original,  signed 
solicitation  cover  sheet  an  opportunity 
to  cure  the  deficiency  in  accordance 
with  the  procedures  at  FAR  14.405  and 
15.607.  The  contracting  officer  shall 
specify  the  time  and  date  by  which  the 
deficiency  must  be  cured.  An  offeror's 
failure  to  cure  the  deficiency  within  the 
time  specified  by  the  contracting  officer 
shall  render  a  bid  submitted  in  response 
to  an  invitation  for  bids  nonresponsive 
and  ineligible  for  award  and  shall 
render  a  proposal  submitted  in  response 
to  a  request  for  proposab  ineligible  for 
award. 

(o)  One  offer.  (1)  When  only  one  offer 
is  received  from  a  responsive, 
responsible  offeror  in  response  to  a 
competitive  solicitation,  the  contracting 
officer  shall  re-examine  the  market 
analyses  and  specifications  for  the 
commercial  item  to  assure  that  the 
initial  assumptions  of  market  conditions 
were  valid  and  the  specifications 
contained  in  the  solicitation  did  not 
unduly  restrict  competition. 

(2)  "The  contracting  officer  shall  cancel 
the  solicitation  if  it  is  determined  that 
the  specifications  unduly  restricted 
competition. 

(3)  The  contracting  officer  shall  make 
an  award  in  accordance  with  the 
procedures  of  this  Subpart  if  the 
specifications  did  not  unduly  restrict 
competition  and  the  initial  assumptions 
of  market  conditions  were  valid.  "The 
offer  received  shall  be  considered  an 
offer  submitted  under  conditions  of  full 
and  open  competition.  The  offeror  shall 
not  be  required  to  submit  certified  cost 
or  pricing  data  or  to  obtain  certified  cost 
and  pricing  data  from  its  subcontractors 
and  suppliers. 

(4)  The  contracting  officer  shall,  if  the 
specifications  did  not  unduly  restrict 
competition  but  the  initial  assumptions 
of  market  conditions  were  not  valid: 

(i)  For  sealed  bids,  proceed  with 
award  in  accordance  with  the 
procedures  at  FAR  14.407. 

(ii)  For  other  than  sealed  bids,  the 
contracting  officer  shall  perform  a  price 
analysis  to  determine  if  the  price  offered 
is  reasonable.  If  price  analysis 
demonstrates  that  the  price  is 
reasonable,  the  contracting  officer  may 


proceed  with  award  of  the  contract.  The 
price  offered  shall  be  considered  a  price 
based  upon  adequate  price  competition. 
The  offeror  shall  not  be  required  to 
submit  certified  cost  or  pricing  data  or 
to  obtain  certified  cost  or  pricing  data 
from  its  subcontractors  and  suppliers.  If 
price  analysis  alone  cannot  demonstrate 
price  reasonableness,  the  contracting 
officer  shall  either  cancel  the  solicitation 
or  enter  into  negotiations  with  the 
offeror  under  the  procedures  at  FAR 
part  15  and  DFARS  part  215. 

(p)  Clauses  to  be  included  in  contracts 
with  subcontractors  and  suppliers.  (1)  A 
prime  contractor  shall  not  be  required  to 
include  in  its  contracts  with 
subcontractors  and  suppliers,  as  those 
terms  are  defined  at  211.7001,  or  require 
its  subcontractors  and  suppliers  to 
include  in  their  contracts  with  lower  tier 
subcontractors  and  suppliers,  any 
contract  clauses  except: 

(i)  Clauses  required  to  implement 
provisions  of  law  applicable  to  such 
contracts;  and. 

(ii)  Clauses  determined  by  the 
Secretary  of  Defense  to  be  appropriate 
for  such  contracts. 

(2)  Subparagraphs  (p)(2)(i)  through 
(p)(2)(iii)  identify  the  FAR  and  DFARS 
clauses  that  implement  provisions  of 
law  or  Executive  Order  that  may  apply 
to  subcontractors  and  suppliers  under 
certain  conditions  or  monetary 
thresholds: 

(i)  All  contracts  with  subcontractors 
and  suppliers: 

FAR  52.203-12    Limitation  on  Payments  to 

Influence  Certain  Federal  Transactions. 
FAR  52.222-22    Previous  Contracts  and 

Compliance  Reports. 
FAR  52.222-26    Equal  Opportunity. 
FAR  52.222-35    Affirmative  Action  for 

Special  Disabled  and  Vietnam  Era 

Veterans. 
FAR  52.222-38    AfTirmative  Action  for 

Handicapped  Workers. 
FAR  52.222-37    Employment  Reports  on 

Special  Disabled  Veterans  and  Velerins 

of  the  Vietnam  Era. 
FAR  52.225-12    Notice  of  Restrictions  on 

Contracting  with  Sanctioned  Persons. 
FAR  52.225-13    Restrictions  on  Contracting 

with  Sanctioned  Persons. 
252.223-7005    Notice  of  Radioactive 

Materials. 
252.225-7001     Buy  American  Act  and 

Bdlance  of  Payment  Program. 
252.225-7006    Buy  American  Act-Trade 

Agreement  Act  and  the  Balance  of 

Payments  Program. 
2.'i2.225-7015    United  States  Products 

Certificate  (Military  Assistance 

Program). 
252.225-7016    United  States  Products 

(Military  Assistance  Program). 

(ii)    Only  contracts  with 
subcontractors: 


FAR  .12.220-4    Labor  Surplus  Area 

Subcontracting  Program. 
FAR  52.222-25    Affirmative  Action 

Compliance. 
FAR  52.223-1    Clear  Air  and  Water 

Certification. 
FAR  52.223-2    Clean  Air  and  Water. 
FAR  52.225-10    Duty-Free  Entry 
FAR  52.225-11    Certain  Communist  Areas. 
FAR  52.222-21     Certification  of 

Nonsenrcgated  Facilities. 
252.211-7011    Audit  of  Contract 

Modifications-Commercial  Items. 
252.225-7009    Preference  for  Certain 

Domestic  Commodities. 
252.247-7203    Transportation  of  Supplies  by 

Sea. 

(iii)  Only  first  tier  subcontracts: 

FAR  52.209-6    Protecung  Governments 

Interest  When  Subcontracting  with 

Contractors  Debarred,  Suspended,  or 

Proposed  for  Debarment. 
FAR  52.215-1    Examination  of  Records  by 

Comptroller  General. 
FAR  52.21»-8    Utilization  of  Small  Business 

Concerns  and  Small  Disadvantaged 

Business  Concerns. 
FAR  S2.21»-0    Small  Business  and  Smalt 

Disadvantaged  Business  Subcontracting 

Plan. 
252.203-7001    Special  Prohibition  on 

Employment. 
252.219-7000    Small  Business  and  Small 

Disadvantaged  Business  Subcontracting 

Plan  (DoD  Contracts). 

(3)  The  clause  at  252.211-7021, 
Clauses  to  be  included  in  Contracts  with 
Subcontractors  and  Suppliers — 
Commercial  Items,  shall  be  included  in 
all  sohcitations  and  contracts  for 
commercial  items  under  this  Subpart. 
Paragraph  (b)(1)  of  that  clause  also 
includes  the  clause  at  FAR  52.222-1, 
Notice  to  the  Government  of  Labor 
Disputes.  Accurate  information 
concerning  actual  orpnitential  labor 
disputes  cannot  be  obtained  unless  the 
clause  at  52.222-1,  although  not  required 
by  law  or  Executive  Order,  is  also 
included  in  the  prime  contractor's 
contracts  with  its  subcontractors  or 
suppliers. 

(q)  Award  of  contract.  (1)  Contracts 
for  commercial  items  shall  be  awarded 
to: 

(i)  For  sealed  bids,  the  responsive, 
responsible  bidder  whose  bid  is  most 
advantageous  to  the  Government 
considering  only  price  and  the  price 
related  factors  included  in  the 
solicitation:  and, 

(ii)  For  other  than  sealed  bids,  the 
responsive,  responsible  offeror  whose 
proposal  has  been  determined,  in 
accordance  with  the  evaluation  criteria 
contained  in  the  solicitation,  to  be  most 
advantageous  to  the  Government. 

(2)  Forms,  (i)  Contracts  resulting  from 
invitations  for  bids  shall  be  awarded  on 
the  forms  prescribed  at  FAR  14.407(d)(1). 
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(ii)  Contract  awards  using  procedures 
other  than  sealed  bidding  procedures, 
including  awards  contemplated  when 
only  one  response  is  received  to  a 
competitive  request  for  proposals,  shall 
be  made  using  the  award  portion  of  the 
solicitation  document,  either  SF  33. 
Solicitation  Offer  and  Award  (FAR 
53.301-33).  or  SF  1447.  Solicitation/ 
Contract  (FAR  53.301-1447).  unless  the 
contracting  officer  has  had  discussions 
with  the  offerors  within  the  competitive 
range  and  bilateral  execution  of  an  SF 
26,  Award /Contract  (FAR  53.301-26). 
would  more  appropriately  reflect 
acceptance  of  the  modified  offer 
resulting  from  the  discussions  or 
negotiations. 

(3)  Section  802  of  the  FY91  National 
Defense  Authorization  Act  (Pub.  L.  101- 
510)  requires  the  Government  to  state  its 
intention  to  award  with  or  without 
discussions.  The  provision  at  252.211- 
7014,  Contract  Award — Commercial 
Items,  which  states  an  intention  to 
award  without  discussions  unless 
discussions  prove  to  be  necessary,  shall 
be  included  in  all  solicitations  for 
commercial  items.  The  provision  shall 
be  appropriately  modified  if.  prior  to 
release  of  a  solicitation,  the  contracting 
officer  anticipates  evaluation  and  award 
based  on  discussions. 

2 1 1 .7004-2    Format  for  solicitations  and 
contracts. 

(a)  Invitations  for  bids  and  resulting 
contracts  shall  be  prepared  in  either  the 
Uniform  Contract  Format  at  FAR  14.201 
or  the  simplified  contract  format 
described  at  FAR  14.201-9. 

(b)  Requests  for  proposals  and 
resulting  contracts  shall  be  prepared  in 
either  the  Uniform  Contract  Format  at 
FAR  15.406-1  or  the  simplified  contract 
format  described  at  FAR  15.416. 

2 1 1 .7004-3    Part  I— The  Schedule. 

The  contracting  officer  shall  prepare 
the  Schedule  as  follows: 

(a)  Section  A,  Solicitation/Contract 
Form.  Invitations  for  bids  and  requests 
for  proposals  shall  be  prepared  on  either 
SF  33,  Solicitation  Offer  and  Award 
(FAR  53.301-33).  or  SF  1447. 
Solicitation/Contract  (FAR  53.301-1447), 
which  serves  as  the  first  page  of  the 
solicitation. 

(b)  Section  B.  Supplies  and  Prices. 
Provide  a  brief  description  of  the 
commercial  items  or  incidental  services 
supporting  those  items  to  be  acquired 
under  each  line  item,  and  the  quantities 
and  units  of  measure  (i.e..  gross,  dozen, 
etc.)  applicable  to  each  line  item. 

(c)  Section  C.  Description/ 
Specification.  Include  only 
specifications  that  describe  the  item  in 
terms  of  the  performance  required  and 


form,  fit  and  function  or  other  essential 
physical  characteristics.  Specifications 
shall  not  include: 

(1)  Specific  designs,  manufacturing 
processes  or  procedures:  or 

(2)  Military  standards  or  military 
specifications  which  would  restrict  a 
potential  contractor's  ability  to  satisfy 
the  Government's  requirements. 

(d)  Section  D,  Packaging  and 
Marking.  Contracting  officers  shall 
require  packaging  and  marking  to  be 
accomplished  in  accordance  with  the 
offeror's  standard  practices  unless  the 
use  of  special  packaging  and  marking 
has  been  justified  (see  21 1-7004-1  (g)). 
Any  special  packaging  and  marking 
requirements  shall  be  cleariy  identified. 

(e)  Section  E,  Inspection  and 
Acceptance.  Solicitations  and  contracts 
shall  identify  the  place(s)  where 
inspection  and  acceptance  will  be 
performed  and  the  acceptance  criteria. 

(f)  Section  F.  Delivery  Schedule. 
Solicitations  and  contracts  shall  identify 
the  date(s)  and  place(s)  of  delivery,  and 
shall  provide  shipping  instructions  if 
necessary. 

(g)  Section  G.  Contract 
Administration  Information.  This 
section  may  be  used  to  supplement,  if 
necessary,  the  contract  administration 
information  provided  on  the  cover  sheet. 

(h)  Section  H.  Special  Contract 
Requirements.  Contracting  officers  shall 
include  in  this  section  economic  price 
adjustment  provisions,  warranty 
provisions,  commercial  computer 
software  licensing  agreements  and  any 
other  special  contract  requirement  that 
the  contracting  officer  has  determined, 
in  writing,  is  essential  for  the  protection 
of  the  Government's  interests  in  a 
particular  contract. 

21 1.7004-4    Part  II— Contract  Clauses. 

Section  I,  Contract  Clauses.  The 
contracting  officer  shall  include  in  all 
solicitations  and  contracts  under  this 
Subpart:  all  the  clauses  included  in 
211.7005(a);  any  applicable  clauses  from 
211.7005(b):  and,  any  other  contract 
clauses  that  the  contracting  officer  has 
determined,  in  writing,  are  essential  for 
the  protection  of  the  Government's 
interests  in  a  particular  contract. 

21 1.7004-5    Part  III— List  of  Exhibits  and 
Attachments. 

Section  J,  List  of  Exhibits  and 
Attachments.  The  Contracting  officer 
shall  list  the  title,  date,  and  number  of 
pages  of  each  attached  document. 

21 1.7004-6    Part  IV— Representations  and 
instructions. 

The  contracting  officer  shall  prepare 
the  representations  and  instructions  as 
follows: 


(a)  Section  K,  Representations  and 
Certifications.  (1)  Only  the 
representations  and  certifications,  or 
submissions  of  other  information  by 
offerors  which  are  authorized  for  use 
under  this  subpart  (See  211.7005(c))  shall 
be  included  in  the  solicitation. 

(2)  The  certification  at  252.211-7012. 
Certifications — Commercial  Items — 
Competitive  Acquisitions,  and  the 
representation  at  252.211-7013.  New 
Material — Commercial  Items,  shall  be 
used  in  all  invitations  for  bids  and 
requests  for  proposals.  Alternate  1  of  the 
certification  at  252.211-7012  shall  be 
used  as  prescribed  at  211.7003-2(d). 

(3)  Solicitations  and  contracts  under 
this  subpart  shall  include  the  provision 
at  252.211-7020,  Business  Type 
Certification— Commercial  Items,  in  lieu 
of  the  representations  and  certifications 
prescribed  at  FAR  pari  19  and  DFARS 
parts  219  and  220. 

(b)  Section  L.  Instructions,  Conditions, 
or  Notices.  (1)  Insert  in  this  section  the 
applicable  solicitation  provisions  from 
211.7005(d),  any  other  solicitation 
provisions  that  the  contracting  officer 
has  determined,  in  writing,  are  essential 
for  the  protection  of  the  Government's 
interests  in  a  particular  contract,  and 
any  other  information  which  may  be 
required  to  facilitate  an  offeror's 
understanding  of  the  solicitation. 

(2)  The  solicitation  provisions  at  FAR 
52.215-9.  Submissions  of  Offers.  FAR 
52.215-12.  Restriction  on  Disclosure  and 
Use  of  Data.  FAR  52.215-13,  Preparation 
of  Offers.  FAR  52.215-14,  Explanation  to 
Prospective  Offerors,  FAR  52.216-1, 
Type  of  Contract.  252.211-7009.  General 
Solicitation  Information  and 
Definitions — Commercial  Items,  and 
252.211-7014,  Contract  Award- 
Commercial  Items,  shall  be  included  in 
all  invitations  for  bid  and  requests  for 
proposals. 

(3)  The  solicitation  provision  at 
252.211-7018,  Late  Submissions. 
Modifications  and  Withdrawals  of 
Offers — Commercial  Items,  shall  be 
included  in  all  invitations  for  bid  and 
requests  for  proposals  issued  in  the 
United  States  or  Canada  that  require  the 
submission  of  offers  to  a  contracting 
office  in  the  United  States  or  Canada. 

(4)  The  solicitation  provision  at 
252.211-7019,  Late  Submissions. 
Modifications  and  Withdrawals  of 
Offers — Commercial  Items  (Overseas), 
shall  be  included  in  all  invitations  for 
bid  and  requests  for  proposals  requiring 
the  submission  of  offers  to  a  contracting 
office  outside  the  United  States  and 
Canada. 

(5)  The  solicitation  provision  at 
252.211-7007.  Telegraphic  Submission  ot 
Offers — Commercial  Items,  shall  be 
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211.7005    Contract  clauses. 

(a)  The  contracting  officer  s 
the  following  required  clauses 
I  of  all  solicitations  and  contn 
awarded  under  this  subpart: 

(1)  FAR  52.203-1    Officials  Not  to 

(2)  FAR  52.203-3    Gratuities. 

(3)  FAR  52.203-6    Restriction  on 

Subcontractor  Sales  to  the  & 

(4)  FAR  52.203-7    Anti-Kickback 

(5)  FAR  52.203-10    Price  or  Fee  A 

for  Illegal  or  Improper  Activit 

(6)  FAR  52.209-6    Protecting  The 

Government's  Interest  When 
Subcontracting  with  Contract 
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Debarment. 
[7]  FAR  52.219-8  Utilization  of  S 
Business  Concerns  and  Small 
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(8)  FAR  52.219-13    Utilization  of ' 
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(9)  FAR  52.222-26    Equal  Opporti 

(10)  FAR  52.222-35  Affirmative  1 
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Veterans. 

(11)  FAR  52.222-36  Affirmative  / 
Handicapped  Workers. 

(12)  FAR  52.222-37  Employment 
Special  Disabled  Veterans  an 
of  the  Vietnam  Era. 

(13)  FAR  52.223-6    Drug-Free  Wo 

(14)  FAR  52.225-13  Restrictions  c 
Contracting  with  Sanctioned  I 

(15)  FAR  52.229-3  Federal,  State, 
Taxes. 

(16)  FAR  52.232-23    Assignment  c 

(17)  FAR  52.233-1     Disputes. 

(18)  252.203-7001  Special  Prohibi 
Employment. 
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(a)  Section  K,  Representations  and 
Certifications.  (1)  Only  the 
representations  and  certifications,  or 
submissions  of  other  information  by 
offerors  which  are  authorized  for  use 
under  this  subpart  (See  211.7005(c))  shall 
be  included  in  the  solicitation. 

(2)  The  certification  at  252.211-7012, 
Certifications — Commercial  Items — 
Competitive  Acquisitions,  and  the 
representation  at  252.211-7013.  New 
Material — Commercial  Items,  shall  be 
used  in  all  invitations  for  bids  and 
requests  for  proposals.  Alternate  1  of  the 
certification  at  252.211-7012  shall  be 
used  as  prescribed  at  211.7003-2(d). 

(3)  Solicitations  and  contracts  under 
this  subpart  shall  include  the  provision 
at  252.211-7020.  Business  Type 
Certification— Commercial  Items,  in  lieu 
of  the  representations  and  certifications 
prescribed  at  FAR  part  19  and  DFARS 
parts  219  and  220. 

(b)  Section  L.  Instructions,  Conditions, 
or  Notices.  (1)  Insert  in  this  section  the 
applicable  solicitation  provisions  from 
211.7005(d).  any  other  solicitation 
provisions  that  the  contracting  officer 
has  determined,  in  writing,  are  essential 
for  the  protection  of  the  Government's 
interests  in  a  particular  contract,  and 
any  other  information  which  may  be 
required  to  facilitate  an  offeror's 
understanding  of  the  solicitation. 

(2)  The  solicitation  provisions  at  FAR 
52.215-9,  Submissions  of  Offers.  FAR 
52.215-12.  Restriction  on  Disclosure  and 
Use  of  Data.  FAR  52.215-13.  Preparation 
of  Offers.  FAR  52.215-14.  Explanation  to 
Prospective  Offerors.  FAR  52.216-1. 
Type  of  Contract.  252.211-7009.  General 
Solicitation  Information  and 
Definitions — Commercial  Items,  and 
252.211-7014,  Contract  Award- 
Commercial  Items,  shall  be  included  in 
all  invitations  for  bid  and  requests  for 
proposals. 

(3)  The  solicitation  provision  at 
252.211-7018,  Late  Submissions. 
Modifications  and  Withdrawals  of 
Offers — Commercial  Items,  shall  be 
included  in  all  invitations  for  bid  and 
requests  for  proposals  issued  in  the 
United  States  or  Canada  that  require  the 
submission  of  offers  to  a  contracting 
office  in  the  United  States  or  Canada. 

(4)  The  solicitation  provision  at 
252.211-7019.  Late  Submissions. 
Modifications  and  Withdrawals  of 
Offers — Commercial  Items  (Overseas), 
shall  be  included  in  all  invitations  for 
bid  and  requests  for  proposals  requiring 
the  submission  of  offers  to  a  contracting 
office  outside  the  United  States  and 
Canada. 

(5)  The  solicitation  provision  at 
252.211-7007.  Telegraphic  Submission  ot 
Offers — Commercial  Items,  shall  be 


incorporated  in  all  invitations  for  bid 
and  requests  for  proposals  when 
telegraphic  submission  of  offers  is 
authorized. 

(6)  The  provision  at  252.211-7008. 
Facsimile  Submission  of  Offers — 
Commercial  Items,  shall  be  included  in 
all  invitations  for  bid  and  requests  for 
proposals  when  submission  of  facsimile 
offers  is  authorized. 

(c)  Section  M.  Evaluation  Factors  for 
Award.  (1)  When  sealed  bids  will  be 
solicited,  identify  the  price  related 
factors  and  subfactors,  if  any.  other  than 
the  bid  price  that  will  be  considered  in 
evaluating  bids  and  awarding  the 
contract. 

(2)  When  proposals  will  be  solicited, 
the  solicitation  shall  clearly  advise 
offerors  that  award  will  be  made  to  the 
offeror  whose  offer  is  most 
advantageous  to  the  Government.  The 
solicitation  shall  identify  all  factors  and 
any  subfactors  that  will  be  considered 
in  awarding  the  contract  and  state  the 
relative  importance  the  Government 
places  on  those  evaluation  factors  and 
subfactors.  As  prescribed  at  FAR 
15.605(b),  price  and  quality  shall  be 
addressed  in  every  source  selection. 

211.7005    Contract  clausM. 

(a)  The  contracting  officer  shall  insert 
the  following  required  clauses  in  section 
I  of  all  solicitations  and  contracts 
awarded  under  this  subpart: 

(1)  FAR  52.203-1    Officials  Not  to  Benefit. 

(2)  FAR  52.203-3    Gratuities. 

(3)  FAR  52.203-6    Restriction  on 

Subcontractor  Sales  to  the  Government. 

(4)  FAR  52.203-7    Anti-Kickback  Procedures. 

(5)  FAR  52.203-10    Price  or  Fee  Adjustment 

for  Illegal  or  Improper  Activity. 

(6)  FAR  52.209-6    Protecting  The 

Government's  Interest  When 
Subcontracting  with  Contractors 
Debarred,  Suspended,  or  Proposed  for 
Debarment. 
{7)  FAR  52.219-8    Utilization  of  Small 
Business  Concerns  and  Small 
Disadvantaged  Business  Concerns. 

(8)  FAR  52.219-13    Utilization  of  Women- 

Owned  Small  Businesses. 

(9)  FAR  52.222-26    Equal  Opportunity. 

(10)  FAR  52.222-35    Affirmative  Action  for 
Special  Disabled  and  Vietnam  Era 
Veterans. 

(11)  FAR  52.222-38    Affirmative  Action  for 
Handicapped  Workers. 

(12)  FAR  52.222-37  Employment  Reports  on 
Special  Disabled  Veterans  and  Veterans 
of  the  Vietnam  Era. 

(13)  FAR  52.223-6    Drug-Free  Workplace. 

(14)  FAR  52.225-13    Restrictions  on 
Contracting  with  Sanctioned  Persons. 

(15)  FAR  52.229-3  Federal,  State,  and  Local 
Taxes. 

(16)  FAR  52.232-23    Assignment  of  Claims. 

(17)  FAR  52.233-1     Disputes. 

(18)  252.203-7001     Special  Prohibition  on 
Employment. 


(19)  252.203-7002    Statutory  Compensation 
Prohibitions  and  Reporting  Requirements 
Relating  to  Certain  Former  Department 
of  Defense  (DoD)  Employees. 

(20)  252.211-7000    Termination— Commercial 
Items. 

(21)  252.211-7001    Invoice  and  Payment- 
Commercial  Items. 

(22)  252.211-7002    Changes— Commercial 
Items. 

(23)  252.211-7003    Patents  and  Copyright 
Indemnification— -Commercial  Items. 

(24)  252.211-7004    Inspection  and 
Acceptance — Commercial  Items. 

(25)  252.211-7005    Limitation  of  Liability- 
Commercial  Items. 

(26)  252.211-7006    Title  and  Risk  of  Loss- 
Commercial  and  Items. 

(27)  252.211-7010    Price  Reduction  for 
Defective  Cost  or  Pricing  Data — Contract 
Modifications — Commercial  Items. 

(28)  252.211-7011    Audit  of  Contract 
Modifications — Commercial  Items. 

(29)  252.211-7015    Technical  Data  and 
Computer  Software — Commercial  Items. 

(30)  252.211-7021     Clauses  to  be  Included  in 
Contracts  with  Subcontractors  and 
Suppliers — Commercial  Items. 

(31)  252.214-7001    Domestic  Source 
Restriction. 

(32)  252.225-7009    Preference  for  Certain 
Domestic  Commodities. 

(33)  252.243-7001    Pricing  of  Adjustments. 

(34)  252.247-7203    Transportation  of  Supplies 
by  Sea. 

(b)  The  contracting  officer  shall  insert 
the  following  clauses  in  Section  I  of 
solicitations  and  contracts  awarded 
under  this  Subpart  as  applicable.  The 
prescriptions  for  the  FAR  and  DFARS 
clauses  other  than  DFARS  part  211 
clauses  are  identified  in  FAR  part  52 
and  DFARS  part  252.  The  prescriptions 
for  DFARS  part  211  clauses  are 
contained  in  211.7004-1. 

(1 )  FAR  52.203-5    Covenant  Against 

Contingent  Fees. 

(2)  FAR  52.203-9    Requirement  for 

Certificate  of  Procurement  Integrity — 
Modification. 

(3)  FAR  52.203-12    Limitation  on  Payments 

to  Influence  Certain  Federal 
Transactions. 

(4)  FAR  52.215-1    Examination  of  Records  by 

Comptroller  General. 

(5)  FAR  52.215-33    Order  of  Precedence. 

(6)  FAR  52.216-18    Ordering. 

(7)  FAR  52.216-19    Delivery  Order 

Limitation. 

(8)  FAR  52.216-20    Definite  Quantify. 

(9)  FAR  52.216-21     Requirements. 

(10)  FAR  52.216-22    Indefinite  Quantity. 

(11)  FAR  52.219-6    Notice  of  Total  Small 
Business  Set-Aside. 

(1 2)  FAR  52.219-7    Notice  of  Partial  Small 
Business  Set-Aside. 

(13)  FAR  52.219-9    Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan. 

(14)  FAR  52.219-16    Liquidated  Damages- 
Small  Business  Subcontracting  Plan. 

(1 5)  FAR  52.220-3    Utilization  of  Labor 
Surplus  Area  Concerns. 


(16)  FAR  52.220-4    Ubor  Surplus  Area 
Subcontracting  Program. 

(17)  FAR  52.222-1    Notice  to  the  Govemme  I 
of  Labor  Disputes. 

(18)  FAR  52.222-3    Convict  Labor. 

(19)  FAR  52.222-20    Walsh  Healy  Public 
Contracts  Act. 

(20)  FAR  52.222-28    Equal  Opportunity 
Preaward  Clearance  of  Subcontract. 

(21)  FAR  52.223-2    Clean  Air  and  Water. 

(22)  FAR  52.225-10    Duty-Free  Entry. 

(23)  FAR  52.225-11    Certain  Communist 
Areas. 

(24)  FAR  52.232-17    Interest. 

(25)  FAR  52.232-28    Electronic  Funds 
Transfer  Payment  Methods. 

(26)  FAR  52.242-10    F.o.b.  Origin- 
Government  Bills  of  Lading  or  Prepaid 
Postage. 

(27)  FAR  52.246-17    Warranty  of  Supplies  of 
a  Non-Complex  Nature. 

(28)  FAR  52.246-18    Warranty  of  Supplies  of 
a  Complex  Nature. 

(29)  FAR  52.246-19    Warranty  of  Systems 
and  Equipment  under  Performance 
Specifications  or  Design  Criteria. 

(30)  FAR  52.247-1    Commercial  Bill  of  Lading 
Notations. 

(31)  FAR  52.247-29    F.o.b.  Origin. 

(32)  FAR  52.247-34    F.o.b.  Destination. 

(33)  252.205-7000  Release  of  Information  to 
Cooperative  Agreement  Holders. 

(34)  252.211-7016    Technical  Data  and 
Computer  Software — Withholding  of 
Payment — Commercial  Items. 

(35)  252.211-7017    Certification  of  Technical 
Data  and  Computer  Software 
Conformity — Commercial  Items. 

(36)  252.219-7000  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan  (DoD  Contracts). 

(37)  252.219-7001    Notice  of  Combined  Small 
Business-Labor  Surplus  Area  Set-Aside. 

(38)  252.219-7002    Notice  of  Combined  Small 
Business-Labor  Surplus  Area  Set- 
Aside — Alternate. 

(39)  252.219-7003    Determining  the  Set-Aside 
Award  Price. 

(10)  252.219-7006    Notice  of  Total  Small 
Disadvantaged  Business  Set-Aside. 

(41)  252.219-7007    Notice  of  Evaluation 
Preference  for  Small  Disadvantaged 
Business  (SDB)  Concerns.   . 

(42)  252.219-7009    Incentive  Program  for 
Subcontracting  with  Small  and  Small 
Disadvantaged  Business  Concerns, 
Historically  Black  Colleges  and 
Universities  and  Minority  Institutions. 

(43)  252.219-7010    Notice  of  Partial  Small 
Business  Set-Aside  with  Preferential 
Consideration  for  Sm.all  Disadvantaged 
Business  (SDB)  Concerns. 

(44)  252.219-7011    Determining  the  Set-Aside 
Award  Price  (Preferential  Small 
Disadvantaged  Business  (SDB) 
Consideration). 

(45)  252.220-7000    Notice  of  Labor  Surplus 
Area  Set-Aside. 

(46)  252.220-7001    Notice  of  Labor  Surplus 
Area  Set-Aside — Alternate. 

(47)  252.223-7004    Hazardous  Material 
Identification  and  Material  Safety  Data. 

(48)  252.223-7005    Notice  of  Radioactive 
Materials. 


36324 


Federal  Register  /  Vol.  56,  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations 


(49)  252.225-7001    Buy  American  Act  and 
Balance  of  Payment  Program. 

(50)  252.225-7002    Qualifying  Country 
Sources  as  Subcontractors. 

(51)  252.225-7006    Buy  American  Act-Trade 
Agreement  Act  and  the  Balance  of 
Payments  Program. 

(52)252.225-7010    Domestic  Wool 
Preference. 

(53)  252.225-701 1     Preference  for  Domestic 
Specialty  Metals  (Major  Programs). 

(54)  252.225.7012    Preference  for  Domestic 
Specialty  Metals. 

(55)  252.225-7013    Preference  for  Domestic 
Hand  or  Measuring  Tools. 

(56)  252.225-7015    United  States  Products 
Certificate  (Military  Assistance 
Program). 

(57)  252.225-7016    United  States  Products 
(Military  Assistance  Program). 

(58)  252.225-7017    Limitation  of  Sales 
Commissions  and  Fees  for  Foreign 
Governments. 

(59)252.225-7019    Exclusionary  Policies  and 
Practices  of  Foreign  Governments. 

(60)  252.225-7021     Acquisition  and  Use  of 
Excess  and  Near-Excess  Currency. 

(61)  252.225-7023    Restriction  on  Acquisition 
of  Foreign  Machine  Tools. 

(62)  252.225-7024    Restriction  on  Acquisition 
of  Foreign  Valves. 

(63)  252.233-7000    Certification  of  Request 
for  Adjustment  Exceeding  $100,000. 

(64)  252.242-7000    Submission  of  Commercial 
Freight  Bill  to  the  General  Services 
Administration  for  Audit. 

(65)  252.247-7204    Notification  of 
Transportation  of  Supplies  by  Sea. 

(c)  The  contracting  officer  shall  insert 
the  following  representations  and 
certifications  in  Section  K  of 
solicitations  as  applicable.  The 
prescriptions  for  the  following  FAR  and 
DFARS  representations  and 
certifications  other  than  DFARS  part  211 
representations  and  certifications  are 
identified  in  FAR  part  52  and  DFARS 
part  252.  The  prescriptions  for  DFARS 
part  211  representations  and 
certificatiofts  are  contained  in  211.7004- 
6(a)  and  211.7003-2(d). 

(1)  FAR  52.203-4    Contingent  Fee 

Representation  and  Agreement. 

(2)  FAR  52.203-8    Requirement  for 

Certificate  of  Procurement  Integrity. 

(3)  FAR  52.203-11     Certification  and 

Disclosure  Regarding  Payments  to 
Influence  Certain  Federal  Transactions. 

(4)  FAR  52.204-3    Taxpayer  Identification. 

(5)  FAR  52.209-5    Certification  Regarding 

Debarment.  Suspension,  Proposed 
Debarment  and  Other  Responsibility 
Matters. 

(6)  FAR  52.222-19    Walsh-Healy  Public 

Contracts  Act  Representation. 

(7)  FAR  52.222-21     Certification  of 

Nonsegregated  Facilities. 

(8)  FAR  52.222-22    Previous  Contracts  and 

Compliance  Reports. 

(9)  FAR  52.222-25    Affirmative  Action 

Compliance. 

(10)  FAR  52.223-1     Clear  Air  and  Water 
Certification. 


(11)  FAR  52.223-5    Certification  Regarding  A 
Drug-Free  Workplace. 

(12)  FAR  52.225-12    Notice  of  Restrictions  on 
Contracting  with  Sanctioned  Persons. 

(13)  252.209-7000    Certification  or  Disclosure 
of  Ownership  or  Control  by  a  Foreign 
Government  that  Supports  Terrorism 

(14)  252.211-7012    Certifications- 
Commercial  Items — Competitive 
Acquisitions. 

(15)  252.211-7013     New  Material- 
Commercial  Items. 

(16)  252.211-7020    Business  Tj-pe 
Certification — Commercial  Items. 

(17)  252.225-7000    Buy  American-Balance  of 
Payment  Program  Certificate. 

(18)  252.225-7005    Buy  American  Act-Tradt 
Agreement  Act-Balance  of  Payments 
Program  Certificate. 

(19)  252.247-7202    Representation  at  Extern 
of  Transportation  by  Sea. 

(d)  The  contracting  officer  shall  insert 
the  following  instructions,  conditions  or 
notices  in  Section  L  of  solicitations  as 
applicable.  The  prescriptions  for  the 
following  FAR  and  DFARS  provisions 
other  than  FAR  52.215-9.  FAR  52.215-12 
FAR  52.215-13,  FAR  52.215-14.  FAR 
52.216-1  and  DFARS  Part  211  provisions 
are  identified  in  FAR  part  52  and 
DFARS  part  252.  The  prescriptions  for 
FAR  52,215-9,  FAR  52.215-12.  FAR 
52.215-13,  FAR  52.215-14.  FAR  52.216-1 
and  DFARS  part  211  provisions  are 
contained  in  211.7004-6(b). 

(1)  FAR  52.204-^    Contractor  Establishment 

Code.    . 

(2)  FAR  52.214-21    Descriptive  Literature. 

(3)  FAR  52.214-23    Late  Submissions, 

Modifications,  and  Withdrawals  of 
Technical  Proposals  under  Two-Step 
Sealed  Bidding. 

(4)  FAR  52.214-25    Step  Two  of  Two-Step 

Sealed  Bidding. 

(5)  FAR  52.214-33    Late  Submissions, 

Modifications  and  Withdrawals  of 
Technical  Proposals  Under  Two  Step- 
Sealed  Bidding  (Overseas). 

(6)  FAR  52.215-8    Acknowledgment  of 

Amendments  to  Solicitations. 

(7)  FAR  52.215-9    Submissions  of  Offers. 

(8)  FAR  52.215-12    Restriction  on  Disclosure 

and  Use  of  Data. 

(9)  FAR  52.215-13    Preparation  of  Offers 

(10)  FAR  52.215-14     Explanation  to 
Prospective  Offerors. 

(11)  FAR  52.216-1     Type  of  Contract. 

(12)  FAR  52.222-24    Preaward  On-Sile  Equal 
Opportunity  Compliance  Review. 

(13)  252.211-7007    Telegraphic  Submission  of 
Offers — Commercial  Items. 

(14)  252.211-7008    Facsimile  Submission  of 
Offers — Commercial  Items. 

(15)252.211-7009    General  Solicitation 
Information  and  Definitions^ 
Commercial  Items. 

(16)  252.211-7014    Contract  Award- 
Commercial  Items. 

(17)  252.211-7018    Late  Submissions, 
Modifications  and  Withdrawals  of 
Offers —  Commercial  Items. 

(18)  252.211-7019    Late  Submissions, 
Modifications  and  Withdrawals  of 
Offers —  Commercial  Items  (Overseas) 


PAFTT  212-CONTRACT  DEUVERY  OR 
PERFORMANCE 

Sec. 

Subpart  212.2— Liquidated  Damages 

212.204    Contract  clauses 

Subpart  212.3— Prtorttles  and  Altocattons 

212.302    General. 

Authority:  5  U.S.C.  301,  10  U.S.C  2202.  DoD 
Directive  5000.35,  FAR  subpart  1.3 

Subpart  212^— Liquidated  Damages 
212.204    Contract  clauses. 

(b)  Use  the  clause  at  FAR  52.212-5. 
Liquidated  Damages— Construction,  in 
all  construction  contracts  exceeding 
$500,000.  except  cost-plus-fixed-fee 
contracts  or  contracts  where  the 
contractor  cannot  control  the  pace  of  the 
work.  Use  of  the  clause  in  contracts  of 
less  than  $500,000  is  optional. 

Subpart  212.3— Priorities  and 
Allocations 

212^2    General. 

DoD  implementation  of  the  Defense 
Priorities  and  Allocations  System  is  in 
DoDI  4400.1.  Priorities  and  Allocations- 
Delegation  of  DO  and  DX  Priorities  and 
Allocations  Authorities.  Rescheduling  of 
Deliveries  and  Continuance  of  Related 
Manuals. 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  213— SMALL  PURCHASE  AND 
OTHER  SIMPUFIED  PURCHASE 
PROCEDURES 

Subpart  213.2— Blanket  Purchase 
Agreements 

213.203  Establishment  of  Blanket  Purchase 
Agreements. 

213.203-1     General. 
213.203-2    Clauses. 

213.204  Purchase  under  Blanket  Purchase 
Agreements. 

Subpart  213.3— Fast  Payment  Procedure 

213.302     Conditions  for  use. 
Subpart  213.4— Imprest  Fund 

213.402  General. 

213.403  Agency  responsibilities. 

213.404  Conditions  for  use. 

Subpart  213.5— Purchase  Orders 

213.503  Obtaining  contractor  acceptance 
and  modifying  purchase  orders. 

213.504  Termination  or  cancellation  of 
purchase  orders. 

213.505  Purchase  order  and  related  forms. 
213.505-2    Agency  order  forms  in  lieu  of 

Optional  Forms  347  and  348. 
213.505-3    Standard  Form  44,  Purchase 

Order-Invoice-Voucher. 
213.507    Clauses. 
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^utfaority:  5  U.S.C.  301. 10  U.S.' 
Directive  5000.35.  FAR  subpart  1. 

Subpart  213.2— Blanket  Pure 
Agreements 

21 3.203  Establishment  of  Blan 
Purchase  Agreements. 

213.203-1    General. 

(i)  Prepare  and  issue  blankt 
agreements  (BPAs)  on  DD  Foi 
Order  for  Supplies  or  Service 

213.203-2    Clauses. 

(a)  The  clauses  prescribed  i 
for  purchase  orders  also  appl 

213.204  Purchase  under  Blank 
Agreements. 

(bj  Individual  purchases  foi 
subsistence  may  be  made  at  i 
value;  however,  the  contractii 
shall  satisfy  the  competition 
requirements  of  FAR  Part  6  fc 
action  above  the  dollar  thresl 
FAR  13.000. 

Subpart  213.3— Fast  Paymer 
Procedure 

§213.302    Conditions  for  use. 

(a)  Individual  orders  may  e 
$25,000  for— 

(i)  Brand  name  commissary 
subsistence;  and 

(ii)  Medical  supplies  for  dir 
shipment  overseas. 

Subpart  213.4— Imprest  Fun( 

213.402  General. 

See  DoDD  7360.10,  Disbursi 
Policies,  and  chapter  32  of  the 
Accounting  Manual,  DoD  722( 

213.403  Agency  responsibllitie 
(c)  Installation  commanden 

commanders  of  other  activitic 
contracting  authority  are  resp 
approving  the  establishment  ( 
funds. 

213.404  Conditions  for  use. 
(a)  Overseas  transactions  ii 

of  contingencies  declared  by  I 
Secretary  of  Defense  may  use 
funds  up  to  $2,500. 

(c](i]AdditionaI  conditions  i 
include — 

(A)  Availability  for  deliverj 
days;  and 

(B)  No  requirement  for  deta 
technical  specifications  or  tec 
inspections 

(ii)  When  imprest  funds  are 
small  purchases,  the  funds  m£ 
used  to  pay  charges  for  local  i 
parcel  post.  co.d.  charges,  an( 
or  inter-city  transportation  ch 
when  the  supplier  is  to  arrang 
delivery. 
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PART  212-CONTRACT  DEUVERY  OR 
PERFORMANCE 

Set 

Subpart  212.2— Liquidated  Damages 

212.204    Contract  clauses 

Sut>part  212.3— PrkMltiM  and  Altocattom 

212.302     General. 

Authority:  5  U.S  C.  301.  10  U.S.C  2202.  DoD 
Directive  5000.35,  FAR  subpart  1.3 

Subpart  212^— Liquidated  Damages 
212.204    Contract  clauses. 

(b]  Use  the  clause  at  FAR  52.212-5. 
Liquidated  Damages— Construction,  in 
all  construction  contracts  exceeding 
$500,000.  except  cost-plus-fixed-fee 
contracts  or  contracts  where  the 
contractor  cannot  control  the  pace  of  the 
work.  Use  of  the  clause  in  contracts  of 
less  than  $500,000  is  optional. 

Subpart  212.3— Priorities  and 
Allocations 

212^2    General. 

DoD  implementation  of  the  Defense 
Priorities  and  Allocations  System  is  in 
DoDI  4400.1,  Priorities  and  Allocations- 
Delegation  of  DO  and  DX  Priorities  and 
Allocations  Authorities,  Rescheduling  of 
Delivetnes  and  Continuance  of  Related 
Manuals. 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  213— SMALL  PURCHASE  AND 
OTHER  SIMPUFIEO  PURCHASE 
PROCEDURES 

Sec. 

Subpart  213.2— Blanket  Purchase 
Agreements 

213.203  Establishment  of  Blanket  Purchase 
Agreements. 

213.203-1     General. 
213.203-2    Clauses. 

213.204  Purchase  under  Blanket  Purchase 
Agreements. 

Subpart  213.3— Fast  Payment  Procedure 

213.302     Conditions  for  use. 
Subpart  213.4— Imprest  Fund 

213.402  General. 

213.403  Agency  responsibilities. 

213.404  Conditions  for  use. 

Subpart  213.5— Purchase  Orders 

213.503  Obtaining  contractor  acceptance 
and  modifying  purchase  orders. 

213.504  Termination  or  cancellation  of 
purchase  orders. 

213.505  Purchase  order  and  related  forms. 
213.505-2    Agency  order  forms  in  lieu  of 

Optional  Forms  347  and  348. 
213.505-3    Standard  Form  44,  Purchase 

Order-Invoice-Voucher. 
213.507    Clauses. 
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\utfaority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Subpart  213.2— Blanket  Purchase 
Agreements 

21 3.203  Establishment  of  Blanket 
Purchase  Agreements. 

213.203-1    General 

(i)  Prepare  and  issue  blanket  purchase 
agreements  (BPAs)  on  DD  Form  1155. 
Order  for  Supplies  or  Services. 

213.203-2    Clauses. 

(a)  The  clauses  prescribed  at  213.507 
for  purchase  orders  also  apply  to  BPAs. 

213.204  Purchase  under  Blanket  Purchase 
Agreements. 

(b)  Individual  purchases  for 
subsistence  may  be  made  at  any  dollar 
value;  however,  the  contracting  officer 
shall  satisfy  the  competition 
requirements  of  FAR  Part  6  for  any 
action  above  the  dollar  threshold  at 
FAR  13.000. 

Subpart  213.3— Fast  Payment 
Procedure 

§  213.302    Conditions  for  use. 

(a)  Individual  orders  may  exceed 
$25,000  for— 

(i)  Brand  name  commissary  resale 
subsistence;  and 

(ii)  Medical  supplies  for  direct 
shipment  overseas. 

Subpart  213.4— Imprest  Fund 

213.402  General. 

See  DoDD  7360,10.  Disbursing 
Policies,  and  chapter  32  of  the  DoO 
Accounting  Manual,  DoD  7220.9-M. 

213.403  Agency  responsibilities. 

(c)  Installation  commanders  and 
commanders  of  other  activities  with 
contracting  authority  are  responsible  for 
approving  the  establishment  of  imprest 
funds. 

213.404  Conditions  for  use. 

(a)  Overseas  transactions  in  support 
of  contingencies  declared  by  the 
Secretary  of  Defense  may  use  imprest 
funds  up  to  $2,500. 

(c](i]Additional  conditions  fur  use 
include — 

(A)  Availability  for  delivery  within  60 
days;  and 

(B)  No  requirement  for  detailed 
technical  specifications  or  technical 
inspections 

(ii]  When  imprest  funds  are  used  for 
small  purchases,  the  funds  may  also  be 
used  to  pay  charges  for  local  delivery, 
parcel  post,  co.d.  charges,  and  line  haul 
or  inter-city  transportation  charges 
when  the  supplier  is  to  arrange  for 
delivery. 


Subpart  213.5 — Purchase  Orders 

213.503  Obtaining  contractor  acceptance 
and  modifying  purchase  orders. 

(a)  Require  written  acceptance  of 
purchase  orders  for  classified 
acquisitions. 

(b)  Use  Standard  Form  30. 
Amendment  of  Solicitation/Modification 
of  Contract,  to  modify  purchase  orders. 

(d](i)  Unilateral  modifications  (see 
FAR  43.103)  may  also  be  used  for— 

(A)  No  cost  amended  shipping 
instructions  (ASI)  if — 

[1)  The  ASI  modifies  a  unilateral 
purchase  order,  and 

(2)  The  contractor  agrees  verbally  or 
in  writing. 

(B)  Any  change  made  before  work 
begins  if — 

(/]  The  change  is  within  the  scope  of 
the  original  order 

[2]  The  contractor  agrees; 

[3]  The  modification  references  the 
contractor's  verbal  or  written 
agreement;  and 

[4]  Block  13D  of  the  Standard  Form  30 
is  annotated  to  reflect  the  authority  for 
issuance  of  the  modification. 

(ii)  A  supplemental  agreement 
converts  a  unilateral  purchase  order  to  a 
bilateral  agreement.  If  not  previously 
included  in  the  purchase  order, 
incorporate  the  clauses  prescribed  in 
213.507{a)(ii)  in  the  Standard  Form  30. 
Amendment  of  Solicitation/Modification 
of  Contract,  and  obtain  the  contractor's 
acceptance  by  signature  on  the  Standard 
Form  30. 

213.504  Termination  or  cancellation  of 
purchase  orders. 

(b)  Use  Standard  Form  30  to  cancel  a 
unilateral  purchase  order. 

213.505  Purchase  order  and  related 
forms. 

2 13.505-2    Agency  order  forms  In  lieu  of 
Optional  Forms  347  and  348. 

Departments  and  agencies  shall  not 
use  Optional  Forms  347.  Order  for 
Supplies  or  Services,  and  348,  Order  for 
Supplies  or  Services-Schedule 
Continuation. 

(b)(i)  Use  DD  Form  1155,  Orders  for 
Supplies  or  Services,  (see  253.213(e)),  for 
purchases  made  using  the  small 
purchase  procedures  of  FAR  part  13. 
The  DD  Form  1155  serves  as — 

(A)  A  purchase  order  or  a  blanket 
purchase  agreement,  when  used  with  the 
clauses  prescribed  at  213.507(a); 

(B)  A  delivery  order  under  a 
Government  contract  or  from 
Government  agencies  outside  the  DoD; 

(C)  A  receiving  and  inspection  report; 

(D)  A  property  voucher; 

(E)  A  document  for  acceptance  by  the 
supplier;  and 


(F)  A  public  voucher,  when  used  as — 

[1]  A  delivery  order 

[2)  The  basis  for  payment  if  an 
invoice  against  blanket  purchase 
agreements  or  basic  ordering 
agreements  when  a  firm  price  has  been 
established;  or 

(J)  A  purchase  order  for  not  more  than 
the  small  purchase  limitation  in  FAR 
13.000. 

(ii)  The  DD  Form  1155  is  also 
authorized  for  use  for — 

(A)  Classified  acquisitions  when  the 
purchase  is  made  within  the  United 
States,  its  possessions,  and  Puerto  Rico. 
Attach  the  DD  Form  254.  Contract 
Security  Classification  Specification,  to 
the  purchase  order. 

(B)  Orders  under  departmental 
contracts  or  from  Government  agencies 
outside  the  DoD  (see  FAR  subparts  8.4. 
8.6,  8.7,  and  16.5). 

213.505-3    Standard  Form  44,  Purchase 
Order-lnvoice-Voucber. 

(b)(1)  The  $2,500  limitation  applies  to 
all  purchases  except  that  purchases  up 
to  the  small  purchase  limitation  in  FAR 
13.000  may  be  made  for — 

(A)  Aviation  fuel  and  oil; 

(B)  Overseas  transactions  by 
contracting  officers  in  support  of 
contingencies  declared  by  the  Secretary 
of  Defense;  and 

(C)  Transactions  in  support  of 
intelligence  and  other  specialized 
activities  addressed  by  part  2.7  of 
Executive  Order  12333. 

213.507  Clauses. 

(a)  Use  the  clauses  in  paragraphs  (a) 
(i)  through  (iii)  of  this  section,  as 
applicable,  in  all  purchase  orders  and 
blanket  purchase  agreements.  The 
clauses  listed  in  the  following 
paragraphs  (i)  and  (ii)  may  be 
incorporated  by  reference,  except  for 
FAR  52.252-2.  Clauses  fncorporated  by 
Reference,  Any  other  clauses  included 
in  the  purchase  order  shall  be 
incorporated  by  reference  or  in  full  text 
as  required  by  the  matrix  in  FAR  52.3. 

(i)  Unilateral  purchase  orders — 

(A)  FAR  52.252-2,  Clauses 
Incorporated  by  Reference  (required 
only  if  other  clauses  are  incorporated  by 
reference); 

(B)  FAR  52.203-1.  Officials  Not  to 
Benefit; 

(C)  FAR  52.203-3,  Gratuities; 

(D)  FAR  52.203-5,  Covenant  Against 
Contingent  Fees; 

(E)  FAR  52.203-7,  AnU-Kickback 
Procedures; 

(F)  FAR  52.212-9,  Variation  in 
Quantity; 

(G)  FAR  52.222-3.  Convict  Labor 
(unless  the  order  will  be  subject  to  the 
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Walsh-Healey  Public  Contracts  Act  (see 
FAR  Subpart  22.6)): 

(H)  FAR  52.222-26,  Equal  Opportunity 
(unless  exempt  under  FAR  22.807); 

(I)  FAR  52.225-3.  Buy  American  Act- 
Supplies: 

(J)  FAR  52.232-1.  Payments: 

(K)  FAR  52.232-25.  Prompt  Payment; 

(L)  FAR  52.232-28.  Electronic  Funds 
Transfer  Payment  Methods; 

(M)  FAR  52.233-1.  Disputes: 

(N)  FAR  52.246-1.  Contractor 
Inspection  Requirements  (except  when 
an  alternate  level  of  quality  assurance  is 
necessary  (see  FAR  46.203  and  46.204)): 
and 

(O)  FAR  52.246-16,  Responsibility  for 
Supplies. 

(ii)  Bilateral  purchase  orders — 

(A)  The  clauses  in  paragraph  (a)(i)  of 
this  section; 

(B)  FAR  52.204-2.  Security 
Requirements  (if  the  acquisition  is 
classified): 

(C)  FAR  52.243-1.  Changes— Fixed 
Price  (with  appropriate  alternate  as 
necessary): 

(D)  252.243-7001.  Pricing  of  Contract 
Modifications; 

(E)  FAR  52.249-1,  52.249-4,  or  52.249- 
5.  Termination  for  Convenience  of  the 
Government;  and 

(F)  FAR  52.249-8,  52.249-9.  or  52.249- 
10.  Default. 

(iii)  Any  other  clauses  required  by  the 
prescription  for  their  use. 

PART  214— SEALED  BIDDING 

Sec. 

Subpart  214.2— Solicitation  of  Bids 

214.202    General  rules  for  solicitation  of 

bids. 
214.202-5    Descriptive  literature. 

Subpart  214.4— Opening  of  Bids  and  Award 
of  Contract 

214.404    Rejection  of  bids. 

214-404-1    Cancellation  of  invitations  after 

opening. 
214.406    Mistakes  in  bids. 
214.406-3    Other  mistakes  disclosed  before 

award. 

Subpart  214.5— Two-Step  Sealed  Bidding 

214.503    Procedures. 
214.50^-1     Step  one. 

Authority:  5  U.S.C  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Subpart  214^— Solicitation  of  Bids 

2 1 4.202    General  rules  for  solicitation  of 
bids. 

214.202-5    Descriptive  literature. 

(d)  Requirements  of  invitation  for 
bids.  When  brand  name  or  equal 
purchase  descriptions  are  used,  use  of 
the  provision  at  252.210-7000,  Brand 
Name  or  Equal,  satisfies  this 
requirement. 


Subpart  214.4— Opening  of  Bids  and 
Award  of  Contract 

214.404    Rejection  of  bids. 


bid  to  the  appropriate  finance  center 
with  its  copy  of  the  contract. 


214.404-1    Cancellation  of  Invitations  after 
opening. 

The  contracting  officer  shall  make  the 
written  determinations  required  by  FAR 
14.404-1  (c)  and  (e). 

214.406    Mistakes  In  bids. 

2 1 4.406-3    Ott>er  mistakes  disclosed 
before  award. 

(c)  Process  cases  involving  evidence 
that  is  less  than  clear  and  convincing 
under  paragraph  (e)  of  this  subsection. 

(e)(i)  Departments  may  delegate 
authority  for  making  a  determination 
under  FAR  14.406-3  (a),  (b).  and  (d). 
without  power  of  redelegation.  as 
follows: 

(A)  Department  of  the  Army: 
[1]  Deputy  Assistant  Secretary 

(Procurement).  Office  of  the  Assistant 
Secretary  of  the  Army  (Research, 
Development,  and  Acquisition); 

[2]  General  Counsel.  U.S.  Army 
Materiel  Command; 

[3]  General  Counsel,  Office  of  the 
Chief  of  Engineers;  and 

[4]  Chief.  Contract  Law  Division, 
Office  of  The  Judge  Advocate  General. 
Headquarters.  Department  of  the  Army. 

(B)  Department  of  the  Navy: 
[1]  Assistant  Commander  for 

Contracts,  Naval  Facilities  Engineering 
Command  Headquarters;  and 

[2]  Deputy  Commander.  Contracting 
Management  Directorate,  Naval  Supply 
Systems  Command  Headquarters. 

(C)  Department  of  the  Air  Force:  The 
Staff  Judge  Advocate.  Headquartcirs.  Air 
Force  Logistics  Command. 

(ii)  Authority  for  making  a 
determination  under  FAR  14.406-3  (a), 
(b),  and  (d)  is  delegated  for  the  defense 
agencies,  without  power  of  redelegation. 
as  follows: 

(A)  Defense  Advanced  Research 
Projects  Agency:  General  Counsel, 
DARPA. 

(B)  Defense  Communications  Agency; 
General  Counsel,  DCA. 

(C)  Defense  Intelligence  Agency: 
Principal  Assistant  for  Acquisition. 

(D)  Defense  Logistics  Agency: 
[1]  General  Counsel.  DLA;  and 

[2]  Associate  General  Counsel.  DLA. 

(E)  Defense  Mapping  Agency;  General 
Counsel.  DMA. 

(F)  Defense  Nuclear  Agency:  General 
Counsel.  DNA. 

(G)  National  Security  Agency: 
Director  of  Procurement.  NSA. 

(H)  On-Site  Inspection  Agency: 
General  Counsel,  OSIA. 

(h)  Send  a  signed  copy  of  the 
document  authorizing  correction  of  the 


Subpart  214.5— Two-Step  Sealed 
Bidding 

214.503    Procedures. 

214.503-1    Step  one. 

(a)  Requests  for  technical  proposals 
may  be  in  the  form  of  a  letter. 

(4)  Include  all  factors  and  any 
significant  subfactors. 

PART  2 1 5— CONTRACTING  BY 
NEGOTIATION 

Sec. 

Subpart  215.4— Solicitation  and  Receipt  of 
Proposals  and  Quotations 

215.401  Applicability. 
215.414    Forms. 

Subpart  215.6— Source  Selection 

215.605    Evaluation  factors. 

215.607  Disclosure  of  mistakes  before 
award. 

215.608  Proposal  evaluation. 
215.611  Best  and  final  offers. 
215.613    Alternate  source  selection 

procedures. 
215.613-70    Four-step  source  selection 
procedures. 

Subpart  215.7— Makesw-Buy  Programs 

215.704     Items  and  work  included. 
Subpart  215.8— Price  Negotiation 

215.801     Definitions. 

215.804  Cost  or  pricing  data. 
215.804-1     General. 

215.804-3  Exemptions  from  or  waiver  of 
submission  of  certified  cost  or  pricing 
data. 

215.804-6    Procedural  requirements. 

215.804-7     Defective  cost  or  pricing  data. 

215.804-8    Contract  clauses. 

215.805  Proposal  analysis. 
215.805-5    Field  pricing  support. 
215JI05-70    Cost  realism  analysis. 

215.806  Subcontract  pricing  considerations. 
215.806-1    General. 

215.806-3    Field  pricing  reporis. 

215.807  Prenegotiation  objectives. 

215.808  Price  negotiation  memorandum. 

215.809  Forward  pricing  rate  agreements. 

215.810  Should-cost  analysis. 

215.811  Estimating  systems. 
215.811-70    Disclosure,  maintenance,  and 

review  requirements. 

215.870  Industrial  modernization  incentive 
program. 

215.870-1     Policy. 

215.870-2    General 

215.870-3    Incentives. 

215.870-4    IMIP  business  agreement. 

215.870-5    Contract  requirements. 

215.870-6    Contract  clause. 

215.871  Production  special  tooling  and 
production  special  test  equipment  (PST/ 
PSTE). 

215.871-1     Definitions. 

21S.871-.2    General. 

215.871-3    Contract  requirements. 


Sec. 

215.871-4    Payment  of  PST/PS 

contracts  subject  to  10  U.S 
215.871-5    Adjustments  for  pn 

facilities  capital  cost  of  mt 

215.872  Work  measurement  8 
215.872-1    Definition. 
215.872-2    Policy. 
215.672-3    General. 
215.B72-4    Applicability. 

215.873  Estimated  data  prices 

Subpart  2 15.»— Profit 

215.902  Policy. 

215.903  Contracting  officer  re 
215.905  Profit-analysis  factor: 
215.905-1    Common  factors. 

215.970  DD  Form  1547,  Recon 
Guidelines  Method  Applic 

215.971  Weighted  guideliDes  i 
215.971-1    General 
215.971-2    Performance  risk. 
215.971-3    Contract  type  risk  f 

capital  adjustment. 
215.971-4    Facilities  capital  en 

215.972  Modified  weighted  gu 
method  for  nonprofit  orgai 

215.973  Alternate  structured  i 

215.974  Fee  requirements  for 
award-fee  contracts. 

215.975  Reporting  profit  and  f 

Subpart  215.10— Preaward,  A' 
Postaward  Notifications,  Prot 
Mistakes 

215.1001     Notifications  to  unsv 
oWerors. 
Authority:  5  VS.C.  301. 10  U, 
Directive  5000.35.  FAR  subpart 

Subpart  215.4— Sollcitatioi 
Receipt  of  Proposals  and  i 

215.401    Applicabinty. 

See  225.872  for  additional 
procedures  for  purchasing  i 
qualifying  countries. 

215.414    PonM. 

This  does  not  preclude  u! 
RFPs  and  RFQs,  provided  t 
complies  with  other  require 
FAR  and  this  regulation. 

Subpart  215.6— Souixe  Se 

215.605    Evatuatlon  factors. 

(a)  For  major  systems  aci 
and  other  complex  or  sens! 
acquisitions  involving  form 
alternative  source  selectior 
see  219.705-2(d). 

215.607  Disclosure  of  mIstaJ 
■ward. 

(c)(3)  The  designee  is  the 
contracting  activity,  who  m 
this  authority  to  the  chief  o' 
contracting  office. 

215.608  Proposal  evaluation 

(b)  Except  for  determinat 
on  violations  or  possible  vi< 
section  27  of  the  Office  of  F 
Procurement  Policy  (OFPP) 
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bid  to  the  appropriate  finance  center 
with  its  copy  of  the  contract. 

Subpart  214.5— Two^ep  Saaled 
Bidding 

214.503    Procedures. 

214.503-1     Step  one. 

(a)  Requests  for  technical  proposals 
may  be  in  the  form  of  a  letter. 

(4)  Include  all  factors  and  any 
significant  subfactors. 

PART  2 1 5— CONTRACTING  BY 
NEGOTIATION 

Sec. 

Subpart  215.4— Solicitation  and  Receipt  of 
Proposals  and  Quotations 

215.401  Applicability. 
215.414    Forms. 

Subpart  215.6— Source  Selection 

215.605    Evaluation  factors. 

215.607  Disclosure  of  mistakes  before 
award. 

215.608  Proposal  evaluation. 
215.611  Best  and  final  offers. 
215.613    Alternate  source  selection 

procedures. 
215.613-70    Four-step  source  selection 
procedures. 

Subpart  21S.7— Makes>r-Buy  Programs 

215.704  Items  and  work  included. 
Subpart  215.8— Price  Negotiation 
215.801     Definitions. 

215.804  Cost  or  pricing  data. 
215.804-1     General. 

215.804-3  Exemptions  from  or  waiver  of 
submission  of  certified  cost  or  pricing 
data. 

215.804-6    Procedural  requirements. 

215.804-7    Defective  cost  or  pricing  data. 

215.804-6    Contract  clauses. 

215.805  Proposal  analysis. 
215.805-5    Field  pricing  support. 
215.805-70    Cost  realism  analysis. 

215.806  Subcontract  pricing  considerations. 
215.80&-1    General. 

215.806-3    Field  pricing  reports. 

215.807  Prenegotiation  objectives. 

215.808  Price  negotiation  memorandum. 

215.809  Forward  pricing  rate  agreements. 

215.810  Should-cost  analysis. 

215.811  Estimating  systems. 
215.811-70    Disclosure,  maintenance,  and 

review  requirements. 

215.870  Industrial  modernization  incentive 
program. 

215.870-1     Policy. 

215.870-2    General. 

215.870-3    Incentives. 

215.870-4    IMIP  business  agreement. 

215.870-5    Contract  requirements. 

215.870-6    Contract  clause. 

215.871  Production  special  tooling  and 
production  special  test  equipment  (PST/ 
PSTE). 

215.871-1     Definitions. 

215.871-^    General. 

215.871-3    Contract  requirements. 


H 


Sec. 

215.871-4    VaymeTrtofPST/PSTEon 

contracts  subject  to  10  U.S.C.  2329. 
215.871-5    Adjustments  for  profit  and 

facilities  capital  cost  of  money. 

215.872  Work  measurement  systems. 
215.872-1     Definition. 

215.872-2    Policy. 
215.872-3    General. 
215.872-4    Applicability. 

215.873  Estimated  data  prices. 

Subpart  215.9— ProfK 

215.902  Policy. 

215.903  Contracting  officer  responsibilities. 
215.905    Profit-analysis  factors. 
215.905-1    Common  factors. 

215.970  DD  Form  1547,  Record  of  Weighted 
Guidelines  Method  Application. 

215.971  Weighted  guidelines  method. 
215.971-1    General 

215.971-2    Performance  risk. 

215.971-3    Contract  type  risk  and  working 

capital  adjustment. 
215.971-4    Facilities  capital  employed. 

215.972  Modified  weighted  guidelines 
method  for  nonprofit  organizations. 

215.973  Alternate  structured  approaches. 

215.974  Fee  requirements  for  cost-plus- 
award-fee  contracts. 

215.975  Reporting  profit  and  fee  statistics. 

Subpart  215.10 — Preaward,  Award,  and 
Postaward  Notifications,  Protests,  and 
Mistakes 

215.1001     Notifications  to  unsuccessful 
offerors. 

Authority:  5  U5.C.  301, 10  U.S.C.  220Z  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Subpart  21 5.4— Solicitation  and 
Receipt  of  Proposals  and  Quotations 

215.401    Applicabinty. 

See  225,872  for  additional  guidance  on 
procedures  for  purchasing  from 
qualifying  countries. 

215.414    Forms. 

This  does  not  preclude  use  of  letter 
RFPs  and  RFQs,  provided  their  use 
complies  with  other  requirements  of  the 
FAR  and  this  regulation. 

Subpart  215.6— Source  Selection 

215.605    Evaluation  factors. 

(a]  For  major  systems  acquisitions 
and  other  complex  or  sensitive 
acquisitions  involving  formal  or 
alternative  source  selection  procedures, 
see  219.705-2(d). 

215.607  Dtsclosure  of  mistakes  before 
award. 

(c)(3)  The  designee  is  the  head  of  the 
contracting  activity,  who  may  redelegate 
this  authority  to  the  chief  of  the 
contracting  office. 

215.608  Proposal  evaluation. 

(b)  Except  for  determinations  based 
on  violations  or  possible  violations  of 
section  27  of  the  Office  of  Federal 
Procurement  Policy  (OFPP)  Act.  and 


unless  otherwise  specified  in 
department/agency  regulations,  the 
contracting  officer  shall  make  the 
written  determination.  Determinations 
based  on  violations  or  possible 
violations  of  section  27  of  the  OFPP  Act 
shall  be  made  at  the  level  specified  in 
FAR  3.104-ll(g). 

215.611    Best  and  final  Offers. 

(c](i)  Before  requesting  an  additional 
(second  or  subsequent)  best  and  final 
offer,  the  contracting  officer  shall  obtain 
approval  from — 

(A)  The  source  selection  authority  and 
the  senior  procurement  executive  (SPE) 
for  competitive  negotiated  acqi'isitions 
under  formal  source  selection  (see  FAR 
.15.612).  The  SPE  may  delegate  this 
authority  to  a  level  no  lower  than  the 
head  of  the  contracting  activity. 

(B)  The  head  of  the  contracting 
activity  (HCA)  for  all  other  competitive 
negotiated  acquisitions.  The  HCA  may 
delegate  this  authority  to  the  chief  of  the 
contracting  office. 

(ii)  Each  HCA  shall  estabhsh  a  system 
for  reporting  and  documenting 
additional  requests  for  best  and  final 
offers.  Systems  shall  include  as  a 
minimum — 

(A)  The  total  number  of  competitive 
negotiated  acquisitions  awarded; 

(B)  The  number  of  those  acquisitions 
for  which  an  additional  request  for  best 
and  final  offers  was  approved  and 
issued;  and 

(C)  The  reasons  for  approving  each 
additional  request  for  best  and  final 
offers. 

(iii)  To  ensure  that  additional  requests 
for  best  and  final  offers  are  used  only 
when  necessary  and  unavoidable,  HCAs 
shall— 

(A)  Periodically  analyze  data 
collected  under  paragraph  (c)(ii)  of  this 
section; 

(B)  Take  appropriate  corrective 
action,  e.g.,  training,  revising  approval 
levels;  and 

(C)  Provide  periodic  summary  reports 
to  the  SPE  as  specified  in  department/ 
agency  regulations. 

215.613    Alternate  source  selection 
procedures. 

2 1 5.6 1 3-70    Four-step  source  selection 
procedures. 

(a)  General.  The  four-step  source 
selection  procedure  is  designed  for  those 
situations  where  the  Government 
wishes  to  focus  on  technical  excellence. 
Proposals  are  evaluated,  a  competitive 
range  established,  and  an  apparent 
successful  offeror  selected  without 
discussions  of  proposal  deficiencies  (a 
deficiency  is  defined  as  that  part  of  an 
offeror's  pr(^;>osal  which  would  not 
satisfy  the  Government's  requirements). 


Negotiations  are  conducted  only  in  the 
final  step  and  only  with  the  apparent 
successful  offeror. 

(b)  Applicability.  Four-step  source 
selection  procedures  may  be  used  for — 

(1)  Competitively  negotiated  research 
and  development  acquisitions  with  an 
estimated  value  of  $2  miUion  or  more;  or 

(2)  Other  acquisitions  as  permitted 'by 
department/agency  regulations,  except 
those  in  paragraph  (c)  of  this  subsection. 

(c)  Restrictions.  Four-step  source 
selection  procedures  shall  not  be  used 
for  acquisitions  which — 

(1)  Will  require  extensive  discussion 
and  negotiations; 

(2)  Use  the  authority  of  FAR  6.302-2; 

(3)  Are  solely  for  personal  or 
nonpersonal  services; 

(4)  Are  for  architect-engineer  services; 
or 

(5)  Have  an  estimated  value  of  less 
than  S2  million. 

(d)  Presolicitation.  Establish  early  and 
open  dialogue  with  prospective  offerors 
to  ensure  their  understanding  of  the 
Government's  needs,  since  the 
evaluation  will  be  conducted  with 
limited  discussions  and  without 
disclosing  deficiencies  in  offeror    . 
proposals.  Ways  of  establishing  this 
dialogue  are — 

(1)  Presolicitation  notices: 

(2)  Presolicitation  conferences; 

(3)  Preproposal  conferences; 

(4)  Solicitations  for  information  or 
planning  purposes:  and 

(5)  Tailoring  of  specifications. 

(e)  Solicitations.  Include  the  following 
special  provisions  in  four-step  source 
selection  solicitations — 

(1)  Explanation  of  the  four-step 
concept  and  procedures; 

(2)  Statement  regarding  the  relative 
importance  of  technical /system 
performance  criteria; 

(3)  Notification  that  the  contracting 
officer  may  reject  proposals  with 
unrealistic  tecimical  schedule,  cost,  or 
price  commitments  since  unrealistic 
commitments  reflect  an  inherent  lack  of 
technical  competence  or  indicate  a 
failure  to  comprehend  the  complexity 
and  risks  of  the  requirements; 

(4)  Schedule  of  planned  source 
selection  events,  including  specific  dates 
for  the  sequential  submission  of 
separate  technical  and  cost  proposal. 

(5)  Requirement  for  the  technical 
proposal  to  include — 

(i)  Identification,  when  appropriate,  of 
trade-offs  (with  illustrative  cost  estimate 
impacts)  among  performance, 
production  costs,  operating  and  support 
costs,  schedule  and  logistics  support 
factors:  and 

(ii)  Information  showing  that  the  goals 
for  design  to  cost  and  operating  and 
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support  costs  (when  used)  will  be 
achieved  when  the  item  enters 
production. 

(6)  Requirement  for  the  cost  proposal 
to  include  detailed  cost  information 
supporting  the  technical  proposal  and 
the  cost  factors  in  the  evaluation 
criteria; 

(7)  Statement  that  both  technical  and 
cost  discussions  will  be  limited  as 
described  in  paragraphs  (f)  and  (g)  of 
this  subsection;  and 

(8)  Notification  that  the  contracting 
officer  will  only  negotiate  with  the 
selected  offeror,  and  that  offerors',  initial 
technical  and  cost  proposals  should  be 
their  best  offer. 

(f)  Step  one — evaluation  of  technical 
proposals.  (1)  The  sequence  of  step 
one — 

(i)  Evaluate  all  technical  proposals; 

(ii)  Conduct  hmifed  discussions  with 
all  offerors;  and 

(iii)  Ask  for  any  necessary 
clariHcations  and  additional  supporting 
data  when  necessary  (normally,  ask  that 
this  be  submitted  with  the  cost 
proposal). 

(2)  In  conducting  step  one — 

(i)  Limit  discussions  to  only  what  is 
necessary  to  ensure  that  both  parties 
understand  each  other; 

(ii)  Do  not  tell  offerors  about 
'Jeficiencies  in  their  proposals;  and 

(iii)  Provide  written  clarification  to  all 
offerors  when  it  appears  the 
Government's  requirements  have  been 
misinterpreted. 

(g)  Step  two— evaluation  of  cost 
oroposals.  (1)  The  sequence  of  step 
two— 

(i)  Request  cost  proposals; 

(ii)  Evaluate  all  cost  proposals; 

(iii)  Establish  the  competitive  range; 

(iv)  Eliminate  those  proposals  outside 
the  range  and  advise  those  offerors; 

(v)  Conduct  hmited  discussions  with 
remaining  offerors;  and 

(vi)  Eliminate  proposals  which  cannot 
be  made  acceptable  and  advise  the 
offerors. 

(2)  In  conducting  step  two — 

(i)  Limit  discussions  to — 

(A)  Clarifying  inconsistencies  or 
correcting  mathematical  errors; 

(B)  Correlating  cost  elements  with 
technical  effort  in  order  to  assess  cost 
realism;  and 

(C)  Ensuring  a  complete 
understanding  of  the  Government's 
requirements,  the  offeror's  offer,  and 
other  contract  terms; 

(ii)  Do  not  tell  an  offeror  that  any  of 
its  cost  elements  are  either  too  high  or 
too  low;  and 

(iii)  Follow  the  guidelines  in 
paragraph  (f)  of  this  subsection  if  further 
discussions  of  technical  proposals  or 
clarifications  are  required. 


(h)  Step  three — common  cut-off  and 
selection  of  an  offeror  for  final  contract 
negotiations.  (1)  The  sequence  of  step 
three— 

(i)  Notify  offerors  of  the  common  cut- 
off date  for  receipt  of  best  and  final 
offers  (technical  and  cost); 

(ii)  Evaluate  the  offers; 

(iii)  Select  the  best  offeror  (see 
paragraph  (h)(2)(iv)  of  this  subsection 
for  multiple  sources); 

(iv)  Tell  the  selected  source  that  the 
decision  is  conditional  based  on 
negotiation  of  a  definitive  contract 
within  the  time  period  prescribed  by  the 
source  selection  authority;  and 

(v)  Advise  the  other  offerors  of  the 
source  selected. 

(2)  In  conducting  step  three — 

(i)  Remind  offerors,  when  notifying 
them  of  the  common  cut-off  date,  that 
any  changes  incorporated  in  the  final 
proposal  must  be  fully  documented; 

(ii)  Do  not  accept  lump  sum  reductions 
in  final  cost  proposals  without 
supporting  data; 

(iii)  Do  not  request  additional  best 
and  final  offers  without  the  appro'val 
required  by  215.611(c);  and 

(iv)  Do  not  select  two  or  more 
offerors,  rather  than  a  single  source,  for 
final  contract  negotiations,  unless  the 
HCA  makes  a  written  determination 
that  final  selection  of  a  single  source 
should  not  be  made  until  the  prospective 
contracts  have  been  tentatively 
negotiated. 

(i)  Step  four— final  negotiations  and 
contract  award.  (1)  The  sequence  of  step 
four  (single  selectee) — 

(i)  Negotiate  the  final  contract  price, 
terms,  and  conditions;  and 

(ii)  Award  the  contract. 

(2)  The  sequence  of  step  four  (multiple 
selectees) — 

(i)  Negotiate  tentative  final  contract 
terms  and  conditions; 
(ii)  Select  the  best  source;  and 
(iii)  Award. 

(3)  In  conducting  step  four — 

(i)  Complete  negotiations  and  award 
the  contract  within  the  time  prescribed 
by  the  source  selection  authority; 

(ii)  Terminate  negotiations  and  make 
a  new  source  selection  decision  if  the 
condition  in  paragraph  (i)(3)(i)  cannot  be 
met; 

(iii)  Do  not  permit  changes  in  the 
Government's  requirements  or  the 
offeror's  proposal  which  would  affect 
the  source  selection  decision;  and 

(iv)  Follow  the  procedures  in  FAR 
15.606  if  changes  in  the  Government's 
requirements  are  necessary. 

Subpart  215.7— Make-or-Buy  Programs 

215.704    Items  and  work  Included. 

The  minimum  dollar  amount  is  $1 
million. 


Subpart  215.8— Price  Negotiation 

215.801    Definitions. 

Cost  realism  analysis  means  a  review 
of  the  overall  costs  in  an  offeror's 
proposal  to  determine  if  they — 

(1)  Are  realistic  for  the  work  to  be 
performed; 

(2)  Reflect  a  clear  understanding  of 
the  requirements;  and 

(3)  Are  consistent  with  the  various 
elements  of  the  offeror's  technical 
proposal. 

215.804    Cost  or  pricing  data. 
215.804-1    General. 

(a)  When  certified  cost  or  pricing  data 
are  not  required,  the  contracting  officer 
may  ask  for  partial  or  limited  data  when 
the  data  are  necessary  for  the 
Government's  analysis.  The  contracting 
officer  shall  not  ask  the  contractor  to 
certify  these  data. 

2 1 5.804-3    Exemptions  from  or  waiver  of 
submission  of  certified  cost  or  pricing  data. 

The  contracting  officer  may  ask  an 
offeror  to  submit  partial  or  limited  data 
on  proposals  under  $100,000  when  the 
data  are  necessary  for  the  Government's 
cost  analysis.  The  contracting  officer 
need  not  ask  the  contractor  to  certify 
these  data. 

(a)(1)  The  contracting  officer  rarely 
should  need  to  require  the  submission  or 
certification  of  cost  or  pricing  data  on 
acquisitions  where  adequate  price 
competition  is  expected  (regardless  of 
the  type  of  contract  anticipated). 

(b)  Adequate  price  competition.  (1) 
Adequate  price  competition  may  exist 
for  any  contract,  including  cost- 
reimbursement  contracts,  as  long  as 
price  is  a  substantial  factor  in  the 
evaluation.  If.  after  receipt  of  proposals, 
the  contracting  officer  determines  that 
adequate  price  competition  does  not 
exist,  the  contracting  officer  shall 
obtain,  as  appropriate  (see  FAR  15.804- 
2).  certified  cost  or  price  data. 

(3)(A)  Examples  of  a  price  "based  on  " 
adequate  price  competition  are: 

(1)  Exercise  of  an  option  in  a  contract 
where  adequate  price  competition 
existed,  if  the  contracting  officer  has 
determined  that  the  option  price  is 
reasonable  under  FAR  17.207(d); 

(2)  Acquisition  of  an  item  that  has 
multiple  suppliers,  where  the  contracting 
officer  only  solicits  or  receives  one  offer, 
but  the  price  is  clearly  reasonable  in 
comparison  with  recent  purchases 
where  adequate  price  competition 
existed. 

(B)  Dual  or  multiple  source  programs. 
(1)  In  dual  or  multiple  source  programs. 
the  determination  of  adequate  price 
competition  must  be  made  on  a  case-by- 
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Subpart  215.8— Price  Negotiation 

215.801    Dtfinitions. 

Cost  realism  analysis  means  a  review 
of  the  overall  costs  in  an  offeror's 
proposal  to  determine  if  they — 

(1)  Are  realistic  for  the  work  to  be 
performed; 

(2)  Reflect  a  clear  understanding  of 
the  requirements;  and 

(3)  Are  consistent  with  the  various 
elements  of  the  offeror's  technical 
proposal. 

21 5.804    Cost  or  pricing  data. 

215.804-1    Ganeral. 

(a)  When  certified  cost  or  pricing  data 
are  not  required,  the  contracting  officer 
may  ask  for  partial  or  limited  data  when 
the  data  are  necessary  for  the 
Government's  analysis.  The  contracting 
officer  shall  not  ask  the  contractor  to 
certify  these  data. 

215.804-3    Exemptions  from  or  waiver  of 
aubmission  of  certified  coat  or  pricing  data. 

The  contracting  officer  may  ask  an 
offeror  to  submit  partial  or  limited  data 
on  proposals  under  $100,000  when  the 
data  are  necessary  for  the  Government's 
cost  analysis.  The  contracting  officer 
need  not  ask  the  contractor  to  certify 
these  data. 

(a)(1)  The  contracting  officer  rarely 
should  need  to  require  the  submission  or 
certification  of  cost  or  pricing  data  on 
acquisitions  where  adequate  price 
competition  is  expected  (regardless  of 
the  type  of  contract  anticipated). 

(b)  Adequate  price  competition.  (1) 
Adequate  price  competition  may  exist 
for  any  contract,  including  cost- 
reimbursement  contracts,  as  long  as 
price  is  a  substantial  factor  in  the 
evaluation.  If,  after  receipt  of  proposals, 
the  contracting  officer  determines  that 
adequate  price  competition  does  not 
exist,  the  contracting  officer  shall 
obtain,  as  appropriate  (see  FAR  15.804- 
2).  certified  cost  or  price  data. 

(3)(A)  Examples  of  a  price  "based  on" 
adequate  price  competition  are: 

(IJ  Exercise  of  an  option  in  a  contract 
where  adequate  price  competition 
existed,  if  the  contracting  officer  has 
determined  that  the  option  price  is 
reasonable  under  FAR  17.207(d); 

f2J  Acquisition  of  an  item  that  has 
multiple  suppliers,  where  the  contracting 
officer  only  solicits  or  receives  one  offer, 
but  the  price  is  clearly  reasonable  in 
comparison  with  recent  purchases 
where  adequate  price  competition 
existed. 

(B)  Dual  or  multiple  source  programs. 
(Ij  In  dual  or  multiple  source  programs, 
the  determination  of  adequate  price 
competition  must  be  made  on  a  case-by- 


case  basis.  Contracting  officers  must 
exercise  deliberation  and  thorough 
review  in  making  the  determination. 
Even  when  adequate  price  competition 
exists,  in  certain  cases  it  may  be 
appropriate  to  obtain  some  data  to 
assist  in  price  analysis. 

(2)  Adequate  price  competition 
normally  exists  when  prices  are 
solicited  across  a  full  range  of  step 
quantities,  usually  including  a  0-100 
percent  split  from  at  least  two  offerors 
who  are  individually  capable  of 
producing  the  full  quantity,  and 

(i)  The  award  is  made  to  the  offeror 
with  the  lowest  evaluated  price; 

fiij  When  the  award  is  split,  the 
combined  price  is  the  lowest  evaluated 
price  in  the  range  of  offers  submitted;  or 

(Hi)  When  the  combined  price  is  not 
the  lowest  evaluated  price  in  the  range 
of  offers  submitted,  the  price 
Reasonableness  of  all  prices  awarded  is 
clearly  established  on  the  basis  of  price 
analysis. 

(i)  Waiver  for  exceptional  cases,  (i) 
The  DoD  has  exempted  the  Canadian 
Commercial  Corporation  and  its 
subcontractors  from  submission  and 
certification  of  cost  or  pricing  data  on  all 
acquisitions. 

(ii)  The  DoD  has  waived  certain  cost 
or  pricing  data  certification 
requirements  for  nonprofit  organizations 
(including  educational  institutions]  on 
cost-reimbursement-no-fee  contracts. 
The  contracting  officer — 

(A)  Shall  require  cost  or  pricing  data, 
including  cost  or  pricing  data  from 
subcontractors; 

(B)  Shall  not  require  certification  of 
data  submitted  by  the  organization  on 
its  own  behalf  or  on  behalf  of 
subcontractors  which  are  also  nonprofit 
organizations; 

(C)  Shall  require  certification  of  cost 
or  pricing  data  from  subcontractors 
which  are  not  nonprofit  organizations  or 
educational  institutions. 

(iii)  Use  the  following  format  when 
preparing  an  authorization  for  waiver  in 
accordance  with  FAR  15.803-3(i): 

(Military  Departmeot  or  Defense  Agency) 

Authority  to  Waive  Submission  of  Certified 
Cost  or  Pricing  Data 

1.  The  (contracting  activity)  proposes  to 
award  a  contract  to  (name  of  contractor)  for 
acquisition  of  (brief  description  of  supplies  or 
services). 

2.  Under  FAR  15.804-2,  the  prospective 
contractor  is  required  to  submit  certified  cost 
or  pricing  data.  However,  for  the  following 
reasons,  I  am  waiving  the  requirement  for 
certification  of  the  data  (The  waiver  may  be 
partial,  e.g.,  limited  to  particular  cost  or 
pricing  data.  If  so,  describe  the  cost  or  pricing 
data  for  which  the  certification  is  to  be 
waived):  Explain  the  circumstances  and 
conditions  which  make  the  prospective 


contract  action  an  exceptional  case.  State  the 
reasons  why  the  waiver  is  justified  ) 

3. 1  make  tliis  waiver  under  the  authority  of 
10  U.S.C.  2306a(b)(2].  as  implemented  by  FAR 
15.804-3(i). 

Date 

Signed 

215.804-4    Procadural  requlramanta. 

(b)(2)(A)  When  the  solicitation 
requires  contractor  compliance  with  the 
Contractor  Cost  Data  Reporting  (CCDR) 
System  (Army-*VMCP  715-8.  Navy— 
NAV  PUB  P-S241,  and  Air  Force— 
AFLCP/AFSCP  800-15).  require  the 
contractor  to  submit  DD  Forms  1921  or 
1921-1  with  its  SF  1411. 

(B)  Contracting  offices  may  develop 
contract  pricing  proposal  supporting 
schedules  for  use  by  offerors  in 
providing  supporting  data  for  the  SF 
1411.  Schedules  should  only  ask  for  data 
that  are  necessary  and  reasonable 
based  on  industry,  company,  or 
commodity  practices. 

2 1 5.804-7    Del actlva  coat  or  pricing  data. 

(b)(2)  Unless  there  is  clear  evidence  to 
the  contrary,  the  contracting  officer  may 
presume  the  defective  data  were  reUed 
on  and  resulted  in  a  contract  price 
increase  equal  to  the  amount  of  the 
defect  plus  related  overhead  and  profit 
or  fee.  The  contracting  officer  is  not 
expected  to  reconstruct  the  negotiation 
by  speculating  as  to  what  would  have 
been  the  mental  attitudes  of  the 
negotiating  parties  if  the  nondefective 
data  had  been  known. 

215.804-8    Contract  ciauaaa. 

(1)  If  the  solicitation  or  contract 
includes  one  of  the  clauses  at  FAR 
52.215-23.  FAR  52.215-24,  or  FAR 
52.215-25,  also  use  the  clause  at  252.215- 
7000,  Pricing  Adjustments. 

(2)  In  accordance  with  10  U.S.C.  2406, 
use  the  clause  at  252.215-7001, 
Availability  of  Contractor  Records,  in 
solicitations  and  contracts  which— 

(i)  Require  the  submission  end 
certification  of  cost  or  pricing  data;  and 

(ii)  Are  for  the  manufacture  of  end 
items  for  a  major  defense  acquisition 
program,  as  defined  in  10  U.S.C.  2432a. 

(a)  Also  use  the  clause  at  FAR  52.215- 
22,  Price  Reduction  for  Defective  Cost  or 
Pricing  Data,  when  obtaining  partial 
cost  or  pricing  data. 

215.805    Proposal  anatysla. 

215.805-5    Field  pricing  support. 

(a)(1)(A)  Contracting  officers  shall 
request  field  pricing  reports  for — 

(/)  Fixed-price  proposals  exceeding 
$500,00a 

(2)  Cost-type  proposals  exceeding 
$500,000  from  offerors  with  significant 
estimating  system  deficiencies  (see 
2l5.811-70(a)(3)  and  (c)(2)(i)):  or 


(3)  Cost-type  proposals  exceeding  $1 
million  from  offerors  vWthout  significant 
estimating  system  deficiencies. 

(B)  Contracting  officers  may.  with 
adequate  written  justification,  waive  the 
requirement  for  these  reports. 

(2)(A)  The  contract  administration 
office  price/cost  analyst  supports  the 
administrative  contracting  officer  in 
preparing  a  complete  and  accurate  field 
pricing  report  for  the  contracting  officer. 
The  analyst — 

(;)  In  concert  with  the  auditor  and  in 
consideration  of  the  auditor's  workload, 
establishes  a  deadline  for  the  auditor's 
input,  subject  to  adjustments  when 
considered  necessary; 

(2)  Identifies  areas  for  special 
consideration; 

[3]  Arranges  for  exchanges  of 
technical  and  audit  information;  and 

[4)  Must  be  fully  responsive  to  a 
request  for  technical  information  from 
the  auditor. 

(B)  The  pricing  report— 

[1]  Details  the  price/cost  analyst's 
comprehensive  review  and  evaluation  of 
the  proposal; 

(2)  Includes  information  specifically 
requested  by  the  contracting  officer,  and 

(3)  Summarizes  what  was  analyzed, 
how  it  was  analyzed,  and  the 
conclusions  reached. 

(c)(i)  In  requesting  field  pricing 
support — 

(A)  Mark  all  requesU  "FIELD 
PRICING  REQUEST'  in  bold  letters  on 
the  mailing  envelope; 

(B)  On  urgent  requests,  provide 
facsimile  numbers  to  facilitate  return  of 
the  completed  report;  and 

(C)  Send  an  advance  copy  to  the  audit 
activity. 

(ii)  When  the  contracting  officer 
knows  in  advance  that  field  pricing 
support  will  be  required,  the  contracting 
officer  may  request  field  pricing  support 
before  the  offeror  submits  a  proposal. 

(A)  Give  the  administrative 
contracting  officer  (ACO)  and  auditor  a 
copy  of  the  solicitation; 

(B)  Tell  them  when  to  expect  the 
proposal;  and 

(C)  Tell  the  offeror  to  provide  the 
ACO  and  auditor  copies  of  the  proposal. 

(iii)  Where  audit  reports  are  received 
on  contracting  actions  that  are 
subsequently  cancelled  or  unsuccessful, 
notify  the  cognizant  auditor  in  writing. 

(iv)  For  spare  parts  or  support 
equipment,  identify  all  line  items  where 
the  proposed  price  exceeds  by  25 
percent  or  more  the  lowest  price  the 
Government  has  paid  within  the  most 
recent  12-month  period.  The  field  pricing 
report  will  include,  as  a  minimum — 
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(A)  A  detailed  analysis  of  each  line 
item  identified  by  the  contracting  officer 
in  the  request; 

(B)  A  detailed  analysis  of  those  line 
items  where  a  comparison  of  the  item 
description  and  the  proposed  price 
indicates  a  potential  for  overpricing; 

(C)  An  analysis  of  the  significant  high- 
dollar-value  items.  If  there  are  no 
obvious  high-dollar-value  items,  include 
an  analysis  of  a  random  sample  of 
items;  and 

(D)  An  analysis  of  a  random  sample  of 
the  remaining  low-dollar  value  items. 
Sample  size  may  be  determined  by 
subjective  judgment,  e.g.,  experience 
with  the  contractor  and  reliability  of  its 
estimating  and  accounting  systems. 

(v)  For  spare  parts  proposals  that 
have  been  identified  as  Spares 
Acquisition  Integrated  with  Production 
(SAIP)  items  (see  DoD  Instruction 
4245.12,  Spares  Acquisition  Integrated 
with  Production  (SAIP))— 

(A)  Include  a  copy  of  the  data  entitled 
"Contractor's  Procurement  Schedule  for 
SAIP"  (Data  Item  DI-V-7200).  or 
equivalent,  in  the  request  so  that  the 
benefits  of  combining  new  and  in 
process  quantities  can  be  assured  (these 
data  are  delivered  by  the  contractor  on 
contracts  that  include  SAIP 
requirements);  or 

(B)  Require  the  contractor  to  include 
these  data  in  its  proposal. 

(e)(6)  The  contract  administration 
office  price/cost  analyst  is  responsible 
for  providing  a  complete  and  accurate 
field  pricing  report.  This  includes 
quantifying  technical  findings;  however, 
if  the  auditor  requests  a  technical 
analysis,  the  auditor  normally  will 
incorporate  the  financial  effect  of  the 
analysis  in  the  audit  report. 

(7)  The  contracting  officer  shall,  with 
the  advice  of  the  AGO  and  auditor, 
ensure  that  the  contractor  initiates 
necessary  corrective  action  before 
contract  award. 

(8)  The  administrative  contracting 
officer  and  auditor  shall  confer  with  the 
contractor  during  the  course  of  the  field 
pricing  review  to  fully  understand  the 
basis  for  each  item  in  the  proposal  and 
to  remove  any  doubts  as  to  the  validity 
and  accuracy  of  their  conclusions  and 
findings. 

(g)  The  audit  activity  sends  the 
original  to  the  administrative 
contracting  officer  and  a  copy  to  the 
contracting  officer. 

2 1 5.805-70    Cost  realism  analysis. 

(a)  In  competitive  acquisitions,  even 
when  adequate  price  competition  exists, 
to  ensure  that  proposed  costs  are 
consistent  with  the  technical  proposal, 
the  contracting  officer — 


(1)  Should  perform  a  cost  realism 
analysis  when — 

(i)  A  cost-reimbursement  contract  is 
anticipated; 

(ii)  The  solicitation  contains  new 
requirements  that  may  not  be  fully 
understood  by  competing  contractors; 

(iii)  There  are  quality  concerns;  or 

(iv)  Past  experience  indicates  that 
contractors  proposed  costs  have 
resulted  in  quality  or  service  shortfalls. 

(2)  May  perform  a  cosf  realism 
analysis  on  other  acquisitions. 

(b)  The  contracting  officer  should 
determine  what  data  are  necessary  for 
the  cost  realism  analysis  during 
acquisition  planning  and  development  of 
the  solicitation.  Unless  these  data  are 
already  available  from  Government 
sources,  the  contracting  officer  will  need 
to  ask  the  offerors  for  them. 

(1)  Request  only  necessary  data;  and 

(2)  Do  not  request  submission  or 
certification  of  cost  or  pricing  data. 

215.806    Subcontract  pricing 
considerations. 

215.806-1    General. 

Price  redeterminable  or  fixed-price 
incentive  contracts  may  include 
subcontracts  placed  on  the  same  basis. 
When  the  contracting  officer  wants  to 
reprice  the  prime  contract  even  though 
the  contractor  has  not  yet  established 
final  prices  for  the  subcontracts,  the 
contracting  officer  m.ay  negotiate  a  firm 
contract  price — 

(1)  If  cost  or  pricing  data  on  the 
subcontracts  show  the  amounts  to  be 
reasonable  and  realistic;  or 

(2)  If  cost  or  pricing  data  on  the 
subcontracts  are  too  indefinite  to 
determine  whether  the  amounts  are 
reasonable  and  realistic,  but — 

(i)  Circumstances  require  prompt 
negotiation;  and 

(ii)  A  statement  substantially  as 
follows  is  included  in  the  repricing 
modification  of  the  prime  contract: 

As  soon  as  the  Contractor  establishes  firm 
prices  for  each  subcontract  listed  below,  the 
Contractor  shall  submit  (in  the  format  and 
with  the  level  of  detail  specified  by  the 
Contracting  Officer)  to  the  Contracting 
Officer  the  subcontractor's  cost  incurred  in 
performing  the  subcontract  and  (he  final 
subcontract  price.  The  Contractor  and 
Contracting  Officer  shall  negotiate  an 
equitable  adjustment  in  the  total  amount  paid 
or  to  be  paid  under  this  contract  to  reflect  the 
final  subcontract  price. 

(a)(1)  If  the  contractor's  analysis  is  not 
adequate,  return  it  for  correction  of 
deficiencies. 

(d)  The  contracting  officer  shall  make 
every  effort  to  ensure  that  fees 
negotiated  by  contractors  for  cost-plus- 
fixed-fee  subcontracts  do  not  exceed  the 
fee  limitations  in  FAR  15.903(d). 


215.806-3    Field  pricing  reports. 

(a)(i)  If.  in  the  opinion  of  the 
contracting  officer  or  auditor,  the  review 
of  a  prime  contractor's  proposal  requires 
further  review  of  subcontractors'  cost 
estimates  at  the  subcontractors'  plants 
(after  due  consideration  of  reviews 
performed  by  the  prime  contractor), 
these  reviews  should  be  fully 
coordinated  with  the  administrative 
contracting  officer  (AGO)  having 
cognizance  of  the  prime  contractor 
before  being  initiated.  The  AGO  for  the 
prime  contractor  will  initiate  the  request 
to  the  AGO  for  the  subcontractor,  with 
an  information  copy  to  the  auditor  for 
the  subcontractor.  The  AGO  for  the 
subcontractor  sends  the  resulting  field 
pricing  report  to  the  prime  AGO  with  an 
information  copy  to  the  prime  auditor. 
Requests  for  field  pricing  support  on 
lower  tier  subcontractors  are  handled  in 
a  like  manner. 

(ii)  Notify  the  appropriate  contract 
administration  activities  when 
extensive,  special,  or  expedited  field 
pricing  assistance  will  be  needed  to 
review  and  evaluate  subcontractors* 
proposals  under  a  major  weapon  system 
acquisition. 

215.807  Prenegotiation  objecttves. 

(a){i)  Also  consider  data  resulting 
from  application  of  work  measurement 
systems  in  developing  prenegotiation 
objectives. 

(ii)  Consider  field  pricing  support 
personnel  participation  in  planned 
prenegotiation  and  negotiation 
activities. 

215.808  Price  negotiation  memorandum. 

(a)(8)  Include  the  principal  factors 
related  to  the  disposition  of  findings  and 
recommendations  contained  in 
preaward  and  postaward  contract  audit 
and  other  advisory  reports. 

(10)  The  memorandum — 

(A)  Must  document  significant 
deviations  from  the  prenegotiation  profit 
objective; 

(B)  Should  include  the  DD  Form  1547. 
Record  of  Weighted  Guidelines 
Application  (see  subpart  215.9).  if  used, 
with  supporting  rationale;  and 

(G)  Must  document  the  rationale  for 
not  using  the  weighted  guidelines 
method  when  its  use  is  required  by 
215.9. 

2 1 5.809    Forward  pricing  rate  agreements. 

(e)(i)  Use  forward  pricing  rate 
agreement  (FPRA)  rates  when  such  rates 
are  available,  unless  waived  on  a  case- 
by-case  basis  by  the  head  of  the 
contracting  activity. 

(ii)  Advise  the  AGO  of  each  case 
waived. 
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(iii)  Contact  the  ACO  for  qu( 
FPRAs  or  recommended  rates. 

215.810  ShouM-cost  analysis. 

(b)(i)  DoD  contracting  activi 
perform  a  should-cost  analysis 
award  of  a  definitive  major  sy 
contract  exceeding  $100  millio 

(A)  Some  initial  production  1 
already  taken  place; 

(B)  The  contract  will  be  awe 
sole-source  basis; 

(G)  There  are  future  Defense 
requirements  for  substantial  q 
of  like  items; 

(D)  The  work  is  sufficiently 
permit  an  effective  analysis  of 
production  should  cost;  and 

(E)  Major  changes  in  the  sys 
unlikely. 

(ii)  After  the  initial  should-c 
analysis,  perform  follow-on  sh 
analyses  as  appropriate  on  co: 
meeting  the  requirements  in  pi 
(b](i)  of  this  section. 

(iii)  Departments/agencies  r 
prescribe  procedures  for  waiv 
should-cost  analysis,  but  shall 
prescribe  an  approval  level  lo' 
general/Hag  officer  or  civilian 
equivalent. 

215.811  Estimating  systems. 

2 1 5.8 1 1  -70    Olsclosure,  malnter 
review  requirements. 

(a)  Definitions. 

(1)  Adequate  estimating  sys 
means  an  estimating  system  tl 

(i)  Is  established,  maintaine 
and  consistently  applied;  and 

(ii)  Produces  verifiable,  supi 
and  documented  cost  estimate 

(2)  Contractor  means  a  busi 
as  defined  in  FAR  31.001. 

(3)  Estimating  system  is  as  i 
the  clause  at  252.215-7001.  Co 
Estimating  System  Requireme 

(4)  Significant  estimating  sy 
deficiency  means  a  shortcomi 
estimating  system  which  is  lik 
consistently  result  in  proposal 
for  total  cost  or  a  major  cost  e 
which  do  not  provide  an  acce] 
basis  for  negotiation  of  fair  an 
reasonable  prices. 

(b)  Applicability.  (1)  DoD  p( 
that  all  contractors  have  estin 
systems  that — 

(i)  Are  adequate; 

(ii)  Consistently  produce  w( 
supported  proposals  that  are  < 
as  a  basis  for  negotiation  of  h 
reasonable  prices; 

(iii)  Are  consistent  with  anc 
integrated  with  the  contractor 
management  systems;  and 

(iv)  Are  subject  to  applicabl 
control  systems. 
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21S.806-3    Field  pricing  reports. 

(a)(i)  If,  in  the  opinion  of  the 
contracting  officer  or  auditor,  the  review 
of  a  prime  contractor's  proposal  requires 
further  review  of  subcontractors'  cost 
estimates  at  the  subcontractors'  plants 
(after  due  consideration  of  reviews 
performed  by  the  prime  contractor), 
these  reviews  should  be  fully 
coordinated  with  the  administrative 
contracting  officer  (AGO)  having 
cognizance  of  the  prime  contractor 
before  being  initiated.  The  AGO  for  the 
prime  contractor  will  initiate  the  request 
to  the  AGO  for  the  subcontractor,  with 
an  information  copy  to  the  auditor  for 
the  subcontractor.  The  AGO  for  the 
subcontractor  sends  the  resulting  field 
pricing  report  to  the  prime  AGO  with  an 
information  copy  to  the  prime  auditor. 
Requests  for  field  pricing  support  on 
lower  tier  subcontractors  are  handled  in 
a  like  manner. 

(ii)  Notify  the  appropriate  contract 
administration  activities  when 
extensive,  special,  or  expedited  field 
pricing  assistance  will  be  needed  to 
review  and  evaluate  subcontractors' 
proposals  under  a  major  weapon  system 
acquisition. 

215.807  Prenegotiation  objectives. 

(a){i)  Also  consider  data  resulting 
from  application  of  work  measurement 
systems  in  developing  prenegotiation 
objectives. 

(ii)  Gonsider  field  pricing  support 
personnel  participation  in  planned 
prenegotiation  and  negotiation 
activities. 

215.808  Price  negotiation  memorandum. 

(a)(8)  Include  the  principal  factors 
related  to  the  disposition  of  findings  and 
recommendations  contained  in 
preaward  and  postaward  contract  audit 
and  other  advisory  reports. 

(10)  The  memorandum — 

(A)  Must  document  significant 
deviations  from  the  prenegotiation  profit 
objective; 

(B)  Should  include  the  DD  Form  1547. 
Record  of  Weighted  Guidelines 
Application  (see  subpart  215.9),  if  used, 
with  supporting  rationale;  and 

(G)  Must  document  the  rationale  for 
not  using  the  weighted  guidelines 
method  when  its  use  is  required  by 
215.9. 

2 1 5.809  Forward  pricing  rate  agreements. 
(e)(i)  Use  forward  pricing  rate 

agreement  (FPRA)  rates  when  such  rates 
are  available,  unless  waived  on  a  case- 
by-case  basis  by  the  head  of  the 
contracting  activity. 

(ii)  Advise  the  AGO  of  each  case 
waived. 


(iii)  Gontact  the  AGO  for  questions  on 
FPRAs  or  recommended  rates. 

215.810  Should-cost  analysis. 

(b)(i)  DoD  contracting  activities  shall 
perform  a  should-cost  analysis  before 
award  of  a  definitive  major  systems 
contract  exceeding  $100  million  when — 

(A)  Some  initial  production  has 
already  taken  place: 

(B)  The  contract  will  be  awarded  on  a 
sole-source  basis; 

(G)  There  are  future  Defense 
requirements  for  substantial  quantities 
of  like  items; 

(D)  The  work  is  sufficiently  defined  to 
permit  an  effective  analysis  of  what 
production  should  cost;  and 

(E)  Major  changes  in  the  system  are 
unlikely. 

(ii)  After  the  initial  should-cost 
analysis,  perform  follow-on  should-cost 
analyses  as  appropriate  on  contracts 
meeting  the  requirements  in  paragraph 
(b)(i)  of  this  section. 

(iii)  Departments/agencies  may 
prescribe  procedures  for  waiving 
should-cost  analysis,  but  shall  not 
prescribe  an  approval  level  lower  than  a 
general/Hag  officer  or  civilian 
equivalent. 

2 1 5.8 11  Estimating  systems. 

215.811  -70    Olsclosure,  maintenance,  and 
review  requirements. 

(a)  Definitions. 

(1)  Adequate  estimating  system 
means  an  estimating  system  that — 

(i)  Is  established,  maintained,  reliable, 
and  consistently  applied;  and 

(ii)  Produces  verifiable,  supportable, 
and  documented  cost  estimates. 

(2)  Contractor  means  a  business  unit 
as  defined  in  FAR  31.001. 

(3)  Estimating  system  is  as  defined  in 
the  clause  at  252.21&-7001.  Gost 
Estimating  System  Requirements. 

(4)  Significant  estimating  system 
deficiency  means  a  shortcoming  in  the 
estimating  system  which  is  likely  to 
consistently  result  in  proposal  estimates 
for  total  cost  or  a  major  cost  element(s) 
which  do  not  provide  an  acceptable 
basis  for  negotiation  of  fair  and 
reasonable  prices. 

(b)  Applicability.  (1)  DoD  policy  is 
that  all  contractors  have  estimating 
systems  that — 

(i)  Are  adequate; 

(ii)  Gonsistently  produce  well 
supported  proposals  that  are  acceptable 
as  a  basis  for  negotiation  of  fair  and 
reasonable  prices; 

(iii)  Are  consistent  with  and 
integrated  with  the  contractor's  related 
management  systems;  and 

(iv)  Are  subject  to  applicable  financial 
control  systems. 


(2)  A  large  business  contractor  is 
subject  to  estimating  system  disclosure, 
maintenance,  and  review  requirements 
if— 

(i)  In  its  preceding  fiscal  year  the 
contractor  received  DoD  prime  contracts 
or  subcontracts  totalling  $50  million  or 
more  for  which  certified  cost  or  pricing 
data  were  required;  or 

(ii)  If  in  its  preceding  fiscal  year  the 
contractor  received  DoD  prime  contracts 
or  subcontracts  totalling  $10  million  or 
more  (but  less  than  $50  million)  for 
which  certified  cost  or  pricing  data  were 
required  and  the  contracting  officer, 
with  concurrence  or  at  the  request  of  the 
administrative  contracting  officer, 
determines  it  to  be  in  the  best  interest  of 
the  Government  (e.g.,  significant 
estimating  problems  are  believed  to 
exist  or  the  contractor's  sales  are 
predominantly  Government). 

(c)  Responsibilities.  (1)  The 
contracting  officer  shall — 

(i)  Through  use  of  the  clause  at 
252.215-7001,  Gost  Estimating  System 
Requirements,  apply  the  disclosure, 
maintenance  and  review  requirements 
to  large  business  contractors  meeting 
the  criteria  in  paragraph  (b)(2)(i)  of  this 
subsection: 

(ii)  Gonsider  whether  to  apply  the 
disclosure,  maintenance,  and  review 
requirements  to  large  business 
contractors  under  paragraph  (b)(2)(ii]  of 
this  subsection;  and 

(iii)  Not  apply  the  disclosure, 
maintenance,  and  review  requirement  to 
other  than  large  business  contractors. 

(2)  The  cognizant  administrative 
contracting  officer,  for  contractors 
subject  to  paragraph  (b)(2)  of  this 
subsection,  shall — 

(i)  Determine  the  adequacy  of  the 
disclosure  and  system;  and 

(ii)  Pursue  correction  of  any 
deficiencies. 

(3)  The  cognizant  auditor,  on  behalf  of 
the  AGO,  serves  as  team  leader  in 
conducting  estimating  system  reviews. 

(4)  A  contractor  subject  to  estimating 
system  disclosure,  maintenance,  and 
review  requirements  shall — 

(i)  Maintain  an  adequate  system; 

(ii)  Describe  its  system  to  the 
administrative  contracting  officer 
(AGO): 

(iii)  Provide  timely  notice  of  changes 
in  the  system:  and 

(iv)  Gorrect  system  deficiencies 
identified  by  the  AGO. 

(d)  Characteristics  of  an  adequate 
estimating  system — (1)  General.  An 
adequate  system  should  provide  for  the 
use  of  appropriate  source  data,  utilize 
sound  estimating  techniques  and  good 
judgment,  maintain  a  consistent 
approach,  and  adhere  to  established 
policies  and  procedures. 


(2)  Evaluation.  In  evaluating  the 
adequacy  of  a  contractor's  estimating 
system,  the  AGO  should  consider 
whether  the  contractor's  estimating 
system,  for  example — 

(i)  Establishes  clear  responsibility  for 
preparation,  review  and  approval  of  cost 
estimates; 

(ii)  Provides  a  written  description  of 
the  organization  and  duties  of  the 
personnel  responsible  for  preparing, 
reviewing,  and  approving  cost  estimates; 

(iii)  Assures  that  relevant  personnel 
have  sufficient  training,  experience  and 
guidance  to  perform  estimating  tasks  in 
accordance  with  the  contractor's 
established  procedures: 

(iv)  Identifies  the  sources  of  data  and 
the  estimating  methods  and  rationale 
used  in  developing  cost  estimates; 

(v)  Provides  for  appropriate 
supervision  throughout  the  estimating 
process: 

(vi)  Provides  for  consistent 
application  of  estimating  techniques; 

(vii)  Provides  for  detection  and  timely 
correction  of  errors: 

(viii)  Protects  against  cost  duplication 
and  omissions; 

(ix)  Provides  for  the  use  of  historical 
experience,  including  historical  vendor 
pricing  information,  where  appropriate; 

(x)  Requires  use  of  appropriate 
analytical  methods: 

(xi)  Integrates  information  available 
from  other  management  systems,  where 
appropriate: 

(xii)  Requires  management  review 
including  verification  that  the 
company's  estimating  policies, 
procedures  and  practices  comply  with 
this  regulation: 

(xiii)  Provides  for  internal  review  of 
and  accountability  for  the  adequacy  of 
the  estimating  system,  including  the 
comparison  of  projected  results  to  actual 
results  and  an  analysis  of  any 
differences; 

(xiv)  Provides  procedures  to  update 
cost  estimates  in  a  timely  manner 
throughout  the  negotiation  process;  and 

(xv)  Addresses  responsibility  for 
review  and  analysis  of  the 
reasonableness  of  subcontract  prices. 

(3)  Indicators  of  potentially 
significant  estimating  deficiencies.  The 
following  examples  indicate  conditions 
that  may  produce  or  lead  to  significant 
estimating  deficiencies — 

(i)  Failure  to  ensure  that  historical 
experience  is  available  to  and  utilized 
by  cost  estimators,  where  appropriate; 

(ii)  Continuing  failure  to  analyze 
material  costs  or  failure  to  perform 
subcontractor  cost  reviews  as  required. 

(iii)  Gonsistent  absence  of  analytical 
support  for  significant  proposed  cost 
amounts; 
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(iv)  Excessive  reliance  on  individual 
personal  judgment  where  historical 
experience  or  commonly  utilized 
standards  are  available; 

(v)  Recurring  significant  defective 
pricing  findings  within  the  same  cost 
elera8nt(s); 

(vi)  Failure  to  integrate  relevant  parts 
of  other  management  systems  {e.g., 
production  control  or  cost  accounting) 
with  the  estimating  system  so  that  the 
ability  to  generate  reliable  cost 
estimates  is  unpaired;  and 

(vii)  Failure  to  provide  established 
policies,  procedures,  and  practices  to 
persons  responsible  for  preparing  and 
supporting  esfi.-nates. 

(e)  Review  Procedures.  Cognizant 
audit  and  contract  administration 
activities  shall — 

(1)  Establish  and  manage  regular 
programs  for  reviewing  selected 
contractors'  estimating  systems. 

(2)  Conduct  reviews  as  a  team  effort, 
(i)  The  contract  auditor  will  be  the 

team  leader, 
(ii)  The  team  leader  will — 

(A)  Coordinate  with  the  ACO  to 
ensure  that  team  membership  includes 
qualified  contract  administration 
technical  specialists. 

(B)  Advise  the  ACO  and  contractor  of 
significant  findings  during  the  conduct 
of  the  review  and  during  the  exit 
conference. 

(C)  Prepare  a  team  report. 

[1]  The  ACO  or  a  representative 
should — 

[f]  Coordinate  the  contract 
administration  activity's  review; 

(//]  Consolidate  findings  and 
recommendations;  and 

[Hi]  When  appropriate,  prepare  a 
comprehensive  written  report  for 
submission  to  the  auditor. 

[2]  The  contract  auditor  will  attach 
the  ACO's  report  to  the  team  report. 

(3)  Tailor  reviews  to  take  full 
advantage  of  the  day-to-day  work  done 
by  both  organizations. 

(4)  Conduct  a  review  every  three 
years  of  contractors  subject  to  the 
disclosure  requirements.  The  ACO  and 
auditor  may  lengthen  or  shorten  the 
three-year  period  based  on  their  joint 
risk  assessment  of  the  contractor's  past 
experience  and  current  vulnerability. 

(f)  Disposition  of  survey  team 
findings— [1]  Reporting  of  survey  team 
f'ndings.  The  auditor  will  document  the 
findings  and  recommendations  of  the 
survey  team  in  a  report  to  the  ACO.  If 
there  are  significant  estimating 
deficiencies,  the  auditor  will  recommend 
disapproval  of  all  or  portions  of  the 
estimating  system. 

(2)  Initial  notification  to  the 
contractor.  The  ACO  will  provide  a 
copy  of  the  »eam  report  to  the  contractor 


and,  unless  there  are  no  deficiencies 
mentioned  in  the  report,  ask  the 
contractor  to  submit  a  written  response 
in  30  days,  or  a  reasonable  extension. 

(i)  If  the  contractor  agrees  with  the 
report,  the  contractor  has  60  days  from 
the  date  of  initial  notification  to  correct 
any  identified  deficiencies  or  submit  a 
corrective  action  plan  showing 
milestones  and  actions  to  eliminate  the 
deficiencies. 

(ii)  If  the  contractor  disagrees,  the 
contractor  should  provide  rationale  in 
its  written  response. 

(3)  Evaluation  of  contractor's 
response.  The  ACO,  in  consultation  with 
the  auditor,  will  evaluate  the 
contractor's  response  to  determine 
whether — 

(i)  The  estimating  system  contains 
deficiencies  which  need  correction; 

(ii)  The  deficiencies  are  significant 
estimating  deficiencies  which  would 
result  in  disapproval  of  all  or  a  portion 
of  the  contractor's  estimating  system;  or 

(iii)  The  contractor's  proposed 
corrective  actions  are  adequate  to 
eliminate  the  deficiency. 

(4)  Notification  of  ACO 
determination.  The  ACO  will  notify  the 
contractor  and  the  auditor  of  the 
determination  and.  if  appropriate,  of  the 
Government's  intent  to  disapprove  all  or 
selected  portions  of  the  system.  The 
notice  shall — 

(i)  List  the  cost  elements  covered; 

(ii)  Identify  any  deficiencies  requiring 
correction;  and 

(iii)  Require  the  contractor  to  correct 
the  deficiencies  within  45  days  or 
submit  an  action  plan  showing 
milestones  and  actions  to  eliminate  the 
deficiencies. 

(5)  Notice  of  disapproval.  If  the 
contractor  has  neither  submitted  an 
acceptable  corrective  action  plan  nor 
corrected  significant  deficiencies  within 
45  days,  the  ACO  shall  disapprove  all  or 
selected  portions  of  the  contractor's 
estimating  system.  The  notice  of 
disapproval  must — 

(i)  Identify  the  cost  elements  r  ..  ered; 

(ii)  List  the  deficiencies  which 
prompted  the  disapproval;  and 

(iii)  Be  sent  to  the  cognizant  auditor, 
and  each  contracting  and  contract 
administration  office  having  substantial 
business  with  the  contractor. 

(6)  Monitoring  contractor's  corrective 
action.  The  auditor  and  ACO  will 
monitor  the  contractor's  progress  in 
correcting  deficiencies.  If  the  contractor 
fails  to  make  adequate  progress,  the 
ACO  shall  take  whatever  action  is 
necessary  to  ensure  that  the  contractor 
corrects  the  deficiencies.  Examples  of 
actions  the  ACO  can  take  are:  Bringing 
the  issue  to  the  attention  of  higher  level 
management,  reducing  or  suspending 


progress  payments  (see  FAR  32.503-6), 
and  recommending  nonaward  of 
potential  contracts. 

(7)  Withdrawal  of  estimating  system 
disapproval.  The  ACO  will  withdraw 
the  disapproval  when  the  ACO 
determines  that  the  contractor  has 
corrected  the  significant  system 
deficiencies.  The  ACO  will  notify  the 
contractor,  the  auditor,  and  affected 
contracting  and  contract  administration 
activities  of  the  withdrawal. 

(g)  Impact  of  estimating  system 
deficiencies  on  specific  proposals.  (1) 
Field  pricing  teams  will  discuss 
identified  estimating  system  deficiencies 
and  their  impact  in  all  reports  on 
contractor  proposals  until  the 
deficiencies  are  resolved. 

(2)  The  contracting  officer  responsible 
for  negotiation  of  a  proposal  generated 
by  an  estimating  system  with  an 
identified  deficiency  shall  evaluate 
whether  the  deficiency  impacts  the 
negotiations.  If  it  does  not.  the 
contracting  officer  should  proceed  with 
negotiations.  If  it  does,  the  contracting 
officer  should  consider  other 
alternatives,  e.g. — 

{i)  Allowing  the  contractor  additional 
time  to  correct  the  estimating  system 
deficiency  and  submit  a  corrected 
proposal; 

(ii)  Considering  another  type  of 
contract,  e.g.,  an  FPIF  instead  of  an  FFP; 

(iii)  Using  additional  cost  analysis 
techniques  to  determine  the 
reasonableness  of  the  cost  elements 
affected  by  the  system's  deficiency; 
(iv)  Segregating  the  questionable 
areas  as  a  cost  reimbursable  bne  item; 

(v)  Reducing  the  negotiation  objective 
for  profit  or  fee;  or 

(vi)  Including  a  contract  (reopener) 
clause  that  provides  for  adjustment  of 
the  contract  amount  after  award. 
(3)  The  contracting  officer  who 
incorporates  a  reopener  clause  into  the 
contract  is  responsible  for  negotiating 
price  adjustments  required  by  the 
clause.  Any  reopener  clause 
necessitated  by  an  estimating  deficiency 
should — 

(i)  Clearly  identify  the  amounts  and 
items  which  are  in  question  at  the  time 
of  negotiation; 

(ii)  Indicate  a  specific  time  or 
subsequent  event  by  which  the 
contractor  will  submit  a  supplemental 
proposal,  including  cost  or  pricing  data, 
identifying  the  cost  impact  adjustment 
necessitated  by  the  deficient  estimating 
system.  The  clause  should  require  that 
the  contractor  certify  cost  or  pricing 
data  submitted  as  part  of  the 
supplemental  proposal; 

(iii)  Provide  for  the  contracting  officer 
to  unilaterally  adjust  the  contract  price 
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if  the  contractor  fails  to  subn 
supplemental  proposal;  and 

(iv)  Provide  that  failure  of 
Government  and  the  contrac 
to  the  price  adjustment  shall 
dispute  under  the  Disputes  cl 

(h)  Contract  clause.  Use  th 
252.215-7002.  Cost  Estimatinj 
Requirements,  in  all  solicitat 
contracts  to  be  awarded  on  t 
certified  cost  or  pricing  data. 

215.870  Industrial  modemizat 
program. 

215.870-1    Policy. 

DoD  policy  permits  use  of : 
modernization  incentives  to  i 
the  contractor  to  invest  in 
modernization  projects  i)enei 
Government — 

(a)  Earlier  than  it  otherwis 
have;  or 

(b)  It  would  not  have  other 
undertaken. 

215.870-2    General. 

When  conducting  an  Indus 
modernization  incentives  pre 
(IMIP)— 

(a)  Follow  the  guidance  in 
Directive  5000.44.  Industrial 
Modernization  Incentives  Pn 
(IMIP).  and  DoD  Guide  5000.^ 
Industrial  Modernization  Ino 
Program  (IMIP);  and 

(b)  Tailor  the  IMIP  to  the  n 
of  the  individual  situation. 

215.870-3    Incentives. 

Incentives  may  be  in  the  fc 

(a)  Modernization  incentiv 
contractor  earns  negotiated  £ 
instant  and  future  contracts  I 
participating  in  an  IMIP. 

(b)  Contractor  investment  I 
(1)  The  Government  is  comm 
reimburse  the  contractor  for  i 
identified  capital  assets  acqu 
support  a  contract  or  progran 
terminated,  or  for  which  fund 
otherwise  provided. 

(2)  Use  of  this  incentive  re( 
level  approval  and  Congressi 
notification  in  accordance  wi 
Guide. 

(c)  Other  appropriate  incer 
as  award  fees  or.  when  it  is  ii 
Government's  best  interest,  d 
Government  funding. 

2 15.870-4    IMIP  business  agrei 

(a)  In  order  to  receive  mom 
incentives,  the  contractor  mu 
into  a  business  agreement  v^i 
Government. 

(b)  The  contracting  officer- 
(1)  Shall  evaluate  the  contr 

proposed  agreement  to  deten 
benefits  are  expected  and  th{ 
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progress  payments  (see  FAR  32.503-6), 
and  recommending  nonaward  of 
potential  contracts. 

(7)  Withdrawal  of  estimating  system 
disapproval.  The  AGO  will  withdraw 
the  disapproval  when  the  AGO 
determines  that  the  contractor  has 
corrected  the  significant  system 
deficiencies.  The  AGO  will  notify  the 
contractor,  the  auditor,  and  affected 
contracting  and  contract  administration 
activities  of  the  withdrawal. 

(g)  Impact  of  estimating  system 
deficiencies  on  specific  proposals.  (1) 
Field  pricing  teams  will  discuss 
identified  estimating  system  deficiencies 
and  their  impact  in  all  reports  on 
contractor  proposals  until  the 
deficiencies  are  resolved. 

(2)  The  contracting  officer  responsible 
for  negotiation  of  a  proposal  generated 
by  an  estimating  system  with  an 
identified  deficiency  shall  evaluate 
whether  the  deficiency  impacts  the 
negotiations.  If  it  does  not.  the 
contracting  officer  should  proceed  with 
negotiations.  If  it  does,  the  contracting 
officer  should  consider  other 
alternatives,  e.g. — 

{i)  Allowing  the  contractor  additional 
time  to  correct  the  estimating  system 
deficiency  and  submit  a  corrected 
proposal; 

(ii)  Gonsidering  another  type  of 
contract,  e.g.,  an  FPIF  instead  of  an  FFP; 

(iii)  Using  additional  cost  analysis 
techniques  to  determine  the 
reasonableness  of  the  cost  elements 
affected  by  the  system's  deficiency; 
(iv)  Segregating  the  questionable 
areas  as  a  cost  reimbursable  bne  item; 

(v)  Reducing  the  negotiation  objective 
for  profit  or  fee;  or 

(vi)  Including  a  contract  (reopener) 
clause  that  provides  for  adjustment  of 
the  contract  amount  after  award. 
(3)  The  contracting  officer  who 
incorporates  a  reopener  clause  into  the 
contract  is  responsible  for  negotiating 
price  adjustments  required  by  the 
clause.  Any  reopener  clause 
necessitated  by  an  estimating  deficiency 
should — 

(i)  Glearly  identify  the  amounts  and 
items  which  are  in  question  at  the  time 
of  negotiation; 

(ii)  Indicate  a  specific  time  or 
subsequent  event  by  which  the 
contractor  will  submit  a  supplemental 
proposal,  including  cost  or  pricing  data, 
identifying  the  cost  impact  adjustment 
necessitated  by  the  deficient  estimating 
system.  The  clause  should  require  that 
the  contractor  certify  cost  or  pricing 
data  submitted  as  part  of  the 
supplemental  proposal; 

(iii)  Provide  for  the  contracting  officer 
to  unilaterally  adjust  the  contract  price 


if  the  contractor  fails  to  submit  the 
supplemental  proposal;  and 

(iv)  Provide  that  failure  of  the 
Government  and  the  contractor  to  agree 
to  the  price  adjustment  shall  be  a 
dispute  under  the  Disputes  clause. 

(h)  Contract  clause.  Use  the  clause  at 
252.215-7002.  Gost  Estimating  System 
Requirements,  in  all  solicitations  and 
contracts  to  be  awarded  on  the  basis  of 
certified  cost  or  pricing  data. 

2 1 5.870    Industrial  modernization  incentive 
program. 

215.870-1    Poliey. 

DoD  policy  permits  use  of  industrial 
modernization  incentives  to  motivate 
the  contractor  to  invest  in 
modernization  projects  i)eneficial  to  the 
Government — 

(a)  Earlier  than  it  otherwise  would 
have;  or 

(b)  It  would  not  have  otherwise 
undertaken. 

215.870-2    General. 

When  conducting  an  industrial 
modernization  incentives  program 
(IMIP)— 

(a)  Follow  the  guidance  in  DoD    . 
Directive  5000.44.  Industrial 
Modernization  Incentives  Program 
(IMIP).  and  DoD  Guide  5000.44-G. 
Industrial  Modernization  Incentives 
Program  (IMIP);  and 

(b)  Tailor  the  IMIP  to  the  requirements 
of  the  individual  situation. 

215.870-3    Incentives. 

Incentives  may  be  in  the  form  of — 

(a)  Modernization  incentives.  The 
contractor  earns  negotiated  amounts  on 
instant  and  future  contracts  by 
participating  in  an  IMIP. 

(b)  Contractor  investment  protection. 
(1)  The  Government  is  committed  to 
reimburse  the  contractor  for  specifically 
identified  capital  assets  acquired  to 
support  a  contract  or  program  which  is 
terminated,  or  for  which  funds  are  not 
otherwise  provided. 

(2)  Use  of  this  incentive  requires  high 
level  approval  and  Gongressional 
notification  in  accordance  with  the  DoD 
Guide. 

(c)  Other  appropriate  incentives  such 
as  award  fees  or.  when  it  is  in  the 
Government's  best  interest,  direct 
Government  funding. 

2 15.870-4    IMIP  business  agreement 

(a)  In  order  to  receive  monetary 
incentives,  the  contractor  must  enter 
into  a  business  agreement  with  the 
Government. 

(b)  The  contracting  officer — 

(1)  Shall  evaluate  the  contractor's 
proposed  agreement  to  determine  that 
benefits  are  expected  and  that 


incentives  are  necessary  to  motivate 
contractor  investment. 

(2)  Shall  provide  only  those  incentives 
needed  to  motivate  the  investment. 

(3)  Should  normally  negotiate  ceilings 
to  establish  a  maximum  incentive 
amount. 

(4)  Should  encourage  fiowdown  of 
IMIP  requirements  to  subcontractors,  . 
where  appropriate. 

215.870-5    Contract  requirements. 

Specific  contract  requirements,  as 
described  in  DoD  5000.44-G.  may  be 
included  in  contracts,  if  appropriate. 

215.870-6    Contract  clause. 

(a)  Use  the  clause  at  252.215-7003, 
Industrial  Modernization  Incentive 
Program  Productivity  Savings  Rewards, 
in  all  solicitations  and  contracts 
which — 

(1)  Require  cost  or  pricing  data;  and 

(2)  Exceed  $1  million. 

(b)  The  clause  may  be  used  in 
solicitations  and  contracts  under  $1 
million. 

215.871  Production  special  tooling  and 
production  special  test  equipment  (PST/ 
PSTE). 

215.871-1    Definitions. 

As  used  in  this  section. 

Production  special  tooling  and 
production  special  test  equipment  are 
those  subsets  of  special  tooling  and 
special  test  equipment  (see  FAR  45.101) 
that  support  production  rates  and 
quantities. 

Maximum  amount  means  the  total 
amount  to  be  paid  to  the  contractor  on 
the  instant  and  any  future  contracts.as  a 
direct  cost  for  the  PST/PSTE  to  be 
acquired  or  fabricated  to  perform  the 
instant  contract.  The  maximum  amount 
can  be  a  specific  dollar  amount  or  dollar 
ceiling. 

215.871-2    General. 

(a)  Gontractors  performing  a 
production  contract  may  need  to  acquire 
or  fabricate  PST/PSTE.  10  U.S.G.  2329 
places  certain  restrictions  on  full 
payment  of  PST/PSTE  costs  under  the 
instant  contract. 

(b)  All  contracts  with  PST/PSTE  costs 
exceeding  $1  million  are  subject  to  10 
U.S.G.  2329.  except  contracts — 

(1)  Where  the  PST/PSTE  will  be  used 
solely  for  final  production  acceptance 
testing; 

(2)  Awarded  as  a  result  of  sealed 
bidding; 

(3)  Where  the  price  is  or  is  based  on 
established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public;  or 

(4)  Where  the  price  is  set  by  law  or 
regulation. 


(c)  When  the  cost  of  the  PST/PSTE  is 
under  $1  million,  the  Government 
generally  will  reimburse  the  full  amount 
under  the  instant  contract. 

215.871-3    Contract  requirements. 

In  contracts  subject  to  10  U.S.G.  2329, 
include  a  special  contractual  provision 
which  includes  as  a  minimum — 

(a)  A  listing,  or  reference  to  a  listing, 
of  the  PST/PSTE  the  contractor  will 
acquire  or  fabricate  to  perform  the 
contract; 

(b)  The  maximum  amount  the 
Government  will  pay  for  the  PST/PSTE; 

(c)  The  amount  to  be  paid  on  the 
instant  contract  (see  250.871-4); 

(d)  The  amortization  schedule  for 
payment  of  the  balance,  subject  to 
availability  of  funds; 

(e)  A  requirement  that  costs  incurred 
by  the  contractor  for  the  acquisition  and 
fabrication  of  PST/PSTE  shall  be  treated 
as  direct  charges  under  the  instant  and 
under  future  contracts.  The  requirement 
should  clearly  state  that  cost  deferred 
for  payment  under  future  contracts  shall 
not  be  shifted,  assigned  to  other 
programs,  or  charged  to  indirect  cost 
pools; 

(f)  A  statement  that,  if  the  contract  or 
program  is  terminated  (for  reasons  other 
than  the  contractor's  failure  to  perform) 
before  the  maximum  amount  has  been 
paid,  the  Government,  subject  to  the 
availability  of  funds,  will  pay  the 
balance  of  the  maximum  amount  or  the 
actual  direct  cost  incurred,  whichever  is 
less;  and 

(g)  Designation  of  the  rights  to  title. 

2 1 5.87 1  -4    Payment  of  PST/PSTE  on 
contracts  subiect  to  10  U.S.C.  2329. 

Payment  under  the  instant  contract 
depends  on  whether  the  contracting 
officer  expects  that  future  contracts  will 
be  awarded  to  the  same  contractor  for 
the  same  or  similar  items. 

(a)  If  future  contracts  are  not 
expected,  allow  full  payment  of  the 
maximum  amount  under  the  instant 
contract. 

(b)  If  future  contracts  are  expected — 

(1)  Allow  for  payment  of  at  least  50 
percent  of  the  maximum  amount  on  the 
instant  contract.  The  head  of  the  agency 
may  authorize,  before  contract  award,  a 
lower  percentage  if  the  lower  percentage 
is  in  the  Government's  best  interest  and 
will  not  cause  an  undue  financial 
burden  on  the  contractor. 

(2)  Establish  an  amortization  schedule 
for  payments  on  future  contracts. 

215.871-5    Adjustments  for  profit  and 
facilities  capital  cost  of  money. 

(a)  Do  not  consider  the  unamortized 
portion  of  PST/PSTE  costs  m  developing 
the  profit  objective  and  do  not  include 
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these  costs  in  Lhe  facilities  capital 
employed  base.  Only  those  costs  to  be 
paid  under  the  contract  are  profit- 
bearing  and  shall  be  included  in  the  cost 
base  for  performance  risk  and  contract 
cost  risk  (including  working  capital 
adjustment). 

(b)  Calculate  the  cost  of  money 
amount  for  the  unamortized  portion  of 
PST/PSTE  as  foUows: 

Unamortized  poition  of  PST/PSTE 

TRiES 
Current  cost  of  money  rate 

TIMES 
Period  of  time  (years  or  portions  thereoH  until 

award  of  next  contract  on  which  PST/ 

PSTE  will  be  reimbursed 

fl)  Do  not  include  this  amount  on  the 
DD  Form  1861,  Contract  Fadlities 
Capital  Cost  of  Money. 

(2)  Add  this  a.Tiount  to  Line  32  of  the 
DD  Form  1547,  Record  of  Weighted 
Guidelines  Application. 

215.872    Worli  measurement  systems. 

215.872-1    Definition. 

Work  measurement  systems  (WMS), 
as  used  in  this  section,  means  systems 
used — 

(a)  To  analyze  the  touch  labor  content 
of  a  manufacturing  operation, 

(b)  To  establish  labor  standards  for 
that  operation; 

(c)  To  measure  and  analyze  variances 
from  those  standards; 

(d)  To  continuously  improve  both  the 
manufacturing  operation  and  the  labor 
standards  used  in  that  operation. 

215.872-2    Policy. 

DuD  policy  is  to  use  WMS,  when 
appropriate,  to  provide  data  for  use  in 
planning,  cost  estimating,  and 
monitoring  contract  performance. 

215.872-3    General. 

(a)  The  contracting  officer,  in 
coordination  with  the  program  manager, 
shall  include  provisions  in  the  contract 
to  implement  the  program's  work 
measurement  system  requirements. 

(b)  An  example  of  an  acceptable  set 
of  criteria  for  WMS  is  found  in  MIL- 
STD-1567A.  Tailor  either  MII^STD- 
1567A  or  the  contractor's  existing  WMS, 
if  acceptable  to  the  Government,  for  the 
specific  program  or  contract. 

215.872-4    ApplicabHity. 

The  contracting  officer — 

(a)  Should  include  provisions  for 
WMS  in  solicitations  and  resulting 
production  contracts  for  major  weapons 
systems  or  subsystems  in  excess  of— 

(1)  SlOO  million  total  cost;  or 

(2)  $20  million  annually. 

(b)  Should  tailor  the  provisions  to  be 
consistent  with  program  requirements 
and  co.mpatible  with  existing  contractor 


technical  and  management  processes 
and  procedures; 

(c)  May  include  WMS  requirements  in 
full  scale  development  contracts 
exceeding  $100  million,  when 
appropriate  (e.g..  to  assist  in 
transitioning  from  full  scale 
development  to  production). 

(d)  Should  not  include  WMS  when — 

(1)  Acquiring  commercial  products 
(FAR  11.001); 

(2)  There  will  be  low  volume, 
nonrepetitive  production  runs; 

(3)  Submission  and  certification  of 
cost  or  pricing  data  are  not  required;  or 

(4)  There  will  be  no  cost  benefit  from 
the  imposition  of  the.se  systems. 

2 1 5.873    Estimated  data  prices. 

(a)  The  Department  of  Defense 
requires  estimates  of  the  prices  of  data 
in  order  to  evaluate  the  cost  to  the 
Government  of  data  items  in  terms  of 
their  management,  product,  or 
engineering  value. 

(b)  When  data  are  required  to  be 
delivered  under  a  contract,  the 
solicitation  will  include  DD  Form  1423. 
Contract  Data  Requirements  List.  The 
form  and  the  provision  included  in  the 
solicitation  request  the  offeror  to  state 
what  portion  of  the  total  price  is 
estimated  to  be  attributable  to  the 
production  or  development  of  the  listed 
data  for  the  Government  (not  to  the  sale 
of  rights  in  the  data).  However,  offerors' 
estimated  prices  may  not  reflect  all  such 
costs;  and  different  offerors  may  reflect 
these  costs  in  a  different  manner,  for  the 
following  reasons — 

(1)  Differences  in  business  practices  in 
competitive  situations; 

(2)  Differences  in  accounting  systems 
among  offerors; 

(3)  Use  of  factors  or  rates  on  some 
portions  of  the  data; 

(4)  Application  of  common  effort  to 
two  or  more  data  items;  and 

(5)  Differences  in  data  preparation 
methods  among  offerors. 

(c)  Data  price  estimates  should  not  be 
used  for  contract  pricing  purposes 
without  further  analysis. 

(d)  The  contracting  officer  shall 
ensure  that  the  contract  does  not  include 
a  requirement  for  data  which  the 
contractor  has  delivered  or  is  obligated 
to  deliver  to  the  Government  under 
another  contract  or  subcontract,  and 
that  the  successful  offeror  furnishes  any 
certification  required  by  the  solicitation. 
However,  where  duplicate  data  are 
desired,  the  contract  price  shall  include 
the  costs  of  duplication,  but  not  of 
preparation,  of  such  data. 


Subpart  215.»— Profit 
215.902    PoJJcy. 

Departments  and  agencies  shall  use  a 
structured  approach  for  developing  a 
prenegotiation  profit  or  fee  objective 
(profit  objective)  on  any  negotiated 
contract  action  that  requires  cost 
analysis,  except  on  cost-plus-award-fee 
contracU  (but  see  215.974).  There  are 
three  approaches — 

(1)  The  weighted  guidelines  method; 

(2)  The  modified  weighted  guidelines 
method;  and 

(3)  An  alternate  structured  approach. 

215.903    Contracting  officer 
responsiMHtles. 

(a)  Also,  do  not  perform  a  profit 
analysis  when  assessing  cost  realism  in 
competitive  acquisitions. 

(b)  The  contracting  officer — 

(1)  Shall  use  the  weighted  guidelines 
method  (see  215.971),  unless— 

(A)  The  modified  weighted  guidelines 
method  applies;  or 

(B)  An  alternate  approach  is  justified. 

(2)  Shall  use  the  modified  weighted 
guidelines  method  (see  215.972)  on 
contract  actions  with  nonprofit 
organizations; 

(3)  May  use  an  alternate  structured 
approach  (see  215.973)  when— 

(i)  The  contract  action  is — 

(A)  Under  $500,000; 

(B)  For  architect-engineer  or 
construction  work; 

(C)  Primarily  for  delivery  of  material 
from  subcontractors;  or 

P)  A  termination  settlement;  or 
(ii)  The  weighted  guidelines  method 
does  not  produce  a  reasonable  overall 
profit  objective  and  the  head  of  the 
contracting  activity  approves  use  of  the 
alternate  approach  in  writing. 

(4)  Shall  use  the  weighted  guidelines 
method  to  establish  a  basic  profit  rate 
under  a  formula  type  pricing  agreement, 
and  may  then  use  the  basic  rate  on  all 
actions  under  the  agreement,  provided 
that  conditions  affecting  profit  do  not 
change. 

(5)  Shall  document  the  profit  analysis 
in  the  price  negotiation  memorandum. 

(e)  Although  specific  agreement  on  the 
applied  weights  or  values  for  individual 
profit  factors  shall  not  be  attempted,  the 
contracting  officer  may  encourage  the 
contractor  to — 

(1)  Present  the  details  of  its  proposed 
profit  amounts  in  the  weighted 
guidelines  format  or  similar  structured 
approach;  and 

(2)  Use  the  weighted  guidelines 
method  in  developing  profit  objectives 
for  negotiated  subcontracts. 

(f)  The  contracting  officer  must  also 
verify  that  relevant  variables  have  not 


materially  changed  (e.g.,  perfi 
risk,  interest  rates,  progress  p 
rates,  distribution  of  facilities 

215.905    Profit-analysis  factors 

215.905-1    Common  factors. 

The  common  factors  are  en 
the  DoD  structured  approachi 
need  not  be  further  considcrc 
contracting  officer. 

215.970  DD  Form  1547,  Recori 
Weighted  Guidelines  IMetr>od  A| 

(a)  The  DD  Form  1547— 

(1)  Provides  a  vehicle  for  pi 
the  analysis  necessary  to  dev 
profit  objective; 

(2)  Provides  a  format  for  su 
profit  amounts  subsequently ; 
as  part  of  the  contract  price;  i 

(3)  Serves  as  the  principal  s 
document  for  reporting  profit 
to  DoD's  management  inform 
system. 

(b)  The  Military  Departmer 
responsible  for  establishing  p 
procedures  for  feeding  the  Dc 
management  information  sys 
profit  and  fee  statistics  (see  2 


Item 

21 

Tectinical 

22 

Management 

Cost  Control 

23 - 

24 

Performance  Risk  (Cor 

(1)  Assign  a  weight  [percen 
each  element  according  to  its 
the  total  performance  risk.  Tl 
the  three  weights  equals  100^ 

(2)  Select  a  value  for  each  < 
from  the  list  in  paragraph  (c) 
subsection  using  the  evaluatii 
in  paragraphs  (d),  (e).  and  (f) 
subsection. 

(3)  Compute  the  composite 
in  the  following  example — 


Assigned— 

Assigned 
wetghtlng 
(percent) 

Assignee 

value 
(percent 

Technical — 

30 

6 

Manage- 
ment .......... 

1           30 

4 

Cost 

1 

Control 

40 

4 

Composite 
Value 

100 

(4)  Insert  the  amount  from  1 
the  DD  Form  1547.  Block  18  is 
contract  costs,  excluding  gem 
administrative  expenses,  con 
independent  research  and  de 
bid  and  proposal  expenses,  a 
facilities  capital  cost  of  mone 
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Subpart  215.9— Profit 
215.902    PoJJcy. 

Departments  and  agencies  shall  use  a 
structured  approach  for  developing  a 
prenegotiation  profit  or  fee  objective 
(profit  objective)  on  any  negotiated 
contract  action  that  requires  cost 
analysis,  except  on  cost-plus-award-fee 
contracts  (but  see  215.974).  There  are 
three  approaches — 

(1)  The  weighted  guidelines  method; 

(2)  The  modified  weighted  guidelines 
method;  and 

(3)  An  alternate  structured  approach. 

215.903    Contracting  officer 
responsMHttes. 

(a)  Also,  do  not  perform  a  profit 
analysis  when  assessing  cost  realism  in 
competitive  acquisitions. 

(b)  The  contracting  officer— 

(1)  Shall  use  the  weighted  guidelines 
method  (see  215.971),  unless— 

(A)  The  modified  weighted  guidelines 
method  applies;  or 

(B)  An  alternate  approach  is  justified. 

(2)  Shall  use  the  modified  weighted 
guidelines  method  (see  215.972)  on 
contract  actions  with  nonprofit 
organizations; 

(3)  May  use  an  alternate  structured 
approach  (see  215.973)  when— 

(i)  The  contract  action  is — 

(A)  Under  $500,000; 

(B)  For  architect-engineer  or 
construction  work; 

(C)  Primarily  for  delivery  of  material 
from  subcontractors;  or 

P)  A  termination  settlement;  or 
(ii)  The  weighted  guidelines  method 
does  not  produce  a  reasonable  overall 
profit  objective  and  the  head  of  the 
contracting  activity  approves  use  of  the 
alternate  approach  in  writing. 

(4)  Shall  use  the  weighted  guidelines 
method  to  establish  a  basic  profit  rate 
under  a  formula  type  pricing  agreement, 
and  may  then  use  the  basic  rate  on  all 
actions  under  the  agreement,  provided 
that  conditions  affecting  profit  do  not 
change. 

(5)  Shall  document  the  profit  analysis 
in  the  price  negotiation  memorandum. 

(e)  Although  specific  agreement  on  the 
applied  weights  or  values  for  individual 
profit  factors  shall  not  be  attempted,  the 
contracting  officer  may  encourage  the 
contractor  to — 

(1)  Present  the  details  of  its  proposed 
profit  amounts  in  the  weighted 
guidelines  format  or  similar  structured 
approach;  and 

(2)  Use  the  weighted  guidelines 
method  in  developing  profit  objectives 
for  negotiated  subcontracts. 

(f)  The  contracting  officer  must  also 
verify  that  relevant  variables  have  not 


materially  dianged  (e.g.,  performance 
risk,  interest  rates,  progress  payment 
rates,  distribution  of  facilities  capital). 

215.905    Profit-analysis  factors. 

215.905-1    Common  factors. 

The  common  factors  are  embodied  in 
the  DoD  structured  approaches  and 
need  not  be  further  considered  by  the 
contracting  officer. 

215.970    DD  Form  1547,  Record  of 
Weigtited  Guidelines  Mettiod  Application. 

(a)  The  DD  Form  1547— 

(1)  Provides  a  vehicle  for  performing 
the  analysis  necessary  to  develop  a 
profit  objective; 

(2)  Provides  a  format  for  summarizing 
profit  amounts  subsequently  negotiated 
as  part  of  the  contract  price;  and 

(3)  Serves  as  the  principal  source 
document  for  reporting  profit  statistics 
to  DoD's  management  information 
system. 

(b)  The  Military  Departments  are 
responsible  for  establishing  policies  and 
procedures  for  feeding  the  DoD-wide 
management  information  system  on 
profit  and  fee  statistics  (see  215.975). 


(c)  The  contracting  officer  shall — 

(1)  Use  and  prepare  a  DD  Form  1547 
whenever  a  structured  approach  to 
profit  analysis  is  required  by  215.902. 
(See  215.971,  215.972,  and  215.973  for 
guidance  on  using  the  structured 
approaches.)  Administrative 
instructions  for  completing  the  form  are 
in  253.215-70. 

(2)  Ensure  that  the  DD  Form  1547  is 
accurately  completed.  The  contracting 
officer  is  responsible  for  the  correction 
of  any  errors  detected  by  the 
management  system  auditing  process. 

215.971    Weighted  guWeMnee  metttod. 

215.971-1    General. 

(a)  The  weighted  guidelines  method 
focuses  on  three  profit  factors — 

(1)  Performance  risk; 

(2)  Contract  type  risk;  and 

(3)  Facilities  capital  employed. 

(b)  The  contracting  officer  assigns 
values  to  each  profit  factor  the  value 
multiplied  by  the  base  results  in  the 
profit  objective  for  that  factor.  Each 
profit  factor  has  a  normal  value  and  a 
designated  range  of  values.  The  normal 


value  is  representative  of  average 
conditions  on  the  prospective  contract 
when  compared  to  all  goods  and 
services  acquired  by  DoD.  The 
designated  range  provides  values  based 
on  above  normal  or  below  normal 
conditions.  In  the  price  negotiation 
memorandum,  the  contracting  officer 
need  not  explain  assignment  of  the 
normal  value,  but  should  address 
conditions  that  justify  assignment  of 
other  than  the  normal  value. 

215.971-2    Pcrfonnance  ritfc. 

(a)  Description.  This  profit  factor 
addresses  the  contractor's  degree  of  risk 
in  fulfilling  the  contract  requirements. 
The  factor  consists  of  three  parts — 

(1)  Technical — the  technical 
uncertainties  of  performance. 

(2)  Management — the  degree  of 
management  effort  necessary  to  ensure 
that  contract  requirements  are  met. 

(3)  Cost  control — the  contractor's 
efforts  to  reduce  and  control  costs. 

(b)  Determination.  The  following 
extract  from  the  DD  Form  1547  is 
annotated  to  describe  the  process. 


Item 


21 
22 

23 
24 


Contractor  Risk  Factors 


Tectinical 

•Management 

Cost  Control 

Performance  Risk  (ComposiW) 


Assigned 
Wetgnting 


(1) 

(1) 

(1) 

N/A 


Assigned 
Vakje 


(2) 
(2) 
(2) 
(3) 


Base  (Item 
18) 


N/A 

N/A 

N/A 

W 


r"PO*H 

Objective 


N/A 

N/A 

N/A 

(5) 


igni 


(1)  Assign  a  weight  (percentage)  to 
each  element  according  to  its  input  to 
the  total  performance  risk.  The  total  of 
the  three  weights  equals  100%. 

(2)  Select  a  value  for  each  element 
from  the  list  in  paragraph  (c)  of  this 
subsection  using  the  evaluation  criteria 
in  paragraphs  (d),  (e),  and  (f)  of  this 
subsection. 

(3)  Compute  the  composite  as  shown 
in  the  following  example — 


(5)  Multiply  (3)  by  (4). 
(c)  Values:  Normal  and  designated 
ranges. 


Normal 
Standard  Alternate              value 
(percent) 

Desigrtated 

range 
(percent) 

Standard „. 

Alternate 

4 
6 

210  6 
4  toB 

Assigned— 

Assigned 
weigntina 
(percent) 

Assigned 

value 
(percent) 

Weighted 

value 
(percent) 

Technical — 

SO 

SX) 

1.5 

Manage- 
ment   

30 

4.0 

1.2 

Cost 

Control 

40 

4.5 

1.8 

Composite 
Value 

"lOO 

4.5 

(4)  Insert  the  amoimt  from  Block  18  of 
the  DD  Form  1547.  Block  18  is  total 
contract  costs,  excluding  general  and 
administrative  expenses,  contractor 
independent  research  and  development/ 
bid  and  proposal  expenses,  and 
facilities  capital  cost  of  money. 


(1)  Standard.  The  standard  designated 
range  should  apply  to  most  contracts. 

(2)  Alternate.  Contracting  officers  may 
use  the  alternate  designated  range  for 
research  and  development  and  service 
contractors  when  these  contractors 
require  relatively  low  capital  investment 
in  buildings  and  equipment  when 
compared  to  the  defense  Industry 
overall.  If  the  alternate  designated  range 
is  used,  do  not  give  any  profit  for 
facilities  capital  employed  (see  215.971- 
4(c)(3)). 

(d)  Evaluation  criteria  for  technical 
(1)  Review  the  contract  requirements 
and  focus  on  the  critical  performance 
elements  in  the  statement  of  work  or 
specifications.  Factors  to  consider 
include — 


(i)  Technology  being  applied  or 
developed  by  the  contractor 

(ii)  Technical  complexity; 

(iii)  Program  maturity; 

(iv)  Performance  specifications  and 
tolerances; 

(v)  Delivery  schedule;  and 

(vi)  Extent  of  a  warranty  or  guarantee. 

(2)  Above  normal  conditions,  (i)  The 
contracting  officer  may  assign  a  higher 
than  normal  value  in  those  cases  where 
there  is  a  substantial  technical  risk. 
Indicators  are — 

(A)  The  contractor  is  either 
developing  or  applying  advanced 
technologies; 

(B)  Items  are  being  manufactured 
using  specifications  with  stringent 
tolerance  limits; 

(C)  The  e^orts  require  highly  skilled 
personnel  or  require  the  use  of  state  of 
the  art  machinery; 

(D)  The  services  and  analytical  efforts 
are  extremely  important  to  the 
Government  and  must  be  performed  to 
exacting  standards; 

(E)  The  contractor's  independent 
development  and  investment  has 
reduced  the  Government's  risk  or  cost: 
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(F]  The  contractor  has  accepted  an 
accelerated  delivery  schedule  to  meet 
DoD  requirements;  or 

(G)  The  contractor  has  assumed 
additional  risk  through  warranty 
provisions. 

(ii)  Extremely  complex,  vital  efforts  to 
overcome  difficult  technical  obstacles 
which  require  personnel  with 
exceptional  abilities,  experience,  and 
professional  credentials  may  justify  a 
value  significantly  above  normal. 

(iii)  The  following  may  justify  a 
maximum  value — 

(A)  Development  or  initial  production 
of  a  new  item,  particularly  if 
performance  or  quality  specifications 
are  tight;  or 

(B)  A  high  degree  of  development  or 
production  concurrency. 

(3)  Below  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  lower  than  normal  value  in  those 
cases  where  the  technical  risk  is  low. 
Indicators  are — 

(A)  Acquisition  is  for  off-the-shelf 
items; 

(B)  Requirements  are  relatively 
simple; 

(C)  Technology  is  not  complex; 

(D)  Efforts  do  not  require  highly 
skilled  personnel; 

(E)  Efforts  are  routine; 

(F)  Programs  are  mature;  or 

(G)  Acquisition  is  a  follow-on  effort  or 
a  repetitive  type  acquisition. 

(ii)  The  contracting  officer  may  assign 
a  value  significantly  below  normal  for— 

(A)  Routine  services; 

(B)  Production  of  simple  items; 

(C)  Rote  entry  or  routine  integration  of 
Government  furnished  information;  or 

(D)  Simple  operations  with 
Government-furnished  property. 

(e)  Evaluation  criteria  for 
management.  (1)  The  contracting  officer 
should — 

(i)  Assess  the  contractor's 
management  and  internal  control 
systems  using  contracting  office 
information  and  reviews  made  by  field 
contract  administration  offices  or  other 
DoD  field  offices; 

(ii)  Assess  the  management 
involvement  expected  on  the 
prospective  contract  action; 

(iii)  Consider  the  degree  of  cost  mix  as 
an  indication  of  the  types  of  resources 
applied  and  value-added  by  the 
contractor;  and 

(iv)  Consider  the  contractor's  support 
of  Federal  socioeconomic  programs. 


(2)  Above  normal  conditions,  (i)  The 
contracting  officer  may  assign  a  higher 
than  normal  value  when  the 
management  effort  is  intense.  Indicators 
of  this  are — 

(A)  The  contractor's  value-added  is 
both  considerable  and  reasonably 
difficult: 

(B)  The  effort  involves  a  high  degree 
of  integration  or  coordination;  or 

(C)  The  contractor  has  a  substantial 
record  of  active  participation  in  Federal 
socioeconomic  programs. 

(ii)  The  contracting  officer  may  justify 
a  maximum  value  when  the  effort — 

(A)  Requires  large  scale  integration  of 
the  most  complex  nature; 

(B)  Involves  major  international 
activities  with  significant  management 
coordination  (e.g.,  ofi'sets  with  foreign 
vendors);  or 

(C)  Has  critically  important 
milestones. 

(3)  Below  normal  conditions,  (i)  The 
contracting  officer  may  assign  a  lower 
than  normal  value  when  the 
management  effort  is  minimal. 
Indicators  of  this  are — 

(A)  The  program  is  mature  and  many 
end  item  deliveries  have  been  made; 

(B)  The  contractor  adds  minimum 
value  to  an  item; 

(C)  The  efforts  are  routine  and  require 
minimal  supervision; 

(D)  The  contractor  provides  poor 
quality,  untimely  proposals; 

(E)  The  contractor  fails  to  provide  an 
adequate  analysis  of  subcontractor 
costs;  or 

(F)  The  contractor  does  not  cooperate 
in  the  evaluation  and  negotiation  of  the 
proposal. 

(ii)  The  following  may  justify  a  value 
significantly  below  normal — 

(A)  Reviews  performed  by  the  field 
contract  administration  offices  disclose 
unsatisfactory  management  and  internal 
control  systems  (e.g.,  quality  assurance, 
property  control,  safety,  security);  or 

(B)  The  effort  requires  an  unusually 
low  degree  of  management  involvement. 

(f)  Evaluation  criteria  for  cost  control. 
(1)  The  contracting  officer  should 
evaluate — 

(i)  The  expected  reliability  of  the 
contractor's  cost  estimates  (including 
the  contractor's  cost  estimating  system); 

(ii)  The  contractor's  cost  reduction 
initiatives  (e.g.,  competition  advocacy 
programs,  dual  sourcing,  spare  parts 
pricing  reform,  value  engineering); 


(iii)  The  adequacy  of  the  contractor's 
management  approach  to  controlling 
cost  and  schedule;  and 

(iv)  Any  other  factors  which  affect  tht 
contractor's  ability  to  meet  the  cost 
targets,  e.g.,  foreign  currency  exchange 
rates  and  inflation  rates. 

(2)  Above  normal  conditions.  The 
contracting  officer  may  assign  a  higher 
than  normal  value  if  the  contractor  can 
demonstrate  a  highly  effective  cost 
control  program.  Indicators  of  this  are — 

(i)  The  contractor  provides  fully 
documented  and  reliable  cost  estimates; 

(ii)  The  contractor  has  an  aggressive 
cost  reduction  program  that  has 
demonstrable  benefits; 

(iii)  The  contractor  uses  a  high  degree 
of  subcontract  competition  (e.g., 
aggressive  dual  sourcing);  or 

(iv)  The  contractor  has  a  proven 
record  of  cost  tracking  and  control. 

(3)  Below  normal  conditions.  The 
contracting  officer  may  assign  a  lower 
than  normal  value  if  the  contractor 
demonstrates  minimal  concern  for  cost 
control.  Indicators  are — 

(i)  The  contractor's  cost  estimating 
system  is  marginal; 

(ii)  The  contractor  has  made  minimal 
effort  to  initiate  cost  reduction 
programs; 

(iii)  The  contractor's  cost  proposal  is 
inadequate; 

(iv)  The  contractor  has  a  record  of 
cost  overruns  or  other  indication  of 
unreliable  cost  estimates  and  lack  of 
cost  control. 

215.971-3    Contract  type  risk  and  working 
capital  adjustment 

(a)  Description.  The  contract  type  risk 
factor  focuses  on  the  degree  of  cost  risk 
accepted  by  the  contractor  under 
varying  contract  types.  The  working 
capital  adjustment  is  an  adjustment 
added  to  the  profit  objective  for  contract 
type  risk.  It  only  applies  to  fixed-price 
contracts  that  provide  for  progress 
payments.  Though  it  uses  a  formula 
approach,  it  is  not  intended  to  be  an 
exact  calculation  of  the  cost  of  working 
capital.  Its  purpose  is  to  give  general 
recognition  to  the  contractor's  cost  of 
working  capital  under  varying  contract 
circumstances,  financing  policies,  and 
the  economic  environment. 

(b)  Determination.  The  following 
extract  from  the  DD  1547  is  annotated  to 
explain  the  process. 


Item 


25 


Contractor  risk  factors 

Assigned 
value 

Base  (Item 
18) 

Profit 
Objective 

Contract  Type  Risk 

(1) 

(2) 

(3) 

26. 


Working  Capital  (4).. 


(1)  Select  a  value  from  the  Ii 
contract  types  in  paragraph  (c' 
subsection  using  the  evaluatio 
in  paragraph  (d)  of  this  subsec 

(2)  Insert  the  amount  from  B 
i.e..  the  total  allowable  costs  e 
general  and  administrative  ex] 
independent  research  and  dev 
bid  proposal  expenses,  and  fai 
capital  cost  of  money. 


Firm  frxed-pnce,  no  firtancing 

Firm  fixed-price,  witti  financing _, 

Fixed-price-incentive,  no  financirtg , 

Fixed-pnce  wtth  redeterminabte  provisic 

Fixed-price-incentive,  with  financing 

Cost-pkjs-incentive-fee .__„._... — 

Cost-pius-ITxed-fee ....~ 

Time  and  nriaterial  contracts  (including  < 

Labor-hour  contracts 

Firm  fixed-price-level-of-eftoft-term 


II 

(1)  No  financing  means  that 
contract  either  does  not  provi( 
progress  payments,  or  provide 
only  on  a  limited  basis,  such  e 
financing  of  first  articles.  Do  r 
compute  a  working  capital  ad 

(2)  With  financing  means  pi 
payments.  When  progress  paj 
present  compute  a  working  a 
adjustment  (Block  26). 

(3)  For  the  purposes  of  assifi 
values,  treat  a  fixed-price  con 
redeterminable  provisions  as 
fixed-price-incentive  contract 
below  normal  conditions. 

(4)  Cost-plus  contracts  shal 
receive  the  working  capital  a( 

(5)  These  types  of  contracts 
considered  cost-plus-fixed-fet 
for  the  purposes  of  assigning  ] 
values.  They  shall  not  receive 
working  capital  adjustment  in 
However,  they  may  receive  hi 
normal  values  within  the  desi 
range  to  the  extent  that  portic 
are  fixed. 

(d)  Evaluation  criteria — (1) 
The  contracting  officer  shoult 
elements  that  affect  contract ' 
such  as — 

(i)  Length  of  contract; 

(ii)  Adequacy  of  cost  data  f 
projections; 

(iii)  Economic  environment 

(iv)  Nature  and  extent  of 
subcontracted  activity; 
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(iii)  The  adequacy  of  the  contractor's 
management  approach  to  controlling 
cost  and  schedule;  and 

(iv)  Any  other  factors  which  affect  tht 
contractor's  ability  to  meet  the  cost 
targets,  e.g.,  foreign  currency  exchange 
rates  and  inflation  rates. 

(2)  Above  normal  conditions.  The 
contracting  officer  may  assign  a  higher 
than  normal  value  if  the  contractor  can 
demonstrate  a  highly  effective  cost 
control  program.  Indicators  of  this  are — 

(i)  The  contractor  provides  fully 
documented  and  reliable  cost  estimates; 

(ii)  The  contractor  has  an  aggressive 
cost  reduction  program  that  has 
demonstrable  benefits; 

(iii)  The  contractor  uses  a  high  degree 
of  subcontract  competition  (e.g., 
aggressive  dual  sourcing);  or 

(iv)  The  contractor  has  a  proven 
record  of  cost  tracking  and  control. 

(3)  Below  normal  conditions.  The 
contracting  officer  may  assign  a  lower 
than  normal  value  if  the  contractor 
demonstrates  minimal  concern  for  cost 
control.  Indicators  are — 

(i)  The  contractor's  cost  estimating 
system  is  marginal; 

(ii)  The  contractor  has  made  minimal 
effort  to  initiate  cost  reduction 
programs; 

(iii)  The  contractor's  cost  proposal  is 
inadequate; 

(iv)  The  contractor  has  a  record  of 
cost  overruns  or  other  indication  of 
unreliable  cost  estimates  and  lack  of 
cost  control. 

215.971-3    Contract  type  risk  and  working 
capital  adjustment 

(a)  Description.  The  contract  type  risk 
factor  focuses  on  the  degree  of  cost  risk 
accepted  by  the  contractor  under 
varying  contract  types.  The  working 
capital  adjustment  is  an  adjustment 
added  to  the  profit  objective  for  contract 
type  risk.  It  only  applies  to  fixed-price 
contracts  that  provide  for  progress 
payments.  Though  it  uses  a  formula 
approach,  it  is  not  intended  to  be  an 
exact  calculation  of  the  cost  of  working 
capital.  Its  purpose  is  to  give  general 
recognition  to  the  contractor's  cost  of 
working  capital  under  varying  contract 
circumstances,  financing  policies,  and 
the  economic  environment. 

(b)  Determination.  The  following 
extract  from  the  DD  1547  is  annotated  to 
explain  the  process. 


Assigned 
value 


(1) 


Base  (Item 
18) 


(2) 


Profit 
Objective 
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Cost 
financed 

Length 
factor 

Interest  rate 

26 

Working  Capital  (4) „ _ 

(5) 

(6) 

(7» 

(8) 

(1)  Select  a  value  from  the  list  of 
contract  types  in  paragraph  (c)  of  this 
subsection  using  the  evaluation  criteria 
in  paragraph  (d)  of  this  subsection. 

(2)  Insert  the  amount  from  Block  18, 
i.e.,  the  total  allowable  costs  excluding 
general  and  administrative  expenses, 
independent  research  and  development/ 
bid  proposal  expenses,  and  facilities 
capital  cost  of  money. 


(3)  Multiply  (1)  by  (2). 

(4)  Only  complete  this  Elock  when  the 
prospective  contract  is  a  fixed-price 
contract  containing  provisions  for 
progress  payments. 

(5)  Insert  the  amount  computed  per 
paragraph  (e)  of  this  subsection. 

(6)  Insert  the  appropriate  figure  from 
paragraph  (f)  of  this  subsection. 


(7)  Use  the  interest  rate  established  by 
the  Secretary  of  the  Treasury 
(230.7101(a)).  Do  not  use  any  other 
interest  rate. 

(8)  Multiply  (5)  by  (6)  by  (7).  This  is 
the  working  capital  adjustment.  It  shall 
not  exceed  4  percent  of  the  contract 
costs  in  Block  20. 

(c)  Values:  Normal  and  designated 
ranges. 


Contract  type 


Firm  fixed-price,  no  financing _.. 

Firm  fixed-price,  with  financing „.._„„, 

Fixed-price-incentive,  no  financir>g 

Fixed-price  with  redetermtnabte  provision.. 

Fixed-price-irx^entive,  with  financing 

Cost-p*us-incentive-fee.™.„.™™™.. — . — 


Cost-pius-fTxed-fee.. 

Time  and  nr^aterial  contracts  (including  overhaul  contracts  priced  on  time  artd  material  basis). 

l^abor-hour  contracts — 

Firm  fixed-price-level-of-eftort-term — — 


(1) 

(2) 
(1) 
(3) 
(2) 
(4) 
(«» 
(5) 
(5) 
(5) 


value 


Designated 

range 
(percent) 


410  6. 
210  4 
210  4 

010  2. 
Oto2 
010  1. 
Otol. 
Olol. 
Otol. 


(3) 


(1)  No  financing  means  that  the 
contract  either  does  not  provide 
progress  payments,  or  provides  them 
only  on  a  limited  basis,  such  as 
financing  of  first  articles.  Do  not 
compute  a  working  capital  adjustment. 

(2)  With  financing  means  progress 
payments.  When  progress  payments  are 
present  compute  a  working  capital 
adjustment  (Block  26). 

(3)  For  the  purposes  of  assigning  profit 
values,  treat  a  fixed-price  contract  with 
redeterminable  provisions  as  if  it  were  a 
fixed-price-incentive  contract  with 
below  normal  conditions. 

(4)  Cost-plus  contracts  shall  not 
receive  the  working  capital  adjustment. 

(5)  These  types  of  contracts  are 
considered  cost-plus-fixed-fee  contracts 
for  the  purposes  of  assigning  profit 
values.  They  shall  not  receive  the 
working  capital  adjustment  in  Block  26. 
However,  they  may  receive  higher  than 
normal  values  within  the  designated 
range  to  the  extent  that  portions  of  cost 
are  fixed. 

(d)  Evaluation  criteria — (1)  General. 
The  contracting  officer  should  consider 
elements  that  affect  contract  type  risk 
such  as — 

(i)  Length  of  contract; 

(ii)  Adequacy  of  cost  data  for 
projections; 

(iii)  Economic  environment; 

(iv)  Nature  and  extent  of 
subcontracted  activity; 


(v)  Protection  provided  to  the 
contractor  under  contract  provisions 
(e.g.,  economic  price  adjustment 
clauses); 

(vi)  The  ceilings  and  share  lines 
contained  in  incentive  provisions;  and 

(vii)  Risks  associated  with  contracts 
for  foreign  military  sales  (FMS)  which 
are  not  funded  by  U.S.  appropriations. 

(2)  Mandatory — ^The  contracting 
officer  shall  assess  the  extent  to  which 
costs  have  been  incurred  prior  to 
definitization  of  the  contract  action  (see 
also  217.7406-6(a)).  The  assessment 
shall  include  any  reduced  contractor 
risk  on  both  the  contract  before 
definitization  and  the  remaining  portion 
of  the  contract.  When  costs  have  been 
incurred  prior  to  definitization,  generally 
regard  the  contract  type  risk  to  be  in  the 
low  end  of  the  designated  range.  If  a 
substantial  portion  of  the  costs  have 
been  incurred  prior  to  definitization,  the 
contracting  officer  may  assign  a  value 
as  low  as  0%,  regardless  of  contract 
type. 

(3)  Above  normal  conditions — The 
contracting  officer  may  assign  a  higher 
than  normal  value  when  there  is 
substantial  contract  type  risk.  Indicators 
of  this  are — 

(i)  Efforts  where  there  is  minimal  cost 
history; 

(ii)  Long-term  contracts  without 
provisions  protecting  the  contractor, 


particularly  when  there  is  considerable 
economic  uncertainty; 

(iii)  Incentive  provisions  (e.g.,  cost  and 
performance  incentives)  which  place  a 
high  degree  of  risk  on  the  contractor,  or 

(iv)  FMS  sales  (other  than  those  under 
DoD  cooperative  logistics  support 
arrangements  or  those  made  from  U.S. 
Government  inventories  or  stocks) 
where  the  contractor  can  demonstrate 
that  there  are  substantial  risks  above 
those  normally  present  in  DoD  contracts 
for  similar  items. 

(4)  Below  normal  conditions.  The 
contracting  officer  may  assign  a  lower 
than  normal  value  when  the  contract 
type  risk  is  low.  Indicators  of  this  are —  ' 

(i)  Very  mature  product  line  with 
extensive  cost  history; 

(ii)  Relatively  short-term  contracts: 

(iii)  Contractual  provisions  which 
substantially  reduce  the  contractor's 
risk;  or 

(iv)  Incentive  provisions  which  place 
a  low  degree  of  risk  on  the  contractor. 

(e)  Costs  financed.  (1)  Costs  financed 
equal  total  costs  multiplied  by  the 
portion  (percent)  of  costs  financed  by 
the  contractor. 

(2)  Total  costs  equal  Block  20  (i.e.,  all 
allowable  costs,  including  general  and 
administrative  and  independent 
research  and  development/bid  and 
proposal,  but  excluding  facilities  capital 
cost  of  money),  reduced  as  appropriate 
when— 
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(i)  The  contractor  has  little  cash 
investment  (e.g.,  subcontractor  progress 
payments  liquidated  late  in  period  of 
performance); 

(ii)  Some  costs  are  covered  by  special 
financing  provisions,  such  as  advance 
payments;  or 

(iii)  The  contract  is  multiyear  and 
there  are  special  funding  arrangements. 

(3)  The  portion  financed  by  the 
contractor  is  generally  the  portion  not 
covered  by  progress  payments,  i.e..  100% 
minus  the  customary  progress  payment 
rate  (FAR  32.501).  For  example,  if  a 
contractor  receives  progress  payments 
at  75%.  the  portion  financed  by  the 
contractor  is  25%.  On  contracts  that 
provide  flexible  progress  payments 
(252.232-7003)  or  progress  payments  to 
small  businesses,  use  the  customary 
progress  payment  rate  for  large 
businesses. 

(f)  Contract  length  factor.  (1)  This  is 
the  period  of  time  that  the  contractor 
has  a  working  capital  investment  in  the 
contract.  It — 

(i)  Is  based  on  the  time  necessary  for 
the  contractor  to  complete  the 
substantive  portion  of  the  work; 

(ii)  Is  not  necessarily  the  period  of 
time  between  contract  award  and  final 


delivery  (or  final  payment),  as  periods  of 
minimal  effort  should  be  excluded; 

(iii)  Should  not  include  periods  of 
performance  contained  in  option 
provisions;  and 

(iv)  Should  not,  for  multiyear 
contracts,  include  periods  of 
performance  beyond  that  required  to 
complete  the  initial  program  year's 
requirements. 

(2)  The  contracting  officer — 

(i)  Should  use  the  following  table  to 
select  the  contract  length  factor; 

(ii)  Should  develop  a  weighted 
average  contract  length  when  the 
contract  has  multiple  deliveries;  and 

(iii)  May  use  sampling  techniques 
provided  they  produce  a  representative 
result. 

Table 


Table— Continued 


Period  to  perform  suljstantive  portion 
(in  months) 

Contract 
length 
(actor 

52  to  57 

190 
2.15 
2.40 
2.65 
290 

58  to  63 

64  to  69 

70  to  75 

76  or  more 

Period  to  perform  substantive  portion 
(in  months) 

Contract 
length 
(actor 

21  or  less 

.40 

22  to  27 „ 

28  to  33 

.90 
1.15 
1.40 
1.65 

34  10  39 

40  to  45 

46  to  51 „ 

(3)  Example:  A  prospective  contract 
has  a  performance  period  of  40  months 
with  end  items  being  delivered  in  the 
34th.  36th.  38th,  and  40th  months  of  the 
contract.  The  average  period  is  37 
months  and  the  contract  length  factor  is 
1.15. 

215.971-4    FacllKies  capital  employed. 

(a)  Description.  This  factor  focuses  on 
encouraging  and  rewarding  aggressive 
capital  investment  in  facilities  thai 
benefit  DoD.  It  recognizes  both  the 
facilities  capital  that  the  contractor  will 
employ  in  contract  performance  and  the 
contractor's  commitment  to  imprjjving 
productivity. 

(b)  Determination.  The  following 
extract  from  the  DD  Form  1547  has  been 
annotated  to  explain  the  process. 


Item 


27... 
28... 
29... 


Contractor  (acilities  capital  employed 


Land 

Bu)ldir)gs .... 
Equipment . 


Assigned 
value 


N/A 
(1) 
(1) 


Amount 
employed 


(2) 
(2) 
(2) 


Profit 
objective 


N/A 
(3) 
(3) 


(1)  Select  a  value  from  the  list  in 
paragraph  (c)  of  this  subsection  using 
the  evaluation  criteria  in  paragraph  (d) 
of  this  subsection. 

(2)  Use  the  allocated  facilities  capital 
attributable  to  land,  buildings,  and 
equipment,  as  derived  in  DD  Form  1861, 
"Contract  Facilities  Capital  Cost  of 
Money"  (see  215.871-5  and  230.7001). 

(i)  In  addition  to  the  net  book  value  of 
facilities  capital  employed,  consider 
facilities  capital  that  is  part  of  a  formal 
investment  plan  if  the  contractor 
submits  reasonable  evidence  that — 

(A)  Achievable  benefits  to  DoD  will 
result  from  the  investment;  and 

(B)  The  benefits  of  the  investment  are 
included  in  the  forward  pricing 
structure. 

(ii)  If  the  value  of  intracompany 
transfers  has  been  included  in  Block  18 
at  cost  (i.e..  excluding  general  and 
administrative  (G&A)  expenses  and 
profit),  add  to  the  contractor's  allocated 
facilities  capital,  the  allocated  facilities 
capital  attributable  to  the  buildings  and 
equipment  of  those  corporate  divisions 
supplying  the  intracompany  transfers. 
Do  not  make  this  addition  if  the  value  of 


intracompany  transfers  has  been 
included  in  Block  18  at  price  (i.e.. 
including  G&A  expenses  and  profit). 

(3)  Multiply  (1)  by  (2). 

(c)  Values:  Normal  and  designated 
ranges. 


Notes 


(1). 
(1). 

(1). 

(2).. 
(2).. 

(2).. 

(3).. 
(3).. 
(3).. 


Asset  type 


Land 

Buildings.. 


Equipment.. 


Land 

Buildings.. 


Equipment.. 


Land 

Buildings 

Equipment.. 


Normal 

value 

(percent) 


0 
15 

35 


Designated 
range 


N/A. 
10%  to 

20%. 
20%  to 

50%. 


0 

N/A. 

5 

0%to 

10%. 

20 

15%  to 

25%. 

0 

N/A. 

0 

0%. 

0 

0%. 

(1)  These  are  the  normal  values  and 
ranges.  They  apply  to  all  situations 
except  those  noted  in  (2)  and  (3). 

(2)  These  alternate  values  and  ranges 
apply  to  situations  where  a  highly 
facilitized  manufacturing  firm  will  be 


performing  a  research  and  development 
or  services  contract.  They  balance  the 
method  used  to  allocate  facilities  capital 
cost  of  money,  which  may  produce 
disproportionate  allocation  of  assets  to 
these  types  of  efforts. 

(3)  When  using  a  value  from  the 
alternate  designated  range  for  the 
performance  risk  factor  (215.971-2(c)(2)). 
do  not  allow  profit  on  facilities  capital 
employed. 

(d)  Evaluation  criteria.  (1)  In 
evaluating  facilities  capital  employed, 
the  contracting  officer — 

(i)  Should  relate  the  usefulness  of  the 
facihties  capital  to  the  goods  or  services 
being  acquired  under  the  prospective 
contract; 

(ii)  Should  analyze  the  productivity 
improvements  and  other  anticipated 
industrial  base  enhancing  benefits 
resulting  from  the  facilities  capital 
investment,  including — 

(A)  The  economic  value  of  the 
facilities  capital,  such  as  physical  age. 
undepreciated  value,  idleness,  and 
expected  contribution  to  future  defense 
needs;  and 


(B)  The  contractor's  level  of 
investment  in  defense  related  fi 
as  compared  with  the  portion  o 
contractor's  total  business  whi( 
derived  from  DoD; 

(iii)  Should  consider  any  coni 
provisions  that  reduce  the  conti 
risk  of  investment  recovery,  sue 
termination  protection  clause,  c 
investment  indemnification,  ani 
productivity  saving  rewards  (21 
and 

(iv)  Shall  ensure  that  increasi 
facilities  capital  investments  ar 
merely  asset  revaluations  attril 
mergers,  stock  transfers,  take-o 
sales  of  corporate  entities,  or  si 
actions. 

(2)  Above  normal  conditions. 
contracting  officer  may  assign  i 
than  normal  value  if  the  facilitii 
investment  has  direct,  identifia 
exceptional  benefits.  Indicator: 

(A)  New  investments  in  state 
art  technology  which  reduce  ac 
cost  or  yield  other  tangible  ben 
as  improved  product  quality  or 
accelerated  deliveries; 

(B)  Investments  in  new  equip 
research  and  development  appl 
or 

(C)  Contractor  demonstratioi 
investments  are  over  and  abovi 
normal  capital  investments  nee 
support  anticipated  requiremen 
programs. 

(ii)  The  contracting  officer  mi 
a  value  significantly  above  nor 
there  are  direct  and  measurabli 
in  efficiency  and  significantly  r 
acquisition  costs  on  the  effort  \ 
priced.  Maximum  values  apply 
those  cases  where  the  benefits 
facilities  capital  investment  art 
substantially  above  normal. 

(3)  Below  normal  conditions. 
contracting  officer  may  assign  i 
than  normal  value  if  the  faciliti 
investment  has  little  benefit  to 
Indicators  are — 

(A)  Allocations  of  capital  ap] 
predominantly  to  commercial  p 
lines; 

(B)  Investments  are  for  such 
furniture  and  fixtures,  home  or 
level  administrative  offices,  coi 
aircraft  and  hangars,  gymnasiu 

(C)  Facilities  are  old  or  exter 
idle. 

(ii)  The  contracting  officer  m 
a  value  significantly  below  nor 
a  significant  portion  of  defense 
manufacturing  is  done  in  an 
environment  characterized  by  ( 
inefficient,  and  labor-intensive 
equipment. 
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payment),  as  periods  of 
ould  be  excluded; 
include  periods  of 
tained  in  option 

for  multiyear 
!  periods  of 
jnd  that  required  to 
al  program  year's 

ting  officer — 
^e  following  table  to 
t  length  facton 
ilop  a  weighted 
length  when  the 
iple  deliveries;  and 
mpling  techniques 
duce  a  representative 


Table— Continued 


Period  to  pertorm  sutistantive  portion 
(in  months) 


52  to  57.... 
58  to  63 .... 
64  to  69... 

70  to  75 

76  or  more 


Contract 
length 
(actor 


1  90 
2.15 
2.40 
2.65 
290 


Fable 


tantive  portion 
» 

Contract 
length 
factor 

.40 

.65 

.90 

1.15 

1.40 

1.65 

(3)  Example:  A  prospective  contract 
has  a  performance  period  of  40  months 
with  end  items  being  delivered  in  the 
34th.  36th.  38th.  and  40th  months  of  the 
contract.  The  average  period  is  37 
months  and  the  contract  length  factor  is 
1.15. 

215.971-4    Facilities  capital  employed. 

(a)  Description.  This  factor  focuses  on 
encouraging  and  rewarding  aggressive 
capital  investment  in  facilities  that 
benefit  DoD.  It  recognizes  both  the 
facilities  capital  that  the  contractor  will 
employ  in  contract  performance  and  the 
contractor's  commitment  to  impr^jving 
productivity. 

(b)  Determination.  The  following 
extract  from  the  DD  Form  1547  has  been 
annotated  to  explain  the  process. 


aloyed 

Assigned 
value       ^ 

Amount 
employed 

Profit 
objective 



N/A 
(1) 
(1) 

(2) 
(2) 
(2) 

N/A 
(3) 

(3) 

sfers  has  been 
8  at  price  (i.e., 
•enses  and  profit). 

y(2). 

lo/  and  designated 


normal  values  and 
to  all  situations 
in  (2)  and  (3). 
:e  values  and  ranges 
where  a  highly 
uring  firm  will  be 


performing  a  research  and  development 
or  services  contract.  They  balance  the 
method  used  to  allocate  facilities  capital 
cost  of  money,  which  may  produce 
disproportionate  allocation  of  assets  to 
these  types  of  efforts. 

(3)  When  using  a  value  from  the 
alternate  designated  range  for  the 
performance  risk  factor  (215.971-2{c)(2)). 
do  not  allow  profit  on  facilities  capital 
employed. 

(d)  Evaluation  criteria.  (1)  In 
evaluating  facilities  capital  employed, 
the  contracting  officer — 

(i)  Should  relate  the  usefulness  of  the 
facihties  capital  to  the  goods  or  services 
being  acquired  under  the  prospective 
contract; 

(ii)  Should  analyze  the  productivity 
improvements  and  other  anticipated 
industrial  base  enhancing  benefits 
resulting  from  the  facilities  capital 
investment,  including — 

(A)  The  economic  value  of  the 
facilities  capital,  such  as  physical  age. 
undepreciated  value,  idleness,  and 
expected  contribution  to  future  defense 
needs;  and 


(B)  The  contractor's  level  of 
investment  in  defense  related  facilities 
as  compared  with  the  portion  of  the 
contractor's  total  business  which  is 
derived  from  DoD; 

(iii)  Should  consider  any  contractual 
provisions  that  reduce  the  contractor's 
risk  of  investment  recovery,  such  as 
termination  protection  clause,  capital 
investment  indemnification,  and 
productivity  saving  rewards  (215.870-3); 
and 

(iv)  Shall  ensure  that  increases  in 
facilities  capital  investments  are  not 
merely  asset  revaluations  attributable  to 
mergers,  stock  transfers,  take-overs, 
sales  of  corporate  entities,  or  similar 
actions. 

(2)  Above  normal  conditions,  (i)  The 
contracting  officer  may  assign  a  higher 
than  normal  value  if  the  facilities  capital 
investment  has  direct,  identifiable,  and 
exceptional  benefits.  Indicators  are — 

(A)  New  investments  in  state-of-the- 
art  technology  which  reduce  acquisition 
cost  or  yield  other  tangible  benefits  such 
as  improved  product  quality  or 
accelerated  deliveries; 

(B)  Investments  in  new  equipment  for 
research  and  development  applications; 
or 

(C)  Contractor  demonstration  that  the 
investments  are  over  and  above  the 
normal  capital  investments  necessary  to 
support  anticipated  requirements  of  DoD 
programs. 

(ii)  The  contracting  officer  may  assign 
a  value  significantly  above  normal  when 
there  are  direct  and  measurable  benefits 
in  efficiency  and  significantly  reduced 
acquisition  costs  on  the  effort  being 
priced.  Maximum  values  apply  only  to 
those  cases  where  the  benefits  of  the 
facilities  capital  investment  are 
substantially  above  normal. 

(3)  Beiow  normal  conditions,  (i)  The 
contracting  officer  may  assign  a  lower 
than  normal  value  if  the  facilities  capital 
investment  has  little  benefit  to  DoD. 
Indicators  are — 

(A)  Allocations  of  capital  apply 
predominantly  to  commercial  product 
lines; 

(B)  Investments  are  for  such  things  as 
furniture  and  fixtures,  home  or  group 
level  administrative  offices,  corporate 
aircraft  and  hangars,  gymnasiums;  or 

(C)  Facilities  are  old  or  extensively 
idle. 

(ii)  The  contracting  officer  may  assign 
a  value  significantly  below  normal  when 
a  significant  portion  of  defense 
manufacturing  is  done  in  an 
environment  characterized  by  outdated, 
inefficient,  and  labor-intensive  capital 
equipment. 


215.972    Modified  weighted  guidelines 
method  for  nonprofit  organizations. 

(a)  Definition.  As  used  in  this  subpart, 
a  nonprofit  organization  is  a  business 
entity — 

(1)  Which  operates  exclusively  for 
charitable,  scientific,  or  educational 
purposes; 

(2)  Whose  earnings  do  not  benefit  any 
private  shareholder  or  individual; 

(3)  Whose  activities  do  not  involve 
influencing  legislation  or  political 
campaigning  for  any  candidate  for 
public  office;  and 

(4)  Which  is  exempted  from  Federal 
income  taxation  under  section  501  of  the 
Internal  Revenue  Code. 

(b)  For  nonprofit  organizations  which 
are  Federally  funded  research  and 
development  centers  (FFRDCs),  the 
contracting  officer — 

(1)  Should  consider  whether  any  fee  is 
appropriate.  Considerations  shall 
include  the  FFRDCs— 

(i)  Proportion  of  retained  earnings  (as 
established  under  generally  accepted 
accounting  methods]  that  relates  to  DoD 
contracted  effort; 

(ii)  Facilities  capital  acquisition  plans; 

(iii)  Working  capital  funding  as 
assessed  on  operating  cycle  cash  needs; 

(iv)  Contingency  funding;  and 

(v)  Provision  for  funding 
unreimbursed  costs  deemed  ordinary 
and  necessary  to  the  FFRDC. 

(2)  Shall,  when  a  fee  is  considered 
appropriate,  compute  the  fee  objective 
using  the  weighted  guidelines  method  in 
215.971,  with  the  following 
modifications — 

(i)  Modifications  to  performance  risk 
(Blocks  21-24  of  the  DD  Form  1547).  (A) 
If  the  contracting  officer  assigns  a  value 
from  the  standard  designated  range 
(215.971-2(c)),  reduce  the  fee  objective 
by  an  amount  equal  to  1%  of  the  costs  in 
Block  18  of  the  DD  Form  1547.  Show  the 
net  (reduced)  amount  on  the  DD  Form 
1547. 

(B)  If  the  contracting  officer  assigns  a 
value  from  the  alternate  designated 
range,  reduce  the  fee  objective  by  an 
amount  equal  to  2%  of  the  costs  in  Block 
18  of  the  DD  Form  1547.  Show  the  net 
(reduced)  amount  on  the  DD  Form  1547. 

(ii)  Modifications  to  contract  type  risk 
(Block  25  of  the  DD  Form  1547).  Use  a 
designated  range  of  —1%  to  0%  in  lieu  of 
the  values  in  215.971-3.  There  is  no 
normal  value. 

(c)  For  nonprofit  organizations  which 
are  entities  that  have  been  identified  by 
the  Secretary  of  Defense  or  a  Secretary 
of  a  Department  as  receiving  sustaining 
support  on  a  cost-plus-fixed-fee  basis 
from  a  particular  DoD  department  or 
agency,  compute  a  fee  objective  for 
covered  actions  using  the  weighted 
guidelines  method  in  215.971,  modified 


as  described  in  paragraph  (b)(2)  of  this 
section. 

(d)  For  all  other  nonprofit 
organisations,  compute  a  fee  objective 
for  covered  actions  using  the  weighted 
guidelines  method  in  215.971.  modified 
as  described  in  paragraph  (b)(2)(i)  of 
this  section. 

215.973  Alternate  structured  approaches. 

(a)  The  contracting  officer  may  use  an 
alternate  structured  approach  under 
215.903. 

(b)  The  contracting  officer  may  design 
the  structure  of  the  alternate,  but  it  shall 
include — 

(1)  Consideration  of  the  three  basic 
components  of  profit — performance  risk, 
contract  type  risk  (including  working 
capital),  and  facilities  capital  employed. 
However,  the  contracting  officer  is  not 
required  to  complete  Blocks  21  through 
30  of  the  DD  Form  1547. 

(2)  Offset  for  facilities  capital  cost  of 
money. 

(i)  "rhe  contracting  officer  shall  reduce 
the  overall  prenegotiation  profit 
objective  by  the  lesser  of  1%  of  total  cost 
or  the  amount  of  facilities  capital  cost  of 
money.  The  profit  amount  in  the 
negotiation  summary  of  the  DD  Form 
1547  must  be  net  of  the  offset. 

(ii)  This  adjustment  is  needed  for  the 
following  reason:  The  values  of  the 
profit  factors  used  in  the  weighted 
guidelines  method  were  adjusted  to 
recognize  the  shift  in  facihties  capital 
cost  of  money  from  an  element  of  profit 
to  an  element  of  contract  cost  (FAR 
31.205-10)  and  reductions  were  made 
directly  to  the  profit  factors  for 
performance  risk.  In  order  to  ensure  that 
this  policy  is  applied  to  all  DoD 
contracts  which  allow  facilities  capital 
cost  of  money,  similar  adjustments  shall 
be  made  to  contracts  which  use 
alternate  structured  approaches. 

215.974  Fee  requirements  for  cost-pius- 
award-fee  contracts. 

In  developing  a  fee  objective  for  cost- 
plus-award-fee  contracts,  the 
contracting  officer  shall — 

(a)  Follow  the  guidance  in  FAR 
16.404-2  and  216.404-2; 

(b)  Not  use  the  weighted  guidelines 
method  or  alternate  structured 
approach; 

(c)  Apply  the  offset  policy  in 
2i5.973(b)(2)  for  facilities  capital  cost  of 
money,  i.e.,  reduce  the  base  fee  by  the 
lesser  of  \%  of  total  costs  or  the  amount 
of  facilities  capital  cost  of  money;  and 

(d)  Not  complete  a  DD  Form  1547. 

215.975  Reportir>g  profit  ai>d  fee 
statistics. 

(a)  Contracting  officers  in  contracting 
offices  which  participate  in  the 
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management  information  system  for 
profit  and  fee  statistics  send  completed 
DD  Forms  1547  on  actions  of  $500,000  or 
more,  where  the  contracting  officer  used 
either  the  weighted  guideHnes  method, 
an  alternate  structured  approach,  or  the 
modified  weighted  guidelines  method,  to 
their  designated  office  within  30  days 
after  contract  award. 

(b)  Participating  contracting  offices 
and  their  designated  offices  are — 


Contracting  office 


Army: 
Army  Material 
Command  (all  field 
offices) 


U.S  Army  Corps  of 
Engineers  (all  field 
offices) 


AR  others 


Navy: 
Naval  Air  Systems 
Command  » 


Naval  Sea  Systems 

Command  ' 
Space  and  Naval 

Warfare  Systems 

Command  ■ 
Naval  Fac8ities 

Engineering 

Command ' 
Naval  Supply  Systems 

Command  ' 
Cmiceof  Naval 

Resaarcti ' 
l-icadquarters.  United 

States  Maririe 

Corps  ' 
Strategic  Systems 

Programs  Office  ' 
Military  Seairft 

Command  ' 
Automate  Data 

Processing  Selection 

Office  ' 
Navy  Regional  Data 

Automation  Center  ' 
Naval  Research 

Laboratory  ■ 
Navy  Commercial 

CommunicatKxis 

Center ' 
Naval  Aviation  Depot 

Operations  Center  ' 
Air  Force: 
Air  Force  Systems 

Command  (all  field 

offices) 


Air  Force  Logistics 
Command  (all  field 
offices) 


Designated  office 


Army  Material  Command. 

ATTN:  AMCPP-P, 

5001  Eisenhower 

Averfue.  Alexandria, 

VA  22333-0001. 
Office  of  the  Chief  of 

Engineers.  ATTN: 

HOOA  (OAEN-PRP), 

Washir>gton,  DC 

20314-1000. 
Assistant  Secretary  for 

Research. 

Development,  arxl  • 

Acquisition,  ATTN: 

SARD-Ka 

Wasliir>gton,  DC 

20310-0600. 

CorrvnarHler.  Naval 
Supply  Systems 
Command,  ATTN:  SUP 
026.  Washington,  IX; 
20376-500a 


Air  Force  Logistics 
Command,  ATTN:  HQ 
AFLC/LMSC/SORS, 
Wright-Patterson  Air 
Force  Base.  Ohio 
45433. 


'  Includes  an  subordinate  field  offices. 


(c)  When  negotiation  of  a  contract 
action  over  $500,000  has  been  delegated 
to  another  contracting  agency  (e.g.,  to  an 
administrative  contracting  officer),  that 
agency  shall  ensure  that  a  copy  of  the 
DD  Form  1547  is  provided  to  the 
delegating  office  for  reporting  purposes 
within  30  days  from  negotiation  of  the 
contract  action, 

(d)  Contracting  offices  outside  the 
United  States,  its  possessions,  and 
Puerto  Rico  are  exempt  from  reporting. 

(el  Designated  offices  send  a  quarterly 
(non-cumulative)  report  of  DD  Form  1547 
data  to:  Washington  Headquarters 
Service.  Directorate  for  Information 
Operations  and  Reports  (WHS/DIOR), 
1215  Jefferson  Davis  Highway,  suite 
1204.  Arlington.  VA  22202-4302. 

(f)  In  preparing/sending  the  quarterly 
report,  designated  offices — 

(1)  Perform  the  necessary  audits  to 
ensure  information  accuracy; 

(2)  Do  not  enter  classified  information; 

(3)  Transmit  the  report  via  computer 
magnetic  tape  using  the  procedures, 
format,  and  editing  process  issued  by 
the  Director  of  Defense  Procurement; 
and 

(4)  Send  the  reports  not  later  than  the 
30th  day  after  the  close  of  the  quarterly 
reporting  periods. 

(g)  These  reporting  requirements  have 
been  assigned  report  control  symbol: 
P&L(Q)  1751. 

Subpart  215.10— Preaward.  Award,  and 
Postaward  Notifications,  Protests,  and 
IWistaices 


215.1001 
offerors. 


Notificattons  to  unsuccessful 


(b)  Preaward  notices. 

(2)  Acquisitions  processed  under 
small  purchase  procedures  are  exempt 
from  the  requirements  of  FAR 
15.1001(b)(2). 

PART  216— TYPES  OF  CONTRACTS 

Sec. 

Subpart  216.1— SelMting  Contract  Types 

216.104    Factors  in  selecting  contract  types. 
216.104-70    Research  and  development 

Subpart  216.2— Rxed-Prlce  ContracU 

216.203    Fixed-price  contracts  with  economic 

price  adjustment. 
216.203-4    Contract  clauses. 
216.203-4-70    Additional  clauses. 

Subpart  216.3— Cost-Reimbursement 
Contracts 

216.301    General. 
216.301-3    Limitations. 

Subpart  216.4— Incentive  Contracts    . 

216.402  Application  of  predetermined, 
formula-type  incentives. 

216.402-2    Technical  performance  incentives. 

216.403  Fixed-price  incentive  contracts. 


218.403-2    Fixed-price  incentive  (successive 

targets)  contracts. 
216.403-70    Fixed-price  contracts  with  award 

fees. 
216.404    Cost-reimbursement  incentive 

contracts. 
216.404-1    Cost-plus-incentive-fee  contracts. 
216.40t-2    Cost-plus-avyard-fee  contracts. 
216.470    Other  applications  of  award  fees. 

Subpart  216.5— Indefinite-Denvery 
Contracts 

216.501     General. 

216.505  Contract  clauses. 

216.506  Ordering. 

Subpart  2 16.6— Tifne-and-Materfals.  Lsbor- 
Hour,  and  Letter  Contracts 

216.603    Letter  contracts. 
216.603-3    Limitations. 
216.603-4    Contract  clauses. 

Subpart  216.7— Agreements 

216.703    Basic  ordering  agreements. 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  216.1— Selecting  Contract 
Types 

216.104    Factors  in  selecL'ng  contract 
types. 

(d)  Design  stability  should  also  be 
considered. 

216.104-70    Research  snd  development 

(a)  General.  There  are  several 
categories  of  research  and  development 
(R&D)  contracts:  research,  exploratory 
development,  advanced  development, 
engineering  development,  and 
operational  systems  development  (see 
235.001  for  definitions).  Each  category 
has  a  primary  technical  or  functional 
objective.  Different  parts  of  a  project 
may  fit  several  categories.  The  contract 
type  must  fit  the  work  required,  not  just 
the  classification  of  the  overall  program. 

(b)  Research  and  exploratory 
development  (1)  Price  is  not  necessarily 
the  primary  factor  in  determining  the 
contract  type. 

(2)  The  nature  of  the  work  to  be 
performed  will  usually  result  in  a  cost- 
plus  award  fee.  cost-plus  fixed  fee  term, 
cost-no-fec.  or  cost-sharing  contract. 

(3)  If  the  Government  and  the 
contractor  can  identify  and  agree  upon 
the  level  of  contractor  effort  required, 
the  contracting  officer  may  select  a  firm 
fixed-price  level-of-effort  contract, 
except  see  235.1306. 

(4)  If  the  Government  and  the 
contractor  agree  that  an  incentive 
arrangement  is  desirable  and  capable  of 
being  evaluated  after  completion  of  the 
work,  the  contracting  officer  may  use  an 
incentive  type  contract. 

[c)  Advanced  development.  (1)  The 
nature  of  the  work  to  be  performed  often 
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results  in  a  cost-plus  fixed  fee 
completion  type  contract. 

(2)  Contracting  officers  may 
incentive  contracts  if — 

(i)  Realistic  and  measurable 
are  identified:  and 

(ii)  Achievement  of  those  tai 
predictable  with  a  reasonable 
accuracy. 

(3)  Contracting  officers  shou 
contracts  with  only  cost  inceni 
where — 

(i)  There  will  be  a  large  num 
major  technical  changes;  or 

(ii)  Actions  beyond  the  conti 
contractor  may  influence  the 
contractor's  achievement  of  cc 

(d)  Engineering  developmen 
operational  systems  developm 
When  selecting  contract  types 
consider — 

(i)  The  degree  to  which  the  { 
clearly  defined,  which  in  turn  i 
contractor's  ability  to  provide 
cost  estimates; 

(ii)  The  need  for  effort  that  v 
overlap  that  of  earlier  stages; 

(iii)  The  need  for  firm  techni 
direction  by  the  Government;  i 

(iv)  The  degree  of  configurat 
control  the  Government  will  e: 

(2)  For  development  efforts, 
particularly  for  major  defense 
the  preferred  contract  type  is  { 
reimbursement. 

(3)  Contracting  officers  shou 
fixed-price  type  contracts  whe 
been  reduced  to  the  extent  tha 
pricing  can  occur;  e.g..  when  a 
has  reached  the  final  stages  of 
development  and  technical  ris 
minimal,  except  see  235.006. 

Subpart  216.2— Fixed-Price  C 

2 1 6.203    Fixed-price  contracts  « 
economic  price  adjustment 

216.203-4    Contract  clauses. 

(a)  Adjustment  based  on  est 
prices-standard  supplies.  Gem 
the  clause  at  FAR  52.216-2.  Ec 
Price  Adjustment-Standard  Su 
only  when — 

(i)  The  total  contract  price  it 
small  purchase  threshold  in  TI 
and 

(ii)  Delivery  will  not  be  com 
within  6  months  after  the  conti 

(b)  Adjustment  based  on  est 
prices-semistandard  supplies. 
Generally,  use  the  clause  at  F^ 
3.  Economic  Price  Adjustment- 
Semistandard  Supplies,  only  v 

(i)  The  total  contract  price  is 
small  purchase  threshold  in  Tl 
and 

(ii)  Delivery  will  not  be  com 
within  6  months  after  the  cent 
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216.403-2    Fixed-price  incentive  (successive 

targets)  contracts. 
21 6.403-70    Fixed-price  contracts  with  award 

fees. 
216.404    Cost-reimbursement  incentive 

contracts. 
216.404-1    Cost-plus-incentive-fee  contracts. 
218.404-2    Cost-plus-award-fee  contracts. 
216.470    Other  applications  of  award  fees. 

Subpart  216.5— Indefinite-Deavery 
Contracts 

216.501     General. 

216.505  Contract  clauses. 

216.506  Ordering. 

Subpart  2t6.e— rime-and-Materfals.  Labor- 
Hour,  and  Letter  Contracts 

216.603    Letter  conU'acts. 
216.603-3    Limitations. 
216.603-4    Contract  clauses. 

Subpart  216.7— Agreements 

216.703    Basic  ordering  agreements. 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  216.1— Selecting  Contract 
Types 

216.104    Factors  In  selecting  contract 
types. 

(d)  Design  stability  should  also  be 
considered. 

216.104-70    Research  and  davelopmenL 

(a)  General  There  are  several 
categories  of  research  and  development 
(R&D)  contracts:  research,  exploratory 
development  advanced  development, 
engineering  development,  and 
operational  systems  development  (see 
235.001  for  definitions).  Each  category 
has  a  primary  technical  or  functional 
objective.  Different  parts  of  a  project 
may  fit  several  categories.  The  contract 
type  must  fit  the  work  required,  not  just 
the  classification  of  the  overall  program. 

(b)  Research  and  exploratory 
development.  (1)  Price  is  not  necessarily 
the  primary  factor  in  determining  the 
contract  type. 

(2)  The  nature  of  the  work  to  be 
performed  will  usually  result  in  a  cost- 
plus  awrard  fee,  cost-plus  fixed  fee  term. 
cost-no-fee,  or  cost-sharing  contract. 

(3)  If  the  Government  and  the 
contractor  can  identify  and  agree  upon 
the  level  of  contractor  effort  required, 
the  contracting  officer  may  select  a  firm 
fixed-price  level-of-effort  contract, 
except  see  235.006. 

(4)  If  the  Government  and  the 
contractor  agree  that  an  incentive 
arrangement  is  desirable  and  capable  of 
being  evaluated  after  completion  of  the 
work,  the  contracting  officer  may  use  an 
incentive  type  contract 

[c]  Advanced  development.  (1)  The 
nature  of  the  work  to  be  performed  often 


results  in  a  cost-plus  fixed  fee 
completion  type  contract. 

(2)  Contracting  officers  may  select 
incentive  contracts  if — 

(i)  Realistic  and  measurable  targets 
are  identified;  and 

(ii)  Achievement  of  those  targets  is 
predictable  with  a  reasonable  degree  of 
accuracy. 

(3)  Contracting  officers  should  not  use 
contracts  with  only  cost  incentives 
where — 

(i)  There  will  be  a  large  number  of 
major  technical  changes;  or 

(ii)  Actions  beyond  the  control  of  the 
contractor  may  influence  the 
contractor's  achievement  of  cost  targets. 

(d)  Engineering  development  and 
operational  systems  development.  (1) 
When  selecting  contract  types,  also 
consider — 

(i)  The  degree  to  which  the  project  is 
clearly  defined,  which  in  turn  affects  the 
contractor's  ability  to  provide  accurate 
cost  estimates; 

(ii)  The  need  for  effort  that  will 
overlap  that  of  earlier  stages; 

(iii)  The  need  for  firm  technical 
direction  by  the  Government;  and 

(iv)  The  degree  of  configuration 
control  the  Government  will  exercise. 

(2)  For  development  efforts, 
particularly  for  major  defense  systems, 
the  preferred  contract  type  is  cost 
reimbursement. 

(3)  Contracting  officers  should  use 
fixed-price  type  contracts  when  risk  has 
been  reduced  to  the  extent  that  realistic 
pricing  can  occur;  e.g.,  when  a  program 
has  reached  the  final  stages  of 
development  and  technical  risks  are 
minimal,  except  see  235.006. 

Subpart  216.2 — Fixed-Price  Contracts 

216.203    FIxefl-price  contracts  with 
economic  price  adjustment 

216.203-4    Contract  clauses. 

(a)  Adjustment  based  on  established 
prices-standard  supplies.  Generally,  use 
the  clause  at  FAR  52.216-2,  Economic 
Price  Adjustment-Standard  Supplies 
only  when — 

(i)  The  total  contract  price  is  over  the 
small  purchase  threshold  in  FAR  13.000; 
and 

(ii)  Delivery  will  not  be  completed 
within  6  months  after  the  contract  date. 

(b)  Adjustment  based  on  established 
prices-semistandard  supplies. 
Generally,  use  the  clause  at  FAR  52.216- 
3,  Economic  Price  Adjustment- 
Semistandard  Supplies,  only  when — 

(i)  The  total  contract  price  is  over  the 
small  purchase  threshold  in  FAR  13.000: 
and 

(ii)  Delivery  will  not  be  completed 
within  6  months  after  the  contract  date. 


(c)  Adjustments  based  on  actual  cost 
of  labor  or  material. 

(2)  Limit  use  of  the  clause  at  FAR 
52.216-4.  Economic  Price  Adjustment- 
Labor  and  Material,  to  contracts  in 
which  the  price  exceeds  $50,000  and  the 
period  of  performance  exceeds  6 
months,  unless  otherwise  approved  by 
the  chief  of  the  contracting  office.  Use 
an  appropriate  modification  of  the 
clause  in  sealed  bidding. 

(4)  Apply  the  full  amount  of  the 
decrease  in  the  labor  rates  and  fringe 
benefits  or  unit  prices  for  materials. 

(d)  Adjustments  based  on  cost  indexes 
of  labor  or  material.  Use  the  following 
guidelines — 

(i)  Do  not  make  the  clause 
unnecessarily  complex. 

(ii)  Normally,  the  clause  should  not 
provide  either  a  ceiling  or  a  fioor  for 
adjustment  unless  adjustment  is  based 
on  indices  below  the  four  digit  level  of 
the  Bureau  of  Labor  Statistics — 

(A)  Producer  Price  Index; 

(B)  Employment  Cost  Index  for  wages 
and  salaries,  benefits,  and  compensation 
costs  for  aerospace  industries;  or 

(C)  Wage  and  Income  Series  by 
Standard  Industrial  Classification 
(Labor). 

(iii)  Normally,  the  clause  should  cover 
all  potential  economic  fluctuations 
within  the  original  contract  period  of 
performance. 

(iv)  The  clause  must  accurately 
identify  the  index(es)  upon  which 
adjustments  will  be  based. 

(A)  It  must  provide  for  a  means  to 
adjust  for  appropriate  economic 
fluctuation  in  the  event  publication  of 
the  movement  of  the  designated  index  is 
discontinued.  This  might  include  the 
substitution  of  another  index  if  the  time 
remaining  would  justify  doing  so  and  an 
appropriate  index  is  reasonably 
available,  or  some  other  method  for 
repricing  the  remaining  portion  of  work 
to  be  performed. 

(B)  Normally,  there  should  be  no  need 
to  make  an  adjustment  if  computation  of 
the  identified  index  is  altered.  However, 
it  may  be  appropriate  to  provide  for 
adjustment  of  the  economic  fluctuation 
computations  in  the  event  there  is  such 

a  substantial  alteration  in  the  method  of 
computing  the  index  that  the  original 
intent  of  the  parties  is  negated. 

(C)  When  an  index  to  be  used  is 
subject  to  revision  (e.g.,  the  Bureau  of 
Labor  Statistics  Producer  Price  Indexes). 
the  economic  price  adjustment  clause 
must  specify  that  any  economic  price 
adjustment  will  be  based  on  a  revised 
index  and  must  identify  which  revision 
to  the  index  will  be  used. 

(v)  Construct  the  index  to  encompass 
a  large  sample  of  relevant  items  while 
still  bearing  a  logical  relationship  to  the 


type  of  contract  costs  being  measured. 
The  basis  of  the  index  should  not  be  so 
large  and  diverse  that  it  is  significantly 
affected  by  fluctuations  not  relevant  to 
contract  performance,  but  it  must  be 
broad  enough  to  minimize  the  effect  of 
any  single  company,  including  the 
anticipated  contractor(8). 

(vi)  Construction  of  an  index  is  largely 
dependent  upon  three  general  series 
published  by  the  U.S.  Department  of 
Labor.  Bureau  of  Labor  Statistics  (BLS). 
These  are  the — 

(A)  Industrial  Commodities  portion  of 
the  I^oducer  Price  Index; 

(B)  Employment  Cost  Index  for  wages 
and  salaries,  benefits,  and  compensation 
costs  for  aerospace  industries:  and 

(C)  Wage  and  Income  Series  by 
Standard  Industrial  Classification 
(Labor).  Since  there  is  no  BLS  published 
series  currently  available  that  relates 
directly  to  total  prices  of  delivered  DoD 
aircraft,  ships,  missiles,  electronics,  etc., 
it  will  be  necessary  to  construct 
composite  indices  from  major  portions 
of  the  three  series  identified. 

(vii)  Normally,  do  not  use  more  than 
two  indices,  i.e..  one  for  labor  (direct 
and  indirect)  and  one  for  material 
(direct  and  indirect). 

(viii)  The  clause  must  establish  and 
properly  identify  a  base  period 
comparable  to  the  contract  periods  for 
which  adjustments  are  to  be  made  as  a 
reference  point  for  application  of  an 
index. 

(ix)  The  clause  should  not  provide  for 
an  adjustment  beyond  the  original 
contract  performance  period,  including 
options.  The  start  date  for  the 
adjustment  may  be  the  beginning  of  the 
contract  or  a  later  time,  as  appropriate, 
based  on  the  projected  rate  of 
expenditures. 

(x)  The  expenditure  profile  for  both 
labor  and  material  should  be  based  on  a 
predetermined  rate  of  expenditure 
(expressed  as  the  percentage  of  material 
or  labor  usage  as  it  relates  to  the  total 
contract  price)  in  lieu  of  actual  cost 
incurred. 

(A)  If  the  clause  is  to  be  used  in  a 
competitive  acquisition,  determine  the 
labor  and  material  allocations,  with 
regard  to  both  mix  of  labor  and  material 
and  rate  of  expenditure  by  percentage, 
in  a  manner  which  will,  as  nearly  as 
possible,  approximate  the  average 
expenditure  profile  of  all  companies  to 
be  solicited  so  that  all  companies  may 
compete  on  an  equal  basis. 

(B)  If  the  clause  is  to  be  used  in  a 
noncompetitive  acquisition,  the  labor 
and  material  allocations  may  be  subject 
to  negotiation  and  agreement. 

(C)  For  multiyear  contracts,  estabhsh 
predetermined  expenditure  profile 
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tables  for  each  of  the  annual  increments 
in  the  mulJiyear  buy.  Each  of  the  second 
and  subsequent  year  tables  must  be 
cumulative  to  reflect  the  total 
expenditures  for  all  increments  funded 
through  the  latest  multiyear  funding. 

(xi)  The  clause  should  state  the 
percentage  of  the  contract  price  subject 
to  price  adjustment. 

(A)  Normally,  do  not  apply 
adjustments  to  the  profit  portion  of  the 
contract. 

(B)  Examine  the  labor  and  materia] 
portions  of  the  contract  to  exclude  any 
areas  that  do  not  require  adjustment. 
For  example,  it  may  be  possible  to 
exclude — 

[1]  Subcontracting  for  short  periods  of 
time  during  the  early  life  of  the  contract 
which  couid  be  covered  by  firm-fixed- 
priced  subcontracting; 

[2]  Certain  areas  of  overhead,  e.g.. 
depreciation  charges,  prepaid  insurance 
costs,  rental  costs,  leases,  certain  taxes, 
and  utility  charges; 

[3]  Labor  costs  for  which  a  definitive 
union  agreement  exists;  and 

14)  Those  costs  not  likely  to  be     • 
affected  by  fluctuation  in  the  economy. 
(C)  Allocate  that  part  of  the  contract 
price  subject  to  adjustment  to  specific 
periods  of  time  (e.g.,  quarterly, 
semiannually,  etc.)  baaed  on  the  most 
probable  expenditure  or  commitment 
basis  (expenditure  profile). 

(xii)  The  clause  should  provide  for 
definite  times  or  events  that  trigger-price 
adjustments.  Adjustments  should  be 
frequent  enough  to  afford  the  contractor 
appropriate  economic  protection 
without  creating  a  burdensome 
administrative  effort.  The  adjustment 
F>eriod  should  normally  range  from 
quarterly  to  annually. 

(xiii)  When  the  contract  contains  cost 
incentives,  any  sums  paid  to  the 
contractor  on  account  of  economic  price 
adjustment  provisions  must  be 
subtracted  from  the  total  of  the 
contractor's  allowable  costs  for  the 
purpose  of  establishing  the  total  costs  to 
which  the  cost  incentive  provisions 
apply.  If  the  incentive  arrangement  is 
cited  in  percentage  ranges,  rather  than 
dollar  ranges,  above  and  below  target 
costs,  structure  the  economic  price 
adjustment  clause  to  maintain  the 
original  contract  incentive  range  in 
dollars. 

(xiv)  The  economic  price  adjustment 
clause  should  provide  that  once  the 
labor  and  material  allocations  and  the 
portion  of  the  contract  price  subject  to 
price  adjustment  have  been  established, 
they  remain  fixed  through  the  life  of  the 
contract  and  shall  not  be  modified 
except  in  the  event  of  significant 
changes  in  the  scope  of  the  contract.  The 
clause  should  state  that  pricing  actions 


pursuant  to  the  Changes  clause  or  other 
provisions  of  the  contract  will  be  priced 
as  though  there  were  no  provisions  for 
economic  price  adjustment.  However, 
subsequent  modifications  may  include  a 
change  to  the  delivery  schedule  or 
significantly  change  the  amount  of.  or 
mix  of.  labor  or  material  for  the 
contract.  In  such  cases,  it  may  be 
appropriate  to  prospectively  apply 
economic  price  adjustment  coverage. 
This  may  be  accomplished  by— 

(A)  Using  an  economic  price 
adjustment  (EPA)  clause  that  applies 
only  to  the  effort  covered  by  the 
modification; 

(B)  Revising  the  baseline  data  or 
period  in  the  EPA  clause  for  the  basic 
contract  to  include  the  new  work;  or 

(C)  Using  an  entirely  new  EPA  clause 
for  the  entire  contract,  including  the  new 
work. 

(xv)  Consistent  with  the  factors  in 
paragraphs  (d)(i)  through  (xiv)  of  this 
subsection,  it  may  also  be  appropriate  to 
provide  in  the  prime  contract  for  similar 
economic  price  adjustment 
arrangements  between  the  prime 
contractor  and  affected  subcontractors 
to  allocate  risks  properly  and  ensure 
that  those  subcontractors  are  provided 
similar  economic  protection. 

(xvi)  When  economic  price 
adjustment  clauses  are  included  in 
contracts  that  do  not  require  submission 
of  cost  or  pricing  data  as  provided  for  in 
FAR  15.804-3.  the  contracting  officer 
must  obtain  adequate  information  to 
establish  the  baseline  from  which 
adjustments  will  be  made.  The 
contracting  officer  may  require 
verification  of  the  data  submitted  to  the 
extent  necessary  to  permit  reliance  upon 
the  data  as  a  reasonable  baseline. 

216.203-4-70    Addfttonal  clauses. 

(a)  Price  adjustment  for  basic  steel, 
aluminum,  brass,  bronze,  or  copper  mill 
products.  (1)  The  price  adjustment 
clause  at  252.21&-7000.  Economic  Price 
Adjustment— Basic  Steel,  Aluminum. 
Brass.  Bronze,  or  Copper  Mill  Products, 
may  be  used  in  fixed-price  supply 
contracts  for  basic  steel,  aluminum, 
brass,  bronze,  or  copper  mill  products, 
such  as  sheets,  plates,  and  bars,  when 
an  established  catalog  or  market  price— 

(i)  Exists  for  the  particular  product 
being  acquired;  and 

(iij  Has  been  verified  in  accordance 
with  the  criteria  at  FAR  15.804-3(c). 

(2)  Do  not  make  an  adjustment' under 
this  clause  until  the  adjustment  has  been 
verified  in  accordance  with  the  criteria 
set  forth  in  FAR  15.804-3. 

(3)  The  ten  percent  figiu^  in  paragraph 
(d)(1)  of  the  clause  shall  not  be 
exceeded  unless  approval  is  obtained  at 
a  level  above  the  contracting  officer. 


(b)  Price  adjustment  for  nonstandard 
steel  items.  (1)  The  price  adjustment 
clause  at  252.218-7001.  Economic  Price 
Adjustment— Nonstandard  Steel  Items, 
may  be  used  in  fixed-price  supply 
contracts  when — 

(i)  The  contractor  is  a  steel  producer 
and  actually  manufacture  the  standard 
steel  mill  item  referred  to  in  the  "base 
steel  index"  definition  of  the  clause;  and 

(ii)  The  items  being  acquired  are 
nonstandard  steel  items  made  wholly  or 
in  part  of  standard  steel  mill  items. 

(2)  When  this  clause  is  included  in 
invitations  for  bids,  omit  Note  6  of  the 
clause  and  all  references  to  Note  8. 

(3)  Solicitations  shall  instruct  offerors 
to  complete  all  blanks  in  accordance 
with  the  applicable  notes. 

(4)  When  the  clause  is  to  provide  for 
adjustment  based  on  the  contractor's 
"established  price"  (see  paragraphs  (a) 
and  (f)  and  Note  6  of  the  clause),  verify 
the  established  price  before  contract 
award  in  accordance  with  FAR  15.804-3. 

(5)  When  the  clause  is  to  provide  for 
adjustment  on  a  basis  other  than 
"established  price"  (see  Note  8  of  the 
clause),  that  price  must  be  verified. 

(8)  Make  no  adjustment  in  contract 
price  under  this  clause  until  the 
requested  adjustment  has  been  verified 
in  accordance  with  the  criteria  in  FAR 
15.804-3  (but  see  Note  6  of  the  clause) 
and  as  required  by  paragraph  (f)  of  the 
clause. 

(7)  The  ten  percent  figure  in  paragraph 
(e)(4)  of  the  clause  shall  not  be  exceeded 
unless  approval  is  obtained  at  a  level 
above  the  contracting  officer. 

Subpart  216.3— Cost-Reimbursement 
Contracts 


216.301    General. 

216.301-3    UmltatJons. 

(c)  The  contracting  officer  executes 
the  determination  and  findings. 

Subpart  216.4— Incentive  Contracts 

2 1 6.402    Application  of  predetenraned. 
formula-type  incentives. 

216.402-2    Technical  performance 
incentives. 

Contractor  performance  incentives 
should  relate  to  specific  performance 
areas  of  milestones,  such  as  delivery  or 
test  schedules.  quaUty  controls, 
maintenance  requirements,  and 
reliability  standards. 

216.403    Fixed-price  Incentive  contracts. 

(b)  Application. 

(3)  Individual  line  items  may  have 
separate  incentive  provisions;  e.g..  when 
dissimilar  work  calls  for  separate 
formulas. 


Federal  Registei 

216.403-2    Fixed-prfce  Incentive 
(successive  targets)  contracts. 

(a)  Description.  (l)(iij)  The  ft 
does  not  apply  for  the  hfe  of  th 
contract  It  is  used  to  fix  the  fir 
profit  for  the  contract  To  provi 
incentive  consistent  with  the 
circumstances,  the  formula  she 
reflect  the  relative  risk  involve 
establishing  an  incentive  arran 
where  cost  and  pricing  informa 
not  sufficient  to  permit  the  negi 
of  firm  targets  at  the  outset 

216,403-70    fbwd-prtce  contract 
award  fees. 

Award  fee  provisions  may  bi 
fixed  price  contracts  as  provid< 
216.47a         1 1 

216.404    Cest-raimbursement  Im 
contracts. 

216.404-1    Cost-plus-incentlve-K 
contracts. 

(b)  Application. 

(3)  Give  appropriate  weight  t 
acquisition  objectives  in  negoti 
range  of  fee  end  the  fee  adjustr 
formula.  For  example — 

(A)  In  an  initial  product  deve 
contract  it  may  be  appropriate 
provide  for  relatively  small  adj 
in  fee  tied  to  the  cost  incentive 
but  provide  for  significant  adju 
the  contractor  meets  or  surpasi 
performance  targets. 

(B)  In  snbsequent  developme 
test  contracts,  it  may  be  approi 
negotiate  an  incentive  formula 
primarily  to  the  contractor's  8u< 
controlling  costs. 

216.404-2   C«sfi>liis-awar(t-ree< 

(a)  Description,  (i)  Normally, 

fee  is  not  earned  when  the  fee- 


A— Time  o(  Delivery ., 


<A-1)  Adhefefx» 
plan  schedule. 


(A-2>  Action  on 
Anticipated  de 
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ilhan^es  clause  or  other 
contract  will  be  priced 
vere  no  provisions  for 
djustment.  However, 
fications  may  include  a 
ivery  schedule  or 
ige  the  amount  of.  or 
naterial  for  the 
cases,  it  may  be 
ospectively  apply 
djustment  coverage, 
implished  by — 
:onomic  price 
I  clause  that  applies 
covered  by  the 

;  baseline  data  or 
clause  for  the  basic 
e  the  new  work;  or 
tirely  new  EFA  clause 
Tact,  including  the  new 

with  the  factors  in 

through  (xiv)  of  this 

'  also  be  appropriate  to 

ne  contract  for  similar 

Ijustment 

iveen  the  prime 

ected  subcontractors 

roperly  and  ensure 

Tactors  are  provided 

jrotection. 

lomic  price 

s  are  included  in 

lot  require  submission 

lata  as  provided  for  in 

contracting  officer 

ate  information  to 

ine  from  which 

e  made.  The 

may  require 

data  submitted  to  the 

3  permit  reliance  upon 

nable  baseline. 

ttonal  clauses. 

lent  for  basic  steel, 
ronze,  or  copper  mill 
rice  adjustment 
DOO,  Economic  Price 
;  Steel,  Aluminum, 
opper  Mill  Products, 
id-price  supply 
steel,  aluminum, 
ipper  mill  products, 
es,  and  bars,  when 
log  or  market  price — 
)articular  product 
I 

fied  in  accordance 
FAR  15.804-3(c). 
n  adjustment  under 
adjustment  has  been 
ice  with  the  criteria 
M)4-3. 

it  figure  in  paragraph 
ihall  not  be 
proval  is  obtained  at 
ntracting  officer. 


(b)  Price  adjustment  for  nonstandard 
steel  items.  (1)  The  price  adjustment 
clause  at  252.216-7001,  Economic  Price 
Adjustment— Nonstandard  Steel  Items, 
may  be  used  in  fixed-price  supply 
contracts  when — 

(i)  The  contractor  is  a  steel  producer 
and  actually  manufacture  the  standard 
steel  mill  item  referred  to  in  the  "base 
steel  index"  definition  of  the  clause;  and 

(ii)  The  items  being  acquired  are 
nonstandard  steel  items  made  wholly  or 
in  part  of  standard  steel  mill  items. 

(2)  When  this  clause  is  included  in 
invitations  for  bids,  omit  Note  6  of  the 
clause  and  all  references  to  Note  8. 

(3)  Solicitations  shall  instruct  offerors 
to  complete  all  blanks  in  accordance 
with  the  applicable  notes. 

(4)  When  the  clause  is  to  provide  for 
adjustment  based  on  the  contractor's 
"established  price"  (see  paragraphs  (a) 
and  (f)  and  Note  6  of  the  clause),  verify 
the  established  price  before  contract 
award  in  accordance  with  FAR  15.804-3. 

(5)  When  the  clause  is  to  provide  for 
adjustment  on  a  basis  other  than 
"established  price"  (see  Note  8  of  the 
clause),  that  price  must  be  verified. 

(6)  Make  no  adjustment  in  contract 
price  under  this  clause  until  the 
requested  adjustment  has  been  verified 
in  accordance  with  the  criteria  in  FAR 
15.804-3  (but  see  Note  6  of  the  clause) 
and  as  required  by  paragraph  (f)  of  the 
clause. 

(7)  The  ten  percent  figure  in  paragraph 
{e)(4)  of  the  clause  shall  not  be  exceeded 
unless  approval  is  obtained  at  a  level 
above  the  contracting  officer. 

Subpart  216.3— Cost-Reimbursement 
Contracts 

216.301    General. 

216.301-3    Umltattons. 

(c)  The  contracting  officer  executes 
the  determination  and  findings. 

Subpart  216.4— Incentive  Contracts 

2 1 6.402    Application  of  predetermined, 
formula-type  Incentives. 

216.402-2    Technical  performance 
Incentives. 

Contractor  performance  incentives 
should  relate  to  specific  performance 
areas  of  milestones,  such  as  delivery  or 
test  schedules,  quahty  controls, 
maintenance  requirements,  and 
reliability  standards. 

216.403    Fixed-price  Incentive  contracts. 

(b)  Application. 

(3)  Individual  line  items  may  have 
separate  incentive  provisions;  e.g..  when 
dissimilar  work  calls  for  separate 
formulas. 


216.403-2    Fixed-pHce  Incentive 
(successive  targets)  contracts. 

(a)  Description.  (l)(ii)}  The  formula 
does  not  apply  for  the  hfe  of  the 
contract  U  is  used  to  fix  the  firm  target 
profit  for  the  contract  To  provide  an 
incentive  consistent  with  the 
circumstances,  the  formula  should 
reflect  the  relative  risk  involved  in 
establishing  an  incentive  arrangement 
where  cost  and  pricing  biformatf  on  were 
not  sufficient  to  permit  the  negotiation 
of  firm  targets  at  the  outset 

216.403-70    nxcd-price  contracts  with 
award  fees. 

Award  fee  provisions  may  be  nsed  in 
fixed  price  contracts  as  provided  in 
216.47a 

216.404    Cost-reimbursement  incentive 
contracts. 

216.404-1    Coet-phis-lncentlve-fee 
contracts. 

(b)  Application. 

(3)  Give  appropriate  weight  to  basic 
acquisition  objectives  in  negotiating  the 
range  of  fee  and  the  fee  adjustment 
formula.  For  example — 

(A)  In  an  initial  product  development 
contract,  if  may  be  appropriate  to 
provide  Ux  relatively  small  adjustments 
in  fee  tied  to  the  cost  incentive  feature, 
hot  provide  for  significant  adjustments  if 
the  ccHitractor  meets  or  surpasses 
performance  targets. 

(B)  In  subsequent  development  and 
test  contracts,  it  may  be  appropriate  to 
negotiate  an  incentive  formula  tied 
primarily  to  the  contractor's  success  in 
controlling  costs. 

216.404-2    Cest-f>ius-a«vard-fee  contracts. 

(a)  Description,  (i)  Normally,  award 
fee  is  not  earned  when  the  fee- 


determining  official  has  determined  that 
contractor  performance  has  been 
submarginal  or  unsatisfactory. 

(ii)  The  basis  for  all  award  fee 
determinations  shall  be  documented  in 
the  contract  file. 

(b)  Application.  (IJ  The  cost-plus- 
award-fee  (CPAF)  contract  is  also 
suitable  for  level  of  effort  contracts 
where  mission  feasibility  is  established 
but  measurement  of  achievement  must 
be  by  subjective  evaluation  rather  than 
objective  measurement  See  Table  19-1, 
Performance  Evaluation  Criteria,  for 
sample  performance  evaluation  criteria 
and  Table  16-2,  Contractor  Performance 
Evaluation  Report,  for  a  sample 
evaluation  report. 

(2)  The  contracting  activity  may — 

(A)  Establish  a  board  to — 

(1)  Evaluate  the  contractor's 
performance;  and 

(2)  Determine  the  amount  of  the 
award  or  recommend  an  amount  to  the 
contracting  officer. 

(B]  Afford  the  contractor  an 
opportunity  to  present  Information  on  its 
own  behalf. 

(c)  Limitations.  The  CPAF  contract 
shall  not  be  used — 

(i)  To  avoid — 

(A)  Establishing  CPFF  contracts  when 
the  criteria  for  CPFF  contracts  apply,  or 

(6)  Developing  objective  targets  so  a 
CPIF  contract  can  be  used. 

(ii)  For  either  engineering 
development  or  operational  system 
development  acquisitions  which  have 
specifications  suitable  for  simultaneous 
research  and  development  and 
production,  except  a  CPAF  contract  may 
be  used  for  individual  engineering 
development  or  operational  system 
development  acquisitions  ancillary  to 


the  development  of  a  major  weapon 
system  or  equipment  where — 

(A)  It  is  more  advantageous;  and 

(B)  The  purpose  of  the  acquisition  is 
clearly  to  determine  or  solve  specific 
problems  associated  with  the  major 
weapon  system  or  equipment 

(2){A)  Do  not  apply  the  weighted 
guidelines  method  to  CPAF  contracts  for 
either  the  base  (fixed)  fee  or  the  award 
fee. 

(B)  The  base  fee  shall  not  exceed 
three  percent  of  the  estimated  cost  of 
the  contract  exclusive  of  the  fee. 

216.470    Other  sppiications  of  swsrd  fees. 

The  "award  amount"  portion  of  the 
fee  may  be  used  in  other  types  of 
contracts  under  the  following 
conditions — 

(1)  The  Government  wishes  to 
motivate  and  reward  a  contractor  for 
management  performance  in  areas 
which  cannot  be  measured  objectively 
and  where  normal  incentive  provisions 
cannot  be  used.  For  example,  logistics 
support  quality,  timeliness,  ingenuity, 
and  cost  effectiveness  are  areas  under 
the  control  of  management  which  ntay 
be  susceptible  only  to  subjective 
measurement  and  evaluation. 

(2)  The  "base  fee"  (fixed  amount 
portion)  is  not  used. 

(3)  The  chief  of  the  contracting  office 
approves  the  use  of  the  "award 
amount" 

(4)  An  award  review  board  and 
procedures  are  established  for  conduct 
of  the  evehration. 

(5)  The  administrative  costs  of 
evaluation  do  not  exceed  the  expected 
benefits. 


Table  16-t.— Performance  Evaluatkji*  CmrERM 


A— Time  of  OcNwory., 


(A-1)  Adherence  to 
plan  schedule. 


(A-2)  Action  on 
Anticipated  delays. 


(A-3)Plan 
Maintenance. 


SutjfTierginet 


Consistcmtty  late  on 
20%  o<p*an«. 


Does  not  expose 
changes  or  resolve 
them  as  soon  as 
recognized. 


Does  not  complete 
interrelated  systems 
studies  concurrently. 


Marginal 


Late  on  10%  plans 
w/o  prior 
agreement 


Exposes  char>ges 
but  Is  dilatory  In 
resolution  on  plans. 


System  studies 
completed  but 
constr  plan 
changes  delayed. 


Good 


Occasional  plan  lata 
w/o  jusi^leatiort. 


Anticipates  changes, 
advise  Shipyard 
but  misses 
completior>  o( 
design  plans  10%. 

Major  ¥»ork  plans 
coordinated  in  time 
to  meet  production 
schedules. 


Very  good 


Meets  plan  schedule. 


Keeps  Yard  posted 
on  delays. 
rasotMS 

iiKlependently  on 
plans 

Design  changes  trom 
studies  and 
mierrettted  plans 
issued  m  sms  to 
meet  product 


Excelleni 


OaHvars  an  plans  on 
schedule  &  meets 


paQuirenients  ort 

Antldpates  in  good 
iKTie,  advises 
Shipyard,  resolves 
Independently  arx) 
maets  production 
schedule. 

Deayi  changes, 
studies  reso^'ed 
and  leal  data 
wsued  ahead  oi 


h 
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Table  16-1.— Performance  Evaluation  Criteria— Continued 


B— Qualrty  of  Worts ... 


(B-1)Wort« 
Appearance 


(B-2)  Thoroughness 
and  Accuracy  o< 
Worte 


(B-3)  Engineerirtg 
Competence. 


Submarginal 


C — Effectiveness  in 
Controthng  and/ or 
Reduang  Costs. 


(B-4)  Liaison 
Effectiveness 


(8-5)  kxlependence 
and  Initiative. 


(C-n  Utilization  of 
Personnel. 


(C-2)  Control  Direct 
Charges  (Except 
Labor). 


(C-3)  Performance 
to  Cost  Estimate. 


25%  dwgs.  not 
compatible  with 
Shipyard  repra 
processes  and  usa 


Is  brief  on  plans 
terxling  to  leave 
questionable 
situations  for 
Shipyard  to  resolve. 

Tendericy  to  follow 
past  practice  with  no 
variation  to  meet 
reqmts.  job  in  hand. 


Indifferent  to 
requirements  of 
associated  activities, 
related  systems,  and 
Shipyard  advice. 


Mwginai 


Constarrt  surveillance 
req'd  to  keep  job 
from  sUpping—assign 
to  lowpnority  to 
satisfy  needs. 


Planning  of  work  left  to 
designers  on  drafting 
boards. 


Expenditures  not 
controlled  for 

services. 


Does  not  meet  cost 
estimate  for  original 
work  or  ctianges 
30%  time. 


20%  not  compatible 
with  Shipyard 
repro.  processes 
and  use. 


Mas  folk>wed 
guidance,  type  and 
standard  dwgs. 


Adequate  engrg.  to 
use  ft  adapt 
existing  designs  to 
suit  job  on  hand 
for  routine  work. 


Satisfactory  but 
deperxlent  on 
Shipyard  to  force 
resolution  of 
prot)lems  without 
constructive 
recommendations 
to  subcontr.  or 
verxlors. 


Requires  occasional 
prodding  to  stay 
on  schedule  ft 
expects  Shipyard 
resolution  of  most 
problems. 

Supervision  seta  ft 
reviews  goals  for 
designers. 


Expenditures 
reviewed 
occasionally  by 
supervisioa 

Does  not  meet  cost 
estimate  for 
original  work  or 
changes  20%  time. 


Good 


10%  not  compatible 
with  Shipyard 
repra  processes 
arx)  use. 


Has  folk>wcd 
guidance,  type  and 
standard  dwgs. 
questioning  and 
resolving  doubtful 
areas. 

Engineered  to  satisfy 
specs.,  gukjance 
plans  and  material 
provided. 


Maintains  normal 
contact  with 
associated 
activities 
depending  on 
Shipyard  for 
problems  requiring 
military  resolutioa 


Normal  interest  and 

desire  to  provide 

workable  plar>s 

wrth  average 

assistance  ft 

direction  by 

Shipyard. 
System  plann<r>g  by 

supervisory, 

persorwiel,  studies 

checked  by 

er>gineers. 
Direct  charges  set  ft 

accounted  for  on 

each  work 

package. 

Exceeds  onginal  est 
on  change  orders 
10%  time  and 
meets  onginal 
design  costa. 


Very  good 


0%  dwgs.  prepared 
by  Des.  agent  not 
compatible  with 
Shipyard  repro. 
processes  and  use. 


Work  complete  with 

notes  and 

thorough 

explanations  for 

antk^pated 

questk>nable  areas. 
Displays  excellent 

knowledge  of 

constr.  reqmts. 

coraidering 

systems  aspect, 

cosL  shop 

capabilities  and 

procurement 

prot>lems. 
Maintains 

irxlependent 

contact  with  all 

associated 

activities,  keeping 

them  informed  to 

produce 

compatitile  design 

with  Uttle 

assistance  for 

Yard 
Complete  ft  accurate 

jot).  Free  of 

incompatitxiities 

with  little  or  no 

direction  by 

Shipyard. 

Design  parameters 
established  t>y 
system  engkiaert 
ft  hekj  in  detion 
plans. 

Provkles  servk;es  as 
part  of  normal 
design  functk>n 
w/o  extra  cturges. 

Exceeds  original  est 
on  ctiange  orders 
5%  time. 


ExceHertt 


0%  dwgs.  presented 
ind.  Des.  agent 
vendors,  subcomr. 
not  compatit>le 
with  Shipyard 
repro.  processes 
and  use. 

Wort(  of  highest 
caliber 

Incorporating  all 
pertinent  data 
required  including 
related  actnnties. 

Exceptxxwl 
knowledge  of 
Naval  shipwork  ft 
adaptability  to 
work  process 
irxxxporating 
knoMTledge  of 
future  plannir>g  in 
Design. 

Maintains  expert 
contact,  keeping 
Yard  informed, 
obtaining  info  from 
equip.,  supplies 
w/o  prompting  t>y 
Shipyard. 


Oevek)ps  complete 
and  accurate 
plarts,  seeks  out 
problem  areas  and 
resolves  with 
assoc.  act  ahead 
of  schedule. 

Mods,  to  design 
plar>s  limited  to 
less  than  5%  as 
result  lack  engrg. 
system  conflation. 

No  cost  overrurfs  on 
original  esbmates 
absorbs  service 
demands  t>y 
Shipyard. 

Never  exceeds 
estimates  of 
onginal  package  or 
change  orders. 


Table  16-2.— Contractor  Performance  Evaluation  Report 


^tegory 


Criteria 


Rating 


Item  factor 


Evaluatkin 
rating 


Category 
(actor 


Effidancy 
rtfing 


TIME  OF  DELIVERY 

A-1  Adherence  to  Plan  Schedule.. 
A-2  Action  on  Anticipated  Delays.. 

A-3  Plan  Maintenance...- „ 

Total  Item  Weighed  Rabng 

QUALITY  OF  WORK „... 

B-1  Worts  Appearance . 


B-2  Thoroughness  and  Accuracy  of  Wortt 

B-3  Engineenng  Competence ..._ .'.„ 

&-«  Liaison  EHecttveness __„_ 

B-5  lrxlependerx:e  and  Initiative „ 

Total  Item  Weighed  Rating 

EFFECTIVENESS   IN   CONTROLLING  AND/OR 

INQCOST& 
C-1  Utilization  of  Personnel. 


REDUC- 


C-2  Control  of  all  Direct  Charges  Other  than  Labor. 
C-3  Parlormance  to  Cost  Estimata „ 


.40 


X 

.30      » 

X 

.30      . 

X 

IS      > 

X 

30      . 

X 

.20     . 

X 

IS      . 

X 

.20      . 

X 

30      > 

X 

JO     . 

X 

.40     . 

.30 


.40 


Tai 


Category 


Total  Hem  Weighed  P 
TOTAL  WEIGHED  RATINGt 
Rated  by: 
Signatureis):      { | 

Ratings— ExceHent  Wary  good;  G< 

Pwtod  c*  1» 

Contract  Nwnbw 

Contractor 

Pate  of  Report 

PNS  Tect^ical  Monitor/s 

NdK  Provide  supporting  data  an« 


Subpart  216.5— lnd«finit«-Oa 
Contracts 

216.501    OcfMral. 

(a)(i)  For  itema  with  •  sbetf- 
than  e  months,  consider  the  ui 
indefinite  delivery  type  contre 
orders  to  be  placed  either — 

(A)  Directly  by  the  users;  or 

(B)  by  central  purchasing  of 
deliveries  direct  to  users. 

(ii)  Whenever  an  indefinite 
contract  is  issued,  the  issuing 
must  furnish  all  ordering  offici 
sufficient  information  for  the  < 
office  to  complete  its  contract 
responsibilities  under  204.87(^ 
data  must  be  furnished  to  the 
activity  In  sufficient  time  for  tl 
to  prepare  its  report  for  the  ac 
within  3  working  days  of  the  o 

216.50S    CoMrad  ctMieML 

(d)  If  the  contract  is  for  the 
preparation  of  personal  propei 
shipment  or  storage  (see  247  J! 
substitute  paragraph  (f)  at  252 
Requirements,  for  paragraph  (I 
clause  at  FAR  5Z216-21.  Requ 

210.508    OrderlnQ. 

Orders  placed  under  indefin 
delivery  contracts  taay  b«  issu 
Form  1155,  Order  for  Supplies 
Services. 

Subpart  216.6— Tlm«-And-Ma 
Labor4k>ur,  and  Lattar  Conti 

216.603    utter  contracts. 


216.603-9 

See  subpart  21774  for  additi 
limitations  on  the  use  of  letter 


216.603-4    Contract « 

(b](2]  Use  the  clause  at  FAR 
Limitation  of  Government  Lial 
all  imdefinitized  ccmtract  actio 
(UGAa)  (see  subpart  21774), 
solicitations  associated  wi^  U 
basic  ordering  agreements 
contemplating  the  itse  of  undd 
orders. 


II 
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;  Evaluation  Criteria— Contirxjed 
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indent  on 
yard  to  force 

lutKK)  0< 

^ems  without 
itructivo 
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ss  occasional 
ding  to  Stay 
chedule  & 
icts  Shipyard 
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lems. 
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jners. 


litures 
wed 

sjonally  by 
onswa 

ot  meet  cost 
vate  for 
Ml  work  or 
ges  20%  time. 


Qood 


10%  not  compatit>le 
with  Stiipyard 
repra  processes 
and  use. 


Has  followed 
guidance,  type  and 
standard  dwgs. 
questiorvng  and 
resolving  doubtful 
areas. 

Erigineered  to  satisfy 
specs.,  guidance 
(^ns  and  material 
provided. 


Maintains  normal 
contact  with 
associated 
activities 
depending  on 
Shipyard  for 
problems  requiring 
military  resolutioa 


Normal  interest  and 

desire  to  provide 

workable  plans 

with  average 

assistance  & 

direction  by 

Shipyard. 
System  planning  by 

supervisory, 

persorwiei,  studies 

ct>eckedby 

engineers. 
Direct  charges  set  A 

accounted  for  on 

each  work 

package. 

Exceeds  ongiruri  est 
on  change  orders 
10%  time  and 
meets  onginal 
design  costs. 


Very  good 


0%  dwgs.  prepared 
by  Des.  agent  not 
compatible  wnth 
Shipyard  repro. 
processes  and  use. 


Work  complete  with 

notes  and 

thorough 

explanaliorw  for 

antKipated 

questionable  areas. 
Displays  excellent 

knowledge  of 

constr.  reqmts. 

cortskjering 

systems  aspect. 

cost,  shop 

capabilities  arxl 

procurement 

problems. 
Maintains 

Irxlependent 

contact  with  all 

associated 

activities,  keepirtg 

them  informed  to 

produce 

compatit}ie  design 

with  little 

assistance  for 

Yard. 
Complete  A  accurate 

job.  Free  of 

incompatibilities 

with  Ittte  or  no 

direction  by 

Shipyard. 

Design  parameters 
established  by 
system  artgineers 
A  heM  in  design 
plans. 

Prtjvkies  servk^s  as 
part  of  normal 
design  functk>n 
w/o  extra  cfurgea. 

Exceeds  original  est 
on  ctiange  orders 
5%  time. 


ExcoMont 


0%  dwgs.  presented 
Ind.  Des.  agent 
vendors,  subcontr 
r>ot  compatit>le 
with  Shipyard 
repro.  processes 
and  use. 

Work  of  highest 
caliber 

Irxxxporating  all 
pertinent  data 
required  inckjdir>g 
related  activities. 

ExceptkM^ 
knowledge  of 
Naval  shipwork  A 
adaptability  to 
work  process 
irxxxporating 
knowledge  of 
future  planning  In 
Desiga 

Maintains  expert 
contact  keeplrtg 
Yard  informed, 
obtaining  info  from 
equip.,  supplies 
w/o  prompting  by 
Shipyard. 


Develops  complete 
and  accurate 
plans,  seeks  out 
problem  areas  and 
resolves  with 
assoc.  act  ahead 
of  schedule. 

Mods,  to  design 
ptam  kmited  to 
less  than  5%  as 
result  lack  engrg. 
system  correlatk>n. 

No  cost  overrur>s  on 
origmaJ  esbmates 
absorbs  service 
demands  by 
Shipyard. 

Never  exceeds 
estimates  of 
onginal  package  or 
change  orders. 


ERFORMANCE  EVALUATION  REPORT 


ing 


Item  factor 
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rating 


Category 
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Efficiency 
rating 


X 
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X 
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X 
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X 
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X 

.30     - 

X 
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X 

.15     » 

X 

.20     » 

X 

.30     > 

X 

.30     =. 

X 

.40     . 
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Table  16-2.— Contractor  Performance  Evaluation  Report— ConOnued 


Category 


Crflena 


Rating 


Item  Csdor 


rating 


Total  Item  Weighed  Rating.. 
total  WEIGHED  RATTfg& 
RaMdby: 
Signature(s):      1 1 


JO     - 


P*«no»-Excrtlert:  V*ry  gootf.  Good;  Marginai;  Submwginal; 

ConMct  Numbsf 

Contractor 

Date  of  Report 

PNS  Techtcal  Monitor/s 

NdK  Provide  supporting  daU  and/or  iusiifieatkin  for  batow 


Subpart  21&5—lnd«finit«-Oellv«ry 
Contracts   i 

216.501    OcfMral. 

(aKi)  For  items  witlt  s  sbetf-life  of  less 
titan  e  montiis,  consider  the  use  of 
indefinite  delivery  type  contracts  witli 
orders  to  be  placed  either — 

(A)  Directly  by  tlie  tisers;  or 

(B)  by  central  purchasing  offices  with 
deliveries  direct  to  nsers. 

(ii)  Whenerer  an  indefinite  delivery 
contract  is  issued,  tlie  issuing  ofTice 
must  famish  all  ordering  offices 
sufficient  information  for  the  ordering 
office  to  complete  its  contract  reporting 
responsibilities  under  204.670-2.  This 
data  must  be  furnished  to  the  ordering 
activity  in  sufficient  time  for  the  acthrity 
to  prepare  its  report  for  the  action 
within  3  working  days  of  the  order. 

21«.S0S    Contract  ct«MML 

(d)  If  the  contract  is  for  the 
preparation  of  personal  property  for 
shipment  or  storage  (see  247.271-4), 
substitute  paragraph  (f)  at  252.247-7tn6, 
Requirements,  ior  paragraph  [f]  of  the 
clause  at  FAR  52.219-21,  Requirements. 

216.S06    Ontertno. 

Orders  placed  under  indefinite 
delivery  contracts  may  be  issued  on  DD 
Form  1155,  Order  for  Supplies  or 
Services. 

Subpart  216.6— TIma-And-Matariala, 
Labor-Hour,  and  Lattar  Contracta 

216.603    Lttw  contracts. 


216.603-» 

See  subpart  2177€  for  additional 
limitations  on  die  use  of  letter  contracts. 

216.603-4    Contract  ciauMS. 

(b)(2]  Use  the  clause  at  FAR  52.216-24. 
Limitation  of  Government  Liability,  in 
all  nndefinilized  contract  actions 
(UCAs)  (see  subpart  21774), 
solicitations  associated  widi  UCAs,  and 
basic  ordering  agreements 
contemplating  the  use  of  undefmitized 
orders. 


or  oiArtiKidlng  Itawi  ratings. 


(3)  Use  a  clause  substantially  the 
same  as  the  clause  at  FAR  52.216-25, 
Contract  Definitizatioo,  in  all 
solicitations  and  contracts  when  an 
undefinitized  contract  action  (see 
subpart  21774)  is  contemplated.  If 
necessary,  change  the  term  "letter 
contract"  to  a  term  that  describes  the 
particular  imdefinitized  action,  e.g.. 
order.  Use  Alternate  I  only  for  letter 
contracts. 

Sut>part  216.7— Agraamants 

216.703    Baalc  ordaring  agrsatnsnts. 

(c)  Limitations.  The  period  during 
which  orders  may  be  placed  against  a 
basic  ordering  agreement  may  not 
exceed  3  years.  The  contracting  officer, 
with  the  approval  of  the  chief  of  the 
contracting  office,  may  grant  extensions 
for  up  to  2  years.  No  single  extension 
shall  exceed  1  year. 

(d)  Orders,  (i)  The  contracting  officer 
issuing  an  order  under  a  basic  ordering 
agreement  shall  be  responsible  for 
ensuring  compliance  with  the  provisions 
and  limitations  of  this  section. 

(ii)  Individual  orders  luider  a  basic 
ordering  agreement  shall  be  individually 
closed  following  completion  of  the 
orders  (see  FAR  4.804). 

(l)(iii)  The  office  issuing  the 
agreement  shall  furnish  all  authorized 
ordering  offices  sufficient  information 
for  the  ordering  office  to  complete  its 
contract  reporting  responsibilities  tmder 
204.670-2  or,  in  the  case  of  civilian 
agencies,  the  Federal  I^ocurement  Data 
System  reporting  requirement.  Data 
furnished  to  civilian  agencies  must 
contain  uncoded  information  about  the 
data  elements  and  the  meanings  of  the 
codes  to  permit  these  users  to  translate 
the  data  into  the  federal  format.  This 
data  must  be  furnished  to  the  ordering 
activity  in  sufficient  time  for  the  activity 
to  prepare  its  report  for  the  action 
within  3  working  days  of  the  order. 

(2)(i)  Any  activity  listed  in  the 
agreement  may  issue  orders  on  DD  Form 
1155,  Order  for  Supplies  or  Services,  or 
Standard  Form  28,  Award/Contract 


(3)  Incentive  provisions  consistent 
with  this  part  are  permitted. 

PART  217— SPECIAL  COHrTTtACTING 
METHODS 

Sec. 

Subpart  217.1— MutMyaar  Centractiiia 

217.102  PoNcy. 
217.102-2    General 

217.103  Proccduras. 
217.103-1     General. 

Subpart  2l7J—Optlana 

217.202    Use  of  options. 

217.208    SoMcitstVm  provisions  and  contract 

clauses. 
217.206-70    Additional  datises. 

Subpart  217.1    Leader  Company 
Contracting 

217.401    GeneraL 

Subpart  217.5    Irneragency  Ac«nrtsWon« 
Undar  the  Economy  Act 

217.502  General. 

217.503  Detennination  rvqtiiretnents. 
217J04    Ordering  procedures. 

Subpart  217.6    Manapsmant  and  Operating 
Contracts 

217.600    Scope  of  subpart. 

Sut>part  217.70— Exchange  of  Parsooal 
Property 

217.7000  Scope  at  subpart. 

217.7001  Defuiitions. 

217.7002  Policy. 

217.7003  Purchase  reqtMst 

217.7004  Solicitation  and  award. 

217.7005  Solicitation  provision. 

Subpart  217.71— Master  Agrsawisnt  tar 
Repair  and  Alteration  of  Vessels 

217.7M0    Scope  of  subpart 

217.7101  Definitions. 

217.7102  General. 

217.7103  Procedures. 
217.7103-1    Content  and  format 
217.7103-2    Period  of  agr^empnt 
217.7103-4    SoHdtationa  for  job  orders. 
217.7103-4    Award  of  a  job  order. 
217.7103-5    Emergency  work. 
217.7103-e    Repair  costs  not  readily 

ascertainable. 
217.7103-7    Modification  of  master 
agreements. 

217.7104  Contract  cImmcs. 
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Subpart  217.72— Bakery  and  Dairy  Products 

.  217.7200    Scope. 
217.720t    Contract  requirements  for  dairy 
products. 

217.7202  Contract  type. 

217.7203  Contract  clauses. 

Subpart  217.7a-ldentmcation  of  SourcM 
of  Supply 

217.7300  Scope. 

217.7301  Policy. 

217.7302  Procedures. 

217.7303  Solicitation  provision. 

Subpart  217.74— Undafinlttzad  Contract 
Action* 

217.7400  Scope 

217.7401  Definitions. 

217.7402  Exceptions. 

217.7403  Policy. 

217.7404  Limitations. 
217.7404-1    Authorization. 
217.7404-2    Price  ceiling. 
217.7404-3    Definitization  schedule. 
217.7404-4    Limitation  on  expenditures. 
217.7404-5    Exception  for  Initial  spares. 
217.7404-6    Allowable  profit 

217.7405  Contract  clause. 

Subpart  217.75— Acquisition  of 
Replenishment  Parts 

217.7500  Scope  of  subpart. 

217.7501  General. 

217.7502  Spares  acquisition  integrated  *vith 
production  (SAIP). 

217.7503  Acquisition  of  parts  when  data  is 
not  available. 

217.7504  Limitations  on  price  increases. 

Subpart  217.76-Contracts  wWi 
Provisioning  Requirements 

217.7600    Scope  of  subpart 
217.7e01    Definitions. 

217.7602  Contracting  requirements. 
217.7602-1  Contractual  provisions. 
217.7602-2    Issuance  of  provisioned  items 

orders. 

217.7603  Contract  administration 
requirements. 

217.76(»-1    Provisioning  conferences. 
217.7803-2    Contract  administration  office 

monitoring. 
217.7603-3    Negotiating  and  executing 

supplemental  agreements. 

Subpart  217.77— Over  and  Above  Work 

217.7700  Scope  of  subpart 

217.7701  Procedures. 

217.7702  Contract  clause. 

Authority:  5  U.S.C.  301. 10  U.S.C  2202,  DoD 
Directive  5000.35,  FAR  subpart  lA 

Subpart  217.1-4luitiyear  Contracting 
217.t02    Policy. 

217.102-2    Qen««L 

(b)  The  applicable  program  year  is 
that  shown  in  the  DoD  Future  Years 
Defense  Program. 

217.103    Procedures. 

217.103-1    General. 

(a)  Criteria.  10  U5.C.  2306(h)  and 
annual  DoD  authorization  and 


appropriations  acts  have  established  the 
following  additional  criteria: 

(i)  The  use  of  such  a  contract  will 
promote  the  national  security  of  the 
United  States  (10  U.S.C.  2306(h)(1)). 

(ii)  The  contract  provides  for  a 
production  rate  at  not  less  than 
minimum  economic  production  rates 
^ven  the  existing  tooling  and  facilities 
(10  U.S.C.  2306(h)(9)); 

(iii)  The  economic  order  quantity  of 
the  advance  acquisition  which  precedes 
the  multiyear  acquisition  is  funded  at 
least  to  the  limits  of  the  Government's 
liability  (section  9021.  Pub.  L 101-165). 

(b)  Limitations. 

(i)  Public  Law  90-378  (10  U.S.C. 
2306(g)). 

(A)  DoD  may  enter  into  multiyear 
acquisitions  for  the  following  services 
(and  items  of  supply  relating  to  such 
services),  even  though  funds  are  limited 
by  statute  to  obligation  during  the  fiscal 
year  in  which  the  contract  is  executed: 

[1]  Operation,  maintenance,  and 
support  of  facilities  and  installations; 

[2]  Maintenance  or  modification  of 
aircraft  ships,  vehicles,  and  other  highly 
complex  military  equipment; 

\3)  Specialized  training  requiring  high 
quality  instructor  skills  (e.g.,  training  for 
pilots  and  other  aircrew  members  or 
foreign  language  training);  and 

[4)  Base  services  (e.g.,  ground 
maintenance,  in-plane  refueling,  bus 
transportation,  and  refuse  collection  and 
disposal). 

(B)  This  authority  may  be  used  as  long 
as  the  contract — 

[1)  Does  not  extend  beyond  five  years; 

(2)  Complies  with  FAR  17.101  through 
17.105;  and 

[3]  Performance  years  do  not  extend 
beyond  the  end  of  any  fiscal  year, 
(ii)  Section  512  of  Public  Law  91-142. 

(A)  DoD  may  enter  into  multiyear 
acquisitions  for  supphes  and  services 
required  for  maintenance  and  operation 
of  family  housing  even  though  funds 
would  otherwise  be  available  only 
within  the  fiscal  year  for  which 
appropriated. 

(B)  This  authority  may  be  used  as  loiTg 
as  the  contract — 

[1)  Does  not  extend  beyond  four 
years; 

[2)  Complies  with  FAR  17.101  through 
17.105:  and 

[3]  Performance  years  do  not  extend 
beyond  the  end  of  any  fiscal  year, 

(iii)  Award  of  a  multiyear  contract  for 
services  requires  a  written 
determination  by  the  head  of  the 
contracting  activity  (10  U.S.C.  2306(g)(1)) 
that— 

(A)  There  will  be  a  continuing  need 
for  the  services  and  incidental  supplies: 

(B)  Furnishing  the  services  and 
incidental  supplies  will  require — 


[1)  A  substantial  initial  investment  in 
plant  or  equipment; 

[2]  The  upfront  commitment  of 
substantial  financial  resources  for  the 
assembly,  training  or  transportation  of  a 
specialized  work  force;  or 

(J)  Other  substantial  startup  costs; 
and 

(C)  Using  a  multiyear  contract  will  be 
in  the  best  interest  of  the  United  States 
by  encouraging  effective  competition 
and  promoting  economical  business 
operations. 

(iv)  The  appropriate  Secretary  must 
provide  a  30-day  advance  notification  to 
the  Committees  on  Appropriations  and 
Armed  Services  of  the  House  of 
Representatives  and  the  Senate  before 
the  award  of  any — 

(A)  Multiyear  contract  that  contains  a 
cancellation  ceiling  in  excess  of  $100 
million  (10  U.S.C.  2306(h)(3)); 

(B)  Multiyear  contract  that  provides 
for  economic  order  quantity  purchases 
in  excess  of  $20  million  in  any  year 
(section  9021,  Pub.  L  101-165); 

(C)  Multiyear  contract  that  includes 
an  unfunded  contingent  liability  in 
excess  of  $20  million  (section  9021,  Pub. 
L.  101-165);  or 

(D)  Contract  for  advance  procurement 
leading  to  a  multiyear  contract  with  an 
economic  order  quantity  prociu^ment  in 
excess  of  $20  million  in  any  year 
(section  9021,  Pub.  L.  101-165). 

(v)  Departments/agencies  shall 
establish  reporting  procedures  to  meet 
the  requirements  of  paragraph  (b)(iv)  of 
this  subsection.  Submit  copies  of  the 
notifications  to  the  Under  Secretary  of 
Defense  (Acquisition),  Director  of 
Defense  Procurement  (USD(A)DP)  and 
the  Deputy  Assistant  Secretary  of 
Defense  (Comptroller)  (Program/Budget) 
(OASD(C)(P/B)). 

(vi)  Do  not  initiate  a  multiyear 
contract — 

(A)  In  excess  of  $500  million  for  any 
system  or  component  thereof  unless — 

(7)  Specifically  provided  for  in  a  DOD 
appropriation  act  (section  9021.  Pub.  L  " 
101-165);  and 

(2)  The  Secretary  of  Defense  certifies 
to  Congress  that  the  current  Future 
Years  Defense  Program  fully  funds  the 
support  costs  associated  with  the 
multiyear  program.  Forward 
dociunentation  to  support  this 
certification  to  the  Under  Secretary  of 
Defense  (Acquisition),  Director  of 
Defense  Procurement. 

(B)  Without  using  present  value 
analysis  to  determine  the  lowest  cost  to 
the  Government  of  a  multiyear  contract 
compared  to  annual  contracts  (section 
9021,  Pub.  L  101-165). 

(vii)  Do  not  terminate  a  multiyear 
contract  under  a  program  approved  by 


Federal  Registe: 

Congress  without  providing  a 
advance  notification  to  the  Co 
on  Appropriations  and  Armed 
of  the  House  of  Representativj 
Senate  (section  9021,  Pub.  L.  1( 
(viii)  The  Secretary  of  Defer 
ask  Congress  for  relief  from  ar 
conditions  established  by  law 
particular  procurement  progra 
U.S.C.  2306(h)(ll)). 

(A)  A  request  for  relief  from 
requirement  to  achieve  specifi 
savings  may  be  made  if  it  app< 
negotiations  with  the  contract( 
such  savings  cannot  be  achiev 
that  substantial  savings  could 
nevertheless  be  achieved  by  u 
multiyear  contract. 

(B)  Include  in  such  request  d 
concerning  the  reasons  for  req 
use  of  a  multiyear  contract  as 
details  about  the  negotiated  cc 
terms  and  conditions. 

(C)  Forward  supporting 
documentation  to  the  Under  S< 
Defense  (Acquisition),  Directo: 
Defense  Procurement. 

(ix)  Departments/agencies  a 
comply  with  any  other  restrict 
notification  requirements  conti 
a.'mual  authorization  or  appro] 
nets. 

(d)  Cancellation.  Slate  canci 
ceilings  in  the  schedule  as  a  nc 
exceed  amount. 

Subpart  217.2— Options 

217.202    Use  of  options. 

(1)  Options  may  be  used  for 
military  sales  requirements. 

(2)  Consider  use  of  surge  opt 
support  the  Industrial  Preparec 
Production  Planning  program  ( 
subpart  208.72).  A  surge  option 
the  Government,  prior  to  final 
to— 

(i)  Accelerate  the  contractor 
production  rate  in  accordance 
surge  production  plan  or  a  deli 
schedule  provided  by  the  conti 
under  the  terms  of  the  contraci 

(ii)  Purchase  additional  quar 
supplies  or  services. 

217.208    Solicitation  provisions  i 
contract  clauses. 

Sealed  bid  solicitations  shall 
include  provisions  for  evaluati 
options  unless  the  contracting 
determines  that  there  is  a  reasi 
likelihood  that  the  options  will 
exercised  (10  U.S.C.  2301(a)(7)] 
limitation  also  applies  to  seale 
solicitations  for  the  contracts  e 
by  FAR  17.200. 

217.208-70    Addlttonal  clauses, 
(a)  Use  the  clause  at  252.217- 
Exercise  of  Option  to  Fulfill  Fo 


gdnesday,  July  31.  1991  /  Rules  and  Regxilations 


Tederal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulationa         36347 


icts  have  established  the 

3nal  criteria: 

such  a  contract  will 

onal  security  of  the 

3  U.S.C.  2306(h)(1)). 

ct  provides  for  a 

at  not  less  than 

nic  production  rates 

g  tooling  and  facilities 

|)(9)): 

mic  order  quantity  of 

uisition  which  precedes 

quisition  is  funded  at 

B  of  the  Government's 

9021,  Pub.  L  101-165). 

90-378  (10  U.S.C. 

mter  into  multiyear 
ihe  following  services 
)ply  relating  to  such 
lough  funds  are  limited 
igation  during  the  fiscal 
i  contract  is  executed: 
maintenance,  and 
ies  and  installations; 
:e  or  modification  of 
ihicles,  and  other  highly 

equipment; 

training  requiring  high 
r  skills  (e.g.,  training  for 
iircrew  members  or 
training);  and 
es  (e.g.,  ground 
plane  refueling,  bus 
ad  refuse  collection  and 

ity  may  be  used  as  long 

;tend  beyond  five  years; 
ith  FAR  17.101  through 

e  years  do  not  extend 
if  any  fiscal  year, 
of  Public  Law  91-142. 
?nter  into  multiyear 
uppiies  and  services 
itenance  and  operation 
;  even  though  funds 
be  available  only 
^rear  for  which 

ity  may  be  used  as  loilg 

tend  beyond  four 

ith  FAR  17.101  through 

i  years  do  not  extend 

f  any  fiscal  year. 

I  multiyear  contract  for 

a  written 

the  head  of  the 

ty  (10  U.S.C.  2306(g)(1)) 

}e  a  continuing  need 
nd  incidental  supplies; 
he  services  and 
(8  will  require — 


(1)  A  substantial  initial  investment  in 
plant  or  equipment; 

(2)  The  upfiY>nt  commitment  of 
substantial  financial  resources  for  the 
assembly,  training  or  transportation  of  a 
specialized  work  force;  or 

(J)  Other  substantial  startup  costs; 
and 

(C)  Using  a  multiyear  contract  will  be 
in  the  best  interest  of  the  United  States 
by  encouraging  effective  competition 
and  promoting  economical  business 
operations. 

(iv)  The  appropriate  Secretary  must 
provide  a  30-day  advance  notification  to 
the  Committees  on  Appropriations  and 
Armed  Services  of  the  House  of 
Representatives  and  the  Senate  before 
the  award  of  any — 

(A)  Multiyear  contract  that  contains  a 
cancellation  ceiling  in  excess  of  $100 
million  (10  U.S.C.  2306(h)(3)); 

(B)  Multiyear  contract  that  provides 
for  economic  order  quantity  purchases 
in  excess  of  $20  million  in  any  year 
(section  9021,  Pub.  L  101-165); 

(C)  Multiyear  contract  that  includes 
an  unfunded  contingent  liability  in 
excess  of  $20  million  (section  9021.  Pub. 
L.  101-185);  or 

(D)  Contract  for  advance  procurement 
leading  to  a  multiyear  contract  with  an 
economic  order  quantity  procurement  in 
excess  of  $20  million  in  any  year 
(section  9021.  Pub.  L  101-165). 

(v)  Departments/agencies  shall 
establish  reporting  procedures  to  meet 
the  requirements  of  paragraph  (b)(iv)  of 
this  subsection.  Submit  copies  of  the 
notifications  to  the  Under  Secretary  of 
Defense  (Acquisition),  Director  of 
Defense  Proou^ment  (USD(A)DP)  and 
the  Deputy  Assistant  Secretary  of 
Defense  (Comptroller)  (Program/Budget) 
(OASD(C)(P/B)). 

(vi)  Do  not  initiate  a  multiyear 
contract — 

(A)  In  excess  of  $500  million  for  any 
system  or  component  thereof  unless — 

(7)  Specifically  provided  for  in  a  DOD 
appropriation  act  (section  9021,  Pub.  L 
101-165):  and 

(2)  The  Secretary  of  Defense  certifies 
to  Congress  that  the  current  Future 
Years  Defense  Program  fully  funds  the 
support  costs  associated  with  the 
multiyear  program.  Forward 
dociunentation  to  support  this 
certification  to  the  Under  Secretary  of 
Defense  (Acquisition),  Director  of 
Defense  Procurement. 

(B)  Without  using  present  value 
analysis  to  determine  the  lowest  cost  to 
the  Government  of  a  multiyear  contract 
compared  to  annual  contracts  (section 
9021,  Pub.  L  101-165). 

(vii)  Do  not  terminate  a  multiyear 
contract  under  a  program  approved  by 


Congress  without  providing  a  ten-day 
advance  notification  to  the  Committees 
on  Appropriations  and  Armed  Services 
of  the  House  of  Representatives  and  the 
Senate  (section  9021,  Pub.  L.  101-165). 
(viii)  The  Secretary  of  Defense  may 
ask  Congress  for  relief  from  any 
conditions  established  by  law  for  that 
particular  procurement  program  (10 
U.S.C.  2306(h)(ll)). 

(A)  A  request  for  relief  from  the 
requirement  to  achieve  specific  cost 
savings  may  be  made  if  it  appears,  after 
negotiations  with  the  contractors,  that 
such  savings  cannot  be  achieved,  but 
that  substantial  savings  could 
nevertheless  be  achieved  by  using  a 
multiyear  contract. 

(B)  Include  in  such  request  details 
concerning  the  reasons  for  requesting 
use  of  a  multiyear  contract  as  well  as 
details  about  the  negotiated  contract 
terms  and  conditions. 

(C)  Forward  supporting 
documentation  to  the  Under  Secretary  of 
Defense  (Acquisition),  Director  of 
Defense  Procurement. 

(ix)  Departments/agencies  also  must 
comply  with  any  other  restrictions  or 
notification  requirements  contained  in 
a.onual  authorization  or  appropriation 
nets. 

(d)  Cancellation.  Slate  cancellation 
ceilings  in  the  schedule  as  a  not-to- 
exceed  amount. 

Subpart  217.2— Options 

217.202    Um  of  options. 

(1)  Options  may  be  used  for  foreign 
military  sales  requirements. 

(2)  Consider  use  of  surge  options  to 
support  the  Industrial  Preparedness 
Production  Planning  program  (see 
subpart  208.72).  A  surge  option  allows 
the  Government,  prior  to  final  delivery, 
to— 

(i)  Accelerate  the  contractor's 
production  rate  in  accordance  with  a 
surge  production  plan  or  a  delivery 
schedule  provided  by  the  contractor 
under  the  terms  of  the  contract;  and 

(ii)  Purchase  additional  quantities  of 
supplies  or  services. 

217.208    Solicitation  provisions  and 
contract  clauses. 

Sealed  bid  solicitations  shall  not 
include  provisions  for  evaluations  of 
options  unless  the  contracting  officer 
determines  that  there  is  a  reasonable 
likelihood  that  the  options  will  be 
exercised  (10  U.S.C.  2301(a)(7)).  This 
limitation  also  applies  to  sealed  bid 
solicitations  for  the  contracts  excluded 
by  FAR  17.200. 

217.208-70    AddltionsI  clauses. 

(a)  Use  the  clause  at  252.217-7000, 
Exercise  of  Option  to  Fulfill  Foreign 


Military  Sales  Commitments,  when  an 
option  may  be  used  for  foreign  military 
sale  requirements. 

(1)  Use  Alternate  I  when  the  foreign 
military  sale  country  is  not  known  at  the 
time  of  solicitation  or  award. 

(2)  Do  not  use  this  clause  in  contracts 
f  jr  establishment  or  replenishment  of 
DoD  inventories  or  stocks,  or 
acquisitions  made  under  DoD 
cooperative  logistics  support 
arrangements. 

(b)  When  a  surge  option  is  needed  in 
support  of  industrial  preparedness 
production  plarming  (see  subpart 
208.72),  use  the  clause  at  252.217-7001. 
Surge  Option,  in  solicitations  and 
contracts. 

(1)  Insert  the  percentage  of  increase 
the  option  represents  in  paragraph  (a)  of 
the  clause. 

(2)  Change  30  days  in  paragraphs 
(b)(2)  and  (d)(1)  to  longer  periods,  if 
appropriate. 

(3)  Change  the  24-month  period  in 
paragraph  (c)(3).  if  appropriate. 

Subpart  217.4— Leader  Company 
Contracting 

217.401    General. 

When  leader  company  contracting  is 
to  be  considered,  take  special  effort  to 
select  a  small  disadvantaged  business 
(SDB)  concern  as  the  follower  company. 
Where  other  than  an  SDB  is  selected  as 
the  follower  company,  the  contracting 
officer  shall  document  the  contract  file 
to  reflect — 

(1)  The  extent  of  actions  taken  to 
identify  SDB  concerns  for  participation 
in  the  acquisition;  and 

(2)  The  rationale  for  selection  of  a 
ron-SDB  as  the  follower  company. 

Subpart  217.5— Interagency 
Acquisitions  Under  the  Economy  Act 

217.502  General. 

Unless  otherwise  stated  in  department 
or  agency  regulations,  the  contracting 
officer  may  make  the  determination. 

217.503  Determination  requirements, 
(b)  Also  include  in  the  determination 

a  finding  that  the  services  cannot  be 
performed  as  conveniently  or  more 
economically  by  private  contractors. 

2 1 7.504  Ordering  procedures. 

(b)  Do  not  send  invitations  for  bids  or 
requests  for  proposals  to  other 
Government  agencies. 

Subpart  217.6 — Management  and 
Operating  Contracts 

217.600    Scope  of  subpart 

FAR  Subpart  17.6  does  not  apply  to 
DoD. 


Subpart  217.70— Exchange  of  Personal 
Property 

217.7000  Scope  of  subpart 

This  subpart  prescribes  policy  and 
procedures  for  exchange  of  nonexcess 
personal  property  concurrent  with  an 
acquisition.  Section  201(c)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949.  63  Stat.  384.  as  amended  (40 
U.S.C.  481(c))  permits  exchange  of 
personal  property  and  application  of  the 
exchange  allowance  to  the  acquisition 
of  similar  property.  This  subpart  does 
not  authorize  the  sale  of  nonexcess 
personal  property. 

217.7001  Definitions. 

As  used  In  this  subpart 

(a)  Exchange  (trade-in) property 
means  property  which — 

(1)  Is  not  excess  but  is  eligible  for 
replacement  (because  of  obsolescence, 
unserviceability.  or  other  reason):  and 

(2)  Is  applied  as  whole  or  partial 
payment  toward  the  acquisition  of 
similar  items  (i.e.,  items  designed  and 
constructed  for  the  same  purpose). 

(b)  Property  means  items  which  fall 
within  one  of  the  generic  categories 
listed  in  DoDI  4140.51,  Exchange  of 
Nonexcess  Personal  Property  in  the 
Department  of  Defense. 

217.7002  PoHcy. 

DoD  policy  is  to  exchange,  rather  than 
r?place,  eligible  nonexcess  property 
whenever  exchange  promotes 
economical  and  efficient  program 
.  accomplishment.  Exchange  policy, 
authority,  and  applicability  are 
governed  by — 

(a)  The  Federal  Property  Management 
Regulations  issued  by  the  Administrator 
of  the  General  Services  Administration; 
and 

(b)  DoDI  4140.51,  Exchange  of 
Nonexcess  Personal  Property  in  the 
Department  of  Defense. 

217.7003  Purcfisse  request 

Ensure  that  the  requiring  activity 
provides  all  of  the  following  in  support 
of  the  purchase  request — 

(a)  A  certification  that  the  property  is 
eligible  for  exchange  and  complies  with 
all  conditions  and  limitations  of  DoDI 
4140.51; 

(b)  A  written  determination  of 
economic  advantage  indicating — 

(1)  The  anticipated  economic 
advantage  to  the  Government  from  use 
of  the  exchange  authority; 

(2)  That  exchange  allowances  shall  be 
applied  toward,  or  in  partial  payment  of, 
the  items  to  be  acquired;  and 
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(3]  That  if  required,  the  exchange 
property  has  been  rendered  safe  or 
innocuous  or  has  been  demilitarized; 

(c)  All  applicable  approvals  for  the 
exchange;  and 

(d)  A  description  of  the  property 
available  for  exchange  (e.g., 
nomenclature,  location,  serial  number, 
estimated  travel  value]. 

217.7004  Solicitation  and  award. 

(a)  Solicitations  shall  include  a 
request  for  offerors  to  state  prices — 

(1)  For  the  new  items  being  acquired 
without  any  exchange;  and 

(2)  For  the  new  items  with  the 
exchange  (trade-in  allowance)  for  the 
exchange  property  listed. 

(b)  The  contracting  officer  is  not 
obligated  to  award  on  an  exchange 
basis.  If  the  lowest  evaluated  offer  is  an 
offer  for  the  new  items  without  any 
exchange,  the  contracting  officer  may 
award  on  that  basis  and  forgo  the 
exchange. 

(c)  Exchanges  may  be  made  only  with 
the  successful  offeror.  When  the 
successful  offer  includes  an  exchange, 
award  one  contract  for  both  the 
acquisition  of  the  new  property  and  the 
trade-in  of  the  exchange  property.  The 
only  exception  ia  when  the  items  must 
be  acquired  against  a  mandatory 
Federal  supply  schedule  contract,  in 
which  case,  award  a  separate  contract 
for  the  exchange. 

217.7005  Solicitation  provMon. 

Use  the  provision  at  252.217-700Z 
Offering  Property  for  Exchange,  when 
offering  nonexcess  personal  property  for 
exchange.  Allow  a  minimum  of  14 
calendar  days  for  the  inspection  period 
in  paragraph  (b)  of  the  clause  if  the 
exchange  property  is  in  the  continental 
United  States.  Allow  at  least  21 
calendar  days  outside  the  United  States. 

Subpart  217.71— Master  Agreement  for 
Repair  and  Alteration  of  Vessels 

217.7100  Scop*  of  sutipan 

This  subpart  contains  acquisition 
policies  and  procedures  for  master 
agreements  for  repair  and  alteration  of 
vessels. 

217.7101  Definitions. 

(a)  Master  agreement  for  repair  and 
afteration  of  vessels — 

(1)  Is  a  written  instrument  of 
understanding,  negotiated  between  a 
contracting  activity  and  a  contractor 
that— 

(A)  Contains  contract  clauses,  terms, 
and  conditions  applying  to  future 
contracts  for  repairs,  alterations,  and/or 
additions  to  vessels;  and 

(B]  Contemplates  separate  future 
contracts  that  will  incorporate  by 


reference  or  attachment  the  required 
and  applicable  clauses  agreed  upon  in 
the  master  agreement. 

(2)  Is  not  a  contract 

{b)  Job  order — 

(1)  Is  a  fixed  price  contract 
incorporating,  by  reference  or 
attachment  a  master  agreement  for 
repair  and  alteration  of  vessels; 

(2)  May  include  clauses  pertaining  to 
subjects  not  covered  by  the  master 
agreement  but  applicable  to  the  job 
order  being  awarded:  and 

(3)  Applies  to  a  specific  acquisition 
and  sets  forth  the  scope  of  work,  price, 
delivery  date,  and  other  appropriate 
terms  that  apply  to  the  particular  job 
order. 

217.7102    GwwraL 

(a)  Activities  shall  enter  into  master 
agreements  for  repair  and  alteration  of 
vessels  with  all  prospective  contractors 
located  within  the  United  States,  its 
possessions,  or  Puerto  Rico,  which — 

(1)  Request  ship  repair  work;  and 

(2)  Which  possess  the  organization 
and  facilities  to  perform  the  work 
satisfactorily.  (Issuance  of  a  master 
agreement  does  not  indicate  approval  of 
the  contractor's  facility  for  any 
particul^u-  acquisition  and  is  not  an 
affirmative  determination  of 
responsibility  under  FAR  subpart  9.1  for 
any  particular  acquisition.) 

(b)  Activities  may  use  master 
agreements  in  work  with  prospective 
contractors  located  outside  the  United 
States,  its  possessions,  or  Puerto  Rico. 

(c)  Activities  may  issue  job  orders 
under  master  agreements  to  effect 
repairs,  alterations,  and/or  additions  to 
vessels  belonging  to  foreign 
governments. 

(1)  Contractors  shall  treat  vessels  of  a 
foreign  government  as  if  they  were 
vessels  of  the  U.S.  Govenunent 
whenever  requested  to  do  so  by  the 
contracting  officer. 

(2)  Identify  the  vessel  and  the  foreign 
government  in  the  solicitation  and  job 
order. 

217.7103    Procwlures. 

217.7103-1    Content  and  format 

(a)  A  Master  agreement  shall  contain 
all  clauses  required  by  217.7104(a). 
statute  and  executive  order. 

(b)  The  following  format  may  be 
adapted  to  fit  specific  circumstances: 

Master  Agreement  for  Repair  and 
Alteration  of  Vessels 

(1)  This  agreement  is  entered  into  this 
day  of 19 .  by  the 


United  States  of  America  (the 
"Government":)  represented  by 

,  the  Contracting  Officer. 

and, a  corporation 


organized  and  existing  under  the  laws  of 

the  State  of (the 

"Contractor"). 

(2)  The  clauses  in  this  agreement 
shall  be  incorporated,  by  reference  or 
attachment  in  job  orders  issued  under 
this  agreement  to  effect  repairs, 
alterations,  and/or  additions  to  vessels. 

(3)  By  giving  30  days  written  notice, 
either  party  to  this  agreement  has  the 
right  to  cancel  it  without  affecting  the 
rights  and  liabilities  under  any  job  ordei 
existing  at  the  time  of  cancellation.  The 
Contractor  shall  perform,  under  the 
terms  of  this  agreement,  all  work 
covered  by  any  job  order  awarded 
before  the  effective  date  of  the 
cancellation. 

(4)  This  agreement  may  be  modified 
only  by  mutual  agreement  of  the  parties. 
A  modification  of  this  agreement  shall 
not  affect  any  job  order  in  existence  at 
the  time  of  modification,  unless  the 
parties  agree  otherwise. 

(5)  The  rights  and  obligations  of  the 
parties  to  this  agreement  are  set  forth  in 
this  agreement  and  the  clauses  of  any 
job  orders  issued  under  this  agreement 
In  the  event  there  is  an  inconsistency 
between  this  agreement  and  any  job 
order,  the  provisions  of  this  agreement 
shall  govern. 

(6)  This  agreement  shall  remain  in 
effect  until  canceled  by  either  party. 

THE  UNITED  STATES  OF  AMERICA 

by    

(Contracting  Officer) 

(Contractor) 

by    . 

(Authorized  Individual) 

(Title) 

217.7103-2    Period  Of  agremnsnt 

(a)  Master  agreements  remain  in 
effect  until  canceled  by  either  the 
contractor  or  the  contracting  officer. 

(b)  Master  agreements  can  be 
canceled  by  either  the  contractor  or  the 
contracting  officer  by  giving  30  days 
written  notice  to  the  other. 

(c)  Cancellation  of  a  master 
agreement  does  not  affect  the  rights  and 
liabilities  under  any  job  order  existing  at 
the  time  of  cancellation.  The  contractor 
must  continue  to  perform  all  work 
covered  by  any  job  order  issued  before 
the  effective  date  of  cancellation  of  the 
master  agreement 

217.7103-3    SoRdtations  for  lot)  orders. 

(a)  When  a  requirement  arises  within 
the  United  States,  its  possessions,  or 
Puerto  Rico  for  the  type  of  work  covered 
by  the  master  agreement,  solicit  offers 
from  prospective  contractors  that — 

(1)  Previously  executed  a  master 
agreement  or 


Federal  Resiste 

(2)  Have  not  previously  exei 
master  agreement,  but  possesi 
necessary  qualifications  to  pei 
work  and  agree  to  execute  a  n 
agreement  before  award  of  a  j 

(b)  Prepare  the  solicitation  l 
uniform  contract  format  and  ir 
accordance  with  FAR  subparti 
15.4,  as  applicable. 

(c)  Include  in  the  solicitatior 

(1)  The  nature  of  the  work  tc 
performed; 

(2)  The  date  the  vessel  will  I 
available  to  the  contractor 

(3)  The  date  the  work  is  to  b 
completed;  and 

(4)  Whether  bulk  ammunitio 
aboard  the  vessel. 

(d)  Unless  the  solicitation  si 
otherwise,  offers  are  to  be  has 
performance  at  the  contractor" 

(e)  Solicitations  processed  u 
negotiated  acquisition  procedu 
require  offerors  to  include  a  br 
of  the  price  with  reasonable  su 
detail  in  whatever  format  and 
contracting  officer  may  reques 

(f)  Where  practicable,  afford 
.offerors  an  opportunity  to  insp 

item  needing  repair  or  alteratic 

217.7103-4    Award  Of  a  Job  orde 

Award  job  orders  in  accorda 
FAR  subparts  14.4  or  15.10. 

217.7103-S    Emergency  woric 

(a)  The  contracting  officer,  v, 
soliciting  offers,  may  issue  a  w 
order  to  a  contractor  that  has  p 
executed  a  master  agreement  v 

(i)  Delay  in  the  performance 
necessary  repair  work  would  e 
vessel,  Its  cargo  or  stores;  or 

(ii)  Military  necessity  require 
immediate  work  on  a  vessel. 

(b)  Process  this  type  of  undej 
contract  action  in  accordance  i 
subpart  217.74. 

(c)  Negotiate  a  price  as  soon 
practicable  after  the  issuance  c 
undefinitized  order  and  definiti 
job  order  upon  completing  negc 

217.7103-6    Repair  costs  not  rea 
ascertainabls. 

If  the  nature  of  any  repairs  is 
that  their  extent  and  probable  ( 
cannot  be  ascertained  readily, 
solicitation  should — 

(a)  Solicit  offers  for  determin 
nature  and  extent  of  the  repain 

(b)  Provide  that  upon  determi 
by  the  contracting  officer  of  wh 
is  necessary,  the  contractor,  if  i 
by  the  contracting  officer,  shall 
negotiate  prices  for  perfonnanc 
repairs;  and 

(c)  Provide  that  prices  for  the 
if  ordered,  will  be  set  forth  in  a 
modification  of  the  job  order. 
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organized  and  existing  under  the  law*  of 

the  State  of (the 

"Contractor"). 

(2)  The  clauses  in  this  agreement, 
shall  be  incorporated,  by  reference  or 
attachment,  in  job  orders  issued  under 
this  agreement  to  effect  repairs, 
alterations,  and/or  additions  to  vessels. 

(3)  By  giving  30  days  written  notice, 
either  party  to  this  agreement  has  the 
right  to  cancel  it  without  affecting  the 
rights  and  liabilities  under  any  job  order 
existing  at  the  time  of  cancellation.  The 
Contractor  shall  perform,  under  the 
terms  of  this  agreement,  all  work 
covered  by  any  job  order  awarded 
before  the  effective  date  of  the 
cancellation. 

(4)  This  agreement  may  be  modified  • 
only  by  mutual  agreement  of  the  parties. 
A  modification  of  this  agreement  shall 
not  affect  any  job  order  in  existence  at 
the  time  of  modification,  unless  the 
parties  agree  otherwise. 

(5)  The  rights  and  obligations  of  the 
parties  to  this  agreement  are  set  forth  in 
this  agreement  and  the  clauses  of  any 
job  orders  issued  under  this  agreement 
In  the  event  there  is  an  inconsistency 
between  this  agreement  and  any  job 
order,  the  provisions  of  this  agreement 
shall  govern. 

(6)  This  agreement  shall  remain  in 
effect  until  canceled  by  either  party. 

THE  UNITED  STATES  OF  AI^IERICA 

by    

(Contracting  Officer) 

(Contractor) 

by    . 

(Authorized  Individual) 

(Title) 

217.7103-2    Partod  Of  agreement 

(a)  Master  agreements  remain  in 
effect  until  canceled  by  either  the 
contractor  or  the  contracting  officer. 

(b)  Master  agreements  can  be 
canceled  by  either  the  contractor  or  the 
contracting  officer  by  giving  30  days 
written  notice  to  the  other. 

(c)  Cancellation  of  a  master 
agreement  does  not  affect  the  rights  and 
liabilities  under  any  job  order  existing  at 
the  time  of  cancellation.  The  contractor 
must  continue  to  perform  all  work 
covered  by  any  job  order  issued  before 
the  effective  date  of  cancellation  of  the 
master  agreement 

217.7103-3    SoHcitatlons  for  lob  orders. 

(a)  When  a  requirement  arises  within 
the  United  States,  its  possessions,  or 
Puerto  Rico  for  the  type  of  work  covered 
by  the  master  agreement  solicit  offers 
from  prospective  contractors  that — 

(1)  Previously  executed  a  master 
agreement:  or 
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(2)  Have  not  previously  executed  a 
master  agreement,  but  possess  the 
necessary  qualifications  to  perform  the 
work  and  agree  to  execute  a  master 
agreement  before  award  of  a  job  order. 

(b)  Prepare  the  solicitation  in  the 
uniform  contract  format  and  in 
accordance  with  FAR  subparts  14.2  or 
15.4,  as  applicable. 

(c)  Include  in  the  solicitation— 

(1)  The  nature  of  the  work  to  be 
performed; 

(2)  The  date  the  vessel  will  be 
available  to  the  contractor 

(3)  The  date  the  work  is  to  be 
completed;  and 

(4)  Whether  bulk  ammunition  is 
aboard  the  vessel. 

(d)  Unless  the  solicitation  states 
otherwise,  offers  are  to  be  based  on 
performance  at  the  contractor's  site. 

(e)  Solicitations  processed  under 
negotiated  acquisition  procedures  shall 
require  offerors  to  include  a  breakdown 
of  the  price  with  reasonable  supporting 
detail  in  whatever  format  and  detail  the 
contracting  officer  may  request. 

(f)  Where  practicable,  afford  potential 
offerors  an  opportunity  to  inspect  the 
item  needing  repair  or  alteration. 

217.7103-4    Award  Of  a  Job  order. 

Award  job  orders  in  accordance  with 
FAR  subparts  14.4  or  15.10. 

217.7103-6    Emergency  work. 

(a)  The  contracting  officer,  without 
soliciting  offers,  may  issue  a  written  job 
order  to  a  contractor  that  has  previously 
executed  a  master  agreement  when — 

(i)  Delay  in  the  performance  of 
necessary  repair  work  would  endanger  a 
vessel,  its  cargo  or  stores;  or 

(ii)  Military  necessity  requires 
immediate  work  on  a  vessel. 

(b)  Process  this  type  of  undefinitized 
contract  action  in  accordance  with 
subpart  217.74. 

(c)  Negotiate  a  price  as  soon  as 
practicable  after  the  issuance  of  an 
undefinitized  order  and  definitize  the 
job  order  upon  completing  negotiations. 

217.7103-6    Repair  eoeU  not  readHy 
ascertainable. 

If  the  nature  of  any  repairs  is  such 
that  their  extent  and  probable  cost 
cannot  be  ascertained  readily,  the 
solicitation  should — 

(a)  Solicit  offers  for  determining  the 
nature  and  extent  of  the  repairs; 

(b)  Provide  that  upon  determination 
by  the  contracting  officer  of  what  work 
is  necessary,  the  contractor,  if  requested 
by  the  contracting  officer,  shall 
negotiate  prices  for  performance  of  the 
repairs;  and 

(c)  Provide  that  prices  for  the  repairs, 
if  ordered,  will  be  set  forth  in  a 
modification  of  the  job  order. 


217.7103-7    Modification  of  master 
agreements. 

(a)  Review  each  master  agreement  at 
least  annually  before  the  anniversary  of 
its  effective  date  and  revise  it  as 
necessary  to  conform  to  the 
requirements  of  the  FAR  and  DFARS. 
Statutory  or  other  mandatory  changes 
may  require  review  and  revision  earlier 
than  one  year. 

(b)  A  master  agreement  shall  be 
changed  only  by  modifying  the  master 
agreement  itself.  It  shall  not  be  changed 
through  a  job  order. 

(c)  A  modification  to  a  master 
agreement  shall  not  affect  job  orders 
issued  before  the  effective  date  of  the 
modification. 

217.7104    Contract  clauses. 

(a)  Use  the  following  clauses  in 
solicitations  for,  and  in,  master 
agreements  for  repair  and  alteration  of 
vessels: 

(1)  252.217-7003,  Changes. 

(2)  252.217-7004.  Job  Orders  and 
Compensation. 

(3)  252.217-7005.  Inspection  and 
Manner  of  Doing  Work. 

(4)  252.217-7006.  Title. 

(5)  252.217-7007.  Payments. 

(6)  252.217-7008.  Bonds. 

(7)  252.217-7009,  Default. 

(8)  252.217-7010.  Performance. 

(9)  252.217-7011.  Access  to  Vessel. 

(10)  252.217-7012.  Uability  and 
Insurance. 

(11)  252.217-7013.  Guarantees. 

(12)  252.217-7014,  Discharge  of  Liens. 

(13)  252.217-7015,  Safety  and  Health. 

(14)  252.217-7016.  Plant  Protection,  as 
applicable. 

(d)(1)  Incorporate  in  solicitations  for, 
and  in,  job  orders,  the  clauses  in  the 
master  agreement  and  any  other 
clauses  on  subjects  not  covered  by  the 
master  agreement  but  applicable  to  the 
job  order  to  be  awarded. 

(2)  Use  the  clause  at  252.217-7016. 
Plant  Protection,  in  job  orders  where 
performance  is  to  occur  at  the 
contractor's  facility. 

Subpart  217.72— Bakery  and  Dairy 
Products 

217.7200  Scope. 

This  subpart  provides  special  policies 
end  requirements  for  acquisition  of 
perishable  bakery  and  dairy  products. 

217.7201  Contract  requirements  for  dslry 
products. 

(a)  Include  the  following  chemical  and 
microbiological  requirements  in 
solicitations  and  resulting  contracts  for 
milk,  milk  products,  and  cultured 
products  (as  defined  in  the  Veterinary/ 
Medical  Wholesomeness  Assurance 
Program  for  Fresh  and  Cultured  Dairy 


Products  and  Frozen  Desserts  (AR-4(>- 
70/NAVSUPlNST  4355.6/ AFR  161-46/ 
MCO  10110.44)): 

(1)  Chemical  requirements.  Products 
shall  meet  the  chemical  requirements  for 
each  specification  cited  in  the  contract 
on  the  date  of  award. 

(2)  Microbiological  requirements. 
Products  shall  meet  microbiological 
requirements  stated  in  Public  Health 
Service  Publication  229,  Grade  A 
Pasteurized  Milk  Ordnance.  In  effect  on 
the  date  of  award.  In  the  event  of 
conflict  between  these  requirements  and 
individual  product  specifications,  the 
requirements  of  Public  Health  Service 
Publication  229  take  precedence. 

(b)  When  the  contractor  is  required  to 
furnish  its  own  cabinets  for  dispensing 
milk  from  bulk  containers— 

(1)  Include  the  following  information 
in  the  solicitation — 

(i)  The  number  (or  estimated  number) 
of  dispenser  cabinets  required: 

(ii)  Whether  metal  stands  for  the 
cabinets  are  required; 

(iii)  The  number  of  cabinets  required 
with  a  capacity  of  two  containers  each: 
and 

(iv)  The  number  required  with  a 
capacity  of  three  containers  each. 

(2)  Include  the  contractor's  Ust  of 
cabinet  equipment  in  the  schedule  of  the 
contract 

(c)  The  contracting  officer  shall  notify 
the  Government  quality  assurance 
representative  of  code  changes 
approved  under  the  clause  at  252.217- 
7022,  Code  Dating. 

217.7202  Contract  type. 

Normally  use  requirements  contracts 
for  bakery  and  dairy  products.  Other 
indefinite  delivery  contracts  and  other 
contract  types  may  be  used  as 
appropriate. 

217.7203  Contovct  dauses. 

(a)  Use  the  following  additional 
clauses  in  solicitations  and  contracts  for 
perishable  bakery  and  dairy  products — 

(1)  252.217-7017.  Time  of  DeHvery.  Use 
Alternate  I  when  the  contract  is  other 
than  a  requirements  contract  Insert  the 
number  of  hours  in  paragraph  (c)  of 
Alternate  I. 

(2)  252.217-7018,  Change  in  Plant 
Location. 

(3)  252.217-7019.  Sanitary  Conditions. 
Use  Alternate  I  when  the  contract  is 
other  than  a  requirements  contract 

(4)  252.217-7022,  Code  Dating.  Use  this 
clause  only  when  the  schedule  or  a 
specification  requires  labels  showing  the 
date  of  pasteurization,  manufacture, 
production,  or  processing. 
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(5)  252^7-7023.  Marking.  Do  not  use 
this  clause  when  MILr^TD-129.  Marking 
for  Shipment  and  Storage,  is  required. 

(6)  252.217-7024.  Responsibility  for 
Containers  and  Equipment  Use  when 
contractor  is  required  to  provide 
reusable  containers  and  equipment. 

(b)  Use  the  following  additional 
clauses  in  solicitations  and  contracts  for 
perishable  dairy  products — 

(1)  252.217-702a  Examination  and 
Testing.  Use  Alternate  I  when  the 
contract  is  an  indefinite  quantity 
contract 

(2)  252.217-7021.  Deficiency 
Adjustment 

(3)  252^17-7025.  Containers  and 
Equipment 

Subf>art  217.73— IdentJflcatlon  of 
Sources  of  Supply 

217.7300  Scope. 

This  subpart  implements  10  U.S.C 
2384.  It  contains  policy  and  procedures 
for  requiring  contractors  to  identify  the 
actual  manufacturer  of  supplies 
furnished  to  DoD. 

217.7301  PoNcy. 

Contractors  shall  identify  their 
sources  of  supply  in  contracts  for 
supplies.  Contractor  identification  of 
sources  of  supply  enables  solicitation,  in 
subsequent  acquisitions,  of  actual 
manufacturers  or  other  suppliers  of 
items.  This  enhances  competition  and 
potentially  avoids  payment  of  additional 
costs  for  no  significant  added  value. 

217.7302  Procedures. 

(a)  Whenever  practicable,  include  a 
requirement  for  contractor  identiflcation 
of  sources  of  supply  in  all  contracts  for 
the  delivery  of  supplies.  The 
identification  shall  include — 

(1)  The  item's  actual  manufactiu'er  or 
producer,  or  all  the  contractor's  sources 
for  the  item;  , 

(2)  The  item's  national  stock  number 
(if  there  is  one); 

(3)  The  item  identification  number 
used  by — 

(i)  The  actual  manufacturer  m 
producer  of  the  item;  or 

(ii)  Each  of  the  contractor's  sources 
for  the  item;  and 

(4)  The  source  of  any  technical  data 
delivered  under  the  contract. 

(b)  The  requirement  in  paragraph  (a) 
of  this  section  does  not  apply  to  supplies 
that  are  commercial  items  sold  in 
substantial  quantities  to  the  general 
public  if  the  contract — 

(1)  Provides  for  the  acquisition  of  such 
supplies  at  estabUshed  catalog  or 
market  prices;  or 

(2)  Is  awarded  through  the  use  of  full 
and  open  competition. 


217.7303    SoUcltatkm  provision. 

[a)  Use  the  provision  at  252.217-7026, 
Identification  of  Sources  of  Supply,  or 
cme  substantially  the  same,  in  all 
solicitations  for  supplies  when  the 
acquisition  is  being  conducted  under 
other  than  full  and  open  competition, 
except  when — 

(1)  Using  FAR  6.302-5; 

(2)  The  contracting  officer  already  has 
the  information  required  by  the 
provision  (e.g..  the  information  was 
obtained  under  other  acquisitions): 

(3)  The  contract  is  for  subsistence, 
clothing  or  textiles,  fuels,  or  supplies 
purchased  and  used  outside  the  United 
States; 

(4)  The  contracting  officer  determines 
that  it  would  not  be  practicable  to 
require  offerors/contractors  to  provide 
the  informatioa  e.g..  nonrepetitive  local 
purchases;  or 

(5)  The  contracting  officer  determines 
that  the  exception  at  217.7302(b)  applies 
to  all  items  under  the  solicitation. 

(b)  If  appropriate,  use  the  provision  at 
252.217-7026.  Identification  of  Sources  of 
Supply,  or  one  substantially  the  same,  in 
service  contracts  requiring  the  delivery 
of  supplies. 

Subpart  217.74— Undeflnlttzed 
Contract  Actions 

217.7400  Scops. 

This  subpart  prescribes  policies  and 
procedures  implementing  10  U.S.C.  2326. 

217.7401  O«finitlon& 

As  used  in  this  subpart — 
(a)  Contract  action  means  an  action 
which  results  in  a  contract. 

(1)  It  includes  contract  modifications 
for  additional  supplies  or  services. 

(2)  It  does  not  include  change  orders, 
administrative  changes,  funding 
modifications,  or  any  other  contract 
modifications  that  are  within  the  scope 
and  under  the  terms  of  the  contract  e.g., 
engineering  change  proposals,  value 
engineering  change  proposals,  and  over 
and  above  work  requests  as  described 
in  subpart  217.77. 

(bj  Definitization  means  the 
agreement  on,  or  determination  of, 
contract  terms,  specifications,  and  price, 
which  converts  the  undefmitized 
contract  action  to  a  definitive  contract 

(c)  Qualifying  proposal  means  a 
proposal  containing  sufficient 
information  for  the  DoD  to  do  complete 
and  meaningful  analyses  and  audits  of 
the— 

(1)  Information  in  the  proposal  and 

(2)  Any  other  information  that  the 
contracting  officer  has  determined  DoD 
needs  to  review  in  connection  with  the 
contract. 


(d)  Undefinitized  contract  action 
means  any  contract  action  for  which  the 
contract  terms,  specifications,  or  price 
are  not  agreed  upon  before  performance 
is  begun  under  the  action.  Eixamples  are 
letter  contracts,  orders  under  basic 
ordering  agreements,  and  provisioned 
item  orders,  for  which  the  price  has  not 
been  agreed  upon  before  performance 
has  begun. 

217.7402  Exceptions. 

The  following  undefmitized  contract 
actions  (UCA's)  are  not  subject  to  this 
subpart  but  the  contracting  officer 
should  apply  the  policy  to  them  (and  to 
changes  under  the  Changes  clause)  to 
the  maximum  extent  practicable — 

(a)  UCAs  for  foreign  military  sales; 

(b)  Purchases  of  less  than  $25,000; 

(c)  Special  access  programs; 

(d)  Congressionally  mandated  long- 
lead  procurement  contracts, 

217.7403  Policy. 

DoD  policy  is  that  undefinitized 
contract  actions  shall — 

(a)  Be  used  only  when — 

(1)  The  negotiation  of  a  definitive 
contract  action  is  not  possible  in 
sufficient  time  to  meet  the  Government'" 
requirements;  and 

(2)  The  Government's  interest 
demands  that  the  contractor  be  given  a 
binding  commitment  so  that  contract 
performance  can  begin  immediately. 

(b)  Be  as  complete  and  definite  as 
practicable  under  the  particular 
circumstances. 

217.7404  Umltatlora. 

217.7404-1    Autttodzation. 

The  contracting  officer  shall  obtain 
approval  from  the  head  of  the 
contracting  activity  before — 

(a)  Entering  into  a  UCA.  The  request 
for  approval  must  fully  explain  the  need 
to  begin  performance  before 
definitization.  including  the  adverse 
impact  on  agency  requirements  resulting 
from  delays  in  beginning  performance. 

(b)  Including  requirements  for  non- 
urgent spare  parts  and  support 
equipment  in  a  UCA.  The  request  should 
show  that  inclusion  of  the  non-urgent 
items  is  consistent  with  good  business 
practices  and  in  the  best  interest  of  the 
United  States. 

(c)  Modifying  the  scope  of  a  UCA 
when  performance  has  already  begun. 
The  request  should  show  that  the 
modification  is  consistent  with  good 
business  practices  and  in  the  best 
interests  of  the  United  States. 

217.7404-2    Prtcsceffing. 

UCAs  shall  include  a  not-to-exceed 
price 


2177404^    DsfMUxatkiiisctMC 

(a)  UCAs  shall  contain  defii 
schedules  which  provide  far 
definitizatioo  by  the  earliest  o 
following  dates — 

(1)  The  date  which  is  180  da 
issuance  of  the  action  (this  da 
extended  but  may  not  exceed 
which  is  180  days  after  the  coi 
submits  a  qualifying  proposal] 

(2)  The  date  on  which  the  ai 
funds  spent  under  the  contracl 
equal  to  more  than  50  percent 
to-exceed  price. 

(b)  Submission  of  a  qualifyii 
proposal  in  accordance  with  tl 
definitization  schedule  is  a  m« 
element  of  the  contract  If  the 
does  not  submit  a  timely  quah 
proposal,  the  contacting  office 
suspend  or  reduce  progress  pa 
under  FAR  32.S03-4,  or  take  ot 
appropriate  action. 

217.7404-4    Umltotion  on  expsf 

The  Government  shall  not  e 
more  than  50  percent  of  the  no 
exceed  price  before  definitizat 
However,  if  a  contractor  subm 
qualifying  proposal  before  50  ( 
the  not-to-exceed  price  hat  be^ 
expended  by  the  Government, 
limitation  on  obligationa  befor 
definitization  may  be  increase^ 
more  than  75  percent  (see  232.: 
coverage  on  provisional  delive 
payments.     1 1 

217.7404-S    Exception forinltial 
The  limitations  in  217.7404-2 
-4  do  not  apply  to  UCAs  for  th 
purchase  of  initial  spares. 

217.7404-6    ANowaMs  profit 

When  the  final  price  of  a  UC 
negotiated  after  a  substantial  | 
the  required  performance  has  I 
completed,  the  head  of  the  age 
ensure  the  profit  allowed  reflei 

(a)  Any  reduced  cost  risk  to 
contractor  for  costs  incurred  di 
contract  performance  before  n( 
of  the  final  price;  and 

(b)  The  contractor's  reduced 
for  costs  incurred  diuing  perfoi 
the  remainder  of  the  contract. 


217.7405    Contract* 

Use  the  clause  at  252.217-70: 
Ceiling,  in  aD  undefinitized  cor 
actions  and  sohcitations  assoc 
UCAs.  Insert  the  not-to-exceed 

Subpart  217.7S— Acquisition  < 

Replsnishment  Parts 

217.7S00    Scop*  e(  sukpart. 

TUs  subpart  provides  guidar 
additional  requirements  relates 
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(d)  Undefinitized  contract  action 
means  any  contract  action  for  which  the 
contract  terms,  specifications,  or  price 
are  not  agreed  upon  before  performance 
is  begim  under  the  action.  Examples  are 
letter  contracts,  orders  under  basic 
ordering  agreements,  and  provisioned 
item  orders,  for  which  the  price  has  not 
been  agreed  upon  before  performance 
has  begun. 

217.7402  Exceptions. 

The  following  undefmitized  contract 
actions  (UCA's)  are  not  subject  to  this 
subpart,  but  the  contracting  officer 
should  apply  the  policy  to  them  (and  to 
changes  under  the  Changes  clause)  to 
the  maximum  extent  practicable — 

(a)  UCAs  for  foreign  military  sales: 

(b)  Purchases  of  less  than  $25,000; 

(c)  Special  access  programs: 

(d)  Congressionaily  mandated  long- 
lead  procurement  contracts. 

217.7403  Poncy. 

DoD  policy  is  that  undefinitized 
contract  actions  shall — 

(a)  Be  used  only  when — 

(1)  The  negotiation  of  a  definitive 
contract  action  is  not  possible  in 
sufficient  time  to  meet  the  Government'" 
requirements;  and 

(2)  The  Government's  interest 
demands  that  the  contractor  be  given  a 
binding  commitment  so  that  contract 
performance  can  begin  immediately. 

(b)  Be  as  complete  and  definite  as 
practicable  under  the  particular 
circumstances. 

217.7404  Limitations. 

217.7404-1    AuthoHzatioa 

The  contracting  officer  shall  obtain 
approval  from  the  head  of  the 
contracting  activity  before — 

(a)  Entering  into  a  UCA.  The  request 
for  approval  must  fully  explain  the  need 
to  begin  performance  before 
definitization,  including  the  adverse 
impact  on  agency  requirements  resulting 
from  delays  in  beginning  performance. 

(b)  Including  requirements  for  non- 
urgent spare  parts  and  support 
equipment  in  a  UCA.  The  request  should 
show  that  inclusion  of  the  non-urgent 
items  is  consistent  with  good  business 
practices  and  in  the  best  interest  of  the 
United  States. 

(c)  Modifying  the  scope  of  a  UCA 
when  performance  has  already  begun. 
The  request  should  show  that  the 
modification  is  consistent  with  good 
business  practices  and  in  the  best 
interests  of  the  United  States. 

217.7404-2    Prtcvcemng. 

UCAs  shall  include  a  not-to-exceed 
price 
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217.7404^    DafMtliatkMaclMduto. 

(a)  UCAs  shall  contain  definitization 
schedules  which  provide  for 
definitizatioo  by  the  earliest  of  the 
following  dates — 

(1)  The  date  which  is  180  days  after 
issuance  of  the  action  (this  date  may  be 
extended  but  may  not  exceed  the  date 
which  is  180  days  after  the  contractor 
submits  a  qualifying  proposal);  or 

(2)  The  date  on  which  the  amount  oH 
funds  spent  under  the  contract  action  is 
equal  to  more  than  60  percent  of  the  not- 
to-exceed  price. 

(b)  Submission  of  a  qualifying 
proposal  in  accordance  with  the 
definitization  schedule  is  a  material 
element  of  the  contract  If  the  contractor 
does  not  submit  a  timely  qualifying 
proposal,  the  contacting  officer  may 
suspend  or  reduce  progress  payments 
under  FAR  32.503-d,  or  take  othcr 
appropriate  action. 

217.7404-4    Limitation  on  expendtturee. 

The  Government  shall  not  expend 
more  than  SO  percent  of  the  nol-to- 
exceed  price  before  definitization. 
However,  if  a  contractor  submits  a 
qualifying  proposal  before  50  percent  of 
the  not-to-exceed  price  hat  been 
expended  by  the  Government,  then  the 
limitation  on  obligationa  before 
definitization  may  be  increased  to  do 
more  than  75  percent  (see  232.102-70  for 
coverage  on  provisional  delivery 
payments,     j  | 

217.7404-5    Exception forinltial aparea. 

The  limitations  in  217.7404-2,  -3,  and 
-4  do  not  apply  to  UCAs  for  the 
purchase  of  initial  spares. 

217.7404-6    ANowaMe  profit 

When  the  final  price  of  a  UCA  ia 
negotiated  after  a  substantial  portion  of 
the  required  performance  has  been 
completed,  the  head  of  the  agency  shall 
ensure  the  profit  allowed  reflects — 

(a)  Any  reduced  cost  risk  to  the 
contractor  for  costs  incurred  during 
contract  performance  before  negotiation 
of  the  final  price;  and 

(b)  The  contractor's  reduced  cost  risk 
for  costs  incurred  diuing  performance  of 
the  remainder  of  the  contract. 


217.7405    Contract  < 

Use  the  clause  at  252.217-7027.  Price 
Ceiling,  in  aQ  undefinitized  contract 
actioiM  and  sohcitations  associated  with 
UCAs.  Insert  the  not-to-exceed  amount. 

Subpart  217.7»— Acquisition  of 
Replsnishmsnt  Parts 

217.7S00    Scope  e(  auhpart. 

This  subpart  provides  guidance  on 
additional  requirements  related  to 


acquiaition  of  replenishment  parts  (as 
defined  in  Appendix  E). 

217.7501    QeneraL 

Departments  and  agencies— 

(a)  May  acquire  replenishment  parts 
concturently  with  production  of  the  end 
item. 

(b)  Shall  provide  for  full  and  open 
competition  when  fully  adequate 
drawings  and  any  other  needed  data  are 
available  with  the  right  to  use  for 
acquisition  pxirposes  (see  part  227). 
However — 

(1)  When  data  is  not  available  for  a 
competitive  acquisition,  use  one  of  the 
procedures  in  217.7503. 

(2)  Replenishment  parts  must  be 
acquired  so  as  to  ensure  the  safe, 
dependable,  and  effective  operation  of 
the  equipment  Where  this  assurance  is 
not  possible  with  new  sources, 
competition  may  be  limited  to  the 
original  manufacturer  of  die  equipment 
or  other  sources  that  have  previously 
manufactured  or  furnished  the  parts  as 
long  as  the  action  is  justified. 

(c)  Shall  follow  the  limitations  on 
price  hicreases  in  217.7504. 


217.7502    Spares  I 
witti  production  (8AIP). 

(a)  Spares  acquisition  integrated  with 
production  (SAIP)'  is  a  technique  used  to 
acquire  replenishment  parts 
concurrently  with  parts  being  produced 
for  the  end  Item. 

(b)  DoD  acquisition  managers  select 
parts  for  SAIP  under  the  criteria  In  DoDI 
4245.12,  Spares  Acquisition  Integrated 
With  Production  (SAIP). 

(c)  Include  appropriately  tailored 
provisions  in  the  contract  when  SAIP  is 
used. 

217J80)    Acquiaitlenef  parte  wtien  data  is 
not  available. 

When  acquiring  a  part  for  which  the 
Government  does  not  have  necessary 
data  with  rights  to  use  in  a  specification 
or  drawing  for  competitive  acquisition, 
use  one  of  the  following  procedures  in 
order  of  preferenc^- 

(a)  When  items  of  identical  design  are 
not  required,  the  acquisition  may  still  be 
conducted  through  full  and  open 
competition  by  using  a  performance 
specification  or  other  similar  technical 
requirement  or  purchase  description  that 
does  not  contain  data  with  restricted 
rights.  Two  methods  are — 

(1)  Two-step  sealed  bidding;  and 

(2)  Brand  name  or  equal  purchase 
desoiptions. 

(b)  When  other  than  full  and  open 
competition  is  authorized  under  PAR 
part  S,  acquire  the  part  from  the  firm 
which  developed  or  designed  the  item  or 
process,  or  its  hcenseea,  provided 


productive  capacity  and  quality  are 
adequate  and  the  price  is  fair  and 
reasonable. 

(c)  When  additional  sources  are 
needed  and  the  procedures  in  paragrapL 
(a)  of  this  section  are  not  practicable, 
consider  the  following  alternatives— 

(1)  Encourage  the  developer  to  license 
others  to  manufacture  the  parts; 

(2)  Acquire  the  necessary  rights  in 
data; 

(3)  Use  a  leader  company  acquisition 
technique  (FAR  subpart  17.4)  when 
complex  technical  equipment  is 
involved  and  establishing  satisfactory 
additional  sources  will  require  technical 
assistance  as  well  as  data;  or 

(4)  Incorporate  a  priced  option  in  the 
contract  which  allows  the  Government 
to  require  the  contractor  to  estabUsb  a 
second  source. 

(d)  As  a  last  alternative,  the 
contracting  activity  may  develop  a 
design  specification  for  competitive 
acquisition  throu^  reverse  engineering. 
Contracting  activities  shall  not  do 
reverse  engineering  unless — 

(1)  Si^ufvcant  cost  savings  can  be 
demonstrated;  and 

(2)  The  action  is  authorized  by  Uie 
head  of  the  contracting  activity. 

2T7.7S04    UmWatioos  en  price  inaeaaea. 
This  section  provides  imptemenling 
guidance  for  section  1215  oif  Public  I^w 
98-«4  (10  U.S.C  2452  note). 

(a)  'The  contracting  offioar  shall  not 
award,  on  a  sole  source  basis,  a  contract 
for  any  centrally  managed 
replenishment  part  when  the  price  of  the 
part  has  increased  by  25  percent  or  more 
over  the  most  recent  12-mo&th  period. 

(1 )  Before  ccmiputing  the  percentage 
difference  between  the  current  price  and 
the  prior  price,  ad)u8t  for  quantity, 
escalation,  and  other  factors  necessary 
to  achieve  comparability. 

(2)  Departments  and  agencies  may 
specify  an  alternate  percentage  or 
percerrtages  for  contracts  within  the 
small  purchase  limitation  in  FAR  part 
13. 

(b)  The  contracting  officer  may  award 
a  contract  for  a  part  the  price  of  which 
exceeds  the  hmitation  in  paragraph  (a) 
of  this  section,  if  the  contracting  officer 
certifies  in  writing  to  the  head  of  the 
contracting  activity  before  award  that — 

(1)  The  contracting  officer  has 
evaluated  the  price  of  the  part  and 
concluded  that  the  price  increa^  is  fair 
and  reasonable:  or 

(2)  The  national  sectuity  interests  of 
the  United  States  require  purchase  of 
the  part  despite  the  price  increase. 

(c)  The  fact  that  a  particular  price  has 
not  exceeded  the  limitation  in  paragraph 
(a)  of  this  section  does  not  relieve  'he 
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contracting  officer  of  the  responsibility 
for  obtaining  a  fair  and  reasonable 
price. 

(d)  Contracting  officers  may  include  a 
provision  in  sole  source  solicitations 
requiring  that  the  olfferor  supply  %vith  its 
proposal,  price  and  quantity  data  on  any 
government  orders  for  the  replenishment 
part  issued  within  the  most  recent  12 
months. 

Subpart  217.76-Contracts  with 
Provisioning  Requirements 

217.7600  Scope  of  subfMTt 
This  subpart  contains  contract 

requirements  and  procedures  for  items 
to  be  provisioned.  For  technical 
requirements  of  provisioning,  see  DoDD 
4140.40.  Provisioning  of  End  Items  of 
.  Material.  For  breakout  requirements,  see 
appendix  E. 

217.7601  Definitions. 

As  used  in  this  subpart. 

(a)  Provisioning  means  the  process  of 
determining  and  acquiring  the  range  and 
quantity  of  spare  and  repair  parts,  and 
support  and  test  equipment  required  to 
operate  and  maintain  an  end  item  for  an 
initial  period  of  service. 

(b)  Provisioned  item  means  any  item 
selected  under  provisioning  procedures. 

(c)  Provisioned  items  order  (PIO) 
means  an  undefinitized  order  issued 
under  a  contract  which  includes  the 
Government's  requirements  for 
provisioned  items.  (Provisioned  items 
with  firm  prices  are  acquired  by 
supplemental  agreement  or  by  separate 
contract.) 

(d)  Provisioning  activity  means  the 
organization  responsible  for  selecting 
and  determining  requirements  for 
provisioned  items. 

(e)  Provisioning  requirements 
statement  means  the  contractual 
document  listing  the  specific 
provisioning  requirements  for  that 
contract  The  statement  normally 
includes: 

(1)  Instructions,  such  as  the 
provisioning  method  to  be  used; 

(2)  The  extent  of  provisioning 
technical  documentation  and  data 
needed  (including  administrative 
requirements  for  submission  and 
distribution); 

(3)  The  type  and  location  of 
provisioning  conferences; 

(4)  Sample  article  requirements; 

(5)  The  delivery  schedule: 

(6)  Packaging  and  marking 
requirements  for  provisioned  items;  and 

(7)  Requirements  for  provisioning 
screening. 

(f)  Provisioning  technical 
documentation  means  the  data  needed 
for  the  identification,  selection. 


determination  of  initial  requirements, 
and  cataloging  of  support  items  to  be 
acquired  through  the  provisioning 
process.  It  includes  such  things  as 
provisioning  Usts  and  logistics  support 
analysis  sununaries.  Descriptive  data 
such  as  drawings  and  photographs  are 
referred  to  as  supplementary 
provisioning  technical  documentation. 

217.7602    Contracting  requirements. 

217.7602-1    Contractual  provisions. 

Contracts  containing  provisioning 
requirements  shall — 

(a)  List  the  provisioning  functions  to 
be  performed  and  who  will  perform 
them; 

(b)  Include  a  provisioning 
requirements  statement  or  specify  a  time 
limit  for  its  incorporation  into  the 
contract  by  modification  (revisions  to 
the  provisioning  requirements  statement 
shall  also  be  incorporated  by  contract 
modification); 

(c)  Include  on  the  DD  Form  1423. 
Contract  Data  Requirements  List,  a 
schedule  for  delivery  of  provisioning 
technical  documentation,  or  provide  for 
the  schedule  to  be  incorporated  later  by 
contract  modiHcation; 

(d)  Require  flowdown  of  the 
appropriate  provisioning  technical 
documentation  requirement  when  the 
subcontractor  prepares  the 
documentation: 

(e)  Specify  any  applicable  procedures 
for  interim  release  by  the  contractor  of 
long  lead  time  items,  and  include 
ordering  and  funding  instructions  for 
such  items.  As  a  minimum,  the 
instructions  shall  require  the  contractor 
to  advise  the  contracting  offices  or 
provisioning  activity  at  least  30  days 
before  release  of  the  items,  their 
estimated  costs,  and  the  effective  date 
of  release; 

(f)  Specify  the  activity  designated  to 
issue  provisioned  items  orders,  i.e., 
contracting  officer,  provisioning  activity, 
or  administrative  contracting  officer. 
When  it  is  expected  that  more  than  one 
activity  will  place  provisioned  items 
orders  against  the  contract,  state  the 
requirements  for  provisioned  items  of 
each  activity  as  separate  contract  line 
items; 

(g)  Provide  a  definitization  schedule 
(normally  120  days  after  receipt  of  the 
contractor's  proposal),  and  a  timeframe 
for  the  contractor  to  himish  price 
proposals  for  provisioned  items  orders 
(normally  60  days  after  order  issuance): 

(h)  Specify  exhibit  identifiers 
applicable  to  the  contract  line/subline 
items;  and 

(i)  Include  procedures  for  processing 
changes  (including  cancellations)  in 
quantities  of  items  ordered. 


217.7602-2    Issuancs  of  provisioned  Kerns 


(a)  Use  the  Stemdard  Form  30, 
Amendment  of  Solicitation/Modification 
of  Contract  to^ 

(1)  Issue  provisioned  items  orders: 

(2)  Decrease  or  cancel  quantities  of 
items  ordered;  and 

(3)  Cover  the  contractor's  interim 
release  of  long  lead  items  when  the 
contracting  officer  approves  the  release 
(if  the  release  is  not  approved,  the 
contracting  officer  shall  notify  the 
contractor  to  cancel  the  items). 

(b)  Include  in  Block  14  of  the  Standard 
Form  30— 

(1)  The  term  PROVISIONED  ITEMS 
ORDER  in  capital  letters  and 
underiined;  and 

(2)  The  appropriate  exhibit 
identifier(s)  for  all  attached  exhibits. 

(c)  Obligate  funds  to  cover  the 
estimated  price  of  the  items  being 
ordered.  Show  individual  estimated 
prices  for  each  exhibit  line  item  on  the 
accounting  and  payment  office  copies. 

(d)  Distribution  is  the  same  as  for  the 
basic  contract  (see  FAR  4.2).  However,  if 
the  exhibits  are  voluminous,  the 
contracting  officer  may  restrict 
distribution  of  the  exhibits  to  the 
contract  administration  office. 

(e)  See  subpart  217.74  for  additional 
guidance  and  limitations  on  the  use  of 
undefinitized  contract  actions. 

217.7603    Contract  administration 
requirements. 

217.7603-1    Provisioning  conferencss. 

When  requested  by  the  contracting 
officer  or  provisioning  activity,  the 
contract  administration  office  shall 
assist  the  contracting  officer  or 
provisioning  activity  in  scheduling  and 
determining  the  types  of  provisioning 
conferences  required,  e.g.,  guidance 
meetings,  long  lead  time  items 
conferences,  source  coding  meetings. 

217.7603-2    Contract  administration  office 
monitoring. 

The  contract  administration  office 
(CAO)  shall  monitor  contracts 
containing  provisioning  requirements. 
As  a  minimum  the  CAO  shall — 

(a)  Ensure  that  the  contractor 
understands  the  provisioning 
requirements; 

(b)  Review  contractor  progress  in  the 
preparation  of  provisioning  technical 
documentation  and.  if  requested  by  the 
contracting  officer  or  provisioning 
activity,  inspect  it  for  format  and 
content 

(c)  Ensure  the  prime  contractor  flows- 
down  provisioning  requirements  to  any 
subcontractor  charged  with  preparation 
of  documentation; 


(d)  Advise  the  contracting  c 
provisioning  activity  of  delayi 
dehvery  of  provisioning  techn 
documentation  or  other  relate 
problems  (see  FAR  subpart  42 

(e)  Ensure  contractor  compl 
contract  requirements  concen 
assignment  of  national  stock  i 
and 

(f)  Ensure  that  the  contractc 
with  contractual  criteria  for  n 
long  lead  time  items. 

217.7603-3    Negotiating  and  sx( 
supplemental  agreements. 

(a)  The  administrative  conti 
officer  iACO)  shall  definitize 
provisioned  items  orders  with 
prescribed  schedule. 

(b)  If  the  provisioned  items  i 
not  contain  a  delivery  date,  or 
contractor  cannot  meet  the  da 
ACO  shall  coordinate  the  negi 
schedule  with  the  contracting 
provisioning  activity  before  e> 
the  supplemental  agreement 

(c)  The  ACO  shall  maintain 
provisioned  items  orders  show 

(1)  The  adequacy  of  obligate 

(2)  Due  dates  for  price  prop< 

(3)  Actions  taken  to  obtain  i 
funds  or  to  deobligate  excess  I 

Subpart  217.77— Over  and  At 

217.7700  Scope  Of  subpart 
This  subpart  prescribes  polii 

procedures  for  acquisition  of  a 
above  work. 

217.7701  Procedures. 

(a)  Contracts  for  the  perfonr 
maintenance,  overhaul,  modifi 
and  repair  of  various  items  (e^ 
engines,  ground  support  equipi 
ships)  generally  contain  over  a 
work  requirements.  When  thej 
contracting  officer  shall  estabi 
separate  contract  line  item  for 
and  above  woric. 

(b)  Over  and  above  reqairen 
the  contractor  to  identify  need 
and  recommend  corrective  act 
contract  performance.  The  con 
submits  a  work  request  to  idea 
over  and  above  work  and.  as 
appropriate,  the  Government  a 
the  contractor  to  proceed. 

(c)  The  clause  at  252.217-702 
and  Above  Work,  requires  the 
contractor  and  the  contracting 
responsible  for  administering  t 
contract  to  negotiate  specific  p 
for  Government  edministratior 
contractor  performance  of  ovei 
above  work  requests. 

(d)  The  contracting  officer  m 
blanket  work  request  aothorizi 
describing  the  manner  in  wbici 
individual  over  and  above  wor 
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217.7602-2    Issuance  of  provisioned  Hems 


(a)  Use  the  Standard  Form  30. 
Amendment  of  Solicitation/ModiHcation 
of  Contract,  to^ 

(1)  Issue  provisioned  items  orders: 

(2)  Decrease  or  cancel  quantities  of 
items  ordered:  and 

(3)  Cover  the  contractor's  interim 
release  of  long  lead  items  when  the 
contracting  officer  approves  the  release 
(if  the  release  is  not  approved,  the 
contracting  officer  shall  notify  the 
contractor  to  cancel  the  items). 

(b)  Include  in  Block  14  of  the  Standard 
Form  30 — 

(1)  The  term  PROVISIONED  ITEMS 
ORDER  in  capital  letters  and 
underlined;  and 

(2)  The  appropriate  exhibit 
identifier(s}  for  all  attached  exhibits. 

(c)  Obligate  funds  to  cover  the 
estimated  price  of  the  items  being 
ordered.  Show  individual  estimated 
prices  for  each  exhibit  line  item  on  the 
accounting  and  payment  ofHce  copies. 

(d)  Distribution  is  the  same  as  for  the 
basic  contract  (see  FAR  4.2).  However,  if 
the  exhibits  are  voluminous,  the 
contracting  officer  may  restrict 
distribution  of  the  exhibits  to  the 
contract  administration  office. 

(e)  See  subpart  217.74  for  additional 
guidance  and  limitations  on  the  use  of 
undefinitized  contract  actions. 

217.7603    Contract  sdmlnistnition 
requirements. 

217.7603-1    Provisioning  conferences. 
When  requested  by  the  contracting 
officer  or  provisioning  activity,  the 
contract  administration  o^ce  shall 
assist  the  contracting  officer  or 
provisioning  activity  in  scheduling  and 
determining  the  types  of  provisioning 
conferences  required,  e.g.,  guidance 
meetings,  long  lead  time  items 
conferences,  source  coding  meetings. 

217.7603-2    Contract  admlnlstnitlon  office 
monitoring. 

The  contract  administration  office 
(CAO)  shall  monitor  contracts 
containing  provisioning  requirements. 
As  a  minimum  the  CAO  shall — 

(a)  Ensure  that  the  contractor 
understands  the  provisioning 
requirements; 

(b)  Review  contractor  progress  in  the 
preparation  of  provisioning  technical 
documentation  and,  if  requested  by  the 
contracting  officer  or  provisioning 
activity,  inspect  it  for  format  and 
content: 

(c)  Ensure  the  prime  contractor  flows- 
down  provisioning  requirements  to  any 
subcontractor  charged  with  preparation 
of  documentation: 


(d)  Advise  the  contracting  office  or 
provisioning  activity  of  delays  in 
dehvery  of  provisioning  technical 
documentation  or  other  related 
problems  (see  FAR  subpart  42.11); 

(e)  Ensure  contractor  compliance  with 
contract  requirements  concerning  the 
assignment  of  national  stock  numbers; 
and 

(f)  Ensure  that  the  contractor  complies 
with  contractual  criteria  for  release  of 
long  lead  time  items. 

217.7603-3    Negotiating  and  executing 
supplemental  agreements. 

(a)  The  administrative  contracting 
officer  (ACO)  shall  definitize 
provisioned  Items  orders  within  the 
prescribed  schedule. 

(b)  If  the  provisioned  items  order  does 
not  contain  a  delivery  date,  or  the 
contracts  cannot  meet  the  date,  the 
ACO  shall  coordinate  the  negotiated 
schedule  with  the  contracting  officer  or 
provisioning  activity  before  execution  of 
the  supplemental  agreement 

(c)  The  ACO  shall  maintain  records  of 
provisioned  items  orders  showing — 

(1)  The  adequacy  of  obligated  funds; 

(2)  Due  dates  for  price  proposals;  and 

(3)  Actions  taken  to  obtain  additional 
funds  or  to  deobligate  excess  funds. 

Subpart  217.77— Over  and  Above  Work 

217.7700  Scope  Of  subpart 

This  subpart  prescribes  policies  and 
procedures  for  acquisition  of  over  and 
above  work. 

217.7701  Procedures. 

(a)  Contracts  for  the  performance  of 
maintenance,  overhaul,  modification, 
and  repair  of  various  items  (e.g,  aircraft. 
engines,  ground  support  equipment 
ships)  generally  contain  over  and  above 
work  requirements.  When  they  do.  the 
contracting  officer  shall  establish  a 
separate  contract  line  item  for  the  over 
and  above  work. 

(b)  Over  and  above  requirements  task 
the  contractor  to  identify  needed  repairs 
and  reconunend  corrective  action  during 
contract  performance.  The  contractor 
submits  a  work  request  to  identify  the 
over  and  above  work  and.  as 
appropriate,  the  Government  authorizes 
the  contractor  to  proceed. 

(c)  The  clause  at  252.217-702S,  Over 
and  Above  Work,  requires  the 
contractor  and  the  contracting  officer 
responsible  for  administering  the 
contract  to  negotiate  specific  procedures 
for  Government  administration  and 
contractor  performance  of  over  and 
above  work  requests. 

(d)  The  contracting  officer  nvay  issue  a 
blanket  work  request  authorization 
describing  the  manner  in  which 
individual  over  and  above  work 


requests  will  be  administered  and 
setting  forth  a  dollar  limiution  for  ail 
over  and  above  work  under  the  contract 
The  blanket  work  request  authorization 
may  be  in  the  form  of  a  letter  or  contract 
modification  (Standard  Form  30). 

(e)  Over  and  above  work  requests  are 
within  the  sco]>e  of  the  contract 
Therefore,  procedures  in  subpart  217 J4. 
Undefinitized  Contractual  Actions,  do 
not  apply. 

(f)  To  the  maximum  extent  practical, 
over  and  above  work  shall  t>e  negotiated 
prior  to  perfonnance  of  the  work. 

217.7702    Contract  clause. 

Use  the  dause  at  252.217-7028,  Over 
and  Above  Work,  in  solicitations  and 
contracts  containing  requirements  for 
over  and  above  work,  except  as 
provided  for  in  subpart  217.71. 

SUBCHAPTER  D-80CtOECONOMte 
PROGRAMS 

PART  219— SMALL  BUSINESS  AND 
SMALL  DISAOVANTAGEO  BUSINESS 
CONCERNS 


ZAJoao 

ziaooi 


Scop*  of  part 
Definitions. 


Subpart  219.2— PoHciet 

219.201    General  policy. 

Zi9.20Z    Specific  policies. 

219J02-1    Encouraging  small  bustnesa 

participation  in  acquisitions. 
219.202-6    Data  collection  and  reporting 

requirements. 

Subpart  219.»—0«termlnstlon  of  Status  as 
a  SntaN  Business  Concern 


219.301  Representation  by  the  offeror. 

219.302  Protesting  a  smalt  buslnesa 
representation. 

219302-70    Protesting  a  small  disadvantaged 

Imsinesa  representation. 
291.304    Solicitation  provisions. 

Subpart  219.4— Cooperation  Mfttti  the  SrmI 
Business  Admlnlstrstlon 
219.401     General. 

Subpart  219.5— Set-AsWes  for  Small 
Business 

219.501  General 

219.502  Setting  aside  acquisitions. 
219.502-1    Requirements  for  setting  aside 

acquisitions. 
219.502-2    Total  set-asides. 
219.502-2-70    Total  set-asides  for  small 

disadvantaged  btjsiness  concerns. 
219.50Z-3    Partial  set-asides. 
219J0»-«    Methods  of  conducting  set-asides. 

219.504  Set  aside  program  order  at 
precedence. 

219.505  Reiecting  SmaU  Business 
Administration  recommendations. 

219.506  Withdrawing  or  modifying  set- 
asides. 

219.508    Solicitation  provisions  and  contract 

clauses. 
21&509-70    Solicitation  provisions  and 

contract  dauses. 


and  Oetemiinsttons  of  EUgMMy 

219.602    Procedures. 

219.602-1     Referral 

219.602-3    Resolving  differences  between  the 

agency  and  the  Small  Business 

Administration. 

Subpart  219.7— Subcontracting  Wtth  SmaB 
Buslnaes  and  SmaB  Dissdvsntagsd 
Business  Concerns 

219.702  Statutory  requirements. 

219.703  Eligibility  requirements  for 
participating  in  the  program. 

219.704  Subcontracting  plan  requirements. 

219.705  Responatbilitiet  of  the  contracting 
officer  ander  the  sut>eantracting 
ssststance  program. 

219705-2    Determining  the  need  for  a 

subcontracting  plan. 
219.705-4    Reviewuig  the  subcontracting 

plan. 

219.706  Responsibilities  of  the  cognizaal 
administrative  contracting  officer. 

219.708    Solicitation  provisions  and  contract 
clauses. 

Subpart  2t9.*-Conbactlng  WMb  Bw  Saial 
Busmeas  Admtnistratton  (Tbe  9<a)  ProgrsM) 

219.803  Selecting  acquisitiotts  for  the  8(a) 
Program. 

219.804  Evaluation,  offering,  and 
acceptance. 

219.804-1    Agency  evaluatioo. 

1 219.19— SmaM  BmsIhsss 

I  OesMMetration  Program 

219.1005  Applicability. 

210.1006  Proceduras. 

219.1007  Solicitation  provisions. 

Subpart  219.70— Cvaiuatton  Pisfeiiice  for 
Sma9  DIssdvsntagsd  Buslwsss  (SOB) 
Cofic#ms 

2197000    Policy. 
219L70O1     Appiical>aity. 
219l7002    Procedures. 
219.7003    Soiicitatioa  provistons  snd 
contract  clauses. 
Authority:  5  U.S.C.  301. 10  U.SC  2202.  DoD 
Directive  500046.  FAR  subpart  1.3. 

2194»0    Soopeofpwt 

This  part  also  implements  section  1207 
of  Public  Lav/  99-661.  section  806  of 
Public  Law  lOO-iaa  and  section  831  of 
Public  Law  101-189.  These  laws  set  a 
goal  for  DoO  for  eadi  of  fiscal  years 
1987-1993  to- 
ri) Award  five  percent  of  contract  and 
subcontract  dollars  to  small 
disadvantaged  business  (SDB)  concerns, 
historically  black  colleges  and 
universities  (HBCUs).  and  minority 
institutions  (Mis)  (See  part  228  for 
policy/procedures  oo  HBCU/MIs):  and 

(2)  Maximize  the  number  of  such 
entities  in  DoD  contracting  and 
subcontracting. 

2194)01    Definitions. 

The  definition  of  $inall  dfaodvontaged 
business  concern  to  be  used  for  DoD 
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contracts  is  in  the  provision  at  252.219- 
7000  and  is  more  restrictive  than  the 
definition  in  FAR  19.001. 

Subpart  219.2— Pdiciet 

219.201    General  policy. 

(a)  The  DoD  will  use  the  section  8(a) 
program,  small  disadvantaged  business 
set  asides  and  evaluation  preferences, 
advance  payments,  outreach,  and 
technical  assistance  to  meet  its  five 
percent  goal  for  contract  and 
subcontract  awards  to  small 
disadvantaged  businesses. 

(c)(2)  For  the  defense  agencies,  the 
director  of  the  Office  of  Small  and 
Disadvantaged  Business  Utilization 
shall  be  appointed  by,  be  responsible  to. 
and  report  directly  to  the  director 
deputy  director  of  the  defense  agency. 

(7)  The  responsibility  for  assigning 
small  business  technical  advisors  is 
delegated  to  the  head  of  the  contracting 
activity. 

(9)  Contracting  activity  small  business 
specialists  perform  this  function  by — 

(A)  Reviewing  and  making 
recommendations  for  all  acquisitions 
over  $10,000,  except  small  business- 
small  purchase  set-asides; 

(6)  Making  the  review  before  issue  of 
the  solicitation  or  contract  modification 
and  dociunenting  it  on  DD  Form  2579. 
Small  Business  <Ioordlnation  Record: 

(C)  Referring  recommendations  which 
have  been  rejected  by  the  contracting 
officer  to  the  Small  Business 
Administration  (SBA)  procurement 
center  representative.  However,  in  the 
case  of  a  rejected  small  disadvantaged 
business  set-aside  recommendation  or  if 
an  SBA  representative  is  not  assigned  or 
available,  the  speciahst  refers  the 
matter  to  the  specialist's  appointing 
authority. 

(d)  Contracting  and  contract 
administration  activities  appoint  small 
business  specialists  as  directed  by 
DoDD  4205.1,  DoD  Small  Business  and 
Small  Disadvantaged  Business 
Utilization  Programs.  Specialists — 

(i)  Report  directly  and  are  responsible 
only  to  their  appointing  authority; 

(ii)  Make  sure  that  the  contracting 
activity  takes  the  necessary  actions  to 
implement  small  business,  historically 
black  college  and  university/minority 
institution,  and  labor  surplus  area 
programs; 

(iii)  Advise  and  assist  contracting, 
program  manager,  and  requirements 
per  onnel  on  all  matters  which  affect 
small  businesses,  historically  black 
colleges  and  universities  or  minority 
institutions,  and  labor  surplus  area 
concerns; 

(iv)  Aid.  counsel,  and  assist  small 
business,  small  disadvantaged  business. 


historically  black  colleges  and 
universities,  and  minority  institutions  by 
providing — 

(A)  Advice  concerning  acquisition 
procedures; 

(B)  Information  regarding  proposed 
acquisitions;  and 

(C)  Instructions  on  preparation  of 
proposals  In  the  interpretation  of 
standard  clauses,  representations,  and 
certifications: 

(v)  Maintain  an  outreach  program 
(including  participation  in  Government- 
industry  conferences  and  regional 
interagency  small  business  councils) 
designed  to  locate  and  develop 
information  on  the  technical  competence 
of  small  business,  small  disadvantaged 
business  concerns,  historically  black 
colleges  and  universities,  and  minority 
institutions: 

(vi)  Ensure  that  financial  assistance, 
available  under  existing  regulations,  is 
o^ered  and  also  assist  small  business 
concerns  in  obtaining  payments  under 
their  contracts,  late  payment,  interest 
penalties,  or  information  on  contractual 
payment  provisions; 

(vii)  Provide  assistance  to  contracting 
officers  in  determining  the  need  for  and 
acceptability  of  subcontracting  plans 
and  assist  administrative  contracting 
officers  (see  219.706(a)(ii))  in  evaluating, 
monitoring,  reviewing,  and  documenting 
contract  performance  to  determine 
compliance  with  subcontracting  plans; 
and 

(viii)  Reconunend  to  the  appointing 
authcHity  the  activity's  small  and 
disadvantaged  business  program  goals, 
including  goal  assignments  to 
subordinate  contracting  offices;  monitor 
the  activity's  performance  against  these 
goals;  and  recommend  action  to  correct 
reporting  errors/deficiencies. 

219.202    SpMtfIc  policies. 

219.202-1    Encouraging  small  business 
participation  In  acquisitions. 

The  DoD  will  maximize  the  use  of 
small  business  concerns  as  planned 
producers  in  the  Industrial  Readiness 
Planning  Program. 

219.202-S    Data  coNectkM)  and  reporting 
requirements. 

Determine  the  premium  percentage  to 
be  entered  in  Item  D4E  of  the  Individual 
Contract  Action  Report  (DD  Form  350). 
(see  253.204-70).  as  follows  — 

(1)  For  small  disadvantaged  business 
or  historically  black  college  and 
university/minority  institution  set- 
asides,  divide  the  difference  between 
the  fair  market  price  and  the  award 
price  by  the  fair  nwrket  price. 

(2)  For  219.7000  evaluation  preference 
awards,  divide  the  difference  between 


the  low  responsive  offer  and  the  award 
price  by  the  low  responsive  offer. 

(3)  For  219.502-3  preferential 
consideration  awards,  divide  the 
difference  between  the  award  price  on 
the  non-set-aside  portion  and  the  award 
price  on  the  set-aside  portion  by  the 
award  price  on  the  non-set-aside 
portion. 

(b)  Within  60  days  after  the  end  of 
each  fiscal  year,  departments  and 
agencies  shall  submit  the  report  to  the 
Secretary  of  Defense,  who  will  repwrt  to 
the  SBA  on  behalf  of  all  DoD 
departments  and  agencies.  Reports  must 
include — 

(i)  Justification  for  failure  to  meet 
goals  established  by  the  Office  of  the 
Secretary  of  Defense;  and 

(ii)  Planned  actions  for  increasing 
participation  by  such  firms  in  future 
contract  awards. 

Subpart  219.3— Determination  of 
Status  as  a  Small  Business  Concern 

219.301    Representation  t>y  the  offeror. 

(a)  A  concern  must  quahfy  as  a  small 
disadvantaged  business  (SDB)  on  the 
date  of  submission  of  its  offer  and  at 
contract  award  to  be  eligible  for  — 

(i)  Award  under  a  small 
disadvantaged  business  set-aside; 

(ii)  Preferential  consideration  as  an 
SDB  under  a  partial  set-aside;  or 

(iii)  An  evaluation  preference  for 
SDBs. 

(b)  The  contracting  officer  shall 
protest  an  offeror's  representation  that  it 
is  a  small  disadvantaged  business 
concern  when — 

(i)  There  is  conflicting  evidence; 

(ii)  The  offeror  certifies  that  the  Small 
Business  Administration  previously 
determined  the  concern  to  be  non- 
disadvantaged;  or 

(iii)  The  offeror  represents  its 
ownership  as  other  than  Black 
American.  Hispanic  American.  Native 
American  (including  Indian  tribes  and 
Native  Hawaiian  organizations),  Asian 
Pacific  American,  or  Subcontinent  Asian 
American;  unless  the  offeror — 

(A)  Represents  that  it  ciurently  is  In 
the  section  8(a)  program:  or 

(B)  Certifies  that— 

(7)  Within  the  six  months  preceding 
submission  of  its  offer,  the  offeror  was 
determined  by  the  Small  Business 
Administration  to  be  socially  and 
economically  disadvantaged:  and 

[2]  No  circumstances  have  changed  to 
vary  that  determination. 


Federal  Registi 


219.302    Protesting  a  small  bus 
representation. 

219.302-70    Protesting  a  small 
disadvantaged  business  repres 

This  section  applies  to  prol 
small  business  concern's  stat 
socially  and  economically 
disadvantaged.  Protests  of  a  ( 
size  are  processed  under  FAI 
Any  offeror,  the  contracting  c 
tlie  Small  Business  Administi 
(SBA)  may  protest  a  concern' 
representation  of  disadvantaj 

(a)  An  offeror  may  protest  i 
representation  of  disadvantaj 
by  filing  a  protest  with  the  co 
officer.  The  protest — 

(1)  Must  be  filed  within  the 
specified  in  FAR  19.302(d)(7): 

(2)  Must  contain  specific  d( 
evidence  supporting  the  basis 

(b)  The  contracting  officer  ( 
may  protest  a  concern's  repre 
of  disadvantaged  status  at  an 
If  a  contracting  officer's  pro»e 
on  information  brought  to  his 
attention  by  a  party  ineligible 
directly  or  ineligible  to  protes 
timeliness  standard,  the  conti 
officer  must  be  persuaded  by 
evidence  presented  before  ad 
grounds  for  protest  as  his  or  1 

(2)  The  SBA  protests  a  cone 
representation  of  disadvantaj 
by  filing  directly  with  its  Offii 
Program  Eligibility  and  notify 
contracting  officer. 

(c)  The  contracting  officer  s 
untimely  protests  to  the  prote 
includes  protests  filed  before 
opening  or  notification  of  app 
successful  offeror. 

(d)  Upon  receipt  of  a  timely 
the  contracting  officer  shall  w 
award  and  forward  the  protei 
SBA  Office  of  Program  Eligibi 
of  Minority  Small  Business  ar 
Ownership  Development,  409 
SW..  Washington,  DC  20416.  i 
SBA— 

(1)  The  protest; 

(2)  The  date  the  protest  wa; 
and  a  determination  of  timelii 

(3)  A  copy  of  the  protested 
scif-certification  of  disadvant 
status;  and 

(4)  The  date  of  bid  opening 
which  notification  of  apparen 
successful  offeror  was  sent  to 
unsuccessful  offerors. 

(e)  Do  not  withhold  award  ^ 

(1)  The  contracting  officer  r 
written  determination  that  aw 
be  made  to  protect  the  public 

(2)  The  offeror  has  certified 
(i)  Within  the  six  months  pr 

submission  of  its  offer,  the  SB 


dnesday.  July  31.  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991./  Rules  and  RegulaUons        36355 


colleges  and 
minority  Institutions  by 

ceming  acquisition 

regarding  proposed 

on  preparation  of 
nterpretation  of 
representations,  and 

outreach  program 
>ation  in  Govemment- 
ces  and  regional 
business  councils) 
I  and  develop 
;  technical  competence 
small  disadvantaged 
t.  historically  black 
irsities,  and  minority 

financial  assistance, 
cisting  regulations,  is 
ssist  small  business 
ling  payments  under 
:e  payment,  interest 
[nation  on  contractual 
is; 

>lstance  to  contracting 
ning  the  need  for  and 
ibcontracting  plans 
jtrative  contracting 
)6{a)(ii))  in  evaluating, 
dng,  and  documenting 
nee  to  determine 
ubcontracting  plans; 

id  to  the  appointing 
ity's  small  and 
liness  program  goals, 
gnments  to 
icting  offices;  monitor 
•rmance  against  these 
lend  action  to  correct 
sficiencies. 

»lici«s. 

iging  wnall  business 
ilsJtIons. 

iximize  the  use  of 
icems  as  planned 
dustrial  Readiness 


taction  and  reporting 

"emium  percentage  to 
D4E  of  the  Individual 
jport  (DD  Form  350). 
I  follows  — 
advantaged  business 
k  college  and 
y  institution  set- 
iifference  between 
:e  and  the  award 
arket  price, 
(valuation  preference 
difference  between 


the  low  responsive  offer  and  the  award 
price  by  the  low  responsive  offer. 

(3)  For  219.502-3  preferential 
consideration  awards,  divide  the 
difference  between  the  award  price  on 
the  non-set-aside  portion  and  the  award 
price  on  the  set-aside  portion  by  the 
award  price  on  the  non-set-aside 
portion. 

(b)  Within  60  days  after  the  end  of 
each  fiscal  year,  departments  and 
agencies  shall  submit  the  report  to  the 
Secretary  of  Defense,  who  will  rejwrt  to 
the  SBA  on  behalf  of  all  DoD 
departments  and  agencies.  Reports  must 
include — 

(i)  JustiHcation  for  failure  to  meet 
goals  established  by  the  Office  of  the 
Secretary  of  Defense;  and 

(ii)  Planned  actions  for  increasing 
participation  by  such  firms  in  future 
contract  awards. 

Subpart  219.3--Detertnination  of 
Status  as  a  Small  Business  Concern 

219.301    Representation  t>y  \ht  offeror. 

(a)  A  concern  must  quahfy  as  a  small 
disadvantaged  business  (SDB)  on  the 
date  of  submission  of  its  offer  and  at 
contract  award  to  be  eligible  for  — 

(i)  Award  under  a  small 
disadvantaged  business  set-aside; 

(ii)  Preferential  consideration  as  an 
SDB  under  a  partial  set-aside;  or 

(ili)  An  evaluation  preference  for 
SDBs. 

(b)  The  contracting  officer  shall 
protest  an  offeror's  representation  that  it 
is  a  small  disadvantaged  business 
concern  when — 

(i)  There  is  confiicting  evidence; 

(ii)  The  offeror  certifies  that  the  Small 
Business  Administration  previously 
determined  the  concern  to  be  non- 
disadvantaged;  or 

(iii)  The  offeror  represents  its 
ownership  as  other  than  Black 
American,  Hispanic  American.  Native 
American  (including  Indian  tribes  and 
Native  Hawaiian  organizations),  Asian 
Pacific  American,  or  Subcontinent  Asian 
American;  unless  the  offeror — 

(A)  Represents  that  it  ciurently  is  In 
the  section  8(a)  program;  or 

(B)  Certifies  Uiat— 

(1)  Within  the  six  months  preceding 
submission  of  its  offer,  the  offeror  was 
determined  by  the  Small  Business 
Administration  to  be  socially  and 
economically  disadvantaged:  and 

[2]  No  circumstances  have  changed  to 
vary  that  determination. 


2 1 9.302    Protesting  a  smati  business 
representation. 

219.302-70    Protesting  a  small 
disadvantaged  business  representation. 

This  section  applies  to  protests  of  a 
small  business  concern's  status  as 
socially  and  economically 
disadvantaged.  Protests  of  a  concern's 
size  are  processed  under  FAR  19.302. 
Any  offeror,  the  contracting  officer,  or 
the  Small  Business  Administration 
(SBA)  may  protest  a  concern's 
representation  of  disadvantaged  status. 

(a)  An  offeror  may  protest  a  concern's 
representation  of  disadvantaged  status 
by  filing  a  protest  with  the  contracting 
officer.  The  protest — 

(1)  Must  be  filed  within  the  times 
specified  in  FAR  19.302(d)(l ):  and 

(2)  Must  contain  specific  detailed 
evidence  supporting  the  basis  of  protest. 

(b)  The  contracting  officer  or  the  SBA 
may  protest  a  concern's  representation 
of  disadvantaged  status  at  any  time.  (1) 
If  a  contracting  officer's  protest  is  based 
on  information  brought  to  his/her 
attention  by  a  party  ineligible  to  protest 
directly  or  ineligible  to  protest  under  the 
timeliness  standard,  the  contracting 
officer  must  be  persuaded  by  the 
evidence  presented  before  adopting  the 
grounds  for  protest  as  his  or  her  own. 

(2)  The  SBA  protests  a  concern's 
representation  of  disadvantaged  status 
by  filing  directly  with  its  Office  of 
Program  Eligibility  and  notifying  the 
contracting  officer. 

(c)  The  contracting  officer  shall  return 
untimely  protests  to  the  protestor.  This 
includes  protests  filed  before  bid 
opening  or  notification  of  apparent 
successful  offeror. 

(d)  Upon  receipt  of  a  timely  protest, 
the  contracting  officer  shall  withhold 
award  and  forward  the  protest  to  the 
SaA  Office  of  Program  Eligibility,  Office 
of  Minority  Small  Business  and  Capitol 
Ownership  Development,  409  3rd  Street, 
SW.,  Washington,  DC  20416.  Send 
SBA— 

(1)  The  protest; 

(2)  The  date  the  protest  was  received 
and  a  determination  of  timeliness; 

(3)  A  copy  of  the  protested  concern's 
sfiif-certification  of  disadvantaged 
status;  and 

(4)  The  date  of  bid  opening  or  date  on 
which  notification  of  apparent 
s'iccessful  offeror  was  sent  to 
unsuccessful  offerors. 

(e)  Do  not  withhold  award  when — 

(1)  The  contracting  officer  makes  a 
written  determination  that  award  must 
be  made  to  protect  the  public  Interest  or 

(2)  The  offeror  has  certified  that — 
(i)  Within  the  six  months  preceding 

submission  of  its  offer,  the  SBA  has 


determined  the  concern  to  be  socially 
end  economically  disadvantaged;  and 

(ii)  No  circumstances  have  changed  to 
vary  that  determination. 

(0  The  SBA  Director,  Office  of 
Program  Eligibility,  will  determine  the 
disadvantaged  status  of  the  challenged 
offeror  and  notify  the  contracting  officer, 
the  challenged  offeror,  and  the  protestor. 
Award  may  be  made  on  the  basis  of  that 
determination.  The  determination  is 
final  for  purposes  of  the  instant 
acquisition,  unless — 

(1)  It  is  appealed;  and 

(2J  The  contracting  officer  receives  the 
appeal  decision  before  award. 

(g)  U  the  contracting  officer  does  not 
receive  an  SBA  determination  within  15 
working  days  after  the  SBA's  receipt  of 
the  protest,  the  contracting  officer  shall 
presume  that  the  challenged  offeror  is 
socially  and  economically 
disadvantaged.  Do  not  use  the 
presumption  as  a  basis  for  award 
without  first  inquiring  as  to  when  a 
determination  can  be  expected  and 
waiting  for  the  determination,  unless 
further  delay  in  award  would  be 
disadvantageous  to  the  Government. 

(h)  An  SBA  determination  may  be 
appealed  by — 

(1)  The  interested  party  whose  protest 
has  been  denied; 

(2)  The  concern  whose  status  was 
protested;  or 

(3)  The  contracting  officer. 

The  appeal  must  be  filed  with  the 
SBA's  Associate  Administrator  for 
Minority  Small  Business  and  Capital 
Ownership  Development  within  five 
working  days  after  receipt  of  the 
determination.  If  the  contracting  officer 
receives  the  SBA's  decision  on  the 
appeal  before  award,  the  decision  shall 
apply  to  the  instant  acquisition.  If  the 
decision  is  received  after  award,  it  will 
apply  to  future  acquisitions. 

219.304    Solicitation  provisiont. 

(b)  Use  the  provision  at  252.219-7000. 
Small  Disadvantaged  Business  Concern 
Representation  (DoD  Contracts)  instead 
of  the  provision  at  FAR  52.219-2,  Small 
Disadvantaged  Business  Concern 
Representation. 

Subpart  219.4— Cooperation  With  the  Small 
Business  Administration 

219.401    General. 

(b)  The  contracting  activity  small 
business  specialist  is  the  primary 
activity  focal  point  for  interface  with  the 
SBA. 


Subpart  219.5— Sst-Asides  for  Small 
Business 

219.501  QeneraL 

(g)  This  repetitive  set-aside  procedure 
applies  to  DoD. 

(S-70)  When  a  product  or  service  has 
been  acquired  successfully  by  a 
contracting  office  as  a  small 
disadvantaged  business  set-aside,  all 
future  requirements  of  that  office  for 
that  product  or  service  shall  be  acquired 
as  small  disadvantaged  business  set- 
asides,  except  those — 

(1)  Processed  under  small  purchase 
procedures;  or 

(2)  For  which  the  contracting  officer 
determines  there  is  no  reasonable 
expectation  that  the  criteria  for  a  small 
disadvantaged  business  set-aside  can  be 
met  (see  219.502-2-70(a)). 

219.502  Setting  aside  acquisitions. 

219.502-1    Requirements  for  settir>g  aside 
acquisitions. 

Do  not  set  aside  acquisitions  for — 

(1)  Supphes  which  were  developed 
and  financed,  in  whole  or  in  part,  by 
Canadian  sources  under  the  U.S.- 
Canadian Defense  Development  Sharing 
Program;  or 

(2)  Architect-engineer  services  of 
585,000  or  more  (10  U.S.C.  2855), 
including  indefinite  delivery  and 
indefinite  quantity  contracts  if  the  value 
of  all  anticipated  orders  is  expected  to 
total  $85,000  or  more. 

219.502-2    ToUl  set-asides. 

(a)  Unless  the  contracting  officer 
determines  that  the  criteria  for  set-aside 
cannot  be  met,  set  aside  for  small 
business  concerns  acquisitions  for — 

(i)  Construction,  including 
maintenance  and  repairs,  under  $2 
million; 

(ii)  Dredging  under  $1  million;  and 

(iii)  Architect-engineer  services  under 
$35,000. 

219.502-2-70    Total  aet-asidea  for  small 
disadvantaged  buslrtess  concerns. 

(a)  Except  as  provided  in  paragraph 
(b),  the  contracting  officer  shall  set  aside 
an  acquisition  for  small  disadvantaged 
businesses  when  there  is  a  reasonable 
expectation  that — 

(1)  Offers  will  be  received  from  at 
least  two  responsible  small 
disadvantaged  business.{SDB)  concerns 
who^ 

(i)  Can  comply  with  the  FAR  52.219-14 
limitations  on  subcontracting;  or 

(ii)  In  the  case  of  SDB  regular  dealers, 
will  provide  the  supplies  of  SDBs 
(except  as  provided  in  Alternate  I  of  the 
clause  at  252.219-7002,  Notice  of  Small 
Disadvantaged  Business  Set-Aside. 
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(2)  Award  will  be  made  at  not  more 
than  ten  percent  above  fair  market 
price:  and 

(3)  Scientific  and/or  technological 
talent  consistent  with  the  demands  of 
the  acquisition  will  be  offered. 

(b)  Do  not  set  aside  acquisitions  for 
SDBs  when — 

(1)  The  product  or  service  has  been 
successfully  acquired  as  a  small 
business  set-aside  (see  FAR  19.501(g)); 

(2)  The  acquisition  is  for  construction, 
including  maintenance  and  repairs,  and 
is  under  $2  nullion.  or  is  for  dredging 
under  $1  million; 

(3)  The  acquisition  is  for  architect- 
engineer  services  or  construction  design 
for  military  construction  projects, 
without  regard  to  dollar  value; 

(4)  The  acquisition  is  reserved  for  the 
8(a)  program; 

(5)  The  acquisition  is  processed  under 
small  purchase  procedures;  or 

(6)  The  acquisition  is  for  commissary 
or  exchange  resale  items. 

(c)  See  205.207(d)  for  information  on 
Commerce  Business  Daily  synopsis, 

219.502-3    Partial  set-asMe*. 

When  a  portion  of  an  acquisition  is  to 
be  set  aside  for  small  business  concerns, 
except  acquisitions  for  commissary  or 
exchange  resale,  the  contracting  officer 
shall  give  small  disadvantaged  business 
concerns  preferential  consideration  by 
using  the  procedures  in  252.219-7001. 
Notice  of  Partial  Sjnall  Business  Set- 
Aside  with  Preferential  Consideration 
for  Small  Disadvantaged  Business  (SDB) 
Concerns. 

219.502-4    Mettiods  of  conducting  set- 
asides. 

(b)  Offers  on  a  small  disadvantaged 
business  (SDB)  set-aside  from  concerns 
that  do  not  qualify  as  SDB  concerns 
shall  be  considered  nonresponsive  and 
shall  be  rejected. 

219.504  S«t-a«Me  program  order  of 
precedence. 

(b)  The  order  of  precedence  for  DoD  is 
(except  see  Zl9M3[c)] — 

(i)  Total  set-aside  for  small 
disadvantaged  business  concerns; 

(ii)  Total  set-aside  for  small  business 
concerns: 

(iii)  Partial  set-aside  for  small 
business  concerns  with  preferential 
consideration  for  small  disadvantaged 
business  concerns. 

219.505  Refecting  Smatt  BusiTM* 
Administration  recommendattons. 

(b)  The  designee  shall  be  at  a  level  no 
tower  than  chief  of  the  contracting 
office. 


219.506    WMtKkawing  or  modifying  set- 


(a)  Do  not  withdraw  small 
disadvantaged  business  set-asides  for 
reasons  of  price  reasonableness  unless 
the  low  responsive  responsible  offer 
exceeds  fair  market  price  by  more  than 
ten  percent. 

219.508    SolcttaaionproviskNwand 
contract  dauaes. 

(d)  Use  the  clause  at  252.219-7001, 
Notice  of  Partial  Small  Business  Set- 
Aside  with  Preferential  Consideration 
for  Small  Disadvantaged  Business  (SDB) 
Concerns,  instead  of  the  clause  in  FAR 
52.219-7,  Notice  of  Partial  Small 
Business  Set-Aside.  Use  the  clause  with 
its  Alternate  I  when  the  contracting 
officer  determines  that  there  are  no 
small  disadvantaged  business 
manufacturers  that  can  meet  the 
requirements  of  the  solicitation. 

(e)  Use  the  clause  at  52.219-14. 
Limitaiions  on  Subcontracting,  also  in 
small  disadvantaged  business  set- 
asides. 

219.508-70    SoUcitation  provtaiona  and 
contract  ( 


Use  the  clause  at  252.219-7002.  Notice 
of  Small  Disadvantaged  Business  Set- 
Aside,  in  sohcitations  and  contracts  for 
small  disadvantaged  business  set- 
asides.  Use  the  clause  with  its  Alternate 
1  when  the  contracting  officer 
determines  that  there  are  no  small 
disadvantaged  business  manufacturers 
that  can  meet  the  requirements  of  the 
solicitation. 

Subpart  219.6— Certificates  of 
Competency  and  Determinations  of 
Eligit>mty 

219.602    Procwlurae. 

219.602-1    RafwraL 

When  making  a  nonreeponsibility 
determination  on  a  small  business 
concern,  the  contracting  officer  shall 
notify  the  contracting  activity's  small 
business  specialist. 

219.602-3    Resolving  differences  between 
ttie  agency  and  the  SmaU  Business 
Administration. 

(c)(j)  If  the  contracting  officer  believes 
the  agency  should  appeal,  the 
contracting  officer  shall  immediately 
inform  the  departmental  director  of  the 
Office  of  Small  and  Disadvantaged 
Business  Utilization,  and  send  the 
director,  through  departmental 
charuiels — 

(A)  A  request  for  appeal,  summarizing 
the  issues.  The  request  must  be  sent  to 
arrive  within  five  working  days  after 
receipt  of  the  SBA  Central  Office's 
written  position. 


(B)  An  appeal  file,  documenting  the 
contracting  activity's  position.  The  file 
must  be  sent  to  arrive  within  five 
working  days  after  transmission  of  the 
request. 

(ii)  The  departmental  director  will 
determine  whether  the  agency  will 
appeal  and  will  notify  the  SBA  of  the 
agency's  intent 

Subpart  219.7— Sid>contractJng  witti 
Small  Business  and  Small 
Disadvantaged  Business  Concerns 

219.702    statutory  requirements. 

(a)  Section  834  of  Public  Law  101-189 
requires  the  DoD  to  establish  a  test 
program  to  determine  whether 
comprehensive  subcontracting  plans  on 
a  corporate,  division,  or  plant-wide 
basis  will  increase  subcontracting 
opportunities  for  small  business 
concerns. 

(i)  The  test  program — 

(A)  Will  be  conducted — 

[1]  Over  a  three  year  period, 
beginning  October  1, 1990: 

[2]  In  accordance  with  the  DoD  test 
plan,  'Test  Program  for  Negotiation  of 
Comprehensive  Small  Business 
Subcontracting  I*lans:"  and 

(5)  By  the  military  departments  and 
agencies  through  specifically  designated 
contracting  activities:  and 

(B)  F*ermits  contractors  selected  by  the 
designated  contracting  activities  to — 

[1]  Negotiate  plant,  division,  or 
company-wide  comprehensive 
subcontracting  plans  instead  of 
individual  contract  subcontracting 
plans:  and 

[2]  Use  the  comprehensive  plans  in  all 
DoD  contracts  which  require  a 
subcontracting  plan. 

(ii)  The  comprehensive  subcontracting 
plans  will — 

(A)  Be  negotiated  on  an  annual  basis 
by  the  designated  contracting  activities: 

(B)  Be  incorporated  by  the 
contractors'  cognizant  contract 
administration  activity  into  all  of  the 
contractors'  active  DoD  contracts  wliich 
require  a  plan; 

(C)  Be  used  by  all  DoD  contracting 
officers  in  contracts,  which  require  a 
plan,  awarded  the  selected  contractors 
during  the  test  period:  and 

(D)  Not  be  subject  to  application  of 
liquidated  damages  during  the  period  of 
the  test  program  (section  402.  Pub.  L 
101-574). 

219.703    ENgMMty  requlramerrts  for 
participating  in  tite  program. 

(a)(2)(A)  To  be  eligible  as  an  SDB 
subcontractor,  a  concern  must  meet  the 
definition  in  the  provision  at  252.219- 
7000,  Small  Disadvantaged  Business 


Concern  Representation  (DoD 
Contracts). 

(B)  To  be  eligible  as  a  histor 
black  college  or  university  or  i 
institution  subcontractor,  such 
must  meet  the  definition  in  the 
252.219-7003,  Small  Business  e 
Disadvantaged  Business  Suba 
Plan  (DoD  Contracts), 

(b)  A  contractor  may  also  re 
written  representation  of  a  his 
black  college  or  university  or  i 
institution  as  to  its  status. 

219.7C4    Sui)contracting  plan 
requirements. 

(a)(1)  The  goal  for  use  of  sm 
disadvantaged  business  conce 
include  subcontracts  with  hist 
black  colleges  and  universities 
minority  institutions  (see  226.7 
addition  to  subcontracts  with  i 
disadvantaged  business  conce 
Subcontracts  with  historically 
colleges  and  universities  and  r 
institutions  do  not  have  to  be  i 
in  the  small  disadvantaged  bui 
goal  in  commercial  products 
subcontracting  plans. 

219.705  Responsibilities  of  the 
contracting  officer  under  tl>e 
subcontracting  assistance  progn 

219.705-2  Determining  the  n—t 
sut>contracting  plan. 

(d)  The  extent  to  which  offei 
identify  and  commit  to  small 
disadvantaged  business,  histoi 
black  college  and  university,  o 
institution  performance  of  the  i 
whether  as  joint  venture,  team 
arrangement,  or  subcontractor, 
an  evaluation  factor  in  source 
for  major  systems  acquisitions 
complex  or  sensitive  acquisitic 
use  formal  or  alternative  sourc 
selection  procedures. 

219.705-4  Reviewing  the  subcoi 
plan. 

"  (d)  Challenge  any  subcontrai 
that  does  not  contain  positive  j 
consider  the  extent  to  which  ai 
plans  to  use  competition  restrii 
small  disadvantaged  business 
historically  black  colleges  and 
universities,  or  minority  institu 
small  disadvantaged  business  { 
less  than  five  percent  must  be  i 
two  levels  above  the  contractiz 

219.706  Responsibilities  of  the  < 
administrative  contractlrtg  officai 

(a)(i)  The  contract  administri 
office  also  is  responsible  for  re 
evaluating,  and  approving  mas 
subcontracting  plans. 

(ii)  The  small  business  specii 
supports  the  administrative  coi 
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(B)  An  appeal  file,  documenting  the 
contracting  activity's  position.  The  file 
must  be  sent  to  arrive  within  five 
working  days  after  transmission  of  the 
request. 

(ii)  The  departmental  director  will 
determine  whether  the  agency  will 
appeal  and  will  notify  the  SBA  of  the 
agency's  intent 

Subpart  219.7— Sut>contractlng  with 
Small  Business  and  Small 
Disadvantaged  Business  Concerns 

219.702    statutory  rsqutrwnents. 

(a)  Section  834  of  Public  Law  101-189 
requires  the  DoD  to  establish  a  test 
program  to  determine  whether 
comprehensive  subcontracting  plans  on 
a  corporate,  division,  or  plant-wide 
basis  will  increase  subcontracting 
opportunities  for  small  business 
concerns. 

(i)  The  test  program — 

(A)  Will  be  conducted— 

[1)  Over  a  three  year  period, 
beginning  October  1, 1990: 

[2)  In  accordance  with  the  DoD  test 
plan.  'Test  Program  for  Negotiation  of 
Comprehensive  Small  Business 
Subcontracting  I*lans:"  and 

[3)  By  the  military  departments  and 
agencies  through  specifically  desi^ated 
contracting  activities:  and 

(B)  F*ermits  contractors  selected  by  the 
designated  contracting  activities  to — 

[1]  Negotiate  plant,  division,  or 
company- wide  comprehensive 
subcontracting  plans  instead  of 
individual  contract  subcontracting 
plans:  and 

[2]  Use  the  comprehensive  plans  in  all 
DoD  contracts  which  require  a 
subcontracting  plan. 

(ii)  The  comprehensive  subcontracting 
plans  will — 

(A)  Be  negotiated  on  an  annual  basis 
by  the  designated  contracting  activities: 

(B)  Be  incorporated  by  the 
contractors'  cognizant  contract 
administration  activity  into  all  of  the 
contractors'  active  DoD  contracts  which 
require  a  plan: 

(C)  Be  used  by  all  DoD  contracting 
officers  in  contracts,  which  require  a 
plan,  awarded  the  selected  contractors 
during  the  test  period:  and 

(D)  Not  be  subject  to  application  of 
liquidated  damages  during  the  period  of 
the  test  program  (section  402,  Pub.  L. 
101-574). 

219.703    ENgMiaty  r«}uir«n«nts  for 
participating  in  ttw  program. 

(a)(2)(A)  To  be  eligible  as  an  SDB 
subcontractor,  a  concern  must  meet  the 
definition  in  the  provision  at  252.219- 
7000.  Smalt  Disadvantaged  Business 


Concern  Representation  (DoD 
Contracts). 

(B)  To  be  eligible  as  a  historically 
black  college  or  university  or  minority 
institution  subcontractor,  such  entity 
must  meet  the  definition  in  the  clause  at 
252.219-7003,  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan  (DoD  Contracts). 

(b)  A  contractor  may  also  rely  on  the 
written  representation  of  a  historically 
black  college  or  university  or  minority 
institution  as  to  its  status. 
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219.7C4    Sui)contracting  plan 
requiremants. 

(a)(1)  The  goal  for  use  of  small 
disadvantaged  business  concerns  shall 
include  subcontracts  with  historically 
black  colleges  and  universities  and 
minority  institutions  (see  226.70],  in 
addition  to  subcontracts  with  small 
disadvantaged  business  concerns. 
Subcontracts  with  historically  black 
colleges  and  universities  and  minority 
institutions  do  not  have  to  be  included 
in  the  small  disadvantaged  business 
goal  in  commercial  products 
subcontracting  plans. 

219.705  Rasponslbllities  of  ttw 
contracting  off  tear  undsr  tti« 
subcontracting  assistance  program. 

219.705-2    Datarmlning  the  nssd  for  a 
sut>contracting  plan. 

(d)  Th?  extent  to  which  offerors 
identify  and  commit  to  small 
disadvantaged  business,  historically 
black  college  and  university,  or  minority 
institution  performance  of  the  contract, 
whether  as  joint  venture,  teaming 
arrangement,  or  subcontractor,  shall  be 
an  evaluation  factor  in  source  selection 
for  major  systems  acquisitions  and  other 
complex  or  sensitive  acquisitions  which 
use  formal  or  alternative  source 
selection  procedures. 

219.705-4    Revlawtng  th«  sul>contracting 
plan. 

'  (d)  Challenge  any  subcontracting  plan 
that  does  not  contain  positive  goals  and 
consider  the  extent  to  which  an  offeror 
plans  to  use  competition  restricted  to 
small  disadvantaged  business  concerns, 
historically  black  colleges  and 
universities,  or  minority  institutions.  A 
small  disadvantaged  business  goal  of 
less  than  five  percent  must  be  approved 
two  levels  above  the  contracting  officer. 

219.706  Responsibiiitlas  of  tbt  cognizant 
administrsttv*  contracting  offlcar. 

(a)(i)  The  contract  administration 
office  also  is  responsible  for  reviewing, 
evaluating,  and  approving  master 
subcontracting  plans. 

(ii)  The  small  business  specialist 
supports  the  administrative  contracting 


officer  in  evaluating  a  contractor's 
performance  and  compliance  with  its 
subcontracting  plan. 

219.708    Solicltatlcn  provisions  and 
contract  ctousM. 

(b)(1)(A)  Use  the  clause  at  252.219- 
7003,  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan  (DoD  Contracts),  in  solicitations 
and  contracts  that  contain  the  clause  at 
FAR  52.219-9,  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan. 

(B)  In  contracts  with  contractors 
which  have  comprehensive 
subcontracting  plans  approved  under 
the  test  program  described  in  219.702(a). 
use  the  clause  at  252.219-7004,  Small 
Business  and  Small  Disadvantaged 
Business  Subcontracting  Plan  (Test 
IVogram).  instead  of  the  clauses  at 
252.219-7003.  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan  (DoD  Contracts),  and  FAR  52.219-9. 
Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan. 

(2)  In  contracts  with  contractors 
which  have  comprehensive 
subcontracting  plans  approved  under 
the  test  program  described  in  219.702(a), 
do  not  use  the  clause  at  FAR  52.219-18. 
Liquidated  Damages — Small  Business 
Subcontracting  Plan. 

(c)(1)  Do  not  use  the  clause  at  FAR 
52.219-10,  Incentive  Subcontracting 
Program  for  Small  and  Small 
Disadvantaged  Business  Concerns. 

(A)  When  contracting  by  negotiation, 
use  the  clause  at  252.219-7005,  Incentive 
for  Subcontracting  with  Small 
Businesses,  Small  Disadvantaged 
Businesses,  iiistorically  Black  Colleges 
and  Universities,  and  Minority 
Institutions,  in  all  solicitations  and 
contracts  that  contain  the  clause  at  FAR 
52.219-9,  Small  Business  and  Small 
Disadvantaged  Business  Sut>contracting 
Plan. 

(B)  Use  the  clause  at  252.219-7005 
with  its  Alternate  I  when,  in  the 
judgement  of  the  contracting  officer, 
inclusion  of  an  incentive  is  necessary  to 
increase  subcontracting  opportunities 
for  other  small  businesses. 

(C)  Determine  the  percentage  to  be 
negotiated  and  used  in  the  clause  by 
considering  the  type  and  extent  of  effort 
required  to  exceed  the  goal,  for 
example — 

[1]  Unique  outreach  programs: 
[2]  Use  of  small  disadvantaged 
businesses,  historically  black  colleges 
and  universities,  and  minority 
institutions  in  nontraditional  areas; 

[3)  Technical  assistance  to  qualify  or 
assist  these  entities:  and 


[4)  Proximity  of  subcontractors  to  the 
prime. 

(D)  Do  not  use  the  clauses  at  252.219- 
7005  and  FAR  52.219-10  in  contracts 
with  contractors  which  have 
comprehensive  subcontracting  plans 
approved  under  the  test  program 
de8cril>ed  in  219.702(a). 

(c)(2)  For  negotiated  acquisitions  of 
$10  million  or  more,  the  contracting 
officer  may  use  an  award  fee  provision 
instead  of  the  incentive  provision 
required  by  (c)(1)(A).  When  an  award 
fee  provision  is  used,  do  not  use  the 
clauses  at  252.219-7005,  Incentive  for 
Subcontracting  with  Small  Businesses. 
Small  Disadvantaged  Businesses. 
Historically  Black  Colleges  and 
Universities,  and  Minority  Institutions, 
and  FAR  52.219-10,  Incentive 
Subcontracting  Program  for  Small  and 
Small  Disadvantaged  Business 
Concerns.  Do  not  use  award  fee 
provisions  in  contracts  with  contractors 
which  have  comprehensive 
subcontracting  plans  approved  under 
the  test  program  described  in  2ig.702(a). 

Subpart  219.9— Contracting  Witt)  ttta 
Small  Buslnaas  Administration  (Tha 
8(a)  Program) 

219.a03    Salecting  acquisitions  for  the  aca) 
Program. 

(b)  Contracting  activities  should 
respond  to  SBA  requests  for  contract 
support  within  30  calendar  days  after 
receipt. 

(c)  Before  considering  the  set-aside 
order  of  precedence  in  2ig.504(b). 
review  the  acquisition  for  offering  under 
the  8(a)  Program. 

219.804    Evaluation,  offering,  and 
ecceptance. 

219.804-1    Agency  evaluation. 

When  SBA  asks  for  a  requirement  for 
the  8(a)  Program,  offer  the  requirement  if 
appropriate,  and  do  not  use  the  small 
disadvantaged  business  set-aside 
procedure.  If  an  acquisition,  other  than  a 
repetitive  acquisition  (as  described  in 
FAR  19.804-4),  was  synopsized  using 
either  of  the  notices  in  20S.207(d)  (i)  or 
(ii)  before  receipt  of  the  SBA  request,  the 
request  does  not  have  to  be  honored. 

(0  The  8(a)  firms  should  be  offered  the 
opportunity  to  give  a  technical 
presentation. 

Subpart  219.10— Small  Buslnaas 
Compatitlveneaa  Dafnonstratlon 
Program 

219.1008    ApplicabNIty. 

(a)  Dredging  (SIC  1629.  FPDS  Y216- 
Z216)  applies  only  to  the  Army  Corps  of 
Engineers. 
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(b)  The  targeted  industry  categories 
for  DoO  are: 


Standard  industiW  dasaificalion  (StC) 


(1)  Pharmac«ulical  preparations 

(2)  Anvnortaon.  except  tor  sma«  arma... 

(3)  Ordnance  and  accassories.  not  aA 
wtwre  daaaifted _ 

(4)  Turtines  and  k«t>ine  generator  sets .. 

(5)  Aircraft  engines  and  engine  parts 

(6)  Gwded  nmssi4es  and  space  vehdaa... 

(7)  Space  vehKie  equipment  NEC. 

(81  Tanks  and  tank  components 

(9)  Searcfi  and  navigatioo  equprnent . 

(10)  Conununicaton  seoflces.  NEC 


S<C 
Code 


2834 

3483 

3489 
3511 
3724 
3781 
3769 
3795 
3812 
4899 


219.100e    ProcwtuTM. 

(b)(1)  During  the  period  when  small 
business  set-asides  cannot  be 
considered  for  acquisitions  in  the  four 
designated  industry  groups — 

(A)  The  219.502-2(a)  requirements  for 
setting  aside  acquisitions  are  waived: 

(B)  The  restrictions  at  219.502-2-70(b) 
(1).  (2).  and  (3)  do  not  apply  and  the 
acquisitions  shall  be  considered  for 
small  disadvantaged  business  set- 
asides;  and 

(C)  The  evaluation  preference  at 
219.70  shall  not  be  used. 

(2)  The  Office  of  the  Secretary  of 
Defense  (OSD)  will  decide  whether  to 
reinstate  small  business  set-asides  and 
will  advise  the  departments  and  defense 
agencies.  Militfiry  departments  and 
defense  agencies  shall  not  reinstate 
small  business  set-asides  unless 
directed  by  the  OSD. 

(d)  Reporting  requirements  are  at 
204.670-9. 

219.1007    SoikHtatlon  provtskms. 

Do  not  use  the  clause  at  252.219-7003. 
Notice  of  Evaluation  Preference  for 
Small  Disadvantaged  Business 
Concerns,  in  solicitations  or  contracts 
for  the  four  designated  industry  groups. 

Subpart  219.70— Evaluation 
Preference  for  Smafl  Disadvantaged 
Business  (SOB)  Concerns 

219.7000  Policy. 

Offers  from  smalt  disadvantaged 
business  concerns  shall  be  given  an 
evaluation  preference  in  accordance 
with  this  subpart. 

219.7001  AppNcatrility. 

(a)  The  evaluation  preference  shall  be 
used  in  competitive  acquisitions  where 
award  is  based  on  price  and  price 
related  factors.  The  preference  may  be 
used  at  the  discretion  of  the  source 
selection  authority  in  other  competitive 
acquisitions. 

(b)  Do  not  use  the  evaluation 
preference  in  acquisitions  which — 


(1)  Use  small  purchase  procedures: 

(2)  Are  set-aside  for  small 
disadvantaged  businesses: 

(3)  Are  set-aside  for  small  businesses: 
or 

(4)  Are  for  commissary  or  exchange 
resale. 

219.7002    Procedures. 

(a)  Give  offers  from  small 
disadvantaged  business  concerns  a 
preference  in  evaluation  by  adding  a 
factor  of  ten  percent  to  the  price  of  all 
offers,  except — 

(1)  Offers  from  small  disadvantaged 
business  concerns,  which  have  not 
waived  the  evaluation  preference: 

(2)  Offers  from  historically  black 
colleges  and  universities  or  minority 
institutions,  which  have  not  waived  the 
evaluation  preference: 

(3)  Otherwise  successful  offers  of — 
(i)  Eligible  products  under  the  Trade 

Agreements  Act  when  the  acquisition 
equals  or  exceeds  the  dollar  threshold  in 
FAR  25.402:  or 

(ii)  Qualifying  country  end  products 
(see  the  definition  in  225.101):  and 

(4)  Offers  where  application  of  the 
factor  would  be  inconsistent  with  a 
Memorandum  of  Understanding  or  other 
international  agreement  with  a  foreign 
govenunent 

(b)  Apply  the  factor  on  a  line  item  by 
line  item  basis  or  apply  it  to  any  group 
of  items  on  which  award  may  be  made. 
Add  other  evaluation  factors  such  as 
transportation  costs  or  rent-free  use  of 
Government  facih'ties  to  the  o^ers 
before  applying  the  ten  percent  factor. 

(c)  Do  not  evaluate  offers  using  the 
preference  when  it  would  cause  award 
to  be  made  at  a  price  which  exceeds  fair 
market  price  by  more  than  ten  percent. 

(d)  In  partial  small  business  set- 
asides,  use  the  evaluation  preference 
procedures  set  forth  in  the  clause  at 
252.219-7001.  Notice  of  Partial  Small 
Business  Set-Aside  with  Preferential 
Consideration  for  Small  Disadvantaged 
Business  Concerns,  instead  of  the 
procedures  in  paragraphs  (a)  through  (c) 
of  this  section. 

219.7003    SotidtsUon  provistons  and 
contract  ( 


Use  the  clause  at  252.219-7006.  Notice 
of  Evaluation  Preference  for  Small 
Disadvantaged  Business  Concerns,  in 
solicitations  and  contracts  involving  the 
evaluation  preference,  except  those 
which  include  the  clause  at  252.219- 
7001,  Notice  of  Partial  Small  Business 
Set-Aside  with  Preferential 
Consideration  for  Small  Disadvantaged 
Business  Concerns..  Use  the  clause  with 
its  Alternate  1  when  the  contracting 
officer  determines  that  there  are  no 
small  disadvantaged  business 


manufactnrers  that  can  meet  the 
requirements  of  the  solicitation. 

PART  222— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 


Sec. 
222.001 


Definition. 


Subpart  222.1— Basic  Labor  PoNcles 

222.101  L,abor  relations. 
222.101-1     General. 

222.101-3     Reporting  labor  disputes. 
222.101-3-70    Impact  of  labor  disputes  on 

defense  programs. 
222.101-4    Removal  of  items  from 

contractofs'  facilities  affected  by  woric 

stoppages. 
222.101-70    Acquisition  of  stevedoring 

services  during  labor  disputes. 

222.102  Federal  and  State  labor 
requirements. 

222.102-1     Policy. 

222.103  Overtime. 
222.103-4     Approvals. 

Subpart  222.3— Contract  Work  Hours  and 
Safety  Standards  Act 

222.302    Liquidated  daraetges  and  overtime 
pay. 

Subpart  222.4— l.abor  Standards  for 
Contracts  Involving  Construction 

222.402  Applicability. 

222.402-70    Installation  support  contracts. 

222.403  Statutory  and  regulatory 
requirements. 

222.403-4    Department  of  Labor  regulations. 

222.404  Davis-Bacon  Act  wage 
determinations. 

222.404-2    General  requirements. 
222.404-3    Procedures  for  requesting  wage 

determinations. 
222.404-11     Wage  determination  appeals. 

222.406  AdminisUation  and  enforcement 
222.406-1     Policy. 

222.406-6    Payrolls  and  statements. 

222.406-8    Investigations. 

222.406-9    Withholding  from  or  suspension 

of  contract  payments. 
222.406-10    Disposition  of  disputes 

concerning  construction  contract  labor 

standards  enforcement. 
222.406-13     Semiannual  enforcement  reports. 

222.407  Contract  clauses. 

Subpart  222.6— Walsb-Heatey  Public 
Contracts  Act 

222.604    Exemptions. 
222.604-2    Regulatory  exemptions. 
222.608    Procedures. 
222.608-4    Award  pending  final 
determination. 

Subpart  222.8— Equal  Employment 
Opportunity 

222.804  Affirmative  action  programs. 
222.804-2    Construction. 

222.805  Procedures. 
222.606    Inquiries. 
222.807    Exemptions. 

Subpart  222.10— Service  Contract  Act  of 
1965,  as  Amandsd 

222.1003    Applicability. 


222.1003-1    Genenl 
222.1003-7    QuesUons  concer 

applicability  of  the  Act. 
222.1008    Procedures  for  prep 

submitting  Notice  (SF  98/! 
222.1006-2  Preparation  of  SF 
222.1006-7    Required  time  of  <. 

Notice. 
222.1014    Delay  of  acquisitior 

days. 

Subpart  222.13— Special  Diss 
Vietnam  Era  Veterans 

222.1303     Waivers. 

222.1306    Complaint  procedur 

Subpart  222.14— Entpioy  men 
Handicapped 

222.1403    Waivers. 

222.1406    Complaint  procedur 

Subpart  222.70— Restrtctlona 
Employment  of  Personnel  fo* 
Construction/Service  Contra 
and  Hawaii 

222.7000  Scope  of  subpart. 

222.7001  General. 

222.7002  Waivers. 

222.7003  Contract  clause. 
Authority:  S  U.S.C.  301. 10  V 

Directive  5000.35,  FAR  subpart 

222.001    Definition. 

Labor  advisor,  as  used  ir 
means  the  departmental  or 
headquarters  labor  advisoi 

Subpart  222.1— Basic  Labor  I 
222,101    Labor  relations. 

222.101-1    GenersL 

(a)  Contracting  offices  sti 

(i)  Obtain  departmental  i 
before  contacting  a  nations 
labor  organization,  a  Govei 
agency  headquarters,  or  an 
organization  on  a  labor  reh 

(ii)  Notify  departmental  1 
as  required  in  departmenta 
when  contacted  by  the  nati 
any  labor  organization  or  C 
agency  headquarters; 

(iii)  Obtain  the  approval 
head  on  major  policy  decis 
regarding  labor  relations  m 
as  recommendations  for  pli 
injunctive  action  relating  tc 
actual  work  stoppages:  anc 

(iv)  Submit  questions  inv 
part  22  or  other  contractor 
relations  matters  to  the  lab 

222. 101-3    ReporUng  labor  C 

The  contract  administrat 
shall— 

(1)  Notify  the  labor  advis 
contracting  officer,  and  the 
contracting  activity  when  ii 
likely: 

(2)  Disseminate  informal 
disputes  in  accordance  wit! 
departmental  procedures:  e 
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manufactarers  that  can  meet  the 
requirements  of  the  solicitation. 

PART  222— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Sec 

222.001     Definition. 

Subpart  222.1— Basic  Labor  PoNctea 

222.101  L.abor  relations. 
222.101-1     General. 

222.101-3    Reporting  labor  disputes. 
222.101-3-70    Impact  of  labor  disputes  on 

defense  programs. 
222.101-4    Removal  of  items  from 

contractors'  facilities  affected  by  work 

stoppages. 
222.101-70    Acquisition  of  stevedoring 

services  during  labor  disputes. 

222.102  Federal  and  State  labor 
requirements. 

222.102-1     Pblicy. 

222.103  Overtime. 
222.103-4    Approvals. 

Subpart  222.3— Contract  Work  Hours  and 
Safety  Standards  Act 

222.302    Liquidated  damages  and  overtime 
pay. 

Subpart  222.4— Labor  Standards  for 
Contracts  Involving  Construction 

222.402  Applicability. 

222.402-70    Installation  support  contracts. 

222.403  Statutory  and  regulatory 
requirements, 

222.403-4    Department  of  Labor  regulations. 

222.404  Davis-Bacon  Act  wage 
determinations. 

222.404-2    General  requirements. 
222.404-3    Procedures  for  requesting  wage 

determinations. 
222.404-11     Wage  determination  appeals. 

222.406  Administration  and  enforcement. 
222.406-1     Policy. 

222.406-6    Payrolls  and  statements. 

222.406-8    Investigations. 

222.406-9    Withholding  from  or  suspension 

of  contract  payments. 
222.406-10    Disposition  of  disputes 

concerning  construction  contract  labor 

standards  enforcement. 
222.406-13     Semiannual  enforcement  reports. 

222.407  Contract  clauses. 

Subpart  222.6— Walsb-Heatey  Public 
Contracts  Act 

222.604    Exemptions. 
222.604-2    Regulatory  exemptions. 
222.608    Procedures. 
222.608-4    Award  pending  final 
determination. 

Subpart  222.8— Equal  Employment 
Opportunity 

222.804  Affirmative  action  programs. 
222.804-2    Construction. 

222.805  Procedures. 
222.606    Inquiries. 
222.807    Exemptions. 

Subpart  222.10— Service  Contract  Act  of 
1965,  as  Amandad 

222.1003    Applicability. 


222.1003-1    General 

222.1003-7    QuesUons  concerning 

applicability  of  the  Act. 
222.1006    Procedures  for  preparing  and 

submitting  Notice  (SF  98/98a). 
222.1008-2  Preparation  of  SF  98a. 
222.1006-7     Required  time  of  submission  of 

Notice. 
222.1014    Delay  of  acquisition  dates  over  00 

days. 

Subpart  222.13— Spadal  Oisablad  and 
Vietnam  Era  Veterans 

222.1303     Waivers. 

222.1306    Complaint  procedures. 

Subpart  222.14— Entployment  of  the 
Handicapped 

222.1403    Waivers. 

222.1406    Complaint  procedures. 

Subpart  222.70— Restrictions  on  ttw 
Employment  of  Peisonnel  for  Wortc  on 
Construction/Service  Contracts  In  Alaska 
and  Hawaii 

222.7000  Scope  of  subpart. 

222.7001  General. 

222.7002  Waivers. 

222.7003  Contract  clause. 

Authority:  5  U.S.C.  301. 10  U.S.C  2202.  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

222.001    Definition. 

Labor  advisor,  as  used  in  this  part, 
means  the  departmental  or  agency 
headquarters  labor  advisor. 

Subpart  222.1— Basic  Labor  Policies 
222.101    Labor  relations. 

222.101-1    General. 

(a)  Contracting  offices  shall — 

(i)  Obtain  departmental  approval 
before  contacting  a  national  office  of  a 
labor  organization,  a  Government 
agency  headquarters,  or  any  other 
organization  on  a  labor  relations  matter: 

(ii)  Notify  departmental  headquarters 
as  required  in  departmental  procedures 
when  contacted  by  the  national  office  of 
any  labor  organization  or  Government 
agency  headquarters; 

(iii)  Obtain  the  approval  of  the  agency 
head  on  major  policy  decisions 
regarding  labor  relations  matters  such 
as  recommendations  for  plant  seizure  or 
injunctive  action  relating  to  potential  or 
actual  work  stoppages;  and 

(iv)  Submit  questions  involving  FAR 
part  22  or  other  contractor  labor 
relations  matters  to  the  labor  advisor. 

222. 101-3    Reporting  labor  disputes. 

The  contract  administration  office 
shall— 

(1)  Notify  the  labor  advisor,  the 
contracting  officer,  and  the  head  of  the 
contracting  activity  when  interference  is 
likely: 

(2)  Disseminate  information  on  labor 
disputes  in  accordance  with 
departmental  procedures;  and 


(3)  File  an  initial  labor  dispute  report 
using  DD  Form  1507.  Work  Stoppage 
Report,  when  a  work  stoppage  is 
imminent  or  when  a  woik  stoppage 
occurs.  File  a  follow-up  report  when  a 
significant  change  occurs  in  the  dispute. 
This  reporting  requirement  is  assigned 
RCS  DD  I&L  (AR)  1153. 

222.101-3-70    Impact  of  labor  dtoputea  on 


(a)  Each  department  and  agency  shall 
determine  the  degree  of  impact  of 
potential  or  actual  labor  disputes  on  its 
own  programs  and  requirements.  In 
making  these  determinations,  consider, 
for  example — 

(1)  Whether  the  dispute  involves  a 
product,  project  (including  construction), 
or  service  which  must  be  obtained  in 
order  to  meet  schedules  for  urgently 
needed  military  programs  or 
requirements;  and 

(2)  Whether  alternative  sources  of 
supply  for  the  product,  project  or 
service  are  reasonably  available  to 
fulfill  the  requirement  or  program  in 
time  to  maintain  essential  military 
schedules. 

(b)  Each  contracting  activity  involved 
shall  obtain  and  develop  data  reflecting 
the  impact  of  a  labor  dispute  on  its 
requirements  and  programs.  Upon 
determining  the  impact,  the  head  of  the 
contracting  activity  shall  submit  a  report 
of  fmdings  and  recommendations  to  the 
labor  advisor.  The  report  must  be  in 
narrative  form  and  include — 

(1)  Location  of  dispute  and  name  of 
contractor  or  subcontractor  involved; 

(2)  A  description  of  the  impact, 
including  how  the  specific  items  or 
services  affect  the  specific  programs  or 
requirements; 

(3)  Identity  of  alternate  sources 
available  to  famish  the  supply  or 
service  within  the  time  required;  and 

(4)  A  description  of  any  action  taken 
to  reduce  the  impact. 

(c)  The  head  of  the  contracting 
activity  shall  submit  impact  reports  to 
the  agency  head  when — 

(1)  Specifically  requested:  or 

(2)  The  department  or  agency 
considers  the  impact  to  be  of  sufficient 
urgency  to  warrant  the  attention  of  the 
agency  head. 

(d)  The  labor  advisor  will  expand  the 
report  submitted  under  paragraph  (c)  of 
this  subsection  by  addressing  the 
following,  as  appropriate — 

(1)  Description  of  military  program, 
project,  or  service.  Identify  item,  project, 
or  service  which  will  be  or  is  being 
affected  by  the  work  stoppage.  Describe 
its  normal  use  and  current  functions  in 
combat,  combat  support,  or  deterrent 
operations.  For  components  or  raw 


materials,  identify  the  end  item(s)  for 
which  they  are  used. 

(2)  Requirements  and  assets.  Identify 
requirements  and  assets  in  appropriate 
detail  in  terms  commonly  used  by  the 
DoD  component. 

(i)  For  production  programs,  include 
requirements  for  each  using  military 
service.  Where  applicable,  state  in 
detail  production  schedule,  inventory 
objectives,  assets  against  these 
objectives,  and  critical  shortages.  For 
spares  and  highly  expendable  items, 
such  as  ground  and  air  ammunition, 
show  usage  (consumption)  rates  and 
assets  in  absolute  terms  and  in  terms  of 
daily,  weekly,  or  monthly  supplies.  For 
components,  include  requirements  for 
spares. 

(ii)  For  projects,  describe  the  potential 
adverse  effects  of  a  delay  in  meeting 
schedules,  and  its  impact  on  the 
national  security. 

(iii)  For  services,  describe  how  a  loss 
or  interruption  affects  the  ability  to 
support  Defense  operations  in  terms  of 
traffic  requirements,  assets,  testing 
programs,  etc. 

(3)  Possible  measures  to  mirrimize 
strike  impact.  Describe — 

(i)  Capabilities,  if  any,  to  substitute 
items  or  to  use  alternate  sources  and 
indicate  the  number  of  other  facilities 
available  and  the  relative  capabilities  of 
such  facilities  in  meeting  total 
requirements; 

(ii)  How  much  time  would  be  required 
to  replace  the  loss  of  the  faciUties  or 
service  affected  by  a  work  stoppage: 
and 

(iii)  The  feasibility  of  transferring 
assets  from  theater  to  theater  to  relieve 
deBcits  in  some  areas  of  urgency. 

(4)  Conclusion,  (i)  Describe  the  impact 
on  operations  of  a  15-30,  30-60.  and  a 
60-90  day  work  stoppage. 

(ii)  Project  the  degree  of  criticality  of  a 
program,  project  or  service  resulting 
from  a  work  stoppage  on  a  calendar 
basis,  indicating  the  increased  impact  if 
any,  as  the  stoppage  lengthens. 
Criticality  is  measured  by  the  number  of 
days  required  for  the  work  stoppage  to 
have  an  effect  on  operational  capabihty. 
This  time  must  be  stated  in  terms  of 
days. 

222.101-4    Removal  of  Items  from 
contractors'  faculties  affected  by  work 
stoppages. 

(a)  When  a  contractor  is  unable  to 
deliver  ui^nt  and  critical  items  because 
of  a  work  stoppage  at  its  facility,  the 
contracting  officer,  before  removing  any 
items  from  the  facility,  shall — 

(i)  Before  initiating  any  action,  contact 
the  labor  advisor  to  obtain  the  opinion 
of  the  national  office  of  the  Federal 
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Mediation  and  Conciliation  Service  or 
other  mediation  agency  regarding  the 
effect  movement  of  the  items  would 
have  on  labor  negotiations.  Normally 
removals  will  not  be  made  if  they  will 
adversely  affect  labor  negotiations. 

(ii)  Upon  the  recommendation  of  the 
labor  advisor,  provide  a  written  request 
for  removal  of  the  material  to  the 
cognizant  contract  administration  office. 
Include  the  following  information  in  the 
request — 

(A)  Contract  number; 
fB)  A  statement  as  Xo  the  urgency  and 
criticality  of  the  item  needed; 

(C)  A  description  of  the  items  to  be 
moved  (nature  of  the  item,  amount, 
approximate  weight  and  cubic  feet,  item 
number,  etc.); 

(D)  Mode  of  transportation  by  which 
the  items  are  to  be  moved,  if  different 
than  in  the  contract,  and  whether  by 
Government  or  commercial  bill  of 
lading;  and 

(E)  Destination  of  the  material,  if 
different  from  that  specified  in  the 
contract. 

(iii)  With  the  assistance  of  the  labor 
advisor  or  the  commander  of  the 
contract  administration  office,  attempt 
to  have  both  the  management  and  the 
labor  representatives  involved  agree  to 
shipment  of  the  material  by  normal 
means. 

(Iv)  If  agreement  for  removal  of  the 
needed  items  cannot  be  reached 
following  the  procedures  in  paragraphs 
(a)  (i)  through  (iii)  of  this  subsection,  the 
commander  of  the  contract 
administration  office,  after  obtaining 
approval  from  the  labor  advisor,  may 
seek  the  concurrence  of  the  parties  to 
the  dispute  to  permit  movement  of  the 
material  by  military  vehicles  wifh 
military  personnel.  On  receipt  of  such 
concurrences,  the  commander  may 
proceed  to  make  necessary 
arrangements  to  move  the  material. 

(v)  If  agreement  for  removal  of  the 
needed  items  cannot  be  reached 
following  any  of  the  procedures  in 
paragraphs  (a)  (i)  through  (iv)  of  this 
subsection,  refer  the  matter  to  the  labor 
advisor  with  the  information  required  by 
222.101-3-70(b).  If  the  labor  advisor  is 
unsuccessful  in  obtaining  concurrence  of 
the  parties  for  the  movement  of  the 
material  and  further  action  to  obtain  the 
material  is  deemed  necessary,  refer  the 
matter  to  the  agency  head.  Upon  review 
and  verification  that  the  items  are 
urgently  or  critically  needed  and  cannot 
be  moved  with  the  consent  of  the 
parties,  the  agency  head,  on  a 
nondelegable  basis,  may  order  removal 
of  the  items  from  the  facility. 


222.101-70    Acquisition  of  stevedoring 
service*  during  labor  disputes. 

(a)  Use  the  following  procedures  only 
In  the  order  listed  when  a  labor  dispute 
delays  performance  of  a  contract  for 
stevedoring  services  which  are  urgently 
needed. 

(1)  Attempt  to  have  management  and 
labor  voluntarily  agree  to  exempt 
military  supplies  from  the  labor  dispute 
by  continuing  the  movement  of  such 
material. 

(2)  Divert  vessels  to  alternate  ports 
able  to  provide  necessary  stevedoring 
services. 

(3)  Consider  contracting  with  reliable 
alternative  sources  of  supply  within  the 
stevedoring  industry. 

(4)  Utilize  civil  service  stevedores  to 
perform  the  work  performed  by  contract 
stevedores. 

(5)  Utilize  military  personnel  to  handle 
the  cargo  which  was  being  handled  by 
contract  stevedores  prior  to  the  labor 
dispute. 

(b)  Notify  the  labor  advisor  when  a 
deviation  from  the  procedures  in 
paragraph  (a)  of  this  subsection  is 
required. 

222.102    Federal  and  State  labor 
requirements. 

222.102-1     Policy. 

(1)  The  Department  of  Labor  ts 
responsible  for  the  administration  and 
enforcement  of  the  Occupational  Safety 
and  Health  Act  (OSHA) .  Contracting 
officers  shall — 

(i)  Direct  all  inquiries  horn  contractors 
or  contractor  employees  regarding  the 
applicability  or  interpretation  of  &e 
OSHA  regulations  to  the  Department  of 
Labor,  and 

(ii)  Upon  request,  provide  the  address 
of  the  appropriate  field  office  of  the 
Occupational  Safety  and  Health 
Administration  of  the  Department  of 
Labor. 

(2)  Do  not  initiate  any  application  for 
the  suspension  or  relaxation  of  labor 
requirements  without  prior  coordination 
with  the  labor  advisor. 

222.103    Overtime. 

222.103-4    Approvals. 

(a)  The  department/agency  approving 
official  shall— 

(i)  Obtain  the  concurrence  of  other 
appropriate  approving  officials;  and 

(ii)  Seek  agreement  as  to  the  contracts 
under  which  overtime  premiums  will  be 
approved  when — 

(A)  Two  or  more  contracting  offices 
have  current  contracts  at  the  same 
contractor  facility;  and 

(B)  The  approval  of  overtime  by  one 
contracting  office  will  affect  the 
performance  or  cost  of  contracts  of 


another  office.  In  the  absence  of 
evidence  to  the  contrary,  a  contracting 
officer  may  rely  on  a  contractor's 
statement  that  approval  of  overtime 
premium  pay  for  one  contract  will  not 
affect  performance  or  payments  under 
any  other  contract. 

Subpart  222.3— Contract  Work  Hours 
and  Safety  Standards  Act 

222.302    Uquldated  damages  and  overtime 
pay. 

Upon  receipt  of  notification  of 
Contract  Work  Hours  and  Safety 
Standards  Act  violations,  the 
contracting  officer  shall — 

(1)  Immediately  withhold  such  funds 
as  are  available; 

(2)  Give  the  contractor  written 
notification  of  the  withholding  and  a 
statement  of  the  basis  for  the  liquidated 
damages  assessment.  The  written 
notification  shall  also  Inform  the 
contractor  of  its  60  days  right  to  appeal 
the  assessment,  through  the  contracting 
officer,  to  the  agency  official  responsible 
for  acting  on  such  appeals;  and 

(3)  If  funds  available  for  withholding 
are  insufficient  to  cover  liquidated 
damages,  ask  the  confractor  to  pay 
voluntarily  such  funds  as  are  necessary 
to  cover  the  total  liquidated  damage 
assessment. 

(d){i)  The  assessment  shall  become 
the  final  administrative  determination  of 
contractor  liability  for  liquidated 
damages  when — 

(A)  The  contractor  fails  to  appeal  to 
the  contracting  agency  within  60  days 
from  the  date  of  the  withholding  of 
funds; 

(B)  The  department  agency,  following 
the  contractor's  appeals,  issues  a  final 
order  which  affirms  the  assessment  of 
liquidated  damages  or  waives  damages 
of  $500  or  less;  or 

(C)  The  Secretary  of  Labor  takes  final 
action  on  a  recommendation  of  the 
agency  head  to  waive  or  adjust 
liquidated  damages  in  excess  of  $500. 

(ii)  Upon  final  administrative 
determination  of  the  contractor's 
liability  for  liquidated  damages,  the 
contracting  officer  shall  transmit 
withheld  or  collected  funds  determined 
to  be  owed  the  Government  as 
liquidated  damages  to  the  servicing 
finance  and  accounting  officer  for 
crediting  to  the  appropriate  Goverrmient 
Treasury  account.  The  contracting 
officer  shall  return  any  excess  withheld 
funds  to  the  contractor. 


Federal  Regis 

Subpart  222.4— Labor  Stan 
Contracts  Involving  Consti 

222.402    AppHcabflity. 

222.402-70    Installation  supp< 

(a)  Apply  both  the  Servicf 
Act  (SCA)  and  the  Davis-Ba 
(DBA)  to  installation  suppoi 
if— 

(1)  The  contract  is  princip 
services  but  also  requires  a 
and  segregable  amount  of  c( 
alteration,  renovation,  paint 
work:  and 

(2)  The  aggregate  dollar  v< 
construction  work  exceeds  i 
expected  to  exceed  $2,000. 

(b)  SCA  coverage  under  tl 
Contract  installation  suppor 
requirements,  such  as  plant 
and  installation  services  (i.e 
snow  removal,  eta)  are  subj 
SCA.  Apply  SCA  clauses  an 
wage  and  fringe  benefit  reqi 
all  contract  service  calls  or  i 
such  maintenance  and  supp 

(c)  DBA  coverage  under  tl 
Contract  construction,  alien 
renovation,  painting,  and  re] 
requirements  (i.e.,  roof  shinj 
building  structural  repair,  p< 
repairs,  etc.)  are  subject  to  t 
Apply  DBA  clauses  and  mln 
requirements  to  all  contract 
or  orders  for  construction,  a 
renovation,  painting,  or  repe 
buildings  or  other  works. 

(d)  Repairs  versus  mainte 
contract  work  may  be  chars 
either  DBA  painting/repairs 
n'.aintenance.  For  example,  i 
broken  wrindows,  spot  paint 
patching  of  a  wall  could  be  i 
either  the  DBA  or  the  SCA.  1 
instances  where  a  contract  i 
or  order  requires  constructit 
skills  (i.e.,  carpenter,  plumbi 
etc.),  but  it  is  unclear  wheth 
required  is  SCA  maintenanc 
painting/repairs,  apply  the  1 
rules — 

(1)  Individual  service  calli 
which  will  require  a  total  of 
work-hours  to  perform  shall 
considered  to  be  repair  wori 
the  DBA. 

(2)  Individual  service  calli 
which  will  require  less  than 
hours  to  perform  shall  be  co 
be  maintenance  subject  to  tl 

(3)  Painting  work  of  200  8( 
more  to  be  performed  under 
individual  service  call  or  on 
considered  to  be  subject  to  I 
regardless  of  the  total  woiic- 
required. 

(e)  The  determination  of  L 
standards  application  shall 
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another  office.  In  the  absence  of 
evidence  to  the  contrary,  a  contracting 
officer  may  rely  on  a  contractor's 
statement  that  approval  of  overtime 
premium  pay  for  one  contract  will  not 
affect  performance  or  payments  under 
any  other  contract. 

Subpart  222.3— Contract  Work  Hours 
and  Safety  Standards  Act 
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222.302 
pay. 


Liquidated  damages  and  overtime 


Upon  receipt  of  notification  of 
Contract  Work  Hours  and  Safety 
Standards  Act  violations,  the 
contracting  officer  shall — 

(1)  Immediately  withhold  such  funds 
as  are  available; 

(2)  Give  the  contractor  written 
notification  of  the  withholding  and  a 
statement  of  the  basis  for  the  liquidated 
damages  assessment.  The  written 
notification  shall  also  Inform  the 
contractor  of  its  60  days  right  to  appeal 
the  assessment,  through  the  contracting 
officer,  to  the  agency  official  responsible 
for  acting  on  such  appeals;  and 

(3)  If  funds  available  for  withholding 
are  insufficient  to  cover  Uquidated 
damages,  ask  the  contractor  to  pay 
voluntarily  such  funds  as  are  necessary 
to  cover  the  total  liquidated  damage 
assessment. 

(d)(i)  The  assessment  shall  become 
the  final  administrative  determination  of 
contractor  hability  for  hquidated 
damages  when — 

(A)  The  contractor  fails  to  appeal  to 
the  contracting  agency  within  60  days 
from  the  date  of  the  withholding  of 
funds; 

(B)  The  department  agency,  following 
the  contractor's  appeals,  issues  a  final 
order  which  affirms  the  assessment  of 
liquidated  damages  or  waives  damages 
of  $500  or  less:  or 

(C)  The  Secretary  of  Labor  takes  final 
action  on  a  recommendation  of  the 
agency  head  to  waive  or  adjust 
liquidated  damages  in  excess  of  $500. 

(ii)  Upon  final  administrative 
determination  of  the  contractor's 
liabihty  for  Uquidated  damages,  the 
contracting  officer  shall  transmit 
wiUiheld  or  collected  funds  determined 
to  be  owed  the  Government  as 
liquidated  damages  to  the  servicing 
finance  and  accounting  officer  for 
crediting  to  the  appropriate  Government 
Treasury  account.  The  contracting 
officer  shall  return  any  excess  withheld 
funds  to  the  contractor. 


Subpart  222.4— Labor  Standards  for 
Contracts  Involving  Construction 

222.402    AppHcabfltty. 

222.402-70    Installation  support  contracts. 

(a)  Apply  both  the  Service  Contract 
Act  (SCA)  and  the  Davis-Bacon  Act 
(DBA)  to  installation  support  contracts 
if— 

(1)  The  contract  is  principally  for 
services  but  also  requires  a  substantial 
and  segregable  amount  of  construction, 
alteration,  renovation,  painting,  or  repair 
work;  and 

(2)  The  aggregate  dollar  value  of  such 
construction  work  exceeds  or  is 
expected  to  exceed  $2,00a 

(b)  SCA  coverage  under  the  contract. 
Contract  installation  support 
requirements,  such  as  plant  operation 
and  installation  services  (i.e.,  custodial, 
snow  removal,  eta)  are  subject  to  the 
SCA.  Apply  SCA  clauses  and  minimum 
wage  and  fringe  benefit  requirements  to 
all  contract  service  calls  or  orders  for 
such  maintenance  and  support  work. 

(c)  DBA  coverage  under  the  contract. 
Contract  construction,  alteration, 
renovation,  painting,  and  repair 
requirements  (i.e.,  roof  shingling, 
building  structural  repair,  paving 
repairs,  etc.)  are  subject  to  the  DBA. 
Apply  DBA  clauses  and  minimum  wage 
requirements  to  all  contract  service  calls 
or  orders  for  construction,  alteration, 
renovation,  painting,  or  repairs  to 
buildings  or  other  works. 

(d)  Repairs  versus  maintenance.  Some 
contract  work  may  be  characterized  as 
either  DBA  painting/repairs  or  SCA 
maintenance.  For  example,  replacing 
broken  windows,  spot  painting,  or  minor 
patching  of  a  wall  could  be  covered  by 
either  the  DBA  or  the  SCA.  In  those 
instances  where  a  contract  service  call 
or  order  requires  construction  trade 
skills  (i.e.,  carpenter,  plumber,  painter, 
etc.),  but  it  is  unclear  whether  the  work 
required  is  SCA  maintenance  or  DBA 
painting/repairs,  apply  the  following 
rules — 

(1)  Individual  service  calls  or  orders 
which  will  require  a  total  of  32  or  more 
work-hours  to  perform  shall  be 
considered  to  be  repair  work  subject  to 
the  DBA. 

(2)  Individual  service  calls  or  orders 
which  will  require  less  than  32  work- 
hours  to  perform  shall  be  considered  to 
be  maintenance  subject  to  the  SCA. 

(3)  Painting  work  of  200  square  feet  or 
more  to  be  performed  under  an 
individual  service  call  or  order  shall  be 
considered  to  be  subject  to  the  DBA 
regardless  of  the  total  work-hours 
required. 

(e)  The  determination  of  labor 
standards  application  shall  be  made  at 


the  time  the  solicitation  is  prepared  in 
those  cases  where  requirements  can  be 
identified.  Otherwise,  the  determination 
shall  be  made  at  the  time  the  service 
call  or  order  is  placed  against  the 
contract  The  service  call  or  order  shall 
identify  the  labor  standards  law  and 
contract  wage  determination  which  will 
apply  to  the  work  required. 

(f)  Contracting  officers  may  not  avoid 
application  of  the  DBA  by  splitting 
individual  tasks  between  orders  or 
contracts. 

222.403  Statutory  and  ragutotory 

requirements. 

222.40^-4    Dapartmant  Of  Labor 
regulations. 

Direct  all  questions  regarding 
Department  of  Labor  regulations  to  the 
labor  advisor. 

222.404  Davis-Bacon  Act  wage 
determinations. 

Not  later  than  April  1  of  each  year, 
each  department  and  agency  shall 
furnish  the  Administrator.  Wage  and 
Hour  Division,  with  a  general  outline  of 
its  proposed  construction  program  for 
the  coming  fiscal  year.  The  Department 
of  Labor  uses  this  information  to 
determine  where  general  wage 
determination  surveys  will  be 
conducted. 

(1)  Indicate  by  individual  project  of 
$500,000  or  more — 

(i)  The  anticipated  type  of 

construction; 
(ii)  The  estimated  dollar  value;  and 
(iii)  The  location  in  which  the  work  is 

to  be  performed  (city,  town,  village, 

county,  or  other  civil  subdivision  of  the 

state). 

(2)  The  report  format  is  contained  in 
Department  of  Labor  All  Agency  Memo 
144,  December  27, 1985. 

(3)  The  report  control  number  is  1671- 
DOI^AN. 

222.404-2    General  requirements. 

(c)(5)  Information  concerning  the 
proper  application  of  wage  rate 
schedules  to  the  type  or  types  of 
construction  involved  shall  be  obtained 
from  the  appropriate  district 
commander,  Corps  of  Engineers,  for  the 
Army;  from  the  cognizant  Naval 
Facilities  Engineering  Command 
division  for  the  Navy;  from  the 
appropriate  Regional  Industrial 
Relations  Office  for  the  Air  Force;  and 
from  the  appropriate  Defense  Contract 
Management  District  ATTN:  Industrial 
Labor  Relations  Office,  for  the  Defense 
Logistics  Agency. 


222.404-3    Proceduras  for  requesting 
wage  determinations. 

(b)  Requests  for  project  wage 
determinations.  Submit  requests  for 
project  wage  determinations  direcUy  to 
the  Department  of  Labor. 

222.404-1 1    Wage  determination  appeals. 

Send  a  copy  of  a  petition  for  review 
filed  by  the  contracting  agency  to  the 
labor  advisor. 

222.406    Administration  and  enforcement 

222.406-1    Poicy. 

(a)  General.  The  program  shall  also 
include — 

(i)  Training  appropriate  contract 
administration,  labor  relations, 
inspection,  and  other  labor  standards 
enforcement  personnel  in  their 
responsibilities;  and 

(ii)  Periodic  review  of  field 
enforcement  activities  to  ensure 
compliance  with  applicable  regulations 
and  instructions. 

(b)  Preconstruction  letters  and 
conferences.  (1)  PrompUy  after  award  of 
the  contract  the  contracting  officer  shall 
provide  a  preconstruction  letter  to  the 
prime  contractor.  This  letter  should 
accomplish  the  following,  as 
appropriate — 

(A)  Indicate  that  the  labor  standards 
requirements  contained  in  the  contract 
are  based  on  the  following  statutes  and 
regulations — 

(1/  Davis-Bacon  Act; 

(2)  Contract  Work  Hours  and  Safety 
Standards  Act: 

(3)  Copeland  (Anti-Kickback)  Act; 
(4J  Parts  3  and  5  of  the  Secretary  of 

Labor's  Regulations  (parts  3  and  5, 
subtitle  A.  title  29,  CFR):  and 

(5)  Executive  Order  11246  (Equal 
Employment  Opportunity); 

(B)  Call  attention  to  the  labor 
standards  requirements  in  the  contract 
which  relate  to— 

(1)  Employment  of  foremen,  laborers, 
mechanics,  and  otherr, 

(2)  Wages  and  fringe  benefits 
payments,  payrolls,  and  statements; 

(3)  Differentiation  between 
subcontractors  and  suppliers; 

(4)  Additional  classifications; 
(3J  Benefits  to  be  realized  by 

contractors  and  subcontractors  in 
keeping  complete  work  records; 

(6)  Penalties  and  sanctions  for 
violations  of  the  labor  standards 
provisions:  and 

(7)  The  applicable  provisions  of  FAR 
22.403:  and 

(C)  Ensure  that  the  contractor  sends  a 
copy  of  the  preconstruction  letter  to 
each  subcontractor. 

(2)  Before  construction  begins,  the 
contracting  officer  shall  confer  with  the 
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prime  contractor  and  any  subcontractor 
designated  by  tlie  prime  to  emphasize 
their  labor  standards  obligations  under 
the  contract  when — 

(A)  The  prime  contractor  has  not 
performed  previous  Government 
contracts; 

(B)  The  prime  contractor  experienced 
difficulty  in  complying  with  labor 
standards  requirements  on  previous 
contracts;  or 

(C)  It  is  necessary  to  aetermine 
whether  the  contractor  and  its 
subcontractors  intend  to  pay  any 
required  fringe  benefits  in  the  manner 
specified  in  the  wage  determination  or 
to  elect  a  different  method  of  payment. 
If  the  latter,  inform  the  contractor  of  the 
requirements  of  FAR  22.406-2. 

222.406-6    Payrolls  and  statements. 

(a)  SubmissJon.  Contractors  who  do 
not  use  Department  of  Labor  Form  WH 
347  or  its  equivalent  must  submit  a  DD 
Form  879,  Statement  of  Compliance, 
with  each  payroll  report. 

222.406-6    Investigations. 

(a)  The  followng  guidance  and 
procedures  apply  to  investigations 
conducted  by  the  contracting  activity,  (i) 
Beginning  of  the  investigation.  The 
investigator  shall — 

(A)  Inform  the  contractor  of  the 
investigation  in  advance; 

(B)  Verify  the  exact  legal  name  of  the 
contractor,  its  address,  and  the  names 
and  titles  of  its  principal  officers; 

(C)  Outline  the  general  scope  of  the 
investigation  and  that  it  includes 
examining  pertinent  records  and 
interviewing  employees;  and 

(D)  Inform  the  contractor  that  the 
•names  of  the  employees  to  be 

interviewed  will  not  be  divulged  to  the 
contractor; 

(E)  When  requested,  provide  a  letter 
from  the  contracting  officer  verifying  the 
investigator's  authority. 

(ii)  Conduct  of  the  investigation— [A] 
Review  of  the  contract. 

(1)  Verify  that  all  required  labor 
standards  and  clauses  and  the  wage 
determination  are  included  in  the 
contract. 

(2)  Review  the  following  items  in  the 
contract  file,  if  applicable — 

(i)  List  of  subcontractors; 

(ii)  Payroll  statements  for  the 
contractor  and  subcontractors; 

(Hi)  Approvals  of  additional 
classifications; 

(iv)  Data  regarding  apprentices  and 
trainees  as  required  by  FAR  22.406-4; 

(v)  Daily  inspector's  report  or  other 
msoection  reports; 

(vi)  Employee  interview  statements; 
and 


(vii)  SF 1413.  Statement  and 
Acknowledgement. 

(B)  Interview  of  the  complainant. 
Interview  the  complainant  except  when 
this  is  impractical.  The  interview  shall 
cover  all  aspects  of  the  complaint  to 
ensure  that  ail  pertinent  information  is 
obtained.  Whenever  an  investigation 
does  not  include  an  interview  of  the 
complainant,  explain  such  omission  in 
the  investigator's  report. 

(C)  Interview  of  employees  and 
former  employees.  (1)  Interview  a 
sufficient  number  of  employees  or 
former  employees,  who  represent  all 
classifications,  to  develop  infi>rfriation 
regarding  the  method  and  amount  of 
payments,  deductions,  hours  worked, 
and  the  tj-pe  of  work  performed. 

(2)  Interview  employees  at  the  job  site 
if  the  interviews  can  be  conducted 
privately  and  in  such  a  manner  so  as  to 
cause  the  least  inconvenience  to  the 
employer  and  employees. 

(3)  Former  employees  may  be 
interviewed  elsewhere, 

{4)  Do  not  disclose  to  any  employee 
any  information,  fmding, 
recommendation,  or  conclusion  relating 
to  the  investigation  except  to  the  extent 
necessary  to  obtain  required 
information. 

(5)  Do  not  disclose  any  employee's 
statement  to  anyone,  except  a 
Government  representative  working  on 
the  case,  without  the  employee's  written 
permission. 

[6]  Obtain  information  by  mail  when 
personal  interviews  are  impracticaL 

[7]  Use  SF  1445.  Labor  Standards 
Interview,  for  employee  interviev/s. 

(5)  Request  employees  to  sign  their 
statements  and  to  initial  any  changes. 

[9]  Provide  an  evaluation  of  each 
employee's  credibility. 

(D)  Interview  of  foremen.  Inter\iew 
foremen  to  obtain  information 
concerning  the  contractor's  compliance 
with  the  labor  standards  provisions  with 
respect  to  employees  under  the 
foreman's  supervision  and  the 
correctness  of  the  foreman's 
classification  as  a  supervisory 
employee.  All  procedures  established 
for  the  conduct  of  employee  interviews, 
and  the  recording  and  use  of  information 
obtained,  apply  to  foremen  interviews. 

(E)  Interview  of  the  contractor.  (J) 
Interview  the  contractor  whenever  the 
investigation  indicates  the  possibility  of 
a  violation. 

[2]  Inform  the  contractor  that— 

[i]  The  interview  does  not  mean  that  a 

violation  has  been  found  or  that  a 

requirement  for  corrective  action  exists; 

and 
[ii]  The  purpose  of  the  interview  is  to 

obtain  only  such  data  as  the  contractor 


may  desire  to  present  in  connection  with 
the  investigation. 

[3]  Do  not  disclose  the  identity  of  any 
individual  who  filed  a  complaint  or  was 
interviewed. 

(F)  Review  of  contractor  and 
subcontractor  records.  [1]  Review 
contractor  and  subcontractor  records 
such  as  basic  time  cards,  books, 
cancelled  payroll  checks,  fiinge  benefits, 
and  pajTuent  records.  Compare  them 
with  submitted  payrolls.  When 
discrepancies  are  found,  include 
pertinent  excerpts  or  copies  of  the 
records  in  the  investigation  report  with  a 
statement  of  the  discrepancy  and  any 
explanation  the  investigator  obtains. 
When  wages  include  contributions  or 
anticipated  costs  for  fringe  payments 
requiring  approval  cf  the  Secretary  of 
Labor,  examine  the  contractor  records  to 
ensure  such  approval  has  been  obtained 
and  that  any  requirements  specified  in 
the  approval  have  been  met.  (See  FAR 
22.406-2(a)(3)). 

[2]  Review  contractor's  and 
subcontractor's  weekly  payrolls  and 
payroll  statements  for  completeness  and 
accuracy  regarding  the  following — 

[i]  Identification  of  employees,  payroll 
amount,  the  contract,  contractor, 
subcontractor,  and  payroll  period; 

[if]  Inclusion  of  only  job 
classifications  and  wage  rates  specified 
in  the  contract  specifications,  or 
otherwise  established  for  the  contract  or 
subcontract; 

[Hi]  Computation  of  daily  and  weekly 
hours; 

[iv]  Computation  of  time-and-one  half 
for  work  in  excess  of  40  hours  per  week 
in  accordance  with  FAR  22.406-2(c); 

[v]  Gross  weekly  wages; 

[vi]  Deductions; 

{vii]  Computation  of  net  weekly 
wages  paid  to  each  employee; 

[viii]  Ratio  of  helpers,  apprentices, 
and  trainees  to  laborers  and  mechanics; 

[ix]  Apprenticeship  and  trainee 
registration  and  ratios;  and 

[x]  Computation  of  fi-inge  benefits 
payments. 

[3]  Transcribe  the  contractor's  records 
whenever  they  contain  information  at 
variance  with  payrolls  or  other 
submitted  documents. 

[f]  Make  the  transcriptions  in 
sufficient  detail  to  permit  them  to  be 
used  to  check  computations  of 
restitution  and  to  determine  amounts  to 
be  withheld  from  the  contractor. 

[ii]  Follow  the  form  used  by  the 
contractor. 

[Hi]  Place  comments  or  explanations 
concerning  the  transcriptions  on 
separate  memoranda  or  in  the  narrative 
report. 


[iv]  Determine  whether  th 
determination,  any  modifica 
determination,  and  any  addj 
classifications  are  posted  as 

(iii)  Submission  of  the  rep 
investigation.  The  investigal 
submit  a  report  of  the  invest 
accordance  with  agency  pro 
Each  report  shall  include  at 

(A)  Basis  for  the  investiga 
including  the  name  of  the  co 

(B)  Names  and  addresses 
contractors  and  subcontract 
involved,  and  neimes  and  tit] 
principal  officers; 

(C)  Contract  number,  date 
value  of  prime  contract  and 
niunber  of  wage  determinati 
in  the  contract; 

(D)  Description  of  the  con 
subcontract  work  involved; 

(E)  Summary  of  the  findin; 
respect  to  each  of  the  items 
222.406-8(a)(ii): 

(F)  Concluding  statement 
concerning — 

[1]  The  types  of  violations 
the  amount  of  kickbacks  un( 
Copeland  Act  underpaymer 
hourly  rates  and  fringe  bene 
the  Davis-Bacon  Act  or  und 
and  liquidated  damages  und 
Contract  Work  Hours  and  S 
Standards  Act; 

[2]  Whether  violations  arc 
to  be  willful  or  due  to  the  ne 
the  contractor  or  its  agent 

[3]  The  amount  of  fimds  v 
the  contractor  and 

[4]  Other  violations  found 

(G)  Exhibits  indexed  and 
appropriately  tabbed,  incluc 
of  the  follon^ng.  when  appli 

[I]  Complaint  letter 

'     [2]  Contract  wage  determi 
[3]  Preconstruction  letter  < 

memorandum  of  preconstru( 

conference; 
[4]  Payrolls  and  statemeni 

violations; 
[S]  Transcripts  of  pertiner 

the  contractor,  and  approve 

benefit  payments; 
[6]  Employee  interview  sti 
[7)  Foreman  interview  sta 
[8]  Statements  of  others  ir 

including  Government  perso 
[ff]  Detailed  computations 

kickbacks,  underpayments. 

liquidated  damages; 
[10]  Summary  of  all  paym< 

each  employee  or  to  a  fund  | 

program,  and  liquidated  dar 

[II]  Receipts  and  cancelle 
(c)  Notification  to  the  con 
(4)(A)  Notify  the  contract( 

certified  mail  of  any  finding 
liable  for  liquidated  damage 
Contract  Work  Hours  and  S 
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may  desire  to  present  in  cormection  with 
the  investigation. 

(J)  Do  not  disclose  the  identity  of  any 
individual  who  filed  a  complaint  or  was 
interviewed. 

(F)  Review  of  contractor  and 
subcontractor  records.  [1)  Review 
contractor  and  subcontractor  records 
such  as  basic  time  cards,  books, 
cancelled  payroll  checks,  fringe  benefits, 
and  pajTnent  records.  Compare  them 
with  submitted  payrolls.  When 
discrepancies  are  found,  include 
pertinent  excerpts  or  copies  of  the 
records  in  the  investigation  report  with  a 
statement  of  the  discrepancy  and  any 
explanation  the  investigator  obtains. 
When  wages  Include  contributions  or 
anticipated  costs  for  fringe  payments 
requiring  approval  cf  the  Secretary  of 
Labor,  examine  the  contractor  records  to 
ensure  such  approval  has  been  obtained 
and  that  any  requirements  specified  in 
the  approval  have  been  met.  (See  FAR 
22.406-2(a)(3)). 

[2]  Review  contractor's  and 
subcontractor's  weekly  payrolls  and 
payroll  statements  for  completeness  and 
accuracy  regarding  the  following — 

(i)  Identification  of  employees,  payroll 
amount,  the  contract,  contractor, 
subcontractor,  and  payroll  period; 

(ii)  Inclusion  of  only  job 
classifications  and  wage  rates  specified 
in  the  contract  specifications,  or 
otherwise  established  for  the  contract  or 
subcontract; 

[Hi]  Computation  of  daily  and  weekly 
hours; 

(/v)  Computation  of  time-and-one  half 
for  work  in  excess  of  40  hours  per  week 
in  accordance  with  FAR  22.406-2(c); 

(v)  Gross  weekly  wages; 

[vi)  Deductions; 

[vii]  Computation  of  net  weekly 
wages  paid  to  each  employee; 

[viii)  Ratio  of  helpers,  apprentices, 
and  trainees  to  laborers  and  mechanics; 

(ix)  Apprenticeship  and  trainee 
registration  and  ratios;  and 

[x]  Computation  of  fringe  benefits 
payments. 

[3]  Transcribe  the  contractor's  records 
whenever  they  contain  information  at 
variance  with  payrolls  or  other 
submitted  documents. 

(i)  Make  the  transcriptions  in 
sufficient  detail  to  permit  them  to  be 
used  to  check  computations  of 
restitution  and  to  determine  amounts  to 
be  withheld  from  the  contractor. 

(ii)  Follow  the  form  used  by  the 
contractor. 

(Hi)  Place  comments  or  explanations 
concerning  the  transcriptions  on 
separate  memoranda  or  in  the  narrative 
report. 


(;V)  Determine  whether  the  wage 
determination,  any  modifications  of  the 
determination,  and  any  additional 
classifications  are  posted  as  required. 

(iii)  Submission  of  the  report  of 
investigation.  The  investigator  shall 
submit  a  report  of  the  investigation  in 
accordance  with  agency  procedures. 
Each  report  shall  include  at  least  the — 

(A)  Basis  for  the  investigation, 
including  the  name  of  the  complainant; 

(B)  Names  and  addresses  of  prime 
contractors  and  subcontractors 
involved,  and  names  and  titles  of  their 
principal  officers; 

(C)  Contract  number,  date,  dollar 
value  of  prime  contract,  and  date  and 
number  of  wage  determination  included 
in  the  contract; 

(D)  Description  of  the  contract  and 
subcontract  work  involved: 

(E)  Summary  of  the  findings  with 
respect  to  each  of  the  items  listed  in 
222.406-8(a)(ii); 

(F)  Concluding  statement 
concerning — 

(1)  The  types  of  violations,  including 
the  amount  of  kickbacks  under  the 
Copeland  Act,  underpayments  of  basic 
hourly  rates  and  fringe  benefits  under 
the  Davis-Bacon  Act  or  underpayments 
and  liquidated  damages  under  the 
Contract  Woric  Hours  and  Safety 
Standards  Act; 

(2)  Whether  violations  are  considered 
to  be  willful  or  due  to  the  negligence  of 
the  contractor  or  its  agent; 

(J)  The  amount  of  fimds  withheld  from 
the  contractor  and 
(4)  Other  violations  found. 

(G)  Exhibits  indexed  and 
appropriately  tabbed,  including  copies 
of  the  following,  when  applicable — 

(I)  Complaint  letter 

'     (2)  Contract  wage  determination; 

(J)  Preconstruction  letter  and 
memorandum  of  preconstruction 
conference; 

(4)  Payrolls  and  statements  indicating 
violations; 

(5)  Transcripts  of  pertinent  records  of 
the  contractor,  and  approvals  of  fringe 
benefit  payments; 

(6)  Employee  interview  statements; 

(7)  Foreman  interview  statements: 
(ff\  Statements  of  others  interviewed, 

including  Government  personnel: 
(ff)  Detailed  computations  showing 

kickbacks,  underpayments,  and 

liquidated  damages; 
(10)  Summary  of  all  payments  due  to 

each  employee  or  to  a  fund  plan  or 

program,  and  liquidated  damages;  and 

(II)  Receipts  and  cancelled  checks, 
(c)  Notification  to  the  contractor. 
(4)(A)  Notify  the  contractor  by 

certified  mail  of  any  finding  that  it  is 
liable  for  liquidated  damages  under  the 
Contract  Work  Hours  and  Safety 


Standards  Act  (CWHSSA).  The 
notification  shall  inform  the  contractor 
that— 

(7)  It  has  60  days  after  receipt  of  the 
notice  to  appeal  the  assessment  of 
liquidated  damages;  and 

(2)  The  appeal  must  demonstrate 
either  that  the  alleged  violations  did  not 
occur  at  all.  occurred  inadvertently 
notwithstanding  the  exercise  of  due 
care,  or  the  assessment  was  computed 
improperly. 

(B)  If  an  appeal  is  received,  the 
contracting  officer  shall  process  the 
appeal  in  accordance  with  department 
or  agency  regulations. 

(d)  Contracting  officer's  report.  (1)  In 
accordance  with  agency  procedures,  the 
contracting  officer  shall  forward  a 
detailed  enforcement  report  or  summary 
report  in  duplicate.  These  reports  shall 
include  at  least  the  following — 

(A)  SF 1446,  Labor  Standards 
Investigation  Summary  Sheet; 

(B)  Contracting  officer's  findings; 

(C)  Statement  as  to  the  disposition  of 
any  contractor  rebuttal  to  the  findings; 

(D)  Statement  as  to  whether  the 
contractor  has  accepted  the  findings  and 
has  paid  any  restitution  or  liquidated 
damages; 

(E)  Statement  as  to  the  disposition  of 
funds  available; 

(F)  Recommendations  as  to 
disposition  or  further  handling  of  the 
case  (when  appropriate,  include 
recommendations  as  to  the  reduction, 
vraiver,  or  assessment  of  liquidated 
damages,  whether  the  contractor  should 
be  debarred,  and  whether  the  file  should 
be  referred  for  possible  criminal 
prosecution);  and 

(G)  When  applicable  the  following 
exhibits — 

(1)  Investigator's  report; 

(2)  Copy  of  the  contractor's  written 
rebuttal  or  a  sununary  of  the 
contractor's  oral  rebuttal  of  the 
contracting  officer's  findings; 

(J)  Copies  of  correspondence  between 
the  contractor  and  contracting  officer, 
including  a  statement  of  specific 
violations  found,  corrective  action 
requested,  and  the  contractor's  letter  of 
acceptance  or  rejection: 

(4)  Evidence  of  the  contractor's 
payment  of  restitution  or  liquidated 
damages.  (Copies  of  receipts,  canceled 
checks,  or  supplemental  payrolls);  and 

(5)  Letter  from  the  contractor 
requesting  relief  from  the  hquidated 
damage  provisions  of  the  CWHSSA. 

222j40«-9    WNhhotdIng  from  or 
suspwMtoci  of  contract  paynMnli. 

(a)  Withholding  from  contract 
payments.  The  contracting  officer  shall 
contact  the  labor  advisor  for  assistance 
when  payments  due  a  contractor  are  not 


available  to  satisfy  that  contractor's 
hability  for  Davis-Bacon  or  CWHSSA 
wage  underpayments  or  hquidated 
damages. 

(c)  Disposition  of  contract  payments 
withheld  or  suspended. 

(3)  Limitation  on  forwarding  or 
returning  funds.  When  disposition  of 
withheld  funds  remains  the  final  action 
necessary  to  close  out  a  contract,  the 
Department  of  Labor  has  given  blanket 
approval  to  forward  wilhneld  funds  to 
the  Comptroller  General  pending 
completion  of  an  investigation  or  other 
administrative  proceedings. 

(4)  Liquidated  damages. 

(A)  The  agency  head  may  adjust 
liquidated  damages  of  $500  or  less  when 
the  amount  assessed  is  incorrect  >^' 
waive  the  assessment  when  the 
violations — 

(1)  Were  nonwillful  or  inadvertent; 
and 

(2)  Occurred  notwithstanding  the 
exercise  of  due  care  by  the  contractor, 
its  subcontractor,  or  their  agents. 

(B)  The  agency  head  may  reconunend 
to  the  Administrator,  Wage  and  Hour 
Division,  that  the  liquidated  damages 
over  $500  be  adjusted  because  the 
amount  assessed  is  incorrect.  The 
agency  head  may  also  recommend  the 
assessment  be  waived  when  the 
violations — 

(1)  Were  nonwillful  or  inadvertent; 
and 

(2)  Occurred  notwithstanding  the 
exercise  of  due  care  by  the  contractor, 
the  subcontractor,  or  their  agents. 

222.406-10    Disposmon  of  disputes 

concerning  construction  contract  labor 
Standartis  enforcement 

(d)  Forward  the  contracting  officer's 
findings  and  the  contractor's  statement 
through  the  labor  advisor. 

222.406-13    Semiannual  enforcement 
reports. 

Forward  these  reports  through  the 
head  of  the  confracting  activity  to  the 
labor  advisor  within  15  days  following 
the  end  of  the  reporting  period.  These 
reports  shall  not  include  information 
from  investigations  conducted  by  the 
Department  of  Labor.  These  reports 
shall  contain  the  following  information, 
as  applicable,  for  construction  work 
subject  to  the  Davis-Bacon  Act  and  the 
CWHSSA— 

(1)  Period  covered; 

(2)  Number  of  prime  contracts 
awarded: 

(3)  Total  dollar  amount  of  prime 
contracts  awarded: 

(4)  Number  of  contractors/ 
subcontractors  against  whom 
complaints  were  received; 
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(5)  Number  of  investigationa 
conducted; 

(6)  Number  of  contractors/ 
subcontractors  found  in  violation; 

(7)  Amount  of  wage  restitution  found 
due  under — 

(i)  Davis-Bacon  Act 
(il)  CWHSSA; 

(8)  Number  of  employees  due  wage 
restitution  under — 

(i)  Davis-Bacon  Act 
(ii)  CWHSSA; 

(9)  Amount  of  liquidated  damages 
assessed  under  the  CWHSSA— 

(i)  Total  amount 

(ii)  Number  of  contracts  involved; 

(10)  Number  of  employees  and  amount 
paid/writhheld  under— 

(i)  Davis-Bacon  Acf 

(ii)  CWHSSA 

(iii)  Copeland  Act;  and 

(11)  Preconstruction  activities — 
(i)  Number  of  compliance  checks 

performed 
(ii)  Preconstruction  letters  sent. 

222.407    Contract  dausM. 

In  contracts  with  a  State  or  political 
subdivision,  use  the  contract  clauses 
prescribed  in  FAR  22.407.  but  preface 
these  clauses  with  the  following — 

The  Contractor  agrees  to  comply  with  the 
requirements  of  ttie  Contract  Work  Hours 
and  Safety  Standards  Act  and  to  insert  the 
following  clauses  in  all  subcootracts  under 

this  contract  with  private  persons  or  firms. 

Subpart  222.6— Waish-Haaley  PuUic 
Contracts  Act 

222.604    EMoiptions. 

222.604-2    Regutatory  exempttons. 

(cj  Submit  ail  applications  for  such 
exemptions  through  contracting 
channels  to  the  labor  advisor. 


222.608    Procedures. 

222.608-4    Award  pending  final 
determlnstion. 

(b)(1)  The  head  of  the  contracting 
activity  is  the  approval  authority  for  the 
contracting  ofRcer's  certification. 

Subpart  222.a— Equal  Efflptoyment 
Opportunity 

222.804    Attlrmattve  action  programs. 

222.804-2    Construction. 

(b)  Contracting  officers  forward 
requests  for  instructions  directly  to  the 
servicing  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  regional 
office  (see  FAR  22.609). 

222J05    Procaduras. 

(a)(2)  See  FAR  22.609  for  a  list  of 
OFCCP  regional  offices. 


222J06    Inqulrsa. 

(b)  Refer  inquiries  through  the  labor 
advisor. 

222.807    ExamptkMS. 

(c)  Submit  the  request  for  exemption 
with  a  justification  through  contracting 
channels  to  the  labor  advisor  who  will 
forward  them  to  the  agency  head.  If  the 
request  is  submitted  under  FAR 
22.807(8X1).  the  agency  head  shaU  act 
on  the  request.  If  the  exemption  is 
granted,  the  agency  head  shall  notify  the 
Director.  OFCCP  of  such  action  within 
30  days.  If  the  request  is  submitted 
under  FAR  22.807(a)(2)  or  (b)(5),  the 
agency  bead  will  forward  it  to  the 
Director,  OFCCP  for  action. 

Subpart  222.10— Servica  Contract  Act 
of  1965.  as  Amended 

222.1003    AppMcabWty. 

222.1003-1    GanaraL 

For  contracts  having  a  substantial 
amount  of  ccmstruction,  alteration, 
renovation,  painting,  or  repair  worfc.  see 
222.402-70. 

222.1003-7    Quastions  concaming 
appflcabflity  of  tfta  Act 

Contracting  officers  may  contact  the 
labor  advisor  by  telephone  for  informal 
advice.  Submit  requests  for  formal 
determinations  as  to  the  Act's 
applicability  to  the  labor  advisor  in 
writing  through  appropriate  channels. 

222.1008    Proeadures  for  preparing  and 
submitting  No4ica  (Sf  98/98s)l 

222.1008-2    PraparaUonofSFMa. 

(b)(1)  The  contracting  officer  shall 
secure  the  assistance  of  cognizant 
customer/ technical  personnel  to  ensure 
maximum  use  of  the  Service  Contract 
Act  Directory  of  Occupations 
(Directory)  and  incorporation  of  all 
service  employee  classes  (Directory  and 
nondirectory)  expected  to  be  utilized. 

(2)(A)  When  the  statement  of  work 
job  title,  for  which  there  is  a  Directory 
equivalent,  differs  from  the  Directory 
job  title,  make  a  written  cross-reference 
eidier  directly  on  the  SF  98a  file  copy  or 
on  an  attached  sheet  to  the  SF  gSa  file 
copy. 

(B)  Include  and  note  as  such  any 
classifications  and  minimum  hourly 
wage  rates  conformed  under  any 
predecessor  contract.  Where  a 
previously  conformed  classification  is 
not  included  in  the  Directory,  attach  the 
job  description  to  the  SF  9Ba. 


222.1008-7 
of  notica. 


naqulrwf  tima  of  aubmisatefi 


(d)  Submit  requests  for  immediate 
wage  detemination  responses  for 
emergency  acquisitions  through  the 


labor  advisor.  If  the  request  is  justified, 
the  labor  advisor  will  contact 
Department  of  Labor  headquarters 
officials. 

222.1014    Daisy  of  acqulaitfon  dates  o«ar 
OOdaya. 

Send  update  requests  in  writing 
directly  to  the  Wage  and  Hour  Division 
and  provide  a  copy  to  the  labor  advisor. 
The  update  request  shall — 

(1)  State  that  one  or  more  dates  on  the 
original  notice  have  been  delayed  more 
than  60  days; 

(2)  List  the  new  dates;  and 

(3)  Include  a  copy  of  the  original 
notice  and  SF  gSa  as  enclosures. 

Subpart  222.13— Special  Dfaabfed  and 
Vietnam  Era  Veterans 

222.1303    Wslvars. 

(c)  The  contracting  officer  shall 
submit  a  waiver  request  through 
contracting  channels  to  the  labor 
advisor.  If  the  request  is  justified,  the 
labor  advisor  will  endorse  the  request 
and  forward  it  for  action  to — 

(i)  The  agency  head  for  waivers  under 
FAR  22.1303(a);  or 

(ii)  The  Secretary  of  Defense,  wiUiout 
the  power  of  redelegation,  for  waivers 
under  FAR  22.1303(b). 

222.1306   CompWnt  procadurasL 
The  contracting  officer  shall — 

(1)  Forwtird  each  complaint  received 
as  indicated  in  FAR  22.1306;  and 

(2)  Notify  the  complainant  of  the 
referral.  The  contractor  in  question  shall 
not  be  advised  in  any  manner  or  for  any 
reason  of  the  complainant's  name,  the 
nature  of  the  complaint,  or  the  fact  that 
the  complaint  was  received. 

Subpart  222.14-Employnient  of  tho 
Handicapped 

222.1403    Watvars. 

(c)  The  contracting  officer  shall 
submit  a  waiver  request  throng 
contracting  channels  to  the  labor 
advisor.  If  the  request  is  justified,  the 
labor  advisor  will  endorse  the  request 
and  forward  it  for  action  to — 

(i)  The  agency  head  for  waivers  under 
FAR  22.1403(a).  For  the  defense 
agencies,  waivers  must  be  approved  by 
the  Under  Secretary  of  Defense  for 
Acquisiti<ni. 

(ii)  The  Secretary  of  Defense,  without 
the  power  of  redelegatioa  for  waivers 
under  FAR  22.1403(b), 

222.1406    Complaint  procaduras. 
The  contracting  officer  shall — 
(1)  Forward  each  complaint  received 

as  indicated  fai  FAR  22.1406  (see  FAR 


22.609  for  a  listing  of  Departi 
Labor  regional/area  offices); 
(2)  Notify  the  complainant 
referral  The  contractor  in  qt 
not  be  advised  in  any  manne 
reason  of  the  complainant's  i 
nature  of  the  complaint  or  tl 
the  complaint  was  received. 

Subpart  222.70— Restrictioi 
Employment  of  Personnel  f 
Cofistructkm/Servlce  Cont 
Alaska  and  Hawaii 

222.7000  Scops  of  subpsrt 

(a)  This  subpart  implemen 
8078  of  the  1986  Defense  Api 
Act.  Public  Law  99-190.  secti 
Public  Law  101-511,  and  sim 
in  subsequent  Defense  Appr 
Acts. 

(b)  This  subpart  applies  or 

(1)  To  construction  and  se: 
contracts  to  be  performed  in 
part  within  the  states  of  Alai 
Hawaii;  and 

(2)  When  the  unemployme 
the  state  is  in  excess  of  the  r 
average  rate  of  unemployme 
determined  by  the  Secretary 

222.7001  Qanaral. 

A  contractor  awarded  a  c( 
subject  to  this  subpart  must 
the  purpose  of  performing  th 
the  contract  work  within  the 
individuals  who  are  resident 
state,  and  who,  in  the  case  o 
or  trade,  possess  or  would  b 
acquire  promptly  the  necess 
perform  the  contract 

222.7002  WaWars. 

Waivers  may  be  granted,  i 
interest  of  national  security, 
no  lower  than  the  Assistant 
any  department. 

222.7003  Contract  dausa. 
Use  the  clause  at  252.222- 

Restrictions  on  Employment 
Personnel,  in  all  solicitationi 
contracts  subject  to  this  sub 

PART  223-ENVIRONMEN1 
CONSERVATION,  OCCUPA 
SAFETY.  AND  DRUO-FREE 
WORKPLACE 

Sec. 

Subpart  223.1— Pollution  Cont 
Air  and  Water 

223.104    Exemptions. 

Subpart  223.3— Hazardous  Ma 
Identification  snd  Matadal  Saf 

223.300  Scope  of  subpart 

223.301  Definition. 

223.302  General. 

223.303  Contract  clause. 
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labor  advisor.  If  the  request  is  justified, 
the  labor  advisor  will  contact 
Department  of  Labor  headquarters 
officials. 

222.1014    Delay  olacquWtlon  data*  ovar 
Mdaya. 

Send  update  requests  in  writing 
directly  to  the  Wage  and  Hour  Division 
and  provide  a  copy  to  the  labor  advisor. 
The  update  request  shall — 

(1)  State  that  one  or  more  dates  on  the 
original  notice  have  been  delayed  more 
than  60  days; 

(2)  List  the  new  dates:  and 

(3)  Include  a  copy  of  the  original 
notice  and  SF  98a  as  enclosures. 

Sut>part  222.13--SfMCial  Dfsabfed  and 
Vietnam  Era  Veterans 

222.1303    Watvaia. 

(c)  The  contracting  officer  shall 
submit  a  waiver  request  through 
contracting  channels  to  the  labor 
advisor.  If  the  request  is  justified,  the 
labor  advisor  will  endorse  the  request 
and  forward  it  for  action  to— 

(i)  The  agency  head  for  waivers  under 
FAR  22.1303(a);  or 

(ii)  The  Secretary  of  Defense,  without 
the  power  of  redelegation.  for  waivers 
under  FAR  22.1303(b). 

222:1300   CompWnt  procadurea. 
The  contracting  officer  shall — 

(1)  Forward  each  complaint  received 
as  indicated  in  FAR  22.1306;  and 

(2)  Notify  the  complainant  of  the 
referral.  The  contractor  in  question  shall 
not  be  advised  in  any  manner  or  for  any 
reason  of  the  complainant's  name,  the 
nature  of  the  complaint,  or  the  fact  that 
the  complaint  was  received. 

Subpart  222.14— EmploynMnt  of  tha 
Handicapped 

222.1403    Walv««. 

(c)  The  contracting  ofBcer  shall 
submit  a  waiver  request  throi^ 
contracting  channels  to  the  labor 
advisor.  If  the  request  is  justified,  the 
labor  advisor  will  endorse  the  request 
and  forward  it  for  action  to — 

(i)  The  agency  head  for  waivers  under 
FAR  22.1403(a).  For  the  defense 
agencies,  waivers  must  be  approved  by 
the  Under  Secretary  of  Defense  for 
Acquisition. 

(ii)  The  Secretary  of  Defense,  without 
the  power  of  redelegation,  few  waivers 
under  FAR  22.1403(b). 

222.1406    ComfHamtprocaduraa. 
The  contracting  officer  shall — 
(1)  Forward  each  complaint  received     ' 

as  indicated  fai  FAR  22.1406  (see  FAR 


22.609  for  a  listing  of  Department  of 
Labor  regional/area  offices);  and 

(2)  Notify  the  complainant  of  such 
referral  The  contractor  in  question  shall 
not  be  advised  in  any  manner  or  for  any 
reason  of  the  complainant's  name,  the 
nature  of  the  complaint  or  the  fact  that 
the  complaint  was  received. 

Subpart  222.70— Restrictions  on  the 
Employment  of  Personnel  for  Worfc  on 
Construction/Service  Contracts  In 
Alaska  and  Hawaii 

222.7000  Scope  Of  subpart 

(a)  This  subpart  implements  section 
8078  of  the  1986  Defense  Appropriations 
Act  Public  Law  99-190.  section  8067  of 
Public  Law  101-511,  and  similar  sections 
in  subsequent  Defense  Appropriations 
Acts. 

(b)  This  subpart  applies  only — 

(1)  To  construction  and  service 
contracts  to  be  performed  in  whole  or  in 
part  within  the  states  of  Alaska  or 
Hawaii:  and 

(2)  When  the  unemployment  rate  in 
the  state  is  in  excess  of  the  national 
average  rate  of  unemployment  as 
determined  by  the  Secretary  of  Labor. 

222.7001  QanaraL 

A  contractor  awarded  a  contract 
subject  to  this  subpart  must  employ  for 
the  purpose  of  performing  that  portion  of 
the  contract  work  within  the  state, 
individuals  who  are  residents  of  that 
state,  and  who,  in  the  case  of  any  craft 
or  trade,  possess  or  would  be  able  to 
acquire  promptly  the  necessary  skills  to 
perform  the  contract 

222.7002  Walvars. 

Waivers  may  be  granted,  in  the 
interest  of  national  security,  at  a  level 
no  lower  than  the  Assistant  Secretary  of 
any  department. 

222.7003  Contract  dauaa. 

Use  the  clause  at  252.222-7000. 
Restrictions  on  Employment  of 
Personnel,  in  all  solicitations  and 
contracts  subject  to  this  subpart. 

PART  223— ENVIRONMENT, 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

Suitpart  223.1    Pollution  Control  and  Clean 
Air  and  Water 

223.104    Exemptions. 

Subpart  223.3— Hazardous  Matailal 
Idantlflcatton  and  Material  Safety  Data 

223.300  Scope  of  subpart 

223.301  Definition. 

223.302  General. 

223.303  Contract  clause. 


223.370  Safety  precautions  for  ammunition 
and  explosives. 

223.370-1    Scope. 
223.370-2    Definition. 
223.370-3    Policy. 
223.370-4    Procedures. 
223.370-5    Contract  clauses. 

223.371  Radioactive  material 
223.371-1    Policy.  I 
223.371-2    Procedures. 
223.371-3    Contract  clause. 

Sul>part  223.5— Drug-Fraa  Workplaca 

223.570    Drug-free  work  force. 
223.570-1    Definitions. 
223.570-2     Policy. 
223.570-3    General 
223.570-4    Contract  clause. 

Authority:  5  U.S.C  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  223.1— Pollution  Control  and 
Clean  Air  and  Water 

223.104    Examptions. 

(c)  The  authority  to  act  for  the  agency 
head  under  this  subpart  is  limited  to  a 
level  no  lower  than  an  official  who  is 
appointed  by  and  with  the  advice  of  the 
Senate.  For  the  defense  agencies,  this  is 
the  Under  Secretary  of  Defense  for 
Acquisition  (USD(A)). 

Subpart  223.3— Hazardous  Material 
Identification  and  Material  Safety  Data 

223.300  Scopa  of  subpart 

DoD  procedures  for  use  in 
acquisitions  involving  ammunition  and 
explosives  are  in  223.370. 

223.301  DefinitkMi. 

Hazardous  material,  as  used  in  this 
subpart  is  deBned  in  the  latest  version 
of  Federal  Standard  No.  313,  "Federal 
Standard  Material  Safety  Data, 
Transportation  Data,  and  Disposal  Data 
for  Hazardous  Materials  Furnished  to 
Government  Activities." 

223.302  QanaraL 

Executive  Order  12196,  dated 
February  26, 1980.  applies  the 
requirements  of  the  Occupational  Safety 
and  Health  Administration  regulations, 
known  as  the  Hazard  Communication 
Standard,  to  Federal  employees.  In  order 
to  comply  with  these  requirements,  it  is 
necessary  to  obtain  information  about 
the  hazardous  properties  of  items  bought 
by  the  DoD  and  Introduced  into  the 
workplace.  This  information  is  obtained 
from  material  safety  data  sheets,  which 
manufacturers,  importers,  and 
distributors  are  required  to  furnish  to 
end  users. 

(c)  Upon  receipt  of  the  apparently 
successful  o^eror's  material  safety  data 
sheets  (MSDS)  and  hazard  warning 
labels,  the  contracting  officer  shall 
provide  a  c(^y  to  the  cognizant  safety 


officer  or  other  designated  official,  in 
order  to— 

(i)  Ensure  inclusion  of  the  data  in  the 
agency's  MSDS  information  system  or 
label  information  system;  and 

(ii)  Satisfy  any  other  control,  safety,  or 
information  objectives. 

(3)  Technical  personnel  must  identify 
items  that  in  their  professional  opinion, 
will  expose  Government  personnel  to 
hazardous  materials  in  any  manner.  e.g.. 
work  use,  handling,  manufactiiring. 
packaging,  storage,  inspection,  disposal 
or  any  other  use. 

223  J03    Contract  dauaa. 

DoD  activities  use  the  clause  at 
252.223-7000,  Hazardous  Material 
Identification  and  Material  Safety  Data, 
instead  of  the  clause  at  FAR  52.223-3. 
Hazardous  Material  Identification  and 
Material  Safety  Data.  Use  the  clauses  at 
252.223-7000  and  252.223-7001,  Hazard 
Warning  Labels,  in  solicitations  and 
contracts  for  the  items  described  by 
FAR  23.302(c). 

223.370    Safaty  pracautiona  f or 
ammunition  and  axploslvas. 

223.370-1    Scope. 

(a)  This  section  applies  to  all 
acquisitions  involving  the  use  of 
ammunition  and  explosives,  including 
acquisitions  for — 

(1)  Development 

(2)  Testing: 

(3)  Research; 

(4)  Manufacturing: 

(5)  Handling  or  loading; 

(6)  Assembling: 

(7)  Packaging: 

(8)  Storage; 

(9)  Transportation; 

(10)  Renovation; 

(11)  Demilitarization; 

(12)  Modification; 

(13)  Repair 

(14)  Disposal: 

(15)  Inspection;  or 

(16)  Any  other  use.  including 
acquisitions  requiring  the  use  or  the 
incorporation  of  materials  listed  in 
paragraph  (b)  of  this  subsection  for 
initiation,  propulsion,  or  detonation  as 
an  integral  or  component  part  of  an 
explosive,  an  ammunition,  or  explosive 
end  item  or  weapon  system. 

(b)  This  section  does  not  apply  to 
acquisitions  solely  for — 

(1)  Inert  components  containing  no 
explosives,  propellents,  or  pyrotechnics; 

(2)  Flammable  liquids; 

(3)  Acids: 

(4)  Oxidizers: 

(5)  Powdered  metals:  or 

(6)  Other  materials  having  fire  or 
explosive  characteristics. 
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223J70-2    Definition. 

Aminunition  and  explosives,  as  used 
in  this  section,  is  defined  in  the  clause  a( 
252.223-7002.  Safety  PrecauUons  for 
Ammunition  and  Explosives. 

223.370-3    Polcy. 

(a)  DoD  policy  is  to  ensure  that  its 
contractors  take  reasonable  precautions 
in  handling  ammunition  and  explosives 
so  as  to  minimize  the  potential  for 
mishaps  that  could — 

(1)  Interrupt  DoD  operations; 

(2)  Delay  project  or  product 
completion  dates; 

(3)  Adversely  impact  DoD  mission 
readiness,  production  base,  or 
production  capabilities; 

(4)  Damage  or  destroy  DoD  property: 
or 

(5)  Cause  injury  to  DoD  personnel. 

(b)  This  policy  is  implemented  by  DoD 
Manual  4145.26-M,  DoD  Contractors' 
Safety  Manual  for  Ammunition  and 
Explosives,  which  is  incorporated  into 
contracts  under  which  ammunition  and 
explosives  are  handled.  The  manual 
contains  mandatory  safety  requirements 
for  contractors.  When  work  is  to  be 
performed  on  a  Government-owned 
installation,  the  contracting  officer  may 
use  the  ammunition  and  explosives 
regulation  of  the  DoD  component  or 
installation  as  a  substitute  for,  or 
supplement  to,  DoD  Manual  4145.26-M. 
as  long  as  the  contract  cites  these 
regulations. 

223.370-4    Procedures. 

[a.]Preawardphase—{l]  Waiver  of 
the  mandatory  requirements,  (i)  Before 
either  omitting  the  clause  at  252.223- 
7002,  Safety  Precautions  for  Ammunition 
and  Explosives,  from  solicitations  and 
contracts  or  waiving  the  mandatory 
requirements  of  the  manual,  obtain 
approval  of — 

(A)  The  safety  personnel  responsible 
for  ammunition  and  explosives  safety; 
and 

(B)  The  head  of  the  contracting 
activity. 

(ii)  If  the  contracting  officer  decides  to 
waive  the  mandatory  requirements 
before  award,  the  contracting  officer 
shall  set  forth  in  the  solicitation,  or  in  an 
amendment  of  the  solicitation,  the 
specific  requirements  to  be  waived. 

(Hi)  If  the  head  of  the  contracting 
activity  declines  to  approve  a  request 
for  waiver,  but  the  prospective 
contractor  agrees  to  take  corrective 
action  to  bring  the  operation  into 
compliance,  make  the  corrective  action 
a  part  of  the  resulting  contract 

(2)  Transportation  considerations — If 
shipment  of  ammunition  and  explosives 
is  involved  in  the  contract,  address  in 
the  schedule  of  the  contract  the 


applicable  Department  of 
Transportation  or  Military  Traffic 
Management  Command  requirements 
and  any  other  requirements  for 
transportation,  packaging,  marking,  and 
labeling. 

(3)  Disposition  of  excess — Include 
instructions  within  the  contract 
concerning  final  disposition  of  excess 
Government  furnished  material 
containing  ammunition  and  explosives, 
including  defective  or  rejected  supplies. 

(4)  Preaward  survey — Before 
awarding  any  contract,  including 
purchase  orders,  involving  ammunition 
and  explosives,  obtain  a  preaward 
ammunition  and  explosives  safety 
survey.  If  the  prospective  contractor 
proposes  subcontracting  any 
ammunitions  or  explosive  woriu  include 
a  review  of  the  subcontractor's  facility 
in  the  preaward  survey. 

(b)  Postaward  phase — (1)  Contract 
administration  office  responsibility — (i) 
The  contract  administration  office  is 
responsible  for  verifying  that  the  safety 
requirements  of  the  clause  at  252.223- 
7002,  Safety  Precautions  for  Ammunition 
and  Explosives,  are  being  implemented 
in  a  manner  that  will  reduce,  to  the 
maximum  extent  practicable,  or 
eliminate  the  probability  of  a  mishap 
otxurring. 

(ii)  The  clause  at  252.223-7002.  Safety 
Precautions  for  Anummition  and 
Explosives,  requires  the  contractor  to 
submit  to  the  administrative  contracting 
officer  (ACO)  any  postaward  requests 
for  a  waiver  of  the  contract  safety 
standards,  a  site  plan  modification,  or  a 
construction  review.  The  ACO  shall 
review  any  request  and  make 
recommendations  to  the  contracting 
officer.  The  contracting  officer  shall 
make  a  deciaicm  after  following  the 
procedures  in  paragraph  (a)(1)  of  this 
subsection. 

(A)  If  the  request  arrives  at  the 
contracting  office  without  evidence  that 
the  ACO  has  seen  it,  immediately  send 
it  to  the  ACO  for  review  and 
recommendations. 

(B)  When  the  contracting  officer  has 
made  a  determination  approving  or 
disapproving  the  contractor's  request, 
send  the  determination  to  the  ACO  for 
transmission  to  the  contractor. 

(2J  Subcontracts— {i]  The  clause  at 
252.223-7002.  Safety  Precautions  for 
Ammunition  and  Explosives,  requires 
the  contractor  to  notify  the  contracting 
officer  when  placing  a  subcontract  for 
ammunition  and  explosives.  The 
contracting  officer  should  coordinate 
with  the  safety  personnel  and  request 
supporting  contract  administration  in 
accordance  with  FAR  42.204,  If  the 
contracting  officer  believes  the  nature  of 
the  subcontract  woric  poses  a  potential 


danger  to  Government  property. 
Government  personnel,  production 
capability,  or  contract  completion, 
request  supporting  contract 
administration. 

(ii)  If  the  preaward  safety  survey 
identified  areas  in  which  a 
subcontractor  was  not  complying  with 
the  manual,  and  the  subcontractor  was 
supposed  to  correct  the  deficiencies 
before  start-up.  the  contracting  officer 
shall  require  a  {reoperations  survey  to 
verify  that  the  corrections  were  made. 

(iii)  When  postaward  safety  reviews 
by  the  Government  uncover  any  safety 
deficiencies  in  the  subcontractor's 
operation,  the  review  team  shall  inform 
the  ACO  cognizant  of  the  subcontrarfor, 
who  shall  Immediately  notify  the  ACO 
cognizant  of  the  prime  contractor.  The 
ACO  cognizant  of  the  prime  shall  inform 
the  prune  contractor  of  deficiencies 
requiring  corrertion.  The  notifications 
shall  be  made  by  the  most  expeditious 
means  appropriate  to  the  circumstance. 
If  a  critical  safety  deficiency  poses  an 
imminent  danger,  the  ACO  cognizant  of 
the  prime  shall  make  the  notifications 
by  the  most  expeditious  means 
available. 

223.370-5    Contract  dauM*. 

Use  the  clauses  at  252.223-7002, 
Safety  Precautions  for  Ammunition  and 
Explosives,  and  252.223-7003,  Change  in 
Place  of  Performance — Ammunition  and 
Explosives,  in  all  solicitations  and 
contracts  for  acquisition  to  which  this 
section  applies. 

223.371    Radioactive  msterlaL 
223471-1    Policy. 

DoD  pohcy  is  to  require  contractors 
shipping  radioactive  material  to  give 
notice  sufficiently  In  advance  of 
shipment  so  that  receiving  activities  can 
take  proper  health  and  safety 
precautions  and  obtain  all  l^ally 
required  licenses. 

223.371-2    Procedure. 

[a]  J^otice  of  delivery.  {l]Tiie 
contracting  officer  shall  require 
contractors  supplying  radioactive 
material  to  notify  the  contracting  officer 
before  delivery. 

(2)  Upon  receipt  of  contract 
notification  of  the  impending  deUvery  of 
radioactive  materials,  the  contracting 
officer  shall  notify  the  receiving 
activities  so  that  appropriate  safeguards 
can  be  taken. 

(b)  Wavier  of  notice.  The  contracting 
officer  may  waive  the  notification 
required  of  the  contractor  if— 

(1)  The  contractor  certifies  that  a 
notification  on  prior  deliveries  is  still 
accurate;  and 


(2)  The  cognizant  technii 
representatives  agree. 

223.371-3    Contract  ctauae. 

(a)  Use  the  clause  at  252 
Notice  of  Radioactive  Mat 
solicitations  and  contracts 
which  are,  or  which  contai 

(1)  Radioactive  material 
specific  licensing  under  thi 
issued  pursuant  to  the  Ato 
Act  of  1954;  or 

(2)  Radioactive  material 
specific  licensing  in  which 
activity  is  greater  than  0.0( 
per  gram,  or  the  activity  pe 
or  exceeds  0.01  microcurie 

(b)  Such  supplies  includi 
limited  to— 

(1)  Aircraft; 

(2)  Ammunition; 

(3)  Missiles; 

(4)  Vehicles; 

(5)  Electronic  tubes; 

(6)  Instrument  panel  gau 

(7)  Compasses;  and 

(8)  Identification  marker 

(c)  Insert  in  paragraph  (e 
clause  at  252.223-7004,  Not 
Radioactive  Materials,  the 
days  in  advance  of  deliver 
contractor  must  provide  nc 
Determine  the  number  of  d 
advance  notice  in  coordint 
radiation  protection  officei 
ensure  that  the  proper  licei 
authorization  or  permit  is  ( 
before  receipt  of  the  radioi 
material 

Subpart  223.5— Drug-Fre< 
223.570    Drug-free  work  tor 

223.570-1    Definitions. 

Employee  in  a  sensitive 
illegal  drugs,  as  used  in  thi 
defined  in  the  clause  at  251 
Drug-Free  Work  Force. 

223.570-2    Policy. 

DoD  policy  is  to  ensure  t 
contractors  maintain  a  pro 
achieving  a  drug-free  work 

223.570-3    General 

(a)  The  use  of  illegal  dm 
inconsistent  with  the  law-i 
behavior  expected  of  all  ci 
Employees  who  use  illegal 
be  less  productive,  less  rel 
prone  to  greater  absenteeii 
illegal  drugs  by  contractor 
results  in  the  potential  for 
cost  delay,  and  risk  in  the 
of  a  Government  contract 

(bj  If  a  contractor's  empl 
illegal  drugs  at  any  time,  it 
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danger  to  Government  property. 
Government  personnel,  production 
capability,  or  contract  completion, 
request  supporting  contract 
administration. 

(ii)  If  the  preaward  safety  survey 
identified  areas  in  which  a 
subcontractor  was  not  complying  with 
the  manual,  and  the  subcontractor  was 
supposed  to  correct  the  deficiencies 
before  start-up,  the  contracting  officer 
shall  require  a  preoperations  survey  to 
verify  that  the  corrections  were  made. 

(iii)  When  postaward  safety  reviews 
by  the  Government  imcover  any  safety 
deficiencies  in  the  subcontractor's 
operation,  the  review  team  shall  inform 
the  AGO  co^izant  of  the  subcontractor, 
who  shall  immediately  notify  the  AGO 
cognizant  of  the  prime  contractor.  The 
AGO  cognizant  of  the  prime  shall  inform 
the  prime  contractor  of  deficiencies 
requiring  correction.  The  notifications 
shall  be  made  by  the  most  expeditious 
means  appropriate  to  the  circumstance. 
If  a  critical  safety  deficiency  poses  an 
imminent  danger,  the  AGO  cognizant  of 
the  prime  shall  make  the  notifications 
by  the  most  expeditious  means 
available. 

223.370-S    Contract  dauM*. 

Use  the  clauses  at  252.223-7002, 
Safety  Precautions  for  Ammunition  and 
Explosives,  and  252.223-7003.  Change  h> 
Place  of  Performance— Ammunition  and 
Explosives,  in  all  solicitations  and 
contracts  for  acquisition  to  which  this 
section  applies. 

223.371    Radioactive  mstaftaL 
223.371-1     Policy. 

DoD  pohcy  is  to  require  contractors 
shipping  radioactive  material  to  give 
notice  sufficiently  in  advance  of 
shipment  so  that  receiving  activities  can 
take  proper  health  and  safety 
precautions  and  obtain  all  legally 
required  licenses. 

223.371-2    Procedures. 

(a)  Notice  of  delivery.  (1)  The 
contracting  officer  shall  require 
contractors  supplying  radioactive 
material  to  notify  the  contracting  officer 
before  delivery. 

(2)  Upon  receipt  of  contract 
notification  of  the  impending  delivery  of 
radioactive  materials,  the  contracting 
officer  shall  notify  the  receiving 
activities  so  that  appropriate  safeguards 
can  be  taken. 

(b)  Wavier  of  notice.  The  contracting 
officer  may  waive  the  notification 
required  of  the  contractor  if— 

(1)  The  contractor  certifies  that  a 
notification  on  prior  deliveries  is  still 
accurate;  and 


(2)  The  cognizant  technical 
representatives  agree. 

223.371-3    Contract  clause. 

(a)  Use  the  clause  at  252.223-7004. 
Notice  of  Radioactive  Materials,  in 
solicitations  and  contracts  for  supplies 
which  are,  or  which  contain — 

(1)  Radioactive  material  requiring 
specific  licensing  under  the  regulations 
issued  pursuant  to  the  Atomic  Energy 
Act  of  1954;  or 

(2)  Radioactive  material  not  requiring 
specific  licensing  in  which  the  specific 
activity  is  greater  than  0.002  naicrocuries 
per  gram,  or  the  activity  per  item  equals 
or  exceeds  0.01  microcuries. 

(b)  Such  supplies  include  but  are  not 
limited  to— 

(1)  Aircraft 

(2)  Ammunition: 
(3]  Missiles; 

(4)  Vehicles; 

(5)  Electronic  tubes; 

(6)  Instrument  panel  gauges: 

(7)  Gompasses;  and 

(8)  Identification  markers. 

(c)  Insert  in  paragraph  (a)  of  the 
clause  at  252.223-7004.  Notice  of 
Radioactive  Materials,  the  number  of 
days  in  advance  of  delivery  that  the 
contractor  must  provide  notification. 
Determine  the  number  of  days  for  the 
advance  notice  In  coordination  with  the 
radiation  protection  officer,  who  vdll 
ensure  that  the  proper  license, 
authorization  or  permit  is  obtained 
before  receipt  of  the  radioactive 
material 

Subpart  223.5— Drug-Free  Workplace 
223.570    Drug-free  work  force. 

223.570-1    Definitions. 

Employee  in  a  sensitive  position  and 
illegal  drugs,  as  used  in  this  section,  are 
defmed  in  the  clause  at  252.223-7005. 
Drug-Free  Work  Force. 

223.570-2    Policy. 

DoD  policy  is  to  ensure  that  its 
contractors  maintain  a  program  for 
achieving  a  drug-free  work  force. 

223.570-3    General 

(a)  The  use  of  illegal  drugs  is 
inconsistent  with  the  law-abiding 
behavior  expected  of  all  citizens. 
Employees  who  use  illegal  drags  tend  to 
be  less  productive,  less  reliable,  and 
prone  to  greater  absenteeism.  The  use  of 
illegal  drugs  by  contractor  employees 
results  in  the  potential  for  increased 
cost  delay,  and  risk  in  the  performance 
of  a  Government  contract 

(b)  If  a  contractor's  employees  use 
illegal  drags  at  any  time,  it  can — 


(1)  Impair  their  ability  to  perform 
tasks  that  are  critical  to  proper  contract 
performance; 

(2)  Increase  the  potential  for  accidents 
and  for  failures  that  can  pose  a  serious 
threat  to  the  national  security,  health, 
and  safety; 

(3)  Gause  less  than  the  complete 
reliability,  stability,  and  good  judgment 
required  of  an  individual  who  has 
access  to  sensitive  information: 

(4)  Greate  the  possibility  for  coercion, 
influence,  and  irresponsible  action 
under  pressure  that  may  pose  a  serious 
risk  to  national  security,  health,  and 
safety. 

223.570-4    Contract  clause. 

(a)  Use  the  clause  at  252.223-7005, 
Drug-Free  Work  Force,  in  all 
solicitations  and  contracts — 

(1)  That  involve  access  to  classified 
information;  or 

(2)  When  the  contracting  officer 
determines  that  the  clause  is  necessary 
for  reasons  of  national  seoirity  or  for 
the  purpose  of  protecting  the  health  or 
safety  of  those  using  or  affected  by  the 
product  of,  or  performance  of,  the 
contract. 

(b)  Do  not  use  the  clause  in 
solicitations  and  contracts  for — 

(1)  Gommercial  or  commercial-type 
products  (see  FAR  11.001);  or 

(2)  Performance  or  partial 
performance  outside  the  U.S.,  its 
territories,  and  possessions,  unless  the 
contracting  officer  determines  such 
inclusion  to  be  in  the  best  interest  of  the 
Government 

PART  224— PROTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION 

Subpart  224.1— Protection  of  Individual 
Privacy 

224.102  General. 

224.103  Procedures. 

Subpart  224.2— Freedom  of  Information  Act 

224.202    Policy. 

Authority:  S  U.S.C  301. 10  U.S.C.  2202.  DoD 
Directive  5000.3S,  FAR  subpart  1.3. 

Subpart  224.1— Protection  of 
individual  Privacy 

224.102    General. 
The  Act  does  not  apply  to^ 

(1)  Systems  of  records  the  contractor 
maintains  on  its  employees;  or 

(2)  The  records  generated  by  a  State 
or  private  educational  organization 
under  a  contract  with  the  Government  to 
provide  training,  when  the  records 
(admission  forms,  grade  reports)  are 
similar  to  and  commingled  with  those 
maintained  on  other  students. 


224.103    Procedures. 

(b)(2]  DoD  rules  and  regulations  are 
contained  in  DoDD  5400.11,  Department 
of  Defense  Privacy  Program,  and  DoD 
5400.11-R,  Department  of  Defense 
Privacy  Program. 

Subpart  224.2— Freedom  of 
information  Act 

224.202    Policy. 

(a)  DoD  implementation  is  in  DoDD 
5400.7,  DoD  Freedom  of  Information  Act 
Program,  and  DoD  5400.7-R,  DoD 
Freedom  of  Information  Act  Program. 

PART  22S-FOREIQN  ACQUISITION 

Sec. 

225.000    Scope  of  part. 
225.000-70    Derinitions. 
225.000-71    General  guidelines. 

Subpart  225.1— Buy  American  Act- 
Supplies 

225.102  Policy. 

225.103  Agreements  with  certain  foreign 
governments. 

225.105    Evaluating  offers. 

225.107    Acquisition  front  or  through  other 

Government  agencies. 
225.10B    Excepted  articles,  materials,  and 

supplies. 
225.109    Solicitation  provisions  and  contract 

clauses. 
225.10&-70    Additional  provisions  and 

clauses. 

Subpart  225.2— Buy  American  Act- 
Construction  Materials 

225.202    Policy. 

225.205    Solicitation  provision  and  contract 

clause. 
225.205-70    Additional  clause. 

Subpart  225.3 — Balance  of  Payments 
Program 

225.302  Policy. 

225.303  Procedures. 

225.305    Solicitation  provision  and  contract 

clause. 
225.305-70    Additional  clause. 

Subpart  225.4— Purettase  Under  the  Trade 
Agreements  Act  of  197* 

225.401  Definitions. 

225.402  Policy. 

225.403  Exceptions. 

225.403-70    Products  subject  to  the  Trade 

Agreements  Act. 
225.405  Procedures. 
225.407    Solicitation  provision  and  contract 

clause. 

Subpart  225.6— Customs  and  Duties 

225.002    Policy. 
225.603    Procedures. 
225.004    Exempted  supplies 
225.605    Contract  clause. 
225.605-70    Additional  solicitation 
provisions  and  contract  clauses. 

Subpart  225.7— Restrlctlens  on  Certain 
Foreign  IHirchases 

225.702    Restrictions. 
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2.?5.703    Exceptions. 
225.704    Contract  clause. 
225.704-70    Additional  clause. 

Subpart  225.8— International  Agreements 
and  Coordination 

225.601     International  agreements. 

225.802    Procedures. 

225.802-70    Contracts  for  performance 

outside  the  United  States  and  Canada. 
225.870    Contracting  with  Canadian 

contractors. 
225.870-1     General. 
225.870-2    Solicitation  of  Canadian 

contractors. 
225.870-3    Submission  of  offers. 
225.870-4    Contracting  procedures. 
225.870-5    Contract  administration. 
225.870-6    Termination  procedures. 
225.870-7    Acceptance  of  Canadian  supplies. 
225.870-8    Industrial  security. 
225.671     North  Atlantic  Treaty  Organization 

(NATO)  cooperative  projects. 
225.871-1     Scope. 
225.871-2    Definitions. 
225.871-3    General. 
225.871-4    Statutory  waivers. 
225.871-5    Directed  subcontracting. 
225.871-6    Disposal  of  property. 
225.871-7    Congressional  notirication. 
225.872    Contracting  with  qualifying  country 

sources. 
225.872-1     General. 
225.872-2    Applicability. 
225.872-3    Solicitation  procedures. 
225.872-4    Evaluation  of  offers. 
225.872-5    Contract  administration. 
225.872-6    Audit. 
225.872-7    Industrial  security  for  quahfying 

countries. 
225.872-8    Subcontracting  with  qualifying 
country  sources. 

Subpart  225.»-Addltional  Foreign 
Acquisition  Clause* 

225.901    Omission  of  the  Examination  of 
Records  clause. 

Subpart  225.10— Sanctions  for  Violations  of 
Expert  Controls 

225.1003    Exceptions. 

Subpart  225.70— Authorixatlon  Acts, 
Appropriations  Acts,  and  Ottter  Statutory 
Restrictions  on  Foreign  Purchases 

225.7000  Scope  of  subpart. 

225.7001  Definitions. 

225.7002  Restrictions  on  food,  clothing, 
fabrics,  and  specialty  metals. 

225.7002-1    Restrictions. 

225.7002-2    Exceptions. 

225.7002-3    Preference  for  domestic  wool. 

225.7002-4    Contract  clauses. 

225.7003  Restriction  on  hand  or  measuring 
tools. 

225.7003-1     Restriction. 
225.700^2    Contract  clause. 

225.7004  Restriction  on  machine  tools  and 
powered  and  non-powered  valves. 

225.7004-1     Applicability. 

225.7004-2    Authorization  Act  restrictions 

(FY1990-1991). 
225.7004-3    Appropriations  Act  restrictions 

(FY1987-1989). 
225.7004-4    U.S.  or  Canadian  origin. 
225.7004-5    Contract  clauses. 

225.7005  Restriction  on  manual  typewriters. 


225.7006  Restrictions  on  construction  or 
repair  of  vessels  in  foreign  shipyards. 

225.7007  Restriction  on  acquisition  of 
foreign  buses. 

225.7008  Restriction  on  research  and 
development. 

225.7009  Restriction  on  aircraft  ejection 
seats. 

225.7010  Restriction  on  certain  chemical 
weapons  antidote. 

225.7011  Restriction  on  Strategic  Defense 
Initiative  research,  development,  test, 

.  and  evaluation. 
225.7011-1  Definitions. 
225.7011-2  Restriction. 
225.7011-3  Exceptions. 
225.7011-4  Procedures. 
225.7011-5    Solicitation  provision. 

225.7012  Restriction  on  anchor  and  mooring 
chain. 

225.7012-1     Restriction  for  fiscal  year  1991. 
225.7012-2    Restriction  for  fiscal  years  1989 

and  1990. 
225.7012-3    Restriction  for  fiscal  year  1988. 
225.7012-4    Contract  clauses. 

225.7013  Restriction  on  polyacrylonitrile 
(PAN)  based  carbon  fiber. 

225.7013-1     RestricUon. 
225.7013-2    Contract  clause. 

225.7014  Restriction  on  carbonyl  iron 
powders. 

225.7014-1     Restriction. 
225.7014-2    Waiver. 
225.7014-3    Clause. 

225.7015  Restriction  on  night  vision  image 
intensifier  tubes  and  devices. 

225.7015-1     Restriction. 
225.7015-2    Exception. 
225.7015-3    Contract  clause. 

Subpart  225.71-Ottwr  Restrictiona  on 
Foreign  Purchases 

225.7100  Scope  of  subpart. 

225.7101  Definitions. 

225.7102  Policy. 

225.7103  Exceptions. 

225.7104  Waivers. 

225.7105  Contract  clause. 

Subpart  225.72— Reporting  of  Overseas 
Sul>contracts 

225.7200  Scope  of  subpart. 

225.7201  Applicability. 

225.7202  Exception. 

225.7203  Contract  clause. 

Subpart  227.73— Acquisitions  for  Foreign 
IMiiitary  Sales 

225.7300  Scope  of  subpart. 

225.7301  General. 

225.7302  Procedures. 

225.7303  Pricing  acquisitions  for  foreign 
military  sales. 

225.7303-1    Contractor  sales  to  other  foreign 

customers. 
225.7303-2    Cost  of  doing  business  with  a 

foreign  government  or  an  International 

organization. 
225.7303-3    Govemment-to-govemment 

agreements. 
225.7303-4    Sales  commissions  and 

contingent  fees. 

225.7304  Source  selection. 

225.7305  Limitation  of  liability. 

225.7306  Exercise  of  options  for  foreign 
military  sales. 


225.7307  Implementation  of  offset 
arrangements  negotiated  pursuant  to 
foreign  military  sales  agreements. 

225.7307-1    General. 
225.7307-2    Procedures. 

225.7308  Contract  clauses. 

Authority:  5  U.S.C.  301, 10  U.S.C  2202.  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

225.000    Scope  of  part 

This  part  also  provides  policy  and 
procedures  for — 

(1)  Purchasing  foreign  defense 
supplies,  services,  and  construction 
materials; 

(2)  Foreign  military  sale  acquisitions; 

(3)  Coordinating  acquisitions 
involving  work  to  be  performed  in 
foreign  countries; 

(4)  Cooperative  programs. 

225.000-70    Definitions. 
As  used  in  this  part — 

(a)  Defense  equipment  means  any 
equipment,  item  of  supply,  component,  • 
or  end  product  purchased  by  the  DoD. 

(b)  Domestic  concern  means  a 
concern  incorporated  in  the  United 
States  or  an  unincorporated  concern 
having  its  principal  place  of  business  in 
the  United  States. 

(c)  Domestic  end  product  has  the 
meaning  given  in  the  clause  at  252.225- 
7001,  Buy  American  Act  and  Balance  of 
Payments  Program,  instead  of  the 
meaning  in  FAR  25.101. 

(d)  Foreign  concern  means  any 
concern  other  than  a  domestic  concern. 

(e)  Nondesignated  country  end 
product  means  any  end  product  which  is 
not  a  U.S.  made  end  product  or  a 
designated  country  end  product. 

(0  Nonqualifying  country  means  a 
country  other  than  the  United  States  or 
a  qualifying  country. 

(g)  Nonqualifying  country  end  product 
means  an  end  product  which  is  neither  a 
domestic  nor  qualifying  country  end 
product. 

(h)  Nonqualifying  country  offer  means 
an  offer  of  a  nonqualifying  country  end 
product,  including  the  price  of 
transportation  to  destination. 

(i)  Qualifying  country  is  a  term  used 
to  describe  certain  countries  with 
memoranda  of  understanding  or 
international  agreements  with  the 
United  States.  These  countries  are  listed 
in  22S.872-1. 

(j)  Qualifying  country  component  and 
qualifying  country  end  product  are 
denned  in  the  clause  at  252.225-7001. 
Buy  American  Act  and  Balance  of 
Payments  Program. 

(k)  Qualifying  country  offer  means  an 
offer  of  a  qualifying  country  end 
product.  Including  the  price  of 
transportation  to  destination. 


Federal  Regist 
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(1)  Source,  when  restricted 
words  as  foreign,  domestic,  q 
country,  etc..  refers  to  the  act 
manufacturer  or  producer  of  I 
product  or  component. 

(m)  U.S.  made  end  product 
in  the  clause  at  252.225-7007, 
Agreements  Act 

225X00-71    General  guidelinei 

To  apply  the  policies  and  p 
of  this  part,  analyze  and  eval 
of  foreign  end  products  gener 
follows — 

(a)  Statutory  or  policy  resti 
Determine  whether  the  produ 
restricted  by — 

(i)  DoD  Authorization  or 
Appropriations  Acts  (see  sub 
225.70):  or 

(ii)  DoD  policy  (see  subpart 
FAR  6.302-3). 

(2)  Where  an  exception  to  < 
of  a  restriction  would  result  ii 
a  foreign  end  product,  apply  t 
and  procedures  of  the  Buy  Ar 
or  the  Balance  of  Payments  P 
and,  if  applicable,  the  Trade  i 
Act 

(b)  Memoranda  ofunderstc 
other  international  agreemen 
Determine  whether  the  offere 
is  the  product  of  one  of  the  cc 
(qualifying  country),  listed  in 

(2)  If  the  product  is  the  proc 
qualifying  country,  evaluate  t 
under  225.105  and  225.872-4. 

(c)  Trade  Agreements  Act  \ 
Determine  whether  the  produ 
covered  by  the  Trade  Agreem 
(see  subpart  225.4). 

(2)  If  the  product  is  an  eligil 
under  subpart  225.4,  evaluate 
under  FAR  25.402  and  225.105 

(3)  If  the  product  is  not  an  c 
product,  a  qualifying  country 
product,  or  a  U.S.  made  end  p 
purchase  of  the  foreign  end  pi 
be  prohibited  (see  FAR  25.402 
225.402(c)). 

(d)  Contractors  controlled  I 
nations.  (1)  Determine  whethc 
contractor  is  controlled  by  a  t 
nation. 

(2)  If  the  contractor  is  contr 
terrorist  nation,  comply  with  ', 

1(g). 

(e)  Buy  American  Act  and  I 
Payments  Program.  See  the  e^ 
procedures  in  225.105. 

Subpart  22S.1>-Buy  America 
SuppNet 

225.102    Policy. 

(a)(2)  The  cost  of  a  domestii 
product  is  unreasonable  if  it  ii 
low  evaluated  offer  when  eva 
under  225.105. 
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225.7307  Implementation  of  offset 
arrangements  negotiated  pursuant  to 
foreign  military  sales  agreements. 

225.7307-1    General. 
225.7307-2    Procedures. 

225.7308  Contract  clauses. 
Authority:  5  U.S.C.  301, 10  U.S.C  2202.  DoD 

Directive  5000.35,  FAR  subpart  1.3. 

225.000    Scops  of  part 

This  part  also  provides  policy  and 
procedures  for — 

(1)  Purchasing  foreign  defense 
supplies,  services,  and  construction 
materials; 

(2)  Foreign  military  sale  acquisitions; 

(3)  Coordinating  acquisitions 
involving  work  to  be  performed  in 
foreign  countries; 

(4)  Cooperative  programs. 

225.000-70    Dsfinltions. 
As  used  in  this  part — 

(a)  Defense  equipment  means  any 
equipment,  item  of  supply,  component, 
or  end  product  purchased  by  the  DoD. 

(b)  Domestic  concern  means  a 
concern  incorporated  in  the  United 
States  or  an  unincorporated  concern 
having  its  principal  place  of  business  in 
the  United  States. 

(c)  Domestic  end  product  has  the 
meaning  given  in  the  clause  at  252.225- 
7001.  Buy  American  Act  and  Balance  of 
Payments  Program,  instead  of  the 
meaning  in  FAR  25.101. 

(d)  Foreign  concern  means  any 
concern  other  than  a  domestic  concern. 

(e)  Nondesignated  country  end 
product  means  any  end  product  which  is 
not  a  U.S.  made  end  product  or  a 
designated  country  end  product. 

(f)  Nonqualifying  country  means  a 
country  other  than  the  United  States  or 
a  qualifying  country. 

(g)  Nonqualifying  country  end  product 
means  an  end  product  which  is  neither  a 
domestic  nor  qualifying  country  end 
product. 

(h)  Nonqualifying  country  offer  means 
an  offer  of  a  nonqualifjring  country  end 
product,  including  the  price  of 
transportation  to  destination. 

(i)  Qualifying  country  is  a  term  used 
to  describe  certain  countries  with 
memoranda  of  understanding  or 
international  agreements  with  the 
United  States.  These  countries  are  listed 
in  225.872-1. 

(j)  Qualifying  country  component  and 
qualifying  country  end  product  are 
denned  in  the  clause  at  252.225-7001. 
Buy  American  Act  and  Balance  of 
Payments  Program. 

(k)  Qualifying  country  offer  means  an 
offer  of  a  qualifying  country  end 
product.  Including  the  price  of 
transportation  to  destination. 


(1)  Source,  when  restricted  by  such 
words  as  foreign,  domestic  qualifying 
country,  etc..  refers  to  the  actual 
manufacturer  or  producer  of  the  end 
product  or  component. 

(m)  U.S.  made  end  product  is  defmed 
in  the  clause  at  252.225-7007.  Trade 
Agreements  Act 

225X00-71    Gsnsrai  BuMetlnss. 

To  apply  the  policies  and  procedures 
of  this  part  analyze  and  evaluate  offers 
of  foreign  end  products  generally  as 
follows — 

(a)  Statutory  or  policy  restrictions.  (1) 
Determine  whether  the  product  is 
restricted  by — 

(i)  DoD  Authorization  or 
Appropriations  Acts  (see  subpart 
225.70);  or 

(ii)  DoD  policy  (see  subpart  225.71  and 
FAR  6.302-3). 

(2)  Where  an  exception  to  or  waiver 
of  a  restriction  would  result  in  award  of 
a  foreign  end  product  apply  the  policies 
and  procedures  of  the  Buy  American  Act 
or  the  Balance  of  Payments  Program, 
and,  if  applicable,  the  Trade  Agreements 
Act 

(b)  Memoranda  of  understanding  or 
other  international  agreements.  (1) 
Determine  whether  the  offered  product 
is  the  product  of  one  of  the  countries 
(qualifying  country),  listed  in  225,872-1. 

(2)  If  the  product  is  the  product  of  a 
qualifying  country,  evaluate  the  offer 
under  225.105  and  225.872-4. 

(c)  Trade  Agreements  Act  (1) 
Determine  whether  the  product  is 
covered  by  the  Trade  Agreements  Act 
(see  subpart  225.4). 

(2)  If  the  product  is  an  eligible  product 
under  subpart  225.4,  evaluate  the  offer 
under  FAR  25.402  and  225.105. 

(3)  If  the  product  is  not  an  eligible 
product  a  qualifying  country  end 
product,  or  a  U.S.  made  end  product, 
purchase  of  the  foreign  end  product  may 
be  prohibited  (see  FAR  25.402(c)  and 
225.402(c)). 

(d)  Contractors  controlled  by  terrorist 
nations.  (1)  Determine  whether  the 
contractor  is  controlled  by  a  terrorist 
nation. 

(2)  If  the  contractor  is  controlled  by  a 
terrorist  nation,  comply  writh  209.104- 

1(g). 

(e)  Buy  American  Act  and  Balance  of 
Payments  Program.  See  the  evaluation 
procedures  in  225.105. 

Subpart  225.1— Buy  American  Act— 
SuppNaa 

225.102    Policy. 

(a)(2)  The  cost  of  a  domestic  end 
product  is  unreasonable  if  it  is  not  the 
low  evaluated  offer  when  evaluated 
under  225.105. 


(3)(A)  Specific  public  interest 
exceptions  for  DoD  are  in  225.105. 

(B)  Normally,  use  the  evaluation 
procedures  in  225.105,  but  consider 
recommending  a  public  interest 
exception  where  the  purposes  of  the  Buy 
American  Act  are  not  served.  For 
example,  a  public  interest  exception 
may  be  appropriate  if — 

[1]  Accepting  the  low  domestic  offer 
will  involve  substantial  foreign 
expenditures;  or 

(2)  Accepting  the  low  foreign  offer  will 
involve  substantial  domestic 
expenditures. 

(C)  A  determination  to  grant  a  public 
interest  exception  under  paragraph 
(a)(3)(B)  of  this  section  shall  be  made  by 
the— 

[1]  Head  of  the  contracting  activity  for 
acquisitions  under  $100,000;  or 

[2]  Agency  head  for  acquisitions  of 
S100,000  or  more. 

(b)(i)A  determination  that  an  article, 
material,  or  supply  is  not  reasonably 
available  is  required  where  no  domestic 
offer  is  received  or  when  domestic  offers 
are  insufficient  to  meet  the  requirement 
and  award  is  to  be  made  on  a 
nonqualifying  country  end  product. 

(ii)  The  determination  must  be 
approved — 

(A)  At  a  level  above  the  contracting 
officer,  if  the  acquisition  is  estimated 
not  to  exceed  $25,000; 

(B)  By  the  chief  of  the  contracting 
ofHce  if  the  acquisition  is  estimated  not 
to  exceed  $250,000; 

(C)  By  the  head  of  the  contracting 
activity  (HCA)  or  immediate  deputy  if 
the  acquisition  is  estimated  not  to 
exceed  $2  million;  or 

(D)  By  the  head  of  the  agency,  or 
designee  at  a  level  no  lower  than  an 
HCA.  if  the  acquisition  is  estimated  to 
exceed  $2  million. 

(ii!)  A  determination  as  to  whether  an 
article,  material,  or  supply  is  reasonably 
available  is  not  required  for — 

(A)  End  products  or  components  listed 
in  225.108(d)(1)  or  FAR  25.108(d)(1); 

(B)  Acquisitions  for  spare/ 
replacement  parts  when  the  acquisition 
is  restricted  to  the  original  manufacturer 
or  supplier:  or 

(C)  Acquisition  of  foreign  drugs  by  the 
Defense  Personnel  Support  Center  when 
the  Chief  of  the  Technical  Operations 
Division.  Directorate  of  Medical 
Materiel,  determines  that  only  the 
requested  foreign  drug  will  fulfill  the 
requirements. 

(iv)  Under  coordinated  acquisition 
(see  208.70),  the  determination  is  the 
responsibility  of  the  requiring 
department  when  the  requiring 
department  specifies  acquisition  of  a 
foreign  end  product 


225.103    Agrssments  wtth  certain  foreign 
govemnf>ents. 

See  225.872. 

225.105    Evaluating  offer*. 

Use  the  following  procedures  instead 
of  those  in  FAR  25.105. 

(1)  Evaluate  offers  by  adding  a  50 
percent  factor  to  the  price  (including 
duty)  of  each  nonqualifying  country 
offer  (see  Example  1  in  Table  25-1. 
Evaluation). 

(i)  Nonqualifying  country  offers 
include  duty  in  the  offered  price.  When 
applying  the  factor,  evaluate  based  on 
the  inclusion  of  duty,  whether  or  not 
duty  is  to  be  exempted.  If  award  is  made 
on  the  nonqualifying  country  offer  and 
duty  is  to  be  exempted  through  inclusion 
of  the  clause  at  FAR  52.225-10.  Duty- 
Free  Entry,  award  at  the  offered  price 
minus  the  amount  of  duty  identified  in 
the  provision  at  252.225-7003, 
Information  for  Duty-Free  Entry 
Evaluation.  See  Example  1,  Alternate  II, 
in  Table  25-1.  Evaluation. 

(iij  When  a  nonqualifying  country 
offer  includes  more  than  one  line  item, 
apply  the  50  percent  factor — 

(A)  On  an  item-by-item  basis;  or 

(B)  On  a  group  of  items,  if  the 
solicitation  specifically  provides  for 
award  on  a  group  basis. 

(2)  When  application  of  the  factor 
would  not  result  in  the  award  of  a 
domestic  end  product  e.g..  when  no 
domestic  offers  are  received  (see 
Example  3  of  Table  25-1,  Evaluation)  or 
when  a  qualifying  country  offer  is  lower 
than  the  domestic  offer  (see  Example  2 
of  Table  25-1.  Evaluation),  evaluate 
offers  without  the  50  percent  factor. 

(i)  If  duty  is  to  be  exempted  through 
inclusion  of  the  clause  at  FAR  52.225-10, 
Duty-Free  Entry,  evaluate  the 
nonqualifying  country  offer  exclusive  of 
duty  by  reducing  the  offered  price  by  the 
amount  of  duty  identified  in  the  clause 
at  252.225-7003,  Information  for  Duty- 
Free  Entry  Evaluation  (see  Examples  2 
and  3,  Alternate  IL  of  Table  25-1, 
Evaluation).  If  award  is  made  on  the 
nonqualifying  country  offer,  award  at 
the  offered  price  minus  duty. 

(ii)  If  duty  is  not  to  be  exempted  and 
duty  is  to  be  paid  by  the  Government, 
evaluate  the  nonqualifying  country  offer 
inclusive  of  duty.  (See  Examples  2  and  3, 
Alternate  I.  of  Table  25-1.  Evaluation.) 

(3)  Treat  offers  of  eligible  products 
under  acquisitions  subject  to  the  Trade 
Agreements  Act  as  if  they  were 
qualifying  country  offers.  (See  Example 
4  of  Table  25-1,  Evaluation.) 

(4)  If  these  evaluation  procedures 
result  in  a  tie  between  a  nonqualifying 
country  offer  and  a  domestic  offer,  make 
award  on  the  domestic  offer. 
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(5)(i)  There  are  two  tests  that  must  be 
met  to  determine  whether  a 
manufactured  item  is  a  domestic  end  , 
product — 

(A)  The  end  product  must  have  been 
manufactured  in  the  United  States;  and 

(B)  The  cost  of  its  U.S.  and  qualifying 
country  components  must  exceed  50 
percent  of  the  cost  of  all  of  its 
components.  This  test  is  applied  to  end 
products  only,  and  not  to  individual 
components. 

(ii)  Because  of  the  component  test,  the 
definition  of  "domestic  end  product"  is 
more  restrictive  than  the  definition  for— 

(A)  "U.S.  made  end  product"  under 
the  Trade  Agreements  Act; 

(BJ  "Domestically  produced  or 
manufactured  products"  under  small 
business  set-asides  or  small  business- 
small  purchase  set-asides;  and 

(C)  Products  of  small  businesses 
under  FAR  part  19. 

(iii)  L^  an  offer  is  for  a  "U.S.  made  end 
product,"  "domestically  produced  end 
product."  or  the  product  of  a  small 
business,  but  is  not  a  "domestic  end 
product"  as  defined  in  the  clause  at 
252.225-7001,  Buy  American  Act  and 
Balance  of  Payments  Program,  treat  the 
offer  as  a  nonqualifying  country  offer. 
{See  Example  4  of  Table  25-1, 
Evaluation.) 

Table  2S-1.  Evaluation 


Example  1 

Alternate  I:  Duty  Not  Exempted  for 
Nonqualifying  Country  Offers: 
Nonqualifying  Country  Offer 

(including  $100  duty)— $6,000 
Domestic  Offer— $8,900 
Qualifying  Country  Offer— $9,100 
Award  on  Domestic  Offer.  The  50% 
evaluation  factor  is  added  to  the 
nonqualifying  country  offer,  inclusive  of 
duty,  yielding  an  evaluated  price  of 
S9,000. 

,\ltemafe  II:  Duty  Exempted: 
Nonqualifying  Country  Offer 

(including  $1,000  duty)— $600,000 
Domestic  Offer— $910,000 
Qualifying  Country  Offer— $920,000 
Award  on  Nonqualifying  Country 
Offer.  The  addition  of  the  evaluation 
factor  yields  an  evaluated  price  of 
$900,000.  Since  duty  is  being  exempted 
for  nonqualifying  country  offers,  the 
duty  is  subtracted  from  the  offered  price 
which  is  awarded  at  $599,000. 

Example  2 

Alternate  I:  Duty  Not  Exempted  for 
Nonqualifying  Country  Offers: 
Nonqualifying  Country  Offer 

(including  $100  duty)— $6,000 
Domestic  Offer— $8,500 
Qualifying  Country  Offer— $7,800 
Award  on  Nonqualifying  Country 
Offer.  In  this  case,  the  application  of  the 


evaluation  factor  to  the  nonqualifying 
country  offer  results  in  a  price  ($9,000) 
that  is  higher  than  the  other  two  offers, 
but  would  not  result  in  award  of  a 
domestic  offer,  since  the  qualifying 
country  offer  is  lower.  Therefore,  all 
offers  are  evaluated  without  the  factor. 
Since  duty  is  not  being  exempted  for 
nonqualifying  country  offers,  the  offer  is 
evaluated  and  award  is  made  at  the 
price  inclusive  of  duty  ($6,000). 
Alternate  II:  Duty  Exempted: 
Nonqualifying  Country  Offer 

(including  $1,000  duty)— ^880,500 
Domestic  Offer — $950,000 
Qualifying  Country  Offer— $880,000 
Award  on  Nonqualifying  Country 
Offer.  Again,  the  addition  of  the 
evaluation  factor  would  not  result  in  the 
award  of  a  domestic  offer  and  all  offers 
are  evaluated  without  the  factor.  Since 
duty  is  being  exempted  for 
nonqualifying  country  offers,  the  duty 
identified  by  the  offeror  is  subtracted 
from  the  offered  price,  which  is 
evaluated  and  awarded  at  $879,500. 

Example  3 

Alternate  I:  Duty  Not  Exempted  for 
Nonqualifying  Country  Offers: 
Nonqualifying  Country  Offer 

(including  $1,000  duty)— $10,000 
Qualifying  Country  Offer— $9,500 
Award  on  Qualifying  Country  Offer. 
Since  no  domestic  offers  are  received, 
the  foreign  offers  are  evaluated  without 
the  evaluation  factor.  Since  dufy  is  not 
being  exempted  and  would  be  paid  by 
the  Government,  the  nonqualifying 
country  offer  is  evaluated  inclusive  of 
duty. 

Alternate  II:  Duty  Exempted: 
Nonqualifying  Country  Offer 

(including  $1,000  duty)— $880,500 
Qualifying  Country  Offer— $880,000 
Award  on  Nonqualifying  Country 
Offer.  Since  dufy  is  being  exempted, 
dufy  is  subtracted  from  the 
nonqualifying  country  offer,  which  is 
evaluated  and  awarded  at  $879,500. 

Example  4 

Alternate  I: 

Offer  of  U.S.  Made  End  Product  which 
is  not  a  Domestic  Offer— $800,000 

Domestic  Offer — $820,000 

Eligible  Product— $830,000 

Award  on  Domestic  End  Product.  U.S. 
made  end  products  which  are  not  also 
domestic  end  products  are  evaluated  the 
same  as  nonqualifying  country  end 
products.  Adding  the  50%  evaluation 
factor  yields  an  evaluated  price  of 
$1,200,000. 
Alternate  II: 

Offer  of  U.S.  Made  End  Product  which 
is  not  a  Domestic  Offer — $800,000 

Eligible  Product— $820,000 

Domestic  Offer— $830,000 


Award  on  U.S.  Made  End  Product. 
Adding  the  50%  evaluation  factor  to  the 
U.S.  made  end  product  would  not  result 
in  the  award  of  a  domestic  end  product 
since  the  eligible  product  which  is 
evaluated  the  same  as  a  qualifying 
country  offer,  is  lower.  All  offers  are 
evaluated  without  the  factor. 

225.107  Acquisition  from  or  through  other 
Government  agencies. 

Contracting  activities  must  apply  the 
evaluation  procedures  in  225.105  when 
using  Federal  supply  schedules. 

225.108  Excepted  articlee,  materials,  end 
supplies. 

(a)(i)DoD  has  determined  that  the 
articles,  materials,  and  supplies  listed  in 
FAR  25.108(d)(1)  and  in  paragraph  (d)(1) 
of  this  section,  when  purchased  as  end 
items  or  components,  are  not  mined, 
produced,  or  manufactured  in  the  United 
States  in  sufficient  and  reasonably 
available  commercial  quantities  of  a 
satisfactory  quality.  Regard  these  items 
or  components  as  being  of  domestic 
origin  when  incorporated  in — 

(A)  An  end  product  or  construction 
material  manufactured  in  the  United 
States;  or 

(B)  A  qualifying  country  end  product 
or  construction  material.  (For 
construction  material,  see  FAR  25.2.) 

(ii)  Scrap  is  domestic  in  origin  if 
generated  in.  collected  In,  and  prepared 
for  processing  in  the  United  States. 
(d)(1)  Aluminum  clad  steel  wire.  Sperm 
oil. 

225.109    Solicitation  provisions  end 
contract  clauses. 

(a)  Use  the  provision  at  252.225-7000. 
Buy  American  Act-Balance  of  Payments' 
Program  Certificate,  instead  of  the 
provisions  at  FAR  52.225-1.  Buy 
American  Certificate,  and  FAR  52.225-6. 
Balance  of  Payments  Program 
Certificate.  Use  the  provision  in  any 
solicitation  which  includes  the  clause  at 
252.225-7001.  Buy  American  Act  and 
Balance  of  Payments  Program,  unless 
the  solicitation  includes  the  clause  at 
252.225-7007.  Trade  Agreements  Act. 

(b)  For  oral  solicitations  inform 
prospective  vendors  that  only  domestic 
and  qualifying  country  end  products  are 
acceptable,  except  nonqualifying 
country  end  products  are  acceptable  if^ 

(i)  The  items  are  excepted  either  on  a 
blanket  or  an  individual  basis;  or 

(ii)  The  price  of  the  nonqualifying 
country  end  product  is  the  low  offer 
under  the  evaluation  procedures  in 
225.105. 

(d)  Use  the  clause  at  252.226-7001,  Buy 
American  Act  and  Balance  of  Payments 
Program,  instead  of  the  clauses  at  FAR 
52.225-3,  Buy  American  Act-Supplies. 
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and  FAR  52.225-7,  Balance  ol 
Program,  in  solicitations  and 
for  supplies  or  services  whici 
the  furnishing  of  supplies. 

(i)  Do  not  use  the  clause  if 
exception  to  the  Buy  Americj 
Balance  of  Payments  Prograr 
to  apply. 

(ii)  The  clause  need  not  be 
nonqualifying  coimtry  end  pr 
ineligible  for  award,  includin 

(A)  End  pnxlucts  restricted 
domestic  or  domestic  and  qu 
country  sources  under  Appro 
and  Authorization  Act  restric 
225.70); 

(B)  End  products  restricted 
domestic  or  domestic  and  Ca 
sources  (see  225.71);  and 

(C)  End  products  restricted 
authorify  of  FAR  6.302-3. 

(iii)  The  clause  may  be  use 
restrictions  in  paragraph  (d)(: 
section  apply  when  the  contr 
officer  anticipates  a  waiver  o 

I 

Additional  provisk 

(a)  Use  the  clause  at  252.22 
Qualifying  Country  Sources  { 
Subcontractors,  in  all  solicits 
contracts  that  include  the  cla 
252.225-7001,  Buy  American  i 
Balance  of  Payments  Progran 

(b)  Use  the  provision  at  252 
Information  for  Duty-Free  En 
Evaluatioa  in  all  solicitation: 
include  the  clause  at  252.225- 
American  Act  and  Balance  o 
Program. 

(c)  When  only  domestic  en 
are  acceptable,  the  solicitatic 
make  a  statement  to  that  effe 

Subpart  22S.2— 8uy  Amer(( 
Construction  Matedals  225.202 

(b)  A  nonavailabilify  deter 
not  required  for  construction 
listed  in  FAR  25.108(d)(1)  or  i 
225.108(dKl).  For  other  matei 
nonavailabilify  determinatioi 
approved  at  the  levels  specif 
225.102(b)(ii).  Use  the  estimal 
the  construction  materials  to 
the  approval  level 

225.205  SoliOtation  provision 
contract  clause. 

225.205-70    Additional  clause. 

Use  the  clause  at  252.225-7 
Nondomestic  Construction  M 
solicitations  and  contracts  if 
construction  materials  may  b 
without  regard  to  the  Buy  An 
List  the  excepted  items  in  the 
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Award  on  U.S.  Made  End  Product. 
Adding  the  50%  evaluation  factor  to  the 
U.S.  made  end  product  would  not  result 
in  the  award  of  a  domestic  end  product 
since  the  eligible  product  which  is 
evaluated  the  same  as  a  qualifying 
country  offer,  is  lower.  All  offers  are 
evaluated  without  the  factor. 

225.107  Acquisition  from  or  through  other 
Govvmment  agencies. 

Contracting  activities  must  apply  the 
evaluation  procedures  in  225.105  when 
using  Federal  supply  schedules. 

225. 108  Excepted  articles,  materials,  and 
supplies. 

(a)(i)DoD  has  determined  that  the 
articles,  materials,  and  supplies  listed  in 
FAR  25.108(d)(1)  and  in  paragraph  (d)(1) 
of  this  section,  when  purchased  as  end 
items  or  components,  are  not  mined, 
produced,  or  manufactured  in  the  United 
States  in  sufficient  and  reasonably 
available  commercial  quantities  of  a 
satisfactory  quality.  Regard  these  items 
or  components  as  being  of  domestic 
origin  when  incorporated  in — 

(A)  An  end  product  or  construction 
material  manufactured  in  the  United 
States:  or 

(B)  A  qualifying  country  end  product 
or  construction  material.  (For 
construction  material,  see  FAR  25.2.) 

(ii)  Scrap  is  domestic  in  origin  if 
generated  in.  collected  in,  and  prepared 
for  processing  in  the  United  States. 
(d)(1)  Aluminum  clad  steel  wire.  Sperm 
oil. 

225.109    Solicitation  provisions  and 
contract  clause*. 

(a)  Use  the  provision  at  252.225-7000, 
Buy  American  Act-Balance  of  Payments 
Program  Certificate,  instead  of  the 
provisions  at  FAR  52.225-1.  Buy 
American  Certificate,  and  FAR  52.225-6, 
Balance  of  Payments  Program 
Certificate.  Use  the  provision  in  any 
solicitation  which  includes  the  clause  at 
252.225-7001,  Buy  American  Act  and 
Balance  of  Payments  Program,  unless 
the  solicitation  includes  the  clause  at 
252.225-7007.  Trade  Agreements  Act. 

(b)  For  oral  solicitations  inform 
prospective  vendors  that  only  domestic 
and  qualifying  country  end  products  are 
acceptable,  except  nonqualifying 
country  end  products  are  acceptable  if— 

(i)  The  items  are  excepted  either  on  a 
blanket  or  an  individual  basis;  or 

(ii)  The  price  of  the  nonqualifying 
country  end  product  is  the  low  offer 
under  the  evaluation  procedures  in 
225.105. 

(d)  Use  the  clause  at  252.225-7001.  Buy 
American  Act  and  Balance  of  Payments 
Program,  instead  of  the  clauses  at  FAR 
52.225-3.  Buy  American  Act-Supplies, 


and  FAR  52.225-7,  Balance  of  Payments 
Program,  in  solicitations  and  contracts 
for  supplies  or  services  which  require 
the  furnishing  of  supplies. 

(i)  Do  not  use  the  clause  if  an 
exception  to  the  Buy  American  Act  or 
Balance  of  Payments  Program  is  known 
to  apply. 

(ii)  The  clause  need  not  be  used  if 
nonqualifying  coimtry  end  products  are 
ineligible  for  award,  including — 

(A)  End  products  restricted  to 
domestic  or  domestic  and  qualifying 
country  sources  under  Appropriations 
and  Authorization  Act  restrictions  (see 
225.70); 

(B)  End  products  restricted  to 
domestic  or  domestic  and  Canadian 
sources  (see  225.71);  and 

(C)  End  products  restricted  under  the 
authority  of  FAR  6.302-3. 

(iii)  The  clause  may  be  used  where  the 
restrictions  in  paragraph  (d)(2)  of  this 
section  apply  when  the  contracting 
officer  anticipates  a  waiver  of  the 
restriction. 

225.109-70    Additional  provisions  and 
clauses. 

(a)  Use  the  clause  at  252.225-7002. 
Qualifying  Country  Sources  as 
Subcontractors,  in  all  solicitations  and 
contracts  that  include  the  clause  at 
252.225-7001,  Buy  American  Act  and 
Balance  of  Payments  Program. 

(b)  Use  the  provision  at  252.225-7003. 
Information  for  Duty-Free  Entry 
Evaluatioa  in  all  solicitations  that 
include  the  clause  at  252.225-7001,  Buy 
American  Act  and  Balance  of  Payments 
Program. 

(c)  When  only  domestic  end  products 
are  acceptable,  the  solicitation  must 
make  a  statement  to  that  effect. 

Sut>part    22S.2— 8uy  American  Act— 
Construction  Matedats  22S.202  PoHcy 

(b)  A  nonavailability  determination  is 
not  required  for  construction  materials 
listed  in  FAR  25.108(d)(1)  or  in 
225.108(dKl).  For  other  materials,  a 
nonavailability  determination  must  be 
approved  at  the  levels  specified  in 
225.102(b)(ii).  Use  the  estimated  value  of 
the  construction  materials  to  determine 
the  approval  level 

225.205    Solicitation  provision  and 
contract  dauae. 

225.205-70    Additional  daus*. 

Use  the  clause  at  252.225-7004. 
Nondomestic  Construction  Materials,  in 
solicitations  and  contracts  if 
construction  materials  may  be  used 
without  regard  to  the  Buy  American  Act. 
List  the  excepted  items  in  the  clause. 


Subpart   225.3— Balance  of  Paymanta 
Program 

22S.302    Policy. 

(a)  DoD  implements  the  Balance  of 
Payments  Program  using  evaluation 
factors  similar  to  those  which  implement 
the  Buy  American  Act  The  Balance  of 
Payments  Program  restrictions — 

(i)  Apply  to  acquisitions  for  foreign 
military  sales; 

(ii)  Do  not  apply  to  services,  except 
services  which  primarily  involve  the 
acquisition  of  supplies; 

(iii)  Do  not  apply  to  qualifying  country 
end  products;  and 

(iv)  Do  not  apply  to  articles,  materials, 
or  supplies  produced  or  manufactured  in 
Panama  when  purchased  by  and  for  the 
use  of  U.S.  forces  in  Panama. 

(b)(i)  Before  solicitation,  the 
determinations  required  by  FAR 
25.382(b)(2)  and  (3).  or  a  determination 
that  the  cost  of  acquiring  domestic  end 
products  or  services  is  unreasonable 
(FAR  25.303(b)),  may  be  made  by  the 
following  individuals  or  their  immediate 
deputies — 

ARMY 

Deputy  Chief  of  Staff  for  Procurement  U.S. 

Army  Material  Command 
Commander  in  Chief,  U.S.  Army,  Europe  and 

DCSLOG,  U.S.  Army,  Europe 
Commander.  Ei^th  U.&  Army  and  Chief  of 

Staff,  Eighth  U.S.  Army 
Commander,  Corpi  of  Engineers  Command 
Commander,  U.S.  Army,  Japan 
Commander,  U.S.  Army  Medical  Research 

and  Development  Command 
Commander,  U.S.  Army  Forces  Command 
Commander,  U.S.  Army,  South 

NAVY 

Commander-in-Chief,  U.S.  Naval  Forces. 

Europe 
Commander,  U.S.  Naval  Forces,  )apan 
Commander.  U.S.  Naval  Forces,  Philippines 
Commander-in-Chief,  U.S.  Atlantic  Fleet 
Commander-in-Chief,  U.S.  Pacific  Fleet 
Commander,  Military  Sealift  Command 
Commandant  U.S.  Marine  Corps 
Commander,  Naval  Facilities  Engineering 

Command 
Commanding  General.  Ill  Marine  Amphibious 

Force 

AIR  FORCE 

Commander,  US.  Air  Forces  in  Europe 
Commander.  Paciflc  Air  Forces 
Commander,  Military  Airlift  Command 
Commander,  Air  Force  Logistics  Command 
Commander,  Air  Force  Systems  Command 
Commander,  Strategic  Air  Command 
Commander,  Tactical  Air  Command 
Commander,  Air  Force  Communications 

Command 
Commander,  Space  Command 

DEFENSE  ADVANCED  RESEARCH 
PROJECTS  AGENCY 

Director.  Contracts  Management  Office 


DEFENSE  COMMUNICATIONS  AGENC^ 

Director 

DEFENSE  LOGISTICS  AGENCY 

Executive  Director,  Contracting 
DEFENSE  MAPPING  AGENCY 

Deputy  Director  for  Acquisition.  Installationii 
and  Logistics 

ON-SITE  INSPECTION  AGENCY 

Principal  Deputy  Director 

(ii)  The  authority  to  make  the 
determinations  required  by  FAR 
25.302(b)(2)  and  (3)  may  be  redelegated 
below  the  levels  in  paragraph  (b)(i)  of 
this  section  for  acquisitions  estimated  at 
$500,000  or  less  in  foreign  cost 

(3)(A)  This  authority  is  not  intended 
for  use  in  making  repetitive  supply 
acquisitions  or  acquisitions  of  total 
annual  supply  requirements  of  items 
available  in  the  United  States  but  not 
available  within  the  time  required. 

(B)  DoD  has  determined  that 
requirements  for  the  items  on  the  lists  at 
FAR  25.108(d)(1)  and  at  225.108(d)(1)  can 
only  be  filled  by  a  foreign  end  product. 

(4)  DoD  has  determined  the  following 
items  can  only  be  acquired  or  performed 
in  the  country  concerned— 

(A)  Maintenance  and  repair  of,  and 
acquisition  of  spare  parts  for,  foreign- 
manufactured  vehicles,  equipment 
machinery,  cmd  systems;  provided,  in 
the  case  of  spare  parts,  the  acquisition  is 
restricted  to  the  original  manufacturer  or 
its  supplier  in  accordance  with  DoD 
standardization  policy  (see  DoD 
Directive  4120.3,  Defense 
Standardization  and  Specification 
Program); 

(B)  Industrial  gases; 

(C)  Brand  drugs  specified  by  the 
Defense  Medical  Materiel  Board: 

(D)  Bulk  construction  materials:  sand, 
gravel,  and  other  soil  materials,  stone, 
concrete  masonry  units,  and  fired  brick: 
and 

(E)  Overhaul  and  repair  of  vessels, 
aircraft  and  vehicles  which — 

[1]  Are  home-ported/stationed/ 
deployed  overseas:  and 

[2]  Cannot  practically  return  to  the 
United  States  or  to  U.S.  operated  repair 
facilities. 

(F)  Ready-mixed  asphalt  and  portland 
cement  concrete,  provided  that  foreign 
cost  is  estimated  at  not  more  than 

sioo.ooa 

(cKiJPurchase  of  materials,  equipment 
and  supplies  for  construction  overseas 
shall  generally  be  the  responsibility  of 
the  contractor  performing  the  work;  but 
where  necessary  to  comply  with  foreign 
law,  to  avoid  taxation,  or  to  obtain  other 
advantages,  consider  direct  purchase. 
Consider  savings  that  may  be  obtained 
by  exemptions  from  import  and  other 
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taxes  and.  to  the  extent  econonuGal. 
take  advantage  of  tax  exemptions 
available  under  existing  agreements. 

(ii)  When  purchase  of  materials  is  the 
responsibihty  of  the  oonstroctkm 
contractor,  the  evaluation  differential  is 
determined  Arough  the  estimating 
pnMXM  and  applied  before  solicitation. 

225.303    Procedures. 

(a)  Solicitation  of  offers.  When 
soliciting  orally,  advise  vendors  that 
only  domestic  and  qualifying  country 
end  products  are  acceptable  unless  an 
exception  applies  or  the  price  of  a 
domestic  end  product  is  unreasonable. 

(b)  £ya/uotMa. 

(i)  Use  the  evaluation  procedures  in 
225.105  instead  of  the  evaluation 
procedures  in  FAR  2S.d03(b).  Treatment 
of  duly  may  differ  when  delivery  is 
overseas. 

(A)  IHity  may  not  be  applicable  to 
nonqualifying  country  offers. 

(B)  The  U.S.  Government  cannot 
guarantee  the  exemption  of  duty  for 
components  or  end  products  imported 
into  foreign  countries. 

(C)  Foreign  governments  may  impose 
duties,  and  offers  including  such  duties 
must  be  evalnated  as  offered. 

(ii)  Where  the  evaluation  procedures 
in  22S.106  result  in  the  award  of  a 
nonqualifying  country  end  product  the 
acquisition  of  domestic  end  pirxhicts  is 
unreasonable  or  inconsistent  with  public 
interest  If  no  domestic  end  product 
offers  are  received,  the  determination  in 
FAR  2S.302(bK3)  is  not  required. 

225.305    SoUcttalionpravisionand 
contract  clause. 

225.305-70    AddWoMi  otmM. 

In  order  to  aHow  accurate  reporting, 
by  cognizant  accounting  and  dicbursiog 
officers,  of  foreign  and  domestic 
expenditures,  use  the  clause  at  252.225- 
7TO5,  Identification  of  Expenditures  In 
the  United  States,  in  all  negotiated 
contracts  over  $25,(X)0  where— 

(a)  For  supply  contracts,  the  contract 
requires  end  products  manufactured  or 
produced  in  the  United  States:  and 

(1)  The  contractor  is  a  foreign 
concern;  or 

(2)  The  contractor  is  a  domestic 
concern  and  the  Government  will  take 
title  outside  the  United  States. 

(b)  For  contracts  for  construction, 
repair,  and  maintenance  of  real 
property,  or  services  to  be  performed 
outside  the  United  States — 

(1)  The  contractor  is  a  domestic 
concern;  or 

(2)  The  contractor  is  a  foreign  concern 
and  the  contract  requires  acquisition  of 
materials,  equipment,  or  services  from 
U.S.  sources. 


Federal  Regbi 


Subpart  225.4— Purchaaee  Under  ttie 
Trade  Agreements  Act  of  1979 

225.401    Definitiofls. 

Eligible  product  means,  instead  of  the 
definition  at  FAR  25.401.  a  designated  or 
Caribbean  Basin  country  end  product  in 
the  categories  listed  in  225.403-7a 


225.402 

(a)  For  solicitations  containing 
multiple  line  items,  estimate  the  value  of 
the  acquisition  as  follows: 

(i)  Total  (add  togedier)  all  line  items 
of  eligible  products  that  represent  the 
same  item  and  differ  only  as  to  delivery 
period  or  location. 

(ii)  Consider  individually  (do  not  add 
together}  essentially  diSerent  line  items 
of  eligjbfe  products  that  are  combined  in 
a  single  solicitation. 

(1)  See  22&105  for  evahiation  of 
eligible  products  and  U.S.  made  end 
products. 

(c)(i)Except  as  provided  in  paragraph 
(c)(ii)  of  this  section,  do  axA  purchase 
nondesignated  country  end  products 
subject  to  the  Act  unless  they  are 
Caribbean  Basin  country  end  products 
or  qualifying  country  end  products  (see 
225.872-1). 

(ii)  National  interest  waivers  under 
section  302(b)(2)  of  the  Act  are  approved 
on  a  case-by-case  basis.  Except  as 
delegated  m  paragraphs  Ic)(ii)(A).  (B). 
and  (C)  of  this  section,  a  request  for  a 
national  interest  waiver  shidl  include 
supporting  rationale  and  be  submitted 
under  department/agency  procedures  to 
the  Director  of  Defense  ProcBrement 

(A)  The  chief  of  the  oontracting  office 
may  approve  a  national  interest  waiver 
on  the  basis  of  nonavailability  when — 

(1)  The  solicitation  is  synopsized  in 
accordance  with  FAR  5.203; 

(2)  The  acquisition  is  made  under  full 
and  opoi  competition;  and 

(3)  Offers  of  U.S.  made,  quahfying 
country,  or  ehgible  products  from 
responsive,  responsible  offerors  are 
either — 

(i)iio\.  received;  or 

(ii)  Insufficient  to  fill  the 
Government's  requirements.  In  these 
cases,  accept  all  responsive,  responsible 
offers  of  U.S.  made,  qualifying  country, 
and  eligibfe  prodacts  before  accepting 
any  other  offers. 

(B)  The  head  of  the  contracting 
activity  may  approve  a  national  interest 
waiver  for  a  purchase  by  an  overseas 
purchasing  acdvity  of  products  critical 
to  the  suwwrt  of  US.  forces  stationed 
abroad.  The  waiver  must  be  supported 
by  a  written  statement  from  the 
requiring  activity  stating  that  the 
requirement  is  critical  for  dw  support  of 
U.S.  forces  stationed  abroad. 


(Q  The  Commander.  Defense  F^l 
Supply  Center,  may  approve  national 
interest  waivers  for  purchases  of  fuel  for 
use  by  U.S.  forces  overseas. 

225.403    Exesptlons. 

(c)  The  evaluation  prefeeence  for 
small  disadvantaged  businesses  in 
Subpart  219.70  does  not  displace  an 
offer  of  an  eligible  product 

(d)(l)(AJ  If  a  department  or  agency 
considers  an  individual  acquisition  of  a 
product  to  be  indispensable  for  national 
security  or  national  defense  purposes 
and  appropriate  for  exclusion  &wm  the 
provisions  of  FAR  Subpart  25.4,  it  may 
submit  a  request  with  supporting 
rationale  to  the  Director  of  Defense 
Procm-ement  (USD{A)DP). 

(B)  The  following  national  security/ 
national  defense  exceptions  do  not 
require  approval  by  USD(A)DP— 

\1]  Where  purchase  from  foreign 
sooroes  is  restricted  by  the  DoD  annual 
Appropriations  or  Authorization  Acts 
(see  subpart  225.70)  or  by  the 
establishment  of  required  sources  of 
supplies  and  services  under  FAR  Part «. 

(2)  Where  competition  from  foreign 
sources  is  restricted  under  the  authority 
of  FAR  6.302-3(a)(2){ij.  Provide 
USD{A)DP  a  copy  of  the  Justification  for 
restricting  competition  in  accordance 
with  FAR  25.402(e)  and  FAR  6.303-l{d). 

[3)  Where  competition  from  foreign 
sources  is  restricted  under  225.71. 

ggS-403-yo    ProAictseubisct  to  the  Trade 
AQrssmsfMs  Aot. 

Foreign  end  products  subject  to  the 
Trade  Agreements  Act  are  those  in  the 
following  Federal  supply  groups  (FSG). 
If  a  product  Is  not  in  one  of  the  listed 
groups,  the  Trade  Agreements  Act  does 
not  apply.  As  noted  m  FAR  25.401, 
Caribbean  Basin  country  end  products 
are  limited  to  those  end  products  which 
are  eligible  for  duty-free  treatment 
m»der  19  U.S.C.  2703(b).  The  list  of 
products  has  been  annotated  to  indicate 
those  products  which,  due  to  tfiis 
limitation,  are  eligiHe  for  designated 
comitries.  but  are  not  presently  eligible 
for  Caribbean  Basfai  countries. 


FSG 

22 
23 


24 
25 
26 
29 
30 

32 


Category/Dsecription  - 

Railway  equipment 

Motor  vehicles,  trailers,  and  cycles 

(except  2350  and  buses  under  2310) 
lYactors 

Vehicular  equipment  components 
Tim  and  Nbei 
Bogiae  oooessories 
Mechasical      power      transaissioa 

•qtHpnent 
W«od%yorl(iae  BMchiacry  and  eqsip- 

SMnt 


FSG 

' '      Category/Desct 

34 

Metalworking      machir 

3408,  3410-3419,   342( 

3443.  3446,  3448,  344 

35 

Service  and  trade  equip 

36 

Special  industry  mach 

3600) 

37 

Agricultural    machlnerj 

ment 

38 

Construction,  mining,  e^ 

highway  maintenance 

39 

Materials  handling  equi 

40 

Rope,  cable,  chain  and 

41 

Refrigeration    and'   air 

equipment 

42 

Firs  fighting,  rescue  enc 

ment 

43 

Pumps  and  compressort 

44 

Furnace,    steam    plant 

equipment  (except  44 

45 

Plumbing,    heating,    ai 

equipment 

46 

Water  purification  and 

ment  equipment 

47 

Piping,  tubing,  hose,  anc 

48 

VaWes 

49 

Maintenance  and  repa 

ment  (except  4920-49 

4080) 

52 

Measuring  tools 

53 

Hardware  and  abrasive 

54 

Prefabricated  structures 

ing 

55 

Lumber,     millwork,     p 

vmeer 

56 

Construction  and  builc 

61 

Electric  wire,  and  pow 

button  equipment 

62 

Lighting  fixtures  and  lai 

63 

Alann  and  signal  systei 

65 

Medical,     dental     an 

equipment  and  suppli 

66 

Instruments    and    labo 

ment  (except  aircraft 

flJW)}— See  FAR  25.40 

certain  watches  enc 

for  certain  Caribbea 

tries 

67 

Photographic  equipmen 

68 

Chemicals  and  chemica 

69 

Training  aids  and  devic 

70 

General    purpose    AD 

supplies,  and  support 

71 

Furniture 

72 

Household  and  commi 

ings  and  appliances 

73 

Pood  preparation  and 

ment 

74 

Office     machines,     vi 

equipment  and  ADP  c 

75 

Onice  supplies  and  dev 

76 

Books,  maps,  and  othe 

77 

Musical    instruments. 

and  home  type  radios 

78 

Recreational  and  athle 

79 

Cleaning  equipment  anc 

80 

Brushes,  paints,  sealei 

sives 

81 

Containers,   packaging 

supplies  (except  8140 

84 

Luggage  (only  8480)— & 

for  exclusion  of  lugg 

bean  Basin  countries 

85 

ToUetiies 
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(Q  The  Commander.  Defense  Fuel 
Supply  Center,  may  approve  national 
interest  waivers  for  purchases  of  fuel  for 
use  by  U.S.  forces  overseas. 

225.403    ExeeptleiM. 

(c)  The  evaluation  prefetsnce  for 
small  disadvantaged  businesses  in 
Subpart  219.70  does  not  displace  «n 
offer  of  an  eligible  product 

(d)(l](AJ  If  a  department  or  agency 
considers  an  individual  acquisition  of  a 
product  to  be  indispensable  for  national 
security  or  national  defense  purposes 
and  appropriate  for  exclusion  fmrn  the 
provisions  of  FAR  Subpart  25.4.  it  may 
submit  a  request  with  supporting 
rationale  to  the  Director  (rf  Defense 
Procurement  (USDfAJDPJ. 

(B)  The  following  national  security/ 
national  defense  exceptions  do  not 
require  approval  by  USD(A)DP— 

[1]  Where  purchase  from  foreign 
somtws  is  restricted  by  the  DoD  annual 
Appropriations  or  Authorization  Acts 
(see  subpart  225.70)  or  by  the 
establishment  of  required  sources  of 
supplies  and  services  under  FAR  Part  a. 

[2]  Where  competition  from  foreign 
sources  is  restricted  under  the  authority 
of  FAR  6.302-3(a)(2)(i].  Provide 
USD{A)DP  a  copy  of  Ae  lustiflcation  for 
restricting  competition  in  accordance 
with  FAR  25.402(e)  and  FAR  6.30a-l(d). 

[3)  Where  competition  from  foreign 
sources  is  restricted  under  225.71. 

225.403-70    Predicts  Mbi«et  tettw  Trad* 
AgresmsfMs  Aot. 

Foreign  end  products  subject  to  the 
Trade  Agreements  Act  are  those  in  the 
following  Federal  supply  groups  (FSG). 
If  a  product  is  not  in  one  of  the  listed 
groups,  the  Trade  Agreements  Act  does 
not  apply.  As  noted  fai  FAR  25.401, 
Caribbean  Basin  country  end  products 
are  limited  to  those  end  products  which 
are  eligible  for  duty-free  treatment 
m»der  19  U.S.C.  2703(b).  The  list  of 
products  has  been  annotated  to  indicate 
those  products  which,  due  to  diis 
limitation,  are  eligible  for  designated 
comitries,  but  are  not  presently  eligible 
for  Caribbean  Basin  countries. 


FSG 

22 
23 


24 
25 
26 

a* 

90 
32 


Category/Dncriptioii  • 

Railway  equipment 

Motor  vehicles,  trailers,  and  cycles 

(except  2350  and  buses  under  2310) 
Tractors 

Vehicular  equipment  components 
Tiret  and  dtbes 
Bogine  aooeasoriea 
Mechanicai       power      Iransisissioa 

•qu^ioMBt 
Woodworking  oMcluscry  and  eqaip- 

■lent 


FSG  Category/Description 

34  Metalworking     machinery      (except 

3408.  3410-3419,   3428.   3433,  3441- 
3443,  3446,  3448,  3449,  346a  3461) 

35  Service  and  trade  equipment 

36  Special  industry  machinery  (except 

3690) 
'37         Agricultural    machinery    and   equip- 
ment 

38  Construction,  mining,  excavating,  and 

highway  maintenance  equipment 

39  Materials  handling  equipment 

40  Rope,  cable,  chain  and  fittings 

41  Refrigeration    and'   air    conditioning 

equipment 

42  Fire  fighting,  rescue  end  safety  equip- 

ment 

43  Pumps  and  compressors 

44  Furnace,    steam    plant    and    drying 

equipment  (except  4470) 

45  Plumbing,    heating,    and    sanitation 

equipment 
40         Water  purification  and  sewage  treat- 
ment equipment 

47  Piping,  tubing,  hose,  and  fitting 

48  Valves 

49  Maintenance  and  repair  shop  equip- 

ment (except  4920-4927.  4931-4935, 
4960) 

52  Measuring  tools 

53  Hardware  and  abrasives 

54  Prefabricated  structures  and  scaffold- 

ing 

55  Lumber,     millwork,     plywood,    and 

veneer 

56  Construction  and  building  materials 

61  Electric  wire,  and  power  and  distri- 

txjtion  equipment 

62  Lighting  fixtiues  and  lamps 

63  Alann  and  signal  systems 

65  Medical,  dental  and  veterinary 
equipment  and  supplies 

60  Instruments  and  laboratory  equip- 
ment (except  aircraft  clocks  under 
6e45>--See  FAR  25.401  exclusion  of 
certain  watches  and  watch  paris 
for  certain  Caribbean  Basin  coun- 
tries 

67  Photographic  equipment 

68  Chemicals  and  chemical  products 
60         Training  aids  and  devices 

70  General    purpose    ADPE,    software, 

supplies,  and  support  equipment 

71  Furniture 

72  Household  and  commercial  furnish- 

ings and  appliances 

73  Food  preparation  and  serving  equip- 

ment 

74  Office     machines,     visible     record 

equipment  and  ADP  equipment 

75  Onice  supplies  and  devices 

70         Books,  maps,  and  other  publications 
77         Musical    instruments,    phonographs, 

and  home  type  radios 
70         Recreational  and  athletic  equipment 
79         Cleaning  equipment  and  supplies 

00  Brushes,  paints,  sealers,  and  adhe- 

sives 

01  Containers,   packaging  and  packing 

supplies  (except  8140) 

04  Luggage  (only  8460)— See  FAR  25.401 

for  exclusion  of  luggage  for  Carib- 
t>ean  Basin  countries 

05  Toiletries 


FSG 

87 
88 
01 


93 
04 
96 

99 


Category/Description 

Agricultural  supplies 

Live  animals 

Fuels,  lubricants,  oils  and  waxes- 
See  FAR  25.401  for  exclusion  for 
Caribbean  Basin  countries 

Nonmetallic  fabricated  materials 

Nonmetallic  crude  materials 

Ores,  minerals,  and  their  primary 
products 

Miscellaneous 


25.405    Proeedurss. 

(d)  The  requiremenU  of  FAR  25.405(d) 
do  not  apply  to  offshore  acquisitions  or 
to  Defense  Fuel  Supply  Center  post, 
camp,  or  station  overseas  requirements. 

225.407    SoUcttstion  provision  and 
contract  dauss. 

(a)(1)  Use  the  provision  at  252.225- 
7006,  Buy  American  Act-Trade 
Agreements  Act-Balance  of  Payments 
Program  Certificate,  instead  of  the 
provision  at  FAR  52.225-8,  Buy 
American  Act-Trade  Agreements  Act- 
Balance  of  Payments  Program 
Certificate,  in  all  solicitations  that 
include  the  clause  at  252.225-7007, 
Trade  Agreements  Act 

(2)(A)  Use  the  clause  at  252.225-7007, 
Trade  Agreements  Act,  instead  of  the 
clause  at  FAR  52.225-9,  Buy  American 
Act-Trade  Agreements  Act-Balance  of 
Payments  Program.  The  clause  need  not 
be  used  where  purchase  from  foreign 
sources  is  restricted  (see 
225.403(d)(i)(B)).  The  clause  may  be  used 
where  the  contracting  officer  anticipates 
a  waiver  of  the  restriction. 

(B)  Use  the  clause  in  all  solicitations 
and  contracts  subject  to  the  Trade 
Agreements  Act  including  solicitations 
for  multiple  line  items,  if  any  item  is 
subject  to  the  Act 

(C)  Application  of  the  procedures  in 
225.402  (a)  and  the  acquisition  of 
noneligible  and  eligible  products  under 
the  same  solicitation  may  result  in  the 
application  of  the  Trade  Agreements 
Act  to  only  some  of  the  items  solicited. 
In  such  case,  indicate  in  the  schedule 
those  items  covered  by  the  Act 

Subpart  225.6— Customs  and  Duties 

225.002    Policy. 

(1)  Section  XXII,  chapter  98, 
subchapter  Vm,  Item  9808X10.30  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  authorizes  duty-free 
importation  of  defense  supplies. 

(2)  19  U.S.C  1309  authorizes  duty-free 
importation  of  certain  supplies  (not 
including  equipment)  for  vessels  or 
aircraft  operated  by  the  United  States 
(see  FAR  25.604(b)). 


(3)  DoD  will  issue  duty-free  entry 
certificates  for — 

(i)  Qualifying  country  supplies  (end 
products  and  components)  on  all 
defense  contracts; 

(ii)  Eligible  products  (end  products  but 
not  components)  on  defense  confracts 
subject  to  the  Trade  Agreements  Act: 
and 

(iii)  Other  foreign  supplies,  if  there  is 
reasonable  assurance  that  the 
administrative  and  other  costs  of 
processing  and  controlling  the 
certificates  will  not  exceed  the  amount 
of  duty  that  would  be  paid 

225.003    Proeedurss. 

(1)  Issue  duty-free  entry  certificates — 
(i)  In  accordance  with  the  policy  in 

225.602; 
(ii)  On  contracts  containing  the 

clauses  in — 

(A)  FAR  52.225-10.  Duty-Free  Entry;  or 

(B)  252.225-7009,  Duty-Free  Entry- 
Qualifying  Country  End  Products  and 
Supplies;  or 

(iii)  On  other  contracts  that  fall  within 
one  of  the  following  categories — 

(A)  Direct  purchases  of  foreign 
supplies  under  a  DoD  prime  contract 
whether  title  passes  at  point  of  origin  or 
at  destination  in  the  United  States; 
provided,  the  contract  states  that  the 
final  price  is  exclusive  of  duty; 

(B)  Purchases  of  foreign  supplies  by  a 
domestic  prime  contractor  under  a  cost- 
reimbursement  type  contract  or  by  a 
cost-reimbursement  type  subcontractor 
(where  no  fixed-price  prime  or  fixed- 
price  subcontract  intervenes  between 
the  purchaser  and  the  Government), 
whether  title  passes  at  point  of  origin  or 
at  destination  in  the  United  States,  If  a 
fixed-price  prime  or  fixed-price 
subcontract  intervenes,  follow  the 
criteria  stated  in  paragraph  (l)(iii)(C)  of 
this  section:  or 

(C)  Purchases  of  foreign  supplies  by  a 
fixed-price  domestic  prime  contractor,  a 
fixed-price  subcontractor,  or  a  cost-type 
subconfractor  where  a  fixed-price  prime 
contract  or  fixed-price  subcontract 
intervenes;  provided — 

[1)  The  fixed-price  prime  confract  and. 
where  applicable,  fixed-price 
subcontract  prices  are,  or  are  amended 
to  be,  exclusive  of  duty, 

[2)  The  prime  contractor  and,  if 
applicable,  the  subcontractors 
concerned  certify  that — 

(/)  The  supplies  so  purchased  will  be 
delivered  to  the  Government  or 
incorporated  in  Government-owned 
property  or  in  an  end  product  to  be 
furnished  to  the  Government  and 

(ii)  The  duty  will  be  paid  if  such 
supplies  or  any  portion  are  used  for 
other  than  the  performance  of  the 
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Government  contract  or  disposed  of 
other  than  for  the  benefit  of  the 
Go%'eniment  in  accordance  with  the 
contract  terms;  and 

[3]  Such  acquisition  abroad  is 
authorized  b  j  the  terms  of  the  contract, 
the  subcontract,  or  by  the  contracting 
officer.  In  any  case,  follow  the 
procedures  required  by  the  clauses  in 
FAR  52.22&-lft  Duty-Free  Entry,  and 
252.225-7009.  Duty-Free  Entry- 
Qualifying  Country  End  Products  and 
Supplies,  to  the  extent  practicable. 

(2}  Do  not  issue  duty-free  entry 
certificates  or  exempt  duty  for  end 
products,  components,  or  suppHes 
already  entered  into  the  customs 
territory  of  the  United  States  for  which 
duty  has  already  been  paid. 

(3)  If  a  duty-free  entry  certificate  is 
issued  a  contractor  under  a  fixed-price 
contract  based  on  the  contractor's 
providing  a  domestic  or  qualifying 
country  end  product  coa^Moent  or 
supply.  ne;gotiate  an  equitable  reduction 
in  the  contract  price  if  the  contractor 
Bubseqaentiy  furnishes  a  nonqualifying 
countrj'  end  prodtKt,  component,  or 
supply. 

(4)  Exdwie  duty  from  the  contract 
price  for  end  products,  components,  or 
supplies  that  are  being  accorded  duty- 
free entry. 

(5)  Except  as  required  under  the 
evaluation  procedores  in  22S.106  for  the 
Buy  American  Act.  do  not  eratuate  duty 
for  items  accorded  duty-free  entry. 

(6)  Even  if  duty  is  evaliiated  under 
Subpart  225.1.  the  supphea  may  still  be 
authorized  duty-free  entry  if  to  do  so  is 
consistent  with  the  policies  in  225.802. 
However,  if  the  Government  will  pay  a 
duty,  then  the  cost  of  the  duty  must  be 
included  in  the  contract  price  and 
evaluated  as  part  of  the  offer. 

(b)  Formal  entry  and  release. 

(i)  The  administrative  contracting 
officer  must — 

(A)  Ensure  that  prime  contractors  are 
aware  of  and  understand  any  Duty-Pree 
Entry  clause  requirements.  Contractors 
should  understand  that  failure  by  them 
or  their  subcontractors  to  include  the 
data  required  by  the  clause  ¥rill  result  In 
treatment  of  the  shipment  as  without 
benefit  of  free  entry  under  section  XXn. 
chapter  98,  subchapter  VIH,  Item 
9808.00.30  of  the  Harmonired  Tariff 
Schedule  of  the  United  States. 

{B)  Upon  receipt  of  the  required  notice 
of  purchase  of  foreign  supplies  from  the 
contractor  or  any  tier  subcontractor— 

(7)  Verify  the  duty-free  entitlement  of 
goods  entering  under  the  contract:  and 

[2]  Review  the  prime  contract  to 
ensure  that  performance  of  the  contract 
requires  the  ^reign  supplies  (quantity 
and  price)  identified  hi  the  notice. 


(C)  Upon  recdpt  of  notification  from 
the  contractor  that  it  Is  placing  a  foreign 
purchase  that  was  not  identified  at  the 
time  of  contract  award — 

(1)  Determine  whether  a  reduction  in 
the  contract  price  is  required  under  the 
clause  at  FAR  5Z225-ia  Duty-Free 
Fjitry; 

(2)  If  so.  make  an  equitable 
adjustment  in  the  contract  price,  unless 
the  procuring  contracting  officer  waives 
this  adjustment; 

(J)  Determine  the  price  of  the  foreign 
supplies  exclusive  of  duty,  and  advise 
the  contractor  that  that  amount  will  be 
the  maximum  dollar  value  of  supplies 
for  which  duty-free  entry  certificates 
will  be  issued. 

(D)  Within  20  days  after  receirtag  the 
notification  of  purchase  of  foreign 
supplies,  forward  the  following 
information  in  the  format  indicated  to 
the  Commander.  DCMAO  New  York, 
Attn:  Customs  Division,  International 
Logistics  Office.  2m  Varick  Street.  New 
York.  NY  10014 

We  have  received  a  coDtr«ctor  notiHcatMn  of 
the  purchase  of  foreign  supplies.  I  have 
verified  that  foreign  tupplies  are  required 
for  the  performance  of  the  contract.  If 
required,  the  prime  contract  price  has  been 
or  will  be  adjusted. 

Prime  Contractor  Nane  mad  Addrass 

PriDM  Contractor  CAGE  Code: 

Prime  Contract  Number  plim  Delivery  Order 
Number,  if  applicable: 

Total  Dollar  Value  of  the  Prime  Contract  or 
Delivery  Order 

Pjtpiratiofl  Date  of  the  Prime  Contract  or 
De!ivei7  Order 

Porei>^  Supplier  Name  and  Address: 

Number  of  Subcoatract/Purchaae  Older  for 
Foreign  Supplies: 

Total  Dollar  Value  of  the  Subcontract  for 
Foreign  Supplies: 

Expiration  Date  of  the  Subcontract  for 
Foreign  Supplies: 

CAO  Activity  Address  Number 

ACO  Name  and  Telephone  Number 

ACOCode: 

Signature: 

Title: 

(E)  If  a  contract  modification  results  in 
a  change  to  any  data  verifying  duty-fi«e 
entitlement  previously  fumiahed. 
forward  a  revised  notification  inchiding 
the  changed  data  to  DCMAO  New  York 

(ii)  The  responsibility  for  issuing  duty- 
free entry  certificates  for  foreign 
supphes  purchased  under  a  DoD 
contract  or  subcontract  rests  with  the 
Chiet  Customs  DirisJon.  International 
Logistics  Office,  DCMAO  New  Yortc. 
Upon  receipt  of  import  docnmentation 
for  incoming  shipments  from  the 
contractor,  its  agent,  or  the  U.S.  Customs 
Service.  DCMAO  New  York  will  verify 
the  duty-free  entitlement  and  execote 
the  duty-free  entry  certificate. 

(iti)  Upon  arrival  of  foreign  supplies  at 
ports  of  entry,  the  consignee,  generally 


the  contractor  or  its  agent  (import 
broker)  for  shipments  to  other  than  a 
military  installation,  will  file  U.S. 
Customs  Fonns  7501.  7S01A,  or  7506. 
with  the  District  Director  of  Customs. 

(c)  Immediate  entry  and  release. 
Importations  made  in  the  name  of  a  DoD 
mibtary  facility  or  being  shipped 
directly  to  a  military  facility  are  entitled 
to  release  under  the  immediate  delivery 
procedure. 

(i)  A  DoD  immediate  delivery 
application  has  been  approved  and  is  on 
file  at  Customs  Headquarter*. 

(ii)  The  applicatioa  is  for  an  indefinite 
period  and  is  good  for  all  Customs 
districts,  areas,  and  ports. 


225.604 

(bKO  The  terra  "snppliet"— • 

(A)  Includes  articles  known  as 
"stores,"  such  as  food,  medicines,  and 
toiletries,  as  well  as  all  consumable 
articles  necessary  and  appropriate  for 
the  propulsion,  operation,  and 
maintenance  of  the  vessel  or  aircraft, 
such  as  fuel,  oil,  gasoline,  grease,  paint, 
cleansing  compounds,  solvents,  wiping 
rags,  and  polishes. 

(B)  Does  not  Indude  portable  articles 
necessary  and  appropriate  for  the 
navigation,  operation,  or  maintenance  of 
vessel  or  aircraft  and  for  the  comfort 
and  safety  of  the  persoos  on  board,  such 
as  rope,  bolts  and  nata,  bedding,  china 
and  cutlery,  whidi  are  huluded  in  the 
term  "equipment" 

(ii)  The  duty-free  certificate  shall  be 
printed,  stamped,  or  typed  on  the  face  of 
Customs  Form  7501,  or  attached,  and 
shall  be  executed  by  a  duly  designated 
officer  or  civilian  official  of  the 
appropriate  department  or  agency  in  the 
following  form — 

(Date) 

I  certify  that  the  acquisition  of  this 
material  constituted  a  purchase  of 
supplies  by  the  United  States  for  vessels 
or  aircraft  operated  by  the  United 
States,  and  is  admisaUile  free  of  duty 
pursuant  to  l^UAC  1300. 

(Name)__l__ 

(Title) 

(Organization) 


225.60S    Contract  daaaa. 

(b)  The  dollar  amount  bi  paragraphs 
(b)(1)  and  (i)(2)  of  the  FAR  52.225-10 
clause  may  be  reduced  appropriately  in 
solicitations  aiid  contracts  of  $10^000  or 
less. 

22&;60S-70    Additional  soUcitatfon 
provlsiona  and  contract  clauses. 

(a)  Use  the  daaae  at  2S2.22&-7008, 
Sup()liet  to  be  Accorded  D«ty-Free 
Entry,  in  all  solicitations  and  contracts 
when — 
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(1)  Duty-free  entry  will  be  grai 
under  the  resultant  contract;  ant 

(2)  The  solicitation  and  contra 
include  the  clauses  at— 

(i)  FAR  52.225-10,  Duty-Free  E 
(ii)  252.225-7009,  Duty-Free  Er 

Qualifying  Country  End  Product 

Supplies. 

(b)  Use  the  clause  at  252.225-7 
Duty-Free  Entry — Qualifying  Co 
End  Products  and  Supplies,  in  al 
solicitations  and  contracts  for  si 
and  in  all  solicitations  and  conti 
services  involving  the  furnishing 
supphes.  Do  not  use  the  clause  i: 
contract  for  supplies  for  exchisi> 
outside  the  United  States. 

(c)  Use  the  clause  at  252.225-7 
Duty-Free  Entry — Additional  Pr< 
in  all  solicitations  and  contracts 
include  the  clause  at  FAR  52.225 
Duty-Free  Entry. 

Subpart  225.7— Reatrictiona  or 
Foreign  Purchaaea 

225.702  Restrictions. 

(1)  See  20g.l04-l(g)  for  restrict 
contracting  with  firms  owned  or 
controlled  by  foreign  govemmen 
support  terrorism. 

(2)  Do  not  purchase  petroleum 
products  originating  in  Angola  fi 
companies  engaged  in  productio 
petroleum  products  in  Angola  (F 
99-661,  section  318).  "Petroleum 
products"  means — 

(i)  Natural  or  synthetic  crude; 

(ii)  Blends  of  natural  or  synthc 
crude:  and 

(iii)  Products  refined  or  derive 
natural  or  sjTithetic  crude  or  froi 
blends.  1 1 

225.703  Excaptlons. 

(b](i)  For  other  than  small  pur< 
the  Secretary  of  the  Department 
concerned  may  approve  an  exce 
Before  approving  an  exception  fi 
than  small  purchases,  the  Secret 
shall  obtain  the  advice  of  the  As 
Secretary  of  Defense  (Litematioi 
Security  Affairs),  except — 

(A)  For  emergency  purchases; 

(D)  Where  supplies  are  not  avi 
from  any  other  source  and  subst 
supplies  are  not  acceptable. 

(ii)  The  Secretary  of  Defense,  ( 
designee,  may  waive  the  restrict 
225.702(2)  if  the  Secretary  or  des 
determines  it  to  be  in  the  best  in 
the  Government.  Designees  for  t! 
waiver  authority  are — 

(A)  Army — Assistant  Secretar 
Army  (Research,  Development,  t 
Acquisition). 

(B)  Navy — Assistant  Secretarj 
Navy  (Research,  Development,  e 
Acquisition). 
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the  contractor  or  its  ageol  (import 
broker)  for  shipments  to  other  than  a 
milUary  installation,  will  file  VJS. 
Customs  Farms  7501.  7S01A.  or  7506, 
with  the  District  Director  of  Customs. 

(c]  Immediate  entry  and  release. 
Importations  made  in  the  name  of  a  DoD 
mibtary  facility  or  being  shipped 
directly  to  a  military  facility  are  entitled 
to  release  under  the  immediate  delivery 
procedure. 

(i)  A  DoD  immediate  delivery 
application  has  been  approved  and  is  on 
nie  at  Customs  Headquarters. 

(ii)  The  applicatioii  is  for  an  indefmile 
period  and  is  good  for  all  Customs 
districts,  areas,  and  ports. 


Fedwal  Register  /  Vol.  56.  No.  147  /  Wedneaday.  July  31.  1991  /  Rules  and  RegulatioM 


36375 


22S.604 

(bK>)  The  terra  "snppliet"— 

(A)  Includes  articles  known  as 
"stores,"  such  as  food,  medicines,  and 
toiletries,  as  well  as  all  consumable 
articles  necessary  and  appropriate  for 
the  propulsion,  operation,  and 
maintenance  of  the  vessel  or  aircraft, 
such  as  fuel,  oil,  gasoline,  grease,  paint 
cleansing  compounds,  solvents,  wiping 
rags,  and  polishes. 

(B)  Does  not  include  portable  articles 
necessary  and  appropriate  for  the 
navigation,  operation,  or  maintenance  of 
vessel  or  aircraft  and  for  the  comfort 
and  safety  of  the  persons  on  boanl.  such 
as  rope,  bolts  and  nats,  bedding,  china 
and  cutlery,  whkfa  arc  included  in  the 
term  "equipment" 

(ii)  The  duty-free  certificate  shall  be 
printed,  stamped,  or  typed  on  the  face  of 
Customs  Form  7501,  or  attached,  and 
shall  be  executed  by  a  duly  designated 
officer  or  civilian  official  of  the 
appropriate  department  or  agency  in  the 
following  form — 

(Date) 

I  certify  that  the  acquisition  of  tfiis 
materia]  constituted  a  purchase  of 
supplies  by  the  United  States  for  vessels 
or  aircraft  operated  by  the  United 
States,  and  is  admissible  free  of  duty 
pursuant  to  iaU.S,C  1300. 

(NameJ____l___ . 

(Title). 


(OrganlzationJ_ 


225.605    Contract  daaaa. 

(b)  The  dollar  amount  in  paragraphs 
(b)(1)  and  (i)(2)  of  the  FAR  52.225-10 
clause  may  be  reduced  appropriately  in 
solicitations  and  contracts  of  $10^000  or 
less. 

225j605-70    Additional  solicttation 
provisions  and  contract  dausaa. 

(a)  Use  the  daeae  at  2S2.Z25-7008, 
Sup(>liet  to  be  Accorded  Daty-Free 
Entry,  in  all  soiicitetiom  and  contracts 
when — 


(1)  Duty-free  entry  will  be  granted 
under  the  resultant  contract;  and 

(2)  The  solicitation  and  contract 
include  the  clauses  at — 

(i)  FAR  52.225-10.  Duty-Free  Entry;  or 
(ii)  252.225-7009,  Duty-Free  Entry- 
Qualifying  Country  End  Products  and 
Supplies. 

(b)  Use  the  clause  at  252.225-7009, 
Duty-Free  Entry — Qualifying  Country 
End  Products  and  Supplies,  in  all 
solicitations  and  contracts  for  supplies 
and  in  all  solicitations  and  contracts  for 
services  involving  the  furnishing  of 
supplies.  Do  not  use  the  clause  in  a 
contract  for  supplies  for  exclusive  use 
outside  the  United  States. 

(c)  Use  the  clause  at  252.225-70ia 
Duty-Free  Entry — Additional  Provisions, 
in  all  solicitations  and  contracts  which 
include  the  clause  at  FAR  52.225-10, 
Duty-Free  Entry. 

Subpart  225.7— Restrictiona  on  Certirin 
Foreign  Purchases 

225.702  Restrictions. 

(1)  See  20g.l04-l(g)  for  restrictions  on 
contracting  with  firms  owned  or 
controlled  by  foreign  governments  that 
support  terrorism. 

(2)  Do  not  purchase  petroleum 
products  originating  in  Angola  from 
companies  engaged  in  production  of 
petroleum  products  in  Angola  (Pub.  L 
99-^61,  section  316).  "Petroleum 
products"  means— 

(i)  Natural  or  synthetic  crude; 

(ii)  Blends  of  natural  or  synthetic 
crude;  and 

(iii)  Products  refined  or  derived  from 
natural  or  sjTithetic  crude  or  from  such 
blends.  j  | 

225.703  Exceptions. 

(b](i)  For  other  than  small  purchases, 
the  Secretary  of  the  Department 
concerned  may  approve  an  exception. 
Before  approving  an  exception  for  other 
than  small  purchases,  the  Secretary 
shall  obtain  the  advice  of  the  Assistant 
Secretary  of  Defense  (Litemational 
Security  Affairs),  except — 

(A)  For  emergency  purchases;  or 

(D)  Where  supplies  are  not  available 
from  any  other  source  and  substitute 
supplies  are  not  acceptable. 

(ii)  The  Secretary  of  Defense,  or 
designee,  may  waive  the  restriction  in 
225.702(2)  if  the  Secretary  or  designee 
determines  it  to  be  in  the  best  interest  of 
the  Government  Designees  for  this 
waiver  authority  are — 

(A)  Army — Assistant  Secretary  of  the 
Army  (Research.  Development  and 
Acquisition). 

(B)  Navy — Assistant  Secretary  of  the 
Navy  (Research.  Development  and 
Acquisition). 


(C)  Air  Force — Deputy  Assistant 
Secretary  of  the  Air  Force  (Contracting). 

(D)  E>efense  agencies — Director  of 
Defense  Procurement. 

225.704    Contract  ctause. 

225.704-70    AddHional  dauae. 

Use  the  clause  at  252.225-7011. 
Certi^cation  and  Agreement  by 
Contractors  Currently  Producing 
Petroleum  Products  in  Angola,  in 
solicitations  and  contracts  involving  the 
supply  of  petroleum  products. 

Sub|>art  225.8— International 
Agreements  and  Coordination 

225.M1    International  agreements. 

(1)  Treaties  and  agreements  between 
the  U.S.  and  foreign  governments  affect 
both— 

(i)  The  way  offers  from  foreign 
contractors  are  evaluated  in  DoD 
acquisitions;  and 

(ii)  Performance  of  DoD  contracts  in 
foreign  countries. 

(2)  This  subpart  covers  acquisition 
policy  and  procedures  based  on  treaties 
and  international  agreements. 

(3)  Information  on  specific  agreements 
is  available  as  follows — 

(i)  Memoranda  of  understanding 
(MOU)  and  other  international 
agreements  between  the  United  States 
and  the  countries  listed  in  225.872-1  are 
maintained  in  the  OfHce  of  the  Deputy 
Assistant  Secretary  of  Defense 
(Procurement)  (Foreign  Contracting) 
(703)  697-9351,  DSN  227-9351). 

(ii)  Military  Assistance  Ad\-isory 
Groups.  Naval  Missions,  and  Joint  U.S. 
Military  Aid  Groups  normally  have 
copies  of  the  agreements  applicable  to 
the  countries  concerned. 

(iii)  Copies  of  international 
agreements  covering  existing 
agreements  in  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland, 
Western  European  countries.  North 
Africa,  and  in  the  Middle  East  are  filed 
with  the  U.S.  European  Command 
(EUCOM). 

(iv)  Agreements  with  countries  in  the 
Pacific  and  Far  East  are  filed  vri\.h  the 
U.S.  Pacific  Command  (CINCPAC). 

225.802    Procaduraa.  ' 

225.802-70    Contracts  for  parfonnanc* 
outalda  ttta  United  States  and  Canada. 

(a)  When  a  purchasing  activity 
anticipates  placement  of  a  contract  for 
performance  outside  the  United  States 
or  Canada  and  the  contracting  activity 
is  not  under  the  command  jurisdiction  of 
a  unified  or  specified  command  for  the 
country  involved,  the  purchasing 
activity  shall  maintain  liaison  with  the 
cognizant  contract  administration  office 


(CAO)  (as  specified  in  DLAH  4105.5) 
during  preaward  negotiations  and 
postaward  administration.  The  CAO 
will  provide  pertinent  information  for 
contract  negotiations,  effect  appropriate 
coordination,  and  obtain  required 
approvals  for  the  performance  of  the 
contract 

(b)  Where  the  acquisition  requires  the 
performance  of  work  in  the  foreign 
country  by  U.S.  personnel  or  a  third 
country  contractor,  or  where  the 
acquisition  will  require  logistics  support 
for  contract  employees,  source 
inspection,  or  additional  Government 
employees — 

(1)  The  contracting  activity  must 
coordinate  writh  the  cognizant  contract 
administration  office  before  contract 
award. 

(2)  The  contracting  officer  shall 
request  the  following  information  from 
the  contract  administration  office — 

(i)  The  applicability  of  any 
international  agreements  to  the 
acquisition; 

(ii)  Security  requirements  applicable 
to  the  area; 

(iii)  The  standards  of  conduct  required 
to  be  observed  by  the  prospective 
contractor  and  its  employees,  and  any 
action  that  may  be  taken  in  the  event 
required  standards  are  not  maintained; 

(iv)  Requirements  for  use  of  foreign 
currencies,  including  applicability  of 
U.S.  holdings  of  excess  foreign 
currencies; 

(v)  Availability  of  logistics  support  for 
contractor  employees;  and 

(vi)  Information  on  taxes  and  duties 
from  which  the  Government  may  be 
exempt. 

(3)  The  contracting  officer  shall 
furnish  the  following  information  to  the 
contract  administration  office — 

(i)  A  synopsis  of  the  work  to  be 
performed  and,  if  practical,  a  copy  of  the 
solicitation; 

(ii)  Any  contractor  logistical  support 
desired  in  support  of  U.S.  or  foreign 
military  sale  requirements; 

(iii)  Contract  performance  period  and 
estimated  contract  value; 

(iv)  Number  and  nationality  of 
contractor  employees  and  date  of 
plarmed  arrival  of  contractor  personnel; 

(v)  Contract  security  requirements; 
and 

(vi)  Other  pertinent  information  to 
effect  complete  coordination  and 
cooperation. 

225.870    Contracting  witti  Canadian 
contractors. 

225.870-1    OaneraL 

(a)  The  Canadian  Government 
guarantees  to  the  U.S.  Government  all 
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romniitiiients,  obligations,  and 
covenants  of  the  Canadian  Ck)nunercial 
Corporation  under  any  contract  or  order 
issued  to  the  Corporation  by  any 
contracting  activity  of  the  U.S. 
Government.  The  Canadian  Government 
has  waived  notice  of  any  change  or 
modification  which  may  be  made,  from 
time  to  time,  in  these  commitments, 
obligations,  or  covenants. 

(b)  For  production  planning  purposes, 
Canada  is  considered  to  be  part  of  the 
defense  industrial  base  (see  225.870- 
2(b)). 

(c)  Contracts  with  contractors  located 
in  Canada  should  be  awarded  to  and 
administered  by  the  Canadian 
Commercial  Corporation,  except  for — 

(1)  Negotiated  purchases  for 
experimental,  developmental,  or 
research  work  unless  the  contract  is  for 
a  project  under  the  Defense 
Development  Sharing  Program; 

(2)  Purchases  of  unusual  or  compelling 
urgency; 

(3)  Small  purchases:  or 

(4)  Purchases  made  by  DoD  activities 
located  in  Canada. 

(d)  The  Canadian  Commercial 
Corporation,  in  placing  contracts  with 
Canadian  or  U.S.  concerns,  uses 
provisions  in  the  contracts  that  give 
DoD  the  same  production  rights,  data, 
and  information  that  DoD  would  obtain 
in  contracts  with  U.S.  concerns. 

(e)  When  contracts  are  placed  with 
the  Canadian  Commercial  Corporation, 
the  government  of  Canada  will  provide 
the  following  services,  without  charge  to 
DoD  departments  and  agencies — 

(1)  Contract  administration  services. 
including — 

(i)  Cost  and  pricing  analysis: 

(ii)  Industrial  security; 

(iii)  Accountability  and  disposal  of 
Government  property; 

(iv)  Production  expediting: 

(v)  Comphance  with  Canadian  labor 
laws; 

(vi)  Processing  termination  claims  and 
disposing  of  termination  inventory; 

(vii)  Customs  documentation; 

(viii)  Processing  of  disputes  and 
appeals:  and 

(ix)  Such  other  related  contract 
administration  functions  as  may  be 
required  with  respect  to  the  Canadian 
Commercial  Corporation  contract  with 
the  Canadian  supplier  and 

(2)  Audits.  When  required,  audits  are 
performed  by  the  Audit  Service  Group, 
Supply  and  Services  Canada.  Requests 
for  audit  on  non-Canadian  Commercial 
Corporation  contracts  should  be  routed 
through  the  cognizant  contract 
administration  office  of  Defense 
Contract  Management  Command. 

(3)  Inspection.  The  Department  of 
National  Defence  (Canada)  provides 


inspection  personnel  service*,  and 
facilities,  at  no  charge  to  DoO 
departments  and  agencies  (see  225.870- 
7). 

225.S70-2    SoWHtsMon  of  Canaiflan 
contractors. 

(a)  Except  for  the  acquisitions  in 
225.870-l(b)  (1)  through  (4),  include 
Canadian  firms  on  bidders  mailing  lists 
and  comparable  source  lists  only  at  the 
request  of  the  Canadian  Commercial 
Corporation. 

(b)  Include  Canadian  planned 
producers  under  the  Industrial 
Readiness  Planning  Program  on  bidders 
mailing  hsts  for  their  planned  items  (see 
FAR  14.20S-1). 

(c)  Send  solicitations  directly  to 
Canadian  firms  appearing  on  the 
appropriate  bidders  mailing  lists.  Send  a 
complete  copy  of  the  sohcitation  and  a 
listing  of  Canadian  firms  solicited  to  the 
Canadian  Commercial  Corporation,  11th 
Floor.  50  O'Connor  Street,  Ottawa, 
Ontario,  K1A-0S6.  Canada. 

(d)  Furnish  a  solicitation,  if  requested, 
to  the  Canadian  Commercial 
Corporation  even  if  no  Canadian  firm  is 
solicited. 

(e)  Handle  small  purchases  (see  FAR 
part  13)  directly  with  Canadian  firms 
and  not  through  the  Canadian 
Commercial  Corporation. 

225.870-3    Submission  of  offers. 

(a)  As  indicated  in  225.870-4.  the 
Canadian  Commercial  Corporation  is 
the  prime  contractor.  To  indicate 
acceptance  of  offers  by  individual 
Canadian  companies,  the  Canadian 
Commercial  Corporation  issues  a  letter, 
supporting  the  Canadian  offer, 
containing  the  following  information — 

(1)  Name  of  the  Canadian  offeror 

(2)  Confirmation  and  endorsement  of 
the  offer  in  the  name  of  the  Canadian 
Commercial  Corporation;  and 

(3)  A  statement  that  the  Corporation 
shall  subcontract  100  percent  with  the 
offeror. 

(b)  When  a  Canadian  offer  cannot  be 
processed  through  the  Canadian 
Commercial  Corporation  in  time  to  meet 
the  bid-opening  requirement  or  the 
closing  date  for  receipt  of  proposals,  the 
Corporation  may  permit  Canadian  firms 
to  submit  offers  directly.  The  Canadian 
Commercial  Corporation's  endorsement 
of  award,  however,  must  be  received  by 
the  contracting  officer  before  contract 
award. 

(c)  All  sealed  bids  will  be  submitted 
by  the  Canadian  Commercial 
Corporation  in  terms  of  U.S.  currency. 
Do  not  adjust  contracts  awarded  under 
sealed  bidding  for  losses  or  gains  from 
fluctuation  in  exchange  rates. 


(d)  Except  for  sealed  bids,  all  offers 
and  quotations  submitted  by  the 
Canadian  Commercial  Corporation  are 
normally  in  terms  of  Canadian  currency. 
The  Corporation  may.  at  the  time  of 
submitting  an  offer,  elect  to  quote  and 
receive  payment  in  terms  of  U.S. 
currency,  in  which  case  the  contract 
shall^ 

(1)  Provide  for  payment  in  U.S. 
currency;  and 

(2)  Shall  not  be  adjusted  for  losses  or 
gains  from  fluctuation  in  exchange  rates. 

225.870-4    Contracting  procedures. 

(a)  Award  individual  contracts 
covering  purchases  from  suppliers 
located  in  Canada,  except  for  those  in 
225.870-l(b)  (1)  through  (4).  to  the 
Canadian  Commercial  Corporation.  11th 
Floor.  50  O'Connor  Street.  Ontario. 
Canada,  K1A-0S6. 

(b)  Direct  communication  with  the 
Canadian  supplier  is  authorized  and 
encouraged  in  connection  with  all 
technical  aspects  of  the  contract; 
provided,  that  the  Corporation's 
approval  is  obtained  on  any  matters 
involving  changes  to  the  contract 

(c)  Identify  In  the  contract,  the  type  of 
currency.  i.e..  U.S.  or  Canadian. 
Contracts  that  provide  for  payment  in 
Canadian  currency  shall  quote  the 
contract  price  in  terms  of  Canadian 
dollars  and  shall  identify  the  amount  by 
the  initials  CN;  e.g..  $1.647.23CN.  The 
contract  shall  clearly  indicate  on  its  face 
the  U.S./Canadian  conversion  rate  at 
the  time  of  award  and  the  U.S.  dollar 
equivalent  of  the  Canadian  dollar 
contract  amount. 

225.870-5    Contract  admlnlstratioa 

(a)  Assign  contract  administration  in 
accordance  with  part  242.  When 
contract  administration  is  performed  in 
Canada  by  the  cognizant  contract 
administration  office  of  the  Defense 
Contract  Management  Command,  the 
paying  office  to  be  named  in  the 
contract  for  disbursement  of  DoD  funds 
(DoD  Department  Code:  17-Navy:  21- 
Army;  57-Air  Force;  97-all  other  DoD 
components),  whether  payment  is  in 
Canadian  or  U.S.  dollars,  shall  be: 
Disbursing  Office,  Defense  Contract 
Management  Area  Office,  Cleveland 
1240  East  9th  Street,  Anthony  J. 
Celebrezze  Federal  Building,  Cleveland, 
Ohio  44199. 

(b)  For  cost-reimbursement  type 
contracts — 

(1)  Audits  on  contracts  with  the 
Canadian  Commercial  Corporation 
(CCC)  are  automatically  arranged  by  the 
Department  of  Supplies  and  Services 
(DSS),  Canada.  Audit  reports  are 
furnished  to  DSS.  Upon  advice  from 


DSS,  the  CCC  *vill  certify  the  I 
and  forward  it  with  SF 1034,  P 
Voucher,  to  the  administrative 
contracting  officer  for  further  ] 
and  transmittal  to  the  disbursi 

(2)  On  contracts  placed  dire 
Canadian  firms,  the  administr) 
contracting  officer  requests  au 
the  Audit  Services  Bureau  (AS 
Ottawa.  Ontario,  Canada. 

(i)  Invoices  are  approved  by 
DSS  auditor  on  a  provisional  t 
pending  completion  of  the  con 
final  audit. 

(ii)  The  ASB/DSS  forwards  i 
invoices,  accompanied  by  SF  1 
Public  Voucher,  to  the  adminfa 
contracting  officer  for  further  j 
and  transmittal  to  the  disbursi 

(iii)  ASB/DSS  fiimishes  peri 
advisory  audit  reports  directly 
administrative  contracting  offi 

225.870-8    Tarmination  proeedu 

(a)  The  Canadian  Commerci 
Corporation  will  continue  adm 
contracts  that  may  be  terminal 
U.S.  contracting  officer. 

(b)  The  Corporation  will  sett 
Canadian  subcontracts  in  acco 
with  the  policies,  practices,  an< 
procedures  of  the  Canadian 
Government 

(c)  The  U.S.  agency  administ 
contract  with  the  Canadian  Co 
Corporation  shall  provide  any 
required  by  the  Canadian  Com 
Corporation,  including  disposa 
inventory,  for  settlement  of  an; 
subcontracts  placed  in  the  Uni 
States.  Settlement  of  such  U.S. 
subcontracts  is  made  under  thi 
regulation. 

225  J70-7    Acceptance  of  Canad 
supplies. 

(a)  When  contracts  placed  in 
either  with  the  Canadian  Comr 
Corporation  or  directly  with  Tj 
suppliers,  require  contract  qual 
assurance  (CQA)  and/or  accep 
before  shipment.  CQA  and/or 
acceptance,  as  applicable,  will 
performed  by  the  Department  c 
National  Defence  (Canada),  un 
paragraph  0  of  the  Letter  of  Agi 

(b)  Signature  by  the  Departm 
National  Defence  (Canada)  qu£ 
assurance  representative  on  th( 
inspection  and  acceptance  fom 
satisfactory  evidence  of  accept 
payment  purposes. 

225.870-8    Industriai  security. 

Industrial  security  for  Canadi 
in  accordance  with  the  U.S.-Cai 
Industrial  Security  Agreement  ( 
31, 1952,  as  amended. 
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(d)  Except  for  sealed  bids,  all  offers 
and  quotations  submitted  by  the 
Canadian  Commercial  Corporation  are 
normally  in  terms  of  Canadian  currency. 
The  Corporation  may,  at  the  time  of 
submitting  an  offer,  elect  to  quote  and 
receive  payment  in  terms  of  U.S. 
currency,  in  which  case  the  contract 
shall^ 

(1)  Provide  for  payment  in  U.S. 
currency;  and 

(2)  Shall  not  be  adjusted  for  losses  or 
gains  from  fluctuation  in  exchange  rates. 

225.870-4    Contracting  procedures. 

(a)  Award  individual  contracts 
covering  purchases  from  suppliers 
located  in  Canada,  except  for  those  in 
225.870-l(b)  (1)  through  (4).  to  the 
Canadian  Commercial  Corporation,  11th 
Floor.  50  O'Connor  Street,  Ontario, 
Canada,  K1A-0S6. 

(b)  Direct  communication  with  the 
Canadian  supplier  is  authorized  and 
encouraged  in  connection  with  all 
technical  aspects  of  the  contract; 
provided,  that  the  Corporation's 
approval  is  obtained  on  any  matters 
involving  changes  to  the  contract 

(c)  Identify  In  the  contract,  the  type  of 
currency,  i.e..  U.S.  or  Canadian. 
Contracts  that  provide  for  payment  in 
Canadian  currency  shall  quote  the 
contract  price  in  terms  of  Canadian 
dollars  and  shall  identify  the  amount  by 
the  initials  CN;  e.g.,  $1.647.23CN.  The 
contract  shall  clearly  indicate  on  its  face 
the  U.S./Canadian  conversion  rate  at 
the  time  of  award  and  the  U.S.  dollar 
equivalent  of  the  Canadian  dollar 
contract  amount. 

225.870-5    Contract  admlnistratioa 

(a)  Assign  contract  administration  in 
accordance  with  part  242.  When 
contract  administration  is  performed  in 
Canada  by  the  cognizant  contract 
administration  office  of  the  Defense 
Contract  Management  Command,  the 
paying  office  to  be  named  in  the 
contract  for  disbursement  of  DoD  funds 
(DoD  Department  Code:  17-Navy;  21- 
Army;  57-Air  Force;  97-all  other  DoD 
components),  whether  payment  is  in 
Canadian  or  U.S.  dollars,  shall  be: 
Disbursing  Office.  Defense  Contract 
Management  Area  Office,  Cleveland 
1240  East  9th  Street,  Anthony  J. 
Celebrezze  Federal  Building,  Cleveland, 
Ohio  44199. 

(b)  For  cost-reimbursement  type 
contracts — 

(1)  Audits  on  contracts  with  the 
Canadian  Commercial  Corporation 
(CCC)  are  automatically  arranged  by  the 
Department  of  Supplies  and  Services 
(DSS).  Canada.  Audit  reports  are 
furnished  to  DSS.  Upon  advice  from 


DSa  the  CCC  will  certify  the  invoice 
and  forward  it  with  SF 1034,  Public 
Voucher,  to  the  administrative 
contracting  officer  for  further  processing 
and  transmittal  to  the  disbursing  office. 

(2)  On  contracts  placed  directly  with 
Canadian  firms,  the  administrative 
contracting  officer  requests  audits  fi"om 
the  Audit  Services  Bureau  (ASB), 
Ottawa,  Ontario,  Canada. 

(i)  Invoices  are  approved  by  the  ASB/ 
DSS  auditor  on  a  provisional  basis 
pending  completion  of  the  contract  and 
final  audit. 

(ii)  The  ASB/nSS  forwards  these 
invoices,  accompanied  by  SF  1034, 
Public  Voucher,  to  the  administrative 
contracting  officer  for  further  processing 
and  transmittal  to  the  disbursing  officer. 

(iii)  ASB/DSS  fiimishes  periodic 
advisory  audit  reports  directly  to  the 
administrative  contracting  officer, 

225.870-8    Termination  procedures. 

(a)  The  Canadian  Commercial 
Corporation  will  continue  administering 
contracts  that  may  be  terminated  by  the 
U.S.  contracting  officer. 

(b)  The  Corporation  will  setUe  all 
Canadian  subcontracts  in  accordance 
with  the  policies,  practices,  and 
procedures  of  the  Canadian 
Government 

(c)  The  U.S.  agency  administering  the 
contract  with  the  Canadian  Commercial 
Corporation  shall  provide  any  services 
required  by  the  Canadian  Commercial 
Corporation,  including  disposal  of 
inventory,  for  settlement  of  any 
subcontracts  placed  in  the  United 
States.  Settlement  of  such  U.S. 
subcontracts  is  made  under  this 
regulation. 

225  J70-7    Acceptance  of  Canadian 
supplies. 

(a)  When  contracts  placed  in  Canada, 
either  with  the  Canadian  Commercial 
Corporation  or  directly  with  Canadian 
suppliers,  require  contract  quality 
assurance  (CQA)  and/or  acceptance 
before  shipment.  CQA  and/or 
acceptance,  as  applicable,  will  be 
performed  by  the  Department  of 
National  Defence  (Canada),  under 
paragraph  6  of  the  Letter  of  Agreement. 

(b)  Signature  by  the  Department  of 
National  Defence  (Canada)  quality 
assurance  representative  on  the  DoD 
inspection  and  acceptance  form  is 
satisfactory  evidence  of  acceptance  for 
payment  purposes. 

225.870-8    Industriat  security. 

Industrial  security  for  Canada  shall  be 
in  accordance  with  the  U.S. -Canada 
Industrial  Security  Agreement  of  March 
31, 1952,  as  amended. 


225.871    North  Atlantic  Treaty 
Organization  (NATO)  cooperative  pro|ects. 

225.871-1    Scope. 

(a)  This  section  provides  guidance  on 
awarding  contracts  based  on  NATO 
cooperative  projects. 

(b)  The  authority  is  22  U.S.C.  2767  and 
10  U.S.C.  2350b. 

225^71-2    Definition*. 

(a)  CooperaUve  project  means  a 
jointly  managed  arrangement — 

(1)  Described  in  a  written  agreement 
between  the  partier. 

(2)  Undertaken  to  further  the 
objectives  of  standardization, 
rationalization,  and  interoperability  of 
the  armed  forces  of  North  Atlantic 
Treaty  Organization  member  countries; 
and 

(3)  Providing  foi^ 

(i)  One  or  more  of  the  other 
participants  to  share  with  the  United 
States  the  cost  of  research  and 
development  testing,  evaluation,  or  joint 
production  (including  follow-on  support) 
of  certain  defense  articles; 

(ii)  Concurrent  production  in  the 
United  States  and  in  another  member 
coiuitry  of  a  defense  article  jointly 
developed;  or 

(iii)  Acquisition  by  the  United  States 
of  a  defense  article  or  defense  service 
from  another  member  country. 

(b)  Other  partjcipant  means  a 
cooperative  project  participant  other 
than  the  United  States. 

225.871-3   General. 

(a)  Cooperative  project  autiiority.  (1) 
Departments  or  agencies,  that  have 
authority  to  do  so,  may  enter  into  a 
cooperative  project  agreement  with 
NATO  or  with  one  or  more  member 
countries  of  that  organization  under 
DoO  Directive  5530.3.  International 
Agreements. 

(2)  Under  laws  and  regulations 
governing  the  negotiation  and 
implementation  of  cooperative  project 
agreements,  departments  and  agencies 
may  enter  into  contracts,  or  inctir  other 
obligations,  on  behalf  of  other 
participants  without  charge  to  any 
appropriation  or  contract  authorizatioa 

(3)  Agency  heads  have  authority  to 
solicit  and  award  contracts  to 
implement  cooperative  projects. 

(b)  Contracts  implementing 
cooperative  projects  shall  comply  with 
all  applicable  laws  relating  to 
Government  acquisition,  unless  a 
waiver  is  granted  under  225.871-4.  A 
waiver  of  certain  laws  and  regulations 
may  be  obtained  if— 

(1)  Required  by  the  terms  of  a  written 
cooperative  project  agreement: 


(2)  It  will  significantly  further  NATO 
standardization,  rationalization,  and 
interoperability;  and 

(3)  It  is  approved  by  the  appropriate 
DoD  official. 

22&871-4    Statutory  waiver*. 

(a)  The  Deputy  Secretary  of  Defense 
may  waive  for  contracts  or  subcontracts 
placed  outside  the  United  States  any 
provision  of  law  that  specifically 
prescribes — 

(1)  Procedures  for  the  formation  of 
contracts; 

(2)  Terms  and  conditioiis  for  inclusion 
in  contracts; 

(3)  Requirements  for,  or  preferences  to 
be  given — 

(I)  To  goods  grown,  produced,  or 
manufactured  in  the  United  States  or  in 
U.S.  Government-owned  facilities;  or 

(ii)  For  services  to  be  performed  in  the 
United  States;  or 

(4)  Requirements  regulating  the 
performance  of  contracts. 

(b)  There  is  no  authority  for  waiver 
of— 

(1)  Any  provision  of  the  Arms  Export 
Control  Act  (22  U.S,C.  2751); 

(2)  Any  provision  of  10  U.S.C  2304; 

(3)  The  cargo  preference  laws  of  the 
United  States,  including  the  Military 
Cargo  Preference  Act  of  1904  (10  U.S.C 
2631)  and  the  Cargo  Preference  .\ct  of 
1954  (46  U.SC  1241(b));  or 

(4)  Any  of  the  financial  management 
responsibilities  administered  by  the 
Secretary  of  the  Treasury. 

(c)  If  a  waiver  is  contemplated  under 
the  terms  of  a  cooperative  project 
agreement  forward  a  request  for  the 
waiver  to  the  Deputy  Secretary  of 
Defense,  through  the  Director  of  Defense 
Procurement.  The  waiver  request  must 
include  a  drafi  Determination  and 
Findings  for  signature  by  the  Deputy 
Secretary  of  Defense  establishing  that 
the  waiver  is  necessary  to  significantly 
further  NATO  standardization, 
rationalization,  and  interoperability. 

(d)  The  approval  of  the  Deputy 
Secretary  of  Defense  must  be  obtained 
before  committing  to  make  waivers  in 
an  agreement  or  an  amendment  to  an 
agreement  or  contract. 

225.871-8    Directed  subcontracting. 

(a)  The  Director  of  Defense 
Procurement  may  authorize  the  direct 
placement  of  subcontracts  with 
particular  subcontractors.  Directed 
subcontracting  is  not  authorized  unless 
specifically  addressed  in  the 
cooperative  project  agreement. 

(b)  In  some  instances,  it  may  not  be 
feasible  to  name  specific  subcontractors 
at  the  time  the  agreement  is  concluded. 
The  general  provisions  for  work  sharing 
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at  the  prime  and  subcontractor  level, 
however,  must  be  clearly  delineated  in 
the  agreement  Thia  will  provide  the 
authority  necessary  to  implement  such 
arrangements  during  the  acquisition 
phase. 

(c)  The  agreement  is  the  authority 
necessary  for  including  a  contractual 
provision  requiring  the  prime  contractor 
to  place  certain  subcontracts  with 
particular  subcontractors.  No  separate 
justification  and  approval  during  the 
acquisition  process  is  required. 

225.t71-«    Disposal  of  property. 

Dispose  of  property  that  is  jointly 
acquired  by  the  members  of  a 
cooperative  project  under  the 
procedures  estabUshed  in  the  agreement 
or  in  a  manner  consistent  with  the  terms 
of  the  agreement 

22S.871-7    Congrssslonal  notiflcatloa 

(a)  Congress  must  be  notified 
whenever  DoD  determines  to  award  a 
prime  contract  or  subcontract  to  a 
particidar  contractor  if  the 
determination  was  not  part  of  the 
certification  made  under  Section  27(f)  of 
the  Arms  Export  Control  Act  before 
finalizing  the  cooperative  agreement. 

(1)  Departments  and  agencies  must 
provide  a  proposed  Congressional 
notice  to  ASD(P&L)  in  sufficient  time  to 
forward  to  Congress  before  the  time  of 
contract  award 

(2)  The  proposed  notice  shall  include 
the  reason  why  the  authority  to 
designate  a  particular  contractor  or 
subcontractor  should  be  used. 

(b)  Congressional  notification  is  also 
required  each  time  a  statutory  waiver  is 
exercised  under  225.871-4.  if  such 
information  was  not  provided  in  the 
certification  to  Congress  before 
finalizing  the  cooperative  agreement 
Exercise  of  the  waiver  means  a  contract 
award  or  modification  which  provides 
for  a  statutory  exception. 

225.872    Contracting  with  qualifying 
country  sources. 

225.S72-1    GtmtA. 

(a)  As  a  result  of  memoranda  of 
understanding  and  other  international 
agreements,  the  DoD  has  determined  it 
inconsistent  with  the  public  interest  to 
apply  restrictions  of  the  Buy  American 
Act/Balance  of  Payments  Program  to  the 
acquisition  of  defense  equipment  which 
is  mined,  produced,  or  manufactured  in 
any  of  the  following  countries  (referred 
to  in  this  part  as  "qualifying 
countries") — 

Belgium 

Canada 

Denmark 

Egypt 

Federal  Republic  of  Germany 


France 
Greece 
Israel 
Italy 

Luxembourg 
Netherlands 
Norway 
Portugal 
Spain 
Turkey 

United  Kingdom  of  Great  Britain  and 
Northern  Ireland 

(b)  Individual  acquisitions  for 
products  of  the  following  qualifying 
countries  may.  on  a  purchase-by- 
purchase  basis,  be  exempted  from 
application  of  the  Buy  American  Act 
and  Balance  of  Payments  Program  as 
inconsistent  with  the  public  interest — 

Australia 

Sweden 

Switzerland 

(c)  The  determination  in  paragraph  (a) 
of  this  subsection  does  not  limit  the 
authority  of  the  cognizant  Secretary  to 
restrict  acquisitions  to  domestic  sources 
or  reject  an  otherwise  acceptable  offer 
bom  a  qualifying  country  source  in 
instances  where  considered  necessary 
for  national  defense  reasons. 

225J73-2    Applicability. 

(a)  This  section  applies  to  all 
acquisitions  of  supplies  except  where 
restricted  by — 

(1)  Provision  of  U.S.  National 
Disclosure  Policy  (NDP),  DOD  Directive 
6230.11,  Disclosure  of  Classified  Military 
Information  to  Foreign  Governments 
and  International  Organizations: 

(2)  U.S.  defense  mobilization  base 
requirements  purchased  under  the 
authority  of  FAR  6.302-3(a)(2){i)  except 
for  quantities  in  excess  of  that  required 
to  maintain  the  defense  mobilization 
base.  This  restriction  does  not  apply  to 
Canadian  planned  producers — 

(i)  Review  individual  solicitations  to 
determine  whether  this  restriction 
applies. 

(ii)  Information  concerning  restricted 
items  may  be  obtained  from 
OASD{P&L).  Office  of  Industrial  Base 
Assessment; 

(3)  U.&  laws  or  regulations  (e.g..  the 
annual  DoD  Appropriations  Act);  and 

(4)  U.S.  industrial  securify 
requirements. 

(b)  This  section  does  not  apply  to 
construction  contracts. 

225.872-3    Solicitation  procadurM. 

(a)  Include  qualifying  country  sources 
on  bidders  mailing  lists  and  comparable 
source  lists  upon  their  request  (see  FAR 
14.205). 

(b)  Except  for  items  developed  under 
the  U.S./Canadian  Development  Sharing 
Program,  use  the  criteria  for  soliciting 


and  making  awards  under  FAR  Part  19 
for  small  business  concerns  without 
regard  to  whether  there  are  potential 
qualifying  country  sources  for  the  end 
product  Do  not  consider  an  offer  of  a 
qualifying  country  end  product  if  the 
solicitation  is  identified  for  the  exclusive 
participation  of  small  business  firms. 

(c)  Send  solicitations  directly  to 
qualifying  country  sources.  Sohcit 
Canadian  sources  through  the  Canadian 
Commercial  Corporation  in  accordance 
with  225.87a 

(d)  Use  international  air  mail  if 
solicitation  destinations  are  outside  the 
United  States  and  security  classification 
permits  such  use  (see  FAR  14.202  and 
FAR  14.203). 

(e)  If  unusual  technical  or  security 
requirements  preclude  the  acquisition  of 
otherwise  acceptable  defense  equipment 
from  qualifying  country  sources,  review 
the  need  for  such  requirements.  Do  not 
impose  unusual  technical  or  security 
requirements  solely  for  the  purpose  of 
precluding  the  acquisition  of  defense 
equipment  from  qualifying  countries. 

(f)  Do  not  automatically  exclude 
qualifying  country  sources  from 
submitting  offers  because  their  supplies 
have  not  been  tested  and  evaluated  by 
the  department/agency. 

(1)  Consider  the  adequacy  of 
qualifying  country  service  testing  on  a 
case-by-case  basis.  Departments  or 
agencies  that  must  limit  solicitations  to 
sources  whose  items  have  been  service 
tested  and  evaluated  by  the 
department/agency  shall  consider 
supplies  from  qualifying  country  sources 
that  have  been  tested  and  accepted  by 
the  qualifying  country  for  service  use. 

(2)  The  department/agency  may 
perform  a  confirmatory  test  if 
necessary. 

(3)  Apply  U.S.  test  and  evaluation 
standards,  policies,  and  procedures 
when  the  department/agency  decides 
that  confirmatory  tests  of  qualifying 
country  end  products  are  necessary. 

(4)  Where  it  appears  that  these 
provisions  might  adversely  delay  service 
programs,  obtain  the  concurrence  of  the 
DoD  Acquisition  Executive,  Under 
Secretary  of  Defense  (Acquisition), 
before  excluding  the  qualifying  country 
source  from  consideration. 

(g)  Permit  industry  representatives 
from  a  qualifying  country  to  attend 
symposia,  program  briefings,  prebid 
conferences  (FAR  14.207  and  FAR 
15.409),  and  similar  meetings  that 
address  U.S.  defense  equipment  needs 
and  requirements.  When  practical, 
structure  these  meetings  to  allow 
attendance  by  representatives  of 
qualifying  country  concerns. 


'Federal  Regist 

§  225.872-4    Evaluation  of  off e 

(a)  Qualifying  country  soui 
competing  for  DoD  requlreme 
be  responsive  to  the  terms  ar 
conditions  of  DoD  solicitatioi 

(b)  Evaluate  offers  from  th( 
country  sources  in  225.872-l( 
application  of  the  50  percent 
American  Act  or  Balance  of  J 
Program  evaluation  factor,  in 
accordance  with  225.105  and 

(c)  Evaluate  offers  of  end  p 
from  the  qualifying  country  s< 
225.872-l{b)  without  applicat 
50  percent  Buy  American  Ad 
of  Payments  Program  evalual 
If  the  offer,  as  evaluated,  is  U 
otherwise  eligible  for  award, 
contracting  officer  shall  requ( 
exemption  of  the  Buy  Americ 
inconsistent  with  the  public  I 

(1)  To  obtain  an  exemption 
Determination  and  Findings  ( 
signature  ai  the  appropriate  1 
forth  at  22S.102(a)(3)(C). 

(2)  The  Determination  and 
Bhall  be  substantially  as  folio 
items,  or  modified  as  necessa 
components — 

Service  or  Agency 

Exemption  of  the  Buy  .Amencan . 
U.S.C.  lOa-dJ 

Determination  and  Findings 

Upon  the  basis  of  the  followin; 
and  determiration  which  I  hereb; 
accordance  with  the  provisions  c 
25.102,  acquisition  of  [qualifying 
identify  country)  [describe  item) 
made  as  provided  below. 

Findings 

1.  The  [contracting  activity]  pr 
purchase  under  contract  number, 
mined,  produced,  or  manufacture 
of  origin).  The  total  estimated  coi 
acquisition  is 

2.  The  United  States  Govemmc 

Government  of have  i 

remove  barriers  to  procurement  i 
and  subcontract  level  for  defense 
produced  in  each  other's  countrie 
laws  and  regulations  permit 

3.  The  agreement  provides  that 
offers  oi  [qualifying  country]  end 
will  be  evaluated  by  the  Departm 
Defense  without  imposing  any  pr 
differential  under  the  Buy  Americ 
without  taking  applicable  U.S.  cu 
duties  into  consideration  so  that  I 
country]  items  may  better  compe 
of  defense  equipment  to  the  Depa 
Defense.  In  addition,  the  Agreem( 
stipulates  that  acquisitions  of  [qu 
country]  items  must  fully  satisfy  I 
of  Defense  requirements  for  perfc 
quality,  and  delivery  and  shall  co 
Department  of  Defense  no  more  t 
comparable  U.S.  source  or  other  I 
source  defense  equipment  etigibli 

4.  In  order  to  achieve  the  above 
the  solicitation  contained  the  Bu} 
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and  making  awards  under  FAR  Part  19 
for  small  business  concerns  without 
regard  to  whether  there  are  potential 
qualifying  country  sources  for  the  end 
product.  Do  not  consider  an  offer  of  a 
qualifying  country  end  product  if  the 
solicitation  is  identified  for  the  exclusive 
participation  of  small  business  firms. 

(c)  Send  solicitations  directly  to 
qualifying  country  sources.  SoUcit 
Canadian  sources  through  the  Canadian 
Commercial  Corporation  in  accordance 
with  225.870. 

(d)  Use  international  air  mail  if 
solicitation  destinations  are  outside  the 
United  States  and  security  classification 
permits  such  use  (see  FAR  14.202  and 
FAR  14.203). 

(e)  If  unusual  technical  or  security 
requirements  preclude  the  acquisition  of 
otherwise  acceptable  defense  equipment 
from  qualifying  country  sources,  review 
the  need  for  such  requirements.  Do  not 
impose  unusual  technical  or  security 
requirements  solely  for  the  purpose  of 
precluding  the  acquisition  of  defense 
equipment  from  quahfying  countries. 

(f)  Do  not  automatically  exclude 
qualifying  country  sources  from 
submitting  offers  because  their  supplies 
have  not  been  tested  and  evaluated  by 
the  department/agency. 

(1)  Consider  the  adequacy  of 
qualifying  country  service  testing  on  a 
case-by-case  basis.  Departments  or 
agencies  that  must  limit  solicitations  to 
sources  whose  items  have  been  service 
tested  and  evaluated  by  the 
department/ agency  shall  consider 
supplies  from  qualifying  country  sources 
that  have  been  tested  and  accepted  by 
the  qualifying  country  for  service  use. 

(2)  The  department/agency  may 
perform  a  confirmatory  test,  if 
necessary. 

(3)  Apply  U.S.  test  and  evaluation 
standards,  policies,  and  procedures 
when  the  department/agency  decides 
that  confirmatory  tests  of  qualifying 
country  end  products  are  necessary. 

(4)  Where  it  appears  that  these 
provisions  might  adversely  delay  service 
programs,  obtain  the  concurrence  of  the 
DoD  Acquisition  Executive.  Under 
Secretary  of  Defense  (Acquisition), 
before. excluding  the  qualifying  country 
source  from  consideration. 

(g)  Permit  industry  representatives 
from  a  qualifying  country  to  attend 
symposia,  program  briefings,  prebid 
conferences  (FAR  14.207  and  FAR 
15.409).  and  similar  meetings  that 
address  U.S.  defense  equipment  needs 
and  requirements.  When  practical, 
structure  these  meetings  to  allow 
attendance  by  representatives  of 
qualifying  coimtiy  concerns. 


§225.S72-4    Evaluation  of  offers. 

(a)  Qualifying  country  sources 
competing  for  DoD  requirements  must 
be  responsive  to  the  terms  and 
conditions  of  DoO  solicitations. 

(b)  Evaluate  offers  from  the  qualifying 
country  sources  in  225.872-l(a)  without 
application  of  the  50  percent  Buy 
American  Act  or  Balance  of  Payments 
Program  evaluation  factor.  In 
accordance  with  225.105  and  225.303. 

(c)  Evaluate  offers  of  end  products 
from  the  quaUfying  country  sources  in 
225.872-1(5)  without  application  of  the 
50  percent  Buy  American  Act  or  Balance 
of  Payments  Program  evaluation  factor. 
If  the  offer,  as  evaluated,  is  low  or 
otherwise  eligible  for  award,  the 
contracting  officer  shall  request 
exemption  of  the  Buy  American  Act  as 
inconsistent  with  the  public  interest. 

(1)  To  obtain  an  exemption,  process  a 
Determination  and  Findings  for 
signaiuif  ai  the  appropriate  level  as  set 
forth  at  225.102(a)(3)(C). 

(2)  The  Determination  and  Findings 
ivhall  be  substantially  as  follows  for  end 
items,  or  modified  as  necessary  for 
components — 

Service  or  Agency 

Exemption  of  the  Buy  American  Act  (41 
U.S.C.  lOa-d) 

Determination  and  Findings 

Upon  the  basis  of  the  following  findings 
and  determination  which  I  hereby  make  in 
accordance  with  the  provisions  of  FAR 
25.102,  acquisition  of  (qualifying  country- 
identify  country)  (describe  item)  may  be 
made  as  provided  below. 

Findings       { 

1.  The  (contracting  activity)  proposes  to 
purchase  under  contract  number, . 


mined,  produced,  or  manufactured  in  (country 
of  origin).  The  total  estimated  cost  of  this 
acquisition  is 

2.  The  United  States  Government  and  the 

Government  of have  agreed  to 

remove  barriers  to  procurement  at  the  prime 
and  subcontract  level  for  defense  equipment 
produced  in  each  other's  countries  insofar  as 
laws  and  regulations  permit. 

3.  The  agreement  provides  that  competitive 
offers  of  [qualifying  country)  end  products 
will  be  evaluated  by  the  Department  of 
IJefense  without  imposing  any  price 
differential  under  the  Buy  American  Act  and 
without  taking  applicable  U.S.  customs  and 
duties  into  consideration  so  that  [qualifying 
country]  items  may  better  compete,  for  sales 
of  defense  equipment  to  the  Department  of 
Defense.  In  addition,  the  Agreement 
stipulates  that  acquisitions  of  [qualifying 
country)  items  must  fully  satisfy  Department 
of  Defense  requirements  for  performance, 
quality,  and  delivery  and  shall  cost  the 
Department  of  Defense  no  more  than  would 
comparable  U.S.  source  or  other  foreign 
source  defense  equipment  eligible  for  award. 

4.  In  order  to  achieve  the  above  objectives, 
the  solicitation  contained  the  Buy  American 


Act  and  Balance  of  Payments  Program  clause, 
252.225-7001,  or  the  Buy  American  Act.  Trade 
Agreements  Act,  and  the  Balance  of 
Pajments  Program  clause,  252.225-7006. 
Offers  were  solicited  from  other  sources  and 
the  offer  received  for  (qualifying  country  end 
item)  is  found  to  be  otherwise  eligible  for 
award. 

Determination 

Pursuant  to  the  Buy  American  Act  (41 
U.S.C.  lOa-d).  I  hereby  determine  that  it  is 
inconsistent  with  the  public  interest  to  apply 
the  restrictions  of  the  Buy  American  Act  to 
the  proposed  offer. 

(Date) 

225.872-5    Contract  administration. 

(a)  Arrangements  exist  with  some 
qualifying  countries  to  provide 
reciprocal  contract  administration 
services.  Some  arrangements  are  at  no 
cost  to  either  government.  To  determine 
whether  such  an  arrangement  has  been 
negotiated  and  what  contract 
administration  functions  are  covered, 
contact  the  Foreign  Contracting 
Directorate.  Office  of  the  Director  of 
Defense  Procurement.  ((703)  697-9351, 
DSN  227-9351). 

(b)  When  contract  administration 
services  are  required  on  contracts  to  be 
performed  in  qualifying  countries,  direct 
the  request  to  the  cognizant  activity 
under  DLAH  4105.4,  section  II,  part  2 
(DoD  Directory  of  Contract 
Administration  Services  Components). 
Contract  administration  services  for 
DoD  subcontracts  placed  by  qualifying 
country  sources  in  the  United  States  will 
be  arranged  by  the  cognizant  activity 
under  DLAH  4105.4.  section  II.  part  2. 

(c)  The  contract  administration 
activity  receiving  a  delegation  or 
secondary  delegation  shall  review  the 
delegation  to  determine  whether  any 
portions  of  the  delegation  are  covered 
by  memoranda  of  understanding 
annexes,  and  delegate  those  functions  to 
the  appropriate  organization  in  the 
qualifying  country's  government. 

(d)  Information  on  qualify  assurance 
delegations  to  foreign  governments  is  in 
subpart  246.4.  Government  Contract 
Quality  Assurance. 

225J72-e    Audit 

(a)  Memoranda  of  understanding  with 
some  qualifying  countries  contain 
armexes  that  provide  for  reciprocal  "no- 
cost"  audits  of  contracts  and 
subcontracts  (pre-  and  post-award). 

(b)  To  determine  if  such  an  annex  Is 
applicable  to  a  particular  qualifying 
country,  contact  the  Foreign  Contracting 
Directorate.  Office  of  the  Director  of 
Defense  Procurement  ((703)  607-9351, 
DSN  227-9351). 


(c)  Handle  requests  for  audits  in 
qualifying  countries  under  215.805- 
5(c)(1). 

(1)  Except  for  the  United  Kingdom 
(UK),  send  the  request  to  the 
administrative  contracting  officer  at  the 
cognizant  activity  listed  in  DLAH  4105.4. 
section  II.  part  2  (DoD  Directory  of 
Contract  Administration  Services 
Components),  Send  the  request  for  audit 
from  the  UK  directly  to  their  Ministry  of 
Defence.  See  section  VII,  DLAH  4105.4 
for  guidance. 

(2)  Send  an  advance  copy  of  the 
request  to  the  focal  point  identified  by 
the  Foreign  Contracting  Directorate, 
Office  of  the  Director  of  Defense 
Procurement. 

225.872-7    Industrial  security  for  qualifying 
countries. 

The  required  procedures  for 
safeguarding  classified  defense 
information  necessary  for  the 
performance  of  contracts  awarded  to 
qualifying  country  sources  are  in  the 
DoD  Industrial  Security  Regulation  DoD 
5220.22-R  (implemented  for  the  Army  by 
AR  380-49;  for  the  Navy  by  OPNAV 
Instruction  5540.8L;  for  the  Air  Force  by 
AFR  205-4;  for  the  Defense 
Communications  Agency  by  DCA 
Instruction  240-110-8;  and  for  the 
Defense  Mapping  Agency  by  DMA 
Instruction  5220.22). 

225.872-8    Subcontracting  with  qualifying 
country  sources. 

In  reviewing  contractor 
subcontracting  procedures,  the 
contracting  officer  shall  ensure  that  the 
prime  contract  does  not  preclude 
qualifying  country  sources  from 
competing  for  subcontracts,  except 
when  restricted  by  national  security 
interest  reasons,  mobilization  base 
considerations,  or  applicable  U.S.  laws 
or  regulations.  (See  the  clause  at 
252.225-7002,  Qualifying  Country 
Sources  as  Subcontractors.) 

Subpart  225.9— Additional  Foreign 
Acquisition  Clauses 

225.901    Omission  of  ttts  Examlnstion  of 
Records  cisuss. 

(c)  Conditions  for  omission.  (l)(ii)  The 
department  or  agency  shall  submit  the 
required  report  in  triplicate  to  the 
Director  for  Information  Operations  and 
Reports.  Washington  Headquarters 
Services.  Washington,  DC  20301, 

Subpart  225.10— Sanctions  for 
Violations  of  Export  Controls 

225.1003    Exceptions. 

(a)  The  authorify  to  act  for  the  agency 
head  is  limited  to  a  level  no  lower  than 
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an  official  who  is  appointed  by  and  with 
the  advice  of  the  Senate.  For  the  defense 
agencies,  this  is  the  Under  Secretary  of 
Defense  for  Acquisition. 

(b)  The  designee  is  the  contracting 
officer. 

Subpart  225.70— Auttiorization  Acts, 
Appropriations  Acts,  and  Other 
Statutory  Restrictions  on  Foreign 
Purchases 

225.7000  Scope  of  sut>part 

(a)  This  subpart  contains  restrictions 
on  the  acquisition  of  foreign  products, 
imposed  by  DoD  Appropriations  and 
Authorization  Acts  and  other  statutes. 
Refer  to  the  Acts  to  verify  ciurent 
applicabihty  of  the  restrictions. 

(b)  Nothing  in  this  subpart  affects  the 
applicability  of  the  Buy  American  Act  or 
Balance  of  Payments  Program. 

225.7001  DefkKtions. 

As  used  in  this  subpart — 

(a)  "Hand  or  measuring  tools"  means 
those  tools  listed  in  Federal  supply 
classifications  51  and  52.  respectively. 

(b)  "Possessions."  as  used  in  the 
phrase  "United  States  or  its 
possessions,"  includes  Puerto  Rico. 

(c)  "Specialty  metals"  is  defined  in  the 
clause  at  252.225-7014.  Preference  for 
Domestic  Specialty  Metals. 

225.7002  Restricttons  on  food,  ctotWng. 
fatMlcs,  and  specialty  metals. 

§225.7002-1    Restrictions. 

(a)  Do  not  acquire  supplies  consisting 
in  whole  or  in  part  of  any  of  the 
following,  that  have  not  been  grown  or 
produced  in  the  United  States  or  its 
possessions — 

(1)  Food,  but  this  does  not  restrict 
acquisition  of  foods  manufactiu^d  or 
processed  in  the  United  States  or  its 
possessions; 

(2)  Clothing; 

(3)  Tents,  tarpaulins,  or  covers; 

(4)  Cotton  and  other  natural  fiber 
products,  or  wool  (whether  in  the  form 
of  fiber  or  yam  or  contained  in  fabrics, 
materials,  or  manufactured  articles),  but 
this  does  not  restrict  acquisition  of 
cotton  or  wool  reprocessed  or  reused  in 
the  United  States  or  its  possessions; 

(5)  Woven  silk  or  woven  silk  blends; 

(6)  Spun  silk  yam  for  cartridge  cloth; 

(7)  Synthetic  fabric  or  coated 
synthetic  fabric; 

(8)  Canvas  products;  or 

(9)  Any  item  of  individual  equipment 
manufactiued  from  or  containing  any  of 
the  listed  fibers,  yams,  fabrics,  or 
materials. 

(b)  Do  not  acquire  specialty  metals, 
including  stainless  steel  flatware,  that 
were  not  melted  in  steel  manufacturing 


facilities  located  within  the  United 
States  or  its  possessions. 

225.700»-2    ExcsptkMW. 

Acquisitions  in  the  following 
categories  are  not  subject  to  the 
restrictions  in  225.7002-1 — 

(a)  Any  of  the  items  in  225.7002-1.  if 
the  Secretary  concerned,  or  designee, 
determines  that  they  cannot  be  acquired 
when  needed  in  a  satisfactory  quality 
and  sufficient  quantity  grown  or 
produced  in  the  United  States  or  its 
possessions  at  U.S.  market  prices. 

(b)  Outside  the  United  States— 

(1)  In  support  of  combat  operations; 

(2)  Perishable  foods  by  activities 
located  outside  the  United  States  for 
their  personnel;  or 

(3)  Emergency  acquisitions  by  such 
activities  for  their  persormel. 

(c)  Acquisitions  by  vessels  in  foreign 
waters. 

(d)  Acquisitions  of  those  supplies 
listed  in  FAR  25.108(d)(1). 

(e)  Small  purchases  (for  the  purpose  of 
this  exception,  a  small  purchase  means 
the  contract  action,  as  distinguished 
from  a  single  line  item  of  $25,000  or 
less). 

(f)  Acquisitions  of  end  items 
incidentally  incorporating  cotton  or 
wool,  for  which  the  estimated  value  of 
the  cotton  or  wool  is  not  more  than  ten 
percent  of  the  total  price  of  the  end  item; 
provided  the  estimated  value  of  the 
cotton  or  wool  does  not  exceed  $25,000. 

(g)  Supplies  purchased  specifically  for 
commissary  resale. 

(h)  Purchases  of  specialty  metals  by 
subcontractors  at  any  tier  for  programs, 
except — 

(1)  Aircraft; 

(2)  Missile  and  space  systems; 

(3)  Ships; 

(4)  Tank-automotive; 

(5)  Weapons;  and 

(6)  Ammunition. 

(i)  Purchases  of  specialty  metals  and 
chemical  warfare  protective  clothing 
when — 

(1)  Agreements  with  foreign 
governments  require  the  United  States 
to  purchase  supplies  fit)m  foreign 
sources  to  offset  sales  made  by — 

(i)  The  U.S.  Government;  or 
(ii)  U.S.  firms  under  approved 
programs;  or 

(2)  The  acquisition  furthers  an 
agreement  with  a  qualifying  country  (see 
225.872). 

225.7002-3    Prsfermc*  for  domestic  wooL 

Use  of  the  procedures  in  this 
subsection  may  result  in  acquisition  of 
articles  of  wool  (except  mohair)  not 
grown,  reprocessed,  reused,  or  f^roduced 
in  the  United  States  or  its  possessions.  If 
so.  a  secretarial  determination  under 


225.7002-2(a)  is  not  required  because  the 
Secretaries  have  determined  that  a 
satisfactory  qualify  and  sufficient 
quantity  of  such  articles  cannot  be 
acquired  as  and  when  needed  at  U.S. 
market  prices. 

(a)  Solicit  offers  for  supplies  that  are 
part  wool  as  follows,  giving  preference 
in  the  order  listed — 

(1)  Manufactured  in  the  United  States 
or  its  possessions  from  domestic  wool; 

(2)  Manufactured  in  the  United  States 
or  its  possessions  from  a  blend  of 
domestic  wool  and  foreign  wool;  and 

(3)  Manufactured  in  the  United  States 
or  its  possessions  from  foreign  wool. 

(b)  Award  for  domestically  produced 
articles  using  100  percent  domestic 
wools  if — 

(1)  Chi  the  date  offers  are  opened,  the 
average  market  price  of  domestic  wool 
of  usable  grades  is  no  more  than  10 
percent  above  the  average  of  the  prices 
(which  reflect  the  Secretary  of 
Agriculture's  current  incentive  price]  of 
representative  types  and  grades  of 
domestic  wools  in  the  wool  category 
that  includes  the  wool  required  by  the 
specifications;  and 

(2)  Reasonable  offers  of  100  percent 
domestic  wools  are  received. 

(c)  Evaluate  offers  using  a  factor 
computed  in  accordance  with  paragraph 
(d)  of  this  subsection.  Base  the  factor  on 
the  portion  of  foreign  wool  furnished  or 
used  to  perform  the  contract  add  the 
resulting  amount  to  the  offered  price, 
and  award  accordingly.  If  the  evaluation 
results  in  tie  offers,  make  award  to  the 
offeror  proposing  to  fumish  or  use  the 
most  domestic  wool. 

(d)  The  evaluation  factor  is  ten 
percent  of  the  average  price  of  the 
representative  grade(s)  of  domestic 
wool.  To  determine  the  representative 
grade{s)  of  wool,  see  the  Table  25-2, 
Representative  Grade.  (The  table  prices 
reflect  the  current  incentive  price  per 
potmd  grease  basis  converted  to  clean 
basis  for  each  grade.  Include  all  grades 
of  Original  Bag  Texas  and  Territory 
wool,  and  Graded  Territory  wool  and 
Graded  Fleece  wool  falling  within  the 
applicable  category  as  reported  in  the 
Department  of  Agriculture  "Market 
News.") 

Table  25-2.— nepresentative  Grade 


Table  25-2.— Representatiw 
Continued 


Price  clean 

beats  per 

pound 

doflars 

Category  l-GfKles  SOt  and  iinar 
The    average    a*    the    fottowMg 
grades: 

64-s.     _ 

BJ's 

D 

ecs 

Category  2— Grades  58's  and  below: 
The    average    of    the    fotlowing 
grades: 

58s „ 

56s 

64S 

'  Determine  the  prce  c(*an  basis  » 
hy  dividing  the  current  irx^entive  price 
the  tv»o  grease  percentages  (or  t 
grades  (for  wtuch  prices  are  reported 
four  issues  of  the  Department  of  Agr>c 
News"  imrrediatefy  preceding  the  dati 
ing  or  the  closing  date  of  requests 
Compute  the  evaluation  factor  for  soiic 
basis  of  the  four  issues  of  Market  K 
ately  preceding  the  issuance  of  bids 
but  adjust  the  factor  at  trie  time  of  b 
the  closing  date  for  receipt  of  proi 
incentive  prices  change  dunng  the  inte 


225.7002-4    Contract  clauses. 

(a)  Use  the  clause  at  252.22£ 
Preference  for  Certain  DomesI 
Commodities,  in  all  solicitatio 
contracts  of  $25,000  or  more. 

(b)  Use  the  provision  at  252. 
Domestic  Wool  Preference,  in 
solicitations  for  supplies  if  wo 
component  part  or  end  produc 
Compute  the  evaluation  factoi 
accordance  with  225.7002-3{d] 
insert  the  amount  of  the  factoi 
paragraph  (a)(2){i)  of  the  claus 

(c)  Use  th^  clause  at  252.225 
Preference  for  Domestic  Speci 
Metals,  in  all  solicitations  and 
over  $25,000  that  require  deiiv 
article  containing  specialty  mc 
the  clause  with  its  Alternate  I 
solicitations  and  contracts  ovc 
requiring  dellverj',  for  one  of  tl 
following  major  programs,  of  i 
containing  speciaify  metals — 

(1)  Aircraft; 

(2)  Missile  and  space  systen 

(3)  Ships; 

(4)  Tank-automotive; 

(5)  Weapons;  or 

(6)  Ammunition. 

225.7003    Restriction  on  hand  o 
measuring  tools. 

225.7003-1    Restriction. 

Public  Law  97-377  and  subsi 
laws  appropriating  fimds  for  C 
restrict  the  acquisition  of  hand 
measuring  tools. 

225.7003-2    Contract  clause. 

Use  the  clause  at  252.225-70 
Preference  for  Domestic  Hand 
Measuring  Tools,  in  all  solicita 
contracts  over  $25,000  calling  i 
delivery  of  hand  or  measuring 
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225.7002-2(a)  is  not  required  because  the 
Secretaries  have  determined  that  a 
satisfactory  quality  and  sufficient 
quantity  of  such  articles  cannot  be 
acquired  as  and  when  needed  at  U.S. 
market  prices. 

(a)  Solicit  offers  for  supplies  that  are 
part  wool  as  follows,  giving  preference 
in  the  order  listed — 

(1)  Manufactured  in  the  United  States 
or  its  possessions  from  domestic  wool; 

(2)  Manufactured  in  the  United  States 
or  its  possessions  from  a  blend  of 
domestic  wool  and  foreign  wool;  and 

(3)  Manufactured  in  the  United  States 
or  its  possessions  from  foreign  wool. 

(b)  Award  for  domestically  produced 
articles  using  100  percent  domestic 
wools  if — 

(1)  On  the  date  offers  are  opened,  the 
average  market  price  of  domestic  wool 
of  usable  grades  is  no  more  than  10 
percent  above  the  average  of  the  prices 
(which  reflect  the  Secretary  of 
Agriculture's  current  incentive  price]  of 
representative  types  and  grades  of 
domestic  wools  in  the  wool  category 
that  includes  the  wool  required  by  the 
specifications;  and 

(2)  Reasonable  offers  of  100  percent 
domestic  wools  are  received. 

(c)  Evaluate  offers  using  a  factor 
computed  in  accordance  with  paragraph 
(d)  of  this  subsection.  Base  the  factor  on 
the  portion  of  foreign  wool  furnished  or 
used  to  perform  the  contract  add  the 
resulting  amount  to  the  offered  price, 
and  award  accordingly.  If  the  evaluation 
results  in  tie  offers,  make  award  to  the 
offeror  proposing  to  furnish  or  use  the 
most  domestic  wool. 

(d)  The  evaluation  factor  is  ten 
percent  of  the  average  price  of  the 
representative  grade(s)  of  domestic 
wool.  To  determine  the  representative 
grade{s)  of  wool,  see  the  Table  25-2. 
Representative  Grade.  (The  table  prices 
reflect  the  current  incentive  price  per 
pound  grease  basis  converted  to  clean 
basis  for  each  grade.  Include  all  grades 
of  Original  Bag  Texas  and  Territory 
wool,  and  Graded  Territory  wool  and 
Graded  Fleece  wool  falling  within  the 
applicable  category  as  reported  in  the 
Department  of  Agriculture  "Market 
News.") 

Table  2&-2.— Representative  Grade 


Table  25-2.— Representative  Grade— 
i      Continued 


Category  1— Gfad«»  60't  and  finer 
The    cv«ra0*    of    ttw    loikMrina 
grades: 

64*8 

62*s .  

60"s „___: 


Price  deen 

t>Mis  per 

pound 

doBara 


(•) 
D 


Category  2— Qradee  SS's  and  beloir 
The     average     of    the    following 
grades: 

58s 

56s 

64S 


Price  ciean 

basts  per 

pound 

dollars 


(') 
(•) 
(') 


'  Determine  tf>e  pr>ce  ctean  basis  for  each  grade 
liy  dividing  the  current  incentive  price  by  the  first  of 
the  two  grease  percentages  for  the  applicable 
grades  (for  wtuch  prices  are  reported)  listed  in  the 
four  issues  of  the  Department  of  Agi'culture  "Martiet 
News"  im:T'«jiatefy  preceding  the  date  of  bid  operv 
ing  Of  tf)e  closing  date  of  requests  tor  proposals. 
Compute  ttie  evaluation  factor  for  solicitations  on  tfi« 
basts  of  the  four  issues  of  "Market  f^ews"  immedi- 
ately preceding  the  issuance  of  bids  or  proposals, 
but  adjust  the  factor  at  ttie  time  of  bid  opening  (or 
tr.e  closing  date  for  rece'pt  of  proposals)  if  the 
incentive  pnces  change  dunng  the  intenm. 


225.7002-4    Contract  clauses. 

(a)  Use  the  clause  at  252.225-7012, 
Preference  for  Certain  Domestic 
Commodities,  in  all  solicitations  and 
contracts  of  $25,000  or  more. 

(b)  Use  the  provision  at  252.225-7013, 
Domestic  Wool  Preference,  in 
solicitations  for  supplies  if  wool  is  a 
component  part  or  end  product. 
Compute  the  evaluation  factor  in 
accordance  with  225.7002-3(d),  and 
insert  the  amount  of  the  factor  in 
paragraph  {a)(2)(i)  of  the  clause. 

(c)  Use  th^  clause  at  252.225-7014, 
Preference  for  Domestic  Specialty 
Metals,  in  all  solicitations  and  confracts 
over  $25,000  that  require  delivery  of  an 
article  containing  specialty  metals.  Use 
the  clause  with  its  Alternate  I  in  all 
solicitations  and  contracts  over  $25,000 
requiring  deliverj',  for  one  of  the 
following  major  programs,  of  an  article 
containing  specialty  metals — 

(1)  Aircraft; 

(2)  Missile  and  space  systems; 

(3)  Ships; 

(4)  Tank-automotive; 

(5)  Weapons;  or 

(6)  Ammunition. 

225.7003    Rtstrfction  on  hand  or 
measuring  tools. 

225.7003-1    Restriction. 

Public  L,aw  97-377  and  subsequent 
laws  appropriating  funds  for  DoD 
restrict  the  acquisition  of  hand  or 
measuring  tools. 

225.7003-2    Contract  clause. 

Use  the  clause  at  252.225-7015. 
Preference  for  Domestic  Hand  or 
Measuring  Tools,  in  all  solicitations  and 
contiracts  over  $25,000  calling  for 
delivery  of  hand  or  measuring  tools. 


22S.7004    Restriction  on  tnactilne  tods 
and  powered  and  non-powered  valves. 

(a)  Public  Law  99-591  (DoD 
Appropriations  Act  for  FY  1987)  and 
subsequent  statutes  have  imposed 
restrictions  on  the  acquisition  of  certain 
classes  of  machine  tools,  and  on 
powered  and  non-powered  valves  used 
in  piping  for  naval  surface  ships  and 
submarines. 

(b)  Appropriations  Act  restrictions 
apply  to  acquisitions  made  obligatiiig 
certain  year  funds,  while  Authorization 
Act  restrictions  apply  to  fund 
obligations  made  during  certain  fiscal 
years  regardless  of  the  year  for  which 
the  funds  were  appropriated. 

(c)  When  both  restrictions  apply  to  an 
acquisition,  the  Appropriations  Act 
restrictions  take  precedence  and  the 
procedures  of  225.7004-3  apply. 

225.7004-1    Applicability. 

(a)  Machine  tools  restricted  under  this 
section  are  those  tools  listed  in  Federal 
supply  classes  of  metalworking 
machinery  in  the  following  categories — 


Federal 
supply 
classifica- 
tion jFSC) 

f^me 

3405  ' 

Sgw  and  fHing  machines. 
Machine  centers  and  way  type  ma- 
chines. 
Electrical  and  ultrasonic  ernsion  ma. 

3408 

3410 

3411 

Chines. 
Boring  machines. 
Broaching  machines. 

3412 

3413 

3414 

Gear  cutting  and  finis.*^lng  machines. 

Grinding  machines. 

Latties. 

3415 

3416 

3417 

Milling  machines. 
Planers  and  shapers 

3418 

3419 

3426 

Metal  finishing  equipment. 

Gas  wekJing.  heat  cutting,  and  metal- 
izing  equipment 

Miscellaneous  we)d.ng  equipment. 

BeixJing  and  forming  machines. 

Hydraulic  artd  pneumatic  presses, 
power  drrven. 

Mecftanical  presses,  power  driven 

Punching  and  shearing  macfunes. 

Forging  machinery,  and  hammets. 

Riveting  machines. 

Miscellaneous  secondary  metal  form- 
ing and  cutting  machines. 

3433 

3438' 

3441 

3442 ^ 

3443 

3445  ' 

3446 

3448 

3449 

3460 

3461.  . 

Accessories    for    secondary    metal- 
working  machinery. 

'  Not  subfect  to  the  restrictions  of  225.7004-3  for 
FY  1987  or  FY  1988  funds. 

(b)  Valves  restricted  under  this 
section  are  those  powered  and  non- 
powered  valves  listed  in  Federal  supply 
classes  4810  (valves,  powered)  and  4820 
(valves,  non-powered)  used  in  piping  for 
naval  surface  ships  and  submarines. 


22S.7004-2    Authorization  Act  restrtctiona 
(FY1990-1991). 

(a)  Do  not  purchase  the  machine  tools 
or  powered  and  non-powered  valves  In 
225.7004-1  unless  they  are  of  United 
States  or  Canadian  origin,  or  unless  an 
exception  in  paragraph  (b)  of  this 
subsection  applies. 

(b)  Exceptions.  (1)  The  restriction  in 
paragraph  (a)  of  this  subsection  is 
waived  for  acquisitions  of  less  than 
$25,000  when  small  purchase  procedures 
are  used. 

(2)  The  head  of  the  agency  may  waive 
the  restiiction  in  paragraph  (a)  for  other 
acquisitions  on  a  case-by-case  basis  if 
any  of  the  following  apply — 

(i)  The  restriction  would  cause 
unreasonable  costs  or  delays. 

(ii)  United  States  producers  of  the 
item  would  not  be  jeopardized  by 
competition  from  a  foreign  country  and 
that  country  does  not  discriminate 
against  defense  items  produced  in  the 
United  States  to  a  greater  degree  than 
the  United  States  discriminates  against 
defense  items  produced  in  that'country. 

(iii)  Satisfactoiy  quality  items 
manufactured  in  the  United  States  or 
Canada  are  not  available, 

(iv)  The  restriction  would  impede  ■ 
cooperative  programs  entered  into 
between  DoD  and  a  foreign  country  and 
that  country  does  not  discriminate 
against  defense  items  produced  in  the 
United  States  to  a  greater  degree  flian 
the  United  States  discriminates  against 
defense  items  produced  in  that  countrj-. 

(v)  The  restriction  would  result  in  the 
existence  of  only  one  United  States  or 
Canadian  source  for  the  item. 

225.7004-3    Appropriations  Act 
restrictions  (FY  1S87-1989). 

(a)  Machine  tools  listed  in  225.7004-1 
purchased  directly  as  an  end  item  or 
indirectly  on  behalf  of  the  Government 
using  funds  appropriated  in  FY  1989 
must  be  of  U.S.  or  Canadian  origin.  This 
restriction  also  applies  to  purchases 
made  using  FY  1987  and  1988 
appropriated  funds  except  for  those 
machine  tools  asterisked  in  225.7004-1. 

(b)  The  restrictions  under  this 
subsection  may  be  waived  only  if 
supplies  of  these  machine  tools  of  U.S. 
or  Canadian  origin  are  not  adequate  to 
meet  DoD  requirements  on  a  timely 
basis. 

(1)  The  head  of  the  agency  may  waive 
the  restriction  for  acquisitions  of  $25,000 
or  more. 

(2)  The  chief  of  the  contracting  office 
may  waive  for  acquisitions  less  than 
$25,000. 
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22S.7004-4    U^  or  Canadian  origin. 

(a)  A  valve  or  machine  tool  shall  be 
considered  to  be  of  U.S.  or  Canadian 
origin  if — 

(1)  It  is  manufactured  in  the  United 
States  or  Canada;  and 

(2)  The  cost  of  its  components 
manufactured  in  the  United  States  or 
Canada  exceeds  50  percent  of  the  cost 
of  all  its  components. 

(b)  The  cost  of  components  shall 
include  transportation  costs  to  the  place 
of  incorporation  into  the  end  product 
and  duty  (whether  or  not  a  duty-free 
certificate  may  be  issued). 

225.7004-5    Contract  dausM. 

(a)  Unless  a  waiver  has  been  granted, 
use  the  clause  at  252.225-7016. 
Restriction  on  Acquisition  of  Foreign 
Machine  Tools,  in  all  solicitations  and 
contracts  for  machine  tools  restricted 
under  225.7004-2  when  the  contract  is 
awarded  from  October  1. 1989.  through 
September  30, 1991.  Use  the  basic  clause 
with  its  Alternate  I  when  the  acquisition 
is  covered  either  by  225.70O4-3  or  by 
both  225.7004-2  and  225.7004-3. 

(b)  Unless  a  waiver  has  been  granted. 
use  the  clause  at  252.225-7017, 
Restriction  on  Acquisition  of  Foreign 
Valves,  in  all  solicitations  and  contracts 
for  valves  when  the  contract  is  awarded 
from  October  1. 1989,  through  September 
30. 1991. 

(c)  Consider  using  the  clause  at 
252.22S-7001.  Buy  American  Act  and 
Balance  of  Payments  Program,  and,  if 
applicable,  the  clause  at  252.225-7007. 
Trade  Agreements  Act.  whenever  an 
exception  or  waiver  is  anticipated. 
Where  these  clauses  are  used,  state  in 
the  solicitation  that  offers  which  do  not 
conform  to  the  restrictions  of  the  more 
restrictive  clause  will  only  be 
considered  if  an  exception  applies  or  a 
waiver  is  granted. 

225.7005  Restriction  on  manual 
typewriters. 

10  U.S.C.  2507(c)  states  that  DoD  may 
not  acquire  manual  typewriters 
containing  one  or  more  components 
(fianufactured  in  a  Warsaw  Pact 
member  country,  unless  the  products  of 
that  country  are  accorded  most  favored 
nation  status.  Information  on  Warsaw 
Pact  countries  accorded  most  favored 
nation  status  is  maintained  in  the  Office 
of  the  Director  of  Defense  Procurement 
(Foreign  Contracting)  {703)697-«351. 
DSN  227-fl351. 

225.7006  Restrictions  on  construction  or 
repair  of  vesseis  In  foreign  sMpyards. 

10  U.S.C  7309  restricts  constructing  or 
repairing  vessels  in  foreign  shipyards. 


(a)  Do  not  award  a  contract  to 
construct  either  of  the  following  in  a 
foreign  shipyard — 

(1)  A  vessel  constructed  for  any  of  the 
armed  forces;  or 

(2)  A  major  component  of  the  hull  or 
superstructure  of  any  such  vessel. 

(b)  Do  not  overiiaul,  repair,  or 
maintain  in  a  foreign  shipyard,  a  naval 
vessel  (or  any  other  vessel  under  the 
jurisdiction  of  the  Secretary  of  the  Navy) 
homeported  in  the  United  States.  This 
restriction  does  not  apply  to  voyage 
repairs. 

225.7007    Restriction  on  acquisition  of 
foreign  buses. 

(a)  Do  not  use  DoD  appropriations  to 
acquire  a  multipassenger  motor  vehicle 
(bus)  manufactxu-ed  outside  the  United 
States  (10  U.S.C.  2507(a)).  unless 
acquiring  a  U.S.  manufactured  bus  is 
uneconomical  or  adversely  affects  the 
national  interest. 

(b)  Apply  this  restriction  if  the  buses 
are  purchased,  leased,  rented,  or  made 
available  under  contracts  for 
transportation  services. 

(c)  The  head  of  the  contracting 
activity  may  authorize  the  use  of  foreign 
manufactured  buses  by  determining  that 
the  use  of  U.S.  manufactured  buses  is 
not  economical  or  will  adversely  affect 
the  national  interest  of  the  United 
States. 

(d)  Foreign  buses  may  be  acquired 
without  a  determination  in  the  following 
circumstances — 

(1)  When  needed  for  temporary  use 
because  buses  in  the  United  States  are 
not  available  to  satisfy  requirements 
that  cannot  be  postponed.  Such  use  may 
not.  however,  exceed  the  lead  time 
required  for  acquisition  and  delivery  of 
buses  manufactured  in  the  United 
States. 

(2)  When  the  requirement  for  buses  is 
temporary  in  nature.  For  example,  to 
meet  a  special  nonrecurring 
requirement  or  a  sporadic  and 
infrequent  recurring  requirement, 
foreign-manufactured  buses  may  be 
used  for  temporary  periods  of  time.  Such 
use  may  not,  however,  exceed  the 
period  of  time  needed  to  meet  the 
special  requirement. 

(3)  When  foreign-manufactured  buses 
are  available  at  no  cost  to  the  U.S. 
Government. 

225.7008    Restriction  on  researcti  and 
development 

(a)  Public  Law  92-570  precludes  use  of 
DoD  appropriations  for  award  to  any 
foreign  corporation,  organization, 
person,  or  entity  for  research  and 
development  in  connection  with  any 
weapon  system  or  other  military 


equipment  if  there  is  a  U.S.  corporation, 
organization,  person,  or  entity — 

(1)  Equally  competent:  and 

(2)  Willing  to  perform  at  a  lower  cost, 
(b)  The  statutory  restriction  in 

paragraph  (a)  of  this  section  does  not 
change  the  rules  for  selecting  research 
and  development  contractors  in  FAR 
part  35!  However,  when  a  U.S.  source 
and  a  foreign  source  are  equally 
competent,  award  to  the  source  that  will 
provide  the  services  at  the  lower  cost. 

22Sw7009    Restriction  on  aircraft  ejection 
seats. 

(a)  Do  not  use  funds  appropriated  for 
DoD  for  FY1984  through  1989  to  acquire 
aircraft  ejection  seats  manufactured  in  a 
foreign  nation  if  that  foreign  nation  does 
not  permit  U.S.  manufacturers  to 
compete  for  its  ejection  seat 
requirements. 

(b)  This  limitation  applies  only  to 
ejection  seats  acquired  for  installation 
on  aircraft  produced  or  assembled  in  the 
United  States. 

225.70 1 0    Restriction  on  certain  chemical 
weapons  antidote. 

Under  10  U.S.C  2S07(b),  DoD 
appropriations  may  not  be  used  to 
acquire  chemical  weapons  antidote 
contained  in  automatic  injectors,  or  the 
components  for  such  injectors,  unless — 

(a)  The  injector  or  component  is 
manufactured  in  the  United  States  by  a 
company  that — 

(1)  Is  a  producer  under  the  Industrial 
Preparedness  Program  at  the  time  of 
contract  award: 

(2)  Has  received  all  required 
regulatory  approvals;  and 

(3)  Has  the  plant,  equipment,  and 
personnel  to  perform  the  contract  in  the 
United  States  at  the  time  of  contract 
award;  or 

(b)  The  Under  Secretary  of  Defense 
(Acquisition)  determines  that 
acquisition  from  a  source  not  described 
in  paragraph  (a)  of  this  section  is  critical 
to  the  national  security. 

225.701 1    Restriction  on  Strategic  Defense 
Initiative  researcii.  development,  test,  and 
evaluation. 

225.7011-1     Definitions. 

Competent,  foreign  fum,  and  U.S.  firm 
have  the  meanings  given  in  the 
provision  at  252.225-7018,  Notice  of 
Prohibition  of  Certain  Contracts  with 
Foreign  Entities  for  the  Conduct  of 
Strategic  Defense  Initiative  RDT&E. 

225.7011-2    Restrictloa 

(a)  Section  222  of  the  Defense 
Authorization  Act  for  FY1988  and  1989 
(Pub.  L  100-180)  prohibits  the  award  of 
certain  contracts  for  the  conduct  of 


Fwtofal  Registgf 

Strategic  Defense  Initiative  (SD 
Program  research,  development 
and  evaluation  (RDT&E),  to  fon 
governments  or  firms  unless  the 
Secretary  of  Defense  certifies  tc 
Congress  in  writing  at  any  time 
the  applicable  fiscal  year  that « 
cannot  be  competently  perform* 
U.S.  firm  at  a  price  equal  to  or  1 
the  price  of  the  foreign  govemir 
firm. 

(b)  For  purposes  of  implemen 
section,  heads  of  contracting  ac 
are  authorized  to  make  this  cert 
(see  225.7011-a(b)). 

(c)  Except  as  jM-ovided  in  225. 
do  not  use  any  funds  approprial 
for  the  use  oC  DoD  to  enter  into 
out  any  contract,  including  angr 
awarded  as  a  result  of  a  broad  i 
announcement,  with  a  foreign 
government  or  firm  if  the  contra 
provides  for  the  conduct  of  RDl 
connection  with  the  SDI. 

(d)  This  prohibition  is  not  inti 
deny  access  to  foreign  expertise 
contract  performance  requires  e 
competency  unavailable  in  the  1 
States. 

225.7011-3    Exceptions. 

This  prohibition  shall  not  app 

(a)  To  contracts  awarded  to  a 
government  or  firm  if  the  contra 
officer  determines  that — 

(1)  The  contract  will  be  perfoi 
within  the  United  States; 

(2)  The  contract  is  exclusively 
RDT&E  in  connection  with  antit 
ballistic  missile  systems;  at 

(3)  The  foreign  government  or 
firm  agrees  to  share  a  substantii 
portion  of  the  total  contract  cosi 
Consider  the  foreign  share  as 
substantial  if  it  is  equitable  witl 
to  the  relative  benefits  to  be  dei 
from  the  contract  by  the  United 
and  the  foreign  parties.  For  exai 
the  contract  is  more  beneficial  t 
foreign  party,  its  share  of  the  co 
be  correspondingly  higher,  or 

(b)  If  the  head  of  the  contract! 
activity  certifies  in  writing,  befo 
contract  award,  that  a  contract 
research,  development,  testing,  i 
evaluation  {other  than  for  RDT8 
described  in  paragraph  (a)(2)  of 
subsection)  cannot  be  competen 
performed  by  a  U.S.  firm  at  a  pr 
to  or  less  than  the  price  at  whicl 
RDT&E  would  be  performed  by 
government  or  firm. 

225.7011-4    Procedures. 

(a)  When  awarding  a  prime  a 
to  a  foreign  government  or  firm  i 
225.7011-3(b},  the  contracting  of 
source  selection  authority,  as  ap 
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equipment  if  there  is  a  U.S.  corporation, 
organization,  person,  or  entity — 

(1)  Equally  competent:  and 

(2)  Willing  to  perform  at  a  lower  cost, 
(b)  The  statutory  restriction  in 

paragraph  (a)  of  this  section  does  not 
change  the  niies  for  selecting  reseaich 
and  development  contractors  in  FAR 
part  35!  However,  when  a  U.S.  source 
and  a  foreign  source  are  equally 
competent,  award  to  the  source  that  will 
provide  the  services  at  the  lower  cost. 

225.7009  Restriction  on  aircraft  ejection 
•eats. 

(a)  Do  not  use  funds  appropriated  for 
DoD  for  FY1984  through  1989  to  acquire 
aircraft  ejection  seats  manufactured  in  a 
foreign  nation  if  that  foreign  nation  does 
not  permit  U.S.  manufacturers  to 
compete  for  its  ejection  seat 
requirements. 

(b)  This  limitation  applies  only  to 
ejection  seats  acquired  for  installation 
on  aircraft  produced  or  assembled  in  the 
United  States. 

225.70 1 0  Restriction  on  certain  chemical 
weapons  antidote. 

Under  10  U.S.C  2S07(b),  DoD 
appropriations  may  not  be  used  to 
acquire  chemical  weapons  antidote 
contained  in  automatic  injectors,  or  the 
components  for  such  injectors,  unless — 

(a)  The  injector  or  component  is 
manufactured  in  the  United  States  by  a 
company  that — 

(1)  Is  a  producer  under  the  Industrial 
Preparedness  Program  at  the  time  of 
contract  award: 

(2)  Has  received  all  required 
regulatory  approvals:  and 

(3)  Has  the  plant,  equipment,  and 
personnel  to  perform  the  contract  in  the 
United  States  at  the  time  of  contract 
award;  or 

(b)  The  Under  Secretary  of  Defense 
(Acquisition)  determines  that 
acquisition  from  a  source  not  described 
in  paragraph  (a)  of  this  section  is  critical 
to  the  national  security. 

225.701 1    Restriction  on  Strategic  Defense 
Initiative  researct>,  development,  test,  and 
evaluation. 

225.7011-1     Definitions. 

Competent,  foreign  firm,  and  U.S.  firm 
have  the  meanings  given  in  the 
provision  at  252.225-7018.  Notice  of 
Prohibition  of  Certain  Contracts  with 
Foreign  Entities  for  the  Conduct  of 
Strategic  Defense  Initiative  RDT&E. 

225.7011-2    Restriction. 

(a)  Section  222  of  the  Defense 
Authorization  Act  for  FY1988  and  1989 
(Pub.  L  100-180)  prohibits  the  award  of 
certain  contracts  for  the  conduct  of 


Strategic  Defense  Initiative  fSDI) 
Program  research,  development,  test 
and  evaluaboa  (RDT&E),  to  foreign 
governments  or  firms  unless  the 
Secretary  of  Defense  certifies  to 
Congress  in  writing  at  any  time  during 
the  applicable  fiscal  year  that  work 
cannot  be  competently  performed  by  a 
U.S.  firm  at  a  price  equal  to  or  less  than 
the  price  of  the  foreign  government  or 
firm. 

(b)  For  purposes  of  implementing  this 
section,  heads  of  contracting  activities 
are  authorized  to  make  this  certification 
(see  225.7011-3(b)). 

(c)  Except  as  provided  in  225.7011-3. 
do  not  use  any  funds  appropriated  to,  or 
for  the  use  of,  DoD  to  enter  into  or  carry 
out  any  contract,  including  any  contract 
awarded  as  a  result  of  a  broad  agency 
announcement,  with  a  foreign 
government  or  firm  if  the  contract 
provides  for  the  conduct  of  RDTSE  in- 
connection  with  the  SDI. 

(d)  This  prohibition  is  not  intended  to 
deny  access  to  foreign  expertise  when 
contract  performance  requires  a  level  of 
competency  unavailable  in  the  United 
States. 

225.7011-3    Exceptions. 

This  prohibition  shall  not  apply — 

(a)  To  contracts  awarded  to  a  foreign 
government  or  firm  if  the  contracting 
officer  determines  that — 

(1)  The  contract  will  be  performed 
within  the  United  States; 

(2)  The  contract  is  exclusively  for 
RDT&E  in  connection  with  antitactical 
ballistic  missile  systems;  or 

(3)  The  foreign  government  or  foreign 
firm  agrees  to  share  a  substantia) 
portion  of  the  total  contract  cost. 
Consider  the  foreign  share  as 
substantial  if  it  is  equitable  with  re5pect 
to  the  relative  benefits  to  be  derived 
from  the  contract  by  the  United  States 
and  the  foreign  parties.  For  example,  if 
the  contract  is  more  beneficial  to  the 
foreign  party,  its  share  of  the  cost  should 
be  correspondingly  higher,  or 

(b)  if  the  head  of  the  contracting 
activity  certifies  in  writing,  before 
contract  award,  that  a  contract  for 
research,  development,  testing,  or 
evaluation  (other  than  for  RDT&E 
described  in  paragraph  (a)(2)  of  this 
subsection]  cannot  be  competently 
performed  by  a  U.S.  firm  at  a  price  equal 
to  or  less  than  the  price  at  which  the 
RDT&E  would  be  performed  by  a  foreign 
government  or  firm. 

225J011-4    Procedures. 

(a)  When  awarding  a  prime  contract 
to  a  foreign  goverrmient  or  firm  under 
225.7011-3(b),  the  contracting  officer  or 
source  selection  authority,  as  appKcable. 


shall  make  a  determination  that  will  be 
the  basis  for  the  certification. 

(1)  The  determinatioo  must — 
(i)  Describe  the  contract  effort; 
(ii)  State  the  number  of  proposals 

sohcited  and  received  from  both  U.S. 
and  foreign  firms; 

(iii)  Identify  the  proposed  awardee 
and  the  amount  of  the  contract 

(iv)  State  that  selection  of  the 
contractor  was  based  on  the  evaluation 
factors  contained  in  the  solicitation,  or 
the  criteria  contained  in  the  broad 
agency  announcement;  and 

(v)  State  that  the  effort  cannot  be 
competently  performed  by  a  U.S.  firm  at 
a  price  equal  ta  or  less  than,  the  price  at 
which  it  would  be  performed  by  the 
foreign  awardee. 

(2)  When  either  a  broad  agency 
annottncement  (BAA)  or  program 
research  and  development 
announcement  (PRDA)  is  used,  or  when 
the  determination  is  otherwise  not 
based  on  direct  competition  between 
foreign  and  domestic  proposals,  the 
determination  must  not  be  merely 
conclusory. 

(i)  The  determination  most 
specifically  explain  its  basis,  include  a 
description  of  the  method  used  to 
determine  the  competency  of  U.S.  firms, 
and  describe  the  cost  or  price  analysis 
performed. 

(ii)  Alternately,  the  determination  may 
contain — 

(A)  A  finding,  including  the  basis  fur 
such  finding,  that  the  proposal  was 
submitted  solely  in  response  to  the 
terms  of  a  BAA  or  PRDA.  or  other 
solicitation  document  without  any 
teclinical  guidance  from  the  program 
office;  and 

(B)  A  finding,  including  the  basis  for 
such  finding,  that  disclosure  of  the 
information  in  the  proposal  for  the 
purpose  of  conducting  a  competitive 
acquisition  is  prohibited. 

(b)  Forward  a  copy  of  the  certification 
(from  225.7011-3(b))  and,  as  appropriate, 
the  determination  or  justification  and 
approval  (jAA)  within  30  days  of 
contract  award  to  the  SDI  Organization, 
Attn:  SDIO/IPM,  The  Pentagon. 
Washington,  DC  20301-710a  if  award  is 
based  on — 

(1)  A  determination  under  paragraph 
(a)  of  this  subsection; 

(2)  Other  than  full  and  open 
competition  under  FAR  Subpart  &3;  or 

(3)  An  unsolicited  proposal  under  FAR 
Subpart  15.5. 

225.7011-5    Solicitation  provision. 

Use  the  provision  at  252.225-7018. 
Notice  of  Prohibition  of  Certain 
Contracts  With  Foreign  Entities  for  the 
Conduct  of  Strategic  Defense  Initiative 
RDT&E.  in  all  competitively  negotiated 


SDI  solicitations  for  research, 
development,  test,  and  evaluation, 
unless  foreign  participatioa  is  otherwise 
excluded. 

225.7012    Restriction  on  anchor  and 
mooring  dMln. 


Restriction  for  tteca  year 


225.7012-t 
1991. 

(a)  Under  Pubbc  Law  101-511.  section 
8041,  DoD  appropriations  may  not  be 
used  to  acquire  welded  shipboard 
anchcv  and  mooring  chain,  four  inches 
in  diametn^  and  under,  onless— 

(1)  H  is  manufactured  in  the  United 
States,  including  cutting,  heat  treating, 
quality  control,  testing,  and  welding 
(both  forging  and  shot  blasting  process); 
and 

(2)  The  cost  of  the  components 
manufactured  m  the  United  States 
exceeds  50  percent  of  the  total  cost  of 
components. 

(b)  This  restriction  may  be  waived  by 
the  Secretary  of  the  Department 
responsible  fur  acquisition,  on  a  case- 
by-case  basis,  where  sufficient  domestic 
supphers  are  not  available  to  meet  DoO 
requirements  on  a  timely  basis  and  the 
acquisition  is  necessary  to  acquire 
capability  for  national  security 
purposes. 

(1)  Document  the  waiver  in  a  written 
D&F  containing — 

(i)  The  factors  supporting  the  waiver, 
and 

(ii]  A  certification  that  the  acquisition 
must  be  made  in  order  to  acquire 
capability  for  national  security 
purposes. 

(2)  Provide  a  copy  of  the  D&F  to  the 
House  and  Senate  Committees  on 
Appropriations. 

225.7012-2    Restriction  for  flscst  years 
1989  and  1990.. 

Under  Public  Law  100-463.  section 
8089.  and  Public  Law  101-165,  section 
9051.  no  fiscal  year  i989  or  1990  funds 
shall  be  used  to  procure  welded 
shipboard  anchor  aiul  mooring  chain 
(four  inches  in  diameter  and  under) 
manufactured  outside  the  United  States. 

225.70 1 2-9    Restriction  for  fiscal  year 
1988. 

(a)  Under  Public  Law  10O-202.  section 
8125,  no  fiscal  year  1988  funds  shall  be 
used  to  procure  welded  shipboard 
anchor  and  mooring  chain  (four  inches 
in  diameter  and  under]  manufactured 
outside  the  United  States,  Its  territories 
or  possessions,  or  Canada. 

(b)  When  adequate  domestic  supplies 
of  chain  are  not  available  to  meet 
contract  requirements  on  a  timely  basis, 
the  chain  may  be  procured  from  other 
countries  on  a  case-by-case  basis  as 
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determined  by  the  head  of  the  agency 
concerned. 

22S.7012-4    Contract  clauses. 

(a)  Use  the  clause  at  252.225-7019, 
Restriction  on  Acquisition  of  Foreign 
Anchor  and  Mooring  Chain,  in  all 
solicitations  and  contracts — 

(1)  Using  fiscal  year  1991  funds:  and 

(2)  Requiring  welded  shipboard 
anchor  or  mooring  chain  of  four  inches 
in  diameter  or  less. 

(b)  Use  the  clause  at  252.225-7020. 
Restriction  on  Acquisition  of  Foreign 
Anchor  and  Mooring  Chain  (Fiscal 
Years  1989  and  1990).  in  all  solicitations 
and  contracts — 

(1)  Using  fiscal  year  1989  or  1990 
funds;  and 

(2)  Requiring  welded  shipboard 
anchor  or  mooring  chain. 

(c)  Use  the  clause  at  252.225-7021. 
Restriction  on  Acquisition  of  Foreign 
Anchor  and  Mooring  Chain  (Fiscal  Year 
1988).  in  all  solicitations  and  contracts — 

(1)  Using  fiscal  year  1988  funds:  and 

(2)  Requiring  welded  shipboard 
anchor  or  mooring  chain. 

225.7013  Restriction  on  poryacrytonltrlle 
(PAN)  based  cart>on  fiber. 

225.7013-1    Restriction. 

(a)  Section  8088,  Public  Law  100-202, 
and  subsequent  appropriations  acts, 
require  the  Secretary  of  Defense  to  take 
such  action  as  necessary  to  ensure  by 
FY1992  that  a  minimum  of  50  percent  of 
the  annual  DoD  requirements  for  PAN 
carbon  fibers  is  acquired  from  domestic 
sources. 

(b)  To  meet  this  goal,  all  new  major 
systems  must  use  domestic  or  Canadian 
sources  for  all  PAN  carbon  fiber 
requirements.  "Domestic  or  Canadian 
sources"  include  U.S.  and  Canadian 
manufacturers  and  producers. 

22S.7013-2    Contract  clause. 

(a)  Use  the  clause  at  252.225-7022. 
Restriction  on  Acquisition  of 
Polyacrylonitrile  (PAN)  Based  Carbon 
Fiber,  in  all  major  systems  acquisition 
programs  (as  defined  in  FAR  Part  34) 
that  are  not  yet  in  production  (milestone 
ni  as  defmed  in  DoDI  5000.Z  Defense 
Acquisition  Program  Procedures). 

(b)  Contracting  officers  may,  with  the 
approval  of  the  head  of  the  contracting 
activity,  waive,  in  whole  or  in  part  the 
requirement  in  the  clause.  For  example, 
a  waiver  is  justified  if  a  qualified 
domestic  or  Canadian  source  cannot 
meet  scheduling  requirements. 

225.7014  Restriction  on  cartwnyt  Iron 
powders. 

225.7014-1    Restriction. 

In  accordance  with  10  U.S.C.  2507(a). 
all  carbonyl  iron  powders  contained  in 


supplies  acquired  by  DoD  shall  be 
manufactured  in  the  United  States  or 
Canada  by  an  entity  more  than  50 
percent  of  which  is  owned  or  controlled 
by  citizens  of  the  United  States  or 
Canada. 

225.7014-2    Waiver. 

The  restriction  may  be  waived  by  the 
Secretary  of  Defense  if  its  application  is 
determined  not  to  be  in  the  national 
interest. 

225.7014-3    Clause. 

Use  the  clause  at  252.225-7023. 
Restriction  on  the  Acquisition  of 
Carbonyl  Iron  Powders,  in  all 
solicitations  and  contracts  which 
anticipate  the  acquisition  of  supplies 
which  contain  carbonyl  iron  powders. 

225.7015    Restriction  on  night  vision  Image 
Intenslfler  tubes  and  devices. 

225.7015-1    Restriction. 

Under  Public  Law  101-165  and 
subsequent  Appropriations  Acts,  DoD 
appropriations  may  not  be  used  to 
acquire  second  and  third  generation 
night  vision  image  intensifier  tubes  and 
devices  unless  they  are  manufactured  in 
the  United  States  or  Canada. 

225.701&-2    Exception. 

Second  and  third  generation  night 
vision  image  intensifier  tubes  and 
devices  manufactured  outside  the 
United  States  or  Canada  may  be 
acquired  if — 

(a)  Adequate  domestic  supplies  are 
not  available  to  meet  DoD  requirements 
on  a  timely  basis:  and 

(b)  The  Secretary  of  the  Department 
responsible  for  the  acquisition  certifies 
to  the  House  and  Senate  Committees  on 
Appropriations  that  the  acquisition  of 
tubes  and  devices  manufactured  outside 
the  United  States  or  Canada  is 
necessary  in  order  to  acquire  capability 
for  national  security  purposes. 

225.7015-3    Contract  Clause. 

Use  the  clause  at  252.225-7024, 
Restriction  on  Acquisition  of  Night 
Vision  Image  Intensifier  Tubes  and 
Devices,  in  all  solicitations  and 
contracts  which — 

(a)  Use  fiscal  year  1990  or  later  funds; 
and 

(b)  Require  second  and  third 
generation  night  vision  image  intensifier 
tubes  and  devices. 

Subpart  225.71— Other  Restrictions  on 
Foreign  Purdiases 

225.7100    Scope  of  subpart 

This  subpart  contains  foreign  product 
restrictions  which  are  based  on  policies 
designed  to  protect  the  defense 
industrial  base. 


225.7101  Definitions. 

Relevant  definitions  are  in  the  clause 
at  252.225-7022.  Foreign  Source 
Restrictions. 

225.7102  Policy. 

DoD  requirements  for  the  following, 
including  acquisitions  for  items 
containing  the  following,  shall  be 
acquired  from  U.S.  or  U.S.  and  Canadian 
sources  to  the  maximum  extent 
practicable — 

(a)  Miniature  and  instrument  ball 
bearings; 

(b)  Precision  components  for 
mechanical  time  devices  included  in 
fuzes,  boosters,  and  aircraft  clocks  in 
the  following  Federal  supply  classes: 

FSC  Description 

1305  Ammunition  through  30mm 

1310  Ammunition,  over  30mm  up  to  75mm 

1315  Ammunition.  7Smm  through  125mm 

1320  Ammunition  over  125mm 

1325  Bombs 

1330  Grenades 

1340  Rockets  and  rocket  ammunition 

1345  Land  mines 

1390  Fuzes  and  primers 

6645  Time  measuring  instruments  (aircraft 
clocks  only): 

(c)  High  purity  silicon; 

(d)  High  carbon  ferrochrome  (HCF): 

(e)  Antifriction  bearings  and  bearing 
components; 

(f)  Forging  items  as  follows: 


Items 


Shipt)oard  forged 
arKtKy  ctiains. 
Ship  propulsion  shafts . 

Periscope  tubes 

Ring  forgings  for  buN 
gears. 

Large  caliber,  thick- 
walled  canfx>n  (105 
mm  through  8-<r>ch 
forgings). 

60mm  and  81mm 
mortar  forgir)gs. 

Small  caliber  weapons 
forgings. 

Tank  and  automotive 
forgings. 


Categories 


All. 

Excludes  sennce  and 

landing  craft  shafts 
AN. 
All  greater  than  120 

incfies  in  diameter. 
f>reform.  gun  tube,  muzzle 

brake,  and  txeach  ring 

forgings. 

Bipod,  base  plate,  and 
body  yoke  forgings 

Barrel  extensions,  bolts 
receivers,  sights/ 
f>andles.  etc. 

Turret  nngs.  road  arms, 
final  drive  geais,  sfutts, 
track  shoes,  axle  shafts 
fiywf)eels,  connecting 
rods,  crankshafts, 
roadwheets,  spindles, 
torsion  bars. 


225.7103    Exceptions. 

The  policy  in  225.7102  does  not  apply 
to  acqiusitions — 

(a)  When  using  small  purchase 
procedures,  unless  the  restricted  item  is 
the  end  item  being  purchased: 

(b)  Of  miniature  and  instrument  ball 
bearings  or  precision  components  for 
mechanical  time  devices  when 


necessary  to  meet  argent  mili 

requirements: 

(c)  Of  coanerciat  products 

(1)  Except  forgings; 

(2)  Otbo-  than  miniature  an 
instrument  bail  bearings  or  pr 
components  for  mechanical  ti 
for  use  as  components  or  sub 
of  defense  equipment  or  ayste 
repair  parts); 

(3)  Other  than  steel  plate,  si 
or  the  like  that  incorporate  hi] 
ferrochrome;  or 

(4)  Except  when  the  restrict 
the  end  itenx 

(d)  Overseas  for  overseas  u 

(e)  Of  fcffginga — 

(1)  Used  for  commercial  vet 
noncombat  *o;^)ort  military  v 

(2)  When  the  quantity  acqui 
exceeds  the  amount  needed  t< 
the  LIS.  defease  mobilization 
(provided  such  quantity  is  an 
economical  purchase  quantity 
restriction  to  domestic  source 
apply  to  the  quantity  above  th 
required  to  maintain  the  base, 
case,  qualifying  country  souro 
compete; 

(f)  Of  high  carbon  ferrochroi 
incorporated  in  qualifying  cou 
products  from  North  Atlantic ' 
Organization  countries;  or 

(g)  For  bearings  and  bearing 
components  or  items  containir 
bearings  for  use  in  a  cooperati 
production  project  under  an 
international  agreement  (This 
does  not  apply  to  miniature  ax 
instrument  ball  bearings.) 

225.7104    Wavers. 

(a)  Upon  request  from  a  prin 
contractor,  the  contracting  offi 
waive  the  requirement  for  don 
manufacture  of  the  items  covei 
policy  in  22i7102(a),  (b).  (c).  (c 
provided  in  the  case  of  (a),  (b) 
that— 

(1)  The  contractor  has  on  ha 
subassemblies  or  end  items  co 
the  restricted  items; 

(2)  The  waiver  is  only  to  the 
and  for  the  period  of  Ume  nece 
permit  the  contractor  to  acquir 
domestic  components;  and  eitk 

(3)  The  delivery  schedule  is  i 
use  of  other  than  domestic  iten 
necessary;  or 

(4)  Use  of  domestic  items  wc 
interfere  with  economical  or  nc 
production  scheduling. 

(b)  If  the  waiver  is  for  miniat 
instrument  ball  bearings  or  pre 
components  iiar  mechanical  tin 
devices,  the  contractor  must  ag 
acquire  a  hke  quantity  and  typi 
Government  use. 
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225.7101  Definitions. 

Relevant  definitions  are  in  the  clause 
at  252.225-7022,  Foreign  Source 
Restrictions. 

225.7102  Poliey. 

DoD  requirements  for  the  following, 
including  acquisitions  for  items 
containing  the  following,  shall  be 
acquired  from  U.S.  or  U.S.  and  Canadian 
sources  to  the  maximum  extent 
practicable — 

(a)  Miniature  and  instrument  ball 
bearings; 

(b)  Precision  components  for 
mechanical  time  devices  included  in 
fuzes,  boosters,  and  aircraft  clocks  in 
the  following  Federal  supply  classes: 

FSC  Description 

1305  Ammunition  through  30mm 

1310  Ammunition,  over  30mm  up  to  75mm 

1315  Ammunition,  7Smm  through  125mffl 

1320  Ammunition  over  125mm 

1325  Bombs 

1330  Grenades 

1340  Rockets  and  rocket  ammunition 

1345  Land  mines 

1390  Fuzes  and  primers 

6645  Time  measuring  instruments  (aircraft 
clocks  only); 

(c)  High  purity  silicon; 

(d)  High  carbon  ferrochrome  (HCF); 

(e)  Antifriction  bearings  and  bearing 
components; 

(f)  Forging  items  as  follows: 


Hams 


Shipboard  forged 
arKtKy  chains. 
Ship  propirision  shafts . 

Periscope  tubes 

Ring  forgings  for  bull 
gears. 

Large  calitwr,  thick- 
walled  cannon  (105 
mm  through  S-ir>ch 
forgings). 

60mm  and  81mm 
rrwrtar  forgirtgs. 

Small  calit>er  weapon 
forgings. 

Tank  and  automotive 
forgings. 


Categories 


AH. 

Excludes  servk:e  and 

landing  craft  shafts 
AN. 
All  greater  than  120 

inches  In  diameter. 
Preform,  gun  tube,  muzzle 

t>rake,  and  Ixeach  hr>g 

forgings. 

Bipod,  base  plate,  and 
body  yoke  forgings. 

Bairel  extensions,  botts 
receivers,  sights/ 
hartdles,  etc. 

Turret  nngs.  road  anrts. 
final  drive  geais,  shafts, 
track  shoes,  axle  shafts 
flywfieels,  connecting 
rods,  crankshafts, 
roadwtteets,  spindles, 
torsion  bars. 


225.7103    Exceptions. 

The  policy  in  225.7102  does  not  apply 
to  acquisitions — 

(a)  When  using  small  purchase 
procedures,  unless  the  restricted  item  is 
the  end  item  being  purchased; 

(b)  Of  miniature  and  instrument  ball 
bearings  or  precision  components  for 
mechanical  time  devices  when 


necessary  to  meet  argent  miHlaiy 
requirements; 

(c)  Of  coainerciat  products— 

(1)  Except  forgings: 

(2)  Other  than  miniature  and 
instrument  bell  bearings  or  precision 
components  for  mechanical  time  devices 
for  use  as  components  or  subassemblies 
of  defense  equipment  cr-  systems  (e.g^ 
repair  parts); 

(3)  Other  than  sted  plate,  sheet  ingots 
or  the  like  that  incorporate  high  carbon 
ferrochrome;  or 

(4)  Except  when  the  restricted  item  is 
the  end  item; 

(d)  Overseas  for  overseas  use: 

(e)  Of  forginga — 

(1)  Used  for  commercial  v^iides  or 
nonoHnbat  topport  mihtary  vehicles;  or 

(2)  When  the  quantity  acquired 
exceeds  the  amount  needed  to  maintain 
the  U.S.  defense  mobilization  base 
(provided  such  quantity  is  an 
economical  purduse  quantity).  The 
restriction  to  domestic  sources  does  not 
apply  to  the  quantity  above  that 
required  to  maintain  the  base,  in  which 
case,  qualifying  country  sources  may 
compete; 

(f)  Of  high  carbon  ferrochrome 
incorporated  in  qualifying  country  end 
products  from  North  Atlantic  Treaty 
Organization  countries;  or 

(g)  For  bearings  and  bearing 
components  or  items  containing 
bearings  for  use  in  a  cooperative  or  co- 
production  project  under  an 
international  agreement  (This  exception 
does  not  appty  to  miniature  and 
instrument  bail  bearings.) 

225.7104    Wavers. 

(a)  Upon  request  &om  a  prime 
contractor,  the  contracting  officer  may 
waive  the  requirement  for  domestic 
manufacture  of  the  items  covered  by  the 
poUcy  in  22&Jri02(a),  (b).  [c].  (d],  and  (f). 
provided  in  the  case  of  (a),  (b)  and  (c) 
that— 

(1)  The  contractor  has  on  hand 
subassemblies  or  end  items  containing 
the  restricted  items; 

(2)  The  waiver  is  only  to  the  extent 
and  for  the  period  of  Ume  necessary  to 
permit  the  contractor  to  acquire  and  use 
domestic  components;  and  either 

(3)  The  delivery  schedule  is  such  that 
use  of  other  than  domestic  items  is 
necessary;  or 

(4)  Use  of  domestic  items  would 
interfere  with  economical  or  normal 
production  scheduling. 

(b)  If  the  waiver  is  for  miniature  and 
instrument  ball  bearings  or  precision 
components  for  mechanical  time 
devices,  the  contractor  must  agree  to 
acquire  a  hke  quantity  and  type  for  non- 
Govemment  use. 
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(c)  If  the  waiver  h  for  antifriction 
bearings  (225.7102(e)),  except  miniature 
and  instrument  ball  bearings,  the  head 
of  the  contracting  activity,  on  a 
nondelegable  basis,  may  waive  the 
requirement  for  domestic  manufacture— 

(1)  Upon  execution  of  a  determination 
and  findings  that — 

(i)  No  domestic  bearing  manufacturer 
meets  the  requirement*  or 

(ii)  It  is  not  in  the  best  interest  of  the 
United  States  to  qualify  a  domestic 
bearing  to  replace  a  qualified 
nondomestic  bearing.  ITifs 
determination  must  be  based  on  a 
finding  that  the  qualification  of  a 
domestically  manufactured  bearing 
would  cause  unreasonable  costs  or 
delay.  A  finding  that  a  cost  is 
unreasonable  should  take  info 
consideration  DoD  policy  to  assist  the 
domestic  industrial  mobilization  base. 
Contracts  should  be  awarded  to 
domestic  bearing  manufacturers  to 
increase  their  capability  to  reinvest  and 
become  more  competitive. 

(2)  For  multi-year  contracts  or 
contracts  exceeding  12  months,  if — 

(i)  The  head  of  the  contracting  activity 
executes  a  D&F  in  accordance  with 
paragraph  ic)(l)  of  this  secticm; 

(ii)  The  contractor  submits  a  written 
plan  for  transitioning  from  the  nse  of 
nondomestic  to  domestically 
manufactured  bearings; 

(iii)  The  plan — 

(A)  States  whether  a  domestically 
manufactiu^  bearing  can  be  qualified, 
at  a  reasonable  cost,  for  use  diuing  the 
course  of  the  contract  period; 

(B)  Identifies  any  bearings  that  are  not 
domestically  manufactured,  their 
application,  and  source  of  supply;  and 

(C)  Describes,  including  cost  and 
timetable,  the  transition  to  a 
domestically  manufactured  bearing. 
(The  timetable  for  the  transition  should 
normally  take  no  longer  than  24  months 
from  the  date  the  waiver  ii  granted):  and 

(iv)  The  contracting  officer  accepts  the 
plan  and  incorporates  it  in  the  contract. 

225.7105    Contract  dMiM. 

(a)  Use  the  clause  at  252.225-7025, 
Foreign  Source  Restrictions,  in  all 
solicitations  and  contracts,  except — 

(1)  Those  in  225 T103:  or 

(2)  Those  where  the  contracting 
o^icer  knows  that  the  supplies  being 
acquired  do  not  contain  the  restricted 
items. 

(b)  If  an  exception  undo-  225.7103 
applies  to  any  portion  of  the  acqiiisition. 
specify  the  exception  in  the  sohdtation 
and  contract 


Subpart  225.72— Reporting  of 
Overseas  Subcontracts 

225.7200  Scope  el  subpart 

This  subpart  discusses  DoD 
monitoring  of  the  volume,  type,  and 
nature  of  certain  subcontracts  awarded 
to  foreign  sources. 

225.7201  AppNcaMMy. 

(a)  Except  as  noted  in  225.7202,  this 
subpart  applies  to  any  contract  that — 

(1)  Is  expected  to  exceed  $500,000; 

(2)  Exceeds  $500,000  at  time  of  award; 
or 

(3)  Exceeds  9500,000  subsequent  to 
award  if  a  modification  increases  the 
amount  of  the  contract  to  more  than 
$500,000. 

(b)  Contractors  awarded  contracts 
meeting  the  criteria  in  paragraph  (a)  of 
this  section,  and  their  first-tier 
subcontractors  awarded  subcontracts 
exceeding  $Ioa00O,  must  report  (using 
DD  Form  2139.  Subcontract  Report  of 
Foreign  Fharchaset)  the  vohm)e.  type. 
and  nature  of — 

(1)  Subcontracts  exceeding  $25,000  if 
the  country  of  origin  of  the  producer  of 
the  supplies,  or  provider  of  the  services, 
is  outside  the  United  Stales:  and 

(2)  Modificatians,  exceeding  $254100, 
of  such  Sttbcontracts. 

(c)  Contractoss,  and  their  first-tier 
subcontractors,  required  by  paragraph 
(a)(3)  of  this  section  to  report 
subccmtracta  awarded  to  foreign  sources 
are  requhvd  to  report  only  those 
subcontracts  awarded  after  the 
modification  is  effective. 

225.7202  Exception. 

This  subpart  does  not  apply  to 
contracts  for  commercial  items,  oret, 
natural  gas.  utihties.  petroleum  products 
and  erodes,  timber  (logs),  or  subsistence. 

225.7203  Contract  clause. 

Except  for  acquisitions  in  225.7202, 
use  the  clause  at  252.225-7028,  Reporting 
of  Overseas  Subcontracts,  in  all 
solicitations  and  contracts  described  in 
225.7201(a). 

Subpart  225w7S— AcquWtfons  for 
Foreign  IMttary  Sales 


225.7300    Scope  o«  I 

(a)  This  subpart  contains  policies  and 
procedures  for  acquisitions  for  foreign 
military  sales  (FMS)  under  the  Arms 
Export  Controi  Act.  Section  22  of  the 
Arms  Export  CtMitrol  Act  (Pub.  L  90- 
629.  as  amended)  authorizes  DoD  to 
enter  into  contracts  for  resale  to  foreign 
countries  or  international  organizations. 

(b)  This  subpart  does  not  apply  lo^ 
(1)  Foreign  military  sales  made  bom 

inventories  or  stocks; 
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(2)  Acquisitions  for  replenishment  of 
inventories  or  stocks; 

(3)  Acquisitions  made  under  DoD 
cooperative  logistic  supply  support 
arrangements. 

22S.7301    QenaraL 

(a)  The  US.  Government  sells  defense 
articles  and  services  to  foreign 
governments  or  international 
organizations  through  foreign  military 
sales  (FMS)  agreements.  The  agreement 
is  documented  on  a  DD  Form  1513.  DoD 
Offer  and  Acceptance.  The  DD  Form 
1513— 

(1)  Lists  the  items  and  services, 
estimated  costs,  and  terms  and 
conditions  of  the  sale; 

(2)  Is  presented  to  the  foreign 
customer  and 

(3)  Provides  for  signature  of  the 
foreign  customer  to  indicate  acceptance. 

(b)  Acquisitions  for  FMS  are 
conducted  under  the  same  acquisition 
and  contract  management  procedures  as 
other  defense  acquisitions. 

(c)  Solicitations  shall  separately 
identify  known  FMS  requirements  and 
the  FMS  customer. 

(d)  Contracts  for  known  FMS 
requirements  shall  clearly  be  marked 
"FM9  requirement"  on  the  face  of  the 
contract  along  with  the  FMS  customer 
and  the  case  identifier  code. 

225.7302    Procvdurm. 

On  FMS  programs  that  will  require  an 
acquisition,  the  contracting  officer 
assists  the  departmental/agency  activity 
responsible  for  preparing  the  DoD  Offer 
and  Acceptance  by — 

(a)  Woricing  with  prospective 
contractors  to — 

(1)  Identify  and  review  sales 
commissions  and  fees: 

(2)  Identify,  in  advance  of  the  DoD 
Offer  and  Acceptance,  any  unusual 
provisions  or  deviations. 

(3)  Advise  the  contractor  if  the 
departmental/agency  activity  expands, 
modifies,  or  does  not  accept  any 
requirements  proposed  by  the 
contractor 

(4)  Identify  any  logistics  support 
necessary  to  perform  the  contract:  and 

(5)  For  acquisitions  over  $10,000  that 
are  to  be  awarded  noncompetitively, 
asking  the  prospective  contractor(s)  for 
information  on  price,  delivery,  and  other 
relevant  factors.  The  request  for 
information  must  identify  the  fact  that 
the  information  is  for  a  potential  foreign 
military  sale  and  must  identify  the 
foreign  customer. 

(b)  Working  with  the  departmental/ 
agency  activity  responsible  for 
preparing  the  DoD  Offer  and 
Acceptance  to — 


(1)  Assist,  as  necessary,  in 
preparation  of  the  DD  Form  1513; 

(2)  Identify  and  explain  all  unusual 
contractual  requirements  or  requests  for 
deviations:  and 

(3)  Assist  in  preparing  the  price  and 
availability  data. 

225.7303    Pricing  acquMtions  for  foreign 
military  sale*. 

Price  foreign  military  sale  contracts 
using  the  same  principles  as  are  used  in 
pricing  other  defense  contracts. 
Application  of  the  pricing  principles  in 
FAR  parts  15  and  31  to  a  foreign  military 
sale  contract,  however,  may  result  in 
prices  that  differ  from  other  defense 
contract  prices  for  the  same  item  due  to 
the  considerations  in  this  section. 

225.7303-1    Contractor  sales  to  ottier 
foreign  customsrs. 

If  the  contractor  has  made  sales  of  the 
item  required  for  the  foreign  military 
sale  to  foreign  customers  imder 
comparable  conditions,  including 
quantity  and  delivery,  price  the  FMS 
contract  in  accordance  with  FAR  part 
15. 

225.7303-2    Cost  Of  doing  business  wttli  a 
foreign  government  or  sn  intemationai 
organization. 

(a)  In  pricing  FMS  contracts  where 
non-U.S.  Government  prices  as 
described  in  225.7303-1  do  not  exist — 

(1)  Recognize  costs  of  doing  business 
with  a  foreign  government  or 
intemationai  organization  (even  though 
the  form  of  the  transaction  is  a  defense 
purchase  for  the  purpose  of  FMS) 
whenever  comparable  costs  of  doing 
business  with  the  United  States  would 
be  recognized  in  pricing  other  defense 
contracts. 

(2)  Recognize  reasonable  and 
allocable  costs,  even  though  such  costs 
might  not  be  recognized  in  the  same 
amounts  in  pricing  other  defense 
contracts.  Examples  of  such  costs 
include,  but  are  not  limited  to — 

(i)  SelUng  expenses  (not  otherwise 
limited  by  FAR  part  31).  e.g.— 

(A)  Maintaining  intemationai  sales 
and  service  organizations; 

(B)  Sales  commissions  and  fees  in 
accordance  with  FAR  subpart  3.4; 

(C)  Sales  promotions,  demonstrations, 
and  related  travel  for  sales  to  foreign 
governments. 

[I]  Such  costs  may  be  recovered  for 
U.S.  Government  requirements  imder 
DFARS  231.205-38{c). 

[2)  Paragraph  128.8  of  the 
Intemationai  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  Part  121) 
may  require  Government  approval  for 
these  costs  to  be  allowable.  If 
Government  approval  is  required  for 
promotion  or  demonstration  costs  to  be 


allowable,  the  approval  must  be 
obtained. 

(D)  Configuration  studies  and  related 
technical  services  undertaken  as  a 
direct  selling  effort  to  a  foreign  country. 

(ii)  Product  support  and  postdelivery 
service  expenses,  such  as — 

(A)  Operations  or  maintenance 
training,  training  or  tactics  films, 
manuals,  or  other  related  data;  and 

(B)  Technical  field  services  provided 
in  a  foreign  country  related  to  accident 
investigations,  weapon  system 
problems,  operations/tactics 
enhancement,  and  related  travel  to 
foreign  coimtries. 

(iii)  Costs  associated  with  the 
implementation  of  an  offset  arrangement 
between  DoD  and  a  foreign  government. 
(Costs  associated  with  the 
implementation  of  an  offset  agreement 
directly  between  a  contractor  and  a 
foreign  government  are  not  allowable.) 

(iv)  Costs  that  are  the  subject  of 
advance  agreement  under  the 
appropriate  provisions  of  FAR  Part  31; 
or  where  the  advance  understanding 
places  a  limit  on  the  amounts  of  cost 
that  will  be  recognized  as  allowable  in 
defense  contract  pricing,  and  the 
agreement  contemplated  that  it  will 
apply  only  to  DoD  contracts  for  the  U.S. 
Government's  own  requirements  (as 
distinguished  from  contracts  for  FMS). 

(b)  Costs  not  allowable  under  FAR 
Part  31  are  not  allowable  in  pricing 
foreign  military  sale  contracts. 

(c)  The  provisions  of  10  U.S.C.  2372  do 
not  apply  to  contracts  for  foreign 
military  sales.  Therefore,  the  ceiling 
limitations  or  the  formula  constraints  on 
bid  and  proposal  (B&P)  costs  in  FAR 
part  31  and  on  independent  research 
and  development  (IR&D)  costs  in  part 
231  do  not  apply  to  contracts  for  foreign 
military  sales.  IR&D  and  B&P  costs 
allowed  on  contracts  for  foreign  military 
sales  shall  be  limited  to  their  allocable      I 
share  of  the  total  expenditures.  In 
pricing  contracts  for  foreign  military 
sales — 

(1)  Use  the  best  estimate  of 
reasonable  costs  in  forward  pricing. 

(2)  Use  actual  expenditures,  to  the 
extent  that  they  are  reasonable,  in 
determining  final  cost. 

(d)  Under  section  21(e)(1)(A)  of  the 
Arms  Export  Control  Act,  as  amended, 
the  United  States  must  charge  for 
administrative  services  to  recover  the 
estimated  cost  of  administration  of  sales 
made  under  the  Arms  Export  Control 
Act. 

225.7303-3    Gov«mntent-to-governm«nt 
agreements. 

If  a  govemment-to-govemment 
agreement  between  the  United  States 


Federal  Registe 

and  a  foreign  government  for 
coproduction,  or  cooperative  1 
support  of  a  specifically  defin 
system,  major  end  item,  or  su] 
contains  language  in  conflict  i 
provisions  of  this  section,  the 
of  the  govenment-to-govemn- 
agreement  prevails. 

?25.7303-4  Sales  commissions 
contingent  fees. 

Sales  commissions  and  con 
fees  are  allowable  under  defe 
contracts  provided  that  the  co 
or  fees  are  paid  to  a  bona  fide 
or  a  bona  fide  established  con 
or  selling  agency  maintained  I 
prospective  contractor  for  the 
securing  business  (see  FAR  pi 
FAR  subpart  3.4).  For  FMS,  it : 
extremely  difficult  for  DoD  to 
services,  or  (he  value  of  the  se 
There<^ore.  the  cost  of  allowab 
commissions  and  conlingen*  f 
defined  in  FAR  subpart  3.4)  is 
$50,000  and  must  be  identified 
FMS  customer  before,  or  at  ihi 
submitting  the  DuD  Offer  and 
Acceptance  (DD  Form  1513)  tc 
customer. 

(a)  When  requesting  price  a 
availability  data  for  an  Offer  j 
Acceptance,  require  confracto 
identify  the  amount  of  any  sal 
commissions  or  fees.  The  fees, 
under  $50,000  per  contract,  mu 
justified  and  supported.  Excep 
contracts  excluded  in  FAR  sut 

(1)  Require  the  contractor  to 
Contractor's  Statement  of  Con 
Other  Fees  (Standard  Form  11 
(Including  any  such  fees  claim 
subcontractors); 

(2)  Determine  under  FAR  su 
whether  a  bona  fide  employee 
relationship  exists  (for  the  pur 
FMS,  the  definition  in  FAR  sul 
of  improper  influence  also  ext« 
officials  of  the  foreign  govemn 

(3)  Require  the  contractor  to 
breakdown  of  the  fee  for  the  Si 
representative's  services.  Ever 
fide  employee  or  agency  relati 
determined  to  exist,  the  fee  mi 
reasonable. 

(i)  Whether  the  fee  is  reason 
rsquires  an  assessment  of  the  i 
provided,  or  to  be  provided,  co 
to  the  amount  of  the  fee. 

(ii)  The  proposed  fee/commi 
be  compared  with  knowrn  cost; 
comparable  services  under  noi 
contracts,  or  for  FMS  sales  of 
comparable  scope  and  dollar  a 
for  the  same  or  similar  items. 

(iii)  In  analyzing  the  fee,  give 
consideration  to  whether  the  si 
initial  or  a  follow-on  sale.  Effoi 
follow-on  sales  of  additional  q 
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allowable,  the  approval  must  be 
obtained. 

(D)  Configiu-ation  studies  and  related 
technical  services  undertaken  as  a 
direct  selling  effort  to  a  foreign  country. 

(ii)  Product  support  and  postdelivery 
service  expenses,  such  as — 

(A)  Operations  or  maintenance 
training,  training  or  tactics  films, 
manuals,  or  other  related  data:  and 

(B)  Technical  field  services  provided 
in  a  foreign  country  related  to  accident 
investigations,  weapon  system 
problems,  operations/tactics 
enhancement  and  related  travel  to 
foreign  countries. 

(iii)  Costs  associated  with  the 
implementation  of  an  offset  arrangement 
between  DoD  and  a  foreign  government. 
(Costs  associated  with  the 
implementation  of  an  offset  agreement 
directly  between  a  contractor  and  a 
foreign  government  are  not  allowable.) 

(iv)  Costs  that  are  the  subject  of 
advance  agreement  under  the 
appropriate  provisions  of  FAR  Part  31; 
or  where  the  advance  understanding 
places  a  limit  on  the  amounts  of  cost 
that  will  be  recognized  as  allowable  in 
defense  contract  pricing,  and  the 
agreement  contemplated  that  it  will 
apply  only  to  DoD  contracts  for  the  U.S. 
Government's  own  requirements  (as 
distinguished  from  contracts  for  FMS). 

(b)  Costs  not  allowable  under  FAR 
Part  31  are  not  allowable  in  pricing 
foreign  military  sale  contracts. 

(c)  The  provisions  of  10  U.S.C.  2372  do 
not  apply  to  contracts  for  foreign 
military  sales.  Therefore,  the  ceiling 
limitations  or  the  formula  constraints  on 
bid  and  proposal  (B&P)  costs  in  FAR 
part  31  and  on  independent  research 
and  development  (IR&D)  costs  in  part 
231  do  not  apply  to  contracts  for  foreign 
mihtary  sales.  IR&D  and  B&P  costs 
allowed  on  contracts  for  foreign  military 
sales  shall  be  limited  to  their  allocable 
share  of  the  total  expenditures.  In 
pricing  contracts  for  foreign  military 
sales — 

(1)  Use  the  best  estimate  of 
reasonable  costs  in  forward  pricing. 

(2)  Use  actual  expenditures,  to  the 
extent  that  they  are  reasonable,  in 
determining  final  cost. 

(d)  Under  section  21(e)(1)(A)  of  the 
Arms  Export  Control  Act.  as  amended, 
the  United  States  must  charge  for 
administrative  services  to  recover  the 
estimated  cost  of  administration  of  sales 
made  under  the  Arms  Export  Control 
Act. 

22S.7303-3    Govamment-to-government 
agraamanta. 

If  a  govemment-to-govemment 
agreement  between  the  United  States 


and  a  foreign  government  for  the  sale, 
coproduclion,  or  cooperative  logistic 
bupport  of  a  specifically  defined  weapon 
system,  major  end  item,  or  support  item, 
contains  language  in  conflict  with  the 
pro\{sions  of  this  section,  the  language 
of  the  govemment-to-govemment 
agreement  prevails. 

?25.7303-4    Sales  ccmmtssiorts  and 
contingent  fees. 

Sales  commissions  and  contingent 
fees  are  allowable  under  defense 
contracts  provided  that  the  commissions 
or  fees  are  paid  to  a  bona  fide  employee 
or  a  bona  fide  estabhshed  commercial 
or  selling  agency  maintained  by  the 
prospective  contractor  for  the  purpose  of 
securing  bubiness  (see  FAR  part  31  and 
FAR  subpart  3.4).  For  FMS,  it  is 
extremely  difficult  for  DoD  to  verify  the 
services,  or  Ihe  value  of  the  services. 
Therefore,  the  cost  of  allowable  sales 
commissions  and  contingent  fees  (as 
defined  in  FAR  subpart  3.4)  is  limited  to 
$50,000  and  must  be  identified  to  the 
FMS  customer  before,  or  at  the  time  of, 
submitting  the  DoD  Offer  and 
Acceptance  (DD  Form  1513)  to  the 
customer. 

(a)  When  requesting  price  and 
availability  data  for  an  Offer  and 
Acceptance,  require  contractors  to 
identify  the  amount  of  any  sales 
commissions  or  fees.  The  fees,  even  if 
under  $50,000  per  contract,  must  be 
justified  and  supported.  Except  for  those 
contracts  excluded  in  FAR  subpart  3.4 — 

(1)  Require  the  contractor  to  submit  a 
Contractor's  Statement  of  Contingent  or 
Other  Fees  (Standard  Form  119) 
(Including  any  such  fees  claimed  by 
subcontractors); 

(2)  Determine  under  FAR  subpart  3.4 
whether  a  bona  fide  employee  or  agency 
relationship  exists  (for  the  purposes  of 
FMS,  the  definition  in  FAR  subpart  3.4 
of  improper  influence  also  extends  to 
officials  of  the  foreign  government); 

(3)  Require  the  contractor  to  submit  a 
breakdown  of  the  fee  for  the  sales 
representative's  services.  Even  if  a  bona 
fide  employee  or  agency  relationship  is 
determined  to  exist,  the  fee  must  be 
reasonable. 

(i)  Whether  the  fee  is  reasonable 
requires  an  assessment  of  the  services 
provided,  or  to  be  provided,  compared 
to  the  amount  of  the  fee. 

(ii)  The  proposed  fee/commission  may 
be  compared  with  known  costs  for 
comparable  services  under  non-FMS 
contracts,  or  for  FMS  sales  of 
comparable  scope  and  dollar  amounts 
for  the  same  or  similar  items. 

(iii)  In  analyzing  the  fee,  give 
consideration  to  whether  the  sale  is  the 
initial  or  a  follow-on  sale.  Effort  for 
follow-on  sa  es  of  additional  quantities. 


spares,  and  support  equipment  is 
normally  not  as  great  as  the  effort  for 
the  initial  sale. 

(4)  The  chief  of  the  contracting  office 
must  approve  the  contracting  officer's 
determination — 

(i)  As  to  whether  there  is  a  bona  fide 
employee  or  agency  relationship;  and 

(ii)  Of  the  reasonableness  of  the 
commission  or  fee. 

(b)  If  the  foreign  customer 
disapproves  the  fee,  or  a  portion  of  the 
fee,  the  contracting  officer  must  notify 
the  prospective  contractor  and  request 
that  the  contractor  withdraw  the  fee  for 
the  sales  representative  from  the 
proposal.  If  the  contractor  refuses  to 
withdraw  the  fee,  the  contracting  officer 
notifies  the  department/agency  activity 
responsible  for  preparation  of  the  DoD 
Offer  and  Acceptance,  which  notifies 
the  foreign  customer  that  DoD  is  unable 
to  purchase  the  items  or  services  from 
that  contractor. 

(c)  It  may  not  be  possible  to  determine 
whether  or  not  the  price  to  be  paid  for 
material  or  services  will  include  sales 
commissions  and  fees  (for  example, 
when  FMS  requirements  are  to  be 
fulfilled  by  competitive  acquisitions).  In 
such  cases,  if  contract  negotiations 
indicate  that  costs  for  a  sales 
representative  will  be  claimed  by  the 
contractor,  the  department/agency 
responsible  for  presentation  of  the  Offer 
and  Acceptance  notifies  the  foreign 
customer  as  soon  as  possible  and  asks 
for  a  reply  within  30  days  as  to  whether 
the  customer  will  approve  the  costs. 

(d)  Under  DoD  5105.38-M,  Security 
Assistance  Management  Manual,  Letters 
of  Offer  and  Acceptance  for 
requirements  for  the  governments  of 
Australia,  Taiwan.  Egypt.  Greece,  Israel, 
Japan.  Jordan,  Republic  of  Korea. 
Kuwait,  Pakistan,  Philippines,  Saudi 
Arabia,  Turkey,  Thailand,  or  Venezuela 
(Air  Forc3)  must  provide  that  all  U.S. 
Government  contracts  resulting  from  the 
Letters  of  Offer  prohibit  the  payment  of 
sales  commission  and  fee  unless  the 
payments  have  been  identified  and 
payment  approved  in  writing  by  the 
foreign  customer  before  contract  award. 
(See  225.7308(a).) 

225.7304    Source  aeleetioa 

(a)  FMS  customers  may  request  that  a 
defense  article  or  defense  service  be 
obtained  from  a  particular  contractor.  In 
such  cases,  FAR  6.302-4  provides 
authority  to  contract  without  full-and- 
open  competition.  The  FMS  customer 
may  also  request  that  a  subcontract  be 
placed  with  a  particular  firm.  The 
contracting  officer  shall  honor  such 
requests  from  the  FMS  customer  only  if 
the  Letter  of  Agreement  or  other  written 


direction  sufficienUy  fulfills  the 
requirements  of  FAR  6.3. 

(b)  Do  not  allow  representatives  of  the 
FMS  customer  to — 

(1)  Direct  the  deletion  of  names  of 
firms  from  bidders  mailing  lists  or  slates 
of  proposed  A-E  firms,  flliey  may 
suggest  the  inclusion  of  certain  firms): 

(2)  Interfere  with  a  contractor's 
placement  of  subcontracts;  or 

(3)  Participate  in  the  price 
negotiations  between  the  U.S. 
Government  and  the  contractor. 

(c)  Do  not  accept  directions  from  the 
FMS  customer  on  source  selection 
decisions  or  contract  terms  (other  than 
the  special  contract  provisions  and 
warranties  referred  to  in  Condibon  A.2 
of  the  DD  Form  1513). 

(d)  Do  not  honor  any  requests  by  the 
FMS  customer  to  reject  any  bid  or 
proposal. 

225.7305  Umitatlon  of  liability. 

The  contracting  officer  must  advise 
the  contractor  whenever  the  foreign 
customer  will  assume  the  risk  for  loss  or 
damage  under  the  appropriate  limitation 
of  liabiUty  clause(8)  (see  FAR  subpart 
46.8).  Consider  the  costs  of  necessary 
insurance,  if  any,  obtained  by  the 
contractor  to  cover  the  risk  of  loss  or 
damage  in  establishing  the  FMS  contract 
price. 

225.7306  Exerciae  of  options  for  foreign 
military  aalea. 

Consider  changes  to  cost  and  profit 
attributable  to  pricing  di^erences 
between  U.S.  and  FMS  requirements 
when  exercising  an  option  to  satisfy  an 
FMS  requirement.  Also  consider  such 
changes  if  the  option  is  already 
identified  for  FMS.  but  it  is  exercised  for 
country  B  requirements  instead  of  the 
country  A  requirements  for  which  it  was 
priced. 

225.7307  Implementation  of  offaet 
arrangements  negotiated  purauant  to 
foreign  military  sales  agreementa. 

225.7307-1    General. 

(a)  The  purpose  of  an  FMS/offset 
arrangement  is  to  fulfill  commitments 
negotiated  pursuant  to  an  FMS 
agreement.  The  general  policy  in 
fulfilling  these  commitments  is  to 
exempt  the  FMS  country's  products  from 
the  requirements  of  the  Buy  American 
Act  on  a  case-by-case  basis. 

(b)  Generally,  it  is  not  appropriate  to 
establish  an  o^set  goal  or  objective.  If  in 
special  circumstances  it  is  in  the 
national  interest  to  establish  an  offset 
goal  or  objective,  the  goal  or  objective 
may  be  stated  as — 

(1)  A  certain  percentage  of  the  FMS 
agreement  dollar  value; 
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(2)  A  spediic  dollar  amount;  or  • 

(3)  A  combinaliQii  of  the  twa 

(c)  The  Presidential  policy  statement 
of  April  16, 1990  provides  that  DoD  shall 
not  encourage,  enter  directly  mfo,  or 
commit  VS.  firms,  to  any  FMS/offset 
arrangement  The  decision  whether  to 
engage  in  offsets,  and  the  responsibility 
for  negotiating  and  implementing  offset 
arrangements,  resides  with  the 
companies  inrohred.  Exceptions  to  this 
policy  must  be  approved  by  the 
President  throogh  the  National  Security 
CounciL  This  does  not  prevent  DoD 
from  fulfilling  obligations  incurred 
through  international  agreemrats 
entered  into  before  April  la.  199a 

(d)  When  authorised,  offset  provisions 
typically  require  the  Military 
De^tartments  or  U.S  prime  contractors, 
or  both,  to  provide  opportunities  for 
foreign  sources  to  obtain  contracts 
under  the  terms  and  conditions  of  the 
particular  DoD  offset  agreement. 
Normally,  FMS/offset  arrangements  are 
negotiated  before  the  FMS  agreement 
Offer  and  Acceptance  so  that — 

(1)  DoD  and  its  contractors  have  an 
opportunity  to  assess  in  advance  their 
ability  to  fulfill  the  FMS/offset 
arrangement;  and 

(2)  The  offer  can  include  those  DoD 
and  contractor  costs  associated  with 
such  arrangements. 

(e)  If  an  exception  is  granted  under 
paragraph  (c)  of  this  subsection,  the 
domestic  concerns  involved  in  the  FMS 
and  the  foreign  customer  will  make 
suitable  arrangements  to  fulfill  an  FMS/ 
offset  arrangement  Only  if  the 
Govertanent  determines  that  the  FMS/ 
offset  arrangement  cannot  be  fulfilled  in 
this  fashiMi  will  DoD  seek  to  fulfill  the 
offset  commitments  through  other 
defense  purchases.  When  practical,  the 
U.S.  contractor  shall  be  contacted  and 
coordination  obtained  before  the 
Government  commits  the  contractor's 
participation. 

(f)  The  Defense  Security  Assistance 
Agency  (DSAA)  acts  as  the  focal  point 
within  the  Executve  Branch  for 
interagency  coordinatitm  on  offset 
policy.  DSAA  consults  with,  and  derives 
its  overall  policy  guidaace  from,  the 
Office  of  the  Assistant  Secretary  <rf 
Defense  (International  Security  Affairs). 
The  E)irector  of  Defense  Procitrement  is 
responsible  for  matters  pertaining  to  the 
fulfiUiaent  of  the  offset  portion  of  FMS 
agreements.  General  infonnatioii 
regarding  the  existence  of  FMS/o^set 
arrangetaents  with  particular  countries 
or  iraplementatioD  of  sach  arrangements 
may  be  obtained  by  submitting  inquiries 
to  tlie  Direckxate  for  Foreign 
Contracting.  OUSD(A)DP(FC). 


225.7307-2 

(a)  Whenever  an  FMS  agreement 

involves  a  single  major  weapon  system, 
the  department  responsible  for 
acquisition  of  the  weapon  system  is 
responsible  for  managing  any  resulting 
FMS/offset  arrangement. 

(b)  If  an  FMS  agreement  involves  the 
sale  of  items  from  two  or  more 
departments,  OASD(P8rL)  may  either 
direct  that  one  department  be 
responsible  for  coordinating  the 
implementation  of  the  FMS/offset 
arrangement,  or  apportion  responsibility 
for  managing  the  offset  program  among 
two  or  more  departments. 

225.7308    Contract  clauses. 

(a)  Use  the  clause  at  252.22S-7027. 
Limitation  on  Sales  Commissions  and 
Fees,  in  all  soKdtations  and  contracts 
for  foreign  military  sales  for  the 
countries  in  225.7303-4(d),  unless 
payment  of  sales  commissions  and  fees 
has  been  approved  by  the  foreign 
customer.  Insert  the  name  of  the  foreign 
country  customer  in  the  three  blanks  of 
the  clause. 

(b)  Use  the  clause  at  2S2.225-7028. 
Exclusionary  Policies  and  Practices  of 
Foreign  Governments,  in  all  soKeitations 
and  contracts  for  the  purchase  of  goods 
and  services  for  international  military 
education  training  and  foreign  military 
sales. 

PART  22«-OTHER  SOCIOECONOMIC 
PROGRAMS 

Sec. 

Sut>pMl  »«c70— HistoricaHy  Black  Colleges 
and  Unhrarsttie*  and  Minority  hnatitutkma 

226.7000  Scope  of  subpart 

226.7001  Defimtioas. 
22S.7Q02    General  policy. 

226.7003  Set-aaides  for  HBCUs  and  MIs. 
226.7003-1     Set-aside  criteria. 
226.7003-2    Set-aside  procedures. 

228.7004  Evaluation  preference  for  HBCUs 
and  Mis. 

22&7O05    Eligibility  as  an  HBCU  or  ML 
22(17006    Protesting  an  HBCU  or  MI 
representaUon. 

226.7007  Coals  and  incentives  for 
subcontracting  with  HBCU/MIa. 

226.7008  Solicitation  provision  and  contract 
chmse. 

Autiiority:  5  U.S.C.  301.  lOU.S.C  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

SubfMHi  22«.7D— Historically  Btock 
Colleges  and  Universities  and  Minority 
Institittfone 

226.7000    Scope  of  Mkpart 

This  subpart  implements  the 
historically  black  college  and  university 
(HBCU)  and  mtnority  instihition  (MI) 
aspects  of  section  1207  of  Public  Law 
99-661.  section  SQd  of  PuUic  Law  lOO- 
160,  and  section  831  of  Public  Law  lei- 


18a  These  laws  set  a  goal  for  DoD  for 
each  of  fiscal  years  1987-1993  to — 

(a)  Award  five  percent  of  contract  and 
subcontract  doDars  to  amall 
disadvantaged  business  concerns  and 
HBCU/MIs;  and 

(b)  Maximize  the  number  fA  such 
entities  in  DoD  contracting  and 
subcontracting. 

226.7001    Definifiene. 

Definitions  of  HBCUs  and  Mis  are  m 
the  clause  at  252.226-7000. 

22&7002    General  pelcy. 

The  DoD  will  use  outreach  efforts, 
technical  assistance  programs,  advance 
payments.  HBCU /MI  set-asides,  and 
evaluation  preferences  to  meet  its 
contract  and  subcontract  goal  for  use  of 
HBCUs  and  Mis. 

226.7003    Set-asides  for  HBCUs  and  Mis. 
226.7003-1    S«t-aMde  criteria. 

Set-aside  acquisitions  for  exclusive 
HBCU  and  Ml  participation  when  the 
acquisition  is  fbr  research,  studies,  or 
services  of  the  type  normally  acquired 
from  higher  educational  institutions  and 
there  is  a  reasonable  expectation  that— 

(a)  Offers  will  be  submitted  by  at 
least  two  responsible  HBCUs  or  Mis 
which  can  comply  with  the 
subcontracting  limitations  in  the  clause 
at  FAR  52.219-14: 

(b)  Award  will  be  made  at  not  more 
than  ten  percent  above  fair  market 
price;  and 

(c)  Scientific  and/or  technological 
talent  consistent  with  the  demands  of 
the  acquisition  will  be  offered. 

226.7003-2    Set-aaM*  procedtves. 

(a)  As  a  general  rule,  use  competitive 
negotiation  for  HBCU/MI  set-asides. 

(b)  When  using  a  broad  agency 
announcement  (FAR  35.016)  for  basic  or 
applied  research,  make  partial  set- 
asides  for  HBCU/MIs  as  explained  in 
235.016. 

(c)  Follow  the  special  synopsis 
instructions  in  205.207(d)  (iii).  (ivj.  and 
(v). 

(d)  Cancel  the  set-aside  if  the  low 
responsible  offer  exceeds  the  fair 
nvirket  price  (defined  in  FAR  Part  19)  by 
more  than  ten  percent, 

226.7004    Evaluation  preference  for 
HBCUs  and  Ml*. 

In  acquisitions  which  use  the 
evaluation  preference  described  in 
Subpart  219^^0  for  small  disadvantaged 
business  concema,  the  preference  also 
applies  to  offers  from  HBCUs  or  Mis. 
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226.7005    Eligibility  as  an  HBCl 

(a)  To  be  eligible  for  award 
HBCU  or  MI  under  the  prefen 
procedures  of  this  subpart,  an 
must — 

(1)  Be  an  HBCU  or  Ml,  as  d 
the  clause  at  252.226-7000,  Nc 
Historically  Black  College  or  1 
and  Minority  Institution  Set-/ 
at  the  time  of  submission  of  it 
at  contract  award;  and 

(2)  Provide  the  contracting  ( 
evidence  of  its  HBCU  or  MI  si 
request. 

(b)  The  contracting  officer  t 
accept  an  offeror's  certificatic 
the  provision  at  252.228-7001 
HBCU  or  ML  unless— 

(1)  Another  offeror  challenj 
certification;  or 

(2)  The  contracting  officer  h 
to  question  the  offeror's  HBCl 
status.  (A  list  of  HBCUs  is  pul 
periodically  by  the  Departmei 
Education.)  1 1 

?26.7006    Protesting  an  HBCU  < 
representation. 

Any  offeror  or  other  interes 
may  challenge  an  offeror's  HE 
representation  by  filing  a  prot 
the  contracting  officer.  The  pr 
contain  specific  detailed  evid) 
supporting  the  basis  for  the  cl 
Such  protests  are  handled  in  f 
with  FAR  33.103  and  are  decic 
contracting  officer. 

226.7007  Goals  and  incentives 
sut>contracting  witti  HBCU/MIs. 

(a)  In  reviewing  subcontract 
submitted  under  the  clause  at 
52.219-9,  Small  Business  and  i 
Disadvantaged  Business  Subc 
Plan,  the  contracting  officer  si 

(1)  Ensure  that  the  contractc 
anticipated  awards  to  HBCU/ 
small  disadvantaged  business 

(2)  Consider  whether  subcoi 
contemplated  which  involve  n 
studies  of  the  type  normally  pi 
by  higher  educational  instituti 

(b)  Use  of  incentives  for 
subcontracting  with  HBCU/M 
prescribed  in  219.708(c)(1). 

226.7008  Solicitation  provision 
contract  clause. 

(a)  Use  the  clause  at  252.226 
Notice  of  Historically  Black  O 
University  and  Minority  Instit 
Aside,  in  solicitations  and  con 
aside  for  HBCU/MIs. 

(b)  Use  the  provision  at  252. 
Historically  Black  College  or  I 
and  Minority  Institution  Certif 
solicitations  set-aside  for  H3C 
and  in  solicitations  which  con 
clause  at  252.219-7003,  Notice 
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189.  These  laws  set  a  goal  for  DoD  for 

each  of  Ttscal  years  1987-1993  to- 
tal Award  five  percent  of  contract  and 

subcontract  doDars  to  amall 

disadvantaged  business  concerns  and 

HBCU/MIs;  and 
(b)  Maximize  the  number  of  such 

entities  in  DoD  contracting  and 

subcontracting. 

226.7001  Definlfien*. 

Definitions  of  HBCUs  and  Mis  are  m 
the  clause  at  252.226-7000. 

226.7002  G«fi*nl  peOcy. 

The  DoD  will  use  outreach  efforts, 
technical  assistance  programs,  advance 
payments.  HBCU/MI  aet-asides.  and 
evaluation  preferences  to  meet  its 
contract  and  subcontract  goal  for  use  of 
HBCUs  and  Mis. 

226.7003  Sat-Mides  for  HBCUs  and  Mb. 
226.7003-1    S«t-aaid«  Cfttaria. 

Set-aside  acquisitions  for  exclusive 
HBCU  and  MI  participation  when  the 
acquisition  is  fbr  research,  studies,  or 
services  of  the  type  normally  acquired 
from  higher  educational  institutions  and 
there  is  a  reasonable  expectation  that — 

(a)  Offers  will  be  submitted  by  at 
least  two  responsible  HBCUs  or  Mis 
which  can  comply  with  the 
subcontracting  limitations  in  the  dause 
at  FAR  52.219-14; 

(b)  Award  will  be  made  at  not  more 
than  ten  percent  above  fair  market 
price;  and 

(c)  Scientific  and/or  technological 
talent  consistent  with  the  demands  of 
the  acquisition  will  be  offered. 

226.7003-2    S*t-Mld*  procedtves. 

(a)  As  a  general  rule,  use  competitive 
negotiation  for  HBCU/MI  set-asides. 

(b)  When  using  a  broad  agency 
announcement  (FAR  35.016)  for  basic  or 
applied  research,  make  partial  set- 
asides  for  HBCU/MIs  as  explained  in 
235.016. 

(c)  Follow  the  special  synopsis 
instructions  in  205.207(d)  (iiil  (ivL  and 
(V). 

(d)  Cancel  the  set-aside  if  the  low 
responsible  offer  exceeds  the  fair 
market  price  (defined  in  FAR  Part  19)  by 
more  than  ten  percent^ 

226.7004    Evaluation  prttarmce  for 
HBCUs  and  Ml*. 

In  acquisitions  which  use  the 
evaluation  preference  described  in 
Subpart  219J'0  for  small  disadvantaged 
business  coocenw.  the  preference  also 
appbes  to  offers  from  HBCUs  or  Mis. 


226.7005    EUgittUKyasanHBCUorMI. 

(a)  To  be  eligible  for  award  as  an 
HBCU  or  MI  under  the  preference 
procedures  of  this  subpart,  an  offeror 
must — 

(1)  Be  an  HBCU  or  Ml,  as  defined  in 
the  clause  at  252.226-7000,  Notice  of 
Historically  Black  College  or  University 
end  Minority  Institution  Set-Aside,  both 
at  the  time  of  submission  of  its  offer  and 
at  contract  award;  and 

(2)  Provide  the  contracting  officer  with 
evidence  of  its  HBCU  or  Ml  status  upon 
request. 

(b)  The  contracting  officer  shall 
accept  an  offeror's  certification  under 
the  provision  at  252.226-7001  that  it  is  an 
HBCU  or  MI,  unless— 

(1)  Another  offeror  challenges  the 
certification;  or 

(2)  The  contracting  officer  has  reason 
to  question  the  offeror's  HBCU/MI 
status.  (A  list  of  HBCUs  is  published 
periodically  by  the  Department  of 
Education.)  1 1 

^26.7006    Protesting  an  HBCU  or  Ml 
representation. 

Any  offeror  or  other  interested  party 
may  challenge  an  offeror's  HBCU  or  MI 
representation  by  filing  a  protest  with 
the  contracting  officer.  The  protest  must 
contain  specific  detailed  evidence 
supporting  the  basis  for  the  challenge. 
Such  protests  are  handled  in  accordance 
with  FAR  33.103  and  are  decided  by  the 
contracting  officer. 

226.7007  Goals  and  incentives  for 
subcontracting  with  HBCU/MIs. 

(a)  In  reviewing  subcontracting  plans 
submitted  under  the  clause  at  FAR 
52.219-9,  Small  Business  and  Small 
Disadvantaged  Business  Subcontracting 
Plan,  the  contracting  officer  shall — 

(1)  Ensure  that  the  contractor  included 
anticipated  awards  to  HBCU/MIs  in  the 
small  disadvantaged  business  goal; 

(2)  Consider  whether  subcontracts  are 
contemplated  which  involve  research  or 
studies  of  the  type  normally  performed 
by  higher  educational  institutions. 

(b)  Use  of  incentives  for 
subcontracting  with  HBCU/MIs  is 
prescribed  in  219.7G8{c)(l). 

226.7008  Solfcitatton  provision  and 
contract  clause. 

(a)  Use  the  clause  at  252.226-7000, 
Notice  of  Historically  Black  College  or 
University  and  Minority  Institution  Set- 
Aside,  in  solicitations  and  contracts  set- 
aside  for  HBCU/MIs. 

(b)  Use  the  provision  at  252.226-7001, 
Historically  Black  College  or  University 
and  Minority  Institution  Certification,  in 
solicitations  set-aside  for  HBCU/MIs 
and  in  solicitations  which  contain  the 
clause  at  252.219-7003,  Notice  of 


Evaluation  Preference  for  Small 
Disadvantaged  Business  Concerns. 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

PART  227~PATENTS,  DATA.  AND 
COPYRIGHTS 

S«c 

Subpart  227.3— Patent  RtghU  Under 
Qovemment  Contracts 

227.303  Contract  clauses. 

227.304  Procedures. 
227.304-1     General. 
227.304-4    Subcontracts. 

Subpart  227.4— Rlgttts  In  Data  and 

Copyrlgtits 

227.400  Scope  of  subpart. 

227.401  Definitions. 

227.402  Policy. 
227.402-70    General. 
227.402-71     Establishing  minimum 

Government  needs. 
227.402-72    Rights  In  technical  data. 

227.403  Data  Rights— General. 
227.403-70    Procedures  for  establishing 

rights  in  technical  data. 
227.403-71     Prohibitions. 
227.403-72    Marking  and  identification 

requirements. 
227.403-73    Validation  of  restrictive 

markings  on  technical  data. 
227.403-74     Remedies  for  noncompiying 

technical  data. 
227.403-75    Subcontractor  rights. 
227.403-78    Copyrights. 
227.403-77    Acquisition  of  rights  in  computer 

software. 
227.405    Other  data  rights  provisions. 
227.405-70    Data  requirements. 
227.405-71     Deferred  delivery  and  deferred 

ordering. 
227.405-72    Warranties  of  technical  data. 
227.405-73    Delivery  of  technical  data  to 

foreign  governments. 
227.405-74    Overseas  contracts  with  foreign 

sources. 
227.405-75    Publication  for  sale. 
227.405-76    Special  works. 
227.405-77    Contracts  for  acquisition  of 

existing  works. 
227.405-78    Architect-engineer  and 

construction  contracts. 
227.405-79    Small  Business  Innovative 

Research  Program  (SBIR  Program). 

Subpart  227.6 — Forsign  License  and 
Technical  Assistance  Agreements 

227.670  Scope. 

227.671  General 

227.672  Policy 

227.673  Foreign  license  and  technical 
assistance  agreements  between  the 
Government  and  domestic  concerns. 

227.874     Supply  contracts  between  the 

Government  and  a  foreign  government  or 
concern. 

227.675    Foreign  license  and  technical 
assistance  agreements  between  a 
domestic  concern  and  a  foreign 
government  or  concern. 

227.675-1    International  Traffic  in  Arms 
Regulations. 

227.675-2    Review  of  agreements. 


Subpart  227.70-lnfrlngement  Claims, 
Licenses,  and  Assignments 

227.7000  Scope. 

227.7001  Policy. 

227.7002  Stahites  pertaining  to 
administrative  claims  of  Infringement. 

227.7003  Claims  for  copyright  infringement. 

227.7004  Requirements  for  filing  an 
administrative  claim  for  patent 
infringement. 

227.7005  Indirect  notice  of  patent 
infringement  claims. 

227.7006  Investigation  and  administrative 
disposition  of  claims. 

227.7007  Notification  and  disclosure  of 
claimants. 

227.7008  Settlement  of  indemnified  claims. 

227.7009  Patent  releases,  license 
agreements,  and  assignments. 

227.7009-1     Required  clauses. 
227.7000-2    Clauses  to  be  used  when 

applicable. 
227.7009-3    Additional  clauses — contracts 

except  nmning  royalty  contracts. 
227.7009-4    Additional  clauses— contracts 

providing  for  payment  of  a  running 

royalty. 

227.7010  Assigiunents. 

227.7011  Procurement  of  rights  in 
inventions,  patents,  and  copyrights. 

227.7012  Contract  format. 

227.7013  Recordation. 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  227.3— Patent  Rlgttts  Under 
Government  Contracts 

227.303  Contract  clauses. 

(a)  Pursuant  to  FAR  27.304-l(e),  the 
contracting  officer  shall  insert  the  clause 
at  252.227-7039,  Patents— Reporting  of 
Subject  Inventions,  in  sohcitations  and 
contracts  containing  the  clause  at  FAR 
52.227-11,  Patent  Rights— Retention  by 
the  Contractor  (Short  Form). 

227.304  Procedures. 
227.304-1    General. 

Interim  and  final  invention  reports 
and  notification  of  all  subcontracts  for 
experimental,  developmental,  or 
research  work  (FAR  27.304-l(d)(h))  may 
be  submitted  on  DD  Form  882,  Report  of 
Inventions  and  Subcontracts. 

227.304-4    Subcontracts. 

The  contracting  officer  shall  insert  the 
clause  at  252.227-7034,  Patents- 
Subcontracts,  in  solicitations  and 
contracts  containing  the  clause  at  FAR 
52.227-11,  Patent  Rights— Retention  by 
the  Contractor  (Short  Form). 

Subpart  227.4— Righto  In  Dato  and 
Copyrlghto 

227.400    Scope  of  subpart 

This  subpart  sets  forth  the 
Department  of  Defense  policies  and 
procedures  relating  to  the  acquisition  of 
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technics  data  anci  contptitef  software  as 
well  as  rights  in  technical  daU.  other 
data,  computer  software,  and 
copjTights.  This  subpart  does  not  apply 
to  rights  in  computer  software  acquired 
under  GSA  schedule  contracts. 

227.401    IMWUona. 
As  used  in  this  subpart — 

(1)  Commercial  computer  softwore 
means  computer  software  which  is  used 
regularly  for  other  than  Government 
purposes  and  is  sold.  licensed,  or  leased 
in  significant  quantities  to  the  general 
public  at  established  market  or  catalog 
prices. 

(2)  Computer  means  a  data  processing 
device  capable  of  accepting  data, 
performing  prescribed  operations  on  the 
data,  and  supplying  the  results  of  these 
operations;  for  example,  a  device  that 
operates  on  discrete  data  by  performing 
arithmetic  and  logic  processes  on  the 
data,  or  a  device  that  operates  on  analog 
data  by  performing  physical  processes 
on  the  data. 

(3)  Computer  data  base  means  a 
collection  of  data  in  a  form  capable  of 
being  processed  and  operated  on  by  a 
computer. 

(4)  Computer  program  means  a  series 
of  instructions  or  statements  in  a  form 
acceptable  to  a  computer,  designed  to 
cause  the  computer  to  execute  an 
operation  or  operations.  Computer 
programs  include  operating  systems, 
assemblers,  compilers,  uiterpreters.  data 
management  systems,  utility  programs, 
sort-merge  programs,  and  ADPE 
maintenance/diagnostic  programs,  as 
well  as  applications  programs  such  as 
payroll  inventory  control,  and 
engineering  analysis  programs. 
Computer  programs  may  be  either 
machine-dependent  or  machine- 
independent,  and  may  be  general- 
purpose  in  nature  or  be  designed  to 
satisfy  the  requirements  of  a  particular 
user. 

(5)  Computer  softwtire  maeuo 
coinpater  programs  and  computer  data 
bases. 

(6)  Computer  software  documentation 
means  technical  data,  including 
computer  listings  and  printouts,  in 
human-readable  form  which — 

(i)  Documents  the  design  or  details  of 
computer  software: 

(ii)  Explaiiis  the  capabilities  of  the 
software:  or 

(iii)  Provides  operating  instructions  few 
using  the  software  to  obtain  desired 
results  from  a  computer. 

(7)  Data  means  recorded  information, 
regardless  of  form  or  method  of  the 
recording. 

(8)  Detailed  design  data  means 
technical  data  that  describes  the 
physical  configuration  and  performance 


characteristics  of  an  item  or  component 
in  sufficieQl  detail  to  ensure  that  an  item 
or  component  produced  in  accordance 
with  the  tecbi^cal  data  will  be 
essentially  identical  to  the  original  item 
or  componeot. 

(9)  Detailed  manufacturing  or  process 
data  means  technical  data  that 
describes  the  steps,  sequences,  and 
conditions  of  manufacturing,  processii^ 
or  assembly  used  by  the  manufacturer  to 
produce  an  item  or  component  or  to 
perform  a  process. 

(10)  Developed  means  that  the  item, 
component,  or  process  exists  and  is 
workable.  Thus,  the  item  or  component 
must  have  been  constructed  or  the 
process  practiced.  Workability  is 
generally  established  when  the  item, 
component  or  process  has  been 
analyzed  or  tested  sufTiciently  to 
demonstrate  to  reasonable  people 
skilled  in  the  applicable  art  that  there  is 
a  high  probability  that  it  will  operate  as 
intended.  Whether,  how  much,  and  what 
type  of  analysis  or  testing  is  required  to 
establish  workability  depends  on  the 
nature  of  the  item,  component,  or 
process,  and  the  state  of  the  art.  To  be 
considered  "developed",  the  item, 
component,  or  process  need  not  be  at 
the  stage  where  it  could  be  offered  for 
sale  or  sold  on  the  commercial  market, 
nor  must  the  item,  component  or  process 
be  actually  reduced  to  practice  within 
the  meaning  of  title  35  of  the  United 
States  Code. 

(11)  Developed  exclusively  with 
Government  funds  means,  in  connection 
with  an  item,  component,  or  process, 
that  the  cost  of  development  was  paid 
for  in  whole  by  the  Government  or  that 
the  development  was  required  for  the 
performance  of  a  Government  contract 
or  subcontract. 

(12)  Developed  exclusively  ai  private 
expense  means,  in  connection  with  an 
item,  component,  or  process,  that  no 
part  of  the  cost  of  development  was  paid 
for  by  the  Government  and  that  the 
development  was  not  required  for  the 
performance  of  a  Government  contract 
or  subcontract.  Independent  research 
and  development  and  bid  and  proposal 
costs,  as  defined  in  FAR  31.205-18 
(whether  or  not  included  in  a  formal 
independent  research  and  development 
program),  are  considered  to  be  at 
private  expense.  AM  other  indirect  costs 
of  development  are  considered 
Government  funded  when  development 
was  required  for  the  performance  of  a 
Government  contract  or  subcontract. 
Indirect  costs  aie  considered  funded  at 
private  expense  when  development  was 
not  required  for  the  performance  of  a 
Government  contract  or  subcontract. 

(13)  Form,  fit.  and  function  data 
means  technical  data  that  describes  the 


required  overall  physical,  functional, 
and  performance  characteristic  (along 
with  the  qualification  requirements,  if 
applicable)  of  an  item,  component,  or 
process  to  the  extent  necessary  to 
permit  identification  of  physically  and 
functionally  interchangeable  items. 
(14)  Gorernment  purpose  license 
rights  (GPlRf  means  rights  to  use. 
daplicate,  or  disclose  data  (and  in  the 
SBIR  Program,  computer  software),  in 
whole  Of  in  part  and  in  any  manner,  for 
Government  purposes  only,  and  to  have 
or  permit  others  to  do  so  for 
Government  purposes  only.  Government 
purposes  include  competitive 
procurement,  but  do  not  include  the  right 
to  have  or  permit  others  to  use  technical 
data  (and  in  the  SBIR  Program, 
computer  software)  for  commercial 
purposes. 

(151  Limited  rights  means  rights  to 
use,  dupKcate,  or  disclose  technical 
data,  in  whole  or  in  part,  by  or  for  the 
Government,  with  the  express  limitation 
that  such  technical  data  shall  not, 
without  the  written  permission  of  the 
party  asserting  limited  rights,  be: 
Released  or  disclosed  outside  the 
Government;  used  by  the  Government 
for  manufacture,  or  in  the  case  of 
computer  software  documentation,  for 
preparing  the  same  or  similar  computer 
software;  or  used  by  a  party  other  than 
the  Government,  except  that  the 
Government  may  release  or  disclose 
technical  data  to  persons  outside  the 
Government,  or  permit  the  use  of 
technical  data  by  such  persons,  if — 

(i)  Such  release,  disclosure,  or  use — 

(A)  Is  necessary  for  emergency  repair 
and  overhaul:  or 

(B)  Is  a  release  or  disclosure  of 
technical  data  (other  than  detailed 
manufacturing  or  process  data)  to.  or 
use  of  such  data  by,  a  foreign 
government  that  is  in  the  interest  of  the 
Government  and  is  required  for 
evaluational  or  informational  purposes; 

(ii)  Such  release,  disclosure,  or  use  is 
made  subject  to  a  prohibition  that  the 
person  to  whom  the  data  is  released  or 
disclosed  may  not  further  release, 
disclose,  or  use  such  data:  and 

(iii)  The  contractor  or  subcontractor 
asserting  the  restriction  is  notified  of 
such  release,  disclosure,  or  use. 

(16)  Required  for  the  performance  of  a 
Government  contract  or  subcontract 
means,  in  connecMon  with  the 
development  of  an  item,  component,  or 
process,  that  the  development  was 
specified  in  a  Government  contract  or 
subcontract  or  that  the  development 
was  accomplished  during  and  was 
necessary  for  performance  of  a 
Government  contract  or  subcontract. 
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y^ 

(17)  Restricted  rights  meant 
that  apply  only  to  computer  s 
and  include,  as  a  miniihum.  tl 
to—  / 

(i)  Use  computer  software  \ 
computer  for.whjch^r  with  w 
acquired,  including  use  at  anj 
Government  installation  to  w 
computer  may  be  transferred 
Government 

(ii)  Use  computer  software 
backup  computer  if  the  compi 
which  or  with  which  it  was  ai 
inoperative; 

(iii)  Copy  computer  prograr 
safekeeping  (archives]  or  bac 
purposes;  and 

(iv)  Modify  computer  softw 
combine  it  with  other  softwai 
to  the  provision  that  those  po 
the  derivative  software  incor] 
restricted  rights  software  are 
the  same  restricted  rights. 
In  addition,  restricted  rights  ii 
other  specific  rights  not  incon 
with  the  minimum  rights  in  (1 
that  are  listed  or  described  in 
or  described  in  a  license  agre< 
made  a  part  of  a  contract. 

(18)  Technical  data  means  ■ 
information,  regardless  of  the 
method  of  the  recording  of  a  : 
technical  nature  (including  co 
software  documentation).  Th( 
not  include  computer  softwar 
incidental  to  contract  adminii 
such  as  financial  and/or  man 
information. 

(19)  Unlimited  rights  means 
use.  duplicate,  release,  or  dis( 
technical  data  or  computer  sc 
whole  or  in  part,  in  any  mann 
any  purpose  whatsoever,  and 
permit  others  to  do  so. 

(20)  Unpublished  means  th< 
data  or  computer  software  ha 
released  to  the  public  or  fumi 
others  without  restriction  on  i 
or  disclosure.  DeUvery  of  othi 
unlimited  rights  technical  dat 
computer  software  to  or  for  tt 
Government  under  a  contract 
in  itself,  constitute  release  to 

227.402    Poffcy. 

227.402-70    GeneraL 

The  acquisition  of  technica 
the  rights  to  use  that  data  req 
balancing  of  competing  intere 

(a)  The  Government's  inter 
Government  has  extensive  ne 
many  kinds  of  technical  data 
rights  to  use  such  data.  Its  ne< 
exceed  those  of  private  comn 
customers.  Millions  of  separa 
must  be  acquired,  operated  ai 
maintained  for  defense  purpo 
at  points  remote  from  the  sou 
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required  oreraH  phystcai.  functional, 
and  perfonnaoce  characteristic  (along 
with  the  qualification  requirements,  if 
applicabte)  of  an  item,  component,  or 
process  to  the  extent  necessary  to 
permit  identifiGatioti  of  physically  and 
functionally  interchangeable  items. 

(14)  Government  pitrpose  license 
rights  (GPLR)  means  rights  to  use. 
duplicate,  or  disclose  data  (and  in  the 
SBIR  Program,  computer  software),  in 
whole  Of  in  part  end  in  any  manner,  for 
Government  purposes  only,  and  to  have 
or  permit  others  to  do  so  for 
Government  purposes  only.  Government 
purposes  include  competitive 
procurement,  but  do  not  include  the  right 
to  have  or  permit  others  to  use  technical 
data  (and  in  the  SBIR  Program, 
computer  software]  for  commercial 
purposes. 

(15)  Limited  rights  means  rights  to 
use.  dupHcate.  or  disclose  technical 
data,  in  whole  or  in  part,  by  or  for  the 
Government,  with  the  express  limitation 
that  such  technical  data  shall  not. 
without  the  written  permission  of  the 
party  asserting  limited  rights,  be: 
Released  or  disclosed  outside  the 
Government:  used  by  the  Government 
for  manufacture,  or  in  the  case  of 
computer  software  documentation,  for 
preparing  the  same  or  similar  computer 
software;  or  used  by  a  party  other  than 
the  Government,  except  that  the 
Government  may  release  or  disclose 
technical  data  to  persons  outside  the 
Government,  or  permit  the  use  of 
technical  data  by  such  persons,  if — 

(i)  Such  release,  disclosure,  or  use — 

(A)  Is  necessary  for  emergency  repair 
and  overhaul:  or 

(B)  Is  a  release  or  disclosure  of 
technical  data  (other  than  detailed 
manufacturing  or  process  data)  to.  or 
use  of  such  data  by,  a  foreign 
government  that  is  in  the  interest  of  the 
Government  and  is  required  for 
evaluational  or  informational  purposes; 

(ii)  Such  release,  disclosure,  or  use  is 
made  subject  to  a  prohibition  that  the 
person  to  whom  the  data  is  released  or 
disclosed  may  not  further  release, 
disclose,  or  use  such  data:  and 

(iii)  The  contractor  or  subcontractor 
asserting  the  restriction  is  noticed  of 
such  release,  disclosure,  or  use. 

(16)  Required  for  the  performance  of  a 
Government  contract  or  subcontract 
means,  in  connection  with  the 
development  of  an  item,  component,  or 
process,  that  the  development  was 
specified  in  a  Government  contract  or 
subcontract  or  that  the  development 
was  accomplished  during  and  was 
necessary  for  performance  of  a 
Government  contract  or  subcontract. 


(17)  Restricted  rights  means  rights 
that  apply  only  to  computer  software, 
and  include,  as  a  minimum,  the  right 
to-  / 

(i)  Use  computer  sqttware  with  the 
computer  for.whi^b^r  with  which  it  was 
acquired,  including  use  at  any 
Government  installation  to  which  the 
computer  may  be  transferred  by  the 
Government: 

(ii)  Use  computer  software  with  a 
backup  computer  if  the  computer  for 
which  or  with  which  it  was  acquired  is 
inoperative; 

(iii)  Copy  computer  programs  for 
safekeeping  (archives)  or  backup 
purposes;  and 

(iv)  Modify  computer  software,  or 
combine  it  with  other  software,  subject 
to  the  provision  that  those  portions  of 
the  derivative  software  incorporating 
restricted  rights  software  are  subject  to 
the  same  restricted  rights. 
In  addition,  restricted  rights  include  any 
other  specific  rights  not  inconsistent 
with  the  minimum  rights  in  (l}-{4)  above 
that  are  listed  or  described  in  a  contract 
or  described  in  a  license  agreement 
made  a  part  of  a  contract. 

(18)  Technical  data  means  recorded 
information,  regardless  of  the  form  or 
method  of  the  recording  of  a  scientific  or 
technical  nature  (including  computer 
software  documentation).  The  term  does 
not  include  computer  software  or  data 
incidental  to  contract  administration, 
such  as  fmancial  and/or  management 
information. 

(19)  Unlimited  rights  means  rights  to 
use.  duplicate,  release,  or  disclose, 
technical  data  or  computer  software  in 
whole  or  in  part,  in  any  manner  and  for 
any  purpose  whatsoever,  and  to  have  or 
permit  others  to  do  so. 

(20)  Unpublished  means  that  technical 
data  or  computer  software  has  not  been 
released  to  the  public  or  furnished  to 
othe.-s  without  restriction  on  further  use 
or  disclosure.  Delivery  of  other  than 
unlimited  rights  technical  data  or 
computer  software  to  or  for  the 
Government  under  a  contract  does  not, 
in  itself,  constitute  release  to  the  public. 

227.402    Policy. 

227>M2-70    General. 

The  acquisition  of  technical  data  and 
the  rights  to  use  that  data  requires  a 
balancing  of  competing  interests. 

(a)  77?e  Government's  interests.  The 
Government  has  extensive  needs  for 
many  kinds  of  technical  data  and  the 
rights  to  use  such  data.  Its  needs  may 
exceed  those  of  private  commercial 
customers.  Millions  of  separate  items 
must  be  acquired,  operated  and 
maintained  for  defense  purposes  often 
at  points  remote  from  the  source  of 


supply.  Technical  data  are  required  for 
training  of  personnel,  overhaul  and 
repair,  cataloging,  standardization, 
inspection  and  quality  control, 
packaging  and  logistics  operations. 
Technical  data  resulting  from  research 
and  development  and  production 
contracts  must  be  disseminated  to  many 
different  users. 

The  Government  must  make  technical 
data  widely  available  to  increase 
competition,  lower  costs  and  provide  for 
mobilization.  Finally,  the  Government 
has  an  interest  in  encouraging 
contractors  to  develop  new  technologies 
and  to  improve  existing  technologies  to 
satisfy  Government  and  commercial 
needs.  To  encourage  contractors  and 
subcontractors  to  expend  resources  in 
developing  applications  of  these 
technologies,  it  may  be  appropriate  to 
allow  them  to  exclusively  exploit  the 
technology. 

(b)  7V»e  Contractor's  interests. 
Commercial  and  nonprofit  organizations 
have  property  rights  and  economic 
interests  in  technical  data.  Technical 
data  are  often  closely  held  in  the 
commercial  sector  because  their 
disclosure  to  competitors  could 
jeopardize  the  contractor's  competitive 
advantage.  Public  disclosure  can  cause 
serious  economic  hardship  to  the 
originating  company. 

(c)  The  balancing  of  interests.  (1)  The 
Government's  need  for  technical  data 
and  a  contractor's  economic  interest  in 
it  do  not  necessarily  coincide.  However, 
they  may  coincide.  This  is  true  in  the 
case  of  innovative  contractors  who  can 
best  be  encouraged  to  develop  items  of 
military  usefulness  when  their  rights  in 
such  items  are  scrupulously  protected. 

(2)  The  Government  needs  to 
encourage  delivery  of  data  essential  for 
military  needs,  even  though  that  data 
would  not  customarily  be  disclosed  in 
commercial  practice.  When  the 
Government  pays  for  research  and 
development,  it  has  an  obligation  to 
foster  technological  progress  through 
wide  dissemination  of  the  information 
and,  where  practicable,  to  provide 
competitive  opportunities  for  other 
interested  parties. 

(3)  Acquiring,  maintaining,  storing, 
retrieving,  protecting  and  distributing 
technical  dat§  are  costly  and 
burdensome  for  the  Government. 
Therefore,  it  is  necessary  to  avoid 
acquisition  of  unnecessary  technical 
data. 

(d)  Identification  of  technical  data 
rights.  The  Department  of  Defense  is 
required  by  10  U.S.C  2320  to  recognize 
and  protect  contractor  rights  in  technical 
data  and  to  negotiate  rights  in  technical 
data  resulting  from  mixed  private  and 
Government  funded  development  and. 


under  10  U.S.C.  2321.  to  perform  a 
thorough  review  of  all  restrictions  on  Its 
right  to  use  or  disclose  technical  data. 
For  these  reasons,  it  is  necessary  that  all 
contractor  and  subcontractor  assertions 
of  rights  be  identified  in  the  contract  as 
early  in  the  acquisition  process  as 
possible  but  no  later  than  delivery  of  the 
technical  data  to  the  Government  (see 
227.403-70). 

227.402-71    EstabHshlne  minimum 
Government  needs. 

(a)  General.  The  Department  of 
Defense  shall  obtain  only  the  minimum 
essential  technical  data  and  data  rights. 
In  establishing  the  minimum 
Government  needs,  the  following  factors 
shall  be  considered:  whether  the  item, 
component,  or  process  will  be 
competitively  acquired;  whether  repair 
and  overhaul  work  will  be  contracted 
out;  whether  the  repair  or  replacement 
parts  will  be  commercial  items;  or 
whether  the  item  will  be  acquired  by 
form,  fit  and  function  data,  performance 
specifications,  or  by  detailed  design 
data.  In  deciding  how  to  acquire  data 
and  data  rights,  the  Department  of 
Defense  will  use  the  least  intrusive 
procedures  in  order  to  protect  the 
contractor's  economic  interests  (see 
subpart  217.72).  DoDD  5010.12.  DoD 
Data  Management  Program,  sets  forth 
policies  and  procedures  to  be  followed 
in  acquiring  technical  data. 

(b)  Commercial  items.  It  is  DoD  policy 
to  encourage  the  use  of  commercial 
items  to  the  maximum  practicable 
extent.  To  further  this  policy,  it  is  DoD 
policy  to  limit  acquisition  of  technical 
data  and  rights  in  technical  data 
pertaining  to  commercial  items 
developed  at  private  expense;  neither 
data  nor  data  rights  should  be  acquired 
for  the  competitive  acquisition  of  such  a 
commercial  item.  Therefore  for  such 
commercial  items,  the  DoD  will 
normally  only  obtain  technical  data  and 
data  rights  as  provided  in  10  U.S.C. 
2320(a)(2)(C)  and  (D)  (see  227.402- 
72(a)(1)),  such  as  those  needed  for 
operation,  maintenance,  installation, 
and  training.  Additional  technical  data 
may  not  be  acquired  unless  approved  by 
the  chief  of  the  contracting  office,  and 
greater  data  rights  may  not  be  acquired 
unless  approved  by  the  head  of  the 
contracting  activity. 

227.402-72    R^ttts  in  tectmlcal  daU. 

There  are  three  basic  types  of  rights 
which  apply  to  technical  data  delivered 
under  contract  to  the  Government. 
These  are  unlimited  rights,  limited 
rights,  and  Government  purpose  license 
rights.  The  Government  is  entitled  to 
unlimited  rights  in  technical  data  as 
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enumerated  in  (a)(1)  of  this  subsection. 
The  Government  will  obtain  limited 
rights  as  discussed  in  (b)(1)  of  this 
subsection.  Government  purpose  hcense 
rights  may  be  established  in  accordance 
with  (a)(2).  (b)(2).  or  (c)  of  this 
subsection. 

(a)  Unlimited  rights.  (1)  The 
Government  is  entitled  to  and,  except  as 
provided  in  paragraph  (a)(2),  will 
receive  unlimited  rights  in — 

(i)  Technical  data  pertaining  to  items, 
components,  or  processes  which  have 
been  or  will  be  developed  exclusively 
with  Government  funds; 

(ii)  Technical  data  resulting  directly 
from  performance  of  experimental, 
developmental,  or  research  work 
specified  as  an  element  of  performance 
under  a  Government  contract  or 
subcontract; 

(ii')  Form,  fit.  and  function  data 
pertaining  to  items,  components,  or 
processes  prepared  or  required  to  be 
delivered  under  any  Government 
contract  or  subcontract; 

(iv)  Manuals  or  instructional  materials 
(other  than  detailed  manufacturing  or 
process  data  and  commercial  computer 
software  documentation)  prepared  or 
required  to  be  delivered  under  any 
Government  contract  or  subcontract 
necessary  for  installation,  operation, 
maintenance,  or  training  purposes; 

(v)  Technical  data  prepared  or 
required  to  be  delivered  under  any 
Government  contract  or  subcontract  and 
constituting  corrections  or  changes  to 
Government-furnished  data  or  computer 
software; 

(vi)  Technical  data,  which  are 
otherwise  publicly  available,  or  have 
been  released  or  disclosed  by  the 
contractor  or  subcontractor,  without 
restriction  on  further  release  or 
disclosure; 

(vii)  Technical  data  in  which  the 
Government  has  obtained  unlimited 
rights  as  a  result  of  negotiations;  and 

(viii)  Technical  data  previously 
delivered  subject  to  limited  rights  or 
Government  purpose  license  rights 
which  have  expired. 

(2)  Exception  to  unlimited  rights — 
Government  purpose  license  rights,  (i) 
To  encourage  commercial  utilization  of 
technologies  developed  under 
Government  contracts,  the  Government 
may  agree  to  accept  technical  data 
subject  to  Government  purpose  license 
rights  (GPLR).  The  Government  shall 
retain  the  royalty-free  right  to  use. 
duplicate,  and  disclose  data  for 
Government  purposes  only  and  to 
permit  others  to  do  so  for  Government 
purposes  only  for  a  stated  period  of 
time.  After  the  time  period  has  elapsed, 
the  GPLR  will  expire  and  the 


Government  will  be  entitled  to  unlimited 
rights. 

(ii)  The  contracting  officer  should  not 
agree  to  accept  GPLR  when— 

(A)  Technical  data  are  likely  to  be 
used  for  competitive  procurement 
involving  large  numbers  of  potential 
competitors,  for  items  such  as  spares; 
and 

(B)  Technical  data  must  be  published 
(e.g.,  to  disclose  the  results  of  research 
and  development  efforts). 

(b)  Limited  rights.  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
subsection,  the  Government  will  obtain 
limited  rights  in  unpublished  technical 
data  pertaining  to  items,  components,  or 
processes  developed  exclusively  at 
private  expense,  provided  the  data  are 
properiy  marked  with  the  limited  rights 
legend  and,  provided  they  are  not 
technical  data  described  in  paragraph 
(a)  of  this  subsection. 

(2)  Exception  to  limited  rights- 
obtaining  greater  rights  in  technical 
data,  (i)  If  the  Government  needs  data 
rights  pertaining  to  items,  components, 
or  processes  developed  exclusively  at 
private  expense  to  develop  alternative 
sources,  the  contracting  officer  may 
negotiate  with  the  contractor  or 
subcontractor  to  acquire  additional 
rights  and  technical  assistance,  where 
appropriate.  Before  acquiring  additional 
rights,  the  contracting  officer  should 
consider  alternatives,  such  as — 

(A)  Developing  alternate  items, 
components,  or  processes;  or 

(B)  Obtaining  a  commitment  by  the 
contractor  or  subcontractor  to  qualify 
additional  sources. 

(ii)  Greater  rights  in  technical  data 
may  be  obtained  by  negotiation  of  a' 
lump  sum  fee.  royalty.  GPLR  or  other 
arrangement.  Any  greater  rights  shall  be 
stated  as  a  separate  contract  line  item. 
The  contracting  officer  shall  not  acquire 
any  greater  rights  unices — 

(A)  There  is  a  need  for  disclosure 
outside  the  Government;  and 

(B)  If  the  specific  rights  are  required 
for  competitive  procurement,  the 
anticipated  savings  from  competition 
are  likely  to  exceed  the  acquisition  cost 
of  the  technical  data  and  the  rights 
therein. 

(c)  Rights  in  technical  data  pertaining 
to  items,  components,  and  processes 
developed  with  mixed  funding.  As 
required  by  10  U.S.C.  2320,  the 
contracting  officer  will  negotiate  rights 
in  technical  data  associated  with  an 
item,  component,  or  process  developed 
in  part  with  Government  funds  and  in 
part  at  private  expense  (mixed  funding) 
whenever  a  contractor  provides  the 
notice  contained  in  252.227-7013(j)  with 
respect  to  such  data.  Absent  the  notice, 
the  Government  shall  have  unlimited 


rights  in  the  technical  data  and  shall 
have  met  the  obligation  to  negotiate. 
Negotiations  shall  begin  at  the  earliest 
possible  time  and  the  results  shall  be 
incorporated  into  the  contract, 
preferably  at  time  of  award,  but  in  any 
event  before  delivery  of  the  data. 

227.403    Data  Rights— General. 

227.403-70    Procedures  for  establisMng 
rtghte  In  technical  data. 

(a)  Notification  requirements— (\) 
Background.  Offerors  and  contractors 
are  required  by  252.227-7013(j)  to  notify 
the  Government  of  any  asserted 
restrictions  on  the  Government's  right  to 
use  or  disclose  technical  data  or 
computer  software.  This  notice  advises 
the  contracting  oH'icer  of  the  contractor's 
or  any  subcontractor's  intended  use  of 
items,  components,  processes,  or 
computer  software  that — 

(i)  Have  been  developed  exclusively 
at  private  expense; 

(ii)  Have  been  developed  in  part  at 
private  expense;  or 

(iii)  Embody  technology  developed 
exclusively  with  Government  funds  for 
which  the  contractor  or  subcontractor 
requests  the  Government  to  grant 
exclusive  commercial  rights. 

(2)  Pieaward notification,  (i)  The 
offeror  is  required  to  identify,  in  its 
proposal,  items,  components,  processes 
or  computer  software  which  it  intends  to 
use  and  which  would  result  in  delivery 
of  technical  data  to  the  Government 
with  other  than  unlimited  rights.  The 
notification  must  be  accompanied  by  the 
representation  described  in  paragraph 
(a)(5)  of  this  subsection. 

(ii)  After  receipt  of  the  offerors' 
proposals,  the  Government  must 
determine  if  the  offerors  submitted  the 
information  required  by  252.227-7013i)). 
Failure  to  submit  should  initially  be 
treated  as  a  correctable,  minor 
irregularity  (see  FAR  15.607).  However, 
if  an  offeror  refuses  to  submit  the 
information,  then  the  offer  may  be 
deemed  to  be  unacceptable. 

(iii)  The  information  provided  by  the 
offeror  may  also  be  used  in  the  source 
selection  process  (e.g.,  life  cycle  cost 
analyses).  However,  in  no  event  may  dn 
offer  be  found  unacceptable,  for 
purposes  of  contract  award,  solely 
because  the  offeror  refuses  to  sell  or 
otherwise  relinquish  to  the  Government 
rights  in  technical  data  to  which  the 
offeror  is  otherwise  entitled  under 
applicable  law  or  regulation  (see 
227.403-71  (b)). 

(3)  Contract  award,  (i)  The 
contractor's  notification  will  serve  as 
the  basis  for  the  Hst  to  be  included  in 
the  contract  identifying  all  technical 
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data  with  restrictions  on  the 
Government's  right  of  use  or  i 
that  is  required  by  paragraph 
clause  at  252.227-7013.  Rights 
Technical  Data  and  Computei 

(ii)  During  the  life  of  the  coi 
list  will  be  updated  as  needec 
address  additional  assertions 
contractor  or  subcontractors  i 
notification  process,  to  incorp 
results  of  Government  review 
challenges,  and  to  specificall] 
or  describe  all  technical  data 
delivered  with  restrictions  on 
Government's  rights  of  use  or 
Also,  during  contract  perform 
changing  conditions  may  reqi 
bilateral  modification  of  the  V 

(iii)  The  purpose  of  the  list : 
facilitate  the  review  of  contra 
assertions  required  by  10  U.S 
and  to  provide  a  basis  for  Go 
acquisition  planning.  It  is  not 
determination  of  rights  and  di 
alter  the  rights  of  the  parties  i 
U.S.C.  2320  or  2321. 

(4)  Postaward  notification. 
may  be  impracticable  to  iden 
items,  components,  processes 
computer  software  that  woulc 
delivery  to  the  Government  o 
data  wnth  other  than  unlimite 
prior  to  contract  award,  paraj 
the  clause  at  252.227-7013,  Rij 
Technical  Data  and  Compute: 
requires  the  contractor  to  con 
notification  process  during  pe 
of  the  contract  by  notifying  tl: 
contracting  officer  prior  to  co 
the  use  of  the  privately  develi 
component,  process  or  compi 
software.  This  notification  mi 
accompanied  by  the  represen 
described  in  (a)(5)  of  this  sub 

(5)  Representations,  (i)  If  pi 
the  preaward  or  postaward  n 
procedures  the  offeror/contrc 
notifies  the  Government  that 
data  or  computer  software  mi 
delivered  with  other  than  unl 
rights,  then  the  notice  must  b( 
accompanied  by  the  represen 
252.227-701 3(j). 

(A)  This  clause  authorizes  i 
contracting  officer  to  request 
information  needed  to  evalua 
assertions. 

(B)  This  representation  ass 
parties  to  negotiate  rights  in  t 
data  and  computer  software  I 
delivered  to  the  Government 
than  unlimited  rights,  but  doe 
the  rights  of  the  parties  whict 
contained  in  the  clause  at  252 
Validation  of  Restrictive  Mar 
Technical  Data. 

(ii)  If  dehvery  of  technical  ( 
expected  under  a  resultant  ni 
contract  the  provision  at  252 
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be  entitled  to  unlimited 
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rights  in  the  technical  data  and  shall 
have  met  the  obligation  to  negotiate. 
Negotiations  shall  begin  at  the  earliest 
possible  time  and  the  results  shall  be 
incorporated  into  the  contract, 
preferably  at  time  of  award,  but  in  any 
event  before  delivery  of  the  data. 

227.403    Data  Rights— Generat. 

227.403-70    Procedures  for  establishing 
rights  In  technical  data. 

(a)  Notification  requirements— (\) 
Background.  Offerors  and  contractors 
are  required  by  252.227-7013(j)  to  notify 
the  Government  of  any  asserted 
restrictions  on  the  Government's  right  to 
use  or  disclose  technical  data  or 
computer  software.  This  notice  advises 
the  contracting  officer  of  the  contractor's 
or  any  subcontractor's  intended  use  of 
items,  components,  processes,  or 
computer  software  that — 

(i)  Have  been  developed  exclusively 
at  private  expense; 

(ii)  Have  been  developed  in  part  at 
private  expense;  or 

(iii)  Embody  technology  developed 
exclusively  with  Government  funds  for 
which  the  contractor  or  subcontractor 
requests  the  Government  to  grant 
exclusive  commercial  rights. 

(2)  Preaward  notification,  (i)  The 
offeror  is  required  to  identify,  in  its 
proposal,  items,  components,  processes 
or  computer  software  which  it  intends  to 
use  and  which  would  result  in  delivery 
of  technical  data  to  the  Government 
with  other  than  unlimited  rights.  The 
notification  must  be  accompanied  by  the 
representation  described  in  paragraph 
(a)(5)  of  this  subsection. 

(ii)  After  receipt  of  the  offerors' 
proposals,  the  Government  must 
determine  if  the  offerors  submitted  the 
information  required  by  252.227-701 3{j). 
Failure  to  submit  should  initially  be 
treated  as  a  correctable,  minor 
irregularity  (see  FAR  15.607).  However, 
if  an  offeror  refuses  to  submit  the 
information,  then  the  offer  may  be 
deemed  to  be  unacceptable. 

(iii)  The  information  provided  by  the 
offeror  may  also  be  used  in  the  source 
selection  process  (e.g.,  life  cycle  cost 
analyses).  However,  in  no  event  may  an 
offer  be  found  unacceptable,  for 
purposes  of  contract  award,  solely 
because  the  offeror  refuses  to  sell  or 
otherwise  relinquish  to  the  Government 
rights  in  technical  data  to  which  the 
offeror  is  otherwise  entitled  under 
applicable  law  or  regulation  (see 
227.403-71  (b)). 

(3)  Contract  award,  (i)  The 
contractor's  notification  will  serve  as 
the  basis  for  the  list  to  be  included  in 
the  contract  identifying  all  technical 


data  with  restrictions  on  the 
Government's  right  of  use  or  disclosure 
that  is  required  by  paragraph  (k)  of  the 
clause  at  252^7-7013.  Rights  in 
Technical  Data  and  Computer  Software. 

(ii)  During  the  life  of  the  contract,  this 
list  will  be  updated  as  needed  to 
address  additional  assertions  by  the 
contractor  or  subcontractors  under  the 
notification  process,  to  incorporate  the 
results  of  Government  reviews  and 
challenges,  and  to  specifically  identify 
or  describe  all  technical  data  to  be 
delivered  with  restrictions  on  the 
Government's  rights  of  use  or  disclosure. 
Also,  during  contract  performance, 
changing  conditions  may  require 
bilateral  modification  of  the  list. 

(iii)  The  purpose  of  the  list  is  to 
facilitate  the  review  of  contractoi 
assertions  required  by  10  U.S.C.  2321 
and  to  provide  a  basis  for  Government 
acquisition  planning.  It  is  not  a  final 
determination  of  rights  and  does  not 
alter  the  rights  of  the  parties  under  10 
U.S.C.  2320  or  2321. 

(4)  Postaward  notification.  Because  it 
may  be  impracticable  to  identify  all 
items,  components,  processes  or 
computer  software  that  would  result  in 
delivery  to  die  Government  of  technical 
data  vtrith  other  than  unlimited  rights 
prior  to  contract  award,  paragraph  (j)  of 
the  clause  at  252.227-7013,  Rights  in 
Technical  Data  and  Computer  Software, 
requires  the  contractor  to  continue  the 
notification  process  during  performance 
of  the  contract  by  notifying  the 
contracting  officer  prior  to  committing  to 
the  use  of  the  privately  developed  item, 
component,  process  or  computer 
software.  This  notification  must  be 
accompanied  by  the  representation 
described  in  (a)(5)  of  this  subsection. 

(5)  Representations,  (i)  If  pursuant  to 
the  preaward  or  postaward  notification 
procedures  the  offeror/contractor 
notifies  the  Government  that  technical 
data  or  computer  software  may  be 
delivered  with  other  than  unlimited 
rights,  then  the  notice  must  be 
accompanied  by  the  representation  at 
252.227-701 3(j). 

(A)  This  clause  authorizes  the 
contracting  officer  to  request  additional 
information  needed  to  evaluate  the 
assertions. 

(B)  This  representation  assists  the 
parties  to  negotiate  rights  in  technical 
data  and  computer  software  to  be 
delivered  to  the  Government  wdth  other 
than  unlimited  rights,  but  does  not  alter 
the  rights  of  the  parties  which  are 
contained  in  the  clause  at  252^7-7037. 
Validation  of  Restrictive  Markings  on 
Technical  Data. 

(ii)  If  delivery  of  techmcal  data  is 
expected  under  a  resultant  negotiated 
contract,  the  provision  at  252.227-7028. 


Requirement  for  Technical  Data 
Representation,  shall  be  included  in  the 
;.olicitatioa.  The  provision  requires  the 
'contractor  to  provide  the  following: 

(A)  Identification  of  an  existing 
contract  or  subcontract  under  which  the 
technical  data  were  delivered  or  will  be 
delivered,  and  the  place  of  delivery;  and 

(B)  Identification  of  any  limitation  on 
the  Government's  right  to  use  the  data, 
including  identification  of  the  earliest 
expiration  date  for  the  limitation. 

(6)  Supporting  information.  The 
contracting  officer  should  rely  on  the 
representation  provided  with  the 
contractor's  notification.  Detailed 
supporting  information,  either  preaward 
or  postaward.  should  normally  not  be 
requested  unless  there  are  reasonable 
grounds  to  question  the  validity  of  the 
assertion.  While  the  contractor  or 
subcontractor  is  obligated  to  provide 
sufficient  information  to  fully  justify  the 
assertions,  the  contracting  officer  should 
only  obtain  enough  information  to 
determine  if  the  assertion  is  reasonable 
and  to  evaluate  its  likely  impact  on  the 
Government. 

(b)  Establishing  rights  in  technical 
data.  (1)  If  the  offeror  or  the  contractor 
is  asserting  limited  rights  in  the 
technical  data,  the  contracting  o^icer 
shall  include  the  item,  component  or 
process  in  the  list  in  the  contract 
described  at  252.227-  701 3(k),  unless 
there  are  grounds  to  question  the 
vahdity  of  the  assertion.  If  appropriate, 
the  procedures  at  217.7201  will  be 
followed  and  greater  rights  obtained 
pursuant  to  227.402-72(b)(2).  Still,  the 
assertions  are  subject  to  Government 
review  and  possible  challenge  in 
accordance  with  227.403-73  and  252.227- 
7037,  Validation  of  Restrictive  Markings 
on  Technical  Data. 

(2)  If  the  offeror  or  contractor  is 
requesting  exclusive  commercial  rights 
in  technical  data  that  would  otherwise 
be  delivered  to  the  Government  with 
unlimited  rights,  the  contracting  officer 
should  agree  to  permit  the  contractor  to 
establish  exclusive  commercial  rights 
piu-suant  to  227.402-72(a)(2),  unless  the 
Government's  intended  use  of  the  data 
would  make  protection  of  the 
contractor's  rights  unduly  burdensome. 

(i)  Exclusive  commercial  rights  may 
be  accomplished  by  either  deferring 
delivery  or  ordering  of  the  technical 
data  in  accordance  with  227.405-71  or 
by  agreeing  to  accept  the  data  with 
Government  purpose  license  rights  for  a 
specified  period  of  time  in  accordance 
with  227.402-72(a)(2). 

(ii)  The  item,  component  or  process 
and  the  technical  data  wrill  be  identified 
in  the  list  in  the  contract. 

(3)  If  the  offeror  or  contractor  is 
asserting  that  the  item,  component,  or 


process  is  developed  with  mixed 
funding,  then  the  respective  rights  will 
be  negotiated  using  the  guidelines  at 
paragraph  (c)  below  and  the  results 
identified  in  the  listing  described  at 
252.227-7013(k). 

(i)  These  negotiations  will  be 
conducted  to  ^e  maximum  practicable 
extent  prior  to  contract  award. 
However,  if  there  are  numerous  offerors 
or  under  urgent  circiunstances,  the 
contracting  officer  may  determine  that 
preaward  negotiations  are 
impracticable.  This  determination  must 
be  approved  by  the  chief  of  the 
contracting  office.  The  contracting 
officer  will  notify  the  contractor,  stating 
that  the  contractor  must  notify  the 
contracting  officer  if  it  elects  to  use  the 
item,  component  or  process.  In  that 
event,  the  contracting  officer  shall  insert 
a  provision  in  the  contract  providing 
procediu%s  for  subsequent  negotiation 
of  rights. 

(ii)  Data  rights  resulting  from  mixed 
funding  need  not  be  negotiated  for  small 
purchases  or  contracts  awarded  using 
sealed  bidding. 

(c)  Negotiation  of  rights. —  (1) 
Negotiation  factors.  iTie  contracting 
officer  shall  consider,  as  appropriate, 
the  following  factors  when  negotiating 
rights  in  technical  data  developed  with 
mixed  funding  or  when  the  Government 
negotiates  to  relinquish  rights  or  to 
acquire  greater  rights: 

(i)  The  acquisition  strategy  for  the 
item  or  system  (including  logistics 
support); 

(ii)  Whether  the  item  or  system  (or 
related  logistics  support)  will  be 
competed; 

(iii)  Timing  of  such  competition; 

(iv)  The  economic  life  of  the 
technology  and  whether  it  can  be 
commercialized; 

(v)  Funding  contributions  of  the 
respective  parties; 

(vi)  Development  of  alternative 
sources  for  industrial  mobilization  or 
other  purposes; 

(vii)  Burden  of  protecting  the 
contractor's  rights  in  technical  data;  and 

(viii)  Other  factors,  such  as  unique 
contractor  qualification  or  expertise 
contributing  to  the  configuration 
management  or  development  of  the  item, 
component  or  process. 

(2)  Negotiation  situations.  The 
following  are  examples  of  how  the 
negotiation  factors  in  (c)(1)  of  this 
subsection  may  be  applied: 

(i)  When  the  Government  does  not 
anticipate  an  early  need  to  use  the  data 
for  competition  and  the  contractor  has 
requested  exclusive  rights  In  the  data, 
the  Government  may  negotiate  to 
establish  limited  rights  which,  upon 
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expiration  of  a  time  limitation,  would 
become  unlimited  rights. 

(ii)  Where  the  Government  requires 
early  use  of  the  data  for  competition,  the 
contractor  has  requested  exclusive 
commercial  rights  in  the  data,  and 
protecting  the  contractor's  rights  is  not 
unduly  burdensome,  the  contracting 
officer  may  negotiate  GPLR  which 
would  expire  after  a  specified  period  of 
time  and  become  unlimited  rights. 

(iii)  Where  the  Government  requires 
early  use  of  the  data  for  competition  and 
the  contractor  has  no  interest  in 
commercializing  the  data,  the 
Government  may  negotiate  to  obtain 
unlimited  rights  or  to  establish  another 
suitable  arrangement  that  would  satisfy 
the  Government's  needs. 

(3)  Negotiation  of  time  periods.  When 
time  limitations  for  either  GPLR  or 
limited  rights  are  negotiated,  they  shall 
be  expressed  in  the  contract  as  a  date 
certain  and  should  normally  be  no  less 
than  one  year  nor  more  than  five  years 
after  the  estimated  date  of  first 
production  delivery  to  the  Government 
of  the  item,  component,  process,  or 
computer  software  to  which  the 
technical  data  pertains. 

(i)  Time  limitations  for  GPLR  and 
limited  rights  greater  than  five  years 
may  be  negotiated  to  provide  the 
contractor  a  reasonable  opportunity  to 
recover  its  private  investment,  if: 

(A)  The  technical  data  will  not  be 
needed  for  competition;  and 

(B)  Longer  periods  are  approved  by 
the  chief  of  the  contracting  office. 

(ii)  Time  limitations  for  limited  rights 
and  GPLR  may  be  extended,  if: 

(A)  Other  interested  parties  have  not 
requested  access  to  the  technical  data; 

(B)  The  technical  data  need  not  be 
publicly  disclosed  to  meet  a  specified 
Government  need;  and 

(C)  The  contractor  provides  adequate 
consideration  for  remarking  any 
technical  data  with  revised  legends. 

(4)  Nonstandard  license  rights. 
Unlimited  rights,  Government  purpose 
license  rights,  and  limited  rights  and 
combinations  of  these  rights  (i.e..  with 
time  limitations)  are  considered 
standard  license  rights.  All  other  license 
rights  are  considered  non-standard 
Hcense  rights  and  shall  not  be 
negotiated  in  technical  data  resulting 
from  mixed  funding  unless  approved  by 
the  chief  of  the  contracting  office.  Direct 
licencing  arrangements  are  not 
considered  non-standard  Hcense  rights 
unless  they  involve  delivery  of  technical 
data  with  non-standard  rights. 

fd)  Standard  nondisclosure 
agreements.  (1)  Technical  data  subject 
to  other  than  unlimited  rights  shall  not 
be  released  outside  the  Government 
unless  the  release  is  subject  to  a 


prohibition  against  further  release,  use, 
or  disclosure.  If  the  data  are  subject  to 
GPLR,  the  recipient  must  sign  the 
standard  nondisclosure  agreement 
shown  below.  This  agreement  must  be 
executed  by  an  official  authorized  to 
bind  the  contractor. 

(2)  Nothing  in  this  section  impairs  the 
lights  of  the  developer  of  the  data  and 
third  parties  from  independently 
entering  into  agreements  concerning 
commercial  uses  of  the  data. 

(3)  The  contracting  officer  shall 
require  each  contractor  receiving  data 
subject  to  GPLR  to  execute  the  standard 
nondisclosure  agreement  before  receipt 
of  the  data.  If  a  contractor  has 
previously  signed  an  agreement,  the 
earlier  agreement  may  be  provided. 

Standard  Nondisclosure  Agreement 

The  undersigned, 

(name) as  the  authorized 

representative  of . 
name). 


(coirpary 
.  (hereinafter,  '"the 


licensee"),  requests  technical  data  subject  to 
Government  Purpose  License  Rights 
(hereinafter,  "GPLR  data")  to  compete  for, 
perform,  or  to  prepare  to  compete  for,  or  to 
perform  Government  contracts.  In 
consideration  therefore: 

(1)  Licensee  agrees  that  the  GPLR  data 
identified  in  this  agreement  shall  be  used 
only  for  Government  purposes. 

(2)  Licensee  agrees  to  provide  written 
notice  and  a  copy  of  the  non-disclosure 
agreement  to  the  contractor  whose  name 
appears  in  the  GPLR  legend  (hereinafter 
referred  to  as  the  "contractor ")  whenever  it 
receives  GPLR  data.  The  notification  shall 
identify  the  GPLR  data,  the  date  and  place  of 
its  receipt  and  the  source  from  which  the  data 
was  received. 

(3)  Licensee  shall  not.  without  prior  written 
permission  of  the  contractor,  provide  or 
disclose  any  GPUi  data  to  any  other 
company,  person  or  entity,  except  its 
subcontractors.  The  Licensee  agrees  not  to 
disclose  GPLR  data  to  any  subcontractor  or 
potential  subcontractor  unless  the 
subcontractor  or  potential  subcontractor  has 
executed  the  standard  nondisclosure 
agreement. 

(4)  Licensee  agrees  not  to  use  GPLR  data 
for  commercial  purposes. 

(5)  Licensee  agrees  to  adopt  operating 
procedures  and  physical  security  measures 
designed  to  protect  GPLR  data  from 
disclosure  or  release  to  unauthorized  third 
parties. 

(6)  Licensee  agrees  to  indemnify  the 
Government,  its  agents  and  employees  from 
all  liability  arising  out  of,  or  in  any  way 
related  to.  the  misuse  or  unauthorized 
disclosure  by  the  licensee,  its  employees  or 
agents  of  any  GPLR  data  it  received.  Licensee 
will  hold  the  Government,  its  agents  and 
employees,  harmless  against  any  claim  or 
liability,  including  attorney  fees,  costs  and 
expenses,  arising  out  of  the  misuse  or 
unauthorized  disclosure  of  any  GPLR  data 
supplied  to  the  licensee  hereunder. 

(7)  Execution  of  this  non-disclosure 
agreement  by  the  licensee  or  any  of  its 


euthorizcd  subcontractors  is  for  the  benefit  of 
the  contractor  identified  in  the  legend  on  any 
GPLR  data  received.  Any  such  contractor  is  a 
third  party  beneficiary  of  this  agreement  who 
may  have  the  right  of  direct  action  against 
the  licensee  to  enforce  the  agreement  or  to 
seek  damages  which  may  result  from  any 
material  breach  of  the  agreement. 

(8)  This  agreement  shall  be  effective  only 
for  so  long  as  the  data  remains  unpublished 
(or  until  the  GPLR  legend  expires).  Signed 
this day  of ,  19 

Licensee 

(e)  Contract  clause.  The  contracting 
officer  shall  insert  the  basic  data  clause 
at  252.227-7013.  Rights  in  Technical 
Data  and  Computer  Software,  in 
solicitations  and  contracts  when 
technical  data  is  specified  to  be 
delivered  or  computer  software  may  be 
originated,  developed,  or  delivered, 
provided  that  such  clause  shall  not  be 
used  in  solicitations  and  contracts — 

(1)  When  no  data  other  than  existing 
works  are  to  be  acquired  in  accordance 
with  227.40S-77; 

(2)  When  no  data  other  than  special 
works  are  to  be  acquired  in  accordance 
with  227.405-76; 

(3)  When  the  work  will  be  performed 
by  foreign  sources  in  accordance  with 
227.405-74;  and 

(4)  For  architect-engineer  services  or 
construction  in  accordance  with 
227.405-78. 

227.403-71    Prohitittions. 

(a)  In  accordance  with  10  U.S.C. 
2320(a)(1),  a  contractor  or  subcontractor 
may  not  be  prohibited  from  receiving 
from  a  third  party  a  fee  or  royalty  for  the 
use  of  technical  data  pertaining  to  an 
item,  component,  or  process  developed 
exclusively  at  private  expense  by  the 
contractor  or  subcontractor,  except  as 
otherwise  specifically  provided  by  law. 

(b)(1)  In  accordance  with  10  U.S.C. 
2320(a)(2)(F).  a  contractor  or  a 
subcontractor  (or  a  prospective 
contractor  or  subcontractor)  may  not  be 
required,  as  a  condition  of  being 
responsive  to  a  solicitation  or  as  a 
condition  for  the  award  of  a  contract  or 
subcontract — 

(i)  To  sell  or  otherwise  relinquish  to 
the  United  States  any  rights  in  technical 
data  beyond  those  to  which  the 
Government  is  entitled  under  10  U.S.C. 
2320(a)(2)(C)  and  (D);  or 

(ii)  To  refrain  from  offering  to  use.  or 
from  using,  an  item,  component,  or 
process  to  which  the  contractor  is 
entitled  to  restrict  the  Government's 
rights  in  technical  data  under  10  U.S.C. 
2320(a)(2)(B). 

(2)  It  is  permissible  to  evaluate  such 
factors  as  the  impact  on  life  cycle  costs 
of  limitations  on  the  Government's 


ability  to  use  or  disclose  the 
data.  Further,  nothing  prohil 
agreements  which  provide  t 
Government  with  greater  rij 
would  otherwise  be  entitled 
and  reasonable  price  (see  2i 
72(b)(2)). 

(3)  10  U.S.C.  2305(d)(4)  pn 
except  where  the  Govemme 
otherwise  entlUed  to  unlimii 
technical  data  (see  227.402-: 
solicitations  for  developmer 
production  of  major  systems 
contracting  officer  shall  not 
offers  that  would  enable  the 
Government  to  competitivel 
identical  items  or  componer 
major  system  if  the  item  or  ( 
was  developed  exclusively  < 
expense,  unless  the  contraci 
determines  that: 

(i)  The  original  supplier  ol 
component  will  be  unable  tc 
program  schedule  or  deliver 
requirements;  or 

(ii)  Proposals  by  the  origii 
of  the  item  or  component  to 
mobilization  requirements  a 
insufficient  to  meet  the  ager 
mobilization  needs. 

227.403-72  Marking  and  kiwi 
requlrwTMnts. 

(a)  Clauses.  The  contract! 
shall  include  the  clauses  at : 
Restrictive  Markings  on  Tec 
and  252.227-7029,  Identificai 
Technical  Data,  in  all  contrt 
also  contain  the  clause  at  25 
Rights  in  Technical  Data  am 
Software.  These  clauses  cor 
marking  requirements  for  te 
and  computer  software  and 
procedures. 

(b)  Contractor  marking  pr 
The  contractor's  procedures 
under  the  clause  at  252.227- 
Restrictive  Markings  on  Tec 
shall  be  reviewed  by  the  coi 
administration  office  and  th 
contracting  officer  may  with 
payments  under  the  clause  i 
7030.  Technical  Data— With 
Payment,  for  failure  to  estat 
maintain  and  follow  adequa 
procedures. 

(c)  Unmarked  technical  di 
Technical  data  received  wit 
restrictive  markings  are  dee 
furnished  with  unlimited  rig 
However,  within  six  months 
delivery  of  such  data,  the  cc 
may  request  permission  to  p 
restrictive  markings  on  the  t 
own  expense.  The  contractii 
may  approve  the  request  if  t 
contrabtor — 

(1)  Demonstrates  that  the 
was  inadvertent; 
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osure  agreement 
3  agreement  must  be 
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is  section  impairs  the 
operof  the  data  and 
independently 
smcnts  concerning 
f  the  data. 
ing  officer  shall 
actor  receiving  data 
'  execute  the  standard 
iement  before  receipt 
ntractor  has 
an  agreement,  the 
nay  be  provided. 

ure  Agraement 


Bs  the  authorized 

(coirpary 

hereinafter,  "the 
echnical  data  subject  to 
License  Rights 
lata")  to  compete  for, 
e  to  compete  for,  or  to 
contracts.  In 
re: 

that  the  GPLR  data 
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purposes, 
to  provide  written 
the  non-disclosure 
Iracfor  whose  name 
legend  (hereinafter 
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rhe  notification  shall 
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» any  subcontractor  or 
ar  unless  the 
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cuthorized  subcontractors  is  for  the  benefit  of 
the  contractor  Identified  in  the  legend  on  any 
GPLR  data  received.  Any  such  contractor  is  a 
third  party  beneficiary  of  this  agreement  who 
may  have  the  right  of  direct  action  against 
the  licensee  to  enforce  the  agreement  or  to 
seek  damages  which  may  result  from  any 
material  breach  of  the  agreement. 

(8)  This  agreement  shall  be  effective  only 
for  80  long  as  the  data  remains  unpublished 
(or  until  the  GPLR  legend  expires).  Signed 
this day  of ,  19 . 

Licensee 

(e)  Contract  clause.  The  contracting 
officer  shall  insert  the  basic  data  clause 
at  252.227-7013,  Rights  in  Technical 
Data  and  Computer  Software,  in 
solicitations  and  contracts  when 
technical  data  is  specified  to  be 
delivered  or  computer  software  may  be 
originated,  developed,  or  delivered, 
provided  that  such  clause  shall  not  be 
used  in  solicitations  and  contracts — 

(1)  When  no  data  other  than  existing 
works  are  to  be  acquired  in  accordance 
with  227.405-77; 

(2)  When  no  data  other  than  special 
works  are  to  be  acquired  in  accordance 
with  227.405-76; 

{3}  When  the  work  will  be  performed 
by  foreign  sources  in  accordance  with 
227.405-74;  and 

(4)  For  architect-engineer  services  or 
construction  in  accordance  with  • 
227.405-78. 

227.403-71    Prohibitions. 

(a)  In  accordance  with  10  U.S.C. 
2320(a)(1).  a  contractor  or  subcontractor 
may  not  be  prohibited  from  receiving 
from  a  third  party  a  fee  or  royalty  for  the 
use  of  technical  data  pertaining  to  an 
item,  component,  or  process  developed 
exclusively  at  private  expense  by  the 
contractor  or  subcontractor,  except  as 
otherwise  specifically  provided  by  law. 

(b)(1)  In  accordance  with  10  U.S.C. 
2320(a)(2)(F),  a  contractor  or  a 
subcontractor  (or  a  prospective 
contractor  or  subcontractor)  may  not  be 
required,  as  a  condition  of  being 
responsive  to  a  solicitation  or  as  a 
condition  for  the  award  of  a  contract  or 
subcontract — 

(i)  To  sell  or  otherwise  relinquish  to 
the  United  States  any  rights  in  technical 
data  beyond  those  to  which  the 
Government  is  entitled  under  10  U.S.C. 
2320(a)(2)(C)  and  (D);  or 

(ii)  To  refrain  from  offering  to  use,  or 
from  using,  an  item,  component,  or 
process  to  which  the  contractor  is 
entitled  to  restrict  the  Government's 
rights  in  technical  data  under  10  U.S.C. 
2320(a)(2)(B). 

(2)  It  is  permissible  to  evaluate  such 
factors  as  the  impact  on  life  cycle  costs 
of  limitations  on  the  Government's 
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ability  to  use  or  disclose  the  technical 
data.  Further,  nothing  prohibits 
agreements  which  provide  the 
Government  with  greater  rights  than  it 
would  otherwise  be  entitled  to.  for  a  fair 
and  reasonable  price  (see  227.402- 
72(b)(2)). 

(3)  10  U.aC.  2305(d)(4)  provides  that, 
except  where  the  Government  is 
otherwise  entitled  to  unlimited  rights  in 
technical  data  (see  227.402-72(a)),  in 
solicitations  for  development  or 
production  of  major  systems,  the 
contracting  officer  shall  not  require 
offers  that  would  enable  the 
Government  to  competitively  reprocure 
identical  items  or  components  of  the 
major  system  if  the  item  or  component 
was  developed  exclusively  at  private 
expense,  unless  the  contracting  officer 
determines  that: 

(i)  The  original  supplier  of  the  item  or 
component  will  be  unable  to  satisfy 
program  schedule  or  delivery 
requirements;  or 

(ii)  Proposals  by  the  original  supplier 
of  the  item  or  component  to  meet 
mobilization  requirements  are 
insufficient  to  meet  the  agency's 
mobilization  needs. 

227.403-72    Marking  and  Mtnttficatlon 
rcqulrwTMnts. 

(a)  Clauses.  The  contracting  officer 
shall  include  the  clauses  at  252.227-7018, 
Restrictive  Markings  on  Technical  Data, 
and  252.227-7029,  Identification  of 
Technical  Data,  in  all  contracts  which 
also  contain  the  clause  at  252.227-7013, 
Rights  in  Technical  Data  and  Computer 
Software.  These  clauses  contain 
marking  requirements  for  technical  data 
and  computer  software  and  related 
procedures. 

(b)  Contractor  marking  procedures. 
The  contractor's  procedures  required 
under  the  clause  at  252.227-7018, 
Restrictive  Markings  on  Technical  Data, 
shall  be  reviewed  by  the  contract 
administration  office  and  the 
contracting  officer  may  withhold 
payments  under  the  clause  at  252.227- 
7030,  Technical  Data— Withholding  of 
Payment,  for  failure  to  establish, 
maintain  and  follow  adequate  marking 
procedures. 

(c)  Unmarked  technical  data. 
Technical  data  received  with  no 
restrictive  markings  are  deemed  to  be 
furnished  with  unlimited  rights. 
However,  within  six  months  after 
delivery  of  such  data,  the  contractor 
may  request  permission  to  place 
restrictive  markings  on  the  data  at  its 
own  expense.  The  contracting  officer 
may  approve  the  request  if  the 
contrabtor— 

(1)  Demonstrates  that  the  omission 
was  inadvertent; 


(2)  Establishes  that  the  use  of  the 
markings  is  authorized:  and 

(3)  Relieves  the  Govenunent  of 
liability  with  respect  to  the  technical 
data. 

(d)  Unjustified  markings.  If  the 
contracting  officer  believes  that 
restrictive  markings  are  not  justified,  the 
contracting  officer  will  follow  the 
procedures  in  227.403-73  and  the  clause 
at  252.227-  7037,  Validation  of 
Restrictive  Markings  on  Technical  Data. 

(e)  Nonconforming  markings.  If 
technical  data  which  the  contractor  is 
authorized  by  the  contract  to  furnish 
with  restrictive  markings  is  received 
with  non-conforming  markings,  the 
technical  data  shall  be  used  according 
to  the  proper  restriction,  and  the 
contractor  shall  be  required  to  correct 
the  mat4(ings  to  conform  with  the 
contract.  If  the  contractor  fails  to  correct 
the  markings  within  60  days  after  notice. 
Government  persormel  may  correct  the 
markings  at  the  contractor's  expense, 
notify  the  contractor  in  writing,  and 
thereafter  may  use  the  technical  data 
accordingly.  Copyxight  notices,  which 
conform  to  the  requirement  In  17  U.S.C 
401  and  402  are  not  considered 
restrictive  markings. 

227.403-73    Validation  of  rMtrtctIv* 
markings  on  tsctmlcal  data. 

(a)  General.  The  clause  at  252.227- 
7037.  Validation  of  Restrictive  Markings 
on  Technical  Data,  sets  forth  rights  and 
procedures  pertaining  to  the  validation 
of  restrictive  markings  asserted  by 
contractors  and  subcontractors  on 
deliverable  technical  data  and  shall  be 
included  in  all  sohcitations  and 
contracts  which  require  the  delivery  of 
technical  data.  The  Government  should 
review  the  validity  of  any  asserted 
restriction  on  technical  data  deliverable 
under  a  contract.  This  review  should  be 
accomplished  before  acceptance  of  the 
technical  data,  but  no  later  than  three 
years  after  final  payment  or  three  years 
after  delivery  of  the  technical  data  to 
the  Government,  whichever  is  later.  The 
contracting  officer  may  challenge 
restrictive  markings  if  there  are 
reasonable  grounds  to  question  their 
validity  but  only  if  the  three-year  period 
has  not  expired.  However,  the 
Government  may  challenge  a  restrictive 
marking  at  any  time  if  the  technical 
data — 

(1)  Is  publicly  available; 

(2)  Has  been  furnished  to  the  United 
States  without  restriction;  or 

(3)  Has  been  otherwise  made 
available  without  restriction.  Only  the 
contracting  officer's  final  decision 
resolving  a  formal  challenge  constitutes 
"validation"  as  addressed  in  10  U.S.C. 
2321.  A  decision  by  the  Government  not 


to  challenge  a  restrictive  mailing  or 
asserted  restriction  does  not  constitute 
"validation." 

(b)  Prechallenge  request  for 
information.  (1)  Prior  to  making  a 
written  determination  to  challenge,  the 
contracting  o^icer  must  request  the 
contractor  or  subcontractor  to  furnish 
information  explaining  the  basis  for  any 
asserted  restriction.  If  this  information  is 
incomplete,  additional  justification 
should  be  requested.  The  contracting 
officer  should  provide  a  reasonable  time 
for  submission  of  the  required  data. 

(2)  The  contracting  oRicer  should 
request  advice  from  the  cognizant 
Government  activity  having  interest  in 
the  validity  of  the  markings. 

(3)  If  the  contracting  officer,  after 
reviewing  all  available  information, 
determines  that  reasonable  grounds 
exist  to  question  the  current  validity  of  a 
restrictive  marking,  and  that  continued 
adherence  to  the  marking  would  make 
subsequent  competition  impracticable  or 
if  the  contractor  or  subcontractor  fails  to 
respond  to  the  prechallenge  request 
within  a  reasonable  period,  the 
contracting  o^icer  shall  challenge  the 
restriction  following  the  procedures  in 
the  clause  at  252.227-7037.  Validation  of 
Restrictive  Markings  on  Technical  Data. 

227.403-74    RamedlM  for  noncomplying 
tachnlcal  data. 

(a)  When  data  does  not  comply  with 
the  contract,  the  contracting  officer 
should  consider  all  remedies.  These 
remedies  include  reduction  of  progress 
payments,  withholding  final  payment, 
contract  termination,  and  a  reduction  in 
contract  price  or  fee. 

(b)  The  clause  at  252.227-7030, 
Technical  Data — Withholding  of 
Payment,  is  designed  to  assure  timely 
delivery  of  technical  data  and  shall  be 
included  in  solicitations  and  contracts 
requiring  delivery  of  technical  data. 
Unless  the  contract  specifies  a  lesser 
withholding  limit,  the  clause  permits 
withholding  up  to  ten  percent  of  the 
contract  price.  The  contracting  officer 
shall  determine  the  amount  to  be 
withheld  after  considering  the  estimated 
value  of  the  technical  data  to  the 
Government.  Payment  shall  not  be 
withheld  when  non-delivery  results  from 
causes  beyond  the  control  and  without 
the  fault  or  negligence  of  the  contractor. 

(c)  As  required  by  10  U.S.C.  2320(b)(7). 
the  clause  at  252.227-  7036,  Certification 
of  Technical  Data  Conformity,  shall  be 
included  in  solicitations  and  contracts 
which  include  the  clause  at  252.227- 
7031,  Data  Requirements. 
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227.403-7S    Subcontoador  Hflta^ 

(•}  Phne  contractors  mast  satisfy 
their  contractual  obligations  to  tbe 
Government  while  ensuring  that  the 
rights  afforded  subcontractors  under  10 
U.S.C.  2320  and  2321  are  recognized  and 
protected.  In  satisfying  these 
obligations,  prime  contractors  must 
accomplish  the  balancing  of  interests 
described  at  227.402-70  in  dealing  with 
their  subcontractors  by  ensuring  that 

(1)  The  clauses  252.227-7OT3.  Ri^ts  ia 
Technical  Data  and  Computer  Software, 
and  252.227-7OT&  Restrictive  Markings 
in  Technical  Data,  are  included  in  all 
subcontracts  that  call  for  delivery  of 
technical  data  to  the  Gavemment; 

(2)  A  subcontractor  is  not  hampered 
from  furnishing  limited  rights  data 
directly  to  the  Government  rather  than 
through  the  prime  contractor  or  higher- 
tier  subcontractor, 

(3)  The  economic  leverage  of  the 
prime  or  higher-tier  subcontractor  is  not 
used  to  acquire  rights  in  technical  data 
from  subcontractors;  and 

{4}  Subcontractor  rights  are 
recognized  and  protected  in  the 
notification  and  Ksting  process  (see 
227.403-70). 

(b)  The  prime  contract«*  may  not  use 
its  obligation  to  recognize  and  protect 
subcontractor  rights  in  technical  data  as 
an  excuse  for  failing  to  satisfy  its 
contractual  obligations  to  the 
Covemmenf. 

227.403-76    Copyrights. 

(a)  In  general,  the  copyright  taw  gives 
a  copyright  owner  exclusive  righu  to — 

(1)  Reproduce  the  copyri^ted  work; 

(2)  Prepare  derivative  works; 

(3)  Distribute  copies  or  phonorecords 
to  the  public; 

(4)  Perform  the  copyrighted  work 
publicly;  and 

(5)  Disptay  the  copyrighted  work 
publicly. 

(b>  Any  material  thai  is  protected 
under  the  copyright  law  is  not  in  Lhe 
public  domain,  even  though  it  may  kave 
been  published.  Acts  inconsistent  with 
the  rights  in  paragraph  (a)  of  this 
subsection  may  not  be  exercised 
without  a  license  from  the  copyright 
owner. 

(c)  Department  of  Defense  policy 
allows  the  contractor  to  copyright  any 
work  of  authorship  first  prepared, 
produced,  originated,  developed,  op 
generated  under  a  contract,  unless  the 
work  is  designated  a  "special  work".  If 
the  work  is  a  spedal  work,  the 
Government  retains  ownership  and 
control  ef  the  work.  The  contractor  may 
not  assert  any  rights  or  claim  to 
copyright  in  special  works.  The 
contractor  is  required  to  grant  to  the 
Government  and  authorize  the 


Government  to  grant  to  others  a 
nonexclusive,  paid-up.  worldwide 
license  for  Government  purposes  in  any 
work  of  authorship  (other  tiian  a 
"special  work")  first  prepared! 
produced,  originated,  developed,  or 
generated  imder  the  contract. 

(d)  The  clause  at  252.227-7013,  Rights 
in  Technical  Data  and  Computer 
Software,  requires  the  contractor  to 
grant  the  Government  and  authorizes 
the  Government  to  grant  to  others  a 
nonexclusive,  paid-up.  worldwide 
license  for  Government  purposes,  under 
any  copyright  owned  by  the  contracts 
in  any  technical  data  or  ctmiputer 
software  prepared  for  or  acquired  by  the 
Government  under  the  contract.  The 
clause  at  252.227-70aa  Rights  in  Data- 
Special  Works,  requires  that  any  woric 
first  produced  in  the  performance  of  the 
contract  become  the  sole  property  of  the 
Government  and  the  contractor  agrees 
not  to  assert  any  rights  or  establish  any 
claim  to  copyright  in  such  work.  This 
clause  requires  that  the  contractor  grant 
to  the  Government  and  authorize  the 
Government  to  grant  to  others  a 
nonexclusive,  paid-up,  worldwide 
license  for  Government  purposes  in  any 
portion  of  a  work  which  is  not  first 
produced  in  the  performance  of  the 
contract  but  in  which  copyright  is 
owned  by  the  contractor  and  which  is 
incorporated  in  the  work  furnished 
under  the  contract. 

(e)  The  clauses  at  252.227-7013.  Rights 
in  Technical  Data  and  Computer 
Software,  and  252.227-7020.  Rights  in 
Data — Special  Works,  provide  that, 
unless  written  approval  of  the 
contracting  officer  ia  obtained,  the 
contractor  agrees  not  to  include  in  any 
work  prepared,  produced,  originated, 
developed,  generated  or  acquired  under 
the  contract:  any  work  of  authorship  m 
which  copyright  is  not  owned  by  the 
contractor  without  acquiring  for  the 
Government  and  those  acting  by  or  on 
behalf  of  the  Government  a 
nonexclusive,  paid-up,  worldwide 
license  for  Government  purposes  in  the 
copyrighted  work. 

227.403-77    Aequiattton  o(  rights  in 
computar  soltwara^ 

(a)  Policy.  |1)  The  Government  shall 
have  unlimited  rights  in; 

(i)  Computer  software  resulting 
directly  from  or  generated  as  part  of  (he 
performance  of  experimnital. 
developmental,  or  research  work 
specified  as  an  element  of  performance 
in  a  Government  contract  or 
subcontract; 

(ii)  Computer  software  required  to  be 
originated  or  developed  under  a 
Government  contract,  or  generated  as  a 
necessary  part  of  performing  a  contract; 


(iii)  Computer  data  bases,  prepared 
under  a  Government  contract,  consistinit 
of— 

(A)  faifbrmatfon  supplied  by  the 
Government; 

(B)  Information  in  which  the 
Government  has  unlimited  rights;  or  (iii) 
information  which  is  in  the  pubb'c 
domain; 

ffv)  Computer  software  prepared  or 
required  to  be  delivered  under  this  or 
any  other  Government  contract  or 
subcontract  and  constitutii^  corrections 
or  changes  to  Government-furnished 
software;  or 

(v)  Computer  software  which  is  in  the 
public  domain  or  has  been  or  is 
normally  furnished  by  the  contractor  or 
subcontractor  without  restriction. 

(2)  When  the  Government  has 
unlimited  rights  in  computer  software  in 
the  possession  of  a  contractor,  no 
payment  will  be  made  for  rights  of  use 
of  such  software  in  performance  of 
Government  contracts  or  for  the  later 
delivery  to  the  Government  of  such 
computer  software,  provided  hoiwever. 
that  the  Contractor  shall  be  entitled  to 
compensation  for  converting  the 
software  into  the  prescribed  form  for 
reproduction  and  delivery  to  the 
Government. 

(3)  It  is  Department  of  Defense  policy 
to  acquire  only  such  rights  to  use, 
diqilicate.  and  disclose  computer 
software  developed  at  private  expense 
as  are  necessary  to  meet  Government 
needs.  Such  ri^ta  should  be  designed  to 
allow  the  Government  flexibility  while, 
at  the  same  time,  adequately  preserving 
the  rights  of  the  contractor.  Computer 
software  develi^jed  at  private  expense 
may  be  purchased  or  leased. 
Restrictions  may  be  negotiated  with 
respect  to  the  right  of  the  Government  to 
use,  duplicate  or  disclose  computer 
programs  or  computer  data  bases 
developed  at  private  expense.  As  a 
minimum,  however,  the  Government 
shall  have  the  rights  provided  in  the 
definition  of  restricted  rights  in  section 
227.401. 

(4)  Patented  or  copyrighted  compater 
software  will  not  be  subject  to  any 
agreement  prohibiting  the  Government 
from  infringing  a  patent  or  copyright. 
Title  28,  United  States  Code,  section 
1498  provides  that  the  Government  is 
liable  only  for  reasonable  compensation 
for  use  of  a  patented  invention  or  for 
infringement  of  copyright. 

(5)  When  computer  software  is 
developed  at  private  expense  and 
acquired  with  restricted  rights,  the 
associated  computer  software 
documentation  will  be  acquired  with 
limited  rights  to  the  extent  provided  in 
the  definition  of  limited  rights  in  section 
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227.401,  and  will  not  be  used 
preparing  the  same  or  simila 
software, 

(6)  Commercial  computer  i 
and  related  documentation  d 
private  expense  may  be  leas 
license  to  use  may  be  purchfi 
Government  subject  to  the  rt 
in  paragraph  (c)(l)(ii)  of  the  i 
252.227-7013.  Rights  in  Techi 
and  Computer  Software. 

(b)  Procedures — (1)  Deviai 
requests  for  deviations  from 
227.403-77  shall  be  submittec 
Director  of  Defense  Procurer 
accordance  v\rith  the  procedi 
201. 

(2)  General,  (i)  Except  as  p 
under  252.227-7031.  Data  Rec 
any  computer  program  or  coi 
base  to  be  acquired  under  a 
shall  be  listed  on  DD  Form  1 
Contract  Data  Requirements 
if  a  contract  requires  the  con 
data  to  machine-readable  foi 
editing  or  revision  of  existinj 
or  the  preparation  of  comput 
documentation,  the  products 
work,  if  required  to  be  delivt 
be  included  on  the  DD  Form 
Contract  Data  Requirements 

(ii)  The  clause  at  252.227-7 
in  Technical  Data  and  Comp 
Software,  shall  be  included  i 
contract  under  which  compu 
may  be  originated,  developer 
delivered.  That  clause  estab! 
circumstances  under  which  I 
Government  secures  unlimiti 
both  technical  data  and  com 
software,  limited  rights  in  tei 
data,  and  restricted  rights  in 
software.  In  negotiated  conti 
the  clause  at  252.227-7013.  R 
Technical  Data  and  Computi 
is  required,  the  provision  at ; 
7019,  Identification  of  Restri( 
Computer  Software,  shall  be 
the  solicitation. 

(iii)  Contracts  under  whicl 
software  developed  at  priva 
is  acquired  or  leased  shall  e: 
forth  the  rights  necessary  to 
Govemm^t  needs  and  restr 
applicable  to  the  Govemmei 
duplication  and  disclosure  o 
software.  Thus,  for  example, 
software  may  be  needed,  or 
of  such  software  will  only  se 
it  for  specific  or  limited  pur] 
as  for  internal  agency  use.  oi 
specific  activity,  installation 
location.  In  any  event  the  cc 
clearly  define  any  restrictior 
right  of  the  Government  to  u 
computer  software,  but  such 
will  be  acceptable  only  if  tht 
permit  the  Government  to  fu 
need  for  which  such  softwar 
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(»»»>Co«i»pufer  data  bases,  prepared 
under  a  Government  contract,  consistinit 
of— 

(A)  bifomiation  stipplied  by  the 
Government; 

(B)  Information  in  which  the 
Government  has  unlimited  rights;  or  (iii] 
information  which  is  in  the  public 
domain; 

ffv)  Computer  software  prepared  or 
required  to  be  delivered  under  this  or 
any  other  Government  contract  or 
subcontract  and  constituting  corrections 
or  changes  to  Covemment-fumiahed 
software;  or 

fv)  Computer  software  which  is  in  the 
public  domain  or  has  been  or  is 
normally  furnished  by  the  contractor  or 
subcontractor  without  restriction. 

(2)  When  the  Government  has 
unlimited  rights  in  computer  software  in 
the  possession  of  a  contractor,  no 
payment  will  be  made  for  rights  of  use 
of  such  software  in  performance  of 
Government  contracts  or  for  the  later 
delivery  to  the  Government  of  such 
computer  software,  provided  however, 
that  the  contractor  shall  be  entitled  to 
compensation  for  converting  the 
software  into  the  prescribed  form  for 
reproduction  and  driivery  to  the 
Government. 

(3)  It  is  Department  of  Defense  policy 
to  acquire  only  such  rights  to  use, 
duplicate,  and  disclose  computer 
software  developed  at  private  expense 
as  are  necessary  to  meet  Government 
needs.  Such  rights  should  be  designed  to 
allow  the  Government  flexibility  while, 
at  the  same  time,  adequately  preserving 
the  rights  of  the  contractor.  Computer 
software  developed  at  private  expense 
may  be  purchased  or  leased. 
Restrictions  may  be  negotiated  with 
respect  to  the  right  of  dw  Government  to 
use.  duplicate,  or  disclose  computer 
programs  or  computer  data  bases 
developed  at  private  expense.  As  a 
minimum,  however,  the  Government 
shall  have  the  rights  provided  in  the 
definition  of  restricted  rights  in  section 
227.401. 

(4)  Patented  or  copyrighted  compater 
software  will  not  be  subject  to  any 
agreement  prohibiting  the  Goverranent 
from  infringing  a  patent  or  copyright. 
Title  28,  United  States  Code,  section 
1498  provides  that  the  Government  is 
liable  only  for  reasonable  compensation 
for  use  of  a  patented  invention  or  for 
infringement  of  copyright. 

(5)  When  computer  software  is 
developed  at  private  expense  and 
acquired  with  restricted  rights,  the 
associated  computer  software 
documentation  will  be  acquired  with 
limited  rights  to  the  extent  provided  in 
the  definition  of  limited  rights  in  section 


227.401,  and  will  not  be  used  for 
preparing  the  same  or  similar  computer 
software. 

(6)  Commercial  computer  software 
and  related  documentation  developed  at 
private  expense  may  be  leased,  or  a 
license  to  use  may  be  purchased,  by  the 
Government  subject  to  the  restrictions 
in  paragraph  (c)(l)(ii)  of  the  clause  at 
252.227-7013,  Rights  in  Technical  Data 
and  Computer  Software. 

(b)  Procedures — (1)  Deviations.  All 
requests  for  deviations  from  section 
227.403-77  shall  be  submitted  to  the 
Director  of  Defense  Procurement  in 
accordance  with  the  procedures  in  part 
201. 

(2)  General,  (i)  Except  as  provided 
under  252.227-7031,  Data  Requirements, 
any  computer  program  or  computer  data 
base  to  be  acquired  under  a  contract 
shall  be  listed  on  DD  Form  1423, 
Contract  Data  Requirements  List.  Also, 
if  a  contract  requires  the  conversion  of 
data  to  machine-readable  form,  the 
editing  or  revision  of  existing  programs, 
or  the  preparation  of  computer  software 
documentation,  the  products  of  this 
work,  if  required  to  be  delivered,  shall 
be  included  on  the  DD  Form  1423, 
Contract  Data  Requirements  List. 

(ii)  The  clause  at  252.227-7013,  Rights 
in  Technical  Data  and  Computer 
Software,  shall  be  included  in  every 
contract  under  which  computer  software 
may  be  originated,  developed,  or 
delivered.  That  clause  establishes  the 
circumstances  under  which  the 
Government  secures  unlimited  rights  in    ' 
both  technical  data  and  computer 
software,  limited  rights  in  technical 
data,  and  restricted  rights  in  computer 
software.  In  negotiated  contracts  where 
the  clause  at  252.227-7013,  Rights  in 
Technical  Data  and  Computer  Software, 
is  required,  the  provision  at  252.227- 
7019,  Identification  of  Restricted  Rights 
Computer  Software,  shall  be  included  in 
the  solicitation. 

(iii)  Contracts  under  which  computer 
software  developed  at  private  expense 
is  acquired  or  leased  shall  explicitly  set 
forth  the  rights  necessary  to  meet 
Govemmeht  needs  and  restrictions 
applicable  to  the  Government  as  to  use. 
duplication  and  disclosure  of  the 
software.  Thus,  for  example,  such 
software  may  be  needed,  or  the  owner 
of  such  software  will  only  sell  or  lease 
it,  for  specific  or  limited  purposes  such 
as  for  internal  agency  use,  or  for  use  in  a 
specific  activity,  installation  or  service 
location.  In  any  event  the  contract  must 
clearly  define  any  restrictions  on  the 
right  of  the  Government  to  use  such 
computer  software,  but  such  restrictions 
will  be  acceptable  only  if  they  will 
permit  the  Government  to  fulfill  the 
need  for  which  such  software  is  being 


acquired  The  recital  of  restrictions  may 
be  complete  within  itself  or  it  may 
reference  the  contractor's  license  or 
other  agreement  setting  forth 
restrictions.  If  referencing  is  employed,  a 
copy  of  the  license  or  agreement  must  be 
attached  to  the  contract.  The  minimum 
rights  are  provided  in  the  Rights  in 
Technical  Data  and  Computer  Software 
clause  at  252.227-7013,  and  need  not  be 
included  in  the  recital. 

(iv)  When  computer  software 
developed  at  private  expense  is 
modified  or  enhanced  as  a  necessary 
part  of  performing  a  contract,  only  that 
portion  of  the  resulting  product  in  which 
the  original  product  is  recognizable  will 
be  deemed  to  be  computer  software 
developed  at  private  expense  to  which 
restricted  rights  may  attach. 

(v)  The  scope  of  the  restrictions  on  or, 
conversely,  the  scope  of  the  use  which 
the  Govenunent  is  permitted  to  make  of 
such  software  shall  be  taken  into 
account  in  determining  the 
reasonableness  of  the  contract  price  for 
the  computer  software. 

(3)  Computer  software  subject  to 
restricted  rights,  (i)  Because  of  the 
widely-varying  restrictions  which  are 
likely  to  be  encountered  in  the  purchase 
or  lease  of  computer  software  developed 
at  private  expense,  a  standard  recital 
setting  forth  specific  restrictions  and 
rights  suitable  for  all  cases  is  not 
feasible.  If  the  standard  set  of 
restrictions  and  rights  set  forth  in 
paragraph  (a)(6)  of  this  subsection  for 
•commercial  computer  software  is  not 
appropriate,  personnel  are  urged  to 
consult  counsel  in  any  case  in  whi^h  the 
proposed  contractor  requests  the 
Govenmient  to  accept  other  restrictions 
on  the  use  of  such  software. 

(ii)  To  apprise  user  personnel  of  the 
restrictions  on  use,  duplication  or 
disclosure  agreed  to  by  the  Government 
with  respect  to  such  software  sold  or 
leased  to  the  Government  the 
contractor  is  required  to  place  the 
following  legend  on  such  software: 

Restricted  Rights  Legend 

Use,  duplication  or  disclosure  is  subject  to 
restrictions  stated  in  Contract  No. 

with 

(Name  of  Contractor). 

For  commercial  computer  software  and 
documentation,  the  contract  number  may  be 
omitted  and  replaced  by  "paragraph  (c)(lHii) 
of  the  Rights  in  Technical  Data  and  Computer 
Software  clause  at  252.227-7013".  and  the 
contractor's  address  added.  The  Government 
shall  include  the  same  restrictive  markings  on 
all  its  reproductions  of  the  computer  software 
unless  the  Government  cancels  such 
markings  pursuant  to  the  procedures  in 
227.4(»-73(c). 

(iii)  A  statement  setting  forth  the 
restrictions  imposed  on  the  Government 


to  use,  duplicate,  and  disclose  computer 
software  subject  to  restricted  rights  is 
required  to  be  prominently  displayed  in 
human-readable  form  in  the  computer 
software  documentation.  The  reference 
to  the  Rights  In  Technical  Data  and 
Computer  Software  clause  in  the 
Restricted  Rights  Legend  on  commercial 
computer  software  and  documentation 
satisfies  this  requirement. 

(iv)  Except  as  provided  in  paragraph 
(b)(2)  of  this  sectioa  computer 
programs,  computer  data  bases,  and 
computer  software  documentation 
delivered  to  the  Government  pursuant  to 
a  contract  requirement  must  be 
identified  with  the  number  of  the  prime 
contract  and  the  name  of  the  contractor. 

(v)  All  markings,  (notices,  legends, 
identifications,  etc.)  concerning 
restrictions  on  the  use,  duplication,  or 
disclosure  of  computer  software 
required  or  authorized  by  the  terms  of 
the  contract  under  which  delivery  is 
made  are  required  to  be  in  human- 
readable  form  that  can  be  readily  and 
visually  perceived  and,  in  addition  may 
be  in  machine-readable  form  as 
appropriate  and  feasible  under  the 
circumstances.  Such  markings  shall  be 
affixed  by  the  contractor  to  the 
computer  software  prior  to  delivery  of 
the  software  to  the  Government. 

(vi)  The  human-readable  markings 
may  be  applied  to  card  decks,  magnetic 
tape  reels,  or  disc  packs.  This  may  be,  in 
the  case  of  a  card  deck,  on  a  notice  card 
even  though  the  cards  of  the  deck  do  not 
contain  printed  material;  in  the  case  of  a 
card  deck  packaged  in  a  container 
intended  as  a  permanent  receptacle  for 
the  cards,  on  the  container,  in  the  case 
of  a  tape,  on  the  tape  reel  or  on  the 
surface  of  the  leader  and  trailer  of  the 
tape;  and  in  the  case  of  a  disc  pack,  on 
the  hub  of  the  disc. 

(4)  Unmarked  or  improperly  marked 
computer  software,  (i)  No  restrictive 
markings  shall  be  placed  upon  computer 
software  unless  restrictions  are  set  forth 
in  the  contract  prior  to  delivery  of  the 
software.  Copyright  notices  as  specified 
in  title  17,  United  States  Code,  sections 
401  and  402  are  not  considered 
"restrictive  markings".  The  Government 
may  require  the  contractor  to  identify 
the  contractual  provision  setting  forth 
such  restrictions  before  sccepting 
computer  software  with  restrictive 
markings.  If  computer  software  is 
received  with  restrictive  markings,  and 
there  is  a  question  whether  it  is 
authorized  by  the  contract  to  be 
furnished  with  restricted  rights,  it  shall 
be  used  subject  to  the  asserted 
restrictions  pending  written  inquiry  to 
the  contractor.  If  no  response  to  an 
inquiry  has  been  received  within  60 
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days,  or  if  the  response  fails  to  identify 
the  restrictions  set  forth  in  the  contract 
the  cognizant  Government  personnel 
shall  cancel  or  ignore  the  markings, 
notify  the  contractor  accordingly  in 
writing,  and  thereafter  use  the  software 
with  unlimited  rights. 

(ii)  Computer  software  received 
without  a  restricbve  legend  shall  be 
deemed  to  have  been  furnished  with 
unlfanited  rights.  However,  the 
contractor  may  request  permission  to 
place  restrictive  markings  on  such 
software  at  its  own  expense,  and  the 
Government  may  so  permits  if  the 
contractor  establishes  that  the  markings 
are  authorized  by  the  contract  and 
demonstrates  that  the  omission  was 
inadvertent.  Failure  of  the  contractor  to 
mark  such  computer  software  prior  to 
delivery  to  the  Government  shall  relieve 
the  Government  of  hability  for  any  use, 
duphcation  or  disclosure  of  such 
computCT^  software. 

(iii)  If  computer  software  authorized 
by  the  contract  to  be  furnished  with 
restrictions  is  received  with  restrictive 
markings  not  in  the  form  prescribed  by 
the  contract,  the  software  should  be 
used  in  accordance  with  the  restricbons 
provided  for  in  the  contract  and  the 
contractor  shall  be  required  by  written 
notice  to  correct  the  markings  to 
conform  with  those  specified  in  the 
contract.  If  the  contractor  fails  to  correct 
the  markings  within  60  days  after  notice. 
Government  personnel  may  correct  the 
markings,  and  so  notify  the  contractor. 

227.405    Other  data  rights  provisions. 

227.405-70    Data  requirwiMntai 

(a)  The  clause  at  252.227-7031,  Data 
Requirements,  shall  be  included  in  all 
solicitations  and  contracts,  except  that 
the  clause  need  not  be  included  in — 

(1)  Any  contract  or  order  less  than 
$25,000; 

(2]  Any  contract  awarded  to  a 
contractor  outside  the  United  States, 
except  those  awarded  under  Subpart 
225.71,  Canadian  Purchases; 

(3)  Any  research  or  exploratory 
development  contract  when  reports  are 
the  only  deliverable  item(s); 

(4)  Any  service  contract,  when  the 
contracting  officer  determines  that  the 
use  of  the  DD  Form  1423,  Contract  Data 
Requirements  List,  is  impractical; 

(5)  Any  contract  under  which 
construction  and  architectiu'al  drawings 
and  specifications  are  the  only 
dehverable  items; 

16)  Any  contract  for  commercidl  items 
when  the  only  dehverable  data  is  such 
an  item,  or  would  be  packaged  or 
fum  shed  with  such  items  in  accordance 
wif'  customary  trade  practices;  or 


(7)  Any  contract  for  items  containing 
potentially  dangerous  material  requiring 
controls  to  assure  adequate  safety. 
when  the  only  deliverable  data  is  the 
Materials  Safety  Data  Sheet  (MSOS) 
required  by  the  clause  at  FAR  S2.223-3. 

(b)  The  clause  at  252.227-7031.  Data 
Requirements,  states  that  the  contractor 
is  required  to  deliver  only  data  Usted  on 
the  DD  Form  1423.  Contract  Data 
Requirements  List,  aitd  data  deliverable 
under  clauses  prescribed  in  the  FAR  and 
DFARS. 

227.405-71    Oeferred  denvery  and 
dtferrmt  ordering. 

(a]  General.  Technical  data  and 
computer  software  are  expensive  to 
prepare,  maintain  and  update.  By 
delaying  the  delivery  of  technical  data 
or  computer  software  until  needed, 
storage  requirements  are  reduced  and 
the  probability  of  using  obsolete 
technical  data  and  computer  software  is 
decreased.  Purchase  of  technical  data 
and  computer  software  which  may 
become  obsolete  because  of  hardware 
changes  is  also  minimized. 

(b)  Deferred  delivery.  When  the 
contract  requires  delivery  of  technical 
data  or  computer  software,  but  does  not 
contain  a  time  for  delivery,  the  clause  at 
252.227-7026.  Deferred  Delivery  of 
Technical  Data  and  Computer  Software, 
shall  be  included  in  the  contract.  The 
clause  permits  the  contracting  officer  to 
require  the  delivery  of  data  identified  as 
"deferred  delivery"  data  at  any  time 
until  two  years  after  acceptance  by  the 
Government  of  all  items  (other  than  data 
or  computer  sofhvare)  under  the 
contract  or  contract  termination, 
whichever  is  later.  The  obligation  of 
subcontractors  to  deliver  such  technical 
data  expires  two  years  after  the  date  the 
prime  contractor  accepts  the  last  item 
from  the  subcontractor  for  use  in  the 
performance  of  the  contract.  The 
contract  must  specify  which  technical 
data  or  computer  software  will  be 
subject  to  deferred  delivery.  The 
contracting  officer  should  provide 
sufficient  notice  to  permit  timely 
delivery  of  the  technical  data  or 
computer  software. 

(cj  Deferred  ordering.  When  a 
potential  need  exists  for  technical  data 
or  computer  software,  but  a  firm 
requirement  is  not  established,  the 
clause  at  252.227-7027,  Deferred 
Ordering  of  Technical  Data  or  Computer 
Software,  should  be  included  in  the 
contract  Under  this  clause,  the 
contracting  officer  may  order  any 
technical  data  or  conf»puter  software  that 
has  been  generated  as  part  of  the 
performance  of  the  contract.  The 
contracting  officer  may  order  technical 
data  or  computer  software  under  this 


clause  at  anytime  until  three  years  after 
acceptance  of  all  items  (other  than 

technical  data  or  computer  software) 
under  the  contract  or  contract 
termination,  whichever  is  later.  The 
obligation  of  subcontractors  to  deliver 
such  technical  data  or  computer 
software  expires  three  years  after  the 
date  the  contractor  accepts  the  last  Item 
under  the  subcontract.  When  the  data 
and  computer  software  are  ordered,  the 
delivery  dates  shall  be  negotiated  and 
the  contractor  compensated  for 
converting  the  technical  data  or 
computer  software  into  the  prescribed 
form.  Compensation  to  the  contractor 
shall  not  include  the  coat  of  technical 
data  or  computer  software  which  the 
Government  has  already  paid  for. 

227.405-72    WarranHea  Of  tectmical  data. 

The  factors  contained  in  Subpart 
246.7.  Warranties,  shall  be  considered  in 
deciding  whether  to  include  warranties 
of  technical  data.  The  basic  technical 
data  warranty  clause  is  set  forth  in  the 
clause  at  2S2.24&-70(n.  There  are  two 
alternates  to  the  basic  clause.  The  basic 
clause  and  appropriate  alternate  should 
be  selected  in  accordance  with  Section 
246.708. 

227.405-73    OeUvery  of  technical  data  to 
foreign  governments. 

When  the  Government  proposes  to 
make  technical  data  subject  to  limited 
rights  available  for  use  by  a  foreign 
government  it  will,  to  the  maximum 
extent  practicable,  give  reasonable 
notice  to  the  contractor  or  subcontractor 
asserting  rights  in  the  technical  data. 
Any  release  shall  be  subject  to  a 
prohibition  against  farther  release,  use 
or  disclosure. 

227.405-74    Ovarseaa  contracto  wtttt 
foreign  sources. 

The  clause  at  252.227-7032,  Rights  iu 
Technical  Data  and  Computer  Software 
(Foreign),  should  be  used  in  solicitations 
and  contracts  with  foreign  sources  when 
the  Government  will  acquire  unlimited 
rights  in  all  deliverable  technical  data, 
and  computer  software.  However,  the 
clause  shall  not  be  used  in  contracts  for 
special  works  (see  section  227.405-76). 
contracts  for  existing  works  (see  section 
227.405-77).  or  contracts  for  Canadian 
purchases.  However,  the  clause  at 
252.227-7013.  Righte  in  Technical  Data 
and  Computer  Software,  shall  be  used 
whenever  the  rights  to  be  obtained  are 
those  which  would  be  obtained  if 
contracting  with  U.S.  firms.  Either  clause 
may  be  modified  to  meet  the  peculiar 
requirements  of  the  foreign  acquisition; 
provided,  it  is  consistent  with  sections 
227.402  and  227.403-77. 
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227.406-75    Publication  for  sail 

Alternate  1  of  the  clause  at : 
7013.  Rights  in  Technical  Data 
Computer  Software,  may  be  u 
research  contracts  when  the  c 
officer  determines,  in  consultt 
counsel  that  pubhc  dissemim 
the  contractor 

(a)  Would  be  in  the  interest 
Covemment; 

(b)  Would  be  facilitated  by 
Government  relinquishing  its 
publish  the  work  for  sale,  or  ti 
others  publish  the  work  for  sa 
behalf  cf  the  Government 

237.405-76    SpecM  work*. 

(a)  The  clause  at  252.227-70 
in  Data — Special  Works,  shal 
in  all  contracts  where  the  Go> 
needs  ownership  and  control 
work  to  be  generated  under  tl 
Examples  include; 

(1)  Production  of  audiovisui 
including  motion  pictures; 

(2)  Television  recordings  wn 
without  accompanying  sound; 

(3)  Preparation  of  motion  pi 
scripts,  musical  compositions, 
tracks,  translations,  adaptatic 
the  like; 

(4)  Histories  of  the  respecti^ 
Departments  for  services  or  u 
thereof; 

(3)  Works  pertaining  to  reci 
morale,  training,  or  career  gui 

(6]  Works  pertaining  to  the 
or  guidance  of  Government  oi 
employees  in  the  discharge  of 
official  duties;  and 

(7)  Production  of  technical  i 
studies. 

(b)  Contracts  for  audiovisui 
may  include  limitations  in  coi 
wi*h  music  licenses,  talent  rel 
the  like  which  are  consistent  ^ 
pu.pose  for  which  the  works  ( 
acquired.    1 1 

227.405-77    Contracts  for  acqu 
existing  wortu. 

(a)  Acquisition  of  existing  \ 
The  clause  at  252.227-7021,  Ri 
Data — Existing  Works,  shall  I 
contracts  exclusively  for  the  i 
of  existing  motion  pictures,  te 
recordings,  or  other  audiovisu 
The  contract  may  contain  lim 
consistent  with  the  purposes  J 
the  material  covered  by  the  c( 
being  acquired.  Examples  of  t 
limitations  are — 

(i)  Means  of  exhibition  or 
transmission; 

(ii)  Time; 

(Hi)  Type  of  audience;  and 

(iv)  Geographical  location. ' 
indenmity  language  in  paragri 
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clause  at  anytime  until  three  years  after 
acceptance  of  all  items  (other  than 

technical  data  or  computer  software) 
under  the  contract  or  contract 
termination,  whichever  is  later.  The 
obligation  of  subcontractors  to  deliver 
such  technical  data  or  computer 
software  expires  three  years  after  the 
date  the  contractor  accepts  the  last  Item 
under  the  subcontract.  When  the  data 
and  computer  software  are  ordered,  the 
delivery  dates  shall  be  negotiated  and 
the  contractor  compensated  for 
converting  the  technical  data  or 
computer  software  into  the  prescribed 
form.  Compensation  to  the  contractor 
shall  not  include  the  cost  of  technical 
data  or  computer  software  which  the 
Government  has  already  paid  for. 

227.405-72    WarrarrtiM  of  tectmtoal  data. 

The  factors  contained  in  Subpart 
246.7.  Warranties,  shall  be  considered  in 
deciding  whether  to  include  warranties 
of  technical  data.  The  basic  technical 
data  warranty  clause  is  set  forth  in  the 
clause  at  252.246-7001.  There  are  two 
alternates  to  the  basic  clause.  The  basic 
clause  and  appropriate  alternate  should 
be  selected  in  accordance  with  Section 
248.708. 

227.405-73    Delivery  of  technical  data  to 
foreign  governments. 

When  the  Government  proposes  to 
make  technical  data  subject  to  limited 
rights  available  for  use  by  a  foreign 
government,  it  will,  to  the  maximum 
extent  practicable,  give  reasonable 
notice  to  the  contractor  or  subcontractor 
asserting  rights  in  the  technical  data. 
Any  release  shall  be  subject  to  a 
prohibition  against  farther  release,  use 
or  disclosure. 

227.405-74    Overseas  contracts  wttti 
foreign  sources. 

The  clause  at  252.227-7032,  Rights  iu 
Technical  Data  and  Computer  Software 
(Foreign),  should  be  used  in  solicitations 
and  contracts  with  foreign  sources  when 
the  Government  will  acquire  unlimited 
rights  in  all  deliverable  technical  data, 
and  computer  software.  However,  the 
clause  shall  not  be  used  in  contracts  for 
special  works  (see  section  227.405-76). 
contracts  for  existing  works  (see  section 
227.405-77).  or  contracts  for  Canadian 
purchases.  However,  the  clause  at 
252.227-7013.  Rights  in  Technical  Data 
and  Computer  Software,  shall  be  used 
whenever  the  rights  to  be  obtained  are 
those  which  would  be  obtained  if 
contracting  with  U.S.  firms.  Either  clause 
may  be  modified  to  meet  the  peculiar 
requirements  of  the  foreign  acquisition; 
provided,  it  is  consistent  with  sections 
227.402  and  227.403-77. 


227.406-75    Publication  tor  sale. 

Alternate  I  of  the  clause  at  252.227- 
7013.  Rights  in  Technical  Data  and 
Computer  Software,  may  be  used  in 
research  contracts  when  the  contracting 
officer  determines,  in  consultation  with 
counsel  that  public  dissemination  by 
the  contractor 

(a)  Would  be  in  the  interest  of  the 
Government; 

(b)  Would  be  facilitated  by  the 
Goyemment  relinquishing  its  right  to 
publish  the  work  for  sale,  or  to  have 
others  publish  the  work  for  sale  on 
behalf  cf  the  Government 

227.405-76    SpMlai  works. 

(a)  The  clause  at  252.227-7020,  Rights 
in  Data — Special  Works,  shall  be  used 
in  all  contracts  where  the  Government 
needs  ownership  and  control  of  the 
work  to  be  generated  under  the  contract. 
Examples  include: 

(1)  Production  of  audiovisual  works 
including  motion  pictures; 

(2]  Television  recordings  with  or 
without  accompanying  sound; 

(3)  Preparation  of  motion  picture 
scripts,  musical  compositions,  sound 
tracks,  translations,  adaptations,  and 
the  like; 

(4)  Histories  of  the  respective 
Departments  for  services  or  units 
thereof; 

(3)  Works  pertaining  to  recruiting, 
morale,  training,  or  career  guidance: 

(6]  Works  pertaining  to  the  instruction 
or  guidance  of  Government  officers  and 
employees  in  the  discharge  of  their 
official  duties;  and 

(/ )  Production  of  technical  reports  and 
studies. 

(b)  Contracts  for  audiovisual  works 
may  include  limitations  in  connection 
wi*h  music  licenses,  talent  releases,  and 
the  like  which  are  consistent  with  the 
pu.pose  for  which  the  works  are 
acquired. 

227.405-77    Contracts  for  acquisition  of 
•xisting  works. 

(a)  Acquisition  of  existing  works.  (1) 
The  clause  at  252.227-7021.  Rights  in 
Data — Existing  Works,  shall  be  used  in 
contracts  exclusively  for  the  acquisition 
of  existing  motion  pictures,  television 
recordings,  or  other  audiovisual  works. 
The  contract  may  contain  limitations 
consistent  with  the  purposes  for  which 
the  material  covered  by  the  contract  is 
being  acquired.  Examples  of  these 
limitations  are — 

(i)  Means  of  exhibition  or 
transmission; 

(ii)  Time; 

(iii)  Type  of  audience:  and 

(ivj  Geopvphical  location.  The 
indemnity  language  in  paragraph  (c)  of 


the  clause  may  be  modified  to  be 
consistent. 

(2)  In  contracts  whidi  call  tot  the 
mo(tification  of  existing  motion  pictures, 
television  records,  or  other  audiovisual 
works  through  editing,  translabon,  or 
addition  of  subject  matter,  the  clause  at 
252.227-7020,  RighU  in  Data— Special 
Works,  appropriately  modiHed.  shall  be 
used. 

(b)  Off-the-shelf  acquisition  of  books 
and  similar  items.  Unless  the  right  to 
reproduce  technical  data  is  an  objective 
of  the  contract,  no  contract  clause 
prescribed  in  this  part  need  be  included 
in  contracts  solely  to  acquire  data,  other 
than  motion  pictures,  which  exist  before 
the  start  of  the  acquisition  (such  as  the 
off-the-shelf  acquisitions  of  existing 
products). 

227.405-71    Arcttttect-engineer  and 
construction  contracts. 

(a)  General.  This  subsection  sets  forth 
policies  and  procedures,  pertaining  to 
data,  copyrights,  and  restricted  designs 
unique  to  the  acquisition  of  construction 
and  architect-engineer  services. 

(b)  Acquisition  and  use  of  plans, 
specifications,  and  drawings— {1) 
Architectural  Designs  and  Data  Clauses 
for  Architect-Engineer  or  Construction 
Contracts — (i)  Plans  and  Specifications 
and  As-Built  Drawings. 

(A)  Elxcept  as  provided  in  paragraph 
of  this  section  (a)(l)(ii).  use  the  clause  at 
232.227-7022.  Government  Rights 
(Unlimited),  in  solicitations  and 
contracts  for  architect-engineer  services 
and  for  construction  involving  architect- 
engineer  services. 

(B)  When  the  purpose  of  a  contract  for 
architect-engineer  services  or  for 
construction  involving  architect- 
engineer  services  is  to  obtain  a  unique 
architectural  design  of  a  building,  a 
monument,  or  construction  of  similar 
nature,  which  for  artistic,  aesthetic  or 
other  special  reasons  the  Government 
does  not  want  duplicated,  the 
Government  may  acquire  exclusive 
control  of  the  data  pertaining  to  design 
by  including  the  clause  at  252.227-7023. 
Drawings  and  Other  Data  to  Become 
Property  of  Government,  in  solicitations 
and  contracts. 

(ii)  Shop  Drawings  for  Construction. 
The  Government  shall  obtain  unlimited 
rights  in  shop  drawings  for  construction. 
In  solicitations  and  contracts  calling  for 
delivery  of  shop  drawings,  include  the 
clause  at  252.227-7033.  Rights  in  Shop 
Drawings. 

(c)  Contracts  for  construction  supplies 
and  research  and  development  woHi. 
The  provisions  and  clauses  required  by 
this  section  shall  not  be  used  when  the 
acquisition  is  limited  to  either — 

(1)  Construction  suiqilies  or  materials. 


(2)  Experimental,  developmental,  or 
research  work,  or  test  and  evaluation 
studies  of  structures,  equipment, 
processes,  or  materials  for  use  in 
construction;  or 

(3)  Both. 

(d)  Approval  of  restricted  designs. 
The  clause  at  252.227-7024,  Notice  and 
Approval  of  Restricted  [)esign8,  may  be 
included  in  architect-engineer  contracts 
to  permit  the  Government  to  make 
informed  decisions  concerning 
noncompetitive  aspects  of  the  design. 

227.406-7*    Small  Buainees  Innovative 
Research  Program  (SBIR  Program). 

(a)  Public  Law  97-219,  "Small 
Business  Innovation  Development  Act  of 
1982",  requires  the  Department  of 
Defense  to  establish  a  Small  Business 
Innovation  Research  Program  (SBIR 
Program).  Small  Business 
Administration  (SBA)  Policy  Directive 
No.  65-01  provides  guidance  on  the 
program. 

(b)(1)  Data  and  computer  software 
generated  under  an  SBIR  program 
contract  shall  not  be  disclosed  outside 
the  Government  for  two  years  after 
contract  completion,  except — 

(i)  When  necessary  for  program 
evaluation,  or 

(ii)  When  the  contractor  consents  in 
writing  to  additional  disclosure. 

(2)  Upon  expiration  of  the  period  of 
nondisclosure,  the  Government  shall 
have  a  nonexclusive,  worldv^de, 
royalty-free  license  in  technical  data 
and  computer  software  for  Government 
use. 

(c)  Copyrights  in  technical  data  and 
computer  software  generated  under  an 
SBIR  program  contract  shall,  when 
agreed  to  in  writing  by  the  contracting 
officer,  be  owned  by  the  contractor.  The 
Government  should  obtain  a  royalty- 
free  license  under  any  copyright.  Each 
publication  of  copyrighted  material 
should  contain  an  appropriate 
acknowledgement  and  disclaimer 
statement 

(d)  The  clause  at  252.227-7013.  Rights 
in  Technical  Data  and  Computer 
Software,  with  its  Alternate  II.  shall  be 
included  in  all  contracts  awarded  under 
the  SBIR  Program  which  require  delivery 
of  technical  data  or  computer  software. 

Subpart  227.6— Foreign  Ucente  and 
Technical  Assistance  Agreements 

227.670  Scope. 

This  subpart  prescribes  policy  with 
respect  to  foreign  license  and  technical 
assistance  agreements. 

227.671  GeneraL 

In  furtheraiice  of  the  Military 
Assistance  Program  or  for  other  national 
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defense  purposes,  the  Government  may 
undertake  to  develop  or  encourage  the 
development  of  foreign  additional 
sources  of  supply.  The  development  of 
such  sources  may  be  accomplished  by 
an  agreement,  often  called  a  foreign 
hcensing  agreement  or  technical 
assistance  agreement,  wherein  a 
domestic  concern,  referred  to  in  this 
subpart  as  a  "primary  source."  agrees  to 
furnish  to  a  foreign  concern  or 
government,  herein  referred  to  as  a 
"second  source;"  foreign  patent  rights; 
technical  assistance  in  the  form  of  data, 
know-how.  trained  personnel  of  the 
primary  source,  instruction  and 
guidance  of  the  personnel  of  the  second 
source,  jigs,  dies,  fixtures,  or  other 
manufacturing  aids,  or  such  other 
assistance,  information,  rights,  or 
licenses  as  are  needed  to  enable  the 
second  source  to  produce  particular 
supplies  or  perform  particular  services. 
Agreements  calling  for  one  or  more  of 
the  foregoing  may  be  entered  into 
between  the  primary  source  and  the 
Government,  a  foreign  government,  or  a 
foreign  concern.  The  consideration  for 
providing  such  foreign  license  and 
technical  assistance  may  be  in  the  form 
of  a  lump  sum  payment,  payments  for 
each  item  manufactured  by  the  second 
source,  an  agreement  to  exchange  data 
and  patent  rights  on  improvements 
.  made  to  the  article  or  service,  capital 
stock  transactions,  or  any  combination 
of  these.  The  primary  source's  bases  for 
computing  such  consideration  may 
include  actual  costs;  charges  for  the  use 
of  patents,  data,  or  know-how  reflecting 
the  primary  source's  investment  in 
developing  and  engineering  and 
production  techniques;  and  the  primary 
source's  "price"  for  setting  up  a  second 
source.  Such  agreements  often  refer  to 
the  compensation  to  be  paid  as  a  royalty 
or  license  fee  whether  or  not  patent 
rights  are  involved. 

227.672    Policy. 

It  is  Government  policy  not  to  pay  in 
connection  with  its  contracts,  and  not  to 
allow  to  be  paid  in  coruiBction  with 
ontracts  made  with  funds  derived 
through  the  Military  Assistance  Program 
or  otherwise  through  the  United  States 
Government,  charges  for  use  of  patents 
in  which  it  holds  a  royalty-free  hcense 
or  charges  for  data  which  it  has  a  right 
to  use  and  disclose  to  others,  or  which  is 
in  the  public  domain,  or  which  the 
Government  has  acquired  without 
restriction  upon  its  use  and  disclosure  to 
others.  This  policy  shall  be  applied  by 
the  Departments  in  negotiating  contract 
prices  for  foreign  license  technical 
assistance  contracts  (227.675)  or  supply 
contracts  with  second  sources  (227.674); 
and  in  commenting  on  such  agreements 


when  they  are  referred  to  the 
Department  of  Defense  by  the 
Department  of  State  pursuant  to  section 
414  of  the  Mutual  Security  Act  of  1954  as 
amended  (22  U.S.C.  1934)  and  the 
International  Traffic  in  Arms 
Regulations  (see  227.675). 

227.673    Foreign  license  and  technical 
assistance  agreements  between  the 
Government  and  domestic  concerns. 

(a)  Contracts  between  the 
Government  and  a  primary  source  to 
provide  technical  assistance  or  patent 
rights  to  a  second  source  for  the 
manufacture  of  supplies  or  performance 
of  services  shall,  to  the  extent 
practicable,  specify  the  rights  in  patents 
and  data  and  any  other  rights  to  be 
supplied  to  the  second  source.  Each 
contract  shall  provide,  in  cormection 
with  any  separate  agreement  between 
the  primary  source  and  the  second 
source  for  patent  rights  or  technical 
assistance  relating  to  the  articles  or 
services  involved  in  the  contract,  that— 

(1)  The  primary  source  and  his 
subcontractors  shall  not  make,  on 
account  of  any  purchases  by  the 
Government  or  by  others  with  funds 
derived  through  the  Military  Assistance 
Program  or  otherwise  through  the 
Government,  any  charge  to  the  second 
source  for  royalties  or  amortization  for 
patents  or  inventions  in  which  the 
Government  holds  a  royalty-free  hcense; 
or  data  which  the  Government  has  the 
right  to  possess,  use,  and  disclose  to 
others;  or  any  technical  assistance 
provided  to  the  second  source  for  which 
the  Government  has  paid  under  a 
contract  between  the  Government  and 
the  primary  source;  and 

(2)  The  separate  agreement  between 
the  primary  and  second  source  shall 
include  a  statement  referring  to  the 
contract  between  the  Government  and 
the  primary  source,  and  shall  conform  to 
the  requirements  of  the  International 
Traffic  in  Arms  Regulations  (see 
227.67&-1). 

(b)  The  following  factors,  among 
others,  shall  be  considered  in 
negotiating  the  price  to  be  paid  the 
primary  source  under  contracts  within 
(a)  of  this  section: 

(1)  The  actual  cost  of  providing  data, 
personnel,  manufacturing  aids,  samples, 
spare  parts,  and  the  like; 

(2)  The  extent  to  which  the 
Government  has  contributed  to  the 
development  of  the  supplies  or  services, 
and  to  the  methods  of  manufacture  or 
performance,  through  past  contracts  for 
research  and  development  or  for 
manufacture  of  the  supplies  or 
performance  of  the  services;  and 

(3)  The  Government's  patent  rights 
and  rights  in  data  relating  to  the 


supplies  or  services  and  to  the  methods 
of  manufacture  or  of  performance. 

227.674    Supply  contracto  between  the 
Government  and  a  foreign  government  or 
concern. 

In  negotiating  contract  prices  with  a 
second  source,  including  the 
redetermination  of  contract  prices,  or  in 
determining  the  allowabiUty  of  costs 
under  a  cost-reimbursement  contract 
with  a  second  source,  the  contracting 
officer: 

(a)  Shall  obtain  from  the  second 
source  a  detailed  statement  (see  FAR 
27.204-l(a)(2))  of  royalties,  license  fees, 
and  other  compensation  paid  or  to  be 
paid  to  a  primary  source  (or  any  of  his 
subcontractors)  for  patent  rights,  rights 
in  data,  and  other  technical  assistance 
provided  to  the  second  source,  including 
identification  and  description  of  such 
patents,  data,  and  technical  assistance; 
and 

(b)  Shall  not  accept  or  allow  charges 
which  in  effect  are — 

(1)  For  royalties  or  amortization  for 
patents  or  Inventions  in  which  the 
Government  holds  a  royalty-free  license; 
or 

(2)  For  data  which  the  Government 
has  a  right  to  possess,  use.  and  disclose 
to  others;  or 

(3)  For  any  technical  assistance 
provided  to  the  second  source  for  which 
the  Government  has  paid  under  a 
contract  between  the  Government  and  a 
primary  source. 

227.675    Foreign  license  and  technical 
assistance  agreements  between  a  domestic 
concern  and  a  foreign  government  or 
concern. 

227.675-1    International  Traffic  in  Arms 
Regulations. 

Pursuant  to  section  414  of  the  Mutual 
Security  Act  of  1954.  as  amended  (22 
U.S.C.  1934).  the  Department  of  State 
controls  the  exportation  of  data  relating 
to  articles  designated  in  the  United 
States  Munitions  List  as  arms, 
ammunition,  or  munitions  of  war.  (The 
Munitions  List  and  pertinent  procedures 
are  set  forth  in  the  International  Traffic 
in  Arms  Regulations.  22  CFR.  et  seq.) 
Before  authorizing  such  exportation,  the 
Department  of  State  generally  requests 
comments  from  the  Department  of 
Defense.  On  request  of  the  Office  of  the 
Assistant  Secretary  of  Defense 
(Intemat.onal  Security  Affairs),  each 
Department  shall  submit  comments 
thereon  as  the  basis  for  a  Department  of 
Defense  reply  to  the  Department  of 
State. 
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227.67S-2    Review  of  aoreemer 

(a)  In  reviewing  foreign  lice 
technical  assistance  agreemei 
between  primary  and  second 
the  Department  concerned  sh 
as  its  interests  are  involved,  I 
whether  the  agreement  meets 
requirements  of  sections  124.C 
the  International  Traffic  in  Ai 
RegiUations  or  in  what  respec 
deficient.  Paragraphs  (b)  throi 
this  subsection  provide  gener 
guidance. 

(b)  When  it  is  reasonably  a 
that  the  Government  will  pur( 
the  second  source  the  supplie 
services  involved  in  the  agree 
that  Mihtary  Assistance  Prog 
will  be  provided  for  the  procu 
the  supplies  or  services,  the  f( 
guidance  applies. 

(1)  If  the  agreement  specific 
reduction  in  charges  thereunc 
respect  to  purchases  by  or  foi 
Government  or  by  others  witl 
derived  through  the  Military  i 
Program  or  otherwise  through 
Government,  in  recognition  o: 
Government's  rights  in  patent 
the  Department  concerned  sh 
evaluate  the  amount  of  the  re 
determine  whether  it  is  fair  a: 
reasonable  in  the  circumstani 
indicating  its  approval. 

(2)  If  the  agreement  does  n( 
any  reduction  in  charges  or  o 
fails  to  give  recognition  to  the 
Government's  rights  in  the  pa 
data  involved,  approval  shall 
condidoned  upon  amendmen 
agreement  to  reflect  a  reducti 
evaluated  by  the  Department 
as  acceptable  to  the  Govemn 
charge  thereunder  with  respe 
purchases  made  by  or  for  the 
Government  or  by  others  witl 
derived  through  the  Military , 
Program  or  otherwise  througl 
Government,  in  accordance  v 
124.10  of  the  International  Tr 
Arms  Regulations. 

(3)  If  the  agreement  provid( 
charge  is  to  be  made  to  the  si 
source  for  data  or  patent  righ 
extent  of  the  Government's  ri 
Department  concerned  shall  i 
the  acceptability  of  the  provi 
indicating  its  approval 

(4)  If  time  or  circumstancei 
permit  the  evaluation  called  I 
(1),  (2),  or  (3)  of  this  subsecti( 
giddaiice  in  (c)  of  this  subsec 
be  followed. 

(c)  When  it  is  not  reasonal 
anticipated  that  the  Govemn 
purchase  from  the  second  soi 
supplies  or  services  involved 
agreement  oor  that  Military  i 
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supplies  or  services  and  to  the  methods 
of  manufacture  or  of  performance. 

227.674    Supply  contracts  between  the 
Government  and  a  foreign  government  or 
concern. 

In  negotiating  contract  prices  with  a 
second  source,  including  the 
redetermination  of  contract  prices,  or  in 
determining  the  allowabiUty  of  costs 
under  a  cost-reimbursement  contract 
with  a  second  source,  the  contracting 
officer: 

(a)  Shall  obtain  from  the  second 
source  a  detailed  statement  (see  FAR 
27.204-l(a)(2))  of  royalties,  license  fees, 
emd  other  compensation  paid  or  to  be 
paid  to  a  primary  source  (or  any  of  his 
subcontractors)  for  patent  rights,  rights 
in  data,  and  other  technical  assistance 
provided  to  the  second  source,  including 
identification  and  description  of  such 
patents,  data,  and  technical  assistance; 
and 

(b)  Shall  not  accept  or  allow  charges 
which  in  effect  are — 

(1)  For  royalties  or  amortization  for 
patents  or  inventions  in  which  the 
Government  holds  a  royalty-free  license; 
or 

(2)  For  data  which  the  Government 
has  a  right  to  possess,  use,  and  disclose 
to  others;  or 

(3)  For  any  technical  assistance 
provided  to  the  second  source  for  which 
the  Government  has  paid  under  a 
contract  between  the  Government  and  a 
primary  source. 

227.675    Foreign  license  and  technical 
assistance  agreements  between  s  domestic 
concern  and  a  foreign  government  or 
concern. 

227.675-1    International  Traffic  In  Arms 
Regulations. 

Pursuant  to  section  414  of  the  Mutual 
Security  Act  of  1954,  as  amended  (22 
U.S.C.  1934),  the  Department  of  Stale 
controls  the  exportation  of  data  relating 
to  articles  designated  in  the  United 
States  Munitions  List  as  arms, 
ammunition,  or  munitions  of  war.  (The 
Munitions  List  and  pertinent  procedures 
are  set  forth  in  the  International  Traffic 
in  Arms  Regulations,  22  CFR,  et  seq.) 
Before  authorizing  such  exportation,  the 
Department  of  State  generally  requests 
comments  from  the  Department  of 
Defense.  On  request  of  the  Office  of  the 
Assistant  Secretary  of  Defense 
(Intemat.onal  Security  Affairs),  each 
Department  shall  submit  comments 
thereon  as  the  basis  for  a  Department  of 
Defense  reply  to  the  Department  of 
State. 


227.67S-2    Review  of  agreements. 

(a)  In  reviewing  foreign  license  and 
technical  assistance  agreements 
between  primary  and  second  sources, 
the  Department  concerned  shall,  insofar 
as  its  interests  are  involved,  indicate 
whether  the  agreement  meets  the 
requirements  of  sections  124.07-124.10  of 
the  International  Traffic  in  Arms 
Regulations  or  in  what  respects  it  is 
deficient.  Paragraphs  (b)  through  (g)  of 
this  subsection  provide  general 
guidance. 

(b)  When  it  is  reasonably  anticipated 
that  the  Government  will  purchase  from 
the  second  source  the  supplies  or 
services  involved  in  the  agreement,  or 
that  Mihtary  Assistance  Program  funds 
will  be  provided  for  the  procurement  of 
the  supplies  or  services,  the  following 
guidance  applies. 

(1)  If  the  agreement  specifies  a 
reduction  in  charges  thereunder,  with 
respect  to  purchases  by  or  for  the 
Government  or  by  others  with  funds 
derived  through  the  Military  Assistance 
Program  or  otherwise  through  the 
Government,  in  recognition  of  the 
Government's  rights  in  patents  and  data, 
the  Department  concerned  shall 
evaluate  the  amount  of  the  reduction  to 
determine  whether  it  is  fair  and 
reasonable  in  the  circimistances,  before 
indicating  its  approval. 

(2)  If  the  agreement  does  not  specify 
any  reduction  in  charges  or  otherwise 
fails  to  give  recognition  to  the 
Government's  rights  in  the  patents  or 
data  involved,  approval  shall  be 
conditioned  upon  amendment  of  the 
agreement  to  reflect  a  reduction, 
evaluated  by  the  Department  concerned 
as  acceptable  to  the  Government,  in  any 
charge  thereunder  with  respect  to 
purchases  made  by  or  for  the 
Government  or  by  others  with  funds 
derived  through  the  Military  Assistance 
Program  or  otherwise  through  the 
Government,  in  accordance  with  Section 
124.10  of  the  International  Traffic  in 
Arms  Regulations. 

(3)  If  the  agreement  provides  that  no 
charge  is  to  be  made  to  the  second 
source  for  data  or  patent  rights  to  the 
extent  of  the  Government's  rights,  the 
Department  concerned  shall  evaluate 
the  acceptabiUty  of  the  provision  before 
indicating  its  approval. 

(4)  If  time  or  circumstances  do  not 
permit  the  evaluation  called  for  in  (b) 
(1),  (2),  or  (3)  of  this  subsection,  the 
giddance  in(c)  of  this  subsection  shall 
be  followed. 

(c)  When  it  is  not  reasonably 
anticipated  that  the  Government  will 
purchase  from  the  second  source  the 
suppiiM  or  services  involved  in  the 
agreement  nor  that  Military  Assistance 


Program  funds  will  be  provided  for  the 
purchase  of  the  supplies  or  services, 
then  the  following  guidance  applies. 

(1)  If  the  agreement  provides  for 
charges  to  the  second  source  for  data  or 
patent  rights,  it  may  suffice  to  fulfill  the 
requirements  of  Section  124.10  insofar  as 
the  Department  of  Defense  is  concerned 
if: 

(i)  The  agreement  requires  the  second 
source  to  advise  the  primary  source 
when  he  has  knowledge  of  any  purchase 
made  or  to  be  made  from  him  by  or  for 
the  Government  or  by  others  with  funds 
derived  through  the  Military  Assistance 
Program  or  otherwise  through  the 
Government; 

(ii)  The  primary  source  separately 
agrees  with  the  Government  that  upon 
such  advice  to  him  from  the  second 
source  or  from  the  Government  or 
otherwise  as  to  any  such  a  purchase  or 
prospective  piut:ha8e,  he  will  negotiate 
with  the  Department  concerned  an 
appropriate  reduction  in  his  charges  to 
the  second  source  in  recognition  of  any 
Government  rights  in  patents  or  data; 
and 

(iii)  The  agreement  between  the 
primary  and  second  sources  further 
provides  that  in  the  event  of  any  such 
purchase  and  resulting  reduction  in 
charges,  the  second  source  shall  pass  on 
this  reduction  to  the  Government  by 
giving  the  Government  a  corresponding 
reduction  in  the  purchase  price  of  the 
article  or  service. 

(2)  If  the  agreement  provides  that  no 
charge  is  to  be  made  to  the  second 
source  for  data  or  patent  rights  to  the 
extent  to  which  the  Government  has 
rights,  the  Department  concerned  shall: 

(i)  Evaluate  the  acceptability  oT  the 
provision  before  indicating  its  approval: 
or 

(ii)  Explicitly  condition  its  approval  on 
the  right  to  evaluate  the  acceptability  ot 
the  provision  at  a  later  time. 

(d)  When  there  is  a  technical 
assistance  agreement  between  the 
primary  source  and  the  Government 
related  to  the  agreement  between  the 
primary  and  second  sources  that  is 
under  review,  the  latter  agreement  shall 
reflect  the  arrangements  contemplated 
with  respect  thereto  by  the 
Government's  technical  assistance 
agreement  vrith  the  primary  source. 

(e)  Every  agreement  shall  provide  that 
any  license  rights  transferred  under  the 
agreement  are  subject  to  existing  rights 
of  die  Government 

(f)  In  connection  with  every 
agreement  referred  to  in  (b)  of  this 
section,  a  request  shall  be  made  to  the 
primary  source — 

(1)  To  identify  the  patents,  data,  and 
other  technical  assistance  to  be 
provided  to  the  second  source  by  the 


primary  source  or  any  of  his 
subcontractors, 

(2)  To  identify  any  such  patents  and 
data  in  which,  to  the  knowledge  of  the 
primary  source,  the  Government  may 
have  rights,  and 

(3)  To  segregate  the  charges  made  to 
the  second  source  for  each  such 
category  or  item  of  patents,  data,  and 
other  technical  assistance. 

Reviewing  personnel  shall  verify  this 
information  or,  where  the  primary 
source  does  not  furnish  it.  obtain  such 
information  from  Governmental  sources 
80  far  as  practicable. 

(g)  The  Department  concerned  shall 
make  it  clear  that  its  approval  of  any 
agreement  does  not  necessarily 
recognize  the  propriety  of  the  charges  or 
the  amounts  thereof,  or  constitute 
approval  of  any  of  the  business 
arrangements  in  the  agreement  unless 
the  Department  expressly  intends  by  its 
approval  to  commit  itself  to  the  fairness 
and  reasonableness  of  a  particular 
charge  or  charges.  In  any  event  a 
disclcumer  should  be  made  to  charges  or 
business  terms  not  affecting  any 
purchase  made  by  or  for  the 
Government  or  by  others  with  funds 
derived  through  the  Military  Assistance 
Program  or  otiiierwise  through  the 
Government 

Subpart  227.70— (nfringement  Claims, 
UcMwas,  and  Aaalgnmanta 

227.7000  Scope. 

This  subpart  prescribes  policy, 
procedures,  and  instructions  for  use  of 
clauses  with  respect  to  processing 
licenses,  assignments,  ajid  infringement 
claims. 

227.7001  Polcy. 

Whenever  a  claim  of  infringement  of 
privately  owned  rights  in  patented 
inventions  or  copyrighted  works  is 
asserted  against  any  Department  or 
Agency  of  the  Department  of  Defense, 
all  necessary  steps  shall  be  taken  to 
investigate,  and  to  settle 
administratively,  deny,  or  otherwise 
dispose  of  such  claim  prior  to  suit 
against  the  United  States.  This  subpart 
227.70  does  not  apply  to  licenses  or 
assignments  acquired  by  the 
Department  of  Defense  under  the  Patent 
Rights  clauses. 

227.7002  Statiitae  pertaining  to 
administrative  claims  of  intringemenl 

Statutes  pertaining  to  administrative 
claims  "^f  infringement  In  the 
Department  of  Defense  include  the 
following:  the  Foreign  Assistance  Act  of 
1961.  22  U.S.C.  2356  (formerly  the  Mutual 
Security  Acts  of  1961  and  1964);  die 
Invention  Secrecy  Act  35  U.S.C  181- 
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188;  10  U.S.C.  2386:  28  U.S.C.  1498;  and 
35  U.S.C.  286. 

227.7003  Claims  for  copyright 
Infringement 

The  procedures  set  forth  herein  will 
be  followed,  where  applicable,  in 
copyright  infringement  claims. 

227.7004  Requirements  for  filing  an 
administrative  ciai.-n  for  patent 
infringement 

(a)  A  patent  infringement  claim  for 
compensation,  asserted  against  the 
United  States  under  any  of  the 
applicable  statutes  cited  in  227.7002. 
must  be  actually  communicated  to  and 
received  by  a  Department,  agency, 
organization,  office,  or  field 
establishment  within  the  Department  of 
Defense.  Claims  must  be  in  writing  and 
should  include  the  following: 

(1)  An  allegation  of  infringement; 

(2)  A  request  for  compensation,  either 
expressed  or  implied: 

(3)  A  citation  of  the  patent  or  patents 
alleged  to  be  infringed; 

(4)  A  sufficient  designation  of  the 
alleged  infringing  item  or  process  to 
permit  identification,  giving  the  military 
or  commercial  designation,  if  known,  to 
the  claimant; 

(5)  A  designation  of  at  least  one  claim 
of  each  patent  alleged  to  be  infringed;  or 

(6)  As  an  alternative  to  (a)  (4)  and  (5) 
of  this  section,  a  certification  that  the 
claimant  has  made  a  bona  fide  attempt 
to  determine  the  item  or  process  which 
is  alleged  to  infringe,  but  was  unable  to 
do  so,  giving  reasons,  and  stating  a 
reasonable  basis  for  his  belief  that  his 
patent  or  patents  are  being  infringed. 

(b)  In  addition  to  the  information 
listed  in  (a)  of  this  section,  the  following 
material  and  information  is  generally 
necessary  in  the  course  of  processing  a 
claim  of  patent  infringement.  Claimants 
are  encouraged  to  furnish  this 
information  at  the  time  of  filing  a  claim 
to  permit  the  most  expeditious 
processing  and  settlement  of  the  claim. 

(1)  A  copy  of  the  asserted  patent(8] 
and  identification  of  all  claims  of  the 
patent  alleged  to  be  infringed. 

(2)  Identification  of  all  procurements 
known  to  claimant  which  involve  the 
alleged  infringing  item  or  process, 
including  the  identity  of  the  vendor  or 
contractor  and  the  Government 
procuring  activity. 

(3)  A  detailed  identification  of  the 
accused  article  or  process,  particularly 
where  the  article  or  process  relates  to  a 
component  or  subcomponent  of  the  item 
procured,  an  element  by  element 
comparison  of  the  representative  claims 
with  the  accused  article  or  process.  If 
available,  this  identification  should 
include  documentation  and  drawings  to 


illustrate  the  accused  article  or  process 
in  suitable  detail  to  enable  verification 
of  the  infringement  comparison. 

(4)  Names  and  addresses  of  all  past 
and  present  licenses  under  the  patent(8). 
and  copies  of  all  license  agreements  and 
releases  involving  the  patent(s). 

(5)  A  brief  description  of  all  litigation 
in  which  the  patent{s)  has  been  or  is 
now  involved,  and  the  present  status 
thereof. 

(6)  A  hst  of  all  persons  to  whom 
notices  of  infringement  have  been  sent, 
including  all  departments  and  agencies 
of  the  Government,  and  a  statement  of 
the  ultimate  disposition  of  each. 

(7)  A  description  of  Government 
employment  or  mihtary  service,  if  any. 
by  the  inventor  and/or  patent  owner. 

(8)  A  hst  of  all  Government  contracts 
under  which  the  inventor,  patent  owner, 
or  anyone  in  privity  with  him  performed 
work  relating  to  the  patented  subject 
matter. 

(9)  Evidence  of  title  to  the  patent(s) 
alleged  to  be  infringed  or  other  right  to 
make  the  claim. 

(10)  A  copy  of  the  Patent  Office  file  of 
each  patent  if  available  to  claimant. 

(11)  Pertinent  prior  art  known  to 
claimant,  not  contained  in  the  Patent 
Office  file,  particularly  pubhcations  and 
foreign  art. 

In  addition  in  the  foregoing,  if  claimant 
can  provide  a  statement  that  the 
investigation  may  be  limited  to  the 
specifically  identified  accused  articles 
or  processes,  or  to  a  specific 
procurement,  it  may  materially  expedite 
determination  of  the  claim. 

(c)  Any  Department  receiving  an 
allegation  of  patent  infringement  which 
meets  the  requirements  of  this 
paragraph  shall  acknowledge  the  same 
and  supply  the  other  Departments  which 
may  have  an  interest  therein  with  a 
copy  of  such  communication  and  the 
acknowledgement  thereof 

(1)  For  the  Department  of  the  Army- 
Chief,  Patents,  Copyrights,  and 
Trademarks  Division.  U.S.  Army  Legal 
Services  Agency; 

(2)  For  the  Department  of  the  Navy— 
The  Patent  Counsel  for  Navy,  Office  of 
Naval  Research; 

(3)  For  the  Department  of  the  Air 
Force— Chief,  Patents  Division.  Office  of 
The  Judge  Advocate  General; 

(4)  For  the  Defense  Logistics  Agency— 
The  Office  of  Counsel;  for  the  National 
Security  Agency,  the  General  Counsel; 

(5)  For  the  Defense  Communications 
Agency— the  Counsel; 

(6)  For  the  Defense  Nuclear  Agency— 
The  General  Counsel;  and 

(7)  For  the  Defense  Mapping  Agency 

The  Counsel. 

(d)  If  a  communication  alleging  patent 
infringement  is  received  whidi  does  not 


meet  the  requirements  set  forth  in 
paragraph  (c)  cf  this  section,  the  sender 
shall  be  advised  in  writing — 

(1)  That  his  claim  for  infringement  has 
not  been  satisfactorily  presented,  and 

(2)  Of  the  elements  considered 
necessary  to  establish  a  claim. 

(e)  A  communication  making  a  proffer 
of  a  license  in  which  no  infringement  is 
alleged  shall  not  be  considered  as  a 
claim  for  infringement. 

227.7005    Indirect  notice  of  patent 
Infringement  claims. 

(a)  A  communication  by  a  patent 
owner  to  a  Department  of  Defense 
contractor  alleging  that  the  contractor 
has  committed  acts  of  infringement  in 
performance  of  a  Government  contract 
shall  not  be  considered  a  claim  within 
the  meaning  of  227.7004  until  it  meets 
the  requirements  specified  therein. 

(b)  Any  Department  receiving  an 
allegation  of  patent  infringement  which 
meets  the  requirements  of  227.7004  shall 
acknowledge  the  same  and  supply  the 
other  Departments  (see  227.7004(c)) 
which  may  have  an  interest  therein  with 
a  copy  of  such  communication  and  the 
acknowledgement  thereof. 

(c)  If  a  communication  covering  an 
infringement  claim  or  notice  which  does 
not  meet  the  requirements  of  227.7004(a) 
is  received  from  a  contractor,  the  patent 
owner  shall  be  advised  in  writing  as 
covered  by  the  instructions  of 
227.7004(d). 

227.7006    Investigation  and  administrative 
disposition  of  claims. 

An  investigation  and  administrative 
determination  (denial  or  settlement)  of 
each  claim  shall  be  made  in  accordance 
with  instructions  and  procedures 
established  by  each  Department,  subject 
to  the  following: 

(a)  When  the  procurement 
responsibility  for  the  alleged  infringing 
item  or  process  is  assigned  to  a  single 
Department  or  only  one  Department  is 
the  purchaser  of  the  alleged  infringing 
item  or  process,  and  the  funds  of  that 
Department  only  are  to  be  charged  in 
the  settlement  of  the  claim,  that 
Department  shall  have  the  sole 
responsibility  for  the  investigation  and 
administrative  determination  of  the 
claim  and  for  the  execution  of  any 
agreement  in  settlement  of  the  claim. 
Where,  however,  funds  of  another 
Department  are  to  be  charged,  in  whole 
or  in  part,  the  approval  of  such 
Department  shall  be  obtained  as 
required  by  208.7002.  Any  agreement  in 
settlement  of  the  claim,  approved 
pursuant  to  208.7002  shtll  be  executed 
by  each  of  the  Departments  concerned. 


(b)  When  two  or  more  Depar 
are  the  respective  purchasers  o 
infringing  items  or  processes  ai 
funds  of  those  Departments  are 
charged  in  the  settlement  of  thi 
the  investigation  and  administi 
determination  shall  be  the  resp 
of  the  Department  having  the 
predominant  fmancial  interest 
claim  or  of  the  Department  or 
Departments  as  jointly  agreed  i 
the  Departments  concerned.  Th 
Department  responsible  for  nej 
shall,  throughout  the  negotiatio 
coordinate  with  the  other  Depa 
concerned  and  keep  them  advii 
status  of  the  negotiation.  Any  e 
in  the  settlement  of  the  claim  si 
executed  by  each  Department 
concerned   1 1 

227.7007    NotHtcaUon  and  discio 
lalmaift*. 

When  a  claim  is  denied  the 
Department  responsible  for  the 
administrative  determination  o 
claim  shall  so  notify  the  claims 
authorized  representative  and  ] 
the  claimant  a  reasonable  ratio 
the  basis  for  denying  the  claim. 
Disclosure  of  information  or  th( 
idtionale  referred  to  above  sha 
subject  to  applicable  statutes, 
regidations,  and  directives  pert 
security,  access  to  official  recoi 
the  rights  of  others. 

227.7009    S«tti«(n«nt  of  Indemnll 
claims. 

Settlement  of  claims  involvin 
payment  for  past  infringement  i 
be  made  without  the  consent  oi 
equitable  contribution  by,  each 
indemnifying  contractor  involv 
such  settlement  is  determined  t 
the  best  interests  of  the  Govern 
is  coordinated  with  the  Departi 
Justice  with  a  view  to  preservir 
rights  of  the  Government  again 
contractors  involved  If  consen 
equitable  contribution  by  the 
contractors  are  obtained,  the  sc 
need  not  be  coordinated  with  tl 
Department  of  Justice. 

227.7009    Patent  releases,  Hcen* 
■gresments,  and  assignmsnts. 

This  section  contains  clauses 
in  patent  release  and  settlemen 
agreements,  license  agreement! 
assignments,  executed  by  the 
Government,  under  which  the 
Government  acquires  rights.  Mi 
modifications  of  language  (e.g.. 
pluralization  of  "Secretary"  or 
"Contracting  Officer")  in  multi- 
departmental  agreements  may  1 
if  necessary. 
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meet  the  requirements  set  forth  in 
paragraph  (c)  of  this  section,  the  sender 
shall  be  advised  in  writing — 

(1)  That  his  claim  for  infringement  has 
not  been  satisfactorily  presented,  and 

(2)  Of  the  elements  considered 
necessary  to  establish  a  claim. 

(e)  A  communication  making  a  proffer 
of  a  license  in  which  no  infringement  is 
alleged  shall  not  be  considered  as  a 
claim  for  infringement. 

227.7005    Indirect  notice  of  patent 
infringement  claims. 

(a)  A  communication  by  a  patent 
owner  to  a  Department  of  Defense 
contractor  alleging  that  the  contractor 
has  committed  acts  of  infringement  in 
performance  of  a  Government  contract 
shall  not  be  considered  a  claim  within 
the  meaning  of  227.7004  until  it  meets 
the  requirements  specified  therein. 

(b)  Any  Department  receiving  an 
allegation  of  patent  infringement  which 
meets  the  requirements  of  227.7004  shall 
acknowledge  the  same  and  supply  the 
other  Departments  (see  227.7004(c)) 
which  may  have  an  interest  therein  with 
a  copy  of  such  communication  and  the 
acknowledgement  thereof. 

(c)  If  a  communication  covering  an 
infringement  claim  or  notice  which  does 
not  meet  the  requirements  of  227.70G4(a) 
is  received  from  a  contractor,  the  patent 
owner  shall  be  advised  in  writing  as 
covered  by  the  instructions  of 
227.7004(d). 

227.7006    Investigation  and  administrative 
disposition  of  claims. 

An  investigation  and  administrative 
determination  (denial  or  settlement)  of 
each  claim  shall  be  made  in  accordance 
with  instructions  and  procedures 
established  by  each  Department,  subject 
to  the  following: 

(a)  When  the  procurement 
responsibility  for  the  alleged  infringing 
item  or  process  is  assigned  to  a  single 
Department  or  only  one  Department  is 
the  purchaser  of  the  alleged  infringing 
item  or  process,  and  the  funds  of  that 
Department  only  are  to  be  charged  in 
the  settlement  of  the  claim,  that 
Department  shall  have  the  sole 
responsibility  for  the  investigation  and 
administrative  determination  of  the 
claim  and  for  the  execution  of  any 
agreement  in  settlement  of  the  claim. 
Where,  however,  funds  of  another 
Department  are  to  be  charged,  in  whole 
or  in  part,  the  approval  of  such 
Department  shall  be  obtained  as 
required  by  208.7002.  Any  agreement  in 
settlement  of  the  claim,  approved 
pursuant  to  208.7002  shall  be  executed 
by  each  of  the  Departments  concerned. 


(b)  When  two  or  more  Departments 
are  the  respective  purchasers  of  alleged 
infringing  items  or  processes  and  the 
funds  of  those  Departments  are  to  be 
charged  In  the  settlement  of  the  claim, 
the  investigation  and  administrative 
determination  shall  be  the  responsibility 
of  the  Department  haviitg  the 
predominant  financial  interest  in  the 
claim  or  of  the  Department  or 
Departments  as  jointly  agreed  upon  by 
the  Departments  concerned.  The 
Department  responsible  for  negotiation 
shall  throughout  the  negotiation, 
coordinate  with  the  other  Departments 
concerned  and  keep  them  advised  of  the 
status  of  the  negotiation.  Any  agreement 
in  the  settlement  of  the  claim  shall  be 
executed  by  each  Department 
concerned. 

227.7007    Notificatien  and  disclosure  to 
lalmants. 

When  a  claim  is  denied  the 
Department  responsible  for  the 
administrative  determination  of  the 
claim  shall  so  notify  the  claimant  or  his 
authorized  representative  and  provide 
the  claimant  a  reasonaUe  rationale  of 
the  basis  for  denying  the  claim. 
Disclosure  of  information  or  the 
idtionale  referred  to  above  shall  be 
subject  to  applicable  statutes, 
regulations,  and  directives  pertaining  to 
security,  access  to  official  records,  and 
the  rights  of  others. 


227.7008  Setttement ollndemnlfied 
claims.  ji 

Settlement  of  claims  Involving 
payment  for  past  infringement  shall  not 
be  made  without  the  consent  of,  and 
equitable  contribution  by,  each 
indemnifying  contractor  involved,  unless 
such  settlement  is  determined  to  be  in 
the  best  interests  of  the  Government  and 
is  coordinated  with  the  Department  of 
Justice  with  a  view  to  preserving  any 
rights  of  the  Government  against  the 
contractors  involved.  If  consent  of  and 
equitable  contribution  by  the 
contractors  are  obtained,  the  settlement 
need  not  be  coordinated  with  the 
Department  of  Justice. 

227.7009  Patent  releases,  Ncense 
agreements,  and  assignments. 

This  section  contains  clauses  for  use 
in  patent  release  and  settlement 
agreements,  license  agreements,  and 
assignments,  executed  by  the 
Government,  under  which  the 
Government  acquires  rights.  Minor 
modifications  of  language  (e.g., 
pluralization  of  "Secretary"  or 
"Contracting  Officer")  in  multi- 
departmental  agreements  may  be  made 
if  necessary. 


227.7009-1    Required  ctau— «. 

(a)  Officials  Not  To  Benefit.  Insert  the 
clause  at  FAR  52.203-1. 

(b)  Covenant  Against  Contingent 
Fees.  Insert  the  clause  at  FAR  52.203-5. 

(c)  Gratuities.  Insert  the  clause  at  FAR 
52.203-3. 

(d)  Assignment  of  Claims.  Insert  the 
clause  at  FAR  52.232-23. 

(e)  Disputes.  Pursuant  to  FAR  33.014, 
insert  the  clause  at  FAR  52.233-1. 

(f)  Non-EstoppeL  Insert  the  clause  at 
252.227-7000. 

227.7009-2    Clauses  to  be  used  wtien 
spplicable. 

(a)  Release  of  past  infringement.  The 
clause  at  252.227-7001.  Release  of  Past 
Infringement,  is  an  example  which  may 
be  modified  or  omitted  as  appropriate 
for  particular  circumstances,  but  only 
upon  the  advice  of  cognizant  patent  or 
legal  counsel.  (See  footnotes  at  end  of 
clause.) 

(b)  Readjustment  of  payments.  The 
clause  at  252.227-7002.  Readjustment  of 
Payments,  shall  be  inserted  in  contracts 
providing  for  payment  of  a  running 
royalty. 

(c)  Termination.  The  clause  at 
252.227-7003.  Termination,  is  an 
example  for  use  in  contracts  providing 
for  the  payment  of  a  running  royalty. 
This  clause  may  be  modified  or  omitted 
as  appropriate  for  particular 
circumstances,  but  only  upon  the  advice 
of  cognizant  patent  or  legal  counsel  (see 
227.7004(c)). 

227.7009-3    Additional  clauses— contrscU 
eicept  running  royalty  contracts. 

The  following  clauses  are  examples 
for  use  in  patent  release  and  settlement 
agreements,  and  license  agreements  not 
providing  for  payment  by  the 
Government  of  a  running  royalty. 

(a)  License  Grant  Insert  the  clause  at 
252.227-7004. 

(b)  License  Term.  Insert  one  of  the 
clauses  at  252.227-7005  Alternate  I  or 
Alternate  II.  as  appropriate. 

227.7009-4    Additional  Clauses— contracts 
providing  for  payment  of  a  running  royalty. 

The  clauses  set  forth  below  are 
examples  which  may  be  used  in  patent 
release  and  settlement  agreements,  and 
license  agreements,  when  it  is  desired  to 
cover  the  subject  matter  thereof  and  the 
contract  provides  for  payment  of  a 
running  royalty. 

(a)  License  grant — running  royalty. 
No  Department  shall  be  obligated  to  pay 
royalties  unless  the  contract  is  signed  on 
behalf  of  such  Department.  Accordingly, 
the  License  Grant  clause  at  252.227- 
7006  should  be  limited  to  the  practice  of 
the  invention  by  or  for  the  signatory 
Department  or  Departments. 


(b)  License  term — running  royalty. 
The  clause  at  252.227-7007  is  a  sample 
form  for  expressing  the  license  term. 

(c)  Computation  of  royalties.  The 
clause  at  252.227-7006  providing  for  the 
computation  of  royalties,  may  be  of 
varying  scope  depending  upon  the 
nature  of  the  royalty  bearing  article,  the 
volume  of  pnxmrement  and  the  type  of 
contract  pursuant  to  which  the 
procurement  is  to  be  accomplished. 

(d)  Reporting  and  payment  of 
royalties.  (1)  The  contract  should 
contain  a  provision  specifying  the  office 
designated  within  the  specific 
Department  involved  to  make  any 
necessary  reports  to  the  contractor  of 
the  extent  of  use  of  the  licensed  subject 
matter  by  the  entire  Department,  and 
such  office  shall  be  charged  with  the 
responsibility  of  obtaining  from  all 
procuring  offices  of  that  Department  the 
information  necessary  to  make  the 
required  reports  and  corresponding 
vouchers  necessary  to  make  the 
required  payments.  The  clause  at 
252.227-7009  is  a  sample  for  expressing 
reporting  and  payment  of  royalties 
requirements. 

(2)  Where  more  than  one  Department 
or  Government  Agency  is  hcensed  and 
there  is  a  ceiling  on  the  royalties 
payable  in  any  reporting  period,  the 
licensing  Departments  or  Agencies  shall 
coordinate  with  respect  to  the  pro  rata 
share  of  royalties  to  be  paid  by  each. 

(e)  License  to  other  government 
agencies.  When  it  is  intended  that  a 
license  on  the  same  terms  and 
conditions  be  available  to  other 
departments  and  agencies  of  the 
Government  the  clause  at  252.227-7010 
is  an  example  which  may  be  used. 

227.7010  Assignments. 

(a)  The  clause  at  252.227-7011  is  an 
example  which  may  be  used  in  contracts 
of  assignment  of  patent  rights  to  the 
Government. 

(b)  To  facilitate  proof  of  contracts  of 
assignments,  the  acknowledgement  of 
the  contractor  should  be  executed 
before  a  notary  public  or  other  officer 
authorized  to  administer  oaths  (35 
U.S.C.  261). 

227.7011  Procurement  of  rights  In 
Inventions,  patents,  and  copyrights. 

Even  though  no  infringement  has 
occurred  or  been  alleged,  it  is  the  policy 
of  the  Department  of  Defense  to  procure 
rights  under  patents,  patent  applica- 
tions, and  copyrights  whenever  it  is  in 
the  Government's  interest  to  do  so  and 
the  desired  rights  can  be  obtained  at  a 
fair  price.  The  required  and  suggested 
clauses  at  252.227-7004  and  252.227-7010 
shall  be  required  and  suggested  clauses. 
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respectively,  lor  license  agreements  and 
assignments  made  under  this  paragraph. 
The  instructions  at  227J00&-3  and 
227.7010  concerning  the  applicability 
and  use  of  those  clauses  shall  be 
followed  insofar  as  they  are  pertinent. 

227.7012  Contract  fonviat 

The  format  at  252.227-7012 
appropriately  modified  where 
necessary,  may  be  used  for  contracts  of 
release,  license,  or  assignment. 

227.7013  Recordation. 

Executive  Order  Na  9424  of  18 
February  1944  requires  all  executive 
Departments  and  agencies  of  the 
Government  to  forward  through 
appropriate  channels  to  the 
Commissioner  of  Patents  and 
Trademarks,  for  recording,  all 
Government  interests  in  patents  or 
applications  for  patents. 

PART  22»-BONOS  AND  INSURANCE 

Sec. 

Sulipart  220. 1— Bonds 

228.102    Performance  and  payment  bonda  for 

construction  contracts. 
22ai02-l    General. 
228.105    Other  types  of  bonds. 
228.170    SoKcitation  provision. 

SubfMrt  228.3— Insurance 

228.304  Risk -pooling  arrangement. 

228.305  Overseas  workers'  compensation 
and  war-hazard  insurance. 

228.307    Insurance  under  cost-reimbursement 
contracts. 

228.307-1    Group  insurance  plans. 

22a31l  Solicitation  provision  and  contract 
clause  on  liability  insurance  under  cost- 
reimbursement  contracts. 

228.311-1    Solicitation  provision. 

228.311-2    Contract  clause. 

228.370    Contract  clauses. 
Autkoiity.  5  U.S.C  301, 10  U5.C  2202.  DoD 

Directive  5000.35^  FAR  subpart  1  J. 


payment  bonda 


Subpart  228.1— Bonds 

i228.t02    Performance  and 
for  constructton  contracts 

228.102-1    GwwraL 

(a)  The  requirement  for  performance 
and  payment  bonds  is  waived  for  cost- 
reimbursement  contracts.  However,  for 
cost  type  contracts  with  fixed-price 
construction  subcontracts  over  $25,000. 
require  the  prime  contractor  to  obtain 
from  each  of  its  construction 
subcontractors — 

(i)  A  payment  bond  in  favor  of  the 
prime  contractor  sufficient  to  pay  labor 
and  material  costs;  and 

(ii)  A  performance  bond  in  an  equal 
amount  if  available  at  no  additional 
cost 


228.105    OtlMT  types  of  bondai 

Fidelity  and  forgery  bonds  generally 
are  not  required  but  may  be  used 
when — 

(1)  Necessary  for  the  protection  of  the 
Govermnent  or  the  contractor;  or 

(2)  The  investigative  and  claims 
services  of  a  surety  company  are 
desired. 

228.170    SoncHation  provfston. 

When  a  requirement  for  a 
performance  bond  or  other  security  is 
included  in  a  solicitation  for 
dismantling,  demohtion.  or  removal  of 
improvements  (see  FAR  37.300),  nse  the 
provision  at  252.228-7004,  Bonds  or 
Other  Security.  Set  a  period  of  time 
(normally  ten  days)  for  return  of 
executed  bonds. 

Subpart  228.3— insurance 

228.304    Rtsk-pooRng  arrangements. 

The  DoD  has  established  the  National 
Defense  Projects  Rating  Plan,  also 
known  as  the  Special  Casualty 
Insurance  Rating  Plan,  as  a  risk-pooling 
arrangement  to  minimize  the  cost  to  the 
Government  of  purchasing  the  liability 
insurance  Ksted  in  FAR  28.307-2.  Use 
the  plan  in  accordance  with  the 
following  guidelines  when  it  provides 
the  necessary  coverage  more 
advantageously  than  commercially 
available  coverage. 
(1)  The  plan — 

(i)  Is  Implemented  by  attaching  an 
endorsement  to  standard  insurance 
policy  forms  for  workers'  compensation, 
employer's  liability,  comprehensive 
general,  and  automobile  liability.  The 
endorsement  states  that  the  instant 
policy  is  subject  to  the  National  Defense 
Projects  Rating  Plan. 

(ii)  Applies  to  eligible  Defense 
projects  of  one  or  more  departments/ 
agencies.  For  purposes  of  this  section,  a 
Defense  project  is  any  eligible  contract 
or  group  of  contracts  with  the  same 
contractor. 

(A)  A  Defense  project  is  eligible 
when — 

[1)  EHgible  contracts  represent,  at  the 
inception  of  the  plan,  at  least  90  percent 
of  the  payroll  for  the  total  operaticKia  at 
project  locations;  and 

[2]  The  annual  insurance  premium  is 
estimated  to  be  at  least  $10,00a 

(B)  A  contract  is  eligible  when  it  is — 

[1)  Either  domestic  or  foreign; 
[2]  Cost-reimbursement  type;  or 

[3]  Fixed  price  with  redetermination 
provisions. 

(2)  Under  construction  contracts, 
include  construction  subcontractors  in 
the  prime  contractor's  plan  only  when 
subcontractor  operations  are  at  the 
project  site,  and  the  subcontract 


provides  tiiat  the  prime  contractor  will 
furnish  insurance. 

(3)  Use  the  agreement  In  Table  2»-l, 
Insurance  Rating  Plan  Agreement,  when 
the  Government  assumes  contractor 
premium  pajrments  upon  contract 
termination  or  completi(Hi. 

(4)  The  Federal  Tort  Claims  Act 
provides  protection  for  Government 
employees  while  driving  Govenmiettt- 
owned  vehicles  in  the  performance  of 
their  assigned  duties.  Include  the 
endorsement  in  Table  28-2,  Automobile 
Insurance  Policy  Endorsement,  in 
automobile  liability  insurance  policies 
provided  under  the  National  I>efense 
Projects  Rating  Plan. 

Table  28-1. — Insurance  Rating  Plan  Rating 
Agreement 

Special  Casualty  Insurance  Rating  Plan 
Assignment-Asswnption  of  Premium 

Obligations 

It  is  agreed  that  100  percent  *  of  the  return 
premiums  and  premium  refunds  (and 
dividends)  due  or  to  become  due  liie  prime 
contractor  under  the  policies  to  which  the 
National  Defense  Projects  Rating  Plan 
Endorsement  made  a  part  of  poUcy 

applies  are  hereby  assigned  to 

and  shall  be  paid  to  the  United  States  of 
America,  and  the  prime  contractor  directs  the 
Company  to  make  such  payments  to  the 
office  designated  for  contract  administration 
acting  for  and  on  account  of  the  United  States 
of  America. 

The  United  States  of  America  hereby 
assumes  and  agrees  to  fuifill  all  present  and 
future  obligations  of  the  prime  contractor 
with  respect  to  the  payment  of  100  percent  of 
the  premiums  under  said  policies. 

This  agreement  upon  acceptance  by  the 
prime  contractor,  the  Unitec  States  of 
America,  and  the  Company  jball  be  effective 

from ■ 

Accepted 

(Date) 
(Name  of  Insurance  Company)— 


By 

(Title  of  Official  Signing) 
Accepted  — 

(Date) 


By 


lUted  States  of  America 


(Authorized  Representative) 
Accepted _ 

(Date) 

(Prime  Contractor) 

By 


(Authorized  Representative) 

Table  2a-Z—AutomobiJe  Insurance  Policy 
Endorsement 

It  is  agreed  that  insurance  provided  by  the 
policy  with  respect  to  the  ownership, 
maintenance,  or  use  of  automobiles,  including 
loading  and  unloading  thereof,  does  not  apply 
to  the  following  as  insureds;  The  United 


*  In  the  event  the  Govermnent  ha*  lea*  than  a  100 
percent  interest  in  premium  funds  or  dividends, 
modify  the  assignment  to  reflect  the  percentage  of 
Interest  and  extent  of  Km  Covemiaent's  assumption 
of  additional  premium  obligation. 


States  of  America,  any  of  its  agen 
of  its  officers  or  employees. 

228.305  Ovaraaas  worfcara'  cot 
snd  wsr-hscsrd  Insursnc*. 

(d)  Submit  requests  for  wai^ 
department/agency  channels, 
the  following — 

(i)  Name  and  address  of  cor 

(ii)  Contrax:t  number 

(iii)  Date  of  award; 

(iv)  Place  of  performance: 

(v)  Name  of  insurance  comp 
providing  Defense  Base  Act  c< 

(vi)  Nationality  of  employee 
waiver  is  to  apply;  and 

(vii)  Reason  for  waiver. 

228.307  Inauranca  under  coal- 
raimbursamant  contracts. 

228.307-1  Group  Insurance  pla 
The  Defense  Department  Gi 
Insurance  Plan  is  available  foi 
contractor  use  imder  cost- 
reimbursement  type  contracts 
approved  as  provided  in  depa: 
agency  regulations.  A  contraci 
eligible  if— 

(a)  The  number  of  covered  c 
is  500  or  more;  and 

(b)  The  contractor  has  all  cc 
reimbursement  contracts:  or 

(c)  At  least  90  percent  of  the 
for  contractor  operations  to  be 
by  the  Plan  is  under  cost-reiml 
contracts,     r  i 

228.3 1 1  SoHcHation  provision  a 
contract  clause  on  Hat>Hlty  Insun 
coat-ralmtHirsament  contracts. 

228.311-1    Solicitation  provteiot 

Use  the  provision  at  FAR  52 
Insurance — Immimity  from  To 
Liability,  in  solicitations  for  re 
and  development  when  a  cost 
reimbursement  contract  is 
contemplated,  tmless  the  head 
contracting  activity  waives  thi 
requirement  for  use  of  the  clat 
52.228-7.  Insurance — Liability 
Persons.        1 1 

228.311-2    Contract  dausa. 

Use  the  clause  at  FAR  52.221 
Insurance — Liability  to  Third  1 
solicitations  and  contracts,  otl 
those  for  construction  and  tho 
architect-engineer  services,  wl 
reimbursement  contract  is 
contemplated,  unless  the  head 
contracting  activity  waives  tht 
requirement  for  use  of  the  clan 

228.370    Contract  dauaas. 

(a)  Use  the  clause  at  252.228 
Reimbursement  for  War-Haza: 
when — 

(1)  The  clause  at  FAR  52.228 
Worker's  Cooipensation  and  V 
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provide*  that  the  prime  contractor  will 
furnish  insurance. 

(3)  Use  the  agreement  in  Table  28-1, 
Insurance  Rating  Plan  Agreement,  when 
the  Government  assumes  contractor 
premium  pajrmenis  upon  contract 
termination  or  completion. 

(4)  The  Federal  Tort  Claims  Act 
provides  protection  for  Government 
employees  while  driving  Govenmient- 
owned  vehicles  in  the  performance  of 
their  assigned  duties.  Include  the 
endorsement  in  Table  28-2.  Aatomobfle 
Insurance  Policy  Endorsement  in 
automobile  liability  insurance  policies 
provided  under  the  National  Defense 
Projects  Rating  Plan. 

Table  28-1. — Insurance  Rating  Plan  Rating 
Agreement 

Special  Casualty  Insurance  Rating  Plan 
Assignment-Auomption  of  Premhim 

Obligations 

It  is  agreed  that  100  percent  *  of  the  return 
premiums  and  premitun  refunds  (and 
dividends)  due  or  to  become  due  the  prime 
contractor  under  the  policies  to  which  the 
National  Defense  Projecfs  Rating  Plan 
Endonement  made  a  part  of  poUcy 

applies  are  hereby  assigned  to 

and  shall  be  paid  to  the  United  States  of 
America,  and  the  prime  contractor  directs  the 
Company  to  make  such  payments  to  the 
o^ice  designated  for  contract  administration 
acting  for  and  on  account  of  the  United  States 
of  America. 

The  United  States  of  America  hereby 
assumes  and  agrees  to  fulfill  all  present  and 
future  obligations  of  the  prime  contractor 
with  respect  to  the  payment  of  100  percent  of 
the  premiums  under  said  policies. 

This  agreement  upon  acceptance  by  the 
prime  contractor,  the  Unitec  States  of 
America,  and  tike  Company  jball  be  effective 

from ■ 

Accepted 

(Date) 
(Name  of  Insuranee  Company)- 


By 

(Tide  of  Official  Signing) 
Accepted  ^ . 

(Date) 
Itaited  States  of  America 
By 

(Authorized  Representative) 

Accepted 

(Date) 


(Prime  Contractor) 
By 


(Authorized  Representative) 

Table  Za-Z—Autontobile  Insurance  Policy 
Endorsement 

It  is  agreed  that  insurance  provided  by  the 
policy  with  respect  to  the  ovvnership, 
maintenance,  or  use  of  automobiles,  including 
loading  and  unloading  thereof,  does  not  apply 
to  the  following  as  insureds;  The  United 


*  In  the  event  the  GovemiDent  ha*  lea*  than  a  100 
percent  Interest  in  premium  fund*  or  dividends. 
modify  the  assignment  to  reflect  the  percentage  of 
interM«  aad  nctanl  of  A»  Covemnwnt's  assumptioB 
of  additional  premium  obligation. 


States  of  America,  any  of  its  agencies,  or  any 
of  its  officers  or  employees. 

228.30S    OversMS  woricers'  compensatkMi 
and  war^tazard  Insurance. 

(d)  Submit  requests  for  waiver  through 
department/agency  channels.  Include 
the  following — 

(i)  Name  and  address  of  contractor, 

(ii)  Contract  number 

(iii)  Date  of  award; 

(iv)  Place  of  performance; 

(v)  Name  of  insurance  company 
providing  Defense  Base  Act  coverage; 

(vi)  Nationality  of  employees  to  whom 
waiver  is  to  apply;  and 

(vii)  Reason  for  waiver. 

226.307    Insurance  under  cost- 
reimbursement  contracts. 

228.307-1    Group  Insurance  plans. 

The  Defense  Department  Group  Term 
Insuraiu:e  Plan  is  available  for 
contractor  use  under  cost- 
reimbursement  type  contracts  when 
approved  as  provided  In  department  or 
agency  regulations.  A  contractor  is 
eligible  if— 

(a)  The  number  of  covered  employees 
is  500  or  more;  and 

(b)  The  contractor  has  all  cost- 
reimbursement  contracts;  or 

(c)  At  least  90  percent  of  the  payroll 
for  contractor  operations  to  be  covered 
by  the  Plan  is  under  cost-reimbursement 
contracts.     I  j 

228.31 1    SollcHation  provision  and 
contract  clause  on  Hat>Hlty  Insurance  under 
cost-relmtNjrsement  contracts. 

228.3 1 1-1    SoHcttatlon  provlsioa 

Use  the  provision  at  FAR  52.228-6. 
Insurance — Inununity  from  Tort 
Liability,  in  solicitations  for  research 
and  development  when  a  cost- 
reimbursement  contract  is 
contemplated,  unless  the  head  of  the 
contracting  activity  waives  the 
requirement  for  use  of  the  clause  at  FAR 
52.228-7.  Insurance — Liability  to  Third 
Persons.        j  i 

228.311-2    Contract  clause. 

Use  the  clause  at  FAR  52.228-7. 
Insurance — Liability  to  Third  Persons,  in 
solicitations  and  contracts,  other  than 
those  for  construction  and  those  for 
architect-engineer  services,  when  a  cost- 
reimbursement  contract  is 
contemplated,  unless  the  head  of  the 
contracting  activity  waives  the 
requirement  for  use  of  the  clause. 

228.370    Contract  clauses. 

(a)  Use  the  clause  at  252.228-7000. 
Reimbursement  for  War-Hazard  Losses, 
when — 

(1)  The  clause  at  FAR  52.228-4. 
Worker's  Compensation  and  War- 


Hazard  Insurance  Overseas,  is  used; 
and 

(2)  The  head  of  the  contracting 
activity  decides  not  to  allow  the 
contractor  to  buy  insurance  for  war- 
hazard  losses. 

(b)(1)  Use  the  clause  at  252.228-7001, 
Ground  and  Flight  Risk,  in  negotiated 
fixed-price  contracts  for  aircraft 
production,  modification,  maintenance, 
repair,  or  overiiaul.  unless — 

(i)  The  aircraft  is  being  acquired  for  a 
foreign  military  sale  and  the  foreign 
goverrunent  has  not  agreed  to  assume 
the  risk;  or 

(ii)  The  cost  of  insurance  for  damage, 
loss,  or  destruction  of  aircraft  does  not 
exceed  $500,  and  the  contracting  officer 
agrees  to  recognize  the  insurance  costs. 

(2)  If  appropriate,  revise  the  clause  at 
252.228-7001.  Ground  and  Flight  Risk,  as 
follows — 

(i)  Include  a  modified  deHnition  of 
"aircraft"  if  the  contract  covers  other 
than  conventional  types  of  winged 
aircraft,  i.e..  helicopters,  vertical  take-off 
aircraft,  lighter-than-air  airships  or  other 
nonconventional  aircraft.  The  modified 
definition  should  describe  a  stage  of 
manufacture  comparable  to  the  standard 
definition. 

(ii)  Modify  **in  the  open"  to  include 
"hush  houses."  test  hangars  and 
comparable  structures,  and  other 
designated  areas. 

(iii)  Expressly  define  the  "contractor's 
premises"  where  the  aircraft  will  be 
located  during  and  for  contract 
performance.  These  locations  may 
include  contract  premises  which  are 
owned,  leased,  or  premises  where  the 
contractor  is  a  permittee  or  licensee  or 
has  a  right  to  use.  including  Gover/iment 
airfields. 

(iv)  Revise  paragraph  (d)(iii)  of  the 
clause  to  provide  Government 
assumption  of  risk  for  transportation  by 
conveyance  on  streets  or  highways 
when  transportation  is — 

(A)  Limited  to  the  vicinity  of 
contractor  premises:  and 

(B)  Incidental  to  work  performed 
under  the  contract 

(c)(1)  Use  the  clause  at  252.228-7002. 
Aircraft  Flight  Risk,  in  cost 
reimbursement  contracts — 

(i)  For  the  development,  production, 
modification,  maintenance,  repair,  or 
overhaul  of  aircraft;  or 

(ii)  Otherwise  involving  the  furnishing 
of  aircraft  to  the  contractor  by  the 
Government 

(iii)  With  the  definition  of  "aircraft" 
modified,  if  appropriate,  to  include 
helicopters,  vertical  take-off  aircraft, 
lighter-than-air  airships  or  other 
nonconventional  aircraft 

(2)  Use  the  clause  at  252.228-7002. 
Aircraft  Flight  Risk,  appropriately 


modified  in  fixed  price  con  bracts 
when — 

(i)  The  clause  at  252.228-7001.  Ground 
and  Flight  Risk,  is  not  used:  and 

(ii)  Contract  performance  involves  the 
flight  of  Government  furnished  aircraft. 

(d)  The  clause  at  252.228-7003. 
Capture  and  Detention,  may  be  used 
when  contractor  employees  are  subject 
to  capture  and  detention  and  may  not  be 
covered  by  the  War-Hazard 
Compensation  Act  (42  U.S.C  1701  et 
seq.). 

(e)  The  clause  at  252.228-7005. 
Accident  Reporting  and  Investigation 
Involving  Aircraft,  Missiles,  and  Space 
Launch  Vehicles,  may  be  used  in 
solicitations  and  contracts  which 
involve  the  manufacture,  modification, 
overhaul,  or  repair  of  these  iteihs. 

PART  229— TAXES 

Audiority:  5  U.S.C.  301, 10  U.S.C.  2202.  DqD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  229.1— <i«neral 

229.101    Resolving  tax  problems. 

(a)  Within  DoD.  the  agency- 
designated  legal  counsels  are  the 
defense  agency  General  Counsels,  the 
General  Counsels  of  the  Navy  and  Air 
Force,  and  for  the  Army,  the  Cliief. 
Contract  Law  Division,  Office  of  the 
Judge  Advocate  General. 

(c)  The  contracting  officer  may  direct 
the  contractor  to  litigate  the 
applicability  of  a  particular  tax  if— 

(i)  The  contract  is  either  a  cost 
reimbursement  type  or  a  fixed  price  type 
with  a  tax  escalation  clause:  and 

(ii)  The  direction  is  coordinated  with 
the  agency-designated  legal  counsel 
through  the  DoD  Tax  Policy  and 
Advisory  Group. 

(d)(i)  Review  DoDD  5100.64. 
Department  of  Defense  Foreign  Tax 
Relief  Program,  before  contracting  with 
a  foreign  source.  Refer  questions  on 
implementation  of  the  program  to  the 
Commanding  Officers  in  Table  29-1. 
Designated  Commanding  Officers, 
which  have  been  designated  under 
subsection  E.7  of  DoDD  5100.64  to  serve 
as — 

(A)  Single  point  of  contact  for  U.S. 
contracting  offices  for  investigation  and 
resolution  of  specific  foreign  tax  relief 
matters;  and 

(B)  Liaison  %vith  responsible 
diplomatic  mission  and  local  foreign  tax 
authorities. 

(ii)  Refer  foreign  tax  relief  questions 
wliich  have  not  been  resolved  by  the 
designated  Commanding  Officer  to  the 
agency-designated  legal  counsel. 

(iii)  When  an  acquisition  is  for  a 
contract  to  be  performed  in  a  country  or 
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area  listed  in  Table  29-1.  Designated 
Commanding  Officers — 

(A)  Obtain  from  the  designated 
Commanding  Officer  detailed 
information  concerning  the  taxes  and 
duties  from  which  the  Government  of 
the  United  States  is  exempt,  and 

(B)  Provide  the  information  to 
prospective  offerors. 

(C)  Do  not  provide  prospective 
offerors  any  other  information  about 
foreign  taxes  or  duties. 

(DJ  Issue  tax  exemption  certificates, 
as  appropriate,  to  assist  the  contractor 
in  obtaining  relief  from  foreign  taxes 
and  duties  which  were  excluded  from 
the  contract  price. 

(E)  Seek  advice  and  assistance  from 
the  designated  Commanding  Officer 
and,  if  necessary,  the  agency-designated 
legal  counsel  if  the  contractor  notifies 
the  contracting  officer  that  it  has  been 
assessed  a  tax  or  duty  by  a  foreign 
government  which  could  increase  the 
contract  price. 

Table  29-1.— DesrcNATEO  Commanding 
Officers 


Country  or  area 


Australia .- 

Azores 

Balwair> 

Belgium 

Bermuda... 


Canada 

CariUwAn  Islands 

(includuig 

Bahamas). 
Denmark 


Ethiopia 

France 

Germany . 

Greece 


Greenland 

iceland...._„ 


Iran 

Italy „ „ 

Japan 

Korea 

Limambourg 

Morocco 

Netherlands- 

New  Zealand 

Norway 


■•~ 


Deaigrtaled  cormnafidinji  officer 


Commander  ir«  Chief.    RacMic 

RepresentBtivie,  Australia. 
Ccaitnardet.      aS.      ForcM, 

Azores. 
Commandef     In     Chief,     U.S. 

Nawat  Forces.  Europe. 
CoTMBander    m     Ctnet,     U.& 

Anny,  Europe. 
Commandh>g      Ofttcer,       U.S. 

Neval  Air  Station.  Bermuda 
Commander,  Space  Command. 
Commander,   Antilles   Oelense 

Command. 

CommarKter  in  Chret.  OS.  A» 

Forces,  Europe. 
Commander     Irt    Ovaf.     US. 

Anny,  Europe. 
Commar.der     in     Chief.     US. 

Army.  Europe. 
CommarHier     in    Quet.     U.S. 

Army,  Eifope. 
Commander  in  Ctaet.  U.S  A« 

Forces,  Europe. 
ComrrjKider.  Space  Corrwnand: 
Conwnander,    iceiand   Oefwise 

Forca 
Commander     in     Chief,     U.S- 

Amry,  Europe. 
Commander     In     CJitef.     U.S. 

Naval  Faces.  Ewope. 
Commandar.      US.      Forces. 

Japan. 
Commandar,      U.S.      Forces, 

Korea. 
Commander     in     Oael,     U& 

Army,  Europe. 
Commandar     in    Chiei,     U.S. 

Naval  Forces,  Europe. 
CommandBr  m  Chief.  US  Air 

Forces.  Europe. 
Commandar,  U.a  Navai  Sup- 
port Forces.  Antardica. 
Commander  in  CNet,  US.  Air 

Forces,  Europe. 


Table  29-1.— Oeshsnateo  Oommandinq 
Officers— Continued 


Country  or 


Philippines.. 
Portugal-™ 

Spain 

Taiwan 

Turl^ay 


United  Kingdom . 


Designated  commanding  officer 


Commander   In  Chief.   Paciflc 

napreaantathie.  Phiippines. 
CoNvnandar    in     Chiet.     US. 

Naval  Forces.  Europe: 
Commander  m  Chiei.  U.Sl  Air 

Forces,  Europe. 
Comnwtnder,   US.   hfiiitwy  A»- 

Hsianca  Command,  Thailwid. 
Oomwander  n  Ctvef,  US.  Mi 

Forcea,  Europe. 
Cormnander  in  Chief,  U.S.  Air 

Forces,  Europe. 


PART  230— COST  ACCOUNTINQ 
STANDARDS 

Subpart  230.7»-FaciUtlw  Ci^ittal 
Employed  for  FecUMios  In  Um 

230.7000    Contract  facilities  capital 

estimates. 
23a7001    Use  of  DD  Form  1861. 
2307001-1    Purpose. 
230.7001-2    Completion  instructioos. 

230.7002  Preaward  facilities  capital 
applications. 

230.7003  Postaward  facilities  capital 
applications. 

230.7003-1     biterim  billings  based  on  costs 

incurred. 
230.7003-2    Final  settlement 
2307004    Administrative  procedures. 
230.7004-1    Forms  CASB-CMF. 
230.7004-2    DD  Form  1861. 

Subpart  23a71— TaciMm  CapKat 
Employod  tar  Fadiitim  Undw  Comtructton 

230.7100    Definltlona. 

23Qjrioi     Calculations. 
230.7101-1    Cost  of  money. 
230.7101-2    Representative  investment 
230.7102    Determining  Imputed  cost  of 

money. 
2307103    Preaward  capital  employed 

application. 

Authority:  5  U.S.C.  301, 10  U.S.C  2202.  DoD 
Directive  5000.35,  FAR  subpart  1J3. 

Subpart  230.70— FacWtles  Capital 
Employed  for  Facilities  In  Um 

230.7000  Contract  fadlitiea  capita* 
estimates. 

(a)  The  contracting  officer  will 
estimate  the  facilities  capital  cost  of 
money  and  capital  employed  using — 

(1)  An  analysis  of  the  appropriate 
Forms  CASB-CMF  and  cost  of  money 
factors;  and 

(2)  DD  Form  1861.  Contract  FaciliHea 
Capital  Cost  of  Money. 

230.7001  Us«ofDDF^)nn1861. 
230.7001-1     PurpoM^ 

The  DD  Form  1861  provides  a  means 
of  linking  the  Form  CASB-CMF  and  DD 


Form  1547,  Record  of  Weighted 
Guidelines  Application.  It — 

|a)  Enables  the  contracting  officer  to 
differentiate  profit  obfectives  for  varkm 
types  of  assets  (land,  baikbngs, 
equipment).  The  procedure  is  similar  to 
applying  overhead  rates  to  appropriate 
overbead  allocation  bases  to  determine 
contract  overhead  costs. 

(b)  Is  designed  to  record  and  compute 
the  contract  facih'ties  capital  cost  of 
money  and  capital  employed  which  is 
carried  forward  to  DD  Form  1547. 

230.7001-2    CompletioA  Instniction*. 
Complete  a  DD  Form  1861  only  af^er 

evaluating  the  contractor's  cost 
proposal,  establishing  cost  of  money 
factors,  and  establishing  a 
prenegotiation  objective  on  cost. 
Complete  the  form  as  follows: 

(a)  List  overhead  pools  and  direct- 
charging  service  centers  (if  used)  in  the 
same  strticture  as  they  appear  on  the 
contractor's  cost  proposal  and  Form 
CASB-CMF.  The  structure  and 
allocation  base  units-of-measure  must 
be  compatible  on  all  three  displays. 

(b)  Extract  appropriate  contract 
overhead  allocation  base  data,  by  year, 
from  the  evaluated  cost  breakdown  or 
prenegotiation  cost  objective  and  hst 
against  each  overhead  pool  and  direct- 
charging  service  center. 

(c)  Multiply  each  allocation  base  by 
its  corresponding  cost  of  money  factor 
to  get  the  facilities  capital  cost  of  money 
estimated  to  be  incurred  each  year.  The 
sum  of  these  products  represents  the 
estimated  contract  facilities  capital  cost 
of  money  for  the  year's  effort. 

(d)  Total  contract  facilities  cost  of 
money  is  the  sum  of  the  yearly  amounts. 

(e)  Since  the  facilities  capital  cost  of 
money  factors  reflect  the  applicable  cost 
of  money  rate  in  Colimui  1  of  Form 
CASB-CMF,  divide  the  contract  cost  of 
money  by  that  same  rate  to  determine 
the  contract  facilities  capital  employed 

230.7002    Preaward  faculties  capltai 
applications. 

To  establish  cost  and  price  objectives, 
apply  the  facihties  capital  cost  of  maaey 
and  capital  employed,  as  determined 
under  230.7000.  as  follows: 

(a)  Cost  of  Money— il)  Cost 
Objective.  Use  the  imputed  fadlitiea 
capital  cost  of  money,  with  normal, 
booked  costs,  to  establish  a  cost 
objective  or  the  target  cost  when 
structuring  an  incentive  type  contract 
Do  not  adjust  target  costs  established  at 
the  outset  even  though  actual  cost  of 
money  rates  become  available  during 
the  period  of  contract  performance. 

(2)  Profit  Objective.  When  meastning 
the  contractor's  effort  for  the  pmpose  of 


establishing  a  prenegotiation  ] 
objective,  restrict  the  cost  bas 
normal,  booked  costs.  Do  not 
cost  of  money  as  part  of  the  ci 
(b)  Facilities  Capital  Emplo 
Assess  and  weight  the  profit  c 
or  risk  associated  with  faciliti 
employed  in  accordance  with 
guidelines  at  215.970-l(c), 

230.7003    Postawsrd  fsciltties  c 
applications. 


230.7003-1 
incurred. 


Interim  billings  bas 


(a)  The  contractor  may  inch 
contract  facilities  capital  cost 
in  cost  reimbursement  and  pre 
payment  invoices.  To  determi: 
amount  that  qualifies  as  cost  I 
multiply  the  incurred  portions 
overhead  pool  allocation  base 
latest  available  cost  of  money 
These  cost  of  money  calculati 
interim  estimates  subject  to  ai 

(b)  As  actual  cost  of  money 
under  CAS  414  and  FAR  31.20 
finalized,  use  the  new  factors 
calculate  contract  facilities  co 
money  for  the  next  accoimtinj 

230.7003-2    Final  setUement 

(a)  Contract  facilities  capita 
money  for  final  cost  determini 
repricing  is  based  on  each  ye£ 
cost  of  money  factors  determi 
CAS  414  and  supported  by  se] 
Forms  CASB-CMF. 

(b)  Separately  compute  con 
facilities  coot  of  money  in  a  m 
similar  to  yearly  final  overhea 
Also  like  overhead  costs,  inch 
final  settlement  an  adjuslmen 
interim  to  final  contract  cost  c 
Do  not,  however,  adjust  estim 
target  cost. 

230.7004    Administrative  proce< 

230.7004-1     Forms  CASB-CMF 

(a)  Forms  CASB-CMF  are  n 
initiated  by  the  contractor  unc 
same  circumstances  as  Forwa 
Rate  Agreements  (see  FAR  15 
evaluated  as  complementary  i 
and  procedures. 

(b)  Separate  forms  are  requ: 
each  prospective  cost  account 
of  contract  performance. 

(c)  The  contractor  may  subr 
annually  or  with  individual  cc 
price  proposals,  as  agreed  wit 
administrative  contracting  off 
(ACO). 

(d)  The  contractor  must  sub 
form  under  CAS  414  as  soon  e 
after  the  end  of  each  accounti 
together  with  a  propose!  for  a< 
overhead  costs  and  rates. 
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1  provides  a  means 
CASB-CMF  and  DD 


Form  1547.  Record  of  Weighted 
Guidelines  Application.  It — 

(a)  Enables  the  contracting  ofTicer  to 
differentiate  profit  objectives  for  varion 
types  of  assets  (land,  buildings, 
equipment).  The  procedure  is  similar  to 
applying  overhead  rates  to  appropriate 
overhead  allocation  bases  to  determine 
contract  overhead  costs. 

(b)  Is  designed  to  record  and  compute 
the  contract  facihties  capital  cost  of 
money  and  capital  employed  which  is 
carried  forward  to  DD  Form  1547. 

230.7001-2    Completion  btatructiOM. 

Complete  a  DD  Form  1861  only  after 
evaluating  the  contractor's  cost 
proposal,  establishing  cost  of  money 
factors,  and  establishing  a 
prenegotiation  objective  on  cost. 
Complete  the  form  as  follows: 

(a)  List  overhead  pools  and  direct- 
charging  service  centers  (if  used)  in  the 
same  structure  as  they  appear  on  the 
contractor's  cost  proposal  and  Form 
CASB-CMF.  The  structure  and 
allocation  base  units-of-measure  must 
be  compatible  on  all  three  displays. 

(b)  Extract  appropriate  contract 
overhead  allocation  base  data,  by  year, 
from  the  evaluated  cost  breakdown  or 
prenegotiation  cost  objective  and  hat 
against  each  overhead  pool  and  direct- 
charging  service  center. 

(c)  Multiply  each  allocation  base  by 
its  corresponding  cost  of  money  factor 
to  get  the  facilities  capital  cost  of  money 
estimated  to  be  incurred  each  year.  The 
sum  of  these  products  represents  the 
estimated  contract  facilities  capital  coal 
of  money  for  the  year's  effort. 

(d)  Total  contract  facilities  cost  of 
money  is  the  sum  of  the  yeariy  amounts. 

(e)  Since  the  facihties  capital  cost  of 
money  factors  reflect  the  applicable  cost 
of  money  rate  in  Column  1  olf  Form 
CASB-CMF.  divide  the  contract  cost  of 
money  by  that  same  rate  to  determine 
the  contract  facilities  capital  employed 

230.7002    Preaward  facilities  capital 
applications. 

To  establish  cost  and  price  oblectives, 
apply  the  fecilities  capital  cost  of  money 
and  capital  employed,  as  determined 
under  230.7000,  as  follows: 

(a)  Cost  of  Money— (i)  Cost 
Objective.  Use  the  imputed  facilities 
capital  cost  of  money,  with  normal, 
booked  costs,  to  establish  a  cost 
objective  or  the  target  cost  when 
structuring  an  incentive  type  contract 
Do  not  adjust  target  costs  established  at 
the  outset  even  though  actual  cost  of 
money  rates  become  available  during 
the  period  of  contract  performance. 

(2)  Profit  Objective.  When  measuring 
the  contractor's  effort  for  the  purpose  of 


establishing  a  prenegotiation  profit 
objective,  restrict  the  cost  base  to 
normal,  booked  costs.  Do  not  include 
cost  of  money  as  part  of  the  cost  base. 

(b)  Facilities  Capital  Employed. 
Assess  and  weight  the  profit  objective 
or  risk  associated  with  facilities  capital 
employed  in  accordance  with  the  profit 
guidelines  at  215.970-l(c). 

230.7003  Pcataward  facilities  capital 
applications. 

230.7003-1    Interim  bHIings  based  on  costs 
incurred. 

(a)  The  contractor  may  include 
contract  facilities  capital  cost  of  money 
in  cost  reimbursement  and  progress 
payment  invoices.  To  determine  the 
amount  that  qualifies  as  cost  incurred, 
multiply  the  incurred  portions  of  the 
overhead  pool  allocation  bases  by  the 
latest  available  cost  of  money  factors. 
These  cost  of  money  calculations  are 
interim  estimates  subject  to  adjustment. 

(b)  As  actual  cost  of  money  factors 
under  CAS  414  and  FAR  31.205-10  are 
finalized,  use  the  new  factors  to 
calculate  contract  facilities  cost  of 
money  for  the  next  accounting  period. 

230.7003-2    Final  sattlemenL 

(a)  Contract  facilities  capital  cost  of 
money  for  final  cost  determination  or 
repricing  is  based  on  each  year's  final 
cost  of  money  factors  determined  under 
CAS  414  and  supported  by  separate 
Forms  CASB-CMF. 

(b)  Separately  compute  contract 
facilities  coot  of  money  in  a  manner 
similar  to  yearly  final  overhead  rates. 
Also  hke  overhead  costs,  include  in  the 
final  settlement  an  adjustment  from 
interim  to  final  contract  cost  of  money. 
Do  not.  however,  adjust  estimated  or 
target  cost. 

230.7004  Adminlstrativa  proceduras. 

230.7004-1    Forms  CASB-CMF 

(a)  Forms  CASB-CMF  are  normally 
initiated  by  the  contractor  under  the 
same  circumstances  as  Forward  Pricing 
Rate  Agreements  (see  FAR  15.809)  and 
evaluated  as  complementary  documents 
and  procedures. 

(b)  Separate  forms  are  required  for 
each  prospective  cost  accounting  period 
of  contract  performance. 

(c)  The  contractor  may  submit 
annually  or  with  individual  contract 
price  proposals,  as  agreed  with  the 
administrative  contracting  officer 
(ACO). 

(d)  The  contractor  must  submit  a  final 
form  under  CAS  414  as  soon  as  possible 
after  the  end  of  each  accounting  period, 
together  with  a  propose',  for  actual 
overhead  costs  and  rates. 


230.7004-2    DO  Form  1961. 

(a)  The  contracting  officer  may  ask 
the  ACO  to  complete  the  forms  as  part 
of  field  pricing  support. 

(b)  When  the  Weighted  Guidelines 
Method  is  used,  completion  of  the  DD 
Form  1861  requires  information  not 
included  on  the  Form  CASB-CMF,  i.e.. 
distribution  percentages  of  land, 
building,  and  equipment  for  the  business 
unit  performing  the  contract.  Choose  the 
most  practical  method  for  obtaining  this 
information,  for  example — 

(1)  Contract  administration  offices 
could  obtain  the  information  through  the 
process  used  to  establish  factors  for 
facilities  capital  cost  of  money  or  could 
establish  advance  agreements  on 
distribution  percentages  for  inclusion  in 
field  pricing  reports: 

(2)  The  corporate  ACO  could  obtain  " 
distribution  percentages;  or 

(3)  The  contracting  officer  could 
request  the  information  through  a 
solicitation  provision. 

Subpart  230.71— Facilities  Capital 
Employed  for  Facilities  Under 
Construction 

23a7100    Definitions. 

(a)  Intangible  capital  asset  is  an  asset 
that  has  no  physical  substance,  has 
more  than  minimal  value,  and  is 
expected  to  be  held  by  an  enterprise  for 
continued  use  or  possession  beyond  the 
current  accounting  period  for  the  benefit 
it  yields. 

(b)  Tangible  capital  asset  is  an  asset 
that  has  physical  substance,  more  than 
minimal  value,  and  is  expected  to  be 
held  by  an  enterprise  for  continued  use 
or  possession  beyond  the  current 
accounting  period  for  the  service  it 
yields. 

(c)  Cost  of  money  rate  is  either — 

(1)  The  interest  rate  determined  by  the 
Secretary  of  the  Treasury  under  Public 
Law  92-41  (85  Stat.  97);  or 

(2)  The  time-weighted  average  of  the 
interest  rate  for  each  cost  accounting 
period  during  which  the  asset  is  being 
constructed,  fabricated,  or  developed. 

(d)  Representative  investment  is  the 
calculated  amount  considered  invested 
by  the  contractor  during  the  cost 
accounting  period  to  construct, 
fabricate,  or  develop  the  asset. 

230.7101    Calculations. 

230.7101-1    Cost  of  money. 

(a)  The  interest  rate  in  230.7100(c)(1)  is 
established  semi-armually  and  is 
published  in  the  Federal  Register  during 
the  fourth  week  of  December  and  June. 

(b)  To  calculate  the  time-weighted 
average  interest  rate — 


(1)  Multiply  the  various  rates  in  effect 
during  the  months  of  construction  by  the 
number  of  months  each  rate  was  in 
effect;  and 

(2)  Divide  the  sum  of  the  products  by 
the  total  number  of  months  in  which  the 
rates  were  experienced. 

230.7101-2    Representative  Investment 

(a)  The  calculation  of  the 
representative  investment  requires 
consideration  of  the  rate  or  expenditure 
pattern  of  the  costs  to  construct, 
fabricate,  or  develop  a  capital  asset 

(b)  If  a  majority  of  the  costs  were 
incurred  toward  the  beginning,  middle, 
or  end  of  the  cost  accounting  period,  the 
contractor  shall  either — 

(1)  Determine  a  representative 
investment  amount  for  the  cost 
accounting  period  by  calculating  the 
average  of  the  month-end  balances  for 
that  cost  accounting  period;  or 

(2)  Treat  month-end  balances  as 
individual  representative  investment 
amounts. 

(c)  If  the  costs  were  incurred  in  a 
fairly  uniform  expenditure  pattern 
throughout  the  construction,  fabrication, 
or  development  period  the  contractor 
may— 

(1)  Determine  a  representative 
investment  amount  for  the  cost 
accounting  period  by  averaging  the 
beginning  and  ending  balances  of  the 
construction,  fabrication,  or 
development  cost  account  for  the  cost 
accounting  period;  or 

(2)  Treat  month-end  balances  as 
individual  representative  investment 
amounts. 

230.7102    Determining  Imputed  cost  of 
iiMMiey. 

(a)  Determine  the  imputed  cost  of 
money  for  an  asset  under  construction, 
fabrication,  or  development  by  applying 
a  cost  of  money  rate  (see  230.7101-1)  to 
the  representative  investment  amount 
(see  230.7101-2). 

(1)  When  a  representative  investment 
amoimt  is  determined  for  a  cost 
accounting  period  in  accordance  with 
230.7101-2(b)(l)  or  230.7101-2(c)(l).  the 
cost  of  money  will  be  the  time-weighted 
average  rate. 

(2)  When  a  monthly  representative 
investment  amount  is  used  in 
accordance  with  230.7101-2(b)(2)  or 
230.7101-2(c)(2),  the  cost  of  money  will 
be  the  interest  rate  in  effect  each  month. 
(Under  this  method,  the  cost  of  money  is 
determined  monthly  and  the  total  for  the 
cost  accounting  period  is  the  sum  of  the 
monthly  amounts.) 

(b)  The  imputed  cost  of  money  will  be 
capitalized  only  once  in  any  cost 
accoimting  period,  either  at  the  end  of 
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the  period  or  at  the  end  of  the 
construction,  fabrication,  or 
development  period,  whichever  comes 
first. 

(c)  When  the  construction  of  an  asset 
takes  more  than  one  cost  accounting 
period,  the  cost  of  money  capitalized  for 
the  first  cost  accounting  period  will  be 
included  in  determining  the 
representative  investment  amount  for 
any  future  cost  accounting  periods. 

230.7103    Preaward  capital  employed 
application. 

An  offset  to  the  profit  objectives  as 
set  forth  in  FAR  Subpart  15.9  is  not 
required  for  CAS  417  cost  of  money. 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Sec. 

Subpart  231.1    Applicability 

231.100    Scope  of  subpart. 
231.100-70    Contact  clause. 

Subpart  231.2    Contracts  with  Coflimerclal 

Organizations 

231.205    Selected  costs. 
231.205-10    Cost  of  money. 
231.205-18    Independent  research  and 

development  and  bid  and  proposal  costs. 

Subpart  231.3    Contracts  with  Educational 

Institutions 

231.303    Requirements. 

Subpart  23 1 .6    Contracts  with  State,  Local, 
and  Federally  Recognized  Indian  Tribal 
Governments 

231.603    Requirements. 

Subpart  231.7    Contracts  with  Nonprofit 
Organizations 

231.703    Requirements. 

Subpart  23 1.70    Penalties  for  Unallowable 
Costs 

231 .7000  Scope  of  subpart 

231.7001  General. 

231.7002  Responsibilities. 

231.7003  Procedures 
231.7003-1     Assessing  the  penalty. 
231.7003-2    Computing  the  penalty. 

231.7004  Contract  clause. 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Subpart  231.1— Applicability 

231.100    Scope  of  subpart 

231.100-70    Contract  clause. 

Use  the  clause  at  252.231-7000. 
Supplemental  Cost  Principles,  in  all 
solicitations  and  contracts,  except  those 
which  use  the  small  purchase 
procedures  of  FAR  part  13. 


Subpart  231.2— Contracts  with 
Commercial  Organizations 

231.205    Selected  costs. 

231.205-10    Cost  of  money. 

The  contractor  also  must  comply  with 
subpart  230.70  and  maintain  records  to 
demonstrate  compliance. 

231.205-18    Independent  research  and 
development  and  bid  and  proposal  costs. 

(c)  The  total  amount  of  IR&D/B&P 
costs  allocated  to  DoD  contracts  shall 
not  exceed  the  total  of  expenditures  for 
IR&D/B&P  projects  with  a  potential 
military  relationship. 

(i)  For  contracts  where  costs  are  not 
determined  on  a  historical  basis, 
estimated  IR&D/B&P  costs  allocated  to 
the  contract  must  not  exceed  their 
proportionate  share  of  the  total 
estimated  costs  of  IR&D/B&P  with  a 
potential  military  relationship. 

(ii)  IR&D/B&P  costs  are  considered  to 
satisfy  the  potential  military 
relationship  requirement  when  the 
contractor  can  demonstrate  that  the 
effort  under  a  proposed  contract  or  grant 
would  have  a  potential  relationship  to  a 
military  function  or  operation. 

(iii)  The  contracting  officer  will— 

(A)  Determine  the  potential  military 
relationship  of  IR&D/B&P;  and 

(B)  Provide  the  results  of  the 
determination  to  the  contractor. 

(iv)  See  section  225.7303  for  additional 
allowability  provisions  affecting  foreign 
military  sale  contracts. 

Subpart  231.3— Contracts  with 
Educational  Institutions 

231.303    Requirements. 

Under  10  U.S.C.  2324(e),  the  following 
costs  are  unallowable — 

(1)  Costs  of  entertainment,  including 
amusement,  diversion,  and  social 
activities  and  any  costs  directly 
associated  with  such  costs  (such  as 
tickets  to  shows  or  sports  events,  meals, 
lodging,  rentals,  transportation,  and 
gratuities). 

(2)  Costs  incurred  to  influence 
(directly  or  indirectly)  legislative  action 
on  any  matter  pending  before  Congress 
or  a  State  legislature. 

(3)  Costs  incurred  in  defp'-se  of  any 
civil  or  criminal  fraud  proceeding  or 
similar  proceeding  (including  filing  of 
any  false  certification)  brought  by  the 
United  States  where  the  contractor  is 
found  liable  or  has  pleaded  nolo 
contendere  to  a  charge  of  fraud  or 
similar  proceeding  (including  filing  of  a 
false  certification). 

(4)  Payments  of  fines  and  penalties 
resulting  from  violations  of,  or  failure  to 
comply  with.  Federal,  State,  local,  or 
foreign  laws  and  regulations,  except 


when  incurred  as  a  result  of  compliance 
with  specific  terms  and  conditions  of  the 
contract  or  specific  written  instructions 
from  the  contracting  officer  authorizing 
in  advance  such  payments  in 
accordance  with  applicable  regulations 
of  the  Secretary  of  Defense. 

(5)  Costs  of  any  membership  in  any 
social,  dining,  or  country  club  or 
organization. 

(6)  Costs  of  alcoholic  beverages. 
{7]  Contributions  or  donations, 

regardless  of  the  recipient. 

(8)  Costs  of  advertising  designed  to 
promote  the  contractor  or  its  products. 

(9)  Costs  of  promotional  items  and 
memorabilia,  including  models,  gifts, 
and  souvenirs. 

(10)  Costs  for  travel  by  commercial 
aircraft  which  exceed  the  amount  of  the 
standard  commercial  fare. 

(11)  Costs  incurred  in  making  any 
payment  (commonly  known  as  a 
"golden  parachute  payment")  which  is — 

(i)  In  an  amount  in  excess  of  the 
normal  severance  pay  paid  by  the 
contractor  to  an  employee  upon 
termination  of  employment;  and 

(ii)  Is  paid  to  the  employee  contingent 
upon,  and  following,  a  change  in 
management  control  over,  or  ownership 
of,  the  contractor  or  a  substantial 
portion  of  the  contractor's  assets. 

(12)  Costs  of  commercial  insurance 
that  protects  against  the  costs  of  the 
contractor  for  correction  of  the 
contractor's  own  defects  in  materials  or 
workmanship. 

(13)  Costs  of  severance  pay  paid  by 
the  contractor  to  foreign  nationals 
employed  by  the  contractor  under  a 
service  contract  performed  outside  the 
United  States,  to  the  extent  that  the 
amount  of  the  severance  pay  paid  in  any 
case  exceeds  the  amount  paid  in  the 
industry  involved  under  the  customary 
or  prevailing  practice  for  firms  in  that 
industry  providing  similar  services  in 
the  United  States,  as  determined  by 
regulations  prescribed  by  the  Secretary 
of  Defense. 

(14)  Costs  of  severance  pay  paid  by 
the  contractor  to  a  foreign  national 
employed  by  the  contractor  under  a 
service  contract  performed  in  a  foreign 
country  if  the  termination  of  the 
employment  of  the  foreign  national  is 
the  result  of  the  closing  of,  or 
curtailment  of  activities  at  a  United 
States  military  facility  in  that  country  at 
the  request  of  the  government  of  that 
country. 

(15)  Costs  incurred  by  a  contractor  in 
connection  with  any  criminal,  civil,  or 
administrative  proceedings  commenced 
by  the  United  States  or  a  State,  to  the 
extent  provided  in  10  U.S.C.  2324(k). 
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1987,  in  excess  of  $100,000,  e* 
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231.7001  General. 

(a)  The  law  provides  for  th( 
penalties: 

(1)  If  the  cost  is  unallowabl 
clear  and  convincing  cvidenc 
penalty  is  equal  to — 

(i)  The  amount  of  the  disall 
costs,  plus 

(ii)  Interest  on  the  paid  port 
of  the  disallowance. 

(2)  If  the  cost  was  determin 
unallowable  before  proposal 
submission,  the  penalty  is  the 
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provided  by  law. 

(c)  It  is  not  necessary  for  ur 
costs  to  have  been  paid  to  the 
in  order  to  assess  a  penalty. 

231.7002  Responsibilities. 

(a)  Departments  and  agenci 
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(1)  Designating  officials  aut 
assess  the  penalty  in  231.7001 

(2)  Establishing  requiremen 
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administrative  contracting  off 
detprm  nations  and  recommei 
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when  incurred  as  a  result  of  compliance 
with  specific  terms  and  conditions  of  the 
contract  or  specific  written  instructions 
from  the  contracting  officer  authorizing 
in  advance  such  payments  in 
accordance  with  applicable  regulations 
of  the  Secretary  of  Defense. 

(5)  Costs  of  any  membership  in  any 
social,  dining,  or  country  club  or 
organization. 

(6)  Costs  of  alcoholic  beverages. 

(7)  Contributions  or  donations, 
regardless  of  the  recipient. 

(8)  Costs  of  advertising  designed  to 
promote  the  contractor  or  its  products. 

(9)  Costs  of  promotional  items  and 
memorabilia,  including  models,  gifts. 
and  souvenirs. 

(10)  Costs  for  travel  by  commercial 
aircraft  which  exceed  the  amount  of  the 
standard  commercial  fare. 

(11)  Costs  incurred  in  making  any 
payment  (commonly  known  as  a 
"golden  parachute  payment")  which  is — 

(i)  In  an  amount  in  excess  of  the 
normal  severance  pay  paid  by  the 
contractor  to  an  employee  upon 
termination  of  employment;  and 

(ii)  Is  paid  to  the  employee  contingent 
upon,  and  following,  a  change  in 
management  control  over,  or  ownership 
of,  the  contractor  or  a  substantial 
portion  of  the  contractor's  assets. 

(12)  Costs  of  commercial  insurance 
that  protects  against  the  costs  of  the 
contractor  for  correction  of  the 
contractor's  own  defects  in  materials  or 
workmanship. 

(13)  Costs  of  severance  pay  paid  by 
the  contractor  to  foreign  nationals 
employed  by  the  contractor  under  a 
service  contract  performed  outside  the 
United  States,  to  the  extent  that  the 
amount  of  the  severance  pay  paid  in  any 
case  exceeds  the  amount  paid  in  the 
industry  involved  under  the  customary 
or  prevailing  practice  for  firms  in  that 
industry  providing  similar  services  in 
the  United  States,  as  determined  by 
regulations  prescribed  by  the  Secretary 
of  Defense. 

(14)  Costs  of  severance  pay  paid  by 
the  contractor  to  a  foreign  national 
employed  by  the  contractor  under  a 
service  contract  performed  in  a  foreign 
country  if  the  termination  of  the 
employment  of  the  foreign  national  is 
the  result  of  the  closing  of.  or 
curtailment  of  activities  at  a  United 
States  military  facility  in  that  country  at 
the  request  of  the  government  of  that 
country. 

(15)  Costs  incurred  by  a  contractor  in 
connection  with  any  criminal,  civil,  or 
administrative  proceedings  commenced 
by  the  United  States  or  a  State,  to  the 
extent  provided  in  10  U.S.C.  2324(k). 
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Subpart  231.6— Contracts  with  State, 
Local,  and  Federally  Recognized 
Indian  Tribal  Governments 

231.603    Requirements. 

Under  10  U.S.C.  2324(e),  the  costs 
cited  in  231.303  are  unallowable. 

Subpart  231.7— Contracts  with 
Nonprofit  Organizations 

231.703    Requirements. 

Under  10  U.S.C.  2324(e),  the  costs 
cited  in  231.303  are  unallowable. 

Subpart  231.70— Penalties  for 
Unallowable  Costs 

231.7000  Scope  of  subpart. 

(a)  This  subpart  implements  10  U.S.C. 
2324  (a)  through  (d),  regarding  the 
assessment  of  penalties  against 
contractors  which  include  unallowable 
costs  in  a  final  indirect  cost  rate 
proposal  or  in  the  final  statement  of 
costs  incurred  or  estimated  to  be 
incurred  under  a  fixed-price  incentive 
contract. 

(b)  This  subpart  applies  to  ail  DoD 
contracts  awarded  after  February  26, 
1387,  in  excess  of  $100,000,  except  fixed- 
price  contracts  without  cost  incentives. 

231.7001  General. 

(a)  The  law  provides  for  the  following 
penalties; 

(1)  If  the  cost  is  unallowable  based  on 
clear  and  convincing  evidence,  the 
penalty  is  equal  to — 

(i)  The  amount  of  the  disallowed 
costs,  plus 

(ii)  Interest  on  the  paid  portion,  if  any, 
of  the  disallowance. 

(2)  If  the  cost  was  determined  to  be 
unallowable  before  proposal 
submission,  the  penalty  is  the  amount  in 
paragraph  (a)(1)  of  this  section,  plus  two 
times  the  amount  of  the  disallowed  cost. 

(3)  If  a  penalty  is  assessed  under 
paragraph  (a)(1)  or  (2)  of  this  section,  the 
department  or  agency  may  assess  an 
additional  penalty  of  not  more  than 
$10,000  per  proposal. 

(b)  These  penalties  are  in  addition  to 
other  civil  and  criminal  penalties 
provided  by  law. 

(c)  It  is  not  necessary  for  unallowable 
costs  to  have  been  paid  to  the  contractor 
in  order  to  assess  a  penalty. 

231.7002  Responslbllttfes. 

(a)  Departments  and  agencies  are 
responsible  for — 

(1)  Designating  officials  authorized  to 
assess  the  penalty  in  231.7001(a)(3). 

(2)  Establishing  requirements  for 
documentation  and  review  of 
administrative  contracting  officer  (ACO) 
determ  nations  and  recommendations  to 


assess  the  penalties  in  paragraph 
231.7001(a). 

(b)  The  cognizant  ACO  is  responsible 
for — 

(1)  Determining  whether  the  penalties 
in  paragraphs  231.7001(a)(1)  and  (2) 
should  be  assessed. 

(2)  Initiating  recommendations  to 
assess  the  penalty  under  paragraph 
231.7001(a)(3). 

(3)  If  there  is  evidence  that  the 
contractor  knowingly  submitted 
unallowable  costs — 

(i)  Referring  the  matter  to  the 
appropriate  defense  criminal 
investigative  organization  for  review; 
and 

(ii)  Taking  the  actions  indicated  in 
DoDD  7050.5,  Coordination  of  Remedies 
for  Fraud  and  Corruption  Relating  to 
Procurement  Activities. 

(c)  The  contract  auditor,  in  the  review 
and/or  the  determination  of  final  rate 
p.-oposals  for  contracts  subject  to  this 
Subpart,  is  responsible  for — 

(1)  Recommending  to  the  ACO  which 
costs  may  be  unallowable  and  subject  to 
the  penalties  in  paragraphs 
231.7001(a)(1)  and  (2). 

(2)  Providing  rationale  and  supporting 
documentation  for  any  recommendation. 

231.7003    Procedures. 

231.70C3-1    Assessing  ttie  penalty. 
(a)  The  cognizant  ACO  shall— 

(1)  Assess  the  penalty  in  231.7001(a)(l] 
when  the  submitted  cost  is  unallowable 
based  on  clear  and  convincing  evidence; 
or 

(2)  Assess  the  penalty  in  231.7001(a)(2) 
when  the  submitted  cost  was 
determined  to  be  unallowable  prior  to 
submission  of  the  proposal.  Prior 
determinations  of  unallowability  may  be 
evidenced  by — 

(i)  A  DCAA  Form  1,  Notice  of 
Contract  Costs  Suspended  and/or 
Disapproved,  (see  FAR  42.705-2) 
which — 

(A)  The  contractor  elected  not  to 
appeal;  or 

(B)  Was  not  withdrawn  by  DCAA. 
(ii)  A  contracting  officer  final  decision 

which  was  not  appealed. 

(iii)  Prior  ASBCA  or  court  decision 
involving  the  contractor,  which  upheld 
the  cost  disallowance. 

(iv)  Any  determination  of 
unallowability  under  FAR  31.201-6. 

(3)  Issue  a  final  decision  (see  FAR 
33.211)  which  includes  a  demand  for 
payment  of  any  penalty  assessed  under 
paragraphs  231.7001(a)(1)  or  (2).  The 
letter  shall  state  that  the  determination 
is  a  final  decision  under  the  Disputes 
clause  of  the  contract.  (Demanding 
payment  of  the  penalty  is  separate  from 


demanding  repayment  of  any  paid 
portion  of  the  disallowed  cost.) 

(b)  The  designated  department/ 
agency  official,  after  receiving  the 
ACO's  recommendation  and  where 
circumstances  warrant  the  additional 
penalty,  may  assess  the  penalty  in 
paragraph  231.7001(n)(3).  Appropriate 
circumstances  may  include  contractor's 
repeated  submissions  of  unallowable 
costs. 

231.7003-2    Computing  tf>e  penalty. 

(a)  The  amount  of  the  disallowed 
costs  subject  to  penalty  is  the  amount 
submitted  in  the  contractor's  proposal 
which — 

(1)  Is  allocated  to  contracts  subject  to 
this  subpart  (see  231.7000(b));  and 

(2)  Is  determined  to  be  unallowable 
based  on  clear  and  convincing  evidence. 

(b)  Compute  interest  on  the  paid 
portion  of  the  disallowed  cost. 

(1)  Consider  the  overpayment  to  have 
occurred,  and  interest  to  have  begun 
accumulating,  from  the  midpoint  of  the 
contractor's  fiscal  year.  Use  an  alternate 
equitable  method  if  the  cost  was  not 
incurred  and  paid  evenly  over  the  fiscal 
year. 

(2)  Use  the  interest  rate  specified  by 
the  Secretary  of  Treasury  pursuant  to 
Pub.  L.  92-41. 

(3)  Compute  interest  from  the  date  of 
overpayment  to  the  date  of  the  demand 
letter  for  payment  of  the  penalty. 

(4)  Determine  the  paid  portion  of  the 
disallowed  cost  in  consultation  with  the 
contract  auditor. 


231.7004    Contract! 

Use  the  clause  at  252.231-7001. 
Penalties  for  Unallowable  Costs,  in  all 
solicitations  and  contracts  over 
$100,000,  which  contain  the  clauses  at 
FAR  52.21ft-7,  52.210-13,  52.216-16,  or 
52.218-17. 

PART  232— CONTRACT  FINANCING 

Sec. 

Subpart  232.1— General 

232.102    Description  of  contract  nnancing 

methoda. 
232.102-70    Provisional  delivery  payments. 
232.106    Financial  consultation. 

232.170  Responsibilitiea. 

232.171  Contract  Finance  Committee. 

232.172  Financial  responsibility  of 
contractors. 

232.172-1    Required  Hnandal  revie«ra. 
232.172-2    Appropriate  information. 
232.172-3    Cash  flow  forecasts. 

Subpart  232.3— Loan  Quarant— a  tor 
Defense  Production 

232.302     Authority. 

Subpart  232.4— Advance  Payments 

232.404    Exclusions. 
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232.409  Contracting  officer  action. 
232.409-1    Recommendation  for  approval. 

232.410  Findings,  determination,  and 
authori2ation. 

232.412    Contract  clause. 
232.412-70    Additional  clauses. 
232.470    Advance  payment  pool. 

Subpart  232.5— Progress  Payments  Based 
on  Costs 

232.501  General. 

232.501-1    Customary  progress  payment 

rates. 
232.501-2    Unusual  progress  payments. 
232.501-3    Contract  price. 

232.502  Preaward  matters. 
232.502-1    Use  of  customary  progress 

payments. 
232.502-1-70    Customary  foreign  military 

sale  progress  payments. 
232.502-1-71    Customary  flexible  progress 

payments. 
232.502-4    Contract  clauses. 
232.502-4-70    Additional  clauses. 

232.503  Postaward  matters. 
232.503-6    Suspension  or  reduction  of 

payments. 
232.503-15    Application  of  Government  title 
terms. 

Subpart  232.6— Contract  Debts 

232.605  Responsibilities  and  cooperation 
among  Government  officials. 

232.606  Debt  determination  and  collection. 
232.610    Demand  for  payment  of  contract 

debt. 

232.616  Compromise  actions. 

232.617  Contract  clause. 

232.670  Transfer  of  responsibility  for  debt 
collection. 

232.671  Bankruptcy  reporting. 

Subpart  232.8— Assignment  of  Claims 
232.803     Policies. 

232.805  Procedure. 

232.806  Contract  clause. 

Subpart  232.9— Prompt  Payment 

232.903     Policy. 

232.905  Invoice  payments. 

232.906  Contract  fmancing  payments. 
Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 

Directive  5000.35.  FAR  subpart  1.3. 

Subpart  232.1— General 

232.102    Description  of  contract  financing 
methods. 

(e)(2)  Progress  payments  based  on 
percentage  or  stage  of  completion  are 
authorized  only  for  contracts  for 
construction  (as  defmed  in  FAR  36.102), 
shipbuilding,  and  ship  conversion, 
alteration,  or  repair. 

232.102-70    Provisional  delivery  payments. 

(a)  The  contracting  officer  may 
establish  provisional  deliveiy  payments 
to  pay  contractors  for  the  costs  of 
supplies  and  services  delivered  to  and 
accepted  by  the  Government  under  the 
following  contract  actions,  if 
undefinitized — 

(1)  Letter  contracts  contemplating  a 
fixed-price  contract: 


(2)  Orders  under  basic  ordering 
agreements; 

(3)  Spares  provisioning  documents 
annexed  to  contracts; 

(4)  Unpriced  equitable  adjustments  on 
fixed-price  contracts;  and 

(5)  Orders  under  indefinite  delivery 
contracts. 

(b)  Provisional  delivery  pajTnents 
shall  be — 

(1)  Used  sparingly; 

(2)  Priced  conservatively;  and 

(3)  Reduced  by  liquidating  previous 
progress  payments  in  accordance  with 
the  Progress  Payments  clause. 

(c)  Provisional  delivery  payments 
shall  not — 

(1)  Include  profit; 

(2)  Exceed  funds  obligated  for  the 
undefinitized  contract  action;  or 

(3)  Influence  the  definitized  contract 
price. 

232.108    Financial  consultation. 

(1)  Department/agency  contract 
financing  offices  are — 

(i)  Army— Chief  of  Contract 
Financing.  Office  of  the  Comptroller; 

(ii)  Navy— Executive  Comptroller  for 
Banking.  Cash  Management,  Contract 
Financing  and  Compensation  Systems. 
Assistant  Comptroller  of  the  Navy  for 
Financial  Management; 

(iii)  Air  Force — Chief  of  Banking  and 
Contract  Financing.  Directorate  of 
Accounting,  Air  Force  Accounting  and 
Finance  Centen 

(iv)  Defense  agencies — Office  of  the 
agency  comptroller. 

(2)  The  Under  or  Assistant  Secretary, 
or  other  designated  official,  responsible 
for  the  comptroller  function  within  the 
department  or  agency  is  the  focal  point 
for  financing  matters  at  the 
departmental/agency  headquarters. 
Departments/agencies  may  establish 
contract  financing  offices  at  operational 
levels. 

(3)  Contract  financing  offices  should 
participate  in — 

(i)  Developing  regulations  for  contract 
financing; 

(ii)  Developing  contract  provisions  for 
contract  financing;  and 

(iii)  Resolving  specific  cases  which 
involve  unusual  contract  financing 
requirements. 

232.170    Responsibilities. 

(a)  The  Director  of  Defense 
Procurement.  Office  of  the  Under 
Secretary  of  Defense  (Acquisition). 
USD(A)DP.  is  responsible  for  ensuring 
uniform  administration  of  DoD  contract 
financing,  including  DoD  contract 
financing  policies  and  important  related 
procedures. 

(b)  The  departments  and  agencies  are 
responsible  for  their  day-to-day  contract 


financing  operations.  Refer  specific 
cases  involving  financing  policy  or 
important  procedural  issues  to 
USD(A)DP  for  consideration  (see  also 
201.24  for  deviation  request  and 
approval  procedures). 

?32. 1 7 1    Contract  Finance  Committee. 

(a)  The  Contract  Finance  Committee 
consists  of — 

(1)  A  representative  of  the  USD(A)DP. 
serving  as  chairman; 

(2)  A  representative  of  the 
Comptroller  of  the  Department  of 
Defense;  and 

(3)  Two  representatives  of  each 
military  department  and  the  Defense 
Logistics  Agency  (one  representing 
contracting  and  one  representing  the 
contract  finance  office). 

(b)  The  Committee — 

(1)  Advises  and  assists  the  USD(A)DP 
in  ensuring  proper  and  uniform 
application  of  policies,  procedures,  and 
forms; 

(2)  Is  responsible  for  formulating, 
revising,  and  promulgating  uniform 
contract  financing  regulations; 

(3)  May  recommend  to  the  Secretary 
of  Defense  through  the  USD(A)DP 
further  policy  directives  on  financing; 
and 

(4)  Meets  at  the  request  of  the  Chair  or 
a  member. 

232. 1 72    Financial  responsibility  of 
contractors. 

Use  the  policies  and  procedures  in 
this  section  in  determining  the  financial 
capability  of  current  or  prospective 
contractors. 

232. 1 72- 1    Required  financial  reviews. 

The  contracting  officer  shall  perform  a 
financial  review  when  the  contracting 
officer  does  not  otherwise  have 
sufficient  information  to  make  a  positive 
determination  of  financial  responsibility. 
In  addition,  the  contracting  officer  shall 
consider  performing  a  financial 
review — 

(a)  Prior  to  award  of  a  contract, 
when — 

(1)  The  contractor  is  on  a  list  requiring 
preaward  clearance  or  other  special 
clearance  before  award; 

(2)  The  contractor  is  listed  on  the 
Consolidated  List  of  Contractors 
Indebted  to  the  Government  (Hold-Up 
List),  or  is  otherwise  known  to  be 
indebted  to  the  Government; 

(3)  The  contractor  may  receive 
Government  assets  such  as  contract 
financing  payments  or  Government 
property; 

(4)  The  contractor  is  experiencing 
performance  difficulties  on  other  work; 
or 
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(5)  The  contractor  is  a  new 
or  a  new  supplier  of  the  item. 

(b)  At  periodic  intervals  aft 
of  a  contract,  when — 

(1)  Any  of  the  conditions  of 
paragraphs  (a)  (2)  through  (5) 
subsection  are  applicable;  or 

(2)  There  is  any  other  reasc 
question  the  contractor's  abil 
finance  performance  and  coir 
the  contract. 

232.172-2    Appropriate  infomu 

(a)  The  contracting  officer  i 
whatever  type  and  depth  of  fi 
and  other  information  is  requ 
establish  a  contractor's  finam 
capability  or  disclose  a  contri 
financial  condition.  While  the 
contracting  officer  should  not 
information  that  is  not  necess 
protection  of  the  Government 
the  contracting  officer  must  ir 
obtaining  that  information  wl 
necessary.  The  unwillingness 
inability  of  a  contractor  to  pr( 
reasonably  requested  informe 
timely  manner,  especially  infi 
that  a  prudent  business  perso 
expected  to  have  and  use  in  t 
professional  management  of  i 
may  be  a  material  fact  in  the 
determination  of  the  contracti 
responsibility  and  prospects  i 
completion. 

(b)  Obtain  the  following  inf 
to  the  extent  required  to  prott 
Government's  interest.  In  add 
contracting  officer  concludes 
information  not  listed  below  i 
to  comply  with  232.172-1,  thai 
information  should  be  requesi 
information  must  be  for  the  p( 
who  are  legally  liable  for  coni 
performance.  If  the  contractoi 
corporation,  obtain  the  requir 
information  for  each  individui 
venturer/partner — 

(1)  Balance  sheet  and  incon 
statement — 

(i)  For  the  current  fiscal  yes 
(ii)  For  the  most  recent  fisci 
preferably,  for  the  two  preced 
years.  These  should  be  certifi 
independent  public  accountar 
appropriate  officer  of  the  firm 
(iii)  Forecasted  for  each  fisc 
the  remainder  of  the  period  ol 
performance; 

(2)  Summary  history  of  the  i 
and  its  principal  managers,  di 
any  previous  insolvencies — c( 
personal,  and  describing  its  pi 
services; 

(3)  Statement  of  all  affiliatic 
disclosing— 

(i)  Material  financial  intere: 
contractor; 
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financing  operations.  Refer  specif!'' 
cases  involving  financing  policy  or 
important  procedural  issues  to 
USD(A)DP  for  consideration  (see  also 
201.24  for  deviation  request  and 
approval  procedures). 

232.171    Contract  Finance  Committee. 

(a)  The  Contract  Finance  Committee 
consists  of — 

(1)  A  representative  of  the  USD(A)DP. 
serving  as  chairman; 

(2)  A  representative  of  the 
Comptroller  of  the  Department  of 
Defense;  and 

(3)  Two  representatives  of  each 
military  department  and  the  Defense 
Logistics  Agency  (one  representing 
contracting  and  one  representing  the 
contract  finance  office). 

(b)  The  Committee — 

(1)  Advises  and  assists  the  USD(A)DP 
in  ensuring  proper  and  uniform 
applicabon  of  policies,  procedures,  and 
forms; 

(2)  Is  responsible  for  formulating, 
revising,  and  promulgating  uniform 
contract  financing  regulations; 

(3)  May  recommend  to  the  Secretary 
of  Defense  through  the  USD(A)DP 
further  policy  directives  on  financing; 
and 

(4)  Meets  at  the  request  of  the  Chair  or 
a  member. 

232.172    Financial  responsibility  of 
contractors. 

Use  the  policies  and  procedures  in 
this  section  in  determining  the  fmancial 
capability  of  current  or  prospective 
contractors. 

232.172-1    Required  financial  reviews. 

The  contracting  officer  shall  perform  a 
financial  review  when  the  contracting 
officer  does  not  otherwise  have 
sufficient  information  to  make  a  positive 
determination  of  financial  responsibility. 
In  addition,  the  contracting  officer  shall 
consider  performing  a  financial 
review — 

(a)  Prior  to  award  of  a  contract, 
when — 

(1)  The  contractor  is  on  a  list  requiring 
preaward  clearance  or  other  special 
clearance  before  award; 

(2)  The  contractor  is  listed  on  the 
Consolidated  List  of  Contractors 
Indebted  to  the  Government  (Hold-Up 
List),  or  is  otherwise  known  to  be 
indebted  to  the  Government; 

(3)  The  contractor  may  receive 
Government  assets  such  as  contract 
financing  payments  or  Government 
property: 

(4)  The  contractor  is  experiencing 
performance  difHculties  on  other  work; 
or 


(5)  The  contractor  is  a  new  company 
or  a  new  supplier  of  the  item. 

(b)  At  periodic  intervals  after  award 
of  a  contract,  when — 

(1)  Any  of  the  conditions  of 
paragraphs  (a)  (2)  through  (5)  of  this 
subsection  are  applicable;  or 

(2)  There  is  any  other  reason  to 
question  the  contractor's  ability  to 
finance  performance  and  completion  of 
the  contract. 

232.172-2    Appropriate  Information. 

(a)  The  contracting  officer  shall  obtain 
whatever  type  and  depth  of  financial 
and  other  information  is  required  to 
establish  a  contractor's  financial 
capability  or  disclose  a  contractor's 
financial  condition.  While  the 
contracting  officer  should  not  request 
information  that  is  not  necessary  for  the 
protection  of  the  Government's  interests, 
the  contracting  officer  must  insist  upon 
obtaining  that  information  which  is 
necessary.  The  unwillingness  or 
inability  of  a  contractor  to  present 
reasonably  requested  information  in  a 
timely  manner,  especially  information 
that  a  prudent  business  person  would  be 
expected  to  have  and  use  in  the 
professional  management  of  a  business, 
may  be  a  material  fact  in  the 
determination  of  the  contractor's 
responsibility  and  prospects  for  contract 
completion. 

(b)  Obtain  the  following  information 
to  the  extent  required  to  protect  the 
Government's  interest.  In  addition,  if  the 
contracting  officer  concludes  that 
information  not  listed  below  is  required 
to  comply  with  232.172-1,  that 
information  should  be  requested.  The 
information  must  be  for  the  person(s) 
who  are  legally  liable  for  contract 
performance.  If  the  contractor  is  not  a 
corporation,  obtain  the  required 
information  for  each  individual/joint 
venturer/partner — 

(1)  Balance  sheet  and  income 
statement — 

(i)  For  the  current  fiscal  year  (interim); 

(ii)  For  the  most  recent  fiscal  year  and 
preferably,  for  the  two  preceding  fiscal 
years.  These  should  be  certified  by  an 
independent  public  accountant  or  by  an 
appropriate  officer  of  the  firm;  and 

(iii)  Forecasted  for  each  fiscal  year  for 
the  remainder  of  the  period  of  contract 
performance; 

(2)  Summary  history  of  the  contractor 
and  its  principal  managers,  disclosing 
any  previous  insolvencies — corporate  or 
personal,  and  describing  its  products  or 
services; 

(3)  Statement  of  all  affiliations 
disclosing— 

(i)  Material  financial  interests  of  the 
contractor; 


(ii)  Material  financial  interests  in  the 
contractor; 

(iii)  Material  affiliations  of  owners, 
officers,  directors,  major  stockholders; 
and 

(iv)  The  major  stockholders  if  the 
contractor  is  not  a  widely-traded, 
publicly-held  corporation; 

(4)  Statement  of  all  forms  of 
compensation  to  each  officer,  manager, 
partner,  joint  venturer,  or  proprietor,  as 
appropriate — 

(i)  Planned  for  the  current  year, 
(ii)  Paid  during  the  past  2  years;  and 
(iii)  Deferred  to  future  periods. 

(5)  Business  base  and  forecast 
which — 

(i)  Shows,  by  significant  markets, 
existing  contracts  and  outstanding 
offers,  including  those  under  negotiation; 
and 

(ii)  Is  reconcilable  to  indirect  cost  rate 
projections. 

(6)  Cash  forecast  for  the  duration  of 
the  contract  (see  232.172-3). 

(7)  Financing  arrangement  information 
which  discloses — 

(i)  Availability  of  cash  to  finance 
contract  performance; 

(ii)  Contractor's  exposure  to  financial 
crisis  from  creditor's  demands; 

(iii)  Degree  to  which  credit  security 
provisions  could  conflict  with 
Government  title  terms  under  contract 
financing; 

(iv)  Clearly  stated  confirmations  of 
credit  with  no  unacceptable 
qualifications;  and 

(v)  Unambiguous  written  agreement 
by  a  creditor  if  credit  arrangements 
include  deferred  trade  payments  or 
creditor  subordinations/repayment 
suspensions. 

(8)  Statement  of  all  state,  local,  and 
Federal  tax  accounts,  including  special 
mandatory  contributions,  e.g., 
environmental  superfund. 

(9)  Description  and  explanation  of  the 
financial  effect  of  issues  such  as — 

(i)  Leases,  deferred  purchase 
arrangements,  patent  or  royalty 
arrangements; 

(ii)  Insurance,  when  relevant  to  the 
contract; 

(iii)  Contemplated  capital 
expenditures,  changes  in  equity,  or 
contractor  debt  load; 

(iv)  Pending  claims  either  by  or 
against  the  contractor, 

(v)  Contingent  liabilities  such  as 
guarantees,  litigation,  environmental,  or 
product  liabilities; 

(vi)  Validity  of  accounts  receivable 
and  actual  value  of  inventory,  as  assets; 
and 

(vii)  Status  and  aging  of  accounts 
payable. 

(10)  Significant  ratios  such  , 
(i)  Inventory  to  annual  sales; 


(ii)  Inventory  to  current  assets: 
(iii)  Liquid  assets  to  current  assets: 
(iv)  Liquid  assets  to  current  liabilities: 
(v)  Current  assets  to  current  liabilities: 
and 
(vi)  Net  worth  to  net  debt. 

232. 1 72-3    Cash  flow  foracasts. 

(a)  A  contractor  must  be  able  to 
sustain  a  sufficient  cash  flow  to  perform 
the  contract.  Whenever  there  is  a  doubt 
about  the  sufficiency  of  a  contractor's 
cash  flow,  the  contracting  officer  should 
require  the  contractor  to  submit  a  cash 
flow  forecast  covering  the  duration  of 
the  contract. 

(b)  A  contractor's  inability  or  refusal 
to  prepare  and  provide  cash  flow 
forecasts  or  to  reconcile  actual  cash 
flow  with  previous  forecasts  is  a  strong 
indicator  of  serious  managerial 
deficiencies  or  potential  contract  cost  or 
performance  problems. 

(c)  Single  or  one-time  cash  flow 
forecasts  are  of  limited  forecasting 
power.  As  such,  they  should  be  limited 
to  preaward  survey  situations. 
Reliability  of  cash  flow  forecasts  can  be 
established  only  by  comparing  a  series 
of  previous  actual  cash  flows  with  the 
corresponding  forecasts  and  examining 
the  causes  of  any  differences. 

(d)  Cash  flow  forecasts  must — 

(1)  Show  the  origin  and  use  of  all 
material  amounts  of  cash  within  the 
entire  business  unit  responsible  for 
contract  performance,  period  by  period, 
for  the  length  of  the  contract  (or  until  the 
risk  of  a  cash  crisis  ends);  and 

(2)  Provide  an  audit  trail  to  the  data 
and  assumptions  used  to  prepare  it. 

(e)  Cash  flow  forecasts  can  be  no 
more  reliable  than  the  assumptions  on 
which  they  are  based.  Most  important  of 
these  assumptions  are — 

(1)  Estimated  amounts  and  timing  of 
purchases  and  payments  for  materials, 
parts,  components,  subassemblies,  and 
services; 

(2)  Estimated  amounts  and  timing  of 
payments  for  purchase  or  production  of 
capital  assets,  test  facilities,  and  tooling; 

(3)  Amounts  and  timing  of  fixed  cash 
charges  such  as  debt  installments, 
interest,  rentals,  taxes,  and  indirect 
costs; 

(4)  Estimated  amounts  and  timing  of 
payments  for  projected  labor,  both 
direct  and  indirect; 

(5)  Reasonableness  of  projected 
manufacturing  and  production 
schedules; 

(6)  Estimated  amounts  and  timing  of 
billings  to  customers  (including  progress 
payments),  and  customer  payments; 

(7)  Estimated  amounts  and  timing  of 
cash  receipts  from  lenders  or  other 
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credit  sources,  and  liquidation  of  loans; 
and 

(8]  Estimated  amounts  and  timii^  of 
cash  receipts  from  other  sources. 

(f)  The  confracfing  officer  should 
review  the  assumptions  underlying  the 
cash  flow  forecasts.  In  determining 
whether  the  awtunptiona  are  reasonable 
and  realistic,  the  contracting  officer 
should  consult  with — 

(1)  The  contractor, 

(2)  Government  personnel  in  the  etreas 
of  finance,  engineering,  production,  cost, 
and  price  analysis;  or 

[3]  Prospective  supply,  subcontract, 
and  loan  or  credit  sources. 

Subpart  232.3— Loan  Guarantees  for 
Defense  Production 

232J)02    Au«wrtty. 

(a)  The  use  of  guaranteed  loans  as  a 
contract  financing  njechanfsm  rerjuires 
the  availability  of  certain  congressional 
authority.  The  DoD  has  not  requested 
such  authority  in  recent  years,  and  none 
is  now  available. 

Subpart  232.4— A(*vanoe  Payments 

232.404    Exclusions. 

(a)(9)  The  requirements  of  FAR 
Subpart  32.4  do  not  apply  to 
advertisements  in  high  school  and 
college  publications  for  military 
recruitment  efforts  under  10  U.S.C.  503 
when  the  contract  cost  does  not  exceed 
$500. 

232.409  Contradtng  ofRcsr  action. 

232.409- 1    Rscommendation  for  approval 
To  ensure  uniform  appbcation  of  this 
subpart  (see  FAR  32.4G2(e)(l)),  the 
departmental/agency  contract  financing 
office  shall  prepare  the  documents 
required  by  FAR  32.40&-1  (e)  and  |f). 

232.410  FJndrngs,  determlnaUon.  and 
authorttstion. 

(b)  If  an  advance  payment  procedure 
is  used  without  a  special  bank  account, 
replace  paragraph  (a)(4)  of  the  Findings. 
Determination,  and  Authorization  for 
Advance  Payments  at  FAR  32.410  with: 

(4)  The  proposed  advance  payment  clause 
contains  appropriate  provisions  as  security 
for  advance  payments.  These  provisions 
include  a  requirement  that  the  outstanding 
advance  payments  will  be  liquidated  from 
cost  reimb»»9eni«nt»  a«  they  become  due  the 
contractor.  This  security  is  considered 
adequate  t«  protect  the  interest  of  the 
Government. 

232.412    Contract  ciausa. 

232.412-70    AdcMtonal  ctaosn. 

(a)  Use  the  clause  ai  252.232-7000, 
Advance  Payment  Pool,  in  any  contract 
that  will  be  subject  to  the  terms  of  an 


advance  payment  pool  agreeDient  with  a 
nonprofit  organization  or  educatiooal 
institution.  I^ionnaDy,  use  the  danse  in 
all  cost  reimbarsement  type  contracts 
with  the  organization  or  institution, 
(b)  Use  the  ciansc  at  252.232-7001, 
Disposition  of  Payments,  in  contracts 
when  payments  ander  the  contract  are 
to  be  made  by  a  disbursing  office  not 
designated  in  the  advance  paym«>t  jhkA 
agreement 

232.470    Advancs  payment  pool 

(a)  An  advance  payment  pool 
agreement — 

(1)  Is  a  means  of  financing  the 
performance  of  more  than  one  contract 
held  by  a  single  contractor. 

(2)  Is  especially  convenient  for  the 
financing  of  cost-type  contracts  with 
nonprofit  educational  or  research 
institutions  for  experimental  or  research 
and  development  work  when  several 
contracts  re^re  financing  by  advance 
payments.  When  appropriate,  pooled 
advance  payments  may  also  be  used  to 
finance  other  types  of  contracts  held  by 
a  single  contractor  and 

(3)  May  be  established — 

(i)  Wthont  regard  to  the  number  of 
appropriations  involved; 

(ii)  To  finance  contracts  for  one  or 
more  department(s)  or  contracting 
actrvityties);  or 

(iii)  In  addition  to  any  other  advance 
payment  pool  agreement  at  a  single 
contractor  location  when  if  is  more 
convenient  or  otherwise  preferable  to 
have  more  than  one  agreement. 

Subpart  232.5— Progress  Payments 
Based  on  Costs 

232.501     GencraL 

In  DoD,  customary  progress  payments 
may  be  either  uniform  or  flexible  (FAR 
32.501-l(a)).  See  also  232.501-1  and 
232.502-1-71. 

232.501-1    CustDmary  progress  peymsnt 
rates. 

(a)(i)  For  contracts  with  small 
disadvantaged  businesses,  the  unif<H-m 
customary  progress  payment  rate  is  90 
percent.  For  single  contracts  using 
multiple  progress  payment  rates,  see 
FAR  32.502-4(d).  For  contracts  funded 
with  FY87  and  other  fiscal  year 
appropriations,  the  contracting  officer 
may— 

(A)  Apply  the  customary  uniform 
progress  payment  rate  for  FY87 
appropriations  to  all  contract  line  items 
(see  Table  at  232.205-l-71(a)(7));  or 

(B)  Apply  the  customary  uniform  rate 
for  FY87  appropriations  to  only  those 
contract  line  items  funded  with  FY87 
appropriations,  applying  the  different 
customary-  uniform  rate  to  all  other  line 


items,  provided  the  requirenrents  of  FAR 
32.502-4(d)  are  met. 

(ii)  The  progress  payment  rates 
applicable  to  foreign  military  sale 
requirements  are  the  same  rates 
applicable  to  DoD  requirements. 

(iii)  For  customary  flexible  progress 
payments,  determine  the  appropriate 
rate  using  the  apypropriate  CASH 
compoter  jxogram  (see  232.502-1-71). 

232.501-2    Unusuai  progress  payments. 

(a)  Unusual  progress  payment 
arrangements  require  the  acfvance 
approval  of  the  USD(A|DP.  Contracting 
officers  shall  submit  all  nnusiral 
progress  payment  requests  to  the 
department  or  agency  contract  financing 
office  for  approval,  coordhiation  with 
the  Contract  Fhrance  Comrtittee 
(232.171),  end  submission  to  the 
USD(A)E»». 

232.501-3    Contract  prica. 

(b)  The  contracting  officer  may 
approve  progress  payments  when  the 
contract  price  exceeds  the  funds 
obligated  under  the  contract;  provided, 
the  contract  contains  an  appropriate 
Limitation  of  Funds  clause.  However, 
the  contracting  officer  shall  limit  such 
payments  to  the  lesser  of— 

(i)  The  applicable  rate  (i.e.,  the  lower 
of  the  progress  payment  rate,  the 
liquidation  rate,  or  the  loss-ratio 
adjusted  rate);  or 

(ii)  100  percent  of  the  funds  obligated. 

232.502    Prsaward  matters. 

232.502-1    Use  of  customary  progress 
payments. 

(bMl)  If  the  contractor  is  a  small 
disadvantaged  business,  progress 
payments  may  be  provided  when  the 
contract  will  involve  $50,000  or  more. 

232.502-1-70    Customary  foreign  mimary 
saie  progress  payments. 

(a)  Foreign  military  sale  (FMS) 
progress  payments  apply  to  DoD 
acquisitions  on  behalf  of  foreign 
governments  or  international 
organizations  (Section  22  of  the  Arms 
Export  Control  Act). 

(b)  FMS  progress  payments  do  not 
apply  to  acquisitions — 

(1)  For  replenishing  U.S.  Government 
inventories  or  stocks;  and 

(2)  Made  under  DoD  cooperative 
logistic  support  arrangements. 

232.502-1-71    Customary  ftexibie  progress 
payments. 

(a)  General.  (1)  Progress  payments 
reduce  contractor  investment  in  work  in 
process  inventory.  In  addition  to 
progress  payments,  other  factors 
influence  a  contractor's  actual 


investment  in  work  in  proces 
e.g..  delivery  schedules,  cash 
management  practices,  and  ( 
payment  practices. 

(2)  Progress  payment  amot 
determined  by  using  customc 
rates  are  insensitive  to  the  o1 
influencing  contractor  invest 
work  in  process  inventory. 
Consequently,  contractor  inv 
work  in  process  inventory  va 
contractors  and  contracts 

(3)  Flexible  progress  paymi 
are  designed  to  tailor  the  pro 
payment  rate  to  more  closely 
contractor's  cash  needs  for  fi 
contract  performance.  The  fl( 
is  expressed  as  a  percentage 
applied  to  costs  to  determine 
payable  as  a  progress  payme 
same  manner  as  customary  u 
rates  are  applied. 

(4)  For  flexible  progress  pa 
cash  needs  are  measured  anc 


Prior  to  H^ay  1.  1985 

May  1,  1985  tbtoogti  Octobef  18.  198 
Octotw  19.  1986  tfirough  Seplemtjer 
After  Seplemtiar  30,  1988 


(b)  Using  customary  flexib. 
payments.  (1)  Use  a  flexible  \ 
payment  rate  at  the  time  of  a 
definitization  instead  of  the  c 
uniform  rate  if — 

(i)  The  contractor  requests 
progress  payments; 

(ii)  The  contractor  agrees  t( 
requirements  of  this  section; 

(iii)  The  contract  contains  t 
at  FAR  52.232-16,  Progress  Pt 
However,  small  business  con 
may  get  flexible  progress  pay 
they  agree  to  use  the  clause  a 
52.232-16  without  its  Altemal 

(iv)  The  criteria  in  paragrai 
and  (3)  of  this  subsection  are 

(2)  Do  not  use  flexible  prog 
payments  for — 

(i)  Sealed  bid  contracts; 
(ii)  Undefinitized  contract  { 
(iii)  Contracts  awarded  anc 
entirely  outside  of  the  United 
possessions  or  territories. 

(3)  Contractors  who  submit 
cost  or  pricing  data,  as  define 
15.804-2.  for  negotiated  Hxed 
contracts  in  excess  of  $1  milli 
request  flexible  progress  payi 

(4)  Subcontractors  who  req 
flexible  progress  payments,  n 
criteria  in  paragraph  (b)(3)  of 
subsection,  an'  agree  to  the 
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items,  provided  the  requirenrents  of  FAR 
32.502-4(d)  are  met. 

(ii)  The  progress  pajrmenf  rates 
applicable  to  foreign  military  sale 
requirements  are  the  same  rates 
applicable  to  DoD  requirements. 

(iiil  For  customary  flexible  progress 
payments,  determine  the  appropriate 
rate  using  the  appropriate  CASH 
compoter  pro^^rm  (see  232.502-1-71). 

232.501-2    Unusual  progress  payments. 

(a)  Unusual  progress  payment 
arrangements  retprire  the  advance 
approval  of  the  USD(A)DP.  Contractmg 
officers  shall  submit  all  onosiral 
progress  payment  requests  to  the 
department  or  agency  contract  financing 
office  for  approval,  coordhxation  with 
the  Contract  Finance  Comrrtittee 
(232.171),  and  submission  to  the 
USD(A)EH». 

232.50^3    Contract  price. 

(b)  The  contracting  officer  may 
approve  progress  payments  when  the 
contract  price  exceeds  the  funds 
obligated  under  the  contract;  provided, 
the  contract  contains  an  appropriate 
Limitation  of  Fends  dense.  However, 
the  contracting  officer  shall  limit  such 
payments  to  the  lesser  of — 

(i)  The  applicable  rate  (i.e.,  the  lower 
of  the  progress  payment  rate,  the 
liquidation  rate,  or  the  loss-ratio 
adjusted  rate);  or 

(ii)  100  percent  of  the  funds  obligated. 

232.502    Preaward  matters. 

232.502-1    Use  of  customary  progress 
payments. 

(bKl)  If  the  contractor  is  a  small 
disadvantaged  business,  progress 
payments  may  be  provided  when  the 
contract  will  involve  $50,000  or  more. 

232.502-1-70    Customary  foreign  mltJtary 
sale  progress  payments. 

(a)  Foreign  military  sale  (FMS) 
progress  payments  apply  to  DoD 
acquisitions  on  behalf  of  foreign 
governments  or  international 
organizations  (Section  22  of  the  Arms 
Export  Control  Act). 

(b)  FMS  progress  payments  do  not 
apply  to  acquisitions — 

(1)  For  replenishing  U.S.  Government 
inventories  or  stocks;  and 

(2)  Made  under  DoD  cooperative 
logistic  suppMl  arrangements. 

232.502-1-71    Customary  ftex1t>le  progress 
payments. 

(a)  General  (1)  Progress  payments 
reduce  contractor  investment  in  work  in 
process  inventory.  In  addition  to 
progress  payments,  other  factors 
influence  a  contractor's  actual 


investment  in  work  in  process  inventory, 
e.g..  delivery  schedules,  cash 
management  practices,  and  Government 
payment  practices. 

(2)  Progress  payment  amounts  that  are 
determined  by  using  customary  uniform 
rates  are  insensitive  to  the  other  factors 
influencing  contractor  investment  in 
work  in  process  inventory. 
Consequently,  contractor  investments  in 
work  in  process  inventory  vary  among 
contractors  and  contracts 

(3)  Flexible  progress  payment  rates 
are  designed  to  tailor  the  progress 
payment  rate  to  more  closely  match  the 
contractor's  cash  needs  for  financing 
contract  performance.  The  flexible  rate 
is  expressed  as  a  percentage  which  is 
applied  to  costs  to  determine  the  amount 
payable  as  a  progress  payment,  in  the 
same  manner  as  customary  uniform 
rates  are  applied. 

(4)  For  flexible  progress  payments, 
cash  needs  are  measured  and  projected 


based  on  the  investment  required  for  the 
work  in  process  inventory  over  the  life 
of  the  contract.  Total  investment  is 
measured  by  a  weighted  average  of  total 
costs  paid  by  the  contractor.  The 
contractor's  investment  is  the  weighted 
average  of  the  amount  not  paid  by  the 
Government. 

(5)  DoD,  as  a  matter  of  policy,  requires 
contractors  to  retain  a  minimum 
investment  level  in  work  in  process 
inventory  over  the  life  of  the  contract 
(see  Table  32-1,  Customary  Uniform 
Progress  Payment  Rates).  This  minimum 
investment  level  is  based  on  the 
customary  uniform  progress  payment 
rate  and  its  related  investment 
percentage.  Accordingly,  the  DoD  will 
make  progress  payments  at  a  rate 
(expressed  as  a  whole  number)  that  is 
the  highest  rate  which  yields  a 
corresponding  investment  by  the 
contractor  in  work  in  process  inventory 


of  not  less  than  the  minimum  investmen* 
percentage. 

(6)  The  customary  flexible  progress 
payment  rate  will  be  determined  by 
using  the  DoD  Cash  Flow  Computer 
Model.  The  rate  computed  shall  not — 

(i)  Exceed  100  percent:  or 

(ii)  Be  less  than  the  customary  uniform 
progress  payment  rate  that  would  have 
been  applied  to  the  contract  in  the 
absence  of  customary  flexible  progresn 
payments. 

(7)  Table  32-1,  Customary  Uniform 
Progress  Payment  Rates,  shows  the 
customary  uniform  progress  payment 
rates,  minimum  contractor  investment 
(except  for  contracts  funded  with  FY87 
appropriations),  and  the  applicable  DoO 
Cash  Flow  Computer  Model.  For 
contracts  funded  with  FY87 
appropriations,  a  contractor  must  retain 
at  least  a  25  percent  investment  in  work 
in  process  inventory  over  the  life  of  the 
contract. 


Table  32-1.— Customary  Uniform  Progress  Payment  Rates 


Contract  award  date 


Prior  to  May  1.  1985 

May  1.  1985  through  October  18.  1986 

Octot>er  19.  1986  through  September  30,  1988.. 
After  September  30,  1988 


Uniform  rate 


90 
SO 
75 
80 


percentage 


5 

15 
2S 
20 


L^Asn  now  moosi 


CASH-n 
CASH-4II 
CASH-IV 
CASH-V 


(b)  Using  customary  flexible  progress 
payments.  (1)  Use  a  flexible  progress 
payment  rate  at  the  time  of  award  or 
definitization  instead  of  the  customary 
uniform  rate  if — 

(i)  The  contractor  requests  flexible 
progress  payments; 

(ii)  The  contractor  agrees  to  the 
requirements  of  this  section; 

(iii)  The  contract  contains  the  clause 
at  FAR  52.232-16,  Progress  Payments. 
However,  small  business  contractors 
may  get  flexible  progress  payments  if 
they  agree  to  use  the  clause  at  FAR 
52.232-16  without  its  Alternate  I;  and 

(iv)  The  criteria  in  paragraphs  (b)(2) 
and  (3)  of  this  subsection  are  met. 

(2)  Do  not  use  flexible  progress 
payments  for — 

(i)  Sealed  bid  contracts; 

(ii)  Undefinitized  contract  actions;  or 

(iii)  Contracts  awarded  and  performed 

entirely  outside  of  the  United  States,  its 

possessions  or  territories. 

(3)  Contractors  who  submit  certified 
cost  or  pricing  data,  as  defined  in  FAR 
15.804-2.  for  negotiated  fixed-price 
contracts  in  excess  of  $1  million  may 
request  flexible  progress  payments. 

(4)  Subcontractors  who  request 
flexible  progress  payments,  meet  the 
criteria  in  paragraph  (b)(3)  of  this 
subsection,  an'  agree  to  the 


requirements  of  this  subsection  are  to 
receive  flexible  progress  payments.  The 
prime  contractor  determines  the  flexible 
progress  payment  rate  without  regard  to 
the  rate  in  the  prime  contract.  In 
determining  the  appropriate  customary 
flexible  rate,  the  prime  contractor  will 
use  the  DoD  Cash  Flow  Computer  Model 
and  review  the  cash  flow  data  provided 
by  the  subcontractor. 

(5)  Prior  to  contract  award,  the 
contracting  officer  shall  determine  the 
customary  flexible  progress  payment 
rate  by  applying  the  appropriate  version 
of  the  DoD  Cash  Flow  Computer  Model. 
The  model  takes  into  accoimt  key  cash 
flow  factors  including  contract  cost 
profile,  delivery  schedules, 
subcontractor  progress  payments, 
liquidation  rates,  and  payment/ 
reimbursement  cycles.  For  contracts 
funded  with  FY87  appropriations,  use 
the  CASH-IV  model. 

(6)  If  the  contractor  requests  flexible 
progress  payments  after  contract  award 
or  definitization,  the  contracting  officer 
may,  if  warranted,  grant  their  use. 
However,  the  contractor  must  provide 
adequate  new  consideration  (see  FAR 
32.501-4). 

(c)  Contractor  cash  flow  and  cost 
information.  (1)  Contractors  shall 
furnish  to  the  contracting  o^icer  cash 


flow  data  in  the  form  and  context 
specified  for  use  in  the  DoD  Cash  Flow 
Computer  Model.  Contractors  should 
furnish  cash  flow  data  prior  to  the  start 
of  negotiations.  This  data  includes — 

(i)  Actual  and  projected  incurred  cost, 
broken  down  by  element  of  cost  and  by 
month,  for  the  duration  of  the  contract; 

(ii)  Float  times  for  each  element  of 
cost; 

(iii)  Dates  and  lag  times  of  actual  and 
projected  progress  payment  and 
delivery  payment  receipts;  and 

(iv)  Associated  contract  price  and 
profit  percentage. 

(2)  Contracting  oflicers  shall  verify  the 
cash  flow  data  using  the  procedures 
normally  used  to  verify  contractor  cost 
and  pricing  data,  and  establish  the 
customary  flexible  progress  payment 
rate  during  the  negotiation  of  the 
contract  price. 

(3)  If  any  customary  flexible  progress 
payment  rate  is  later  determined  to  be 
overstated  because  factual  data 
submitted  in  support  of  the  rate 
computation  was  not  current  accurate, 
or  complete  at  the  time  the  rate  was 
established,  the  flexible  progress 
payment  clause  at  252.232-7003  provides 
for — 
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(i)  Reduction  of  the  flexible  progress 
payment  rate;  and 
(ii)  Contractor  payment  of  interest. 
(4]  The  contracting  officer  will  assess 
the  interest  charge  on  the  amount  of  the 
overpayment  resulting  from  facts  that 
were  not  current,  accurate,  or  complete, 
whether  or  not  the  overpayment  has 
been  liquidated.  Calculate  the  interest 
from  the  date  of  the  overpayment  to  the 
date  of  liquidation  of  the  overpayment. 
In  determining  the  amount  of  interest, 
the  contracting  officer  may  determine  an 
average  overpayment  amount  and 
duration  as  the  basis  for  the  interest 
computation.  Interest  rates  change 
periodically;  therefore,  calculate 
average  amounts  and  durations 
separately  for  each  interest  period  that 
has  a  different  interest  rate. 

(5)  Administrative  contracting  officers 
are  encouraged  to  establish  advance 
agreements  at  contractor  locations  for 
payment  float  and  lag  times  which  are 
common  to  several  contracts.  Float  and 
lag  times  may  vary  significantly  from 
one  contract  to  another  due  to  variances 
in  efficiency  at  different  payment  offices 
or  due  to  differing  procedures  for  high 
dollar  versus  low  dollar  value  contracts. 
It  may,  therefore,  be  appropriate  to 
establish  advance  agreements  on 
several  different  float  and  lag  profiles  to 
suit  different  contract  situations. 

[d]  Rate  review.  (1)  The  flexible 
progress  payment  clause  at  252.232-7003 
provides  for  redetermination  of  the 
customary  flexible  progress  pejrment 
rate  whenever  the  computed  investment 
percentage  is  more  than  two  pnints 
above  or  below  the  specific  minimum 
investment  in  work  in  process  inventory 
(see  Table  at  232.502-l-71(a)(7]].  When 
such  a  redetermination  is  made — 

(i)  Apply  the  new  customary  flexible 
progress  payment  rate  to  the  next 
contractor  progress  payment  request; 
and 

(ii)  Adjust  the  unliquidated  progress 
payment  balance. 

(2)  Either  the  Government  or  the 
contractor  may  request  a  rate  review  at 
any  time  to  determine  if  the  computed 
investment  percentage  in  work  in 
process  inventory  is  outside  of  the 
investment  tolerance  in  paragraph  (d)(1) 
of  this  subsection.  For  contracts  funded 
with  FY87  appropriations,  the 
investment  range  is  23  to  27  percent  with 
a  target  of  25  percent. 

(3)  The  administrative  contracting 
officer  shall  assess  changes  in  the 
following  factors  during  each  periodic 
review  required  by  FAR  32.503-5  and 
shall  review  the  customary  flexible 
progress  payment  rate  whenever  there 
has  been — 

(i)  A  significant  change  in  the  float  or 
lag  factors; 


(ii)  A  significant  change  in  the 
delivery  schedule;  or 

(iii)  Substantial  work  added  to  or 
deleted  from  the  contract. 

(e)  Letter  contracts  and  undefinitized 
orders.  When  flexible  progress 
payments  are  contemplated  for  use  on  a 
definitized  contract  superseding  a  letter 
contract  or  an  unpriced  BOA  order,  the 
applicable  uniform  customary  progress 
payment  rate  shall  be  used  until 
definitization.  The  flexible  progress 
payment  rate  shall  be  determined  by  the 
contracting  officer  before  definitizing 
the  contract  or  order. 

(f)  A  vailabihty  of  CASH  program  and 
user's  guide.  The  flexible  progress 
payment  program  CASH  and  the  user's 
guide  are  available  to  offerors  and 
contractors  from  the  ctMitracting  officer. 

232.502-4    Contract  clauses. 

(b)  If  the  contractor  is  a  small 
disadvantaged  business,  use  the  FAR 
52.232-16,  Progress  Payment,  clause  with 
its  Alternate  I  and  change  each  mention 
of  the  progress  payment  rate  and 
hquidation  rate  (except  paragraph  (k))  to 
the  DoD  uniform  customary  progress 
payment  rate  of  90  percent  for  small 
disadvantaged  businesses. 

232.502-4-70    Additional  clauses. 

(a)  Use  the  clause  at  252.232-7002. 
Progress  Payments  for  Foreign  Military 
Sales  Acquisitions,  in  any  contract  that 
provides  for  progress  payments  and 
contains  foreign  military  sale 
requirements. 

(b)  Use  the  clause  at  252.232-7003. 
Flexible  Progress  Payments,  in  contracts 
using  a  customary  flexible  progress 
payment  rate. 

232.503    Postsward  matters. 

232.503-6    Suspension  or  reduction  ol 
payments. 

(g)  Loss  contracts.  Use  the  folbwing 
loss  ratio  adjustment  procedures  for 
making  adjustments  required  by  FAR 
32.503-6(f)  and  (g)— 

(i)  Except  as  provided  in  paragraph 
(g)(ii)  of  this  subsection,  the  contracting 
officer  shall  prepare  a  supplementary 
analysis  of  the  contractor's  request  for 
progress  payments  and  calculate  the 
loss  ratio  adjustment  using  the 
procedures  in  FAR  32.503-e(g). 

(ii)  The  contracting  officer  may 
request  the  contractor  to  prepare  the 
supplementary  analysis  as  an 
attachment  to  the  progress  payment 
request  when  the  contracting  officer 
determines  that  the  contractor's 
methods  of  estinmting  the  "Costs  to 
Complete"  are  reliable,  accurate,  and 
not  susceptible  to  improper  influences. 

(iii)  To  maintain  an  audit  trail  and 
permit  verification  of  calculations,  do 


not  make  the  loss  ratio  adjustments  by 
altering  or  replacing  data  on  the 
contractor's  original  request  for  progress 
payment  (SF  1443,  Contractor's  Request 
for  Progress  Payment,  or  computer 
generated  equivalent). 

232.503-t5    Application  of  Government 
title  terms. 

(d)  An  administrative  contracting 
officer  (ACO)  determination  that  the 
contractor's  material  management  and 
accounting  system  conforms  to  the 
standard  at  24Z7206{b)(7)  constitutes 
the  contracting  officer  approval 
requirement  of  FAR  32.503-15{d).  Prior 
to  granting  blanket  approral  of  cost 
transfers  between  contracts,  the  ACO 
should  determine  that — 

(i)  The  contractor  retains  records  of 
the  transfer  activity  that  took  place  in 
the  prior  month; 

(ii)  The  contractor  prepares,  at  least 
monthly,  a  summary  of  the  transfer 
activity  that  took  place  in  the  prior 
month;  and 

(iii)  The  summary  report  includes  as  a 
minimum,  the  total  number  and  dollar 
value  of  transfers. 

Subpart  232.6— Contract  Debts 

232.605  ResponsitMiJties  antt  cooperatior> 
among  Government  offlciais. 

(b)  Disbursing  officers  are  those 
officials  designated  to  make  payments 
under  a  contract  or  to  receive  payments 
of  amounts  due  under  a  contract.  At 
installations  where  integrated 
accounting  is  in  effect,  the  finance  and 
accounting  officer  is  a  disbursing  officer. 
The  disbursing  officer  is  responsible  for 
determining  the  amount  and  collecting 
contract  debts  whenever  overpayments 
or  erroneous  payments  have  been  made. 
The  disbursing  officer  also  has  primary 
responsibility  when  the  amounts  due 
and  dates  for  payment  are  contained  in 
the  contract,  and  a  copy  of  the  contract 
has  been  furnished  to  the  disbursing 
officer  with  notice  to  collect  as  amounts 
become  due. 

232.606  Debt  determination  and 
collection. 

(c)(9)(vii)  Upon  transfer  of  a  case  to 
the  contract  financing  office,  the 
contracting  officer  shall  dose  the  debt 
record  by  reference  to  the  date  of 
transfer. 

232.6 1 0    Demand  for  payment  of  contract 
debt 

(a)(i)  For  contract  debts  resulting  from 
other  than  a  termination  for  default,  the 
office  which  first  determines  an  amount 
due,  whether  it  be  the  contract 
administration  office,  the  contracting 
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office,  the  disbursing  office,  o 
selling  office/agency,  shall — 

(A)  Make  a  demand  for  paj 

(B)  Provide  a  copy  of  the  d( 
the  payment  office  cited  in  th 

(ii)  For  contract  debts  resul 
termination  for  default,  the  c( 
officer  shall  make  the  demam 
direct  the  debtor  to  make  sue 
to  the  designated  office. 

(b)(3)  The  contracting  offici 
forward  deferment  requests  t 
contract  financing  office  of  th 
contracting  department  or  agi 
decision  on  granting  the  defei 

232.6 1 6  Compromise  actions. 

Only  the  department/agem 
financing  offices  (232.108(1))  i 
authorized  to  compromise  del 
by  this  subpart. 

232.617  Contract  claus*. 

(a)  The  DoD  Contract  Finar 
Committee,  with  the  approval 
USD(A)DP,  may  exempt  the  c 
FAR  32.617(a)  (2)  through  (5)  \ 
contracts,  in  exceptional  circi 
from  the  administrative  interc 
required  by  this  subpart. 

(a)(7)  Other  exceptions — 

(A)  Contracts  for  instructioi 
military  or  ROTC  persoimel  a 
schools,  colleges,  and  univers 

(B)  Basic  agreements  with  t 
companies  for  commimicatior 
and  facilities,  and  purchases  i 
agreements;  and 

(C)  Transportation  contract 
common  carriers  for  common 
services. 

232.670  Transfer  of  rssponslbl 
collection. 

Disbursing  officers  will  trar 
responsibility  for  debt  collect] 
departmental/agency  contrac 
officcb  in  accordance  with  coi 
regulations.  Notwithstanding 
transfer  of  the  debt  collection 
responsibility,  contracting  offi 
continue  to  provide  assistanci 
requested  by  the  debt  collectii 

232.671  Bankruptcy  reporting, 
(a)  For  those  debts  covered 

subpart,  the  department  or  agi 
which  awarded  the  contract  s 
furnish  the  Department  of  Just 
claims  in  bankruptcy,  insolvei 
proceedings  for  reorganizatior 
arrangement.  Furnish  claims  v 

(1)  Have  been  transferred  tt 
contract  financing  office; 

(2)  Are  on  the  way  to  a  cont 
financing  office  at  the  inceptic 
bankruptcy  or  insolvency  proc 

(3)  Are  pending  and  not  for\ 
a  contract  financing  office  at  t 
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m  tract. 
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for  Foreign  Military 
in  any  contract  that 
58  payments  and 
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J  at  252.232-7003. 
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on  or  reduction  ol 
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rogress  payment 
«tracting  officer 
contractor's 
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ble.  accurate,  and 
^proper  influences. 
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oot  make  the  loss  ratio  adjustments  by 
altering  or  replacing  data  on  the 
contractor's  original  request  for  progress 
payment  (SF  1443,  Contractor's  Request 
for  Progress  Payment,  or  computer 
generated  equivalent), 

232.503-15    Application  o«  Government 
title  terms. 

(d)  An  administrative  contracting 
officer  (AGO)  determination  that  the 
contractor's  material  management  and 
accounting  system  conforms  to  the 
standard  at  242.7206{b)(7)  constitutes 
the  contracting  officer  approval 
requirement  of  FAR  32.503-15{d).  Prior 
to  granting  blanket  apprtrral  of  cost 
transfers  between  contracts,  the  AGO 
should  determine  that — 

(i)  The  contractor  retains  records  of 
the  transfer  activity  that  took  place  in 
the  prior  month; 

(iij  The  contractor  prepares,  at  least 
monthly,  a  summary  of  the  transfer 
activity  that  took  place  in  the  prior 
month;  and 

(iii)  The  summary  report  includes  as  a 
minimum,  the  total  number  and  dollar 
value  of  transfers. 

Subpart  232.6— Contract  Debts 

232.605  Responslbitjties  and  cooperation 
among  Government  officials. 

(b)  Disbursing  officers  are  those 
officials  designated  to  make  payments 
under  a  contract  or  to  receive  payments 
of  amounts  due  under  a  contract.  At 
installations  where  integrated 
accounting  is  in  effect,  the  finance  and 
accounting  officer  is  a  disbursing  officer. 
The  disbursing  officer  is  responsible  for 
determining  the  amount  and  collecting 
contract  debts  whenever  overpayments 
or  erroneous  payments  have  been  made. 
The  disbursing  officer  also  has  primary 
responsibility  when  the  amounts  due 
and  dates  for  payment  are  contained  in 
the  contract,  and  a  copy  of  the  contract 
has  been  furnished  to  the  disbursing 
officer  with  notice  to  collect  as  amounts 
become  due. 

232.606  Debt  determination  and 
collection. 

(c)(9)(vii)  Upon  transfer  of  a  case  to 
the  contract  financing  office,  the 
contracting  officer  shall  dose  the  debt 
record  by  reference  to  the  date  of 
transfer. 

232.6 10    Demand  for  payment  of  contract 
debt 

(a)(i)  For  contract  debts  resulting  from 
other  than  a  termination  for  default,  the 
office  which  first  determines  an  amount 
due.  whether  it  be  the  contract 
administration  office,  the  contracting 


office,  the  disbursing  office,  or  the 
selling  office/agency,  shall — 

(A)  Make  a  demand  for  payment:  and 

(B)  Provide  a  copy  of  the  demand  to 
the  payment  office  cited  in  the  contract. 

(ii]  For  contract  debts  resulting  from  a 
termination  for  default,  the  contracting 
officer  shall  make  the  demand  and 
direct  the  debtor  to  make  such  payment 
to  the  designated  office. 

(b)(3)  The  contracting  office  shall 
forward  deferment  requests  to  the 
contract  financing  office  of  the 
contracting  department  or  agency  for  a 
decision  on  granting  the  deferment. 

232.616  Compromise  actions. 

Only  the  department/agency  contract 
financing  offices  (232.108(1))  are 
authorized  to  compromise  debts  covered 
by  this  subpart. 

232.617  Contract  clause. 

(a)  The  DoD  Contract  Finance 
Committee,  with  the  approval  of  the 
USD(A)DP.  may  exempt  the  contracts  in 
FAR  32.617(a)  (2)  through  (5)  and  other 
contracts,  in  exceptional  circumstances, 
from  the  administrative  interest  charges 
required  by  this  subpart. 

(a)(7)  Other  exceptions — 

(A)  Contracts  for  instructions  of 
military  or  ROTC  personnel  at  civilian 
schools,  colleges,  and  universities; 

(B)  Basic  agreements  with  telephone 
companies  for  communications  services 
and  facilities,  and  purchases  under  such 
agreements;  and 

(C)  Transportation  contracts  with 
common  carriers  for  common  carrier 
services. 

232.670  Transfer  of  responsibility  for  debt 
collection. 

Disbursing  officers  will  transfer 
responsibility  for  debt  collection  to 
departmental/agency  contract  financing 
offlccb  in  accordance  with  comptroller 
regulations.  Notwithstanding  the 
transfer  of  the  debt  collection 
responsibility,  contracting  officers  shall 
continue  to  provide  assistance  as 
requested  by  the  debt  collection  office. 

232.671  Bankruptcy  reporting. 

(a)  For  those  debts  covered  by  this 
subpart,  the  department  or  agency 
which  awarded  the  contract  shall 
furnish  the  Department  of  Justice  any 
claims  in  bankruptcy,  insolvency,  or  in 
proceedings  for  reorganization  or 
arrangement.  Furnish  claims  which — 

(1)  Have  been  transferred  to  a 
contract  financing  office; 

(2)  Are  on  the  way  to  a  contract 
financing  office  at  the  inception  of 
bankruptcy  or  insolvency  proceedings; 

(3)  Are  pending  and  not  forwarded  to 
a  contract  financing  o^ce  at  the 


inception  of  bankruptcy  or  insolvency 
proceedings;  and 

(4)  Are  the  result  of  bankruptcy  or 
insolvency  proceedings. 

(b)  The  contract  financing  office  or 
other  office  designated  within  a 
department  or  agency  will  furnish  proof 
of  claims  to  the  Department  of  Justice. 

(c)  The  office  of  origin  of  a  debt  will 
provide,  as  soon  as  possible, 
information  on  a  bankruptcy, 
insolvency,  reorganization,  or 
rearrangement  to  the  office  designated 
within  a  department/agency  to  receive 
this  information. 

(d)  The  information  and  proof  of  claim 
requirements  in  paragraphs  (b)  and  (c) 
of  this  section  do  not  apply  to  debts  of 
less  than  $600. 

Subpart  232.8— Assignment  of  Claims 

232.S03    Policies. 

(b)  Only  contracts  for  personal 
services  may  prohibit  the  assignment  of 
claims. 

(d)  Under  50  U.S.C.  1651(a)  (4)  and  (5), 
a  national  emergency  exists  for  contract 
purposes.  Nevertheless,  if  departments/ 
agencies  decide  it  is  in  the 
Government's  interest,  they  may 
exclude  the  no-setoff  commitment. 

232.S0S    Procedure, 
(b)  The  assignee  shall  forward — 
(i)  To  the  administrative  contracting 
officer  (AGO),  a  true  copy  of  the 
instrument  of  assignment  and  an 
original  and  three  copies  of  the  notice  of 
assignment.  The  AGO  shall 
acknowledge  receipt  by  signing  and 
dating  all  copies  of  the  notice  of 
assignment  and  shall — 

(A)  File  the  true  copy  of  the 
instrument  of  assignment  and  the 
original  of  the  notice  in  the  contract  file; 

(B)  Forward  two  copies  of  the  notice 
to  the  disbursing  officer  of  the  payment 
office  cited  in  the  contract; 

(G)  Return  a  copy  of  the  notice  to  the 
assignee;  and 

(D)  Advise  the  contracting  officer  of 
the  assignment. 

(ii)  To  the  surety  or  sureties,  if  any,  a 
true  copy  of  the  instrument  of 
assignment  and  an  original  and  three 
copies  of  the  notice  of  assignment  The 
surety  shall  return  three  acknowledged 
copies  of  the  notice  to  the  assignee,  who 
shall  forward  two  copies  to  the 
disbursing  officer  designated  in  the 
contract. 

(iii)  To  the  disbursing  officer  of  the 
payment  office  cited  in  the  contract,  a 
true  copy  of  the  instrument  of 
assignment  and  an  original  and  one 
copy  of  the  notice  of  assignment.  The 
disbursing  officer  shall  acknowledge 
and  return  to  the  assignee  the  copy  of 


the  notice  and  shall  file  the  true  copy  of 
the  instrument  and  original  notice. 

232.806    Contract  ciaus*. 

(a)(2)  The  contracting  officer  shall  use 
Alternate  I  with  the  clause  at  FAR 
52.232-23,  Assignment  of  Claims,  unless 
otherwise  authorized  under  232.803(d). 

Subpart  232.9 — Prompt  Payment 

232.903    Policy. 

DoD  policy  is  to  assist  small 
disadvantaged  business  concerns  by 
paying  them  as  quickly  as  possible  after 
invoices  are  received  and  before  normal 
payment  due  dates  established  in  the 
contract  (see  232.905(2)). 

232.905    Invoice  payments. 

(1)  In  most  cases.  Government 
acceptance  or  approval  can  occur  within 
the  7  day  constructive  acceptance 
period  specified  in  the  FAR  Prompt 
Payment  clauses.  Government  payment 
of  construction  progress  payments  can, 
in  most  cases,  be  made  within  the  14 
day  period  allowed  by  the  Prompt 
Payment  for  Construction  Contracts 
clause.  While  the  contracting  officer 
may  specify  a  longer  period  because  the 
period  specified  in  the  contract  is  not 
reasonable  or  practical,  such  change 
should  be  coordinated  with  the 
Government  offices  responsible  for 
acceptance  or  approval  and  for 
payment.  Reasons  for  specifying  a 
longer  period  include  but  are  not  limited 
to:  the  nature  of  the  work  or  supplies  or 
services,  inspection  or  testing 
requirements,  shipping  and  acceptance 
terms,  and  resources  available  at  the 
acceptance  activity.  A  constructive 
acceptance  period  of  less  than  the  cited 
7  or  14  days  is  not  authorized. 

(2)  Designated  payment  offices  are 
encouraged  to  pay  small  disadvantaged 
business  (SDB)  concerns  as  quickly  as 
possible  after  invoices  are  received  and 
before  normal  payment  due  dates 
established  in  the  contract  The 
restrictions  of  FAR  32.903  prohibiting 
early  payment  do  not  apply  to  invoice 
payments  made  to  SDBs.  Contractors 
shall  not,  however,  be  entitled  to 
interest  penalties  if  invoice  payments 
are  not  made  before  the  normal  payment 
due  dates  established  in  the  contract 

(f)(6)  DoD  Manual  4000.25-5-M, 
Military  Standard  Contract 
Administration  Procedures  (MILSCAP). 
authorizes  electronic  signature  of 
receiving  reports. 

232.906    Contract  financing  payments. 

(a)(i)  DoD  policy  is  to  make  contract 
financing  payments  as  quickly  as 
possible.  Generally,  the  contracting 
officer  shall  insert  the  standard  due 
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dates  of  7  days  for  progress  payments 
and  14  days  for  interim  payments  on 
cost  type  contracts  in  subparagraphs 
(b)(2)  of  the  Prompt  Payment  clauses  at 
FAR  52.232-25,  52.232-26.  and  52.232-27. 

(ii)  The  contracting  officer  should 
coordinate  payment  terms  with  offices 
that  will  be  involved  in  the  payment 
process  to  ensure  that  terms  specified 
can  be  met.  Where  justified,  the 
contracting  officer  may  insert  a  due  date 
greater  than  but  not  less  than  the 
standard.  In  determining  payment  terms, 
consider — 

(A)  Geographical  separation; 

(B)  Workload; 

(C)  Contractor  ability  to  submit  a 
proper  request;  and 

(D)  Other  factors  that  could  affect 
timing  of  payment. 

PART  233— PROTESTS,  DISPUTES, 
AND  APPEALS 

Sec. 

Subpart  233.2— Disputes  and  Appeals 

233.204    Policy. 

233.210    Contracting  officer's  authority. 

233.214    Contract  clause. 

Subpart  233.70— Certification  of  Claims  and 
Requests  for  Adjustment  or  Relief 

233.7000  Policy. 

233.7001  Contract  clause. 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202,  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Subpart  233.2— Disputes  and  Appeals 
233.204    Policy. 

When  it  would  be  helpful  in  reviewing 
the  current  claim,  the  contracting  officer 
should  get  information  on  claims 
previously  filed  by  the  contractor  with 
other  contracting  officers. 

233.2 10    Contracting  officer's  authority. 
DFARS  243.105(a)  limits  contracting 
officer  authority. 

233.214    Contract  clause. 

Use  Alternate  I  of  the  clause  at  FAR 
52.233-1,  Disputes,  when— 

(1)  The  acquisition  is  for — 
(i)  Aircraft 

(ii)  Spacecraft  and  launch  vehicles 

(iii)  Naval  vessels 

(iv)  Missile  systems 

(v)  Tracked  combat  vehicles 

(vi)  Related  electronic  systems; 

(2)  The  contracting  officer  determines 
that  continued  performance  is — 

(i)  Vital  to  the  national  security,  or 
(ii)  Vital  to  the  public  health  and 
welfare;  or 

(3)  The  head  of  the  contracting 
activity  determines  that  continued 
performance  is  necessary  pending 
resolution  of  any  claim  that  might  arise 
under  or  be  related  to  the  contract. 


Subpart  233.70— Certification  of 
Claims  and  Requests  for  Adjustment 
or  Relief 

233.7000    Policy. 

(a)  10  U.S.C.  2410  requires  contractors 
to  certify  in  good  faith  that  all 
supporting  data  submitted  in  connection 
with  a  claim  (see  definition  in  FAR 
33.201).  a  request  for  equitable 
adjustment  to  contract  terms,  a  request 
for  relief  under  Public  Law  85-804  (see 
FAR  part  50),  or  another  similar  request 
that  exceeds  $100,000  are  accurate  and 
complete  to  the  best  of  the  certifying 
official's  knowledge  and  belief.  The 
certification  must  be  signed  by  a  senior 
company  official  in  charge  at  the 
contractor's  plant  or  location  involved. 

(b)  Submission  of  the  certification  in 
paragraph  (a)  of  this  section  is  in 
addition  to  any  certification  required  by 
FAR  part  15  or  FAR  part  33.  However, 
when  the  first  assertion  of  a  claim  or 
request  for  relief  coincides  with  the 
inception  of  a  contract  dispute,  the 
certification  requirement  in  FAR  33.207 
will  satisfy  the  requirement  in 
233.7000(a)  for  certification  of  a  claim  if 
the  certification  is  signed  by  a  senior 
company  official  in  charge  at  the 
contractor's  plant  or  location  involved. 

(c)  The  aggregate  amount  of  both  the 
increased  and  decreased  costs  shall  be 
used  in  determining  when  the  dollar 
threshold  requiring  certification  are  met 
(see  example  in  FAR  15.804-2(a){l)(ii)). 

233.7001    Contract  clause. 

Use  the  clause  at  252.233-7000. 
Certification  of  Claims  and  Requests  for 
Adjustment  or  Relief,  in  all  contracts 
expected  to  exceed  $100,000. 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

PART  234— MAJOR  SYSTEM 
ACQUISITION 

Sec. 

234.003    Responsibilities. 
234.005    General  Requirements. 
234.005-70    Solicitation  provision  and 
contract  clause. 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

234.003    Responsibilities. 

DoDD  5000.1,  Defense  Acquisition, 
and  DoDI  5000.2.  Defense  Acquisition 
Management  Policies  and  Procedures, 
contain  the  DoD  implementation  of 
OMB  Circular  A-109. 

234.005    General  requirements. 

234.005-70    Solicitation  provision  and 
contract  clause. 

When  the  Government  requires 
contractor  compliance  with  DoD  cost/ 
schedule  control  systems  criteria,  use 


the  provision  at  252.234-7000,  Notice  of 
Cost/Schedule  Control  Systems,  in 
solicitations  and  the  clause  at  252.234- 
7001.  Cost/Schedule  Control  Systems,  in 
solicitations  and  contracts. 

PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

Sec. 

235.001  Definitions. 

235.002  General. 

235.006  Contracting  methods  and  contract 
type. 

235.007  Solicitations 

235.010    Scientific  and  technical  reports. 

235.015  Contracts  for  research  with 
educational  institutions  and  nonprofit 
organizations. 

235.015-70    Special  use  allowances  for 
research  facilities  acquired  by 
educational  institutions. 

235.015-71    Short  form  research  contract 
(SFRC). 

235.016  Broad  agency  announcement. 

235.070  Indemnification  against  unusually 
hazardous  risks. 

235.070-1    Indemnification  under  research 

and  development  contracts. 
235.070-2    Indemnification  under  contracts 

involving  both  research  and  development 

and  other  work. 
235.070-3    Contract  clauses. 

235.071  Additional  contract  clauses. 
Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 

Directive  5000.35,  FAR  subpart  1.3. 

235.001    Definitions. 

The  following  terms  are  defined  in 
DoD  7nO-l-M,  Budget  Guidance 
Manual.  As  used  in  this  part — 

Advanced  development  means  all 
effort  directed  toward  projects  which 
have  moved  info  the  development  of 
hardware  for  test.  The  prime  proof  of 
this  type  of  effort  is  proof  of  design 
concept  rather  than  the  development  of 
hardware.  Projects  in  this  category  have 
a  potential  military  application. 

Engineering  development  means  those 
projects  in  full-scale  engineering 
development  but  which  have  not  yet 
received  approval  for  production  or  had 
production  funds  included  in  the  DoD 
budget  submission  for  the  budget  or 
subsequent  fiscal  year.  This  area  is 
characterized  by  major  line  item 
projects  where  program  control  is 
exercised  by  review  of  individual 
projects. 

Exploratory  development  means  all 
effort  directed  toward  the  solution  of 
specific  military  problems,  short  of 
major  development  projects.  This  type 
of  effort  may  vary  from  fairly 
fundamental  applied  research  to  quite 
sophisticated  bread-board  hardware, 
study,  programming,  and  planning 
efforts.  It  would  thus  include  studies, 
investigations,  and  minor  development 
effort.  The  dominant  characteristic  of 
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the  provision  at  252.234-7000,  Notice  of 
Cost/Schedule  Control  Systems,  in 
solicitations  and  the  clause  at  252.234- 
7001,  Cost/Schedule  Control  Systems,  in 
solicitations  and  contracts. 

PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

235.001  Definitions. 

235.002  General. 

235.006  Contracting  methods  and  contract 
type. 

235.007  Solicitations 

235.010    Scientific  and  technical  reports. 

235.015  Contracts  for  research  with 
educational  institutions  and  nonprofit 
organizations. 

235.015-70    Special  use  allowances  for 
•research  facilities  acquired  by 
educational  institutions. 

235.015-71    Short  form  research  contract 
(SFRC). 

235.016  Broad  agency  announcement. 

235.070  Indemnification  against  unusually 
hazardous  risks. 

235.07O-1    Indemnification  under  research 

and  development  contracts. 
235.070-2    Indemnification  under  contracts 

involving  both  research  and  development 

and  other  work. 
235.070-3    Contract  clauses. 

235.071  Additional  contract  clauses. 
Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 

Directive  5000.35,  FAR  subpart  1.3. 

235.001    Definitions. 

The  following  terms  are  defined  in 
DoD  7nO-l-M,  Budget  Guidance 
Manual.  As  used  in  this  part — 

Advanced  development  means  all 
effort  directed  toward  projects  which 
have  moved  into  the  development  of 
hardware  for  test.  The  prime  proof  of 
this  type  of  effort  is  proof  of  design 
concept  rather  than  the  development  of 
hardware.  Projects  in  this  category  have 
a  potential  military  application. 

Engineering  development  means  those 
projects  in  full-scale  engineering 
development  but  which  have  not  yet 
received  approval  for  production  or  had 
production  funds  included  in  the  DoD 
budget  submission  for  the  budget  or 
subsequent  fiscal  year.  This  area  is 
characterized  by  major  line  item 
projects  where  program  control  is 
exercised  by  review  of  individual 
projects. 

Exploratory  development  means  all 
effort  directed  toward  the  solution  of 
specific  military  problems,  short  of 
major  development  projects.  This  type 
of  effort  may  vary  from  fairly 
fundamental  applied  research  to  quite 
sophisticated  bread-board  hardware, 
study,  programming,  and  planning 
efforts.  It  would  thus  include  studies, 
investigations,  and  minor  development 
effort.  The  dominant  characteristic  of 


this  category  of  effort  is  that  it  be 
pointed  toward  specific  military 
problem  areas  with  a  view  toward 
developing  and  evaluating  the  feasibility 
and  practicability  of  proposed  solutions 
and  determining  their  parameters. 

Management  and  support  means  all 
effort  directed  toward  support  of 
installations  and  operations  required  for 
general  research  and  development  use. 
This  includes  military  construction  of  a 
general  nature  imrelated  to  specific 
programs,  maintenance  support  of 
laboratories,  operation  and  maintenance 
of  test  ranges,  and  maintenance  of  test 
aircraft  and  ships.  Costs  of  laboratory 
personnel,  either  in-house  or  contracted, 
would  be  assigned  to  projects  or  as  a 
line  item  in  the  research,  exploratory 
development,  or  advanced  development 
program  areas,  as  appropriate. 
Management  and  support  is  not 
research  and  development  except  in 
exceptional  cases.  For  example, 
construction  of  recreational  facilities  at 
an  installation  is  not  research  and 
development  work,  even  if  the 
installation  is  used  only  for  research 
and  development  work. 

Operational  system  development 
means  those  projects  still  in  full-scale 
engineering  development,  but  which 
have  received  approval  for  production 
through  Defense  Acquisition  Board  or 
other  action,  or  production  funds  have 
been  included  in  the  OoD  budget 
submission  for  the  budget  or  subsequent 
year.  All  items  in  this  area  are  major 
line  item  projects  which  appear  as 
RDT&E  costs  of  weapons  systems 
elements  in  other  programs.  Program 
control  is  exercised  by  review  of  the 
individual  projects. 

Research  means  all  effort  of  scientific 
study  and  experimentation  directed 
toward  increasing  knowledge  and 
understanding  in  those  fields  of  the 
physical,  engineering,  environmental, 
and  life  sciences  related  to  long-term 
national  security  needs.  It  provides 
fundamental  knowledge  required  for  the 
solution  of  military  problems.  It  forms  a 
part  of  the  base  for — 

(1)  Subsequent  exploratory  and 
advanced  developments  in  Defense 
related  technologies;  and 

(2)  New  or  improved  military 
functional  capabilities  in  areas  such  as 
communications,  detection,  tracking, 
surveillance,  propulsion,  mobility, 
guidance  and  control,  navigation,  energy 
conversion,  materials  and  structures, 
and  personnel  support. 

Research  and  development  ordinarily 
covers  only  the  following  categories — 

(1)  Research; 

(2)  Exploratory  development; 

(3)  Advanced  development; 

(4)  Engineering  development;  and 


(5)  Operational  systems  development. 

235.002    General. 

Contracts  for  services  or  the  use  of 
facilities  for  research,  development,  or 
research  and  development  may  be  for  a 
term  of  not  more  than  five  years  and 
may  be  extended  for  a  term  of  not  more 
than  five  years  (10  U.S.C.  2352). 

235.006    Contracting  methods  and 
contract  type. 

(b)(i)  A  fixed-price  type  contract  shall 
not  be  awarded  for  a  development 
program  effort  unless — 

(A)  The  level  of  program  risk  permits 
realistic  pricing; 

(B)  The  use  of  a  fixed-price  type 
contract  permits  an  equitable  and 
sensible  allocation  of  program  risk 
between  the  Government  and  the 
contractor  and 

(C)  A  written  determination  that  the 
criteria  of  paragraphs  (b)(i){A)  and  (B)  of 
this  section  have  been  met  is  executed — 

[1]  By  the  Under  Secretary  of  Defense 
for  Acquisition  (USD(A))  for — 

[f]  Research  and  development  for  non- 
major  systems,  if  the  contract  is  over  $25 
million; 

[if]  The  lead  ship  of  a  class; 

[Hi]  The  development  of  a  major 
system  (as  defined  in  FAR  34.001)  or 
subsystem  thereof,  if  the  contract  is  over 
$25  million,  or  is  over  $10  million  and  is 
funded  with  FY90  funds  (Pub.  L.  101-165, 
Section  9048)  or  FY91  funds  (Pub.  L.  101- 
511). 

[2]  By  the  contracting  officer  for  any 
development  not  covered  by  paragraphs 
(b](i)(C)(7)  of  this  section. 

(ii)  Before  award,  submit  the 
Government's  prenegotiation  position, 
and  the  proposed  (and  unexecuted) 
agreement  wrtth  the  contractor  to  the 
USD(A)  for  any  action  which  is — 

(A)  An  increase  of  more  than  $250 
million  in  the  price  of  a  fixed-price  type 
development  contract,  or  a  fixed-price 
type  contract  for  the  lead  ship  of  a  class; 

(B)  A  reduction  in  the  amount  of  work 
under  a  fixed-price  type  development 
contract  or  a  fixed-price  type  contract 
for  the  lead  ship  of  a  class,  when  the 
contract  action  is  valued  at  more  than 
$100  million;  or 

(C)  A  repricing  of  fixed-price  type 
production  options  to  a  development 
contract  or  a  contract  for  the  lead  ship 
of  a  class,  which  increases  the  price  by 
more  than  $250  million  for  equivalent 
quantities. 

(iii)  Notify  the  USD{A)  of  an  intent  not 
to  exercise  a  fixed-price  production 
option  on  a  development  contract  for  a 
major  weapon  system  reasonably  in 
advance  of  the  expiration  of  the  option 
exercise  period. 


235.007    Solicitations. 

(g)  To  ensure  that  prospective  offerors 
fully  understand  the  details  of  the  work, 
the  contracting  officer  may  include  the 
Government's  estimate  of  the  man-year 
effort  under  a  research  contract. 

235.010    Scientific  and  technical  reports. 

(b)  The  Defense  Technical 
Information  Center  (DTIC) — 

(A)  Mas  eligibility  requirements  for 
use  of  its  services.  Requests  for 
information  on  eligibility  should  be 
addressed  to  DTIC-FDRB. 

(B)  Requires  registration  for  use  of  its 
services.  Instructions  for  registration  are 
in  Defense  Logistics  Agency  Regulation 
4185.10,  Certification  and  Registration 
for  Access  to  DoD  Scientific  and 
Technical  Information. 

235.015  Contracts  for  research  with 
educational  institutions  and  nonprofit 
organizations. 

(b)  Basic  agreements.  (1)(A)  The 
Office  of  Naval  Research  has 
responsibility  on  behalf  of  all  of  DoD  for 
negotiating  these  basic  agreements, 
except  for  basic  agreements  with 
Federally  Funded  Research  and 
Development  Centers; 

(B)  When  using  a  basic  agreement — 

(7)  Incorporate  it  by  reference  in 
section  I  of  the  contract;  and 

[2]  Incorporate  any  special  clause 
requirements  in  section  H. 

235.015-70    Special  use  allowances  for 
resesrch  facllrties  acquired  by  educational 
Institutions. 

(a)  Definitions.  As  used  in  this 
subsection — 

(1)  Research  facility  means — 

(i)  Real  property,  other  than  land;  and 
(ii)  Includes  structures,  alterations, 
and  improvements,  acquired  for  the 
purpose  of  conducting  scientific 
research  under  contracts  with 
departments  and  agencies  of  the  DoD. 

(2)  Special  use  allowance  means  a 
negotiated  direct  or  indirect 
allowance — 

(i)  For  construction  or  acquisition  of 
buildings,  structures,  and  real  property, 
other  than  land;  and 

(ii)  Where  the  allowance  is  computed 
at  an  annual  rate  excee  iing  the  rate 
which  normally  would  be  allowed  under 
FAR  subpart  31.3. 

(b)  Policy.  (1)  Educational  institutions 
are  to  furnish  the  facilities  necessary  to 
perform  Defense  contracts.  FAR  31.3 
governs  how  much  the  Government  will 
reimburse  the  institution  for  the 
research  programs.  However,  in 
extraordinary  situations,  the 
Government  may  give  special  use 
allowances  to  an  educational  institution 
when  the  institution  is  unable  to  provide 
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the  capital  for  new  laboratories  or 
expanded  facilities  needed  for  Defense 
contracts. 

(2)  Decisions  to  provide  a  special  use 
allowance  must  be  made  on  a  case-by- 
case  basis,  using  the  criteria  in 
paragraph  (c)  of  this  subsection. 

(c)  Authorization  for  special  use 
allowance.  The  head  of  a  contracting 
activity  may  approve  special  use 
allowances  only  when  all  of  the 
following  conditions  are  met — 

(1)  The  research  facility  is  essential  to 
the  performance  of  DoD  contracts; 

{2}  Existing  facilities,  either 
Government  or  nongovernment,  cannot 
meet  program  requirements  practically 
or  effectively: 

(3)  The  proposed  agreement  for 
special  use  allowances  is  a  sound 
business  arrangement; 

(4)  The  Government's  furnishing  of 
Government-owned  facilities  is 
undesirable  or  impractical;  and 

(5)  The  proposed  use  of  the  research 
facility  is  to  conduct  essential 
Government  research  which  requires  the 
new  or  expanded  facilities. 

(d)  Application  of  the  special  use 
allowance.  (1)  In  negotiating  a  special 
use  allowance — 

(i)  Compare  the  needs  of  DoD  and  of 
the  institution  for  the  research  facility  to 
determine  the  amount  of  the  special  use 
allowance; 

(ii)  Consider  rental  costs  for  similar 
space  in  the  area  where  the  research 
facility  is  or  will  be  located  to  establish 
the  annual  special  use  allowance; 

(iii)  Do  not  include  or  allow — 

(A)  The  costs  of  land;  or 

(B]  Interest  charges  on  capital; 
(iv)  Do  not  include  maintenance, 

utilities,  or  other  operational  costs; 

(v)  The  period  of  allowance  generally 
will  be — 

(A)  At  least  ten  years;  or 

(B)  A  shorter  period  if  the  total 
amount  to  be  allowed  is  less  than  the 
construction  or  acquisition  cost  for  the 
research  facility; 

(vi)  Generally,  provide  for  allocation 
of  the  special  use  allowance  equitably 
among  the  Government  contracts  using 
the  research  facility; 

(vii)  Special  use  allowances  apply 
only  in  the  years  in  which  the 
Government  has  contracts  in  effect  with 
the  institution.  However,  if  in  any  given 
year  there  is  a  reduced  level  of 
Government  research  effort  which 
results  in  the  special  use  allowance 
being  excessive  compared  to  the 
Government  research  funding,  a 
separate  special  use  allowance  may  be 
negotiated  for  that  year; 

(viii)  Special  use  allowances  may  be 
adjusted  for  the  period  before 
construction  is  complete  if  the  facility  is 


partially  occupied  and  used  for 
Government  research  during  that  period. 

(2)  A  special  use  allowance  may  be 
based  on  either  total  or  partial  cost  of 
construction  or  acquisition  of  the 
research  facility. 

(i)  When  based  on  total  cost  neither 
the  normal  use  allowance  nor 
depreciation  will  apply — 

(A)  During  the  special  use  allowance 
period;  and 

(B)  After  the  educational  institution 
has  recovered  the  total  construction  or 
acquisition  cost  from  the  Government  or 
other  users. 

(ii)  When  based  on  partial  cost, 
normal  use  allowance  and 
depreciation — 

(A)  Apply  to  the  balance  of  costs 
during  the  special  use  allowance  period 
to  the  extent  negotiated  in  the  special 
use  allowance  agreement;  and 

(B)  Do  not  apply  after  the  special  use 
allowance  period,  except  for  normal  use 
allowance  applied  to  the  balance. 

(3)  During  the  special  use  allowance 
period,  the  research  facility — 

(i)  Shall  be  available  for  Government 
research  use  on  a  priority  basis  over 
nongovernment  use;  and 

(ii)  Cannot  be  put  to  any  significant 
use  other  than  that  which  justified  the 
special  use  allowance,  unless  the  head 
of  the  contracting  activity,  which 
approved  the  special  use  allowance, 
consents. 

(4)  The  Government  will  pay  only  an 
allocable  share  of  the  special  use 
allowance  when  the  institution  makes 
any  substantial  use  of  the  research 
facility  for  parties  other  than  the 
Government  during  the  period  when  the 
special  use  allowance  is  in  effect. 

(5)  In  no  event  shall  the  institution  be 
paid  more  than  the  acquisition  costs. 

235.0 1 5-7 1    Short  form  research  contract 
(SFRC). 

(a)  Scope.  This  section  prescribes 
procedures  for  contracting  within  the 
U.S.  for  research  on  a  cost- 
reimbursement  basis  with  educational 
institutions  or  nonprofit  organizations 
whose  primary  purpose  is  the  conduct  of 
scientific  research. 

(b)  Definitions.  As  used  in  this 
section — 

(1)  Educational  institution  means  an 
institution  of  higher  learning  which — 

(i)  Provides  facilities  for  teaching  and 
research;  and 

(ii)  Is  authorized  to  grant  academic 
degrees. 

(2)  Nonprofit  organization  means — 
(i)  Organizations  of  the  type — 

(A)  Described  in  section  501  (c)(3)  and 
(d)  of  the  Internal  Revenue  Code  of  1954 
(26  U.S.C.  501(c)):  and 


(B)  Exempt  from  taxation  under 
section  501(a)  of  the  Internal  Revenue 
Code  (26  U.S.C.  501(a));  or 

(ii)  Any  nonprofit  scientific 
organization  qualified  under  a  state 
nonprofit  organization  statute. 

(3)  Research  includes  all  effort 
described  as  research  in  235.001. 
including  that  part  of  exploratory 
development  applicable  to  applied 
research. 

(c)  Applicability.  (1)  Do  not  use  the 
SFRC  for  any  purpose  other  than  as 
described  in  this  section. 

(2)  The  procedures  in  this  section  may 
be  used  if — 

(i)  The  principal  purpose  of  the 
acquisition  is  research  from  an 
educational  institution  or  a  nonprofit 
organization; 

(ii)  The  effort  will  be  on  a  cost- 
reimbursement  basis; 

(iii)  The  basis  for  award  is — 

(A)  A  basic  research  proposal 
responding  to  a  broad  agency 
announcement  (FAR  6.102(d)(2));  or 

(B)  An  unsolicited  research  proposal 
(FAR  6.302-1);  or 

(C)  A  proposal  estabhshing  or 
maintaining  an  essential  engineering, 
research,  or  development  capability 
(FAR  6.302-3);  and 

(iv)  The  contract  requires  the  delivery 
of  designs,  drawings,  or  reports  as  end 
items. 

(d)  Content  of  research  proposal. 
Research  proposals  submitted  under  this 
section  must  contain — 

(1)  All  the  information  in  FAR  15.505; 

(2)  A  statement  of  work  complying 
with  FAR  35.005,  and  a  breakdown  of 
the  time  the  principal  investigator  and 
any  associates  will  devote  to  the 
contract  (see  FAR  35.015(a)).  The 
breakdown  will  be  by  work-days,  work- 
months,  or  work-years; 

(3)  The  executed  representations  on 
DD  Form  2222-1,  Representations  and 
Certifications  from  Offerors  Submitting 
Proposals  Under  DEARS  235.70. 
(Representations  and  certifications 
submitted  on  a  one-time  basis  to  each 
contracting  office  are  valid  for  all  SFRC 
contract  awards  made  by  that  office 
only  if  the  offeror  in  each  proposal 
references  the  one-time  submission  and 
confirms  its  validity.); 

(4)  A  statement  that  the  Government 
may  award  a  contract  under  the 
procedures  of  this  section; 

(5)(i)  Identification  of  property  in  the 
Contractor-Acquired  Property  clause  by 
showing  for  each  item,  when  possible^- 

(A)  The  description  of  the  property; 
and 

(B)  The  estimated  or  known  cost; 
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(ii)  The  description  of  the  pr< 
should  be  detailed  enough  to  ei 
contracting  officer — 

(A)  To  determine  whether  th 
Government  will  furnish  such  i 
under  FAR  35.014  and  FAR  45.: 

(B)  For  proRerty  which  may  I 
contractor-acquired  (versus 
Govemment-fumished) — 

[I)  To  accept  it  as  advance 
notification  required  by  FAR  5; 
and 

[2]  To  authorize  acquisition  t 
award; 

(iii)  If  the  offeror  proposes  to 
facilities  (FAR  45.301),  the  offei 
include  a  written  statement  wh 

(A)  Explains  why  acquiring  t 
items  with  contract  funds  is  ne 
and 

(B)  Expresses  the  offeror's 
unwillingness  or  financial  inab 
acquire  the  items  with  the  offei 
resources; 

(iv)  Special  test  equipment  o 
components  proposed.  Individi 
of  less  than  $1,000  may  be  grou 
category  (FAR  45.307-2); 

(6)  A  SF 1411.  Contract  Pricii 
Proposal  Cover  Sheet,  or  accep 
substitute.  FAR  52.244-2(b)  pre 
information  required  for  subco 

(7)  Markings  complying  with 
15.509  on  the  title  page  and  eac 
restricted  sheet  if  the  proposal 
data  that  the  offeror  does  not  v 
disclosed  for  any  purpose  othe 
evaluation.  In  addition,  the  offi 
should  state  in  the  offer  or  chei 
A  on  page  2  of  the  DD  Form  22: 
offeror  grants  the  Government 
permission  to  have  nongovemr 
evaluators  review  the  proposal 

(8)  The  following  statement: 
"This  proposal  incorporates 

reference,  and  makes  a  part  th( 
applicable  clauses  in  DEARS  2 
71(i)  in  effect  on  the  effective  d 
contract  or  such  other  dates  as 
mutually  agreed  upon." 

(9)  Any  other  applicable  FAI 
DFARS  clauses  agreed  to  by  th 

(10)  Monthly  expenditure  est 
which  incremental  funding  per 
be  calculated;  and 

(II)  An  executed  DD  Form  Z 
Short  Form  Research  Contract 
Proposal  Cover  Page. 

(e)  Contracting  procedures. 

(1)  The  contracting  officer  m 
a  SFRC  under  full  and  open  coi 
(FAR  Subpart  6.1)  when  the  pn 

(i)  Is  in  response  to  a  broad  < 
announcement  under  FAR  6.10 

(ii)  Contains  the  information 
by  235.015-71(d);  and 

(iii)  Has  been  recommended 
under  the  peer  or  scientific  rev 
procedures  of  FAR  e.l02(d)(2]. 
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(B)  Exempt  from  taxation  under 
section  501(a)  of  the  Internal  Revenue 
Code  (26  U.3.C.  501(a)):  or 

(ii)  Any  nonprofit  scientific 
organization  qualified  under  a  state 
nonprofit  organization  statute. 

(3)  Research  includes  all  effort 
described  as  research  in  235.001, 
including  that  part  of  exploratory 
development  applicable  to  applied 
research. 

(c)  Applicability.  (1)  Do  not  use  the 
SFRC  for  any  purpose  other  than  as 
described  in  this  section. 

(2)  The  procedures  in  this  section  may 
be  used  if — 

(i)  The  principal  purpose  of  the 
acquisition  is  research  from  an 
educational  institution  or  a  nonprofit 
organization; 

(ii)  The  effort  will  be  on  a  cost- 
reimbursement  basis; 

(iii)  The  basis  for  award  is — 

(A)  A  basic  research  proposal 
responding  to  a  broad  agency 
announcement  (FAR  6.102(d)(2));  or 

(B)  An  unsolicited  research  proposal 
(FAR  6.302-1);  or 

(C)  A  proposal  establishing  or 
maintaining  an  essential  engineering, 
research,  or  development  capability 
(FAR  6.302-3);  and 

(iv)  The  contract  requires  the  delivery 
of  designs,  drawings,  or  reports  as  end 
items. 

(d)  Content  of  research  proposal. 
Research  proposals  submitted  under  this 
section  must  contain — 

(1)  All  the  information  in  FAR  15.505; 

(2)  A  statement  of  work  complying 
with  FAR  35.005,  and  a  breakdown  of 
the  time  the  principal  investigator  and 
any  associates  will  devote  to  the 
contract  (see  FAR  35.015(a)).  The 
breakdown  will  be  by  work-days,  work- 
months,  or  work-years; 

(3)  The  executed  representations  on 
DD  Form  2222-1,  Representations  and 
Certifications  from  Offerors  Submitting 
Proposals  Under  DFARS  235.70. 
(Representations  and  certifications 
submitted  on  a  one-time  basis  to  each 
contracting  office  are  valid  for  all  SFRC 
contract  awards  made  by  that  office 
only  if  the  offeror  in  each  proposal 
references  the  one-time  submission  and 
confirms  its  validity.); 

(4)  A  statement  that  the  Government 
may  award  a  contract  under  the 
procedures  of  this  section; 

(5)(i)  Identification  of  property  in  the 
Contractor-Acquired  Property  clause  by 
showing  for  each  item,  when  possible^- 

(A)  The  description  of  the  property; 
and 

(B)  The  estimated  or  known  cost; 


(ii)  The  description  of  the  property 
should  be  detailed  enough  to  enable  the 
contracting  officer — 

(A)  To  determine  whether  the 
Government  will  furnish  such  property 
under  FAR  35.014  and  FAR  45.302-1;  and 

(B)  For  proRerty  which  may  be 
contractor-acquired  (versus 
Government-furnished) — 

[I]  To  accept  it  as  advance 
notification  required  by  FAR  52.244-2; 
and 

[2)  To  authorize  acquisition  at  time  of 
award; 

(iii)  If  the  offeror  proposes  to  acquire 
facilities  (FAR  45.301),  the  o^eror  shall 
include  a  written  statement  which — 

(A)  Explains  why  acquiring  these 
items  with  contract  funds  is  necessary; 
and 

(B)  Expresses  the  offeror's 
unwillingness  or  financial  inability  to 
acquire  the  items  with  the  offeror's  own 
resources; 

(iv)  Special  test  equipment  or 
components  proposed.  Individual  items 
of  less  than  $1,000  may  be  grouped  by 
category  (FAR  45.307-2); 

(6)  A  SF  1411,  Contract  Pricing 
Proposal  Cover  Sheet,  or  acceptable 
substitute.  FAR  52.244-2(b)  prescribes 
information  required  for  subcontracts; 

(7)  Markings  complying  with  FAR 
15.509  on  the  title  page  and  each 
restricted  sheet  if  the  proposal  includes 
data  that  the  offeror  does  not  want 
disclosed  for  any  purpose  other  than 
evaluation.  In  addition,  the  offeror 
should  state  in  the  offer  or  check  Block 
A  on  page  2  of  the  DD  Form  2222-2  if  the 
offeror  grants  the  Government 
permission  to  have  nongovernment 
evaluators  review  the  proposal; 

(8)  The  following  statement: 
'"This  proposal  incorporates  by 

reference,  and  makes  a  part  thereof,  all 
applicable  clauses  in  DFARS  235.015- 
71(i)  in  effect  on  the  effective  date  of  the 
contract  or  such  other  dates  as  may  be 
mutually  agreed  upon." 

(9)  Any  other  applicable  FAR  or 
DFARS  clauses  agreed  to  by  the  parties; 

(10)  Monthly  expenditure  estimates  by 
which  incremental  funding  periods  may 
be  calculated;  and 

(II)  An  executed  DD  Form  2222-2, 
Short  Form  Research  Contract  Research 
Proposal  Cover  Page. 

(e)  Contracting  procedures. 

(1)  The  contracting  officer  may  award 
a  SFRC  under  full  and  open  competition 
(FAR  Subpart  6.1)  when  the  proposal — 

(i)  Is  in  response  to  a  broad  agency 
announcement  under  FAR  6.102(d)(2); 

(ii)  Contains  the  information  required 
by  235.015-71(d);  and 

(iii)  Has  been  recommended  for  award 
under  the  peer  or  scientific  review 
procedures  of  FAR  e.l02(d)(2). 


(2)  The  contracting  officer  may  award 
an  SFRC  under  other  than  full  and  open 
competition  (FAR  subpart  6.3)  when — 

(i)  The  proposal  is  an  unsolicited 
research  proposal  submitted,  evaluated, 
and  accepted  under  FAR  subpart  15.5, 
which  meets  the  criteria  of  FAR  6.302-1; 
or 

(ii)  Award  is  necessary  to  establish  or 
maintain  an  essential  engineering 
research  or  development  capability 
under  FAR  6.302-1. 

(3)  When  a  research  proposal 
(solicited  or  unsolicited)  is  satisfactory 
to  the  Government,  the  contracting 
officer  should  accept  the  proposal  by 
executing  a  SFRC  incorporating — 

(i)  The  proposal  by  reference,  or 
(ii)  The  statement  of  work  by 
reference. 

(4)  When  acceptance  of  the  entire 
research  proposal  is  not  advantageous 
to  the  Government,  the  contracting 
officer  should  use  the  acceptable  parts 
of  the  research  proposal.  These  parts 
may  be  either  attached  or  incorporated 
by  reference  to  develop  a  contract  for 
execution  by  both  parties.  In  this  event, 
the  contractor  must  sign  the  SFRC 
before  the  Government  signs. 

(5)  Use  the  DD  Form  2222,  Short  Form 
Research  Center  (SFRC)  Modification,  to 
e^ect  modifications. 

(6)  The  initial  dollar  amount  and 
period  of  performance  specified  in  the 
award  document  shall  include  the  initial 
research  program  only.  The  SFRC  shall 
identify  separately  the  options,  periods 
of  performance,  and  costs,  if 
appropriate. 

(7)  FAR  35.014  applies  to  vesting  of 
title  in  property  to  organizations  defined 
in  235.015-71(b).  DD  Form  2222  shall 
identify  property,  title  to  which  is  not 
vested  in  the  contractor,  or  for  which  a 
determination  of  title  is  deferred. 

(8)  The  offeror's  submission  of  its 
proposal  under  this  section  235.015-71 
constitutes  the  offeror's  agreement  to  be 
bound  by  all  terms  and  conditions  of  the 
resulting  contract. 

(f)  Advance  payments.  The 
contracting  officer  shall  ensure  that 
SFRCs  awarded  to  institutions  and 
organizations  authorized  to  receive 
advance  payments  under  FAR  Subpart 
32.4  are  clearly  marked  to  read 
"Advance  Payment  Pool  Contract." 

(g)  Method  of  funding.  If  incrementally 
funded,  the  SFRC  shall  specify— 

(1)  The  total  estimated  cost  for  the  full 
period  of  the  research  program,  both 
funded  and  unfunded;  and 

(2)  The  amount  of  funds  currently 
obligated. 

(h)  Uniform  contract  format.  The 
SFRC  is  exempt  from  uniform  contract 
format  requirements  (FAR  15.406). 


(i)  SFRC  clauses.  (1)  Include  in  the 
contract  any  FAR  or  DFARS  clause 
agreed  to  by  the  parties  and  incorporate 
it  by  reference  or  full  text,  as 
appropriate. 

(2)  The  following  clauses  should  be 
incorporated  by  reference  in  ail  SFRC 
awards  of  $25,000  or  more.  Clauses  with 
a  single  asterisk  (*)  apply  to  educational 
institutions  only.  Clauses  with  a  double 
asterisk  (**)  apply  to  nonprofit 
organizations  only. 

FAR  52.202-1     Definitions 

FAR  52.203-1    Officialg  Not  to  Benefit 

FAR  52.203-3    Gratuities 

FAR  52.203-5    Covenant  Against  Contingent 

Fees 
FAR  52.203-6    Restrictions  on  Subcontractor 

Sales  to  the  Government 
FAR  52.203-7    Anti-Kickback  Procedures 
252.203-7001    Special  Prohibition  on 

Employment 
•  *FAR  52.203-10    Price  or  Fee  Adjustment 

for  Illegal  or  Improper  Activity 
FAR  52.209-fl    Protecting  the  Government's 

Interest  When  Subcontracting  with 

Contractors  Debarred,  Suspended,  or 

Proposed  for  Debarment 
252.20&-7000    Acquisitions  from 

Subcontractors  Subject  to  On-Site 

Inspection  Under  the  Intermediate-Range 

Nuclear  Forces  (INF)  Treaty 
FAR  52.215-1    Examination  of  Records  by 

Comptroller  General 
FAR  52.215-2    Audit— Negotiation 
FAR  52.21S-26    Integrity  of  Unit  Prices 
' '  FAR  52.215-30    Facilities  Capital  Cost  of 

Money  (Applies  if  contract  is  subject  to 

commercial  cost  principles,  FAR  Subpart 

31.2) 
••FAR  52.215-31     Waiver  of  Facilities 

Capital  Cost  of  Money  (Applies  if 

contractor  does  not  propose  facilities 

capital  cost  of  money.) 
FAR  52.215-33    Order  of  Precedence 
FAR  52.216-7    Allowable  Cost  and  Payment 
•FAR  52.216-15    Predetermined  Indirect  Cost 

Rates  (Apphes  only  when  the  contractor 

has  an  executed  negotiation  agreement 

with  the  cognizant  contract 

administration  office.  Predetermined  rate 

agreements  in  effect  on  the  date  of  the 

contract  shall  be  incorporated  in  the 

contract  schedule.) 
FAR  52.219-8    Utilization  of  Small  Business 

and  Small  Disadvantaged  Business 

Concerns 
FAR  52.219-13    Utilization  of  Women- 

OAvned  Small  Businesses 
FAR  52.220-3    Utilization  of  Labor  Surplus 

Area  Concerns 
FAR  52.222-3    Convict  Labor 
FAR  52.222-26    Equal  Opportunity  (Add 

Alternate  I  as  a  special  provision  when 

applicable.) 
FAR  52.222-35    Affirmative  Action  for 

Special  Disabled  and  Vietnam  Era 

Veterans 
FAR  52.222-36    Affirmative  Action  for 

Handicapped  Workers 
FAR  52.222-37    Employment  Reports  on 

Special  Disabled  Veterans  and  Veterans 

of  Vietnam  Era 
FAR  52.223-6    Chug-Free  Woricplace 
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FAR  52.225-13    Restrictions  on  Contracting 

with  Sanctioned  Persons 
252.225-7016  and  Restriction  on  Acquisition 

of  Foreign  Machine  Tools 
and  Alternate  I  (if  applicable) 
FAR  52.227-1  and  Alternate  I    Authorization 

and  Consent 
FAR  52.227-2    Notice  and  Assistance 
Regarding  Patent  and  Copyright 
Infringement 
FAR  52.227-14    Rights  in  Data— General 
(Specify  applicable  Alternate  in 
contract.) 
252.227-7013  and  Alternate  I    Rights  in 

Technical  Data  and  Computer  Software 
252.227-7018    Restrictive  Markings  on 

Technical  Data 
252.227-7029    IdentificaUon  of  Technical 

Data 
"252.227-7030    Technical  Data- 
Withholding  of  Payment 
FAR  52.228-7    Insurance— Liability  to  Third 
Persons  Alternates  I  and  n,  if  applicable) 
••252.231-7000    Supplemental  Cost 
Principles  (Applies  to  nonprofit 
institutions,  when  allowability  of  costs  is 
determined  under  FAR  Subpart  31.2) 
FAR  52.232-23    Assignment  of  Claims 
FAR  52.232-25    Prompt  Payment 
FAR  52.233-1    Disputes 
FAR  52.23^-3  and  Alternate  I    Protest  After 

Award 
252.235-7004    Option  to  Extend  the  Term  of 

the  Contract 
252.235-7005    Contractor-Acquired  Property 
252.235-7006    Title  to  Contractor-Acquired 

Property 
252.235-7007    Advance  Payments 
252.235-7008    Inspection  and  Acceptance 
252.235-7009    Restriction  on  Printing 
FAR  52.242-1    Notice  of  Intent  to  Disallow 

Costs 
252.242-7001    Certification  of  Indirect  Cost 
252.242-7004    Material  Management  and 

Accounting  System 
FAR  52.243-2  and  Alternate  V    Changes— 

Cost-Reimbursement 
FAR  52.244-2  and  Alternate  I    Subcontracts 
(Cost-Reimbursement  and  Letter 
Contracts) 
FAR  52.244-5    Competition  in 

Subcontracting 
FAR  52.245-5  and  Alternate  I    Government 
Property  (Cost-Reimbursement,  Time- 
and-Material.  or  Labor-Hour  Contracts.) 
FAR  52.247-63    Preference  for  U.S.-Flag  Air 

Carriers 
FAR  52.251-1    Government  Supply  Sources 
252.251-7000    Ordering  from  Government 

Supply  Sources 
FAR  52.253-1    Computer  Generation  of 
Forms  by  the  Public 

(3)  The  following  clauses  should  be 
incorporated  by  reference  in  all  SFRC 
contracts  of  $100,000  or  more.  Clauses 
with  a  double  asterisk  (**)  apply  to 
nonprofit  organizations  only. 

FAR  52.203-12    Limitation  on  Payments  to 
Influence  Certain  Federal  Transactions 

252.203-7000    Statutory  Prohibitions  on 
Compensation  to  Former  Department  of 
Defense  Employees 


FAR  52.222-2    Payment  for  Overtime 

Premiums  (The  word  "zero"  is  inserted  in 
the  blank  space  indicated  by  an 
asterisk.) 

FAR  52.223-2    Qean  Air  and  Water  Act 
(Applies  if  contract  amount  exceeds  the 
dollar  amount  set  forth  in  the  preamble 
to  the  clause.) 

•  *FAR  52.230-3    Cost  Accounting  Standards 

(If  contract  is  not  exempt  tmder  FAR 
30.201.) 

•  •FAR  52.230-4    Administration  of  Cost 

Accounting  Standards  (If  contract  is  not 
exempt  under  FAR  30.201.) 

•  •FAR  52.230-5    Disclosure  and  Consistency 

of  Cost  Accounting  Practices  (If  contract 

is  not  exempt  under  FAR  30.201.) 
252.231-7001     Penalties  for  Unallowable 

Costs 
252.233-7000    Certification  of  Claims  and 

Requests  for  Adjustment  or  Relief 

(4)  The  following  clauses  should  be 
incorporated  by  reference,  if  applicable. 

FAR  52.215-22    Price  Reduction  for  Defective 

Cost  or  Pricing  Data 
FAR  52.215-24    Subcontractor  Cost  or 

Pricing  Data  (Applies  only  if  FAR  52^5- 
22  applies.) 
FAR  52.21 5-27    Termina  Uon  of  Defined 

Benefit  Pension  Plans  (Applies  if  certified 
cost  and  pricing  data  are  required  and 
cost  determinations  are  subject  to  FAR 
Subpart  31.2.) 
252.215-7000    Pricing  Adjustments 

(Applicable  if  FAR  52.215-23,  24,  or  25 
applies.) 
FAR  52.216-8    Fixed  Fee  (Applies  in  cost- 
plus-fixed-fee  contracts.) 
FAR  52.216-11  and  Alternate  I    Cost 

Contract — No  Fee 
FAR  52.216-12  and  Alternate  I    Cost  Sharing 

Contract — No  Fee 
252.225-7000    Pricing  AdjustmenU  (Applies 

if  FAR  52.215-23.  24,  or  25  applies.) 
252.225-7023    Reporting  of  Subcontracts 
(Applies  only  when  contract  action 
exceeds  $500,000,  or  when  any 
modification  increases  contract  amount 
to  more  than  $500,000.) 
FAR  52.227-11     Patents  Rights— Retention  by 

the  Contractor  (Short  Form) 
25Z227-7034    Patents— Subcontracts 
252.227-7039    Patents— Reporting  of  Subject 

Inventions 
FAR  52.232-9    Limitation  on  Withholding  of 

Payments 
FAR  52.232-17    Interest 
FAR  52.232-20    Limitation  of  Cost  (Applies 

only  when  contract  is  fully  funded.) 
FAR  52.232-22    Limitation  of  Funds  (Applies 
only  when  contract  is  incrementally 
funded.) 
FAR  52.232-28    Electronic  Funds  Transfer 

Payment  Methods 
FAR  52.246-23    Limitation  of  Liability 
FAR  52.246-24    Limitation  of  Liability— High 

Value  Items 
FAR  52.246-25    Limitation  of  Liability— 

Ser\ices 
FAR  52.249-5    Termination  for  Convenience 
of  the  Government  (Educational  and 
Other  Nonprofit  Institutions).  (Applies  if 
work  is  done  on  a  no-profit  or  no-fee 
basis) 


FAR  52.249-6    Termination  (Cost 

Reimbursement)  (Applies  if  work  is 
performed  on  a  fee  or  profit  basis.) 

FAR  52.249-14    Excusable  Delays  (Applies 
only  to  contracts  in  which  FAR  52.249-6 
applies.) 

235.016    Broad  agency  annooncement 

To  help  achieve  the  goals  of  Section 
1207  of  Public  Law  99-661  (see  part  226), 
contracting  officers  shall — 

(1)  Whenever  practicable,  reserve 
discrete  or  severable  areas  of  research 
interest  contained  in  broad  agency 
announcements  for  exclusive 
competition  among  historically  black 
colleges  and  universities  and  minority 
institutions: 

(2]  Indicate  such  reservation — 

(i)  In  the  broad  agency  announcement; 
and 

(ii)  In  the  announcement  synopsis  (see 
205.207(d)(v)). 

235.070    Indamnlficatlon  against  unusually 
hazardous  risks. 

235.070-1    Indemnification  under  research 
and  devehspment  contracts. 

(a)  Under  10  U.S.C.  2354  and  if 
authorized  by  the  Secretary  concerned, 
or  designee  under  10  U.S.C.  2356, 
contracts  for  research  and/or 
development  may  provide  for 
indemnification  of  the  contractor  or 
subcontractors  for — 

(1)  Claims  by  third  persons  (including 
employees)  for  death,  bodily  injury,  or 
loss  of  or  damage  to  property;  and 

(2)  Loss  of  or  damage  to  the 
contractor's  property  to  the  extent  that 
the  liability,  loss,  or  damage — 

(i)  Results  from  a  risk  that  the  contract 
defines  as  "imusually  hazardous;" 

(ii)  Arises  from  the  direct  performance 
of  the  contract;  and 

(iii)  Is  not  compensated  by  insurance 
or  other  means. 

(b)  Clearly  define  the  specific 
unusually  hazardous  risks  to  be 
indemnified.  Submit  this  definition  for 
approval  with  the  request  for 
authorization  to  grant  indemnification. 
Include  the  approved  definition  in  the 
contract. 

235.070-2    Indemnification  under 
contracts  involving  both  research  and 
development  and  other  work. 

These  contracts  may  provide  for 
indemnification  under  the  authority  oi 
both  10  U.S.C.  2354  and  Public  Law  85- 
804.  Public  Law  85-804  will  apply  only  to 
work  to  which  10  U.S.C.  2354  does  not 
apply.  Actions  under  Public  Law  85-604 
must  also  comply  with  FAR  subpart  50.4. 


235.070-3    Contract  clauses. 

When  the  contractor  is  to  b 
indemnified  in  accordance  wi 
1,  use  either — 

(a)  The  clause  at  252.235-70 
Indemnification  Under  10  U.S 
Fixed  Price;  or 

(b)  The  clause  at  252.235-70 
Indemnification  Under  10  U.S 
Cost-Reimbursement,  as  appn 

235.071    Additional  contract  cl« 

(a)  Use  the  clause  at  252.23! 
Animal  Welfare,  or  one  substi 
the  same,  in  solicitations  and 
awarded  in  the  United  States, 
possessions,  and  Puerto  Rico  i 
research  on  live  vertebrate  an 

(b)  Use  the  clause  at  252.23! 
Frequency  Authorization,  in  s 
and  contracts  for  developing, 
constructing,  testing,  or  opera' 
device  requiring  a  frequency 
authorization. 
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FAR  52.249-6    Termination  (Cost 

Reimbursement)  (Applies  if  work  is 
performed  on  a  fee  or  profit  basis.) 

FAR  52.249-14    Excusable  Delays  (Applies 
only  to  contracts  in  which  FAR  52.249-6 
applies.) 

235.016    Broad  agency  afmouncefnent 

To  help  achieve  the  goals  of  Section 
1207  of  Public  Law  99-661  (see  part  226). 
contracting  officers  shall — 

(1)  Whenever  practicable,  reserve 
discrete  or  severable  areas  of  research 
interest  contained  in  broad  agency 
announcements  for  exclusive 
competition  among  historically  black 
colleges  and  universities  and  minority 
institutions; 

(2)  Indicate  such  reservation — 

(i)  In  the  broad  agency  announcement; 
and 

(ii)  In  the  announcement  synopsis  (see 
205.207(d)(v)). 

235.070    Indamnlfication  against  unusually 
hazardous  risks. 

235.070-1    IndemnHicatlon  undw^  resaarch 
and  devalopmant  contracts. 

(a)  Under  10  U.S,C.  2354  and  if 
authorized  by  the  Seci^tary  concerned, 
or  designee  under  10  U.S.C.  2356. 
contracts  for  research  and/or 
development  may  provide  for 
indemnification  of  the  contractor  or 
subcontractors  for — 

(1)  Claims  by  third  persons  (including 
employees]  for  death,  bodily  injury,  or 
loss  of  or  damage  to  property;  and 

(2)  Loss  of  or  damage  to  the 
contractor's  property  to  the  extent  that 
the  liability,  loss,  or  damage — 

(i)  Results  from  a  risk  that  the  contract 
defines  as  "imusually  hazardous;" 

(ii)  Arises  from  the  direct  performance 
of  the  contract;  and 

(iii)  Is  not  compensated  by  insurance 
or  other  means. 

(b)  Clearly  define  the  specific 
unusually  hazardous  risks  to  be 
indemnified.  Submit  this  definition  for 
approval  with  the  request  for 
authorization  to  grant  indemnification. 
Include  the  approved  definition  in  the 
contract. 

235.070-2    Indemnification  under 
contracts  Involving  both  research  and 
development  and  other  work. 

These  contracts  may  provide  for 
indemnification  under  the  authority  oi 
both  10  U.S.C.  2354  and  Public  Law  8S- 
804.  Public  Law  85-804  will  apply  only  to 
work  to  which  10  U.S.C.  2354  does  not 
apply.  Actions  under  Public  Law  65-804 
must  also  comply  with  FAR  subpart  50.4. 


235.070-3    Contract  clauses. 

When  the  contractor  is  to  be 
indemnified  in  accordance  with  235.070- 
1.  use  either — 

(a)  The  clause  at  252.235-7000. 
Indemnification  Under  10  U.S.C.  2354 — 
Fixed  Price;  or 

(b)  The  clause  at  252.235-7001. 
Indemnification  Under  10  U.S.C.  2354 — 
Cost-Reimbursement,  as  appropriate. 

235.071    Additional  contract  clauses. 

(a)  Use  the  clause  at  252.235-7002, 
Animal  Welfare,  or  one  substantially 
the  same,  in  solicitations  and  contracts 
awarded  in  the  United  States,  its 
possessions,  and  Puerto  Rico  involving 
research  on  live  vertebrate  animals. 

(b)  Use  the  clause  at  252.235-7003, 
Frequency  Authorization,  in  solicitations 
and  contracts  for  developing,  producing, 
constructing,  testing,  or  operating  a 
device  requiring  a  frequency 
authorization. 

PART  236— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

Sea 

Subpart  236.1— <>eneral 

236.102    Deflnitions. 

Subpart  236.2— Special  Aspects  of 
Contracting  for  Construction 

236.201    Evaluation  of  contractor 

performance. 
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construction  costs. 
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236.270  Expediting  construction  contracts. 
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236.609    Contract  clauses. 
236.609-70    Option  for  supervision  and 
inspection  services. 


Subpart  236.7— Standard  and  Optional 
Forms  for  Contracting  for  Construction, 
Architect-Engineer  Services,  and 
Dismantling,  Demolition,  or  Renwval  of 
Improvements 

236.701    Standard  and  optional  forms  for  use 
in  contracting  for  construction  or 
dismantling,  demolition,  or  removal  of 
improvements. 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  236.1— General 

236.102    Definitions. 

(1)  A-E  means  architect-engineer. 

(2)  Construction  activity  means  an 
activity  at  any  organizational  level  of 
the  DoD  that— 

(i)  Is  responsible  for  the  architectiu-al. 
engineering,  and  other  related  technical 
aspects  of  the  planning,  design,  and 
construction  of  facilities;  and 

(ii)  Receives  its  technical  guidance 
from  the  Army  Office  of  the  Chief  of 
Engineers.  Naval  Facilities  Engineering 
Command,  or  Air  Force  Directorate  of 
Civil  Engineering. 

(3)  Network  analysis  system  means 
recognized  scheduling  systems  that 
show  the  duration,  sequential 
relationship,  and  interdependence  of 
various  work  activities,  e.g.,  critical  path 
■method. 

Subpart  236.2— Special  Aspect*  of 
Contracting  for  Construction 

236.201    Evaluation  of  contractor 
performance. 

(a)  Preparation  of  performance 
evaluation  reports. 

(i)  In  Block  2  of  the  SF 1420, 
Performance  Evaluation — Construction 
Contracts,  enter  the  contractor 
establishment  code  from  Item  B5A  of  the 
DD  350.  Contracting  Action  Report, 
Individual. 

(ii)  In  Block  5  of  the  SF  1420,  enter  the 
telephone  number  of  the  Government 
office  that  will  retain  the  official  record 
copy  of  the  report. 

(c)  Distribution  and  use  of 
performance  reports.  (1)  Send  each 
contractor  performance  evaluation 
report  to  the  central  data  base 
immediately  upon  its  completion. 

(A)  The  central  data  base — 
[1]  Is  operated  by — 

U.S.  Army  Engineer  Division,  North 
Pacific.  ATTN:  CENPD-CT,  P.O.  Box 
2870.  Portland.  OR  97208-2870. 
Telephone:  (503)326-3459/4910 
[2]  Keeps  reports  on  file  for  six  years. 

(B)  For  computer  access  to  the  files, 
contact  the  North  Pacific  Division  for 
user  log-on  and  procedures. 

(2)  Use  performance  records  when 
making  responsibility  determinations 
under  FAR  9.1. 


(A)  For  each  contract  expected  to 
exceed  $1,000,000.  retrieve  all 
performance  records  on  file  in  the 
central  data  base  for  all  prospective 
contractors  that  have  a  reasonable 
chance  of  being  selected  for  award.  The 
central  data  base  will  provide — 

[J)  Overall  current  performance 
ratings; 

[2)  Descriptions  of  contracts  on  which 
ratings  are  based  (e.g..  type  of  facility, 
confract  value,  applicable  performance 
elements);  and 

(J)  A  telephone  number  to  obtain 
transcripts  and  documentation  of 
pertinent  evaluation  details. 

(B)  Consider  using  the  performance 
records  in  the  data  base  for  lower  value 
contracts  and  to  assess  a  contractor's 
performance  record  for  reasons  other 
than  an  award  decision,  such  as 
subcontractor  approval  and  awards  for 
excellence. 

236.203    Government  estimate  of 
construction  costs. 

(c)(i)  Designate  the  Government 
estimate  as  "For  Official  Use  Only,** 
unless  the  information  is  classified.  If  it 
is,  handle  the  estimate  in  accordance 
with  security  regulations. 

(ii)  For  sealed  bid  acquisitions — 

(A)  File  a  sealed  copy  of  the 
Government  estimate  with  the  bids.  (In 
the  case  of  two-step  acquisitions,  this  is 
done  in  the  second  step.) 

(B)  After  the  bids  are  read  and 
recorded,  remove  the  "For  Official  Use 
Only"  designation  and  read  and  record 
the  estimate  as  if  it  were  a  bid.  in  the 
same  detail  as  the  bids. 

236.206    Uquidated  damages. 

See  212.204  for  instructions  on  use  of 
liquidated  damages. 

236.270  Expediting  construction 
contracts. 

(a)  10  U.S.C.  2858  requires  agency 
head  approval  to  expedite  the 
completion  date  of  a  contract  funded  by 
a  Military  Construction  Appropriations 
Act,  if  additional  costs  are  involved. 
This  approval  authority  may  not  be 
redelegated.  The  approval  authority 
must — 

(1)  Certify  that  the  additional 
expenditures  are  necessary  to  protect     - 
the  National  interest;  and 

(2)  Establish  a  reasonable  completion 
date  for  the  project. 

(b)  The  contracting  officer  may 
approve  an  expedited  completion  date  if 
no  additional  costs  are  involved. 

236.271  Cost-pius-flxed-fee  contracts. 
Annual  military  construction 

appropriation  acts  restrict  the  use  of 
cost-plus-fixed  fee  contracts  for 
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construction  and  A-E  services.  The 
Assistant  Secretary  of  Defense 
(Production  and  Logistics)  must 
specifically  approve  such  contracts  in 
writing  when — 

(a)  They  are  estimated  to  exceed 
$25,000; 

(b)  They  will  be  performed  within  the 
U.S.,  except  Alaska;  and 

(c)  They  are  funded  by  a  military 
construction  appropriation  act. 

236^72    Prequalification  of  sources. 

(a)  Prequalification  procedures  may 
be  used  when  necessary  to  ensure 
timely  and  efficient  performance  of 
critical  construction  projects. 
Prequalification — 

(1)  Results  in  a  list  of  sources 
determined  to  be  qualified  to  perform  a 
specific  construction  contract;  and 

(2)  Limits  offerors  to  those  with 
proven  competence  to  perform  in  the 
required  manner. 

(b)  The  head  of  the  contracting 
activity  must — 

(1)  Authorize  the  use  of 
prequahfication  by  determining,  in 
writing,  that  a  construction  project  is  of 
an  urgency  or  complexity  that  requires 
prequalification;  and 

(2)  Approve  the  prequalification 
procedures. 

(c)  For  small  businesses,  the 
prequalification  procedures  must  require 
the  qualifying  authority  to — 

(1)  Request  a  preliminary 
recommendation  from  the  appropriate 
Small  Business  Administration  regional 
office,  if  the  qualifying  authority 
believes  a  small  business  is  not 
responsible; 

(2)  Permit  the  small  business  to  submit 
a  bid  or  proposal  if  the  preliminary 
recommendation  is  that  the  small 
business  is  responsible;  and 

^\^^^Follow  die  procedures  in  FAR  19.6, 
if  the  small  business  is  in  line  for  award 
and  is  found  nonresponsible. 

236.273  Network  analysis  systems. 
Use  head  of  the  contracting  activity 

approved  procedures  for  preparing  and 
using  network  analysis  systems, 
whether  contractor  prepared,  or 
Government  prepared. 

236.274  Construction  in  foreign  countries. 

When  a  technical  working  agreement 
with  a  foreign  government  is  required 
for  a  construction  contract — 

(a)  Consider  inviting  the  Army  Office 
of  the  Chief  of  Engineers,  or  the  Naval 
Facilities  Engineering  Command  to 
participate  in  the  negotiations. 

(b)  The  agreement  should,  as  feasible 
and  where  not  otherwise  provided  for  in 
other  agreements,  cover  all  elements 
necessary  for  the  construction  that  are 


required  by  laws,  regulations,  and 
customs  of  the  United  States  and  the 
foreign  govenunent.  including — 

(1)  Acquisition  of  all  necessary  rights; 

(2)  Expeditious,  duty-free  importation 
of  labor,  material,  and  equipment; 

(3)  Payment  of  taxes  applicable  to 
contractors,  personnel,  materials,  and 
equipment; 

(4)  Applicability  of  workers' 
compensation  and  other  labor  laws  to 
citizens  of  the  U.S.,  the  host  country, 
and  other  countries; 

(5)  Provision  of  utility  services; 

(6]  Disposition  of  surplus  materials 
and  equipment; 

(7)  Handling  of  claims  and  htigation; 
and 

(8)  Resolution  of  any  other 
foreseeable  problems  which  can 
appropriately  be  included  in  the 
agreement. 

Subpart  236.3— Special  Aspects  of 
Sealed  Bidding  In  Construction 
Contracting 

236.303    Invitations  for  t>ids. 

236.303-70    Additive  or  deductive  items. 

(a)  If  it  appears  that  sufficient  funds 
may  not  be  available  for  all  the  desired 
construction  features,  consider  using  a 
bid  schedule  with — 

(1)  A  first  or  base  bid  item  covering 
the  work  generally  as  specified;  and 

(2)  A  list  of  priorities  that  contains 
one  or  more  additive  or  deductive  bid 
items  which  progressively  add  or  omit 
specified  features  of  the  work  in  a  stated 
order  of  priority.  (Normally,  do  not  mix 
additive  and  deductive  bid  items  in  the 
same  solicitation.) 

(b)  Before  opening  the  bids,  record  in 
the  contract  file  the  amount  of  funds 
available  for  the  project. 

(c)  Determine  the  low  bidder  and  the 
bid  items  to  be  awarded  as  follows — 

(1)  Use  the  recorded  amount  of 
available  funds  to  determine  the  low 
bidder,  which  will  be  the  bidder  that — 

(i)  Is  otherwise  eligible  for  award;  and 
(ii)  Offers  the  lowest  aggregate 
amount  for  the  first  or  base  bid  item, 
plus  or  minus  (in  order  of  listed  priority), 
those  additive  or  deductive  bid  items 
that  provide  the  most  features  within  the 
funds  available. 

(2)  Evaluate  all  bids  on  the  basis  of 
the  same  additive  or  deductive  bid 
items. 

(i)  If  adding  another  item  from  the  bid 
schedule  Hst  of  priorities  would  make 
the  award  exceed  the  available  funds, 
skip  that  item  and  go  to  the  next  item 
from  the  list  of  priorities. 

(ii)  Add  the  next  item  if  an  award  can 
be  made  that  includes  the  item  and  is 
still  within  the  available  funds. 


(3)  Use  the  list  of  priorities  only  to 
determine  the  low  bidder.  After 
determining  the  low  bidder,  an  award 
may  be  made  on  any  combination  if — 

(i)  It  is  in  the  best  interests  of  the 
Government; 

(ii)  Funds  are  available  at  time  of 
award;  and 

(iii)  The  low  bidder's  price  for  the 
combination  is  less  than  the  price 
offered  by  any  other  responsive, 
responsible  bidder. 

Subpart  236.4— Special  Procedures  for 
Negotiation  of  Construction  Contracts 

236.403    Cost-reimbursement  contracts. 

(1)  For  cost-plus-fixed-fee  contracts, 
negotiate  the  fee  for  a  prime  contractor 
using  departmental  procedures 
approved  by  the  Assistant  Secretary  of 
Defense  (Production  and  Logistics). 

(2)  For  cost-plus-incentive-fee 
contracts,  negotiate  the  target  fee  for  a 
prime  contractor  using  the  criteria  and 
fee  schedule  in  departmental  procedures 
to  determine — 

(i)  The  reasonableness  of  the  target 
cost; 

(ii)  The  maximum  and  minimum  fees 
to  be  established;  and 

(iii)  The  fee  adjustment  formula. 

Subpart  236.5— Contract  Clauses 

236.570    Additional  provisions  and 
clauses. 

(a)  Use  the  following  clauses  in  all 
fixed-price  construction  solicitations 
and  contracts — 

(1)  252.235-7000,  Modification 
Proposals-Price  Breakdown;  and 

(2)  252.236-7001.  Contract  Drawings, 
Maps,  and  Specifications. 

(b)  Use  the  following  provisions  and 
clauses  in  fixed-price  construction 
contracts  and  solicitations  as 
applicable — 

(1)  252.236-7002,  Obstruction  of 
Navigable  Waterways,  when  the 
contract  will  involve  work  near  or  on 
navigable  waterways. 

(2)  When  the  head  of  the  contracting 
activity  has  approved  use  of  a  separate 
bid  item  for  mobilization  and 
preparatory  work,  use  either — 

(i)  252.236-7003,  Payment  for 
Mobilization  and  Preparatory  Work.  Use 
this  clause  for  major  construction 
contracts  that  require — 

(A)  Major  or  special  items  of  plant 
and  equipment;  or 

(B)  Large  stockpiles  of  material  which 
are  in  excess  of  the  type,  kind,  and 
quantity  which  would  be  normal  for  a 
contractor  qualified  to  undertake  the 
work;  or 

(ii)  252.236-7004.  Payment  for 
Mobilization  and  Demobilization.  Use 


this  clause  for  contracts  in' 
mobilization  expense,  or  pi 
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(5)  252.236-7007,  Additiv 
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Subpart  236.6— Architect- 
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(3)  Use  the  list  of  priorities  only  to 
determine  the  low  bidder.  After 
determining  the  low  bidder,  an  award 
may  be  made  on  any  combination  if — 

(i)  It  is  in  the  best  interests  of  the 
Government; 

(ii)  Funds  are  available  at  time  of 
award;  and 

(iii)  The  low  bidder's  price  for  the 
combination  is  less  than  the  price 
offered  by  any  other  responsive, 
responsible  bidder. 

Subpart  236.4— Special  Procedures  for 
Negotiation  of  Construction  Contracts 

236.403    Cost-reimbursmnent  contracts. 

(1)  For  cost-plus-fixed-fee  contracts, 
negotiate  the  fee  for  a  prime  contractor 
using  departmental  procedures 
approved  by  the  Assistant  Secretary  of 
Defense  (Production  and  Logistics). 

(2)  For  cost-plus-incentive-fee 
contracts,  negotiate  the  target  fee  for  a 
prime  contractor  using  the  criteria  and 
fee  schedule  in  departmental  procedures 
to  determine — 

(i)  The  reasonableness  of  the  tai^get 
cost; 

(ii)  The  maximum  and  minimum  fees 
to  be  established;  and 

(iii)  The  fee  adjustment  formula. 

Subpart  236.5— Contract  Clauses 

236.570    Additional  provisions  and 
clauses. 

(a)  Use  the  following  clauses  in  all 
fixed-price  construction  solicitations 
and  contracts — 

(1)  252.23&-7000,  Modification 
Proposals-Price  Breakdovm;  and 

(2)  252.236-7001.  Contract  Drawings. 
Maps,  and  Specifications. 

(b)  Use  the  following  provisions  and 
clauses  in  fixed-price  construction 
contracts  and  solicitations  as 
applicable — 

(1)  252.236-7002,  Obstruction  of 
Navigable  Waterways,  when  the 
contract  will  involve  work  near  or  on 
navigable  waterways. 

(2)  When  the  head  of  the  contracting 
activity  has  approved  use  of  a  separate 
bid  item  for  mobilization  and 
preparatory  work,  use  either — 

(i)  252.236-7003,  Payment  for 
Mobilization  and  Preparatory  Work.  Use 
this  clause  for  major  construction 
contracts  that  require — 

(A)  Major  or  special  items  of  plant 
and  equipment;  or 

(B)  Large  stockpiles  of  material  which 
are  in  excess  of  the  type,  kind,  and 
quantity  which  would  be  normal  for  a 
contractor  qualified  to  undertake  the 
work;  or 

(ii)  252.236-7004.  Payment  for 
Mobilization  and  Demobilization.  Use 
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this  clause  for  contracts  involving  major 
mobilization  expense,  or  plant 
equipment  and  material  (other  than  the 
situations  covered  in  paragraph  (b)(2)(i) 
of  this  section)  made  necessary  by  the 
location  or  nature  of  the  work. 

(A)  Generally,  allocate  60  percent  of 
the  lump  sum  price  in  paragraph  (a)  of 
the  clause  to  the  cost  of  mobilizatioiL 

(B)  Vary  this  percentage  to  reflect  the 
circumstances  of  the  particular  contract. 
but  in  no  event  should  mobilization 
exceed  80  percent  of  the  payment  item. 

(3)  252.236-7005,  Airfield  Safety 
Precautions,  when  construction  will  be 
performed  on  or  near  airfields. 

(4)  252.236-7006.  Cost  Limitations,  if 
the  solicitation's  bid  schedule  contains 
one  or  more  items  subject  to  statutory 
cost  limitations,  and  if  a  waiver  has  not 
been  granted  (FAR  36.205). 

(5)  252.23&-7007.  Additive  or 
Deductive  Items,  if  the  procedures  in 
236.303-70  are  being  used. 

(6)  252.236-7008.  Contract  Prices- 
Bidding  Schedule,  if  the  contract  will 
contain  only  unit  prices  for  some  items. 

Subpart  236.6— Architect-Engineer 
Services. 

236.601  PoHcy. 

(1)  10  U.S.C.  2807(b)  requires  notice  to 
Congress  21  days  before  die  initial 
obligation  of  funds  if  a  contract  is  for — 

(i)  A-E  services  or  construction  design 
for  military  construction,  military  family 
housing,  or  restoration  or  replacement  of 
damaged  or  destroyed  facilities;  and 

(ii)  An  estimated  total  contract  price 
of  $300,000  or  more. 

(2)  During  the  21  day  period,  synopsis 
of  the  proposed  contract  action  and 
administrative  actions  leading  to  the     ' 
award  may  be  started. 

236.602  Selection  of  firms  for  architect- 
engineer  contracts. 

236.602-1    Selection  criteria. 

(a)(i)  Establish  the  evaluation  criteria 
before  making  the  public  announcement 
required  by  FAR  5.205(c)  and  include  the 
criteria  and  their  relative  order  of 
importance  in  the  announcement.  The 
evaluation  criteria  should  be  project 
specific.  Use  the  information  in  the  DD 

Form  1391,  FY Military  Construction 

Project  Data,  when  available,  and  other 
pertinent  project  data  in  preparing  the 
evaluation  criteria. 

(4)  Use  performance  evaluation  data 
from  the  central  data  base  identified  in 
236.201. 

(6)  The  primary  factor  in  A-E 
selection  is  the  determination  of  the 
most  highly  qualified  firm.  Also  consider 
secondary  factors  such  as  geographic 
proximity  and  equitable  distribution  of 
work,  but  do  not  attribute  greater 


significance  to  the  secondary  factors 
than  to  qualifications  and  past 
performance.  Do  not  reject  the  overall 
most  highly  qualified  firm  solely  in  the 
interest  of  equitable  distribution  of 
contracts. 

(A)  Consider  the  volume  of  work 
awarded  by  DoD  during  the  previous  12 
months.  In  considering  equitable 
distribution  of  work  among  A-E  firms, 
include  small  and  small  disadvantaged 
business  firms  and  firms  that  have  not 
had  prior  DoD  contracts — 

[1]  Use  data  extracted  from  the 
Defense  Contract  Action  Data  System 
(DCADS)  compiled  from  DD  Form  350, 
Individual  Contracting  Action  Report. 
DCADS  data  may  be  obtained  from  the 
central  data  base  identified  in 
236.201(c)(1). 

(2)  Do  not  consider  awards  to 
overseas  offices  for  projects  outside  the 
United  States,  its  territories  and 
possessions.  Do  not  consider  awards  to 
a  subsidiary  if  the  subsidiary  is  not 
normally  subject  to  management 
decisions,  bookkeeping,  and  policies  of 
a  holding  or  parent  company  or  an 
incorporated  subsidiary  that  operates 
under  a  firm  name  different  from  the 
parent  company.  This  allows  greater 
competition. 

(B)  Consider  as  appropriate  superior 
performance  evaluations  on  recently 
completed  DoD  contracts. 

236.602-2    Evaluation  boards. 

(a)  Preselection  boards  are 
authorized,  if  the  lists  they  develop  are 
approved  by  the  head  of  the 
construction  activity.  If  used, 
preselection  boards  will — 

(i)  Be  formally  constituted; 

(ii)  Consist  of  at  least  three  members; 
and 

(iii)  Prepare  a  preselection  list  of  the 
maximum  practicable  number  of 
qualified  firms  using  data  described  in 
FAR  36.603,  and  any  other  pertinent 
information. 

236.602-4    Selection  auttiority. 

(a)(i)  The  following  selections  require 
special  approval — 

(A)  The  estimated  contract  price 
exceeds  $500,000; 

(B)  The  firm  to  be  selected  has 
already  been  awarded  contracts  totaling 
over  $500,000  during  the  current 
calendar  year  by  the  construction 
activity;  or 

(C)  Supplemental  work  added  to  an 
existing  contract  causes  the  total 
contract  price  to  exceed  $500,000. 
Special  approval  is  not,  however, 
required  for  supplemental  work  added 
to  a  contract  under  the  clause  at  FAR 
52.243-1.  Changes-Fixed  Price. 


(ii)  Special  approval  means  approval 
by  the  next  higher  oi^ganizational  level 
above  the  construction  activity  or  as 
established  in  contracting  activity 
procedures  and  must  be  obtained  prior 
to  negotiation  with  the  A-^  firm. 

(c)  A  finding  that  some  of  the  firms  on 
the  selection  report  are  unqualified  does 
not  preclude  approval  of  the  report, 
provided  that  a  minimum  of  three  firms 
remains.  The  reasons  for  finding  a  firm 
or  firms  unqualified  must  be  recorded. 

236.604    Performance  evaluation. 

(a)(2]  Prepare  a  separate  performance 
evaluation  after  actual  construction  of 
the  project.  Ordinarily,  the  evaluating 
official  should  be  the  person  most 
familiar  with  the  A-E's  performance. 

(c)  Distribution  and  use  of 
performance  reports. 

(i)  Forward  each  performance  report 
to  the  central  data  base  identified  in 
236.201(c)  after  completing  the  review. 
The  procedures  in  236.201  also  apply  to 
A-E  contracts. 

(ii)  File  and  use  the  SF 1421. 
Performance  Evaluation  (Architect- 
Engineer),  in  a  manner  similar  to  the  SF 
254.  Architect-Engineer  and  Related 
Services  Questionnaire. 

236.606    Negotiations. 

236.606-70    Statutory  fee  limitation. 

(a)  10  U.S.C.  4540,  7212,  and  9640  limit 
the  contract  price  (or  fee)  for  A-E 
services  for  the  preparation  of  designs, 
plans,  drawings,  and  specifications  to 
six  percent  of  the  project's  estimated 
construction  cost. 

(b)  The  six  percent  hmit  also  applies 
to  contract  modifications,  including 
modifications  involving — 

(1)  Work  not  initially  included  in  the 
contract.  Apply  the  six  percent  limit  to 
the  revised  total  estimated  construction 
cost. 

(2)  Redesign.  Apply  the  six  percent 
limit  as  follows — 

(i)  Add  the  estimated  construction 
cost  of  the  redesign  features  to  the 
original  estimated  construction  cost; 

(ii)  Add  the  contract  cost  for  the 
original  design  to  the  contract  cost  for 
redesign;  and 

(iii)  Divide  the  total  contract  design 
cost  by  the  total  estimated  construction 
cost.  The  resulting  percentage  may  not 
exceed  the  six  percent  statutory 
limitation. 

(c)  The  six  percent  limit  applies  only 
to  that  portion  of  the  contract  (or 
modification)  price  attributable  to  the 
preparation  of  designs,  plans,  drawings, 
and  specifications.  If  a  contract  or 
modification  also  includes  other 
services,  the  part  of  the  price 
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attributable  to  the  other  services  is  not 
subject  to  the  six  percent  limit. 

236.609    Contract  clauses. 

236.609-70    Option  for  supervision  and 
Inspection  services. 

(a)  Use  the  clause  at  252.236-7009. 
Option  for  Supervision  and  Inspection 
Services,  in  solicitations  and  contracts 
for  A-E  services  when — 

(1)  The  contract  will  be  fixed  price; 
and 

(2)  Supervision  and  inspection 
services  by  the  A-E  may  be  required 
during  construction. 

(b)  Include  the  scope  of  such  services 
in  appendix  A  of  the  contract. 

Subpart  236.7— Standard  and  Optional 
Forms  for  Contracting  for 
Construction,  Architect-Engineer 
Services,  and  Dismantling,  Demolition, 
or  Removal  of  Improvements 

236.70 1    standard  and  optional  forms  for 
use  In  contracting  for  construction  or 
dismantling,  demolition,  or  removal  of 
Improvements. 

(cj  Do  not  use  Optional  Form  347, 
Order  for  Supplies  and  Services,  (see 
213.505-2). 

PART  237— SERVICE  CONTRACTING 

Sec. 

Subpart  237.1— Service  Contracts— General 

237.104    Personal  services  contracts. 
237.106    Funding  and  term  of  service 
contracts. 

Subpart  237.2— Advisory  and  Assistance 
Services 

237.203    Types  of  advisory  and  assistance 

services. 
237.203-70    Acquisition  of  audit  services. 

237.205  Management  controls. 

237.206  Requesting  activity  responsibilities. 
237.270    Master  agreements. 

237.270-1  Establishing  agreements. 

237.270-2  Ordering  procedures. 

237.270-3  Limitation. 

237.270-4  Reporting  requirements. 

Subpart  237.70— IMortuary  Services 

237.7000  Scope. 

237.7001  Method  of  acquisition. 

237.7002  Area  of  performance. 

237.7003  Distribution  of  contracts. 

237.7004  Solicitation  provisions  and 
contract  clauses. 

Subpart  237.71— (.aundry  and  Dry  Cleaning 
Services 

237.7100  Scope. 

237.7101  General. 

237.7102  Solicitation  provisions  and 
contract  clauses. 

Subpart  237.72— Educational  Service 
Agreements 

237.7200  Scope. 

237.7201  Educational  service  agreement. 

237.7202  LimitaUons. 


237.7203  Duration. 

237.7204  Format  and  clauses  for  educational 
service  agreements. 

Subpart  237.73— Services  of  Students  at 
Research  and  Development  Laboratories 

237.7300  Scope. 

237.7301  Deflnitions. 

237.7302  General. 

237.7303  Contract  clauses. 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202,  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  237.1— Service  Contracts- 
General 

237.104    Personal  services  contracts. 

(b)(i)Authori2ation  to  acquire  the 
personal  services  of  experts  and 
consultants  is  included  in  Public  Law 
101-165.  section  9002.  Personal  service 
contracts  for  expert  and  consultant 
services  must  also  be  authorized  by  a 
determination  and  findings  (D&F)  in 
accordance  with  department/agency 
regulations. 

(A)  Generally,  the  D&F  should 
authorize  one  contract  at  a  time; 
however,  an  authorizing  official  may 
issue  a  blanket  D&F  for  classes  of 
contracts. 

(B)  Prepare  each  D&F  in  accordance 
with  FAR  1.7  and  include  a 
determination  that — 

[1]  The  duties  are  of  a  temporary  or 
intermittent  nature; 

(2]Acquisition  of  the  services  is 
advantageous  to  the  national  defense; 

[3)  DoD  personnel  with  necessary 
skills  are  not  available; 

(4)Excepted  appointment  cannot  be 
obtained; 

(5)  A  nonpersonal  services  contract  is 
not  practicable; 

(ejStatutory  authority.  5  U.S.C.  3109 
and  other  legislation,  apply;  and 

(7)  Any  other  determination  required 
by  statues  has  been  made. 

(ii)  Personal  service  contracts  for 
direct  health  care  services  are 
authorized  by  10  U.S.C.  1091.  Policy  and 
procedures  including  the  applicable  pay 
cap  and  approval  requirements  are  in 
DoDI  6025.5.  Personal  Services 
Contracting  Authority  for  Direct  Health 
Care  Providers.  The  contracting  officer 
must  ensure  that  the  requiring  activity 
provides  the  contracting  officer  with  a 
copy  of  the  approval  to  enter  into  a 
personal  services  contract  for  direct 
health  care. 

(f](i)  Payment  to  each  expert  or 
consultant  for  personal  services  under  5 
U.S.C.  3109  shall  not  exceed  the  highest 
rate  fixed  by  the  Classification  Act 
Schedules  for  grade  GS-15.  except  the 
following  which  shall  not  exceed  the 
highest  rate  payable  to  a  GS-18— 


(A)  Professional  engineering  services 
primarily  involving  research  and 
development;  or 

(B)  Professional  services  involving 
physical  sciences,  natural  sciences,  or 
medicine. 

(ii)  The  contract  may  provide  for  the 
same  per  diem  and  travel  expenses 
authorized  for  a  Government  employee, 
including  actual  transportation  and  per 
diem  in  lieu  of  subsistence  for  travel 
between  home  or  place  of  business  and 
official  duty  station. 

(iii)  Coordinate  with  the  civilian 
personnel  office  on  benefits,  taxes, 
personnel  ceilings,  and  maintenance  of 
records. 

237.106    Funding  snd  term  of  service 
contracts. 

(1)  Personal  service  contracts  for 
expert  or  consultant  services  shall  not 
exceed  one  year. 

The  nature  of  the  duties  must  be — 
(i)  Temporary  (not  more  than  one 

year);  or 
(ii)  Intermittent  (not  cumulatively 

more  than  130  days  in  one  year). 

(2)  The  following  categories  of  service 
contracts,  funded  by  annual 
appropriations,  are  authorized  to  extend 
beyond  the  end  of  the  fiscal  year — 

(i)  One  year  contracts  for 
maintenance  of  tools  or  facilities  (see  10 
U.S.C.  2410a(l)); 

(A)  Tools  generally  are  items  found  in 
supply  groups  51  and  52.  such  as  hand 
and  power  tools,  gauges,  measuring 
devices,  etc. 

(B)  Examples  of  facilities  maintenance 
services  include — 

U)  Custodial  or  housekeeping 
services: 

[2)  Security  or  fire  protection  services; 

[3]  Refuse  collection; 

[4]  Grounds  or  surfaced  area 
maintenance; 

(5)  Heating  systems  operation  and 
maintenance; 

(6)  Military  family  housing 
maintenance; 

(7)  Energy  monitoring  control  systems 
maintenance  and  repair; 

(8)  Commissary  refrigeration 
maintenance  and  repair; 

(9)  Medical  facility  real  property 
maintenance  management; 

[10]  Hospital  aseptic  maintenance 
management;  and 

{11)  Animal  or  pest  control; 

(ii)  One  year  contracts  for  depot 
maintenance  (see  10  U.S.C.  2410a(3)); 

(iii)  Multi-year  service  contracts; 

(iv)  One  year  requirements  or 
indefinite  quantity  contracts,  as  defined 
in  FAR  16.503  and  FAR  16.504,  in  which 
the  minimum  quantities  are  certain  to  be 
ordered  in  the  fiscal  year  current  at  the 


beginning  of  the  contract  te 
FAR  32.705-l(b)); 

(v)  Personal  service  conti 
experts  or  consultants;  or 

(vi)  Contracts  for  educati 
services,  which  cannot  feae 
subdivided  for  separate  pei 
each  fiscal  year. 

Subpart  237.2- Advisory  t 
Assistance  Services 

237.203  Types  of  advisory  i 
services. 

(d)  Engineering  and  techi 
(i)  Engineering  and  techn 
consist  of — 

(A)  Contract  field  servict 
engineering  and  technical  a 
provided  on  site  at  Defense 
the  trained  and  qualified  ei 
technicians  of  commercial  i 
companies; 

(B)  Contract  plant  servio 
engineering  and  technical  s 
provided  by  the  trained  am 
engineers  and  technicians  ( 
manufacturer  of  military  ec 
components,  in  the  manufa 
plants  and  facilities;  and 

(C)  Field  service  represei 
which  are  employees  of  a  n 
of  mihtary  equipment  or  co 
who  provide  a  liaison  or  ac 
service  between  their  comf 
military  users  of  their  com; 
equipment  or  components. 

(ii)  Every  contract  for  en] 
technical  services  alone  or 
end  item,  shall — 

(A)  Show  those  services 
separately  priced  line  item; 

(B)  Contain  definitive  sp( 
for  the  services;  and 

(C)  Show  the  work-mont 
(iii)  Agency  heads  may  a 

personal  service  contracts 
field  services  to  meet  an  ur 
essential  mission  need.  Thi 
authorization  will  be  for  ar 
period  only. 

237.203-70  Acquisition  of  a 
(a)  General  policy.  (1)  D« 
and  agencies  shall  not  coni 
services  unless  the  cogniza 
organization  determines  th 
required  to  perform  the  auc 
available  within  the  DoD  a 
organization,  or  temporary 
assistance  is  required  to  m 
reporting  requirements  mai 
law  or  DoD  regulation. 

(2)  DoDD  7600.2.  Audit  P 
provides  DoD  audit  policie 

(3)  DoDD  7600.6.  Audit  o 
Nonappropriated  Fund  Ins! 
and  Related  Activities,  pro 
guidance  to  audit  organizai 
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(A)  Professional  engineering  services 
primarily  involving  research  and 
development;  or 

(B)  Professional  services  involving 
physical  sciences,  natural  sciences,  or 
medicine. 

(ii)  The  contract  may  provide  for  the 
same  per  diem  and  travel  expenses 
authorized  for  a  Government  employee, 
including  actual  transportation  and  per 
diem  in  lieu  of  subsistence  for  travel 
between  home  or  place  of  business  and 
official  duty  station. 

(iii)  Coordinate  with  the  civilian 
personnel  office  on  benefits,  taxes, 
personnel  ceilings,  and  maintenance  of 
records. 

237.106    Funding  and  term  of  service 
contracts. 

(1)  Personal  service  contracts  for 
expert  or  consultant  services  shall  not 
exceed  one  year. 

The  nature  of  the  duties  must  be — 
(i)  Temporary  (not  more  than  one 

year);  or 
(iij  Intermittent  (not  cumulatively 

more  than  130  days  In  one  year). 

(2)  The  following  categories  of  service 
contracts,  funded  by  annual 
appropriations,  are  authorized  to  extend 
beyond  the  end  of  the  fiscal  year — 

(i)  One  year  contracts  for 
maintenance  of  tools  or  facilities  (see  10 
U.S.C.  2410a(l)); 

(A)  Tools  generally  are  items  found  in 
supply  groups  51  and  52.  such  as  hand 
and  power  tools,  gauges,  measuring 
devices,  etc. 

(B)  Examples  of  facilities  maintenance 
services  include — 

[I]  Custodial  or  housekeeping 
services; 

[2)  Security  or  fire  protection  services; 

(3)  Refuse  collection; 

[4]  Grounds  or  surfaced  area 
maintenance; 

(5)  Heating  systems  operation  and 
maintenance; 

[6)  Military  family  housing 
maintenance; 

(7)  Energy  monitoring  control  systems 
maintenance  and  repair; 

[8)  Commissary  refrigeration 
maintenance  and  repair; 

[9]  Medical  facility  real  property 
maintenance  management; 

[10]  Hospital  aseptic  maintenance 
management;  and 

[II)  Animal  or  pest  control; 

(ii)  One  year  contracts  for  depot 
maintenance  (see  10  U.S.C.  2410a(3)); 

(iii)  Multi-year  service  contracts; 

(iv)  One  year  requirements  or 
indefinite  quantity  contracts,  as  defined 
in  FAR  16.503  and  FAR  16.504.  in  which 
the  minimum  quantities  are  certain  to  be 
ordered  in  the  fiscal  year  current  at  the 


beginning  of  the  contract  term  (but  see 
FAR  32.705-l(b)); 

(v)  Personal  service  contracts  for 
experts  or  consultants;  or 

(vi)  Contracts  for  educational 
services,  which  cannot  feasibly  be 
subdivided  for  separate  performance  in 
each  fiscal  year. 

Subpart  237.2— Advisory  and 
Assistance  Services 

237.203    Types  of  advisory  and  assistance 
services. 

(d)  Engineering  and  technical  service. 
(i)  Engineering  and  technical  services 
consist  of — 

(A)  Contract  field  services,  which  are 
engineering  and  technical  services 
provided  on  site  at  Defense  locations  by 
the  trained  and  qualified  engineers  and 
technicians  of  commercial  or  industrial 
companies; 

(B)  Contract  plant  services,  which  are 
engineering  and  technical  services 
provided  by  the  trained  and  qualified 
engineers  and  technicians  of  a 
manufacturer  of  military  equipment  or 
components,  in  the  manufacturer's  own 
plants  and  facilities;  and 

(C)  Field  service  representatives, 
which  are  employees  of  a  manufacturer 
of  mihtary  equipment  or  components 
who  provide  a  liaison  or  advisory 
service  between  their  company  and  the 
military  users  of  their  company's 
equipment  or  components. 

(ii)  Every  contract  for  engineering  and 
technical  services  alone  or  as  part  of  an 
end  item,  shall — 

(A)  Show  those  services  as  a 
separately  priced  line  item; 

(B)  Contain  definitive  specifications 
for  the  services;  and 

(C)  Show  the  work-months  involved, 
(iii)  Agency  heads  may  authorize 

personal  service  contracts  for  contract 
field  services  to  meet  an  unusual 
essential  mission  need.  The 
authorization  will  be  for  an  interim 
period  only. 

237.203-70    Acquisition  of  audit  services. 

(a)  General  policy.  (1)  Departments 
and  agencies  shall  not  contract  for  audit 
services  unless  the  cognizant  DoD  audit 
organization  determines  that  expertise 
required  to  perform  the  audit  is  not 
available  within  the  DoD  audit 
organization,  or  temporary  audit 
assistance  is  required  to  meet  audit 
reporting  requirements  mandated  by 
law  or  DoD  regulation. 

(2)  DoDD  7600.2.  Audit  Policies, 
provides  DoD  audit  policies.  ' 

(3)  DoDD  7600.6.  Audit  of 
Nonappropriated  Fund  Instrumentalities 
and  Related  Activities,  provides 
guidance  to  audit  organizations  for 


audits  of  nonappropriated  fund 
organizations. 

(4)  DoDD  7600.7-M,  Internal  Audit 
Manual,  chapter  20,  provides  policy  and 
guidance  to  DoD  audit  organizations  for 
the  monitoring  of  audit  services 
provided  by  non-Federal  auditors. 

(b)  Contract  period.  Except  in  unusual 
circumstances,  contracts  for  recurring 
audit  services  shall  be  awarded  for  a 
one  year  period  with  at  least  two  option 
years. 

(c)  Approvals.  Contracting  ofiicers 
shall  not  issue  a  solicitation  for  audit 
services  unless  the  requiring  activity 
provides  evidence  that  the  cognizant 
DoD  audit  organization  has  approved 
the  statement  of  work.  The  requiring 
agency  shall  obtain  the  same  evidence 
of  approval  for  subsequent  material 
changes  to  the  statement  of  work. 

(d)  Solicitation  provisions  and 
contract  clauses.  (1)  Use  the  provision  of 
252.237-7000,  Notice  of  Special 
Standards  of  Responsibility,  in 
solicitations  for  audit  services. 

(2)  Use  the  clause  at  252.237-7001, 
Compliance  with  Audit  Standards,  in 
solicitations  and  contracts  for  audit 
services. 

237.205  IMartagefneflt  controte. 

DoD  procedures  are  in  DoDD  4205.2. 
DoD  Contracted  Advisory  and 
Assistance  Services. 

237.206  Requesting  activity 
responsibilities. 

(b)  On  acquisitions  for  studies,  the 
purchase  request  package  must  contain 
a  signed  statement  from  the  technical 
officer  responsible  for  the  study  stating 
that  the  Defense  Technical  Information 
Center  (DTIC)  and  other  information 
sources  have  been  queried,  that 
evidence  of  those  queries  are  on  file, 
and  no  existing  scientific  or  technical 
report  could  fulfill  the  requirement. 

(c)  The  authority,  without  redelegation 
authority  (see  DoDD  4205.2),  to  approve 
the  use  of  advisory  and  assistance 
services  in  contracts  over  $50,000  is — 

(i)  An  SES  manager 

(ii)  A  general  or  flag  officer 

(iii)  An  officer  in  0-6  grade  filling  a 
general  or  fiag  officer  level  position;  or 

(iv)  An  officer  in  0-6  grade  who  has 
subordinate  SES  personnel. 

237.270    Master  agreements. 

Section  2304  of  title  10.  U.S.C. 
authorizes  award  of  master  agreements 
under  which  orders  may  be  issued  for 
specific  contract  advisory  and 
assistance  services  (CAAS).  The 
authority  to  award  master  agreements 
expires  April  15, 1994. 


237.270-1    EstatiNshlng  agreentents. 

(a)  Use  this  section  only  for  types  jf 
advisory  and  assistance  services 
described  in  FAR  37.203. 

(b)  Establish  agreements  using 
competitive  procedures. 

(c)  Use  the  procedures  for  basic 
ordering  agreements  (see  FAR  16.703} 
except — 

(1)  Synopsize  solicitations  for 
agreements  as  if  they  were  service 
contracts  expected  to  exceed  $25,000: 

(2)  Establish  agreements  with  at  least 
three  of  the  sources  submitting  offers; 
and 

(3)  Establish  agreements  for  a  period 
not  to  exceed  two  years,  and  do  not 
extend  them. 

237.270-2    Ordering  procedures. 

(a)  Ordering  procedures  for  master 
agreements  are  the  same  as  for  basic 
ordering  agreements,  except  that 
requests  for  proposals  for  individual 
orders  need  not  be  ssmopsized.  nor  is  a 
justification  and  approval  required. 
Orders  under  master  agreements  are  an 
additional  circumstance  permitting  full 
and  open  competition  after  exclusion  of 
sources  (FAR  subpart  6.2), 

(b)  Before  placing  an  order  under  a 
master  agreement.' the  contracting 
officer — 

(1)  Must  reasonably  expect  that  at 
least  two  sources  with  established 
agreements  will  submit  offers  or  an 
order  cannot  be  placed  against  an 
agreement; 

(2)  Shall  request  offers  from  all 
agreements  holders; 

(3)  Shall  ensure  the  statement  of  work 
clearly  specifies  the  tasks  to  be 
performed; 

(4)  Shall  accept  the  offer  most 
advantageous  to  the  Government, 
considering  all  relevant  factors  specified 
in  the  request  for  ofiers: 

(5)  Shall  synopsize  issued  orders  in 
accordance  with  FAR  5.302;  and 

(6)  Shall  ensure  orders  have  an 
identifiable  deliverable. 

237.270-3    Limitation. 

The  total  value  of  orders  issued  under 
master  agreements  in  a  fiscal  year  by 
any  contracting  activity  (as  defined  in 
202.101)  shall  not  exceed  30  percent  of 
the  value  of  all  contracts  for  advisory 
and  assistance  services  awarded  by  that 
activity  during  fiscal  year  1989.  This 
limitation  may  be  increased  from  30 
percent  to  not  more  than  50  percent  if — 

(a)  The  head  of  the  contracting 
activity  (HCA)  waives  the  30  percent 
limitation.  Each  waiver  shall  be  in  the 
form  of  a  determination  and  finding 
prepared  and  processed  in  accordance 
with  department/agency  procedures. 
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The  determination  and  finding  must 
specify  that  the  use  of  master 
agreements  is  necessary  to  further  the 
policy  of  acquiring  advisory  and 
assistance  services  on  the  basis  of  the 
task  to  be  performed  rather  than  on  the 
basis  of  the  number  of  hours  provided; 
and 

(b)  The  agency  pubhshes  a  notice  of 
the  waiver  in  the  Federal  Register  and 
60  days  have  passed  since  the  notice  of 
the  HCA  waiver  appeared  in  the  Federal 
Register.  Federal  Register  notices  shall 
be  forwarded  for  publication  in 
accordance  with  agency  procedures. 

237.270-4    Reporting  requirement*. 

(a)  Each  department  and  agency  shall 
provide  an  annual  report  to  OSD,  ATTN: 
OUSD(A)DP(CPA),  not  later  than 
November  15  of  each  year.  The  report 
control  symbol  is  DD-P&L(A)  1849.  The 
report  shall  include — 

(1)  The  total  nimfiber  of  master 
agreements  awarded  (with  names  of 
contractors  and  type  of  CAAS  being 
acquired)  and  estimated  dollar  value  of 
each  agreement; 

[Z]  The  number  of  task  orders 
awarded  under  each  master  agreement 
(by  contractor)  and  dollar  value  of  each 
(including  modifications);  and 

(3)  The  period  covered  by  the  report. 

(b)  Each  department  and  agency  shall 
centrally  maintain  the  following 
information,  for  all  master  agreements 
expected  to  involve  work  in  excess  of  $2 
million  (including  modifications),  on  a 
fiscal  year  basis — 

(1)  The  number  of  bid  protests  filed, 
number  sustained,  and  number  of 
awards  terminated  during  the 
competition  for  master  agreements  and 
task  orders; 

(2)  The  program's  effect  on  the 
procurement  administrative  leadtime  for 
CAAS; 

(3)  Statements  of  work  describing  the 
services  contracted  for  and  the  source 
evaluation  criteria  used  to  evaluate 
proposals  for  award; 

(4)  The  level  of  small  business 
participation  in  the  program;  and 

(5)  The  number  of  contracts  where  a 
contractor  certified  that  a  conflict  of 
interest  exists  under  the  regulations 
implementing  section  8141  of  the 
National  Defense  Authorization  Act  for 
FY89,  the  nature  of  the  conflict  of 
interest,  and  the  steps  taken  to  resolve 
such  conflicts  of  interest  among  firms 
that  qualify  for  master  agreements. 

Subpart  237.70— Mortuary  Services 
237.7000    Scope. 

This  subpart  contains  acquisition 
procedures  for  contracts  for  mortuary 
services  (the  care  of  remains)  for 


military  personnel  within  the  U.S. 
Departments/agencies  may  use  these 
procedures  as  guidance  in  areas  outside 
the  U.S.  for  both  deceased  military  and 
civilian  personnel. 

237.7001  Method  of  acquisition. 

(a)  Requirements  type  contract.  By 
agreement  among  the  military  activities, 
one  activity  in  each  geographical  area 
will  contract  for  the  estimated 
requirements  for  the  care  of  remains  for 
all  mihtary  activities  in  the  area.  Use  a 
requirements  type  contract  (see  FAR 
16.503)  when  the  estimated  annual 
requirements  for  the  activities  in  the 
area  are  ten  or  more. 

(b)  Purchase  order  Where  no  contract 
exists,  use  DD  Form  1155,  Order  for 
Supplies  and  Services/Request  for 
Quotations,  to  obtain  mortuary  services. 

237.7002  Area  of  performance. 

Determine  and  define  the 
geographical  area  to  be  covered  by  the 
contract  using  the  following  general 
guidelines — 

(a)  Use  political  boundaries,  streets, 
or  other  features  as  demarcation  lines. 

(b)  The  size  should  be  roughly 
equivalent  to  the  contiguous 
metropolitan  or  municipal  area  enlarged 
to  include  the  activities  served. 

(c)  If  the  area  of  performance  best 
suited  to  the  needs  of  a  particular 
contract  is  not  large  enough  to  include  a 
carrier  terminal  commonly  used  by 
people  within  such  area,  the  contract 
area  of  performance  shall  specifically 
state  that  it  includes  such  terminal  as  a 
pickup  or  delivery  point. 

237.7003  Distribution  of  contracts. 
In  addition  to  normal  contract 

distribution,  send  three  copies  of  each 
contract  to  each  activity  authorized  to 
use  the  contract,  and  two  copies  to  each 
of  the  following — 

(a)  HQDA  (TAPC-PEC-D).  Alexandria. 
VA  22331. 

(b)  Commander.  Naval  Medical 
Command.  Department  of  the  Navy 
(MED  3141).  23rd  and  E  Streets.  NW, 
Washington,  DC  20372. 

(c)  Headquarters.  AFMPC-MPCCM. 
Randolph  AFB.  TX  78150. 

237.7004  Soiicitation  provisions  and 
contract  clauses. 

(a)  Use  the  provision  at  252.237-7002, 
Award  to  Single  Offeror,  in  all  sealed 
bid  solicitations  for  mortuary  services. 
Use  the  basic  provision  with  its 
Alternate  I  in  all  negotiated  solicitations 
for  mortuary  services. 

(b)  Use  the  following  clauses  in  all 
mortuary  service  solicitations  and 
contracts,  except  do  not  use  the  clauses 
at  252.237-7004,  Area  of  Performance, 
and  252.237-7010,  Facility  Requirements. 


in  solicitations  or  contracts  that  include 
port  of  entry  requirements — 

(1)  252.237-7003.  Requirements,  (insert 
activities  authorized  to  place  orders  in 
paragraph  (e)  of  the  clause); 

(2)  252.237-7004,  Area  of  Performance: 

(3)  252.237-7005,  Performance  and  Delivery; 

(4)  252.237-7006,  Subcontracting; 

(5)  252.237-7007,  Termination  for  Default: 

(6)  252.237-7008.  Group  Interment; 

(7)  252.237-7009.  Permits: 

(8)  252.237-7010.  Facility  Requirements:  and 

(9)  252.237-7011.  Preparation  History. 

(c)  Use  the  clause  at  FAR  52.245-4. 
Government-Furnished  Property  (Short 
Form),  in  solicitations  and  contracts  that 
include  port  of  entry  requirements. 

Subpart  237.71— Laundry  and  Dry 
Cleaning  Services 

237.7100  Scope. 

This  subpart  contains  acquisition 
procedures  for  laundry  and  dry  cleaning 
services  within  the  United  States.  It  may 
be  used  as  guidance  in  all  other 
locations. 

237.7101  General 

(a)  Except  for  hospital  requirements, 
acquire  laundry  and  dry  cleaning 
services  on  a  count-of-articles  basis. 

(b)  Laundry  services  in  support  of 
hospitals  may  be  acquired  on  the  basis 
of  a  count-of-articles  or  by  bulk  weight. 

(1)  Acquisitions  by  weight  may  be  on 
either  a  presorted  (bag  type)  or  unsorted 
(simple  bulk  weight)  basis. 

(2)  In  selecting  the  basis,  consider 
such  factors  as  price,  administrative 
costs,  aseptic  requirements,  risk  of 
contamination  or  cross-contamination, 
and  volume  and  nature  of  articles  to  be 
serviced. 

237.7102  Soiicitation  provisions  and 
contract  clauses. 

(a)  Use  the  provision  at  252.237-7012. 
Instructions  to  Offerors  (Count-of- 
Articles).  in  solicitations  for  laundry  and 
dry  cleaning  services  to  be  provided  on 
a  count-of-articles  basis. 

(b)  Use  the  provision  at  252.237-7013. 
Instructions  to  Offerors  (Bulk  Weight). 
in  solicitations  for  laundry  services  to 
be  provided  on  a  bulk  weight  basis. 

(c)  Use  the  clause  at  252.237-7014. 
Loss  or  Damage  (Count-of-Articles).  in 
solicitations  and  contracts  for  laundry 
and  dry  cleaning  services  to  be  provided 
on  a  count-of-articles  basis. 

(d)  Use  the  clause  at  252.237-7015. 
Loss  or  Damage  (Weight  of  Articles),  in 
solicitations  and  contracts  for  laundry 
and  dry  cleaning  services  to  be  provided 
on  a  bulk  weight  basis. 

(1)  Insert  a  reasonable  per  pound 
price  in  paragraph  (b)  of  the  clause, 
based  on  the  average  per  pound  value. 


When  the  contract  requires 
services  on  a  bag  type  basii 
reasonable  per  pound  price 
type. 

(2)  Insert  an  appropriate  ] 
paragraph  (e)  of  the  clause, 
exceed  eight  percent. 

(e)  Use  the  clause  at  252.1 
Delivery  Tickets,  in  all  solic 
contracts  for  laundry  and  d 
services. 

(1)  Use  the  clause  with  iti 
when  services  are  for  bag  t; 
to  be  provided  on  a  bulk  wi 

(2)  Use  the  clause  with  it! 
when  services  are  unsorted 
be  provided  on  a  bulk  weig 

(f)  Use  the  clause  at  252.2 
Individual  Laundry,  in  solic 
contracts  for  laundry  and  d 
services  to  be  provided  to  ii 
personnel. 

(1)  Insert  the  number  of  p 
outer  garments  in  paragrapl 
(2)  of  the  clause. 

(2)  The  number  of  pieces 
composition  of  a  bundle  in  { 
(d)  (1)  and  (2)  of  the  clause 
modified  to  meet  local  cone 

(g)  Use  the  clause  at  252.; 
Special  Definitions  of  Gove 
Property,  in  all  solicitations 
contracts  for  laundry  and  d 
services. 

Subpart  237.72— Educatioi 
Agreements 

237.7200  Scope. 

(a)  This  subpart  prescribe 
procedures  for  educational 
from  schools,  colleges,  univ 
other  educational  institutioi 
subpart  does  not  include  tu 
assistance  agreements,  i.e., 
the  Government  of  partial  t 
the  off-duty  educational  pre 

(b)  As  used  in  the  subpar 

(1)  "Facilities"  do  not  inc 
institution's  dining  rooms  o: 
and 

(2)  "Fees"  does  not  indue 
for  meals  or  lodging. 

237.7201  Educationai  servio 

(a)  An  educational  servic 
is  not  a  contract,  but  is  an  c 
agreement  under  which  the 
may  order  educational  serv 

(b)  Educational  service  a; 
provide  for  ordering  educat 
services  when — 

ll)  The  Government  pays 
tuition  ^nd  fees  for  educatic 
provided  to  a  student  by  th( 
under  its  normal  schedule  o 
fees  applicable  to  all  studei 
and 
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in  solicitations  or  contracts  that  include 
port  of  entry  requirements — 

(1)  252.237-7003,  Requirements,  (insert 
activities  authorized  to  place  orders  in 
paragraph  (e)  of  the  clause); 

(2)  252.237-7004,  Area  of  Performance; 

(3)  252.237-7005,  Performance  and  Delivery; 

(4)  252.237-7006,  Subcontracting; 

(5)  252.237-7007,  Termination  for  Default: 

(6)  252.237-7008,  Group  Interment; 

(7)  252.237-7009,  Penmils; 

(8)  252.237-7010,  Facility  Requirements;  and 

(9)  252.237-7011,  Preparation  History. 

(c)  Use  the  clause  at  FAR  52.245-4. 
Government-Furnished  Property  (Short 
Form),  in  solicitations  and  contracts  that 
include  port  of  entry  requirements. 

Subpart  237.71— Laundry  and  Dry 
Cleaning  Services 

237.7100  Scop«. 

This  subpart  contains  acquisition 
procedures  for  laundry  and  dry  cleaning 
services  within  the  United  States.  It  may 
be  used  as  guidance  in  all  other 
locations. 

237.7101  General. 

(a)  Except  for  hospital  requirements, 
acquire  laundry  and  dry  cleaning 
services  on  a  count-of-articles  basis. 

(b)  Laundry  services  in  support  of 
hospitals  may  be  acquired  on  the  basis 
of  a  count-of-articles  or  by  bulk  weight. 

(1)  Acquisitions  by  weight  may  be  on 
either  a  presorted  (bag  type)  or  unsorted 
(simple  bulk  weight)  basis. 

(2)  In  selecting  the  basis,  consider 
such  factors  as  price,  administrative 
costs,  aseptic  requirements,  risk  of 
contamination  or  cross-contamination, 
and  volume  and  nature  of  articles  to  be 
serviced. 

237.7102  Solicitation  provisions  and 
contract  clauses. 

(a)  Use  the  provision  at  252.237-7012, 
Instructions  to  Offerors  (Count-of- 
Articles).  in  solicitations  for  laundry  and 
dry  cleaning  services  to  be  provided  on 
a  count-of-articles  basis. 

(b)  Use  the  provision  at  252.237-7013, 
Instructions  to  Offerors  (Bulk  Weight), 
in  solicitations  for  laundry  services  to 
be  provided  on  a  bulk  weight  basis. 

(c)  Use  the  clause  at  252.237-7014, 
Loss  or  Damage  (Count-of-Articles).  in 
solicitations  and  contracts  for  laundry 
and  dry  cleaning  services  to  be  provided 
on  a  count-of-articles  basis. 

(d)  Use  the  clause  at  252.237-7015, 
Loss  or  Damage  (Weight  of  Articles),  in 
solicitations  and  contracts  for  laundry 
and  dry  cleaning  services  to  be  provided 
on  a  bulk  weight  basis. 

(1)  Insert  a  reasonable  per  pound 
price  in  paragraph  (b)  of  the  clause, 
based  on  the  average  per  pound  value. 


When  the  contract  requires  laundry 
services  on  a  bag  type  basis,  insert 
reasonable  per  pound  prices  by  bag 
type. 

(2)  Insert  an  appropriate  percentage  in 
paragraph  (e)  of  the  clause,  not  to 
exceed  eight  percent. 

(e)  Use  the  clause  at  252.237-7016. 
Delivery  Tickets,  in  all  solicitations  and 
contracts  for  laundry  and  dry  cleaning 
services. 

(1)  Use  the  clause  with  its  Alternate  I 
when  services  are  for  bag  type  laundry 
to  be  provided  on  a  bulk  weight  basis. 

(2)  Use  the  clause  with  its  Alternate  II 
when  services  are  unsorted  laundry  to 
be  provided  on  a  bulk  weight  basis. 

(f)  Use  the  clause  at  252.237-7017, 
Individual  Laundry,  in  solicitations  and 
contracts  for  laundry  and  dry  cleaning 
services  to  be  provided  to  individual 
personnel. 

(1)  Insert  the  number  of  pieces  of 
outer  garments  in  paragraphs  (d)  (1)  and 
(2)  of  the  clause. 

(2)  The  number  of  pieces  and 
composition  of  a  bundle  in  paragraphs 
(d)  (1)  and  (2)  of  the  clause  may  be 
modified  to  meet  local  conditions. 

(g)  Use  the  clause  at  252.237-7018, 
Special  Definitions  of  Government 
Property,  in  all  solicitations  and 
contracts  for  laundry  and  dry  cleaning 
services. 

Subpart  237.72— Educational  Service 
Agreements 

237.7200  Scope. 

(a)  This  subpart  prescribes  acquisition 
procedures  for  educational  services 
from  schools,  colleges,  universities,  or 
other  educational  institutions.  This 
subpart  does  not  include  tuition 
assistance  agreements,  i.e..  payment  by 
the  Government  of  partial  tuition  under 
the  off-duty  educational  program. 

(b)  As  used  in  the  subpart — 

(1)  "Facilities"  do  not  include  the 
institution's  dining  rooms  or  dormitories: 
and 

(2)  "Fees"  does  not  include  charges 
for  meals  or  lodging. 

237.7201  Educational  service  agreement. 

(a)  An  educational  service  agreement 
is  not  a  contract,  but  is  an  ordering 
agreement  under  which  the  Government 
may  order  educational  services. 

(b)  Educational  service  agreements 
provide  for  ordering  educational 
services  when — 

ll]  The  Government  pays  normal 
tuition  ^nd  fees  for  educational  services 
provided  to  a  student  by  the  institution 
under  its  normal  schedule  of  tuition  and 
fees  applicable  to  all  students  generally; 
and 


(2)  Enrollment  is  at  the  institution 
under  the  institution's  normal  rules  and 
in  courses  and  curricula  which  the 
institution  offers  to  all  students  meeting 
admission  requirements. 

237.7202  Umltatlons. 

(a)  Make  no  agreement  under  this 
subpart  which  will  result  in  payment  of 
Government  funds  for  tuition  or  other 
expenses  for  training  in  any  legal 
profession,  except  in  connection  with 
the  detailing  of  commissioned  officers  to 
law  schools  under  10  U.S.C.  2004. 

(b)  Educational  service  agreements 
are  not  used  to  provide  special  courses 
or  special  fees  for  Government  students. 

237.7203  Duration. 

(a)  Educational  service  agreements 
are  for  an  indefinite  duration  and 
remain  in  effect  until  terminated. 

(b)  The  issuing  activity  must  establish 
procedures  to  review  each  educational 
service  agreement  at  least  once  each 
year.  Review  dates  should  consider  the 
institution's  academic  calendar  and 
occur  at  least  30  days  before  the 
beginning  of  a  term.  The  purpose  of  the 
review  is  to  incorporate  changes  to 
reflect  requirements  of  any  statute, 
Executive  Order.  FAR,  or  DFARS. 

(c)  If  the  contracting  officer  and  the 
institution  do  not  agree  on  required 
changes,  terminate  the  agreement. 

237.7204  Format  and  clauses  for 
educational  service  agreements. 

Educational  service  agreements  under 
this  subpart  shall  be  in  the  following 
format.  Add  to  the  schedule  any  other 
provisions  necessary  to  describe  the 
requirements,  if  they  are  consistent  with 
the  following  provisions  and  the  policy 
of  acquiring  educational  services  in  the 
form  of  standard  course  offerings  at  the 
prevailing  rates  of  the  institution. 

Educational  Service  Agreement 

Agreement  No. 

1.  This  agreement  entered  into  on  the 
day  of 19 ,  is 


between  the  Government,  represented  by  the 
Contracting  Officer,  and  the  Contractor, 
(name  of  institution),  an  educational 

institution  located  in (city), 

(state). 

2.  This  agreement  is  for  educational 
services  to  be  provided  by  the  Contractor  to 
Government  personnel  at  the  Contractor's 
institution.  The  Contractor  shall  provide 
instruction  with  standard  offerings  of  courses 
available  to  the  public. 

3.  The  Government  shall  pay  for  services 
under  the  Contractor's  normal  schedule  of 
tuition  and  fees  applicable  to  the  public  and 
in  effect  at  the  time  the  services  are 
performed. 

4.  The  Government  will  review  this 
agreement  annually  before  the  anniversary  of 
its  effective  dale  for  the  purpose  of 
incorporating  changes  required  by  statutes. 


executive  orders,  the  Fedeial  Acqu.sition 
Regulation,  or  the  Defense  Federal 
Acquisition  Regulation  Supplement.  Changes 
required  to  be  made  by  modificiilicri  to  this 
agreement  or  by  issuance  of  a  superseding 
agreement.  If  mutual  agreement  on  the 
changes  cannot  be  reached,  the  Government 
will  terminate  this  agreement. 

5.  The  parties  may  amend  this  agreement 
only  by  mutual  consent. 

6.  This  agreement  shall  start  on  the  date  in 
paragraph  1  and  shall  continue  until 
terminated. 

7.  The  estimated  annual  cost  of  this 

agreement  is  S . ..  This  estimate  is  for 

administrative  purposes  only  and  does  not 
impose  any  obligation  on  the  Government  to 
request  any  services  or  make  any  payment. 

8.  Advance  payments  are  authorized  by  10 
U.S.C.  2396(a)(3). 

9.  Submit  invoices  to: (name 

and  address  of  activity). 

Schedule  Provisions 

1.  Ordering  procedures  and  serx-ices  to  be 
provided,  (a)  The  Contractor  shall  promptly 
deliver  to  the  Contracting  Officer  one  copy  of 
each  catalog  applicable  to  this  agreement, 
and  one  copy  of  any  subsequent  revision. 

(b)  The  Government  will  request 
educational  services  under  this  agreement  by 
a  (insert  type  of  request,  such  as,  delivery 
order,  official  Government  order,  or  other 
written  communication).  The  (insert  type  of 
request,  such  as,  delivery  order,  official 
Government  order,  or  other  written 
communication)  will  contain  the  number  of 
this  agreement  and  will  designate  as  students 
at  the  Contractors  institution  one  or  more 
Government-selected  persons  who  have 
already  been  accepted  for  admission  under 
the  Contractor's  usual  admission  standards. 

(c)  All  students  under  this  agreement  shall 
register  in  the  same  manner,  be  subject  to  the 
same  academic  regulations,  and  have  the 
same  privileges,  including  the  use  of  all 
facilities  and  equipment  as  any  other 
students  enrolled  in  the  institution. 

(d)  Upon  enrolling  each  student  under  this 
agreement,  the  Contractor  shall,  where  the 
resident  or  nonresident  status  involves  a 
difference  in  tuition  or  fees — 

(i)  Determine  the  resident  or  nonresident 
status  of  the  student; 

(ii)  Notify  the  student  and  the  Contracting 
Officer  of  the  determination.  If  there  is  an 
appeal  of  the  determination: 

(iii)  If  there  is  an  appeal  of  the 
determination,  process  the  appeal  under  the 
Contractor's  standard  procedures: 

(iv)  Notify  the  student  and  Contracting 
Officer  of  the  result;  and 

(v)  Make  the  determination  a  part  of  the 
student's  permanent  record. 

(e)  The  Contractor  shall  not  furnish  any 
instruction  or  other  services  to  any  student 
under  this  agreement  before  the  effective 
date  of  a  request  for  services  in  the  form 
specified  in  paragraph  (b)  of  this  scheJule. 

2.  Change  in  curriculum.  The  Contractirxg 
Officer  may  vary  the  curriculum  for  any 
student  enrolled  under  this  agreement  but 
shall  not  require  or  make  any  change  in  any 
course  without  the  Contractor''  consent. 
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3.  Payment,  (a)  The  Govemmenf  shall  pay 
the  Contractor  the  normal  tuition  and  fees 
which  the  Contractor  charges  any  students 
pursuing  the  same  or  similar  curricula,  except 
for  any  tuition  and  fees  which  this  agreement 
excludes.  The  Contractor  may  change  any 
tuition  and  fees,  provided — 

(1)  The  Contractor  publishes  the  revisions 
in  a  catalog  or  otherwise  publicly  announces 
the  revisions: 

(2)  Applies  the  revisions  uniformly  to  all 
students  studying  the  same  or  similar 
curricula; 

(3)  Provides  the  Contracting  Officer  notice 
of  changes  before  their  effective  date. 

(b)  The  Contractor  shall  not  establish  any 
tuition  or  fees  which  apply  solely  to  students 
under  this  agreement. 

(c)  If  the  Contractor  regularly  charges 
higher  tuition  and  fees  for  nonresident 
students,  the  Contractor  may  charge  the 
Government  the  normal  nonresident  tuition 
and  fees  for  students  under  this  agreement 
who  are  nonresidents.  The  Government  shall 
not  claim  resident  tuition  and  fees  for  any 
student  solely  on  the  basis  of  the  student 
residing  in  the  State  as  a  consequence  of 
enrollment  under  this  agreement. 

(d)  The  Contractor  shall  charge  the 
Government  only  the  tuition  and  fees  which 
relate  directly  to  enrollment  as  a  student. 
Tuition  and  fees  may  include — 

(i)  Penalty  fees  for  late  registration  or 
change  of  course  caused  by  the  Government; 

(ii)  Mandatory  health  fees  and  health 
insurance  charges;  and 

(iii)  Any  flat  rate  charge  applicable  to  all 
students  registered  for  research  that  appears 
in  the  Contractor's  publicly  announced  fee 
schedule. 

(6)  The  Contractor  shall  not  charge  the 
Government  for — 

(i)  Permit  charges,  such  as  vehicle 
registration  or  parking  fees,  unless 
specifically  authorized  in  the  request  for 
servic-e;  and 

(ii)  Any  equipment,  refundable  deposits,  or 
any  items  or  services  (such  as  computer  time) 
related  to  student  research. 

(f)  Normally,  the  Contractor  shall  not 
directly  charge  individual  students  for 
application  fees  or  any  other  fee  chargeable 
to  this  agreement.  However,  if  the 
Contractor's  standard  procedures  require 
payment  of  any  fee  before  the  student  is 
enrolled  under  this  agreement,  the  Contractor 
may  charge  the  student.  When  the  Contractor 
receives  payment  from  the  Government,  the 
Contractor  shall  fully  reimburse  the  student. 

(g)  For  each  term  the  Contractor  enrolls 
students  under  this  agreement,  the  Contractor 

shall  submit copies  of  an  invoice 

listing  charges  for  each  student  separately. 
The  Contractor  §hall  submit  invoices  within 

days  after  the  start  of  the  term  and 

shall  include — 

(i)  Agreement  number  and  inclusive  dates 
of  the  term; 

(ii)  Name  of  each  student; 

(iii)  A  list  showing  each  course  for  each 
student  if  the  school  charges  by  credit  hour. 

(iv)  The  resident  or  nonresident  status  of 
each  student  (if  applicable  to  the  Contractor's 
school);  and 

(v)  A  breakdown  of  cljarges  for  each 
student,  including  credit  hours,  tuition. 


application  fee.  and  other  fees.  Provide  a 
total  for  each  student  and  a  grand  total  for  all 
students  listed  on  the  invoice. 

(h)  If  unforeseen  events  require  additional 
charges  that  are  otherwise  payable  under  the 
Contractor's  normal  tuition  and  fee  schedule, 
the  Contractor  may  submit  a  supplemental 
invoice  or  make  the  adjustment  on  the  next 
regular  invoice  under  this  agreement.  The 
Contractor  shall  clearly  identify  and  explain 
the  supplemental  invoice  or  the  adjustment. 

(i)  The  Contractor  shall  apply  any  credits 
resulting  from  withdrawal  of  students,  or 
from  any  other  cause  under  its  standard 
procedures,  to  subsequent  invoices  submitted 
under  this  agreement.  Credits  should  appear 
on  the  first  invoice  submitted  after  the  action 
resulting  in  the  credits.  If  no  subsequent 
invoice  is  submitted,  the  Contractor  shall 
deliver  to  the  Contracting  Officer  a  check 
drawn  to  the  order  of  the  office  designated 
for  contract  administration.  The  Contractor 
shall  identify  the  reason  for  the  credit  and  the 
applicable  term  dates  in  all  cases. 

4.  Withdrawal  of  students,  (a)  The 
Government  may.  at  its  option  and  at  any 
time,  withdraw  financial  support  for  any 
student  by  issuing  official  orders.  The 

Government  will  furnish copies  of 

the  orders  to  the  Contractor  within  a 
reasonable |ime  after  publication. 

(b)  The  Contractor  may  request  withdrawal 
by  the  Government  of  any  student  for 
academic  or  disciplinary  reasons. 

(c)  If  withdrawal  occurs  before  the  end  of  a 
term,  the  Government  will  pay  any  tuition 
and  fees  due  for  the  current  term.  The 
Contractor  shall  credit  the  Govemmenf  with 
any  charges  eligible  for  refund  under  the 
Contractor's  standard  procedures  for  any 
students  in  effect  on  the  date  of  withdrawal. 

(d)  Withdrawal  of  students  by  the 
Government  will  not  be  the  basis  for  any 
special  charge  or  claim  by  the  Contractor 
other  than  charges  under  the  Contractor's 
standard  procedures. 

5.  Transcripts.  Within  a  reasonable  time 
after  withdrawal  of  a  student  for  any  reason, 
or  after  graduation,  the  Contractor  shall  send 
to  the  Contracting  Officer  (or  to  an  address 
supplied  by  the  Contracting  OOicer)  one  copy 
of  an  official  transcript  showing  all  work  by 
the  student  at  the  institution  until  such 
withdrawal  or  graduation. 

6.  Student  teaching.  The  Government  does 
not  anticipate  the  Contractor  awarding 
fellowships  and  assistantships  to  students 
attending  school  under  this  agreement. 
However,  for  graduate  students,  should  both 
the  student  and  the  Contractor  decide  it  to  be 
in  the  student's  best  interests  to  assist  in  the 
institution's  teaching  program,  the  Contractor 
may  provide  nominal  compensation  for  part- 
time  service.  Base  the  compensation  on  the 
Contractor's  practices  and  procedures  for 
other  students  of  similar  accomplishment  in 
that  department  or  field.  The  Contractor  shall 
apply  the  compensation  as  a  credit  against 
any  invoices  presented  for  payment  for  any 
period  in  which  the  student  performed  the 
part-time  teaching  service. 

7.  Termination  of  agreement,  (a)  Either 
party  may  terminate  this  agreement  by  giving 
30  days  advance  written  notice  of  the 
effective  date  of  termination.  In  the  event  of 
termination,  the  Government  shall  have  the 


right,  at  its  option,  to  continue  to  receive 
educational  services  for  those  students 
already  enrolled  in  the  contractor's 
institution  under  this  agreement  until  such 
time  that  the  students  complete  their  courses 
or  curricula  or  the  Government  withdraws 
them  from  the  Contractor's  institution.  TTie 
terms  and  conditions  of  this  agreement  in 
effect  on  the  effective  date  of  the  termination 
shall  continue  to  apply  to  such  students 
remaining  in  the  Contractor's  institution. 

(b)  Withdrawal  of  students  under  Schedule 
provision  4  shall  not  be  considered  a 
termination  within  the  meaning  of  this 
provision  7. 

(c)  Termination  by  either  party  shall  not  be 
the  basis  for  any  special  charge  or  claim  by 
the  Contractor,  other  than  as  provided  by  the 
Contractor's  standard  procedures. 

General  Provisions 

Use  the  following  clauses  in  educational 
service  agreements — 

1.  FAR  52.202-1.  Definitions,  and  add  the 
following  paragraphs  (d)  through  (i). 

(d)  Term  means  the  period  of  time  into 
which  the  Contractor  divides  the  academic 
year  for  purposes  of  instruction.  This  includes 
semester,  trimester,  quarter,  or  any  similar 
word  the  Contractor  may  use. 

(e)  Course  means  a  series  of  lectures  or 
instructions,  and  laboratory  periods,  relating 
to  one  specific  representation  of  subject 
matter,  such  as  Elementary  College  Algebra. 
German  401.  or  Surveying.  Normally,  a 
student  completes  a  course  in  one  term  and 
receives  a  certain  number  of  semester  hours 
credit  (or  equivalent)  upon  successful 
completion. 

(f)  Curriculum  means  a  series  of  courses 
having  a  unified  purpose  and  belonging 
primarily  to  one  major  academic  field.  It  will 
usually  include  certain  required  courses  and 
elective  courses  within  established  criteria. 
Examples  include  Business  Administration. 
Civil  Engineering,  Fine  and  Applied  Arts,  and 
Physics.  A  curriculum  normally  covers  more 
than  one  term  and  leads  to  a  degree  or 
diploma  upon  successful  completion. 

(g)  Catalog  means  any  medium  by  which 
the  Contractor  publicly  announces  terms  and 
conditions  for  enrollment  in  the  Contractor's 
institution,  including  tuition  and  fees  to  be 
charged.  This  includes  "bulletin." 
"announcement."  or  any  other  similar  word 
the  Contractor  may  use. 

(h)  Tuition  means  the  amount  of  money 
charged  by  an  educational  institution  for 
instruction,  not  including  fees. 

(i)  Fees  means  those  applicable  charges 
directly  related  to  enrollment  in  the 
Contractor's  institution.  Unless  specifically 
allowed  in  the  request  for  servicet.  fees  shall 
not  include — 

(1)  Any  permit  charge,  such  as  parking  and 
vehicle  registration;  or 

(2)  Charges  for  services  of  a  personal 
nature,  such  as  food,  housing,  and  laundry. 

2.  FAR  52.203-1,  Officials  Not  To  Benefit. 

3.  FAR  52.203-3,  Gratuities. 

4.  FAR  52.203-5.  Covenant  Against 
Contingent  Fees. 

5.  FAR  52.204-1.  Approval  of  Contract,  if 
required  by  department/agency  procedures. 


6.  FAR  52.215-1.  Examinatioi 
by  Comptroller  General. 

7.  FAR  52.215-18,  Order  of  P 

8.  Confiicts  Between  Agreenr 
Catalog.  Insert  the  following  cl 

Conflicts  Between  Agreement  • 

If  there  is  any  inconsistency 
agreement  and  any  catalog  or  ( 
incorporated  in  this  agreement 
or  any  of  the  Contractor's  rulei 
regulations,  the  provisions  of  tl 
shall  govern. 

9.  FAR  52.222-3.  Convict  Lah 

10.  Under  FAR  22.802.  FAR  2 
22.810.  use  the  appropriate  clai 
52.222-26,  Equal  Opportunity. 

11.  FAR  52.233-1,  Disputes. 

12.  Assignment  of  Claims.  In 
following  clause: 

Assignment  of  Claims 

No  claim  under  this  agreement 
assigned. 

13.  FAR  52.252-4.  Alterationi 
required  by  department/agenc; 

Signature  Page 

Agreement  No. 

Date    


The  United  States  of  America 

BY: 

(Contracting  Officer) 

Activity 

Location   ■ 


(Name  of  Contractor) 
BY: 

(Title) 


Subpart  237.73— Services 
at  Research  and  Developn 
Laboratories 

237.7300  Scop*. 

This  subpart  prescribes  p 
acquisition  of  temporary  or 
services  of  students  at  insti 
higher  learning  for  the  purp 
providing  technical  support 
research  and  development  1 
(10  U.S.C.  2360). 

237.7301  Definitions. 
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(a)  Institution  of  higher  li 
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secondary  school,  junior  co 
university,  or  other  degree  j 
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501(c)(3)  of  title  26  of  the  U. 
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501(a)  of  title  26. 

(c)  Student  means  an  indi 
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right,  at  its  option,  to  continue  to  receive 
educational  services  for  those  students 
already  enrolled  in  the  contractor's 
institution  under  this  agreement  until  such 
time  that  the  students  complete  their  courses 
or  curricula  or  the  Covemment  withdraws 
them  from  the  Contractor's  institution.  The 
terms  and  conditions  of  this  agreement  in 
effect  on  the  effective  date  of  the  termination 
shall  continue  to  apply  to  such  students 
remaining  in  the  Contractor's  institution. 

(b)  Withdrawal  of  students  under  Schedule 
provision  4  shall  not  be  considered  a 
termination  within  the  meaning  of  this 
provision  7. 

(c)  Termination  by  either  party  shall  not  be 
the  basis  for  any  special  charge  or  claim  by 
the  Contractor,  other  than  as  provided  by  the 
Contractor's  standard  procedures. 

General  Provisions 

Use  the  following  clauses  in  educational 
service  agreements — 

1.  FAR  52.202-1,  Definitions,  and  add  the 
following  paragraphs  (d)  through  (i). 

(d)  Term  means  the  period  of  time  into 
which  the  Contractor  divides  the  academic 
year  for  purposes  of  instruction.  This  includes 
semester,  trimester,  quarter,  or  any  similar 
word  the  Contractor  may  use. 

(e)  Course  means  a  series  of  lectures  or 
instructions,  and  laboratory  periods,  relating 
to  one  specific  representation  of  subject 
matter,  such  as  Elementary  College  Algebra, 
German  401,  or  Surveying.  Normally,  a 
student  completes  a  course  in  one  term  and 
receives  a  certain  number  of  semester  hours 
credit  (or  equivalent)  upon  successful 
completion. 

(f)  Curriculum  means  a  series  of  courses 
having  a  unified  purpose  and  belonging 
primarily  to  one  major  academic  field.  It  will 
usually  include  certain  required  courses  and 
elective  courses  within  established  criteria. 
Examples  include  Business  Administration, 
Civil  Engineering,  Fine  and  Applied  Arts,  and 
Physics.  A  curriculum  normally  covers  more 
than  one  term  and  leads  to  a  degree  or 
diploma  upon  successful  completion. 

(g)  Catalog  means  any  medium  by  which 
the  Contractor  publicly  announces  terms  and 
conditions  for  enrollment  in  the  Contractor's 
institution,  including  tuition  and  fees  to  be 
charged.  This  includes  "bulletin," 
"announcement,"  or  any  other  similar  word 
the  Contractor  may  use. 

(h)  Tuition  means  the  amount  of  money 
charged  by  an  educational  institution  for 
instruction,  not  including  fees. 

(i)  Fees  means  those  applicable  charges 
directly  related  to  enrollment  in  the 
Contractor's  institution.  Unless  specifically 
allowed  in  the  request  for  services,  fees  shall 
not  include — 

(1)  Any  permit  charge,  such  as  parking  and 
vehicle  registration;  or 

(2)  Charges  for  services  of  a  personal 
nature,  such  as  food,  housing,  and  laundry. 

2.  FAR  52.203-1,  Officials  Not  To  Benefit 

3.  FAR  52.203-3,  Gratuities. 

4.  FAR  52^03-5.  Covenant  Against 
Contingent  Fees. 

5.  FAR  52.204-1,  Approval  of  Contract,  if 
required  by  department/agency  procedures. 
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6.  FAR  32.215-1.  Examination  of  Records 
by  Comptroller  General. 

7.  FAR  52.21S-18,  Order  of  Precedence. 

8.  Conflicts  Between  Agreement  and 
Catalog.  Insert  the  following  clause — 

Conflicts  Between  Agreement  and  Catalog 

If  there  is  any  inconsistency  between  this 
agreement  and  any  catalog  or  other  document 
incorporated  in  this  agreement  by  reference 
or  any  of  the  Contractor's  rules  and 
regulations,  the  provisions  of  this  agreement 
shall  govern. 

9.  FAR  52.222-3,  Convict  Labor. 

10.  Under  FAR  22.802,  FAR  22.807,  and  FAR 
22.810,  use  the  appropriate  clause  from  FAR 
52.222-26,  Equal  Opportunity. 

11.  FAR  52.233-1,  Disputes. 

12.  Assignment  of  Claims.  Insert  the 
following  clause: 

Assignment  of  Claims 

No  claim  under  this  agreement  shall  be 
assigned. 

13.  FAR  52.252-4,  Alterations  in  Contract,  if 
required  by  department/agency  procedure. 

Signature  Page 

Agreement  No. 

Date    


The  United  States  of  America 
BY: 


(Contracting  Officer) 
Activity 
Location   ■ 


(Name  of  Contractor) 

BY: 

(Title) 


Subpati  237.73— Sei^ices  of  Students 
at  Research  and  Development 
Laboratories 

237.7300  Scopa. 

This  subpart  prescribes  procedures  for 
acquisition  of  temporary  or  intermittent 
services  of  students  at  institutions  of 
higher  learning  for  the  purpose  of 
providing  technical  support  at  Defense 
research  and  development  laboratories 
(10  U.S.C  2360). 

237.7301  Definitions. 

As  used  in  this  subpart — 

(a)  Institution  of  higher  learning 
means  any  public  or  private  post- 
secondary  school,  junior  college,  college, 
university,  or  other  degree  granting 
educational  institution  that — 

(1)  Is  located  in  the  United  States,  its 
possessions,  and  Puerto  Rico; 

(2)  Has  an  accredited  education 
program  approved  by  an  appropriate 
accrediting  body;  and 

(3)  Offers  a  program  of  study  at  any 
level  beyond  high  school. 

(b)  Nonprofit  organization  means  any 
organization  described  by  section 
501(c)(3)  of  title  26  of  the  U.S.C,  which  is 
exempt  from  taxation  under  section 
501(a)  of  title  26. 

(c)  Student  means  an  individual 
enrolled  (oc  accepted  for  enrollment]  at 


an  institution  of  higher  learning  before 
the  term  of  the  student  technical  support 
contract.  The  individual  shall  remain  in 
good  standing  in  a  curriculum  designed 
to  lead  to  the  granting  of  a  recognized 
degree,  during  the  term  of  the  contract. 

(d)  Technical  support  means  any 
scientiflc  or  engineering  work  in  support 
of  the  mission  of  the  DoD  laboratory 
involved.  It  does  not  include 
administrative  or  clerical  services. 

237.7302  General. 

Generally,  agencies  will  acquire 
services  of  students  at  institutions  of 
higher  learning  by  contract  between  a 
nonprofit  organization  employing  the 
student  and  the  Government.  When  it  is 
in  the  best  interest  of  the  Government, 
contracts  may  be  made  directly  with 
students.  These  services  are  not  subject 
to  the  requirements  of  FAR  part  19,  FAR 
13.105.  or  DFARS  part  219.  Award 
authority  for  these  contracts  is  10  U.S.C. 
2304(a)(i)  and  10  U.S.C.  2360. 

237.7303  Contract  clauses. 

Contracts  made  directly  with  students 
are  nonpersonal  service  contracts  but 
shall  include  the  clauses  at  FAR  52.232- 
3,  Payments  Under  Personal  Services 
Contracts,  and  FAR  52.249-12. 
Termination  (Personal  Services). 

PART  239— ACQUISITION  OF 
INFORMATION  RESOURCES 

Sec. 

239.001  Policy. 

239.001-70    Warner  Amendment  exemptions 
for  Federal  information  processing  (FIP) 
resources. 

239.002  Delegations  of  procurement 
authority. 

Subpart  239.70— Exchange  or  Sale  of 
Federal  Information  Processing  (FIP) 
Resources 

239.7000  Scope  of  subpart. 

239.7001  Policy. 

239.7002  Conditions  for  using  exchange/ 
sale. 

239.7003  Procedures. 

Subpart  239.71— Security  and  Privacy  for 
Computer  Systems 

239.7100  Scope  of  subpart. 

239.7101  General. 

239.7102  Security  against  compromising 
emanations. 

239.7102-1     General. 

239.7102-2    Validation  of  TEMPEST 

compliance. 
239.7102-3    Solicitation  provisions  and 

contract  clauses. 

Subpart  239.72— Standards 

239.7200    Scope  of  subpart. 


Subpart  239.73— Acquisition  of  Automatic 
Data  Processing  Equipment  by  DoD 
Contractors 


239.7201 
239.7202 


General. 
Waivers. 


239.7300 
239.7301 
239.7302 
239.7303 

costs 
239.7304 
239.7305 


Scope  of  subpart. 
Applicability. 
Approvals  and  screening. 
Review  and  approval  of  leasing 

Purchase  option  credits. 
Contractor  documentation. 


Subpart  239.74— Tclscommunications 
Services 

239.7400  Scope. 

239.7401  Definitions. 

239.7402  Policy. 

239.7403  Regulatory  bodies. 

239.7404  Foreign  carriers. 

239.7405  Authority  to  contract  for 
telecommunications  services. 

239.7406  Cost  or  pricing  data. 

239.7407  Type  of  contract. 
239.7407-1     General. 
239.7407-2    Communication  service 

authorizations  (CSAs). 

239.7408  Special  construction. 
239.7408-1    General. 

239.7408-2    Applicability  of  construction 
labor  standards  for  special  construction. 

239.7409  Special  assembly. 

239.7410  Cancellation  and  termination. 

239.7411  Contract  clauses. 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

239.001    Policy. 

(a)  The  General  Services 
Administration  (GSA)  implements  its 
authority  for  the  acquisition  of  Federal 
information  processing  (FIP)  resources 
in  the  Federal  Information  Resources 
Management  Regulation  (FIRMR),  which 
is  codified  in  41  CFR  part  201.  FIP 
resources  are  defined  in  the  FIRMR  at 
201-4.001.  Unless  one  of  the  exemptions 
of  the  Warner  Amendment  (10  U.S.C. 
2315)  applies,  or  unless  otherwise 
specifically  exempted,  DoD  must  comply 
with  FIRMR  requirements. 

(b)  When  the  acquisition  is  subject  to 
"The  Brooks  Act"  (40  U.S.C.  759).  the 
FIRMR  takes  precedence  over  this  part. 

(c)  The  Warner  Amendment  (10  U.S.C. 
315),  exempts  certain  DoD  information 
resource  acquisitions  from  the 
requirements  of  "The  Brooks  Act"  and 
GSA's  implementing  regulations.  If  an 
acquisition  is  exempt  under  the  Warner 
Amendment,  clauses  from  the  FIRMR  do 
not  have  to  be  included  in  the 
solicitation  or  contract.  However,  all 
acquisitions  for  FIP  resources,  including 
those  exempt  under  the  Warner 
Amendment,  must  comply  with  Federal 
standards  (see  subpart  239.72). 

239.001-70    Warner  Amendment 
exemptions  for  Federal  Information 
processing  (FIP)  resources. 

(a)  Exemptions.  Acquisitions  for  FIP 
resources  are  exempt  from  application 
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of  "The  Brooks  Act"  if  the  function, 
operation,  or  use  of  such  resources — 

(1)  Involves  inteUigence  activities. 

(2)  Involves  cryptologic  activities 
related  to  national  security. 

(3)  Involves  command  and  control  of 
the  military  forces. 

(4)  Involves  equipment  as  an  integral 
part  of  a  weapon  system. 

(5)  Is  critical  to  the  direct  fulfilbnent 
of  military  or  intelligence  missions, 
provided  that  this  exclusion  shall  not 
include  FIP  resources  used  for  routine 
administrative  and  business 
applications  such  as  payroll,  finance, 
logistics,  and  personnel  management. 

(b]  General  application.  [\]  The  term 
"involves"  as  used  in  paragraphs  (a)  (1) 
through  (4)  of  this  subsection  is 
important  in  determining  whether  an 
acquisition  is  exempt  under  the  Warner 
Amendment. 

(i)  To  be  exempt,  at  least  one  of  the 
actual  intended  purposes  of  the  function, 
operation,  or  use  of  the  equipment  or 
service  being  acquired  must  directly 
relate  to  the  activities,  functions,  or 
equipment  specified  in  paragraphs  (a) 
(1)  through  (4)  of  this  subsection. 

(ii)  The  equipment  and  services  may 
have  additional  purpose(s)  related  to 
activities,  functions,  and  equipment 
other  than  those  specified  in  (a)  (1) 
through  (4)  of  this  subsection,  e.g.. 
routine  business  and  administrative 
purposes. 

(2)  In  contrast  to  paragraphs  (a)  (1) 
through  (4)  of  this  subsection,  paragraph 
(a)(5)  exempts  acquisitions  for  ADPE 
(FIP  resources)  used  for  purposes  that 
are  critical  to  the  direct  fulfillment  of 
military  or  intelligence  missions  and 
which  do  not  include  ADPE  (FIP 
resources)  used  for  routine 
administrative  and  business 
applications. 

(c)  Determinations  as  to  applicability 
of  the  Warner  Amendment  shall  be 
made  in  accordance  with  department/ 
agency  procedures. 

239.C02    Delegations  of  procurement 
authority. 

(1)  When  a  delegation  of  procurement 
authority  (DPA)  is  required,  the 
contracting  officer  shall  obtain  the  DPA 
before  issuing  the  solicitation. 

(2)  The  contracting  officer  shall 
include  a  clause  in  the  solicitation  and 
resulting  contract  which  identifies 
whether  the  contracting  action  is  being 
conducted  under  the  regulatory  DPA.  a 
specific  agency  DPA.  or  a  specific 
acquisition  DPi»   (See  FIRMR  201- 
39.106-4.) 


Subpart  239.70— Exchange  or  Sale  of 
Federal  Information  Processing  (FIP) 
Resources 

239.7000  Scope  of  subpart 

This  Subpart  contains  unique  DoD 
procedures  for  the  exchange  or  sale  of 
FIP  resources  using  the  exchange 
authority  of  the  General  Services 
Administration  (GSA). 

239.7001  Policy. 

Agencies  should  consider  exchange/ 
sale  when  replacing  Government-owned 
FIP  resources.  Exchange/sale  is  a 
method  of — 

(a)  Transferring  the  equipment  to  be 
replaced  to — 

(1)  Another  Government  agencj'.  with 
reimbursement  (sale);  or 

(2)  The  supplier  of  the  replacement 
FIP  resources  for  a  trade-in  allowance 
(exchange). 

(b)  Applying  the  proceeds  of  sale  or 
the  exchange  allowance  toward  the 
purchase  of  replacement  FIP  resources. 

239.7002  Conditions  for  using  exchange/ 
sale. 

(a)  The  requiring  activity  must  make  a 
written  determination  that — 

(1)  The  trade-in  allowance  of  the 
exchange  or  the  proceeds  of  the  sale  will 
be  applied  to  acquire  the  replacement 
FIP  resources;  and 

(2)  The  exchange/sale  transaction  will 
foster  the  economic  and  efficient 
accomplishment  of  a  continuing 
requirement. 

(b)  The  replacement  equipment  must 
be  a  FIP  resource — 

(1)  Similar  to  the  resource  being  sold 
or  exchanged; 

(2)  Which  will  satisfy  the  continuing 
requirement  currently  met  by  the 
resource  being  replaced. 

239.7003  Procedures. 

(a)  Comply  with — 

(1)  This  subpart; 

(2)  Subpart  217.70;  and 

(3)  DoD  7950.1-M.  Defense 
Automation  Resources  Management 
Manual. 

(b)  Solicit  offers  both  on  an  exchange 
(trade-in  for  allowance)  or  no  exchange 
(no  trade-in)  basis. 

(c)  Retain  the  option  to  exercise  any 
excharige  offer  at  the  time  of  award. 

(d)  List  and  describe  the  exchange  FIP 
resource  in  the  solicitation.  At  a 
minimum  include — 

(1)  A  brief  description  of  each  item; 

(2)  Name  of  manufacturer; 

(3)  Equipment  type; 

(4)  Model  number;  and 

(5)  The  condition  code  and 
explanation  of  the  code. 

(e)  Allow  sufficient  time  in  the 
contracting  schedule  to  permit  screening 


of  the  exchange  FIP  resource  within  the 
Government  prior  to  contract  award. 

(f)  Immediately  upon  receipt  of  offers, 
determine  the  highest  exchange  offer  (if 
any)  and  use  it  to  initiate  screening 
under  DoD  7950.1-M. 

(1)  Send  an  SF 120.  Report  of  Excess 
Personal  Property,  to  the  Defense 
Automation  Resources  Information 
Ctnter  (ATTN:  DARIC-R).  Prominently 
display  the  following  note  on  the 
original  and  five  copies  of  the  SF  120. 
E.\change/"Sale"  Property 

A  written  administrative  determination  has 
been  (will  be)  made  to  apply  the  exchange 
allowance  or  proceeds  of  "sale"  to  the 
acquisition  of  similar  items. 

(2)  Include  the  following  additional 
information  with  the  SF  120 — 

(i)  The  identity  of  the  offeror  of  the 
exchange; 

(ii)  The  type  of  replacement 
equipment; 

(iii)  The  acquisition  method  for  the 
replacement  equipment; 

(iv)  The  anticipated  purchase  price  for 
the  replacement  equipment; 

(v)  The  delegation  of  procurement 
authority  number  assigned  by  GSA  for 
the  replacement  equipment,  if 
applicable;  and 

(vi)  The  name  and  telephone  number 
of  the  contracting  officer. 

(g)  Evaluate  offers  using  the 
solicitation  criteria,  including 
consideration  of  any  exchange 
allowance  offers.  Award  can  be  made 
whether  or  not  the  replaced  FIP  resource 
is  exchanged. 

(h)  Before  a  contract  is  awarded, 
consider  the  results  of  the  screening.  Do 
not  make  an  exchange  if  another 
Government  agency  wants  to  acquire 
the  replaced  equipment. 

(1)  If  another  agency  is  going  to 
acquire  the  replaced  equipment,  do  not 
include  the  exchange  allowance  in  the 
contract  price. 

(2)  The  actual  sale  price  to  the  agency 
acquiring  the  replaced  equipment  will  be 
the  exchange  allowance  (if  any)  of  the 
successful  offeror. 

(i)  If  no  Government  agency  wants  to 
acquire  the  replaced  equipment,  the 
contract  price  shall  include  the 
exchange  allowance,  if  any. 

(j)  If  no  exchange  allowance  was 
offered  by  the  successful  contractor,  see 
DoD  7950.1-M  for  disposal  instructions. 

Subpart  239.71— Security  and  Privacy 
for  Computer  Systems 

239.7100    Scope  of  subpart 

This  subpart  applies  to  all 
acquisitions  for  computer  systems.  It 
covers  both  security  and  Privacy  Act 
considerations. 


239.7101  GMieraL 

Security  requirements  are 
to  provisions  concerning  prol 
privacy  of  individuals  (see  F 
24.1). 

239.7102  Security  against  con 
emanations. 

239.7102-1    General. 

(a)  The  National  Security  c 
Energy  Acts,  as  amended,  mi 
protection  of  information  tha 

(1)  Processed; 

(2)  Transmitted; 

(3)  Stored: 

(4)  Retrieved;  or 

(5)  Displayed. 

(b)  When  acquiring  compu 
equipment  to  be  used  to  proc 
classified  information,  the  cc 
officer  shall  obtain  from  the  i 
activity — 

(1)  A  determination  as  to  v 
equipment  must  provide  prot 
against  compromising  eman£ 

(2)  Identification  of  an  est{ 
National  TEMPEST  standard 
NACSEM  5100,  NACSIM  510 
standard  used  by  other  auth( 

(c)  When  contracts  will  ret 
use  of  FIP  resources  involvin 
data,  programs,  etc.,  the  coni 
officer  shall  obtain  from  the : 
activity — 

(1)  Advice  to  whether  to  re 
contractors  performing  these 
use  equipment  meeting  the  n 
in  paragraph  (a)  of  this  subs< 
prescribed  in  the  clause  at  2J 
Protection  Against  Comprom 
Emanations; 

(2)  Information  concerning 
requirement  for  marking  of  T 
certified  equipment  (especial 
reused);  and 

(3)  Information  on  how  to ' 
TEMPEST  equipment  compli 
required  standards. 

239.7102-2    Validation  of  TEM 
compliance. 

Include  requirements  for  v 
TEMPEST  compliance  in  sec 
(Inspection  and  Acceptance 
contract. 

239.7102-3    Solicitation  provis 
contract  clauses 

(a)  When  contracting  for  o 
equipment  or  systems  which 
used  to  process  classified  ini 
use  the  clause  at  252.239-700 
Protection  Against  Comprom 
Emanations. 

(b)  When  acquiring  com.pu 
equipment,  software,  or  serv 
to  the  Privacy  Act.  the  FIRM! 
201.39.5202-5.  Privacy  or  Sec 
Safeguards,  may  be  used  in  i 
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of  the  exchange  FIP  resource  within  the 
Government  prior  to  contract  award. 

(f)  Immediately  upon  receipt  of  offers, 
determine  the  highest  exchange  offer  (if 
any)  and  use  it  to  initiate  screening 
under  DoD  7950.1-M. 

(1)  Send  an  SF 120,  Report  of  Excess 
Personal  Property,  to  the  Defense 
Automation  Resources  Information 
Ctnter  (ATTN:  DARIC-R).  Prominently 
display  the  following  note  on  the 
original  and  five  copies  of  the  SF  120. 
Exchange/"Sale"  Property 

A  written  administrative  determination  has 
been  (will  be)  made  to  apply  the  exchange 
allowance  or  proceeds  of  "sale"  to  the 
acquisition  of  similar  items. 

(2)  Include  the  following  additional 
information  with  the  SF  120 — 

(i)  The  identity  of  the  offeror  of  the 
exchange; 

(ii)  The  type  of  replacement 
equipment; 

(iii)  The  acquisition  method  for  the 
replacement  equipment; 

(iv)  The  anticipated  purchase  price  for 
the  replacement  equipment; 

(v)  The  delegation  of  procurement 
authority  number  assigned  by  GSA  for 
the  replacement  equipment,  if 
applicable;  and 

(vi)  The  name  and  telephone  number 
of  the  contracting  officer. 

(g)  Evaluate  offers  using  the 
solicitation  criteria,  including 
consideration  of  any  exchange 
allowance  offers.  Award  can  be  made 
whether  or  not  the  replaced  FIP  resource 
is  exchanged. 

(h)  Before  a  contract  is  awarded, 
consider  the  results  of  the  screening.  Do 
not  make  an  exchange  if  another 
Government  agency  wants  to  acquire 
the  replaced  equipment. 

(1)  If  another  agency  is  going  to 
acquire  the  replaced  equipment,  do  not 
include  the  exchange  allowance  in  the 
contract  price. 

(2)  The  actual  sale  price  to  the  agency 
acquiring  the  replaced  equipment  will  be 
the  exchange  allowance  (if  any)  of  the 
successful  offeror. 

(i)  If  no  Government  agency  wants  to 
acquire  the  replaced  equipment,  the 
contract  price  shall  include  the 
exchange  allowance,  if  any. 

(j)  If  no  exchange  allowance  was 
offered  by  the  successful  contractor,  see 
DoD  7950.1-M  for  disposal  instructions. 

Subpart  239.71— Security  and  Privacy 
for  Computer  Systems 

239.7100    Scope  of  subpart 

This  subpart  applies  to  all 
acquisitions  for  computer  systems.  It 
covers  both  security  and  Privacy  Act 
considerations. 


239.7101  QMMraL 

Security  requirements  are  in  addition 
to  provisions  concerning  protection  of 
privacy  of  individuals  (see  FAR  subpart 
24.1). 

239.7102  Security  against  compromising 
emanations. 

239.7102-1    General. 

(a)  The  National  Security  or  Atomic 
Energy  Acts,  as  amended,  may  require 
protection  of  information  that  is — 

(1)  Processed; 

(2)  Transmitted; 

(3)  Stored; 

(4)  Retrieved;  or 

(5)  Displayed. 

(b)  When  acquiring  computer 
equipment  to  be  used  to  process 
classified  information,  the  contracting 
officer  shall  obtain  from  the  requiring 
activity — 

(1)  A  determination  as  to  whether  the 
equipment  must  provide  protection 
against  compromising  emanations;  and 

(2)  Identification  of  an  established 
National  TEMPEST  standard  (e.g.. 
NACSEM  5100,  NACSIM  5100A)  or  a 
standard  used  by  other  authority. 

(c)  When  contracts  will  require  the 
use  of  FIP  resources  involving  classified 
data,  programs,  etc.,  the  contracting 
officer  shall  obtain  from  the  requiring 
activity — 

(1)  Advice  to  whether  to  require 
contractors  performing  these  services  to 
use  equipment  meeting  the  requirements 
in  paragraph  (a)  of  this  subsection  (as 
prescribed  in  the  clause  at  252.239-7000, 
Protection  Against  Compromising 
Emanations; 

(2)  Information  concerning  any 
requirement  for  marking  of  TEMPEST — 
certified  equipment  (especially  if  to  be 
reused);  and 

(3)  Information  on  how  to  validate 
TEMPEST  equipment  compliance  with 
required  standards. 

239.7102-2    Validation  of  TEIMPEST 
compliance. 

Include  requirements  for  validation  of 
TEMPEST  compliance  in  section  E, 
(Inspection  and  Acceptance)  of  the 
contract. 

239.7102-3    Solicitation  provisions  and 
contract  clauses 

(a)  When  contracting  for  computer 
equipment  or  systems  which  are  to  be 
used  to  process  classified  information, 
use  the  clause  at  252.239-7000, 
Protection  Against  Compromising 
Emanations. 

(b)  When  acquiring  computer 
equipment,  software,  or  services  subject 
to  the  Privacy  Act,  the  FIRMR  clause 
201.39.5202-5,  Privacy  or  Security 
Safeguards,  may  be  used  in  solicitations 


and  contracts  in  addition  to  the  clause 
at  FAR  52.224-2,  Privacy  Act. 

Subpart  239.72— Standards 

239.7200  Scope  of  subpart 

This  subpart  contains  guidance  for 
implementing — 

(a)  Federal  Information  Processing 
Standards  (FIPS);  and 

(b)  Federal  Telecommunications 
Standards  (FED-STD). 

239.7201  General 

GSA  publishes  a  handbook  titled 
"Federal  ADP  and  Telecommunications 
Standards  Index"  which  provides 
guidance  to  agencies  on  the  use  of 
Federal  standards  which  apply  to  FTP 
resources.  The  index  contains 
information  about  applicability  for  each 
standard  and  terminology  for  including 
standards  in  solicitations.  FIRMR 
Bulletin  C-3  contains  additional 
information  about  the  index.  See  FIRMR 
201-20.303  and  201-39.1002  for  guidance. 

239.7202  Waivers. 

(a)  The  Secretary  of  Commerce  has 
delegated  to  the  Secretary  of  Defense 
the  authority  to  waive  FIP  standards,  in 
accordance  with  procedures  established 
by  the  Secretary  of  Commerce.  The 
Secretary  of  Defense  redelegated  that 
waiver  authority  to  the  Assistant 
Secretary  of  Defense  for  Command, 
Control,  Communications,  and 
Intelligence  (ASD(C3I)).  as  the  DoD 
senior  information  resources 
management  (IRM)  official,  designated 
pursuant  to  section  3506(b)  of  title  44  of 
the  U.S.  Code  (i.e.,  the  Paperwork 
Reduction  Act  of  1980,  as  amended).  The 
ASD(C3I]  has  redelegated  to  the  senior 
IRM  official  of  each  military  department 
the  authority  to  approve  waivers  to  FIP 
standards  that  are  applicable  to  military 
department  requirements.  Waivers  to 
FIP  standards  that  are  applicable  to  the 
requirements  of  DoD  components 
outside  the  military  departments  must 
be  approved  by  the  ASD(C3I). 

(b)  Contracting  officers  shall  ensure 
that  all  applicable  FIP  standards  are 
incorporated  into  solicitations  in 
accordance  with  FIRMR  procedures, 
except  for  those  FIP  standards  for  which 
the  requiring  activity  has  obtained  a 
waiver  from  the  appropriate  military 
department  or  DoD  senior  IRM  official. 

(c)  As  part  of  the  Commerce  Business 
Daily  synopsis  of  a  solicitation, 
contracting  officers  shall  publish  a 
notice  of  any  determinations  to  waive 
any  FIP  standards  that  are  applicable  to 
the  solicitation.  If  the  waiver 
determination  is  made  after  the  notice  of 
the  solicitation  is  published,  the 
contracting  officer  shall  amend  the 


notice  to  announce  the  waiver 
determination. 

Subpart  239.73— Acquisition  of 
Automatic  Data  Processing  Equipment 
by  DoD  Contractors 

239.7300  Scope  of  subpart 

This  subpart  prescribes  approval 
requirements  for  automatic  data 
processing  equipment  (ADPE)  acquired 
(purchased  or  leased)  by  contractors  for 
use  in  performing  DoD  contracts. 

239.7301  Applicability. 

(a)  This  subpart  apphes  when — 

(1)  The  contractor  acquires  ADPE  for 
the  account  of  the  Government; 

(2)  The  contractor  acquires  ADPE  and 
title  will  pass  to  the  Government;  or 

(3)  The  contractor  leases  ADPE  and — 
(i)  The  ADPE  is  not  for  the  account  of 

the  Government; 

(ii)  Title  will  not  pass  to  the 
Government;  and 

(iii)  The  contractor  will  charge  the 
total  cost  of  the  lease  to  one  or  more 
Government  contracts  requiring  the 
negotiation  or  determination  of  costs. 

(b)  This  subpart  does  not  apply  to 
ADPE  acquired  as  a  component  of  an 
end  item. 

239.7302  Approvals  and  screening. 

(a)  The  requirements  of  this  section 
highlight  the  redistribution  requirements 
of  DoD  7950.1-M,  Defense  Automation 
Resources  Management  Manual,  and  are 
in  addition  to  those  at  FAR  45.302. 

(b)  If  the  contractor  proposes 
acquiring  ADPE  subject  to  239.7301(a) 
(1)  and  (2)— 

(1)  The  contracting  officer  shall 
require  the  contractor  to  submit,  through 
the  administrative  contracting  officer, 
the  documentation  in  239.7305. 

(2)  The  administrative  contracting 
officer — 

(i)  Submits  a  request  for  screening  the 
requirement  against  the  pool  of 
Government-owned  ADPE  to  determine 
if  available  excess  equipment  could 
satisfy  the  contractor's  needs.  The 
request  should  include  the  contractor's 
supporting  documentation.  The  request 
is  sent  to:  Director.  Defense  Automation 
Resources  Information  Center  (DARIC), 
Attn:  DARIC-R.  Cameron  Station, 
Alexandria,  VA  22304-6100. 

(ii)  Upon  receipt  of  and  based  on 
screening  results  from  DARIC,  advises 
the  contractor  that  excess  ADPE — 

(A)  Is  available  pursuant  to  DoD 
7950.1-M;  or 

(B)  Is  not  available  and  contractor 
may  proceed  with  acquisition  of  the 
equipment. 

(3)  The  contracting  officer — 
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(i)  Reviews  the  contractor's 
documentation; 

(ii)  Decides  whether  to  authorize  the 
acquisition;  and 

(iii)  Advises — 

(A)  The  contractor  if  authorization  is 
not  granted;  and 

(B)  The  administrative  contracting 
officer  if  authorization  is  granted. 

239.7303    Review  and  approval  of  leasing 
costs. 

The  cost  principle  in  FAR  31.205-2, 
automatic  data  processing  equipment 
leasing  costs,  requires  the  contractor  to 
obtain  contracting  officer  approval 
before  incurring  certain  leasing  costs. 

(a)  Before  approving  lease  costs, 
meeting  the  criteria  of  FAR  31.205- 
2(b)(2)(iii),  the  contracting  officer  shall 
request  and  review  the  contractor 
supporting  documentation  described  in 
239.7305. 

(b)  The  contracting  officer  shall 
conduct  an  annual  review  of  leasing 
costs,  meeting  the  criteria  of  FAR 
31.205-2(d),  to  determine  the  continued 
need  for  leasing.  In  performing  the 
review,  the  contracting  officer  shall 
request  the  contractor  to  update  its 
supporting  documentation. 

(c)  If  the  initial  or  annual  reviews 
disclose  no  basis  for  nonconcurrence. 
the  contracting  officer  will  advise  the 
contractor  and,  as  appropriate — 

(1)  Enter  into  an  advance  agreement 
(see  FAR  31.109); 

(2)  Obtain  purchase  option  credits 
(see  239.7304). 


239.7304    Purchase  option  credits. 

(a)  If  100  percent  of  the  lease  costs  are 
charged  to  Government  cost- 
reimbursement  contracts,  the  rental 
contract  shall  give  the  Government  the 
initial  option  to  use  any  purchase  credits 
or  other  benefits  earned  through  rental 
payments. 

(b)  If  less  than  100  percent  of  the  lease 
costs  are  chained  to  Government  cost- 
reimbursement  contracts,  the 
contracting  officer  shall — 

(1)  Encourage  the  contractor  to 
incorporate  in  its  rental  contract  the 
right  to  assign  accrued  purchase  credits 
to  the  Government; 

(2)  Obtain  for  the  Government  the 
right  of  first  refusal  on  accrued  purchase 
credits  if  the  contractor  elects  not  to 
exercise  its  purchase  option;  and 

(3)  Get  th?contractor's  commitment  to 
give  the  administrative  contracting 
officer  a  120-day  advance  notice  of  its 
intent  to  terminate  a  lease  where  the 
Government  has  rights  in  accrued 
purchase  credits. 

(c)  Report  purchase  option  credits  as 
prescribed  in  DoD  7950.1-M. 

239.7305    Contractor  documentation. 

Contracting  officers  may  tailor  the 
documentation  requirements  in 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  List  of  existing  ADPE  and  an 
analysis  of  its  use.  (1)  List  of  each 
component  identified  by  manufacturer, 
type,  model  number,  location,  date  of 
installation,  and  how  acquired  (lease, 
purchase.  Government-furnished). 


Identify  those  acquired  specifically  to 
perform  a  Government  contract. 

(2)  Reliability  and  usage  data  on  each 
component  for  the  past  12  months. 

(3)  Identification  of  users  supported 
by  each  component,  including  how  much 
time  each  user  requires  the  component 
and  the  related  contract  or  task 
involved. 

(b)  List  of  new  ADPE  needed  and 
reasons  why  it  is  needed.  (1)  Estimates 
of  the  new  equipment's  useful  life. 

(2)  List  of  tasks  the  new  equipment  is 
needed  for  and  why,  including  estimated 
monthly  usage  for  each  major  task  or 
project. 

(3)  Anticipated  software  and 
telecommunications  requirements. 

(c)  Selection  of  computer  equipment. 
(1)  If  the  acquisition  is  competitive — 

(i)  List  sources  solicited  and  proposals 
received; 

(ii)  Show  how  the  evaluation  was 
performed; 

(iii)  Provide  an  explanation  if  the 
selected  offer  is  not  the  lowest 
evaluated  offer. 

(2)  If  the  acquisition  is  not 
competitive,  state  why. 

(d)  Cost.  (1)  For  purchases,  state  the 
ADPE  cost. 

(2)  For  leases,  state  the  increase  or 
decrease  in  monthly  costs  to  the 
Government. 

(e)  Lease  versus  purchase  analysis. 
When  the  proposed  acquisition  is  a 
lease,  provide  a  lease/purchase  analysis 
using  the  format  in  Table  39-1, 
Suggested  Purchase/Lease  Analysis 
Format,  or  one  substantially  similar. 


Ta81£  39-1.— Suggested  Purchase/Lease  Analysis  Format 


(1)  ADPS  components 

(2)  Qty. 

(3)  Vendor 

(4)  Other  avg. 

monthly 
rental/lease 

(5)  Instal. 
date 

(6)  Useful 
life(C) 

(7)0rig. 

purchase 

price 

(8)  Equity 
(0) 

(9)  Current 
purchase 

(A) 

(B) 

pnce 

ADP  system  as  of  date 

(7-8) 

(10)  Vendors  purchase  price 


ADP  system  as  of  date . 


(11) 


Residual  value 
(E) 


(»-l1  10-11) 


(12)  Owner 

depreciation 

costs 


(13)  Other 
costs  (F) 


(12+13) 


(14)  Total 
owner  costs 


(4X6) 


(15)  Total 

rental/lease 
costs  (G) 


(14-15) 


(16) 
Differential  (H) 


(7-8) 


(A)  Includes  protected  extra  shift  where  necessary. 

(B)  Includes  other  costs  (taxes,  maintenance,  insurance,  etc.). 

(C)  Documentation  must  t>e  provided  and  attached  per  FAR  31.205-2. 

(D)  Accrued  equity  on  rented/leased  equipment  (accumulated  rental  credits) 
(t)  Residual  value  forecast  at  end  of  useful  life. 

#?»  "HSIV**  '^®*'  ""a'^'enance.  insurance,  selling  costs,  lease  cancellation  costs  etc 

undir  mr^'S",;^sS  '"''""="''°"  '"^  '«'«"*'°"  '^  "x'^^^g  ADPE  capacity  «kJ  the  need  to  continue  leasing,  only  the  remaining  rental  costs  to  be  paid 

(H)  If  lease  «  favorable,  bracket  differential  figures. 
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2M.7400    Seep*. 

This  subpart  prescribes  pol 
procedures  for  acquisition  of 
telecommunications  services 
maintenance  of  telecommunii 
security.  Telecommunication! 
may  also  meet  the  defmition 
automatic  data  processing  eq 

239.7401    Definitions. 

As  used  in  this  subpart — 

(a)  Common  carrier  means 
engaged  in  the  business  of  pr 
telecommunications  services 
regulated  by  the  Federal 
Communications  Commissioi 
governmental  body. 

(b)  Foreign  carrier  means  a 
partnership,  association,  join 
company,  trust  govemmenta 
corporation  not  subject  to  rej 
a  U.S.  governmental  regulatoi 
and  not  doing  business  as  a  c 
the  United  States,  providing 
telecommunications  services 
territorial  limits  of  the  United 

(c)  Governmental  regulatoi 
means  the  Federal  Communic 
Commission,  any  statewide  r 
body,  or  any  body  with  less  t 
statewide  jurisdiction  when  c 
under  the  State  authority.  Thi 
are  not  "governmental  regula 
bodies" — 

(1)  Regulatory  bodies  whos 
are  not  subject  to  judicial  api 

(2)  Regulatory  bodies  whici 
company  owned  by  the  same 
which  creates  the  regulatory 

(d)  Noncommon  carrier  me 
entity  other  than  a  common  c 
offering  telecommunications : 
services,  or  equipment  for  lea 

(e)  Security,  sensitive  infor 
and  telecommunications  syst 
the  meaning  given  in  the  clau 
252.239-7016.  Telecommunica 
Security  Equipment,  Devices, 
Techniques,  and  Services. 

(f)  Telecommunications  me 
transmission,  emission,  or  rec 
signals,  signs,  writing,  image: 
or  intelligence  of  any  nature, 
cable,  sateUite,  fiber  optics,  1: 
or  any  other  electronic,  electr 
electromagnetic,  or  acoustics 
means. 

(g)  Telecommunications  se. 
means  the  services  acquired, 
lease  or  contract,  to  meet  the 
Government's  telecommunict 
needs.  The  term  includes  the 
telecommunications  facilities 
equipment  necessary  to  provi 
services. 
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nt  of  the  lease  costs  are 
nment  cost- 
jntracts,  the  rental 
e  the  Government  the 
se  any  purchase  credits 
earned  through  rental 

100  percent  of  the  lease 
to  Government  cost- 
)ntracts,  the 
r  shall — 
tie  contractor  to 
rental  contract  the 
:rued  purchase  credits 
It; 

le  Government  the 
ai  on  accrued  purchase 
ractor  elects  not  to 
ase  option;  and 
ractor's  commitment  to 
•ative  contracting 
idvance  notice  of  its 
B  a  lease  where  the 
ights  in  accrued 

lase  option  credits  as 
I  7950.1-M. 

tor  documentation, 
cers  may  tailor  the 
ijuirements  in 
ough  (e)  of  this 

ng  ADPE  and  an 
.  (1]  List  of  each 
led  by  manufacturer, 
er,  location,  date  of 
ow  acquired  (lease, 
nent-fumished). 


Identify  those  acquired  specifically  to 
perform  a  Government  contract. 

(2)  Reliability  and  usage  data  on  each 
component  for  the  past  12  months. 

(3)  Identification  of  users  supported 
by  each  component,  including  how  much 
time  each  user  requires  the  component 
and  the  related  contract  or  task 
involved. 

(b)  List  of  new  ADPE  needed  and 
reasons  why  it  is  needed.  (1)  Estimates 
of  the  new  equipment's  useful  life. 

(2)  List  of  tasks  the  new  equipment  is 
needed  for  and  why,  including  estimated 
monthly  usage  for  each  major  task  or 
project. 

(3)  Anticipated  software  and 
telecommunications  requirements. 

(c)  Selection  of  computer  equipment. 
(1)  If  the  acquisition  is  competitive — 

(i)  List  sources  solicited  and  proposals 
received; 

(ii)  Show  how  the  evaluation  was 
performed; 

(iii)  Provide  an  explanation  if  the 
selected  offer  is  not  the  lowest 
evaluated  offer. 

(2)  If  the  acquisition  is  not 
competitive,  state  why. 

(d)  Cost.  (1)  For  purchases,  state  the 
ADPE  cost. 

(2)  For  leases,  state  the  increase  or 
decrease  in  monthly  costs  to  the 
Government. 

(e)  Lease  versus  purchase  analysis. 
When  the  proposed  acquisition  is  a 
lease,  provide  a  lease/purchase  analysis 
using  the  format  in  Table  39-1, 
Suggested  Purchase/Lease  Analysis 
Format,  or  one  substantially  similar. 
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rchase/Lease  Analysis  Format 


Other  avg. 
monthly 
tntal/lease 

(5)  Instal. 
date 

(6)  Useful 
life  (C) 

(7)0rig. 

purchase 

price 

(8)  Equity 
(D) 

(9)  Current 
purchase 

^) 

(B) 

pnce 

(7-S) 

(ft-11  10-11) 

(12+13) 

(4X6) 

(14-15) 

(12)  Owner 

depfeciation 

costs 

(13)  Other 
costs  (F) 

(14)  Total 
owner  costs 

(15)  Total 

rental/lease 

costs  (G) 

(16) 
Differential  (H) 

(7-8) 

costs,  etc. 

ipacity  and  the  need  to  continue  leasing,  only  the  remaining  rental  costs  to  be  paid 


Subpart  239.74~Tetecofnmunicat(on8 
Services 

2M.7400    Seep*. 

This  subpart  prescribes  policy  and 
procedures  for  acquisition  of 
telecommunications  services  and 
maintenance  of  telecommunications 
security.  Telecommunications  services 
may  also  meet  the  defmition  of 
automatic  data  processing  equipment. 

239.7401    Definitions. 

As  used  in  this  subpart — 

(a)  Common  carrier  means  any  entity 
engaged  in  the  business  of  providing 
telecommunications  services  which  are 
regulated  by  the  Federal 
Communications  Commission  or  other 
governmental  body. 

(b)  Foreign  carrier  means  any  person, 
partnership,  association,  joint-stock 
company,  trust  governmental  body,  or 
corporation  not  subject  to  regulation  by 
a  U.S.  governmental  regulatory  body 
and  not  doing  business  as  a  citizen  of 
the  United  States,  providing 
telecommunications  services  outside  the 
territorial  limits  of  the  United  States. 

(c)  Governmental  regulatory  body 
means  the  Federal  Communications 
Commission,  any  statewide  regulatory 
body,  or  any  body  with  less  than 
statewide  jurisdiction  when  operating 
under  the  State  authority.  The  following 
are  not  "governmental  regulatory 
bodies" — 

(1)  Regulatory  bodies  whose  decisions 
are  not  subject  to  judicial  appeal;  and 

(2]  Regulatory  bodies  which  regulate  a 
company  owned  by  the  same  entity 
which  creates  the  regulatory  body. 

(d)  Noncommon  carrier  means  any 
entity  other  than  a  common  carrier 
offering  telecommunications  facilities, 
services,  or  equipment  for  lease. 

(e)  Security,  sensitive  information, 
and  telecommunications  systems  have 
the  meaning  given  in  the  clause  at 
252.239-7016.  Telecommunications 
Security  Equipment,  Devices, 
Techniques,  and  Services. 

(f)  Telecommunications  means  the 
transmission,  emission,  or  reception  of 
signals,  signs,  writing,  images,  sounds, 
or  intelligence  of  any  nature,  by  wire, 
cable,  satelhte,  fiber  optics,  laser,  radio, 
or  any  other  electronic,  electric 
electromagnetic,  or  acoustically  coupled 
means. 

(g)  Telecommunications  services 
means  the  services  acquired,  whether  by 
lease  or  contract,  to  meet  the 
Government's  telecommunications 
needs.  The  term  includes  the 
telecommunications  facilities  and 
equipment  necessary  to  provide  such 
services. 


239.7402    PoHcy. 

(a)  Acquisition.  (1)  DoD  policy  is  to 
acquire  telecommunications  services 
from  common  and  noncommon 
telecommunications  carriers — 

(i)  On  a  competitive  basis,  except 
when  acquisition  using  other  than  full 
and  open  competition  is  justified. 

(ii)  Recognizing  the  regulations, 
practices,  and  decisions  of  the  Federal 
Communications  Commission  (FCC)  and 
other  governmental  regulatory  bodies  on 
rates,  cost  principles,  and  accounting 
practices; 

(iii)  Making  provision  in 
telecommunications  services  contracts 
for  adoption  of — 

(A)  FCC  approved  practices;  or 

(B)  The  generally  accepted  practices 
of  the  industry  on  those  issues 
concerning  common  carrier  services 
where — 

(1)  The  governmental  regulatory  body 
has  not  expressed  itself; 

[2]  The  governmental  regulatory  body 
has  declined  jurisdiction;  or 

(3)  There  is  no  governmental 
regulatory  body  to  decide. 

(2)  DoD's  unique  consumer  needs  in 
both  volume  and  technology  require 
DoD  to  participate  actively  in  the  rule 
making  process  of  cognizant 
governmental  regulatory  bodies.  DoD 
also  must  work  with  the  government 
regulatory  bodies  and  common  carriers 
to  be  sure  that  in  those  areas  in  which 
the  FCC  cannot  or  will  not  rule,  sound 
regulatory  practices  are  followed.  DoD 
should  make  every  effort  to  avoid  the 
time  and  expense  of  litigation  by  full 
and  fair  disclosure  of  both  the  carrier's 
and  the  DoD's  position  in  advance. 

(3)  If  actions  do  not  produce 
reasonable  or  lawful  rates,  or  when 
there  is  a  refusal  to  provide  required 
services  or  file  appropriate  tariffs,  DoD 
should  litigate.  All  contracts  with  the 
regulatory  bodies  should  be  through 
counsel  under  department/agency  and 
Defense  Communications  Agency 
procediu-es. 

(b)  Security.  (1)  The  contracting 
officer  shall  ensure,  in  accordance  with 
agency  procedures,  that  purchase 
requests  identify — 

(i)  The  nature  and  extent  of 
information  requiring  security  during 
telecommunications; 

(ii)  The  requirement  for  the  contractor 
to  secure  telecommimications  systems; 

(iii)  The  telecommunications  security 
equipment,  devices,  techniques,  or 
services  with  which  the  contractor's 
telecommunications  security  equipment, 
devices,  techniques,  or  services  must  be 
interoperable;  and 

(iv)  The  approved  telecommunications 
security  equipment,  devices,  techniques, 
or  services,  such  as  found  in  the 


National  Security  Agency's  Information 
Systems  Security  Products  and  Services 
Catalogue. 

(2)  Contractors  and  subcontractors 
shall  provide  all  telecommunications 
security  techniques  or  services  required 
for  performance  of  Government 
contracts. 

(3)  Except  as  provided  in  paragraph 
(b)(4)  of  this  subsection,  contractors  and 
subcontractors  shall  normally  provide 
all  required  telecommunications  security 
equipment  or  devices  as  plant 
equipment  in  accordance  with  FAR  part 
45.  In  some  cases,  such  as  for 
communications  security  (COMSEC) 
equipment  designated  as  controlled 
cryptographic  item  (CCI).  contractors  or 
subcontractors  must  also  meet 
ownership  eligibility  conditions. 

(4)  When  the  contractor  or 
subcontractor  does  not  meet  ownership 
eligibility  conditions,  the  head  of  the 
agency  may  authorize  provision  of  the 
necessary  facilities  as  (Government- 
furnished  property  or  acquisition  as 
contractor-acquired  property,  as  long  as 
conditions  of  FAR  45.303-l(a)  are  met. 

239.7403  Regulatory  bodies. 

The  FCC  and  other  governmental 
regulatory  bodies  publish  rules  and 
regulations  on  the  operations  of  common 
carriers  and  prescribe  accoimting 
principles  to  use  to  establish  rates. 

239.7404  Foreign  carriers. 

(a)  Frequently,  foreign  carriers  are 
owned  by  the  government  of  the  country 
in  which  they  operate.  The  foreign 
govenunents  often  prescribe  the 
methods  of  doing  business.  In  many 
countries,  an  international  agreement 
with  the  host  country  sets  guidelines  for 
acquiring  communication  services.  In 
some  countries,  a  corporate  subsidiary 
of  a  carrier  not  indigenous  to  the 
country  (often  a  U.S.  parent)  is  the  sole 
source  for  telecommunications  services. 

(b)  Contracts  for  telecommunications 
services  in  foreign  countries  should 
describe  rates  and  practices  in  as  much 
detail  as  possible.  It  is  DoD  policy  not  to 
pay  discriminatory  rates.  DoD  should 
pay  a  reasonable  rate  for 
telecommunications  services  or  the  rate 
charged  the  military  of  that  country, 
whichever  is  less. 

(c)  Refer  special  problems  with 
telecommimications  acquisition  in 
foreign  countries  to  higher  headquarters 
for  resolution  with  appropriate  State 
Department  representatives. 

239.7405  Authority  to  contract  for 

telecommunications  services. 

(a)  The  General  Services 
Administration  (GSA)  has  exclusive 
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procurement  authority  for 
telecommunications  services  that  meet 
the  definition  of  Federal  information 
processing  resources  in  FIRMR  201-4 
and  that  meet  the  applicability  criteria 
in  FIRMR  201-1.  However.  GSA  may 
authorize  agencies  to  contract  for 
telecommunications  services  in  certain 
instances  under  a  delegation  of  GSA's 
exclusive  procurement  authority  (see 
FIRMR  201-20.305). 

(b)  Under  FIRMR  201-20.306.  GSA 
authorizes  the  senior  information 
resources  management  (IRM)  officials  of 
each  military  department  and  the  senior 
IRM  official  of  DoD  to  enter  into 
multiyear  contracts  for 
telecommunications  services  under 
certain  conditions.  Contracting  activities 
may  enter  into  multiyear  contracts  for 
telecommunications  services  if — 

(1)  The  senior  IRM  official  has 
redelegated  to  the  contracting  office, 
GSA's  exclusive  procurement  authority 
for  FIP  sources; 

(2)  The  contract  hfe.  including  options, 
does  not  exceed  ten  years;  and 

(3)  The  contracting  activity  complies 
with  OMB  budget  and  accounting 
procedures  relating  to  appropriated 
funds. 

(c)  The  senior  IRM  officials  are — 

(1)  Army. 

The  Assistant  Secretary  of  the  Army 
(Research,  Development,  and 
Acquisition); 

(2)  Navy. 

The  Assistant  Secretary  of  the  Navy 
(Research,  Development,  and 
Acquisition); 

[2)  Air  Force. 

The  Assistant  Secretary  of  the  Air 
Force  (Acquisition);  and 

(4)  The  defense  agencies. 
Assistant  Secretary  of  Defense  for 

Command,  Control.  Communications, 
and  Intelligence. 

(d)  The  ten  year  authority  in 
paragraph  (b)  of  this  section  applies  to 
communications  service  authorizations 
(239.7407-2)  and  other  types  of 
telecommunications  contracts.  It  does 
not  apply  to  basic  agreements. 

239.7406    Cost  or  pricing  data. 

(a)  Common  carriers  are  not  required 
to  submit  cost  or  pricing  data  before 
award  of  contracts  for  tariffed  services, 
except  as  provided  in  paragraph  (c)  of 
this  subsection.  Rates  or  preliminary 
estimates  quoted  by  a  commoiKcarrier 
for  tariffed  telecommunications  services 
are  considered  to  be  prices  set  by 
regulation  within  the  provisions  of  10 
U.S.C.  2306a.  This  is  true  even  if  the 
tariff  is  set  after  execution  of  the 
contract. 

(b)  Rates  or  preliminary  estimates 
quoted  by  a  common  carrier  for 


nontariffed  telecommunications  services 
or  by  a  noncommon  carrier  for  any 
telecommunications  service  are  not 
considered  prices  set  by  law  or  • 
regulation.  The  provisions  of  10  U.S.C. 
2306a  and  FAR  15.804  apply  in  these 
circumstances. 

(c)  Even  when  not  required  by  10 
U.S.C.  2306a,  contracting  officers  shall 
obtain  certified  cost  or  pricing  data 
when  unable  to  determine  that  the 
prices  are  reasonable  on  the  basis  of 
price  analysis  (see  FAR  15.805-2). 
Situations  in  which  cost  or  pricing  data 
may  be  necessary  are  described  in  the 
clause  at  252.239-7009,  Submission  of 
Cost  or  Pricing  Data — Common  Carriers. 

(d)  The  contracting  officer  need  not 
get  cost  or  pricing  data  for  each  delivery 
order  under  a  basic  agreement  which  is 
negotiated  for  use  by  Government 
ordering  activities  and  includes  detailed 
and  approved  price  schedules. 

(e)  The  contracting  officer  shall 
specify  the  form  and  detail  of  the  cost  or 
pricing  data  (see  FAR  15.804-6{a)). 
However,  for  data  submitted  by 
common  carriers,  the  data  may  be  in  the 
same  form  and  detail  normally 
submitted  to  the  governmental 
regulatory  body  having  jurisdiction  over 
the  carrier  if  sufficient  for  cost  or  price 
analysis  purposes. 

(f)  When  obtaining  cost  or  pricing 
data  under  this  section,  the  contracting 
officer  shall  obtain  a  certificate  of 
current  cost  and  pricing  data  in  the 
format  shown  at  FAR  15.804-4(a). 
However,  if  the  contracting  officer  is 
requesting  cost  or  pricing  data  under 
paragraph  (c)  of  this  section  from  a 
common  carrier  furnishing 
telecommunications  services  under  a 
tariff  filed  or  to  be  filed,  substitute  the 
following  certificate  for  that  at  FAR 
15.804-4(a): 

Certiflcate  of  Currant  Cost  or  Pricing  Data 

(Common  Carriers) 

This  is  to  certify  thai  to  the  best  of  my 
knowledge  and  belief,  the  cost  or  pricing  data 
submitted,  either  actually  or  by  specific 
identification  in  writing,  to  the  contracting 
officer  or  to  the  contracting  officer's 

representative  in  support  of *  are 

accurate,  complete,  and  current  as  of 

**.  Rates  are  based  on  the  data 

which  will  be  used  or  are  currently  being 
used  to  justify  tariffs,  or  rates  for 
telecommunications  services  which  are  not 
based  on  the  data,  but  are  based  on  filed 
tnriffs.  I  understand  that  the  Government  will 
use  this  cost  and  pricing  data  and  this 
certification,  if  appropriate,  in  any 
proceedings  relative  to  this  tariffed  service. 

Firm    — '. 

Name ■ 

Title 

Date  of  execution*** . 

'Identify  the  proposal,  quotation,  request 
for  price  adjustment,  or  other  submission 


involved,  giving  the  appropriate  identifying 
number. 

"Insert  the  day,  month,  and  year  when 
price  negotiations  were  concluded  and  price 
agreement  was  reached. 

***Insert  the  day,  month,  and  year  of 
signing,  which  should  be  as  close  as 
practicable  to  the  date  when  the  price 
negotiations  were  concluded  and  the  contract 
price  was  agreed  to. 

(End  of  certification) 
239.7407    Type  of  contract 

239.7407-1    General. 

In  addition  to  acquisition  methods 
described  in  the  FAR.  the  method 
described  in  this  section  may  be  used  to 
acquire  telecommunications  services. 

239.7407-2    Communication  service 
autitorlzations  (CSAs). 

Basic  agreements  (see  FAR  16.702)  are 
used  widely  in  conjunction  with 
communication  service  authorizations  to 
facilitate  award  of  telecommunications 
services. 

(a)  Use  DD  Form  428.  Communication 
Service  Authorization  (CSA).  or  an 
electronic  data  processing  substitute  to 
award,  modify,  cancel,  or  terminate 
telecommunications  services.  The  CSA 
shall— 

(1)  Refer  to  the  basic  agreement; 

(2)  Specify  the  types  and  quantities 
and  equipment  to  be  provided  as  well  as 
the  tariff  (or  other  price  if  a  tariff  is  not 
available)  of  those  services  and 
equipment; 

(3)  Specify  the  premises  involved; 

(4)  Cite  the  address  for  billing; 

(5)  Identify  the  disbursing  office;  and 

(6)  Provide  funding  information. 

(b)  Before  awarding  a  CSA.  comply 
with  the  requirements  in  FAR  and 
DFARS,  e.g.,  for  competition,  reviews, 
approvals,  and  determinations  and 
findings. 

(c)  Include  an  expiration  date  in  each 
CSA. 

(d)  Modify  CSAs  to  reflect  any  price 
increases. 

239.7408    Special  construction. 

239.7408-1    General 

(a)  Special  construction  normally 
involves  a  common  carrier  giving  a 
special  service  or  facility  related  to  the 
performance  of  the  basic 
telecommunications  service 
requirements. 

This  may  include — 

(1)  Moving  or  relocating  equipment; 

(2)  Providing  temporary  facilities; 

(3)  Expediting  provision  of  facilities; 
or 

(4)  Providing  specially  constructed 
channel  facilities  to  meet  Government 
requirements. 
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(b)  Use  this  subpart  in8tea( 
part  36  for  acquisition  of  "sp( 
construction." 

(c)  Special  construction  coi 
be- 
ll) A  contingent  liability  fo 

telecommunications  services 
shorter  time  than  the  minimu 
reimburse  the  contractor  for 
unamortized  nonrecoverable 
These  costs  are  usually  expn 
terms  of  a  termination  liabilii 
provided  in  the  contract  or  b; 

(2)  A  onetime  special  copsi 
charge; 

(3)  Recurring  charges  for  ci 
facilities; 

(4)  A  minimum  service  cha 

(5)  An  expediting  charge;  o 

(6)  A  move  or  relocation  cl 

(d)  When  a  common  carrie 
proposal  or  quotation  which 
construction  requirements,  th 
contracting  officer  shall  requ 
detailed  special  construction 
Analyze  all  special  construct 
proposals  to — 

(1)  Determine  the  adequac; 
proposed  construction; 

(2)  Disclose  excessive  or  d 
construction;  and 

(3)  When  different  forms  o: 
possible,  provide  for  the  fom 
most  advantageous  to  the  Gc 

(e)  When  possible,  analyze 
approve  special  construction 
before  receiving  the  service. '. 
ceiling  on  the  special  constru 
before  authorizing  the  contra 
proceed,  if  prior  approval  is  i 
possible.  Do  not  make  final  p 
special  construction  charges 
charges  are  approved  by  the 
officer. 

239.7408-2    Applicability  of  co 
labor  standards  for  special  con 

(a)  The  construction  labor 
in  FAR  22.4  ordinarily  do  not 
special  construction.  Howev< 
special  construction  includes 
construction  (as  defined  in  F, 
of  a  public  building  or  public 
construction  labor  standards 
Determine  applicability  unde 
22.402. 

(b)  Each  CSA  or  other  type 
which  is  subject  to  construct: 
standards  under  FAR  22.402  i 
that  fact. 

239.7409    Special  assembly. 

(a)  Special  assembly  is  the 
manufacturing,  arranging,  asi 
wiring  of  equipment  to  provi( 
telecommunications  services 
be  provided  with  general  use 

(b)  Special  assembly  rates 
charges  shall  be  based  on  est 
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involved,  giving  the  appropriate  identifying 
number. 

"Insert  the  day,  month,  and  year  when 
price  negotiations  were  concluded  and  price 
agreement  was  reached. 

*• 'Insert  the  day,  month,  and  year  of 
signing,  which  should  be  as  close  as 
practicable  to  the  date  when  the  price 
negotiations  were  concluded  and  the  conlract 
price  was  agreed  to. 

(End  of  certification] 
239.7407    Type  of  contract 

239.7407-1    General. 

In  addition  to  acquisition  methods 
described  in  the  FAR.  the  method 
described  in  this  section  may  be  used  to 
acquire  telecommunications  services. 

239.7407-2    Communication  aervlce 
authorizations  (CSAs). 

Basic  agreements  (see  FAR  16.702)  are 
used  widely  in  conjunction  with 
communication  service  authorizations  to 
facilitate  award  of  telecommimications 
services. 

(a)  Use  DD  Form  428.  Communication 
Service  Authorization  (CSA).  or  an 
electronic  data  processing  substitute  to 
award,  modify,  cancel,  or  terminate 
telecommunications  services.  The  CSA 
shall— 

(1)  Refer  to  the  basic  agreement; 

(2)  Specify  the  types  and  quantities 
and  equipment  to  be  provided  as  well  as 
the  tariff  (or  other  price  if  a  tariff  is  not 
available)  of  those  services  and 
equipment; 

(3)  Specify  the  premises  involved; 

(4)  Cite  the  address  for  billing; 

(5)  Identify  the  disbursing  office;  and 

(6)  Provide  funding  information. 

(b)  Before  awarding  a  CSA.  comply 
with  the  requirements  in  FAR  and 
DFARS,  e.g.,  for  competition,  reviews, 
approvals,  and  determinations  and 
findings. 

(c)  Include  an  expiration  date  in  each 
CSA. 

(d)  Modify  CSAs  to  reflect  any  price 
increases. 

239.7408    Special  construction. 

239.7408-1    General 

(a)  Special  construction  normally 
involves  a  common  carrier  giving  a 
special  service  or  facility  related  to  the 
performance  of  the  basic 
telecommunications  service 
requirements. 

This  may  include — 

(1)  Moving  or  relocating  equipment; 

(2)  Providing  temporary  facilities; 

(3)  Expediting  provision  of  facilities; 
or 

(4)  Providing  specially  constructed 
channel  facilities  to  meet  Government 
requirements. 


(b)  Use  this  subpart  instead  of  FAR 
part  36  for  acquisition  of  "special 
construction." 

(c)  Special  construction  costs  may 
be— 

(1)  A  contingent  liability  for  using 
telecommunications  services  for  a 
shorter  time  than  the  minimum  to 
reimburse  the  contractor  for 
unamortized  nonrecoverable  costs. 
These  costs  are  usually  expressed  in 
terms  of  a  termination  liability,  as 
provided  in  the  contract  or  by  tariff; 

(2)  A  onetime  special  copstruction 
charge; 

(3)  Recurring  charges  for  constructed 
facilities; 

(4)  A  minimum  service  charge; 

(5)  An  expediting  charge;  or 

(6)  A  move  or  relocation  charge. 

(d)  When  a  common  carrier  submits  a 
proposal  or  quotation  which  has  special 
construction  requirements,  the 
contracting  officer  shall  require  a 
detailed  special  construction  proposal. 
Analyze  all  special  construction 
proposals  to— 

(1)  Determine  the  adequacy  of  the 
proposed  construction; 

(2)  Disclose  excessive  or  duplicative 
construction;  and 

(3)  When  different  forms  of  charge  are 
possible,  provide  for  the  form  of  charge 
most  advantageous  to  the  Government. 

(e)  When  possible,  analyze  and 
approve  special  construction  charges 
before  receiving  the  service.  Impose  a 
ceiling  on  the  special  construction  costs 
before  authorizing  the  contractor  to 
proceed,  if  prior  approval  is  not 
possible.  Do  not  make  final  payment  for 
special  construction  charges  unless  the 
charges  are  approved  by  the  contracting 
officer. 

239.7408-2    Applicability  of  construction 
labor  standards  for  special  construction. 

(a)  The  construction  labor  standards 
in  FAR  22.4  ordinarily  do  not  apply  to 
special  construction.  However,  if  the 
special  construction  includes 
construction  (as  defined  in  FAR  36.102) 
of  a  public  building  or  public  work,  the 
construction  labor  standards  may  apply. 
Determine  applicability  imder  FAR 
22.402. 

(b)  Each  CSA  or  other  type  contract 
which  is  subject  to  construction  labor 
standards  under  FAR  22.402  shall  cite 
that  fact. 

239.7409    Special  assembly. 

(a)  Special  assembly  is  the  designing, 
manufacturing,  arranging,  assembling,  or 
wiring  of  equipment  to  provide 
telecommunications  services  that  cannot 
be  provided  with  general  use  equipment. 

(b)  Special  assembly  rates  and 
charges  shall  be  based  on  estimated 


costs.  The  contracting  officer  shall 
negotiate  special  assembly  rates  and 
charges  before  starting  service 
whenever  possible.  When  it  is  not 
possible  to  negotiate  in  advance,  use 
provisional  rates  and  charges  subject  to 
adjustment,  until  final  rates  and  charges 
are  negotiated.  The  CSAs  authorizing 
the  special  assembly  shall  be  modified 
to  reflect  negotiated  final  rates  and 
charges. 

239.7410  Cancellation  and  termination. 

(a)(1)  Cancellation  is  stopping  a 
requirement  after  placing  of  an  order  but 
before  service  starts. 

(2)  Termination  is  stopping  a 
requirement  after  placing  an  order  and 
after  service  starts. 

(b)  Determine  cancellation  or 
termination  charges  under  the 
provisions  of  the  applicable  tariff  or 
agreement/contract. 

239.741 1  Contract  clauses. 

(a)  In  addition  to  other  appropriate 
FAR  and  DFARS  clauses,  use  the 
following  clauses  in  solicitations, 
contracts,  and  basic  agreements  for 
telecommunications  services.  Modify 
the  clauses  only  if  necessary  to  meet  the 
requirements  of  a  governmental 
regulatory  agency — 

(1)  252.239-7002,  Access: 
(2}  252.239-7003.  Facilities  and  Services  to  be 
Furnished — Common  Carriers: 

(3)  252.239-7004,  Orders  for  Facilities  and 
Services — Common  Carriers: 

(4)  252.239-7005,  Rates,  Charges,  and 
Ser»'ices — Common  Carriers; 

(5)  252.239-7006.  Tariff  Information; 

(6)  252.239-7007,  Cancellation  or  Termination 
of  Orders — Common  Carriers; 

(7)  252.239-7008,  Reuse  Arrangements; 

(8)  252.239-7009,  Submission  of  Cost  or 
Pricing  Data — Common  Carriers;  and 

(9)  252.239-7010.  Audit  and  Records- 
Common  Carriers. 

(b)  Use  the  following  clauses  in 
solicitations,  contracts,  and  basic 
agreements  for  telecommunications 
services  when  the  acquisition  includes 
or  may  include  special  construction. 
Modify  the  clauses  only  if  necessary  to 
meet  the  requirements  of  a 
governmental  regulatory  agency — 

(1)  252.239-7011,  Special  Construction  and 
Equipment  Charges;  and 

(2)  252.239-7012,  Title  to  Communication 
Facilities  and  Equipment. 

(c)  Use  the  following  clauses  in  basic 
agreements  for  telecommunications 
services — 

(1)  252.239-7013.  Obligation  of  the 
Government: 

(2)  252.239-7014,  Term  of  Agreement,  and 
insert  the  effective  date  of  the  agreement  in 
paragraph  (a)  of  the  clause:  and 

(3)  252.239-7015.  Continuation  of  Orders,  as 
appropriate,  and  insert  in  paragraph  (a)  of 


the  clause,  the  name  of  the  contracting 
office  and  the  basic  agreement  or  contract 
number  which  is  being  superseded. 

(d)  Use  the  clause  at  252.239-7016, 
Telecommunications  Security 
Equipment,  Devices,  Techniques,  and 
Services,  in  solicitations  and  contracts 
when  performance  of  a  contract  requires 
a  securing  telecommunications. 

PART  241— ACQUISITION  OF  UTILITY 
SERVICES 

Sec. 

241.001  Definitions. 

241.002  Applicability. 

241.004  Acquiring  utility  services. 
241.004-1     Policy. 

241.004-2    Procedures. 

241.004-3    CSA  assistance  and  approval. 

241.004-5    Separate  contracts. 

241.005  Pre-award  contract  review. 
241.007    Contract  clauses. 
241.007-70    Additional  clauses. 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

241.001    Definitions. 

As  used  in  this  part — 

Definite  term  contract  means  a 
contract  for  utility  services  for  a  definite 
period  of  not  less  than  one  nor  more 
than  ten  years. 

Dual  service  area  means  a 
geographical  area  in  which  two  or  more 
utility  suppliers  are  authorized  under 
State  law  to  provide  services. 

Indefinite  term  contract  means  a 
month-to-month  contract  for  utility 
services  which  may  be  terminated  by 
the  Government  upon  proper  notice. 

Independent  regulatory  body  means 
the  Federal  Energy  Regulatory 
Commission,  a  state-wide  agency,  or  an 
agency  with  less  than  state-wide 
jurisdiction  when  operating  pursuant  to 
state  authority.  The  body  has  the  power 
to  fix,  establish,  or  control  the  rates  and 
services  of  utility  suppliers. 

Npnindependent  regulatory  body 
means  a  body  that  regulates  a  utility 
supplier  which  is  owned  or  operated  by 
the  same  entity  that  created  the 
regulatory  body,  e.g.,  a  municipal  utility. 

Regulated  utility  supplier  means  a 
utility  supplier  regulated  by  an 
independent  regulatory  body. 

Service  power  procurement  officer 
means  for  the — 

Army,  the  Chief  of  Engineers: 

Navy,  the  Commander.  Naval  Facilities 

Engineering  Command; 
Air  Force,  the  head  of  a  contracting 

activity;  and 
Defense  Logistics  Agency,  the  Executive 

Director  of  Contracting. 
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241.002    Applicability. 

(a)  This  part  applies  to  purchases  of 
utility  services  from  nonregulated  and 
regulated  utility  suppliers.  It  includes 
the  acquisition  of  liquified  petroleum  gas 
as  a  utility  service  when  purchased  from 
regulated  utility  suppliers. 

(b)(7)  This  part  does  not  apply  to  third 
party  financed  projects.  However,  it 
may  be  used  for  any  purchased  utility 
services  directly  resulting  from  such 
projects,  including  those  authorized 
by— 

(A)  10  U.S.C.  2394  for  energy,  fuels, 
and  energy  production  facilities  for 
periods  not  to  exceed  30  ye.T.-s; 

(B)  10  U.S.C  239-J(a)  for  rent-.vable 
energy  for  periods  not  to  exceed  25  ■ 
years; 

(C)  10  U.S.C.  2639  for  geothermal 
resources  that  result  in  energj' 
production  facilities; 

(D)  10  U.S.C.  2809  for  polabie  and 
waste  water  treatment  plants  for 
periods  not  to  exceed  32  years;  and 

(E)  10  U.S.C.  2812  for  lease/purchase 
of  energy  production  facilities  for 
periods  not  to  exceed  32  years. 

241.004    Acquiring  utility  servlcss. 

241.004-1     Policy. 

(1)  Except  as  provided  in  FAR  41.004. 
DoD.  as  a  matter  of  comity,  will  comply 
with  the  current  regulations,  practices 
and  decisions  of  independent  regulatory 
bodies  which  are  subject  to  judicial 
appeal.  This  policy  does  not  extend  to 
regulatory  bodies  whose  decisions  are 
not  subject  to  appeal  nor  does  it  extend 
to  nonindependent  regulatory  bodies. 

(2)  Purchases  of  utility  services 
outside  the  U.S.  may  use — 

(i)  Formats  and  technical  provisions 
consistent  with  local  practice;  and 

(ii)  Dual  language  forms  and 
contracts. 

(3)  Rates  established  by  an 
independent  regulatory  body  are 
considered  "prices  set  by  law  or 
regulation"  and  do  not  require 
submission  of  cost  or  pricing  data  (see 
FAR  subpart  15.8). 

241.004-2    Procedures. 

(a)(i)  Competitive  proposals.  When  a 
new  major  utility  service  load  develops 
or  a  new  military  installation  is 
established,  the  contracting  officer 
shall— 

•  (A)  Determine  whether  more  than  one 
supplier  can  provide  the  required  utility 
services. 

[1]  Competition  may  be  possible 
where  dual  franchises  exist  or  where  no 
franchise  exists. 

[2]  Competition  should  also  be 
considered  when  an  installation  is 
served  by  one  supplier  and  other 


potential  suppliers  exist  even  though 
one  supplier  has  entered  into  a  General 
Services  Administration  area-wide 
contract 

(B)  Where  competition  exists,  solicit 
competitive  proposals  from  all  potential 
suppKers. 

(ii)  Periodic  reviews  for  competition. 

Conduct  periodic  review  of  ongoing 
contracts  to  determine  the  availability  of 
competition.  If  available,  evaluate  the 
need  to  rewrite  the  contract 
considering — 

(A)  The  possible  loss  of  rights  vested 
in  the  Government  under  the  existing 
contract; 

(B)  The  age  and  quality  of  the 
contract;  and 

(C)  The  number  of  contract 
modifications  and  the  ease  of 
administration  with  the  existing  contract 
documents. 

(iii)  Connection  and  service  charges. 

The  Govenunent  may  pay  a 
connection  charge  when  required  to 
cover  the  cost  of  the  necessary 
connecting  facilities.  A  connection 
charge  based  on  the  estimated  labor 
cost  of  installing  and  removing  the 
facility  shall  not  include  salvage  cost.  A 
lump-sum  connection  charge  shall  be  no 
more  than  the  agreed  cost  of  the 
connecting  facilities  less  net  salvage. 
The  order  of  precedence  for  contractual 
treatment  of  connection  and  service 
charges  is — 

(A)  No  connection  charge. 

(B)  Termination  hability. 

Use  when  an  obligation  is  necessary 
to  secure  the  required  services.  The 
obligation  must  be  not  more  than  the 
agreed  connection  charge,  less  any  net 
salvage  material  costs.  Use  of  a 
termination  liability  instead  of  a 
connection  charge  requires  the  approval 
of  the  service  power  procurement  officer 
or  designee. 

(C)  Connection  charge,  refundable. 
Use  a  refundable  connection  charge 

when  the  supplier  refuses  to  provide  the 
facilities  based  on  lack  of  capital  or 
published  rules  which  prohibit  providing 
up-front  funding.  The  contract  should 
provide  for  refund  of  the  connection 
charge  within  five  years  unless  a  longer 
period  or  omission  of  the  refund 
requirement  is  authorized  by  the  service 
power  procurement  officer  or  designee. 

(D)  Connection  and  service  charges, 
nonrefundable. 

The  Government  may  pay  certain 
nonrefundable,  nonrecurring  charges 
including  service  initiation  charges,  a 
contribution  in  aid  of  construction, 
membership  fees,  and  charges  required 
by  the  supplier's  rules  and  regulations  to 
be  paid  by  the  customer.  If  possible, 
consider  sharing  with  other  than 
Government  users  the  use  of  (and  costs 


for)  facilities  when  large  nonrefundable 
charges  are  required. 

(iv)  Construction  and  labor 
requirements. 

(A)  Do  not  use  the  connection  charge 
provisions  for  the  installation  of 
Government-owned  distribution  lines 
and  facilities.  The  acquisition  of  such 
facilities  must  be  authorized  by 
legislation  and  accomplished  in 
accordance  with  FAR  part  36.  Also,  do 
not  use  the  connection  charge  provisions 
for  the  installation  of  new  facihties 
related  to  the  supplier's  production  and 
general  "backbone"  system  unless 
authorized  by  legislation. 

(B)  Construction  labor  standards 
ordinarily  do  not  apply  to  construction 
accomplished  under  the  connection 
charge  provisions  of  this  part.  However, 
if  installation  includes  construction  of  a 
public  building  or  public  work  as 
defined  in  FAR  36.102,  construction 
labor  standards  may  apply. 

24 1 .004-3    GSA  assistance  and  appro vaL 
The  General  Services  Administration 
(GSA)  has  delegated  DoD  authority  to 
enter  into  utility  service  contracts  (FAR 
41.003(b));  thus,  contracting  officers 
need  not  seek  assistance  or  approval 
from  GSA. 

241.004-5    Separate  contracts. 

(a)(i)  Requests  for  proposals  shall 
state  the  anticipated  service  period  in 
terms  of  months  or  years.  Where  the 
period  extends  beyond  the  current  fiscal 
year,  evaluate  offers  of  incentives  for  a 
definite  term  contract 

(ii)  The  solicitation  may  permit 
offerors  the  choice  of  proposing  on  the 
basis  of — 

(A)  A  definite  term  not  to  exceed  the 
anticipated  service  period;  or 

(B)  An  indefinite  term  contract, 
(iii)  Where  the  expected  service 

period  is  less  than  the  current  fiscal 
year,  the  solicitation  shall  be  on  the 
basis  of  an  indefinite  term  contract. 

(iv)  Contracts  for  utility  services  for 
leased  premises  shall  identify  the  lease 
document  on  the  face  of  the  contract. 

(d)  Use  an  indefinite  term  utility 
service  contract  when  It  is  considered  to 
be  in  the  Government's  best  interest 
to— 

(i)  Have  the  right  to  terminate  on  a  30- 
day  (or  longer)  notice.  A  notice  of  up  to 
one  year  may  be  granted  by  an 
installation  if  needed  to  obtain  a  more 
favorable  rate,  more  advantageous 
conditions,  or  for  other  valid  reasons;  or 

(ii)  Grant  the  supplier  the  right  to 
terminate  the  contract  when  of  benefit 
to  the  Government  in  the  form  of  lower 
rates,  larger  discounts  or  more  favorable 
terms  and  conditions. 


241.005    Pre^ward  contract  n\ 

(d)  Departments/agencies  s 
conduct  their  own  pre-award 
reviews.  FAR  41.005  (a)  throuj 
be  used  as  a  guide. 

241.007    Contract  clauses. 

24 1 .007-70    Additional  clauses. 

(a)  If  the  Government  must 
superseding  contract  and  capi 
connection  charge  credits,  or 
termination  liability  exist,  use 
at  252.241-7000,  Superseding  ( 

(b)  Use  the  clause  at  252.241 
Government  Access,  when  thi 
FAR  52.241-4.  Contractor's  Fa 
used. 

SUBCHAPTER  G-CONTRACT 
MANAGEMENT 

PART  242-CONTRACT 
ADMINISTRATION 

Sec 

Subpart  242.1— Interagency  Cor 
Administration  and  Audit  Servic( 


242.101 
242.102 


Policy. 
Procedures. 


Subpart  242.2— Assignment  of  C 
Administration 

242.200    Scope  of  subpart. 

242.203  Retention  of  contract 
administration. 

242.204  Supporting  contract  adrr 

242.205  Designation  of  the  payin 

Subpart  242.3— Contract  Admlnl 
Office  Functions 

242.301 
242.302 


General. 

Contract  administration 


Subpart  242.4 — Correspondence 

242.402  Visits  to  contractors'  fac 
Subpart  242.5— Postaward  Orier 

242.503  Postaward  conferences. 
242.503-2  Postaward  conference 
242.503-3  Postaward  conference 
242.570    Contract  clause. 

Subpart  242.6— Corporate  Admli 
Contracting  Officer 

242.602  Assignment  and  locatior 
Subpart  242.7— Indirect  Cost  Ra 

242.704  Billing  rates. 

242.705  Final  indirect  cost  rates. 
242.705-1    Contracting  officer  del 

procedure. 
242.705-2    Auditor  determination 
242.770    Certificate  of  indirect  co 
242.770-1     General. 
242.770-2    Procedure. 
242.770-3    Waiver  of  certificatior 
242.770-4    Failure  to  certify. 
242.770-5    Penalties  for  unallowa 
242.770-6    Contract  clause. 

Subpart  242  J— Disallowance  of 

242.801  Notice  of  intent  to  disall 
242.803    Disallowing  costs  after  i: 
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for)  facilities  when  large  nonrefundable 
charges  are  required. 

(iv)  Construction  and  labor 
requirements. 

(A)  Do  not  use  the  connection  charge 
provisions  for  the  installation  of 
Government-owned  distribution  lines 
and  facilities.  The  acquisition  of  such 
facilities  must  be  authorized  by 
legislation  and  accomplished  in 
accordance  with  FAR  part  3a  Also,  do 
not  use  the  connection  charge  provisions 
for  the  installation  of  new  facihties 
related  to  the  supplier's  production  and 
general  "backbone"  system  unless 
authorized  by  legislation. 

(B)  Construction  labor  standards 
ordinarily  do  not  apply  to  construction 
accomplished  under  the  connection 
charge  provisions  of  this  part.  However, 
if  installation  includes  construction  of  a 
public  building  or  public  work  as 
defined  in  FAR  38.102,  construction 
labor  standards  may  apply. 

24 1 .004-3    GSA  assistance  and  appro vaL 
The  General  Services  Administration 
(GSA)  has  delegated  DoD  authority  to 
enter  into  utility  service  contracts  (FAR 
41.003(b));  thus,  contracting  officers 
need  not  seek  assistance  or  approval 
from  GSA. 

241.004-5    Separata  contracts. 

(a)(i)  Requests  for  proposals  shall 
state  the  anticipated  service  period  in 
terms  of  months  or  years.  Where  the 
period  extends  beyond  tlie  current  fiscal 
year,  evaluate  offers  of  incentives  for  a 
definite  term  contract 

(ii)  The  soHcitation  may  permit 
offerors  the  choice  of  proposing  on  the 
basis  of — 

(A)  A  definite  term  not  to  exceed  the 
anticipated  service  period;  or 

(B)  An  indefinite  term  contract, 
(iii)  Where  the  expected  service 

period  is  less  than  the  current  fiscal     ■ 
year,  the  solicitation  shall  be  on  the 
basis  of  an  indefinite  term  contract. 

(iv)  Contracts  for  utility  services  for 
leased  premises  shall  identify  the  lease 
document  on  the  face  of  the  contract. 

(d)  Use  an  indefinite  term  utility 
service  contract  when  it  is  considered  to 
be  in  the  Government's  best  interest 
to— 

(i)  Have  the  right  to  terminate  on  a  30- 
day  (or  longer)  notice.  A  notice  of  up  to 
one  year  may  be  granted  by  an 
installation  if  needed  to  obtain  a  more 
favorable  rate,  more  advantageous 
conditions,  or  for  other  valid  reasons;  or 

(ii)  Grant  the  supplier  the  right  to 
terminate  the  contract  when  of  benefit 
to  the  Government  in  the  form  of  lower 
rates,  larger  discounts  or  more  favorable 
terms  and  conditions. 


241.005    Prt-award  contract  review. 

(d)  Departments/agencies  shall 
conduct  their  own  pre-award  contract 
reviews.  FAR  41.005  (a)  through  (c)  may 
be  used  as  a  guide. 

241.007    Contract  clauses. 

241.007-70    Additional  clauses. 

(a)  If  the  Government  must  execute  a 
superseding  contract  and  capital  credits, 
connection  charge  credits,  or 
termination  liability  exist,  use  the  clause 
at  252.241-7000,  Superseding  Contract. 

(bj  Use  the  clause  at  252.241-7001, 
Government  Access,  when  the  clause  at 
FAR  52.241-4.  Contractor's  Facilities,  is 
used. 

SUBCHAPTER  G-CONTRACT 
MANAGEMENT 

PART  242-CONTRACT 
ADMINISTRATION 

Sec 

Subpart  242.1— Interagency  Contract 
Administration  and  Audit  Services 


242.101 
242.102 


Policy. 
Procedures. 


Subpart  242.2— Assignment  of  Contract 
Administration 

242.200    Scope  of  subpart. 

242.203  Retention  of  con  tract 
administration. 

242.204  Supporting  contract  administration. 

242.205  Designation  of  the  paying  office. 

Subpart  242.3— Contract  Administration 
Office  Functions 

242.301  General. 

242.302  Contract  administration  functions. 

Subpart  242.4 — Correspondence  and  Visits 

242.402    Visits  to  contractors'  facilities. 

Subpart  242.5— Postaward  Orientation 

242.503    Postaward  conferences. 
242.503-2    Postaward  conference  procedure. 
242.503-3    Postaward  conference  report. 
242.570    Contract  clause. 

Subpart  242.6 — Corporate  Administrative 

Contracting  Officer 

242.602    Assignment  and  location. 
Subpart  242.7— Indirect  Cost  Rates 

242.704  Billing  rates. 

242.705  Final  indirect  cost  rates. 
242.705-1    Contracting  officer  determination 

procedure. 
242.705-2    Auditor  determination  procedure. 
242.770    Certificate  of  indirect  costs. 
242.770-1     General. 
242.770-2    Procedure. 
242.770-3    Waiver  of  certification. 
242.770-4    Failure  to  certify. 
242.770-5    Penalties  for  unallowable  costs. 
242.770-6    Contract  clause. 

Subpart  242.S— Disallowance  of  Costs 

242.801    Notice  of  intent  to  disallow  costs. 
242.803    Disallowing  costs  after  incurrence. 


Subpart  242.10— Negotiating  Advance 
Agreements  for  Independent  Research  and 
Development/Bid  and  Proposal  Costs 

Sec. 

242.1005  Lead  negotiating  agency 
responsibilities. 

242.1006  Conducting  negotiations. 

242.1007  Content  of  advance  agreements. 

242.1008  Administrative  appeals. 

Subpart  242.11— Production  Surveillane* 
and  Reporting 

242.1104  Surveillance  requirements. 

242.1105  Assignment  of  criticality 
designator. 

242.1106  Reporting  requirements. 

242.1107  Contract  clause. 
242.1107-70    Additional  clauses. 

Subpart  242.12— Novation  and  Change^f- 
Name  Agreements 

-242.1203    Processing  agreements. 

Subpart  242.14 — Traffic  and  Transportation 

Management 

242.1401  General. 

242.1402  Volume  movements  within  the 
continental  United  States. 

242.1403  Shipping  documents  covering  f.o.b. 
origin  shipments. 

242.1404  Shipments  by  parcel  post  or  other 
classes  of  mail. 

242.1404-2    Contract  clauses. 
242.1404-2-70    Additional  clauses. 

242.1405  Discrepancies  incident  to  shipment 
of  supplies. 

242.1470    Demurrage  and  detention  charges. 

Subpart  242.70— Monitoring  Contractor 
Costs 

242.7000  Scope. 

242.7001  Policy. 

242.7002  Responsibil 
242.7002-1    Departments  and  agencies. 
242.7002-2    Contract  administration  offices. 
242.7002-3    Audit  and  other  organizations. 

242.7003  Annual  cost  monitoring  plan. 
242.7003-1     Description. 
242.7003-2    Selecting  the  activities. 
242.7003-3    Tailoring  the  plan. 
242.7003-4    Contents  of  the  plan. 
242.7003-5    Plan  approval. 

242.7004  Reviews. 

Subpart  242.71— Voluntary  Refunds  . 

242.7100  General. 

242.7101  Solicited  refunds. 

242.7102  Disposition  of  voluntary  refunds. 

Subpart  242.72— Contractor  Material 
Management  and  Accounting  System 

242.7200  Scope  of  subpart. 

242.7201  Definitions. 

242.7202  Policy. 

242.7203  MMAS  disclosure,  demonstration, 
and  maintenance  requirements. 

242.7204  Responsibilities. 

242.7205  Review  procedures. 

242.7206  Contract  clause. 

Subpart  242.73 — Contractor  Insurance/ 
Pension  Review 

242.7300  Scope  of  subpart. 

242.7301  General. 

242.7302  Requirements. 

242.7303  Responsibilities. 


Subpart  242.74— Tecftnlcal  Reoresentatlon 
at  Contractor  Facilities 

Sec 

242.7400  General. 

242.7401  Procedures. 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  242.1— Interagency  Contract 
Administration  and  Audit  Services 

242.101  Policy. 

"     (a)  Foreign  governments  and 
international  organizations  may  request 
contract  administration  services  on  their 
direct  purchases  from  U.S.  producers. 
Direct  purchase  is  the  purchase  of 
defense  supplies  in  the  United  States 
through  commercial  channels  for  use  by 
the  foreign  government  or  international 
organization. 

(d)(i)  DoD  requires  reimbursement,  at 
a  rate  set  by  the  Assistant  Secretary  of 
Defense  (Comptroller),  from  non-DoD 
organizations,  except  for — 

(A)  Quality  assurance  and  audit 
services  provided  under  a  no-charge 
reciprocal  agreement; 

(B)  Services  performed  under 
subcontracts  awarded  by  the  Small 
Business  Administration  under  FAR 
subpart  19.8;  and 

(C)  Quality  assurance  and  pricing 
services  performed  for  the  Supply  and 
Services  Canada. 

(ii)  Departments  and  agencies  may 
request  an  exception  from  the 
reimbursement  policy  in  paragraph  (d)(i) 
of  this  section  from  the  Assistant 
Secretary  of  Defense  (Comptroller).  A 
request  must  show  that  an  exception  is 
in  the  best  interest  of  the  Government. 

(iii)  Departments  and  agencies  must 
pay  for  services  performed  by  non-DoD 
activities,  foreign  governments,  or 
international  organizations,  unless 
otherwise  provided  by  reciprocal 
agreements. 

242.102  Procedures. 

(b)(i)  Supply  and  Services  Canada 
(SSC)  is  permitted  to  submit  its  requests 
for  contract  administration  services 
directly  to  the  cognizant  contract 
administration  office. 

(ii)  Other  foreign  governments 
(including  Canadian  government 
organizations  other  than  SSC)  and 
international  organizations  send  their 
requests  for  contract  administration 
services  to  the  DoD  Central  Control 
Point  (CCP)  at  the  Defense  Contract 
Management  Area  Operations 
(DCMAO).  New  York.  NY.  Contract 
administration  offices  provide  services 
only  upon  request  from  the  CCP.  The 
CCP  shall— 

(A)  Determine  whether  the  request  is 
from  a  friendly  foreign  government  or  an 
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international  agency  in  which  the 
United  States  is  a  participant; 

(B)  Determine  whether  the  services 
are  consistent  with  the  DoD  mutual 
security  program  policies  (the  Assistant 
Secretary  of  Defense  (International 
Security  Affairs)  is  the  source  of 
information  for  questions  as  to  the 
eligibility  of  foreign  governments  to 
receive  services); 

(C)  Ensure  that  the  reimbursement 
arrangements  are  consi.itent  with 
242.101(d); 

1      (D)  Coordinate  with  appropriate 
contract  administration  offices  to 
determine  whether  DoD  can  provide  the 
services; 

(E)  Notify  the  requestor  that  the 
request  is  accepted,  or  provide  reasons 
why  it  cannot  be  accepted; 

(F)  Distribute  the  acquisition 
documents  and  related  materials  to 
contract  administration  offices;  and 

(G)  Receive  statements  of  costs 
incurred  by  contract  administration 
offices  for  reimbursable  services  and 
forward  them  for  billing  to  the  Security 
Assistance  Accounting  Center. 

Subpart  242.2— Assignment  of 
Contract  Administration 

242.200    Scope  of  subpart 

This  subpart  does  not  address  the 
contract  administration  role  of  a 
contracting  officer's  representative  (see 
201.602). 

242.203    Retention  of  contract 
administration. 

(a)(i)  DoD  activities  shall  not  retain 
any  contract  for  administration  that 
requires  performance  of  any  contract 
administration  function  at  or  near 
contractor  facilities,  except  contracts 
for — 

(A)  The  National  Security  Agency; 

(B)  Research  and  development  with 
universities; 

(C)  Flight  training; 

(D)  Consultant  support  services; 

(E)  Mapping,  charting,  and  geodesy 
services; 

(F)  Base,  post,  camp,  and  station 
purchases; 

(G)  Operation  or  maintenance  of,  or 
installation  of  equipment  at  radar  or 
communication  network  sites; 

(H)  Communications  services; 

(I)  Installation,  operation,  and 
maintenance  of  space-track  sensors  and 
relays: 

(J)  Dependents  Medicare  program 
contracts; 

(K)  Stevedoring  contracts; 

(L)  Construction  and  maintenance  of 
military  and  civil  public  works, 
including  harbors,  docks,  port  facilities, 
military  housing,  development  of 


recreational  facilities,  water  resources, 
flood  control,  and  public  utilities; 

(M)  Architect-engineer  services; 

(N)  Airlift  and  sealift  ser/ices 
(Military  Airlift  Command  and  Military 
Sealift  Command  may  perform  contract 
administration  services  at  contractor 
locations  involved  solely  in  performance 
of  airlift  or  sealift  contracts); 

(O)  Subsistence  supplies; 

(P)  Ballistic  missile  sites  (contract 
administration  offices  may  perform 
supporting  administration  of  these 
contracts  at  missile  activation  sites 
during  the  installation,  test,  and 
checkout  of  the  missiles  and  associated 
equipment);  and 

(QJ  Operation  and  maintenance  of,  or 
installation  of  equipment  at.  military  test 
ranges,  facilities,  and  installations. 

(R)  Purchase  orders  issued  via  written 
telecommunications  (See  FAR  13.506). 

(ii)  Contract  administration  hinctions 
on  a  military  installation  are  normally 
the  responsibility  of  the  installation  or 
tenant  commander.  This  includes 
contract  administration  responsibility 
for  base,  post,  camp,  or  station 
contracts — 

(A)  OMB  Circular  A-76  type 
contracts; 

(B)  Contracts  awarded  by,  or  on 
behalf  of,  on-base  activities  (e.g., 
laboratories)  and  research  and  test 
facilities; 

(C)  Contracts  for  the  operation  and 
maintenance  of  simulators;  and 

(D)  Contracts  for  contractor  field 
teams. 

(iii)  The  Defense  Contract 
Management  Command  (DCMC)  shall, 
upon  request  of  the  military  department, 
perform  contract  administration  services 
on  a  military  installation  provided — 

(A)  The  contract  statement  of  work  is 
unrelated  to  the  mission  of  the 
installation  or  on  base  activity,  such 

as — 

(7)  Activation  of  a  new  weapon 
system; 

[2]  Major  modification  of  an  existing 
weapon  system;  or 

(J)  When  a  contractor's  industrial 
operation  is  located  on  a  military  base 
because  of  the  availability  of  real  estate 
or  an  industrial  facility:  and 

(B)  Full  contract  administration 
responsibility  is  delegated  to  DCMC  to 
prevent  mixed  CAS  (i.e.,  more  than  one 
CAS  organization  performing  contract 
administration  functions  at  the 
contractor's  place  of  performance). 

(iv)  DCMC  shall  provide  preaward 
survey  assistance  for  post,  camp,  and 
station  work  performed  on  a  military 
installation.  The  contracting  office  and 
the  DCMC  preaward  survey  monitor 
should  jointly  determine  the  scope  of  the 
survey  and  individual  responsibilities. 


(y)  To  avoid  duplication,  contracting 
offices  shall  not  locate  their  personnel  at 
contractor  facilities,  except — 

(A)  In  support  of  contracts  retained 
for  administration  in  accordance  with 
paragraph  (a)(i)  of  this  section;  or 

(B)  As  permitted  under  subpart  242.74. 

242.204    Supporting  contract 
administration. 

(a)  In  special  circumstances,  a 
contract  administration  oRice  may 
request  support  from  a  component  not 
listed  in  the  DoD  Directory  of  Contract 
Administration  Services  Components 
(DLAH  4105.4).  An  example  is  where  the 
contractor's  work  site  is  on  a  military 
base  and  a  base  organization  is  asked  to 
provide  support  Before  formally  sending 
the  request,  coordinate  with  the  office 
concerned  to  ensure  that  resources  are 
available  for,  and  capable  of,  providing 
the  support. 

(b)  When  requesting  support  on  a 
subcontract  which  includes  foreign 
military  sale  (FMS)  requirements,  the 
contract  administration  office  shall — 

(i)  Mark  "FMS  Requirement"  on  the 
face  of  the  documents; 

(ii)  For  each  FMS  case  involved, 
provide  the  FMS  case  identifier, 
associated  item  quantities,  DoD  prime 
contract  number,  and  prime  contract 
line/subline  item  number. 

242.205    Dasignation  of  ttw  paying  office. 

(1)  For  contracts  assigned  to  the 
Defense  Contract  Management 
Command  (DCMC),  designate  as  the 
paying  office — 

(i)  The  cognizant  Defense  Finance  and 
Accounting  Service  (DFAS)  payment 
office  as  specified  in  the  DoD  Directory 
of  Contract  Administration  Services 
Components  (DLAH  4105.4).  for 
contracts  funded  with  DoD  funds. 

(ii)  The  department  or  agency 
payment  office — if  the  contract  is 
funded  with  non-DoD  funds. 

(iii)  The  Air  Force  payment  office 
(63rd  MAW/ACFMP,  Norton  AFB, 
CA) — if  the  contract  is  an  Air  Force 
contract  for  missile  propellants. 

(iv)  Multiple  paying  offices  under 
paragraphs  (1)  (i)  and  (ii)  of  this 
section — if  the  contract  is  funded  with 
both  DoD  and  non-DoD  funds. 

(2)  For  contracts  not  assigned  to 
DCMC,  select  a  paying  office  or  offices 
under  department/agency  procedures. 

Subpart  242.3— Contract 
Administration  Office  Functions 

242.301    General. 

Contract  administration  services 
performed  outside  the  U.S.  should  be 
performed  in  accordance  with  FAR 
42.301  unless  there  are  no  policies  and 


procedures  covering  a  given  s: 
this  case,  coordinate  propoaec 
with  the  appropriate  U.S.  cour 
or  commanders  of  unified  and 
commands. 

242.302  Contract  administratio 
functions.      1 1 

(a)(4)  Also,  review  and  eval 

(A)  Contractor  estimating  si 
(see  FAR  15.811);  and 

(B)  Contractor  material  mar 
and  accounting  systems  undei 
242.72. 

(8)  Monitor  contractor  costs 
subpart  242.70. 

(11)  The  DoD  lead  negotiatii 
under  FAR  subpart  42.10  (i.e., 
service  contracting  office)  sha 
determinations  imder  FAR  42. 
(ii)  and  (iii)  related  to  Cost  Ac 
Standard  420  for  contractors  r 
advance  agreements  for  indep 
research  and  development/bii 
proposal  costs. 

(19)  Also  negotiate  and  issu 
modifications  reducing  contra 
in  connection  with  the  provisi 
paragraph  (b)  of  the  clause  at 
52.225-ia  Duty-Free  Entrj'.  an 
paragraph  (c)  of  the  clause  at 
7008,  Duty-Free  Entry— Qualif 
Country  End  Products  and  Su| 

(33)  Also  perform  industrial 
and  mobilization  production  p 
field  surxeys  and  negotiate  sc 

(39)  See  223.370  for  safety 
requirements  on  contracts  for 
ammunition  and  explosives. 

(41)  In  contracts  with  cost  s 
control  systems  requirements 
234.005-70}— 

(A)  Perform  postaward  surv 
contractor  progress  in  demons 
that  its  cost  schedule  control  t 
meet  the  cost  schedule  contro 
criteria; 

(B)  Provide  assistance  in  thi 
and  acceptance  of  the  contrac 
schedule  control  systems;  and 

(C)  After  acceptance  of  the 
perform  surveillance  to  moniti 
continuing  acceptable  operatii 

(b)(S-70)  Issue,  negotiate  ar 
orders  under  basic  ordering  aj 
for  overhaul,  maintenance  anc 

Subpart  24Z4— Correspondc 
Visits 

242.402    Visits  to  contractors' f 

(a)  If  a  visit  to  a  contractor  I 
will  require  access  to  classifie 
information,  the  visitors  must 
contractor  advance  written  nc 
5220.22-R,  Industrial  Security 
Regulation). 
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ilities.  water  resources, 
id  public  utilities; 
engineer  services; 
sealift  ser/ices 
Command  and  Kfilitary 
d  may  perform  contract 
er\'ice8  at  contractor 
sd  solely  in  performance 
ri  contracts); 
;e  supplies; 
issile  sites  (contract 
ffices  may  perform 
nistration  of  these 
)ile  activation  sites 
lation,  test,  and 
nissiles  and  associated 

and  maintenance  of.  or 
luipment  at,  military  test 
,  and  installations, 
rders  issued  via  written 
ons  (See  FAR  13.506). 
iministration  hmctions 
lallation  are  normally 
I  of  the  installation  or 
er.  This  includes 
tration  responsibility 
mp,  or  station 


liar  A-78  type 

iwarded  by,  or  on 
e  activities  (e.g., 
I  research  and  test 

or  the  operation  and 
imulators;  and 
or  contractor  field 

>e  Contract 
omand  (DCMC)  shall, 
fie  military  department, 
administration  services 
allation  provided — 
:t  statement  of  work  is 
nission  of  the 
base  activity,  such 

>f  a  new  weapon 

Rcation  of  an  existing 
)r 

tractor's  industrial 
ed  on  a  military  base 
ailability  of  real  estate 
icility;  and 
t  administration 
lelegated  to  DCMC  to 
^S  (i.e.,  more  than  one 
I  performing  contract 
actions  at  the 
'.  of  performance). 
1  provide  preaward 
:  for  post,  camp,  and 
Drmed  on  a  military 
Mntracting  office  and 
ard  survey  monitor 
ermine  the  scope  of  the 
dual  responsibilities. 


(v)  To  avoid  duplication,  contracting 
offices  shall  not  locate  their  personnel  at 
contractor  facilities,  except — 

(A)  In  support  of  contracts  retained 
for  administration  in  accordance  with 
paragraph  (a)(i)  of  this  section;  or 

(B)  As  permitted  under  subpart  242.74. 

242.204    Supporting  contract 
Mimlnistration. 

(a)  In  special  circumstances,  a 
contract  administration  office  may 
request  support  from  a  component  not 
listed  in  the  DoD  Directory  of  Contract 
Administration  Services  Components 
(DLAH  4105.4).  An  example  is  where  the 
contractor's  work  site  is  on  a  military 
base  and  a  base  organization  is  asked  to 
provide  support  Before  formally  sending 
the  request,  coordinate  with  the  office 
concerned  to  ensure  that  resources  are 
available  for.  and  capable  of,  providing 
the  support. 

(b)  When  requesting  support  on  a 
subcontract  which  includes  foreign 
military  sale  (FMS)  requirements,  the 
contract  administration  office  shall — 

(i)  Mark  "FMS  Requirement"  on  the 
face  of  the  documents; 

(ii)  For  each  FMS  case  involved, 
provide  the  FMS  case  identifier, 
associated  item  quantities,  DoD  prime 
contract  number,  and  prime  contract 
line/subline  item  number. 

242.205    Dasignatfon  of  ttM  paying  office. 

(1)  For  contracts  assigned  to  the 
Defense  Contract  Management 
Command  (DCMC).  designate  as  the 
paying  office — 

(i)  The  cognizant  Defense  Finance  and 
Accounting  Service  (DFAS)  payment 
office  as  specified  in  the  DoD  Directory 
of  Contract  Administration  Services 
Components  (DLAH  4105.4).  for 
contracts  funded  with  DoD  funds. 

(ii)  The  department  or  agency 
payment  office — if  the  contract  is 
funded  with  non-DoD  funds. 

(iii)  The  Air  Force  payment  office 
(63rd  MAW/ACFMP,  Norton  AFB, 
CA) — if  the  contract  is  an  Air  Force 
contract  for  missile  propellants. 

(iv)  Multiple  paying  offices  under 
paragraphs  (1)  (i)  and  (ii)  of  this 
section — if  the  contract  is  funded  with 
both  DoD  and  non-DoD  funds. 

(2)  For  contracts  not  assigned  to 
DCMC,  select  a  paying  office  or  of^ces 
under  department/agency  procedures. 

Subpart  242.3— Contract 
Administration  Office  Functions 

242.301    General. 

Contract  administration  services 
performed  outside  the  U.S.  should  be 
performed  in  accordance  with  FAR 
42.301  unless  there  are  no  policies  and 


procedures  covering  a  given  situation.  In 
this  case,  coordinate  proposed  actions 
with  the  appropriate  U.S.  country  teams 
or  commanders  of  unified  and  specified 
commands. 

242.302    Contract  administration 
functions,      i 

(a)(4)  Also,  review  and  evaluate — 

(A)  Contractor  estimating  systems 
(see  FAR  15.B11);  and 

(B)  Contractor  material  management 
and  accounting  systems  under  subpart 
242.72. 

(8)  Monitor  contractor  costs  under 
subpart  242.70. 

(11)  The  DoD  lead  negotiating  agency 
under  FAR  subpart  42.10  (i.e.,  the  fri- 
service  contracting  office)  shall  make  all 
determinations  imder  FAR  42.302(a)(ll) 
(ii)  and  (iii)  related  to  Cost  Accounting 
Standard  420  for  contractors  requiring 
advance  agreements  for  independent 
research  and  development/bid  and 
proposal  costs. 

(19)  Also  negotiate  and  issue  contract 
modifications  reducing  contract  prices 
in  connection  with  the  provisions  of 
paragraph  (b)  of  the  clause  at  FAR 
52.225-ia  Duty-Free  Entrj'.  and 
paragraph  (c)  of  the  clause  at  252.22S- 
7008,  Duty-Free  Entry — Qualifying 
Country  End  Products  and  Supplies. 

(33)  Also  perform  industrial  readiness 
and  mobilization  production  planning 
field  8ur\'eys  and  negotiate  schedules. 

(39)  See  223.370  for  safety 
requirements  on  contracts  for 
ammunition  and  explosives. 

(41)  In  contracts  with  cost  schedule 
control  systems  requirements  (see 
234.005-70)— 

(A)  Perform  postaward  surveillance  of 
contractor  progress  in  demonstrating 
that  its  cost  schedule  control  systems 
meet  the  cost  schedule  control  systems 
criteria; 

(B)  Provide  assistance  in  the  review 
and  acceptance  of  the  contractor's  cost 
schedule  control  systems;  and 

(C)  After  acceptance  of  the  systems, 
perform  surveillance  to  monitor  their 
continuing  acceptable  operation. 

(b)(S-70)  Issue,  negotiate  and  execute 
orders  under  basic  ordering  agreements 
for  overhaul,  maintenance  and  repair. 

Subpart  24Z4— Correspondence  and 
Visits 

242.402    Visits  to  contractors'  faciitties. 

(a)  If  a  visit  to  a  contractor  facility 
will  require  access  to  classified 
information,  the  visitors  must  give  the 
contractor  advance  written  notice  (DoD 
5220.22-R,  Industrial  Security 
Regulation). 


Sut>part  242.S— Postaward  Orientation 

242.503    Postaward  confersncos. 

242.503-2    Postaward  conf»renc« 
procadur*. 

Use  the  conference  program  outlined 
on  the  DD  Form  1484,  Post-Award 
CoiLference  Record,  in  conducting  the 
conference. 

242.503-3    Postaward  conferanca  rsport 

The  DD  Form  1484.  Post-Award 
Conference  Record,  may  be  used  for  this 
report. 

242.570    Contract  ciauss. 

Use  the  clause  at  252.242-700a 
Postaward  Conference,  in  solicitations 
and  contracts. 

Subpart  242.6 — Corporate 
Administrative  Contracting  Officer 

242.602    Assignment  and  location. 

(c)(2)  If  the  agencies  cannot  agree, 
refer  the  matter  to  the  Director  of 
Defense  Procurement. 

Subpart  242.7— Indirect  Cost  Rates 

24Z704    Billing  rates. 

(c)  The  administrative  contracting 
officer  or  auditor  shall  periodically 
review  billing  rates  for  continued 
applicability.  Billing  rates  should  be 
established  on  a  year-to-year  basis. 

242.705    rnnal  Indirect  cost  rates. 

242.705-1    Contracting  officer 
determination  procedure. 

(a)  Applicability  ar.d  responsibility. 
(1)  The  corporate  administrative 
contracting  officer  (CACO)  and 
individual  administrative  contracting 
officers  (ACO)  shall  jointly  decide 
whether  negotiations  will  be  conducted 
on  a  coordinated  or  centralized  basis. 
When  they  are  conducted  on  a 
coordinated  basis,  individual  ACOs  are 
responsible  for  coordinating  with  the 
CACO  to  ensure  consistency  of  cost 
determinations. 

(b)  Procedures.  (1)  Require  DoD 
contractors  to  submit  a  copy  of  their 
final  indirect  cost  rate  proposals  to  the 
contract  auditor. 

(3)  The  contracting  officer  shall  (10 
U.S.C.  2324(f})— 

(A)  Not  resolve  any  questioned  costs 
until  obtaining — 

[1]  Adequate  documentation  on  the 
costs; 

(2)  The  contract  auditor's  opinion  on 
the  allowability  of  the  costs. 

(B)  Whenever  possible,  invite  the 
contract  auditor  to  serve  as  an  advisor 
at  any  negotiation  or  meeting  with  the 
contractor  on  the  determination  of  the 
contractor's  final  indirect  cost  rates. 


(C)  Ensure  that  all  categories  of  costs 
designated  in  the  report  of  the  defense 
contract  auditor,  as  questioned  with 
respect  to  a  proposal  for  settlement,  are 
resolved  in  such  a  manner  that  the 
amount  of  the  individual  questioned 
costs  considered  allowable  will  be 
reflected  in  the  negotiation 
memorandum. 

(4)  Notify  the  contractor  of  the 
individual  costs  which  were  considered 
unallowable  and  the  respective  amounts 
of  the  disallowance. 

242.705-2    Auditor  determination 
procedure. 

(b)  Procedures. 

(2)(iii)  The  contractor  and  the  auditor 
shall  sign  the  agreement. 

(v)  When  agreement  cannot  be 
reached  urith  the  contractor,  the  auditor 
will  issue  a  DCAA  Form  1.  Notice  of 
Contract  Costs  Suspended  and/or 
Disapproved,  in  addition  to  the  advisory 
report  to  the  administrative  contracting 
officer.  The  DCAA  Form  1  details  the 
items  of  exception  and  advises  the 
contractor  that  requests  for 
reconsideration  should  be  submitted  in 
writing  to  the  administrative  contracting 
officer. 

242.770    Certificate  Of  indirect  costs. 

242.770-1    GeneraL 

This  section  implements  10  U.S.C 
2324(h). 

242.770-2    Procedure. 

(a)  Do  not  accept  any  proposal  to 
establish  billing  rates  or  final  indirect 
cost  rates  unless  the  costs  have  been 
certified  by  the  contractor  using  the 
certificate  of  indirect  costs  in  the  clause 
at  252.242-7001.  Certification  of  Indirect 
Costs. 

(b)  Do  not  agree  to  billing  rates  or 
final  indirect  cost  rates  unless  they  are 
based  on  a  certified  proposal. 

242.770-3    Wsivsr  of  certHicaUoa 

(a)  The  agency  head  may  waive  the 
certification  requirement  when — 

(1)  It  is  determined  to  be  in  the 
interest  of  the  United  States;  and 

(2)  The  reasons  for  the  determination 
are  put  in  writing  and  made  available  to 
the  public. 

(b)  Waivers  may  be  appropriate  for 
contracts  with — 

(1)  Foreign  governments  or 
international  organizations,  such  as 
subsidiary  bodies  of  the  North  Atlantic 
Treaty  Organization; 

(2)  State  ami  local  governments  that 
are  subject  to  OMB  Circular  A-87; 

(3)  Educational  institutions  subject  to 
OMB  Circular  A-21;  and 
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(4)  Nonprofit  organizations  subject  to 
OMB  Circular  A-122. 

242.770-4    Failure  to  certify. 

(a)  If  the  contractor  has  not  certified 
its  proposal  for  billing  rates  or  indirect 
cost  rates  and  a  waiver  is  not 
appropriate,  the  contracting  officer  shall 
unilaterally  establish  the  rates  if  they 
are  necessary  for  continuation  of  the 
contract. 

(b)  Rates  established  unilaterally 
should  be — 

(1)  Based  on  audited  historical  data  or 
other  available  data  as  long  as 
unallowable  costs  are  excluded;  and 

(2)  Set  low  enough  to  ensure  that 
potentially  unallowable  costs  will  not  be 
reimbursed. 

242.770-S    Penalties  for  unallowable  costs. 

10  U.S.C.  2324  (a)  through  (d) 
prescribes  penalties  for  submission  of 
unallowable  costs  in  final  indirect  cost 
rate  proposals  (see  subpart  231.70  for 
penalties  and  administrative  contracting 
officer  responsibilities). 

242.770-6    Contract  clause. 

Use  the  clause  at  252.242-7001. 
Certification  of  Indirect  Costs,  in  all 
solicitations  and  contracts  which 
provide  for — 

(a)  Interim  reimbursement  of  indirect 
costs; 

(b)  Establishment  of  final  indirect  cost 
rates;  or 

(c)  Contract  financing  that  includes 
interim  payment  of  indirect  costs,  e.g.. 
progress  payments  based  on  cost  (FAR 
subpart  32.5)  or  progress  payments 
based  on  percentage  or  stage  of  physical 
completion. 

Subpart  242.8— Disallowance  of  Costs 

242.80 1    Notice  of  intent  to  disallow  cosU. 

(e)  A  corporate  administrative 
contracting  officer  need  not  obtain  the 
approval  of  the  individual 
administrative  contracting  officers  to 
disallow  items  of  corporate  expense. 

242.803    Disallowing  costs  after 
incurrence. 

(a)  Contracting  officer  receipt  of 
vouchers.  Contracting  officer  receipt  of 
vouchers  is  applicable  only  for  cost- 
reimbursement  contracts  with  the 
Canadian  Commercial  Corporation.  See 
225.870-5{b)  for  invoice  procedures. 

(b)  Auditor  receipt  of  voucher. 
(i)  The  contract  auditor  is  the 

authorized  representative  of  the 
contracting  officer  for — 

(A)  Receiving  vouchers  from 
contractors; 

(B)  Approving  interim  vouchers  for 
p"-'  visional  payment  (this  includes 

r  -  -"roving  the  fee  portion  of  vouchers  in 


accordance  with  the  contract  schedule 
and  administrative  contracting  officer 
instructions)  and  sending  them  to  the 
disbursing  office; 

(C)  Reviewing  completion/final 
vouchers  and  sending  them  to  the 
administrative  contracting  officer,  and 

(D)  Issuing  DCAA  Forms  1,  Notice  of 
Contract  Costs  Suspended  and/or 
Disapproved,  to  deduct  costs  where 
allowability  is  questionable. 

(ii)  The  administrative  contracting 
officer — 

(A)  Approves  all  completion/final 
vouchers  and  sends  them  to  the 
disbursing  officer;  and 

(B)  May  issue  or  direct  the  issuance  of 
DCAA  Form  1  on  any  cost  when  there  is 
reason  to  believe  it  should  be  suspended 
or  disallowed. 

Subpart  242.10— Negotiating  Advance 
Agreements  for  Independent 
Researcti  and  Development/Bid  and 
Proposal  Costs 

""  242.1005    Lead  negotiating  agency 
responsibilities. 

(b)  Include  in  the  technical  evaluation 
an  opinion  on  the  potential  relationship 
of  proposed  IR&D/B&P  projects  to 
relevancy  requirements  in  231.205-18. 

(c)  Include  in  the  determination  the 
potential  relationship  of  proposed 
IR&D/B&P  projects  to  the  relevancy 
requirements  in  231.205-18. 

242.1006  Conducting  negotiations. 

(a)(5)  Ensure  that  the  requirements  of 
231.205-18  are  met. 

242. 1007  Content  of  advance  agreements. 

(e)  The  agreement  shall  specifically 
note  that — 

(i)  A  relevancy  review  was  performed; 
and 

(ii)  A  determination  was  made  that 
the  Government's  allocable  share  of  the 
negotiated  ceiling  met  the  relevancy  test 
at  the  time  of  negotiation. 

(0(2)  Only  costs  incurred  for  IR&D/ 
B&P  projects  meeting  the  ceiling 
requirements  of  FAR  31.205-18  and  the 
relevancy  requirements  of  231.205-18 
are  allowable. 

242.1008  Administrative  appeals. 

Department/agency  appeals  hea.nng 
groups  shall  have  three  members — 
acquisition,  technical,  and  legal.  The 
acquisition  member  shall  be  the 
chairperson.  Determinations  of  the 
appeals  hearing  groups  are  final 
decisions. 


Subpart  242.11— Production 
Surveillance  and  Reporting 

242.1104    Surveillance  requirements. 

(a)(i)  During  its  initial  review  of  the 
contract,  the  contract  administration 
office  (CAO)  determines  the  extent  of 
production  surveillance  to  be  performed 
by  assigning  contracts  to  one  of  three 
surveillance  categories — 

(A)  Category  1  surveillance  consists  of 
review  and  evaluation  of  the 
contractor's  plan  for  production  and 
progress  toward  successful 
accomplishment  of  the  plan.  Contracts 
needing  category  1  surveillance  are 
normally — 
(7)  Criticality  designator  A;  and 
(2)  Complex;  or 

(J)  With  contractors  having  a  poor 
performance  history  in  general  or  on  the 
same  or  similar  items  or  services. 

(B)(7)  Category  2  surveillance  consists 
of  inquiries  to  or  meetings  with  the 
contractor  to — 

(0  Determine  whether  the  contractor 
will  perform  on  schedule; 

[ii]  Investigate  the  cause  and  duration 
of  any  anticipated  delay;  and 

[Hi]  Perform  periodic  follow-up  and 
expediting  of  supplies  or  services  not 
delivered  on  time. 

(2)  Contracts  needing  category  2 
surveillance  are  normally — 

[i]  Criticality  designator  A  contracts 
not  assigned  to  category  1;  or 

[ii]  Criticality  designator  B  contracts 
where  the  contractor  has  a  poor 
production  performance  historj-. 

(C)  Category  3  surveillance  includes 
inquiry  and  expediting  effort  30  days 
after  the  contractor  fails  to  deliver  or 
perform  within  the  schedule,  and 
periodically  thereafter.  Contracts  not 
otherwise  assigned  belong  in  category  3, 
i.e. — 

[1)  Criticality  designator  B  contracts 
not  assigned  to  category  2;  and 
[2]  Criticality  C  contracts, 
(ii)  Regardless  of  assigned  category,  if 
the  contract  administration  office  (CAO) 
sends  the  contracting  office  a  report  on 
an  actual  or  anticipated  delinquency, 
the  CAO  shall  provide  continuous 
information  on  the  problems  causing  the 
delinquency  and  the  corrective  actions 
being  taken.  Delinquency  includes  the 
contractor's  failure,  regardless  of 
reason,  to — 

(A)  Meet  the  contract  delivery  or 
performance  schedule;  or 

(B)  Maintain  performance  progress 
necessary  to  meet  the  contract  delivery 
or  performance  schedule. 

(b)  The  CAO  shall  assign  a 
surveillance  category  regardless  cf  the 
contract's  dollar  value. 


Federal  Registei 

242. 1 105  Assignment  of  critical 
designator. 

(1)  Contracting  officers  shall 
(i)  Assign  criticality  designa 

items  with  a  priority  01,  02,  03, 
emergency  supply  of  clothing) 
DoD  Directive  4410.6.  Uniform 
Movement  and  Issue  Priority  S 
and 

(ii)  Ordinarily  assign  critical 
designator  C  to  unilateral  pure 
orders. 

(2)  Only  the  contracting  offic 
change  the  assigned  designato 

242. 1 1 06  Reporting  requiremen 

(a)  See  also — 

(i)  DoDI  7000.10,  Contract  C( 
Performance,  Funds  Status  anc 
Schedule  Status  Reports;  and 

(ii)  For  cost/schedule  contro 
requirements  on  major  systemi 
acquisitions,  234.005-70. 

(b)(i)  Within  4  working  days 
receipt  of  the  contractor's  repo 
contract  administration  office  I 
shall  provide  the  report  and  an 
required  comments  to  the  cont 
officer  and,  unless  otherivise  s; 
in  the  contract,  the  inventory  c 
manager. 

(ii)  Lf  the  contractor's  report 
that  the  contract  is  on  scheduli 
CAO  agrees,  the  CAO  does  no 
add  further  comments.  In  all  ol 
the  CAO  shall  add  comments  ( 
recommend  a  course  of  action. 

(c)(i)  CAOa  may  report  usinj 

(A)  DD  Form  375-2.  Delay  in 
(Flash  Notice); 

(B)  DD  Form  375.  Production 
Report; 

(C)  MILSCAP  Revised  Deliv« 
Forecast  (RDF)  system:  or 

(D)  Message,  letters,  or  facsi 
(ii)  The  contracting  office  shi 

acknowledge  receipt  of  the  CA 

242. 1 107  Contract  clause. 

(b)  When  using  the  clause  at 
52.242-2,  include  the  following 
instructions  in  the  contract  sch 

(i)  Frequency  and  timing  of  r 
(normally  5  working  days  after 
reporting  period); 

(ii)  Contract  line  items,  exhil 
exhibit  line  items  requiring  rep 

(iii)  Offices  (with  addressees 
where  reports  should  be  sent  (< 
include  the  contracting  office  a 
contract  administration  office); 

(iv)  The  following  requiremei 
report  content — 

(A)  The  problem,  actual  or  p< 
and  its  cause; 

(B)  Items  and  quantities  afTei 

(C)  When  the  delinquency  st 
will  start; 

(D)  Actions  taken  to  overcon 
delinquency; 
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Subpart  242.11— Production 
Surveillance  and  Reporting 

242. 11 04    Surveillance  requirements. 

(a)(i)  During  its  initial  review  of  the 
contract,  the  contract  administration 
office  (CAO)  determines  the  extent  of 
production  surveillance  to  be  performed 
by  assigning  contracts  to  one  of  three 
surveillance  categories — 

(A)  Category  1  surveillance  consists  of 
review  and  evaluation  of  the 
contractor's  plan  for  production  and 
progress  toward  successful 
accomplishment  of  the  plan.  Contracts 
needing  category  1  surveillance  are 
normally — 
(7)  Criticality  designator  A;  and 
[2]  Complex;  or 

[3]  With  contractors  having  a  poor 
performance  history  in  general  or  on  the 
same  or  similar  items  or  services. 

(B)(;)  Category  2  surveillance  consists 
of  inquiries  to  or  meetings  with  the 
contractor  to — 

(0  Determine  whether  the  contractor 
will  perform  on  schedule; 

[ifj  Investigate  the  cause  and  duration 
of  any  anticipated  delay;  and 

[iii]  Perform  periodic  follow-up  and 
expediting  of  supplies  or  services  not 
delivered  on  time. 

[2)  Contracts  needing  category  2 
surveillance  are  normally — 

[j]  Criticality  designator  A  contracts 
not  assigned  to  category  1;  or 

[if]  Criticality  designator  B  contracts 
where  the  contractor  has  a  poor 
production  performance  history. 

(C)  Category  3  surveillance  includes 
inquiry  and  expediting  effort  30  days 
after  the  contractor  fails  to  deliver  or 
perform  within  the  schedule,  and 
periodically  thereafter.  Contracts  not 
otherwise  assigned  belong  in  category  3, 
i.e. — 

(1)  Criticality  designator  B  contracts 
not  assigned  to  category  2;  and 
[2]  Criticality  C  contracts, 
(ii)  Regardless  of  assigned  category,  if 
the  contract  administration  office  (CAO) 
sends  the  contracting  office  a  report  on 
an  actual  or  anticipated  delinquency, 
the  CAO  shall  provide  continuous 
information  on  the  problems  causing  the 
delinquency  and  the  corrective  actions 
being  taken.  Delinquency  includes  the 
contractor's  failure,  regardless  of 
reason,  to — 

(A)  Meet  the  contract  delivery  or 
performance  schedule;  or 

(B)  Maintain  performance  progress 
necessary  to  meet  the  contract  delivery 
or  performance  schedule. 

(b)  The  CAO  shall  assign  a 
surveillance  category  regardless  of  the 
contract's  dollar  value. 
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242. 1 105  Assignment  of  crtticaltty 
designator. 

(1)  Contracting  officers  shall — 

(i)  Assign  criticality  designator  A  to 
items  with  a  priority  01.  02,  03,  or  06  (if 
emergency  supply  of  clothing)  under 
DoD  Directive  4410.6.  Uniform  Materiel 
Movement  and  Issue  Priority  System; 
and 

(ii)  Ordinarily  assign  criticality 
designator  C  to  unilateral  purchase 
orders. 

(2)  Only  the  contracting  officer  shall 
change  the  assigned  designator. 

242. 1 1 06  Reporting  requirements. 

(a)  See  also — 

(i)  DoDI  7000.10.  Contract  Cost 
Performance,  Funds  Status  and  Cost/ 
Schedule  Status  Reports;  and 

(ii)  For  cost/schedule  control  system 
requirements  on  major  systems 
acquisitions,  234.005-70. 

(b)(i)  Within  4  working  days  after 
receipt  of  the  contractor's  report,  the 
contract  administration  office  (CAO) 
shall  provide  the  report  and  any 
required  comments  to  the  contracting 
officer  and,  unless  otherwise  specified 
in  the  contract,  the  inventory  control 
manager. 

(ii)  If  the  contractor's  report  indicates 
that  the  contract  is  on  schedule  and  the 
CAO  agrees,  the  CAO  does  not  need  to 
add  further  comments.  In  all  other  cases, 
the  CAO  shall  add  comments  and 
recommend  a  course  of  action. 

(c)(i)  CAOa  may  report  using — 

(A)  DD  Form  375-2.  Delay  in  Delivery 
(Flash  Notice); 

(B)  DD  Form  375.  Production  Progress 
Report; 

(C)  MILSCAP  Revised  Delivery 
Forecast  (RDF)  system;  or 

(D)  Message,  letters,  or  facsimile, 
(ii)  The  contracting  office  shall 

acknowledge  receipt  of  the  CAO  report. 

242. 1 107  Contract  clause. 

(b)  When  using  the  clause  at  FAR 
52.242-2,  include  the  following 
instructions  in  the  contract  schedule — 

(i)  Frequency  and  timing  of  reporting 
(normally  5  working  days  after  each 
reporting  period); 

(ii)  Contract  line  items,  exhibits,  or 
exhibit  line  items  requiring  reports; 

(iii)  Offices  (with  addressees/codes) 
where  reports  should  be  sent  (always 
include  the  contracting  office  and 
contract  administration  office);  and 

(iv)  The  following  requirements  for 
report  content — 

(A)  The  problem,  actual  or  potential, 
and  its  cause; 

(B)  Items  and  quantities  affected; 

(C)  When  the  delinquency  started  or 
will  start; 

(D)  Actions  taken  to  overcome  the 
delinquency; 


(E)  Estimated  recovery  date;  and/or 

(F)  Proposed  schedule  revision. 

242.1107-70    Additional  clauses. 

When  cost/schedule  status  reporting 
(C/SSR)  is  required  on  acquisitions  for 
other  than  major  systems  (i.e.,  the 
Contract  Data  Requirements  List 
includes  DI-F-6010A).  use  in 
solicitations  and  resulting  contracts  the 
clause  at  252.242-7005,  Cost/Schedule 
Status  Report.  Cost/schedule  status 
reporting  normally  is  not  imposed  on 
contracts  of  less  than  $10  million. 

Subpart  242.12— Novation  and 
Change-of-Nanrte  Agreementa 

242.1203    Processing  agreements. 

(b)(1)  For  contracts  awarded  by  the 
Military  Departments,  provide  notices  to 
the  following  addressees  instead  of 
individual  contracting  or  contract 
administration  offices — 


Army 

HQ.  U.S.  Army  Material  Com- 
mand.   ATTN:     AMOC!C-P, 

5001   BsantKwer  Avenue, 

Alexandria.     VA     22333- 

0001. 

Navy 

Office  of  tfie  Assistant  Secre- 

tary of  the  Navy  (ROA)  Pro- 

curement Poltcy.  Washing- 

ton. DC  20350-1000. 

Air  Force 

HO.  U.S.  Air  Force  Systems 
Command.    ATTN:    PKCP, 

Andrews  AFa  DC  20334- 

5000. 

National 

NatKX>al      Aeronautics     arxl 

Aeronautics  and 

Space   Admtnistraiion,   As- 

Space 

sistant     Adminstraior     ior 

Administraikxi. 

Procurement,    ATTN:    HP. 

WasNngton.  DC  20546. 

(2)(A)  Lists  for  notices  of  a  successor 
in  interest  should  include  the 
information  at  FAR  42.1204(c)(2). 

(B)  Lists  for  notices  of  a  name  change 
should  include  the  information  at  FAR 
42.1205(a)(3). 

(C)  On  notices  sent  to  the  addressees 
in  paragraph  (b)(1)  of  this  section, 
include  a  consolidated  list  for  all 
subordinate  contracting  offices  of  the 
addressee. 

(d)(i)  Before  making  any  substantial 
alterations  or  additions  to  the  novation 
agreement  format  at  FAR  42.1204(e), 
coordinate  with  those  addressees  in 
paragraph  (b)(1)  of  this  section  that  have 
contracts  with  the  contractor.  Resolve 
any  objections  before  executing  the 
agreement. 

(ii)  If  the  National  Aeronautics  and 
Space  Administration  (NASA)  wants  a 
separate  agreement  with  the  contractor, 
continue  to  process  the  agreement  only 
for  DoD. 

(e)  Also,  make  distribution  to— 

(i)  The  addressees  is  paragraph  (bKl) 
of  this  section — two  copies;  and 


(ii)  The  appropriate  Military  Traffic 
Management  Command  (MTMC)  area 
command  for  agreements  affecting 
contracts  and  basic  agreements  for 
storage  and  related  services  for  personal 
property  of  military  and  civilian 
personnel — two  copies — 


Commander 

Easterr>  Area 

Co.-nmander. 
Western  Area 

Military  Traffic 

Management 

Command. 

ATTN.  MTE-LO 

Bayonne.  NJ  07002 

Military  Traffic  Management 
Command. 

Oakland  Army  Base. 
ATTN:    MTW-LO.   Oakland, 
CA  94626. 

(f)(4]Additional  distribution 
instructions — 

(A)  Send  two  copies  to  the  address  in 
paragraph  (b)(1)  of  this  section.  The  fist 
of  contracts  may  be  confined  to  those 
issued  by  that  department 

(B)  Do  not  send  copies  to  NASA  or  the 
MTMC  commands  in  paragraph  (e)(ii). 
They  will  issue  their  own  modifications. 

Subpart  242.14— Traffic  and 
Transportation  Management 

242.1401  GeneraL 

(b)(12)  Chapter  39  of  the  Defense 
Traffic  Management  Regulation  (DTMR) 
(AR  55-355,  NAVSUPINST  4600.70.  AFM 
75-2,  MCO  P4600 14A,  DLAR  4500.3) 
contains  methods  for  tracing  and 
expediting  shipments. 

242.1402  Volume  movements  ivtttiln  the 
continefital  United  States. 

(a)(2)  In  reporting  planned  and  actual 
volume  movements — 

(A)  The  contracting  officer — 

[1]  Provides  production  schedules  and 
plaiuied  destinations  to  the  servicing 
transportation  office  as  soon  as  the 
information  is  available  to  permit  the 
transportation  office  to  determine  if 
volume  movements  will  occur.  If  a 
volume  movement  appears  likely,  the 
transportation  office  reports  a  planned 
volume  movement  imder  chapters  12 
and  13  of  the  DTMR. 

{2]  Sends  a  copy  of  the  voliune 
movement  report  to  the  contract 
administration  office. 

(B)  The  contract  administration  office 
submits  a  volume  movement  report 
when — 

(7)  Significant  changes  are  made  to 
the  movement  requirements;  or 

[2]  The  contracting  office  did  not 
submit  a  report. 

(C)  Include  the  destination  coimtry. 
foreign  forwarder,  and,  if  known,  port  of 
embarkation  on  volume  movement 
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reports  for  foreign  military  sale 
shipments. 

242. 1 403  Shipping  documents  covering 
f.o.b.  origin  chlpments. 

{a)(i)  Procedures  for  the  contractor  to 
obtain  Government  bills  of  lading  are  in 
the  clause  at  252.242-7003.  Application 
for  U.S.  Government  Shipping 
Documentation/Instructions. 

(ii)  The  term  commercial  bills  of 
lading  includes  the  use  of  any 
commercial  form  or  procedure. 
Appendix  J  of  the  DTMR  lists  carriers 
and  carrier  associations  that  provide 
transportation  within  the  continental 
United  States  under  commercial  forms 
and  procedures. 

242. 1404  Shipments  by  parcel  post  or 
other  classes  of  mall. 

242. 1 404-2    Contract  clauses. 

When  using  FAR  52.213-1.  Fast 
Payment  Procedures,  do  not  use  FAR 
clauses  52.242-10.  F.o.b.  Origin — 
Government  Bills  of  Lading  or  Prepaid 
Postage,  or  52.242-11.  F.o.b.  Origin- 
Government  Bills  of  Lading  or  Indicia 
Mail. 

242. 1 404-2-70    Addttional  Clauses. 

(a)  Use  the  clause  at  252.242-7002, 
Submission  of  Commercial  Freight  Bills 
for  Audit,  when  the  Government  will 
reimburse  contractor  transportation 
costs  under  a  cost  reimbursement 
contract. 

(b)  Use  the  clause  at  252.242-7003. 
Application  for  U.S.  Government 
Shipping  Documentation/Instructions, 
when  using  the  clause  at  FAR  52.242-10, 
F.o.b.  Origin — Government  Bills  of 
Lading  or  Prepaid  Postage,  or  FAR 
52.242-11.  F.o.b.  Origin — Government 
Bills  of  Lading  or  Indicia  Mail. 

242. 1 405  Discrepancies  incident  to 
shipment  of  supplies. 

(a)  See  also  chapter  41  of  the  Defense 
Traffic  Management  Regulation  (DTMR) 
for  discrepancy  procedures. 

242.1470    Demurrage  and  detention 
Oiarges. 

(a)  Procedures  for  payment  or 
collection  of  demurrage  or  detention 
charges  are  contained  in  chapter  38  of 
the  DTMR. 
V      (b)  Carrier  demurrage  rules  usually 
allow  for  a  "free  time"  for  loading  or 
unloading  cars  or  for  any  other  purpose, 
and  impose  charges  for  cars  held 
beyond  this  period.  If  a  contractor 
detains  railroad  cars  beyond  the  "free 
time."  the  contractor  has  to  pay  the 
carrier's  published  tariff  charges  for 
demurrage. 

(c)  Detention  results  when  a  shipper 
or  consignee  holds  motor  carrier 


equipment  beyond  a  reasonable  period 
for  loading,  unloading,  forwarding 
directions,  or  any  other  reason. 
Detention  rules  and  charges  are  not 
uniform;  they  are  published  in  individual 
carrier  or  agency  tenders. 

Subpart  242.70— Monitoring 
Contractor  Costs 

242.7000  Scope. 

This  subpart  provides  guidelines  for — 

(a)  Monitoring  the  policies, 
procedures,  and  practices  used  by 
contractors  to  control  direct  and  indirect 
costs  related  to  Government  business: 
and 

(b)  Eliminating  duplication  in 
Government  monitoring  of  contractors' 
costs. 

242.7001  Policy. 

Effective  management  of  contract 
costs  is  essential  to  the  efficient  and 
economical  performance  of  Government 
contracts.  Contractors  are  responsible 
for  managing  and  controlling  their  direct 
and  indirect  costs;  however,  DoD  must 
systematically  monitor  the  management 
of  contractors'  costs  to  ensure  these 
responsibilities  are  met. 

242.7002  Responsibilities. 

242.7002-1     DepartmenU  and  agencies. 

(a)  Departments  and  agencies  should 
conduct  a  formal  program  of 
Government  monitoring  of  contractor 
policies,  procedures,  and  practices  for 
controlling  costs  (cost  ifionitoring)  at — 

(1)  All  major  contractor  locations 
when — 

(i)  Sales  to  the  Government  during  the 
contractor's  next  fiscal  year  are 
expected  to  exceed  $100  million  on  other 
than  firm  fixed-price  and  fixed-price 
with  escalation  contracts; 

(ii)  The  contract  administration  office 
determines  the  cost  benefits  to  be 
derived  from  monitoring  the  individual 
contractors  with  less  than  $100  million 
in  other  than  firm  fixed-price  and  fixed- 
price  with  escalation  contracts  would  be 
warranted;  or 

(iii)  The  Government's  share  of 
indirect  costs  for  these  sales  is  at  least 
50  percent  of  the  total  indirect  costs. 

(2)  Other  critical  locations  with 
significant  Government  business  where 
specifically  directed  by  the  head  of  the 
contracting  activity. 

(b)  Departments  and  agencies  are 
responsible  for  designating  the  cost 
monitoring  sites  and  discontinuing  them 
when  the  criteria  are  no  longer  met. 

242.7002-2    Contract  administration 
offices. 

(a)  Contract  administration  offices 
(CAOs)  which  are  designated  as  cost 


monitoring  sites  are  responsible  for 
assigning  a  cost  monitoring  specialist 
(CMS)  to  conduct  the  program.  The  CMS 
may  be  the  administrative  contracting 
officer  or  any  other  CAO  employee 
whose  normal  function  relates  to 
evaluation  of  ccmtractor  performance. 

(b)  The  administrative  contracting 
officer  is  responsible  for — 

(1)  Forwarding  cost  monitoring  review 
reports  to  the  contractor; 

(2)  Considering  review  results  in 
contract  negotiations; 

(3)  Ensuring  the  contractor 
implements  corrective  action 
recommended  in  the  cost  monitoring 
review  reports;  and 

(4)  Resolving  disputes  with  the 
contractor  regarding  cost  monitoring 
review  findings,  conclusions,  or 
recommendations. 

(c)  The  cost  monitoring  coordinator  is 
responsible  for  managing  the  cost 
monitoring  effort  within  the  CAO  and 
coordinating  planned  effort  with  the 
contract  auditor.  This  includes — 

(1)  Preparing  and  maintaining  an 
annual  written  cost  monitoring  plan  for 
reviewing  contractor  operations  (see 
242.7003); 

(2)  Maintaining  an  inventory  of  CAO. 
Defense  Contract  Audit  Agency,  and 
other  Government  reports  on  significant 
issues  relating  to  monitoring  cosis; 

(3)  Performing  in-depth  functional 
reviews  of  contractor  activities, 
including  assisting  Government 
personnel  in  obtaining  access  to 
pertinent  contractor  policies, 
procedures,  and  related  data: 

(4)  Advising  the  administrative 
contracting  officer  (ACO)  and  CAO 
management  of  corrective  action 
recommended  to  improve  inefficient  or 
uneconomical  contractor  conditions, 
policies,  or  practices,  including 
preparing,  for  the  ACO's  consideration 
when  appropriate,  a  Notice  of  Intent  to 
Disallow  or  Not  Recognize  Costs; 

(5)  Continuously  tracking  the  status  of 
recommendations  made  to  the 
contractor  concerning  cost  performance 
stemming  from  all  Government  reports: 

(6)  Keeping  the  contracting  officer, 
program  manager,  contract  auditor,  and 
other  responsible  officials  informed  of 
issues  affecting  economical  contract 
performance:  and 

(7)  Maintaining  current  organizational 
charts  of  the  operations  identifiable  to 
the  contractor's  functional  centers  of  its 
cost  control  functions. 

242.7002-3    Audit  and  other  organizations. 

(a)  The  contract  auditor  is  responsible 
for  assisting  the  CMS  by  performing  the 
portion  of  cost  monitoring  reviews  and 
related  analyses  which  requires  access 
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to  the  contractor's  financial ) 
accounting  records  supportir 
cost  or  pricing  data.  (This  do 
preclude  the  program  manag 
contracting  officer,  ACO,  cot 
monitoring  coordinator,  or  ot 
representatives  from  reviewi 
contractor  records  and  data  i 
to  the  performance  of  their  d 
(b)  Audit  organizations,  pr 
offices,  contracting  activities 
other  organizations  within  D 
responsibility  for  reviewing  { 
operations  for  the  purpose  of 
contractor  policies,  procedur 
practices  to  control  costs,  shi 
to  the  cost  monitoring  coordi 

(1)  An  annual  schedule  of  \ 
and  tentative  visits,  oversigh 
and  audits  to  be  performed  a 
monitoring  locations  (see  242 

(2)  Revisions  to  scheduled 
audit  plans,  within  30  days  o 

242.7003    Annual  cost  monitor 

242.7003-1    Description. 
The  annual  cost  monitorinj 

(a)  Is  a  schedule  for  review 
contractor  activities  that  hav 
greatest  potential  for  chargin 
Government  contracts  with  s 
amounts  of  unacceptable  cos 

(b)  Should  stress  the  perfoi 
in-depth  functional  reviews  t 
deficiencies  in  policies,  pract 
procedures. 

242.7003-2    Selecting  the  activ 

(a)  The  cost  monitoring  spe 
(CMS),  assisted  by  the  contrf 
ultimately  selects  the  activiti* 
plan.  To  ensure  that  all  Gove 
interests  are  considered  in  th 
the  CMS  should  invite  contra 
administration  office  (CAO). 
Contract  Audit  Agency  (DCA 
other  interested  Government 
representatives  to  a  meeting 
beginning  of  each  Governmei 
year  to  identify  areas  to  be  re 
during  the  coming  year. 

(b)  The  selection  team  shot 
consider  the  following  data  ii 
selection  process — 

(1)  Contractor  forecasts  for 
year  supporting  direct  and  in 
by  functional  centers  of  its  cc 
system  and  the  results  of  the 
survey  performed  of  such  sys 
(DCAA  responsibility): 

(2)  Organizational  charts  fc 
contractor's  entire  operation 
responsibiUty): 

(3)  Outline  of  the  contracto 
accounting  system  showing  tl 
costs  by  function  (DCAA  rcsi 

(4)  Determination  of  Cover 
participation  in  the  dollars  at 
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monitoring  sites  are  responsible  for 
assigning  a  cost  monitoring  specialist 
(CMS)  to  conduct  the  program.  The  CMS 
may  be  the  administrative  contracting 
officer  or  any  other  CAO  employee 
whose  normal  function  relates  to 
evaluation  of  ccmtractor  performance. 

(b)  The  administrative  contracting 
officer  is  responsible  for — 

(1)  Forwarding  cost  monitoring  review 
reports  to  the  contractor: 

(2)  Considering  review  results  in 
contract  negotiations; 

(3)  Ensuring  the  contractor 
implements  corrective  action 
recommended  in  the  cost  monitoring 
review  reports;  and 

(4)  Resolving  disputes  with  the 
contractor  regarding  cost  monitoring 
review  findings,  conclusions,  or 
recommendations. 

(c)  The  cost  monitoring  coordinator  is 
responsible  for  managing  the  cost 
monitoring  effort  within  the  CAO  and 
coordinating  planned  effort  with  the 
contract  auditor.  This  includes — 

(1)  Preparing  and  maintaining  an 
annual  written  cost  monitoring  plan  for 
reviewing  contractor  operations  (see 
242.7003); 

(2)  Maintaining  an  inventory  of  CAO, 
Defense  Contract  Audit  Agency,  and 
other  Government  reports  on  significant 
issues  relating  to  monitoring  costs; 

(3)  Performing  in-depth  functional 
reviews  of  contractor  activities, 
including  assisting  Government 
personnel  in  obtaining  access  to 
pertinent  contractor  policies, 
procedures,  and  related  data: 

(4)  Advising  the  administrative 
contracting  officer  (AGO)  and  CAO 
management  of  corrective  action 
recommended  to  improve  inefficient  or 
uneconomical  contractor  conditions, 
policies,  or  practices,  including 
preparing,  for  the  ACO's  consideration 
when  appropriate,  a  Notice  of  Intent  to 
Disallow  or  Not  Recognize  Costs; 

(5)  Continuously  tracking  the  status  of 
recommendations  made  to  the 
contractor  concerning  cost  performance 
stemming  from  all  Government  reports; 

(6)  Keeping  the  contracting  officer, 
program  manager,  contract  auditor,  and 
other  responsible  officials  informed  of 
issues  affecting  economical  contract 
performance:  and 

(7)  Maintaining  current  organizational 
charts  of  the  operations  identifiable  to 
the  contractor's  functional  centers  of  its 
cost  control  functions. 

242.7002-3    Audit  and  other  organizations. 

(a)  The  contract  auditor  is  responsible 
for  assisting  the  CMS  by  performing  the 
portion  of  cost  monitoring  reviews  and 
related  analyses  which  requires  access 


to  the  contractor's  financial  and 
accounting  records  supporting  proposed 
cost  or  pricing  data.  (This  does  not 
preclude  the  program  manager, 
contracting  officer,  ACO,  cost 
monitoring  coordinator,  or  other 
representatives  from  reviewing 
contractor  records  and  data  necessary 
to  the  performance  of  their  duties.) 
(b)  Audit  organizations,  program 
offices,  contracting  activities,  and  any 
other  organizations  within  DoD  with 
responsibility  for  reviewing  contractor 
operations  for  the  purpose  of  monitoring 
contractor  policies,  procedures,  and 
practices  to  control  costs,  shall  submit 
to  the  cost  monitoring  coordinator — 

(1)  An  annual  schedule  of  planned 
and  tentative  visits,  oversight  reviews, 
and  audits  to  be  performed  at  cost 
monitoring  locations  (see  242.7003);  and 

(2)  Revisions  to  scheduled  visits  or 
audit  plans,  within  30  days  of  issuance. 

242.7003    Annual  cost  monitoring  plan. 

242.7003-1     Description. 

The  annual  cost  monitoring  plan — 

(a)  Is  a  schedule  for  reviewing 
contractor  activities  that  have  the 
greatest  potential  for  charging 
Government  contracts  with  significant 
amounts  of  unacceptable  costs;  and 

(b)  Should  stress  the  performance  of 
in-depth  functional  reviews  to  detect 
deficiencies  in  policies,  practices,  and 
procedures. 

242.7003-2    Selecting  the  activities. 

(a)  The  cost  monitoring  specialist 
(CMS),  assisted  by  the  contract  auditor, 
ultimately  selects  the  activities  for  the 
plan.  To  ensure  that  all  Government 
interests  are  considered  in  the  selection, 
the  CMS  should  invite  contract 
administration  office  (CAO),  Defense 
Contract  Audit  Agency  (DCAA),  and 
other  interested  Government 
representatives  to  a  meeting  before  the 
beginning  of  each  Government  fiscal 
year  to  identify  areas  to  be  reviewed 
during  the  coming  year. 

(b)  The  selection  team  should 
consider  the  following  data  in  the 
selection  process — 

(1)  Contractor  forecasts  for  the  coming 
year  supporting  direct  and  indirect  costs 
by  functional  centers  of  its  cost  control 
system  and  the  results  of  the  latest 
survey  performed  of  such  systems 
(DCAA  responsibility); 

(2)  Organizational  charts  for  the 
contractor's  entire  operation  (CAO 
responsibility): 

(3)  Outline  of  the  contractor's 
accounting  system  showing  the  flow  of 
costs  by  function  (DCAA  responsibility); 

(4)  Determination  of  Government 
participation  in  the  dollars  attributable 


to  the  operations  and  cost  accounts 
under  consideration  (DCAA 
responsibility); 

(5)  List  of  recent  reviews  and  audits 
performed  by  CAO.  DCAA.  and  other 
Government  representatives  that  would 
affect  the  selection;  Hst  should  show 
outstanding  weakness  and  deficiencies 
in  the  contractor's  operations  (CAO 
responsibility); 

(6)  Evidence  of  under  and  over 
staffing  (CAO-DCAA  responsibility); 

(7)  Significant  departures  from 
established  contractor  productivity 
standards  (CAO  responsibility): 

(8)  Major  financial  variances  from 
forecasts  in  prior  years  (DCAA 
responsibility); 

(9)  Evidences  of  idle  or  under-used 
capacity  (CAO-DCAA  responsibility); 
and 

(10)  Any  visits  or  audit  plans 
scheduled  by  other  Government 
organizations  and  identified  to  the  CMC 
(CAO  responsibility). 

242.7003-3    Tailoring  the  plan. 

The  cost  monitoring  specialist  should 
tailor  the  plan  to  review  contractor 
activity,  considering — 

(a)  The  extent  of  competition  in 
awarded  contracts; 

(b)  The  contractor's  operating 
methods: 

(c)  The  nature  of  the  work; 

(d)  Acquisition  cycle  stage: 

(e)  Business  and  industry  practices; 

(f)  Types  of  contracts  involved: 

(g)  Degree  of  technical  and  financial 
risk; 

(h)  Ratio  of  Government/commercial 
work;  and 

(i)  Extent  that  performance 
efficiencies  have  been  previously 
demonstrated. 

242.7003-4    Contents  of  the  plan. 

(a)  The  plan  should — 

(1)  Provide  coverage  for  each 
significant  activity  of  the  contractor 
over  a  period  of  two  to  three  years; 

(2)  Be  updated  to  reflect  changed 
conditions  as  the  year  progresses;  and 

(3)  Be  consistent  with  any  schedule 
and  resource  Hmitations  of  participating 
organizations. 

(b)  The  plan  must  identify  the 
organizations  having  the  primary 
responsibility  for  performing  the 
reviews — 

(1)  The  contract  administration  office 
(CAO)  reviews,  and  signs  reports  on.  the 
technical  aspects  of  contractor  activities 
requiring  minimal  or  no  access  to 
contractor  financial  and  accounting 
records; 

(2)  DCAA  reviews,  and  signs  reports 
on,  the  financial  and  accounting  aspects 
of  contractor  operations  requiring 


minimal  or  no  technical  consideration; 
and 

(3)  The  cost  monitoring  specialist  and 
DCAA  jointly  review,  and  jointly  sign 
reports  on,  activities  requiring 
significant  CAO  and  DCAA  expertise. 

(c)  The  plan  should  include  reviews 
required  by  the  contracting  officer  and 
DFARS.  Reviews  will  be  performed  by 
the  assigned  organization  in  paragraph 
(b)  of  this  subsection,  except  when 
DFARS  makes  a  specific  organizational 
assignment.  For  example.  Subpart  244.3 
makes  the  CAO  responsible  for  leading 
contractor  purchasing  system  reviews 
and  215.811  makes  the  DCAA  auditor 
responsible  for  leading  estimating 
system  reviews. 

242.7003-S    Plan  approval 

The  heads  of  the  local  contract 
administration  and  Defense  Contract 
Audit  Agency  offices  approve  the 
annual  cost  monitoring  plan. 

242.7004    Reviews. 

(a)  Perform  reviews  as  scheduled  in 
accordance  with  the  plan. 

(b)  Hold  interim  meetings  with  the 
contractor  as  necessary  to  clarify 
information.  Hold  an  exit  conference  at 
the  conclusion  of  reviews. 

(c)  Prepare  reports  at  the  conclusion 
of  reviews.  Reports  on  joint  reviews 
shall  represent  the  mutually  agreed  upon 
findings,  conclusion,  and 
recommendations  of  the  Defense 
Contract  Audit  Agency  auditor  and  the 
contract  administration  office.  Forward 
all  reports  through  the  administrative 
contracting  officer  to  the  contractor. 

Subpart  242.71— Voluntary  Refunds 
242.7100    General 

(a)  A  voluntary  refund  is  a  payment  or 
credit  (adjustment  under  one  or  more 
contracts  or  subcontracts)  to  the 
Government  from  a  contractor  or 
subcontractor  which  is  not  required  by 
any  contractual  or  other  legal  obligation. 

(b)  A  voluntary  refund  may  be 
solicited  (requested  by  the  Government) 
or  unsolicited. 

(1)  Generally,  request  voluntary 
refunds  only  after  determining  that  no 
contractual  remedy  is  readily  available 
to  recover  the  amount  sought. 

(2)  Acceptance  of  unsolicited  refunds 
does  not  prejudice  remedies  otherwise 
available  to  the  Government. 

(c)  Before  soliciting  a  voluntary  refund 
or  accepting  an  unsolicited  one,  the 
contracting  officer  should  have  legal 
counsel  review  the  contract  and  related 
data  to — 

(1)  Confirm  that  there  are  no  readily 
available  contractual  remedies;  and 
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(2J  Advise  whether  the  proposed 
action  would  jeopardize  or  impair  the 
Government's  rights. 

242.7101    SolicitMl  refund*. 

(a)  Request  voluntary  refunds  only 
when — 

(1)  The  contracting  officer  concludes 
that  the  contractor  overcharged  under  a 
contract,  or  inadequately  compensated 
the  Government  for  the  use  of 
Government-owned  property,  or 
inadequately  compensated  the 
Government  in  the  disposition  of 
contractor  inventory;  and 

(2)  Retention  of  the  amount  in 
question  by  the  contractor  or 
subcontractor  would  be  contrary  to  good 
conscience  and  equity. 

(b)  Do  not  solicit  voluntary  refunds 
without  approval  of  the  head  of  the 
contracting  activity,  or  as  provided  in 
department/agency  regulations. 

(c)  Voluntary  refunds  may  be 
requested  during  or  after  contract 
performance. 

242.7102    Disposition  of  votuntary  refunds. 

A  contract  modification,  rather  than  a 
check,  is  the  preferred  means  of 
effecting  a  solicited  or  unsolicited 
refund  transacted  before  final  payment. 

(a)  For  modifications,  adjust  the  price 
for  the  refund  and  credit  the  refund  to 
the  applicable  appropriation  cited  in  the 
contract. 

(b)  For  checks — 

(1)  Advise  the  contractor  to — 

(i)  Make  the  check  payable  to  the 
agency  which  awarded  the  contract; 

(ii)  Forward  the  check  to  the 
contracting  officer  or  when  the  contract 
is  assigned  to  another  office  for 
administration,  to  that  office;  and 

(iii)  Include  a  letter  with  the  check— 

(A)  Identifying  it  as  a  voluntary 
refund; 

(B)  Giving  the  contract  number 
involved;  and 

(C)  Where  possible,  giving  the 
appropriation  and  account  number  to  be 
credited. 

(2)  Forward  the  check  to  the  office 
responsible  for  control  of  funds. 

Subpart  242.72— Contractor  Materia) 
Management  and  Accounting  System 

242.7200  Scope  of  sul>part 

Tnis  subpart  provides  policies, 
procedures,  and  standards  for  use  in  the 
evaluation  of  a  contractor's  material 
management  and  accounting  system 
(MMAS). 

242.7201  Definitions. 

Material  management  and  accounting 
system  and  valid  time-phased 
requirenents  are  defined  in  the  clause 


at  252.242-7004.  Material  Management 
and  Accounting  System. 

242.7202    Poiicy. 

DoD  policy  is  for  all  contractors  to 
have  an  MMAS  that— 

(a)  Reasonably  forecasts  material 
requirements; 

(b)  Ensures  the  costs  of  purchased  and 
fabricated  material  charged  or  allocated 
to  a  contract  are  based  on  valid  time- 
phased  requirements; 

(c)  Maintains  a  consistent,  equitable, 
and  unbiased  logic  for  costing  of 
material  transactions;  and 

(d)  Conforms  to  the  standards  at 
252.242-7004{f).  except  when  all  of  the 
contracts  and  subcontracts  are — 

(1)  Awarded  under  the  set-aside 
procedures  of  FAR  part  19; 

(2)  Greater  than  the  small  purchase 
threshold  set  forth  in  FAR  part  13;  and 

(3)  Cost  reimbursement  or  fixed-price 
contracts  with  progress  or  other  contract 
financing  provisions. 

242.7203  MMAS  disclosure, 
demonstration,  and  maintenance 
requirements. 

A  large  business  contractor  is  subject 
to  MMAS  disclosure,  demonstration, 
and  maintenance  if  in  its  preceding 
fiscal  year  the  contractor  received  DoD 
prime  contracts  or  subcontracts 
(including  modifications)  totaling — 

(a)  $50  million  or  more;  or 

(b)  $10  million  or  more  (but  less  than 
$50  million);  and 

(c)  The  contracting  officer  determines 
it  to  be  in  the  best  interests  of  the 
Government  (e.g.,  significant  MMAS 
problems  are  believed  to  exist). 

242.7204  Responsibilities. 

(a)  The  contracting  officer  shall — 

(1)  Through  use  of  the  clause  at 
252.242-7004,  Material  Management  and 
Accounting  System,  apply  the 
disclosure,  demonstration,  and 
maintenance  requirements  to  large 
business  contractors  meeting  the  criteria 
in  242.7203; 

(2)  Consider  whether  to  apply  the 
disclosure,  demonstration,  and 
maintenance  requirements  to  other  large 
business  contractors  under  242.7203(b) 
after  concurrence  from,  or  at  the  request 
of,  the  administrative  contracting 
officer;  and 

(3)  Not  apply  the  disclosure, 
demonstration,  and  maintenance 
requirements  to  small  businesses, 
educational  institutions,  or  nonprofit 
organizations. 

(b)  For  contractors  subject  to  the 
disclosure,  demonstration,  and 
maintenance  requirements,  the 
administrative  contracting  officer  (AGO) 
determines  the  adequacy  of  the 


contractor's  MMAS  and  pursues 
correction  of  deficiencies, 
(c)  The  contract  auditor  shall — 

(1)  Assist  the  AGO  in  evaluating  the 
contractor's  MMAS; 

(2)  Assess  the  significance  of 
contractor  deficiencies  and  provide  the 
AGO  an  estimate  of  the  resulting 
adverse  material  impact  to  the 
Government;  and 

(3)  Assist  the  AGO  in  evaluating  the 
contractor's  correction  of  deficiencies. 

242.7205    Review  procedures. 

(a)  System  Evaluation.  Cognizant 
contract  administration  and  audit 
activities  shall  jointly  establish  and 
manage  programs  for  evaluating  the 
MMAS  systems  of  contractors  subject  to 
disclosure,  demonstration,  and 
maintenance  requirements  and  annually 
establish  a  schedule  of  contractors  to  be 
reviewed.  They  shall — 

(1)  Conduct  reviews  as  a  team  effort, 
(i)  The  administrative  contracting 

officer — 

(A)  Appoints  a  team  leader;  and 

(B)  Ensures  that  the  team  includes 
appropriate  functional  specialists  (i.e., 
industrial  specialists,  engineer,  property 
administrator,  auditor,  etc.). 

(ii)  The  team  leader — 

(A)  Advises  the  AGO  and  contractor 
of  findings  during  the  review  and  at  the 
exit  conference. 

(B)  Makes  every  effort  to  resolve 
differences  regarding  questions  of  fact 
during  the  review. 

(2)  Tailor  reviews  to  take  full 
advantage  of  the  day-to-day  work  done 
by  both  organizations. 

(3)  Prepare  a  review  report. 

(4)  Conduct  a  review  every  3  years. 
The  AGO,  with  advice  from  the  auditor, 
may  lengthen  or  shorten  the  3  year 
period  based  on  a  risk  assessment  of  the 
contractor's  past  experience  and  current 
vulnerability. 

(b)  Disposition  of  evaluation  team 
findings.  The  team  leader  shall 
document  the  evaluation  team  findings 
and  recommendations  in  a  report  to  the 
AGO.  If  there  are  significant  MMAS 
deficiencies,  the  report  must  provide  an 
estimate  of  the  adverse  impact  on  the 
Government  resulting  from  those 
deficiencies. 

(1)  Initial  notification  to  the 
contractor.  The  AGO  shall  inunediateiy 
provide  a  copy  of  the  report  to  the 
contractor  upon  receipt  from  the  team 
leader. 

(i)  The  AGO  shall  notify  the 
contractor  in  a  timely  manner  if  there 
are  no  deficiencies. 

(ii)  If  there  are  deficiencies,  the  AGO 
shall  request  the  contractor  to  provide  a 
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written  response  within  30  da; 
the  date  of  initial  notification. 

(iii)  If  the  contractor  agrees 
report,  the  contractor  has  60  d 
correct  any  identified  deficien 
submit  a  corrective  action  pla 
milestones  and  actions  to  eliir 
deficiencies. 

(iv)  If  the  contractor  disagre 
request  rationale  in  the  writte 
response. 

(2)  Evaluation  of  the  controt 
response.  Tlie  administrative 
contracting  officer,  in  consultf 
the  auditor,  evaluates  the  coni 
response  and  determines  whe 

(i)  The  MMAS  contains  defi 
which  need  correction; 

(ii)  The  deficiencies  are  sigr 
enough  to  result  in  the  reducti 
suspension  of  progress  payme 
payments  under  public  vouch* 

(iii)  Proposed  corrective  act 
contractor  submitted  them)  ar 
to  correct  the  deficiencies. 

(3)  Reduction  or  Suspension 
payments,  (i)  When  the  admin 
contracting  officer  (AGO)  dete 
that  there  is  a  significant  MMi 
deficiency,  the  AGO  shall  redt 
progress  payment  claims  by  ai 
appropriate  percentage  based 
affected  costs  (in  accordance 
32.503-6]  and/or  suspend  que; 
costs  on  public  vouchers  in  ac 
with  FAR  42.803).  The  reductic 
suspensions  shall  remain  in  ef 
the  AGO  determines  that — 

(A)  The  deficiencies  are  cor 

(B)  The  amount  of  the  impac 
immaterial. 

(ii)  The  maximum  payment 
adjustment  is  the  adverse  mat 
impact  to  the  Government  as  s 
in  the  team's  report.  The  AGO 
use  the  maximum  adjustment 
contractor  did  not  submit  a  co 
action  plan  with  its  response, 
is  unacceptable.  In  other  case! 
should  consider  the  quality  of 
contractor's  self-assessment, 
demonstration,  and  corrective 
plan  in  determining  the  approf 
percentage. 

(iii)  As  the  contractor  implei 
accepted  corrective  action  pla 
AGO  should  reinstate  a  portio 
withheld  amounts  commensur 
the  contractor's  progress  in  rm 
corrections.  However,  the  AC( 
fully  reinstate  withheld  amour 
the  contractor  corrects  the  def 
until  the  impact  of  the  deficien 
becomes  immaterial. 

(4)  Notification  of  administr 
contracting  officer  determinat. 
The  adminisb'ative  contracting 
(AGO)  shall  notify  the  contrac 


lesday.  July  31,  1991  /  Rules  and  Regulations 


iterial  Management 
stem. 


all  contractors  to 

t— 

>recasts  material 

Dsts  of  purchased  and 
charged  or  allocated 
sed  on  valid  time- 
Is; 

insistent,  equitable, 
for  costing  of 
is:  and 

be  standards  at 
ept  when  all  of  the 
m tracts  are — 
;r  the  set-aside 
part  19; 

he  small  purchase 
n  FAR  part  13;  and 
;ment  or  fixed-price 
■ess  or  other  contract 


:losur«, 
lalntenance 

:ontractor  is  subject 
!,  demonstration, 
in  its  preceding 
actor  received  DoD 
ubcontracts 
ions)  totaling — 
nore;  or 
nore  (but  less  than 

i  officer  determines 
iterests  of  the 
jnificant  MMAS 
id  to  exist). 

litles. 

i  officer  shall — 

the  clause  at 

al  Management  and 

apply  the 

ation,  and 

ments  to  large 

meeting  the  criteria 

ler  to  apply  the 
ation,  and 
ments  to  other  large 
under  242.7203(b) 
m,  or  at  the  request 
;  contracting 

isclosure, 
naintenance 
1  businesses, 
ms,  or  nonprofit 

subject  to  the 
ation,  and 
nents,  the 
icting  officer  (AGO) 
lacy  of  the 


contractor's  MMAS  and  pursues 
correction  of  deficiencies, 
(c)  The  contract  auditor  shall — 

(1)  Assist  the  AGO  in  evaluating  the 
contractor's  MMAS; 

(2)  Assess  the  significance  of 
contractor  deficiencies  and  provide  the 
AGO  an  estimate  of  the  resulting 
adverse  material  impact  to  the 
Government;  and 

(3)  Assist  the  AGO  in  evaluating  the 
contractor's  correction  of  deficiencies. 

242.7205    Review  procedures. 

(a)  System  Evaluation.  Gognizant 
contract  administration  and  audit 
activities  shall  jointly  establish  and 
manage  programs  for  evaluating  the 
MMAS  systems  of  contractors  subject  to 
disclosure,  demonstration,  and 
maintenance  requirements  and  annually 
establish  a  schedule  of  contractors  to  be 
reviewed.  They  shall — 

(1)  Gonduct  reviews  as  a  team  effort, 
(i)  The  administrative  contracting 

officer — 

(A)  Appoints  a  team  leaden  and 

(B)  Ensures  that  the  team  includes 
appropriate  functional  specialists  (i.e., 
industrial  specialists,  engineer,  property 
administrator,  auditor,  etc.). 

(ii)  The  team  leader — 

(A)  Advises  the  AGO  and  contractor 
of  findings  during  the  review  and  at  the 
exit  conference. 

(B)  Makes  every  effort  to  resolve 
differences  regarding  questions  of  fact 
during  the  review. 

(2)  Tailor  reviews  to  take  full 
advantage  of  the  day-to-day  work  done 
by  both  organizations. 

(3)  Prepare  a  review  report. 

(4)  Gonduct  a  review  every  3  years. 
The  AGO,  with  advice  from  the  auditor, 
may  lengthen  or  shorten  the  3  year 
period  based  on  a  risk  assessment  of  the 
contractor's  past  experience  and  current 
vulnerability. 

(b)  Disposition  of  evaluation  team 
findings.  The  team  leader  shall 
document  the  evaluation  team  findings 
and  recommendations  in  a  report  to  the 
AGO.  If  there  are  significant  MMAS 
deficiencies,  the  report  must  provide  an 
estimate  of  the  adverse  impact  on  the 
Government  resulting  from  those 
deficiencies. 

(1)  Initial  notification  to  the 
contractor.  The  AGO  shall  inunediateiy 
provide  a  copy  of  the  report  to  the 
contractor  upon  receipt  from  the  team 
leader. 

(i)  The  AGO  shall  notify  the 
contractor  in  a  timely  manner  if  there 
are  no  deficiencies. 

(ii)  If  there  are  deficiencies,  the  AGO 
shall  request  the  contractor  to  provide  a 
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written  response  within  30  days  from 
the  date  of  initial  notification. 

(iii)  If  the  contractor  agrees  with  the 
report,  the  contractor  has  60  days  to 
correct  any  identified  deficiencies  or 
submit  a  corrective  action  plan  showing 
milestones  and  actions  to  eliminate  the 
deficiencies. 

(iv)  If  the  contractor  disagrees, 
request  rationale  in  the  written 
response. 

(2)  Evaluation  of  the  contractor's 
response.  Tlie  administrative 
contracting  officer,  in  consultation  with 
the  auditor,  evaluates  the  contractor's 
response  and  determines  whether — 

(i)  The  MMAS  contains  deficiencies 
which  need  correction; 

(ii)  The  deficiencies  are  significant 
enough  to  result  in  the  reduction  or 
suspension  of  progress  payments  or  of 
payments  under  public  vouchers;  and 

(iii)  Proposed  corrective  actions  (if  the 
contractor  submitted  them)  are  adequate 
to  correct  the  deficiencies. 

(3)  Reduction  or  Suspension  of 
payments.  (I)  When  the  administrative 
contracting  officer  (AGO)  determines 
that  there  is  a  significant  MMAS 
deficiency,  the  AGO  shall  reduce 
progress  payment  claims  by  an 
appropriate  percentage  based  on 
affected  costs  (in  accordance  with  FAR 
32.503-6)  and/or  suspend  questionable 
costs  on  public  vouchers  in  accordance 
with  FAR  42.803).  The  reductions  or 
suspensions  shall  remain  in  effect  until 
the  AGO  determines  that — 

(A)  The  deficiencies  are  corrected;  or 

(B)  The  amount  of  the  impact  is 
immaterial. 

(ii)  The  maximum  payment 
adjustment  is  the  adverse  material 
impact  to  the  Government  as  specified 
in  the  team's  report.  The  AGO  should 
use  the  maximum  adjustment  when  the 
contractor  did  not  submit  a  corrective 
action  plan  with  its  response,  or  the  plan 
is  unacceptable.  In  other  cases,  the  AGO 
should  consider  the  quality  of  the 
contractor's  self-assessment, 
demonstration,  and  corrective  action 
plan  in  determining  the  appropriate 
percentage. 

(iii)  As  the  contractor  implements  its 
accepted  corrective  action  plan,  the 
AGO  should  reinstate  a  portion  of 
withheld  amounts  commensurate  with 
the  contractor's  progress  in  making 
corrections.  However,  the  AGO  shall  not 
fully  reinstate  withheld  amounts  until 
the  contractor  corrects  the  deficiency,  or 
until  the  impact  of  the  deficiency 
becomes  immaterial. 

(4)  Notification  of  administrative 
contracting  officer  determination,  (i) 
The  adminisb'ative  contracting  officer 
(AGO)  shall  notify  the  contractor  in 


writing  (copy  to  auditor  and  functional 
specialists)  of — 

(A)  Deficiencies  needing  correction; 

(B)  Acceptability  of  the  contractor's 
corrective  action  plan  (if  one  was 
submitted)  or  the  need  for  a  corrective 
action  plan;  and 

(C)  Any  decision  to  reduce  or  suspend 
progress  payments  or  public  vouchers 
because  of  significant  deficiencies. 

(ii)  The  Government  does  not  approve 
or  disapprove  the  contractor's  MMAS 
system.  AGO  notifications  should  avoid 
any  such  implications. 

(iii)  From  the  time  the  AGO 
determines  that  there  is  a  significant 
material  management  and  accounting 
system  deficiency  until  the  time  the 
deficiency  is  corrected,  all  field  pricing 
reports  for  that  contractor  shall  contain 
a  recommendation  relating  to  proposed 
cost  or  pricing  data  adjustments 
necessary  to  protect  the  Government's 
interests. 

(iv)  The  AGO  should  consider  the 
effect  of  significant  MMAS  deficiencies 
in  reviews  of  the  contractor's  estimating 
system  (215.811). 

(5)  Monitoring  contractor's  corrective 
action.  The  administrative  contracting 
officer  (AGO)  and  auditorshall  monitor 
the  contractor's  progress  in  correcting 
deficiencies.  If  the  contractor  fails  to 
make  adequate  progress,  the  AGO  shall 
take  further  action.  Actions  for 
consideration  may  include — 

(i)  Elevate  the  issue  to  higher  level 
management; 

(ii)  Further  reduce  or  suspend  progress 
payments; 

(iii)  Notify  the  contractor  of  the 
inadequacy  of  the  contractor's  cost 
estimating  system  and/or  cost 
accounting  system. 

(iv)  Take  appropriate  contractual 
action,  i.e.,  disallow  charges  as 
unreasonable;  and 

(v)  Issue  cautions  to  contracting 
activities  regarding  the  award  of  future 
contracts. 

242.7206    Contract  clause. 

Use  the  clause  at  252.242-7004, 
Material  Management  and  Accounting 
System,  in  all  solicitations  and  contracts 
which  exceed  the  small  purchase 
limitation  in  FAR  13.000  and — 

(a)  Are  not  awarded  under  the  set- 
aside  or  section  8(a)  procedures  of  FAR 
part  19;  and 

(b)  Are  either — 

(1)  Gost-reimbursement  contracts;  or 

(2)  Fixed-price  contracts  with  progress 
payments  or  other  Government 
financing. 


Subpart  242.73 — Contractor 
Insurance/Pension  Review 

242.7300    Scope  of  subparl 

This  subpart  provides  the 
requirements  for  conducting  a 
Gontractor  Insurance/Pension  Review 
(GIPR). 

24Z7301    General 

(a)  The  administrative  contracting 
officer  (AGO)  is  responsible  for 
determining  the  reasonableness  of 
insurance/pension  costs  in  Government 
contracts.  Insurance/pension  specialists 
assist  AGOs  in  making  these 
determinations  by  conducting  GIPRs.  A 
GIPR  is  an  in-depth  evaluation  of  a 
contractor's — 

(1)  Insurance  program; 

(2)  Pension  plan; 

(3)  Other  deferred  compensation 
plans;  and 

(4)  Related  policies,  procedures, 
practices,  and  costs. 

(b)  As  the  DoD  Executive  Agency,  the 
Defense  Logistics  Agency  performs 
GIPRs  at  all  contractor  locations 
meeting  criteria  in  242.7302. 

(c)  Insurance/pension  specialists  are 
located  at  the  Defense  Gontract 
Management  Districts  in  Los  Angeles 
and  Ghicago  and  at  the  Defense 
Gontract  Management  Area  Operations 
in  New  York. 

(d)  The  GIPR  should  be  the  only 
formal  review  of  a  contractor's 
insurance/pension  program  except  for 
periodic  tests  of  the  system  performed 
by  contract  administration  and  DGAA, 
or  any  special  reviews  initiated  by  the 
administrative  contracting  officer.  If  any 
organization  believes  that  additional 
reviews  of  the  contractor's  insurance/ 
pension  program  should  be  performed, 
that  request  should  be  conveyed  to  the 
AGO.  The  AGO  should  perform  the 
review  as  part  of  an  AGO-initiated 
special  review,  of  if  possible,  as  part  of 
the  GIPR  if  one  is  scheduled  to  be 
conducted  in  the  near  future. 

242.7302    Requirements. 

(a)  A  GIPR  shall  be  conducted  for 
each  contractor  whose  sales  to  the 
Government,  using  other  than  sealed  bid 
procedures,  are  expected  to  exceed  $10 
million  during  the  next  12  months.  Such 
sales  include  those  represented  by 
prime  contracts,  subcontracts  under 
Government  prime  contracts,  and 
modifications  to  either  (except  when  the 
negotiated  price  is  based  on  established 
ratalog  or  market  prices).  Reviews  of 
selected  insurance  and  pension 
elements  may  be  conducted  for 
contractors  not  meeting  these  criteria  if 
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significant  problems  have  been 
identified. 

(b)  A  CIPR  shall  be  conducted  at  least 
every  two  years  for  contractors  who 
continue  to  meet  the  requirements.  A 
more  or  less  frequent  cycle  may  be 
appropriate  under  certain 
circumstances,  e.g.,  prior  to  a  major 
contract  award,  in  conjunction  with  in- 
depth  overhead  review,  or  subsequent  to 
mergers  or  divestitures. 

(c)  Special  reviews  may  be  performed 
in  the  intervening  period — 

(1)  To  follow-up  contractor 
implementation  of  recommendations 
and  verify  Government  recovery  of 
credits:  or 

(2)  When  information  reveals  a 
deficiency  or  major  change  in  the 
contractor's  insurance/pension  program. 

242.7303    Responsibilities. 

(a)  The  administrative  contiacting 
officer  is  responsible  for — 

(1)  Determining  the  need  for  a  CIPR  or 
special  review  under  242.7302; 

(2)  Requesting  and  scheduling  the 
reviews  with  the  appropriate  Defense 
Logistics  Agency  activity; 

(3)  Notifying  the  contractor  of  the 
proposed  date  and  purpose  of  the 
review,  and  obtaining  any  preliminary 
data  needed  by  the  insurance/pension 
specialist; 

(4)  Reviewing  the  CIPR  report, 
advising  the  contractor  of  the  results, 
and  telling  the  contractor  to  submit  any 
significant  changes  in  insurance/ 
pension  plans  for  review  and 
acceptance  prior  to  making  the  change; 

(5)  Providing  other  interested 
contracting  officers  copies  of  documents 
related  to  the  CIPR;  and 

(6)  Ensuring  adequate  follow-up  on  all 
CIPR  recommendations. 

(bj  The  insurance/pension  specialist' 
is  responsible  for — 

(1)  Preparing  and  maintaining  the 
schedule  of  CIPRs  to  be  performed 
during  the  next  12  months  and  providing 
the  Military  Departments  and  Defense 
Contract  Audit  Agency  a  copy  of  the 
schedule; 

(2)  Heading  the  team  that  conducts 
the  review; 

(3)  Maintaining  complete 
documentation  for  CIPR  reports; 

(4)  To  the  extent  possible,  resolving 
discrepancies  between  audit  reports  and 
CIPR  draft  reports  prior  to  releasing  the 
final  CIPR  report; 

(5)  Preparing  and  distributing  the  final 
CIPR  report; 

(61  Providing  the  final  audit  report  as 
an  attachment  to  the  CIPR  report; 

(7)  Preparing  a  draft  letter  for  the 
administrative  contracting  officer's  use 
in  notifying  the  contractor  of  CIPR 
results;  and 


(8)  When  requested,  advising 
administrative  contracting  officers  and 
other  Government  representatives 
concerning  contractor  insurance/ 
pension  matters. 

(c)  The  Defense  Contract  Audit 
Agency  auditor  is  responsible  for — 

(1)  Participating  as  a  member  of  the 
CIPR  team; 

(2)  Submitting  information  and  advice 
to  the  team  based  on  analysis  of  the 
contractors  books,  accounting  records, 
and  other  related  data;  and 

(3)  Issuing  an  audit  report  to  the 
insurance/pension  specialist  for 
incorporation  into  the  final  QPR  report. 

Subpart  242.74— Technical 
Representation  at  Contractor  Facilities 

242.7400    General. 

(a)  Contract  administration  offices 
(CAOs)  are  the  designated 
representatives  of  DoD  for  the 
administration  of  contracts  (see  FAR 
42.202  and  42.302).  DoD  activities  shall 
use  CAOs  to  perform  contract 
administration  service  functions  at  or 
near  contractor  facilities,  (see  242.203(a) 
(i)  and  (v). 

(b)  Program  managers  may  conclude 
that  they  need  technical  representation 
in  contractor  facilities  to  perform  non- 
contract  administration  service  (CAS) 
technical  duties  and  to  provide  liaison, 
guidance,  and  assistance  on  systems 
and  programs.  In  these  cases,  the 
program  manager  may  assign  technical 
representatives  under  the  procedures  in 
242.7401. 

(c)  Program  managers  should  carefully 
assess  the  number  of  technical 
representatives  required  to  perfurm  the 
non-CAS  technical  functions  so  as  to 
keep  the  total  assigned  in-plant  to  the 
minimum  necessary. 

(d)  A  technical  representative  is  a 
representative  of  a  DoD  program, 
project,  or  system  office  performing  non- 
CAS  technical  duties  at  or  near  a 
contractor  facility.  A  technical 
representative  is  not — 

(1)  A  representative  of  a  contract 
administration  or  contract  audit 
component;  or 

(2)  A  contracting  officer's 
representative  (COR)  (see  201.602). 

242.7401     Procedures. 

(a)  When  the  program,  project,  or 
system  manager  determines  that  a 
technical  representative  is  required,  the 
manager  shall  issue  a  letter  of  intent  to 
the  contract  administration  offlce 
commander  listing  the  assignment 
location,  starting  and  ending  assignment 
dates,  technical  duties  assigned, 
delegated  authority,  and  support 
required  from  the  contract 


administration  office.  Any  issues 
regarding  the  assigrunent  of  a  technical 
representative  should  be  resolved 
promptly.  However,  final  decision  on  the 
assignment  remains  with  the  program 
manager.  Issues  regarding  the 
assignment  of  technical  duties  which 
cannot  be  resolved  between  the  program 
office  and  the  defense  plant 
representative  office  will  be  escalated. 

(b)  The  program,  project,  or  system 
manager  shall  furnish  the  designated 
technical  representative  a  letter  of 
assignment  of  delegated  technical 
duties,  with  copies  to  the  contract 
administration  office,  the  contracting 
officer,  and  contractor,  at  least  30  days 
before  the  assignment  date  (or 
termination  date).  Any  changes  to  the 
requirements  of  the  assignment  letter 
will  be  made  by  a  new  letter  of  intent 
and  processed  in  accordance  with 
paragraph  (a)  of  this  section. 

(c)  The  contract  administration  office 
normally  provides  the  technical 
representative  with  office  space, 
equipment,  supplies,  and  part-time 
clerical  support.  The  program,  project,  or 
system  manager  provides  supervision, 
technical  direction,  administrative 
services  (e.g.,  pay,  travel,  maintenance 
of  personnel  records),  and.  when 
required,  full-time  clerical  support 

(d)  The  program  manager  or  designee 
and  the  contract  administration  office, 
at  the  local  level,  shall  negotiate  a 
memorandum  of  agreement  (MOA) 
delineating  their  functional 
administrative  interrelationships,  with 
annual  updates  as  necessary.  The 
agreements  may  be  included  in  an 
existing  MOA,  if  one  exists,  or  as  a 
separate  MOA. 

(e)  The  technical  representative  shall 
keep  the  contract  administration  office 
commander  fully  informed  of  matters 
discussed  with  the  contractor.  The 
contract  administration  office  shall  also 
keep  the  technical  representative  fully 
informed  of  contractor  discussions 
which  relate  to  technical  matters  within 
the  purview  of  the  technical 
representative's  assigned  duties. 

PART  243— CONTRACT 
MODIFICATIONS 

Subpart  243.1— General 

243.102    Policy. 
243.105    Availability  of  funds. 
243.107    Contract  clause. 
243.107-70    Identification  of  foreign  military 
sale  (FMS)  requirements. 

Subpart  243.2— Change  Orders 

243.204  Administration. 

243.205  ConUact  clauses. 

243.205-70    Engineering  change  proposals. 


243.205-71    Pricing  of  contract  mo 

Authority:  6  U.S.C.  301. 10  U.S.C 

DOD  Directive  5000.35.  FAR  subpa 

Subpart  243.1— General 

243.102    Policy. 

(b)(i)  See  subpart  217.74  for  1 
on  issuing  undefinitized  contra 
actions. 

(ii)  Modifications  of  letter  co 
are  subject  to  the  same  policie! 
procedures  as  modifications  of 
definitive  contracts. 

243.10S    Availability  of  funds. 

(a)  10  U.S.C.  2405  prohibits 
adjustments  in  price  under  a 
shipbuilding  contract  entered  ii 
December  7, 1983.  for  a  claim,  i 
for  equitable  adjustment,  or  de 
payment  under  the  contract,  ar 
of  events  occurring  more  than  1 
before  submission  of  the  claim, 
or  demand.  , , 

243.107    Coittraet  Clause. 

For  DoD.  the  specifically  out 
representative  (SAR)  referred  t 
clause  at  FAR  52^3-7.  Notific 
Changes,  is  a  contracting  offici 
representative  as  defined  in  20 
as  discussed  in  subpart  201.6. 

243.107-70    ktentlflcation  of  fori 
milttsry  sale  (FMS)  requtrements. 

Identify  contract  modificatio 
add  FMS  requirements  by  cleai 
marking  "FMS  Requirement"  o: 
front.  Within  the  modification, 
VMS  case  identifier  code  by  lin 
item  number,  e.g.,  FMS  Case  Id 
GY-D-DCA. 

Subpart  243.2— Change  Order 

243.204  AdmlnisUatloa 

(b)  Definitization.  The  admir 
contracting  o^icer  (ACO)  must 
change  orders  issued  by  the  co 
officer  to  ensure  compatibility 
status  of  performance.  If  the  co 
has  progressed  beyond  the  effe 
point  specified  in  the  change  oi 
ACO  must  determine  the  earlie 
practical  point  at  which  the  ch< 
order  could  be  made  effective  < 
advise  the  contracting  officer. ' 
contracting  officer  must  issue  a 
change  order  to  correct,  revise, 
supersede  the  first  change  orde 
definitize  by  supplemental  agrc 
citing  both  change  orders. 

243.205  Contract  clauaes. 

243.20S-70    Engineering  ctiange 
proposals. 

Engineering  changes  can  orig 
with  either  the  contractor  or  thi 
Government.  In  either  case,  the 
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administration  office.  Any  issues 
regarding  the  assignment  of  a  technical 
representative  should  be  resolved 
promptly.  However,  final  decision  on  the 
assignment  remains  with  the  program 
manager.  Issues  regarding  the 
assignment  of  technical  duties  which 
cannot  be  resolved  between  the  program 
office  and  the  defense  plant 
representative  office  will  be  escalated. 

(b)  The  program,  project,  or  system 
manager  shall  furnish  the  designated 
technical  representative  a  letter  of 
assignment  of  delegated  technical 
duties,  with  copies  to  the  contract 
administration  office,  the  contracting 
officer,  and  contractor,  at  least  30  days 
before  the  assignment  date  (or 
termination  date).  Any  changes  to  the 
requirements  of  the  assignment  letter 
will  be  made  by  a  new  letter  of  intent 
and  processed  in  accordance  with 
paragraph  (a)  of  this  section. 

(c)  The  contract  administration  office 
normally  provides  the  technical 
representative  with  office  space, 
equipment,  supplies,  and  part-time 
clerical  support.  The  program,  project,  or 
system  manager  provides  supervision, 
technical  direction,  administrative 
services  (e.g.,  pay,  travel,  maintenance 
of  personnel  records),  and,  when 
required,  full-time  clerical  support. 

(d)  The  program  manager  or  designee 
and  the  contract  administration  office, 
at  the  local  level,  shall  negotiate  a 
memorandum  of  agreement  (MOA) 
delineating  their  functional 
administrative  interrelationships,  with 
annual  updates  as  necessary.  The 
agreements  may  be  included  in  an 
existing  MOA.  if  one  exists,  or  us  a 
separate  MOA. 

(e)  The  technical  representative  shall 
keep  the  contract  administration  office 
commander  fully  informed  of  matters 
discussed  with  the  contractor.  The 
contract  administration  office  shall  also 
keep  the  technical  representative  fully 
informed  of  contractor  discussions 
which  relate  to  technical  matters  within 
the  purview  of  the  technical 
representative's  assigned  duties. 

PART  243— CONTRACT 
MODIFICATIONS 

Subpart  243.1— General 
243.102     Policy. 
243.105    Availability  of  funds. 
243.107    Contract  clause. 
243.107-70    Identification  of  foreign  military 
sale  (FMS)  requirements. 

Subpart  243.2— Change  Orders 

243.204  AdminisU-ation. 

243.205  ConUract  clauses. 

243.205-70    Engineering  change  proposals. 


243.205-71    Pricing  of  contract  modifications. 

Authority:  6  U.S.C.  301. 10  U.S.C  2202, 
DOD  Directive  5000.35.  FAR  subpart  1.3. 

Subpart  243.1— General 

243.102    Policy. 

(b)(i)  See  subpart  217.74  for  limitations 
on  issuing  undefinitized  contract 
actions. 

(ii)  Modifications  of  letter  contracts 
are  subject  to  the  same  policies  and 
procedures  as  modifications  of 
definitive  contracts, 

243.105    Availability  of  funds. 

(a)  10  U.S.C.  2405  prohibits 
adjustments  in  price  under  a 
shipbuilding  contract  entered  into  after 
December  7. 1983,  for  a  claim,  request 
for  equitable  adjustment,  or  demand  for 
payment  under  the  contract,  arising  out 
of  events  occurring  more  than  18  months 
before  submission  of  the  claim,  request, 
or  demand. 

243.107    Coftfrset  Clause. 

For  DoD.  the  specifically  authorized 
representative  (SAR)  referred  to  in  the 
clause  at  FAR  52.243-7.  Notification  of 
Changes,  is  a  contracting  officer's 
representative  as  defined  in  202.101  and 
as  discussed  in  subpart  201.6. 

243. 107-70    Identlflcation  of  foreign 
military  sale  (FMS)  requirements. 

Identify  contract  modifications  that 
add  FMS  requirements  by  clearly 
marking  "FMS  Requirement"  onthe 
front.  Within  the  modification,  cite  each 
f-"MS  case  identifier  code  by  line/subline 
item  number,  e.g.,  FMS  Case  Identifier 
GY-D-DCA. 

Subpart  243.2— Change  Orders 

243.204  Administration. 

(b)  Definitization.  The  administrative 
contracting  o^icer  (ACO)  must  review 
change  orders  issued  by  the  contracting 
officer  to  ensure  compatibility  with  the 
status  of  performance.  If  the  contractor 
has  progressed  beyond  the  effective 
point  specified  in  the  change  order,  the 
ACO  must  determine  the  earliest 
practical  point  at  which  the  change 
order  could  be  made  effective  and 
advise  the  contracting  officer.  The 
contracting  officer  must  issue  another 
change  order  to  correct,  revise,  or 
supersede  the  first  change  order,  then 
definitize  by  supplemental  agreement 
citing  both  change  orders. 

243.205  Contract  clauses. 

243.205-70    Engineering  change 
proposals. 

Engineering  changes  can  originate 
with  either  the  contractor  or  the 
Government.  In  either  case,  the 


Government  will  need  detailed 
information  from  the  contractor  for 
evaluation  of  the  technical,  cost,  and 
schedule  effects  of  implementing  the 
change.  When  the  contracting  officer 
wants  this  information  submitted  in  the 
format  prescribed  by  MIL-STD-480  or 
481,  use  the  clause  at  252.243-7000, 
Engineering  Change  Proposals.  (The 
contracting  officer  must  consult 
technical  personnel  before  determining 
which  NflL-STD  to  use.)  Use  the  clause 
with  its  Alternate  I.  when  appropriate, 
to  discourage  submission  of  a  large 
number  of  small  dollar,  contractor 
originated  engineering  change 
proposals. 

243.205-71    Pricing  of  contract 
modifications. 

Use  the  clause  at  252.243-7001,  Pricing 
of  Contract  Modifications,  in 
solicitations  and  contracts  when 
anticipating  and  using  a  fixed  price  type 
contract. 

PART  244— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

Sec. 

Subpart  244.3 — Contractors'  Purcfiasing 
Systems  Reviews 

244.301    Objective. 

244.303  Extent  of  review. 

244.304  Surveillance. 

244.305  Granting,  withholding,  or 
withdrawing  approval. 

244.305-70  Granting,  withholding,  or 
withdrawing  approval. 

Authority:  5  U,S.C.  301, 10  U.S.C  2202,  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  244.3— Contractors' 
Purchasing  Systems  Reviews 

244.301    Obtectlve. 

The  administrative  contracting  officer 
(ACO)  is  responsible  for  reviewing  the 
contractor's  purchasing  systems. 
Members  of  other  organizations  such  as 
audit  or  program  management  activities 
should  not  conduct  separate  reviews  of 
a  contractor's  purchasing  system,  but 
may  participate  in  a  review  conducted 
for  the  ACO.  These  organizations  may, 
if  they  suspect  a  problem,  recommend 
that  the  ACO  initiate  a  special  review. 

244.303    Extent  of  review. 

Appendix  C  contains  additional 
guidance  for  conducting  contractor's 
purchasing  systems  reviews  (CPSR)  and 
other  purchasing  system  reviews. 
Normally,  th6  purchasing  system  analyst 
(PSA)  conducts  these  reviews  on  behalf 
of  the  ACO.  Departments/agencies  may 
establish  review  boards  to  evaluate 
CPSR  reports  before  the  PSA  submits 
them  to  the  ACO. 


244,304    Survemance. 

(b)  The  ACO,  or  the  PSA  with  the 
concurrence  of  the  ACO,  may  initiate  a 
special  review  of  specific  weaknesses  in 
the  contractor's  purchasing  system.  TTie 
weaknesses,  for  example — 

(i)  May  arise  because  of — 

(A)  Major  changes  in  the  contractor's 
purchasing  policies,  procedures,  or  key 
personnel;  or 

(B)  Changes  in  plant  workload  or  type 
of  work. 

(ii)  May  be  discovered — 

(A)  During  reviews  of  subcontracts 
submitted  under  advance  notification 
and  consent  (FAR  subpart  44.2):  or 

(B)  From  information  provided  by 
Government  personnel. 

24C305    Qrantlng.  wtthhoMlns,  or 
withdrawing  approval 

244.305-70    Granting,  withholding,  or 
withdrawing  approval. 

Use  this  subsection  instead  of  FAR 
44.305-2(c)  and  44.305-3(b). 

(a)  At  the  completion  of  the  in-plant 
portion  of  the  review,  the  ACO  shall 
hold  an  exit  conference  with  the 
contractor.  At  the  conference,  the  ACO 
should — 

(1)  Present  the  review  team's 
recommendations,  signed  by  the  ACO; 

(2)  Request  the  contractor  submit  Its 
plan  for  correcting  deficiencies  or 
making  improvements  within  15  days; 
and 

(3)  Not  comment  on  the  pending  or 
planned  decision  to  grant  or  withhold 
approval  of  the  contractor's  purchasing 
system. 

(b)  The  PSA  should  submit  the 
complete  report  to  the  ACO,  or  any 
department  or  agency  established 
review  board,  within  ten  days  after 
receipt  of  the  contractor's  response 
under  paragraph  (a)(2)  of  this 
subsection. 

(c)  The  ACO  should  completely 
review  the  report  and  consider  the 
contractor's  response  before  making  a 
decision  on  granting,  withholding,  or 
withdrawing  purchasing  system 
approval  The  ACO  shall  notify  the 
contractor  of  the  decision  within  ten 
days  after  receipt  of  the  report  with  a 
copy  of  the  decision  to  the  PSA  and  the 
contracting  office,  when  requested. 

(d)  When  a  contractor  advises  that  it 
has  corrected  deficiencies  that  led  the 
ACO  to  withhold  or  withdraw  the 
purchasing  system  approval,  the  ACO — 

(1)  Shall  request  the  PSA  to  verify  that 

the  contractor  has— 
(i)  Corrected  the  deficiencies;  and 
(ii)  Implemented  any  other  ^CO 

recommendations. 
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(2)  Should  ask  for  a  review  of 
purchasing  policies  and  procedures 
issued  since  the  last  review. 

PART  245— GOVERNMENT  PROPERTY 

Sec. 

Subpart  245.1— General 

245.104    Review  and  correction  of 

contractor's  property  control  systems. 

Subpart  245.3— Providing  Government 
Property  to  Contractors 

245.301  Definitions. 

245.302  Providing  facilities. 
245.302-1     Policy. 
245.302-2    Facilities  contracts. 

245.303  Providing  material. 
245.303-2    Procedures. 

245.307    Providing  special  test  equipment. 
245.307-2    Acquiring  special  test  equipment. 
245.310    Providing  agency-peculiar  property. 
245.310-70    Contract  clause. 

Subpart  245.4— Use  and  Rental  of 
Government  Property 

245.401     Policy. 

245.403     Rental — Use  and  charges  clause. 

245.405    Contracts  with  foreign  governments 

or  international  organizations. 
245.407    Non-Government  use  of  plant 

equipment 

Subpart  245.5— Managentent  of 
Government  Propert/  In  the  Possession  of 
Contractors 

245.505     Records  and  reports  of  Government 

property. 
245.505-3    Records  of  material. 
245.505-5    Records  of  plant  equipment. 
245.505-6    Special  reports  of  plant 

equipment. 
245.505-14    Reports  of  Government  property. 

Subpart  245.6— Reporting.  Redistribution, 
and  Disposal  of  Contractor  Inventory 

245.601     Definitions. 

245.603  Disposal  methods. 

245.603-70    Contractor  performance  of  plant 

clearance  duties. 
245.603-71     Disposal  of  contractor  inventory 

for  N.'VTO  cooperative  projects. 

245.604  Restrictions  on  purchase  or 
retention  of  contractor  inventory. 

245.606  Inventory  schedules. 
245.606-3    Acceptance. 

245.606-5    Instructions  for  preparing  and 
submitting  schedules  of  contractor 
inventory. 

245.606-70    Instructions  for  completing  DD 
Form  1342,  DoD  Property  Record. 

245.607  Scrap. 
245.607-1     General. 

245.607-2    Recovering  precious  metals. 
245.607-70    Scrap  warranty. 

245.608  Screening  of  contractor  inventory. 
245.608-1     General. 

245.608-2    Standard  screening. 
245.606-5    Special  items  screening. 
245.608-7    Reimbursement  of  cost  for 

transfer  of  contractor  inventory. 
245.608-70    Contractor  inventory 

redistribution  system  (CIRS). 
245.608-71     Screening  industrial  plant 

equipment. 
245609     Donations. 


Sec. 

245.610    Sale  of  surplus  contractor  inventory. 
245.610-1     Responsibility. 
245.610-3    Proceeds  of  sale. 
245.610-4    Contractor  inventory  in  foreign 
countries. 

245.612  Removal  and  storage. 
245.612-3    Special  storage  at  the 

Government's  expense. 

245.613  Property  disposal  determinations. 

Subpart  245.70— Appointment  of  Property 
Administrators  and  Plant  Clearance 
Officers 

245.7001  Selection,  appointment,  and 
termination. 

245.7002  Duties  and  responsibilities  of  plant 
clearance  officers. 

Subpart  245.71— Plant  Clearance  Forms 

245.7101     Forms. 

245.7101-1     Standard  Form  97.  Certificate  of 

Release  of  a  Motor  Vehicle  (Agency 

Record  Copy). 
245.7101-2    DD  Form  1149,  Requisition  and 

Invoice  Shipping  Document. 
245.7101-3    DD  Form  1348-1,  DoD  Single 

Line  Item  Release/Receipt  Document. 
245.7101-4    DD  Form  1640,  Request  for  Plant 

Clearance. 

Subpart  245.72— Special  Instructions 

245.7201  Performing  inventory  verifications 
and  determination  of  allocability. 

245.7202  Establishing  a  plant  clearance 
case. 

245.7203  Assigning  plant  clearance  case 
numbers. 

245.7204  Preparing  inventory  disposal 
report. 

245.7205  Reporting  excess  and  surplus 
contractor  inventory. 

245.7206  Transmitting  DD  Form  1342,  DoD 
Property  Record. 

Subpart  245.73— Sale  of  Surplus  Contractor 
Inventory 

245.7301  Policy. 

245.7302  Competitive  sales. 
245.7302-1     Property  descriptions. 
245.7302-2     Lotting. 
245.7302-3     Alternate  bids. 
245.7302-4    Basis  for  sale. 
245.7302-5    Mailing  lists. 

245.7303  Formal  bid  procedures. 

245.7304  Informal  bid  procedures. 

245.7305  Sale  approval  and  award. 

245.7306  Sales  services. 

245.7307  Non-competitive  sales. 
245.7307-1     General. 
245.7307-2    Justification. 

245.7308  Antitrust  notification. 

245.7309  Mandatory  terms  and  conditions — 
formal  invitations. 

245.7309-1     Inspection. 

245.7309-2    Condition  and  location  of 

property. 
245.7309-3    Consideration  of  bids. 
245.7309-4     Payment. 
245.7309-5    Title. 
245.7309-6    Delivery  and  removal  of 

property. 
245.7309-7     Default. 

245.7309-8    Variations  in  quantity  or  weight. 
245.7309-9    Weighing. 
245.7309-10     Risk  of  loss. 
245.7309-11     Liability. 
245.7309-12    Oral  statements. 


Sec. 

245.7309-13    Eligibility  of  bidders. 

245.7309-14    Claims  liability. 

245.7310  Special  term  and  conditions. 
245.7310-1     Demilitarization. 
245.7310-2    Performance  bond. 
245.7310-3    Liability  and  insurance, 
245.7310-4    Dangerous  property. 
245.7310-5    Controlled  substances. 
245.7310-6    Radioactive  material. 
245.7310-7    Scrap  warranty. 
245.7310-8    Antitrust  clearance. 

245.7311  Optional  conditions. 
245.7311-1    Sales  and  use  tax  liability. 
245.7311-2    Safety,  security,  and  fire 

regulations. 
245. 731 1  -3    Bid  depos  i  ts. 
245.7311-4    Other  special  conditions. 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  245.1— General 

245. 1 04    Review  and  correction  of 
contractor's  property  control  systems. 

(a)  The  property  administrator  shall 
perform  property  administration  in 
accordance  with  DoD  4275.5-M,  Manual 
for  the  Performance  of  Contract  Property 
Administration. 

Subpart  245.3— Providing  Government 
Property  to  Contractors 

245.301    Definitions. 

Agency-peculiar  property,  as  used  in 
DoD,  means  military  property  and 
includes  end  items  and  integral 
components  of  military  weapons 
systems,  along  with  the  related  peculiar 
support  equipment  which  is  not  readily 
available  as  a  commercial  item. 

Facilities  project  means  a 
Government  project  to  provide, 
modernize  or  replace  facilities  for  use  by 
a  contractor  in  performing  a 
Government  contract  or  subcontract. 

Industrial  plant  equipment  (IPE) 
means  plant  equipment  in  Federal  stock 
group  34  with  an  acquisition  cost  of 
$15,000  or  more  used  for  cutting, 
abrading,  grinding,  shaping,  forming, 
joining,  heating,  treating,  or  otherwise 
altering  the  physical  properties  of 
materials,  components  or  end  items 
entailed  in  manufacturing,  maintenance, 
supply,  processing,  assembly,  or 
research  and  development  operations. 
IPE  is  further  identified  in  AR  700-43/ 
NAVSUP  PUB  5009/AFM  78-9/DL\M 
4215.1,  Management  of  Defense-Owned 
Industrial  Plant  Equipment. 

Mapping,  charting,  and  geodesy 
(MCBrG) property  is  defmed  in  the 
clause  at  252.245-7000,  Government 
Furnished  Mapping,  Charting  and 
Geodesy  Property, 

Other  plant  equipment  (OPE)  means 
plant  equipment  regardless  of  dollar 
value,  used  in  or  in  conjunction  with  the 
manufacture  of  components  or  end  items 
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relative  to  maintenance,  supplj 
processing,  assembly  or  resear 
development  operations.  OPE  i 
equipment  categorized  as  IPE. 
Provide  means  either  to  fum; 
Government-furnished  propert; 
acquire,  as  in  contractor-acquii 
property,      j  | 

245.302    Providing  faciHties. 

245.302-1    Policy. 

(a)(4)(A)  Comply  with  DoD  E 
4275.5,  Acquisition  and  Managi 
Industrial  Resources,  in  proces 
request  for  facilities.  Submit  re 
approval  of  facilities  projects— 

[1]  To  the  Secretaries  of  the  I 
Departments  and  the  directors 
defense  agencies  for  Govemm« 
owned  facilities  projects  if  the 

[[)  Is  a  research  and  develop 
funded  effort  not  exceeding  $3 
per  fiscal  yean  or 

(ii)  Is  funded  from  procuremi 
appropriations,  approved  on  a 
basis,  and  does  not  exceed  $5  i 
all  property  efforts  during  one : 
yean  or 

(Hi)  Is  In  support  of  a  major  i 
subsystem  (including  ammuniti 
related  projects)  and  the  total 
investment  will  not  exceed  $25 
during  the  projected  acquisitio) 
maintenance  effort 

[2]  To  DASD(P&L)(PR)  for  pr 
exceeding  the  limitations  in  pa 
(a)(4)(A)(;). 

(B)  The  contracting  officer  si 
coordinate  the  Detennination  t 
Finding  with  the  program  or  pr 
manager. 

(C)  Departments  and  agenci( 
submit  reports  or  facilities  pro] 
the  House  and  Senate  Armed  { 
Committees— 

[1]  At  least  30  days  before  st 
facilities  projects  involving  rea 
(10  U.S.C.  2062);  and 

(2)  In  advance  of  starting  coi 
for  a  facilities  project  regardlei 
Use  DD  Form  1391.  Fiscal  Year 
Military  Construction  Project  E 
notify  congressional  committee 
project)*  which  are  not  includei 
annual  budget. 

(b)(1)(A)  Industrial  plant  eqi 
Before  acquiring  industrial  plai 
equipment — 

[J]  Submit  a  DD  Form  1419, 1 
Industrial  Plant  Equipment  Rec 
to  the  Defense  Industrial  Plant 
Equipment  Center  (DIPEC).  Me 
TN  38114,  in  accordance  with  ; 
43/NAVSUP  PUB  5009/AFM  71 
DLAM  4215.1,  Management  of '. 
Owned  Industrial  Plant  Equipn 
determine  whether  existing,  ret 
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Sec 

245.73(»-13    Eligibility  of  bidders. 

245.7309-14    Claims  liability. 

245.7310  Special  term  and  conditions. 
245.7310-1     Demilitarization. 
245.7310-2    Performance  bond. 
245.7310-3    Liability  and  insurance. 
245.7310-4    Dangerous  property. 
245.7310-5    Controlled  substances. 
245.7310-6    Radioactive  material. 
245.7310-7    Scrap  warranty. 
245.7310-8    Antitrust  clearance. 

245.7311  Optional  conditions. 
245.7311-1    Sales  and  use  tax  liability. 
245.7311-2    Safety,  security,  and  fire 

regulations. 
245.7311-3    Bid  deposits. 
245.7311-4    Other  special  conditions. 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202,  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  245.1— General 

245.104    Review  and  correction  of 
contractor's  property  control  systems. 

(a)  The  property  administrator  shall 
perform  property  administration  in 
accordance  with  DoD  4275.5-M.  Manual 
for  the  Performance  of  Contract  Property 
Administration. 

Subpart  245.3— Providing  Government 
Property  to  Contractors 

245.301    Definitions. 

Agency-peculiar  property,  as  used  in 
DoD,  means  military  property  and 
includes  end  items  and  integral 
components  of  military  weapons 
systems,  along  with  the  related  peculiar 
support  equipment  which  is  not  readily 
available  as  a  commercial  item. 

Facilities  project  means  a 
Government  project  to  provide, 
modernize  or  replace  facilities  for  use  by 
a  contractor  in  performing  a 
Government  contract  or  subcontract. 

Industrial  plant  equipment  (IPE) 
means  plant  equipment  in  Federal  stock 
group  34  with  an  acquisition  cost  of 
$15,000  or  more  used  for  cutting, 
abrading,  grinding,  shaping,  forming, 
joining,  heating,  treating,  or  otherwise 
altering  the  physical  properties  of 
materials,  components  or  end  items 
entailed  in  manufacturing,  maintenance, 
supply,  processing,  assembly,  or 
research  and  development  operations. 
IPE  is  further  identified  in  AR  70(M3/ 
NAVSUP  PUB  5009/AFM  78-9/DL\M 
4215.1,  Management  of  Defense-Owned 
Industrial  Plant  Equipment. 

Mapping,  charting,  and  geodesy 
(MCSrG) property  is  deRned  in  the 
clause  at  252.245-7000,  Government 
Furnished  Mapping.  Charting  and 
Geodesy  Property. 

Other  plant  equipment  (OPE)  means 
plant  equipment  regardless  of  dollar 
value,  used  in  or  in  conjunction  with  the 
manufacture  of  components  or  end  items 


relative  to  maintenance,  supply, 
processing,  assembly  or  research  and 
development  operations.  OPE  excludes 
equipment  categorized  as  IPE. 

Provide  means  either  to  furnish,  as  in 
Government-furnished  property,  or  to 
acquire,  as  in  contractor-acquired 
property,      j  | 

245.302    Providing  facmtles. 

245.302-1     PoNcy. 

(a)(4)(A)  Comply  with  DoD  Directive 
4275.5,  Acquisition  and  Management  of 
Industrial  Resources,  in  processing  a 
request  for  facilities.  Submit  requests  for 
approval  of  facilities  projects — 

[1]  To  the  Secretaries  of  the  Military 
Departments  and  the  directors  of 
defense  agencies  for  Government- 
owned  facilities  projects  if  the  project — 

[[)  Is  a  research  and  development- 
funded  effort  not  exceeding  $3  million 
per  fiscal  yean  or 

[ii]  Is  funded  from  procurement 
appropriations,  approved  on  a  location 
basis,  and  does  not  exceed  $5  million  for 
all  property  efforts  during  one  fisccd 
year;  or 

[Hi)  Is  in  support  of  a  major  system  or 
subsystem  (including  ammunition- 
related  projects)  and  the  total 
investment  will  not  exceed  $25  million 
during  the  projected  acquisition  or 
maintenance  effort 

[2)  To  DASD(P&L)(PR)  for  projects 
exceeding  the  limitations  in  paragraphs 
(a)(4)(A)(l). 

(B)  The  contracting  officer  shall 
coordinate  the  Determination  and 
Finding  with  the  program  or  project 
manager. 

(C)  Departments  and  agencies  must 
submit  reports  or  facilities  projects  to 
the  House  and  Senate  Armed  Services 
Committees — 

[1]  At  least  30  days  before  starting 
facilities  projects  involving  real  property 
(10  U.S.C.  2062);  and 

(2)  In  advance  of  starting  construction 
for  a  facilities  project  regardless  of  cost 

Use  DD  Form  1391,  Fiscal  Year  18 . 

Military  Construction  Project  Data,  to 
notify  congressional  committees  of 
projectA  which  are  not  included  in  the 
annual  budget. 

(b)(1)(A)  Industrial  plant  equipment. 
Before  acquiring  industrial  plant 
equipment — 

(1)  Submit  a  DD  Form  1419,  DoD 
Industrial  Plant  Equipment  Requisition, 
to  the  Defense  Industrial  Plant 
Equipment  Center  (DIPEC).  Memphis, 
TN  38114.  in  accordance  with  AR  70O- 
43/NAVSUP  PUB  5009/AFM  78-0/ 
DLAM  4215.1.  Management  of  Defense- 
Owned  Industrial  PianX.  Equipment,  to 
determine  whether  existing,  reallocable 


Government-owned  facilities  can  be 
used. 

[2)  Do  not  acquire  any  item  listed  on 
the  DD  Form  1419  until  a  certificate  of 
nonavailability  is  received  from  DIPEC 

(B)  Automatic  data  processing 
equipment.  The  administrative 
contracting  officer  submits  contractor 
requests  to  acquire  automatic  data 
processing  equipment  to  the  Director. 
Defense  Automation  Resources 
Information  Center  (Attn:  DARIC-R). 
Cameron  Station.  Alexandria.  VA 
22304-6100.  in  accordance  with  DoD 
7950.1-M,  Defense  Automation 
Resources  Management  Manual. 

245.302-2    Facilities  contracts. 

Terminate  facilities  contracts  when 
Government  production  and  research 
property  is  no  longer  required  for  the 
performance  of  Government  contracts  or 
subcontracts,  unless  termination  is  not 
in  the  best  interest  of  the  Government 
The  contractor  is  not  allowed  to  extend 
the  time  for  use  of  property  provided 
under  the  facilities  contract  without 
Government  authorization. 

245.303    Providing  ineterlaL 

24S.303-2    Procedures. 

When  a  contractor  will  be  responsible 
for  preparing  requisitioning 
documentation,  include  in  the  contract 
the  requirement  to  prepare  the 
documentation  in  accordance  with  DoD 
4000.25-1-M.  Military  Standard 
Requisitioning  and  Issue  Procedures 
(MILSTRIP).  Copies  are  available  from 
the  address  cited  at  251.102(e)2.b(2). 

245.307    Providing  special  test  equipment 

245^7-2    Acquiring  special  test 
equipment 

(b)  Notice  and  approval.  (1)  The 
review  requires  a  written  evaluation 
from  the  appropriate  technical 
speciahst 

245.310    Providing  agency-peculiar 
property. 

(c)  All  Government-furnished 
mapping,  charting  and  geodesy  (MC&G) 
property  is  under  the  control  of  the 
Director.  Defense  Mapping  Agency 
(DMA).  (See  DoDD  5105.40,  Defense 
Mapping  Agency  (DMA)). 

(i)  MC&G  property  shall  not  be 
duplicated,  copied,  or  otherwise 
reproduced  for  purposes  other  than 
those  necessary  fur  contract 
performance. 

(ii)  Upon  completion  of  contract 
performance,  the  contracting  ofl'icer 
shall— 

(A)  Contract  the  Director,  DMA(PP). 
8613  Lee  Highway.  Fairfax.  VA,  22031- 
2137  for  disposition  instructions: 


(B)  Direct  the  contractor  to  destroy  or 
return  all  Government-furnished  MC&G 
property  not  consumed  during  contract 
performance:  and 

(C)  Specify  the  destination  and  means 
of  shipment  for  material  to  be  returned 
to  the  Government 

245.310-70    Contract  cUuse. 

Use  the  clause  at  252.245-7000, 
Government-Furnished  Mapping. 
Chariing  and  Geodesy  (MC&G) 
property,  in  solicitations  and  contracts 
when  MC&G  property  is  to  be  furnished. 

Subpart  245.4— Um  and  Rental  of 
Government  Property 

245.401     PoNcy. 

Government  use  includes  use  on 
contracts  for  foreign  military  sales.  Use 
on  contracts  for  foreign  military  sales 
shall  be  on  a  rent-free  basis. 

245403    Rental— Use  and  Charge*  Clause. 

(1)  The  DoD  normally  recovers  a  fair 
share  of  nonrecurring  costs  of  special 
tooling  and  special  test  equipment  by 
including  these  costs  in  Its  calculation  of 
the  nonrecurring  cost  recoupment  charge 
when  major  defense  equipment  is  sold 
by  foreign  military  sales  or  direct 
commercial  sales  to  foreign 
governments  or  international 
organizations.  Major  defense  equipment 
is  defined  in  DODD  2140.2.  Recoupment 
of  Nonrecurring  Costs  on  Sales  of  U.S. 
Products  and  Technology,  as  any  item  of 
significant  combat  equipment  on  the 
United  States  Munitions  List  having  a 
nonrecurring  RDT&E  cost  of  more  than 
$50  million  or  a  total  production  cost  of 
more  than  $200  million. 

(2)  When  these  cost  thresholds  are  not 
met  the  contracting  officer  shall  assess 
rental  charges  for  use  of  special  tooling 
and  special  test  equipment  pursuant  to 
the  Use  and  Charges  clause  when 
administratively  practicable. 

245.405    Contracts  with  foreign 
governments  or  Intemattonal 
organizations. 

(1)  Approval  A  contractor  may  use 
Government  production  and  research 
property  on  work  for  foreign 
governments  and  international 
organizations  only  when  approved  in 
writing  by  the  contracting  officer  having 
cognizance  of  the  property.  The 
contracting  officer  shall  grant  approval 
only  if — 

(i)  The  use  will  not  interfere  with 
foreseeable  requirements  of  the  United 
States; 

(ii)  The  work  is  undertaken  as  a  DoD 
foreign  military  sale:  or 

(iii)  For  a  direct  commercial  sale,  the 
foreign  country  or  international 


36450 


Federal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations 


organization  would  be  authorized  to 
contract  with  the  department  concerned 
under  the  Arms  Export  Control  Act. 

(2)  Use  charges,  (i)  The  Use  and 
Charges  clause  is  applicable  on  direct 
commercial  sales  to  foreign 
governments  or  international 
organizations. 

(ii)  When  a  particular  foreign 
government  or  international 
organization  has  funded  the  acquisition 
of  specific  production  and  research 
property,  do  not  assess  the  foreign 
government  or  international 
organization  rental  charges  or 
nonrecurring  recoupments  for  the  use  of 
such  property. 

(3)  Waivers,  [i]  Rental  charges  for  use 
of  U.S.  production  and  research  property 
on  commercial  sales  transactions  to  the 
Government  of  Canada  are  waived  for 
all  commercial  contracts.  This  waiver  is 
based  on  an  understanding  wherein  the 
Government  of  Canada  has  agreed  to 
waive  its  rental  charges. 

(ii)  Requests  for  waivers  or  reduction 
of  charges  for  the  use  of  Government 
facilities  on  work  for  foreign 
governments  or  international 
organizations  shall  be  submitted  to  the 
contracting  officer  who  shall  refer  the 
matter  through  contracting  channels.  In 
response  to  these  requests,  approvals 
may  be  granted  only  by  the  Director. 
Defense  Security  Assistance  Agency  for 
particular  sales  which  are  consistent 
with  paragraph  (l)(iii)  of  this  section. 

245.407    Non-Government  um  of  plant 
equipment. 

{a)(i)  Non-Government  use  of 
industrial  plant  equipment  (IPE) 
exceeding  25  percent  requires  prior 
approval  of  the — 

(A)  Assistant  Secretary  of  the  Army 
(RD&A); 

(B)  Assistant  Secretary  of  the  Navy 
(RD&A): 

(C)  Assistant  Secretary  of  the  Air 
Force  (Acquisition):  or 

(D)  Director.  Defense  Logistics 
Agency. 

(ii)  The  authority  in  paragraph  (a)(i)  of 
this  section  may  be  delegated  to  the 
head  of  a  contracting  activity.  Any 
redelegation  requires  the  approval  of 
OASD(P8rL)(PR). 

(iii)  To  determine  percentage — 

(A)  Compute  the  percentage  of  non- 
Covernment  use  on  time  available  for 
use.  Use  contractor's  normal  work 
schedule  as  represented  by  the 
scheduled  production  shift  hours. 

(B)  Use  a  base  time  period  which  is 
neither  less  than  three  months  nor  more 
than  one  year. 

(C)  Use  may  be  averaged  at  a  single 
plant  for  all  items  costing  less  than 
$25,000. 


(iv)  Contractors  should  submit 
requests  for  non-Government  use  of  IPE 
to  the  contract  administration  office  at 
least  six  weeks  before  the  projected  use. 
The  requests  shall  include: 

(A)  Total  number  and  acquisition  cost 
of  IPE  items:  and 

(B)  For  each  unit  of  IPE  with  an 
acquisition  cost  of  $25,000  or  more,  an 
itemized  list  including  nomenclature, 
plant  equipment  code,  year  of 
manufacture  and  acquisition  cost. 

(v)  Approving  officials  shall  retain  for 
periodic  review,  documentation  of  the 
circumstances  justifying  non- 
Government  use  of  IPE. 

Subpart  245.5— Management  of 
Government  Property  In  the 
Possession  of  Contractors 

245.505    Records  and  reports  of 
Government  property. 

245.505-3    Records  of  material. 

If  adequate  controls  are  in  place  to 
meet  the  requirements  of  the  clause  at 
252.242-7004.  Material  Management  and 
Accounting  System,  the  contractor's 
material  control  system  may  physically 
commingle  inventories  that  may  include 
materials  for  which  costs  are  charged  or 
allocated  to  fixed-price,  cost- 
reimbursement,  and  commercial 
contracts.  Government-furnished 
material  (GFM)  may  not  be  physically 
commingled  with  other  material,  nor 
may  GFM  be  used  on  contractor's 
commercial  work. 

245.505-5    Records  of  plant  equipment 

(a)  The  contractor  may  use  DD  Form 
1342.  DoD  Property  Record,  as  a  source 
document  for  setting  up  prescribed 
records. 

245.505-6    Special  reports  of  plant 
equipment. 

The  contractor  shall  prepare  a  DD 
Form  1342  in  accordance  with 
instructions  contained  in  AR  700-43/ 
NAVSUP  PUB  5009/AFM  78-9/DLAM 
4215.1.  Management  of  Defense-Owned 
Industrial  Plant  Equipment  (IPE) — 

(1)  Upon  receipt  and  acceptance  of 
each  item  of  IPE  including  items  which, 
though  part  of  a  manufacturing  system, 
would  otherwise  qualify  as  IPE: 

(2)  Whenever  major  changes  occur  in 
the  data  initially  submitted  to  DIPEC  (as 
specified  by  DLAM  4215.1): 

(3)  When  IPE,  including  general 
purpose  components  of  special  test 
equipment  which  otherwise  qualify  as 
IPE.  is  no  longer  required  for  the  purpose 
authorized  or  provided:  or 

(4)  When  disposal  is  completed. 


245.505- 1 4    Reports  of  Government 
property. 

(1)  The  contractor's  property  control 
system  shall  provide  an  annual  report, 
for  contracts  with  Government 
property — 

(i)  For  all  DoD  property  for  which  the 
contractor  is  accountable; 

(ii)  Prepared  in  accordance  with  the 
requirements  of  DD  Form  1662.  DoD 
Property  in  the  Custody  of  Contractors, 
or  approved  substitute,  including 
instructions  on  the  reverse  of  the  form; 
and 

(iii)  Furnished,  in  duplicate,  to  the 
property  administrator  no  later  than 
October  31  of  each  year. 

(2)  Prime  contractors  are  responsible 
for  reporting  all  Government  property 
accountable  to  the  contract,  including 
that  at  subcontractor  and  alternate 
locations. 

Subpart  245.6— Reporting, 
Redistribution,  and  Disposal  of 
Contractor  Inventory 

245.601     Definitions. 

(1)  Controlled  substances  means — 
(i)  Narcotic,  depressant,  stimulant,  or 

hallucinogenic  drug  or  substance: 
(ii)  Any  other  drug  or  substance 

controlled  under  Title  II  of  the 

Comprehensive  Drug  Abuse  Prevention 

and  Control  Act  of  1970;  or 
(iii)  A  drug  or  substance  required  to 

be  controlled  by  international  treaty. 

convention  or  protocol. 

(2)  Demilitarization  means  the  act  of 
destroying  the  offensive  or  defensive 
characteristics  of  equipment  or  material 
to  prevent  its  further  military  or  lethal 
use. 

(3)  Production  scrap  means  material 
left  over  from  the  normal  production 
process  that  has  only  remelting  or 
reprocessing  value,  e.g..  textile  and 
metal  clippings,  borings,  and  faulty 
castings  and  forgings. 

(4)  Serviceable  or  usable  property 
means  property  that  has  a  potential  for 
use  or  sale  value  "as  is"  or  with  minor 
repairs  or  alterations;  only  property  in 
Federal  Condition  Codes  Al.  A2.  A4, 
AS,  Bl,  B2,  B4,  B5.  F7,  or  F8. 

245.603    Disposal  methods. 

245.603-70    Contractor  performance  of 
plant  clearance  duties. 

(a)  Authorization.  (1)  Contract 
administration  offices  (CAOs)  may.  with 
head  of  the  contracting  activity  approval 
and  contractor  concurrence,  authorize 
selected  contractors  to  perform  certain 
plant  clearance  functions  if — 

(i)  A  plant  clearance  officer  is  on  site 
at  the  facility  where  the  contractor's 
property  disposal  function  operates:  and 
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(ii)  The  volume  of  plant  ch 
warrants  performance  by  th( 

(2)  The  written  authorizati 
a  minimum — 

(i)  Designate  the  contracto 
"accredited  contractor"; 

(ii)  Identify  the  plant  clear 
actions  to  be  performed; 

(iii)  Stato  that  the  Govemr 
cancel  paii  of  or  all  of  the  ai 
to  perform  plant  clearance  a 

(iv)  Provide  for  plant  clear 
participation  when  required. 

(b)  Government  oversight 
assistance.  (1)  The  contract 
administration  office  will  em 
evaluation  of  the  contractor' 
performance  of  the  plant  clei 
function  and  any  corrective  i 
required. 

(2)  The  plant  clearance  off 

(i)  Evaluate  the  adequacy  < 
compliance  with  contractor  j 

(ii)  Ensure  discrepancies  a 
resolved; 

(iii)  Advise  the  contractor 
and  inventory  schedule  requ 

(iv)  Respond  to  contractor 
withdraw  Govemment-fumi! 
property  from  inventory  scht 

(v)  Evaluate  physical,  quai 
and  technical  allocability  of 
inventory  prior  to  disposal  ui 
Standard  Form  1423.  Invento 
Verification  Survey,  as  a  guit 

(vi)  Direct  contractor  to  de 
disposition  of  nonallocable  ii 
pending  a  contracting  officer 

(vii)  With  the  contractor's 
establish  criteria  for  review  t 
approval  of  selected  contract 
decisions: 

(viii)  Complete  first  endors 
section  of  DD  Form  1640.  Rec 
Plant  Clearance,  on  referrals 
clearance  officers  at  prime  c« 
administration  offices  for  the 
subcontractor  inventory:  for\ 
inventory  schedules  to  the  cc 
processing;  and  forward  com 
file  to  the  referring  activity;  a 

(ix)  Work  with  the  contrac 
screeners,  and  buyers  to  ensi 
Government  receives  maxim 
reutilization  and  disposal  pre 

(c)  Accredited  contractor  f 
clearance  duties.  The  accrcd 
contractor  shall — 

(1)  Ensure  inventory  sched 
acceptability.  Use  DD  Form  1 
of  Acceptance  of  Inventory,  i 

(2)  Suspend  disposition  of] 
when  assets  are  determined 
nonallocable  (FAR  45.606-3); 

(3)  Withdraw  property  froi 
schedules  and  notify  the  affe 
screening  activities.  Obtain  p 
clearance  officer  approval  fo; 
withdrawal  of  Government  fi 


?dnesday.  July  31.  1991  /  Rules  and  Regulations 


rs  should  submit 
-Government  use  of  IPE 
dministration  office  at 
jefore  the  projected  use. 
ill  include: 

ber  and  acquisition  cost 
I 

nit  of  IPE  with  an 
of  $25,000  or  more,  an 
udins  nomenclature, 
code,  year  of 
1  acquisition  cost, 
officials  shall  retain  for 
documentation  of  the 
stifying  non- 
pf  IPE. 

Management  of 
»perty  in  the 
ontractors 

and  rsports  of 
Jrty. 

ds  of  material. 

itrols  are  in  place  to 
nents  of  the  clause  at 
terial  Management  and 
sm.  the  contractor's 
jystem  may  physically 
tories  that  may  include 
ch  costs  are  charged  or 
l-price,  cost- 
nd  commercial 
iment-fumished 
lay  not  be  physically 
other  material,  nor 
i  on  contractor's 


Is  of  plant  equipment. 

tor  may  use  DD  Form 
ty  Record,  as  a  source 
ing  up  prescribed 

I  reports  of  plant 

shall  prepare  a  DD 

irdance  with 

lined  in  AR  700-43/ 

)9/AFM  78-9/DLAM 

mt  of  Defense-Owned 

quipment  (IPE) — 

t  and  acceptance  of 

ncluding  items  which, 

lanufacturing  system. 

qualify  as  IPE; 

lajor  changes  occur  in 

lubmitted  to  DIPEC  (as 

VI  4215.1): 

icluding  general 

nts  of  special  test 

otherwise  qualify  as 

equired  for  the  purpose 

nded:  or 

lal  is  completed. 


24S.505-14    Reports  of  Government 
property. 

(1)  The  contractor's  property  control 
system  shall  provide  an  annual  report, 
for  contracts  with  Government 
property — 

(i)  For  all  DoD  property  for  which  the 
contractor  is  accountable: 

(ii)  Prepared  in  accordance  with  the 
requirements  of  DD  Form  1662,  DoD 
Property  in  the  Custody  of  Contractors, 
or  approved  substitute,  including 
instructions  on  the  reverse  of  the  form; 
and 

(iii)  Furnished,  in  duplicate,  to  the 
property  administrator  no  later  than 
October  31  of  each  year. 

(2)  Prime  contractors  are  responsible 
for  reporting  all  Government  property 
accountable  to  the  contract,  including 
that  at  subcontractor  and  alternate 
locations. 

Subpart  245.6— Reporting, 
Redistribution,  and  Disposal  of 
Contractor  Inventory 

245.601     Definitions. 

(1)  Controlled  substances  means — 
(i)  Narcotic,  depressant,  stimulant,  or 

hallucinogenic  drug  or  substance; 

(ii)  Any  other  drug  or  substance 
controlled  under  Title  II  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970;  or 

(iii)  A  drug  or  substance  required  to 
be  controlled  by  international  treaty, 
convention  or  protocol. 

(2)  Demilitarization  means  the  act  of 
destroying  the  offensive  or  defensive 
characteristics  of  equipment  or  material 
to  prevent  its  further  military  or  lethal 
use. 

(3)  Production  scrap  means  material 
left  over  from  the  normal  production 
process  that  has  only  remelting  or 
reprocessing  value,  e.g.,  textile  and 
metal  clippings,  borings,  and  faulty 
castings  and  forgings. 

(4)  Serviceable  or  usable  property 
means  property  that  has  a  potential  for 
use  or  sale  value  "as  is"  or  with  minor 
repairs  or  alterations;  only  property  in 
Federal  Condition  Codes  Al,  A2,  A4, 
A5,  Bl,  B2,  B4,  B5,  F7,  or  F8. 

245.603    Disposal  metttods. 

245.603-70    Contractor  performance  of 
plant  clearance  duties. 

(a)  Authorization.  (1)  Contract 
administration  offices  (CAOs)  may.  with 
head  of  the  contracting  activity  approval 
and  contractor  concurrence,  authorize 
selected  contractors  to  perform  certain 
plant  clearance  functions  if — 

(i)  A  plant  clearance  officer  is  on  site 
at  the  facility  where  the  contractor's 
property  disposal  function  operates;  and 
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(ii)  The  volume  of  plant  clearance 
warrants  performance  by  the  contractor. 

(2)  The  written  authorization  shall,  as 
a  minimum — 

(i)  Designate  the  contractor  as  an 
"accredited  contractor"; 

(ii)  Identify  the  plant  clearance 
actions  to  be  performed; 

(iii)  Stato  that  the  Government  may 
cancel  pail  of  or  all  of  the  authorization 
to  perform  plant  clearance  actions;  and 

(iv)  Provide  for  plant  clearance  officer 
participation  when  required. 

(b)  Government  oversight  and 
assistance.  (1)  The  contract 
administration  office  will  ensure  regular 
evaluation  of  the  contractor's 
performance  of  the  plant  clearance 
function  and  any  corrective  action 
required. 

(2)  The  plant  clearance  officer  shall — 

(i)  Evaluate  the  adequacy  and  ensure 
compliance  with  contractor  procedures; 

(ii)  Ensure  discrepancies  are  promptly 
resolved; 

(iii)  Advise  the  contractor  of  screening 
and  inventory  schedule  requirements; 

(iv)  Respond  to  contractor  requests  to 
withdraw  Government-furnished 
property  from  inventory  schedules; 

(v)  Evaluate  physical,  quantitative, 
and  technical  allocability  of  contractor 
inventory  prior  to  disposal  using 
Standard  Form  1423,  inventory 
Verification  Survey,  as  a  guide; 

(vi)  Direct  contractor  to  delay 
disposition  of  nonallocable  inventory 
pending  a  contracting  officer  decision; 

(vii)  With  the  contractor's  assistance, 
establish  criteria  for  review  and 
approval  of  selected  contractor  disposal 
decisions; 

(viii)  Complete  first  endorsement 
section  of  DD  Form  1640,  Request  for 
Plant  Clearance,  on  referrals  from  plant 
clearance  officers  at  prime  contract 
administration  offices  for  the  disposal  of 
subcontractor  inventory;  forward 
inventory  schedules  to  the  contractor  for 
processing;  and  forward  completed  case 
file  to  the  referring  activity;  and 

(ix)  Work  with  the  contractor, 
screeners,  and  buyers  to  ensure  that  the 
Government  receives  maximum 
reutilization  and  disposal  proceeds. 

(c)  Accredited  contractor  plant 
clearance  duties.  The  accredited 
contractor  shall — 

(1)  Ensure  inventory  schedule 
acceptability.  Use  DD  Form  1637,  Notice 
of  Acceptance  of  Inventory,  if  desired; 

(2)  Suspend  disposition  of  property 
when  assets  are  determined 
nonallocable  (FAR  45.606-3); 

(3)  Withdraw  property  from  inventory 
schedules  and  notify  the  affected 
screening  activities.  Obtain  plant 
clearance  officer  approval  for 
withdrawal  of  Government  furnished 


property  from  inventory  schedules  (FAR 
45.60&-4); 

(4)  Determine  method  of  disposal 
under  established  priorities  and 
document  disposal  decisions  and 
actions; 

(5)  Assign  the  automatic  release  date 
and  the  surplus  release  date; 

(6)  Initiate  prescribed  screening  and 
effect  resulting  transfers  and  donations; 

(7)  Account  for  disposal  of  all 
contractor  inventory  and  application  of 
proceeds  and  submit  to  the  plant 
clearance  officer  a  Standard  Form  1424. 
Inventory  Disposal  Report,  or 
equivalent; 

(8)  Maintain  the  donable  file  and 
release  property  to  eligible  donees  (FAR 
45.609); 

(9)  Prepare,  approve,  sign,  and 
maintain  official  plant  clearance  files 
and  required  forms  (245.7101); 

(10)  Not  conduct  noncompetitive  sales 
of  surplus  contractor  inventory;  and 

(11)  Notify  the  plant  clearance  officer 
in  advance  when  bidding  on  property. 

245.603-71    Disposal  of  contractor 
Inventory  for  NATO  cooperative  projects. 

(a)  North  Atlantic  Treaty 
Organization  (NATO)  cooperative 
project  agreements  may  include  disposal 
provisions  of  jointly  acquired  property 
without  regard  to  any  applicable 
disposal  laws  of  the  United  States. 

(b)  Disposal  of  such  property  may 
include  a  transfer  of  the  U.S.  interest  in 
the  property  to  one  of  the  other 
governments  participating  in  the 
agreement,  or  the  sale  of  the  property. 

(c)  Payment  for  the  transfer  or  sale  of 
any  U.S.  interest  shall  be  made  in 
accordance  with  the  terms  of  the  project 
agreement 

245.604    Restrictions  on  purchase  or 
retention  of  contractor  Inventory. 

(1)  Contractors  authorized  to  sell 
inventory  may  not  knowingly  sell  the 
inventory  to  any  person  or  that  person's 
agent,  employee,  or  household  member 
if  that  person — 

(i)  Is  a  civilian  employee  of  the  DoD  or 
the  U.S.  Coast  Guard;  or 

(ii)  Is  a  member  of  the  armed  forces  of 
the  United  States,  including  the  Coast 
Guard;  and 

(iii)  Has  any  functional  or  supervisory 
responsibilities  for  or  within  the  Defense 
Reutilization  and  Marketing  Program,  or 
for  the  disposal  of  contractor  inventory. 

(2)(i)  A  contractor's  authority  to 
approve  a  subcontractor's  sale, 
purchase,  or  retention  at  less  than  cost, 
and  the  subcontractor's  authority  to  sell, 
purchase,  or  retain  at  less  than  cost  if 
approved  by  a  higher-tier  contractor, 
does  not  include  authority  to  approve — 

(A)  A  sale  by  a  subcontractor  to  the 
next-higher  tier  contractor  or  to  an 


a^iliate  of  such  contractor  or  of  the 
subcontractor;  or 

(B)  A  sale,  purchase,  or  retention  at 
less  than  cost,  by  a  subcontractor 
affiliated  with  the  next  higher-tier 
contractor. 

(ii)  The  written  approval  of  the  plant 
clearance  officer  is  required  for  each 
excluded  sale,  purchase,  or  retention  at 
less  than  cost. 

(3)  Demilitarization.  The  contractor 
shall  demilitarize  contractor  inventory 
possessing  offensive  or  defense 
characteristics,  and  not  required  within 
the  DoD,  in  accordance  with  Defense 
Demilitarization  Manual,  DoD  4160.21- 
M-1.  In  unusual  cases  the  plant 
clearance  officer  may  authorize  the 
purchaser  to  perform  the 
demilitarization;  however,  the  purchaser 
shall  not  be  granted  such  authorization 
if  the  inventory  is  dangerous. 

(4)  Classified  inventory.  Classified 
contractor  inventory  shall  be  disposed 
of  in  accordance  with  applicable 
security  regulations  or  as  directed  by 
the  contracting  officer. 

(5)  Dangerous  inventory.  Contractor 
inventory  dangerous  to  public  health  or 
safety  shall  not  be  donated  or  otherwise 
disposed  of  unless  rendered  innocuous 
or  until  adequate  safeguards  have  been 
provided. 

245.606    Inventory  schedules. 

245.606-3    Acceptance. 

(a)  If  the  schedules  are  acceptable,  the 
plant  clearance  officer  shall,  within  15 
days,  complete  and  send  the  contractor 
a  DD  Form  1637.  Notice  of  Acceptance 
of  Inventory. 

(b)  To  assist  in  verifying  inventory 
allocability,  the  plant  clearance  officer 
shall  follow  the  instructions  in  245.7201. 

245.606-5    Instructions  for  preparing  and 
submitting  schedules  of  contractor 
Inventory. 

(d)  General  instructions  for 
completing  forms. 

(4)  The  contractor  shall  use  the 
following  codes  together  with  the 
disposal  codes  1  through  9,  X,  and  S 
(e.g..  Al.  F7.  SS)  to  indicate  the 
condition  of  the  property — 

A — New.  used,  repaired,  or 
reconditioned  property:  serviceable  and 
issuable  to  all  customers  without 
limitations  or  restrictions;  includes 
material  with  remaining  shelf  life  of 
more  than  six  months. 

B^New,  used,  repaired,  or 
reconditioned  property;  serviceable  and 
issuable  or  for  its  intended  purpose  but 
restricted  from  issue  to  specific  units, 
activities,  or  geographical  areas  because 
of  its  limited  usefulness  or  short  ser/ice- 
life  expectancy;  includes  material  and 
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remaining  shelf  life  of  three  to  six 
months. 

F — Economically  reparable  property 
which  requires  repair,  overhaul  or 
reconditioning:  includes  reparable  items 
which  are  radioactively  contaminated. 

H — Property  which  has  been 
determined  to  be  unserviceable  and 
does  not  meet  repair  criteria. 

S — Property  that  has  no  value  except 
for  its  basic  material  content. 

(e)  Instructions  for  completing 
specific  forms. 

(4)  Inventory  Schedule  D  (Special 
Tooling  and  Special  Test  Equipment) 
(SF1432). 

(ii)  Description. 

For  termination  inventory  included  in 
a  settlement  proposal,  include  cost  of 
inventory  acquired  for  performance  of 
the  entire  contract  in  column  Fl  and  cost 
of  inventory  acquired  solely  for  the 
terminated  portion  of  the  contract  in 
column  F2.  Cost  of  inventory  acquired 
for  the  entire  contract  must  be  prorated 
between  the  terminated  and 
nonterminated  portions. 

245.606-70    Instructions  for  compiettng 
DO  Form  1342,  DoO  Propsrty  Rscord. 

(a)  The  contractor  shall  list  excess 
industrial  plant  equipment  (IPE)  on  DD 
Form  1342,  DoD  Property  Record,  and 
submit  it  to  the  Government  property 
administrator  for  review  and  transmittal 
to  the  plant  clearance  officer.  For 
numerically  controlled  IPE.  the 
contractor  shall  prepare  and  submit  DD 
Form  1342.  section  VI.  (page  2). 
Numerically  Controlled  Machine  Data. 

(b)  Upon  receipt  of  the  DD  Form  1342, 
the  plant  clearance  officer  will — 

(1)  Designate  the  75th  day  from  the 
date  of  receipt  as  the  automatic  release 
date  (ARD]  and  the  90th  day  as  the 
screening  completion  date  (SCD);  and 

(2)  Enter  the  ARD  in  Block  24  of  the 
DD  Form  1342. 

245.607    Scrap. 

245.607-1    General. 

(aKi)  The  contractor  may  request  a 
pre-inventory  scrap  determination, 
made  by  the  plant  clearance  officer  after 
an  on-site  survey,  if  inventory  is 
considered  without  value  except  for 
scrap.  If  approved,  the  contractor  may 
make  a  single  descriptive  entry  on  an 
inventory  schedule,  generally  describing 
the  property  and  indicating  its 
approximate  total  cost.  The  plant 
clearance  officer  will  establish  a  plant 
clearance  case  and  perform  limited 
screening. 

(ii)  If  the  contractor  has  an  approved 
scrap  procedure,  routine  disposal  of 
production  scrap  and  spoilage  is 
authorized,  and  a  plant  clearance  case  is 
unnecessary.  The  contractor  may 


similarly  dispose  of  worn,  broken, 
mutilated,  or  otherwise  rejected  parts 
from  overhaul  and  repair  contracts  with 
the  approval  of  the  plant  clearance 
officer. 

(iiij  In  addition  to  segregating  scrap  to 
maximize  proceeds,  the  contractor  may 
also  consolidate  sales  of  Government 
and  contractor  scrap  if  approved  by  the 
plant  clearance  officer.  When  a 
consolidated  sale  is  approved,  the  plant 
clearance  officer  shall  waive  the  scrap 
warranty  required  at  245.607-70. 

(iv)  When  a  contractor's  approved 
scrap  procedure  does  not  require 
physical  segregation  of  Government  and 
contractor  scrap,  the  plant  clearance 
officer  shall  ensure  the  proceeds  of 
scrap  sale  are  equitably  distributed. 

245.607-2    Recovering  prectout  metals. 

(b)  The  plant  clearance  officer  shall 
obtain  disposition  instructions  from  the 
Defense  Reutilization  and  Marketing 
Service.  Attn:  DRMS-OCR,  74  N. 
Washington  Avenue.  Battle  Creek.  MI 
49017-3092,  for  precious  metals  (i.e., 
silver,  gold,  platinum,  palladium, 
rhodium,  iridium,  osmium,  and 
ruthenium),  including  scrap  and  items 
containing  recoverable  quantities  of 
these  metals. 

245.607-70    Scrap  warranty. 

(a)  If  the  contractor  sells  its  inventory 
as  scrap  to  anyone,  including  a  holding 
contractor,  the  contractor  shall  include 
in  the  sales  contract  a  signed  copy  of 
DD  Form  1639,  Scrap  Warranty. 

(b)  The  contracting  officer  may 
release  the  contractor  from  the  terms  of 
the  scrap  warranty  in  return  for 
consideration  paid  to  the  Government. 
The  consideration  will  represent  the 
difference  between — 

(1)  The  sale  price  of  the  scrap;  and 

(2)  A  fair  and  reasonable  price  for  the 
material  if  it  had  been  sold  for  purposes 
other  than  scrap. 

(c)  The  contractor  shall  pay  the 
consideration  to  the  Government  and 
the  Government  may  execute  the 
release  even  though  the  contract 
containing  the  warranty  was  not  made 
directly  with  the  Government. 

(d)  If  the  scrap  is  resold  to  a  second 
buyer,  the  first  buyer  shall  obtain  a 
scrap  warranty  from  the  second  buyer. 
Upon  receipt  of  the  second  buyer's  scrap 
warranty,  the  Government  will  release 
the  first  buyer  from  liability  under  the 
original  warranty. 

245.608    Screening  of  contractor 
Inventory. 

245.608-1    QeneraL 

(a)  The  plant  clearance  officer  shall 
arrange  for  inspection  of  property  at  the 
contractor's  plant  if  requested  by  a 


prospective  transferee,  in  such  a  manner 
as  to  avoid  interruption  of  the 
contractor's  operations. 

245.608-2    Standard  screening. 

(b)(1)  For  the  first  30  days,  property 
screening  will  be  limited  to  the 
contracting  agency  and  the  requiring 
agency,  when  they  are  not  the  same.  The 
requiring  agency  shall  have  priority  for 
retention  of  listed  items. 

245.608-5    Special  Items  screening. 

(a)  Special  test  equipment  with 
standard  components.  (1)  Tlie  contractor 
shall  report  any  excess  special  test 
equipment  (STE)  using  SF 1432, 
Inventory  Schedule  D  (Special  Tooling 
and  Special  Test  Equipment).  The 
contractor  shall  list  and  describe  on  the 
inventory  schedule  all  general-purpose 
components  which,  if  economically 
severable  from  the  STE.  would 
otherwise  be  classified  as  industrial 
plant  equipment  (IPE).  other  plant 
equipment  (OPE),  or  automatic  data 
processing  equipment  (ADPE). 

(2)  The  plant  clearance  officer  will 
perform  the  initial  screening  of  the 
composite  STE  unit. 

(A)  If  the  contracting  department/ 
agency  and  the  requiring  department/ 
agency  decline  the  STE  or  the  standard 
components  or  do  not  approve  their 
transfer  to  another  contract;  then, 

(B)  The  plant  clearance  officer  will 
screen  the  STE  and  any  severable 
components  with  the — 

[J]  General  Services  Administration — 
STE  unit,  less  any  standard  components, 
and  nonreportable  standard 
components; 

[2]  Defense  Industrial  Plant  Equipment 
Center — IPE  components; 

(5)  Contractor  Inventory 
Redistribution  System — OPE 
components;  and 

[4]  Defense  Automation  Resources 
Information  Center — ADPE  components. 

(d)  Procedures  for  Automatic  Data 
Processing  Equipment  (ADPE).  (1) 
Report  ADPE  that  is  Government-owned 
or  leased  by  the  contractor  (with 
Government  purchase  option  or  other 
interests,  including  use  rights)  to  the 
Defense  Automation  Resources 
Information  Center  (DARIC).  DARIu 
does  all  required  screening,  including 
General  Services  Administration 
screening  for  ADPE.  (See  DoD  7g50.1-M, 
Defense  Automation  Resources 
Management  Manual.) 

245.608-7    ReimtMirsement  of  cost  to 
transfer  of  contractor  Inventory. 

The  Defense  Logistics  Agency  will 
pay  for  the  movement  of  industrial  plant 
equipment  under  the  direction  and 
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control  of  the  Defense  Industr 
Equipment  Center. 

245.608-70    Contractor  Inventoi 
redistribution  system  (CIRS). 

(a)  Screen  serviceable  and  i 
contractor  inventory  through  ( 
it— 

(1)  Is  listed  on  SF  1428,  Inve 
Schedule  B,  or  SF  1434,  Invent 
Schedule  E;  and 

(2)  Has  a  national  stock  nun 
line  item  acquisition  value  in  i 
$50;  or 

(3)  Has  a  line  item  acquisiti( 
excess  of  $500  but  no  national 
number. 

(b)  Using  Standard  Form  12( 
of  Excess  Personal  Property,  tl 
clearance  officer  will  send  tw( 
SF  1428  or  SF  1434  (or  authori: 
substitutes)  to  the  Defense  Rei 
and  Marketing  Service  (DRMS 
will  notify  the  plant  clearance 
items  processed,  not  accepted 
available  for  local  area  screen 

(c)  Property  subject  to  CIRS 
processing  will  be  screened  w 
for  30  days.  On  the  Slst  day,  u 
otherwise  specified  on  SF  Fon 
appropriate  items  not  requisiti 
DoD  will  be  reported  to  the  Ge 
Services  Administration  (GSA 
standard  Federal  agency  and  ( 
screening.  Examples  of  items  > 
not  reportable  to  GSA  include 
hazardous  cleaners  and  solvei 

(d)  For  requisitioned  items,  1 
issue  shipping  instructions  to  t 
clearance  officer.  During  the  fi 
days  of  the  screening  period,  t 
clearance  officer  forwards  anj 
requisitions  received  to  DRMS 
days,  the  plant  clearance  offio 
forwards  the  requisition  direct 

(e)  The  contractor  sends  one 
the  shipping  document  to  DRV 
shipment  has  been  made. 

(f)  Unless  directed  by  the  co 
officer,  motor  vehicles  excess 
and  Navy  contracts  shall  not  t 
screened  through  CIRS. 

245.608-71    Screening  Industrial 
equipment 

(a)  Reporting.  Within  15  day 
receipt,  the  plant  clearance  off 
forward  two  copies  of  the  DD  1 
1342,  DoD  Property  Record,  to 
Defense  Industrial  Plant  Equip 
Center  (DIPEC),  Memphis.  TN 
all  IPE  not  condition  coded  "X 
Process  IPE  condition  coded  "i 
in  accordance  with  departmen 
agency  procedures. 

(b)  Screening — (1)  First  30  d/ 
DIPEC  will— 

(i)  Screen  excess  IPE  againsi 
requirements  with  priority  give 
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prospective  transferee,  in  such  a  manner 
as  to  avoid  interruption  of  the 
contractor's  operations. 

245.608-2    Standard  scfMning. 

(b)(1)  For  the  first  30  days,  property 
screening  will  be  limited  to  the 
contracting  agency  and  the  requiring 
agency,  when  they  are  not  the  same.  The 
requiring  agency  shall  have  priority  for 
retention  of  listed  items. 

245.608-5    Special  Items  screening. 

(a)  Special  test  equipment  with 
standard  components.  (1)  The  contractor 
shall  report  any  excess  special  test 
equipment  (STE)  using  SF 1432, 
Inventory  Schedule  D  (Special  Tooling 
and  Special  Test  Equipment).  The 
contractor  shall  list  and  describe  on  the 
inventory  schedule  all  general-purpose 
components  which,  if  economically 
severable  from  the  STE,  would 
otherwise  be  classified  as  industrial 
plant  equipment  (IPE),  other  plant 
equipment  (OPE),  or  automatic  data 
processing  equipment  (ADPE). 

(2)  The  plant  clearance  officer  will 
perform  the  initial  screening  of  the 
composite  STE  unit. 

(A)  If  the  contracting  department/ 
agency  and  the  requiring  department/ 
agency  decline  the  STE  or  the  standard 
components  or  do  not  approve  their 
transfer  to  another  contract;  then, 

(B)  The  plant  clearance  officer  will 
screen  the  STE  and  any  severable 
components  with  the — 

[1)  General  Services  Administration — 
STE  unit  less  any  standard  components, 
and  nonreportable  standard 
components: 

(2)  Defense  Industrial  Plant  Equipment 
Center — IPE  components; 

(5)  Contractor  Inventory 
Redistribution  System — OPE 
components;  and 

[4]  Defense  Automation  Resources 
Information  Center — ADPE  components. 

(d)  Procedures  for  Automatic  Data 
Processing  Equipment  (ADPE).  (1) 
Report  ADPE  that  is  Government-owned 
or  leased  by  the  contractor  (with 
Government  purchase  option  or  other 
interests,  including  use  rights)  to  the 
Defense  Automation  Resources 
Information  Center  (DARIC).  DARIu 
does  all  required  screening,  including 
General  Services  Administration 
screening  for  ADPE.  (See  DoD  7950.1-M. 
Defense  Automation  Resources 
Management  Manual.) 

245.608-7    RelmtHjrsenwnt  of  cost  to 
transfer  of  contractor  Inventory. 

The  Defense  Logistics  Agency  will 
pay  for  the  movement  of  industrial  plant 
equipment  under  the  direction  and 


control  of  the  Defense  Industrial  Plant 
Equipment  Center. 

245.608-70    Contractor  Inventory 
redistribution  system  (CIRS). 

(a)  Screen  serviceable  and  usable 
contractor  inventory  through  CIRS  when 
it— 

(1)  Is  listed  on  SF  1428,  Inventory 
Schedule  B,  or  SF  1434,  Inventory 
Schedule  E;  and 

(2)  Has  a  national  stock  number,  and 
line  item  acquisition  value  in  excess  of 
$50;  or 

(3)  Has  a  line  item  acquisition  value  in 
excess  of  $500  but  no  national  stock 
number. 

(b)  Using  Standard  Form  120,  Report 
of  Excess  Personal  Property,  the  plant 
clearance  officer  will  send  two  copies  of 
SF  1428  or  SF  1434  (or  authorized 
substitutes)  to  the  Defense  Reutilization 
and  Marketing  Service  (DRMS).  DRMS 
will  notify  the  plant  clearance  officer  of 
items  processed,  not  accepted,  or 
available  for  local  area  screening. 

(c)  Property  subject  to  CIRS 
processing  will  be  screened  within  DoD 
for  30  days.  On  the  31st  day,  unless 
otherwise  specified  on  SF  Form  120, 
appropriate  items  not  requisitioned  by 
DoD  will  be  reported  to  the  General 
Services  Administration  (GSA)  for 
standard  Federal  agency  and  donation 
screening.  Examples  of  items  which  are 
not  reportable  to  GSA  include  usable 
haTardous  cleaners  and  solvents. 

(d)  For  requisitioned  items,  DRMS  will 
issue  shipping  instructions  to  the  plant 
clearance  officer.  During  the  first  45 
days  of  the  screening  period,  the  plant 
clearance  officer  forwards  any 
requisitions  received  to  DRMS.  After  45 
days,  the  plant  clearance  officer 
forwards  the  requisition  directly  to  GSA. 

(e)  The  contractor  sends  one  copy  of 
the  shipping  document  to  DRMS  when 
shipment  has  been  made. 

(f)  Unless  directed  by  the  contracting 
officer,  motor  vehicles  excess  to  Army 
and  Navy  contracts  shall  not  be 
screened  through  CIRS. 

245.608-71    Screening  industrial  plant 
equipment. 

(a)  Reporting.  Within  15  days  of 
receipt,  the  plant  clearance  officer  will 
forward  two  copies  of  the  DD  Form 
1342,  DoD  Property  Record,  to  the 
Defense  Industrial  Plant  Equipment 
Center  (DIPEC),  Memphis,  TN  38114,  for 
all  IPE  not  condition  coded  "X"  or  "S". 
Process  IPE  condition  coded  "X"  or  "S" 
in  accordance  with  department  or 
agency  procedures. 

(b)  Screening— {!)  First  30  days. 
DIPEC  will— 

(i)  Screen  excess  IPE  against  all  DoD 
requirements  with  priority  given  to 


requirements  of  the  owning  department/ 
agency  through  the  30th  day. 

(ii)  For  items  selected,  issue  shipping 
instructions  containing  accounting, 
funding,  transportation,  routing 
recommendations,  and  preservation 
instructions. 

(2)  31st  through  75th  day.  (i)  DIPEC 
will  report  excess  IPE  to  GSA  on  31st 
day. 

(ii)  GSA  will— 

(A)  Approve  department/agency 
requests  on  first  come-first  served  basis; 

(B)  Approve  and  forward  transfer 
orders  to  the  contract  administration 
o^ice;  and 

(C)  Forward  copies  of  approved 
transfer  orders  to  DIPEC. 

(3)  76th  through  90th  day.  GSA  will— 
(i)  Provide  for  screening  for  donation; 
(ii)  Receive,  approve  and  forward 

donation  applications  to  the  contract 
administration  office;  and 

(iii)  Send  copies  of  approved 
applications  to  DIPEC. 

(4)  After  90th  day.  If  DoD  requirement 
is  identified,  and  item  is  available,  ship 
item  against  the  requirement  unless 
compelling  reasons  exist  for  not 
shipping  item. 

(c)  The  plant  clearance  officer  shall 
ensure  that  a  copy  of  the  shipping 
document  is  submitted  to  DIPEC  when 
IPE  is  transferred  use-to-use  or  use-to- 
storage  within  DoD. 

(d)  When  GSA  sells  IPE  that  is  excess 
to  ownership  but  not  to  DoD 
requirements,  report  the  sale  to  DIPEC 
in  accordance  with  department/agency 
procedures. 

245.609  Donations. 

Agencies  may  donate,  with  GSA 
approval  and  without  expense  to  the 
United  States,  certain  material  not 
needed  by  DoD  to  certain  organizations 
such  as  veterans'  organizations, 
soldiers'  monument  associations.  State 
museums,  and  incorporated  educational, 
not  for  profit  museums.  For  further 
guidance,  see  DoD  4160  .21-M,  Defense 
Reutilization  and  Disposal  Manual. 

245.610  Sale  of  surplus  contractor 
inventory. 

245.610-1    Responsibility. 

(a)  See  Subpart  245.73  for  sales  of 
contractor  inventory  under  the  control 
of  DoD. 

245.610-3    Proceeds  of  sale. 

(1)  Unless  otherwise  provided  in  the 
contract,  the  proceeds  of  any  sale, 
purchase,  or  retention  shall  be — 

(i)  Credited  to  the  Government  as  part 
of  the  settlement  agreement; 

(ii)  Credited  to  the  price  or  cost  of  the 
contract; 


(iii)  Applied  as  otherwise  directed  by 
the  contracting  officer  or 

(iv)  Forwarded  to  the  plant  clearance 
officer.  The  plant  clearance  officer — 

(A)  Within  two  days  after  receipt  will 
send  the  proceeds  and  a  DD  Form  1131, 
Cash  Collection  Voucher,  to  the 
designated  disbursing  officer.  Identify 
on  the  DD  Form  1131  the  contractor 
name  and  contract  number  or 

(B)  For  contractors  with  an  approved 
scrap  procedure,  will  ensure  the 
proceeds  are  appropriately  applied  to  an 
overhead  account.  "The  plant  clearance 
officer  may  assign  a  representative  who, 
with  the  assistance  of  the  contract 
auditor,  shall  periodically  validate  that 
proceeds  from  sales  of  production 
generated  scrap  are  collected  and 
applied  to  the  appropriate  account. 

(2)  Except  as  prescribed  in  paragraph 
(l)(iv)(B)  of  this  subsection,  the  plant 
clearance  officer  will  not  close  the  plant 
clearance  ease  until  verification  is 
received  that  the  credit  has,  in  fact,  been 
properly  applied. 

245.610-4    Contractor  Inventory  In  foreign 
countries. 

(1)  Normally,  DRMS  disposal 
activities  shall  be  used  to  dispose  of 
surplus  contractor  inventory  located 
outside  the  United  States  or  Canada. 
However,  if  authorized  by  the 
contracting  officer,  a  contractor  may  sell 
or  make  other  disposition  of  inventory  in 
foreign  countries. 

(2)  Sale  or  other  disposition  of  foreign 
inventory  by  the  contractor,  including 
sale  to  foreign  governments,  requires 
that— 

(i)  The  sales  contract  or  other 
document  transferring  title  include  the 
following  certificate: 

The  Purchaser  certifies  that  the  property 
covered  by  this  contract  will  be  used  in 
[name  of  country).  In  the  event  of  resale  or 
export  by  the  Purchaser  of  any  of  the 
property  acquired  at  a  price  in  excess  of 
Si. 000  United  States  dollars  or  equivalent  in 
other  currency  at  the  ofTicial  exchange  rate, 
the  Purchaser  agrees  to  obtain  the  approval 
of  [name  and  address  of  Contracting  Officer), 
and 

(ii)  The  contracting  officer  approve 
sales  contracts,  resales,  or  exports. 
Approval  is  permitted  only  if — 

(A)  The  proposed  purchaser's  name  is 
not  on  the  list  of  Parties  Excluded  from 
Procurement  Programs;  and 

(B)  The  sales  contract  or  other 
document  forbids  exports  by  purchasers 
and  subpurchasers  to  communist  areas 
(FAR  25.702)  or  o'her  prohibited 
destinations. 
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245.612  Remova]  and  storage. 

245.6 1 2-3    SpecW  storage  at  ttw 
Govemment't  expense. 

(a)  Before  authorizing  storage,  the 
contracting  officer  shall  ensure  funds 
are  available  to  pay  for  the  storage  and 
related  tasks.  In  addition,  the 
contracting  officer  shall  ensure  an 
annual  review  of  the  need  for  continued 
storage  at  Government  expense. 

(b)  All  storage  contracts  or 
agreements  shall  be  fully  funded  and 
separately  priced  and  shall  include  all 
allocable  costs. 

245.613  Property  disposai  detenninattons. 
The  plant  clearance  officer  shall — 

(1)  Record  the  reason  for  disposing  of 
the  property — 

(i)  As  scrap  and  salvage; 
(ii)  By  abandonment  or  destruction: 
and 
(iii)  By  noncompetitive  sale; 

(2)  Use  DD  Form  1641,  Disposal 
Determination/ Approval,  to  record 
disposal  determinations;  and 

(3)  File  the  completed  form  in  the 
plant  clearance  case  file. 

Subpart  245.70— Appointment  of 
Property  Adniinistrators  and  Plant 
Clearance  Officers 

245.7001  Selection,  appointment,  and 
termination. 

(a)  The  head  of  a  contracting  activity 
for  the  Defense  Logistics  Agency,  or  the 
head  of  the  contract  administration 
office  for  other  departments  and 
agencies  shall  select,  appoint,  or 
terminate  (in  writing)  property 
administrators  and  plant  clearance 
officers. 

(b)  In  selecting  qualified  property 
administrators  and  plant  clearance 
officers,  the  appointment  authority  shall 
consider  experience,  training,  education, 
business  acumen,  judgment,  character, 
and  ethics. 

245.7002  Dutiee  and  re8ponsit>iiities  of 
plant  clearance  officers. 

The  plant  clearance  officer  shall — 

(a)  Instruct  the  contractor  on  the 
preparation  of  inventory  schedules; 

(b)  Accept  or  reject  inventory 
schedules  and  DD  Forms  1342,  DoD 
Property  Record: 

(c)  Conduct  or  arrange  for  inventory 
verification; 

(d)  Initiate  screening  and  process 
resulting  transfer  and  donation  actions; 

(e)  Perform  final  plant  clearance  of 
contractor  inventory; 

(f)  Conduct  pre-inventory  scrap 
determinations; 

(g)  Evaluate  the  contractor's 
procedures  for  property  disposal: 


(h)  Determine  the  appropriate  method 
of  disposal; 

(i)  Survey  contractor-conducted  sales; 

(j)  Account  for  all  contractor 
inventory  reported  by  the  contractor 

(k)  Advise  and  assist  the  contractor, 
inventory  control  manager,  other 
Federal  agencies,  or  hi^er  headquarters 
in  actions  regarding  disposal  of 
contractor  inventory; 

(1)  Approve  method  of  sale,  evaluate 
bids,  and  approve  sale  prices  for 
contractor-conducted  sales; 

(m)  Recommend  the  reasonableness  of 
selling  expenses  on  contractor- 
conducted  sales; 

(n)  Secure  antitrust  clearance,  if 
required;  and 

(o)  Advise  the  contracting  officer  on 
all  property  disposal  matters. 

Subpart  245.71— Plant  Clearance 
Forms 

245.7101    Forms. 

Use  the  forms  listed  below  in 
performance  of  plant  clearance  actions. 

245.7101-1    Standard  Form  97,  Certificate 
of  Release  of  a  Motor  Vetilcte  (Agency 
Record  Copy). 

Use  for  transfers,  donations,  and  sales 
of  motor  vehicles.  The  contracting 
officer  shall  execute  the  SF  97  and 
furnish  it  to  the  purchaser. 

245.7101-2    DO  Form  114«,  Requisition  and 
Invotee  SWpptng  Doctmwfrt. 

Use  for  transfer  and  donation  of 
contractor  inventory.  Donations  of 
industrial  plant  equipment  may  be 
shipped  via  DD  Form  1149.  This  form 
may  also  be  used  to  consolidate 
contractor  inventory  redistribution 
system-directed  shipments  going  to  the 
same  destination. 

245.7101-3    DO  Form  134»-1,  DoD  Single 
Line  Item  Release/Receipt  Document 

Use  for  shipments  of  excess  industrial 
plant  equipment  and  contractor 
inventory  redistribution  system  (CIRS) 
inventory. 

245.7101-4    DO  Form  1640,  Request  for 
Plant  Clearance. 

Use  to  request  plant  clearance 
assistance  or  transfer  plant  clearance. 

Subpart  245.72— Special  Instructions 

245.7201    Performing  Inventory 
verification  and  determination  of 
allocability. 

Use  the  following 
guidance  for  verifying  inventory 
schedules — 

(a)  Allocability.  (1)  Review  contract 
requirements,  delivery  schedules,  bills 
of  material,  and  other  pertinent  material. 


Determine  whether  schedules  include 
material  which — 

(i)  Is  more  than  required  or 
reasonably  expected  to  be  required  for 
com.pletion  of  the  contract;  or 

(ii)  Might  be  usable  on  the  current 
contract,  or  diverted  to  other 
commercial  work  or  Government  use. 

(2)  Review  the  contractor's— 

(i)  Recent  purchases  of  similar 
material; 

(ii)  Plans  for  current  and  scheduled 
production; 

(iii)  Stock  record  entries;  and 

(iv)  Bills  of  material  for  similar  items. 

(b)  Quantity.  Ensure  available 
inventory  is  in  accordance  with 
quantities  listed  on  the  inventory 
schedules.  While  a  complete  physical 
count  of  each  item  is  not  required, 
perform  sufficient  checks  to  ensure 
accurate  quantities. 

(c)  Condition.  Ensure  the  inventory 
condition  matches  that  shown  on  the 
inventory  schedules. 

245.7202    EstabNsttIng  a  plant  clearance 
case. 

(a)  Upon  receipt  of  an  acceptable 
inventory  schedule  or  a  DD  Form  1342. 
DoD  Property  Record,  the  plant 
clearance  officer  shall  establish  a  plant 
clearance  case  file.  The  case  folder 
will— 

(1)  Identify  the  case  number  (see 
245.7203); 

(2)  Indicate  the  contractor's  name  and 
contract  number; 

(3)  Note  the  word  "Termination"  if 
applicable;  and 

(4)  Consolidate  all  inventory 
schedules  applicable  to  one  contract  at 
the  same  location,  if  possible. 

(b)  As  a  minimum,  include  in  the  plant 
clearance  case  file — 

(1)  Inventory  schedules  or  DD  Form 
1342.  DoD  Property  Record,  annotated  to 
show  all  disposal  actions; 

(2)  Copies  of  documents  forwarding 
inventory  schedules  to  the  appropriate 
screening  activity; 

(3)  Shipping  or  other  instructions  and. 
correspondence  directing  disposition  of 
contractor  inventory; 

(4)  Shipping  documents  transferring 
inventory; 

(5)  Inventory  verification  survey  or 
other  documents  showing  completion  of 
allocability  review; 

(6)  Forms  authorizing  donation  or  sale; 

(7)  Document  showing  disposition  of 
proceeds  from  plant  clearance  actions; 
and 

(8)  Any  other  documents  pertinent  to 
disposal  actions,  including  review  board 
cases,  antitrust  clearances,  and 
inventory  disposal  reports. 


245.7203  Assigning  plant  clea 
numbers. 

(a)  Use  a  three-part.  11-cha 
number  constructed  as  follov 

(1)  Part  1:  DoD  Activity  Ad 
Number  (6-character  alphant 
code)  assigned  to  the  contrac 
administering  activity. 

(2)  Pari  2:  Locally  assigned 
consecutive  alphanumeric  co 
beginning  each  calendar  yeai 
continuing  as  necessary  throi 
The  fourth  digit  is  the  last  nu 
calendar  year. 

(3)  Part  3:  The  11th  charact 
single  letter  identifying  the  di 
agency: 

C— Army     i  i 

Q-Navy 

E— Air  ForoW 

l^ — Marine  Corps 

U — Defense  Logistics  A^ncy 

N — Defense  Nuclear  Agency 

M — Defense  Mapping  Agency 

S— NASA 

D— Other  DoD  Activities 

O — Non-DoD  Activities 

(b)  Record  the  plant  cleara 
on  DD  Form  1635.  Plant  Cleai 
Register,  or  mechanized  equi 

245.7204  Preparing  Irwentory 
report 

(a)  Prepare  Standard  Form 
Inventory  Disposal  Report,  fc 
completed  plant  clearance  ce 
terminated  contracts,  prepan 
consolidated  Inventory  Dispt 
for  each  termination  docket. 

(b)  Distribute  the  report  to 
contracting  officer  and  to  an; 
activities  having  an  interest  i 
inventory  disposal. 

(c)  Items  on  the  form  are  s« 
explanatory  except: 

(1)  Item  12 — Insert  net  chai 
shortages,  overages,  errors,  p 
withdrawals,  etc.  Explain  in 
Remarks. 

(2)  Item  14 — Insert  amount 
is  retaining  or  purchasing  at ! 
acquisition  cost  (see  FAR  45. 

(3)  Item  15— Insert  acquisil 
and  net  credit  (full  credit  lest 
handling,  transportation,  and 
charges  for  items  returned  to 

(4)  Item  16 — Insert  the  acqi 
for  all  transfers  accomplishei 
16A  and  168,  insert  subtotals 
indicated. 

(5)  Item  18 — Insert  acquisil 
and  gross  proceeds.  When  a| 
sale  costs  are  reimbursed  fro 
proceeds,  show  net  proceeds 
Remarks. 

(6)  Items  20  and  21— Use  tc 
and  report  transactions  not  o 
identified,  such  as  assets  shi{ 

^vemment  precious  metals 
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Determine  whether  schedules  include 
material  which — 

(i)  Is  more  than  required  or 
reasonably  expected  to  be  required  for 
completion  of  the  contract;  or 

(ii)  Might  be  usable  on  the  current 
contract,  or  diverted  to  other 
commercial  work  or  Government  use. 

(2)  Review  the  contractor's — 

(i)  Recent  purchases  of  similar 
material; 

(ii)  Plans  for  current  and  scheduled 
production; 

(iii)  Stock  record  entries;  and 

(iv)  Bills  of  material  for  similar  items. 

(b)  Quantity.  Ensure  available 
inventory  is  in  accordance  with 
quantities  listed  on  the  inventory 
schedules.  While  a  complete  physical 
count  of  each  item  is  not  required, 
perform  sufficient  checks  to  ensure 
accurate  quantities. 

(c)  Condition.  Ensure  the  inventory 
condition  matches  that  shown  on  the 
inventory  schedules. 

245.7202    EstabNsttIng  a  plant  clearance 
case. 

(a)  Upon  receipt  of  an  acceptable 
inventory  schedule  or  a  DD  Form  134Z 
DoD  Property  Record,  the  plant 
clearance  officer  shall  establish  a  plant 
clearance  case  file.  The  case  folder 
will— 

(1)  Identify  the  case  number  (see 
245.7203); 

(2)  Indicate  the  contractor's  name  and 
contra<;t  number; 

(3)  Note  the  word  "Termination"  if 
applicable:  and 

(4)  Consolidate  all  inventory 
schedules  applicable  to  one  contract  at 
the  same  location,  if  possible. 

(b)  As  a  minimum,  include  in  the  plant 
clearance  case  file — 

(1)  Inventory  schedules  or  DD  Form 
1342,  DoD  Property  Record,  annotated  to 
show  all  disposal  actions: 

(2)  Copies  of  documents  forwarding 
inventory  schedules  to  the  appropriate 
screening  activity; 

(3)  Shipping  or  other  instructions  and. 
correspondence  directing  disposition  of 
contractor  inventory: 

(4)  Shipping  documents  transferring 
inventory: 

(5)  Inventory  verification  survey  or 
other  documents  showing  completion  of 
allocability  review; 

(6)  Forms  authorizing  donation  or  sale; 

(7)  Document  showing  disposition  of 
proceeds  from  plant  clearance  actions: 
and 

(8)  Any  other  documents  pertinent  to 
disposal  actions,  including  review  board 
cases,  antitrust  clearances,  and 
inventory  disposal  reports. 


245.7203  AMigning  plant  clearance  case 
number*. 

(a)  Use  a  three-part,  11-character 
number  constructed  as  follows: 

(1)  Part  1:  DoD  Activity  Address 
Number  (6-character  alphanumeric 
code)  assigned  to  the  contract 
administering  activity. 

(2)  Part  2:  Locally  assigned  4-character 
consecutive  alphanumeric  code, 
beginning  each  calendar  year  with  001 
continuing  as  necessary  through  ZZZ. 
The  fourth  digit  is  the  last  number  of  the 
calendar  year. 

(3)  Part  3:  The  11th  character  is  a 
single  letter  identifying  the  department/ 
agency: 

C — Army 

Q— Navy 

E>— Air  Forcci 

L — Marine  Corps 

U — Defense  LogibUcs  Agency 

N — Defense  Nuclear  Agency 

M — Defense  Mapping  Agency 

S— NASA 

D— Other  DoD  Activities 

O— Non-DoD  Activities 

(b)  Record  the  plant  clearance  number 
on  DD  Form  1635,  Plant  Clearance  Case 
Register,  or  mechanized  equivalent. 

245.7204  Preparing  Inventory  disposal 
report 

(a)  Prepare  Standard  Form  1424. 
Inventory  Disposal  Report,  for  each 
completed  plant  clearance  case.  For 
terminated  contracts,  prepare  a 
consolidated  Inventory  Disposal  Report 
for  each  termination  docket. 

(b)  Distribute  the  report  to  the 
contracting  officer  and  to  any  other 
activities  having  an  interest  in  the 
inventory  dispKisal. 

(c)  Items  on  the  form  are  self- 
explanatory  except: 

(1)  Item  12 — Insert  net  change  due  to 
shortages,  overages,  errors,  pricing,  or 
withdrawals,  etc.  Explain  in  item  16. 
Remarks. 

(2)  Item  14 — Insert  amount  contractor 
is  retaining  or  purchasing  at  full 
acquisition  cost  (see  FAR  45.605-1). 

(3)  Item  15 — ^Insert  acquisition  cost 
and  net  credit  (full  credit  less  approved 
handling,  transportation,  and  restocking 
charges  for  items  returned  to  supplier). 

(4)  Item  16 — Insert  the  acquisition  cost 
for  all  transfers  accomplished.  For  lines 
16A  and  16B,  insert  subtotals  as 
indicated. 

(5)  Item  18 — Insert  acquisition  cost 
and  gross  proceeds.  When  approved 
sale  costs  are  reimbursed  from 
proceeds,  show  net  proceeds  in  Item  26. 
Remarks. 

(6)  Items  20  and  21 — Use  to  identify 
and  report  transactions  not  otherwise 
identified,  such  as  assets  shipped  to  a 

^vemment  precious  metals 


reclamation  activity,  etc.  Further 
explanation  may  be  provided  in  Item  26. 
Remarks,  if  necessary. 

(7)  Item  25 — Totals  dispositions  must 
equal  amounts  on  line  13  and  must 
reflect  all  disposal  actions  within  the 
case. 

(8)  Item  26 — Show  the  specific 
disposition  of  proceeds  reported  in 
Items  14, 15,  and  18,  Also  indicate 
amounts  deleted  for  specific  contractor 
claims,  or  applied  as  a  credit  to  the 
claim.  Explain  any  entry  requiring 
explanation. 

245.7205    Reporting  excess  and  surplus 
contractor  Inventory. 

(a)  Contract  admimstration  offices 
with  plant  clearance  responsibilities 
will— 

(1)  Use  DD  Form  163a  Report  of 
Excess  and  Surplus  Contractor 
Inventory,  or  mechanized  equivalent,  to 
report  the  disposition  of  contractor 
inventory.  Do  not  include  disposition 
actions  transferred  to  other  offices. 
Unless  headquarters  of  the 
administering  activity  directs  otherwise, 
complete  only  the  column  total  for  each 
line  of  this  report. 

(2)  Prepare  quarterly  reports  for 
periods  ending  March  31.  June  30, 
September  30,  and  December  31. 
Activities  preparing  manual  reports  will 
submit  duplicate  reports  to  the 
headquarters  of  the  administering 
activity  within  ten  working  days  after 
the  close  of  the  report  period.  (Report 
Control  Symbol  DD(I&L)(Q)1430). 

(b)  Items  on  the  report  are  self- 
explanatory  except: 

(1)  Line  1 — Insert  totals  from  line  7  of 
the  preceding  report 

(2)  Line  2 — Insert  net  changes  due  to 
shortages,  overages,  errors,  or 
withdrawals  (other  than  purchases  or 
retention  at  cost). 

(3)  Line  3 — Insert  total  excess 
inventory  reported  by  contractors  during 
the  report  period. 

(4)  Line  5— Insert  total  plant  clearance 
cases  completed  during  the  report 
period.  Do  not  report  cases  as  completed 
until  all  property  is  disposed. 
Acquisition  cost  must  equal  line  19. 

(5)  Line  8— Insert  amount  retained  or 
withdrawn  at  full  cost 

(6)  Line  9 — Insert  acquisition  cost  in 
the  "Acquisition  Cost"  column  and 
insert  acquisition  cost  less  handling, 
transportation,  or  restocking  charges,  in 
the  "Proceeds"  cohunn. 

(7)  Line  10 — Insert  acquisition  cost  of 
all  transfers  completed  during  the  report 
period.  On  lines  lOA  through  lOH,  insert 
subtotals  representing  transfers  to  the 
agency  indicated.  Exclude  amounts  on 
lines  lOA  through  lOH  when  computing 
line  19  totals. 


(8)  Line  12 — Insert  the  acquisition  cost 
and  gross  proceeds.  When  tale  costs  are 
reimbursed  from  proceeds,  show  net 
proceeds  in  remains. 

(9)  Lines  14  and  1&— Used  to  identi^r 
and  report  other  transactions. 

(10)  Line  18— Insert  Section  II  totals. 
Line  18  acquisition  cost  muM  equal 
acquisition  cost  on  line  5. 

245.7206    Transrottttng  DO  Fonn  1342.  DoD 
Property  Record. 

As  a  minimum,  the  plant  clearance 
officer  will  provide  the  following 
information  in  a  letter  forwarding  DD 
Forms  1342  to  DIPEC— 

(a)  Number  of  DD  Forms  1342 
included: 

(b)  Automatic  release  date; 

(c)  Screening  complete  date; 

(d)  Contractor's  name  and  address: 

(e)  Contract  number. 

(f)  Contracting  activity  that  awarded 
the  contract  under  which  the  contractor 
acquired  the  equipment 

(g)  Location  of  the  industrial  plant 
equipment: 

(h)  Total  acquisition  cost: 

(i)  A  statement  advising  that  the 

automatic  release  date  will  not  be 

extended: 
(j)  A  note  stating  that — 

(1)  Request  for  transfer  or  shipment 
must  include  appropriate  fund  citations 
for  packing,  crating,  and  handling 
charges:  and 

(2)  Government  bills  of  lading  (GBLs) 
should  be  furnished  or,  if  shipment  will 
be  accomplished  by  other  than  CBL, 
DIPEC  must  cite  transportation  funds; 
and 

(k)  The  plant  clearance  officer's 
signature  block. 

Subpart  245.73 — Sale  of  SurphJt 
Contractor  Inventory 

245.7301     PoMcy. 

(a)  Screeaing  must  be  completed 
before  any  surplus  contractor  inventory 
sale. 

(b)  Except  as  provided  in  245.7307. 
sales  of  surplus  contractor  inventory 
shall  be  competitive. 

(c)  The  headquarters  of  the  contract 
administration  activity  must  approve  the 
use  of  auctions,  spot  bids,  or  retail  sales. 


245.7302    Compettttve  ( 

245.7302-1    Property  descriptions. 

(a)  Describe  the  property  as  "used"  or 
"unused."  Indicate  if  unused  property  is 
still  in  the  manufacturer's  original 
containers.  Qualifying  statements  such 
as  "well-preserved"  or  "repairs 
required"  are  authorized.  Do  not  use 
condition  codes  or  the  terms  "new"  or 
"salvage." 
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(b)  Property  descriptions  must  be 
accurate  and  adequate  for  identification 
by  prospective  bidders.  Use  commercial 
terminology  and  original  manufacturer 
and  brand  name,  if  applicable. 

245.7302-2    Lotting. 

(a)  Consider  combining  property  into 
lots  when  the  quantities,  value,  or 
nature  of  the  property  makes  it 
uneconomical  to  sell  separately. 

(b)  When  lotting  is  appropriate  and 
economically  practical — 

(1)  Size  the  lots  to  encourage  bidding 
by  small  businesses  or  individuals; 

(2)  Lot  unused  items  by  make  or 
manufacturer,  except  when  quantities  or 
dollar  values  are  small; 

(3)  Lot  commercially  similar  items 
when  practicable; 

(4)  Lot  used  and  unused  items 
separately  unless  quantities,  value,  or 
nature  of  property  makes  it 
uneconomical  to  sell  separately; 

(5)  Size  lots  large  enough  to  ensure  the 
selling  costs  are  not  disproportionate  to 
the  anticipated  proceeds. 

245.7302-3    Alternate  bids. 

Offerors  may  be  solicited  to  bid  for 
groups  or  for  the  entire  offering  by  use 
of  the  following: 

Item (Alternate  Bid) 

This  item  consists  of  all  property  listed  and 

described  in  Items to . 

inclusive.  Award  under  this  item  will  be 
made  only  if  the  highest  acceptable  bid  on 
this  item  is  equal  to,  or  greater  than,  the  total 
of  the  highest  acceptable  bids  on  Items 
to ,  inclusive. 

245.7302-4    Basis  for  sale. 

(a)  Unit  price  basis — requires  the 
offeror  to  state  the  bid  price  in  terms  of 
the  quantity  or  weight  generally  applied 
in  commercial  sales  of  similar  items. 

(b)  Lot  price  basis — requires  the 
offeror  to  submit  a  bid  for  the  entire  lot. 
Use  the  lot  price  basis  of  sale  only  when 
property  cannot  be  sold  by  unit  measure 
or  the  potential  sales  return  is  small. 

245.7302-5    Mailing  lists. 

(a)  The  plant  clearance  officer  will 
ensure  the  contractor  solicits  a  sufficient 
number  of  bidders  to  obtain  adequate 
competition. 

(b)  When  large  quantities  of  property, 
special  commodities,  or  unusual 
geographic  locations  are  involved,  the 
plant  clearance  officer  is  encouraged  to 
obtain  additional  listings  from:  Defense 
Reutilization  and  Marketing  Service, 
Attn:  DRMS-OCR,  74  North  Washington 
Avenue,  Battle  Creek,  MI  49017-3092. 

245.7303    Formal  bid  procedures. 

(a)  The  contractor  will  use  formal 
invitations  for  bid  unless  the  plant 


clearance  officer  approves  use  of 
informal  bid  procedures. 

(b)  The  contractor  shall  solicit  bids  at 
least  15  calendar  days  before  bid 
opening  to  allow  adequate  opportunity 
to  inspect  property  and  prepare  bids. 

(c)  For  large  sales,  the  contractor  may 
use  summary  lists  of  items  offered  as 
bid  sheets  with  detailed  descriptions 
attached. 

(d)  In  addition  to  mailing  or  delivering 
notice  of  the  proposed  sale  to 
prospective  bidders,  the  contractor  may. 
when  the  results  are  expected  to  justify 
the  additional  expense — 

(1)  Display  a  notice  of  the  proposed 
sale  in  appropriate  public  places. 

(2)  Publish  a  sales  notice  in 
appropriate  trade  journals  or  magazines 
and  local  newspapers. 

(e)  When  the  acquisition  cost  of  the 
property  to  be  sold  at  one  time,  in  one 
place,  is  $250,000  or  more,  the  contractor 
shall  send  a  notice  of  the  proposed  sale 
to:  U.S.  Department  of  Commerce, 
Commerce  Business  Daily,  Sales 
Section.  P.O.  Box  5999.  Chicago.  IL 
60680. 

(1)  The  contractor  shall  send  the  CBD 
notice  at  least  20  days  before  bid 
opening,  or  date  of  sale. 

(2)  CBD  notices  shall  be— 

(i)  Double  spaced  and  in  synopsis 
form  suitable  for  printing; 

(ii)  Transmitted  by  fastest  mail 
available;  and 

(iii)  Contain  the  following  information 
in  the  order  listed: 

(A)  Name  and  address  of  contractor 
issuing  the  invitation  for  bids; 

(B)  Name  or  title,  address,  and     , 
telephone  number  of  the  official  from 
whom  copies  of  the  sales  offering  and 
other  information  can  be  obtained; 

(C)  Description  of  the  property  to  be 
sold  including,  when  desired,  the  total 
estimated  acquisition  cost; 

(D)  The  number  of  the  invitation  or 
sale; 

(E)  The  date  of  the  sale  or  bid 
opening; 

(F)  The  type  of  sale,  i.e.,  sealed  bid, 
spot  bid,  auction;  and 

(G)  The  location  of  the  property, 
(fl  The  plant  clearance  officer  or 

representative  will  witness  the  bid 
opening.  Within  two  working  days  after 
bid  opening,  the  contractor  will  submit 
to  the  plant  clearance  officer  two  copies 
of  an  abstract  of  all  bids,  signed  by  the 
witnessing  Government  representative. 

245.7304    Informal  bid  procedures. 

(a)  Upon  approval  of  the  plant 
clearance  officer,  the  contractor  may 
issue  informal  invitations  to  bid  (orally, 
telephonically,  or  by  other  informal 
media),  provided — 


(1)  Maximum  practical  competition  is 
maintained; 

(2)  Sources  solicited  are  recorded;  and 

(3)  Informal  bids  are  confirmed  in 
writing. 

(b)  Bids  by  the  contractor  or  its 
employees  shall  be  submitted  to  the 
plant  clearance  officer  prior  to  soliciting 
bids  from  other  prospective  bidders. 

245.7305    Sale  approval  and  award. 

The  plant  clearance  officer  will — 

(1)  Evaluate  bids  to  establish  that  the 
sale  price  is  fair  and  reasonable,  taking 
into  consideration — 

(i)  Knowledge  or  tests  of  the  market; 

(ii)  Current  published  prices  for  the 
property; 

(iii)  The  nature,  condition,  quantity, 
and  location  of  the  property;  and 

(iv)  Information  from  the  Defense 
Reutilization  and  Marketing  Service. 

(2)  Approve  award  to  the  responsible 
bidder  whose  bid  is  most  advantageous 
to  the  Government,  price  and  other 
factors  considered.  Award  shall  not  be 
approved  to  any  bidder  who  is  not 
eligible  to  enter  into  a  contract  with  the 
DoD  due  to  inclusion  on  the  list  of 
Parties  Excluded  from  Procurement 
Programs.  If  a  compelling  reason  exists 
to  award  to  a  bidder  on  the  excluded 
list,  the  plant  clearance  officer  shall 
request  approval  from  the  headquarters 
of  the  administering  activity. 

(3)  Notify  the  contractor  within  five 
working  days  of  the  bidder  to  whom  an 
award  shall  be  made.  The  contractor 
shall  make  the  award,  collect  the 
proceeds  of  the  sale,  and  release  the 
property  to  the  purchaser.  The 
contractor  shall  provide  the  plant 
clearance  officer  with  evidence  of 
delivery  reflecting  actual  quantities 
released  to  the  purchaser. 

245.7306  Sales  services. 

When  sale  services  are  needed,  the 
plant  clearance  officer  will  document 
the  reasons  in  the  case-file  and  make 
arrangements  directly  with  the  Defense 
Reutilization  and  Marketing  Service 
(DRMS)  or  General  Services 
Administration  (GSA).  The 
arrangements  will  include  a  requirement 
to  return  all  proceeds  to  the  plant 
clearance  officer  for  crediting  in 
compliance  with  FAR  45.610-3. 

245.7307  Non-competltlve  sales. 
245.7307-1    General. 

(a)  Non-competitive  sales  include 
purchases  or  retention  at  less  than  co?t 
by  the  contractor. 

(b)  Non-competitive  sales  may  be 
made  when — 

(1)  The  contracting  department/ 
agenry  or  the  plant  clearance  officer 


determines  that  this  method  i 
to  expeditious  plant  clearanc 

(2)  The  sale  is  otherwise  ju 
the  basis  of  circumstances  lis 
245.7307-2: 

(3)  The  Government's  inter 
adequately  protected;  and 

(4)  FAR  subpart  1.7  require 
met.  I 

(c)  Non-competitive  sales  s 
fair  and  reasonable  prices  no 
those  reasonably  expected  ui 
competitive  sale. 

245.7307-2    Justification. 

(a)  Conditions  justifying  nc 
competitive  sales  are — 

(1)  Scientific  equipment  all 
terminated  research  and  devi 
contracts  with  educational  in 

(2)  No  acceptable  bids  recc 
an  advertised  competitive  sa 

(3)  Property  value  so  small 
anticipated  proceeds  would  i 
formal  competitive  sale; 

(4)  Sale  to  States,  territorie 
possessions,  political  subdivi 
thereof,  or  tax-supported  age 
therein,  and  the  estimated  fa 
value  of  the  property  and  oth 
satisfactory  terms  of  disposa 
obtained; 

(5)  Specialized  nature  of  th 
would  not  create  bidder  intei 

(6)  Removal  of  the  propert; 
reduce  its  value  or  result  in 
disproportionate  handling  ex 

(7)  Such  action  is  essential 
Government's  interests. 

(b)  The  contracting  departi 
agency  will  provide  the  conti 
administration  office  the  sale 
justification  and  any  special 
provisions  when  the  departir 
decides  to  sell  production  eq 
the  contractor  by  non-compe 

245.7308  Antitrust  nottficatloi 
(a)  When  contractor  inven 
acquisition  cost  of  $3  million 
any  patents,  processes,  techi 
inventions,  regardless  of  cos 
or  otherwise  disposed  of  to  p 
interests  notify  the  Attorney 
and  the  General  Services 
Administration  (GSA)  of  the 
terms  and  conditions  of  disp< 
the  following  information  to 
Department  of  Justice  and  th 
through  the  contract  adminis 
agency  chaiuiels.  Report  Cor 
DD-P&L(AR)  1492  applies. 

(1)  Location  and  descriptic 
property  (specify  tonnage  if  i 

(2)  Proposed  sale  price  (ex 
proposed  purchaser  was  not 
bidder); 

(3)  Acquisition  cost  of  proj 
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(1)  Maximum  practical  competition  is 
maintained; 

(2)  Sources  solicited  are  recorded;  and 

(3)  Informal  bids  are  confirmed  in 
writing. 

(b)  Bids  by  the  contractor  or  its 
employees  shall  be  submitted  to  the 
plant  clearance  officer  prior  to  soliciting 
bids  from  other  prospective  bidders. 

245.7305    Sale  approval  and  award. 

The  plant  clearance  officer  will — 

(1)  Evaluate  bids  to  establish  that  the 
sale  price  is  fair  and  reasonable,  taking 
into  consideration — 

(i)  Knowledge  or  tests  of  the  market; 

(ii)  Current  published  prices  for  the 
property; 

(iii)  The  nature,  condition,  quantity, 
and  location  of  the  property;  and 

(iv)  Information  from  the  Defense 
Reutilization  and  Marketing  Service. 

(2)  Approve  award  to  the  responsible 
bidder  whose  bid  is  most  advantageous 
to  the  Government,  price  and  other 
factors  considered.  Award  shall  not  be 
approved  to  any  bidder  who  is  not 
eligible  to  enter  into  a  contract  with  the 
DoD  due  to  inclusion  on  the  list  of 
Parties  Excluded  from  Procurement 
Programs.  If  a  compelling  reason  exists 
to  award  to  a  bidder  on  the  excluded 
list,  the  plant  clearance  officer  shall 
request  approval  from  the  headquarters 
of  the  administering  activity. 

(3)  Notify  the  contractor  within  five 
working  days  of  the  bidder  to  whom  an 
award  shall  be  made.  The  contractor 
shall  make  the  award,  collect  the 
proceeds  of  the  sale,  and  release  the 
property  to  the  purchaser.  The 
contractor  shall  provide  the  plant 
clearance  officer  with  evidence  of 
dehvery  reflecting  actual  quantities 
released  to  the  purchaser. 

245.7306  Sales  services. 

When  sale  services  are  needed,  the 
plant  clearance  officer  will  document 
the  reasons  in  the  case-file  and  make 
arrangements  directly  with  the  Defense 
Reutilization  and  Marketing  Service 
(DRMS)  or  General  Services 
Administration  (GSA).  The 
arrangements  will  include  a  requirement 
to  return  all  proceeds  to  the  plant 
clearance  officer  for  crediting  in 
compliance  with  FAR  45.810-3. 

245.7307  Non-competltlve  sales. 
245.7307-1     General. 

(a)  Non-competitive  sales  include 
purchases  or  retention  at  less  than  co9t 
by  the  contractor. 

(b)  Non-competitive  sales  may  be 
made  when — 

(1)  The  contracting  department/ 
agency  or  the  plant  clearance  officer 
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determines  that  this  method  is  essential 
to  expeditious  plant  clearance; 

(2)  The  sale  is  otherwise  ^tified  on 
the  basis  of  circumstances  listed  in 
245.7307-2: 

(3}  The  Government's  interests  are 
adequately  protected;  and 

(4)  FAR  subpart  1.7  requirements  are 
met. 

(c)  Non-competitive  sales  shall  be  at 
fair  and  reasonable  prices  not  less  than 
those  reasonably  expected  under 
competitive  sale. 

245.7307-2    Justification. 

(a]  Conditions  justifying  non- 
competitive sales  are — 

(1)  Scientific  equipment  allocated  to 
terminated  research  and  development 
contracts  with  educational  institutions; 

(2)  No  acceptable  bids  received  under 
an  advertised  competitive  sale; 

(3)  Property  value  so  small  that 
anticipated  proceeds  would  not  warrant 
formal  competitive  sale; 

(4)  Sale  to  States,  territories, 
possessions,  political  subdivisions 
thereof,  or  tax-supported  agencies 
therein,  and  the  estimated  fair  market 
value  of  the  property  and  other 
satisfactory  terms  of  disposal  are 
obtained; 

(5)  Specialized  nature  of  the  property 
would  not  create  bidder  interest; 

(6)  Removal  of  the  property  would 
reduce  its  value  or  result  in 
disproportionate  handling  expenses;  or 

(7)  Such  action  is  essential  to  the 
Government's  interests. 

(b)  The  contracting  department/ 
agency  will  provide  the  contract 
administration  office  the  sales 
justification  and  any  special  sales 
provisions  when  the  department/agency 
decides  to  sell  production  equipment  to 
the  contractor  by  non-competitive  sale. 

245.7308    Antitrust  notification. 

(a)  When  contractor  inventory  with  an 
acquisition  cost  of  $3  million  or  more;  or 
any  patents,  processes,  techniques,  or 
inventions,  regardless  of  cost,  are  sold 
or  otherwise  disposed  of  to  private  • 
interests  notify  the  Attorney  General 
and  the  General  Services 
Administration  (GSA)  of  the  proposed 
terms  and  conditions  of  disposal.  Submit 
the  following  information  to  the 
Department  of  Justice  and  the  GSA 
through  the  contract  administration 
agency  channels.  Report  Control  Symbol 
DD-P&L(AR)  1492  applies. 

(1)  Location  and  description  of 
property  (specify  tonnage  if  scrap); 

(2)  Proposed  sale  price  (explain  if  the 
proposed  purchaser  was  not  highest 
bidder); 

(3)  Acquisition  cost  of  property; 


(4)  Manner  of  sale,  indicating  whether 
by- 

(i)  Sealed  bid  (specify  number  of 
bidders  solicited  and  bids  received): 

(ii)  Auction  or  spot  bid  (state  how  sale 
was  advertised);  or 

(iii)  Negotiation  (explain  why  property 
was  not  sold  competitively); 

(5)  Proposed  purchaser's  name, 
address,  and  trade  name  (if  any)  under 
which  proposed  purchaser  is  doing 
business; 

(6)  If  a  corporation,  provide  state  and 
date  of  incorporation,  and  name  and 
address  of — 

(i)  Each  holder  of  25  percent  or  more 

of  the  corporate  stock: 
(ii)  Each  subsidiary;  and 
(iii)  Each  company  under  common 

control  with  proposed  purchaser; 

(7)  If  a  partnership,  provide — 

(i)  Name  and  address  of  each  partner 
and 

(ii)  Other  business  connections  of 
each  partner 

(8)  Nature  of  proposed  purchaser's 
business  (indicate  whether  it*  scope  is 
local,  statewide,  regional,  or  national); 

(9)  Estimated  dollar  vohime  of  sales  of 
proposed  purchaser  (as  of  latest 
calendar  or  fiscal  year); 

(10)  Estimated  net  worth  of  proposed 
purchaser;  and 

(11)  Intended  use  of  property. 

(b)  Do  not  dispose  of  property  until 
the  Attorney  General  determines 
whether  the  proposed  disposal  action 
would  tend  to  create  or  maintain  a 
situation  inconsistent  with  the  antitrust 
laws. 

(c)  If  the  Attorney  General  advises 
that  the  proposed  disposition  is 
inconsistent  with  the  antitrust  laws,  do 
not  continue  with  the  proposed 
disposition. 

(d)  Under  non-competitive  sales,  the 
prospective  purchaser  shall  be  informed 
that  final  consummation  of  the  sale  is 
subject  to  determination  by  the  Attorney 
General. 

(e)  Under  competitive  or  non- 
competitive sales,  the  purchaser  is 
required  to  provide  the  information 
required  in  paragraph  (a)  of  this 
subsection. 

245.7309    Mandatory  terms  and 
conditions— formal  tnvHattons. 

Sale  by  formal  invitation  shall 
include,  as  a  minimum,  the  terms  and 
conditions  in  this  section. 

245.7309-1     Inspection. 

The  Bidder  is  invited  to  inspect  the 
property  prior  to  submitting  a  bid. 
Property  will  be  available  for  inspection 
at  the  places  and  times  specified  in  the 
Invitation.  Failure  to  inspect  property 


does  not  constitute  grounds  for  the 
withdrawal  of  a  bid  after  opening. 

245.7309-2    Condition  and  location  of 
property. 

(a)  Unless  otherwise  specifically 
provided  in  the  Invitation,  all  property  .s 
offered  for  sale  "as  is"  and  "where  is  "  If 
the  Invitation  provides  that  the 
Contractor  will  load,  then  "where  is" 
means  f.o.b.  conveyance  at  the  point 
specified  iii  the  Invitation. 

(b)  The  description  is  based  on  the 
best  available  information.  However, 
the  Contractor  makes  no  warranty, 
express  or  implied,  as  to  quantity,  kind, 
character,  quality,  weight,  size,  or 
description  of  the  property  or  its  fitness 
for  any  use  or  purpose. 

(c)  Except  as  provided  in  Conditions 
245.7306-8.  Variations  in  Quantity  or 
Weight,  and  245.73O&-10,  Risk  of  Loss, 
no  request  for  adjustment  in  price  or  for 
rescission  of  the  sale  will  be  considered. 
This  is  not  a  sale  by  sample. 

245.7309-3    Consideration  of  bids. 

(a)  Bidder  agrees  that  this  bid  is  firm 
and  irrevocable  within  the  acceptance 
period  specified  in  the  Invitation  (or,  if 
not  specified,  not  less  than  ten  or  more 
than  60  days). 

(b)  The  right  is  reserved  to  reject  any 
or  all  bids,  to  waive  any  technical 
defects  in  bids,  and,  unless  otherwise 
specified  in  the  offering  or  by  the  Bidder, 
to  accept  any  one  item  or  group  of  items 
in  the  bid.  Unless  the  invitation  provides 
otherwise,  bids — 

(1)  May  be  on  any  or  all  items; 

(2)  Must  be  submitted  on  the  unit 
basis  specified  for  that  item: 

(3)  Must  cover  the  total  number  of 
units  designated  for  that  item:  and 

(4)  Unit  prices  govern. 

245.7309-4    Payment 

(a)  Purchaser  agrees  to  pay  the  full 
purchase  price  for  awarded  property  at 
the  prices  quoted  in  the  bid.  Unless  an 
adjustment  is  required  pursuant  to 
Condition  245.7306-8.  Variations  in 
Quantity  or  Weight,  payment  must  be 
made  within  the  time  specified  for 
removal  and  prior  to  delivery  of  any  of 
the  property.  In  the  event  that  any 
adjustment  is  made,  payment  must  be 
made  immediately  after  such 
adjustment. 

(b)  The  full  purchase  price,  or  balance 
if  a  bid  deposit  was  required,  shall  be 
paid  to  the  Contractor  in  cash  or  by 
certified  check,  cashier's  check, 
traveler's  check,  bank  draft,  or  postal  or 
express  money  order.  The  Contractor  is 
not  required  to  extend  credit  to  any 
purchaser. 
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(c)  The  Contractor  reserves  the  right 
to  apply  any  bid  deposits  made  under 
this  Invitation  by  a  bidder  against  any 
amounts  due  under  a  contract  awarded 
by  the  Contractor  under  this  Invitation. 
If  the  total  sum  due  to  the  contractor  is 
less  than  the  amount  deposited  with  the 
bid,  the  difference  shall  be  promptly 
refunded.  Deposits  accompanying  bids 
which  are  not  accepted  shall  be 
promptly  returned. 

245.7309-5    Title. 

(a)  Unless  otherwise  specified  in  the 
Invitation,  title  to  property  sold  under 
this  Invitation  shall  vest  in  the 
Purchaser  when  full  payment  is  made.  If 
the  Invitation  provides  for  loading  by 
the  Contractor,  title  shall  not  vest  until 
payment  and  loading  are  completed. 

(b)  A  Standard  Form  97,  Certificate  of 
Release  of  a  Motor  Vehicle,  (or  a  State 
certificate  of  title)  shall  be  furnished  for 
motor  vehicles  and  motor-propelled  or 
motor-drawn  equipment  requiring 
licensing. 

245.73<»-6    Delivery  and  removal  of 
property. 

(a)  Unless  otherwise  specified  in  the 
Invitation,  the  Purchaser  shall  be 
entitled  to  obtain  the  property  upon 
vesting  of  title  in  the  Purchaser.  Delivery 
shall  be  made  at  the  designated 
location,  and  removal  will  be  at  the 
Purchaser's  expense  within  the  time 
frame  specified  in  the  Invitation  or  any 
additional  time  allowed  by  the 
Contractor. 

(b)  The  Purchaser  shall  reimburse  the 
Contractor  for  any  damage  to  the 
Contractor's  property  caused  by 
Purchaser's  removal  operations.  If 
additional  time  is  required  to  remove  the 
property,  the  Contractor,  without 
hmiting  any  other  rights,  may  require  the 
Purchaser  to  pay  reasonable  storage 
charges. 

245.7309-7    Default 

If  the  successful  Bidder  fails  to  make 
full  payment,  remove  property  by  the 
specified  date,  or  comply  with  any  other 
terms  and  conditions  of  sale,  the 
Contractor  reserves  the  right  to  sell  or 
otherwise  dispose  of  any  or  all  such 
property  and  to  charge  losses  and 
incidental  expenses  to  the  defaulting 
Bidder.  Bid  deposits  received  (if 
required  in  the  Invitation]  shall  be 
applied  against  such  losses  and 
expenses. 

245.7309-8    Variations  In  quantity  or 
weight 

When  property  is  sold  on  a  "unit 
price"  basis,  the  Contractor  reserves  the 
right  to  vary  by  up  to  15  percent  the 
quantity  or  weight  listed  in  the 
Invitation  and  the  Purchaser  agrees  to 


accept  dehvery  of  any  quantity  or 
weight  within  these  limits.  The  purchase 
price  shall  be  adjusted  in  accordance 
with  the  unit  price  and  on  the  basis  of 
the  quantity  or  weight  delivered. 

245.7309-9    Weighing. 

(a)  When  weighing  is  necessary  to 
determine  the  exact  purchase  price,  the 
Purchaser  shall  arrange  for  and  pay  all 
weighing  expenses.  When  removal  is  by 
truck,  weighing  shall  be  subject  to 
supervision  and  accomplished  on — 

(1)  Contractor  scales; 
(2J  Certified  scales;  or 
(3)  Other  scales  acceptable  to  both 
parties. 

(b)  When  removal  is  by  rail,  weighing 
shall  be  on  railroad  scales  or  by  other 
means  acceptable  to  the  railroad  for 
freight  purposes.  The  Purchaser  shall 
pay  switching  charges. 

245.7309-10    Risk  Of  loss. 

The  Contractor  is  responsible  for 
reasonable  care  and  protection  of  the 
property  until  the  date  specified  for 
removal.  All  risk  of  loss,  damage,  or 
destruction  from  any  cause  whatsoever 
shall  be  bpme  by  the  Purchaser  after 
passage  of  title. 

245.7309-11    Liability. 

Contractor  and  Government  liability, 
when  liability  has  been  established, 
shall  not  exceed  the  refund  of  any 
portion  of  the  purchase  price  already 
received  by  the  Contractor. 

245.7309-12    Oral  statements. 

Any  oral  statement  by  the  Contractor 
changing  or  supplementing  the  contract 
or  any  condition  thereof  is  unauthorized. 

245.7309-13    Eligibility  of  bidders. 

The  Bidder  shall  certify  that  the 
Bidder  is  not — 

(a)  A  civilian  employee  of  the 
Department  of  Defense  or  the  United 
Slates  Coast  Guard  whose  duties 
include  any  functional  or  supervisory 
responsibility  for  disposal  of  contractor 
inventory; 

(b)  A  member  of  the  United  States 
Armed  Forces,  including  the  Coast 
Guard,  whose  duties  include  any 
functional  or  supervisory  responsibility 
for  disposal  of  contractor  inventory; 

(c)  An  agent  employee  or  immediate 
member  of  the  household  of  personnel  in 
paragraphs  (a)  and  (b) . 

245.7309-14    Claims  liability. 

The  Purchaser  or  Bidder  agrees  to 
save  the  Contractor  and  Government 
harmless  from  any  and  all  claims, 
demands,  actions,  debts,  liabilities, 
judgments,  costs,  and  attorney's  fees 
arising  out  of,  claimed  on  account  of,  or 
in  any  manner  predicated  upon  loss  of 


or  damage  to  property  of,  and  injuries  to 
or  the  death  of  any  and  all  persons 
whatsoever,  in  any  manner  caused  or 
contributed  to  by  the  Purchaser  or 
Bidder,  their  agents,  servants  or 
employees,  while  in,  upon,  or  about  the 
sale  site  on  which  the  property  sold  or 
offered  for  sale  is  located,  or  while  going 
to  or  departing  from  such  areas:  and  to 
save  the  Contractor  and  Government 
harmless  from  and  on  account  of 
damages  of  any  kind  which  the 
Contractor  may  suffer  as  the  result  of 
the  acts  of  any  of  the  Purchaser's  agents, 
servants,  or  employees  while  in  or  about 
the  said  sites. 

245.7310    Special  term  and  conditions. 

When  necessary,  include  the  special 
conditions  of  this  section  in  formal 
invitations. 

245.7310-1    Demilitarization. 

When  demilitarization  of  property  is 
required,  whether  on  or  off  contractor  or 
Government  premises,  the  invitation 
must  include  the  following  clause: 

(a)  Demilitarization. 

Item(s) require  demilitarization  by 

the  Purchaser  in  the  manner  and  to  the 
degree  set  forth  below: 

(1)  For  property  located  in  the  United 
States  insert  item  number(s)  and  speciflc 
demilitarization  requirements  for  item(s] 
shown  in  Attachment  1.  Part  2  of  Defense, 
Demilitarization  Manual; 

(2)  For  property  located  outside  the  United 
States,  insert  item  number(s)  and  specific 
demilitarization  requirements  for  item(s) 
shown  in  Attachment  1,  Part  3  of  DoD 
4160.21-M-l.  Defense  Demilitarization 
Manual. 

(b)  Demilitarization  on  Government 
Premises. 

Property  requiring  demilitarization  shall 
;iot  be  removed,  and  title  shall  not  pass  to  the 
Purchaser,  until  demilitarization  has  been 
completed  and  approved  by  an  authorized 
Contractor  and  Government  representative. 
Demilitarization  will  be  accomplished  as 
specified  in  the  contract  Component  parts 
vital  to  the  military  or  lethal  purpose  of  the 
propajrty  shall  be  rendered  unusable.  The 
Purchaser  agrees  to  assume  all  cost  incident 
to  the  demilitarization  and  to  restore  the 
working  area  to  its  present  condition  after 
removing  the  demilitarized  property. 

(c)  Demilitarization  on  Non-Government 
Premises.  Property  requiring  demilitarization 
shall  be  demilitarized  by  the  Purchaser  under 
supervision  of  qualified  Department  of 
Defense  personnel.  Title  shall  not  pass  to  the 
Purchaser  until  demilitarization  has  been 
completed  by  the  Purchaser  and  approved  by 
an  authorized  Contractor  and  Government 
representative.  Demilitarization  will  be 
accomplished  as  specified  in  the  contract. 
Component  parts  vital  to  the  military  or 
lethal  purpose  of  the  property  shall  be 
rendered  unusable.  The  Purchaser  agrees  to 
assume  all  costs  incident  to  the 
demilitarization. 
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(d)  Failure  to  Demilitarize.  If 
fails  to  demilitarize  the  propertj 
in  the  contract,  the  Contractor  n 
giving  ten  days  written  notice  ft 
mailing  to  the  Purchaser — 

(1)  Repossess,  demilitarize,  ai 
property  to  the  Purchaser.  The  f 
hereby  agrees  to  pay  to  the  Con 
to  the  return  of  the  property,  all 
incurred  by  the  Contractor  in  re 
demilitarizing,  and  returning  th< 
the  Purchaser. 

(2)  Repossess,  demilitarize,  ai 
property,  and  charge  the  defaul 
will  all  excess  costs  incurred  bj 
Contractor.  The  Contractor  shal 
costs  from  the  purchase  price  ai 
balance  of  the  purchase  price,  il 
Purchaser.  In  the  event  the  exc€ 
exceed  the  purchase  price,  the  c 
Purchaser  hereby  agrees  to  pay 
costs  to  the  Contractor. 

(3)  Repossess  and  resell  the  p 
similar  terms  and  conditions.  In 
option  is  exercised,  the  Contrac 
charge  the  defaulting  Purchaser 
excess  costs  incurred  by  the  Co 
Contractor  shall  deduct  these  e: 
from  the  original  purchase  price 
the  balance  of  the  purchase  prii 
the  defaulting  Purchaser.  Shouli 
costs  to  the  Contractor  exceed  I 
price,  the  defaulting  Purchaser  I 
to  pay  these  excess  costs  to  the 

245.7310-2  Performance  bor 
Performance  bonds  are  re 
work,  other  than  loading,  is 
performed  by  the  purchaser 
is  considered  necessary  to  e 
performance.  Generally,  per 
bonds  shall  be  100  percent  c 
estimated  cost  of  the  work  t 
performed.  If  a  100  percent  j 
bond  would  be  disadvantag 
Contractor  or  to  the  Govern 
amount  may  be  reduced  to  i 
50  percent  of  the  estimated  i 
work.  Include  the  following 
when  performance  bonds  ai 

Performance  Bond 

Within  ten  days  after  notice  ( 
Purchaser  shall  furnish  a  perfoi 

in  the  sum  of  $ to  cove 

Purchaser's  obligations.  Such  b 
remain  in  full  force  and  effect  d 
of  the  contract  and  any  extensi 
agreed  upon.  The  Purchaser  shf 
permitted  to  begin  performance 
bond  has  been  received. 

245.7310-3    Uablilty  and  Insu 
When  the  work  to  be  perf 
the  purchaser  warrants,  use 
following: 

Liability  and  Insurance 

The  Purchaser  shall  at  the  Pu 
expense  purchase  and  maintaii 
term  of  the  contract  insurance  i 
'  (a)  Standard  workers'  compe 
employer's  liability  insurance  r 
State  and  Federal  statutes.  Hov 
Contractor  may  waive  this  reqi 
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or  damage  to  property  of.  and  injuries  to 
or  the  death  of  any  and  all  persons 
whatsoever,  in  any  manner  caused  or 
contributed  to  by  the  Purchaser  or 
Bidder,  their  agents,  servants  or 
employees,  while  in.  upon,  or  about  the 
sale  site  on  which  the  property  sold  or 
offered  for  sale  is  located,  or  while  going 
to  or  departing  from  such  areas;  and  to 
save  the  Contractor  and  Government 
harmless  from  and  on  account  of 
damages  of  any  kind  which  the 
Contractor  may  suffer  as  the  result  of 
the  acts  of  any  of  the  Purchaser's  agents, 
ser\'anfs,  or  employees  while  in  or  about 
the  said  sites. 

245.7310    Special  term  and  conditions. 

When  necessary,  include  the  special 
conditions  of  this  section  in  formal 
invitations. 

245.7310-1    Demilitarization. 

When  demilitarization  of  property  is 
required,  whether  on  or  off  contractor  or 
Government  premises,  the  invitation 
must  include  the  following  clause: 

fa)  Demilitarization. 

ltem{s) require  demilitarizafion  by 

the  Purchaser  in  the  manner  and  to  the 
degree  set  forth  below: 

(1)  For  property  located  in  the  United 
States  insert  item  number(s)  and  specific 
demilitarization  requirements  for  itemfs) 
shown  in  Attachment  1.  Part  2  of  Defense, 
Demilitarization  Manual; 

(2)  For  property  located  outside  the  United 
Slates,  insert  item  number(s)  and  specific 
demilitarization  requirements  for  item(s) 
shown  in  Attachment  1,  Part  3  of  DoD 
4160.21-M-l,  Defense  Demilitarization 
Manual. 

(b)  Demilitarization  on  Government 
Premises. 

Property  requiring  demilitarization  shall 
not  be  removed,  and  title  shall  not  pass  to  the 
Purchaser,  until  demilitarization  has  been 
completed  and  approved  by  an  authorized 
Contractor  and  Government  representative. 
Demilitarization  will  be  accomplished  as 
specified  in  the  contract.  Component  parts 
vital  to  the  military  or  lethal  purpose  of  the 
proparty  shall  be  rendered  unusable.  The 
Purchaser  agrees  to  assume  all  cost  incident 
to  the  demilitarization  and  to  restore  the 
working  area  to  its  present  condition  after 
removing  the  demilitarized  property. 

(c)  Demilitarization  on  Non-Government 
Premises.  Property  requiring  demilitarization 
shall  be  demilitarized  by  the  Purchaser  under 
supervision  of  qualified  Department  of 
Defense  personnel.  Title  shall  not  pass  to  the 
Purchaser  until  demilitarization  has  been 
completed  by  the  Purchaser  and  approved  by 
an  authorized  Contractor  and  Government 
representative.  Demilitarization  will  be 
accomplished  as  specified  in  the  contract. 
Component  parts  vital  to  the  military  or 
lethal  purpose  of  the  property  shall  be 
rendered  unusable.  The  Purchaser  agrees  to 
assume  all  costs  incident  to  the 
demilitarization. 


(d)  Failure  to  Demilitarize.  If  the  Purchaser 
fails  to  demilitarize  the  property  as  specified 
in  the  contract,  the  Contractor  may,  upon 
giving  ten  days  written  notice  from  date  of 
mailing  to  the  Purchaser — 

(1)  Repossess,  demilitarize,  and  return  the 
property  to  the  Purchaser.  The  Purchaser 
hereby  agrees  to  pay  to  the  Contractor,  prior 
to  the  return  of  the  property,  all  costs 
incurred  by  the  Contractor  in  repossessing, 
demilitarizing,  and  returning  the  property  to 
the  Purchaser. 

(2)  Repossess,  demilitarize,  and  resell  the 
property,  and  charge  the  defaulting  Purchaser 
will  all  excess  costs  incurred  by  the 
Contractor.  The  Contractor  shall  deduct  these 
costs  from  the  purchase  price  and  refund  the 
balance  of  the  purchase  price,  if  any,  to  the 
Purchaser.  In  the  event  the  excess  costs 
exceed  the  purchase  price,  the  defaulting 
Purchaser  hereby  agrees  to  pay  these  excess 
costs  to  the  Contractor. 

(3)  Repossess  and  resell  the  property  under 
similar  terms  and  conditions.  In  the  event  this 
option  is  exercised,  the  Contractor  shall 
charge  the  defaulting  Purchaser  with  all 
excess  costs  incurred  by  the  Contractor.  The 
Contractor  shall  deduct  these  excess  costs 
from  the  original  purchase  price  and  refund 
the  balance  of  the  purchase  price,  if  any,  to 
the  defaulting  Purchaser.  Should  the  excess 
costs  to  the  Contractor  exceed  the  purchase 
price,  the  defaulting  Purchaser  hereby  agrees 
to  pay  these  excess  costs  to  the  Contractor. 

245.7310-2    Performanc*  bond. 

Performance  bonds  are  required  when 
work,  other  than  loading,  is  to  be 
performed  by  the  purchaser  and  a  bond 
is  considered  necessary  to  ensure 
performance.  Generally,  performance 
bonds  shall  be  100  percent  of  the 
estimated  cost  of  the  work  to  be 
performed.  If  a  100  percent  performance 
bond  would  be  disadvantageous  to  the 
Contractor  or  to  the  Government,  the 
amount  may  be  reduced  to  not  less  than 
50  percent  of  the  estimated  cost  of  the 
work.  Include  the  following  condition 
when  performance  bonds  are  required: 

Performance  Bond 

Within  ten  days  after  notice  of  award,  the 
Purchaser  shall  furnish  a  performance  bond 

in  the  sum  of  $ to  cover  the 

Purchaser's  obligations.  Such  bond  shall 
remain  in  full  force  and  effect  during  the  term 
of  the  contract  and  any  extensions  as  may  be 
agreed  upon.  The  Purchaser  shall  not  be 
permitted  to  begin  performance  until  the 
bond  has  been  received. 

245.7310-3    Uablllty  and  Insurance 

When  the  work  to  be  performed  by 
the  purchaser  warrants,  use  the 
following: 

Liability  and  Insurance 

The  Purchaser  shall  at  the  Purchaser's  own 
expense  purchase  and  maintain  daring  the 
term  of  tlie  contract  insurance  as  follows: 
-   (a)  Standard  workers'  compensation  and 
employer's  liability  insurance  required  under 
State  and  Federal  statutes.  However,  the 
Contractor  may  waive  this  requirement  upon 


receipt  of  satisfactory  evidence  that  the 
Purchaser  is  qualified  as  a  self-insurer  under 
applicable  provisions  of  law. 

(b)  Bodily  injury  liability  insurance  in  an 
amount  not  less  than  $300,000  for  any  one 
occurrence:  and 

(c)  Property  damage  liability  insurance. 

245.7310-4    Dangerous  property. 

The  following  warning  shall  be 
included  when  it  cannot  be  certified  that 
the  property  is  completely  harmless: 

Dangerous  Property 

Purchasers  are  warned  that  the  properly 
purchased  may  contain  items  of  an  explosive, 
toxic,  or  inflammable  nature,  notwithstanding 
reasonable  care  exercised  by  the  Contractor 
to  render  the  property  harmless.  The 
Contractor  and  the  Government  assume  no 
liability  for  damage  to  the  property  of  the 
Purchaser,  or  for  personal  injuries  or 
disabilities  to  the  Purchaser  or  the 
Purchaser's  employees,  or  to  any  other 
person,  arising  from  or  incident  to  the 
purchase  of  the  property,  or  its  use  or 
disposition  by  the  Purchaser.  The  Purchaser 
shall  save  the  Contractor  and  the 
Government  harmless  from  any  and  all  such 
claims. 

245.7310-5    Controlled  substances. 

The  sale  of  controlled  substances,  e.g.. 
narcotics,  stimulants,  depressants,  or 
hallucinogenic  drugs,  shall  be  subject  to 
the  following  special  conditions: 

(a)  Controlled  Substances.  Bids  will 
be  rejected  unless  the  Bidder  submits 
the  following  certiHcation  with  its  bid: 

The  undersigned  represents  and  warrants 
that  it  is  registered  under  The  Comprehensive 
Drug  Abuse  Prevention  and  Control  Act  of 
1970,  and  is  authorized  under  the  law  and  by 
the  Attorney  General,  U.S.  Department  of 
justice  (Bureau  of  Narcotics  and  Dangerous 
Drugs)  to  buy  controlled  substances  as  a 
medical  practitioner,  dealer  or  manufacturer 
of  controlled  substances. 

(b)  Narcotic  Drugs  and  Chemicals. 
Bids  will  be  rejected  unless  the  Bidder 
submits  the  following  certification  with 
its  bid: 

The  undersigned  represents  and  warrants 
that  it  is  registered  under  Federal  narcotics 
laws  and  is  authorized  by  law  and  by  the 
Bureau  of  Narcotics.  United  States  Treasury 
Department,  as  a  manufacturer  of  narcotics. 

245.7310-6    Radioactive  material 

The  following  shall  be  used  whenever 
the  property  offered  for  sale  is  capable 
of  emitting  ionized  radiation: 

Radioactive  Material 

Purchasers  are  warned  that  the  property 
may  be  capable  of  emitting  ionized  radiation. 
The  Contractor  and  the  Government  assume 
no  liability  for  damage  to  the  property  of  the 
Purchaser,  or  for  personal  injuries  or 
disabilities  to  the  Purchaser  or  the 
Purchaser's  employees,  or  to  any  other 
person  arising  from  or  incident  to  the 
purchase  of  the  property  or  its  use  or 


disposition  by  the  Purchaser.  The  Purchaser 
shall  hold  the  Contractor  and  the 
Government  harmless  from  all  such  claims. 
The  Purchase  should  warn  possessors  or 
users  of  the  property  that  it  may  be  capable 
of  emitting  ionized  radiation. 

245.7310-7    Scrap  warranty. 

The  following  condition  shall  be  used 
whenever  property,  other  than 
production  scrap,  is  offered  for  sale  as 
scrap: 

Scrap  Warranty 

The  Purchaser  represents  and  warrants 
that  the  property  will  be  used  only  as  scrap, 
and  will  not  be  resold  until — 

(a)  Scrapping  has  been  accomplished:  or 

(b)  The  Purchaser  obtains  an  identical 
warranty  from  any  subsequent  purchaser. 

245.73 10-«    Antitrust  clearance. 

When  property  with  an  acquisition 
cost  of  $3  million  or  more  is  to  be  sold, 
include  the  following  in  the  invitation: 

Antitrust 

When  the  property  offered  for  sale  has  an 
acquisition  cost  of  $3  million  or  more,  or 
consists  of  patents,  processes,  techniques,  or 
inventions,  irrespective  of  cost,  the  successful 
Bidder  shall  be  required  to  furnish  additional 
information  and  shall  allow  up  to  60  days  for 
acceptance  of  its  bid.  Award  shall  be  made 
only  upon  advice  from  the  Department  of 
justice  that  the  proposed  sale  would  not 
create  or  maintain  a  situation  inconsistent 
with  the  antitrust  laws. 

245.73 1 1    Optional  conditions. 

The  following  special  conditions  of 
sale  may  be  added  at  the  option  of  the 
contractor 

245.731 1-1    Sales  and  use  tax  HablHty. 

For  purchases  of  property  subject  to  a 
state  sales  or  use  tax,  a  special 
condition  of  sale  may  stipulate  that  the 
Purchaser  shall  pay  and  the  Contractor 
shall  collect  the  amount  of  the  tax, 
which  shall  be  itemized  separately  on 
the  billing  document. 

245.731 1-2    Safety,  security,  and  Are 
regulations. 

245.73 11-3    Bid  deposits. 

245.731 1-4    Other  special  conditions. 

Other  special  conditions  considered 
necessary  by  the  Contractor  are  subject 
to  the  prior  approval  of  the  plant 
clearance  officer.  Approval  will 
normally  be  granted  provided  the 
prescribed  conditions  of  sale  are  not 
altered  or  affected  and  the  interest  ^f  . 
the  Government  is  not  adversely 
affected. 
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Subpart  24«.1— General 

246.101     Definitions. 

Metrology  is  the  science  of  weights 
and  measures  used  to  determine 
conformance  to  technical  requirements 
including  the  development  of  standards 
and  systems  for  absolute  and  illative 
measurements. 

Quality  means  the  composite  of 
material  attributes  including 
performance  features  and 
characteristics  of  a  product  or  service  to 
satisfy  a  given  need. 

Quality  assurance  is  a  planned  and 
sj'stematic  pattern  of  all  actions 
necessary  to  provide  adequate 
confidence  that  adequate  technical 
requirements  are  established;  products 
and  services  conform  to  established 
technical  requirements;  and  satisfactory 
performance  is  achieved. 

Quality  audit  is  a  systematic 
examination  of  the  acts  and  decisions 
with  respect  to  quality  in  order  to 
independently  verify  or  evaluate  ttie 
operational  requirements  of  the  quality 
program  or  the  specification  or  contract 
requirements  of  the  product  or  service. 

Quality  prograa  is  a  program  which 
is  developed,  planned,  and  managed  to 
carry  out  cost  effectively  all  efforts  to 
e^ect  the  quality  of  materials  and 
services  from  concept  through 
validation,  full-scale  development, 
production,  deployment,  and  disposal. 

246.102  f>elicy. 

Departments  and  agencies  shall 
also — 

(1]  Develop  and  manage  a  cost 
effective  qaality  program  to  ensure  that 
contract  perforniance  conforms  to 
specified  requirements.  Apply  the 
quality  program  to  aU  contracts  for 
services  and  products  designed, 
developed,  purchased,  produced,  stored, 
distributed,  operated,  maintained,  or 
disposed  of  by  contractors. 

(2)  Conduct  quality  audits  to  ensure 
the  quality  of  products  and  services 
meet  contractual  requirements. 

(3)  Base  the  type  and  extent  of 
Covenuaent  contract  quality  assurance 
actions  on  the  particular  acquisition. 

(4)  Provide  oonbw:tor8  the  maximum 
fiexibility  in  estaUishing  dficient  and 
effective  quality  programs  to  meet 
contractual  requirements. 

246.103  Contracting  office 
reapoaeiMNtlcs. 

The  contracting  office  may  conduct 
product-oriented  surveys  and 
evaluations  to  determine — 

(1)  The  adequacy  of  the  technical 
requirements  relating  to  quality;  and 

(2)  Product  conformance  to  design 
intent.  Consider  conducting  the  surveys 


and  evaluations  in  conjunction  with  the 
activity  responsible  for  technical 
requirements. 

(a)  Contracting  offices  are  also 
responsible  for — 

(i)  Assisting  the  technical  activity  in 
improi-ing  the  quality  requirements  for 
contracts  when  first  identified  for 
competitive  acquisition;  and 

(ii)  Assisting  in  determining  the  cause 
of  problems  noted  in  user  experience 
reports. 

(b)  The  contracting  office  must 
coordinate  with  the  quality  assarance 
activity  before  changing  any  quality 
requirement. 

(c)  The  activity  responsible  for 
technical  requirements  may  prepare 
instructions  covering  the  type  and 
extent  of  Government  mspections  for 
acquisitions  that  are  complex,  have 
critical  applications,  or  have  unusual 
requirements. 

(i)  In  preparing  the  instructions,  the 
technical  activity  shall  consider,  as 
applicable — 

(A)  The  past  quality  history  of  the 
contractor; 

(B)  The  criticahty  of  the  material 
procured  in  relation  to  its  intended  use. 
considering  such  factors  as — 

(1)  Reliability; 

(2)  Safety; 

(3)  Interchangeability;  and 

(4)  Maintainability; 

(C)  Problems  eiKx»untered  in  the 
development  of  the  material; 

(D)  Problems  encountered  m  other 
procurements  of  the  same  or  similar 
materiah 

(E)  Available  feed-back  data  from 
contract  administration,  receiving, 
testing,  or  using  activities;  and 

(F)  The  experience  of  other 
contractors  in  overcoming 
manufacturing  problems. 

(ii)  The  instructions  ^uill — 

(A)  Be  kept  to  a  mininram: 

(B)  Comply  with  246,47(>-a  and 

(C)  Be  prepared  on  a  contract-by- 
contract  basis. 

(iii)  The  instructions  sha^  not — 

(A)  Serve  as  a  substitute  for 
incomplete  contract  quality 
requireaients; 

(B)  Impose  greater  inspection 
requirements  thaa  are  in  the  contract: 

(C)  Use  broad  or  general  designations 
such  as — 

{IJ  All  requirements; 

(2)  All  characteristics;  or 

(3)  All  characteristics  in  the 
clasaficatitn  of  defects; 

(DJ  Be  used  for  routine  administrative 
procedures:  or 


(E)  Specify  continued  insp 
requirements  when  statistici 
sampling  will  provide  an  adi 
degree  of  protection. 

(iv)  After  issuing  the  instn 
technical  activity — 

(A)  Must  provide  the  cont 
administration  office  availal 
information  regarding  those 
which  resulted  in  the  requin 
Government  inspection; 

(B)  Must  periodically  anal 
to  continue,  change,  or  discc 
instructions;  and 

(C)  Must  advise  the  contr: 
administration  office  of  the  i 
periodic  analyses. 

246.104    Contract  adminlstrat 
responsibUities. 

(f)  The  contract  administr 
shall  continue  to  follow  any 
written  instructions  receivec 
■contracting  office  until  the  c 
office  acts  on  a  recommendi 


Technical  Description 


Commercial 

Military-Federal.. 
Military-Federal.. 
Military-Federal.. 


(2)  When  purchasing  a  coi 
item,  the  technical,  quality  a 
and  contracting  activities  m 
together  to  tailor  contract  qi 
requirements  to — 

(i)  Eliminate  or  minimize  i 
Government  testing,  quality 
inspection  requirements.  Co 

(A)  The  item's  appHcatior 

(B)  The  cost  objectives  of 
acquisition;  and 

(C)  The  item's  reliability  e 
established  in  the  commerci 

(ii)  Maximize  use  of  the  c( 
conformance  consistent  witl 
46.504;  and 

(iii)  Provide  for  examinati 
acceptance  at  the  most  ecor 
(source  or  destination). 

Subpart  246.3— Contract  C 

246.370    Material  Inspection  i 
report 

(aj  Use  the  clause  at  252.2 
Material  Inspection  and  Rec 
Report,  in  solicitations  and  i 
when  there  will  be  separate 
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and  evaluations  in  conjunction  with  the 
activity  responsible  for  technical 
requirements. 

(a)  Contracting  offices  are  also 
responsible  for — 

(i)  Assisting  the  technical  activity  in 
impro\,-iiig  the  quality  requirements  for 
contracts  when  first  identified  for 
competitive  acquisition;  and 

(ii)  Assisting  in  determining  the  cause 
of  problems  noted  in  user  experience 
reports. 

(b)  The  contracting  office  must 
coordinate  with  the  quality  assurance 
activity  before  changing  any  quality 
requirement. 

(c)  The  activity  responsible  for 
technical  requirements  may  prepare 
instructions  covering  the  type  and 
extent  of  Government  mspections  for 
acquisitions  that  are  complex,  have 
critical  applications,  or  have  unusual 
requirements. 

(i)  In  preparing  the  instructions,  the 
technical  activity  shall  consider,  as 
applicable — 

(A)  The  past  quality  history  of  the 
contractor; 

(B)  The  criticahty  of  the  material 
procured  in  relation  to  its  intended  use. 
considering  such  factors  aa — 

(1)  Reliability; 

(2)  Safety; 

(3)  Interchangeability;  and 

(4)  Maintainability; 

(C3  Problems  encountered  in  the 
development  of  the  material; 

(D)  Problems  encountered  in  other 
procurements  of  the  same  or  similar 
materiah 

(E)  Available  feed-back  data  fi^jm 
contract  administration,  receiving, 
testing,  or  using  activities;  and 

(F)  The  experience  of  other 
contractors  in  overcoming 
manufacturing  problems. 

(ii)  The  instructions  tki&W — 

(A)  fie  kept  to  a  mintnTunu 

(B)  Comply  with  246.47t>-2;  and 

(C)  Be  prepared  on  a  conb-act-by- 
contract  basis. 

(iii)  The  instructions  sha^  not — 

(A)  Serve  as  a  substitute  for 
incomplete  contract  quality 
requirements; 

(B)  Impose  greater  inspection 
requirements  than  are  in  the  contract; 

(C)  Use  broad  or  general  designations 
such 
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(E)  Specify  continued  inspection 
requirements  when  statistically  sound 
sampling  will  provide  an  adequate 
degree  of  protection. 

(iv)  After  issuing  the  instructions,  the 
technical  activity — 

(A)  Must  provide  the  contract 
administration  office  available 
information  regarding  those  factors 
which  resulted  in  the  requirement  for 
Government  inspection; 

(B)  Must  periodically  analyze  the  need 
to  continue,  change,  or  discontinue  the 
instructions;  and 

(C)  Must  advise  the  contract 
administration  office  of  the  results  of  the 
periodic  analyses. 

246.104    Contract  administration  office 
responsibilities. 

(f)  The  contract  administration  office 
shall  continue  to  follow  any  specific 
written  instructions  received  from  the 
contracting  office  until  the  contracting 
office  acts  on  a  recommendation. 


Subpart  246.2— Contract  Quality 
Requirements 

246.202    Types  of  contract  quality 
requirements. 

246.202-3    Higher-level  contract  quality 
requirements. 

(b)(i)  Inspection  System 
Requirements.  MIL-1-45208  requires  that 
the  contractor  establish  and  maintain  an 
inspection  system. 

MlL-I-45208  is  used  in  contracts — 

(A)  In  addition  to  a  standard 
inspection  requirement;  and 

(B)  When  technical  requirements 
require  control  of  quality  by  both  in- 
process  and  final  end-item  inspection, 
including  such  elements  of  the 
manufacturing  process  as — 

[J]  Measuring  and  testing  equipment; 

(2)  Drawings  and  changes; 

(J)  Inspection;  and 

[4)  Documentation  and  records. 

(ii)  Quality  Program  Requirements. 

MIL-Q-9858  requires  that  the 
contractor  establish  and  maintain  a 
quality  program. 

MIL-Q-9858  is  used  in  contracts — 


(A)  In  addition  to  a  standard 
inspection  requirement;  and 

(B)  When  the  technical  requirements 
of  the  contract  require — 

{1)  Control  of  work  operations; 

[2]  In-process  controls  and  inspection; 
and 

(J)  Attention  to  other  factors  such 
as — 

[i)  Organizations; 

[ii]  Planning; 

[Hi]  Work  instructions; 

(;V]  Documentation  control;  and 

[v]  Advanced  metrology. 

246.203  Criteria  for  use  of  contract  quality 
requirements. 

(c)  Criticality.  Acquisitions  of  critical 
items,  whether  peculiar  or  common, 
shall  have  contract  quaUty 
requirements. 

246.204  Application  of  criteria. 

(1)  Use  the  following  Table  46-1, 
Contract  Quality  Requirements  Guide, 
to  implement  FAR  46.204  Table  46-1  for 
higher-level  contract  quality 
requirements. 


Table  46-1— Contract  Quauty  Requirements  Guide 


Item 

Type  of  Contract 

Technical  Description 

Complexity 

Application 

Quality 
Requirement 

Commercial 

Complex 

Critical - 

Critical 

MIL-l-45208 

Military-Federal 

Non-Complex... 

MIL-I-4S208 

Military-Federal 

Non-Critical  PecuHar _.. 

Critical                      

MIL-l-45208 

Military-Federal 

Complex 

MIL-0-985S 

/IJ  All  requirements; 
(2J  All  characteristics;  or 
(3J  All  characteristics  in  the 
clasafication  of  defects; 

(DJ  Be  used  for  routine  admmistrathre 
procedures:  or 


(2)  When  purchasing  a  commercial 
item,  the  technical,  quality  assurance, 
and  contracting  activities  must  work 
together  to  tailor  contract  quality 
requirements  to — 

(i)  Eliminate  or  minimize  special 
Government  testing,  quality  control,  and 
inspection  requirements.  Consider — 

(A)  The  item's  application; 

(B)  The  cost  objectives  of  the 
acquisition;  and 

(C)  The  item's  reliability  as 
established  in  the  commercial  market; 

(ii)  Maximize  use  of  the  certificate  of 
conformance  consistent  with  FAR 
46.504;  and 

(iii)  Provide  for  examination  and 
acceptance  at  the  most  economical  point 
(source  or  destination). 

Subpart  246.3— Contract  Clauses 

246.370    Material  Inspection  and  receiving 
report 

(a)  Use  the  clause  at  252.246-7000, 
Material  Inspection  and  Receiving 
Report,  in  solicitations  and  contracts 
when  there  will  be  separate  and  distinct 


deliverables,  even  if  the  deliverables  are 
not  separately  priced. 

(b)  When  contract  administration  is 
retained  by  the  contracting  office,  the 
clause  at  252.246-7000,  Material 
Inspection  and  Receiving  Report,  is  not 
required  for — 

(1)  Contracts  awarded  using  small  and 
other  simplified  purchase  procedures 
(FAR  part  13); 

(2)  Negotiated  subsistence  contracts; 

(3)  Contracts  for  fresh  milk  and 
related  fresh  dairy  products: 

(4)  Contracts  for  which  the  deliverable 
is  a  scientific  or  technical  report; 

(5)  Research  and  development 
contracts  not  requiring  the  delivery  of 
separately  priced  end  items; 

(6)  Base,  post,  camp,  or  station 
contracts; 

(7)  Contracts  in  overseas  areas  when 
the  preparation  and  distribution  of  the 
DD  Form  250,  Material  Inspection  and 
Receiving  Report,  by  the  contractor 
would  not  be  practicable.  In  these  cases, 
arrange  for  the  contractor  to  provide  the 
information  necessary  for  the 


contracting  office  to  prepare  the  DD 
Form  250; 

(8)  Contracts  for  services  when 
hardware  is  not  acquired  as  an  item  in 
the  contract;  and 

(9)  Indefinite  delivery  type  contracts 
placed  by  central  contracting  offices 
which  authorize  only  base,  post,  camp, 
or  station  activities  to  issue  orders. 

Subpart  246.4 — Government  Contract 
Quality  Assurance 

246.406    Foreigri  governments. 

(1)  Quality  assurance  among  North 
Atlantic  Treaty  Organization  (NATO) 
countries. — (i)  NA  TO  Standardization 
Agreement  (STANAG)  4107,  Mutual 
Acceptance  of  Government  Quality 
Assurance.  (A)  STANAG  4107— 

[1]  Contains  procedures,  terms,  and 
conditions  under  which  one  NATO 
country  will  perform  quality  assurance 
for  another  NATO  country,  or  for  a 
NATO  organization. 
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[2]  With  certain  reservations,  has 
been  ratified  by  the  U.S.  and  other 
nations  in  NATO. 

(B)  Departments  and  agencies — 
[1)  May  ask  NATO  countries  to 

perform  quality  assurance; 

[2]  Shall  perform  quality  assurance 
when  requested  by  a  NATO  countiy. 

(C)  The  U.S.  Government  reserves  the 
right  to  require  reimbursement  for  work 
it  performs  for  other  NATO  countries 
and  organizations. 

(ii)  NA  TO,  Standardization  Agntement 
(STANAG)  410S.  Allied  Quality 
Assurance  Publications.  (A)  STANAG 
4106  provides  for  the  appiication  of 
Allied  Quality  Assurance  Publications 
(AQAPs). 

(B)  Its  annexe*  list  AQAPs  and  the 
criteria  for  applying  those  AQAPs  which 
are  required  in  contracts  between 
NATO  countries. 

(2)  Internationa]  military  sales  (non- 
NATO).  Departments  arid  agencies 
shall— 

(i)  Perform  quality  assurance  services 
on  international  militarj'  sales  con+racts 
or  in  accordance  with  existing 
agreements; 

(ii)  Ensure  conformance  to  the 
technical  and  quality  requireraenls  of 
international  military  sales  contracts; 
[iii)  Inform  host  or  U.S.  Government 
personnel  and  contractors  on  the  use  of 
quality  assurance  publications; 

(iv)  Specify  appropriate  qualify 
requirements  in  contracts  awarded  to 
other  countries;  and 

(v)  Delegate  quality  assurance  to  the 
host  government  when  satisfactory 
services  are  available. 

(3J  Reciprocal  quality  assurance 
agreements.  A  Memorandum  of 
Understanding  (MOU)  with  a  foreign 
cotmtry  may  contain  an  aiuiex  that 
provides  for  the  reciprocal  performance 
of  quality  assurance  services.  MOUs 
should  be  checked  to  determine  whether 
such  an  annex  exisis  for  the  coiintry 
where  a  defense  contract  will  be 
performed.  (See  Subpart  225.74  for  more 
information  about  MOUs ) 

246.407    Nonconforming  8uppt!es  or 
•er/!c«s. 

(1)  Contracting  officers  shall  use  the 
following  MlUSTD-109  definitions  in 
determining  confortnance  with  contract 
requirements — 

(i)  Critical  nonconformance  is  a 
nonconformance  that  judgment  and 
experience  indicate — 

(A)  Is  likely  to  result  in  hazardous  or 
unsafe  conditions  for  individuals  using, 
maintaining,  or  depei>ding  upon  the 
supplies  or  services;  or 

(B)  Is  likely  to  prevent  performance  of 
a  vital  agency  mission. 


(ii)  Major  nonconformance  is  a 
nonconformance,  other  than  critical, 
that  is  likely  to  result  in  failure,  or  to 
materially  redirce  the  usability  of  the 
supplies  or  services  for  their  intended 
purpose. 

(iii)  Minor  nonconformance  is  « 
nonconformance  that  is  not  likely  to 
materially  reduce  the  usability  of  the 
supplies  or  services  for  their  intended 
purpose,  or  is  a  departure  from 
established  standards  having  little 
bearing  on  the  effective  use  or  operation 
of  the  supplies  or  services. 

(2)  Contracting  ofiGcers  shall  ensure 
that— 

(ij  Nonconformances  are  identified; 
and 

(ii)  The  significance  of  a 
nonconformance  is  established  when 
considering  the  acceptability  of  supplies 
or  services  which  do  not  meet  contract 
requirements. 

(f)  If  nonconforming  material  or 
services  are  discovered  after 
acceptance,  the  defect  appears  to  be  the 
fault  of  the  contractor,  any  warranty  has 
expired,  and  there  are  no  other 
contractual  remedies,  the  contracting 
officer — 

(i)  Shall  notify  the  contractor  in 
writing  of  the  nonconforming  material  or 
service; 

(ii)  Shall  request  that  the  contractor 
repair  or  replace  the  material,  or 
perform  the  service,  at  no  cost  to  the 
GoA'emment;  and 

(iii)  May  accept  consideration  if 
offered.  For  guidance  on  solicitation  of  a 
refund,  see  subpart  242.71. 

246.408    Single-agency  assignments  of 
Gowamment  contract  quality  assurance. 

246.408-70    Subsistence. 

(a)  The  Surgeons  General  of  the 
military  departments  are  responsible 
for — 

(1)  Acceptance  criteria; 

(2)  Technical  requirements;  and 

(3)  Inspection  procedures  needed  to 
assure  wholesomeness  of  foods. 

(b)  The  contracting  office  may 
desigriBte  any  Federal  activity,  capable 
of  assuring  wholesomeness  and  quality 
in  food,  to  perform  quality  assurance  for 
subsistence  contract  items.  The 
designation  may — 

(1)  Include  medical  service  personnel 
of  the  military  departments;  and 

(2)  Be  on  a  reinibursable  basis.  ' 

246.408-71     Aircraft. 

(a)  The  Federal  Aviation 
Administration  (FAA)  has  certain 
responsibilities  and  prerogatives  in 
connection  with  some  commercial 
aircraft  aad  of  aircraft  'equipment  and 
accessories  {PbU.  L  85-726  (72  Stat  776, 
49  U.S.C.  1423J).  This  includes  the 


issuance  of  various  certificates 
applicable  to  design,  manufacture,  and 
airworthiness. 

(b)  FAA  evaluations  are  not  a 
substitute  for  normal  DoD  evaluations  of 
the  contractor's  quality  assurance 
measures.  Actual  records  of  FAA 
evaluations  may  be  of  use  to  the 
contract  administration  office  (CAO) 
and  should  be  used  to  their  maxinram 
advantage. 

(c)  The  CAO  shall  ensure  that— 

(1)  The  supplies  and  senices  conform 
to  the  terms  of  the  contract;  and 

(2)  The  contractor  possesses  any 
required  FAA  certificates  and  approvals 
prior  to  acceptance. 

246.408-7?    Construction  projects. 

(a)  The  department  or  agency 
responsible  for  the  construction  of  a 
building  or  other  structure  is  normally 
responsible  for  on-site  inspection. 

(b)  The  contract  administration  office 
performs  quality  assurance  for 
construction  materials  and  supplies 
acquired  for  military  ajid  civil  works 
projects. 

(c)  The  offices  responsible  for  on-sife 
inspection  and  for  quality  assurance  of 
materials  and  supplies  must  coordinate 
their  efforts  to  ensure  the  compatibility 
of  buildings  and  structures  and  installed 
equipment. 

246.470    Government  contract  quality 
assurance  actions. 

246.470-1     Wanning. 

In  systematically  planning 
Government  contract  quality  assurance 
actions  used  to  determine  a  contractor's 
compliance  with  contract  quality 
requirements,  consider — 

(a)  The  relative  importance  of  the 
product;  and 

(b)  The  variety  of  tasks  required  of  the 
available  resources. 

246.470-2    Evidence  of  conformance. 

Use  objective  evidence  of  qualify  to 
determine  conformance  to  contract 
quality  requirements. 

24C.470-3    Assessment  of  additionai 
costs. 

(a)  Under  the  clause  at  FAR  52.246-2, 
Inspection  of  Supplies — Fixed-Price,  the 
Gm'ernment  may  charge  the  contractor 
for  additional  costs  inoirred  by  the 
Government  due  to  delays  in  tests  or 
inspections  caused  by  the  contractor,  or 
due  to  the  necessity  for  reinspection  or 
retest.  This  action  may  be  necessary 
when — 

(1)  Sun>ljes  are  not  ready  at  the  time 
such  inspection  and  test  are  requested 
by  the  contractor;  or 


Federal  Registf 

(2)  Reinspection  or  retest  is 
necessitated  by  prior  rejectioi 

(b)  After  consideriitg  the  fai 
paragraph  (d)  of  this  subsectii 
quality  assurance  representat 
may  believe  that  the  assessm< 
additional  costs  is  warranted 
representative  shall  recomme 
contracting  officer  take  the  nt 
action  and  provide  a  recommi 
as  to  the  amount  of  additiona 
Costs  are  based  on  the  applic 
Federal  agency,  foreign  mill  fa 
public  rate  in  effect  at  the  tim 
delay,  reinspection,  or  retest. 

(c)  If  the  contracting  officer 
with  the  QAR.  the  rontractinj 
shall— 

(1)  Notify  the  contractor,  in 
the  determination  to  exercise 
Government's  right  under  the 
FAR  52.246-2.  Inspection  of  S 
Fixed  Price;  and 

(2)  Demand  payment  of  the 
accordance  with  the  collectio 
procedures  contained  in  FAR 
32.6. 

(d)  In  making  a  determinati 
assess  additional  costs,  the  c( 
officer  shall  consider — 

(1)  The  frequency  of  delays 
reinspection,  or  retest  under  I 
current  and  prior  contracts; 

(2)  The  cause  of  such  delay 
reinspection.  or  retest;  and 

(3)  The  expense  of  recoveri 
additional  costs. 

246.470-4    Maintenance  of  Gov 
records. 

The  contract  admlnistratioi 
shall  maintain  suitable  recorc 
quality  assurance  performanc 
contractors. 

246.470-5    Quality  evaluation  d 

The  contract  administratioi 
shall  establish  a  system  that  ] 
as  a  minimum,  for  the  collecti 
evaluation,  and  use  of — 

(a)  Quahty  data  developed 
contractor  during  performanc 

(b)  Data  developed  by  the 
Government  tlirough  contract 
assurance  actions;  and 

(c)  Reports  by  users  and  cu 

246.471    Auttiorizing  shipment 

(a)  General.  (1)  Ordinarily, 
representative  of  the  contract 
administration  office  signs  or 
shipping  papers  that  accompt 
Government  source-inspectec 
to  release  them  for  shipment, 
done  for  both  prime  and  subc 

(2)  An  alternative  procedur 
paragraph  (b)  of  this  section] 
contractor  to  assume  the  resp 
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issuance  of  various  certificates 
applicable  to  design,  manufacture,  and 
airworthiness. 

(b)  FAA  evaluations  are  not  a 
substitute  for  normal  DoD  evaluations  of 
the  contractor's  qualify  assurance 
measures.  Actual  records  of  FAA 
evaluations  may  be  of  use  to  the 
contract  administration  ofTice  (CAO) 
and  should  be  used  to  their  maxinram 
advantage. 

(c)  The  CAO  shall  ensure  that— 

(1)  The  supplies  and  sen-ices  conform 
to  the  terms  of  the  contract;  and 

(2)  The  contractor  possesses  any 
required  FAA  certificates  and  approvals 
prior  to  acceptance. 

246.408-7?    Construction  projects. 

(a)  The  department  or  agency 
responsible  for  the  construction  of  a 
building  or  other  structure  is  normally 
responsible  for  on-site  inspection. 

(b)  The  contract  administration  office 
performs  quality  assurance  for 
construction  materials  and  supplies 
acquired  for  military  and  civil  works 
projects. 

(c)  The  offices  responsible  for  on-site 
inspection  and  for  quality  assurance  of 
materials  and  supplies  must  coordinate 
their  efforts  to  ensure  the  compatibility 
of  buildings  and  structures  and  installed 
equipment. 

246.470    Government  contract  qusKty 
assurance  actions. 

246.470-1    Wanning. 

In  systematically  planning 
Government  contract  quality  assurance 
actions  used  to  determine  a  contractor's 
compliance  with  contract  quality 
requirements,  consider — 

(a)  The  relative  importance  of  the 
product;  and 

(b)  The  variety  of  tasks  required  of  the 
available  resources. 

246.470-2    EvWenceo*  conformance. 

Use  objective  evidence  of  quality  to 
determine  conformance  to  contract 
qualify  requirements. 

24C.470-3    Assessment  of  acMitionai 
costs. 

(a)  Under  the  clause  at  FAR  52.246-2, 
Inspection  of  Supplies— Fixed-Price,  the 
Gm'ernment  may  chai:ge  the  contractor 
for  additional  costs  incurred  by  the 
Government  due  to  delays  in  tests  or 
inspections  caused  by  the  contractor,  or 
due  to  the  necessity  for  reinspection  or 
retest.  This  action  may  be  necessary 
when — 

(1)  Sun>lies  are  not  ready  at  the  time 
such  inspection  and  test  are  requested 
by  the  contractor;  or 


(2)  Reinspection  or  retest  is 
necessitated  by  prior  rejection. 

(b)  After  consideriitg  the  factors  in 
paragraph  (d)  of  this  subsection,  the 
qualify  assurance  representative  (QAR) 
may  believe  that  the  assessment  of 
additional  costs  is  warranted.  If  so.  the 
representative  shall  recommend  that  the 
contracting  officer  take  the  necessary 
action  and  provide  a  recommendation 
as  to  the  amount  of  additional  costs. 
Costs  are  based  on  the  applicable 
Federal  agency,  foreign  military  sale,  or 
public  rate  in  effect  at  the  time  of  the 
delay,  reinspection,  or  retest. 

(c)  If  the  contracting  officer  agrees 
with  the  QAR,  the  contracting  officer 
shall— 

(1)  Notify  the  contractor,  in  writing,  of 
the  determination  to  exercise  the 
Government's  right  under  the  clause  at 
FAR  52.246-2.  Inspection  of  Supplies — 
Fixed  Price;  and 

(2)  Demand  payment  of  the  costs  in 
accordance  with  the  collection 
procedures  contained  in  FAR  subpart 
32.6. 

(d)  In  making  a  determination  to 
assess  additional  costs,  the  contracting 
officer  shall  consider — 

(1)  The  frequency  of  delays, 
reinspection,  or  retest  under  both 
current  and  prior  contracts; 

(2)  The  cause  of  such  delay, 
reinspection.  or  retest;  and 

(3)  The  expense  of  recovering  the 
additional  costs. 

246.470-4    Maintenance  of  Government 
records. 

The  contract  administration  office 
shall  maintain  suitable  records  of  the 
quality  assurance  performance  of 
contractors. 

246.470-5    Quality  evatuation  data. 

The  contract  administration  office 
shall  establish  a  system  that  provides, 
as  a  minimum,  for  the  collection, 
evaluation,  and  use  of — 

(a)  Quahty  data  developed  by  the 
contractor  during  performance; 

(b)  Data  developed  by  the 
Government  tlirough  contract  quality 
assurance  actions;  and 

(c)  Reports  by  users  and  customers. 

246.471    Auttiorizing  shipment  of  supplies. 

(a)  General.  (1)  Ordinarily,  a 
representative  of  the  contract 
administration  office  signs  or  stamps  the 
shipping  papers  that  accompany 
Government  source-inspected  supplies 
to  release  them  for  shipment.  This  is 
done  for  both  prime  and  subcontracts. 

(2)  An  alternative  procedure  (see 
paragraph  (b)  of  this  section]  permits  the 
contractor  to  assume  the  responsibility 


for  releasing  the  supplies  for  shipment. 

(3)  The  alternative  procedure  may 
include  prime  contractor  release  of 
supplies  inspected  at  a  subcontractor's 
facility. 

(4)  The  use  of  the  alternative 
procedure  releases  DoD  manpower  to 
perform  technical  functions  by 
eliminating  routine  signing  or  stamping 
of  the  papers  accompanying  each 
shipment 

(b)  Alternative  Procedures — Contract 
Release  for  Shipment.  (1)  The  contract 
administration  office  may  authorize,  in 
writing,  the  contractor  to  release 
supplies  for  shipment  when — 

(i)  The  stamping  or  signing  of  the 
shipping  papers  by  a  representative  of 
the  contract  administration  office 
interferes  with  the  operation  of  the 
Government  contract  quality  assurance 
program  or  takes  too  much  of  the 
Government  representative's  time; 

(ii)  There  is  sufficient  continuity  of 
production  to  permit  the  Government  to 
establish  a  systematic  and  continuing 
evaluation  of  the  contractor's  control  of 
quality:  and 

(iii)  The  contractor  has  a  record  of 
satisfactory  quality,  including  that 
pertaining  to  preparation  for  shipment. 

(2)  The  contract  administration  office 
shall  withdraw,  in  writing,  the 
authorizadon  when  there  is  an 
indication  that  the  conditions  in 
paragraph  (b)(1)  of  this  subsection  no 
longer  exist. 

(3)  When  the  alternative  procedure  is 
used,  require  the  contractor  to — 

(i)  Type  or  stamp,  and  sign,  the 
following  statement  on  the  required 
copy  or  copies  of  the  shipping  paper(s). 
or  on  an  attachment — 

The  supplies  in  this  shipment — 

1.  Have  been  subjected  to  bikI  have 
passed  all  examinations  and  tests 
required  by  the  contract; 

2.  Were  shipped  in  accordance  with 
authorized  shipping  instructions; 

3.  Conform  to  the  quality,  identity,  and 
condition  called  for  by  the  contract;  and 

4.  Are  of  the  quantity  shown  on  this 
document. 

This  shipment  was — 

1.  Released  in  accordance  with 
section  246.471  of  the  Defense  FAR 
Supplement;  and 

2.  Authorized  by  (name  and  title  of  the 
authorized  representative  of  the  contract 
administration  office)  in  a  letter  dated 
(date  of  authorizing  letter).  (Signature 
and  title  of  contractor's  designated 
official.) 

(ii)  Release  and  process,  in 
accordance  writh  established 
instructions,  the  DD  Form  250,  Material 


Inspection  and  Receiving  Report,  or 
other  authorized  receiving  report 
246.472    Inspection  stamping. 

(a)  There  are  two  DoD  quality 
inspection  approval  marking  designs 
(stamps).  Both  stamps  are  used — 

(1)  Only  by,  or  under  the  direct 
supervision  of.  the  Government 
representative;  and 

(2)  For  both  prime  and  subcontracts. 

(b)  The  designs  of  the  two  stamps  and 
the  differences  in  their  uses  are — 

(1)  Partial  (Circle)  Inspection 
Approval  Stamp,  (i)  This  circular  stamp 
is  used  to  identify  material  inspected  for 
conformance  to  only  a  portion  of  the 
contract  quality  requirements. 

(ii)  Further  inspection  is  to  be 
performed  at  another  time  and/or  place. 

(iii)  Material  not  inspected  is  so  listed 
on  the  associated  DD  Form  250 
(Material  Inspection  and  Receiving 
Report),  packing  list,  or  comparable 
document. 

(2)  Complete  (Square)  Inspection 
Approval  Stamp,  (i)  This  square  stamp 
is  used  to  identify  material  completely 
inspected  for  all  contract  quality 
requirements  at  source. 

(ii)  The  material  satisfies  all  contract 
quality  requirements  and  is  in  complete 
conformance  with  all  contract  quality 
requirements  applicable  at  the  time  and 
place  of  inspection. 

(iii)  Complete  inspection  approval 
establishes  that  material  which  once 
was  partially  approved  has 
subsequently  been  completely  approved. 

(iv)  One  imprint  of  the  square  stamp 
voids  multiple  imprints  of  the  circle 
stamp. 

(c)  The  marking  of  each  item  is  neither 
required  nor  prohibited.  Ordinarily,  the 
stamping  of  shipping  containers,  packing 
lists,  or  routing  tickets  serves  to 
adequately  indicate  the  status  of  the 
material  and  to  control  or  facilitate  its 
movement. 

(d)  Stamping  material  does  not  mean 
that  it  has  been  accepted  by  the 
Government.  Evidence  of  acceptance  is 
ordinarily  a  signed  acceptance 
certificate  on  the  DD  Form  250.  Material 
Inspection  and  Receiving  Report 

(e)  Policies  and  procedures  regarding 
the  use  of  National  Aeronautics  and 
Space  Administration  (NASA)  quality 
status  stamps  are  contained  in  NASA 
publications.  When  requested  by  NASA 
centers,  the  DoD  inspector  shall  use 
NASA  quality  status  stamps  in 
accordance  with  current  NASA 
requirements. 
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Subpart  246.6— Material  Inspection 
and  Receiving  Reports 

246.670    G«n«raL 

(a)  Material  Inspection  and  Receiving 
Reports  (MIRRs)  are  used  to 
document — 

(1)  Contract  qualify  assurance; 

(2)  Acceptance  of  supplies  and 
services;  and 

(3)  Shipments. 

(b)  MIRRs  are  used  by  activities 
responsible  for — 

(1)  Receiving; 

(2)  Status  control; 

(3)  Technical  requirements; 

(4)  Contracting: 

(5)  Inventory  control; 

(6)  Requisitioning;  and 

(7)  Payment. 

246.671    Procedure*. 

See  Appendix  F.  Material  Inspection 
and  Receiving  Report,  for  procedures 
and  instructions  for  the  use,  preparation, 
and  distribution  of — 

(a)  The  Material  Inspection  and 
Receiving  Report  (DD  Form  250  series) 
and; 

(b)  Supplier's  commercial  shipping/ 
packing  lists  used  to  evidence 
Government  contract  qualify  assurance. 

Subpart  246.7— Warranties 

246.701    Definitions. 

Acceptance,  as  defined  in  FAR  46.701 
and  as  used  in  this  subpart  and  in  the 
warranty  clauses  at  FAR  52.246-17, 
Warranty  of  Supplies  of  a  Noncomplex 
Nature;  FAR  52.246-18.  Warranty  of 
Supplies  of  a  Complex  Nature;  FAR 
52.246-19,  Warranty  of  Systems  and 
Equipment  Under  Performance 
Specifications  or  Design  Criteria;  and 
FAR  52.246-20.  Warranty  of  Services, 
includes  the  execution  of  an  official 
document  (e.g..  DD  Form  250.  Material 
Inspection  and  Receiving  Report)  by  an 
authorized  representative  of  the 
Government. 

Defect,  as  used  in  this  subpart,  means 
any  condition  or  characteristic  in  any 
supply  or  service  furnished  by  the 
contractor  under  the  contract  that  is  not 
in  compliance  with  the  requirements  of 
the  contract. 

246.702  General 

(c)  Departments  and  agencies  shall 
establish  procedures  to  track  and 
accumulate  data  on  warranty  costs. 

246.703  Criteria  for  use  of  warranties. 
The  use  of  warranties  in  the 

acquisition  of  weapon  systems  is 
mandatory  (10  U.S.C.  2403)  unless  a 
waiver  is  authorized  (see  246.770-8). 
(b)  Cost.  Contracting  officers  may 
include  the  cost  of  a  warranty  as  part  of 


an  item's  price  or  as  a  separate  contract 
line  item. 

246.704    Auttwrtty  for  use  of  warranties. 

The  chief  of  the  contracting  office 
must  approve  use  of  a  warranty,  except 
in  acquisitions  for — 

(1)  Weapon  systems  (see  246.770); 

(2)  Commercial  supplies  or  services 
(see  FAR  46.709); 

(3)  Technical  data,  unless  the 
warranty  provides  for  extended  liability 
(see  248.708); 

(4)  Supplies  and  services  in  fixed  price 
type  contracts  containing  quality 
assurance  provisions  that  reference 
MII^I-45208,  Inspection  System 
Requirement,  or  MIL-Q-9e58,  Qualify 
Program  Requirements;  or 

(5)  Supplies  and  services  in 
construction  contracts  when  using  the 
warranties  that  are  contained  in 
Federal,  military,  or  construction  guide 
specifications. 

246.705  Umitations. 

(a)  Warranties  in  the  clause  at 
252.246-7001.  Warranty  of  Data,  are  also 
an  exception  to  the  prohibition  on  use  of 
warranties  in  cost-reimbursement 
contracts. 

246.706  Warranty  terms  and  conditions. 
(b)(5)  Markings.  Use  MIL  Standard 

129.  Marking  for  Shipments  and  Storage, 
and  MIL  Standard  130,  Identification 
Marking  of  U.S.  Military  Property,  when 
marking  warranty  items. 

246.708    Warranties  of  data. 

Obtain  warranties  on  technical  data 
when  practicable  and  cost  effective. 
Consider  the  factors  in  FAR  46.703  in 
deciding  whether  to  obtain  warranties 
of  technical  data.  Consider  the  following 
in  deciding  whether  to  use  extended 
liability  provisions — 

(1)  The  likelihood  that  correction  or 
replacement  of  the  nonconforming  data, 
cr  a  price  adjustment,  will  not  give 
adequate  protection  to  the  Government; 
and 

(2)  The  effectiveness  of  the  additional 
remedy  as  a  deterrent  against  furnishing 
nonconforming  data. 

246.710    Contract  clauses. 

(1)  Use  a  clause  substantially  the 
same  as  the  clause  at  252.246-7001, 
Warranty  of  Data,  in  solicitations  and 
contracts  that  include  the  clause  at 
252.227-7013,  Rights  in  Technical  Data 
and  Computer  S  ffware,  and  there  is  a 
need  for  greater  protection  or  period  of 
liability  than  provided  by  other  contract 
clauses,  such  as  the  clauses  at — 

(i)  FAR  .52.246-3.  Inspection  of 
Supplies — Cost-Reimbursement; 

(ii)  FAR  52.246-6.  Inspecfion—Time- 
and-Maferial  and  Labor-Houn 


(iii)  F.\R  52.246-8,  Inspection  of 
Research  and  Development — Cost- 
Reimbursement;  and 

(iv)  FAR  52.246-19,  Warranty  of 
Systems  and  Equipment  Under 
Performance  Specifications  or  Design 
Criteria.  • 

(2)  Use  the  clause  at  252.246-7001, 
Warranty  of  Data,  with  its  Alternate  I 
when  extended  liability  is  desired  and  a 
fixed  price  incentive  contract  is 
contemplated. 

(3)  Use  the  clause  at  252.246-7001, 
Warranty  of  Data,  with  its  Alternate  II 
when  extended  liability  is  desired  and  a 
firm  fixed  price  contract  is 
contemplated. 

246.770    Warranties  In  weapon  system 
acquisitions. 

This  section  sets  forth  policies  and 
procedures  for  use  of  warranties  in 
contracts  for  weapon  system  production. 

246.770-1    Definitions. 
As  used  in  this  section — 

(a)  At  no  additional  cost  to  the 
Government  means — 

(1)  At  no  increase  in  price  for  firm 
fixed  price  contracts; 

(2)  At  no  increase  in  target  or  ceiling 
price  for  fixed  price  incentive  contracts 
(see  also  FAR  46.707);  or 

(3)  At  no  increase  in  estimated  cost  or 
fee  for  cost-reimbursement  contracts. 

(b)  Design  and  manufacturing 
requirements  means  structural  and 
engineering  plans  and  manufacturing 
particulars,  including  precise 
measurements,  tolerances,  materials 
and  finished  product  tests  for  the 
weapon  system  being  produced. 

(c)  Essential  performance 
requirements  means  the  operating 
capabilities  and  maintenance  and 
reliability  characteristics  of  a  weapon 
system  that  the  agency  head  determines 
to  be  necessa.-y  to  fulfill  the  military 
requirement. 

(d)  Initial  production  quantity  means 
the  number  of  units  of  a  weapon  system 
contracted  for  in  the  first  program  year 
of  full-scale  production. 

(e)  Mature  full-scale  production 
means  follow-on  production  of  a 
weapon  system  after  manufacture  of  the 
lesser  of  the  initial  production  quantify 
or  one-tenth  of  the  eventual  total 
production  quantity. 

(f)  Weapon  system  means  a  system  or 
major  subsystem  used  directly  by  the 
Armed  Forces  to  carry  out  combat 
missions. 

(1)  The  term  includes,  but  is  not 
limited  to,  the  following  (if  intended  for 
use  in  carrying  out  combat  missions) — 

(i)  Tracked  and  wheeled  combat 
vehicles; 


Federal  Registei 

(ii)  Self-propelled,  towed  am 
guns,  howitzers  and  mortars: 

(iii)  Helicopters; 

(iv)  Naval  vessels: 

(v)  Bomber,  fighter,  reconnai 
and  electronic  warfare  aircraft 

(vi)  Strategic  and  tactical  mi 
including  launching  systems; 

(vii)  Guided  munitions; 

(viii)  Military  surveillance,  c 
control,  and  communication  sy 

(ix)  Military  cargo  vehicles  b 
aircraft; 

(x)  Mines; 

(xi)  Torpedoes; 

(xii)  Fire  control  systems; 

(xiii)Propul3ion  systems; 

(xiv)  Electronic  warfare  syst 

(xv)  Safety  and  survival  sysl 

(2)  The  term  does  not  include 

(i)  Commercial  items  sold  in 
substantial  quantities  to  the  ge 
public  (see  FAR  15.804-3(c)):  o 

(ii)  Spares,  repairs,  or  replen 
parts:  or 

(iii)  Related  support  equipmi 
ground-handling  equipment,  tr 
devices  and  accessories,  ammi 
unless  an  effective  warranty  v\ 
require  inclusion  of  such  items 

246.770-2    Policy. 

(a)  Under  10  U.S.C.  2403,  de[ 
and  agencies  may  not  contract 
production  of  a  weapon  syster 
unit  weapon  system  cost  of  m( 
$100,000  or  an  estimated  total 
procurement  cost  in  excess  of: 
million  unless — 

(1)  Each  contractor  for  the  v\ 
system  provides  the  Govemmi 
warranties  that — 

(i)  The  weapon  system  confi 
the  design  and  manufacturing 
requirements  in  the  contract  (< 
modifications  to  that  contract) 

(ii)  The  weapon  system  is  fn 
defects  in  materials  and  worki 
at  the  time  of  acceptance  or  d( 
specified  in  the  contract;  and 

(iii)  The  weapon  system,  if 
manufactured  in  mature  full-s( 
production,  conforms  to  the  es 
performance  requirements  of  t 
contract  (or  any  modification  I 
contract);  and 

(2)  The  contract  terms  provi 
the  event  the  weapon  system  1 
meet  the  terms  of  the  above  w 
the  contracting  officer  may — 

(i)  Require  the  contractor  to 
take  necessary  corrective  actii 
repair,  replace,  and/or  redesig 
additional  cost  to  the  Govemn 

(ii)  Require  the  contractor  tc 
reasonably  incurred  by  the  Gc 
in  taking  necessary  corrective 

(iii)  Equitably  reduce  the  coi 
price:  or 
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(iii)  F.\R  52.246-8,  Inspection  of 
Research  and  Development — Cost- 
Reimbursement;  and 

(iv)  FAR  52.246-19,  Warranty  of 
Systems  and  Equipment  Under 
Performance  Specifications  or  Design 
Criteria.  • 

(2)  Use  the  clause  at  252.246-7001. 
Warranty  of  Data,  with  its  Alternate  I 
when  extended  liability  is  desired  and  a 
fixed  price  incentive  contract  is 
contemplated. 

(3)  Use  the  clause  at  252.246-7001. 
Warranty  of  Data,  with  its  Alternate  II 
when  extended  liability  is  desired  and  a 
firm  fixed  price  contract  is 
contemplated. 

246.770    Warranties  in  weapon  system 
acquisitions. 

This  section  sets  forth  policies  and 
procedures  for  use  of  warranties  in 
contracts  for  weapon  system  production. 

246.770-1    Definitions. 
As  used  in  this  section — 

(a)  At  no  additional  cost  to  the 
Government  means — 

(1)  At  no  increase  in  price  for  firm 
fixed  price  contracts; 

(2)  At  no  increase  in  target  or  ceiling 
price  for  fixed  price  incentive  contracts 
(see  also  FAR  46.707);  or 

(3)  At  no  increase  in  estimated  cost  or 
fee  for  cost-reimbursement  contracts. 

(b)  Design  and  manufacturing 
requirements  means  structural  and 
engineering  plans  and  manufacturing 
particulars,  including  precise 
measurements,  tolerances,  materials 
and  finished  product  tests  for  the 
weapon  system  being  produced. 

(c)  Essential  performance 
requirements  means  the  operating 
capabilities  and  maintenance  and 
reliability  characteristics  of  a  weapon 
system  that  the  agency  head  determines 
to  be  necessary  to  fulfill  the  military 
requirement. 

(d)  Initial  production  quantity  means 
the  number  of  units  of  a  weapon  system 
contracted  for  in  the  first  program  year 
of  full-scale  production. 

(e)  Mature  full-scale  production 
means  follow-on  production  of  a 
weapon  system  after  manufacture  of  the 
lesser  of  the  initial  production  quantify 
or  one-tenth  of  the  eventual  total 
production  quantity. 

(f)  Weapon  system  means  a  system  or 
major  subsystem  used  directly  by  the 
Armed  Forces  to  carry  out  combat 
missions. 

(1)  The  term  includes,  but  is  not 
limited  to,  the  following  (if  intended  for 
use  in  carrying  out  combat  missions) — 

(i)  Tracked  and  wheeled  combat 
vehicles; 


(ii)  Self-propelled,  towed  and  fixed 
guns,  howitzers  and  mortars; 

(iii)  Helicopters; 

(ivj  Naval  vessels; 

(v)  Bomber,  fighter,  reconnaissance 
and  electronic  warfare  aircraft; 

(vi)  Strategic  and  tactical  missiles 
including  launching  systems; 

(vii)  Guided  munitions; 

(viii)  Military  surveillance,  command, 
control,  and  communication  systems: 

(ix)  Military  cargo  vehicles  and 
aircraft; 

(x)  Mines; 

(xi)  Torpedoes; 

(xii)  Fire  control  systems; 

(xiii)Propulsion  systems; 

(xiv)  Electronic  warfare  systems;  and 

(xv)  Safety  and  survival  systems. 

(2)  The  term  does  not  include — 

(i)  Commercial  items  sold  in 
substantial  quantities  to  the  general 
public  (see  FAR  15.804-3(c));  or 

(ii)  Spares,  repairs,  or  replenishment 
parts:  or 

(iii)  Related  support  equipment  (e.g., 
ground-handling  equipment,  training 
devices  and  accessories,  ammunition), 
unless  an  effective  warranty  would 
require  inclusion  of  such  items. 

246.770-2    Policy. 

(a)  Under  10  U.S.C.  2403,  departments 
and  agencies  may  not  contract  for  the 
production  of  a  weapon  system  with  a 
unit  weapon  system  cost  of  more  than 
$100,000  or  an  estimated  total 
procurement  cost  in  excess  of  $10 
million  unless — 

(1)  Each  contractor  for  the  weapon 
system  provides  the  Government  written 
warranties  that — 

(i)  The  weapon  system  conforms  to 
the  design  and  manufacturing 
requirements  in  the  contract  (or  any 
modifications  to  that  contract), 

(ii)  The  weapon  system  is  free  from  all 
defects  in  materials  and  workmanship 
at  the  time  of  acceptance  or  delivery  as 
specified  in  the  contract;  and 

(iii)  The  weapon  system,  if 
manufactured  in  mature  full-scale 
production,  conforms  to  the  essential 
performance  requirements  of  the 
contract  (or  any  modification  to  that 
contract);  and 

(2)  The  contract  terms  provide  that,  in 
the  event  the  weapon  system  fails  to 
meet  the  terms  of  the  above  warranties, 
the  contracting  officer  may — 

(i)  Require  the  contractor  to  promptly 
take  necessary  corrective  action  (e.g., 
repair,  replace,  and/or  redesign)  at  no 
additional  cost  to  the  Government; 

(ii)  Require  the  contractor  to  pay  costs 
reasonably  incurred  by  the  Government 
in  taking  necessary  corrective  action,  or 

(iii)  Equitably  reduce  the  contract 
price:  or 


(3)  A  waiver  is  granted  under  246.770- 
8. 

(b)  Contracting  officers  may  require 
warranties  that  provide  greater 
coverage  and  remedies  than  specified  in 
paragraph  (a)  of  this  subsection,  such  as 
including  an  essential  performance 
requirement  warranty  in  other  than  a 
mature  full-scale  production  contract. 

(c)  When  the  contract  includes  an 
essential  performance  requirement 
warranty,  the  warranty  must  identify 
redesign  as  a  remedy  available  to  the 
Government. 

(1)  The  period  during  which  redesign 
must  be  available  as  a  remedy  shall  not 
end  before  operational  use,  operational 
testing,  or  a  combination  of  operational 
use  and  operational  testing  has 
demonstrated  that  the  warranted  item's 
design  has  satisfied  the  essential 
performance  requirements. 

(2)  When  essential  performance 
requirements  are  warranted  in  contracts 
with  alternate  source  contractors,  do  not 
include  redesign  as  a  remedy  available 
to  the  Government  under  those 
contracts  until  the  alternate  source  has 
manufactured  the  first  ten  percent  of  the 
eventual  total  production  quantity 
anticipated  to  be  acquired  from  that 
contractor  (see  246.770-5). 

246.770-3    Tailoring  warranty  terms  and 
conditions. 

(a)  Since  the  objectives  and 
circumstances  vary  considerably  among 
weapon  system  acquisition  programs, 
contracting  officers  must  tailor  the 
required  warranties  on  a  case-by-case 
basis.  The  purpose  of  tailoring  is  to  get  a 
cost-effective  warranty  in  light  of  the 
technical  risk,  or  other  program 
uncertainties,  while  ensuring  that  the 
Government  still  acquires  the  basic 
warranties  described  in  246.770-2. 
Tailoring  shall  not  be  used  as  a 
substitute  for  acquiring  a  warranty 
waiver. 

(1)  Tailoring  may  affect  remedies, 
exclusions,  limitations,  and  duration 
provided  such  are  consistent  with  the 
specific  requirements  of  this  section  (see 
also  FAR  46.706). 

(2)  Clearly  relate  the  duration  of  any 
warranty  to  the  contract  requirements 
and  allow  sufficient  time  to  demonstrate 
achievement  of  the  requirements  after 
acceptance. 

(3)  Tailor  the  terms  of  the  warranty,  if 
appropriate,  to  exclude  certain  defects 
for  specified  supplies  (exclusions)  or  to 
limit  the  contractor's  liability  under  the 
terms  of  the  warranty  (limitations). 

(4)  Structure  broader  and  more 
comprehensive  warranties  when 
advantageous  or  narrow  the  scope  when 
appropriate.  For  example,  it  may  be 
inappropriate  to  require  warranty  of  all 


essential  performance  requirements  for 
a  contractor  that  did  not  design  the 
system. 

(b)  DoD  policy  is  to  exclude  any  terms 
that  cover  contractor  liability  for  loss, 
damage,  or  injury  to  third  parties  from 
warranty  clauses. 

(c)  Ensure  acquisition  of  subsystems 
and  components  in  a  manner  which 
does  not  affect  the  validity  of  the 
weapon  system  warranty. 

246.770-4    Warranties  on  Government- 
furnished  property. 

Contracting  officers  shall  not  require 
contractors  to  provide  the  warranties 
specified  in  246.770-2  on  any  property 
furnished  the  contractor  by  the 
Government  except  for — 

(a)  Defects  in  instcdlation: 

(b)  Installation  or  modification  in  such 
a  manner  that  invaUdates  a  warranty 
provided  by  the  manufacturer  of  the 
property;  or 

(c)  Modifications  made  to  the  property 
by  the  contractor. 

246.770-5    Exemption  for  alternate  source 
contractor(s). 

Agency  heads  may  exempt  alternate 
source  contractor(8)  from  the  essential 
performance  warranty  requirements  of 
246.770-2(a)(l){iii)  until  that  contractor 
manufactures  the  first  ten  percent  of  its 
anticipated  total  production  quantity. 

246.770-6    Appiicat>iUty  to  foreign  military 
sales  (FMS). 

(a)  The  warranty  requirements  of 
246.770-2  are  not  mandatory  for  FMS 
production  contracts.  DoD  policy  is  to 
obtain  the  same  warranties  on 
conformance  to  design  and 
manufacturing  requirements  and  against 
defects  in  material  and  workmanship  as 
it  gets  for  U.S.  supplies. 

(b)  DoD  normally  will  not  obtain 
essential  performance  warranties  for 
FMS  purchasers.  However,  where 
contracting  officer  cannot  separately 
identify  the  cost  for  the  warranty  of 
essential  performance  requirements,  the 
foreign  purchaser  shall  be  given  the 
same  warranty  that  the  United  States 
gets. 

(c)  If  an  FMS  purchaser  expressly 
requests  a  performance  warranty  in  the 
letter  of  acceptance,  the  Government 
will  exert  its  best  efforts  to  obtain  the 
same  warranty  obtained  for  U.S. 
equipment.  Or.  if  specifically  requested 
by  the  FMS  purchaser,  obtain  a  unique 
warranty. 

(d)  The  costs  for  warranties  for  FMS 
purchasers  may  be  different  from  the 
costs  for  such  warranties  for  the 
Government  due  to  factors  such  as 
overseas  transportation  and  any 
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tailoring  to  reflect  the  unique  aspects  of 
the  FMS  purchaser. 

(e)  Ensure  that  FMS  purchasers  bear 
all  of  the  acquisition  and  administrative 
costs  of  any  warranties. 

246.770-7    Cost-t)«rMfn  analysis. 

(a)  In  assessing  the  cost  effectiveness 
of  a  proposed  warranty,  perform  an 
analysis  which  considers  both  the 
quantitative  and^ualitative  costs  and 
benefits  of  the  warranty.  Consider — 

(1)  Costs  of  warranty  acquisition, 
administration,  enforcement,  and  user 
costs,  and  any  costs  resulting  from 
limitations  imposed  by  the  warranty 
provisions; 

(2)  Costs  incurred  during  development 
specifically  for  the  purpose  of  reducing 
production  warranty  risks; 

(3)  Logistical  and  operational  benefits 
as  a  result  of  the  warranty  as  well  as  the 
impact  of  the  additional  contractor 
motivation  provided  by  the  warranty. 

(b)  Where  possible,  make  a 
comparison  with  the  costs  of  obtaining 
and  enforcing  similar  warranties  on 
similar  systems. 

(c)  Document  the  analysis  in  the 
contract  file.  If  the  warranty  is  not  cost 
effective,  initiate  a  waiver  request  under 
246.770-8. 

246.770-«    Waiver  and  notification 
procedures. 

(a)  The  Secretary  of  Defense  has 
delegated  waiver  authority  within  the 
limits  specified  in  10  U.S.C.  2403.  The 
waiving  authority  for  the  defense 
agencies  is  the  Assistant  Secretary  of 
Defense  (Production  and  Logistics).  The 
waiving  authority  for  the  military 
departments  is  the  Secretary  of  the 
department  with  authority  to  redelegate 
no  lower  than  an  Assistant  Secretary. 
The  waiving  authority  may  waive  one  or 
more  of  the  weapons  system  warranties 
required  by  246.770-2  if— 

(1)  The  waiver  is  in  the  interests  of 
national  defense;  or 

(2)  The  warranty  would  not  be  cost 
effective. 

(b)  Waiving  authorities  must  make  the 
following  notifications  or  reports  to  the 
Senate  and  House  Committees  on 
Armed  Services  and  Appropriations  for 
all  waivers — 

(1)  Major  Weapon  Systems.  For  a 
weapon  system  that  is  a  major  Defense 
acquisition  program  for  the  purpose  of 
10  U.S.C.  2432,  the  waiving  official  must 
notify  the  Committees  in  writing  of  an 
intention  to  waive  one  or  more  of  the 
required  warranties.  Include  an 
explanation  of  the  reasons  for  the 
waiver  in  the  notice.  Ordinarily  provide 
the  notice  30  days  before  granting  a 
waiver. 


(2)  Other  Weapon  Systems.  For 
weapon  systems  that  are  not  major 
Defense  acquisition  programs  for  the 
purpose  of  10  U.S.C.  2432.  waiving 
officials  must  submit  an  annual  report 
not  later  than  February  1  of  each  year. 
List  the  waivers  granted  in  the  preceding 
calendar  year  in  tlie  report  and  include 
an  explanation  of  the  reasons  for 
granting  each  waiver. 

(3)  Weapon  Systems  Not  in  Mature 
FuIl-Scale  Production.  Although  a 
waiver  is  not  required,  if  a  production 
contract  for  a  major  weapon  system  not 
yet  in  mature  full-scale  production  will 
not  include  a  warranty  on  essential 
performance  requirements,  the  waiving 
officials  must  comply  with  the  notice 
requirements  for  major  weapon  systems. 

(c)  Departments  and  agencies  shall 
issue  procedures  for  processing  waivers, 
notifications,  and  reports  to  Congress. 

(1)  Requests  for  waiver  shall 
include — 

(i)  A  brief  description  of  the  weapon 
system  and  its  stage  of  production,  e.g.. 
the  number  of  units  delivered  and 
anticipated  to  be  delivered  during  the 
life  of  the  program; 

(ii)  Identification  of  the  specific 
warranty  or  warranties  required  by 
246.770-2(a)(l)  for  which  the  waiver  is 
requested; 

(iii)  The  duration  of  the  waiver  if  it  is 
to  go  beyond  the  contract; 

(iv)  The  rationale  for  the  waiver  (if  the 
waiver  request  is  based  on  cost 
effectiveness,  include  the  results  of  the 
cost-benefit  analysis); 

(v)  A  description  of  the  warranties  or 
other  techniques  used  to  ensure 
acceptable  field  performance  of  the 
weapon  system,  e.g.,  warranties, 
commercial  or  other  guarantees 
obtained  on  individual  components;  and 

(vi)  Exercise  date  of  the  warranty 
option,  if  applicable. 

(2)  Notifications  and  reports  shall 
include — 

(i)  A  brief  description  of  the  weapon 
system  and  its  stage  of  production;  and 

(ii)  Rationale  for  not  obtaining  a 
warranty. 

(3)  Keep  a  written  record  of  each 
waiver  granted  and  notification  and 
report  made,  together  with  supporting 
documentation  such  as  a  cost-benefit 
analysis,  for  use  in  answering  inquiries. 
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247.370  Use  of  Standard  Form  30  for 
consignment  instructions. 

247.371  DD  Form  1384,  Transportation 
Control  and  Movement  Document. 
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for  Solicitations. 

247.373  DD  Form  1654,  Evaluation  of 
Transportation  Cost  Factors. 
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247.104-3    Cost-reimbursement  contracts. 

(a)  Section  10721  rates  do  not  apply  to 
foreign  military  sale  (FMS)  shipments. 

(i)  On  shipments  of  stock  fund  items 
from  a  contractor  to  a  depot,  when  some 
of  the  items  in  a  specific  transportation 
unit  are  clearly  for  FMS — 

(A)  Section  10721  rates  do  not  apply  to 
FMS  items  shipped  on  a  separate  bill  of 
lading:  and 

(B)  Section  10721  rates  do  apply  to  the 
non-FMS  items. 

247.104-5    Cljtatlon  of  Government  rate 
tenders.        j  j 

(a)  See  section  XI.  chapter  32  of  the 
Defense  Traffic  Management  Regulation 
for  instructions  on  converting 
commercial  bills  of  lading  to 
Government  bills  of  lading  within 
CONUS. 

247.105    Transportation  assistance. 

(a)(i)  Transportation  assistance 
includes  all  transportation  factors,  such 
as — 

(A)  Freight  rates  (for  evaluation  of 
bids  or  routing  purposes); 

(B)  Other  transpoitation  costs; 

(C)  Transit  agreements; 

(D)  Time  in  transit; 

(E)  Port  handling  charges;  and 

(F)  Port  capabilities. 

(ii)  Within  CONUS.  the  Military 
Traffic  Management  Command 
(MTMC),  through  its  eastern  and 
western  area  commands,  is  responsible 
for  the  performance  of  traffic 
management  functions.  These  functions 
include  the  direction,  control,  and 
supervision  of  all  functions  incident  to 
the  acquisition  and  use  of  commercial 
freight  and  passenger  transportation 
services.  See  chapters  1  and  2  of  the 
Defense  Traffic  Management  Regulation 
for  the  locations  and  geographical  areas 
of  jurisdiction  of  each  area 
headquarters. 

(iii)  For  assistance  with  international 
shipments — 

(A)  Originating  in  CONUS,  request 
assistance  from  the  appropriate  military 
activity;  i.e..  the  Military  Airlift 
Command  (MAC),  Military  Sealift 
Command  (MSC).  MTMC.  or  the  military 
service  sponsoring  the  cargo; 

(B)  For  all  modes  of  transportation 
originating  overseas,  request  assistance 
from  the  overseas  Theater  Commander 
assigned  responsibility  for  common- 
user,  military-operated  land 
transportation; 

(C)  Of  bulk  petroleum  via  ocean 
tanker,  request  assistance,  rates,  or 

ther  costs  from  the  MSC; 


(D)  Of  supplies  between  points 
outside  the  CONUS.  including  Alaska 
and  Hawaii,  request  assistance,  rates,  or 
other  costs  from  the  military  service 
sponsoring  the  cargo.  Direct  the  requests 
to: 

Army:  Deputy  Chief  of  Staff  for  Logistics, 
Department  of  the  Army.  Attn:  DALO-TSP, 
Washington,  DC  20310-0570 

Navy:  Naval  Supply  Systems  Command, 
Code  051.  Washington.  DC  20390-5000 

Air  Force:  Applicable  overseas  Air  Force 
Command.  Pacific  Air  Forces/LGT,  Hickam 
AFB.  HI  96853.  Space  Command/LKT, 
Peterson  AFB.  CO  80914.  U.S.  Air  Forces  in 
Europe/LGT.  APO  NY  09012 

Marine  Corps:  Director.  Transportation 
Division,  HQ,  U.S.  Marine  Corps.  COS, 
Washington,  DC  20380 

(E)  When  requesting  rates  and  related 
costs  for  the  evaluation  of  bids  or 
proposals,  include  the  bid  opening  or 
proposal  due  date  and  the  expected  date 
of  initial  shipment,  if  established. 

Subpart  247.2— Contracts  for 
Transportation  or  for  Transportation- 
Related  Services 

247.270    Stevedoring  contracts. 

247.270-1    Scope  of  section. 

This  section  contains  procedures 
peculiar  to  stevedoring.  Other  portions 
of  the  FAR  and  DFARS  dealing  with 
service  contracting  also  apply  to 
stevedoring  contracts. 

247.270-2    Definitions. 

Commodity  rate  is — 

(1)  The  price  quoted  for  handling  a  ton 
(weight  or  measurement)  of  a  specified 
commodity. 

(2)  Computed  by  dividing  the  hourly 
stevedoring  gang  cost  by  the  estimated 
number  of  tons  of  the  specified 
commodity  which  can  be  handled  in  1 
hour. 

Gang  cost  is — 

(1)  The  total  hourly  wages  paid  to  the 
workers  in  the  gang,  in  accordance  wi^ 
the  collective  bargaining  agreement 
between  the  maritime  industry  and  the 
unions  at  a  specific  port:  and 

(2)  Payments  for  workmen's 
compensation,  social  security  taxes, 
unemployment  insurance,  taxes,  liability 
and  property  damage  insurance,  general 
and  administrative  expenses,  and  profit. 

Stevedoring  is  the — 

(1)  Loading  of  cargo  from  an  agreed 
point  of  rest  on  a  pier  or  lighter  and  its 
storage  aboard  a  vessel;  or 

(2)  Breaking  out  and  discharging  of 
cargo  from  any  space  in  the  vessel  to  an 
agreed  point  of  rest  dockside  or  in  a 
lighter. 

247.270-3    Type  of  contract 

Normally,  use  an  indefinite-quantity 
type  contract 


247.270-4    Tecttnical  provisions. 

(a)  Because  conditions  vary  at 
different  ports,  and  sometimes  within 
the  same  port,  it  is  not  practical  to 
develop  standard  technical  provisions 
covering  all  phases  of  stevedoring 
operations. 

(b)  When  including  car  loading  and 
unloading  or  other  dock  and  terminal 
work  under  a  stevedoring  contract, 
include  these  requirements  as  separate 
items  of  work. 

247.270-5    Evaluation  of  bids  and 
proposals. 

Require  that  offers  include  and 
evaluate  on  the  basis  of — 

(a)  Tonnage  or  commodity  rates  which 
apply  to  the  bulk  of  the  cargo  worked 
under  normal  conditions: 

(b)  Labor-hour  rates  which  apply  to 
services  not  covered  by  commodity 
rates,  or  to  work  performed  under 
hardship  conditions;  and 

(c)  Rates  for  equipment  rental. 

247.270-6    Award  of  contract 

Make  the  award  to  the  contractor  that 
is  otherwise  eligible  for  award  and 
offers  the  lowest  overall  acceptable  bid 
or  proposal  after  evaluating  the — 

(a)  Total  estimated  cost  of  tonnage  to 
be  moved  at  commodity  rates; 

(b)  Estimated  cost  at  labor-hour  rates; 
and 

(c)  Cost  of  equipment  rental. 

247.270-7    Contract  ciauses. 

Use  the  following  clauses  in 
sohcitations  and  contracts  for 
stevedoring  services  as  indicated — 

(a)  252.247-7000,  Hardship  Conditions, 
as  appropriate; 

(b)  252.247-7001,  Price  Adjustment 
when  using  sealed  bidding; 

(c)  252.247-7.002,  Revision  of  Prices, 
when  using  negotiation; 

(d)  252.247-7003.  Termination,  when  it 
is  desirable  to  permit  either  party  to 
terminate  the  contract; 

(e)  252.247-7004,  Indefinite  Quantities- 
Fixed  Charges,  when  the  contract  will 
provide  for  the  payment  of  fixed 
charges: 

(f)  252.247-7005.  Indefinite  Quantities- 
No  Fixed  Charges,  when  the  contract 
will  not  provide  for  the  payment  of  fixed 
charges: 

(g)  252.247-7006.  Removal  of 
Contractor's  Employees:  and 

(h)  252.247-7007.  Liability  and 
Insurance. 

247.271     Contracts  for  tt>e  preparation  of 
personal  property  for  shipment  or  storage. 

247.27 1  - 1    Scope  of  section. 

This  section  contains  procedures 
peculiar  to  the  preparation  of  personal 
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property  for  shipment  or  storage,  and  for 
the  performance  of  intra-area  or  intra- 
city  movement  Other  portions  of  the 
FAR  and  DFARS  dealing  with  service 
contracting  also  apply  to  these  services. 

247.271-2    PoBey. 

(a)  Annua]  contracts.  Normally— 

(1)  Use  requirements  contracts 
awarded  through  sealed  bidding  to 
acquire  services  for  the — 

(i)  Preparation  of  personal  property 
for  shipment  or  storage:  and 

(ii)  Performance  of  intra-area 
movement. 

(2)  Award  contracts  on  a  calendar 
year  basis. 

(3)  Provide  for  option  years. 

(4)  Award  contracts,  or  exercise 
option  years,  before  November  1  of  each 
year,  if  possible. 

(b)  Areas  of  performance.  Defme 
clearly  in  the  solicitation  each  area  of 
performance. 

(1>  Establish  one  or  more  areas; 
however,  hold  the  number  to  a  m.inimum 
consistent  with  local  conditions. 

(2)  Each  schedule  may  provide  for  the 
same  or  different  areas  of  performance. 
Determine  the  areas  as  follows — 

(i)  Use  political  boundaries,  streets,  or 
any  other  features  as  lines  of 
demarcation.  Consider  such  matters 


(A)  Total  volume; 

(B)  Size  of  overall  area;  and 

(C)  The  need  to  service  isolated  areas 
of  high  population  density. 

(ii)  Specifically  identi^  frequenUy 
used  terminals,  and  consider  them  as 
being  included  in  each  area  of 
performance  described  in  the 
solicitation. 

(c)  Maximum  requirementa-minimum 
capability.  The  contracting  officer 
shall— 

(1)  Establish  realistic  quantities  on  the 
Estimated  Quantities  Report  in  DoD 
4500.34-R.  Personal  Property  Traffic 
Management  Regulation; 

(2)  Ensure  that  the  Government's 
minimum  acceptable  daily  capability— 

(i)  Will  at  least  equal  the  maximum 
authorized  individual  weight  allowance 
as  prescribed  by  the  Joint  Federal 
Travel  Regulations;  and 

(ii)  Will  not  preclude  bidding  by  small 
business  firms. 

247.271-3    Procedures. 

(a)  CONUS  military  activities 
assigned  multi-service  personal 
property  areas  of  responsibility.  [1) 
When  two  or  more  niilitary  installations 
or  activities  have  personal  property 
responsibilities  in  a  given  area,  one 
activity  shall  contract  for  the  estimated 
requirements  of  all  activities  in  the  area. 
The  installation  conunanders  concerned 


shall  designate  the  activity  by  mutual 
agreement. 

(2)  The  Commander,  MTMC,  shall 
designate  the  contracting  activity  when 
local  commanders  are  unable  to  reach 
agreement. 

(b)  Additional  ser\'ices  and  excess 
requirements,  (1)  Excess  requirements 
are  those  services  which  exceed 
contractor  capabilities  available  under 
contracts.  Use  small  purchase 
procedures  to  satisfy  excess 
requirements. 

(2)  Additional  services  are  those  not 
specified  in  the  bid  items. 

(i)  Additional  services  may  include — 

(A)  Hoisting  or  lowering  of  articles; 

(B)  Waiting  time; 

(C)  Special  packaging:  and 

P)  Stuffing  or  unstuffing  of  sea  van 
containers. 

(ii)  Consider  contracting  for  local 
moves  that  do  not  require  drayage  by 
using  hourly  rate  or  constructive  weight 
methods.  The  rate  will  include  those 
services  necessary  for  completion  of  the 
movement,  including — 

(A)  Packing  and  unpacking; 

(B)  Movement; 

(C)  Inventorying;  and 

(D)  Removal  of  debris. 

(iii)  Each  personal  property  shipping 
activity  shall  determine  if  local 
requirements  exist  for  any  additional 
services. 

(iy)  The  contracting  officer  may  obtain 
additional  services  by — 

(A)  Including  them  as  items  within  the 
contract;  provided,  they  are  not  used  in 
the  evaluation  of  bids  (see  252.247-7008. 
Evaluation  of  Bids);  or 

(B)  Using  small  purchase  procedures, 
(v)  Qther  predetermine  prices  for 

additional  services  with  the  contractor, 
or  negotiate  them  on  a  case-by-case 
basis. 

(vi)  The  contracting  officer  must 
authorize  the  contractor  to  perform  any 
additional  services,  other  than 
attempted  pick  up  or  delivery, 
regardless  of  the  contracting  method. 

(vii)  To  the  maximum  extent  possible, 
identify  additional  services  required 
that  are  incidental  to  an  order  before 
placing  the  order,  or.  when  applicable, 
during  the  premove  survey. 

(c)  Contract  distribution.  In  addition 
to  the  distribution  requirements  of  FAR 
subpart  4.2.  furnish  one  copy  of  each 
contract  as  follows — 

(1)  CONUS  personal  property  shipping 
activities  shall  send  the  copy  to  the 
Commander,  Military  Traffic 
Management  Command.  Attn:  MTPP-CI. 
Room  408,  5611  Columbia  Pike,  Falls 
Church,  VA  22041-5050. 

(2)  In  the  European  and  Pacific  areas, 
personal  property  shipping  activities 
shall  send  the  copy  to  either  the 


Propertj'  Directorate.  MTMC  Europe,  or 
the  MTMC  Held  Office-Pacific. 

(3)  Other  overseas  personal  property 
shipping  activities  shall  send  the  copy  to 
the  Commander,  Military  Traffic 
Management  Command.  Attn:  MTPP-Q. 
5611  Columbia  Pike,  Falls  Church,  VA 
22041-505a 

247.271-4    SoHcttatton  provisions, 
schedule  formats,  and  contract  clauses. 

When  acquiring  services  for  the 
preparation  of  personal  property  for 
movement  or  storage,  and  for 
performance  of  infra-city  or  intra-area 
movement,  use  the  following  provisions, 
clauses,  and  schedules.  Revise 
solicitation  provisions  and  schedules,  as 
appropriate,  if  using  negotiation  rather 
than  sealed  bidding.  Overseas 
commands,  except  those  in  Alaska  and 
Hawaii,  may  modify  these  clauses  to 
conform  to  local  practices,  laws,  and 
regulations. 

(a)  The  provision  at  252>247-7008. 
Evaluation  of  Bids.  When  adding 
"additional  services"  items  to  any 
schedule,  use  the  basic  clause  with 
Alternate  I. 

(b)  The  provision  at  252.247-700a 
Award. 

(c)  In  solicitations  and  resulting 
contracts,  the  schedules  contained  in 
DoD  4500.34-R.  Personal  Property 
Traffic  Management  Regulation,  as 
provided  by  the  installation  personal 
property  shipping  office. 

(1)  When  there  is  no  requirement  for 
an  item  or  subitem  in  a  schedule, 
indicate  that  item  or  subitem  number,  in 
its  proper  numerical  sequence,  and  add 
the  statement  "No  Requirement." 

(2)  Within  Schedules  I  (Outbound) 
and  II  (Inbound),  item  numbers  are 
reserved  to  permit  inclusion  of 
additional  items  as  required  by  local 
conditions. 

(3)  Overseas  activities,  except  those  in 
Alaska  and  Hawaii,  may  modify  the 
schedules  when  necessary  to  conform 
with  local  trade  practices,  laws,  and 
regulations. 

(4)  All  generic  terminology,  schedule, 
and  item  numbers  in  proper  sequence 
shall  follow  those  contained  in  the  basic 
format. 

(5)  When  it  is  in  the  Government's 
best  interest  to  have  both  outbound  and 
inbound  services  within  a  given  area  of 
performance  furnished  by  the  8an>e 
contractor,  modify  the  schedule  format 
to  combine  both  services  in  a  single 
schedule.  However,  items  shall  follow 
the  same  sequential  order  as  in  the  basic 
format. 

(6)  Process  any  modification  of 
schedule  format  other  than  those 
authorized  in  paragraphs  (c)  (1)  through 
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(5)  of  this  subsection,  as  a  reqi 
deviation  through  MTMC  area 
conunands/field  offices  to  HQ 

(d)  The  clause  at  252.247-70 
of  Contract. 

(e)  The  clause  at  252.247-70 
of  Contract.  When  the  period  < 
performance  is  less  than  a  cal 
year,  modify  the  clause  to  indi 
beginning  and  ending  dates,  hi 
the  contract  period  shall  not  e 
than  December  31  of  the  year 
the  contract  is  awarded. 

(t)  In  addition  to  designatinj 
ordering  activity,  as  required  1 
clause  at  FAR  52.216-18,  Orde 
identify  by  name  or  position  ti 
individuals  authorized  to  plac 
for  each  activity.  When  provis 
made  for  placing  oral  orders  ii 
accordance  with  FAR  16.506(1 
document  the  oral  orders  in  ai 
with  departmental/agency  in: 

(g)  The  clause  at  252.247-70 
Ordering  Limitation. 

(h)  The  clause  at  252.247-70 
Contract  Areas  of  Performanc 

(i)  The  clause  at  252.247-70: 
Demurrage. 

(j)  When  using  the  clause  ai 
52.216-21,  Requirements,  see ) 
which  prescribes  use  of  Alter 
252.247-7015. 

(k)  The  clause  at  252.247-7C 
Contractor  Liability  for  Loss  f 
Damage. 

(1)  The  clause  at  252.247-70 
Erroneous  Shipments. 

(m)  The  clause  at  252.247-7 
Subcontracting. 

(n)  The  clause  at  252.247-7C 
Drayage. 

(0)  The  clause  at  252.247-7C 
Additional  Services. 

(p)  The  clauses  at  FAR  52.2 
Permits,  Authorities,  or  Franc 
52.247-8,  Estimated  Weight  oi 
Quantities  Not  Guaranteed;  F 
13,  Accessorial  Services — Mo 
Contracts;  and  FAR  52.247-1/ 

Subpart  247.3— Transportatl 
Supply  Contracts 

247.305    Solicitation  provision) 
clauses,  and  transportation  fad 

247.305-10    Packing,  marking, 
consignment  Instructions. 

(b)  Consignment  instructioi 
include,  as  a  minimum — 

(i)  The  clear  text  and  codec 
data  as  follows — 

(A)  Consignee  code  and  cl« 
identification  of  consignee  ar 
destination  as  published  in — 

(1)  DoD  4000.25-6-M.  Depa 
Defense  Activity  Address  Dii 
(DoDAAD); 
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Propertj'  Directorate.  KfTMC  Europe,  or 
the  MTMC  Field  Office-Pacific. 

(3)  Other  overseas  personal  property 
shipping  activities  shall  send  the  copy  to 
the  Commander,  Military  Traffic 
Management  Command.  Attn:  MTPP-Q. 
5611  Columbia  Pike.  Falls  Church,  VA 
22041-505a 

247.271-4    SoHcttatlon  provisions, 
schedule  formats,  and  contract  clauses. 

When  acquiring  services  for  the 
preparation  of  personal  property  for 
movement  or  storage,  and  for 
performance  of  infra-city  or  intra-area 
movement,  use  the  following  provisions, 
clauses,  and  schedules.  Revise 
solicitation  provisions  and  schedules,  as 
appropriate,  if  using  negotiation  rather 
than  sealed  bidding.  Overseas 
commands,  except  those  in  Alaska  and 
Hawaii,  may  modify  these  clauses  to 
conform  to  local  practices,  laws,  and 
regulations. 

(a)  The  provision  at  252.247-7008, 
Evaluation  of  Bids.  When  adding 
"additional  services"  items  to  any 
schedule,  use  the  basic  clause  with 
Alternate  I. 

(b)  The  provision  at  252.247-7009, 
Award. 

(c)  In  solicitations  and  resulting 
contracts,  the  schedules  contained  in 
DoD  4500.34-R,  Personal  Property 
Traffic  Management  Regulation,  as 
provided  by  the  installation  personal 
property  shipping  office. 

(1)  When  there  is  no  requirement  for 
an  item  or  subitem  in  a  schedule, 
indicate  that  item  or  subitem  number,  in 
its  proper  numerical  sequence,  and  add 
the  statement  "No  Requirement." 

(2)  Within  Schedules  I  (Outbound) 
and  II  (Inbound),  item  numbers  are 
reserved  to  permit  inclusion  of 
additional  items  as  required  by  local 
conditions. 

(3)  Overseas  activities,  except  those  in 
Alaska  and  Hawaii,  may  modify  the 
schedules  when  necessary  to  conform 
with  local  trade  practices,  laws,  and 
regulations. 

(4)  All  generic  terminology,  schedule, 
and  item  numbers  in  proper  sequence 
shall  follow  those  contained  in  the  basic 
format. 

(5)  When  it  is  in  the  Government's 
best  interest  to  have  both  outbound  and 
inbound  services  within  a  given  area  of 
performance  furnished  by  the  8an>e 
contractor,  modify  the  schedule  format 
to  combine  both  services  in  a  single 
schedule.  However,  items  shall  follow 
the  same  sequential  order  as  in  the  basic 
format. 

(6)  Process  any  modiHcation  of 
schedule  format  other  than  those 
authorized  in  para^tiphs  (c)  (1)  through 


(5)  of  this  subsection,  as  a  request  for 
deviation  through  MTMC  area 
commands/field  offices  to  HQ.  MTMC. 

(d)  The  clause  at  252.247-7010,  Scope 
of  Contract. 

(e)  The  clause  at  252.247-7011.  Period 
of  Contract.  When  the  period  of 
performance  is  less  than  a  calendar 
year,  modify  the  clause  to  indicate  the 
beginning  and  ending  dates.  However, 
the  contract  period  shall  not  end  later 
than  December  31  of  the  year  in  which 
the  contract  is  awarded. 

(f)  In  addition  to  designating  each 
ordering  activity,  as  required  by  the 
clause  at  FAR  52.216-18,  Ordering, 
identify  by  name  or  position  title  the 
individuals  authorized  to  place  orders 
for  each  activity.  When  provisions  are 
made  for  placing  oral  orders  in 
accordance  with  FAR  16.506(b). 
document  the  oral  orders  in  accordance 
with  departmental/agency  instructions. 

(g)  The  clause  at  252.247-7012. 
Ordering  Limitation. 

(h)  The  clause  at  252.247-7013. 
Contract  Areas  of  Performance. 

(i)  The  clause  at  252.247-7014, 
Demurrage. 

(j)  When  using  the  clause  at  FAR 
52.216-21,  Requirements,  see  216.505(d] 
which  prescribes  use  of  Alternate  I  at 
252.247-7015. 

(k)  The  clause  at  252.247-7016, 
Contractor  LiabiUty  for  Loss  and 
Damage.        | 

(1)  The  clenise  at  252.247-7017. 
Erroneous  Shipments. 

(m)  The  clause  at  252.247-7018. 
Subcontracting. 

(n)  The  clause  at  252.247-7019, 
Drayage. 

(0)  The  clause  at  252.247-7020. 
Additional  Services. 

(p)  The  clauses  at  FAR  52.247-2, 
Permits,  Authorities,  or  Franchises;  FAR 
52.247-8,  Estimated  Weight  or 
Quantities  Not  Guaranteed;  FAR  52.247- 
13,  Accessorial  Services — Moving 
Contracts;  and  FAR  52.247-17,  Charges. 

Subpart  247.3— Transportation  In 
Supply  Contracts 

247.305    Solicitation  provisions,  contract 
clauses,  and  transportation  factors. 

247.305-10    Packing,  marking,  and 
consignment  Instructions. 

(b)  Consignment  instructions  shall 
include,  as  a  minimum — 

(i)  The  clear  text  and  coded  MILSTRIP 
data  as  follows — 

(A)  Consignee  code  and  clear  text 
identification  of  consignee  and 
destination  as  published  in — 

(1)  DoD  4000.25-6-M.  Department  of 
Defense  Activity  Address  Directory 
(DoDAAD); 


(2)  DoD  4000.25-8-M,  Military 
Assistance  Program  Address  Directory 
(MAP  AD): 

(3)  Commercial  and  Government 
Entity  (CAGE)  Handbook  H4/H8;  or 

(4)  Transportation  Control  and 
Movement  Document. 

Reporting  procedures  and  instructions 
shall  comply  with  DoD  Regulation 
4500.32-R.  MILSTAMP. 

(B)  Project  code,  when  applicable; 

(C)  Transportation  priority; 

(D)  Required  delivery  date;  and 

(E)  Coded  MILSTRIP  document 
number,  demand /suffix  code,  a 
supplementary  address  and  signal  code. 

(ii)  Non-MILSTRIP  shipments  shall 
include  data  similar  to  paragraph  (b)(i) 
(A)  through  (D)  of  this  subsection  and 
the  applicable  portion  of  paragraph 
(b)(i)(E)  with  the  notation  "Non- 
MILSTRIP." 

(iii)  In  amended  shipping  instructions 
include,  in  addition  to  the  data 
requirements  of  paragraphs  (b)(i)  (A) 
through  (E)  of  this  subsection,  the 
following,  when  appropriate — 

(A)  Name  of  the  activity  originally 
designated,  from  which  the  stated 
quantities  are  to  be  deducted;  and 

(B)  Any  other  featiues  of  the  amended 
instructions  not  contained  in  the  basic 
contract. 

(iv)  If  a  contract  is  assigned  for  any 
contract  administration  function  listed 
in  FAR  Subpart  42.3,  to  any  office  listed 
in  DoD  4105.4,  DoD  Directory  of 
Contract  Administration  Services 
Components,  then  include  in 
instructions  the — 

(A)  Modification  serial  number;  and,  if 
a  new  line  item  is  created  by  the 
issuance  of  shipping  instructions: 

(B)  New  line  item  number  and 

(C)  Existing  line  item  number,  if 
affected. 

(v)  For  petroleum,  oil  and  lubricant 
products,  instructions  for  diversions 
need  not  include  the  modification  serial 
number  and  new  line  item  number, 
when  the  instructions  are — 

(A)  For  diversions  overseas  to  new 
destinations; 

(B)  Issued  by  an  office  other  than  that 
issuing  the  contract  or  delivery  order; 
and 

(C)  Issued  by  telephone,  teletype,  or 
telegram. 

247.305-70    Returnable  cylinders  and 
ottier  cvtntalners. 

(a)  Use  the  clause  at  252.247-7021. 
Returnable  Cylinders  and  Other 
Containers,  in  a  solicitation  and 
contract  whenever  the  contract  involves 
the  purchase  of  gas  in  contractor- 
furnished  returnable  cylinders  and  the 
contractor  retains  title  to  the  cylinders. 
A  variation  of  the  clause  may  also  be 


used  in  contracts  for  other  supplies 
involving  reels,  spools,  drums,  carboys, 
liquid  petroleum  gas  containers,  or  other 
returnable  containers  when  the 
contractor  is  to  retain  title  to  the 
containers. 

(b)  The  contracting  officer  may  modify 
the  30  day  time  period  specified  in  the 
clause  to  comply  with  customary 
commercial  practice. 

247.370    Use  Of  Standard  Form  30  for 
consignment  instructions. 

When  complete  consignment 
instructions  are  not  known  initially,  use 
the  Standard  Form  30,  Amendment  of 
Solicitation/Modification  of  Contract,  to 
issue  or  amend  consignment 
instructions,  and  when  necessary,  to 
confirm  consignment  instructions  issued 
by  telephone,  teletype,  or  telegram. 

(a)  When  using  the  SF  30  to  confirm 
delivery  instructions — 

(1)  Stamp  or  mark 
"CONFIRMATION"  in  block  letters  on 
the  form,  and  specify  in  detail  those 
instructions  being  confirmed. 

(2)  Do  not  change  the  instructions 
being  confirmed. 

(b)  Process  the  confirming  SF  30  as 
follows — 

(1)  For  contracts  assigned  for  any 
contract  administration  function  listed 
in  subpart  247.3  to  any  office  listed  in 
DoD  4105.4,  DoD  Directory  of  Contract 
Administration  Services  Components, 
within  five  working  days; 

(2)  For  diversions  of  petroleum,  oil, 
and  lubricant  products  overseas  to  new 
destinations,  within  30  days  of 
instructions  being  confirmed;  and 

(3)  Other  contracts — 

(i)  Telephone — within  five  working 
days;  and 

(ii)  Teletype  or  telegraph — consolidate 
on  a  monthly  basis. 

247.37 1  DO  Form  1 384.  Transportation 
Control  and  Movement  Document. 

Reporting  procedures  and  instructions 
for  this  form  will  be  in  compliance  with 
DoD  Regulation  4500.32-R.  MILSTAMP. 

247.372  DD  Form  1653,  Transportation 
Data  for  Soiicitatlons. 

(a)  The  transportation  specialist 
prepares  the  DD  Form  1653  at  the 
request  of  the  contracting  officer.  The 
completed  form  will  contain 
recommendations  concerning  fo.b. 
terms  best  suited  for  a  particular 
acquisition,  and  other  suggested 
transportation  provisions  for  inclusion 
in  the  solicitation. 

(b)  When  appropriate,  the  DD  Form 
1653  will  also  include  information  on 
combined  port  handling  and 
transportation  charges  for  inclusion  in 
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the  solicitation  in  connection  with 
export  shipments. 

247.373    DO  Form  1654,  Evaluation  of 
Transportation  Cost  Factors. 

Contracting  personnel  may  use  the  DD 
Form  1654  to  furnish  information  to  the 
transportation  office  for  development  of 
cost  factors  for  use  by  the  contracting 
officer  in  the  evaluation  of  f.o.b.  origin 
offers. 

Subpart  247.5— Ocean  Transportation 
by  U.S.-Fla«  Vessels 

247.570    Scopa. 

This  subpart — 

(a)  Implements  the  Cargo  Preference 
Act  of  1904. 10  U.S.C.  2631.  which 
applies  to  the  ocean  transportation  of 
cargo  owned  by,  or  destined  for  use  by. 
the  DoD. 

(b)  Does  not  specifically  implement 
the  Cargo  Preference  Act  of  1954,  46 
U.S.C.  1241(b).  The  1954  Act  is 
applicable  to  the  DoD.  but  DFARS 
coverage  is  not  required  because 
compliance  with  the  1904  Act 
historically  has  resulted  in  the  DoD 
exceeding  the  1954  Act's  requirements. 

(c)  Is  an  approved  class  deviation 
from  FAR  subpart  47.5  in  its  entirety 
[but  see  247.571(c)). 

247.571     Policy. 

(a)  DoD  contractors  shall  transport 
supplies,  as  defined  in  the  clause  af 
252.247-7023,  Transportation  of  Supplies 
by  Sea,  exclusively  on  U.S.-fiag  vessels 
unless — 

(1)  Those  vessels  are  not  available, 
and  notices  are  given  and  approvals 
received  in  accordance  with  this 
subpart; 

(2)  The  Secretary  of  the  Navy 
determines  that  the  freight  charged  is 
excessive  or  unreasonable;  or 

(3)  The  contracting  officer  finds  that 
the  charges  to  the  Government  are 
higher  than  charges  to  private  persons 
for  the  transportation  of  like  goods. 

(b)  Contracts  shall  provide  for  the  use 
of  Government-owned  vessels  when 
security  classifications  prohibit  the  use 
of  other  than  Government-owned 
vessels. 

(c)  The  Cargo  Preference  Act  of  1904 
does  not  apply  to  ocean  transportation 

(1)  Products  obtained  for  contributions 
to  foreign  assistance  programs;  or 

(2)  Products  owned  by  agencies  other 
than  the  DoD.  In  these  cases,  FAR 
subpart  47.5  applies. 


247.572    Procedures. 

247.572- 1    Ocean  transportation  incidental 
to  a  contract  for  supplies,  services,  or 
construction. 

(a)  This  subsection  applies  when 
ocean  transportation  is  not  the  purpose 
of  the  contract. 

(b)  The  contracting  officer  shall  obtain 
assistance  from  the  cognizant 
transportation  activity  (see  247.105),  in 
developing — 

(1)  The  Government  estimate  for 
transportation  costs,  irrespective  of 
whether  freight  will  be  paid  directly  by 
the  Government; 

(2)  Shipping  instructions  and  delivery 
terms  for  inclusion  in  solicitations  and 
contracts  that  may  involve 
transportation  of  supplies  by  sea. 

(c)  The  contracting  officer  shall  ask 
each  offeror  whether  it  will  transport 
supplies  by  sea  if  awarded  the  contract 
(see  247.573(a)).  Even  if  the  successful 
offeror  responds  that  it  does  not 
anticipate  sea  transport  of  supplies,  it 
may  discover  duiing  contract 
performance  that  ocean  transportation 
is  required.  In  that  event,  the  Act  will 
apply  to  the  contract,  and  it  must — 

(1)  Notify  the  Government  that  it  now 
intends  to  use  ocean  transportation; 

(2)  Use  U.S.-fiag  vessels  unless  certain 
conditions  exist  (see  247.571(a));  and 

(3)  Comply  with  the  other 
requirements  of  the  clause  at  252.247- 
7023,  Transportation  of  Supplies  by  Sea. 

(d)  When  the  contracting  officer  is 
notified  that  the  contractor  or 
subcontractor  considers  that — 

(1)  No  U.S.-flag  vessels  are  available, 
the  contracting  officer  shall  request 
confirmation  of  the  nonavailability  from 
the  Director.  Office  of  Contracts  and 
Business  Management.  Military  Sealift 
Command  (MSC). 

(2)  The  freight  charges  to  the 
Government,  the  conL-actor  or  any 
subcontractor,  are  higher  than  charges 
for  transportation  of  like  goods  to 
private  persons,  the  contracting  officer 
may  approve  any  request  for  a  waiver  of 
the  requirement  to  ship  on  U.S.-fiag 
vessels  for  a  particular  shipment. 

(i)  Prior  to  granting  a  waiver,  the 
contracting  officer  shall  request  advice, 
oral  or  written,  from  the  Commander. 
MSC. 

(ii)  In  advising  the  contracting  officer 
whether  to  grant  the  waiver,  the 
Commander,  MSC,  shall  consider,  as 
appropriate,  evidence  ftxjm — 

(A)  Published  tariffs; 

(B)  Industry  publications; 

(C)  The  Maritime  Administration;  and 

(D)  Any  other  available  sources. 
(3)  The  freight  charged  by  U.S.-flag 

carriers  is  considered  excessive  «• 
otherwise  unreasonable,  the  contracting 


officer  shall  forward  a  report  to  the 
Commander.  MSC.  through  the  head  of 
the  contracting  activity,  and  the 
Director,  Office  of  Contracts  and 
Business  Management,  MSC. 

(i)  The  report  shall  be  in 
determination  and  finding  format,  and — 

(A)  Take  into  consideration  that  the 
1904  Act  is,  in  part,  a  subsidy  of  the 
U.S.-flag  commercial  shipping  industry 
that  recognizes  that  lower  prices  may  be 
available  from  foreign  shippers; 

(B)  Consider,  accordingly,  not  only 
excessive  profits  to  the  vessel  owner,  if 
ascertainable,  but  also  excessive  costs 
(i.e.,  costs  beyond  the  economic  penalty 
normally  incurred  by  excluding  foreign 
competition)  resulting  from  the  use  of 
U.S.-flag  vessels  in  extraordinarily 
inefficient  circumstances; 

(C)  Include,  as  appropriate — 

(1)  An  analysis  of  whether  the  cost  is 
excessive,  taking  into  account  factors 
such  as  the  differential  between  freight 
charges  by  the  U.S.-nag  carrier  and  an 
estimate  of  what  foreign-flag  carriers 
would  charge  based  upon  a  price 
analysis; 

(2)  A  comparison  of  U.S.-flag  rates 
charged  on  comparable  routes; 

(3)  Efficiency  of  operation  regardless 
of  rate  differential  (i.e..  suitability  of  the 
vessel  for  the  required  transportation  in 
terms  of  cargo  requirements/vessel 
capacity;  the  commercial 
reasonableness  of  vessel  positioning 
required,  etc.);  and 

(4)  Any  other  relevant  economic  and 
financial  considerations. 

(D)  Consider  that  the  fact  that  it 
would  be  less  expensive  to  use  a 
foreign-flag  vessel  is  not  a  sufficient 
basis,  on  its  own,  to  determine  that  the 
freight  rate  proposed  by  the  U.S.-nag 
carrier  is  excessive  or  otherwise 
unreasonable.  However,  such  a 
differential  may  indicate  a  need  for 
further  review. 

(ii)  If  the  Commander.  MSC,  concurs 
with  the  contracting  officer,  the 
Commander  will  forward  the  report  to 
the  Secretary  of  the  Navy,  via 
ASN(RDA)(PP),  for  a  determination  as 
to  whether  the  freight  charges  are 
excessive  or  otherwise  unreasonable. 

247.572-2    Direct  purctiase  of  ocean 
transportation  services. 

(a)  This  subsection  applies  when 
ocean  transportation  is  the  principal 
purpose  of  the  contract,  including — 

(1)  Time  charters; 

(2)  Voyage  charters; 

(3)  Contracts  of  affreightment; 

(4)  E>edicated  contractor  contracts  of 
affreightment;  and 

(5)  Ocean  bills  of  lading. 


(b)  Coordinate  these  ace 
appropriate,  with  the  MSC 
accordance  with  DoDD  51i 
Manager  Assignment  for  C 
Transportation. 

(c)  The  Commander,  MS 
authorized  to  make  any  de 
as  to  the  availability  of  U.l 
In  order  to  ensure  the  prop 
of  Govertunent  and  private 

(d)  All  solicitations  for  c 
transportation  services  for 
owned  by  the  military  dep 
provide  a  preference  for  U 
vessels  as  an  evaluation  U 

(e)  The  contiacting  offic 
award  a  contract  of  the  ty] 
in  paragraph  (a)  of  this  sul 
foreign-flag  vessel  unless- 

(1)  The  contracting  offia 
that  no  U.S.-flag  vessels  ai 
and  obtains  approval  of  th 
Commander,  KISC;  or 

(2)  The  contracting  offia 
that  the  freight  charges  pre 
U.S.-flag  vessels  to  the  Go' 
higher  than  charges  to  priv 
for  transportation  of  like  gi 
obtains  the  approval  of  the 
MSC;  or 

(3)  The  Secretary  of  the  1 
determines  (see  paragraph 
subsection)  that  the  freight 
U.S.-flag  vessels  are  exces 
otherwise  unreasonable. 

(f)  When  the  contracting 
concludes,  based  solely  on 
considerations,  that  the  ch 
for  a  U.S.-flag  vessel  is  exe 
otherwise  unreasonable,  tl 
officer  will  send  a  report  tl 
head  of  the  contracting  act 
Commander,  MSC. 

(1)  The  fact  that  it  would 
expensive  to  use  a  foreign- 
an  insufficient  basis,  on  its 
determine  that  the  freight  i 
by  the  U.S.-flag  carrier  is  e 
otherwise  unreasonable.  H 
a  differential  may  indicate 
further  review. 

(2)  The  Commander,  MS 
forward  the  report,  if  in  agi 
the  contracting  officer,  to  t 
of  the  Navy  for  a  determini 

(3)  The  report  shall  be  in 
determination  and  finding 
into  consideration  the  facte 
1(d)(3);  and  include,  as  app 

(i)  An  analysis  of  the  cai 
accordance  with  FAR  subp 
profit  in  accordance  with  £ 
Subpart  215.9.  The  costs  or 
not  be  so  high  as  to  make  i 
unreasonable  to  apply  the 
U.S.-flag  vessels; 

(ii)  A  description  of  effoi 
pursuant  to  FAR  15.803(d), 
reasonable  price.  For  the  p 
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officer  shall  forward  a  report  to  the 
Commander.  MSC.  throu^  the  head  of 
the  contracting  activity,  and  the 
Director,  Office  of  Contracts  and 
Business  Management,  MSC. 

(i)  The  report  shall  be  in 
determination  and  finding  format,  and 

(A)  Take  into  consideration  that  the 
1904  Act  is,  in  part,  a  subsidy  of  the 
U.S.-flag  commercial  shipping  industry 
that  recognizes  that  lower  prices  may  be 
available  from  foreign  shippers; 

(B)  Consider,  accordingly,  not  only 
excessive  profits  to  the  vessel  owner,  if 
ascertainable,  but  also  excessive  costs 
(i.e.,  costs  beyond  the  economic  penalty 
normally  incurred  by  excluding  foreign 
competition)  resulting  from  the  use  of 
U.S.-flag  vessels  in  extraordinarily 
inefficient  circumstances; 

(C)  Include,  as  appropriate — 

(IJ  An  analysis  of  whether  the  cost  is 
excessive,  taking  into  account  factors 
such  as  the  differential  between  freight 
charges  by  the  U.S.-nag  carrier  and  an 
estimate  of  what  foreign-flag  carriers 
would  charge  based  upon  a  price 
analysis: 

f2)  A  comparison  of  U.S.-flag  rates 
charged  on  comparable  routes; 

(3J  Efficiency  of  operation  regardless 
of  rate  differential  (i.e.,  suitability  of  the 
vessel  for  the  required  transportation  in 
terms  of  cargo  requirements/vessel 
capacity;  the  commercial 
reasonableness  of  vessel  positioning 
required,  etc.);  and 

f4)  Any  other  relevant  economic  and 
financial  considerations. 

(D)  Consider  that  the  fact  that  it 
would  be  less  expensive  to  use  a 
foreign-flag  vessel  is  not  a  sufficient 
basis,  on  its  own,  to  determine  that  the 
freight  rate  proposed  by  the  U.S.-flag 
carrier  is  excessive  or  otherwise 
unreasonable.  However,  such  a 
differential  may  indicate  a  need  for 
further  review. 

(ii)  If  the  Commander,  MSC.  concurs 
with  the  contracting  officer,  the 
Commander  will  forward  the  report  to 
the  Secretary  of  the  Navy,  via 
ASN(RDA)(PP),  for  a  determination  as 
to  whether  the  freight  charges  are 
excessive  or  otherwise  unreasonable. 

247.572-2    IWrect  purcttasc  of  ocean 
transportation  s«rvtces. 

(a)  This  subsection  applies  when 
ocean  transportation  is  tfie  principal 
purpose  of  the  contract,  including — 

(1)  Time  charters; 

(2)  Voyage  charters; 

(3)  Contracts  of  affreightment; 

(4)  Dedicated  contractor  contracts  of 
affreightment;  and 

(5)  Ocean  bills  of  lading. 
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(b)  Coordinate  these  acquisitions,  as 
appropriate,  with  the  MSC  in 
accordance  with  DoDD  Sieaia  Single 
Manager  Assigrmient  for  Ocean 
Transportation. 

(c)  The  Commander,  MSC.  is 
authorized  to  make  any  determination 
as  to  the  availability  of  U.S.-flag  vessels, 
in  order  to  ensure  the  proper  utilization 
of  Government  and  private  U.S.  vessels. 

(d)  All  solicitations  for  ocean 
transportation  services  for  supplies 
owned  by  the  military  departments  shall 
provide  a  preference  for  U.S.-flag 
vessels  as  an  evaluation  factor. 

(e)  The  contiacting  officer  shall  not 
award  a  contract  of  the  type  described 
in  paragraph  (a)  of  this  subsection  for  a 
foreign-flag  vessel  unless — 

(1)  The  contracting  officer  determines 
that  no  U.S.-flag  vessels  are  available, 
and  obtains  approval  of  the 
Commander,  MSC;  or 

(2)  The  contracting  officer  determines 
that  the  freight  charges  proposed  by 
U.S.-flag  vessels  to  the  Government  are 
higher  than  charges  to  private  persons 
for  transportation  of  like  goods,  and 
obtains  the  approval  of  the  Commander; 
MSC;  or 

(3)  The  Secretary  of  the  Navy 
determines  (see  paragraph  (f)  of  this 
subsection)  that  the  freight  charges  for 
U.S.-flag  vessels  are  excessive  or 
otherwise  unreasonable. 

(f)  When  the  contracting  officer 
concludes,  based  solely  on  economic 
considerations,  that  the  charge  offered 
for  a  U.S.-flag  vessel  is  excessive  or 
otherwise  unreasonable,  the  contracting 
officer  will  send  a  report  through  the 
head  of  the  contracting  activity  to  the 
Commander,  MSC. 

(1)  The  fact  that  it  would  be  less 
expensive  to  use  a  foreign-flag  vessel  is 
an  insufficient  basis,  on  its  own,  to 
determine  that  the  freight  rate  proposed 
by  the  U.S.-flag  carrier  is  excessive  or 
otherwise  unreasonable.  However,  such 
a  differential  may  indicate  a  need  for 
further  review. 

(2)  The  Commander,  MSC,  will 
forward  the  report,  if  in  agreement  with 
the  contracting  officer,  to  the  Secretary 
of  the  Navy  for  a  determination. 

(3)  The  report  shall  be  in 
determination  and  finding  format;  take 
into  consideration  the  factors  in  247.572- 
1(d)(3);  and  include,  as  appropriate — 

(i)  An  analysis  of  the  carrier's  cost  in 
accordance  with  FAR  subpart  15.8,  or 
profit  in  accordance  with  DFARS 
Subpart  215.9.  The  costs  or  profit  should 
not  be  so  high  as  to  make  it 
unreasonable  to  apply  the  preference  for 
U.S.-flag  vessels; 

(ii)  A  description  of  efforts  taken 
pursuant  to  FAR  15.803(d),  to  negotiate  a 
reasonable  price.  For  the  purpose  of 


FAR  15.803(d),  this  report  is  the  referral 
to  higher  authority;  and 

(iii)  An  analysis  of  whether  the  cost  is 
excessive  (i.e.,  cost  beyond  the 
economic  penalty  normally  incurred  by 
excluding  foreign  competition),  taking 
into  consideration  such  factors  as — 

(A)  The  differential  between  freight 
charges  by  tlie  U.S.-flag  carrier  and  an 
estimate  of  what  foreign-flag  carriers 
would  charge  based  upon  a  price 
analysis; 

(B)  A  comparison  of  raies  charged  by 
other  U.S.-flag  carriers  on  comparable 
routes; 

(C)  Efficiency  of  operation  regardless 
of  rate  differential  (i.e.,  suitability  of  the 
vessel  capacity /cargo  requirements;  the 
commercial  reasonableness  of  the  vessel 
positioning  required,  etc.);  and 

(D)  Any  other  relevant  economic  and 
financial  considerations  affecting  the 
Government. 

247.573    SoHcHation  provMon  and 
contract  clausas. 

(a)  Use  the  provision  at  252.247-7022, 
Representation  of  Extent  of 
Transportation  by  Sea,  in  full  text,  in  all 
solicitations  except — 

(1)  Those  for  direct  purchase  of  ocean 
transportation  services;  or 

(2)  Those  with  an  anticipated  value 
below  the  small  purchase  limitation  at 
FAR  13.000. 

(b)  Use  the  clause  at  252.247-7023, 
Transportation  of  Supphes  by  Sea,  in  all 
solicitations  and  resultant  contracts,  in 
full  text,  except — 

(1)  Those  for  direct  purchase  of  ocean 
transportation  services;  or 

(2)  Those  with  an  anticipated  value 
below  the  small  purchase  limitation  at 
FAR  13.000. 

(c)  Use  the  clause  at  252.247-7024, 
Notification  of  Transportation  of 
Supplies  by  Sea,  in  full  text,  in  all 
contracts  for  which  the  offeror  made  a 
negative  response  to  the  inquiry  in  the 
provision  at  252.247-7022, 
Representation  of  Extent  of 
Transportation  by  Sea. 

PART  248— VALUE  ENGINEERING 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Subpart  248.2— Contract  Clauses 

248.270    Supplamantal  clause. 

When  one  of  the  clauses  prescribed 
by  FAR  subpart  48.2  is  used  and  the 
contracting  officer  wants  value 
engineering  change  proposals  submitted 
in  the  format  prescribed  by  MIL-STD- 
480  or  481,  use  the  clause  at  252.248- 
7000,  Preparation  of  Value  Engineering 
Change  Proposals. 


PART  249— TERMrNATION  OF 
CONTRACTS 

S«c. 

Subpart  249.1— General  Princlpiea 

249.102    Notice  of  tennknation. 

249.105    Duties  of  termination  contracting 

officer  after  issuance  of  notice  of 

termination. 
249.105-1     Termination  status  report. 
249.105-2    Release  of  excess  funds. 

249.108  Settlement  of  subcontract 
settlement  proposals. 

249.108-4    Authorization  for  subcontract 
settlements  without  approval  or 
ratification. 

249.109  Settlement  agreements. 
249.109-7    Settlement  by  determtnatron. 

249.110  Negotiation  memorandum. 

Subpart  249.5— Contract  Termination 
Clauses 

249.501     General. 

249.501-70    Special  termination  costs. 

Subpart  249.70— Special  Termination 
Requirements 

249.7000    Terminated  contracts  with 
Canadian  Commercial  Corporation. 

249.70OT    Congressional  notification  on 
significant  contract  terminations. 
Authority:  5  U.S.C.  301. 10  U.S.a  2202.  DoD 

Directive  5000.35,  FAR  subpart  1.3. 

Subpart  249.1— General  Principles. 
249.102    Notice  of  termlnatioa 

Use  Standard  Form  30.  Amendment  of 
Solicitation/Modification  of  Contract,  to 
confirm  all  notices  and  amendments  of 
notices  of  termination. 

249.105    Duties  of  termination  contracting 
otHcer  after  leauarKe  of  notice  of 
termination. 

249.105-1    Termination  status  report 

When  the  contract  administration 
office  receives  a  termination  notice,  it 
will  under  RCS:DD(I4L)(Q4AR)1411— 

(i)  Prepare  a  DD  Form  1598,  Contract 
Termination  Status  Report; 

(ii)  Within  30  days,  send  one  copy  to 
the  purchasing  office  and  one  copy  to 
the  headquarters  office  to  which  the 
contract  administration  office  is  directly 
responsible; 

(iii)  Continue  reporting  semiannually 
to  cover  the  6  month  periods  ending 
March  and  September.  The  semiannual 
reports  must  be  submitted  within  30 
days  after  the  end  of  the  reporting 
period;  and 

(iv)  Submit  a  final  report  within  30 
days  after  closing  the  termination  case. 

249.105-2    Release  of  excess  funds. 

The  DD  Form  1598,  Contract 
Termination  Status  Report,  may  be  used 
to  recommend  the  release  of  excess 
funds.  The  final  recommendation  to 


36472        Federal  Regbter  /  Vol.  56.  Na  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations 


Federal  Regis 


release  excess  funds  should  include  the 
appropriations  and  allocated  amounts. 

249. 10S    S«ttl«fn*nt  of  subcontract 
>ettl«m«nt  proposals. 

249. 109-4    Auttwrtzation  for  subcontract 
settlenwnts  wttttout  approval  or  ratification. 

(a)(l)(ii)  Industrial  plant  equipment 
included  in  the  inventory — 

(1)  Is  subject  to  the  screening 
requirements  in  FAR  45.608. 

(2)  Shall  not  be  disposed  of  until 
screening  is  completed  when  the  cost  of 
that  equipment  is  used  in  determining 
the  amount  of  the  claim. 

249.109    Settlement  agreementa. 

249.109-7    Settlement  by  determination. 

(a)(i)  Use  a  Standard  Form  30  (SF  30). 
Amendment  of  Solicitation/Modification 


of  Contract  to  settle  a  convenience 
termination  by  determination — 

(A)  When  the  contractor  has  lost  its 
right  of  appeal  because  it  failed  to 
submit  a  timely  settlement  proposal;  and 

(B)  To  confirm  the  determination 
when  the  contractor  does  not  appeal  the 
termination  contracting  officer's 
decision. 

(ii)  The  effective  date  of  the  SF  30 
shall  be  the  same  as  the  date  of  the 
letter  of  determination.  Do  not  assign  a 
supplementary  procurement  instrument 
number  to  the  letter  of  determination. 
Send  a  copy  of  the  SF  30  to  the 
contractor  by  certified  mail  return 
receipt  requested. 

249.110    Negotiation  memorandum. 

(a)(i)  Fixed  price  contracts.  Use  the 
format  in  Table  49-1.  Settlement 


Memorandum-Fixed  Price  Contracts,  for 
the  termination  contracting  officer's 
settlement  memorandum  for  fixed  price 
contracts  terminated  for  the 
convenience  of  the  Government. 
Encourage  contractors  and 
subcontractors  to  use  this  format.  - 
appropriately  modified,  for  subcontract 
settlements  submitted  for  review  and 
approval. 

(ii)  Cost-reimbursement  contracts. 
Use  Part  I  of  the  format  in  Table  49-1 
and  Part  II  of  the  format  in  Table  49-2. 
Settlement  Memorandum  for  Cost- 
Reimbursement  Contracts,  for  the 
termination  contracting  officer's 
settlement  memorandum  for  cost- 
reimbursement  contracts: 


Table  49-1  .—Settlement  Memorandum-Fixed  Price  Contracts 


Part  I— General  Information 


.  Identification.  (Wentrty  memorandum  as  to  Its  purpose  and  content.) 
a.  Name  •"^•^ws  <>««;«  contractor.  Comment  on  any  pertinent  attihatwn  between  prime  and  subcontractors  relative  to  the  overall  settlement 
D.  Names  and  titles  of  botti  contractor  and  Govornmeni  personnel  wtw  participated  in  the  neQotiatioo. 
Description  of  terminated  contract. 

a.  Date  ot  contract  and  contract  number. 

b.  Type  of  contract  (e.g..  fixed  price,  fixed  price  incentive). 

c.  General  description  of  contract  items. 

d.  Total  contract  price. 

e.  Furnish  reference  to  the  contract  temiination  clauses  (cite  FAR/DFARS  designation  or  other  special  provisions) 
Termination  notice.  ^^  ' 

a.  Reference  termination  notice  and  state  effective  date  of  terminatioo. 

b.  Scope  and  nature  of  termination  (complete  or  partial),  items  terminated,  unit  price  and  total  price  of  items  terminated 

c.  State  whether  termination  notice  was  amended,  and  explain  any  amendment 

d.  RUte  whether  contractor  stopped  work  on  effective  termination  date.  If  not.  fijmish  details. 

e.  State  whether  the  contractor  promptly  terminated  subcontracts. 

1.  Statement  as  to  the  diversion  of  common  items  and  return  of  goods  to  suppliers,  if  any. 

g.  Furnish  information  as  to  contract  performance  and  timeliness  of  deliveries  by  tlie  contractor 

Contractor's  settlement  proposal. 

"■  I^^'LTJ^  "^""'^  **^'*  ''^  ^^  *"^'*  '''*'"  *'*  '"^'  ®'""'  ^°^  "^"*  *"  '**'"'  <"  *"'*^"'  settlement  proposals  were  filed,  furnished  infomiation 
b  Baj«  of  claim.  State  whether  daim  was  filed  on  inventory,  total  cost  or  other  basis  Explain  rationale  for  approval  when  claim  is  filed  on  other  than  inventory 
c.  Examination  of  proposal  State  type  of  reviews  made  and  by  whom  (audit  engineering,  legal,  or  other). 


Prepare  a  sumntary  substantially  as  follows: 


Part  11— Summary  ol  Contractor-*  Claim  and  NegoHatwi  Setttemwit 


Item  claimed 

Contractor's 

proposal 

Dollars 
accepted 

Costs 
questioned 

Unresolved 
items 

TCO  negotiated 
amount 

1.  ConUaclor-g  costs  as  set  forth  on  settlement  proposal.  Metals,  raw 
materials,  etc.. 

Total _ 

2.  Profit 

3.  Settlement  expenses 

4.  Total 

5.  Settlement  with  subs _ 

6.  Acceptable  finished  product 

7.  Gross  Total __ 

8.  Disposal  and  other  credits 

9.  Net  settlement 

10  Partial,  progress  &  advance  payments 

11.  l^t  payments  reouested 

1.  Contractor's  cost 

a.  It  tfie  settloment  was  negotialec 

b.  In  the  case  of  a  lump  sum  sett 

c.  Comment  on  any  important  adJL 

d.  If  a  partial  termination  is  invo^ 

e.  Comment  on  any  unadjusied  cc 

f.  Comment  on  whetfier  or  not  a  k 

g.  Furnish  other  information  boliev 

2.  Proiit.  Explain  the  basis  and  facto 

3.  Settlement  expenses.  Comment  o 

4.  Subcontractor's  settlements.  Inci 
approved  by  the  terminations  cont 

5.  Partial  payments.  Fumian  the  tola 

6.  Progress  or  advance  pciyments.  F 

7.  Claims  of  tfw  Government  again 
against  the  contractor  in  conrtectic 

8.  Assignments.  List  any  assignment 

9.  Disposal  credits.  Furnish  informati 

10.  Plant  clearance.  State  whetr.er  ( 
applicable  plant  clearance  regula 

1 1 .  Govemmani  property  State  whe 

12.  Special  toeing.  If  Involved,  fumis 

13.  Summary  of  settlement  Summar 


Prime  contractors  charges  (l)efore  dii 

Plus:  Subcontractor  charges  (after  di: 

Gross  settlement 

Less:  disposal  credits — Prime 

Net  settlement— Less; 

Prior  payment  credits  (this  settle 

Previous  partial  settlements 

Other  credits  or  deductions 

Net  payment: 

Total  contract  price  (complete  te 
Contract  Price  of  Items  Terminal 

Total  payments  to  date 

Net  p«ryfnent  from  this  settlem 
Fund  reserved  for  reservationi 

Reduction  in  contract  price 

14.  Exclusions.  Describe  any  propos< 

1 5.  Include  statement  that  the  settlei 
(Erxl  of  memorandum) 


Tabl 


1.  Summary.  Summarize  the  propos 
49-4. 

2.  Comments.  Explain  tabular  summi 
a.  Summary  of  final  settlement  (se 

(t)  Explain  why  ttie  auditor's  hn« 

(2)  Explain  how  the  fixed  fee  w: 
considered.  Include  any  tabuii 
outlined  in  FAR  49.305. 

(3)  Briefly  identify  matters  ItKlud 

(4)  Identify  reservations  includec 
and  refunds. 

(5)  Explain   substantial  or  oth' 

(6)  If  unreimbursed  coats  were 

(7)  Comntent  on  any  unusual  r 

(8)  If  audtlor's  recommendatioi 

(9)  On  Hems  recommended  for  ( 

(10)  If  any  cost  previously  disall 

(11)  Show  number  and  amounts 

(12)  Use  the  following  summary 
Gross  settlement 

Less:  Disposal  credits 

Net  settlement 

Less:  Prior  payments 

Other  credits  or  deducUont 

Total 

Net  payment 

Total  contract  estimated  cost 

Less;  Net  settlement 

Estimated  reserve  for  exclusion! 


lesday.  July  31.  1991  /  Rules  and  Regulations 


le  a  convenience 
irmination — 
ntractor  has  lost  its 
luse  it  failed  to 
tlement  proposal;  and 
e  determination 
r  does  not  appeal  the 
:ting  officer's 

date  of  the  SF  30 
8  the  date  of  the 
ion.  Do  not  assign  a 
:urenient  instrument 
r  of  determination. 
SF  30  to  the 
ied  mail  return 

I  nMmorandum. 

contracts.  Use  the 
1.  Settlement 


Memorandum-Fixed  Price  Contracts,  for 
the  termination  contracting  officer's 
settlement  memorandum  for  fixed  price 
contracts  terminated  for  the 
convenience  of  the  Government. 
Encourage  contractors  and 
subcontractors  to  use  this  format,  . 
appropriately  modified,  for  subcontract 
settlements  submitted  for  review  and 
approval. 

(ii)  Cost-reimbursement  contracts. 
Use  Part  I  of  the  format  in  Table  49-1 
and  Part  II  of  the  format  in  Table  49-2. 
Settlement  Memorandum  for  Cost- 
Reimbursement  Contracts,  for  the 
termination  contracting  officer's 
settlement  memorandum  for  cost- 
reimbursement  contracts: 


3RANDUM-FIXED  PRICE  CONTRACTS 


rai  Information 


iween  prime  and  sobcontractofs  relative  to  the  overall  settlement, 
ted  in  the  negotiation. 


nation  or  other  special  provisions). 

rice  and  total  price  of  items  terminated. 

mish  details. 
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ttie  contractor. 
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lineering,  legal,  or  other). 
I  CMm  and  Negotiated  Settfeinent 


itractof's 
roposal 

Dollars 
accepted 

Costs 
questioned 

Unresolved 
items 

TCO  negotiated 
amount 
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Part  III— Discussion  of  Settlement 

I.  Contractor's  cost. 

a.  It  the  settlement  was  negotiated  on  the  basis  of  individual  items,  specify  the  factors  and  consideraUon  for  each  item. 

b.  In  the  case  of  a  lump  sum  setttement,  comment  on  the  general  basis  lor  and  maior  for  and  major  factors  concerning  each  element  of  cost  and  profit  included. 

c.  Comment  on  any  important  adjustments  made  to  costs  claimed  or  any  significant  amounts  in  relation  to  the  total  dasn. 

d.  If  a  partial  termination  is  involved,  state  whether  the  contractor  has  requested  an  equitable  adjustment  in  the  price  of  the  continued  portion  of  the  conuact 

e.  Comment  on  any  unadiusied  contractual  cfianges  which  are  irwluded  in  trie  settlement 

f.  Comment  on  whether  or  not  a  loss  would  have  been  incurred  and  explain  adjustment  for  loss,  if  any. 

g.  Furnish  other  information  believed  helpful  to  any  reviewing  autfx>rity  in  understanding  the  recommended  settlement 
Proiit.  Explain  the  basis  and  factors  considered  in  armnng  at  a  (air  profit 

Settlement  expenses.  Comment  on  and  summarize  tfwse  expenses  not  included  in  tte  audit  review. 

Subcontractor's  settlerrents.  Include  the  number  of  no  costs  settlements,  settlerrwnts  concluded  by  the  contractor  under  delegation  of  authority  and  those 
approved  by  trie  tsrminatior\s  contracting  officer,  as  well  as  the  net  amount  of  each. 
Partial  payments.  Furnish  the  total  amount  of  partial  payments,  if  any. 
Progress  or  advance  payments.  Furnish  ttie  total  of  unliquidated  amounts,  if  any. 

Claims  of  the  Government  against  the  contractor  included  in  seWemenf  agreement  roservations.  List  an  outstanding  claims,  II  any,  *-hich  the  Government  has 
against  the  contractor  in  connection  with  the  terminated  contract  or  terminated  portion  of  the  contract 

8.  Assignments.  List  any  assignments,  giving  name  and  address  of  assignee. 

9.  Disposal  credits.  Furnish  information  as  to  applicable  disposal  credits  and  give  dollar  amounts  of  all  disposal  credits. 

10.  Plant  clearance  State  whetTier  plant  clearance  action  has  Iseen  completed  and  all  inventory  sold,  retained,  or  otherwise  property  disposed  ol  in  aoeonlvtc*  wMh 
applicable  plant  clearance  regulations.  Comment  on  any  unusual  matters  pertaining  to  plant  clearances.  Attach  consolidated  dosing  plant  rl— 'mo 

I I .  Govemmar*  property  State  wfiether  all  Government  property  has  t)een  accounted  for. 

12.  Special  toeing.  If  involved,  furnish  comment  on  disposition. 

13.  Summary  of  settlement  Summarize  the  settlement  in  tabular  form  substantially  as  follows: 

Tabular  Summary  for  Complate  or  Partial  Termination 


Prime  contractors  charges  (l)efore  disposal  credits) „ 

Plus:  Subcontractor  charges  (after  disposal  credits) _..... _.... 

Gross  settlement 

Less:  disposal  credits — Prime 

Net  settlement— Less: 

Prior  payment  credits  (this  settlement) 

Previous  partial  settlements _._..._^ „ _ 

Other  credits  or  deductions _ 

Net  payment 

Total  contract  price  (complete  termination) 

Contract  Price  of  Items  Terminated  (for  partial  termination)— Less: 

Total  payments  to  date 

Net  peryment  from  this  settlement _..-. 

Fund  reserved  for  reservalionc 

Reduction  in  contract  price. 


Amount 
claimed 


Amount 
allowed 


14.  Exclusions.  Descnbe  arty  proposed  reservation  of  rights  to  ttte  Government  or  to  the  contractor. 

15.  Include  statement  that  ttie  settlement  is  fair  and  reasonable  for  the  Government  and  the  contractor.  The  contracting  officer  shall  sign  and  date  the  memorandum. 
(End  of  memorandum) 

1 1  Table  49-2.— SETTLEWEr^T  Memorandum  for  Cost-Reimbursement  Contracts 

Part  II— Summary  of  Settlement  '^ 

1 .  Summary.  Summarize  the  proposed  settlement  in  tatxjiar  lorm  substaruially  as  itvatm  in  Table*  49-3  and  49-4.  Partial  settlements  may  be  summanzed  on  Table 
49-4. 

2.  Comments.  Explain  tabular  summaries. 

a.  Summafy  of  final  settlement  (see  Table  49-3). 

(1)  ExpUin  why  the  auditor's  final  report  was  not  avaiiabie  lor  consideration,  if  applicatjie. 

(2)  Explain  how  the  fixed  fee  was  adjusted.  Identify  basis  used  such  as  percentage  o<  compterion.  include  a  description  of  factors  considered  and  how  they  were 
considered.  Include  any  tabular  summaries  arxj  breakdowns  deemed  Fielpful  to  an  understanding  of  the  process.  Factors  which  may  t>a  given  consideration  are 
outlinsd  in  FAR  49.305. 

(3)  BrMV  Klentify  matters  irKluded  in  liability  for  property  and  other  cfwrges  against  the  contractor  arising  from  ttw  confrad 

(4)  Identify  reservations  included  in  the  settlement  that  are  otfier  than  standard  reservi^boris  required  t>y  regulations  and  which  are  concerned  with  pending  claims 
and  refunds. 

(5)  Explain   substantial  or  otherwise  important  adjustments  made  in  cost  figures  submitted  t>y  tfte  contractor  in  arriving  at  the  proposed  settlemertf. 

(6)  If  unreimbursed  coats  were  settled  on  a  lump  sum  basis,  explain  ttw  general  basa  (or  and  the  maior  factors  considered  in  arriving  at  this  settlement 

(7)  Comment  on  any  unusual  item*  of  cost  ir>cluded  in  the  claim  and  on  arty  pTiase  of  cost  allocation  requiring  particular  attention  and  not  covered  above. 

(8)  If  auditor's  recommendations  for  nonacceptance  were  not  followed,  expiavi  tyiefly  ttw  ntain  reasons  wfiy  such  recommendations  were  not  followed. 

(9)  On  Kerns  recommended  for  furttier  consideration  by  the  auditor,  explain.  In  general,  the  basis  for  Itie  action  taken. 

(10)  If  any  cost  previousty  disallowod  by  a  contracting  officer  is  included  in  the  proposed  settlement  identi*^/  and  explain  tf^  reason  for  irx:lusion  of  such  costs. 

(11)  Shaw  number  and  amounts  o(  settlements  with  subcontractor*. 

(12)  Use  ttie  following  summary  where  settlement  includes  costs  and  fixed  !*•  in  a  compiata  tarminaiion: 

Gross  settlement „ * 

Less:  Disposal  credits ...^ 

Net  settlement.- . 

Less:  Prior  payments ....._......._> „ __..  

Other  credits  or  deductions.. 
Total 

Nat  payinar«_ 


Total  contract  estimated  coat  plus  fixed  faa.. 

Less:  Net  settlement 

Estimated  reserve  for  exclusion* 


36474         Federal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations 


Final  contract  pfic«: 
(Consisting  of  $_ 


Reduction  in  contract  price  (credit) . 


(Of  reimbursenrtent  of  costs  and  $_ 


.  for  adjusted  fixed  lee).. 


(13)  Plant  clearance.  Indicate  dollar  value  of  termination  inventory  and  state  wtwttier  plant  clearance  has  been'  ciiTi'pteted.  Attach  consolidated  plant  clearance 

report  (SF  1424.  Inventory  Disposal  Report). 
1 14)  Government  property.  State  whether  all  Government  property  has  been  accounted  (or. 
(15)  Include  a  statement  that  the  settlement  is  fair  and  reasonable  to  the  Government  and  the  contractor.  The  contracting  officer  shall  sign  and  date  the 

merTX)randum.  " 


(End  of  memorandum) 


Table  49-3.— Suh^mary  of  Settlement 


Amount 
claimed 

Amount 
allowed 

1.  Previous  reimbursed  costs — Prime  and  Subs 

S 
$ 

S 

S 

2.  Previous  unreimbursed  costs 

3.  Total  cost  settlement 

s 
$ 

s 

s 

4.  Previous  fees  paid — Pnme 

5  Previous  fees  unpaid— Prime.... 

6.  Totel  fee  settlement 

$ 

$ 

7  Gross  settlement 

$ 

$ 

Less:  Deductions  not  reflected  in  Items  1-7 

a.  Disposal  credits " 

$ 

b.  Other  charges  against  contractor  arising  from  contract 

8  Net  settlement 

Less:  Prior  payment  credits 

9., Net  payment 

$ 

• 

10  Recapitulation  of  previous  settlements  (insert  number  of  previous  partial  settlements  effected  on  account  of 

this  particular  termination): 
Aggregate  gross  amount  of  previous  settlements 

Aggregate  net  amount  of  previous  partial  settlements 

s 

Aggregate  net  payment  provided  in  previous  partial  settlements 

s 
$ 

Aggregate  amount  allowed  (or  prime  contractor  acquired  property  taken  over  by  the  Government  in 
connection  with  previous  partial  settlements. 

Table  49-4.— Unreimbursed  Costs  Submitted  on  SF  1437  • 


Costs 


1.  Direct  material 

2.  Direct  labor ^ 

3.  Indirect  factory  expense 

4.  Dies,  jigs,  fixtures  and  special  tools 

5.  Other  costs 

6.  General  and  administrative  expenses.. 

7.  Fee 

8.  Settlement  expense 

9.  Settlement  with  subs 

10.  Total  costs  (Items  1-9) 


'  Expand  the  format  to  include  recommendations  of  technical  personnel  as  required. 


Amounts 
claimed  by 
contractor's 

proposal 


Auditor's  recommendation 


Cost 
questioned 


Unresolved 
items 


TCOs 
computation 


Subpart  249.5— Contract  Termination 
Clauses 

249.501    General. 

249.501-70    Special  termination  costs. 

(a)  The  clause  at  252.249-7000.  Special 
Termination  Costs,  may  be  used  in  an 
incrementally  funded  contract  when  its 
use  is  approved  by  the  agency  head. 

(b)  The  clause  is  authorized  when — 

(1)  The  contract  term  is  2  years  or 
more; 

(2)  The  contract  is  estimated  to 
require — 

(i)  Total  RDT&E  financing  in  excess  of 
$25  million:  or 

(ii)  Total  production  investment  in 
excess  of  $100  million:  and 


(3)  Adequate  funds  are  available  to 
cover  the  contingent  reserve  liability  for 
special  termination  costs. 

(c)  The  contractor  and  the  contracting 
officer  must  agree  upon  an  amount  that 
represents  their  best  estimate  of  the 
total  special  termination  costs  to  which 
the  contractor  would  be  entitled  in  the 
event  of  termination  of  the  contract. 
Insert  this  amount  in  paragraph  (c)  of 
the  clause. 

(d)(1)  Consider  substituting  an 
alternate  paragraph  (c)  for  paragraph  (c) 
of  the  basic  clause  when — 

(i)  The  contract  covers  an  unusually 
long  performance  period:  or 

(ii)  The  contractor's  cost  risk 
associated  with  contingent  special 


termination  costs  is  expected  to 
fluctuate  extensively  over  the  period  of 
the  contract. 

(2)  The  alternate  paragraph  (c)  should 
provide  for  periodic  negotiation  and 
adjustment  of  the  amount  reserved  for 
special  termination  costs.  Occasions  fqr 
periodic  adjustment  may  include — 

(i)  The  Government's  incremental 
assignment  of  funds  to  the  contract; 

(ii)  The  time  when  certain 
performance  milestones  are 
accomplished  by  the  contracton  or 

(iii)  Other  specific  time  periods  agreed 
upon  by  the  contracting  officer  and  the 
contractor. 


Federal  Registc 

Subpart  249.70— Special  Ten 
Requirements 

249.7000    Terminated  contract! 
Canadian  Commercial  Corporati 

(a)  Terminate  contracts  wit! 
Canadian  Commercial  Corpor 
accordance  with — 

(1)  The  Letter  of  Agreement 
between  the  Department  of  Di 
Production  (Canada]  and  the  I 
"Canadian  Agreement"  (for  a 
the  LOA  or  for  questions  on  it 
contact  the  Foreign  Contractir 
Directorate,  Office  of  the  Direi 
Defense  Procurement,  (703)  69 
DSN  227-9351)); 

(2)  Policies  in  the  Canadian 
Agreement  and  part  249;  and 

(3)  The  Manual  of  Procedure 
Termination  of  Contracts,  Dep 
Supply  and  Services  (Canada) 

(b)  Contracting  officers  shal 
that  the  Canadian  Commercia 
Corporation  submits  terminati 
settlement  proposals  in  the  for 
prescribed  in  FAR  49.602  and  I 
contain  the  amount  of  settlemi 
subcontractors.  The  terminatic 
contracting  officer  (TCO)  shall 
an  appropriate  settlement  agre 
(See  FAR  49.603.)  The  letter  tri 
a  settlement  proposal  must  cei 

(1)  That  disposition  of  inven 
been  completed:  and 

(2)  That  the  Contracts  Settle 
Committee  of  the  Supply  and  J 
Canada  (SSC)  has  approved  s( 
with  Canadian  subcontractors 
Manual  of  Procedure  on  Termi 
Contracts,  SSC,  requires  such  i 

(c)(1)  The  Canadian  Comme: 
Corporation  will — 

(i)  Settle  all  Canadian  subco 
termination  claims  under  the  C 
Agreement:  and 

(ii)  Submit  schedules  listing 
serviceable  and  usable  contrac 
inventory  for  screening  to  the ' 
FAR  45.6). 

(2)  After  screening,  the  TCO 
provide  guidance  to  the  Canad 
Comiiicrcial  Corporation  for  di 
ot  the  contractor  inventory. 

(3)  Settlement  of  Canadian 
subcontractor  claims  are  not  si 
the  approval  and  ratification  o: 
TCO.  However,  when  the  prop 
negotiated  settlement  exceeds 
contract  price  of  the  prime  con 
TCO  shall  obtain  from  the  U.S. 
contracting  officer  prior  to  fina 
settlement — 

(i)  Ratification  of  the  proposi 
settlement;  and 

(ii)  A  contract  modification  ii 
the  contract  price  and  obligatir 
additional  fiuids. 
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te  whether  plant  clearance  has  been  completed  Attach  consolidated  plant  clearance 

accounted  tor. 
ie  Government  and  the  contractor.  The  contracting  officer  shall  sign  and  date  the 


dMARY  OF  Settlement 


Amount 
claimed 

Amount 
allowed 

S 
$ 

S 

S 

$ 

$ 

s 

s 

$ 

s 

$ 

$ 

V 

s 

$ 

ements  effected  on  account  of 

s 

s 

over  by  the  Government  in 

s 

Costs  Submitted  on  SF  1437 


AnrKXjnts 
claimed  by 
contractor's 

proposal 


Auditor's  recommerfdatlon 


Cost 
questioned 


Unresolved 
items 


TCOs 
computation 


squired. 

ds  are  available  to 
it  reserve  liability  for 
costs. 

r  and  the  contracting 
ipon  an  amount  that 
St  estimate  of  the 
ation  costs  to  which 
Id  be  entitled  in  the 
n  of  the  contract, 
n  paragraph  (c)  of 

ibstituting  an 

I  (c)  for  paragraph  (c) 

when — 

overs  an  unusually 

eriod;  or 

r's  cost  risk 

itingent  special 


termination  costs  is  expected  to 
fluctuate  extensively  over  the  period  of 
the  contract. 

(2)  The  alternate  paragraph  (c)  should 
provide  for  periodic  negotiation  and 
adjustment  of  the  amount  reserved  for 
special  termination  costs.  Occasions  fqr 
periodic  adjustment  may  include — 

(i)  The  Government's  incremental 
assignment  of  funds  to  the  contract; 

(ii)  The  time  when  certain 
performance  milestones  are 
accomplished  by  the  contractor;  or 

(iii)  Other  specific  time  periods  agreed 
upon  by  the  contracting  officer  and  the 
contractor. 


Subpart  249.70— Special  Termination 
Requirements 

249.7000    Ttrmlnated  contract*  with 
Canadian  Commercial  Corporation. 

(a)  Terminate  contracts  with  the 
Canadian  Commercial  Corporation  in 
accordance  with — 

(1)  The  Letter  of  Agreement  (LOA) 
between  the  Department  of  Defence 
Production  (Canada)  and  the  U.S.  DoD. 
"Canadian  Agreement"  (for  a  copy  of 
the  LOA  or  for  questions  on  its  currency, 
contact  the  Foreign  Contracting 
Directorate,  Office  of  the  Director  of 
Defense  Procurement,  (703)  697-9351, 
DSN  227-9351)); 

(2)  Policies  in  the  Canadian 
Agreement  and  part  249;  and 

(3)  The  Manual  of  Procedure  on 
Termination  of  Contracts,  Department  of 
Supply  and  Services  (Canada). 

(b)  Contracting  officers  shall  ensure 
that  the  Canadian  Commercial 
Corporation  submits  termination 
settlement  proposals  in  the  format 
prescribed  in  FAR  49.602  and  that  they 
contain  the  amount  of  settlements  with 
subcontractors.  The  termination 
contracting  officer  (TCO)  shall  prepare 
an  appropriate  settlement  agreement. 
(See  FAR  49.603.)  The  letter  transmitting 
a  settlement  proposal  must  certify — 

(1)  That  disposition  of  inventory  has 
been  completed;  and 

(2)  That  the  Contracts  Settlement 
Committee  of  the  Supply  and  Services 
Canada  (SSC)  has  approved  settlements 
with  Canadian  subcontractors  when  the 
Manual  of  Procedure  on  Termination  of 
Contracts,  SSC,  requires  such  approval. 

(c)(1)  The  Canadian  Commercial 
Corporation  will — 

(i)  Settle  all  Canadian  subcontractor 
termination  claims  under  the  Canadian 
Agreement;  and 

(ii)  Submit  schedules  listing 
serviceable  and  usable  contractor 
inventory  for  screening  to  the  TCO  (see 
FAR  45.6). 

(2)  After  screening,  the  TCO  must 
provide  guidance  to  the  Canadian 
Commercial  Corporation  for  disposition 
ot  the  contractor  inventory. 

(3)  Settlement  of  Canadian 
subcontractor  claims  are  not  subject  to 
the  approval  and  ratiHcation  of  the 
TCO.  However,  when  the  proposed 
negotiated  settlement  exceeds  the  total 
contract  price  of  the  prime  contract,  the 
TCO  shall  obtain  from  the  U.S. 
contracting  officer  prior  to  final 
settlement — 

(i)  RatiHcation  of  the  proposed 
settlement;  and 

(ii)  A  contract  modification  increasing 
the  contract  price  and  obligating  the 
additional  funds. 


(d)  The  Canadian  Commercial 
Corporation  (CCC)  should  send  all 
termination  settlement  proposals 
submitted  by  U.S.  subcontractors  and 
suppliers  to  the  TCO.  Defense  Contract 
Management  Area  Operations,  Ottawa, 
for  settlement.  The  TCO  will  inform  the 
CCC  of  the  amount  of  the  net  settlement 
of  U.S.  subcontractors  and  suppliers  so 
that  this  amount  can  be  included  in  the 
CCC  termination  proposal.  The 
Canadian  Commercial  Corporation  is 
responsible  for  execution  of  the 
settlement  agreement  with  these 
subcontractors.    . 

249.7001    CongrMslonal  notification  on 
significant  contract  twminatlons. 

(a)  Congressional  notification  is 
required  for  any  termination  involving  a 
reduction  in  employment  of  100  or  more 
contractor  employees.  Proposed 
terminations  must  be  cleared  through 
department/agency  liaison  offices 
before  release  of  the  termination  notice, 
or  any  information  on  the  proposed 
termination,  to  the  contractor. 

(b)  Department  and  agency  liaison 
offices  will  coordinate  timing  of  the 
congressional  noti^cation  and  public 
release  of  the  information  with  release 
of  the  termination  notice  to  the 
contractor.  Department  and  agency 
liaison  offices  are — 

(1)  Army— OSA,  OCLL,  (SACLL),  ASA 
(I4L) 

(2)  Navy— Chief  of  Legislative  Affairs 
(OLA-N) 

(3)  Air  Force— SAF/AQC 

(4)  Defense  Advanced  Research  Projects 
Agency— CMO 

(5)  Defense  Communications  Agency- 
Contract  Management  Division  (Code  260) 

(6)  Defense  Intelligence  Agency— RSQ 

(7)  Defense  Logistics  Agency— DLA-PP 

(8)  Defense  Mapping  Agency— HQ  DMA 
(AQ) 

(9)  Defense  Nuclear  Agency— Chief,  OfTice 
of  Procurement.  OATR 

(10)  National  Security  Agency/Central 
Security  Service— Chief.  Office  of 
Contracting 

(11)  On-Site  Inspection  Agency — 
Acquisition  Management  Office  (AM) 

(12)  Strategic  Defense  Initiative 
Organization— Director  of  Contracts  (Code 
CT) 

(c)  Request  clearance  to  release 
information  in  accordance  with 
departmental  procedures  as  soon  as 
possible  after  the  decision  to  terminate 
is  made.  Until  clearance  has  been 
obtained,  treat  this  information  as  "For 
Official  Use  Only"  unless  the 
information  is  classified. 

(d)  Include  the  following  in  the 
request  for  clearance — 

(1)  Contract  number,  date,  and  type  of 
contract; 

(2)  Name  of  the  company; 


(3)  Nature  of  contract  or  end  item; 

(4)  The  reason  for  the  termination; 

(5)  Contract  price  of  the  items 
terminated; 

(6)  Total  number  of  contractor 
employees  involved,  including  the 
Government's  estimate  of  the  number 
who  may  be  discharged; 

(7)  Statement  of  anticipated  impact  on 
the  company  and  the  community; 

(8)  The  area  labor  category,  whether 
the  contractor  is  a  large  or  small 
business,  and  any  known  impact  on 
hard  core  disadvantaged  employment 
programs; 

(9)  Total  number  of  subcontractors 
involved  and  the  impact  in  this  area; 
and 

(10)  An  unclassified  draft  of  a 
suggested  press  release. 

(e)  To  minimize  termination  costs, 
liaison  offices  will  act  promptly  on  all 
requests  for  clearances  and  provide  a 
response  not  later  than  two  working 
days  after  receipt  of  the  request. 

(f)  This  reporting  requirement  is 
assigned  RCS:DD(I4L)(AR)  1412. 

PART  250— EXTRAORDINARY 
CONTRACTUAL  ACTIONS 

Sec. 

250.001    Definitions. 

Subpart  2S0.1— Owwral 

250.104  Reports. 

250.105  Records. 

Subpart  250.2— Dctogation  of  and 
Limitations  on  Eiardaa  of  Authority 

250.201  Delegation  of  authority. 
250.201-70    Delegations. 

250.202  Contract  adjustment  boards. 

Subpart  250.3— Contract  Acqustments 

250.303    Contractor  requests. 

250.305  Processing  cases. 
250.305-70    Record  of  request. 
250.305-71    Processing  cases  to  contract 

adjustment  boards. 
250.305-72    Processing  by  the  board. 

250.306  Disposition. 
250.306-70    Record  of  disposition. 

Subpart  250.4— Rvstdual  Potwars 

250.403    Special  procedures  for  unusually 

hazardous  or  nuclear  risks. 
250.403-70    Indemnification  under  contracts 

involving  both  research  and  development 

and  other  work. 
Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoO 
Directive  5000.35.  FAR  subpart  1.3. 

250.001    Definitions. 
As  used  in  this  part, 
Secretarial  level  means — 

(1)  An  official  at  or  above  the  level  of 
an  Assistant  Secretary  (or  Deputy)  of 
Defense  or  of  the  Army.  Navy,  or  Air 
Force;  and 

(2)  A  contract  adjustment  board 
established  by  the  Secretary  concerned. 
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Subpart  250.1— General 

250.104  Reports. 

Prepare  reports  required  by  this 
section  in  accordance  with  DoDI 
4105.69,  Miscellaneous  Procurement 
Report.  Department  and  agency 
supplements  identify  officials 
responsible  for  preparing  and  processing 
the  reports  required  by  this  section. 

250.105  Records. 

(1)  Departments  and  agencies  will — 
(i)  Prepare  a  preliminary  record  when 

a  request  for  a  contract  adjustment 
under  FAR  50.3  is  filed  (see  250.305-70). 

(ii)  Prepare  a  final  record  stating  the 
disposition  of  the  request  (see  250.306- 
70J. 

(iii)  Designate  the  offices  or  officials 
responsible  for  preparing,  submitting, 
and  receiving  all  records  required  by 
this  Part  250.  Records  shall  be 
maintained  by  the  contract  adjustment 
boards  of  the  Anjiy,  Navy,  and  Air 
Force,  respectively,  and  by  the 
headquarters  of  the  defense  agencies. 

(2)  A  suggested  format  for  the  record 
is  in  Table  50-1.  Record  of  Request  for 
Adjustment.  This  format  permits  the 
information  required  for  the  preliminary 


and  final  records  to  be  combined  on  one 
form. 

(3)  The  following  instructions  are 
provided  for  those  items  which  are  not 
self-explanatory: 

(i)  Extent  of  performance  as  of  date  of 
request  State  degree  of  completion  of 
contract;  e.g.,  50  percent  completed  or 
performance  not  yet  begim.  If  work  is 
completed,  state  date  of  completion  and 
whether  final  payment  has  been  made. 

(ii)  Award  procedure.  State  whether 
contract  was  awarded  under  sealed 
bidding  or  negotiated  procedures.  Cite 
specific  authority  for  using  other  than 
full  and  open  competition,  if  applicable, 
e.g.,  10  U.S.C.  2304(c)(1). 

(iii)  Type  of  contract.  State  type  of 
contract  (see  FAR  Part  16);  e.g..  FFP 
(firm  fixed-price). 

(iv)  Category  of  case.  State  whether 
the  request  involves  a  modification 
without  consideration,  a  mistake,  or  an 
informal  commitment.  If  the  case 
involves  more  than  one  category, 
identify  both;  list  the  most  significant 
category  first. 

(v)  Amount  or  description  of  request. 
If  the  request  is  expressed  in  dollars, 
state  the  amount  and  whether  it  is  an 
increase  or  decrease.  If  the  request 
cannot  be  expressed  in  monetary  terms, 


provide  a  brief  description;  e.g., 
"Cancellation"  or  "Modification."  Even 
if  the  adjustment  is  not  easily  expressed 
in  terms  of  dollars,  if  the  contractor  has 
made  an  estimate  in  the  request,  that 
estimate  should  be  stated. 

(vi)  Action  below  Secretarial  level. 
State  the  disposition  of  the  case,  the 
office  that  took  the  action  and  the  date 
the  action  was  taken.  The  disposition 
should  be  stated  as  "Withdrawn," 
"Denied,"  "Approved."  or  "Forwarded." 
If  the  request  was  approved,  in  whole  or 
in  part,  state  the  dollar  amount  or  nature 
of  the  action  (as  explained  in  paragraph 
(v)  of  this  section).  The  date  should 
correspond  with  the  date  of  the 
memorandum  of  decision  or  of  the  letter 
forwarding  the  request  to  the  contract 
adjustment  board  or  other  deciding 
body. 

(vii)  Action  by  contract  adjustment 
board  and  date.  State  the  disposition 
and  date  of  disposition  of  the  case  by 
the  contract  adjustment  board.  Provide 
the  same  information  as  for  paragraph 
(vi). 

(viii)  Implementation  and  date.  State 
the  appropriate  action;  e.g., 
"Modification,"  "New  Contract."  or 
"Letter  of  Denial." 
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^case.  State  whether 
res  a  modification 
ition,  a  mistake,  or  an 
lent.  If  the  case 
in  one  category, 
the  most  significant 

description  of  request. 
icpressed  in  dollars, 
and  whether  it  is  an 
ise.  If  the  request 
sed  in  monetary  terms. 


provide  a  brief  description;  e.g., 
"Cancellation"  or  "Modification."  Even 
if  the  adjustment  is  not  easily  expressed 
in  terms  of  dollars,  if  the  contractor  has 
made  an  estimate  in  the  request,  that 
estimate  should  be  stated. 

(vi)  Action  below  Secretariat  level. 
State  the  disposition  of  the  case,  the 
office  that  took  the  action  and  the  date 
the  action  was  taken.  The  disposition 
should  be  stated  as  "Withdrawn," 
"Denied."  "Approved,"  or  "Forwarded." 
If  the  request  was  approved,  in  whole  or 
in  part,  state  the  dollar  amount  or  nature 
of  the  action  (as  explained  in  paragraph 
(v)  of  this  section).  The  date  should 
correspond  with  the  date  of  the 
memorandum  of  decision  or  of  the  letter 
forwarding  the  request  to  the  contract 
adjustment  board  or  other  deciding 
body, 

(vii)  Action  by  contract  adjustment 
board  and  date.  State  the  disposition 
and  date  of  disposition  of  the  case  by 
the  contract  adjustment  board.  Provide 
the  same  information  as  for  paragraph 
(vi). 

(viii)  Implementation  and  date.  State 
the  appropriate  action;  e.g., 
"Modification."  "New  Contract,"  or 
"Letter  of  Denial." 
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D  FMELZMZNAKT  KBCOKD  OP 

REQUEST  FOR  AOJUSTHDIT 


PINAL 


DATE  OF  REQUEST 

II 


PUBLIC  Uff  85-804 


DATE  RECEIVS)  BT 
OOVEWMDfT 


CONTRACTOR'S  NAME  AND  ADDRESS 


D  SMALL  BUSINESS 


NAME  AND  ADDRESS  OF  CONHUCTOR'S  REPRESENTATIVE.  IP  ANT 


COGKIZAKT  CONTRACTING  OFFICER 
OR  OFFICE 


PROPDTT  OR  SERVICE  INVOLVED 


CONHUCr  NUMBER 


DATE 


CATEGORY  OF  CASE 


PROCURING  ACTIVITY 


EXTENT  OF  PERFORMANCE  AS  OP 
DATE  OP  REQUEST 


ADVERTISED  OR 
NEGOTIATED 


TYPE  OF  CO>t- 

TRACT 


AMOUNT  OR  DESCRIPTION  OF 
REQUEST 


ACTION  BELOW  SECRETARIAL  LEVEL 


ACTION  BY  CAB 

h 


IMPLEMENTATION 


DATE 


DATE 


OATI 


ADDITIONAL  DATA  OR  REMARKS 


DATE  THIS  RECORD  SIGNED 


SIGNA1VRE 
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Subpart  250.2— Delegation  of  and 
Limitations  on  Exercise  of  Auttiority 

250.201    Delegation  of  authority. 

(b]  Authority  under  FAR  Subpart  50.4 
to  approve  actions  obligating  $50,000  or 
less  may  not  be  delegated  below  the 
level  of  the  head  of  the  contracting 
activity;  however,  see  FAR  50.201(d)  for 
indemnification  authority. 

250.201-70    Delegations. 

(a)  Military  Departments.  The 
Departments  of  the  Army,  Navy  and  Air 
Force  will  specify  delegations  and  levels 
of  authority  for  actions  under  the  Act 
and  the  Executive  Order  in 
departmental  supplements. 

(b)  Defense  Agencies.  Subject  to  the 
restrictions  on  delegations  of  authority 
in  250.201(b)  and  FAR  50.201,  the 
directors  of  the  defense  agencies  may 
exercise  and  redelegate  the  authority 
contained  in  the  Act  and  the  Executive 
Order.  The  agency  supplements  shall 
specify  the  delegations  and  levels  of 
authority. 

(1)  Requests  to  obligate  the 
Government  in  excess  of  550,000  must 
be  submitted  to  the  Under  Secretary  of 
Defense  (Acquisition)  (USD(AJ)  for 
approval. 

(2)  Requests  for  indemnification 
against  unusually  hazardous  or  nuclear 
risks  must  be  submitted  through  the 
Director  of  Defense  Procurement,  Office 
of  the  USD{A).  to  the  Secretary  of 
Defense  for  approval  before  using  the 
indemnification  clause  at  FAR  52.250-1, 
Indemnification  Under  Public  Law  85- 
804. 

(c)  Approvals.  The  service  Secretary 
or  agency  director  must  approve  any 
delegations  in  writing. 

250.202    Contract  adjustment  boards. 

The  Departments  of  the  Army,  Navy, 
and  Air  Force  each  have  a  contract 
adjustment  board.  The  board  consists  of 
a  Chair  and  not  less  than  two  nor  more 
than  six  other  members,  one  of  whom 
may  be  designated  the  Vice-Chair.  A 
majority  constitutes  a  quorum  for  any 
purpose  and  the  concurring  vote  of  a 
majority  of  the  total  board  membership 
constitutes  an  action  of  the  board. 
Alternates  may  be  appointed  to  act  in 
the  absence  of  any  member. 

Subpart  250.3— Contract  Adjustments 

250.303    Contractor  requests. 

Requests  should  be  filed  with  the 
procuring  contracting  officer  (PCO).  If  a 
request  is  filed  with  an  administrative 
contracting  officer  (AGO),  the  ACO 
shall  promptly  forward  it  to  the  PCO  for 
appropriate  action.  If  filing  with  the  PCO 
is  impracticable,  requests  may  be  filed 


with  the  following  addresses  for 
forwarding  to  the  cognizant  PCO: 

(1)  Office  of  the  Secretary  of 
Defense — Washington  Headquarters 
Service.  Attn:  RE&F-AM. 

(2)  Army— Forward  to  the  head  of  the 
contracting  activity  listed  in  Part  202 
that  appears  to  be  the  cognizant  office 
for  the  contract  or  commitment 
involved. 

(3)  Navy— Assistant  Secretary  of  the 
Navy  (RD&A),  Attn:  Procurement  Policy. 

(4)  Air  Force— Deputy  Assistant 
Secretary  (Contracting),  Attn:  SAF/ 
AQCX. 

(5)  Defense  Advanced  Research 
Projects  Agency— Director,  CMO. 

(6)  Defense  Communications 
Agency— Attn:  Code  PA. 

(7)  Defense  Intelligence  Agency — 
Assistant  Deputy  Director  for 
Procurement.  Attn;  RSQ. 

(8)  Defense  Logistics  Agency— The 
Commander  of  the  Defense  Supply 
Center  involved. 

(9)  Defense  Mapping  Agency — 
Director,  DMA,  Attn:  AQ. 

(10)  Defense  Nuclear  Agency — 
Director,  DNA.  Attn:  OAPR. 

(11)  National  Security  Agency- 
Director.  NSA. 

(12)  On-Site  Inspection  Agency — 
Director.  OSIA.  Attn:  DSP. 

(13)  Strategic  Defense  Initiative 
Organization— Director,  SDIO. 

250.305    Processing  cases. 

250.305-70    Record  of  request. 

At  the  time  the  request  is  filed,  the 
activity  will  prepare  the  record 
described  at  250.105(l)(i)  and  forward  it 
to  the  appropriate  official  within  30  days 
after  the  close  of  the  month  in  which  the 
record  is  prepared. 

250.305-71    Processing  cases  to  contract 
adjustment  i>oards. 

(a)  The  officer  or  official  responsible 
for  the  case  shall  forward  to  the  contract 
adjustment  board,  through  departmental 
channels,  two  copies  of  the  following: 

(1)  A  letter  stating — 

(i)  The  nature  of  the  case; 

(ii)  The  basis  for  the  board's  authority 
to  act; 

(iii)  The  findings  of  fact  essential  to 
the  case  (see  FAR  50.304).  Arrange  the 
findings  chronologically  with  cross 
references  to  supporting  enclosures; 

(iv)  The  conclusions  drawn; 

(v)  The  recommended  disposition;  and 

(vi)  If  contractual  action  is 
recommended,  a  statement  by  the  signer 
that  the  action  will  facilitate  the 
national  defense. 

(2)  The  contractor's  request 

(3)  All  evidentiary  materials 


(4)  All  endorsements,  reports  and 
comments  of  cognizant  Government 
officials 

(b)  A  letter  to  the  Board 
recommending  an  amendment  without 
consideration  where  essentiality  is  a 
factor  (see  FAR  50.302-l(a))  should  also 
provide — 

(1)  The  information  required  by  FAR 
50.304  (a)  and  (b),  and 

(2)  Findings  as  to — 

(i)  The  contractor's  performance 
record,  including  the  quality  of  product, 
rate  of  production,  and  promptness  of 
deliveries: 

(ii)  The  importance  to  the 
Government,  particularly  to  the  active 
duty  military,  of  the  performance  of  the 
contract  and  the  importance  of  the 
contractor  to  the  national  defense; 

(iii)  The  forecast  of  future  contracts 
with  the  contractor  and 

(iv)  Other  available  sources  of  supply 
for  the  supplies  or  services  covered  by 
the  contract  and  the  time  and  cost  of 
having  contract  performance  completed 
by  such  other  sources. 

250.305-72    Processing  by  the  board. 

Contract  adjustment  boards  will 
render  decisions  as  expeditiously  as 
practicable.  The  Chair  shall  sign  a 
memorandum  of  decision  disposing  of 
the  case.  The  decision  shall  be  dated 
and  shall  contain  the  information 
required  by  FAR  50.306.  The 
memorandum  of  decision  shall  not 
contain  any  information  classified 
"Confidential"  or  higher.  The  board's 
decision  will  be  sent  to  the  appropriate 
official  for  implementation. 

250.306    Disposition. 

250.306-70    Record  of  disposition. 

(a)  When  the  request  for  relief  is 
denied  or  approved  below  the 
Secretarial  level,  submit  the  following 
documents  to  the  appropriate  office 
within  30  days  after  the  close  of  the 
month  in  which  the  decision  is  executed: 

(1)  Two  copies  of  the  memorandum  of 
decision; 

(2)  Except  for  the  Army,  one  copy  of 
the  contractual  document  implementing 
any  decision  approving  contractual 
action;  and 

(3)  One  copy  of  a  final  record,  as 
described  at  250.105. 

(b)  When  a  contract  adjustment  board 
decision  is  implemented,  the  activity 
which  forwarded  the  case  to  the  board 
shall  prepare  and  submit  to  the  board 
the  documents  identified  in  paragraphs 
(a)  (2)  and  (3)  of  this  subsection. 


Subpart  250.4— Residual  I 

250.403  Special  procedure! 
hazardous  or  nuclear  risks. 

250.403-70  Indemnlflcatfon 
contracts  Involving  both  res< 
development  and  other  work 

When  indemnification  is 
provided  on  contracts  requ 
research  and  development 
other  work,  the  contracting 
insert  an  appropriate  claus 
authority  of  both  10  U.S. C. 
Public  Law  85-804. 

(a)  The  use  of  Public  Lav 
limited  to  work  which  cam 
indemnified  under  10  U.S.C 
subject  to  compliance  with 
50.4. 

(b)  Indemnification  unde 
2354  is  covered  by  235.070. 

PART  251— USE  OF  GOVE 
SOURCES  BY  CONTRACl 


Subpart  251.1— Contractor  U 
Government  Supply  Sources 

251.102    Authorization  to  use 
supply  sources. 

251.106  Title. 

251.107  Contract  clause. 

Subpart  251.2— Contractor  U 
Interagency  Fleet  Manageme 
(IfMS)  Vehicles 

251.202    Authorization. 
251.205    Contract  clause. 

Aulhorily:  5  U.S.C.  301, 10  U 
Directive  5000.35,  FAR  subpar 

Subpart  251.1— Contracto 
Government  Suppty  Soun 

251.102  Authorization  to  us 
supply  sources. 

(e)  Use  the  format  in  Tat 
Authorization  to  Purchase 
Government  Supply  Source 

(3)(ii)  In  addition  to  the  i 
form  authorized  by  FAR  51 
contractors  may  use  the  DI 
when  requisitioning  from  tl 
Department  of  Veterans  Ai 

Table  51-1.— Authorizai 

CHASE     From     GOVERNf 

Sources 


Subject:  Authorization  to  Purchase 
Supply  Sotifcea 

(Contractor's  Name) 
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(4)  Ail  endorsements,  reports  and 
comments  of  cognizant  Government 
officials 

(b)  A  letter  to  the  Board 
recommending  an  amendment  without 
consideration  where  essentiality  is  a 
factor  (see  FAR  50.302-l(a))  should  also 
provide — 

(1)  The  information  required  by  FAR 
50.304  (a)  and  (b).  and 

(2)  Findings  as  to — 

(i)  The  contractor's  performance 
record,  including  the  quality  of  product, 
rate  of  production,  and  promptness  of 
deliveries: 

(ii)  The  importance  to  the 
Government,  particularly  to  the  active 
duty  military,  of  the  performance  of  the 
contract  and  the  importance  of  the 
contractor  to  the  national  defense; 

(iii)  The  forecast  of  future  contracts 
writh  the  contractor  and 

(iv)  Other  available  sources  of  supply 
for  the  supplies  or  services  covered  by 
the  contract,  and  the  time  and  cost  of 
having  contract  performance  completed 
by  such  other  sources. 

250.305-72    Processing  by  tha  board. 

Contract  adjustment  boards  will 
render  decisions  as  expeditiously  as 
practicable.  The  Chair  shall  sign  a 
memorandum  of  decision  disposing  of 
the  case.  The  decision  shall  be  dated 
and  shall  contain  the  information 
required  by  FAR  50.306.  The 
memorandum  of  decision  shall  not 
contain  any  information  classified 
"Confidential"  or  higher.  The  board's 
decision  will  be  sent  to  the  appropriate 
official  for  implementation. 

250.306    Disposition. 

250.306-70    Racord  of  disposition. 

(aj  When  the  request  for  relief  is 
denied  or  approved  below  the 
Secretarial  level,  submit  the  following 
documents  to  the  appropriate  office 
within  30  days  after  the  close  of  the 
month  in  which  the  decision  is  executed: 

(1)  Two  copies  of  the  memorandum  of 
decision; 

(2)  Except  for  the  Army,  one  copy  of 
the  contractual  document  implementing 
any  decision  approving  contractual 
action;  and 

(3)  One  copy  of  a  final  record,  as 
described  at  250.105. 

(b)  When  a  contract  adjustment  board 
decision  is  implemented,  the  activity 
which  forwarded  the  case  to  the  board 
shall  prepare  and  submit  to  the  board 
the  documents  identified  in  paragraphs 
(a)  (2)  and  (3)  of  this  subsection. 


Subpart  ^50.4— Residual  Powers 

250.403    Spaclal  procaduras  for  unuaually 
hazardous  or  nuclaar  risks. 

250.403-70    Indemnlflcatton  under 
contracts  involving  both  rasaarch  and 
devaiopment  and  othar  work. 

When  indemnification  is  to  be 
provided  on  contracts  requiring  both 
research  and  development  work  and 
other  work,  the  contracting  officer  shall 
insert  an  appropriate  clause  using  the 
authority  of  both  10  U.S.C.  2354  and 
Public  Law  85-804. 

(a)  The  use  of  Public  Law  85-804  is 
limited  to  work  which  cannot  be 
indemnified  under  10  U.S.C.  2354  and  is 
subject  to  compliance  with  FAR  subpart 
50.4. 

(b)  Indemnification  under  10  U.S.C. 
2354  is  covered  by  235.070. 

PART  251— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

S(!C. 

Subpart  251.1— Corrtractor  Uaa  of 
Govarnmant  Suppty  Sourcaa 

251.102    Authorization  to  use  Government 
supply  sources. 

251.106  Title. 

251.107  Contract  clause. 

Subpart  251.2— Contractor  Uaa  of 
Interagency  Raet  Managamant  Systam 
(IFMS)  Vatttoiaa 

251.202    Authorization. 
251.205    ConUact  clause. 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  25 1.1— Contractor  Use  of 
Government  Supply  Sources 

251.102    Authorization  to  uaa  Govemmant 
supply  aourcaa. 

(e)  Use  the  format  in  Table  51-1. 
Authorization  to  Purchase  form 
Government  Supply  Sources. 

(3)(ii)  In  addition  to  the  procedure  and 
form  authorized  by  FAR  51.102(e)(3)(li). 
contractors  may  use  the  DD  Form  1155 
when  requisitioning  from  the 
Department  of  Veterans  Affairs.  . 

Table  51-1.— Authorization  To  Pur- 
chase From  Government  Supply 
Sources 


Subject:  Aut^Of1zation  to  Purchasa  from  Government 
Supply  Sotifces 

(Contractor's  Name) 


(Contractor's  Address) 

1.  Vou  are  t>ereby  authorized  to  usa  Govarnmant 

source*  in  perlorming  Contract  No.  lof 

ttie  Department  ol  ,  as  lollows:  (Insert 

applicable  purchasing  auttwrity  given  to  the  con- 
tractor.) 

2.a.  Purchase  Order*  Under  Federal  Supply  Sched- 
ules or  Personal  Property  Reh«b(l4ation  Pnce 
Schedules.  Place  orders  in  accofdance  with  the 
terms  and  conditions  of  the  attached  Schedule(s) 
and  this  authorization.  Attach  a  copy  of  ttiis  au- 
thorization to  the  order  (unless  a  copy  was  previ- 
ously furnished  to  the  Federal  Suppry  Schedule  or 
Personal  Property  Rehabihtation  Pnce  Schedule 
contractor).  Insert  the  following  statement  in  the 
order 

This  order  Is  placed  under  written  authorization 
from dated (' ), 

In  the  event  of  any  inconsistency  between  the 
terms  and  conditions  of  this  order  and  those  of 
the  Federal  Supply  Schedule  or  Personal  Prop- 
erty Rehabilitation  Price  Schedule  contract,  the 
latter  will  govern. 

b.  ReQuisitioning  from  the  Ganaral  Services  Admmis- 
tratioh   (GSA)    or   the    Department    of    Defense 
(OoD).  Place  orders  in  accordance  with  this  au- 
thorization and,  as  appropriate,  the: 
(1)  Federal  Standard  Requisitioning  and  Issue  Pro- 
cedures (FEDSTRiP)  (GSAFEDSTRIP  Operahng 
Guide:    FPt^R    101-26.2    (41    CFR    101-262); 
copies  are  available  from  tt>e  Supenntendent  of 
'  Documents.  Government  Pnniing  Office,  Wash- 
ington. DC  20402):  or 
'  (2)  Military  Standard  Requisitioning  and  Issue  Pro- 
cedures (MILSTRIP)  (DoD  4000.25-1 -M.  copies 
are    availat>le    from    the    Defense    Logistics 
Agency,  ATTN:  DLA-XPD.  Bidg.  6.  Dr.  21,  Cam- 
eron Station,  Atexandna.  VA  22304-6100). 
3.0 

4.  This  autfiority  is  not  transferable  or  assignable. 

5.  The  DoD  Activity  Address  Directory  (OoOAAO) 
(DoO  4000.2S-6-M)  ActlMty  Address  Code*  to 
which  this  Authorization  applies  is . 

6.  This  Authorization  expires  .  

(Contracting  Officer) 

■  Insert  "a  copy  of  which  is  attactied,"  "a  copy  of 
which  you  have  on  file."  or  ottier  suitable  language, 
as  aopropriate. 

'  Tne  sponsoring  service  assumes  responsibility 
for  monitonng  and  controlling  all  activity  address 
codes  used  m  the  letters  of  sutTiohty. 

'  Inaart  n*t>m  provistons,  as  necessary. 

251.106  TItlt. 

(b)  Title  to  property  having  an 
acquisition  cost  of  less  than  S5.000  shall 
vest  in  the  contractor  under  the 
circumstances  described  in  FAR 
51.106(b). 

251.107  Contract  clausa. 

Use  the  clause  at  252.251-7000. 
Ordering  From  Government  Supply 
Sources,  in  solicitations  and  contracts 
which  include  the  clause  at  FAR  52.251- 
1,  Government  Supply  Sources. 

Subpart  251.2— Contractor  Use  of 
Interagency  Fleet  Manasen^nt  System 
(IFMS)  Vehicles 
251.202    Autlwrizatlon. 

(aK2)[A)  See  FAR  28.307-2(c]  for 
policy  on  contractor  insurance. 


(B)  See  FAR  28.306  for  policy  on  sdf- 
insurance. 

(C)  See  FAR  31.205-19  for  allowability 
of  insurance  costs. 

(5)  Paragraph  (d)  of  the  clause  at 
252.251-7001  satisfies  the  requirement  of 
FAR  51.202(a)(5)  for  a  written  statement. 

251.205    Contract  eteuae. 

Use  the  clause  at  252.251-7001,  Use  of 
Interagency  Fleet  Management  System 
(IFMS)Vehicles  and  Related  Services,  in 
solicitations  and  contracts  which 
include  the  clause  at  FAR  52.251-2. 
Interagency  Fleet  Management  System 
(IF.MS)  Vehicles  and  Related  Services. 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 


Sec. 

Subpart  2S2.1— Instructions  for  Using 
Provisions  and  CIsusss 


252.101     Using  Part  252. 

Subpsrt  252.2— Taxts  of  Provisions 
CIsusss 


252.201-7000    Contractu^  ofricar's 

representative. 
252.203-7000    Statutory  prohibitions  on 

compensation  to  former  Department  of 

Defense  employees. 
252.203-7001    Special  prohibition  on 

employmenL 
252.203-7002    Display  of  DoD  hotline  poster. 
252.204-7000    Disclosure  of  information. 
252.204-7001    Comraercial  and  Government 

Entity  (CAGE)  code  reporting. 
252.204-7002    Payment  for  subline  items  not 

saparaleiy  priced. 
252.205-7000    Provision  of  information  to 

cooperative  agreement  holde<ni. 
252  206-7000    Domestic  source  resU-iction. 
252.208-7000    Intent  to  furnish  precious 

metals  as  government-furnished  material. 
252.2O»-700O    Acquisition  from 

subcontractors  subject  to  on-site 

inspection  under  the  Intermediate-Range 

Nuclear  Forces  (I^fF)  Treaty. 
252.209-7001    Disclosure  of  ownership  or 

control  by  a  foreign  government  that 

supports  terrorism. 
252.210-7000    Brand  name  or  equal 
252.210-7001     Availability  of  specifications 

and  standards  Not  listed  in  DODISS, 

data  item  descriptions  Not  listed  in  DoD 

S010.12-L.  and  plans,  drawings,  and  other 

pertinent  documents. 
252.210-7002    Availability  for  examination  of 

specifications,  standards,  plans. 

drawings,  data  item  descriptions,  and 

other  pertinent  documents. 
252.210-7003    Acquisition  streamlininR. 


36480         Federal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations 


Federal  Regis 


252.210-7004    Alternate  preservation. 

packaging,  and  packing. 
252.210-7005    Bill  of  materials. 
252.211-7000    Termination— commercial 

items. 
252.211-7001    Invoice  and  payment- 
commercial  items. 
252.211-7002    Changes — commercial  items. 
252.211-7003    Patent  and  copyright 

indemnification — commercial  items. 
252.211-7004    Inspection  and  acceptance — 

commercial  items. 
252.211-7005    Limitation  of  liability— 

conunercial  items. 
252.211-7006    Title  and  risk  of  loss- 
commercial  items. 
252.211-7007    Telegraphic  submission  of 

offers — commercial  items. 
252.211-7006    Facsimile  submission  of 

offers— commercial  items. 
252.211-7009    General  solicitation 

information  and  deRnitions — commercial 
items. 
252.211-7010    Price  reduction  for  defective 
cost  or  pricing  data — contract 
modifications— commercial  items. 
252.211-7011     Audit  of  contract 

modifications— commercial  items. 
252.211-7012    Certifications— commercial 

items — competitive  acquisitions. 
252.211-7013    New  material— commercial 

items. 
252.211-7014    Contract  award — commercial 

items. 
252.211-7015    Technical  data  and  computer 

software — commercial  items. 
252.211-7016    Technical  data  and  computer 
software — withholding  of  payment — 
commercial  items. 
252.211-7017    CertificaUon  of  technical  data 
and  computer  software  conformity — 
commercial  items. 
252.211-7018    Late  submissions- 
modifications  and  withdrawals  of 
offers — commercial  items. 
252.211-7019    Late  submissions- 
modifications  and  withdrawal  of  offers — 
commercial  items  (overseas). 
252.211-7020    Business  type  certification- 
commercial  items. 
252.211-7021     Clauses  to  be  included  in 
contracts  with  subcontractors  and 
suppliers— commercial  items. 
252.215-7000    Pricing  adjustments. 
252.215-7001    Availability  of  contractor 

records. 
252.215-7002    Cost  estimating  system 

requirements. 
252.215-7003    Industrial  modernization 

incentive  program. 
252.216-7000    Economic  price  adjustment — 
basic  steel,  aluminum,  brass,  bronze,  or 
copper  mill  products. 
252.216-7001    Economic  price  adjustment — 

nonstandard  steel  items. 
252.217-7000    Exercise  of  option  to  fulfill 

foreign  military  sales  commitments. 
252.217-7001    Surge  option. 
252.217-7002    Offering  property  for 

exchange. 
252.217-7003    Changes. 
252.217-7004    Job  orders  and  compensation. 
252.217-7005    Inspection  and  manner  of 

doing  work. 
252.217-7006    Title. 


252.217-7007    Payments. 
252.217-7008    Bonds. 
252.217-7009    Default. 
252.217-7010    Performance. 
252.217-7011    Access  to  vessel. 
252.217-7012    Liability  and  insurance. 
252.217-7013    Guarantees. 
252.217-7014    Discharge  of  liens. 
252.217-7015    Safety  and  health. 
252.217-7016    Plant  protection. 
252.217-7017    Time  of  delivery. 
252.217-7018    Change  in  plant  location- 
bakery  and  dairy  products. 
252.217-7019    Sanitary  conditions. 
252.217-7020    Examination  and  testing. 
252.217-7021    Deficiency  adjustment. 
252.217-7022    Code  dating. 
252.217-7023     Marking. 
252.217-7024    Responsibility  for  containers 

and  equipment. 
252.217-7025    Containers  and  equipment. 
252.217-7026    Identification  of  sources  of 

supply. 
252.217-7027    Price  ceiling. 
252.217-702B    Over  and  above  work. 
252.219-7000    Small  disadvantaged  business 

concern  representation  (DoD  contracts). 
252.219-7001    Notice  of  partial  small 

business  set-aside  with  preferential 

consideration  for  small  disadvantaged 

business  concerns. 
252.219-7002    Notice  of  small  disadvantaged 

business  set-aside. 
252.219-7003    Small  business  and  small 

disadvantaged  business  subcontracting 

plan  (DoD  contracts) 
252.219-7004    Small  business  and  small 

disadvantaged  business  subcontracting 

plan  (test  program) 
252.219-7005    Incentive  for  subcontracting 

with  small  businesses,  small 

disadvantaged  businesses,  historically 

black  colleges  and  universities,  and    • 

minority  institutions. 
252.219-7006    Notice  of  evaluation 

preference  for  small  disadvantaged 

business  concerns. 
252.222-7000    Restrictions  on  employment  of 

personnel. 
252.223-7000    Hazardous  material 

identification  and  material  safety  data. 
252.223-7001     Hazard  warning  labels. 
252.223-7002    Safety  precautions  for 

ammunition  and  explosives. 
252.223-7003    Change  in  place  of 

performance — ammunition  and 

explosives. 
252.223-7004    Notice  of  radioactive 

materials. 
252.223-7005    Drug-free  work  force. 
252.225-7000    Buy  American  Act— Balance 

of  Payments  Program  Certificate. 
252.225-7001     Buy  American  Act  and 

Balance  of  Payments  Program. 
252.225-7002    Qualifying  country  sources  as 

subcontractors. 
252.225-7003    Information  for  duty-free  entry 

evaluation. 
252.225-7004    Nondomestic  construction 

materials. 
252.225-7005    Identification  of  expenditures 

in  the  United  States. 
252.225-7006    Buy  American  Act— Trade 

Agreements  Act — Balance  of  Payments 

Program  Certificate. 


252.225-7007    Trade  Agreements  Act. 
252.225-7008    Supplies  to  be  accorded  duty- 
free entry. 
252.225-7009    Duty-free  entry— qualifying 

country  end  products  and  supplies. 
252.225-7010    Duty-free  entry— additional 

provisions. 
252.225-7011    Certification  and  agreement  by 
contractors  currently  producing 
petroleum  products  in  Angola. 
252.225-7012    Preference  for  certain 

domestic  commodities. 
252.225-7013    Domestic  wool  preference. 
252.225-7014    Preference  for  domestic 

specialty  metals, 
252.225-7015    Preference  for  domestic  hand 

or  measuring  tools. 
252.225-7016    Restriction  on  acquisition  of 

foreign  machine  tools. 
252.225-7017    Restriction  on  acquisition  of 

foreign  valves. 
252.225-7018    Notice  of  prohibition  of  certain 
contracts  with  foreign  entities  for  the 
conduct  of  Strategic  Defense  Initiative 
RDT&E. 
252.225-7019    Restriction  on  acquisition  of 

foreign  anchor  and  mooring  chain. 
252.225-7020    Restriction  on  acquisition  of 
foreign  anchor  and  mooring  chain — 
Fiscal  Years  1989  and  1990. 
252.225-7021     Restriction  on  acquisition  of 
foreign  anchor  and  mooring  chain  (Fiscal 
Year  1988). 
252.225-7022    Restriction  on  acquisition  of 
Polyacrylonitrile  (PAN)  based  carbon 
fiber. 
252.225-7023    Restriction  on  acquisition  of 

carbonyl  iron  powders. 
252.225-7024    Restriction  on  acquisition  of 
night  vision  image  intensifier  tubes  and 
devices. 
252.225-7025    Foreign  source  restrictions. 
252.225-7026    Reporting  of  overseas 

subcontracts. 
252.225-7027    Limitation  on  sales 

commissions  and  fees. 
252.225-7028    Exclusionary  policies  and 

practices  of  foreign  governments. 
252.22&-7000    Notice  of  historically  black 
college  or  University  and  Minority 
Institution  Set-Aside. 
252.226-7001    Historically  Black  College  or 
University  and  Minority  Institution 
Certification. 
252.227-7000    Non-Estoppel. 
252.227-7001    Release  of  past  infringement. 
252.227-7002    Readjustment  of  payments. 
252.227-7003    Termination. 
252.227-7004    License  grant. 
252.227-7005    License  term. 
252.227-7006    License  grant— running 

royalty. 
252.227-7007    License  term — rtmning  royalty. 
252.227-7008    Computation  of  royalties. 
252.227-7009    Reporting  and  payment  of 

royalties. 
252.227-7010    License  to  other  government 

agencies. 
252.227-7011    Assignments. 
252.227-7012    Patent  license  and  release 

contract. 
252.227-7013    Rights  in  technical  data  and 

computer  software. 
252.227-7014     (ReservedJ 
252.227-7015    (Reserved] 


252.227-7016  [Reserved) 
252.227-7017  (Reserved) 
252.227-7018    Restrictive  marki 

technical  data. 
252.227-7019    Identification  of  i 

rights  computer  software. 
252.227-7020    Rights  in  data— a 
Rights  in  data — e 


252.227-7021 
works. 
252.227-7022 
252.227-7023 


Government  righ 
Drawings  and  oti 

become  property  of  Govern 
252.227-7024    Notice  and  appro 

restricted  designs. 
252.227-7025    [Reserved] 
252.227-7028    Deferred  deliverj 

data  or  computer  software. 
252.227-7027    Deferred  orderinj 

data  or  computer  software. 
252.227-7028    Requirement  for  I 

representation. 
252.227-7029    Identification  of  I 

data. 
252.227-7030    Technical  data— 

of  payment 
252.227-7031     Data  requireraeni 
252.227-7032    Rights  in  technicf 

computer  software  (foreign] 
252.227-7033    Rights  in  shop  dri 
252.227-7034    Patents— subcont 
252.227-7035     [Reserved] 
252.227-7038    Certification  of  tc 

conformity. 
252.227-7037    VaUdation  of  res) 

markings  on  technical  data. 
252.227-7038    [Reserved] 
252.227-7030    Patents— reportir 

inventions. 
252.228-7000    Reimbursement  fi 

hazard  losses. 
252.228-7001  Ground  and  flight 
Aircraft  flight  risl 
Capture  and  dete 
Bonds  or  other  se 
Accident  reportin 

investigation  involving  airci 

and  space  launch  vehicles. 
252.231-7000    Supplemental  cos 
252.231-7001    Penalties  for  unal 

costs. 
252.232-7000    Advance  paymen 
252.232-7001     Disposition  of  poi 
252.232-7002    Progress  payraeni 

military  sules  acquisitions. 
252.232-7003    Flexible  progress 
252.233-7000    Certification  of  cl 

requests  for  adjustment  or  ri 
252.234-7000    Notice  of  cost/scl 

control  systems. 
252.234-7001    Cost/schedule  coi 

systems. 
252.235-7000    Indemnification  u 

U.S.C.  2354— Fixed  Price. 
252.235-7001     Indemnification  u 

U.S.C.  2354— Cost  Reimburs 
252.235-7002    Animal  welfare. 
252.235-7003    Frequency  author 
252.235-7004    Option  to  extend 

the  contract. 
252.235-7005    Contractor-acquir 
252.235-7006    Title  to  Contracto 

property. 
252.235-7007    Advance  payment 
252.235-7008    Inspection  and  ac 
252.235-7000    Restriction  on  prii 


252.228-7002 
252.228-7003 
252.228-7004 
252.228-7006 
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252.225-7007    Trade  Agreements  Act. 
252.225-7008    Supplies  to  be  accorded  duty- 
free entry. 
252.225-7009    Duty-free  entry— qualifying 

country  end  products  and  supplies. 
252.225-7010    Duty-free  entry— additional 

provisions. 
252.225-7011    Certification  and  agreement  by 
contractors  currently  producing 
petroleum  products  in  Angola. 
252.225-7012    Preference  for  certain 

domestic  commodities. 
252.225-7013    Domestic  wool  preference. 
252.225-7014    Preference  for  domestic 

specialty  metals. 
252.225-7015    Preference  for  domestic  hand 

or  measuring  tools. 
252.225-7016    Restriction  on  acquisition  of 

foreign  machine  tools. 
252.225-7017    Restriction  on  acquisition  of 

foreign  valves. 
252.225-7018    Notice  of  prohibition  of  certain 
contracts  with  foreign  entities  for  the 
conduct  of  Strategic  Defense  Initiative 
RDT&E. 
252.225-7019    Restriction  on  acquisition  of 

foreign  anchor  and  mooring  chain. 
252.225-7020    Restriction  on  acquisition  of 
foreign  anchor  and  mooring  chain — 
Fiscal  Years  1989  and  1990. 
252.22S-7021    Restriction  on  acquisition  of 
foreign  anchor  and  mooring  chain  (Fiscal 
Year  1988). 
252.225-7022    Restriction  on  acquisition  of 
Polyacrylonitrile  (PAN)  based  carbon 
fiber. 
252.225-7023    Restriction  on  acquisition  of 

carbonyl  iron  powders. 
252.225-7024    Restriction  on  acquisition  of 
night  vision  image  intensifier  tubes  and 
devices. 
252.225-7025    Foreign  source  restrictions. 
252.225-7026    Reporting  of  overseas 

subcontracts. 
252.225-7027    Limitation  on  sales 

commissions  and  fees. 
252.225-7028    Exclusionary  policies  and 

practices  of  foreign  governments. 
252.22&-7000    Notice  of  historically  black 
college  or  University  and  Minority 
Institution  Set-Aside. 
252.226-7001    Historically  Black  College  or 
University  and  Minority  Institution 
Certification. 
252.227-7000    Non-Estoppel. 
252.227-7001    Release  of  past  infringement. 
252.227-7002    Readjustment  of  payments. 
252.227-7003    Termination. 
252.227-7004    License  grant. 
252.227-7005    License  term. 
252.227-7006    License  grant— running 

royalty. 
252.227-7007    License  term — running  royalty. 
252.227-7008    Conxputation  of  royalties. 
252.227-7009    Reporting  and  payment  of 

royalties. 
252.227-7010    License  to  other  government 

agencies. 
252.227-7011    Assignments. 
252.227-7012    Patent  license  and  release 

contract. 
252.227-7013    Rights  in  technical  data  and 

computer  software. 
252.227-7014     (ReservedJ 
252.227-7015    [ReservedJ 


252.227-7016  (Reserved) 
252.227-7017  (Reserved] 
252.227-7018    Restrictive  markings  on 

technical  data. 
252.227-7019    Identification  of  restricted 

rights  computer  software. 
252.227-7020    Rights  in  daU— special  works. 
252.227-7021     Rights  in  data— existing 

works. 
252.227-7022    Government  rights  (unlimited). 
252.227-7023    Drawings  and  other  data  to 

become  property  of  Government. 
252.227-7024    Notice  and  approval  of 

restricted  designs. 
252.227-7023     [Reserved] 
252.227-7026    Deferred  delivery  of  technical 

data  or  computer  software. 
252.227-7027    Deferred  ordering  of  technical 

data  or  computer  software. 
252.227-7028    Requirement  for  technical  data 

representation. 
252.227-7029    Identification  of  technical 

data. 
252.227-7030    Technical  data- withholding 

of  payment 
252.227-7031     Data  requirements. 
252.227-7032    Rights  in  technical  data  and 

computer  software  (foreign). 
252.227-7033    Rights  in  shop  drawings. 
252.227-7034    Patents— subcontracts. 
252.227-7035    [Reserved] 
252.227-7038    Certification  of  technical  data 

conformity. 
252.227-7037    Validation  of  restrictive 

markings  on  technical  data. 
252.227-7038    (Reserved] 
252.227-7030    Patents— reporting  of  subject 

inventions. 
252.228-7000    Reimbursement  for  war- 
hazard  losses. 
252.228-7001     Ground  and  flight  risk. 
252.228-7002    Aircraft  flight  risks. 
252.228-7003    Capture  and  detention. 
252.228-7004    Bonds  or  other  security. 
252.228-7006    Accident  reporting  and 

investigation  involving  aircraft,  missiles. 

and  space  launch  vehicles. 
252.231-7000    Supplemental  cost  principles. 
252.231-7001    Penalties  for  unallowable 

coats. 
252.232-7000    Advance  payment  pool. 
252.232-7001    Disposition  of  payments. 
252.232-7002    Progress  payments  for  foreign 

military  sales  acquisitions. 
252.232-7003    Flexible  progress  payments. 
252.233-7000    Certification  of  claims  and 

requests  for  adjustment  or  relief. 
252.234-7000    Notice  of  cost/schedule 

control  systems. 
252.234-7001    Cost/schedule  control 

systems. 
252.235-7000    Indemnification  under  10 

U.S.C.  2354— Fixed  Price. 
252.235-7001    Indemnification  under  10 

U.S.C.  2354— Cost  Reimbursement. 
252.235-7002    Animal  welfare. 
252.235-7003    Frequency  authorization. 
252.23Ji-7004    Option  to  extend  the  term  of 

the  contract. 
252.235-7005    Contractor-acquired  property. 
252.235-7008    Title  to  Contractor-acquired 

property. 
252.235-7007    Advance  payments. 
252.235-7008    Inspection  and  acceptance. 
252.235-7008    Restriction  on  printing. 


252.236-7000    Modification  proposals — price 

breakdown. 
252.236-7001    Contract  drawings,  maps,  and 

specifications. 
252.236-7002    Obstruction  of  navigable 

waterways. 
252.236-7003    Payment  for  mobilization  and 

preparatory  work. 
252.236-7004    Payment  for  mobihzation  and 

demobilization. 
252.236-7005    Airfield  safety  precautions. 
252.236-7006    Cost  limitation. 
252.236-7007    Additive  or  deductive  items. 
252.236-7008    Contract  prices— bidding 

schedules. 
252.236-7009    Option  for  supervision  and 

inspection  services. 
252.237-7000    Notice  of  special  standards  of 

responsibility. 
252.237-7001    Compliance  with  audit 

standards. 
252.237-7002    Award  to  single  Offeror. 
252.237-7003     RequiremenU. 
252.237-7004    Area  of  performance. 
252.237-7005    Performance  and  delivery. 
252.237-7006    Subcontracting. 
252.237-7007    Termination  for  default. 
252.237-7008    Group  interment. 
252.237-7009    Permits. 
252.237-7010    Facility  requirements. 
252.237-7011     Preparation  history. 
252.237-7012    Instruction  to  Offarors  (counl- 

of-articles). 
252.237-7013    Instruction  to  Offerors  (bulk 

weight). 
252.237-7014    Loss  or  damage  (count-of- 

articles). 
252.237-7015    Loss  or  damage  (weight  of 

articles). 
252.237-7016    Delivery  tickets. 
252.237-7017    Individual  laundry. 
252.237-7018    Special  definitions  of 

Government  property. 
252.239-7000    Protection  against 

compromising  emanations. 
252.239-7001     [Reserved] 
252.239-7002    Access. 
252.239-7003    Facilities  and  services  to  be 

furnished— common  carriers. 
252.239-7004    Orders  for  facilities  and 

services — common  carriers. 
252.239-7005    Rates,  charges,  and  services- 
common  carriers. 
252.239-7006    Tariff  information. 
252.239-7007    Cancellation  or  termination  of 

orders — common  carriers. 
252.239-7006    Reuse  arrangements. 
252.239-7009    Submission  of  cost  or  pricing 

data— common  carriers. 
252.239-7010    Audit  and  records — common 

carriers. 
2S2.239-7011    Special  construction  and 

equipment  charges. 
252.239-7012    Title  to  telecommunicabon 

facihties  and  equipment 
252.239-7013    Obligation  of  the  Government 
252.239-7014    Term  of  agreement. 
252.239-7015    Continuation  of 

communication  service  authorizations. 
252.239-7016    Telecommunications  sectirity 

equipment  devices,  techniques,  and 

services. 
252.241-7000    Superseding  contract. 
252.241-7001    Government  access. 
252J242-7000    Postaward  conference. 


252.242-7001    Certification  of  indirect  costs. 
252.242-7002    Submission  of  commercial 

freight  bills  for  audit. 
252.242-7003    Application  for  U.S. 

Government  shipping  documentation/ 

instructions. 
252.242-7004    Material  management  and 

accounting  system. 
252.242-7005    Cost/schedule  status  report. 
252.243-7000    E.agineering  change  proposals. 
252.243-7001     Pricing  of  contract 

modifications. 
252.245-7000    Government-furnished 

mapping,  charting,  and  geodesy  property. 
252.246-7000    Material  inspection  and 

receiving  report. 
252.246-7001     Wan-anty  of  data. 
252.247-7000    Hardship  conditions. 
252.247-7001     Price  adjustment. 
252.247-7002    Revision  of  prices. 
252.247-7003    Termination. 
252.247-7004    Indefinite  quantities— fixed 

charges. 
252.247-7005    Indefinite  ^entities— no  fixed 

charges 
252.247-7006    Removal  of  Contractor's 

employees. 
252.247-7007    Liability  and  insurance. 
252.247-7006    Evaluation  of  bids. 
252.247-7009    Award. 
252.247-7010    Scope  of  contract 
252.247-7011     Period  of  contract 
252.247-7012    Ordering  limitation. 
252.247-7013    Contract  areas  of  performance. 
252.247-7014    Demurrage. 
252.247-7015    Requirements. 
252.247-7016    Contractor  liability  for  loss  or 

damage. 
252.247-7017    Erroneous  shipments. 
25^247-7018    Subcontracting. 
252247-7019    Drayage. 
252.247-7020    Additional  services. 
252.247-7021    Returnable  cylinders  and  other 

containers. 
252.247-7022    Representation  of  extent  of 

transportation  by  sea. 
252.247-7023    Transports  tion  of  supplies  by 

sea. 
252.247-7024    Notification  of  transportation 

of  supplies  by  sea. 
252.246-7000    Preparation  of  value 

engineering  change  proposals. 
252.249-7000    Special  termination  costs. 
252.251-7000    Ordering  from  Government 

supply  sources. 
252.251-7001    Use  of  Interagency  Fleet 

Management  System  (IFMS)  vehicles  and 

related  services. 
252.270-7000    Recovery  of  nonrecurring  costs 

and  royalty  fees  on  commercial  sales. 
Authority:  5  U.S.C.  301, 10  VS.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  13. 

Subpart  252.1— Instructions  for  Using 
Provisions  and  Clauses 

252.101    Using  Part  252. 

(b)  Numbering. 

(2)  Provisions  or  clauses  that 
supplement  the  FAR. 

(ii)(B)  DFARS  provisions  or  clauses 
use  a  four  digit  sequential  number  in  the 
7000  series,  e.g..  -7000.  -7001.  -7002. 
Depaiiment  or  agency  supplemental 
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provisions  or  clauses  use  four  digit 
sequential  numbers  in  the  9000  series. 

Subpart  252.2— Text  of  Provisions  And 
Clauses 

252.201-7000    Contracting  officer's 
representative. 

As  prescribed  in  201.602-70.  use  the 
following  clause: 

Contracting  Officer's  Representative  (Dec. 
1991) 

(a)  Definition.  Contracting  officer's 
representative  means  an  individual 
designated  in  accordance  with  subsection 
201.602-2  of  the  Defense  Federal  Acquisition 
Regulation  Supplement  and  authorized  in 
writing  by  the  contracting  officer  to  perform 
specific  technical  or  administrative  functions. 

(b)  If  the  Contracting  Officer  designates  a 
contracting  officer's  representative  (COR), 
the  Contractor  will  receive  a  copy  of  the 
written  designation.  It  will  specify  the  extent 
of  the  CORs  authdrity  to  act  on  behalf  of  the 
contracting  officer.  The  COR  is  not 
authorized  to  make  any  commitments  or 
changes  that  will  affect  price,  quality, 
quantity,  delivery,  or  any  other  term  or 
condition  of  the  contract. 

252.203-7000    Statutory  protiibitions  on 
compensation  to  former  Department  of 
Defense  employees. 

As  prescribed  in  203.170-4.  use  the 
following  clause: 

Statutory  Prohibition  on  Compensation  to 
Former  Department  of  Defense  Employees 
(Dec.  1991) 

(a)  Definitions. 

As  used  in  this  clause — 

(1)  Armed  Forces  means  the  uniformed 
military  services,  excluding  the  U.S.  Coast 
Cuard. 

(2)  Compensation  means  any  payment,  gift, 
benefit,  reward,  favor,  or  gratuity  which  is 
provided  directly  or  indirectly  for  services 
rendered  by  the  person  accepting  such 
payment,  gift,  benefit,  reward,  favor,  or 
gratuity,  and  which  has  a  fair  market  value  in 
excess  of  $250.  Compensation  is  indirectly 
provided  if  it  is  paid  to  an  entity  other  than 
the  individual,  specifically  in  exchange  for 
services  performed  by  the  individual. 

(3)  Defense  contractor  means  an  entity 
(including  affiliates  and  subsidiaries  which 
clearly  engage  in  the  performance  of 
Department  of  Defense  (DoD)  contracts)  that 
contracts  directly  with  the  DoD  to  supply 
goods  or  services.  "Defense  contractor"  does 
not  include  a  State  or  local  government. 

(4)  Designated  agency  ethics  official  means 
a  DoD  officer  or  employee  who  has  been 
appointed  to  administer  the  provisions  of  the 
Ethics  in  Government  Act,  as  amended. 

(5)  Former  DoD  employee  means  a  person 
who  served  in  the  DoD  in  a  civilian  position 
for  which  the  rate  of  pay  was  equal  to  or 
greater  than  the  minimum  rate  of  pay  for 
grade  CS-13  of  the  General  Schedule,  or 
served  in  the  Armed  Forces  in  a  pay  grade  of 
04  or  higher 

(6)  Former  DoD  official  means — 

(i)  A  former  DoD  employee  who  spent  the 
majority  of  working  days  during  the  last  two 


years  of  DoD  service  performing  a 
procurement  function  relating  to: 

(A)  A  DoD  contract,  at  a  site  or  plant  that 
was  owned  or  operated  by  the  Contractor, 
and  which  was  the  principal  location  of  such 
person's  performance  of  that  procurement 
function:  or 

(B)  A  major  defense  system  and,  in  the 
performance  of  such  function,  participated  on 
any  occasion  personally  and  substantially  in 
a  manner  involving  decision  making 
responsibilities  with  respect  to  a  contract  for 
that  system  through  contact  with  the 
Contractor 

(ii)  An  individual  who  served  in  a  civilian 
position  for  which  the  rate  of  pay  is  equal  to 
or  greater  than  the  minimum  rate  of  pay  for  a 
Senior  Executive  Service  position  or  other 
executive  position  at  the  same  or  higher  level, 
and  an  individual  who  served  in  the  Armed 
Forces  in  the  pay  grade  of  07  or  higher,  if 
such  individual  during  the  last  two  years  of 
DoD  service — 

(A)  Acted  as  one  of  the  primary 
Government  representatives  in  the 
negotiation  with  a  defense  contractor  of  a 
DoD  contractual  action  in  an  amount  in 
excess  of  $10  million:  or 

(B)  Acted  as  one  of  the  primary 
Government  representatives  in  the 
negotiation  of  a  settlement  of  an  unresolved 
claim  of  such  a  defense  contractor  in  an 
amount  in  excess  of  $10  million.  An 
unresolved  claim  shall  be.  for  the  purposes  of 
this  section,  valued  by  the  greater  of  the 
amount  of  the  claim  or  the  amount  of  the 
settlement. 

(7)  Major  defense  contractor  means  any 
business  entity  which,  during  the 
Government  fiscal  year  preceding  the 
Government  fiscal  year  in  which 
compensation  was  first  provided  to  a  former 
DoD  employee,  was  awarded  DoD  contracts 
in  a  total  amount  of  $10  million  or  more. 

(8)  Major  defense  system  means  a 
combination  of  elements  that  will  function 
together  to  produce  the  capability  required  to 
fulfill  a  mission  need.  Elements  may  include 
hardware,  equipment,  software,  or  any 
combination  thereof,  but  exclude 
construction  or  other  improvements  to  real 
property.  A  system  shall  be  considered  a 
major  defense  system  if — 

(i)  The  DoD  is  responsible  for  the  system 
and  the  total  expenditures  (based  on  fiscal 
year  1980  constant  dollars]  for  research, 
development,  test  and  evaluation  for  the 
system,  are  estimated  to  exceed  $75  million 
or  the  eventual  total  expenditure  for 
procurement  is  estimated  to  exceed  $300 
million;  or 

(ii)  The  system  is  designated  a  major 
system  by  the  head  of  the  agency  responsible 
for  the  system. 

(9)  Negotiation  means  exchanges  of 
positions  between  representatives  of  the 
Government  and  a  contractor  with  the  view 
of  reaching  agreement  regarding  respective 
liabilities  of  the  parties  on  a  particular 
contract  or  claim.  It  includes  deliberations 
regarding  contract  specifications,  terms  of 
delivery,  allowability  of  costs,  pricing  of 
change  orders,  etc. 

(10)  Primary  Government  representative 
means,  if  more  than  one  Government 
representative  is  involved  in  any  particular 


transaction,  the  official  or  officials 
supervising  the  Government's  effort  in  the 
matter.  To  act  as  a  "representative"  requires 
personal  and  substantial  participation  in  the 
transaction,  by  personal  presence,  telephone 
conversation,  or  similar  involvement  with 
representatives  of  a  contractor. 

(11)  Procurement-related  function  (or 
procurement  function)  means  any  function 
relating  to — 

(i)  The  negotiation,  award,  administration, 
or  approval  of  a  contract: 
(ii)  The  selection  of  a  contractor: 
(iii)  The  approval  of  a  change  in  a  contract: 
(iv)  The  performance  of  quality  assurance, 
operational  and  developmental  testing,  the 
approval  of  payment,  or  auditing  under  a 
contract:  or 

(v)  The  management  of  a  procurement 
program. 

(b)  Prohibition  on  compensation.  (1)  10 
U.S.C.  ?337b  and  2397c  prohibit  a  major 
defense  contractor  from  offering  or  providing 
any  compensation  valued  in  excess  of  $250  to 
a  former  DoD  official  who  left  DoD  service  on 
or  after  April  16, 1987,  and  who,  while 
employed  by  DoD,  performed  procurement- 
related  functions  in  connection  with  that 
defense  contractor  This  prohibition  runs  for 
the  two  year  period  beginning  on  the  date  of 
the  official's  separation  from  service  in  DoD. 

(2)  The  Contractor,  if  a  major  defense 
contractor,  agrees  not  to  provide,  for  the  two 
year  period,  any  compensation  to  the  former 
DoD  official. 

(3)  DoD  employees  may  request  from  their 
Designated  Agency  Ethics  Official  (DAEO)  a 
written  opinion  on  the  applicability  of  10 
U.S.C.  2397b  prior  to  the  acceptance  of 
compensation.  If  the  opinion  of  the  DAEO  is 
that  the  law  is  not  applicable,  and  that  the 
individual  may  accept  compensation  from  the 
Contractor,  there  shall  be  a  conclusive 
presumption  that  the  offering  and  the 
acceptance  of  such  compensation  is  not  a 
violation  of  the  statute. 

(c)  Report  concerning  former  DoD 
employees.  (1)  The  Contractor  shall  submit  a 
separate  written  report,  as  described  in 
paragraph  (c)(2)  of  this  clause,  for  each 
calendar  year  covered  by  this  contract 
(extending  through  final  payment)  if  the 
calendar  year  commenced  after  the  end  of  a 
Government  fiscal  year  in  which  the 
Contractor  was  awarded  one  or  more  DoD 
contracts  aggregating  $10  million  or  more.  In 
multidivisional  corporations,  the  corporate 
headquarters,  and  each  segment  which 
contracts  directly  with  the  Government,  shall 
report  separately.  Each  report  shall  list  those 
persons  employed  or  otherwise  compensated, 
who  are  former  DoD  employees  who  left 
service  on  or  after  April  16, 1987.  if — 

(i)  They  were  compensated  by  the 
Contractor  during  the  reporting  period;  and 

(ii)  The  compensation  was  provided  within 
two  years  after  the  person  left  service  in  the 
DoD. 

(2)  The  report  shall  contain: 

(i)  Each  person's  name  and  the  agency  in 
which  the  person  was  employed  or  served  on 
active  duty  during  the  last  two  years  of 
service  with  DoD: 

(ii)  Each  person's  job  title(s)  during  the  last 
two  years  of  service  with  DoD.  and  a  list  of 
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major  defense  systems  on  which  e 
performed  any  work: 

(iii)  A  complete  description  (exc 
proprietary  information)  of  any  wi 
each  person  is  performing,  or  did  | 
behalf  of  the  Contractor  during  th« 
year  covered  by  the  report.  If  the  ^ 
classified,  the  Contractor  may  use 
generalized  description  which  will 
compromise  its  classified  nature; 

(iv)  An  identification  of  each  mt 
system  on  which  each  individual  \ 
performed  any  work  on  behalf  of  t 
Contractor. 

(3)  Submit  each  report  not  later 
1  of  the  year  following  the  end  of  t 
calendar  year  for  which  the  report 
made.  Send  reports  to  the  Office  o 
Assistant  General  Counsel  (Legal  i 
Standards  of  Conduct  Office.  Attn 
LC,  Pentagon,  Washington,  DC  202 

(4)  A  properly  executed  DD  Forr 
(Employment.  Report  of  DoD  and  I 
Related)  may  be  submitted  to  satic 
reporting  requirement  as  to  any  sit 

(5)  The  Contractor  need  not  subi 
duplicate  reports  to  the  Governme 
Submission  of  a  report  meeting  the 
requirements  of  this  clause,  under 
concurrent  contract  with  DoD  will 
reporting  requirement  of  this  contr 

(d)  Penalties  for  failure  to  compi 
Civil  fines.  A  Contractor  who  kno> 
offers  or  provides  any  compensati< 
former  DoD  official  in  violation  of 
and  who  knew  or  should  have  kno 
acceptance  of  such  compensation  ' 
in  violation  of  such  statute,  shall  b 
to  a  civil  fine,  not  to  exceed  $500,0( 

(2)  Liquidated  damages. 

(i)  For  each  knowing  violation  ol 
statutory  prohibition  on  providing 
compensation,  the  Contractor  agre 
to  the  Government  as  liquidated  di 
greater  of  either  $100,000.  or  three  i 
total  amount  of  compensation  paid 
Contractor  to  the  former  DoD  offic 
the  period  in  which  such  compens£ 
in  violation  of  the  statutory  prohib 

(ii)  Liability  for  liquidated  damaj 
this  clause  survives  final  payment 
contract  and  may  be  recouped  aga 
payments  due  under  other  contracl 
Contractor. 

(iii)  Liquidated  damages  will  be  i 
based  upon  the  number  of  actual  v 
by  the  Contractor,  and  not  on  the  r 
contracts  in  M^ich  this  clause  appe 

(3)  Administrative  penalty.  If  the 
Contractor  knowingly  fails  to  file  a 
accordance  with  paragraph  (c)  of  tl 
the  Contractor  shall  be  subject  to  a 
administrative  penalty  not  to  exce< 
The  final  determination  of  the  pent 
charged  to  the  Contractor  shall  be  : 
the  Secretary  of  Defense  or  design* 
Contractor  is  afforded  an  opportun 
agency  hearing  on  the  record  in  ac( 
with  agency  hearing  procedures.  Tl 
Secretary's  determination  shall  fon 
the  record  and  shall  be  subject  to  ji 
review  under  chapter  7  of  title  5,  Ui 
States  Code. 

(e)  The  rights  and  remedies  unde 
clause  are  in  addition  to.  and  do  no 
any  rights  afforded  the  Govemmen 
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transaction,  the  official  or  officials 
supervising  the  Government's  effort  in  the 
matter.  To  act  as  a  "representative"  requires 
personal  and  substantial  participation  in  the 
transaction,  by  personal  presence,  telephone 
conversation,  or  similar  involvement  with 
representatives  of  a  contractor. 

(11)  Procurement-related  function  (or 
procurement  function]  means  any  function 
relating  to — 

(i)  The  negotiation,  award,  administration, 
or  approval  of  a  contract; 
(ii)  The  selection  of  a  contractor: 
(iii)  The  approval  of  a  change  in  a  contract: 
(iv)  The  performance  of  quality  assurance, 
operational  and  developmental  testing,  the 
approval  of  payment,  or  auditing  under  a 
contract:  or 

(v)  The  management  of  a  procurement 
program. 

(b)  Prohibition  on  compensation.  (1)  10 
U.S.C.  ?337b  and  2397c  prohibit  a  major 
defense  contractor  from  offering  or  providing 
any  compensation  valued  in  excess  of  $250  to 
a  former  DoD  official  who  left  DoD  service  on 
or  after  April  16, 1987,  and  who.  while 
employed  by  DoD.  performed  procurement- 
related  functions  in  connection  with  that 
defense  contractor.  This  prohibition  runs  for 
the  two  year  period  beginning  on  the  date  of 
the  official's  separation  from  service  in  DoD. 

(2)  The  Contractor,  if  a  major  defense 
contractor,  agrees  not  to  provide,  for  the  two 
year  period,  any  compensation  to  the  former 
DoD  official. 

(3)  DoD  employees  may  request  from  their 
Designated  Agency  Ethics  Official  (DAEO)  a 
written  opinion  on  the  applicability  of  10 
U.S.C.  2397b  prior  to  the  acceptance  of 
compensation.  If  the  opinion  of  the  DAEO  is 
that  the  law  is  not  applicable,  and  that  the 
individual  may  accept  compensation  from  the 
Contractor,  there  shall  be  a  conclusive 
presumption  that  the  offering  and  the 
acceptance  of  such  compensation  is  not  a 
violation  of  the  statute. 

(c)  Report  concerning  former  DoD 
employees.  (1)  The  Contractor  shall  submit  a 
separate  written  report,  as  described  in 
paragraph  (c)(2)  of  this  clause,  for  each 
calendar  year  covered  by  this  contract 
(extending  through  final  payment)  if  the 
calendar  year  commenced  after  the  end  of  a 
Government  fiscal  year  in  which  the 
Contractor  was  awarded  one  or  more  DoD 
contracts  aggregating  $10  million  or  more.  In 
multidivisional  corporations,  the  corporate 
headquarters,  and  each  segment  which 
contracts  directly  with  the  Government,  shall 
report  separately.  Each  report  shall  list  those 
persons  employed  or  otherwise  compensated, 
who  are  former  DoD  employees  who  left 
service  on  or  after  April  16, 1987,  if — 

(i)  They  were  compensated  by  the 
Contractor  during  the  reporting  period;  and 

(ii)  The  compensation  was  provided  within 
two  years  after  the  person  left  service  in  the 
DoD. 

(2)  The  report  shall  contain: 

(i)  Each  person's  name  and  the  agency  in 
which  the  person  was  employed  or  served  on 
active  duty  during  the  last  two  years  of 
service  with  DoD; 

(ii)  Each  person's  job  litle(s)  during  the  last 
two  years  of  service  with  DoD.  and  a  list  of 
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major  defense  systems  on  which  each  person 
performed  any  work; 

(iii)  A  complete  description  (exclusive  of 
proprietary  information)  of  any  work  that 
each  person  it  performing,  or  did  perform,  on 
behalf  of  the  Contractor  during  the  calendar 
year  covered  by  the  report.  If  the  work  is 
classified,  the  Contractor  may  use  a 
generalized  description  which  will  not 
compromise  its  classified  nature; 

(iv)  An  identification  of  each  major  defense 
system  on  which  each  individual  has 
performed  any  work  on  behalf  of  the 
Contractor. 

(3)  Submit  each  report  not  later  than  April 
1  of  the  year  following  the  end  of  the 
calendar  year  for  which  the  report  is  being 
made.  Send  reports  to  the  Office  of  the 
Assistant  General  Counsel  (Legal  Counsel). 
Standards  of  Conduct  Office,  Attn:  OAGC/ 
LC,  Pentagon,  Washington,  DC  20301-1600. 

(4)  A  properly  executed  DD  Form  1787 
(Employment.  Report  of  DoD  and  Defense 
Related)  may  be  submitted  to  satisfy  the 
reporting  requirement  as  to  any  single  person. 

(5)  The  Contractor  need  not  submit 
duplicate  reports  to  the  Government. 
Submission  of  a  report  meeting  the 
requirements  of  this  clause,  under  another, 
concurrent  contract  with  DoD  will  satisfy  the 
reporting  requirement  of  this  contract. 

(d)  Penalties  for  failure  to  comply — (1) 
Civil  fines.  A  Contractor  who  knowingly 
offers  or  provides  any  compensation  to  a 
former  DoD  official  in  violation  of  the  statute, 
and  who  knew  or  should  have  known  that  the 
acceptance  of  such  compensation  would  be 
in  violation  of  such  statute,  shall  be  subject 
to  a  civil  fine,  not  to  exceed  $500,000. 

(2)  Liquidated  damages. 

(i)  For  each  knowing  violation  of  the 
statutory  prohibition  on  providing 
compensation,  the  Contractor  agrees  to  pay 
to  the  Government  as  liquidated  damages  the 
greater  of  either  $100,000,  or  three  times  the 
total  amount  of  compensation  paid  by  the 
Contractor  to  the  former  DoD  official  during 
the  period  in  which  such  compensation  wae 
in  violation  of  the  statutory  prohibition. 

(ii)  Liability  for  liquidated  damages  under 
this  clause  survives  final  payment  under  this 
contract  and  may  be  recouped  against 
payments  due  under  other  contracts  with  the 
Contractor. 

(iii)  Liquidated  damages  will  be  computed 
based  upon  the  number  of  actual  violations 
by  the  Contractor,  and  not  on  the  number  of 
contracts  in  M^ich  this  clause  appears. 

(3)  Administrative  penalty.  If  the 
Contractor  knowingly  fails  to  file  a  report  in 
accordance  with  paragraph  (c)  of  this  clause, 
the  Contractor  shall  be  subject  to  an 
administrative  penalty  not  to  exceed  $10,000. 
The  final  determination  of  the  penalty  to  be 
charged  to  the  Contractor  shall  be  made  by 
the  Secretary  of  Defense  or  designee  after  the 
Contractor  is  afforded  an  opportunity  for  an 
agency  hearing  on  the  record  in  accordance 
with  agency  hearing  procedures.  The 
Secretary's  determination  shall  form  a  part  of 
the  record  and  shall  be  subject  to  judicial 
review  under  chapter  7  of  title  5.  United 
States  Code. 

(e)  The  rights  and  remedies  under  this 
clause  are  in  addition  to.  and  do  not  limit, 
any  rights  afforded  the  Government  under 


this  contract  or  as  otherwise  provided  by 
law. 

(End  of  clause) 

252.203-7001    Special  prohibition  on 
employment 

As  prescribed  in  203.570-5,  use  the 
following  clause: 

Special  Prohibition  on  Employment  (Dec. 
1991) 

(a)  Definitions. 

As  used  in  this  clause — 

(1)  Arising  out  of  a  contract  with  the  DoD 
means  any  act  in  connection  with — 

(i)  Attempting  to  obtain. 

(ii)  Obtaining,  or 

(iii)  Performing  a  contract  or  first-tier 
subcontract  of  any  agency,  department,  or 
component  of  the  Department  of  Defense 
(DoD). 

(2)  Conviction  of  fraud  or  any  other  felony 
means  any  conviction  for  fraud  or  a  felony  in 
violation  of  state  or  Federal  criminal  statutes, 
whether  entered  on  a  verdict  or  plea, 
including  a  plea  of  nolo  contendere,  for  which 
sentence  has  been  imposed. 

(3)  Date  of  conviction  means  the  date 
judgment  was  entered  against  the  individual. 

(b)  10  U.S.C.  2408  provides  that  any 
individual  who  is  convicted  after  September 
29. 1988,  of  fraud  or  any  other  felony  arising 
out  of  a  contract  with  the  DoD  is  prohibited 
from: 

(1)  Working  in  a  management  or 
supervisory  capacity  on  any  DoD  contract  or 
first-tier  subcontract; 

(2)  Serving  on  the  board  of  directors  of  any 
DoD  contractor  or  first-tier  subcontractor  or 

(3)  Serving  as  a  consultant  to  any  DoD 
contractor  or  first-tier  subcontractor. 

(c)  Unless  waived,  the  prohibition  in 
paragraph  (b)  applies  for  five  years  from  the 
date  of  conviction. 

(d)  10  U.S.C.  2408  further  provides  that  a 
defense  contractor  or  first-tier  subcontractor 
shall  be  subject  to  a  criminal  penalty  of  not 
more  than  $500,000  if  convicted  of 
knowingly — 

(1)  Employing  a  person  under  a  prohibition 
specified  in  paragraph  (b)  of  this  clause;  or 

(2)  Allowing  such  a  person  to  serve  on  the 
board  of  directors  of  the  contractor  or  first- 
tier  subcontractor. 

(e)  In  addition  to  the  criminal  penalties 
contained  in  10  U.S.C.  2408,  the  Government 
may  consider  other  available  remedies,  such 
as — 

(1)  Suspension  or  debarment; 

(2)  Cancellation  of  the  contract  at  no  cost 
to  the  Government;  or 

(3)  Termination  of  the  contract  for  default. 

(f)  The  Contractor  may  submit  written 
requests  for  waiver  of  the  prohibitions  in 
paragraph  (b)  of  this  clause  to  the 
Contracting  Officer.  Requests  shall  clearly 
identify — 

(1)  The  person  involved; 

(2)  The  nature  of  the  conviction  and 
resultant  sentence  or  punishment  imposed; 

(3)  The  reasons  for  the  requested  waiver 
and, 

(4)  An  explanation  of  why  a  waiver  is  in 
the  interest  of  national  security. 

(g)  The  Contractor  agrees  to  include  the 
substance  of  this  clause,  appropriately 


modified  to  reflect  the  identity  and 
relationship  of  the  parties,  in  all  first-tier 
subcontracts  exceeding  $25,000. 
(End  of  clause) 

252.203-7002    Display  of  DoD  ttotiine 
poster. 

As  prescribed  in  203.7002,  use  the 
following  clause: 

Display  of  DOD  Hotline  Poster  (Dec.  1991) 

(a)  The  Contractor  shall  display 
prominently  in  common  work  areas  within 
business  segments  performing  work  under 
Department  of  Defense  (DoD)  contracts,  DoD 
Hotline  Posters  prepared  by  the  DoD  O^ice 
of  the  Inspector  General. 

(b)  DoD  Hotline  Posters  may  be  obtained 
from  the  DoD  Inspector  General,  Attn: 
Defense  Hotline,  400  Army  Navy  Drive, 
Washington.  DC  22202-2884. 

(c)  The  Contractor  need  not  comply  with 
paragraph  (a)  of  this  clause  if  it  has 
established  a  mechanism,  such  as  a  hotline, 
by  which  employees  may  report  suspected 
instances  of  improper  conduct,  and 
instructions  that  encourage  employees  to 
make  such  reports. 

(End  of  clause) 

252.204-7000    Dtsclosurt  of  Infonnation. 

As  prescribed  in  204.404-70,  use  the 
following  clause: 

Disclosure  of  Informatioii  (Dec  1991) 

(a)  The  Contractor  shall  not  release  to 
anyone  outside  the  Contractor's  organization 
any  unclassified  information,  regardless  of 
medium  (e.g.,  film,  tape,  document), 
pertaining  to  any  part  of  this  contract  or  any 
program  related  to  this  contract,  unless — 

(1)  The  Contracting  Officer  has  given  prior 
written  approval;  or 

(2)  The  information  is  otherwise  in  the 
public  domain  before  the  date  of  release. 

(b)  Requests  for  approval  shall  identify  the 
specific  information  to  be  released,  the 
medium  to  be  used,  and  the  purpose  for  the 
release.  The  Contractor  shall  submit  its 
request  to  the  Contracting  Officer  at  least  45 
days  before  the  proposed  date  for  release. 

(c)  The  Contractor  agrees  to  include  a 
similar  requirement  in  each  subcontract 
under  this  contract.  Subcontractors  shall 
submit  requests  for  authorization  to  release 
through  the  prime  contractor  to  the 
Contracting  Officer. 

(End  of  clause) 

252.204-7001    Commercial  and 
Giovemment  entity  (CAQE)  code  reporting. 

As  prescribed  in  204.603-70,  use  the 
following  provision: 

Commercial  and  Government  Entity  (CAGE) 
Code  Reporting  (Dec.  1991) 

(a)  The  Offeror  is  requested  to  enter  its 
CAGE  code  on  its  offer  in  the  block  with  its 
name  and  address.  The  CAGE  code  entered 
must  be  for  that  name  and  address.  Enter 
CAGE  before  the  number. 

(b)  If  the  Offeror  does  not  have  a  CAGE 
code,  it  may  ask  the  Contracting  Officer  to 
request  one  from  the  Defense  Logistics 
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Services  Center  (DLSC).  The  Contracting 
Officer  will — 

(1)  Ask  the  Contractor  to  complete  section 
B  of  a  DD  Form  2051,  Request  for  Assignment 
of  a  Commercial  and  Government  Entity 
(CAGE)  Code: 

(2)  Complete  section  A  and  forward  the 
form  to  DLSC  and 

(3)  Notify  the  Contractor  of  its  assigned 
CAGE  code. 

(c)  Do  not  delay  submission  of  the  offer 
pending  receipt  of  a  CAGE  code. 
(End  of  provision) 

252.204-7002    Payment  for  sut>lir.e  !t«ms 
not  separately  priced. 

As  prescribed  in  204.7104-1  (b)(3)(iv), 
use  the  following  clause: 

Payment  for  SubUne  Items  not  Separately 
Priced  (Dec  1991) 

(a)  If  the  schedule  in  this  contract  contains 
any  contract  subline  items  or  exhibit  subline 
items  identified  as  not  separately  priced 
(NSP).  it  means  that  the  unit  price  for  that 
subline  item  is  included  in  the  unit  price  of 
another,  related  line  or  subline  item. 

(b)  The  Contractor  shall  not  invoice  the 
Government  for  any  portion  of  a  contract  line 
item  or  exhibit  line  item  which  contains  an 
NSP  until— 

(1)  The  Contractor  has  delivered  the  total 
quantity  of  all  related  contract  subline  items 
or  exhibit  subline  items:  and 

(2)  The  Government  has  accepted  them. 

(c)  This  clause  does  not  apply  to  technical 
data. 

(End  of  clause] 

252.205-7000    Provision  of  infomtation  to 
cooperative  agreement  holders. 

As  prescribed  in  205.470-2.  use  the 
following  clause: 

Provision  of  Information  to  Cooperative 
Agreement  Holders  (Dec.  1991) 

(a)  Definition. 

Cooperative  agreement  bolder  means  a 
State  or  local  government;  a  private, 
nonprofit  organization:  a  tribal  organization 
(as  defined  in  section  4(c)  of  the  Indian  Self- 
Determination  and  Education  Assistance  Act 
(Pub.  L  93-268;  25  U.S.C.  450(c)));  or  an 
economic  enterprise  (as  defined  in  section 
3(e)  of  the  Indian  Financing  Act  of  1974  (Pub. 
L  93-362;  25  U.S.C.  1452(e)))  whether  such 
economic  enterprise  is  organized  for  profit  or 
nonprofit  purposes:  which  has  an  agreement 
with  the  Defense  Logistics  Agency  to  furnish 
procurement  technical  assistance  to  business 
entities. 

(b)  The  Contractor  shall  provide 
cooperative  agreement  holders,  upon  their 
request,  with  a  list  of  those  appropriate 
employees  or  offices  responsible  for  entering 
into  subcontracts  under  defense  contracts. 
The  list  shall  include  the  business  address, 
telephone  number,  and  area  of  responsibility 
of  each  employee  or  office. 

(c)  The  Contractor  need  not  provide  the 
listing  to  a  particular  cooperative  agreement 
holder  more  frequently  than  once  a  year. 
(End  of  clause) 


252.206-7000    Domestic  source  restriction. 

As  prescribed  at  206.302-3-70,  use  the 
following  provision: 

Domestic  Source  Restriction  (Dec  1991) 

This  solicitation  is  restricted  to  domestic 
sources  under  the  authority  of  10  U.S.C. 
2304(c)(3).  Foreign  sources,  except  Canadian 
sources,  are  not  eligible  for  award. 
(End  of  provision) 

252.208-7000    Intent  to  furnlst)  precious 
metals  as  Government-furnistied  material. 

As  prescribed  in  208.7305(a),  use  the 
following  clause: 

Intent  To  Furnish  Precious  Metals  as 
Govetnment-Fumished  Material  (Dec  1991) 

(a)  The  Government  intends  to  furnish 
precious  metals  required  in  the  manufacture 
of  items  to  be  delivered  under  the  contract  if 
the  Contracting  Officer  determines  it  to  be  in 
the  Government's  best  interest.  The  use  of 
Government-furnished  silver  is  mandatory 
when  the  quantity  required  is  one  hundred 
troy  ounces  or  more.  The  precious  metal(s) 
will  be  furnished  pursuant  to  the  Government 
Furnished  Property  clause  of  the  contract. 

(b)  The  Offeror  shall  cite  the  type  (silver, 
gold,  platinum,  palladium,  iridium,  rhodium, 
and  ruthenium)  and  quantity  in  whole  troy 
ounces  of  precious  metals  required  in  the 
performance  of  this  contract  (including 
precious  metals  required  for  any  first  article 
or  production  sample],  and  shall  specify  the 
national  stock  number  (NSN)  and 
nomenclature,  if  known,  of  the  deliverable 
item  requiring  precious  metals. 


Precious 
metal* 


Quantity 


Deliverat)4e  item 

(NSN  and 
nomenclature) 


*H  platir>um  or  palladium,  specify  wrtiettier  sponge 
or  granules  are  required 


(c)  Offerors  shall  submit  two  prices  for 
each  deliverable  item  which  contains 
precious  metals — one  based  on  the 
Government  furnishing  precious  metals,  and 
one  based  on  the  Contractor  furnishing 
precious  metals.  Award  will  be  made  on  the 
basis  which  is  in  the  best  interest  of  the 
Government. 

(d)  The  Contractor  agrees  to  insert  this 
clause,  including  this  paragraph  (d),  in 
solicitations  for  subcontracts  and  purchase 
orders  issued  in  performance  of  this  contract. 


unless  the  Contractor  knows  that  the  item 
being  purchased  contains  no  precious  metals. 
(End  of  clause) 

252.209-7000    Acquisition  From 
sut>contractors  subject  to  on-site 
Inspection  under  the  Intermediate-Range 
Nuclear  Forces  (INF)  Treaty. 

As  prescribed  in  209.103-70.  use  the 
following  clause: 

Acquisition  from  Subcontractors  Subject  to 
On-Site  Inspection  Under  the  Intermediate- 
Range  Nuclear  Forces  (INF)  Treaty  (Dec 
1991) 

(a)  The  Contractor  shall  not  deny 
consideration  for  a  subcontract  award  under 
this  contract  to  a  potential  subcontractor 
subject  to  on-site  inspection  under  the  INF 
Treaty,  or  a  similar  treaty,  solely  or  in  part 
because  of  the  actual  or  potential  presence  of 
Soviet  inspectors  at  the  subcontractor's 
facility,  unless  the  decision  is  approved  by 
the  Contracting  Officer. 

(b)  The  Contractor  shall  incorporate  this 
clause,  including  this  paragraph  (b).  in  all 
solicitations  and  contracts  over  the  dollar 
limitation  in  section  13.000  of  the  Federal 
Acquisition  Regulation,  except  those  for 
commercial  or  commercial-type  products. 
(End  of  clause) 

252.209-7001     Disclosure  of  ownership  or 
control  by  a  foreign  government  that 
supports  terrorism. 

As  prescribed  in  209.104-70,  use  the 
following  provision: 

Disclosure  of  Ownership  or  Control  by  a 
Foreign  Government  that  Supports  Terrorism 
(Dec.  1991) 

(a)  Definitions. 

(1)  Significant  interest,  as  used  in  this 
provision,  means — 

(i)  Ownership  of  or  beneficial  interest  in 
five  percent  or  more  of  the  firm's  or 
subsidiary's  securities.  Beneficial  interest 
includes  holding  five  percent  or  more  of  any 
class  of  the  firm's  securities  in  "nominee 
shares,"  "street  names,"  or  some  other 
method  of  holding  securities  that  does  not 
disclose  the  beneficial  owner: 

(ii)  Holding  a  management  position  in  the 
firm,  such  as  a  director  or  officer 

(iii)  Ability  to  control  or  influence  the 
election,  appointment,  or  tenure  of  directors 
or  officers  in  the  firm; 

(iv)  Ownership  of  ten  percent  or  more  of 
the  assets  of  a  firm  such  as  equipment, 
buildings,  real  estate,  or  other  tangible  assets 
of  the  firm:  or 

(v)  Holding  50  percent  or  more  of  the 
indebtedness  of  a  firm. 

(2)  Government  as  used  in  this  provision, 
includes  any  agent  or  instrumentality  of  that 
government. 

(b)  Disclosure.  The  Offeror  shall  disclose 
any  significant  interest  the  government  of 
each  of  the  following  countries  has  in  the 
Offeror  or  a  subsidiary  of  the  Offeror.  If  the 
Offeror  is  a  subsidiary,  it  shall  also  disclose 
any  significant  interest  each  government  has 
in  any  firm  that  owns  or  controls  the 
subsidiai^.  If  none,  leave  blank. 


Courtty 

S)gnifi< 

(1)  Cuba 

(2)  Iran , 

(3)  Iraq i. 

(4)  Libya 

(5)  Nortti  KorW. 

(6)  Syria i, 

(End  of  provision) 

252.2 1 0-7000    Brand  name  or  ( 

As  prescribed  in  210.011-71 
following  provision: 

Brand  Name  or  Equal  (Dec.  1991] 

(a)  If  items  in  this  solicitation  < 
as  "brand  name  or  equal,"  the  te 
intended  to  be  descriptive  not  re 
"brand  name  or  equal"  descriptii 
portray  the  characteristics  and  U 
quality  that  will  satisfy  the  Gove 
needs.  The  salient  physical,  func 
other  characteristics  which  "equi 
must  meet  are  specified  in  the  so 

(b)  To  be  considered  for  awart 
"equal"  products,  including  prod 
than  the  "brand  name"  item)  of  t 
name  manufacturer,  must — 

(1)  Meet  the  salient  physical,  fi 
and  other  characteristics  specific 
solicitation: 

(2)  Cleariy  identify  the  item  by 
(i)  Brand  name,  if  any;  and 

(ii)  Make  or  model  number 

(3)  Include  descriptive  literatui 
cuts,  illustrations,  drawings,  or  a 
reference  to  previously  furnished 
data  or  information  available  to  i 
Contracting  Officer;  and 

(4)  Clearly  describe  any  modifi 
Offeror  plans  to  make  in  a  produ 
conform  to  the  solicitation  requir 
Mark  any  descriptive  material  to 
show  the  modifications. 

(c)  The  Contracting  Officer  wil 
"equal"  products  on  the  basis  of 
furnished  by  the  Offeror  or  identi 
offer  and  reasonably  available  tc 
Contracting  Officer.  The  Contrac 
is  not  responsible  for  locating  or 
information  not  identified  in  the  i 
reasonably  available. 

(d)  Unless  the  Offeror  clearly  L 
the  offer  that  the  product  being  o 
"equal"  product,  the  Contracting 
consider  the  offer  as  offering  a  bi 
product  referenced  in  the  solicits 
(End  of  provision) 

252.210-7001  Availability  of  sp 
and  standards  Not  listed  In  DOC 
item  descriptions  Not  listed  In  0 
5010.12-L,  and  plana,  drawings, 
pertinent  documents. 

As  prescribed  in  210-011(b] 
following  provision: 
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unless  the  Contractor  knows  that  the  item 
being  purchased  contains  no  precious  metals. 
(End  of  clause) 

252.209-7000    Acquisition  From 
sutKontractors  subject  to  on-site 
inspection  under  the  Intermediate-Range 
Nuclear  Forces  (INF)  Treaty. 

As  prescribed  in  209.103-70.  use  the 
following  clause: 

Acquisition  from  Subcontractors  Subject  to 
On-Site  Inspection  Under  the  Intermediate- 
Range  Nuclear  Forces  (INF)  Treaty  (Dec 
1991) 

(a)  The  Contractor  shall  not  deny 
consideration  for  a  subcontract  award  under 
this  contract  to  a  potential  subcontractor 
subject  to  on-site  inspection  under  the  INF 
Treaty,  or  a  similar  treaty,  solely  or  in  part 
because  of  the  actual  or  potential  presence  of 
Soviet  inspectors  at  the  subcontractor's 
facility,  unless  the  decision  is  approved  by 
the  Contracting  Officer. 

(b)  The  Contractor  shall  incorporate  this 
clause,  including  this  paragraph  (b),  in  all 
solicitations  and  contracts  over  the  dollar 
limitation  in  section  13.000  of  the  Federal 
Acquisition  Regulation,  except  those  for 
commercial  or  commercial-type  products. 
(End  of  clause] 

252.209-7001     Disclosure  of  ownership  or 
control  by  a  foreign  governnr>ent  that 
supports  terrorisnt. 

As  prescribed  in  209.104-70,  use  the 
following  provision: 

Disclosure  of  Ownership  or  Control  by  a 
Foreign  Government  that  Supports  Terrorism 
(Dec.  1991) 

(a)  Definitions. 

(1)  Significant  interest,  as  used  in  this 
provision,  means — 

(i)  Ownership  of  or  beneficial  interest  in 
five  percent  or  more  of  the  firm's  or 
subsidiary's  securities.  Beneficial  interest 
includes  holding  five  percent  or  more  of  any 
class  of  the  firm's  securities  in  "nominee 
shares,"  "street  names."  or  some  other 
method  of  holding  securities  that  does  not 
disclose  the  beneficial  owner; 

(ii)  Holding  a  management  position  in  the 
firm,  such  as  a  director  or  officer 

(iii)  Ability  to  control  or  influence  the 
election,  appointment,  or  tenure  of  directors 
or  officers  in  the  firm; 

(iv)  Ownership  of  ten  percent  or  more  of 
the  assets  of  a  firm  such  as  equipment, 
buildings,  real  estate,  or  other  tangible  assets 
of  the  firm;  or 

(v)  Holding  50  percent  or  more  of  the 
indebtedness  of  a  firm. 

(2)  Government  as  used  in  this  provision, 
includes  any  agent  or  instrumentality  of  that 
government. 

(b)  Disclosure.  The  Offeror  shall  disclose 
any  significant  interest  the  government  of 
each  of  the  following  countries  has  in  the 
Offeror  or  a  subsidiary  of  the  Offeror.  If  the 
Offeror  is  a  subsidiary,  it  shall  also  disclose 
any  significant  interest  each  government  has 
in  any  firm  that  owns  or  controls  the 
subsidiary.  If  none,  leave  blank. 


Country 

Significant  interest 

(1)  Cuba ,.. 

(2)  Iran *. 

(3)  Iraq - 

(4)  bbya 

(5)  Nortti  Korea 

(6)  Syria „ 

(End  of  provision) 

252.210-7000    Brand  name  or  equal. 

As  prescribed  in  210.011-70(a).  use  the 
following  provision: 

Brand  Name  or  Equal  (Dec.  1991) 

(a)  If  items  in  this  solicitation  are  identified 
as  "brand  name  or  equal."  the  term  is 
intended  to  be  descriptive  not  restrictive.  The 
"brand  name  or  equal"  description  is  used  to 
portray  the  characteristics  and  level  of 
quality  that  will  satisfy  the  Government's 
needs.  The  salient  physical,  functional,  and 
other  characteristics  which  "equal"  products 
must  meet  are  specified  in  the  solicitation. 

(b)  To  be  considered  for  award,  offers  of 
"equal"  products,  including  products  (other 
than  the  "brand  name"  item)  of  the  brand 
name  manufacturer,  must — 

(1)  Meet  the  salient  physical,  functional, 
and  other  characteristics  specified  in  this 
solicitation: 

(2)  Cleariy  identify  the  item  by— 
(i)  Brand  name,  if  any;  and 

(ii)  Make  or  model  number; 

(3)  Include  descriptive  literature  such  as 
cuts,  illustrations,  drawings,  or  a  clear 
reference  to  previously  furnished  descriptive 
data  or  information  available  to  the 
Contracting  Officer  and 

(4)  Clearly  describe  any  modifications  the 
Offeror  plans  to  make  in  a  product  to  make  it 
conform  to  the  solicitation  requirements. 
Mark  any  descriptive  material  to  clearly 
show  the  modifications. 

(c)  The  Contracting  Officer  will  evaluate 
"equal"  products  on  the  basis  of  information 
furnished  by  the  Offeror  or  identified  in  the 
offer  and  reasonably  available  to  the 
Contracting  Officer.  The  Contracting  Officer 
is  not  responsible  for  locating  or  securing  any 
information  not  identified  in  the  offer  and 
reasonably  available. 

(d)  Unless  the  Offeror  clearly  indicates  in 
the  offer  that  the  product  being  offered  is  an 
"equal"  product,  the  Contracting  Officer  will 
consider  the  offer  as  offering  a  brand  name 
product  referenced  in  the  solicitation. 

(End  of  provision) 

252.210-7001    Availability  of  specifications 
and  standards  Not  listed  in  DODISS,  daU 
Item  descriptions  Not  listed  In  DoD 
5010.12-1,  and  plans,  drawings,  and  ottwr 
pertinent  documents. 

As  prescribed  in  210-011(b),  use  the 
following  provision: 


Availabiiitv  of  Spedfications  and  Standards 
Not  Listed  in  DODISS.  Data  Item  Descriptions 
Not  Listed  in  DOD  5010.12-L.  and  Plans. 
Drawings,  and  Other  Pertinent  Documents 
(Dec.  1991) 

Offerors  may  obtain  the  specifications, 
standards,  plans,  drawings,  data  item 
descriptions,  and  other  pertinent  documents 
cited  in  this  solicitation  by  submitting  a 
request  to: 

(Activity) 

(Complete  Address)    


Include  the  number  of  the  solicitation  and 
the  title  and  number  of  the  specification, 
standard,  plan,  drawing,  or  other  pertinent 
document. 

(End  of  provision) 

252.210-7002    Availability  for  examination 
of  specifications,  standards,  plans, 
drawings,  data  item  descriptions,  and  other 
pertinent  documents. 

As  prescribed  in  210.011(b),  use  the 
following  provision: 

Availability  for  Examination  of 
Specifications.  Standards.  Plans.  Drawings, 
Data  Item  Descriptions,  and  Other  Pertinent 
Documents  (Dec.  1991) 

The  specifications,  standards,  plans, 
drawings,  data  item  descriptions,  and  other 
pertinent  documents  cited  in  this  solicitation 
are  not  available  for  distribution  but  may  be 
examined  at  the  following  location: 

(Insert  complete  address) 
(End  of  provision) 

252.210-7003    Acquisition  streamlining. 

As  prescribed  in  210.011-70(b).  use  the 
following  clause. 

Acquisition  Streamlining  (Dec.  1991) 

(a)  The  Government's  acquisition 
streamlining  objectives  are  to— 

(1)  Acquire  systems  that  meet  stated 
performance  requirements; 

(2)  Avoid  over-specification:  and 

(3)  Ensure  that  cost  effective  requirements 
are  included  in  future  acquisitions. 

(b)  The  Contractor  shall— 

(1)  Prepare  and  submit  acquisition 
streamlining  recommendations  in  accordance 
with  the  statement  of  work  of  this  contract; 
and 

(2)  Format  and  submit  the 
recommendations  as  prescribed  by  data 
requirements  on  the  contract  data 
requirements  list  of  this  contract. 

(c)  The  Government  has  the  right  to  accept, 
modify,  or  reject  the  Contractor's 
recommendations. 

(d)  The  Contractor  shall  insert  this  clausCv 
including  this  paragraph  (d).  in  all 
subcontracts  over  $1  million,  awarded  in  the 
performance  of  this  contract. 

(End  of  clause) 

252.210-7004    Attemate  preservation, 
packaging,  and  paclclng. 

As  prescribed  in  210.011-70(c).  use  the 
following  provision: 


Alternate  Preservation,  Packaging,  and 
Packing  (Dec.  1991) 

(a)  The  Offeror  may  submit  two  unit  prices 
for  each  item — one  based  on  use  of  the 
military  preservation,  packaging,  or  packing 
requirements  of  the  solicitation;  and  an 
alternate  based  on  use  of  commercial  or 
industrial  preservation,  packaging,  or  packing 
of  equal  or  better  protection  than  the  military. 

(b)  If  the  Offeror  sutimits  two  unit  prices, 
the  following  information,  as  a  minimum, 
shall  be  submitted  with  the  offer  to  allow 
evaluation  of  the  alternate — 

(1)  The  per  unit/item  cost  of  commercial  or 
industrial  preservation,  packaging,  and 
packing; 

(2)  The  per  unit/item  cost  of  military 
preservation,  packaging,  and  packing: 

(3)  The  description  of  commercial  or 
industrial  preservation,  packaging,  and 
packing  procedures,  including  material 
specifications,  when  applicable,  to  include — 

(i)  Method  of  preservation; 

(ii)  Quantity  per  unit  package; 

(iii)  Cleaning/drying  treatment; 

(iv)  Preservation  treatment; 

(v)  Wrapping  materials; 

(vi)  Cushioning/dunnage  material; 

(vii)  Thickness  of  cushioning: 

(viii)  Unit  container 

(ix)  Unit  package  gross  weight  and 
dimensions; 

(x)  Packing;  and 

(xi)  Packing  gross  weight  and  dimensions; 
and 

(4)  Item  characteristics,  to  include — 
(i)  Material  and  finish; 

(ii)  Net  weight; 

(iii)  Net  dimensions;  and 

(iv)  Fragility. 

(c)  If  the  Contracting  Officer  does  not 
evaluate  or  accept  the  Offeror's  proposed 
alternate  commercial  or  industrial 
preservation,  packaging,  or  packing,  the 
Offeror  agrees  to  preserve,  package,  or  pack 
in  accordance  with  the  specified  military 
requirements. 

(End  of  provision] 

252.210-7005    Bill  of  nurterlals. 

As  prescribed  in  210.011-70(d).  use  the 
following  clause: 

Bill  of  Materials  (Dec  1991) 

(a)  The  Contractor  shall  furnish  a  Bill  of 
Materials  for  the  supplies  designated  in  the 
schedule  of  this  contract — 

(1)  In  the  required  number  of  copies: 

(2)  On  DO  Forms  346.  Raw  (Basic 
Processed]  and  Semi-Fabricated  Stock  Form, 
and  347,  Bill  of  Materials  for  Subcontracted 
Parts.  Purchased  Parts.  Government 
Furnished  Property,  if  applicable;  and 

(3)  In  accordance  with  the  instructions  in 
the  schedule. 

(b)  The  Contractor  shall  furnish  revised 
pages  of  the  Bill  of  Materials — 

(1)  At  intervals  designated  in  the  schedule; 
and 

(2)  Incorporating  the  effect  of  any  changes 
under  the  "Changes"  clause. 

(c)  The  Contractor  shall  furnish  a  final 
revision  of  the  Bill  of  Materials,  or  statement 
that  no  revision  is  necessary,  at  contract 
completion. 
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(d)  The  Bill  of  Materials  and  all  revisions 
or  statements  are  subject  to  inspection  and 
acceptance  by  the  Government. 
(End  of  clause] 

252.2 1 1-7000    Termination— commercial 
items. 

As  prescribed  at  211.7005(a),  insert  the 
following  clause: 

TeTminatioii — Commercial  Items  (May  1991) 

(a)  The  Government  may  terminate  all  or 
any  part  of  this  contract,  at  any  time  and  for 
any  reason,  by  giving  written  or  electronic 
notice  to  contractor.  The  termination  notice 
shall  specify  whether  termination  is  for  the 
convenience  of  the  Government  or  default  by 
the  contractor  and  shall  specify  the  effective 
date  and  time  for  such  termination. 
Immediately  upon  receipt  of  the  termination 
notice,  the  contractor  shall  fake  all 
reasonable  actions  to  minimize  the  costs  of 
the  termination,  including  notifying  its 
subcontractors  and  suppliers  to  take  all 
reasonable  actions.  Upon  termination,  the 
contractor  shall  stop  all  work  on  the 
terminated  portion  of  the  contract  and  shall 
immediately  cause  its  suppliers  or 
subcontractors  to  cease  such  work. 

(b)  Termination  for  Convenience  of  the 
Government.  If  this  contract  is  terminated  for 
the  convenience  of  the  Government: 

(1)  The  contractor  shall  submit  its  final 
termination  settlement  proposal  within  90 
days  following  receipt  of  the  termination 
notice,  unless  extended  in  writing  by  the 
contracting  officer  upon  written  request  of 
the  contractor  within  such  90  day  period.' 

(2)  The  contracting  officer  shall  have  the 
unilateral  right  to  determine  the  amount 
payable,  if  any,  under  this  clause  if  the 
contractor  fails  to  submit  a  timely 
termination  settlement  proposal  or  make  a 
timely  written  request  for  extension  of  the 
time  to  submit  the  proposal  as  required  by 
paragraph  (b)(1)  of  this  clause.  The  contractor 
shall  have  no  right  of  appeal  regarding  the 
contracting  officer's  unilateral  determination 
if  the  contractor  has  failed  to  submit  a  timely 
termination  settlement  proposal  and  has 
failed  to  make  a  timely  request  for  an 
extension  of  the  time  for  proposal 
submission. 

(3)  Notwithstanding  any  other  provision  of 
this  contract,  the  Government  shall  have  the 
right  to  audit  and  examine  all  books,  records, 
facilities,  work,  material,  inventories  and 
other  items  relating  to  the  termination 
proposal. 

(4)  The  Government  shall  pay: 

(i)  The  reasonable,  allowable  and  allocable 
costs,  determined  in  accordance  with  FAR 
part  31,' incurred  by  the  contractor,  its 
subcontractors  and  suppliers  prior  to  the  date 
of  termination  for  completed  work  that  has 
not  previously  been  paid  for  for  work  in 
process  and  materials  directly  related  to  the 
terminated  portion  of  the  contract,  excluding 
the  cost  of  any  work  in  process  or  materials 
that  can  be  used  by,  canceled  or  sold  without 
cost  to  the  contractor,  its  subcontractors,  or 
suppliers:  for  orderly  phase  out  of 
performance  if  requested  by  the  Government; 
and,  for  preparation  and  settlement  of  the 
contractor's,  its  subcontractor's  and 
supplier's  termination  claims;  and. 


(ii)  A  reasonable  profit  on  the  terminated 
portion  of  the  work. 

(5)  In  no  event  shall  the  sum  of  the 
termination  amounts  payable  and  any 
amounts  paid  for  items  delivered  under  the 
contract  exceed  the  total  contract  price. 

(6)  The  contracting  officer  shall  deduct  the 
amount  of  any  claim  which  the  Government 
has  against  the  contractor  under  this  contract 
from  any  amount  due  the  contractor  under 
this  clause. 

(7)  The  Government  will  make  no  payment 
for 

(i)  Any  undehvered  items  which  are  in  the 
contractor's,  a  subcontractor's  or  a  supplier's 
standard  stock  or  which  are  readily 
marketable: 

(ii)  Finished  goods,  work  in  process  or  raw 
materials  fabricated  or  procured  by  the 
contractor  in  excess  of  the  amounts 
reasonably  required  for  this  contract: 

(iii)  Except  as  provided  in  paragraph  (b)(4) 
of  this  clause,  any  costs  which  would  not 
have  been  charged  had  the  contract  not  been 
terminated:  or 

(iv)  Claims  by  the  contractor,  its 
subcontractors  or  suppliers  for  any  loss  of 
anticipated  profit,  unabsorbed  overhead, 
facilities  rearrangement  costs  or  rental, 
incident  to  the  termination  action. 

(v)  An  amount  which  exceeds  the  product 
of  the  unit  price  of  the  terminated  units 
multiplied  by  the  number  of  units  in  process 
under  this  contract  at  the  time  of  termination. 

(8)  Except  for  a  tmilateral  determination 
under  paragraph  (b)(2)  of  this  clause,  if  the 
contracting  officer  and  the  contractor  fail  to 
agree  on  the  whole  amount  to  be  paid 
because  of  the  termination  of  work,  the 
contracting  officer  shall  make  a  final  decision 
regarding  the  amount  payable  under 
paragraphs  (b)  (4)  through  (6)  of  this  clause 
and  shall  pay  the  contractor  such  amount. 
Notwithstanding  the  contractor's  acceptance 
of  such  payment,  the  contractor  shall  have 
the  right  to  appeal  the  contracting  officer's 
final  decision  under  the  Disputes  clause  of 
this  contract,  unless  the  contractor  has  no 
right  of  appeal  as  provided  in  paragraph 
(b)(2)  of  this  clause. 

(9)  The  contractor  shall  protect,  preserve 
and  store,  as  necessary,  all  completed  items, 
work  in  process  and  materials  paid  for  by  the 
Government  as  part  of  a  termination  for 
convenience  settlement  under  this  clause, 
including  settlement  amounts  unilaterally 
determined  by  the  contracting  officer, 
pending  disposition  instructions  from  the 
contracting  officer.  The  parties  shall 
negotiate  an  amount  for  the  costs,  if  any,  for 
such  protection,  preservation  and  storage. 
Failure  to  agree  on  an  amount  shall  be  a 
dispute  under  the  disputes  clause  of  this 
contract. 

(c)  Termination  for  Default.  (1)  Except  as 
provided  in  paragraph  (c)(2)  of  this  clause, 
the  Government  may  terminate  this  contract 
or  any  part  thereof,  for  default  if  the 
contractor: 

(i)  Repudiates  or  breaches  any  of  the  terms 
of  this  contract,  including  the  contractor's 
warranties: 

(ii)  Fails  to  deliver  items  at  the  times  and 
places  required  by  the  contract: 

(iii)  Fails  to  deliver  items  which  conform  to 
contractual  requirements; 


(iv)  Fails  to  make  progress  so  as  to 
endanger  timely  delivery  of  items  or  proper 
completion  of  the  contract:  or, 

(v)  Fails  to  provide  the  Government 
reasonable  assurances  of  future  performance. 

(2)(i)  Neither  party  shall  be  liable  for 
default  caused  by  any  occurrence  beyond  the 
reasonable  control  of  the  party  and  without 
its  fault  or  negligence  such  as,  acts  of  God  or 
the  public  enemy,  acts  of  the  Government  in 
either  its  sovereign  or  contractual  capacity, 
fires,  floods,  epidemics,  quarantine 
restrictions,  strikes,  unusually  severe 
weather,  and  delays  of  common  carriers. 

(ii)  If  the  failure  to  perform  is  caused  by  the 
default  of  a  subcontractor  or  supplier  at  any 
tier,  and  if  the  cause  of  the  default  is  beyond 
the  control  of  both  the  contractor  and  the 
subcontractor/supplier,  and  without  the  fault 
or  negligence  of  the  contractor  and  its 
subcontractors  and  suppliers,  the  contractor 
shall  not  be  liable  for  any  excess  costs  for 
failure  to  perform,  unless  the  items  were 
obtainable  from  other  sources  in  sufficient 
time  for  the  contractor  to  meet  the  required 
delivery  schedule. 

(3)  The  Government  shall  provide  the 
contractor  written  or  electronic  notice  of  its 
intent  to  terminate  the  contract  for  default 
and  the  specific  reason  therefor.  If  the 
contractor  does  not  cure  the  failure  within  10 
days  following  receipt  of  the  notice,  or  such 
longer  period  as  may  be  authorized  in  writing 
by  the  contracting  officer,  the  Government 
may  terminate  the  contract  in  whole  or  in 
part.  The  termination  shall  he  by  written 
notice  and  shall  specify  the  effective  date 
and  time  of  the  termination.  The  contractor 
shall  continue  the  work  not  terminated.  The 
Government  shall  have  no  liability  to  the 
contractor  incident  to  such  termination.  The 
contractor  shall  be  liable  to  the  Government 
for  any  and  all  damages  including  any  costs 
to  procure  items  similar  to  those  terminated 
which  are  in  excess  of  the  costs  for  the 
terminated  portion  of  the  contract. 

(4)  If,  after  termination,  it  is  determined 
that  the  contractor  was  not  in  default,  or  that 
the  default  was  excusable  as  provided  in 
paragraph  (c)(2)  of  this  clause,  the  rights  and 
obligations  of  the  parties  shall  be  the  same  as 
if  the  termination  had  been  issued  for  the 
convenience  of  the  Government. 

(5)  The  Government  shall  pay  for  any  items 
delivered  by  the  contractor  and  accepted  by 
the  Government  for  which  payment  has  not 
been  made. 

(d)  The  rights  and  remedies  of  the 
Government  provided  in  this  clause  are  in 
addition  to  any  other  rights  and  remedies 
provided  by  law  or  under  this  contract. 
(End  of  Clause) 

252.2 1 1  -700 1    Invoice  and  payment- 
commercial  items. 

As  prescribed  at  211.7005(a),  insert  the 
following  clause: 

Invoice  and  Pronpt  PaymenI — Commercial 
Items  (May  1901) 

(a)  Payments.  (1)  Payment  shall  be  made 
only  for  items  accepted  by  the  Government 
that  have  been  deUvered  to  the  delivery 
lestinations  set  forth  in  this  contract. 
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(2)  The  Government  shall  pa) 
and  delivered  items  no  later  tht 
day  following  receipt  of  a  propc 
such  items. 

(3)  The  contracting  officer,  at 
discretion  and  notwithstanding 
provision  of  this  contract,  may  i 
payment  owed  to  the  contractoi 
items  delivered  under  this  contj 
contracting  officer  determines  t 
accepted  items,  for  which  payn 
made,  did  not  conform  to  the  re 
the  contract  or  were  not  in  the  i 
quantities  stated  on  any  prior  ii 
amount  of  the  contracting  offici 
adjustment  shall  not  exceed  an 
necessary  to  assure  that  the  tot 
to  the  contractor  under  the  coni 
exceed  the  amounts  payable  fo 
items.  If  the  payment  in  questio 
payment  under  the  contract,  thi 
agrees  to  promptly  refund  the  a 
necessary  to  correct  the  discrep 
the  total  amount  payable  for  co 
items  and  the  amount  actually  | 
Government. 

(b)  Interett  penalty  for  late  C 
payments.  (1)  An  interest  penal 
to  the  contractor  if  the  Governr 
make  payment  on  or  before  the 
following  receipt  of  a  proper  in' 
shall  accrue  on  a  daily  basis  be 
31st  day  following  receipt  of  a  ] 
and  ending  on  the  date  paymen 
date  payment  is  made  shall  be 
appearing  on  the  payment  chec 
an  electronic  funds  transfer  is  r 
amount  of  interest  shall  be  com 
the  rate  of  interest  established 
Secretary  of  the  Treasury  (publ 
Federal  Reyeter  semiannually) 
payments  under  section  12  of  tl 
Disputes  Act  of  1978  (41  U.S.C. 
effect  on  the  day  the  penalty  b« 

(2)  The  interest  penalty  shall 
only  to  the  portion  of  the  invoic 
approved  for  payment  by  the  C 
and  shall  be  compounded  in  30 
increments.  Interest  accrued  ar 
during  any  30  day  period  to  wfa 
interest  penalty  applies  (the  31i 
60th,  eist  through  90th,  etc.  day 
following  receipt  of  a  proper  in 
added  to  the  amount  approved 
and  the  adjusted  amount  shall  • 
until  payment  is  made  by  the  C 

(3)  The  following  periods  of  t 
be  included  in  the  determinatio 
interest  penalty: 

(i)  The  period  taken  to  notify 
of  defects  in  invoices  submiltec 
Government,  but  this  may  not  < 

(ii)  The  period  between  the  d 
and  resubmissioD  of  the  correc 
the  contractor. 

(iii)  Interest  penalties  will  no 
accrue  after  the  filing  of  a  claio 
penalties  under  the  clause  at  F. 
Disputes,  or  for  more  than  1  ye. 
penalties  of  less  than  $1.00  nee 

(iv)  Interest  penalties  are  not 
payment  delays  due  to  disagree 
the  Government  and  contractoi 
payment  amount  or  other  issue 
contract  compliance,  or  on  amc 
temporarily  withheld  or  retainc 
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profit  on  the  terminated 

all  the  sum  of  the 
8  payable  and  any 
!ms  delivered  under  the 
total  contract  price. 
ig  ofncer  shall  deduct  the 
n  which  the  Government 
tractor  under  this  contract 
le  the  contractor  under 

(nl  will  make  no  payment 

;d  items  which  are  in  the 
ontractor's  or  a  supplier's 
hich  are  readily 

s.  work  in  process  or  raw 
I  or  procured  by  the 
I  of  the  amounts 
1  for  this  contract; 
vided  in  paragraph  (b)(4) 
osts  which  would  not 
lad  the  contract  not  been 

contractor,  its 
ippliers  for  any  loss  of 
nabsorbed  overhead, 
lent  costs  or  rental, 
ioation  action, 
lich  exceeds  the  product 
he  terminated  units 
mber  of  units  in  process 
it  the  time  of  termination, 
lilateral  determination 
(2)  of  this  clause,  if  the 
nd  the  contractor  fail  to 
imount  to  be  paid 
nation  of  work,  the 
hall  make  a  final  decision 
It  payable  under 
trough  (6)  of  this  clause 
ntractor  such  amount. 
I  contractor's  acceptance 
;  contractor  shall  have 
le  contracting  ofticer's 
the  Disputes  clause  of 
the  contractor  has  no 
ovided  in  paragraph 

shall  protect,  preserve 
ary.  all  completed  items, 
materials  paid  for  by  the 
of  a  termination  for 
ent  under  this  clause, 
amounts  unilaterally 
^ntracting  officer, 
instructions  from  the 
'he  parties  shall 
for  the  costs,  if  any,  for 
lervation  and  storage, 
n  amount  shall  be  a 
iputes  clause  of  this 

r  Default.  (1)  Except  as 
>h  (cl(2)  of  this  clause. 
I  terminate  this  contract 
or  default  if  the 

reaches  any  of  the  terms 
iding  the  contractor's 

items  at  the  times  and 
le  contract; 

r  items  which  conform  to 
lents; 


(iv)  Fails  to  make  progress  so  as  to 
endanger  timely  delivery  of  items  or  proper 
completion  of  the  contract;  or. 

(v)  Fails  to  provide  the  Government 
reasonable  assurances  of  future  performance. 

(2)(i)  Neither  party  shall  be  liable  for 
default  caused  by  any  occurrence  beyond  the 
reasonable  control  of  the  party  and  without 
its  fault  or  negligence  such  as,  acts  of  God  or 
the  public  enemy,  acts  of  the  Government  in 
either  its  sovereign  or  contractual  capacity, 
fires,  floods,  epidemics,  quarantine 
restrictions,  strikes,  unusually  severe 
weather,  and  delays  of  common  carriers. 

(ii)  If  the  failure  to  perform  is  caused  by  the 
default  of  a  subcontractor  or  supplier  at  any 
tier,  and  if  the  cause  of  the  default  is  beyond 
the  control  of  both  the  contractor  and  the 
subcontractor/supplier,  and  without  the  fault 
or  negligence  of  the  contractor  and  its 
subcontractors  and  suppliers,  the  contractor 
shall  not  be  liable  for  any  excess  costs  for 
failure  to  perform,  unless  the  items  were 
obtainable  from  other  sources  in  sufficient 
time  for  the  contractor  to  meet  the  required 
delivery  schedule. 

(3)  The  Government  shall  provide  the 
contractor  written  or  electronic  notice  of  its 
intent  to  terminate  the  contract  for  default 
and  the  specific  reason  therefor.  If  the 
contractor  does  not  cure  the  failure  within  10 
days  following  receipt  of  the  notice,  or  such 
longer  period  as  may  be  authorized  in  writing 
by  the  contracting  officer,  the  Government 
may  terminate  the  contract  in  whole  or  in 
part.  The  termination  shall  be  by  written 
notice  and  shall  specify  the  effective  date 
and  time  of  the  termination.  The  contractor 
shall  continue  the  work  not  terminated.  The 
Government  shall  have  no  liability  to  the 
contractor  incident  to  such  termination.  The 
contractor  shall  be  liable  to  the  Government 
for  any  and  all  damages  including  any  costs 
to  procure  items  similar  to  those  terminated 
which  are  in  excess  of  the  costs  for  the 
terminated  portion  of  the  contract. 

(4)  If,  after  termination,  it  is  determined 
that  the  contractor  was  not  in  default,  or  thai 
the  default  was  excusable  as  provided  in 
paragraph  (c)(2)  of  this  clause,  the  rights  and 
obligations  of  the  parties  shall  be  the  same  as 
if  the  termination  had  been  issued  for  the 
convenience  of  the  Government. 

(5)  The  Government  shall  pay  for  any  items 
delivered  by  the  contractor  and  accepted  by 
the  Government  for  which  payment  has  not 
been  made. 

(d)  The  rights  and  remedies  of  the 
Government  provided  in  this  clause  are  in 
addition  to  any  other  rights  and  remedies 
provided  by  law  or  under  this  contract. 
(End  of  Clause) 

252.2 1 1  -700 1    Irtvoice  and  payment- 
commercial  items. 

As  prescribed  at  211.7005(a),  insert  the 
following  clause: 

Invoice  and  Pronpt  Paymenl — Commercial 
Items  (May  1901) 

(a)  Payments.  (1)  Payment  shall  be  made 
only  for  items  accepted  by  the  Government 
that  have  been  deUvered  to  the  delivery 
lestinations  set  forth  in  this  contract. 


(2)  The  Covertunent  shall  pay  for  accepted 
and  delivered  items  no  later  than  the  30th 
day  following  receipt  of  a  proper  invoice  for 
such  items. 

(3)  The  contracting  ofTicer,  at  his  or  her 
discretion  and  notwithstanding  any  other 
provision  of  this  contract,  may  adjust  any 
payment  owed  to  the  contractor  for  accepted 
items  delivered  under  this  contract  if  the 
contracting  officer  determines  that  previously 
accepted  items,  for  which  p&yment  had  been 
made,  did  not  conform  to  the  requirements  of 
the  contract  or  were  not  in  the  quantity  or 
quantities  stated  on  any  prior  invoice.  The 
amount  of  the  contracting  officer's 
adjustment  shall  not  exceed  an  amount 
necessary  to  assure  that  the  total  payments 
to  the  contractor  under  the  contract  do  not 
exceed  the  amounts  payable  for  conforming 
items.  If  the  payment  in  question  is  the  final 
payment  under  the  contract,  the  contractor 
agrees  to  promptly  refund  the  amount 
necessary  to  correct  the  discrepancy  between 
the  total  amount  payable  for  conforming 
items  and  the  amount  actually  paid  by  the 
Government, 

(b)  Interest  penalty  for  late  Government 
payments.  (1)  An  interest  penalty  will  be  paid 
to  the  contractor  if  the  Government  does  not 
make  payment  on  or  before  the  30th  day 
following  receipt  of  a  proper  invoice.  Interest 
shall  accrue  on  a  daily  basis  beginning  the 
31st  day  following  receipt  of  a  proper  invoice 
and  ending  on  the  date  payment  is  made.  The 
date  payment  is  made  shall  be  the  date 
appearing  on  the  payment  check  or  the  date 
an  electronic  funds  transfer  is  made.  The 
amount  of  interest  shall  be  computed  using 
the  rate  of  interest  established  by  the 
Secretary  of  the  Treasury  (published  in  the 
Federal  Regieler  semiannually)  for  interest 
payments  under  section  12  of  the  Contract 
Disputes  Act  of  1978  (41  U.S.C.  611),  that  is  in 
effect  on  the  day  the  penalty  begins. 

(2)  The  interest  penalty  shall  be  applied 
only  to  the  portion  of  the  invoice  amount 
approved  for  payment  by  the  Government 
and  shall  be  compounded  in  30  day 
increments,  interest  accrued  and  not  paid 
during  any  30  day  period  to  which  the 
interest  penalty  applies  (the  31st  through 
00th,  eist  through  90th.  etc.  day  periods 
following  receipt  of  a  proper  invoice)  shall  be 
added  to  the  amount  approved  for  payment 
and  the  adjusted  amount  shall  earn  interest 
until  payment  is  made  by  the  Government. 

(3)  The  following  periods  of  time  will  not 
be  included  in  the  determination  of  an 
interest  penalty: 

(i)  The  period  taken  to  notify  the  contractor 
of  defects  in  invoices  submitted  to  the 
Government,  but  this  may  not  exceed  7  days. 

(ii)  The  period  between  the  defects  notice 
and  resubmissioD  of  the  corrected  invoice  by 
the  contractor. 

(iii)  Interest  penalties  will  not  continue  to 
accrue  after  the  filing  of  a  claim  for  such 
penalties  under  the  clause  at  FAR  52.233-1. 
Disputes,  or  for  more  than  1  year.  Interest 
penalties  of  less  than  SlOO  need  not  be  paid. 

(iv)  Interest  penalties  are  not  required  on 
payment  delays  due  to  disagreement  between 
the  Government  and  contractor  over  the 
payment  amount  or  other  issues  involving 
contract  compliance,  or  on  amounts 
temporarily  withheld  or  retained  in 


accordance  with  the  terms  of  the  contract 
Claims  involving  disputes,  and  any  interest 
that  may  be  payable  will  be  resolved  in 
accordance  with  the  clause  at  FAR  52.233-1. 
Disputes. 

(4)  An  interest  penalty  shall  also  be  paid 
automatically  by  the  designated  payment 
office,  without  request  from  the  contractor,  if 
a  discount  for  prompt  payment  is  taken 
improperiy.  The  interest  penalty  will  be 
calculated  on  the  amount  of  discount  taken 
for  the  period  beginning  with  the  first  day 
after  the  end  of  the  discount  period  through 
the  date  when  the  contractor  is  paid. 

(5)  A  penalty  amount,  calculated  in 
accordance  with  regulations  issued  by  the 
Office  of  Management  and  Budget,  shall  be 
paid  in  addition  to  the  interest  penalty 
amount  if  the  contractor — 

(i)  Is  owed  an  interest  penalty; 

(ii)  Is  not  paid  the  interest  penalty  within 
10  days  after  the  date  the  invoice  amount  is 
paid:  and 

(iii)  Makes  a  written  demand,  not  later  than 
40  days  after  the  date  the  invoice  amount  is 
paid,  that  the  agency  pay  such  a  penalty. 

(6)  For  the  sole  purpose  of  determining  the 
date  upon  which  entitlement  to  an  interest 
penalty  payment  for  late  payment  by  the 
Government  begins,  the  date  of  receipt  of  a 
proper  invoice  shall  be: 

(i)  If  the  designated  billing  office  fails  to 
notify  the  contractor  of  a  defective  invoice 
within  the  period  prescribed  in  subparagraph 
(c)(4)  of  this  clause,  the  date  of  the  corrected 
invoice  shall  be  adjusted  by  subtracting  from 
the  date  of  the  corrected  invoice  the  number 
of  days  taken  to  provide  such  notification 
which  are  in  excess  of  the  number  of  days 
prescribed  in  subparagraph  (c)(4);  (i.e.,  7  day 
notification  period,  10  days  taken  to  notify 
the  contractor,  corrected  invoice  date  of  July 
1,  the  date  of  submission  of  a  proper  invoice 
shall  be  )une  28). 

(ii)  If  the  Government  fails  to  accept  or 
reject  items  within  a  7  day  period  following 
tender  for  acceptance,  the  Government  shall 
be  considered  to  have  received  a  proper 
invoice  from  the  contractor  on  the  7th  day 
following  the  date  items  were  tendered  for 
acceptance:  provided  that  such  items  were 
properly  tendered  in  accordance  with  the 
terms  of  the  contract  clause  entitled. 
Inspection  and  Acceptance — Commercial 
Items.  This  constructive  receipt  of  an  invoice 
shall  not  obligate  the  Government  to  accept 
the  items,  perform  contract  administration 
functions,  or  make  payment  for  the  items. 

(7)  Adjustments  will  be  made  by  the 
designated  payment  office  for  errors  in 
calculating  interest  penalties,  if  requested  by 
the  contractor. 

(c)  Invoices — (1)  Acceptance  and  delivery 
at  contractor's  facility.  The  contractor  may 
invoice  for  payment  upon  the  Government's 
execution  of  a  completed  DD  Form  250, 
Material  Inspection  and  Receiving  Report,  by 
an  authorized  Government  official  or  upon 
receipt  of  any  other  documentation 
authorized  in  the  contract  to  signify 
Government  acceptance  of  the  items. 

(2)  Acceptance  at  contractor's  facility, 
delivery  at  other  sites.  The  contractor  may 
submit  an  invoice  for  items  accepted  at  the 
contractor's  facility  that  are  required  to  be 
delivered  to  another  site  or  sites  specified  in 
the  contract: 


(i)  Upon  receipt  at  the  other  site  or  sites  if 
the  contractor  is  contractually  responsible  for 
physically  transporting  the  items  to  such 
sites:  or, 

(ii)  Upon  execution  of  the  DD  Form  250  or 
other  documentation  signifying  acceptance  of 
the  items  at  the  contractor's  facility  by  an 
authorized  Government  official  if  the 
Government  is  responsible  for  physically 
transporting  the  items  to  such  sites. 

(3)  Delivery  to  sites  other  than  the 
contractor's  facility  for  acceptance.  The 
contractor  may  invoice  for  items  delivered  to 
a  site  or  sites  other  than  the  contractor's 
facility  for  acceptance  at  that  site  or  sites 
upon  execution  by  an  authorized  Government 
official  of  a  DD  Form  250.  or  such  other 
documentation  as  may  be  authorized  in  the 
contract,  signifying  that  the  delivered  items 
have  been  accepted  by  the  Government. 

(4)  The  contractor  shall  submit  an  original 
invoice  and  three  copies  to  the  address 
designated  in  the  contract  to  receive  invoices. 
A  proper  invoice  must  include: 

(i)  Name  and  address  of  the  contractor 

(u)  Invoice  date; 

(iii)  Contract  number,  contract  line  item 
number  and,  if  applicable,  the  order  num>>er; 

(iv)  Description,  quantity,  mvit  of  measure, 
unit  price  and  extended  price  of  the  items 
delivered; 

(v)  Shipping  number  and  date  of  shipment 
including  the  bill  of  lading  number  and 
weight  of  shipment  if  shipped  on  Government 
bill  of  lading: 

(vi)  Terms  of  any  prompt  payment  discount 
offered: 

(vii)  Name  and  address  of  official  to  whom 
payment  is  to  be  sent:  and. 

(viii)  Name,  title,  phone  number  of  person 
to  be  notified  in  event  of  defective  invoice,  if 
the  invoice  does  not  comply  with  these 
requirements,  the  contractor  will  be  notified 
of  the  defect  within  7  days  after  receipt  of  the 
invoice  at  the  designated  office. 

(d)  Discounts  for  Prompt  Payment.  (1) 
Discounts  for  prompt  payment  will  not  be 
considered  in  the  evaluation  of  offers. 
However,  any  offered  discount  will  form  a 
part  of  the  award  and  will  be  taken  if 
payment  is  made  within  the  discount  period 
indicated  in  the  offer  by  the  offeror.  As  an 
alternative  to  offering  a  prompt  payment 
discount  In  conjunction  with  the  offer, 
offerors  awarded  contracts  may  include 
prompt  payment  discounts  on  individual 
invoices. 

(2)  In  connection  with  any  discount  offered 
for  prompt  payment,  time  shall  be  computed 
from  the  date  of  the  invoice.  For  the  purpose 
of  computing  the  discount  earned,  payment 
shall  be  considered  to  have  been  made  on  the 
date  which  appears  on  the  payment  check  or 
the  date  on  which  an  electronic  funds 
transfer  was  made. 
(End  of  Clause) 

252.211-7002    Cttangcs — commercial 
Items. 

As  prescribed  at  211.7005(a),  insert  th(2 
following  clause: 

Changes — ComiiMrcial  Items  (May  IWl) 

(a)  Neither  oar*^  to  this  contract  may 
change  the  contract  specificationa,  without 


36468 


Federal  Register  /  Vol.  56,  No.  147  /  Wednesday,  July  31.  1991  /  Rules  and  Regulations 


the  written  consent  of  the  other.  The 
contractor  may  submit  a  proposal  for 
specification  changes  to  the  contracting 
officer,  or  the  Government  may  request  the 
contractor  to  submit  such  a  proposal  in  the 
format  specified  by  the  contracting  officer. 

(b)  Unilateral  Changes.  (1)  The  contracting 
officer  may  make  changes  at  any  time,  by 
wrttten  order,  within  the  general  scope  of  this 
contract  in  the  method  of  shipment, 
packaging  and  packing  or  place  of  delivery.  If 
any  such  change  causes  an  increase  or 
decrease  in  the  cost  of,  or  the  time  required 
for,  delivery  of  items  ordered  under  this 
rontract,  the  contracting  officer  shall  make 
an  equitable  adjustment  in  the  contract  price, 
the  delivery  schedule,  or  both,  and  shall 
modify  the  contract  accordingly. 

(2)  The  contractor  must  assert  its  right  to 
an  equitable  adjustment  within  30  days,  or 
such  other  longer  period  as  may  be  specified 
by  the  contracting  officer,  after  receipt  of  a 
written  change  order  under  paragraph  (b)(1) 
of  this  clause,  by  submitting  to  the 
contracting  officer  a  proposal  containing 
sufficient,  detailed  information  to  permit  the 
contracting  officer  to  negotiate  an  equitable 
adjustment  to  the  price  and  other  terms  of  the 
contract  affected  by  the  change  order, 
(c)  Bilateral  Changes.  Specification 
changes  may  be  made  only  within  the  general 
scope  of  this  contract  and  by  the  written 
agreement  of  the  parties.  The  contracting 
officer  and  the  contractor  shall  promptly 
negotiate  the  scope  and  equitable  adjustment 
if  any,  to  the  contract  price,  delivery  schedule 
or  both,  prior  to  commencement  of  work  on 
each  change.  If  the  Government's  interests 
demand  that  performance  begin  immediately 
and  negotiation  of  a  definitive  price  is  not 
possible  in  sufficient  time  to  meet  the 
Government's  requirement,  the  contractor 
agrees  to  promptly  negotiate  a  maximum 
price  for  the  change.  If  the  Government 
decides  to  proceed  with  a  nfaximum  priced 
change,  the  contractor  agrees: 

(i)  To  immediately  commence  work  on  the 
change  as  ordered; 

(ii)  To  submit  a  proposal  for  establishing 
the  definitive  price  for  the  change  no  later 
than  the  time  specified  by  the  contracting 
officer  and 

(iii)  That  the  definitive  price  for  the  change 
shall  not  exceed  the  agreed  upon  maximum 
price. 

(d)  If  any  change  under  this  contract  will 
result  in  a  price  adjustment  involving 
aggregate  increases  and/or  decreases  in 
costs,  plus  applicable  profits,  of  more  than 
$500,000,  the  contractor  shall  submit  cost  and 
pricing  data  in  support  of  its  proposal  and  to 
execute  the  certificate  of  current  cost  and 
pricing  data  at  FAR  15.804-4  prior  to 
execution  of  the  contract  modification 
establishing  the  definitive  price  adjustment, 
unless  the  price  is  exempt  from  the 
requirement  to  submit  certified  cost  or  pricing 
data  in  accordance  with  FAR  15.804-3. 

(e)  Nothing  in  this  clause  shall  excuse  the 
contractor  from  proceeding  with  the  contract 
as  changed. 

(End  of  Clause) 

2S2.2 11  -7003    Patent  and  Copyrlgtit 
Indemnification— Commardal  Items. 

As  prescribed  at  211.7005(a),  insert  the 
following  clause: 


Patent  and  Copyright  Indemnification — 
Commercial  Items  (May  1991) 

The  contractor  shall  indemnify  the 
Government,  against  all  claims  and 
proceedings  for  actual  or  alleged  direct  or 
contributory  infringement  of,  or  inducement 
to  infringe,  any  United  States  or  foreign 
patent,  trademark  or  copyright  arising  under 
this  contract,  and  the  contractor  shall  hold 
the  Government  harmless  from  any  resulting 
liabilities  and  losses,  provided  the  contractor 
is  reasonably  notified  of  such  claims  and 
proceedings.  The  contractor's  obligation  shall 
not  apply  to  any  infringement  arising  from 
the  use  or  sale  of  the  items  in  combination 
with  items  not  delivered  by  the  contractor  if 
such  infringement  would  not  have  occurred 
from  the  use  or  sale  of  such  items  solely  for 
the  purpose  for  which  they  were  designed  or 
sold  to  the  Government. 
(End  ofClause) 

252.2 1 1  -7004    Inspection  and 
Acceptance — Commercial  Items. 

As  prescribed  at  211.7005(a).  insert  the 
following  clause: 

Inspection  and  Acceptance — Commercial 
Items  (May  1991) 

(a)  Contractor  Inspection  and  Test 
Responsibilities.  (1)  The  contractor  shall 
maintain  testing,  inspection  and  quality 
assurance  systems  sufficient  to  assure  that 
the  items  to  be  furnished  under  this  contract 
shall  conform  with  all  contractual 
requirements.  To  the  extent  practicable,  the 
testing,  inspection  and  quality  assurance 
systems  shall  be  consistent  with  the 
contractor's  standard  commercial  practices 
for  such  items. 

(2)  The  contractor  shall  provide  the 
contracting  officer  5  working  days  notice  of 
its  intent  to  tender  items  for  acceptance.  If 
the  items  are  not  ready  for  inspection  or  test 
at  the  time  specified  by  the  contractor,  the 
contractor  shall  reimburse  the  Government 
for  any  costs  incurred  by  the  Government  as 
a  result  of  the  contractor's  failure  to  have  the 
items  available  for  test  and  inspection. 

(3)  The  contractor  shall  tender  to  the 
Government  for  acceptance  only  items  that 
have  been  inspected  in  accordance  with  the 
contractor's  inspection  system  and  have  been 
found  by  the  contractor  to  be  in  conformity 
with  contract  requirements. 

(4)  If  inspection  or  test  will  be  performed  at 
the  contractor's  facility  or  at  a  supplier's  or 
subcontractor's  facility,  the  contractor  shall 
furnish,  and  shall  require  the  suppliers  or 
subcontractors  to  furnish,  at  no  change  to  the 
price  of  this  contract,  all  reasonable  facilities 
and  assistance  for  the  safe  and  convenient 
performance  of  all  inspections  and  tests. 

(b)  Government  Inspection  and  Test.  (1) 
The  Government  has  the  right  to  inspect  and 
test  all  items  called  for  by  the  contract  when 
such  items  have  been  tendered  for 
acceptance.  Government  inspection  and/or 
testing  shall  be  performed  as  soon  as 
practicable  following  tender  for  acceptance. 
The  Government  assumes  no  contractual 
obligation  to  perform  any  inspection  or  test 
for  the  benefit  of  the  contractor  unless 
specifically  set  forth  elsewhere  in  this 
contract. 


(2)  Except  as  otherwise  provided  in  the 
contract,  the  Government  shall  bear  the 
expense  of  Government  inspections  or  tests 
made  at  other  than  the  contractor's  or  its 
suppliers'  or  subcontractors'  facilities. 

(3)  The  Government  shall  not  be  liable  for 
any  reduction  in  the  value  of  any  items, 
including  test  samples,  resulting  from 
inspection  or  test. 

(c)  Acceptance  of  Conforming  Items.  (1) 
The  Government  shall  accept  conforming 
items  as  soon  as  practicable  following  tender 
for  acceptance,  unless  otherwise  provided  in 
the  contract.  Government  failure  to  accept  or 
reject  the  items  shall  not  relieve  the 
contractor  from  responsibility,  nor  impose 
liability  on  the  Government,  for 
nonconforming  items. 

(2)  Acceptance  shall  be  conclusive,  except 
for  patent  defects,  latent  defects,  fraud,  gross 
mistakes  amounting  to  fraud,  or  as  otherwise 
provided  in  the  contract. 

(d)  Rejection,  replacement  or  correction  of 
nonconforming  items.  (1)  Items  are 
nonconforming  when  they  are  defective  in 
material  or  workmanship,  fail  to  comply  with 
contractual  performance  requirements  or  are 
otherwise  not  in  conformity  with  contract 
requirements. 

(2)  The  Government,  at  its  sole  election  and 
as  promptly  as  practicable  after  tender  for 
acceptance,  may: 

(i)  Reject  nonconforming  items,  or  a 
nonconforming  lot  of  items,  based  upon  the 
acceptance  criteria  contained  in  the  contract, 
with  or  without  disposition  instructions; 

(ii)  Require  the  correction  or  replacement 
of  nonconforming  items; 

(iii)  Conditionally  accept  nonconforming 
items  (see  paragraph  (e)  of  this  clause);  or, 

(iv)  Require  an  equitable  reduction  in  the 
price  of  the  contract  in  lieu  of  correction  or 
replacement  of  nonconforming  items. 

(3)  The  contracting  officer  shall  promptly 
notify  the  contractor  of  the  Government's 
election  regarding  the  nonconforming  items 
and  the  contractor  shall  promptly  remove  all 
items  rejected  or  required  to  be  corrected  or 
replaced.  The  contracting  officer  may  require 
or  permit  correction  or  replacement  in  place. 

(4)  The  contractor  shall  replace  or  correct 
nonconforming  items  within  10  days  (or  such 
longer  period  as  may  be  authorized  in  writing 
by  the  contracting  officer)  following  receipt  of 
the  contracting  officer's  notification. 

(5)  If  the  contractor  fails  to  promptly 
remove  rejected  items  that  are  required  to  be 
removed  or  fails  to  replace  or  correct  the 
nonconforming  items  within  10  days  or  such 
other  period  specified  by  the  contracting 
officer,  the  Government  may: 

(i)  Remove,  replace,  or  have  the  items 
corrected,  either  by  itself  or  a  third  party,  and 
charge  the  costs  of  removal,  replacement  or 
correction  to  the  contractor;  or 

(ii)  Terminate  the  contract  for  default. 

(6)  All  corrections  or  replacements  of 
nonconforming  items  shall  be  accomplished 
by  the  contractor  at  no  change  to  the  contract 
price  including,  but  not  limited  to,  all  costs  to 
make  such  corrected  or  replaced  items  ready 
for  inspection,  test  and  acceptance  by  the 
Government  and  all  transportation  costs  from 
the  original  place  of  acceptance  to  the 
contractor's  facility  and  return  to  the  original 


place  or  such  other  place  for  ai 
may  be  permitted  by  the  contri 
when  those  places  are  not  the 
facility. 

(7)  Corrected  or  replaced  ite: 
tendered  for  acceptance  at  the 
stipulated  in  the  contract,  or  al 
place  perntiffed  by  the  contrac 
accordance  with  a  reasonable 
schedule  as  may  be  agreed  up( 
contractor  and  the  contracting 
contracting  officer  may  require 
contract  price  if  the  contractor 
such  delivery  schedule. 

(e)  Acceptance  under  Specie 
The  contracting  officer  reserve 
require  the  contractor  to  delrvi 
nonconforming  items  prior  to  t 
Such  items  shall  be  conditiona 
the  Government  and  subseque 
tendered  by  the  contractor  for 
acceptance  following  correctio 
nonconformity.  The  contractor 
contracting  officer  shall  negoti 
to  be  withheld  from  the  price  c 
conditionally  accepted  pendini 
correction.  The  amount  negotii 
represent  equitably  the  value  ( 
correction  and  such  amount  sh 
to  the  contractor  upon  correcti 
nonconforming  items.  The  Gov 
be  responsible  for  all  risks  of  1 
to  such  items  while  they  are  in 
Government's  possession.  Risk 
remain  with  the  Government  u 
conditionally  accepted  items  a 
the  contractor  for  correction.  1 
Government  shall  be  responsii 
transportation  costs  associate( 
the  conditionally  accepted  iter 
contractor.  The  contractor  sha 
responsible  for  the  correction  ( 
nonconformities  identified  at  t 
conditional  acceptance,  correc 
other  nonconformities  prior  to 
acceptance  and  for  any  costs  < 
the  return  of  corrected  items  t( 
Government.  The  schedule  for 
correction  and  return  shall  be 
between  the  contractor  and  th 
officer. 
(End  of  Clause) 

252.211-7005    Umitation  of  I 
Commercial  Items. 

As  prescribed  at  211.7001 
following  clause: 

Limitation  of  Liability — Comm 
(May  1991) 

The  contractor  shall  indemn 
harmless  the  Government,  its  i 
consignees,  employees  and  re| 
from  and  against  all  expenses, 
demands,  or  causes  of  action  c 
kind:  including  negligence,  bre 
or  implied  warranty,  failure  to 
liability,  and  from  and  against 
indirect,  incidental,  or  conseqi 
damages,  including  lost  profits 
whatsoever  arising  out  of.  by  i 
any  way  connected  with,  acci( 
occurrences,  injuries  or  losses 
person  or  property,  including  t 
or  the  Government's  property, 
occur  before  or  after  acceptan 
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(2)  Except  as  otherwise  provided  in  the 
contract,  the  Government  shall  bear  the 
expense  of  Government  inspections  or  tests 
made  at  other  than  the  contractor's  or  its 
suppliers'  or  subcontractors'  facilities. 

(3)  The  Government  shall  not  be  liable  for 
any  reduction  in  the  value  of  any  items, 
including  test  samples,  resulting  from 
inspection  or  test. 

(c)  Acceptance  of  Conforming  Items.  (1) 
The  Government  shall  accept  conforming 
items  as  soon  as  practicable  following  tender 
for  acceptance,  unless  otherwise  provided  in 
the  contract.  Government  failure  to  accept  or 
reject  the  items  shall  not  relieve  the 
contractor  from  responsibility,  nor  impose 
liability  on  the  Government,  for 
nonconforming  items. 

(2)  Acceptance  shall  be  conclusive,  except 
for  patent  defects,  latent  defects,  fraud,  gross 
mistakes  amounting  to  fraud,  or  as  otherwise 
provided  in  the  contract. 

(d)  Rejection,  replacement  or  correction  of 
nonconforming  items.  (1)  Items  are 
nonconforming  when  they  are  defective  in 
material  or  workmanship,  fail  to  comply  with 
contractual  performance  requirements  or  are 
otherwise  not  in  conformity  with  contract 
requirements. 

(2)  The  Government,  at  its  sole  election  and 
as  promptly  as  practicable  after  tender  for 
acceptance,  may: 

(i)  Reject  nonconforming  items,  or  a 
nonconforming  lot  of  items,  based  upon  the 
acceptance  criteria  contained  in  the  contract, 
with  or  without  disposition  instructions: 

(ii)  Require  the  correction  or  replacement 
of  nonconforming  items; 

(iii)  Conditionally  accept  nonconforming 
items  (see  paragraph  (e)  of  this  clause);  or, 

(iv)  Require  an  equitable  reduction  in  the 
price  of  the  contract  in  lieu  of  correction  or 
replacement  of  nonconforming  items. 

(3)  The  contracting  officer  shall  promptly 
notify  the  contractor  of  the  Government's 
election  regarding  the  nonconforming  items 
and  the  contractor  shall  promptly  remove  all 
items  rejected  or  required  to  be  corrected  or 
replaced.  The  contracting  officer  may  require 
or  permit  correction  or  replacement  in  place. 

(4)  The  contractor  shall  replace  or  correct 
nonconforming  items  within  10  days  (or  such 
longer  period  as  may  be  authorized  in  writing 
by  the  contracting  officer)  following  receipt  of 
the  contracting  officer's  notification. 

(5)  If  the  contractor  fails  to  promptly 
remove  rejected  items  that  are  required  to  be 
removed  or  fails  to  replace  or  correct  the 
nonconforming  items  within  10  days  or  such 
other  period  specified  by  the  contracting 
officer,  the  Government  may: 

(i)  Remove,  replace,  or  have  the  items 
corrected,  either  by  itself  or  a  third  party,  and 
charge  the  costs  of  removal,  replacement  or 
correction  to  the  contractor;  or 

(ii)  Terminate  the  contract  for  default. 

(6)  All  corrections  or  replacements  of 
nonconforming  items  shall  he  accomplished 
by  the  contractor  at  no  change  to  the  contract 
price  including,  but  not  limited  to,  all  costs  to 
make  such  corrected  or  replaced  items  ready 
for  inspection,  test  and  acceptance  by  the 
Government  and  all  transportation  costs  from 
the  original  place  of  acceptance  to  the 
contractor's  facility  and  return  to  the  original 


place  or  such  other  place  for  acceptance  as 
may  be  permitted  by  the  contracting  officer, 
when  those  places  are  not  the  contractor's 
facility. 

(7)  Corrected  or  replaced  items  shall  be 
tendered  for  acceptance  at  the  place 
stipulated  m  the  contract,  or  at  such  other 
place  penrafted  by  the  contracting  officer,  in 
accordance  with  a  reasonable  delivery 
schedule  as  may  be  agreed  upon  between  the 
contractor  and  the  contracting  officer.  The 
contracting  officer  may  require  a  reduction  in 
contract  price  if  the  contractor  fails  to  meet 
such  delivery  schedule. 

(e)  Acceptance  under  Special  Conditions. 
The  contracting  officer  reserves  the  right  to 
require  the  contractor  to  deliver 
nonconforming  items  prior  to  their  correction. 
Such  items  shall  be  conditionally  accepted  by 
the  Goverranent  and  subsequently  re- 
tendered  by  the  contractor  for  final 
acceptance  following  correction  of  the 
nonconformity.  The  contractor  and  the 
contracting  officer  shall  negotiate  an  amount 
to  t>e  withheld  from  the  price  of  items 
conditionally  accepted  pending  their 
correction.  The  amount  negotiated  shall 
represent  equitably  the  value  of  such 
correction  and  such  amount  shall  be  returned 
to  the  contractor  upon  correction  of  the 
nonconforming  items.  The  Government  shall 
be  responsible  for  all  risks  of  loss  or  damage 
to  such  items  while  they  are  in  the 
Government's  possession.  Risk  of  loss  shall 
remain  with  the  Government  until  the 
conditionally  accepted  items  are  returned  to 
the  contractor  for  correction.  The 
Government  shall  be  responsible  for  all 
transportation  costs  associated  with  return  of 
the  conditionally  accepted  items  to  the 
contractor.  The  contractor  shall  be 
responsible  for  the  correction  of  the 
nonconformities  identified  at  the  time  of 
conditional  acceptance,  correction  of  any 
other  nonconformities  prior  to  final 
acceptance  and  for  any  costs  associated  with 
the  return  of  corrected  items  to  the 
Government.  The  schedule  for  such 
correction  and  return  shall  be  negotiated 
between  the  contractor  and  the  contracting 
officer. 
(End  of  Clause) 

252.21 1-7005    Umttation  of  Uat>)lity— 
Commercial  Itema. 

As  prescribed  at  211.7005(a),  insert  the 
following  clause: 

Limitation  of  Liability — Commercial  Items 
(May  1991) 

The  contractor  shall  indemnify  and  hold 
harmless  the  Government,  its  agents, 
consignees,  employees  and  representatives 
from  and  against  all  expenses,  losses,  claims, 
demands,  oc  causes  of  action  of  whatever 
kind:  including  negligence,  breach  of  express 
or  implied  warranty,  failure  to  warn,  or  strict 
liability,  and  from  and  against  all  special, 
indirect,  incidental,  or  consequential 
damages,  including  lost  profits,  of  every  kind 
whatsoever  arising  out  of,  by  reason  of.  or  in 
any  way  connected  with,  accidents, 
occurrences,  injuries  or  losses  to  or  of  any 
person  or  property,  including  the  Government 
or  the  Government's  property,  which  may 
occur  befot'e  or  after  acceptance  of  the 


completed  items  by  the  Government,  in  any 
way  due  or  resulting  fit)m  in  whole  or  in  part, 
the  design,  preparation,  manufacture, 
construction,  completion,  warning,  or  failure 
to  warn,  delivery  or  non-delivery  of  items, 
including  such  as  are  caused  by  any 
subcontractor  or  supplier  of  the  contractor. 
The  contractor  shall  pay  for  or  reimburse 
the  Government  for  all  costs  and  expenses, 
including  attorney's  fees,  arising  out  of  any 
suit  or  claim  relating  to  any  risk  described  in 
the  first  paragraph  of  this  clause. 
(End  of  Clause) 


252.211-7006    'Htte  and  risk  of  I 
commercial  items. 

As  prescribed  at  211.7005(a),  insert  the 
following  clause: 

Title  and  Risk  of  Loss — Commercial  Items 
(May  1991) 

(a)  Title  to  items  furnished  under  this 
contract,  except  for  commercial  computer 
software,  shall  pass  to  the  Government  upon 
final  acceptance,  regardless  of  when  or 
where  the  Government  takes  physical 
possession,  unless  the  contract  specifically 
provides  for  earlier  passage  of  title.  Title  to 
commercial  computer  software  shall  remain 
with  the  contractor. 

(b)  Unless  the  contract  specifically 
provides  otherwise,  risk  of  loss  or  damage  to 
items  shall  remain  with  the  contractor  until, 
and  s^all  pass  to  the  Government  upon — 

(1)  Delivery  of  the  items  to  a  carrier,  if 
transportation  is  f.o.b.  origin;  or 

(2)  Acceptance  by  the  Government  or 
delivery  of  the  items  to  the  Government  at 
the  destination  specified  in  the  contract, 
whichever  is  later,  if  transportation  is  f.o.b. 
destination. 

(c)  Paragraph  (b)  above  shall  not  apply  to 
items  that  so  fail  to  conform  to  contract 
requirements  as  to  give  a  right  of  rejection. 
Except  as  provided  in  paragraph  (e)  of  the 
clause  at  252.211-7004,  Inspection  and 
Acceptance — Commercial  Items,  the  risk  of 
loss  of  or  damage  to  such  nonconforming 
items  remains  with  the  contractor  until  cure 
or  acceptance.  After  cure  or  acceptance, 
paragraph  (b)  of  this  clause  shall  apply. 

(d)  Under  paragraph  (b)  above,  the 
contractor  shall  not  be  liable  for  loss  of  or 
damage  to  items  caused  by  the  negligence  of 
officers,  agents,  or  employees  of  the 
Government  acting  within  the  scope  of  their 
employment. 

(End  of  clause) 

252.211-7007    Telegrsptiic  submission  of 
offers— commercial  Items. 

As  prescribed  at  211.7004-6(b){5). 
insert  the  following  provision: 

Teli?graphic  Submission  of  Offers — 
Commercial  Items  (May  1991) 

(a)  Definition. 

Telegraphic  offer  means  an  offer, 
modification  of  an  offer,  or  withdrawal  of  an 
offer  that  is  delivered  to  the  Government  by 
telegram  or  mailgram:  or,  if  a  telex  number 
has  been  provided  in  paragraph  (g)  of  this 
provision,  transmitted  to  the  Government  by 
telex. 

(bj  Telegraphic  ofi'ers  may  t>e  submitted  in 
response  to  this  solicitation.  Such  offers  must 


be  received  at  the  place,  and  prior  to  the 
time,  specified  in  the  solicitation  for  the 
submission  of  offer*. 

(c)  Telegraphic  offers  shall  refer  to  this 
solicitation  and  include  the  items  or  sub- 
items,  quantities,  unit  prices,  time  and  place 
of  delivery,  and  all  representations  and  other 
information  required  by  this  solicitation. 
Offers  in  response  to  an  invitation  for  bids 
shall  include  a  statement  of  agreement  with 
all  the  terms,  conditions,  and  provisions  of 
the  solicitation.  Offers  in  response  to  a 
request  for  proposals  shall  include  a 
statement  8pecif>nng  the  extent  of  agreement 
with  all  the  terms,  conditions,  and  provisions 
of  the  solicitations. 

(d)  Telegraphic  offers  that  fail  to  furnish 
required  representations  or  information,  or 
that  reject  any  of  the  terms,  conditions  and 
provisions  of  the  solicitatioa  may  be 
excluded  from  consideration. 

(e)  Offerors  must  submit  a  complete, 
signed,  original  offer  in  confirmation  of  their 
telegraphic  offer  within  five  (5)  working  days 
from  the  time  specified  in  the  solicitation  for 
receipt  of  offers.  Failure  to  submit  the 
complete,  signed,  original  offer  within  the 
time  specified  may  render  ■  bid  submitted  in 
response  to  an  invitation  for  bida  non- 
responsive  and  ineligible  for  award  and  may 
render  a  proposal  submitted  in  response  to  a 
request  for  proposals  ineligible  for  award.  An 
offeror's  failure  to  cure  that  deficiency  within 
the  time  specified  by  the  contracting  officer 
shall  render  a  bid  submitted  in  response  to  an 
invitation  for  bids  non-responsive  and 
ineligible  for  award  and  shall  render  a 
proposal  submitted  in  response  to  a  request 
for  proposals  ineligible  for  award. 

(0  The  Government  shall  not  be 
responsible  for  any  deficiencies  in 
telegraphic  offers  including,  but  not  limited 
to,  the  following: 

'     (1)  Receipt  of  illegible,  garbled,  or 
incomplete  offers. 

(2)  Availability  of  the  Government's  telex 
equipment. 

(3)  Incompatibility  between  the  sending 
and  receiving  equipment. 

(4)  Delay  in  transmission  or  receipt  of  the 
offer. 

(5)  Failure  of  the  offeror  to  properly 
identify  the  offer. 

(g)  The  Government's  telex  numt>er  is 


(h)  The  Government  shall  not  be 
responsible  for  physical  security  of  a 
telegraphic  offer  prior  to  receipt  of  the  offer. 

(End  of  provision) 

252.21 1-7008    Facsinrile  submission  of 
offers — commercial  items. 

As  prescribed  at  211.7004-6(bK6). 
insert  the  following  provision: 

Facsimile  Submission  of  Offers — Commercial 
Items  (May  1991) 

(a)  Definition. 

Facsimile  offer  means  an  offer, 
modification  of  an  offer,  or  withdrawal  of  an 
offer  that  is  transmitted  to  and  received  by 
the  Government  via  electronic  equipment 
that  communicates  and  reproduces  both 
printed  and  handwritten  material. 
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(b)  Facsimile  offers  may  be  submitted  in 
response  to  this  solicitation.  Facsimile  offers 
must  be  received  at  the  place,  and  prior  to  the 
time,  specified  in  the  solicitation  for  the 
submission  of  offers. 

(c)  Facsimile  offers  that  fail  to  furnish 
required  representations  or  information,  or 
reject  any  of  the  terms  conditions  and 
provisions  of  the  solicitation,  may  be 
excluded  from  consideration. 

(d)  Facsimile  offers  must  contain  the 
required  signatures.  The  offeror  agrees  that 
its  facsimile  signature  has  the  same  force  and 
effect  as  a  handwritten  signature  on  an 
original  document  and  fully  signifies  its  intent 
to  contract  in  accordance  with  the  facsimile 
offer. 

(e)  The  Government  reserves  the  right,  at 
its  sole  discretion,  to  accept  an  offer  and 
enter  into  a  contract  solely  on  the  basis  of  the 
facsimile  offer.  The  Government  also 
reserves  the  right  to  require  the  offeror  to 
submit,  prior  to  the  Government's  acceptance 
of  the  offer,  an  original,  signed  solicitation 
cover  sheet.  The  offeror  agrees  to  provide  the 
original,  signed,  solicitation  cover  sheet  to  the 
contracting  officer  within  5  working  days 
following  the  Government's  request. 

(f)  The  offeror's  failure  to  sign  a  facsimile 
offer  or  to  make  timely  submission  of  the 
original,  signed,  solicitation  cover  sheet  in 
accordance  with  paragraph  (e)  of  this 
provision  may  render  a  bid  submitted  in 
response  to  an  invitation  for  bids  non- 
responsive  and  ineligible  for  award  and  may 
render  a  proposal  submitted  in  response  to  a 
request  for  proposals  ineligible  for  award.  An 
offeror's  failure  to  cure  that  deficiency  within 
the  time  specified  by  the  contracting  officer 
shall  render  a  bid  submitted  in  response  to  an 
invitation  for  bids  non-responsive  and 
ineligible  for  award  and  shall  render  a 
proposal  submitted  in  response  to  a  request 
for  proposals  ineligible  for  award. 

(g)  The  Government  shall  not  be 
responsible  for  any  deficiencies  in  facsimile 
offers  including,  but  not  limited  to,  the 
following: 

(1)  Receipt  of  illegible,  garbled,  or 
incomplete  offers. 

(2)  Availability  of  the  receiving  electronic 
equipment. 

(3)  Incompatibility  between  the  sending 
and  receiving  equipment. 

(4)  Delay  in  transmission  or  receipt  of  the 
offer. 

(5)  Failure  of  the  offeror  to  properly 
identify  the  offer. 

(h)  The  Government's  facsimile 
compatibility  characteristics  are  as  follows: 

(1)  Telephone  number  of  receiving 
equipment: 

(2)  Compatibility  characteristics,  (e.g.. 
make  and  model  number,  receiving  speed, 
communications  protocol): 


(i)  The  Government  shall  not  be 
responsible  for  physical  security  of  a 
facsimile  offer  prior  to  receipt  of  the  offer. 
(End  of  provision] 

252.211-7009    GeiMfal  solicitation 
Information  and  definitions — commercial 

Items. 

As  prescribed  at  211.7004-6(b)(2), 
insert  the  following  provision: 


General  Solicitation  Information  and 
Definitions — Commercial  Items  (May  1991) 

(a)  General  Solicitation  Information.  If  this 
solicitation  has  been  made  using  Standard 
Form  33  the  reference  to  solicitation 
provisions  at  FAR  52.214-7,  Late 
Submissions.  Modifications,  and 
Withdrawals  of  Bids,  and  FAR  52.215-10, 
Late  Submissions,  Modifications,  and 
Withdrawals  of  Proposals,  means  the 
solicitation  provision  at  252.211-7018,  Late 
Submissions,  Modifications  and  Withdrawals 
of  Offers — Commercial  Items,  and  reference 
to  the  clause  at  FAR  52.232-8,  Discounts  for 
Prompt  Payment,  means  paragraph  (d)  of  the 
clause  at  252.211-7001.  Invoice  and 
Payment — Commercial  Items. 

(b)  Definitions. 

(1)  Contracting  officer  means  a  person  with 
the  authority  to  enter  into,  administer,  and/or 
terminate  contracts  and  make  related 
determinations  and  findings.  The  term 
includes  certain  authorized  representatives  of 
the  contracting  officer  acting  within  the  limits 
of  their  authority  as  delegated  by  the 
contracting  officer. 

(2)  Offer  means  either  bid  in  sealed  bidding 
OT proposal  in  other  than  sealed  bidding. 

(3)  Solicitation  means  an  invitation  for  bids 
in  sealed  bidding  or  a  request  for  proposal  in 
other  than  sealed  bidding. 

(End  of  Provision) 

252.21 1-7010    Price  reduction  for 
defective  cost  or  pricing  data — contract 
modifications— commercial  Items. 

As  prescribed  at  211.7005(a),  insert  the 
following  clause: 

Price  Reduction  for  Defective  Cost  or  Pricing 
Data — Contract  Modifications — Commercial 
Items  (May  1991) 

(a)  This  clause  is  applicable  only  to 
contract  modifications  involving  aggregate 
increases  and/or  decreases  in  costs,  plus 
applicable  profits,  of  more  than  $500,000, 
except  that  it  does  not  apply  to  any 
modification  for  which  the  price  is: 

(1)  Based  on  adequate  price  competition; 

(2)  Based  on  established  catalog  or  market 
prices  of  commercial  items  sold  in  substantial 
quantities  to  the  general  public;  or, 

(3)  Set  by  law  or  regulation. 

(b)  If  the  amount  of  any  price  adjustment, 
either  a  price  increase  or  decrease, 
negotiated  for  any  modification  to  this 
contract  was  based  upon  defective  data, 
because — 

(1)  The  contractor  or  a  subcontractor 
furnished  cost  or  pricing  data  that  were  not 
complete,  accurate,  and  cur/ent  as  certified  in 
its  Certificate  of  Current  Cost  or  Pricing  Data, 

(2)  A  subcontractor  or  prospective 
subcontractor  furnished  the  contractor  cost 
or  pricing  data  that  were  not  complete, 
accurate,  and  current  as  certified  in  the 
contractor's  Certificate  of  Current  Cost  or 
Pricing  Data,  or 

(3)  Any  of  these  parties  furnished  data  that 
were  not  accurate,  complete  and  current,  the 
contract  price  shall  be  reduced  accordingly 
and  the  contract  shall  be  modified  to  reflect 
the  reduction. 

(c)  Any  reduction  in  the  contract  price 
under  paragraph  (b)  of  this  clause  due  to 
defective  cost  or  pricing  data  from  a 


prospective  subcontractor  that  was  not 
subsequently  awarded  the  subcontract  shall 
be  limited  to  the  amount,  plus  applicable 
overhead  and  profit  markup,  by  which  the 
actual  subcontract,  or  the  actual  cost  to  the 
contractor  if  there  was  no  subcontract,  was 
less  than  the  prospective  subcontract  cost 
estimate  submitted  by  the  contractor; 
provided,  that  the  actual  subcontract  price 
was  not  itself  affected  by  defective  cost  or 
pricing  data. 

(End  of  clause) 

252.211-7011    Audit  of  contract 
modifications— commercial  items. 

As  prescribed  at  211.7005(a),  insert  the 
following  clause: 

Audit  of  Contract  Modiricatioiu — 
Commercial  Items  (May  1991) 

(a)  If  the  contractor  has  submitted  cost  or 
pricing  data  in  connection  with  the  pricing  of 
any  modification  to  this  contract,  the 
contracting  officer  or  a  representative  who  is 
an  employee  of  the  Government  shall  have 
the  right  to  examine  and  audit  all  books, 
records,  documents,  and  other  data  of  the 
contractor  (including  computations  and 
projections)  related  to  negotiating,  pricing  or 
performing  the  modification,  in  order  to 
evaluate  the  accuracy,  completeness,  and 
currency  of  the  cost  or  pricing  data.  The       ^ 
Comptroller  General  of  the  United  States  or  a 
representative  who  is  an  employee  of  the 
Government  shall  have  the  same  rights. 

(b)  The  contractor  shall  make  available  at 
its  office  at  all  reasonable  times  the  materials 
described  in  paragraph  (a)  above,  for 
examination,  audit,  or  reproduction,  until  3 
years  after  final  payment  under  this  contract. 
Except  that  records  pertaining  to  appeals, 
litigation  or  the  settlement  of  claims  arising 
under  or  relating  to  the  performance  of  this 
contract  shall  be  made  available  until 
disposition  of  such  appeals,  litigation,  or 
claims. 

(c)  The  contractor  shall  insert  a  clause 
containing  all  the  provisions  of  this  clause, 
including  this  paragraph  (c),  in  all 
subcontracts  over  $500,000  under  this 
contract,  altering  the  clause  only  as 
necessary  to  identify  properiy  the  contracting 
pariies  and  the  contracting  office  under  the 
Government  prime  contract. 

(End  of  clause) 

252.211-7012    Certifications— commercial 
Items— competitive  acquisitions. 

As  prescribed  at  211.70G4-6(a)(2). 
insert  the  following  provision: 

Certifications — Commercial  Items — 
Competitive  Acquisitions  (May  1991) 

(a)(1)  This  is  a  solicitation  for  commercial 
items  as  defined  in  paragraph  (b)  of  this 
clause.  Offers  received  in  response  to  this 
solicitation  that  do  not  offer  commercial 
items  SHALL  NOT  BE  CONSIDERED  FOR 
AWARD. 

(2)  If  an  offer  containing  the  following 
certifications  results  in  a  contract  award,  the 
certifications  shall  form  a  material  part  of  the 
contract  whether  or  not  physically  attached 
to  the  contract. 

(b)  Definitions. 


As  used  in  this  certification: 

(1)  Commercial  items  means  ite 
regularly  used  in  the  course  of  noi 
business  operations  for  other  thar 
Government  purposes  which: 

(i)  Have  been  sold  or  licensed  t( 
general  public: 

(ii)  Have  not  been  sold  or  licent 
have  been  offered  for  sale  or  licer 
general  public; 

(iii)  Are  not  yet  available  in  the 
marketplace,  but  will  be  available 
commercial  delivery  in  a  reasonal 
of  time: 

(iv)  Are  described  in  paragraph 
(iii)  that  would  require  only  minoi 
modification  in  order  to  meet  the 
requirements  of  the  procuring  age 

(2)  "Minor  modification"  means 
modification  to  a  commercial  iten 
not  alter  the  commercial  item's  fu 
essential  physical  characteristics. 

(c)  The  offeror,  (insert  name  of  i 
hereby  certifies  that: 

(1)  'The  items(s]  offered  in  respc 

solicitation  number (ir 

solicitation  number]  is  (are): 
Commercial  item(s]  as  d 

(b)(l)(i).- 
Commercial  item(s]  as  d 

(b](l](ii].- 

.  Commercial  item(s]  as  d 


(b](l](iii].- 

.  Commercial  item(s]  as  d 


(b)(l](iv).* 

.  Not  a  commercial  item,  I 


item(s]  offered  are.  or  were,  pre 
furnished  to  the  Government  ar 
replaced  by  the  commercial  itei 
acquired  under  this  solicitation 
Not  a  commercial  item,  1 


item(s)  offered  are  minor  modif 
items  that  are,  or  were,  previou 
furnished  to  the  Government  ar 
replaced  by  the  commercial  itei 
acquired  under  this  solicitation 
Not  a  commercial  item.* 


(2)  The  commercial  item(s)  offe 
response  to  this  solicitation: 

(i) will  not  be  produce 

Government  production  and  resei 
property  (see  FAR  45.301). 

(ii) will  be  produced  u 

Government  production  and  resei 
property  (see  FAR  43.301)  identifi 


Government 

production  and 

research 

property 


Use  autfiorized 

under  contract 

No. 


(End  of  Certification) 

(d)  Failure  to  complete  the  certi 
required  in  paragraph  (c)  of  this  c 
render  an  offer  submitted  in  resp< 
invitation  for  bids  non-responsive 


*  Note:  Check  one  or  more  as  appro| 
than  one  box  it  checked  identify  the  it 
quantities  within  eacli  category. 
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prospective  subcontractor  that  was  not 
subsequently  awarded  the  subcontract  shall 
be  limited  to  the  amount,  plus  applicable 
overhead  and  profit  markup,  by  which  the 
actual  subcontract,  or  the  actual  cost  to  the 
contractor  if  there  was  no  subcontract,  was 
less  than  the  prospective  subcontract  cost 
estimate  submitted  by  the  contractor; 
provided,  that  the  actual  subcontract  price 
was  not  itself  affected  by  defective  cost  or 
pricing  data. 

(End  of  clause] 

252.211-7011    Audit  of  contract 
modifications— commercial  items. 

As  prescribed  at  211.7005(a),  insert  the 
following  clause: 

Audit  of  Contract  Modiflcations — 
Commercial  Items  (May  1991) 

(a)  If  the  contractor  has  submitted  cost  or 
pricing  data  in  connection  with  the  pricing  of 
any  modification  to  this  contract,  the 
contracting  officer  or  a  representative  who  is 
an  employee  of  the  Government  shall  have 
the  right  to  examine  and  audit  all  books, 
records,  documents,  and  other  data  of  the 
contractor  (including  computations  and 
projections)  related  to  negotiating,  pricing  or 
performing  the  modification,  in  order  to 
evaluate  the  accuracy,  completeness,  and 
currency  of  the  cost  or  pricing  data.  The      "* 
Comptroller  General  of  the  United  States  or  a 
representative  who  is  an  employee  of  the 
Government  shall  have  the  same  rights. 

(b)  The  contractor  shall  make  available  at 
its  office  at  all  reasonable  times  the  materials 
described  in  paragraph  (a)  above,  for 
examination,  audit,  or  reproduction,  until  3 
years  after  final  payment  under  this  contract. 
Except  that  records  pertaining  to  appeals, 
litigation  or  the  settlement  of  claims  arising 
under  or  relating  to  the  performance  of  this 
contract  shall  be  made  available  until 
disposition  of  such  appeals,  litigation,  or 
claims. 

(c)  The  contractor  shall  insert  a  clause 
containing  all  the  provisions  of  this  clause, 
including  this  paragraph  (c).  in  all 
subcontracts  over  $500,000  under  this 
contract,  altering  the  clause  only  as 
necessary  to  identify  properiy  the  contracting 
parties  and  the  contracting  office  under  the 
Government  prime  contract. 

(End  of  clause) 

252.211-7012    Certifications— commercial 
items— competitive  acquisitions. 

As  prescribed  at  211.7004-6(a)(2). 
insert  the  following  provision: 

Certifications — Commercial  Items — 
Competitive  Acquisitions  (May  1991) 

(a)(1)  This  is  a  solicitation  for  commercial 
items  as  defined  in  paragraph  (b)  of  this 
clause.  Offers  received  in  response  to  this 
solicitation  that  do  not  offer  commercial 
items  SHALL  NOT  BE  CONSIDERED  FOR 
AWARD. 

(2)  If  an  offer  containing  the  following 
certifications  results  in  a  contract  award,  the 
certifications  shall  form  a  material  part  of  the 
contract  whether  or  not  physically  attached 
to  the  contract. 

(b)  Definitions. 


As  used  in  this  certification: 

(1)  Commercial  items  means  items 
regularly  used  in  the  course  of  normal 
business  operations  for  other  than 
Government  purposes  which; 

(i)  Have  been  sold  or  licensed  to  the 
general  public; 

(ii)  Have  not  been  sold  or  licensed,  but 
have  been  offered  for  sale  or  license  to  the 
general  public; 

(iii)  Are  not  yet  available  in  the  commercial 
marketplace,  but  will  be  available  for 
commercial  delivery  in  a  reasonable  period 
of  time; 

(iv)  Are  described  in  paragraphs  (i),  (ii)  or 
(iii)  that  would  require  only  minor 
modification  in  order  to  meet  the 
requirements  of  the  procuring  agency. 

(2)  "Minor  modification"  means  a 
modification  to  a  commercial  item  that  does 
not  alter  the  commercial  item's  function  or 
essential  physical  characteristics. 

(c)  The  offeror,  (insert  name  of  offeror), 
hereby  certifies  that: 

(1)  The  items(sj  offered  in  response  to 

solicitation  number (insert 

solicitation  number)  is  (are): 

.  Commercial  item(s)  as  defined  in 


(b)(l)(i] 


(b)(l)(ii] 


.  Commercial  item(s]  as  defined  in 


.  Commercial  item(s]  as  defined  in 


(b)(l)(iii 

Commercial  item(s]  as  defined  in 

(b)(l)(iv).* 

.  Not  a  commercial  item,  but  the 


item(s)  offered  are,  or  were,  previously 
furnished  to  the  Government  and  are  being 
replaced  by  the  commercial  items  to  be 
acquired  under  this  solicitation.* 
Not  a  commercial  item,  but  the 


item(s)  offered  are  minor  modifications  of 
items  that  are,  or  were,  previously 
furnished  to  the  Government  and  are  being 
replaced  by  the  commercial  items  to  be 
acquired  under  this  solicitation.* 
Not  a  commercial  item.* 


(2)  The  commercial  item(s)  offered  in 
response  to  this  solicitation: 

(i) will  not  be  produced  using 

Government  production  and  research 
property  (see  FAR  45.301). 

(ii) will  be  produced  using  the 

Government  production  and  research 
property  (see  FAR  45.301)  identified  below: 


Government 

production  and 

research 

property 

Use  authorized 

under  contract 

No. 

Cognizant 

contracting 

officer  or 

contracting 

activity 

1 

(End  of  CertiHcation) 

(d)  Failure  to  complete  the  certifications 
required  in  paragraph  (c)  of  this  clause  shall 
render  an  offer  submitted  in  response  to  an 
invitation  for  bids  non-responsive  and 


*  Note:  Check  one  or  more  as  appropriate.  If  more 
than  one  box  it  checked  identify  the  items  and 
quantities  within  each  category. 


ineligible  for  award  and  shall  render  a 
proposal  ineligible  for  award. 
(End  of  Provision) 

Alternate  I  (May  1991) 

As  prescribed  at  211.7003-2(d),  substitute 
the  following  for  paragraph  (a)(1)  of  the  basic 
provision: 

(a)(1)  This  is  a  solicitation  for  commercial 
items  as  defined  in  paragraph  (b)  of  this 
clause.  Offers  received  in  response  to  this 
solicitation  that  do  not  offer  commercial 
items  shall  not  be  considered  for  award 
unless  the  offeror  has  certified  that  the 
item(s)  offered  in  response  to  this  solicitation 
are  or  were  previously  furnished  to  the 
Government  and  are  being  replaced  by  the 
commercial  items  to  be  acquired  under  this 
solicitation. 

252.2 1 1  -70 1 3    New  material — commercial 
Items. 

As  prescribed  at  211.7004-6(a)(2). 
insert  the  following  provision: 

New  Material — Commercial  items  (May  1991) 

The  offeror  represents  that,  unless  this 
solicitation  specifies  otherwise,  the  items  to 
be  furnished  under  this  contract  are  new  and 
are  not  of  such  age  or  so  deteriorated  as  to 
impair  their  usefulness  or  safety.  If  the  o^eror 
believes  that  furnishing  used  or  reconditioned 
items  or  components  thereof  will  be  in  the 
Government's  interest,  the  offeror  shall  so 
notify  the  contracting  officer  in  writing.  The 
offeror's  notice  shall  include  the  reasons  for 
the  request  along  with  a  proposal  for  any 
consideration  to  the  Government  if  the 
contracting  officer  authorizes  the  use  of  used 
or  reconditioned  items  or  components. 
(End  of  Provision) 

252.21 1-7014    Contract  award- 
commercial  items. 

As  prescribed  at  211.7004-6(b)(2). 
insert  the  following  provision; 

Contract  Award— Commercial  Items  (May 
1991) 

(a)  The  Government  will  evaluate  offers  in 
response  to  invitations  for  bid  without 
discussions  and  will  award  a  contract  to  the 
responsible  offeror  whose  offer,  conforming 
to  the  solicitation,  will  be  most  advantageous 
to  the  Government  considering  only  price  and 
the  price  related  factors  specified  in  the 
solicitation. 

(b)  The  Government  will  award  a  contract 
resulting  from  a  request  for  proposals  to  the 
responsible  offeror  whose  offer  conforming  to 
the  solicitation  will  be  most  advantageous  to 
the  Government,  price  and  other  factors 
specified  in  the  solicitation,  considered.  The 
Government  intends  to  award  a  contract  on 
the  basis  of  initial  offers  received  in 
Response  to  a  request  for  proposals  without 
discussions  unless  discussions  are  necessary. 
Therefore,  the  offeror's  initial  offer  should 
contain  the  offeror's  best  terms  from  a  price 
and  technical  standpoint. 

(c)  The  Government  may: 

(1)  Reject  any  or  all  offers  if  such  action  is 
in  the  public  interest; 

(2)  Accept  other  than  the  lowest  offer;  and 

(3)  Waive  informahties  and  minor 
irregularities  in  offers  received. 


(d)  The  Government  may  accept  any  item 
or  group  of  items  of  an  offer,  unless  the 
offeror  qualifies  the  offer  by  specific 
limitations.  Unless  otherwise  provided  in  the 
Schedule,  offers  may  be  submitted  for 
quantities  less  than  those  specified.  The 
Government  reserves  the  right  to  make  an 
award  on  any  item  for  a  quantity  less  than 
the  quantity  offered,  at  the  unit  prices 
offered,  unless  the  offeror  specifies  otherwise 
in  the  offer. 

(e)  A  written  award  or  acceptance  of  offer 
mailed  or  otherwise  furnished  to  the 
successful  offeror  within  the  time  for 
acceptance  specified  in  the  offer  or  any 
extension  thereof  shall  result  in  a  binding 
contract  without  further  action  by  either 
party  unless  the  offer  was  withdrawn: 

(i)  Prior  to  the  date  for  bid  opening  if  the 
offer  was  submitted  in  response  to  an 
invitation  forbid;  or, 

(ii)  Prior  to  contract  award  if  the  offer  was 
submitted  in  response  to  a  request  for 
proposal. 

(End  of  Provision) 

252.2 1 1  -70 1 5    Technical  data  and 
computer  software— commercial  items. 

As  prescribed  at  211.7005(a],  insert  the 
following  clause: 

Technical  Data  and  Computer  Software^ 
Commercial  Items  (May  1991) 

(a)  Definitions. 

The  terms  computer  software,  commercial 
computer  software,  computer  software 
documentation,  commercial  computer 
software  documentation  and  technical  data 
are  used  in  this  clause  to  establish  the 
conditions  under  which  the  contractor  shall 
furnish,  and  the  Government  may  use. 
technical  data  and  computer  software  to  be 
provided  under  this  contract.  As  used  in  this 
clause: 

(1)  Computer  software  means  a  set  of 
instructions,  rules,  routines  or  statements  that 
cause  a  computer  to  perform  a  specific 
operation  or  series  of  operations:  and,  source 
code  listings,  object  codes,  design  details, 
algorithms,  processes,  flow  charts,  formulae, 
and  related  material  that  would  enable  the 
software  to  be  reproduced,  recreated  or 
recompiled. 

(2)  Commercial  computer  software  means 
software  that  has  been  developed  at  private 
expense  for  the  commercial  marketplace  and 
is  not  in  the  public  domain.  The  term 
"commercial  computer  software"  includes 
commercial  computer  software  that  has  been 
modified  or  will  be  modified  to  satisfy  the 
requirements  expressed  in  the  solicitation  for 
this  contract. 

(3)  Computer  software  documentation 
means  owner's  manuals,  user's  manuals,  and 
operating  instructions  and  other  items, 
regardless  of  storage  media,  which  explain 
the  capabilities  of  the  computer  software  or 
provide  operating  instructions  for  using  the 
software  to  obtain  desired  results  from  a 
computer. 

(4  j  Commercial  computer  software 
documentation  means  the  computer  software 
documentation  customarily  provided  to  the 
public  at,  or  subsequent  to,  the  time  the 
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commercial  computer  software  is  licensed  or 
provided  to  the  public. 

(5)  Technical  data  means  recorded 
information,  regardless  of  format  or  storage 
media,  of  a  scientific  or  technical  nature. 
Technical  data  includes  computer  software 
documentation  and  computer  data  bases  but 
does  not  include  computer  software,  financial 
or  administrative  data,  or  cost  or  pricing 
data. 

(b)  Technical  Data  (other  than  commercial 
computer  software  documentation)  and 
Computer  Software  (other  than  commercial 
computer  software). 

(1)  The  Government  may  use  without 
restrictions  and  for  whatever  purpose, 
technical  data  and  computer  software: 

(i)  Customarily  provided  to  the  public 
without  restrictions  or  that  are  in  the  public 
domain:  or, 

(ii)  Purchased  by  the  Government  to 
document  the  modifications  to  the 
contractor's  standard  commercial  item 
configuration,  its  related  computer  software 
or  related  computer  software  documentation 
if  a  modified  commercial  item  is  being 
furnished  under  this  contract. 

(2)  The  Government's  use  of  technical  data 
and  computer  software  purchased  under  this 
contract,  other  than  the  technical  data  and 
computer  software  described  in  paragraph 
(b)(1)  of  this  clause,  shall  be  subject  to  the 
following  restrictions  only: 

(i)  The  Government  shall  not  release  or 
disclose  the  technical  data  and  computer 
software  to  other  parties  without  the 
contractor's  permission  except  for  emergency 
repair  or  overhaul  of  the  commercial  items 
furnished  under  this  contract  or  to 
contractors  or  subcontractors  who  are 
providing  support  to  the  Government  for  this 
contract  or  a  related  contract,  require  access 
to  the  technical  data  or  computer  software  to 
provide  such  support  and  who  sign  a  non- 
disclosure statement;  and, 

(ii)  The  Government  shall  not  use  the 
technical  data  and  computer  software  to 
manufacture  additional  quantities  of  the 
commercial  items  to  be  furnished  under  this 
contract  or,  in  the  case  of  computer  software, 
to  prepare  the  same  or  similar  computer 
software. 

(3)  The  Government,  including  contractors 
or  subcontractors  who  are  providing  support 
to  the  Government  for  this  contract  or  a 
related  contract,  may  use  computer  software 
and  related  documentation  purchased  under 
this  contract  at  any  other  facility  to  which  the 
software  or  related  documentation  may  be 
transferred;  use  the  software  and 
documentation  with  a  backup  computer  when 
a  primary  computer  is  inoperative:  use  the 
software  and  documentation  at  multiple 
facilities,  by  multiple  users  or  on  a  local  area 
network;  copy  the  computer  software  for 
safekeeping  (archive)  or  backup  purposes; 
and,  modify  the  software  and  documentation 
or  combine  either  with  other  software  and 
documentation  provided  that  the  unmodified 
portions  shall  remain  subject  to  these 
restrictions. 

(4)  The  contractor  shall  not  mark  any 
technical  data  or  computer  software  that  is  in 
the  public  domain:  is  available  to  the  public 
without  restrictions  on  its  use;  or,  has  been 
purchased  by  the  Government  under  this 


contract  in  any  manner  that  would  restrict 
the  Government's  use,  in  accordance  with 
this  clause,  of  the  technical  data  or  computer 
software. 

(c)  Commercial  Computer  Software  and 
Commercial  Computer  Software 
Documentation.  (1)  The  contractor  shall 
furnish  commercial  computer  software  or 
commercial  computer  software 
documentation  to  the  Government  without 
restrictions  on  the  use  of  the  software  or 
documentation  if  the  commercial  computer 
software  or  commercial  computer  software 
documentation  is  customarily  provided  to  the 
public  without  restrictions  or  is  in  the  public 
domain.  The  Government  shall  use  such 
commercial  computer  software  or  commercial 
computer  software  documentation  for  any 
purpose. 

(2)  Commercial  computer  software  or 
commercial  computer  software 
documentation  that  is  customarily  provided 
to  the  public  under  a  licensing  agreement 
shall  be  furnished  to  the  Government  under 
the  same  licensing  agreement  that  is  provided 
by  the  licensor  to  the  public  or,  if  a  specific 
license  has  been  negotiated  for  this  contract, 
the  commercial  computer  software  or 
commercial  computer  software 
documentation  shall  be  furnished  in 
accordance  with  the  negotiated  license.  The 
Government  shall  use  licensed  commercial 
computer  software  or  licensed  commercial 
computer  software  documentation  in 
accordance  with  the  terms  of  the  license. 

(3)  The  contractor  shall  not  place  any 
markings  on  the  commercial  computer 
software  or  commercial  computer  software 
documentation  that  restrict  the  Government's 
use  of  such  software  or  documentation 
except  as  provided  in  the  license  under  which 
the  commercial  computer  software  or 
commercial  computer  software 
documentation  shall  be  furnished  to  the 
Government. 

(End  of  Clause) 

252.21 1-7016    Technical  data  and 
computer  software— withholding  of 
payment — commercial  Items. 

As  prescribed  at  211.7004-l(h)(4), 
insert  the  following  clause: 

Technical  Data  and  Computer  Software — 
Withholding  of  Payment— Commercial  Items 
(May  1991) 

(a)  This  clause  applies  to  technical  data 
and  computer  software  other  than 
commercial  computer  software 
documentation  and  commercial  computer 
software  as  those  terms  are  defined  in  the 
clause  at  252.211-7015.  Technical  Data  and 
Computer  Software — Commercial  Items,  of 
this  contract. 

(b)  If  the  technical  data  or  computer 
software  to  be  delivered  under  this  contract 
are  not  delivered  within  the  time(s)  specified 
by  this  contract  or  are  incomplete, 
inadequate  or  otherwise  not  in  conformance 
with  contractual  requirements,  the 
contracting  officer  may  withhold  payment  of 
10  percent  of  the  contract  price  (unless  a 
lesser  withholding  is  specified  in  paragraph 
(c))  pending  correction  of  the 
nonconformity(ie8)  by  the  contractor. 
Payments  shall  not  be  withheld  nor  any  other 


action  taken  pursuant  to  this  paragraph  when 
the  contractor's  failure  to  make  timely 
delivery  or  to  deliver  technical  data  or 
computer  software  that  conform  to 
contractual  requirements  arises  out  of  causes 
beyond  the  control  and  without  the  fault  or 
negligence  of  the  contractor. 

(c)  The  withholding  percentage  in 

paragraph  (b)  of  this  clause  shall  be 

percent. 

(d)  The  withholding  of  any  amount,  or 
subsequent  payment  to  the  contractor,  shall 
not  be  construed  as  a  waiver  of  any  rights 
accruing  to  the  Government  under  this 
contract. 

(End  of  clause) 

252.21 1-7017    Certification  of  technical 
data  and  computer  software  conformity- 
commercial  Item*. 

As  prescribed  at  211.7004-l(h)(4), 
insert  the  following  clause: 

Certification  of  Technical  Data  and  Computer 
Software  Conformity— Commercial  Items 
(May  1991) 

(a)  This  clause  applies  to  technical  data 
and  computer  software  other  than 
commercial  computer  software 
documentation  and  commercial  computer 
software  as  defined  in  the  clause  at  252.211- 
7015,  Technical  Data  and  Computer 
Software — Commercial  Items,  of  this 
contract. 

(b)  All  technical  data  and  computer 
software  delivered  under  this  contract  shall 
be  accompanied  by  the  following  written 
certification: 

The  contractor,  (name  of  contractor), 
hereby  certifies  that,  to  the  best  of  its 
knowledge  and  belief,  the  technical  data  or 
computer  software  delivered  herewith  under 
contract  number  (insert  contract  number)  are 
complete,  accurate,  and  comply  with  all 
requirements  of  the  contract. 

Date: 

Name  and  Title  of  Certifying  Official:    

(End  of  Certification) 

This  written  certification  shall  be  dated. 
The  certifying  official  (identified  by  name 
and  title)  shall  be  an  individual  who  has  been 
authorized  by  the  contractor  to  execute  a 
binding  certification  on  behalf  of  the 
contractor. 

(c)  The  contractor  shall  identify,  and 
provide  to  the  contracting  officer  as  soon  as 
pracUcable  following  contract  award  but  in 
no  event  later  than  the  time  of  first  data 
submission  and  certification,  by  name  and 
title,  each  individual  (official)  authorized  by 
the  contractor  to  certify  in  writing  that  the 
technical  data  and  computer  software  is 
complete,  accurate,  and  complies  with  all    ' 
requirements  of  the  contract.  The  contractor 
hereby  authorizes  direct  contact  with  the 
authorized  individual  responsible  for 
certification  of  technical  data  and  computer 
software.  The  authorized  individual  shall  be 
familiar  with  the  contractor's  technical  data 
and  computer  software  conformity 
procedures  and  their  application  to  the 
technical  data  and  computer  software  to  be 
certified  and  delivered. 
(End  of  Clause) 
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252.21 1-701S  Lata  submissions 
modifications  and  withdrawals  o 
commercial  Itams. 

As  prescribed  at  211.7004-6{ 
insert  the  following  provision: 

Late  Submissions — Modifications . 
Withdrawals  of  Offers — Commeic 
(May  1991) 

(a)  Any  offer  received  at  the  off! 
designated  in  the  solicitation  after 
time  specified  for  receipt  will  not  I 
considered  unless  it  is  received  be 
is  made  and  it — 

(1)  Was  sent  by  registered  or  cei 
not  later  than  the  5th  calendar  daj 
date  specified  for  receipt  of  offers 
offer  submitted  in  response  to  a  sc 
requiring  receipt  of  offers  by  the  2( 
month  must  have  been  mailed  by  I 

(2)  Was  sent  by  mail  or,  if  autho 
the  solicitation,  was  sent  by  telegr 
facsimile  and  it  is  determined  by  t 
Government  that  the  late  receipt  v 
solely  to  mishandling  by  the  Gove 
after  receipt  at  the  Government  In: 

(3)  Was  sent  by  U.S.  Postal  Serv 
Mail  Next  Day  Service-Post  Office 
Addressee,  not  later  than  5  p.m.,  a 
of  mailing  2  working  days  prior  to 
specified  for  receipt  of  offers.  The 
"working  days"  excludes  weekenc 
Federal  holidays:  or, 

(4)  Is  the  only  offer  received. 

(b)  Any  modification  of  an  offer 
modification  resulting  from  the  coi 
officer's  request  for  "best  and  fina 
under  other  than  sealed  bidding  pi 
is  subject  to  the  conditions  in  sub; 
(a)  (1),  (2),  and  (3)  of  this  provision 

(c)  A  modification  resulting  fron 
contracting  officer's  request  for  "b 
final"  offers  under  other  than  seali 
procedures  received  after  the  time 
specified  in  the  request  will  not  be 
considered  unless  received  before 
the  late  receipt  is  due  solely  to  mil 
by  the  Government  after  receipt  al 
Government  installation. 

(d)  The  only  acceptable  evidenc 
establish  the  date  of  mailing  of  a  I 
modification  sent  either  by  U.S.  or 
Postal  Service  registered  or  certifi( 
the  U.S.  or  Canadian  Postal  Servic 
both  on  the  envelope  or  wrapper  a 
original  receipt  from  the  U.S.  or  Ci 
Postal  Service.  Both  postmarks  mi 
legible  date  or  the  offer  or  modific 
be  processed  as  if  mailed  late.  "Po 
means  a  printed,  stamped,  or  othei 
placed  impression  (exclusive  of  a  | 
meter  machine  impression)  that  is 
identifiable  without  further  action 
been  supplied  and  affixed  by  empi 
the  U.S.  or  Canadian  Postal  Servic 
date  of  mailing.  Therefore,  offeror) 
request  the  postal  clerk  to  place  a 
hand  cancellation  bull's  eye  postn 
both  the  receipt  and  the  envelope 

(e)  The  only  acceptable  evidenc 
establish  the  time  of  receipt  at  the 
Government  installation  is  the  tim 
stamp  of  that  installation  on  the  pi 
wrapper  or  other  documentary  evi 
receipt  maintained  by  the  installal 

(f)  The  only  acceptable  evidenci 
establish  the  date  of  mailing  of  a  I 
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anner  that  would  restrict 
use,  in  accordance  with 
technical  data  or  computer 

Computer  Software  and 
outer  Software 
1)  The  contractor  shall 
il  computer  software  or 
uter  software 
the  Government  without 

use  of  the  software  or 
;he  commercial  computer 
ercial  computer  software 
customarily  provided  to  the 
trictions  or  is  in  the  public 
mment  shall  use  such 
Iter  software  or  commercial 
!  documentation  for  any 

computer  software  or 
iter  software 

it  is  customarily  provided 
•  a  licensing  agreement 
to  the  Government  under 
agreement  that  is  provided 
he  public  or,  if  a  specific 
egotialed  for  this  contract, 
■nputer  software  or 
ter  software 
ill  be  furnished  in 
le  negotiated  license.  The 
jse  licensed  commercial 
or  licensed  commercial 
documentation  in 
le  terms  of  the  license. 
>r  shall  not  place  any 
mmercial  computer 
rcial  computer  software 
t  restrict  the  Government's 
•e  or  documentation 
in  the  license  under  which 
nputer  software  or 
ter  software 
II  be  furnished  to  the 
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:hnical  data  and 
I— withholding  of 
-cial  Items. 

a  211.7004-l(h)(4), 
ng  clause: 

Computer  Software — 
ment — Commercial  Items 

plies  to  technical  data 
are  other  than 
er  software 
commercial  computer 
rms  are  defined  in  the 
15,  Technical  Data  and 
—Commercial  Items,  of 

I  data  or  computer 

ered  under  this  contract 

thin  the  tiraefs)  specified 

re  incomplete, 

(Vise  not  in  conformance 

uirementB.  the 

lay  withhold  payment  of 

itract  price  (unless  a 

I  specified  in  paragraph 

on  of  the 

»y  the  contractor. 

>e  withheld  nor  any  other 


action  taken  pursuant  to  this  paragraph  when 
the  contractor's  failure  to  make  timely 
delivery  or  to  deliver  technical  data  or 
computer  software  that  conform  to 
contractual  requirements  arises  out  of  causes 
beyond  the  control  and  without  the  fault  or 
negligence  of  the  contractor. 

(c)  The  withholding  percentage  in 

paragraph  (b)  of  this  clause  shall  be 

percent. 

(d)  The  withholding  of  any  amount,  or 
subsequent  payment  to  the  contractor,  shall 
not  be  construed  as  a  waiver  of  any  rights 
accruing  to  the  Government  under  this 
contract. 

(End  of  clause) 

252.21 1-7017    Certification  of  technical 
data  and  computer  software  conformity- 
commercial  Items. 

As  prescribed  at  211.7004-l(h)(4), 
insert  the  following  clause: 

Certification  of  Technical  Data  and  Computer 
Software  Conformity— Commercial  Items 
(May  1991) 

(a)  This  clause  applies  to  technical  data 
and  computer  software  other  than 
commercial  computer  software 
documentation  and  commercial  computer 
software  as  defined  in  the  clause  at  252.211- 
7015,  Technical  Data  and  Computer 
Software — Commercial  Items,  of  this 
contract. 

(b)  All  technical  data  and  computer 
software  delivered  under  this  contract  shall 
be  accompanied  by  the  following  written 
certification: 

The  contractor,  (name  of  contractor), 
hereby  certifies  that,  to  the  best  of  its 
knowledge  and  belief  the  technical  data  or 
computer  software  delivered  herewith  under 
contract  number  (insert  contract  number)  are 
complete,  accurate,  and  comply  with  all 
requirements  of  the  contract. 

Date:  — __ 

Name  and  Title  of  Certifying  Official:    

(End  of  Certification) 

This  written  certification  shall  be  dated. 
The  certifying  official  (identified  by  name 
and  title)  shall  be  an  individual  who  has  been 
authorized  by  the  contractor  to  execute  a 
binding  certification  on  behalf  of  the 
contractor. 

(c)  The  contractor  shall  identify,  and 
provide  to  the  contracting  officer  as  soon  as 
practicable  following  contract  award  but  in 
no  event  later  than  the  time  of  first  data 
submission  and  certification,  by  name  and 
title,  each  individual  (official)  authorized  by 
the  contractor  to  certify  in  writing  that  the 
technical  data  and  computer  software  is 
complete,  accurate,  and  complies  with  all 
requirements  of  the  contract.  The  contractor 
hereby  authorizes  direct  contact  with  the 
authorized  individual  responsible  for 
certification  of  technical  data  and  computer 
software.  The  authorized  individual  shall  be 
familiar  with  the  contractor's  technical  data 
and  computer  software  confcHTnity 
procedures  and  their  application  to  the 
technical  data  and  computer  software  to  be 
certified  and  delivered. 
(End  of  Clause) 


252.211-7018    Lata  submission*— 
modifications  and  withdrawals  of  offsr*— 
commercial  Itsms. 

As  prescribed  at  211.7004-6{b)(3). 
insert  the  following  provision: 

Late  Submissions — Modifications  and 
Withdrawals  of  Offers — Commercial  Items 
(May  1991) 

(a)  Any  offer  received  at  the  office 
designated  in  the  solicitation  after  the  exact 
time  specified  for  receipt  will  not  be 
considered  unless  it  is  received  before  award 
is  made  and  it — 

(1)  Was  sent  by  registered  or  certified  mail 
not  later  than  the  5th  calendar  day  before  the 
date  specified  for  receipt  of  offers  (e.g.,  an 
offer  submitted  in  response  to  a  solicitation 
requiring  receipt  of  offers  by  the  20th  of  the 
month  must  have  been  mailed  by  the  15th): 

(2)  Was  sent  by  mail  or,  if  authorized  by 
the  solicitation,  was  sent  by  telegram  or  via 
facsimile  and  it  is  determined  by  the 
Government  that  the  late  receipt  was  due 
solely  to  mishandling  by  the  Government 
after  receipt  at  the  Government  installation: 

(3)  Was  sent  by  U.S.  Postal  Service  Express 
Mail  Next  Day  Service-Post  Office  to 
Addressee,  not  later  than  5  p.m.,  at  the  place 
of  mailing  2  working  days  prior  to  the  date 
specified  for  receipt  of  offers.  The  term 
"working  days"  excludes  weekends  and  U.S. 
Federal  holidays;  or, 

(4)  Is  the  only  offer  received. 

(b)  Any  modification  of  an  offer,  except  a 
modification  resulting  from  the  contracting 
officer's  request  for  "best  and  final"  offers 
under  other  than  sealed  bidding  procedures, 
is  subject  to  the  conditions  in  subparagraphs 
(a)  (1),  (2),  and  (3)  of  this  provision. 

(c)  A  modification  resulting  from  the 
contracting  officer's  request  for  "best  and 
final"  offers  under  other  than  sealed  bidding 
procedures  received  after  the  time  and  date 
specified  in  the  request  will  not  be 
considered  unless  received  before  award  and 
the  late  receipt  is  due  solely  to  mishandling 
by  the  Government  after  receipt  at  the 
Government  installation. 

(d)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late  offer  or 
modification  sent  either  by  U.S.  or  Canadian 
Postal  Service  registered  or  certified  mail  is 
the  U.S.  or  Canadian  Postal  Service  postmark 
both  on  the  envelope  or  wrapper  and  on  the 
original  receipt  from  the  U.S.  or  Canadian 
Postal  Service.  Both  postmarks  must  show  a 
legible  date  or  the  offer  or  modification  shall 
be  processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  (exclusive  of  a  postage 
meter  machine  impression)  that  is  readily 
identifiable  without  further  action  as  having 
been  supplied  and  affixed  by  employees  of 
the  U.S.  or  Canadian  Postal  Service  on  the 
date  of  mailing.  Therefore,  offerors  should 
request  the  postal  clerk  to  place  a  legible 
hand  cancellation  bull's  eye  postmark  on 
both  the  receipt  and  the  envelope  or  wrapper. 

(e)  The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the 
Government  installation  is  the  time/date 
stamp  of  that  installation  on  the  proposal 
wrapper  or  other  documentary  evidence  of 
receipt  maintained  by  the  installation. 

(f)  The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late  offer. 


modification,  or  withdrawal  sent  by  Express 
Mail  Next  Day  Service  Post  Office  to 
Addressee  is  the  date  entered  by  the  post 
office  receiving  clerk  on  the  "Express  Mail 
Next  Day  Service — Post  Office  to  Addressee" 
label  and  the  postmark  on  both  the  envelope 
or  wrapper  and  on  the  original  receipt  from 
the  U.S.  Postal  Service.  "Postmark"  has  the 
same  meaning  as  defined  in  paragraph  (d)  of 
this  provision,  excluding  the  postmarks  of  the 
Canadian  Postal  Service.  Therefore,  offerors 
should  request  the  postal  clerk  to  place  a 
legible  hand  cancellation  bull's  eye  postmark 
on  both  the  receipt  and  the  envelope  or 
wrapper. 

(g)  Notwithstanding  paragraph  (a)  of  this 
provision,  a  late  modification  of  an  otherwise 
successful  offer  that  makes  its  terms  more 
favorable  to  the  government  will  be 
considered  at  any  time  it  is  received  and  may 
be  accepted. 

(h)(1)  Offers  may  be  withdrawn  by  written 
notice  (including  signed  facsimile  copies)  or 
telegram  (including  mailgram)  received: 

(i)  Prior  to  the  date  for  bid  opening  if  the 
offer  was  submitted  in  response  to  an 
invitation  for  bid;  or 

(ii)  At  anytime  prior  to  award  if  the  offer 
was  submitted  in  response  to  a  request  for 
Proposal. 

(2)  Offers  may  be  withdrawn  in  person  by 
en  offeror  or  an  authorized  representative,  if 
the  representative's  identity  is  made  known 
and: 

(i)  For  offers  submitted  in  response  to  an 
invitation, for  bid,  the  representative  signs  a 
receipt  for  the  offer  before  award;  or 

(ii)  For  other  than  sealed  bidding,  the 
offeror  or  its  representative  delivers  a  written 
or  facsimile  notice  of  withdrawal  to  the 
contracting  officer. 
(Ejid  of  provision) 

252.211-7019    Ut*  submissions— 
modlficatlorts  artd  withdrawal  of  offers— 
commsrclal  Itsms  (Ovsrssas). 

As  prescribed  at  211.7004-6(b](4). 
insert  the  following  provision: 

Late  Submissions — Modificationt  and 
Withdrawal  of  Offers— Commercial  Items 
(Overseas) 

(a)  Any  offer  received  at  the  office 
designated  in  the  solicitation  after  the  exact 
time  specified  for  receipt  will  not  be 
considered  unless  it  is  received  before  award 
is  made  and  it — 

(1)  Was  sent  by  mail  or,  if  authorized  by 
the  solicitation,  was  sent  by  telegram  or  via 
facsimile,  and  it  is  determined  by  the 
Government  the  late  receipt  was  due  solely 
to  mishandling  by  the  Government  after 
receipt  at  the  Government  installation;  or 

(2)  Is  the  only  offer  received. 

(b)  Any  modification  of  an  offer,  except  a 
modification  resulting  from  the  contracting 
officer's  request  for  "best  and  final"  offers 
under  other  than  sealed  bidding  is  subject  to 
the  same  conditions  as  in  subparagraph  (a)(1) 
of  this  provision. 

(c)  A  modification  resulting  from  the 
contracting  officer's  request  for  "best  and 
final"  offers  under  other  than  sealed  bidding 
received  after  the  time  and  date  specified  in 
the  request  will  not  be  considered  unless 
received  before  award  and  the  late  receipt 


was  due  solely  to  mishandling  by  the 
Government  after  receipt  at  the  installation. 

(d)  The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the 
Government  installation  is  the  time/date 
stamp  of  the  installation  on  the  offer  wrapper 
or  other  documentary  evidence  of  receipt 
maintained  by  the  installation. 

(e)  Notwithstanding  paragraph  (a)  of  this 
provision,  a  late  modification  of  an  otherwiss 
successful  offer  that  makes  its  terms  more 
favorable  to  the  Government  will  be 
considered  at  any  time  it  is  received  and  may 
be  accepted. 

(f)(1)  Offers  may  be  withdrawn  by  written 
notice  (including  signed  facsimile  copies)  or 
telegram  (including  mailgram]  received: 

(i)  prior  to  the  dale  for  bid  opening  if  the 
offer  was  submitted  in  response  to  an 
invitation  for  bid:  or 

(ii)  at  anytime  prior  to  award  if  the  offer 
was  submitted  in  response  to  a  request  for 
proposal. 

(2)  Offers  may  be  withdrawn  in  person  by 
an  offeror  or  an  authorized  representative,  if 
the  representative's  identity  is  made  known 
and: 

(i)  for  offers  submitted  in  response  to  an 
invitation  for  bid,  the  representative  signs  a 
receipt  for  the  offer  before  award;  or 

(ii)  for  other  than  sealed  bidding,  the 
offeror  or  its  representative  delivers  a  written 
or  facsimile  notice  of  withdrawal  to  the 
contracting  officer. 

(End  of  provision) 

252.211-7020    Business  type 
c«i1tflcatior>— commercial  Itsms. 

As  prescribed  at  211.7004-6(a)(3). 
insert  the  following  provision: 

Business  Tjpe  CertifkatioD— Commercial 
Items  (May  1991) 

(a)  Definitions:  (1)  Handicapped  individual 
means  a  person  who  has  a  physical,  mental, 
or  emotional  impairment  defect  ailment 
disease,  or  disability  of  a  permanent  nature 
which  in  any  way  limits  the  selection  of  any 
type  of  employment  for  which  the  person 
would  otherwise  be  qualified  or  qualifiable. 

(2)  Public  or  private  organization  for  the 
handicapped  means  one  which: 

(i)  is  organized  under  the  laws  of  the 
United  States  or  of  any  State,  operated  in  the 
interest  of  handicapped  individuals,  the  net 
income  of  which  does  not  inure  in  whole  or  in 
part  to  the  benefit  of  any  shareholder  or  other 
individual; 

(ii)  complies  with  any  applicable 
occupational  health  and  safety  standard 
prescribed  by  the  Secretary  of  Labor,  and 

(iii)  employs  in  the  production  of 
commodities  and  in  the  provision  of  services, 
handicapped  individuals  for  not  less  than  75 
percent  of  the  direct  labor  required  for  the 
production  or  provision  of  the  commodities  or 
services. 

(3)  Small  business  concern,  as  used  in  this 
provision,  means  a  concern,  including  its 
affiliates,  that  is  independently  owned  and 
operated,  not  dominate  in  the  field  of 
operation  in  which  it  is  bidding  on 
Government  contracts,  and  qualified  at  a 
small  business  under  the  criteria  and  size 
standards  in  13  CFR  part  121. 
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(4)  Small  disadvantaged  business  concern, 
as  used  in  this  provision,  means  a  small 
business  concern,  including  mass  media, 
owned  and  controlled  by  individuals  who  are 
both  socially  and  economically 
disadvantaged,  as  deflned  in  regulations 
prescribed  by  the  U.S.  Small  Business 
Administration  at  13  CFR  part  124.  the 
majority  of  earnings  of  which  directly  accrue 
to  such  individuals.  (13  CFR  part  124 
generally  provides  that  a  small 
disadvantaged  business  concern  is  a  small 
business  concern  (1)  which  is  at  least  51 
percent  owned  by  one  or  more  socially  and 
economically  disadvantaged  individuals;  or 
in  the  case  of  any  publicly  owned  business, 
at  least  51  percent  of  the  voting  stock  of 
which  is  owned  by  one  or  more  socially  and 
economically  disadvantaged  individuals,  and 
(2)  whose  management  and  daily  business 
operations  are  controlled  by  one  or  more 
such  individuals.)  (See  13  CFR  124.01  through 
124.110.) 

(5)  Women-owned,  as  used  in  this 
provision,  means  a  small  business  that  is  at 
least  51  percent  owrned  by  a  woman  or 
women  who  is  gr  are  U.S.  citizens  and  who 
also  control  and  operate  the  business. 

(bj  Representations — (1)  Type  of  Business 
Organization.  The  offeror  represents  that — 
(i)  If  the  offeror  is  a  U.S.  entity,  it  operates 

3s: a  corporation  incorporated 

under  the  laws  of  the  State  of ; 

.  an  individual; a 


partnership; 
organization;  or. 


.  a  nonprofit 

a  joint  venture; 


(ii)  If  the  offeror  is  a  foreign  entity,  it 

operates  as: . a  corporation, 

registered  for  business  in 

(country); an  individual; 

a  partnership; a 

nonprofit  organization;  or. a  joint 

venture. 

(2)  Small  Business  Concern 
Representation.  The  offeror  represents  and 

certifies  as  part  of  its  offer  that  it 

'*• is  not  a  small  business  concern 

and  that all. not  all 

end  items  to  be  furnished  will  be 
manufactured  or  produced  by  a  small 
business  concern  in  the  United  States,  its 
territories  or  possessions.  Puerto  Rico,  or  the 
Trust  Territory  of  the  Pacific  Islands. 

Note:  Offerors  who  have  represented  that 
they  are  not  small  business  concerns  are  not 
required  to  complete  the  representations  and 
certifications  in  paragraphs  (b)(3)  through 
(b)(7)  of  this  clause. 

(3)  Small  Disadvantaged  Business  Concern 
Representation,  (i)  The  offeror  represents  and 

certifies  that  it is, js 

not  a  small  disadvantaged  business  concern. 

(ii)  The  offeror  represents  that  its 
ownership  falls  within  at  least  one  of  the 
followring  categories  (check  the  applicable 
categories): 

Subcontinent  Asian  (Asian-Indian) 

American  (U.S.  Citizen  with  origins  from 
India,  Pakistan,  Bangladesh,  or  Sri  Lanka); 
.  Asian-Pacific  American  (U.S. 


Citizen  with  origins  from  Japan,  China.  The 
Philippines.  Vietnam.  Korea.  Samoa.  Guam. 
U.S.  Trust  Territory  of  the  Pacific  Islands. 


Northern  Mariana  Islands,  Laos, 

Cambodia,  or  Taiwan): 

Black  American  (U.S.  Citizen); 

Hispanic  American  (U.S.  Citizen 

with  origins  from  South  America.  Central 
America.  Mexico.  Cuba,  the  Dominican 
Republic  Puerto  Rico,  Spain  or  Portugal); 
Native  American  (American 


Indians.  Eskimos,  Aleuts,  or  Native 
Hawaiians): 

.  Individual/concern  currently 


certified  for  participation  in  the  Minority 
Small  Business  and  Capital  Ownership 
Development  Program  under  section  8(a)  of 
the  Small  Business  Act  (15  U.S.C.  e37(a)); 
or. 

Other  (The  offeror  must  complete 


(3)(iii)  below  if  this  block  is  checked) 
(iii)  Complete  only  if  item  (3)(ii)  above  is 
checked  "Other." 

The  offeror  represents  and  certifies,  as  part 
of  its  offer,  that  the  Small  Business 
Administration  (SBA) has 


.  has  not  made  a  determination 


concerning  the  offeror's  status  as  a  small 
disadvantaged  business  concern.  If  the  SBA 
has  made  such  a  determination,  the  date  of 

the  determination  was and  the 

offeror  certifies  that  it was, 

.  was  not  found  by  the  SBA  to  be 


socially  and  economically  disadvantaged  as 
a  result  of  that  determination  and  that  no 
circumstances  have  changed  to  vary  that 
determination. 

(4)  Women-Owned  Small  Business 
Representation.  The  offeror  represents  and 

certifies  that  it is. is  not  a 

women-owned  small  business  concern. 

(5)  Organization  for  the  Handicapped 
Representation,  (i)  The  offeror  represents  and 

certifies  that  it is. is  not  a 

public  or  private  organization  for  the 
handicapped  and  agrees  that  at  least  75 
percent  of  the  direct  labor  required  in  the 
performance  of  any  resultant  contract  will  be 
performed  by  handicapped  individuals. 

(ii)  An  offeror  certifying  in  the  affirmative 
in  (5)(i)  is  eligible  to  participate  in  any 
resultant  contract  as  if  it  were  a  small 
business  concern. 

(6)  Subcontracting  Limitation.  The  offeror 
represents  and  certifies  that  in  performance 

of  the  contract  it will. will 

not  perform  work  for  at  least  50  percent  of 
the  cost  of  manufacturing  the  items,  not 
including  the  cost  of  materials. 

(7)  Complete  only  if  the  offer  has  certified 
itself  to  be  a  small  business  in  one  of  the 
categories  of  this  subparagraph: 

Offeror's  number  of  employees  for  the  past 
12  months  or  offeror's  average  annual  gross 
revenue  for  the  last  3  fiscal  years.  (Check  one 
of  the  following.) 


No.  of  employees 


.  50orfewi«r 


Average  annuaJ  gross 
revenues 


No.  at  eniployees 


.51-100 
-  101-250 
.251-500 
.  501-750 
.  751-1.000 
.  Over  1,000 


Average  annual  gross 
rw^enoes 


lion. 


million. 


Hon. 


miKoa 


mHlkKL 


$1.000.001-$2  mil- 

$2,000,001-53.5 

$3,500,001-$5  mil- 

$5,000,001-$10 

$10,000,001-«17 

Over  $17  million. 


SI  milton  or  less. 


(c)  Labor  Surplus  Area  Representation.  (1) 
Each  offeror  desiring  to  be  considered  as  a 
labor  surplus  area  (LSA)  concern  shall 
indicate  below  the  address(es)  where  costs 
incurred  on  account  of  manufacturing  or 
production  (by  offeror  or  first  tier 
subcontractor)  will  amount  to  more  than  50 
percent  of  the  contract  price.  If  more  than  one 
location  is  to  be  used,  list  each  location  and 
the  costs  to  be  incurred  at  each,  slated  as  a 
percentage  of  the  contract  price: 
Name  of  Company: 
Street  Address: 
City/County: 
State: 

(2)  The  offeror's  status  as  a  labor  surplus 
area  concern  may  affect: 

(i)  entitlement  to  award  in  case  of  tie 
offers;  or 

(ii)  offer  evaluation  in  accordance  with  the 
Buy  American  Act  clause,  if  included  in  this 
solicitation. 

(3)  Failure  to  list  the  location{8)  of 
manufacture  or  production  and  the 
percent age(s)  of  cost  to  be  incurred  at  each 
location  will  preclude  consideration  of  the 
offeror  as  an  LSA  concern.  If  the  offeror  is 
awarded  a  contract  as  a  LSA  concern  and 
would  not  have  otherwise  qualified  for 
award,  the  offeror  shall  perform  the  contract 
or  cause  the  contract  to  be  performed  in 
accordance  with  the  obligations  of  a  LSA 
concern. 

(End  of  Certification) 
(End  of  Provision) 

252.2 1 1  -702 1    Clauses  to  be  included  In 
contracts  wttti  subcontractors  and 
•uppllers— commercial  items. 

As  prescribed  at  211.7005(a).  insert  the 
following  clause: 

Clauses  To  B«  Included  in  Contracts  With 
Subcontractors  and  Suppliers — Commercial 
Items  (May  1991) 

(a)  Definitions. 

Subcontractor  means  an  entity  producing 
an  item  for  another  entity  to  the  other  entity's 
specifications,  designs  or  drawings.  The  term 
does  not  include  entities  that  produce  such 
items  to  their  own  specifications,  designs  or 
drawings  for  sale  to  others. 

Suppliers  means  an  entity  that  produces 
items  to  its  own  specifications,  designs,  or 
drawings  for  sale  to  others. 

(b)  The  contractor  shall  not  include  any 
FAR  or  DEARS  clause  in  its  contracts  with  its 
subcontractors  and  suppliers  or  require  its 
subcontractors  or  suppliers  to  include  FAR  or 


Federal  Regist 


DEARS  clauses  in  contracts  witi 
subcontractors  or  suppliers  unle 
is  listed  in  paragraphs  (b)(1)  thrt 
this  clause,  is  applicable  at  the  I 
is  included  In  the  prime  contract 

(1)  All  contracts  with  subconti 
suppliers.  The  prime  contractor  i 
the  following  clauses  in  all  conti 
subcontractors  and  suppliers,  if 
are  applicable  to  such  contracts, 
require  its  subcontractors  and  s« 
include  these  clauses  in  lower  tii 
the  clauses  are  applicable  to  a  p 
lower  tier  contract: 

FAR  52.203-12    Limitation  on  Pi 

Influence  Certain  Federal  Ti 
FAR  52.222-1    Notice  to  the  Goi 

Labor  Disputes. 
FAR  52.222-22    Previous  Contrs 

Compliance  Reports. 
FAR  52.222-26    Equal  Opportun 
FAR  52.222-35    Affirmative  Act 

Special  Disabled  and  Vietnt 

Veterans. 
FAR  52.222-36    Affirmative  Act 

Handicapped  Workers. 
FAR  52.222-37    Employment  Re 

Special  Disabled  Veterans  t 

of  the  Vietnam  Era. 
FAR  52.225-12    Notice  of  Restri 

Contracting  with  Sanctionei 
FAR  52.225-13     Restrictions  on 

with  Sanctioned  Persons. 
252.223-7005    Notice  of  Radioac 

Materials. 
252.225-7001     Buy  American  Ac 

Balance  of  Payment  Prograr 
252.225-7006    Buy  American  Ac 

Agreement  Act  and  the  BaU 

Payments  Program. 
252.225-7015    United  States  Pro 

Certificate  (Military  Assisia 

Program). 
252.225-7016    United  States  Pro 

(Military  Assistance  Prograi 

(2)  Only  contracts  with  subcoi 
The  prime  contractor  shall  inclu< 
following  clauses  in  all  contracti 
subcontractors,  if  the  clauses  an 
to  such  contracts,  and  shall  requ 
subcontractors  to  include  these  ( 
lower  tier  subcontracts  when  thi 
applicable  to  a  particular  lower 

FAR  52.220-4    Labor  Surplus  Ai 

Subcontracting  Program. 
FAR  52.222-25    Affirmative  Act 

Compliance. 
FAR  52.223-1     Clear  Air  and  W 

Certification. 
FAR  52.223-2    Clean  Air  and  W 
FAR  52.225-10    Duty-Free  Entry 
FAR  52.225-11    Certain  Commu 
FAR  52.222-21    Certification  of 

Nonse^vgated  Facilities. 
252.21 1-701 1     Audi  I  of  Contract 

Modifications — Commercial 
252.247-7208     Transportation  of 

Sea. 

(3)  Only  contracts  with  first  ti 
subcontractors.  The  prime  contr 
include  the  following  clauses  on 
tier  subconfracts  if  the  clauses  a 
to  a  particular  first  tier  subcontr. 
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I  Islands,  Laos, 
wan); 

nerican  {VS.  Citizen); 
;  American  (U.S.  Citizen 
n  South  America,  Central 
o,  Cuba,  the  Dominican 
» Rico,  Spain  or  Portugal); 
merican  {American 
s.  Aleuts,  or  Native 

il/concem  currently 
icipation  in  the  Minority 
ind  Capital  Ownership 
3gram  under  section  8(a)  of 
!ss  Act  (15  U.S.C.  637(a)); 

le  offeror  must  complete 
(lis  block  is  checked), 
ly  if  item  (3)(ii)  above  is 

isents  and  certifies,  as  part 
'■  Small  Business 

lA) has, 

made  a  determination 
ror's  status  as  a  small 
iness  concern.  If  the  SBA 
^termination,  the  date  of 

vas and  the 

t  it was, 

I  found  by  the  SBA  to  be 
Tiically  disadvantaged  as 
^rmination  and  that  no 

i  changed  to  vary  that 

id  Small  Business 

e  offeror  represents  and 

is. is  not  a 

II  business  concern. 
for  the  Handicapped 

The  offeror  represents  and 

is, is  not  a 

;anization  for  the 
^es  that  at  least  75 
t  labor  required  in  the 
resultant  contract  will  be 
capped  individuals, 
tifying  in  the  affirmative 
i  participate  in  any 
s  if  it  were  a  small 

J  Limitation.  The  offeror 
fies  that  in  performance 

will, will 

r  at  least  SO  percent  of 

uring  the  items,  not 

materials. 

if  the  offer  has  certified 

usiness  in  one  of  the 

^paragraph: 

jf  employees  for  the  past 

's  average  annual  gross 

i  fiscal  years.  (Check  one 


Na  o(  employees 


-51-100 
- 101-250 
.251-500 
-  501-750 
.  751-1,000 
Over  1,000 


Average  annual  gross 
revenues 


Hon. 


million. 


$1,000,001 -$2  fDil- 
$2,000,001-$3.5 

$3,500,001-$5  mil- 
$5,000,001-$10 

$10,000.001-«17 

million. 

Over  $17  million. 


lion. 


million. 


Average  annual  gross 
revenues 


SI  million  or  less. 


(c)  Labor  Surplus  Area  Representation.  (1) 
Each  offeror  desiring  to  be  considered  as  a 
labor  surplus  area  (LSA)  concern  shall 
indicate  below  the  addressfes)  where  costs 
incurred  on  account  of  manufacturing  or 
production  (by  offeror  or  first  tier 
subcontractor)  will  amount  to  more  than  50 
percent  of  the  contract  price.  If  more  than  one 
location  is  to  be  used,  list  each  location  and 
the  costs  to  be  incurred  at  each,  stated  as  a 
percentage  of  the  contract  price: 
Name  of  Company: 
Street  Address: 
City/County: 
State: 

(2)  The  offeror's  status  as  a  labor  surplus 
area  concern  may  affect: 

(i)  entitlement  to  award  in  case  of  tie 
offers;  or 

(ii)  offer  evaluation  in  accordance  with  the 
Buy  American  Act  clause,  if  included  in  this 
solicitation. 

(3)  Failure  to  list  the  location(8)  of 
manufacture  or  production  and  the 
percentage(s)  of  cost  to  be  incurred  at  each 
location  will  preclude  consideration  of  the 
offeror  as  an  LSA  concern.  If  the  offeror  is 
awarded  a  contract  as  a  LSA  concern  and 
would  not  have  otherwise  qualified  for 
award,  the  offeror  shall  perform  the  contract 
or  cause  the  contract  to  be  performed  in 
accordance  with  the  obligations  of  a  LSA 
concern. 

(End  of  Certification) 
(End  of  Provision) 

252.21 1-7021    Clauses  to  be  Included  In 
contracts  wftti  subcontractors  and 
suppliers— commercial  items. 

As  prescribed  at  211.7005(a).  insert  the 
following  clause: 

Clauses  To  Be  Included  in  Contracts  With 
Subcontractors  and  Suppliers — Commercial 
Items  (May  1991) 

(a)  Definitions. 

Subcontractor  means  an  entity  producing 
an  item  for  another  entity  to  the  other  entity's 
specifications,  designs  or  drawings.  The  term 
does  not  include  entities  that  produce  such 
Items  to  their  own  specifications,  designs  or 
drawings  for  sale  to  others. 

Suppliers  means  an  entity  that  produces 
items  to  its  own  specifications,  designs,  or 
drawings  for  sale  to  others. 

(b)  The  contractor  shall  not  include  any 
FAR  or  DFARS  clause  in  its  contracts  with  its 
subcontractors  and  suppliers  or  require  its 
subcontractors  or  suppliers  to  include  FAR  or 


DFARS  clauses  in  contracts  with  lower  tier 
subcontractors  or  suppliers  unless  the  clause 
is  listed  in  paragraphs  (b)(1)  through  (b)(3)  of 
this  clause,  is  applicable  at  the  lower  tier  and 
is  included  in  the  prime  contract. 

(1)  All  contracts  with  subcontractors  and 
suppliers.  The  prime  contractor  shall  include 
the  following  clauses  in  all  contracts  with  its 
subcontractors  and  suppliers,  if  the  clauses 
are  applicable  to  such  contracts,  and  shall 
require  its  subcontractors  and  suppliers  to 
include  these  clauses  in  lower  tier  contracts  if 
the  clauses  are  applicable  to  a  particular 
lower  tier  contract: 

F.^R  52.203-12    Limitation  on  Payments  to 

Influence  Certain  Federal  Transactions. 
FAR  52.222-1    Notice  to  the  Government  of 

Labor  Disputes. 
FAR  52.222-22    Previous  Contracts  and 

Compliance  Reports. 
FAR  52.222-26    Equal  Opportunity. 
FAR  52.222-35    Affirmative  Action  for 

Special  Disabled  and  Vietnam  Era 

Veterans. 
FAR  52.222-38    Affirmative  Action  for 

Handicapped  Workers. 
FAR  52.222-37    Employment  Reports  on 

Special  Disabled  Veterans  and  Veterans 

of  the  Vietnam  Era. 
FAR  52.225-12    Notice  of  Restrictions  on 

Contracting  with  Sanctioned  Persons. 
FAR  52.225-13    Restrictions  on  Contracting 

with  Sanctioned  Persons. 
252.223-7005    Notice  of  Radioactive 

Materials. 
252.225-7001    Buy  American  Act  and 

'  Balance  of  Payment  Program. 
252.225-7006    Buy  American  Act-Trade 

Agreement  Act  and  the  Balance  of 

Payments  Program. 
252.225-7015    United  States  Products 

Certificate  (Military  Assistance 

Program). 
252.225-7016    United  States  Products 

(Military  Assistance  Program). 

(2)  Only  contracts  with  subcontractors. 
The  prime  contractor  shall  include  the 
following  clauses  in  all  contracts  with  its 
subcontractors,  if  the  clauses  are  applicable 
to  such  contracts,  and  shall  require  its 
subcontractors  to  include  these  clauses  in 
lower  tier  subcontracts  when  the  clauses  are 
applicable  to  a  particular  lower  tier  contract: 

FAR  52.220-4    Labor  Surplus  Area 

Subcontracting  Program. 
FAR  52.222-25    Affirmative  Action 

Compliance. 
FAR  52.223-1     Clear  Air  and  Water 

Certification. 
FAR  52.223-2    Clean  Air  and  Water. 
FAR  52.225-10    Duty-Free  Entry 
FAR  52.225-11    Certain  Communist  Areas. 
FAR  52.222-21    Certification  of 

Nonse^vgated  Facilities. 
252.211-7011    Audit  of  Contract 

Modifications — Commercial  Items. 
252.247-7208    Transportation  of  Supplies  by 

Sea. 

(3)  Only  contracts  with  first  tier 
subcontractors.  The  prime  contractor  shall 
include  the  following  clauses  only  in  its  first 
tier  subcontracts  if  the  clauses  are  applicable 
to  a  particular  first  tier  subcontract: 


FAR  52.209-6    Protecting  Government's 

Interest  WTien  Subcontracting  with 

Contractors  Debarred,  Suspended,  or 

Proposed  for  Debarment. 
FAR  52.215-1    Examination  of  Records  by 

Comptroller  General. 
FAR  52.21»-a    Utilization  of  Small  Business 

Concerns  and  Small  Disadvantaged 

Business  Concerns. 
FAR  52.219-9    Small  Business  and  Small 

Disadvantaged  Business  Subcontracting 

Plan. 
252.203-7001    Special  Prohibition  on 

Employment. 
252.219-7000    Small  Business  and  Small 

Disadvantaged  Business  Subcontracting 

Plan  (DoD  Contracts). 
(End  of  Clause) 

252.215-7000    Pricing  Adjustments. 

As  pi^scribed  in  215.804-8(1).  use  the 
following  clause: 

PrictngAdjustments  (Dec.  1991) 

The  term  "pricing  adjustment"  as  used  in 
paragraph  (a)  of  the  clauses  entitled  "Price 
Reduction  for  Defective  Cost  or  Pricing 
Data — Modifications."  "Subcontractor  Cost 
or  Pricing  Data."  and  "Subcontractor  Cost  or 
Pricing  Data — Modifications,"  means  the 
aggregate  increases  and/or  decreases  in  cost 
plus  applicabie  profits. 
(End  of  clause) 

252.215-7001    AvallabWty  of  contractor 
records. 

As  prescribed  in  215.804-8(2),  use  the 
following  clause: 

Availability  of  Contractor  Records  (Dec  1991) 

(a)  Upon  request  by  the  Contracting 
Officer,  the  Contractor  shall  make  available 
in  a  timely  manner  to  the  Contracting  Officer 
all  records,  documents,  and  other  data 
related  to^ 

(1)  The  proposed,  negotiated,  and  incurred 
costs  and  related  profit  or  fee; 

(2)  Bills  of  material;  and 

(3)  Work  measurement  system  data  (and 
any  revision  to  such  data),  including  standard 
hours  of  work  content.  These  work 
measurement  system  data  are  those 
generated  from  time  standard  setting,  time 
monitoring  and  variance  analysis,  produced 
for  such  purposes  as  planning,  cost 
estimating,  and  productivity  improvement. 
Availability  includes  access  to  proposed  and 
negotiated  work  measurement  system  data 
(and  any  revision  to  such  data). 

(b)  Nothing  in  this  clause  requires  the 
Contractor — 

(1)  To  collect  or  maintain  data  not 
otherwise  collected  or  maintained;  or 

(2)  To  maintain  data  in  a  form  or  manner 
different  from  that  in  which  the  Contractor 
maintains  such  data. 

(c)  The  records,  documents,  and  other  data 
shall  be  available  for  review  until  three  years 
after  final  payment  under  this  contract. 
(End  of  clause) 

252.2 1 5-7002    Cost  estkmaUng  system 
requlrwnsnts. 

As  prescribed  in  215.811-70(h),  use  the 
following  clause: 


Cost  Estimating  System  Requirements  (Dec 
1991) 

(a)  Definition. 

Estimating  system  means  the  Contractor's 
policies,  procedures,  and  practices  for 
generating  estimates  of  costs  and  other  data 
included  in  proposals  submitted  to  customers 
in  the  expectation  of  receiving  contract 
awards.  Estimating  system  includes  the 
Contractor's — 

(1)  Organizational  structure; 

(2)  Established  lines  of  authority,  duties, 
and  responsibilities: 

(3)  Internal  controls  and  managerial 
reviews; 

(4)  Flow  of  work,  coordination,  and 
communication:  and 

(5)  Estimating  methods,  techniques, 
accumulation  of  historical  costs,  and  other 
analyses  used  to  generate  cost  estimates. 

(b)  General.  (1)  The  Contractor  shall 
establish,  maintain,  and  comply  with  an 
estimating  system  that  is  consistently  applied 
and  produces  reliable,  verifiable, 
supportable,  and  documented  cost  estimates 
that  are  an  acceptable  basis  for  negotiation 
of  fair  and  reasonable  prices. 

(2)  T^ie  system  should  be — 

(i)  Consistent  and  integrated  with  the 

Contractor's  related  management  systems: 

and 
(ii)  Subject  to  applicable  financial  control 

systems. 

(c)  Applicability.  Paragraphs  (d)  and  (e)  of 
this  clause  apply  if  the  contractor  is  a  large 
business  and  either — 

(1)  In  its  fiscal  year  preceding  award  of  this 
coirtract,  received  Department  of  Defense 
(DoD)  prime  contracts  or  subcontracts, 
totaling  $50  million  or  more  for  which 
certified  cost  or  pricing  data  were  required; 
or 

(2)  In  its  fiscal  year  preceding  award  of  this 
contract — 

(i)  Received  DoD  prime  contracts  or 
subcontracts  totaling  $10  million  or  more  (but 
less  than  S50  million)  for  which  certified  cost 
or  pricing  data  were  required;  and 

(ii)  Was  notified  in  writing  by  the 
Contracting  Officer  that  paragraphs  (d)  aitd 
(e)  of  this  clause  apply. 

(d)  System  requirements.  (1)  The 
Contractor  shall  disclose  its  estimating 
system  to  the  Administrative  Contracting 
Officer  (ACO)  in  writing.  If  the  Contractor 
wishes  the  Government  to  protect  the 
information  as  privileged  or  confidential,  the 
Contractor  must  mark  the  documents  with 
the  appropriate  legends  before  submission. 

(2)  An  estimating  system  disclosure  is 
adequate  when  the  Contractor  has  provided 
the  ACO  with  documentation  which — 

(i)  Accurately  describes  those  policies, 
procedures,  and  practices  that  the  Contractor 
currently  uses  in  preparing  cost  proposals: 
and 

(ii)  Provides  sufficient  detail  for  the 
Government  to  reasonably  make  an  informed 
judgment  regarding  the  adequacy  of  the 
contractor's  estimating  practices. 

(3)  The  Contractor  shall— 

(i)  Comply  with  its  disclosed  estimating 
system:  and 
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(ii)  Disclose  significant  changes  to  the  cost 
estimating  system  to  the  ACO  on  a  timely 
basis. 

(e)  Estimating  system  deficiencies.  (1)  The 
Contractor  shall  respond  to  a  written  report 
from  the  Government  which  identifies 
deficiencies  in  the  Contractor's  estimating 
system  as  follows: 

(i)  If  the  Contractor  agrees  with  the  report 
findings  and  recommendations,  the 
Contractor  shall — 

(A)  Within  30  days,  state  its  agreement  in 
writing:  and 

(B)  Within  60  days,  correct  the  deficiencies 
or  submit  a  corrective  action  plan  showing 
proposed  milestones  and  actions  leading  to 
elimination  of  the  deficiencies. 

(ii)  If  the  Contractor  disagrees  with  the 
report,  the  Contractor  shall,  within  30  days, 
state  its  rationale  for  disagreeing. 

(2)  The  ACO  will  evaluate  the  Contractor's 
response  and  notify  the  Contractor  of  the 
determination  concerning  remaining 
deficiencies  and/or  the  adequacy  of  any 
proposed  or  completed  corrective  action. 
(End  of  clause) 

252.215-7003  Industrial  modernization 
Incentive  program. 

As  prescribed  in  215.870-6,  use  the 
following  clause: 

Industrial  Modetnization  Incentive  Program 
(Dec  1991) 

(a)  This  clause  applies  if  the  Contractor  has 
an  Industrial  Modernization  Incentives 
Program  (IMIP)  business  agreement  which 
benefits  the  Government.  This  agreement 
may  be  directly  between  the  Government  and 
the  Contractor,  or  between  the  Contractor 
and  a  lower-tier  subcontractor,  as  long  as 
Government  approval  has  been  obtained  for 
the  subcontract  program. 

(b)  The  Contractor  may  earn  modernization 
incentives  in  accordance  with  the  terms  of  its 
IMIP  business  agreement. 

(c)  The  Contractor  shall  keep  records  of  all 
modernization  incentives  earned  under  each 
IMIP  business  agreement. 

(d)  The  Contractor  shall  include  this  clause 
in  all  subcontracts  where  the  subcontractor  is 
participating  in  a  Government  approved  IMIP 
business  agreement. 

(End  of  clause) 

252.216-7000    Economic  price 
adjustment— basic  steel,  aluminum,  brass, 
bronze,  or  copper  mill  products. 

As  prescribed  in  216.203-4-70{a),  use 
the  following  clause: 

Economic  Price  Adjustment — Basic  Steel, 
Aluminum,  Brass,  Bronze,  or  Copper  Mill 
Products  (Dec.  1991) 

(a)  Definitions. 

As  used  in  this  clause. 

Established  price  means  a  price  which — 

(1)  Is  an  established  catalog  or  market 
price  for  a  commercial  item  sold  in 
substantial  quantities  to  the  general  public; 
and 

(2)  Meets  the  criteria  of  FAR  15.604-3. 
Unit  price  excludes  any  part  of  the  price 

which  reflects  requirements  for  preservation, 
packaging,  and  packing  beyond  standard 
commercial  practice. 


(b)  The  Contractor  warrants  that  the  unit 
price  stated  for  (Identify  the  item]  is  not  in 
excess  of  the  Contractor's  established  price 
in  effect  on  the  date  set  for  opening  of  bids 
(or  the  contract  date  if  this  is  a  negotiated 
contract)  for  like  quantities  of  the  same  item. 
This  price  is  the  net  price  after  applying  any 
applicable  standard  trade  discounts  offered 
by  the  Contractor  from  its  catalog,  list,  or 
schedule  price. 

(c)  The  Contractor  shall  promptly  notify  the 
Contracting  Officer  of  the  amount  and 
effective  date  of  each  decrease  in  any 
established  price. 

(1)  Each  corresponding  contract  unit  price 
shall  be  decreased  by  the  same  percentage 
that  the  established  price  is  decreased. 

(2)  This  decrease  shall  apply  to  items 
delivered  on  or  after  the  effective  date  of  the 
decrease  in  the  Contractor's  established 
price. 

(3)  This  contract  shall  be  modified 
accordingly. 

(4)  The  Contractor  shall  certify  on  each 
invoice  that  each  unit  price  stated  reflects  all 
decreases  required  by  this  clause,  or  shall 
certify  on  the  final  invoice  that  all  price 
decreases  required  by  this  clause  have  been 
applied  as  required. 

(d)  If  the  Contractor's  established  price  is 
increased  after  the  date  set  for  opening  of 
bids  (or  the  contract  date  if  this  is  a 
negotiated  contract),  upon  the  Contractor's 
written  request  to  the  Contracting  Officer,  the 
corresponding  contract  unit  price  shall  be 
increased  by  the  same  percentage  that  the 
established  price  is  increased,  and  this 
contract  shall  be  modified  accordingly, 
provided — 

(1)  The  aggregate  of  the  increases  in  any 
contract  unit  price  under  this  contract  shall 
not  exceed  10  percent  of  the  original  contract 
unit  price; 

(2)  The  increased  contract  unit  price  shall 
be  effective  on  the  effective  date  of  the 
increase  in  the  applicable  established  price  if 
the  Contractor's  written  request  is  received 
by  the  Contracting  Officer  within  ten  days  of 
the  change.  If  it  is  not,  the  effective  date  of 
the  increased  unit  price  shall  be  the  date  of 
receipt  of  the  request  by  the  Contracting 
Officer  and 

(3)  The  increased  contract  unit  price  shall 
not  apply  to  quantities  scheduled  for  delivery 
before  the  effective  date  of  the  increased 
contract  unit  price  unless  the  Contractor's 
failure  to  deliver  before  that  date  results  from 
causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  Contractor,  within 
the  meaning  of  the  Default  clause  of  this 
contract. 

(4)  The  Contracting  Officer  shall  not 
execute  a  modification  incorporating  an 
increase  in  a  contract  unit  price  under  this 
clause  until  the  increase  is  verified. 

(e)  Within  30  days  after  receipt  of  the 
Contractor's  written  request,  the  Contracting 
Officer  may  cancel,  without  liability  to  either 
party,  any  portion  of  the  contract  affected  by 
the  requested  increase  and  not  delivered  at 
the  time  of  such  cancellation,  except  as 
follows — 

(1)  The  Contractor  may  after  that  time 
deliver  any  items  which  the  Contractor 
certifies,  by  notice  received  by  the 
Contracting  Officer  within  ten  days  a^Xet  the 


Contractor  receives  the  cancellation  notice, 
were  completed  or  in  the  process  of 
manufacture  at  the  time  of  receipt  of  the 
cancellation  notice. 

(2)  The  Government  shall  pay  for  those 
items  at  the  contract  unit  price  increased  to 
the  extent  provided  by  paragraph  (d)  of  this 
clause. 

(3)  Any  standard  steel  supply  item  shall  be 
deemed  to  be  in  the  process  of  manufacture 
when  the  steel  for  that  item  is  in  the  state  of 
processing  after  the  beginning  of  the  furnace 
melt. 

(f)  Pending  any  cancellation  of  this  contract 
under  [Paragraph  (e)  of  this  clause,  or  if  there 
is  no  cancellation,  the  Contractor  shall 
continue  deliveries  according  to  the  delivery 
schedule  of  the  contract.  The  Contractor  shall 
be  paid  for  those  deliveries  at  the  contract 
unit  price  increased  to  the  extent  provided  by 
paragraph  (d)  of  this  clause. 

(End  of  clause) 

252.2 1 6-700 1    Economic  price 
adjustment— nonstandard  steel  Items. 

As  prescribed  in  216,203-4-70(b),  use 
the  following  clause: 

Economic  Price  Adjustment — Nonstandard 
Steel  Items  (Dec.  1991) 

(a)  Definitions. 

As  used  in  this  clause — 

Base  labor  index  means  the  average  of  the 
labor  indices  for  the  three  months  which 
consist  of  the  month  of  bid  opening  (or  offer 
submission)  and  the  months  immediately 
preceding  and  following  that  month. 

Base  steel  index  means  the  Contractor's 
established  price  (see  note  6)  including  all 

applicable  extras  of  $ per 

(see  note  1)  for (see  note  2)  on  the 

date  set  forbid  opening  (or  the  date  of 
submission  of  the  offer). 

Current  labor  index  means  the  average  of 
the  labor  indices  for  the  month  in  which 
delivery  of  supplies  is  required  to  be  made 
and  the  month  preceding. 

Current  steel  index  means  the  Contractor's 
established  price  (see  note  6)  for  that  item, 
including  all  applicable  extras  in  effect 

days  (see  note  3)  prior  to  the  first 

day  of  the  month  in  which  delivery  is 
required. 

Established  price  is — 

(1)  A  price  which — 

(i)  Is  an  establishfed  catalog  or  market  price 
of  a  commercial  item  sold  in  substantial 
quantities  to  the  general  public;  and 

(ii)  Meets  the  criteria  of  FAR  15.804-3;  and 

(2)  The  net  price  after  applying  any 
applicable  standard  trade  discounts  offered 
by  the  Contractor  from  its  catalog,  list,  or 
schedule  price.  (But  see  note  6.) 

Labor  index  means  the  average  straight 
time  hourly  earnings  of  the  Contractor's 

employees  in  the shop  of  the 

Contractor's plant  (see  note  4)  for 

any  particular  month. 

Month  means  calendar  month.  However,  if 
the  Contractor's  accounting  period  does  not 
coincide  with  the  calendar  month,  then  that 
accounting  period  shall  be  used  in  heu  of 
month. 

(b)  Each  contract  unit  price  shall  he  subject 
to  revision,  und*r  the  terms  of  this  clause,  to 


Federal  Regist^ 


reflect  changes  in  the  cost  of  lab 
For  purpose  of  this  price  revisior 
proportion  of  the  contract  unit  pi 
attributable  to  costs  of  labor  not 
included  in  the  price  of  the  steel 
identified  under  the  base  steel  ir 
definition  in  paragraph  (a)  shall 
percent,  and  the  proportion  of  th 
unit  price  attributable  to  the  cosi 
shall  be percent.  (See  not 

(c)(1)  Unless  otherwise  specifi 
contract,  the  labor  index  shall  be 
by  dividing  the  total  straight  timi 
the  Contractor's  employees  in  th 
identified  in  paragraph  (a)  for  ar 
month  by  the  total  number  of  str 
hours  worked  by  those  employe! 
month. 

(2)  Any  revision  in  a  contract  i 
reflect  changes  in  the  cost  of  lab 
computed  solely  by  reference  to 
labor  index"  and  the  "current  la. 

(d)  Any  revision  in  a  contract ' 
reflect  changes  in  the  cost  of  ste< 
computed  solely  by  reference  to 
steel  index"  and  the  "current  ste 

(e)(1)  Each  contract  unit  price 
revised  for  each  month  in  which 
supplies  is  required  to  be  made. 

(2)  The  revised  contract  unit  p 
apply  to  the  deliveries  of  those  q 
required  to  l>e  made  in  that  moni 
of  when  actual  delivery  is  made. 

(3)  Each  revised  contract  unit  | 
computed  by  adding — 

(i)  The  adjusted  cost  of  labor  ( 

multiplying percent  of  the 

unit  price  by  a  fraction,  of  which 
numerator  shall  be  the  current  In 
and  the  denominator  shall  be  tht 
index): 

(ii)  The  adjusted  cost  of  steel  ( 

multiplying percent  of  the 

unit  price  by  a  fraction,  of  which 
numerator  shall  be  the  current  si 
and  the  denominator  shall  be  the 
index):  and 

(iii)  The  amount  equal  to 

the  original  contract  unit  price  (r 
that  portion  of  the  unit  price  whi 
neither  to  the  cost  of  labor  nor  tl 
steel,  and  which  is  therefore  not 
revision  (see  note  5]). 

(4)  The  aggregate  of  the  increa 
contract  unit  price  under  this  coi 
not  exceed  ten  percent  of  the  ori 
contract  unit  price. 

(5)  Computations  shall  be  mad 
nearest  one-hundredth  of  one  ce 

(f)(1)  Pending  any  revisions  of 
unit  prices,  the  Contractor  shall  I 
contract  unit  price  for  deliveries 

(2)  Within  30  days  after  final  d 
such  other  period  as  may  be  auti 
the  Contracting  Officer),  the  Con 
furnish  a  statement  identifying  a 
the  correctness  of^ 

(i)  The  average  straight  time  h 
earnings  of  the  Contractor's  emp 
shop  identified  in  paragraph  (a)  i 
relevant  to  the  computations  of  t 
labor  index  and  the  current  labo 

(ii)  The  Contractor's  establish) 
note  6).  including  all  applicable  t 
quantities  of  the  iteni  that  are  rel 
computation  of  the  base  steel  int 
current  steel  index. 
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»r  warrants  that  the  unit 
nlify  the  item)  is  not  in 
actor's  established  price 
!  set  for  opening  of  bids 
i  if  this  is  a  negotiated 
entities  of  the  same  item, 
price  after  applying  any 
trade  discounts  offered 
om  its  catalog,  hst,  or 

r  shall  promptly  notify  the 
of  the  amount  and 
h  decrease  in  any 

iding  contract  unit  price 
)y  the  same  percentage 
price  is  decreased, 
shall  apply  to  items 
'  the  effective  date  of  the 
iractor's  established 

hall  be  modified 

■  shall  certify  on  each 
it  price  stated  reflects  all 
ly  this  clause,  or  shall 
ivoice  that  all  price 
>y  this  clause  have  been 

}r'8  established  price  is 
ate  set  for  opening  of 
date  if  this  is  a 
upon  the  Contractor's 
B  Contracting  Officer,  the 
ict  unit  price  shall  be 
le  percentage  that  the 
ncreased.  and  this 
iified  accordingly. 

if  the  increases  in  any 
ider  this  contract  shall 
t  of  the  original  contract 

ontract  unit  price  shall 
fective  date  of  the 
:able  established  price  if 
ten  request  is  received 
fficer  within  ten  days  of 
t,  the  effective  date  of 
ce  shall  be  the  date  of 
by  the  Contracting 

ontract  unit  price  shall 
s  scheduled  for  delivery 
ate  of  the  increased 
less  the  Contractor's 
re  that  date  results  from 
ntrol  and  without  the 
the  Contractor,  within 
ifault  clause  of  this 

Officer  shall  not 
n  incorporating  an 
unit  price  under  this 
ise  is  verified, 
ifter  receipt  of  the 
equest,  the  Contracting 
ilhout  liability  to  either 
he  contract  affected  by 
;  and  not  delivered  at 
illation,  except  as 

nay  after  that  time 
:h  the  Contractor 
eived  by  the 
ithin  ten  days  ^ter  the 


Contractor  receives  the  cancellation  notice, 
were  completed  or  in  the  process  of 
manufacture  at  the  time  of  receipt  of  the 
cancellation  notice. 

(2)  The  Government  shall  pay  for  those 
items  at  the  contract  unit  price  increased  to 
the  extent  provided  by  paragraph  (d)  of  this 
clause. 

(3)  Any  standard  steel  supply  item  shall  be 
deemed  to  be  in  the  process  of  manufacture 
when  the  steel  for  that  item  is  in  the  state  of 
processing  after  the  beginning  of  the  furnace 
melt. 

(f)  Pending  any  cancellation  of  this  contract 
under  ftaragraph  (e)  of  this  clause,  or  if  there 
is  no  cancellation,  the  Contractor  shall 
continue  deliveries  according  to  the  delivery 
schedule  of  the  contract.  The  Contractor  shall 
be  paid  for  those  deliveries  at  the  contract 
unit  price  increased  to  the  extent  provided  by 
paragraph  (d)  of  this  clause. 

(End  of  clause) 

252.216-7001    Economic  pric* 
adjustment— nonstandard  atMl  Items. 

Art  prescribed  in  216.203-4-70(b),  use 
the  following  clause: 

Economic  Price  Adjustment — Nonstandard 
Steel  Items  (Dec.  1991) 

(a)  Definitions. 

As  used  in  this  clause — 

Base  labor  index  means  the  average  of  the 
labor  indices  for  the  three  months  which 
consist  of  the  month  of  bid  opening  (or  offer 
submission)  and  the  months  immediately 
preceding  and  following  that  month. 

Base  steel  index  means  the  Contractor's 
established  price  (see  note  6)  including  all 

applicable  extras  of  $ per 

(see  note  1)  for (see  note  2)  on  the 

date  set  forbid  opening  (or  the  dale  of 
submission  of  the  offer). 

Current  labor  index  means  the  average  of 
the  labor  indices  for  the  month  in  which 
delivery  of  supplies  is  required  to  be  made 
and  the  month  preceding. 

Current  steei  index  means  the  Contractor's 
established  price  (see  note  6)  for  that  item, 
including  all  applicable  extras  in  effect 

days  (see  note  3)  prior  to  the  first 

day  of  the  month  in  which  delivery  is 
required. 
Established  price  is — 

(1)  A  price  which — 

(i)  Is  an  establishfed  catalog  or  market  price 
of  a  commercial  item  sold  in  substantial 
quantities  to  the  general  public;  and 

(ii)  Meets  the  criteria  of  FAR  15.804-3;  and 

(2)  The  net  price  after  applying  any 
applicable  standard  trade  discounts  offered 
by  the  Contractor  from  its  catalog,  list,  or 
schedule  price.  (But  see  note  6.) 

Labor  index  means  the  average  straight 
time  hourly  earnings  of  the  Contractor's 

employees  in  the shop  of  the 

Contractor's plant  (see  note  4)  for 

any  particular  month. 

Month  means  calendar  month.  However,  if 
the  Contractor's  accounting  period  does  not 
coincide  with  the  calendar  month,  then  that 
accounting  period  shall  be  used  in  heu  of 
month. 

(b)  Each  contract  unit  price  shall  be  subject 
to  revision,  under  the  terms  of  this  clause,  to 


reflect  changes  in  the  cost  of  labor  and  steel. 
For  purpose  of  this  price  revisioa  the 
proportion  of  the  contract  unit  price 
attributable  to  costs  of  labor  not  otherwise 
included  in  the  price  of  the  steel  item 
identified  under  the  base  steel  index 
definition  in  paragraph  (a)  shall  be     ' 
percent,  and  the  proportion  of  the  contract 
unit  price  attributable  to  the  cost  of  steel 
shall  be percent.  (See  note  5.) 

(c)(1)  Unless  otherwise  specified  in  this 
contract,  the  labor  index  shall  be  computed 
by  dividing  the  total  straight  time  earnings  of 
the  Contractor's  employees  in  the  shop 
identified  in  paragraph  (a)  for  any  given 
month  by  the  total  number  of  straight  time 
hours  worked  by  those  employees  in  that 
month. 

(2)  Any  revision  in  a  contract  unit  price  to 
reflect  changes  in  the  cost  of  labor  shall  be 
computed  solely  by  reference  to  the  "base 
labor  index"  and  the  "current  labor  index." 

(d)  Any  revision  in  a  contract  unit  price  to 
reflect  changes  in  the  cost  of  steel  shall  be 
computed  solely  by  reference  to  the  "base 
steel  index"  and  the  "current  steel  index." 

(e)(1)  Each  contract  unit  price  shall  be 
revised  for  each  month  in  which  delivery  of 
supplies  is  required  to  be  made. 

(2)  The  revised  contract  unit  price  shall 
apply  to  the  deliveries  of  those  quantities 
required  to  be  made  in  that  month  regardless 
of  when  actual  delivery  is  made. 

(3)  Each  revised  contract  unit  price  shall  be 
computed  by  adding — 

(i)  The  adjusted  cost  of  labor  (obtained  by 

multiplying percent  of  the  contract 

unit  price  by  a  fraction,  of  which  the 
numerator  shall  be  the  current  labor  index 
and  the  denominator  shall  be  the  base  labor 
index); 

(ii)  The  adjusted  cost  of  steel  (obtained  by 

multiplying percent  of  the  contract 

unit  price  by  a  fraction,  of  which  the 
numerator  shall  be  the  current  steel  index 
and  the  denominator  shall  be  the  base  steel 
index);  and 

(iii)  The  amount  equal  to percent  of 

the  original  contract  unit  price  (representing 
that  portion  of  the  unit  price  which  relates 
neither  to  the  cost  of  labor  nor  the  cost  of 
steel,  and  which  is  therefore  not  subject  to 
revision  (see  note  5)). 

(4)  The  aggregate  of  the  increases  in  any 
contract  unit  price  under  this  contract  shall 
not  exceed  ten  percent  of  the  original 
contract  unit  price. 

(5)  Computations  shall  be  made  to  the 
nearest  one-hundredth  of  one  cent. 

(f)(1)  Pending  any  revisions  of  the  contract 
unit  prices,  the  Contractor  shall  be  paid  the 
contract  unit  price  for  deliveries  made. 

(2)  Within  30  days  after  final  delivery  (or 
such  other  period  as  may  be  authorized  by 
the  Contracting  Officer),  the  Contractor  shall 
furnish  a  statement  identifying  and  certifying 
the  correctness  of — 

(i)  The  average  straight  time  hourly 
earnings  of  the  Contractor's  employees  in  the 
shop  identified  in  paragraph  (a)  that  are 
relevant  to  the  computations  of  the  base 
labor  index  and  the  current  labor  index:  and 

(ii)  The  Contractor's  established  prices  (see 
note  6),  including  all  applicable  extras  for  like 
quantities  of  the  iteni  that  are  relevant  to  the 
computation  of  the  base  steel  index  and  the 
current  steel  index. 


(3)  Upon  request  of  the  Contracting  Officer, 
the  Contractor  shall  make  available  all 
records  used  in  the  computation  of  the  labor 
indices. 

(4)  Upon  receipt  of  the  certified  statement, 
the  Contracting  Officer  will  compute  the 
revised  contract  unit  prices  and  modify  the 
contract  accordingly.  No  modification  to  this 
contract  will  be  made  pursuant  to  this  clause 
until  the  Contracting  Officer  has  verified  the 
revised  established  price  (see  note  6). 

(g)(1)  In  the  event  any  item  of  this  contract 
is  subject  to  a  total  or  partial  termination  for 
convenience,  the  month  in  which  the 
Contractor  receives  notice  of  the  termination, 
if  prior  to  the  month  in  which  delivery  is 
required,  shall  be  considered  the  month  in 
which  delivery  of  the  terminated  item  is 
required  for  the  purposes  of  determining  the 
current  labor  and  steel  indices  under 
paragraphs  (c)  and  (d). 

(2)  For  any  item  which  is  not  terminated  for 
convenience,  the  month  in  which  delivery  is 
required  under  the  contract  shall  continue  to 
apply  for  determining  those  indices  with 
respect  to  the  quantity  of  the  non-terminated 
item. 

(3)  If  this  contract  is  terminated  for  default, 
any  price  revision  shall  be  limited  to  the 
quantity  of  the  item  which  has  been  delivered 
by  the  Contractor  and  accepted  by  the 
Government  prior  to  receipt  by  the 
Contractor  of  the  notice  of  termination. 

(h)  If  the  Contractor's  failure  to  make 
delivery  of  any  required  quantity  arises  out  of 
causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  Contractor,  within 
the  meaning  of  the  clause  of  this  contract 
entitled  "Default,"  the  quantity  not  delivered 
shaH  be  delivered  as  promptly  as  possible 
after  the  cessation  of  the  cause  of  the  failure, 
and  the  delivery  schedule  set  forth  in  this 
contract  shall  be  amended  accordingly. 

Notes: 

1  Offeror  insert  the  unit  price  and  unit 
measure  of  the  standard  steel  mill  item  to  be 
used  in  the  manufacture  of  the  contract  item. 

2  Offeror  identify  the  standard  steel  mill 
item  to  be  used  in  the  manufacture  of  the 
contract  item. 

3  Offeror  insert  best  estimate  of  the 
number  of  days  required  for  processing  the 
standard  steel  mill  item  in  the  shop  identified 
under  the  labor  index  definition. 

4  Offeror  identify  the  shop  and  plant  in 
which  the  standard  steel  mill  item  identified 
under  the  base  steel  index  definition  will  be 
finally  fabricated  or  processed  into  the 
contract  item. 

5  Offeror  insert  the  same  percentage 
figures  for  the  corresponding  blanks  in 
paragraphs  (b),  (e](3)(i],  and  (e)(3)(ii).  In 
paragraph  (e)(3)(iii),  insert  the  percentage 
representing  the  difference  between  the  sum 
of  the  percentages  inserted  in  paragraph  (b) 
and  100  percent. 

6  In  negotiated  acquisitions  of  nonstandard 
steel  items,  when  there  is  no  established 
price  or  when  it  is  not  desirable  to  use  this 
price,  this  paragraph  may  refer  to  another 
appropriate  price  basis,  e.g..  an  established 
interplant  price. 


(End  of  clause) 

252.217-7000    Exsrda*  of  option  to  fulflN 
f  orsign  mMKary  talsi  oommttmonts. 

As  prescribed  in  217.206-70(a).  use  the 
following  clause: 

Exercise  of  Option  To  Fulfill  Foreign  Military 
Sales  Commitnwats  (Dsc  IWl) 

(a)  The  Government  may  exercise  the 
option(s)  of  this  contract  to  fulfill  foreign 
military  sales  commitments. 

(b)  The  foreign  military  sales  commitments 
are  for 

(Insert  name  of  country,  or  To  Be 
Determined) 

(Insert  applicable  GUN) 
(End  of  clause) 
Ahemate  I  (Dec  1991) 

As  prescribed  in  217.208-70(a)(l). 
substitute  the  following  paragraph  (b) 
for  paragraph  (b)  of  the  basic  clause: 

(b)  On  the  date  the  option  is  exercised,  the 
Government  shall  identify  the  foreign  counti^ 
for  the  purpose  of  negotiating  any  equitable 
adjustment  attributable  to  foreign  military 
sales.  Failure  to  agree  on  an  equitable 
adjustment  shall  be  treated  as  s  dispute 
under  the  Disputes  clause  of  this  contract 

252.217-7001    Surge  option. 

As  prescribed  in  217.208-7O(b).  use  the 
following  clause: 

Surge  Option  (Dec.  1991) 

(a)  General.  The  Government  has  the 
option  to— 

(1)  Increase  the  quantity  of  supplies  or 
services  called  for  under  this  contract  by  no 
more  than percent  and/or 

(2)  Accelerate  the  rate  of  delivery  called  for 
under  this  contract  at  a  price  or  cost 
established  before  contract  award  or  to  be 
established  by  negotiation  as  provided  in  this 
clause. 

(b)  Schedule.  (1)  When  the  Production 
Surge  Plan  (DI-P-1634A)  is  included  in  the 
contract,  the  option  delivery  schedule  shall 
be  the  production  rate  provided  with  the 
Plan.  If  the  Plan  was  negotiated  before 
contract  award,  then  the  negotiated  schedule 
shall  be  used. 

(2)  If  there  is  no  Production  Surge  Plan  in 
the  contract,  the  Contractor  shnll.  withm  30 
days  from  the  date  of  award,  fumit>h  the 
Contracting  Officer  a  delivery  schedule 
showing  the  maximum  sustainable  rate  of 
delivery  for  items  in  this  contract  This 
delivery  schedule  shall  provide  acceleration 
by  month  up  to  the  maximum  sustainable 
rate  of  delivery  achievable  within  the 
Contractor's  existing  facilities,  equipment, 
and  subcontracting  structure. 

(3)  The  Contractor  shall  not  revise  the 
option  delivery  schedule  without  approval 
from  the  Contracting  Officer. 

(c)  Exercise  of  option.  (1)  The  Contracting 
Officer  may  exercise  this  option  at  any  time 
before  acceptance  by  the  Government  of  the 
final  scheduled  delivery. 
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(2)  The  Contracting  Officer  will  provide  a 
preliminary  oral  or  written  notice  to  the 
Contractor  stating  the  quantities  to  be  added 
or  accelerated  under  the  terms  of  this  clause, 
followed  by  a  contract  modification 
incorporating  the  transmitted  information 
and  instructions.  The  notice  and  modification 
will  establish  a  not-to-exceed  price  equal  to 
the  highest  contract  unit  price  or  cost  of  the 
added  or  accelerated  items  as  of  the  date  of 
the  notice. 

(3)  The  Contractor  will  not  be  required  to 
deliver  at  a  rate  greater  than  the  maximum 
sustainable  delivery  rate  under  paragraph 
(b)(2)  of  this  clause,  nor  will  the  exercise  of 
this  option  extend  delivery  more  than  24 
months  beyond  the  scheduled  final  delivery. 

(d)  Price  negotiation.  (1)  Unless  the  option 
cost  or  price  was  previously  agreed  upon,  the 
Contractor  shall,  within  30  days  from  the  date 
of  option  exercise,  submit  to  the  Contracting 
Officer  a  cost  or  price  proposal  (including  a 
cost  breakdown)  for  the  added  or  accelerated 
items. 

(2)  Failure  to  agree  on  a  cost  or  price  in 
negotiations  resulting  from  the  exercise  of 
this  option  shall  constitute  a  dispute 
concerning  a  question  of  fact  within  the 
meaning  of  the  Disputes  clause  of  this 
contract.  However,  nothing  in  this  clause 
shall  excuse  the  Contractor  from  proceeding 
with  the  performance  of  the  contract,  as 
modified,  while  any  resulting  claim  is  being 
settled. 

(End  of  clause) 

252.217-7002    Off ering  property  for 
exchange. 

As  prescribed  in  217.7005.  use  the 
following  provision: 

Offering  Property  for  Exchange  (Dec.  1991) 

(a)  The  property  described  in  item  number 

,  is  being  offered  in  accordance  with 

the  exchange  provisions  of  Section  2m(c)  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  63  Stat.  384  (40  U.S.C. 
481(c)). 

(b)  The  property  is  located  at  (insert 
address).  Offerors  may  inspect  the  property 
during  the  period  (insert  beginning  and 
ending  dates  and  insert  hours  during  day). 
(End  of  provision) 

252.217-7003    Ctwnges. 

As  prescribed  in  217.7104(a),  use  the 
following  clause: 

Changes  (Dec  1991) 

(a)  The  Contracting  Officer  may.  at  any 
time  and  without  notice  to  the  sureties,  by 
written  change  order,  make  changes  within 
the  general  scope  of  any  job  order  issued 
under  the  Master  Agreement  in — 

(1)  Drawings,  designs,  plans,  and 
specifications: 

(2)  Work  itemized; 

(3)  Place  of  performance  of  the  work: 

(4)  Time  of  commencement  or  completion 
of  the  work:  and 

(5)  Any  other  requirement  of  the  job  order. 

(b)  If  a  change  causes  an  increase  or 
decrease  in  the  cost  of.  or  time  required  for. 
performance  of  the  job  order,  whether  or  not 
changed  by  the  order,  the  Contracting  Officer 


shall  make  an  equitable  adjustment  in  the 
price  or  date  of  completion,  or  both,  and  shall 
modify  the  job  order  in  writing. 

(1)  Within  ten  days  after  the  Contractor 
receives  notification  of  the  change,  the 
Contractor  shall  submit  to  the  Contracting 
Officer  a  request  for  price  adjustment, 
together  with  a  written  estimate  of  the 
increased  cost. 

(2)  The  Contracting  Officer  may  grant  an 
extension  of  this  period  if  the  Contractor 
requests  it  within  the  ten  day  period. 

(3)  If  the  circumstances  justify  it,  the 
Contracting  Officer  may  accept  and  grant  a 
request  for  equitable  adjustment  at  any  later 
time  prior  to  final  payment  under  the  job 
order,  except  that  the  Contractor  may  not 
receive  profit  on  a  payment  under  a  late 
request. 

(c)  If  the  Contractor  includes  in  its  claim 
the  cost  of  property  made  obsolete  or  excess 
as  a  result  of  a  change,  the  Contracting 
Officer  shall  have  the  right  to  prescribe  the 
manner  of  disposition  of  that  property. 

(d)  Failure  to  agree  to  any  adjustment  shall 
be  a  dispute  within  the  meaning  of  the 
Disputes  clause. 

(e)  Nothing  in  this  clause  shall  excuse  the 
Contractor  from  proceeding  with  the  job 
order  as  changed. 

(End  of  clause) 

252.217-7004    Joborctersand 
compensation. 

As  prescribed  in  217.7104(a).  use  the 
following  clause: 

Job  Orders  and  Compensation  (Dec  1991) 

(a)  The  Contracting  Officer  shall  solicit 
bids  or  proposals  and  make  award  of  job 
orders  in  accordance  with  FAR  Part  14  or  15, 
as  applicable.  The  issuance  of  a  job  order 
signed  by  the  Contracting  Officer  constitutes 
award.  The  job  order  shall  incorporate  the 
terms  and  conditions  of  the  Master 
Agreement. 

(b)  Whenever  the  Contracting  Officer 
determines  that  a  vessel,  its  cargo  or  stores, 
would  be  endangered  by  delay,  or  whenever 
the  Contracting  Officer  determines  that 
military  necessity  requires  that  immediate 
work  on  a  vessel  is  necessary,  the 
Contracting  Officer  may  issue  a  written  order 
to  perform  that  work  and  the  Contractor 
hereby  agrees  to  comply  with  that  order  and 
to  perform  work  on  such  vessel  within  its 
capabilities. 

(1)  As  soon  as  practicable  after  the 
issuance  of  the  order,  the  Contracting  Officer 
and  the  Contractor  shall  negotiate  a  price  for 
the  work  and  the  Contracting  Officer  shall 
issue  a  job  order  covering  the  work. 

(2)  The  Contractor  shall,  upon  request, 
furnish  the  Contracting  Officer  with  a 
breakdown  of  costs  incurred  by  the 
Contractor  and  an  estimate  of  costs  expected 
to  be  incurred  in  the  performance  of  the 
work.  The  Contractor  shall  maintain,  and 
make  available  for  inspection  by  the 
Contracting  Officer  or  the  Contracting 
Officer's  representative,  records  supporting 
the  cost  of  performing  the  work. 

(3)  Failure  of  the  parties  to  agree  upon  the 
price  of  the  work  shall  constitute  a  dispute 
within  the  meaning  of  the  Disputes  clause  of 
the  Master  Agreement.  In  the  meantime,  the 


Contractor  shall  diligently  proceed  to  perform 
the  work  ordered. 

(c)(1)  If  the  nature  of  any  repairs  is  such 
that  their  extent  and  probable  cost  cannot  be 
ascertained  readily,  the  Contracting  Officer 
may  issue  a  job  order  (on  a  sealed  bid  or 
negotiated  basis)  to  determine  the  nature  and 
extent  of  required  repairs. 

(2)  Upon  determination  by  the  Contracting 
Officer  of  what  work  is  necessary,  the 
Contractor,  if  requested  by  the  Contracting 
Officer,  shall  negotiate  prices  for 
performance  of  that  work.  The  prices  agreed 
upon  shall  be  set  forth  in  a  modification  of 
the  job  order. 

(3)  Failure  of  the  parties  to  agree  upon  the 
price  shall  constitute  a  dispute  under  the 
Disputes  clause.  In  the  meantime,  the 
Contractor  shall  diligently  proceed  to  perform 
the  work  ordered. 

(End  of  clause)  , 

252.2 1 7-7005    Inspection  and  manner  of 
doing  work. 

As  prescribed  in  217.7104(a),  use  the 
following  clause: 

Inspection  and  Manner  of  Doing  Work  (Dec 
1991) 

(a)  The  Contractor  shall  perform  work  in 
accordance  with  the  job  order,  any  drawings 
and  specifications  made  a  part  of  the  job 
order,  and  any  change  or  modification  issued 
under  the  Changes  clause  of  the  Master 
Agreement. 

(b)(1)  Except  as  provided  in  paragraph  (b) 
(2)  of  this  clause,  and  unless  otherwise 
specifically  provided  in  the  job  order,  all 
operational  practices  of  the  Contractor  and 
all  workmanship,  material,  equipment,  and 
articles  used  in  the  performance  of  work 
under  the  Master  Agreement  shall  be  in 
accordance  with  the  best  commercial  marine 
practices  and  the  rules  and  requirements  of 
the  American  Bureau  of  Shipping,  the  U.S. 
Coast  Guard,  and  the  Institute  of  Electrical 
and  Electronic  Engineers,  in  effect  at  the  time 
of  Contractor's  submission  of  bid  (or 
acceptance  of  the  job  order,  if  negotiated). 

(2)  When  Navy  specifications  are  specified 
in  the  job  order,  the  Contractor  shall  follow 
Navy  standards  of  material  and 
workmanship.  The  soHcitation  shall  prescribe 
the  Navy  standard  whenever  applicable. 

(c)  The  Government  may  inspect  and  test 
all  material  and  workmanship  at  any  time 
during  the  Contractor's  performance  of  the 
work. 

(1)  If.  prior  to  delivery,  the  Government 
finds  any  material  or  workmanship  is 
defective  or  not  in  accordance  with  the  job 
order,  in  addition  to  its  rights  under  the 
Guarantees  clause  of  the  Master  Agreement, 
the  Government  may  reject  the  defective  or 
nonconforming  material  or  workmanship  and 
require  the  Contractor  to  correct  or  replace  it 
at  the  Contractor's  expense. 

(2)  If  the  Contractor  fails  to  proceed 
promptly  with  the  replacement  or  correction 
of  the  material  or  workmanship,  the 
Government  may  replace  or  correct  the 
defective  or  nonconforming  material  or 
workmanship  and  charge  Ae  Contractor  the 
excess  costs  incurred. 
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(3)  As  specified  in  the  job  order. 
Contractor  shall  provide  and  main 
inspection  system  acceptable  to  th 
Government. 

(4)  The  Contractor  shall  maintai 
records  of  all  inspection  work  end 
them  available  to  the  Government 
performance  of  the  job  order  and  f 
after  the  completion  of  all  work  re 

(d)  The  Contractor  shall  not  pen 
welder  to  work  on  a  vessel  unless 
is.  at  the  time  of  the  work,  qualifie 
standards  established  by  the  U.S.  < 
Guard.  American  Bureau  of  Shippi 
Department  of  the  Navy  for  the  Xy\ 
welding  being  performed.  Qualifie 
welder  shall  be  as  specified  in  the 

(e)  The  Contractor  shall— 

(1)  Exercise  reasonable  care  to  { 
vessel  from  fire; 

(2)  Maintain  a  reasonable  systei 
inspection  over  activities  taking  pi 
vicinity  of  the  vessel's  magazines, 
tanks,  or  storerooms  containing  fl{ 
materials: 

(3)  Maintain  a  reasonable  numb 
lines  ready  for  immediate  use  on  i 
all  times  while  the  vessel  is  berths 
alongside  the  Contractor's  pier  or  i 
or  on  a  marine  railway: 

(4)  Unless  otherwise  provided  ir 
order,  provide  sufficient  security  p 
reasonably  maintain  a  fire  watch  I 
protection  of  the  vessel  when  it  is 
Contractor's  custody: 

(5)  To  the  extent  necessary,  clea 
and  steam  out  or  otherwise  make  i 
tanks  under  alteration  or  repair 

(6)  Furnish  the  Contracting  Offic 
free"  or  "safe-for-hotwork"  certific 
any  hot  work  is  done  on  a  tank: 

(7)  Treat  the  contents  of  any  tan 
Government  property  in  accordani 
Government  Property  (Fixed-Price 
clause:  and 

(8)  Dispose  of  the  contents  of  an 
at  the  direction,  or  with  the  concui 
the  Contracting  Officer. 

(f)  Except  as  otherwise  providec 
order,  when  the  vessel  is  in  the  cui 
Contractor  or  in  dry  dock  or  on  a  i 
railway  and  the  temperature  is  ex{ 
go  as  low  as  35  *F.  the  Contractor 
all  necessary  steps  to— 

(1)  Keep  all  hose  pipe  hnes.  fixti 
tanks,  and  other  receptacles  on  th( 
from  freezing;  end 

(2)  Protect  the  stem  tube  and  pn 
hubs  from  frost  damage. 

(g)  The  Contractor  shall,  whene^ 
practicable — 

(1)  Perform  the  required  work  in 
that  will  not  interfere  with  the  ber 
messing  of  Government  personnel 
the  vessel:  and 

(2)  Provide  Government  personr 
to  the  vessel  access  to  the  vessel  i 

(h)  Government  personnel  attac 
vessel  shall  not  interfere  with  the 
Contractor's  work  or  workers. 

(i)(l)  The  Government  does  not ; 
the  correctness  of  the  dimensions, 
shapes  set  forth  in  any  job  order,  f 
drawings,  plans,  or  specifications 
furnished  by  the  Government,  unh 
order  requires  that  the  Contractor 
the  work  prior  to  any  opportunity 
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Contractor  shall  diligently  proceed  to  perform 
the  work  ordered. 

(c)(1)  If  the  nature  of  any  repairs  is  such 
that  their  extent  and  probable  cost  cannot  be 
ascertained  readily,  the  Contracting  Officer 
may  issue  a  job  order  (on  a  sealed  bid  or 
negotiated  basis)  to  determine  the  nature  and 
extent  of  required  repairs. 

(2)  Upon  deterinination  by  the  Contracting 
Officer  of  what  work  is  necessary,  the 
Contractor,  if  requested  by  the  Contracting 
Officer,  shall  negotiate  prices  for 
performance  of  that  work.  The  prices  agreed 
upon  shall  be  set  forth  in  a  modification  of 
the  job  order. 

(3)  Failure  of  the  parties  to  agree  upon  the 
price  shall  constitute  a  dispute  under  the 
Disputes  clause.  In  the  meantime,  the 
Contractor  shall  diligently  proceed  to  perform 
the  work  ordered. 

(End  of  clause)  , 

252.2 1 7-7005    Inspection  and  manner  of 
doing  work. 

As  prescribed  in  217.7104(a).  use  the 
following  clause: 

InspectioD  and  Manner  of  Doing  Work  (Dec. 
1991) 

(a)  The  Contractor  shall  perform  work  in 
accordance  with  the  job  order,  any  drawings 
and  specifications  made  a  part  of  the  job 
order,  and  any  change  or  modification  issued 
under  the  Changes  clause  of  the  Master 
Agreement. 

(b)(1)  Except  as  provided  in  paragraph  (b) 
(2)  of  this  clause,  and  unless  otherwise 
specifically  provided  in  the  job  order,  all 
operational  practices  of  the  Contractor  and 
all  workmanship,  material,  equipment,  and 
articles  used  in  the  performance  of  work 
under  the  Master  Agreement  shall  be  in 
accordance  with  the  best  commercial  marine 
practices  and  the  rules  and  requirements  of 
the  American  Bureau  of  Shipping,  the  U.S. 
Coast  Guard,  and  the  Institute  of  Electrical 
and  Electronic  Engineers,  in  effect  at  the  time 
of  Contractor's  submission  of  bid  (or 
acceptance  of  the  job  order,  if  negotiated). 

(2)  When  Navy  specifications  are  specified 
in  the  job  order,  the  Contractor  shall  follow 
Navy  standards  of  material  and 
workmanship.  The  solicitation  shall  prescribe 
the  Navy  standard  whenever  applicable. 

(c)  The  Government  may  inspect  and  test 
all  material  and  workmanship  at  any  time 
during  the  Contractor's  performance  of  the 
work. 

(1)  If,  prior  to  delivery,  the  Government 
finds  any  material  or  workmanship  is 
defective  or  not  in  accordance  with  the  job 
order,  in  addition  to  its  rights  under  the 
Guarantees  clause  of  the  Master  Agreement, 
the  Government  may  reject  the  defective  or 
nonconforming  material  or  workmanship  and 
require  the  Contractor  to  correct  or  replace  it 
at  the  Contractor's  expense. 

(2)  If  the  Contractor  fails  to  proceed 
promptly  with  the  replacement  or  correction 
of  the  material  or  workmanship,  the 
Government  may  replace  or  correct  the 
defective  or  nonconforming  material  or 
workmanship  and  charge  the  Contractor  the 
excess  costs  incurred. 


(3)  As  specified  in  the  job  order,  the 
Contractor  shall  provide  and  maintain  an 
inspection  system  acceptable  to  the 
Government. 

(4)  The  Contractor  shall  maintain  complete 
records  of  all  inspection  work  end  shall  make 
them  available  to  the  Government  during 
performance  of  the  job  order  and  for  90  days 
after  the  completion  of  all  work  required. 

(d)  The  Contractor  shall  not  permit  any 
welder  to  work  on  a  vessel  unless  the  welder 
is,  at  the  time  of  the  work,  qualified  to  the 
standards  established  by  the  U.S.  Coast 
Guard.  American  Bureau  of  Shipping,  or 
Department  of  the  Navy  for  the  type  of 
welding  being  performed.  Qualifications  of  a 
welder  shall  be  as  specified  in  the  job  order. 

(e)  The  Contractor  shall — 

(1)  Exercise  reasonable  care  to  protect  the 
vessel  from  fire; 

(2)  Maintain  a  reasonable  system  of 
inspection  over  activities  taking  place  in  the 
vicinity  of  the  vessel's  magazines,  fuel  oil 
tanks,  or  storerooms  containing  flammable 
materials: 

(3)  Maintain  a  reasonable  number  of  hose 
lines  ready  for  immediate  use  on  the  vessel  at 
all  times  while  the  vessel  is  berthed 
alongside  the  Contractor's  pier  or  in  dry  dock 
or  on  a  marine  railway; 

(4)  Unless  otherwise  provided  in  a  job 
order,  provide  sufficient  security  patrols  to 
reasonably  maintain  a  fire  watch  for 
protection  of  the  vessel  when  it  is  in  the 
Contractor's  custody: 

(5)  To  the  extent  necessary,  clean,  wash, 
and  steam  out  or  otherwise  make  safe,  all 
tanks  under  alteration  or  repair 

(6)  Furnish  the  Contracting  Officer  a  "gas- 
free"  or  "safe-for-hotwork"  certificate  before 
any  hot  work  is  done  on  a  tank; 

(7)  Treat  the  contents  of  any  tank  as 
Government  property  in  accordance  with  the 
Government  Property  (Fixed-Price  Contracts) 
clause:  and 

(8)  Dispose  of  the  contents  of  any  tank  only 
at  the  direction,  or  with  the  concurrence,  of 
the  Contracting  Officer. 

(f)  Except  as  otherwise  provided  in  the  job 
order,  when  the  vessel  is  in  the  custody  of  the 
Contractor  or  in  dry  dock  or  on  a  marine 
railway  and  the  temperature  is  expected  to 
go  as  low  as  3S  *F,  the  Contractor  shall  take 
all  necessary  steps  to— 

(1)  Keep  all  hose  pipe  hnes,  fixtures,  traps, 
tanks,  and  other  receptacles  on  the  vessel 
from  freezing:  and 

(2)  Protect  the  stem  tube  and  propeller 
hubs  from  frost  damage. 

(g)  The  Contractor  shall,  whenever 
practicable — 

(1)  Perform  the  required  work  in  a  manner 
that  will  not  interfere  with  the  berthing  and 
messing  of  Government  personnel  attached  to 
the  vessel:  and 

(2)  Provide  Government  personnel  attached 
to  the  vessel  access  to  the  vessel  at  all  times. 

(h)  Government  personnel  attached  to  the 
vessel  shall  not  interfere  with  the 
Contractor's  work  or  workers. 

(i)(l)  The  Government  does  not  guarantee 
the  correctness  of  the  dimensions,  sizes,  and 
shapes  set  forth  in  any  job  order,  sketches, 
drawings,  plans,  or  specifications  prepared  or 
furnished  by  the  Government,  unless  the  job 
order  requires  that  the  Contractor  perform 
the  work  prior  to  any  opportunity  to  inspect. 


(2)  Except  as  stated  in  paragraph  (i)(l]  of 
this  clause,  and  other  than  those  parts 
furnished  by  the  Government,  the  Contractor 
shall  be  responsible  for  the  correctness  of  the 
dimensions,  sizes,  and  shapes  of  parts 
furnished  under  this  agreement. 

(j)  The  Contractor  shall  at  all  times  keep 
the  site  of  the  work  on  the  vessel  free  from 
accumulation  of  waste  material  or  rubbish 
caused  by  its  employees  or  the  work.  At  the 
completion  of  the  work,  unless  the  job  order 
specifies  otherwise,  the  Contractor  shall 
remove  all  rubbish  from  the  site  of  the  work 
and  leave  the  immediate  vicinity  of  the  work 
area  "broom  clean." 

(End  of  clause) 

252.217-7006    Title. 

As  prescribed  in  217.7104(a),  use  the 
following  clause: 

Title  (Dec.  1991) 

(a)  Unless  otherwise  provided,  title  to  all 
materials  and  equipment  to  be  incorporated 
in  a  vessel  in  the  performance  of  a  job  order 
shall  vest  in  the  Government  upon  delivery  at 
the  location  specified  for  the  performance  of 
the  work. 

(b)  Upon  completion  of  the  job  order,  or 
with  the  approval  of  the  Contracting  Officer 
during  performance  of  the  job  order,  all 
Contractor-furnished  materials  and 
equipment  not  incorporated  in,  or  placed  on, 
any  vessel,  shall  become  the  property  of  the 
Contractor,  unless  the  Government  has 
reimbursed  the  Contractor  for  the  cost  of  the 
materials  and  equipment. 

(c)  The  vessel,  its  equipment,  movable 
stores,  cargo,  or  other  ship's  materials  shall 
not  be  considered  Government-furnished 
property. 

(End  of  clause) 

252.217-7007    Payments. 

As  prescribed  in  217.7104(a),  ijise  the 
following  clause: 

Payments  (Dec.  1991) 

(a)  Progress  payments,  as  used  in  this 
clause,  means  payments  made  before 
completion  of  work  in  progress  under  a  job 
order. 

(b)  Upon  submission  by  the  Contractor  of 
invoices  in  the  form  and  number  of  copies 
directed  by  the  Contracting  Officer,  and  as 
approved  by  the  Contracting  Officer,  the 
Government  will  make  progress  payments  as 
work  progresses  under  the  job  order. 

(1)  Generally,  the  Contractor  may  submit 
invoices  on  a  semi-monthly  basis,  unless 
expenditures  justify  a  more  frequent 
submission. 

(2)  The  Government  need  not  make 
progress  payments  for  invoices  aggregating 
less  than  $5,000. 

(3)  The  Contracting  Officer  shall  approve 
progress  payments  based  on  the  value, 
computed  on  the  price  of  the  job  order,  of 
labor  and  materials  incorporated  in  the  work, 
materials  suitably  stored  at  the  site  of  the 
work,  and  preparatory  work  completed,  less 
the  aggregate  of  any  previous  payments. 

(4)  Upon  request,  the  Contractor  will 
furnish  the  Contracting  Officer  any  reports 
concerning  expenditures  on  the  work  to  date 
that  the  Contracting  Officer  may  require. 


(c)  The  Government  will  retain  until  final 
completion  and  acceptance  of  all  work 
covered  by  the  job  order,  an  amount 
estimated  or  approved  by  the  Contracting 
Officer  under  paragraph  (b)  of  this  clause. 
The  amount  retained  will  be  in  accordance 
with  the  rate  authorized  by  Congress  for 
Naval  vessel  repair  contracts  at  the  time  of 
job  order  award. 

(d)  The  Contracting  Officer  may  direct  that 
progress  payments  be  based  on  the  price  of 
the  job  order  as  adjusted  as  a  result  of 
change  orders  under  the  Changes  clause  of 
the  Master  Agreement.  If  the  Contracting 
Officer  does  not  so  direct — 

(1)  Payments  of  any  increases  shall  be 
made  from  time  to  time  after  the  amount  of 
the  increase  is  determined  under  the  Changes 
clause  of  the  Master  Agreement:  and 

(2)  Reductions  resulting  from  decreases 
shall  be  made  for  the  puri>oses  of  subsequent 
progress  payments  as  soon  as  the  amounts 
are  determined  under  the  Changes  clause  of 
the  Master  Agreement. 

(e)  Upon  completion  of  the  work  under  a 
job  order  and  final  inspection  and 
acceptance,  and  upon  submission  of  invoices 
in  such  form  and  with  such  copies  as  the 
Contracting  Officer  may  prescribe,  the 
Contractor  shall  be  paid  for  the  price  of  the 
job  order,  as  adjusted  pursuant  to  the 
Changes  clause  of  the  Master  Agreement, 
less  any  performance  reserves  deemed 
necessary  by  the  Contracting  Officer,  and 
less  the  amount  of  any  previous  payments. 

(f)  All  materials,  equipment,  or  any  other 
property  or  work  in  process  covered  by  the 
progress  payments  made  by  the  Government 
upon  the  making  of  those  progress  payments, 
shall  become  the  sole  property  of  the 
Government,  and  are  subject  to  the 
provisions  of  the  Title  clause  of  the  Master 
Agreement. 

(End  of  clause) 
252.217-7008    Bonds. 

As  prescribed  in  217.7104(a).  use  the 
following  clause: 

Bonds  (Dec.  1991) 

(a)  If  the  solicitation  requires  an  offeror  to 
submit  a  bid  bond,  the  Offeror  may  furnish, 
instead,  an  annual  bid  bond  (or  evidence 
thereof)  or  an  annual  performance  and 
payment  bond  (or  evidence  thereoO- 

(b)  If  the  solicitation  does  not  require  a  bid 
bond,  the  Offeror  shall  not  include  in  the 
price  any  contingency  to  cover  the  premium 
of  such  a  bond. 

(c)  Even  if  the  solicitation  does  not  require 
bonds,  the  Contracting  Officer  may 
nevertheless  require  a  performance  and 
payment  bond,  in  form,  amount,  and  with  a 
surety  acceptable  to  the  Contracting  Officer. 
Where  performance  and  payment  bond  is 
required,  the  dffer  price  shall  be  increased 
upon  the  award  of  the  job  order  in  an  amount 
not  to  exceed  the  premium  of  a  corporate 
surety  bond. 

(d)  If  any  surety  upon  any  bond  furnished 
in  connect-on  with  a  job  order  under  this 
agreement  fails  to  submit  requested  reports 
as  to  its  financial  condition  or  otherwise 
becomes  unacceptable  to  the  Government, 
the  Contracting  Officer  may  require  the 
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Contractor  to  furnish  whatever  additional 
security  the  Contracting  Officer  determines 
necessary  to  protect  the  interests  of  the 
Government  and  of  persons  supplying  labor 
or  materials  in  the  performance  of  the  work 
contemplated  under  the  Master  Agreement. 
[End  of  clause) 

252.217-7009    Default 

As  prescribed  in  217.7104(a),  use  the 
following  clause: 

Default  (Dec.  1991) 

(a)  The  Government  may,  subject  to  the 
provisions  of  paragraph  (b)  of  this  clause,  by 
written  notice  of  default  to  the  Contractor, 
terminate  the  whole  or  any  part  ol  a  job  order 
if  the  Contractor  fails  to — 

(1)  Make  delivery  of  the  supplies  or  to 
perform  the  services  within  the  time  specified 
in  a  job  order  or  any  extension; 

(2)  Make  progress,  so  as  to  endanger 
perforrannce  of  the  job  order;  or 

(3)  Perform  any  of  the  other  provisions  of 
this  agreement  or  a  job  order. 

(b)  Except  for  defaults  of  subcontractors, 
the  Contractor  shall  not  be  liable  for  any 
excess  costs  if  failure  to  perform  the  job 
order  arises  from  causes  beyond  llie  control 
and  without  the  fault  of  negligence  of  the  ' 
Contractor.  Examples  of  such  causes  include 
acts  of  God  or  of  the  public  enemy,  acts  of 
the  Government  in  either  its  sovereign  or 
contractual  capacity,  fires,  floods,  epidemics, 
quarantine  restrictions,  strikes,  freight 
embargoes,  and  unusually  severe  weather. 

(c)  If  the  Contractor's  failure  to  perform  is 
caused  by  the  default  of  a  subcontractor,  and 
if  such  default  arises  out  of  causes  beyond 
the  control  of  both  the  Contractor  end 
subcontractor,  and  without  the  fault  or 
negligence  of  either,  the  Contractor  shall  not 
be  liable  for  any  excess  costs  for  fiiilure  to 
perform,  unless  the  supplies  or  services  to  be 
furnished  by  the  subcontractor  were 
obtainable  from  other  sources  in  sufficient 
time  to  permit  the  Contractor  to  perform  the 
job  order  within  the  time  specified. 

(d)  If  the  Government  terminates  the  job 
order  in  whole  or  in  part  as  provided  in 
paragraph  (a)  of  this  clause — 

(1)  The  Government  may,  upon  such  terms 
and  in  such  manner  as  the  Contracting 
Officer  may  deem  appropriate,  arrange  for 
the  completion  of  the  work  so  terminated,  at 
such  plant  or  plants,  including  that  of  the 
Contractor,  as  may  be  designated  by  the 
Contracting  Officer. 

(i)  The  Contractor  shall  continue  the  ' 
performance  of  the  job  order  to  the  extent  not 
terminated  under  the  provisions  of  this 
clause. 

(ii)  If  the  work  is  to  be  completed  at  the 
plant,  the  Government  may  use  all  tools, 
machinery,  facilities,  and  equipment  of  the 
Contractor  determined  by  the  Contracting 
Office  to  be  necessary  for  that  purpose. 

(iii)  If  the  cost  to  the  Government  of  the 
work  procured  or  completed  (after  adjusting 
such  cost  to  exclude  the  effect  of  changes  in 
the  plans  and  specifications  made 
subsequent  to  the  date  of  termination) 
exceeds  the  price  fwed  for  work  under  the 
job  order  (after  adjusting  such  price  on 
account  of  changes  in  the  plans  and 
specifications  made  before  the  date  of 


termination),  the  Contractor,  or  the 
Contractor's  surety,  if  any,  shall  be  liable  for 
such  excess. 

(2)  The  Government,  in  addition  to  any 
other  rights  provided  in  this  clause,  may 
require  the  Contractor  to  transfer  title  and 
delivery  to  the  Government,  in  the  manner 
and  to  the  extent  directed  by  the  Contracting 
Officer,  any  completed  supplies  and  such 
partially  completed  supplies  and  materials, 
parts,  tools,  dies,  jigs,  fixtures,  plans, 
drawings,  information  and  contract  rights 
(hereinafter  called  "manufacturing 
materials")  as  the  Contractor  has  specifically 
produced  or  specifically  acquired  for  the 
performance  of  the  terminated  part  of  the  job 
order. 

(i)  The  Contractor  shall,  upon  direction  of 
the  Contracting  Officer,  protect  and  preserve 
property  in  possession  of  the  Contractor  in 
which  the  Government  has  an  interest. 

(ii)  The  Government  shall  pay  to  the 
Contractor  the  job  order  price  for  completed 
items  of  work  delivered  to  and  accepted  by 
the  Government,  and  the  amount  agreed  upon 
by  the  Contractor  and  the  Contracting  Officer 
for  manufacturing  materials  delivered  to  and 
accepted  by  the  Government,  and  for  the 
protection  and  preservation  of  property. 
Failure  to  agree  shall  be  a  dispute  concerning 
a  question  of  fact  within  the  meaning  of  the 
Disputes  clause. 

(e)  If,  after  notice  of  termination  of  the  job 
order,  it  is  determined  that  the  Contractor 
was  not  in  default,  or  that  the  default  was 
excusable,  the  rights  and  obligations  of  the 
parties  shall  be  the  same  as  if  the  notice  of 
termination  had  been  issued  for  the 
convenience  of  the  Government. 

(f)  If  the  Contractor  fails  to  complete  the 
performance  of  a  job  order  within  the  time 
specified,  or  any  extension,  the  actual 
damage  to  the  Government  for  the  delay  will 
be  difficult  or  impossible  to  determine. 

(1)  In  lieu  of  actual  damage,  the  Contractor 
shall  pay  to  the  Government  as  fixed,  agreed, 
and  liquidated  damages  for  each  calendar 
day  of  delay  the  amount,  if  any,  set  forth  in 
the  job  order  (prorated  to  the  nearest  hour  for 
fractional  days). 

(2)  If  the  Government  terminates  the  job 
order,  the  Contractor  shall  be  liable,  in 
addition  to  the  excess  costs  provided  in 
paragraph  (d)  of  this  clause,  for  liquidated 
damages  accruing  until  such  time  as  the 
Government  may  reasonably  obtain 
completion  of  the  work. 

(3)  The  Contractor  shall  not  be  charged 
with  liquidated  damages  when  the  delay 
arises  out  of  causes  beyond  the  control  and 
without  the  fault  or  negligence  of  the 
Contractor.  Subject  to  the  provisions  of  the 
Disputes  clause  of  the  Master  Agreement,  the 
Contracting  Officer  shall  ascertain  the  facU 
and  the  extent  of  the  delay  and  shall  extend 
the  time  for  performance  when  in  the 
judgment  of  the  Contracting  Officer,  the 
findings  of  fact  justify  an  extension. 

(g)  The  rights  and  remedies  of  the 
Government  provided  in  this  clause  shall  not 
be  exclusive  and  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law  under 
this  agreement 


(End  of  clause) 
252.217-7010    P«rtonnanc«. 

As  prescribed  in  217.7104(a).  use  the 
following  clause: 

Performance  (Dec.  1991) 

(a)  Upon  the  award  of  a  job  order,  the 
Contractor  shall  promptly  start  the  work 
specified  and  shall  diligently  prosecute  the 
work  to  completion.  The  Conf\u^r  shall  not 
start  work  until  the  job  order  hcs  been 
awarded  except  in  the  case  of  emergency 
work  ordered  by  the  Contracting  Officer 
under  the  Job  Orders  and  Compensation 
clause  of  the  Master  Agreement 

(b)  The  Government  shall  deliver  the  vessel 
described  in  the  job  order  at  the  time  and 
location  specified  in  the  job  order.  Upon 
completion  of  the  work,  the  Government  shall 
accept  delivery  of  the  vessel  at  the  time  and 
location  specified  in  the  job  order. 

(c)  The  Contractor  shall,  without  charge 
and  without  specific  requirement  in  a  job 
order, — 

(1)  Make  available  at  the  plant  to  personnel 
of  the  vessel  while  in  dry  dock  or  on  a  marine 
railway,  sanitary  lavatory  and  similar 
facilities  acceptable  to  the  Contracting 
Officer 

(2)  Supply  and  maintain  suitable  brows  and 
gangways  from  the  pier,  dry  dock,  or  marine 
railway  to  the  vessels 

(3)  Treat  salvage,  scrap  or  other  ship's 
material  of  the  Government  resulting  from 
performance  of  the  work  as  items  of 
Government-furnished  property,  in 
accordance  with  the  Government  Property 
(Fixed  Price  Contracts)  clause; 

(4)  Perform,  or  pay  the  cost  of,  any  repair, 
reconditioning  or  replacement  made 
necessarj'  as  the  result  of  the  use  by  the 
Contractor  of  any  of  the  vessel's  machinery, 
equipment  or  fittings,  including,  but  not 
limited  to,  winches,  pumps,  rigging,  or  pipe 
lines;  and 

(5)  Furnish  suitable  offices,  office 
equipment  and  telephones  at  or  near  the  site 
of  the  work  for  the  Government's  use. 

(d)  The  job  order  will  state  whether  dock 
and  sea  trials  are  required  to  determine 
whether  or  not  the  Contractor  has 
satisfactorily  performed  the  work. 

(1)  If  dock  and  sea  trials  are  required,  the 
vessel  shall  be  under  the  control  of  the 
vessel's  commander  and  crew. 

(2)  The  Contractor  shall  not  conduct  dock 
and  sea  trials  not  specified  in  the  job  order 
without  advance  approval  of  the  Contracting 
Officer.  Dock  and  sea  trials  not  specified  in 
the  job  order  shall  be  at  the  Contractor's 
expense  and  risk. 

(3)  The  Contractor  shall  provide  and  install 
all  fittings  and  appliances  necessary  for  dock 
and  sea  trials.  The  Contractor  shall  be 
responsible  for  care,  installation,  and 
removal  of  instruments  and  apparatus 
furnished  by  the  Government  for  use  in  the 
trials. 

(End  of  clause) 

252.217-7011    AceeMtovMseL 

As  prescribed  at  217.7104(a).  use  .he 
following  clause: 


Federal  Re^iister 


Access  to  Vessel  (Dec  1991) 

(a)  Upon  the  request  of  the  Contri 
Officer,  the  Contractor  shall  grant  a 
to  the  Contractor's  facilities  and  ac( 
vessel,  on  a  non-interference  basis, 
necessary  to  perform  their  respecti> 
responsibilities,  to  a  reasonable  nui 

(1)  Government  and  other  Goverr 
contractor  employees  (in  addition  t( 
Government  employees  attached  to 
vessel);  and 

(2)  Representatives  of  offerors  on 
contemplated  Government  work. 

(b)  All  personnel  granted  access  i 
comply  with  Contractor  rules  gover 
personnel  at  its  shipyard. 

(End  of  clause) 

252.217-7012    Uablllty  and  insura 
As  prescribed  in  217.7104(a),  \ 
following  clause: 

Liability  and  Insurance  (Dec.  1991) 

(a)  The  Contractor  shall  exercise 
efforts  to  prevent  accidents,  injury, 
damage  to  all  employees,  persons,  i 
property,  in  and  about  the  work,  an 
vessel  or  part  of  the  vessel  upon  wh 
is  done. 

(b)  Loss  or  damage  to  the  vessel, 
or  equipment  (1)  Unless  otherwise 
or  approved  in  writing  by  the  Contr 
Officer,  the  Contractor  shall  not  cat 
insurance  against  any  form  of  loss  ( 
to  the  vessels)  or  to  the  materials  c 
equipment  to  which  the  Governmen 
or  which  have  been  furnished  by  th 
Government  for  installation  by  the 
Contractor.  The  Goverrunent  assum 
risks  of  loss  of  and  damage  to  that  | 

(2)  The  Government  does  not  ass 
risk  with  respect  to  loss  or  damage 
compensated  for  by  insurance  or  ot 
or  resulting  from  risks  with  respect 
the  Contractor  has  failed  to  maintai 
insurance,  if  available,  as  required  • 
approved  by  the  Contracting  Office 

(3)  The  Government  does  not  ass 
of  and  will  not  pay  for  any  costs  of 
following: 

(i)  Inspection,  repair,  replacemen 
renewal  of  any  defects  in  the  vesse 
material  and  equipment  due  to^ 

(A)  Defective  workmanship  perfo 
the  Contractor  or  its  subcontractor! 

(B)  Defective  materials  or  equipn 
furnished  by  the  Contractor  or  its 
subcontracts;  or 

(C)  Workmanship,  materials,  or  e 
which  do  not  conform  to  the  requin 
the  contract  whether  or  not  the  def 
latent  or  whether  or  not  the  noncon 
is  the  result  of  negligence. 

(ii)  Loss,  damage,  liability,  or  exp 
caused  by.  resulting  from,  or  incurr( 
consequence  of  any  delay  or  disrup 
willful  misconduct  or  lack  of  good  f 
the  Contractor  or  any  of  its  represe 
that  have  supervision  or  direction  c 

(A)  All  or  substantially  all  of  the 
Contractor's  business;  or 

(B)  All  or  substantially  all  of  the 
Contractor's  operation  at  any  one  p 

(4)  As  to  any  risk  that  is  assumed 
Government  the  Government  shall 
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Confracfor,  or  the 
;ty,  if  any.  shall  be  liable  for 

iment,  in  addition  to  any 
ided  in  this  clause,  may 
•actor  to  transfer  title  and 
ovemment,  in  the  manner 

directed  by  the  Contracting 
pleted  supplies  and  such 
ed  supplies  and  materials. 

jigs,  fixtures,  plans, 
ation  and  contract  rights 
d  "manufacturing 
;  Contractor  has  specifically 
ifically  acquired  for  the 
je  terminated  part  of  the  job 

for  shall,  upon  direction  of 
)fficer,  protect  and  preserve 
ssion  of  the  Contractor  in 
iment  has  an  interest, 
ment  shall  pay  to  the 
S)  order  price  for  completed 
ivered  to  and  accepted  by 
and  the  amount  agreed  upon 
and  the  Contracting  Officer 
;  materials  delivered  to  and 
Jovemment,  and  for  the 
sservation  of  property, 
tiall  be  a  dispute  concerning 
within  the  meaning  of  the 

:e  of  termination  of  the  job 
ined  that  the  Contractor 
:.  or  that  the  default  was 
fits  and  obligations  of  the 
e  same  as  if  the  notice  of 
een  issued  for  the 
B  Government, 
ctor  fails  to  complete  the 
job  order  within  the  time 
extension,  the  actual 
k'emment  for  the  delay  will 
ossible  to  determine, 
ual  damage,  the  Contractor 
jvemment  as  fixed,  agreed, 
nages  for  each  calendar 
mount,  if  any,  set  forth  in 
ated  to  the  nearest  hour  for 

iment  terminates  the  job 
tor  shall  be  liable,  in 
less  costs  provided  in 
lis  clause,  for  liquidated 
until  such  time  as  the 
"easonably  obtain 
work. 

or  shall  not  be  charged 
mages  when  the  delay 
s  beyond  the  control  and 
r  negligence  of  the 
t  to  the  provisions  of  the 
the  Master  Agreement,  the 
r  shall  ascertain  the  facts 
he  delay  and  shall  extend 
nance  when  in  the 
ntracting  Officer,  the 
tify  an  extension, 
d  remedies  of  the 
led  in  this  clause  shall  not 
re  in  addition  to  any  other 
I  provided  by  law  under 


(End  of  clause) 
252.217-7010    Perfonnanc*. 

As  presmbed  in  217.7104(a),  use  the 
following  clause: 

Performance  (Dec.  1991) 

(a)  Upon  the  award  of  a  job  order,  the 
Contractor  shall  promptly  start  the  work 
specified  and  shall  diligently  provcute  the 
work  to  completion.  The  Conrt^t^r  shall  not 
start  work  until  the  job  order  hua  been 
awarded  except  in  the  case  of  emergency 
work  ordered  by  the  Contracting  Officer 
under  the  Job  Orders  and  Compensation 
clause  of  the  Master  Agreement. 

(b)  The  Government  shall  deliver  the  vessel 
described  in  the  job  order  at  the  time  and 
location  specified  in  the  job  order.  Upon 
completion  of  the  work,  the  Government  shall 
accept  delivery  of  the  vessel  at  the  time  and 
location  specified  in  the  job  order. 

(c)  The  Contractor  shall,  without  charge 
and  without  specific  requirement  in  a  job 
order, — 

(1)  Make  available  at  the  plant  to  personnel 
of  the  vessel  while  in  dry  dock  or  on  a  marine 
railway,  sanitary  lavatory  and  similar 
facilities  acceptable  to  the  Contracting 
Officer 

(2)  Supply  and  maintain  suitable  brows  and 
gangways  from  the  pier,  dry  dock,  or  marine 
railway  to  the  vesseli 

(3)  Treat  salvage,  scrap  or  other  ship'a 
material  of  the  Government  resulting  from 
performance  of  the  work  as  items  of 
Government-furnished  property,  in 
accordance  with  the  Government  Property 
(Fixed  Price  Contracts)  clause; 

(4)  Perform,  or  pay  the  cost  of.  any  repair, 
reconditioning  or  replacement  made 
necessarj'  as  the  result  of  the  use  by  the 
Contractor  of  any  of  the  vessel's  machinery, 
equipment  or  fittings,  including,  but  not 
limited  to,  winches,  pumps,  rigging,  or  pipe 
lines;  and 

(5)  Furnish  suitable  offices,  office 
equipment  and  telephones  at  or  near  the  site 
of  the  work  for  the  Government's  use. 

(d)  The  job  order  will  state  whether  dock 
and  sea  trials  are  required  to  determine 
whether  or  not  the  Contractor  has 
satisfactorily  performed  the  work. 

(1)  If  dock  and  sea  trials  are  required,  the 
vessel  shall  be  under  the  control  of  the 
vessel's  commander  and  crew. 

(2)  The  Contractor  shall  not  conduct  dock 
and  sea  trials  not  specified  in  the  job  order 
without  advance  approval  of  the  Contracting 
Officer.  Dock  and  sea  trials  not  specified  in 
the  job  order  shall  be  at  the  Contractor's 
expense  and  risk. 

(3)  The  Contractor  shall  provide  and  install 
all  fittings  and  apphances  necessary  for  dock 
and  sea  trials.  The  Contractor  shall  be 
responsible  for  care,  installation,  and 
removal  of  instruments  and  apparatus 
furnished  by  the  Government  for  use  in  the 
trials. 

(End  of  clause) 

252^17-701 1    AcceM  to  VMseL 

As  prescribed  at  217.7104(aJ.  use  .he 
following  clause: 


Access  to  Vessel  (Dec  1991) 

(a)  Upon  the  request  of  the  Contracting 
Officer,  the  Contractor  shall  grant  admission 
to  the  Contractor's  facilities  and  access  to 
vessel,  on  a  non-interference  basis,  as 
necessary  to  perform  their  respective 
responsibilities,  to  a  reasonable  number  of: 

(1)  Government  and  other  Government 
contractor  employees  (in  addition  to  those 
Government  employees  attached  to  the 
vessel);  and 

(2)  Representatives  of  offerors  on  other 
contemplated  Government  work. 

(b)  All  personnel  granted  access  shall 
comply  with  Contractor  rules  governing 
personnel  at  its  shipyard. 

(End  of  clause)    i 

252.217-7012    Liability  and  Insurance. 

As  prescribed  in  217.7104(a).  use  the 
following  clause: 

Liability  and  Insurance  (Dec.  1991) 

(a)  The  Contractor  shall  exercise  its  best 
efforts  to  prevent  accidents,  injury,  or 
damage  to  all  employees,  persons,  and 
property,  in  and  about  the  work,  and  to  the 
vessel  or  part  of  the  vessel  upon  which  work 
is  done. 

(b)  Loss  or  damage  to  the  vessel,  materials, 
or  equipment  (1)  Unless  otherwise  directed 
or  approved  in  writing  by  the  Contracting 
Officer,  the  Contractor  shall  not  carry 
insurance  against  any  form  of  loss  or  damage 
to  the  vesselts)  or  to  the  materials  or 
equipment  to  which  the  Government  has  title 
or  which  have  been  furnished  by  the 
Government  for  installation  by  the 
Contractor.  The  Government  assumes  the 
risks  of  loss  of  and  damage  to  that  property. 

(2)  The  Government  does  not  assume  any 
risk  with  respect  to  loss  or  damage 
compensated  for  by  insurance  or  otherwise 
or  resulting  from  risks  with  respect  to  which 
the  Contractor  has  failed  to  maintain 
insurance,  if  available,  as  required  or 
approved  by  the  Contracting  Officer. 

(3)  The  Government  does  not  assume  risk 
of  and  will  not  pay  for  any  costs  of  the 
following: 

(i)  Inspection,  repair,  replacement,  or 
renewal  of  any  defects  in  the  vessels)  or 
material  and  equipment  due  to^ 

(A)  Defective  workmanship  performed  by 
the  Contractor  or  its  subcontractors; 

(B)  Defective  materials  or  equipment 
furnished  by  the  Contractor  or  its 
subcontracts;  or 

(C)  Workmanship,  materials,  or  equipment 
which  do  not  conform  to  the  requirements  of 
the  contract,  whether  or  not  the  defect  is 
latent  or  whether  or  not  the  nonconformance 
is  the  result  of  negligence. 

(ii)  Loss,  damage,  liability,  or  expense 
caused  by,  resulting  from,  or  incurred  as  a 
consequence  of  any  delay  or  disruption, 
willful  misconduct  or  lack  of  good  faith  by 
the  Contractor  or  any  of  its  representatives 
that  have  supervision  or  direction  of— 

(A)  All  or  substantially  all  of  the 
Contractor's  business;  or 

(B)  All  or  substantially  all  of  the 
Contractor's  operation  at  any  one  plant. 

(4)  As  to  any  risk  that  is  assumed  by  the 
Government,  the  Government  shall  be 


subrogated  to  any  claim,  demand  or  cause  of 
action  against  third  parties  that  exists  in 
favor  of  the  Contractor.  If  required  by  the 
Contracting  Officer,  the  Contractor  shall 
execute  a  formal  assignment  or  transfer  of 
the  claim,  demand,  or  cause  of  action. 

(5)  No  party  other  than  the  Contractor  shall 
have  any  right  to  proceed  directly  against  the 
Government  or  join  the  Government  as  a  co- 
defendant  in  any  action. 

(6)  Notwithstanding  the  foregoing,  the 
Contractor  shall  bear  the  first  $5,000  of  loss 
or  damage  from  each  occurrence  or  incident 
the  risk  of  which  the  Government  would  have 
assumed  under  the  provisions  of  this 
paragraph  (b). 

(c)  Indemnification.  The  Contractor 
indemnifies  the  Government  and  the  vessel 
and  its  owners  against  all  claims,  demands, 
or  causes  of  action  to  which  the  Government, 
the  vessel  or  its  OMmer(s]  might  be  subject  as 
a  result  of  damage  or  injury  (including  death) 
to  the  property  or  person  of  anyone  other 
than  the  Government  or  its  employees,  or  the 
vessel  or  its  owner,  arising  in  w'hole  or  in  part 
from  the  negligence  or  other  wrongful  act  of 
the  Contractor  or  its  agents  or  employees,  or 
any  subcontractor,  or  its  agents  or 
employees. 

(1)  The  Contractor's  obligation  to 
indemnify  under  this  paragraph  shall  not 
exceed  the  sum  of  $300,000  as  a  consequence 
of  any  single  occurrence  with  respect  to  any 
one  vessel. 

(2)  The  indemnity  includes,  without 
limitation,  suits,  actions,  claims,  costs,  or 
demands  of  any  kind,  resulting  from  death, 
personal  injury,  or  property  damage  occurring 
during  the  period  of  performance  of  work  on 
the  vessel  or  within  90  days  after  redelivery 
of  the  vessel.  For  any  claim,  etc.,  made  after 
90  days,  the  rights  of  the  parties  shall  be  as 
determined  by  other  provisions  of  this 
agreement  and  by  law.  The  indemnity  does 
apply  to  death  occurring  after  90  days  where 
the  injury  was  received  during  the  period 
covered  by  the  indemnity. 

(d)  Insurance.  (1)  The  Contractor  shall,  at 
its  own  expense,  obtain  and  maintain  the 
following  insurance — 

(i)  Casualty,  accident,  and  liability 
insurance,  as  approved  by  the  Contracting 
Officer,  insuring  the  performance  of  its 
obligations  imder  paragraph  (c)  of  this  clause. 

(ii)  Workers  Compensation  Insurance  (or 
its  equivalent)  covering  the  employees 
engaged  on  the  work. 

(2)  The  Contractor  shall  ensure  that  ail 
subcontractors  engaged  on  the  work  obtain 
and  maintain  the  insurance  required  in 
paragraph  (d)(l]  of  this  clause. 

(3)  Upon  request  of  the  Contracting  Officer, 
the  Contractor  shall  provide  evidence  of  the 
insurance  required  by  paragraph  [d]  of  this 
clause. 

(e)  The  Contractor  shall  not  make  any 
allowance  in  the  job  order  price  for  the 
inclusion  of  any  premium  expense  or  charge 
for  any  reserve  made  on  account  of  self- 
insurance  for  coverage  against  any  risk 
assumed  by  the  Government  under  this 
clause. 

(f)  The  Contractor  shall  give  the 
Contracting  Officer  written  notice  as  soon  as 
practicable  after  the  occurrence  of  a  loss  or 
damage  for  which  the  Government  has 
assumed  the  risk. 


(1)  The  notice  shall  contain  full  details  of 
the  loss  or  damage. 

(2)  If  a  claim  or  suit  is  later  filed  against  the 
Contractor  as  a  result  of  the  event,  the 
Contractor  shall  immediately  deliver  to  the 
Government  every  demand,  notice,  summons, 
or  other  process  received  by  the  Contractor 
or  its  employees  or  representatives. 

(3)  The  Contractor  shall  cooperate  with  the 
Government  and,  upon  request,  shall  assist  in 
effecting  settlements,  securing  and  giving 
evidence,  obtaining  the  attendance  of 
witnesses,  and  in  the  conduct  of  suits.  The 
Government  shall  reimburse  the  Contractor 
for  expenses  incurred  in  this  effort,  other 
than  the  cost  of  maintaining  the  Contractor's 
usual  organization. 

(4)  The  Contractor  shall  not,  except  at  its 
owrn  expense,  voluntarily  make  any  payment, 
assume  any  obligation,  or  incur  any  expense 
other  than  what  would  be  imperative  for  the 
protection  of  the  vessel(s)  at  the  time  of  the 
event. 

(g)  In  the  event  or  loss  of  or  damage  to  any 
ves8el(s).  material,  or  equipment  which  may 
result  in  a  claim  against  the  Government 
under  the  insurance  provisions  of  this 
contract,  the  Contractor  shall  promptly  notify 
the  Contracting  Officer  of  the  loss  or  damage. 
The  Contracting  Officer  may.  without 
prejudice  to  any  other  right  of  the 
Government  either — 

(1)  Order  the  Contractor  to  proceed  with 
replacement  or  repair,  in  which  event  the 
Contractor  shall  effect  the  replacement  or 
repair 

(i)  The  Contractor  shall  submit  to  the 
Contracting  OHicer  a  request  for 
reimbursement  of  the  cost  of  the  replacement 
or  repair  together  with  whatever  supporting 
documentation  the  Contracting  Officer  may 
reasonably  require,  and  shall  identify  the 
request  as  being  submitted  under  the 
Insurance  clause  of  the  agreement. 

(ii)  If  the  Government  determines  that  the 
risk  of  the  loss  or  damage  is  within  the  scope 
of  the  risks  assumed  by  the  Government 
under  this  clause,  the  Government  ivill 
reimburse  the  Contractor  for  the  reasonable, 
allowable  cost  of  the  replacement  or  repair, 
plus  a  reasonable  profit  (if  the  work  or 
replacement  or  repair  was  performed  by  the 
Contractor)  less  the  deductible  amount 
specified  in  paragraph  (b)  of  this  clause. 

(iii)  Payments  by  the  Government  to  the 
Contractor  under  this  clause  are  outside  the 
scope  of  and  shall  not  affect  the  pricing 
structure  of  the  contract  and  are  additional 
to  the  compensation  otherwise  payable  to  the 
Contractor  under  this  contract;  or 

(2)  In  the  event  the  Contracting  Officer 
decides  that  the  loss  or  damage  shall  not  be 
replaced  or  repaired,  the  Contracting  Officer 
shall— 

(i)  Modify  the  contract  appropriately, 
consistent  with  the  reduced  requirements 
reflected  by  the  unreplaced  or  unrepaired 
loss  or  damage;  or 

(ii)  Terminate  the  repair  of  any  part  or  all 
of  the  vessels)  under  the  Termination  for 
Convenience  of  the  Government  clause  of 
this  agreement 
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fEnd  of  claiue] 
252.217-7013    GuarantMS. 

As  prescribed  in  217.7104(a).  use  the 
following  clause: 

Guarantees  (Dec.  1991) 

(a)  In  the  event  any  work  performed  or 
materials  furnished  by  the  contractor  under 
the  Master  Agreement  prove  defective  or 
deficient  within  90  days  from  the  date  of 
redelivery  of  the  vessels),  the  Contractor,  as 
directed  by  the  Contracting  Officer  and  at  its 
own  expense,  shall  correct  and  repair  the 
deficiency  to  the  satisfaction  of  the 
Contracting  Officer. 

(b)  If  the  Contractor  or  any  subcontractor 
has  a  guarantee  for  work  performed  or 
materials  furnished  that  exceeds  the  90  day 
period,  the  Government  shall  be  entitled  to 
rely  upon  the  longer  guarantee  until  its 
expiration. 

(c)  With  re-spect  to  any  individual  work 
item  identified  as  incomplete  at  the  time  of 
redelivery  of  the  ve8scl(s),  the  guarantee 
period  shall  run  from  the  date  the  item  is 
completed, 

(d)  If  practicable,  the  Government  shall 
give  the  Contractor  an  opportunity  to  correct 
the  deficiency. 

(1)  If  the  Contracting  Officer  determines  it 
is  not  practicable  or  is  otherwise  not 
advisable  to  return  the  vesselfs)  to  the 
Contractor,  or  the  Contractor  fails  to  proceed 
with  the  repairs  promptly,  the  Contracting 
Officer  may  direct  that  the  repairs  be 
performed  elsewhere,  at  the  Contractor's 
expense. 

(2)  If  correction  and  repairs  are  performed 
by  other  than  the  Contractor,  the  Contracting 
Officer  may  discharge  the  Contractor's 
liability  by  making  an  equitable  deduction  in 
the  price  of  the  job  order. 

(e)  The  Contractor's  liability  shall  extend 
for  an  additional  90  day  guarantee  period  on 
those  defects  or  deficiencies  that  the 
Contractor  corrected. 

(f)  At  the  option  of  the  Contracting  Officer, 
defects  and  deficiencies  may  be  left 
uncorrected.  Irf  that  event,  the  Contractor  and 
Contracting  Officer  shall  negotiate  an 
equitable  reduction  in  the  job  price.  Failure  to 
agree  upon  an  equitable  reduction  shall 
constitute  a  dispute  under  the  Disputes 
cfause  of  this  agreement. 

(End  of  clause) 

252.217-7014    Discharge  of  liens. 

As  prescribed  in  217.7104(a).  use  the 
following  clause: 

Discharge  of  Liens  (Dec  1991) 

(a)  The  Contractor  shall  immediately 
discharge,  or  cause  to  be  discharged,  any  lien 
or  right  in  rem  of  any  kind,  other  than  in 
favor  of  the  Government,  that  exists  or  arises 
in  connection  with  work  done  or  material 
furnished  under  any  job  order  under  this 
agreement. 

(b)  If  any  lien  or  right  in  rem  is  not 
immediately  discharged,  the  Government,  at 
the  expense  of  the  Contractor,  may  discharge, 
or  cause  to  be  discharged,  the  lien  or  right. 


(End  of  clause) 

252.217-7015    Safsty  and  hMlth. 

As  prescribed  in  217.7104(a),  use  the 
following  clause: 

Safety  and  Health  (Dec.  1991) 

Nothing  contained  in  the  Master 
Agreement  or  any  job  order  shall  relieve  the 
Contractor  of  any  obligations  it  may  have  to 
comply  with — 

(a)  The  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  651.  et  seq.]; 

(b)  The  Safety  and  Health  Regulations  for 
Ship  Repairing  (29  CFR  part  1915);  or 

(c)  Any  other  applicable  Federal,  State,  and 
local  laws,  codes,  ordinances,  and 
regulations. 

(End  of  clause) 

252.217-7016    Plant  protection. 

As  prescribed  in  217.7104(a),  use  the 
following  clause: 

Plant  Protection  (Dec  1991) 

(a)  The  Contractor  shall  provide,  for  the 
plant  and  work  in  process,  reasonable 
safeguards  against  all  hazards,  including 
unauthorized  entry,  malicious  mischief,  theft, 
vandalism,  and  fire. 

(b)  The  Contractor  shall  also  provide 
whatever  additional  safeguards  are 
necessary  to  protect  the  plant  and  work  in 
process  from  espionage,  sabotage,  and  enemy 
action. 

(1)  The  Government  shall  reimburse  the 
Contractor  for  that  portion  of  the  costs  of  the 
additional  safeguards  that  is  allocable  to  the 
contract  in  the  same  manner  as  if  the 
Contracting  Officer  had  issued  a  change 
order  for  the  additional  safeguards. 

(2)  The  costs  reimbursed  shall  not  include 
any  overhead  allowance,  unless  the  overhead 
is  incident  to  the  construction  or  installation 
of  necessary  security  devices  or  equipment. 

(c)  Upon  payment  by  the  Government  of 
the  cost  of  any  device  or  equipment  required 
or  approved  under  paragraph  (b)  of  this 
clause,  title  shall  vest  in  the  Government. 

(1)  The  Contractor  shall  comply  with  the 
instructions  of  the  Contracting  Officer 
concerning  its  identification  and  disposition. 

(2)  No  such  device  or  equipment  shall 
become  a  fixture  as  a  result  of  its  being 
affixed  to  realty  not  owned  by  the 
Government. 

(End  of  clause) 

252.217-7017    Time  of  deOvery. 

As  prescribed  in  217.7203(a)(1),  use 
the  following  clause: 

Time  of  Delivery  (Dec  1991) 

(a)  Ordering  offices  shall  8pecif>'  delivery 
locations  and  quantities  in  all  oral  or  written 
delivery  orders  under  this  contract. 

(b)  The  Contractor  shall  complete 
deliveries  within  the  hours  prescribed  in  the 
schedule  of  this  contract  and  on  the  days 
specified  by  the  order. 

(c)  Orders  requiring  delivery  within  24 
hours  from  Contractor  receipt  are  governed 
by  paragraph  (e)  of  the  Requirements  clause 
of  this  contract. 


(End  of  clause) 
Alternate  I  (Dec.  1991) 

As  prescribed  in  217.7203(a)(1).  substitute 
the  fallowing  paragraph  (c)  for  paragraph  (c) 
of  the  basic  clause: 

(c)  The  Contractor  shall  not  be  required  to 

deliver  within  less  than hours  from  the 

time  the  Contractor  receives  a  delivery  order. 

252.2 1 7-70 18    Change  In  plant  location- 
bakery  and  dairy  products. 

As  prescribed  in  217.7203(a)(2),  use 
the  following  clause: 

Change  in  Plant  Location — Bakery  and  Dairy 
Products  (Dec  1991) 

(a)  The  Offeror  shall  identify  in  the  clause 
in  this  solicitation  entitled  Place  of 
Performance,  all  plants  to  be  used  for 
manufacturing,  processing,  and  shipment 
Failure  to  furnish  this  information  with  the 
offer  may  result  in  rejection  of  the  offer. 

(b)  The  Offeror  shall  not  change  any  place 
of  performance  between  the  date  set  for 
receipt  of  offers  and  the  award,  except  where 
time  permits  and  then  only  after  receipt  of  the 
Contracting  Officer's  written  approval. 

(c)  The  ConU-actor  shall  not  change  any 
place  of  performance  after  contract  award 
without  advance  approval  by  the  Contractina 
Officer. 

(End  of  clause) 

252.217-7019    Sanitary  conditiona. 

As  prescribed  in  217.7203(a)(3),  use 
the  following  clause: 

Sanitary  Conditions  (Dec  1991) 

(a)  The  Contractor  shall  ensure  that  all 
supplies  delivered  under  this  contract,  and  all 
plant  facilities,  machinery,  equipment,  and 
apparatus  used  in  the  production,  processing, 
handling,  storage,  or  delivery  of  these 
supplies,  meet  the  sanitary  standards 
(including  bacteriological  requirements) 
prescribed  by  the  specifications  cited  In  this 
contract. 

(b)  The  Government  reserves  the  right  to 
inspect  and  lest  at  any  reasonable  times  all 
plant  facilities,  machinery,  equipment,  and 
parts  used  in  the  production,  processing, 
handling,  storage,  transportation,  or  delivery 
of  supplies  under  this  contract. 

(c)  "The  Contracting  Officer  or 
representative  shall  notify  the  Contractor  in 
writing  of  any  failure  to  meet  the  sanitary 
standards  (including  bacteriological 
requirements)  prescribed  by  this  contract.  If 
the  Contractor  does  not  correct  the  failure 
within  three  days  from  receipt  of  notice,  the 
Contracting  Officer  may — 

(1)  Terminate  for  default  all  or  part  of  this 
contract;  or 

(2)  Suspend  work  (wholly  or  partially) 
under  the  contract  for  ten  days  or  any  longer 
period  considered  necessary  to  allow 
correction  of  the  failure. 

(d)  The  suspension  does  not  extend  the  life 
of  this  contract  and  shall  not  be  considered 
sufficient  reason  for  extending  the  delivery 
time. 

(e)  During  the  suspension  period,  the 
Government  reserves  the  right  to  acquire 
similar  supplies  from  other  sources,  on 


Fecieral  Regisi 

whatever  terms  and  hi  whateve 
Contracting  Officer  considers  aj 
The  Contractor  shall  be  liable  t( 
Government  for  any  excess  cosi 
similar  supplies. 

(f)  If  the  Contractor  does  not  i 
failure  within  the  suspension  pe 
Contracting  Officer  may  termini 
the  onexpired  portion  of  this  coi 
allowing  additional  time  for  cor 
notwithstanding  paragraph  (a)(: 
Defauh  (Fixed-Price  Supply  and 
clause  of  this  contract. 

(End  of  clause) 

Alternate  I  (Dec  1991) 

As  prescribed  in  217.7203(a)(3 
following  to  paragraph  (d)  of  th« 
In  a  suspension,  the  quantity  of 
designated  in  the  schedule  as  a 
shad  be  reduced  by  an  amount  \ 
to  the  ratio  between  (1)  the  num 
the  work  is  suspended;  and  (2)  t 
days  in  the  contract  period.  The 
supplies  designated  as  maximur 
reduced. 

252.217-7020    Examination  an 

As  prescribed  in  217.7203(1 
the  following  clause: 

Examination  and  Testing  (Dec.  1 

-  (a)  The  Government  reserves 
examine  and  lest  all  products  to 
under  the  contract.  Examination 
of  dairy  products  shall  be  in  ace 
the  Veterinary /Medical  Wholesi 
Assurance  Program  for  Fresh  an 
Dairy  Products  and  Frozen  Dess 
70:  NAVSUHNST  4355.8;  AFR  1( 
MCO  10110.44). 

(b)  Samples.  (1)  The  Govermra 
select  the  samples.  For  purposes 
clause,  the  Contractor  agrees  the 
consists  of  a  day's  production  of 
product  delivered,  or  intended  tc 
delivered,  under  this  contract. 

(2)  Samples  selected  at  origin 
furnished  at  the  Contractor's  exi 
shall  be  considered  representatr 
products  delivered  to  the  Goven 
the  lot  sampled. 

(3)  Samples  selected  at  destini 
furnished  at  Government  expens 
be  considered  representative  of  • 
type  product  delivered  to  the  Go 
the  date  sampled. 

(4)  When  samples  are  selected 
containers  of  1/2  gallon  size  or  s 
entire  contents  of  the  container  t 
constitute  the  sample.  When  san 
selected  from  containers  larger  t 
gallon,  a  1/2  pint  sample  shall  b( 
laboratory  analysis. 

(c)  Deficiencies  in  amounts.  T\ 
shall  reimburse  the  Government 
deficiencies  (i.e..  amounts  less  th 
in  this  contract)  in  the  amoont  of 
milk  solids  non-fat,  or  total  solid 
of  product  as  determined  by  chei 
analysis.  The  amount  of  the  reim 
shall  be  determined  in  accordant 
Deficiency  Adjustment  clause  of 
contract.  The  Government  shall  i 
reimburse  the  Contractor  for  buti 
solids  non-fat.  and  total  solids  ct 
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lational  Safety  and  Health 
J.S.C.GSl.  etseq.y. 
and  Health  Regulations  for 
29  CFR  part  1915):  or 
applicable  Federal.  State,  and 
s,  ordinances,  and 


Plant  protection. 

d  in  217.7104(a),  use  the 
ie: 

(Dec.1991) 

ctor  shall  provide,  for  the 

n  process,  reasonable 

St  all  hazards,  including 

ry,  malicious  mischief,  theft, 

ire. 

ctor  shall  also  provide 

nal  safeguards  are 

:ect  the  plant  and  work  in 

ionage,  sabotage,  and  enemy 

ment  shall  reimburse  the 
at  portion  of  the  costs  of  the 
ards  that  is  allocable  to  the 
me  manner  as  if  the 
er  had  issued  a  change 
Itional  safeguards, 
imbursed  shall  not  include 
jwance,  unless  the  overhead 
construction  or  installation 
irity  devices  or  equipment. 
;nt  by  the  Government  of 
ivice  or  equipment  required 
r  paragraph  (b)  of  this 
vest  in  the  Government. 
;tor  shall  comply  with  the 
J  Contracting  Officer 
ntification  and  disposition, 
ice  or  equipment  shall 
as  a  result  of  its  being 
tot  owned  by  the 


Ime  of  deOvery. 

I  in  217.7203(a)(1),  use 
luse: 

Dec.  1991) 

ices  shall  specify  delivery 

ntities  in  all  oral  or  written 

der  this  contract. 

tor  shall  complete 

he  hours  prescribed  in  the 

intract  and  on  the  days 

•der. 

ring  delivery  within  24 

ctor  receipt  are  governed 

f  the  Requirements  clause 


(End  of  clause) 
Alternate  I  (Dec.  1991) 

As  prescribed  in  217.7203(a)(1),  substitute 
the  fallowing  paragraph  (c)  for  paragraph  (c) 
of  the  basic  clause: 

(c)  The  Contractor  shall  not  be  required  to 

deliver  within  less  than hours  from  the 

time  the  Contractor  receives  a  delivery  order. 

252.2 1 7-70 18    Change  In  plant  location- 
bakery  and  dairy  products. 

As  prescribed  in  217.7203(a)(2),  use 
the  following  clause: 

Change  in  Plant  Location — Bakery  and  Dairy 
Products  (Dec.  1991) 

(a)  The  Offeror  shall  identify  in  the  clause 
in  this  solicitation  entitled  Place  of 
Performance,  all  plants  to  be  used  for 
manufacturing,  processing,  and  shipment 
Failure  to  furnish  this  information  with  the 
offer  may  result  in  rejection  of  the  offer. 

(b)  The  Offeror  shall  not  change  any  place 
of  performance  between  the  date  set  for 
receipt  of  offers  and  the  award,  except  where 
time  permits  and  then  only  after  receipt  of  the 
Contracting  Officer's  written  approval. 

(c)  The  Contractor  shall  not  change  any 
place  of  performance  after  contract  award 
without  advance  approval  by  the  Contracting 
Officer. 

(End  of  clause) 

252.217-7019    Sanitary  condWona. 

As  prescribed  in  217.7203(a)(3),  use 
the  following  clause: 

Sanitary  Conditions  (Dec  1991) 

(a)  The  Contractor  shall  ensure  that  all 
supplies  delivered  under  this  contract,  and  all 
plant  facilities,  machinery,  equipment,  and 
apparatus  used  in  the  production,  processing, 
handling,  storage,  or  delivery  of  these 
supplies,  meet  the  sanitary  standards 
(including  bacteriological  requirements) 
prescribed  by  the  specifications  cited  in  this 
contract. 

(b)  The  Government  reserves  the  right  to 
inspect  and  test  at  any  reasonable  times  all 
plant  facilities,  machinery,  equipment,  and 
parts  used  in  the  production,  processing, 
handling,  storage,  transportation,  or  delivery 
of  supplies  under  this  contract. 

(c)  The  Contracting  Officer  or 
representative  shall  notify  the  Contractor  in 
writing  of  any  failure  to  meet  the  sanitary 
standards  (including  bacteriological 
requirements)  prescribed  by  this  contract.  If 
the  Contractor  does  not  correct  the  failure 
within  three  days  from  receipt  of  notice,  the 
Contracting  Officer  may — 

(1)  Terminate  for  default  all  or  part  of  this 
contract;  or 

(2)  Suspend  work  (wholly  or  partially) 
under  the  contract  for  ten  days  or  any  longer 
period  considered  necessary  to  allow 
correction  of  the  failure. 

(d)  The  suspension  does  not  extend  the  life 
of  this  contract  and  shall  not  be  considered 
sufficient  reason  for  extending  the  delivery 
time. 

(e)  During  the  suspension  period,  the 
Government  reserves  the  right  to  acquire 
similar  supplies  from  other  sources,  on 


whatever  terms  and  in  whatever  manner  the 
Contracting  Officer  considers  appropriate. 
The  Contractor  shall  be  liable  to  the 
Government  (or  any  excess  costs  for  those 
similar  supplies. 

(f)  If  the  Contractor  does  not  correct  the 
failure  within  the  suspension  period,  the 
Contracting  Officer  may  terminate  for  default 
the  unexpired  portion  of  this  corttrart  without 
allowing  additional  time  for  correction, 
notwithstanding  paragraph  (8](2)  of  the 
Deiauh  JFixed-Price  Supply  and  Service) 
clause  of  this  contract. 

(End  of  clause) 

Alternate  I  (Dec.  1991) 

As  prescribed  in  217.7203(a)(3),  add  the 
following  to  paragraph  (d)  of  the  basic  clause: 
In  a  suspension,  the  quantity  of  supplies 
designated  in  the  schedule  as  a  minimum 
shall  be  reduced  by  an  amount  proportionate 
to  the  ratio  between  (1)  the  number  of  days 
the  work  is  suspended:  and  (2)  the  number  of 
days  in  the  contract  period.  The  quantity  of 
supplies  designated  as  maximum  shall  not  be 
reduced.       1 . 

252.21 /-TOab    Examination  and  tealing. 

As  prescribed  in  217.7203(b)(1),  use 
the  following  clause: 

Examination  and  Testing  (Dec.  1991) 

,  (a)  The  Government  reserves  the  right  to 
examine  and  test  all  products  to  be  delivered 
under  the  contract.  Examination  and  testing 
of  dairy  {>rodacts  shall  be  in  accordance  with 
the  Veterinary /Medical  Wholesomeness 
Assurance  Program  for  Fresh  and  Cultured 
Dairy  Products  and  Frozen  Desserts  (AR  40- 
70:  NAVSUHNST  4355.8;  AFR  161-46;  and 
MCO  10110.44). 

(b)  Samples.  (1)  The  Government  shall 
select  the  samples.  For  purposes  of  this 
clause,  the  Contractor  agrees  that  a  lot 
consists  of  a  day's  production  of  the  tj-pe  of 
product  delivered,  or  intended  to  be 
delivered,  under  this  contract. 

(2)  Samples  selected  at  origin  shall  be 
furnished  at  the  Contractor's  expense,  and 
shall  be  considered  representative  of  all  the 
products  delivered  to  the  Government  from 
the  lot  sampled. 

(3)  Samples  selected  at  destination  shall  be 
furnished  at  Government  expense,  and  shall 
be  considered  representative  of  all  of  that 
type  product  delivered  to  the  Government  on 
the  date  sampled. 

(4)  When  samples  are  selected  from 
containers  of  1/2  gallon  size  or  smaller,  the 
entire  contents  of  the  container  shall 
constitute  the  sample.  When  samples  are 
selected  from  containers  larger  than  1/2 
gallon,  a  1/2  pint  sample  shall  be  taken  for 
laboratory  analysis. 

(c)  Deficiencies  in  amounts.  TT»e  Contractor 
shall  reimburse  the  Government  for 
deficiencies  (i.e..  amounts  less  than  required 
in  this  contract)  in  the  amoont  of  butterfat 
milk  solids  non-fat,  or  total  solids  of  any  type 
of  product  as  determined  by  chemical 
analysis.  The  amount  of  the  reimbursement 
shall  be  determined  in  accordance  with  the 
Deficiency  Adjustment  clause  of  this 
contract.  The  Government  shall  not 
reimburse  the  Contractor  for  butterfat.  milk 
solids  non-fat,  and  total  solids  content  in 


excess  of  the  amount  required  by  this 
contract 

(d)  Deficiencies  In  products.  (1)  The 
Contracting  Officer  or  representative  shall 
notify  the  Contractor  orally  (with  written 
confirmation)  or  in  writing  when  two  of  the 
last  four  cooaecotve  k>U  tested  are 
nonconforming  for  the  same  specification 
requirements.  The  uotice  shall  be  in  effect  as 
long  as  two  of  the  last  four  consecutive  lots 
tested  exceed  the  same  limit  of  the 
specification.  The  Government  will  take 
additional  samples  between  3  and  14  days 
after  the  date  of  the  notice. 

(2)  The  Contracting  Officer  may  suspend 
work  under  this  contract  for  up  to  ten  days 
when  three  out  of  the  last  five  consecutive 
lots  tested  are  nonconforming  for  the  same 
specification  requirement  or  when  any 
deficiency  causes  the  production  of  a  product 
which  is  considered  to  be  a  health  hazard. 

(e)  Suspension.  (1)  During  the  suspension 
period,  the  Government  reserves  the  right  to 
acquire  similar  supplies  from  other  sources, 
on  whatever  terms  and  in  whatever  manner 
the  Contracting  Officer  considers 
appropriate.  The  Contractor  shall  be  liable  to 
the  Government  for  any  excess  costs  for 
those  similar  supplies. 

(2)  The  Contractor  shall  use  the  suspension 
period  to  correct  the  deficiencies.  The 
Contractor  shall  notify  the  Government  when 
corrective  action  is  complete. 

(3)  The  Contracting  Officer  shall  lift  the 
suspension  only  after  the  Government  has 
verified  the  corrective  action  and  notified  the 
Contractor  in  writing. 

(4)  The  suspension  does  not  extend  the  hfe 
of  this  contract  and  shall  not  be  considered 
sufficient  reason  for  extending  the  deUvery 
time. 

(5)  If  the  Contractor  does  not  correct  the 
failure  within  the  suspension  period,  the 
ConU-acting  Officer  may  terminate  for  default 
the  unexpired  portion  of  this  contract  without 
allowing  additional  time  for  correction, 
notwithstanding  paragraph  (a)(2]  of  the 
Default  (Fixed-Price  Supply  and  Service) 
clause  of  this  contract. 

(End  of  clause) 
Alternate  I  (Dec.  1991) 

As  prescribed  in  217.7203(b)(1).  add  the 
following  to  paragraph  (d)(2)  of  the  basic 
clause: 

In  a  suspension,  the  quantity  of  supplies 
designated  in  the  schedule  as  minimum  shall 
be  reduced  by  an  amount  proportionate  to 
the  ratio  between  (i)  the  number  of  days  the 
work  is  suspended;  and  (ii)  the  number  of 
days  in  the  contract  period.  The  quantity  of 
supplies  designated  as  maximum  shall  not  be 
reduced. 

252.2 1 7-702 1    D«f  iciancy  adjustmant. 

As  prescribed  in  217.7203(bK2),  use 
the  following  clause: 

Deficiency  Adjustment  (Dec.  1991) 

(a)  When  the  Contractor  is  required  under 
the  Examination  and  Testing  clause  of  the 
contract  to  reimburse  the  Government  for 
deficiencies  in  the  amount  of  butterfat  milk 
solids  non-fat  or  total  solids,  reimbursement 
shall  be  determined  by  the  following 
formula — 


(1)  Butterfat  Subtract  the  total  pounds  of 
butterfat  delivered  from  the  total  pounds  of 
butterfat  required  to  be  delivered,  and 
multiply  the  remainder  by  the  butterfat  value. 
The  butterfat  value  is  1.30  multiplied  by  the 
average  Central  States  top  "Wholesale 
Selling  Price"  of  Grade  A,  92  score  butter 
during  the  monthly  period  for  which  the 
deficiency  is  computed,  as  reported  in  the 
Dairy  Market  News,  published  by  the 
Department  of  Agriculture.  Agricultural 
Marketing  Service.  Madison,  Wisconsin. 

(2)  Milk  solids  nonfat.  Subtract  the  total 
pounds  of  milk  solids  noo-fat  delivered  from 
the  total  pounds  of  milk  solids  non-fat 
required  to  be  delivered,  and  multiply  the 
remainder  by  the  milk  solids  non-fat  value. 
The  milk  solids  non-fat  value  is  1.45 
multiplied  by  the  average  Central  States  top 
price  for  "Extra  Grade.  Non-fat  Dry  Milk. 
Spray  (bags)"  during  the  monthly  period  for 
which  the  deficiency  is  computed,  as  reported 
in  the  Dairy  Market  News. 

(3)  Total  solids.  Add  to  the  total  solids 
deliveted  the  total  amount  of  any  shortages 
for  butterfat  and  Eiilk  solids  non-fat  that  the 
Contractor  has  already  reimbursed.  Subtract 
this  amount  from  the  total  solids  required  to 
be  delivered.  Multiply  the  remainder  by  the 
milk  solids  non-fat  value. 

(b)  The  Government  will  not  assess 
amounts  totaling  S2S  or  less  during  a  monthly 
accountitig  period.  Monthly  periods  begin  on 
the  first  day  of  the  contract  period  and  on  the 
same  day  of  each  succeeding  month. 

(c)  The  butterfat  milk  solids  non-fat  and 
total  solids  content  of  one  type  of  product 
shall  not  be  averaged  with  or  offset  against 
the  content  of  another  type  of  product,  and 
the  content  of  products  delivered  in  any  one 
monthly  period  will  not  be  averaged  with  or 
offset  against  the  content  of  products 
delivered  in  any  other  monthly  period. 

(d)  The  Contractor  shall  identify  the  tare 
weights  of  all  containers  on  the  shipping 
documents,  and  furnish  a  copy  to  the 
Government  inspector  at  destination.  The 
tare  weight  of  dispenser  containers  shall 
include  all  parts  of  the  container  delivered  as 
a  unit,  including  lids,  tubes,  and  seals.  If 
different  types  of  containers  with  different 
tares  are  included  in  a  single  delivery,  the 
Contractor  shall  furnish  the  tare  weight  and 
identifying  characteristics  of  each  type  of 
container. 

(e)  The  Government  shall  inspect  a 
representative  sample  of  the  line  item.  If 
volume  and  net  weight  shortages  are  found, 
the  Government  will  adjust  the  entire 
quantity  of  the  line  item  delivered  on  the  day 
the  shortage  is  discovered.  For  the  purpose  of 
determining  net  weight  the  following  weight 
factors  apply: 


Product 

Weigtn  factor 

Chocolate  flavored  milk 

6  6  pcunds/gaHon. 

or  dnnK. 

Milk  wtiole  fresh. 

8.6  pounds/ oallon. 

buttermilk  fluid,  milk 

*«rtwlo  tresf..  cultured. 

and  milk  skim  fresh. 

Fresh  cream  (18  percerrt 

8.5  pourxls/galkxt. 

butterfat  or  less),  half- 

and-half  fresh,  tni 

cream  sour  cultured. 
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Product 

Weight  factor 

Fresh  cream  (more  than 

8.4  pounds/gaHoo. 

18  percent  txjttertat). 

Cottage  cheese,  txmer. 

Weight  on  contairwr. 

and  ottier  non-lroien 

products. 

Ice  cream  and  froien 

Applicable  commodity 

desserts. 

specification. 

(0  Contractor  reimbursement  for  deficient 
supplies  does  not  prejudice  the  Government's 
right  to  terminate  for  default  or  to  pursue  any 
other  remedy  under  this  contract  or  as 
provided  by  law. 
(End  of  clause) 

252.217-7022    Cod*  dating. 

As  prescribed  in  217.7203(a)(4).  use 
the  following  clause: 

Code  Dating  (Dec  1991) 

(a)  The  Contractor  may  use  a  code  to 
comply  with  the  requirement  stated  in  the 
schedule  or  specifications  of  this  contract  for 
showing  a  date  on  the  labels  of  delivered 
items. 

(b)  Before  using  a  code,  the  Contractor 
shall— 

(1)  Provide  a  written  explanation  to  the 
Contracting  Officer  and 

(2)  Obtain  the  Contracting  Officer's 
approval  in  writing. 

(c)  The  Contractor  shall  also  obtain  the 
Contracting  Officer's  written  approval  before 
making  any  changes  in  the  code  symbols, 
system,  or  explanation. 

(End  of  clause) 

252.217-7023    Marking. 

As  prescribed  in  217.7203(a)(5),  use 
the  following  clause: 


Marking  (Dec  1991) 

Commercial  markings  are  acceptable, 
notwithstanding  any  specification  references 
to  MIL-STD-129. 
(End  of  clause) 

252.217-7024    RasponslMltty  for 
containers  and  equipment 

As  prescribed  in  217.7203(a)(6).  use 
the  following  clause: 

Responsibility  for  Containers  and  Equipment 
(Dec  1991) 

(a)  The  Contractor  shall — 

(1)  Maintain  all  reusable  containers  and 
equipment  in  a  sanitary  condition  and  in  a 
good  state  of  repair  and  working  order  and 

(2)  Remove  all  empty,  reusable  containers 
from  Government  premises  at  the  time  of 
each  delivery,  unless  the  Contracting  Officer 
grants  permission  in  writing  for  less  frequent 
removal. 

(b)  The  Government  shall  not  be  liable  for 
any  damage  to,  or  loss  or  destruction  of, 
containers  and  equipment  furnished  by  the 
Contractor. 

(End  of  clause) 

252.217-7025    Containers  and  equipment 

As  prescribed  in  217.7203(b](3),  use 
the  following  clause: 

Containers  and  Equipment  (Dec  1991) 

(a)  The  Contractor  shall  ensure  that 
dispenser  containers  and  filling  equipment 
used  in  the  performance  of  this  contract,  and 
any  Contractor-furnished  refrigerated  bulk 
milk  dispenser  cabinets,  comply  with  MIL- 
STD-175,  Minimum  Sanitary  Standards  for 
the  Equipment  and  Methods  for  Handling  of 
Milk  and  Milk  Products  in  Bulk  Milk 
Dispensing  Operations. 

(b)  The  Contractor  shall  install,  service, 
and  maintain  any  Contractor-furnished  bulk 

Table 


milk  dispenser  cabinets  to  the  Contracting 
Officer's  satisfaction.  The  Contractor  has 
sole  responsibility  for  the  supply,  installation, 
maintenance,  and  removal  of  the  cabinets, 
including  labor  and  material  costs,  and  for 
any  damage  to.  or  loss  or  destruction  of,  such 
cabinets. 

(c)  When  the  Contractor  fails  to  furnish 
milk  dispenser  cabinets  or  milk  dispenser 
containers  as  required  in  the  schedule,  or 
does  not  properly  service,  maintain,  and 
repair  such  dispenser  cabinets,  so  that  milk 
cannot  be  dispensed  as  needed  by  the 
Government,  the  Contractor  shall,  for  as  long 
as  such  conditions  exist,  deliver  a  sufficient 
quantity  of  milk  in  half-pint  containers  to 
satisfy  orders  for  milk  dispenser  containers. 
The  price  per  gallon  for  milk  dispenser 
containers  shall  apply. 

(d)  When  any  loss  of  contents  of  a 
dispenser  container  occurs  (including  loss 
due  to  contamination,  spoilage,  or  leakage)  as 
a  result  of  functional  failure  of  the  dispenser 
cabinet  or  dispenser  containers,  the 
Contractor  shall  immediately  replace  the  lost 
contents  without  cost  to  the  Government, 
unless  such  functional  failure  was  due  to  a 
general  power  failure  at  the  Government 
installation. 

(End  of  clause) 

252.2 1 7-7026    Identification  of  sources  of 
supply. 

As  prescribed  in  217.7303.  use  the 
following  provision: 

Identification  of  Sources  of  Supply  (Dec 
1991) 

(a)  The  Government  is  required  under  10 
U.S.C.  2384  to  obtain  certain  information  on 
the  actual  manufacturer  or  sources  of 
supplies  it  acquires. 

(b)  The  apparently  successful  Offeror 
agrees  to  complete  and  submit  the  following 
table  before  award: 


National  stock  No. 
(2) 

Commercial  item  (Y 
orN) 

(3) 

Source  of  suppty 

(1) 

Company 
(4) 

Address 
(4) 

Part  No. 
(5) 

Actual  mfg? 
(6) 

(1)  List  each  deliverat>ie  item  of  supply  and  item  of  technical  data. 

(2)  If  there  is  no  national  slock  number,  list  "none." 

(3)  Use  "Y"  If  the  Item  is  a  commercial  item  sold  in  substantial  quantities  to  the  general  public  and  was  priced  in  the  offer  using  established  catalog  or  market 
price:  othenonse.  use    N  .  If    Y    is  listed,  the  Offeror  need  not  complete  the  remaining  columns  in  the  table. 

(4)  For  items  of  suppfy.  list  all  sources.  For  technical  data,  list  ttie  source. 

(5)  For  Items  of  supply,  list  each  source's  part  number  for  the  item. 

(6)  Use  "Y"  if  the  source  ot  supply  is  the  actual  manufacturer;  "N"  if  it  is  not;  and  "U"  rt  unknown. 


(End  of  clause) 

252.217-7027    Price  celling. 

As  prescribed  in  217.7405,  use  the 
following  clause: 

Price  Ceiling  (Dec  1991) 

The  definitive  contract  resulting  from  this 
undefinitized  action  shall  not  exceed 

( ) 

(End  of  clause) 


252.217-7028    Over  and  above  work. 

As  prescribed  in  217.7702,  use  a  clause 
substantially  as  follows: 

Over  and  Above  Work  (Dec  1991) 

(a)  Definitions. 

As  used  in  this  clause — 

(1)  Over  and  above  work  means  work 
discovered  during  the  course  of  performing 
overhaul,  mamtenance,  and  repair  efforts 
thatis— 

(i)  Within  the  general  scope  of  the  contract; 


(ii)  Not  covered  by  the  hne  item(8)  for  the 
basic  work  under  the  contract;  and 

(iii)  Necessary  in  order  to  satisfactorily 
complete  the  contract. 

(2)  Work  request  means  a  document 
prepared  by  the  Contractor  which  describes 
over  and  above  work  being  proposed. 

(b)  The  Contractor  and  Administrative 
Contracting  Officer  shall  mutually  agree  to 
procedures  for  Govpmment  administration 
and  Contractor  penormance  of  over  and 
above  work  requests.  If  the  parties  cannot 
agree  upon  the  procedures,  the 
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Administrative  Contracting  Offi 
unilateral  right  to  direct  the  ove 
work  procedures  to  be  followed 
procedures  shall,  as  a  minimura 

(1)  The  format,  content,  and  s 
work  requests  by  the  Contracto 
requests  shall  contain  data  on  t! 
discrepancy  disclosed,  the  spec 
the  discrepancy,  and  the  estima 
hours  and  material  required  to  ( 
discrepancy.  Data  shall  be  suffi 
satisfy  contract  requirements  ai 
authorization  of  the  Contractinj 
perform  the  proposed  work; 

(2)  Government  review,  verifi 
authorization  of  the  work;  and 

(3)  Proposal  pricing,  submissii 
negotiation,  and  definitization. 

(c)  Upon  discovery  of  the  neei 
above  work,  the  Contractor  sha 
furnish  to  the  Government  a  wo 
accordance  with  the  agreed-to  p 

(d)  The  Government  shall — 

(1)  Promptly  review  the  work 

(2)  Verify  that  the  proposed  w 
required  and  not  covered  under 
contract  line  item(s); 

(3)  Verify  that  the  proposed  c< 
action  is  appropriate;  and 

(4)  Authorize  over  and  above 
necessary. 

(e)  The  Contractor  shall  prom 
the  Contracting  Officer,  a  propo 
over  and  above  work.  The  Gove 
Contractor  will  then  negotiate  a 
for  the  over  and  above  work.  Cc 
modifications  will  be  executed  t 
all  over  and  above  work. 

(f)  Failure  to  agree  on  the  pric 
above  work  shall  be  a  dispute  w 
meaning  of  ttie  Disputes  clause  i 
contract 

(End  of  clause) 

252.219-7000  Small  disadvani 
business  concern  representatl< 
contracts)^ 

As  prescribed  in  219.304(b 
following  provision: 

Small  Disadvantaged  Business  C 
Representation  (DoD  Contracts) 

(a)  Definition.  Small  disach-on 
business  concern,  as  used  in  thii 
means  a  small  business  concern 
controlled  by  individuals  who  ai 
socially  and  economically  disad 
defined  by  the  Small  Business  A 
at  13  CFR  part  124,  the  majority 
which  directly  accrue  to  such  ini 
This  term  also  means  a  small  bu 
concern  owned  and  controlled  b 
economically  disadvantaged  Ind 
Native  Hawaiian  organization  w 
the  requirements  of  13  CFR  124.1 
124.113,  respectively.  In  general. 
124  describes  a  small  disadvanti 
concern  as  a  small  business  com 

(1)  Which  is  at  least  51  percen 
unconditionally  owned  by  one  o: 
socially  and  economically  disad' 
individuals;  or 

(2)  In  the  case  of  any  publicly 
business,  at  least  51  percent  of  tl 
stock  is  unccmditionally  owned  I 
more  socially  and  economically 
disadvantaged  individuals;  and 
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ngs  are  acceptable, 
specification  references 


3onslMiny  for 
pment 

1 217.7203(a)(6).  use 
je: 

•Dtaioere  and  Equipment 

shall— 

isable  containers  and 
iry  condition  and  in  a 
md  working  order  and 
>ty,  reusable  containers 
:mises  at  the  time  of 

the  Contracting  Officer 
writing  for  less  frequent 

It  shall  not  be  liable  for 
IS  or  destruction  of, 
ment  furnished  by  the 


ainers  and  equipment 

217.7203(b)(3),  use 
le: 

tment  (Dec.  1991) 

shall  ensure  that 
and  filling  equipment 
ice  of  this  contract,  and 
ihed  refrigerated  bulk 
Bts,  comply  with  MIL- 
lanitary  Standards  for 
lethods  for  Handling  of 
:ts  in  Bulk  Milk 

IS. 

shall  install,  service, 
ntractor-fumished  bulk 

ABLE 


milk  dispenser  cabinets  to  the  Contracting 
Officer's  satisfaction.  The  Contractor  has 
sole  responsibility  for  the  supply,  installation, 
maintenance,  and  removal  of  the  cabinets, 
including  labor  and  material  costs,  and  for 
any  damage  to.  or  loss  or  destruction  of,  such 
cabinets. 

(c)  When  the  Contractor  fails  to  furnish 
milk  dispenser  cabinets  or  milk  dispenser 
containers  as  required  in  the  schedule,  or 
does  not  properly  service,  maintain,  and 
repair  such  dispenser  cabinets,  so  that  milk 
cannot  be  dispensed  as  needed  by  the 
Government,  the  Contractor  shall,  for  as  long 
as  such  conditions  exist,  deliver  a  sufficient 
quantity  of  milk  in  half-pint  containers  to 
satisfy  orders  for  milk  dispenser  containers. 
The  price  per  gallon  for  milk  dispenser 
containers  shall  apply. 

(d)  When  any  loss  of  contents  of  a 
dispenser  container  occurs  (including  loss 
due  to  contamination,  spoilage,  or  leakage)  as 
a  result  of  functional  failure  of  the  dispenser 
cabinet  or  dispenser  containers,  the 
Contractor  shall  immediately  replace  the  lost 
contents  without  cost  to  the  Government, 
unless  such  functional  failure  was  due  to  a 
general  power  failure  at  the  Government 
installation. 

(End  of  clause) 

252^17-7026    Identification  of  sources  of 
supply. 

As  prescribed  in  217.7303,  use  tiie 
following  provision: 

Identificatioii  of  Sources  of  Supply  (Dec. 
1991) 

(a)  The  Government  is  required  under  10 
U.S.C.  2384  to  obtain  certain  information  on 
the  actual  manufacturer  or  sources  of 
supplies  it  acquires. 

(b)  The  apparently  successful  Offeror 
agrees  to  complete  and  submit  the  following 
table  before  award: 


Source  of  supply 

mpany 
(4) 

Address 

(4) 

Part  No. 
(5) 

Actual  mfg? 
(6) 

>  tt>e  general  public  arx)  was  priced  in  the  offer  using  established  catalog  or  marltet 
lining  columns  in  the  table. 


;  and  "U"  if  unknown. 


and  above  work. 

217.7702.  use  a  clause 
lows: 


k  (Dec  1991) 


work  means  work 
'  course  of  performing 
:e,  and  repair  efforts 

al  scope  of  the  contract; 


(ii)  Not  covered  by  the  line  item(s}  for  the 
basic  work  under  the  contract;  and 

(iii)  Necessary  in  order  to  satisfactorily 
complete  the  contract. 

(2)  Work  request  means  a  document 
prepared  by  the  Contractor  which  describes 
over  and  above  work  being  proposed. 

(b)  The  Contractor  and  Administrative 
Contracting  Officer  shall  mutually  agree  to 
procedures  for  Govpmment  administration 
and  Contractor  penormance  of  over  and 
above  work  requests.  If  the  parties  cannot 
agree  upon  the  procedures,  the 


Administrative  Contracting  Officer  has  the 
unilateral  right  to  direct  the  over  and  above 
work  procedures  to  be  followed.  These 
procedures  shall,  as  a  minimum,  cover — 

(1)  The  foraiat,  content,  and  submission  of 
work  requests  by  the  Contractor.  Work 
requests  shall  contain  data  on  the  type  of 
discrepancy  disclosed,  the  specific  location  of 
the  discrepancy,  and  the  estimated  labor 
hours  and  material  required  to  correct  the 
discrepancy.  Data  shall  be  sufficient  to 
satisfy  contract  requirements  and  obtain  the 
authorization  of  the  Contracting  Officer  to 
perform  the  proposed  work; 

(2)  Government  review,  verification,  and 
authorization  of  the  work;  and 

(3)  Proposal  pricing,  submission, 
negotiation,  and  definitization. 

(c)  Upon  discovery  of  the  need  for  over  and 
above  work,  the  Contractor  shall  prepare  and 
furnish  to  the  Government  a  work  request  in 
accordance  with  the  agreed-to  procedures. 

(d)  The  Government  shall — 

(1)  Promptly  review  the  work  request; 

(2)  Verify  that  the  proposed  work  is 
required  and  not  covered  under  the  basic 
contract  line  item(s); 

(3)  Verify  that  the  proposed  corrective 
action  is  appropriate;  and 

(4)  Authorize  over  and  above  work  as 
necessary. 

(e)  The  Contractor  shall  promptly  submit  to 
the  Contracting  Officer,  a  proposal  for  the 
over  and  above  work.  The  Government  and 
Contractor  will  then  negotiate  a  settlement 
for  the  over  and  above  woric.  Contract 
modifications  will  be  executed  to  definitize 
all  over  and  above  work. 

(f)  Failure  to  agree  on  the  price  of  over  and 
above  work  shall  be  a  dispute  within  the 
meaning  of  the  Disputes  clause  of  this 
contract        I 

(Endofclauil) 

252.219-7000    Small  disadvanUsed 
business  concern  representation  (DoO 
contrscts)^ 

As  prescribed  in  219.304(b),  use  the 
following  provision: 

Small  Disadvantaged  Business  Concern 
Representation  (DoD  Contracts)  (Dec.  1991) 

(a)  Definition.  Small  disadvantaged 
business  concern,  as  used  in  this  provision, 
means  a  small  business  concern,  owned  and 
controlled  by  individuals  who  are  both 
socially  and  economically  disadvantaged,  as 
defined  by  the  Small  Business  Administration 
at  13  CFR  part  124,  the  majority  of  earnings  of 
which  directly  accrue  to  such  individuals. 
This  term  also  means  a  small  business 
concern  owned  and  controlled  by  an 
economically  disadvantaged  Indian  tribe  or 
Native  Hawaiian  organization  which  meets 
the  requirements  of  13  CFR  124.112  or  13  CFR 
124.113,  respectively.  In  general,  13  CFR  part 
124  describes  a  small  disadvantaged  business 
concern  as  a  small  business  concern — 

(1)  Which  is  at  least  51  percent 
unconditionally  owned  by  one  or  more 
socially  and  economically  disadvantaged 
individuals;  or 

(2)  In  the  case  of  any  publicly  owned 
business,  at  least  51  percent  of  the  voting 
stock  is  unconditionally  owned  by  one  or 
more  socially  and  economically 
disadvantaged  individuals;  and 


(3)  Whose  management  and  daily  business 
operations  are  controlled  by  one  or  more 
such  individuals. 

(b)  Representations.  Check  the  category  in 
which  your  ownership  falls — 
Subcontinent  Asian  (Asian-Indian) 

American  (U.S.  citizen  with  origins  from 

India.  Pakistan.  Bangladesh,  Sri  Lanka. 

Bhutan,  or  Nepal) 

-Asian-Pacific  American  (U.S.  citizen 


with  origins  from  Japan,  China,  the 
Philippines,  Vietnam,  Korea,  Samoa,  Guam, 
U.S.  Trust  Territorj'  of  the  Pacific  Islands 
(Republic  of  Palau),  the  Northern  Mariana 
Islands,  Laos,  Kampuchea  (Cambodia). 
Taiwan.  Burma,  Thailand.  Malaysia. 
Indonesia.  Singapore,  Brunei,  RepubUc  of 
the  Marshall  Islands,  or  the  Federated 
States  of  Micronesia) 

Black  American  (U.S.  citizen) 

—Hispanic  American  (U.S.  citizen  with 


origins  from  South  America,  Central 
America,  Mexico,  Cuba,  the  Dominican 
Republic,  Puerto  Rico.  Spain,  or  Portugal) 
-Native  American  (American  Indians, 


Eskimos,  Aleuts,  or  Native  Hawaiians, 
including  Indian  tribes  or  Native  Hawaiian 
organizations) 

Jndividual/concem,  other  than  one 


of  the  preceding,  currently  certified  for 
participation  in  the  Minority  Small 
Business  and  Capital  Ownership 
Development  Program  under  section  8(a)  of 
the  Small  Business  Act 
Other 


(c)  Certifications.  Complete  the  following— 

(1)  The  offeror  it is  not a  imall 

disadvantaged  business  concern. 

(2)  The  Small  Business  Administration 

(SBA)  has has  not made  a 

determination  concerning  the  offeror's  status 
as  a  small  disadvantaged  business  concern.  If 
the  SBA  has  made  a  determination,  the  date 

of  the  determination  was and  the 

offeror — 

.Was  found  by  SBA  to  be  socially 


and  economically  disadvantaged  and  no 
circumstances  have  changed  to  vary  that 
determination. 

-Was  found  by  SBA  not  to  be  socially 


and  economically  disadvantaged  but 
circumstances  which  caused  the 
determination  have  changed. 

(d)  Notification.  Notify  the  Contracting 
Officer  before  contract  award  if  your  status 
as  a  small  disadvantaged  business  concern 
changes. 

(e)  Penalties  and  Remedies.  Anyone  who 
misrepresents  the  status  of  a  concern  as  a 
small  disadvantaged  business  for  the  purpose 
of  securing  a  contract  or  subcontract  shall — 

(1)  Be  punished  by  imposition  of  a  fine, 
imprisonment  or  both; 

(2)  Be  subject  to  administrative  remedies, 
including  suspension  and  debarment;  and 

(3)  Be  ineligible  for  participation  in 
programs  conducted  under  authority  of  the 
Small  Business  Act. 

(End  of  provision) 

252.219-7001     Notice  of  partial  smaN 
business  set-aside  with  preferential 
consideration  for  smaM  disadvantaged 
business  concerns. 

As  prescribed  in  219.508(d),  use  the 
following  clause:    - 


Notice  of  Partial  Small  Business  Set-Aside 
With  Preferential  Consideration  for  SmaD 
DisadvanUged  Business  Coocems  (Dec.  IMl) 

(a)  Definitions. 

Labor  surplus  area,  as  used  in  this  clause. 
means  a_geographical  area  identified  bj*  the 
Department  of  Labor  as  an  area  of  labor 
surplus. 

Labor  surplus  area  concern,  as  used  in  this 
clause,  means  a  concern  that  together  with 
its  first  tier  subcontractors,  will  perform 
substantially  in  labor  surplus  areas. 

Perform  substantially  in  labor  surplus 
areas,  as  used  in  this  clause,  means  that  the 
costs  incurred  under  the  contract  on  account 
of  manufacturing,  production,  and 
performance  of  services  in  labor  surplus 
areas  exceed  50  percent  of  the  contract  price. 

Small  business  concern,  as  used  in  this 
clause,  means  a  concern,  including  its 
affiliates,  that  is  independently  owned  and 
operated,  not  dominant  in  the  field  of 
operation  in  which  it  is  bidding  on 
Government  contracts,  and  qualified  as  a 
small  business  under  the  size  standards  in 
this  solicitation. 

Small  disadvantaged  business  concern,  as 
used  in  this  clause,  means  a  small  business 
concern,  owned  and  controlled  by  individuals 
who  are  both  socially  and  economically 
disadvantaged,  as  defined  by  the  Small 
Business  Administration  at  13  CFR  part  124, 
the  majority  of  earnings  of  which  directly 
accrue  to  such  individuals.  This  term  also 
means  a  small  business  concern  owned  and 
controlled  by  an  economically  disadvantaged 
Indian  tribe  or  Native  Hawaiian  organization 
which  meets  the  requirements  of  13  CFR 
124.112  or  13  CFR  124.113.  respectively. 

(b)  GeneraL  A  portion  of  tiiis  requirement 
identified  elsewhere  in  this  solicitation,  has 
been  set-aside  for  award  to  one  or  more 
small  business  concerns.  After  offers  for  the 
non-set-aside  portion  have  been  evaluated, 
negotiations  will  be  conducted  for  the  set- 
aside  portion. 

(1)  Offers  on  the  non-set-aside  F>ortion  will 
be  evaluated  and  award  made  in  accordance 

'with  the  other  provisions  of  this  solicitation. 

(2)  The  set-aside  portion  will  be  negotiated, 
in  accordance  with  this  clause,  with  small 
business  concerns  which  submitted  offers  on 
the  non-set-aside  portion. 

(c)  A  ward  of  the  set-aside  portion.  (1) 
Small  business  offerors  on  the  non-set-aside 
portion  will  be  selected  for  negotiation  of  the 
set-aside  portion  based  on  their  standing — 
first  in  terms  of  group  and  then  in  terms  of 
lowest  responsive  offer  on  the  non-set-aside 
portion. 

(i)  Group  1 — Small  disadvantaged  business 
concerns  which  are  also  labor  surplus  area 
concerns. 

(ii)  Croup  2 — Small  business  concerns 
which  are  also  labor  surplus  area  concerns. 

(iii)  Croup  3 — Other  small  disadvantaged 
business  concerns. 

(iv)  Group  4 — Other  small  business 
concerns. 

(2)  The  set  aside  portion  will  be  awarded 
at  the  highest  unit  price(s)  in  the  contract(s) 
for  the  non-set-aside  portion,  adjusted  to 
reflect  transportation  and  other  costs 
appropriate  for  the  selected  confractor(s). 
except — 
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(i)  Award  of  the  set-aside  portion  to  a 
small  disadvantaged  business  concern  will 
be  at  the  lower  of — 

(A)  The  price  offered  by  the  concern  on  the 
non-set-aside  portion:  or 

(B)  A  price  that  does  not  exceed  the  award 
price  on  the  non-sef-aside  portion  by  more 
than  ten  percent. 

(ii)  When  award  under  the  set-aside 
portion  is  to  a  concern  offering  a 
nonqualifying  country  end  product  and  the 
highest  unit  price  in  the  contract(s)  is  for  a 
domestic  or  qualifying  country  end  product, 
the  set-aside  price  will  be  the  higher  of— 

[A)  The  highest  award  price  for  a 
nonqualifying  country  end  product  under  the 
nonset-aside:  or 

(B)  A  price  which,  when  adjusted  by  the 
Buy  American  Act  evaluation  factor,  would 
equal  the  highest  unit  price  in  the  contract(s). 

(iii)  When  award  under  the  set-aside 
portion  is  to  a  concern  offering  a  domestic 
end  product  and  the  highest  unit  price  in  the 
contract(s]  is  for  a  nonqualifying  country  end 
product  which  was  evaluated  using  the  Buy 
American  Act  evaluation  factor,  the  set-aside 
price  will  be  awarded  at  the  evaluated  price 
of  the  non-qualifying  country. 

(iv)  When  award  under  the  set-aside 
portion  is  to  a  concern  offering  a  domestic 
end  product  and  the  highest  unit  price  in  the 
contract(s)  is  for  a  nonqualifying  country  end 
product  which  was  evaluated  without  the 
Buy  American  Act  factor— 

(A)  And  award  was  made  to  a  domestic  or 
qualifying  country  offer  at  a  price  lower  than 
the  high  contract  price,  the  set-aside  price 
will  be  the  highest  unit  price  in  the 
contract(s). 

(B)  And  award  was  not  made  to  a  domestic 
or  qualifying  country  offer  at  a  price  lower 
than  the  high  contract  price,  the  set-aside 
price  will  be  the  lower  of— 

(7)  The  highest  unit  price  under  the 
contracf(s)  as  adjusted  by  the  Buy  American 
Act  evaluation  factor,  or 

(2)  The  lowest  offered  price  for  a  domestic 
or  qualifying  country  end  product  which  was 
not  awarded  under  the  nonset-aside. 

(v)  Where  the  Trade  Agreements  Act 
applies  to  the  nonset-aside  portion,  offer?  of 
eligible  products  wilt  be  treated  as  if  they 
were  qualifying  country  end  products. 

(vi)  Discount  terms  used  in  evaluation  of 
the  highest  non-set-aside  award  price  will 
apply  to  the  set-aside  award  price. 

(3)  If  negotiations  are  not  successful  for 
any  part  of  the  set-aside  portion,  the  set-aside 
will  be  dissolved  for  that  part  and  the 
requirement  will  be  resolicited. 

(d)  Token  offers.  The  Government  reserves 
the  right  to  not  consider  token  offers  or  offers 
designed  to  secure  an  unfair  advantage  over 
other  offerors  eligible  for  the  set-aside 
portion. 

(e)  Eligibility  for  preference  as  a  labor 
surplus  area  concern.  Small  business  or  small 
disadvantaged  business  offerors  which  claim 
preference  for  the  set-aside  portion  as  a  labor 
surplus  area  concern,  must  list  the  labor 
surplus  area  location(s)  of  offeror  or  first  tier 
subcontractors,  which  account  for  more  than 
50  percent  of  the  contract  price. 

Name  of  Company: 
Street  Address: 
City/County: 


State: 
(f)  Agreements. 

(1)  If  awarded  a  contract  as  a  small 
disadvantaged  business-labor  surplus  area 
concern  or  as  a  small  business-labor  surplus 
area  concern,  the  offeror — 

(i)  Will  perform  the  contract,  or  cause  it  lo 
be  performed,  substantially  in  areas 
classified  as  labor  surplus  areas. 

(ii)  If  the  contract  is  in  excess  of  $25,000, 
will  submit  a  report  to  the  Contracting  Officer 
within  30  days  after  award  that  contains  the 
following  information — 

(A)  The  dollar  amount  of  the  contract, 

(B)  Identification  of  each  labor  surplus  area 
in  which  contract  and  subcontract 
performance  is  taking  or  will  take  place. 

(C)  The  total  costs  incurred  and  to  be 
incurred  under  the  contract  in  each  of  the 
labor  surplus  areas  by  the  contractor  and 
first  tier  subcontractors. 

(D)  The  total  dollar  amount  attributable  to 
performance  in  labor  surplus  areas. 

(2)  A  manufacturer  or  regular  dealer,  which 
claims  preference  as  a  small  disadvantaged 
business  and  submits  an  offer  in  its  own 
name,  agrees  to  furnish  in  performing  this 
contract  only  end  items  manufactured  or 
produced  by  small  disadvantaged  business 
concerns  in  the  United  States,  its  territories 
and  possessions,  the  Commonwealth  of 
Puerto  Rico,  the  U.S.  Trust  Territory  of  the 
Pacific  Islands,  or  the  District  of  Columbia. 
(End  of  clause) 

Alternate  I  (Dec.  1991) 

As  prescribed  in  219.508(d).  substitute  the 
following  paragraph  (f)(2)  for  paragraph  (f)(2) 
of  the  basic  clause: 

(0(2)  A  regular  dealer,  which  claims 
preference  as  a  small  disadvantaged  business 
and  submits  an  offer  in  its  own  name,  agrees 
to  furnish  in  performing  this  contract  only 
end  items  manufactured  or  produced  by  small 
business  concerns  in  the  United  Slates,  its 
territories  and  possessions,  the 
Commonwealth  of  Puerto  Rico,  the  U.S.  Trust 
Territory  of  the  Pacific  Islands,  or  the  District 
of  Columbia. 

252.2 1 9-7002    Notice  of  small 
disadvantaged  business  set-aside. 

As  prescribed  in  219.508-70,  use  the 
following  clause: 

Notice  of  Small  Disadvantaged  Business  Set- 
Aside  (Dec.  1991) 

(a)  Definition.  Small  disadvantaged 
business  concern,  as  used  in  this  clause, 
means  a  small  business  concern,  owned  and 
controlled  by  individuals  who  are  both 
socially  and  economically  disadvantaged,  as 
defined  by  the  Small  Business  Administration 
at  13  CFR  Part  124,  the  majority  of  earnings  of 
which  directly  accrue  to  such  individuals. 
This  term  also  means  a  small  business 
concern  owned  and  controlled  by  an 
economically  disadvantaged  Indian  tribe  or 
Native  Hawaiian  organization  which  meets 
the  requirements  of  13  CFR  124.112  or  13  CFR 
124.113,  respectively. 

(b)  General.  Offers  are  solicited  only  from 
small  disadvantaged  business  concerns. 
Offers  received  from  concerns  that  are  not 
small  disadvantaged  businesses  are 
nonresponsive  and  will  be  rejected. 


(c)  Agreement.  A  small  disadvantaged 
business  manufacturer  or  regular  dealer, 
which  submits  an  offer  in  its  own  name, 
agrees  to  furnish  in  performing  this  contract 
only  end  items  manufactured  or  produced  by 
small  disadvantaged  business  concerns  in  the 
United  States,  its  territories  and  possessions, 
the  Commonwealth  of  Puerto  Rico,  the  U.S. 
Trust  Territory  of  the  Pacific  Islands,  or  the 
District  of  Columbia. 
(End  of  clause) 

Alteniata  I  (Dec.  1991) 

As  prescribed  in  219.508-70,  substitute  the 
following  paragraph  (c)  for  paragraph  (c)  of 
the  basic  clause: 

(c)  Agreement  A  small  disadvantaged 
business  regular  dealer  submitting  an  offer  in 
its  own  name  agrees  to  furnish  in  performing 
this  contract  only  end  items  manufactured  or 
produced  by  small  business  concerns  in  the 
United  States,  its  territories  and  possessions, 
the  Commonwealth  of  Puerto  Rico,  the  U.S. 
Trust  Territory  of  the  Pacific  Islands,  or  the 
District  of  Columbia. 

252.219-7003  Small  business  and  small 
disadvantaged  business  subcontracting 
plan  (DoO  contracts). 

As  prescribed  in  219.708(b)(1)(A).  use 
the  following  clause: 

Small  Business  and  Small  Disadvantaged 
Business  Subcontracting  Plan  (DoD 
Contracts)  (Dec.  1991) 

This  clause  supplements  the  Federal 
Acquisition  Regulation  52.219-9,  Small 
Business  and  Small  Disadvantaged  Business 
Subcontracting  Plan,  clause  of  this  contract. 

(a)  Definitions.  Historically  black  colleges 
and  universities,  as  used  in  this  clause, 
means  institutions  determined  by  the 
Secretary  of  Education  to  meet  the 
requirements  of  34  CFR  $  608.2. 

Minority  institutions,  as  used  in  this 
clause,  means  institutions  meeting  the 
requirements  of  paragraphs  (3),  (4),  and  (5)  of 
section  312(b)  of  the  Higher  Education  Act  of 
1965  (20  U.S.C.  1058).  The  term  also  means 
any  nonprofit  research  institution  that  was  an 
integral  part  of  a  historically  black  college  or 
university  before  November  14, 1986. 

(b)  Except  for  company  or  division-wide 
commercial  products  subcontracting  plans, 
the  term  small  disadvantaged  business,  when 
used  in  the  FAR  52.219-9  clause,  includes 
historically  black  colleges  and  universities 
and  minority  institutions,  in  addition  to  small 
disadvantaged  business  concerns. 

(c)  Work  under  the  contract  or  its 
subcontracts  shall  be  credited  toward 
meeting  the  small  disadvantaged  business 
concern  goal  required  by  paragraph  (d)  of  the 
FAR  52.21&-9  clause  when: 

(1)  It  is  performed  on  Indian  lands  or  in 
joint  venture  with  an  Indian  tribe  or  a 
tribally-owned  corporation,  and 

(2)  It  meets  the  requirements  of  section  832 
of  the  FY  90  DoD  Authorization  Act,  Public 
Law  101-189. 

(d)  The  master  plan  approval  referred  to  in 
paragraph  (f)  of  the  FAR  52.219-9  clause  is 
approval  by  the  contractor's  cognizant 
contract  administration  activity. 

(End  of  clause) 


252.21»-7004  SmaU  business  a 
disadvantaged  business  sut>con 
plan  (test  program). 

As  prescribed  in  219.708(b)( 
the  following  clause: 

SmaU  Business  and  Small  Disadvi 
Business  Subcontracting  Plan  (Tei 
(Dec.  1991) 

(a)  Definition.  Subcontract,  as  i 
clause,  means  any  agreement  (oth 
involving  an  employer-employee  i 
entered  into  by  a  Federal  Governi 
Contractor  or  subcontractor  callir 
supplies  or  services  required  for  p 
of  the  contract  or  subcontract. 

(b)  The  Offeror's  comprehensivi 
business  subcontracting  plan  and 
successors,  which  are  authorized 
approved  under  the  test  program  < 
834  of  Public  Law  101-189,  shall  b 
in  and  made  a  part  of  the  resultan 
Upon  expulsion  from  the  test  prog 
expiration  of  the  test  program,  the 
shall  negotiate  en  individual  subc< 
plan  for  all  future  contracts  that  n- 
requirements  of  section  211  of  Puh 
507. 

(c)  The  Contractor  shall  submit 
Form  295,  Summary  Subcontract  F 
accordance  with  the  instructions  c 
except  (1)  Items  17  and  18  shall  nc 
completed:  (2)  Item  16,  Remarks,  s 
completed  to  include  small  busine 
small  disadvantaged  business  goa 
accomplishments,  and  percentage! 
business  and  small  disadvantaged 
goals,  actual  accomplishments,  an 
percentages  for  each  of  the  two  de 
industry  categories. 

(d)  The  failure  of  the  Contractor 
subcontractor  to  comply  in  good  f; 
the  clause  of  this  contract  entitled 
"Utilization  of  Small  Business  Cor 
Small  Disadvantaged  Business  Co 
(2)  an  approved  plan  required  by  t 
shall  be  a  material  breach  of  the  c 
(End  of  clause) 

252.219-7005  Incentive  for  sub< 
with  small  businesses,  small  diss 
businesses,  historically  black  col 
universities,  and  minority  Instltut 

As  prescribed  in  219.708(c)(l 
following  clause: 

Incentive  for  Sut>contracting  With 
Businesses.  Small  Disadvantaged  I 
Historically  Black  Colleges  and  Ui 
and  Minority  Institutions  (Dec.  199 

(a)  If  the  Contractor  exceeds  the 
disadvantaged  business,  historical 
college  and  university,  minority  in: 
goal  of  its  subcontracting  plan,  at  < 
of  contract  performance,  the  Contr 
receive  (Insert  appropriate  numbei 
and  10)  percent  of  the  excess. 

(b)  The  Contractor  will  not  recei 
incentive  if  the  Contracting  Officei 
determines  that  exceeding  the  goal 
due  to  the  Contractor's  efforts  (e.g. 
subcontractor  cost  overrun  or  awa 
subcontracts  planned  but  not  disci 
subcontracting  plan).  Determinatic 
under  this  paragraph  are  not  subje 
Disputes  clause. 
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(c)  Agreement.  A  small  disadvantaged 
business  manufacturer  or  regular  dealer, 
which  submits  an  offer  in  its  own  name, 
agrees  to  furnish  in  performing  this  conU-act 
only  end  items  manufactured  or  produced  by 
small  disadvantaged  business  concerns  in  the 
United  States,  its  territories  and  possessions, 
the  Commonwealth  of  Puerto  Rico,  the  U.S. 
Trust  Territory  of  the  Pacific  Islands,  or  the 
District  of  Columbia. 
(End  of  clause) 

Alternate  I  (Dec.  1991) 

As  prescribed  in  219.508-70,  substitute  the 
following  paragraph  (c)  for  paragraph  (c)  of 
the  basic  clause: 

(c)  Agreement.  A  small  disadvantaged 
business  regular  dealer  submitting  an  offer  in 
its  own  name  agrees  to  furnish  in  performing 
this  contract  only  end  items  manufactured  or 
produced  by  small  business  concerns  in  the 
United  States,  its  territories  and  possessions, 
the  Commonwealth  of  Puerto  Rico,  the  U.S. 
Trust  Territory  of  the  Pacific  Islands,  or  the 
District  of  Columbia. 

252.219-7003  Small  business  and  small 
disadvantaged  business  subcontracting 
plan  (OoO  contracts). 

As  prescribed  in  219.708(b)(1)(A).  use 
the  following  clause: 

Small  Business  and  Small  Disadvantaged 
Business  Subcontracting  Plan  (DoD 
Contracts)  (Dec.  1991) 

This  clause  supplements  the  Federal 
Acquisition  Regulation  52.219-9,  Small 
Business  and  Small  Disadvantaged  Business 
Subcontracting  Plan,  clause  of  this  contract. 

(a)  Definitions.  Historically  black  colleges 
and  universities,  as  used  in  this  clause, 
means  institutions  determined  by  the 
Secretary  of  Education  to  meet  the 
requirements  of  34  CFR  S  608.2. 

Minority  institutions,  as  used  in  this 
clause,  means  institutions  meeting  the 
requirements  of  paragraphs  (3),  (4),  and  (5)  of 
section  312(b)  of  the  Higher  Education  Act  of 
1965  (20  U.S.C.  1058).  The  term  also  means 
any  nonprofit  research  institution  that  was  an 
integral  part  of  a  historically  black  college  or 
university  before  November  14, 1986. 

(b)  Except  for  company  or  division-wide 
commercial  products  subcontracting  plans, 
the  term  small  disadvantaged  business,  when 
used  in  the  FAR  52.219-9  clause,  includes 
historically  black  colleges  and  universities 
and  minority  institutions,  in  addition  to  small 
disadvantaged  business  concerns. 

(c)  Work  under  the  contract  or  its 
subcontracts  shall  be  credited  toward 
meeting  the  small  disadvantaged  business 
concern  goal  required  by  paragraph  (d)  of  the 
FAR  52.219-9  clause  when: 

(1)  It  is  performed  on  Indian  lands  or  in 
joint  venture  with  an  Indian  tribe  or  a 
tribally-owned  corporation,  and 

(2)  It  meets  the  requirements  of  section  832 
of  the  FY  90  DoD  Authorization  Act,  Public 
Law  101-189. 

(d)  The  master  plan  approval  referred  to  in 
paragraph  (f)  of  the  FAR  52.219-9  clause  is 
approval  by  the  contractor's  cognizant 
contract  administration  activity. 

(End  of  clause) 
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252.219-7004  SmaU  business  and  small 
disadvantaged  business  subcontracting 
plan  (test  program). 

As  prescribed  in  219.708(b)(1)(B),  use 
the  following  clause: 

Small  Business  and  Small  Disadvantaged 
Business  Subcontracting  Plan  (Test  Program) 
(Dec.  1991) 

(a)  Definition.  Subcontract,  as  used  in  this 
clause,  means  any  agreement  (other  than  one 
involving  an  employer-employee  relationship) 
entered  into  by  a  Federal  Government  prime 
Contractor  or  subcontractor  calling  for 
supplies  or  services  required  for  performance 
of  the  contract  or  subcontract. 

(b)  The  Offeror's  comprehensive  small 
business  subcontracting  plan  and  its 
successors,  which  are  authorized  by  and 
approved  under  the  test  program  of  section 
834  of  Public  Law  101-189,  shall  be  included 
in  and  made  a  part  of  the  resultant  contract. 
Upon  expulsion  from  the  test  program  or 
expiration  of  the  test  program,  the  Contractor 
shall  negotiate  an  individual  subcontracting 
plan  for  all  future  contracts  that  meet  the 
requirements  of  section  211  of  Public  Law  95- 
507. 

(c)  The  Contractor  shall  submit  Standard 
Form  295,  Summary  Subcontract  Report,  in 
accordance  with  the  instructions  on  the  form, 
except  (1)  Items  17  and  18  shall  not  be 
completed:  (2)  Item  16,  Remarks,  shall  be 
completed  to  include  small  business  and 
small  disadvantaged  business  goals,  actual 
accomplishments,  and  percentages  and  small 
business  and  small  disadvantaged  business 
goals,  actual  accomplishments,  and 
percentages  for  each  of  the  two  designated 
industry  categories. 

(d)  The  failure  of  the  Contractor  or 
subcontractor  to  comply  in  good  faith  with  (1) 
the  clause  of  this  contract  entitled 
"Utilization  of  Small  Business  Concerns  and 
Small  Disadvantaged  Business  Concerns,"  or 
(2)  an  approved  plan  required  by  this  clause, 
shall  be  a  material  breach  of  the  contract. 
(End  of  clause) 

252.219-7005    Incentive  for  sut>contracting 
with  small  businesses,  small  disadvantaged 
businesses,  historically  black  colleges  and 
universities,  and  minority  institutions. 

As  prescribed  in  219.708(c)(1),  use  the 
following  clause: 

Incentive  for  Subcontracting  With  Small 
Businesses,  Small  Disadvantaged  Businesses, 
Historically  Black  Colleges  and  Universities, 
and  Minority  Institutions  (Dec.  1991) 

(a)  If  the  Contractor  exceeds  the  small 
disadvantaged  business,  historically  black 
college  and  university,  minority  institution 
goal  of  its  subcontracting  plan,  at  completion 
of  contract  performance,  the  Contractor  will 
receive  (Insert  appropriate  number  between  1 
and  10)  percent  of  the  excess. 

(b)  The  Contractor  will  not  receive  this 
incentive  if  the  Contracting  Officer 
determines  that  exceeding  the  goal  was  not 
due  to  the  Contractor's  efforts  (e.g..  a 
subcontractor  cost  overrun  or  award  of 
subcontracts  planned  but  not  disclosed  in  the 
subcontracting  plan).  Determinations  made 
under  this  paragraph  are  not  subject  to  the 
Disputes  clause. 


(c)  If  this  is  a  cost  contract,  the  limitations 
in  FAR  Subpart  15.9  may  not  be  exceeded. 

(d)  This  clause  does  not  apply  if  the 
subcontracting  plan  is  a  plant,  division,  or 
company-wide  commercial  products  plan. 
(End  of  clause) 

Alternate  I  (Dec.  1991) 

As  prescribed  in  219.708(c)(1).  add  the 
following  paragraph  (b)  to  the  basic  clause 
and  renumber  the  existing  paragraphs  (b),  (c), 
and  (d)  as  (c),  (d),  and  (e). 

(b)  If  the  Contractor  exceeds  the  small 
business  goal  of  its  subcontracting  plan,  at 
completion  of  contract  performance,  the 
Contractor  will  receive  (Insert  appropriate 
number  between  1  and  10)  percent  of  the 
excess. 

252.219-7006  Notice  of  evaluation 
preference  for  small  disadvantaged 
business  concerns. 

As  prescribed  in  219.7003.  use  the 
following  clause: 

Notice  of  Evaluation  Preference  for  Small 
Disadvantaged  Business  Concerns  (Dec.  1991) 

(a)  Definitions.  Historically  black  colleges 
and  universities,  as  used  In  this  clause, 
means  institutions  determined  by  the 
Secretary  of  Education  to  meet  the 
requirements  of  34  CFR  608.2. 

Minority  institutions,  as  used  in  this 
clause,  means  institutions  meeting  the 
requirements  of  paragraphs  (3),  (4).  and  (5)  of 
section  312(b)  of  the  Higher  Education  Act  of 
1965  (20  U.S.C.  1058).  The  term  also  means 
any  nonprofit  research  institution  that  was  an 
integral  part  of  a  historically  black  college  or 
university  before  November  14. 1986. 

Small  disadvantaged  business  concern,  as 
used  in  this  clause,  means  a  small  business 
concern,  owned  and  controlled  by  individuals 
who  are  both  socially  and  economically 
disadvantaged,  as  defined  by  the  Small 
Business  Administration  at  13  CFR  part  124, 
the  majority  of  earnings  of  which  directfy 
accrue  to  such  individuals:  This  term  also 
means  a  small  business  concern  owned  and 
controlled  by  an  economically  disadvantaged 
Indian  tribe  or  Native  Hawaiian  organization 
which  meets  the  requirements  of  13  CFR 
124.112  or  13  CFR  124.113,  respectively. 

(b)  Evaluation  preference.  (1)  Offers  will  be 
evaluated  by  adding  a  factor  of  ten  percent  to 
the  price  of  all  offers,  except — 

(i)  Offers  from  small  disadvantaged 
business  concerns,  which  have  not  waived 
the  preference; 

(ii)  Offers  from  historically  black  colleges 
and  universities  or  minority  institutions, 
which  have  not  waived  the  preference; 

(iii)  Otherwise  successful  offers  of — 

(A)  Eligible  products  under  the  Trade 
Agreements  Act  when  the  dollar  threshold 
for  application  of  the  Act  is  exceeded; 

(B)  Qualifying  country  end  products  (as 
defined  in  the  Defense  Federal  Acquisition 
Regulation  Supplement  clause  at  252.225- 
7001,  Buy  American  Act  and  Balance  of 
Payments  Program);  and 

(iv)  Offers  where  application  of  the  factor 
would  be  inconsistent  with  a  Memorandum 
of  Understanding  or  other  international 
agreement  with  a  foreign  government. 

(2)  The  ten  percent  factor  will  be  applied 
on  a  line  item  by  line  item  basis  or  to  any 


group  of  items  on  which  award  may  be  made. 
Other  evaluation  factors  described  In  the 
solicitation  will  be  applied  before  application 
of  the  ten  percent  factor.  The  ten  percent 
factor  will  not  be  applied  if  using  the 
preference  would  cause  the  contract  award  to 
be  made  at  a  price  which  exceeds  the  fair 
market  price  by  more  than  ten  percent. 

(c)  Waiver  of  evaluation  preference.  A 
small  disadvantaged  business,  historically 
black  college  or  university,  or  minority 
institution  offeror  may  elect  to  waive  the 
preference,  in  which  case  the  ten  percent 
factor  will  be  added  to  its  offer  for  evaluation 
purposes.  The  agreements  in  paragraph  (d)  do 
not  apply  to  offers  which  waive  the 
preference. 

Offeror  elects  to  waive  the 

preference 

(d)  Agreements.  (1)  A  small  disadvantaged 
business  concern,  historically  black  college 
or  university,  or  minority  institution  offeror, 
which  did  not  waive  the  preference,  agrees 
that  in  performance  of  the  contract,  in  the 
case  of  a  contract  for — 

(i)  Services,  except  construction,  at  least  50 
percent  of  the  cost  of  personnel  for  contract 
performance  will  be  spent  for  employees  of 
the  concern. 

(ii)  Supplies,  at  least  50  percent  of  the  cost 
of  manufacturing,  excluding  the  cost  of 
materials,  will  be  performed  by  the  concern. 

(iii)  General  construction,  at  least  15 
percent  of  the  cost  of  the  contract,  excluding 
the  cost  of  materials,  will  be  performed  by 
employees  of  the  concern. 

(iv)  Construction  by  special  trade 
contractors,  at  least  25  percent  of  the  cost  of 
the  contract,  excluding  the  cost  of  materials, 
will  be  performed  by  employees  of  the 
concern. 

(2)  A  small  disadvantaged  business, 
historically  black  college  or  university,  or 
minority  institution  regular  dealer  submitting 
an  offer  in  its  own  name  agrees  to  furnish  in 
performing  this  contract  only  end  items 
manufactured  or  produced  by  small 
disadvantaged  business  concerns, 
historically  black  colleges  or  universities,  or 
minority  institutions  in  the  United  States,  its 
territories  and  possessions,  the 
Commonwealth  of  Puerto  Rico,  the  U.S.  Trust 
Territory  of  the  Pacific  Islands,  or  the  District 
of  Columbia. 

(3)  Upon  request,  a  historically  black 
college  or  university  or  minority  institution 
offeror  will  provide  the  Contracting  Officer 
evidence  that  it  has  been  determined  to  be  an 
HBCU  or  MI  by  the  Secretary  of  Education. 
(End  of  clause) 

Alternate  1  (Dec  1991) 

As  prescribed  in  219.7003,  substitute 
the  following  paragraph  (d)(2)  for 
paragraph  (d](2j  of  the  basic  clause: 

(d)(2)  A  small  disadvantaged  business, 
historically  black  college  or  university,  or 
minority  institution  regular  dealer  submitting 
an  offer  in  its  own  name  agrees  to  furnish  in 
performing  this  contract  only  end  items 
manufactured  or  produced  by  small  business 
concerns,  historically  black  colleges  or 
universities,  or  minority  institutions  in  the 
United  States,  its  territories  and  possessions. 
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the  Commonwealth  of  Puerto  Rico,  the  U.S. 
Trust  Territory  of  the  Pacific  Islands,  or  the 
District  of  Columbia. 

252.222-7000    Restrictions  on  employment 
of  personnel. 

As  prescribed  in  222.7003.  use  the 
following  clause: 

Restrictions  on  Employment  of  Personnel 
(Dec  1991) 

(a)  The  Contractor  shall  employ,  for  the 
purposes  of  performing  that  portion  of  the 
contract  work  in  the  State  of  (insert 
appropriate  State),  individuals  who  are 
residents  of  the  State,  and  who,  in  the  case  of 
any  craft  or  trade,  possess  or  would  be  able 
to  acquire  promptly  the  necessary  skills  to 
perform  the  contract. 

[b)  The  Contractor  agrees  to  insert  the 
substance  of  this  clause,  including  this 
paragraph  (b),  in  each  subcontract. 
(End  of  clause) 

252.223-7000    Hazardous  material 
identification  and  material  safety  data. 

As  prescribed  in  223.303,  use  the 
following  clause: 

Hazardous  Material  Identincation  and 
Material  Safety  Data  (Dec.  1991) 

(a)  Hazardous  material,  as  used  in  this 
clause,  means — 

(1)  AD  items  contained  in  or  ordinarily 
cataloged  under  the  Federal  supply  classes 
listed  in  table  I  of  appendix  A  of  the  latest 
version  of  Federal  Standard  No.  313 
(including  revisions  adopted  during  the  term 
of  this  contract); 

(2)  Items  identified  as  having  hazardous 
characteristics  in  the  Federal  supply  classes 
listed  in  table  U  of  appendix  A  of  the  latest 
version  of  Federal  Standard  No.  313 
(including  revisions  adopted  during  the  term 
of  this  contract);  and, 

(3)  Any  other  items  to  be  delivered  under 
this  contract  which  will  contain  hazardous 
materials  or  expose  Government  personnel  to 
those  materials. 

(b)  The  Offeror  agrees  that,  if  it  is  the 
apparently  successful  offeror  as  a  result  of 
this  solicitation,  it  will  submit  before  award  a 
material  safety  data  sheet  (MSDS)  meeting 
the  requirements  of  29  CFR  1910.1200(g)  and 
the  latest  version  of  Federal  Standard  No.  313 
for  all  hazardous  materials  which  it  proposes 
to  supply  under  the  contract. 

(c)  If  none  of  the  items  the  Offeror  proposes 
to  supply  under  the  contract  are  hazardous 
materials,  the  offeror  must  complete  the 
following  certification: 

The  Offeror  certifies  that  the 

material  to  be, delivered  under  the  contract 
is  not  a  hazardous  material  as  defined  in 
paragraph  (a)  of  this  clause. 

(d)  Failure  either  to  certify  the  items  as  not 
hazardous  or  to  furnish  the  required  MSDSs 
prior  to  award  will  result  in  the  Offeror's 
being  considered  nonresponsible  and 
ineligible  for  award. 

(e)  The  Contractor  agrees  to  notify  the 
Contracting  Officer  promptly  and  to  submit 
correct  data  on  a  new  MSDS  if— 

(1)  The  composition  of  the  items  to  be 
supplied  under  the  contract  changes  after 


award  of  the  contract  and  renders  either  the 
hazardous  material  data  furnished  in 
accordance  with  paragraph  (b)  of  this  clause 
or  the  certification  furnished  in  accordance 
with  para^aph  (c)  incomplete  or  inaccurate; 
or 

(2)  A  revision  to  Federal  Standard  No.  313 
after  award  of  the  contract  renders  either  the 
hazardous  material  data  furnished  in 
accordance  with  paragraph  (b)  of  this  clause 
or  the  certificaUon  furnished  in  accordance 
with  paragraph  (c)  incomplete  or  inaccurate. 

(f)  Neither  the  requirements  of  this  clause 
nor  any  act  or  failure  to  act  by  the 
Government  shall  relieve  the  Contractor  of 
any  responsibility  or  Hability  for  the  safety  of 
Government  Contractor,  or  subcontractor 
personnel  or  property. 

(g)  Nothing  in  this  clause  shall  relieve  the 
Contractor  from  compl3nng  with  applicable 
Federal,  State,  or  local  laws,  codes, 
ordinances,  and  regulations  (including  the 
obtaining  of  licenses  and  pennits)  in 
connection  with  hazardous  material. 

(h)  Notwithstanding  any  other  clause  in 
this  contract,  the  Government's  rights  in  data 
furnished  under  this  contract  on  the  MSDSs 
with  respect  to  hazardous  material  are — 

(1)  To  use,  duplicate,  and  disclose  any  data 
to  which  this  clause  applies  for  the  purposes 
of — 

(i)  Notifying  personnel  of  the  hazards  to 
which  they  may  be  exposed  in  using, 
handling,  packaging,  transporting,  or 
disposing  of  hazardous  materials; 

(ii)  Obtaining  effective  medical  treatment 
for  those  affected  by  the  material;  and 

(iii)  Enabling  others  to  use,  duplicate,  and 
disclose  the  data  for  these  purposes  on  behalf 
of  the  Government 

(2)  To  ensure  that  the  Government  is  not 
precluded  from  using  similar  or  identical  data 
acquired  from  other  sources. 

(End  of  clause) 

252.223-7001     Hazard  warning  labels. 

As  prescribed  in  223.303.  use  the 
following  clause: 

Hazard  Warning  Labels  (Dec  1991) 

(a)  "Hazardous  material,"  as  used  in  this 
clause,  is  defined  in  the  Hazardous  Material 
Identification  and  Material  Safety  Data 
clause  of  this  contract. 

(b)  The  Contractor  shall  label  the  item 
package  (unit  container)  of  any  hazardous 
material  to  be  delivered  under  this  contract 
in  accordance  with  the  Hazard 
Communication  Standard  (29  CFR  1910.1200 
et  seq).  The  Standard  requires  that  the 
hazard  warning  label  conform  to  the 
requirements  of  the  standard  unless  the 
material  is  otherwise  subject  to  the  labelling 
requirements  of  one  of  the  following  statutes: 

(1)  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act; 

(2)  Federal  Food,  Drug  and  Cosmetics  Act; 

(3)  Consumer  Product  Safety  Act; 

(4)  Federal  Hazardous  Substances  Act  or 

(5)  Federal  Alcohol  Administration  Act 

(c)  The  Offeror  shall  list  which  hazardous 
material  listed  in  the  Hazardous  Material 
Identification  and  Material  Safety  Data 
clause  of  this  conU-act  will  be  labelled  in 
accordance  with  one  of  the  Acts  in 
paragraphs  (b)  (1)  through  (5)  of  this  clause 


instead  of  the  Hazard  Communication 
Standard.  Any  hazardous  material  not  listed 
will  be  interpreted  to  mean  that  a  label  is 
required  in  accordance  with  the  Hazard 
Communication  Standard. 


Material  (if  none,  insert 
"none.") 


Act 


(d)  The  apparently  successful  Offeror 
agrees  to  submit,  before  award,  a  copy  of  the 
hazard  warning  label  for  all  hazardous 
materials  not  listed  in  paragraph  (c)  of  this 
clause.  The  Offeror  shall  submit  the  label 
with  the  Material  Safety  Data  Sheet  being 
furnished  under  the  Hazardous  Material 
Identification  and  Materfal  Safety  Data 
clause  of  this  contract. 

(e)  The  Contractor  shall  also  comply  with 
MIL-STD-129,  Marking  for  Shipment  and 
Storage  (including  revisions  adopted  during 
the  term  of  this  contract). 

(End  of  clause) 

252.223-7002    Safety  precautions  for 
ammunition  and  explosives. 

As  prescribed  in  223.370-5.  use  the 
following  clause: 

Safety  Precautions  for  Ammunition  and 
Explosives  (Dec  1991) 

(a)  Definition.  "Amwunition  and 
explosives. "  as  used  in  this  clause — 

(1)  Means  liquid  and  soUd  propellants  and 
explosives,  pyrotechnics,  incendiaries  and 
smokes  in  the  following  forms: 

(i)  Bulk. 

(ii)  Ammunition; 
(iii)  Rockets; 
(iv)  Missiles; 
(v)  Warheads; 
(vi)  Devices;  and 

(vii)  Components  of  (i)  through  (vi),  except 
for  wholly  inert  items. 

(2)  This  definition  does  not  include  the 
following,  unless  the  Contractor  is  using  or 
incorporating  these  materials  for  initiation, 
propulsion,  or  detonation  as  an  integral  or 
component  part  of  an  explosive,  an 
ammunition  or  explosive  end  item,  or  of  a 
weapon  system — 

(i)  Inert  components  containing  no 
explosives,  propellants,  or  pyrotechnics; 

(ii)  Flammable  liquids; 

(iii)  Acids; 

(iv)  Powdered  metals;  or 

(v)  Other  materials  having  fire  or  explosive 
characteristics. 

(b)  Safety  requirements.  (1)  The  Contractor 
shall  comply  with  the  requirements  of  the 
DoD  Contractors'  Safety  Manual  for 
Ammunition  and  Explosives,  DoD  4145.26-M 
hereafter  referred  to  as  "the  manual",  in 
effect  on  the  date  of  this  conUact  The 
Contractor  shall  also  comply  with  any  other 
additional  requirements  included  in  the 
schedule  of  this  contract 

(2)  The  Contractor  shall  allow  the 
Government  access  to  the  Contractor's 
facihtics,  personnel,  and  safety  program 
documentation.  The  Contractor  shall  allow 
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Material  (if  none,  insert 
"none.") 


Act 


(d)  The  apparently  successful  Offeror 
agrees  to  submit,  before  award,  a  copy  of  the 
hazard  warning  label  for  all  hazardous 
materials  not  listed  in  paragraph  (c)  of  this 
clause.  The  Offeror  shall  submit  the  label 
with  the  Material  Safety  Data  Sheet  being 
furnished  under  the  Hazardous  Material 
Identification  and  Material  Safety  Data 
clause  of  this  contract. 

(e)  The  Contractor  shall  also  comply  with 
MIL-STD-129.  Marking  for  Shipment  and 
Storage  (including  revisions  adopted  during 
the  term  of  this  contract). 

(End  of  clause) 

252.223-7002    Safety  precautions  for 
ammunition  and  explosivea. 

As  prescribed  in  223.37tW.  use  the 
following  clause: 

Safety  Precautions  for  Ammunition  and 
Explosives  (Dec  1991) 

(a)  Definition.  "Ammunition  and 
explosives, "  as  used  in  this  clause — 

(1)  Means  liquid  and  solid  propellants  and 
explosives.  pyTotechnics.  incendiaries  and 
smokes  in  the  following  forms: 

(i)Buik. 

(ii)  Ammunition; 
(iii)  Rockets; 
(iv)  Missiles; 
(v)  Warheads; 
(vi)  Devices;  and 

(vii)  Components  of  (i)  through  (vi).  except 
for  wholly  inert  items. 

(2)  This  definition  does  not  include  the 
following,  unless  the  Contractor  is  using  or 
incorporating  these  materials  for  initiation, 
propulsion,  or  detonation  as  an  integral  or 
component  part  of  an  explosive,  an 
ammunition  or  explosive  end  item,  or  of  a 
weapon  system — 

(i)  inert  components  containing  no 
explosives,  propellants,  or  pyrotechnics; 

(ii)  Flammable  liquids; 

(iii)  Acids; 

(iv)  Powdered  metals;  or 

(v)  Other  materials  having  fire  or  explosive 
characteristics. 

(b)  Safety  requirements.  (1)  The  Contractor 
shall  comply  with  the  requirements  of  the 
DoD  Contractors'  Safety  Manual  for 
Ammunition  and  Explosives,  DoD  4145.26-M 
hereafter  referred  to  as  "the  manual",  in 
effect  on  the  date  of  this  contract  Tbe 
Contractor  shall  also  comply  with  any  other 
additional  requirements  included  in  the 
schedule  of  this  contract 

(2)  The  Contractor  shall  altew  the 
Government  access  to  the  Contractor's 
facihtics.  personnel,  and  safety  program 
documentation.  The  Contractor  shall  allow 


authorized  Government  representatives  to 
evaluate  safety  programs,  implementation, 
and  facilities. 

(c)  Noncompliance  with  the  manual.  (1)  If 
the  Contracting  Officer  notifies  the 
Contractor  of  any  noncompliance  with  the 
manual  or  schedule  provisions,  the 
Contractor  shall  take  immediate  steps  to 
correct  the  noncompliance.  The  Contractor  is 
not  entitled  to  reimbursement  of  costs 
incurred  to  correct  noncompliances  unless 
such  reimbursement  is  specified  elsewhere  in 
the  contract 

(2)  The  Contractor  has  30  days  from  the 
dale  of  notification  by  the  Contracting  Officer 
to  correct  the  noncompliance  and  inform  the 
Contracting  Officer  of  the  actions  taken.  The 
Contracting  Officer  may  direct  a  different 
time  period  for  the  correction  of 
noncompliances. 

(3)  If  the  Contractor  refuses  or  fails  to 
correct  noncompliances  within  the  time 
period  specified  by  the  Contracting  Officer, 
the  Government  has  the  right  to  direct  the 
Contractor  to  cease  performance  on  all  or 
part  of  this  contract.  The  Contractor  shall  not 
resume  performance  until  the  Contracting 
Officer  is  satisfied  that  the  corrective  action 
was  effective  and  the  Contracting  Officer  so 
informs  the  Contractor. 

(4)  The  Contracting  Officer  may  remove 
Government  personnel  at  any  time  the 
Contractor  is  in  noncompliance  with  any 
safety  requirement  of  this  clause. 

(5)  If  the  direction  to  cease  work  or  the 
removal  of  Government  personnel  results  in 
increased  costs  to  the  Contractor,  the 
Contractor  shall  not  be  entitled  to  an 
adjustment  in  the  contract  price  or  a  change 

\Jf^  in  the  delivery  or  performance  schedule 
unless  the  Contracting  Officer  later 
determines  that  the  Contractor  had  in  fact 
complied  with  the  manual  or  schedule 
provisions.  If  the  Contractor  is  entitled  to  an 
equitable  adjustment  it  shall  be  made  in 
accordance  with  the  Changes  clause  of  this 
contract. 

(d)  Mishaps.  If  a  mishap  involving 
ammunition  or  explosives  occurs,  the 
Contractor  shall — 

(1)  Notify  the  Contracting  Officer 
immediately; 

(2)  Conduct  an  investigation  in  accordance 
with  other  provisions  of  this  contract  or  as 
required  by  the  Contracting  Officer  and 

(3)  Submit  a  written  report  to  the 
Contracting  Officer. 

(e)  Contractor  responsibility  for  safety.  (1) 
Nothing  in  this  clause,  nor  any  Government 
action  or  failure  to  act  in  surveillance  of  this 
contract,  shall  relieve  the  Contractor  of  its 
responsibility  for  the  safety  of — 

(i)  The  Contractor's  personnel  and 
property; 

(ii)  The  Government's  personnel  and 
property;  or 

(iii)  The  general  public. 

(2)  Nothing  In  this  clause  shall  relieve  the 
Contractor  of  its  responsibility  for  complying 
with  applicable  Federal,  Stale,  and  local 
laws,  ordinances,  codes,  and  regulations 
(including  those  requiring  the  obtaining  of 
licenses  and  permits)  in  connection  with  the 
performance  of  this  contract. 

(f)  Contractor  responsibility  for  contract 
performance.  (1)  Neither  the  number  or 


frequency  of  inspections  performed  by  the 
Government,  nor  the  degree  of  surveillance 
exercised  by  the  Government,  relieve  the 
Contractor  of  its  responsibility  for  contract 
performance, 

(2)  If  the  Government  acts  or  fails  to  act  in 
surveillance  or  enforcement  of  the  safety 
requirements  of  this  contract,  this  does  not 
impose  or  add  to  any  liability  of  the 
Government, 

(g)  Subcontractors.  (1)  The  Contractor  shall 
insert  this  clause,  including  this  paragraph 
(g).  in  every  subcontract  that  involves 
ammunition  or  explosives. 

(i)  The  clause  shall  include  a  provision 
allowing  authorized  Government  safety 
representatives  to  evaluate  subcontractor 
safety  programs,  implementation,  and 
facilities  as  the  Government  determines 
necessary. 

(ii)  Note:  The  Government  Contracting 
Officer  or  authorized  representative  shall 
notify  the  prime  Contractor  of  all  findings 
concerning  subcontractor  safety  and 
compliance  with  the  manual.  The  Contracting 
Officer  or  authorized  representative  may 
furnish  copies  to  the  subcontractor.  The 
Contractor  in  turn  shall  communicate  directly 
with  the  subcontractor,  substituting  its  name 
for  references  to  "the  Government".  The 
Contractor  and  higher  tier  subcontractors 
shall  also  include  provisions  to  allow 
direction  to  cease  performance  of  the 
subcontract  if  a  serious  uncorrected  or 
recurring  safety  deficiency  potentially  causes 
an  imminent  hazard  to  DoD  personnel, 
property,  or  contract  performance. 

(2)  The  Contractor  agrees  to  ensure  that  the 
subcontractor  complies  with  all  contract 
safety  requirements.  The  Contractor  will 
determine  the  best  method  for  verifying  the 
adequacy  of  the  subcontractor's  compliance. 

(3)  The  Contractor  shall  ensure  that  the 
subcontractor  understands  and  agrees  to  the 
Government's  right  to  access  to  the 
subcontractor's  facilities,  personnel,  and 
safety  program  documentation  to  perform 
safety  surveys.  The  Government  performs 
these  safety  surveys  of  subcontractor 
facilities  solely  to  prevent  the  occurrence  of 
any  mishap  which  would  endanger  the  safety 
of  DoD  personnel  or  otherwise  adversely 
impact  upon  the  Government's  contractual 
interests. 

(4)  The  Contractor  shall  notify  the 
Contracting  Officer  or  authorized 
representative  before  issuing  any  subcontract 
when  it  involves  ammunition  or  explosives.  If 
the  proposed  subcontract  represents  a  change 
in  the  place  of  performance,  the  Contractor 
shall  request  approval  for  such  change  in 
accordance  with  the  clause  of  this  contract 
entitled  "Change  in  Place  of  Performance — 
Ammunition  and  Explosives". 

(End  of  clause) 

252.223-7003    Change  in  place  of 
performance — ammunition  and  explosives. 

As  prescribed  in  223.370-5.  use  the 
following  clause: 

Change  in  Place  of  Performance — 
Ammunition  and  Explosives  (Dec  1991) 

(a)  The  Offeror  shall  identify,  in  the  "Place 
of  Performance"  provision  of  this  solicitation, 
the  place  of  performance  of  all  ammunition 


and  explosives  work  covered  by  the  Safety 
Precautions  for  Ammunition  and  Explosives 
clause  of  this  solicitation.  Failure  to  furnish 
this  information  with  the  offer  may  result  in 
rejection  of  the  offer. 

(b)  The  Offeror  agrees  not  to  change  the 
place  of  performance  of  any  portion  of  the 
offer  coyered  by  the  Safety  Precautions  for 
Ammunition  and  Explosives  clause  contained 
in  this  solicitation  after  the  date  set  for 
receipt  of  offers  without  the  written  approval 
of  the  Contracting  Officer.  The  Contracting 
Officer  shall  grant  approval  only  if  there  is 
enough  time  for  the  Government  to  perform 
the  necessary  safety  reviews  on  the  new 
proposed  place  of  performance. 

(c)  If  a  contract  results  from  this  offer,  the 
Contractor  agrees  not  to  change  any  place  of 
performance  previously  cited  without  the 
advance  written  approval  of  the  Contracting 
Officer. 

(End  of  clause) 

252.223-7004    Notice  of  radioactive 
materials. 

As  prescribed  in  223.371-3,  use  the 
following  clause  and  insert  the  number 
of  days  in  paragraph  (a). 

Notice  of  Radioactive  Materials  (Dec  1991) 

(a)  Contractor  notification.  The  Contractor 
shall  notify  the  Contracting  Officer  in  writing 

{ )  days  before  the  delivery  of  items 

containing — 

(1)  Radioactive  material  requiring  specific 
licensing  under  the  regulations  issued 
pursuant  to  the  Atomic  Energy  Act  of  1954,  as 
amended,  as  set  forth  in  title  10  CFR,  in  effect 
on  the  date  of  this  contract  or 

(2)  Other  radioactive  material  not  requiring 
specific  licensing,  but  in  which — 

(i)  The  specific  activity  is  greater  than  0.002 
microcurie(s)  per  gram;  or 

(ii)  The  activity  per  item  equals  or  exceeds 
0.01  microcuries. 

(b)  Content  of  the  Notice.  The  Contractor's 
notice  shall  specify — 

(1)  The  part  or  parts  of  the  item(s)  which 
contain  radioactive  materials; 

(2)  A  description  of  the  materials; 

(3)  The  name  and  activity  of  the  isotope; 

(4)  The  manufacturer  of  the  materials;  and 

(5)  Any  other  information  known  to  the 
Contractor  which  will  put  users  of  the  items 
on  notice  of  the  hazards  involved. 

(c)  Waiver  of  Notice.  The  Contractor  may 
request  the  Contracting  Officer  to  waive  the 
notice  requirement  in  paragraph  (a)  of  this 
clause  if  there  has  been  no  change  affecting 
the  quantity  of  activity  or  the  characteristics 
and  composition  of  the  radioactive  material 
from  previous  deliveries  under  this  contract 
or  prior  contracts.  The  request  shall — 

(1)  Be  submitted  in  writing; 

(2)  Contain  a  certification  that  the  quantity 
of  activity,  characteristics,  and  composition 
of  the  radioactive  material  have  not  changed; 

(3)  Cite  the  contract  number  on  which  the 
Contractor  submitted  the  prior  notification; 
and 

(4)  Cite  the  contracting  office  to  which  the 
Contractor  submitted  the  prior  notification. 

(d)  The  Contractor  agrees  to  insert  this 
clause,  including  this  paragraph  (d),  in  all 
subcontracts  for  items  containing  radioactive 
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material  meeting  the  criteria  in  paragraph  (a) 
of  this  clause. 

(End  of  clause] 

252.223-7005    Drug-Free  work  force. 

As  prescribed  in  223.570-4,  use  the 
following  clause: 

Drug-Free  Work  Force  (Sep,  1988) 

(a)  Definitions.  (1)  Employee  in  a  sensitive 
position,  as  used  in  this  clause,  means  an 
employe  who  has  been  granted  access  to 
classified  information;  or  employees  in  other 
positions  that  the  ConU-actor  determines 
involve  national  security,  health  or  safety,  or 
functions  other  than  the  fore^ing  requiring  a 
high  degree  of  trust  and  confidence. 

(2)  Illegal  drugs,  as  used  in  this  clause, 
means  controlled  substances  included  in 
schedules  I  and  II.  as  defined  by  section 
802(6)  of  title  21  of  the  United  States  Code, 
the  possession  of  which  is  unlawful  under 
chapter  13  of  that  title.  The  term  illegal  drugs 
does  not  mean  the  use  of  a  controlled 
substance  pursuant  to  a  valid  prescription  or 
other  uses  authorized  by  law. 

(b)  The  Contractor  agrees  to  institute  and 
maintain  a  program  for  achieving  the 
objective  of  a  drug-free  work  force.  While 
this  clause  defines  criteria  for  such  a 
program,  contractors  are  encouraged  to 
implement  alternative  approaches 
comparable  to  the  criteria  in  paragraph  (c) 
that  are  designed  to  achieve  the  objectives  of 
this  clause. 

(c)  Contractor  programs  shall  include  the 
following,  or  appropriate  alternatives: 

(1)  Employee  assistance  pi'ograms 
emphasizing  high  level  direction,  education, 
counseling,  rehabilitation,  and  coordination 
with  available  community  resources; 

(2)  Supervisory  training  to  assist  in 
identifying  and  addressing  illegal  drug  use  by 
Contractor  employees; 

(3)  Provision  for  self-referrals  as  well  as 
supervisory  referrals  to  treatment  with 
maximum  respect  for  individual 
confidentiality  consistent  with  safety  and 
security  issues: 

(4)  Provision  for  identifying  illegal  drug 
users,  including  testing  on  a  controlled  and 
carefully  monitored  basis.  Employee  drug 
testing  programs  shall  be  established  taking 
account  of  the  following: 

(i)  The  Contractor  shall  establish  a  pro-am 
that  provides  for  testing  for  the  use  of  illegal 
drugs  by  employees  in  sensitive  positions. 
The  extent  of  and  criteria  for  such  testing 
shall  be  determined  by  the  Contractor  based 
on  consideraUons  that  include  the  nature  of 
the  work  being  performed  under  the  contract, 
the  employee's  duties,  the  efficient  use  of 
Contractor  resources,  and  the  risks  to  health, 
safety,  or  national  security  that  could  result 
from  the  failure  of  an  employee  adequately  to 
discharge  his  or  her  position. 

(ii)  In  addition,  the  Contractor  may 
establish  a  program  for  employee  drug 
,  testing — 

(A)  When  there  is  a  reasonable  suspicion 
that  an  employee  uses  illegal  drugs;  or 

(B)  When  an  employee  has  been  involved 
in  an  accident  or  unsafe  practice. 

(C)  As  part  of  or  as  a  follow-up  to 
counseling  or  rehabilitation  for  illegal  drug 
use; 


(DJ  As  part  of  a  voluntary  employee  drug 
testing  program. 

(iii)  The  Contractor  may  establish  a 
program  to  test  applicants  for  employment  for 
illegal  drug  use. 

(iv)  For  the  purpose  of  administering  this 
clause,  testing  for  illegal  drugs  may  be  limited 
to  those  substances  for  which  testing  is 
prescribed  by  section  2.1  of  subpart  B  of  the 
"Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs"  (53  FR 
11980  (April  11. 1988)).  issued  by  the 
Department  of  Health  and  Human  Services. 

(d)  Contractors  shall  adopt  appropriate 
personnel  procedures  to  deal  with  employees 
who  are  found  to  be  using  drugs  illegally. 
Contractors  shall  not  allow  any  employee  to 
remain  on  duty  or  perform  in  a  sensitive 
position  who  is  found  to  use  illegal  drugs 
until  such  time  as  the  Contractor,  in 
accordance  with  procedures  established  by 
the  Contractor,  determines  that  the  employee 
may  perform  in  such  a  position. 

(e)  The  provisions  of  this  clause  pertaining 
to  drug  testing  programs  shall  not  apply  to 
the  extent  they  are  inconsistent  with  State  or 
local  law,  or  with  an  existing  collective 
bargaining  agreement:  provided  that  with 
respect  to  the  latter,  the  Contractor  agrees 
that  those  issues  that  are  in  conflict  will  be  a 
subject  of  negotiation  at  the  next  collective 
bargaining  session. 

(End  of  clause] 

252.225-7000    Buy  American  Act— balance 
of  payntents  program  certificate. 

As  prescribed  in  225.109(a).  use  the 
following  provision: 

Buy  American  Act — Balance  of  Payments 
Program  Certificate  (Dec.  1991) 

(a)  Definitions.  Domestic  end  product, 
qualifying  country,  qualifying  country  end 
product,  and  qualifying  country  end  product 
have  the  meanings  given  in  the  Buy  American 
Act  and  Balance  of  Payments  Program  clause 
of  this  solicitation. 

(b)  Evaluation.  Offers  will  be  evaluated  by 
giving  preference  to  domestic  end  products 
and  qualifying  country  end  products  over 
nonqualifying  country  end  products. 

(c)  Certifications.  (1)  The  Offeror  certifies 
that— 

(i)  Each  end  product.  e.xcept  those  listed  in 
paragraphs  (c)  (2)  or  (3)  of  this  clause,  is  a 
domestic  end  product:  and 

(iij  Components  of  unknown  origin  are 
considered  to  have  been  mined,  produced,  or 
manufactured  outside  the  United  States  or  a 
qualifying  country. 

(2)  The  Offeror  certifies  that  the  following 
end  products  are  qualifying  country  end 
products: 

Qualifying  Country  End  Products 


Nonqualifying  Country  Emo 

PROOtXITS 


Line  item  ^4o. 


Country  of  origin 


(List  only  qualifying  country  end  products.) 
(3)  The  Offeror  certifies  that  the  following 
end  products  are  nonqualifying  country  end 
products: 


Line  item  No. 


Country  of  origin  (It 
tmown) 


(End  of  provision] 

2S2.225-7001    Buy  Amertcan  Act  attd 
balance  of  payments  program. 

As  prescribed  in  225.109(d).  use  the 
following  clause: 

Buy  American  Act  and  Balance  of  Payments 
Program  (Dec  1991) 

(a)  Definitions.  (1)  Components  means 
those  articles,  materials,  and  supplies  directly 
incorporated  into  end  products. 

(2)  Qualifying  country  means  any  country 
set  forth  in  subsection  225.872-1  of  the 
Defense  FAR  Supplement. 

(3)  Qualifying  country  component  means 
an  item  mined,  produced,  or  manufactured  in 
a  qualifying  country. 

(4]  End  product  means  those  articles, 
materials,  and  supplies  to  be  acquired  for 
public  use  under  the  conU'act.  For  this 
contract,  the  end  products  are  the  line  items 
to  be  delivered  to  the  Government  (including 
supplies  to  be  acquired  by  the  Government 
for  public  use  in  connection  with  service 
contracts,  but  excluding  installation  and 
other  services  to  be  performed  after  delivery). 

(5)  Domestic  end  product  means — 

(i)  An  unmanufactured  end  product  which 
has  been  mined  or  produced  in  the  United 
States:  or 

(ii]  An  end  product  manufactured  in  the 
United  States  if  the  cost  of  its  quafifying 
country  components  and  its  components 
which  are  mined,  produced,  or  manufactured 
in  the  United  States  exceeds  50  percent  of  the 
cost  of  all  its  components.  The  cost  of 
components  shall  include  transportation 
costs  to  the  place  of  incorporation  into  the 
end  product  and  U.S.  duty  (whether  or  not  a 
duty-free  entry  certificate  may  be  issued). 
Consider  a  component  to  have  been  mined, 
produced,  or  manufactured  in  the  United 
States  (regardless  of  its  source  in  fact]  if  the 
end  product  in  which  it  is  incorporated  is 
manufactured  in  the  United  States  and  the 
component  is  of  a  class  or  kind — 

(A)  Determined  to  be  not  mined,  produced, 
or  manufactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  and  of  a  satisfactory 
quality:  or 

(B)  Which  the  Secretary  concerned 
determines  would  be  inconsistent  with  the 
public  interest  to  apply  the  restrictions  of  the 
Buy  American  Act. 

(6)  Nonqualifying  country  end  product 
means  an  end  product  which  is  neither  a 
domestic  end  product  nor  a  qualifying 
country  end  product 

(7)  Qualifying  country  end  product 
means — 

(i]  An  unmanufactured  end  product  mined 
or  produced  in  a  qualifying  country:  or 

(ii]  An  end  product  manufactured  in  a 
qualifying  counU>  if  the  cost  of  the 


components  mined,  produced,  o 
manufactured  in  the  qualifying  ( 
its  components  mined,  producec 
manufactured  in  the  United  Stal 
percent  of  the  cost  of  all  its  com 

(b)  This  clause  implements  th 
American  Act  (41  U.S.C.  lOa-d] 
that  will  encourage  a  favorable 
balance  of  payments  by  providi: 
preference  to  domestic  end  proc 
other  end  products,  except  for  e 
which  are  qualifying  country  en 

(c)  The  Contractor  agrees  thai 
deliver  only  domestic  end  prodi 
its  offer,  it  specified  delivery  of 
products  in  the  Buy  American  A 
Balance  of  Payments  Certificate 
American  Act-Trade  AgreemenI 
Balance  of  I^yments  Program  C 
offer  certifying  that  a  qualifying 
product  will  be  supplied  require 
Contractor  to  deliver  a  qualifyin 
product  or  a  domestic  end  prodi 

(d)  The  offered  price  of  nonqu 
country  end  products  must  inclu 
applicable  duty.  Generally,  whe 
American  Act  is  applicable,  eac 
nonqualifying  country  offer  is  ac 
purpose  of  evaluation  by  adding 
the  offer,  inclusive  of  duty. 
(End  of  clause] 

252.225-7002  Qualifying  cour 
as  sut>contractors. 

As  prescribed  in  225.109-7 
following  clause: 

Qualifying  Country  Sources  as 
Subcontractors  (Dec.  1991) 

Subject  to  the  restrictions  in  si 
of  the  Defense  FAR  Supplement, 
Contractor  shall  not  preclude  qu 
country  sources  and  U.S.  sourcei 
competing  for  subcontracts  unde 
contract. 
(End  of  clause] 

252.225-7003  Information  for 
entry  evaluation. 

As  prescribed  in  225.109-7 
following  provision: 

Information  for  Duty-Free  Entry 
(Dec.  1991) 

(a)  Is  the  offer  based  on  fumis 
supplies  (i.e.,  end  items,  compon 
material]  of  foreign  origin  other  I 
whi,':h  duty-free  entry  is  to  be  ac 
pursuant  to  the  Duty-Free  Entry- 
Court.'^'  End  Products  and  Suppl 
this  solicitation? 

Yes(     ]         jl 
No(     ] 

(b]  If  the  answer  in  paragraph 
answer  the  following 'questions: 

(1]  Are  such  foreign  supplies  n 
United  StatetT 
Yes(    ) 
No(    ] 

(2)  Has  the  duty  on  such  foreig 
been  paid? 

Yes(    ) 
No(    ) 
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[3)  of  this  clause,  is  a 
t:  and 
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JTRY  End  Products 


Country  o(  origin 


NONOUALIFYING  COUNTRY  EnO 

Products 


Une  item  Mo. 


:oantry  end  products.) 
ifies  that  the  following 
qualifying  country  end 


Country  of  origin  (H 
known) 


(End  of  provision) 

2S2.225-7001    Buy  American  Act  and 
balance  of  payments  program. 

As  prescribed  in  225.109(d).  use  the 
following  clause: 

Buy  American  Act  and  Balance  of  Payments 
Program  (Dec  1991) 

(a)  Definitions.  (1)  Components  means 
those  articles,  materials,  and  supplies  directly 
incorporated  into  end  products. 

(2)  Qualifying  country  means  any  country 
set  forth  in  subsection  225£7Z-i  of  the 
Defense  FAR  Supplement. 

(3)  Qualifying  country  component  means 
an  item  mined,  produced,  or  manufactured  in 
a  qualifying  country. 

(4)  End  product  means  those  articles, 
materials,  and  supplies  to  be  acquired  for 
public  use  under  the  contract.  For  this 
contract,  the  end  products  are  the  line  items 
to  be  delivered  to  the  Government  (including 
supplies  to  be  acquired  by  the  Government 
for  public  use  in  connection  with  service 
contracts,  but  excluding  installation  and 
other  services  to  be  performed  after  delivery). 

(5)  Domestic  end  product  means — 

(i)  An  unmanufactured  end  product  which 
has  been  mined  or  produced  in  the  United 
States:  or 

(ii)  An  end  product  manufactured  in  the 
United  States  if  the  cost  of  its  qualifying 
country  components  and  its  components 
which  are  mined,  produced,  or  manufactured 
in  the  United  States  exceeds  50  percent  of  the 
cost  of  all  its  components.  The  cost  of 
components  shall  include  transportation 
costs  to  the  place  of  incorporation  info  the 
end  product  and  U.S.  duty  (whether  or  not  a 
duty-free  entry  certificate  may  be  issued). 
Consider  a  component  to  have  been  mined, 
produced,  or  manufactured  in  the  United 
States  (regardless  of  its  source  in  fact)  if  the 
end  product  in  which  it  is  incorporated  is 
manufactured  in  the  United  States  and  the 
component  is  of  a  class  or  kind — 

(A)  Determined  to  be  not  mined,  produced, 
or  manufactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  and  of  a  satisfactory 
quality;  or 

(B)  Which  the  Secretary  concerned 
determines  would  be  inconsistent  with  the 
public  interest  to  apply  the  restrictions  of  the 
Buy  American  Act. 

(6)  Nonqualifying  country  end  product 
means  an  end  product  which  is  neither  a 
domestic  end  product  nor  a  quaUf>'ing 
country  end  product. 

(7)  Qualifying  country  end  product 
means — 

(i)  An  unmanufactured  end  product  mined 
or  produced  in  a  qualifying  country;  or 

(ii)  An  end  product  manufactured  in  a 
qualifying  country  if  the  cost  of  the 


components  mined,  produced,  or 
manufactured  in  the  qualifying  country  and 
its  components  mined,  produced,  or 
manufactured  in  the  United  States  exceeds  50 
percent  of  the  cost  of  all  its  components. 

(b)  This  clause  implements  the  Buy 
American  Act  (41  U.S.C.  lOa-d)  In  a  manner 
that  will  encourage  a  favorable  international 
balance  of  payments  by  providing  a 
preference  to  domestic  end  products  over 
other  end  products,  except  for  end  products 
which  are  qualifying  country  end  products. 

(c)  The  Contractor  agrees  that  it  will 
dehver  only  domestic  end  products  unless,  in 
its  offer,  it  specified  delivery  of  other  end 
products  in  the  Buy  American  Act  and 
Balance  of  Payments  Certificate  or  the  Buy 
American  Act-Trade  Agreements  Act- 
Balance  of  Payments  Program  Certificate.  An 
offer  certifying  that  a  qualifying  country  end 
product  will  be  supplied  requires  the 
Contractor  to  deliver  a  qualifying  country  end 
product  or  a  domestic  end  product. 

(d)  The  offered  price  of  nonqualifying 
country  end  products  must  include  all 
applicable  duty.  Generally,  when  the  Buy 
American  Act  is  applicable,  each 
nonqualifying  country  offer  is  adjusted  for  the 
purpose  of  evaluation  by  adding  50  percent  of 
the  offer,  inclusive  of  duty. 

(End  of  clause) 

252.225-7002    Qualifying  country  sources 
as  sut>contractors. 

As  prescribed  in  225.109-70(a).  use  the 
following  clause: 

Qualifying  Country  Sources  as 
Subcontractors  (Dec.  1991) 

Subject  to  the  restrictions  in  section  225.872 
of  the  Defense  FAR  Supplement,  the 
Contractor  shall  not  preclude  qualifying 
country  sources  and  U.S.  sources  from 
competing  for  subcontracts  under  this 
contract. 

(End  of  clause) 

252.225-7003    Information  for  duty-free 
entry  evaluation. 

As  prescribed  in  225,109-70(b),  use  the 
following  provision: 

Information  for  Duty-free  Entry  Evaluation 
(Dec.  1991) 

(a)  Is  the  offer  based  on  furnishing  any 
supplies  (i.e.,  end  items,  components,  or 
material)  of  foreign  origin  other  than  those  for 
which  duty-free  entry  is  to  be  accorded 
pursuant  to  the  Duty-Free  Entry — Qualifying 
Court.'^'  End  Products  and  Supplies  clause  of 
this  solicitation? 

Yes(     )         11 
No(     )  II 

(b)  If  the  answer  in  paragraph  (a)  is  yes, 
answer  the  following  questions: 

(1)  Are  such  foreign  supplies  now  in  the 
United  States? 

Yes(    ) 
No(    ) 

(2)  Has  the  duty  on  such  foreign  supplies 
been  paid? 

Ye8(    ) 
No(    ) 


(3)  If  the  answer  to  paragraph  (b)(2)  is  no. 
what  amount  is  included  in  the  offer  to  cover 
such  duty?  S 

(c)  If  the  duty  has  not  been  paid,  the 
Government  may  elect  to  make  award  on  a 
duty-free  basis.  If  so.  the  oRered  price  will  be 
reduced  in  the  contract  award  by  the  amount 
specified  in  paragraph  (b)(3).  The  Offeror 
agrees  to  identify,  at  the  request  of  the 
Contracting  Officer,  the  foreign  supplies 
which  are  subject  to  duty-free  entry. 

(d)  Offers  will  be  evaluated  on  a  duty 
included  basis  except  to  the  extent  that — 

(1)  The  supplies  are  qualifying  country  end 
products  as  defined  in  either  the  Buy 
American  Act  and  Balance  of  Payments 
Program  or  in  the  Buy  American  Act.  Trade 
Agreements  Act.  and  Balance  of  Payments 
Program  clause  of  this  solicitation:  or 

(2)  The  duty-free  price  is  specified  for  use 
in  the  evaluation  procedure. 

(End  of  provision) 

252.225-7004    Nondomestlc  construction 
materials. 

As  prescribed  in  225.205-70,  use  the 
following  clause: 

Nondomestlc  Construction  Materials  (Dec. 
1991) 

The  requirements  of  the  Buy  American  Act 
clause  of  this  contract  do  not  apply  to  the 
following  items: 


(End  of  clause) 

252.225-7005    Identification  of 
expenditures  hi  ttte  United  States. 

As  prescribed  in  225.305-70.  use  the 
following  clause: 

Identification  of  Expenditures  in  the  United 
States  (Dec  1991) 

■    (a)  On  each  invoice,  voucher,  or  other 
request  for  payment  under  this  contract,  the 
Contractor  shall  identify  that  part  of  tKe 
requested  payment  which  represents 
estimated  expenditures  in  the  United  States. 
The  identification — 

(1)  May  be  expressed  either  as  dollar 
amounts  or  as  percentages  of  the  total  - 
amount  of  the  request  for  payment. 

(2)  Should  be  based  on  reasonable 
estimates. 

(3)  Shall  consist  of  stating  the  full  amount 
of  the  payment  requested,  subdivided  into  the 
following  categories: 

(i)  U.S.  products — expenditures  for  material 
and  equipment  manufactured  or  produced  in 
the  United  States,  excluding  transportation; 

(ii)  U.S.  services— expenditures  for  services 
performed  in  the  United  States,  including 
charges  for  overhead,  other  indirect  costs, 
and  profit; 

(iii)  Transportation  on  U.S.  carriers — 
expenditures  for  transportation  furnished  by 
U.S.  flag,  ocean,  surface,  and  air  carriers:  and 

(iv)  Expenditures  not  identified  under 
paragraphs  (a)  (1).  (2).  and  (3). 

(b)  If  this  contract  is  principally  for 
supplies  or  if  the  Contractor  is  not  an 
incorporated  concern  incorporated  in  the 
United  States,  or  an  unincorporated  concern 
having  its  principal  place  of  business  in  the 
United  States,  the  amounts  identified  under 


paragraphs  (a)(3)  (i).  (ii),  and  (iii)  will  be 
limited  to  payments  made  pursuant  to  the 
requirements  either  of  the  United  Slates 
Products  and  Services  clause,  if  any.  or  of 
any  other  specific  provision  of  this  contract 
that  obligates  the  Contractor  to  acquire 
certain  materials,  equipment,  transportation, 
or  services  from  U.S.  sources. 

(c)  Nothing  in  this  clause  requires  the 
establishment  or  maintenance  of  detailed 
accounting  records  or  gives  the  U.S. 
Government  any  right  to  audit  the 
Contractor's  books  or  records. 
(End  of  clause) 

252.225-7006    Buy  American  Act— Trad* 
Agreements  Act— balance  of  payments 
program  certificate. 

As  prescribed  in  225.407(a)(1).  use  the 
following  provision: 

Buy  American  Act— Trade  AgreemenU  Act- 
Balance  of  Payments  Program  Certificate 
(Dec  1991) 

(a)  Definitions.  Caribbean  Basin  country 
end  product,  designated  country  end  product, 
domestic  end  product,  nortdesignated  country 
end  product,  qualifying  country  end  product, 
and  U.S.  made  end  product  have  the 
meanings  given  in  the  Trade  Agreements  Act 
or  Buy  American  Act  and  Balance  of 
Payments  Program  clauses  of  this  solicitation. 

(b)  Evaluation.  Offers  will  be  evaluated  by 
giving  preference  to  U.S.  made  end  products, 
qualifying  country  end  products,  designated 
country  end  products,  and  Caribbean  Basin 
country  end  products  over  other  end 
products. 

(c)  Certifications.  (1)  The  Offeror  certifies 
that— 

(i)  Each  end  product,  except  the  end 
products  listed  in  paragraph  (c)(2)  of  this 
provision,  is  a  domestic  end  product  (as 
defined  in  the  Trade  Agreements  Act  clause 
of  this  solicitation);  and 

(ii)  Components  of  unknown  origin  are 
considered  to  have  been  mined,  produced,  or 
manufactured  outside  the  United  States  or  a 
qualifying  country. 

(2)  The  Offeror  must  identify  and  certify  all 
end  products  that  are  not  domestic  end 
products. 

(i)  The  Offeror  certifies  that  the  following 
supplies  qualify  as  U.S.  made  end  products 
but  do  not  meet  the  definition  of  domestic 
end  product 

(insert  line  item  number) 

(ii)  The  Offeror  certifies  that  the  following 
supplies  are  qualifying  country  end  products: 

(insert  Hne  item  number) 

(insert  country  of  origin) 

(iii)  The  Offeror  certifies  that  the  following 
supplies  qualify  as  designated  country  end 
products: 

(insert  line  item  number) 

(insert  country  of  origin) 

(iv)  The  Offeror  certifies  that  the  following 
supplies  qualify  as  Caribbean  Basin  country 
end  products: 

(insert  line  item  number] 
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(insert  country  of  origin) 

(v)  The  Offeror  certifies  that  the  following 
supplies  are  other  nondesignated  country  end 
products. 


(insert  line  item  number) 


(insert  country  of  origin) 
(End  of  provision) 

252.225-7007    Trad*  Agra«ments  Act 

As  prescribed  in  225.407(a)(2).  use  the 
following  clause: 

Trade  Agreements  Act  (Dec  1991) 

(a)  Definitions. 

(1)  Caribbean  Basin  country  end  product — 
(i)  Means  an  article  that — 

(A)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  Caribbean  Basin  country 
(as  detmed  in  section  25.401  of  the  FAR):  or 

(B)  Has,  in  the  case  of  an  article  which 
consists  in  whole  or  in  part  of  materials  from 
another  country  or  instrumentality,  been 
substantially  transformed  into  a  new  and 
different  article  of  commerce  with  a  name, 
character,  or  use  distinct  from  that  of  the 
article  or  articles  from  which  it  was  so 
transformed.  The  term  includes  services 
(except  transportation  services)  incidental  to 
its  supply,  provided  that  the  value  of  those 
incidental  services  does  not  exceed  the  value 
of  the  product  itself.  It  does  not  include 
service  contracts  as  such. 

(ii)  Excludes  products  that  are  excluded 
from  the  duty-free  treatment  for  Caribbean 
countries  under  the  Caribbean  Basin 
Economic  Recovery  Act  (19  U.S.C.  2703(b)). 
These  exclusions  presently  consist  of — 

(A)  Textiles  and  apparel  articles  that  are 
subject  to  textile  agreements; 

(B)  Footwear,  handbags,  luggage,  flat 
goods,  work  gloves,  and  leather  wearing 
apparel  not  designated  as  eligible  articles  for 
the  purpose  of  the  Generalized  System  of 
Preferences  under  title  V  of  the  Trade  Act  of 
1974; 

(C)  Tuna,  prepared  or  preserved  in  any 
manner  in  airtight  containers: 

(D)  Petroleum,  or  any  product  derived  from 
petroleum:  and 

(E)  Watches  and  watch  parts  (including 
cases,  bracelets,  and  straps),  of  whatever 
type  including,  but  not  limited  to  mechanical, 
quartz  digital,  or  quartz  analog,  if  such 
watches  or  watch  parts  contain  any  material 
which  is  the  product  of  any  country  to  which 
TSUS  column  2  rates  of  duty  apply. 

(2)  Components,  domestic  end  product,  end 
product,  nonqualifying  country,  qualifying 
country,  and  qualifying  country  end  product 
have  the  meanings  given  in  the  Buy  American 
Act  and  Balance  of  Payments  Program  clause 
of  this  contract. 

(3)  Designated  country  means  a  country  or 
instrumentality  designated  under  the  Trade 
Agreements  Act  of  1979  and  listed  in  section 
25.401  of  the  Federal  Acquisition  Regulation 
(FAR). 

(4)  Designated  country  end  product  means 
an  article  that — 

(i)  is  wholly  the  growth,  product,  or 
manufacture  of  the  designated  country;  or 

(ii)  Ha&,  in  the  case  of  an  article  which 
consists  in  whole  or  in  part  of  materials  from 


another  country  or  instrumentality,  been 
substantially  transformed  into  a  new  and 
different  article  of  commerce  with  a  name, 
character,  or  use  distinct  from  that  of  the 
article  or  articles  from  which  it  was  so 
transformed.  The  term  includes  services 
(except  transportation  services)  incidental  to 
its  supply,  provided  that  the  value  of  those 
incidental  services  does  not  exceed  the  value 
of  the  product  itself.  It  does  not  include 
service  contracts  as  such. 

(5)  Nondesignated  country  end  product 
means  any  end  product  which  is  not  a  U.S. 
made  end  product  or  a  designated  country 
end  product. 

(6)  United  States  means  the  United  States, 
its  possessions,  Puerto  Rico,  and  any  other 
place  subject  to  its  jurisdiction,  but  does  not 
include  leased  bases  or  trust  territories. 

(7)  U.S.  made  end  product  means  an  article 
which  is — 

(i)  Wholly  the  growth,  product  or 
manufacture  of  the  United  States,  or 

(ii)  In  the  case  of  an  article  which  consists 
in  whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  into  a  new  and 
distinct  article  of  commerce  with  a  name, 
character,  or  use  distinct  from  that  of  the 
article  or  articles  from  which  it  was  so 
transformed. 

(b)  This  clause  implements  the  Trade 
Agreements  Act  of  1979  (19  U.S.C.  2501  et 
seq.],  and  the  Caribbean  Basin  Initiative  as 
provided  for  in  Executive  Order  12260  by 
providing  a  preference  for  U.S.  made  end 
products  and  designated  country  end 
products  over  nondesignated  country  end 
products,  except  nondesignated  country  end 
products  which  are  qualifying  country  end 
products  or  Caribbean  Basin  end  products. 

(c)  The  Contractor  agrees  to  deliver  under 
this  contract  only  U.S.  made  end  products 
unless,  in  its  offer,  it  specified  delivery  of 
qualifying  country,  designated  country,  or 
nondesignated  country  end  products  in  the 
Buy  American  Act-Trade  Agreements  Act- 
Balance  of  Payments  Program  Certificate 
provision. 

(1)  Offerors  may  not  supply  a 
nondesignated  country  end  product  unless  it 
is  a  qualifying  country  end  product  or  a 
Caribbean  Basin  country  end  product,  or  a 
national  interest  waiver  has  been  granted 
under  section  302  of  the  Trade  Agreements 
Act  of  1979  (see  FAR  25.402(c)). 

(2)  An  offer  certifying  that  a  qualifying 
country  end  product,  a  designated  country 
end  product,  or  a  Caribbean  Basin  country 
end  product  will  be  supplied  requires  the 
Contractor  to  supply  a  qualifying  country  end 
product,  a  designated  country  end  product,  or 
a  Caribbean  Basin  country  end  product, 
whichever  is  certified,  or,  at  the  Contractor's 
option,  a  U.S.  made  end  product. 

(d)  The  offered  price  of  end  products  listed 
and  certified  under  paragraphs  (c)(2)  (i)  and 
(v)  of  the  Buy  American  Act-Trade 
Agreements  Act-Balance  of  Payments 
Program  Certificate  provision  of  the 
solicitation  must  include  all  applicable  duty. 
The  offered  price  of  qualifying  country  end 
products,  designated  country  end  products, 
and  Caribbean  Basin  country  end  products 
for  line  items  subject  to  the  Trade 
Agreements  Act.  should  not  include  custom 
fees  or  duty. 


(End  of  clause) 

2S2.225-700«    SuppliM  to  b«  accorded 
duty-fraa  antry. 

As  prescribed  in  225.605-70{a).  use  the 
following  clause: 

Supplies  To  Be  Accorded  Duty-Free  Entry 
(D«c.  1991) 

In  accordance  with  paragraph  (a)  of  the 
Duty-Free  Entry  clause  and/or  paragraph  (b) 
of  the  Duty-Free  Entry — Qualifying  Country 
End  Products  and  Supplies  clause  of  this 
contract,  the  following  supplies  are  accorded 
duty-free  entry: 


(End  of  clause) 

2S2.22S-7009    Duty-free  entry— qualifying 
country  end  products  and  auppllea. 

As  prescribed  in  225.605-70(b).  use  the 
following  clause: 

Duty-Free  Entry— Qualifying  Country  End 
Products  and  SuppUes  (Dec  1991) 

(a)  Definitions. 

Qualifying  country  and  qualifying  country 
end  products  have  the  meaning  given  in  the 
Buy  American  Act  and  Balance  of  Payments 
Program  clause  of  t'his  contract. 

(b)  The  requirements  of  this  clause  apply  to 
this  contract  and  subcontracts,  including 
purchase  orders,  that  involve  supplies  to  be 
accorded  duty-free  entry  whether — 

(1)  Placed  directly  with  a  foreign  concern 
as  a  prime  contract;  or 

(2)  As  a  subcontract  or  purchase  order 
under  a  contract  placed  with  a  domestic 
concern. 

(c)  Except  as  otherwise  approved  by  the 
Contracting  Officer,  no  amount  is  or  will  be 
mcluded  in  the  contract  price  for  duty  for — 

(1)  End  items  that  are  qualifying  country 
end  products;  or 

(2)  Supplies  (including  without  limitation, 
raw  materials,  components,  and  intermediate 
assemblies)  produced  or  made  in  qualifying 
countries,  that  are  to  be  incorporated  in  the 
end  items  to  be  delivered  under  this  contract, 
provided  that  the  end  items  are  manufactured 
in  the  United  States  or  in  a  qualifying 
country,  except  supplies  imported  into  the 
United  States  before  the  date  of  this  contract 
or,  in  the  case  of  supplies  imported  by  a  first 
or  lower  tier  subcontractor,  before  the  date  of 
the  subcontract. 

(d)  The  Contractor  warrants  that — 

(1)  All  qualifying  country  supplies,  for 
which  duty-free  entry  is  to  be  claimed,  are 
intended  to  be  delivered  to  the  Government 
or  incorporated  in  the  end  items  to  be 
delivered  under  this  contract;  and 

(2)  The  Contractor  will  pay  duty  to  the 
extent  that  such  supplies,  or  any  portion 
thereof  (if  not  scrap  or  salvage)  are  diverted 
to  nongovernmental  use.  other  than  as  a 
result  of  a  competitive  sale  made,  directed,  or 
authorized  by  the  Contracting  Officer. 

(e)  The  Government  agrees  to  execute 
duty-free  entry  certificates  and  to  afford  such 
assistance  as  appropriate  to  obtain  the  duty- 
free entry  of  qualifying  country  supplies  for 
which  the  shipping  documents  bear  the 


notation  specified  in  paragrap 
clause,  except  as  the  Contraci 
otherwise  agree. 

(f)  All  skipping  documents  i 
Customs,  covering  foreign  enc 
supplies  for  which  duty-free  e 
are  to  be  iseued  under  this  cla 

(1)  Consign  the  shipments  t( 
appropriate — 

(i)  Military  department  in  ci 
Contractor,  including  the  Con 
delivery  address;  or 

(ii)  Military  installation;  am 

(2)  Include  the  following  inf 
(i)  Prime  contract  number.e 

order  if  applicable; 

(ii)  Number  of  the  subcontn 
order  for  foreign  supplies  if  a; 

(iii)  Identification  of  carrier 

(iv)  The  notation:  UNITED  ! 
GOVERNXtENT,  DEPARTME 
DEFENSE  Duty-Free  Entry  to 
pursuant  to  section  XXII,  cha| 
subchapter  VIII,  item  9808.00.; 
Harmonized  Tariff  Schedule  c 
States.  Upon  arrival  of  shipmc 
appropriate  port  of  entry,  Dist 
Customs,  please  release  shipn 
CFR  part  142  and  notify  Comr 
Contract  Management  Area  C 
(DCMAO)  New  York,  attn:  Cu 
International  Logistics  Office. 
Street.  New  York.  New  York  1 
execution  of  Customs  Forms  7 
7506  and  any  required  duty-fr( 
certificatet."  (Note:  This  notai 
used  only  for  direct  shipment! 
military  installation.  In  cases 
shipment  will  be  consigned  to 
military  installation,  e.g..  a  do 
contractor's  plant,  the  shippin 
notation  shall  be  altered  to  ini 
and  address  of  the  contractor, 
broker  who  will  notify  Commi 
Contract  Management  Area  C 
(DCMAO)  New  York,  for  exec 
duty-free  certificate.) 

(v)  Gross  weight  in  pounds  i 
based  on  space  tonnage,  state 
addition  to  gross  shipping  wei 

(vi)  Estimated  value  in  U.S. 

(vii)  Activity  Address  Numl 
contract  aciministraUon  office 
administering  the  prime  contri 
DCMAO  Dayton.  DLA8DP. 

(g)  Preparation  of  customs  f 
Except  for  shipments  consigne 
installation,  the  Contractor  sh 
authorize  an  agent  to  prepare, 
forms  required  for  the  entry  ol 
supplies  in  connection  with  Di 
into  the  United  States,  its  pos! 
Puerto  Rico.  Submit  the  compl 
forms  to  the  District  Director  ( 
a  copy  to  DCMAO  NY  for  exe 
required  duty-free  entry  certiE 
Shipments  consigned  directly 
installation  will  be  released  ir 
with  10.101  and  10.102  of  the  I 
regulations. 

(2)  For  shipments  containing 
which  are  to  l>e  accorded  duty 
supplies  which  are  not,  the  Co 
identify  on  the  customs  forms 
that  are  eligible  for  duty-free  c 

(h)  The  contractor  agrees — 
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(End  of  clause) 

2S2Jt25-70M   SuppltM  to  b«  accorded 
duty-frao  Mitry. 

As  prescribed  in  225.605-70{a),  use  the 
following  clause: 

Supplies  To  Be  Accorded  Duty-Fiee  Entry 
(Dec.  1991) 

In  accordance  with  paragraph  (a)  of  the 
Duty-Free  Entry  clause  and/or  paragraph  (b) 
of  the  Duty-Free  Entry — Qualifying  Country 
End  Products  and  Supplies  clause  of  this 
contract,  the  following  supplies  are  accorded 
duty-free  entry: 


(End  of  clause) 

2S2.22S-7009    Duty-free  entry— qualifying 
country  end  products  and  supplies. 

As  prescribed  in  225.605-70(b).  use  the 
following  clause: 

Duty-Free  Entry^}ualifying  Country  End 
Products  and  SuppUes  (Dec  1991) 

(a)  Definitions. 

Qualifying  country  and  qualifying  country 
end  products  have  the  meaning  given  in  the 
Buy  American  Act  and  Balance  of  Payments 
Program  clause  of  t'his  contract. 

(b)  The  requirements  of  this  clause  apply  to 
this  contract  and  subcontracts,  including 
purchase  orders,  that  involve  supplies  to  be 
accorded  duty-free  entry  whether — 

(1)  Placed  directly  with  a  foreign  concern 
as  a  prime  contract;  or 

(2)  As  a  subcontract  or  purchase  order 
under  a  contract  placed  with  a  domestic 
concern. 

(c)  Except  as  otherwise  approved  by  the 
Contracting  Offlcer.  no  amount  is  or  will  be 
included  in  the  contract  price  for  duty  for — 

(1)  End  items  that  are  qualifying  country 
end  products;  or 

(2)  Supplies  (including  without  limitation, 
raw  materials,  components,  and  intermediate 
assemblies)  produced  or  made  in  qualifying 
countries,  that  are  to  be  incorporated  in  the 
end  items  to  be  delivered  under  this  contract, 
provided  that  the  end  items  are  manufactured 
in  the  United  States  or  in  a  qualifying 
country,  except  supplies  imported  into  the 
United  States  before  the  date  of  this  contract 
or,  in  the  case  of  supplies  imported  by  a  first 
or  lower  tier  subcontractor,  before  the  date  of 
the  subcontract. 

(d)  The  Contractor  warrants  that — 

(1)  All  qualifying  country  supplies,  for 
which  duty-free  entry  is  to  be  claimed,  are 
intended  to  be  delivered  to  the  Government 
or  incorporated  in  the  end  items  to  be 
delivered  under  this  contract;  and 

(2)  The  Contractor  will  pay  duty  to  the 
extent  that  such  supplies,  or  any  portion 
thereof  (if  not  scrap  or  salvage)  are  diverted 
to  nongovernmental  use.  other  than  as  a 
result  of  a  competitive  sale  made,  directed,  or 
authorized  by  the  Contracting  Officer. 

(e)  The  Government  agrees  to  execute 
duty-free  entry  certificates  and  to  afford  such 
assistance  as  appropriate  to  obtain  the  duty- 
free entry  of  qualifying  country  supplies  for 
which  the  shipping  documents  bear  the 


notation  specified  in  paragraph  (f)  of  this 
clause,  except  as  the  Contractor  may 
otherwise  agree. 

(f)  All  shipping  documents  submitted  to 
Customs,  covering  fort-ign  end  products  or 
supplies  for  which  duty-free  entry  certificates 
are  to  be  issued  under  this  clause,  shall — 

(1)  Consign  the  shipments  to  the 
appropriate — 

(i)  Military  department  in  care  of  the 
Contractor,  including  the  Contractor's 
delivery  address;  or 

(ii)  Military  installation:  and 

(2)  Include  the  following  information — 
(i)  Prime  contract  number,  and  delivery 

order  if  applicable: 

(ii)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies  if  applicable; 
(iii)  Identification  of  carrier 
(iv)  The  notation:  UNITED  STATES 
GOVERN\tENT,  DEPARTMENT  OF 
DEFENSE  Duty-Free  Entry  to  be  claimed 
pursuant  to  section  XXII,  chapter  98, 
subchapter  VIII,  item  9808.00.30  of  the 
Harmonized  Tariff  Schedule  of  the  United 
States.  Upon  arrival  of  shipment  at  the 
appropriate  port  of  entry.  District  Director  of 
Customs,  please  release  shipment  under  19 
CFR  part  142  and  notify  Commander,  Defense 
Contract  Management  Area  Operations 
(DCMAO)  New  York,  attn:  Customs  Division, 
International  Logistics  Office,  201  Varick 
Street.  New  York,  New  York  10014,  for 
execution  of  Customs  Forms  7501,  7501A,  or 
7506  and  any  required  duty-free  entry 
certificates."  (Note:  This  notation  shall  be 
used  only  for  direct  shipments  to  a  U.S. 
military  installation.  In  cases  where  the 
shipment  will  be  consigned  to  other  than  a 
military  installation,  e.g.,  a  domestic 
contractor's  plant,  the  shipping  document 
notation  shall  t>e  altered  to  insert  the  name 
and  addresa  of  the  contractor,  agent  or 
broker  who  will  notify  Commander,  Defense 
Contract  Management  Area  Operations 
(DCMAO)  New  York,  for  execution  of  the 
duty-free  certificate.) 

(v)  Gross  weight  in  pounds  (if  freight  is 
based  on  space  tonnage,  state  cubic  feet  in 
addition  to  gross  shipping  weight): 
(vi)  Estimated  value  in  U.S.  dollars;  and 
(vii)  Activity  Address  Number  of  the 
contract  aclministraUon  office  actually 
administering  the  prime  contract  e.g..  for 
DCMAO  Dayton.  DLA8DP. 

(g)  Preparation  of  customs  forms.  (1) 
Except  for  shipments  consigned  to  a  military 
installation,  the  Contractor  shall  prepare,  or 
authorize  an  agent  to  prepare,  any  customs 
forms  required  for  the  entry  of  foreign 
supplies  in  connection  with  DoD  contracts 
into  the  United  States,  its  possessions,  or 
Puerto  Rico.  Submit  the  completed  customs 
forms  to  the  District  Director  of  Customs  with 
a  copy  to  DCMAO  NY  for  execution  of  any 
required  duty-free  entry  certificates. 
Shipments  consigned  directly  to  a  military 
installation  will  be  released  in  accordance 
with  10.101  and  10.102  of  the  U.S.  Custom 
regtilations. 

(2)  For  shipments  containing  both  supplies 
which  are  to  l>e  accorded  duty-free  entry  and 
supplies  which  are  not,  the  Contractor  shall 
identify  on  the  customs  forms  those  items 
that  are  eligible  for  duty-free  entry. 

(h)  The  contractor  agrees — 


(1)  To  prepare  (if  this  contract  is  placed 
directly  with  a  foreign  supplier),  or  to  instruct 
the  foreign  supplier  to  prepare,  a  sufficient 
number  of  copies  of  the  bill  of  lading  (or  other 
shipping  document)  so  that  at  least  two  of  the 
copies  accompanying  the  shipment  will  be 
available  for  use  by  the  District  Director  of 
Customs  at  the  port  of  entry; 

(2)  To  consign  the  shipment  as  specified  in 
paragraph  (f)  of  this  clause;  and 

(3)  To  mark  the  exterior  of  all  packages  as 
follows: 

(i)  "UNITED  STATES  GOVERNMENT. 
DEPARTMENT  OF  DEFENSE;"  and 

(ii)  The  activity  address  number  of  the 
contract  administration  office  actually 
administering  the  prime  contract. 

(i)  The  Contractor  agrees  to  notify  the 
Contracting  Officer  administering  the  prime 
contract  in  writing  of  any  purchase  under  the 
contract  of  qualifying  country  supplies  to  be 
accorded  duty-free  entry  that  are  to  be 
imported  into  the  United  States  for  delivery 
to  the  Government  or  for  incorporation  in  end 
items  to  be  delivered  to  the  Government.  The 
notice  shall  be  furnished  to  the  contract 
administration  office  immediately  upon 
award  to  the  qualifying  country  supplier.  The 
notice  shall  contain — 

(1)  Prime  contractor's  name,  address,  and 
CAGE  code: 

(2)  Prime  contract  number,  and  delivery 
order  number  if  applicable: 

(3)  Total  dollar  value  of  the  prime  contract 
or  delivery  order 

(4)  Expiration  date  of  the  prime  contract  or 
delivery  order 

(5]  Foreign  supplier's  name  and  address: 

(6)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies; 

(7)  Total  dollar  value  of  the  subcontract  for 
foreign  supplies; 

(8)  Expiration  date  of  the  subcontract  for 
foreign  supplies; 

(9)  List  of  items  purchased:  and 

(10)  Certification  by  the  purchaser  of 
foreign  supplies  as  follows:  I  certify  that  all 
supplies  for  which  duty-free  entry  is  to  be 
claimed  are  intended  to  be  delivered  to  the 
Government  or  incorporated  in  the  end  items 
to  be  delivered  under  this  contract,  and  that 
duty  shall  be  paid  by  the  Contractor  to  the 
extent  that  such  supplies,  or  any  portion  (if 
not  scrap  or  salvage)  are  diverted  to 
nongovernmental  use  other  than  as  a  result  of 
a  competitive  sale  made,  directed  or 
authorized  by  the  Contracting  Officer; 

(11)  The  qualifying  country;  and 

(12)  The  scheduled  delivery  date(s). 

(j)  This  clause  does  not  apply  to  purchases 
of  qualifying  country  supplies  in  connection 
with  this  contract  if — 

(1)  The  qualifying  country  supplies  are 
identical  in  nature  to  supplies  purchased  by 
the  Contractor  or  any  subcontractor  in 
connection  with  its  commercial  business;  and 

(2)  It  is  not  economical  or  feasible  to 
account  for  such  supplies  so  as  to  ensure  that 
the  amount  of  the  supplies  for  which  duty- 
free entry  is  claimed  does  not  exceed  the 
amount  purchased  in  cormection  with  this 
contract. 

(k)  The  Contractor  agrees  to  insert  the 
substance  of  this  clause,  including  this 
paragraph  (k)  in  all  subcontracts  for  supplies. 
Each  subcontract  shall  require  the 


subcontractor  to  identify  this  contract  by 
including  its  contract  number  on  any  shipping 
documents  submitted  to  Customs  covering 
supplies  for  which  duty-free  entry  is  to  be 
claimed  pursuant  to  this  clause.  The 
Contractor  also  agrees  that  the  name  and 
address  of  the  Contracting  Officer 
administering  the  prime  contract  (name  and 
address  of  the  contract  administration  office 
cognizant  of  the  prime  contract],  and  its 
activity  address  number  (appendix  C  of  the 
Defense  FAR  Supplement),  and  the 
information  required  by  paragraphs  (i)  (1),  (2), 
and  (3)  of  this  clause  will  be  i.icludcd  in 
applicable  subcontracts. 
(End  of  clause] 

252.225-7010    Duty-free  entry— additional 
provisions. 

As  prescribed  in  225.605-70{c),  use  the 
following  clause: 

Duty-free  Entry — Additional  Provisions  (Dec 
1991) 

(a)  The  requirements  of  this  clause 
supplement  the  Duty-Free  Entry  clause  of  this 
contract. 

Both  of  these  clauses  apply  to  this  contract 
and  subcontracts,  including  purchase  orders, 
that  involve  supplies  to  tie  accorded  duty-free 
entry  whether  placed — 

(1)  Directly  with  a  foreign  concern  as  a 
prime  contract;  or 

(2)  As  a  subcontractor  purchase  order 
under  a  contract  with  a  domestic  concern. 

(b)  The  Contractor  shall  send  the 
notification  required  by  paragraph  (b)(1)  of 
the  Duty-Free  Entry  clause  of  this  contract  to 
the  Contracting  Officer  administering  this 
contract. 

(c)  In  addition  to  any  data  required  by 
paragraph  (b)(1)  of  the  Duty-Free  Entry 
clause,  the  Contractor  shall  furnish  the 
following  for  all  foreign  supplies  to  l>e 
imported  pursuant  to  paragraphs  (a)  or  (b)  of 
the  Duty-Free  Entry  clause.  Furnish  this 
information  to  the  Contracting  Officer 
administering  the  prime  contract  immediately 
ufwn  award  of  any  contract  or  subcontract 
involving  supplies  to  be  accorded  duty-free 
entry. 

(1)  Prime  contractor's  name,  address,  and 
CAGE  code; 

(2)  Prime  contract  number  plus  delivery 
order  number,  if  applicable; 

(3)  Total  dollar  value  of  the  prime  contract 
or  delivery  order 

(4)  Expiration  date  of  the  prime  contract  or 
delivery  order; 

(5)  Foreign  supplier's  name  and  address; 

(6)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies: 

(7)  Total  dollar  value  of  the  subcontract  for 
foreign  supplies; 

(8)  Expiration  date  of  the  subcontract  for 
foreign  supplies; 

(9)  List  of  items  purchased:  and 

(10)  Certification  by  the  purchaser  of 
foreign  supplies  as  follows:  I  certify  that  ail 
supplies  for  which  duty-free  entry  is  to  be 
claimed  are  to  be  delivered  to  the 
Government  or  incorporated  in  the  end  items 
to  be  delivered  under  this  contract,  and  that 
duty  shall  be  paid  by  the  Contractor  to  the 
extent  that  such  supplies,  or  any  portion  (if 
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not  scrap  or  salvage)  are  diverted  to 
nongovernmental  use  other  than  as  a  result  of 
a  competitive  sale  made,  directed,  or 
authorized  by  the  Contracting  Officer. 

(d)  The  Contractor  agrees  to  incorporate 
the  substance  of  this  clause,  including  this 
paragraph  (d).  in  any  subcontract  {including 
purchase  orders)  in  accordance  with 
paragraph  (i)  of  the  Duty-Free  Entry  clause  of 
this  contract.  The  Contractor  agrees  that  the 
name  and  address  of  the  Contracting  Officer 
administering  the  prime  contract  (name  and 
address  of  the  contract  administration  office 
cognizant  of  the  prime  contract  and  its 
activity  address  number  (appendix  G  of  the 
Defense  FAR  Supplement))  and  the 
information  required  by  paragraphs  (c)(1).  (2). 
and  (3)  of  this  clause  will  be  included  in   - 
applicable  subcontracts. 

(e)  To  properly  complete  the  shipping 
document  instructions  as  required  by 
paragraph  (f)  of  the  Duty-Free  Entry  clause, 
the  Contractor  shall  insert  Defense  Contract 
Management  Area  Operations  (DCMAO) 
New  York,  attn:  Chief.  Customs  Division. 
International  Logistics  Office.  201  Varick 
Street.  New  York,  New  York  10014,  as  the 
cognizant  contract  administration  office  (for 
paragraph  (f)  only)  in  those  cases  when  the 
shipment  is  consigned  directly  to  a  military 
mstallation.  When  the  shipment  will  be 
consigned  to  a  location  other  than  a  military 
installation,  e.g..  a  domestic  contractor's 
plant,  change  the  shipping  document  notation 
rtq-iired  by  paragraph  (f)  of  the  clause  to 
insert  the  name  and  address  of  the 
Contractor,  agent  or  broker  that  will  prepare 
the  customs  documentation  for  execution  of 
the  Duty-Free  Entry  certificates.  In  either 
case,  the  shipping  documents  will  contain  the 
following  items  in  addition  to  those  required 
by  paragraph  (f)  of  the  Duty-Free  Entry 
clause: 

(1)  Delivery  order  number  on  the 
Government  prime  contract,  if  applicable; 

(2)  Number  of  the  subcontract/purchase 
order  for  foreign  supplies,  if  applicable: 

(3)  Activity  address  number  of  the  contract 
administration  office  actually  administering 
the  prime  contract,  e.g.,  for  DCMAO  Dayton 
DLA8DP. 

(f)  Except  for  shipments  consigned  to  a 
military  installation,  the  Contractor  shall 
prepare,  or  authorize  an  a^ent  to  prepare,  any 
customs  forms  required  for  the  entry  into  the 
United  States,  its  possessions,  or  Puerto  Rico 
of  foreign  supplies  in  connection  with  DoD 
contracts.  The  Contractor  shall  submit  the 
completed  customs  forms  to  the  District 
Director  of  Customs  with  a  copy  to  DCMAO 
New  York  for  execution  of  any  required  duty- 
free entry  certificates.  For  shipments 
containing  both  supplies  which  are  to  be 
accorded  duty-free  entry  and  supplies  which 
are  not.  the  Contractor  shall  identify  on  the 
customs  forms  those  items  which  are  eligible 
for  duty-free  entry  under  the  provisions  of  the 
Duty-Free  Entry  clause.  Shipments  consigned 
directly  to  a  military  installation  will  be 
released  in  accordance  with  SS  10.101  and 
10.102  of  the  U.S.  Customs  regulations. 

(g)  The  Contractor  shall  ensure  that  all 
exterior  containers  are  marked  in  accordance 
with  paragraph  (g)  of  the  Duty-Free  Entry 
clause,  including  the  following  additional 
data — 


(1)  "UNITED  STATES  GOVERNMENT. 
DEPARTMENT  OF  DEFENSE;"  and 

(2)  The  activity  address  number  for  the 
contract  administration  office  actually 
administering  the  prime  contract. 

(End  of  clause) 

252.225-70 1 1    Certification  and  agremnent 
by  contractors  currently  producing 
petroleum  products  In  Angola. 

As  prescribed  in  225.704-70.  use  the 
following  clause; 

Certification  and  Agreement  by  Contractors 
Currently  Producing  Petroleum  Products  in 
Angola  (Dec  1991) 

(a)  Definition. 

Petroleum  product  means  natural  or 
synthetic  crude;  blends  of  natural  or 
synthetic  crude;  and  products  refined  or 
derived  from  natural  or  synthetic  crude  or 
from  such  blends. 

(b)  Under  section  316  of  the  National 
Defense  Authorization  Act  for  Fiscal  Year 
1987.  Public  Law  99-661.  the  Department  of 
Defense  may  not  purchase  Angolan 
petroleum  products  from  companies 
producing  oil  in  Angola  unless  a  waiver  is 
granted  by  the  Secretary  of  Defense,  or 
designee. 

(c)  Any  Offeror  producing  a  petroleum 
product  in  Angola,  or  who  has  an  affiliate, 
subsidiary,  or  partnership  enterprise 
producing  a  petroleum  product  in  Angola, 
may  be  ineligible  for  award  under  this 
solicitation  if  it  intends  to  use  a  petroleum 
product  of  Angolan  origin  in  the  performance 
of  any  resultant  contract.  An  Offeror 
producing  a  petroleum  product  in  Angola  or 
who  has  an  affiliate,  subsidiary,  or 
partnership  enterprise  producing  oil  in 
Angola  must  complete  the  certification  in 
paragraph  (d)  of  this  clause. 

(d)  Certification.  The  Offeror  certifies  that 
the  petroleum  product  to  be  supplied  under 
any  contract  resulting  from  this  solicitation 

( )  DOES  ( )  DOES  NOT 

contain  any  Angolan  petroleum  product  or 
any  product  derived  from  Angolan  oil. 

(e)  Agreement.  Offerors  required  by 
paragraph  (c)  of  this  clause  to  complete  the 
certification  in  paragraph  (d)  and  who  certify 
in  paragraph  (d)  that  the  petroleum  product  to 
be  supplied  does  not  contain  any  Angolan 
petroleum  product  agree  that  the  petroleum 
product  to  be  supplied  under  any  resulting 
contract  will  not  contain  any  Angolan 
petroleum  product  or  any  product  derived 
from  Angolan  oil. 

(End  of  clause) 

252.225-70 1 2    Preference  tor  certain 
domestic  commodities. 

As  prescribed  in  225.7002-4(a),  use  the 
following  clause: 

Preference  for  Certain  Domestic  Commodities 
(Dec.  1991) 

(a)  The  Contractor  agrees  to  deliver  under 
this  contract  only  such  of  the  following 
articles  that  have  been  grown,  reprocessed, 
reused,  or  produced  in  the  United  States,  its 
possessions,  or  Puerto  Rico — 

(1)  Food; 

(2)  Clothing: 

(3)  Tents,  tarpaulins,  or  covers; 


(4)  Cotton  and  other  natural  fiber  products; 

(5)  Woven  silk  or  woven  silk  blends; 

(6)  Spun  silk  yam  for  cartridge  cloth; 

(7)  Synthetic  fabric,  and  coated  synthetic 
fabric; 

(8)  Canvas  products; 

(9)  Wool  (whether  in  the  form  of  fiber  or 
yam  or  contained  in  fabrics,  materials,  or 
manufactured  articles);  or 

(10)  Any  item  of  individual  equipment 
manufactured  from  or  containing  such  fibers, 
yams,  fabrics,  or  materials. 

(b)  This  clause  does  not  apply — 

(1)  To  the  extent  the  Secretary  has 
determined  that  a  satisfactory  quality  and 
sufficient  quantity  of  such  articles  cannot  be 
acquired  as  and  when  needed  at  U.S.  market 
prices: 

(2)  To  foods  which  have  been 
manufactured  or  processed  in  the  United 
States,  its  possessions,  or  Puerto  Rico;  or 

(3)  To  chemical  warfare  protective  clothing 
produced  in  the  countries  listed  in  subsection 
225.872-1  of  the  Defense  FAR  Supplement. 
(End  of  clause] 

252.225-70 1 3    Domestic  wool  preference. 

As  prescribed  in  225.7002-4(b),  use  the 
following  provision: 

Domestic  Wool  Preference  (Dec.  1991) 

Preference  will  be  given  in  evaluation  of 
offers  under  this  solicitation  to  wool  grown, 
reprocessed,  reused,  or  produced  in  the 
United  States,  its  possessions,  or  Puerto  Rico, 
to  the  extent  that  articles  containing  such 
wool  can  be  acquired  when  needed  at  U.S. 
market  prices. 

(a)  If,  on  the  dale  set  for  receipt  of  offers 
the  average  market  price  of  domestic  wool  of 
usable  grades  (as  reported  by  grade  in  the 
four  issues  of  the  Department  of  Agriculture 
Market  News  immediately  preceding  the  date 
for  receipt  of  offers)  is — 

(1)  Not  more  than  ten  percent  above  the 
average  of  the  prices  (for  usable  grades) 
which  reflect  the  current  incentive  price 
established  by  the  Secretary  of  Agriculture, 
award  will  be  made  only  on  offers  for 
domestically  produced  ariicles  of  which  the 
wool  component  is  100  percent  domestic 
wool:  provided,  that  such  offers  are 
reasonable  and  otherwise  acceptable. 

(2)  More  than  ten  percent  above  the 
average  of  the  prices  (for  usable  grades) 
which  reflect  the  current  incentive  price,  or  to 
the  extent  that  the  Government's  requirement 
cannot  be  filled  by  awards  based  on 
paragraph  (a)(1)  of  this  provision,  offers  will 
be  evaluated  by — 

|i)  Adding  a  factor  of  $ per  yard  or 

per  item  to  offers  of  articles  of  wool  of  which 
the  wool  component  is  100  percent  foreign 
wool:  and 

(ii)  Adding  that  part  of  the  factor  in 
paragraph  (a)(2)(i)  of  this  provision  which  is 
in  direct  proportion  to  the  percentage  of 
foreign  wool  to  offers  of  articles  of  which  the 
wool  component  is  a  blend  of  domestic  and 
foreign  wool. 

(b)  For  the  purpose  of  paragraph  (a)  of  this 
provision — 

(1)  The  average  market  price  of  domestic 
wool  of  usable  grades  is  the  average  market 
price  of  the  representative  grades  in 
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subsection  225.7002-3  of  the  Defe 
Supplement. 

(2)  The  average  of  the  prices  w 
the  current  incentive  price  establ 
Secretary  of  Agriculture  is  the  av 
prices  in  subsection  225.7002-3  oi 
FAR  Supplement  for  the  category 

(3)  The  evaluation  factor  is  sub 
adjustment  at  the  date  set  for  rec 
in  accordance  with  subsection  22 
the  Defense  FAR  Supplement. 

(c)  While  offers  of  articles  of  w 
considered  and  evaluated,  all  sta 
manufacturing  of  wool  (whether  I 
domestic)  must  be  performed  in  t 
States,  its  possessions,  or  Puerto 
required  by  the  Preference  for  Ce 
Domestic  Commodities  clause  of 
contract.  This  requirement  is  sati 
wool  noils,  reprocessed  or  reusec 
reprocessing  (i.e.,  gametting  or  cc 
ensuing  manufacture  is  performei 
United  States,  its  possessions,  or 

(d)  The  Secretary  has  determin 
the  extent  that  any  foreign  wool  i 
under  an  award  made  pursuant  ti 
(a)  of  this  provision,  a  satisfactor 
and  sufficient  quantity  of  domest 
cannot  be  acquired  as  and  when 
U.S.  market  prices. 

(End  of  provision) 

252.225-701 4    Preference  for  d 
specialty  metals. 

As  prescribed  in  225.7002-4 
following  clause: 

Preference  for  Domestic  Specialty 
(Dec  1991) 

(a)  Definition. 
Specialty  metals  means — 

(1)  Steel— 

(i)  Where  the  maximum  alloy  c 
exceeds  one  or  more  of  the  follov 
manganese,  1.65  percent;  silicon, 
or  copper.  0.60  percent;  or 

(ii)  Which  contains  more  than  ( 
of  any  of  the  following  elements: 
chromium,  cobalt,  columbium,  mc 
nickel,  titanium,  tungsten,  or  vani 

(2)  Metal  alloys  consisting  of  n: 
nickel,  and  cobalt  base  alloys  coi 
total  of  other  alloying  metals  (ex( 
excess  of  ten  percent; 

(3)  Titanium  and  titanium  alloy 

(4)  Zirconium  and  zirconium  be 

(b)  The  Contractor  agrees  that 
specialty  metals  incorporated  in  i 
delivered  under  this  contract  will 
in  the  United  States,  its  possessic 
Puerto  Rico. 

(c)  This  clause  does  not  apply  I 
that— 

(1)  The  Secretary  or  designee  d 
that  a  satisfactory  quality  and  su 
quantity  of  such  articles  cannot  b 
when  needed  at  U.S.  market  pric( 

(2)  The  acquisition  is  for  an  enc 
a  country  listed  in  subsection  225 
Defense  FAR  Supplement;  or 

(3)  The  acquisition  is  necessarj 
with  agreements  with  foreign  gov 
requiring  the  United  States  to  pur 
supplies  from  foreign  sources  to  c 
made  by  the  U.S.  Government  or 
under  approved  programs. 
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(4)  Cotton  and  other  natural  fiber  products: 

(5)  Woven  silk  or  woven  silk  blends: 

(6)  Spun  silk  yam  for  cartridge  cloth; 

(7)  Synthetic  fabric,  and  coated  synthetic 
fabric: 

(8)  Canvas  products: 

(9)  Wool  (whether  in  the  form  of  fiber  or 
yam  or  contained  in  fabrics,  materials,  or 
manufactured  articles):  or 

(10)  Any  item  of  individual  equipment 
manufactured  from  or  containing  such  fibers, 
yams,  fabrics,  or  materials. 

(b)  This  clause  does  not  apply — 

(1)  To  the  extent  the  Secretary  has 
determined  that  a  satisfactory  quality  and 
sufficient  quantity  of  such  articles  cannot  be 
acquired  as  and  when  needed  at  U.S.  market 
prices; 

(2)  To  foods  which  have  been 
manufactured  or  processed  in  the  United 
States,  its  possessions,  or  Puerto  Rico;  or 

(3)  To  chemical  warfare  protective  clothing 
produced  in  the  countries  listed  in  subsection 
225.872-1  of  the  Defense  FAR  Supplement. 
(End  of  clause] 

252.225-70 1 3    Domestic  wool  preference. 

As  prescribed  in  225.7002-4(b).  use  the 
following  provision: 

Domestic  Wool  Preference  (Dec.  1991) 

Preference  will  be  given  in  evaluation  of 
offers  under  this  solicitation  to  wool  grown, 
reprocessed,  reused,  or  produced  in  the 
United  States,  its  possessions,  or  Puerto  Rico, 
to  the  extent  that  articles  containing  such 
wool  can  be  acquired  when  needed  at  U.S. 
market  prices. 

(a)  If.  on  the  date  set  for  receipt  of  offers 
the  average  market  price  of  domestic  wool  of 
usable  grades  (as  reported  by  grade  in  the 
four  issues  of  the  Department  of  Agriculture 
Market  News  immediately  preceding  the  date 
for  receipt  of  offers)  is — 

(1)  Not  more  than  ten  percent  above  the 
average  of  the  prices  (for  usable  grades) 
which  reflect  the  current  incentive  price 
established  by  the  Secretary  of  Agriculture, 
award  will  be  made  only  on  offers  for 
domestically  produced  articles  of  which  the 
wool  component  is  100  percent  domestic 
wool;  provided,  that  such  offers  are 
reasonable  and  otherwise  acceptable. 

(2)  More  than  ten  percent  above  the 
average  of  the  prices  (for  usable  grades) 
which  reflect  the  current  incentive  price,  or  to 
the  extent  that  the  Government's  requirement 
cannot  be  filled  by  awards  based  on 
paragraph  (a)(1)  of  this  provision,  offers  will 
be  evaluated  by — 

|i)  Adding  a  factor  of  $ per  yard  or 

per  item  to  offers  of  articles  of  wool  of  which 
the  wool  component  is  100  percent  foreign 
wool;  and 

(ii)  Adding  that  part  of  the  factor  in 
paragraph  (a)(2)(i)  of  this  provision  which  is 
in  direct  proportion  to  the  percentage  of 
foreign  wool  to  offers  of  articles  of  which  the 
wool  component  is  a  blend  of  domestic  and 
foreign  wool. 

(b)  For  the  purpose  of  paragraph  (a)  of  this 
provision — 

(1)  The  average  market  price  of  domestic 
wool  of  usable  grades  is  the  average  market 
price  of  the  representative  grades  in 


subsection  225.7002-3  of  the  Defense  FAR 
Supplement. 

(2)  The  average  of  the  prices  which  reflect 
the  current  incentive  price  established  by  the 
Secretary  of  Agriculture  is  the  average  of  the 
prices  in  subsection  225.7002-3  of  the  Defense 
FAR  Supplement  for  the  category  of  wool. 

(3)  The  evaluation  factor  is  subject  to 
adjustment  at  the  date  set  for  receipt  of  offers 
in  accordance  with  subsection  225.7002-3  of 
the  Defense  FAR  Supplement. 

(c)  While  offers  of  articles  of  wool  may  be 
considered  and  evaluated,  all  stages  of 
manufacturing  of  wool  (whether  foreign  or 
domestic]  must  be  performed  in  the  United 
States,  its  possessions,  or  Puerto  Rico,  as 
required  by  the  Preference  for  Certain 
Domestic  Commodities  clause  of  this 
contract.  This  requirement  is  satisfied  as  to 
wool  noils,  reprocessed  or  reused  wool  if  the 
reprocessing  (i.e.,  gametting  or  combing)  and 
ensuing  manufacture  is  performed  in  the 
United  States,  its  possessions,  or  Puerto  Rico. 

(d)  The  Secretary  has  determined  that,  to 
the  extent  that  any  foreign  wool  is  used 
under  an  award  made  pursuant  to  paragraph 
(a)  of  this  provision,  a  satisfactory  quality 
and  sufficient  quantity  of  domestic  wool 
cannot  be  acquired  as  and  when  needed  at 
U.S.  market  prices. 

(End  of  provision) 

252.225-7014    Preference  for  domestic 
specialty  metals. 

As  prescribed  in  225.7002-4(c).  use  the 
following  clause: 

Preference  for  Domestic  Specialty  Metals 
(Dec  1991) 

(a)  Definition. 
Specialty  metals  means — 

(1)  Steel— 

(i)  Where  the  maximum  alloy  content 
exceeds  one  or  more  of  the  following  limits: 
manganese,  1.65  percent;  silicon,  0.60  percent; 
or  copper,  0.60  percent;  or 

(ii)  Which  contains  more  than  0.25  percent 
of  any  of  the  following  elements;  aluminum, 
chromium,  cobalt,  columbium.  molybdenum, 
nickel,  titanium,  tungsten,  or  vanadium; 

(2)  Metal  alloys  consisting  of  nickel,  iron- 
nickel,  and  cobalt  base  alloys  containing  a 
total  of  other  alloying  metals  (except  iron]  in 
excess  of  ten  percent; 

(3)  Titanium  and  titanium  alloys;  or 

(4)  Zirconium  and  zirconium  base  alloys. 

(b)  The  Contractor  agrees  that  any 
specialty  metals  incorporated  in  articles 
delivered  under  this  contract  will  be  melted 
in  the  United  States,  its  possessions,  or 
Puerto  Rico. 

(c)  This  clause  does  not  apply  to  the  extent 
that— 

(1)  The  Secretary  or  designee  determines 
that  a  satisfactory  quality  and  sufficient 
quantity  of  such  articles  cannot  be  acquired 
when  needed  at  U.S.  market  prices; 

(2)  The  acquisition  is  for  an  end  product  of 
a  country  listed  in  subsection  225.872-1  of  the 
Defense  FAR  Supplement;  or 

(3)  The  acquisition  is  necessary  to  comply 
with  agreements  with  foreign  governments 
requiring  the  United  States  to  purchase 
supplies  from  foreign  sources  to  offset  sales 
made  by  the  U.S.  Govemment  or  U.S.  firms 
under  approved  programs. 


(End  of  clause) 
Alternate  I  (Dec  1991) 

As  prescribed  in  225.7002-4(c).  use  the 
basic  clause  with  the  following  paragraph  (d): 

(d)  The  Contractor  agrees  to  include  this 
clause,  including  this  paragraph  (d).  in  every 
subcontract  or  purchase  order  unless  the  item 
being  purchased  contains  no  specialty 
metals. 

252.225-7015    Preference  for  domestic 
hand  or  measuring  tools. 

As  prescribed  in  225.7003-2,  use  the 
following  clause: 

Preference  for  Domestic  Hand  or  Measuring 
Tools  (Dec.  1991) 

The  Contractor  agrees  to  deliver  under  this 
contract  only  hand  or  measuring  tools 
produced  in  the  United  States  or  its 
possessions. 

(End  of  clause) 

252.225-7018    Restriction  on  acquisition  of 
foreign  machine  tools. 

As  prescribed  in  225.7004-5(a),  use  the 
following  clause: 

Restriction  on  Acquisition  of  Foreign 
Machine  Tools  (Dec  1991) 

(a)  For  the  purpose  of  this  clause,  a 
machine  tool  is  considered  to  be  of  United 
States  or  Canadian  origin  if — 

(1)  It  is  manufactured  in  the  United  States 
or  Canada;  and 

(2)  The  cost  of  its  components 
manufactured  in  the  United  States  or  Canada 
exceeds  50  percent  of  the  cost  of  all  its 
components.  The  cost  of  components 
includes  transportation  costs  to  the  place  of 
incorporation  into  the  end  item  and  duty 
(whether  or  not  a  duty-free  entry  certificate 
may  be  issued). 

(b)  Machine  tools  within  the  Federal  supply 
classifications  listed  in  225.7004-l(a)  of  the 
Defense  FAR  Supplement,  delivered  as  end 
items,  shall  be  of  United  States  or  Canadian 
origin. 

(End  of  clause) 

Alternate  I  (Dec.  1991) 

As  prescribed  in  225.7004-5(a).  substitute 
the  following  paragraph  (b)  for  paragraph  (b) 
of  the  basic  clause. 

(b)  Machine  tools  within  the  Federal  supply 
classifications  listed  in  225.7004-1  (a)  of  the 
Defense  FAR  Supplement,  to  be  delivered  as 
an  end  item  or  acquired  by  the  Contractor  on 
behalf  of  the  Govemment,  and  to  which  title 
will  vest  in  the  Government,  shall  be  of 
United  States  or  Canadian  origin. 

252.225-7017    Restriction  on  acquisition  of 
foreign  valves. 

As  prescribed  in  225.7004-5{b),  use  the 
following  clause: 

Restriction  on  Acquisition  of  Foreign  Valves 
(Dec  1991) 

(a)  For  the  purpose  of  this  clause,  a  valve  is 
considered  to  be  of  United  States  or 
Canadian  origin  if — 

(1)  It  is  manufactured  in  the  United  States 
or  Canada;  and 


(2)  The  cost  of  its  components 
manufactured  in  the  United  States  or  Canada 
exceeds  50  percent  of  the  cost  of  all  its 
components.  The  cost  of  components 
includes  transportation  costs  to  the  place  of 
incorporation  into  the  end  item  and  duty 
(whether  or  not  a  duty-free  entry  certificate 
may  be  issued). 

(b)  The  Contractor  agrees  that  valves  used 
in  piping  for  naval  surface  ships  and 
submarines  within  Federal  supply 
classifications  4810  (valves,  powered)  and 
4820  (valves,  non-powered)  delivered  as  end 
items  under  this  contract  shall  be  of  United 
States  or  Canadian  origin. 
(End  of  clause) 

252.225-7018    Notice  of  prohibition  of 
certain  contracts  with  foreign  entities  for 
the  conduct  of  strategic  defense  initiative 
RDT&E. 

As  prescribed  in  225.7011-5.  use  the 
following  provision: 

Notice  of  Prohibition  of  Certain  Contracts 
With  Foreign  Entities  for  the  Conduct  of 
Strategic  Defense  Initiative  RDT&E  (Dec 
1991) 

(a)  Definitions. 

(1)  Competent  means  the  ability  of  an 
offeror  to  satisfy  the  requirements  of  the 
solicitation.  This  determination  is  based  on  a 
comprehensive  assessment  of  each  offeror's 
proposal  including  consideration  of  the 
specific  areas  of  evaluation  criteria  in  the 
relative  order  of  importance  described  in  the 
solicitation. 

(2)  Foreign  firm  means  a  business  entity 
owned  or  controlled  by  one  or  more  foreign 
nationals  or  a  business  entity  in  which  more 
than  50  percent  of  the  stock  is  owned  or 
controlled  by  one  or  more  foreign  nationals. 

(3)  U.S.  firm  means  a  business  entity  other 
than  a  foreign  firm. 

(b)  This  provision  implements  section  222 
of  the  Defense  Authorization  Act  for  FYs  1988 
and  1989  (Pub.  L  100-180)  prohibiting  the 
award  of  certain  contracts,  for  the  conduct  of 
Strategic  Defense  Initiative  (SDI)  Program 
research,  development,  test,  or  evaluation 
(RDT&E),  to  foreign  governments  or  firms. 

(c)  Except  as  provided  in  paragraph  (d)  of 
this  provision,  any  funds  appropriated  to,  or 
for  the  use  of,  the  DoD,  may  not  be  used  to 
enter  into  or  carry  out  any  contract,  including 
any  contract  awarded  as  a  result  of  a  broad 
agency  announcement  (BAA),  with  a  foreign 
govemment  or  firm  if  the  contract  provides 
for  the  conduct  of  RDT&E  in  connection  with 
the  SDI.  Foreign  govemments  and  firms, 
however,  are  encouraged  to  submit  offers 
since  this  provision  is  not  intended  to  restrict 
SDI  access  to  unique  foreign  expertise  when 
contract  performance  requires  a  level  of 
competency  unavailable  in  the  United  States. 

(d)  The  prohibition  does  not  apply  to  a 
foreign  govemment  or  firm  if — 

(1)  The  contract  will  be  performed  within 
the  United  States; 

(2)  The  contract  is  exclusively  for  RDT&E 
in  connection  with  antitactical  ballistic 
missile  systems; 

(3)  The  foreign  govemment  or  firm  agrees 
to  share  a  substantial  portion  of  the  total 
contract  cost.  The  foreign  share  is  considered 
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substantial  where  it  is  equitable  with  respect 
to  the  relative  beuefih  to  be  derived  from  the 
contract  by  the  United  States  and  the  foreign 
parties.  For  example,  if  the  contract  is  more 
beneficial  to  the  foreign  party,  its  share  of  the 
costs  should  be  correspondingly  higher,  or 

(4)  The  U.S.  Government  determines  that 
the  contract  cannot  be  compet»itly 
performed  by  a  U.S.  firm  at  a  price  equal  to 
or  less  than  the  price  at  which  the  RDT&E 
can  be  performed  by  a  foreign  government  or 
firm. 

(e)  The  Offeror  hereby  certifies  that 

( )  it  is  [ )  is  not  a  U.S.  firm. 

(End  of  provision] 

252.225-70 1 9    Restriction  on  acquisition  of 
foreign  anchor  and  mooilng  Ct^a 

As  presciibed  in  225J^012-4(a),  use  the 
following  clause: 

Restriction  ob  Acquisition  of  Foreign  Anchor 
and  Mooring  chain  (Dec  1991) 

(a)  Welded  shipboard  anchor  and  mooring 
chain,  four  inches  in  diameter  and  under, 
delivered  under  this  contract — 

(1)  Shall  be  manufactured  in  the  United 
States,  including  cutting,  heat  treating,  quality 
control,  testing,  and  welding  (both  forging 
and  shot  blasting  process);  and 

(2)  The  cost  of  the  components 
manufactured  in  the  United  States  shall 
exceed  50  percent  of  the  total  cost  of 
components. 

(b)  The  Contractor  may  request  a  waiver  of 
this  restriction  if  adequate  domestic  supplies 
meeting  the  above  requirements  are  not 
available  to  meet  the  contract  delivery 
schedule. 

(c)  The  Contractor  shall  include  this  clause, 
including  this  para^-aph  (c).  in  all 
subcontracts,  unless  the  items  acquired 
contain  none  of  the  restricted  welded 
shipboard  anchor  and  mooring  chain. 

(End  of  clause) 

252.225-7020    Restriction  on  acqulsttion  of 
foreign  anchor  and  mooring  chain— Ftscai 
Years  19«9  and  1990. 

As  prescribed  in  225.7012-4(b),  use  the 
following  clause: 

RestrictioB  on  Acquisition  of  Foreign  Anchor 
and  Mooring  Chain— Fiscal  Years  19B9  and 
1990  (Dec.  1991) 

(a)  Welded  shipboard  anchor  and  mooring 
chain  (four  inches  in  diameter  and  under) 
contained  in  items  delivered  under  this 
contract  shall  be  manufactured  in  the  United 
States. 

(b)  The  Contractor  shall  include  this  clause, 
including  this  paragraph  (b),  in  all 
subcontracts,  unless  the  items  acquired 
contain  none  of  the  restricted  welded 
shipboard  anchor  and  mooring  chaia 

(End  of  clause) 

252.225-7021    Restriction  on  acquisition  of 
foreign  anchor  and  mooring  chain  (Fiscal 
Year  1988). 

As  prescribed  in  225J012-4(c),  use  the 
fallowing  clause: 


Federal  Registf 


Restriction  on  Acquisition  of  Foreign  Anchor 
and  Mooring  Chain  (Fiscal  Year  1988)  (Dec. 
1991) 

(a)  Welded  shipboard  anchor  and  mooring 
chain  (four  inches  in  diameter  and  under) 
contained  in  items  dehvered  under  this 
contract  shall  be  manufactured  in  the  United 
States,  its  territories  or  possessions,  or 
Canada  except  as  provided  in  paragraph  (b) 
of  this  clause. 

(b)  The  Contractor  may  request  a  waiver 
under  subsection  225.7012-3  of  the  Defense 
FAR  Supplement  if  adequate  domestic 
supplies  of  welded  shipboard  anchor  and 
mooring  chain  are  unavailable  to  meet  the 
contract  delivery  schedule. 

(c)  The  Contractor  shall  include  this  clause, 
including  this  paragraph  (c),  in  all 
subcontracts,  unless  the  items  acquired 
contain  none  of  the  restricted  welded 
shipboard  anchor  and  mooring  chain. 

(End  of  clause) 

252-225.7022    Restriction  on  acquisition  of 
polyacrytonttriie  (PAN)  based  carbon  fiber. 

As  prescribed  in  225.7013-2,  use  the 
following  clause: 

Restriction  on  Acquisition  of  Polyacrylonitrile 
(PAN)  Based  Carboo  Fiber  (Dec  1991) 

(a)  This  clause  applies  only  if  the  end 
product  furnished  under  this  contract 
contains  polyacrylonitrile  carbon  fibers 
(alternatively  referred  to  as  PAN-based  fibers 
or  PAN-based  graphite  fibers). 

(b)  PAN  carbon  fibers  contained  in  the  end 
product  shall  be  manufactured  in  the  United 
States  or  Canada  using  PAN  precursor 
produced  in  the  United  States  or  Canada. 

(c)  The  Contracting  Officer  may  waive  the 
reepiirement  in  paragraph  (b)  in  whole  or  in 
part.  The  Contractor  may  request  a  waiver 
from  the  Contracting  Officer  by  identifying 
the  circumstances  and  including  a  plan  to 
qualify  domestic  or  Canadian  sources 
expeditiously. 

(End  of  clause) 

252.225-7023    Restriction  on  acquisition  of 
cariaonyl  iron  powders. 

As  prescribed  in  225.7014-3.  use  the 
following  clause: 

Restriction  on  Acquisition  of  Carbonyi  Iron 
Powders  (Dec.  1991) 

(a)  Definition. 

Carbonyl  iron  poivchrs  are  pariicles 
produced  from  the  thermal  decomposition  of 
iron  penta  cartwrjyl. 

(b)  Restriction. 

The  Contractor  agrees  that  all  carbonyl 
iron  powders  contained  in  supplies  provided 
under  this  contract  shall  be  manufactured  in 
the  United  States  or  Canada  by  an  entity 
more  than  50  percent  of  which  is  owned  or 
controlled  by  citizens  of  the  United  States  or 
Canada. 

(End  of  clause] 

252.225-7024    Restriction  on  acquisition  of 
night  vision  image  intensifler  tut>es  and 
devices. 

As  prescribed  in  225.7015-3,  use  the 
following  clause: 


Restrictioa  en  Acquisition  of  Night  Vision 
Image  Intensifier  Tubes  and  Devices  (Dec 
1901) 

All  second  and  third  generation  night 
vision  image  intensifier  tubes  and  devices 
provided  under  this  contract  shall  be 
manufactured  in  the  United  States  or  Canada. 
(End  of  clause) 

252.225-7025    Foreign  source  restrictions. 

As  prescribed  in  225.7105.  use  the 
following  clause: 

Foreign  Source  Restrictions  (Dec.  1991) 

(a)  Definitions. 

(1)  Antifriction  bearings  means  bearings. 

(2)  Commercial  product  means  a  product, 
such  as  an  item,  material,  component, 
subsystem,  or  system  sold  or  traded  to  the 
general  public  in  the  course  of  normal 
business  operations  at  prices  based  on 
established  catalog  or  market  prices.  It  does  ' 
not  include  items  designed  or  developed 
under  a  Government  contract  or  bearings  and 
bearing  components. 

(3)  Domestic  manufacture  means — 
(i)  For  antifriction  bearings,  wholly 

manufactured  in  the  United  States  or  Canada. 
When  a  bearing  assembly  is  involved,  all 
components  of  the  assembly  must  be  wholly 
manufactured  in  the  United  States  or  Canada. 
Unless  otherwise  specified,  raw  materials, 
such  as  preformed  bar,  tube,  or  rod  stock  and 
lubricants,  need  not  be  domestically  mined  or 
produced. 

(ii)  For  forging  items,  manufactured  in  the 
United  States  or  Canada  if  the  Canadian 
firm — 

(A)  Normally  produces  similar  items  or  is 
currently  producing  the  item  in  support  of 
DoD  contracts  (as  prime  or  subcontractor); 
and 

(B)  Agrees  to  become  (upon  receiving  a 
contract/ofder)  a  planned  producer  under 
DoD's  Industrial  F^paredness  Program  (IPP), 
if  it  is  not  already  a  planned  producer  for  the 
item. 

(iii)  For  high  carbon  ferrochrome  (HCF), 
manufactured  in  the  United  States  regardless 
of  source  of  the  chrome  ore. 

(iv)  For  high-purity  silicon,  manufactured  in 
the  United  States  or  Canada.  When  an  item 
or  subassembly  containing  high-purity  silicon 
is  involved,  all  such  high-purity  silicon 
incorporated  in  the  item  or  subassembly  must 
also  have  been  manufactured  in  the  United 
States  or  Canada. 

(v)  For  miniature  and  instrument  ball 
bearings,  manufactured  in  the  United  States 
or  Canada  and,  when  a  ball  bearing  assembly 
is  involved,  all  components  of  the  bearing 
must  also  have  been  manufactured  in  the 
United  States  or  Canada;  and 

(vi]  For  precision  components  for 
mechanical  time  devices,  manufacture  in  the     ' 
United  States  or  Canada,  and,  when  a 
mechanical  timing  assembly  is  involved,  all 
precision  components  of  the  assembly  must 
also  have  been  manufactured  in  the  United 
States  or  Canada. 

(4)  Forging  items  means — 
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(5)  High  carbon  ferrochrome  (t 
ferrochromium  alloy  that  contain 
percent  or  more  carbon  and  50  pe 
more  chromium. 

(6)  High-purity  silicon  means  ^ 
with  a  resistivity  greater  than  300 
centimeter. 

(7)  Miniature  and  instrument  b 
means  all  rolling  contact  ball  bea 
basic  outside  diameter  (exclusive 
diameters)  of  30  millimeters  or  lei 
irrespective  of  material,  tolerance 
performance,  or  quality  character 

(8)  Precision  components  for  m 
time  devices  are  parts  which  clos 
that  precise  control  and  selection 
production  tolerances  can  be  mai 
accomplish  the  desired  function  a 
reliability.  In  terms  of  accuracy,  s 
precision  components  have  total  i 
under  0.003  inches,  eccentricities 
0.0015  inches,  and  surface  finishe 
65  rms.  Examples  of  such  precisic 
components  include:  Gears,  pinio 
and  plates. 

(b)  The  Contractor  agrees  that  i 
and  their  components  delivered  u 
contract  shall  contain  antifriction 
forging  items,  high  carbon  ferroch 
purity  silicon,  miniature  and  instr 
bearings,  and  precision  componei 
mechanical  time  devices  that  are 
manufacture  only. 

(c)  The  restriction  in  paragraph 
clause  does  not  apply  to  the  extei 
end  items  or  components  contain! 
antifriction  bearings  are  commerc 
products. 

(d)  The  restrictions  in  parsgrap 
clause  may  be  waived  upon  requc 
Contractor  in  accordance  with  th( 
of  section  225.7104  of  the  Defense 
Supplement.  If  the  restriction  is  w 
miniature  and  instrument  ball  be£ 
precision  components  for  mechan 
devices,  the  Contractor  agrees  to 
like  quantity  and  type  of  domestic 
manufacture  for  nongovernment  i 

(e)  The  restrictions  in  paragrapl 
include  forgings  incorporated  in  c 
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RestrictioB  on  Acquisition  of  Night  Visioo 
Image  IntensiHer  Tubes  and  Devices  (Dec 
19S1) 

All  second  and  third  generation  night 
vision  image  intensifier  tubes  and  devices 
provided  under  this  contract  shall  be 
manufactured  in  the  United  States  or  Canada. 
(End  of  clause) 

252.225-7025    Foreign  source  restrictions. 

As  prescribed  in  225.7105.  use  the 
following  clause: 

Foreign  Source  Restrictions  (Dec.  1991) 

(a)  Definitions. 

(1)  Antifriction  bearings  means  bearings. 

(2)  Commercial  product  means  a  product 
such  as  an  item,  material,  component, 
subsystem,  or  system  sold  or  traded  to  the 
general  public  in  the  course  of  normal 
business  operations  at  prices  based  on 
established  catalog  or  market  prices.  It  does  ' 
not  include  items  designed  or  developed 
under  a  Government  contract  or  bearings  and 
bearing  components. 

(3)  Domestic  manufacture  means — 
(i)  For  antifriction  bearings,  wholly 

manufactured  in  the  United  States  or  Canada. 
When  a  bearing  assembly  is  involved,  all 
components  of  the  assembly  must  be  wholly 
manufactured  in  the  United  States  or  Canada. 
Unless  otherwise  specified,  raw  materials, 
such  as  preformed  bar,  tube,  or  rod  stock  and 
lubricants,  need  not  be  domestically  mined  or 
produced. 

(ii)  For  forging  items,  manufactured  in  the 
United  States  or  Canada  if  the  Canadian 
firm — 

(A)  Normally  produces  similar  items  or  is 
currently  producing  the  item  in  support  of 
DoD  contracts  (as  prime  or  subcontractor): 
and 

(B)  Agrees  to  become  (upon  receiving  a 
contract/order)  a  plaimed  producer  under 
DoD's  Industrial  Preparedness  Program  (IPP), 
if  it  is  not  already  a  planned  producer  for  the 
item. 

(iii)  For  high  carbon  ferrochrome  (HCF), 
manufactured  in  the  United  States  regardless 
of  source  of  the  chrome  ore. 

(iv)  For  high-purity  silicon,  manufactured  in 
the  United  States  or  Canada.  When  an  item 
or  subassembly  containing  high-purity  silicon 
is  involved,  all  such  high-purity  silicon 
incorporated  in  the  item  or  subassembly  must 
also  have  been  manufactured  in  the  United 
States  or  Canada. 

(v)  For  miniature  and  instrument  ball 
bearings,  manufactured  in  the  United  States 
or  Canada  and,  when  a  ball  bearing  assembly 
is  involved,  all  components  of  the  bearing 
must  also  have  been  manufactured  in  the 
United  States  or  Canada;  and 

fvi)  For  precision  components  for 
mechanical  time  devices,  manufacture  in  the 
United  States  or  Canada,  and,  when  a 
mechanical  timing  assembly  is  involved,  all 
precision  components  of  the  assembly  must 
also  have  been  manufactured  in  the  United 
States  or  Canada. 

(4)  Forging  items  means — 
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(5)  High  carbon  ferrochrome  (HCF)  means 
ferrochromium  alloy  that  contains  three 
percent  or  more  carbon  and  50  percent  or 
more  chromium. 

(6)  High-purity  silicon  means  N  or  P  type 
with  a  resistivity  greater  than  3000  ohm- 
centimeter. 

(7)  Miniature  and  instrument  ball  bearings 
means  all  rolling  contact  ball  bearings  with  a 
basic  outside  diameter  (exclusive  of  flange 
diameters)  of  30  millimeters  or  less, 
irrespective  of  material,  tolerance, 
performance,  or  quality  characteristics. 

(8)  Precision  components  for  mechanical 
lime  devices  are  parts  which  closely  relate  so 
that  precise  control  and  selection  of  working 
production  tolerances  can  be  maintained  to 
accomplish  the  desired  function  and 
reliability.  In  terms  of  accuracy,  such 
precision  components  have  total  tolerances 
under  0.003  inches,  eccentricities  less  than 
0.0015  inches,  and  surface  finishes  better  than 
05  rms.  Examples  of  such  precision 
components  include:  Gears,  pinions,  posts, 
and  plates. 

(b)  The  Contractor  agrees  that  end  items 
and  their  components  delivered  under  this 
contract  shall  contain  antifriction  bearings, 
forging  items,  high  carbon  ferrochrome,  high- 
purity  silicon,  miniature  and  instrument  ball 
bearings,  and  precision  components  for 
mechanical  time  devices  that  are  of  domestic 
manufacture  only. 

(c)  The  restriction  in  paragraph  (b)  of  this 
clause  does  not  apply  to  the  extent  that  the 
end  items  or  components  containing 
antifriction  bearings  are  commercial 
products. 

(d)  The  restrictions  in  paragraph  (b)  of  this 
clause  may  bQ  waived  upon  request  from  the 
Contractor  in  accordance  with  the  provisions 
of  section  225.7104  of  the  Defense  FAR 
Supplement.  If  the  restriction  is  waived  for 
miniature  and  instrument  ball  bearings  or 
precision  components  for  mechanical  time 
devices,  the  Contractor  agrees  to  acquire  a 
like  quantity  and  type  of  domestic 
manufacture  for  nongovernment  use. 

(e)  The  restrictions  in  paragraph  (b)  do  not 
include  forgings  incorporated  in  commercial 


vehicles,  such  as  commercial  cars  and  trucks, 
or  noncombat  support  military  vehicles. 

(f)  The  Contractor  agrees  to  retain  records 
showing  compliance  with  these  restrictions 
until  three  years  after  flnal  payment  and  to 
make  records  available  upon  request  of  the 
Contracting  Ofricer. 

(g)  The  Contractor  agrees  to  insert  this 
clause,  including  this  paragraph  (g),  in  every 
subcontract  and  purchase  order  issued  in 
performance  of  this  contract,  unless  items 
purchased  contain  none  of  the  restricted 
items. 

(End  of  clause) 

252.225-7026    Reporting  of  overseas 
8ul>contracts. 

As  prescribed  in  225,7203,  use  the 
following  clause: 

Reporting  of  Overseas  Subcontracts  (Dec 
1991) 

(a)  The  Contractor  shall  submit  a 
Subcontract  Report  of  Foreign  Purchases  on 
DD  Form  2139  for  each  subcontract  over 
$25,000  and  subcontract  modification  over 
$25,000,  if  the  location  of  the  producer  of  the 
supplies,  or  provider  of  the  services,  is 
outside  the  United  States. 

(b)  Submit  the  report  to:  Office  of  Foreign 
Contracting,  OUSD(A)DP(FC),  Pentagon, 
Washington,  DC  20301-3060. 

(c)  Copies  of  DD  Form  2139  may  be 
obtained  from  the  Contracting  Officer. 

(d)  If  the  Contractor  maintains  information 
on  foreign  subcontracts  in  an  automated  data 
base,  it  may  submit  the  information  required 
in  paragraph  (a)  in  a  report  format 
compatible  with  its  automated  system.  In  all 
cases,  however,  the  report  shall  include  all  of 
the  information  required  by  the  DD  Form 
2139. 

(e)  The  Contractor  shall  submit  the  report 
within  ten  days  of  the  end  of  each  calendar 
year  quarter,  current  as  of  the  last  day  of 
such  quarter. 

(f)  The  Contractor  shall  include  a  clause 
substantially  similar  to  this  in  all  first-tier 
subcontracts  over  $100,000  except 
subcontracts  for  ores,  natural  gases,  utilities, 
petroleum  products  and  crudes,  timber  (logs), 
and  subsistence.  Identify  the  prime  contract 
number  to  the  subcontractor  for  reporting 
purposes, 

(End  of  clause) 

252.225-7027    Limitation  on  sales 
commissions  and  fees. 

As  prescribed  in  225.7308(a],  use  the 
following  clause: 

Limitation  on  Sales  Commissions  and  Fees 
(Dec.  1991) 

Unless  the  sales  commission  and  fee  have 
been  identified  and  payment  approved  in 

writing  by  the  Government  of 

before  contract  award,  the  following 
provisions,  as  appropriate,  shall  apply — 

(a)  For  firm-fixed-price  contracts  or  fixed- 
price  contracts  with  economic  price 
adjustment,  the  Contractor  certifies  that  the 
contract  price  (including  any  subcontracts) 
does  not  include  any  direct  or  indirect  cost  of 
sales  commissions  or  fees  for  contractor  sales 
representatives  for  solicitation  or  promotion 
or  otherwise  to  secure  the  conclusion  of  the 


sale  of  any  of  the  supplies  or  services  called 
for  by  this  contract  to  the  Government  of 


(b)  For  all  other  types  of  conb-acts, 
notwithstanding  any  other  provision  of  this 
contract,  any  direct  or  indirect  cost  of  sales 
commissions  or  fees  for  Contractor  (or 
subcontractor)  sales  representatives  for 
solicitation  or  promotion  or  otherwise  to 
secure  the  conclusion  of  the  sale  of  any  of  the 
supplies  or  services  called  for  by  this 

contract  to  the  Government  of 

are  an  unallowable  item  of  cost  under  this 
contract. 

(End  of  clause] 

252.225-702«    Exclusionary  policiss  and 
practlcM  of  foreign  govammants. 

As  prescribed  in  225.7308(b),  use  the 
following  clause: 

Exclusionary  Policies  and  Practices  of 
Foreign  Governments  (Dec  1991) 

No  person,  partnership,  corporation,  or 
other  entity  performing  functions  pursuant  to 
this  contract,  shall,  in  employing  or  assigning 
personnel  to  participate  in  the  performance  of 
any  such  function,  whether  in  the  United 
States  or  abroad,  take  into  account  the 
exclusionary  policies  or  practices  of  any 
foreign  government  where  such  policies  or 
practices  are  based  on  race,  religion,  national 
origin,  or  sex. 

(End  of  clause) 

252.226-7000    Notice  of  historically  black 
college  or  university  and  minority 
Institution  sat-aslda.  ' 

As  prescribed  in  22e.7008(a),  use  the 
following  clause: 

Nodes  of  Historically  Black  College  or 
University  and  Minority  Institution  Set-Aside 
(Dec  1991) 

(a)  Definitions.  Historically  black  colleges 
and  universities,  as  used  in  this  clause, 
means  institutions  determined  by  the 
Secretary  of  Education  to  meet  the 
requirements  of  34  CFR  608.2. 

Minority  institutions,  as  used  in  this 
clause,  means  institutions  meeting  the 
requirements  of  paragraphs  (3),  (4),  and  (5)  of 
section  312(b)  of  the  Higher  Education  Act  of 
1965  (20  U.S.C.  1058).  The  term  also  means 
any  nonprofit  research  institution  that  was  an 
integral  part  of  a  historically  black  college  or 
university  before  November  14, 1988. 

(b)  General.  (1)  Offers  are  solicited  only 
from  historically  black  colleges  or 
universities  and  minority  institutions. 

(2)  Any  award  resulting  from  this 
solicitation  will  be  made  only  to  an  offeror 
which  is  a  historically  black  college  or 
university  or  a  minority  institution  both  at  the 
time  of  submission  of  its  offer  and  at  contract 
award. 

(c)  Agreements.  The  offeror  will — 

(1)  Pe.'form  at  least  50  percent  of  the  cost  of 
contract  performance  incurred  for  personnel 
with  its  own  employees:  and 

(2)  Upon  request  by  the  Contracting 
Officer,  provide  evidence  prior  to  award  that 
the  Secretary  of  Education  has  determined 
the  offeror  to  be  a  historically  black  college 
or  university  or  minority  institution. 
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(End  of  clause) 

2S2.23&-7001     HistortcaNyMMHicoN«9»or 
university  and  minority  institution 
certification. 

As  prescribed  in  22&7Q08{b\,  use  the 
following  provision: 

HistoricaDy  Mack  CoHege  or  University  and 
Minority  Institution  Certification  (Dec.  1991) 

(a)  Definitions. 
Historically  black  colleges  and 

universities,  as  used  in  this  provision,  means 
institutions  determined  by  the  Secretary  of 
Education  to  meet  the  requirements  of  34  CFR 
608.2. 

Minority  institutions,  as  used  in  this 
provision,  means  institutions  meeting  the 
requirements  of  paragraphs  (3),  (4),  and  (5)  of 
section  312(b)  of  the  Higher  Education  Act  of 
1965  (20  U.S.C.  1058).  The  term  also  means 
any  nonprofit  research  institution  that  was  an 
integral  part  of  a  historically  black  college  or 
university  before  November  14, 1986. 

(b)  Certifrcotion.  The  offeror  certifies  that  it 


A  historically  black  college  or  university. 

A  minority  institution. 

(c)  Notification.  Notify  the  Contracting 
Officer  before  award  if  your  status  as  a 
historically  black  college  or  university  or 
minority  institution  changes. 
(End  of  provision) 

252.227-7000    Non-estoppet 

As  prescribed  at  227.7009-1,  insert  the 
following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

Non-Estoppel  (Oct.  1966) 

The  Government  reserves  the  right  at  any 
time  to  contest  the  enforceability,  validity, 
scope  of,  or  the  title  to  any  patent  or  patent 
application  herein  licensed  without  waiving 
or  forfeiting  any  right  under  this  contract. 
(End  of  clause) 

252.227-7001    Release  of  past 
infringement 

As  prescribed  at  227.7009-2(a),  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

Release  of  Past  iBbingement  (Aug.  1984) 

The  Contractor  hereby  releases  each  and 
every  claim  and  demand  which  he  now  has 
or  may  hereafter  have  against  the 
Government  for  the  manufacture  or  use  by  or 
for  the  Government  prior  to  the  effective  date 
of  this  contract,  of  any  inventions  covered  by 
(i)  any  of  the  patents  and  applications  for 
patent  identified  in  this  contract,  and  (ii)  any 
other  patent  or  application  for  patent  owned 
or  hereafter  acquired  by  him,  insofar  as  and 
only  to  the  extent  that  such  other  patent  or 
patent  application  covers  the  manufacture, 
use,  or  disposition  of  (description  of  subject 
matter).* 


'Bracketed  portions  of  the  clause  may  be  omitted 
when  not  appropriate  or  not  encompassed  by  the 
release  as  negotiated.         ' 


End  of  clause] 

252.227-7002    Readjustment  of  payments. 
As  prescribed  at  227.700^2(b),  insert 
the  foUov^ring  clause  in  patent  releases, 
license  agreements,  and  assignments: 

Readjustnent  of  Paymants  (Oct.  196^ 

(a)  if  any  license,  under  substantially  the 
same  patents  and  authorizing  substantially 
the  same  acts  which  are  authorized  under 
this  contract,  has  been  or  shall  hereafter  be 
granted  within  the  United  States,  on  royalty 
terms  which  are  more  favorable  to  the 
licensee  than  those  contained  herein,  the 
Government  shall  be  entitled  to  the  benefit  of 
such  more  favorable  terms  with  respect  to  all 
royalties  accruing  under  this  contract  after 
the  date  such  more  favorable  terms  become 
effective,  and  the  Contractor  shall  promptly 
notify  the  Secretary  in  writing  of  the  granting 
of  such  more  favorable  terms. 

(b)  In  the  event  any  claim  of  any  patent 
hereby  licensed  is  construed  or  held  invalid 
by  decision  of  a  court  of  competent 
jurisdiction,  the  requirement  to  pay  royalties 
under  this  contract  insofar  as  its  arises  solely 
by  reason  of  such  claim,  and  any  other  claim 
not  materially  different  therefrom,  shall  be 
interpreted  in  conformity  with  the  court's 
decision  as  to  the  scope  of  validity  of  such 
claims;  Provided  however,  that  in  the  event 
such  decision  is  modified  or  reversed  on 
appeal,  the  requirement  to  pay  royalties 
under  this  contract  shall  be  interpreted  in 
conformity  with  the  final  decision  rendered 
on  such  appeal. 

(End  of  clause) 

252.227-7003    Termination. 

As  prescribed  at  227.7009-2(c),  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 
Termination  (Aag.  1984) 

Notwithstanding  any  other  provision  of  this 
contract,  the  Government  shall  have  the  right 
to  terminate  the  within  license,  in  whole  or  in 
part,  by  giving  the  Contractor  not  less  than 
thirty  (30)  days  notice  in  writing  of  the  date 
such  termination  is  to  be  effective;  provided, 
however,  that  such  termination  shall  not 
affect  the  obhgation  of  the  Government  to 
pay  royalties  which  have  accrued  prior  to  the 
effective  date  of  such  termination. 
(End  of  clause) 

252.227-7004    Ucense  grartt 

As  prescribed  at  227.70G9-3{a),  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 
License  Grant  (Aug.  1984) 

(a)  The  Contractor  hereby  grants  to  the 
Government  an  irrevocable,  nonexclusive, 
nontransferable,  and  paid  up  Hcense  under 
the  following  patents,  applications  for  patent, 
and  any  patents  granted  on  such 
apphcations,  and  under  any  patents  which 
may  issue  as  the  result  of  any  reissue, 
division  or  continuation  thereof,  to  practice 
by  or  cause  to  be  practiced  for  the 
Government  throughout  the  world,  any  and 
all  of  the  inventions  thereunder,  in  the 
manufacture  and  use  of  any  article  or 


material,  in  the  use  of  any  method  or  process, 
and  in  the  disposition  of  any  article  or 
material  in  accordance  with  law: 

U.S.  Patent  No. 

Date 


Application  Serial  No. 
Filing  Date- 


together  with  corresponding  foreign  patents 
and  foreign  applications  for  patents,  insofar 
as  the  Contractor  has  the  right  to  grant 
licenses  thereunder  without  incurnng  an 
obligation  to  pay  royalties  or  other 
compensation  to  others  solely  on  account  of 
such  grant. 

(b)  No  rights  are  granted  or  implied  by  the 
agreement  under  any  other  pateilts  other  than 
as  provided  above  or  by  operation  of  law. 

(c)  Nothing  contained  herein  shall  limit  any 
rights  which  the  Government  may  have 
obtained  by  virtue  of  prior  contracts  or  by 
operation  of  law  or  otherwise. 

(End  of  clause) 

252.227-7005    License  term. 

As  prescribed  at  227.7009-3(b).  insert 
one  of  the  following  clauses  in  patent 
releases,  license  agreements,  and 
assignments: 

License  Term  (Aug.  1984) 

Alternate  I  (Aug.  1984) 

The  license  hereby  granted  shall  remain  in 
full  force  and  effect  for  the  full  term  of  each 
of  the  patents  referred  to  in  the  "License 
Grant "  clause  of  this  contract  and  any  and  all 
patents  hereafter  issued  on  applications  for 
patent  referred  to  in  such  "License  Grant" 
clause. 

Alternate  II  (Aug.  1984) 

The  license  hereby  granted  shall  terminate 

on  the day  of 19 ; 

Provided,  however,  that  said  termination 
shall  be  without  prejudice  to  the  completion 
of  any  contract  entered  into  by  the 
Government  prior  to  said  date  of  termination 
or  to  the  use  or  disposition  thereafter  of  any 
articles  or  materials  manufactured  by  or  for 
the  Government  under  this  license. 

252.227-7006    Ucense  grant— running 
royalty. 

As  prescribed  at  227.7009-4(a).  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

License  Grant — Running  Royalty  (Aug.  1984) 

(a)  The  Contractor  hereby  grants  to  the 
Government,  as  represented  by  the  Secretary 

of .  an  irrevocable,  nonexclusive. 

nontransferable  license  under  the  following 
patents,  applications  for  patent,  and  any 
patents  granted  on  such  applications,  and 
under  any  patents  which  may  issue  as  the 
result  of  any  reissue,  division,  or  continuation 
thereunder  to  practice  by  or  cause  to  be 

practiced  for  the  Department  of , 

throj»ghout  the  world,  any  and  all  of  the 
inventions  thereunder  in  the  manufacture  and 
use  of  any  article  or  material,  in  the  use  of 
any  method  or  process,  and  in  the  disposition 
of  any  article  or  material  in  accordance  with 
law; 

U.S.  Patent  No . 

Date 


Application  Serial  No.   

Filing  Date  ■ 

together  with  corresponding  fore 
and  foreign  applications  for  pate 
the  Contractor  has  the  right  to  gr 
thereunder  without  incurring  an 
pay  royahies  or  other  compensai 
solely  on  account  of  such  grant. 

(b)  No  rights  are  granted  or  im 
agreement  under  any  other  patei 
as  provided  above  or  by  operatic 

(c)  Nothing  contained  herein  si 
rights  which  the  Government  ma 
obtained  by  virtue  of  prior  contri 
operation  of  law  or  otherwise. 
(End  of  clause) 

252.227-7007  License  term— r 
royalty. 

As  prescribed  at  227.7009-" 
the  following  clause  in  patent 
license  agreements,  and  assi( 

Ucense  Term — Running  Royalty 

The  license  hereby  granted  sh< 
full  force  and  effect  for  the  full  te 
of  the  patents  referred  to  in  the  " 
Grant"  clause  of  this  contract  an 
patents  hereafter  issued  on  appli 
patent  referred  to  above  unless  s 
terminated  as  elsewhere  herein  p 
(End  of  clause] 

252.227-7008    Computation  of 

As  prescribed  at  227.7009-^ 
the  following  clause  in  pateni 
license  agreements,  and  assig 

Computation  of  Royalties  (Aug,  ] 

Subject  to  the  conditions  hereii 
royalties  shall  accrue  to  the  Cont 
this  agreement  on  all  articles  or  t 
embodying,  or  manufactured  by  t 
any  or  all  inventions  claimed  unc 
unexpired  United  States  patent  li 
herein,  upon  acceptance  thereof  I 

Department  of ,  at  tl 

percent  of  the  net  sellin 

such  articles  or  materials  (amoun 
of  item)  •  whether  manufactured 
Government  or  procured  under  a 
contract,  and  at  the  rate  of  (amoi 
(name  of  item]  acquired  or  manul 
Contractor  performing  under  a  cc 
reimbursement  contract.  With  rej 
articles  or  materials  made  by  the 

of .  "net  selling  prio 

in  this  paragraph,  means  the  actu 
direct  labor  end  materials  withou 
for  overhead  and  supervision. 
(End  of  clause] 

252.227-7009  Reporting  and  p; 
royalties. 

As  prescribed  at  227.7009-4 
the  following  clause  in  patent 
license  agreements,  and  assig 

Reporiiiig  and  Payment  ef  Royalt 
1964) 

(a)  The  (procuring  office]  shall, 
the  sixtieth  (60th)  day  n«xt  folloM 

*  Use  bracksted  matter  as  approprit 
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DMOU  (Oct.  196^ 
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ivorable  terms  become 
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f  claim  of  any  patent 
ostrued  or  held  invalid 
t  of  competent 
rement  to  pay  royalties 
sofar  as  its  arises  solely 
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ination. 

227.7009-2(c),  insert 
s  in  patent  releases, 
,  and  assignments: 

14) 

ly  other  provision  of  this 
lent  shall  have  the  right 
n  license,  in  whole  or  in 
[itractor  not  less  than 
in  writing  of  the  date 
be  effective;  provided, 
■mination  shall  not 
f  the  Government  to 
ave  accrued  prior  to  the 
termination. 


Be  grant 

227.7009-3{a).  insert 
f  in  patent  releases, 
and  assignments: 

184) 

lereby  grants  to  the 

cable,  nonexclusive, 

laid  up  Kcense  nnder 

applications  for  patent, 

3d  on  such 

ir  any  patents  which 

t  of  any  reissue, 

in  thereof,  to  practice 

ticed  for  the 

it  the  world,  any  and 

ereunder,  in  the 

if  any  article  or 


material,  in  the  use  of  any  method  or  process, 
and  in  the  disposition  of  any  article  or 
material  in  accordance  with  law: 

U.S.  Patent  No. 

Date    . 

AppBcation  Serial  No.    

Filing  Date- 


together  with  corresponding  foreign  patents 
and  foreign  applications  for  patents,  insofar 
as  the  Contractor  has  the  right  to  grant 
licenses  thereunder  without  incuntng  an 
obligation  to  pay  royalties  or  other 
compensation  to  others  solely  on  account  of 
such  grant. 

(b)  No  rights  are  granted  or  implied  by  the 
agreement  under  any  other  patertts  other  than 
as  provided  above  or  by  operation  of  law. 

(c)  Nothing  contained  herein  shall  limit  any 
rights  which  the  Government  may  have 
obtained  by  virtue  of  prior  contracts  or  by 
operation  of  law  or  otherwise. 

(End  of  clause) 

252.227-7005    Ucens»term. 

As  prescribed  at  227.7009-3(b).  insert 
one  of  the  following  clauses  in  patent 
releases,  license  agreements,  and 
assignments: 

License  Term  (Aug.  1984) 

Alternate  I  (Aug.  1984) 

The  license  hereby  granted  shall  remain  in 
full  force  and  effect  for  the  full  term  of  each 
of  the  patents  referred  to  in  the  "License 
Grant "  clause  of  this  contract  and  any  and  all 
patents  hereafter  issued  on  applications  for 
patent  referred  to  in  such  "License  Grant" 
clause. 

Alternate  11  (Aug.  1984) 

The  license  hereby  granted  shall  terminate 

on  the day  of 19 ; 

Provided  however,  that  said  termination 
shall  be  without  prejudice  to  the  completion 
of  any  contract  entered  into  by  the 
Government  prior  to  said  date  of  terminatiiMi 
or  to  the  use  or  disposition  thereafter  of  any 
articles  or  materials  manufactured  by  or  for 
the  Government  under  this  license. 

252.227-7006    Ucense  grant— ninntng 
royalty. 

As  prescribed  at  2277009-4(a).  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

License  Grant — Running  Royalty  (Aug.  1984) 

(a)  The  Contractor  hereby  grants  to  the 
Government,  as  represented  by  the  Secretary 

of ,  an  irrevocable,  nonexclusive, 

nontransferable  license  under  the  following 
patents,  application*  for  patent,  and  any 
patents  granted  on  such  applications,  and 
under  any  patents  which  may  issue  as  the 
result  of  any  reissue,  division,  or  continuation 
thereunder  to  practice  by  or  cause  to  be 

practiced  for  the  Department  of . 

throughout  the  world,  any  and  all  of  the 
inventions  thereunder  in  the  manufacture  and 
use  of  any  article  or  material,  in  the  use  of 
any  metliod  or  process,  and  in  the  disposition 
of  any  article  or  material  in  accordance  with 
law: 

U.S.  Patent  No.^ 

Date 


Application  Serial  No. 
Filing  Date- 


together  with  corresponding  foreign  patents 
and  foreign  applications  for  patent,  insofar  as 
the  Contractor  has  the  right  to  grant  licenses 
thereunder  without  incurring  an  obligation  to 
pay  royalties  or  other  compensation  to  others 
«oleIy  on  account  of  such  grant. 

(b)  No  rights  are  granted  or  implied  by  the 
agreement  under  any  other  patents  other  than 
as  provided  above  or  by  operation  of  law. 

(c)  Nothing  contained  herein  shall  limit  any 
rights  which  the  Government  may  have 
obtained  by  virtue  of  prior  contracts  or  by 
operation  of  law  or  otherwise. 

(End  of  clause] 

252.227-7007    Liccnsa  term— running 
royalty. 

As  prescribed  at  227.7009-4(b).  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

I  jcense  Term — Running  Royalty  (Aug.  1984) 

The  hcensa  hereby  granted  shall  remain  in 
full  force  and  effect  for  the  full  term  of  each 
of  the  patents  referred  to  in  the  "License 
Grant"  clause  of  this  contract  and  any  and  all 
patents  hereafter  issued  on  applications  for 
patent  referred  to  above  unless  sooner 
terminated  as  elsewhere  herein  provided. 
(End  of  clause] 

252.227-7008    Computation  of  royalties. 

As  prescribed  at  227.7009-4{c).  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

Computation  of  Royalties  (Aug.  1984) 

Subject  to  the  conditions  hereinafter  stated, 
royalties  shall  accrue  to  the  Contractor  under 
this  agreement  on  all  articles  or  materials 
embodying,  or  manufactured  by  the  use  of, 
any  or  all  inventions  claimed  under  any 
unexpired  United  States  patent  licensed 
herein,  upon  acceptance  thereof  by  the 
Department  of ,  at  the  rate  of 


.  percent  of  the  net  selling  price  of 


such  articles  or  materials  (amount]  per  (name 
of  item]  *  whether  manufactured  by  the 
Government  or  procured  under  a  fixed  price 
contract,  and  at  the  rate  of  (amount]  per 
(name  of  item]  acquired  or  manufactured  by  a 
Contractor  performing  under  a  cost- 
reimbursement  contract.  With  respect  to  such 
articles  or  materials  made  by  the  Department 

of ,  "net  selling  price,"  as  used 

in  this  paragraph,  means  the  actual  cost  of 
direct  labor  and  materials  without  allowance 
for  overhead  and  supervision. 
(End  of  clause] 

252.227-7009    Reporting  and  payment  of 
royalties. 

As  prescribed  at  227.7Q09-4[d],  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

Reportiug  and  Payment  of  Royalties  (Aug. 
1984) 

(a]  The  (procuring  office]  shall,  on  or  before 
the  sixtieth  (60th]  day  next  following  the  end 


of  each  yeariy*  period  ending 

during  which  royalties  have  accrued  under 
this  license.  deUver  to  the  Contractor,  subject 
to  military  security  regulations,  •  report  in 
writing  furnishing  necessary  information 
relative  to  royalties  which  have  accrued 
under  this  contract. 

(b)  Royalties  which  have  accrued  under 
this  contract  during  the  yearly*  period  ending 

shall  be  paid  to  the  Contractor 

(if  appropriations  therefor  are  available  or 
become  available]  within  sixty  (60]  days  next 
following  the  receipt  of  a  voucher  from  the 
Contractor  submitted  in  accordance  with  the 
report  referred  to  in  (a]  of  this  clause: 
Provided,  that  the  Government  shall  not  be 
obligated  to  pay,  in  respect  of  any  such 
yearly  period,  on  account  of  the  combined 
royalties  accruing  under  this  contract  directly 
and  under  any  separate  licenses  granted 
pursuant  to  the  "License  to  Other 
Government  Agencies"  clause  (if  any]  of  this 
contract,  an  amount  greater  than 

dollars  ($ ],  and  if 

such  combined  royalties  exceed  the  said 
maximum  yeariy  obligation,  each  department 
or  agency  shall  pay  a  pro  rata  share  of  the 
said  maximum  yearly  obligation  as 
determined  by  the  proportion  its  accrued 
royalties  bear  to  the  combined  total  of 
accrued  royalties. 
(End  of  clause] 

252.227-7010    License  to  ottier 
Government  agencies. 

As  prescribed  at  227.7009-4(e),  insert 
the  following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

License  to  Other  Government  Agencies  (Aug. 
1984) 

The  Contractor  hereby  agrees  to  grant  a 
separate  license  under  the  patents, 
applications  for  patents,  and  improvements 
referred  to  in  the  "License  Grant"  clause  of 
this  contract,  on  the  same  terms  and 
conditions  as  appear  in  this  license  contract, 
to  any  other  department  or  agency  of  the 
Government  at  any  time  on  receipt  of  a 
written  request  for  such  a  license  from  such 
department  or  agency;  Provided,  however, 
that  as  to  royalties  which  accrue  under  such 
separate  licenses,  reports  and  payments  shall 
be  made  directly  to  the  Contractor  by  each 
such  other  department  or  agency  pursuant  to 
the  terms  of  such  separate  licenses.  The 
Contractor  shall  notify  the  Licensee 
hereunder  promptly  upon  receipt  of  any 
request  for  license  hereunder. 
(End  of  clause] 

252.227-70 1 1    Assignments. 

As  prescribed  at  227.7010.  insert  the 
following  clause  in  assignments. 

Assignment  (Aug.  1984) 

The  Contractor  hereby  conveys  to  the 
Government  as  represented  by  the  Secretary 

of ,  the  entire  right,  title,  and 

interest  in  and  to  the  following  patents  (and 
applications  for  patent],  in  and  to  the 


inventions  thereof,  and  in  and  to  all  claims 
and  demands  whatsoever  for  infringement 
thereof  heretofore  accrued,  the  same  to  be 
held  and  enjoyed  by  the  Government  through 
its  duly  appointed  representatives  to  the  full 
end  of  the  term  of  said  patents  (and  to  the  full 
end  of  the  terms  of  all  patents  which  may  be 
granted  upon  said  applications  for  patent,  or 
upon  any  division,  continuation-in-part  or 
continuation  thereof): 

U.S.  Patent  No 

Date    — 

Name  of  Inventor 


U.S.  Application  Serial  Na 
Filing  Date- 


Name  of  Inventor    

together  with  corresponding  foreign  patents 
and  applications  for  patent  insofar  as  the 
Contractor  has  the  right  to  assign  the  same. 
(End  of  clause] 

252.227-7012    Patent  license  and  relssee 
contract. 

As  prescribed  at  227.7012,  insert  the 
following  clause  in  patent  releases, 
license  agreements,  and  assignments: 

(Contract  No.) 

Patent  License  and  Ralaase  Contract  (Aug. 
1984) 

THIS  CONTRACT  is  effective  as  of  the 
day  of . 


_  between  the  UNITED 


19 

STATES  OF  AMERICA  (hereinafter  called 

the  Government],  and 

(hereinafter  called  the  Contractor),  (a 
corporation  organized  and  existing  under  the 

laws  of  the  State  of ],  (a 

partnership  consisting  of ].  (an 


individual  trading  as . 
City  of. 


,  in  the  State  of 


.].  of  the 


Whereas.  Contractor  warrants  that  he  has 
the  right  to  grant  the  within  license  and 
release,  and  the  Government  desires  to 
procure  the  same,  and 

Whereas,  this  contract  is  authorized  by 
law,  including  10  U.S.C  2386. 

Now  Therefore. , in  consideration  of  the 
grant,  release  and  agreements  hereinafter 
recited,  the  parties  have  agreed  as  follows: 
Article  1.  License  Grant.* 

(Insert  the  clause  at  252.227-7004  for  a  paic 
up  license,  or  the  clause  at  252.227-7006  for  a 
license  on  a  running  royalty  basis.) 
Article  2.  License  Term.* 

(Insert  the  appropriate  alternative  clause  at 
252.227-7005  for  a  paid  up  license,  or  the 
clause  at  252.227-7007  for  a  license  on  a 
running  royalty  basis.) 

Article  3.  Release  of  Past  Infringement. 

(Insert  the  clause  at  252.227-7001.) 
Article  4.  Non-EstoppeL 

(Insert  the  clause  at  252.227-7000.) 
Article  5.  Payment. 

The  Contractor  shall  be  paid  the  sum  of 

Dollars  (S ]  in  full 

compensation  for  the  rights  herein  granted 
and  agreed  to  be  granted.  (For  a  license  on  a 
running  royalty  basis,  insert  the  clause  at 


*  Use  bracketed  matter  as  appropriate. 


*  The  frequency,  date,  and  length  of  reporting 
periods  should  l>e  lelected  as  appropriate  to  the 
particular  circumstancei  of  the  contract. 


•  If  only  a  reieese  is  procured,  delete  this  article; 
if  an  assignment  ii  procured,  use  the  clause  at 
252.227-7011. 
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252.227-7006  in  accordance  with  the 
instructions  therein,  and  also  the  clause  as 
specified  at  252.227-7002  and  252.227-7009 
and  252.227-7010.) 
Article  6.  Officials  Not  to  Benefit. 
(Insert  the  clause  at  FAR  52.203-1.) 

Article  7.  Covenant  Against  Contingent 
Fees. 

(Insert  the  clause  at  FAR  52.203-5.) 
Article  8.  Assignment  of  Claims. 

(Insert  the  clause  at  FAR  52.232-23.) 
Article  9.  Gratuities. 

(Insert  the  clause  at  FAR  52.203-3.) 
Article  10.  Disputes. 

(Insert  the  clause  at  FAR  52.233-1.) 
Article  11.  Successors  and  Assignees. 

This  Agreement  shall  be  binding  upon  the 
Contractor,  his  successors**  and  assignees, 
but  nothing  contained  in  this  Article  shall 
authorize  an  assignment  of  any  claim  against 
the  Government  otherwise  than  as  permitted 
by  law. 

In  Witness  Whereof,  the  parties  hereto 
have  executed  this  contract. 

THE  UNITED  STATES  OF  AMERICA 

By 

Date 

(Signature  and  Title  of  Contractor) 

Date 

(End  of  clause) 


252.227-70 13    RIghU  in  technical  data  and 
computer  software. 

As  prescribed  at  227.403-70(e)  and 
227.403-77(b)(2)(i),  insert  the  following 
clause: 

Rights  in  Technical  Data  and  Computer 
Softwara  (Oct.  1988) 

(a)  Definitions.  (1)  Commercial  computer 
software,  as  used  in  this  clause,  means 
computer  software  which  is  used  regularly 
for  other  than  Government  purposes  and  is 
sold,  hcensed,  or  leased  in  significant 
quantities  to  the  general  public  at  established 
market  or  catalog  prices. 

(2)  Computer,  as  used  in  this  clause,  means 
a  data  processing  device  capable  of  accepting 
data,  performing  prescribed  operations  on  the 
data,  and  supplying  the  results  of  these 
operations;  for  example,  a  device  that 
operates  on  discrete  data  by  performing 
arithmetic  and  logic  processes  on  the  data,  or 
a  device  that  operates  on  analog  data  by 
performing  physical  processes  on  the  data. 

(3)  Computer  data  base,  as  used  in  this 
clause,  means  a  collection  of  data  in  a  form 
capable  of  being  processed  and  operated  on 
by  a  computer. 

(4)  Computer  program,  as  used  in  this 
clause,  means  a  series  of  instructions  or 
statements  in  a  form  acceptable  to  a 
computer,  designed  to  cause  the  computer  to 
execute  an  operation  or  operations.  Computer 
programs  include  operating  systems, 
assemblers,  compilers,  interpreters,  data 
management  systems,  utility  programs,  sort- 
nerge  programs,  and  ADPE  maintenance/ 
diagnostic  programs,  as  well  as  applications 


*'  When  the  Contractor  is  an  individual,  change 
■  iuccessors"  to  "heirs";  if  a  partnership,  modify 
i  ppropriately. 


programs  such  as  payroll,  inventory  control, 
and  engineering  analysis  programs.  Computer 
programs  may  be  either  machine-dependent 
or  machine-independent,  and  may  be  general- 
purpose  in  nature  or  be  designed  to  satisfy 
the  requirements  of  a  particular  user. 

(5)  Computer  software,  as  used  in  this 
clause,  means  computer  programs  and 
computer  data  bases. 

(6)  Computer  software  documentation,  as 
used  in  this  clause,  means  technical  data, 
including  computer  listings  and  printouts,  in 
human-readable  form  which  (i)  documents 
the  design  or  details  of  computer  software, 
(ii)  explains  the  capabilities  of  the  software, 
or  (iii)  provides  operating  instructions  for 
using  the  software  to  obtain  desired  results 
from  a  computer. 

(7)  Data,  as  used  in  this  clause,  means 
recorded  information,  regardless  of  form  or 
method  of  the  recording. 

(8)  Detailed  design  data,  as  used  in  this 
clause,  means  technical  data  that  describes 
the  physical  configuration  and  performance 
characteristics  of  an  item  or  component  in 
sufficient  detail  to  ensure  that  an  item  or 
component  produced  in  accordance  with  the 
technical  data  will  be  essentially  identical  to 
the  original  item  or  component. 

(9)  Detailed  manufacturing  or  process  data, 
as  used  in  this  clause,  means  technical  data 
that  describes  the  steps,  sequences,  and 
conditions  of  manufacturing,  processing  or 
assembly  used  by  the  manufacturer  to 
produce  an  item  or  component  or  to  perform 

a  process. 

(10)  Developed,  as  used  in  this  clause, 
means  that  the  item,  component,  or  process 
exists  and  is  workable.  Thus,  the  item  or 
component  must  have  been  constructed  or 
the  process  practiced.  Workability  is 
generally  established  when  the  item, 
component  or  process  has  been  analyzed  or 
tested  sufficiently  to  demonstrate  to 
reasonable  people  skilled  in  the  applicable 
art  that  there  is  a  high  probability  that  it  will 
operate  as  intended.  Whether,  how  much, 
and  what  type  of  analysis  or  testing  is 
required  to  establish  workability  depends  on 
the  nature  of  the  item,  component,  or  process, 
and  the  state  of  the  art.  To  be  considered 
"developed",  the  item,  component,  or  process 
need  not  be  at  the  stage  where  it  could  be 
offered  for  sale  or  sold  on  the  commercial 
market,  nor  must  the  item,  component  or 
process  be  actually  reduced  to  practice 
within  the  meaning  of  title  35  of  the  United 
States  Code. 

(11)  Developed  Exclusively  with 
Government  Funds,  as  used  in  this  clause, 
means,  in  connection  with  an  item, 
component,  or  process,  that  the  cost  of 
development  was  paid  for  in  whole  by  the 
Government  or  that  the  development  was 
required  for  the  performance  of  a 
Government  contract  or  subcontract. 

(12)  Developed  Exclusively  at  Private 
Expense,  as  used  in  this  clause,  means,  in 
connection  with  an  item,  component,  or 
process,  that  no  part  of  the  cost  of 
development  was  paid  for  by  the  Government 
and  that  the  development  was  not  required 
for  the  performance  of  a  Government 
contract  or  subcontract.  Independent 
research  and  development  and  bid  and 
proposal  costs,  as  defined  in  F.^R  31.205-18 


(whether  or  not  included  in  a  formal 
independent  research  and  development 
program),  are  considered  to  be  at  private 
expense.  All  other  indirect  costs  of 
development  are  considered  Government 
funded  when  development  was  required  for 
the  performance  of  a  Government  contract  or 
subcontract.  They  are  considered  funded  at 
private  expense  when  development  was  not 
required  for  the  performance  of  a 
Government  contract  or  subcontract. 

(13)  Form,  fit,  and  function  data,  as  used  in 
this  clause,  means  technical  data  that 
describes  the  required  overall  physical, 
functional,  and  performance  characteristics, 
(along  with  the  qualification  requirements,  if 
applicable)  of  an  item,  component,  or  process 
to  the  extent  necessary  to  permit 
identification  of  physically  and  functionally 
interchangeable  items. 

(14)  Government  purpose  license  rights 
(GPLR),  as  used  in  this  clause,  means  rights 
to  use.  duplicate,  or  disclose  data  (and  in  the 
SBIR  Program,  computer  software),  in  whole 
or  in  part  and  in  any  manner,  for  Government 
purposes  only,  and  to  have  or  permit  others 
to  di)  so  for  Government  purposes  only. 
Government  purposes  include  competitive 
procurement,  but  do  not  include  the  right  to 
have  or  permit  others  to  use  technical  data 
(and  in  the  SBIR  Program,  computer  software) 
for  commercial  purposes. 

(15)  Limited  rights,  as  used  in  this  clause, 
means  rights  to  use.  duplicate,  or  disclose 
technical  data,  in  whole  or  in  part  by  or  for 
the  Government,  with  the  express  limitation 
that  such  technical  data  shall  not.  without  the 
written  permission  of  the  party  asserting 
limited  rights,  be:  released  or  disclosed 
outside  the  Government;  used  by  the 
Government  for  manufacture,  or  in  the  case 
of  computer  software  documentation,  for 
preparing  the  same  or  similar  computer 
software;  or  used  by  a  party  other  than  the 
Government,  except  that  the  Government 
may  release  or  disclose  technical  data  to 
persons  outside  the  Government,  or  permit 
the  use  of  technical  data  by  such  persons,  if^ 

(i)  Such  release,  disclosure,  or  use — 

(A)  Is  necessary  for  emergency  repair  and 
overhaul;  or 

(B)  Is  a  release  or  disclosure  of  technical 
data  (other  than  detailed  manufacturing  or 
process  data)  to,  or  use  of  such  data  by,  a 
foreign  government  that  is  in  the  interest  of 
the  Government  and  is  required  for 
evaluational  or  informational  purposes; 

(ii)  Such  release,  disclosure,  or  use  is  made 
subject  to  a  prohibition  that  the  person  to 
whom  the  data  is  released  or  disclosed  may 
not  further  release,  disclose,  or  use  such  data; 
and 

(iii)  The  contractor  or  subcontractor 
asserting  the  restriction  is  notified  of  such 
release,  disclosure,  or  use. 

(16)  Required  for  the  Performance  of  a 
Government  Contract  or  Subcontract,  as  used 
in  this  clause,  means,  in  connection  with  the 
development  of  an  item,  component,  or 
process,  that  the  development  was  specified 
in  a  Government  contract  or  subcontract  or 
that  the  development  was  accomplished 
during  and  was  necessary  for  performance  if 
a  Government  contract  or  subcontract. 


Federal  Regis 


(17)  Restricted  rights,  as  used 
clause,  means  rights  that  apply 
computer  software,  and  include 
minimum,  the  right  to^ 

(i)  Use  computer  software  wi 
computer  for  which  or  with  whi 
acquired,  including  use  at  any  ( 
installation  to  which  the  compu 
transferred  by  the  Government; 

(ii)  Use  computer  software  w 
computer  if  the  computer  for  wl 
which  it  was  acquired  is  inoper 

(iii)  Copy  computer  programs 
safekeeping  (archives)  or  backi 
and 

(iv)  Modify  computer  softwai 
it  with  other  software,  subject  t 
provision  that  those  portions  of 
software  incorporating  restricte 
software  are  subject  to  the  sam 
rights. 

In  addition,  restricted  rights  i 
other  specific  rights  not  inconsi 
minimum  rights  in  (a)(17)(i)-(iv 
are  listed  or  described  in  the  cc 
described  in  a  license  agreemei 
of  the  contract. 

(18)  Technical  data,  as  used  i 
means  recorded  information,  re 
the  form  or  method  of  the  recor 
scientific  or  technical  nature  (ii 
computer  software  documentat 
does  not  include  computer  soft' 
incidental  to  contract  administi 
financial  and/or  management  i 

(19)  Unlimited  rights,  as  usee 
means  rights  to  use,  duplicate, : 
disclose,  technical  data  or  com 
in  whole  or  in  part,  in  any  man 
any  purpose  whatsoever,  and  t 
permit  others  to  do  so. 

(20)  Unpublished,  as  used  in 
means  that  technical  data  or  cc 
software  has  not  been  released 
or  furnished  to  others  without  i 
further  use  or  disclosure.  Deliv 
than  unlimited  rights  technical 
computer  software  to  or  for  the 
under  the  contract  does  not,  in 
constitute  release  to  the  public 

(b)  Rights  in  Technical  Data 
Unlimited  Rights.  Unless  other 
writing,  the  Government  is  enti 
will  receive  unlimited  rights  in; 

(i)  Technical  data  pertaining 
component,  or  process  which  h 
be  developed  exclusively  with 
funds; 

(ii)  Technical  data  resulting  ( 
performance  of  experimental,  < 
or  research  work  which  was  sf 
element  of  performance  under 
other  Government  contract  or  i 

(iii)  Form,  fit,  and  function  di 
to  items,  components,  or  proce 
or  required  to  be  delivered  unc 
other  Government  contract  or  i 

(iv)  Manuals  or  instructional 
(other  than  detailed  manufacti; 
data  and  commercial  computci 
documentation)  prepared  or  re 
delivered  under  this  or  any  otb 
any  subcontract  hereunder  nee 
installation,  operation,  maintei 
training  purposes; 

(v)  Technical  data  prepared 
be  deUvered  under  this  or  any 
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(whether  or  not  included  in  a  formal 
independent  research  and  development 
program),  are  considered  to  be  at  private 
expense.  All  other  indirect  costs  of 
development  are  considered  Government 
funded  when  development  was  required  for 
the  performance  of  a  Government  contract  or 
subcontract.  They  are  considered  funded  at 
private  expense  when  development  was  not 
required  for  the  performance  of  a 
Government  contract  or  subcontract. 

(13)  Form,  fit,  and  function  data,  as  used  in 
this  clause,  means  technical  data  that 
describes  the  required  overall  physical, 
functional,  and  performance  characteristics, 
(along  with  the  qualification  requirements,  if 
applicable]  of  an  item,  component,  or  process 
to  the  extent  necessary  to  permit 
identification  of  physically  and  functionally 
interchangeable  items. 

(14)  Government  purpose  license  r'shts 
(GPLR).  as  used  in  this  clause,  means  rights 
to  use,  duplicate,  or  disclose  data  (and  in  the 
SBIR  Program,  computer  software),  in  whole 
or  in  part  and  in  any  manner,  for  Government 
purposes  only,  and  to  have  or  permit  others 
to  di)  so  for  Government  purposes  only. 
Government  purposes  include  competitive 
procurement,  but  do  not  include  the  right  to 
have  or  permit  others  to  use  technical  data 
(and  in  the  SBIR  Program,  computer  software) 
for  commercial  purposes. 

(15)  Limited  rights,  as  used  in  this  clause, 
means  rights  to  use,  duplicate,  or  disclose 
technical  data,  in  whole  or  in  part  by  or  for 
the  Government,  with  the  express  limitation 
that  such  technical  data  shall  not.  without  the 
written  permission  of  the  party  asserting 
limited  rights,  be:  released  or  disclosed 
outside  the  Government;  used  by  the 
Government  for  manufacture,  or  in  the  case 
of  computer  software  documentation,  for 
preparing  the  same  or  similar  computer 
software:  or  used  by  a  party  other  than  the 
Government,  except  that  the  Government 
may  release  or  disclose  technical  data  to 
persons  outside  the  Government,  or  permit 
the  use  of  technical  data  by  such  persons,  if^ 

(i)  Such  release,  disclosure,  or  use — 

(A)  Is  necessary  for  emergency  repair  and 
overhaul:  or 

(B)  Is  a  release  or  disclosure  of  technical 
data  (other  than  detailed  manufacturing  or 
process  data)  to,  or  use  of  such  data  by,  a 
foreign  government  that  is  in  the  interest  of 
the  Government  and  is  required  for 
evaluational  or  informational  purposes; 

(ii)  Such  release,  disclosure,  or  use  is  made 
subject  to  a  prohibition  that  the  person  to 
whom  the  data  is  released  or  disclosed  may 
not  further  release,  disclose,  or  use  such  data; 
and 

(iii)  the  contractor  or  subcontractor 
asserting  the  restriction  is  notified  of  such 
release,  disclosure,  or  use. 

(16)  Required  for  the  Performance  of  a 
Government  Contract  or  Subcontract,  as  used 
in  this  clause,  means,  in  connection  with  the 
development  of  an  item,  component,  or 
process,  that  the  development  was  specified 
in  a  Government  contract  or  subcontract  or 
that  the  development  was  accomplished 
during  and  was  necessary  for  performance  if 
a  Government  contract  or  subcontract. 


(17)  Restricted  rights,  as  used  in  this 
clause,  means  rights  that  apply  only  to 
computer  software,  and  include,  as  a 
minimum,  the  right  to^ 

(i)  Use  computer  software  with  the 
computer  for  which  or  with  which  it  was 
acquired,  including  use  at  any  Government 
installation  to  which  the  computer  may  be 
transferred  by  the  Government: 

(ii)  Use  computer  software  with  a  backup 
computer  if  the  computer  for  which  or  with 
which  it  was  acquired  is  inoperative: 

(iii)  Copy  computer  programs  for 
safekeeping  (archives)  or  backup  purposes: 
and 

(iv)  Modify  computer  software,  or  combine 
it  with  other  software,  subject  to  the 
provision  that  those  portions  of  the  derivative 
software  incorporating  restricted  rights 
software  are  subject  to  the  same  restricted 
ri^ts. 

In  addition,  restricted  rights  include  any 
other  specific  rights  not  inconsistent  with  the 
minimum  rights  in  (a)(17)(i)-{iv)  above  that 
are  listed  or  described  in  the  contract  or 
described  in  a  license  agreement  made  a  part 
of  the  contract. 

(18)  Technical  data,  as  used  in  this  clause, 
means  recorded  information,  regardless  of 
the  form  or  method  of  the  recording  of  a 
scientific  or  technical  nature  (including 
computer  software  documentation).  The  term 
does  not  include  computer  software  or  data 
incidental  to  contract  administration,  such  as 
financial  and/or  management  information. 

(19)  Unlimited  rights,  as  used  in  this  clause, 
means  rights  to  use,  duplicate,  release,  or 
disclose,  technical  data  or  computer  software 
in  whole  or  in  part,  in  any  manner  and  for 
any  purpose  whatsoever,  and  to  have  or 
permit  others  to  do  so. 

(20)  Unpublished,  as  used  in  this  clause, 
means  that  technical  data  or  computer 
software  has  not  been  released  to  the  public 
or  furnished  to  others  without  restriction  on 
further  use  or  disclosure.  Delivery  of  other 
than  unlimited  rights  technical  data  or 
computer  software  to  or  for  the  Government 
under  the  contract  does  not,  in  itself, 
constitute  release  to  the  public. 

(b)  Rights  in  Technical  Data— {\) 
Unlimited  Rights.  Unless  otherwise  agreed  in 
writing,  the  Government  is  entitled  to  and 
will  receive  unlimited  rights  in; 

(i)  Technical  data  pertaining  to  an  item, 
component,  or  process  which  has  been  or  will 
be  developed  exclusively  with  Government 
funds; 

(ii)  Technical  data  resulting  directly  from 
performance  of  experimental,  developmental, 
or  research  work  which  was  specified  as  an 
element  of  performance  under  this  or  any 
other  Govenunent  contract  or  subcontract; 

(iii)  Form,  fit,  and  function  data  pertaining 
to  items,  components,  or  processes  prep€u*d 
or  required  to  be  delivered  under  this  or  any 
other  Government  contract  or  subcontract; 

(iv)  Manuals  or  instructional  materials 
(other  than  detailed  manufacturing  or  process 
data  and  commercial  computer  software 
documentation)  prepared  or  required  to  be 
delivered  under  this  or  any  other  contract  or 
any  subcontract  hereunder  necessary  for 
installation,  operation,  maintenance,  or 
training  purposes; 

(v)  Technical  data  prepared  or  required  to 
be  delivered  under  this  or  any  other 
I 


Government  contract  or  subcontract  and 
constituting  corrections  or  changes  to 
Government-furnished  data  or  computer 
software; 

(vi)  Technical  data  which  is  otherwise 
publicly  available,  or  has  been  released  or 
disclosed  by  the  Contractor  or  subcontractor, 
without  restriction  on  further  release  or 
disclosure; 

(vii)  Technical  data  in  which  the 
Government  has  obtained  unlimited  rights  as 
a  result  of  negotiations;  and 

(viii)  Technical  data  previously  delivered 
subject  to  either  GPLR  or  limited  rights  and 
the  restrictive  condition  has  expired. 

(2)  Government  Purpose  License  Rights. 
The  Government  shall  have  Government 
purpose  license  rights  (GPLR)  in  technical 
data  which  the  parties  have  agreed  will  be 
furnished  with  GPLR.  The  Government  may 
disclose  or  provide  GPLR  data  to  a  person  or 
corporation  that  has  executed  the  Standard 
Non-Disclosure  Agreement.  This  agreement 
establishes  the  third  party  beneficiary  status 
of  the  Contractor  identified  in  the  GPLR 
legend.  If  the  recipient  of  GPLR  data  has 
executed  the  Standard  Non-Disclosure 
Agreement  the  Contractor  shall  have  no 
claim  or  right  of  action  against  the 
Government  for  damages  related  to  misuse  or 
unauthorized  disclosure  of  the  data.  GPLR 
shall  be  effective,  during  the  time  period 
specified  in  the  contract,  only  when  the 
portion  or  portions  of  each  piece  of  data 
subject  to  such  rights  are  identified  (for 
example,  by  circling,  underscoring,  or  a  note), 
and  an  atarked  with  the  legend  below 
containing; 

(i)  The  number  of  the  prime  contract  under 
which  the  technical  data  is  to  be  delivered; 

(ii)  The  name  of  the  Contractor  and/or  any 
subcontractor  asserting  Government  purpose 
license  rights:  and 

(iii)  The  date  when  the  data  will  be  subject 
to  unlimited  rights. 

Government  Purpose  License  Rights  Legend 

Contract  No. 

Contractor:    


Government  purpose  license  rights  shall  be 

effective  until (insert  date  certain): 

thereafter,  the  Government  purpose  license 
rights  will  expire  and  the  Government  shall 
have  unlimited  rights  in  the  technical  data. 
The  restrictions  governing  use  of  technical 
data  marked  with  this  legend  are  set  forth  in 
the  definition  of  "Government  Purpose 
License  Rights"  in  paragraph  (a)(14)  of  the 
clause  at  252.227-7013  of  the  contract  listed 
above.  This  legend,  together  with  the 
indications  of  the  portions  of  this  data  which 
are  subject  to  Government  purpose  license 
rights,  shall  be  included  on  any  reproduction 
hereof  which  includes  any  part  of  the 
portions  subject  to  such  limitations. 

(3)  Limited  Rights.  Unless  otherwise 
agreed,  the  Government  shall  have  limited 
rights  in: 

(i)  Technical  data  pertaining  to  items, 
components,  processes  or  computer  software 
developed  exclusively  at  private  expense, 
except  for  data  in  the  categories  in  (b)(1) 
above: 


(ii)  Technical  data  that  the  parties  have 
agreed  will  be  subject  to  limited  rights  for  a 
specified  period  of  time;  and 

(iii)  Technical  data  listed  or  described  in  a 
license  agreement  made  a  part  of  the  contract 
and  subject  to  conditions  other  than  those 
described  in  the  definitions  of  limited  rights. 
Notwithstanding  any  contrary  provision  in 
the  license  agreement,  the  Government  shall 
have  the  rights  included  in  the  definition  of 
"limited  rights"  in  paragraph  (a)(15)  above. 

Limited  rights  will  remain  in  effect  so  long 
as  the  technical  data  remains  unpublished 
and  provided  that  only  the  portions  of  each 
piece  of  data  subject  to  limited  rights  are 
identified  (for  example,  by  circling, 
underscoring,  or  a  note),  and  the  piece  of 
data  is  marked  with  the  legend  below 
containing: 

(A)  The  number  of  the  prime  contract  under 
which  the  technical  data  is  to  be  delivered; 
and 

(B)  The  name  of  the  Contractor  and/or  any 
subcontractor  asserting  limited  rights. 

(C)  The  date  the  data  will  be  subject  to   , 
unlimited  rights  (if  applicable). 

Limited  Rights  Legend 


Contract  No.- 
Contractor:    - 


Limited  rights  shall  be  effective  until 

-(insert  date  certain),  thereafter  the 


limited  rights  will  expire  and  the  Government 
shall  have  unlimited  rights  in  the  technical 
data. 

The  restrictions  governing  the  use  and 
disclosure  of  technical  data  marked  with  this 
legend  are  set  forth  in  the  definition  of 
"limited  rights"  in  paragraph  (ajflS)  of  the 
clause  at  252.227-7013  of  the  contract  listed 
above. 

For  technical  data  which  the  parties  have 
agreed  will  be  subject  to  limited  rights  for  a 
specified  time  period,  insert  the  agreed  upon 
date.  If  the  limited  rights  are  not  subject  to  an 
expiration  date,  so  indicate.  For  technical 
data  which  the  parties  have  agreed  will  be 
subject  to  rights  other  than  those  described  in 
the  definitions  of  limited  rights  or  GPLR  in 
paragraph  (a)(15)  and  (a)(14)  above,  insert  the 
following  statement: 

"In  addition  to  the  minimum  rights 
described  in  the  definition  of  limited  rights  in 
DFARS  clause  at  252.227-7013.  the 
Government  shall  have  the  rights  described 
in  the  license  or  agreement  made  a  part  of 
Contract  No " 

This  legend,  together  with  the  indications 
of  the  portions  of  this  data  which  are  subject 
to  limited  rights,  shall  be  included  on  any 
reproduction  hereof  which  includes  any  part 
of  the  portions  subject  to  such  limitations. 
This  technical  data  will  remain  subject  to 
limited  rights  only  so  long  as  it  remains 
"unpublished"  as  defined  in  paragraph  (a) 
above. 

(c)  Rights  in  Computer  Software — (1) 
Restricted  Rights,  (i)  The  Government  shall 
have  restricted  rights  in  computer  software, 
listed  or  described  in  a  license  agreement 
made  a  part  of  this  contract,  which  the 
parties  have  agreed  will  be  furnished  with 
restricted  rights.  Notwithstanding  any 
contrary  provision  in  any  such  license 
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agreement,  the  Government  shall  have  the 
rights  included  in  the  definition  of  "restricted 
rights"  in  paragraph  (a)(17)  above.  Unless  the 
computer  software  is  marked  by  the 
Contractor  with  the  following  legend: 

Restricted  Rights  Legend 

Use,  duplication  or  disclosure  is  subject  to 

restrictions  stated  in  Contract  No 

with (Name  of  Contractor)  and  the 

related  computer  software  documentation 
includes  a  prominent  statement  of  the 
restrictions  applicable  to  the  computer 
software,  the  Government  shall  have 
unlimited  rights  in  the  software.  The 
Contractor  may  not  place  any  legend  on 
computer  software  restricting  the 
Government's  rights  in  such  software  unless 
the  restrictions  are  set  forth  in  a  license 
agreement  made  a  part  of  this  contract  prior 
to  the  delivery  date  of  the  software.  Failure  of 
the  Contractor  to  apply  a  restricted  rights 
legend  to  the  computer  software  shall  relieve 
the  Government  of  liability  with  respect  to 
the  unmarked  software. 

(ii)  Notwithstanding  subparagraph  (c)(l)(i) 
above,  commercial  computer  software  and 
related  documentation  developed  at  private 
expense  and  not  in  the  public  domain  may  be 
marked  with  the  following  Legend: 

Restricted  Rights  Legend 

Use,  duplication,  or  disclosure  by  the 
Government  is  subject  to  restrictions  as  set 
forth  in  subparagraph  (c)(l)(ii)  of  the  Rights 
in  Technical  Data  and  Computer  Software 
clause  at  DFARS  252.227-7013. 

(.Name  of  Contractor  and  Address) 

When  acquired  by  the  Government, 
commercial  computer  software  and  related 
documentation  so  legended  shall  be  subject 
to  the  following: 

(A)  Title  to  and  ownership  of  the  software 
and  documentation  shall  remain  with  the 
Contractor. 

(B)  User  of  the  software  and 
documentation  shall  be  limited  to  the  facility 
for  which  it  is  acquired. 

(C)  The  Government  shall  not  provide  or 
otherwise  make  available  the  software  or 
documentation,  or  any  portion  thereof,  in  any 
form,  to  any  third  party  without  the  prior 
written  approval  of  the  Contractor.  Third 
parties  do  not  include  prime  contractors, 
subcontractors  and  agents  of  the  Government 
who  have  the  Government's  permission  to 
use  the  licensed  software  and  documentation 
at  the  facility,  and  who  have  agreed  to  use 
the  licensed  software  and  documentation 
only  in  accordance  with  these  restrictions. 
This  provision  does  not  limit  the  right  of  the 
Government  to  use  software,  documentation, 
or  information  therein,  which  the 
Government  has  or  may  obtain  without 
restrictions. 

(D)  The  Government  shall  have  the  right  to 
use  the  computer  software  and 
documentation  with  the  computer  for  which  it 
is  acquired  at  any  other  facility  to  which  that 
computer  may  be  transferred;  to  use  the 
computer  software  and  documentation  with  a 
backup  computer  when  the  primary  computer 
is  inoperative:  to  copy  computer  programs  for 
safekeeping  (archives)  or  backup  purposes: 
and  to  modify  the  software  and 
documentation  or  combine  it  with  other 


software.  Provided,  that  the  unmodified 
portions  shall  remain  subject  to  these 
restrictions. 

(2)  Unlimited  Rights.  The  Government  shall 
have  unlimited  rights  in: 

(i)  Computer  software  resulting  directly 
from  performance  of  experimental, 
developmental  or  research  work  which  was 
specified  as  an  element  of  performance  in 
this  or  any  other  Government  contract  or 
subcontract; 

(ii)  Computer  software  required  to  be 
originated  or  developed  under  a  Government 
contract,  or  generated  as  a  necessary  part  of 
performing  a  contract: 

(iii)  Computer  data  bases,  prepared  under  a 
Government  contract,  consisting  of 
information  supplied  by  the  Government, 
information  in  which  the  Government  has 
unlimited  rights,  or  information  which  is  in 
the  public  domain; 

(iv)  Computer  software  prepared  or 
required  to  be  delivered  under  this  or  any 
other  Government  contract  or  subcontract 
and  constituting  corrections  or  changes  to 
Government-furnished  computer  software: 
and 

(v)  Computer  software  which  is  otherwise 
publicly  available,  or  has  been,  or  is  normally 
released,  or  disclosed  by  the  Contractor  or 
subcontractor  without  restriction  on  further 
release  or  disclosure. 

(d)  Technical  Data  and  Computer  Software 
Previously  Provided  Without  Restriction. 
Contractor  shall  assert  no  restrictions  on  the 
Government's  rights  to  use  or  disclose  any 
data  or  computer  software  which  the 
Contractor  has  previously  delivered  to  the 
Government  without  restriction.  The  limited 
or  restricted  rights  provided  for  by  this  clause 
shall  not  impair  the  right  of  the  Government 
to  use  similar  or  identical  data  or  computer 
software  acquired  from  other  sources. 

(e)  Copyrights.  (1)  In  addition  to  the  rights 
granted  under  the  provisions  of  paragraphs 
(b)  and  (c)  above,  the  Contractor  hereby 
grants  to  the  Government  a  nonexclusive, 
paid-up  license  throughout  the  worid,  of  the 
scope  set  forth  below,  under  any  copyright 
owned  by  the  Contractor,  in  any  work  of 
authorship  prepared  for  or  acquired  by  the 
Government  under  this  contract,  to  reproduce 
the  work  in  copies  or  phonorecords,  to 
distribute  copies  or  phonorecords  to  the 
public,  to  perform  or  display  the  work 
publicly,  and  to  prepare  derivative  works 
thereof,  and  to  have  others  do  so  for 
Government  purposes.  With  respect  to 
technical  data  and  computer  software  in 
which  the  Government  has  unlimited  rights, 
the  license  shall  be  of  the  same  scope  as  the 
rights  set  forth  in  the  definition  of  unlimited 
rights  in  (a)(19)  above.  With  respect  to 
technical  data  in  which  the  Government  has 
limited  rights,  the  scope  of  the  license  is 
limited  to  the  rights  set  forth  in  the  definition 
of  limited  rights.  With  respect  to  computer 
software  which  the  parties  have  agreed  will 
be  furnished  with  restricted  rights,  the  scope 
of  the  license  is  limited  to  such  rights. 

(2)  Unless  written  approval  of  the 
Contracting  Officer  is  obtained,  the 
Contractor  shall  not  include  (in  technical 
data  or  computer  software  prepared  for  or 
acquired  by  the  Government  under  this 
contract)  any  works  of  authorship  in  which 


copyright  is  not  owned  by  the  Contractor 
without  acquiring  for  the  Government  any 
rights  necessary  to  perfect  a  copyright  license 
of  the  scope  specified  herein. 

(3)  The  Contractor  shall  be  considered  the 
person  for  whom  the  work  was  prepared  for 
the  purpose  of  determining  authorship  under 
17  U.S.C.  201(b). 

(4)  Technical  data  delivered  under  this 
contract  bearing  a  copyright  notice  shall  also 
include  the  following  statement:  This 
material  may  be  reproduced  by  or  for  the  U.S. 
Government  pursuant  to  the  copyright  license 
under  the  clause  at  DFARS  252.227-7013 
(date). 

(f)  Removal  of  Unjustified  and 
Nonconforming  Markings.— {\)  Unjustified 
Technical  Data  Markings.  Notwithstanding 
any  provision  of  this  contract  concerning 
inspection  and  acceptance,  the  Government 
may,  at  the  Contractor's  expense,  correct, 
cancel,  or  ignore  any  marking  not  justified  by 
the  terms  of  this  contract  on  any  technical 
data  furnished  hereunder  in  accordance  with 
the  clause  of  this  contract  entitled 
"Validation  of  Restrictive  Markings  on 
Technical  Data".  DFARS  252.227-7037. 

(2)  Nonconforming  Technical  Data 
Markings.  Correction  of  nonconforming 
markings  is  not  subject  to  DFARS  252.227- 
7037.  The  Government  may.  at  the 
Contractor's  expense,  correct  any 
nonconforming  markings  if  the  Contracting 
Officer  notifies  the  Contractor  and  the 
Contractor  fails  to  correct  the  nonconforming 
markings  within  sixty  (60)  days. 

(3)  Unjustified  and  Nonconforming 
Computer  Software  Markings. 
Notwithstanding  any  provision  of  this 
contract  concerning  inspection  and 
acceptance,  the  Government  may  correct, 
cancel,  or  ignore  any  marking  not  authorized 
by  the  terms  of  this  contract  on  any  computer 
software  furnished  hereunder,  if: 

(i)  The  Contractor  fails  to  respond  within 
sixty  (60)  days  to  a  written  inquiry  by  the 
Government  concerning  the  propriety  of  the 
markings:  or 

(ii)  The  Contractor's  response  fails  to 
substantiate,  within  sixty  (60)  days  after 
written  notice,  the  propriety  of  restricted 
rights  markings. 

In  either  case,  the  Government  shall  give 
written  notice  to  the  Contractor  of  the  action 
taken. 

(g)  Relation  to  Patents.  Nothing  contained 
in  this  clause  shall  imply  a  license  to  the 
Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Government  under  any  patent. 

(h)  Limitation  on  Charges  for  Data  and 
Computer  Software.  The  Contractor 
recognizes  that  the  Government  is  not 
obligated  to  pay.  or  to  allow  to  be  paid,  any 
charges  for  data  or  computer  software  which 
the  Government  has  a  right  to  use  and 
disclose  to  others  without  restriction  and 
Contractor  agrees  to  refund  any  such 
payments.  This  provision  applies  to  contracts 
that  involve  payments  by  subcontractors  and 
those  entered  into  through  the  Military 
Assistance  Program,  in  addition  to  U.S. 
Government  prime  contracts.  It  does  not 
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apply  to  reasonable  reproduction, 
mailing,  and  (imilar  administrativ 
(i)  Acquisition  of  Technical  Dat 
Computer  Software  from  Subconti 
The  Contractor  must  satisfy  its  co 
obligation  to  the  Government  whi! 
that  the  rights  afforded  its  subcon 
under  10  U.S.C.  2320  and  2321  are 
and  protected.  In  satisfying  its  obi 
Contractor  must  accomplish  the  b 
interests  described  at  DFARS  227. 
dealing  with  its  subcontractors. 

(2)  Whenever  any  technical  dati 
computer  software  is  to  be  obtahK 
subcontractor  under  this  contract. 
Contractor  shall  use  this  same  cla 
subcontract,  without  alteration,  er 
clause  shall  be  used  to  enlarge  or 
the  Government's  or  the  Contractc 
the  subcontractor  data  or  compute 

(3)  Technical  data  required  to  b( 
by  a  subcontractor  shall  normally 
delivered  to  the  next  higher-tier  cc 
However,  when  there  is  a  requirer 
prime  contract  for  data  which  maj 
submitted  with  other  than  unlimiti 
a  subcontractor,  then  said  subconi 
fulfill  its  requirement  by  submittin 
directly  to  the  Government,  rather 
through  the  prime  Contractor. 

(4)  The  Contractor  and  higher-tii 
subcontractors  will  not  use  their  p 
award  subcontracts  as  economic  I 
obtain  rights  in  technical  data  or  c 
software  from  their  subcontracton 

(5)  The  Contractor  shall  ensure  i 
subcontractor  rights  are  recognize 
protected  in  the  notification  and  Ii 
process  at  paragraphs  (j)  and  (k)  b 

(6)  In  no  event  shall  the  Contrac 
obligation  to  recognize  and  protec 
subcontractor  rights  in  technical  d 
excuse  for  failing  to  satisfy  its  con 
obligation  to  the  Government. 

(j)  Notice  of  Limitations  on  Govi 
Rights.  (1)  The  Offeror/Contractor 
notify  the  Contracting  Officer  of  it 
potential  subcontractor's  use  in  th 
performance  of  the  contract  or  sub 
items,  components,  processes  and 
software  that — 

(i)  Have  been  developed  exclusi 
private  expense: 

(ii)  Have  been  developed  in  pari 
expense:  or 

(iii)  Embody  technology  that  hat 
developed  exclusively  with  Gover 
funds  which  the  Offeror  or  Contrai 
subcontractor  desires  exclusive  ri{ 
commercialize,  with  Government  i 

(2)  Such  notification  is  not  requi 
respect  to  items,  components,  proc 
computer  software  if  no  technical 
required  to  be  delivered  or  if  the  n 
technical  data  is  delivered  with  un 
rights. 

(3)  Such  notification  shall  be  ace 
by  the  following  representation: 

Representation  of  Private  Develop 

The  Offeror/Contractor/Subcon 
represents  that,  to  the  best  of  its  ki 
and  belief,  the  information  contain 
notification  is  cuirent.  accurate,  ar 
complete. 
Date  ■■ 
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at  the  unmodified 
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copyright  is  not  owned  by  the  Contractor 
without  acquiring  for  the  Government  any 
rights  necessary  to  perfect  a  copyright  license 
of  the  scope  specified  herein. 

(3)  The  Contractor  shall  be  considered  the 
person  for  whom  the  work  was  prepared  for 
the  purpose  of  determining  authorship  under 
17  U.S.C.  201(b). 

(4)  Technical  data  delivered  under  this 
contract  bearing  a  copyright  notice  shall  also 
include  the  following  statement:  This 
material  may  be  reproduced  by  or  for  the  U.S. 
Government  pursuant  to  the  copyright  license 
under  the  clause  at  DFARS  252.227-7013 
(date). 

(f)  Removal  of  Unjustified  and 
Nonconforming  Markings.— (\)  Unjustified 
Technical  Data  Markings.  Notwithstanding 
any  provision  of  this  contract  concerning 
inspection  and  acceptance,  the  Government 
may,  at  the  Contractor's  expense,  correct, 
cancel,  or  ignore  any  marking  not  justified  by 
the  terms  of  this  contract  on  any  technical 
data  furnished  hereunder  in  accordance  with 
the  clause  of  this  contract  entitled 
"Validation  of  Restrictive  Markings  on 
Technical  Data",  DFARS  252.227-7037. 

(2)  Nonconforming  Technical  Data 
Markings.  Correction  of  nonconforming 
markings  is  not  subject  to  DFARS  252.227- 
7037.  The  Government  may,  at  the 
Contractor's  expense,  correct  any 
nonconforming  markings  if  the  Contracting 
Officer  notifies  the  Contractor  and  the 
Contractor  fails  to  correct  the  nonconforming 
markings  within  sixty  (60)  days. 

(3)  Unjustified  and  Nonconforming 
Computer  Software  Markings. 
Notwithstanding  any  provision  of  this 
contract  concerning  inspection  and 
acceptance,  the  Government  may  correct, 
cancel,  or  ignore  any  marking  not  authorized 
by  the  terms  of  this  contract  on  any  computer 
software  furnished  hereunder,  if: 

(i)  The  Contractor  fails  to  respond  within 
sixty  (60)  days  to  a  written  inquiry  by  the 
Government  concerning  the  propriety  of  the 
markings;  or 

(ii)  The  Contractor's  response  fails  to 
substantiate,  within  sixty  (60)  days  after 
written  notice,  the  propriety  of  restricted 
rights  markings. 

In  either  case,  the  Government  shall  give 
written  notice  to  the  Contractor  of  the  action 
taken. 

(g)  Relation  to  Patents.  Nothing  contained 
in  this  clause  shall  imply  a  license  to  the 
Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Government  under  any  patent. 

(h)  Limitation  on  Charges  for  Data  and 
Computer  Software.  The  Contractor 
recognizes  that  the  Government  is  not 
obligated  to  pay,  or  to  allow  to  be  paid,  any 
charges  for  data  or  computer  software  which 
the  Government  has  a  right  to  use  and 
disclose  to  others  without  restriction  and 
Contractor  agrees  to  refund  any  such 
payments.  This  provision  applies  to  contracts 
that  involve  payments  by  subcontractors  and 
those  entered  into  through  the  Military 
Assistance  Program,  in  addition  to  U.S. 
Government  prime  contracts.  It  does  not 


apply  to  reasonable  reproduction,  handling, 
mailing,  and  similar  administrative  costs. 

(i)  Acquisition  of  Technical  Data  and 
Computer  Software  from  Subcontractors.  (1) 
The  Contractor  must  satisfy  its  contractual 
obligation  to  the  Government  while  ensuring 
that  the  rights  afforded  its  subcontractors 
under  10  U.S.C.  2320  and  2321  are  recognized 
and  protected.  In  satisfying  its  obligation,  the 
Contractor  must  accomplish  the  balancing  of 
interests  described  at  DFARS  227.402-70  in 
dealing  with  its  subcontractors. 

(2)  Whenever  any  technical  data  or 
computer  software  is  to  be  obtained  from  a 
subcontractor  under  this  contract,  the 
Contractor  shall  use  this  same  clause  in  the 
subcontract,  without  alteration,  and  no  other 
clause  shall  be  used  to  enlarge  or  diminish 
the  Government's  or  the  Contractor's  rights  in 
the  subcontractor  data  or  computer  software. 

(3)  Technical  data  required  to  be  delivered 
by  a  subcontractor  shall  normally  be 
delivered  to  the  next  higher-tier  contractor. 
However,  when  there  is  a  requirement  in  the 
prime  contract  for  data  which  may  be 
submitted  with  other  than  unlimited  rights  by 
a  subcontractor,  then  said  subcontractor  may 
fulfill  its  requirement  by  submitting  such  data 
directly  to  the  Government,  rather  than 
through  the  prime  Contractor. 

(4)  The  Contractor  and  higher-tier 
subcontractors  will  not  use  their  power  to 
award  subcontracts  as  economic  leverage  to 
obtain  rights  in  technical  data  or  computer 
software  from  their  subcontractors. 

(5)  The  Contractor  shall  ensure  that 
subcontractor  rights  are  recognized  and 
protected  in  the  notification  and  listing 
process  at  paragraphs  (j)  and  (k)  below. 

(6)  In  no  event  shall  the  Contractor  use  its 
obligation  to  recognize  and  protect 
subcontractor  rights  in  technical  data  as  an 
excuse  for  failing  to  satisfy  its  contractual 
obligation  to  the  Government. 

(j)  Notice  of  Limitations  on  Government 
Rights.  (1)  The  Offeror/Contractor  shall 
notify  the  Contracting  Officer  of  its  or  its 
potential  subcontractor's  use  in  the 
performance  of  the  contract  or  subcontract  of 
items,  components,  processes  and  computer 
software  that— 

(i)  Have  been  developed  exclusively  at 
private  expense: 

(ii)  Have  been  developed  in  part  at  private 
expense;  or 

(iii)  Embody  technology  that  has  been 
developed  exclusively  with  Government 
funds  which  the  Offeror  or  Contractor  or 
subcontractor  desires  exclusive  rights  to 
commercialize,  with  Government  approval. 

(2)  Such  notification  is  not  required  with 
respect  to  items,  components,  processes  or 
computer  software  if  no  technical  data  is 
required  to  be  delivered  or  if  the  required 
technical  data  is  delivered  with  unlimited 
rights. 

(3)  Such  notification  shall  be  accompanied 
by  the  following  representation: 

Representation  of  Private  Development 

The  Offeror/Contractor/Subcontractor 
represents  that,  to  the  best  of  its  knowledge 
and  belief,  the  information  contained  in  this 
notification  is  cuiTent.  accurate,  and 
complete. 
Date    


Name  and  Title 
Official  


This  representation  shall  be  dated  and  the 
signing  official  (identified  by  name  and  title) 
shall  be  duly  authorized  to  bind  the 
Contractor. 

(4)  Upon  request  by  the  Contracting 
Officer,  the  Offeror  or  Contractor  shall 
provide  sufficient  information  to  enable  the 
Contracting  Officer  to  identify  and  evaluate 
the  Contractor's  or  subcontractor's  assertions 
made  in  (j)(l)  above. 

(k)  Identification  of  restrictions  on 
Government  rights.  "Technical  data  and 
computer  software  shall  not  be  tendered  to 
the  Government  with  other  than  unlimited 
rights,  unless  the  technical  data  or  computer 
software  are  identified  in  a  list  made  part  of 
this  contract.  This  list  is  intended  to  facilitate 
review  and  acceptance  of  the  technical  data 
and  computer  software  by  the  Government 
and  does  not  change,  waive,  or  otherwise 
modify  the  rights  or  obligations  of  the  parties 
under  the  clause  at  DFARS  252.227-7037.  As 
a  minimum,  this  list  must — 

(1)  Identify  the  items,  components, 
processes,  or  computer  software  to  which  the 
restrictions  on  the  Government  apply; 

(2)  Identify  or  describe  the  technical  data 
or  computer  software  subject  to  other  than 
unlimited  rights;  and 

(3)  Identify  or  describe,  as  appropriate,  the 
category  or  categories  of  Government  rights, 
the  agreed-to  time  limitations,  or  any  special 
restrictions  on  the  use  of  disclosure  of  the 
technical  data  or  computer  software. 

(1)  Postaward  Negotiation — Disputes.  In  the 
case  of  an  item,  component,  or  process  that  is 
developed  in  part  with  Government  funds 
and  in  part  at  private  expense,  if,  after 
exhausting  all  reasonable  efforts,  the  parties 
fail  to  agree  on  the  apportionment  of  the 
rights  in  technical  data  furnished  under  this 
contract  by  the  date  established  in  the 
contract  for  agreement,  or  within  any 
extension  established  by  the  Contracting 
Officer,  then  the  Contracting  Officer  may 
establish  the  respective  data  rights  of  the 
parties,  subject  to  Contractor  appeal  as 
provided  in  the  Disputes  clause.  In  any  event, 
the  Contractor  shall  proceed  with  completion 
of  the  contract. 
(End  of  clause) 

Alternate  I  (Oct.  1988) 

As  prescribed  at  227.405-75,  add  the 
following  paragraph  to  the  basic  clause: 

(m)  Publication  for  sale.  If.  prior  to 
publication  for  sale  by  the  Government  and 
within  the  period  designated  in  the  contract 
or  task  order,  but  in  no  event  later  than 
twenty-four  (24)  months  after  delivery  of  such 
data,  the  Contractor  publishes  for  sale  any 
data  (1)  designated  in  the  contract  as  being 
subject  to  this  paragraph  and  (2)  delivered 
under  this  contract,  and  promptly  notifies  the 
Contracting  Officer  of  these  publications,  the 
Government  shall  not  publish  such  data  for 
sale  or  authorize  others  to  do  so.  This 
limitation  on  the  Government's  right  to 
publish  for  sale  any  such  data  so  published 
by  the  Contractor  shall  continue  as  long  as 
the  data  is  protected  as  a  published  work 
under  the  copyright  law  of  the  United  States 
and  is  reasonably  available  to  the  public  for 
purchase.  Any  such  publication  shall  include 


a  notice  identifying  this  contract  and 
recognizing  the  license  rights  of  the 
Government  under  this  clause.  As  to  all  such 
data  not  so  published  by  the  Contractor,  this 
paragraph  shall  be  of  no  force  or  effect. 

Alternate  II  (Oct.  1988) 

As  prescribed  at  227.405-79(d).  substitute 
the  following  paragraphs  (b)  and  (c)  for  the 
existing  paragraphs  (b)  and  (c)  in  the  basic 
clause. 

(b)  Rights  in  Technical  Data.—i1] 
Unlimited  Rights.  The  Government  is  entitled 
to  and  will  receive  unlimited  rights  in: 

(i)  Form.  fit.  and  function  data  pertaining  to 
items,  components,  or  processes  prepared  or 
required  to  be  delivered  under  this  or  any 
other  Government  contract  or  subcontract; 

(ii)  Manuals  or  instructional  materials 
(other  than  detailed  manufacturing  or  process 
data  or  commercial  computer  software 
documentation)  prepared  or  required  to  be 
delivered  under  this  or  any  other  contract  or 
any  subcontract  hereunder  necessary  for 
installation,  operation,  maintenance,  or 
training  purposes; 

(iii)  'Technical  data  prepared  or  required  to 
be  delivered  under  this  or  any  other 
Government  contract  or  subcontract  and 
constituting  corrections  or  changes  to 
Government-furnished  data:  and 

(iv)  Technical  data  which  is  otherwise 
publicly  available,  or  has  been  released  or 
disclosed  by  the  contractor  or  subcontractor, 
without  restriction  on  further  release  or 
disclosure. 

(2)  Limited  Rights.  The  Government  shall 
have  limited  rights  in: 

(i)  Unpublished  technical  data  pertaining  to 
items,  components  or  processes  developed 
exclusively  at  private  expense,  and 
unpublished  computer  software 
documentation  related  to  computer  software 
that  is  acquired  with  restricted  rights,  other 
than  such  data  included  in  (b)(1)  above. 
Limited  rights  shall  be  effective  provided  that 
only  the  portion  or  portions  of  each  piece  of 
data  to  which  limited  rights  are  to  be 
asserted  are  identified  (for  example,  by 
circling,  underscoring,  or  a  note),  and  that  the 
piece  of  data  is  marked  with  the  legend 
below  containing: 

(A)  The  number  of  the  prime  contract  under 
which  the  technical  data  is  to  be  delivered: 
and 

(B)  The  name  of  the  Contractor  and/or  any 
subcontractor  asserting  limited  rights. 

Limited  Rights  Legend 

Contract  No. 

Contractor:    


The  restrictions  governing  the  use  of 
technical  data  marked  with  this  legend  are 
set  forth  in  the  definition  of  "Limited  Rights" 
in  DFARS  clause  at  252.227-7013.  This  legend, 
together  with  the  indications  of  the  portions 
of  this  data,  shall  be  included  on  any 
reproduction  hereof  which  includes  any  part 
of  the  portions  subject  to  limited  rights.  'The 
limited  rights  legend  shall  be  honored  only  as 
long  as  the  data  continues  to  meet  the 
definition  of  limited  rights. 

(3)  Government  Purpose  License  Rights. 
For  a  period  of  two  (2)  years  (or  such  other 
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period  as  may  be  authorized  by  the 
Contracting  Officer  for  good  cause  shown) 
after  the  delivery  and  acceptance  of  the  last 
deliverable  item  under  the  contract,  the 
Government  shall  have  limited  rights  and, 
after  the  expiration  of  the  two-year  period, 
shall  have  Government  purpose  license  rights 
in  any  technical  data  prepared  or  required  to 
be  delivered  under  this  contract  or 
subcontract  hereunder,  which  is  not 
otherwise  subject  to  unlimited  or  limited 
rights  pursuant  to  subparagraph  {b)(l)  or 
(b)(2)  above.  The  Government  shall  not  be 
liable  for  unauthorized  use  or  disclosure  of 
the  data  by  third  parties.  Government 
Purpose  License  Rights  shall  be  effective 
provided  that  only  the  portion  or  portions  of 
each  piece  of  data  to  which  such  rights  are  to 
be  asserted  are  identified  (for  example,  by 
circling,  underscoring,  or  a  note),  and  that  the 
piece  of  data  is  marked  with  the  legend 
below: 

(i)  The  number  of  the  prime  contract  under 
which  the  technical  data  is  to  be  delivered: 
and 

(ii)  The  name  of  the  contractor  and/or  any 
subcontractor  asserting  Government  Purpose 
License  Rights. 

Govenunent  Purpose  License  Rights  (SBIR 
Program) 

Contract  No 

Contractor 

For  a  period  of  two  (2)  years  after  delivery 
and  acceptance  of  the  last  deliverable  item 
under  the  above  contract,  this  technical  data 
shall  be  subject  to  the  restrictions  contained 
in  the  definition  ot  Limited  Rights  in  DFARS 
clause  at  252.227-7013.  After  the  two-year 
period,  the  data  shall  be  subject  to  the 
restrictions  contained  in  the  definition  of 
Government  Purpose  License  Rights  in 
DFARS  clause  at  252.227-7013.  The 
Government  assumes  no  liabihty  for 
unauthorized  use  or  disclosure  by  others. 
This  legend,  together  with  the  indications  of 
the  portions  of  the  data  which  are  subject  to 
such  limitations,  shall  be  included  on  any 
reproduction  hereof  which  contains  any 
portions  subject  to  such  limitations  and  shall 
be  honored  only  as  long  as  the  data  continues 
to  meet  the  definition  on  Government 
purpose  license  rights. 

(c)  Rights  in  Computer  Software.— {\) 
Restricted  Rights,  (i)  The  Government  shall 
have  restricted  rights  in  computer  software, 
listed  or  described  in  a  license  agreement 
made  a  part  of  this  contract  which  the 
parties  have  agreed  will  be  furnished  with 
restricted  rights.  Notwithstanding  any 
contrary  provision  in  any  such  license 
agreement,  the  Government  shall  have  the 
rights  included  in  the  definition  of  restricted 
rights  in  paragraph  (a)(17)  above.  Unless  the 
computer  software  is  marked  by  the 
Contractor  with  the  following  legend: 

Restricted  Rights  Legend 

Use.  duplication  or  disclosure  is  subject  to 

restrictions  stated  in  Contract  No 

v.ith (Name  of  Contractor). 

and  the  related  computer  software 
documentation  includes  a  prominent 
statement  of  the  restrictions  applicable  to  the 
computer  software,  the  Government  shall 
have  unlimited  rights  in  the  software.  The 
Contractor  ma>  not  place  any  legend  on 


computer  software  indicating  restrictions  on 
the  Government's  rights  in  such  software 
unless  the  restrictions  are  set  forth  in  a 
license  agreement  made  a  part  of  this 
contract  prior  to  the  delivery  date  of  the 
software.  Failure  of  the  Contractor  to  apply  a 
restricted  rights  legend  to  such  computer 
software  shall  relieve  the  Government  of 
liability  v/ith  respect  to  this  unmarked 
software. 

(ii)  Notwithstanding  subparagraph  (c)(l)(i) 
above,  commercial  computer  software  and 
related  documentation  developed  at  private 
expense  and  not  in  the  public  domain  may  be 
marked  with  the  following  legend: 

Restricted  Rights  Legend 

Use,  duplication,  or  disclosure  by  the 
Government  is  subject  to  restrictions  as  set 
forth  in  subparagraph  (c)(l)(ii)  of  the  Rights 
in  Technical  Data  and  Computer  Software 
clause  at  DFARS  252.227-7013. 


(Name  of  Contractor  and  Address) 

When  acquired  by  the  Goverhmcnt, 
commercial  computer  software  and  related 
documentation  so  legended  shall  be  subject 
to  the  following: 

(A)  Title  to  and  ownership  of  the  software 
and  documentation  shall  remain  with  the 
Contractor. 

(B)  User  of  the  software  and 
documentation  shall  be  limited  to  the  facility 
for  which  it  is  acquired. 

(C)  The  Government  shall  not  provide  or 
otherwise  make  available  the  software  or 
documentation,  or  any  portion  thereof,  in  any 
form,  to  any  third  party  without  the  prior 
written  approval  of  the  Contractor.  Third 
parties  do  not  include  prime  contractors, 
subcontractors  and  agents  of  the  Government 
who  have  the  Government's  permission  to 
use  the  licensed  software  and  documentation 
at  thfe  facility,  and  who  have  agreed  to  use 
the  licensed  software  and  documentation 
only  in  accordance  with  these  restrictions. 
This  provision  does  not  limit  the  right  of  the 
Government  to  use  software,  documentation, 
or  information  therein,  which  the 
Government  has  or  may  obtain  without 
restrictions. 

(D)  The  Government  shall  have  the  right  to 
use  the  computer  software  and 
documentation  with  the  computer  for  which  it 
is  acquired  at  any  other  facility  to  which  that 
computer  may  be  transferred;  to  use  the 
computer  software  and  documentation  with  a 
backup  computer  when  the  primary  computer 
is  inoperative;  to  copy  computer  programs  for 
safekeeping  (archives)  or  backup  purposes; 
and  to  modify  the  software  and 
documentation  or  combine  it  with  other 
software.  Provided,  that  the  unmodified 
portions  shall  remain  subject  to  these 
restrictions. 

(2)  Government  Purpose  License  Rights. 
For  a  period  of  two  (2)  years  (or  such  other 
period  as  may  be  authorized  by  the 
Contracting  Officer  for  good  cause  shown) 
after  the  delivery  and  acceptance  of  the  last 
deliverable  item  under  the  contract,  the 
Government  shall  have  restricted  rights  and, 
after  expiration  of  the  two-year  period,  shall 
have  Government  purpose  license  rights  in: 

(i)  Computer  software  resulting  directly 
from  performance  of  experimental. 


developmental  or  research  work  which  was 
specified  as  an  element  of  performance  in 
this  or  any  Government  contract  or 
subcontract; 

(ii)  Computer  software  required  to  be 
originated  or  developed  under  a  Government 
contract,  or  generated  as  a  necessary  part  of 
performing  a  contract;  and 

(iii)  Any  other  computer  software  required 
to  be  prepared  or  delivered  under  this 
contract  or  subcontract  hereunder,  which  is 
not  otherwise  subject  to  restricted  or 
unlimited  rights  pursuant  to  subparagraph 
{c)(l)  or  {c)(3)  herein.  Government  purpose 
license  rights  shall  be  effective  provided  that 
each  unit  of  software  is  marked  with  an 
abbreviated  license  rights  legend  reciting  that 
the  use,  duplication,  or  disclosure  of  the 
software  is  subject  to  the  same  restrictions 
included  in  the  same  contract  (identified  by 
number)  with  the  same  contractor  (identified 
by  name).  The  Government  assumes  no 
liability  for  unauthorized  use.  duplication,  or 
disclosure  by  others. 

(3)  Unlimited  Rights.  The  Government  shall 
have  unlimited  rights  in: 

(i)  Computer  software  required  to  be 
prepared  or  delivered  under  this  or  any 
subcontract  hereunder  that  was  previously 
delivered  or  previously  required  to  be 
delivered  to  the  Government  under  any 
contract  or  subcontract  with  unlimited  rights; 

(ii)  Computer  software  that  is  publicly 
available  or  has  been  or  is  normally  released 
or  disclosed  by  the  Contractor  without 
restriction  on  further  use  or  disclosure;  and 

(iii)  Computer  data  bases,  consisting  of 
information  supplied  by  the  Government, 
information  in  which  the  Government  has 
unlimited  rights,  or  information  which  is  in 
the  public  domain. 

252.227-7014  [RescrvMl] 

252.227-7015  [Reservad] 

252.227-7016  [Raserved] 

252.227-7017  [Reserved] 

252.227-70 1 8    Restrictive  martdrtgs  on 
technical  data. 

As  prescribed  at  227.403-72(a).  insert 
the  following  clause: 

Restrictive  Markings  on  Technical  Data  (Oct. 
1988) 

(a)  The  Contractor  or  any  subcontractor 
that  delivers  technical  data  with  other  than 
unlimited  rights  shall  have,  maintain,  and 
follow  throughout  the  performance  of  this 
contract,  written  procedures  sufficient  to 
assure  that  restrictive  markings  are  used  only 
when  authorized  by  the  terms  of  the  "Rights 
in  Technical  Data  and  Computer  Software" 
clause  of  this  contract.  The  Contractor  or 
subcontractor  shall  also  maintain  a  quality 
assurance  system  to  assure  compliance  with 
this  clause. 

(b)  As  part  of  the  procedures,  the 
Contractor  shall  as  a  minimum: 

(1)  Maintain  records  to  show  how  the 
procedures  of  paragraph  (a)  above  were 
applied  in  determining  that  the  markings  are 
authorized; 
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(2)  Maintain  records  sufficient  tc 
validity  of  any  restrictive  markingi 
technical  data  delivered  under  thii 

(3)  Provide  for  review  of  subcon 
procedures  for  controlling  the  resti 
markings  on  technical  data.  When 
appropriate,  the  Contractor  may  n 
Government  assistance  in  evaluati 
subcontractor  procedures;  and 

(4)  Establish  and  maintain  opera 
procedures  and  physical  security  c 
protect  any  technical  data  subject 
than  unlimited  rights  from  inadver 
unauthorized  marking,  disclosure  < 
to  third  parties. 

(c)  The  Contractor  shall,  within  i 
days  after  award  of  this  contract,  i 
writing  to  the  Contracting  Officer  I 
title  the  person(8)  having  the  final 
responsibility  within  the  Contractc 
organization  for  determining  whetl 
restrictive  markings  are  to  be  plao 
technical  data  to  be  delivered  undi 
contract.  The  Government  is  authc 
contact  such  per8on(s)  to  resolve  q 
involving  restrictive  markings. 

(d)  The  Contracting  Officer  may 
verify  and  obtain  a  copy  of  the  Coi 
procedures.  The  failure  of  the  Coni 
Officer  to  evaluate  or  verify  such  f 
shall  not  relieve  the  Contractor  of 
responsibility  for  complying  with  [ 
(a)  and  (b)  above. 

(e)  If  the  Contracting  Officer  givi 
notification  of  any  failure  to  maint 
follow  the  established  procedures, 
deficiency  in  the  procedures,  corre 
action  shall  be  accomplished  with! 
specified  by  the  Contracting  Office 

(f)  This  clause  shall  be  included 
subcontract  under  which  technical 
required  to  be  delivered.  When  so 
Contractor  shall  be  changed  to 
Subcontractor. 

(End  of  clause) 

252.227-7019    Identification  of  t 
rights  computer  software. 

As  prescribed  at  227,403-77f 
insert  the  following  provision: 

IdentificatioD  of  Restricted  Rights 
Software  (Apr.  UW) 

The  Offeror  Is  required  to  identi: 
proposal,  to  the  extent  feasible,  an 
computer  software  which  was  dev 
private  expense  and  upon  the  use  i 
desires  to  negotiate  restrictions,  ai 
the  nature  of  the  proposed  restrict! 

Any  restrictions  on  the  Govemn 
or  disclosure  of  computer  software 
at  private  expense  and  to  be  delivi 
the  contract  must  be  set  forth  in  ai 
agreement  made  a  part  of  the  cont 
negotiated  prior  to  award  or  incluc 
modification  of  the  contract  before 
delivery.  If  no  such  computer  softv 
identified,  all  deliverable  compute 
will  be  subject  to  unlimited  rights, 
(End  of  provision) 


252.227-7020 
wortt*. 


Rights  In  data— S| 


As  prescribed  at  227.40&-7e( 
the  following  clause: 
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developmental  or  research  work  which  was 
specified  as  an  element  of  performance  in 
this  or  any  Govemment  contract  or 
subcontract; 

(ii)  Computer  software  required  to  be 
originated  or  developed  under  a  Government 
contract,  or  generated  as  a  necessary  part  of 
performing  a  contract;  and 

(iii)  Any  other  computer  software  required 
to  be  prepared  or  delivered  under  this 
contract  or  subcontract  hereunder,  which  is 
not  otherwise  subject  to  restricted  or 
unlimited  rights  pursuant  to  subparagraph 
{c)(l)  or  {c)(3)  herein.  Govemment  purpose 
license  rights  shall  be  effective  provided  that 
each  unit  of  software  is  marked  with  an 
abbreviated  license  rights  legend  reciting  that 
the  use,  duplication,  or  disclosure  of  the 
software  is  subject  to  the  same  restrictions 
included  in  the  same  contract  (identified  by 
number)  with  the  same  contractor  (identified 
by  name).  The  Govemment  assumes  no 
liability  for  unauthorized  use,  duplication,  or 
disclosure  by  others. 

(3)  Unlimited  Rights.  The  Govemment  shall 
have  unlimited  rights  in: 

(i)  Computer  software  required  to  be 
prepared  or  delivered  under  this  or  any 
subcontract  hereunder  that  was  previously 
delivered  or  previously  required  to  be 
delivered  to  the  Govemment  under  any 
contract  or  subcontract  with  unlimited  rights; 

(ii)  Computer  software  that  is  publicly 
available  or  has  been  or  is  normally  released 
or  disclosed  by  the  Contractor  without 
restriction  on  further  use  or  disclosure;  and 

(iii)  Computer  data  bases,  consisting  of 
information  supplied  by  the  Govemment, 
information  in  which  the  Govemment  has 
unlimited  rights,  or  Information  which  is  in 
the  public  domain. 

252.227-7014  [ResarvMt] 

252.227-7015  [Reserved] 

252.227-7016  [Reserved] 

252.227-7017  [Reserved] 

252.227-70 1 8    Restrictive  markings  on 
technical  data. 

As  prescribed  at  227.403-72(a),  insert 
the  following  clause: 

Restrictive  Markings  on  Technical  Data  (Oct. 
1988) 

(a)  The  Contractor  or  any  subcontractor 
that  delivers  technical  data  with  other  than 
unlimited  rights  shall  have,  maintain,  and 
follow  throughout  the  performance  of  this 
contract,  written  procedures  sufficient  to 
assure  that  restrictive  markings  are  used  only 
when  authorized  by  the  terms  of  the  "Rights 
in  Technical  Data  and  Computer  Software" 
clause  of  this  contract.  The  Contractor  or 
subcontractor  shall  also  maintain  a  quality 
assurance  system  to  assure  compliance  with 
this  clause. 

(b)  As  part  of  the  procedures,  the 
Contractor  shall  as  a  minimum: 

(1)  Maintain  records  to  show  how  the 
procedures  of  paragraph  (a)  above  were 
applied  in  determining  that  the  markings  are 
authorized; 
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(2)  Maintain  records  sufficient  to  justify  the 
validity  of  any  restrictive  markings  on 
technical  data  delivered  under  this  contract; 

(3)  Provide  for  review  of  subcontractor 
procedures  for  controlling  the  restrictive 
markings  on  technical  data.  Where 
appropriate,  the  Contractor  may  request 
Govemment  assistance  in  evaluating 
subcontractor  procedures;  and 

(4)  Establish  and  maintain  operating 
procedures  and  physical  security  designed  to 
protect  any  technical  data  subject  to  other 
than  unlimited  rights  from  inadvertent  or 
unauthorized  marking,  disclosure  or  release 
to  third  parties. 

(c)  The  Contractor  shall,  within  sixty  (60) 
days  after  award  of  this  contract,  identify  in 
writing  to  the  Contracting  Officer  by  name  or 
title  the  per8on(s)  having  the  final 
responsibility  within  the  Contractor's 
organization  for  determining  whether 
restrictive  markings  are  to  be  placed  on 
technical  data  to  be  delivered  under  this 
contract.  The  Govemment  is  authorized  to 
contact  such  per8on(s)  to  resolve  questions 
involving  restrictive  markings. 

(d)  The  Contracting  Officer  may  evaluate, 
verify  and  obtain  a  copy  of  the  Contractor's 
procedures.  The  failure  of  the  Contracting 
Officer  to  evaluate  or  verify  such  procedures 
shall  not  relieve  the  Contractor  of  the 
responsibility  for  complying  with  paragraphs 
(a)  and  (b)  above. 

(e)  If  the  CcHitracting  Officer  gives  written 
notification  of  any  failure  to  maintain  or 
follow  the  established  procedures,  or  of  any 
deficiency  in  the  procedures,  corrective 
action  shall  be  accomplished  within  the  time 
specified  by  the  Contracting  Officer. 

(f)  This  clause  shall  be  included  in  each 
subcontract  under  which  technical  data  is 
required  to  be  delivered.  When  so  inserted. 
Contractor  shall  be  changed  to 
Subcontractor. 

(End  of  clause) 

252.227-7019    Identification  of  restricted 
rigtits  computer  software. 

As  prescribed  at  227.403-77(b)(2){ii). 
insert  the  following  provision: 

Identification  of  Restricted  Rights  Computer 
Software  (Apr.  1986) 

The  Offeror  is  required  to  identify  in  his 
proposal,  to  the  extent  feasible,  any  such 
computer  software  which  was  developed  at 
private  expense  and  upon  the  use  of  which  it 
desires  to  negotiate  restrictions,  and  to  state 
the  nature  of  the  proposed  restrictions. 

Any  restrictions  on  the  Govemment's  use 
or  disclosure  of  computer  software  developed 
at  private  expense  and  to  be  delivered  under 
the  contract  must  be  set  forth  in  an 
agreement  made  a  part  of  the  contract,  either 
negotiated  prior  to  award  or  included  in  a 
modification  of  the  contract  before  such 
delivery.  If  no  such  computer  software  is 
identified,  all  deliverable  computer  software 
will  be  subject  to  unlimited  rights. 
(End  of  provision) 

252.227-7020    Rights  In  data— special 
works. 

As  prescribed  at  227.40&-76(a],  insert 
the  following  clause: 


RighU  in  Data— Special  Works  (Mar.  1979) 

(a)  The  term  worka  as  used  herein  includes 
literary,  musical  and  dramatic  works; 
pantomimes  and  choreographic  works: 
pictorial,  graphic,  and  sculptural  works; 
motion  pictures  and  other  audiovisual  works: 
sound  recordings:  and  works  of  similar 
nature.  The  term  does  not  include  financial 
reports,  cost  analyses,  and  other  information 
incidental  to  contract  administration. 

(b)  All  works  first  produced  in  the 
performance  of  this  contract  shall  be  the  sole 
property  of  the  Govemment  which  shall  ht 
considered  the  "person  for  whom  the  work 
was  prepared"  for  the  purpose  of  authorship 
in  any  copyrightable  work  under  17  U.S.C. 
201(b),  and  the  Govemment  shall  own  all  of 
the  rights  comprised  in  the  copyright.  The 
Contractor  agrees  not  to  assert  or  authorize 
others  to  assert  any  rights,  or  establish  any 
claim  to  copyright,  in  such  works.  The 
Contractor,  unless  directed  to  the  contrary  by 
the  Contracting  Officer,  shall  place  on  any 
such  works  delivered  under  tiiis  contract  the 
following  noUce:  ©(Year  date  of  delivery) 
United  States  Government  as  represented  by 
the  Secretary  of  [department).  AJl  rights 
reserved. 

In  the  case  of  a  phonorecord.  the  ©  will  be 
replaced  by  P. 

(c)  Except  as  otherwise  provided  in  this 
contract,  the  Contractor  hereby  grants  to  the 
Govemment  a  nonexclusive,  paid-up  license 
throughout  the  world  (1)  to  reproduce  in 
copies  or  phonorecords.  to  prepare  derivative 
works,  to  distribute  copies  or  phonorecords, 
and  to  perform  or  display  publicly  any 
portion  of  a  work  which  is  not  first  produced 
in  the  performance  of  this  contract  but  in 
which  copyright  is  owned  by  the  Contractor 
and  which  is  incorporated  in  the  work 
fumished  under  this  contract,  and  (2)  to 
authorize  others  to  do  so  for  Govemment 
purposes. 

(d)  Unless  written  approval  of  the 
Contracting  Officer  is  obtained,  the 
Contractor  shall  not  include  in  any  works 
prepared  for  or  delivered  to  the  Govemment 
under  this  contract  any  works  of  authorship 
in  which  copyright  is  not  owned  by  the 
Contractor  or  the  Govemment  without 
acquiring  for  the  Govemment  any  rights 
necessary  to  perfect  a  license  of  the  scope  set 
forth  in  paragraph  (c)  above. 

(e)  The  Contractor  shall  indemnify  and 
save  and  hold  harmless  the  Govemment,  and 
its  officers,  agents  and  employees  acting  for 
the  Govemment,  against  any  liability, 
including  costs  and  expenses.  (1)  for  violation 
of  proprietary  rights,  copyrights,  or  rights  of 
privacy  or  publicity,  arising  out  of  the 
creation,  delivery,  or  use  of  any  works 
fumished  under  this  contract,  or  (2)  based 
upon  any  libelous  or  other  unlawful  matter 
contained  in  such  works. 

(f)  Nothing  contained  in  this  clause  shall 
imply  a  license  to  the  Govemment  under  any 
patent,  or  be  construed  as  affecting  the  scope 
of  any  license  of  other  right  otherwise 
granted  to  the  Govemment  under  any  patent, 

(g)  Paragraphs  (c)  and  (d)  above  are  not 
applicable  to  material  fumished  to  the 
Contractor  by  the  Govemment  and 
incorporated  in  the  work  fumished  under  the 
contract;  Provided,  such  incorporated 
material  is  identified  by  the  Contractor  at  the 
time  of  delivery  of  such  work. 


(End  of  clause) 

2S2.227-7021 

wonts. 


Rights  In  date— existing 


Qovemment  rights 


As  prescribed  at  227.405-77(a),  insert 
the  following  clause: 

Rights  In  Data— Existing  Works  (Mar.  1979) 

(a)  The  term  works  as  used  herein  includes 
literary,  musical,  and  dramatic  works: 
pantomimes  and  choreographic  works: 
pictorial,  graphic  and  sculptural  works; 
motion  pictures  and  other  audiovisual  works; 
sound  recordings:  and  works  of  a  similar 
nature.  The  term  does  not  include  financial 
reports,  cost  analyses,  and  other  information 
incidental  to  contract  administration. 

(b)  Except  as  otherwise  provided  in  this 
contract,  the  Contractor  hereby  grants  to  the 
Govemment  a  nonexclusive,  paid-up  license 
ttiroughout  the  world  (1)  to  distribute, 
perform  publicly,  and  display  publicly  the 
works  called  for  under  this  contract  and  (2)  to 
authorize  others  to  do  so  for  Govemment 
purposes. 

(c)  The  Contractor  shall  indemnify  and 
save  and  hold  harmless  the  Govemment,  and 
its  officers,  agents,  and  employees  acting  for 
the  Govemment,  against  any  liability, 
including  costs  and  expenses.  (1)  for  violation 
of  proprietary  rights,  copyrights,  or  rights  of 
privacy  or  publicity  arising  out  of  the 
creation,  delivery,  or  use.  of  any  works 
fumished  under  this  contract,  or  (2)  based 
upon  any  libelous  or  other  unlawiful  matter 
contained  in  same  works. 

(End  of  clause) 

252.227-7022 
(unlimited). 

As  prescribed  at  227.405- 
78(b](l)(i)(A),  insert  the  following 
clause: 

Govemment  Righto  (Unlimited)  (Mar.  1979) 

The  Govemment  shall  have  unlimited 
rights,  in  all  drawings,  designs,  specifications, 
notes  and  other  works  developed  in  the 
performance  of  this  contract,  including  the 
right  to  use  same  on  any  other  Govemment 
design  or  construction  without  additional 
compensation  to  the  Contractor.  The 
Contractor  hereby  grants  to  the  Govemment 
a  paid-up  license  throughout  the  world  to  all 
such  works  to  which  he  may  assert  or 
establish  any  claim  under  design  patent  or 
copyright  laws.  The  Contractor  for  a  period  of 
three  (3)  years  after  completion  of  the  project 
agrees  to  fumish  the  original  or  copies  of  all 
such  works  on  the  request  of  the  Contracting 
Officer. 
(End  of  clause) 

252.227-7023    Drawings  and  other  data  to 
become  property  of  govemnwnt 

As  prescribed  at  227.405-78(b)(l)(i)(B). 
insert  the  following  clause: 

Drawrlngs  and  Other  Data  to  Become  Property 
of  Government  (Mar,  1979) 

All  designs,  drawings,  specifications,  notes 
and  other  works  developed  in  the 
performance  of  this  contract  shall  liecome  the 
sole  property  of  the  Govemment  and  may  be 
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used  on  any  other  design  or  consfruclion 
without  additional  compensation  to  the 
Contractor.  The  Government  shall  be 
considered  the  "person  for  whom  the  work 
was  prepared"  for  the  purpose  of  authorship 
in  any  copyrightable  work  under  17  U.S.C. 
201(b).  With  respect  thereto,  the  Contractor 
agrees  not  to  assert  or  authorize  others  to 
assert  any  rights  nor  establish  any  claim 
under  the  design  patent  or  copyright  laws. 
The  Contractor  for  a  period  of  three  (3)  years 
after  completion  of  the  project  agrees  to 
furnish  all  retained  worics  on  the  request  of 
the  Contracting  Officer.  Unless  otherwise 
provided  in  this  contract,  the  Contractor  shall 
have  the  right  to  retain  copies  of  all  works 
beyond  such  [>eriod. 
(End  of  clause) 

252.227-7024    Notice  and  Approval  of 
Restrtetcd  Designs. 

As  prescribed  at  227.405-78(d).  insert 
the  following  clause: 

Notice  and  Approval  of  Restricted  Designs 
(Apr.  1W4) 

In  the  performance  of  this  contract  the 
Contractor  shall,  to  the  extent  practicable, 
make  maximum  use  of  structures,  machines, 
products,  materials,  construction  methods, 
and  equipment  that  are  readily  available 
through  Government  or  competitive 
commercial  channels,  or  through  standard  or 
proven  production  techniques,  methods,  and 
processes.  Unless  approved  by  the 
Contracting  Officer,  the  Contractor  shall  not 
produce  a  design  or  specification  that 
requires  in  this  construction  work  the  use  of 
structures,  products,  materials,  construction 
equipment,  or  processes  that  are  known  by 
the  Contractor  to  be  available  only  from  a 
sole  source.  The  Contractor  shall  promptly 
report  any  such  design  or  specification  to  the 
Contracting  Officer  and  give  the  reason  why 
it  is  considered  necessary  to  so  restrict  the 
design  or  specification. 
(End  of  clause) 

252.227-7025    [Reserved] 

252.227-7026    Deferred  Deiivery  of 
Tectmical  Data  or  Computer  Software. 

As  prescribed  at  227.405-71  (b).  insert 
the  following  clause: 

Deferred  Delivery  of  Tecfacical  Data  or 
Computer  Software  (Apr.  1988) 

The  Government  shall  have  the  right  to 
require,  at  any  time  during  the  performance 
of  this  contract,  within  two  (2)  years  after 
either  acceptance  of  all  items  (other  than 
data  or  computer  software)  to  be  delivered 
under  this  contract  or  termination  of  this 
contract,  whichever  is  later,  delivery  of  any 
technical  data  or  computer  software  item 
identified  in  this  contract  as  "deferred 
delivery"  data  or  computer  software.  The 
obligation  to  furnish  such  technical  data 
required  to  be  prepared  by  a  subcontractor 
and  pertaining  to  an  item  obtained  from  him 
shall  expire  two  (2)  years  after  the  date 
Contractor  accepts  the  last  delivery  of  that 
item  from  that  subcontractor  for  use  in 
performing  this  contract 
(End  of  clause) 


252.227-7027    Deferred  Ordering  of 
Technical  Data  or  Computer  Software. 

As  prescribed  at  227.405-71{c),  insert 
the  following  clause: 

Deferred  Ordering  of  Technical  Data  or 
Computer  Software  (Apr.  1988) 

In  addition  to  technical  data  or  computer 
software  specified  elsewhere  in  this  contract 
to  be  delivered  hereunder,  the  Government 
may,  at  any  time  during  the  performance  of 
this  contract  or  within  a  period  of  three  (3) 
years  after  acceptance  of  all  items  (other 
than  technical  data  or  computer  software)  to 
be  delivered  under  this  contract  or  the 
termination  of  this  contract  order  any 
technical  data  or  computer  software 
generated  in  the  performance  of  this  contract 
or  any  subcontract  hereunder.  When  the 
technical  data  or  computer  software  is 
ordered,  the  Contractor  shall  be  compensated 
for  converting  the  data  or  computer  software 
into  the  prescribed  form,  for  reproduction  and 
delivery.  The  obligation  to  deliver  the 
technical  data  of  a  subcontractor  and 
pertaining  to  an  item  obtained  from  him  shall 
expire  three  (3)  years  after  the  date  the 
Contractor  accepts  the  last  delivery  of  that 
item  from  that  subcontractor  under  this 
contract  The  Government's  rights  to  use  said 
data  or  computer  software  shall  be  pursuant 
to  the  "Rights  in  Technical  Data  and 
Computer  Software"  clause  of  this  contract 
(End  of  clause) 

252.227-7028    Requirement  for  Technical 
Data  Representatioa 

As  prescribed  at  227.403-70(a)(5)(ii), 
insert  the  following  provision: 

Requirement  for  Technical  Data 
Representation  (Oct  1988) 

The  Offeror  shall  submit  with  its  offer  a 
representation  as  to  whether  the  Offeror  has 
delivered  or  is  obligated  to  deliver  to  the 
Government  under  any  contract  or 
subcontract  the  same  or  substantially  the 
same  technical  data  included  in  its  offer  if 
so.  the  Offeror  shall  identify: 

(a)  One  existing  contract  or  subcontract 
under  which  the  technical  data  were 
delivered  or  will  be  delivered,  and  the  place 
of  delivery;  and 

(b)  Any  Umifation  on  the  Government's 
right  to  use  or  disclose  the  data,  including, 
when  applicable,  identification  of  the  eariiest 
date  the  limitation  expires. 

(End  of  provision) 

252.227-7029    Identification  of  Technical 
Data. 

As  prescribed  at  227.4(»-72(a).  insert 
the  following  clause: 

Identification  of  Technical  Data  (Apr.  1988) 

Technical  data  delivered  under  this 
contract  shall  be  marked  with  the  number  of 
this  contract  name  of  Contractor,  and  name 
.  of  any  subcontractor  who  generated  the  data. 
(End  of  clause) 

252.227-7030    Technical  Data— 
Wittihoiding  of  Payment 

As  prescribed  at  227.403-74(b),  insert 
the  following  clause: 


Technical  Data— Withholding  of  Payment 
(Oct  1968) 

(a)  If  technical  data  specified  to  be 
delivered  under  this  contract,  is  not  delivered 
within  the  time  specified  by  this  contract  or  is 
deficient  upon  delivery  (including  having 
restrictive  markings  not  Identified  in  the  list 
described  hi  the  clause  at  252.227-70i3{k)  of 
this  contract),  the  Contracting  Officer  may 
until  such  data  is  accepted  by  the 
Government  withhold  payment  to  the 
Contractor  of  ten  percent  (10%)  of  the  total 
contract  price  or  amount  unless  a  lesser 
withholding  is  specified  in  the  contract. 
Payments  shall  not  be  withheld  nor  any  other 
action  taken  pursuant  to  this  paragraph  when 
the  Contractor's  failure  to  make  timely 
delivery  or  to  deliver  such  data  without 
deficiencies  arises  out  of  causes  beyond  the 
control  and  without  the  fault  or  negligence  of 
the  Contractor. 

(b)  The  withholding  of  any  amount  or 
subsequent  payment  to  the  Contractor  shall 
not  be  construed  as  a  waiver  of  any  rights 
accruing  to  the  Government  under  this 
contract. 

(End  of  clause) 

252.227-7031    Data  Requirenoents. 

As  prescribed  at  227.405-70(a),  insert 
the  following  clause: 

Data  Requirements  (Oct  1988) 

The  Contractor  is  required  to  deliver  only 
the  data  items  listed  on  the  DO  Form  1423 
(Contract  Data  Requirements  List)  and  data 
items  identified  in  and  deliverable  under  any 
contract  clause  of  FAR  Subpart  52.2  and  DoD 
FAR  Supplement  Subpart  252.2  made  a  part 
of  the  contract 

(End  of  clause) 

252.227-7032    Rights  In  Technical  Data  and 
Computer  Software  (foreign). 

As  prescribed  in  227.405-74,  insert  the 
following  clause: 

Rights  in  Technical  Data  and  Computer 
Software  (Foreign)  Qune  1975) 

The  United  States  Government  may 
duplicate,  use.  and  disclose  in  any  manner  for 
any  purposes  whatsoever,  including  delivery 
to  other  governments  for  the  furtherance  of 
mutual  defense  of  the  United  States 
Government  ond  other  governments,  all 
technical  data  including  reports,  drawings 
and  blueprints,  and  all  computer  software, 
specified  to  be  delivered  by  the  Contractor  to 
the  United  States  Government  under  this 
contract. 

(End  of  clause) 

252.227-7033    Rights  In  Shop  Drawings. 

As  prescribed  at  227.405-78(b)(l)(ii), 
insert  the  following  clause: 

Rights  in  Shop  Drawings  (Apr.  1966) 

(a)  Shop  drawings  for  construction  means 
drawings,  submitted  to  the  Government  by 
the  Construction  Contractor,  subcontractor  or 
any  lower-tier  subcontractor  pursuant  to  a 
construction  contract  showing  in  detail  (i) 
the  proposed  fabrication  and  assembly  of 
structural  elements  and  (ii)  the  installation 
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(i.e.,  form,  fit,  and  attachment  deta 
materials  or  equipment.  The  Govei 
may  dupHcate.  use,  and  disclose  ir 
manner  and  for  any  purpose  shop  i 
delivered  under  this  contract. 

(b)  This  clause,  including  this  pa 
(b),  shall  be  included  in  all  subcon 
hereunder  at  any  tier. 
(End  of  clause) 

252.227-7034    Patents— Subcom 

As  prescribed  at  227.304-4,  i 
following  clause: 

Patents— Subcontracts  (Apr.  1984) 

The  Contractor  will  include  the  i 
FAR  52.227-12,  Patent  Rights— Ret 
the  Contractor  (Long  Form),  suitab 
to  identify  the  parties,  in  all  subco 
regardless  of  tier,  for  experimental 
developmental,  or  research  work  t 
performed  by  other  than  a  small  b 
firm  or  nonprofit  organization. 

(End  of  clause) 

252.227-7035    (Reserved] 

252.227-7036  Certification  of  T« 
Data  Conformity. 

As  prescribed  at  227.403-74( 
the  following  clause: 

CertiTication  of  Technical  Data  Co 
(May  1987) 

(a)  All  technical  data  delivered 
contract  shall  be  accompanied  by 
following  written  certification: 

The  Contractor,  ,  hereb 

that  to  the  best  of  its  knowledge « 
the  technical  data  delivered  herev 

Contract  No. . is  complete 

and  complies  with  all  requirement 
contract.        ■ 

Date   

Name  and  Title  of  Certifying  Offic 

This  written  certification  shall  t 
and  the  certifying  official  (identifii 
and  title)  shall  be  duly  authorized 
Contractor  by  the  certification. 

(b)  The  Contractor  shall  identif] 
and  title,  each  individual  (official] 
by  the  Contractor  to  certify  in  wri 
technical  data  is  complete,  accura 
complies  with  all  requirements  of 
contract.  The  Contractor  hereby  a 
direct  contact  with  the  authorized 
responsible  for  certification  of  tec 
The  authorized  individual  shall  b( 
with  the  Contractor's  technical  da 
conformity  procedures  and  their  a 
to  the  technical  data  to  be  certifie 
delivered. 

(c)  Technical  data  delivered  um 
contract  may  be  subject  to  review 
Government  during  preparation  a 
acceptance.  Technical  data  is  alsi 
reviews  by  the  Government  subse 
acceptance.  Such  reviews  may  be 
as  a  function  ancillary  to  other  re 
as  in-process  reviews  or  configuri 
reviews. 

(End  of  clause) 
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Technical  Data— Withholding  of  Payment 
(Oct  1988) 

(a)  If  technical  data  specified  to  be 
delivered  under  this  contract,  is  not  delivered 
within  the  time  specified  by  this  contract  or  is 
deficient  upon  delivery  (including  having 
restrictive  markings  not  identified  in  the  list 
described  in  the  clause  at  252.227-70i3(k)  of 
this  contract),  the  Contracting  Officer  may 
until  such  data  is  accepted  by  the 
Government  withhold  payment  to  the 
Contractor  of  ten  percent  (10%)  of  the  total 
contract  price  or  amount  unless  a  lesser 
withholding  is  specified  in  the  contract. 
Payments  shall  not  be  withheld  nor  any  other 
action  taken  pursuant  to  this  paragraph  when 
the  Contractor's  failure  to  make  timely 
delivery  or  to  deliver  such  data  without 
deficiencies  arises  out  of  causes  beyond  the 
control  and  without  the  fault  or  negligence  of 
the  Contractor. 

(b)  The  withholding  of  any  amount  or 
subsequent  payment  to  the  Contractor  shall 
not  be  construed  as  a  waiver  of  any  rights 
accruing  to  the  Government  under  this 
contract. 

(End  of  clause) 

252.227-7031    Data  Requirement*. 

As  prescribed  at  227.405-70(a),  insert 
the  following  clause: 

Data  Requirements  (Oct  1988) 

The  Contractor  is  required  to  deliver  only 
the  data  items  listed  on  the  DO  Form  1423 
(Contract  Data  Requirements  List)  and  data 
items  identified  in  and  deliverable  under  any 
contract  clause  of  FAR  Subpart  52.2  and  DoD 
FAR  Supplement  Subpart  252.2  made  a  part 
of  the  contract. 
(End  of  clause) 

252.227-7032    Rights  In  Technical  Data  and 
Computer  Software  (foreign). 

As  prescribed  in  227.405-74,  insert  the 
following  clause: 

Rights  in  Technical  Data  and  Computer 
Software  (Foreign)  Oune  1975) 

The  United  States  Government  may 
duplicate,  use.  and  disclose  in  any  manner  for 
any  purposes  whatsoever,  including  delivery 
to  other  governments  for  the  furtherance  of 
mutual  defense  of  the  United  States 
Government  ond  other  governments,  all 
technical  data  including  reports,  drawings 
and  blueprints,  and  all  computer  software, 
specified  to  be  delivered  by  the  Contractor  to 
the  United  States  Government  under  this 
contract 

(End  of  clause] 

252.227-7033    Rights  In  Shop  Drawings. 

As  prescribed  at  227.406-78(b)(l)(ii), 
insert  the  following  clause: 

Rights  in  Shop  Drawings  (Apr.  1966) 

(a)  Shop  drawings  for  construction  means 
drawings,  submitted  to  the  Government  by 
the  Construction  Contractor,  subcontractor  or 
any  lower-tier  subcontractor  pursuant  to  a 
construction  contract  showing  in  detail  (i) 
the  proposed  fabrication  and  assembly  of 
structural  elements  and  (ii)  the  installation 


(i.e.,  form,  fit,  and  attachment  details)  of 
materials  or  equipment.  The  Government 
may  duplicate,  use,  and  disclose  in  any 
manner  and  for  any  purpose  shop  drawings 
delivered  under  this  contract. 

(b)  This  clause,  including  this  paragraph 
(b),  shall  be  included  in  all  subcontracts 
hereunder  at  any  tier. 
(End  of  clause) 

252.227-7034    Patents— SubcontracU. 

As  prescribed  at  227.304-4,  insert  the 
following  clause: 

Patents— Sulwontracts  (Apr.  1964) 

The  Contractor  will  include  the  clause  at 
FAR  52.227-12,  Patent  Rights— Retention  by 
the  Contractor  (Long  Form),  suitably  modified 
to  identify  the  parties,  in  all  subcontracts, 
regardless  of  tier,  for  experimental, 
developmental,  or  research  work  to  be 
performed  by  other  than  a  small  business 
firm  or  nonprofit  organization. 

(End  of  clause) 

252.227-7035    [Reserved] 

252.227-7036    Certification  of  Technical 
Data  Conformity. 

As  prescribed  at  227.403-74(c),  insert 
the  following  clause: 

Certification  of  Technical  Data  Confomiity 
(May  1967) 

(a)  All  technical  data  delivered  under  this 
contract  shall  l>e  accompanied  by  the 
following  written  certification: 

The  Contractor, ,  hereby  certifies 

that,  to  the  beat  of  its  knowledge  and  belief, 
the  technical  data  delivered  herewith  under 

Contract  No is  complete,  accurate. 

and  complies  with  all  requirements  of  the 

contract.         ■ 

Date 


Name  and  Title  of  Certifying  Official 

This  written  certification  shall  be  dated 
and  the  certifying  official  (identified  by  name 
and  title)  shall  be  duly  authorized  to  bind  the 
Contractor  by  the  certification. 

(b)  The  Contractor  shall  identify,  by  name 
and  title,  each  individual  (official)  authorized 
by  the  Contractor  to  certify  in  writing  that  the 
technical  data  is  complete,  accurate,  and 
complies  with  all  requirements  of  the 
contract  The  Contractor  hereby  authorizes 
direct  contact  with  the  authorized  individual 
responsible  for  certification  of  technical  data. 
The  authorized  individual  shall  be  familiar 
with  the  Contractor's  technical  data 
conformity  procedures  and  their  application 
to  the  technical  data  to  be  certified  and 
delivered. 

(c)  Technical  data  delivered  under  this 
contract  may  be  subject  to  reviews  by  the 
Government  during  preparation  and  prior  to 
acceptance.  Technical  data  is  also  subject  to 
reviews  by  the  Government  subsequent  to 
acceptance.  Such  reviews  may  be  conducted 
as  a  function  ancillary  to  other  reviews,  such 
as  in-process  reviews  or  configuration  audit 
reviews. 

(End  of  clause) 


252.227-7037    Validation  of  restrlctlv* 
markings  on  technical  data. 

As  prescribed  in  227.403-73(a)  insert 
the  following  clause: 

Validation  of  Restrictive  Markings  on 
Technical  Data  (Apr.  1968) 

(a)  Definitions.  The  terms  used  in  this 
clause  are  defined  in  the  clause  at  DFARS 
252.227-7013  of  the  Department  of  Defense 
Federal  Acquisition  Regulation  Supplement 
(DFARS). 

(b)  Justification.  The  Contractor  or 
subcontractor  at  any  tier  is  responsible  for 
maintaining  records  sufficient  to  justify  the 
validity  of  its  markings  that  impose 
restrictions  on  the  Government  and  others  to 
use,  duplicate,  or  disclose  technical  data 
delivered  or  required  to  be  delivered  under 
the  contract  or  subcontract  and  shall  be 
prepared  to  furnish  to  the  Contracting  Officer 
a  written  justification  for  such  restrictive 
markings  in  response  to  a  challenge  under 
paragraph  (d)  below. 

(c)  Prechal/enge  Request  for  Information. 
(1)  The  Contracting  Officer  may  request  the 
Contractor  or  subcontractor  to  furnish  a 
written  explanation  for  any  restriction 
asserted  by  the  Contractor  or  subcontractor 
on  the  right  of  the  United  States  or  others  to 
use  technical  data.  If,  upon  review  of  the 
explanation  submitted,  the  Contracting 
Officer  remains  unable  to  ascertain  the  basis 
of  the  restrictive  marking,  the  Contracting 
Officer  may  further  request  the  Contractor  or 
subcontractor  to  furnish  additional 
information  in  the  records  of,  or  otherwise  in 
the  possession  of  or  reasonably  available  to, 
the  Contractor  or  subcontractor  to  justify  the 
validity  of  any  restrictive  marking  on 
technical  data  delivered  or  to  be  delivered 
under  the  contract  or  subcontract  (e.g.,  a 
statement  of  facts  accompanied  with 
supporting  documentation).  The  Contractor  or 
subcontractor  shall  submit  such  written  data 
as  requested  by  the  Contracting  Officer 
within  the  time  required  or  such  longer  period 
as  may  be  mutually  agreed. 

(2)  If  the  Contracting  Officer,  after 
reviewing  the  written  data  furnished 
pursuant  to  paragraph  (c)(1)  above,  or  any 
other  available  information  pertaining  to  the 
validity  of  a  restrictive  marking,  determines 
that  reasonable  grounds  exist  to  question  the 
current  validity  of  the  marking  and  that 
continued  adherence  to  the  marking  would 
make  impracticable  the  subsequent 
competitive  acquisition  of  the  item, 
component  or  process  to  which  the  technical 
data  relates,  the  Contracting  Officer  shall 
follow  the  procedures  in  (dj  below. 

(3)  If  the  Contractor  or  subcontractor  fails 
to  respond  to  the  Contracting  Officer's 
request  for  information  under  paragraph 
(c)(1)  above,  and  the  Conti-acting  Officer 
determines  that  continued  adherence  to  the 
marking  would  make  impracticable  the 
subsequent  compeitive  acquisition  of  the 
item,  component  or  process  to  which  the 
technical  data  relates,  the  Contracting  Officer 
may  challenge  the  validity  of  the  marking  as 
described  in  paragraph  (d)  below. 

(d)  Challenge.  (1)  Notwithstanding  any 
provision  of  this  contract  concerning 
inspection  and  acceptance,  if  the  Contracting 
Officer  determines  that  a  challenge  to  the 


restrictive  marking  is  warranted,  the 
Contracting  Officer  shall  send  a  written 
challenge  notice  to  the  Contractor  or 
subcontractor  asserting  the  restrictive 
markings.  Such  challenge  shall: 

(i)  State  the  specific  grounds  for 
challenging  the  asserted  restriction: 

(ii)  Require  a  response  within  sixty  (60) 
days  justifying  and  providing  sufficient 
evidence  as  to  the  current  validity  of  the 
asserted  restriction;  and 

(iii)  State  that  a  DoD  Contracting  Officer's 
final  decision,  issued  pursuant  to  paragraph 
(f)  below,  sustaining  the  validity  of  a 
restrictive  marking  identical  to  the  asserted 
restriction,  within  the  three-year  period 
preceding  the  challenge,  shall  serve  as 
justification  for  the  asserted  restriction  if  the 
validated  restriction  was  asserted  by  the 
same  Contractor  or  subcontractor  (or  any 
licensee  of  such  Contractor  or  subcontractor) 
to  which  such  notice  is  being  provided. 

(iv)  State  that  failure  to  respond  to  the 
challenge  notice  may  result  in  issuance  of  a 
final  decision  pursuant  to  paragraph  (e) 
below. 

(2)  The  Contracting  Officer  shall  extend  the 
time  for  response  as  appropriate  if  the 
Contractor  or  subcontractor  submits  a 
written  request  showing  the  need  for 
additional  time  to  prepare  a  response. 

(3)  The  Contractor's  or  subcontractor's 
written  response  shall  be  considered  a  claim 
within  the  meaning  of  the  Contract  Disputes 
Act  of  1978  (41  U.S.C.  601  et  aeq.].  and  shall 
be  certified  in  the  form  prescribed  by  FAR 
33.207,  regardless  of  dollar  amount. 

(4)  A  Contractor  or  subcontractor  receiving 
challenges  to  the  same  restrictive  markings 
from  more  than  one  Contracting  Officer  shall 
notify  each  Contracting  Officer  of  the 
existence  of  more  than  one  challenge.  The 
notice  shall  also  state  which  Contracting 
Officer  initiated  the  first  in  time  unanswered 
challenge.  The  Contracting  Officer  initiating 
the  first  in  time  unanswered  challenge  after 
consultation  with  the  Contractor  or 
subcontractor  and  the  other  Contracting 
Officers,  shall  formulate  and  distribute  a 
schedule  for  responding  to  each  of  the 
challenge  notices  to  all  interested  parties. 
The  schedule  shall  afford  the  Contractor  or 
subcontractor  an  opportunity  to  respond  to 
each  challenge  notice.  All  parties  will  be 
bound  by  this  schedule. 

(e)  Final  Decision  When  Contractor  or 
Subcontractor  Fails  ta  Respond.  Upon  a 
failure  of  a  Contractor  or  subcontractor  to 
submit  any  response  to  the  challenge  notice, 
the  Contracting  Officer  will  issue  a  final 
decision  to  the  Contractor  or  subcontractor  in 
accordance  with  the  Disputes  clause  at  FAR 
52.233-1,  pertaining  to  the  validity  of  the 
asserted  restriction.  This  final  decision  shall 
be  issued  as  soon  as  possible  after  the 
expiration  of  the  time  period  of  paragraph 
(d]{l)(ii)  or  (d)(2)  above.  Following  the 
issuance  of  the  final  decision,  the  Contracting 
Officer  will  comply  with  the  procedures  in 
(f)(2)  (ii)  through  (iv)  below. 

(f)  Final  Decision  When  Contractor  or 
Subcontractor  Responds.  (1)  If  the 
Contracting  Officer  determines  that  the 
Contractor  or  subcontractor  has  justified  the 
validity  of  the  restrictive  marking,  the 
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Contracting  Officer  shall  issue  a  final 
decision  to  the  Contractor  or  subcontractor 
sustaining  the  validity  of  the  restrictive 
marking,  and  stating  that  the  Covemment 
will  continue  to  be  bound  by  the  restrictive 
marking.  This  final  decision  shall  be  issued 
within  sixty  (60)  days  after  receipt  of  the 
Contractor's  or  subcontractor's  response  to 
the  challenge  notice,  or  within  such  longer 
period  that  the  Contracting  Officer  has 
notified  the  Contractor  or  subcontractor  that 
the  Government  will  require.  The  notification 
of  a  longer  period  for  issuance  of  a  final 
decision  will  be  made  within  sixty  (eo)  days 
after  receipt  of  the  response  to  the  challenge 
notice. 

(2)(i)  If  the  Contracting  Officer  determines 
that  the  validity  of  the  restrictive  marking  is 
not  justified,  the  Contracting  Officer  shall 
issue  a  final  decision  to  the  Contractor  or 
subcontractor  in  accordance  with  the 
Disputes  clause  at  FAR  52.233-1. 
Notwithstanding  paragraph  (e)  of  the 
Disputes  clause,  the  final  decision  shall  be 
issued  within  sixty  (60)  days  after  receipt  of 
the  Contractor's  or  subcontractor's  response 
to  the  challenge  notice,  or  within  such  longer 
period  that  the  Contracting  Officer  has 
notified  the  Contractor  or  subcontractor  of 
the  longer  period  that  the  Government  will 
require.  The  notification  of  a  longer  period  for 
issuance  of  a  final  decision  will  be  made 
within  sixty  (60)  days  after  receipt  of  the 
response  to  the  challenge  notice. 

(ii)  The  Government  agrees  that  it  will 
continue  to  be  bound  by  the  restrictive     • 
marking  for  a  period  of  ninety  (90)  days  from 
the  issuance  of  the  Contracting  Officer's  final 
decision  under  paragraph  (f)(2)(i)  of  this 
clause.  The  Contractor  or  subcontractor 
agrees  that,  if  it  intends  to  file  suit  in  the 
United  Stales  Claims  Court  it  will  provide  a 
notice  of  intent  to  file  suit  to  the  Contracting 
Officer  within  ninety  (90)  days  from  the 
issuance  of  the  Contracting  Officer's  final 
decision  under  paragraph  (f)(2)(i)  of  this 
clause.  If  the  Contractor  or  subcontractor 
fails  to  appeal,  file  suit,  or  provide  a  notice  of 
intent  to  file  suit  to  the  Contracting  Officer 
within  the  ninety  (90)-day  period,  the 
Government  may  cancel  or  ignore  the 
restrictive  markings,  and  the  failure  of  the 
Contractor  or  subcontractor  to  take  the 
required  action  constitutes  agreement  with 
such  Government  action. 

(iii)  The  Government  agrees  that  it  will 
continue  to  be  bound  by  the  restrictive 
marking  where  a  notice  of  intent  to  file  suit  in 
(he  United  States  Claims  Court  is  provided  to 
the  Contracting  Officer  within  ninety  (90) 
days  from  the  issuance  of  the  final  decision 
under  paragraph  (f)(2)(i)  of  this  clause.  The 
Government  will  no  longer  be  bound,  and  the 
Contractor  or  subcontractor  agrees  that  the 
Government  may  strike  or  ignore  the 
restrictive  markings,  if  the  Contractor  or 
subcontractor  fails  to  file  its  suit  within  one 
(1)  year  after  issuance  of  the  final  decision. 
Notwithstanding  the  foregoing,  where  the 
head  of  an  agency  determines,  on  a 
nondelegable  basis,  that  urgent  or  compelling 
circumstances  will  not  permit  waiting  for  the 
filing  of  a  suit  in  the  United  States  Claims 
Court,  the  Contractor  or  subcontractor  agrees 
that  the  agency  may,  following  notice  to  the 
Contractor  or  subcontractor,  authorize 


release  or  disclosure  of  the  technical  data. 
Such  agency  determination  may  be  made  at 
any  time  after  issuance  of  the  final  decision 
and  will  not  affect  the  Contractor's  or 
subcontractor's  right  to  damages  against  the 
United  States  where  its  restrictive  markings 
are  ultimately  upheld  or  to  pursue  other 
relief,  if  any,  as  may  be  provided  by  law. 

(iv)  The  Government  agrees  that  it  will  be 
bound  by  the  restrictive  marking  where  an 
appeal  or  suit  is  filed  pursuant  to  the 
Contract  Disputes  Act  until  final  disposition 
by  an  agency  Board  of  Contract  Appeals  or 
the  United  States  Claims  Court. 
Notwithstanding  the  foregoing,  where  the 
head  of  an  agency  determines,  on  a 
nondelegable  basis,  following  notice  to  the 
Contractor  that  urgent  or  compelling 
circumstances  will  not  permit  awaiting  the 
decision  by  such  Board  of  Contract  Appeals 
or  the  United  States  Claims  Court,  the 
Contractor  or  subcontractor  agrees  that  the 
agency  may  authorize  release  or  disclosure  of 
the  technical  data.  Such  agency 
determination  may  be  made  at  any  time  after 
issuance  of  the  final  decision  and  will  not 
affect  the  Contractor's  or  subcontractor's 
right  to  damages  against  the  United  Slates 
where  its  restrictive  markings  are  ultimately 
upheld  or  to  pursue  other  relief,  if  any.  as 
may  be  provided  by  law. 

(g)  Final  Disposition  of  Appeal  or  Suit.  (1) 
If  the  Contractor  or  subcontractor  appeals  or 
files  suit  and  if,  upon  final  disposition  of  the 
appeal  or  suit,  the  Contracting  Officer's 
decision  is  sustained — 

(i)  The  restrictive  marking  on  the  technical 
data  shall  be  canceled,  corrected  or  ignored; 
and 

(ii)  If  the  restrictive  marking  is  found  not  to 
be  substantially  justified,  the  Contractor  or 
subcontractor,  as  appropriate,  shall  be  liable 
to  the  Government  for  payment  of  the  cost  to 
the  Government  of  reviewing  the  restrictive 
marking  and  the  fees  and  other  expenses  (as 
defined  in  28  U.S.C.  2412(d)(2)(A))  incurred 
by  the  Government  in  challenging  the 
marking,  unless  special  circumstances  would 
make  such  payment  unjust. 

(2)  If  the  Contractor  or  subcontractor 
appeals  or  files  suit  and  if.  upon  final 
disposition  of  the  appeal  or  suit,  the 
Contracting  Officer's  decision  is  not 
sustained — 

(i)  The  Government  shall  continue  to  be 
bound  by  the  restrictive  marking;  and 

(ii)  The  Government  shall  be  liable  to  the 
Contractor  or  subcontractor  for  payment  of 
fees  and  other  expenses  (as  defined  in  28 
U.S.C.  2412(d)(2)(A))  incurred  by  the 
Contractor  or  subcontractor  in  defending  the 
marking,  if  the  challenge  by  the  Government 
is  found  not  to  have  been  made  in  good  faith. 

(h)  Duration  of  Right  to  Challenge.  The 
Government  may  review  the  validity  of  any 
restriction  on  technical  data,  delivered  or  to 
be  delivered  under  a  contract,  asserted  by  the 
Contractor  or  subcontractor.  During  the 
period  within  three  (3)  years  of  final  payment 
on  a  contract  or  within  three  (3)  years  of 
delivery  of  the  technical  data  to  the 
Government,  whichever  is  later,  the 
Contracting  Officer  may  review  and  make  a 
written  determination  to  challenge  the 
restriction.  The  Government  may,  however, 
challenge  a  restriction  on  the  release. 


disclosure  or  use  of  technical  data  at  any 
time  if  such  technical  data — 

(1)  Is  publicly  available; 

(2)  Has  been  furnished  to  the  United  States 
without  restriction:  or 

(3)  Has  been  otherwise  made  available 
without  restriction.  Only  the  Contracting 
Officer's  final  decision  resolving  a  formal 
challenge  by  sustaining  the  validity  of  a 
restrictive  marking  constitutes  "validation" 
as  addressed  in  10  U.S.C.  2321. 

A  decision  by  the  Government,  or  a 
determination  by  the  Contracting  Officer,  to 
not  challenge  the  restrictive  marking  or 
asserted  restriction  shall  not  constitute 
"validation". 

(i)  Privity  of  Contract.  The  Contractor  or 
subcontractor  agrees  that  the  Contracting 
Officer  may  transact  matters  under  this 
clause  directly  with  subcontractors  at  any 
tier  that  assert  restrictive  markings. 
However,  this  clause  neither  creates  nor 
implies  privity  of  contract  between  the 
Government  and  subcontractors. 

(j)  Flowdown.  The  Contractor  or 
subcontractor  agrees  to  insert  this  clause  in 
subcontracts  at  any  tier  requiring  the  delivery 
of  technical  data. 

(End  of  clause) 

252.227-7036    (ReMrvad] 

252.227-7039    Patents— reporting  of 
subject  Inventions. 

As  prescribed  at  227.303(a),  insert  the 
following  clause: 

Patents— Reporting  of  Subject  Inventions 
(Apr.  1990) 

The  Contractor  shall  furnish  the 
Contracting  Officer  the  following: 

(a)  Interim  reports  every  twelve  (12) 
months  (or  such  longer  period  as  may  be 
specified  by  the  Contracting  O^icer)  from  the 
date  of  the  contract,  listing  subject  inventions 
during  that  period  and  stating  that  all  subject 
inventions  have  been  disclosed  or  that  there 
are  no  such  inventions. 

(b)  A  final  report,  within  three  (3)  months 
after  completion  of  the  contracted  work, 
listing  all  subject  inventions  or  stating  that 
there  were  no  such  inventions. 

(c)  Upon  request,  the  filing  date,  serial 
number  and  title,  a  copy  of  the  patent 
application  and  patent  number,  and  issue 
data  for  any  subject  invention  for  which  the 
Contractor  has  retained  title. 

(d)  Upon  request,  the  Contractor  shall 
furnish  the  Government  an  irrevocable  power 
to  inspect  and  make  copies  of  the  patent 
application  file. 

(End  of  clause) 

252.228-7000    RelmtHirsement  for  war- 
hazard  losses. 

As  prescribed  in  22&.370(a),  use  the 
following  clause: 

Reimbursement  For  War-Hazard  Losses  (Dec. 
1991) 

(a)  Costs  for  providing  employee  war- 
hazard  benefits  in  accordance  with 
paragraph  (b)  of  the  Workers'  Compensation 
and  War-Hazard  Insurance  clause  of  this 
contract  are  allowable  if  the  Contractor- 
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(1)  Submits  proof  of  loss  files  t 
payment  or  denial  of  each  claim: 

(2)  Subject  to  Contracting  Offit 
makes  lump  sum  final  settlement 
claims  and  obtains  necessary  rel 
documents  within  one  year  of  th( 
or  termination  of  this  contract,  uj 
otherwise  extended  by  the  Contr 
Officer:  and 

(3)  Provides  the  Contracting  Ol 
time  of  final  settlement  of  this  co 

(I)  An  investigation  report  and 
of  any  potential  claim:  and 

(ii)  An  estimate  of  the  dollar  ai 
involved  should  the  potential  cla 

(b)  The  cost  of  insurance  for  lii 
reimbursable  under  this  clause  it 
allowable. 

(c)  The  Contracting  Officer  ma 
Contractor  to  assign  to  the  Govei 
right,  title,  and  interest  to  any  rei 
or  recapture  arising  out  of  any  cl 
settlements. 

(d)  The  Contractor  agrees  to^ 

(1)  Investigate  and  promptly  nc 
Contracting  Officer  in  writing  of 
occurrence  which  may  give  rise  t 
potential  claim,  including  the  esti 
amount  of  the  claim: 

(2)  Give  the  Contracting  Office 
written  notice  of  any  suit  or  actic 
which  may  result  in  a  payment  u: 
clause;  and 

(3)  Provide  assistance  to  the  G 
connection  with  any  third  party  i 
relating  to  this  clause  which  the  I 
elects  to  prosecute  or  defend  in  ii 
behalf. 

(End  of  clause) 

252.228-7001    Ground  end  fligl 

As  prescribed  in  228.370(b) 
following  clause: 

Ground  and  Flight  Risk  (Dec.  199 

(a)  Definitions.  As  used  in  this 

(1)  Aircraft,  unless  otherwise  p 
the  Schedule,  means — 

(i)  Aircraft  to  be  delivered  to  tl 
Government  under  this  contract  | 
before  or  after  Government  accej 
including  complete  aircraft  and  a 
process  of  being  manufactured, 
disassembled,  or  reassembled;  pi 
an  engine,  portion  of  a  wing  or  a 
attached  to  a  fuselage  of  the  aire; 

(ii)  Aircraft,  whether  in  a  stale 
disassembly  or  reassembly,  fumi 
Government  to  the  Contractor  un 
contract,  including  all  property  ir 
the  process  of  installation,  or  ten 
removed:  provided  that  the  aircr< 
properly  are  not  covered  by  a  sej 
bailment  agreement. 

(2)  Contractor's  premises  mear 
premises  designated  in  the  Schec 
writing  by  the  Contracting  Office 
other  place  the  aircraft  is  moved 
safeguarding. 

(3)  Flight  means  any  fiighl  dem 
flight  test,  taxi  test,  or  other  fligh 
performance  of  this  contract,  or  f 
purpose  of  safeguarding  the  aircr 
previously  approved  in  writing  b; 
Contracting  Officer,  (i)  For  land  t 
aiTcrail.  flight  begins  with  the  la; 
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disclosure  or  use  of  technical  data  at  any 
time  if  such  technical  data — 

(1)  Is  publicly  available; 

(2)  Has  been  furnished  to  the  United  States 
without  restriction:  or 

(3]  Has  been  otherwise  made  available 
without  restriction.  Only  the  Contracting 
Officer's  final  decision  resolving  a  formal 
challenge  by  sustaining  the  validity  of  a 
restrictive  marking  constitutes  "validation" 
as  addressed  in  10  U.S.C.  2321. 

A  decision  by  the  Government,  or  a 
determination  by  the  Contracting  Officer,  to 
not  challenge  the  restrictive  marking  or 
asserted  restriction  shall  not  constitute 
"validation". 

(i)  Privity  of  Contract.  The  Contractor  or 
subcontractor  agrees  that  the  Contracting 
Officer  may  transact  matters  under  this 
clause  directly  with  subcontractors  at  any 
tier  that  assert  restrictive  markings. 
However,  this  clause  neither  creates  nor 
implies  privity  of  contract  between  the 
Government  and  subcontractors. 

(j)  Flowdown.  The  Contractor  or 
subcontractor  agrees  to  insert  this  clause  in 
subcontracts  at  any  tier  requiring  the  delivery 
of  technical  data. 

(End  of  clause) 

252.227-7038    (ReMrvad] 

252.227-7039    Patents— reporting  of 
•ubject  Inventions. 

As  prescribed  at  227.303(a),  insert  the 
following  clause: 

Patents — Reporting  of  Subject  Inventions 
(Apr.  1990) 

The  Contractor  shall  furnish  the 
Contracting  Officer  the  following: 

(a)  Interim  reports  every  twelve  (12) 
months  (or  such  longer  period  as  may  be 
specified  by  the  Contracting  O^icer]  from  the 
date  of  the  contract,  listing  subject  inventions 
during  that  period  and  stating  that  all  subject 
inventions  have  been  disclosed  or  that  there 
are  no  such  inventions. 

(b)  A  final  report,  within  three  (3)  months 
after  completion  of  the  contracted  work, 
listing  all  subject  inventions  or  stating  that 
there  were  no  such  inventions. 

(c)  Upon  request,  the  filing  date,  serial 
number  and  title,  a  copy  of  the  patent 
application  and  patent  number,  and  issue 
data  for  any  subject  invention  for  which  the 
Contractor  has  retained  title. 

(d)  Upon  request,  the  Contractor  shall 
furnish  the  Government  an  irrevocable  power 
to  inspect  and  make  copies  of  the  patent 
application  file. 

(End  of  clause) 

252.228-7000    Reimbursement  for  war- 
hazard  losses. 

As  prescribed  in  22&.370(a),  use  the 
following  clause: 

Reimbursement  For  War-Hazard  Losses  (Dec. 
1991) 

(a)  Costs  for  providing  employee  war- 
hazard  benefits  in  accordance  with 
paragraph  (b)  of  the  Workers'  Compensation 
and  War-Hazard  Insurance  clause  of  this 
contract  are  allowable  if  the  Contractor— 


(1)  Submits  proof  of  loss  files  to  support 
payment  or  denial  of  each  claim; 

(2)  Subject  to  Contracting  Officer  approval, 
makes  lump  sum  final  settlement  of  any  open 
claims  and  obtains  necessary  release 
documents  within  one  year  of  the  expiration 
or  termination  of  this  contract,  unless 
otherwise  extended  by  the  Contracting 
Officer  and 

(3)  Provides  the  Contracting  Officer  at  the 
time  of  final  settlement  of  this  contract — 

(i)  An  investigation  report  and  evaluation 
of  any  potential  claim;  and 

(ii)  An  estimate  of  the  dollar  amount 
involved  should  the  potential  claim  mature. 

(b)  The  cost  of  insurance  for  liabilities 
reimbursable  under  this  clause  is  not 
allowable. 

(c)  The  Contracting  Officer  may  require  the 
Contractor  to  assign  to  the  Government  all 
right,  title,  and  interest  to  any  refund,  rebate, 
or  recapture  arising  out  of  any  claim 
settlements. 

(d)  The  Contractor  agrees  to- 
ll) Investigate  and  promptly  notify  the 

Contracting  Officer  in  writing  of  any 
occurrence  which  may  give  rise  to  a  claim  or 
potential  claim,  including  the  estimated 
amount  of  the  claim; 

(2)  Give  the  Contracting  Officer  immediate 
written  notice  of  any  suit  or  action  filed 
which  may  result  in  a  payment  under  this 
clause;  and 

(3)  Provide  assistance  to  the  Government  in 
connection  with  any  third  party  suit  or  claim 
relating  to  this  clause  which  the  Government 
elects  to  prosecute  or  defend  in  its  own 
behalf. 

(End  of  clause) 

252.228-7001    Ground  and  fllgtit  risk. 

As  prescribed  in  228.370(b),  use  the 
following  clause: 

Ground  and  Flight  Risk  (Dec.  1991) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  Aircraft,  unless  otherwise  provided  in 
the  Schedule,  means — 

(i)  Aircraft  to  be  delivered  to  the 
Government  under  this  contract  (either 
before  or  after  Government  acceptance), 
including  complete  aircraft  and  aircraft  in  the 
process  of  being  manufactured, 
disassembled,  or  reassembled;  provided  that 
an  engine,  portion  of  a  wing  or  a  wing  is 
attached  to  a  fuselage  of  the  aircraft;  and 

(ii)  Aircraft,  whether  in  a  slate  of 
disassembly  or  reassembly,  furnished  by  the 
Government  to  the  Contractor  under  this 
contract,  including  all  property  installed,  in 
the  process  of  installation,  or  temporarily 
removed;  provided  that  the  aircraft  and 
property  are  not  covered  by  a  separate 
bailment  agreement. 

(2)  Contractor's  premises  means  those 
premises  designated  in  the  Schedule  or  in 
writing  by  the  Contracting  Officer,  and  any 
other  place  the  aircraft  is  moved  for 
safeguarding. 

(3)  Flight  means  any  fiight  demonstration, 
flight  test,  taxi  test,  or  other  flight  made  in  the 
performance  of  this  contract,  or  for  the 
purpose  of  safeguarding  the  aircraft,  or 
previously  approved  in  writing  by  the 
Contracting  Officer,  (i)  For  land  based 
aircrah.  flight  begins  with  the  taxi  roll  from  a 


flight  line  on  the  Contractor's  premises  and 
continues  until  the  aircraft  has  completed  the 
taxi  roll  in  reluming  to  a  flight  line  on  the 
Contractor's  premises; 

(ii)  For  seaplanes,  flight  begins  with  the 
launching  from  a  ramp  on  the  Contractor's 
premises  and  continues  until  the  aircraft  has 
completed  its  landing  run  and  is  beached  at  a 
ramp  on  the  Contractor's  premises; 

(iii)  For  helicopters,  flight  begins  upon 
engagement  of  the  rotors  for  the  purpose  of 
take-off  from  the  Contractor's  premises  and 
continues  until  the  aircraft  has  returned  to 
the  ground  on  the  Contractor's  premises  and 
the  rotors  are  disengaged;  and 

(iv)  For  vertical  take-off  aircraft,  flight 
begins'upon  disengagement  from  any 
launching  platform  or  device  on  the 
Contractor's  premises  and  continues  until  the 
aircraft  has  been  engaged  to  any  launching 
platform  or  device  on  the  Contractor's 
premises; 

(v)  All  aircraft  off  the  Contractor's 
premises  shall  be  considered  to  be  in  flight 
when  on  the  ground  or  water  for  reasonable 
periods  of  time  following  emergency 
landings,  landings  made  in  performance  of 
this  contract,  or  landings  approved  in  writing 
by  the  Contracting  Officer. 

(4)  Flight  crew  member  means  the  pilot,  the 
co-pilot,  and,  unless  otherwise  provided  in 
the  Schedule,  the  flight  engineer,  navigator, 
and  bombardier-navigator  when  assigned  to 
their  respective  crew  positions  for  the 
purpose  of  conducting  any  flight  on  behalf  of 
the  Contractor.  If  required,  a  defense  systems 
operator  may  also  be  assigned  as  a  flight 
crew  member. 

(5)  In  the  open  means  located  wholly 
outside  of  buildings  on  the  Contractor's 
premises  or  other  places  described  in  the 
Schedule  as  being  in  the  open.  Government 
furnished  aircraft  shall  be  considered  to  be 
located  in  the  open  at  all  times  while  in  the 
Contractor's  possession,  care,  custody,  or 
control. 

(e)  Operation  means  operations  and  tests 
of  the  aircraft  and  its  installed  equipment, 
accessories,  and  power  plants,  while  the 
aircraft  is  in  the  open  or  in  motion.  The  term 
does  not  apply  to  aircraft  on  any  production 
line  or  in  flight. 

(b)  Except  as  may  be  specifically  provided 
in  the  Schedule  as  an  exception  to  this 
clause,  the  Government  assumes  the  risk  of 
damage  to,  or  loss  or  destruction  of  aircraft  in 
the  open,  during  operation,  and  inflight.  The 
Contractor  shall  not  be  liable  to  the 
Government  for  such  damage,  loss,  or 
destruction. 

(c)  The  Government's  assumption  of  risk 
for  aircraft  in  the  open  shall  continue  unless 
the  Contracting  Officer  finds  that  the  aircraft 
is  in  the  open  under  unreasonable  conditions, 
and  the  Contractor  fails  to  take  prompt 
corrective  action.  (1)  The  Contracting  Officer, 
when  finding  aircraft  in  the  open  under 
unreasonable  conditions,  shall  notify  the 
Contractor  in  writing  of  the  unreasonable 
conditions  and  require  the  Contractor  to 
make  corrections  within  a  reasonable  time. 

(2)  Upon  receipt  of  the  notice,  the 
Contractor  shall  promptly  correct  the  cited 
conditions,  regardless  of  whether  there  is 
agreement  that  the  conditions  are 
unreasonable.  If  the  Contracting  Officer  later 


determines  that  the  cited  conditions  were  not 
unreasonable,  an  equitable  adjustment  shall 
be  made  in  the  contract  price  for  any 
additional  costs  incurred  in  correcting  the 
conditions.  Any  dispute  as  to  the 
unreasonableness  of  the  conditions  or  the 
equitable  adjustment  shall  be  considered  a 
dispute  under  the  Disputes  clause  of  this 
contract. 

(3)  If  the  Contracting  Officer  finds  that  the 
Contractor  failed  to  act  promptly  to  correct 
the  cited  conditions  or  failed  to  correct  the 
conditions  within  a  reasonable  time,  the 
Contracting  Officer  may  terminate  the 
Government's  assumption  of  risk  for  any 
aircraft  in  the  open  under  the  cited 
conditions.  The  termination  will  be  effective 
at  12:01  am  on  the  fifteenth  day  following  the 
day  the  written  notice  is  received  by  the 
Contractor.  If  the  Contracting  Officer  later 
determines  that  the  Contractor  acted 
promptly  to  correct  the  cited  conditions  or 
that  the  time  taken  by  the  Contractor  was  not 
unreasonable,  an  equitable  adjustment  shall 
be  made  in  the  contract  price  for  any 
additional  costs  incurred  as  a  result  of 
termination  of  the  Government's  assumption 
of  risk.  Any  dispute  as  to  the  timeliness  of  the 
Contractor's  action  or  the  equitable 
adjustment  shall  be  considered  a  dispute 
under  the  Disputes  clause  of  this  contract. 

(4)  If  the  Government  terminates  its 
assumption  of  risk,  the  risk  of  loss  for 
Government-furnished  property  shall  be 
determined  in  accordance  with  the 
Government  Property  clause  of  this  contract. 

(5)  The  Contractor  shall  promptly  notify  the 
Contracting  Officer  when  unreasonable 
conditions  have  been  corrected.  If  the 
Government  elects  to  again  assume  the  risk 
of  loss  and  relieve  the  Contractor  of 
liabilities,  the  Contracting  Officer  will  notify 
the  Contractor.  The  Contractor  shall  be 
entitled  to  an  equitable  adjustment  in  the 
contract  price  for  any  insurance  costs 
extending  from  the  end  of  the  third  working 
day  after  the  Contractor  notice  of  correction 
until  the  Contractor  is  notified  that  the 
Government  will  assume  the  risk  of  loss.  If 
the  Government  does  not  again  assume  the 
risk  of  loss  and  conditions  have  been 
corrected,  the  Contractor  shall  be  entitled  to 
an  equitable  adjustment  for  insurance  costs, 
if  any,  extending  after  the  third  working  day. 

[d]  The  Government's  assumption  of  risk 
shall  not  extend  to  damage,  loss,  or 
destruction  of  aircraft  which — 

(1)  Results  from  failure  of  the  Contractor, 
due  to  willful  misconduct  or  lack  of  good 
faith  of  any  of  the  Contractor's  managerial 
personnel,  to  maintain  and  administer  a 
program  for  the  protection  and  preservation 
of  aircraft  in  the  open  and  during  operation  in 
accordance  with  sound  industrial  practice. 
The  term  Contractor's  managerial  personnel 
means  the  Contractor's  directors,  officers, 
and  any  of  the  Contractor's  managers, 
superintendents,  or  other  equivalent 
representatives  who  supervise  or  direct  all  or 
substantially  all  of  the  Contractor's  business; 
or  all  or  substantially  all  of  the  Contractor's 
operations  at  any  one  plant  or  separate 
location  at  which  this  contract  is  performed: 
or  a  separate  and  complete  major  industrial 
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operation  in  connection  with  the  pc-fonnance 
of  this  contract; 

(2)  Is  sustained  during  flight  if  the  flight 
crew  members  have  not  been  approved  in 
writing  by  the  Contracting  Officer 

(3)  Occurs  in  the  course  of  transportation 
by  rail,  or  by  conveyance  on  public  streets, 
highways,  or  waterways,  except  for 
Government-furnished  property: 

(4)  Is  covered  by  insurance: 

(5)  Consists  of  wear  and  tear  deterioration 
(including  rust  and  corrosion);  freezing:  or 
mechanical,  structural,  or  electrical 
breakdown  or  failure,  unless  these  are  the 
result  of  other  loss,  damage  or  destruction 
covered  by  this  clause.  (This  exclusion  does 
not  apply  to  Govemment-fumished  property 
if  damage  consists  of  reasonable  wear  and 
tear  or  deterioration,  or  results  from  inherent 
vice  in  the  property.);  or 

(6)  Is  sustained  while  the  aircraft  is  being 
worked  on  and  is  a  direct  result  of  the  work 
unless  such  damage,  loss,  or  destruction 
would  be  covered  by  insurance  which  would 
have  been  maintained  by  the  Contractor,  but 
for  the  Government's  assumption  of  risk. 

(e)  With  the  exception  of  damage,  loss,  or 
destruction  in  flight,  the  Contractor  assumes 
the  risk  and  shall  be  responsible  for  the  first 
$1,000  of  loss  or  damage  to  aircraft  in  the 
open  or  during  operation  resulting  from  each 
separate  event,  except  for  reasonable  wear 
and  tear  and  to  the  extent  the  loss  or  damage 
is  caused  by  negligence  of  Government 
personnel.  If  the  Government  elects  to  require 
that  the  aircraft  be  replaced  or  restored  by 
the  Contractor  to  its  condition  immediately 
prior  to  the  damage,  the  equitable  adjustment 
in  the  price  authorized  by  paragraph  (i)  of 
this  clause  shall  not  include  the  dollar 
amount  of  the  risk  assumed  by  the 
Contractor.  In  the  event  the  Government  does 
not  elect  repair  or  replacement,  the 
Contractor  agrees  to  credit  the  contract  price 
or  pay  the  Government  $1,000  (or  the  amount 
of  the  loss,  if  less)  as  directed  by  the 
Contracting  Officer. 

(f)  A  subcontractor  shall  not  be  relieved 
from  liability  for  damage,  loss,  or  destruction 
of  aircraft  while  in  its  possession  or  control, 
except  to  the  extent  that  the  subcontract, 
with  the  written  approval  of  the  Contracting 
Officer,  provides  for  relief  from  each  liability. 
In  the  absence  of  approval,  the  subcontract 
shall  contain  provisions  requiring  the  return 
of  aircraft  in  as  good  condition  as  when 
received,  except  for  reasonable  wear  and 
tear  or  for  the  utilization  of  the  property  in 
accordance  with  the  provisions  of  this 
contract.  Where  a  subcontractor  has  not  been    ' 
relieved  from  liability,  and  damage,  loss,  or 
destruction  occurs,  the  Contractor  shall 
enforce  liability  against  the  subcontractor  for 
the  benefit  of  the  Government. 

(g)  The  Contractor  warrants  that  the 
contract  price  does  not  and  will  not  include, 
except  as  may  be  authorized  in  this  clause, 
any  charge  or  contingency  reserve  for 
insurance  covering  damage,  loss,  or 
destruction  of  aircraft  while  in  the  open, 
during  operation,  or  in  flight  when  the  risk 
has  been  assumed  by  the  Government,  even 
if  the  assumption  may  be  terminated  for 
aircraft  in  the  open. 

(h)  In  the  event  the  damage,  loss,  or 
destruction  of  aircraft  in  the  open,  during 


operation,  or  in  flight,  the  Contractor  shall 
take  all  reasonable  steps  to  protect  the 
aircraft  from  further  damage,  to  separate 
damaged  and  undamaged  aircraft,  to  put  all 
aircraft  in  the  best  possible  order  and  further, 
except  in  cases  covered  by  paragraph  (e)  of 
this  clause,  the  Contractor  shall  furnish  to  the 
Contracting  Officer  a  statement  of— 

(1)  The  damaged,  lost,  or  destroyed 
aircraft; 

(2)  The  time  and  origin  of  the  damage,  loss, 
or  destruction; 

(3)  All  known  interests  in  commingled 
property  of  which  aircraft  are  a  part;  and 

(4)  The  insurance,  if  any,  covering  the 
interest  in -commingled  property. 

Except  in  cases  covered  by  paragraph  (e) 
of  this  clause,  the  Contracting  Officer  will 
make  an  equitable  adjustment  in  the  contract 
price  for  expenditures  made  by  the 
Contractor  in  performing  the  obligations 
under  this  paragraph. 

(i)  If  prior  to  delivery  and  acceptance  by 
the  Government,  aircraft  is  damaged,  lost,  or 
destroyed  and  the  Government  assumed  the 
risk,  the  Government  shall  either— 

(1)  Require  that  the  aircraft  be  replaced  or 
restored  by  the  Contractor  to  the  condition 
immediately  prior  to  the  damage;  or 

(2)  Terminate  this  contract  with  respect  to 
the  aircraft.  In  the  event  the  Government 
requires  that  the  aircraft  be  replaced  or 
restored,  the  Contracting  Officer  will  make 
an  equitable  adjustment  in  the  contract  price 
and  the  time  for  contract  performance.  If  this 
contract  is  terminated  with  respect  to  the 
aircraft  and  the  Government  has  assumed  the 
risk  of  damage,  loss,  or  destruction,  the 
Contractor  shall  be  paid  the  contract  price  for 
the  aircraft  (or  if  applicable,  any  work  to  be 
performed  on  the  aircraft)  less  any  amount 
the  Contracting  Officer  determines— 

(i)  It  would  have  cost  the  Contractor  to 
complete  the  aircraft  (or  any  work  to  be 
performed  on  the  aircraft)  together  with 
anticipated  profit  on  uncompleted  work;  and 

(ii)  Would  be  the  value  of  the  damage 
aircraft  or  any  salvage  retained  by  the 
Contractor. 

The  Contracting  Officer  shall  prescribe  the 
manner  of  disposition  of  the  damaged,  lost,  or 
destroyed  aircraft,  or  any  parts  of  the 
aircraft.  If  any  additional  costs  of  such 
disposition  are  incurred  by  the  Contractor,  a 
further  equitable  adjustment  will  be  made  in 
the  amount  due  the  Contractor.  Failure  of  the 
parties  to  agree  upon  termination  costs  or  an 
equitable  adjustment  with  respect  to  any 
aircraft  shall  be  considered  a  dispute  under 
the  Disputes  clause. 

(j)  In  the  event  the  Contractor  is 
reimbursed  or  compensated  by  a  third  person 
for  damage,  loss,  or  destruction  of  aircraft 
and  has  also  been  compensated  by  the 
Government,  the  Contractor  shall  equitably 
reimburse  the  Government.  The  Contractor 
shall  do  nothing  to  prejudice  the 
Government's  right  to  recover  against  third 
parties  for  damage,  loss,  or  destruction.  Upon 
the  request  of  the  Contracting  Officer  or 
authorized  representative,  the  Contractor 
shall  at  Government  expense  furnish  to  the 
Government  all  reasonable  assistance  and 
cooperation  (including  the  prosecution  of  suit 
and  the  execution  of  instruments  of 
assignment  of  subrogation)  in  obtaining 
recovery. 


(k)  The  Contractor  agrees  to  be  bound  by 
the  operating  procedures  contained  in  the 
combined  regulation:  "Contractor  Flight 
Operation  "  in  effect  on  the  date  of  contract 
award  (Air  Force  Regulation  55-22,  Army 
Regulation  95-20,  NAVAIR  Instruction  3710.1; 
and  Defense  Logistics  Agency  Regulation 
8210.1). 

(End  of  clause) 

252.228-7002    Aircraft  flight  risks. 

As  prescribed  in  228.370(c).  use  the 
following  clause: 

Aircraft  Flight  Risk  (Dec.  1991) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  Aircraft,  unless  otherwise  provided  in 
the  Schedule,  means — 

(i)  Aircraft  furnished  by  the  Contractor 
under  this  contract  (either  before  or  after 
Government  acceptance);  or 

(ii)  Aircraft  furnished  by  the  Goyemment 
to  the  Contractor,  including  all  Government 
property  placed  on,  installed  or  attached  to 
the  aircraft;  provided  that  the  aircraft  and 
property  are  not  covered  by  a  separate 
bailment  agreement. 

(2)  Flight  means  any  flight  demonstration, 
flight  test,  taxi  test,  or  other  flight  made  in  the 
performance  of  this  contract,  or  for  the 
purpose  of  safeguarding  the  aircraft,  or 
previously  approved  in  writing  by  the 
Contracting  Officer. 

(i)  For  land-based  aircraft,  flight  begins 
with  the  taxi  roll  from  a  flight  line  and 
continues  until  the  aircraft  has  completed  the 
taxi  roll  to  a  flight  line. 

(ii)  For  seaplanes,  flight  begins  with  the 
launching  from  a  ramp  and  continues  until 
the  aircraft  has  completed  its  landing  run  and 
is  beached  at  a  ramp. 

(iii)  For  helicopters, ///jgAt  begins  upon 
engagement  of  the  rotors  for  the  purpose  of 
take-off  and  continues  until  the  aircraft  has 
returned  toihe  ground  and  rotors  are 
disengaged. 

(iv)  For  vertical  take-off  aircraft,  flight 
begins  upon  disengagement  from  any 
launching  platform  or  device  and  continues 
until  the  aircraft  has  been  reengaged  to  any 
launching  platform  or  device. 

(3)  Flight  crew  members  means  the  pilot, 
co-pilot,  and  unless  otherwise  provided  in  the 
Schedule,  the  flight  engineer,  navigator, 
bombardier-navigator,  and  defense  systems 
.operator  as  required,  when  assigned  to  their 
respective  crew  positions  to  conduct  any 
flight  on  behalf  of  the  Contractor. 

(b)  This  clause  takes  precedence  over  any 
other  provision  of  this  contract  (particularly 
paragraph  (g)  of  the  Government  Property 
(Cost-Reimbursement,  Time-and-Materials.  or 
Labor-Hour  Contracts)  clause  and  paragraph 
(c)  of  the  Insurance — Liability  to  Third 
Persons  clause). 

(c)  Unless  the  flight  crew  members 
previously  have  been  approved  in  writing  by 
the  Contracting  Officer,  the  Contractor  shall 
not  be — 

(1)  Relieved  of  liability  for  damage,  loss,  or 
destruction  of  aircraft  sustained  during  flight; 
or 

(2)  Reimbursed  for  liabilities  to  third 
persons  for  loss  or  damage  to  property  or  for 


Federal  Register 


death  or  bodily  injury  caused  by  a! 
during  flight. 

(d)(1)  The  loss,  damage,  or  destr 
aircraft  during  flight  in  an  amount  i 
$100,000  or  20  percent  of  the  estimi 
this  contract,  whichever  is  less,  is  i 
an  equitable  adjustment  when  the 
is  not  liable  under — 

(i)  The  Government  Property  (Cc 
Reimbursement,  Time-and-Materia 
Labor-Hour  Contracts)  clause,  and 

(ii)  Paragraph  (c)  of  this  clause. 

(2)  The  equitable  adjustment  unc 
contract  for  the  resulting  repair,  rei 
or  replacement  of  aircraft  shall  be 

(i)  In  the  estimated  cost,  the  deli 
schedule,  or  both:  and 

(ii)  In  the  amount  of  any  fee  to  bi 
the  Contractor. 

(3)  In  determining  the  amount  of 
adjustment  in  the  fee.  the  Contract 
will  consider  any  fault  of  the  Conti 
employees,  or  any  subcontractor  tl 
materially  contributed  to  the  dama 
destruction. 

(4)  Failure  to  agree  on  any  adjus 
be  a  dispute  concerning  a  question 
within  the  meaning  of  the  Disputes 
this  contract. 

(e)  The  Contractor  agrees  to  be  t 
the  operating  procedures  containec 
combined  regulation:  "Contractor  I 
Operations"  in  effect  on  the  date  o 
award  (Air  Force  Regulation  55-22 
Regulation  95-20,  NAVAIR  Instruc 
and  Defense  Logistics  Agency  Regi 
8210.1).  1 1 

(End  of  clause) 

252.228-7003    Capturt  and  detei 
As  prescribed  in  228.370(d).  i 
following  clause: 

Capture  and  Detention  (Dec.  1991) 

(a)  As  used  in  this  clause — 

(1)  Captured  person  means  any  i 
of  the  Contractor  who  is — 

(i)  Assigned  to  duty  outside  the  1 
States  for  the  performance  of  this  c 
and 

(ii)  Found  to  be  missing  from  his 
place  of  employment  under  circum 
that  make  it  appear  probable  that  I 
absence  is  due  to  the  action  of  the 
any  power  not  allied  with  the  Unit 
in  a  common  military  effort;  or 

(iii)  Known  to  have  been  taken  p 
hostage,  or  otherwise  detained  by 
such  power,  whether  or  not  actuall 
in  employment  at  the  time  of  captu 
provided,  that  at  the  time  of  captui 
detention,  the  person  was  either — 

(A)  Engaged  in  activity  directly  i 
of  and  in  the  course  of  employmen 
contract;  or 

(B)  Captured  in  an  area  where  re 
be  only  in  order  to  perform  this  coi 

(2)  A  period  of  detention  begins 
day  of  capture  end  continues  until 
captured  person  is  returned  to  the  ; 
employment,  the  United  States,  or 
be  returned  to  the  jurisdiction  of  th 
States,  or  until  the  person's  death  i 
established  or  legally  presumed  to 
occurred  by  evidence  satisfactory 
Contracting  Officer,  whichever  occ 
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t.  the  Contractor  shall 
iteps  to  protect  the 
damage,  to  separate 
laged  aircraft,  to  put  all 
ossible  order  and  further, 
red  by  paragraph  (e)  of 
ractor  shall  furnish  to  the 
I  statement  of — 
ost,  or  destroyed 

rigin  of  the  damage,  loss, 

■ests  in  commingled 
craft  are  a  part;  and 
if  any,  covering  the 
!d  property. 
I'ered  by  paragraph  (e) 
ntracting  Officer  will 
Ijustment  in  the  contract 
s  made  by  the 
ling  the  obligations 

ry  and  acceptance  by 
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(k)  The  Contractor  agrees  to  be  bound  by 
the  operating  procedures  contained  in  the 
combined  regulation:  "Contractor  Flight 
Operation"  in  effect  on  the  date  of  contract 
award  (Air  Force  Regulation  55-22,  Army 
Regulation  95-20.  NAVAIR  Instruction  3710.1; 
and  Defense  Logistics  Agency  Regulation 
8210.1). 

(End  of  clause) 

252.228-7002    Aircraft  flight  risks. 

As  prescribed  in  228.370(c),  use  the 
following  clause: 

Aircraft  Flight  Risk  (Dec.  1991) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  Aircraft,  unless  otherwise  provided  in 
the  Schedule,  means — 

(i)  Aircraft  furnished  by  the  Contractor 
under  this  contract  (either  before  or  after 
Government  acceptance);  or 

(ii)  Aircraft  furnished  by  the  Government 
to  the  Contractor,  including  all  Government 
property  placed  on,  installed  or  attached  to 
the  aircraft;  provided  that  the  aircraft  and 
property  are  not  covered  by  a  separate 
bailment  agreement. 

(2)  Flight  means  any  flight  demonstration, 
flight  test,  taxi  test,  or  other  flight  made  in  the 
performance  of  this  contract,  or  for  the 
purpose  of  safeguarding  the  aircraft,  or 
previously  approved  in  writing  by  the 
Contracting  Officer. 

(i)  For  land-based  aircraft,  flight  begins 
with  the  taxi  roll  from  a  flight  line  and 
continues  until  the  aircraft  has  completed  the 
taxi  roll  to  a  flight  line. 

(ii)  For  seaplanes,  flight  begins  with  the 
launching  from  a  ramp  and  continues  until 
the  aircraft  has  completed  its  landing  run  and 
is  beached  at  a  ramp. 

(iii)  For  helicopters, ///jgA*  begins  upon 
engagement  of  the  rotors  for  the  purpose  of 
take-off  and  continues  until  the  aircraft  has 
returned  to1he  ground  and  rotors  are 
disengaged. 

(iv)  For  vertical  take-off  aircraft,  flight 
begins  upon  disengagement  from  any 
launching  platform  or  device  and  continues 
until  the  aircraft  has  been  reengaged  to  any 
launching  platform  or  device. 

(3)  Flight  crew  members  means  the  pilot, 
co-pilot,  and  unless  otherwise  provided  in  the 
Schedule,  the  flight  engineer,  navigator, 
bombardier-navigator,  and  defense  systems 
.operator  as  required,  when  assigned  to  their 
respective  crew  positions  to  conduct  any 
flight  on  behalf  of  the  Contractor. 

(b)  This  clause  takes  precedence  over  any 
other  provision  of  this  contract  (particulariy 
paragraph  (g)  of  the  Government  Property 
(Cost-Reimbursement,  Time-and-Materials,  or 
Labor-Hour  Contracts)  clause  and  paragraph 
(c)  of  the  Insurance— Liability  to  Third 
Persons  clause). 

(c)  Unless  the  flight  crew  members 
previously  have  been  approved  in  writing  by 
the  Contracting  Officer,  the  Contractor  shall 
not  be — 

(1)  Relieved  of  liability  for  damage,  loss,  or 
destruction  of  aircraft  sustained  during  flight; 
or 

(2)  Reimbursed  for  liabilities  to  third 
persons  for  loss  or  damnge  to  property  or  for 


death  or  bodily  injury  caused  by  aircraft 
during  flight. 

(d)(1)  The  loss,  damage,  or  destruction  of 
aircraft  during  flight  in  an  amount  exceeding 
SlOO.OOO  or  20  percent  of  the  estimated  cost  of 
this  contract,  whichever  is  less,  is  subject  to 
an  equitable  adjustment  when  the  Contractor 
is  not  liable  under — 

(i)  The  Government  Property  (Cost- 
Reimbursement,  Time-and-Materials,  or 
Labor-Hour  Contracts)  clause,  and 

(ii)  Paragraph  (c)  of  this  clause. 

(2)  The  equitable  adjustment  under  this 
contract  for  the  resulting  repair,  restoration, 
or  replacement  of  aircraft  shall  be  made — 

(i)  In  the  estimated  cost,  the  delivery 
schedule,  or  both;  and 

(ii)  In  the  amount  of  any  fee  to  be  paid  to 
the  Contractor. 

(3)  In  determining  the  amount  of  equitable 
adjustment  in  the  fee,  the  Contracting  Officer 
will  consider  sny  fault  of  the  Contractor,  its 
employees,  or  any  subcontractor  that 
materially  contributed  to  the  damage,  loss,  or 
destruction. 

(4)  Failure  to  agree  on  any  adjustment  shall 
be  a  dispute  concerning  a  question  of  fact 
within  the  meaning  of  the  Disputes  clause  of 
this  contract. 

(e)  The  Contractor  agrees  to  be  bound  by 
the  operating  procedures  contained  in  the 
combined  regulation:  "Contractor  Flight 
Operations"  in  effect  on  the  date  of  contract 
award  (Air  Force  Regulation  55-22,  Army 
Regulation  95-20,  NAVAIR  Instruction  3710.1; 
and  Defense  Logistics  Agency  Regulation 
8210.1). 

(End  of  clause) 

252.228-7003    Capturt  and  detention. 

As  prescribed  in  228.370(d}.  use  the 
following  clause: 

Capture  and  Detention  (Dec.  1991) 

(a)  As  used  in  this  clause — 

(1)  Captured  person  means  any  employee 
of  the  Contractor  who  is — 

(i)  Assigned  to  duty  outside  the  United 
States  for  the  performance  of  this  contract; 
and 

(ii)  Found  to  be  missing  from  his  or  her 
place  of  employment  under  circumstances 
that  make  it  appear  probable  that  the 
absence  is  due  to  the  action  of  the  force  of 
any  power  not  allied  with  the  United  States 
in  a  common  military  effort;  or 

(iii)  Known  to  have  been  taken  prisoner, 
hostage,  or  otherwise  detained  by  the  force  of 
such  power,  whether  or  not  actually  engaged 
in  employment  at  the  time  of  capture; 
provided,  that  at  the  time  of  capture  or 
detention,  the  person  was  either — 

(A)  Engaged  in  activity  directly  arising  out 
of  and  in  the  course  of  employment  under  this 
contract;  or 

(B)  Captured  in  an  area  where  required  to 
be  only  in  order  to  perform  this  contract. 

(2)  A  period  of  detention  begins  with  the 
day  of  capture  end  continues  until  the 
captured  person  is  returned  to  the  place  of 
employment,  the  United  States,  or  is  able  to 
be  returned  to  the  jurisdiction  of  the  United 
States,  or  until  the  person's  death  is 
established  or  legally  presumed  to  have 
occurred  by  evidence  satisfactory  to  the 
Contracting  Officer,  whichever  occurs  first. 


(3)  United  States  comprises  geographically 
the  50  states  and  the  District  of  Columbia. 

(4)  War  Risk  Hazards  Compensation  Act 
refers  to  the  statute  compiled  in  chapter  12  of 
title  42.  U.S.  Code  (sections  1701-1717),  as 
amended. 

(b)  If  pursuant  to  an  agreement  entered  into 
prior  to  capture,  the  Contractor  is  obligated 
to  pay  and  has  paid  detention  benefits  to  a 
captured  person,  or  the  person's  dependents, 
the  Government  will  reimburse  the 
Contractor  up  to  an  amount  equal  to  the 
lesser  of — 

(1)  Total  wage  or  salary  being  paid  at  the 
time  of  capture  due  from  the  Contractor  to 
the  captured  person  for  the  period  of 
detention;  or 

(2)  That  amount  which  would  have  been 
payable  if  the  detention  had  occurred  under 
circumstances  covered  by  the  War  Risk 
Hazards  Compensation  Act. 

(c)  The  period  of  detention  shall  not  be 
considered  as  time  spent  in  contract 
performance,  and  the  Government  shall  not 
be  obligated  to  make  payment  for  that  time 
except  as  provided  in  this  clause. 

(d)  The  obligation  of  the  Government  shall 
apply  to  the  entire  period  of  detention,  except 
that  it  is  subject  to  the  availability  of  funds 
from  which  payment  can  be  made.  The  rights 
and  obligations  of  the  parties  under  this 
clause  shall  survive  prior  expiration, 
completion,  or  termination  of  this  contract. 

(e)  The  Contractor  shall  not  be  reimbursed 
under  this  clause  for  payments  made  if  the 
employees  were  entitled  to  compensation  for 
capture  and  detention  under  the  War  Risk 
Hazards  Compensation  Act.  as  amended. 

(End  of  clause)  > 

252.228-7004    Bonds  or  other  security. 

As  prescribed  in  228.170,  use  the 
following  provision: 

Bonds  or  Other  Security  (Dec.  1991) 

(a)  Offerors  shall  furnish  a  bid  guarantee  in 

the  amount  of  $ with  their  bids.  The 

offeror  receiving  notice  of  award  shall 
furnish — 

(1)  A  performance  bond  in  the  penal 
amount  of  $ :  and 

(2)  Payment  in  full  of  any  sum  due  the 
Government. 

(b)  The  Contractor  shall  furnish  the 
performance  bond  to  the  Contracting  Officer 

within days  after  receipt  of  the  notice  of 

award.  The  Contracting  Officer  will  not  issue 
the  notice  to  proceed  until  receipt  of  an 
acceptable  performance  bond  and  payment 
of  any  sum  due  the  Government. 

(c)  Bonds  supported  by  sureties  whose 
names  appear  on  the  list  contained  in 
Treasury  Department  Circular  570  are 
acceptable.  Performance  bonds  from 
individual  sureties  are  acceptable  if  each 
person  acting  as  a  surety  provides  a  SF  28, 
Affidavit  of  Individual  Surety,  and  a  pledge 
of  assets  acceptable  to  the  Contracting 
Officer. 

(End  of  provision) 

252.228-7005    Accident  reporting  and 
Investigation  Involving  aircraft,  missiles, 
and  space  launch  vehicles. 

As  prescribed  in  228.370(e),  use  the 
following  clause: 


Accident  reporting  and  Investigation 
Involving  aircraft,  missiles,  and  space  launch 
vehicles  (Dec.  1991) 

(a)  The  Contractor  shall  report  promptly  to 
the  Administrative  Contracting  Officer  all 
pertinent  facts  relating  to  each  accident 
involving  an  aircraft,  missile,  or  space  launch 
vehicle  being  manufactured,  modified, 
repaired,  or  overhauled  in  connection  with 
this  contract. 

(b)  If  the  Government  conducts  an 
investigation  of  the  accident,  the  Contractor 
will  cooperate  and  assist  the  Government's 
personnel  until  the  investigation  is  complete. 

(c)  The  Contractor  will  include  a  clause  in 
subcontracts  under  this  contract  to  require 
subcontractor  cooperation  and  assistance  in 
accident  investigations. 

(End  of  clause) 

252.231-7000    SupplemenUI  cost 
principles. 

As  prescribed  in  231.100-70,  use  the 
following  clause: 

Supplemental  Cost  Principles  (Dec.  1991) 

When  the  allowability  of  costs  under  this 
contract  is  determined  in  accordance  with 
part  31  of  the  Federal  Acquisition  Regulation 
(FAR),  allowability  shall  also  be  determined 
in  accordance  with  part  231  of  the  Defense 
FAR  Supplement,  in  effect  on  the  date  of  this 
contract. 

(End  of  clause) 

252.231-7001    Penalties  for  unallowable 
cost*. 

As  prescribed  in  231.7004.  use  the  following 

clause: 

Penalties  for  Unallowable  Costs  (Dec.  1991) 

(a)  Definition. — Proposal  means — 

(1)  A  final  indirect  cost  rate  proposal 
submitted  by  the  Contractor  after  the 
expiration  of  its  fiscal  year  which — 

(i)  Relates  to  any  payment  made  on  the 
basis  of  billing  rates;  or 

(ii)  Will  be  used  in  negotiating  the  final 
contract  price. 

(2)  The  final  statement  of  costs  incurred 
and  estimated  to  be  incurred  under  the 
Incentive  Price  Revision  clause  (if 
applicable),  which  is  used  to  establish  the 
final  contract  price. 

(b)  Contractors  which  include  unallowable 
costs  in  a  proposal  are  subject  to  assessment 
of  penalties.  "The  penalties  are  prescribed  in 
10  U.S.C.  2324.  which  is  implemented  in 
subpari  231.70  of  the  Defense  FAR 
Supplement. 

(c)  The  Contractor  shall  not  include  in  any 
proposal  any  cost  which  is  unallowable,  as 
defined  in  FAR  pari  31. 

(d)  If  the  Contracting  Officer  determines  by 
clear  and  convincing  evidence  that  a  cost 
submitted  by  the  Contractor  in  its  proposal  is 
unallowable,  the  Contractor  shall  be 
assessed  a  penalty  equal  to— 

(1)  The  amount  of  the  disallowed  cost 
allocated  to  this  contract;  plus 

(2)  Simple  interest,  to  be  computed — 

(i)  On  the  amount  the  Contractor  was  paid 
(whether  as  a  progress  or  billing  payment)  in 
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excess  of  the  amount  to  which  the  Contractor 
was  entitled. 

(ii)  Using  the  applicable  rate  effective  for 
each  six  month  interval  prescribed  by  the 
Secretary  of  the  Treasury  pursuant  to  Public 
Law  92-41  (85  S'.at.  97). 

(e)  If  the  Contracting  Officer  determines 
that  a  cost  submitted  by  the  Contractor  in  its 
proposal  includes  a  cost  previously 
determined  to  be  unallowable  for  the 
Contractor,  then  the  Contractor  will  be 
assessed  an  additional  penalty  in  an  amount 
equal  to  two  times  the  amount  of  the 
unallowable  cost. 

(f)  Determinations  under  (d)  and  (e)  of  this 
clause  are  final  decisions  within  the  meaning 
of  the  Contract  Disputes  Act  of  1978  (41 
U.S.C.  604.  e/se?.). 

(g)  The  Government  is  entitled  to  assess  an 
additional  penalty  of  not  more  than  $10,000 
per  proposal,  if  any  penalty  is  assessed  under 
paragraphs  (d)  or  (e)  of  this  clause. 

(h)  Contractor  submission  of  unallowable 
costs  is  also  subject  to  the  provisions  of  18 
U.S.C.  287  and  31  U.S.C.  3729. 

(i)  Payment  by  the  Contractor  of  any 
penalty  assessed  under  this  clause  does  not 
constitute  repayment  to  the  Government  of 
any  unallowable  cost  which  has  been  paid  by 
the  Government  to  the  Contractor. 
(End  of  clause] 

252.232-7000    Advance  payment  pool. 

As  prescribed  in  232.412-70(a),  use  the 
following  clause: 

Advance  Payment  Pool  (Dec.  1991) 

(a)  Notwithstanding  any  other  provision  of 
this  contract,  advance  payments  will  be 
made  for  contract  petformance  in  accordance 
with  the  Determinations,  Findings,  and 
Authorization  for  Advance  payment  dated 


(b)  Payments  made  in  accordance  with  this 
clause  shall  be  governed  by  the  terms  and 
conditions  of  the  Advance  Payment  Pool 
Agreement  between  the  United  States  of 
America  and  [insert  the  name  of  the 
contractor].  The  Agreement  is  incorporated  in 
the  contract  by  reference. 
(End  of  clause) 

252.232-7001    Disposition  of  paynwnts. 

As  prescribed  in  232.412-70(b),  use  the 
following  clause: 

Disposition  of  Payment  (Dec.  1991) 

Payment  will  be  by  a  dual  payee  Treasury 
check  made  payable  to  the  contractor  or  the 
[insert  the  name  of  the  disbursing  office  in 
the  advance  payment  pooi  agreement],  and 
will  be  forwarded  to  that  disbursing  office  for 
appropriate  disposition. 

(End  of  clause) 

252.232-7002    Progress  payments  for 
foreign  military  sales  acquisitions. 

As  prescribed  in  232.502^*-70(a),  use 
the  following  clause: 

Progress  Payments  for  Foreign  Military  Sales 
Acquisitions  (Doc.  1991) 

If  this  contract  includes  foreign  military 
sales  (FMS)  requirements,  the  Contractor 
shall— 


(a)  Submit  a  separate  progress  payment 
request  for  each  progress  payment  rate;  and 

(b)  Submit  a  supporting  schedule 
showing — 

(1)  The  amount  of  each  request  distributed 
to  each  country's  requirements;  and 

(2)  Total  price  per  contract  line  item 
applicable  to  each  separate  progress  payment 
rate. 

(c)  Identify  in  each  progress  paj-menf 
request  the  contract  requirements  to  which  it 
applies  (i.e..  FMS  or  U.S.): 

(d)  Calculate  each  request  on  the  basis  of 
the  prices,  costs  (including  costs  to  complete), 
subcontractor  progress  payments,  and 
progress  payment  liquidations  of  the  contract 
requirements  to  which  it  applies:  and 

(e)  Distribute  costs  among  contract  line 
items  and  countries  in  a  manner  acceptable 
to  the  Administrative  Contracting  Officer. 
(End  of  clause) 

252.232-7003    Rexible  progress  payments. 

As  prescribed  in  232.502-4-70(b),  use 
the  following  clause: 

Flexible  Progress  Payments  (Dec  1901) 

(a)  This  contract  is  subject  to  flexible 
progress  payment  procedures  as  set  forth  in 
this  clause  and  Defense  FAR  Supplement 
232.502-1-71. 

(1)  The  progress  payment  rate  of  this 

contract  is percent.  This  percentage 

applies  instead  of  the  customary  uniform 
progress  payment  rate  and  liquidation  rate  of 
the  Progress  Payments  clause. 

(2)  The  progress  payment  rate  of  this 
contract  was  determined  by  the  DoD  Cash 
Flow  Computer  Model  [name]  dated 

,  using  percent  as  the  minimum 

rate  for  the  Contractor's  investment  (as  a 
weighted  average  of  costs)  in  its  work  in 
process  inventory  over  the  life  of  the 
contract. 

(b)  If  actual  and  projected  cash  flow  data 
generated  during  contract  performance  reveal 
that  the  customary  flexible  progress  payment 
rate  will  result  in  a  Contractor  investment  in 
work  in  process  inventory  more  than  two 
percentage  points  higher  or  lower  than  the 
minimum  rate  of  Contractor  investment 
specified  in  paragraph  (a)(2)  of  this  clause, 
the  progress  payment  rate  shall  be 
redetermined  by  using  the  DoD  Cash  Flow 
Computer  Model.  Unless  it  contained  an 
error,  the  version  of  the  DoD  Cash  Flow 
Computer  Model  identified  in  paragraph 
(a)(2)  of  this  clause  shall  be  used  for  any 
redetermination.  The  customary  flexible 
progress  payment  rate  shall  not  be  less  than 
the  customarj'  uniform  progress  payment  rate 
that  would  have  applied  to  this  contract 
absent  flexible  progress  payment  procedures, 
and  the  progress  payment  rate  shall  not  be 
greater  than  100  percent. 

(c)  Notwithstanding  paragraph  (b)  of  this 
clause,  if  at  any  time  the  flexible  progress 
payment  rate  is  determined  to  be  overstated 
because  any  factual  data  submitted  by  the 
Contractor  in  support  of  the  rate  computation 
was  not  current,  accurate,  and  complete  at 
the  time  the  flexible  progress  payment  rate 
was  established,  the  progress  payment  rate 
shall  be  reduced  to  the  rate  that  should  have 
been  calculated  using  the  model  specified  in 
paragraph  (a)(2)  of  this  clause.  The 


Contractor  shall  pay  interest  in  accordance 
with  paragraph  (d)  of  this  clause  on  all 
resulting  overpayments,  computed  from  the 
dale  of  the  Government's  overpayment,  to  the 
date  of  liquidation  of  the  overpayment. 
Payment  of  any  unliquidated  overpayment 
and  interest  shall  be  due  30  days  after  the 
date  of  the  first  written  demand  for  payment. 

(d)  Interest  shall  be  simple  interest  at  the 
rate  established  by  the  Secretary  of  the 
Treasury  as  provided  in  Section  12  of  the 
Contract  Disputes  Act  of  1978  (Pub.  L.  95- 
503),  which  is  applicable  at  the  time  the 
Government  made  the  overpayment,  and  then 
at  the  rate  applicable  for  each  six  month 
period  as  fixed  by  the  Secretary,  until  the 
overpayment  is  liquidated. 

(e)  Flexible  progress  payment  terms  will  be 
made  available  to  subcontractors  in 
accordance  with  paragraph  (j)  of  the  Progress 
Payments  clause  and  Defense  FAR 
Supplement  232.502-l-71(b)(4). 

(End  of  clause) 

252.233-7000    Certification  of  claims  and 
requests  for  ediustroent  or  relief. 

As  prescribed  in  233.7001,  use  the 
following  clause: 

Certification  of  Claims  and  Requests  for 
Adjustment  or  Relief  (Dec.  19V1) 

(a)  Any  contract  claim,  request  for 
equitable  adjustment  to  contract  terms, 
request  for  relief  under  l>ublic  Law  8&-804.  or 
other  similar  request  exceeding  $100,000  shall 
bear,  at  the  time  of  submission,  the  following 
certificate  given  by  a  senior  company  official 
in  charge  at  the  plant  or  location  involved: 

I  certify  that  the  claim  is  made  in  good 
faith,  that  the  supporting  data  are  accurate 
and  complete  to  the  best  of  my  knowledge 
and  belief:  and  that  the  amount  requested 
accurately  reflects  the  contract  adfustment 
for  which  the  Contractor  believes  the 
Government  is  liable. 


(Official's  Name) 


(Title) 

(b)  The  certification  in  paragraph  (a)  of  this 
clause  requires  full  disclosure  of  all  relevant 
facts,  including  coat  and  pricing  data. 

(c)  The  certification  requirement  in 
paragraph  (a)  of  this  clause  does  not  apply  to: 

(1)  Requests  for  routine  contract  payments; 
for  example,  those  for  payment  for  accepted 
supplies  and  services,  routine  vouchers  under 
cost-reimbursement  type  contracts,  and 
progress  payment  invoices;  or 

(2)  Final  adjustments  under  incentive 
provisions  of  contracts. 

(d)  In  those  situations  where  no  claim 
certification  for  the  purposes  of  10  U.S.C. 
2410  has  been  submitted  prior  to  the 
inception  of  a  contract  dispute,  a  single 
certification,  using  the  language  prescribed 
by  the  Contract  Disputes  Act  but  signed  by  a 
senior  company  official  in  charge  at  the  plant 
or  location  involved,  will  satisfy  the 
certification  requirements  of  both  statutes. 

(e)  If  this  is  a  request  for  equitable 
adjustment  under  a  substantially  completed 
contract  or  a  completed  contract,  the 
certification  will  be  expanded  to  include  the 
following: 


Pederal  Registw 

This  claim  includes  only  costs  fo 
performing  the  alleged  change,  anc 
include  any  costs  which  have  alref 
reimbursed  or  which  have  been  sei 
claimed.  All  indirect  costs  claimed 
properly  allocable  to  the  alleged  cl 
accordance  with  applicable  acquis 
regulations.  I  am  aware  that  the  su 
of  a  false  claim  to  the  Government 
in  the  assessment  of  significant  cri 
civil  penalties  and  fines. 

(End  of  clause) 

252.234-7000    Notice  of  coet/sci 
control  systems. 

As  prescribed  by  234.005-70, 
following  provision: 

Cost/Schedule  Control  Systems  (D 

(a)  The  Offeror  shall  submit  a 
comprehensive  plan  for  compliano 
cost/schedule  control  systems  crifi 
DoDI  5000.2.  Defense  Acquisition 
Management  Policies  and  Procedui 
plan  shall — 

(1)  Describe  the  cost/schedule  c( 
systems  (C/SCS)  the  Offeror  intent 
performance  of  the  contract. 

(2)  Distinguish  between  the  Offei 
existing  management  systems  and 
modifications  proposed  to  meet  the 

(3)  Describe  the  management  syt 
their  application  in  all  major  functi 
areas  in  terms  of: 

(i)  The  work  breakdown  structur 
(ii)  Planning, 
(iii)  Budgeting, 
(iv)  Scheduling, 
(v)  Work  authorization, 
(vi)  Cost  accumulation, 
(vii)  Measurement  and  reporting 
and  schedule  performance, 
(viii)  Variance  analysis,  and 
(ix)  Baseline  control. 

(4)  Describe  compliance  with  ea( 
criteria.  (Preferably,  cross-referenc 
appropriate  elements  in  the  descri[ 
systems  with  the  items  in  the  checl 
C/SCS  criteria  in  AFSCP 173-5.  M 
5,  NAVSO  P3627,  DLAH  8400.2,  DC 
P7641.47,  Cost/Schedule  Control  S; 
Criteria  joint  Implementation  Cuid 

(5)  Identify  the  major  subcontrac 
major  subcontracted  effort  if  majoi 
subcontractors  have  not  been  selec 
planned  for  appUcation  of  the  crite 

(6)  Describe  the  proposed  procec 
administration  of  the  criteria  as  ap 
subcontractors. 

(b)  If  the  Offeror  is  using  C/SCS 
have  been  accepted  by  the  Govern 
operating  C/SCS  under  a  current 
Memorandum  of  Understanding,  th 
may  submit  either  instead  of  the 
comprehensive  plan. 

(c)  The  Offeror  shall  provide  infc 
and  assistance  as  requested  by  the 
Contracting  Officer  for  evaluation  ( 
compliance  with  the  cited  criteria. 

(d)  The  Government  will  evaluat 
Offeror's  plan  for  C/SCS  before  coi 
award. 

(e)  The  prime  contractor  and  the 
Government  shall  agree  to  subcont 
selected  for  application  of  the  C/S( 
The  Contractor  will  contractually  r 
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jarate  progress  payment 
rogresB  payment  rate;  and 
jporting  schedule 

of  each  request  distributed 

requirements;  and 

er  contract  line  item 

I  separate  progress  payment 

ich  progress  paj-ment 

ct  requirements  to  which  it 

or  U.S.); 

ch  request  on  the  basis  of 

ncluding  costs  to  complete), 

jress  payments,  and 

liquidations  of  the  contract 

hich  it  applies;  and 

sts  among  contract  line 

IS  in  a  manner  acceptable 

ive  Contracting  Officer. 


»xR>l«  progr«ss  paym«flts. 
in  232.502-4-70(b),  use 
use: 

'ayments  (Dec  1901) 

is  subject  to  flexible 
procedures  as  set  forth  in 
feiwe  FAR  Supplement 

payment  rate  of  this 
_  percent.  This  percentage 
ihe  customary  uniform 
'ate  and  liquidation  rate  of 
snts  clause, 
payment  rate  of  this 
mined  by  the  DoD  Cash 
idel  [name]  dated 
}  percent  as  the  minimum 
;:tor'8  investment  (as  a 
)f  costs)  in  its  work  in 
jver  Ihe  life  of  the 

projected  cash  flow  data 
jntract  performance  reveal 
flexible  progress  payment 
Contractor  investment  in 
.'en  lory  more  than  two 
ligher  or  lower  than  the 
)ntractor  investment 
iph  [a)(2]  of  this  clause, 
nt  rate  shall  be 
ing  the  DoD  Cash  Flow 
fnless  it  contained  an 
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shall  be  used  for  any 
le  customary  flexible 
ate  shall  not  be  less  than 
irm  progress  payment  rate 
plied  to  this  contract 
[ress  payment  procedures, 
yment  rate  shall  not  be 
■cent. 

ng  paragraph  (b)  of  this 
e  the  flexible  progress 
ermined  to  be  overstated 
1  data  submitted  by  the 
irt  of  the  rate  computation 
:urate,  and  complete  at 
I  progress  payment  rate 
3  progres,s  payment  rate 
the  rale  that  should  have 
ig  the  mode!  specified  in 
:his  clause.  The 


Contractor  shall  pay  interest  in  accordance 
with  paragraph  (d)  of  this  clause  on  all 
resulting  overpayments,  computed  from  the 
dale  of  the  Government's  overpayment,  to  the 
date  of  liquidation  of  Ihe  overpayment. 
Payment  of  any  unliquidated  overpayment 
and  interest  shall  be  due  30  days  after  the 
date  of  the  first  written  demand  for  payment. 

(d)  Interest  shall  be  simple  interest  at  the 
rate  established  by  the  Secretary  of  the 
Treasury  as  provided  in  Section  12  of  the 
Contract  Disputes  Act  of  1978  (Pub.  L.  95- 
5C3),  which  is  applicable  at  the  time  the 
Government  made  the  overpayment  and  then 
at  the  rate  applicable  for  each  six  month 
period  as  fixed  by  the  Secretary,  until  the 
overpayment  is  liquidated. 

(e)  Flexible  progress  payment  terms  will  be 
made  available  to  subcontractors  in 
accordance  with  paragraph  (j)  of  the  Progress 
Payments  clause  and  Defense  FAR 
Supplement  232.502-l-71(b)(4J. 

(End  of  clause) 

252.233-7000    Cvrtiflcabon  of  ctaiins  and 
rtqtMsts  for  adjuAtiiMnt  or  rolief . 

As  prescribed  in  233.7001.  use  the 
following  clause: 

Certification  of  Claims  and  Requests  for 
Adjustment  or  Relief  (Dec.  1991) 

(a)  Any  contract  claim,  request  for 
equitable  adjustment  to  contract  terms, 
request  for  relief  under  Public  Law  85-804,  or 
other  similar  request  exceeding  $100,000  shall 
bear,  at  the  time  of  submission,  the  following 
certificate  given  by  a  senior  company  official 
in  charge  at  the  plant  or  location  involved: 

I  certify  that  the  claim  is  made  in  good 
faith,  that  the  supporting  data  are  accurate 
and  complete  to  the  best  of  my  knowledge 
and  belief;  and  that  the  amount  requested 
accurately  reflects  the  contract  adjustment 
for  which  the  Contractor  believes  the 
Government  is  liable. 

(Official's  Name) 

(Title) 

(b)  The  certification  in  paragraph  (a)  of  this 
clause  requires  full  disclosure  of  all  relevant 
facts,  including  cost  and  pricing  data. 

(c)  The  certification  requirement  in 
paragraph  (a)  of  this  clause  does  not  apply  to: 

(1)  Requests  for  routine  contract  payments: 
for  example,  those  for  payment  for  accepted 
supplies  and  services,  routine  vouchers  under 
cost-reimbursement  type  contracts,  and 
progress  payment  invoices;  or 

(2)  Final  adjustments  under  incentive 
provisions  of  contracts. 

(d)  In  those  situations  where  no  claim 
certification  for  the  purposes  of  10  U.S.C. 
2410  has  been  submitted  prior  to  the 
inception  of  a  contract  dispute,  a  single 
certification,  using  the  language  prescribed 
by  the  Contract  Disputes  Act  but  signed  by  a 
senior  company  official  in  charge  at  the  plant 
or  location  involved,  will  satisfy  the 
certification  requirements  of  both  statutes. 

(e)  If  this  is  a  request  for  equitable 
adjustment  under  a  substantially  completed 
contract  or  a  completed  contract,  the 
certification  will  be  expanded  to  include  the 
following: 


This  claim  includes  only  costs  for 
performing  the  alleged  change,  and  does  not 
include  any  costs  which  have  already  been 
reimbursed  or  which  have  been  separately 
claimed.  All  indirect  costs  claimed  are 
properly  allocable  to  the  alleged  change  in 
accordance  with  applicable  acquisition 
regulations.  I  am  aware  that  the  submission 
of  a  false  claim  to  the  Government  can  result 
in  the  assessment  of  significant  criminal  and 
civil  penalties  and  fines. 

(End  of  clause) 

252.234-7000    Notic*  of  costyschMluto 
control  tystem*. 

As  prescribed  by  234,005-70,  use  the 
following  provision: 

Cost/Schedule  Control  Systems  (Dec  IWI) 

(a)  The  Offeror  shall  submit  a 
comprehensive  plan  for  compliance  with  the 
cost/schedule  control  systems  criteria  of 
DoDI  5000.2.  Defense  Acquisition 
Management  Policies  and  Procedures.  The 
plan  shall — 

(1)  Descrit>e  the  cost/schedule  control 
systems  (C/SCS)  the  Offeror  intends  to  use  in 
performance  of  the  contract. 

(2)  Distinguish  between  the  Offeror's 
existing  management  systems  and 
modifications  proposed  to  meet  the  criteria. 

(3)  Describe  the  management  systems  and 
their  application  in  all  major  functional  cost 
areas  in  terms  of: 

(i)  The  work  breakdown  structure, 
(ii)  Planning, 
(iii)  Budgeting, 
(iv)  Scheduling, 
(v)  Work  authorization, 
(vi)  Cost  accumulation, 
(vii)  Measurement  and  reporting  of  cost 
and  schedule  performance, 
(viii)  Variance  analysis,  and 
(ix)  Baseline  control. 

(4)  Describe  compliance  with  each  of  the 
criteria.  (Preferably,  cross-reference 
appropriate  elements  in  the  description  of 
systems  with  the  items  in  the  checklist  for  the 
C/SCS  criteria  in  AFSCP 173-5,  AMC-P  715- 
5,  NAVSO  P3627,  DLAH  8400.2.  DCAA 
P7641.47,  Cost/Schedule  Control  Systems 
Criteria  Joint  Implementation  Guide.) 

(5)  Identify  the  major  subcontractors,  or 
major  subcontracted  effort  if  major 
subcontractors  have  not  been  selected, 
planned  for  application  of  the  criteria. 

(6)  Describe  the  proposed  procedure  for 
administration  of  the  criteria  as  applied  to 
subcontractors. 

(b)  If  the  Offeror  is  using  C/SCS  which 
have  been  accepted  by  the  Government,  or  is 
operating  C/SCS  under  a  current 
Memorandum  of  Understanding,  the  Offeror 
may  submit  either  instead  of  the 
comprehensive  plan. 

(c)  The  Offeror  shall  provide  information 
and  assistance  as  requested  by  the 
Contracting  Officer  for  evaluation  of 
compliance  with  the  cited  criteria. 

(d)  The  Government  will  evaluate  the 
Offeror's  plan  for  C/SCS  before  contract 
award. 

(e)  The  prime  contractor  and  the 
Government  shall  agree  to  subcontractors 
selected  for  application  of  the  C/SCS  criteria. 
The  Contractor  will  contractually  require  the 


selected  subcontractors  to  comply  with  the 
criteria.  If  either  the  prime  or  subcontractor 
requests,  the  Government,  at  its  option,  may 
conduct  demonstrations  and  reviews  of  these 
selected  subcontractors'  management 
systems. 

(End  of  provision) 

252.234-7001    Co«t/sch«dul«  control 
•ystomt. 

As  prescribed  in  234,005-70.  use  the 
following  clause: 

Cost/Schedule  Control  Systems  (Dec.  1991) 

(a)  The  Contractor  shall  establish, 
maintain,  and  use  in  the  performance  of  this 
contract  cost/schedule  control  systems  (C/ 
SCS)  meeting  the  criteria  of  DoDl  5000.2. 
Defense  Acquisition  Management  Policies 
and  Procedures. 

(b)  Within  90  calendar  days  of  contract 
award,  or  a  longer  period  if  the  Contracting 
Officer  agrees,  the  Contractor  shall — 

(1)  Furnish  the  Contracting  Officer  a 
description  of  the  C/SCS  applicable  to  this 
contract.  The  description  shall — 

(i)  Be  in  the  form  and  detail  as  indicated  by 
the  AFSCP  173-5.  AMC-P  715-5,  NAVSO 
P3627,  DLAH  8400.2,  DCAA  P7641.47  Cost 
Schedule  Control  Systems  Criteria  Joint 
Implementation  Guide  (the  Guide):  or 

(ii)  Be  in  the  form  and  detail  required  by 
the  Contracting  Officer. 

(2)  Be  prepared  to  demonstrate  the 
operation  of  the  Contractor's  C/SCS  to  the 
Government  for  compliance  with  the  criteria 
of  DoDI  5000.2. 

(c)  The  Contracting  Officer  shall  reference 
the  description  of  the  accepted  C/SCS  in  the 
contract.  The  Contractor  shall  maintain  and 
use  the  accepted  C/SCS  in  the  performance 
of  this  contract. 

(d)  The  Contractor  shall  submit  proposed 
changes  to  the  accepted  C/SCS  to  the 
Contracting  Officer  for  review  and  approval. 
The  Contracting  Officer  shall  advise  the 
Contractor  of  the  acceptability  of  such 
changes  within  80  days  after  receipt. 

(e)  When  systems  existing  at  time  of 
contract  award  do  not  comply  with  the 
criteria,  the  Contractor  shall  make 
adjustments  necessary  to  ensure  compliance 
at  no  change  in  contract  price  or  fee. 

(f)  The  Contractor  agrees  to  provide  access 
to  all  pertinent  records  and  data  requested  by 
the  Contracting  Officer  or  duly  authorized 
representative.  Access  is  for  the  purpose  of 
reviewing  the  demonstration  in  paragraph  (b) 
of  this  clause  and  also  to  permit  Government 
surveillance  to  ensure  continuing  application 
of  the  accepted  systems  to  this  contract. 

(g)  The  Contractor  shall  correct  deviations 
from  accepted  systems  discovered  during 
contract  performance,  as  directed  by  the 
Contracting  Officer. 

(h)  The  Contractor  shall  require  that  each 
selected  subcontractor,  as  agreed  to  by  the 
Contracting  Officer,  shall  meet  the  C/SCS 
criteria  as  set  forth  in  the  Guide.  All  such 
subcontracts  shall  have  provisions  for 
demonstration,  review,  acceptance,  and 
surveillance  of  systems,  to  be  conducted  by 
the  Government,  at  its  option,  when 
requested  by  the  Contractor  or  subcontractor. 

(i)  If  the  Contractor  or  subcontractor  is 
utilizing  C/SCS  which  have  been  previously 


accepted,  or  is  operating  such  systems  under 
a  current  Memorandum  of  Understanding,  the 
Contracting  Officer  may  waive  all  or  part  of 
the  provisions  concerning  demonstration  and 
review. 
(End  of  clause) 

252.23S-7000    Indemnification  undor  10 
U.S.C.  2354— fixed  price. 

As  prescribed  in  235.070-3.  use  the 
following  clause: 

Indemnification  Under  10  U.S.C.  2354— Fixed 

Price  (Dec  1991) 

(a)  This  clause  provides  for  indemnification 
under  10  U.S.C.  2354  if  the  Contractor  meets 
all  the  terms  and  conditions  of  this  clause. 

(b)  Claims,  losses,  and  damages  covered — 

(1)  Claims  by  third  persons  for  death, 
bodily  injury,  sickness,  or  disease,  or  the  loss, 
damage,  or  lost  use  of  properiy.  Claims 
include  those  for  reasonable  expenses  of 
litigation  or  settlement.  The  term  third 
persons  includes  employees  of  the  contractor: 

(2)  The  loss,  damage,  and  lost  use  of  the 
Contractor's  property,  but  excluding  lost 
profit;  and 

(3)  Loss,  damage,  or  lost  use  of  the 
Government's  property. 

(c)  The  claim,  loss,  or  damage — 

(1)  Must  arise  from  the  direct  performance 
of  this  contract; 

(2)  Must  not  be  compensated  by  insurance 
or  other  means,  or  be  within  deductible 
amounts  of  the  Contractor's  insurance; 

(3)  Must  result  from  an  unusually 
hazardous  risk  as  specifically  defined  in  the 
contract; 

(4)  Must  not  result  from  willful  misconduct 
or  lack  of  good  faith  on  the  part  of  any  of  the 
Contractor's  directors  or  officers,  managers, 
superintendents,  or  other  equivalent 
representatives  who  have  supervision  or 
direction  of— 

(i)  All  or  substantially  all  of  the 
Contractor's  business: 

(ii)  All  or  substantially  all  of  the 
Contractor's  operations  at  any  one  plant  or 
separate  location  where  this  contract  is  being 
performed:  or 

(iii)  A  separate  and  complete  major 
industrial  operation  connected  with  the 
performance  of  this  contract; 

(5)  Must  not  be  a  liability  assumed  under 
any  contract  or  agreement  (except  for 
subcontracts  covered  by  paragraph  (h)  of  this 
clause),  unless  the  Contracting  Officer  (or  in 
contracts  with  the  Department  of  the  Navy, 
the  Department)  specifically  approved  the 
assumption  of  liability:  and 

(6)  Must  be  certified  as  just  and  reasonable 
by  the  Secretary  of  the  department  or 
designated  representative. 

(d)  The  Contractor  shall  buy  and  maintain, 
to  the  extent  available,  insurance  against 
unusually  hazardous  risks  in  the  form, 
amount,  period(s)  of  time,  at  the  rale(s),  and 
with  such  insurers,  as  the  Contracting  Officer 
(or,  for  Navy  contracts,  the  Department)  may 
from  time  to  time  require  and  approve.  If  the 
cost  of  this  insurance  is  higher  than  the  cost 
of  the  insurance  the  Contractor  had  as  of  the 
date  of  the  contract,  the  Government  shall 
reimburse  the  Contractor  for  the  difference  in 
cost,  as  long  as  it  is  properly  allocable  to  this 
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contract  and  it  not  included  in  the  contract 
price.  The  Government  shall  not  be  liable  for 
claims,  loss,  or  damage  if  insurance  was 
available  and  is  either  required  or  approved 
under  this  paragraph. 

(e)  A  reduction  of  the  insurance  coverage 
maintained  by  the  Contractor  on  the  date  of 
the  execution  of  this  contract  shall  not 
increase  the  Government's  liability  under  this 
clause  unless  the  Contracting  Officer 
consents,  and  the  contract  price  is  equitably 
adjusted,  if  appropriate,  to  reflect  the 
Contractor's  consideration  for  the 
Government's  assumption  of  increased 
liability. 

(f)  Notice.  The  Contractor  shall— 

(1)  Promptly  notify  the  Contracting  Officer 
of  any  occurronce.  action,  or  claim  that  might 
trigger  the  Government's  liability  under  this 
clause; 

(2)  Furnish  the  proof  or  evidence  of  any 
claim,  loss,  or  damage  in  the  form  and 
maimer  that  the  Government  requires;  and 

(3)  Immediately  provide  copies  of  all 
pertinent  papers  that  the  Contractor  receives 
or  has  received. 

(g)  The  Government  may  direct,  participate 
in.  and  supervise  the  settlement  or  defense  of 
the  claim  or  action.  The  Contractor  shall 
comply  with  the  Government's  directions  and 
execute  any  authorizations  required. 

(h)  Flowdown.  The  Government  shall 
indemnify  the  Contractor  if  the  Contractor 
has  an  obligation  to  indemnify  a 
subcontractor  under  any  subcontract  at  any 
tier  under  this  contract  for  the  unusually 
hazardous  risk  identified  in  this  contract  only 
if—  ' 

(1)  The  Contracting  Officer  gave  prior 
written  approval  for  the  Contractor  to 
provide  in  a  subcontract  fdr  the  Contractor  to 
indemnify  the  subcontractor  for  unusually 
hazardous  risks  defined  in  this  contract; 

(2)  The  Contracting  Officer  approved  those 
indemnification  provisions; 

(3)  The  subcontract  indemnification 
provisions  entitle  the  Contractor,  or  the 
Government,  or  both,  to  direct,  participate  in, 
and  supervise  the  settlement  or  defense  of 
relevant  actions  and  claims;  and 

(4)  The  subcontract  provides  the  same 
rights  and  duties,  the  same  provisions  for 
notice,  furnishing  of  papers  and  the  like, 
between  the  Contractor  and  the 
subcontractor,  as  exist  between  the 
Government  and  the  Contractor  under  this 
clause. 

(i)  The  Government  may  discharge  its 
obligations  under  paragraph  (h)  of  this  clause 
by  making  payments  directly  to 
subcontractors  or  to  persons  to  whom  the 
subcontractors  may  be  liable. 

(j)  The  rights  and  obligations  of  the  parties 
under  this  clause  shall  survive  the 
termination,  expiratioa  or  completion  of  this 
contract. 

(End  of  clause) 

252.235-7001    Indemnification  under  10 
U.S.C.  2354— cost  reimbursement 

As  prescribed  in  235.070-3,  use  the 
following  clause: 


Indemnification  Under  10  U.S.C.  2354— Cost 
Reimbursement  (Dec.  1991) 

(a)  This  clause  provides  for  indemnification 
under  10  U.S.C.  2354  if  the  Contractor  meets 
all  the  terms  and  conditions  of  this  clause. 

(b)  Claims,  losses,  and  damages  covered — 

(1)  Claims  by  third  persons  for  death, 
bodily  injury,  sickness,  or  disease,  or  the  loss, 
damage,  or  lost  use  of  property.  Claims 
include  those  for  reasonable  expenses  of 
litigation  or  settlement.  The  term  "third 
persons"  includes  employees  of  the 
Contractor; 

(2)  The  loss,  damage,  and  lost  use  of  the 
Contractor's  property,  but  excluding  lost 
profit;  and 

(3)  Loss,  damage,  or  lost  use  of  the 
Govertunent's  property. 

(c)  The  claim,  loss,  or  damage — 

(1)  Must  arise  from  the  direct  performance 
of  this  contract; 

(2)  Must  not  be  compensated  by  insurance 
or  other  means,  or  be  within  deductible 
amounts  of  the  Contractor's  insurance: 

(3)  Must  result  from  an  unusually 
hazardous  risk  as  specifically  defined  in  the 
contract; 

(4)  Must  not  result  from  willful  misconduct 
or  lack  of  good  faith  on  the  part  of  any  of  the 
Contractor's  directors  or  officers,  managers, 
superintendents,  or  other  equivalent 
representatives  who  have  supervision  or 
direction  of — 

(i)  All  or  substantially  all  of  the 
Contractor's  business; 

(ii)  All  or  substantially  all  of  the 
Contractor's  operations  at  any  one  plant  or 
separate  location  where  this  contract  is  being 
performed;  or 

(iii)  A  separate  and  complete  major 
industrial  operation  connected  with  the 
performance  of  this  contract; 

(5)  Must  not  be  a  liability  assumed  under 
any  contract  or  agreement  (except  for 
subcontracts  covered  by  paragraph  (i)  of  this 
clause),  unless  the  Contracting  Officer  (or  in 
contracts  with  the  Department  of  the  Navy, 
the  Department)  specifically  approved  the 
assumption  of  liability;  and 

(6)  Must  be  certified  as  just  and  reasonable 
by  the  Secretary  of  the  department  or 
designated  representative. 

(d)  A  reduction  of  the  insurance  coverage 
maintained  by  the  Contractor  on  the  date  of 
the  execution  of  this  contract  shall  not 
increase  the  Government's  liability  under  this 
clause  unless  the  Contracting  Officer 
consents,  and  the  contract  price  is  equitably 
adjusted,  if  appropriate,  to  reflect  the 
Contractor's  consideration  for  the 
Government's  assumption  of  increased 
liability. 

(e)  Notice.  The  Insurance — Liability  to 
Third  Persons  clause  of  this  contract  applies 
also  to  claims  under  this  clause.  In  addition, 
the  Contractor  shall — 

(1)  Promptly  notify  the  Contracting  Officer 
of  any  occurrence,  action,  or  claim  that  might 
trigger  the  Government's  liability  under  this 
clause; 

(2)  Furnish  the  proof  or  evidence  of  any 
claim,  loss,  or  damage  in  the  form  and 
manner  that  the  Government  requires;  and 

(3)  Immediately  provide  copies  of  all 
pertinent  papers  that  the  contractor  receives 
or  has  received. 


(f)  The  Government  may  direct,  participate 
in,  and  supervise  the  settlement  or  defense  of 
the  claim  or  action.  The  Contractor  shall 
comply  with  the  Government's  directions, 
and  execute  any  authorizations  required. 

(g)  The  Limitation  of  Cost  clause  of  this 
contract  does  not  apply  to  the  Government's 
obligations  under  this  clause.  The  obligations 
under  this  clause  are  excepted  from  the 
release  required  by  the  Allowable  Cost,  Fee, 
and  Payment  clause  of  this  contract. 

(h)  Under  this  clause,  a  claim,  loss,  or 
damage  arises  from  the  direct  performance  of 
this  contract  if  the  cause  of  the  claim,  loss,  or 
damage  occurred  during  the  period  of 
performance  of  this  contract  or  as  a  result  of 
the  performance  of  this  contract. 

(i)  Flowdown.  The  Government  shall 
indemnify  the  Contractor  if  the  Contractor 
has  an  obligation  to  indemnify  a 
subcontractor  under  any  subcontract  at  any 
tier  under  this  contract  for  the  unusually 
hazardous  risk  identified  in  this  contract  only 
if— 

(1)  The  Contracting  Officer  gave  prior 
written  approval  for  the  Contractor  to 
provide  in  a  subcontract  for  the  Contractor  to 
indemnify  the  subcontractor  for  unusually 
hazardous  risks  defined  in  this  contract; 

(2)  The  Contracting  Officer  approved  those 
indemnification  provisions: 

(3)  The  subcontract  indemnification 
provisions  entitle  the  Contractor,  or  the 
Government,  or  both,  to  direct,  participate  in. 
and  supervise  the  settlement  or  defense  of 
relevant  actiqns  and  claims;  and 

(4)  The  subcontract  provides  the  same 
rights  and  duties,  the  same  provisions  for 
notice,  furnishing  of  paper  and  the  like, 
between  the  Contractor  and  the 
subcontractor,  as  exist  between  the 
Government  and  the  Contractor  under  this 
clause. 

(j)  The  Government  may  discharge  its 
obligations  under  paragraph  (i)  of  this  clause 
by  making  payments  directly  to 
subcontractors  or  to  persons  to  whom  the 
subcontractors  may  be  liable. 

(k)  The  rights  and  obligations  of  the  parties 
under  this  clause  shall  survive  the 
termination,  expiration,  or  completion  of  this 
contract. 

(End  of  clause) 

252.235-7002    Animal  welfare. 

As  prescribed  in  235.071(a),  use  the 
following  clause: 

Animal  Welfare  (Dec.  1991) 

(a)  The  Contractor  shall  register  its 
research  facility  with  the  Secretary  of 
Agriculture  in  accordance  with  7  U.S.C.  2316 
and  9  CFR  subpart  C.  and  i  2.3a  and  furnish 
evidence  of  such  registration  to  the 
Contracting  Officer  before  beginning  work 
under  this  contract. 

(b)  The  Contractor  shall  acquire  animals 
only  from  dealers  licensed  by  the  Secretary 
of  Agriculture  under  7  U.S.C.  2133  and  9  CFR 
subpart  A.  |5  2.1  through  2.11.  or  from 
sources  that  are  exempt  from  licensing  under 
those  sections. 

(c)  The  Contractor  agrees  that  the  care  and 
use  of  animals  %vill  conform  with  the 
pertinent  laws  of  the  United  States  and 


regulations  of  the  Department  of 
(see  7  U.S.C.  2131  et.  seq.  and  9  C 
subchapter  A,  parts  1  through  4). 

(d)  The  Contracting  Officer  ma 
immediately  saspecd,  in  whole  o 
work  and  further  payments  unde 
contract  for  failure  to  comply  wit 
requirements  of  paragraphs  (a)  t) 
this  clause. 

(1)  The  suspension  will  stay  in 
the  Contractor  complies  with  the 
requirements. 

(2)  Failure  to  complete  corrccti 
within  the  time  specified  by  the  ( 
Officer  may  result  in  termination 
contract  and  removal  of  the  Cent 
name  from  the  list  of  contractors 
approved  Public  Health  Service  \ 
Assurances. 

(e)  The  Contractor  may  reques 
of  its  facility  snd  a  current  listing 
dealers  from  the  Regional  Office 
Animal  and  Rant  Health  Inspect: 
(APHIS),  United  Slates  Drpartmc 
Agriculture  (USD.^),  for  the  regie 
its  research  facilit>  is  located.  Th 
the  appropriate  APHIS  regional  o 
well  as  information  concerning  tt 
may  be  obtained  by  contacting  tl: 
Staff  Officer.  Animal  Care  Staff,  l 
APHIS,  Federal  Center  Biuldifl«.  1 
MD  20782. 

(f)  The  Contractor  shall  iiKlud< 
including  this  paragraph  (f).  In  all 
subcontracts  involving  research  ( 
vertebrate  animals. 

(End  of  clause) 

il 
252Jrafr-70M    FrtquwKy  muM* 

As  prescribed  in  235.071(b), 
following  clause: 

Frequency  Autbotizatioa  (Dec.  It 

(a)  The  Contractor  shall  obtain 
authorizatioa  for  radio  frequencic 
in  support  of  this  contract 

(b)  For  any  experimental,  devel 
or  operational  equipment  for  whii 
appropriate  frequency  allocation 
been  made,  the  Contractor  shall  ( 
technical  operating  characteristic 
proposed  electromagnetic  radiatii 
the  Contracting  Officer  during  th< 
planning,  experimental,  or  deveio 
phase  of  contract  performance. 

(c)  The  Contracting  Officer  sha 
procedures  for  obtaining  radio  fre 
authorization. 

(d)  The  Cootractor  shall  includ* 
including  this  paragraph  (d),  in  aL 
subcontracts  requiring  the  deveio 
production,  construction,  testing, 
of  a  device  for  which  a  radio  freq 
authorization  is  required. 

(End  of  clause) 
Alternate  I  (Dec  1991) 

Substitute  the  following  paragri 
paragraph  (c)  of  the  basic  clause  i 
procedures  authorize  use  of  DD  F 
Application  for  Frequency  Authoi 

(c)  The  Contractor  shall  use  DD 
Application  for  Frequency  Autboi 
obtain  radio  frequency  authorizat 
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(f)  The  Government  may  direct,  participate 
in,  and  supervise  the  settlement  or  defense  of 
the  claim  or  action.  The  Contractor  shall 
comply  with  the  Government's  directions, 
and  execute  any  authorizations  required. 

(g)  The  Limitation  of  Cost  clause  of  this 

contract  does  not  apply  to  the  Government's 

obligations  under  this  clause.  The  obligations 

under  this  clause  are  excepted  from  the 

release  required  by  the  Allowable  Cost,  Fee. 

and  Payment  clause  of  this  contract. 

(h)  Under  this  clause,  a  claim,  loss,  or 
damage  arises  from  the  direct  performance  of 
this  contract  if  the  cause  of  the  claim,  loss,  or 
damage  occurred  during  the  period  of 
performance  of  this  contract  or  as  a  result  of 
the  performance  of  this  contract. 

(ij  Flowdown.  The  Government  shall 
indemnify  the  Contractor  if  the  Contractor 
has  an  obligation  to  indemnify  a 
subcontractor  under  any  subcontract  at  any 
tier  under  this  contract  for  the  unusually 
hazardous  risk  identified  in  this  contract  only 
if—  ' 

(1)  The  Contracting  Officer  gave  prior 
written  approval  for  the  Contractor  to 
provide  in  a  subcontract  for  the  Contractor  to 
indemnify  the  subcontractor  for  unusually 
hazardous  risks  defined  in  this  contract; 

(2)  The  Contracting  Officer  approved  those 
indemnification  provisions; 

(3)  The  subcontract  indemnification 
provisions  entitle  the  Contractor,  or  the 
Government,  or  both,  to  direct,  participate  in, 
and  supervise  the  settlement  or  defense  of 
relevant  actiqns  and  claims;  and 

(4)  The  subcontract  provides  the  same 
rights  and  duties,  the  same  provisions  for 
notice,  furnishing  of  paper  and  the  like, 
between  the  Contractor  and  the 
subcontractor,  as  exist  between  the 
Government  and  the  Contractor  under  this 
clause. 

(j)  The  Government  may  discharge  its 
obligations  under  paragraph  (i)  of  this  clause 
by  making  payments  directly  to 
subcontractors  or  to  persons  to  whom  the 
subcontractors  may  be  liable. 

(k)  The  rights  and  obligations  of  the  parties 
under  this  clause  shall  survive  the 
termination,  expiration,  or  completion  of  this 
contract. 

(End  of  clause) 

252.235-7002    Animal  weHar*. 

As  prescribed  in  235.071(a),  use  the 
following  clause: 

Animal  Welfare  (Dec.  1991) 

(a)  The  Contractor  shall  register  its 
research  facility  with  the  Secretary  of 
Agriculture  in  accordance  with  7  U.S.C.  2316 
and  9  CFR  subpart  C,  and  i  2.3a  and  furnish 
evidence  of  such  registration  to  the 
Contracting  Officer  before  beginning  work 
under  this  contract. 

(b)  The  Contractor  shall  acquire  animals 
only  from  dealers  licensed  by  the  Secretary 
of  Agriculture  under  7  U.S.C.  2133  and  9  CFR 
subpart  A,  |S  2.1  through  2.11,  or  from 
sources  that  are  exempt  from  licensing  under 
those  sections. 

(c)  The  Contractor  agrees  that  the  care  and 
use  of  animals  %vill  conform  with  the 
pertinent  laws  of  the  United  States  and 


regulations  of  the  Department  of  Agriculture 
(see  7  U.S.C.  2131  et.  seq.  and  9  CFR 
subchapter  A.  parts  1  through  4). 

(d)  The  Contracting  Officer  may 
immediately  taspeDd.  in  whole  or  in  pari, 
work  and  further  payments  under  thia 
contract  for  failure  to  comply  with  the 
requirement*  of  paragraphs  (a)  through  (c)  of 
this  clause. 

(1)  The  suspension  will  stay  in  effect  until 
the  Contractor  complies  with  the 
requirement*. 

(2)  Failure  to  complete  corrective  action 
within  the  time  specified  by  the  Contracting 
Officer  may  result  in  termination  of  this 
contract  and  removal  of  the  Contractor's 
name  from  the  list  of  contractort  with 
approved  Public  Health  Service  Welfare 
Assurances. 

(e)  The  Contractor  may  request  registration 
of  its  facility  and  a  current  listing  of  licensed 
dealers  from  the  Regional  Office  of  the 
Animal  and  Rant  Health  Inspection  Service 
(APHIS),  United  Slates  Department  of 
Agriculture  (USD.A),  for  the  region  in  which 
its  research  facility  is  located.  The  location  of 
the  appropriate  APHIS  regional  office,  aa 
well  as  information  concerning  this  program 
may  be  obtained  by  contacting  the  Senior 
Staff  Officer,  Animal  Care  Staff,  USDA/ 
APHIS,  Federal  Center  Bvilding.  Hyattsviile. 
MD  20782. 

(f)  The  Contractor  shall  iiKlude  this  clause, 
including  this  paragraph  (f).  In  all 
subcontracts  Involving  research  of  live 
vertebrate  animals. 


(End  of  clause) 

II 
252Jrafr-70M    FfquwKy  ■tittwftaitten. 

As  prescribed  in  235.071(b).  use  the 
following  clause: 

Frequency  AutborizatioD  (Dec.  1981) 

(a)  The  Contractor  shall  obtain 
authorizatioa  for  radio  frequencies  requfavd 
in  support  of  this  contract 

(b)  For  any  experimental,  developmental, 
or  operational  equipment  for  which  the 
appropriate  frequency  allocation  has  not 
been  made,  the  Contractor  shall  provide  the 
technical  operating  characteristics  of  the 
proposed  Klectro magnetic  radiating  device  to 
the  Contracting  Officer  during  the  initial 
planning,  experimental,  or  developmental 
phase  of  contract  performance. 

(c)  The  Contracting  Officer  shall  furnish  the 
procedures  for  obtaining  radio  frequency 
authorization. 

(d)  The  Cootractor  shall  include  this  clause, 
including  this  paragraph  (d).  in  all 
subcontracts  requiring  the  development, 
production,  construction,  testing,  or  operation 
of  a  device  for  which  a  radio  frequency 
authorization  is  required. 

(End  of  clause) 
Alternate  I  (Dec  1991) 

Substitute  the  following  paragraph  (c)  for 
paragraph  (c)  of  the  basic  clause  if  agency 
procedures  authorize  use  of  DD  Form  1494, 
Application  for  Frequency  Authorization: 

(c)  The  Contractor  shall  use  DD  Form  1494, 
Application  for  Frequency  Authorization,  to 
obtain  radio  frequency  authorization. 


252.235-7004    Option  to  extend  the  ttm 
of  the  contrecL 

As  prescribed  in  235.015-71(i)(2].  use 
the  following  clause: 

Option  to  Extend  the  Term  of  the  Contract 
(Dec  1991) 

If  the  Contractor's  proposal  covers  an 
additional  period(s)  which  could  be  treated 
as  an  optional  period(s),  the  Contracting 
Officer  may — 

(a)  Add  the  additional  period(s)  to  the 
contract  as  an  option(s];  and 

(b)  Exercise  such  option(8)  by  written 
notice  of  exercise  at  any  time  during  the 
pcrfonnanre  period  or  any  extensions 
thereof. 

(End  of  clause) 

2S2.^3S-700S    Contractor-acquired 
property. 

As  prescribed  in  235X}15-71(i](2),  use 
the  following  clause: 

Contractor-Acquired  Property  (Dec  1991) 

(a)  Definition.  Property,  as  used  in  this 
clause,  means  all  nonexpendable  tangible 
personal  property  (except  material) — 

(1)  Described  in  FAR  45.101,  including 
automatic  data  processing  equipment  as 
defined  in  FAR  31XXn.  and  facilities  as 
defined  in  FAR  45.301; 

(2)  Which  is  acquired  with  funds  provided 
under  this  contract  for  the  conduct  of 
research; 

(3)  Which  the  Confractor  has  specifically 
identified  in  its  proposal;  and 

(4)  Which  the  Contracting  Officer  has 
authorized  the  Contractor  to  acquire. 

(b)  The  Contracting  Officer  may  accept  the 
identification  and  description  in  the 
Contractor's  proposal  of  property  to  be 
Contractor-acquired  property  as  advance 
notification  required  by  subparagraphs  (a) 
and  (b)  of  the  clause  of  this  contract  entitled 
"Subcontracts  Under  Cost-Reimbursement 
and  Letter  Contracts." 

(c)  Except  for  those  items  specifically 
identified  in  the  contract  as  required  by  Block 
27a  of  the  DD  Form  2222  (Researoh  Contract 
(SFRC)/Modification,  Short  Form),  award  of 
this  contract  constitutes  the  Contracting 
Officer's  written  consent  to  acquire  property 
in  the  Contractor's  proposal. 

(d)  The  Contracting  Officer  will  approve  or 
disapprove  subcontracts  to  acquire  the  items 
listed  in  Block  27a  of  the  DD  Form  2222  after 
the  award  of  any  contract  resulting  from  this 
solicitation. 

(End  of  clause) 

252.235-7006    Title  to  contractor-acquired 


As  prescribed  in  235.015-71(!)(2],  use 
the  following  clause: 

Htle  to  Contractor-Acquired  Property  (Dec 
1991) 

(a)  Definition.  Property,  as  used  in  this 
clause,  has  the  meaning  given  in  the 
Contractor-Acquired  Property  clause  of  this 
contract. 

(b)  Title  shall  vest  in  the  Contractor 
without  further  obligation  when  the 
property — 


(1)  Has  an  acquisition  cost  of  $1,000  or 
more; 

(2)  Was  specifically  identified  in  the 
Contractor's  proposal:  and 

(3)  Is  property  other  than  that  property  for 
which  a  determination  of  title  is  deferred. 
Property  for  which  the  determination  of  title 
is  deferred  shall  be  identified  in  Block  27b  of 
the  DD  Form  2222,  Research  Contract 
(SFRC)/Modification,  Short  Form. 

(c)  Title  in  all  property  which— 

(1)  Has  an  acquisition  cost  of  $1,000  or 
more:  end 

(2)  Was  not  specifically  idenUfied  in  the 
Contractor's  proposal:  or 

(3)  Is  property  for  which  a  determination  of 
title  is  deferred,  may  vest — 

(i)  In  the  Government: 

(ii)  In  the  Contractor  or 

(iii)  In  the  Contractor,  subject  to  the  right  of 
the  Government  to  direct  transfer  of  the  title 
back  to  the  Government  or  third  parties,  lite 
Government  may  exercise  this  right  at  any 
time  up  to  and  Including  the  twelfth  month 
after  completion  or  termination  of  the 
contract.  The  Government  at  any  time  may 
remove  an  item  of  property  from  this 
category,  give  up  the  right  to  direct  Uanafer  of 
the  title  back  to  the  Government  or  third 
parties,  and  transfer  title  to  the  Contractor. 

(d)  Transfer  of  Utie  beck  to  the 
Government  or  third  parties  shall  not  be  the 
basis  for  any  claim  by  the  Contractor.  The 
Government  Property  (Cost-Reimbursement. 
Time  and  Material,  or  Labor  Hour  Contracts) 
clause  and  its  Alternate  I  of  this  contract 
apply  to  any  changes  in  property. 

(e)  Property  acquired  with  funds  made 
available  under  this  contract  shall  be 
considered  Goverrmient  property  subject  to 
the  Government  Property  clause  until  title  to 
such  property  vests  in  the  Contractor  without 
right  of  the  Goverrmient  to  direct  transfer  of 
the  title  back  to  the  Government  or  third 
parties. 

(f)  Within  45  days  following  the  end  of  the 
calendar  year  or  the  Contractor's  fiscal  year, 
the  Contractor  shall  furnish  the  Contracting 
Officer  a  list  of  all  property  with  an 
acquisition  cost  of  $1,000  or  more  which  the 
Contractor  acquired  under  this  contract 
during  that  year  and  to  which  title  has  not 
vested  in  the  Contractor. 

(Fjtd  of  clauae) 

2S2.23S-7007    Advance  payments. 

As  prescribed  in  235.015-71(i)(2).  use 

the  following  clause: 

Advance  PaymenU  (Dec  19n) 

The  advance  payment  pool  agreement 
between  the  Contractor  and  one  or  more 
military  departments  which  is  in  effect  as  of 
the  date  of,  and  applies  to,  this  contract  shall 
govern  advance  payments  made  under  this 
contract.  If  such  an  agreement  is  not  in  effect 
as  of  the  dale  of  this  conUvct  the  Allowabie 
Cost  and  Payment  clause  of  this  contract 
shall  govern  payments  to  the  Contractor. 

(End  of  clause) 

252.235-7008    Inspection  and  acceptance. 

As  prescribed  in  235X)15-71(i)(2},  use 
the  following  clause: 


3653S         Federal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31.,  1991  /  Rules  and  Regulations 


Inspection  and  Acceptance  (Dec.  1991) 

The  Scientific  Program  Officer  designated 
in  Block  11  on  the  DD  Form  2222  (Research 
Contract  (SFRCj/Modification,  Short  Form) 
of  this  contract  shall  conduct  inspection  and 
acceptance  of  the  final  delivery.  The 
Scientific  Program  Officer  shall  have  at  least 
30  days  after  contractual  delivery  for 
acceptance. 

(End  of  clause) 

252.235-7009    Restriction  on  printing. 

As  prescribed  in  235.015-71(i)(2).  use 
the  following  clause: 

Restriction  on  Printing  (Dec  1991) 

The  Contractor  is  authorized  to  reproduce 
reports,  data,  or  other  written  materials,  if 
required,  provided  the  material  produced 
does  not  exceed  5,000  production  units  of  any 
page,  and  items  consisting  of  multiple  pages 
do  not  exceed  25.000  production  units  in  the 
aggregate.  The  Contractor  shall  obtain  the 
express  prior  written  authorization  of  the 
Contracting  Officer  to  reproduce  material  in 
excess  of  these  quantities. 

(End  of  clause) 

252.236-7000    Modification  proposals- 
price  tKeaitdown. 

As  prescribed  in  236.570(a),  use  the 
follovdng  clause: 

Modification  Proposals — Price  Breakdown 
(Dec.1991) 

(a)  The  Contractor  shall  furnish  a  price 
breakdown,  itemized  as  required  and  ivithin 
the  time  specified  by  the  Contracting  Officer, 
with  any  proposal  for  a  conU-act 
modification. 

(b)  The  price  breakdown — 

(1)  Must  include  sufficient  detail  to  permit 
an  analysis  of  profit,  and  of  all  costs  for — 

(i)  Material; 

(ii)  Labor 

(iii)  Equipment: 

(iv)  Subcontracts;  and 

(v)  Overhead;  and 

(2)  Must  cover  all  work  involved  in  the 
modification,  whether  the  work  was  deleted, 
added,  or  changed. 

(c)  The  Contractor  shall  provide  similar 
price  breakdowns  to  support  any  amounts 
claimed  for  subcontracts. 

(d)  The  Contractor's  proposal  shall  include 
a  justification  for  any  time  extension 
proposed. 

(End  of  clause) 

252.236-7001    Contract  drawings,  map*, 
and  specifications. 

As  prescribed  in  236.570(a).  use  the 
following  clause: 

Contract  Dranvings.  Maps,  and  Specifications 
(Dec  1991) 

(a)  The  Government — 

(1)  Will  provide  the  Contractor,  without 

charge sets  (five  unless  otherwise 

specified)  of  large-scale  contract  drawings 
and  specifications  except  publications 
incorporated  into  the  technical  provisions  by 
reference; 

(2)  Will  furnish  additional  sets  on  request, 
for  the  cost  of  reproduction;  and 


(3)  May,  at  its  option,  furnish  the 
Contractor  one  set  of  reproducibles,  or  half- 
size  drawings,  in  lieu  of  the  drawings  in 
paragraph  (a)(1)  of  this  clause. 

(b)  The  Contractor  shall — 

(1)  Check  all  drawings  furnished 
immediately  upon  receipt; 

(2)  Compare  all  drawings  and  verify  the 
figures  before  laying  out  the  work; 

(3)  Promptly  notify  the  Contracting  Officer 
of  any  discrepancies;  and 

(4)  Be  responsible  for  any  errors  which 
might  have  been  avoided  by  complying  with 
this  paragraph  (b). 

(c)  Large  scale  drawings  shall,  in  general, 
govern  small  scale  drawings.  Figures  marked 
on  drawings  shall,  in  general,  be  followed  in 
preference  to  scale  measurements. 

(d)  Omissions  from  the  drawings  or 
specifications  or  the  misdescription  of  details 
of  work  which  are  manifestly  necessary  to 
carry  out  the  intent  of  the  drawings  and 
specifications,  or  which  are  customarily 
performed,  shall  not  relieve  the  contractor 
from  performing  such  omitted  or 
misdescribed  details  of  the  work,  but  shall  be 
performed  as  if  fully  and  correctly  set  forth 
and  described  in  the  drawings  and 
specifications. 

(e)  The  work  shall  conform  to  the 
specifications  and  the  contract  drawings 
identified  on  the  following  index  of  drawings: 


Title 


File 


and 


Drawing 
No. 


(End  of  clause) 

252^36-7002    OtMtructton  of  navigable 
waterways. 

As  prescribed  in  236.570(b)(1),  use  the 
following  clause: 

Obstruction  of  Navigable  Waterways  (Dec 
1991) 

(a)  The  Contractor  shall — 

(1)  Promptly  recover  and  remove  any 
material,  plant,  machinery,  or  appliance 
which  the  contractor  loses,  dumps,  throws 
overboard,  sinks,  or  misplaces,  and  which,  in 
the  opinion  of  the  Contracting  Officer,  may 
be  dangerous  to  or  obstruct  navigation; 

(2)  Give  immediate  notice,  with  description 
and  locations  of  any  such  obstructions,  to  the 
Contracting  Officer  and 

(3)  When  required  by  the  ConU-acting 
Officer,  mark  or  buoy  such  obstructions  until 
the  same  are  removed. 

(b)  The  Contracting  Officer  may — 

(1)  Remove  the  obstructions  by  contract  or 
otherwise  should  the  Contractor  refuse, 
neglect,  or  delay  compliance  with  paragraph 
(a)  of  this  clause;  and 

(2)  Deduct  the  cost  of  removal  from  any 
monies  due  or  to  become  due  to  the 
Contractor,  or 

(3)  Recover  the  cost  of  removal  under  the 
Contractor's  bond. 

(c)  The  Contractor's  liability  for  the 
removal  of  a  vessel  wrecked  or  sunk  without 
fault  or  negligence  is  limited  to  that  provided 
in  sections  15, 19,  and  20  of  the  River  and 
Harbor  Act  of  March  3. 1899  (33  U.S.C.  410  et. 
seg.). 


(End  of  clause) 

252.236-7003    Payment  for  mobilization 
and  preparatory  work. 

As  prescribed  in  236.570(b)(2).  use  the 
following  clause: 

Payment  for  Mobilization  and  Preparatory 
Work  (Dec  1991) 

(a)  The  Government  will  make  payment  to 
the  Contractor  under  the  procedures  in  this 
clause  for  mobilization  and  preparatory  work 
under  item  no 

(b)  Payments  will  be  made  for  actual 
payments  by  the  Contractor  on  work 
preparatory  to  commencing  actual  work  on 
the  construction  items  for  which  payment  is 
provided  under  the  terms  of  this  contract  as 
follows — 

(1)  For  construction  plant  and  equipment 
exceeding  $25,000  in  value  per  unit  (as 
appraised  by  the  Contracting  Officer  at  the 
work  site)  acquired  for  the  execution  of  the 
work; 

(2)  Transportation  of  all  plant  and 
equipment  to  the  site; 

(3)  Material  purchased  for  the  prosecution 
of  the  contract,  but  not  to  be  incorporated  in 
the  work; 

(4)  Construction  of  access  roads  or 
railroads,  camps,  trailer  courts,  mess  halls, 
dormitories  or  living  quarters,  field 
headquarters  facilities,  and  construction 
yards; 

(5)  Personal  services;  and 

(6)  Hire  of  plant. 

(c)  Requests  for  payment  must  include — 

(1)  A  certified  account  of  the  Contractor's 
actual  expenditures; 

(2)  Supporting  documentation,  including 
receipted  bills  or  certified  copies  of  payrolls 
and  freight  bills;  and 

(3)  The  Contractor's  certificate — 
(i)  Showing  that  it  has  acquired  the 

construction  plant,  equipment  and  material 
free  from  all  encumbrances: 

(ii)  Agreeing  that  the  construction  plant 
equipment,  and  material  will  not  be  removed 
from  the  site  without  the  written  permission 
of  the  Contracting  Officer  and 

(iii)  Agreeing  that  structures  and  facilities 
prepared  or  erected  for  the  prosecution  of  the 
contract  work  will  be  maintained  and  not 
dismantled  prior  to  the  completion  and 
acceptance  of  the  entire  work,  without  the 
written  permission  of  the  Contracting  Officer. 

(d)  Upon  receiving  a  request  for  payment, 
the  Government  will  make  payment,  less  any 
prescribed  retained  percentage,  if — 

(1)  The  Contracting  Officer  finds  the — 

(i)  Construction  plant  material,  equipment 
and  the  mobilization  and  preparatory  work 
performed  are  suitable  and  necessary  to  the 
efficient  prosecution  of  the  contract  and 

(ii)  Preparatory  work  has  been  done  with 
proper  economy  and  efficiency. 

(2)  Payments  for  construction  plant 
equipment  material,  and  structures  and 
facilities  prepared  or  erected  for  prosecution 
of  the  contract  work  do  not  exceed — 

(i)  The  Contractor's  cost  for  the  work 
performed  less  the  estimated  value  upon 
completion  of  the  contract  and 
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(ii)  100  percent  of  the  cost  to  th 
of  any  items  having  no  apprecial 
value:  and 

(iii)  75  percent  of  the  cost  to  th 
of  items  which  do  have  an  appre 
salvage  value. 

(e)  (1)  Payments  will  continue 

for  item  no ,  and  all  paj 

be  deducted  from  the  contract  pr 
item,  until  the  total  deductions  rt 
item  to  zero,  after  which  no  furth 
will  be  made  under  this  item. 

(2)  If  the  total  of  payments  so  i 
not  reduce  this  item  to  zero,  the  I 
be  paid  to  the  Contractor  in  the  f 
under  the  contract 

(3)  The  retained  percentage  wi 
accordance  with  the  Payments  tt 
clause  of  this  contract 

(f)  The  Contracting  Officer  sha 
the  value  and  suitability  of  the  c< 
plant  equipment  materials,  strut 
facilities.  "The  Contracting  Office 

'  determinations  are  not  subject  to 

(End  of  clause] 

252.236-7004  Payment  tor  mo 
and  demobilization. 

As  prescribed  in  236.570(b] 
following  clause: 

Payment  for  Mobifizatioa  and  Dt 
(Decltn) 

(a)  The  Government  wi!l  pay  a 
the  mobilization  and  demobilizal 
the  Contractor's  plant  and  equipi 
contract  lump  sum  price  for  this  i 

(1) percent  of  the  lum 

upon  completion  of  the  contracta 
mobilization  at  the  work  site. 

(2)  The  remaining per 

completion  of  demobilization. 

(b)  The  Contracting  Officer  ma 
Contractor  to  furnish  cost  data  tc 
portion  of  the  bid  if  the  Cootracti 
believes  that  the  percentages  in  | 
(a)  (1)  and  (2)  of  this  clause  do  nc 
reasonable  relation  to  the  cost  of 
this  contract 

(1)  Failure  to  justify  such  price 
satisfaction  of  the  Contracting  O: 
result  in  payment  a«  determined 
Contracting  Officer,  of— 

(i)  Actual  mobilization  costs  at 
of  mobillzatiofl: 

(ii)  Actual  demobilization  costt 
completion  of  demobilization:  an 

(iii)  The  remainder  of  this  item 
payment  tmder  this  contract 

(2)  The  Contracting  Officer's  d< 
of  the  actual  costs  in  paragraph  (i 
clause  is  not  subject  to  appeal. 

(End  of  clause] 

252.236-7005    Airfield  safety  pi 

As  prescribed  in  236.S70(bK3).  i 
following  clause.  At  some  airfielc 
of  the  primary  surface  is  1.500  iet 
on  each  side  of  the  runway  cente 
such  instances,  substitute  the  pro 
the  clause. 

Airfield  Sefsty  PrecautioiM  (Dec. 

(d)  Definitions.  As  used  in  this 
(1)  Landing  areas  means — 


inesday.  July  31.,  1991  /  Rules  and  Regulations 


Federal  Regigter  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations         36537 


Ion,  furnish  the 
if  reproducibles,  or  half- 
j  of  the  drawings  in 
his  clause. 
r  shall — 
ings  furnished 
iceipt; 

awings  and  verify  the 
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I  omitted  or 

of  the  work,  but  shall  be 
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i  contract  drawings 
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and 


Drawing 
No. 
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(End  of  clause] 

252.236-7003    Payment  for  mobilization 
and  preparatory  worit. 

As  prescribed  in  236.570(b)(2),  use  the 
following  clause: 

Payment  for  Mobilization  and  Preparatory 
Work  (Dec  1991) 

(a)  The  Government  will  make  payment  to 
the  Contractor  under  the  procedures  in  this 
clause  for  mobilization  and  preparatory  work 
under  item  no 

(b)  Payments  will  be  made  for  actual 
payments  by  the  Contractor  on  work 
preparatory  to  commencing  actual  work  on 
the  construction  items  for  which  payment  is 
provided  under  the  terms  of  this  contract  as 
follows — 

(1)  For  construction  plant  and  equipment 
exceeding  $25,000  in  value  per  unit  (as 
appraised  by  the  Contracting  Officer  at  the 
work  site)  acquired  for  the  execution  of  the 
work: 

(2)  Transportation  of  all  plant  and 
equipment  to  the  site: 

(3)  Material  purchased  for  the  prosecution 
of  the  contract,  but  not  to  be  incorporated  in 
the  work: 

(4)  Construction  of  access  roads  or 
railroads,  camps,  trailer  courts,  mess  halls, 
dormitories  or  living  quarters,  field 
headquarters  facilities,  and  construction 
yards: 

(5)  Personal  services:  and 

(6)  Hire  of  plant. 

(c)  Requests  for  payment  must  include — 

(1)  A  certified  account  of  the  ConU-actor's 
actual  expenditures: 

(2)  Supporting  documentation,  including 
receipted  bills  or  certified  copies  of  payrolls 
and  freight  bills:  and 

(3)  The  Contractor's  certificate — 
(i)  Showing  that  it  has  acquired  the 

construction  plant,  equipment,  and  material 
free  from  all  encumbrances: 

(ii)  Agreeing  that  the  construction  plant, 
equipment,  and  material  will  not  be  removed 
from  the  site  without  the  written  permission 
of  the  Contracting  Officer  and 

(iii)  Agreeing  that  structures  and  facilities 
prepared  or  erected  for  the  prosecution  of  the 
contract  work  will  be  maintained  and  not 
dismantled  prior  to  the  completion  and 
acceptance  of  the  entire  work,  without  the 
written  permission  of  the  Contracting  Officer. 

(d)  Upon  receiving  a  request  for  payment, 
the  Government  will  make  payment,  less  any 
prescribed  retained  percentage,  if— 

(1)  The  Contracting  Officer  finds  the— 

(i)  Construction  plant,  material,  equipment, 
and  the  mobilization  and  preparatory  work 
performed  are  suitable  and  necessary  to  the 
efficient  prosecution  of  the  contract:  and 

(ii)  Preparatory  work  has  been  done  with 
proper  economy  and  efficiency.    . 

(2)  Payments  for  construction  plant 
equipment  material,  and  structures  and 
facilities  prepared  or  erected  for  prosecution 
of  the  contract  work  do  not  exceed — 

(i)  The  Contractor's  cost  for  the  work 
performed  less  the  estimated  value  upon 
completion  of  the  contract  and 


(ii)  100  percent  of  the  cost  to  the  contractor 
of  any  items  having  no  appreciable  salvage 
value:  and 

(iii)  75  percent  of  the  cost  to  the  contractor 
of  items  which  do  have  an  appreciable 
salvage  value. 

(e)  (1)  Payments  will  continue  to  he  made 

for  item  no ,  and  all  payments  will 

be  deducted  from  the  contract  price  for  this 
item,  until  th«  total  deductions  reduce  this 
item  to  zero,  after  which  no  further  payments 
will  be  made  under  this  item. 

(2)  If  the  total  of  payments  so  made  does 
not  reduce  thia  item  to  zero,  the  balance  will 
be  paid  to  the  Contractor  in  the  final  payment 
under  the  contract 

(3)  The  retained  percentage  will  be  paid  in 
accordance  with  the  Payments  to  Contractor 
clause  of  thia  contract 

(f)  The  Contracting  Officer  shall  determine 
the  value  and  suitability  of  the  construction 
plant  equipment,  materials,  structures  and 
facilities.  "The  Omtracting  Officer's 

'  determinations  are  not  subject  to  appeal. 

(End  of  clause) 

252.236-7004    Payment  for  mebfflzstlon 
and  damobHizatton. 

As  prescribed  in  236.570(b)(2),  use  the 
following  clause: 

Payraani  for  Mobilizatioo  and  Damobilizatioa 
(DaclMl) 

(a)  The  Government  will  pay  all  costs  for 
the  mobilization  and  demobilization  of  all  of 
the  Contractor's  plant  and  equipment  at  the 
contract  lump  sum  price  for  this  item. 

(1) . percent  of  the  lump  sum  price 

upon  completion  of  the  contractor's 
mobilization  at  the  work  site. 

(2)  The  remaining percent  upon 

completion  of  demobilization. 

(b)  The  Contracting  Officer  may  require  the 
Contractor  to  furnish  cost  data  to  justify  this 
portion  of  the  Iwd  if  the  Cootracting  Officer 
believes  that  the  percentages  in  paragraphs 
(a)  (1)  and  (2)  of  this  clause  do  not  bear  a 
reasonable  relation  to  the  cost  of  the  work  in 
this  contract 

(1)  Failure  to  justify  such  price  to  the 
satisfaction  of  the  Contracting  Officer  will 
result  in  payment  ae  determined  by  the 
Contracting  Officer,  of — 

(i)  Actual  mobilization  costs  at  completion 
of  mobiUzation: 

(ii)  Actual  demobilization  costs  at 
completion  of  demobilization:  and 

(iii)  The  remainder  of  this  item  in  the  final 
payment  under  this  contract 

(2)  The  Contracting  Officer's  determination 
of  the  actual  costs  in  paragraph  (b)(1)  of  this 
clause  is  not  subject  to  appeal. 

(End  of  clause) 

252.236-7005    Airfield  safety  precautions. 

As  prescribed  in  236.570(b)(3),  use  the 
following  clause.  At  some  airfields,  the  width 
of  the  primary  surface  ia  1.500  feet  (7S0  feet 
on  each  side  of  the  runway  cenlerline).  In 
such  instances,  substitute  the  proper  width  in 
the  clause. 

Aiifiald  Safiaty  PrecautkNM  (Dae  IMl) 

(a)  Definitions.  Aa  used  in  this  clause — 
(1)  Landing  areas  means — 


(i)  The  primary  surfaces,  comprising  the 
surface  of  the  runway,  runway  shoulders,  and 
lateral  safety  zones.  The  length  of  each 
primary  surface  is  the  same  as  the  runway 
length.  The  width  of  each  primary  surface  is 
2.000  feet  (1,000  feet  on  each  side  of  the 
runway  centerline); 

(ii)  "The  clear  tone  beyond  the  ends  of  each 
runway,  i.e.,  the  extension  of  the  primary 
surface  for  a  distance  of  1,000  feet  beyond 
each  end  of  each  runway; 

(iii)  All  taxiways,  phis  the  lateral  clearance 
zones  along  each  side  for  the  length  of  the 
taxiways  (the  outer  edge  of  each  lateral 
clearance  zone  is  laterally  250  feet  from  the 
far  or  opposite  edge  of  the  taxiway,  eg,  a  75- 
foof-wide  taxiway  would  have  a  combined 
width  of  taxiway  and  lateral  clearance  zones 
of425  feet):  and 

(iv)  All  aircraft  parking  aprons,  plus  the 
area  125  feet  in  width  extending  beyond  each 
edge  all  around  the  aprons. 

(2)  Safety  precaution  areas  means  those 
portions  of  approach-departure  clearance 
zones  and  transitional  zones  where 
placement  of  objects  incident  to  contract 
performance  might  result  in  vertical 
projections  at  or  al>ove  the  approach- 
departure  clearance,  or  the  transitional 
surface. 

(i)  The  approach-departure  clearance 
surface  is  an  extension  of  the  primary  surface 
and  the  clear  zone  at  each  end  of  each 
runway,  for  a  distance  of  50.000  feet  first 
along  an  inclined  (glide  angle)  and  then  along 
a  horizontal  plane,  t)oth  flaring  symmetrically 
about  the  runway  centeriine  extended. 

(A)  The  inclined  plane  (glide  angle]  begins 
in  the  clear  zone  200  feet  past  the  end  of  the 
runway  (and  primary  surface)  at  the  same 
elevation  as  the  end  of  the  runway.  It 
continues  upward  at  a  slope  of  50:1  (1  foot 
vertically  for  each  50  feet  horizontally)  to  an 
elevation  of  500  feet  above  the  established 
airfield  elevation.  At  that  point  the  plane 
becomes  horizontal,  continuing  at  that  same 
uniform  elevation  to  a  point  50.000  feet 
longitudinally  from  the  beginning  of  the 
inclined  plane  (glide  angle)  and  ending  there. 

(B)  The  width  of  the  surface  at  the 
beginning  of  the  inclined  plane  (glide  angle) 
is  the  same  aa  the  width  of  the  clear  zone.  It 
then  flares  uniformly,  reaching  the  maximum 
width  of  16.000  feet  at  the  end. 

(ii)  The  approach-departure  cJearance  zone 
is  the  grotmd  area  under  the  approach- 
departure  clearance  surface. 

(iii)  The  transitional  surface  is  a  sideways 
extension  of  all  primary  surfaces,  dear  zones, 
and  approach-deiMTture  clearance  surfaces 
along  inclined  planes. 

(A)  The  inclined  plane  in  each  case  t>egins 
at  the  edge  of  the  surface. 

(B)  The  slope  of  the  incline  plane  is  7:1  (1 
foot  vertically  for  each  7  feet  horizontally).  It 
continues  to  the  point  of  intersection  with 
the— 

(7)  Inner  horizontal  surface  (which  is  the 
horizontal  plane  ISO  feet  above  the 
established  airfield  elevation);  or 

(2)  Outer  horizontal  surface  (which  is  the 
horizontal  plane  500  feet  alwve  the 
established  airfield  elevation),  whichever  is 
applicable. 

(iv)  The  "transitional  zone"  is  the  ground 
area  under  the  transitional  surface.  (It  adjoins 


the  primary  surface,  dear  sooe.  and 
approach-departure  clearance  zone.) 

(b)  General.  (1)  The  ConUactor  shall 
comply  with  the  requirements  of  this  rlouse 
while — 

(i)  Operating  all  ground  equipment  (mobile 
or  stationary): 

(ii)  Placing  all  materials;  and 

(iii)  Performing  all  work,  upon  and  around 
all  airfields. 

(2)  The  requirements  of  this  clause  are  in 
addition  to  any  other  safety  requirements  of 
this  contract 

(c)  The  Contractor  shall — 

(1)  Report  to  the  Contracting  Officer  before 
initiating  any  work; 

(2)  Notify  the  Contracting  Officer  of 
proposed  dianges  to  locations  and 
operations; 

(3)  Not  pennit  either  its  equipment  or 
persaooel  to  use  any  runway  for  purposes 
other  than  aircraft  operation  without 
permission  of  the  Contracting  Ofticer.  unless 
the  runway  is — 

(i)  Closed  by  order  of  the  ConUacting 
Officer,  and 

(ii)  Marked  as  provided  in  paragraph  (d)(2) 
of  this  clause; 

(4)  Keep  all  paved  surfaces,  such  as 
runways,  taxiways.  and  hardstands.  dean  at 
all  times  and.  specifically,  free  from  small 
stones  which  might  damage  aircraft 
propellers  or  jet  aircraft; 

(5)  Operate  mobile  equipment  according  to 
the  safety  provisions  of  this  dause,  while 
actually  performing  work  on  the  airfield.  At 
all  other  times,  the  Contractor  shall  remove 
all  mobile  equipment  to  locations — 

(i)  Approved  by  the  Contracting  Officer, 
(ii)  At  a  distance  of  at  least  750  feet  from 

the  runway  centeriine,  plus  any  additional 

distance;  and 
(iii)  Neoessary  to  ensure  oompUance  with 

the  other  provisions  of  this  dause:  and 

(6)  Not  open  a  trench  unless  material  is  on 
hand  and  ready  for  pladng  in  the  trench.  As  ' 
soon  as  practicable  after  material  has  t>een 
placed  and  work  approved,  the  Contractor 
shall  backfill  and  compact  trenches  as 
required  by  the  contract.  Meanwhile,  all 
hazardous  conditions  shall  be  marked  and 
lighted  in  accordance  with  the  other 
provisions  of  this  dause. 

(d)  Landing  areas.  The  Contractor  shall^ 

(1)  Place  nothing  upon  the  landing  areaa 
without  the  authorization  of  the  Contracting 
Officer 

(2)  Outline  those  landing  areas  hazardous 
to  aircraft,  using  (unless  otherwise  authorized 
by  the  Contracting  Officer)  red  flags  by  day. 
and  electric,  battery-operated  low-intensity 
red  flasher  lights  by  night 

(3)  Obtain,  at  an  airfield  where  flying  is 
controlled,  additional  permission  from  the 
control  tower  operator  every  time  before 
entering  any  landing  area,  unless  the  landing 
area  is  marked  as  hazardous  io  accordance 
with  paragraph  (d)(2)  of  this  clause: 

(4)  Identify  ail  vehides  it  operates  in 
landing  areas  by  means  of  a  flag  on  a  atalT 
attached  to,  and  flying  above,  the  vehicle. 
The  flag  shall  be  three  feet  square,  and 
consist  of  a  checkered  pattern  of 
international  orange  and  white  squares  of  1 
foot  on  each  side  (except  that  the  flag  may 
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vary  up  to  ten  percent  from  each  of  these 
dimensions); 

(5)  Mark  all  other  equipment  and  materials 
in  the  landing  areas,  using  the  same  marking 
devices  as  in  paragraph  (d)(2)  of  this  clause: 
and 

[6)  Perform  work  so  as  to  leave  that  portion 
of  the  landing  area  which  is  available  to 
aircraft  free  from  hazards,  holes,  piles  of 
material,  and  projecting  shoulders  that  might 
damage  an  airplane  tire. 

(e)  Safety  precaution  areas.  The  Contractor 
shall— 

(1)  Place  nothing  upon  the  safety 
precaution  areas  writhoot  authorization  of  the 
Contracting  Ofncen 

(2)  Mark  all  equipment  and  materials  in 
safety  precaution  areas,  using  (unless 
otherwise  authorized  by  the  Contracting 
Officer)  red  flags  by  day.  and  electric, 
battery-operated,  low-intensity  red  flasher 
lights  by  night;  and 

(3)  Provide  all  objects  placed  in  safety 
precaution  areas  with  a  red  light  or  red 
lantern  at  night  if  the  objects  project  above 
the  approach-departure  clearance  surface  or 
above  the  transitional  surface. 

(End  of  clause] 

252.236-7006    Cost  HmKation. 

As  prescribed  in  236.570(b)(4).  use  the 
followring  provision: 

Cost  Limitation  (Dec  1991) 

(a)  Certain  items  in  this  solicitation  are 
subject  to  statutory  cost  limitations.  The 
limitations  are  stated  in  the  Schedule. 

(b)  An  offer  which  does  not  state  separate 
prices  for  the  items  identified  in  the  Schedule 
as  subject  to  a  cost  limitation  may  be 
considered  nonresponsive. 

(c)  By  signing  its  offer,  the  Offeror  certifies 
that  each  price  stated  on  items  identified  as 
subject  to  a  cost  limitation  includes  an 
appropriate  apportionment  of  all  costs,  direct 
and  indirect,  overhead,  and  profit. 

(d)  Offers  may  be  rejected  which — 

(1)  Are  materially  unbalanced  for  the 
purpose  of  bringing  items  within  cost 
limitations;  or 

(2)  Exceed  the  cost  limitations,  unless  the 
limitations  have  been  waived  by  the 
Government  prior  to  award. 

(End  of  provision) 

252.236-7007    Additive  or  deductive  Items. 

As  prescribed  in  236.570(b)(5).  use  the 
following  provision: 

Additive  or  Deductive  Items  (Dec.  1991) 

(a)  The  low  offeror  and  the  items  to  be 
awarded  shall  be  determined  as  follows — 

(1)  Prior  to  the  opening  of  bids,  the 
Government  will  determine  the  amount  of 
funds  available  for  the  project. 

(2)  The  low  offeror  shall  be  the  Offeror 
that— 

(i)  Is  otherwise  eligible  for  award;  and 
(ii)  Offers  the  lowest  aggregate  amount  for 
the  first  or  base  bid  item,  plus  or  minus  (in ' 
the  order  stated  in  the  list  of  priorities  in  the 
bid  schedule)  those  additive  or  deductive 
items  that  provide  the  most  features  within 
the  funds  determined  available. 


(3)  The  Contracting  Officer  shall  evaluate 
all  bids  on  the  basis  of  the  same  additive  or 
deductive  items. 

(i)  If  adding  another  item  from  the  bid 
schedule  hst  of  priorities  would  make  the 
award  exceed  the  available  funds  for  all 
offerors,  the  Contracting  Officer  will  skip  that 
item  and  go  to  the  next  item  from  the  bid 
schedule  of  priorities;  end 

(ii)  Add  that  next  item  if  an  award  may  be 
made  that  includes  that  item  and  is  within 
the  available  funds. 

(b)  The  Contracting  Officer  will  use  the  list 
of  priorities  in  the  bid  schedule  only  to 
determine  the  low  offeror.  After  determining 
the  low  offeror,  an  award  may  be  made  on 
any  combination  of  items  if — 

(1)  It  is  in  the  best  interest  of  the 
Government; 

(2)  Funds  are  available  at  the  time  of 
award;  and 

(3)  The  low  offeror's  price  for  the 
combination  to  be  awarded  is  less  than  the 
price  offered  by  any  other  responsive, 
responsible  offeror. 

(c)  Example.  The  amount  available  is 
SlOO.000.  Offeror  A's  base  bid  and  four 
additives  (in  the  order  stated  in  the  list  of 
priorities  in  the  bid  Schedule)  are  $85,000, 
Siaooa  SaOOO,  $8,000,  and  $4,000.  offeror  B's 
base  bid  and  four  additives  are  $80,000, 
$16,000,  $9,000.  $7,000,  and  $4,000.  Offeror  A 
is  the  low  offeror.  The  aggregate  amount  of 
offeror  A's  bid  for  purposes  of  award  would 
be  $99,000,  which  includes  a  base  bid  plus  the 
first  and  fourth  additives.  The  second  and 
third  additives  were  skipped  because  each  of 
them  would  cause  the  aggregate  bid  to 
exceed  $100,000. 

(End  of  provision) 

252.236-7008    Contract  prices— bidding 
schedules. 

As  prescribed  in  236.570(b)(6),  use  the 
following  provision: 

Contract  Prices — Bidding  Schedules 
(Dec.  1991) 

(a)  The  Government's  payment  for  the 
items  listed  in  the  Bidding  Schedule  shall 
constitute  full  compensation  to  the 
Contractor  for — 

(1)  Furnishing  all  plant,  labor,  equipment 
appliances,  and  materials:  and 

(2)  Performing  all  operations  required  to 
complete  the  work  in  conformity  with  the 
drawings  and  specifications. 

(b)  The  Contractor  shall  include  in  the 
prices  for  the  items  listed  in  the  Bidding 
Schedule  all  costs  for  work  in  the 
specifications,  whether  or  not  specifically 
listed  in  the  Bidding  Schedule. 

(End  of  provision) 

252.236-7009    Option  for  supervision  and 

Inspection  services. 

As  prescribed  in  236.609-70.  use  the 
following  clause: 

OptioB  for  SupervisioD  and  inspectioa 
Services  (Dec  1991) 

(a)  The  Government  may — 

(1)  At  its  option,  direct  the  Contractor  to 
perform  any  part  or  all  of  the  supervision  and 
inspection  services  for  the  construction 


contract  as  provided  under  Appendix  A  of 
this  contract  and 

(2)  Exercise  its  option,  by  written  order,  at 
any  time  prior  to  six  months  after  satisfactory 
completion  and  acceptance  of  the  work  under 
this  contract 

(b)  Upon  receipt  of  the  Contracting 
Officer's  written  order,  the  Contractor  shall 
proceed  with  the  supervision  and  inspection 
services. 

(End  of  clause) 

252.237-7000    Notice  Of  special  standards 
of  re8ponsll>iHty. 

As  prescribed  in  237.203-70(d)(l).  use 
the  following  provision: 

Notice  of  Special  Standards  of  Responsibility 
(Dec  1991) 

(a)  To  be  determined  responsible,  the 
Offeror  must  meet  the  general  standards  of 
responsibility  set  forth  at  FAR  9.104-1  and 
the  following  criteria,  as  described  in  Chapter 
3.  General  Standards,  of  "Government 
Auditing  Standards," 

(1)  Qualifications; 

(2)  Independence;  and 

(3)  Quality  Control. 

(b)  "Government  Auditing  Standards"  is 
issued  by  the  Comptroller  General  of  the 
United  States  and  is  available  for  sale  from 
the:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Washington,  DC 
20401.  Stock  number  020-000-00243-3. 

(c)  The  apparently  successful  Offeror, 
before  award,  shall  give  the  Contracting 
Officer  evidence  that  it  is  licensed  by  the 
cognizant  licensing  authority  in  the  stale  or 
other  political  jurisdiction  where  the  Offeror 
operates  its  professional  practice. 

(End  of  provision) 

252.237-7001    Compliance  with  audit 
standards. 

As  prescribed  in  237.203-70(d)(2).  use 
the  following  clause: 

Compliance  With  Audit  Standards  (Dec  1991) 

The  Contractor,  in  performance  of  all  audit 
services  under  this  contract  shall  comply 
with — 

(a)  Government  Auditing  Standards  set 
forth  in  "Government  Auditing  Standards" 
issued  by  the  Comptroller  General  of  the 
United  States. 

(b)  Office  of  Management  and  Budget 
Circular  No.  A-73,  Audit  of  Federal 
Operations  and  Programs. 

(End  of  clause) 

252.237-7002    Award  to  single  offeror. 

As  prescribed  in  237.7004(a).  use  the 
following  provision: 

Award  to  Single  Offeror  (Dec  1991) 

(a)  Award  shall  be  made  to  a  single  offeror. 

(b)  Offerors  shall  include  unit  prices  for 
each  item.  Failure  to  include  unit  prices  for 
each  item  will  be  cause  for  rejection  of  the 
entire  offer. 

(c)  The  Government  will  evaluate  offers  on 
the  basis  of  the  estimated  quantities  showm. 


(d)  Award  will  be  made  to  tl 
responsible  offeror  whose  tota 
offer  is  the  lowest  price  to  the 

(End  of  provision) 

Alternate  I  (Dec.  1991) 

As  prescribed  in  237.700* 
substitute  the  following  pai 
for  paragraph  (d)  of  the  ba: 

(d)  Award  will  be  made  to  t] 
responsible  offeror  whose  tota 
offer  is  in  the  best  interest  of  t 
Government. 

252.237-7003    Requirement! 
As  prescribed  in  237.700^ 
following  clause: 

Requirements  (Dec.  1991) 

(a)  Except  as  provided  in  pa 
and  (d)  of  this  clause,  the  Govi 
oi^er  from  the  Contractor  all  c 
requirements  in  the  area  of  pei 
the  supplies  and  services  listei 
schedule  of  this  contract. 

(b)  Each  order  will  be  issuec 
order  and  will  list — 

(1)  The  supplies  or  services ' 

(2)  The  quantities  to  be  fum: 

(3)  Delivery  or  performance 

(4)  Place  of  delivery  or  perfc 

(5)  Packing  and  shipping  ins 

(6)  The  address  to  send  invo 

(7)  The  funds  from  which  pa 
mede. 

(c)  The  Government  may  ele 
supplies  and  services  under  th 
instances  where  the  body  is  re 
the  area  for  medical,  scientific 
reason. 

(d)  In  an  epidemic  or  other  e 
contracting  activity  may  obtai: 
beyond  the  capacity  of  the  Coi 
facilities  from  other  sources. 

(e)  Contracting  Officers  of  tl 
activities  may  order  services  a 
under  this  contract — 


(End  of  clause) 

252.237-7004    Areaofperfo 

As  prescribed  in  237.700* 
following  clause: 

Area  of  Performance  (Dec.  199 

(a)  The  area  of  performance 
in  the  contract. 

(b)  The  Contractor  shall  taki 
the  remains  at  the  place  when 
located,  transport  them  to  the 
place  of  preparation,  and  later 
to  a  place  designated  by  the  C 
Officer. 

(c)  The  Contractor  will  not  I 
for  transportation  when  both  t 
the  remains  were  located  and 
point  are  within  the  area  of  pe 

(d)  If  remains  are  located  ou 
of  performance,  the  Contractir 
place  an  order  with  the  Contra 
contract  or  may  obtain  the  ser 
elsewhere.  If  the  Contracting  ( 
the  Contractor  to  transport  the 
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contract  as  provided  under  Appendix  A  of 
this  contract  and 

(2)  Exercise  its  option,  by  written  order,  at 
any  time  prior  to  six  months  after  satisfactory 
completion  and  acceptance  of  the  work  under 
this  contract. 

(b)  Upon  receipt  of  the  Contracting 
Officer's  written  order,  the  Contractor  shall 
proceed  with  the  supervision  and  inspection 
services. 

(End  of  clause) 

252.237-7000    Notice  Of  special  standard* 
of  responsibility. 

As  prescribed  in  237.203-70(d)(l).  use 
the  following  provision: 

Notice  of  Special  Standards  of  Responsibility 
(Dec.  1991) 

(a)  To  be  determined  responsible,  the 
Offeror  must  meet  the  general  standards  of 
responsibility  set  forth  at  FAR  9.104-1  and 
the  following  criteria,  as  described  in  Chapter 
3.  General  Standards,  of  '"Government 
Auditing  Standards." 

(1)  Qualifications; 

(2)  Independence:  and 

(3)  Quality  Control. 

(b)  "Government  Auditing  Standards"  is 
issued  by  the  Comptroller  General  of  the 
United  States  and  is  available  for  sale  from 
the:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Washington.  DC 
20401.  Stock  number  020-000-0024J-3. 

(c)  The  apparently  successful  Offeror, 
before  award,  shall  give  the  Contracting 
Officer  evidence  that  it  is  licensed  by  the 
cognizant  licensing  authority  in  the  stale  or 
other  political  jurisdiction  where  the  Offeror 
operates  its  professional  practice. 

(End  of  provision) 

252.237-7001    Compliance  with  audit 
standard*. 

As  prescribed  in  237.203-70(d)(2).  use 
the  following  clause: 

Compliance  With  Audit  Standards  (Dec.  1991) 

The  Contractor,  in  performance  of  all  audit 
services  under  this  contract,  shall  comply 
with — 

(a)  Government  Auditing  Standards  set 
forth  in  "Government  Auditing  Standards" 
issued  by  the  Comptroller  General  of  the 
United  States. 

(b)  Office  of  Management  and  Budget 
Circular  No.  A-73,  Audit  of  Federal 
Operations  and  Programs. 

(End  of  clause) 

252.237-7002    Award  to  single  offeror. 

As  prescribed  in  237.7004(a),  use  the 
following  provision: 

Award  to  Single  Offeror  (Dec.  1991) 

(a)  Award  shall  be  made  to  a  single  offeror. 

(b)  Offerors  shall  include  unit  prices  for 
each  item.  Failure  to  include  unit  prices  for 
each  item  will  be  cause  for  rejection  of  the 
entire  offer. 

(c)  The  Government  will  evaluate  offers  on 
the  basis  of  the  estimated  quantities  shown. 


(d)  Award  will  be  made  to  that  responsive, 
responsible  offeror  whose  total  aggregate 
offer  is  the  lowest  price  to  the  Government. 

(End  of  provision) 

Ahemate  I  (Dec.  1991) 

As  prescribed  in  237.7004(a). 
substitute  the  following  paragraph  (d) 
for  paragraph  (d)  of  the  basic  provision: 

(d)  Award  will  be  made  to  that  responsive, 
responsible  offeror  whose  total  aggregate 
offer  is  in  the  best  interest  of  the 
Government. 

252.237-7003    Requirements. 

As  prescribed  in  237.7004(b).  use  the 
following  clause: 

Requirements  (Dec.  1991) 

(a)  Except  as  provided  in  paragraphs  (c) 
and  (d)  of  this  clause,  the  Government  will 
order  from  the  Contractor  all  of  its 
requirements  in  the  area  of  performance  for 
the  supplies  and  services  listed  in  the 
schedule  of  this  contract. 

(b)  Each  order  will  be  issued  as  a  delivery 
order  and  will  list — 

(1)  The  supplies  or  services  being  ordered: 

(2)  The  quantities  to  be  furnished: 

(3)  Delivery  or  performance  dates: 

(4)  Place  of  delivery  or  performance: 

(5)  Packing  and  shipping  instructions: 

(6)  The  address  to  send  invoices:  and 

(7)  The  funds  from  which  payment  will  be 
made. 

(c)  The  Government  may  elect  not  to  order 
supplies  and  services  under  this  contract  in 
instances  where  the  body  is  removed  from 
the  area  for  medical,  scientific,  or  other 
reason. 

(d)  In  an  epidemic  or  other  emergency,  the 
contracting  activity  may  obtain  services 
beyond  the  capacity  of  the  Contractor's 
facilities  from  other  sources. 

(e)  Contracting  Officers  of  the  following 
activities  may  order  services  and  supplies 
under  this  contract — 


(End  of  clause) 

252.237-7004    Area  of  performance. 

As  prescribed  in  237.70G4(b).  use  the 
following  clause: 

Area  of  Performance  (Dec.  1991) 

(a)  The  area  of  performance  is  as  specified 
in  the  contract. 

(b)  The  Contractor  shall  take  possession  of 
the  remains  at  the  place  where  they  are 
located,  transport  them  to  the  Contractor's 
place  of  preparation,  and  later  transport  them 
to  a  place  designated  by  the  Contracting 
Officer. 

(c)  The  Contractor  will  not  be  reimbursed 
for  transportation  when  both  the  place  where 
the  remains  were  located  and  the  delivery 
point  are  within  the  area  of  performance. 

(d)  If  remains  are  located  outside  ihe  area 
of  performance,  the  Contracting  Officer  may 
place  an  order  with  the  Contractor  under  Ihis 
contract  or  may  obtain  the  services 
elsewhere.  If  the  Contracting  Officer  requires 
the  Contractor  to  transport  the  remains  into 


the  area  of  performance,  the  Contractor  shall 
be  paid  the  amount  per  mile  in  the  schedule 
for  the  number  of  miles  required  to  transport 
the  remains  by  a  reasonable  route  from  the 
point  where  located  to  the  boundary  of  the 
area  of  performance. 

(e)  The  Contracting  Officer  may  require  the 
Contractor  to  deliver  remains  to  any  point 
within  100  miles  of  the  area  of  performance. 
In  this  case,  the  Contractor  shall  be  paid  the 
amount  per  mile  in  the  schedule  for  the 
number  of  miles  required  to  transport  the 
remains  by  a  reasonable  route  from  the 
boundary  of  the  area  of  performance  to  the 
delivery  point, 

(End  of  clause) 

252.237-7005    Performance  and  delivery. 
As  prescribed  in  237.7004(b),  use  the 
following  clause: 

Performance  and  Delivery  (Dec.  1991) 

(a)  The  Contiattor  shall  furnish  the 
material  ordered  and  perform  the  se.-vices 
specified  as  promptly  as  possible  but  not 
later  than  36  hours  after  receiving  notification 
to  remove  the  remains,  excluding  the  time 
necessary  for  the  Government  to  inspect  and 
check  results  of  preparation. 

(b)  The  Government  may.  at  no  additional 
charge,  require  the  Contractor  to  hold  the 
remains  for  an  additional  period  not  to 
exceed  72  hours  from  the  time  the  remains 
are  casketed  and  final  inspection  completed. 

(End  of  clause) 

252.237-7006    Subcontracting. 

As  prescribed  in  237.7004(b),  use  the 
following  clause: 

Sulx»ntracting  (Dec.  1991) 

The  Contractor  shall  not  subcontract  any 
work  under  this  contract  without  the 
Contracting  Officer's  written  approval.  This 
clause  does  not  apply  to  contracts  of 
employment  between  the  Contractor  and  its 
personnel. 

(End  of  clause) 

252.237-7007    Termination  for  default 

As  prescribed  in  237.7004(b),  use  the 
following  clause: 

Termination  for  Default  (Dec.  1991) 

(a)  This  clause  supplements  and  is  in 
addition  to  the  Default  clause  of  this  contract. 

(b)  The  Contracting  Officer  may  terminate 
this  contract  for  default  by  written  notice 
without  the  ten  day  notice  rpquired  by 
paragraph  (a)(2)  of  the  Default  clause  if — 

(1)  The  Contractor,  through  circumstances 
reasonably  within  its  control  or  that  of  its 
employees,  performs  any  act  under  or  in 
connection  with  this  contract,  or  fails  in  the 
performance  of  any  service  under  this 
contract  and  the  act  or  failures  may 
reasonably  be  considered  to  reflect  discredit 
upon  the  Department  of  Defense  in  fulfilling 
its  responsibility  for  proper  care  of  remains; 

(2)  The  Contractor,  or  its  employees, 
solicits  relatives  or  friends  of  the  deceased  to 
purchase  supplies  or  services  not  under  this 
contract.  (The  Contractor  may  furnish 
supplies  or  arrange  for  services  not  under  this 
contract,  only  if  representatives  of  the 


deceased  voluntarily  request,  select  and  pay 
for  them.): 

(3)  The  services  or  any  part  of  the  services 
are  performed  by  anyone  other  than  the 
Contractor  or  the  Contractor's  employee* 
without  the  written  authorization  of  the 
Contracting  Officer, 

(4)  The  Contractor  refuses  to  perform  the 
services  required  for  any  particular  remains: 
or 

(5)  The  Contractor  mentions  or  otherwise 
uses  this  contract  in  its  advertising  in  any 
way. 

(End  of  clause) 

252.237-7008    Group  interment 

As  prescribed  in  237.7004(b),  use  the 
following  clause: 

Group  Interment  (Dec  1981) 

The  Government  will  pay  the  Contractor 
for  supplies  and  services  provided  for 
remains  interred  as  a  group  on  the  basis  of 
the  number  of  caskets  furnished,  rather  than 
on  the  basis  of  the  number  of  persons  in  the 
group, 

(End  of  clause) 

25Z237-7009    Permits. 

As  prescribed  in  237.7004(b),  use  the 
following  clause: 

Permits  (Dec  1991) 

The  Contractor  shall  meet  all  State  and 
local  licensing  requirements  and  obtain  and 
furnish  all  necessary  health  department  and 
shipping  permits  at  no  additional  cost  to  the 
Government.  The'Confractor  shall  ensure 
that  all  necessary  health  department  permits 
are  in  order  for  disposition  of  the  remains. 

(End  of  clause) 

252.237-7010    FacUity  requirements. 

As  prescribed  in  237.7004(b),  use  the 
following  clause: 

Facility  Requirements  (Dec  1991) 

(a)  The  Contractor's  building  shall  have 
complete  facilities  for  maintaining  the  highest 
standards  of  solemnity,  reverence,  assistance 
to  the  family,  and  prescribed  ceremonial 
services. 

(b)  The  Contractor's  preparation  room  shall 
be  clean,  sanitary,  and  adequately  equipped. 

(c)  The  Contractor  shall  have,  or  be  able  to 
get,  catafalques,  church  trucks,  and 
equipment  for  Protestant,  Catholic,  and 
Jewish  services. 

(d)  The  Contractor's  funeral  home, 
furnishings,  grounds,  and  surrounding  area 
shall  present  a  clean  and  well-kept 
appearance. 

(End  of  clause) 

252.237-7011    Preparation  history. 

As  prescribed  in  237.7004(b).  use  the 
following  clause: 

Preparation  History  (Dec.  1991) 

For  each  body  prepared,  or  for  each  casket 
handled  in  a  group  interment  the  Contractor 
shall  state  briefly  the  results  of  the 
embalming  process  on  a  certificate  furnished 
by  the  Contracting  Officer. 
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tEnd  of  claiue) 

2S2J37-7»t2    iMtruclion  to  ofterors 
(count-of<article»). 

As  prescribed  in  237.7102(a).  use  the 
following  provision: 

InstTuclion  to  Offerors  (Count-of-Articles) 
(Dec.  1991) 

(a)  The  Offeror  shall  include  unit  prices  for 
each  item  in  a  lot  Unit  prices  shall  include  all 
costs  to  the  Government  of  providing  the 
services,  including  pickup  and  delivery 
charges. 

(b)  Failure  to  offer  on  any  item  in  a  lot  shall 
be  cause  for  rejection  of  the  offer  on  that  lot. 
The  Contracting  Officer  will  evaluate  offers 
based  on  the  estimated  quantities  in  the 
solicitation. 

(c)  Award  generally  will  be  made  to  a 
single  offeror  for  all  lots.  However,  the 
Contracting  Officer  may  award  by  individual 
lot  when  it  is  more  advantageous  to  the 
Government. 

(d)  Prospective  offerors  may  inspect  the 
types  of  articles  to  be  serviced.  Contact  the 
Contracting  Officer  to  make  inspection 
arrangements. 

(End  of  provision) 

252.237-7013    Instructton  to  offerees  (bulk 
weigtit). 

As  prescribed  in  237,7102(b).  use  the 
following  provision: 

Instruction  to  Offerors  (Bulk  Weight)  (Doc. 
IWl) 

(a)  Offers  shall  be  submitted  on  a  unit  price 
per  pound  of  serviced  laundry.  Unit  prices 
shall  include  all  costs  to  the  Government  of 
providing  the  service,  including  pickup  and 
delivery  charges. 

(b)  The  Contracting  Officer  will  evaluate 
bids  based  on  the  estimated  pounds  of 
serviced  laundry  stated  in  the  solicitation. 

(c)  Award  generally  will  be  made  to  a 
single  offeror  for  all  lots.  However,  the 
Contracting  Officer  may  award  by  individual 
lot  when  It  is  more  advantageous  to  the 
Government. 

(d)  Prospective  offerors  may  inspect  the 
types  of  articles  to  be  serviced.  Contact  the 
Contracting  Officer  to  make  inspection 
arrangements. 

(End  of  provision) 

252.237-7014    LoM  or  damage  (count-of- 
articles). 

As  prescribed  in  237.7102(c).  use  the 
following  clause; 

Loss  or  Damage  (Count-of-Aiticles)  (Dec. 
1991) 

(a)  The  count-of-articles  will  be — 

(1)  The  count  of  the  Contracting  Officer:  or 

(2)  The  count  agreed  upon  as  a  result  of  a 
joint  count  by  the  Contractor  and  the 
Contracting  Officer  at  the  time  of  delivery  to 
the  Contractor. 

(b)  The  Contractor  shall — 

(1)  fie  liable  for  return  of  the  number  and 
kind  of  articles  furnished  for  service  under 
this  contract  and 

(2)  Shall  indemnify  the  Government  for  any 
loss  or  damage  to  such  articles. 


(c)  The  Contractor  shall  pay  to  the 
Government  the  value  of  any  lost  or  damaged 
property  using  Federal  supply  schedule  price 
lists.  If  the  property  is  not  on  these  price  lists, 
the  Contracting  Officer  shall  determine  a  fair 
and  reasonable  price. 

(d)  The  Contracting  Officer  will  allow 
credit  for  any  depreciation  in  the  value  of  the 
property  at  the  time  of  loss  or  damage.  The 
Contracting  Officer  and  the  Contractor  shall 
mutually  determine  the  amount  of  the 
allowable  credit. 

(e)  Failure  to  agree  upon  the  value  of  the 
property  or  on  the  amount  df  credit  due  will 
be  treated  as  a  dispute  under  the  Disputes 
clause  of  this  contract 

(f)  In  case  of  damage  to  any  property  that 
the  Contracting  Officer  and  the  Contractor 
agree  can  be  satisfaotorily  repaired,  the 
Contractor  may  repair  the  property  at  its 
expense  in  a  manner  satisfactory  to  the 
Contracting  Officer,  rather  than  make 
payment  under  paragraph  (c)  of  this  clause. 
(End  of  clause) 

252.237-7015    Loss  or  damage  (weight  of 
articles). 

As  prescribed  in  237.7102(d),  use  the 
following  clause: 

Loss  or  Damage  (Weight  of  Articles)  (Dec. 
1991) 

(a)  The  Contractor  shall — 

(1)  Be  liable  for  return  of  the  articles 
furnished  for  service  under  this  contract:  and 

(2)  Indemnify  the  Government  for  any 
articles  delivered  to  the  Contractor  for 
servicing  under  this  contract  that  are  lost  or 
damaged,  and  in  the  opinion  of  the 
Contracting  Officer,  cannot  be  repaired 
satisfactorily. 

(b)  The  Contractor  shall  pay  to  the 

Government per  pound  for  lost  or 

damaged  articles.  The  Contractor  shall  pay 
the  Government  only  for  losses  which  exceed 
the  maximum  weight  loss  in  paragraph  (e)  of 
this  clause. 

(c)  Failure  to  agree  on  the  amount  of  credit 
due  will  be  treated  as  a  dispute  under  the 
Disputes  clause  of  this  contract 

(d)  In  the  case  of  damage  to  any  articles 
that  the  Contracting  Officer  and  the 
Contractor  agree  can  be  satisfactorily 
repaired,  the  Contractor  shall  repair  the 
articles  at  its  expense  in  a  manner 
satisfactory  to  the  Contracting  Officer. 

(e)  The  maximum  weight  loss  allowable  in 

servicing  the  laundry  is percent  of 

the  weight  recorded  on  delivery  tickets  when 
the  laundry  is  picked  up.  Any  weight  loss  in 
excess  of  this  amount  shall  be  subject  to  the 
loss  provisions  of  this  clause. 

(End  of  clause) 

252^37-7016    Delivery  tickets. 

As  prescribed  in  237,7102(e).  use  the 
following  clause: 

Delivery  Tickets  (Dec  1991) 

(a)  The  Contractor  shall  complete  delivery 
tickets  in  the  number  of  copies  required  and 
in  the  form  approved  by  the  Contracting 
Officer,  when  it  receives  the  articles  to  be 
serviced. 


(b)  The  Contractor  shall  include  one  copy 
of  each  delivery  ticket  with  its  invoice  for 
payment 

(End  of  clause) 
Alternate  I  (Dec.  1991) 

As  prescribed  237.7102(e)(1).  add  the 
following  paragraphs'(c),  (d),  and  (e)  to  the 
basic  clause: 

(c)  Before  the  Contractor  picks  up  articles 
for  service  under  this  contract  the 
Contracting  Officer  will  ensure  that — 

(1)  Each  bag  contains  only  articles  within  a 
single  bag  type  as  specified  in  the  schedule; 
and 

(2)  Each  bag  is  weighed  and  the  weight  and 
bag  type  are  identified  on  the  bag. 

(d)  The  Contractor  shall,  at  time  of 
pickup — 

(1)  Verify  the  weight  and  bag  type  and 
record  them  on  the  delivery  ticket  and 

(2)  Provide  the  Contracting  Officer,  or 
representative,  a  copy  of  the  delivery  ticket 

(e)  At  the  time  of  delivery,  the  Contractor 
shail  record  the  weight  and  bag  type  of 
serviced  laundry  on  the  delivery  ticket.  The 
Contracting  Officer  will  ensure  that  this 
weight  and  bag  type  are  verified  at  time  of 
delivery. 

Alternate  11  (Dec.  1991) 

As  prescribed  in  237.7102(e)(2),  add  the 
following  paragraphs  (c).  (d).  and  (e)  to  the 
basic  clause — 

(c)  Before  the  Contractor  picks  up  articles 
for  service  under  this  contract,  the 
Contracting  Officer  will  ensure  that  each  bag 
is  weighed  and  that  the  weight  is  identified 
on  the  bag. 

(d)  The  Contractor,  at  time  of  pickup,  shall 
verify  and  record  the  weight  on  the  delivery 
ticket  and  shall  provide  the  Contracting 
Officer,  or  representative,  a  copy  of  tiie. 
delivery  ticket. 

(e)  At  the  time  of  deliver^',  the  Contractor 
shall  record  the  weight  of  serviced  laundry 
on  the  delivery  ticket  The  Contracting 
Officer  will  ensure  that  this  weight  is  verified 
at  time  of  delivery. 

252.237-7017    Individual  Laundry. 

As  prescribed  in  237,7102(f),  use  the 
following  clause: 

Individual  Laundry  (Dec.  1991) 

(a)  The  Contractor  shall  provide  laundry 
service  under  this  contract  on  both  a  unit 
bundle  and  on  a  piece-rate  bundle  basis  for 
individual  personnel. 

(b)  The  total  number  of  pieces  listed  in  the 
"Estimated  Quantity"  column  in  the  schedule 
is  the  estimated  amount  of  individual  laundry 
for  this  contract  The  estimate  is  for 
information  only  and  is  not  a  representation 
of  the  amount  of  individual  laundry  to  be 
ordered.  Individuals  may  elect  whether  or  not 
to  use  the  laundry  services. 

(c)  Charges  for  individual  laundry  will  be 
ona  per  unit  bundle  or  a  piece-rate  basis. 
The  Contractor  shall  provide  individual 
laundry  bundle  delivery  tickets  for  use  by  the 
individuals  in  designating  whether  the 
laundry  is  a  unit  bundle  or  a  piece-rate 
bundle.  An  individual  laundry  bundle  will  be 
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accompanied  by  a  delivery  ticket 
contents  of  the  bundle. 

(d)  The  maximum  number  of  pi 
allowed  per  bundle  is  as  specifiei 
schedule  and  as  follows — 

(1)  Bundle  consisting  of  26  piec 
laundry  bag.  This  bundle  will  cor 

approximately pieces  ol 

garments  which  shall  be  starchec 
pressed.  Outer  garments  include, 
limited  to.  shirts,  trousers,  jacket 
and  coats. 

(2)  Bundle  consisting  of  13  piec 
laundry  bag.  This  bundle  will  cor 

approximately pieces  ol 

garments  which  shall  be  starchec 
pressed.  Outer  garments  include, 
limited  to.  shirts,  trousers,  jacket! 
and  coats. 

(End  of  clause) 

252.237-7018  Special  definitio 
government  property. 

As  prescribed  in  237.7102(g 
following  clause: 

Special  Definitions  of  Govertunei 
(Dec  1991) 

Articles  dehvered  to  the  Confn 
laundered  or  dry-cleaned,  includi 
articles  which  are  actually  ownec 
individual  Government  personne 
Government-owned  property,  not 
Government-furnished  property. 
Government-owned  property  doe 
under  the  requirements  of  any  G< 
furnished  property  clause  of  this 

(End  of  clause) 

252.239-7000  Protection  again 
contpromlsing  emanationa. 

As  prescribed  in  239.7102-3 
following  clause: 

Protection  Against  Compromisin; 
Emanations  (Dec  1991) 

(a)  The  Contractor  shall  provid 
only  computer  equipment,  as  spei 
Government  that  has  been  accre 
meet  the  appropriate  security  req 
of— 

(1)  The  National  Security  Agen 
TEMPEST  Standards  (NACSEM  I 
NACSIM  No.  5100A.  Compromisi 
Emanations  Laboratory  Test  Star 
Electromagnetics  (U)):  or 

(2)  Other  standard  specified  by 
contract. 

(b)  Upon  request  of  the  Contrai 
the  Contractor  shall  provide  doci 
supporting  the  accreditation. 

(c)  The  Government  may.  as  pa 
inspection  and  acceptance,  condi 
additional  tests  to  ensure  that  eqi 
systems  delivered  under  this  coni 
the  security  standards  specified. ' 
Government  may  conduct  additio 

'  (1)  At  the  installation  site  or  co 
facility. 

(2)  Notwithstanding  the  exister 
accreditations  of  equipment  prior 
award  of  this  contract 

(d)  Unless  otherwise  provided  i 
contract  under  the  Warranty  of  S 
Warranty  of  Systetns  and  Equipn 
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•(b)  The  Contractor  shall  include  one  copy 
of  each  delivery  ticket  with  its  invoice  for 
payment. 

(End  of  clause) 
Alternate  I  (Dec.  1991) 

As  prescribed  237;7102(e)(l).  add  the 
following  paragraphs  (c),  (d).  and  (e)  to  the 
basic  clause: 

(c)  Before  the  Contractor  picks  up  articles 
for  service  under  this  contract,  the 
Contracting  Officer  will  ensure  that — 

(1)  Each  bag  contains  only  articles  within  a 
single  bag  type  as  specified  in  the  schedule; 
and 

(2)  Each  bag  is  weighed  and  the  weight  and 
bag  type  are  identified  on  the  bag. 

(d)  The  Contractor  shall,  at  time  of 
pickup— 

(1)  Verify  the  weight  and  bag  type  and 
record  them  on  the  delivery  ticket;  and 

(2)  Provide  the  Contracting  Officer,  or 
representative,  a  copy  of  the  delivery  ticket. 

(e)  At  the  lime  of  delivery,  the  Contractor 
shail  record  the  weight  and  bag  type  of 
serviced  laimdry  on  the  delivery  ticket.  The 
Contracting  Officer  will  ensure  that  this 
weight  and  bag  tj'pe  are  verified  at  time  of 
delivery. 

Alternate  11  (Dec.  1991) 

As  prescribed  in  237.7102(e)(2).  add  the 
following  paragraphs  (c).  (d).  and  (e)  to  the 
basic  clause — 

(c)  Before  the  Contractor  picks  up  articles 
for  service  under  this  contract,  the 
Contracting  Officer  will  ensure  that  each  bag 
is  weighed  and  that  the  weight  is  identified 
on  the  bag. 

(d)  The  Contractor,  at  time  of  pickup,  shall 
verify  and  record  the  weight  on  the  delivery 
ticket  and  shall  provide  the  Contracting 
Officer,  or  representative,  a  copy  of  the. 
delivery  ticket. 

(e)  At  the  time  of  deliver^',  the  Contractor 
shall  record  the  weight  of  serviced  laundry 
on  the  delivery  ticket.  The  Contracting 
Officer  will  ensure  that  this  weight  is  verified 
at  tim'e  of  delivery. 

252.237-7017    Individual  Laundry. 

As  prescribed  in  237,7102(f).  use  the 
following  clause: 

Individual  Laundry  (Dec.  1991) 

(a)  The  Contractor  shall  provide  laundry 
service  under  this  contract  on  both  a  unit 
bundle  and  on  a  piece-rate  bundle  basis  for 
individual  personnel. 

(b)  The  total  number  of  pieces  listed  in  the 
"Estimated  Quantity"  column  in  the  schedule 
is  the  estimated  amount  of  individual  laundry 
for  this  contract  The  estimate  is  for 
information  only  and  is  not  a  representation 
of  the  amount  of  individual  laundry  to  be 
ordered.  Individuals  may  elect  whether  or  not 
to  use  the  laundry  services. 

(c)  Charges  for  individual  laundry  will  be 
ona  per  unit  bundle  or  a  piece<rate  basis. 
The  Contractor  shall  provide  individual 
laundry  bundle  delivery  tickets  for  use  by  the 
individuals  in  designating  whether  the 
laundry  is  a  unit  bundle  or  a  piece-rate 
bundle.  An  individual  laundry  bundle  will  be 


accompanied  by  a  delivery  ticket  listing  the 
contents  of  the  bundle. 

(d)  The  maximum  number  of  pieces  to  be 
allowed  per  bundle  is  as  specified  in  the 
schedule  and  as  follows — 

(1)  Bundle  consisting  of  26  pieces,  including 
laundry  bag.  This  bundle  will  contain 

approximately pieces  of  outer 

garments  which  shall  be  starched  and 
pressed.  Outer  garments  include,  but  are  not 
limited  to,  shirts,  trousers,  jackets,  dresses, 
and  coats. 

(2)  Bundle  consisting  of  13  pieces,  including 
laundry  bag.  This  bundle  will  contain 

approximately pieces  of  outer 

garments  which  shall  be  starched  and 
pressed.  Outer  garments  include,  but  are  not 
limited  to,  shirts,  trousers,  jackets,  dresses, 
and  coats. 

(End  of  clause) 

252.237-70 1 8    Special  definitions  of 
government  property. 

As  prescribed  in  237.7102(g).  use  the 
following  clause: 

Special  Definitions  of  Government  Property 
(Dec.  1991) 

Articles  delivered  to  the  Contractor  to  be 
laundered  or  dry-cleaned,  including  any 
articles  which  are  actually  owned  by 
individual  Government  personnel,  are 
Government-owned  property,  not 
Government-furnished  property. 
Government-owned  property  does  not  fall 
under  the  requirements  of  any  Government- 
furnished  property  clause  of  this  contract. 

(End  of  clause) 

252.239-7000    Protection  against 
compromising  emanatlofts. 

As  prescribed  in  239.7102-3(a).  use  the 
following  clause: 

Protection  Against  Compromising 
Emanations  (Dec  1991) 

(a)  The  Contractor  shall  provide  or  use 
only  computer  equipment,  as  specified  by  the 
Government,  that  has  been  accredited  to 
meet  the  appropriate  security  requirements 
of— 

(1)  The  National  Security  Agency  National 
TEMPEST  Standards  (NACSEM  No.  5100  or 
NACSIM  No.  5100A,  Compromising 
Emanations  Laboratory  Test  Standard, 
Electromagnetics  (U));  or 

(2)  Other  standard  specified  by  this 
contract. 

(b)  Upon  request  of  the  Contracting  Officer, 
the  Contractor  shall  provide  documentation 
supporting  the  accreditation. 

(c)  The  Government  may.  as  part  of  its 
inspection  and  acceptance,  conduct 
additional  tests  to  ensure  that  equipment  or 
systems  delivered  under  this  contract  satisfy 
the  security  standards  specified.  The 
Government  may  conduct  additional  tests — 
*'  (1)  At  the  installation  site  or  contractor's 
facility. 

(2)  Notwithstanding  the  existence  of  valid 
accreditations  of  equipment  prior  to  the 
award  of  this  contract. 

(d)  Unless  otherwise  provided  in  this 
contract  under  the  Warranty  of  Supplies  or 
Warranty  of  Systems  and  Equipment  clauses. 


the  Contractor  shall  correct  or  replace 
accepted  equipment  or  systems  found  to  be 
deficient  within  one  year  after  proper 
installations. 

(1)  The  correction  or  replacement  shall  be 
at  no  cost  to  the  Government. 

(2)  Should  a  modification  to  the  delivered 
equipment  be  made  by  the  Contractor,  the 
one  year  period  applies  to  the  modification 
upon  its  proper  installation. 

(3)  This  paragraph  (d)  applies  regardless  of 
fob.  point  or  the  point  of  acceptance  of  the 
deficient  equipment/systems. 

(End  of  clause) 

252.239-7001    (Reserved] 
252.239-7002    Access. 

As  prescribed  in  239.7411(a),  use  the 
following  clause: 

Access  (Dec  1991) 

(a)  Subject  to  military  security  regulations, 
the  Government  shall  permit  the  Contractor 
access  at  all  reasonable  times  to  Contractor 
furnished  facilities.  However,  if  the 
Government  is  unable  to  permit  access,  the 
Government  at  its  own  risk  and  expense  shall 
maintain  these  facilities  and  the  Contractor 
shall  not  be  responsible  for  the  service 
involving  any  of  these  facilities  during  the 
period  of  nonaccess,  unless  the  service 
failure  results  from  the  Contractor's  fault  or 
negligence. 

(b)  During  periods  when  the  Government 
does  not  permit  Contractor  access,  the 
Government  will  reimburse  the  Contractor  at 
mutually  acceptable  rates  for  the  loss  of  or 
damage  to  the  equipment  due  to  the  fault  or 
negligence  of  the  Government.  Failure  to 
agree  shall  be  a  dispute  concerning  a 
question  of  fact  within  the  meaning  of  the 
Disputes  clause  of  this  contract. 

(End  of  clause) 

2S2.239-7003    Facilities  and  services  to  be 
furnished— common  carriers. 

As  prescribed  in  239.7411(a),  use  the 
following  clause: 

Facilities  and  Services  To  B«  Furnished — 
ConunoD  Carriers  (Dec  1991) 

(a)  The  Contractor  shall  furnish  any  classes 
of  services  or  facilities  that  the  Contractor 
offers  or  furnishes  under  published  tariffs. 

(b)  When  it  is  mutually  agreed  that  the 
Contractor  shall  furnish  nontariffed  services, 
the  Government  shall  order  them  under  the 
Ordering  of  Facilities  and  Services  clause  of 
this  agreement/contract.  These  nontariffed 
services  may  include  the  engineering, 
installation,  alteration,  or  maintenance  of 
facilities  owned  either  by  the  Contractor  or 
the  Government,  wherever  located. 

(c)  Upon  request  of  the  Contracting  Officer, 
the  Contractor  agrees  to  interconnect  its 
facilities  with  any  Government-owned  or 
furnished  telecommunications  equipment, 
facilities,  or  transmission  media.  The 
Contractor  shall  use  established  technical 
criteria  for  ensuring  continuity  of  service  and 
traffic  without  damage  to  or  degradation  of 
commercial  facilities. 

(End  of  clause) 


252.239-7004    Orders  (or  faclimes  and 
services — common  carriers. 

As  prescribed  in  239.7411(a],  use  the 
following  clause: 

Orders  for  Facilities  and  Services — Common 
Carriers  (Dec.  1991) 

The  Contractor  shall  acknowledge  a 
communication  service  authorization  or  other 
type  order  for  supplies  and  facilities  by — 

(a)  Commencing  performance;  or 

(b)  Written  acceptance  by  a  duly 
authorized  representative. 

(End  of  clause) 

252.239-7005    Rates,  charges,  and 
services— common  carriers. 

As  prescribed  in  239.7411(a).  use  the 
following  clause: 

Rates.  Charges,  and  Services — Common 
Carriers  (Dec.  1991) 

(a)  Definition^iovemmenlal  regulatory 
body  means  the  Federal  Communications 
Commission,  any  statewide  regulatory  body, 
or  any  body  with  less  than  statewide 
jurisdiction  when  operating  under  the  state 
authority.  Regulatory  bodies  whose  decisions 
are  not  subject  to  judicial  appeal  and 
regulatory  bodies  which  regulate  a  company 
owned  by  the  same  entity  which  creates  the 
regulatory  body  are  not  "governmental 
regulatory  bodies." 

(b)  The  Contractor  shall  furnish  the 
services  and  facilities  under  this  agreement/ 
contract  in  accordance  with — 

(1)  All  applicable  tariffs,  rates,  charges, 
rules,  regulations,  or  requirements; 

(i)  Lawfully  established  by  a  governmental 
regulatory  body;  and 

(ii)  Applicable  to  service  and  facilities 
furnished  or  offered  by  the  Contractor  to  the 
general  public  or  the  Contractor's 
subscribers; 

(2)  Rates,  terms,  and  conditions  of  service 
and  facilities  furnished  or  offered  by  the 
Contractor  to  the  general  public  or  the 
Contractor's  subscribers;  or 

(3)  Rates,  terms,  and  conditions  of  service 
as  may  be  agreed  upon,  subject,  when 
appropriate,  to  jurisdiction  of  a  governmental 
regulatory  body. 

(c)  The  Government  shall  not  prepay  for 
services. 

(d)  For  nontariffed  services,  the  Contractor 
shall  charge  the  Government  at  the  lowest 
rate  and  under  the  most  favorable  terms  and 
conditions  for  similar  service  and  facilities 
offered  to  any  other  customer. 

(e)  Recurring  charges  for  services  and 
facilities  shall,  in  each  case,  start  with  the 
satisfactory  beginning  of  service  or  provision 
of  facilities  or  equipment  and  are  payable 
monthly  in  arrears. 

(f)  Subject  to  the  Cancellation  or 
Termination  of  Orders — Common  Carriers 
clause,  of  this  agreement/contract,  the 
Government  may  stop  the  use  of  any  service 
or  facilities  furnished  under  this  agreement/ 
contract  at  any  time.  The  Government  shall 
pay  the  contractor  all  charges  for  services 
and  facilities  adjusted  to  the  effective  date  of 
discontinuance. 

(g)  Expediting  charges  are  costs  necessary 
to  get  services  earlier  than  normal.  Examples 
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are>o«ertime  payor  special  shipment.  When 
authorized,  expediting  charges  shall  be  the 
additional  costs  incurred  by  the  Contractor 
and  the  subcontractor.  The  Government  shall 
pay  expediting  charges  only  when — 

(1)  TTiey  are  provided  for  in  the  tariff 
established  by  a  governmental  regulatory 
body;  or 

(2)  They  are  authorized  in  a  communication 
service  BUfhoriMtion  or  other  contractual 
document.  f 

(h)  When  services  normally  provided  are 
technically  unacceptable  and  the 
development,  fabrication,  or  manufacture  of 
special  equipment  is  required,  the 
Government  may — 

(1)  Provide  the  equipment;  or 

(2)  Direct  the  Contractor  to  acquire  the 
equipment  or  facilities.  If  the  Contractor 
acquires  the  equipment  or  facilities,  the 
acquisition  shall  be  competitive,  if 
practicable. 

(!)  If  at  any  time  the  Government  defers  or 
changes  its  orders  for  any  of  the  services  but 
does  not  cancel  or  teiminate  them,  the 
amount  paid  or^yable  to  the  Contractor  for 
the  services  deferred  or  modified  shall  be 
equitably  adjusted  under  applicable  tariffs 
filed  by  the  Contractor  with  the  regulatory 
commission  in  effect  at  the  time  ofdeferral  or 
change  If  no  tariffs  are  in  effect,  the 
Government  and'the  Contractor  shall 
equitably  adjust  the  rates  by  mutual 
agreement.  Failure  to  agree  on  any 
adjustment  shall  be  a  dispute  concerning  a 
question  of  fact  within  the  meaning  of  the 
Disputes  clause  of  this  contract. 
(End  of  clause) 

2S2.2a»-7a06    Tariff  InfonMitien. 

As  prescribed  in  239.7411(a).  use  the 
following  clause; 

Tariff  Information  (Dec  1991) 

(a)  The  Contractor  shall  provide  to  the 
Conti-acting  Officer— 

(1)  Upon  request,  a  copy  of  the  Contractor's 
current  existing  tariffs  (including  changes); 

(2)  Before  filing  any  application  to  a 
Federal.  State,  or  any  other  regulatory  agency 
for  new  or  changes  to.  rates,  charges, 
services,  or  regulations  relating  to  any  tariff 
or  any  of  the  facilities  or  services  to  be 
furnished  solely  or  primarily  to  (he 
Government;  and 

(3)  Upon  request,  a  copy  of  all  information, 
material,  and  data  developed  orprepared  in 
support  of  or  in  connection  with  an 
application  under  paragraph  (a)(2)  oTIhis 
clause. 

(b)  The  Contractor  shall  notify  the 
Contracting  Officer  of  any  application  that 
anyone  other  than  the  Contractor  files  with  a 
governmental  regulatory  body  which  affects 
or  will  affect  the  rate  or  conditions  of 
services  under  this  agreement/contract. 
These  requirements  also  apply  to 
applications  pending  on  the  effective  date  of 
this  agreement/contract. 

(End  of  clause) 

252.239-7007    Cancellation  or  termination 
of  ortJers— common  carriers. 

As  prescribed  in  239.7411(a).  use  the 
following  clause; 


Cancellation  or  TenninatioD  of  Oiders 

Conunoo  Carriers  (Dec  19»1) 

(a)  If  the  Government  cancels  any  of  the 
services  ordered  under  this  agreement/ 
contract,  before  "the  services  are  made 
available  to  the  Government,  or  terminates 
any  of  these  services  after  they  are  made 
available  to  the  Government,  the  Government 
shall  reimburse  the  Contractor  for  the  actual 
nonrecoverable  costs  the  Contractor  has 
reasonably  incurred  in  providing  facilities 
and  equipment  for  which  the  Contra otor  has 
no  foreseeable  reuse. 

(b)  The  amount  of  the  Government's 
liability  upon  cancellation  or  termination  of 
any  of  the  services  ordered  under  this 
agreement/contract  will  be  determined  under 
applicable  tariffs  govemingxano^llation  and 
termination  charges  whiohi— 

(1)  Are  filed  by  the  Contractor  with  a 
governmental  regulatory  body,  as  defined  in 
the  Rates.  Charges,  and  Services — Common 
Carriers  clause  of  this  agreement/contract; 

(2)  Are  in  effect  on  (he  date  of  termination; 
and 

(3)  Provide  specific  cancellation  or 
termination  charges  for  the  facilities  and 
equipment  involved  or  show  how  to 
determine  the  charges. 

(c)  The  amount  of  the  Government's 
liability  upon  cancellation  or  termination  of 
any  of  the  services  ordered  under  this 
agreement/contract,  which  are  not  subject  to 
a  governmental  regulatory  body,  will  be 
determined  under  a  mutually  agreed  schedule 
in  the  communication  services  authorization 
(CSA)  or  other  contractual  document. 

(d)  If  no  applicable  tariRs  are  in  Effect  on 
the  date  of  cancellation  or  termination  or  set 
forth  in  the  applicable  CSA  or  other 
contractual  document,  the  Govemmentls 
liability  will  be  determined  under  the 
following  settlement  procedures — 

(1)  The  Contractor  agrees 'to  i)rovide  the 
Contracting  Officer,  in  such  reasonable  detail 
as  the  Contracting  Officer  may  require, 
certified  inventory  schedules  covering  all 
items  of  property  or  facilttiee  in  1he 
Contractor's  possession,  the  cost  of  which  is 
included  in  the  Basic  Cancellation  or 
Termination  Liability  for  which  the 
Contractor  has  no  foreseeable. reuse. 

(2)  The  Contractor  shall  use  its  best  efforts 
to  sell  property  or  facilities  when  the 
Contractor  has  no  foreseeable  reuse  or  when 
the  Government  has  not  exercised  its  option 
to  take  title  under  the  Title  to 
Telecommunications  Facilities  and 
Equipment  clause  of  this  agreement/contrad 
The  Contractor  shall  apply  any  proceeds  of 
the  sale  to  reduce  any  payments  by  the 
Government  to  theContractor  under  a 
cancellation  or  termination  settlement. 

(3)  The  Contractor  shall  record  actual 
nonrecoverable  costs  under  established 
accounting  procedures  prescribed  by  the 
cognizant  governmental  regulatory  authority 
or,  if  no  such  procedures  have  been 
prescribed,  under  generally  accepted 
accounting  procedures  applicable  to  the 
provision  of  telecommunication  services  for 
public  use. 

(4)  The  aotual  nonrecoverable  costs  are  the 
installed  costs  of  the  facilities  and  equipment, 
less  cost  of  reusable  materials,  and  lees  net 
salvage  value.  Installed  costs  shall  indlude 


the  actual  cost  df -equipment. and  materials 
specifically  provided  or  used,  plus  the  actual 
cost  of  installing  (including  engineering, 
labor,  supervision,  transportation,  rights-of- 
way,  and  any  other  items  which  are 
chargeable  to  the  capital  accounts  of  the 
Contractor)  less  any  costs  the  Government 
may  have  directly  reimbursed  theContractor 
under  the  Special  Construction  and 
Equipment  Charges  clause  of  this  agreement/ 
contract.  Deduct  from  the  Contractor's 
installed  cost,  the  net  salvage  value  (salvage 
value  less  cost  of  removal).  In  determming 
net  salvage  value,  give  consideration  to 
foreseeable  reuse  of  the  facilities  and 
equipment  by  the  Contractor.  Make 
allowance  for  the  cost  of  dismantling, 
removal,  reconditioning,  and  disposal  of  the 
facilities  and  equipment  when  necessary 
either  to  the  sale  of  facilities  or  their  reuse  by 
the  Contractor  in  another  location. 

(5)  The 'Basic  Cancellation  Liability  is 
defined  as  the  actual  nonrecoverable  cost 
which  the  Govenuneilt  shall  reimburse  the 
Contractor  at  the  time  services  are  cancelled. 
The  Basic  Termination  Liability  is  defined  as 
the  nonrecoverable  cost  amortized  in  equal 
monthly  increments  throughout  the  liability 
period.  Upon  termination  of  services,  the 
Government  shall  reimburse  the  Contractor 
for  the  nonrecoverable  cost  less  such  costs 
amortized  to  the  date  services  are 
terminated.  Establish  the  liability  period  as 
mutually  agreed'tobut  not  to  exceed  ten 
years. 

(6)  When  the  Basic  Cancellation  or 
Termination  Liability  established  by  the  CSA 
or  other  contractual  document  is  based  on 
estimated  costs,  the  Contractor  agrees  to 
settle  on  the  basis  of  actual  cost  at  the  time 
of  termination  or  cancellation. 

(7)  The  Contractor  agrees  that,  if  after 
settlement  but  within  the  termination  liability 
period  of  the  services,  should  the  Contractor 
make  reuse  of  equipment  or  facilities  which 
were  treated  as  nonreusable  or 
nonsalvagable.in  the  settlement  the 
Contractor  shall  reimburse  theGovemment 
for  the  value  of  the-equipment  or  facilities. 

(8)  The  Contractor  agrees  to  exclude — 
(i)  Any  costs  which  are  not  included  in 

determining  cancellation  and  termination 
charges  under  the  Contractor's  standaixl 
practices  or  precedures;  and 

(ii)  Charges  not  ordinarily  made  by  the 
Contractor  for  similar  facilities  or  equipment, 
furnished  under  similar  circumstances. 

(e)  The  Government  may,  under  such  terms 
and  conditions  as  itmay  prescribe,  make 
partial  payments  and  payments  on  account 
against  costs  incurred  by  the  Contractor  in 
connection  with  the  canceled  or  terminated 
portion  of  this  agreement/contract.  The 
Government  may  make  these. payments  if  in 
the  opinion  of  the  Contracting  Officer  the 
total  of  thepayments  is  within  the  amount 
the  Contractor  is  entitled.  If  the  total  of  the 
payments  is  in.exces8  of  the  amount  finaUy 
agreed  or  determined  to  be  due  under  this 
clause,  the  Contractor  shall  pay  the  excess  to 
the  Government  upon  demand. 

(f)  Failure  to  agree  shall  be  a  dispute 
concerning  a  question  of  fact  within  the 
meaning  of  the  Disputes  clause. 

.(End  of  clause) 


rederal  Registe 

252^39-7009    R«uM  arrangMm 

As  prescribed  in  239.7411(a] 
following  clause: 

Reuse  Arrangements  (Dec  1991) 

(a)  When  feasible,  the  Contract 
reuse  canceled  or  terminated  facil 
equipment  to  minimize  the  charge 
Government. 

(b)  If  at  any  time  the  Govemme 
that  telecommunicationa  facilities 
equipment  be  relocated  within  the 
Contractor's  service  area,  the  Go\. 
shall  have  the  option  of  paying  the 
relocating  the  facilities  or  equipm( 
of  paying  any  termination  or  cane 
charge  under  the  Cancellation  or ' 
of  Orders-Common  Carriers  claus 
agreement/contract  The  Basic  Te 
Liability  applicable  to  the  facilitie 
equipment  in  their  former  tocatior 
continue  to  apply  to  the  facilities  i 
equipment  in  their  new  location.  I 
rental  charges  shall  continue  to  bi 
during  the  period. 

(c)  When  there  is  another  requii 
foreseeable  reuse  in  place  of  cane 
terminated  facilities  or  equipment 
shall  apply  and  the  Basic  Cancell: 
Termination  Liability  shall  be  spp 
reduced.  When  feasible,  the  Conti 
promptly  reuse  discontinued  cfaan 
facilities,  including  equipment  for 
Government  is  obligated  to  pay  a 
service  charge. 

(End  of  clause) 

252.239-7009    Submission  of  CO 
pricing  data— common  carriers. 

As  prescribed  in  239.7411(a) 
following  clause: 

Submission  of  Cost  or  Pricing  Oat 
Common  Carriers  (Dec.  1991) 

The  Contractor  agrees  to  provid 
cost  or  pricing  data,  upon  request 
Contracting  Officer,  whenever — 

(a)  The  services  are  nontariffed 

(b)  A  Uriff.  whether  filed  or  to  I 
for  new  services  installed  or  deve 
primarily  for  Government  use; 

(c)  A  tariff  whether  filed  or  to  t 
does  not  include  the  special  rates 
charges; 

(d)  More  than  one  conunercial  s 
or  more  of  which  is  a  common  car 
offer  the  service  but  price  competi 
adequate: 

(e)  Required  to  support  the  reas 
of  special  assembly  rates  and  cha 

(f)  Required  to  support  the  reasc 
of  special  construction  and  equipr 
charges; 

(g)  Required  to  support  the  reasi 
of  those  contingent  liabilities  whic 
at  the  outset  of  the  service; 

(h)  Required  to  support  propose 
cancellation  and  termination  char 
the  Cancellation  or  Termination  C 
clause)  and  reuse  arrangements  (u 
Reuse  Arrangements  clause);  or 

(i)  Required  to  support  rates  cor 
voluntary  tariffs  filed  by  nondomi 
common  carriers. 
(End  of  clause 
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srmhiation  of  Oidere — 
(Dec.  1991) 

nment  cancels  any  of  the 
inder  this  agreement/ 
le  services  are  made 
ovemment,  or  terminates 
ces  after  they  are  made 
overmnertt,  the  Government 
e  Contractor  for  the  actual 
>sts  the  Contractor  has 
3d  in  providing  facilities 
which  the  Contractor  has 
ise. 

of  the  Government's 
:eIlation  or  termination  of 
J'ordered  under  this 
:t  will  be  determined  under 
iovemingxano^llation  and 
js  which— 
'he  Contractor  with  a 
latory  body,  as  defined  in 
i,  and  Services — Common 
this  agreement/contract: 
on  (he  date  of  termination: 

fie  cancellation  or 
IS  for  the  facilities  and 
d  or  show  how  to 
ges. 

if  (he  Government's 
ellafion  or  termination  of 
ordered  under  this 
;t.  which  are  not  subject  to 
[ulatory  body,  will  be 
i  mutually  agreed  schedule 
!on  services  authorizalion 
tractual  document. 
»le  tariHs  are  in Effect  on 
ition  or  termination  or  set 
bleCSA  or  other 
}nt,ithe  Govemmentls 
ermined  under  the 
It  procedures — 
)r  agraes' to  provide  the 
',  in  such  reasonable  detail 
Officer  may  require, 
sciiedules  covering  all 
r  facilities  in  the 
ision.  the  cost  of  which  is 
ic  Cancellation  or 
ty  for  which  the 
oreseeable  reuse. 
>r  shall  use  its  best  efforts 
acilities  when  the 
oreseeable  reuse  or  when 
5  not  exercised  its  option 
tie  Title  to 
s  Facilities  and 
f  this  agreement/contract. 
II  apply  any  proceeds  of 
ny  payments  by  the 
Contractor  under  a 
lination  settlement, 
r  shall  record  actual 
ts  under  established 
res  prescribed  by  the 
ntal  regulatory  authority 
lures  have  been 
inerally  accepted 
res  applicable  to  the 
imunicotion  services  for 

irecoverable  costs  are  the 
s  facilities  and  ■equipment. 
:  materials,  and  less  net 
lied  costs  shall  include 


the  actual  cost  of-equipment  and  materials 
specifically  provided  or  used,  plus  the  actual 
cost  of  installing  (including  engineering, 
labor,  supervision,  transportation,  rights-of- 
way,  and  any  other  items  which  are 
chargeable  to  the  capital  accounts  of  the 
Contractor)  less  any  costs  the  Government 
may  have  directly  reimbursed  theContractor 
under  the  Special  Construction  and 
Equipment  Charges  clause  of  this  agreement/ 
contract.  Deduct  from  the  Contractor's 
installed  cost,  the  net  salvage  value  (salvage 
value  less  cost  of  removal).  In  determming 
net  salvage  value,  give  consideration  to 
foreseeable  reuse  of  the  facilities  and 
equipment  by  the  Contractor.  Make 
allowance  for  the  cost  of  dismantling, 
removal,  reconditioning,  and  disposal  of  the 
facilities  and  equipment  when  necessary 
either  to  the  sale  of  facilities  or  their  reuse  by 
the  Contractor  in  another  location. 

(5)  The  Vasic  Cancellation  Liability  is 
defined  as  the  actual  nonrecoverable  cost 
which  the  Government  shall  reimburse  the 
Contractor  at  the  time  services  are  cancelled. 
The  Basic  Termination  Liability  is  defined  as 
the  nonrecoverable  cost  amortized  in  equal 
monthly  increments  throughout  the  liability 
period.  Upon  termination  of  services,  the 
Government  shall  reimburse  the  Contractor 
for  the  nonrecoverable  cost  less  such  costs 
amortized  to  the  date  services  are 
terminated.  Establish  the  liability  period  as 
mutually  agreed  tobut  not  to  exceed  ten 
years. 

(6)  When  the  Basic  Cancellation  or 
Termination  Liability  established  by  the  CSA 
or  other  contractual  document  is  based  on 
estimated  costs,  the  Contractor  agrees  to 
settle  on  the  basis  of  actual  cost  at  the  time 
of  termination  or  cancellation. 

(7)  The  Contractor  agrees  that,  if  after 
settlement  but  within  the  termination  liability 
period  of  the  services,  should  the  Contractor 
make  reuse  of  equipment  or  facilities  which 
were  treated  as  nonreusable  or 
nonsalvagable  in  the  settlement,  the 
Contractor  shall  reimburse  the'(k>vemment 
for  the  value  of  the-equipmert  or  facilities. 

(8)  The  Contractor  agrees  to  exclude — 
(i)  Any  costs  which  are  not  included  in 

determining  cancellation  and  termination 
charges  under  the  Contractor's  standaitl 
practices  or  pracedures:  and 

(ii)  Charges  not  ordinarily  made  by  the 
Contractor  for  similar  facilities  or  equipment, 
furnished  under  similar  circumstances. 

(e)  The  Government  may,  under  such  terms 
and  conditions  as  itmay  prescribe,  make 
partial  payments  and  payments  on  account 
against  costs  incurred  by  the  (Contractor  in 
connection  with  the  canceled  or  terminated 
portion  of  this  agreement/contract.  The 
(Government  may  make  these  payments  if  in 
the  opinion  of  the  Contracting  Officer  the 
total  of  the  payments  is  within  the  amount 
the  Contractor  is  entitled.  If. the  total  of  the 
payments  is  in^excess  of  the  amount  finaUy 
agreed  or  determined  to  be  due  under  this 
clause,  the  Contractor  shall  pay  the  excess  to 
the  Government  upon  demand. 

(f)  Failure  to  agree  shallbe  a  dispute 
concerning  a  question  of  fact -within  the 
meaning  of  the  Disputes  clause. 

(End  of  clause) 
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252^39-7001    R«uM  wrangMiMnts. 

As  prescribed  in  239.7411  (a),  use  the 
following  clause: 

Reuse  Arrangements  (Dec  1991) 

(a)  When  feasible,  the  Contractor  shall 
reuse  canceled  or  terminated  facilities  or 
equipment  to  minimize  the  charges  to  the 
Government. 

(b)  If  at  any  time  the  Government  requires 
that  telecommunications  facilities  or 
equipment  be  relocated  within  the 
Contractor's  service  area,  the  Government 
shall  have  the  option  of  paying  the  costs  of 
relocating  the  facilities  or  equipment  in  lieu 
of  paying  any  termination  or  cancellation 
charge  under  the  Cancellation  or  Termination 
of  Orders-Common  Carriers  clause  of  this 
agreement /contract.  The  Basic  Termination 
Liability  applicable  to  the  facilities  or 
equipment  in  their  former  location  shall 
continue  to  apply  to  the  facilities  and 
equipment  in  their  new  location.  Monthly 
rental  charges  shall  continue  to  be  paid 
during  the  period. 

(c)  When  there  is  another  requirement  or 
foreseeable  reuse  in  place  of  canceled  or 
terminated  facilities  or  equipment,  no  charge 
shall  apply  and  the  Basic  Cancellation  or 
Termination  Liability  shall  be  appropriately 
reduced.  When  feasible,  the  Ck}ntractor  shall 
promptly  reuse  discontinued  channels  or 
facilities,  induding  equipment  for  which  the 
Ck)venunent  is  obligated  to  pay  a  minimum 
service  charge. 

(End  of  clause) 

252.239-7009    Sutmiission  o«  cost  or 
pricing  data— common  carriers. 

As  prescribed  in  23g.7411(a),  use  the 
followring  clause: 

Submission  of  (kwt  or  Pricing  Data — 
Common  Carriers  (Dec.  1991) 

The  Contractor  agrees  to  provide  certified 
cost  or  pricing  data,  upon  request  by  the 
0}ntracting  Officer,  whenever — 

(a)  The  services  are  nontariffed  services: 

(b)  A  tariff,  whether  filed  or  to  be  filed,  is 
for  new  services  installed  or  developed 
primarily  for  Govenunent  use; 

(c)  A  tariff  whether  filed  or  to  be  filed, 
does  not  include  the  special  rates  and 
charges; 

(d)  More  than  one  commercial  source  (one 
or  more  of  which  is  a  common  carrier)  can 
oH'er  the  service  but  price  competition  is  not 
adequate: 

(e)  Required  to  support  the  reasonableness 
of  special  assembly  rates  and  charges: 

(f)  Required  to  support  the  reasonableness 
of  special  construction  and  equipment 
charges; 

(g)  Required  to  support  the  reasonableness 
of  those  contingent  liabilities  which  are  fixed 
at  the  outset  of  the  service: 

(h)  Required  to  support  proposed 
cancellation  and  termination  charges  (under 
the  Cancellation  or  Termination  Orders 
clause)  and  reuse  arrangements  (under  the 
Reuse  Arrangements  clause);  or 

(i)  Required  to  support  rates  contained  in 
voluntary  tariffs  filed  by  nondominant 
common  carriers. 
(End  of  clause) 


2S2.23»-7010    AudK  and  records- 
common  carrtara. 

As  prescribed  in  239.7411(a).  use  the 
following  clause: 

Audit  and  Records— Common  Carriers  (Dec 
1991) 

(a)  For  the  purpose  of  verifying  the 
accuracy  of  the  cost  or  pricing  data  submitted 
under  the  Submission  of  (Ost  or  Pricing 
Data — Common  C^arriers  clause  of  this 
agreement/contract  the  Contracting  Oflicer 
or  authorized  representative  shall  have  the 
right  to  examine  the  Cksntractor's  books, 
records,  documents,  the  computations  and 
projections  used,  and  other  supporting  data 
which  will  permit  adequate  evaluation  of  the 
cost  or  pricing  data.  This  right  applies  to  cost 
and  pricing  data  which  were  available  to  the 
Contractor  as  of  the  date  of  the  certification 
and  shall  last — 

(1)  Until  the  expiration  of  three  years  from 
the  date  of  the  submission  of  the  data  which 
forms  the  basis  for  a  recurring  or 
nonrecurring  charge;  or 

(2)  Until  the  expiration  of  the  period  of 
contingent  liability  with  respect  to  that 
contingent  Hability. 

(b)  The  Contractor  shall  maintain  books, 
records,  documents,  and  other  evidence:  and 
accounting  procedures  and  practices, 
sufficient  to  show  the  direct  and  indirect 
costs  which  were  the  basis  for  pricing  the 
communication  service  authorization. 

(c)  The  O^ntractor  shall  insert  the 
substance  of  this  clause  in  subcontracts 
which  furnish  the  basis  for  charges  referred 
to  in  paragraph  (a)  of  this  clause  unless  the 
Contracting  Officer  authorizes  its  omission. 
(End  of  clause) 

252.239-701 1    Spectat  construction  and 
equipment  cfiarges. 

As  prescribed  in  239.74tl(b).  use  the 
following  clause: 

Special  COnstmctioii  and  Equipment  Charges 
(Dec  1991) 

(a)  The  Government  will  not  directly 
reimburse  the  Contractor  for  the  cost  of 
constructing  any  facilities  or  providing  any 
equipment,  unless  the  Contracfinj!  Officer 
authorizes  direct  reimbursement. 

(b)  If  the  Contractor  stops  using  facilities  or 
equipment  which  the  Government  has,  in 
whole  or  part,  directly  reimbursed,  the 
Contractor  shall  allow  the  COvemment  credit 
for  the  value  of  the  facilities  or  equipment 
attributable  to  the  COvemraent's 
contribution.  Determine  the  value  of  the 
facilities  and  equipment  on  the  basis  of  their 
foreseeable  reuse  by  the  Contractor  at  the 
time  their  use  is  discontinued  or  on  the  basis 
of  the  net  salvage  value,  whichever  is  greater. 
The  Contractor  shall  promptly  pay  the 
Government  the  amount  of  any  credit. 

(c)  The  amount  of  the  direct  special 
construction  charge  shall  not  exceed — 

(1)  The  actual  costs  to  the  Contractor  and 

(2)  An  amount  properly  allocable  to  the 
services  to  be  provided  to  the  Government 

(d)  The  amount  of  the  direct  special 
construction  charge  shall  not  include  costs 
incurred  by  the  Contractor  which  are  covered 
by- 


(1)  A  cancellation  or  termination  liability; 
or 

(2)  The  contractor's  recurring  or  other 
nonrecurring  charges. 

(e)  The  Contractor  represents  that — 

(1)  Recurring  charges  for  the  services, 
facilities,  and  equipment  do  not  include  in  the 
rate  base  any  costs  that  have  been 
reimbursed  by  the  COvemment  to  the 
contractor,  and 

(2)  Depreciation  charges  are  based  only  on 
the  cost  of  facilities  and  equipment  paid  by 
the  contractor  and  not  reimbursed  by  the 
Government. 

(f)  If  it  becomes  necessary  for  the 
contractor  to  incur  costs  to  replace  any 
facilities  or  equipment,  the  COvemment  shall 
assume  those  costs  or  reimburse  the 
Contractor  for  replacement  costs  at  mutually 
acceptable  rates  under  the  following 
circumstances — 

(1)  The  Government  paid  direct  special 
construction  charges;  or 

(2)  The  COvemment  reimbursed  the 
contractor  for  those  facilities  or  equipment 
as  a  part  of  the  recurring  charges;  and 

(3)  The  need  for  replacement  was  di>e  to 
circumstances  beyond  the  control  and 
without  the  fault  of  the  Contractor. 

(g)  Before  incurring  any  costs  under 
paragraph  (f)  of  this  clause,  the  COvemmenI 
shall  have  the  right  to  terminate  the  service 
under  the  Cancellation  or  Termination  of 
Orders  clause  of  this  contract 

(End  of  clause) 

252.239-7012    TNte  to  telecommunication 
faclKttes  and  equipment 

As  prescribed  in  239.7411(b),  use  the 
following  clause: 

Title  to  Telecommunication  Facilities  and 
Equipment  (Dec.  1991) 

(a)  Title  to  all  Contractor  furnished 
facilities  and  equipment  used  under  this 
agreement/contract  shall  remain  with  the 
contractor  even  if  the  COvemment  paid  the 
costs  of  constnicting  the  facilities  or 
equipment  A  mutually  accepted 
communications  service  autborizabon  may 
provide  for  exceptions. 

(b)  The  contractor  shall  operate  and 
maintain  all  telecommunication  facilities  and 
equipment  used  under  this  agreement/ 
contract  whether  the  Government  or  the 
contractor  has  title. 

(End  of  clause) 

252.239-7013    ObHgatfon  of  the 
Qovernment. 

As  prescribed  in  239.7411(c).  use  the 
following  clause: 

Qbligatian  of  the  Govemmaot  (Dec  1991) 

(a)  This  basic  agreement  is  not  a  contract 
The  Government  incurs  no  monetary  liability 
under  this  agreement 

(b)  The  COvemment  incurs  Hability  only 
upon  issuance  of  a  communications  service 
authorization  under  the  terms  of  this 
agreement. 

(End  of  clause) 
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252.239-7014    Term  of  agreentent 

As  prescribed  in  239.7411(c),  use  the 
following  clause: 

Tenn  of  Agreement  (Dec  1991) 

(a)  This  agreement  shall  continue  in  force 
from  year  to  year,  unless  terminated  by  either 
party  by  60  days  written  notice. 

(b)  Termination  of  this  agreement  does  not 
cancel  any  communication  service 
authorizations  previously  issued. 

(End  of  clause] 

252.23»-7015    Continuation  of 
conununlcation  service  authorizations. 

As  prescribed  in  239.7411(c),  use  the 
following  clause: 

Continuaton  of  Communication  Service 
Authorizations  (Dec  1991) 

(a)  All  communication  service 

authorizations  (CSAs)  issued  by under 

Basic  Agreement  Number ,  dated , 

are  transferred  to  this  basic  agreement.  The 
CSAs  shall  continue  in  full  force  and  effect  as 
though  placed  under  this  agreement. 

(b)  Communication  service  authorizations 
currently  in  effect  which  were  issued  by  the 
activity  in  paragraph  (a)  of  this  clause  under 
other  agreements  with  the  Contractor  may 
also  be  transferred  to  this  agreement. 

(End  of  clause] 

252.239-7016    Telecommunications 
security  equipment,  devices,  tectiniques, 
snd  services. 

As  prescribed  in  239.7411(d),  use  the 
following  clause: 

Telecommunications  Security  Equipment, 
Devices,  Techniques,  and  Services  (Dec  1991) 

(a)  Definitions.  As  used  in  this  clause — 
(1)  Securing  means  the  application  of 

Government-approved  telecommunications 
security  equipment,  devices,  techniques,  or 
services  to  contractor  telecommunications 
systems. 

(2]  Sensitive  information  means  any 
information  the  loss,  misuse,  or  modification 
-of  which,  or  unauthorized  access  to,  could 
adversely  affect  the  national  interest  or  the 
conduct  of  Federal  programs,  or  the  privacy 
to  which  individuals  are  entitled  under  5 
U.S.C  552a  (the  Privacy  Act),  but  which  has 
not  been  specifically  authorized  under 
criteria  established  by  an  Executive  Order  or 
Act  of  Congress  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign  policy. 

(3)  Telecommunications  systems  means 
voice,  record,  and  data  communications, 
including  management  information  systems 
and  local  data  networks  that  connect  to 
external  transmission  media,  when  employed 
by  Government  agencies,  contractors,  and 
subcontractors  to  transmit — 

(i)  Classified  or  sensitive  information; 

(ii)  Matters  involving  intelligence  activities, 
cryptologic  activities  related  to  national 
security,  the  command  and  control  of  military 
forces,  or  equipment  that  is  an  integral  part  of 
a  weapon  or  weapons  system:  or 

(iii)  Matters  critical  to  the  direct  fulfillment 
of  military  or  intelligence  missions. 

(b)  This  solicitation/contract  identifies 
classified  or  sensitive  information  that 


requires  securing  during  telecommunications 
and  requires  the  Contractor  to  secure 
telecommunications  systems.  The  Contractor 
agrees  to  secure  information  and  systems  at 
the  following  location:  (Identify  the  location.) 

(c)  To  provide  the  security,  the  Contractor 
shall  use  Government-approved 
telecommunications  equipment,  devices, 
techniques,  or  services.  A  list  of  the  approved 
equipment,  etc.  may  be  obtained  from 
(identify  where  list  can  be  obtained). 
Equipment  devices,  techniques,  or  services 
used  by  the  Contractor  must  be  compatible  or 
interoperable  with  (list  and  identify  the 
location  of  any  telecommunications  security 
equipment  device,  technique,  or  service 
currently  being  used  by  the  technical  or 
requirements  organization  or  other  offices 
with  which  the  Contractor  must 
communicate]. 

(d)  Except  as  may  be  provided  elsewhere 
in  this  contract,  the  Contractor  shall  furnish 
all  telecommunications  security  equipment, 
devices,  techniques,  or  services  necessary  to 
perform  this  contract.  The  Contractor  must 
meet  ownership  eligibility  conditions  for 
communications  security  equipment 
designated  as  continued  cryptographic  items. 

(e)  The  Contractor  agrees  to  include  this 
clause,  including  this  paragraph  (e),  in  all 
subcontracts  which  require  securing 
telecommunications. 

(End  of  clause) 

252..241-7000    Superseding  contract 

As  prescribed  in  241.007-70(a),  use  the 
following  clause: 

Superseding  Contract  (Dec  1991) 

This  contract  supersedes  contract  No. 

,  dated which  provided  similar 

services.  Any  capital  credits  accrued  to  the 
Government  any  remaining  credits  due  to  the 
Government  under  the  connection  charge,  or 
any  termination  liability  are  transferred  to 
this  contract  as  follows: 

Capital  Credits 

(List  years  and  accrued  credits  by  year  and 
separate  delivery  points.) 

Outstanding  Connection  Charge  Credits 

(List  by  month  and  year  the  amount 
credited  and  show  the  remaining  amount  of 
outstanding  credits  due  the  Government.) 

Termination  Lialnlity  Charges 

(List  by  month  and  year  the  amount  of 
monthly  facility  cost  recovered  and  show  the 
remaining  amount  of  facility  cost  to  be 
recovered.) 

(End  of  clause) 

2S2.241-7001    Government  access. 

As  prescribed  in  241.007-70{b),  use  the 
following  clause: 

Government  Access  (Dec  1991) 

Authorized  representatives  of  the 
Government  may  have  access  to  the 
Contractor's  on-base  facilities  upon 
reasonable  notice  or  in  case  of  emergency. 
(End  of  clause) 


252.242-7000    Postaward  conference. 

As  prescribed  in  242.570,  use  the 
following  clause: 

Postaward  Conference  (Dec  1991) 

The  Contractor  agrees  to  attend  any 
postaward  conference  convened  by  the 
contracting  activity  or  contract 
administration  office  in  accordance  with 
Federal  Acquisition  Regulation  subpart  42.5. 
(End  of  clause) 

252.242-7001    Certification  of  Indirect 
costs. 

As  prescribed  in  242.770-6.  use  the 
following  clause: 

Certification  of  Indirect  Costs  (Dec  1991) 

(a)  The  Contractor  shall — 

(1)  Certify  any  proposal  to  establish  or 
modify  billing  rates  or  to  establish  final 
indirect  cost  rates; 

(2)  Use  the  format  in  paragraph  (c)  of  this 
clause  to  certify;  and 

(3)  Have  the  certificate  signed  by  an 
individual  of  the  Contractor's  organization  at 
a  level  no  lower  than  a  vice  president  or  chief 
financial  officer  of  the  business  segment  of 
the  Contractor  that  submits  the  proposal 

(b)  Failure  by  the  Contractor  to  submit  a 
signed  certificate,  as  described  in  this  clause, 
shall  result  in  payment  of  indirect  costs  at 
rates  unilaterally  established  by  the 
Government. 

(c)  The  certificate  of  indirect  costs  shall 
read  as  follows: 

Certificate  of  Indirect  Costs 

This  is  to  certify  that  to  the  best  of  my 
knowledge  and  belief: 

1. 1  have  reviewed  this  indirect  cost 
proposal; 

2.  All  costs  included  in  this  proposal 
(identify  proposal  and  date)  to  establish 
billing  or  final  indirect  cost  rates  for  (identify 
period  covered  by  rate]  are  allowable  in 
accordance  with  the  requirements  of 
contracts  to  which  they  apply  and  with  the 
cost  principles  of  the  Department  of  Defense 
applicable  to  those  contracts: 

3.  This  proposal  does  not  include  any  costs 
which  are  unallowable  under  applicable  cost 
principles  of  the  Department  of  Defense,  such 
as  (without  limitation):  advertising  and  public 
relations  costs,  contributions  and  donations, 
entertainment  costs,  fines  and  penalties, 
lobbying  costs,  defense  or  fraud  proceedings, 
and  goodwill:  and 

4.  All  costs  included  in  this  proposal  are 
properly  allocable  to  Defense  contracts  on 
the  basis  of  a  t>eneficial  or  causal 
relationship  l>etween  the  expenses  incurred 
and  the  contracts  to  which  they  are  allocated 
in  accordance  with  applicable  acquisition 
regulations. 

I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct 

Firm:  .^ 

Signatiuv . 

Name  of  Corporation  Official:  — 

Title: 


Date  of  Execution: 
(End  of  clause] 


Federal  Ragi«t< 

252.242-7002  Submlaston  of  0 
freight  Wits  for  audit 

As  prescribed  in  242.1404-2 
the  following  clause: 

Submission  of  Commercial  Pretgl 
Au(ttt  (Dec  1991) 

When  the  Government  reimbui 
Contractor's  transportation  costs 
Contractor  shall  furnish  individui 
bills  (or  equivalent  shipment  dati 
evidence  of  payments)  for  transp 
charges  in  excess  of  $500  to  the  f( 
address: 

General  Services  Administration 

GSA  Building 

18di  and  F  Streets.  NW. 

Washington.  DC  20405 

(End  of  clause) 

252.242-7003  Appgcation  for  I 
government  shipping  document 
Instructions. 

As  prescribed  in  242.1404-2 
the  following  clause: 

Application  for  U.S.  Government 
Documentation/ Instructions  (Dec 

The  Contractor  shall  request  G 
bills  of  lading,  by  submitting  a  DC 
Application  for  U.S.  GovemroenI 
Documentation/Instructions,  to  tl 

(a)  Transportation  Officer,  if  ni 
contract  schedule;  or 

(b)  Contract  administration  off] 
(End  of  clause) 

252.242-7004  Material  manage 
accounting  system. 

As  prescribed  in  242.7206,  v 
following  clause: 

MaiariaJ  Management  and  Accou 
System  (Dec  1991) 

(a)  Definitions.  As  used  in  this 

(1)  Material  management  and  c 
system  means  the  Contractor's  sj 
systems  for  planning,  controlling, 
accounting  for  the  acquisition,  usi 
and  disposition  of  material.  Mate 
management  and  accounting  syst 
manual  or  automated.  They  may  I 
alone  systems  or  they  may  be  int( 
planning,  engineering,  estimating, 
inventory,  accounting,  or  other  sy 

(2)  Valid  time-phased  requirem 
material  which  is — 

(i)  Needed  to  fulfill  the  product 
including  reasonable  quantities  fc 
shrinkage,  yield,  etc.;  and 

(ii)  Charged/billed  to  contracts 
cost  objectives  in  a  manner  consi 
the  need  to  fulfill  the  production  i 

(b)  General  The  Contractor  agi 
(l)  Maintain  a  material  manage 

accounting  system  (MMAS)  that- 
(i)  Reasonably  forecasts  materi 

requirements; 
(ii)  Ensures  that  costs  of  purcha 

fabricated  material  charged  or  all 

contract  are  based  on  valid  time-] 

requirements;  and 
(iii)  Maintains  a  consistent  equ 

unbiased  logic  for  costing  of  mate 

transactions. 
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252.242-7000    Postaward  conference. 

As  prescribed  in  242.570,  use  the 
following  clause: 

Postaward  Conference  (Dec  1991) 

The  Contractor  agrees  to  attend  any 
postaward  conference  convened  by  the 
contracting  activity  or  contract 
administration  office  in  accordance  with 
Federal  Acquisition  Regulation  subpart  42.5. 
(End  of  clause) 

252.242-7001    Certification  of  Indirect 
costs. 

As  prescribed  in  242,770-6,  use  the 
following  clause: 

Certification  of  Indirect  Costs  (Dec  1991) 

(a)  The  Contractor  shall — 

(1)  Certify  any  proposal  to  establish  or 
modify  billing  rates  or  to  establish  Hnal 
indirect  cost  rates; 

(2)  Use  the  format  in  paragraph  (c)  of  this 
clause  to  certify;  and 

(3)  Have  the  certificate  signed  by  an 
individual  of  the  Contractor's  organization  at 
a  level  no  lower  than  a  vice  president  or  chief 
financial  officer  of  the  business  segment  of 
the  Contractor  that  submits  the  proposal. 

(b)  Failure  by  the  Contractor  to  submit  a 
signed  certificate,  as  described  in  this  clause, 
shall  result  in  payment  of  indirect  costs  at 
rates  unilaterally  established  by  the 
Government. 

(c)  The  certificate  of  indirect  costs  shall 
read  as  follows: 

CertiTicate  of  Indirect  Costs 

This  Is  to  certify  that  to  the  best  of  my 
knowledge  and  belief: 

1. 1  have  reviewed  this  indirect  cost 
proposal; 

2.  All  costs  included  in  this  proposal 
(identify  proposal  and  date)  to  establish 
billing  or  final  indirect  cost  rates  for  (identify 
period  covered  by  rate)  are  allowable  in 
accordance  with  the  requirements  of 
contracts  to  which  they  apply  and  with  the 
cost  principles  of  the  Department  of  Defense 
applicable  to  those  contracts; 

3.  This  proposal  does  not  include  any  costs 
which  are  unallowable  under  applicable  cost 
principles  of  the  Department  of  Defense,  such 
as  (without  limitation):  advertising  and  public 
relations  costs,  contributions  and  donations, 
entertainment  costs,  fines  and  penalties, 
lobbying  costs,  defense  or  fraud  proceedings, 
and  goodwill;  and 

4.  All  costs  included  in  this  proposal  are 
properly  allocable  to  Defense  contracts  on 
the  basis  of  a  beneficial  or  causal 
relationship  between  the  expenses  incurred 
and  the  contracts  to  which  they  are  allocated 
in  accordance  with  applicable  acquisition 
regulations. 

I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct 

Firm:  .^ 

Signature  ——— 

Name  of  Corporation  Official: 

Title: 


Date  of  Execution: 
(End  of  clause) 


252.242-7002    SulMntaston  of  commercial 
fretgttt  bUts  for  audit 

As  prescribed  in  242.1404-2-70(a),  use 
the  following  clause: 

Submission  of  Commercial  Freight  Bills  for 
Au<fit  (Dec  1991) 

When  the  Government  reimburses  the 
Contractor's  transportation  costs,  the 
Contractor  shall  furnish  individual  freight 
bills  (or  equivalent  shipment  data  and 
evidence  of  payments)  for  transportation 
charges  in  excess  of  $500  to  the  following 
address: 

General  Services  Administration — BWQAA 

GSA  Building 

18th  and  F  Streets,  NW. 

Washington.  DC  20405 

(End  of  clause) 

252.242-7003    Application  for  U.S. 
government  shippins  documentation/ 
Instructions. 

As  prescribed  in  242.1404-2-70(b),  use 
the  following  clause: 

Application  for  U.S.  Government  Shipping 
Documentation /Instructions  (Dec  1991) 

The  Contractor  shall  request  Government 
bills  of  lading,  by  submitting  a  DD  Form  1659. 
Application  for  U.S.  Government  Shipping 
Documentation/Instructions,  to  the — 

(a)  Transportation  Officer,  if  named  in  the 
contract  schedule,  or 

(b)  Contract  administration  ofRce. 
(End  of  clause) 

252.242-7004    Material  management  and 
accounting  system. 

As  prescribed  In  242.7206,  use  the 
following  clause: 

Material  Manege ment  and  Accounting 
System  (Dec  1991) 

(a)  Definitions.  As  used  in  this  clause— 

(1)  Material  management  and  accounting 
system  means  the  Contractor's  system  or 
systems  for  planning,  controlling,  and 
accounting  for  the  acquisition,  use,  issuing, 
and  disposition  of  material.  Material 
management  and  accounting  systems  may  be 
manual  or  automated.  They  may  be  stand- 
alone systems  or  they  may  be  integrated  with 
planning,  engineering,  estimating,  purchasing, 
inventory,  aecounting.  or  other  systems. 

(2)  Valid  tiwe-phaaed  requirements  means 
material  which  is — 

(i)  Needed  to  fulfill  the  production  plan, 
including  reasonable  quantities  for  scrap, 
shrinkage,  yield,  etc.:  end 

(ii)  Charged/billed  to  contracts  or  other 
cost  objectives  in  a  manner  consistent  with 
the  need  to  fulfill  the  production  plan. 

(b)  General.  The  Contractor  agrees  to — 
(1)  Maintain  a  material  management  and 

accounting  system  (MMAS)  that — 
(i)  Reasonably  forecasts  material 

requirements; 
(ii)  Ensures  that  costs  of  purchased  and 

fabricated  material  charged  or  allocated  to  a 

contract  are  based  on  valid  time-phased 

requirements;  and 
(iii)  Maintains  a  consistent,  equitable,  and 

unbiased  logic  for  costing  of  material 

transactions. 


(2)  Assess  its  MMAS  and  take  reasonable 
action  to  comply  with  the  MMAS  standards 
in  paragraph  (f)  of  this  clause. 

(c)  Applicability.  Paragraphs  (d)  and  (e)  of 
this  clause  apply  only  if  the  Contractor — 

(1)  Is  a  large  business;  and 

(2)  Received,  in  its  fiscal  year  preceding 
award  of  this  contract.  Department  of 
Defense  prime  contracts  or  subcontracts,  and 
their  modifications  totaling— 

(i)  $50  million  or  more:  or 

(ii)  $10  million  or  more  (but  less  than  $50 
million),  and  is  notified  in  writing  by  the 
Contracting  Officer  that  paragraphs  (d)  and 
(e)  apply. 

(d)  Disclosure,  demonstration,  and 
maintenance  requirements.  (1)  The 
Contractor  shall — 

(i)  Disclose  its  MMAS  to  the 
Administrative  Contracting  Officer  in  writing; 
and 

(ii)  If  requested  by  the  Administrative 
Contracting  Officer,  demonstrate  that  the 
MMAS  conforms  to  the  standards  in 
paragraph  (f)  of  this  clause. 

(2)  An  MMAS  disclosure  is  adequate  when 
the  Contractor  has  provided  the 
Administrative  ConU-acting  Officer  with 
documentation  which — 

(i)  Accurately  describes  those  policies, 
procedures,  and  practices  that  the  Contractor 
currently  uses  in  its  MMAS:  and 

(ii)  Provides  sufficient  detail  for  the 
Government  to  reasonably  make  an  informed 
judgment  regarding  the  adequacy  of  the 
MMAS. 

(3)  An  MMAS  demonstration  is  adequate 
when  the  Contractor  has  provided  the 
Administrative  Contracting  Officer — 

(i)  SufTicient  evidence  to  demonstrate  the 
degree  of  compliance  of  its  MMAS  with  tlie 
standards  at  paragraph  (f)  of  this  clause:  and 

(ii)  Identification  of  any  significant 
deficiencies,  the  estimated  cost  impact  of  the 
deficiency,  and  a  comprehensive  corrective 
action  plan. 

(4)  The  Contractor  shall  disclose  significant 
changes  in  its  MMAS  to  the  Administrative 
Contracting  Officer  within  30  days  of 
implementation. 

(5)  If  the  contractor  desires  the 
Government  to  protect  such  information  as 
privileged  or  confidential,  the  Contractor 
shall— 

(i)  Notify  the  Goverrunent  representative  to 
whom  the  information  is  submitted.  i.e..  the 
ACO,  or  the  auditor  and 

(ii)  Ensure  an  appropriate  legend  is  on  the 
face  of  the  document(s)  at  the  time  of 
submission. 

(e)  Deficiencies.  (1)  If  the  Contractor 
receives  a  report  which  identifies  deficiencies 
in  its  MMAS,  the  Contractor  agrees  to 
respond  as  follows — 

(i)  If  the  Contractor  agrees  with  the  report 
findings  and  recommendations,  the 
Contractor  shall — 

(A)  Within  30  days,  state  its  agreement  in 
writing;  and 

(B)  Within  60  days,  correct  the  deficiencies 
or  submit  a  corrective  action  plan. 

(ii)  If  the  Contractor  disagrees  with  the 
report  findings  and  recommendations,  the 
Contractor  shall,  within  30  days,  state  its 
rationale  for  each  area  of  disagreement. 


(2)  The  Administrative  Contracting  Officer 
shall  evaluate  the  Contractor's  response  and 
notify  the  Contractor  of  the — 

(i)  Determination  concerning  remaining 
deficiencies; 

(ii)  Adequacy  of  any  proposed  or 
completed  corrective  action  plan;  and 

(iii)  Need  for  any  new  or  revised  corrective 
action  plan. 

(f)  MMAS  standards.  MMAS  systems  shall 
have  adequate  internal  accounting  and 
administrative  controls  to  ensure  system  and 
data  integrity,  and  comply  with  the  following: 

(1)  Have  an  adequate  system  description 
including  policies,  procedures,  and  operating 
instructions  which  comply  with  the  Federal 
Acquisition  Regulation  and  Defense  FAR 
Supplement 

(2)  Elnsure  that  costs  of  purchased  and 
fabricated  material  charged  or  allocated  to  a 
contract  are  bated  on  valid  time-phased 
requirements  as  impacted  by  minimum/ 
economic  order  quantity  restrictions — 

(i)  A  98  percent  bill  of  material  accuracy 
arvd  a  95  percent  master  production  schedule 
accuracy  are  desirable  as  a  goal  in  order  to 
ensure  that  requirements  are  both  valid  and 
appropriately  time-phased. 

(ii)  If  systems  have  accuracy  levels  l>eiow 
these,  the  Contractor  shall  demonstrate 
that— 

(A)  There  is  no  material  harm  to  the 
Government  due  to  lower  accuracy  levels; 
and 

(B)  The  cost  to  meet  the  accuracy  goals  is 
excessive  in  relation  to  the  impact  on  the 
Government; 

(3)  Provide  a  mechanism  to  identify,  report 
and  resolve  system  control  weaknesses  and 
manual  override.  Systems  should  identify 
operational  exceptions  such  as  excess/ 
residual  inventory  as  soon  ss  known; 

(4)  Provide  audit  trails  and  maintain 
records  (manual  and  those  in  machine 
readable  form)  necessary  to  evaluate  system 
logic  and  to  verify  through  transaction  testing 
that  the  system  is  operating  as  desired; 

'  (5)  Establish  and  maintain  adequate  levels 
of  record  accuracy,  and  include  reconciliation 
of  recorded  inventory  quantities  to  physical 
inventory  by  part  number  on  a  periodic  basis. 
A  95  percent  accuracy  level  is  desirable.  If 
systems  have  an  accuracy  level  below  95 
percent  the  Contractor  shall  demonstrate 
that— 

(i)  There  is  no  material  harm  to  the 
Government  due  to  lower  accuracy  levels: 
and 

(ii)  The  cost  to  meet  the  accuracy  goal  is 
excessive  in  relation  to  the  impact  on  the 
Government 

(6)  Provide  detailed  descriptions  of 
circumstances  which  will  result  in  manual  or 
system  generated  transfers  of  parts; 

(7)  Maintain  a  consistent  equitable,  and 
unbiased  logic  for  costing  of  material 
transactions — 

(i)  The  Contractor  shall  maintain  and 
disclose  a  written  policy  describing  the 
transfer  methodologies. 

(ii)  The  costing  methodology  may  be 
standard  or  actual  cost,  or  any  of  the 
inventory  costing  methods  in  FAR  30.411- 
SO(b).  Consistency  shall  be  maintained  across 
all  contract  and  customer  types,  and  from 
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accounting  period  to  accounting  period  for 
initial  charging  and  transfer  charging. 

(iii)  The  system  should  transfer  parts  and 
associated  costs  within  the  same  billing 
period.  In  the  few  circumstances  where  this 
may  not  be  appropriate,  the  Contractor  may 
use  a  loan/pay  back  technique  only  if 
approved  by  the  administrative  contracting 
officer.  When  the  technique  is  used,  the 
Contractor  shall  have  controls  to  ensure — 

(A)  Parts  are  paid  back  expeditiously: 

(B)  Procedures  and  controls  are  in  place  to 
correct  any  overbilling  that  might  occur 

(C)  Monthly,  at  a  minimum,  identification 
of  the  borrowing  contract  and  the  date  the 
part  was  borrowed;  and 

(D)  The  cost  of  the  replacement  part  is 
charged  to  the  borrowing  contract; 

(8)  Where  allocations  from  common 
inventory  accounts  are  used,  have  controls 
(in  addition  to  those  in  paragraphs  (b)(2)  and 
(7)  of  this  clause)  to  ensure  thai — 

(i)  Reallocations  and  any  credit  due  are 
processed  no  less  frequently  than  the  routine 
billing  cycle; 

(ii)  inventories  retained  for  requirements 
which  are  not  under  contract  are  not 
allocated  to  contracts;  and 

(iii)  Algorithms  are  maintained  based  on 
valid  and  current  data; 

(9)  Notwithstanding  FAR  45.505-3(f){l)(ii). 
have  adequate  controls  to  ensure  that 
physically  commingled  inventories  that  may 
include  material  for  which  costs  are  charged 
or  allocated  to  fixed-price,  cost- 
reimbursement  and  commercial  contracts  do 
not  compromise  requirements  of  any  of  the 
standards  in  paragraphs  (f)(1)  through  (8)  of 
this  clause.  Government  furnished  material 
shall  not  be — 

(i)  Physically  commingled  with  other 
material:  or 
(ii)  Used  on  commercial  work;  and 

(10)  Be  subjected  to  periodic  internal  audits 
to  ensure  compliance  with  established 
policies  and  procedures. 

(End  of  clause) 

252.242-7005    Cost/schedul*  Statu* 
report 

As  prescribed  in  242.1107-70.  use  the 
following  clause: 

Co8t/Schedul«  Status  Report  (Dec  1991) 

(a)  The  Offeror  shall  submit  a  written 
summary  of  the  management  procedures  it 
will  establish,  maintain,  and  use  in  the 
performance  of  any  resultant  contract  that 
provides  for — 

(1)  Planning  and  control  of  costs; 

(2)  Measurement  of  performance  (value  for 
completed  tasks);  and 

(3)  Generation  of  timely  and  reliable 
information  for  the  cost/schedule  status 
report  (C/SSR). 

(b)  As  a  minimum,  the  Contractor's 
management  procedures  must  provide  for — 

(1)  Establishing  the  time-phased  budgeted 
cost  of  work  scheduled  (including  work 
authorization,  budgeting,  and  scheduling),  the 
budgeted  cost  for  work  performed,  the  actual 
cost  of  work  performed,  the  budget  at 
completion,  the  estimate  at  completion,  and 
provisions  for  subcontractor  performance 
measurement  and  reporting; 

(2)  Applying  all  direct  and  indirect  costs 
and. provisions  for  use  and  control  of 


management  reserve  and  undistributed 
budget; 

(3)  Incorporating  changes  to  the  contract 
budget  base  for  both  Government  directed 
changes  and  internal  replanning; 

(4)  Establishing  constraints  to  preclude 
subjective  adjustment  of  data  to  ensure 
performance  measurement  remains  realistic. 
Unless  the  Contracting  Officer  provides  prior 
written  approval,  in  no  case  shall  the  total 
allocated  budget  exceed  the  contract  budget 
base.  For  cost  reimbursement  contracts,  the 
contract  budget  base  shall  exclude  changes 
for  cost  growth  increases,  other  than  for 
authorized  changes  to  the  contract  scope;  and 

(5)  Establishing  the  capability  to  accurately 
identify  and  explain  significant  cost  and 
schedule  variances,  both  on  a  cimiulative 
basis  and  projected  at  completion  basis. 

(c)  The  Offeror/Contractor  may  use  a  cost/ 
schedule  control  system  that  has  been 
accepted  by  a  DoD  component  as  complying 
with  DoD  cost/schedule  control  systems 
criteria  (C/SCSC)  of  a  contract  of  the  same 
nature  (e.g.,  development,  production,  etc.). 
The  Offeror  shall  submit  a  copy  of  the 
Memorandum  of  Understanding  instead  of 
the  written  summary  required  in  paragraph 
(a)  of  this  clause. 

(d)  The  Contracting  Officer  or  designated 
representative  shall  visit  the  Contractor's 
facility  to  review  implementation  of  the 
Contractor's  procedures  used  to  satisfy  the 
C/SSR  requirements  and  to  verify  that  the 
procedures  employed  provide  timely  and 
reliable  data.  The  Contractor  shall  provide 
necessary  documents  and  data  which 
describe  the  methods  of  planning,  control  and 
data  generation  in  actual  operation  and 
satisfy  the  requirements  of  paragraph  (a)  of 
this  clause. 

(e)  The  Contractor  shall  provide  access  to 
all  pertinent  records,  company  procedures, 
and  data  requested  by  the  Contracting 
Officer,  or  authorized  representative,  to— 

(1)  Show  proper  implementation  of  the 
procedures  generating  the  cost  schedule 
information  being  used  to  satisfy  the  C/SSR 
contractual  data  requirements  to  the 
Government:  and 

(2)  Ensure  continuing  application  of  the 
accepted  company  procedures  in  satisfying 
the  C/SSR  data  item. 

(f)  The  Contractor  shall  submit  any 
substantive  changes  to  the  procedures  and 
their  impact  to  the  Contracting  Officer  for 
review. 

(g)  The  Contractor  shall  require  a 
subcontractor  to  furnish  C/SSR  in  each  case 
where  the  subcontract  is  other  than  firm 
fixed-price,  is  12  months  or  more  in  duration, 
and  has  critical  or  significant  tasks  related  to 
the  prime  contract  Critical  or  significant 
tasks  shall  be  defined  by  mutual  agreement 
between  the  Government  and  Contractor. 
Each  subcontractor's  reported  cost  and 
schedule  information  shall  be  incorporated 
info  the  Contractor's  C/SSR. 

(End  of  clause) 


Engineering  Change  Proposals  (Dec  1991) 

(a)  The  Contracting  Officer  may  ask  the 
Contractor  to  prepare  engineering  change 
proposals  for  engineering  changes  within  the 
scope  of  this  contract.  Upon  receipt  of  a 
written  request  from  the  Contracting  Officer, 
the  Contractor  shall  prepare  and  submit  an 
engineering  change  proposal  in  accordance 

with  the  instructions  of *,  in 

effect  on  the  date  of  contract  award. 

(b)  The  Contractor  may  initiate  engineering 
change  proposals.  Contractor  initiated 
engineering  change  proposals  shall  include  a 
"not  to  exceed"  price  **  or  a  "not  less  than" 
price  **  and  delivery  adjustment.  If  the 
Contracting  Officer  orders  the  engineering 
change,  the  increase  shall  not  exceed  nor  the 
decrease  be  less  than  the  "not  to  exceed"  or 
"not  less  than"  amounts  *** 

(c)  When  the  price  **  of  the  engineering 
change  is  $100,000  or  more,  the  Contractor 
shall  submit 

(1)  A  completed  SF 1411.  ConU-act  Pricing 
Proposal  Cover  Sheet  and 

(2)  At  the  time  of  agreement  on  price  **.  a 
signed  Certificate  of  Current  Cost  or  Pricing 
Data. 

(End  of  clause) 

Alternate  I  (Dec.  1991) 

As  prescribed  in  243.205-70,  add  the 
following  paragraph  (d)  to  the  basic  clause: 

(d)  If  the  price  *  *  of  a  Contractor  initiated 

engineering  change  is ****  or 

less,  the  change,  if  ordered,  shall  be  made  at 
no  adjustment  in  the  contract  price  *' 

252.243-7001    Pricing  of  contract 
modificattons. 

As  prescribed  in  243.205-71,  use  the 
following  clause: 

Pricing  of  Contract  Modifications  (Dec  1991) 

When  costs  are  a  factor  in  any  price 
adjustment  under  this  contract  the  contract 
cost  principles  and  procedures  in  FAR  part  31 
and  DFARS  part  231,  in  effect  on  the  date  of 
this  contract  apply. 
(End  of  clause) 

252.245-7000    Govemment-fumished 
ntapplng,  ctiarting,  and  geodesy  property. 

As  prescribed  in  245.310-70.  use  the 
following  clause: 

Govemment-Fumisbed  Mapping.  Charting, 
end  Geodesy  Property  (Dec  1991) 

(a)  Definition— Mapping,  charting,  and 
geodesy  (MC&C)  property  means  geodetic, 
geomagnetic  gravimetric  aeronautical, 
topographic,  hydrographic  cultural  and 
toponymic  data  presented  in  the  form  of 
topographic,  planimetric,  relief,  or  thematic 


252,243-7000 
proposals. 


Engineering  dtange 


As  prescribed  in  243.205-70.  use  the 
following  clause: 


•  Insert  MlL-STD-480  or  MU/-STD-t81 
**  Use  a  term  suitable  for  the  typ«  of  contract 
'"In  cost  reimburtement  type  contracts,  replace 
this  sentence  with  the  following:  "Change  orders 
issued  under  the  Changes  clause  of  this  contract  are 
not  an  authorization  to  exceed  the  estimated  cost  in 
the  schedule  unless  there  is  a  statement  in  the 
change  order,  or  other  contract  modification, 
increasing  the  estimated  cost" 

••••  Insert  a  percentage  of  the  contract  price  or  a 
dollar  amount. 


maps  and  graphics:  nautical  ai 
charts  and  publications:  and  ii 
photographic,  digital,  or  compi 
formats. 

(b)  The  Contractor  shall  not 
copy,  or  otherwise  reproduce  1 
for  purposes  other  than  those  : 
performance  of  the  contract. 

(c)  At  the  completion  of  peri 
contract  the  Contractor,  as  dii 
Contracting  Officer,  shall  eithi 
return  to  the  Government  all  C 
furnished  MCAG  property  not 
the  performance  of  this  contra 
(End  of  clause) 

252.246-7000  Material  lnsp< 
receiving  report 

As  prescribed  in  246.370. 
following  clause: 

Material  Inspection  and  Recei^ 
(Dec  1991) 

At  the  time  of  each  delivery 
services  under  this  contract,  tl; 
shall  prepare  and  furnish  to  th 
a  material  inspection  and  rece 
the  manner  and  to  the  extent  r 
appendix  F.  Material  Inspectic 
Receiving  Report,  of  the  Defen 
Supplement, 
(End  of  clause) 

252.246-7001    Warranty  of  d 

^  As  prescribed  in  246.710 
following  clause: 

Warranty  of  Data  (Dec  1991) 

(a)  Definition — Technical  dc 
same  meaning  as  given  in  the  < 
contract  entitled.  Rights  in  Tec 
and  Computer  Software. 

(b)  Warranty.  Notwithslandi 
and  acceptance  by  the  Govern 
technical  data  furnished  under 
and  notwithstanding  any  provi 
contract  concerning  the  conclu 
acceptance,  the  Contractor  wa 
technical  data  delivered  under 
w  ill  at  the  time  of  delivery  con 
specifications  and  all  other  req 
this  contract.  The  warranty  pei 
extend  for  three  years  after  coi 
delivery  of  the  line  item  of  dati 
in  DD  Form  1423,  Contract  Dat 
Requirements  List)  of  which  th 
part:  or  any  longer  period  spec 
contract. 

(c)  Contractor  Notification.  ^ 
agrees  to  notify  the  Contractin; 
writing  immediately  of  any  bre 
above  wairanty  which  the  Con 
discovers  within  the  warranty 

(d)  Remedies.  The  following 
apply  to  all  breaches  of  the  wa 
whether  the  Contractor  notifiei 
Contracting  Officer  in  accordai 
paragraph  (c)  of  this  clause  or  i 
Government  notifies  the  Contr) 
breach  in  writing  within  the  w{ 

(1)  Within  a  reasonable  time 
notificatioa  the  Contracting  Ol 

(i)  By  written  notice,  direct  tl 
to  correct  or  replace  at  the  Con 
expense  the  nonconforming  tec 
promptly;  or 


dnesday.  July  31.  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations 


36547 


e  and  undistributed 

changes  to  the  contract 
h  Government  directed 
tl  replanning; 
instraints  to  preclude 
nt  of  data  to  ensure 
rement  remaigs  realistic, 
ing  Officer  provides  prior 
no  case  shall  the  total 
ceed  the  contract  budget 
tursement  contracts,  the 
e  shall  exclude  changes 
eases,  other  than  for 
to  the  contract  scope;  and 
le  capability  to  accurately 
significant  cost  and 
both  on  a  cumulative 
at  completion  basis. 
Dntractor  may  use  a  cost/ 
Item  that  has  been 
:omponent  as  complying 
dule  control  systems 
'  a  contract  of  the  same 
ment,  production,  etc.). 
bmit  a  copy  of  the 
derstanding  instead  of 
/  required  in  paragraph 

ig  Officer  or  designated 
visit  the  Contractor's 
plementation  of  the 
ires  used  to  satisfy  the 
and  to  verify  that  the 
d  provide  timely  and 
intractor  shall  provide 
8  and  data  which 
8  of  planning,  control  and 
:tual  operation  and 
;nts  of  paragraph  (a)  of 

'  shall  provide  access  to 
,  company  procedures, 
}y  the  Contracting 
d  representative,  to— 
iplementation  of  the 
ig  the  cost  schedule 
ed  to  satisfy  the  C/SSR 
uirements  to  the 

ing  application  of  the 
rocedures  In  satisfying 

shall  submit  any 

to  the  procedures  and 

ontracting  Officer  for 

shall  require  a 
lish  C/SSR  in  each  case 
ct  is  other  than  firm 
iths  or  more  in  duration, 
^ificant  tasks  related  to 
Critical  or  significant 
d  by  mutual  agreement 
nent  and  Contractor, 
reported  cost  and 
I  shall  be  incorporated 
C/SSR. 


neering  Chang* 
243.20&-70.  use  the 


Engineering  Change  Proposals  (Dec.  1991) 

(a)  The  Contracting  Officer  may  ask  the 
Contractor  to  prepare  engineering  change 
proposals  for  engineering  changes  within  the 
scope  of  this  contract.  Upon  receipt  of  a 
written  request  from  the  Contracting  Officer, 
the  Contractor  shall  prepare  and  submit  an 
engineering  change  proposal  in  accordance 

with  the  instructions  of *,  in 

effect  on  the  dale  of  contract  award. 

(b)  The  Contractor  may  initiate  engineering 
change  proposals.  Contractor  initiated 
engineering  change  proposals  shall  include  a 
"not  to  exceed"  price  **  or  a  "not  less  than" 
price  **  and  delivery  adjustment.  If  the 
Contracting  Officer  orders  the  engineering 
change,  the  increase  shall  not  exceed  nor  the 
decrease  be  less  than  the  "not  to  exceed"  or 
"not  less  than"  amounts  *** 

(c)  When  the  price  **  of  the  engineering 
change  is  $100,000  or  more,  the  Contractor 
shall  submit 

(1)  A  completed  SF 1411.  Contract  Pricing 
Proposal  Cover  Sheet,  and 

(2)  At  the  time  of  agreement  on  price  **.  a 
signed  Certificate  of  Current  Cost  or  Pricing 
Data. 

(End  of  clause) 
Alternate  I  (Dec.  1991) 

As  prescribed  in  243.205-70,  add  the 
following  paragraph  (d)  to  the  basic  clause: 

(d)  If  the  price  **  of  a  Contractor  initiated 

engineering  change  is ****  or 

less,  the  change,  if  ordered,  shall  be  made  at 
no  adjustment  in  the  contract  price  ** 

252.243-7001    Pricing  of  contract 
modtficattons. 

As  prescribed  in  243.205-71,  use  the 
following  clause: 

Pricing  of  Contract  Modifications  (Dec  1991) 

When  costs  are  a  factor  in  any  price 
adjustment  under  this  contract  the  contract 
cost  principles  and  procedures  In  FAR  part  31 
and  DFARS  part  231,  in  effect  on  the  date  of 
this  contract,  apply. 

(End  of  clause) 

252^45-7000    Govemnwnt-fumlahcd 
ntapping,  ctiarting,  and  gaodesy  property. 

As  prescribed  in  245.310-70,  use  the 
following  clause: 

Govemment-Fumisbed  Mapping,  Charting, 
and  Geodesy  Property  (Dec  1991) 

(a)  Definition— Mapping,  charting,  and 
geodesy  (MC&C)  property  means  geodetic, 
geomagnetic,  gravimetria  aeronautical, 
topographic,  hydrographic.  cultural,  and 
toponymic  data  presented  in  the  form  of 
topographic,  planimetric.  relief,  or  thematic 


•  Insert  MlL-STD-tao  or  MU^-STD-Ml 

•  •  Use  a  lerm  suitable  for  the  type  of  contract 
•*•  In  cost  reimbursement  type  contracts,  replace 

this  sentence  with  the  following:  "Change  orders 
issued  under  the  Changes  clause  of  this  contract  are 
not  an  authorization  to  exceed  the  estimated  cost  In 
the  schedule  unless  there  is  a  statement  in  the 
change  order,  or  other  contract  modiRcalion. 
increasing  the  estimated  cost" 

•**•  Insert  a  percentage  of  the  contract  price  or  a 
dollar  amount. 


maps  and  graphics:  nautical  and  aeronautical 
charts  and  publications;  and  in  simulated, 
photographic,  digital,  or  computerized 
formats. 

(b)  The  Contractor  shall  not  duplicate, 
copy,  or  otherwise  reproduce  MC&G  properfy 
for  purposes  other  than  those  necessary  for 
performance  of  the  contract. 

(c)  At  the  completion  of  performance  of  the 
contract,  the  Contractor,  as  directed  by  the 
Contracting  Officer,  shall  either  destroy  or 
return  to  the  Government  all  Government- 
furnished  MCAG  property  not  consumed  in 
tlie  performance  of  this  contract. 

(End  of  clau.se) 

252.246-7000    Material  inspaction  and 
receiving  report 

As  prescribed  in  246.370.  use  the 
following  clause: 

Material  Inspection  and  Receiving  Report 
(Dec  1991) 

At  the  time  of  each  delivery  of  supplies  or 
services  under  this  contract,  the  Contractor 
shall  prepare  and  furnish  to  the  Government 
a  material  inspection  and  receiving  report  in 
the  manner  and  to  the  extent  required  by 
appendix  P.  Material  Inspection  and 
Receiving  Report,  of  the  Defense  FAR 
Supplement, 

(End  of  clause] 

252.246-7001    Warranty  of  data. 

,  As  prescribed  in  246.710  (1),  use  the 
following  clause: 

Warranfy  of  Data  (Dec  1991) 

(a)  Definition — Technical  data  has  the 
same  meaning  as  given  in  the  clause  in  this 
contract  entitled.  Rights  in  Technical  Data 
end  Computer  Software. 

(b)  Warranty.  Notwithstanding  inspection 
and  acceptance  by  the  Government  of 
technical  data  furnished  under  this  contract, 
and  notwithstanding  any  provision  of  this 
contract  concerning  the  conclusiveness  of 
acceptance,  the  Contractor  warrants  that  all 
technical  data  delivered  under  this  contract 
will  at  the  time  of  delivery  conform  with  the 
specifications  and  all  other  requirements  of 
this  contract.  The  warranty  period  shall 
extend  for  three  years  after  completion  of  the 
delivery  of  the  line  item  of  data  (as  identified 
in  DD  Form  1423.  Contract  Data 
Requirements  List]  of  which  the  data  forms  a 
part;  or  any  longer  period  specified  in  the 
contract. 

(c)  Contractor  Notification.  The  Contractor 
agrees  to  notify  the  Contracting  Officer  in 
writing  immediately  of  any  breach  of  the 
above  wairanty  which  the  Contractor 
discovers  within  the  warranty  period. 

(d)  Remedies.  The  following  remedies  shall 
apply  to  all  breaches  of  the  warranty, 
whether  the  Contractor  notifies  the 
Contracting  Officer  in  accordance  with 
paragraph  (c)  of  this  clause  or  if  the 
Government  notifies  the  Contractor  of  the 
breach  in  writing  within  the  warranty  period: 

(1)  Within  a  reasonable  time  after  such 
notification,  the  Contracting  Officer  may — 

(i)  By  written  notice,  direct  the  Contractor 
to  correct  or  replace  at  the  Contractor's 
expense  the  nonconforming  technical  data 
promptly;  or 


(ii)  If  the  Contracting  Officer  determines 
that  the  Government  no  longer  has  a 
requirement  for  correction  or  replacement  of 
the  data,  or  that  the  data  can  be  more 
reasonably  corrected  by  the  Government, 
inform  the  Contractor  by  written  notice  that 
the  Government  elects  a  price  or  fee 
adjustment  instead  of  correction  or 
replacement. 

(2)  If  the  Contractor  refuses  or  fails  to 
comply  with  a  direction  under  paragraph  (d) 
(l)(i)  of  this  clause,  the  Contracting  Officer 
may.  «vithin  a  reasonable  time  of  the  refusal 
or  failure — 

(i)  By  contract  or  otherwise,  correct  or 
replace  the  nonconforming  technical  data  and 
charge  the  cost  to  the  Contracton  or 

(ii)  Elect  a  price  or  fee  adjustment  instead 
of  correction  or  replacement. 

(3)  The  remedies  in  this  clause  represent 
the  only  way  to  enforce  the  Government's 
rights  under  this  clause. 

(e)  The  provisions  of  this  clause  apply 
anew  to  that  portion  of  any  corrected  or 
replaced  technical  data  furnished  to  the 
Government  under  paragraph  (d)(l)(i)  of  this 
clause. 

(End  of  clause) 
Alternate  I  (Dec.  1991) 

As  prescribed  in  246.710(2),  substitute  the 
following  for  paragraph  (d)(3)  of  the  basic 
clause: 

(3)  In  addition  to  the  remedies  under 
paragraphs  (d)(1)  and  (2)  of  this  clause,  the 
Contractor  shall  be  liable  to  the  Government 
for  all  damages  to  the  Government  as  a  result 
of  the  breach  of  warranty. 

(i)  The  additional  liabihty  under  paragraph 
(d)(3)  of  this  clause  shall  not  exceed  75 
percent  of  the  target  profit. 

(ii)  If  the  breach  of  the  warranty  is  with 
respect  to  the  data  supplied  by  an  equipment 
subcontractor,  the  limit  of  the  Contractor's 
liability  shall  be — 

(A)  Ten  percent  of  the  total  subcontract 
price  in  a  firm  fixed  price  subcontract; 

(B)  Sevenfy-five  percent  of  the  total 
subcontract  fee  in  a  cost-plus-fixed-fee  or 
cost-plus-award-fee  subcontract;  or 

(C)  Seventy-five  percent  of  the  total 
subcontract  target  profit  or  fee  in  a  fixed- 
price  or  cost-plus-incentive-type  contract. 

(iii)  Damages  due  the  Government  under 
the  provisions  of  this  warranfy  are  not  an 
allowable  cost. 

(iv)  The  additional  liability  in  paragraph 
(d)(3)  of  this  clause  shall  not  apply — 

(A)  With  respect  to  the  requirements  for 
product  drawings  and  associated  lists, 
special  inspection  equipment  (SIE)  drawings 
and  associated  lists,  special  tooling  drawings 
and  associated  lists,  SIE  operating 
instructions,  SIE  descriptive  documentation, 
and  SIE  calibration  procedures  under  MIL-T- 
31000,  General  Specification  for  Technical 
Data  Packages,  Amendment  1,  or  MIL-T- 
47500,  General  Specification  for  Technical 
Data  Packages,  Supp  1,  or  drawings  and 
associated  lists  under  level  2  or  level  3  of 
MIL-D-IOOOA.  Engineering  and  Associated 
Data  Drawings,  or  DoD-D-lOOOB,  Engineering 
and  Associated  Lists  Drawings  (Inactive  for 
New  Design)  A.Tiendment  4.  Notice  1;  or 
drawings  and  associated  lists  under  category 
E  or  I  of  MIL-D-IOOO,  Engineering  and 


Associated  Lists  Drawings,  provided  that  the 
data  furnished  by  the  Contractor  was  current, 
accurate  at  time  of  submission,  and  did  not 
involve  a  significant  omission  of  data 
necessary  to  comply  with  the  requirements; 
or 

(B)  To  defects  the  Contractor  discovers  and 
gives  written  notice  to  the  Government 
before  the  Government  discovers  the  error. 

Alternate  U  (Dec  1991) 

As  prescribed  at  246.710(3),  substitute  the 
following  paragraph  for  paragraph  (d)(3)  of 
the  basic  clause: 

(3)  In  addition  to  the  remedies  under 
paragraphs  (d)(1)  and  (2)  of  this  clause,  the 
Contractor  shall  be  liable  to  the  Government 
for  all  damages  to  the  Government  as  a  result 
of  the  breach  of  the  warranty. 

(i)  The  additional  liability  under  paragraph 
(d)(3)  of  this  clause  shall  not  exceed  ten 
percent  of  the  total  contract  price. 

(ii)  If  the  breach  of  the  warranfy  is  with 
respect  to  the  data  supplied  by  an  equipment 
subcontractor,  the  limit  of  the  Contractor'a 
liability  shall  be— 

(A)  Ten  percent  of  the  total  subcontract 
price  in  a  firm  fixed-price  subcontract; 

(B)  Seventy-five  percent  of  the  total 
subcontract  fee  in  a  cost-plus-fixed-fee  or 
cost-plus-award-fee  subcontract  or 

(C)  Seventy-five  percent  of  the  total 
subcontract  target  profit  or  fee  in  a  fixed- 
price  or  cost-plus-incentive-type  contract 

(iii)  The  additional  liability  specified  in 
paragraph  (d)(3)  of  this  clause  shall  not 
apply— 

(A)  With  respect  to  the  requirements  for 
product  drawings  and  associated  lists, 
special  inspection  equipment  (SIE)  drawings 
and  associated  lists,  special  tooling  drawings 
and  associated  lists.  SIE  operating 
instructions,  SIE  descriptive  documentation, 
and  SIE  calibration  procedures  under  MIL-T- 
31000.  General  Specification  for  Technical 
Data  Packages,  Amendment  1,  or  MIL-T- 
47500,  General  Specification  for  Technical 
Data  Packages,  Supp  1,  or  drawings  and 
associated  lists  under  level  2  or  level  3  of 
MIL-D-IOOOA.  Engineering  and  Associated 
Data  Drawings,  or  DoD-D-lOOOB.  Engineering 
and  Associated  Lists  Drawings  (Inactive  for 
New  Design)  Amendment  4,  Notice  1;  or 
drawings  and  associated  lists  under  category 
E  or  I  of  MIL-D-IOOO,  Engineering  and 
Associated  Lists  Drawings,  provided  that  the 
data  furnished  by  the  Contractor  was  current 
accurate  at  time  of  submission,  and  did  not 
involve  a  significant  omission  of  data 
necessary  to  comply  with  the  requirements; 
or 

(B)  To  defects  the  Contractor  discovers  and 
gives  written  notice  to  the  Government 
before  the  Government  discovers  the  error. 

252.247-7000    Hardship  condition*. 

As  prescribed  in  247.270-7(a).  use  the 
following  clause: 

Hardship  Conditions  (Dec  1991) 

(a)  The  Contractor  shall  promptly  notify 
the  Contracting  Officer  of  unusual  conditions 
associated  with  loading  or  unloading  a 
particular  cargo,  which  will  work  a  hardship 
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on  the  Contractor  if  loaded  or  unloaded  at  the 
basic  cooiniodity  rates. 

(bj  Unusual  conditions  include,  but  are  not 
limited  to,  inaccessibility  of  place  of  stowage 
to  the  ship's  cai:go  gear,  side  port  operations, 
and  small  quantities  of  cargo  in  any  one 
hatch. 

(c)  The  Contracting  Officer  shall 
investigate  the  conditions  promptly  after 
receiving  the  notice.  If  the  Contracting  Officer 
finds  that  the  conditions  are  unusual  and  do 
materially  affect  the  cost  of  loading  or 
unloading,  the  Contracting  Officer  will 
authorize  payment  at  the  extra-labor  rates  set 
forth  in  the  schedule  of  rates  of  this  contract. 
(End  of  clause) 

252^47-7001    Price  adjustment 

As  prescribed  in  247.270-7(b),  use  the 
following  clause: 

Price  Adjustment  (Dec  1991) 

(a)  The  Contractor  warrants  that  the  prices 
set  forth  in  this  contract — 

(t)  Are  based  upon  the  wage  rates, 
allowances,  and  conditions  set  forth  in  the 
collective  bargaining  agreements  between  the 
Contractor  and  its  employees,  in  effect  as  of 
[insert  date),  and  which  are  generally 
applicable  to  the  ports  where  work  under  this 
contract  is  performed: 

(2)  Apply  to  operations  by  the  Contractor 
OR  non-Covemment  work  as  well  as  under 
this  contract;  and 

(3)  Do  not  include  any  allowance  for  cost 
increases  that  may — 

(i)  Become  effective  under  the  terms  of  the 
collective  bargaining  agreements  after  the 
date  in  paragraph  (a)(1)  of  this  clause:  or 

(ii)  Result  from  modification  of  the 
collective  bargaining- agreements  after  the 
date  in  paragraph  {a)(l). 

(b)  The  Contractor  shall  notify  the 
Contracting  Officer  within  60  days  of  receipt 
of  notice  of  any  changes  (increase  or 
decrease)  in  the  wage  rates,  allowances, 
f.inge  benefits,  and  conditions  that  apply  to 
its  direct  labor  employees,  if  the  changes — 

[1]  Are  pursuant  to  the  provisions  of  the 
collective  bargaining  agreements:  or 

(2)  Are  a  result  of  effective  modifications  to 
the  agreements:  and 

(3)  Would  change  the  Contractor's  costs  to 
pe.-form  this  contract 

(c)  The  Contractor  shall  include  in  its 
notification — 

(1)  A  proposal  for  an  adjustment  in  the 
contract  commodity,  activity,  or  work-hour 
prices:  and 

(2)  Data,  in  such  form  as  the  Contracting 
Officer  may  require,  explaining  the — 

(i)  Causes: 

(ii)  Effective  date;  and 
(iii)  Amount  of  the  increase  or  decrease  in 
the  Contractor's  proposal  for  the  adjustment. 

(d)  Promptly  upon  receipt  of  any  notice  and 
data  described  in  paragraph  (c).  the 
Contractor  and  the  Contracting  Officer  shall 
negotiate  an  adjustment  in  the  existing 
contract  commodity,  activity,  or  man-hour 
prices.  However,  no  upward  adjustment  of 
the  existing  commodity,  activity,  or  work- 
hour  prices  will  be  allowed  in  excess  of 

percent  per  year,  except  as  provided 

in  the  Changes  clause  of  this  contract. 


(1)  Changes  in  the  contract  prices  shall 
reflect,  in  addition  to  the  direct  and  variable 
indirect  labor  costs,  the  associated  changes 
in  the  costs  for  social  security,  unemployment 
compensation,  taxes,  and  workman's 
compensation  insurance. 

(2)  There  will  be  no  adjustment  to  increase 
the  dollar  amount  allowances  of  the 
Contractor's  profit. 

(3)  The  agreed  upon  adjustment,  its 
effective  date,  and  the  revised  commodity, 
activity,  or  work-hour  prices  for  services  set 
forth  in  the  schedule  of  rates,  shall  be 
incorporated  in  the  contract  by  supplemental 
agreement 

(e)  There  will  be  no  adjustment  for  any 
changes  in  the  quantities  of  labor  that  the 
Contractor  contemplated  for  each  specific 
commodity,  except  as  may  result  from 
modifications  of  the  collective  bargaining 
agreements.  For  the  purpose  of  administering 
this  clause,  the  Contractor  shall  submit  to  the 
Contracting  Officer,  within  five  days  after 
award,  the  accounting  data  and  computations 
the  Contractor  used  to  determine  its 
estimated  efficiency  rate  in  the  performance 
of  this  contract  to  include  the  Contractor's 
computation  of  the  costs  apportioned  for 
each  rate  set  forth  in  the  schedule  of  rates. 

(f)  Failure  of  the  parties  to  agree  to  an 
adjustment  under  this  clause  will  be  deemed 
to  be  a  dispute  concerning  a  question  of  fact 
within  the  meaning  of  the  Disputes  clause  of 
this  contract  The  Contractor  shall  continue 
performance  pending  agreement  on.  or 
determination  of,  any  such  adjustment  and  its 
effective  date. 

(g)  The  Contractor  shall  include  with  the 
final  invoice  submitted  under  this  contract  a 
certification  that  the  Contractor  has  not 
experienced  a  decrease  in  rates  of  pay  for 
labor,  or  that  the  Contractor  has  given  notice 
of  all  such  decreases  in  compliance  with 
paragraph  (b)  of  this  clause. 

(End  of  clause) 

252.247-7002    Revision  of  prices. 

As  prescribed  in  247.270-7(c).  use  the 
following  clause: 

Revision  of  Prices  (Dec.  1991) 

(a)  Definition.  Wage  adjustment,  as  used  in 
this  clause,  means  a  change  in  the  wages, 
salaries,  or  other  terms  or  conditions  of 
employment  which — 

(1)  Substantially  affects  the  cost  of 
performing  this  contract; 

(2)  is  generally  applicable  to  the  port  where 
work  under  this  contract  is  performed:  and 

(3)  Applies  to  operations  by  the  Contractor 
on  non-Government  work  as  well  as  to  work 
under  this  contract 

(b)  General.  The  prices  fixed  in  this 
contract  are  based  on  wages  and  working 
conditions  established  by  collective 
bargaining  agreements,  and  on  other 
conditions  in  effect  on  the  date  of  this 
contract.  The  Contracting  Officer  and  the 
Contractor  may  agree  to  increase  or  decrease 
such  prices  in  accordance  with  this  clause. 

(c)  Demand  for  negotiation.  (1)  At  any  time, 
subject  to  the  limitations  specified  in  this 
clause,  either  the  Contracting  Officer  or  the 
Contractor  may  deliver  to  the  other  a  written 
demand  that  the  parties  negotiate  to  revise 
the  prices  under  this  contract. 


(2)  No  such  demand  shall  be  made  before 
90  days  after  the  date  of  this  contract  and 
thereafter  neither  party  shall  make  a  demand 
having  an  effective  date  within  90  days  of  the 
effective  dale  of  any  prior  demand.  However. 
this  limitation  does  not  apply  to  a  wage 
adjustment  during  the  90  day  period. 

(3)  Each  demand  shall  specify  a  date  (the 
same  as  or  subsequent  to  the  date  of  the 
delivery  of  the  demand)  as  to  when  the 
revised  prices  shall  be  effective.  This  date  is 
the  effective  date  of  the  price  revision. 

(i)  If  the  Contractor  makes  a  demand  under 
this  clause,  the  demand  shall  briefly  state  the 
basis  of  the  demand  and  include  the 
statements  and  data  referred  to  in  paragraph 
(d)  of  this  clause. 

(ii)  If  the  demand  is  made  by  the 
Contracting  Officer,  the  Contractor  shall 
furnish  the  statements  and  data  within  30 
days  of  the  delivery  of  the  demand. 

(d)  Submission  of  data.  At  the  times 
specified  in  paragraphs  (c)(3)(i)  and  (ii)  of  this 
clause,  the  Contractor  shall  submit — 

(1)  A  new  estimate  and  breakdown  of  the 
unit  cost  and  the  proposed  prices  for  the 
services  the  Contractor  will  perform  under 
this  contract  after  the  effective  date  of  the 
price  revision,  itemized  to  be  consistent  with 
the  original  negotiations  of  the  contract 

(2)  An  explanation  of  the  difference 
between  the  original  (or  last  preceding) 
estimate  and  the  new  estimate: 

(3)  Such  relevant  operating  data,  cost 
records,  overhead  absorption  reports,  and 
accounting  statements  as  may  be  of 
assistance  in  determining  the  accuracy  and 
reliability  of  the  new  estimate: 

(4)  A  statement  of  the  actual  costs  of 
performance  under  this  contract  to  the  extent 
that  they  aje  available  at  the  time  of  the 
negotiation  of  the  revision  of  prices  under 
this  clause:  and 

(5)  Any  other  relevant  data  usually 
furnished  in  the  case  of  negotiations  of  prices 
under  a  new  contract.  The  Government  may 
examine  and  audit  the  Contractor's  accounts, 
records,  and  books  as  the  Contracting  Officer 
considers  necessary. 

(e)  Negotiations.  (1)  Upon  the  filing  of  the 
statements  and  data  required  by  paragraph 
(d)  of  this  clause,  the  Contractor  and  the 
Contracting  Officer  shall  negotiate  promptly 
in  good  faith  to  agree  upon  prices  for  service  s 
the  Contractor  will  perform  on  and  after  the 
effective  date  of  the  price  revision. 

(2)  If  the  prices  in  this  contract  were 
established  by  competitive  negotiation,  they 
shall  not  be  revised  upward  unless  justified 
by  changes  in  conditions  occurring  after  the 
contract  was  awarded. 

(3)  The  agreement  reached  after  each 
negotiation  will  be  incorporated  into  the 
contract  by  supplemental  agreement 

(f)  Disagreements.  If.  within  30  days  after 
the  date  on  which  statements  and  data  are 
required  pursuant  to  paragraph  (c)  of  this 
clause,  the  Contracting  Officer  and  the 
Contractor  fail  to  agree  to  revised  prices,  the 
failure  to  agree  shall  be  resolved  in 
accordance  with  the  Disputes  clause  of  this 
contract.  The  prices  fixed  by  the  Contracting 
Officer  will  remain  in  effect  for  the  balance 
of  the  contract,  and  the  Contractor  shall 
continue  performance. 


(g)  Retroactive  changes  in  wagt 
working  conditions.  (1)  In  the  evei 
retroactive  wage  adjustment,  the  i 
or  the  Contracting  Officer  may  re( 
equitable  adjustment  in  the  prices 
contract 

(2)  The  Contractor  shall  request 
adjustment  within  30  days  of  any 
wage  adjustment.  The  Contractor 
support  its  request  with — 

(i)  An  estimate  of  the  changes  ii 
resulting  from  the  retroactive  wag 
adjustment; 

(ii)  Complete  information  upon 
estimate  is  based;  and 

(iii)  A  certified  copy  of  the  colle 
bargaining  agreement  arbitration 
other  document  evidencing  the  re< 
wage  adjustment 

(3)  Subject  to  the  limitation  in  p 
(g)(2)  of  this  clause  as  to  the  time 
request  completion  or  terminatioi 
contract  shall  not  affect  the  Contr 
under  paragraph  (g)  of  this  clause 

(4)  In  case  of  disagreement  con( 
question  of  fact  including  whethe 
adjustment  should  be  made,  or  thi 
such  adjustment  the  disagreemen 
resolved  in  accordance  with  the  L 
clause  of  this  contract. 

(5)  The  Contractor  shall  notify  t 
Contracting  Officer  in  writing  of  a 
by  or  on  behalf  of  the  employees  i 
Contractor  which  may  result  In  a 
wage  adjustment.  The  notice  shal 
within  20  days  after  the  request,  o 
request  occurs  before  contract  exi 
the  time  of  execution. 

(End  of  clause] 

252.247-7003    Termination. 

As  prescribed  in  247.270-7(( 
following  clause: 

Termination  (Dec  1991) 

(a)  Either  the  Contracting  Offici 
Contractor  may  terminate  this  coi 
time  upon  60  days  (or  such  other  i 
days  provided  in  the  Schedule)  w 
to  the  other.  Termination  under  th 
does  not  affect  any  obligation  or  I 
may  have  accrued  before  the  tern 

(b)  Upon  termination  of  this  coi 
either  paragraph  (a)  or  the  Defaul 
this  contract  the  Government  she 
Contractor  any  amount  due  for  se 
performed  under  this  contract  to  I 
termination. 

(c)  In  the  event  of  partial  termir 
payment  for  services  furnished  ur 
portion  of  the  contract  not  termini 
be  in  accordance  with  the  terms  c 
contract 

(d)  Any  payments  under  this  cli 
be  without  prejudice  to  any  Gove 
claim  against  the  Contractor.  The 
Government  has  the  right  to  offse 
claims  against  any  such  payment. 
(End  of  clause) 

25Z247-7004    In^flnite  quantit 
charges.        |  j     ' 

.As  prescribed  in  247.270-7{« 
following  clause: 
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(2)  No  such  demand  shall  be  made  before 
90  days  after  the  date  of  this  contract,  and 
thereafter  neither  party  shall  make  a  demand 
having  an  effective  date  within  90  days  of  the 
effective  date  of  any  prior  demand.  However, 
this  limitation  does  not  apply  to  a  wage 
adjustment  during  the  90  day  period. 

(3)  Each  demand  shall  specify  a  date  (the 
same  as  or  subsequent  to  the  date  of  the 
delivery  of  the  demand)  as  to  when  the 
revised  prices  shall  be  effective.  This  date  is 
the  effective  date  of  the  price  revision. 

(i)  If  the  Contractor  makes  a  demand  under 
this  clause,  the  demand  shall  briefly  state  the 
basis  of  the  demand  and  include  the 
statements  and  data  referred  to  in  paragraph 
(d|  of  this  clause. 

(ii)  If  the  demand  is  made  by  the 
Contracting  Officer,  the  Contractor  shall 
furnish  the  statements  and  data  within  30 
days  of  the  delivery  of  the  demand. 

(d)  Submission  of  data.  At  the  times 
specified  in  paragraphs  (c)(3)(i)  and  (Ii)  of  this 
clause,  the  Contractor  shall  submit — 

(1)  A  new  estimate  and  breakdown  of  the 
unit  cost  and  the  proposed  prices  for  the 
services  the  Contractor  will  perform  under 
this  contract  after  the  effective  date  of  the 
price  revision,  itemized  to  be  consistent  with 
the  original  negotiations  of  the  contract; 

(2)  An  explanation  of  the  difference 
between  the  original  (or  last  preceding) 
estimate  and  the  new  estimate; 

(3)  Such  relevant  operating  data,  cost 
records,  overhead  absorption  reports,  end 
accounting  statements  as  may  be  of 
assistance  in  determining  the  accuracy  and 
reliability  of  the  new  estimate: 

(4)  A  statement  of  the  actual  costs  of 
performance  under  this  contract  to  the  extent 
that  they  aj^  available  at  the  time  of  the 
negotiation  of  the  revision  of  prices  under 
this  clause:  and 

(5)  Any  other  relevant  data  usually 
furnished  in  the  case  of  negotiations  of  prices 
under  a  new  contract.  The  Government  may 
examine  and  audit  the  Contractor's  accounts, 
records,  and  books  as  the  Contracting  Officer 
considers  necessary. 

(e)  Negotiations.  (IJ  Upon  the  filing  of  the 
statements  and  data  required  by  paragraph 
(d)  of  this  clause,  the  Contractor  and  the 
Contracting  Officer  shall  negotiate  promptly 
in  good  faith  to  agree  upon  prices  for  services 
the  Contractor  will  perform  on  and  after  the 
effective  date  of  the  price  revision. 

(2)  If  the  prices  in  this  contract  were 
established  by  competitive  negotiation,  they 
shall  not  be  revised  upward  unless  justified 
by  changes  in  conditions  occurring  after  the 
contract  was  awarded. 

(3)  The  agreement  reached  after  each 
negotiation  will  be  incorporated  into  the 
contract  by  supplemental  agreement. 

(f)  Disagreements.  If.  within  30  days  after 
the  date  on  which  statements  and  data  are 
required  pursuant  to  paragraph  (c)  of  this 
clause,  the  Contracting  Officer  and  the 
Contractor  fail  to  agree  to  revised  prices,  the 
failure  to  agree  shall  be  resolved  in 
accordance  with  the  Disputes  clause  of  this 
contract.  The  prices  fixed  by  the  Contracting 
Officer  will  remain  in  effect  for  the  balance 
of  the  contract,  and  the  Contractor  shail 
continue  performance. 


(g)  Retroactive  changes  in  wages  or 
working  conditions.  (1)  In  the  event  of  a 
retroactive  wage  adjustment,  the  Contractor 
or  the  Contracting  Officer  may  request  an 
equitable  adjustment  in  the  prices  in  this 
contract. 

(2)  The  Contractor  shall  request  a  price 
adjustment  within  30  days  of  any  retroactive 
wage  adjustment.  The  Contractor  shall 
support  its  request  with — 

(i)  An  estimate  of  the  changes  in  cost 
resulting  from  the  retroactive  wage 
adjustment; 

(ii)  Complete  information  upon  which  the 
estimate  is  based;  and 

(iii)  A  certified  copy  of  the  collective 
bargaining  agreement,  arbitration  award,  or 
other  document  evidencing  the  retroactivcf 
wage  adjustment. 

(3)  Subject  to  the  limitation  in  paragraph 
(g)(2)  of  this  clause  as  to  the  time  of  making  a 
request,  completion  or  termination  of  this 
contract  shall  not  affect  the  Contractor's  right 
under  parf>graph  (g)  of  this  clause. 

(4)  In  case  of  disagreement  concerning  any 
question  of  fact  including  whether  any 
adjustment  should  be  made,  or  the  amount  of 
such  adjustment,  the  disagreement  will  be 
resolved  in  accordance  with  the  Disputes 
clause  of  this  contract. 

(5)  The  Contractor  shall  notify  the 
Contracting  Officer  in  writing  of  any  request 
by  or  on  behalf  of  the  employees  of  the 
Contractor  which  may  result  in  a  retroactive 
wage  adjustment.  The  notice  shall  be  given 
within  20  days  after  the  request,  or  if  the 
request  occurs  before  contract  execution,  at 
the  time  of  execution. 

(End  of  clause) 

252.247-7003    TanniiMtion. 

As  prescribed  in  247.270-7(d),  use  the 
following  clause: 

Termination  (Dec  1991) 

(a)  Either  the  Contracting  Officer  or  the 
Contractor  may  terminate  this  contract  at  any 
time  upon  60  days  (or  such  other  number  of 
days  provided  in  the  Schedule)  written  notice 
to  the  other.  Termination  under  this  clause 
does  not  affect  any  obligation  or  liability  that 
may  have  accrued  before  the  termination. 

(b)  Upon  termination  of  this  contract  under 
either  paragraph  (a)  or  the  Default  clause  of 
this  contract,  the  Government  shall  pay  the 
Contractor  any  amount  due  for  services 
performed  under  this  contract  to  the  date  of 
termination. 

(c)  In  the  event  of  partial  termination, 
payment  for  services  furnished  under  the 
portion  of  the  contract  not  terminated  shall 
be  in  accordance  with  the  terms  of  this 
contract. 

(d)  Any  payments  under  this  clause  shall 
be  without  prejudice  to  any  Government 
claim  against  the  Contractor.  The 
Government  has  the  right  to  offset  any  such 
claims  against  any  such  payment. 

(End  of  clause) 

252.247-7004    ln<i«flnit«  quantitiM— fix*d 
charges.        j  j 

.As  prescribed  in  247.270-7(e],  use  the 
following  clause: 


Indefinite  Quantities— Fixed  Charges  (Dec. 
1991) 

The  amount  of  work  and  services  the 
Contractor  may  be  ordered  to  furnish  shall  be 
the  amount  the  Contracting  Officer  may  order 
from  time  to  time.  In  any  event,  the 
Government  is  obligated  to  compensate  the 
Contractor  the  monthly  lump  sum  specified  in 
the  Schedule  entitled  Fixed  Charges,  for  each 
month  or  portion  of  a  month  the  contract 
remains  in  effect. 
(End  of  clause) 

252.247-7005    Indsflnlte  quantities— no 
fixed  charges. 

As  prescribed  in  247.270-7(f),  use  the 
following  clause: 

Indefinite  Quantities — No  Fixed  Charges 
(Dec  1991) 

The  amount  of  work  and  services  the 
Contractor  may  be  ordered  to  furnish  shall  be 
the  amount  the  Contracting  Officer  may  order 
fiom  time  to  time.  In  any  event,  the 
Government  shall  order,  during  the  term  of 
this  contract,  work  or  services  having  an 
aggregate  value  of  not  less  than  SlOO. 
(End  of  clause) 

252.247-7006    Removal  of  contractor's 
employees. 

As  presciibed  in  247.270-7(g),  use  the 
following  clause: 

Removal  of  Contractor's  Employees  (Dec 
1991) 

The  Contractor  agrees  to  use  only 
experienced,  responsible,  and  capable  people 
to  perform  the  work.  The  Contracting  Officer 
may  require  that  the  Contractor  remove  from 
the  job.  employees  who  endanger  persons  or 
property,  or  whose  continued  employment 
under  this  contract  is  inconsistent  with  the 
interest  of  military  security. 
(End  of  clause) 

252.247-7007    UaMlity  snd  Insurance. 

As  prescribed  in  247.270-7(h),  use  the 
following  clause: 

Liability  and  Insurance  (Dec  1991) 

(a)  The  Contractor  shall  be — 

(1)  Liable  to  the  Government  for  loss  or 
damage  to  property,  real  and  personal, 
owned  by  the  Government  or  for  which  the 
Government  is  liable; 

(2)  Responsible  for.  and  hold  the 
Government  harmless  from,  loss  of  or 
damage  to  property  not  included  in  paragraph 
(a)(1):  and 

(3)  Responsible  for,  and  hold  the 
Government  harmless  from,  bodily  injury  and 
death  of  persons,  resulting  either  in  whole  or 
in  pan  from  the  negligence  or  fault  of  the 
Contractor,  its  o^icers.  agents,  or  employees 
in  the  performance  of  work  under  this 
contract. 

(b)  For  the  purpose  of  this  clause,  all  cargo 
loaded  or  unloaded  under  this  contract  is 
agreed  to  be  property  owned  by  the 
Government  or  property  for  which  the 
Government  is  liable. 

(1)  The  amount  of  the  loss  or  damage  as 
determined  by  the  Contracting  Officer  will  be 
withheld  from  payments  otherwise  due  the 
Contractor. 


(2)  Determination  of  liability  and 
responsibility  by  the  Contracting  Officer  will 
constitute  questions  of  fact  within  the 
meaning  of  the  Disputes  clause  of  this 
contract. 

(c)  The  general  liability  and  responsibility 
of  the  Contractor  under  this  clause  are 
subject  only  to  the  following  specific 
limitations.  The  Contractor  is  not  responsible 
to  the  Government  for,  and  does  not  agree  to 
hold  the  Government  harmless  from,  loss  or 
damage  to  property  or  bodily  injury  to  or 
death  of  persons  if — 

(1)  The  unseaworthiness  of  the  vessel,  or 
failure  or  defect  of  the  gear  or  equipment 
furnished  by  the  Government  contributed 
jointly  with  the  fault  or  negligence  of  the 
Contractor  in  causing  such  damage,  injury,  or 
death;  and 

(i)  The  Contractor,  his  officers,  agents,  and 
employees,  by  the  exercise  of  due  diligence, 
could  not  have  discovered  such . 
unseaworthiness  or  defect  of  gear  or 
equipment:  or 

(ii)  Through  the  exercise  of  due  diligence 
could  not  otherwise  have  avoided  such 
danxage.  injury,  or  death. 

(2)  The  damage,  injury,  or  death  resulted 
solely  from  an  act  or  omission  of  the 
Government  or  its  employees,  or  resulted 
solely  from  proper  compliance  by  officers, 
agents,  or  employees  of  the  Contractor  with 
specific  directions  of  the  Contracting  Officer. 

(d)  The  Contractor  shall  at  its  own  expense 
acquire  and  maintain  insurance  during  the 
term  of  this  contract  as  follows — 

(1)  Standard  workmen's  compensation  and 
employer's  liability  insurance  and 
longshoremen's  and  harbor  workers' 
compensation  insurance,  or  such  of  these  at 
may  be  proper  under  applicable  state  or 
Federal  statutes. 

(i)  The  Contractor  may.  with  the  prior 
approval  of  the  Contracting  Officer,  be  a  self- 
insurer  against  the  risk  of  this  paragraph 
(d)(1). 

(ii)  This  approval  will  be  given  upon  receipt 
of  satisfactory  evidence  that  the  Contractor 
has  qualified  as  a  self-insurer  under 
apphcable  provision  of  law. 

(2)  Bodily  injury  liability  insurance  in  an 
amount  of  not  less  than  $300,000  on  account 
of  any  one  occurrence. 

(3)  Property  damage  liability  insurance 
(which  shall  include  any  and  all  property, 
whether  or  not  in  the  care,  custody,  or  control 
of  the  Contractor)  in  an  amount  of  not  less 
than  $300,000  for  any  one  occurrence. 

(e)  Each  policy  shall  provide,  by 
appropriate  endorsement  or  otherwise,  that 
cancellation  or  material  change  in  the  policy 
shall  not  be  effective  until  after  a  30  day 
written  notice  is  furnished  the  Contracting 
Officer. 

(f)  The  Contractor  shall  furnish  the 
Contracting  Officer  with  satisfactory 
evidence  of  the  insurance  required  in 
paragraph  (d)  before  performance  of  any 
work  under  this  contract 

(g)  The  Contractor  shall,  at  its  own  cost 
and  expense,  defend  any  suits,  demands, 
claims,  or  actions,  in  which  the  United  States 
might  be  named  as  a  co-defendant  of  the 
Contractor,  resulting  from  the  Contractor's 
performance  of  work  under  this  contract 
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This  requirement  is  without  regard  to 
whether  auch  suit  demand,  ckim,  or  action 
was  the  result  of  the  Contractor's  negligence. 
The  Government  shall  have  the  right  to 
appear  in  such  suit,  participate  in  defense, 
and  take  such  actions  as  may  be  necessary  to 
protect  the  interest  of  the  United  States. 

(h)  It  is  expressly  agreed  that  the 
provisions  in  paragraphs  (d)  through  (g)  of 
this  clause  shall  not  in  any  manner  limit  the 
liability  or  extend  the  liability  of  the 
Contractor  as  provided  in  paragraphs  (a) 
through  (c)  of  this  clause. 

(i)  The  Contractor  shall— 

(1)  Equitably  reimburse  the  Government  if 
the  Contractor  is  indemnified,  reimbursed,  or 
relieved  of  any  loss  or  damage  to 
Government  property; 

(2)  Do  nothing  to  prevent  the  Government's 
right  to  recover  against  third  parties  for  any 
such  loss  or  damage:  and 

(3)  Furnish  the  Govcnunent.  upon  the 
request  of  the  Contracting  Officer,  at  the 
Government's  expense,  all  reasonable 
assistance  and  cooperation  in  obtaining 
recovery,  including  the  prosecution  of  suit 
and  the  execution  of  instruments  of 
assignment  in  favor  of  the  Government. 
(End  of  clause) 

2S2.247-7008    Evaluation  of  bids. 

As  prescribed  in  247.271-4(a),  use  the 
following  provision: 

Evaluatioo  of  Bids  (Dec  1991) 

(a)  The  Government  will  evaluate  bids  on 
the  basis  of  total  aggregate  price  of  all  items 
within  an  area  of  performance  under  a  given 
schedule. 

(1)  An  offeror  must  bid  on  all  items  within 
a  specified  area  of  performance  for  a  given 
schedule.  Failure  to  do  so  shall  be  cause  for 
rejection  of  the  bid  for  that  area  of 
performance  of  that  Schedule.  If  there  is  to  be 
no  charge  for  an  item,  an  entry  such  as  "No 
Charge,"  or  the  letters  "N'/C"  or  "0,"  must  be 
made  in  the  unit  price  column  of  the 
Schedule. 

(2)  Any  bid  which  stipulates  minimum 
charges  or  graduated  prices  for  any  or  all 
items  shall  be  rejected  for  that  area  of 
performance  within  the  Schedule. 

(b)  In  addition  to  other  factors,  the 
Contracting  Officer  will  evaluate  bids  on  the 
basis  of  advantages  or  disadvantages  to  the 
Government  that  might  result  from  making 
more  than  one  award  (multiple  awards). 

(1)  In  making  this  evaluatioa  the 
Contracting  Oflicer  will  assume  that  the 
administrative  cost  to  the  Government  for 
issuing  and  administering  each  contract 
awarded  under  this  solicitation  would  be 
$500. 

(2)  Individual  awards  will  be  for  the  items 
and  combinations  of  items  which  result  in  the 
lowest  aggregate  cost  to  the  Government 
including  the  administrative  costs  in 
paragraph  (b)(1). 

(c)  When  drayage  is  necessary  for  the 
accomplishment  of  any  item  in  the  bid 
schedule,  the  Offeror  shall  include  in  the  unit 
price  any  costs  for  bridge  of  ferry  tolls,  road 
use  charges  or  similar  expenses. 

(d)  Unless  otherwise  provided  in  this 
solicitation,  the  Offeror  shall  state  prices  in 
amounts  per  hundred  pounds  on  gross  or  net 


weights,  whichever  is  applicable.  All  charges 
shall  be  subject  to.  and  payable  on,  the  basis 
of  100  pounds  minimum  weight  for 
unaccompanied  baggage  and  a  500  pound 
minimum  weight  for  household  goods,  net  or 
gross  weight  whichever  is  applicable. 
(End  of  provision) 

Alternate  i  (Dec.  1991) 

As  prescribed  in  247.271-4(a),  add  the 
following  paragraph  (e)  to  the  basic  clause: 

(e)  Notwithstanding  paragraph  (a),  when 
"additional  services"  are  added  to  any 
schedule,  such  "additional  services"  items 
will  not  be  considered  in  the  evaluation  of 
bids. 

252.247-7009    Award. 

As  prescribed  in  247.271-4(b).  use  the 
following  provision: 

Award  (Dec  1991) 

(a)  The  Government  shall  make  award  by 
area  to  the  qualified  low  bidder  under  each  of 
the  specified  schedules  to  the  extent  of  the 
bidder's  stated  guaranteed  daily  capability  as 
provided  in  this  solicitation  and  the 
Estimated  Quantities  Schedule. 

(b)  The  Government  reserves  the  right  to 
make  an  award  of  two  or  more  areas  to  a 
single  bidder  if  such  award  will  result  in  an 
overall  lower  estimated  cost  to  the 
Government 

(c)  The  Government  also  reserves  the  right 
to  award  additional  contracts,  as  a  result  of 
this  solicitation,  to  the  extent  necessary  to 
meet  its  estimated  maximum  daily 
requirements. 

(End  of  provision) 

252.247-7010    Scope  of  contract 

As  prescribed  in  247.271-4{d).  use  the 
following  clause: 

Scope  of  Contract  (Dec  1991) 

(a)  The  Contractor  shall  furnish  services 
and  materials  for  the  preparation  of  personal 
property  (including  servicing  of  appliances) 
for  movement  or  storage,  drayage  and  related 
services.  Unless  otherwise  indicated  in  the 
Schedule,  the  Contractor  shall — 

(1)  Furnish  all  materials  except 
Government-owned  containers  (Federal 
Specification  PR>-B-580),  all  equipment, 
plant  and  labon  and 

(2)  Perform  all  work  in  accomplishing 
containerization  of  personal  property  for 
overseas  or  domestic  movement  or  storage, 
including — 

(i)  Stenciling: 

(ii)  Cooperage: 

(iii)  Drayage  of  personal  property  in 
connection  with  other  services: 

(iv)  Decontainerization  of  inbound 
shipments  of  personal  property:  and 

(v)  The  handling  of  shipments  into  and  out 
of  the  Contractor's  facility. 

(b)  Excluded  from  the  scope  of  this  contract 
is  the  furnishing  of  like  services  or  materials 
which  are  provided  incident  to  complete 
movement  of  personal  property  when 
purchased  by  the  Through  Government  Bill  of 
Lading  or  other  method/mode  of  shipment  or 
property  to  be  moved  under  the  Do-It- 
Yourself  moving  program  or  otherwise  moved 
by  the  owner. 


(End  of  clause) 

252.247-70 1 1    Period  of  contract 

As  prescribed  in  247.271-4(e).  use  the 
following  clause: 

Period  of  Contract  (Dec.  1991) 

(a)  This  contract  begins  January  1, 19 

and  ends  December  31, 19 ,  Iwth  dates 

inclusive.  Any  work  ordered  before,  and  not 
completed  by  the  expiration  date  shall  be 
governed  by  the  terms  of  this  contract 

(b)  The  Government  will  not  place  new 
orders  under  this  contract  that  require  that 
performance  commence  more  than  15  days 
after  the  expiration  date. 

(c)  The  Government  may  place  orders 
required  for  the  completion  of  services  (for 
shipments  in  the  Contractor's  possession)  for 
180  days  past  the  expiration  date. 

(End  of  clause) 

252.247-7012    Orderinfl  Bmltatlon. 

As  piescribed  in  247.271-4(g).  use  the 
following  clause: 

Ordering  Limitation  (Dec.  1991) 

(a)  The  Government  will  place  orders  for 
items  of  supplies  or  services  with  the 
contractor  awarded  the  initial  contract  to  the 
extent  of  the  contractor's  guaranteed 
maximum  daily  capatnlity.  However,  the 
contractor  may  accept  an  additional  quantity 
in  excess  of  its  capability  to  accommodate  a 
single  order. 

(b)  Orders  for  additional  requirements  will 
be  placed  in  a  like  manner  with  the  next 
higher  contractor  to  the  extent  of  its 
guaranteed  maximum  daily  capability.  The 
Government  will  repeat  this  procedure  until 
its  total  daily  requirement  is  fulfilled. 

(c)  In  the  event  the  procedure  in 
paragraphs  (a)  and  (b)  does  not  fulfill  the 
Government's  total  daily  requirement  the 
Government  may  offer  additional  orders 
under  the  contract  to  contractors  without 
regard  to  their  guaranteed  maximum  daily 
capability. 

(End  of  clause) 

252.247-7013    Contract  areas  of 
performance. 

As  prescribed  in  247.271-4(h).  use  the 
following  clause  and  complete 
paragraph  (b)  by  defining  each  area  of 
performance  as  required  (see  247.271- 
2(b)): 

Contract  Areas  of  Performance  (Dec  1991) 

(a)  The  Government  will  consider  all  areas 
of  performance  described  in  paragraph  (b)  as 
including  the  Contractor's  facility,  regardless 
of  geographical  locatioa 

(b)  The  Contractor  shall  perform  services 
within  the  following  defined  areas  of 
performance,  which  include  terminals 
identified  therein: 

(End  of  clause) 

252.247-7014    Demurrage. 

As  prescribed  in  247^271-4,1)  use  the 

following  clause: 


Demurrage  (Dec  1991) 

The  Contractor  shall  be  liab! 
demurrage,  detention,  or  other 
result  of  its  failure  to  load  or  u 
freight  cars,  freight  terminals,  < 
warehouses  within  the  free  tin 
under  applicable  rules  and  tari 

(End  of  clause) 

252.247-7015  Requirements 
As  prescribed  in  216,505( 
the  following  paragraph  (f) 
paragraph  (H  of  the  basic  c 
52.216-21. 

Alternate  I  (Dec  1991) 

(f)  Orders  issued  during  the  i 
of  this  contract  and  not  compli 
time  shall  be  completed  by  the 
within  the  time  specified  in  the 
rights  and  obligations  of  the  C 
the  Government  for  those  orde 
governed  by  the  terms  of  this  ( 
same  extent  as  if  completed  di 
effective  period. 

252,247-7016    Contractor  lla 
or  damage. 

As  prescribed  in  247.271- 
following  clause: 

Contractor  Liability  for  Loss  oi 
1991) 

(a)  Definitions. 

As  used  in  this  clause — 
Article  means  any  shipping  { 
package  and  its  contents. 

Schedule  means  the  level  of 
which  specific  types  of  traffic  i 
described  in  DoD  4500.34-R.  Pi 
Property  Traffic  Management  I 

(b)  For  shipments  picked  up 
Schedule  I,  Outbound  Services 
under  Schedule  II.  Inbound  Sei 

(1)  If  notified  within  one  yea 
that  the  owner  has  discovered 
to  the  owner's  property,  the  Cc 
agrees  to  indemnify  the  Cover 
or  damage  to  the  property  whi 
any  cause  while  it  is  in  the  Coi 
possession.  The  Contractor's  Ii 

(i)  Non-negligent  damage.  F( 
other  than  the  Contractor's  nej 
indemnification  shall  be  at  a  ri 
exceed  sixty  cents  per  pound  { 

(ii)  Negligent  damage.  Wher 
damage  is  caused  by  the  neglij 
Contractor,  the  liability  is  for  t 
satisfactory  repair  or  for  the  ci 
replacement  value  of  the  artici 

(2)  The  Contractor  shall  mal 
payment  to  the  owner  of  the  pi 
loss  or  damage  for  which  the  C 
liable. 

(3)  In  the  absence  of  evidenc 
documentation  which  places  Ii 
carrier  or  another  contractor,  t 
contractor  shall  be  presumed  t 
the  loss  or  damage,  if  timely  n< 

(c)  For  shipments  picked  up 
under  Schedule  UI,  Intra-City  < 
Area — 

(1)  If  notified  of  loss  or  dams 
days  following  delivery,  the  Ci 
agrees  to  indemnify  the  Gover 
or  damage  to  the  owner's  prop 
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(End  of  clause) 

252.247-70 1 1    Period  of  contract 

As  prescrit>ed  in  247.271-4(e).  use  the 
following  clause: 

Period  of  Contract  (Dec.  1991) 

(a)  This  contract  t>egina  January  1. 19 

and  ends  December  31. 19 ,  t>oth  dates 

inclusive.  Any  work  ordered  before,  and  not 
completed  by  the  expiration  date  shall  be 
governed  by  the  terms  of  this  contract 

(b)  The  Government  will  not  place  new 
orders  under  this  contract  that  require  that 
performance  commence  more  than  15  days 
after  the  expiration  date. 

(c)  The  Government  may  place  orders 
required  for  the  completion  of  services  (for 
shipments  in  the  Contractor's  possession)  for 
180  day«  past  the  expiration  date. 

(End  of  clause) 

252.247-7012    Ordering  flmitation. 

As  pi^scribed  in  247.271-4(g).  use  the 
following  clause: 

Ordering  Limitation  (Dec.  1991) 

(a)  The  Government  will  place  orders  for 
items  of  supplies  or  services  with  the 
contractor  awarded  the  initial  contract  to  the 
extent  of  the  contractor's  guaranteed 
maximum  daily  capability.  However,  the 
contractor  may  accept  an  additional  quantity 
in  excess  of  its  capability  to  accommodate  a 
single  order. 

(b)  Orders  for  additional  requirements  will 
be  placed  in  a  like  manner  with  the  next 
higher  contractor  to  the  extent  of  its 
guaranteed  maximum  daily  capability.  The 
Government  will  repeat  this  procedure  until 
its  total  daily  requirement  is  fulfllled. 

(c)  In  the  event  the  procedure  in 
paragraphs  (a)  and  (b)  does  not  fulfill  the 
Government's  total  daily  requirement,  the 
Government  may  offer  additional  orders 
under  the  contract  to  contractors  without 
regard  to  their  guaranteed  maximum  daily 
capability. 

(End  of  clause) 

252.247-7013    Contract  areas  Of 
perfomuuice. 

As  prescribed  in  247.271-4(h).  use  the 
following  clause  and  complete 
paragraph  (b)  by  defining  each  area  of 
performance  as  required  (see  247.271- 
2(b)): 

Contract  Areas  of  Performance  (Dec  1991) 

(a)  The  Government  will  consider  all  areas 
of  performance  described  in  paragraph  (b)  as 
including  the  Contractor's  facility,  regardless 
of  geographical  locatioa 

(b)  The  Contractor  shall  perform  services 
within  the  following  defined  areas  of 
performance,  which  include  terminals 
identified  therein: 

(End  of  clause) 

252.247-7014    Demurrage. 

As  prescribed  in  247J71-4j)  use  the 

following  clause: 


Demurrage  (Dec  1991) 

The  Contractor  shall  be  liable  for  all 
demurrage,  detention,  or  other  charges  as  a 
result  of  its  failure  to  load  or  unload  trucks, 
freight  cars,  freight  terminals,  vessel  piers,  or 
warehouses  within  the  free  time  allowed 
under  applicable  rules  and  tariffs. 
(End  of  clause) 

252.247-7015    Requirements. 

As  prescribed  in  216.50S(d),  substitute 
the  following  paragraph  (f)  for 
paragraph  [f]  of  the  basic  clause  at  FAR 
52.216-21. 

Alternate  I  (Dec  1991) 

(f)  Orders  issued  during  the  effective  period 
of  this  contract  and  not  completed  within  that 
time  shall  be  completed  by  the  Contractor 
within  the  time  specified  in  the  order.  The 
rights  and  obligations  of  the  Contractor  and 
the  Government  for  those  orders  shall  be 
governed  by  the  terms  of  this  contract  to  the 
same  extent  as  if  completed  during  the 
effective  period. 

252.247-7016    Contractor  liability  for  loss 
or  damage. 

As  prescribed  in  247.271-4(k).  use  the 
following  clause: 

Contractor  Liability  for  Loss  or  Damage  (Dec. 
1991) 

(a)  Definitions. 

As  used  in  this  clause — 

Article  means  any  shipping  piece  or 
package  and  its  contents. 

Schedule  means  the  level  of  service  for 
which  specific  types  of  traffic  apply  as 
described  in  DoD  4500.34-R.  Personal 
Property  Traffic  Management  Regulation. 

(b)  For  shipments  picked  up  under 
Schedule  I,  Outbound  Services,  or  delivered 
under  Schedule  U.  Inbound  Services — 

(1)  If  notified  within  one  year  after  delivery 
that  the  owner  has  discovered  loss  or  damage 
to  the  owner's  property,  the  Contractor 
agrees  to  indemnify  the  Government  for  loss 
or  damage  to  the  property  which  arises  from 
any  cause  while  it  is  in  the  Contractor's 
possession.  The  Contractor's  liability  is — 

(i)  Non-negligent  damage.  For  any  cause, 
other  than  the  Contractor's  negligence, 
indemnification  shall  be  at  a  rate  not  to 
exceed  sixty  cents  per  pound  per  article. 

(ii)  Negligent  damage.  When  loss  or 
damage  is  caused  by  the  negligence  of  the 
Contractor,  the  liability  is  for  the  full  cost  of 
satisfactory  repair  or  for  the  current 
replacement  value  of  the  article. 

(2)  The  Contractor  shall  make  prompt 
payment  to  the  owner  of  the  property  for  any 
loss  or  damage  for  which  the  Contractor  is 
liable. 

(3)  In  the  absence  of  evidence  or  supporting 
documentation  which  places  liability  on  a 
carrier  or  another  contractor,  the  destination 
contractor  shall  be  presumed  to  be  liable  for 
the  loss  or  damage,  if  timely  notified. 

(c)  For  shipments  picked  up  or  delivered 
under  Schedule  III.  Intra-City  and  Intra- 
Area — 

(1)  If  notified  of  loss  or  damage  within  75 
days  following  delivery,  the  Contractor 
agrees  to  indemnify  the  Government  for  loss 
or  damage  to  the  owner's  property. 


(2)  The  Contractor's  liability  shall  be  for 
the  full  cost  of  satisfactory  repair,  or  for  the 
current  replacement  value  of  the  article  less 
depreciatioa  up  to  a  maximum  liability  of 
S1.2S  per  pound  times  the  net  weight  of  the 
shipment 

(3)  The  Contractor  has  full  salvage  rights  to 
damaged  items  which  are  not  repairable  and 
for  which  the  Government  has  received 
compensation  at  replacement  value. 

(End  of  clause) 

252.247-7017    Erroneous  stilpments. 

As  prescribed  in  247.271-4(1),  use  the 
following  clause: 

Erroneous  shipments  (Dec.  1991) 

(a)  The  Contractor  shall — 

(1)  Forward  to  the  rightful  owner,  articles 
of  personal  property  inadvertently  packed 
with  goods  of  other  than  the  rightful  owner. 

(2)  Ensure  that  all  shipments  are  stenciled 
correctly.  When  a  shipment  is  sent  to  an 
incorrect  address  due  to  incorrect  stenciling 
by  the  Contractor,  the  Contractor  shall 
forward  it  to  its  rightful  owner. 

(3)  Deliver  to  the  designated  air  or  surface 
terminal  all  pieces  of  a  shipment,  in  one  lot. 
at  the  same  time.  The  Contractor  shall 
forward  to  the  owner  any  pieces  of  one  lot 
not  included  in  delivery,  and  remaining  at  its 
facility  after  departure  of  the  original 
shipment. 

(b)  Forwarding  under  paragraph  (a)  shall 
be— 

(1)  With  the  least  possible  delay: 

(2)  By  a  mode  of  transportation  selected  by 
the  Contracting  Officer  and 

(3)  At  the  Contractor's  expense. 
(End  of  clause) 

252.247-7018    Subcontracting. 

As  prescribed  in  247.271-4(m).  use  the 
following  clause: 

Subcontracting  (Dec  1991) 

The  Contractor  shall  not  subcontract 
without  the  prior  written  approval  of  the 
Contracting  Officer.  The  facilities  of  any 
approved  subcontractor  shall  meet  the 
minimum  standards  required  by  this  contract. 
(End  of  clause) 

252.247-7019    Drayage. 

As  prescribed  in  247.271-4(n).  use  the 
following  clause: 

Drayage  (Dec  1991) 

(a)  Drayage  included  for  Schedule  I. 
Outbound,  applies  in  those  instances  when  a 
shipment  requires  drayage  to  an  air.  water,  or 
other  terminal  for  onward  movement  after 
completion  of  shipment  preparation  by  the 
Contractor.  Drayage  not  included  is  when  it 
is  being  moved  from  a  residence  or  other 
pickup  point  to  the  Contractor's  warehouse 
for  onward  movement  by  another  freight 
company,  carrier,  etc 

(b)  Drayage  included  for  Schedule  II. 
Inbound,  applies  in  those  instances  when 
shipment  is  delivered,  as  ordered,  from  a 
destination  Contractor's  facility  or  other 
destination  point  to  the  final  delivery  point. 
Drayage  not  included  is  when  shipment  or 
partial  removal  of  items  from  shipment  is 


performed  and  prepared  for  member's  pickup 
at  destination  delivery  point. 

(c)  The  Contractor  will  reposition  empty 
Government  containers — 

(1)  Within  the  area  of  performance: 

(2)  As  directed  by  the  Contracting  Officer 
and 

(3)  At  no  additional  cost  to  the 
Government 

(End  of  clause) 

252.247-7020    Additional  services. 

As  prescribed  in  247.271-4(o],  use  the 
following  clause: 

Additional  Services  (Dec  1991) 

The  Contractor  shall  provide  additional 
services  not  included  in  the  schedule,  but 
required  for  satisfactory  completion  of  the 
services  ordered  under  this  contract,  at  a  rate 
comparable  to  the  rate  for  like  services  as 
contained  in  tenders  on  file  with  the 
Interstate  Commerce  Commissioa  state 
regulatory  bodies,  or  the  Military  Traffic 
Management  Command,  in  effect  at  time  of 
order. 

(End  of  clause) 

252.247-702 1    Returnable  cylinders  and 
ottwf  containers. 

As  prescribed  in  247.305-70,  use  the 
follovNTing  clause; 

Returnable  Cylinders  and  Other  Containers 
(Dec  1991) 

(a)  Cylinders/containers  shall  remain  the 
Contractor's  property  but  shall  be  loaned 
without  charge  to  the  Government  for  a 
period  of  30  days  after  deliver  to  the  f.o.b. 
point  specified  in  the  contract.  Begirming  with 
the  first  day  after  the  loan  period  expires,  to 
and  including  the  day  the  cylinders/ 
containers  are  delivered  to  the  Contractor  (if 
the  original  delivery  was  f.o.b.  origin)  or  are 
delivered  or  are  made  available  for  delivery 
to  the  Contractor's  designated  carrier  (if  the 
original  delivery  was  f.o.b.  destination),  the 
Government  shall  pay  the  Contractor  a  rental 

of  S (Insert  dollar  amount  for  rental) 

per  cylinder/ container  per  day.  regardless  of 
type  or  capacity. 

(b)  This  rental  charge  will  be  computed 
separately  for  cylinders/containers  for  each 
type.  size,  and  capacity,  and  for  each  point  of 
delivery  named  in  the  contract.  A  credit  of  30 
cyhnder/container  days  will  accrue  to  the 
Government  for  each  cylinder/container, 
regardless  of  type  or  capacity,  delivered  by 
the  Contractor.  After  the  initial  30  day  period, 
a  debit  of  one  cylinder/container  day  will 
accrue  to  the  Government  for  each  cylinder/ 
container  for  each  day  after  delivery  to  the 
f.o.b.  point  specified  in  this  contract  At  the 
end  of  the  contract,  if  the  debit  total  exceeds 
the  credit  total,  rental  shall  be  charged  for  the 
difference.  If  the  credit  total  equals  or 
exceeds  the  debit  total,  no  rental  shall  l>e 
charged.  No  rental  shall  accrue  to  the 
Contractor  in  excess  of  replacement  value 
per  cylinder/container  specified  in  (c)  below. 

(c)  For  each  cylinder/container  lost  or 
damaged  beyond  repair  while  in  the 
Government's  possessioa  the  Government 
shall  pay  to  the  Contractor  the  replacement 
value  as  follows,  less  the  allocable  rental 
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paid  for  that  cylinder/container  (Insert  the 
cylinder/container  types,  sizes,  capacities, 
and  associated  replacement  values.) 

(d)  Cylinders/containers  lost  or  damaged 
beyond  repair  and  paid  for  by  the 
Government  shall  become  Government 
property,  subject  to  the  following: 

If  any  lost  cylinder/ container  is  located 

v>  ithin (insert  number  of  days)  calendar 

days  after  pajinent  of  the  Government,  it 
may  be  returned  to  the  Contractor  by  the 
Government,  and  the  Contractor  shall  pay  to 
the  Government  the  replacement  value,  less 
rental  computed  in  accordance  with 
paragraph  (a)  of  this  clause,  beginning  at  the 
expiration  of  the  30  day  loan  period  specified 
in  paragraph  (a),  and  continuing  to  the  date 
on  which  the  cylinder/container  was 
delivered  to  the  Contractor. 
(End  of  clause) 

252.247-7022    Representation  of  extent  of 
transportation  by  sea. 

As  prescribed  in  247.573(a).  use  the 
following  provision: 

Representation  of  Extent  of  Transportation 
By  Sea  (Dec.  1991) 

(a)  The  Offeror  shall  indicate  by  checking 
the  appropriate  blank  in  paragraph  (b)  of  this 
clause  whether  transportation  of  supplies  by 
sea  is  anticipated  under  the  resultant 
contract.  The  term  supplies  is  defined  in  the 
Transportation  of  Supplies  by  Sea  clause  of 
this  solicitation. 

(b)  Representation.  The  Offeror  represents 
that  it— 

JDoes  anticipate  that  supplies  will  be 


transported  by  sea  in  the  performance  of 
any  contract  or  subcontract  resulting 
from  this  solicitation. 

Does  not  anticipate  that  supplies 


will  be  transported  by  sea  in  the 
performance  of  any  contract  or 
subcontract  resulting  from  this 
solicitation. 

(c)  Any  contract  resulting  from  this 
solicitation  wi)l  include  the  Transportation  of 
Supplies  by  Sea  clause.  If  the  Offeror 
represents  that  it  will  not  use  ocean 
transportation,  the  resulting  contract  will  also 
include  the  Defense  FAR  Supplement  clause 
at  252.247-7024,  Notification  of 
Transportation  of  Supplies  by  Sea. 
(End  of  provision) 

252.247-7023    Transportation  of  supplies 
by  sea. 

As  prescribed  in  247.573(b).  use  the 
following  clause: 

Transportation  of  Supplies  by  Sea  (Dec.  1991) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  Components  means  articles,  materials, 
and  supplies  incorporated  directly  into  end 
products  at  any  level  of  manufacture, 
fabrication,  or  assembly  by  the  Contractor  or 
any  subcontractor. 

(2)  Department  of  Defense  (DoD)  means  the 
Army.  Navy.  Air  Force,  Marine  Corps,  and 
defense  agencies. 

(3)  Foreign  flag  vessel  means  any  vessel 
that  is  not  a  U.S.-flag  vessel. 

(4)  Ocean  transportation  means  any 
transportation  aboard  a  ship,  vessel,  boat, 
barge,  or  ferry  through  international  waters. 


(5)  Subcontractor  means  a  supplier, 
materialman,  distributor,  or  vendor  at  any 
level  below  the  prime  contractor  whose 
contractual  obligation  to  perform  results 
from,  or  is  conditioned  upon,  award  of  the 
prime  contract  and  who  is  performing  any 
part  of  the  work  or  other  requirement  of  the 
prime  contract. 

(6)  Supplies  means  all  property,  except 
land  and  interests  in  land,  that  is  clearly 
identifiable  for  eventual^use  by  or  owned  by 
the  DoD  at  the  time  of  transportation  by  sea. 
(i)  An  item  is  clearly  identifiable  for  eventual 
use  by  the  DoD  if,  for  example,  the  contract 
documentation  contains  a  reference  to  a  DoD 
contract  number  or  a  military  destination. 

(ii)  Supplies  includes  (but  is  not  limited  to) 
public  works;  buildings  and  facilities;  ships; 
Poating  equipment  and  vessels  of  every 
character,  type,  and  description,  with  parts, 
subassemblies,  accessories,  and  equipment; 
machine  tools;  material;  equipment;  stores  of 
all  kinds;  end  items;  construction  materials; 
and  components  of  the  foregoing. 

(7)  U.S.-flag  vessel  means  a  vessel  of  the 
United  States  or  belonging  to  the  United 
States,  including  any  vessel  registered  or 
having  national  status  under  the  laws  of  the 
United  States. 

(b)  The  Contractor  shall  employ  U.S.-flag 
vessels  in  the  transportation  by  sea  of  any 
supplies  to  be  furnished  in  the  performance  of 
this  contract.  The  Contractor  and  its 
subcontractors  may  request  that  the 
Contracting  Officer  authorize  shipment  in 
foreign-flag  vessels,  or  designate  available 
U.S.-flag  vessels,  if  the  Conb-actor  or  a 
subcontractor  believes  that — 

(1)  U.S.-f1ag  vessels  are  not  available  for 
timely  shipment; 

(2)  The  freight  charges  are  inordinately 
excessive  or  unreasonable;  or 

(3)  Freight  charges  are  higher  than  charges 
to  private  persons  for  transportation  of  like 
goods. 

(c)  The  Contractor  must  submit  any  request 
for  use  of  other  than  U.S.-flag  vessels  in 
writing  to  the  Contracting  Officer  at  least  45 
days  prior  to  the  sailing  date  necessary  to 
meet  its  delivery  schedules.  The  Contracting 
Officer  will  process  requests  submitted  after 
such  date(s)  as  expeditiously  as  possible,  but 
the  Contracting  Officer's  failure  to  grant 
approvals  to  meet  the  shipper's  sailing  date 
will  not  of  itself  constitute  a  compensable 
delay  under  this  or  any  other  clause  of  this 
contract.  Requests  shall  contain  at  a 
minimum — 

(1)  Type,  weight,  and  cube  of  cargo; 

(2)  Required  shipping  date; 

(3)  Special  handling  and  discharge 
requirements; 

|4)  Loading  and  discharge  points; 

(5)  Name  of  shipper  and  consignee; 

(6)  Prime  contract  number  and 

(7)  A  documented  description  of  efforts 
made  to  secure  U.S.-flag  vessels,  including 
points  of  contact  (with  names  and  telephone 
numbers)  with  at  least  two  U.S.-flag  carriers 
contacted.  Copies  of  telephone  notes, 
telegraphic  and  facsimile  message  or  letters 
will  be  sufficient  for  this  purpose. 

(d)  The  Contractor  shall,  within  30  days 
after  each  shipment  covered  by  this  clause, 
provide  the  Contracting  Officer  and  the 
Division  of  National  Cargo,  Office  of  Market 


Development.  Maritime  Administratioa  U.S. 
Department  of  Transportation.  Washington. 
DC  20590.  one  copy  of  the  rated  on  board 
vessel  operating  carrier's  ocean  bill  of  lading, 
which  shall  contain  the  following 
information — 

(1)  Prime  contract  number; 

(2)  Name  of  vessel; 

(3)  Vessel  flag  of  registry; 

(4)  Date  of  loading; 

(5)  Port  of  loading; 

(6)  Port  of  final  discharge: 

(7)  Description  of  commodity; 

(8)  Gross  weight  in  pounds  and  cubic  feet  if 
available; 

(9)  Total  ocean  freight  in  U.S.  dollars;  and 

(10)  Name  of  the  steamship  company. 

(e)  The  Contractor  agrees  to  provide  with 
its  final  invoice  under  this  contract  a 
representation  that  to  the  best  of  its 
knowledge  and  belief— 

(1)  No  ocean  transportation  was  used  in 
the  performance  of  this  contract; 

(2)  Ocean  transportation  was  used  and 
only  U.S.-flag  vessels  were  used  for  all  ocean 
shipments  under  the  contract; 

(3)  Ocean  transportation  was  used,  and  the 
Contractor  had  the  written  consent  of  the 
Contracting  Officer  for  all  non-U.S.-flag 
ocean  transportation;  or 

(4)  Ocean  transportation  was  used  and 
some  or  all  of  the  shipments  were  made  on 
non-U.S.-flag  vessels  without  the  written 
consent  of  the  Contracting  Officer.  The 
Contractor  shall  describe  these  shipments  in 
the  following  format: 


Total- 


Item 
Description 


Contract 
Line  Items 


Quantity 


(f)  If  the  final  invoice  does  not  include  the 
required  representation,  the  Government  will 
reject  and  return  it  to  the  ConU-actor  as  an 
improper  invoice  for  the  purposes  of  the 
Prompt  Payment  clause  of  this  contract.  In 
the  event  there  has  been  unauthorized  use  of 
non-U.S.-nag  vessels  in  the  performance  of 
this  contract,  the  Contracting  Officer  is 
entitled  to  equitably  adjust  Ae  contract, 
based  on  the  unauthorized  use. 

(g)  The  Contractor  shall  include  this  clause, 
including  this  paragraph  (g)  in  all 
subcontracts  under  this  contract,  which 
exceed  the  small  purchase  limitation  of 
section  13.000  of  the  Federal  Acquisition 
Regulation. 

(End  of  clause) 

252.247-7024    Notification  of 
transportation  of  suppHes  by  sea. 

As  prescribed  in  247.573(c).  use  the 
following  clause: 

Notification  of  Transportatioa  of  Supplies  by 
Sea  (Dec  ign) 

(a)  The  Contractor  has  indicated  by  the 
response  to  the  solicitation  provision. 
Representation  of  Extent  of  Transportation 
by  Sea,  that  it  did  not  anticipate  transporting 
by  sea  any  supplies.  If.  however,  after  the 
award  of  this  contract,  the  Contractor  learns 
that  supplies,  as  defined  in  the 


Federal  Registe 


Transportation  of  Supplies  by  Sea 
this  contract,  will  be  transported  I 
Contractor — 

(1)  Shall  notify  the  Contracting  i 
that  fact:  and 

(2)  Hereby  agrees  to  comply  wil 
terms  and  conditions  of  the  Trans 
Supplies  by  Sea  clause  of  this  con 

(b)  The  Contractor  shall  include 
including  this  paragraph  (b),  revis 
necessary  to  reflect  the  relationsh 
contracting  parties,  in  all  subcont: 
hereunder. 
(End  of  clause) 

252.248-7000  Preparation  of  vi 
engineering  ctiange  proposals. 

As  prescribed  in  248.270.  us 
following  clause  and  insert  eil 
STD-480"  or  "MIL-STD-481  (! 
form)"  in  the  blank: 

Preparation  of  Value  Engineering 
Proposals  (Dec  1991) 

Prepare  value  engineering  chan 
proposals,  for  submission  pursuai 
value  engineering  clause  of  this  ci 
the  format  prescribed  by  the  versi 
in  effect  on  the  date  of  c 


252.249-7000    Special  termlnati 
As  prescribed  in  249.501-70 
following  clause: 

Special  Termination  Costs  (Dec.  1 

(a)  Definition. —  Special  termin 
as  used  in  this  clause,  means  onl] 
following  categories  as  defined  ir 
the  Federal  Acquisition  Regulatio 

(1)  Severance  pay.  as  provided 
31.205-6(g); 

(2)  Reasonable  costs  continuing 
termination,  as  provided  in  FAR  ; 

(3)  Settlement  of  expenses,  as  [ 
FAR31.205-42(g): 

(4)  Costs  of  return  of  field  servi 
personnel  from  sites,  as  provided 
31.205-35  and  FAR  31.205-46(c):  t 

(5)  Costs  in  paragraphs  (a)  (1),  I 
(4)  of  this  clause  to  which  subcon 
may  be  entitled  in  the  event  of  te 

(b)  Notwithstanding  the  Limita 
Limitation  of  Funds  clause  of  this 
the  Contractor  shall  not  include  i: 
estimate  of  costs  incurred  or  to  bi 
any  amount  for  special  terminatic 
which  the  Contractor  may  be  enti 
event  this  contract  is  terminated 
convenience  of  the  Government. 

(c)  The  Contractor  agrees  to  pe 
contract  in  such  a  manner  that  th 
Contractor's  claim  for  special  ter 

costs  will  not  exceed  $ . ' 

Government  shall  have  no  obliga 
the  Contractor  any  amount  for  th 
termination  costs  in  excess  of  thi 

(d)  In  the  event  of  termination  ; 
convenience  of  the  Government, 
shall  not  be  construed  as  affectin 
allowabihty  of  special  terminatic 
any  manner  other  than  limiting  tl 
amount  of  the  costs  payable  by  t! 
Government 
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means  a  supplier, 
lutor,  or  vendor  at  any 
le  contractor  whose 
)n  to  perform  results 
ed  upon,  award  of  the 
vho  is  performing  any 
>ther  requirement  of  the 

5  all  property,  except 
1  land,  that  is  clearly 
tual^use  by  or  owned  by 
of  transportation  by  sea. 
identifiable  for  eventual 
r  example,  the  contract 
I  ins  a  reference  to  a  DoD 
I  military  destination. 
les  (but  is  not  limited  to) 
igs  and  facilities:  ships; 
nd  vessels  of  every 
description,  with  parts, 
isories.  and  equipment; 
iai:  equipment;  stores  of 
construction  materials; 
le  foregoing, 
means  a  vessel  of  the 
inging  to  the  United 
vessel  registered  or 
8  under  the  laws  of  the 

shall  employ  U.S.-flag 
>rtation  by  sea  of  any 
led  in  the  performance  of 
ntractor  and  its 
equest  that  the 
uthorize  shipment  in 
ir  designate  available 
le  Contractor  or  a 
!S  that— 
I  are  not  available  for 

ges  are  inordinately 
lable;  or 

are  higher  than  charges 
transportation  of  like 

must  submit  any  request 
J.S.-flag  vessels  in 
;ting  OfHcer  at  least  45 
ng  date  necessary  to 
dules.  The  Contracting 
^quests  submitted  after 
itiously  as  possible,  but 
ir's  failure  to  grant 
shipper's  sailing  date 
itute  a  compensable 
y  other  clause  of  this 
ill  contain  at  a 

d  cube  of  cargo; 
ig  date; 
and  discharge 

:harge  points; 
and  consignee; 
umben  and 
Bscription  of  efforts 
ag  vessels,  including 
I  names  and  telephone 
:  two  U.S.-flag  carriers 
ilephone  notes, 
lile  message  or  letters 
lis  purpose, 
hall,  within  30  days 
ivered  by  this  clause, 
g  Officer  and  the 
argo.OfTice  of  Market 


Development,  Maritime  Administratioa  U.S. 
Department  of  Transportation.  Washington, 
DC  20590.  one  copy  of  the  rated  on  board 
vessel  operating  carrier's  ocean  bill  of  lading, 
which  shall  contain  the  following 
information — 

(1)  Prime  contract  number; 

(2)  Name  of  vessel; 

(3)  Vessel  flag  of  registry; 

(4)  Date  of  loading; 

(5)  Port  of  loading; 

(6)  Port  of  final  discharge; 

(7)  Description  of  commodity; 

(8)  Gross  weight  in  pounds  and  cubic  feet  if 
available; 

(9)  Total  ocean  freight  in  U.S.  dollars;  and 

(10)  Name  of  the  steamship  company. 

(e)  The  Contractor  agrees  to  provide  with 
its  final  invoice  under  this  contract  a 
representation  that  to  the  best  of  its 
knowledge  and  belief— 

(1)  No  ocean  transportation  was  used  in 
the  performance  of  this  contract; 

(2)  Ocean  transportation  was  used  and 
only  U.S.-flag  vessels  were  used  for  all  ocean 
shipments  under  the  contract; 

(3)  Ocean  transportation  was  used,  and  the 
Contractor  had  the  written  consent  of  the 
Contracting  Officer  for  all  non-U.S.-flag 
ocean  transportation;  or 

(4)  Ocean  transportation  was  used  and 
some  or  all  of  the  shipments  were  made  on 
non-U.S.-flag  vessels  without  the  written 
consent  of  the  Contracting  Officer.  The 
Contractor  shall  describe  these  shipments  in 
the  following  format: 
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Total.. 


Item 
Description 


Contract 
Line  Items 


Quantity 


(f)  If  the  final  invoice  does  not  include  the 
required  representation,  the  Government  will 
reject  and  return  it  to  the  Contractor  as  an 
improper  invoice  for  the  purposes  of  the 
Prompt  Payment  clause  of  this  contract.  In 
the  event  there  has  been  unauthorized  use  of 
non-U.S.-flag  vessels  in  the  performance  of 
this  contract,  the  Contracting  Officer  is 
entitled  to  equitably  adjust  the  contract, 
based  on  the  unauthorized  use. 

(g)  The  Contractor  shall  include  this  clause, 
including  this  paragraph  (g)  in  all 
subcontracts  under  this  contract,  which 
exceed  the  small  purchase  limitation  of 
section  13.000  of  the  Federal  Acquisition 
Regulation. 

(End  of  clause) 

252.247-7024    Notification  of 
transportation  of  suppN«s  tiy  Ma. 

As  prescribed  in  247.573(c).  use  the 
following  clause: 

Notification  of  TransportatioD  of  Supplies  by 
Sea  (Dec  1991) 

(a)  The  Contractor  has  indicated  by  the 
response  to  the  solicitation  provision. 
Representation  of  Extent  of  Transportation 
by  Sea,  that  it  did  not  anticipate  transporting 
by  sea  any  supplies.  If,  however,  after  the 
award  of  this  contract,  the  Contractor  learns 
that  supplies,  as  defined  in  the 


Transportation  of  Supplies  by  Sea  clause  of 
this  contract,  will  be  transported  by  sea.  the 
Contractor — 

(1)  Shall  notify  the  Contracting  Officer  of 
that  fact:  and 

(2)  Hereby  agrees  to  comply  with  all  the 
terms  and  conditions  of  the  Transportation  of 
Supplies  by  Sea  clause  of  this  contract. 

(b)  The  Contractor  shall  include  this  clause, 
including  this  paragraph  (b).  revised  as 
necessary  to  reflect  the  relationship  of  the 
contracting  parties,  in  all  subcontracts 
hereunder. 
(End  of  clause) 

252.248-7000    Preparation  of  valti* 
englneartng  ctianga  proposals. 

As  prescribed  in  248.270,  use  the 
following  clause  and  insert  either  "MIL- 
STD-480"  or  "MILr^TEMBl  (Short 
form)"  in  the  blank: 

Preparation  of  Value  Engineering  Change 
Proposals  (Dec  1991) 

Prepare  value  engineering  change 
proposals,  for  submission  pursuant  to  the 
value  engineering  clause  of  this  contract,  in 
the  format  prescribed  by  the  version  of 

in  effect  on  the  date  of  contract 

award. 

(End  of  clause) 

252.249-7000    Spaclal  termination  costs. 
As  prescribed  in  249.501-70,  use  the 
following  clause: 

Special  Termination  Costs  (Dec.  1991) 

(a)  Definition. —  Special  termination  costs, 
as  used  in  this  clause,  means  only  costs  in  the 
following  categories  as  defined  in  part  31  of 
the  Federal  Acquisition  Regulation  (FAR) — 

(1)  Severance  pay,  as  provided  in  FAR 
31.205-6[g): 

(2)  Reasonable  costs  continuing  after 
termination,  as  provided  in  FAR  31.205-42(b): 

(3)  Settlement  of  expenses,  as  provided  in 
FAR31.205-42(g); 

(4)  Costs  of  return  of  field  service 
personnel  from  sites,  as  provided  in  FAR 
31  205-35  and  FAR  31.205-46(c);  and 

(5)  Costs  in  paragraphs  (a)  (1).  (2),  (3).  and 
(4)  of  this  clause  to  which  subcontractors 
may  be  entitled  in  the  event  of  termination. 

(b)  Notwithstanding  the  Limitation  of  Cost/ 
Limitation  of  Funds  clause  of  this  contract 
the  Contractor  shall  not  include  in  its 
estimate  of  costs  incurred  or  to  be  incurred, 
any  amount  for  special  termination  costs  to 
which  the  Contractor  may  be  entitled  in  the 
event  this  contract  is  terminated  for  the 
convenience  of  the  Government. 

(c)  The  Contractor  agrees  to  perform  this 
contract  in  such  a  manner  that  the 
Contractor's  claim  for  special  termination 

costs  will  not  exceed  $ .  The 

Government  shall  have  no  obligation  to  pay 
the  Contractor  any  amount  for  the  special 
termination  costs  in  excess  of  this  amount. 

(d)  In  the  event  of  termination  for  the 
convenience  of  the  Government,  this  clause 
shall  not  be  construed  as  affecting  the 
allowability  of  special  termination  costs  in 
any  manner  other  than  limiting  the  maximum 
amount  of  the  costs  payable  by  the 
CovemmenL 


(e)  This  clause  shall  remain  in  full  force 
and  effect  until  this  contract  is  fully  funded. 
(End  of  clause) 

252.251-7000    Ordering  from  govemmont 
supply  sources. 

As  prescribed  in  251.107.  use  the 
following  clause: 

Ordering  From  Government  Supply  Sources 
(Dec.  1991) 

(a)  When  placing  orders  under  Federal 
Supply  Schedules  or  Personal  Property 
Rehabilitation  Price  Schedules,  the 
Contractor  shall  follow  the  terms  of  the 
applicable  schedule  and  authorization. 
Include  in  each  order 

(1)  A  copy  of  the  authorization  (unless  a 
copy  was  previously  furnished  to  the  Federal 
Supply  Schedule  or  Personal  Property 
Rehabilitation  Price  Schedule  contractor). 

(2)  The  following  statement:  This  order  is 
placed  under  written  authorization  from 
dated 

In  the  event  of  any  inconsistency  bet^veen  the 
terms  and  conditions  of  this  order  and  those 
of  your  Federal  Supply  Schedule  contract  or 
Personal  Property  Rehabilitation  Price 
Schedule  contract  the  latter  will  govern. 

(3)  The  completed  addre88(es)  to  which  the 
Contractor's  mail,  freight  and  billing 
documents  are  to  be  directed. 

(b)  If  a  Federal  Supply  Schedule  contractor 
refuses  to  honor  an  order  placed  by  a 
Government  contractor  under  an  agency 
authorization,  the  Contractor  shall  report  the 
circumstances  to  the  General  Services 
Administration.  FFN.  Washington,  DC  20406. 
with  a  copy  to  the  authorizing  office. 

(c)  When  placing  orders  under 
nonmandatory  schedule  contracts  and 
requirements  contracts,  issued  by  the 
General  Services  Administration  (CSA) 
Office  of  Information  Resources 
Management  for  automated  data  processing 
equipment  software  and  maintenance, 
communications  equipment  and  supplies,  and 
teleprocessing  services,  the  Contractor  shall 
follow  the  terms  of  the  applicable  contract 
and  the  procedures  in  paragraph  (a)  of  this 
clause. 

(d)  When  placing  orders  for  Government 
stock,  the  Contractor  shall — 

(1)  Comply  with  the  requirements  of  the 
Contracting  Officer's  authorization,  using 
FEDSTRIP  or  MILSTRIP  procedures,  as 
appropriate: 

(2)  Use  only  the  GSA  Form  1948-A.  Retail 
Services  Shopping  Plate,  when  ordering  from 
GSA  Self-Service  Stores: 

(3)  Order  only  those  items  required  in  the 
performance  of  Government  contracts;  and 

(4)  Pay  bills  from  Government  supply 
sources  promptly. 

(e)  Only  the  Contractor  may  request 
authorization  for  subcontractor  use  of 
Government  supply  sources.  The  Contracting 
Officer  will  not  grant  authorizations  for 
subcontractor  use  without  approval  of  the 
Contractor. 

(End  of  clause) 


252^51-7001    Use  of  interagency  fleet 
management  system  (IFMS)  vet)icte8  and 
related  services. 

As  prescinbed  in  251.205,  use  the 
following  clause: 

Use  of  Interagency  Fleet  Management 
System  (IFMS)  Vehicles  and  Related  Services 
(Dec  1991) 

(a)  The  Contractor,  if  authorized  use  of 
IFMS  vehicles,  shall  submit  requests  for  five 
or  fewer  vehicles  and  related  services  in 
writing  to  the  appropriate  General  Services 
Administration  (GSA)  Regional  Customer 
Service  Bureau.  Attention:  Motor  Equipment 
Activity.  Submit  requests  for  more  than  five 
vehicles  to  GSA  headquariers:  General 
Services  Administratioa  FTM.  Washington. 
DC  20406.  Include  the  following  in  each 
request: 

(1)  Two  copies  of  the  agency  authorization 
to  obtain  vehicles  and  related  ser\'ices  from 
GSA. 

(2)  The  number  of  vehicles  and  related 
services  required  and  the  period  of  use. 

(3)  A  list  of  the  Contractor's  employees 
authorized  to  request  vehicles  and  related 
services. 

(4)  A  list  of  the  makes,  models,  and  serial 
numbers  of  Contractor-owned  or  leased 
equipment  authorized  to  be  serviced. 

(5)  Billing  instructions  and  address. 

(b)  The  Contractor  should  make  requests 
for  any  unusual  quantities  of  vehicles  as  far 
in  advance  as  possible. 

(c)  The  Contractor  shall  establish  and 
enforce  suitable  penalties  for  employees  w^o 
use  or  authorize  the  use  of  Government 
vehicles  for  other  than  performance  of 
Government  contracts. 

(d)  The  Contractor  shall  assume,  without 
the  right  of  reimbursement  from  the 
Government  the  cost  or  expense  of  any  use 
of  IFMS  vehicles  and  services  not  related  to 
the  performance  of  the  contract. 

(e)  Only  the  Contractor  may  request 
authorization  for  subcontractor  use  of  IFMS 
vehicles.  The  Contracting  Officer  will  not 
grant  authorization  for  subcontractor  use 
without  approval  of  the  Contractor. 

(End  of  clause) 

252.270-7000    Recovery  of  nonrecurring 
costs  and  royalty  fees  on  commercial 
sales. 

As  prescribed  in  270.007,  use  the 
following  clause: 

Recovery  of  Nonrecurring  Costs  and  Royalty 
Fees  on  Commercial  Sales  (Dec  1991) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  Derivative  item  means  an  item  derived 
from  a  defense  item  which  consists  of 
common  parts  equal  to.  or  more  than,  ten 
percent  of  the  defense  item. 

(2)  Direct  sale  means  a  commercial  sale  to 
a  non-U.S.  Government  customer,  either 
foreign  or  domestic  by  a  defense  contractor 
of  products,  technology,  material,  services,  or 
development  or  production  techniques  that 
originally  were  developed,  or  improved  using 
DoD  appropriations  or  funds. 

(3)  DoD  focal  points  are  identified  in 
section  270.006  of  the  Defense  Federal 
Acquisition  Regulation  Supplement  (DFARS), 
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(4)  Foreign  military  sale  fFMSJ  means  a 
sale,  by  the  DoD,  or  defense  articles  or 
defense  services  to  a  foreign  government  or 
international  organization  under  authority  of 
the  Anns  Export  Control  Act. 

(5)  License  means  the  legal  right  to  use 
technical  data  with  or  without  compensation 
and  with  or  without  restrictions. 

(6)  Nonrecurring  costs  (NC)  include  DoD 
costs  as  follows: 

(i)  The  costs  funded  by  a  research, 
development,  test,  and  evaluation  (RDT&E) 
appropriation  to  develop  or  improve  the 
product  or  technology  under  consideration 
either  through  contract  or  DoD  in-house 
effort.  This  includes  costs  of  any  engineering 
change  proposal  initiated  before  the  date  of 
calculdtion  of  the  NC  recoupment  charges  as 
well  as  projections  of  such  costs,  to  the 
extent  additional  effort  applicable  to  the  sale 
model  or  technology  is  necessary  or  planned, 
(ii)  The  costs  funded  by  either  procurement 
or  operation  and  maintenance  (O&M) 
appropriations  in  support  of  production. 
These  are  one-time  costs  incurred  in  support 
of  previous  production  of  the  model  specified 
and  those  costs  specifically  incurred  in 
support  of  the  total  projected  production  run. 
These  NC  include  DoD  expenditures  for 
pieproduction  engineering;  rate  and  special 
fooling:  special  test  equipment;  production 
engineering;  product  improvement; 
destructive  testing;  and  pilot  model 
production,  testing,  and  evaluation.  This 
includes  costs  of  any  engineering  change 
proposals  initiated  before  the  date  of 
calculations  of  the  NC  recoupment  charge. 
Nonrecurring  production  costs  do  not  include 
DoD  expenditures  for  machine  tools,  capital 
equipment,  or  facilities  for  which  contractor 
rental  payments  are  made  in  accordance  with 
the  Federal  Acquisition  Regulation  or 
DFARS. 

(7)  Non-U.S.  contractor  means  a  contractor 
or  subcontractor  organized  or  existing  under 
llie  laws  of  a  country  other  than  the  United 
Slates,  its  territories,  or  possessions. 

(8)  Pro  rata  recovery  of  nonrecurring  costs 
means  equal  distribution  (proration)  of  a  pool 
of  nonrecurring  costs  to  a  specific  number  of 
units  that  benefit  from  the  investment  so  that 
a  DoD  component  will  collect  from  a 
customer  a  fair  (pro  rata)  share  of  the 
investment  in  the  product  being  sold. 

(9)  Royalty  fee  means  a  charge  that  is 
assessed  for  the  use  of  DoD  technical  data  for 
the  purpose  of  manufacturing  an  item  for  a 
non-U.S.  Government  customer.  The  purpose 
of  the  charge  is  to  recoup  an  appropriate 
share  of  the  DoD  NC  incurred  to  develop  the 
technical  data  and  technology. 

(10)  Scheduled  nonrecurring  recoupment 
charges  means  charges  published  in  a  DoD 
directive,  instruction,  or  manual.  Royalty  fee 
percentages  are  published  in  DoD  Directive 
2140.2,  Recoupment  of  Nonrecurring  Costs  on 
fiales  of  U.S.  Products  and  Technology.  Unit 
charges  on  specific  items  of  equipment  are 
published  in  DoD  5105.38-M,  Security 
Assistance  Management  Manual,  and  DoD 
7290.3-M,  FMS  Financial  Management 
Manual. 

(11)  Special  RDT&E  and  nonrecurring 
production  costs  means  costs  incurjed  at  the 
request  of.  or  for  the  benefit  of,  a  foreign 
customer  to  develop  a  special  feature  or 
unique  requirement. 


(12)  Technical  data  is  defined  in  DFARS 
227.471. 

(13)  Technology  means  information  of  any 
kind  that  can  be  used  or  adapted  for  use  in 
the  design,  production,  manufacture, 
utilization,  or  reconstruction  of  articles  or 
material.  The  data  may  take  a  tangible  form, 
such  as  a  scale  model,  prototype,  blueprint, 
or  an  operating  manual,  or  may  take  an 
intangible  form,  such  as  technical  advice  to 
implement  DoDD  2140.2,  Recoupment  of 
Nonrecurring  Costs  on  Sales  of  U.S.  Products 
and  Technology. 

(b)  The  Contractor  agrees  to  reimburse  the 
U.S.  Government  for  a  fair  share  of  the  U.S. 
Government's  investment  in  special  RDTftE 
and  nonrecurring  production  costs  on 
domestic  or  foreign  commercial  sales  of 
defense  articles  and  technology  subject  to  a 
recoupment  charge.  The  fair  share  is 
determined  by  the  DoD  following  procedures 
set  forth  in  DoDD  2140.2,  Recoupment  of 
Nonrecurring  Costs  on  Sales  of  U.S.  Products 
and  Technology. 

(c)  Sales  where  the  U.S.  Government  is  the 
eventual  purchaser  are  not  subject  to  this 
clause. 

(d)  In  the  event  the  Contractor  intends  to 
enter  into  domestic  or  foreign  commercial 
sales  for  items  in  this  contract,  or  essentially 
similar  items,  or  to  enter  into  license  or 
technical  assistance  agreements  for  the 
technology  developed  under  this  contract,  the 
Contractor  shall — 

(1)  Determine  if  the  DoD  has  a  scheduled 
nonrecurring  recoupment  charge  for  the 
article  or  technology  being  sold  or 
transferred. 

(i)  Where  a  charge  has  been  established, 
the  Contractor  may  request  that  a  charge  be 
reviewed  if  significant  changes  in  factors  or 
assumptions  have  occurred. 

(ii)  If  the  DoD  focal  point  has  not 
responded  to  the  Contractor's  request  within 
30  days,  the  recoupment  charge  will  be  four 
percent  of  the  sales  price. 

(2)  Provide  the  DoD  focal  point  with 
commercial  sales  forecasts  of  articles  and 
technology  subject  to  a  recoupment  charge 
when  required. 

(3)  Notify  the  DoD  focal  point  of  all 
commercial  sales  (either  foreign  or  domestic), 
that  are  subject  to  a  recoupment  charge.  Tne 
notification  will  identify  the  product  or 
technology  being  sold  or  licensed  for 
production,  the  purchaser,  the  quantity  sold, 
the  applicable  recoupment  charges,  the  time 

fi  ame  for  delivery,  and  the  identification  of 
the  export  license  (commercial  or  Slate)  if 
sale  is  for  export.  The  notification  will  be 
made  when  each  agreement  for  sale  of  a 
defense  article  or  technology  is  made. 

(4)  Pay  the  established  recoupment  charges 
to  the  DoD  focal  point  within  30  days 
following  delivery  to  or  acceptance  of  the 
item  by  a  purchaser  (whichever  comes  first) 
or  such  other  time  as  may  be  agreed  to  by  the 
parties. 

(5)  Certify,  on  or  before  the  60th  day 
following  the  end  of  each  calendar  year 
during  which  recoupment  amounts  were  due, 
to  the  applicable  DoD  focal  point  that  proper 
notification  to  the  U.S.  Government  of  all 
commercial  sales  subject  to  this  clause  has 
been  accomplished.  The  certificate  to  be 

f  \ecufed  by  the  Contractor  is  as  follows — 


Certificate  of  Notification  of  Commercial 
Sales 

This  is  to  certify  that,  to  the  best  of  my 
knowledge  and  belief,  all  notices  required  by 
the  clause  at  Defense  Federal  Acquisition 
Regulation  Supplement  252.270-7000, 
Recovery  of  Nonrecurring  Costs  and  Royalty 
Fees  on  Commercial  Sales,  have  been 
provided  and  are  accurate,  complete,  and 
current  as  of  the  end  of  the  calendar  year 


Firm  ■ 
Name  • 
TiUe 


Date  of  execution  ** 

(End  of'certificate) 

(e)  In  the  case  of  a  commercial  sale  to  a 
foreign  government  or  international 
organization  that  qualifies  for  U.S. 
Government  foreign  military  sales,  the 
Contractor  agrees  to  inform  its  customer  thai 
any  defense-furnished  goods,  services,  and 
transportation  (i.e.,  DoD  support  costs)  can 
be  provided  only  by  means  of  a  foreign 
military  sales  case  (DoD  Offer  and 
Acceptance.  DD  Form  1513),  executed  by  the 
U.S.  Government  and  the  customer. 

(f)  In  the  event  of  a  commercial  sale  of 
items  developed  under  this  contract,  or 
essentially  similar  items,  or  sale  or  license  of 
technology  relating  thereto,  the  Contractor 
agrees  to  relieve  the  Government  of  any  and 
all  loss  or  liability  that  might  result  from  the 
Contractor's  use  of  Government  data,  tooling, 
test  equipment,  or  facilities. 

(g)  The  Contractor  shall  include  the 
substance  of  this  clause  in  all  subcontracts 
for  components  or  items  which  can  be  sold 
commercially  and  which  meet,  or  are 
expected  to  meet,  the  thresholds  set  forth 
herein. 

(End  of  clause) 

PART  253— FORMS 

Sec. 

Subpart  253.2— Prescription  of  Formt 

253.204    Administrative  matters. 
253.204-70    DD  Form  350,  Individual 

Contracting  Action  Report. 
253.204-71     DD  Form  1057.  Monthly 

Contracting  Summary  of  Actions  $25,000 

or  Less. 

253.208  Required  sources  of  supplies  and 
services. 

253.208-1     DD  Form  448,  Military 

Interdepartmental  Purchase  Request. 

253.208-2    DD  Form  44S-2,  Acceptance  of 
MIPR. 

253.209  Contractor  qualifications. 
253.20&-1    Responsible  prospective 

contractors. 
253.213    Small  purchase  and  other  simplified 

purchase  procedures  (SF's  18,  30,  44, 

1165,  OFs  347,  348). 
253.213-70    Instructions  for  completion  of 

DD  Form  1155. 
253.215    Contracting  by  negotiation. 


*  Insert  the  current  calendar  year. 

**  Insert  the  day.  month,  and  year  of  signing, 
which  shall  be  on  or  before  the  60th  day  following 
tlie  end  of  each  calendar  year  during  which 
recoupment  amounts  were  due. 


Subpart  2S3.2— PrMCrlptton  ol 

253.215-70    DD  Form  1547,  Rea 

Weighted  Guidelines  Appli( 

Authority:  5  U.S.C.  301, 10  U.S 

Directive  500035,  FAR  subpart  1 

Subpart  253.2— Prescriptloi 

253J04    Admlnlttratlva  matte 

253.204-70    00  Form  350,  Indl 
Contracting  Action  Report 

Policy  on  use  of  a  DD  Forr 
204.670-2.  This  subsection  2! 
contains  instructions  for  con 
parts  A  through  F  of  the  DD 
Paragraph  (g)  of  this  subsect 
special  instructions  for  com]: 
Form  350  for  an  action  of  $2f 
under  the  Small  Business 
Competitiveness  Demonstra 
Program. 

(a)  Part  A  of  the  DD  Form 
identiHes  the  report  and  the 
activity.  Complete  all  four  bl 

(1)  Block  Al.  Type  of  Repc 
one  of  three  codes. 

(i)  Code  0— Original.  Entei 
unless  code  1  or  code  2  appli 

(ii)  Code  1 — Cancelling.  A 
action  cancels  an  existing  Dl 
in  accordance  with  departmi 
collection  point  instructions. 

(iii)  Code  2 — Correcting.  A 
action  corrects  an  existing  D 
action  in  accordance  with  dc 
data  collection  point  instruci 

(2)  Block  A2.  Report  No.  Ei 
digit  local  control  number  (8( 
3(a)(4)).  If  Block  Al  is  coded 
the  prior  report  number  ratht 
new  one, 

(3)  Block  A3.  Contracting  ( 
Enter  the  code  assigned  the  i 
office  by  the  departmental  di 
collection  point  in  204.670-1  ( 

(4)  Block  A4,  Name  of  Con 
Office.  Enter  sufficient  detail 
establish  the  identity  of  the  ( 
ofHce. 

(b)  Part  B  of  the  DD  Form . 
identifies  the  transaction. 

(1)  Block  Bl.  Contract  Nun 
Enter — 

(A)  The  DoD  contract  num 

(B)  For  orders  under  contri 
awarded  by  other  Federal  ag 
contract  number  of  that  Fedc 
as  it  appears  in  the  contracti 
instrument. 

(ii)  Do  not  leave  spaces  be 
characters,  and  do  not  enter 
slants,  or  any  other  punctual 

(iii)  The  DoD  contract  num 
basic  (13  alphanumeric  chart 
procurement  instrument  iden 
number  (PUN)  that  was  assig 
accordance  with  204.7001  or 
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data  is  defined  in  DFARS 

y  means  information  of  any 
used  or  adapted  for  use  in 
ction,  manufacture, 
onstniction  of  articles  or 
a  may  take  a  tangible  form, 
lodel.  prototype,  blueprint, 
lanual,  or  may  take  an 
uch  as  technical  advice  to 
2140.2,  Recoupment  of 
;ts  on  Sales  of  U.S.  Products 

;tor  agrees  to  reimburse  the 
for  a  fair  share  of  the  U.S. 
estmenf  in  special  RDTftE 
production  costs  on 
;n  commercial  sales  of 
nd  technology  subject  to  a 
;e.  The  fair  share  is 
i  DoD  following  procedures 
2140.2,  Recoupment  of 
ts  on  Sales  of  U.S.  Products 

the  U.S.  Covemmenl  is  the 
(r  are  not  subject  to  this 

the  Contractor  intends  to 
c  or  foreign  commercial 
this  contract,  or  essentially 
)  enter  into  license  or 
ce  agreements  for  the 
ped  under  this  contract,  the 

the  DoD  has  a  scheduled 
jpment  charge  for  the 
gy  being  sold  or 

ge  has  been  established, 
y  request  that  a  charge  be 
:ant  changes  in  factors  or 
occurred, 
cal  point  has  not 
Contractor's  request  within 
}ment  charge  will  be  four 
s  price. 

loD  focal  point  with 
brecasts  of  articles  and 
to  a  recoupment  charge 

D  focal  point  of  ail 
either  foreign  or  domestic), 
a  recoupment  charge.  The 
sntify  the  product  or 
old  or  licensed  for 
chaser,  the  quantity  sold, 
upment  charges,  the  time 
and  the  identification  of 
commercial  or  State)  if 
'he  notification  will  be 
^eement  for  sale  of  a 
achnology  is  made, 
lished  recoupment  charges 
lint  within  30  days 
lo  or  acceptance  of  the 
r  (whichever  comes  first) 
IS  may  be  agreed  to  by  the 

before  the  60th  day 
f  each  calendar  year 
pment  amounts  were  due, 
iD  focal  point  that  proper 
J.S.  Government  of  all 
jbject  to  this  clause  has 
The  certificate  to  be 
ntractor  is  as  follows — 


Certificate  of  Notification  of  Commercial 
Sales 

This  is  to  certify  that,  lo  the  best  of  my 
knowledge  and  belief,  all  notices  required  by 
the  clause  at  Defense  Federal  Acquisition 
Regulation  Supplement  252.270-7000, 
Recovery  of  Nonrecurring  Costs  and  Royalty 
Fees  on  Commercial  Sales,  have  been 
provided  and  are  accurate,  complete,  and 
current  as  of  the  end  of  the  calendar  year 


Firm 

Name 

Title 


Date  of  execution  **   

(End  of'certificate) 

(e)  In  the  case  of  a  commercial  sale  to  a 
foreign  government  or  international 
organization  that  qualifies  for  U.S. 
Government  foreign  military  sales,  the 
Contractor  agrees  to  inform  its  customer  thai 
any  defense-furnished  goods,  services,  and 
transportation  (i.e.,  DoD  support  costs)  can 
be  provided  only  by  means  of  a  foreign 
military  sales  case  (DoD  Offer  and 
Acceptance,  DD  Form  1513),  executed  by  the 
U.S.  Government  and  the  customer. 

(f)  In  the  event  of  a  commercial  sate  of 
items  developed  under  this  contract,  or 
essentially  similar  items,  or  sale  or  license  of 
technology  relating  thereto,  the  Contractor 
agrees  to  relieve  the  Government  of  any  and 
all  loss  or  liability  that  might  result  from  the 
Contractor's  use  of  Government  data,  tooling, 
test  equipment,  or  facilities. 

(g)  The  Contractor  shall  include  the 
substance  of  this  clause  in  all  subcontracts 
for  components  or  items  which  can  be  sold 
commercially  and  which  meet,  or  are 
expected  to  meet,  the  thresholds  set  forth 
herein. 

(End  of  clause) 

PART  253— FORMS 

Sec. 

Subpart  253.2— Prescription  of  Form*  . 

253.204    Administrative  matters. 
253.204-70    DD  Form  350,  Individual 

Contracting  Action  Report. 
253.204-71     DD  Form  1057,  Monthly 

Contracting  Summary  of  Actions  S25,000 

or  Less. 

253.208  Required  sources  of  supplies  and 
services. 

253.208-1     DD  Form  448.  Military 

Interdepartmental  Purchase  Request. 

253.208-2    DD  Form  448-2.  Acceptance  of 
MIPR. 

253.209  Contractor  qualifications. 
253.209-1    Responsible  prospective 

contractors. 
253.213    Small  purchase  and  other  simplified 

purchase  procedures  (SF's  18,  30,  44. 

1165.  OFs  347,  348). 
253.213-70    Instructions  for  completion  of 

DD  Form  1155. 
253.215    Contracting  by  negotiation. 


*  Insert  the  current  calendar  year. 

**  Insert  the  day.  month,  and  year  of  signing, 
which  shall  be  on  or  before  the  80th  day  following 
the  end  of  each  calendar  year  during  which 
recoupment  amounts  were  due. 


Sec 

Subpart  253.2— PrttCftptton  of  Forma 

253.215-70    DD  Form  1547,  Record  of 
Weighted  Guidelines  Application. 
Authority:  S  U.S.C.  301. 10  U.S.C.  2202,  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

Subpart  253.2— Prescription  of  Forma 

253.204    Admlnlatratlva  matters. 

253.204-70    00  Form  350,  Individual 
Contracting  Action  Report 

Policy  on  use  of  a  DD  Form  350  is  in 
204.670-2.  This  subsection  253.204-70 
contains  instructions  for  completion  of 
parts  A  through  F  of  the  DD  Foim  350. 
Paragraph  (g)  of  this  subsection  contains 
special  instructions  for  completing  a  DD 
Form  350  for  an  action  of  $25,000  or  less 
under  the  Small  Business 
Competitiveness  Demonstration 
Program. 

(a)  Part  A  of  the  DD  Form  350.  Part  A 
identiHes  the  report  and  the  reporting 
activity.  Complete  all  four  blocks. 

(1)  Block  Al.  Type  of  Report.  Enter 
one  of  three  codes. 

(i)  Code  0— Original.  Enter  code  0 
tmless  code  1  or  code  2  applies. 

(ii)  Code  1— Cancelling.  A  cancelling 
action  cancels  an  existing  DD  Form  350 
in  accordance  with  departmental  data 
collection  point  instructions. 

(iii)  Code  2 — Correcting.  A  correcting 
action  corrects  an  existing  DD  Form  350 
action  in  accordance  with  departmental 
data  collection  point  instructions. 

(2)  Block  A2,  Report  No.  Enter  the  four 
digit  local  control  number  (see  204.670- 
3(a)(4)).  If  Block  Al  is  coded  1  or  2.  use 
the  prior  report  number  rather  than  a 
new  one. 

(3)  Block  A3,  Contracting  Office  Code. 
Enter  the  code  assigned  the  contracting 
office  by  the  departmental  data 
collection  point  in  204.670-l(c). 

(4)  Block  A4.  Name  of  Contracting 
Office.  Enter  sufficient  detail  to 
establish  the  identity  of  the  contracting 
office. 

(b)  Part  B  of  the  DD  Form  350.  Part  B 
identifies  the  transaction, 

(1)  Block  Bl.  Contract  Number,  (i) 
Enter — 

(A)  The  DoD  contract  number;  or 

(B)  For  orders  under  contracts 
awarded  by  other  Federal  agencies,  the 
contract  number  of  that  Federal  agency 
as  it  appears  in  the  contractual 
instrument. 

(ii)  Do  not  leave  spaces  between 
characters,  and  do  not  enter  dashes, 
slants,  or  any  other  ptinctuation  marks. 

(iii)  The  DoD  contract  number  is  the 
basic  (13  alphanumeric  character) 
procurement  instrument  identification 
niunber  (PUN)  that  was  assigned  in 
accordance  with  204.7001  or  constructed 


under  an  exception  permitted  by 
204.700a  Do  not  enter  any 
supplementary  procurement  instrument 
nimibers  as  part  of  the  contract  niunber 
(these  go  in  Block  B2). 

(2)  Block  B2,  Mod.  Order  or  Other  ID 
Number.  Enter  the  supplemental 
procurement  identification  nimiber  (if 
there  is  one)  that  was  assigned  in 
accordance  with  204.7004  or  as 
permitted  by  204.7000.  It  can  be  up  to  19 
characters.  Usually  calls  and  orders 
have  a  four-position  number  (see 
204.7004-4)  and  modifications  (including 
modifications  of  calls  or  orders)  have  a 
six-position  modification  number  (see 
204.7003  or  204.7004(b)). 

(3)  Block  B3.  Action  Date,  (i)  Enter  the 
year,  month,  and  day  of  the  effective 
date  for  fiscal  obligation  purposes. 
When  contract  actions  are  awarded 
contingent  on  the  availability  of  funds, 
enter  the  date  funds  are  obligated. 

(ii)  Enter  each  segment  as  a  two  digit 
number.  Use  01  through  12  for  January 
through  December.  For  example,  enter 
January  2, 1999  as  990102. 

(4)  Block  B4.  Completion  Date,  (i) 
Enter  the  year,  month,  and  day  of  the 
last  contract  delivery  date  or  the  end  of 
the  performance  period. 

(ii)  Enter  each  segment  as  a  two  digit 
number.  Use  01  through  12  for  January 
through  December.  For  example,  enter 
January  2. 1999  as  990102. 

(5)  Block  B5.  Contractor  Identification 
Information,  (i)  Use  data  that  relates  to 
the  contractor  whose  name  and  address 
appears  in  the  contract  document  (Block 
7  of  the  SF  26.  Award/Contract;  Block  8 
of  the  SF  30.  Amendment  of  Sohcitation/ 
Modification  of  Contract  Block  ISA  of 
the  SF  33,  Solicitation,  Offer  and  Award; 
or  Block  9  of  the  DD  Form  1155.  Order 
for  Supplies  or  Services),  except — 

(A)  For  contracts  placed  with  the 
Small  Business  Administration  under 
Section  8(a)  of  the  Small  Business  Act. 
use  data  that  relates  to  the  company 
that  will  be  performing  the  work. 

(B)  For  orders  placed  against  a 
contract  awarded  by  another  agency, 
also  use  data  that  relates  to  the 
company  that  will  be  performing  the 
work. 

(C)  For  Federal  supply  schedule 
orders,  use  data  that  applies  to  the 
contractor  whose  name  appears  on  the 
schedule  (not  the  data  for  the  agent  to 
whom  orders  may  be  sent). 

(D)  For  contracts  with  the  Canadian 
Commercial  Corporation  (CCC),  use 
data  for  the  appropriate  CCC  office, 
except  as  noted  in  Block  B5B. 

(ii)  Block  B5  has  seven  parts.  Some  of 
the  parts  may  not  apply  to  the  action 
being  reported. 

(A)  Block  B5A.  Establishment  Code. 
Enter  the  contractor's  9-position 


contractor  establishment  code.  If  the 
contractor  establishment  code  (CEC)  is 
not  available  within  the  contracting 
activity  and  the  apparent  awardee  did 
not  supply  its  CEC  in  response  to  the 
provision  at  FAR  52.204-4.  Contractor 
Establishment  Code,  use  the  procedures 
at  204.7202-2  to  obtain  one. 

(B)  Block  B5B,  CAGE  Code.  Enter  the 
S-position  commercial  and  Government 
entity  (CAGE)  code  that  identifies  the 
contractor  plant  or  establishment.  If  the 
CAGE  code  is  not  already  available  in 
the  contracting  o^ice  and  the  apparent 
awardee  does  not  respond  to  the 
provision  at  252.204-7001,  Commercial 
and  Government  Entity  (CAGE)  Code 
Reporting,  use  the  procedures  at 
204.7202-1  to  obtain  one. 

(C)  Block  B5C,  Contractor  Name  and 
Division  Name.  Enter  the  contractor's 
name.  Include  its  division  name. 

(D)  Block  B5D,  Contractor  Address. 
Enter  the  contractor's  address.  Include 
street  address  (and/or  P.O.  Box),  city/ 
town,  state/country,  and  ZIP  code,  if 
applicable.  Do  not  enter  foreign  postal 
codes. 

(E)  Block  B5E,  TIN.  Enter  the 
contractor's  taxpayer  identification 
number  (see  FAR  subpart  4.9).  Leave 
Block  B5E  blank  if  the  contractor  is — 

[1)  A  nonresident  alien,  foreign 
corporation,  or  foreign  partnership  that 
does  not  have  income  effectively 
connected  with  the  trade  or  business  in 
the  United  States;  and  does  not  have  an 
office  or  place  of  business  or  a  fiscal 
paying  agent  in  the  United  States; 

(2)  An  agency  or  instrumentality  of  a 
foreign  government;  or 

[3]  An  agency  or  Instrumentality  of  a 
Federal,  State,  or  local  government. 

(F)  Block  B5F,  Parent  TIN.  Enter  the 
contractor's  parent  company  (common 
parent)  TIN  (see  FAR  4.9  and  52.204-3). 
If  the  contractor  does  not  have  a  parent 
company  or  the  parent  company  meets 
the  exemption  for  Block  B5E.  leave 
Block  B5F  blank. 

(G)  Block  B5G,  Parent  Name.  If  a 
parent  company  TIN  is  entered  in  Block 
B5F,  enter  in  Block  B5G  the  name  of  the 
parent  company  (common  parent). 
Leave  Block  B5G  blank  if  there  is  no 
parent  company  or  the  parent  company 
is  exempted  from  the  requirement  to 
have  a  TIN. 

(6)  Block  B6,  Principal  Place  of 
Performance,  (i)  The  place,  or  places, 
where  the  contract  will  be  performed 
are  either  specified  by  the  Government 
or  listed  by  the  contractor  in  response  to 
the  solicitation  provision  at  FAR  52.214- 
14,  Place  of  Performance — Sealed 
Bidding,  or  FAR  52.215-2a  Place  of 
Performance.  Use  data  for  the 
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contractor's  principal  place  of 
performance,  which  is  generally  the — 

(A)  Final  assembly  point  for  supply 
contracts  with  manufacturers. 

(B)  Dealer's  location  for  supply 
contracts  with  regular  dealers  (FAR 
22.801)  where  shipment  is  made  from 
stock. 

(C)  Subcontractor's  location  for 
supply  contracts  with  regular  dealers 
(FAR  22.601)  where  shipment  is  made 
from  a  subcontractor's  plant. 

(D)  Actual  construction  site  for 
construction  contracts. 

(E)  Planned  construction  site  for 
architect-engineer  contracts. 

(F)  Place  of  mining  for  mined  supplies. 

(G)  Place  (including  military 
installations)  where  a  ser\'ice  is 
performed  for  service  contracts. 

(ii)  When  there  is  more  than  one 
location  for  any  of  paragraphs  (i)(A) 
through  (G)  (e.g..  more  than  one 
construction  site),  use  the  location 
involving  the  largest  dollar  amount  of 
the  acquisition.  Do  not  show  more  than 
one  location  in  Block  B6. 

(iii)  If  places  of  performance  are  too 
varied  or  not  known,  enter  the 
contractor's  home  office  location. 

(iv)  Block  B6  has  three  parts.  Some  of 
the  parts  may  not  apply  to  the  action 
being  reported. 

(A)  Block  B6A.  Qty  or  Place  Code.  (1) 
For  places  in  the  United  States  and 
outlying  areas,  enter  the  numeric  place 
code,  which  can  be  found  in  the  Federal 
Information  Processing  Standards  (FTPS) 
Publication  (PUB)  55-2,  ("Guideline: 
Codes  for  named  Populated  Places, 
Primary  Country  Divisions,  and  Other 
Locational  Entities  of  the  United  States 
and  Outlying  Areas").  Leave  Block  B6A 
blank  for  places  outside  the  United 
States  and  outlying  areas. 

(2)  If  the  city  or  locality  is  not  listed, 
look  In  PEPS  PUB  55-2  for  the  county 
code  of  the  principal  place  of 
performance.  Enter  that  in  Block  B6A. 
Use  50000  for  Washington,  DC,  with  a 
State  code  of  11. 

[3]  Paragraph  5.2,  Entry  Selection 
With  the  Aid  of  the  Class  Code,  of  FIPS 
PUB  55-2  will  help  in  selecting  the 
correct  code.  Sometimes,  a  class  code 
should  be  used  in  addition  to  a  place 
code  to  accurately  identify  the  place  of 
performance.  Do  not  use  place  codes 
where  the  first  position  of  the  class  code 
is  X  or  Z. 

(B)  Block  B6B,  State  or  Country  Code, 
(i)  For  places  In  the  United  States  and 
outlying  areas,  enter  the  numeric  State 
code,  which  can  be  found  in  FTPS  PUB 
35-2  or  FIPS  PUB  5-2,  Codes  for  the 
Identification  of  the  States,  the  District 
of  Columbia  and  the  Outlying  Areas  of 
the  United  States  and  Associated  Areas. 


[2]  For  places  outside  the  United 
States  and  outlying  areas,  enter  the 
alpha  country  code  from  FTPS  PUB  10-3. 
Countries.  Dependencies,  Areas  of 
Special  Sovereignty,  and  Their  Principal 
Administrative  Divisions. 

(C)  Block  B6C,  City  or  Place  State  or 
Country  Name.  Enter  the  name  of  the 
principal  place  of  performance.  Do  not 
leave  Block  B6C  blank. 

(7)  Block  B7.  Type  ObligaUon.  Enter 
one  of  two  codes. 

(i)  Code  1 — Obligation.  Enter  code  1  If 
the  contracting  action  obligates  funds. 

(ii)  Code  2—DeobIigation.  Enter  code 
2  if  the  contracting  action  deobligates 
funds. 

(8)  Block  Ba,  Total  Dollars.  Enter  the 
net  amount  of  funds  (whole  dollars  only) 
obligated  or  deobligated  by  the 
contracting  action.  Do  not  leave  Block 
B8  blank. 

(9)  Block  B9,  Foreign  Military  Sale. 
Enter  one  of  the  two  codes.  If  only  part 
of  the  contracting  action  is  foreign 
military  sale,  separately  report  tfie  parts 
(see  2Q4.670-6(c)). 

(i)  Code  Y—Yea.  Enter  code  Y  when 
the  contracting  action  is  under  a  foreign 
military  sales  arrangement,  or  under  any 
other  arrangement  where  a  foreign 
country  or  international  organization  is 
bearing  the  cost  of  the  acquisition. 

(ii)  Code  N—No.  Enter  code  N  when 
code  Y  does  not  apply. 

(10)  Block  BlO.  Multiyear  Contract. 
Enter  one  of  the  two  codes. 

(i)  Code  Y—Yes.  Enter  code  Y  when 
the  contracting  action  is  a  multiyear 
contract  under  FAR  17.1. 

(ii)  Code  N—No.  Enter  code  N  when 
code  Y  does  not  apply. 

(11)  Block  Bll,  Total  Multiyear  Value, 
(i)  Complete  Block  Bll  if  the  contracting 
action  is — 

(A)  A  multiyear  contract  (BlO  is  coded 
Y):and 

(B)  Either  a  new  letter  contract  or  a 
new  definitive  contract  (Block  Bl3  is 
coded  1  or  3).  Otherwise,  leave  Block 
Bll  blank. 

(ii)  Enter  the  estimated  multiyear 
contract  value  (whole  dollars  only). 

(12)  Block  B12,  Principal  Product  or 
Service.  Bl2  contains  five  parts.  Do  not 
leave  any  blocks  blank. 

(i)  Block  B12A.  FSC  or  SVC  Code. 
Enter  the  4-character  federal  stock  class 
or  service  code  that  describes  the 
contract  effort.  To  find  the  code,  look  in 
section  I  of  the  Department  of  Defense 
(DoD)  Procurement  Coding  Manual 
(MN02).  There  are  three  categories  of 
codes  to  choose  from.  In  some  cases,  use 
a  4-character  code  from  a  list  of  4- 
character  codes;  in  other  cases, 
construct  a  code  using  the  instructions 
in  the  Manual.  If  more  than  one  category 
or  code  applies  to  the  contract  action. 


enter  the  one  that  best  identifies  the 
product  or  service  representing  the 
largest  dollar  value. 

(A)  Supplies.  If  the  contracting  action 
is  for  the  purchase  (not  lease  or  rental) 
of  supplies,  enter  a  federal  supply 
classification  (FSC)  code  in  Block  B12A. 
FSC  codes  are  all  numeric.  Look  in 
section  1.  part  C  of  the  DoD 
Procurement  Coding  Manual  (MN02). 
The  Department  of  Defense  Federal 
Supply  Classification  Cataloging 
Handbooks  H2-1,  H2-2,  and  H2-3  may 
also  help  with  the  correct  4-character 
code. 

(B)  Services.  If  the  contracting  acdon 
is  for  services  (except  research, 
development,  test,  and  evaluation), 
construction,  or  lease  or  rental  of 
equipment  or  facilities,  enter  a  service 
code  in  Block  B12A. 

(C)  Research.  Development,  Test  and 
Evaluation  (RDTS-EJ.  If  the  contracting 
action  is  for  RDTftE  (as  defined  in  FAR 
35.001  and  235.001),  enter  an  RDT*E 
code  in  Block  B12A.  Look  in  section  1. 
part  A  of  the  DoD  Procurement  Coding 
Manual  (MN02).  All  RDT4E  codes 
should  begin  with  the  letter  "A".  Do  not 
use  an  RDT&E  code  for— 

(1)  Purchase,  lease,  or  rental  of 
equipment,  supplies,  or  services 
separately  purchased  in  support  of 
RDT»E  work,  even  if  RDT&E  funds  are 
cited.  Instead,  use  an  FSC  or  Service 
code  under  the  instructions  in 
paragraphs  (i)  (A)  or  (B). 

(2)  Orders  under  Federal  supply 
schedule  contracts.  Instead  use  an  FSC 
or  Service  code  under  the  instructions  in 
paragraphs  (i)  (A)  or  (B). 

(ii)  Block  B12B,  DOD  Claimant  Prog 
No.  Enter  a  code  that  Identifies  the 
commodity  described  in  Block  B12E. 
These  codes  are  in  section  III  of  the  DoD 
Procurement  Coding  Manual  (MN02).  If 
more  than  one  code  applies  to  the 
contracting  action,  enter  the  one  that 
best  identifies  the  product  or  service 
representing  the  largest  dollar  value.  If 
the  description  In  Block  B12E  is  for — 

(A)  Research  and  development  (R&D), 
enter  the  code  that  best  represents  the 
objective  of  the  R4D.  For  example,  if  the 
objective  of  the  research  and 
development  is  a  giuded  missile,  enter 
code  A20.  If  the  R&D  cannot  be 
identified  to  any  particular  objective, 
enter  code  SlO. 

(B)  Ship  repair,  inspect  and  repair  as 
necessary  (IRAN),  modification  of 
aircraft,  overhaul  of  engines,  or  similar 
maintenance,  repair  or  modification 
services,  enter  the  code  that  best 
identifies  the  program. 

(C)  Equipment  rental  (inclxiding  rental 
of  automated  data  processing 
equipment),  enter  code  SlO. 
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(D)  Utility  services,  enter  c( 

(E)  Services  that  cannot  be 
to  any  listed  program,  enter  c 

(F)  Supplies  or  equipment  t 
be  identified  to  any  listed  pre 
code  CQE. 

(iii)  Block  B12C,  System  or 
Code.  (A)  Enter  a  code  that  d 
the  weapons  system  or  equip 
These  codes  are  in  Section  U 
Procurement  Coding  Manual 
there  is  no  code  that  applies  I 
contracting  action,  enter  threi 
more  than  one  code  applies  t( 
action,  enter  the  one  that  bes 
the  product  or  service  represc 
largest  dollar  value. 

(B)  If  the  contracting  action 
by  the  Strategic  Defense  Initio 
enter  code  CAA  rather  than  e 
code. 

(C)  Defense  Logistics  Agen 
activities  must  use  the  code  a 
the  sponsoring  service. 

(iv)  Block  B12D.  SIC  Code. ! 
standard  industrial  classifica 
code  for  the  acquisition  (as  oj 
the  SIC  of  the  manufacturer  o 
Use  the  SIC  code  in  e^ect  at  i 
award.  These  codes  are  in  th( 
Standard  Industrial  Classifici 
Manual.  If  more  than  one  cod 
to  the  contracting  action,  ent( 
that  best  identifies  the  produ( 
service  representing  the  large 
value. 

(v)  Block  B12E,  Name  Desc: 
Enter  the  name  or  brief  descr 
the  commodity  or  service.  If  t 
description  is  classified,  entei 
word  "Classified."  Do  not,  ho 
"Classified"  when  a  code  nar 
Minuteman,  Polaris,  Trident, ', 
etc.)  or  an  identifying  prograi 
(e.g.,  WS-107A)  can  be  used. 

(13)  Block  B13,  Kind  of  Con 
Action.  Enter  one  of  the  16  co 

(i)  Code  1—Initial  Letter  Ci 
Enter  code  1  when  the  contra 
action  is  a  new  letter  contrac 
use  code  1  for  a  letter  modific 
existing  contract — use  code  / 

(ii)  Code  2— Definitive  Con 
Superseding  Letter  Contract. 
2  when  the  contracting  action 
definitization  of  a  letter  contr 
use  code  2  for  an  action  whic 
definitization  of  a  letter  modi 
use  code  A  instead. 

(iii)  Code  3— Definitive  Coi 
Enter  code  3  when  the  contra 
action  is  the  first  binding  doc 
containing  all  the  terms  and  c 
Code  3  also  includes — 

(A)  Definitive  contract  awa 
the  Small  Business  Administi 
program; 
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enter  the  one  that  best  identifies  the 
product  or  service  representing  the 
largest  dollar  value. 

(A)  Supplies.  If  the  contracting  action 
is  for  the  purchase  (not  lease  or  rental) 
of  supplies,  enter  a  federal  supply 
classification  (FSC)  code  in  Block  B12A. 
FSC  codes  are  all  numeric.  Look  in 
section  1.  part  C  of  the  DoD 
Procurement  Coding  Manual  (MN02). 
The  Department  of  Defense  Federal 
Supply  Classification  Cataloging 
Handbooks  H2-1,  H2-Z  and  H2-3  may 
also  help  with  the  correct  4-character 
code. 

(B)  Services.  If  the  contracting  action 
is  for  services  (except  research, 
development,  test,  and  evaluation), 
construction,  or  lease  or  rental  of 
equipment  or  facilities,  enter  a  service 
code  in  Block  B12A. 

(C)  Research,  Development,  Test  and 
Evaluation  (RDT&EJ.  If  the  contracting 
action  is  for  RDT&E  (as  defined  in  FAR 
35.001  and  235.001).  enter  an  RDT4E 
code  in  Block  B12A.  Look  in  section  1. 
part  A  of  the  DoD  Procurement  Coding 
Manual  {MN02).  All  RDT&E  codes 
should  begin  with  the  letter  "A".  Do  not 
use  an  RDT&E  code  for— 

11)  Purchase,  lease,  or  rental  of 
equipment,  supplies,  or  services 
separately  purchased  in  support  of 
RDT&E  work,  even  if  RDT&E  funds  are 
cited.  Instead,  use  an  FSC  or  Service 
code  under  the  instructions  in 
paragraphs  (i)  (A)  or  (B). 

{2)  Orders  under  Federal  supply 
schedule  contracts.  Instead  use  an  FSC 
or  Service  code  under  the  instructions  in 
paragraphs  (i)  (A)  or  (B). 

(ii)  Block  B12B.  DOD  Claimant  Prog. 
No.  Enter  a  code  that  identifies  the 
commodity  described  in  Block  B12E. 
These  codes  are  in  section  III  of  the  DoD 
Procurement  Coding  Manual  (MN02).  If 
more  than  one  code  applies  to  the 
contracting  action,  enter  the  one  that 
best  identifies  the  product  or  service 
representing  the  largest  dollar  value.  If 
the  description  in  Block  B12E  is  for — 

(A)  Research  and  development  (R&D), 
enter  the  code  that  best  represents  the 
objective  of  the  R&D.  For  example.  If  the 
objective  of  the  research  and 
development  is  a  guided  missile,  enter 
code  A20.  If  the  R&D  cannot  be 
identified  to  any  particular  objective, 
enter  code  SlO. 

(B)  Ship  repair,  inspect  and  repair  as 
necessary  (IRAN),  modification  of 
aircraft,  overhaul  of  engines,  or  similar 
maintenance,  repair  or  modification 
services,  enter  the  code  that  best 
identifies  the  program. 

(C)  Equipment  rental  (incltiding  rental 
of  automated  data  processing 
equipment),  enter  code  SlO. 
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(D)  Utility  services,  enter  code  SlO. 

(E)  Services  that  cannot  be  identified 
to  any  listed  program,  enter  code  SlO. 

(F)  Supplies  or  equipment  that  cannot 
be  identified  to  any  listed  program,  enter 
code  C9E. 

(iii)  Block  612C,  System  or  Equip 
Code.  (A)  Enter  a  code  that  describes 
the  weapons  system  or  equipment. 
These  codes  are  in  Section  II  of  the  DoD 
Procurement  Coding  Manual  (MN02).  If 
there  is  no  code  that  applies  to  the 
contracting  action,  enter  three  zeros.  If 
more  than  one  code  applies  to  the 
action,  enter  the  one  that  best  identifies 
the  product  or  service  representing  the 
largest  dollar  value. 

(B)  If  the  contracting  action  is  funded 
by  the  Strategic  Defense  Initiative  (SDI). 
enter  code  CAA  rather  than  any  other 
code. 

(C)  Defense  Logistics  Agency 
activities  must  use  the  code  assigned  by 
the  sponsoring  service. 

(iv)  Block  B12D,  SIC  Code.  Enter  the 
standard  industrial  classification  (SIC) 
code  for  the  acquisition  (as  opposed  to 
the  SIC  of  the  manufacturer  or  dealer). 
Use  the  SIC  code  in  effect  at  the  time  of 
award.  These  codes  are  in  the  OMB 
Standard  Industrial  Classification 
Manual.  If  more  than  one  code  applies 
to  the  contracting  action,  enter  the  one 
that  best  identifies  the  product  or 
service  representing  the  largest  dollar 
value. 

(v)  Block  B12E,  Name  Description. 
Enter  the  name  or  brief  description  of 
the  commodity  or  service.  If  the 
description  is  classified,  enter  only  the 
word  "Classified."  Do  not,  however,  use 
"Classified"  when  a  code  name  (e.g., 
Minuteman.  Polaris,  Trident,  Pershing, 
etc.)  or  an  identifying  program  number 
(e.g.,  WS-107A)  can  be  used. 

(13)  Block  B13,  Kind  of  Conti-acting 
Action.  Enter  one  of  the  16  codes. 

(i)  Code  1 — Initial  Letter  Contract. 
Enter  code  1  when  the  contracting 
action  is  a  new  letter  contract.  Do  not 
use  code  1  for  a  letter  modification  to  an 
existing  contract — use  code  A  instead. 

(ii)  Code  2 — Definitive  Contract 
Superseding  Letter  Contract.  Enter  code 
2  when  the  contracting  action  is  the 
definitization  of  a  letter  contract.  Do  not 
use  code  2  for  an  action  which  is  a 
definitization  of  a  letter  modification — 
use  code  A  instead. 

(iii)  Code  3— Definitive  ContracL 
Enter  code  3  when  the  contracting 
action  is  the  first  binding  document 
containing  all  the  terms  and  conditions. 
Code  3  also  includes — 

(A)  Definitive  contract  awards  under 
the  Small  Business  Administration  8(a) 
program; 


(B)  Orders  from  the  procurement  list 
with  workshops  for  the  blind  or  other 
severely  handicapped; 

(C)  Notices  of  award; 

(D)  Funding  actions  which  are  initial 
obligations  (but  see  code  C — Funding 
Action);  and 

(E)  Lease  or  loan  agreements. 

(iv)  Code  4— Order  Against  DoD  BOA. 
Enter  code  4  when  the  contracting 
action  is  an  order  or  definitization  of  an 
order  (not  a  modification  of  an  order). 
Examples  include  orders  against  a  basic 
ordering  agreement,  or  blanket  purchase 
agreements,  priced  exhibit,  or 
production  list  entered  into  by  a  DoD 
component  (see  code  3  for  actions  which 
are  not  orders  or  modifications  of 
orders). 

(v)  Code  5— Order  Under  DoD 
ContracL  Enter  code  5  when  the 
contracting  action  is — 

(A)  An  order  (not  a  modification  or 
definitization  of  an  order)  against  an 
indefinite  delivery  type  contract; 

(B)  A  job  order,  task  order,  or  the  like 
where  firm  obligations  are  created  by 
issuance  of  the  order  against  a  contract 
awarded  by  a  DoD  component  (not  a 
modification  or  definitization  of  an 
order);  or 

(C)  An  order  (not  a  modification  of  an 
order)  placed  against  DoD  contracts 
with  the  Small  Business  Administration 
under  the  8(a)  program. 

(vi)  Code  8— Order/Modification 
Under  Federal  Schedule.  Do  not  use  for 
GSA  area  contracts  for  utility  services, 
use  code  7  instead.  Enter  code  6  if  the 
contracting  action  is  an  order,  or  a 
modification  of  an  order,  under — 

(A)  Federal  supply  schedule,  e.g., 
GSA.  VA.  or  OPM.  conti-act  (FAR  8.401); 
or 

(B)  GSA  ADP  schedule  conti-act. 
(vii)  Code  7— Order  Under  Another 

Agency's  Contract  Enter  code  7  if  the 
contracting  action  is  an  order,  or  a 
modification  of  an  order  other  than 
those  in  code  6,  under  a  contract 
awarded  by  another  Federal  agency  or 
Government  corporation.  Include  GSA 
area  contracts  for  utility  services  (FAR 
8.301)  Do  not  use  code  7  if  the  Federal 
agency  or  Government  corporation  is 
the  contractor  (i.e..  is  doing  the  work) — 
use  code  8  instead. 

(viii)  Code  S— Action  With  Another 
Federal  Agency.  Enter  code  8  if  the 
contracting  action  is  an  action,  or  a 
modification  of  an  action,  placed 
directiy  with  another  Federal  agency  or 
Government  corporation  (e.g.. 
Government  Printing  Office,  Federal 
Printing  Office,  Federal  Prison  Industries 
(UNICOR),  Tennessee  Valley  Authority. 
or  the  Department  of  Treasury. 
Agriculture  or  Energy)  where  the 
Federal  agency  or  Government 


corporation  is  acting  as  the  contractor 
(i.e.,  doing  the  work). 

(ix)  Code  9— Small  Purchase 
Procedure.  Enter  code  9  if  the 
contracting  action — 

(A)  Is  in  a  designated  industry  group 
under  the  Small  Business 
Competitiveness  Demonstration 
Program  (FAR  19.10):  and 

(B)  Used  small  purchase  procedures 
(see  FAR  part  13). 

(x)  Code  A—Additional  Work  (new 
agreement).  Enter  code  A  when  the 
contracting  action  is  a  bilateral 
supplemental  agreement  which — 

(A)  Adds  work  to  an  existing  contract 
(including  a  letter  contract);  and 

(B)  Requires  a  justification  and 
approval  (J&A),  except  see  FAR  6.302- 
4(c)  and  6.302-5(c)(2)(ii). 

(xi)  Code  B— Additional  Work  (other). 
Enter  code  B  when  the  contracting 
action  is  a  modification  of  an  existing 
contract  (including  a  letter  contract) 
which  is  not  covered  by  code  A  or  by 
codes  C  through  F.  Code  B  includes 
actions  which— 

(A)  Exercise  an  option; 

(B)  Initiate  an  incremental  yearly  buy 
under  a  multiyear  contract;  and 

(C)  Amend  a  letter  or  other  contract  to 
add  work  that  does  not  require  a  J&A. 

(xii)  Code  C— Funding  Action.  Enter 
code  C  when  the  contracting  action  is  a 
modification  (to  a  letter  or  other 
contract)  for  the  sole  purpose  of 
obligating  or  deobligating  funds. 

(A)  This  includes — 

(1)  Incremental  funding  (other  than 
incremental  yearly  buys  under  multiyear 
contracts  which  are  code  B); 

(2)  Increases  to  the  estimated  cost  on 
cost-reimbursement  contracts; 

(3)  Repricing  actions  covering 
incentive  price  revisions;  and 

(4)  Economic  price  adjustments. 

(B)  This  does  not  include 
modifications  that  have  the  initial 
citation  and  obligation  of  funds  for  a 
contract  or  modification  awarded  in  one 
fiscal  year  but  not  effective  until  a 
subsequent  fiscal  year.  Code  these — 

(1)  3— definitive  contract,  if  they  are 
the  initial  obligation  for  the  acquisition, 
or 

(2)  A  or  B — additional  work,  if  they 
are  the  initial  obligation  for  the 
modification. 

(xiii)  Code  D— Change  Order.  Enter 
code  D  when  the  contracting  action  is  a 
change  order  issued  under  the 
"Changes."  "Differing  Site  Conditions," 
or  other  similar  clauses  in  existing 
contracts. 

(xiv)  Code  E— Termination  for 
Default  Enter  code  E  if  the  contracting 
action  is  a  modification  which 
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terminates  all  or  part  of  the  contract  for 
default. 

(xv)  Code  F— Termination  for 
Convenience.  Enter  code  F  if  the 
contracting  action  is  a  modification 
which  terminates  all  or  part  of  the 
contract  for  convenience. 

(xvi)  Code  G— Cancellation.  Enter 
code  G  if  the  contracting  action  is  a 
modification  which  cancels  the  contract. 
Do  not  use  code  G  to  cancel  a  prior  DD 
Form  350— see  Block  Al. 

(c)  Part  C  of  the  DD  Form  350.  (1)  Part 
C  gathers  data  concerning  contracting 
procedures,  use  of  competition, 
financing,  and  statutory  requirements 
other  than  socioeconomic  (which  are  in 
part  D). 

(2)  Do  not  complete  part  C  if  !he 
contracting  action  is — 

(i)  A  foreign  military  sale,  i.e..  Block 
B9  (Foreign  Military  Sale)  is  coded  Y 
(Yes);  or 

(ii)  An  action  with  another  Federal 
agency.  i.e..  Block  B13  (Kind  of 
Contracting  Action)  is  coded  8  (Action 
With  Another  Federal  Agency). 

(3)  In  completing  part  C.  the  codes  to 
be  used  describe  either  the  contracting 
action  being  reported  or  the  original 
contract,  depending  on  the  codes 
reported  for  "Kind  of  Contracting 
Action"  in  Block  Bl3.  The  following 
chcirt  provides  overall  instructions. 
There  are  some  exceptions  for  various 
part  C  blocks.  These  are  listed  at  the 
beginning  of  the  instructions  for  the 
block. 


bloch 

813 

Trtle 

Then  code  part  C 

Code 

1 

Iratial  Latter 

Action  being 

Contract 

reported. 

2-- 

Definitive  Contract 

Action  b«ng 

Superseding 

reported. 

Letter  Contract 

3 

Detmrtivo  Cofitract .... 

Action  bemg 
reported. 

4 

Order  Unctar  OoO 

Action  b«ir>g 

AgrMment 

reported. 

5 

Order  Under  DoO 

CrtginaJ  contract' 

6 

Order/Modification 

Action  being  reported 

Under  Federal 

(but  see  Blocks 

Supply  Schedule. 

C3.C6.C7.C11. 
and  CI  3). 

7 

Order  Under 

Original  contract 

Another  AgerKy's 

(in'Trmadion 

Contact 

provided  by  other 
agency)  (but  see 
Blocks  C4,  C6, 
C11.C12.  and 
C13). 

8 

Action  With  Another 

Leave  alt  o<  Part  C 

Federal  Agency. 

blank. 

9 

SmaH  Purchase 

Action  bang 

ProcoduTB. 

reported. 

A 

AddMkwwl  Work 

Action  being 

(new  agreement). 

reported. 

N 
biocfc 
B13 

is: 


Cod* 


8 

C 

D _ 

E 

F 

G 


Title 


Additional  Work 
(Other). 

Funding  Action ... 


Change  Oder.- „ 


Termirution  for 
Default. 

Termination  tor 
ConventerKe. 

Cancellation 


Then  code  part  C 
block: 


Original  contract  (but 

see  Blocks  C6  and 

C7).' 
Original  contract  (but 

see  Blocks  C6  and 

C7).' 
Original  contract  (but 

see  Blocks  C8  ar>d 

C7).' 
Ongtnal  contract  (but 

see  Blocks  C^  and 

C7).' 
Original  contract  (but 

see  Bk>cks  <X  and 

C7).' 
Original  contract  (but 

see  Btocks  C6  and 

C7).' 


'  II  tt>ere  are  no  codes  tor  the  original  contract 
because  a  DD  Form  350  was  not  reqiA-ed  at  the 
tme.  the  original  action  is  no  tonger  available,  the 
definitkjn  ol  me  original  code  has  changed,  or  a  data 
element  has  been  added  to  the  system  after  the 
original  contract  report  men  use  codes  that  best 
describe  the  original  contracting  action. 

(4)  Complete  part  C  blocks  as 
follows — 

(i)  Block  Cl.  Synopsis.  Enter  one  of 
the  two  codes. 

(A)  Code  Y—Yes.  Enter  code  Y  if  a 
synopsis  of  the  proposed  action  was 
prepared  and  transmitted  to  the 
Commerce  Business  Daily  in  accordance 
with  FAR  5.2. 

(B)  Code  N—No.  Enter  code  N  if  a 
synopsis  was  not  prepared. 

(ii)  Block  C2,  Reason  Not  Synopsized. 
Enter  one  of  the  two  codes  if  Block  Cl  is 
"N."  Otherwise,  leave  Block  C2  blank. 

(A)  Code  A— Urgency.  Enter  code  A  if 
the  action  was  not  synopsized  due  to 
urgency  (see  FAR  6.302-2). 

(B)  Code  B— Other  than  Urgency. 
Enter  code  B  if  the  action  was  not 
synopsized  due  to  some  other  reason. 

(iii)  Block  C3.  Extent  Competed.  Enter 
one  of  the  four  codes.  As  an  exception 
to  the  chart  in  paragraph  (c)(3)  of  this 
subsection,  when  Block  Bl3  is  coded  6, 
enter  code  A  in  Block  C3. 

(A)  Code  A — Competed  Action.  Enter 
code  A  when — 

(1)  The  contracting  action  is  an  action 
under  a  Federal  supply  schedule 
contract  (Block  B13  is  coded  6). 

(2)  Competitive  procedures  were  used 
to  fulfill  the  requirement  for  full  and 
open  competition  (FAR  6.1). 

(3)  Full  and  open  competition 
procedures  after  exclusion  of  sources 
were  used  in  order  to  establish/ 
maintain  alternative  sources,  to  set 
aside  an  acquisition  for  small  business, 
or  to  compete  section  8(a)  awards  (FAR 
6.2). 

(4)  Statutory  authorities  for  other  than 
full  and  open  competition  were  used 


(FAR  6.3)  and  more  than  one  offer  was 
received  (if  only  one  offer  was  received, 
use  code  D). 

(5)  Contracting  action  resulted  from  a 
contract  awarded  prior  to  the 
Competition  in  Contracting  Act  that 
used  two-step  sealed  bidding  or  other 
sealed  bidding,  or  that  was  negotiated 
competitively. 

(B)  Code  B— Not  Available  for 
Competition.  Enter  code  B  for— 

(1)  Awards  for  utilities  or  utility 
systems  when  only  one  supplier  can 
furnish  the  service  (FAR  6.302-1  (b)(3)). 

(2)  Brand  name  conunercial  products 
for  authorized  resale. 

(3)  Acquisitions  authorized  or 
required  by  statute  to  be  awarded  to  a 
specific  source  pursuant  to  FAR  6.302- 
5(b)(2)  or  (4).  e.g..  qualified  nonprofit 
agencies  for  the  blind  or  other  severely 
handicapped  (see  FAR  8.7)  or  8(a) 
program  (see  FAR  19.8). 

(4)  International  agreements. 

(5)  Other  contract  actions  where  the 
Director  of  Defense  Procurement  has 
determined  that  there  is  no  opportunity 
for  competition. 

Notr.  Even  though  part  C  is  not  completed 
for  foreign  military  sales  or  actions  with 
another  Federal  agency,  the  database  will 
automatically  include  these  actions  in  the 
category  of  not  available  for  competition. 

(C)  Code  C— Follow-on  to  Competed 
Action.  Enter  code  C  when  the  action 
pertains  to  an  acquisition  placed  with  a 
partictdar  contractor  to  continue  or 
augment  a  specific  competed  program 
where  such  placement  was  necessitated 
by  prior  acqiusition  decisions. 

(D)  Code  D—Not  Competed.  Enter 
code  D  when  codes  A,  E  or  C  do  not 
apply. 

(iv)  Block  C4,  Sea  Transportation. 
Enter  one  of  the  three  codes.  As  an 
exception  to  the  chart  in  paragraph 
(c)(3)  of  this  subsection,  when  Block  Bl3 
is  coded  7,  leave  Block  C4  blank. 

(A)  Code  Y—Yes— Positive  Response 
to  DFARS  252247-7023.  Enter  code  Y 
when  the  contractor's  response  to  the 
clause  at  252.247-7023,  Extent  of 
Transportation  of  Supplies  by  Sea, 
indicates  the  contractor  anticipates  that 
some  of  the  supphes  being  provided  may 
be  transported  by  sea. 

(B)  Code  N— No— Negative  Response 
to  DFARS  252.247-7023.  Enter  code  N 
when  the  contractor's  response  to  the 
clause  at  252.247-7023  indicates  that  the 
contractor  anticipates  that  none  of  the 
supplies  being  provided  will  be 
transported  by  sea. 

(C)  Code  U— Unknown — No  Response 
or  Clause  Not  Included  in  Solicitation. 
Enter  code  U  when  the  contractor  did 
not  complete  the  representation  at 


252.247-7023  or  the  sohdtal 
include  it. 

(v)  B\ock  C5.  Type  of  Cor 
the  action  is  a  letter  contrai 
modifications  and  amendm 
contracts,  enter  the  code  th 
the  anticipated  type  of  coni 
letter  contract  will  become 
definitized. 

(B)  If  there  is  more  than  c 
contract  involved  in  &e  coi 
action,  enter  the  code  that  i 
type  with  the  most  dollars, 
with  the  least  dollars  exoee 
fill  out  separate  DD  Forms  i 
different  report  ntmibers)  ft 

(C)  Enter  one  of  the  11  co 
(7)  Code  A— Fixed  Price 

Redetermination. 
[2]  Code/— Firm  Fixed  Pi 
[3]  Code  K— Fixed  Price  i 

Price  Adjustment. 

[4)  Code  L— Fixed  Price  1 

(5)  Code  R—Cost  Plus  A  ^ 

[6)  Codes— Cost  Contrac 

(7)  Code  T—Cost  Sharing 
(8]  Code  U—Cost  Phis  Fh 
[9)  Code  V—Cost  Plus  Im 
[10]  Code  Y—Time  andh 
[11]  Code  Z— Labor  Hour 
(vi)  Block  C6,  Number  of 

Solicited.  Leave  Block  C6  bi 
original  contract  resutlted  ir 
solicitation  issued  before  A 
(i.e.,  before  the  effective  da 
Competition  in  Contracting 
exception  to  the  chart  in  pa 
(c)(3)  of  this  subsection — 


(vii)  Blodc  C7,  Number  of 
Received.  Leave  Block  C7  b 
original  contract  resulted  fri 
solicitation  issued  before  A 
(i.e.,  before  the  effective  dal 
Competition  in  Contracting 
exception  to  the  chart  in  pa: 
{c)(3)  of  this  stAmection — 


^^ 
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Then  code  part  C 

block; 

rk 

Original  contract  (txit 

see  Blocks  C6  and 

C7).' 

n 

Oigioal  contract  (but 

see  Bkjcks  C6  and 

C7).' 

— _ 

Ongmal  contract  (but 

see  Blocks  C8  aix) 

C7).' 

w 

Original  contract  (but 

see  Bkx:ks  (D6  and 

C7).' 

w 

Original  contract  (but 

a. 

see  Bk>cks  C6  and 

C7).' 

Original  contract  (but 
see  Blocks  C6  arxl 

C7).' 

Ides  for  itw  original  contract 
350  was  not  reqwed  at  the 
fi  is  no  tender  avaiiaWe,  the 
I  code  has  changed,  or  a  data 
ded  to  the  system  attor  the 
I.  tt>en  use  codes  that  best 
ntracting  action. 

rt  C  blocks  as 

lopsis.  Enter  one  of 

s.  Enter  code  Y  if  a 
3posed  action  was 
smitted  to  the 
88  Daily  in  accordance 

.  Enter  code  N  if  a 

prepared. 

ason  Not  Synopsized. 

ra  codes  if  Block  CM  is 

ave  Block  C2  blank. 

?e/jcy.  Enter  code  A  if 

synopsized  due  to 
6.302-2). 
wr  than  Urgency. 

action  was  not 
some  other  reason. 
;tent  Competed.  Enter 
les.  As  an  exception 
igraph  (c)(3)  of  this 
31ock  813  is  coded  6, 
>ckC3. 
mpeted  Action.  Enter 

ng  action  is  an  action 
pply  schedule 
)  is  coded  6). 
}rocedures  were  used 
;ment  for  full  and 
FAR  6.1). 
I  competition 
(elusion  of  sources 
to  establish/ 
'e  sources,  to  set 
n  for  small  business, 
on  8(a)  awards  (FAR 

lorities  for  other  than 
etition  were  used 


(FAR  6.3)  and  more  than  one  offer  was 
received  (if  only  one  offer  was  received, 
use  code  0). 

(5)  Contracting  action  resulted  from  a 
contract  awarded  prior  to  the 
Competition  in  Contracting  Act  that 
used  two-step  sealed  bidding  or  other 
sealed  bidding,  or  that  was  negotiated 
competitively. 

(B)  Code  B— Not  Available  for 
Competition.  Enter  code  B  for— 

(1)  Awards  for  utilities  or  utility 
systems  when  only  one  supplier  can 
furnish  the  service  (FAR  6.302-1  (b)(3)). 

(2)  Brand  name  commercial  products 
for  authorized  resale. 

(3)  Acquisitions  authorized  or 
required  by  statute  to  be  awarded  to  a 
specific  source  pursuant  to  FAR  6.302- 
5(b)(2)  or  (4),  e.g.,  qualified  nonprofit 
agencies  for  the  blind  or  other  severely 
handicapped  (see  FAR  8.7)  or  8(a) 
program  (see  FAR  19.8). 

(4)  International  agreements. 

(5)  Other  contract  actions  where  the 
Director  of  Defense  Procurement  has 
determined  that  there  is  no  opportunity 
for  competition. 

Note:  Even  though  part  C  is  not  completed 
for  foreign  military  sales  or  actions  with 
another  Federal  agency,  the  database  will 
automatjcaily  include  these  actions  in  the 
category  of  not  available  for  competition. 

(C)  Code  C— Follow-on  to  Competed 
Action.  Enter  code  C  when  the  action 
pertains  to  an  acquisition  placed  with  a 
particular  contractor  to  continue  or 
augment  a  specific  competed  program 
where  such  placement  was  necessitated 
by  prior  acquisition  decisions. 

(D)  Code  D—Not  Competed.  Enter 
code  D  when  codes  A.  E  or  C  do  not 
apply. 

(iv)  Block  C4,  Sea  Transportation. 
Enter  one  of  the  three  codes.  As  an 
exception  to  the  chart  in  paragraph 
(c)(3)  of  this  subsection,  when  Block  Bl3 
is  coded  7,  leave  Block  C4  blank. 

(A)  Code  Y— Yes— Positive  Response 
to  DFARS  252.247-7023.  Enter  code  Y 
when  the  contractor's  response  to  the 
clause  at  252.247-7023,  Extent  of 
Transportation  of  Supplies  by  Sea, 
indicates  the  contractor  anticipates  that 
some  of  the  supphes  being  provided  may 
be  transported  by  sea. 

(B)  Code  N— No— Negative  Response 
to  DFARS  252.247-7023.  Enter  code  N 
when  the  contractor's  response  to  the 
clause  at  252.247-7023  indicates  that  the 
contractor  anticipates  that  none  of  the 
supplies  being  provided  will  be 
transported  by  sea. 

(C)  Code  U— Unknown — No  Response 
or  Clause  Not  Included  in  Solicitation. 
Enter  code  U  when  the  contractor  did 
not  complete  the  representation  at 


Fedepd  Reeister  /  Vol.  56.  No.  147  /  W^nesday.  July  31.  1991  /  Rules  and  Regdiatkms         96559 


252.247-7023  or  the  solicitation  did  not 
include  it. 

(v)  Block  C5.  Type  of  Contract.  (A)  If 
the  action  is  a  letter  contract,  including 
modifications  and  amendments  to  letter 
contracts,  enter  the  code  that  describes 
the  anticipated  type  of  contract  the 
letter  contract  will  become  when  it  is 
definitized. 

(B)  If  there  is  more  than  one  type  of 
contract  involved  in  \ke  contracting 
action,  enter  the  code  that  matches  the 
type  with  the  most  dollars.  IT  the  type 
with  the  least  duUffrs  exceeds  S500,(XX). 
fill  out  separate  DD  Forms  350  (with 
different  report  ntunbers)  for  each  type. 

(C)  Enter  one  of  the  11  codes — 
(7)  Code  A— Fixed  Price 

Redetermination. 

[2]  Code/— Firm  Fixed  Price. 

[3)  Code  K— Fixed  Price  Economic 
Price  Adjustment. 

[4]  Code  L — Fixed  Price  Incentive. 

(5)  Code  R—Cost  Plus  A  ward  Fee. 

(6)  Codes— Cost  Contract. 

(7)  Code  T—Cost  Sharing. 

(8)  Code  U—Cost  Phis  Fixed  Fee. 

[9]  Code  V—Cost  Plus  Incentive  Fee. 

[ICf]  Code  Y—Time  and  Materials. 

[11)  Code  Z— Labor  Hour. 

(vi)  Block  C6,  Number  of  Offerors 
Solicited.  Leave  Block  C6  blank  if  the 
original  contract  resulted  from  a 
solicitation  issued  before  April  1, 1985 
(i.e.,  befone  the  effective  date  of  the 
Competition  in  Contracting  Act).  As  an 
exception  to  the  chart  in  pm-agraph 
(c)(3)  of  this  subsection — 


If  block  Bt3  Is  coded:     . 

Then: 

6 1 

7 

enter  code  2  in  Block 
C6 

Laave  Block  06  blank. 
otherwise  enter  or>e 
of  the  two  codee— 

(A)  Code  1—Ono.  Enter 
code  1  If  only  one 
offeror  was  solicited 

<B)  Code  2—hloie  than 
one.  Enter  code  2  if 
more  than  one  offeror 
was  solicited. 

(vii)  Block  C7.  Number  of  Offers 
Received  Leave  Block  C7  blank  if  the 
original  contract  resulted  from  a 
solicitation  issued  before  April  1, 1965 
(i.e.,  before  the  effective  date  of  the 
Competition  in  Contracting  Act).  As  an 
exception  to  the  chart  in  paragraph 
{c)(3)  of  this  BtAwection — 


If  block  B13  is  coded:     ; 

Then: 

6 

C7;  othanmse.  enter 
one  of  Ihe  two 

OOdM— 

(A»  Code  1-One.  Enter 

■offer  was  recowed. 
UBi  Code  S-^Mon  th»n 
one.  Enter  code  2  if 
more  ttwn  one  offer 
was  received. 

(viii)  Block  C8,  Solicitation 
Procedures.  Leave  Block  C8  blank  if  the 
original  contract  resulted  from  a 
solicitation  issued  before  April  1, 1985 
(i.e.,  before  tiw  effective  date  of  the 
Competition  in  Contracting  Act).  If 
Block  B13  is  coded  6.  use  code  B  fcH- 
single  award  schedules  and  code  F  for 
multiple  award  schedules.  Otherwise, 
enter  one  of  the  12  codes — 

JA)  Codle  A— Full  and  Open 
Competition — Sealed  Bid.  Enter  code  A 
if  the  action  resulted  from  an  award 
pursuant  to  FAR  6.102(a). 

(B)  Code  B—Full  and  Open 
Competition — Competitive  Proposal. 
Enter  code  B  if  the  action  resulted  from 
an  award  pursuant  to  FAR  6.102(b). 

(C)  Code  C—Full  and  Open 
Competition — Combination.  Enter  code 
C  if  the  action  resulted  from  an  award 
using  a  combination  of  competitive 
procedures  (e.g..  two-step  sealed 
bidding)  pursuant  to  FAR  6.102(c). 

(D)  Code  D — Architect-Engineer. 
Enter  code  D  if  the  action  resulted  from 
selection  of  sources  for  architect-  • 
engineer  contracts  pursuant  to  FAR 
6.102(d)(1). 

(E)  Code  E— Basic  Research.  Enter 
code  £  if  the  action  resulted  from 
competitive  selection  of  basic  research 
proposals  pursuant  to  FAR  6.102(d)(2). 

(F)  Code  F— Multiple  Award 
Schedule.  Enter  code  F  if  the  action  is  an 
award  of  a  multiple  award  schedule 
pursuant  to  FAR  e.l02(d)(3)  or  an  onier 
against  such  a  schedule. 

(G)  Code  G — Alternate  Source — 
Reduced  Cost.  Enter  code  G  if  the  action 
resulted  from  use  of  procedures  to 
reduce  overall  cost  pursuant  to  FAR 
6.202(a)(1). 

(H)  Code  H— Alternate  Source — 
Mobilization.  Enter  code  H  if  the  action 
resulted  from  use  of  procedures  for 
having  a  facility  available  for  national 
defense  or  industrial  mobilization 
pursuant  to  FAR  6.202(a)(2). 

(I)  Code  J—Aiterncte  Source — Eng/ 
R&D  Capability.  Enter  code  J  if  the 
action  resulted  from  use  of  procedures 
for  establishing  or  jnaintaining  «n 
essential  engine«ing.  research,  or 
development  capability  pursuant  to  FAR 
6.202(a)(3). 


0)  Code  K—Set  Aside.  Enter  code  K  if 
the  actian  resulted  from  any: 

[1)  Set-aside  for  small  business 
concerns  (FAR  6.283  including  small 
business  itMiovation  research  (SBIR) 
actions  and  awards  to  blind  or  other 
severely  handicapped  organizations 
which  were  partitnpating  in  a  set-aside 
for  small  business  concerns  (see  F/^ 
19.501{k)). 

G?)  Set-aside  for  small  disadvantaged 
business  concerns  {206.203). 

[3]  Total  er  partial  set-asides 
(including  portions  cff  broad  agency 
announcements  (BAAs)}  for  historically 
black  colleges  and  universities  of 
minority  institutions  (see  206.203  and 
235.016). 

[4]  Competition  among  section  8(a) 
firms  under  FAR  19.805  (report 
noncompetitive  8(a)  awards  as  code  N). 

(K)  Code  M — Otherwise  Authorized 
by  Statute.  Enter  code  M  if  using 
contracting  procedures  that  are 
expressly  authorized  by  statute  and  not 
addrebsed  in  FAR  part  6.302-5  (see  FAR 
6.001  (b)).  Do  not  use  code  M  for  statutes 
addressed  in  FAR  6.302-5  (instead  use 
code  N  in  this  Block  and  code  5A  in 
Block  C9). 

(L)  Code  N— Other  Than  Full  and 
Open  Competition.  Enter  code  N  if  the 
action  resulted  from  use  of  other  than 
full  and  open  competition  pursuant  to 
FAR  6.3.  This  includes  awards  to 
qualified  nonprofit  agencies  for  the  blind 
or  other  severely  handicapped  [NIB/ 
NISH  or  other  workshops)  or 
noncompetitive  awards  to  the  Small 
Business  Administration  under  Section 
8(a)  of  the  Small  Business  Act  (FAR 
6.302-S(bJ. 

(ix)  Block  C9,  Authority  for  Other 
Than  Full  and  Open  Competition.  (A) 
Leave  Block  C9  blank  if  the  original 
contract  resulted  from  a  solicitation 
issued  before  April  1, 1985  (i.e.,  before 
the  effective  date  of  the  Competition  in 
Contracting  Act). 

(B)  Enter  one  of  the  15  codes  if  Block 
C8  is  coded  "N."  Otherwiae,  leave  Block 
C9  blank.  {1]  Code  lA— Unique  SouKe. 
Enter  code  lA  if  the  action  was  justified 
pursuant  to  FAR  6.302-l(b)(l). 

{2]  Code  IB— Follow-on  Contract. 
Enter  code  IB  if  the  action  was  justified 
pursuant  to  FAS  6J02-l(aK2)(ii). 

[3]  Code  IC — Unsolicited  Research 
Prop.  Enter  cede  IC  if  the  action  was 
justified  ,pursuant  to  FAR  «.302- 
l(a)(2)(i). 

[4]  Code  lt>— Patent/Data  Rights. 
Enter  code  ID  if  action  was  justified 
pursuant  to  FAR  6.302-l(bK2). 

(5)  Coele  lE—Utihties.  Enta-  code  IE 
if  action  was  justified  fiursuant  te  FAR 
6.302-l(b)(3). 
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(6)  Code  IF— Standardization.  Enter 
code  IF  if  action  was  justified  pursuant 
to  FAR  6.302-l(b)(4). 

(7)  Code  IG—Only  One  Source- 
Other.  Enter  code  IG  if  the  action  was 
justifled  pursuant  to  FAR  6.302-1  in  a 
situation  other  than  the  examples  cited 
in  codes  lA  through  IF. 

[8]  Code  2A— Urgency.  Enter  code  2A 
if  action  was  justified  pursuant  to  FAR 
6.302-2. 

(9)  Code  3A— Mobilization.  Enter 
code  3A  if  action  was  justified  pursuant 
to  FAR  6.302-3(a)(2){i). 

[10]  Code  3B— Essential  R&D 
Capability.  Enter  code  3B  if  action  was 
justified  pursuant  to  FAR  6.302- 
3{a)(2)(ii)). 

[11)  Code  4A — International 
Agreement.  Enter  code  4A  if  action  was 
justified  pursuant  to  FAR  6.302-4. 

[12]  Code  5A— Authorized  by  Statute. 
Enter  code  5A  if  action  was  justified 
pursuant  to  FAR  6.302-5{a)(2)(i). 

[13]  Code  5B— Authorized  Resale. 
Enter  code  SB  if  action  was  justiHed 
pursuant  to  FAR  6.302-5(a)(2)(ii). 

[14]  Code  6A— National  Security. 
Enter  code  6A  if  action  was  justified 
pursuant  to  FAR  6.302-6. 

[IS]  Code  7A— Public  Interest  Enter 
code  7 A  if  action  was  taken  pursuant  to 
FAR  6.302-7. 

(x)  Block  ClO.  Subject  to  Labor 
Standards  Statutes.  Enter  one  of  the  five 
codes.  As  an  exception  to  the  chart  in 
paragraph  (c)(3)  of  this  subsection,  when 
Block  Bl3  is  coded  6,  leave  Block  ClO 
blank. 

(A)  Code  A—Walsb-Healy  Act, 
Manufacturer.  Enter  code  A  when  the 
contracting  action  is  subject  to  the 
provisions  of  FAR  22.6  and  the  offeror 
represents  that  it  is  a  manufacturer. 

(B)  Code  B—Walsh-Healy  Act. 
Regular  Dealer  Enter  code  B  when  the 
contracting  action  is  subject  to  the 
provisions  of  FAR  22.6.  and  the  offeror 
represents  that  it  is  a  regular  dealer. 

(C)  Code  C— Service  Contract  Act. 
Enter  code  C  when  the  contracting 
action  is  subject  to  the  provisions  of  the 
Service  Contract  Act  (see  FAR  part  37). 

P)  Code  D— Davis-Bacon  Act.  Enter 
code  D  when  the  contracting  action  is 
subject  to  the  Davis-Bacon  Act  (see  FAR 
22.403-1). 

(E)  Code  2^Not  Subject  to  Above. 
Enter  code  Z  when  the  contracting 
action  is  not  subject  to  any  of  the 
statutory  requirements  in  paragraphs 
(A)  through  (D). 

(xi)  Block  Cll.  Certified  Cost  or 
Pricing  Data.  Enter  one  of  the  three 
codes.  As  an  exception  to  the  chart  in 
paragraph  (c)(3)  of  this  subsection,  when 
Block  Bl3  is  coded  6  or  7.  leave  Block 
Cll  blank. 


(A)  Code  Y— Yes— Obtained.  Enter 
code  Y  when  certified  cost  or  pricing 
data  were  obtained  for  the  contracting 
action  (see  FAR  15.804-2). 

(B)  Code  N— No— Not  Obtained.  Enter 
code  N  when  certified  cost  or  pricing 
data  were  not  obtained  because  data 
were  not  required  (see  FAR  15.804-2)  or 
an  exemption  was  granted  (see  FAR 
15.804-3(a)-(g)). 

(C)  Code  W—Not  Obtained— Waived. 
Enter  code  W  when  certified  cost  or 
pricing  data  were  not  obtained  because 
the  requirement  was  waived  (see  FAR 
15.804-3(i)  and  DFARS  215.804-3(i)). 

(xii)  Block  Cl2.  Contract  Financing. 
Enter  one  of  the  five  codes  identifying 
whether  or  not  progress  payments  (PP) 
or  advance  payments  (AP)  were  used. 
As  an  exception  to  the  chart  in 
paragraph  (c)(3)  of  this  subsection,  when 
Block  Bl3  is  coded  7,  enter  the  code  for 
the  action  being  reported. 

(A)  Code  A— FAR  Clause  52.232-16. 
Enter  code  A  if  the  contracting  action 
contains  the  clause  at  FAR  52.232-16, 
Progress  Payments. 

(B)  Code  B— DFARS  Clause  252.232- 
7003.  Enter  code  B  if  the  contracting 
action  contains  the  clause  at  252.232- 
7003,  Flexible  Progress  Payments. 

(C)  Code  C — Percentage  of 
Completion  PP.  Enter  code  C  if  the 
contracting  action  provides  for  progress 
payments  based  on  percentage  or  stage 
of  completion,  which  is  only  permitted 
on  contracts  for  construction,  for 
shipbuilding,  or  for  ship  conversion, 
alteration,  or  repair  (see  232.102(e)(2)). 

(D)  Code  D— Unusual  PP  or  AP.  Enter 
code  D  if  the  action  provides  unusual 
progress  payments  or  advance  payments 
(see  FAR  32.4  and  32.501-2). 

(E)  Code  Z—None  of  the  Above.  Enter 
code  Z  if  codes  A  through  D  do  not 
apply. 

(xiii)  Block  Cl3,  Foreign  Trade  Data. 
(A)  The  term  "United  States"  (U.S.),  as 
used  in  Block  Cl3  excludes  the  Trust 
Territory  of  Palau  (see  204.670-1  for 
definition  of  United  States  and  outlying 
areas). 

(B)  As  an  exception  to  the  chart  in 
paragraph  (c)(3)  of  this  subsection: 


It  tXock  B13  is  coded: 

Then: 

6 

Enter  ttie  code  toe  the 
action  being  reported 
txjt  leave  Block  C13C 
tXank. 

Entef  the  code  for  the 
original  contract,  but 
leave  Block  C13C 
blank. 

(C)  Block  C13A,  Number  of  Offerors. 
Enter  the  number  of  o^ers  of  foreign  end 
products  as  defined  in  FAR  25  or 
services  performed  by  foreign  concerns. 


If  zero,  enter  0;  if  9  or  greater  than  9, 
enter  9. 

(D)  Block  C13B,  Buy  American  Act 
Percent  Difference.  [1)  If  the  contracting 
action  is  with  a  firm  offering  a  domestic 
end  product,  and  award  to  the  firm 
resulted  from  use  of  the  evaluation 
factor  under  the  Buy  American  Act 
(225.105-70).  enter  the  percent  difference 
between  the  award  price  and  the  lowest 
price  for  a  foreign  end  product.  Compute 
the  percent  as  follows: 
The  award  price  (AP)  minus  the  lowest  price 
for  a  foreign  end  product  (LPFEP)  divided  by 
the  lowest  price  for  a  foreign  end  product 
fLPFEP)  times  100  equals  the  Buy  American 
Act  percent  difference  (BAAPD);  or 
expressed  mathematically: 


(AP- LPFEP) 
LPFEP 


X 100= BAAPD 


[2)  Enter  the  percentage  as  a  two 
position  whole  number  (e.g.,  for  5%, 
enter  05;  for  11%.  enter  11). 

[3)  Enter  two  zeros  (00)  if  the 
evaluation  factor  was  not  used. 

(E)  Block  C13C,  Place  of  Manufacture. 
Complete  Block  C13C  only  if  the 
contracting  action  is  for  a  foreign  end 
product  or  a  service  provided  by  a 
foreign  concern.  Otherwise,  leave  Block 
C13C  blank. 

(7)  Code  A— U.S.  Enter  code  A  if  the 
contracting  action  is  for — 

[i]  A  foreign  end  product  that  is 
manufactured  in  the  United  States  but 
still  determined  to  be  foreign  because  50 
percent  or  more  of  the  cost  of  its 
components  is  not  mined,  produced,  or 
manufactured  inside  the  United  States 
or  inside  qualifying  coimtries;  or 

[ii]  Services  performed  in  the  United 
States  by  a  foreign  concern. 

[2]  Code  B— Foreign.  Enter  code  B  if 
the  contracting  action  is  for — 

(;■)  Any  other  foreign  end  product;  or 

[ii]  Services  performed  outside  the 
United  States  by  a  foreign  concern. 

(F)  Block  C13D,  Country  of  Origin 
Code.  [1]  Complete  Block  C13D  only  if 
Block  C13C  is  coded  A  or  B.  Otherwise, 
leave  Block  C13D  blank. 

[2]  Enter  the  code  from  FTPS  PUB  \Q-^ 
(Countries,  Dependencies.  Areas  of 
Special  Sovereignty,  and  Their  Principal 
Administrative  Divisions)  that  identifies 
the  coijuitry  where  the  foreign  product  is 
coming  from  or  the  foreign  company 
providing  the  services  is  located.  If  more 
than  one  foreign  country  is  involved, 
enter  the  code  of  the  foreign  country 
with  the  largest  dollar  value. 

(d)  Part  D  of  the  DD  Form  350.  (1)  Part 
D  gathers  data  on  the  various 
socioeconomic  programs  that  apply  to 
defense  acquisitions. 


(2)  Do  r«3T  complete  Part  C 
contracting  action  is  a: 

(i)  Foreign  military  sale.  i.e.. 
(Foreign  MilitBry  Sale!  is  code 

(ii)  Order/modification  undi 
Federal  supply  schedule,  i.e..  1 
(Kind  of  Coittracting  Action]  ii 
(Order/Modification  Under  F€ 
Supply  Schedule);  or 

{iii)  Action  with  another  Fet 
agency,  i.e..  Item  Bl3  (Kind  of 
Contracting  Action)  is  coded  { 
With  Another  Federal  Agency 

(3)  Determine  the  status  of  t 
conoem  (e.g.,  size  and  owners 
referring  to  FAR/DFARS  part 

(4)  fai  completing  part  D,  the 
be  used  describe  either  the  co; 
action  being  reported  or  the  oi 
contract  depending  on  the  cod 
reported  in  B13  (Kind  of  Contr 
Action).  The  following  chart  p 
overall  instntctions.  There  are 
exceptions  for  various  part  D  1 
The  exceptions  are  listed  at  th 
beginning  of  the  instructions  fi 
individual  blocks. 


If  block  B13  Is: 

Then  t 

Code 

Title 

Dec 

t 

Inital  Letter 

Action! 

Contract. 

repor 

2. 

Action  t 

Suparaeding 

repor 

Letter  Contract 

3   

Oetinitive  Contract 

ActKjrl 
repor 

4 

Order  Under  DoO 

ActionI 

Agreement 

repor 

5 

Oder  Under  DoD 
Contract 

Original 

6  

Order/Modification 

Leave  i 

Under  Federal 

blank 

. 

Supply  Schedule. 

7 

Order  Under 

Onginal 

Another  Ageru^y's 

(obta 

Contract 

agenc 
Btoch 
07,  ■ 

8 

Action  With  Another 

Leave  t 

Federal  Agency  . 

blank 

9 

Small  Purchase 

Action  t 

Procedure. 

repon 

A 

Add:tioniri  Work 

Action  t 

(rww  agreement). 

repon 

B 

Aaditional  Work 

Onginal 

(other). 

see  G 

C : 

Original 
seeB 

0 

Change  Order 

Onginal 
■eeB 

E 

Termlnatton  for 

Onginal 

Dofauft 

see  B 

F 

Terminalion  lor 

Original 

Convenienoe. 

see  e 

G 

Cancellation 

Onginal 
see  B 

■  If  there  are  no  codes  lor  the  orn 
because  a  DO  Form  350  «iias  not  re 

time,  the  onginal  action  is  no  longer 
dehnttion  o1  the  onginal  code  has  ctiarK 
element  has  beer  added  to  the  sysi 
original  contract  report  ttwn  use  coc 
describe  ttie  onginal  contracting  action. 
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is— Obtained.  Enter 
ified  cost  or  pricing 
;d  for  the  contracting 
5.804-2). 

y—Not  Obtained.  Enter 
ified  cost  or  pricing 
ained  because  data 
(see  FAR  15.804-2)  or 
J  granted  (see  FAR 

ot  Obtained^Waived. 
3n  certified  cost  or 
not  obtained  because 
'as  waived  (see  FAR 
'ARS  215.804-3(i)). 
Contract  Financing, 
ve  codes  identifying 
)gress  payments  (PP) 
!nts  (AP)  were  used. 
3  the  chart  in 
f  this  subsection,  when 
i  7.  enter  the  code  for 
sported. 

\R  Clause  52.232-16. 
9  contracting  action 
e  at  FAR  52.232-16. 
s. 

ARS  Clause  252.232- 
if  the  contracting 
e  clause  at  252.232- 
jress  Payments. 
'ventage  of 
Iter  code  C  if  the 
provides  for  progress 
n  percentage  or  stage 
ich  is  only  permitted 
)nstruction,  for 
r  ship  conversion, 
ir  (see  232.102(e)(2)). 
usual  PP  or  AP.  Enter 
n  provides  unusual 
I  or  advance  payments 
32.501-2). 

le  of  the  Above.  Enter 
through  D  do  not 

Foreign  Trade  Data, 
led  States"  (U.S.).  as 
excludes  the  Trust 
(see  204.670-1  for 
d  States  and  outlying 

ion  to  the  chart  in 
this  subsection: 


Then: 


Enter  the  code  for  tt^e 
actHyi  being  reported 
but  leave  Block  C13C 
blank. 

Enter  the  code  tor  the 
original  contract,  but 
leave  Block  C13C 
blank. 


Number  of  Offerors. 
»f  o^ers  of  foreign  end 
d  in  FAR  25  or 
I  by  foreign  concerns. 


If  zero,  enter  0;  if  9  or  greater  than  9. 
enter  9. 

(D)  Block  C13B.  Buy  American  Act 
Percent  Difference.  [1)  If  the  contracting 
action  is  with  a  firm  offering  a  domestic 
end  product,  and  award  to  the  firm 
resulted  from  use  of  the  evaluation 
factor  under  the  Buy  American  Act 
(225.105-70).  enter  the  percent  difference 
between  the  award  price  and  the  lowest 
price  for  a  foreign  end  product.  Compute 
the  percent  as  follows: 
The  award  price  (AP)  minus  the  lowest  price 
for  a  foreign  end  product  (LPFEP)  divided  by 
the  lowest  price  for  a  foreign  end  product 
fLPFEP)  times  100  equals  the  Buy  American 
Act  percent  difference  (BAAPD);  or 
expressed  mathematically: 


(AP- LPFEP) 
LPFEP 


X 100= BAAPD 


[2)  Enter  the  percentage  as  a  two 
position  whole  number  (e.g.,  for  5%, 
enter  05;  for  11%,  enter  11). 

[3)  Enter  two  zeros  (00)  if  the 
evaluation  factor  was  not  used. 

(E)  Block  C13C,  Place  of  Manufacture. 
Complete  Block  C13C  only  if  the 
contracting  action  is  for  a  foreign  end 
product  or  a  service  provided  by  a 
foreign  concern.  Otherwise,  leave  Block 
C13C  blank. 

(7)  Code  A— U.S.  Enter  code  A  if  the 
contracting  action  is  for — 

{i]  A  foreign  end  product  that  is 
manufactured  in  the  United  States  but 
still  determined  to  be  foreign  because  50 
percent  or  more  of  the  cost  of  its 
components  is  not  mined,  produced,  or 
manufactured  inside  the  United  States 
or  inside  qualifying  coimtries;  or 

(/;■)  Services  performed  in  the  United 
States  by  a  foreign  concern. 

[2]  Code  B— Foreign.  Enter  code  B  if 
the  contracting  action  is  for — 

[i]  Any  other  foreign  end  product;  or 

(ii)  Services  performed  outside  the 
United  States  by  a  foreign  concern. 

(F)  Block  C13D,  Country  of  Origin 
Code.  [1]  Complete  Block  C13D  only  if 
Block  C13C  is  coded  A  or  B.  Otherwise, 
leave  Block  C13D  blank. 

[2]  Enter  the  code  from  FTPS  PUB  10-3 
(Countries,  Dependencies,  Areas  of 
Special  Sovereignty,  and  Their  Principal 
Administrative  Divisions)  that  identifies 
the  coiuitry  where  the  foreign  product  is 
coming  from  or  the  foreign  company 
providing  the  services  is  located.  If  more 
than  one  foreign  country  is  involved, 
enter  the  code  of  the  foreign  country 
with  the  largest  dollar  value. 

(d)  Part  D  of  the  DD  Form  350.  (1)  Part 
D  gathers  data  on  the  various 
socioeconomic  programs  that  apply  to 
defense  acquisitions. 


(2)  Do  NOT  complete  Part  D  if  the 
contracting  action  is  a: 

(i)  Foreign  military  sale.  i.e..  Block  B9 
(Foreign  Military  Sale!  is  coded  Y  (Yes); 

(if)  Order/modification  under  a 
Federal  supply  schedule,  i.e..  ftem  Bl3 
(Kind  of  Contracting  Action)  is  coded  6 
(Order/Modification  Under  Federal 
Supply  Schedule);  or 

(iii)  Action  with  another  Federal 
agency,  i.e..  Item  Bl3  (Kind  of 
Contracting  Action)  is  coded  8  (Action 
With  Another  Federal  Agency). 

(3)  Determine  the  status  of  the 
concern  (e.g.,  size  and  ownership),  l^ 
referring  to  FAR/ DP  ARS  part  19. 

(4)  fai  completing  part  O.  the  codes  to 
be  used  describe  either  the  contracting 
action  being  reported  or  the  original 
contract  depending  on  the  codes 
reported  in  B13  (Kind  of  Contracting 
Action).  The  following  chart  provides 
overall  instructions.  There  are  some 
exceptions  for  various  part  D  Blocks. 
The  exceptions  are  listed  at  the 
begiiming  of  the  instructions  for  the 
inclivjdual  blocks. 


If  block  B13  is: 

Then  usetheWock 

Code 

Title 

D  code  for  the: 

1 

Initial  Latter 

Action  being 

Contract. 

reported. 

2. 

OefinitivB  Oontract 

Action  being 

SupuMing 

reported. 

LMm' Contract 

3    

Definitive  Contract 

Action  being 
reported. 

4 

Order  Under  DoO 

Action  being 

Agreement 

reported. 

5 

Order  Under  DoD 
Contract 

Ohginal  contract ' 

6  

Order/Modification 

Leave  all  of  Part  D 

Under  Federal 

blank 

Supply  Schedule. 

7 

Order  Under 

Original  contract 

(obtain  from  other 

Contract 

ii        i 

agency,  tHit  see 
Blocks  02,  D3,  D4, 
07,  and  09)  ' 

8  

Action  With  Another 

Law>e  all  of  Part  D 

Federal  Agency.. 

blank. 

9 

Small  Purchase 

Action  being 

Procedure. 

reported 

A 

Additional  Work 

Action  being 

(new  Bcreement). 

reported 

8 

Additional  Work 

Onginal  contract  (hut 

(other). 

see  Block  09).  > 

C : 

■Funding  Action 

Original  contract  (but 
see  Block  D9).' 

D 

Change  Order 

Ohginal  contract  (tKJt 
see  Block  09)  ■ 

E 

Termlnatk>n  for 

Original  contract  (but 

Detautt 

see  Block  09). ' 

F  

Termination  for 

Original  contract  (but 

Cofwanienae. 

see  Block  09). ' 

G 

Cancellation 

Original  contract  (but 
see  Block  09).  < 

1 
'  - 

■  If  tt)ere  are  no  codes  tor  the  original  contract 
because  a  00  Form  350  imas  not  required  at  the 
time.  tt>e  onginal  actioo  is  no  longer  available.  tt>e 
dehmtion  of  the  o'tginal  codetias  changed,  or  a  data 
element  has  taeii  added  to  the  system  after  ttw 
original  contract  report  ttten  use  codes  that  best 
describe  ttie  onginal  contracting  action. 


(5)  Complete  part  D  blocks  as 
follows — 

(i)  Block  Dl.  Type  of  Business.  Enter 
one  of  the  ten  codes. 

(A)  Code  A — Small  Disadvantaged 
Business  Performing  in  U.S.  Enter  code 
A  if  the  contractor  is  an  SDB  concern  as 
defined  in  219.001  and  the  place  of 
performance  is  within  the  United  States 
and  outlying  areas. 

(B)  Code  B— Other  Small  Business 
Performing  in  U.S.  Enter  code  B  if  the 
contractor  is  a  small  business  concern 
as  defined  in  FAR  39.001.  other  than  a 
small  disadvantaged  business  concern, 
and  the  place  of  performance  is  within 
the  United  States  and  outlying  areas. 

(C)  Code  C — Large  Business 
Performing  in  U.S.  Enter  code  C  if  the 
contractor  is  a  domestic  large  business 
concern,  and  the  place  of  performance  is 
within  the  United  States  and  outlying 
areas. 

(D)  Code  D— Workshop  for  the  Blind 
or  Other  Severely  Handicapped.  Enter 
code  D  if  t)ie  contractor  is  a  workshop 
for  the  blind  or  other  severely 
handicapped  (FAR  6.701).  and  the  place 
of  performance  is  within  the  United 
States  and  outlying  areas. 

(E)  Code  F— Hospital.  Enter  code  F  if 
the  contractor  is  a  hospftal,  and  the 
place  of  performance  is  within  the 
United  States  and  outlying  areas. 

(F)  Code  L — Foreign  Concern/Entity. 
Enter  code  L  if  the  contractor  is  a 
foreign  concern,  the  Canadian 
Commercial  Corporation,  or  a  non-U.S. 
chartered  nonprofit  institution. 

(G)  Code  M^Domestic  Firm 
Performing  Outside  U.S.  Enter  code  M  if 
the  contractor  is  a  domestic  concern  or  a 
domestic  nonprofit  institution  and  the 
place  of  performance  is  outside  the 
United  States  and  outlying  areas. 

(H)  Code  N— Historically  Black 
Colleges  and  Universities  or  Minority 
Institutions  (HBCU/MI).  Enter  code  H  if 
the  contractor  is  an  HBCU/MI  as 
defined  at  252.226-7000  and  the  place  of 
performance  is  within  the  United  States 
and  outljring  areas. 

(I)  Code  P— Other  Educational  Enter 
code  P  if  the  contractor  is  an 
educational  institution  "which  does  not 
qualify  as  an  HBCU/MI.  and  the  place 
of  performance  is  -within  the  United 
States  and  outlying  areas. 

(I)  Code  Z— Other  Nonprofit.  Enter 
code  Z  if  the  contractor  is  a  nonprofit 
institution  (defined  in  FAR  31.701)  which 
does  not  meet  any  of  the  criteria  in 
codes  A  through  I  and  the  place  of 
performance  is  in  the  United  States  and 
outlying  areas. 

(ii)  Block  192.  Reason  Not  Awarded  to 
Small  Disadvantaged  Business  (SDB). 
Enter  one  of  the  five  codes  when  Block 


Dl  is  coded  B  or  C.  Otherwise  leave  D2 
blank.  As  an  exception  to  die  chart  in 
paragraph  (d)(4)  of  this  subsection, 
when  Btock  B13  is  coded  7.  enter  code  Z 
in  Block  D2. 

I  A)  Code  A— No  Known  SDB  Source. 
Enter  code  A  when  applicable. 

fB)  Code  B—SDB  Not  Solicited.  Enter 
code  B  when  there  was  a  knoum  SDB 
source  birt  it  was  not  sohcited. 

(C)  Code  C—SDB  Solicited  No  Offer. 
Enter  code  C  when  an  SDB  was  solicited 
but  it  did  not  submit  an  offer  or  its  offer 
was  not  sufficient  to  cover  the  total 
quantity  requirement  so  ft  received  a 
separate  award  for  the  quantity  offered. 

(D)  Code  D—SDB  Solicited  Offer  Not 
Low.  Enter  code  D  when  an  SDB  offer 
was  not  the  low  offer  or  an  SDB  was  not 
wilHng  to  accept  award  of  a  partial 
small  business  set-aside  portion  of  an 
action  at  the  price  offered. 

(E)  Code  Z — Other  Reason.  Enter  code 
Z  when  an  SDB  did  not  receive  the 
award  for  any  other  reason. 

(iii)  Block  D3.  Reason  Not  Awarded  to 
Small  Business  (SB).  Enter  one  of  the 
five  codes  when  Block  Dl  is  coded  C. 
Otherwise  leave  D3  blank,  (The  term 
"Small  Business"  includes  small 
disadvantaged  businesses.)  As  an 
exception  to  the  chart  in  paragraph 
(d)(4)  of  this  subsection,  when  Block  Bl3 
is  coded  7.  enter  code  Z  in  Block  D3. 

(A)  Code  A— No  Known  SB  Source. 
Enter  code  A  when  applicable. 

(B)  Code  B—SB  Not  Solicited.  Enter 
code  B  when  there  was  a  known  small 
business  source  but  it  was  not  solicited. 

(C)  SB  Solicited  No  Offer  Enter  code 
C  when  a  small  business  concern  was 
solicited  but  it  did  not  submit  an  offer  or 
its  offer  was  not  sufficient  to  cover  the 
total  quantity  requirement  so  it  received 
a  separate  award  for  the  quantity 
offered. 

(D)  Code  D—SB  Solicited  Offer  Not 
Low.  Enter  code  D  when  a  small 
business  offer  was  not  the  low  or  most 
advantageous  offer  or  a  small  business 
concern  was  not  willing  to  accept  award 
of  a  set-aside  portion  of  an  action  at  the 
price  offered  by  the  Government. 

(E)  Code  Z— Other  Reason.  Enter  code 
Z  when  a  small  business  did  not  receive 
the  award  for  any  other  reason.   ' 

(iv)  Block  D4.  Preference  Program.  As 
an  exception  to  the  chart  in  paragraph 
(d)(4)  of  this  subsection,  when  Block  Bl3 
is  coded  7.  enter  the  code  describing  the 
action  being  reported  for  Block  D4C,  and 
leave  Block  D4E  blank. 

(A)  Block  D4A.  Type  of  SB  Set-Aside. 
Enter  one  of  the  six  available  codes. 

(IJ  Code  A — None.  Enter  code  A  if 
there  was  no  small  business  set-aside 
(FAR  19.502).  Note  (hat  set-asides  for 
historically  black  colleges  and 
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universities  and  minority  institutions 
(HBCUs/MIs)  are  not  small  business 
set-asides.  Use  code  A  for  HBCU/Ml 
set-asides  and  complete  Block  D4C. 

(2)  Code  B— Total  SB  Set-Aside.  Enter 
code  B  if  the  action  was  a  total  set-aside 
for  small  business  (FAR  19.502-2)  or  the 
action  resulted  from  the  Small  Business 
Innovation  Research  Program. 

(3)  Code  C— Partial  SB  Set-Aside. 
Enter  code  C  if  the  action  was  a  partial 
set-aside  for  small  business  (219.502-3). 

(4)  Code  D— Reserved. 

(5)  Code  E— Total  SDB  Set- Aside. 
Enter  code  E  if  the  action  was  a  total 
set-aside  for  small  disadvantaged 
businesses  (219.502-2-70). 

(6)  Code  Y — Small  Emerging  Business 
Set-Aside.  Enter  code  Y  if  3ie  action  is 
an  emerging  small  business  set-aside 
within  a  designated  industry  group 
under  the  Small  Business 
Competitiveness  Demonstration 
Program  (see  FAR  subpart  19.10  and 
204.670-9). 

(7)  Code  Z— Small  Business-Small 
Purchase  Set-Aside.  Enter  code  Z  if  the 
action  is  reserved  exclusively  for  small 
business  concerns  pursuant  to  FAR 
13.105  and  is  in  a  designated  industry 
group  under  the  Small  Business 
Competitiveness  Demonstration 
Program  (204.670-9). 

(B)  Block  D4B— Type  of.SDB  Set- 
Aside/SDB  Preference.  Enter  one  of  the 
five  codes,  even  if  Block  D4A  is  coded  E. 

(1}  Code  A— None.  Enter  code  A  if  no 
SDB  preference  was  given  or  award  was 
not  to  an  SDB. 

(2)  Code  B— Section  8(a).  Enter  code  B 
if  the  contract  was  awarded  to  the  Small 
Business  Administration  (SBA)  under 
section  8{a)  of  the  Small  Business  Act 
(FAR  19.8). 

(3)  Code  C— Total  SDB  Set-Aside. 
Enter  code  C  if  the  action  was  an  SDB 
set-aside  (219.502-2-70)  and  award  was 
to  an  SDB. 

(4)  Code  D—SDB  Evaluation 
Preference— Unrestricted.  Enter  code  D 
if  the  action  was  unrestricted  but  an 
SDB  received  an  award  as  a  result  of  an 
evaluation  preference  (219.70). 

(5J  Code  E—SDB  Preferential 
Consideration— Partial  SB  Set- Aside. 
Enter  code  E  if  the  action  was  a  partial 
set-aside  for  small  business  and 
preferential  consideration  resulted  in  an 
award  to  an  SDB  (219.502-3). 

(C)  Block  D4C— HBCU/Ml  Set-Aside. 
Enter  one  of  the  three  codes. 

(1)  Code  A— None.  Enter  code  A  if  the 
action  was  not  set-aside  for  HBCUs  or 
Mis. 

(2)  Code  B—HBCU  or  MI— Total  Set- 
Aside.  Enter  code  B  if  the  action  was  a 
total  set-aside  for  HBCUs  and  Mis 
(226.7003). 


(3)  Code  C—HBCU  or  MI— Partial 
Set-Aside.  Enter  code  C  if  the  action 
was  a  partial  set-aside  for  HBCUs  or 
Mis  under  a  broad  agency 
announcement  (235.016). 

(D)  Block  D4D— Other  Preference 
Program.  Enter  either  code  A  or  B. 

(1)  Code  A— None.  Enter  code  A  if  no 
other  preference  program  applied. 

(2)  Code  B— Directed  to  Workshops. 
Enter  code  B  for  an  action  with  a 
workshop  for  the  blind  or  a  workshop 
for  the  other  severely  handicapped  or  an 
item  on  the  Procurement  List  which  was 
awarded  under  FAR  8.7. 

(E)  Block  D4E.  Premium  Percent.  (1) 
Complete  Block  D4E  if  Block  D4B  is 
coded  C.  D,  or  E,  or  Block  D4C  is-coded 
BorC. 

(2J  Calculate  the  premium  percentage 
per  219.202-5  and  enter  it  as  a  three-digit 
number  rounded  to  the  nearest  tenth, 
eg.,  enter  7.55%  as  076.  If  no  premium 
was  paid,  enter  three  zeros  (000). 

(3J  Otherwise  leave  blank. 

(v)  Block  D5— Ethnic  Group.  (A) 
Complete  Block  D5  if  the  action  is  with 
an  SDB.  Otherwise  leave  it  blank. 

(B)  Enter  the  code  from  the  following 
list  which  corresponds  to  the  ethnic 
group  marked  by  the  contractor  in  the  " 
solicitation  provision  at  252.219-7000 
(Small  Disadvantaged  Business  Concern 
Representation  (DoD  Contracts)). 

flj  Code  A — Asian-Indian  American. 

(2)  Code  B — Asian-Pacific  American. 

(3J  Code  C — Black  American. 

(4)  Code  D — Hispanic  American. 

(5J  Code  E — Native  American. 

(6)  Code  F— Other  SDB  certified/ 
determined  by  SBA. 

(7J  Code  Z^No  representation. 

(vi)  Block  D6.  Women-Owned  Small 
Business.  Enter  one  of  the  three  codes. 

(A)  Code  Y—Yes.  Enter  code  Y  if  the 
response  to  FAR  52.219-3  (Women- 
Owned  Small  Business  Representation) 
indicates  that  it  is  a  woman-owned 
small  business. 

(B)  Code  N—No.  Enter  code  N  if  the 
contractor's  response  to  FAR  52.219-3 
indicates  that  it  is  not  a  woman-owned 
small  business. 

(C)  Code  U— Uncertified.  Enter  code 
U  if  the  information  is  not  available 
because  the  contractor  did  not  complete 
the  representation  under  FAR  52.219-3. 

(vii)  Block  D7— Small  Business 
Innovation  Research  (SBIR)  Program. 
Enter  one  of  the  three  codes.  As  an 
exception  to  the  chart  in  paragraph 
(d)(4)  of  this  subsection,  when  Block  B13 
is  coded  7,  leave  Block  D7  blank. 

(A)  Code  A— Not  an  SBIR  Phase  l-ll. 
Enter  code  A  if  the  action  is  not  in 
support  of  a  Phase  I  or  II  SBIR  Program. 

(B)  Code  B—SBIR  Program  Phase  I 
Action.  Enter  code  B  if  the  action  is 


related  to  a  Phase  I  contract  in  support 
of  the  SBIR  Program. 

(C)  Code  C—SBIR  Program  Phase  II 
Action.  Enter  code  C  if  the  action  is 
related  to  a  Phase  II  contract  in  support 
of  the  SBIR  Program. 

(viii)  Block  D8.  Subcontracting  Plan- 
SB.  SDB.  or  HBCU/MI.  Enter  one  of  the 
four  codes. 

(A)  Code  A— Plan  Not  Included.  No 
Subcontracting  Possibilities.  Enter  code 
A  if  a  subcontracting  plan  was  not 
included  in  the  contract  because 
subcontracting  possibilities  do  not  exist 
(FAR  19.705-2(c)). 

(B)  Code  B^Plan  Not  Required.  Enter 
code  B  if  no  subcontracting  plan  was 
required  (because  the  action  did  not 
meet  the  dollar  thresholds  in  FAR 
19.702(b)). 

(C)  Code  C—Plan  Required,  Incentive 
Not  Included.  Enter  code  C  if  the  action 
includes  a  subcontracting  plan,  but  does 
not  include  additional  incentives  (FAR 
19.708(c)). 

(D)  Code  D—PIan  Required,  Incentive 
Included.  Enter  code  D  if  the  action 
includes  a  subcontracting  plan  and  also 
includes  additional  incentives  (FAR 
19.708(c),  219.708(c)). 

(ix)  Block  D9,  Demonstration  Test 
Program.  Enter  one  of  the  two  codes.  As 
exceptions  to  the  chart  in  paragraph 
(d)(4)  of  this  subsection,  when  Block  Bl3 
is  coded  5,  a  C,  D,  E,  F,  or  G  and  the 
original  action  was  awarded  before  the 
program  began,  enter  code  N  in  Block 
D9.  When  Block  B13  is  coded  7,  enter 
code  N  in  Block  D9. 

(A)  Code  Y—Yes.  Enter  code  Y  if  this 
is  an  action  with  a  U.S.  business 
concern,  in  either  the  four  designated 
industry  groups  or  the  ten  targeted 
industry  categories  under  the  Small 
Business  Competitiveness 
Demonstration  Program  (FAR  19.10  and 
219.10),  where  the  principal  place  of 
performance  is  in  the  United  States  or 
outlying  areas. 

(B)  Code  N—No.  Enter  code  N  if  code 
Y  does  not  apply. 

(x)  Block  DIO.  Size  of  Small  Business. 
(A)  Complete  Block  DlO  only  when 
Block  D9 is  coded  "Y"  and  the 
contractor  is  a  small  business  (Block  Dl 
is  coded  A  or  B).  Otherwise,  leave  Block 
DlO  blank. 

(B)  Enter  one  of  fourteen  codes  of  the 
size  of  the  business  as  represented  by 
the  contractor  in  the  solicitation 
provision  at  FAR  52.21^19,  Small 
Business  Concern  Representation  for  the 
Small  Business  Competitiveness 
Demonstration  Program. 

(xi)  Block  Dll,  Emerging  Small 
Business.  (A)  Complete  this  block  only  if 
Block  D9  is  coded  "Y"  and  the 
contracting  action  is  in  one  of  the  four 


federal  RegisU 

designated  industry  groups,  n 
the  targeted  industry  categori 
Otherwise,  leave  Block  Dll  b 

(B)  Enter  one  of  the  two  co( 
Code  Y—Yes.  Enter  code  Y  if 
contractor  represents  in  the  p 
FAR  52.21^7019,  Small  Busir 
Concern  Representation  for  tl 
Business  Competitiveness 
Demonstration  Program,  that 
emerging  small  business  com 

(2)  Code  N—No.  Enter  cod« 

Y  does  not  apply. 

(e)  Part  E  of  the  DD  Form  3 
gathers  data  on  specialized  it 
may  not  become  permanent  r 
elements. 

(1)  Block  El,  Contracted  A( 
Assistance  Services.  Enter  or 
two  codes. 

(i)  Code  Y—Yes.  Enter  cod( 
action  includes  any  contracte 
and  assistance  services  (CA/ 
defined  in  FAR  37.2. 

(ii)  Code  N—No.  Enter  cod( 

Y  does  not  apply. 

(2)  Block  E2,  Set-Aside  Val 
Complete  Block  E2  only  if  the 
contracting  action  is  with  a  p 
private  organization  for  the  b 
other  severely  handicapped  t 
awarded  as  a  result  of  the  or; 
participation  In  a  total  or  par 
business  set-aside  (FAR  19.5( 
Otherwise,  leave  Block  E2  bit 

(ii)  Enter  the  dollar  amount 
contract  face  value)  of  the  se 
portion  of  the  award.  Use  wh 

(3)  Block  E3,  Next  Low  Off( 
Complete  Block  E3  only  if  Blc 
completed.  Otherwise,  leave 
blank. 

(ii)  Enter  the  difference  bet 
award  price  to  the  organizati 
blind  or  other  severely  handi 
the  offered  price  from  the  sm 
firm  that  would  have  been  th 
offeror  if  organizations  for  th 
other  severely  handicapped  I 
participated  in  the  acquisitioi 
amount  in  whole  dollars. 

(4)  Blocks  E4  Through  E8,  F 
Leave  these  blocks  blank  unl 
regulations  specify  otherwise 

(f)  Part  Fof  the  DD  Form  3. 
identifies  the  reporting  officii 

(1)  Block  Fl,  Name  of  Cont 
Officer  or  Representative.  En 
name  (Last,  First,  Middle  Init 
contracting  officer  or  represe 

(2)  Block  P2,  Signature.  Th( 
identified  in  Block  Fl  must  si 

(3J  Block  P3,  Telephone  Nu 
the  telephone  number  (with  a 
for  the  individual  in  Block  Fl 
Installations  with  Defense  Sv 
Network  (DSN)  must  enter  th 
number. 
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Jncertified.  Enter  code 
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-Small  Business 
arch  (SBIR)  Program, 
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Block  D7  blank. 
Jot  an  SBIR  Phase  l-ll. 
he  action  is  not  in 
je  I  or  II  SBIR  Program. 
BIR  Program  Phase  1 
ie  B  if  the  action  is 


related  to  a  Phase  I  contract  in  support 
of  the  SBIR  Program. 

(C)  Code  C—SBIR  Program  Phase  11 
Action.  Enter  code  C  if  the  action  is 
related  to  a  Phase  II  contract  in  support 
ofthe  SBIR  Program. 

(viii)  Block  D8,  Subcontracting  Plan- 
SB.  SDB.  or  HBCU/MI.  Enter  one  of  the 
foiu-  codes. 

(A)  Code  A— Plan  Not  Included.  No 
Subcontracting  Possibilities.  Enter  code 
A  if  a  subcontracting  plan  was  not 
included  in  the  contract  because 
subcontracting  possibilities  do  not  exist 
(FAR  19.705-2(c)). 

(B)  Code  B^Plan  Not  Required.  Enter 
code  B  if  no  subcontracting  plan  was 
required  (because  the  action  did  not 
meet  the  dollar  thresholds  in  FAR 
19.702(b)). 

(C)  Code  C—Plan  Required,  Incentive 
Not  Included.  Enter  code  C  if  the  action 
includes  a  subcontracting  plan,  but  does 
not  include  additional  incentives  (FAR 
19.708(c)). 

(D)  Code  D—PIan  Required,  Incentive 
Included.  Enter  code  D  if  the  action 
includes  a  subcontracting  plan  and  also 
includes  additional  incentives  (FAR 
19.708(c),  219.708(c)). 

(ix)  Block  D9.  Demonstration  Test 
Program.  Enter  one  of  the  two  codes.  As 
exceptions  to  the  chart  in  paragraph 
(d)(4)  of  this  subsection,  when  Block  Bl3 
is  coded  5.  a  C.  D.  E,  F,  or  G  and  the 
original  action  was  awarded  before  the 
program  began,  enter  code  N  in  Block 
D9.  When  Block  B13  is  coded  7,  enter 
code  N  in  Block  D9. 

(A)  Code  Y—Yes.  Enter  code  Y  if  this 
is  an  action  with  a  U.S.  business 
concern,  in  either  the  four  designated 
industry  groups  or  the  ten  targeted 
industry  categories  under  the  Small 
Business  Competitiveness 
Demonstration  Program  (FAR  19.10  and 
219.10).  where  the  principal  place  of 
performance  is  in  the  United  States  or 
outlying  areas. 

(B)  Code  N—No.  Enter  code  N  if  code 
Y  does  not  apply. 

(x)  Block  DIO.  Size  of  Small  Business. 
(A)  Complete  Block  DlO  only  when 
Block  D9  is  coded  "Y"  and  the 
contractor  is  a  small  business  (Block  Dl 
is  coded  A  or  B).  Otherwise,  leave  Block 
DlO  blank. 

(B)  Enter  one  of  fourteen  codes  of  the 
size  of  the  business  as  represented  by 
the  contractor  in  the  solicitation 
provision  at  FAR  52.219-19,  Small 
Business  Concern  Representation  for  the 
Small  Business  Competitiveness 
Demonstration  Program. 

(xi)  Block  Dll,  Emerging  Small 
Business.  (A)  Complete  this  block  only  if 
Block  D9  is  coded  "Y"  and  the 
contracting  action  is  in  one  of  the  four 


designated  industry  groups,  not  one  of 
the  targeted  industry  categories. 
Otherwise,  leave  Block  Dll  blank. 

(B)  Enter  (me  of  the  two  codes.  (1) 
Code  Y—Yea.  Enter  code  Y  if  the 
contractor  represents  in  the  provision  at 
FAR  52.219-7019,  Small  Business 
Concern  Representation  for  the  Small 
Business  Competitiveness 
Demonstration  Program,  that  it  is  an 
emerging  small  business  concern. 

(2)  Code  N—No.  Enter  code  N  if  code 

Y  does  not  apply. 

(e)  Part  E  of  the  DD  Form  350.  Part  E 
gathers  data  on  specialized  items  that  - 
may  not  become  permanent  reporting 
elements. 

(1)  Block  El.  Contracted  Advisory  and 
Assistance  Services.  Enter  one  of  the 
two  codes. 

(i)  Code  Y—Yes.  Enter  code  Y  if  the 
action  includes  any  contracted  advisory 
and  assistance  services  (CAAS)  as 
defined  in  FAR  37.2. 

(ii)  Code  N—No.  Enter  code  N  if  code 

Y  does  not  apply. 

(2)  Block  E2.  Set-Aside  Value,  (i) 
Complete  Block  E2  only  if  the 
contracting  action  is  with  a  public  or 
private  organization  for  the  blind  or 
other  severely  handicapped  and  was 
awarded  as  a  result  of  the  organization's 
participation  In  a  total  or  partial  small 
business  set-aside  (FAR  19.501(k)). 
Otherwise,  leave  Block  E2  blank. 

(ii)  Enter  the  dollar  amount  (i.e.. 
contract  face  value)  of  the  set-aside 
portion  of  the  award.  Use  whole  dollars. 

(3)  Block  E3.  Next  Low  Offer,  (i) 
Complete  Block  E3  only  if  Block  E2  is 
completed.  Otherwise,  leave  Block  E3 
blank. 

(ii)  Enter  the  difference  between  the 
award  price  to  the  organization  for  the 
blind  or  other  severely  handicapped  and 
the  offered  price  from  the  small  business 
firm  that  would  have  been  the  low 
offeror  if  organizations  for  the  blind  or 
other  severely  handicapped  had  not 
participated  in  the  acquisition.  Enter  the 
amount  in  whole  dollars. 

(4)  Blocks  E4  Through  E8,  Reserved. 
Leave  these  blocks  blank  unless  agency 
regulations  specify  otherwise. 

(f)  Part  Fof  the  DD  Form  350.  Part  F 
identifies  the  reporting  official. 

(1)  Block  Fl,  Name  of  Contracting 
Officer  or  Representative.  Enter  the 
name  (Last,  First,  Middle  Initial)  of  the 
contracting  ofiicer  or  representative. 

(2)  Block  F2,  Signature.  The  person 
identified  in  Block  Fl  must  sign. 

(3)  Block  F3,  Telephone  Number.  Enter 
the  telephone  number  (with  area  code) 
for  the  individual  in  Block  Fl. 
Installations  with  Defense  Switched 
Network  (DSN)  must  enter  the  DSN 
number. 


(4)  Block  P4,  Date.  Enter  date 
(YYMMDD)  that  the  DD  Form  350 
Report  is  submitted.  Use  two  digits  for 
each  segment;  use  01  through  12  for 
January  through  December.  For 
example,  enter  January  2, 1999  as 
990102. 

(g)  Special  Instructions  for  DD  Forms 
350  on  Actions  of  $25,000  or  Less  Under 
the  Small  Business  Competitiveness 
Demonstration  Program.  (1)  Policy  on 
when  a  DD  Form  350  is  required  on 
actions  of  $25,000  or  less  under  the 
Small  Business  Competitiveness 
Demonstration  Program  is  in  204.670-0. 

(2)  In  general  complete  these  DD 
Forms  350  using  the  "regular" 
instructions  in  paragraphs  (a)  through  (f) 
of  this  subsection.  However,  there  are 
special  instructions  for  certain  blocks. 
The  following  matrix  tells  which  apply. 
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PART  F 

253.204-71    DO  Fonn  1087,  MonlMy 
contracting  Bummary  of  actions  t2S,000  or 


(a)  Scope  of  subsection.  Policy  on  use 
of  a  DD  Form  1057  is  in  204.670.  This 
subsection  253.204-71  contains 
instructions  on  completion  of  the  DD 
Form  1057. 

(1)  Report  actions  in  the  month  they 
are  awarded,  issued,  executed,  or 
placed,  except — 

(i)  When  the  price  of  an  order  or  call 
cannot  be  determined  when  It  is  placed, 
count  the  action  and  its  dollars  when  it 
is  paid. 

(ii)  Count  the  following  actions  when 
the  voucher  is  paid  (count  each  voucher 
as  one  action)-— 

(A)  Meals  and  lodging. 

(B)  Automatic  deliveries,  e.g..  bread, 
milk,  and  ice  cream. 

(iii)  The  Navy  Facilities  Engineering 
Command  shall  use  departmental 
procedures  to  report  vouchers  it 
processes  on  Naval  shore  establishment 
contracts  for  electricity  and  gas. 

(2)  Enter  all  dollar  amounts  in  whole 
dollars  only.  Do  not  enter  cents.  If  the 
net  amount  is  a  decrease,  enter  a  minus 
sign  (  — )  immediately  preceding  the 
amount  to  indicate  a  credit  entry.  Do  not 
enter  parentheses. 

(b)  Definitions.  For  purposes  of  this 
subsection — 

Delivery  Orders — GSA  Federal 
Supply  Schedules  means  only  orders, 
and  modifications  of  such  orders,  under 
Federal  supply  schedules  awarded  by 
GSA. 


36564         Federal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations 


Delivery  Orders — Other  Federal 
Supply  Schedules  means  only  orders, 
and  modifications  of  such  orders,  under 
Federal  supply  schedules  awarded  by 
an  agency  other  than  GSA.  e.g., 
awarded  by  VA  or  OPM. 

Delivery  Orders— All  Others  means 
orders,  and  modiHcations  of  such 
orders,  under  basic  ordering  agreements 
(BOAs)  or  indefinite  delivery  contracts. 

Other  Contracting  Actions  means  all 
actions  that  do  not  meet  the  definitions 
in  this  paragraph  (b)  of  a  delivery  order. 

Smail  Purchase  Procedures  is  defined 
in  FAR  part  13.  It  includes  purchase 
orders  and  orders  under  blanket 
purchase  agreements  (BPAs)  and 
modifications  to  small  purchase  actions. 

(c)  Section  A.  General  Information.  (1) 
Block,  Al,  Report  for  Month  Ending. 
Enter  the  last  day  of  the  month  in  which 
the  report  is  submitted.  Enter  it  as  year, 
month,  and  day,  using  a  two  digit 
number  for  each  segment  and  01  through 
12  for  January  through  December.  For 
example,  for  the  month  ending  April  30, 
1999,  enter  990430. 

(2)  Block  A2,  Contracting  Office.  Enter 
sufficient  detail  to  establish  the  identity 
of  the  contracting  office  submitting  the 
report  in  Blocks  2  a  and  b. 

(3)  Block  A3,  Reporting  Office  Code. 
Enter  the  code  assigned  to  the 
contracting  office  by  the  departmental 
data  collection  point  in  204.670-8. 

(d)  Section  B.  Contracting  Actions.  (1) 
Block  Bl.  Tariff  or  Regulated 
Acquisitions.  Enter  the  number  and 
dollar  value  of  contracting  actions 
(including  modifications  that  will  also 
be  reported  in  Block  B8)  with  tariff  or 
regulated  industries  (industries  with  sole 
source  and  service  rates  which  are  fixed 
or  adjusted  by  a  Federal.  State,  or  other 
public  regulatory  body). 

(2)  Block  B2,  Foreign/Interagency.  (i) 
Enter  the  total  number  and  dollar  value 
of  contracting  actions  (including 
modifications  that  will  also  be  reported 
in  Block  B8)— 

(A)  For  foreign  military  sales  (FMS)  or 
other  arrangement  where  the  foreign 
government  or  international 
organization  is  paying  all  or  part  of  the 
cost  of  the  action. 

(B)  Placed  directly  with  foreign 
governments  under  the  terms  of  an 
international  agreement.  e.g..  base 
maintenance  performed  with  the  foreign 
government  acting  as  the  contractor 
(any  other  actions  directly  with  foreign 
governments  go  in  Block  B5). 

(C)  With  another  Federal  agency  or 
Government  corporation,  eg..  Federal 
Prison  Industries. 

(ii)  Enter  the  subtotals  in  Blocks  B2  a 
and  b  for  the  number  cmd  dollar  value  of 
contracting  actions,  including 


modifications  that  will  also  be  reported 
in  Block  B8  for— 

(A)  Block  B2a.  FMS/Intemational 
Agreements.  Enter  subtotals  for 
paragraphs  (d)(2)(i)  (A)  and  (B)  of  this 
subsection. 

(B)  Block  B2b,  Action  with  Another 
Federal  Agency.  Enter  subtotal  for 
paragraph  (d)(2)(i)(C)  of  this  subsection. 

(3)  Block  B3,  Small  Business,  (i)  Enter 
the  total  number  and  total  dollar  value 
of  contracting  actions  (including 
modifications  which  will  also  be 
reported  in  Block  B8)  where  the — 

(A)  Contractor  is  a  small  business 
concern;  and 

(B)  Place  of  performance  is  in  the 
United  States  and  outljnng  areas  (see 
204.670-1). 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  contracting  actions 
(including  modifications  that  will  also 
be  reported  in  Block  B8)  for — 

(A)  Block  B3a,  Small  Purchase 
Procedures. 

(B)  Block  B3b,  Delivery  Orders— GSA 
FSS. 

(C)  Block  B3c,  Delivery  Orders— Other 
FSS. 

(D)  Block  B3d,  Deliver  Orders— Other. 

(E)  Block  B3e,  Other  Contracting 
Actions. 

(4)  Block  B4,  Large  Business,  (i)  Enter 
the  total  number  and  dollar  value  of 
contracting  actions  (including 
modifications  which  will  also  be 
reported  in  Block  B8)  where  the — 

(A)  Contractor  is  a  large  business 
concern;  and 

(B)  Place  of  performance  is  in  the 
United  States  and  outlying  areas. 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  contracting  actions 
(including  modifications  that  will  also 
be  reported  in  Block  B8)  for — 

(A)  Block  B4a,  Small  Purchase 
Procedures. 

(B)  Block  B4b.  Delivery  Orders— GSA 
FSS. 

(C)  Block  B4c,  Delivery  Orders— Other 
FSS. 

(D)  Block  B4d.  Delivery  Orders- 
Other. 

(E)  Block  B4e,  Other  Contracting 
Actions. 

(5)  Block  B5,  Domestic  or  Foreign 
Entities  Performing  Outside  the  United 
States,  (i)  Enter  the  total  number  and 
dollar  value  of  contracting  actions 
(including  modifications  that  will  also 
be  reported  in  Block  B8)  where  the  place 
of  performance  is  outside  the  United 
States  and  outlying  areas  (see  204.670- 
1(c)).  This  includes  actions  placed 
directly  with  a  foreign  government  that 
are  not  under  international  agreements 
(see  paragraph  (d)(2)(i)(B)  of  this 
subsection).  It  does  not  matter  whether 
the  contractor  is  domestic  or  foreign. 


(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  actions  (including 
modifications  that  will  also  be  reported 
in  Block  B8)  for— 

(A)  Block  B5a.  Small  Purchase 
Procedures. 

(B)  Block  B5b,  Delivery  Orders— GSA 
FSS. 

(C)  Block  B5c,  Delivery  Orders— Other 
FSS. 

(D)  Block  B5d,  Delivery  Orders- 
Other. 

(E)  Block  B5e,  Other  Contracting 
Actions. 

(6)  Block  B6.  Educational  Nonprofit  & 
Other,  (i)  Enter  the  total  number  and 
dollar  value  of  contracting  actions 
(including  modifications  that  will  also 
be  reported  in  Block  B8)  with — 

(A)  Educational  institutions; 

(B)  Not-for-profit  and  nonprofit 
institutions  (defined  in  FAR  31.107); 

(C)  Organizations  for  the  blind  and 
other  severely  handicapped;  and 

(D)  Any  other  entities  not  listed  in 
Blocks  Bl  through  B5. 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  contracting  actions 
(including  modifications  that  will  also 
be  reported  in  B)  for — 

(A)  Block  B6a.  Small  Purchase 
Procedures. 

(B)  Block  B6b.  Delivery  Orders— GSA 
FSS. 

(C)  Block  B6c.  Delivery  Orders— Other 
FSS. 

(D)  Block  B6d.  Delivery  Orders- 
Other. 

(E)  Block  B6e,  Other  Contracting 
Actions.  Use  this  B6e  to  report  actions 
with  organizations  for  the  blind  and 
other  severely  handicapped. 

(7)  Block  B7.  Total  Contracting 
Actions,  (i)  Add  Blocks  Bl  through  B8 
and  enter  the  totals  in  Block  B7. 

(ii)  If  directed  by  data  collection  point 
procedures,  also  enter  the  subtotals  for 
the  number  and  dollar  value  of 
contracting  actions  for — 

(A)  Block  B7a,  Small  Purchase 
Procedures,  sum  of  sub-blocks  3a  -f-  4a 
-♦-  5a  -»-  6a. 

(B)  Block  B7b.  Delivery  Orders— GSA 
FSS.  sum  of  sub-blocks  3b  -f-  4b  -^  5b  -f- 
6b. 

(C)  Block  B7c  Delivery  Orders— Other 
FSS,  sum  of  sub-blocks  3c  +  4c-t-  5c  -f 
6c. 

(D)  Block  B7d,  Delivery  Orders- 
Other,  sum  of  sub-blocks  3d  -(-  4d  -f  5d 
-(-  6d. 

(E)  Block  B7e.  Other  Contracting 
Actions,  sum  of  sub-blocks  3e  -f-  4e  -t- 
5e  ^-  6e. 

(8)  Block  B8.  Total  Modifications 
Excluding  Small  Purchase  Procedtues. 
Enter  the  total  number  of  actions  and 
dollar  value  of  contracting  actions 
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which  are  modification  actions 
includes  modifications  to  deliv 
orders  or  other  contracting  acti 
which  also  may  be  counted  in  i 
blocks  in  section  B. 

(e)  Section  C,  Extent  Compel 
Block  Cl,  Competed. 

(i)  Enter  the  total  number  an 
value  of  contracting  actions  wl 
competed. 

(A)  Include  In  Block  Cl— 

[1)  Actions  not  subject  to  Co 
In  Contract  Act  (CICA)  (see  F/ 
where  at  least  two  quotations  i 
were  received; 

[2)  Small  business-small  pur 
asides  over  the  competition  an 
reasonableness  threshold  in  FJ 
13.106(a); 

(5)  Actions  where  competith 
procedures  were  used  to  fulfill 
requirement  for  full  and  open 
competition  (FAR  subpart  6.1); 

[4]  Actions  where  full  and  o| 
competition  was  provided  for  < 
exclusion  of  sources,  in  order  t 
establish/maintain  alternative 
or  to  set  aside  an  acquisition  f( 
business  (FAR  subpart  6.2); 

(5)  Actions  where  statutory 
authorities  for  other  than  full  a 
competition  (FAR  subpart  6.3) 
and  more  than  one  offer  was  n 
except  as  provided  in  paragra{ 
and  (3). 

(6)  Actions  resulting  from  a  < 
awarded  competitively  before 
(including  two-step  formal  adv 

(7)  Delivery  orders/modifica 
under  a  federal  supply  schedul 

[8]  Section  8(a)  awards  com] 
under  FAR  6.204. 

(B)  Do  not  Include — 

[1]  Actions  that  meet  the  cril 
section  C.  Block  C2; 

[2]  Actions  awarded  under  tl 
authority  of  FAR  6.302-5(b)  (2) 
authorized  or  required  by  stati 
these  in  Section  C,  Block  C2); 

[3]  Actions  reported  in  secti( 
Blocks  Bl  and  Biz.  including  ac 
the  Federal  Prison  Industries,  1 
actions  are  treated  as  not  aval 
competition  in  published  comp 
reports. 

(ii)  Enter  the  subtotals  for  thi 
and  dollar  value  of  contracting 
for — 

(A)  Block  Cla,  Small  Businei 
Concerns. 

(B)  Block  Clb,  Large  Busines 
Concerns, 

(C)  Block  Clc,  Domestic  or  F 
Entities  Performing  Outside  th< 
States  and  Outlying  Areas. 

(D)  Block  Cld.  Educational,  I 
and  Other. 

(2)  Block  02.  Not  Available  i 
Competition,  (i)  Enter  the  total 
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(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  actions  (including 
modifications  that  will  also  be  reported 
in  Block  B8)  for— 

(A)  Block  B5a.  Small  Purchase 
Procedures. 

(B)  Block  B5b.  Delivery  Orders— GSA 
FSS. 

(C)  Block  B5c,  Delivery  Orders— Other 
FSS. 

(D)  Block  B5d.  Delivery  Orders- 
Other. 

(E)  Block  B5e,  Other  Contracting 
Actions. 

(6)  Block  Be.  Educational  Nonprofit  & 
Other,  (i)  Enter  the  total  number  and 
dollar  value  of  contracting  actions 
(including  modifications  that  will  also 
be  reported  in  Block  B8)  with — 

(A)  Educational  institutions; 

(B)  Not-for-profit  and  nonprofit 
institutions  (defined  in  FAR  31.107): 

(C)  Organizations  for  the  blind  and 
other  severely  handicapped;  and 

(D)  Any  other  entities  not  listed  in 
Blocks  Bl  through  B5. 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  contracting  actions 
(including  modifications  that  will  also 
be  reported  in  B)  for — 

(A)  Block  B6a.  Small  Purchase 
Procedures. 

(B)  Block  B6b.  Delivery  Orders— GSA 
FSS. 

(C)  Block  B6c.  Delivery  Orders— Other 
FSS. 

(D)  Block  Bed.  Delivery  Orders- 
Other. 

(E)  Block  B6e.  Other  Contracting 
Actions.  Use  this  B6e  to  report  acdons 
with  organizations  for  the  blind  and 
other  severely  handicapped. 

(7)  Block  B7.  Total  ContracUng 
Actions,  (i)  Add  Blocks  Bl  through  B6 
and  enter  the  totals  in  Block  B7, 

(ii)  If  directed  by  data  collection  point 
procedures,  also  enter  the  subtotals  for 
the  number  and  dollar  value  of 
contracting  actions  for — 

(A)  Block  B7a,  Small  Purchase 
Procedures,  sum  of  sub-blocks  3a  -(-  4a 
+  5a  +  6a. 

(B)  Block  B7b.  Delivery  Orders— GSA 
FSS,  sum  of  sub-blocks  3b  -f-  4b  -f-  5b  + 
6b. 

(C)  Block  B7c  DeUvery  Orders— Other 
FSS.  sum  of  sub-blocks  3c  -l-  4c-(-  5c  + 
6c. 

(D)  Block  B7d.  Delivery  Orders- 
Other,  sum  of  sub-blocks  3d  -(-  4d  -f-  5d 

+  ed. 

(E)  Block  B7e.  Other  Contracting 
Actions,  sum  of  sub-blocks  3e  -f-  4e  -(- 
5e  ^-  ee. 

(8)  Block  B8.  Total  Modifications 
Excluding  Small  Purchase  Procedures. 
Enter  the  total  number  of  actions  and 
dollar  value  of  contracting  actions 
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which  are  modification  actions.  This 
includes  modifications  to  delivery 
orders  or  other  contracting  actions 
which  also  may  be  counted  in  other 
blocks  in  section  B. 

(e)  Section  C,  Extent  Competed  (1) 
Block  Cl,  Competed. 

(i)  Enter  the  total  number  and  dollar 
value  of  contracting  actions  which  were 
competed. 

(A)  Include  in  Block  Cl— 

[1]  Actions  not  subject  to  Competition 
in  Contract  Act  (CICA)  (see  FAR  6.001) 
where  at  least  two  quotations  or  offers 
were  received; 

[2)  Small  business-small  purchase  set- 
asides  over  the  competition  and  price 
reasonableness  threshold  in  FAR 
13.10e(a); 

(J)  Actions  where  competitive 
procedures  were  used  to  fulfill  the 
requirement  for  full  and  open 
competition  (FAR  subpart  6.1); 

(4)  Actions  where  full  and  open 
competition  was  provided  for  after 
exclusion  of  sources,  in  order  to 
establish/maintain  alternative  sources 
or  to  set  aside  an  acquisition  for  small 
business  (FAR  subpart  6.2); 

(5)  Actions  where  statutory 
authorities  for  other  than  full  and  open 
competition  (FAR  subpart  6.3)  were  used 
and  more  than  one  offer  was  received, 
except  as  provided  in  paragraphs  (B)  (2) 
and  (3). 

(6)  Actions  resulting  from  a  contract 
awarded  competitively  before  CICA 
(including  two-step  formal  advertising); 

(/)  Delivery  orders/modifications 
under  a  federal  supply  schedule;  and 

[8]  Section  8(a)  awards  competed 
under  FAR  6.204. 

(B)  Do  not  include — 

(1)  Actions  that  meet  the  criteria  for 
section  C,  Block  C2; 

(2)  Actions  awarded  under  the 
authority  of  FAR  6.302-5(b)  (2)  or  (4), 
authorized  or  required  by  statute  (report 
these  in  Section  C,  Block  C2): 

(3)  Actions  reported  in  section  B, 
Blocks  Bl  and  Biz,  including  actions  with 
the  Federal  Prison  Industries.  These 
actions  are  treated  as  not  available  for 
competition  in  published  competition 
reports. 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  contracting  actions 
for — 

(A)  Block  Cla,  Small  Business 
Concerns. 

(B)  Block  Clb.  Large  Business 
Concerns. 

(C)  Block  Clc,  Domestic  or  Foreign 
Entities  Performing  Outside  the  United 
States  and  Outlying  Areas. 

(D)  Block  Cld.  Educational,  Nonprofit 
and  Other. 

(2)  Block  C2.  Not  Available  for 
Competition,  (i)  Enter  the  total  number 


and  dollar  value  of  contracting  actions 
which  were  not  available  for 
competition. 

(A)  Include  in  Block  C2— 
(1)  Actions  for  brand  name 

commercial  products  for  authorized 
resale; 

[2]  Actions  authorized  or  required  by 
statute  to  be  awarded  to  a  specific 
source  or  through  another  agency  in 
accordance  with  FAR  6.302-5(b)  (2)  or 
(4);  e.g.,  actions  with  qualified  nonprofit 
agencies  for  the  blind  or  other  severely 
handicapped  and  noncompetitive  8(a) 
actions; 

(J)  Actions  (including  modifications) 
below  ten  percent  of  the  small  purchase 
threshold  at  FAR  13.000  niade  pursuant 
to  FAR  13.106(a); 

[4)  Other  contract  actions  where  the 
Director  of  Defense  Procurement  has 
determined  that  there  is  no  opportunity 
for  competition. 

(B)  Do  not  include  any  actions 
reported  in  section  B,  Blocks  Bl  or  B2 
(e.g..  actions  with  regulated  monopolies, 
actions  under  foreign  military  sales  or 
international  agreements,  and  actions 
with  another  Federal  agency  or 
Government  corporation).  These  actions 
are  treated  as  not  available  for 
competition  in  published  competition 
reports. 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  contracting  actions 
for — 

(A)  Block  C2a,  Small  Business 
Concerns. 

(B)  Block  C2b,  Large  Business 
Concerns. 

(C)  Block  C2c,  Domestic  or  Foreign 
Entities  Performing  Outside  the  United 
States. 

(D)  Block  C2d,  Educational,  Nonprofit 
and  Other. 

(3)  Block  C3,  Not  Competed,  (i)  Enter 
the  total  number  and  dollar  value  of 
contracting  actions  which  were  not 
competed,  i.e..  any  actions  not  reported 
in  Blocks  Bl  or  B2.  Do  not  include 
actions  reported  in  section  B,  Blocks  Bl 
or  B2.  These  actions  are  treated  as  not 
available  for  competition  in  published 
competition  reports. 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  of  actions  for — 

(A)  Block  C3a.  Small  Business 
Concerns. 

(B)  Block  C3b.  Large  Business 
Concerns. 

(C)  Block  C3c.  Domestic  or  Foreign 
Entities  Performing  Outside  the  United 
States  and  Outlying  Areas. 

(D)  Block  C3d,  Educational.  Nonprofit 
and  Other. 

(0  Section  D,  Research.  Development, 
Teat,  and  Evaluation  Actions.  Do  not 
include  actions  for  supplies  or  services 
in  support  of  RDT&E  work  that  do  not 


require  the  contractor  to  perform 
RDT&E. 

(1)  Block  Dl,  Small  Business.  Enter  the 
total  number  and  dollar  values  of 
RDT&E  actions  with  small  business 
concerns. 

(2)  Block  D2.  Large  Business,  Enter  the 
total  number  and  dollar  value  of  RDT&E 
actions  with  large  business  concerns. 

(3)  Block  D3.  Domestic  or  Foreign 
Entities  Performing  Outside  the  United 
States  and  Outlying  Areas.  Enter  the 
total  number  and  dollar  value  of  RDT&E 
actions  where  the  principal  place  of 
performance  is  outside  the  United  States 
or  outlying  areas  (see  204.670-1). 

(4)  Block  D4.  Historically  Black 
Colleges  and  Universities  or  Minority 
Institutions  (HBCU/MI).  Enter  the  total 
number  and  dollar  value  of  RDT&E 
actions  with  HBCUs  or  Mis. 

(5)  Block  D5.  Other  Entities.  Enter  the 
total  number  and  dollar  value  of  RDT&E 
actions  that  were  not  reported  in  Blocks 
Dl  through  D4. 

(g)  Section  E,  Selected  Socioeconomic 
Statistics.  (1)  Block  El.  Small  Business 
(SB)  Set-Aside,  (i)  Enter  the  total 
number  and  dollar  value  of  contracting 
actions  which  were  small  business  set- 
aside  actions,  including  awards  to  SDBs 
reported  in  Blocks  E2.  E2c,  and  E2d. 

(ii)  If  the  action  is  an  emerging  small 
business  set  aside  (FAR  19.1002),  use  the 
most  appropriate  sub-block. 

(iii)  Enter  the  subtotals  for  the  number 
and  total  dollar  value  of  actions  for — 

(A)  Block  Ela.  SB— Small  Purchase 
Set-Aside.  Enter  actions  pursuant  to 
FAR  13.105. 

(B)  Block  Elb,  SB  Set-Aside.  Enter 
actions  pursuant  to  FAR  19.502. 

(2)  Block  EZ  Small  Disadvantaged 
Business  (SDB)  Actions,  (i)  Enter  the 
total  number  and  dollar  value  of  actions 
which  were  small  disadvantaged 
business  actions. 

(ii)  Enter  the  subtotals  for  the  number 
and  dollar  value  for — 

(A)  Block  £2a,  through  SBA— section 
8(a).  Enter  actions  with  the  Small 
Business  Administration  pursuant  to 
section  8(a)  of  the  Small  Business  Act 
(FAR  19.8). 

(B)  Block  E2b.  SDB  Set-Aside/SDB 
Preference.  Enter  actions  resulting 
from — 

[1]  A  set-aside  for  small 
disadvantaged  business  (SDB)  (219.502- 
2-70); 

[2)  Application  of  an  SDB  evaluation 
preference  (219.70):  or 

[3]  SDB  preferential  consideration 
(219.502-3). 

(C)  Block  E2c  SB— Small  Purchase 
Set-Aside.  Enter  actions  under  FAR 
13.105  where  award  is  to  an  SDB.  but  a 
preference  was  not  applied. 
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(D)  Block  E2d.  SB  Set-Aside.  Enter 
actions  under  FAR  19.502  where  award 
is  to  an  SDB,  but  a  preference  was  not 
applied  nor  was  preferential 
consideration  given. 

(E)  Block  E2e,  Other.  Enter  awards  to 
SDB  concerns  where  award  is  to  an  SDB 
not  reported  in  Blocks  E2a  through  E2d. 

(3)  Block  E3,  Woman-Owned  Small 
Business.  Enter  total  number  and  dollar 
value  of  contracting  actions  with 
women-owned  small  businesses. 

(4)  Block  E4.  HBCU/MI.  Enter  the  total 
number  and  dollar  value  of  contracting 
actions  with  HBCU/Kfls  pursuant  to 
226.70. 

(5)  Block  E5,  Sheltered  Workshop. 
Enter  the  total  number  and  dollar  value 
of  contracting  actions  with  a  workshop 
for  the  blind  or  other  severely 
handicapped  for  supplies  or  services 
from  the  procurement  list  pursuant  to 
FAR  subpart  8.7. 

(h)  Sect/on  F,  Small  Purchase 
Procedures— Dollar  Value  Ranges. 
Enter  in  each  of  the  dollar  ranges  the 
total  number  and  dollar  value  of 
contracting  actions  which  used  small 
purchase  procedures  (FAR  part  13).  The 
total  of  section  F  is  normally  the  sum  of 
Blocks  B3a,  B4a.  B5a,  and  B6a. 

(i)  Section  G,  Remarks  and 
Authentication.  (1)  Block  Gl.  Remarks. 
Enter  any  remarks  applicable  to  this 
report. 

(2)  Block  G2.  Contracting  Officer. 

(i)  Block  G2a.  Typed  Name.  Enter  the 
name  (last.  Brst.  middle  initial)  of  the 
contracting  officer  or  representative. 

(ii)  Block  G2b.  Signature.  The  person 
identified  in  Block  G2a  must  sign. 

(iii)  Block  G2c,  Telephone  Number. 
Enter  the  telephone  number  (with  area 
code)  of  the  person  identified  in  Block 
G2a.  Installations  with  Defense 
Switched  Networic  (DSN)  must  enter 
their  DSN  number. 

(3)  Block  G3.  Date  Report  Submitted 
Enter  the  date  (YYMMDD)  that  the  DD 
Form  1057  is  submitted.  Use  two  digits 
for  each  segment;  use  01  through  12  for 
January  through  December.  For 
example,  enter  January  2. 1999  as 
990102. 

2S3.208    Required  sources  of  suppUe*  and 
services. 

253.208-1     DO  Fonri  449,  Military 
•ntordepartRMntal  PurciMM  Reguest 

(a)  Use  the  DD  Form  448  as  prescribed 
in  subpart  20a70. 

(b)  Prepare  MIPR  information  in 
uniform  contract  format  when  possible. 
Overprint  of  fixed  repetitive  information 
is  authorized. 

(c)  Instructions  for  completion  of  DD 
Form  44a  (1)  BLOCK  5— MIPR  Number. 
Number  the  MIPR  by  using — 


(i)  The  requiring  department 
identification  code  as  prescribed  in  DoD 
4000.25-6-M.  Department  of  Defense 
Activity  Address  Directory  (DoDAAD); 

(ii)  The  last  digit  of  the  fiscal  yean 
and 

(iii)  The  number  of  the  particular 
MIPR  (numbered  consecutively  by  the 
requiring  activity). 

(2)  Block  6— Amend  No.  Assign  a 
suffix  number.  Assign  amendments  of 
the  same  MIPR  consecutive  suffix 
numbers. 

(3)  Block  9.  (i)  Conduct 
interdepartmental  screening  of  items  in 
accordance  with  FAR  8.001.  Requisition 
items  which  are  available  from  stocks  of 
other  departments  as  follows: 

(A)  Obtain  items  within  the  scope  of 
MILSTRIP  (see  DoD  4000.25-1-M. 
Military  Standard  Requisitioning  and 
Issue  Procedures  (MILSTRIP))  by  use  of 
DD  Form  1348  (Single  Line  Item 
Requisition  System  Document  (Manual). 
DoD))/l348M  (Single  Line  Item 
Requisition  System  Document.  DoD 
(Mechanical)). 

(B)  Obtain  items  not  covered  by 
MILSTRIP  using  DD  Form  1149. 
Requisition  and  Invoice/Shipping 
Document. 

(C)  If.  after  receipt  of  a  MIIV,  it  is 
determined  the  requested  items  are 
available  from  stock,  the  acquiring 
department  shall  use  the  MIPR  to  obtain 
the  item. 

(ii)  Normally  restrict  a  MIPR  to  one 
major  end  item,  including  its  required 
spare  parts,  ground  support  equipment 
and  similar  related  items.  For  other  than 
major  end  items,  limit  MIPRs  to  items 
within  a  single  Federal  supply  class 
when  possible. 

(4)  Block  la  (i)  Delivery  Schedules. 
(A)  The  requiring  department  must 
cleariy  state  the  required  time  of 
delivery  or  performance  in  each  MIPR. 
taking  into  consideration  the  normal 
administrative  lead  time  of  the 
particular  commodity.  Delivery  and 
performance  schedules  on  MII^s  must 
be  realistic  (see  FAR  12.1).  If  the 
acquiring  department  cannot  accept  the 
delivery  schedule  in  the  MIPR,  the 
acquiring  department  will  note  that  on 
DD  Form  448-2,  Acceptance  of  MIPR. 
Changes  in  the  requested  delivery 
schedule  must  be  made  by  MIPR 
amendment. 

(B)  When  a  short  delivery  schedule  is 
mandatory,  the  requiring  department 
shall  mark  the  MIPR  "URGENT*  in  bold 
letters  and  provide  justification  for  the 
marking. 

(ii)Requiring  activities  must  provide 
MILSTRIP  requisition  data  prescribed  in 
Appendix  B  of  the  MILSTRIP  Manual  for 
each  line  item  which  is  to  be  delivered 
to  each  "ship  to"  address.  Repetitive 


data  applicable  to  all  lines  on  the  MIPR 
may  be  overprinted. 

(iii)  The  requiring  activity  will  furnish 
estimated  weight,  cube,  and  dimensions 
for  each  line  item  or  a  statement 
explaining  why  these  data  are  not 
available. 

(iv)  The  requiring  activity  shall 
include  the  name  and  telephone  number 
of  an  individual  who  is  thoroughly 
familiar  with  the  MffR.  its  attachments, 
and  technical  requirements. 

(v)  Prepare  attachments  to  MIPRs  in 
suflicient  numbers  so  that  each  copy  of 
a  MIPR  submitted  to  the  acquiring 
department  is  complete  with  a  copy  of 
all  attachments.  "Ship  To  and  Mark  For" 
addresses  in  shipping  instructions  must 
include  the  dear  text  identification  and 
DoDAAD  code  if  assigned. 

(5)  Block  12— Transportation 
Allotment.  Enter  allotment  data  for 
transportation  of  supplies  at 
Government  expense  if  appropriate. 

(6)  Block  13-^ail  Invoices  to.  Use 
this  block  to  identify  the  name  and 
address  of  the  office  to  receive  invoices 
and  make  payment,  (i)  Complete  the 
block  only  if — 

(A)  The  resulting  contract  is  not  to  be 
paid  by  the  Defense  Contract 
Management  Command  or  the  Defense 
Finance  Center;  and 

(B)  The  office  to  receive  invoices  and 
make  payment  is  known  at  the  time  of 
preparation  of  the  MIPR. 

(ii)  If  payment  is  to  be  made  by  an 
office  designated  to  receive  invoices, 
also  enter  the  DoDAAD  code  of  that 
office. 

(iii)  If  payment  is  to  be  made  by  an 
office  other  than  the  office  to  which  die 
invoice  is  to  be  mailed,  include  the 
name,  address,  and  DoDAAD  code  of 
the  payment  office  as  an  attachment  to 
the  Mint 

(iv)  If  multiple  offices  are  to  receive 
invoices  and  make  payment,  include  the 
names  and  addresses  of  those  offices  as 
an  attachment  to  the  MIPR.  Also  include 
the  DoDAAD  code  of  each  payment 
office. 

(v)  Whenever  the  payment  office  is 
included  in  an  attachment,  include  a 
reference  to  the  attachment  in  this 
block. 

(vi)  If  the  names  and  addresses  of 
invoicing  and  payment  offices  are 
provided  the  acquiring  department  after 
submission  of  the  Mim,  the  requiring 
department  also  must  provide  the 
DoDAAD  code  for  each  payment  office. 

(7)  Block  14.  Enter  allotment  data  for 
the  acquisition  of  supplies.  Enter  each 
citation  in  Item  14  in  Oie  appropriate 
space  as  follows — 

(i)  Accounting  Classification 
Reference  Number  (ACRN).  If  the 


Federal  Registc 

ACRN  procedures  of  204.7106 
in  the  MIPR  to  relate  allotmer 
the  MIPR  item  or  delivery,  enl 
ACRN  for  each  fund  citation, 
acquiring  department,  when  p 
the  coassigned  to  a  fund  citati 
MIPR.) 

(ii)  Appropriation.  Enter  the 
positions  as  follows: 

(A)  First  and  second — Treai 
Department  number  identifyir 
department  or  agency  to  whic 
appropriation  applies  or  has  b 
transferred. 

(B)  Third  and  fourth — Trees 
Department  number  identifyir 
department  or  agency  from  wl 
appropriation  has  been  transf 
leave  blank  if  no  transfer  is  in 

(C)  Fifth  and  sixth— Identifj 
appropriation  fiscal  year.  For 
year  appropriations,  the  fifth  \ 
shall  be  the  last  digit  of  the  fir 
availability,  and  the  sixth  pos; 
be  the  last  digit  of  the  final  ye 
availability.  For  annual  appro] 
the  fifth  position  shall  be  blan 
sixth  position  shall  be  the  last 
the  fiscal  year.  For  no-year  (ct 
appropriations,  the  fifth  positii 
blank,  and  the  sixth  position  s 
"X." 

(D)  Seventh  through  tenth — 
Department  appropriation  sen 
number. 

(iii)  Limit/Subhead.  Up  to  fc 
characters;  if  less  than  four  ch 
leave  empty  spaces  blank. 

(iv)  Supplemental  Accountii 
Classification  Data.  Not  to  ex( 
characters.  Enter  in  accordanc 
departmental  or  agency  regula 

(v)  Accounting  Station.  Ente 
character  DoDAAD  code  of  th 
accounting  station  (not  used  w 
and  Marine  Corps  funds). 

(vi)  Amount  Enter  the  amou 
each  fund  citation  if  more  thar 
allotment  is  cited. 

(vii)  Additional  Citations.  If 
required  for  additional  fund  ci 
include  as  an  attachment  and  i 
the  attachment  on  the  form. 

(d)  When  preparing  a  MIPR 
amendment,  always  fill  out  the 
information  in  Blocks  1  througl 
out  only  those  other  blocks  wh 
from  the  data  shown  on  the  ba 
or  a  prior  amendment.  Insert  " 
items  where  there  is  no  change 

(e)  Change  of  a  disbursing  oi 
on  a  DoD  funded  MIPR  does  n( 
a  MIPR  amendment  when  the  i 
contract  is  assigned  for  admini 
to  the  Defense  Contract  Mana( 
Command.  The  administrative 
contracting  office  may  issue  at 
administrative  change  order,  c 
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tion  data  prescribed  in 
'  MILSTRIP  Manual  for 
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data  applicable  to  all  lines  on  the  MIPR 
may  be  overprinted. 

(iii)  The  requiring  activity  will  furnish 
estimated  weight,  cube,  and  dimensions 
for  each  line  item  or  a  statement 
explaining  why  these  data  are  not 
available. 

(iv)  TTie  requiring  activity  shall 
include  the  name  and  telephone  number 
of  an  individual  who  is  thoroughly 
familiar  with  the  MDTl.  its  attachments, 
and  technical  requirements. 

(v)  Prepare  attachments  to  MIPRs  in 
sufficient  numbers  so  that  each  copy  of 
a  MIPR  submitted  to  the  acquiring 
department  is  complete  with  a  copy  of 
all  attachments.  "Ship  To  and  Mark  For" 
addresses  in  shipping  instructions  must 
include  the  clear  text  identification  and 
DoDAAD  code  if  assigned. 

(5)  Block  12— Transportation 
Allotment.  Enter  allotment  data  for 
transportation  of  supplies  at 
Government  expense  if  appropriate. 

(6)  Block  13— Mail  Invoices  to.  Use 
this  block  to  identify  the  name  and 
address  of  the  office  to  receive  invoices 
and  make  payment,  (i)  Complete  the 
block  only  if — 

(A)  The  resulting  contract  is  not  to  be 
paid  by  the  Defense  Contract 
Management  Command  or  the  Defense 
Finance  Center  and 

(B)  The  office  to  receive  invoices  and 
make  payment  is  known  at  the  time  of 
preparation  of  the  MIPR. 

(ii)  If  payment  is  to  be  made  by  an 
office  designated  to  receive  invoices, 
also  enter  the  DoDAAD  code  of  that 
office. 

(iii)  If  payment  is  to  be  made  by  an 
office  other  than  the  office  to  which  the 
invoice  is  to  be  mailed,  include  the 
name,  address,  and  DoDAAD  code  of 
the  payment  office  as  an  attachment  to 
the  MIPR. 

(iv)  If  multiple  offices  are  to  receive 
invoices  and  make  payment,  include  the 
names  and  addresses  of  those  offices  as 
an  attachment  to  the  MIPR.  Also  include 
the  DoDAAD  code  of  each  payment 
office. 

(v)  Whenever  the  payment  office  is 
included  in  an  attachment,  include  a 
reference  to  the  attachment  in  this 
block. 

(vi)  If  the  names  and  addresses  of 
invoicing  and  payment  offices  are 
provided  the  acquiring  department  after 
submission  of  the  WPR,  the  requiring 
department  also  must  provide  the 
DoDAAD  code  for  each  payment  office. 

(7)  Block  14.  Enter  allotment  data  for 
the  acquisition  of  supplies.  Enter  each 
citation  in  Item  14  in  the  appropriate 
space  as  follows — 

(i)  Accounting  Classification 
Reference  Number  (A  CRN}.  If  the 


ACRN  procedures  of  204.7106  are  used 
in  the  MIPR  to  relate  allotment  data  to 
the  MIPR  item  or  delivery,  enter  the 
ACRN  for  each  fund  citation.  (The 
acquiring  department,  when  preparing 
the  coassigned  to  a  fund  citation  in  the 
MIPR.) 

(ii)  Appropriation.  Enter  the  ten 
positions  as  follows: 

(A)  First  and  second — Treasury 
Department  number  identifying  the 
department  or  agency  to  which  the 
appropriation  applies  or  has  been 
transferred. 

(B)  Third  and  fourth — Treasury 
Department  number  identifying  the 
department  or  agency  from  which  an 
appropriation  has  been  transferred; 
leave  blank  if  no  transfer  is  involved. 

(C)  Fifth  and  sixth— Identify  the 
appropriation  fiscal  year.  For  multiple- 
year  appropriations,  the  fifth  position 
shall  be  the  last  digit  of  the  first  year  of 
availability,  and  the  sixth  position  shall 
be  the  last  digit  of  the  final  year  of 
availability.  For  annual  appropriations, 
the  fifth  position  shall  be  blank,  and  the 
sixth  position  shall  be  the  last  digit  of 
the  fiscal  year.  For  no-year  (continuing) 
appropriations,  the  fifth  position  shall  be 
blank,  and  the  sixth  position  shall  be 
"X." 

(D)  Seventh  through  tenth — Treasury 
Department  appropriation  serial 
number. 

(iii)  Limit/Subhead.  Up  to  four 
characters;  if  less  than  four  characters, 
leave  empty  spaces  blank. 

{\v]  Supplemental  Accounting 
Classification  Data.  Not  to  exceed  36 
characters.  Enter  in  accordance  with 
departmental  or  agency  regulations. 

(v)  Accounting  Station.  Enter  the  six 
character  DoDAAD  code  of  the 
accounting  station  (not  used  with  Navy 
and  Marine  Corps  funds). 

(vi)  Amount  Enter  the  amount  for 
each  fund  citation  if  more  than  one 
allotment  is  cited. 

(vii)  Additional  Citations.  If  space  is 
required  for  additional  fund  citations, 
include  as  an  attachment  and  reference 
the  attachment  on  the  form. 

(d)  When  preparing  a  MIPR 
amendment,  always  fill  out  the  basic 
information  in  Blocks  1  through  8.  Fill 
out  only  those  other  blocks  which  vary 
from  the  data  shown  on  the  basic  MIPR 
or  a  prior  amendment.  Insert  "n/c"  in 
items  where  there  is  no  change. 

(e)  Change  of  a  disbursing  office  cited 
on  a  DoD  funded  MIPR  does  not  require 
a  MIPR  amendment  when  the  resultant 
contract  is  assigned  for  administration 
to  the  Defense  Contract  Management 
Command.  The  administrative 
contracting  office  may  issue  an 
administrative  change  order,  copies  of 


which  will  be  provided  to  the 
contracting  officer  for  transmittal  to  the 

requiring  activity. 

253.206-2    DO  Form  44S-2,  acc«pt«K«  of 
MIPR. 

(a)  Use  the  DD  Form  446-2  as 
prescribed  in  subpart  208.70. 

(b)  Instructions  for  completion  of  DD 
Form  448-2.  (Complete  only  the 
applicable  blocks.)  (1)  Block  6.  Check 
the  specific  terms  under  which  the  MIPR 
is  being  accepted. 

(2)  Block  7.  If  any  one  of  the  MIPR  line 
items  is  not  accepted,  check  Block  7  and 
record  the  affected  MIPR  line  item 
number  and  reason  in  Block  13. 

(3)  Blocks  8  and  8.  Use  Blocks  8  and  9 
only — 

(i)  When  Block  6c  acceptance  is 
indicated  (indicate  the  MIPR  line  item 
numbers  that  will  be  provided  under 
each  method  of  financing  in  Blocks  8a 
and  9a.  respectively);  or 

(ii)  If  quantities  or  estimated  costs 
cited  in  a  MIPR  require  adjustment  (list 
the  affected  MIPR  line  item  numbers 
together  with  the  adjusted  quantities  or 
estimated  costs  in  the  columns  provided 
under  Blocks  8  and  9,  as  appropriate). 

(4)  Block  10.  Whenever  a  MIPR  is 
accepted  in  part  or  in  total  under 
Category  II  funding,  forecast  the 
estimated  date  of  contract  award. 

(5)  Block  11.  Enter  the  total  amount  of 
funds  required  to  fund  the  MIPR  items, 
as  accepted. 

(6)  Block  12.  (i)  Complete  this  block 
only  in  those  cases  where  the  amount 
recorded  in  Block  11  is  not  in  agreement 
with  the  amount  recorded  in  Block  5. 
This  will  serve  either — 

(A)  As  a  request  to  the  requiring 
department  to  issue  a  MIPR  amendment 
to  provide  the  additional  funds;  or 

(B)  Authority  for  the  requiring 
department  to  withdraw  the  available 
excess  funds. 

(ii)  When  funds  of  two  or  more 
appropriations  are  involved,  provide 
proper  breakdown  information  in  Block 
13. 

(7)  Block  13.  Use  this  block  to 
record — 

(i)  Justification,  by  MIPR  hne  item,  for 
any  additional  funds  required; 

(ii)  Explanation  for  rejection  of  MIPR 
whether  in  part  or  in  total; 

(iii)  Appropriation  and  subhead  data 
cited  on  the  MIPR;  and 

(iv)  Other  pertinent  data. 

(c)  Complete  a  DD  Form  448-2  for  all 
MIPR  amendments  involving  an 
adjustment  of  funds  or  delivery 
schedule,  or  if  requested  by  the 
requiring  department 

(d)  UiJess  otherwise  agreed,  provide 
the  requiring  department  an  original  and 
three  copies  of  each  DD  Form  448-2. 


253.209    CootrsctOf  quIWiMttoos. 

253.209-1    Responsible  prospecttv* 
contractors. 

(a)  SF 1403.  Preaward  Survey  of 
Prospective  Contractor  (General),  (i) 
The  factors  in  Section  III,  Block  19, 
generally  mean — 

(A)  Technical  Capability.  An 
assessment  of  the  prospective 
contractor's  key  management  personnel 
to  determine  if  they  have  the  basic 
technical  knowledge,  experience,  and 
understanding  of  the  requirements 
necessary  to  produce  the  required 
product  or  provide  the  required  service. 

(B)  Production  Capability.  An 
evaluation  of  the  prospective 
contractor's  abihty  to  plan,  control,  and 
integrate  manpower,  facilities,  and  other 
resources  necessary  for  successful 
contract  completion.  This  includes — 

(7)  An  assessment  of  the  prospective 
contractor's  possession  of,  or  the  ability 
to  acquire,  the  necessary  facihties, 
material,  equipment  and  labor  and 

[2]  A  determination  that  the 
prospective  contractor's  system 
provides  for  timely  placement  of  orders 
and  for  vendor  follow-up  and  control. 

(C)  Quality  Assurance  Capability.  An 
assessment  of  the  prospective 
contractor's  capability  to  meet  the 
quality  assurance  requirements  of  the 
proposed  contract.  It  may  involve  an 
evaluation  of  the  prospective 
contractor's  quality  assurance  system, 
personnel,  facilities,  and  equipment. 

(D)  Financial  Capability.  A 
determination  that  the  prospective 
contractor  has  or  can  get  adequate 
financial  resources  to  obtain  needed 
facilities,  equipment  materials,  etc. 

(E)  Accounting  System.  An 
assessment  by  the  Defense  Contract 
Audit  Agency  (DCAA)  of  the  adequacy 
of  the  prospective  contractor's 
accounting  system.  Normally,  a 
contracting  officer  will  request  an 
accounting  system  review  when 
soliciting  contracts  with  progress 
payments  or  cost  or  Incentive  type 
contracts. 

(ii)  The  factors  in  section  III.  Block  20. 
generally  mean — 

(A)  Government  Property  Control.  An 
assessment  of  the  prospective 
contractor's  capability  to  manage  and 
control  Government  property. 

(B)  Transportation.  An  assessment  of 
the  prospective  contractor's  capability 
to  follow  the  laws  and  regulations 
applicable  to  the  movement  of 
Government  material,  or  overweight 
oversized,  hazardous  cargo,  etc. 

(C)  Packaging.  An  assessment  of  the 
prospective  contractor's  ability  to  meet 
all  contractual  packaging  requirements 
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including  preservation,  unit  pack. 
packing,  marking,  and  unitizing  for 
shipment. 

(D)  Security  Clearance.  A 
determination  that  the  prospective 
contractor's  facility  security  clearance  is 
adequate  and  current.  (When  checked, 
the  surveying  activity  will  refer  this 
factor  to  the  Defense  Investigative 
Service  (DIS)). 

(E)  Plant  Safety.  An  assessment  of  the 
prospective  contractor's  abihty  to  meet 
the  safety  requirements  in  the 
solicitation. 

(F)  Environmental /Energy 
Consideration.  An  evaluation  of  the 
prospective  contractor's  ability  to  meet 
specific  environmental  and  energy 
requirements  in  the  solicitation. 

(G)  Flight  Operations  and  Flight 
Safety.  An  evaluation  of  the  prospective 
contractor's  ability  to  meet  flight 
operation  and  flight  safety  requirements 
on  solicitations  involving  the  overhaul 
and  repair  of  aircraft. 

(H)  Other.  If  the  contracting  officer 
wants  an  assessment  of  other  than 
major  factors  A-E  and  other  factors  A- 
G,  check  this  factor.  Explain  the  desired 
information  in  the  Remarks  sections. 

253.213    SmaH  purctuwe  and  oth«r 
simplified  purctuM  procedures  (SF't  18, 
30.44.  1165,OF«347,  34«). 

(e)  OF  347  (10/83),  Order  for  Supplies 
or  Services,  and  OF  348  (10/83),  Order 
for  Supplies  or  Services-Schedule 
Continuation.  DoD  uses  the  DD  Form 
1155.  Order  for  SuppHes  or  Services, 
instead  of  OF  347.  DoD  uses  Optional 
Form  336,  Continuation  Sheet,  instead  of 
OF  348. 

(i)  Use  the  DD  Form  1155  as 
prescribed  in  213.505-2(b)  and  in 
accordance  with  the  instructions  at 
253.213-70. 

(ii)  Use  the  OF  336.  or  a  sheet  of 
paper,  as  a  continuation  sheet  for  the 
DD  Form  1155.  Continuation  sheets  may 
be  printed  on  the  reverse  of  the  DD 
Form  1155. 

(iii)  DD  Form  1155c-l.  Order  for 
Supplies  or  Services  (Commissary 
Continuation  Sheet)  may  be  used  for 
commissary  acquisitions. 

253.213-70    Instructions  for  Comptetfon  of 
DDForm  1155. 

(a)  These  instructions  are  mandatory 
if— 

(1)  Contract  administration  has  been 
assigned  outside  the  purchasing  offlce: 
or 

(2)  The  contractor  is  located  in  the 
continental  United  States  or  Canada. 

(b)  The  entity  codes  (address  codes) 
referenced  in  this  subsection  are  codes 
published  in — 

(1)  DoD  Activity  Address  Directory 
(DODAADJ,  DoD  4000.25-6-M. 


(2)  Military  Assistance  Program 
Address  Directory  System  (MAPAD). 
DoD  4000.25-a-M. 

(3)  Commercial  and  Government 
Entity  (CAGE)  Codes  Handbook  H4/H8. 

(c)  For  orders  requiring  payment  in 
Canadian  currency— 

(1)  State  the  contract  price  in  terms  of 
Canadian  dollars,  followed  by  the 
initials  CN;  e.g..  $1.647.23CN. 

(2)  Indicate  on  the  face  of  the  order — 
(i)  The  U.S./Canadian  conversion  rate 

in  effect  at  the  time  of  the  award;  and 
(ii)  The  U.S.  dollar  equivalent  of  the 
Canadian  dollar  amount. 

(d)  When  the  DD  Form  1155  includes 
FMS  requirements,  clearly  mark  FMS 
requirement  on  its  face.  Specify  within 
the  order  each  FMS  case  identifier  code 
by  line  or  subline  item  number. 

(e)  Instructions  for  DD  Form  1155 
entries.  (Instructions  apply  to  both 
purchase  orders  and  delivery  orders, 
except  Block  2.  which  applies  only  to 
delivery  orders,  and  Block  12.  which 
applies  only  to  purchase  orders.) 

Block 

1  Contract/Purch  Order  No. — 

Enter  the  Procurement  Instrument 
Identification  (PII)  number  and.  when 
applicable,  the  supplementary  identification 
number  for  contracts  and  purchase  orders  as 
prescribed  in  subpart  204.70. 

2  Delivery  Order  No. — 

Enter  PII  number  for  delivery  orders,  when 
applicable,  as  prescribed  in  subpart  204.70. 

3  Date  of  Order- 
Enter  the  two  position  numeric  year,  three 

position  alpha  month,  and  two  position 
numeric  day. 

4  Requisition/Purch  Request  No. — 

Enter  the  number  authorizing  the  purchase. 
When  the  number  differs  by  line  item,  list  it 
in  the  schedule  and  annotate  this  block,  "see 
schedule." 

5  Priority — 

Enter  the  appropriate  Program 
Identification  Code  as  identified  in  Schedule  I 
to  the  Defense  Priorities  and  Allocations 
System  Regulation. 

6  Issued  by — 

Enter  the  name  and  address  of  the  issuing 
office.  In  the  code  block,  enter  the  DODAAD 
code  for  the  issuing  office.  Directly  below  the 
address,  enter:  Buyer/Symbol:  followed  by 
the  buyer's  name  and  routing  symbol. 
Directly  below  the  buyer/symbol,  enter 
Phone:  followed  by  the  buyer's  phone  number 
and  extension. 

7  Administered  by — 

Enter  the  name  and  address  of  the  contract 
administration  activity.  On  purchase  orders 
retained  by  purchasing  offices  for 
administration,  mark  this  block,  "see  block 
6."  Enter  in  the  code  block  the  DODAAD 
code  of  the  contract  administration  activity. 
In  the  lower  right  or  left-hand  comer,  enter 


the  criticality  designator  code  from  FAR 
42.1105. 

8  Delivery  FOB— 
Check  the  applicable  box. 

9  Contractor — 

(i)  Enter  the  full  business  name  and 
address  of  the  contractor.  Enter  in  the  first 
code  block,  the  CAGE  code  of  the  contractor. 

(ii)  If  it  is  known  that  all  the  work  covered 
by  the  order  is  to  be  performed  at  an  address 
different  from  the  address  represented  by  the 
contractor's  code,  and  any  contract 
administration  function  will  be  required  at 
that  facility,  enter  in  the  facility  code  block 
the  organizational  entity  code  for  that 
facility,  i.e.,  H8-1/H8-2  code  for  a  non- 
Govemment  entity  or  DODAAD  code  for  a 
Government  entity.  (Use  DODAAD  codes 
only  to  indicate  "performed  at"  locations  for 
orders  specifying  services  at  a  Government 
location.)  If  it  is  known  that  multiple  facilities 
are  involved,  enter  the  codes  for  all  facilities 
at  which  work  is  to  be  performed,  including 
the  contractor's  code  if  work  is  performed  at 
that  address,  in  the  Optional  Form  336 
Continuation  Sheet  and  mark  the  facility 
code  block  with  "see  schedule." 

10  Deliver  to  FOB  Point  by  (Date)— 

If  a  single  date  of  delivery  applies  to  the 
entire  order,  enter  date  in  this  block.  List 
multiple  delivery  dates  in  the  schedule  and 
mark  this  block  "see  schedule." 

11  Mark  if  Business — 
Check  all  applicable  blocks. 

12  Discount  Terms — 

pjiter  the  discount  for  prompt  payment  in 
terms  of  percentages  and  corresponding  days. 
Express  the  percentages  in  whole  numbers 
and  decimals,  e.g.,  3.25% — 10  days:  0.50% — 20 
days. 

13  Mail  Invoices  to — 

Enter  a  reference  to  the  block  number 
containing  the  address  to  which  invoices  arc; 
to  be  mailed.  When  not  In  Blocks  6,  7. 14,  or 
15,  insert  in  Block  13,  "see  schedule." 

14  Ship  to- 
ll a  single  ship-to  point  applies  to  the  entire 

order,  enter  the  name  and  address  of  that 
point  in  this  block.  In  the  code  block,  enter 
the  DODAAD  code  or  for  FMS  shipments, 
enter  the  MAPAD  code.  Enter  multiple  ship- 
to  points  in  the  schedule  and  mark  this  block, 
"See  Schedule." 

15  Payment  Will  be  Made  by- 
Enter  the  name  and  address  of  the  activity 

making  payment  Enter  in  the  code  block,  the 
DODAAD  code  of  the  paying  activity. 

16  Type  of  Order — 

Check  the  appropriate  box.  If  a  purchase 
order 

(i)  Identify  the  type  of  quotation,  i.e.,  oral, 
letter  or  TWX,  on  which  the  order  is  based. 

(ii)  Check  the  box  when  acceptance  of  the 
purchase  order  is  required  and  enter  the 
number  of  copies  of  the  order  to  be  returned 
to  the  issuing  office. 
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17  Accounting  and  Appropriatioi 
Local  Use — 

Enter  the  accounting  classiflcati 
accounting  classification  refereno 
in  accordance  with  204.7101 

Bk>ck 

18  ItemNc-l-l 

Enter  an  item  number  for  each  i 
supply  or  service  in  accordance  w 
204.71. 

19  Schedule  of  Supplies/Servicet 

The  schedule  contains  several  e 
data.  The  order  and  arrangement  ( 
the  schedule  is  mandatory  for  pun 
delivery  order*  assigned  to  DCMC 
military  departments  for  administi 
is  encouraged  for  all  orders. 

(1)  National  Stock  Number  (NSl 
Total  item  quantity  for  the  line  c 

item  number  followed  by  the  appr 
national  stock  number  or  the  word 
an  NSN  has  not  t)een  assigned.  Or 
line  and  adjacent  to  NSN.  enter  thi 
'Total  Item  Quantity."  This  phrag< 
conjunction  with  the  total  quantit> 
issue,  unit  price,  and  dollar  amoun 
stock  number  or  item  cited  (see  en 
Blocks  20,  21.  22.  and  23). 

(2)  Item  Identification — 

Elnter  first  the  most  descriptive  r 
verb  of  the  supplies  or  services  to  I 
furnished,  supplemented  by  additii 
description  as  prescribed  in  FAR  p 
multiple  accounting  classifications 
the  contract,  enter  the  accounting 
classification  reference  number. 

(3)  Quantity  Variance — 

Enter  the  quantity  variance  pern 
the  line  item  in  terms  of  percentagi 
indicating  whether  the  percentage 
minus  and  if  applicable  to  each  dei 

(4)  Inspection /Acceptance — 
Enter  the  point  at  which  inspecti 

acceptance  will  take  place. 

(5)  Preservation  and  Packaging- 
Enler  the  preservation  requiremc 

item  described.  These  requirement 
expressed  in  terms  of  MlL-STD-20 
Material  Procedures  for  Developmi 
Application  of  Packaging  Requiren: 
MIL-STD-2073-2,  Packaging  Requi 
codes.  They  may  also  be  expressec 
reference  to  applicable  specificatic 

(6)  Packing — 

When  required,  enter  the  packin) 
designator  and  specification,  stand 
document  in  which  the  requirement 
stated  or  state  the  specific  requiren 

(7)  Unitization — 

When  desired  by  the  requiring  ac 
requirement  for  cargo  unitization  fc 
particular  destination  should  be  spi 
shipments  involving  two  or  more  st 
containers  having  an  aggregate  toti 
less  than  20  cubic  feet  or  200  pound 

(8)  Ship  To— 

Enter  the  DODAAD  or  MILSCAP 
2  (cage)  as  appropriate  for  the  entit 
the  ship-to  point  on  the  first  line  an 
corresponding  name  and  address  oi 
succeeding  lines.  If  multiple  accoun 
classifications  apply  to  the  same  lir 
subline  item,  enter  the  accounting 
classification  reference  number.  W1 
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istance  Program 
'  System  (MAPAD). 

and  Government 

des  Handbook  H4/H8. 

quiring  payment  in 

^— 

tract  price  in  terms  of 

followed  by  the 

.647.23CN. 

le  face  of  the  order — 

adian  conversion  rate 

e  of  the  award;  and 

ar  equivalent  of  the 

Tiount. 

)  Form  1155  includes 

,  clearly  mark  FMS 

face.  Specify  within 

S  case  identifier  code 

tem  number. 

or  DD  Form  1155 

ns  apply  to  both 

id  delivery  orders, 

ich  applies  only  to 

d  Block  12.  which 

chase  orders.) 


rder  No. — 

lent  Instrument 
imber  and,  when 
imentary  identiFication 
and  purchase  orders  as 
204.70. 

). — 

•r  delivery  orders,  when 
bed  in  subpart  204.70. 

ion  numeric  year,  three 
,  and  two  position 

Request  No. — 

uthorizing  the  purchase, 
fers  by  hne  item.  list  it 
nnolate  this  block,  "see 


te  Program 

i  identified  in  Schedule  I 

ies  and  Allocations 


address  of  the  issuing 
ck.  enter  the  DODAAD 
ffice.  Directly  below  the 
'Symbol:  followed  by 
routing  symbol, 
yer/symbol.  enter 
e  buyer's  phone  number 


address  of  the  contract 
y.  On  purchase  orders 
g  offices  for 
this  block,  "see  block 
•lock  the  DODAAD 
dministration  activity. 
;ft-hand  comer,  enter 


the  criticality  designator  code  from  FAR 
42.1105. 

8  Delivery  FOB— 
Check  the  applicable  box. 

9  Contractor — 

(i)  Enter  the  full  business  name  and 
address  of  the  contractor.  Enter  in  the  flrsl 
code  block,  the  CAGE  code  of  the  contractor. 

(ii)  If  it  is  known  that  all  the  work  covered 
by  the  order  is  to  be  performed  at  an  address 
different  from  the  address  represented  by  the 
contractor's  code,  and  any  contract 
administration  function  will  be  required  at 
that  facility,  enter  in  the  facility  code  block 
the  organizational  entity  code  for  that 
facility,  i.e..  H8-1/H8-2  code  for  a  non- 
Govemment  entity  or  DODAAD  code  for  a 
Government  entity.  (Use  DODAAD  codes 
only  to  indicate  "performed  at"  locations  for 
orders  specifying  services  at  a  Government 
location.)  If  it  is  known  that  multiple  facilities 
are  involved,  enter  the  codes  for  all  facilities 
at  which  work  is  to  l>e  performed,  including 
the  contractor's  code  if  work  is  performed  at 
that  address,  in  the  Optional  Form  336 
Continuation  Sheet  and  mark  the  facility 
code  block  with  "see  schedule." 

10  Deliver  to  FOB  Point  by  (Date)— 

If  a  single  date  of  delivery  applies  to  the 
entire  order,  enter  date  in  this  block.  List 
multiple  delivery  dates  in  the  schedule  and 
mark  this  block  "see  schedule." 

11  Mark  if  Business — 
Check  all  applicable  blocks. 

12  Discount  Terms — 

Enter  the  discount  for  prompt  payment  in 
terms  of  percentages  and  corresponding  days. 
Express  the  percentages  in  whole  numbers 
and  decimals,  e.g..  3.25% — 10  days;  0.50% — 20 
days. 

13  Mail  Invoices  to— 

Enter  a  reference  to  the  block  number 
containing  the  address  to  which  invoices  an; 
to  be  mailed.  When  not  In  Blocks  6.  7. 14.  or 
15.  insert  in  Block  13,  "see  scheiduie." 

14  Ship  to—    . 

If  a  single  ship-to  point  applibs  to  the  entire 
order,  enter  the  name  and  address  of  that 
point  in  this  block.  In  the  code  block,  enter 
the  DODAAD  code  or  for  FMS  shipments, 
enter  the  MAPAD  code.  Enter  multiple  ship- 
to  points  in  the  schedule  and  mark  this  block. 
"See  Schedule." 

15  Payment  Will  be  Made  by- 
Enter  the  name  and  address  of  the  activity 

making  payment.  Enter  in  the  code  block,  the 
DODAAD  code  of  the  paying  activity. 

16  Type  of  Order — 

Check  the  appropriate  box.  If  a  purchase 
order 

(i)  Identify  the  type  of  quotation,  i.e..  oral, 
letter  or  TWX.  on  which  the  order  is  based. 

(ii)  Check  the  box  when  acceptance  of  the 
purchase  order  is  required  and  enter  the 
number  of  copies  of  the  order  to  be  returned 
to  the  issuing  office. 


17  Accounting  and  Appropriation  Data/ 
Local  Use — 

Enter  the  accounting  classiPication  and  the 
accounting  classification  reference  nuraber(8) 
in  accordance  with  204.7108. 

Block  1 1 

18  Item  No.— 

Enter  an  item  number  for  each  item  of 
supply  or  service  in  accordance  with  subpart 
204.71. 

19  Schedule  of  Suppiiefl/Service»— 

The  schedule  contains  several  elements  of 
data.  The  order  and  arrangement  of  data  in 
the  schedule  is  mandatory  for  purchase  and 
delivery  orders  assigned  to  EKIMC  or  the 
military  departments  for  administration  and 
is  encouraged  for  all  orders. 

(1)  National  Stock  Number  (NSN)— 
Total  item  quantity  for  the  line  or  subline 

item  number  followed  by  th«  appropriate 
national  stock  number  or  the  word  "none"  if 
an  NSN  has  not  been  assigned.  On  the  same 
line  and  adjacent  to  NSN.  enter  the  words 
"Total  Item  Quantity."  This  phrase  is  used  in 
conjunction  with  the  total  quantity,  unit  of 
issue,  unit  price,  and  dollar  amount  of  the 
stock  number  or  item  cited  (see  entries  for 
Blocks  2a  21,  22.  and  23). 

(2)  Item  Identification — 

Enter  first  the  most  descriptive  noun  or 
verb  of  the  supplies  or  services  to  be 
furnished,  supplemented  by  additional 
description  as  prescribed  in  FAR  part  Itt  If 
multiple  accounting  classifications  apply  to 
the  contract,  enter  the  accounting 
classification  reference  number. 

(3)  Quantity  Variance — 

Enter  the  quantity  variance  permitted  for 
the  line  item  in  terms  of  percentages, 
indicating  whether  the  percentage  is  plus  or 
minus  and  if  applicable  to  each  destination. 

(4)  Inspection/ Acceptance — 
Enter  the  point  at  which  inspection/ 

acceptance  will  take  place. 

(5)  Preservation  and  Packaging — 

Enter  the  preservation  requirements  for  the 
item  described.  These  requirements  may  be 
expressed  in  terms  of  MlL-STD-2073-1,  DoD 
Material  Procedures  for  Uevelopmenf  and 
Application  of  Packaging  Requirements,  and 
MIL-STD-2073-2.  Packaging  Requirements, 
codes.  They  may  also  be  expressed  by 
reference  to  applicable  specifications. 

(6)  Packing — 

When  required,  enter  the  packing  level 
designator  and  specification,  standard,  or 
document  in  which  the  requirements  are 
stated  or  state  the  specific  requirements. 

(7)  Unitization — 

When  desired  by  the  requiring  activity,  a 
requirement  for  cargo  unitization  for  a 
particular  destination  should  be  specified  for 
shipments  involving  two  or  more  shipping 
containers  having  an  aggregate  total  of  not 
less  than  20  cubic  feet  or  20U  pounds. 

(8)  Ship  To— 

Enter  the  DODAAD  or  MILSCAP  H8-1/H8- 
2  (cage)  as  appropriate  for  the  entity  code  of 
the  ship-to  point  on  the  first  line  and  the 
corresponding  name  and  address  on 
succeeding  lines.  If  multiple  accounting 
classifications  apply  to  the  same  line  or 
subline  item,  enter  the  accounting 
classification  reference  number.  When 


several  Items  are  to  be  shipped  to  the  same 
point,  the  code  will  be  listed;  but  it  will  not 
be  necessary  to  repeat  the  address. 

(9)  Delivery  Date- 
When  multiple  delivery  dates  apply,  enter 

the  required  date  of  delivery  on  the  same  line 
with  ship-to  code. 

(10)  Mark  For— 

Enter  the  DODAAD  or  MILSCAP  H8-1/H8- 
2  (cage)  as  appropriate  for  the  entity  code  on 
the  first  line  and  name  and  address  of  the 
ultimate  recipient  of  the  supplies  and  services 
on  succeeding  lines. 

20  Quantity  Ordered/Accepted — 

Enter  the  total  quantity  ordered  for  the  line 
item.  If  applicable,  enter  the  breakdo%vn  on 
quantities  for  each  ship-to  point  within  the 
line  item. 

21  Unit- 
Enter  the  unit  of  measure  applicable  to  the 

line  itenfL 

22  Unit  Price- 
Enter  the  unit  price  applicable  to  the  line 

item. 

23  Amount — 

Enter  the  extended  dollar  amount  (quantity 
X  unit  price)  for  each  line  item. 

24  Contracting/Orderiitg  Officer- 
Enter  the  contracting/ordering  officer's 

signature. 

25  Total  Amount- 
Enter  the  total  dollar  amount  for  all  line 

items  on  the  order. 

26  thru  42    These  blocks  are  used  in  the 
receiving  and  payment  functions.  Procedures 
for  making  entries  are  prescribed  by  the 
respective  departments. 

253.215    Contracting  by  negotiation. 

253.215-70    DO  Fonn1547,  Record  of 
Wtlghtad  GuidMnM  Application. 

(a)  Use  the  DD  Form  1547  as 
prescribed  in  215.970. 

(b)  General  instructions.  (1)  Report 
amounts  as  they  relate  to  the  price  of 
the  contract  action  without  regard  to 
fimding  status  (e.g.,  amounts  obligated). 

(2)  Express  all  dollar  values  to  the 
nearest  whole  value  (e.g., 
$200,008.55  =  $200,009). 

(3)  Express  all  percentages  to  the 
nearest  hundredth  or  thousandth  as 
appropriate  (e.g..  interest  rate — 8.25%  or 
8.257%). 

(4)  If  the  contracting  office  is  exempt 
from  reporting  to  the  DoD  management 
information  system  on  profit  and  fee 
statistics  (see  215.975),  do  not  complete 
Blocks  1.  4.  5.  6.  7.  8.  9. 10. 11.  or  12. 

(5)  Report  an  option  amount  for 
additional  quantities  as  a  separate 
contract  action  when  exercised. 

(0)  Even  though  fixed-price  type 
contract  actions  are  negotiated  on  the 
basis  of  total  price,  prepare  the 
negotiation  summary  portion  of  the  DD 
Form  1547  showing  the  contracting 
officer's  best  estimates  of  cost  and 
profit. 


(7)  Ensure  compliance  with  215.871-5. 

(8)  For  indefinite  dehvery-type 
contracts,  prepare  a  consolidated  DD 
Form  1547  for  annual  requirements 
expected  to  exceed  $500,000. 

(9)  Prepare  a  consolidated  DD  Form 
1547,  if  possible,  when  multiple  profit 
rates  apply  to  a  single  negotiation. 

(c)  Specific  instructions  for 
completion  of  DD  Form  1547.  (1)  Block 
1— Report  No.  Enter  the  four-digit  local 
control  number  followed  by  a  dash  and 
the  last  two  digits  of  the  fiscal  year  (e.g., 
0004-90  for  4fh  action  in  fiscal  year 
1990).  Each  field  contracting  office 
participating  in  profit  reporting  shall 
estabhsh  a  control  system  for 
consecutively  numbering  completed  DD 
Forms  1547.  Always  start  with  0001  at 
the  beginning  of  each  fiscal  year  and 
always  use  four  digits.  This  number  will 
identify  the  specific  DD  Form  1547  in 
DoD's  management  information  system 
and  will  be  used  for  follow-up  actions. 

(2)  Block  2— Basic  Procurement 
Instrument  Identification  No.  Enter  the 
identifying  contract  number  assigned 
per  204.7a  (Block  Bl  of  the  DD  350). 

(3)  Block  3— SPUN.  Enter  the 
supplemental  procurement  instrument 
identification  number  for  supplemental 
agreements  or  other  modifications, 
assigned  per  204.70.  (Block  B2  of  the  DD 
350). 

(4)  Block  4— Date  of  Action,  (i)  Year. 
Enter  the  last  two  digits  of  the  year  the 
action  was  negotiated  (e.g..  90  for  1990). 

(ii)  Month.  Enter  the  two  digit  number 
for  the  month  the  action  was  negotiated 
(e.g..  09  for  September). 

(5)  Block  5— Contracting  OfTice  Code. 
Enter  the  code  assigned  the  contracting 
office  per  DoD  Procurement  Coding 
Manual.  Volume  III,  (Block  A3  of  the  DD 
350). 

(6)  Block  6— Name  of  Contractor. 
Enter  the  contractor's  name  (including 
division  name),  (Block  B5C  of  the  DD 
350). 

(7)  Block  7— DUNS  Number.  Enter  the 
contractor  establishment  code  number. 
(Block  B5A  of  the  DD  350). 

(8)  Block  8— Federal  Supply  Code. 
Enter  the  code  used  in  Block  B12A  of  the 
DD350. 

(9)  Block  9— DOD  Claimant  Program. 
Enter  the  code  used  in  Block  B12B  of  the 
DD350. 

(10)  Block  10— Contract  Type  Code. 
Enter  the  appropriate  code — 


Descfiption 


FPR  (a«  types).. 
FPI(alUyp«)_ 

FFP 

FP(E) 

CPFF 


Code 
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Descfiption 


CPIF  (all  type«)_ 


Code 


(11)  Block  11— Type  Effort.  Enter  the 
appropriate  code — 


Description 


Maniftacturing 

Researcti  aod  Development- 
Services. 


Code 


(12)  Block  l^-Use  Code.  Enter  the 
appropriate  code  for  use  of  the  weighted 
guidelines  method — 


OescnpOon 


Standard     weighted     guidelines     method 

(21 5.971 ) _ 

Alternate  performance  risk,  no  facilities 

employed  (21 5.971 -2(c)(2)) 

Alternate     facilities     capital     employed 

(2l5.97l-4<cM2)) _ 

Alternate  structured  approach  (215.973) 

Modified    weighted    guidelines    approach 
(21 5.972) 


Code 


(13)  Blocks  13  through  20— Cost 
Category  Objective.  Enter  the 
prenegotiation  objectives.  Include 
contractor  independent  research  and 
development/bid  and  proposal  in  the 
general  and  administrative  expenses  in 
Block  19. 

(14)  Blocks  21  through  2^-Weighted 
Guidelines  Profit  Factors.  Enter  the 
amounts  determined  in  215.971  or 
215.972.  This  section  is  not  required  to 
be  completed  when  using  an  alternate 
structured  approach  (215.973). 

(15)  Block  30— Total  Profit  Objective. 
Enter  the  total  of  Blocks  24.  25.  26.  28, 
and  29.  This  section  is  not  required  to  be 
completed  when  using  an  alternate 
structured  approach  (215.973). 

(16)  Blocks  31  through  35— Negotiation 
Summary.  Complete  as  indicated  on  the 
form.  For  fixed-price  type  contracts 
negotiated  on  a  total  price  basis,  enter 
the  contracting  ofRcer's  best  estimates 
of  cost  and  profit.  When  using  an 
alternate  structured  approach,  see 
215.973(b)(2)  for  offsets. 

(17)  Blocks  36  through  39— Contracting 
Officer  Approval  The  contracting 
officer  shall  sign  the  form.  Include  a 
complete  (with  area  code)  commercial 
telephone  number  to  facilitate  any 
follow-up  actions. 

(18)  Blocks  96  through  99-OptionaI 
Use.  Complete  in  accordance  with 
department/agency  procedures,  if  any. 

Note:  Department  of  Defense  Acquisition 
Forms  are  not  publi$hed  in  the  Federal 
Register  or  the  Code  of  Federal  Regulations. 
For  the  convenience  of  the  user,  the  list  set 


forth  below  includes  section  numbers,  form 
numbers,  and  titles. 

253.303-250    Material  Inspection  and 

Receiving  Report. 
253.303-250C    Material  Inspection  and 

Receiving  Report-Continuation  Sheet. 
253.303-250-1    Tanker/Bai^e  Material 

Inspection  and  Receiving  Report. 
253.303-346    Raw  (Basic  Processed)  and 

Semi-Fabricated  Stock  Form. 
253.303-347    Bill  of  Materials  for— Sub- 
Contracted  Parts— Purchased  Parts— 
Government-Furnished  Property. 
253.303-350    Individual  Contracting  Action 

Report 
253.303-375    Production  Progress  Report. 
253.303-375C    Production  Progress  Report 

(Continuation). 
253.303-375-2    Delay  in  Delivery. 
253.303-416    Purchase  Request  for  Coal, 

Coke  or  Briquettes. 
253.303-428    Communication  Service 

Authorization. 
253.303-448    Military  Interdepartmental 

Purchase  Request. 
253.303-448-2     Acceptance  of  MIPR. 
253.303-679    Statement  of  Compliance. 
253.303-682    Report  of  Inventions  and 

Subcontracts. 
253.303-1057    Monthly  Contracting  Summary 

of  Actions  $25,000  or  Less. 
253.303-1114    InsUTictions  for  Use  of 
Contract  Termination  Settlement  and 
Inventory  Schedule  Forms. 
253.303-1131    Cash  Collection  Voucher. 
253.303-1149    Requisition  and  Invoice/ 

Shipping  Document 
253.303-1155    Order  for  Supplies  or  Services. 
253.303-1155C-1    Order  for  Supplies  or 
Services  (Commissary  Continuation 
Sheet). 
253.303-1342    Property  Record. 
253.303-1346    Single  Line  Item  Requisition 

System  Document  (Manual). 
253.303-1348m    Single  Line  Item  Requisition 

System  Document  (Mechanical). 
253.303-1346-1    Single  Line  Item  Release/ 

Receipt  Dociunent. 
253.303-1364    Transportation  Control  and 
Movement  Document. 

253.303-1391     FY  19 Military 

Construction  Project  Data. 
253.303-1419    Industrial  Plant  Equipment 

Requisition. 
253.30^-1423    Contract  Data  Requirements 

List 
253.303-1423-1    Contract  Data  Requirements 

List  (1  Data  Item). 
253.303-1423-2    Contract  Data  Requirements 

List  (2  Data  Items). 
243.303-1425    Specifications  and  Standards 

Requisition. 
253.303-1484    Post-Award  Conference 

Record. 
253.303-1507    Work  Stoppage  Report. 
253.303-1513    United  States  Department  of 

Defense  Offer  and  Acceptance. 
253.303-1535    Request/Approval  for 

Authority  to  Advertise. 
253.303-1547    Record  of  Weighted 

Guidelines  Application. 
253.303-1568    Labor  SUndards  Investigation 

Summary  Sheet. 
253.303-1592    Contract  Cross  Reference 
Data. 


253.303-1593    Contract  Administration 

Completion  Record. 
253.303-1594    Contract  Completion 

Statement 
253.303-1597    Contract  Qoseout  Check-List. 
253.303-1598    Contract  Termination  Status 

Report. 
253.303-1635    Plant  Clearance  Case  Register. 
253.303-1637    Notice  of  Acceptance  of 

Inventory  Schedules. 
253.303-1638    Report  of  Disposi  tion  of 

Contractor  Inventory. 
253.303-1639    Scrap  Warranty. 
253.303-1640    Request  for  Plant  Clearance. 
253.303-1641     Disposal  Determination 

Approval. 
253.303-1651     Industrial  Equipment 

Modernization  Program  Post  Analysis 
Report. 
253.303-1653    Transportation  Data  for 

Solicitations. 
253.303-1654    Evaluation  of  Transportation 

Cost  Factors. 
253.303-1659    Application  for  U.S. 

Government  Shipping  Documentation/ 
Instructions. 
253.303-1662    Property  in  the  Custody  of 

Contractors. 
253.303-1664    Data  Item  Description. 
253.303-1707    Information  to  Offerors  or 

Quoters. 
253.303-1851    Automation  Equipment 

Requirement. 
253.303-1861    Contract  Facilities  Capital 

Cost  of  Money. 
253.303-1921    Cost  Data  Summary  Report. 
253.303-1921-1    Functional  Cost-Hour 

Report. 
253.303-2025    Packaging  Change 
Recommendation/ Approval. 
253.303-2051    Request  for  Assignment  of  a 
Commercial  and  Government  Entity 
(CAGE)  Code. 
253.303-2051-1    Request  for  Information/ 
Verification  of  Commercial  and 
Government  Entity  (CAGE)  Code 
253.303-2139    Subcontract  Report  of  Foreign 

Purchases. 
253.303-2222    Short  Form  Research  Contract 

(SFRC)  Modification. 
253.330-2222-1    Representations  and 

Certifications  from  Offerors  Submitting 
Proposals  Under  DEARS  35.70. 
253.303-2222-2    Short  Form  Research 

Contract  Research  Proposal  Cover  Page. 
253.303-2579    Small  Business  Coordination 
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ROYALTY  FEES  ON  COMMERCIAL 
SALES 

Sec. 

270.000  Scope. 

270.001  Definitions. 

270.002  Policy. 

270.003  Applicability. 

270.004  Determining  recoupment  chargef . 

270.005  Waivers  (including  reductions). 

270.006  Department  of  Defense  (DoD)  focol 
points. 

270.007  Contract  clause. 


Federal  Registei 

Authority:  5  U.S.C.  301. 10  U.S.C. 
Directive  5000.35,  FAR  subpart  1.3. 

270.000  Scope. 

(a)  This  part  sets  forth  policy 
procedures  established  in  DoD 
Recoupment  of  Nonrecurring  C 
Sales  of  U.S.  Products  and  Tecl 
for  the  recovery  of  nonrecurrin 
and  royalty  fees  on  commercia 
contractors  of  products,  compo 
and  related  technology  develop 
DoD  appropriations  or,  in  speci 
with  foreign  military  sale  (FMS 
customer  funds. 

(b)  The  policy  apphes  to  mat 
equipment,  licenses,  derivative 
computer  software,  and  techni( 

(c)  The  objective  of  recovery 
ensure  that  a  non-U.S.  Govemr 
customer  pays  a  fair  share  of  t) 
nonrecurring  investment  costs  i 
by  the  DoD  or  a  foreign  govemi 

270.001  Definitions. 
Definitions  of  terms  used  in  t 

are  in  the  clause  at  252.270-700 
Recovery  of  Nonrecurring  Cost; 
Royalty  Fees  on  Commercial  Si 

270.002  Policy. 

(a)  DoD  policy  is  to  recover  a 
share  of  its  investment  in  nonre 
costs  related  to  products,  and/( 
price  for  its  contribution  to  the 
development  of  related  technol 
when  the  products  are  sold.  an( 
when  technology  is  transferred 
foreign  government,  intemation 
organization,  foreign  commercii 
domestic  organization  (hereafte 
referred  to  collectively  as  "cust 
for  coproduction,  assembly  or  li 
production  for  the  same  or  deri^ 
items.  This  fair  share  is  recover 
through  the  assessment  of  nonn 
recoupment  charges  or  royalty  I 
established  by  the  DoD. 

(b)  In  selected  cases,  DoD  pol 
recover,  on  behalf  of  a  foreign 
government  or  international 
organization,  a  fair  share  of  the 
nonreciu"ring  costs  for  a  special 
or  product  paid  by  the  foreign 
government  or  international 
organization  imder  an  FMS  cast 
subsequent  non-U.S.  Govemme 
customers  purchase  the  same 
specialized  feature(s).  The  U.S. 
Government  normally  will  not  c 
this  recoupment  on  behalf  of  a  f 
government  beyond  eight  years 
date  of  the  acceptance  of  the  or 
DoD  Offer  and  Acceptance  (DD 
1513)  that  included  the  nonrecui 
investment    1 1 

27a003    Appllcabinty. 

(a)  These  policies  apply  to  the 
products  and  technologies  that  i 
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SUBCHAPTER  I— AGENCY 
SUPPLEMENTARY  REGULATIONS 

PART  270— RECOVERY  OF 
NONRECURRING  COSTS  AND 
ROYALTY  FEES  ON  COMMERCIAL 
SALES 

Sec. 

270.000  Scope. 

270.001  DefiniUons. 

270.002  Policy. 

270.003  Applicability. 

270.004  Determining  recoupment  charge; . 

270.005  Waivers  (including  reductions). 

270.006  Department  of  Defense  (DoD)  focal 
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270.007  Contract  clause. 


Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

270.000  Scope. 

(a)  This  part  sets  forth  policy  and 
procedures  established  in  DoDD  2140.2, 
Recoupment  of  Nonrecurring  Costs  on 
Sales  of  U.S.  Products  and  Technology, 
for  the  recovery  of  nonrecurring  costs 
and  royalty  fees  on  commercial  sales  by 
contractors  of  products,  components, 
and  related  technology  developed  with 
DoD  appropriations  or,  in  special  cases, 
with  foreign  military  sale  (FMS) 
customer  funds. 

(b)  The  policy  applies  to  material, 
equipment,  licenses,  derivative  items, 
computer  software,  and  technical  data. 

(cj  The  objective  of  recovery  is  to 
ensure  that  a  non-U.S.  Government 
customer  pays  a  fair  share  of  the 
nonrecurring  investment  costs  incurred 
by  the  DoD  or  a  foreign  government. 

270.001  Definitions. 

Definitions  of  terms  used  in  this  part 
are  in  the  clause  at  252.270-7000. 
Recovery  of  Nonrecurring  Costs  and 
Royalty  Fees  on  Commercial  Sales. 

270.002  Policy. 

(a)  DoD  policy  is  to  recover  a  fair 
share  of  its  investment  in  nonrecurring 
costs  related  to  products,  and/or  a  fair 
price  for  its  contribution  to  the 
development  of  related  technology, 
when  the  products  are  sold,  and/or 
when  technology  is  transferred  to  a 
foreign  government,  international 
organization,  foreign  commercial  firm,  or 
domestic  organization  (hereafter 
referred  to  collectively  as  "customers") 
for  coproduction,  assembly  or  licensed 
production  for  the  same  or  derivative 
items.  This  fair  share  is  recovered 
through  the  assessment  of  nonrecurring 
recoupment  charges  or  royalty  fees 
established  by  the  DoD. 

(b)  In  selected  cases.  DoD  policy  is  to 
recover,  on  behalf  of  a  foreign 
government  or  international 
organization,  a  fair  share  of  the 
nonrecurring  costs  for  a  special  feature 
or  product  paid  by  the  foreign 
government  or  international 
organization  imder  an  FMS  case  where 
subsequent  non-U.S.  Government 
customers  purchase  the  same 
specialized  feature(s].  The  U.S. 
Government  normally  will  not  collect 
this  recoupment  on  behalf  of  a  foreign 
government  beyond  eight  years  from  the 
date  of  the  acceptance  of  the  original 
DoD  Offer  and  Acceptance  (DD  Form 
1513)  that  included  the  nonrecurring 
investment. 

27a003    Applicability. 

(a)  These  policies  apply  to  those 
products  and  technologies  that  were 


developed  with  DoD  appropriations  or 
funds,  and  in  special  cases  foreign 
customer  funds,  on  which  a  noru-ecurring 
recoupment  charge  or  royalty  fee  has 
been  or  will  be  established. 

(b)  In  the  absence  of  an  established 
lecoupment  amount,  full  recovery  of  the 
nonrecurring  cost  charge/royalty, fee  is 
required.  It  is  incumbent  upon  the 
contractor  to  notify  the  U.S.  Government 
of  all  pending  commercial  sales  that 
may  be  subject  to  a  recoupment  charge 
so  that  the  appropriate  charge  may  be 
established  and  identified  to  the 
contractor. 

(c)  Revised  charges  shall  be  effective 
8S  of  the  date  of  revision  and  shall  not 
be  retroactively  applied  to  past  sales  or 
to  sales  consiunmated  by  a  written 
contract  between  the  parties  before  the 
effective  date  of  the  revised  charge. 

(d)  the  policies  do  not  apply  when  the 
sale  is  to  a  U.S.  Government 
organization  or  when  a  contract  is 
awarded  by  DoD  under  the  FMS 
Program.  When  a  sale  is  made  under 
authority  of  the  FMS  Program,  charges 
prescribed  by  DoDD  2140.2,  Recoupment 
of  Nonrecurring  Costs  on  Sales  of  U.S. 
Products  and  Technology,  shall  be 
assessed  by  the  DoD  o^icial  responsible 
for  the  presentation  of  the  DD  Form 
1513.  Such  charges  shall  not  be  included 
in  the  contract  price. 

270.004    Determining  recoupment  charges. 

(a)  The  recoupment  charge  is  based 
on  information  recorded  in  DoD 
accoimting  records  or  DoD  budget 
justification  documents  and  DoD 
estimates  of  quantities  to  be  produced. 
The  military  department  may  consult 
with  the  contractor  to  obtain  contractor 
marketing  assessments.  The  charge  will 
be  established  by  the  DoD  in 
accordance  with  DoDD  2140.2. 
Recoupment  of  Nonreciuring  Costs  on 
Sales  of  U.S.  Products  and  Technology. 

(b)  If  an  issue  concerning  the  amount 
cannot  be  resolved,  the  military 
department  will,  within  90  days,  request 
guidance  from  the  Director.  Defense 
Security  Assistance  Agency.  The 
contractor  may  request  that  a  charge  be 
reviewed  if  significant  changes  in 
factors  or  assum.ptions  have  occurred. 

(c)  When  a  contractor  negotiates  the 
sale,  coproduction  or  licensed 
production,  or  transfer  of  technology,  of 
a  DoD  developed  item  or  a  derivative  of 
a  DoD  developed  item,  the  contractor 
will  request  the  appropriate  charge  from 
the  DoD  focal  point  in  270.006. 

270.005    Waivers  (Including  reductions). 

(a)  Waiver  or  reduction  of  the  charges 
prescribed  may  be  approved  for  a 
commercial  sale  based  on  the  same 
criteria  for  waivers  granted  under  FMS 


or  if  the  domestic  sale  is  in  the  best 
interest  of  the  United  States  to  satisfy  a 
demonstrable  right  of  the  manufacturer 
or  the  purchaser  or  to  obtain  advantage 
to  the  U.S.  Government. 

(b)  A  waiver  shall  not  be  approved  for 
a  sale  once  consummated,  imless  the 
acceptance  was  conditional  upon 
approval  of  the  waiver.  A  waiver  shall 
not  be  granted  in  connection  with  a 
direct  commercial  sale  if  such  a  waiver 
could  not  have  been  granted  legally  in 
connection  with  a  sale  made  under  the 
FMS  Program. 

(c)  Requests  for  waivers  associated 
with  foreign  sales  should  originate  with 
the  foreign  government  and  shall  be 
submitted  to  the  Director  of  the  Defense 
Security  Assistance  Agency.  The 
request  shall  contain  information 
regarding  the  extent  of  standardization 
and  a  statement  of  facts  regarding  the 
program,  benefits  expected  and  other 
justification,  and  any  calculations 
necessary  to  quantify  the  waiver  and 
the  benefits  to  the  U.S.  Government. 
Waivers  will  be  evaluated  on  a  case-by- 
case  basis  only,  and  blanket  waivers 
will  not  be  considered.  Any  waiver 
approved  for  a  direct  commercidi  sale  to 
a  foreign  government  requires  a 
certification  by  the  contractor  that 
reductions  have  been  passed  on  to  the 
customer.  The  Director  of  the  Defense 
Security  Assistance  Agency  is  the  only 
waiver  approval  authority. 

(d)  Requests  for  waivers  associated 
uith  domestic  sales  may  originate  with 
a  DoD  component,  or  a  defense 
contractor  (vice  president  or  higher)  and 
shall  be  submitted  to  the  Under 
Secretary  of  Defense  for  Acquisition. 
The  request  shall  contain  information 
regarding  the  dollar  value  of  the  waiver, 
benefit  to  be  derived  by  the  DoD.  the 
names  of  foreign  and  domestic 
competitors,  impact  on  the  U.S. 
Government  balance  of  payments, 
demonstrable  rights  of  the  manufacturer 
or  purchaser,  and  any  other  justification 
for  the  waiver.  Blanket  waiver  requests 
are  discouraged,  but  may  be  granted  in 
extraordinary  circumstances. 

270.006    Department  of  Defense  (DoO) 
focal  points. 

DoD  focal  points  maintain  a  central 
data  base  on  established  charges.  The 
DoD  focal  points  are  as  follows — 

(a)  Army:  U.S.  Army  Security  Affairs 
Command.  ATTN:  AMSAC-JU>,  5001 
Eisenhower  Avenue.  Alexandria.  VA 
22333-0001. 

(b)  Navy:  Commanding  Officer.  Navy 
International  Logistics  Control  Office, 
700  Robbins  Avenue  (Code  10), 
Philadelphia.  PA  19111-5095. 


36S72         Federal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations 


F(Bderal  Registe: 


(c)  Air  Force:  Chief,  Security 
Assistance  Division,  Deputy  Comptroller 
Cost  and  Economics.  Department  of  the 
Air  Force.  Washington,  DC  20330-5018. 

27a007    Contract  clause. 

To  ensure  the  recovery  of  an 
appropriate  share  of  DoD  investment  in 
nonrecurring  costs,  use  the  clause  at 
252.270-7000.  Recovery  of  Nonrecurring 
Costs  and  Royalty  Fees  on  Commercial 
Sales,  in  all  research,  development  test, 
and  evaluation,  and  production 
contracts  and  subcontracts  of  $1  million 
or  more.  This  clause  requires  the 
contractor  and  qualifying  subcontractors 
to  pay  the  U.S.  Government  the  amounts 
established  by  the  U.S.  Government  in 
the  event  of  the  contractor's  commercial 
sale  or  transfer  of  products  or  related 
technology,  that  meet  the  criteria  of 
270.803. 

Appendix  A — Anned  Services  Board  of 
Contract  Appeals 

Sec. 

Part  1— Charter 

Part  2— Rules 

Authority:  5  U.S.C.  301.  U.S.C  2202.  DoD 
Directive  5000.35.  FAR  subpart  1  J. 

Aimed  Services  Board  of  Contract  Appeals 

Approved  1  May  1962. 
Revised  1  May  1969. 
Revised  1  September  1973. 
Revised  1  July  1979. 

Part  1— Charter 

1.  There  is  created  the  Armed  Services 
Board  of  Contract  Appeals  which  is  hereby 
designated  as  the  authorized  representative 
of  the  Secretary  of  Defense,  the  Secretary  of 
the  Army,  the  Secretary  of  the  Navy  and  the 
Secretary  of  the  Air  Force,  in  hearing, 
considering  and  determining  appeals  by 
contractors  from  decisions  of  contracting 
officers  or  their  authorized  representatives  or 
other  authorities  on  disputed  questions. 
These  appeals  may  be  taken  (a)  pursuant  to 
the  Contract  Disputes  Act  of  1978  (41  U.S.C. 
Sec.  601,  et  seq.).  (b)  pursuant  to  the 
provisions  of  contracts  requiring  the  decision 
by  the  Secretary  of  Defense  or  by  a  Secretary 
of  a  Military  Department  or  their  duly 
authorized  representative  or  board,  or  (c) 
pursuant  to  the  provisions  of  any  directive 
whereby  the  Secretary  of  Defense  or  the 
Secretary  of  a  Military  Department  has 
granted  a  right  of  appeal  not  contained  in  the 
contract  on  any  matter  consistent  with  the 
contract  appeals  procedure.  The  Board  may 
determine  contract  disputes  for  other 
departments  and  agencies  by  agreement  The 
Board  shall  operate  under  general  poUcies 
established  or  approved  by  the  Under 
Secretary  of  Defense  (Research  and 
Engineering). 

2.  Membership  of  the  Board  shall  consist  of 
attorneys  at  law  who  have  been  qualified  in 
the  manner  prescribed  by  the  Contract 
Disputes  Act  of  197B.  Members  of  the  Board 
are  hereby  designated  Administrative  Judges. 
There  shall  be  appointed  from  members  of 
the  Board  a  chairman  and  two  or  more  vice- 


chairmen.  Appointment  of  the  chairman  and 
vice-chairmen  and  other  members  of  the 
Board  shall  be  made  by  the  Under  Secretary 
of  Defense  (Research  and  Engineering)  and 
the  Assistant  Secretaries  of  the  Military 
Departments  responsible  for  procurement 
The  chairman  and  vice-chairmen  shall  serve 
in  that  capacity  for  a  two-year  term  unless 
sooner  removed  or  reappointed  for  an 
additional  term  or  terms.  The  Under 
Secretary  will  also  designate  the  order  in 
which  the  vice-chairmen  will  act  for  the 
chairman  in  his  absence.  In  the  absence  of  a 
vice-chairman,  the  chairman  or  acting 
chairman  may  designate  a  member  of  the 
Board  to  serve  as  a  temporary  vice-chairman. 

3.  It  shall  be  the  duty  and  obligation  of  the 
members  of  the  Armed  Services  Board  of 
Contract  Appeals  to  decide  appeals  on  the 
record  of  the  appeal  to  the  best  of  their 
knowledge  and  ability  in  accordance  witii 
applicable  contract  provisions  and  in 
accordance  with  law  and  regulation  pertinent 
thereto. 

4.  The  chairman  of  the  Board  shall  be 
responsible  for  establishing  appropriate 
divisions  of  the  Board  to  provide  for  the  most 
effective  and  expeditous  handling  of  appeals. 
He  shall  be  reponsible  for  assigning  appeals 
to  the  divisions  for  decision  without  regard  to 
the  military  department  or  other  procuring 
agency  which  entered  into  the  contract  A 
division  may  consist  of  one  or  more  members 
of  the  Board  The  chairman  shall  designate 
one  member  of  each  division  as  the  division 
head.  The  division  heads  and  the  chairman 
and  vice-chairmen  shall  constitute  the  senior 
deciding  group  of  the  Board.  A  majority  of  the 
members  of  a  division  or  of  the  senior 
deciding  group  shall  constitute  a  quorum  for 
the  transaction  of  the  business  of  each, 
respectively.  Decisions  of  the  Board  shall  be 
by  majority  vote  of  the  members  of  a  division 
participating  and  the  chairman  and  a  vice- 
chairman,  unless  the  chairman  refers  the 
appeal  for  decision  by  the  senior  deciding 
group.  The  decision  of  the  Board  in  cases  so 
referred  to  the  senior  deciding  group  shall  be 
by  majority  vote  of  the  participating  members 
of  that  group.  The  chairman  may  refer  an 
appeal  of  unusual  difficulty,  significant 
precedential  imporiance,  or  serious  dispute 
within  the  normal  decision  pr6ces8  for 
decision  by  the  senior  deciding  group.  An 
appeal  involving  $50,000  or  less  may  be 
decided  by  a  single  member  or  fewer 
members  of  the  Board  than  hereinbefore 
provided  for  cases  of  unlimited  dollar 
amount  under  accelerated  or  expedited 
procedures  as  provided  in  the  Rules  of  the 
Board  and  the  Contract  Disputes  Act  of  1978. 

5.  The  Board  shall  have  all  powers 
necessary  and  incident  to  the  proper 
performance  of  its  duties.  Subject  to  the 
approval  of  the  Under  Secretary  of  Defense 
(Research  and  Engineering)  and  the  Assistant 
Secretaries  of  the  Military  Departments 
responsible  for  procurement  the  Board  shall 
adopt  its  own  methods  of  procedure,  and 
rules  and  regulations  for  its  conduct  and  for 
the  preparation  and  presentation  of  appeals 
and  issuance  of  opinions.  The  Military 
Departments  and  other  procuring  agencies 
shall  provide  legal  personnel  to  prepare  and 
present  the  contentions  of  the  departments  or 
agencies  in  relation  to  appeals  filed  with  the 


Board.  It  shall  not  be  necessary  for  the  Board, 
unless  it  otherwise  desires,  to  communicate 
with  more  than  one  trial  attorney  in  each  of 
the  departments  or  agencies  concerning  the 
preparation  and  presentation  of  appeals  and 
the  obtaining  of  all  records  deemed  by  the 
Board  to  be  pertinent  thereto. 

6.  Any  member  of  the  Board  or  any 
examiner,  designated  by  the  chairman,  shall 
be  authorized  to  hold  hearings,  examine 
witnesses,  and  receive  evidence  and 
argument  for  consideration  and 
determination  of  the  appeal  by  the 
designated  division.  A  member  of  the  Board 
shall  have  authority  to  administer  oaths  and 
issue  subpoenas  as  specified  in  section  11  of 
the  Contract  Disputes  Act  of  1978.  The 
chairman  may  request  orders  of  the  court  in 
cases  of  contumacy  or  refusal  to  obey  a 
subpoena  in  the  manner  prescribed  in  that 
section. 

7.  The  chairman  shall  be  responsible  for 
the  internal  organization  of  the  Board  and  for 
its  administration.  He  shall  provide  within 
approved  ceilings  for  the  staffing  of  the  Board 
with  non-member  personnel,  including 
hearing  examiners,  as  may  be  required  for 
the  performance  of  the  functions  of  the  Board. 
The  chairman  shall  appoint  a  recorder  of  the 
Board.  Such  personnel  shall  be  responsible  to 
and  shall  function  under  the  direction, 
supervision  and  control  of  the  chairman. 

8.  The  Board  will  be  serviced  by  the 
Department  of  the  Army  for  administrative 
support  for  its  operations  as  required. 
Administrative  support  will  include 
budgeting,  funding,  fiscal  control,  manpower 
control  and  utilization,  personnel 
administration,  security  administration, 
supplies,  and  other  administrative  services. 
The  Departments  of  the  Army,  Navy.  Air 
Force  and  the  Office  of  the  Secretary  of 
Defense  will  participate  in  financing  the 
Board's  operations  on  an  equal  basis  and  to 
the  extent  determined  by  the  Assistant 
Secretary  of  Defense  (Comptroller).  The  cost 
of  processing  appeals  for  departments  and 
agencies  other  than  those  in  the  Department 
of  Defense  will  be  reimbursed. 

9.  The  chairman  of  the  Board  will  furnish 
the  Secretary  of  Defense  and  to  the 
Secretaries  of  the  Military  Departments  by 
October  31  of  each  year  a  report  containing 
an  account  of  the  Board's  transactions  and 
proceedings  for  the  preceding  fiscal  year. 
Within  30  days  following  the  close  of  a 
calendar  quarter,  the  chairman  shall  forward 
a  report  of  the  Board's  proceedings  for  the 
quarter  to  the  Under  Secretary  of  Defense 
(Research  and  Engineering),  the  Assistant 
Secretaries  of  the  Mditary  Departments 
responsible  for  procurement  and  to  the 
Director  of  the  Defense  Logistics  Agency. 
Such  reports  shall  disclose  the  number  of 
appeals  received,  cases  heard,  opinions 
rendered,  current  reserve  of  pending  matters, 
and  such  other  information  as  may  be 
required. 

10.  The  Board  shall  have  a  seal  bearing  the 
following  inscription:  "Armed  Services  Board 
of  Contract  Appeals."  This  seal  shall  be 
affixed  to  all  authentications  of  copies  of 
records  and  to  such  other  instruments  as  the 
Board  may  determine. 


11.  This  revised  charter  is  effect 
21. 1980.  j  I 

Approved: 
W.  Graham  Claytor.  Jr. 
Deputy  Secretory  of  Defense 
Clifford  L  Alexander.  Jr. 
Secretary  of  the  Army 
E.  Hidalgo 

Secretary  of  the  Navy 
Hans  M.  Mark 
Secretary  of  the  Air  Force 

Part  2— Rules 

Approved  15  July  1963. 
Revised  1  May  1969. 
Revised  1  Septeml)«r  1973. 
Revised  30  June  1980. 
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Board.  It  shall  not  be  necessary  for  the  Board, 
unless  it  otherwise  desires,  to  communicate 
with  more  than  one  trial  attorney  in  each  of 
the  departments  or  agencies  concerning  the 
preparation  and  presentation  of  appeals  and 
the  obtaining  of  all  records  deemed  by  the 
Board  to  be  pertinent  thereto. 

6.  Any  member  of  the  Board  or  any 
examiner,  designated  by  the  chairman,  shall 
be  authorized  to  hold  hearings,  examine 
witnesses,  and  receive  evidence  and 
argument  for  consideration  and 
determination  of  the  appeal  by  the 
designated  division.  A  member  of  the  Board 
shall  have  authority  to  administer  oaths  and 
issue  subpoenas  as  specified  in  section  11  of 
the  Contract  Disputes  Act  of  1978.  The 
chairman  may  request  orders  of  the  court  in 
cases  of  contumacy  or  refusal  to  obey  a 
subpoena  in  the  manner  prescribed  in  that 
section. 

7.  The  chairman  shall  be  responsible  for 
the  internal  organization  of  the  Board  and  for 
its  administration.  He  shall  provide  within 
approved  ceilings  for  the  staffing  of  the  Board 
with  non-member  personnel,  including 
hearing  examiners,  as  may  be  required  for 
the  performance  of  the  functions  of  the  Board. 
The  chairman  shall  appoint  a  recorder  of  the 
Board.  Such  personnel  shall  be  responsible  to 
and  shall  function  under  the  direction, 
supervision  and  control  of  the  chairman. 

8.  The  Board  will  be  serviced  by  the 
Department  of  the  Army  for  administrative 
support  for  its  operations  as  required. 
Administrative  support  will  include 
budgeting,  funding,  fiscal  control,  manpower 
control  and  utilization,  personnel 
administration,  security  administration, 
supplies,  and  other  administrative  services. 
The  Departments  of  the  Army,  Navy.  Air 
Force  and  the  Office  of  the  Secretary  of 
Defense  will  participate  in  financing  the 
Board's  operations  on  an  equal  basis  and  to 
the  extent  determined  by  the  Assistant 
Secretary  of  Defense  (Comptroller).  The  cost 
of  processing  appeals  for  departments  and 
agencies  other  than  those  in  the  Department 
of  Defense  will  be  reimbursed. 

9.  The  chairman  of  the  Board  will  furnish 
the  Secretary  of  Defense  and  (o  the 
Secretaries  of  the  Military  Departments  by 
October  31  of  each  year  a  report  containing 
an  account  of  the  Board's  transactions  and 
proceedings  for  the  preceding  fiscal  year. 
Within  30  days  following  the  close  of  a 
calendar  quarter,  the  chairman  shall  forward 
a  report  of  the  Board's  proceedings  for  the 
quarter  to  the  Under  Secretary  of  Defense 
(Research  and  Engineering),  the  Assistant 
Secretaries  of  the  Military  Departments 
responsible  for  procurement  and  to  the 
Director  of  the  Defense  Logistics  Agency. 
Such  reports  shall  disclose  the  number  of 
appeals  received,  cases  heard,  opinions 
rendered,  current  reserve  of  pending  matters, 
and  such  other  information  as  may  be 
required. 

10.  The  Board  shall  have  a  seal  bearing  the 
following  inscription:  "Armed  Services  Board 
of  Contract  Appeals."  This  seal  shall  be 
affixed  to  all  authentications  of  copies  of 
records  and  to  such  other  instruments  as  the 
Board  may  determine. 


11.  This  revised  charter  is  effective  April 
21. 1980. 

Approved: 
.  W.  Graham  Claytor.  Jr. 
Deputy  Secretary  of  Defense 
Clifford  L  Alexander,  Jr. 
Secretary  of  the  Army 
E.  Hidalgo 

Secretary  of  the  Navy 
Hans  M.  Mark 
Secretary  of  the  Air  Force 

Part  2— Rules 

Approved  15  July  1963. 
Revised  1  May  1969. 
Revised  1  September  1973. 
Revised  30  June  1980. 

Preface  I 

I.  Jurisdiction  ror  Considering  Appeals 

The  Armed  Services  Board  of  Contract 
Appeals  (referred  to  herein  as  the  Board] 
shall  consider  and  determine  appeals  from 
decisions  of  contracting  officers  pursuant  to 
the  Contract  Disputes  Act  of  1978  Pub.  L  95- 
563.  41  U.S.C.  801-613)  relating  to  contracts 
made  by  (i)  the  Departments  of  Defense. 
Army,  Navy  and  Air  Force  or  (ii)  any  other 
executive  agency  when  such  agency  or  the 
Administrator  for  Federal  Procurement  Policy 
has  designated  the  Board  to  decide  the 
appeal. 

II.  Location  and  Organization  of  the  Board 

(a)  The  Board's  address  is  Skyline  Six.  5109 
Leesburg  Pike,  7th  Floor,  Falls  Church,  VA 
22041.  telephone  (202)  756-8500  (receptionist), 
756-8502  (recorder). 

(b)  The  Board  consists  of  a  chairman,  two 
or  more  vice  chairmen,  and  other  members, 
all  of  whom  are  attorneys  at  law  duly 
licensed  by  a  state,  commonwealth,  territory, 
or  the  District  of  Columbia.  Board  members 
are  designated  Administrative  Judges. 

(c)  There  are  a  number  of  divisions  of  the 
Armed  Services  Board  of  Contract  Appeals, 
e!!tablished  by  the  Chairman  of  the  Board  in 
such  manner  as  to  provide  for  the  most 
effective  and  expeditious  handling  of 
appeals.  The  Chairman  and  a  Vice  Chairman 
of  the  Board  act  as  members  of  each  division. 
Appeals  are  assigned  to  the  divisions  for 
decision  without  regard  to  the  military 
department  or  other  procuring  agency  which 
entered  into  the  contract  involved.  Hearing 
may  be  held  by  a  designated  member 
(Administrative  Judge),  or  by  a  duly 
authorized  examiner.  Except  for  appeals 
processed  under  the  expedited  or  accelerated 
procedure,  the  decision  of  a  majority  of  a 
division  constitutes  the  decision  of  the  Board, 
unless  the  chairman  refers  the  appeal  to  the 
Board's  Senior  Deciding  Group  (consisting  of 
the  chairman,  vice  chairmen  and  all  division 
heads),  in  which  event  a  decision  of  a 
majority  of  that  group  constitutes  the 
decision  of  the  Board.  Appeals  referred  to  the 
Senior  Deciding  Group  are  those  of  unusual 
difficulty,  significant  precedential 
importance,  or  serious  dispute  within  the 
normal  division  decision  process.  For 
decisions  of  appeals  processed  under  the 
expedited  or  accelerated  procedure,  see  rules 
12.2(c)  and  12.3(bJ. 


Preliminary  Procedures 

1.  Appeals,  How  Taken,  (a)  Notice  of  an 
appeal  shall  be  in  writing  and  mailed  or 
otherwise  furnished  to  the  Board  within  90 
days  from  the  date  of  receipt  of  a  contracting 
officer's  decision.  A  copy  thereof  shall  be 
furnished  to  the  contracting  officer  from 
whose  decision  the  appeal  is  taken. 

(b)  Where  the  contractor  has  submitted  a 
claim  of  $50,000  or  less  to  the  contracting 
officer  and  has  requested  a  written  decision 
within  60  days  from  receipt  of  the  request 
and  the  contracting  officer  has  not  done  so, 
the  contractor  may  file  a  notice  of  appeal  as 
provided  in  subparagraph  (a)  above,  citing 
the  failure  of  the  contracting  officer  to  issue  a 
decision. 

(c)  Where  the  contractor  has  submitted  a 
properly  certified  claim  over  $50,000  to  the 
contracting  officer  or  has  requested  a 
decision  by  the  contracting  officer  which 
presently  involves  no  monetary  amount 
pursuant  to  the  Disputes  clause,  and  the 
contracting  officer  has  failed  to  issue  a 
decision  within  a  reasonable  time,  taking  into 
account  such  factors  as  the  size  and 
complexity  of  the  claim,  the  contractor  may 
file  a  notice  of  appeal  as  provided  in 
subparagraph  (a)  above,  citing  the  failure  of 
the  contracting  officer  to  issue  a  decision. 

(d)  Upon  docketing  of  appeals  filed 
pursuant  to  (b)  or  (c)  hereof,  the  Board  may, 
at  its  option,  stay  further  proceedings  pending 
issuance  of  a  final  decision  by  the  contracting 
o^cer  within  such  period  of  time  as  is 
determined  by  the  Board. 

(e)  In  lieu  of  filing  a  notice  of  appeal  under 
(b)  or  (c)  hereof,  the  contractor  may  request 
the  Board  to  direct  the  contracting  officer  to 
issue  a  decision  in  a  specified  period  of  time, 
as  determined  by  the  Board,  in  the  event  of 
undue  delay  on  the  part  of  the  contracting 
officer. 

2.  Notice  of  Appeal.  Contents  of  A  notice 
of  appeal  should  indicate  that  an  appeal  is 
being  taken  and  should  identify  the  contract 
(by  number),  the  department  and/or  agency 
involved  in  the  dispute,  the  decision  from 
which  the  appeal  is  taken,  and  the  amount  in 
dispute,  if  known.  The  notice  of  appeal 
should  be  signed  personally  by  the  appellant 
(the  contractor  taking  the  appeal),  or  by  the 
appellant's  duly  authorized  representative  or 
attorney.  The  complaint  referred  to  in  rule  6 
may  be  filed  with  the  notice  of  appeal,  or  the 
appellant  may  designate  the  notice  of  appeal 
as  a  complaint  if  it  otherwise  fulfills  the 
requirements  of  a  complaint. 

3.  Docketing  of  Appeals.  When  a  notice  of 
appeal  in  any  form  has  been  received  by  the 
Board,  it  shall  be  docketed  promptly.  Notice 
in  writing  shall  be  given  to  the  appellant  with 
a  copy  of  these  rules,  and  to  the  contracting 
officer. 

4.  Preparation,  Content,  Organization, 
Forwarding,  and  Status  of  Appeal  File —  (a) 
Duties  of  Contracting  Officer— Witiun  30 
days  of  receipt  of  an  appeal,  or  notice  that  an 
appeal  has  been  filed,  the  contracting  officer 
shall  assemble  and  transmit  to  the  Board  an 
appeal  file  consisting  of  all  documents 
pertinent  to  the  appeal,  including: 

(1)  The  decision  from  which  the  appeal  is 
taken; 

(2)  The  contract  including  pertinent 
specifications,  amendments,  plans  and 
drawings; 


(3)  All  correspondence  between  the  parties 
relevant  to  the  appeal,  including  the  letter  or 
letters  of  claim  in  response  to  which  the 
decision  was  issued; 

(4)  Transcripts  of  any  testimony  taken 
during  the  course  of  proceedings,  and 
affidavits  or  statements  of  any  witnesses  on 
the  matter  in  dispute  made  prior  to  the  filing 
of  the  notice  of  appeal  with  the  Board;  and 

(5)  Any  additional  information  considered 
relevant  to  the  appeal. 

Within  the  same  time  above  specified  the 
contracting  officer  shall  furnish  the  appellant 
a  copy  of  each  document  he  transmits  to  the 
Board,  except  those  in  subparagraph  (a)(2) 
above.  As  to  the  latter,  a  list  furnished 
appellant  indicating  specific  contractual 
documents  transmitted  will  suffice. 

(b)  Duties  of  the  Appellant— ^NUhiR  30 
days  after  receipt  of  a  copy  of  the  appeal  file 
assembled  by  the  contracting  officer,  the 
appellant  shall  transmit  to  the  Board  any 
documents  not  contained  therein  which  be 
considers  relevant  to  the  appeal,  and  furnish 
two  copies  of  such  documents  to  the 
government  trial  attorney. 

(c)  Organization  of  Appeal  File — 
Documents  in  the  appeal  file  may  be  originals 
or  legible  facsimiles  or  authenticated  copies, 
and  shall  be  arranged  in  chronological  order 
where  practicable,  numbered  sequentially, 
tabbed,  and  indexed  to  identify  the  contents 
of  the  file. 

(d)  Lengthy  Documents — Upon  request  by 
either  party,  the  Board  may  waive  the 
requirement  to  furnish  to  the  other  party 
copies  of  bulky,  lengthy,  or  out-of-size 
documents  in  the  appeal  file  when  inclusion 
would  be  burdensome.  At  the  time  a  party 
files  with  the  Board  a  document  as  to  which 
such  a  waiver  has  been  granted  he  shall 
notify  the  other  party  that  the  document  or  a 
copy  is  available  for  inspection  at  the  offices 
of  the  Board  or  of  the  party  filing  same. 

(e)  Status  of  Documents  in  Appeal  File—^ 
Documents  contained  in  the  appeal  file  are 
considered,  without  further  action  by  the 
parties,  as  part  of  the  record  upon  which  the 
Board  will  render  its  decision.  However,  a 
party  may  object,  for  reasons  stated,  to 
consideration  of  a  particular  document  or 
documents  reasonably  in  advance  of  hearing 
or,  if  there  is  no  hearing,  of  settling  the 
record.  If  such  objection  is  made,  the  Board 
shall  remove  the  document  or  documents 
from  the  appeal  file  and  permit  the  party 
offering  the  document  to  move  its  admission 
as  evidence  in  accordance  with  rules  13  and 
2a 

(f)  Notwithstanding  the  foregoing,  the  filing 
of  the  rule  4  (a)  and  (b)  documents  may  be 
dispensed  with  by  the  Board  either  upon 
request  of  the  appellant  in  his  notice  of 
appeal  or  thereafter  upon  stipulation  of  the 
parties. 

5.  Motions,  (a)  Any  motion  addressed  to 
the  jurisdiction  of  the  Board  shall  be 
promptly  filed.  Hearing  on  the  motion  shall 
be  afforded  on  application  of  either  party. 
However,  the  Board  may  defer  its  decision  on 
the  motion  pending  hearing  on  both  the 
merits  and  the  motion.  The  Board  shall  have 
the  right  at  any  time  and  on  its  own  initiative 
to  raise  the  issue  of  its  jurisdiction  to  proceed 
with  a  particular  case,  and  shall  do  so  by  an 


36574         Federal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations 


appropriate  order,  affording  the  parties  an 
opportunity  to  be  heard  thereon. 

(b)  The  Board  may  entertain  and  rule  upon 
other  appropriate  motions. 

6.  Pleadings— [a]  AppeJlant—Witiun  30 
days  after  receipt  of  notice  of  docketing  of 
the  appeal  the  appellant  shall  file  with  the 
Board  an  original  and  two  copies  of  a 
complaint  setting  forth  simple,  concise  and 
direct  statements  of  each  of  its  claims. 
Appellant  shall  also  set  forth  the  basis,  with 
appropriate  reference  to  contract  provisions, 
of  each  claim  and  the  dollar  amount  claimed, 
to  the  extent  known.  This  pleading  shall 
fulfill  the  generally  recognized  requirements 
of  a  complaint,  although.no  particular  form  is 
required.  Upon  receipt  of  the  complaint,  the 
Board  shall  serve  a  copy  of  it  upon  the 
Government.  Should  the  complaint  not  be 
received  within  30  days,  appellant's  claim 
and  appeal  may,  if  in  the  opinion  of  the  Board 
the  issues  before  the  Board  are  sufficiently 
defined,  be  deemed  to  set  forth  its  complaint 
and  the  Government  shall  be  so  notiHed. 

(b)  Government— Witii'm  30  days  from 
receipt  of  the  complaint,  or  the  aforesaid 
notice  from  the  Board,  the  Government  shall 
prepare  and  file  with  the  Board  an  original 
and  two  copies  of  an  answer  thereto.  The 
answer  shall  set  forth  simple,  concise  and 
direct  statements  of  Government's  defenses 
to  each  claim  asserted  by  appellant,  including 
any  affirmative  defenses  available.  Upon 
receipt  of  the  answer,  the  Board  shall  serve  a 
copy  upon  appellant.  Should  the  answer  not 
be  received  %vithin  30  days,  the  Board  may,  in 
its  discretion,  enter  a  general  denial  on  behalf 
of  the  Government,  and  the  appellant  shall  be 
so  notified. 

(c)  A  party  who  intends  to  raise  an  issue 
concerning  the  law  of  a  foreign  country  shall 
give  notice  in  his  pleadings  or  other 
reasonable  written  notice.  The  Board,  in 
determining  foreign  law.  may  consider  any 
relevant  material  or  source,  including 
testimony,  whether  or  not  submitted  by  a 
party  or  admissible  under  Rules  11. 13  or  20. 
The  determination  of  foreign  law  shall  be 
treated  as  a  ruling  on  a  question  of  law. 

7.  Amendments  of  Pleadings  or  Record. 
The  Board  upon  its  own  initiative  or  upon 
application  by  a  party  may  order  a  party  to 
make  a  more  defmite  statement  of  the 
complaint  or  answer,  or  to  reply  to  an 
answer.  The  Board  may.  in  its  discretion,  and 
within  the  proper  scope  of  the  appeal,  permit 
either  party  to  amend  its  pleading  upon 
conditions  fair  to  both  parties.  When  issues 
within  the  proper  scope  of  the  appeal,  but  not 
raised  by  the  pleadings,  are  tried  by  express 
or  implied  consent  of  the  parties,  or  by 
permission  of  the  Board,  they  shall  be  treated 
in  all  respects  as  if  they  had  been  raised 
therein.  In  such  instances,  motions  to  amend 
the  pleadings  to  conform  to  the  proof  may  be 
entered,  but  are  not  required.  If  evidence  is 
objected  to  at  a  hearing  on  the  ground  that  it 
is  not  within  the  issues  raised  by  the 
pleadings,  it  may  be  admitted  within  the 
proper  scope  of  the  appeal,  provided, 
however,  that  the  objecting  party  may  be 
granted  a  continuance  if  necessary  to  enable 
it  to  meet  such  evidence. 

a  Hearing  Election.  After  filing  of  the 
Government's  answer  or  notice  from  the 
Board  that  it  has  entered  a  general  denial  on 


behalf  of  the  Government,  each  party  shall 
advise  whether  it  desires  a  hearing  as 
prescribed  in  Rules  17  through  25,  or  whether 
it  elects  to  submit  its  case  on  the  record 
without  a  hearing,  as  prescribed  in  Rule  11. 

9.  Prehearing  Briefs.  Based  on  an 
examination  of  the  pleadings,  and  its 
determination  of  whether  the  arguments  and 
authorities  addressed  to  the  issues  are 
adequately  set  forth  therein,  the  Board  may, 
in  its  discretion,  require  the  parties  to  submit 
prehearing  briefs  in  any  case  in  which  a 
hearing  has  been  elected  pursuant  to  Rule  8. 
If  the  Board  does  not  require  prehearing 
briefs  either  party  may,  in  its  discretion  and 
upon  appropriate  and  sufficient  notice  to  the 
other  party,  furnish  a  prehearing  brief  to  the 
Board.  In  any  case  where  a  prehearing  brief 
is  submitted,  it  shall  be  furnished  so  as  to  be 
received  by  the  Board  at  least  15  days  prior 
to  the  date  set  for  hearing,  and  a  copy  shall 
simultaneously  be  furnished  to  the  other 
party  as  previously  arranged. 

10.  Prehearing  or  Presubmission 
Conference,  (a)  Whether  the  case  is  to  be 
submitted  pursuant  to  Rule  11,  or  heard 
pursuant  to  Rules  17  through  25.  the  Board 
may  upon  its  own  initiative,  or  upon  the 
application  of  either  party,  arrange  a 
telephone  conference  or  call  upon  the  parties 
to  appear  before  an  administrative  judge  or 
examiner  of  the  Board  for  a  conference  to 
consider 

(1)  Simplification,  clarification,  or  severing 
of  the  issues: 

(2)  The  possibility  of  obtaining  stipulations, 
admissions,  agreements  and  rulings  on 
admissibility  of  docments,  understandings  on 
matters  already  of  record,  or  similar 
agreements  that  will  avoid  unnecessary 
proof: 

(3)  Agreements  and  rulings  to  facilitate 
discovery: 

(4)  Limitation  of  the  number  of  expert 
witnesses,  or  avoidance  of  similar  cumulative 
evidence: 

(5)  The  possibihty  of  agreement  disposing 
of  any  or  all  of  the  issues  in  dispute:  and 

(6)  Such  other  matters  as  may  aid  in  the 
disposition  of  the  appeal. 

(b)  The  administrative  judge  or  examiner  of 
the  Board  shall  make  such  rulings  and  orders 
as  may  be  appropriate  to  aid  in  the 
disposition  of  the  appeal.  The  results  of 
pretrial  conferences,  including  any  rulings 
and  orders,  shall  be  reduced  to  writing  by  the 
administrative  judge  or  examiner  and  this 
writing  shall  thereater  constitute  a  part  of  the 
record. 

11.  Submission  Without  a  Hearing.  Either 
party  may  elect  to  waive  a  hearing  and  to 
submit  its  case  upon  the  record  before  the 
Board,  as  settled  pursuant  to  Rule  13. 
Submission  of  a  case  without  hearing  does 
not  relieve  the  parties  from  the  necessity  of 
proving  the  facts  supporting  their  allegations 
or  defenses.  Affidavits,  depositions, 
admissions,  answers  to  interrogatories,  and 
stipulations  may  be  employed  to  supplement 
other  documentary  evidence  in  the  Board 
record.  The  Board  may  permit  such 
submissions  to  be  supplemented  by  oral 
argument  (transcribed  if  requested],  and  by 
briefs  arranged  in  accordance  with  Rule  23. 

1 2.  Optional  SMALL  CLAIMS 

( EXPEDITED f  and  ACCELERA  TED 


Procedures.  These  procedures  are  available 
solely  at  the  election  of  the  appellant. 

12.1     Elections  to  Utilize  SMALL  CLAIMS 
(EXPEDITED)  and  ACCELERATED 
Procedures,  (a)  In  appeals  where  the  amount 
in  dispute  is  $10,000  or  less,  the  appellant 
may  elect  to  have  the  appeal  processed  under 
a  SMALL  CLAIMS  (EXPEDITED)  procedure 
requiring  decision  of  the  appeal,  whenever 
possible,  within  120  days  after  the  Boaid 
receives  written  notice  of  the  appellant's 
election  to  utilize  this  procedure.  The  details 
of  this  procedure  appear  in  section  12.2  of 
this  Rule.  An  appellant  may  elect  the 
ACCELERATED  procedure  rather  than  the 
SMALL  CLAIMS  (EXPEDITED)  procedure  for 
any  appeal  eligible  for  the  SMALL  CLAIMS 
(EXPEDITED)  procedure. 

(b)  In  appeals  where  the  amount  in  dispute 
is  $50,000  or  less,  the  appellant  may  elect  to 
have  the  appeal  processed  under  an 
ACCELERATED  procedure  requiring  decision 
of  the  appeal,  whenever  possible,  within  180 
days  after  the  Board  receives  written  notice 
of  the  appellant's  election  to  utilize  this 
procedure.  The  details  of  this  procedure 
appear  in  section  12.3  of  this  Rule. 

(c)  The  appellant's  election  of  either  the 
SMALL  CLAIMS  (EXPEDITED)  procedure  or 

.  the  ACCELERATED  procedure  may  be  made 
by  written  notice  within  60  days  after  receipt 
of  notice  of  docketing,  unless  such  period  is 
extended  by  the  Board  for  good  cause.  The 
election  may  not  be  withdrawn  except  with 
permission  of  the  Board  and  for  good  cause. 

12.2    The  Small  Claims  (Expedited) 
Procedure,  (a)  In  cases  proceeding  under  the 
SMALL  CLAIMS  (EXPEDITED)  procedure, 
the  following  time  periods  shall  apply: 

(1)  Within  10  days  from  the  Government's 
first  receipt  from  either  the  appellant  or  the 
Board  of  a  copy  of  the  appellant's  notice  of 
election  of  the  SMALL  CLAIMS 
(EXPEDITED)  procedure,  the  Government 
shall  send  the  Board  a  copy  of  the  contract, 
the  contracting  officer's  final  decision,  and 
the  appellant's  claim  letter  or  letters,  if  any: 
remaining  documents  required  under  Rule  4 
shall  be  submitted  in  accordance  with  times 
specified  in  that  rule  unless  the  Board 
otherwise  directs. 

(2)  Within  15  days  after  the  Board  has 
acknowledged  receipt  of  appellant's  notice  of 
election,  the  assigned  administrative  judge 
shall  take  the  following  actions,  if  feasible,  in 
an  informal  meeting  or  a  telephone 
conference  with  both  parties:  (i)  Identify  and 
simplify  the  issues:  (ii)  establish  a  simplified 
procedure  appropriate  to  the  particular 
appeal  involved:  (iii)  determine  whether 
either  party  wants  a  hearing,  and  if  so.  fix  a 
time  and  place  therefor  (iv)  require  the 
Government  to  furnish  all  the  additional 
documents  relevant  to  the  appeal:  and  (v) 
establish  an  expedited  schedule  for 
resolution  of  the  appeal. 

(b)  Pleadings,  discovery,  and  other 
prehearing  activity  will  be  allowed  only  as 
consistent  with  the  requirement  to  conduct 
the  hearing  on  the  date  scheduled,  or  if  no 
hearing  is  scheduled,  to  close  the  record  on  a 
date  that  will  allow  decisions  within  the  120- 
day  limit.  The  Board,  in  its  discretion,  may 
impose  shortened  time  periods  for  any 
actions  prescribed  or  allowed  under  these 
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rules,  as  necessary  to  enable  the 
decide  the  appeal  within  the  120- 
allowing  whatever  time,  up  to  30 
the  Board  considers  necessary  fo 
preparation  of  the  decision  after  i 
record  and  the  filing  of  briefs,  if  e 

(c)  Written  decision  by  the  Boa 
processed  under  th..-  SMALL  CL^ 
(EXPEDITED)  procedure  will  be  i 
contain  only  summary  findings  ol 
conclusions.  Decisions  will  be  rei 
the  Board  by  a  single  administrat 
there  has  been  a  hearing,  the  adn 
Judge  presiding  at  the  hearing  ma 
judge's  discretion,  at  the  conclusi 
hearing  and  after  entertaining  8U( 
arguments  as  deemed  appropriati 
the  record  oral  summary  findings 
conclusions,  and  a  decision  of  th( 
Whenever  such  an  oral  decision  i 
the  Board  will  subsequently  fumi 
parties  a  typed  copy  of  such  oral 
record  and  payment  purposes  an( 
establish  the  starting  date  for  the 
filing  a  motion  for  rcconsideratioi 
29. 

(d)  A  decision  against  the  Cove 
the  contractor  shall  have  no  valui 
precedent,  and  in  the  absence  of  I 
be  final  and  conclusive  and  may  i 
appealed  or  set  aside. 

123  The  Accelerated  Procedu 
cases  proceeding  under  the  Accel 
procedure,  the  parties  are  encoun 
extent  possible  consistent  with  ac 
presentation  of  their  factual  and  I 
positions,  to  waive  pleadings,  dis: 
briefs.  The  Board,  in  its  discretior 
shorten  time  periods  prescribed  o 
elsewhere  in  these  rules,  includin; 
necessary  to  enable  the  Board  to  i 
appeal  within  180  days  after  the  E 
received  the  appellant's  notice  of 
the  ACCELERATED  procedure,  ai 
reserve  30  days  for  preparation  ol 
decision. 

(b)  Written  decision  by  the  Boa 
processed  under  the  ACCELERA! 
procedure  will  normally  be  short  i 
only  summary  findings  of  fact  anc 
conclusions.  Decisions  will  be  rer 
the  Board  by  a  single  administrati 
with  the  concurrence  of  a  vice  chi 
by  a  majority  among  these  two  an 
chairman  in  case  of  disagreement 
Alternatively,  in  cases  where  the 
dispute  is  $10,000  or  less  as  to  wh 
ACCELERATED  procedure  has  bt 
and  in  which  there  has  been  a  hee 
single  administrative  judge  presid 
hearing  may,  with  the  concurrena 
parties,  at  the  conclusion  of  the  h« 
after  entertaining  such  oral  argum 
deemed  appropriate,  render  on  thi 
oral  summary  findings  of  fact,  con 
and  a  decision  of  the  appeal.  Whe 
an  oral  decision  is  rendered,  the  E 
subsequently  furnish  the  parties  a 
of  such  oral  decision  for  record  ar 
purposes,  and  to  establish  the  stai 
for  the  period  of  filing  a  motion  fo' 
reconsideration  under  Rule  29. 

12.4  Motions  for  Reconsiderai 
12  Cases.  Motions  for  Reconsiders 
cases  decided  under  either  the  SV 
CLARIS  (EXPEDITED)  procedure 
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iment,  each  party  shall 
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Procedures.  These  procedures  are  available 
solely  at  the  election  of  the  appellant. 

12.1     Elections  to  Utilize  SMALL  CLAIMS 
(EXPEDITED)  and  ACCELERA  TED 
Procedures,  (a)  In  appeals  where  the  amount 
in  dispute  is  $10,000  or  less,  the  appellant 
may  elect  to  have  the  appeal  processed  under 
a  SMALL  CLAIMS  (EXPEDITED)  procedure 
requiring  decision  of  the  appeal,  whenever 
possible,  within  120  days  after  the  Boaitl 
receives  written  notice  of  the  appellant's 
election  to  utilize  this  procedure.  The  details 
of  this  procedure  appear  in  section  12.2  of 
this  Rule.  An  appellant  may  elect  the 
ACCELERATED  procedure  rather  than  the 
SMALL  CLAIMS  (EXPEDITED)  procedure  for 
any  appeal  eligible  for  the  SMALL  CLAIMS 
(EXPEDITED)  procedure. 

(b)  In  appeals  where  the  amount  in  dispute 
is  $50,000  or  less,  the  appellant  may  elect  to 
have  the  appeal  processed  under  an 
ACCELERATED  procedure  requiring  decision 
of  the  appeal,  whenever  possible,  within  180 
days  after  the  Board  receives  written  notice 
of  the  appellant's  election  to  utilize  this 
procedure.  The  details  of  this  procedure 
appear  in  section  12.3  of  this  Rule. 

(c)  The  appellant's  election  of  either  the 
SMALL  CLAIMS  (EXPEDITED)  procedure  or 

.  the  ACCELERATED  procedure  may  be  made 
by  written  notice  within  60  days  after  receipt 
of  notice  of  docketing,  unless  such  period  is 
extended  by  the  Board  for  good  cause.  The 
election  may  not  be  withdrawn  except  with 
permission  of  the  Board  and  for  good  cause. 

12.2    The  Small  Claims  (Expedited) 
Procedure,  (a)  In  cases  proceeding  under  the 
SMALL  CLAIMS  (EXPEDITED)  procedure, 
the  following  time  periods  shall  apply: 

(1)  Within  10  days  from  the  Government's 
first  receipt  from  either  the  appellant  or  the 
Board  of  a  copy  of  the  appellant's  notice  of 
election  of  the  SMALL  CLAIMS 
(EXPEDITED)  procedure,  the  Government 
shall  send  the  Board  a  copy  of  the  contract, 
the  contracting  officer's  fuial  decision,  and 
the  appellant's  claim  letter  or  letters,  if  any; 
remaining  documents  required  under  Rule  4 
shall  be  submitted  in  accordance  with  times 
specified  in  that  rule  unless  the  Board 
otherwise  directs. 

(2)  Within  15  days  after  the  Board  has 
acknowledged  receipt  of  appellant's  notice  of 
election,  the  assigned  administrative  judge 
shall  take  the  following  actions,  if  feasible,  in 
an  informal  meeting  or  a  telephone 
conference  with  both  parties:  (i)  Identify  and 
simplify  the  issues:  (iij  establish  a  simplified 
procedure  appropriate  to  the  particular 
appeal  involved;  (iii)  determine  whether 
either  party  wants  a  hearing,  and  if  so,  fix  a 
time  and  place  therefor  (iv)  require  the 
Government  to  furnish  all  the  additional 
documents  relevant  to  the  appeal;  and  (v) 
establish  an  expedited  schedule  for 
resolution  of  the  appeal. 

(b)  Pleadings,  discovery,  and  other 
prehearing  activity  will  be  allowed  only  as 
consistent  with  the  requirement  to  conduct 
the  hearing  on  the  date  scheduled,  or  if  no 
hearing  is  scheduled,  to  close  the  record  on  a 
date  that  will  allow  decisions  within  the  120- 
day  limit.  The  Board,  in  its  discretion,  may 
impose  shortened  time  periods  for  any 
actions  prescribed  or  allowed  under  these 


rules,  as  necessary  to  enable  the  Board  to 
decide  the  appeal  within  the  120-day  limit, 
allowing  whatever  time,  up  to  30  days,  that 
the  Board  considers  necessary  for  the 
preparation  of  the  decision  after  closing  the 
record  and  the  filing  of  briefs,  if  any. 

(c)  Written  decision  by  the  Board  in  cases 
processed  under  th..-  SMALL  CLAIMS 
(EXPEDITED)  procedure  will  be  short  and 
contain  only  summary  findings  of  fact  and 
conclusions.  Decisions  will  be  rendered  for 
the  Board  by  a  single  administrative  judge.  If 
there  has  been  a  hearing,  the  administrative 
judge  presiding  at  the  hearing  may,  in  the 
judge's  discretion,  at  the  conclusion  of  the 
hearing  and  after  entertaining  such  oral 
arguments  as  deemed  appropriate,  render  on 
the  record  oral  summary  findings  of  fact, 
conclusio.is.  and  a  decision  of  the  appeaL 
Whenever  such  an  oral  decision  is  rendered, 
the  Board  will  subsequently  furnish  the 
parties  a  typed  copy  of  such  oral  decision  for 
record  and  payment  purposes  and  to 
establish  the  starting  date  for  the  period  for 
filing  a  motion  for  reconsideration  under  rule 
29. 

(d)  A  decision  against  the  Government  or- 
the  contractor  shall  have  no  value  as 
precedent,  and  in  the  absence  of  fraud  shall 
be  final  and  conclusive  and  may  not  be 
appealed  or  set  aside. 

123    The  Accelerated  Procedure,  (a)  In 
cases  proceeding  under  the  Accelerated 
procedure,  the  parties  are  encouraged,  to  the 
extent  possible  consistent  with  adequate 
presentation  of  their  factual  and  legal 
positions,  to  waive  pleadings,  discovery,  and 
briefs.  The  Board,  in  its  discretion,  may 
shorten  time  periods  prescribed  or  allowed 
elsewhere  in  these  rules,  including  rule  4.  as 
necessary  to  enable  the  Board  to  decide  the 
appeal  within  180  days  after  the  Board  has 
received  the  appellants  notice  of  election  of 
the  ACCELERATED  procedure,  and  may 
reserve  30  days  for  preparation  of  the 
decision. 

(b)  Written  decision  by  the  Board  in  cases 
processed  under  the  ACCELERATED 
procedure  will  normally  be  short  and  contain 
only  summary  findings  of  fact  and 
conclusions.  Decisions  will  be  rendered  for 
the  Board  by  a  single  administrative  judge 
with  the  concurrence  of  a  vice  chairman,  or 
by  a  majority  among  these  two  and  the 
chairman  in  case  of  disagreement. 
Alternatively,  in  cases  where  the  amount  in 
dispute  is  $10,000  or  less  as  to  which  the 
ACCELERATED  procedure  has  been  elected 
and  in  which  there  has  been  a  hearing,  the 
single  administrative  judge  presiding  at  the 
hearing  may,  with  the  concurrence  of  both 
parties,  at  the  conclusion  of  the  hearing  and 
after  entertaining  such  oral  arguments  as 
deented  appropriate,  render  on  the  record 
oral  summary  findings  of  fact,  conclusions, 
and  a  decision  of  the  appeal.  Whenever  such 
an  oral  decision  is  rendered,  the  Board  will 
subsequently  furnish  the  parties  a  typed  copy 
of  such  oral  decision  for  record  and  payment 
purposes,  and  to  establish  the  starting  date 
for  the  period  of  filing  a  motion  for 
reconsideration  under  Rule  29. 

12.4    Motions  for  Reconsideration  in  Rule 
12  Cases.  Motions  for  Reconsideration  of 
cases  decided  under  either  the  SMi\LL 
CLAIMS  (EXPEDITED)  procedure  or  the 


ACCELERATED  procedure  need  not  be 
decided  within  the  original  120-day  or  180- 
day  limit,  but  all  such  motions  shall  be 
processed  and  decided  rapidly  so  as  to  fulfill 
the  intent  of  this  Rule. 

13.  Settling  the  Record,  (a)  The  record 
upon  which  the  Board's  decision  will  be 
rendered  consists  of  the  documents  furnished 
under  Rules  4  and  12.  to  the  extent  admitted 
in  evidence,  and  the  following  items,  if  any: 
pleadings,  prehearing  conference  memoranda 
or  orders,  prehearing  briefs,  depositions  or 
interrogatories  received  in  evidence, 
admissions,  stipulations,  transcripts  of 
conferences  and  hearings,  hearing  exhibits, 
post-hearing  briefs,  and  documenu  which  the 
Board  has  specifically  designated  be  made  a 
part  of  the  record.  The  record  will,  at  all 
reasonable  times,  be  available  for  inspection 
by  the  parties  at  the  office  of  the  Board. 

(b)  Except  as  the  Board  may  otherwise 
order  in  its  discretion,  no  proof  shall  be 
received  in  evidence  after  completion  of  an 
oral  hearing  or.  in  cases  submitted  on  the 
record,  after  notification  by  the  Board  that 
the  case  is  ready  for  decision. 

(c)  The  weight  to  be  attached  to  any 
evidence  of  record  will  rest  within  the  sound 
discretion  of  the  Board.  The  Board  may  in 
any  case  require  either  party,  with 
appropriate  notice  to  the  other  party,  to 
submit  additional  evidence  on  any  matter 
relevant  to  the  appeal. 

14.  Discovery— Depositions — (a)  General 
Policy  and  Protective  Orders — "The  parties 
are  encouraged  to  engage  in  voluntary 
discovery  procedures.  In  connection  with  any 
deposition  or  other  discovery  procedure,  the 
Board  may  make  any  order  required  to 
protect  a  party  or  person  from  annoyance, 
embarrassment,  or  undue  burden  or  expense. 
Those  orders  may  include  limitations  on  the 
scope,  method,  time  and  place  for  discovery, 
and  provisions  for  protecting  the  secrecy  of 
confidential  information  or  documents. 

(b)  When  Depositions  Permitted — After  s  n 
appeal  has  been  docketed  and  complaint 
filed,  the  parties  may  mutually  agree  to,  or 
the  Board  may,  upon  application  of  either 
par'y.  order  the  taking  of  testimony  of  any 
peison  by  deposition  upon  oral  examination 
or  written  interrogatories  before  any  officer 
authorized  to  administer  oaths  at  the  place  of 
examination,  for  use  as  evidence  or  for 
purpose  of  discovery.  The  application  for 
order  shall  specify  whether  ihe  purpose  of  the 
deposition  is  discovery  or  for  use  as 
evidence. 

(c)  Orders  on  Depositions—The  time, 
place,  and  manner  of  taking  depositions  shall 
be  as  mutually  agreed  by  the  parties,  or 
failing  such  agreement,  governed  by  order  of 
the  Board. 

(d)  Use  as  Evidence — No  testimony  taken 
by  depositions  shall  be  considered  as  part  of 
the  evidence  in  the  hearing  of  an  appeal  until 
such  testimony  is  offered  and  received  in 
evidence  at  such  hearing.  It  will  not 
ordinarily  be  received  in  evidence  if  the 
deponent  is  present  and  can  testify  at  the 
hearing.  In  such  instances,  however,  the 
deposition  may  be  used  to  contradict  or 
impeach  the  testimony  of  the  deponent  given 
at  the  hearing.  In  cases  submitted  on  the 
record,  the  Board  may,  in  its  discretion, 
receive  depositions  to  supplement  Ihe  record. 


(e)  Expenses — Each  party  shall  bear  its 
own  expenses  associated  with  the  taking  of 
any  deposition. 

(f)  Subpoenas — Where  appropriate,  a  party 
may  request  the  issuance  of  a  subpoena 
under  the  provisions  of  Rule  21. 

15.  Interrogatories  to  Parties,  Admission  of 
Facts,  and  Production  and  Inspection  of 
Documents.  After  an  appeal  has  been 
docketed  and  complaint  filed  with  the  Board, 
a  party  may  serve  on  the  other  party:  (a) 
Written  interrogatories  to  be  answered 
separately  in  writing,  signed  under  oath  and 
answered  or  objected  to  within  45  days  after 
service:  (b)  a  request  for  the  admission  of 
specified  facts  and/or  the  authenticity  of  any 
documents,  to  be  answered  or  objected  to 
within  45  days  after  service:  the  factual 
statements  and  the  authenticity  of  the 
documents  to  be  deemed  admitted  upon 
failure  of  a  party  to  respond  to  the  request; 
and  (c)  a  request  for  the  production, 
inspection  and  copjing  of  any  documents  or 
objects  not  privileged,  which  reasonably  may 
lead  to  the  discovery  of  admissible  evidence, 
to  be  answered  or  objected  to  within  45  days 
after  service.  The  Board  may  allow  a  shorter 
or  longer  time.  Any  discovery  engaged  in 
under  this  Rule  shall  be  subject  to  the 
provisions  of  Rule  14(a)  with  respect  to 
general  policy  and  protective  orders,  and  of 
Rule  35  with  respect  to  sanctions. 

16.  Service  of  Papers  Other  Than 
Subpoenas.  Papers  shall  be  served  personally 
or  by  mail,  addressed  to  the  party  upon 
whom  service  is  to  be  made.  Copies  of 
complaints,  answers  and  briefs  shall  be  filed 
directly  with  the  Board.  The  party  filing  any 
other  paper  with  the  Board  shall  send  a  copy 
thereof  to  the  opposing  party,  noting  on  the 
paper  Filed  with  the  Board  that  a  copy  has 
been  so  furnished.  Subpoenas  shall  be  served 
as  provided  in  Rule  21. 

Hearings 

17.  Where  and  When  Held.  Hearings  will 
be  held  at  such  places  determined  by  the 
Board  to  best  serve  the  interests  of  the 
parties  and  the  Board.  Hearings  will  be 
scheduled  at  the  discretion  of  the  Board  with 
due  consideration  to  the  regular  order  of 
appeals,  Rule  12  requirements,  and  other 
pertinent  factors.  On  request  or  motion  by 
either  party  and  for  good  cause,  the  Board 
may.  in  its  discretion,  adjust  the  date  of  a 
hearing. 

18.  Notice  of  Hearings.  The  parties  shuil  be 
given  at  least  15  days  notice  of  the  time  and 
place  set  for  hearings.  In  scheduling  bearings, 
the  Board  will  consider  the  desires  of  the 
parties  and  the  requirement  for  just  and 
inexpensive  determination  of  appeals  without 
unnecessary  delay.  Notict-3  of  hearings  sholl 
be  promptly  acknowledged  by  the  parties. 

19.  Unexcused  Absence  of  a  Party.  The 
unexcused  absence  of  a  party  at  the  time  and 
place  set  for  hearing  will  not  be  occasion  for 
delay.  In  the  event  of  such  absence,  the 
hearing  will  proceed  and  the  case  will  be 
regarded  as  submitted  by  the  absent  party  as 
provided  in  Rule  11. 

20.  Hearings:  Nature,  Examination  of 
Witnesses — (a)  Nature  of  Hearings — 
Hearings  shall  be  as  informal  as  may  be 
reasonable  and  appropriate  under  the 
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circumstances.  Appellant  and  the 
Government  may  offer  such  evidence  as  they 
deem  appropriate  and  as  would  be 
admissible  under  the  Federal  Rules  of 
Evidence  or  in  the  sound  discretion  of  the 
presiding  administrative  judge  or  examiner. 
Stipulations  of  fact  agreed  upon  by  the 
parties  may  be  regarded  and  used  as 
evidence  at  the  hearing.  The  parties  may 
stipulate  the  testimony  that  would  be  given 
by  a  witness  if  the  witness  were  present.  The 
Board  may  require  evidence  in  addition  to 
that  offered  by  the  parties. 

(b)  Examination  of  Witnesses — Witnesses 
before  the  Board  will  be  examined  orally 
under  oath  or  affirmation,  unless  the 
presiding  administrative  judge  or  examiner 
shall  otherwise  order.  If  the  testimony  of  a 
witness  is  not  given  under  oath,  the  Board 
may  advise  the  witness  that  his  statements 
may  be  subject  to  the  provisions  of  title  18. 
United  States  Code,  sections  267  and  1001. 
and  any  other  provision  of  law  imposing 
penalties  for  knowingly  making  false 
representations  in  connection  with  claims 
against  the  United  States  or  in  any  matter 
within  the  jurisdiction  of  any  department  or 
agency  thereof. 

21.  Subpoenas — (a)  General — Upon  written 
request  of  either  party  filed  with  the  recorder, 
or  on  his  own  initiative. the  administrative 
judge  to  whom  a  case  is  assigned  or  who  is 
otherwise  designated  by  the  chairman  may 
issue  a  subpoena  requiring: 

(i)  Testimony  at  a  deposition — the  deposing 
of  a  witness  in  the  city  or  county  where  he 
resides  or  is  employed  or  transacts  his 
business  ii>  person,  or  at  another  location 
convenient  for  him  that  is  specifically 
determined  by  the  Board; 

(ii)  Testimony  at  a  hearing — the  attendance 
of  a  witness  for  the  purpose  of  taking 
testimony  at  a  hearing;  and 

(iii)  Production  of  books  and  papers — in 
addition  to  (i)  or  (ii).  the  production  by  the 
witness  at  the  deposition  or  hearing  of  books 
and  papers  designated  in  the  subpoena. 

(b)  Voluntary  Cooperation — Each  party  is 
expected  (i)  to  cooperate  and  make  available 
witnesses  and  evidence  under  its  control  as 
requested  by  the  other  party,  without 
issuance  of  a  subpoena,  and  (ii)  to  secure 
voluntary  attendance  of  desired  third-party 
witnesses  and  production  of  desired  third- 
pariy  books,  papers,  documents,  or  tangible 
things  whenever  possible. 

(c)  Requests  for  Subpoenas — (1)  A  request 
for  subpoena  shall  normally  be  filed  at  least; 

(1)  15  days  before  a  scheduled  deposition 
where  the  attendance  of  a  witness  at  a 
deposition  is  sought;  or 

(ii)  30  days  before  a  scheduled  hearing 
where  the  attendance  of  a  witness  at  a 
hearing  is  sought. 

In  its  discretion  the  Board  may  honor 
requests  for  subpoenas  not  made  within  these 
time'Iimitations. 

(2)  A  request  for  a  subpoena  shall  state  the 
reasonable  scope  and  general  relevance  to 
the  case  of  the  testimony  and  of  any  books 
and  papers  sought. 

(d)  Requests  to  Quash  or  Modify — Upon 
written  request  by  the  person  subpoenaed  or 
by  a  party,  made  within  10  days  after  service 
but  in  any  event  not  later  than  the  time 
speciHed  in  the  subpoena  for  compliance,  the 


Board  may  (i)  quash  or  modify  the  subptoena 
if  it  is  unreasonable  and  oppressive  or  for 
other  good  cause  shown,  or  (ii)  require  the 
person  in  whose  behalf  the  subpoena  was 
issued  to  advance  the  reasonable  cost  of 
producing  subpoenaed  books  and  papers. 
Where  circumstances  require,  the  Board  may 
act  upon  such  a  request  at  any  time  after  a 
copy  has  been  served  upon  the  opposing 
party. 

(e)  Form;  Issuance — (1)  Every  subpoena 
shall  state  the  name  of  the  Board  and  the  title 
of  the  appeal,  and  shall  command  each 
I>erson  to  whom  it  is  directed  to  attend  and 
give  testimony,  and  if  appropriate,  to  produce 
specified  books  and  papers  at  a  time  and 
place  therein  specified.  In  issuing  a  subpoena 
to  a  requesting  party,  the  administrative 
judge  shall  sign  the  subpoena  and  may,  in  his 
discretion,  enter  the  name  of  the  witness  and 
otherwise  leave  it  blank.  The  party  to  whom 
the  subpoena  is  issued  shall  complete  the 
subpoena  before  service. 

(2)  Where  the  witness  is  located  in  a 
foreign  country,  a  letter  rogatory  or  subpoena 
may  be  issued  and  served  under  the 
circumstances  and  in  the  manner  provided  in 
28  U.S.C.  1781-1784. 

(f)  Service — (1)  The  party  requesting 
issuance  of  a  subpoena  shall  arrange  for 
service. 

(2)  A  subpoena  requiring  the  attendance  of 
a  witness  at  a  deposition  or  hearing  may  be 
served  at  any  place.  A  subpoena  may  be 
served  by  a  United  States  marshal  or  deputy 
marshal  or  by  any  other  person  who  is  not  a 
party  and  not  less  than  18  years  of  age. 
Service  of  a  subpoena  upon  a  person  named 
therein  shall  be  made  by  personally 
delivering  a  copy  to  that  pterson  and 
tendering  the  fees  for  one  day's  attendance 
and  the  mileage  provided  by  28  U.S.C.  1821  or 
other  applicable  law;  however,  where  the 
subpoena  is  issued  on  behalf  of  the 
Government,  money  payments  need  not  be 
tendered  in  advance  of  attendance. 

(3)  The  party  at  whose  instance  a  subpoena 
is  issued  shall  be  responsible  for  the  payment 
of  fees  and  mileage  of  the  witness  and  of  the 
officer  who  serves  the  subpoena.  The  failure 
to  make  payment  of  such  charges  on  demand 
may  be  deemed  by  the  Board  as  a  su^icient 
ground  for  striking  the  testimony  of  the 
witness  and  the  books  or  papers  the  witness 
has  produced. 

(g)  Contumacy  or  Refusal  to  Obey  a 
Subpoena — In  case  of  contumacy  or  refusal 
to  obey  a  subpoena  by  a  person  who  resides, 
is  found,  or  transacts  business  within  the 
jurisdiction  of  a  United  States  District  Court 
the  Board  will  apply  to  the  Court  through  the 
Attorney  General  of  the  United  States  for  an 
order  requiring  the  person  to  appear  before 
the  Board  or  a  member  thereof  to  give 
testimony  or  produce  evidence  or  both.  Any 
failure  of  any  such  person  to  obey  the  order 
of  the  Court  may  be  punished  by  the  Court  as 
a  contempt  thereof. 

22.  Copies  of  Papers.  When  books,  records, 
papers,  or  documents  have  been  received  in 
evidence,  a  true  copy  thereof  or  of  such  part 
thereof  as  may  be  material  or  relevant  may 
be  substituted  therefor,  during  the  hearing  or 
at  the  conclusion  thereof. 

23.  Post-Hearing  Briefs.  Post-hearing  briefs 
may  be  submitted  upon  such  terms  as  may  be 


directed  by  the  presiding  administrative 
judge  or  examiner  at  the  conclusion  of  the 
hearing. 

24.  Transcript  of  Proceedings.  Testimony 
and  argument  at  hearings  shall  be  reported 
verbatim,  unless  the  Board  otherwise  orders. 
Waiver  of  transcript  may  be  especially 
suitable  for  hearings  under  Rule  12.2. 
Transcripts  of  the  proceedings  shall  be 
supplied  to  the  parties  at  such  rates  as  may 
be  established  by  contract  between  the  Board 
and  the  reporter,  provided  that  ordinary  copy 
of  transcript  shall  be  supplied  to  the 
appellant  at  an  amount  no  greater  than  the 
cost  of  duplication. 

25.  Withdrawal  of  Exhibits.  After  a 
decision  has  become  final  the  Board  may, 
upon  request  and  after  notice  to  the  other 
party,  in  its  discretion  permit  the  withdrawal 
of  original  exhibits,  or  any  part  thereof,  by 
the  party  entitled  thereto.  The  substitition  of 
true  copies  of  exhibits  or  any  part  thereof 
may  be  required  by  the  Board  in  its  discretion 
as  a  condition  of  granting  permission  for  such 
withdrawal. 

Representation 

26.  The  Appellant.  An  individual  appellant 
may  appear  before  the  Board  in  person,  a 
corporation  by  one  of  its  officers;  and  a 
partnership  or  joint  venture  by  one  of  its 
members;  or  any  of  these  by  an  attorney  at 
law  duly  licensed  in  any  state, 
commonwealth,  territory,  the  District  of 
Columbia,  or  in  a  foreign  country.  An 
attorney  representing  an  appellant  shall  file  a 
written  notice  of  appearance  with  the  Board 

27.  The  Government  Government  counsel 
may,  in  accordance  with  their  authority, 
represent  the  interest  of  the  Government 
before  the  Board.  They  shall  file  notices  of 
appearance  with  the  Board,  and  notice 
thereof  will  be  given  appellant  or  appellant's 
attorney  in  the  form  specified  by  the  Board 
from  time  to  time. 

Decisions 

28.  Decisions,  (a)  Decisions  of  the  Board 
will  be  made  in  writing  and  authenticated 
copies  of  the  decision  will  be  forwarded 
simultaneously  to  both  parties.  The  rules  of 
the  Board  and  all  final  orders  and  decisions 
(except  those  required  for  good  cause  to  be 
held  confidential  and  not  cited  as  precedents) 
shall  be  open  for  public  inspection  at  the 
offices  of  the  Board.  Decisions  of  the  Board 
will  be  made  solely  upon  the  record,  as 
described  in  Rule  13. 

(b)  Any  monetary  award  to  a  contractor  by 
the  Board  shall  be  promptly  paid  in 
accordance  with  the  procedures  provided  by 
section  1302  of  the  Act  of  July  27, 1956  (70 
Stat.  694,  as  amended:  31  U.S.C.  724a).  To 
assure  prompt  payment  the  Recorder  will 
forward  a  waiver  form  to  each  party  %vith  the 
decision.  If  the  parties  do  not  contemplate  an 
appeal  or  motion  for  reconsideration,  they 
will  execute  waivers  which  so  state,  and 
return  them  to  the  Recorder.  The  Recorder 
will  forward  the  waivers  and  a  certified  copy 
of  the  award  decision  to  the  General 
Accounting  Office  for  certification  for 
payment. 


Motion  for  Reconsideration 

29.  Motion  for  Reconsideratioi 
for  reconsideration  may  be  filed 
party.  It  shall  set  forth  specificall 
grounds  relied  upon  to  sustain  th 
The  motion  shall  be  filed  within : 
the  date  of  the  receipt  of  a  copy  < 
decision  of  the  Board  by  the  part 
motion. 

Suspensions,  Dismissals  and  Dej 
Remands 

30.  Suspensions:  Dismissal  Wi 
Prejudice.  The  Board  may  guspei 
proceedings  by  agreement  of  cou 
settlement  discussions,  or  for  goc 
shown.  In  certain  cases,  appeals 
before  the  Board  are  required  to ' 
a  suspense  status  and  the  Board 
proceed  with  disposition  thereof 
not  within  the  control  of  the  Boai 
the  suspension  has  continued,  or 
continue,  for  an  inordinate  length 
Board  may,  in  its  discretion,  disn 
appeals  from  its  docket  without  f 
their  restoration  when  the  cause 
suspension  has  been  removed.  Ui 
parly  or  the  Board  acts  within  thi 
reinstate  any  appeal  dismissed  m 
prejudice,  the  dismissal  shall  be  ( 
prejudice. 

31.  Dismissal  or  Default  for  Fa. 
Prosecute  or  Defend.  Whenever  i 
discloses  the  failure  of  either  par 
documents  required  by  these  rule 
to  notices  or  correspondence  fror 
comply  with  orders  of  the  Board, 
indicates  an  intention  not  to  cent 
prosecution  or  defense  of  an  appi 
Board  may.  in  the  case  of  a  defau 
appellant,  issue  an  order  to  show 
the  appeal  should  not  be  dismi8S( 
case  of  a  default  by  the  Govenun 
order  to  show  cause  why  the  Boa 
not  act  thereon  pursuant  to  Rule  : 
cause  is  not  shown,  the  Board  ma 
appropriate  action. 

32.  Remand  from  Court.  Whent 
court  remands  a  case  to  the  Boan 
proceedings,  each  of  the  parties  s 
20  days  of  such  remand,  submit  a 
the  Board  recommending  procedu 
followed  so  as  to  comply  with  the 
order.  The  Board  shall  consider  tl 
and  enter  special  orders  govemin 
handling  of  the  remanded  case.  T 
the  court's  directive  and  time  limi 
permit,  such  orders  shall  conform 
rules. 

Time,  Computation  andExtensioi 

33.  Time,  Computation  and  ExU 
Where  possible,  procedural  actioi 
taken  in  less  time  than  the  maxim 
allowed.  Where  appropriate  and  J 
however,  extensions  of  time  will  1 
All  requests  for  extensions  of  timi 
writing. 

(b)  In  computing  any  period  of  I 
day  of  the  event  from  which  the  d 
period  of  time  begins  to  run  shall 
included,  but  the  last  day  of  the  p 
be  included  unless  it  is  a  Saturday 
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or  modify  the  subpoena 
and  oppressive  or  for 
}wn,  or  (ii)  require  the 
lalf  the  subpoena  was 
le  reasonable  cost  of 
ed  books  and  papers. 
s  require,  the  Board  may 
lest  at  any  time  after  a 
d  upon  the  opposing 

' — (1)  Every  subpoena 
of  the  Board  and  the  title 
lall  command  each 
directed  to  attend  and 
if  appropriate,  to  produce 
papers  at  a  time  and 
Bd.  In  issuing  a  subpoena 
',  the  administrative 
lubpoena  and  may,  in  his 
name  of  the  witness  and 
ank.  The  party  to  whom 
ed  shall  complete  the 
vice. 

less  is  located  in  a 
:ter  rogatory  or  subpoena 
erved  under  the 
1  the  manner  provided  in 

e  party  requesting 
^na  shall  arrange  for 

quiring  the  attendance  of 
ition  or  hearing  may  be 
A  subpoena  may  be 
itates  marshal  or  deputy 
ther  person  who  is  not  a 
an  18  years  of  age. 
la  upon  a  person  named 
e  by  personally 
that  person  and 
r  one  day's  attendance 
rided  by  28  U.S.C.  1821  or 
;  however,  where  the 
n  behalf  of  the 
payments  need  not  be 
of  attendance, 
lose  instance  a  subpoena 
ponsible  for  the  payment 
)f  the  witness  and  of  the 
le  subpoena.  The  failure 
such  charges  on  demand 
he  Board  as  a  su^tcient 
le  testimony  of  the 
(8  or  papers  the  witness 

Refusal  to  Obey  a 
if  contumacy  or  refusal 
}y  a  person  who  resides, 
I  business  within  the 
ed  States  District  Court 
to  the  Court  through  the 
the  United  States  for  an 
erson  to  appear  before 
«r  thereof  to  give 
s  evidence  or  both.  Any 
erson  to  obey  the  order 
punished  by  the  Court  as 

rs.  When  books,  records, 
B  have  been  received  in 
/  thereof  or  of  such  part 
aterial  or  relevant  may 
or,  during  the  hearing  or 
Teof. 

riefs.  Post-hearing  briefs 
ion  such  terms  as  may  be 


directed  by  the  presiding  administrative 
judge  or  examiner  at  the  conclusion  of  the 
hearing. 

24.  Transcript  of  Proceedings.  Testimony 
and  argument  at  hearings  shall  be  reported 
verbatim,  unless  the  Board  otherwise  orders. 
Waiver  of  transcript  may  be  especially 
suitable  for  hearings  under  Rule  12.2. 
Transcripts  of  the  proceedings  shall  be 
supplied  to  the  parties  at  such  rates  as  may 
be  established  by  contract  between  the  Board 
and  the  reporter,  provided  that  ordinary  copy 
of  transcript  shall  be  supplied  to  the 
appellant  at  an  amount  no  greater  than  the 
cost  of  duplication. 

25.  Withdrawal  of  Exhibits.  After  a 
decision  has  become  final  the  Board  may. 
upon  request  and  after  notice  to  the  other 
party,  in  its  discretion  permit  the  withdrawal 
of  original  exhibits,  or  any  part  thereof,  by 
the  party  entitled  thereto.  The  substitition  of 
true  copies  of  exhibits  or  any  part  thereof 
may  be  required  by  the  Board  in  its  discretion 
as  a  condition  of  granting  permission  for  such 
withdrawal. 

Representation 

26.  The  Appellant.  An  individual  appellant 
may  appear  before  the  Board  in  person,  a 
corporation  by  one  of  its  officers;  and  a 
partnership  or  joint  venture  by  one  of  its 
members:  or  any  of  these  by  an  attorney  at 
law  duly  licensed  in  any  state, 
commonwealth,  territory,  the  District  of 
Columbia,  or  in  a  foreign  country.  An 
attorney  representing  an  appellant  shall  file  a 
written  notice  of  appearance  with  the  Board 

27.  The  Government.  Government  counsel 
may,  in  accordance  with  their  authority, 
represent  the  interest  of  the  Government 
before  the  Board.  They  shall  Hie  notices  of 
appearance  with  the  Board,  and  notice 
thereof  will  be  given  appellant  or  appellant's 
attorney  in  the  form  speciried  by  the  Board 
from  time  to  time. 

Decisions 

28.  Decisions,  (a)  Decisions  of  the  Board 
will  be  made  in  writing  and  authenticated 
copies  of  the  decision  will  be  forwarded 
simultaneously  to  both  parties.  The  rules  of 
the  Board  and  all  flnal  orders  and  decisions 
(except  those  required  for  good  cause  to  be 
held  confidential  and  not  cited  as  precedents) 
shall  be  open  for  public  inspection  at  the 
offices  of  the  Board.  Decisions  of  the  Board 
will  be  made  solely  upon  the  record,  as 
described  in  Rule  13. 

(b)  Any  monetary  award  to  a  contractor  by 
the  Board  shall  be  promptly  paid  in 
accordance  with  the  procedures  provided  by 
section  1302  of  the  Act  of  July  27, 1956  (70 
Stat.  694,  as  amended:  31  U.S.C.  724a).  To 
assure  prompt  payment  the  Recorder  will 
forward  a  waiver  form  to  each  party  with  the 
decision.  If  the  parties  do  not  contemplate  an 
appeal  or  motion  for  reconsideration,  they 
will  execute  waivers  which  so  state,  and 
return  them  to  the  Recorder.  The  Recorder 
will  forward  the  waivers  and  a  certified  copy 
of  the  award  decision  to  the  General 
Accounting  Office  for  certification  for 
payment. 


Motion  for  Reconsideration 

29.  Motion  for  Reconsideration.  A  motion 
for  reconsideration  may  be  filed  by  either 
party.  It  shall  set  forth  specifically  the 
grounds  relied  upon  to  sustain  the  motion. 
The  motion  shall  be  filed  within  30  days  from 
the  date  of  the  receipt  of  a  copy  of  the 
decision  of  the  Board  by  the  party  filing  the 
motion. 

Suspensions,  Dismissals  and  De faults: 
Remands 

30.  Suspensions:  Dismissal  Without 
Prejudice.  The  Board  may  suspend  the 
proceedings  by  agreement  of  counsel  for 
settlement  discussions,  or  for  good  cause 
shown.  In  certain  cases,  appeals  docketed 
before  the  Board  are  required  to  be  placed  in 
a  suspense  status  and  the  Board  is  unable  to 
proceed  with  disposition  thereof  for  reasons 
not  within  the  control  of  the  Board  Where 
the  suspension  has  continued  or  may 
continue,  for  an  inordinate  length  of  time,  the 
Board  may,  in  its  discretion,  dismiss  such 
appeals  from  its  docket  without  prejudice  to 
their  restoration  when  the  cause  of 
suspension  has  been  removed.  Unless  either 
party  or  the  Board  acts  within  three  years  to 
reinstate  any  appeal  dismissed  without 
prejudice,  the  dismissal  shall  be  deemed  with 
prejudice. 

31.  Dismissal  or  Default  for  Failure  to 
Prosecute  or  Defend.  Whenever  a  record 
discloses  the  failure  of  either  party  to  file 
documents  required  by  these  rules,  respond 
to  notices  or  correspondence  from  the  Board, 
comply  with  orders  of  the  Board,  or  otherwise 
indicates  an  intention  not  to  continue  the 
prosecution  or  defense  of  an  appeal,  the 
Board  may,  in  the  case  of  a  default  by  the 
appellant,  issue  an  order  to  show  cause  why 
the  appeal  should  not  be  dismissed  or,  in  the 
case  of  a  default  by  the  Govenunent,  issue  an 
order  to  show  cause  why  the  Board  should 
not  act  thereon  pursuant  to  Rule  35.  If  good 
cause  is  not  shown,  the  Board  may  take 
appropriate  action. 

32.  Remand  from  Court.  Whenever  any 
court  remands  a  case  to  the  Board  for  further 
proceedings,  each  of  the  parties  shall,  »vithin 
20  days  of  such  remand,  submit  a  report  to 
the  Board  recommending  procedures  to  be 
followed  so  as  to  comply  with  the  court's 
order.  The  Board  shall  consider  the  reports 
and  enter  special  orders  governing  the 
handling  of  th«  remanded  case.  To  the  extent 
the  court's  directive  and  time  limitations 
permit,  such  orders  shall  conform  to  these 
rules. 

Time,  Computation  and  Extensions 

33.  Time,  Computation  and  Extensions,  (a) 
Where  possible,  procedural  actions  should  be 
taken  in  less  time  than  the  maximum  time 
allowed.  Where  appropriate  and  justified, 
however,  extensions  of  time  will  be  granted. 
All  requests  for  extensions  of  time  shall  be  in 
writing. 

(b)  In  computing  any  period  of  time,  the 
day  of  the  event  from  which  the  designated 
period  of  time  begins  to  run  shall  not  be 
included  but  the  last  day  of  the  period  shall 
be  included  unless  it  is  a  Saturday,  Sunday, 


or  a  legal  holiday,  in  which  event  the  period 
shall  run  to  the  end  of  the  next  business  day. 
Ex  Parte  Communications 

34.  Ex  parte  Communications.  No  member 
of  the  Board  or  the  Board's  staff  shall 
entertain,' nor  shall  any  person  directly  or 
indirectly  involved  in  an  appeal,  submit  to 
the  Board  or  the  Board's  staiff.  off  the  record 
any  evidence,  explanation,  analysis,  or 
advice,  whether  written  or  oral,  regarding 
any  matter  at  issue  in  an  appeal.  This 
provision  doe*  not  apply  to  consultation 
among  Board  members  or  to  ex  parte 
communications  concerning  the  Board's 
administrative  functions  or  procedures. 

Sanctions 

35.  Sai}ctions.  If  any  party  fails  or  refuses 
to  obey  an  order  issued  by  the  Board,  the 
Board  may  then  make  such  order  as  it 
considers  necessary  to  the  just  and 
expeditious  conduct  of  the  appeal. 

Effective  Date  and  Applicability 

36.  Effective  Date.  These  rules  shall  apply 
(i)  mandatorily,  to  all  appeals  relating  to 
contracts  entered  into  on  or  after  1  March 
1979,  and  (ii)  at  the  contractor's  election,  to 
appeals  relating  to  earlier  contracts,  with 
respect  to  claims  pending  before  the 
contracting  officer  on  1  March  1979  or 
initiated  thereafter. 

Pursuant  to  the  Charter  of  the  Armed 
Services  Board  of  Contract  Appeals,  the 
attached  rules  are  hereby  approved  for  use 
and  application  to  appeals  to  the  Armed 
Services  Board  of  Contract  Appeals  under  the 
Contract  Disputes  Act  of  1978. 
(signed)  William  J.  Perry  (30  JUN  1980). 
Under  Secretary  of  Defense  for  Research  and 

Engineering. 
(signed)  Percy  A.  Pierre. 
Assistant  Secretary  of  the  Army  (Research, 

Development  and  Acquisition). 
(signed)  J-A.  Doyle, 
Assistant  Secretary  of  the  Navy  (Manpower, 

Reserve  Affairs  and  Logistics). 
(signed)  Eugene  H.  Kopf, 
(Acting)  Assistant  Secretary  of  the  Air  Force 

(Research,  Development  and  Logistics). 

Appendix  B — Coordinated  Acquisition 
Assignments 

Part  1 — Army  Assignments 

Part  2 — Navy  Assignments 

Part  3 — Air  Force  Assignments 

Part  4 — Defense  Logistics  Agency 
Assignments 

Part  5 — Defense  Nuclear  Agency 
Assignments 

Part  6 — General  Services  Administration 
Assignments 

Authority:  5  U.S.C  301. 10  U.S.C.  2202,  DoD 
Directive  5000.35,  PAR  subpart  1.3. 


Part  1 — Army  Assignments 


supply  class 
code 


1005  P  I 


1010  P' 


Conwnodrty 


1016PV 


1020  P  ' ... 
1025  P ' ... 

1030  P ' 

1035  P  ' ... 


1040 

1055  P • 


1090  P„ 


Elecirooic  Equipment 

Bach  depeftmwW  Is  assigned  acquisi- 
bon  responstjiHty  (or  those  items 
wtiicti  th«  depMlment  either  de- 
signed or  tor  «i««ch  it  sponsored 
dovlopmem.  See  FSC  5821  under 
Navy  Rsllngt  tor  assignment  ol  cer- 
tain eonwnarclaHy  developed  radio 
sets  (I*.,  developed  wWyx/l  the 
UM  Ol  Government  turxte) 

Guns,  through  30mm. 

This  psrtW  asatgnwoi*  applies  lo 
guns,  twough  30mm,  and  pans  and 
aquipmant  Iharator,  as  listed  in  Da- 
partmant  of  Army  Supply  Manuals/ 
Catalogs  It  does  not  apply  to  Navy 
ordnance  type  guns;  MK  11  and 
MK  12,  20mm  gurt;  arx>  aircrafl  gun 
mounts. 

Guna,  ov«r  30mm  up  to  75mm 

Tttis  partial  assignment  applies  to 
guns,  over  30mm  arKl  up  to  76mm. 
and  parts  ar>d  equipment  therefor, 
as  listed  m  Oepartmam  ol  tfia  Army 
Supply  Manuals/Catalogs.  II  does 
not  apply  to  Naval  ordnance  type 
guns  arx)  arcratt  gun  mounts 

Guns,  75mm  ttvough  1 25mm. 

Thia  partial  assignment  applies  to 
guna,  TSmm  tnrough  125rnm,  and 
parts  and  aqupmeni  therefor,  as 
Mad  in  Dapariment  of  Army 
Supply  Manuals/Catalogs.  It  does 
not  appty  to  Naval  ordnance  type 
guns. 

Guns  over  125mm  through  150mm. 

Guns  over  iSOmm  through  200ni>m. 

Gurw  ovar  200mm  through  300mm. 

Guns  over  300mm. 

Thaaa  parM  assignments  apply  to 
guna,  owar  IZSmm,  and  parts  and 
aqulpmani  ttterator.  as  ksted  In  Oa- 
partmanl  of  Army  Supply  Manuals/ 
Catalogs  They  do  not  apply  to 
NaMl  ordnance  type  guns. 

Chamical  Weapons  and  Equipment 

(.aunchers.  Rodtal  and  Pyrolechnic. 

T?M  partial  assignment  applies  to 
launchers,  rocfcet  and  pyrotechruc, 
aa  Mad  in  Department  of  Army 
Supply  Manuals /Catalogs.  It  doaa 
not  apply  to  Naval  ordnance  type 
and  avtxyrte  type,  iwith  the  excep- 
ton  of  2.75  nch  rocket  laurKhers 
which  are  included  in  this  partial 
FSC  assignment  to  the  Department 
OfVta  Army 

Aaaamtiliaa  kitarchangeabie  Between 
Waapona  m  Two  or  More  Ctaaaaa. 

Thia  partai  asaignmont  appbes  to  tha 
todowlng  Hems: 


NOTE:  C'P"  attar  tha  FSC  number  indicates  a  partid 
FSC  assignment) 


1095  P". 


Natnnai  stock  numtiar  nomendatura. 

1090-563-7232      Staff      Section. 

Class. 

1090-699-0633  Staff  Section. 

1090-796-8760  Power  Supply. 

1090-886-M51  Wrench  Corraclor. 

1090-986-9707  Reticle  /Assembly. 
Miscellaneous  Weapons. 
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Federal 

supply  class 

code 


Cofnmodrty 


1210  P  ' . 
1220  P>. 

1230  P'. 
1240  P  > . 

1250P«. 
1260P». 

1265  P». 

1285  P>. 

1290  P'. 


1305P'. 


1310  P«. 


1315  P' 


1320P'. 


1325  P.. 


This  partaJ  c»sigoment  applies  to 
miscellanecius  weapons,  and  parts 
ani  equipment  therefor,  as  listed  in 
Oapafbnent  of  Army  Supply  Manu- 
ais/Catalogs.  it  does  not  apply  to 
Naval  ordnance  type;  line  throwing 
guns  (\«rfiich  are  under  DoD  Coordi- 
nated Acquisition  assignment  to  ttie 
Department  of  the  Navy);  and  air- 
craft type  miscellaneous  weapons. 

Fire  Control  Directors. 

Fire  Control  Computing  Sights  arxl 
Devices. 

Fire  Control  Systems.  Complefa 

Optical  Sighting  and  Ranging  Equip- 


Rre  Control  Stat>ilizing  Mectianlsms. 

Fire  Control  Designating  and  Indicat- 
ing Equipment 

Fire  Control  Transmitting  and  Receiv- 
ing Equipment  Except  Airtoma. 

Fire  Control  Radar  Equipment,  Except 
Airt)orrte. 

Miscellaneous  Fire  Control  Equip- 
ment 

The  above  nine  particil  FSC  assign- 
ments apply  to  fire  control  equip- 
ment as  listed  in  Department  of 
tt>e  Army  Supply  Manuals/Cata- 
logs. They  do  not  apply  to  Naval 
ordnance  type  and  aircraft  type. 

Ammunition,  through  30mm. 

This  partial  assignment  applies  to 
ammunrtion  through  30mm  as  listed 
in  Department  of  Army  Supply 
Manuals/Catalogs.  It  does  not 
.apply  to  Naval  ordnance  typ«  and 
ammunrt)on  lor  the  MK  1 1  and  MK 
12.  20mm  gun. 

Ammunition,  over  30mm  up  to  75mm. 

This  partiai  assignment  applies  to 
ammunitiorv  over  30mm  up  to 
75mm,  as  listed  in  Department  of 
Army  Supply  Manuals/Catalogs.  It 
does  not  apply  to  Naval  ordnance 
type  and  to  40mm  ammunition 
(which  is  under  DoO  Coordinated 
Acquisition  assignment  to  ttie 
Navy).  The  Army  is  responsible  for 
tt>e  acquisition  o4  fillers  and  the 
loading,  assembling,  and  packing 
o(  toxicological.  incapacitating  not 
cormol,  smoke  and  incendiary  mu- 
niHoiis. 

Ammunition,  75mm  through  125mm. 

This  partiai  assignment  applies  to 
ammunitioa  75mm  through 
125mm,  as  listed  in  Department  of 
Army  Supply  Manuals/Catalogs.  It 
does  not  apply  to  Naval  ordnance 
type.  The  Amiy  is  responsible  for 
the  acquisition  of  fillers  and  ttte 
loading,  assembling,  and  packing 
of  toxicological,  incapacitating  riot 
control,  smoke  and  incendiary  mo- 
rutions. 

Ammunition,  over  125mm. 

This  partial  assignment  applies  to 
ammunition  over  125mm,  as  listed 
in  Department  of  Army  Supply 
Manuals/Catalogs.  It  does  not 
apply  to  Naval  ordnance  type.  Ttie 
Army  is  responsible  for  ttie  acquisi- 
tk>n  of  fillers  and  the  k>ading,  as- 
semt>ling,  and  packing  of  toxicolog- 
ical, incapacitating  riot  control, 
smoke  and  irx»ndiary  monitions. 

Bombs. 


Federal 

supply  dass 

code 


1330 

1340  P.. 


1345.... 
1365... 
1370  P 

1375  P 


Commodity 


1376  P... 


This  partial  assignment  applies  to 
bombs  as  listed  in  Department  of 
Army  Supply  ktanuals/Catakigs.  It 
does  not  apply  to  l^vy  assigned 
bombs  as  shown  in  list  of  assigr»- 
ments  to  the  Navy;  however,  the 
Department  of  tt>e  Army  is  respon- 
sible for  the  acquisition  of  fillers 
ar«d  tt>e  loading,  assembling,  and 
packing  of  toxicok>gical,  incapaci- 
tating riot  control,  smoke  and  in- 
cendiary munitions,  and  for  otfier 
loading,  assembling,  and  packing  in 
excess  of  Navy  owned  capacity. 

Grenades. 

Rockets  and  Rocket  Ammunition. 

This  partial  assignment  applies  to: 
66mm  Rocket  HEAT,  M72. 
2.75"  Rocket  FFAR.  Service  and 
Practice. 

Heads  MK5  and  Mods  (HEAT). 
HE.  M151. 

HE,  XM229  (17  lb  Warhead) 
HE.  XM157  (Spotting  Red). 
HE,  XM158  (Spotting  Yeltow). 
MK61  Practice  (5  lb  Slug). 
XM230  Practice  (10  lb). 

Motors  MK4  and  Mods  (High  Per- 
formance Aircraft). 
MK40  and  Mods  (Low  Performance 
Aircraft). 

3.5  Inch  Rocket  Heat  M35. 
Practico.  M36. 
Smoke,  WP.  M30. 

4.5  inch  Motor.  Drill,  M24. 

HE  M32. 

Practice.  M33. 

Ir)cendiary  and  toxicological  rockets, 
as  listed  in  Army  Supply  Bulletins. 
It  does  not  apply  to  Navy  assigned 
rockets  as  shown  In  the  list  of 
assignments  to  the  Navy.  However, 
the  Department  of  ttie  Army  Is  re- 
sponsible for  acquisition  of  filler 
and  for  filling  of  all  smoke  and 
toxicological  rockets. 

Land  Mines. 

Military  Chemical  Agents. 

Pyrotechnics. 

This  partial  assignment  does  not 
apply  to  shipboard  artd  aircraft  py- 
rotechnics. 

Demolition  Materials. 

This  partial  assignment  applies  to 
Blasting  Agents  and  supplies  such 
as: 

Bangalore  torpeda 
Blocks,  demolition. 
Caps,   blasting,   electric  and  norv 
electric. 

Charge,  craterlng. 
Charge,  shaped  and  demolition. 
Chests,    demolition    platoon    and 
squad. 

Cord  detonating. 

Demolition  equipment  sets,  with  an- 
cillary items. 
Detonators,  all  types. 
Dynamite. 
Firing  devices. 
Fuze,  safety. 
Kit  demolition. 
Lighter,  fuse. 
Machine,  t>lasting. 
Prin'>er,  percussion  cap. 

It  does  not  apply  to  Navy  underwater 
demolition  requirements. 

Bulk  Explosives. 


Federal 

supply  class 

code 


1377  P. 


1380 

1390  P'. 


2210.. 
2220.. 
2240.. 


2250 

2310  P.. 
2320  P.. 


2330  P.. 


Commodity 


This  partial  assignment  applies  to 
sotkJ  propellants  and  explosives 
such  as: 

Ammonium   Picrate   (Explosive   D) 
JAN-A-166A. 

Trinitrotoluene  (TNT)  MIL-T-248A. 
Tetryt  JAN-T-339. 
Pantaeryttmte  Tetramtrate  (PETN) 
JAN-P-387. 
RDX 

Composition  B. 
Composition  B-3. 
Pentolite.  50. 
Compositioo  C-3. 
Composition  A-3. 
Composition  A-4. 
Nitroguanidine  (Picrate). 

It  does  not  apply  to  production  ca- 
pacity for  any  of  tt>e  above  listed 
explosives  at  the  U.S.  Naval  Pro- 
peUanl  Plant  Indian  Head,  Mary- 
land. 

Cartridge  and  Propellant  Actuated 
Devices  and  Components. 

This  partiai  assignment  is  reserved 
pending  Services  agreement  as  to 
items  to  be  included  in  the  assign- 
ment 

Military  Biological  Agents. 

Fuzes  and  Primers. 

This  partiai  assignment  applies  to 
Fuzes  and  Primers  for  Army  as- 
signed ammunition,  (t  does  not 
apply  to  Naval  ordnance  type, 
wtiich  la  under  DoD  Coordinated 
Acquisitkxi  assignment  to  the  De- 
partment of  tfie  Navy;  and  guided 
missile  fuzes. 

Locomotives. 

Rail  Cars. 

Locomotive  and  Rail  Car  Accessories 
and  Components. 

Track  Materials.  Railroad. 

Passenger  Motor  Vehicles. 

Trucks  and  Truck  Tractors. 

These  two  partial  assignments  apply 
to  tactical  vehicles:  trucks  over 
10.000  pounds  gross  vehicle 
weight  (GVW);  and  the  following 
types  of  veliicles: 
Bus,  convertible  to  ambulance. 
Truck.  4x4,  convertible  to  ambu- 


Tnx*  4x4  dump,  9.000  GVW,  with 
cut-down  cab. 

These  assignments  do  not  apply  to 
tracked  landing  vehicles  which  are 
not  under  DoD  Coordinated  Acqui- 
sition assignment  and  airport  crash 
rescue  vehicles,  which  are  under 
DoD  Coordinated  Acquisition  as- 
signment to  the  Department  of  the 
Air  Force.  With  ttie  exception  of  the 
types  enumerated  above,  these  as- 
signments do  not  apply  to  commer- 
cial passerfger  carrying  vehicles 
and  tnjcks  up  to  10.000  pounds 
GVW.  which  are  assigned  for  DoO 
Coordinated  Acquisition  to  the 
General  Services  Administration. 

Trailers. 


This  partial  assignm< 
apply  to  two  wheel  I 
ers.  two  wheel  stean 
ers,  and  troop  trai 
trailers  which  are  r 
Coordinated  Acqui 
ment  and  airport  era 
er  units  which  are  i 
ordinated  Acquisition 
tfie  Department  of 
Motorcycles,  Motor  So 

cycles. 
This  partial  assignmi 
apply  to  bicydes  and 
Tanks  and  Self-prope 
Tractors.  Track  Laying 
Vehicular  Cab,  Body 
Structural  Componen 
Vehicular  Power  Trans 

poricnts. 
Vehicular     Brake,     Si 
Wheel,  and  Track  Co 
Vehicular  Furniture  ani 

2590  P  » I  Miscellaneous  Vehicula 

2610 i  Tires  and  Tubes,  Pne. 

Aucraft 
Tires,  solid  and  cushion 
Tire  Rebuilding  and  7 

Repair  Matenals. 
Gasoline      Redprocati 
except  Aircraft  and  C 
Engine    Fuel    System 

Nonaircraft. 
Engine  Electrical  Syster 
Engine  Cooling  System 

Nonaircraft 
Engine  Air  and  Oil  Fll 
and  Cleaners,  Nonain 
Miscellaneous    Engine 

Nonaircraft. 

Fire  Fighting  Equipment 

This  partiai  assignmen 

to    equipment    deve 

under  the  sponsorsh 

partment  of  tfie  Army 

Decontaminating    and 

Equipment 
Ttiis  partial  assignmam 
to  Items  peculiar  to 
fare. 
Safety  and  Rescue  Equi 
TNs  partial  assignment 
to    military    respiratc 
equipment  lor  cfiemic 
Telephone  and  Telegrai 
Ttiis  partial  assignment 
to  military  (wire)  eqi 
(ype. 
Teletype  and  Facsimile 
This  partial  assignment 
to  military  (wire)  eqi 
type. 
Radio  and  Television  C 
Equipment  except  Air 
This   partial   assignmer 
nontactical,  otf-the-sf 
cially  available  radio  i 
equipment  and  supp 
Ifie  Armed  Forces  Ra 
vision  Stations  includi 
VKt  supplies  used  b 
Forces  lor  closed  TV 
ttonal  and  training  prot 
Intercommunication    anc 
dress  Systems;  except 
This  partiai  assignment 
to  military  (wire)  eqi 
type. 
Batteries,  Primary. 
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Commodity 


lial  assignment  applies  to 
as  listed  in  Department  of 
Supply  Manuals/Catalogs.  It 
K>t  apply  to  Navy  assigned 
as  shown  in  kst  ot  assigrv 
to  the  Navy;  however,  tt>e 
ment  of  the  Amiy  Is  respon- 
or  the  acquisition  of  fillers 
e  loading,  assembling,  and 
)  of  toxicological.  incapad- 
hot  control,  smoKe  and  m- 
■y  munitions,  and  for  other 
I,  assembling,  and  packing  in 
of  Navy  owned  capacity. 
I. 

and  Rocket  Ammunition, 
al  assignment  applies  to: 
Rocket,  HEAT.  M72. 
Rocket  FFAR.  Service  and 

9. 

MK5  and  Mods  (HEAT). 

51. 

1229  (17  lb  Warhead) 

1157  (Spotting  Red). 

1158  (Spotting  Yellow). 
Practice  (5  K)  Slug). 

Practice  (10  lb). 
*K4  and  Mods  (High  Per- 
ce Aircraft). 

md  Mods  (Low  Performance 
). 

docket  Heat,  M35. 
3.  M36. 
,  WP.  M30. 
4otor.  Oill,  M24. 

K433. 

f  and  toxicological  rockets, 
d  in  Army  Supply  Bulletins, 
not  apply  to  Navy  assigned 
as  shoNMn  In  the  list  of 
nents  to  tfie  Navy.  However, 
oartment  of  ttie  Army  Is  re- 
He  for  acquisition  of  filler 
r  filling  of  all  smoke  and 
igical  rockets. 

9S. 

^mlcal  Agents. 

lies. 

tial    assignment    does    not 

i  shipboard  and  aircraft  py- 

ics. 

1  Materials. 

:ial   assignment   applies   to 

I  Agents  and  supplies  such 


)re  torpeda 
demolition, 
blasting,  electric 


and  non- 


craterlng. 

shaped  and  demolition, 
demolition    platoon    and 

itonating. 

ion  equipment  sets,  with  an- 

ems. 

lors,  all  types. 

te. 

evices. 

alety. 

x>lition, 

fuse. 

9.  blasting. 

percussion  cap. 

)t  apply  to  Navy  underwater 

on  requirements. 

3Sives. 


Federal 

supply  class 

Commodity 

code 

This   partial    assignment    applies   to 

solid    propellants    and    explosives 

suchas: 

Ammonium   Ptarate   (Explosive   D) 

JAf4-A-l66A. 

Trinitrotoluene  (TNT)  MIL-T-248A. 

Tetryi  JAN-T-339. 

Pantaerythrrte  Tetranrtrate  (PETN) 

JAN-P-387. 

RDX 

Composition  B. 

Composition  B-3. 

PentoWe.  50. 

Composition  C-3. 

Composition  A-3. 

Composition  A-4. 

Nitroguanidine  (Picrate). 

ft  does  not  apply  to  production  ca- 

padty  for  any  of  the  above  listed 

explosives  at  ttte  U.S.  Naval  Pro- 

peMant  Plant  Indian  Head,  Mary- 

land. 

1377  P 

Cartridge    and    Propellant    Actuated 
Devk»s  and  Components. 

This  partial  assignment  is  reserved 

pending  Services  agreement  as  to 

items  to  be  included  in  the  assign- 

ment. 

1380 

Military  Biological  Agents. 
Fiaes  and  Primers. 

1390  P« 

This   partial   assignment   applies   to 

Fuzes  and  Primers  for  Army  as- 

signed  ammunition.    It    does    not 

apply    to    Naval    ordnance    type, 

wtvch  ia  under  DoO  Coordinated 

Acquisition  assignment  to  the  De- 

partment of  the  Navy;  and  guided 

missile  fuzes. 

2210 

2220 

Rail  Cars. 

2240 

and  Compooenta. 

2250 

Track  Materials.  Railroad 

2310  P 

Passenger  Motor  Vehicles. 
Trucks  and  Truck  Tractors. 

2320  P 

These  two  partial  assignments  apply 

to   tactical    vehicles:    trucks   over 

10.000      pounds     gross     vehicle 

weight  (QVW):   and  the  following 

types  of  vehicles: 

Bus.  convertible  to  ambulance. 

1 

Truck,  4x4.  convertible  to  amtm- 

lance. 

Truck  4x4  dump.  9.000  GVW,  with 

cut-down  cab. 

These  assignments  do  not  apply  to 

tracked  landing  vehicles  which  are 

not  under  DoO  Coordinated  Acqui- 

sition assignment,  and  airport  crash 

rescue  vehicles,  which  are  under 

DoD   Coordinated   Acquisition   as- 

signment to  the  Department  of  the 

Air  Force.  With  the  exception  of  the 

types  enumerated  above,  these  as- 

, 

signments  do  not  apply  to  commer- 

cial   passenger    carrying    vehk^tes 

and  trucks  up  to   10.000  pounds 

GVW.  which  are  assigned  for  DoO 

Coordinated     Acquisition     to    the 

General  Services  Administratk>n. 

2330  P 

Trailers. 

- 
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Federal 

supply  dass 

coda 


2340  P.. 


2350 

2430 

2510  P». 


2520  P«. 

2530  P  « . 

2540  P  » . 
2590  P». 
2610 


2630.. 
2640.. 


2805  P«. 

2910  P«. 

2920  P«. 
2330  P».. 


2940  P«. 


2990  P». 


4210  P.. 


4230  P.. 


4240  P.. 


5805  P.. 


5815  P.. 


5820  P.. 


5830  P.. 


6135  P.. 


Commodity 


This    partial    assignment    does    not 
apply  to  two  wt>eel  lubrication  trait- 
ers.  two  wtieel  steam  cleaning  trait- 
ers.   and  troop   transporter   semi- 
;  trailers  which  are  rx)t  under  DoD 
'  Coordinated     Acquisition     assign- 
ment and  airport  crash  rescue  trail- 
er units  which  are  under  DoD  Co- 
ordinated Acquisition  assign' ment  to 
ttie  Department  of  tfie  Air  Force. 
Motorcycles.  Motor  Scooters,  and  Bi- 
cycles. 
This    partial    assignment    does    not 

apply  to  bicycles  and  tricycles. 
Tanks  and  Self-propeiied  Weapons. 
Tractors,  Track  Laying,  High-Speed. 
Vehicular    Cab,    Body,    and    Frame 

Structural  Compor>ents. 
Vehicular  Power  Transmission  Conv 

po'>ents. 
Vehicular     Brake,     Steering,     Axle, 

Wheel,  and  Track  Components. 
Vehicular  Furniture  and  Accessories. 
Miscellaneous  Vehicular  Components. 
Tires  and  Tubes,  Pneumatic,  except 

Aircraft 
Tires,  solid  and  cushion. 
Tire  Rebuilding  and  Tire  and  Tube 

Repair  Matenals. 
Gasoline      Reciprocating      Engines, 

except  Aircraft  and  Components. 
Engine    Fuel    System    Components, 

Nonaircraft. 
Engine  Electrical  System 
Engine  Cooling  System  Components, 

Nonaircraft 
Engine  Air  and  Oil  Filters,  Strainers 

and  Cleaners,  Nonairaaft. 
Miscellaneous    Engine    Accessories. 

Nonaircraft. 
Rre  Fighting  Equipment 
This  partial  assignment  applies  only 
to    equipment    developed    by    or 
under  the  sponsorship  of  the  De- 
partment of  the  Army. 
Decontaminating    and    Impregnating 

Equipment 
This  partial  assignment  applies  only 
to  items  peculiar  to  chemical  war- 
tare. 
Safety  and  Rescue  Equipment 
Ttis  partial  assignment  applies  only 
to    military    respiratory    protective 
equipment  lor  chemical  warfare. 
Telephone  and  Telegraph  Equipment 
TNs  partial  assignment  applies  only 
to  military  (wire)  equipment  field 
type. 
Teletype  and  Facsimile  Equipnient 
This  partial  assignment  applies  only 
{to  military  (wire)  equipment  field 
type- 
Radio  and  Television  Communication 

Equipment  except  Airborne. 
This   partial   assigrvnent   applies   to 
nontactical,  off-the-shelf,  commer- 
cially available  radio  and  television 
equipment  and  supplies  used  t>y 
the  Armed  Forces  Radio  and  Tele- 
vision Stations  irKludmg  equipment 
■rxj  supplies  used  by  the  Armed 
Forces  lor  closed  TV  circuit  educa- 
tk^nal  and  training  programs. 
Wercommunicatkjn    and    Public   Ad- 
dress Systems;  except  Airtxxne. 
This  partial  assignment  applies  orrly 
to  military  (wire)  equipment  field 
type. 
Batteries,  Primary. 


Federal 

supply  class 

code 


6625  P.. 


6645  P.. 


6660  P.. 


6665  P.. 


6695  P.. 


eS20  P., 


6910  P.. 


6920  P.. 


6940  P.. 


8130  P.. 


ei40P.._.. 


Commodity 


This  partial  assignment  applies  to  MIL 

type,  dry  cell  batteries,  onry. 
Electrical   and   Electronic   Properties 
Measuring  and  Testing  Instalments. 
This  partial  assignment  applies  only 
to  instalments  for  testing  military 
(wire)  equipment  field  type. 
Tun*  Measuring  Instruments. 
This  partial  assignment  appi  as  to  ttw 
following   watches;    aircraft   instru- 
rTve.nt    panel    docks;    cases    and 
spare  parts  therefor 
Master  navigation  watches:  pocket 
watches;    stop    watches:    second 
setting  wrist  watches;  wnst  watcfv 
es;  athletic  timers;  aircraft  ckx:ks: 
aircraft   panel   clocks;   mechanical 
aircraft    clocks;    navigatkxi    watch 
cases;  pocket  watch  cases;  watch 
hokjers;    watch    case    assemblies 
and  watch  movements. 
Meteorological  Instruments  arxl  Ap- 
paratus. 
Each  departn^nt  is  assigned  acquisi- 
tion  responsitjility   for   tfvjse   sys- 
tems, kistruments  and  end  items  in 
FSC  6660  which  the  department 
either  designed  or  sponsored  de- 
vekjpment.  For  purposes  of  this  as- 
signment  ttie  devetoping  depart- 
ment   is    the    department    wtiich 
awarded  the  developmental   corv 
tract  notwithstanding  tfiat  other  de- 
partn>ents     may     have     provided 
funds  for  the  devek>pment. 
Hazard-Detecting     Instruments     and 

Apparatus. 
This  partial  assignment  applies  only 
to  items  peculiar  to  chemical  war- 
fare. 
Combination  and  Miscellaneous  In- 
struments. 
This   partial    assignment   applies   to 

Jewel  bearings  only. 
Dyes. 

Tfiis  partial  assignment  applies  only 
to  items  peculiar  to  chemical  war- 
fare. 
Training  Akls. 

This  partial  assigrvnent  applies  only 
to  items  peculiar  to  Army  assigrv 
ments  urtder  weapom.  fire  control 
equipment  ammunrtion  and  expk>- 
sives,  and  chemical  and  biological 
wartare. 
Armartient  Training  Devices. 
Tfiis  partial  assignment  applies  to  ar- 
mament training  devices  as  listed 
in   Department  of  Army  Catakjgs 
SC  6910,  ML/IL  and  SC  6920  ML/ 
IL  It  does  not  apply  to  clay  pi- 
geons in  Department  of  Army  Cata- 
logs SC  6910,  ML/IL  and  SC  6920 
ML/IL  It  does  not  apply  to  clay 
pigeons. 
Communicatton  Training  Devices. 
This  partial  assignment  applies  only 
to  code  uaining  sets,  code  practice 
equipment    and    other    telephone 
and  telegraph  training  devices. 
Reels  and  Spools. 

This  partial  assignment  applies  only 
to   reels   and   spools   for   military 
(wire)  equipmem,  lieid  type. 
Ammunltkm   Boxes,    Packages,   and 
Special  Corrtainers. 


Federal 
supply 
ooda 


Commodity 


This  partial  assigrvnent  applies  onfy 
to  boxes,  packages,  and  containert 
peculiar  to  Army  uHgnnwm 
under  anwnunitxjns,  exptosivM.  and 
chemical  and  biological  warfare  as 
listed  in  Department  of  Army  Cata- 
k>g  SC  8140  IL  and  SC  8140  ML. 


'  For  contracting  purposes.  Naval  ordnance  com- 
prises all  arms,  arrrxx,  and  armament  tor  the  Oeiwrt- 
ment  of  the  Navy  and  inckjdes  all  offensive  and 
defensive  weapons,  together  wNh  ihair  componanis, 

controlling  devices  and  ammunition  used  in  execut- 
ing tf>e  Navy's  mission  in  Natior«l  Delervse  (except 
small  arms  and  tfiose  items  of  aviatkyi  ordnance 
acquirad  from  the  Army) 

■Thasa  partial  FSC  assignments  apply  only  to 
repair  parts  peculiar  to  combat  and  tactical  veh«;ies. 
In  addition,  ttie  assignment  m  FSC  2805  applies  to 
military  standard  engines  1.5  HP  through  20  HP  and 
parts  peculiar  tfiereior.  Balance  of  tt>e3e  FSCs  tre 
assigned  to  trie  Defense  Logistics  Agency  (Defense 
Construction  Supply  Ce.nter). 

Part  2 — Navy  Assignments 


Federal 

supply  dass 

codo 


1095  P.. 
1310  P.. 
1325  P.. 


Commodity 


1340  P.. 


Electronic  Equipment 
Each  departmer^  is  assigned  acquisi- 
tion responsitHlity  for  those  items 
wfiich  the  depairtment   either  de- 
ajgnad  or  sponsored  development 
See  FSC  5821   for  assignment  of 
certain     commercially     devek>ped 
radio  sets  to  the  Department  of  tf>e 
Navy  (i.e..  developed  without  xt-e 
use  of  Government  funds). 
Miscellaneous  Weapons. 
Tfiis  partial  assignment  applies  to  line 

thrCMing  guns  only. 
Ammurwtion,  over  30mm  up  to  75mm. 
Ttiis  partial  assignment  applies  only 

to  reels  and  spools  for  military. 
Bombs. 

This   partial   assignment   applies   to 
armor-piercing;  depth  bomtjs:  exter- 
nally suspended  torn  drag  bombs; 
arxj     compor>ents     and     practice 
bombs  therefor,  as  listed  in  Ord 
Pamphlets,  and  tt>e  MK  43,  Target 
Detecting  Device.  The  Department 
of  the  Army  is  responsible  lor  the 
acquisition  of  fillers  and  the  toad- 
irig,   aaaembling.   and   packing   of 
toxtodogical,     incapacitating     not 
control,  smoke  snd  mcerxkary  m«>- 
nWons,  and  for  ott>er  toading.  as- 
aanMng,  and  packing  m  excess  o( 
Navy-oiwnad  capacity. 
Rockets  srKf  Rocket  Ammunition. 
This  partial  assignment  applies  to: 
Fuze,  Rocket  V.T.,  MK93-0. 
2.25  Inch  Rocket  SCAR.  Practice. 
Heads  MK3  and  Mods. 
Motors  MK15  and  Mods. 
MK16  and  Mods. 
5  lr>ch  Rocket  HVAR,  service  and 
practk^. 

Heads  MK2  and  Mods  (common) 
MK6  and  Mods  (GP). 
MK4  and  Mods  (smoke)  MK25  and 
Mods  (ATAR). 
Motors  MK10  snd  Mods. 
5  inch   Rocket   FFAR   service  and 
practica. 

Haads  MK24  and  Mods  (General 
Purposes). 


HOTZ:  ("P"  aflar  the  FSC  number  indicates  a  partial 
FSC  assignment). 
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Federal 

supply  ciass 

code 

MK32       and       Mods       (Shaped 

Ctwrgad). 

MK26  arK)  Mods  (Ulum). 

Motor  MK16  and  Mods. 

iponaibte   tor  acquisition   of   filler 

and  lor  ftkng  of  all  smoke  and 

toncologicaJ  rockets. 

J390  P 

Fuzes  and  Pnmers. 

This    partial    assignment    appkes   to 

^es   and   primers   for   Navy   as- 

signed ammunition. 

1550  P 

Drones. 

ThM  partial  assignment  applies  only 

to  Drone.  Mode*  BQM34E. 

1905  P 

Combat  Sh^JS  whI  Landing  Vessels. 

This    partial    assignmerrt    applies    to 

tanking  vesseis  only. 

1910  P 

Transport   Vessels.    Passenger    and 

Troop. 

This  partial  assx|nment  applies  to  fer- 

rytxjats  only. 

1920 

Fishing  Vessels. 
Speoal  Service  Vessels. 

1925 

1930 

Barges  and  Lighters,  Carga 

1935  P 

Barges   and    Lighters.    Spedal   Pur- 

■ 

pose. 

TTm    partial    assignment    does    not 

apply  to  derricKs,  pile  drivers,  rock 

cutters,  concrete  mixing  plants,  me- 

chanical bank  grader  barges,  other 

bank  revetment  barges,  and  barge 

power  plants. 

1940 

Small  Craft 

1945  P 

Pontoons  and  Floating  Docks. 

This  partial  assignment  applies  only 

to     Naval     Facilities     Engineenng 

Command  type  pontoons. 

1!»S0 

Floating  Drydocks. 
Miscellaneous  Vessels 

1990  P 

This   partial   assignmer4   applies   to 

commercial  sailing  vessels  only. 

2010 

Ship   ar>d   Boat   Propulsion   Compo- 

nents. 

2020.     

Rigging  and  Rigging  CSear. 

2030 

Deck  Machmery. 

2040 

Manne  Hardware  wkI  Hull  Items. 

2060 _ 

Commercial  Fishing  Equipnf>enL 

2090 

Miscellaneous     Ship     and      Marine 

Equipment 

2820  P. ..„ 

Steam    Engir>©s,    Reciprocating    and 

Components. 

This   partial   assignment   applies   to 

marme  main  propulsion  steam  en- 

gir>es  only. 

2825  P 

Steam  Turbines  and  Components. 
This   partial   assignment   applies   to 

manne  steam  turbines  only. 

4210  P 

Fire  Fighting  Equtpment 

This  partial  assignment  applies  only 

to    fiTB   fighting    equipment   devel- 

oped by  or  under  tfie  sponsorship 

of  ttie  Department  of  Navy. 

4410  P 

Industrial  Boilers. 

Tfiis  partial  assignment  applies  only 

to  boilers  tor  use  aboard   those 

ships  assigned  to  the  Navy  for  co- 

ordinated acquisition. 

4420  P. ._ 

Heat   Exchangers  and  Steam  Corv 

densers. 

This  partial  assigrunent  applies  only 

to  heat  exc>>angers  for  use  aboard 

those  ships  assigr>ed  to  the  Navy 

for  coordinated  acqUstion. 

492SP 

Ammunition  Mamtenanca  and  Repar 
Shop  Specialized  Equipment 

Federal 

supply  class 

code 


5821  P.. 


6125  P. 


6320  P_ 


6805  P.. 


6645  P. 


6650  P„ 


6660  P. 


Commodity 


This  partial  assignment  applies  to 
aets,  kits,  and  outfits  of  tools  and 
equipmerM  tor  exptosive  ordnance 
as  defined  in  military  service  regu- 
lationt  and  documents. 

Radk)  and  Tetevision  Communicatton 
Equipment,  Airborne. 

This  partial  assignment  applies  only 
to  Iha  toionwing  commercially  de- 
veloped radio  sets.  (Tfie  term 
"commercially  developed"  means 
Ihat  r«o  Government  funds  were 
provided  for  devetopment  pur- 
poses.) HF-101.  102,  103,  104, 
105,  106,  107.  106,  109,  111,  113, 
AHC-S4.  102.  105.  110,  112,  119, 
120;  MHC-95,  106;  VC-102,  104, 
105.  106,  109,  110;  and  compo- 
riertts  of  (he  foregoing  including  the 
490T  antenna  coupler. 

Converters.  Electrical,  Rotating. 

This  partial  assignment  applies  only 
to  motor.generated  sets  for  use 
aboard  ships  assigned  to  the  Navy 
for  coordinated  acquisition. 

ShiptxMTd  Alarm  and  Signal  System. 

Ths  partial  assignment  applies  only 
to  atarm  systems,  fire  alarm  sys- 
tems, irxjicating  systems,  telegraph 
systems  (signal  and  signaling)  (less 
electronic  type)  for  use  aboard 
ships  assigned  to  the  Navy  for  co- 
ordinated acquisition. 

Navigatkmal  Instruments. 

Thn  partial  assignment  applies  only 
to  lifeboat  and  raft  compasses,  air- 
craft sextants,  hand  leads  (sound- 
Irigs),  lead  reels,  sounding  ma- 
chines and  peiorus  stands  for  use 
aboard  ships  assigr>ed  to  the  Navy 
for  coordinated  acquisition. 

Time  Measuring  Instruments. 

This  partial  assignment  applies  to  tfie 
toVowing  instruments,  cases,  and 
spare  parts  therefor 

Ctvonoraeters  including  gimbal, 
padded  and  make  break  circuit. 

Clocks,  alarm,  boat,  deck,  direct 
reading,  elec^ical,  floor,  ir4erval 
timer,  marine,  mechanical,  master 
control,  master  program,  master 
regulating,  mechanical  message 
center,  nurses,  program,  sfielf, 
stop,  wal.  watchman's. 

Counters,  time  period. 

Meters,  engine  running  time,  hour  re- 
cording, and  electrical  time  totaliz- 
ing- 

Timers:  bombing,  engine  hours,  se- 
quential, stop,  and  program. 

Program  control  instrument 

Cases;  chronometer,  including  gimbal 
and  padded,  chronometer  carrying; 
imkebreak  circuit  chronometer. 

Cans,  chronometer  shipping  and  stor- 
age 

Clock  keys;  ctock  movements,  dock 
motors. 

Optical  Instruments. 

This  partial  assignment  applies  only 
to  stands,  telescope,  lor  ine 
atmaid  ship*  assigned  to  the  Navy 
lor  coordinated  acquisition. 

Meteorotogk^al  Instruments  arxl  Ap- 
paratus. 


FiHleral 

supply  dass 

code 

Commodity 

6665  P 

8140  P 

Eacti  department  is  assigned  acquisi- 
lion   re8pons«»ilily   lor   those   sys- 

FSC  6660  lor  «vhich  the  depart- 
ment elttier  designed  or  sponsored 
development.  For  purposes  of  this 

ment  is  the  department  wtiich 
awanjed  the  developmental  con- 
tract, notwitfistanding  ttiat  ottier  de- 
partments may  have  provided 
funds  for  tfie  development. 

Hazartt-Oetecting  Instruments  and 
Apparatus. 

This  partial  assignment  applies  only 
to  hazard  determining  safety  de- 
vices, for  use  aboard  ships  as- 
signed to  the  Navy  for  coordinated 
acqueition. 

Ammunition  Boxes,  Packages,  and 
Special  Contaviers. 

Tfiis  partial  assignment  applies  only 
to  boxes,  packages,  and  containers 
tor  40mm  ammunition. 

Part  3 — Air  Foice  AMignmenU 


Federal 

supply  class 

code 


1550  P.. 


2320  P.. 


2330  P.. 


4210  P. 


6660  P.. 


6710  P'. 


6720  P ' . 


Commodity 


Electronic  Equipment 

Each  department  is  assigned  acquisi- 
tion responsibility  for  those  items 
wfiKh  tfie  department  either  de- 
sigrted  or  sponsored  development 
See  FSC  5821  under  Navy  listing 
for  assignment  of  certain  commer- 
cially developed  radio  sets  fie.,  de- 
veloped without  the  use  of  Goverrv 
ment  funds). 

Drones. 

This  partial  assignment  applies  only 
to  the  foltowing  model  drones: 
Model  147. 
Model  154. 
BQM  34A. 
MOM  340. 

Trucks  and  Truck  Tractors. 

This  partial  assignment  applies  only 
to  airport  crash   rescue  vehicles. 

Trailers. 

This  partial  assignment  appHes  only 
to  airport  crash  rescue  trailer  units. 

Fire  Fighting  Equipnnent 

This  partial  assignment  applies  only 
to  fire  fighting  equipment  devel- 
oped t)y  or  under  ttie  sponsorship 
of  the  Department  of  tie  Air  Force. 

Meteorological  Instruments  and  Ap- 
paratus. 

Each  department  is  assigned  acquisi- 
tion responsitjility  for  those  sys- 
tems. Instruments,  and  end  items  In 
FSC  6660  for  which  the  depart- 
ment either  designed  or  sponsored 
development  The  developing  de- 
partment is  the  department  wtiich 
awarded  ttie  developmental  corv 
tract,  notwithstanding  tfial  ottier  de- 
partments may  have  provkjed 
funds  for  tfie  dovotopniont 

Cameras,  Motion  Picture. 

This  partial  assignment  does  not 
appfy  to  sutxnarme  periscope  and 
underwater  cameras. 

Caineras.  Stil  Piclure. 


Federal 

1  1 

supply  dass 

1  1                   Commod 

coda 

This    partial    assignrr 

apply  to  submarine 

urxlerwater  cameras 

6730  P  ' 

Photographic  Proiectic 

Thia    partial    assignrr 

apply  to  35mm  the 

6740  • 

Photographk:  Develop 
ing  Equipment 

6760' 

Photographic  Equipmi 
aoriet. 

6780' 

Photographic  Seta,  K 

8820  P 

Live  Animals  Not  Re 

This  partial  assignme 

to  the  following  ty 

dogac 

Scout. 

Sentry. 

Patrol. 

Mina/tunnel. 

Tracker. 

Detector-narcotic/ 

Sledge. 

Bloodhound. 

Water  dog. 

Patrol/detector. 

'  This  partial  FSC  assignment  doi 
photographic  equipment  controlled  C 
Sional  Joint  Committee  on  Printing 
Equipment  and  Supplies. 

Part  4 — Defensfl  Logistics  Agenc 
Assignments 


Federal 

supply  class 

Commodity 

code 

2230 

Right  of  Way 
Construction  and 

Maintenance 

Equipment  Railroad 

2410 

Tractor,  FuK  Track,  Lo 

Speed. 

2420 

Tractor,  Wheeled 

2510  P» 

Vehicular  Cab,  Body,  i 

Frame.  Structural 

Components. 

2520  P» 

Vehicular  Power 

TransTPlssion 

Components. 

2530  P« 

Vehicular  Brake, 

Steering.  Axle,  Whe< 

and  Track 

Components. 

2540  P» 

Vehicular  Furniture  ani 

Accessories. 

2590  P» 

Miscellaneous  Vehicul 

Components. 

2805  P« 

Gasoline  Reciprocatini 

Engines,  Except 

Aircraft  and 

Components. 

2315 

Diesel  Engines  a.nd 
Components. 

2895 

Miscellaneous  Engine; 
and  Components. 

2910  P« 

Engine  Fuel  System 

Components, 

Nonaircraft. 

2920  P« 

Engine  Electrical  Systc 

Components, 

Nonaircraft. 

2930  P» 

Engine  Cooling  Systen 

Components, 

Nonaircraft. 

NOTE:  f -P"  after  the  FSC  number 
indk:ates  a  partial  FSC  assignment] 
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Commodity 


rtiat  assignment  applies  to 
lots,  and  outfits  of  tools  and 
neni  lor  explosive  ordnance 
lined  in  miMary  service  regu- 
1  and  documents. 
mi  Tetowision  Communication 
nent,  Airtxxne. 

tial  assignment  applies  only 
I  (oioiMng  commercially  d»- 
id  radio  aets.  (The  term 
nercially  developed"  mearts 
»  Government  funds  were 
sd  for  development  pur- 
)  HF-101.  102,  103.  104, 
06.  107.  108,  109.  Ill,  113, 
M.  102.  105.  110,  112,  119. 
i«HC-95.  106;  VC-102.  104. 
106,  109.  110;  and  compo- 
ot  the  foregoing  Including  the 
intenna  coupler. 
)rs,  Etectrical,  Rotating, 
tial  assignment  applies  oniy 
>tor-generated  sets  for  use 
1  ships  assigned  to  the  Navy 
}rdinated  acquisition. 
■d  AJarm  and  Signal  System. 
Iial  assigrwrtent  applies  only 
rm  systems,  fire  alami  sys- 
irxjicatir>g  systems,  telegraph 
«  (signal  and  signaling)  (less 
mic  type)  for  use  aboard 
assigned  to  the  Navy  for  co- 
led  acquisition. 
KTal  Instruments, 
tial  assignment  applies  only 
x>at  and  raft  compasses,  air- 
lextants.  hand  leads  (sound- 
lead  reels,  sounding  ma- 
and  pelorus  stands  for  use 
I  ships  assigned  to  the  Navy 
>rdinated  acquisitioa 
asunng  Instruments, 
lial  assigrment  applies  to  tt>e 
ng  instrun>ents,  cases,  and 
parts  therefor. 

leters  Including  gimbal, 
i  and  make  break  circuit, 
alarm,  boat,  deck,  direct 
9,  electical,  fkxv,  interval 
marine,  mechanical,  master 
I,  master  program,  master 
ling,  mechanical  message 
,  nurses,  program,  shelf, 
>al,  watchman's. 
1,  time  period. 

angine  running  time,  hour  re- 
3.  ani  electrical  bme  totaliz- 

bombing.  engine  hours,  se- 
il.  stop,  and  program, 
control  instrument 
tKonometer,  including  gimbal 
Jdded,  chronometer  carrying; 
reak  carcult  chronometer, 
ironometer  shipping  and  stor- 

lys;  dock  movements,  dock 

(. 

istruments. 

tial  assignment  applies  only 

arKis,     telescope,     for     uM 

I  ships  assigned  to  the  Navy 

>rdinated  acquisibon. 

ogical  Instmments  and  Ap- 

i. 


Federal 

supply  dass 

code 

Commodity 

6665  P 

Eacti  departmef>t  is  assigned  acquisi- 
lioo    responsitjiWy    for   those    sys- 

FSC  6660  lor  which  the  depart- 
•nent  either  designed  or  sponsored 
developnf>enl.  For  purposes  of  this 

men!  is  the  department  which 
awarded  the  developntental  corv 
Iract,  nohnnttistariding  tfiat  otfier  de- 
partnoents  may  have  provided 
funds  for  the  development. 

Hazard-Delecting  kwtruments  and 
Apparatus. 

Ttiis  partial  assignment  applies  only 
to  hazard  determining  safety  de- 
vices, lor  use  atxiard  ships  as- 
signed to  the  Navy  for  coordinated 
■cquiBition. 

Ammunition  Boxes,  Packages,  and 
Special  Containars. 

This  partal  assignment  applies  only 
to  boxes,  packages,  and  containers 
tor  40mm  ammunition. 

8140  P 

Part  3 — Air  Force  AmignmeiiU 


Federal 

supply  class 

code 


1550  P.. 


2320  P... 


2330  P. 


4210  P. 


6660  P.. 


6710  P«. 


6720  P ' . 


Commodity 


Electronic  Equipment 

Each  department  is  assigned  acquisi- 
tion responsibility  for  those  items 
wtiich  ttie  department  either  de- 
signed or  sponsored  development 
See  FSC  5821  under  Navy  listing 
for  assignment  of  certain  commer- 
ciaHy  developed  radio  sets  (i.e..  de- 
veloped without  the  use  of  Govern- 
ment funds). 

Drones. 

Ttiis  partial  assignment  applies  only 
to  the  following  model  drones: 
Model  147. 
Model  154. 
BOM34A. 
MOM  340. 

Trucks  and  Truck  Tractors. 

This  partial  assignment  applies  only 
to  airport  crash   rescue  vehicles. 

Trailers. 

This  partial  assignn>ent  applies  only 
to  airport  crash  rescue  trailer  units. 

Fire  FigfTting  Equipment 

This  partial  assignment  applies  only 
to  fire  fighting  equipment  devel- 
oped by  or  under  tfie  sponsorship 
of  ttie  Department  of  the  Air  Force. 

Meteorological  Instnjments  and  Ap- 
paratus. 

Each  department  is  assigned  acquisi- 
tioo  responsitjility  for  those  sys- 
tems. Instruments,  and  end  items  in 
FSC  6660  for  whkrfi  the  depart- 
ment either  designed  or  sponsored 
development.  Ttie  developir>g  de- 
partment IS  the  department  wtuch 
awarded  (he  developmental  corv 
tract,  notwithstanding  tfiat  ott>er  de- 
partments may  have  provided 
furxls  lor  the  developntent 

Cameras,  Motion  Picture. 

This  partial  assignment  does  not 
apply  to  submarine  periscope  and 
underwater  cameras. 

Cameras.  StJI  Picture. 


Federal 

supply  dass 

code 

Commodity 

6730  P ' 

6740 ' 

This  partial  assignmervt  does  not 
apply  to  submarine  periscope  and 
underwater  cameras. 

Photographic  Projection  Equipment 

This  partial  assignment  does  not 
apply  to  3Smm  theater  projectors. 

Photographic  Developing  and  Finish- 
ing Equipment 

Photographk;  Equipment  and  Acces- 
sories. 

Photographic  Seta,  Kits,  and  Outfits. 

6760  • 

6780* 

8820  P 

Live  Animals  Not  Raised  for  Food 

This  partial  assignment  applies  only 
to  the  following  types  of  working 
dogs; 

Scout 

Sentry. 

Patrd. 

Mine/tunnel. 

Tracker. 

Datector-narcotic/contraband. 

Sledge. 

Bloodhound. 

Water  dog. 

Patrol/detector. 

'  This  partial  FSC  assignment  does  not  apply  to 
photographic  equipment  controlled  t>y  the  Congres- 
sional Joint  Committee  on  Printing  and  Micro-Film 
Equipment  and  Supplies. 

Part  4 — Defense  Logistics  Agency 
Assignments 


Federal 

supply  class 

code 

Commodity 

DLA 
center* 

2230 

Right  of  Way 
Construction  and 

DCSC 

Maintenance 

Equipment  Railroad. 

2410 

Tractor,  Full  Track,  Low- 

DCSC 

Speed. 

2420  .. 

Tractor  Wheeled . 

DCSC 

2510  P" 

Vehicular  Cab,  Body,  and 
Frame,  Structural 
Components. 

DCSC 

2520  P« 

Vehk:ular  Power 
Transrrlssion 
Components. 

DCSC 

2530  P« 

Vehicular  Brake, 
Steering,  Axle,  Wheel, 
and  Track 
Components. 

DCSC 

2540  P» 

Vehicular  Furniture  and 
Accessories. 

DCSC 

2590  P« 

Miscellaneous  Vehicular 
Components. 

DCSC 

2805  P« 

Gasoline  Reciprocating 
Engines,  Except 
Aircraft  and 
Components. 

DCSC 

2315 

Diesel  Engines  and 
Components. 

DCSC 

2895 

Miscellaneous  Engines 

DCSC 

and  Components. 

2910  P« 

Engine  Fuel  System 
Componerrts, 
Noriaircraft. 

DCSC 

2920P»  

Engine  Electrical  System 
Components, 
Noriaircraft. 

DCSC 

2930  P» 

Engine  Cooling  System 
Components, 
Nonalrcralt 

DCSC 

NOTE:  f 'P"  after  the  FSC  number 
indk^ates  a  partial  FSC  assignment) 


Federal 

supply  class 
code 

Commodity 

OLA 

center* 

2940  P« 

Engine  Air  and  Oil 
Filters,  Strair>ers  and 

Cleaners,  Nonaircraft 

ncsc 

2990P* 

Miscellaneous  Ertgine 
Accessories, 
Nonaircraft 

DCSC 

3020 

Gears,  Pulleys, 
Sprockets  and 

DCSC 

Transmission  CtiaifV 

3030 

Betting,  Drive  Belts,  Fan 
Belts,  and  Accessories. 

DCSC 

3040 „„ 

Miscellaneous  Power 
Transmission 
Equipment 

OCSC 

3110.„ 

Bearings,  Antifriction, 
Unmounted. 

DISC 

3120 

Bearings,  Plain 
Unmounted. 

DISC 

3130 

Beanr>gs  Mounted 

DISC 

3210 

Sawmill  and  Planing  Mill 

Machinery. 

DGSC 

3220 

Woodworking  Machrnes  ... 

DGSC 

3230 

Tools  and  Attachments 

DGSC 

for  Woodworking 

Machir>ery. 

?405P» 

Saws  and  Filing 
Machines. 

OGSC 

2406  P» 

Machining  Caters  and 
Way-Type  Machines. 

DGSC 

:-410P» 

Electrical  and  Ultrasonic 
Erosion  Machines. 

DGSC 

3411  P« 

Boring  Machines _ 

OGSC 

3412  P» 

Breeching  Machines ~. 

DGSC 

3413  P» 

Drilling  and  Tapping 
Machines. 

DGSC 

3414  P» 

Gear  Cutting  and 

Fintshing  Machines. 

DGSC 

3415  P» 

Grindirig  Machines 

DGSC 

3416  P* 

Lathes 

OGSC 

3417  P» 

Milling  Macfiines 

DGSC 

3418  P« 

Plane<^  and  Shapers 

DGSC 

3419  P» 

Miscellaneous  Machine 
Tools. 

DGSC 

3422  P» 

Rolling  Mills  and  Drawirig 
Machines. 

DGSC 

3424  P» 

Metal  Meat  Treating 
Equipment 

DGSC 

3426  P« 

Metal  Finishing 
Equipment 

OGSC 

3431 

Electric  Arc  Welding 
Equipment 

DGSC 

3432  P* 

Electric  Resistance 
Welding  Equipment 

DGSC 

3433  P» 

Gas  Weldi.-^.  Heat 
Cuning  &  Metaiizing 
Equipment 

OGSC 

:!436P« 

Wekling  Positioners  and 
Manipulators. 

DGSC 

3438  P» 

Miscellaneous  Welding 
Equipment 

DGSC 

3439  P« 

Miscellaneous  Weldir-g, 
Soldering  and  Brazing 
Supplies  and 
Accessories. 

DGSC 

3441  P» 

Bending  and  Forming 
Macfunes. 

OGSC 

3442  P« 

Hydraulk:  and  Pneumatic 
Presses,  Power  Driven. 

DGSC 

3443  P» 

Mechanical  Presses, 
Power  Driven. 

OGSC 

3444  P • 

MarHjal  Presses 

OGSC 

3445  P» 

Pur>ching  and  Shearing 
Machines. 

DGSC 

3446  P» 

Forgir>g  Machinery  and 
Hammers. 

OGSC 

3447  P« 

Wire  and  Metal  Ribbon 
ForiTMng  Mactwiery. 

OGSC 

3448  P» 

Riveting  Machirws 

DGSC 

Federal 

supply  dass 

code 

Commodity 

OLA 
center* 

3449  P» 

Misc.  Secondary  MeM 
Forming  and  Cutting 
MacTunes. 

OGSC 

3450  P  •„...... 

MacNoe  Tools,  Portable ... 

OGSC 

3455  P» 

Cutting  Tools  lor 
Machine  Tools. 

OGSC 

3456  P» 

Cutting  and  Forming 
Tools  for  Secondary 
Metal  Working 
Machir>es. 

OGSC 

3460P* 

Machine  Tool 
Accessorise. 

DGSC 

3461  P« 

Accessories  for 
Secondary  Metal 
Woriiing  MacNnery. 

OGSC 

3465  P» 

Producton  Jigs,  Fixtures 
and  Templates. 

OGSC 

3470  P» 

Machine  Shop  Sets,  Kits, 
and  Outfits. 

DGSC 

3510 

Laundry  and  Dry 
Cleaning  Equipment. 

OGSC 

3520..„ 

Shoe  Repairing 
Equipnf>ent 

OGSC 

3530 

Industnal  Sewing 
Machines  &  Mobile 

DGSC 

Textile  Repair  Shops. 

3610 

Printing.  Duplicating,  and 
Bookbinding 

DGSC 

Equipment 

3611  P« 

Industnal  Marking 
Machines. 

OGSC 

3620  P« 

Rubtie'  and  Rastics 
Working  Machinery 

OGSC 

3635  P» 

Crystal  and  Glass 
Industries  Machinery. 

OGSC 

3650  P« 

CherT>icai  A 
Ptiarmaceutical 
Products 
Manufacturing 
Machinery. 

OGSC 

3655 

Gas  Generatng  and 
Dispensing  Systems, 

OGSC 

Fixed  or  Mobile. 

3660  P« 

Industnal  Size  Reduction 
Machir>ery. 

OGSC 

3680  P» 

Foundry  Machinery, 
Related  Equipment 
and  Supplies. 

OGSC 

3685  P« 

Specialized  Metal 
Container 
Manufactunng 
Machinery  and  Re<ated 
Equipment 

OGSC 

3693  P» 

Industnal  Assembly 
Machines. 

OGSC 

3694  P» 

Clean  Work  Stations, 
Controlled 

Environment  i  Related 
Equipment. 

DGSC 

3695    

DGSC 

Industry  Machinery. 

3710 

Sol  Preparatwn 

OCSC 

^7?0 

Equlpmem. 

DCSC 
OCSC 

3740 

Pest  Piseiiis  and  FrciM 

Conirai  Equipment 

3770 „.... 

Saddlery,  Harriess, 
Whips  and  Related 
Arwnal  Furnishings. 

DCSC 

3805 

Earth  Moving  and 
Excavating  Equipment 

OCSC 

3810 „ 

Cranes  ar>d  Crane- 
Shovels. 

OCSC 

3815 

Crane  and  Crane-Shovel 

OCSC 

Attachments. 

3820 

Mir>ing,  Rock  Oilling, 
Earth  Boring,  and 

OCSC 

Related  Equipnoent. 

3825 

Road  Cteanng  and 
Oeaning  Equipment 

OCSC 
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Federal  Registc 


Federal 

1 

supply  class 
code 

Commodity 

OLA 
center* 

3830.   

Tnicfc  and  Tractor 
Attadvnents. 

DCSC 

3835 

Petroleum  Proi^jction 

DCSC 

and  OiMnbution 

EquipMnt 

3895 -.._.. 

MiacetanMiM 
Equipment 

DCSC 

3910 

Conveyors _ 

DCSC 

3920 _.. 

Materials  HancSW^ 
Equipment.  Nonseil- 
Propeiied. 

DGSC 

3930      

Warehouse  Trucks  arxl 
Tractors.  SeU- 
PropeUed. 

DCSC 

3940 

Blocks.  Tadile.  Hgging. 
and  Sings. 

DISC 

3950          .„..| 

Wmcfws.  Hosts,  Cranes, 
and  Deraicks. 

DCSC 

3990 

Misceflaneous  Matenais 
Handkng  Equipment 

DGSC 

4010 

Chain  and  Wire  Rope.. 

DISC 

4020 _... 

Fiber  Rope.  Cordage  and 
Twine. 

DISC 

4030 

Fittings  (or  Rope.  Cable. 
•ndChaia 

DISC 

41 IQ 

Refngeration  Equipment ... 
Air  CorKMoning 

DGSC 

4120 

DGSC 

Equipment 

4130  ..       ._.. 

Refrigeratna  and  Ar 
Condrtionirig 
Components. 

DGSC 

4140 

Fans,  ^a  Crculators.  arvl 

DGSC 

BkMMT  Equipment 

4210  P» 

FiM  FigMing  Equpr»ient   .. 

DCSC 

4220 

Marine  Lifesaving  and 
Diving  Equipment. 

DCSC 

4310  .. 

Compressors  and 
Vacuum  Pumps. 

DCSC 

4320 „.. 

Power  and  Hand  Pumps... 

DCSC 

4330 

OaflMugHs,  Separators, 
and  Aressure  and 
Vacuum  Fitters, 

DCSC 

4440 

ttiers.  Oehydrators.  and 
Anhydralors. 

DCSC 

4450 

Industnal  Fan  and 
Blower  Equipment 

DCSC 

4460 

Air  Punficatiofl 
Equipment. 

DCSC 

4510 

PlumtMng  Fnrtiires  and 
Accessores. 

DCSC 

4520 _.. 

Space  Heating 

Equipment  and 
Domestic  Water 
Heaters. 

DCSC 

4530 

Fuel  Burrwng  Equipment 
Units. 

DCSC 

4540 

MisceUanentn  Plumbing. 
Heabng.and 
Sanitation  Equipment 

DCSC 

4810 _... 

Water  Purification 

DCSC 

4620 _... 

Water  Distrtatton 
Equpment  Manne  and 
Industnal 

DCSC 

4630 

Sewage  Treatment 
EquipmerH. 

DCSC 

4710 

Pipe«idTut)e._ 

DCSC 

4720 

Hose  and  Tubing. 

FleuPle. 

DCSC 

4730 

Fittings  and  Specialities; 
Hose.  Pipe,  and  Tube 

DCSC 

4810 

Valves.  Powered 

DCSC 

4820 

Vatves.  Nonpowered 

DCSC 

4930 

Lxibncatnn  and  Fuel 
Dispensing  Equipment. 

DCSC 

5280 

Sets,  Kits,  and  Outfits  of 
Measuring  Tools. 

DGSC 

5305 

Screws..       -    

DISC 

5306 

Boils,       

DISC 

Federal 

supply  class 

cods 


5307 

5310.. 

5315 

5320 

5325 

5330 

5335 

5340 

5355 

5360 


5365. 


5410.. 


5420. 


Commodity 


Studs 

Nuts  and  Washers 

NaitiL  Kays,  and  Pins  . 


5430-.. 
5440 


5445. 


5450. 


5510. 


5520. 

5530 

5660 

5680  P.. 


5905.. 
5910 
5915.. 
5920... 

5925... 
5930. 
5935.,, 
5940.,, 

5S45, 

5950,. 
5955,.. 
5960.. 

5961.. 

5962.. 
5965  .. 

5970... 
5975.. 
5977,. 

5985..,. 

5990.. 


Fastening  Devtces... 

Packing  and  Gasket 

Matenals. 

Metal  Screening 

MtacaUaneous  Hardware. 

Knoba  and  Pointers 

Oo>.  FM  and  Wire 

Springs. 
Rings,  Shims.  arxJ 

Spacers, 
Prefabricated  and 

Portable  Buildings, 
Bridges.  Fixed  and 

Floating. 

Storage  Tanks 

Scaffolding  Equipment 

and  Concrete  Forms. 
Prefabricated  Tower 

Structures. 
Miscellaneous 

Prefabricated 

Structures. 
Lumtier  arxl  Related 

Basic  Wood  Matenals. 

MiDwork 

Plywood  and  Veneer 

Fencing.  Fences  and 

Gates. 
Miscellaneous 

Construction  Materials. 
This  partial  assignment 

applies  only  to  airplane 

landing  mat  (Also,  see 

footnote  1  at  end  of 

list  relative  to 

purchase  of  DLA 

managed  (terns  in  GSA 

assigned  classes.). 

Resistors _ 

Capacitors 

Filters  and  Networks 

Fuses  and  Lightning 

Arrestors. 

Circuit  Breakers... 

SuMlches 

Connectors.  Electrical 

Lugs,  Terminals,  arxl 

Terminals  Strips. 
Relays.  Contractors,  and 

Solenoids. 
Coils  and  Transformers... 

Piezoeiectnc  Crystals 

Electron  Tuties  and 

Associated  Hardware 
Semiconductor  Devices 

and  Associated 

Hardware, 
Microelectronic  Circuit 

Devices. 
Headsets,  Handsets. 

Microphones,  arxl 

Speakers. 
Electhcal  Insulators  and 

Insulating  Materials. 
Electrical  Hardware  arxl 

Suppkes. 
Electrical  Contact 

Brushes  arxl 

Electrodes. 
Antennai^  Waveguides. 

andRalaied 

E(|uipmar4. 
Synchros  and  Resolvers .. 


OLA 
center* 


DISC 
DISC 
DISC 
DtSC 
DISC 
DISC 

DISC 
DISC 
DISC 
DISC 

DISC 

DCSC 

DCSC 

DCSC 
OCSC 

DCSC 

DCSC 


DCSC 

DCSC 
DCSC 
DCSC 

DCSC 


OESC 
DESC 
DESC 
DESO 

OESC 
OESC 
DESC 
DGSC 

DESC 

DESC 
DESC 
DESC 

DESC 


DESC 
DESC 

DGSC 
DGSC 
DGSC 

DESC 

DESC 


Federal 

OLA 

center* 

supply  class 
code 

Commodity 

5995  ..„.-... 

Cable.  Cord.  WKl  Wire 
Assembliea:. 
CoRMiunicalion 
EquipmanL 

DGSC 

5999 

Miaoallanaoua  Electrical 
and  Baoironic 
Components. 

DESC 

6105 

Motors,  Electnc^. 

OGSC 

6110 

Electnori  Control 

Equipment 

OGSC 

6115P* 

Generators  and 
Generator  Sets. 
Electical 

OGSC 

6120,.. 

TransJormers; 
Distribution  and  Rower 
Station. 

DGSC 

6145 

Wire  and  Cable. 

DISC 

Electrical. 

6150...-. 

DGSC 

Power  and  Disttibution 

Equipment 

6210...- __ 

kxloor  af«d  Outdoor 

Electnc  Lighting 
Fixtures. 

DGSC 

6220 

Electnc  Vehicular  Lights 
and  Fixtures. 

DGSC 

6230 

Electric  Portable  arxl 

DGSC 

Hand  Lighting 

Equipment 

6240 

Electric  Lamps. 

OGSC 

6250 

Ballasts.  LamphoUers 
and  Starters, 

OGSC 

6260 

Nonelectncal  Lighting 

Fixtures, 

DGSC 

6350 

MisceUaneou.*!  Alarm  and 

OGSC 

Signal  Systems. 

6505* 

Onigs.  Biotogicais;  and 
Official  Reagents. 

OPSC 

6508  • 

Medicated  Cosmetics 
and  Toiletries. 

DPSC 

6510' 

Surgical  Dressing 
Matenals. 

DPSC 

6515* 

Medical  and  Surgical 
Instruments. 

DPSC 

Equipment  and 

Supplies. 

6520* 

Dental  Instruments. 
Equipment  and 
Supplies. 

DPSC 

6525* 

X-Rav  Eauioment  and 

DPSC 

Supplies.  Medical. 

Dental  and  Veterinary 

6530' 

DPSC 

Equipment  Utensils. 

and  Supplies. 

6532 

Hospital  and  Surgical 
Ctothing  and  Textile 

DPSC 

Special  Purpose  Items. 

6540* 

DPSC 

Equipment  and 

Supplies, 

6545* 

Medical  Sets  Kits,  and 

DPSC 

Outfits. 

6630 

Oiemical  Analysis 
Instalments. 

DPSC 

6635 

Physical  Properties 
Testing  Equipment 

DGSC 

6640 

Latx>ratory  Equipment 
and  Supplies. 

DPSC 

6655 

Geophysical  and 

OGSC 

6670 

Scales  and  Balances 

DGSC 

6675 

Drafting.  Sunreying,  and 
Mapping  Instniments. 

DGSC 

6680 

Liquid  and  C-m%  Plow, 
Liquid  Level  and 
Mechanical  Motkm 
Measunng  Instruments. 

OGSC 

6750 

Photographic  Supplies 

DGSC 

Federal 

supply  class 

code 

Commodity 

6810'    

Chemicate 

6820 

Oyas 

Gases;  Compressed  ar 

liquified. 
Pest  Control  Agents  ar 

Disinfectants, 
MisceUarieous  Chemici 

6830     ..    . 

6840 

6850 ' 

7210 

Spectatties. 
Household  Furnishings 
Food  Cooking,  Baking, 

and  Serving 

Equipment, 
Kitchen  Equipment  anc 

Appliances. 
Sets,  Kits.  arxJ  Outfits. 

7310 

7320. 

7360 

7610        

Food  Preparafton  an 
Serving. 
Books  arxl  Ptunptilets 

7660 

7690 

Sheet  and  Book  Musk: 
Miscellaneous  Printed 

8110    

Matter. 
Drums  arxl  Cans 

8120       

Commercial  arxl 

8125 

Industrial  Gas 
Cylinders. 
Bottles  and  Jars 

8305 

Textile  Fabrics _ 

8310      

FSC  8305  does  not 
include  laminated  ck 
used  exclusively  In  tl 
repair  of  lighter  ttian 
air  envetopes. 

Yam  arxl  Thread 

8315 

8320 

Notx>ns  and  Apparel 
Findings, 

FSC  8315  does  not 
include  coated  ctoth 
tape  used  exclusivel 
in  trie  repair  of  lightc 
than  air  envek>pes. 

Padding  and  Stuffing 
Matenals, 

Fur  Materials    

8325 

8330 

Leather _ 

8335 

Shoe  Findings  and 

8340 

Soling  Materials, 
Tents  and  Tarpaulins. 

8345  

Flags  and  Pennants- 
Outerwear,  Men's 

8405      

8410 

Outerwear,  Women's . 

8415 

8420 

Ctothing,  Special 

Purpose. 
FSC  8415  includes  aN 

submarine  clothing 
Urxierwear  and 

8425 

Nightwear,  Men's. 
Underwear  and 

8430 

Nightwear.  Women's 
Footwear,  Men's 

6435 

Footwear,  Women's... 

8440         

Hosiery.  Handwear,  ar 

8445     

Clotfiing  Accessorie 
Men's. 
Hosiery,  Handwear,  ar 

8450 

Ctothing  Accessorie 
Women's. 
Children's  arxl  Infant's 

8455         .  . 

Apparel  and 
Accessories. 
Badges  and  Insignia .. 

Luggage 

Indivklual  Equipment.. 
Arrrxx.  Personal 

8460 

8465 

8470 

8475 

8905* 

Speciateed  Fhght 

Oothing  and 

Accessories. 
Meat,  Poultry,  arxl  Fis 

8910  * 

Dairy  Foods  and  Eggs 

8915* 

Fruits  and  Vegetables 

oesday.  July  31.  1991  /  Rules  and  Regulations 


Fedefal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations         36583 


jmmodity 


Washers 

ys,  and  Pins.. 


I  uovtcss 

ind  GaskeH 
to. 

•aning  — _ 

eous  Hardware . 

kS  Pomten 

and  Wira 

I. 

dif^s,  and 

s. 

ited  and 

9  BiMdings. 

-ixed  and 

] 

"anks 

ig  Equipment 

ncrete  Forms. 

lied  Tower 

res. 

eous 

icated 

res- 

nd  Related 

i/ood  Materials. 


md  Veneer 

Fences  and 

sous 

iction  Materials. 

ii  assignment 

only  to  airplane 

mat  (Also,  see 

3  1  at  end  o( 

live  to 

eo(DO 

Id  (terns  in  GSA 

d  classes.). 


J  Networks. 
J  Ltghtnir>g 
rs. 
makers. ..- 


rs.  Electrical 

Timals.  and 
rts  Strips, 
ontractors,  and 
ds. 
Transformers... 

tnc  Crystals 

'utiesand 

ted  Hardware. 

uctor  Devices 

iociated 

re. 

Ironic  Circuit 

Handsets, 
ones,  and 
rs. 

Insulators  and 
\g  Materials. 
Hardware  and 
i. 

Contact 
iwid 
ies. 

Waveguides. 
aled 
Bnt 
and  Resolvers  . 


OLA 
center* 


DtSC 
DISC 
DISC 
DtSC 

DISC 
DISC 

DISC 
DISC 
D)SC 
DISC 

DISC 

DCSC 

DCSC 

DCSC 
DCSC 

DCSC 

DCSC 

DCSC 

DCSC 
DCSC 
DCSC 

DCSC 


DESC 
DESC 
DESC 
DESO 

DESC 
DESC 

DESC 
DGSC 

DESC 

DESC 
DESC 
DESC 

DESC 


DESC 
DESC 

DGSC 
DGSC 
DGSC 

DESC 

DESC 


Federal 

supply  class 

code 

Commodity 

OLA 

center* 

5995 

Cablab  Cord,  wid  Wira 

Anwnbiies:. 

Commonicaiion 

Equipment 

DGSC 

5999 

MisceUaneous  Electrical 
•rd  Electronic 
Components. 

DESC 

6105 

Motors,  Eiectricii    _ 

DGSC 

6110.- -.. 

Elactncai  Control 

Equipment 

DGSC 

6115  P». 

Ganarators  and 
Ganarator  Sets. 
EladricaL 

DGSC 

6120._ _ 

TraniSonnefs; 

DisMbulion  and  Power 

Station. 

DGSC 

6145 

Wira  and  Cabta. 

DISC 

Eleclhcal. 

6150...-. 

DGSC 

Power  and  Disthbutlon 

EqutpmenL 

6210 

Irxtoor  and  Outdoor 

Electnc  Lighting 
Fixtures. 

DGSC 

6220 

Electnc  Vehicular  Lights 
andFotufes. 

DGSC 

6230 

Electric  Portable  arxl 

DGSC 

Harxj  Lighting 

Equipment 

6240 

Electric  Lamps..  .     

Ballasts.  LamphoMers 
and  Starters. 

OGSC 

6250 

DGSC 

6260 

Nonelectrical  Lighting 
Fixtures. 

OGSC 

6350 

OGSC 

Signal  Systems 

6505* „... 

Drugs.  Biotogicals;  and 
Official  Reagents. 

DPSC 

6508' _... 

Medicated  Cosmetics 
and  Toiletnes. 

DPSC 

6510*.    .    . 

Surgical  Dressing 
Matenais. 

DPSC 

6515* 

Medical  and  Surgical 
Instruments. 

DPSC 

Equipment  and 

Supplies 

6520* 

Denial  Instniments. 
Equipment  and 

Supplies- 

DPSC 

6525* 

X-Ray  Equipment  and 

DPSC 

SuppTies;  Me<fical. 

Dental  arxl  Vetenna^. 

6530* 

DPSC 

Equipment.  Utensils. 

and  Supplies. 

6532 

Hospital  and  Surgical 
Ctothing  and  Textile 

DPSC 

Special  Purpose  Items. 

6540* 

DPSC 

Equipment  and 

Supplies. 

6545* 

Medical  Sets  Kits  and 

DPSC 

Outfits. 

6630 

Chemical  Analysis 
Instruments. 

DPSC 

6635 

Physical  Properties 
Testing  Equipment 

DGSC 

6640 

Latx>ratory  Equipment 
and  Supplies. 

DPSC 

6655 -... 

Geophysical  and 
Astronomical 
Instruments. 

DGSC 

6670 

Scales  and  BalarK^es 

DGSC 

6675 

Drafting,  Surveytng,  and 
Mapping  histnjments. 

DGSC 

6680 

Liquid  and  Gas  Ftow. 
Lkjuid  Level  and 
Mechanical  Motion 
Measunng  Instruments. 

DGSC 

6750 

Photographic  Supplies 

DGSC 

Federal 

supply  class 

code 


6810' 


6820.. 
6830. 

6840. 

6850  1 

7210. 
7310.. 


7320. 


7610 
7660 
7690 

8110 
8120 


8125 
8305 


Commodity 


Chemicals.. 


8310  . 
8315. 


8320 

8325.. 
8330. 
6335.. 

8340.. 
8345.. 
8405.. 
8410.. 
6415. 


8420. 

8425.. 

8430.. 

8435 

8440 


8450. 


8455. 
8460.. 
8465.. 
8470.. 
8475 


Oyas 

Gases;  Compressed  and 

Liquified. 
Pest  Control  Agents  and 

Disinfectants. 
Miscellaneous  Cfiemical 

Specialties. 

Household  Furnishings 

Food  Cooking,  Baking, 

and  Serving 

Equipment. 
.4  Kitchen  Equipment  and 

Appliances. 
7360 \  Sets.  Kits,  and  Outfits. 

Food  Preparafton  and 

Serving. 

Books  and  Pamphlets 

Sheet  and  Book  Music 

Miscellaneous  Printed 

Matter. 

Drums  and  Cans 

Commercial  and 

Industrial  Gas 

Cylinders. 

Bottles  and  Jars 

Textile  Fabrics 

FSC  8305  does  not 

include  laminated  ctott) 

used  exclusively  in  the 

repair  of  lighter  than 

air  envelopes. 

Yam  and  Thread 

Notions  and  Apparel 

Findings. 
FSC  8315  does  not 

include  coated  ck>th 

tape  used  exclusively 

in  the  repair  o(  lighter 

than  air  envelopes. 
Padding  and  Stuffing 

Matenals. 

Fur  Materials 

Leather 

Shoe  Findings  and 

Soling  Materials 

Tents  and  Tarpaulins 

Flags  and  Pennants 

Outerwear,  Men's 

Outerwear,  Women's 

Ctott»ing,  Special 

Purpose. 
FSC  8415  includes  aN 

submanne  clothing 
Undennrear  arxl 

Nightwear,  Men's. 
Underwear  and 

Nightwear,  Women's. 

Footwear.  Men's 

Footwear,  Women's 

Hosiery,  Handwear,  and 

Ctotiwig  Accessories, 

Man's 
8445 .|  Hosiery,  Handviwar.  and 

Ctothing  Accessories. 

Women's 
Children's  and  Infant's 

Apparel  and 

Accessories. 

Badges  and  Insignia 

Luggage 

Individual  Equipment 

Armor,  Personal 

Special«ed  Fhght 

Ck>ttvng  and 

Accessories 
Meat,  Poultry,  and  Fish .. 
Dairy  Foods  and  Eggs. .. 
Fruits  and  Vegetables 


OLA 
canter* 


8905*.. 
8910  •.. 
8915*. 


DFSC& 
OGSC 
OGSC 
OGSC 

DGSC 

DFSCa 
OGSC 
DPSC 
OGSC 


DGSC 
DGSC 


DGSC 
OGSC 
DGSC 

DGSC 
OGSC 


DGSC 
DPSC 

DPSC 
DPSC 

DPSC 

DPSC 
DPSC 
DPSC 

DPSC 
DPSC 
DPSC 
DPSC 

DPSC 

DPSC 

DPSC 

DPSC 
DPSC 

DPSC 

DPSC 
DPSC 


DPSC 
DPSC 
OPSC 
DPSC 
DPSC 


DPSC 
DPSC 
DPSC 


Federal 

supply  class 

code 


8920* 

8925* 

8930* 

8035' 
8940* 


8945  ».. 
8950*- 

8955*. 
8960*. 
8970*. 

8975*. 

9110 

9130 


Commodity 


9140.. 
9150.. 


9180., 


9320.. 


9330. .._ „ 


9340.. 


9350 


9390.. 


9420  P.. 


9430  P. 


9505.. 


9510.. 


9515.. 


9520. 


9525 


9530 


9535 


9540.. 


3545.. 


9620  P. 


9925 


Bakery  and  Cereal 

Products 
Sugar.  Confectionery, 

and  Null. 
Janw.  JaWaa.  and 

Presen/es. 

Soups  and  Bouilkjns 

Special  Dietary  Foods 

and  Fixxj  Spectatty 

Preparations. 

Food  Oils  and  Fats_ 

Condiments  and  Related 

Products 
Coffee,  Tea,  and  Cocoa.. 
Beverages,  Nonalcoholic 
Composite  Food 

Packages. 

Tobacco  Products 

Fuels,  Solid 

Liquid  PropeHants  and 

Fuels,  Petroleum  Base. 

Fuel  Oils 

Oils  and  Greases; 

Cutting.  Lubricating. 

and  Hydraulic. 
Miscellaneous  Waxes. 

Oils,  and  Fats. 
Rubber  Fabhcated 

Matenals. 
Plastic  Fabricated 

Matenals. 
Glass  Fabncaled 

Matenals 
Refractories  and  Fire 

Surfacing  Matenals. 
Misceliar>eous  Fabricated 

NonmeUllic  Matenals 
Fitiers:  Vegetable, 

Animal,  and  Syntfietic. 
This  partial  FSC 

assignment  applies 

only  10  raw  cotton  and 

raw  wool. 
Miscellaneous  Crude 

Animal  Products, 

Inedible. 
This  partial  assignment 

applies  only  to  crude 

hides 
Wire,  Nonelectrical,  iron 

and  Steel. 
Bars  ar>d  Rods.  Iron  and 

Steel. 
Plate,  Sheet  and  Strip, 

Iron  and  Steel. 
Structural  Shapes,  Iron 

and  Steel. 
Wire,  Nonelectrical, 

Nonfen^iis  Base  Metal. 
Bars  and  Rods, 

Nonferrous  Base  Metal 
Plate,  Sheet  Sfip,  and 

Foil,  Nonferrous  Base 

Metal. 
Structural  Shapes, 

Nonferrous  Base  Metal. 
Plate,  Sheet,  Stnp.  Foil 

and  Wire,  Precious 

Metal. 
Minerals,  Natural  and 

Synthetk:. 
This  partial  assignment 

applies  only  to  crude 

petroleum  and  crude 

shale  oil. 
Ecclesiastical  Equipment. 

Furnishings  and 

Supplies. 


DLA 

canter* 


OPSC 

DPSC 

DPSC 

DPSC 
DPSC 


OPSC 
DPSC 

DPSC 
OPSC 
OPSC 

OPSC 
OFSC 
DFSC 

OFSC 
OFSC 


DFSC 
DGSC 
DGSC 
DGSC 
DGSC 
DGSC 
DPSC 


DPSC 


DISC 
DISC 
DISC 
DISC 
DISC 
DISC 
DISC 

DISC 
DISC 

DFSC 


DGSC 


Federal 

supply  class 

code 

Commodity 

DLA 
oaniar* 

9930 

Memonals.  Cemetenai 
and  Mortuary 
Equipment  arx) 
Supplies. 

Miscellaneous  Items 

DGSC 

9999 

OGSC 

Footnotes: 

■  These  assignmartis  do  not  apply  to  items  decen- 
tralized by  the  DLA  Canter  Commander.  1  e  .  oesig- 
nated  lor  purchase  by  each  milttary  department,  and 
to  ttwaa  items  m  DLA  assigned  federal  supply  class- 
as,  wtiich  may  be  assigned  to  GSA  for  supply 
management  In  addition,  sea  sutipart  208  70  wtwch 
descnbes  conditions  urxler  which  a  military  service 
may  purchase  (contract  for)  military  servica  supply 
managed  i1err>9  in  OLA  assigned  ledarai  supply 
classes  See  notes  2  and  3  lor  further  axcaptiona 
pertaining  to  certain  DLA  assignn>ents. 

>OLA  assi^wnents  in  FSC  2510.  2520,  2530. 
2540,  2590,  2805,  2910,  2920,  2930,  2940.  and 
2990  do  rK)i  apply  to  repair  parts  peculiar  to  combat 
and  tactical  vehicles.  wt>ich  are  assigned  lor  coordi- 
nated acquisition  to  the  Department  of  ttie  Army.  In 
addition,  the  assignment  in  FSC  2805  does  not 
apply  to  military  standard  enomes  1.5  HP  throu^  20 
HP  and  parts  peculiar  therefor,  wtuch  are  assigned 
for  coordinated  acquisition  to  the  Department  of  the 
Army, 

"This  partial  FSC  assignment  in  FSC  4210  does 
not  apply  to  Fira  Fightino  Equipment  developed  by 
or  under  the  sponsorship  of  a  rrMitary  department 
The  contracting  resporwbility  for  such  equipment  is 
assigned  to  ttie  department  wtuch  developed  or 
sponsored  Its  davalopmain. 

*  DLA  has  contracting  responsibility  for  all  the 
items  m  the  classes  til  FS  Group  65  In  addition. 
DLA  fias  contracting  responsibilir/  for  all  equipment 
and  supplies  related  to  tr>e  medical,  dental,  veteri- 
nary professons  in  Nort-group  65  classes  where  trie 
military  medical  services  have  the  sole  or  pnme 
interest  in  such  items  The  specific  item  coverage  of 
these  Norvgroup  65  items  is  published  in  ttie  DoD 
section  of  the  Federal  Supply  Catalog  tor  medical 
material  C3-1  through  C3-12,  inclusive. 

*  This  assignment  ncludes  health  and  comfort 
Items  listed  m  AR  700-23  It  also  irxHudes  resale 
Items  lor  commissary  stores  (irxAjding  brand  name 
Items) 

•DLA  centers  are  identified  as  lolkiws— DCSC— 
Defense  Construction  Supply  Center;  DESC — De- 
fense Electronics  Supply  Center,  DFSC— Defense 
Fuel  Supply  Center;  DGSC— Defense  General 
Supply  Center,  DISC— Oelanaa  Industnal  Supply 
Center.  DPSC— Oatanea  Pateonnel  Support  Center 

'  DFSC  IS  rasponsWa  tor  contracting  tor  only 
petroleum  base  rteiris  m  FSC  6810  and  6850 

•  Jhs  partial  assignment  applies  only  to  second- 
ary items  not  identified  as  IPE  Such  secondary 
Items  are  listed  m  the  applicable  Federal  Supply 
Catalog  Management  Data  lists  ol  each  respective 
service 

•  This  partial  FSC  assjanment  in  FSC  6115  does 
not  apply  to  Mobile  Electnc  Power  Generating 
Sources  (MEPGS)  The  contracting  direcbon  resporv 
sibility  for  MEPGS  IS  assigned  to  tne  OoD  Protect 
Manager.  MaMe  Electnc  Power,  by  DoDD  4 1 20.11. 
DoD  compor»ents  desinog  to  use  other  tfian  the  OoO 
Standard  Family  of  Generator  Sets,  contained  m 
MIL-STD  633.  Shall  process  a  Request  for  Deviation 
in  accordance  with  Jont  Operating  Procedures.  AR 
700-101.  AFR  400-50.  NAVMATINST  41^0  100 A, 
MCO  11310  8c  and  OLAR  4120.7,  Sub)ecl  Manage- 
ment and  Standanlization  of  Mobile  Electnc  Power 
Generating  Sources,  pnor  to  initialing  an  acquisition. 


Part  5 — Defense  Nuclear  Agency 
Assignments 


Federal 

supply  class 

code 

Commodity 

1105 

Nudaar  Bomba. 

1110 

Nudav  ProjactHas 

1115 

Nudav  Wartiaads  and  Warhead  Sec- 

1125 

tk>ns. 

Nuclear  Denwlition  Charges 

?65M 
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Federal       | 
supply  class 
code 


1127.. 
1130.. 
1135.. 

1140.. 
1145.. 

1190.. 

1195... 


Commodity 


Nuclear  Rockets. 

Convefstoo  Kits,  Nuclear  Ordnance. 

Fuzing  and  Firing  Devices,  Nuclear 
Ordnance. 

Nuclear  Components. 

High  Explosive  Charges.  Propellants. 
and  Detonators;  Nuclear  Ordnance. 

Speoateed  Test  and  Handling  Equip- 
ment, Nuclear  Ordnance. 

Miscellaneous  Nuclear  Ordnance. 

In  addition  to  the  atx>ve,  assignments 
to  DNA  include  aM  items  for  which 
DNA  has  integrated  management 
resporwWity  In  accordance  with 
DoD  Directive  5105.31. 


Part  6 — General  Services  Administration 
Assignments 


Federal 

supptydass 

code 


Commodity 


2310  P Passengar  Motor  Vehicles. 


2320  P 


TniCks  and  Truck  Tractors. 
These  two  partial  assignments  apply 
to  all  commercial  passenger  carry- 
ing ve^k:l€s  and  trucks  up  to 
10.000  pounds  Gross  Voh»cle 
Weight  (GVW)  except  the  Wlowing 
types  which  are  assigned  (or  DoD 
Coordinated  Acquisition  to  the  De- 
partment ot  the  Army- 
Bus,  convertible  to  amtjulance. 
Tojck,  4x4.  convertitjle  to  ambu- 
lance. 

Thjck,   4x4.   dump,   9.000  pounds 
GVW,  with  cut-down  cab. 

(See  A'my  Coordinated  Acquisition 
assgnments  in  FSC  2310"  and 
2320) 

Wrapping  and  Packaging  Machinery. 

Vending  and  Coin  Operated  Ma- 
chines. 

Miscellareous  Service  and  Trade 
Equipment. 

Gardening  Implements  and  Tools. 

Hand  Tools,  Edged,  Nonpowered. 

Hand  Tools,  Nonedged,  Nonpowered 

Hand  Tools,  Power  Driven. 

Dr-ll  Bits,  Counterbores.  and  Counter- 
sinks; Hand  and  Machine. 

Taps,  Dies,  a^d  Collects;  Hand  and 
Machine. 

Tool  and  Hardware  Boxes. 

Sets,  Kits,  and  Outfits  of  Hand  Tools. 

Measuring  Tools.  Crattmen's. 
.  Disks  and  Stones,  Abrasive. 

5350 1  Abrasive  Materia's. 

^610 Mineral  Construction  Materials,  Bulk 


3540.. 
3550.. 

3590.. 

3750.. 
5110.. 
5120.. 
5130.. 
5133. 

5136.. 

5140.. 
5180... 
5210.., 
5345 


5620 

5630.. 

5640.. 

5650. 

5570 


5680  P' 

7105 

7110 

7125 


7195.. 
7220.. 
7230.. 
7240.. 


Building  Glass,  Tile,  Brick,  and  Block. 

Pipe  and  Conduit,  Nonmetallic. 

Wallboard,  Building  Paper,  and  Ther- 
mal lnsulat<)n  Materials. 

Roofing  and  Siding  Materials. 

Architectural  and  Related  Metal  Prod- 
ucts. 

Miscellaneous  Construction  Materials. 

Household  Furniture. 

Office  Furniture. 

Cabmets,  Lockers,  Bins,  arid  Shelv- 
ing. 

Miscellaneous  Furniture  and  Fixtures. 

Floor  Covenngs. 

Draperies,  Awnings,  and  Shades. 

Household  and  Commercial  Utility 
Containers. 


NOTE;  ("P"  after  FSC  number  indicates  partial  FSC 
assignmem.) 


Federal 

supply  class 

code 


7290.. 


7330.. 
7340.. 
7350.. 
7410.. 
7420.. 

7430.. 


Commodity 


7450.. 

7460.. 
7490.. 


7510.. 


7520. 


7530.. 


7710.. 
7720.. 

7730.. 

7740. 
7810.. 
7820.. 
7930. 

7910.. 

7920. 

7930... 

8010... 


8020. 
8030.. 

8040. 
8105.. 
8115.. 
8135.. 

8510.. 

8520.. 


8530.. 
8540.. 


Miscellaneous  Household  and  Com- 
mercial    Furnishings    and     Appli- 
ances. 
Kitchen  Hand  Tools  and  Utensils. 
Cutlery  and  Flatware. 
Tableware. 

Punched  Card  System  Machines. 
Accounting     and     Calculating     Ma- 
Chines. 
Typewriters  and  Office-type  Compos- 
ing Machines. 
This  assignment  does  not  apply  to 
machines  controlled  by  the  Con- 
gressional   Joint    Committee    on 
Printing. 
Office-type  Sound  Recording  and  Re- 
producing Machines. 
Visible  Record  Equipment. 
Miscellaneous  Office  Machines. 
This  assignment  does  not  apply  to 
equipment  controlled  by  the  Con- 
gressional    Joint     Committee     on 
Prinbng. 
Office  Supplies. 

Tfvs  assignment  does  not  apply  to 
office    supplies,    including    special 
inks,   when  DoD  requirements  of 
such  items  are  acquired  through 
Government  Printing  Office  charv 
nels. 
Office  Devices  and  Accessories. 
This  assignment  does  not  apply  to 
office    devices    and    accessories 
when   DoD  requirements  of   such 
items  are  acquired  through  Govenv 
menf  Printing  Office  channels. 
Stationery  and  Record  Forms. 
This  assignment  does  not  apply  to 
stationery  and  record  forms  when 
DoD  requirements  of  such  items 
are  acquired  through  Go\'emment 
Printing  Office  channels  including 
those  items  cove'sd  by  term  con- 
tracts Issued  by  GPO  for  tabulating 
cards  and  marginal?/  punched  con- 
tinuous forms. 
Musical  Instruments. 
Musical  Instrument  Parts  and  Acces- 
sories. 
Ptionographs.  Radios,  and  Television 

Sets;  Home  Type. 
Phonograpli  Records. 
I  Athletic  a.nd  Sporting  Equipment. 
Games,  Toys,  and  Wheeled  Goods. 
Recreational   and  Gymnastic   Equip- 
ment. 
Floor  PoHs^ers  and  Vacuum  Cleaning 

Equipment. 
Brooms,       Brushes,       Mops.       and 

Sponges. 
Oeaning  and  Polishing  Compounds 

and  Preparations. 
Paints.  Dopes,  Varmshes,  and  Relat- 
ed Products. 
Pamt  and  Artists  Baishes. 
Preservative     and     Sealing     Com- 
pounds. 
Adhesives. 
Bags  and  Sacks. 
Boxes,  Cartons  and  Crates. 
Packaging  and  Packing  Bulk  Materi- 
als. 
Perfumes,    Toilet    Preparations    and 

Powders. 
Toilet    Soap,    Shaving    Preparations 

arxj  Dentifrices. 
Personal  Toiletry  Articles. 
Toiletry  Paper  Products.     - 


_1 

Federal 

supply  dass 
code 

Commodity 

8710 

Forage  and  FeerJ. 
FertilJzers 

8720 

8730 

Seeds  and  Nursery  Stock. 
Paper  and  Paperboard. 
Signs.  Advertising  Displays,  and  Iden- 
tification Plates. 
Jewelry. 

Collactnr's  ttAm« 

9310 

9905 

9910 

9915 

9920 

Smokers'  Articles  and  Matches. 

Footnotes:  These  GSA  assignnnents  do  not 
apply  to  items  as  described  under  FSC  7430,  7490 
7510,  7520.  and  7530.  and  those  items  In  the  GSA 
assigned  federal  supply  classes  which  have  been 
retained  lor  Dt>  supply  management  as  listed  m  the 
applicable  Federal  Supply  Catalog  Management 
Data  lists.  In  additkjn,  see  subpart  208.70  which 
describes  conditions  under  which  a  military  service 
may  contract  for  military  service  managed  items  in 
GSA  assigned  federal  supply  classes. 

'This  partial  FSC  assignment  does  not  include 
landing  mats  which  are  assigned  to  the  Defense 
Logistics  Agency. 


Appendix  C — Contractor  Purchasing 
System  Rev-iews 

Sec. 

Part  1— General 
C-100    Scope 

C-101    Planning  a  Purchasing  System 
Review 
C-101.1    Team  Captain 
C-101.2    Review  Team 
G-101.3    Notification  to  Contractor 
C-101.4    Obtaining  Preliminary  Data 
C-102    ln-Plnnt  Review 
C-103    Report  Preparation 
C-103.1    Report  Content 
Part  2— Analytical  Procedures 
C-200    Scope 

C-201    Conducting  the  Review 
C-201.1    Purpose  of  the  Review 
C-201. 2    Review  Team  Members  and 

Review  Methods 
C-201.3    Summaiy  of  Purchases  Examined 
C-202    Company  History  and  Purchasing 
Organization 
C-202.1     Background  Data  and  Scope  of 

Purchasing  Organization 
C-202.2    Management's  Attitude  Toward 

Purchasing 
C-202.3    Purchasing  Organization 
C-202.4    Interdepartmental  Relations 
C-202.5    Internal  Purchasing  Organization 
C-202.6    Purchasing  Personnel 
C-202.7    Conflict  of  Interest/Gifts  and 
Gratuities 
C-203    Purchasing  Policies  and  Proceuures 
C-203.1    Evaluation  of  Written  Policies 

and  Procedures 
C-203.2    Analysis  of  Purchasing  Forms 
C-204    Subcontract  Clauses 
C-204.1    Analysis  of  Purchase  Order 

Clauses 
C-204.2    Restrictive  Clauses 
C-204.3    Special  Clauses 
C-204.4    Side  Agreements 
C-204.5    AGO  Consent 
C-204.6    Cost  Accounting  Standards 
C-205    Management  of  Purchasing 
C-205.1    Documentation  of  Purchasing 

Files 
C-205.2    Reports  and  Controls 


Federal  Registi 


C-205.3  Standardization  Prog 
C-205.4  Value  Engineering  Pr 
C-205.5  Make-or-Buy  Prograr 
C-205.6    Material  Estimating- 

Control 
C-205.7    Value  Analysis  Progi 
C-206    Development  of  Purchase 

Requirements 
C-206.1     Advance  Purchasing 
C-20e.2    Identification  of  the  1 

Requirement 
C-20e.3    Establishment  of  Sch 

Purchasing  Lead  Time 
C-206.4     Inventory  Control 
C-2be.5    Material  Control  Mel 
0-206.6    Expediting  and  Folio 

Purchase  Orders 
C-206.7    Receiving 
C-206.8    Transportation 
C-206.9    Packaging 
C-207    Selecting  Sources 
G-207.1    Competition 
G-207,2    Intra-Company  Tram 
C-207.3    Single-Source  and  Sc 

Purchasing 
C-207.4    Small  Business  and  f 

Disadvantaged  Business  Util 
G-207.5    Subcontractor  Respo 

Vendor  Performance  Rating 
C-20B    Pricing  and  Negotiation 
C-20e.l    Statistical  Informatic 
C-208.2    Truth  in  Negotiation! 
C-208.3    Adequate  Price  Com 
C-208.4    Price  Analysis  and  C 
C-208.5    Negotiations 
C-208.6    Cash  Discounts  and 
C-20e.7    Handling  Low  Dollai 
C-208.8    Selection  of  Contrad 
C-209    Subcontract  Award  and 

Administration 
C-209.1     Solicitation,  Receipt, 

Evaluation  of  Proposals 
C-209.2    Awarding  the  Subco: 

Purchase  Order 
C-209.3  Subcontract  Adminii 
C-209.4  Changes  to  Subcontr 
C-209.5  Terminated  Subcont: 
G-209.e  Closing  Out  Subcont 
C-210    Appendices,  Exhibits  Ca 

Part  3 — Report  Formats. 

C-300  Scope 

C-301  Cover  Page  and  Part  I 

C-302  Part  II 

C-303  Attachments 

Authority:  5  U.S.C.  301, 10  U.S 
Directive  5000.35,  FAR  subpart  1 

Part  1— General 

C-100    Scop*. 

This  appendix  provides  guidai 
procedures  for  evaluating  contra 
purchasing  systems  (see  FAR  Su 
and  DEARS  Subpart  244.3]  and  r 
review  reports.  It  applies  to  folic 
special  reviews  as  well  as  comp: 
contractor  purchasing  system  re 
(CPSRs). 

C-101    Planning  a  purctusing 
review. 

C-101.1    Team  captain. 

Departments/agencies  shall  a| 
captain  for  each  comprehensive 
purchasing  system  review  (CPSI 
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_1 

Federal 

supply  class 

code 

8710 

Forage  and  Feed. 

8720 

8730 

Seeds  and  Nursery  Stock. 
Paper  and  Paperboard. 
Signa.  Advertising  Displays,  and  Iden- 
tification Plates. 
Jewelry. 
Collector's  ttA/n* 

9310 

9905 

9910 

9915 

9920 

Smokers'  Articles  and  Matches. 
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Footnotes:  These  GSA  assignments  do  not 
apply  to  items  as  described  under  FSC  7430  7490 
7510.  7520.  and  7530.  and  those  items  In  the  GSA 
assigned  federal  supply  classes  wtuch  have  been 
retained  tor  DLA  supply  managenDent  as  listed  in  the 
applicable  Federal  Supply  Catalog  Management 
Data  lists.  In  addition,  see  subpart  208.70  which 
describes  conditions  under  which  a  military  service 
may  contract  for  military  service  managed  items  in 
GSA  assigned  federal  supply  classes. 

'  This  partial  FSC  assignment  does  not  include 
anding  mats  which  are  assigned  to  the  Defense 
Logistics  Agency. 


Appendix  C — Contractor  Purchasing 
System  Reviews 

Sec. 


Part  1— General 
C-100    Scope 

C-101    Planning  a  Purchasing  System 
Review 
C-101.1    Team  Captain 
C-101.2    Review  Team 
C-l(n.3    Notification  to  Contractor 
C-101.4    Obtaining  Pi^liminai^  Data 
C-102    In-Plsnt  Review 
C-103    Report  Preparation 
C-103.1    Report  Content 
Part  2— Analytical  Procedures 
C-200    Scope 

C-201    Conducting  the  Review 
C-201.1    Purpose  of  the  Review 
C-201. 2    Review  Team  Members  and 

Review  Methods 
C-201.3    Summaiy  of  Purchases  Examined 
C-202    Company  History  and  Purchasing 
Organization 
C-202.1     Background  Data  and  Scope  of 

Purchasing  Organization 
C-202.2    Management's  Attitude  Toward 

Purchasing 
C-202.3    Purchasing  Organization 
C-202.4    Interdepartmental  Relations 
C-202.5    Internal  Purchasing  Organization 
C-202.6    Purchasing  Personnel 
C-202.7    Conflict  of  Interest/Gifts  and 
Gratuities 
C-203    Purchasing  Policies  ano  Proceuures 
C-203.1    Evaluation  of  Written  Policies 

and  Procedures 
C-203.2    Analysis  of  Purchasing  Forms 
C-204    Subcontract  Clauses 
C-204.1    Analysis  of  Purchase  Order 

Clauses 
C-204.2    Restrictive  Clauses 
C-2tM.3    Special  Clauses 
C-204.4    Side  Agreements 
C-204.5    ACO  Consent 
C-204.6    Cost  Accounting  Standards 
C-205    Management  of  Purchasing 
C-205.1    Documentation  of  Purchasing 

Files 
C-205.2    Reports  and  Controls 


C-205.3    Standardization  Program 
C-205.4    Value  Engineering  Program 
C-205.5    Make-or-Buy  Program 
C-205.6    Material  Estimating — Budget 

Control 
C-205.7    Value  Analysis  Program 
C-206    Development  of  Purchase 

Requirements 
C-206.1    Advance  Purchasing  Planning 
G-206.2    Identification  of  the  Purchase 

Requirement 
C-206.3    Establishment  of  Schedules — 

Purchasing  Lead  Time 
C-206.4     Inventory  Control 
C-20e.S    Material  Control  Methods 
0-206.6    Expediting  and  Follow-up  of 

Purchase  Orders 
C-206.7    Receiving 
C-206.8    Transportation 
C-206.9    Packaging 
C-207    Selecting  Sources 
C-207.1    Competition 
C-207.2    Intra-Company  Transactions 
C-207.3    Single-Source  and  Sole-Source 

Purchasing 
C-207.4    Small  Business  and  Small 

Disadvantaged  Business  Utilization 
G-207.5    Subcontractor  Responsibility  and 

Vendor  Performance  Rating  System 
C-20B    Pricing  and  Negotiation 
C-208.1    Statistical  Information 
C-20a.2    Truth  in  Negotiations  Act 
C-208.3    Adequate  Price  Competition 
C-208.4    Price  Analysis  and  Cost  Analysis 
C-208.5    Negotiations 
C-208.6    Cash  Discounts  and  Terms 
C-20e.7    Handling  Low  Dollar  Orders 
C-208.8    Selection  of  Contract  Types 
C-209    Subcontract  Award  and 

Administration 
C-209.1    Solicitation,  Receipt,  and 

Evaluation  of  Proposals 
C-209.2    Awarding  the  Subcontract  or 

Purchase  Order 
C-209.3    Subcontract  Administration 
C-209.4    Changes  to  Subcontracts 
C-209.5    Terminated  Subcontracts 
C-209.e    Closing  Out  Subcontracts 
C-210    Appendices,  Elxhibits  Case  Histories 

Part  3 — Report  Formats. 

C-300    Scope 

C-301    Cover  Page  and  Part  I 

C-302    Part  II 

C-303    Attachments 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  FAR  subpart  U. 

Part  1— General 

C-100    Scop*. 

This  appendix  provides  guidance  and 
procedures  for  evaluating  contractor 
purchasing  systems  (see  FAR  Subpart  44.3 
and  DFARS  Subpart  244.3)  and  preparing  the 
review  reports.  It  applies  to  follow-up  and 
special  reviews  as  well  as  comprehensive 
contractor  purchasing  system  reviews 
(CPSRs). 

C-101    Ptanning  a  purctuislng  system 


review. 


II 


C-101.1    Teem  captain. 

Departments/agencies  shall  appoint  a  team 
captain  for  each  comprehensive  contractor 
purchasing  system  review  (CPSR).  follow-up 


review,  or  special  review.  The  team  captain 
normally  shall  be  a  senior  purchasing  system 
analyst -(PSA)  who  has  wide  experience  in 
the  conduct  of  CPSRs  and  who  is  not 
assigned  at  the  contractor's  plant  The  team 
captain — 

(a)  Determines  the  scope  and  depth  of  the 
review; 

(b)  Plans  and  schedules  the  review; . 

(c)  Sets  up  the  review  team; 

(d)  Manages  the  team  effort,  including 
assigning  work  to  members: 

(e)  Is  the  team's  primary  interface  with  the 
contractor 

(f)  Is  responsible  for  preparation  of  the 
report; 

(g)  Sits  on  the  CPSR  Board  of  Review  (if 
established)  as  a  non-voting  member  and 

(h)  Prepares  the  summary  report  and  signs 
the  complete  report. 

C-101.2    Review  team. 

(a)  The  team  captain  decides  the  size  and 
composition  of  the  team.  The  size  of  the  team 
may  vary  with  the  size  of  the  contractor  and 
the  scope  of  the  review.  The  team  should  be 
large  enough  to  permit  an  adequate  review  in 
a  reasonable  time. 

(b)  For  contractors  with  major  defense 
systems,  the  review  team  should  include 
specialists  in  production,  quality  assurance, 
engineering,  and  acquisition  management 
functions. 

(c)  The  contract  audit  ofHce  shall  appoint 
an  auditor  to  participate  as  a  team  member. 

(d)  The  team  captain  shall  notify  affected 
contracting  offices  of  planned  reviews  and 
invite  input  or  participation  on  the  review 
team. 

C-101.3    Notification  to  contractor. 

The  team  captain  will  prepare  a  letter  for 
the  administrative  contracting  officer's 
(ACO)  signature  that  notifies  the  contractor 
of  the  proposed  review  and  requests 
preliminary  data  for  planning  purposes. 

C-101.4    Obtaining  preliminary  data. 

The  team  captain  normally  uses  the 
following  data  in  planning  the  scope  of  the 
CPSR  review.  Preplanning  data  for  other 
reviews  should  be  tailored  to  the 
circumstances.  If  any  of  these  data  are  not 
already  available  from  Government  sources, 
the  team  captain  will  ask  the  ACO  to  request 
them  from  the  contractor.  Pre-review 
planning  normally  starts  4  to  6  weeks  pnor  to 
the  scheduled  in-plant  review  starting  date. 

(a)  Organization  charts.  (1)  For  the  plant 
being  reviewed,  show  management  structure 
down  to  at  least  the  department-head  level. 

(2)  For  the  purchasing  department,  show 
structure  down  to  at  least  the  first  level  of 
supervision,  and  show,  either  in  the  chart 
itself  or  in  an  accompanying  table,  the 
number  and  job  classification  (or  assignment) 
of  personnel  reporting  to  each  first-level  and 
higher  supervisor. 

(b)  Purchasing.  (1)  Policy  statements. 

(2)  Procedures. 

(3)  Forms. 

(c)  Data  on  sales  and  subcontracts  similar 
to  that  at  C-202.1. 

(d)  Weekly  or  monthly  management 
reports,  such  as  shortage  reports,  workload 
and  work  backlog  reports,  scrap  and  salvage 


reports,  and  repetitive  reports  to  company 
management  and  the  Government. 

(e)  List  of  affiliates  and  autonomous  or 
semi-autonomous  departments  and  divisions. 

(f)  Pertinent  reports  on  the  contractor's 
purchasing  system. 

C-102    In-piant  review. 

The  review  team  shall  have  an  entrance 
conference  with  the  contractor.  Part  2  of  this 
appendix  contaiiu  detailed  guidance  on 
conducting  the  analytical  part  of  the  CPSR. 
Also  use  relevant  portions  of  Part  2  for 
performing  follow-up  or  special  reviews.  The 
in-plant  review  normally  takes  between  10  to 
20  days. 

C-103    Report  preparaNon. 

C- 1 03. 1    Report  content 

(a)  A  complete  CPSR  report  consists  of  Part 
I,  Summary  Report,  and  Part  II.  CPSR 
Supporting  and  Statistical  Data.  The  report 
format  is  at  Part  3  of  this  appendix.  Part  1  is 
self-explanatory.  Part  2  of  this  appendix 
contains  detailed  guidance  on  obtaining  and 
analyzing  information  to  be  included  in  Part 
II. 

(b)  At  locations  having  a  resident  PSA,  the 
review  team  may  prepare  only  Part  \, 
Summary  Report,  in  lieu  of  a  complete  report. 

(c)  For  follow-up  or  special  reviews,  review 
teams  need  only  complete  Part  I.  However, 
they  should  use  the  procedures  in  Part  2  of 
this  appendix  for  analyzing  the  areas  under 
review. 

(d)  The  report  is  an  action  document  which 
the  contracting  officer  uses  to  support  the 
decision  concerning  the  effectiveness  of  a 
contractor's  purchasing  system. 
Consequently,  focus  on  significant  areas  for 
corrective  action.  Do  not  include  material 
which  is  not  needed  to  support  fmdings  and 
recommendations.  Whether  a  specific 
operation  is  satisfactory  or  unsatisfactory, 
state  the  pertinent  facts  and  circumstances. 

Include  only  those  details  and  statistics 
necessary  to  support  findings  and 
recommendations. 

Part  2 — Analytical  Procedures 

C-200    Scope. 

This  part  explains  the  analytical 
procedures  to  l>e  used  in  conducting  a  CPSR 
and  documenting  the  analysis  in  the  report. 
Organization  of  this  part  parallels  Part  U 
(Supporting  and  Statistical  Data)  of  the  report 
format  in  Part  3  of  this  appendix. 

C-201    Conducting  the  review  (Section  IIA) 

C-201.1    Purpose  of  ttte  review  (IIA  1). 

State  the  reason  for  conducting  the  review. 
List  the  in-plant  review  period. 

C-201.2    Review  team  memt>ers  and 
review  metttods  (IIA2). 

List  the  members  and  their  title  and 
organizations.  State  the  review  methods 
used.  i.e..  examination  of  the  contractor's 
written  policies  and  procedures  on 
purchasing/subcontracting,  evaluation  of 
actual  operating  practices  and  methods 
through  review  of  subcontract  purchase  order 
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files,  and  interviews  with  contractor  and 
Government  personnel. 

C-201.3    Summary  of  purchases  examined 
(HAS). 

(a)  Explain  the  method  used  to  select  the 
sample.  Also  list  the  sample  period,  universe, 
and  what  was  examined  as  follows: 

Summary  of  Purchases  Examined 

(Pefiod  Sampled  (in  months  or  specific  dates)] 


Universe 


Njnnt)ef  of 

Purctiase 

Orders 

(POs) 

Value  (SOOO).. 
Sample 

Selected: 

Numt>er  of 
POs 

Value 
(SOOO) 

Percentage 
(Sample 
to 

Universe 
Dollars) 
Special 
Catego- 
ries 

Included 
in 
Sample  .„. 


S100.000 
and  over 


$25,000 
to 

$100,000 


Under 
$25,000 


Total 


Description  of  category 

No.  of 

purctiase 

orders 

Total  value 

Major  Sut)cor.tracts 

Blanket  Orders 

Intra-Company 

Engwieering  Service 

Consultant  Contracts 
Of  Agreements 

Total 

(fa)  Seleciing  the  Universe.  Use  the  most 
I  urrent  period  of  at  least  six  months.  Do  not 
use  a  period  older  than  one  year. 

(c)  Selecting  the  sample.  (1)  The  team 
captain — 

(i)  Selects  the  sample; 

(ii)  Can  use  a  sampling  method  based  on 
judgment,  in  lieu  of  random  sampling 
techniques,  as  long  as  it  produces  results 
lepresentative  of  all  subcontracts;  and 

(iii)  Ensures  that  the  sampling  procedure  is 
compatible  with  the  contractor's  existing 
systems  and  is  used  consistently  in  all  CPSRs 
or  a  given  contractor. 

(2)  The  sample  should  include  orders  below 
t^e  small  purchase  limitation  in  proportion  to 
t-ifir  representation  in  the  universe. 

(3)  The  initial  sample  of  intermediate 
(5-25,0»  to  $100,000)  and  high  dollar  ($100,000 
and  over)  subcontracts  should  ordinarily  add 
I  p  to  a  combined  total  of  at  least  150 
subcontracts.  The  team  captain  can  later  vary 
th<-  number  depending  on  the  extent  of 
deficiencies  observed  as  the  review 
progresses.  If  there  are  less  than  150 


intermediate  and  high  dollar  subcontracts, 
review  all  issued  in  the  last  12  months. 

(4)  Review  all  high  dollar  subcontracts  for 
compliance  with  Public  Law  87-653,  Truth  In 
Negotiations  Act. 

(d)  AnaJy-zing  the  sample. 

(1)  Analyze  the  sample  and  record  the 
result  on  the  analysis  spread  sheet. 
Attachment  1  to  the  CPSR  report  (see  Part  3 
of  this  appendix). 

(2)  Explain  indicated  problem  areas  or 
unusual  trends. 

C-202    Company  history  and  purchasing 
organization  (tIB). 

C-262.1    Background  data  and  scope  of 
purchasing  organization  (IIB1). 

Briefly  summarize  the  history  of  the 
corporation  and  division  or  plant  and  include 
the  following  statistical  information: 

Background  Data 


Personnel 

Prior  year 
(date) 

Current 
(date) 

Total  Division 

Material  Department 

Purchasing  Department . 

Sales  data 


Prime  Contracts: 

Army 

Navy 

Air  Force 

NASA 

DLA 

Other 

Total  Government 

(Prime) 

Total  Commercial 

(Prime) 

Total  Pnme 

Sales 

Sjt>con  tracts 

Government 

Cominercial 

Total  Sutx:ontract 

Sates 

Total  Prime  and 
Suixwntract 
Sales 


Prior  year 
($) 


Current  year 
(S) 


Government 
sales 


Prior  year 
($) 


Current 
year  ($) 


Prime 
Firm  Fixed- 
Price; 
Competi- 
tive  

Not 
Competi- 

live 

Other  Fixed- 
Price 

Cost  Type . 

Total 

Sut>corTtract 
Firm  Fixed- 
Price: 
Competi- 
tive   


Estimate 
for  next 
year(S) 


Government 
sales 

Prior  year 
($) 

Current 
year($) 

Estimate 
for  text 
year($) 

Not 
Compob- 
tive 

Other  Fixed- 
Price 

Cost  Type 

Total 

Contractor  purchases 

Prior  year 

Current  year 

No.  Dollars 

No.  Dollars 

$O-$25,00O 

S25.00O-$1 00.000 

$100,000  and  Over 

Total 

Percent  of  Sales 

Principal  Government  Contracts  and 
Subcontracts  Held 


Contract         y  Descrip-      Face 

number  '»*"»  unrt  ,.»i.,_ 


lion 


value 


ULO 


C-202.2    Management's  attHude  toward 
purchasing  (1182). 

Explain  the  extent  to  which  management 
officials  are — 

(a)  Aware  of  the  policies  and  practices  of 
their  purchasing  organization; 

(b)  Familiar  with  their  key  subcontractors, 
including  the  basis  for  awards  and  the 
effectiveness  of  purchases;  and 

(c)  Responsive  to  operating  problems  in  the 
purchasing  area. 

C-20i3    Purchasing  organization  (1183). 

Determine  whether  the  organizational 
placement  of  the  department  allows  it  to 
operate  at  maximum  effectiveness.  Unclear 
lines  of  responsibility  or  placement  of  the 
purchasing  function  under  another  , 
management  function  generally  impairs  the 
purchasing  departments  capability  to  make 
objective  decisions. 

C-202.4    interdepartmental  relations  (IIB5). 

Describe  the  functional  relationships  of 
purchasing  to  other  departments.  Pay 
particular  attention  to  the  relationship 
between  engineering  and  purchasing. 
Comment  on  any  relationships  which  are  not 
harmonious,  or  which  do  not  evidence  a  free, 
fast,  and  accurate  flow  of  information. 

C-202.5    Internal  purchasing  organization 
(1186). 

Determine  if  the  organization  can 
efficiently  accomplish  its  function.  Describe 
tlie  various  buying  sections,  identifying 
commodity  assignments,  numbers  of 
personnel,  and  division  of  responsibility  (e.g.. 
price/cost  analysis,  market  research, 
expediting).  Explain  whether  a  contractor 
with  major  subsystems  has,  or  should  have,  a 
separate  systems  purchasing  group  to  provide 


Federal  RegisI 

the  specialized  purchasing  admi 
efforts  needed  for  these  product 

C-202.6    Purchasing  personm 

Determine  the  adequacy  of  th 
standards  for  the  qualification,  I 
experience,  and  performance  of 
purchasing  staff. 

C-202.7    ConfUct  Of  Interest  g 
gratultiM  (IIB8). 

Determine  whether  the  contra 

(a)  Policies  on  conflict  of  intei 
gratuities  are  consistent  with  D( 
(including  the  Anti-Kickback  A( 

(b)  Is  complying  with  its  polic 

C-203    Purchasing  policies  an 
procedures  (IIC). 

C-203. 1    Evaluation  of  writtan 
proc«dures(IIC1). 

(a)  Evaluate  the — 

(1)  Scope  and  effectiveness  ol 
contractor's  purchasing  policies 
procedures;  and 

(2)  Methods  for  formulating,  ii 
updating,  and  changing  them. 

(b)  Determine  whether  the  coi 
policies  and  procedures  are — 

(1)  In  writing; 

(2)  Adequate  in  terms  of  acce] 
purchasing  practice; 

(3)  Consistent  with  DoD  polic; 
contractual  provisions;  and 

(4)  Known  and  followed. 

(c)  As  a  minimum,  the  contrac 
have  policies  and  procedu.'es  co 
following  areas — 

(1)  Management  ofpurchasini 
the  authority  to  make  commltm< 
question  quality  and  quantity  of 
requisitioned  or  received. 

(ii)  Assuring  that  purchasing  | 
complying  with  applicable  publi 
implementing  government  reguli 
Truth  in  Negotiations). 

(iii)  Control  and  restriction  of 
(e.g..  trade  agreements,  side  agrt 

(iv)  Purchasing  file  requireme: 

(v)  Controlling  the  use  of  noni 
parts  and  components  by  subco 

(vi)  A  make-or-buy  program,  i 
considerations  as  well  as  assesi 
subcontract  and  in-house  engini 
manufacturing,  and  quality  assu 
capabilities. 

(vii)  Federal  information  proc 
resources. 

(2)  Development  of  purchase  i 
(i)  Timely  preparation  and  appri 
review,  approval,  and  transmiss 
accurate  and  complete  technica 
package  and  purchase  requisitic 

(ii)  Reviewing  requisitions  to  1 
ell  requirements  (Government  a 
commercial)  for  the  same  or  sim 
reviewing  requirements  against 
stocks  and  surpluses. 

(iii)  Inventory  control. 

(iv)  Transportation  and  packs 

(v)  Preparation,  processing,  ei 
purchase  orders. 

(vi)  Assuring  that  purchasing 
include  appropriate  source  inspi 
requirements  (prime  contractor  • 
Government). 
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h  dollar  subcontracts, 
he  last  12  months, 
dollar  subcontracts  for 
lie  Law  87-653,  Truth  In 

ample. 

nple  and  record  the 

1  spread  sheet. 

"PSR  report  (see  Part  3 

!d  problem  areas  or 


ttory  and  purchasing 

d  data  and  scope  of 
tion  (IIB1). 

he  history  of  the 

ion  or  plant  and  include 

al  information: 

5UND  Data 


Prior  year 
(date) 


Current 
(date) 


Prior  year 
($) 


Current  year 
(S) 


Government 

sales 

Prior  year 
($) 

Current 
year($) 

Estimate 
for  -lexl 
year($) 

Not 

Competi- 
tive   „ 

Ottwr  Fixed- 
Price 

Cost  Type 

Total 

Contractor  purchases 

Prior  year 

Current  year 

No.  DoUars 

No.  Dollars 

$O-$25.00O 

• 

S25,0OO-$10O,0OO 

$100,000  and  Over 

Total 

Percent  o»  Sales 

Principal  Government  Contracts  and 
Subcontracts  Held 


^"'I?*^*         Tvue      Descrip-      Face        ,,,» 
nufrber  ''P*  tinn  u<ii.u>         ULO 


tion 


value 


C-202.2    Management's  attitude  toward 
purchasing  (IIB2). 

Explain  the  extent  to  which  management 
officials  are — 

(a)  Aware  of  the  policies  and  practices  of 
their  purchasing  organization; 

(b)  Familiar  with  their  key  subcontractors, 
including  the  basis  for  awards  and  the 
effectiveness  of  purchases;  and 

(c)  Responsive  to  operating  problems  in  the 
purchasing  area. 

C-20Z3    Purchasing  organization  (1183). 

Determine  whether  the  organizational 
placement  of  the  department  allows  it  to 
operate  at  maximum  e^ectiveness.  Unclear 
lines  of  responsibility  or  placement  of  the 
purchasing  function  under  another  , 
management  function  generally  impairs  the 
purchasing  departments  capability  to  make 
objective  decisions. 

C-202.4    interdepartmental  relations  (ilBS). 

Describe  the  functional  relationships  of 
purchasing  to  other  departments.  Pay 
particular  attention  to  the  relationship 
between  engineering  and  purchasing. 
Comment  on  any  relationships  which  are  not 
harmonious,  or  which  do  not  evidence  a  free, 
fast,  and  accurate  flow  of  information. 

C-202.5    Internal  purchasing  ofganlzatlon 
(1186). 

Determine  if  the  organization  can 
efficiently  accomplish  its  function.  Describe 
tiie  various  buying  sections,  identifying 
commodity  assignments,  numbers  of 
personnel,  and  division  of  responsibility  (e.g.. 
price/cost  analysis,  market  research, 
expediting).  Explain  whether  a  contractor 
with  major  subsystems  has.  or  should  have,  a 
separate  systems  purchasing  group  to  provide 


the  specialized  purchasing  administration 
efforts  needed  for  these  products. 

C-202.6    Purchasing  personnel  (1187). 

Determine  the  adequacy  of  the  contractor's 
standards  for  the  qualification,  training, 
experience,  and  performance  of  its 
purchasing  staff. 

C-202.7    Confltet  of  Interest  gifts  and 
gratuities  (MB8). 

Determine  whether  the  contractor — 

(a)  Policies  on  conflict  of  interest/gifts  and 
gratuities  are  consistent  with  DoD  policy 
(including  the  Anti-Kickback  Act). 

(b)  Is  complying  with  its  policies. 

C-203    Purcfwslng  policies  and 
procedures  (IIC). 

C-203. 1    E vsHiatlon  of  written  policies  and 
procedures  (I  IC1). 

(a)  Evaluate  the — 

(1)  Scope  and  effectiveness  of  the 
contractor's  purchasing  policies  and 
procedures;  and 

(2)  Methods  for  formulating,  issuing, 
updating,  and  changing  them. 

(b)  Determine  whether  the  contractor's 
policies  and  procedures  are — 

(1)  In  writing; 

(2)  Adequate  in  terms  of  acceptable 
purchasing  practice; 

(3)  Consistent  with  DoD  policy  and 
contractual  provisions;  and 

(4)  Known  and  followed. 

(c)  As  a  minimum,  the  contractor  should 
have  policies  and  procedu.'es  covering  the 
following  areas — 

(1)  Management  of  purchasing,  (i)  Who  has 
the  authority  to  make  commitments  and  to 
question  quality  and  quantity  of  material 
requisitioned  or  received. 

(ii)  Assuring  that  purchasing  personnel  are 
complying  with  applicable  public  laws  and 
implementing  government  regulations  (e.g., 
Truth  in  Negotiations). 

(iii)  Control  and  restriction  of  reciprocity 
(e.g.,  trade  agreements,  side  agreements,  etc.). 

(iv)  Purchasing  file  requirements. 

(v)  Controlling  the  use  of  nonstandard 
parts  and  components  by  subcontracts. 

(vi)  A  make-or-buy  program,  including  cost 
considerations  as  well  as  assessments  of 
subcontract  and  in-house  engineering, 
manufacturing,  and  quality  assurance 
capabilities. 

(vii)  Federal  information  processing 
resources. 

(2)  Development  of  purchase  requirements. 
(i)  Timely  preparation  and  appropriate 
review,  approval,  and  transmission  of  an 
accurate  and  complete  technical  data 
package  and  purchase  requisitions. 

(ii)  Reviewing  requisitions  to  consolidate 
all  requirements  (Government  and 
commercial)  for  the  same  or  similar  items — 
reviewing  requirements  against  available 
stocks  and  surpluses. 

(iii)  Inventory  control. 

(iv)  Transportation  and  packaging. 

(v)  Preparation,  processing,  end  issuance  of 
purchase  orders. 

(vi)  Assuring  that  purchasing  documents 
Include  appropriate  source  inspection 
requirements  (prime  contractor  and 
Government). 


(vii)  Assuring  flow  down  to  purchase 
orders  and  subcontracts  of  applicable  prime 
contract  terms  and  conditions. 

(3)  Selecting  sources,  (i)  Developing  and 
soliciting  potential  subcontractors. 

(ii)  Obtaining  competition. 

(iii)  Controlling  intra-company  transactions 
with  afllliates,  subsidiaries,  or  parent 
company. 

(iv)  Requiring  written  justification  of  sole 
source  purchasing. 

(v)  Assuring  that  the  subcontractor's 
quality  system  complies  with  the  prime 
contractor's  quality  assurance  program 
requirements  and  product  testing. 

(vi)  Preaward  survey  of  prospective 
suppliers. 

(vii)  Complying  with  the  small  business 
and  small  and  disadvantaged  business 
subcontracting  program  contract  clauses. 

(viii)  A  vendor  rating  system  and  vendor 
case  histories. 

(ix)  Fully  justifying  purchases  from 
suspended  or  debarred  firms. 

(4)  Pricing,  (i)  Cost  or  price  analysis, 
(ii)  Timely  furnishing  of  current  supplier 

quotes  and  negotiated  price  data  for  use  in 
proposal  preparation. 

(iii)  Establishing  and  documenting 
negotiation  objectives  and  their  difference 
with  the  negotiated  price. 

(iv)  Requiring  written  justification  of 
second  or  subsequent  best  and  final  offers 
and  split  awards. 

(v)  Obtaining  prompt  payment  discounts 
from  subcontractors. 

(vi)  Effectively  processing  a  high  volume  of 
low  dollar  value  orders  and  calls  against 
blanket  orders  and  open-end  subcontracts. 

(vii)  Spare  parts  pricing. 

(viii)  Selecting  the  proper  contract  type. 

(ix)  Controlling  cost  reimbursement  time 
and  material,  and  lat>or-hour  subcontracts. 

(x)  Consultant  contracts  or  agreements. 

(5)  Subcontract  award  and  administration. 
(i)  ACO  advance  notification  and  consent. 

(ii)  Timely  definitization  of  undefinitized 
actions  (e.g.,  letter  contracts)  and  changes. 

(iii)  Subcontractor  reporting  requirements 
for  postaward  management. 

(iv)  Maintaining  visibility  of  subcontracts 
in  the  areas  of  cost,  schedule,  and 
performance. 

(v)  Monitoring  progress  payments  to 
subcontractors. 

(vi)  Requiring  subcontractors  to  identify 
and  record  nonconformance,  determine  cause 
of  defects,  implement  timely  corrective 
action,  and  provide  appropriate  notification. 

(vii)  Verifying  subcontractors'  control  of 
calibration,  measuring,  and  test  equipment. 

(viii)  Controlling  subcontractor  acquisition- 
of  special  tooling  and  test  equipments, 

(ix)  Use  of  Government  property. 

(x)  Receiving,  inspecting,  accepting,  and 
returning  material. 

(xi)  Adequate  review  and  processing  of 
terminations. 

(xii)  Subcontract  closeout. 

C-203.2    Analysis  of  purchasing  forms 
(IIC2). 

Determine  whether  the  contractor's  forms 
(including  automated  formats)  effectively 
support  the  purchasing  operation. 


C-204    8ul>contract  dauaes  (IID). 

The  team  captain  should  have  the  team's 
legal  specialist  perform  the  clause  review. 
This  part  of  the  review  can  be  done  after  the 
in-plant  review,  if  necessary. 

C-204-1    Analysis  of  purchaae  order 
clauaas(llDl). 

Ensure  that  the  contractor — 

(a)  Uses  standard  clauses  for  like 
situations; 

(b)  Has  a  system  that  provides  for  special 
or  nonstandard  clauses  when  conditions 
warrant; 

(c)  Flows  down  required  prime  contract 
clauses  and  requirements;  and 

(d)  Uses  clauses  appropriate  to  the  action. 

C-204-2    Restrictiva  dauaas  (IID2). 

(a)  Restrictive  clauses  limit  subcontractor 
use  of  prime  contractor  furnished  materials  or 
data.  Example— 

"All  special  tooling,  drawings,  data, 
designs,  engineering  instructions, 
specifications,  or  other  information  supplied 
by  or  in  behalf  of  the  buyer,  or  prepared  by 
seller,  shall  be  and  remain  the  property  of 
buyer,  and  seller  shall  not  use  or  disclose  any 
special  tooling,  drawings,  data,  design, 
engineering  instructions,  specification,  or 
other  informatioa  except  in  the  performance 
of  orders  for  buyer  and  upon  buyer's  request, 
such  special  tooling,  drawings,  data,  design, 
engineering  instructions,  specifications,  or 
other  information,  and  all  copies  thereof  shall 
be  returned  to  buyer." 

fb)  The  Ck>vemment  does  not  permit  use  of 
these  clauses  in  cases  where  the  materials  or 
data  furnished  by  the  prime  contractor  to  thp 
subcontractor  came  from  the  Government 
and  the  Government  has  title,  a  vested 
interest,  or  data  rights.  This  is  to  prevent 
what  otherwise  could  happen — prime 
contractor  could  restrict  competition  by 
preventing  subcontractors  from  using  the 
(Government)  furnished  material  or  data  in 
direct  sales  to  the  Government. 

(c)  The  review  team  shall  ensure  that  the 
contractor  does  not  use  "restrictive"  clauses 
which  limit  subcontractor  use  of  C^ovemmenl 
furnished  data  or  material  in  direct  dealings 
with  the  (Government  If  there  are  any,  the 
team  should  recommend  that  the  ACO 
withhold  system  approval  until  the  clauses 
ere  modified. 

C-204.3    Special  dauaea  (IID3). 

Contractors  frequently  use  the  same 
purchase  order  forms  for  both  commercial 
and  Government  subcontracts.  This  is  fine, 
but  the  review  team  should  ensure  that  the 
terms  and  conditions  are  consistent  with 
Government  policies.  Pay  special  attention  to 
the  following  provisions — 

(a)  Pricing  and  payments.  Ensure  that 
provisions  do  not  allow— 

(1)  Establishment  of  prices  "after  the  fact" 
or  on  an  "advise  price"  basis; 

(2)  Unilateral  adjustment  by  the  prime 
contractor  or 

(3)  Escalation  inconsistent  with  the  prime 
contract  provision. 

(b)  Patent  rights.  Ensure  that  the 
subcontract  clause  is  consistent  with  the 
prime  contract.  Particularly  ensure  that  the 
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prime  does  not  require  greater  right*  from  the 
subcontractor  than  the  Government  requires 
from  the  prime. 

(c)  Disputes.  Do  not  approve  any 
subcontract  clause  which  allows 
subcontractors  a  right  of  direct  appeal  to  the 
contracting  officer  and  the  Boaid  of  Contract 
.'Vppcals.  Ensure  that  flow  down  clauses  are 
appropriately  modified  to  reflect  this.  Clauses 
•vhich  provide  that  the  prime  contractor  will 
prosecute  an  appeal  on  behalf  of  the 
subcontractor  or  in  the  name  of  the  prime  are 
fine. 

(d)  Warranty.  Standard  commercial  type 
warranty  requirements  are  acceptable, 
provided  they  are  consistent  with  any  prime 
contract  requirements. 

(e)  Equal  opportunity.  Make  sure  the 
contractor  flows  dotvn  the  applicable 
provisions  of  the  clause  at  FAR  SZ222-2Q, 
Equal  Opportunity,  to  every  subcontract  or 
purchase  order,  unless  exempted  by  ruJes, 
regulations,  or  orders  of  the  Secretary  of 
Labor  (41  CFR.  chapter  60). 

(0  Subcontractor  cost  or  pricing  data. 
Make  sure  the  appropriate  clauses  are  flowed 
down.  Check  for  the  following— 

(1)  FAR  52.214-28.  Audit— Sealed  Bidding; 

(2)  FAR  52.214-24  Subcontractor  Cost  or 
Pricing  Data— Modifications— Sealed 
Bidding: 

(3)  FAR  52.215-2.  Audit— Negotiation; 


(4)  FAR  52.215-24.  Subcontractor  Cost  or 
Pricing  Data:  and 

(5)  FAR  52.215-25.  Subcontractor  Cost  or 
Pricing  Data— Modifications. 

(g)  Termination  for  convenience  of  the 
Government  Subcontracts  should  include  a 
termination  for  convenience  clause  since  the 
prime  contract  requires  the  contractor,  on 
receipt  of  a  notice  of  termination,  to 
terminate  subcontracts  if  they  relate  to  the 
terminated  part  of  the  prime  contract  (see 
FAR  subpart  49). 

(h)  Government  property.  Subcontracts 
should  include  a  clause  that — 

(1)  Holds  subcontractors  responsible  for 
loss  or  damage  to  Government  property  in 
their  possession  and  control  under  the 
subcontracts; 

(2)  Unless  otherwise  authorized  by  specific 
approval  of  the  contracting  officer,  requires 
the  subcontractor  to  return  the  property  in 
the  same  condition  as  when  received,  except 
for  reasonable  wear  and  tear  and  use  in 
accordance  with  the  contract;  and 

(3)  Requires  any  other  controls  over 
Government  property  required  by  the  prime 
contract  or  FAR  Part  45. 

(i)  Limitation  of  payment  provision  of 
certain  subcontracts.  (1)  Certain  prime 
contract  clauses  require  contractors  to — 

(i)  Insert  a  limitation  of  payment  provision 
in  each  price  rede  terminable  or  incentive 
subcontract;  or 


(ii)  Insert  in  each  cost-reimbursement 
subcontract  a  requirement  for  these 
subcontractors  to  include  a  limitation  of 
payment  provision  in  each  price- 
redeterminable  or  incentive  subcontract 
under  their  subcontract 

(2)  The  prime  contract  clauses  that  require 
the  above  are — 

(i)  FAR  52.216-5.  Price  Redetermination— 
Prospective; 

(ii)  FAR  52.216-6.  Price  Redetermination— 
Retroactive; 

(Hi)  FAR  52,216-16,  Incentive  Price 
Revision — Firm  Target; 

(iv)  FAR  52.216-17.  IncenUve  Price 
Revision— Successive  Targets;  and 

(v)  FAR  52.244-2.  SnbcontracU  (Cost- 
Reimbursement  and  Letter  Contracts). 

C-204^    SMe  agfMfiMnts  (II05). 

Ask  the  contractor  if  there  are  any  side 
agreements  that  negate  clauses  used  in  the 
standard  formats. 

C-204^    ACO  consent  (1105). 

(a)  Ensure  that  the  contractor— 

(1)  Requests  ACO  consent  or  submits 
advance  notification  when  required;  and 

(2)  Submits  consent  packages  with 
information  necessary  to  perform  the  review. 

(b)  Include  the  following  statistical  data  in 
the  report. 


No.  of  POs  Reviewed: 

A<}vance  t'totrfication 

No.  Required 

Dollar  Value. 


No.  Obtained™.... 

Dollar  Value 

No.  Inadequate 

Dollar  Value 

Prior  Wntt an  Corwent 
No.  Required 


DoAar  Value . 

No.  Otstaioed .„_ 

Dollar  Value 

No  Documentatiorvlnedequate.. 
Doaar  Value 


$100,000  and  over 


S25,000  to  $100,000 


Under  $25,000 


Total 


(c)  The  following  table  summarizes  advance  notification  and  consent  requirements. 

ADVANCE  NOTIFICATION.  WRITTEN  JUSTIFICATION.  AND  CONSENT  TO  SUBCONTRACT  SUMMARY 


Type  o»  sut)contract 


Faed  Price 

1.  All  except  mose  below "™"  ,„  ' 

2.  Experimental.  Development,  or  Researcti  Work..- 

3.  Over  $25,000  or  5%  o<  contract 

4.  Over  $100.000 „ 

5.  Family  of  subs  over  $100,000 .~~       "", 

6.  Industrial  tacilrties ._ 


Fixed  price 


7.  For  other  than  raw  metenal  or  commercial  stock 

Cost-Reimborsement.  Time  and  Material,  and  Labor  Hoor. 

1.  AH  except  those  below _ 

2.  ExpenmentaJ,  developmem.  or  research  work Z 

3.  Over  $25,000  fmciuding  fee)  or  5%  of  contract ~ 

4.  Over  $100.000 

5.  Family  of  subs  over  $100,000 ll.I!ZI      '. 

6.  Industnat  iadMes 


52.244-1 


A*J'C*  + 
A*  J*C*  + 


A*  J*  C* 


Type  Of  prime  contract  (and  subcontract  clause) 


Cost  reimbursement  &  letter 
contracts 


Supply 


AJ 
AJ 
AJ 
AJ 


A    C* 

AJ-f^+  C* 
AJ    C* 
AJ 
AJ    C 


R&D 


52.244-2 

AJ    C 
A    C 
A    C* 
AJ 
AJ    C 


A    C* 
A    C 

AJ++  C* 


Time  A  material 


52.244-3 


Facilities 


52.244-2 


AJC 


AJ    C 


federal  Re^sti 


Advance  Notifi 


Type  Of  SI 


7.  Special  test  equipment  over  $10.0C 

8.  Sut>s  ottier  ttian  raw  matenal  or  co 

*  Waived  when  purchasing  systei 
-»-  (formally  this  does  not  apply  u 
+  -»•  $10,000  (including  lee)  for  c 
Code:  A  3  Advance  notification: 


0-204.6    Coat  accounting  stan 
Public  Law  91-379  (IID6). 

(a)  Examine  the  prime  contrac 
determine  if  the  subcontract  is  si 
accounting  standards  (CAS)  (sec 
at  FAR  52.230-3,  Cost  Accountin 
S2.230-4,  Administration  of  Cost 
Standards,  52.230-5,  Disclosure  i 
Consistency  of  Cost  Accounting 
the  subcontract  is  subject  deten 
contractor  is  complying  with  CA 
awarding  such  subcontracts.  Thi 
complies  by — 

(1)  Obtaining  a  subcontractor 
statement  or  a  ceriificate  that  a  i 
statement  is  not  required;  and 

(2)  Flowing  down  the  applicab 
covered  subcontractors. 

(3)  Notifying  the  ACO  of  subci 
subject  to  the  CAS  clause  or  the 
and  Consistency  of  Cost  Accour 
Practices  clause. 

(b)  Consistent  noncompliance 
when  awarding  subcontracts  is  i 
recommending  that  system  appr 
withheld.  Isolated  instances  of 
noncompliance  are  not  sufficien 

(c)  Include  the  following  static 
the  report—  1 1 


Standards 


Over  $100.000 

Cost   Accounting 
Applicable. 

Disclosure  Statement  or  Cer- 
tificate Obtained. 

Percent  of  Obtained  to  Ap- 
plicable. 


No.  ( 


AJC 


C-205    Mariagemont  of  purchi 

C-205.1    Documentation  of  pu 
filea  (IIE1). 

Determine  whether  file  docun 
sufficient,  but  not  excessive,  to  | 
complete  and  accurate  history  o 
transactions  and  consistent  wit) 
contractor  policies.  Documents  i 
the  files  would  be  those  necesso 
evidence  compliance  with  Gove 
requirements  and  the  contractor 
and  procedures.  In  reviewing  au 
purchasing  system  files,  only  rei 
material  when  absolutely  neces 
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Subcontractor  Cost  or 

Subcontractor  Cost  or 

ications. 

r  convenience  of  the 

tracts  should  include  a 

enience  clause  since  the 

■es  the  contractor,  on 

termination,  to 

its  if  they  relate  to  the 

e  prime  contract  (see 

jperty.  Subcontracts 
se  that — 

ictors  responsible  for 
vemment  property  in 
control  under  the 

e  authorized  by  specific 
acting  officer,  requires 
■etum  the  property  in 
I  when  received,  except 
ind  tear  and  use  in 
contract;  and 
ler  controls  over 
required  by  the  prime 
t5. 

/ment  provision  of 
(1)  Certain  prime 
ire  contractors  to — 
n  of  payment  provision 
finable  or  incentive 


(ii)  Insert  in  each  cost-reimbursement 
subcontract  a  requirement  for  these 
subcontractors  to  include  a  limitation  of 
payment  provision  in  each  price- 
redeferminable  or  incentive  subcontract 
under  their  subcontract 

(2)  The  prime  contract  clauses  that  require 
the  above  are — 

(i)  FAR  52^6-5.  Price  Redetermination— 
Prospective; 

(ii)  FAR  5Z216-6.  Price  Redetermination-^ 
Retroactive; 

(iii)  FAR  52.216-16,  Incentive  Price 
Revision — Firm  Target; 

(iv)  FAR  5Z216-17.  IncenUve  Price 
Revision— Successive  Targets:  and 

(v)  FAR  52,244-2.  SubcontracU  (Cost- 
Reimbursement  and  Letter  Contracts). 

C-204^    Sid*  agrMfnents  (IID5). 

Ask  the  contractor  if  there  are  any  side 
agreements  that  negate  clauses  used  in  the 
standard  formats. 

C-204^    AGO  consMit  (1105). 

(a)  Ensure  that  the  contractor — 

(1)  Requests  ACO  consent  or  submits 
advance  notification  when  required;  and 

(2)  Submits  consent  packages  with 
information  necessary  to  perform  the  review. 

(b)  Include  the  following  statistical  data  in 
the  report. 
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X)  and  over 


S25,000  to  $100,000 


Under  $25,000 


Total 


nt  requirements. 

DN.  AND  Consent  to  Subcontract  Summary 


Type  o»  prime 

contract  (and  8utx«)ntract  clause) 

ed  price 

Cost  rewnbursement  A  letter 
contracts 

Time  &  material 

Fadtities 

Supply 

R&D 

4-1 

52.244-2 

52244-3 

52.244-2 

C*  + 

AJ    C 
AJ    C* 
AJ 
AJ    C 

AJ    C 
A    C 
A    C* 
AJ 
AJ    C 

AJC 

C* 

A    C* 

AJ-f^+C" 
AJ    C* 
AJ 
AJ    C 

A    C* 
A    C 

AJ++  C* 

AJ    C 

AJC 

Type  ot  sutx:ontract 

Type  o(  prime  contract  (and  subcontract  clause) 

Fixed  price 

Cost  relmtMjrsement  ft  letter 
contracts 

Time  &  material 

Facilities 

Supply 

R&D 

7.  Special  test  equipment  over  $10.000 

8.  Sol»  ottw  than  raw  material  or  commercial  stock _____„. 

AJ    C 

AJ    C 

AJC 

*  Waived  when  purctwsing  system  approved. 

-f  Normally  this  does  not  apply  unless  there  is  an  unpriced  modification. 

-t-  +  $10,000  (including  fee)  for  cost-reimbursement,  ome-and-matenals,  or  labor-hour  sut>contract8 

Code:  A  =  Advance  notrficatjon:  J  =  Written  justification.  C  =  ACO  consent. 


0-204.6    Cost  accounting  standards. 
Public  Law  91-379  (IID6). 

(a)  Examine  the  prime  contract  to 
determine  if  the  subcontract  is  subject  to  cost 
accounting  standards  (CAS)  (see  the  clauses 
at  FAR  52.230-3,  Cost  Accounting  Standards, 
52.230-4,  Administration  of  Cost  Accounting 
Standards,  52.230-5,  Disclosure  and 
Consistency  of  Cost  Accounting  Practices).  If 
the  subcontract  is  subject,  determine  if  the 
contractor  is  complying  with  CAS  when 
awarding  such  subcontracts.  The  contractor 
complies  by — 

(1)  Obtaining  a  subcontractor  disclosure 
statement  or  a  certificate  that  a  disclosure 
statement  is  not  required;  and 

(2)  Flowing  down  the  applicable  clauses  to 
covered  subcontractors. 

(3)  Notifying  the  ACO  of  subcontracts 
subject  to  the  CAS  clause  or  the  Disclosure 
and  Consistency  of  Cost  Accounting 
Practices  clause. 

(b)  Consistent  noncompliance  with  CAS 
when  awarding  subcontracts  is  cause  for 
recommending  that  system  approval  be 
withheld.  Isolated  instances  of 
noncompliance  are  not  sufficient  cause. 

(c)  Include  the  following  statistical  data  in 
the  report — 


Over  $100,000 

Cost  Accounting  Standards 
Applicable. 

Disclosure  Statement  or  Cer- 
tificate Obtained. 

Percent  of  Obtained  to  Ap- 
plicable. 


No.  POs 


Total  $ 
value 


C-205    Managamant  of  purcttaaing  (NE). 

C-205.1    Documentation  of  purchasing 
fUaa(IIEI). 

Determine  whether  file  documentation  is 
sufficient,  but  not  excessive,  to  provide  a 
complete  and  accurate  history  of  the 
transactions  and  consistent  with  the 
contractor  policies.  Documents  included  in 
the  files  would  be  those  necessary  to 
evidence  compliance  with  Government 
requirements  and  the  contractor's  policies 
and  procedures.  In  reviewing  automated 
purchasing  system  files,  only  review  printed 
material  when  absolutely  necessary. 


C-205.2    Reports  and  controls  (IIE2). 

Review  the  system  of  reports  and  controls 
to  determine  if  management  is  receiving  and 
evaluating  pertinent  information  for  effective 
control  and  management  of  the  department. 

C-205.3    Standardization  program  (IIE3). 

A  standardization  program  is  an  organized 
effort  to  establish,  to  the  extent  practical, 
fixed  standards  of  quality,  size,  and 
description  for  material  in  order  to  minimize 
the  number  of  different  parts  purchased  or 
manufactured,  and  to  make  certain  that  all 
materials  and  parts  purchased  are  standard 
military  or  commercial  items.  Evaluate  the 
contractor's  program. 

C-205.4    Value  engineering  program  (IIE4). 

Ensure  that  the  contractor — 

(a)  Flows  down  the  value  engineering 
clause  (FAR  52.248-1,  Value  Engineering. 
52.248-2,  Value  Engineering — Architect- 
Engineer,  or  52.248-3,  Value  Engineering — 
Construction)  when  it  is  in  the  prime 
contract;  and 

(b)  Has  an  adequate  system  for  handling, 
review,  evaluation,  and  pricing  subcontract 
value  engineering  change  proposals  before 
submitting  them  to  the  ACO. 

C-205.S    Make  or  tMjy  program. 

(a)  Evaluate  the  contractor's  procedures  for 
making  make  or  buy  decisions.  Ensure  that 
procedures  are  followed  and  decisions  are 
documented.  Evaluate  any  deviations  from 
established  practice. 

(b)  For  contracts  with  specific  make  or  buy 
programs,  determine  compliance  comparing 
the  contractual  provisions  with  the  orders 
placed  by  purchasing.  Review  any  changes 
for  compliance  with  the  contractual  program. 

C-205.6    Material  estimating— budget 
control  (IIE6). 

(a)  Analyze  the  estimating  system  review 
(see  215.611-70)  to  determine  its  impact,  if 
any,  on  the  purchasing  system.  Determine  the 
adequacy  of  the  contractor's  method  for 
establishing  and  issuing  material  budgets. 
Comment  on  whether  the  contractor  has,  or 
should  have,  a  separate  budget  for 
developing  alternate  sources  of  supply. 

(b)  The  review  team  must  determine  what 
department  within  the  contractor's 
organization  has  the  responsibility  for 
compiling  the  cost  estimate  for  material, 
purchased  parts,  and  subcontracted  items  to 
be  used  in  establishing  new  business 


proposals  and  engineering  change  proposals, 
and  how  the  estimates  are  developed. 

(1)  The  complete  cycle — the  estimate,  the 
budgeted  amount,  and  control  to  ensure 
staying  within  the  budgeted  amount — must 
t>e  understood  and  evaluated. 

(2)  A  representative  number  of  high  dollar 
value  orders  should  be  selected  for 
comparison  of  prices  paid  and  estimates 
received  by  the  Government. 

(3)  A  variation  between  the  actual  price 
paid  and  the  estimate  to  the  Government 
does  not  in  itself  indicate  poor  material 
estimating  or  a  lack  of  compliance  with  Pub. 
L  67-653;  however,  the  reasons  for  the 
variations  should  be  determined. 

(4)  Review  the  report  for.  or  determine  if. 
the  variations  are  provided  to  the 
Government  for  use  in  decrement  factors. 

C-205.7    Value  analysis  program. 

(a)  Value  analysis  is  used  to  determine  if 
the  material  to  be  purchased  is  the  optimum 
for  its  intended  use. 

(b)  Questions  such  as  the  following  should 
be  asked — 

(1)  Would  a  less  expensive  item  do  the  job 
or  could  redesign  of  the  product  result  in  a 
lower  cost? 

(2)  Have  life  cycle  costs  been  considered? 

C-206    Development  of  purchaae 
requirements  (IIF). 

C-206. 1    Advance  purchasing  planning 
(IIF1). 

Determine  whether  the  contractor  has  an 
effective  advance  planning  system,  i.e.,  one 
that  leads  to  competitive  purchasing  to  the 
maximum  extent  possible.  Some  areas  to  look 
at  are — 

(a)  Procedures  for  purchasing  department 
input  in  design  and  purchase  specifications; 

(b)  Procedures  for  obtaining  information  on 
all  available  sources,  e.g.,  market  research; 

(c)  Policies  for  reviewing  noncompetitive 
items  for  conversion  to  competition:  and 

(d)  Procedures  for  forecasting  future 
acquisitions  (i.e..  second  source 
development). 

C-206.2    Identification  Of  ttte  purchase 
requirement  (IIF2). 

Determine  whether  the  contractor's 
procedures  for  identifying  items  to  purchase 
identify  all  that  are  needed  and  do  not 
identify  those  not  needed. 


36590         Federal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations 


Federal  Reg^t 


C-206.3    Establishment  of  sctMdules— 
purchase  lead  time  (IIF3). 

Detennine  whether  the  contractor's 
scheduling  system  allows  sufficient 


purchasing  lead  time.  Review  how  lead  times 
are  established,  and  how  they  are  checked 
for  realism.  Material  shortages,  work 
stoppages,  or  a  substantial  volume  of 
purchasing  requiring  premium  pay  are 


reliable  indicators  of  inadequate  lead  times. 
State  in  the  report,  what  portion  of  the 
subcontract  samples  reflect  adequate 
purchasing  lead  time.  Include  the  following 
statistical  information  in  the  report — 


Number  of  POs  Reviewed 

Numt)ef  of  RequJsitKjns  Reviev»ed.. 
Lead  Time  Provxted;' 

0-15  days 

16-30  days 

31-90  days : 

Over  90  days 


$100,000  and  Over 


•Lead  Time  Provided:  Date  receipt  of  requisition  versus  vendor  promised  date. 


$25,000  to  SI 00.000 


C-206.4    Inventory  control  (IIF4). 

(a)  Evaluate  the  effectiveness  of  the 
contractor's  inventory  control  system  in 
purchasing  common  items  and  in  controlling 
physical  inventories.  Review  the  contractor's 
policies  and  procedures  for — 

(1)  Deciding  which  material  should  be' 
purchased  and  maintained  in  stock;  and 

(2)  Controlling  stocked  inventory. 

(b)  Ensure  that  the  inventory  control 
policies  and  procedures — 

(1)  Only  keep  in  stock  what  is  regularly 
needed.  In  evaluating  this,  look  at— 

(i)  The  turnover  rate; 

(ii)  How  often  an  inventory  is  taken; 

(iii)  Whether  the  inventory  has  large 
amounts  of  excess  materials;  and 

(iv)  Whether  and  how  obsolete  and  excess 
quantities  of  material  are  disposed  of. 

(2)  Keep  the  stocks  at  level  sufficient  to 
meet  demands.  In  evaluating  this,  look  at — 

(i)  The  system  for  deciding  when  to 
reorder. 


(A)  If  the  contractor  utilizes  a  minimum/ 
maximum  inventory  control  system  for 
common  items,  how  are  reorder  points 
established?  Does  the  contractor  consider 
economic  order  quantifies?  Are  there  any 
procedures  for  reevaluating  the  soundness  of 
reorder  points  on  a  systematic  basis?  How 
does  the  contractor  assure  that  items  which 
reach  minimum  levels  are  reordered  in  a 
timely  manner? 

(B)  If  the  contractor  does  not  use  such  a 
system,  how  is  the  decision  made? 

(ii)  The  normal  elapsed  time  between 
issuance  of  the  stock  item  and  update  of 
stock  control  records. 

C-206.5    Material  control  methods  (IIF5). 

Evaluate  the  contractor's  material  control 
system  as  it  relates  to  the  purchasing 
function.  A  material  control  system  includes 
determining  the  need,  packing  and  packaging, 
scheduling  deliveries,  expediting, 
transportation,  receiving,  and  controlling 


$100,000  and  over 


Number  of  POs  Reviewed 

Number  of  POs  Delinquent' """1.Z!." 

Number  of  POs  Dehnquent  in  excess  of  15  day^  . 


$25,000  to  $100,000 


'Actual  detr^ery  date  versus  required  deli-yery  date. 

Deliveries  in  excess  of  15  calendar  days 
are  not  satisfacto.'y.  Investigate  and  explain 
all  instances  where  vendors  are  continually 
delinquent  in  their  deliveries. 

C-206.7    Receiving  (IIFTy. 

Evaluate  the  receiving  function  as  it  relates 
to  purchasing.  Review — 

(a)  Receiving  policies,  procedures,  and 
relationships  with  other  departments; 

(b)  Methods  used  to  identify  incoming 
material  and  to  notify  purchasing  and  other 
affected  departments  about  receipt; 

(c)  Suitability  of  arrangements  of 
separating  material  in  the  receiving  area  (e.g.. 
inspected  or  not.  accepted  or  rejected)  and 
for  storing  classified  material;  and 

(d)  How  long  it  takes  to  get  the  material  to 
storage  or  other  disposition 

(returned,  etc.). 


C-206.8    Transportation  (IIF8). 

(a)  Evaluate  the  transportation  function  as 
it  relates  to  purchasing.  In  particular,  ensure 
that  the  contractor  has  and  follows  effective 
procedures  for — 

(1)  Controlling  premium  transportation; 

(2)  Selecting  proper  freight  classification; 

(3)  Developing  full  load  shipments; 

(4)  Recovering  excess  transportation 
charges  when  vendors  fail  to  follow  shipping 
instructions;  and 

(5)  Complying  with  contractual 
requirements  for  duty-free  entry  (see  subpart 
225.6)  and  cargo  preference  (see  subpart 
247.5). 

(b)  Also  ensure  that  transportation  and 
shipping  instructions  in  subcontracts  and 
purchase  orders  are  clear. 

C-206.9    Packaging  (IIF9). 

Ensure  that  packaging  specifications  given 
to  vendors  are  clear  and  in  accordance  with 
contract  requirements. 


Under  $25,000 


Total 


material.  Determine  the  effectiveness  of  the 
contractor's  procedures  for  combining 
requirements  and  for  screening  them  against 
quantities  on  hand  and  surplus  inventories. 

C-206.6    Expediting  and  follow-up  of 
purcttase  orders  (IIF6). 

(a)  Evaluate  the  contractor's  system  for 
assuring  delivery  of  materials  prior  to  the 
date  needed  in  production.  Look  at — 

(1)  How  often  and  how  much  the  contractor 
pays  premiums  to  ensure  timely  dehvery 
(how  efficient  the  contractor  is); 

(2)  Expediting  policies,  procedures,  and 
responsibilities: 

(3)  Reports  kept  and  used  to  identify 
scheduled  material  deliveries,  late  and  due 
material,  critical  and  urgent  material,  and 
any  changes;  and 

(4)  Management  controls,  e.g.,  tickler  files 

(b)  Also  include  in  the  report  the  statistics 
developed  from  the  sampled  subcontracts  on 
reasons  for  late  deliveries,  as  follows: 


Under  $25,000 


Total 


C-207    Selecting  sources  (IIG). 

C-207.1    Competition  (IIG  1). 

(a)  Determining  whether  the  contractor 
uses  competition  to  the  maximum  extent 
practical  as  required  by  the  clause  at  FAR 
52.244-5.  Competition  in  Subcontracting, 
(which  is  in  most  negotiated  contracts).  In 
making  this  determination,  evaluate  the 
contractor's — 

(1)  Source  selection  policies  and 
procedures,  which — 

(i)  Shall  be  in  written  form;  and 
(ii)  Should  include  both  commercial 

practices  and  the  Government  requirements 

that  modify  them. 

(2)  Attitudes  toward  and  actual  practice  in 
placing  subcontracts  on  a  competitive  basis. 
Regular  reports  provided  to  fop  management 
on  competitive  buying  may  be  evidence  of  the 
contractor's  commitment. 

(3)  Methods  for  compiling  lists  of  potential 
sources.  Review  the — 


(i)  Existence  and  usefulness  ol 
historical  records  on  parts  and  v 

(ii)  The  extent  of  market  surve 

(4)  Policies  and  procedures  for 
whether  source  lists  contain  an  < 
number  of  qualified  sources  for  i 
practical  competition. 

(b)  In  evaluating  sampled  subc 
identify  whether  there  was  maxi 
competition  in  aoliciting  sources 


Number  of  POs  Reviewed ™. 

POs  Awarded  on  Competitive  Basis... 

Quotations  Soliciled 

Quotations  Received 

Responsive  Quotations  Received 
Depth  of  Competition  (POs  Rev 

Quotes  Received). 
Awarded  to  Lowest  Evaluated  Of 
AwanJed  to  Ottier  Than  Low  Offe 
Total  Awarded  Competitively 

Percent  of  Competitive  Orders  Reviev 


C-207.2  Intra-company  transs 
(ilG2). 

Ensure  that  the  contractor  has 
policies  on  intra-company  transe 
including  a  policy  on — 

(a)  Competition  of  affiliates  ar 
with  outside  subcontractors.  Ens 
policies  giving  "preference"  to  a! 
divisions  are  not  resulting  in  una 
practices,  e.g..  obtaining  final  off 
affiliates  when  the  affiliate  offer 
in  price  thaa  those  received  boa 
subcontractors. 

(b)  Whether  cost  or  normal  sel 
are  used  when  items  or  services 
from  affiliates  or  division.  Ensun 
contractor's  policies  are  consiste 

.  31.205-26.  Also  ensure  that  the  c 
measures  to  prevent  pyramided  ; 
work  performed  within  the  com; 


Customer  Oirscted' 

Ergineering  Directed'  ._____„__ 

Proprietary  Mams _ 

O-'y  Supplier  Qualified 

Economically  Justified' 

Ottier  Justifiable  Reasons 

Ho  Justification  Given 

<  For  example,  wfien  an  end  iter 
FAR  9  2). 

'  Caution:  Whan  ttie  contractor's 
(t\«  vendor  has  an  acceptable  produc 

'  EcofXXBic  jusbfication  may  incli 


C-207.4  SmaH  iHiSiness  and  SI 
disadvantaged  business  utHtzai 
perf  ormanoe  (UG4>. 

Determine  whether  the  contrai 
complying  with  the  clause  at  FA 
Utilization  of  Small  Business  Co 
Small  Disadvantaged  Business  C 
most  contracts  over  $10,000).  wh 
contractors  to  give  these  concen 
maximum  practical  opportunity  i 
in  subcontracts.  The  team  captai 
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i.  Review  how  lead  times 
how  they  are  checked 
shortages,  work 

tantial  volume  of 
premium  pay  are 


$25,000  to  $100,000 


ir  utilizes  a  minimum/ 
control  system  for 
ire  reorder  points 
;  contractor  consider 
titles?  Are  there  any 
uating  the  soundness  of 
r^stematic  basis?  How 
ssure  that  items  which 
i  are  reordered  in  a 

:  dues  not  use  such  a 
cision  made? 
)8ed  time  between 
item  and  update  of 

mtrol  methods  (IIF5). 

ctor's  material  control 

>  the  purchasing 

ontrol  system  includes 

packing  and  packaging, 

expediting, 

ing,  and  controlling 

$25,000  to  $100,000 


tion  (llrS). 

isportation  function  as 
;.  In  particular,  ensure 
I  and  follows  effective 

ium  transportation; 
freight  classification; 
)ad  shipments: 
IS  transportation 
fail  to  follow  shipping 

»ntractual 

free  entry  (see  subpart 

ence  (see  subpart 

transportation  and 
1  subcontracts  and 
;ar. 

IIF9). 

ig  specifications  given 
id  in  accordance  with 


reliable  indicators  of  inadequate  lead  times. 
State  in  the  report,  what  portion  of  the 
subcontract  samples  reflect  adequate 
purchasing  lead  time.  Include  the  following 
statistical  information  in  the  report — 


Under  $25,000 


Total 


material.  Determine  the  effectiveness  of  the 
contractor's  procedures  for  combining 
requirements  and  for  screening  them  against 
quantities  on  hand  and  surplus  inventories. 

C-206.6    Expediting  and  follow-up  of 
purchase  orders  (liF6). 

(a)  Evaluate  the  contractor's  system  for 
assuring  delivery  of  materials  prior  to  the 
date  needed  in  production.  Look  at — 

(1)  How  often  and  how  much  the  contractor 
pays  premiums  to  ensure  timely  delivery 
(how  efHcient  the  contractor  is); 

(2)  Expediting  policies,  procedures,  and 
responsibilities: 

(3)  Reports  kept  and  used  to  identify 
scheduled  material  deliveries,  late  and  due 
material,  critical  and  urgent  material,  and 
any  changes;  and 

(4)  Management  controls,  e.g.,  tickler  files. 

(b)  Also  include  in  the  report  the  statistics 
developed  from  the  sampled  subcontracts  on 
reasons  for  late  deliveries,  as  follows: 


Under  $25,000 


Total 


C-207    Selecting  sources  (IIG). 

C-207. 1    Competition  (IIG  1 ). 

(a)  Determining  whether  the  contractor 
uses  competition  to  the  maximum  extent 
practical  as  required  by  the  clause  at  FAR 
52.244-5.  Competition  in  Subcontracting, 
(which  is  in  most  negotiated  contracts).  In 
making  this  determination,  evaluate  the 
contractor's — 

(1)  Source  selection  policies  and 
procedures,  which — 

(i)  Shall  be  in  written  form;  and 
(iij  Should  include  both  commercial 

practices  and  the  Government  requirements 

that  modify  them. 

(2)  Attitudes  toward  and  actual  practice  in 
placing  subcontracts  on  a  competitive  basis. 
Regular  reports  provided  to  fop  management 
on  competitive  buying  may  be  evidence  of  the 
contractor's  commitment. 

(3)  Methods  for  compiling  lists  of  potential 
sources.  Review  the — 
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(i)  Existence  and  usefulness  of  the 
historical  records  on  parts  and  vendors;  and 

(ii)  The  extent  of  market  survey  efforts. 

(4)  Policies  and  procedures  for  determining 
whether  source  lists  contain  an  optimum 
number  of  qualified  sources  for  maximum 
practical  competition. 

(b)  In  evaluating  sampled  subcontracts, 
identify  whether  there  was  maximum 
competition  in  soliciting  sources  (but  see  FAR 


1X106).  There  is  no  magic  number  of  sources 
that  must  be  solicited— it  is  a  (udgment  call. 
A  subcontract  may  be  competitive  even  when 
only  one  source  submits  an  offer,  if  offers  are 
solicited  from  at  least  two  responsible 
sources  who  normally  contend  for 
subcontracts  for  the  same  or  similar  items. 
Note,  however,  that  this  does  not  constitute 
"adequate  price  competition"  (see  C-208.3) 
and  thus  does  not  exempt  submission  of 


subcontractor  cost  or  pricing  data  when 
required. 

(c)  Note  that  contractors  are  not  precluded 
fpom  limiting  com[>etition  to  small 
disadvantaged  business  concerns  or 
historically  black  colleges  and  universities. 

(d)  Include  the  following  statistical  data  in 
the  report. 


$100,000  end  over 

$25,000  to  $100,000 

Under  $25,000 

Tow 

• 

4 

POs  Awartled  on  Competitive  Basis....- _ :_. 

Ovx)tations  Solicited _,... 

Quotations  Received 

Responsive  Quotations  Received 

Depth  of  Competition  (POs  Reviewed /Responsive 
Quotes  Received). 

Awarded  to  Lowest  Evaluated  Offer 

Awarded  to  Other  Than  Low  Offer 

Total  Awarded  Competitively _.... 

Percent  of  Compettive  Orders  Reviewed. 

C-207.2    Intra-company  transactions 
(I1G2). 

Ensure  that  the  contractor  has  written 
policies  on  intra-company  transactions, 
including  a  policy  on — 

(a)  Competition  of  affiliatee  and  divisions 
with  outside  subcontractors.  Ensure  that  any 
policies  giving  "preference"  to  affiliate  or 
divisions  are  not  resulting  in  unacceptable 
practices,  e.g.,  obtaining  flnal  offers  only  from 
affiliates  when  the  affiliate  offers  are  higher 
in  price  tfaaa  those  received  from  outside 
subcontractors. 

(b)  Whether  cost  or  normal  selling  prices 
are  used  when  items  or  services  are  obtained 
from  affiliates  or  division.  Ensure  that  the 
contractor's  policies  are  consistent  with  FAR 
31.205-26.  Also  ensure  that  the  contractor  has 
measures  to  prevent  pyramided  profits  on 
work  performed  within  the  company. 


C-207.3    Single-source  and  sole-source 
purchasing  (IIG3). 

(a)  Determine  whether  the  contractor  has 
an  effective  and  continuing  program  to 
review  single  and  sole-source  items  for 
competition  or  second  sourcitig.  The  program 
should  include — 

(1)  Technical  participation; 

(2)  Competition  advocate,  if  any. 
participation; 

(3)  Identification  and  elimination  of 
inhibitors  to  competition,  e.g.,  specifications 
that  are  not  definitive;  restrictive  tolerances: 
production  limitations; 

(4)  Written  documentation  of  reviews: 

(5)  Goals  for  improving  competitive  dollars 
and  percentages:  and 

(6)  Analysis  of  results. 


(b)  Contractor  policies  should  view  each 
single  or  sole-source  purchase  as  an 
exception. 

Policies  should  require — 

(1)  Justification  for  the  single  or  sole-source 
by  the  management  of  the  department  which 
has  the  requirements:  and 

(2)  Cost  and  price  analysis  when  required. 

(c)  In  evaluating  sampled  subcontracts, 
evaluate  whether  the  contractor  has  an 
adequate  justification  for  single  and  sole- 
source  buys.  Single  source  is  a  purchase 
where  competition  is  available  but  which  is 
awarded  without  it  because  of  limiting 
circumstances.  Sole  source  is  a  purchase  thai 
can  only  be  placed  with  one  vendor.  Verify 
the  contractor's  reasons  with  the  buyer, 
supervisor,  or  other  personnel  who  provided 
the  justification. 

(d)  Include  the  following  statistical  data  in 
the  report: 


Customer  Directed' 

En(}ineenng  Directed*  _.— 

Proprietary  Hetns __ 

O-^V  Supplier  QualHIed 

Economically  Justified* 

Other  Justifiable  Reasons.. 

No  JusXicaliort  Given 

Total 


$100,000  and  over 


$25,000  to  $100,000 


Under  $251,000 


Total 


■  For  exampte,  when  an  end  item  contains  an  item  on  a  qualified  products  list  (QPL).  the  item  on  the  QPL  must  t>e  purchased  from  a  source  on  (t>e  OPL  (see 
FAR  9  2). 

'  Caution:  When  \ti6  contractor's  engmeenrig  department  merits  sources  on  drawings,  it  does  not  necessarily  nr>ean  triat  tt>e  source  is  directed.  It  may  only  mean 
th«  vendor  t\ts  an  acceptable  product 

'  Econormc  jurtification  may  include  life  cycle  cost  impact,  configuration  control  impact,  tooling  cost  qualificatoo  test,  delivery,  elc. 


C-207.4  SfMM  businesa  and  wnall 
disadvantaged  iHisiness  utilization 
performance  (UG4). 

Determine  whether  the  contractor  is 
complying  with  the  clause  at  FAR  52.219-8. 
Utilization  of  Small  Business  Concerns  and 
Small  Disadvantaged  Business  Concerns  (in 
most  contracts  over  $10,000).  which  requires 
contraclors  (o  give  these  concerns  the 
maximum  practical  opportunity  to  participate 
in  subcontracts.  The  team  captain  shall  ask 


the  team's  small  and  disadvantaged  business 
utilization  specialist  to  do  this  part  of  the 
review.  Include  the  following  statistical  data 
in  the  report: 


Total  Purchasirtg  and 
Subcontracting- 

Small  Business..- 


Poor  year 


Currem 


36592 
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C-207.5    Subcontractor  rasponsJMItty  and 
vandor  performanca  rating  ayatem  (IIG5). 

(a)  Responsibility.  Before  awarding  a 
subcontract,  the  prime  contractor  should 
determine  the  subcontractor  responsible 
using  the  same  standards  of  responsibility 
the  Government  uses  (see  FAR  9.104-4).  The 
team  should  pay  particular  attention  to  the 
contractor's  use  of  the  list  of  parties  excluded 
from  procurement  programs  (see  FAR  9.404) 
and.  if  the  contractor  has  subcontracts  with 
parties  on  the  list,  the  documentation. 


systems,  and  procedures  the  contractor  has 
established  to  protect  the  Government's 
interests  (see  FAR  9.405-2). 

(b)  Vendor  performance  rating.  State  in  the 
report  whether  the  contractor  has  or  should 
have  a  vendor  rating  system.  If  the  contractor 
has  a  system,  determine  its  efficiency  by 
reviewing — 

(1)  What  aspects  of  performance  it  rates  (a 
detailed  system  may  evaluate  several 
aspects — price,  quality,  delivery,  and 
service): 


(2)  Who  evaluates  vendor  performance  (a 
good  system  draws  together  evaluations  by 
all  knowledgeable  contractor  personnel); 

(3)  Whether  the  information  is  kept  current 
(a  good  system  is);  and 

(4)  How  it  is  used  in  selecting  sources. 

C-208    Pricing  and  nagotiatlon  (liH). 

C-20a.1    Statiaticai  Information  (liHI). 

Include  the  following  information  in  the 
report: 


$100,000  af>d  over 

$25,000  to  $100,000 

Under  $25,000 

Total 

Numtsef  o»  POs  Reviewed 

Cost  or  Pricing  Data: 

Applicable _ 

CX)ia.ned 

Certificate  of  Current  Cost  or  Pridng  Data: 

Applicable 

Obtained 

Cost  Analysis: 

Applicable 

Accompiish«d 

Done  Effectively 

Contractor  Audit  Assistance: 

Applicable 

Used  Eflectivoly 

Government  Prictng  Assistance: 

- 

Requested 

Received „ 

Price  Analysis: 

Applicable „ „ 

Accomplished „ 

Done  Effectively 

C-208.2    Pub.  L 87-653. Truttiln 
Negotiations  (IIH2). 

(a)  The  requirements  of  Public  Law  87-653 
are  spelled  out  in  FAR  15.804-2.  Make  sure 
the  buyers  fully  understand  the  policy  and 
procedures  for  obtaining  certified  cost  or 
pricing  data. 

(b)  Do  not  recommend  approval  of  the 
contractor's  purchasing  system  if  the 
contractor's  procedures  do  not  result  in 
compliance  with  Public  Law  87-653,  i.e.,  the 
procedures  do  not  result  in  receipt  of  cost  or 
pricing  data,  execution  of  the  certificate,  and 
incorporation  of  the  appropriate  clauses  in 
the  subcontract.  One  or  two  isolated  cases  of 
noncompliances  are  not  ordinarily  grounds 
for  system  disapproval,  unless  these  were  the 
only  two  purchases  subject  to  the  law. 

C-208.3    Adequate  price  competition 
(IIH2). 

(a)  Adequate  price  competition  may  be  the 
most  common  reason  used  for  not  getting  cost 
or  pricing  data.  FAR  15.804-3(b)  describes 
when  price  competition  exists  and  how  to 
determine  whether  its  adequate. 

(b)  The  review  team  shall  carefully  review 
the  contractor's  documentation  for  adequate 
price  competition  to  validate  its  validity.  If 
the  documentation  does  not  support  the 
determination  of  adequate  price  competition 
a.nd  the  buy  is  otherwise  subject  to  Public 
Law  87-653.  then  the  review  team  will 
consider  the  contractor  In  noncompliance  for 
that  action. 


C-208.4    Price  analysis  and  cost  anaiysis 
(IIH4). 

(a)  Determine  whether  the  contractor  is 
performing  some  form  of  price  analysis  on 
every  subcontract  (but  see  FAR  13.106)  and 
evaluate  whether  the  analysis  is  adequate  for 
the  facts  and  circumstances  of  the  purchase. 
Contractors  frequently  use  the  existence  of 
competition  as  a  reason  for  limiting  the 
extent  of  price  analysis  performed.  The 
Armed  Services  Pricing  Manual  (ASPM), 
Volume  1.  Contract  Pricing,  and  Volume  2. 
Price  Analysis,  has  additional  guidance  on 
applying  pricing  policies  to  pricing  situations. 

(b)  Determine  whether  the  contractor  is 
(see  FAR  15.806)— 

(1)  Performing  required  cost  analysis  on 
subcontractor  cost  or  pricing  data; 

(2)  Performing  an  adequate  analysis;  and 

(3)  Supplying  the  results  of  analyses  to  the 
Government  in  time  to  negotiate  the  prime 
contract  price. 

(c)  The  prime  contractor  is  responsible  for 
using  its  own  resources  to  perform  cost 
analysis  and  pricing  reviews  on  its 
subcontractors.  However,  in  limited 
circumstances  (see  FAR  15.806-3),  the 
Government  may  perform  the  review. 

C-208.5    Negotiations  (IIH5). 

(a)  Evaluate  whether  the  contractor's 
evaluation  and  negotiation  decisions  and 
methods  are  based  on  the  principles  the 
Government  uses  (see  FAR  subpart  15.6  and 
15.807). 

(b)  Ensure  that  the  buyer  knows  that  he  or 
she  is  responsible  for  the  subcontract  price, 
even  when  supported  by  other  specialists. 


Ensure  that  the  buyer  determines  the 
subcontract  price  fair  and  reasonable,  and 
documents  the  basis  for  the  determination. 

C-208.6    Cash  discounts  and  terms  (IIH6). 

Determine  whether  the  contractor  seeks 
and  takes  advantage  of  discounts.  State  in 
the  report  any  instances  of  lost  discounts  and 
the  reason. 

C-208.7    i^andllrtg  low  dollar  orders  (IIH7). 

Determine  whether  the  contractor  has  or 
should  have  procedures  to  keep  the  number 
of  low  dollar  orders  from  becoming  excessive 
and  to  streamline  handling  of  low  dollar 
orders. 

C-208.8    Selection  of  contract  typea  (IIH8). 

(a)  Evaluate  the  types  of  subcontracts  to 
determine  if  the  contractor  is  using 
appropriate  types  of  contracts.  The 
contractor  should  be  following  the  same 
principles  in  selection  of  subcontract  type  as 
the  Government  follows  in  selecting  the 
prime  contract  type  (see  FAR  part  16  and 
ASPM  No.  1).  Explain  any  extensive  use  of 
inappropriate  contract  types. 

(b)  Carefully  review  the  contractor's  use  of 
undefmitized  actions  (e.g.,  letter  contracts) 
and  determine  the  frequency  of  use, 
conditions  under  which  used,  and  the 
timeliness  of  definitization.  Their  use  should 
be  consistent  with  the  conditions  for 
Government  use  (see  subpart  217.74).  They 
should  contain  a  definitization  schedule 
which  meets  the  limitations  of  217.7404-3 


Federal  Regis! 

C-209  Subcontract  award  ant 
adminiatration  (1H). 

C-209. 1  Solicitation,  receipt,  1 
evaluation  of  proposals  (U-tl). 

(a)  Review  the  file  and  check  1 
there's  docuaientation  showing  I 

(1)  Purchasing  and  engineerinj 
jointly  agree  to  the  technical  spe 
and  statement  of  work:  and 

(2)  Prime  contract  clauses  are 
and  make  or  buy  aspects  consid 

(b)  Review  the  request  for  pro 
determination  if — 

(1)  It  is  definitive;  and 

(2)  It  contains  the  apprt^Hiate 
provisions. 

(c)  Review  the  contractor's  ev 
methods  to  determine — 

(1)  If  purchasing  and  engineer 
proposals  received  to  ensure  the 
requirements: 

(2)  How  preaward  surveys  arc 

(3)  If  the  evaluation  method  ei 
impartiality. 

C-209.2  Awarding  the  sut>cor 
purchase  order  (N-12).  Determli 
contractor's  procedures  ensur 
final  subcontract  package— 

(a)  Contains  all  the  necessary 
requirements,  and  clauses;  and 

(b)  Has  been  reviewed  and  ap 
the  necessary  functions. 

C-209.3    Subcontract  sdminisi 

(a)  Evaluate  the  contractor's  s 
managing  subcontracts  to  ensuri 
Government's  interests  are  proti 
Determine  whether — 

(1)  A  subcontract  surveillance 
been  properly  instituted,  e.g. — 

(i)  'The  subcontract  administrs 
project  engineering  personnel  w 
together  in  the  resolution  of  desi 
production,  reliability,  and  deliv 

(ii)  The  subcontract  administr 
and  correlates  cost  and  progrese 
subcontracts:  and 

(iii)  There  is  an  awareness  of 
subcontractor's  problem  togethe 
effective  action  to  resolve  any  p 

(2)  The  contractor  promptly  nc 
contracting  officer  of  potential  s 
problems  which  may  impact  the 
quality,  or  price  of  the  prime  cor 

(b)  For  sampled  subcontracts- 

(1)  Review  the  type  and  frequi 
reports  required  and  if  action  is 
required; 

(2)  Explain  any  overruns  or  dc 

(3)  Review  actions  relating  to 
lower  tier  subcontracts  when  thi 
requires  advance  notice  and  cor 

(4)  Ensure  that  the  flow  down 
being  property  accomplished. 

C-209L4    Changes  to  subcontr 

For  sampled  subcontracts,  evi 
contractor — 

(a)  Compliance  with  advance 
consent,  and  Public  Law  87-653. 
Negotiations. 

(b)  Control  over  change  order 
negotiations.  Analyze  the  reasoi 
unusually  large  number  of  chanj 
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lures  the  contractor  has 

ct  the  Government's 

1.405-2). 

mance  rating.  State  in  the 

lontractor  has  or  should 

}  system.  If  the  contractor 

nine  its  efficiency  by 

jf  performance  it  rates  (a 
'  evaluate  several 
ity.  delivery,  and 


(2)  Who  evaluates  vendor  performance  (a 
good  system  draws  together  evaluations  by 
all  knowledgeable  contractor  personnel); 

(3)  Whether  the  information  is  kept  current 
(a  good  system  is);  and 

(4)  How  it  is  used  in  selecting  sources. 

C-208    Pricing  and  negotiation  (IIH). 

C-208. 1    Statistical  Information  (IIH  1 ). 

Include  the  following  information  in  the 
report: 


$25,000  to  $100,000 


Under  S2S.00O 


Total 


^sls  and  cost  analysis 

Jier  the  contractor  is 
1  of  price  analysis  on 
It  see  FAR  13.106)  and 
analysis  is  adequate  for 
tances  of  the  purchase. 
y  use  the  existence  of 
on  for  limiting  the 
lis  performed.  The 
ig  Manual  (ASPM). 
ricing,  and  Volume  2, 
Iditional  guidance  on 
ies  to  pricing  situations, 
her  the  contractor  is 

ired  cost  analysis  on 
pricing  data; 
Jequate  analysis;  and 
suits  of  analyses  to  the 
J  negotiate  the  prime 

ictor  is  responsible  for 
!s  to  perform  cost 
Bviews  on  its 
ver,  in  limited 
IR  15.806-3),  the 
orm  the  review. 

IS  (IIH5). 

T  the  contractor's 
ition  decisions  and 
the  principles  the 
FAR  subpart  15.6  and 

•uyer  knows  that  he  or 
the  subcontract  price, 
by  other  specialists. 


Ensure  that  the  buyer  determines  the 
subcontract  price  fair  and  reasonable,  and 
documents  the  basis  for  the  determination. 

C-208.6    Cash  discounts  and  terms  (IIH6). 

Determine  whether  the  contractor  seeks 
and  takes  advantage  of  discounts.  State  in 
the  report  any  instances  of  lost  discounts  and 
the  reason. 

C-208.7    Handling  low  dollar  orders  (IIH7). 

Determine  whether  the  contractor  has  or 
should  have  procedures  to  keep  the  number 
of  low  dollar  orders  from  becoming  excessive 
and  to  streamline  handling  of  low  dollar 
orders. 

C-208.8    Selection  of  contract  types  (IIH8). 

(a)  Evaluate  the  types  of  subcontracts  to 
determine  if  the  contractor  is  using 
appropriate  types  of  contracts.  The 
contractor  should  be  following  the  same 
principles  in  selection  of  subcontract  type  as 
the  Government  follows  in  selecting  the 
prime  contract  type  (see  FAR  part  16  and 
ASPM  No.  1).  Explain  any  extensive  use  of 
inappropriate  contract  types. 

(b)  Carefully  review  the  contractor's  use  of 
undefinitized  actions  {e.g.,  letter  contracts) 
and  determine  the  frequency  of  use, 
conditions  under  which  used,  and  the 
timeliness  of  definitization.  Their  use  should 
be  consistent  with  the  conditions  for 
Government  use  (see  subpart  217.74).  They 
should  contain  a  definitization  schedule 
which  meets  the  limitations  of  217.7404-3 


C-209    Subcontract  award  artd 
administration  (U-t). 

C-209. 1    SoUcttation.  receipt,  and 

f)V8luation  of  proposals  (11-11). 

(a)  Review  the  file  and  check  to  make  sure 
there's  dociuaentation  showing  that — 

(1)  Purchasing  and  engineering  review 
jointly  agree  to  the  technical  specifications 
and  statemeot  of  work:  and 

(2)  Prime  contract  clauses  are  reviewed 
and  make  or  buy  aspects  considered. 

(b)  Review  the  request  for  proposal  and 
determination  if — 

(1)  It  is  de^nitive:  and 

(2)  It  contains  the  appropriate  clauses  and 
provisions. 

(c)  Review  the  contractor's  evaluation 
methods  to  determine — 

(1)  If  purchasing  and  engineering  review 
proposals  received  to  ensure  they  meet 
requirements: 

(2)  How  preaward  surveys  are  used:  and 

(3)  If  the  evaluation  method  ensures 
impartiality. 

C-209.2    Awarding  the  sut>contract  or 
purchase  order  (M-12).  Determine  If  ttw 
contractor's  procedures  ensure  that  the 
final  subcontract  pacicage — 

(a)  Contains  all  the  necessary  instructions, 
requirements,  and  clauses:  and 

(b)  Has  been  reviewed  and  approved  by  all 
the  necessary  functions. 

C-209.3    Subcontract  administration  (H-tS). 

(a)  Evaluate  the  contractor's  system  for 
managing  subcontracts  to  ensure  that  the 
Government's  interests  are  protected. 
Determine  whether — 

(1)  A  subcontract  surveillance  program  has 
been  properly  instituted,  e.g. — 

(i)  'The  subcontract  administrator  and 
project  engineering  personnel  work  closely 
together  in  the  resolution  of  design, 
production,  reliability,  and  delivery  problems: 

(ii)  The  subcontract  administrator  monitors 
and  correlates  cost  and  progress  of  the 
subcontracts:  and 

(iii)  There  is  an  awareness  of  the 
subcontractor's  problem  together  with 
effective  action  to  resolve  any  problems. 

(2)  The  contractor  promptly  notifies  the 
contracting  officer  of  potential  subcontract 
problems  which  may  impact  the  delivery, 
quality,  or  price  of  the  prime  contract 

(b)  For  sampled  subcontracts — 

(1)  Review  the  type  and  frequency  of 
reports  required  and  if  action  is  takp n  when 
required; 

(2)  Explain  any  overruns  or  delinquencies. 

(3)  Review  actions  relating  to  the  award  of 
lower  tier  subcontracts  when  the  subcontract 
requires  advance  notice  and  consent. 

(4)  Ensure  that  the  flow  down  clauses  are 
being  property  accomplished. 

C-209L4    Ctianys  to  subcontracts  (H-M). 

For  sampled  subcontracts,  evaluate 
contractor — 

(a)  Compliance  with  advance  notification, 
consent,  and  Public  Law  87-653,  Truth  in 
Negotiations. 

(b)  Control  ovw  change  orders  and 
negotiations.  Analyze  the  reasons  for  any 
unusually  large  number  of  change  orders. 


C-209.5    Tarminated  subcontracts  (11-15). 

Check  Mrith  the  cognizant  termination 
contracting  officer  (TCO)  to  determine  if  the 
TCO  has  experienced  any  problems  with  the 
contractor  in  terminating  subcontracts. 

C-209.6    Closing  out  subcontracts  (N-W). 

Review  the  contractor's  policies, 
procedures,  and  practices.  Elnsure  that  files 
are  not  closed  until  all  appropriate  actions 
have  been  Caken  and  necessary  closeout 
actions  are  timely. 

C-210    Appandlcas,  extiit>tts,  case 
historias  (IM). 

Use  this  section  to  attach  and  explain  any 
special  materials,  to  mention  any  special 
accomplishments,  or  to  report  cost  savings/ 
avoidances  as  a  result  of  CPSR 
recommendations. 

Part  3 — Report  Formats 

C-300    Scop*. 

This  part  provides  report  formats  for 
contractor  purchasing  system  reviews 
(CPSRs),  follow-up  reviews,  and  special 
reviews. 

C-301    Cover  Page  and  Part  I. 

Use  the  following  format  for  the  Cover 
Page  and  Part  I  for  CPSRs,  follow-up  reviews, 
and  special  reviews: 

(a)  Cover  page  of  report 

CONTRACTOR  PURCHASING  SYSTEM 
REVIEW  (TYPE  OF  REVIEW) 

CONTRACTOR'S  COMPLETE  NAME  AND 
ADDRESS 

Corporation  Name: 
Division  Name: 
Group/Plant  Name: 
Subdivision  Name: 
Street  Address: 
City.  State,  and  Zip  Code: 

ORGANIZATION  CONDUCTING  THE 
REVIEW 

Name: 

Address: 

Name/Title  of  Team  Captain: 

Period  of  In-Plant  Review: 

Period  Covered  for  this  Review: 

Date  of  Review  Board  (if  required): 

Copy  Number. 

Report  Date: 

Signature  of  Team  Captain 

UNLESS  PERMISSION  IS  RECEIVED  FROM 

THE  AGO,  THIS  REPORT  SHALL  ONLY  BE 

DISTRIBUTED  IN  ACCORDANCE  WfTH 

FAR  44.307. 

RELEASE  OF  THIS  REPORT  IS  GOVERNED 

UNDER  THE  FREEDOM  OF  INFORMATION 

ACT,  5  use.  552.  NO'HFY 

HEADQUARTERS IF  THIS 

REPORT  IS  RELEASED. 

THE  SUPPOR'nNG  WORKPAPERS 
APPUCABLE  TO  THIS  REPORT  ARK 
RETAINED  IN  THE  FILES  OF 


{h]  Part  I. 

Use  the  following  format  for  Part  I: 


PARTI 
Summary  Report 

Section 

1.  Contractor's  complete  name  and  address 

2.  Statement  on  previous  status  of  purchasing 

system,  comments  on  adequacy  of 
implementation  of  previous 
recommendations,  and  idenhficatioa  of 
repeat  recommendations 

3.  Comments  on  contractor's  effectiveness  in 

major  purchasing  areas  including: 

a.  Extent  of  competition 

b.  Control  of  sole-source  and  single-source 
purchasing 

c.  Small  business  and  small  disadvantaged 
business  programs 

d.  Price  and  cost  analysis  methods 

e.  Subcontract  administration 

f.  Make  or  buy  program 

g.  justification  for  use  of  suspended/ 
debarred  subcontractors 

h.  Other  areas 

4.  Recommendations: 

a.  Recommendations  made  to  the 
contractor 

b.  Contractor's  reply  to  the 
recommendations 

c  Evaluation  of  contractor's  reply 
5.  Attach  copy  of  AGO  letter  to  contractor 

C-302    Part  II. 

Use  the  following  format  for  Part  II  for 
CPSRs: 
PART  II 
Supporting  and  Statistical  Data 

Section 

A  Conducting  the  Review 

1.  Purpose  of  Review 

2.  Review  Team  Members  and  Review 
Methods 

3.  Summary  of  Purchases  Examined 
B  Company  History  and  Purchasing 

Organization 

1.  Baci(ground  Data  and  Scope  of 
Purchasing  Operation 

2.  Maniigement  Attitude  Toward 
Purchasing 

3.  Purchasing  Organization 

4.  Interdepartmental  Relations 

5.  Internal  Purchasing  Organization 

6.  Purchasing  Personnel 

7.  Conflict  of  Interest 

C  Purchasing  Policies  and  Procedures 

1.  Evaluation  of  Written  Policies  and 
Procedures 

2.  Analysis  of  Purchasing  Forms 
D  Subcontract  Clauses 

1.  Analysis  of  Purchase  Order  Qauses 

2.  Restrictive  Clauses 

3.  Special  Clauses 

4.  Side  Agreements 

5.  AGO  Consent,  Advance  Notification, 
and  Written  Justification 

6.  Cost  Accounting  Standards 
E  Management  of  Purchasing 

1.  Documentation  of  Purchasing  Files 

2.  Reports  and  Controls 

3.  Standardization  Program 

4.  Value  Analysis  Program 

5.  Make  or  Buy  Program 

6.  Material  Estimating — Budget  Control 
F  Development  of  Purchase  Requirements 

1.  Advance  Purchasing  Planning 


36594 


Federal  RegJster/VoL  56,  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations 


2.  Identification  of  the  Purchase 
Requirement 

3.  Establishment  of  Schedule — Purchasing 
Lead  Time 

4.  Inventory  Control 

5.  Material  Control  Methods 

6.  Expediting  and  Follow-up  of  Purchase 
Orders 

7.  Receiving 

8.  Transportation 

9.  Packaging 

G  Selecting  Sources 

1.  Competition 

2.  Intra-Company  Transactions 

3.  Single-Source  and  Sole-Source 
Purchasing 

4.  Small  Business  and  Small  Disadvantaged 
Business  Programs 

5.  Subcontractor  Responsibility  and  Vendor 
Performance  Rating  System 

H  Pricing 

1.  Statistical  Information 

2.  Truth  in  Negotiations 

3.  Adequate  Price  Competition 

4.  Price  Analysis  and  Cost  Analysis 

5.  Negotiations 

6.  Cash  Discounts  and  Terms 

7.  Handling  Low  Dollar  Orders 

8.  Selection  of  Contract  Types 

I  Subcontract  Award  and  Administration 

1.  Solicitation.  Receipt,  and  Evaluation  of 
Proposals 

2.  Awarding  the  Subcontract  or  Purchase 
Order 

3.  Letter  Subcontracts  and  Advance 
Authorizations 

4.  Subcontract  Administration 

5.  Changes  to  Subcontracts  or  Purchase 
Orders 

6.  Terminated  Subcontracts 

7.  Closing-Out  Subcontracts 

I  Appendices,  Exhibits,  Case  History 

C-303    Attachments. 

Departments  and  agencies  may 
develop  formats  for  arraying  data  or 
contact  the  Defense  Logistics  Agency, 
Directorate  of  Contract  Management, 
Financial  Services  Division  (ATTN: 
DLA-AF),  Cameron  Station,  Alexandria, 
VA  22304-6100,  for  information  on  a 
computerized  purchase  order  and 
subcontract  analysis  form. 

Appendix  [}— Component  Breakout 

Sec 

D-lOO  Scope. 

D-lOl  Definition. 

D-102  Policy. 

D-103  Responsibility. 

D-104  Procedures. 

D-105  Records. 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35,  FAR  subpart  1.3. 

D-100    Scop*. 

(a)  This  appendix  provides  policy  and 
procedures  for  breaking  out  components  of 
end  items  for  future  acquisitions  so  that  the 
Government  can  purchase  the  components 
directly  from  the  manufacturer  or  supplier 
and  furnish  them  to  the  end  item 
manufacturer  as  Government-furnished 
material. 


(b)  This  appendix  does  not  apply  to— 

(1)  The  initial  decisions  on  Government- 
furnished  equipment/contractor-fumished 
equipment  that  are  made  at  the  inception  of 
an  acquisition  program;  or 

(2)  Breakout  of  parts  for  replenishment  (see 
Appendix  E). 

D-101    Definition. 

"Component,"  as  used  in  this  appendix, 
includes  subsystems,  assemblies, 
subassemblies,  and  other  major  elements  of 
an  end  item;  it  does  not  include  elements  of 
relatively  small  annual  acquisition  value. 

D-102    Policy. 

DoD  policy  is  to  breakout  components  of 
weapons  systems  or  other  major  end  items 
under  certain  circumstances. 

(a)  When  it  Is  anticipated  that  a  prime 
contract  will  be  awarded  without  adequate 
p.ice  competition,  and  the  prime  contractor  is 
expected  to  acquire  any  component  without 
adequate  price  competition,  breakout  that 
component  if— 

(1)  Substantial  net  cost  savings  probably 
will  be  achieved;  and 

(2)  Breakout  action  will  not  jeopardize  the 
quahty,  reliability,  performance,  or  timely 
delivery  of  the  end  item. 

(b)  Even  when  either  or  both  the  prime 
contract  and  the  component  will  be  acquired 
with  adequate  price  competition,  consider 
breakout  of  the  component  if  substantial  net 
cost  savings  will  result  from — 

(1)  Greater  quantity  acquisitions;  or 

(2)  Such  factors  as  improved  logistics 
support  (through  reduction  in  varieties  of 
spare  parts)  and  economies  in  operations  and 
training  (through  standardization  of  design). 

(c)  Breakout  normally  is  not  justified  for  a 
component  that  is  not  expected  to  exceed  $1 
million  for  the  current  year's  requirement. 

t}-103    Responeibility. 

(a)  Agencies  are  responsible  for  ensuring 
that— 

(1)  Breakout  reviews  are  performed  on 
components  meeting  the  criteria  in  D-102{aJ 
and(b); 

(2)  Components  susceptible  to  breakout  are 
earmarked  for  consideration  in  future 
acquisitions: 

(3)  Components  earmarked  for  breakout 
are  considered  during  requirements 
determination  and  appropriate  decisions  are 
made;  and 

(4)  Components  are  broken  out  when 
required, 

(b)  The  program  manager  or  other  official 
responsible  for  the  material  program 
concerned  is  responsible  for  breakout 
selection,  review,  and  decision. 

(c)  The  contracting  officer  or  buyer  and 
other  specialists  (e.g.,  small  business 
specialist,  engineering,  production,  logistics, 
and  maintenance)  support  the  program 
manager  in  implementing  the  breakout 
program. 

I>-104    Procedures. 

(a)  A  breakout  review  and  decision 
includes — 

(1)  An  assessment  of  the  potential  risks  to 
the  end  item  from  possibilities  such  as 


delayed  delivery  and  reduced  reliability  of 
the  component; 

(2)  A  calculation  of  estimated  net  cost 
savings  (i.e..  estimated  acquisition  savings 
less  any  offsetting  costs);  and 

(3)  An  analysis  of  the  technical, 
operational,  logistics,  and  administrative 
factors  involved. 

(b)  Tlie  decision  must  be  supported  by 
adequate  explanatory  information,  including 
an  assessment  by  the  end  item  contractor 
when  feasible. 

(c)  The  following  questions  should  be  used 
in  the  decision  process — 

(1)  Is  the  end  item  contractor  likely  to  do 
further  design  or  engineering  effort  on  the 
component? 

(2)  Is  a  suitable  data  package  available 
with  rights  to  use  It  for  Government 
acquisition?  (Note  that  breakout  may  be 
warranted  even  though  competitive 
acquisition  is  not  possible.) 

(3)  Can  any  quality  control  and  reliability 
problems  of  the  component  be  resolved 
without  requiring  effort  by  the  end  item 
contractor? 

(4)  Will  the  component  require  further 
technical  support  (e.g.,  development  of 
specifications,  testing  requirements,  or 
quality  assurance  requirements)?  If  so,  does- 
the  Government  have  the  resources 
(manpower,  technical  competence,  facilities, 
etc.)  to  provide  such  support?  Or,  can  the 
support  be  obtained  from  the  end  item 
contractor  (even  though  the  component  is 
broken  out)  or  other  source? 

(5)  Will  breakout  impair  logistics  support 
(e.g.,  by  jeopardizing  standardization  of 
components)? 

(6)  Will  breakout  unduly  fragment 
administration,  management,  or  performance 
of  the  end  item  contract  (e.g.,  by  complicating 
production  scheduling  or  preventing 
identification  of  responsibility  for  end  item 
failure  caused  by  a  defective  component)? 

(7)  Can  breakout  be  accomplished  without 
jeopardizing  delivery  requirements  of  the  end 
item? 

(8)  If  a  decision  is  made  to  breakout  a 
component,  can  advance  acquisition  funds  be 
made  available  to  provide  the  new  source 
any  necessary  additional  lead  time? 

(9)  Is  there  a  source  other  than  the  present 
manufacturer  capable  of  supplying  the 
component? 

(10)  Has  the  component  been  (or  is  it  going 
to  be)  acquired  directly  by  the  Government 
as  a  support  item  in  the  supply  system  or  as 
Government-furnished  equipment  in  other 
end  items? 

(11)  Will  the  financial  risks  and  other 
responsibilities  assumed  by  the  Government 
after  breakout  be  acceptable? 

(12)  Will  breakout  result  in  substantial  net 
cost  savings?  Develop  estimates  of  probable 
savings  in  cost  considering  all  offsetting  costs 
such  as  increases  in  the  cost  of  requirements 
determination  and  control,  contracting, 
contract  administration,  data  package 
purchase,  material  Inspection,  qualification  or 
preproduction  testing,  ground  support  and 
test  equipment,  transportation,  security, 
storage,  distribution,  and  technical  support. 

(d)  If  answers  to  the  questions  reveal 
conditions  unfavorable  to  breakout,  the 
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D-105    Records. 

(a)  The  contracting  activity  sh 
records  on  components  reviewei 
breakout.  Records  should  evidei 
the  components — 

(1}  Have  no  potential  for  brea! 

(2)  Have  been  earmarked  as  p 
breakout  candidates: 

(3)  Have  been,  or  will  be.  brol 

(b)  The  program  manager  or  o 
designated  official  must  sign  the 

(c)  Records  must  reflect  the  fa 
conditions  of  the  case,  including 
assessment  by  the  contractor,  ai 
for  the  decision. 
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directly  from  the  manufacturer  c 
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(b)  This  appendix  does  not  ap 

(1)  The  initial  decisions  on  Cc 
furnished  equipment/contractor 
equipment  that  are  made  at  the 
an  acquisition  program;  or 

(2)  Breakout  of  parts  for  replei 
Appendix  E). 
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subassemblies,  and  other  major 
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relatively  small  annual  acquisiti 

D-102    Poliey. 
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under  certain  circumstances. 

(a)  When  it  is  anticipated  thai 
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expected  to  acquire  any  compoi 
adequate  price  competition,  bre 
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(1)  Substantial  net  cost  savin{ 
will  be  achieved;  and 

(2)  Breakout  action  will  not  je 
quality,  reliability,  performance, 
delivery  of  the  end  item. 

(b)  Even  when  either  or  both  I 
contract  and  the  component  wil 
Mrith  adequate  price  competitior 
breakout  of  the  component  if  su 
cost  savings  will  result  from — 

(1)  Greater  quantity  acquisitic 

(2)  Such  factors  as  improved  1 
support  (through  reduction  in  va 
spare  parts)  and  economies  in  o 
training  (through  standardizatio 
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delayed  delivery  and  reduced  reliability  of 
the  component; 

(2)  A  calculation  of  estimated  net  cost 
savings  (i.e..  estimated  acquisition  savings 
less  any  offsetting  costs);  and 

(3)  An  analysis  of  the  technical, 
operational,  logistics,  and  adininistrative 
factors  involved. 

(b)  TTie  decision  must  be  supported  by 
adequate  explanatory  information,  including 
an  assessment  by  the  end  item  contractor 
when  feasible. 

(c)  The  following  questions  should  be  used 
in  the  decision  process — 

(1)  Is  the  end  item  contractor  likely  to  do 
further  design  or  engineering  effort  on  the 
component? 

(2)  Is  a  suitable  data  package  available 
with  rights  to  use  It  for  Government 
acquisition?  (Note  that  breakout  may  be 
warranted  even  though  competitive 
acquisition  is  not  possible.) 

(3)  Can  any  quality  control  and  reliability 
problems  of  the  component  be  resolved 
without  requiring  effort  by  the  end  item 
contractor? 

(4)  Will  the  component  require  further 
technical  support  (e.g.,  development  of 
specifications,  testing  requirements,  or 
quality  assurance  requirements)?  If  so,  does 
the  Government  have  the  resources 
(manpower,  technical  competence,  facilities, 
etc.)  to  provide  such  support?  Or,  can  the 
support  be  obtained  from  the  end  item 
contractor. (even  though  the  component  is 
broken  out)  or  other  source? 

(5)  Will  breakout  impair  logistics  support 
(e.g.,  by  jeopardizing  standardization  of 
components)? 

(6)  Will  breakout  unduly  fragment 
administration,  management,  or  performance 
of  the  end  item  contract  (e.g.,  by  complicating 
production  scheduling  or  preventing 
identification  of  responsibility  for  end  item 
failure  caused  by  a  defective  component)? 

(7)  Can  breakout  be  accomplished  without 
jeopardizing  delivery  requirements  of  the  end 
item? 

(8)  If  a  decision  is  made  to  breakout  a 
component,  can  advance  acquisition  funds  be 
made  available  to  provide  the  new  source 
any  necessary  additional  lead  time? 

(9)  Is  there  a  source  other  than  the  present 
manufacturer  capable  of  supplying  the 
component? 

(10)  Has  the  component  been  (or  is  it  going 
to  be)  acquired  directly  by  the  Government 
as  a  support  item  in  the  supply  system  or  as 
Govemment-fumished  equipment  In  other 
end  items? 

(11)  Will  the  financial  risks  and  other 
responsibilities  assumed  by  the  Government 
after  breakout  be  acceptable? 

(12)  Will  breakout  result  in  substantial  net 
cost  savings?  Develop  estimates  of  probable 
savings  in  cost  considering  all  offsetting  costs 
such  as  increases  in  the  cost  of  requirements 
determination  and  control,  contracting, 
contract  administration,  data  package 
purchase,  material  inspection,  qualification  or 
preproduction  testing,  ground  support  and 
test  equipment,  transportation,  security, 
storage,  distribution,  and  technical  support. 

(d)  If  answers  to  the  questions  reveal 
conditions  unfavorable  to  breakout,  the 


program  manager  should  explore  whether  the 
unfavorable  conditions  can  be  eliminated. 
For  example,  where  adequate  technical 
support  is  not  available  from  Government 
resources,  consider  contracting  for  the 
necessary  services  from  the  end  item 
contractor  or  other  qualified  source. 

D-105    Reoonto. 

(a)  The  contracting  activity  shall  maintain 
records  on  components  reviewed  for 
breakout.  Records  should  evidence  whether 
the  components — 

(1)  Have  no  potential  for  breakout: 

(2)  Have  been  earmarked  as  potential 
breakout  candidates; 

(3)  Have  been,  or  will  be,  broken  out. 

(b)  The  program  manager  or  other 
designated  official  must  sign  the  records. 

(c)  Records  must  reflect  the  facts  and 
conditions  of  the  case.  Including  any 
assessment  by  the  contractor,  and  the  basis 
for  the  decision. 

D-100    Scop*. 

(a)  This  appendix  provides  policy  and 
procedures  for  breaking  out  components  of 
end  items  for  future  acquisitions  so  that  the 
Government  can  purchase  the  components 
directly  from  the  manufacturer  or  supplier 
and  furnish  them  to  the  end  item 
manufacturer  as  Govemment-fumished 
material 

(b)  This  appendix  does  not  apply  to- 
ll) The  initial  decisions  on  Govemment- 
fumished  equipment/contractor-fumished 
equipment  that  are  made  at  the  inception  of 
an  acquisition  program:  or 

(2]  Breakout  of  parts  for  replenishment  (see 
Appendix  E). 

D-101    Definition. 

Component,  as  used  in  this  appendix, 
includes  subsystems,  assemblies, 
subassemblies,  and  other  major  elements  of 
an  end  item;  it  does  not  include  elements  of 
relatively  small  annual  acquisition  value. 

IV102    Poliey. 

DoD  policy  is  to  breakout  components  of 
weapons  systems  or  other  major  end  items 
under  certain  circumstances. 

(a)  When  it  is  anticipated  that  a  prime 
contract  will  be  awarded  without  adequate 
price  competition,  and  the  prime  contractor  is 
expected  to  acquire  any  component  without 
adequate  price  competition,  breakout  that 
component  if — 

(1)  Substantial  net  cost  savings  probably 
will  be  achieved;  and 

(2)  Breakout  action  will  not  jeopardize  the 
quality,  reliability,  performance,  or  timely 
delivery  of  the  end  item. 

(b)  Even  when  either  or  both  the  prime 
contract  and  the  component  will  be  acquired 
with  adequate  price  competition,  consider 
breakout  of  the  component  if  substantial  net 
cost  savings  will  result  from — 

(1)  Greater  quantity  acquisitions:  or 

(2)  Such  factors  as  improved  logistics 
support  (through  reduction  in  varieties  of 
spare  parts)  and  economies  in  operations  and 
training  (through  standardization  of  design). 

(c)  Breakout  normally  is  not  justified  for  a 
component  that  is  not  expected  to  exceed  $1 
million  for  the  current  year's  requirement. 


D-103    RtsponslMllty. 

(a)  Agencies  are  responsible  for  ensuring 
that— 

(1)  Breakout  reviews  are  performed  on 
components  meeting  the  criteria  in  D-102(a) 
and  [hy. 

(2)  Components  susceptible  to  breakout  are 
earmarked  for  consideration  in  future 
acquisitions; 

(3)  Components  earmarked  for  breakout 
are  considered  during  requirements 
determination  and  appropriate  decisions  are 
made;  and 

(4)  Components  are  broken  out  when 
required. 

(b)  The  program  manager  or  other  official 
responsible  for  the  material  program 
concerned  is  responsible  for  breakout 
selection,  review,  and  decision. 

(c)  The  contracting  officer  or  buyer  and 
other  specialists  (e.g.,  small  business 
specialist  engineering,  production,  logistics, 
and  maintenance)  support  the  program 
manager  in  Implementing  the  breakout 
program. 

D-104    ProccdurM. 

(a)  A  breakout  review  and  decision 
Includes — 

(1)  An  assessment  of  the  potential  risks  to 
the  end  item  from  possibilities  such  as 
delayed  delivery  and  reduced  reliability  of 
the  component; 

(2)  A  calculation  of  estimated  net  cost 
savings  (I.e..  estimated  acquisition  savings 
less  any  offsetting  costs);  and 

(3)  An  analysis  of  the  technical, 
operational,  logistics,  and  administrative 
factors  involved. 

(b)  The  decision  must  be  supported  by 
adequate  explanatory  information,  including 
an  assessment  by  the  end  item  contractor 
when  feasible. 

(c)  The  following  questions  should  be  used 
in  the  decision  process — 

(1)  Is  the  end  item  contractor  likely  to  do 
further  design  or  engineering  effort  on  the 
component? 

(2)  Is  a  suitable  data  package  available 
with  rights  to  use  it  for  Government 
acquisition?  (Note  that  breakout  may  be 
warranted  even  though  competitive 
acquisition  is  not  possible.) 

(3)  Can  any  quality  control  and  reliability 
problems  of  the  component  be  resolved 
without  requiring  effort  by  the  end  item 
contractor? 

(4)  Will  the  component  require  further 
technical  support  (e.g.,  development  of 
specifications,  testing  requirements,  or 
quality  assurance  requirements)?  If  so,  does 
the  Government  have  the  resources 
(manpower,  technical  competence,  facilities, 
etc.)  to  provide  such  support?  Or,  can  the 
support  be  obtained  from  the  end  item 
contractor  (even  though  the  component  is 
broken  out)  or  other  source? 

(5)  Will  breakout  impair  logistics  support 
(e.g.,  by  jeopardizing  standardization  of 
components)? 

(6)  Will  breakout  unduly  fragment 
administration,  managennent,  or  performance 
of  the  end  item  contract  (e.g.,  by  complicating 
production  scheduling  or  preventing 
identification  of  responsibility  for  end  item 
failure  caused  by  a  defective  component)? 


(7)  Can  breakout  be  accomplished  without 
jeopardizing  delivery  requirements  of  the  end 
item? 

(8)  If  a  decision  Is  made  to  breakout  a 
component,  can  advance  acquisition  funds  be 
made  available  to  provide  the  new  source 
any  necessary  additional  lead  time? 

(9)  Is  there  a  source  other  than  the  present 
manufacturer  capable  of  supplying  the 
component? 

(10)  Has  the  component  been  (or  it  it  going 
to  be)  acquired  directly  by  the  Government 
■8  a  support  item  in  the  supply  system  or  as 
Govemment-fumished  equipment  in  other 
end  items? 

(11)  Will  the  financial  risks  and  other 
responsibilities  assumed  by  the  Government 
after  breakout  be  acceptable? 

(12)  Will  breakout  result  in  substantial  net 
cost  savings?  Develop  estimates  of  probable 
savings  in  cost  considering  all  offsetting  costs 
such  as  increases  in  the  cost  of  requirements 
determination  and  control  contracting, 
contract  administration,  data  package 
purchase,  material  inspection,  qualification  or 
preproduction  testing,  ground  support  and 
test  equipment,  transporiation,  security, 
storage,  distribution,  and  technical  support. 

(d)  If  answers  to  the  questions  reveal 
conditions  unfavorable  to  breakout  the 
program  manager  should  explore  whether  the 
unfavorable  conditions  can  l>e  eliminated. 
For  example,  where  adequate  technical 
support  is  not  available  from  Government 
resources,  consider  contracting  for  the 
necessary  services  from  the  end  item 
contractor  or  other  qualified  source. 

I>-105    Racoitto. 

(a)  The  contracting  activity  shall  maintain 
records  on  components  reviewed  for 
breakout  Records  should  evidence  whether 
the  components — 

(1)  Have  no  potential  for  breakout; 

(2)  Have  been  earmarked  as  potential 
breakout  candidates: 

(3)  Have  been,  or  will  be,  broken  out 

(b)  The  program  manager  or  other 
designated  official  must  sign  the  records. 

(c)  Records  must  reflect  the  facts  and 
conditions  of  the  case,  including  any 
assessment  by  the  contractor,  and  the  basis 
for  the  decision. 

Appendix  E— DOD  Spare  Parte 
Breakout  Program 

Sec. 

Part  1— Cteneral 

E-lOO    Scope 
E-101    Applicability 
E-102    General 
E-103    Definitions 

E-103.1    Acquisition  Method  Code  (AMC) 

E-103.2    Acquisition  Method  Code 
Conference 

E-103.3    Acquisition  Method  Suffix  Code 
(AMSC) 

E-103.4    Actual  Manufacturer 

E-103.5    Altered  Item  Drawing 

E-103.e    Annual  Buy  Quantity 

E-103.7    Annual  Buy  Value  (ABV) 

E-103.8    Bailment 

E-103.9    Breakout 

E-103.10    Competition 
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E-10a.ll  Contractor  Technica) 

InfonnatioD  Code  (dlC) 

E-103.12  Design  Control  Activfly 

E^103.13  Direct  Purchase 

E-103.14  Engineering  Drawiixgs 

E-103.15  Extended  Dollar  Value 

E-103.18  Full  and  Open  Competition 

E-103.17  Full  Screening 

E-t03.18  Immediate  (Live)  Buy 

E-103.ig  Life  Cycle  Buy  Value 

E-103^0  Limited  Competition 

E-103.21  Limited  Screening 

E-103^  Manufacture 

E-103^  Prime  Contractor 

E-103^  Provisioning 

E-103^5  Qualification 

E-103.28  Replenishment  Part . 

E-103.27  Reverse  Engineering 

E-103^  Selected  Item  Drawing 

E-103.29  Source 

E-103.30  Source  Approval 

E-1 03.31  Source  Control  Drawing 

E-103.32  Technical  Data 

E^104    General  Policies 

E-105    Responsibilities 

Part  2— Breakout  Coding. 

E-200    Scope 

E-201     Coding 
E-ZOl.l    Acquisition  Method  Codes 
E-201.2    Acquisition  Method  Suffix  Codes 
E-201  J    Contractor  Technical  Information 
Codes 

E-202    Assignment  of  Codes 

E-203    Improving  Ea.1  Status 

E-204    Communication  of  Codes 
E-204.1    Communication  Media 
E-204.2    Responsibilities 

Part  3— Identification.  SetecMon,  and 
Screening  of  Parts. 

E-300    General 

E-301    Identification  and  Selection 
Procedures 
E-301.1    Parts  Entering  the  Inventory 
E-301.2    Annual  Buy  Forecasts 
E-30U    Immediate  Buy  Requirements 
E-301.4    Suspect  AMC/AMSC 

E-302    Screening 

E-303    Full  Screening  Procedures 
E-303.1     Data  Collection  Phase  (Step  1) 
E-3012    Data  Evaluation  Phase  (Steps  2- 
14) 

E-303.3    Data  CompleUon  Phase  (Steps  15- 
21) 

E-303.4    Technical  Evaluation  Phase 

(Steps  22-37) 
E-303.5    Economic  Evaluation  Phase 

(Steps  38-56) 
E-303.6    Supply  Feedback  Phase  (Steps 

57-65) 
E-304    Limited  Screening  Procedures 

Part  4— Contractor's  Assistane*. 

E-400    General 

E-401    Contractor's  Technical  Evaluation 
Procedures 

Part  5— neporting  System. 

E-500    General 

E-501     Reports 

E-502    Reporting  Procedures 

E-503    Reporting  Instructions 

Exhibits 

Exhibit  I  Valid  AMC/AMSC  Combinations 
Ex>iibit  II  Full  Screening  Decision  Process 
Summary  Flow  Charts 


Exhibit  III  Limited  Screening  Decision 
Process  Summary  Flow  Charts 

Exhibit  rv  Spare  Parts  Breakout  Screening 
Report 

Exhibit  V  Spare  Parts  Acquisitioo  Report 
Authority:  5  U.S.C.  301, 10  U.S.C  2202,  DoD 

Directive  500035,  FAR  subpart  1  J. 

Part  1— General 
E-100    Scopsu 

This  appendix  estabhshed  the  DoD  Spare 
Parts  Breakout  Program  and  provides  uniform 
policies  and  procedures  for  management  and 
conduct  of  the  program  within  and  between 
the  departments  and  agencies. 

E-101    AppMcaWllty. 

(a)  This  appendix  appL'es  to — 

(1)  Any  centrally  managed  replenishment 
or  provisioned  part  (hereinafter  referred  to  as 
"part")  for  military  systems  and  equipment; 
and 

(2)  All  DoD  personnel  involved  with  design 
control,  acquisition,  and  management  of  such 
parts  including,  but  not  limited  to,  project/ 
program/system  managers,  technical 
personnel,  contracting  officers,  legal  counsel, 
inventory  managers,  inspectors,  and  small 
business  specialists  and  technical  advisors. 

(b)  This  appendix  does  not  apply  to — 

(1)  Component  breakout  (see  Appen«iix  D); 

(2)  Foreign  military  sale  peculiar  items; 

(3)  Insurance  items  (e.g.,  one-time  buy); 

(4)  Obsolete  items; 

(5)  Phase  out  items  (e.g..  life  of  type  buy); 

(6)  Items  with  annual  buy  values  below  the 
thresholds  developed  by  DoD  components  or 
field  activities; 

(7)  Parts  being  acquired  under  other 
specifically  defined  initial  support  programs; 
or 

(8)  Parts  acquired  through  local  purchase. 
E-102    GeneraL 

(a)  Significant  resources  are  dedicated  to 
the  acquisition  and  management  of  parts  fm 
military  systems  and  equipment.  The  ability 
to  competitively  buy  spares  must  be 
considered  early  in  a  weapon  system 
acquisition.  InitiaUy,  repairable  or 
consumable  parts  are  identified  and  acquired 
through  a  provisioning  process:  repairable  or 
consumable  parts  acquired  thereafter  are  for 
replenishment. 

(b)  The  objective  of  the  DoD  Spare  Parts 
Breakout  Program  is  to  reduce  costs  through 
the  use  of  competitive  procurement  methods, 
or  the  purchase  of  parts  directly  from  the 
actual  manufacturer  rather  than  the  prime 
contractor,  while  maintaining  the  integrity  of 
the  systems  and  equipment  in  which  the  parts 
are  to  be  used.  The  program  is  based  on  the 
application  of  sound  management  and 
engineering  judgement  in — 

(1)  Determining  the  feasibility  of  acquiring 
parts  by  competitive  procedures  or  direct 
purchase  from  actual  manufacturers;  and 

(2)  Overcoming  or  removing  constraints  to 
breakout  identified  through  the  screening 
process  (technical  review)  described  in  E- 
302. 

(c)  This  Appendix  sets  forth  procedures  to 
screen  and  code  parts  in  order  to  provide 
contracting  officers  summary  information 
regarding  technical  data  and  sources  of 


supply  to  meet  the  Government's  minimum 
requirements.  This  information  assists  the 
contracting  officer  In  selecting  the  method  of 
contracting,  identifying  sources  of  supply, 
and  making  other  decisions  in  the  preaward 
and  award  phases,  with  consideration  for 
established  parameters  of  system  and 
equipment  integrity,  readiness,  and  the 
opportunities  to  competitively  acquire  parts 
(see  FAR/DFARS  Part  8).  The  identification 
of  sources  for  parts,  for  example,  requires 
knowledge  of  manufacturing  sources, 
additional  operations  performed  after 
manufacttire  of  parts  possessing  safety  or 
other  critical  characteristics,  and  the 
availability  of  technical  data. 

(d)  The  result  of  the  screening  process 
(technical  review  is  indicated  by  an 
acquisition  method  code  (AMC)  and  an 
acquisition  method  suffix  code  (AMSC).  This 
program  provides  procedures  for  both  the 
initial  assignment  of  an  AMC  and  an  AMSC 
to  a  part,  and  for  the  recurring  review  of 
these  codes  (see  E-202  and  E-203(b)(l)). 

E-103    DeflnMons. 

E-103.1    AcquisWon  mstlwd  coda  (AMC). 

A  single  digit  nomeric  code,  assigned  by  a 
DoD  activity,  to  describe  to  the  contracting 
officer  and  other  Government  personnel  the 
results  of  a  technical  review  of  a  part  and  Its 
suitability  for  breakout. 

E-103.2    AcquisMon  method  cods 
confersncs. 

A  conference  which  is  generally  held  at  the 
contractor's  facility  for  the  purpose  of 
reviewing  contractor  technical  information 
codes  (CnCs)  and  corresponding 
substantiating  data  for  breakout 

E-103.3    AcquisMon  method  suffix  cod* 
(AMSC). 

A  single  digit  alpha  code,  assigned  by  a 
DoD  activity,  which  provides  the  contracting 
officer  and  other  Government  personnel  with 
engineering,  manufacturing,  and  technical 
information. 

E-103.4    Actual  manufacturer. 

An  individual,  activity,  or  organization  that 
performs  the  physical  fabrication  processes 
that  produce  the  deliverable  part  or  other 
items  of  supply  for  the  Government.  The 
actual  manufacturer  must  produce  the  part 
in-house.  The  actual  manufacturer  may  or 
may  not  be  the  design  control  activity. 

E-1033    Altered  Item  drawing. 

See  current  version  of  DoD  STD-100, 
paragraphs  201.4.4  and  703. 

E-103.6    Annual  buy  quantity. 

The  forecast  quantity  of  a  part  required  for 
the  next  12  months. 

E-103.7    Annual  buy  value  (ABV). 

The  annual  buy  quantity  of  a  part 
multiphcd  by  its  unit  price. 

E-103.S    Baiknsnt 

The  process  whereby  a  part  is  loaned  to  a 
redpienl  with  the  agreement  that  the  part 
will  be  returned  at  an  appointed  time.  The 
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government  retains  legal  title  to  si 
even  though  the  borrowing  organi 
possession  during  the  stated  peric 

E-103.9    Brsakotit 

The  improvement  of  the  acquisi 
of  a  part  resulting  from  a  technics 
and  a  deliberate  management  dec 
Examples  are — 

(a)  The  competitive  acquisition 
previously  purchased  noncompeti 

(b)  The  direct  purchase  of  a  pai 
purchased  from  a  prime  contracto 
the  actual  manufactiu^r  of  the  pa: 

E-103.10    Competition. 

A  contract  action  where  two  or 
responsible  sources,  acting  indepi 
can  be  solicited  to  satisfy  the  Co> 
requirement  1 1 

E- 1 03. 1 1  Contractor  technical 
cods  (CTIC). 

A  two  digit  alpha  code  assignee 
by  a  prime  contractor  to  furnish  s 
information  regarding  the  engines 
manufacturing,  and  technical  asp 
part. 

E-103.12    Design  control  activH 

A  contractor  or  Government  ac 
having  responsibility  for  the  desij 
part,  and  for  the  preparation  and 
engineering  drawings  and  other  t( 
data  for  that  part.  The  design  con 
may  or  may  not  be  the  actual  mai 
The  design  ccmtrol  activity  is  syn 
with  design  activity  as  used  by  D 
100. 

E-103.13    Dil«ct  purchase. 

The  acquisition  of  a  part  from  t 
manufacturer,  including  a  prime  c 
who  is  an  actual  manufacturer  of 

E-103.14    Engineering  drawing 

See  current  versions  of  DoD  SI 
DoDD  1000. 


E-103.15    Extended  dollar  valu 

The  contract  unit  price  of  a  pai 
by  the  quantity  purchased. 

E-103.16    FuN  snd  open  compe 

A  contract  action  where  all  res 
sources  are  permitted  to  compete 

E-103.17    FuH  screening. 

A  detailed  parts  breakout  proc 
including  data  collection,  data  ev 
data  completion,  technical  evalui 
economic  evaluation,  and  supply 
used  to  determine  if  parts  can  be 
directly  from  the  actual  manufaci 
can  be  competed. 

E-103.18    Immedists  (live)  buy, 

A  buy  which  must  be  executed 
possible  to  prevent  unacceptable 
readiness  reduction,  unacceptabi 
in  operational  capability,  and  Inc 
safety  risks,  o'  to  avoid  other  co: 
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supply  to  meet  the  Government's  minimnm 
requirements.  This  information  assists  the 
contracting  ofBcer  in  selecting  the  method  of 
contracting,  identifying  sources  of  supply, 
and  making  other  decisions  in  the  preaward 
and  award  phases,  with  consideration  for 
established  parameters  of  system  and 
equipment  integrity,  readiness,  and  the 
opportunities  to  competitively  acquire  parts 
(see  FAR/DFARS  Part  6).  The  identification 
of  sources  for  parts,  for  example,  requires 
knowledge  of  manufacturing  sources, 
additional  operations  performed  after 
manufacttire  of  parts  possessing  safety  or 
other  critical  characteristics,  and  the 
availability  of  technical  data. 

(d)  The  result  of  the  screening  process 
(technical  review  is  indicated  by  an 
acquisition  method  code  (AMC)  and  an 
acquisition  method  suffix  code  (A\fSC).  This 
program  provides  procedures  for  both  the 
initial  assignment  of  an  AMC  and  an  AMSC 
to  a  part,  and  for  the  recurring  review  of 
these  codes  (see  E-202  and  E-203(b)(l)). 

E-103    DMnittons. 

E- 103.1    AcquiaWonimUwd  cod*  (AMC). 

A  single  digit  muieric  code,  assigned  by  a 
DoD  activity,  to  describe  to  the  contracting 
officer  and  other  Government  personnel  the 
results  of  8  technical  review  of  a  part  and  Its 

suitability  for  breakout. 

E-103.2    AcquisMon  mcttMMi  cods 
confcr«nc«. 

A  conference  which  Is  generally  held  at  the 
contractor's  facility  for  the  purpose  of 
reviewing  contractor  technical  information 
codes  (CnCs)  and  corresponding 
substantiating  data  for  breakout 

E-103.3    AcquisMon  mtttwd  cuffbi  cod* 
(AMSC). 

A  single  digit  alpha  code,  assigned  by  a 
DoD  activity,  which  provides  the  contracting 
officer  and  other  Government  personnel  with 
engineering,  manufacturing,  and  technical 
information. 

E-103.4    Actual  manufacturer. 

An  individual,  activity,  or  organization  that 
performs  the  physical  fabrication  processes 
that  produce  the  deliverable  part  or  other 
items  of  supply  for  the  GovemmenL  The 
actual  manufacturer  must  produce  the  part 
in-house.  The  actual  manufacturer  may  or 
may  not  be  the  design  control  activity. 

E-1033    Altered  Item  drawlnQ. 

See  current  version  of  DoD  STD-100, 
paragraphs  201.4.4  and  703. 

E-103.6    Annual  buy  quantity. 

The  forecast  quantity  of  a  part  required  for 
the  next  12  months. 

E-103.7    Annual  buy  value  (ABV). 
The  annual  buy  quantity  of  a  part 
multiplied  by  its  unit  price. 

E-103.«    Bailment 

The  process  whereby  a  part  is  loaned  to  a 
recipient  with  the  agreement  that  the  part 
will  be  returned  at  an  appointed  time.  The 


government  retains  legal  title  to  such  material 
even  though  the  borrowing  organization  has 
possession  during  the  stated  period. 

E-103.9    Breakout 

The  improvement  of  the  acquisition  status 
of  a  part  resulting  from  a  technical  review 
and  a  deliberate  management  decision. 
Examples  are — 

(a)  The  competitive  acquisition  of  a  part 
previously  purchased  noncompetitively:  and 

(b)  The  direct  purchase  of  a  part  previously 
purchased  from  a  prime  contractor  who  is  not 
the  actual  manufacturer  of  the  part. 

E-103.10    Competition. 

A  contract  action  where  two  or  more 
responsible  sources,  acting  independently, 
can  be  solicited  to  satisfy  the  Government's 
requirement  1 1 

E- 1 03. 11    Contractor  technical  Information 
code  (CTIC). 

A  two  digit  alpha  code  assigned  to  a  pari 
by  a  prime  contractor  to  furnish  specific 
information  regarding  the  engineering, 
manufacturing,  and  technical  aspects  of  that 
pari. 

E-103.12    Design  control  activity. 

A  contractor  or  Government  activity 
having  responsibility  for  the  design  of  a  given 
part,  and  for  the  preparation  and  currency  of 
engineering  drawings  and  other  technical 
data  for  that  part.  The  design  control  activity 
may  or  may  not  be  the  actual  manufacturer. 
The  design  craitrol  activity  is  synonymous 
with  design  activity  as  used  by  DoD  STD- 
100. 
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E-103.13    Diltct  purchase. 

The  acquisition  of  a  part  from  the  actual 
manufacturer,  including  a  prime  contractor 
who  is  an  actual  manufacturer  of  the  pari. 

E-103.14    Engineering  drawings. 

See  current  versions  of  DoD  STD-100  and 
DoDD  1000. 

E-103.15    Extended  dollar  value. 

The  contract  unit  price  of  a  pari  multiplied 
by  the  quantity  purchased. 

E-103.16    FuN  and  open  competition. 

A  contract  action  where  all  responsible 
sources  are  permitted  to  compete. 

E-103.17    FuH  screening. 

A  detailed  parts  breakout  process, 
including  data  collection,  data  evaluation, 
data  completion,  technical  evaluation, 
economic  evaluation,  and  supply  feedback, 
used  to  determine  if  parts  can  be  purchased 
directly  from  the  actual  manufacturer(s)  or 
can  be  competed. 

E-103.ie    Immediate  (live)  buy. 

A  buy  which  must  be  executed  as  soon  as 
possible  to  prevent  unacceptable  equipment 
readiness  reduction,  unacceptable  disruption 
in  operational  capability,  and  Increased 
safety  risks,  qr  to  avoid  other  costs. 


E-103.19    Ufe  cycle  buy  value. 

The  total  dollar  value  of  all  acquisitions 
that  are  estimated  to  occur  over  a  part's 
remaining  life  cycle. 

E-1 03.20    Umlted  competition. 

A  competitive  contract  action  where  the 
provisions  of  full  and  open  competition  do 
not  exist. 

E-103.21    Umlted  screening. 

A  parts  breakout  process  covering  only 
selected  points  of  data  and  technical 
evaluations,  and  should  only  be  used  to 
support  immediate  buy  requirements  (see  E- 
301.3). 

E-103.22    Manufacture. 

Hie  physical  fabrication  process  that 
produces  a  part,  or  other  item  of  supply.  The 
physical  fabrication  processes  include,  but 
are  not  limited  to  machining,  welding, 
soldering,  brazing,  heat  treating,  braking, 
riveting,  pressing,  chemical  treatment,  etc. 

E-103.23    Prime  contractor. 

A  contractor  having  responsibility  for 
design  control  and/or  delivery  of  a  system/ 
equipment  such  as  aircraft,  engines,  ships, 
tanks,  vehicles,  guns  and  missiles,  ground 
communications  and  electronics  systems,  and 
test  equipment. 

E-103.24    Provisioning. 

The  process  of  determining  and  acquiring 
the  range  and  quantity  (depth)  of  spare  and 
repair  parts,  and  support  and  test  equipment 
required  to  operate  and  maintain  an  end  item 
of  materiel  for  an  initial  period  of  service. 

E-1 03.25    Quallftcation. 

Any  action  (contractual  or  precontractual) 
that  results  in  approval  for  a  firm  to  supply 
items  to  the  Government  without  further 
testing  beyond  quality  assurance 
dernonstrations  incident  to  acceptance  of  an 
item.  When  prequalification  is  required,  the 
Government  must  have  a  justification  on 
file— 

(a)  Stating  the  need  for  qualification  and 
why  it  must  be  done  prior  to  award: 

(b)  Estimating  likely  cost  of  qualification: 
and 

(c)  Specifying  all  qualification 
requirements. 

E-103.26    Replenishment  part 

A  part  repairable  or  consumable, 
purchased  after  provisioning  of  that  part,  for 
replacement;  replenishment  of  stock;  or  use  in 
the  maintenance,  overhaul,  and  repair  of 
equipment  such  as  aircraft,  engines,  ships, 
tanks,  vehicles,  guns  and  missiles,  ground 
communications  and  electronic  systems, 
ground  support,  and  test  equipment.  As  used 
in  this  appendix,  except  when  distinction  is 
necessary,  the  term  "pari"  includes 
subassemblies,  components,  and  subsystems 
as  defined  by  the  current  version  of  MIL- 
STD-280. 

E-103.27    Reverse  engineering. 

A  process  by  which  parts  are  examined 
and  analyzed  to  determine  how  they  were 
manufactured,  for  the  purpose  of  developing 


a  complete  technical  data  package.  The 
normal,  expected  result  of  reverse 
engineering  is  the  creation  of  a  technical  data 
package  suitable  for  manufacture  of  an  item 
by  new  sources. 

E-103.28    Selected  Item  drawing. 

See  current  version  of  DoD-STD-100, 
paragraph  201.4.5. 

E-103.29    Source. 

Any  commercial  or  noncommercial 
organization  which  can  supply  a  specified 
part.  For  coding  purposes,  sources  include 
actual  manufacturers,  prime  contractors, 
vendors,  dealers,  surplus  dealers, 
distributors,  and  other  firms. 

E-103.30    Source  approval 

The  Government  review  that  must  be 
completed  before  contract  award. 

E-103.31    Source  control  drawing. 

See  the  current  version  of  DoD-STD-100. 
paragraph  201.4.3. 

E-103.32    Technical  data. 

Specifications,  plans,  drawings,  standards, 
purchase  descriptions,  and  such  other  data  to 
describe  the  Government's  requirements  for 
acquisition. 

E-104    General  policies. 

(a)  The  identification,  selection,  and 
screening  of  parts  for  breakout  shall  be  made 
as  early  as  possible  to  determine  the 
technical  and  economic  considerations  of  the 
opportunities  for  breakout  to  competition  or 
direct  purchase.  Full  and  open  competition  is 
the  preferred  result  of  breakout  screening. 

(b)  A  part  shall  be  made  a  candidate  for 
breakout  screening  based  on  its  cos! 
effectiveness  for  breakout.  Resources  should 
be  assigned  and  priority  given  to  those  paris 
with  the  greatest  expected  return  given  their 
annual  buy  value,  life  cycle  buy  value,  and 
likelihood  of  successful  breakout,  given 
technical  characteristics  such  as  design  and 
performance  stability.  Consideration  of  all 
such  factors  is  necessary  to  ensure  the 
maximum  return  on  investment  in  a  given 
breakout  program.  Occasionally,  an  item  will 
not  meet  strict  economic  considerations  for 
breakout,  but  action  may  be  required  due  to 
other  considerations  to  avoid  overpricing 
situations.  Accordingly,  there  is  no  minimum 
DoD  threshold  for  breakout  screening 
actions.  DoD  components  and  field  activities 
will  develop  annual  buy  thresholds  for 
breakout  screening  which  are  consistent  with 
economic  considerations  and  resources. 
Every  effort  should  be  made  to  complete  the 
full  screening  of  parts  that  are  expected  to  be 
subsequently  replenished  as  they  enter  the 
inventory. 

(c)  Breakout  improvement  efforts  shall 
continue  through  the  life  cycle  of  a  part  to 
improve  its  breakout  status  (see  E-203)  or 
until  such  time  as  the  pari  is  coded  IG.  2G, 
IK.  2K,  IM,  2M,  IN,  2N.  IT,  2T,  IZ.  or  2Z. 

(d)  No  firm  shall  be  denied  the  opportunity 
to  demonstrate  its  ability  to  furnish  a  pari 
which  meets  the  Government's  needs, 
without  regard  to  a  part's  annual  buy  value, 
where  a  restrictive  AMC/AMSC  is  assigned 
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(see  FAR  9.202).  A  firm  must  clearly 
demonsfrafe,  nonnally  at  iU  own  expense, 
that  it  can  satisfy  the  Governments 
requirements.  The  Government  shall  make  a 
vigorous  effort  to  expedite  its  evaluation  of 
such  demonstration  and  to  furnish  a  decision 
to  the  demonstrating  firm  within  a  reasonable 
period  of  time.  If  a  resolution  cannot  be  made 
within  60  days,  the  offeror  mu8t^)e  advised  of 
the  status  of  the  request  and  be  provided 
with  a  good  faith  estimate  of  the  date  the 
evaluation  will  be  completed.  Every 
reasonable  effort  shall  be  made  to  complete 
the  review  before  a  subsequent  acquisition  is 
made.  Also,  restrictive  codes  and  low  annual 
buy  vahie  do  not  preclude  consideration  of  a 
surplus  dealer  or  other  nonmanufacturing 
source  when  the  part  offered  was 
manufactured  by  an  approved  source  (see 
FAR  10.010).  A  potential  surplus  dealer  or 
other  nonmanufacturing  source  must  provide 
the  Government  with  all  the  necessary 
evidence  which  proves  the  proposed  part 
meets  the  Government's  requirements. 

(e)  The  experience  and  knowledge  accrued 
by  contractors  in  the  development,  design, 
manufacture  and  test  of  equipment  may 
enhance  the  breakout  decision  making 
process.  E)oD  activities  may  obtain  technical 
information  from  contractors  when  if  is 
considered  requisite  to  an  informed  coding 
decision.  The  procedure  for  contracting  for 
this  information  is  provided  in  Part  4  of  Ibis 
appendix.  Contractor's  technical  information 
will  be  designated  by  CTICs.  Only  DoD 
activities  shall  assign  AMCs  and  A.MSCs. 

(f)  DoD  activities  with  breakout  screening 
responsibilities  shall  develop,  document,  and 
advertise  programs  which  promote  the 
development  of  qualified  sources  for  parts 
that  are  currently  being  purchased  sole 
source.  These  programs  should  provide  fair 
and  reasonable  technical  assistance 
(engineering  or  other  technical  data,  parts  on 
bailment,  etc.)  to  contractors  who  prove  they 
have  potential  for  becoming  a  qualified 
second  source  for  an  item.  These  programs 
should  also  provide  specially  tailored 
incentives  to  successful  firms  so  as  to 
stimulate  their  investment  in  becoming 
qualified,  e.g..  Government  furnished 
equipment  (GFE)  or  Government  furnished 
material  (GFM)  for  reverse  engineering  and 
technii-al  data  package  review  and 
assistance. 

(g)  Departments  and  agencies  shall  identify 
the  engineering  support  activity,  design 
control  activity,  actual  manufacturer,  and 
prime  contractor  for  each  part  such  that  the 
i.nformation  is  readily  available  to  breakout 
and  acquisition  personnel. 

E-105    ResponstbfKtIes. 

(a)  The  Assistant  Secretary  of  Defense 
(Production  and  Logistics)  has  authority  for 
direction  and  management  of  the  DoD  Spare 
Parts  EJreakout  Program,  including  the 
establishment  and  maintenance  of 
implementing  regulations. 

(b)  Departments  and  agencies  shall 
perform  audiu  to  ensure  that  their  respective 
activities  comply  with  the  provisions  of  this 
program. 

(c)  Commanders  of  DoD  activities  with 
breakout  screening  responsibility  shall— 


(1)  Implement  a  breakout  program 
consistent  with  the  requirements  of  this 
appendix. 

(2)  Assist  in  the  idenh'fication  and 
acquisition  of  necessary  data  rights  and 
technical  data,  and  the  review  of  restrictive 
legends  on  technical  data,  during  system/ 
equipment  development  and  production  to 
allow,  when  feasible,  breakout  of  parts. 

(3)  Designate  a  program  manager  to  serve 
as  the  central  focal  point,  communicate 
breakout  policy,  ensure  cost  effectiveness  of 
screening  actions  and  breakout  program, 
provide  assistance  in  implementing  breakout 
screening,  monitor  ongoing  breakout  efforts 
and  achievements,  and  provide  surveillance 
over  implementation  of  this  appendix.  The 
program  manager  shall  report  only  to  the 
Commander,  or  deputy,  of  the  activity  with 
breakout  screening  responsibility. 

(4)  Ensure  that  actions  to  remove 
impediments  to  breakout  are  continued  so 
long  as  it  is  cost  effective,  or  until  no  further 
breakout  improvements  can  be  made. 

(5)  Invite  the  activity's  small  business 
specialist  and  the  resident  small  business 
administration's  procurement  center 
representative  (PCR).  if  any.  to  participate  in 
all  acquisition  method  coding  conferences  at 
Government  and  contractor  locations. 

(6)  Ensure  timely  engineering  and  technical 
support  to  other  breakout  activities 
regardless  of  location. 

(i)  In  the  case  of  parts  where  contracting  or 
inventory  management  responsibility  has 
been  transferred,  support  shall  include— 

(A)  Assignment  of  an  AMC/AMSC  prior  to 
the  transfer, 

(B)  Assignment  of  an  AMC/AMSC  when 
requested  by  the  receiving  activity  to  parts 
transferred  without  such  codes.  The 
requesting  activity  may  recommend  an  AMC/ 
AMSC;  and 

(CJ  Full  support  of  the  receiving  activities' 
breakout  effort  by  providing  timely 
engineering  support  in  revising  existins 
AMC/AMSCs. 

(ii)  bi  all  cases,  support  shall  include,  but 
not  be  limited  to.  furnishing  all  necessary 
technical  data  and  other  information  (such  as 
code  suspense  date  and  procurement  history) 
to  permit  acquisition  in  accordance  with  the 
assigned  AMC/AMSC  (see  E-105(d)(6)). 

(7)  Ensure  that  appropriate  surveillance  is 
given  to  first  time  breakout  parts. 

(d)  Breakout  program  managers  shall  be 
responsible  for — 

(1)  Initiating  the  breakout  process  during 
the  early  phases  of  development  and 
continue  the  process  during  the  life  of  the 
part; 

(2)  Considering  the  need  for  contractor 
technical  information  codes  (CTICs)  and. 
when  needed,  initiating  a  contract  data 
requirement; 

(3)  Identifying,  selecting,  and  screening  in 
accordance  with  Part  3  of  this  appendix; 

(4)  Assigning  an  AMC/AMSC  using  all 
available  data,  including  CTICs; 

(5)  Responding  promptly  to  a  request  for 
evaluation  of  additional  sources  or  a  review 
of  assigned  codes.  An  evaluation  not 
completed  prior  to  an  immediate  buy  shaU  be 
promptly  completed  for  future  buys;  and 

(6)  Documenting  all  assignments  and 
changes,  to  inchide  rationale  for  assigning  the 


chosen  code,  in  a  permanent  file  for  each 
part.  As  a  minimum,  the  file  should  identify 
the  engineering  support  activity,  cognizant 
design  control  activity,  actual  manufacturer, 
prime  contractor,  known  sources  of  supply, 
and  any  other  information  needed  to  support 
AMC/AMSC  assignments. 

(e)  Contracting  officers  responsible  for  the 
acquisition  of  replenishment  parts  shall— 

(1)  Consider  the  AMC/AMSC  when 
developing  the  method  of  contracting,  the  list 
of  sources  to  be  solicited,  the  type  of 
contract,  etc.;  and 

(2)  Provide  information  which  is 
inconsistent  with  the  assigned  AMC/AMSC 
(e.g..  availability  of  technical  data  or  possible 
sources)  to  the  activity  responsible  for  code 
assignment  with  a  request  for  timely 
evaluation  of  the  additional  Information.  An 
urgent  immediate  buy  need  not  be  delayed  if 
an  evaluation  of  the  additional  information 
cannot  be  completed  in  time  to  meet  the 
required  delivery  date. 

Part  2— Breakout  Coding 

E-200    Scop*. 

This  part  provides  parts  breakout  codes 
and  prescribes  responsibilities  for  their 
assignment  and  management. 

E-201    Coding. 

Three  tj-pes  of  codes  are  used  in  the 
breakout  program. 

E-201.1    Acquisttlon  method  codes. 

The  following  codes  shall  be  assigned  by 
DoD  activities  to  describe  the  results  of  the 
spare  parts  breakout  screening; 

(a)  AMCO.  The  part  was  not  assigned 
AMC  1  through  5  when  it  entered  the 
inventory,  nor  has  it  ever  completed 
screening.  Use  of  this  code  is  sometimes 
necessary  but  discouraged.  Maximum  effort 
to  determine  the  applicability  of  an  alternate 
AMC  is  the  objective.  This  code  will  never  be 
used  to  recode  a  part  that  already  has  AMC  1 
through  5  assigned,  and  shall  never  be 
assigned  as  a  result  of  breakout  screening. 
Maximum  effort  to  determine  the 
applicability  of  AMC  1  through  5  is  the 
objective. 

(b)  AAJC 1.  Suitable  for  competitive 
acquisition  for  the  second  or  subsequent 
time. 

(c)  AMCZ  Suitable  for  competitive 
acquisition  for  the  first  time. 

(d)  AAfC3.  Acquire,  for  the  second  or 
subsequent  time,  directly  from  the  actual 
manufacturer. 

(e)  AAfC  4.  Acquire,  for  the  first  time, 
directly  from  the  actual  manufacturer. 

(f)  AMCS.  Acquire  directly  from  a  sole 
source  contractor  which  is  not  the  actual 
manufacturer. 

E-201  J    Acquisition  method  suffix  codes. 

The  following  codes  shall  be  assigned  by 
DoD  activities  to  further  describe  the 
acquisition  method  code.  Valid  combinations 
of  AMCs/ AMSCs  are  indicated  in  paragraphs 
(a)  through  (z)  of  this  subsection  and 
summarized  in  Exhibit  L 

{a)  AMSC  A.  The  Government's  right  to  use 
data  in  its  possession  is  questionable.  This 


code  is  only  applicable  to  parts 
immediate  buy  requirements  an 
thereafter  as  rights  to  data  ore  i 
review  for  resolution  and  appro 
This  code  is  assigned  only  at  th 
of  limited  screening,  and  it  remi 
until  the  full  screening  process  i 
Government's  rights  to  use  dat« 
in  assignment  of  a  different  AM 
source  is  available.  AMCs  3. 4, 
If  at  least  two  sources  exist  or 
adequate  for  an  alternate  sourc 
accordance  with  the  design  con 
procedures,  AMCs  1  or  2  are  va 

(b)  AMSCB.  This  part  must  b 
from  a  manufacturing  source(8] 
source  control  or  selected  item  < 
defined  by  the  current  version  c 
100.  Suitable  technical  data.  Go 
data  rights,  or  manufacturing  ki 
not  available  to  permit  acquisit 
sources,  nor  qualification  testin 
part,  nor  use  of  a  second  source 
intended  application.  Although. 
STD-100  defmition.  altered  and 
items  shall  have  an  adequate  te 
package,  data  review  discloses 
data  or  data  rights  are  not  in  G< 
possession  and  cannot  be  econ( 
obtained.  If  one  source  it  availe 
4,  or  5  are  valid.  If  at  least  tVfo  i 
AMCs  1  or  2  are  valid. 

(c)  AMSC  C  This  part  reqain 
source  approval  by  the  design  c 
in  order  to  maintain  the  quality 
Existing  unique  design  capabilil 
skills,  and  manufacturing  know 
qualified  source(s]  require  acqu 
part  from  the  approved  source(i 
approved  80urce(8)  retain  data  i 
manufacturing  knowledge,  or  te 
that  are  not  economically  availi 
Government,  and  the  data  or  kn 
essential  to  maintaining  the  que 
part.  An  alternate  source  must  i 
accordance  with  the  design  con 
procedures,  as  approved  by  the 
Government  engineering  activit 
qualification  procedures  must  b 
by  the  Government  engineering 
having  jurisdiction  over  the  par 
intended  application,  if  one  sou 
approved.  AMCs  3,  4.  or  S  are  v 
two  sources  are  approved  or  if  ( 
adequate  for  an  alternate  sourc 
accordance  with  the  design  con 
procedures,  AMCs  1  or  2  are  va 

(d)  AMSCD.  The  data  neede< 
this  part  competitively  is  not  ph 
available,  it  cannot  be  obtained 
economically,  nor  is  it  possible 
adequate  specifications  or  any  ( 
adequate,  economical  descriptii 
material  for  a  competitive  solici 
3,  4.  or  5  are  valid. 

(e)  AMSC£  (Reserved). 
(f)AAfSC/'.  (Reserved). 

(g)  AiMSC  G.  The  Govemmen 
the  technical  data,  the  data  pac 
complete,  and  there  are  no  tech 
engineering,  tooling  or  manufac 
restrictions.  (This  is  the  only  M 
nnplies  that  parts  are  candidate 

rin  competitioa  Other  AMSC 
N,  Q,  and  S  may  imply  limitc 
when  two  or  more  independent 
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chosen  code,  in  a  permanent  file  for  each 
part.  As  a  minimum,  the  file  should  identify 
the  engineering  support  activity,  cognizant 
design  control  activity,  actual  manufacturer, 
prime  contractor,  known  sources  of  supply, 
and  any  other  information  needed  to  support 
AMC/AMSC  assignments. 

(e)  Contracting  ofTicers  responsible  for  the 
acquisition  of  replenishment  parts  shall— 

(1)  Consider  the  AMC/AMSC  when 
developing  the  method  of  contracting,  the  list 
of  sources  to  be  solicited,  the  type  of 
contract,  etc.;  and 

(2)  Provide  information  which  is 
inconsistent  with  the  assigned  AMC/AMSC 
(e.g..  availability  of  technical  data  or  possible 
sources)  to  the  activity  responsible  for  code 
assignment  with  a  request  for  timely 
evaluation  of  the  additional  information.  An 
urgent  immediate  buy  need  not  be  delayed  if 
an  evaluation  of  the  additional  information 
cannot  be  completed  in  time  to  meet  the 
required  delivery  date. 

Part  2— Breakout  Coding 

E-200    Scop*. 

This  part  provides  parts  breakout  codes 
and  prescribes  responsibilities  for  their 
assignment  and  management. 

E-201    Coding. 

Three  types  of  codes  are  used  in  the 


breakout  program. 

E-201.1    Acqutsitlon  method  codes. 

The  following  codes  shall  be  assigned  by 
DoD  activities  to  describe  the  results  of  the 
spare  parts  breakout  screening; 

(a)  AMCO.  The  pari  was  not  assigned 
AMC  1  through  5  when  it  entered  the 
inventory,  nor  has  it  ever  completed 
screening.  Use  of  this  code  is  sometimes 
necessary  but  discouraged.  Maximum  effort 
to  determine  the  applicability  of  an  alternate 
AMC  is  the  objective.  This  code  will  never  be 
used  to  recode  a  part  that  already  has  AMC  1 
through  5  assigned,  and  shall  never  be 
assigned  as  a  result  of  breakout  screening. 
Maximum  effort  to  determine  the 
applicability  of  AMC  1  through  5  is  the 
objective. 

(b)  AMC  1.  Suitable  for  competitive 
acquisition  for  the  second  or  subsequent 
time. 

(c)  AMCZ  Suitable  for  compebtive 
acquisition  for  the  first  time. 

(d)  AAfC3.  Acquire,  for  the  second  or 
subsequent  time,  directly  from  the  actual 
manufacturer. 

(e)  AAfC  4.  Acquire,  for  the  first  time, 
directly  from  the  actual  manufacturer. 

(f)  AMC  5.  Acquire  directly  from  a  sole 
source  contractor  which  ii  not  the  actual 
manufacturer. 

E-201JZ    Acquisition  metltod  suffix  codes. 

The  following  codes  shall  be  assigned  by 
DoD  activities  to  further  desrribe  the 
acquisition  method  code.  Valid  combinations 
of  AMCs/ AMSCs  are  indicated  in  paragraphs 
(a)  through  (z)  of  this  subsection  and 
summarized  in  Exhibit  L 

(a)  AMSC  A.  The  Government's  right  to  use 
data  in  its  posseaaion  is  questionable.  Thia 


code  is  only  appUcable  to  parts  under 
immediate  buy  requirements  and  for  as  long 
thereafter  as  rights  to  data  are  still  under 
review  for  resolution  and  appropriate  coding. 
This  code  is  assigned  only  at  the  conclusion 
of  limited  screening,  and  it  remains  assigned 
until  the  full  screening  process  resolves  the 
Government's  rights  to  use  data  and  results 
in  assignment  of  a  different  AMSC  If  one 
source  is  available.  AMCs  3. 4,  or  S  are  valid. 
If  at  least  two  sources  exist  or  if  the  data  is 
adequate  for  an  alternate  source  to  qualify  in 
accordance  with  the  design  control  activity's 
procedures,  AMCs  1  or  2  are  valid. 

(b)  AMSCB.  This  part  must  be  acquired 
from  a  manufacturing  source(s)  specified  on  a 
source  control  or  selected  item  drawing  as 
defined  by  the  current  version  of  DoD-STD- 
100.  Suitable  technical  data.  Government 
data  rights,  or  manufacturing  knowledge  are 
not  available  to  permit  acquisition  from  other 
sources,  nor  qualification  testing  of  another 
part,  nor  use  of  a  second  source  part  in  the 
intended  application.  Although,  by  DoD- 
STD-100  definition,  altered  and  selected 
items  shall  have  an  adequate  technical  data 
package,  data  review  discloses  that  required 
data  or  data  rights  are  not  in  Government 
possession  and  cannot  be  economically 
obtained.  If  one  source  is  available,  AMCs  3. 
4,  or  5  are  valid.  If  at  least  tVto  sources  exist, 
AMCs  1  or  2  are  valid, 

(c)  AMSC  C  This  part  requires  engineering 
source  approval  by  the  design  control  activity 
In  order  to  maintain  the  quality  of  the  part. 
Existing  unique  design  capability,  engineering 
skills,  and  manufacturing  knowledge  by  the 
qualified  source(s)  require  acquisition  of  the 
part  from  the  approved  source(s).  The 
approved  80urce(8)  retain  data  rights, 
manufacturing  knowledge,  or  technical  data 
that  are  not  economically  available  to  the 
Government,  and  the  data  or  knowledge  is 
essential  to  maintaining  the  quality  of  the 
part.  An  alternate  sotirce  must  qualify  in 
accordance  with  the  design  control  activity's 
procedures,  as  approved  by  the  cognizant 
Government  engineering  activity.  The 
qualification  procedures  must  be  approved 
by  the  Government  engineering  activity 
having  jurisdiction  over  the  part  in  the 
intended  application.  If  one  source  is 
approved.  aImCs  3,  4,  or  5  are  valid.  If  at  least 
two  sources  are  approved  or  if  data  is 
adequate  for  an  alternate  source  to  qualify  in 
accordance  with  the  design  control  activity's 
procedures,  AMCs  1  or  2  are  valid. 

(d)  AMSCD.  The  daU  needed  to  acquire 
this  part  competitively  is  not  physically 
available,  it  cannot  be  obtained 
economically,  nor  is  it  possible  to  draft 
adequate  specifications  or  any  other 
adequate,  economical  description  of  the 
material  for  a  competitive  solicitation.  AMSC 
3,  4.  or  5  are  valid. 

(e)  AMSC  E.  (Reserved). 
(f)AAfSC/'.  (Reserved). 

(g)  AMSC  G.  The  Government  has  ri^U  to 
the  technical  data,  the  data  package  is 
complete,  and  there  are  no  technical  data, 
engineering,  tooling  or  manufacturing 
resmctions.  (This  is  the  only  AMSC  that 
unplies  that  parts  are  candidates  for  ftill  and 
ppen  competitioa  Other  AMSCs  such  as  K, 
M,  N.  Q.  and  S  may  imply  limited  competition 
when  two  or  more  independent  sources  exist 


yet  the  technical  data  package  is  inadequate 
for  full  and  open  competition.)  AMCs  1  or  2 
are  valid. 

(h)  AMSCH.  The  Government  physically 
does  not  have  in  its  possession  sufficient 
accurate,  or  legible  data  to  purchase  this  part 
from  other  than  the  current  source|s).  This 
code  is  applicable  only  to  parts  under 
immediate  buy  requirements  and  only  for  as 
long  thereafter  as  the  deficiency  is  under 
review  for  resolution  and  appropriate 
recoding.  This  code  is  only  assigned  at  the 
conclusion  of  limited  screening,  and  it 
remains  assigned  until  the  full  screening 
process  resolves  physical  data  questions  and 
results  in  assignment  of  a  different  AMSC  If 
one  source  is  available.  AMCs  3, 4.  or  S  are 
valid.  If  at  least  two  sources  exist.  AMCs  1  or 
2  are  valid. 

(i)  AMSC  I.  (Not  authc^zed.) 

U)  AMSC  J.  (Reserved.) 

(k)  AMSC  K.  This  part  must  be  produced 
from  class  1  castings  and  similar  type 
forgings  as  approved  (controlled)  by 
procedures  contained  in  the  current  version 
of  MIL-STD-2175.  If  one  source  has  such 
castings  and  cannot  provide  them  to  other 
sources.  AMCs  3. 4.  or  5  are  vaUd.  If  at  least 
two  sounxs  have  such  castings  or  they  can 
be  provided  to  other  sources  AMCs  1  or  2  or 
valid. 

(I)  AlMSC  L  The  annual  buy  vahie  of  this 
part  falls  below  the  screening  threshold 
established  by  DoD  components  and  field 
activities.  However,  this  part  has  been 
screened  for  additional  known  sources, 
resulting  in  either  confirmation  that  the  initial 
source  exists  or  that  other  sources  may 
supply  the  part.  No  additional  screening  was 
performed  to  identify  the  competitive  or 
noncompetitive  conditions  that  would  result 
in  assignment  of  a  different  AMSC  This  code 
shall  not  be  used  when  screening  parts 
entering  the  inventory.  This  code  shall  be 
used  only  to  replace  AMSC  O  for  parts  under 
the  established  screening  threshold.  If  one 
source  is  available,  AMCs  3, 4.  or  5  are  valid. 
If  at  least  two  sources  exist,  AMCs  1  or  2  are 
valid. 

(m)  AMSC  M.  Manufacture  of  this  part 
requires  use  of  master  or  coordinated  tooling. 
If  only  one  set  of  tooling  exists  and  cannot  be 
made  available  to  another  source  for 
manufacture  of  this  part.  AMCs  3.  4,  or  5  are 
valid.  When  the  availability  of  existent  or 
refurbishable  tooling  is  available  to  two  or 
more  sources,  then  AMCs  1  or  2  are  valid. 

(n)  AMSC  N.  Manufacture  of  this  part 
requires  special  test  and/or  inspection 
facilities  to  determine  and  maintain  ultra- 
precision  quality  for  its  function  or  system 
integrity.  Substantiation  and  inspection  of  the 
precision  or  quality  cannot  be  accomphshed 
without  such  specialized  test  or  inspection 
facilities.  If  the  test  cannot  be  made  available 
for  the  competitive  manufacture  of  the  part 
the  required  test  or  inspection  knowledge 
cannot  be  documented  for  reliable 
replication,  or  the  required  physical  test  or 
inspection  facilities  and  processes  cannot  be 
economically  documented  in  a  TDP.  valid 
AMCs  are  3, 4.  or  5.  If  the  facilities  or  tests 
can  be  ntade  available  to  two  or  more 
competitive  sources,  AMCs  1  or  2  are  valid. 

(o)  AMSC  O.  The  part  was  not  assigned  an 
AMSC  when  It  entered  the  inventory,  nor  has 


it  ever  completed  screening.  Use  of  this  code 
in  conjunction  with  AMC  0  is  sometimes 
necessary  but  discouraged.  Maximum  effort 
to  determine  the  applicability  of  an  alternate 
AMSC  is  the  objective.  Only  AMC  O  is  valid. 

(p)  AMSC  P.  The  rights  to  use  the  data 
needed  to  purchase  this  part  from  additional 
80urce(s)  are  not  owned  by  the  Government 
and  cannot  be  purchased,  developed,  or 
otherwise  obtained.  It  is  uneconomical  to 
reverse  engineer  this  part.  This  code  is  used 
in  situations  where  the  Government  has  the 
data  but  does  not  own  the  rights  to  the  data. 
If  only  one  source  has  the  rights  or  data  to 
manufacture  this  item.  AMCs  3,  4,  or  5  are 
valid.  If  two  or  more  sources  have  the  rights 
or  data  to  manufacture  this  item,  AMCs  1  or  2 
are  valid. 

(q)  AMSC  Q.  The  Government  does  not 
have  adequate  data,  lacks  rights  to  data,  or 
both  needed  to  purchase  this  part  from 
additional  sources.  The  Government  has 
been  unable  to  economically  buy  the  data  or 
rights  to  the  data,  although  the  part  has  been 
imdergoing  full  screening  for  12  or  more 
months.  Breakout  to  competition  has  not  been 
achieved,  but  current  continuing  actions  to 
obtain  necessary  rights  to  data  or  adequate, 
reprocuremen .  technical  data  indicate 
breakout  to  competition  is  expected  to  be 
achieved.  This  part  may  be  a  candidate  for 
reverse  engineering  or  other  techniques  to 
obtain  technical  data.  Ail  AMSC  Q  items  are 
required  to  be  reviewed  within  the 
timeframes  dted  in  E-203(b).  If  one  source  is 
available,  AMCs  3,  4,  or  5  are  valid.  If  at  least 
two  sources  exist  AMCs  1  or  2  are  valid. 

(r)  AMSC  R.  The  Government  does  not 
own  the  data  or  the  rights  to  the  data  needed 
to  purchase  this  part  from  additional  sources. 
It  has  been  determined  to  be  uneconomical  to 
buy  the  data  or  rights  to  the  data.  It  is 
uneconomical  to  reverse  engineer  the  [>art 
This  code  is  used  when  the  Government  did 
not  initially  purchase  the  data  and/or  rights. 
If  only  one  source  has  the  rights  or  data  to 
manufacture  this  item,  AMCs  3, 4,  or  5  are 
valid.  If  two  or  more  sources  have  the  rights 
or  data  to  manufacture  this  item.  AMCs  1  or  2 
are  valid. 

(s)  AMSC  S  Acquisition  (A  this  item  is 
restricted  to  Government  approved  80urce(s) 
because  the  production  of  this  item  involves 
unclassified  but  militarily  sensitive 
technology  (see  FAR  6.3).  If  one  source  is 
approved,  AMCs  3,  4.  or  5  are  valid.  If  at  least 
two  sources  are  approved,  AMCs  1  or  2  are 
valid. 

(t)  AMSC  T.  Acquisition  of  this  part  is 
controlled  by  qualified  products  Ust  (QPL) 
procedures.  Competition  for  this  p^rt  is 
limited  to  sources  which  are  listed  on  or  are 
qualified  for  listing  on  the  QPL  at  the  time  of 
award  (see  FAR  Part  9  and  DFARS  Part  209). 
AMCs  1  or  2  are  valid. 

(u)  AMSC  U.  The  cost  to  the  Government  to 
breakout  this  part  and  acquire  it 
competitively  has  been  determined  to  exceed 
the  projected  savings  over  the  life  span  of  the 
part  If  one  source  is  available,  AMCs  3. 4.  or 
5  are  valid.  If  at  least  two  sources  exist, 
AMCs  1  or  2  are  valid. 

(v)  AMSC  V.  This  part  has  been  designated 
a  high  rehabitity  part  under  a  formal 
reliability  program.  Probabihty  of  failure 
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would  be  unacceptable  from  the  standpoint 
of  safety  of  personnel  and/or  equipment  The 
cognizant  engineering  activity  has 
determined  that  data  to  define  and  control 
reliability  limits  cannot  be  obtained  nw  is  it 
possible  to  draft  adequate  specifications  for 
this  purpose.  If  one  source  is  available, 
AMCs  3.  4.  or  5  are  valid.  If  at  least  two 
sources  are  available.  AMCs  1  or  2  are  valid. 

(w)  AMSC  W.  (Reserved.) 

(x)  AMSCX.  (Not  authorized.) 

(y)  AMSC  Y.  The  design  of  this  part  Is 
unstable.  Engineering,  manufacturing,  or 
performance  characteristics  Indicate  that  the 
required  design  objectives  have  not  been 
achieved.  Major  changes  are  contemplated 
because  the  part  has  a  low  process  yield  or 
has  demonstrated  marginal  performance 
during  tests  or  service  use.  These  changes 
will  render  the  present  part  obsolete  and 
unusable  in  its  present  configuration.  Limited 
acquisition  from  the  present  source  is 
anticipated  pending  configuration  changes.  If 
one  source  is  available.  AMCs  3,  4,  or  5  are 
valid.  If  at  least  two  sources  exist,  AMCs  1  or 
2  are  valid. 

(z)  AMSC  Z.  This  part  is  a  coinmerclal/ 
nondevelopmental/off-the-shelf  item. 
Commercial  item  descriptions,  commercial 
vendor  catalog  or  price  lists  or  commercial 
manuals  assigned  a  technical  manual  number 
apply.  If  one  source  is  available.  AMCs  3,  4, 
or  5  are  valid.  If  at  least  two  sources  are 
available.  AMCs  1  or  2  are  valid. 

E-20 1 .3    Contractor  tecltnica«  tnf onnatlon 
codes. 

The  following  two  digit  alpha  codes  shall 
be  used  by  contractors,  when  contractor's 
assistance  is  requested.  These  codes  are 
assigned  in  accordance  with  the  current 
version  of  MIL-STD-789  and  shall  be 
considered  during  the  initial  assignment  of  an 
AMC/AMSC.  For  spare  parts  breakout, 
requirements  for  contractor  assistance 
through  CnC  submission  shall  be 
accomplished  as  stated  in  Part  4  of  this 
appendix  Each  CTIC  submitted  by  a 
contractor  must  be  accompanied  by 
supporting  documentation  which  justifies  the 
proposed  code.  These  codes  and  supporting 
documentation,  transmitted  by  DD  Form  1418, 
Contractor  Technical  Information  Record, 
and  DD  Form  1418-1,  Technical  Data 
Identification  Checklist  are  useful  not  only 
for  code  assignment  during  acquisition  coding 
conferences,  but  also  for  personnel 
conducting  both  full  and  limited  screening  of 
breakout  candidates.  Personnel  conducting 
full  and  limited  screening  of  breakout 
candidates  should  use  the  supporting 
documentation  provided  with  CTICs  as  a 
source  of  information.  However,  they  should 
not  allow  this  information  to  substitute  for 
careful  analysis  and  further  investigation  of 
the  possibilities  of  acquiring  a  part  through 
competition  or  by  direct  purchase.  The 
definitions  for  CTICs  are — 

(a)  CTIC  CB.  Source(s)  are  specified  on 
source  control,  altered  item,  or  selected  item 
drawings/documents.  (The  contractor  shall 
furnish  a  list  of  the  sources  with  this  code.) 

(b)  CTJC  CC.  Requires  engineering  source 
approval  by  the  design  control  activity  in 
order  to  maintain  the  quality  of  the  part.  An 
alternate  source  must  qualify  in  accordance 


with  the  design  control  activity's  procedures, 
as  approved  by  the  cognizant  Government 
engineering  activity. 

(c)  CT/C  CG.  There  are  no  technical 
restrictions  to  competition. 

(d)  CTIC  CK.  Produced  from  class  1 
castings  (see  the  current  version  of  MIL- 
STD-2175)  and  similar  type  forgings.  The 
process  of  developing  and  proving  the 
acceptability  of  high-integrity  castings  and 
forgings  requires  repetitive  performance  by  a 
controlled  source.  Each  casting  or  forging 
must  be  produced  along  identical  lines  to 
those  which  resulted  in  initial  acceptability  of 
the  part.  (The  contractor  shall  furnish  a  Ust  of 
known  sources  for  obtaining  castings/ 
forgings  with  this  code.) 

(e)  CTIC  CM.  Master  or  coordinated 
tooling  is  required  to  produce  this  part  This 
tooling  is  not  owned  by  the  Government  or, 
where  owned,  cannot  be  made  available  to 
other  sources.  (The  contractor  shall  furnish  a 
list  of  the  firms  possessing  the  master  or 
coordinated  tooling  with  this  code.) 

(f)  CTICCN.  Requires  special  test  and/or 
inspection  facilities  to  determine  and 
maintain  ultra-precision  quality  for  function 
or  system  integrity.  Substantiation  and 
inspection  of  the  precision  or  quality  cannot 
be  accomphshed  without  such  specialized 
test  or  inspection  facilities.  Other  sources  in 
industry  do  not  possess,  nor  would  it  be 
economically  feasible  for  them  to  acquire 
facilities.  (The  contractor  shall  furnish  a  list 
of  the  required  facilities  and  their  locations 
with  this  code.) 

(g)  CTIC  CP.  The  rights  to  use  the  data 
needed  to  purchase  this  part  from  additional 
sources  are  not  owned  by  the  Government 
and  cannot  be  purchased. 

(h)  CTIC  CV.  A  high  reliability  part  under  a 
formal  reliability  program.  Probability  of 
failure  would  be  unacceptable  from  the 
standpoint  of  safety  of  personnel  and/or 
equipment.  The  cognizant  engineering 
activity  has  determined  that  data  to  define 
and  control  reliability  limits  cannot  be 
obtained  nor  is  it  possible  to  draft  adequate 
specifications  for  this  purpose.  Continued 
control  by  the  existing  source  is  necessary  to 
ensure  acceptable  reliability.  (The  contractor 
shall  identify  the  existing  source  with  this 
code.) 

(i)  CTIC  CY.  The  design  of  this  part  is 
unstable.  Engineering,  manufacturing,  or 
performance  characteristics  indicate  that  the 
required  design  objectives  have  not  been 
achieved.  Major  changes  are  contemplated 
because  the  part  has  a  low  process  yield  or 
has  demonstrated  marginal  performance 
during  tests  or  service  use.  These  changes 
will  render  the  present  part  obsolete  and 
unusable  in  its  present  configuration.  Limited 
acquisition  from  the  present  source  is 
anticipated  pending  configuration  changes. 
(The  contractor  shall  identify  the  existing 
source  with  this  code.) 

E-202    Assignment  of  codes. 

The  purpose  of  AMC/AMSC  assignments 
is  to  provide  the  best  possible  technical 
assessment  of  how  a  part  can  be  acquired. 
The  technical  assessment  should  not  be 
based  on  issues  such  as:  are  the  known 
sources  actual  manufacturers,  or  are  there 
two  actual  manufacturers  in  existence;  but 


rather  on  factors  such  as  the  availability  of 
adequate  technical  data,  the  Government's 
rights  to  use  the  data,  technical  restrictions 
placed  on  the  hardware  (criticality, 
reliability,  special  testing,  master  tooling, 
source  approval,  etc.)  and  the  cost  to 
breakout  vice  projected  savings.  In  cases 
where  there  is  additional  technical 
information  which  affects  the  way  a  part  can 
be  acquired,  it  should  be  made  available  to 
the  contracting  officer,  with  the  AMC/AMSC. 
Concerning  the  assignment  of  AMCs  and 
AMSCs.  it  is  DoD  policy  that— 

(a)  The  assignment  of  AMC/ AMSCs  to 
parts  is  the  responsibility  of  the  DoD 
component  introducing  the  equipment  or 
system  for  which  the  parts  are  needed  in  the 
inventory.  Subsequent  screening  is  the 
responsibility  of  the  DoD  component 
assigned  technical  responsibilify. 

(b)  When  two  or  more  AMSCs  apply,  the 
most  technically  restrictive  code  will  be 
assigned. 

(c)  Restricted  combinations  of  AMC/ 
AMSCs  are  reflected  in  the  AMSC 
definitions.  The  Defense  Logistics  Service 
Center  will  reject  invalid  code  combinations, 
as  shown  in  Exhibit  L  submitted  for  entry 
into  the  Federal  catalog  program  (see  E- 
204.2). 

(d)  One-time  acquisition  of  a  part  by  a 
method  other  than  indicated  by  the  code  does 
not  require  a  change  to  the  AMC  (e.g.,  when 
only  one  of  a  number  of  sources  can  meet  a 
short  delivery  date,  or  when  only  one 
manufacturing  source  is  known  but 
acceptable  surplus  parts  are  available  from 
other  sources). 

(e)  After  the  first  acquisition  under  AMC  2 
or  4,  the  AMC  shall  be  recoded  1  or  3 
respectively. 

(f)  Both  full  and  limited  screening  will 
result  in  the  assignment  or  reassignment  of 
an  AMC/AMSC.  This  assignment  shall  be 
based  on  the  best  technical  judgment  of 
breakout  personnel  and  on  information 
gathered  during  the  screening  process. 

(g)  A  part  need  not  be  coded  as 
noncompetitive  based  on  an  initial  market 
survey  which  only  uncovers  one  interested 
source.  If  the  Government  has  sufficient 
technical  data  in  its  possession  to  enable 
other  sources  to  manufacture  an  acceptable 
part,  and  there  are  no  technical  restrictions 
on  the  part  which  would  preclude  other 
sources  from  manufacturing  it  the  part 
should  be  coded  competitive. 

E-203    Improving  part  status. 

(a)  General.  An  effective  breakout  program 
requires  that  all  reasonable  actions  be  taken 
to  improve  the  acquisition  status  of  parts. 
The  potential  for  Improvement  of  the 
acquisition  status  will  vary  with  Individual 
circumstances.  On  one  end  of  the  spectrum 
are  those  parts  with  acquisition  method 
suffix  codes  of  a  temporary  nature  requiring 
vigorous  follow-through  improvement  action 
(e.g..  AMSCs  A  and  H);  on  the  other  end  are 
those  parts  with  codes  suggesting  a  relative 
degree  of  permanence  (e.g.,  AMSCP).  A  code 
assigned  to  a  part  should  never  be  considered 
fixed  with  respect  to  either  technical 
circumstance  or  time;  today's  technical 
constraint  may  be  overcome  by  tomorrow's 
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technology  and  a  contractor's  rigl 
so  zealously  protected  today,  oft< 
less  important  with  time.  The  ap( 
breakout  improvement  effort  mue 
consider  individual  circumstance 
overall  benefits  expected  to  be  oi 
(b)  Code  suspense  dates.  Every 
breakout  status  can  be  improved 
suspensed  for  rescreening  as  app 
general,  the  following  codes  cann 
improved:  IG.  2G.  IK.  2K.1M.2W 
2T,  IZ.  or  2Z.  The  period  betweei 
is  a  period  for  which  an  assigned 
'AMSC  it  considered  active,  and  i 
rescreening  of  parts  with  "valid" 
required.  Suspense  dates  may  vai 
circumstance  surrounding  each  p< 
reached  as  a  result  of  limited  sck 
304)  shall  pot  be  assigned  a  suspt 
exceeding  12  months;  a  code  reac 
result  of  full  screening  (E-303)  shi 
assigned  a  ssspense  date  exceedi 
years.  In  exceptional  cases,  wher 
circumstances  indicate  that  no  ch 
expected  in  a  code  over  an  exten 
a  suspense  date  not  exceeding  fi^ 
be  assigned  in  accordance  with  c 
established  by  the  breakout  activ 
with  a  IG  or  2G  code  do  not  requ 
suspense  date. 

E-204    ConMininication  of  code 

E-204.1    Communication  media 

Use  the  Federal  catalog  prograi 
set  forth  in  DoD  Manual  4100.39-] 
Integrated  Data  System  (DIDS)  Pi 
Manual,  communication  media  ai 
instructions  as  augmented  by  thif 
to  disseminate  AMCs  and  AMSC 

E-204.2    ResponsiMHUes. 

(a)  The  Defense  Logistics  ServJ 
(DLSC)  shall— 

(1)  Receive  and  disseminate  A) 
AMSCs  for  each  national  stock  n 
(NSN)  to  all  appropriate  Govemn 
activities  in  consonance  with  sch 
Federal  catalog  program  compute 

(2)  Make  the  AMCs  and  AMSC 
the  data  bank  of  NSN  item  intelli; 

(3)  Perpetuate  the  codes  in  all  s 
Federal  catalog  program  transact 
entry  of  new  NSNs  and  Federal  s 
(FSC)  changes:  and 

(4)  Reject  invalid  code  combim 
submitted  for  entry  into  the  Fedei 
program. 

(b)  DoD  activities  responsible  f 
assignment  of  AMCs  and  AMSCs 

(1)  Transmit  assigned  codes  foi 
through  normal  cataloging  channt 
under  existing  Federal  catalog  pn 
procedures;  and 

(2)  Notify  DLSC  by  normal  Fedi 
program  maintenance  procedures 
change  in  coding  is  made. 

Part  3— Iderttification,  selcctton, 
scr««ninQ  of  parts 

E-300    GenaraL 

This  part  sets  forth  procedures 
identification,  selection,  and  scre< 
parts. 
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rather  on  factors  such  as  the  availability  of 
adequate  technical  data,  the  Government's 
rights  to  use  the  data,  technical  restrictions 
placed  on  the  hardware  (criticality, 
reliability,  special  testing,  master  tooling, 
source  approval,  etc.)  and  the  cost  to 
breakout  vice  projected  savings.  In  cases 
where  there  is  additional  technical 
information  which  affects  the  way  a  part  can 
be  acquired,  it  should  be  made  available  to 
the  contracting  officer,  with  the  AMC/AMSC. 
Concerning  the  assignment  of  AMCs  and 
AMSCs.  it  is  DoD  policy  that— 

(a)  The  assignment  of  AMC/ AMSCs  to 
parts  is  the  responsibility  of  the  DoD 
component  introducing  the  equipment  or 
system  for  which  the  parts  are  needed  in  the 
inventory.  Subsequent  screening  is  the 
responsibility  of  the  DoD  component 
assigned  technical  responsibility. 

(b)  When  two  or  more  AMSCs  apply,  the 
most  technically  restrictive  code  will  be 
assigned. 

(c)  Restricted  combinations  of  AMC/ 
AMSCs  are  reflected  in  the  AMSC 
definitions.  The  Defense  Logistics  Service 
Center  will  reject  invalid  code  combinations, 
as  shown  in  Exhibit  I,  submitted  for  entry 
into  the  Federal  catalog  program  (see  E- 
204.2). 

(d)  One-time  acquisition  of  a  pari  by  a 
method  other  than  indicated  by  the  code  does 
not  require  a  change  to  the  AMC  (e.g..  when 
only  one  of  a  number  of  sources  can  meet  a 
short  delivery  date,  or  when  only  one 
manufacturing  source  is  known  but 
acceptable  surplus  parts  are  available  from 
other  sources). 

(e)  After  the  first  acquisition  under  AMC  2 
or  4.  the  AMC  shall  be  recoded  1  or  3 
respectively. 

(f)  Both  full  and  limited  screening  «vill 
result  in  the  assignment  or  reassignment  of 
an  AMC/AMSC.  This  assignment  shall  be 
based  on  the  best  technical  judgment  of 
breakout  personnel  and  on  information 
gathered  during  the  screening  process. 

(g)  A  part  need  not  be  coded  as 
noncompetitive  based  on  an  initial  market 
survey  which  only  uncovers  one  interested 
source.  If  the  Government  has  sufficient 
technical  data  in  its  possession  to  enable 
other  sources  to  manufacture  an  acceptable 
part  and  there  are  no  technical  restrictions 
on  the  part  which  would  preclude  other 
sources  from  manufacturing  it.  the  part 
should  be  coded  competitive. 

E-203    Improving  part  statu*. 

(a)  General.  An  effective  breakout  program 
requires  that  all  reasonable  actions  be  taken 
to  improve  the  acquisition  status  of  parts. 
The  potential  for  improvement  of  the 
acquisition  status  will  vary  with  individual 
circumstances.  On  one  end  of  the  spectrum 
are  those  parts  with  acquisition  method 
suffix  codes  of  a  temporary  nature  requiring 
vigorous  follow-through  improvement  action 
(e.g..  AMSCs  A  and  H);  on  the  other  end  are 
those  parts  with  codes  suggesting  a  relative 
degree  of  permanence  (e.g..  AMSCP).  A  code 
assigned  to  a  part  should  never  be  considered 
fixed  with  respect  to  either  technical 
circumstance  or  time:  today's  technical 
constraint  may  be  overcome  by  tomorrow's 
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technology  and  a  contractor's  rights  to  data, 
so  zealously  protected  today,  often  become 
less  important  with  time.  The  application  of 
breakout  improvement  effort  must  always 
consider  individual  circumstances  and 
overall  benefits  expected  to  be  obtained. 

(b)  Code  suspense  dales.  Every  part  whose 
breakout  status  can  be  improved  shall  be 
suspensed  for  rescreening  as  appropriate,  in 
general,  the  folloviring  codes  cannot  be 
improved:  IG.  2G.  IK.  2K,  IM.  2M.  IN.  2N.  IT. 
2T.  IZ,  or  2Z.  The  period  between  suspenses 
is  a  period  for  which  an  assigned  AMC/ 
AMSC  is  considered  active,  and  routine 
rescreening  of  parts  with  "valid"  codes  is  not 
required.  Suspense  dates  may  vary  with  the 
circumstance  surrounding  each  part  A  code 
reached  as  a  result  of  limited  screening  (E- 
304)  shall  not  be  assigned  a  suspense  date 
exceeding  12  months:  a  code  reached  as  a 
result  of  full  screening  (E-303)  shall  not  be 
assigned  a  ssspense  date  exceeding  three 
years.  In  exceptional  cases,  where 
circumstances  indicate  that  no  change  can  t>e 
expected  in  a  code  over  an  extended  period, 
a  suspense  dale  not  exceeding  five  years  may 
be  assigned  in  accordance  with  controls 
established  by  the  breakout  activity.  Items 
with  a  1G  or  2G  code  do  not  require  a 
suspense  date. 

E-204    Comawnication  of  codes. 

E-204.1    Conumjn)catk>n  media. 

Use  the  Federal  catalog  program  formats, 
set  forth  in  DoD  Manual  4iao.39-M,  Defense 
Integrated  Data  System  (DIDS)  Procedural 
Manual,  communication  media  and  operating 
instructions  ss  augmented  by  this  appendix 
to  disseminate  AMCs  and  AMSCs. 

E-204.2    ResponsibiUUes. 

(a)  The  Defense  Logistics  Service  Center 
(DLSC)  shall— 

(1)  Receive  and  disseminate  AMCs  and 
AMSCs  for  each  national  stock  number 
(NSN)  to  all  appropriate  Govemn»ent 
activities  in  consonance  with  scheduled 
Federal  catalog  program  computer  cycles; 

(2)  Make  the  AMCs  and  AMSCs  a  part  of 
the  data  bank  of  NSN  item  intelligence; 

(3)  Perpetuate  the  codes  in  all  subsequent 
Federal  catalog  program  transactions;  e.g.. 
entry  of  new  NSNs  and  Federal  supply  code 
(FSC)  changes:  and 

(4)  Reject  invalid  code  combinations 
submitted  for  entry  into  the  Federal  catalog 
program. 

(b)  DoD  activities  responsible  for  the 
assignment  of  AMCs  and  AMSCs  shall — 

(1)  Transmit  assigned  codes  for  each  NSN 
through  normal  cataloging  channels  to  DLSC 
under  existing  Federal  catalog  program 
procedures;  and 

(2)  Notify  DLSC  by  normal  Federal  catalog 
program  maintenance  procedures  when  a 
change  in  coding  is  made. 

Part  3— Identification,  selection,  arMf 
screening  of  parts 

E-300    Generat 

This  part  sets  forth  procedures  for  the 
identificatioo,  selection,  and  screening  of 
parts. 


E-301    identification  and  setectlon 
procedures. 

E-301.1    ParU  enterlrtg  the  inventory. 

The  breakoat  process  should  begin  at  the 
earliest  possible  stage  of  weapon  systems 
acquisition.  Generally,  a  provisioned  part  will 
require  subsequent  replenishment. 
Provisioning  or  similar  lists  of  new  parts  are. 
therefore,  the  appropriate  bases  for  selecting 
parts  for  screening.  This  is  not  to  imply  that 
breakout  must  be  done  on  all  items  as  part  of 
the  provisioning  process.  [Priorities  shall  be 
applied  to  those  parts  offering  the  greatest 
opportunity  for  breakout  and  potential 
savings.  The  major  factors  in  making  this 
determination  are— 

(a)  The  unit  price; 

(b)  The  projected  quantity  to  be  purchased 
over  the  part's  hfe  cycle;  and 

(c)  The  potential  for  screening  to  result  in  a 
part  being  successfully  broken  out.  e.g..  item 
stability,  cost  and  completeness  of  technical 
data.  etc. 

E-301.2    Annual  buy  forecasts. 

Annually,  lists  shall  be  prepared  that 
identify  all  parts  projected  fgr  purchase 
during  the  subsequent  12-month  period. 
Priority  should  be  given  to  those  parts  with 
the  greatest  expected  return  given  their 
annual  buy  value,  life  cycle  buy  value,  and 
likelihood  of  successful  breakout  given 
technical  characteristics  such  as  design  and 
performance  stability  and  the  availability  of 
technical  data.  Parts  with  an  expired 
rospense  date  or  a  suspense  date  which  will 
expire  during  the  forecast  period  (see  B- 
203(b)),  need  only  be  subjected  to  the 
necessary  steps  of  the  full  screening 
procedure  (see  E-303).  Parts  with  a  valid 
code  that  will  not  expire  during  the  forecast 
period  need  not  be  screened.  Parts  coded  OO 
shall  be  selected  for  full  screening. 

E-301.3    Immediate  iHty  requirements. 

An  immediate  buy  requirement  will  be 
identified  by  the  user  or  the  item  manager  in 
consonance  with  department/agency 
regulations.  When  an  immediate  buy 
requirement  meeting  the  screening  criteria 
(see  E^104(b))  is  generated  for  a  part  not 
assigned  a  current  AMC/AMSC  the  part 
shall  be  promptly  screened  in  accordance 
with  either  the  full  or  limited  screening 
procedures  (see  E^03  and  E-304). 

E-301.4    Suspect  AMC/AMSC. 

Whenever  an  AMC/AMSC  is  suspected  of 
being  inaccurate  by  anyone,  including  the 
contracting  officer,  a  rescreening  shall  be 
conducted  for  that  part  Suspect  codes 
include  codes  composed  of  invalid 
combinations  of  AMCs  and  AMSCs,  those 
which  do  not  truly  reflect  how  a  part  is 
actually  being  acquired,  and  those  suspected 
of  being  more  restrictive  than  necessary  for 
the  next  buy. 

E-302    Screening. 

(a)  Screening  procedures  include 
consideration  and  recording  of  the  relevant 
facta  pertaining  to  tveakout  decisions.  The 
objective  of  screening  is  to  improve  the 
acquisition  status  by  determiiiing  the 
potential  for  competition,  or  purchase  from 


an  actual  manufacturer.  Consideration  of  any 
reasonable  approach  to  establishing 
competition  should  be  an  integral  part  of  the 
breakout  process. 

(b)  Screening  procedures  may  vary 
depending  on  circumstances  related  to  the 
parts.  No  set  rules  will  provide  complete 
guidance  for  making  acquisition  method 
decisions  under  all  conditions  encountered  in 
actual  practice.  An  informed  coding  dedston 
can  be  made  without  following  the 
procedures  step  by  step  in  every  case. 

(c)  Activities  involved  in  screening  are 
encouraged  to  develop  supplemental 
procedures  which  prove  effective  in  meeting 
this  regulation's  objectives.  These  procedures 
should  be  tailored  to  the  particular  activity's 
operating  environment  and  the 
characteristics  of  the  parts  for  which  if  is 
responsible.  Nevertheless,  care  should  be 
taken  in  all  cases  to  assure  that — 

(1)  Responsible  judgment  is  apphed  to  all 
elements  involved  in  the  review  of  a  part; 

(2)  The  necessary  supporting  facts  are 
produced,  considered,  and  recorded  in  the 
breakout  screening  file.  The  breakout 
screening  file  contains  technical  data  and 
other  documents  concerning  screening  of  the 
part; 

(3)  All  cost  effective  alternatives  are 
considered  for  establishing  competition,  or 
purchase  from  an  actual  manufacturer  (see  E- 
105(d)(e)):  and 

(4)  When  possible,  the  sequence  of  the 
review  allows  for  accomplishing  several 
screening  steps  concurrently. 

(d)  Contractor  participation  in  the  decision 
making  process  extends  only  to  providing 
technical  information.  This  technical 
information  is  provided  by  supporting 
documentation  (DD  Forms  1418,  Contractor 
Technical  Information  Record,  and  DD  Form 
1418-1,  Technical  Data  identification 
Checklist)  which  includes  the  CTIC 
assignment  Government  personnel  shall 
substantiate  the  breakout  decision  by 
reference  to  the  CTIC  and  by  careful  review 
of  the  supporting  documentation.  However, 
the  die  provides  guidance  only,  and  it 
should  be  used  as  one  of  the  inputs  to  arrive 
at  an  acceptable  AMC  and  AMSC  coding. 

(e)  Contractor's  technical  information 
furnished  in  accordance  with  MlL^STD-789 
may  indicate  areas  requiring  additional 
research  by  the  Government  before  screening 
can  be  completed.  Seldom  will  industry's 
contribution  to  the  screening  process  enable 
the  Government  to  assign  an  AMC  or  AMSC 
without  additional  review. 

(f)  During  the  screening  process,  it  may  be 
appropriate  to  communicate  with  industry, 
particularly  potential  manufacturers  of  a  part 
to  determine  the  feasibility  of  establishing  a 
competitive  source  and  to  estimate  the  costs 
and  technical  risks  involved. 

(g)  Coding  conferences  with  industry  shall 
be  documented. 

(h)  Screening  may  disclose  a  part  is  not 
suitable  for  compebtive  acquisition,  but  it 
may  be  possible  to  breakout  the  part  for 
direct  purchase  from  the  actual  manufacturer 
or  to  establish  a  second  source.  Parts 
particularly  suited  to  direct  purchase  are 
those  where  neither  the  design  control 
activity  nor  the  prime  contractor  contribute 
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additional  value  or  whose  data  belong  to  the 
actual  manufacturer  and  will  not  be  acquired 
by  the  Government  and  where  that 
manufacturer  exercises  total  responsibility 
for  the  part  (design  and  quality  control, 
testing,  etc.).  and  where  additional  operations 
performed  by  the  prime  contractor  can  be 
performed  by  the  actual  manufacturer  or  by 
the  Government. 

(i)  For  each  part  that  is  screened,  a  file 
shall  be  established  to  document  and  justify 
the  decisions  and  results  of  all  screening 
effort  (see  E-105(d)(6)). 

(j)  Full  and  limited  screening  procedures 
are  two  elements  of  breakout  programs. 
Other  spare  parts  initiatives  to  enhance 
breakout  are  reverse  engineering,  bailment, 
data  rights  challenges,  and  publication  of 
intended  buy  lists.  Integration  of  other 
initiatives  within  the  screening  processes 
developed  at  each  activity  is  encouraged. 

E-303    Full  screening  procedures. 

(a)  Full  screening  procedures  should  be 
developed  so  that  the  potential  is  fuUy 
evaluated  for  establishing  competition  or 
purchase  from  an  actual  manufacturer.  Also, 
full  screening  procedures  should  facilitate 
accurate  and  consistent  acquisition  method 
code  assignment.  It  is  expected  that  each 
activity  will  develop  its  own  operational 
screening  procedures.  A  general  model  full 
screening  decision  process  is  provided  below 
to  support  the  development  of  activity  level 
procedures  and  to  provide  guidance 
regarding  the  general  scope  of  these 
procedures.  The  full  screening  procedures 
involve  65  steps  in  the  decision  process,  and 
are  divided  into  the  following  phases — 

{11  Data  collection; 

(2)  Data  evaluation: 

(3)  Data  completion; 

(4)  Technical  evaluation: 

(5)  Economic  evaluation;  and 
(8)  Supply  feedback. 

(b)  The  six  phases  describe  different 
functions  that  must  be  achieved  during 
screening.  The  nature  of  the  screening 
process  does  not  permit  clear  distinction  of 
one  phase  from  another.  Further,  the  order  of 
performance  of  these  phases  may  not 
correspond  to  the  order  listed  here.  In  fact, 
the  phases  will  often  overlap  and  may  be 
performed  simultaneously.  Their  purpose  is 
to  identify  the  different  functions  comprising 
the  screening  process. 

(c)  A  summary  flow  chart  of  the  decision 
steps  is  provided  as  Exhibit  li  to  assist  in 
understanding  the  logical  order  of  the  full 
screening  steps  for  various  conditions.  Use  of 
the  flow  chart  in  connection  with  the  text  that 
follows  is  essential  to  fully  understand  the 
order  of  the  steps  in  the  process. 

E-303. 1    Data  collection  phase  (step  1). 

(a)  Assemble  all  available  data  and 
establish  a  file  for  each  pari  Collect 
identification  data,  relevant  data  obtained 
from  industry,  contracting  and  technical 
history  data  and  current  status  of  the  part 
including — 

(1)  Normal  identification  required  for 
cataloging  and  standardization  review, 

(2)  All  known  sources; 

(3)  Historical  contracting  information, 
including  the  more  recent  awards,  date  of 


awards,  and  unit  price(s)  for  the  quantifies 
prescribed; 

(4)  Identification  of  the  actual 
manufacfurerfs).  the  latest  unit  price  and  the 
quantity  on  which  the  price  is  based.  (When 
the  actual  manufacturer  is  not  the  design 
control  activity,  the  design  control  activity 
may  be  consulted  to  ensure  the  latest  version 
of  the  item  is  being  procured  from  the  actual 
manufacturer); 

(5)  Identification  of  the  activity. 
Government  or  industry,  having  design 
control  over  the  part  and,  if  industry,  the 
cognizant  Government  engineering  activity; 

(6)  The  expected  hfe  in  the  military  supply 
system; 

(7)  Record  of  any  prior  review  for  breakout 
with  results  or  findings;  and 

(8)  Aiuiual  demand. 

(b)  In  the  case  of  complex  items  requiring 
large  numbers  of  drawings,  collection  of  a 
reasonable  technical  data  sample  is  sufficient 
for  the  initial  technical  data  evaluation  phase 
(steps  2-14). 

E-303.2    Data  evaluation  phase  (steps  2- 
14). 

(a)  Data  evaluation  is  crucial  to  the  whole 
review  procedure.  It  involves  determination 
of  the  adequacy  of  the  technical  data  package 
and  the  Govenunent's  rights  to  use  the  data 
for  acquisition  purposes. 

(b)  The  data  evaluation  process  may  be 
divided  into  two  stages — 

(1)  A  brief  but  intensive  analysis  of 
available  data  and  documents  regarding  both 
technical  matters  and  data  rights,  leading  to  a 
decision  whether  to  proceed  with  screening; 
and 

(2)  If  the  decision  is  to  proceed  with 
screening,  further  work  is  necessary  to 
produce  an  adequate  technical  data  package, 
such  as  research  of  contract  provisions, 
engineering  work  on  data  and  drawings,  and 
requests  to  contractors  for  additional  data. 

(c)  The  steps  in  this  phase  are — (1)  Step  2. 
Are  full  Government  rights  established  by  the 
available  data  package?  Evidence  for  an 
affirmative  answer  would  include  the 
Identification  of  Government  drawings, 
incorporation  by  reference  of  Government 
specifications  or  process  descriptions  in  the 
public  domaia  or  reference  to  contract 
provisions  giving  the  Government  rights  to 
data.  If  the  answer  is  negative,  proceed  to 
step  3;  if  positive,  proceed  to  step  6. 

(2)  Step  3.  Are  the  contractor's  limitations 
of  the  Government's  rights  to  data 
established  by  the  available  data  package? 

(i)  The  questions  in  step  2  and  3  are  not 
exclusive.  The  incorporation  in  a  drawing  of 
contract  provisions  reserving  rights  to  the 
manufacturer,  either  in  the  whole  design  or  in 
certain  manufacturing  processes,  would 
establish  a  clear  affirmative  answer  to  step  3 
where  there  is  substantiating  Government 
documentation.  Parts  not  in  this  group  shall 
be  retained  for  further  processing  (see  step 
20).  Data  rights  that  cannot  be  substantiated 
shall  be  challenged  (see  DFARS  Part  227. 
validation  procedures). 

(ii)  In  the  case  of  clear  contractor 
ownership  of  rights,  proceed  with  steps  4  and 

(3)  Step  4.  Are  there  bases  for  competitive 
acquisition  without  using  data  subject  to 


limitations  on  use?  This  qucston  requires 
consideration,  for  example,  of  the  possibility 
of  using  performance  specifications  or 
substitution  of  military  or  commercial 
specifications  or  bulletins  for  limited 
elements  of  the  manufacturing  process.  The 
use  of  sample  copies  is  another  possibility. 

(4)  Step  5.  Can  the  Government  buy  the 
necessary  rights  to  data?  This  is  a 
preliminary  question  to  the  full  analysis  (in 
steps  20  and  21  below)  and  is  designed 
primarily  to  eliminate  from  further 
consideration  those  items  which  incorporate 
established  data  restrictions  and  for  which 
there  are  no  other  bases  for  competitive 
acquisition  nor  is  purchase  of  rights  possible 
or  feasible. 

(5)  Steps  6  and  7.  Is  the  present  technical 
data  package  adequate  for  competitive 
acquisition  of  a  reliable  part? 

(6)  Steps  a  and  9.  Specify  omissions.  The 
question  in  steps  6  and  7  requires  a  critical 
engineering  evaluation  and  should  deal  first 
with  the  physical  completeness  of  the  date — 
are  any  essential  dimensions,  tolerances, 
processes,  finishes,  material  specifications,  or 
other  vital  elements  of  ddta  lacking  from  the 
package?  If  so,  these  omissions  should  be 
specified.  A  second  element  deals  with 
adequacy  of  the  existing  package  to  produce 
a  part  of  the  required  performance, 
compatibUity,  quality,  and  reliability.  This 
will,  of  course,  be  related  to  the  completeness 
of  data.  In  some  cases,  qualified  engineering 
judgment  may  decide  that  in  spite  of 
apparently  complete  data,  the  high 
performance  or  other  critical  characteristics 
of  the  item  require  retention  of  the  present 
source.  If  such  decision  is  made,  the  file  shall 
include  documentation  In  the  form  of  specific 
information,  such  as  difficulties  experienced 
by  the  present  manufacturer  in  producing  a 
satisfactory  item  or  the  existence  of  unique 
production  skills  in  the  present  source. 

(7)  Steps  10  and  11.  Can  the  data  be 
developed  to  make  up  a  reliable  technical 
data  package?  This  implies  a  survey  of  the 
specified  omissions  with  careful 
consideration  to  determine  the  resources 
available  to  supply  each  missing  element 
Such  resources  will  vary  from  simple 
referencing  of  standard  engineering 
publications  to  more  complex  development  of 
drawings  with  the  alternatives  of  either 
obtaining  such  drawings  or  developing 
performance  specifications.  In  some  cases, 
certain  elements  of  data  are  missing  because 
they  have  been  properiy  restricted.  If, 
however,  there  has  been  no  advance 
substantiation  of  the  right  to  restrict  the  part 
should  be  further  researched.  If  the  answer  to 
this  question  is  negative,  proceed  to  step  12; 
if  positive,  proceed  to  step  13  or  14. 

(8)  Step  12.  If  the  answer  to  the  question  in 
steps  10  and  11  is  no,  which  condition  is  the 
prime  element  in  this  decision,  the  lack  of 
data  or  the  unreliability  of  the  data?  Specific 
documentation  is  needed  to  support  this 
decision. 

(9)  Steps  13  and  14.  Estimate  the  time 
required  to  complete  the  data  package.  In 
those  cases  where  the  data  package  is  found 
inadequate  and  specific  additions  need  to  be 
developed,  an  estimate  of  the  time  required 
for  completion  must  be  made  in  order  to 
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determine  If  breakout  of  the  par 
during  this  review  cycle  and  to  i 
what  point  in  the  remaining  life 
the  data  package  could  be  avail 

Data  completion  pha 

(a)  The  data  completion  phas< 
acquiring  or  developing  the  misi 
of  information  to  reach  a  detem 
both  adequacy  of  the  technical  i 
and  the  restriction  of  rights  to  d 
involve  various  functional  reBp< 
such  88  examination  of  past  cor 
queries  directed  to  industry  or  t 
Government  agencies,  inspectio 
reverse  or  other  engineering  wo 
drawings  and  write  specificatio 
arrangements  with  the  present  i 
licensing  or  technical  assistano 
manufacturers,  and  negotiation! 
of  rights  to  data.  Additional  resi 
information  requests  should  be 
initiated  on  those  parts  where  tl 
reasonable  expectation  of  breal 
this  phase  is  time-consuming,  it 
place  concurrently  with  other  pi 
review. 

(b)  At  the  beginning  of  the  da 
phase,  the  part  falls  into  one  of 
four  steps— 

(1)  Step  15.  The  data  package 
and  adequate  and  the  Govemm 
sufficient  rights  for  acquisition  | 
Such  parts  require  no  further  da 
Proceed  to  step  22. 

(2)  Step  10.  The  Government  I 
existing  data.  The  data  package 
but  there  is  a  reasonable  expect 
missing  elements  can  be  supplie 
■tep  19, 

(3)  Step  17.  The  data  package 
but  suitable  Government  rights 
have  not  been  established.  Proc 
2a 

(4)  Step  18.  Neither  rights  nor 
of  data  is  adequately  establishe 
the  part  requires  further  researc 
■tep  2a 

(c)  Step  lA  Obtain  or  develop 
necessary  data  for  a  suitable  da 
Reverse  engineering  to  develop 
data  may  be  used  if  there  is  a  cl 
that  the  costs  of  reverse  enginec 
less  than  the  savings  anticipate) 
competitive  acquisition.  If  there 
between  reverse  engineering  an 
purchase  of  data  (step  21),  the  d 
be  made  on  the  basis  of  relative 
quality,  time,  and  other  pertiner 

(d)  Step  20.  Estabhsh  the  Gov 
contractor's  rights  to  the  data.  V 
drawings  and  data  cannot  be  id 
contract,  the  following  guideline 
applied — 

(1)  Where  drawings  and  data 
which  warn  of  copyright  or  pate 
effect  of  such  legends  shall  be  n 
according  to  law  and  policy;  ho^ 
existence  of  patent  or  copyright 
does  not  per  se  preclude  securir 
with  respect  to  the  parts  descrih 
Subpart  27.3/DFARS  Subpart  22 

(2)  If  the  technical  data  bears 
which  limit  the  Government's  ri| 
data  for  breakout  and  it  is  deter 
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limitations  on  use?  This  qucst:on  requires 
consideration,  for  example,  of  the  possibility 
of  using  performance  specifications  or 
substitution  of  military  or  commercial 
specifications  or  bulletins  for  limited 
element*  of  the  manufacturing  process.  The 
use  of  sample  copies  is  another  possibility. 

(4)  Step  5.  Can  the  Government  buy  the 
necessary  rights  to  data?  This  is  a 
preliminary  question  to  the  full  analysis  (in 
steps  20  and  21  below)  and  is  designed 
primarily  to  eliminate  &x)m  further 
consideration  those  items  which  incorporate 
established  data  restrictions  and  for  which 
there  are  no  other  bases  for  competitive 
acquisition  nor  is  purchase  of  rights  possible 
or  feasible. 

(5)  Steps  6  and  7.  Is  the  present  technical 
data  package  adequate  for  competitive 
acquisition  of  a  reliable  part? 

(6)  Steps  8  and  ft  Specify  omissions.  The 
question  in  steps  6  and  7  requires  a  critical 
engineering  evaluation  and  should  deal  first 
with  the  physical  completeness  of  the  date- 
are  any  essential  dimensions,  tolerances, 
processes,  finishes,  material  specifications,  or 
other  vital  elements  of  ddta  lacking  from  the 
package?  If  so,  these  omissions  should  be 
specified.  A  second  element  deals  with 
adequacy  of  the  existing  package  to  produce 
a  part  of  the  required  performnnce, 
compatibility,  quality,  and  reliability.  This 
will,  of  course,  be  related  to  the  completeness 
of  data.  In  some  cases,  qualified  engineering 
judgment  may  decide  that  in  spite  of 
apparently  complete  data,  the  high 
performance  or  other  critical  characteristics 
of  the  item  require  retention  of  the  present 
source.  If  such  decision  is  made,  the  file  shall 
include  documentation  in  the  form  of  specific 
information,  such  as  difficulties  experienced 
by  the  present  manufacturer  in  producing  a 
satisfactory  item  or  the  existence  of  unique 
production  skills  in  the  present  source. 

(7)  Steps  10  and  11.  Can  the  data  be 
developed  to  make  up  a  reliable  technical 
data  package?  This  implies  a  survey  of  the 
specified  omissions  with  careful 
consideration  tO'determine  the  resources 
available  to  supply  each  missing  element 
Such  resources  will  vary  from  simple 
referencing  of  standard  engineering 
publications  to  more  complex  development  of 
drawings  with  the  alternatives  of  either 
obtaining  such  drawings  or  developing 
performance  specifications.  In  some  cases, 
certain  elements  of  data  are  missing  because 
they  have  been  properiy  restricted.  If, 
however,  there  has  been  no  advance 
substantiation  of  the  right  to  restrict,  the  part 
should  be  further  researched.  If  the  answer  to 
this  question  is  negative,  proceed  to  step  12; 
if  positive,  proceed  to  step  13  or  14. 

(8)  Step  12.  If  the  answer  to  the  question  in 
steps  10  and  11  is  no.  which  condition  is  the 
prime  element  in  this  decision,  the  lack  of 
data  or  the  unreliability  of  the  data?  Specific 
documentation  is  needed  to  support  this 
decision. 

(9)  Steps  13  and  14.  Estimate  the  time 
required  to  complete  the  data  package.  In 
those  cases  where  the  data  package  is  found 
inadequate  and  specific  additions  need  to  be 
developed,  an  estimate  of  the  time  required 
for  completion  must  be  made  in  order  to 


determine  if  breakout  of  the  part  is  feasible 
during  this  review  cycle  and  to  estimate  at 
what  point  in  the  remaining  life  of  the  part 
the  data  package  could  be  available. 


E-303.3 
21). 


Dtta  completion  phase  (stsps  15- 


(a)  The  data  completion  phase  involves 
acquiring  or  developing  the  missing  elements 
of  information  to  reach  a  determination  on 
both  adequacy  of  the  technical  data  package 
and  the  restriction  of  rights  to  data.  It  may 
involve  various  functional  responsibilities, 
such  as  examination  of  past  contracts, 
queries  directed  to  Industry  or  to  other 
Government  agencies,  inspection  of  the  part 
reverse  or  other  engineering  work  to  develop 
drawings  and  write  specifications, 
arrangements  with  the  present  source  for 
licensing  or  technical  assistance  to  new 
manufacturers,  and  negotiations  for  purchase 
of  rights  to  data.  Additional  research  and 
information  requests  should  be  expeditiously 
Initiated  on  those  parts  where  there  is  a 
reasonable  expectation  of  breakout.  Because 
this  phase  is  time-consuming,  it  should  take 
place  concurrently  with  other  phases  of  the 
review. 

(b)  At  the  beginning  of  the  data  completion 
phase,  the  part  falls  into  one  of  the  following 
four  steps— 

(1)  Step  15.  The  data  package  is  complete 
and  adequate  and  the  Government  has 
sufficient  rights  for  acquisition  purposes. 
Such  paris  require  no  further  data  analysis. 
Proceed  to  step  22. 

(2)  Step  10.  The  Government  has  rights  to 
existing  data.  The  data  package  is  incomplete 
but  there  is  a  reasonable  expectation  that  the 
missing  elements  can  be  supplied.  Proceed  to 
step  19. 

(3)  Step  17.  The  data  package  is  complete, 
but  suitable  Government  rights  to  the  data 
have  not  been  established.  Proceed  to  step 
2a 

(4)  Step  18.  Neither  rights  nor  completeness 
of  data  is  adequately  established;  therefore, 
the  part  requires  further  research.  Proceed  to 
step  2a 

(c)  Step  19.  Obtain  or  develop  the 
necessary  data  for  a  suitable  data  package. 
Reverse  engineering  to  develop  acquisition 
data  may  be  used  if  there  is  a  clear  indication 
that  the  costs  of  reverse  engineering  will  be 
less  than  the  savings  anticipated  from 
competitive  acquisition.  If  there  is  a  choice 
between  reverse  engineering  and  the 
purchase  of  data  (step  21),  the  decision  shall 
be  made  on  the  basis  of  relative  costs, 
quality,  time,  and  other  pertinent  factors. 

(d)  Step  20.  Establish  the  Government's  and 
contractor's  rights  to  the  data.  Where 
drawings  and  data  cannot  be  identified  to  a 
contract,  the  following  guidelines  should  be 
applied — 

(1)  Where  drawings  and  data  bear  legends 
which  warn  of  copyright  or  patent  rights,  the 
effect  of  such  legends  shall  be  resolved 
according  to  law  and  policy;  however,  the 
existence  of  patent  or  copyright  restrictions 
does  not  per  se  preclude  securing  competition 
with  respect  to  the  parts  described  (see  FAR 
Subpart  27.3/DFARS  Subpart  227.3). 

(2)  If  the  technical  data  bears  legends 
which  limit  the  Government's  right  to  use  the 
data  for  breakout  and  it  is  determined  that 


reasonable  grounds  exist  to  question  the 
current  validity  of  the  restrictive  markings, 
the  contracting  officer  will  be  notified  to 
initiate  the  validation  procedures  at  DFARS 
Subpart  2274. 

(3)  Where  drawings  and  data  are  unmarked 
and,  therefore,  free  of  limitation  on  their  use. 
they  shall  be  considered  available  for  use  in 
acquisition,  unless  the  acquiring  office  has 
clear  evidence  to  the  contrary  (see  DFARS 
Subpart  227.4). 

(4)  The  decision  process  in  situations 
described  in  paragraphs  (d)  (1),  (2),  and  (3)  of 
this  subsection  requires  the  exercise  of  sound 
discretion  and  judgment  and  embraces  legal 
considerations.  In  no  case  shall  a  decision  be 
made  without  review  and  approval  of  that 
decision  by  legal  counsel. 

(5)  If  the  validation  procedures  in 
paragraph  (d)(2]  of  this  subsection  establish 
the  Government's  right  to  use  the  data  for 
breakout  the  Government  shall  attempt  to 
obtain  competition  pursuant  to  the  decisions 
resulting  from  concurrent  technical  and 
economic  evaluation. 

(e)  Step  21.  If  restrictions  on  the  use  of  data 
are  established,  determine  whether  the 
Government  can  buy  rights  to  the  required 
data.  Use  the  procedure  in  DFARS  Subpart 
227,4. 

E-303.4    Tachnical  evaluation  phase  (steps 
22-37), 

(a)  Introduction.  (1)  The  purposes  of 
technical  evaluation  are  to  determine  the 
development  status,  design  stability,  high 
performance,  and/or  critical  characteristics 
such  as  safety  of  personnel  and  equipment; 
the  reliability  and  effective  operation  of  the 
system  and  equipment  in  which  the  parts  are 
to  be  used;  and  to  exercise  technical 
judgment  as  to  the  feasibility  of  breaking  out 
the  parts.  No  simple  and  universal  rules 
apply  to  each  determination.  The  application 
of  experience  and  responsible  judgment  is 
required.  Technical  considerations  arise  in 
several  elements  of  the  decision  process,  e.g., 
in  determining  adequacy  of  the  data  package 
(steps  e-14). 

(2)  Certain  manufacturing  conditions  may 
reduce  the  field  of  potential  sources. 
However,  these  conditions  do  not  justify  the 
restriction  of  competition  by  the  assignment 
of  restrictive  AMCs  for  the  following 
reasons — 

(i)  Parts  produced  from  doss  1  castings 
and  similar  type  forgings.  The  process  of 
developing  and  providing  the  acceptability  of 
high-integrity  castings  and  forgings  requires 
repetitive  performance  by  a  controlled  source 
for  each  casting  or  forging  along  identical 
hnes  to  those  which  result  in  initial 
acceptability  of  the  item.  The  particular 
manufacturer's  process  becomes  the 
controlling  factor  with  regard  to  the 
acceptability  of  any  such  item.  However, 
other  firms  can  produce  class  1  castings  and 
similar  type  forgings  and  provide  the 
necessary  inspection,  or  the  part  may  be 
acquired  from  other  sources  which  use 
castings  or  forgings  from  approved 
(controlled)  source(s). 

(ii)  Parts  produced  from  master  or 
coordinated  tooling,  e.g.,  numerically 
controlled  tapes.  Such  parts  have  features 
(contoured  surfaces,  hole  locations,  etc.) 


delineated  according  to  unique  master  tooHng 
or  tapes  and  are  manufactured  to  minimum/ 
maximum  limits  and  must  be  replaceable 
without  additional  tailoring  or  fitting.  These 
parts  cannot  be  manufactured  or  configured 
by  a  secondary  pattern  or  jigs  independent  of 
the  master  tooling  and  cannot  be 
manufactured  to  requisite  tolerances  of  fit  by 
use  of  commercial  precision  machinery.  In 
this  context  jigs  and  fixtures  used  only  for 
ease  of  production  are  not  considered  master 
tooling.  However,  master  tooling  may  be 
reproduced. 

(iii)  Parts  requiring  special  test  and/or 
inspection  facilities  to  determine  and 
maintain  ultra-precision  quality  for  the 
function  or  system  integrity.  Subistantiation 
and  inspection  of  the  precision  or  quality 
cannot  be  accomplished  without  specialized 
test  or  Inspection  facilities.  Testing  is  often 
done  by  the  actual  manufacturer  under  actual 
operating  use.  However,  such  special  test 
inspection  facilities  may  be  available  at  other 
firms. 

(b)  Design  procedures  (steps  22-31).  (1) 
Step  22.  Will  a  design  change  occur  during 
anticipated  lead  time?  If  affirmative,  proceed 
to  step  23;  if  negative,  proceed  to  step  24. 

(2)  Step  23.  Specify  the  design  change  and 
assign  an  appropriate  code. 

(3)  Step  24.  Is  a  satisfactory  part  now  being 
produced?  Concurrently  with  the  research 
and  completion  of  data,  a  technical 
determination  is  required  as  to  the 
developmental  status  of  the  part.  With  the 
frequent  telescoping  of  the  development/ 
production  cycle  as  well  as  constant  product 
improvement  throughout  the  active  life  of 
equipment  parts  are  frequently  subject  to 
design  changes.  The  present  source,  if  a 
prime  contractor,  is  usually  committed  to 
Incorporate  the  latest  changes  in  any 
deliveries  under  a  production  order.  In 
considering  the  part  for  breakout  an 
assessment  must  be  made  of  the  stability  of 
design,  so  that  in  buying  from  a  new  source 
the  Government  will  not  be  purchasing  an 
obsolete  or  incompatible  part.  The  question 
of  obsolescence  or  noncompatibihty  is  to 
some  extent  under  Government  control. 
Screening  for  breakout  on  parts  that  are 
anticipated  to  undergo  design  change  should 
be  deferred  until  design  stability  is  attained. 

(4)  Step  25.  Can  a  satisfactory  part  be 
produced  by  a  new  source?  Determine 
whether  technical  reasons  prohibit  seeking  a 
new  source.  The  fact  that  the  present  source 
has  not  yet  been  able  to  produce  a 
satisfactory  part  (step  24)  does  not  preclude 
another  source  from  being  successful.  If  the 
answer  to  step  24  or  26  is  affirmative. 
proceed  simultaneously  to  steps  27  and  38.  If 
the  answer  to  step  26  is  negative,  proceed  to 
step  26. 

(5)  Step  26.  If  the  present  source  is 
producing  an  unsatisfactory  part  but 
technical  reasons  prohibit  seeking  a  new 
source,  specify  the  reasons. 

(6)  Step  27.  Does  the  part  require  prior 
qualification  or  other  approval  testing?  If  the 
answer  is  positive,  proceed  to  step  28;  if 
negative,  proceed  to  step  32. 

(8)  Step  28.  Specify  the  requirement 

(9)  Step  29.  Estimate  the  time  required  to 
qualify  •  new  source. 
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(10)  Step  3a  l»  there  cun«ntiy  a  (jualifi^d 
Bource? 

(11)  Step  3L  Who  is  respoitsible  for 
qiwIificatioM  of  the  subcontractor,  present 
prime  contractor,  the  Covenunent.  or  aa 
independent  testing  agency? 

(i)  If  a  quali&ed  source  is  currently  in 
existence,  the  review  should  consider  who 
will  be  responsible  for  qualification  in  the 
event  of  competitive  acquisition.  If 
qualification  testing  is  such  that  it  can  be 
performed  by  the  selected  source  under  a 
preproduction  or  first  article  clause  in  the 
contract,  the  costs  of  initial  approval  should 
be  reflected  In  the  offers  received.  If  the  part 
requires  initial  qualification  tests  by  some 
other  agency  such  as  the  present  prime 
contractor,  the  Government,  an  independent 
testing  agent  outside  the  Government,  or  by 
technical  facilities  within  the  departments, 
out-of-pocket  costs  may  be  incurred  if  the 
part  is  competed.  An  estimate  of  qualification 
costs  should  then  be  made  and  recorded  In 
such  cases. 

(i:)  Where  facilities  within  the  Government 
are  not  adequate  for  testing  or  quahfication. 
or  outside  agencies  such  as  the  equipment 
contractor  cannot  or  will  not  do  the  job.  the 
economics  of  qualification  may  be 
unreasonable,  and  a  narrative  statement  of 
these  facts  should  replace  the  cost  estimate. 
Whenever  possible,  such  as  in  the  case  of 
engine  qualification  tests,  economy  of 
combined  qualification  tests  should  be 
considered. 

(c)  Quality  assurance  procedures  (steps 
32-33).  Quality  control  aiid  inspection  is  a 
primary  consideration  when  making  a 
decision  to  breakout  Where  the  prime 
cor.tractor  performs  quality  assurance 
functions  beyond  those  of  the  part 
manufacturer  or  other  sources,  the 
Government  may — 

(1)  Develop  the  same  quality  control  and 
inspection  capability  in  the  manufacturer's 
plant: 

(2)  Assume  the  responsibility  for  quality;  or 

(3)  Undertake  to  obtain  the  quality 
assurance  services  from  another  source, 
possibly  the  prime  contractor. 

(4)  Step  32.  Who  is  now  responsible  for 
quality  control  and  inspection  of  the  part? 

(5)  Stop  33.  Can  a  new  source  be  assigned 
responsibility  for  quality  control?  Is  the  level 
of  the  quality  assurance  requirements 
specified  in  the  system  contract  necessary  for 
the  screened  part?  The  minimum  quality 
assurance  procedures  for  each  part  shall  be 
confirmed. 

(i)  A  new  source  shall  be  considered  if— 

(A)  Any  essential  responsibility  (e.g..  bum- 
in,  reliability,  maintainability)  retained  by  the 
prime  contractor  for  the  part  and  its 
relationship  to  the  end  Item  can  be 
eliminated,  shifted  to  the  new  source,  or 
assumed  by  the  Government; 

(B)  The  prime  contractor  will  provide  the 
needed  quality  assurance  services; 

(C)  The  Government  can  obtain  competent, 
impartial  services  to  perform  quality 
assurance  responsibility;  or 

(D)  The  new  source  can  maintain  an 
adequate  quality  assurance  program, 
inspection  system,  or  inspection  appropriate 
for  the  part 

(ii)  li  the  prime  contractor  has 
responsibility  for  quality  that  a  new  source 


cannot  assume  or  obtain,  or  that  the 
Government  cannot  undertake  or  eliminate, 
consideration  of  the  new  source  is  precluded. 

(dj  Tooling  procedures  (steps  34-^7J.  (IJ 
Step  34.  Is  tooling  or  other  spedal  equipment 
required? 

(21  Step  3S.  Specify  the  type  of  tooUi«. 

(3)  Step  3&  Estimate  additional  acquisition 
leadtlme  for  setup  and  for  tooling. 

(4)  Step  37.  Does  the  Government  possess 
this  fooling?  If  tooling  or  special  equipment  is 
required  for  production  of  the  part  the  types 
and  quantities  should  be  specified. 
Investigation  can  then  be  made  as  to  whether 
the  Government  possesses  sach  tooling  and 
can  make  it  available  to  a  new  source.  A 
requirement  for  «pec4al  tooling  is  not 
necessarily  a  deterrent  to  competitive 
solicitation  for  parts.  The  Government  may 
find  it  desirable  to  purchase  the  needed 
tooling  and  furnish  it  to  the  new  source.  In 
this  case,  the  costs  can  be  determined  with 
reasonable  accuracy.  However,  if  new 
sources  can  provide  the  tooling  or  special 
equipment,  this  will  be  reflected  in 
competitive  prices  and  should  not  nonnaily 
require  further  analysis. 

E-303.S    Economic  evaluation  phaae 
(steps  38-56). 

(a)  Economic  evaluation  concerns 
identification  and  estimation  of  breakout 
savings  and  direct  cost  offsets  to  breakout 
The  economic  evaluation  phase  is  composed 
of  the  three  segments  detailed  in  paragraphs 
(b)  through  (d)  of  this  subsection. 

(b)  Development  of  savings  data  (steps  38- 
40J.  (1)  Step  38.  Estimate  remaining  program 
life  cycle  buy  value. 

(2)  Step  39.  Apply  either  a  savings  factor  of 
2S  percent  or  one  determined  under  local 
conditions  and  experience. 

(3)  Step  40.  Multiply  the  remaining  program 
life  cycle  buy  value  by  the  savings  factor  to 
obtain  the  expected  future  savings,  if  the  part 
is  coded  for  breakout. 

(c)  Computation  of  breakout  costs  (steps 
41-47).  Several  groups  of  costs  must  be 
collected,  summarized  and  compared  to 
estimated  savings  to  properly  determine  the 
economics  of  breakout.  These  costs  include — 

(1)  Direct  costs  (steps  41-45).  Direct  costs 
of  breakout  normally  include  all  expenditures 
which  are  direct  and  wholly  identifiable  to  a 
specific  successful  breakout  action,  and 
which  are  not  reflected  in  the  part  unit  price. 
Examples  of  direct  costs  include  Government 
tooHng  or  special  test  equipment 
qualification  testing,  quality  control 
expenses,  and  industry  participation  costs 
(such  as  completion  of  the  Contractor 
Technical  Information  Data  Record)  if  borne 
by  the  Government 

(1)  Step  41.  Estimate  the  cost  to  the 
Government  for  tooling  or  special  equipment 

(ii)  Step  42.  Estimate  the  cost  if  any,  to  the 
Government  for  qualifying  the  new  source. 

(iii)  Step  43.  Estimate  the  cost  if  any,  to  the 
Government  for  assuring  quahty  control,  or 
the  cost  of  contracting  for  quality  control. 

(iv)  Step  44.  Estimate  the  cost  to  the 
Government  for  purchasing  rights  to  data. 

(v)  Step  45.  Add  estimated  total  direct  costs 
to  the  Government  to  breakout  the  item. 

(2)  Performance  specification  costs  (steps 
4»-47).  (i)  Step  46.  Is  the  breakout  candidate 
constructed  to  a  performance  specification? 


(ii)  Step  47.  If  the  answer  is  yes  in  step  48. 
add  performance  specification  breakout  cost 
estimate  elements  to  the  result  of  step  4S.  The 
addition  of  ^  unkno«vn  number  of 
nonstocked  parts  which  must  be  stocked  by 
the  supply  system  for  repairs  Is  a  significant 
element  of  cost  associated  with  the  decision 
to  compete  a  performance  specification 
assembly.  (The  same  situation  does  not  arise 
with  r«spect  to  a  design  specification 
assembly  since  virtually  all  spare  parts  used 
to  repair  such  an  assembly  are  essentially 
identical  to  parts  already  in  the  assembly.) 
The  cost  of  introducing  these  nonstocked 
parts  into  the  system  Indodes — 

(A)  Additional  catalog  costs.  The  number 
of  nonstocked  parts  forecasted  to  be  in  the 
competed  assembly,  multiplied  by  the 
variable  cost  of  cataloging  per  line  item. 

(B)  Additional  bin  opening  costs. 

The  number  of  nonstocked  parts  forecasted 
to  be  in  the  competed  assembly,  multiplied 
by  the  variable  cost  of  a  bin  opening  at  each 
of  the  locations  where  the  part  Is  to  be 
stocked. 

(C)  Additional  management  conts.  The 
number  of  nonstocked  parts  forecasted  to  be 
in  the  competed  assembly,  multiplied  by  the 
variable  cost  of  management  per  line  Item. 

(D)  Additional  technical  data  costs.  The 
cost  of  a  new  set  of  technical  data  for  the 
competed  assembly.  Ir.cluding  the  variable 
expenses  of  its  production,  reproduction,  and 
distribution. 

(H)  Additional  repair  tools  and  test 
equipment  costs.  The  costs  of  additional 
special  tools  and  test  equipment  not 
otherwise  required  by  the  existing  assembly. 

(F)  Additional  logistics  support  costs.  The 
costs  associated  with  the  new  Item  such  as 
spare  and  repair  parts,  technical  manuals, 
and  training. 

(d)  Comparison  of  savings  and  costs  (steps 
48-56).  Compare  estimated  breakout  costs  to 
forecasted  breakout  savings.  If  costs  exceed 
estimated  savings,  it  will  be  uneconomical  to 
compete  the  part.  Performance  specification 
parts  should  be  analyzed  to  ensure  that 
pertinent  breakout  costs  have  been 
considered  and,  if  it  is  not  economical  to 
breakout  the  part  whether  an  appropriate 
detailed  design  data  package  reduces  costs 
sufficiently  to  make  breakout  economical. 

(1)  Step  48.  Compare  total  costs  of  breakout 
(step  47)  to  estimated  savings  (step  40). 

(2)  Step  49.  Are  costs  of  breakout  greater  or 
less  than  estimated  savings?  If  greater, 
proceed  to  step  50:  if  yes,  proceed  to  step  51. 

(3)  Step  sa  Is  the  breakout  candidate 
constructed  to  a  performance  specification?  If 
no.  proceed  to  step  54;  if  yes.  proceed  to  step 
57. 

(4)  Step  SI.  U  It  appropriate  to  obtain  a 
detailed  design  data  package?  If  yes,  proceed 
to  step  52;  if  no,  proceed  to  step  54.  The 
decision  to  change  a  performance 
specification  port  to  a  detailed  design  part 
obviously  requires  a  critical  engineering 
examination  of  the  part  itself,  as  well  as  a 
review  of  the  Impact  such  a  change  might 
have  on  the  operational  effectiveness  of  the 
system  in  which  the  equipment  is  to  be 
employed.  Acquisition  of  a  performance 
specification  part  by  a  subsequently  acquired 
design  specification  subjecU  tite  Government 


to  the  additional  hazard  of  losir 
paid  for  the  development  of  the 
specification,  should  the  design 
during  the  contracting  leadtime 
Accordingly,  the  engineering  ev 
should  closely  review  design  sti 
the  anticipated  contracting  lead 
to  avoid  acquiring  an  obsolete  ( 
nonstandard  part  if  the  decisioi 
compete  It. 

(5)  Step  53.  Add  the  estimate( 
obtaining  a  detailed  design  dati 
the  results  of  step  45. 

(6)  Step  5JL  If  the  results  of  sti 
than  the  estimated  savings,  init 
obtain  a  detailed  design  data  pi 
Proceed  to  step  54  to  code  the  p 
period  until  It  can  be  rescreenei 
design  specification  package.  T 
determined  In  this  screening  sh 
assigned  a  suspense  date  comir 
the  leadtime  required  to  obtain 
design  data  package  (see  E-203 

(7)  Step  54.  Is  the  part  manufi 
prime  contractor?  If  yes,  code  tl 
3;  if  no,  proceed  to  step  55. 

(8)  Step  55.  Can  the  part  be  ai 
directly  firom  the  actual  manufa 
proceed  to  step  68;  if  yes,  code 
3  or  4,  as  applicable. 

(9)  Step  56.  Specify  the  reasoi 
to  obtain  the  part  from  the  actu 
manufacturer.  Code  the  part  A) 

E-303.6  Supply  faedback  phi 
65). 

(a)  The  supply  feedback  phat 
analysis  is  the  final  screening  p 
breakout  parts.  This  phase  in  ci 
all  AMC  2  parts  to  determine  If 
time  is  available  to  breakout  or 
Immediate  buy  and  to  communj 
information  to  the  inventory  mi 
responsible  for  the  requirement 
additional  time  factors  requirec 
the  part  are  added.  Total  time  i 
from  the  immediate  and  future 
the  result  compared  to  the  cum 
(Note:  Not  all  time  factors  listei 
each  part  screened.)  If  the  resu 
or  earlier  than  the  required  con 
part  is  coded  competitive  and  t 
to  qualify  additional  sources  at 
the  result  is  later  than  the  requi 
date,  action  to  compete  the  imr 
quantity  should  be  initiated  if  t 
manager  can  find  some  means 
later  delivery.  If  this  is  Impossi 
appropriate  records  should  be  i 
competitive  acquisition  of  the  r 
replenishment  buy  quantity.  If  I 
acceptable,  the  inventory  mane 
compute  requirements  for  the  p 
initiate  an  appropriate  purchas 

(b)  Procedures,  (l)  Step  57.  A 
additional  time  factors  requirec 
the  part  (steps  13. 14.  29.  and  3( 

(2)  Step  68.  Add  the  results  o 
date  of  this  review. 

(3)  Step  S&.  Compare  the  resi 
the  date  that  the  contract  or  on 
placed. 

(4)  Step  eo.  Is  the  result  of  Bt( 
than,  later  than,  or  the  same  as 
or  order  dste?  (If  earlier  or  the 
to  step  81;  if  later,  proceed  to  si 
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(il)  Step  47.  If  the  answer  is  yes  in  step  48. 
add  performance  specification  breakout  cost 
estimate  elements  to  the  result  of  step  45.  The 
addition  of  an  unknoivn  number  of 
nonstocked  parts  which  must  be  stocked  by 
the  supply  system  for  repairs  Is  a  significant 
element  of  cost  associated  with  the  decision 
to  compete  •  performance  specification 
assembly.  (The  same  situation  does  not  arise 
*vith  respect  to  a  design  specification 
assembly  since  virtually  all  spare  parts  used 
to  repair  such  an  assembly  are  essentially 
identical  to  parts  already  in  the  assembly.) 
The  coe!  of  introducing  these  nonstocked 
parts  into  the  system  indi«dee — 

(A)  Additional  catalog  costs.  The  number 
of  nonstocked  parts  forecasted  to  be  In  the 
competed  assembly,  multiplied  by  the 
variable  cost  of  cataloging  per  line  Item. 

(B)  Additional  bin  opening  costs. 

The  number  of  nonstocked  parts  forecasted 
to  be  in  the  competed  assembly,  multiplied 
by  the  variab'.e  cost  of  a  bin  opening  at  each 
of  the  locations  where  the  part  is  to  be 
stocked. 

(C)  Additional  management  cont.s.  The 
number  of  nonstocked  parts  forecasted  to  bo 
in  the  competed  assembly,  multiplied  by  the 
variable  cost  of  management  per  line  item. 

fD)  Additional  technical  data  costs.  The 
cost  of  a  new  set  of  technical  data  for  the 
competed  assembly,  including  the  variable 
expenses  of  its  production,  reproduction,  and 
distribution. 

(E)  Additional  repair  tools  and  test 
equipment  costs.  The  costs  of  additional 
special  tools  and  test  equipment  not 
otherwise  required  by  the  existing  assembly. 

{¥]  Additional  logistics  support  costs.  The 
costs  associated  with  the  new  Item  such  as 
spare  and  repair  parts,  technical  manuals, 
and  training. 

(d)  Comparison  of  savings  and  costs  (steps 
48-56).  Compare  estimated  breakout  costs  to 
forecasted  breakout  savings.  If  costs  exceed 
estimated  savings,  it  will  be  uneconomical  to 
compete  the  part.  Performance  specification 
parts  should  be  analyzed  to  ensure  that 
pertinent  breakout  costs  have  been 
considered  and,  if  it  is  not  economical  to 
breakout  the  part  whether  an  appropriate 
detailed  design  data  package  reduces  costs 
sufficiently  to  make  breakout  economical. 

(1)  Step  48  Compare  total  costs  of  breakout 
(step  47)  to  estimated  savings  (step  40). 

(2)  Step  49.  Are  costs  of  breakout  greater  or 
less  than  estimated  savings?  if  greater, 
plw^ed  to  step  50;  if  yes,  proceed  to  step  51. 

(3)  Step  5a  Is  the  breakout  candidate 
constructed  to  a  performance  specification?  If 
no,  proceed  to  step  54;  if  yes.  proceed  to  step 
57. 

(4)  Step  51.  Is  it  appropriate  to  obtain  a 
detailed  design  data  package?  If  yes,  proceed 
to  step  52;  if  no,  proceed  to  step  54.  The 
decision  to  change  a  performance 
specification  part  to  a  detailed  design  part 
obviously  requires  a  critical  engineering 
examination  of  the  part  itself,  as  well  as  a 
review  of  the  impact  such  a  change  might 
have  on  the  operational  effectiveness  of  the 
system  in  which  the  equipment  is  to  be 
employed.  Acquisition  of  a  performance 
specification  part  by  a  subsequently  acquired 
design  specification  subjects  the  Government 


to  the  additional  hazard  of  losing  the  money 
paid  for  the  development  of  the  design 
specification,  should  the  design  be  altered 
during  the  contracting  leadtime  period. 
Accordingly,  the  engineering  evaluation 
should  closely  review  design  stability  over 
the  anticipated  contracting  leadtime  in  order 
to  avoid  acquiring  an  obsolete  or 
nonstandard  part  if  the  decision  Is  made  to 
compete  It. 

(5)  Step  53.  Add  the  estimated  cost  of 
obtaining  a  detailed  design  data  package  to 
the  results  of  step  45. 

(6)  Step  5X  If  the  results  of  step  52  are  less 
than  the  estimated  savings,  Initiate  action  to 
obtain  a  detailed  design  data  package. 
Proceed  to  step  54  to  code  the  part  for  a 
period  until  it  can  be  rescreened  ushig  the 
design  specification  package.  The  code 
determined  in  this  screening  shall  be 
assigned  a  suspense  date  commensurate  with 
the  leadtime  required  to  obtain  the  detailed 
design  data  package  (see  E-203(b)). 

(7)  Step  54.  Is  the  part  manufactured  by  the 
prime  contractor?  If  yes,  code  the  part  AMC 
3;  if  no,  proceed  to  step  55. 

(8)  Step  55.  Can  the  part  be  acquired 
directly  from  the  actual  manufacturer?  If  no, 
proceed  to  step  56;  if  yes,  code  the  part  AMC 
3  or  4.  as  applicable. 

(9)  Step  S8.  Specify  the  reasons  for  Inability 
to  obtain  the  part  from  the  actual 
manufacturer.  Code  the  part  AMC  5.   - 

E-303.6    Supply  fMdtMck  phaM  («t«p«  57- 
65). 

(a)  The  supply  feedback  phase  of  the 
analysis  is  the  final  screening  phase  for 
breakout  parts.  This  phase  in  completed  for 
all  AMC  2  parts  to  determine  if  su^icient 
time  Is  available  to  breakout  on  the 
Immediate  buy  and  to  communicate  this 
information  to  the  inventory  manager 
responsible  for  the  requirement.  First,  all 
additional  time  factors  required  to  breakout 
the  part  are  added.  Total  time  is  subtracted 
from  the  immediate  and  future  buy  date  and 
the  result  compared  to  the  current  date. 
(Note:  Not  all  time  factors  listed  apply  to 
each  part  screened.)  If  the  result  is  the  same 
or  earlier  than  the  required  contract  date,  the 
part  is  coded  competitive  and  action  is  begun 
to  qualify  additional  sources  as  necessary.  If 
the  result  is  later  than  the  required  contract 
date,  action  to  compete  the  immediate  buy 
quantity  should  be  initiated  if  the  inventory 
manager  can  find  some  means  of  accepting 
later  delivery.  If  this  is  impossible,  the 
appropriate  records  should  be  annotated  for 
competitive  acquisition  of  the  next 
replenishment  buy  quantity.  If  late  delivery  Is 
acceptable,  the  inventory  manager  should 
compute  requirements  for  the  part  and 
initiate  an  appropriate  purchase  requisition. 

(b)  Procedures.  (1)  Step  57.  Add  all 
additional  time  factors  required  to  breakout 
the  part  (steps  13, 14,  29,  and  36). 

(2)  Step  66.  Add  the  results  of  step  57  to  the 
date  of  this  review. 

(3)  Step  50.  Compare  the  result  of  step  58  to 
the  date  that  the  contract  or  order  must  be 
placed. 

(4)  Step  00.  Is  the  result  of  step  59  earlier 
than,  later  than,  or  the  same  as  the  contract 
or  order  date?  (If  earher  or  the  same,  proceed 
to  step  SI;  if  later,  proceed  to  step  63.) 


(5)  Step  61.  Can  supply  accept  late 
delivery?  If  yes,  proceed  to  step  62;  if  no, 
proceed  to  step  63. 

(6)  Step  82.  Notify  the  inventory  manager  to 
compute  requirements  and  Initiate  a  purchase 
requisition.  Proceed  to  step  64. 

(7)  Step  63.  Code  the  part  AMC  2. 
Insufficient  time  to  compete  on  this  buy. 

(8)  Step  64.  Code  the  part  AMC  2. 

(9)  Step  65.  Begin  actions  to  qualify  new 
sources,  if  required  and  possible. 

E-304    Umltad  scrtenlng  procedur**. 

(a)  Limited  screening  procedures  are  only 
appropriate  when  the  full  screening  process 
cannot  be  completed  for  a  part  in  sufficient 
time  to  support  an  immediate  buy 
requirement  If  limited  screening  does  not 
result  in  a  competitive  AMC  and  the  part  is 
characterized  by  a  high  buy  value  and  high 
buy  quantity  in  the  annual  buy  forecast  full 
screening  procedures  shall  be  Immediately 
initiated. 

(b)  Limited  screening  procedures  cover 
only  the  essential  points  of  data  and 
technical  evaluations  more  completely 
described  in  full  screening  procedures  (see  B- 
303).  Extensive  legal  review  of  rights  or 
technical  review  of  data  is  not  required;  nor 
Is  backup  information  on  type  and  extent  of 
qualification  testing,  quality  control 
procedures  and  master  tooling  required.  A 
summary  flow  chart  of  the  limited  screening 
decision  steps  is  provided  at  Exhibit  III. 

(c)  The  limited  screening  decision  steps  are 
followed  sequentially  if  the  answer  to  the 
question  in  each  step  is  affirmative.  If  any 
step  is  answered  in  the  negative,  proceed 
directly  to  step  10. 

(1)  Step  1.  Assemble  all  available  data  and 
establish  a  file  for  each  part.  Collect 
identification  data,  relevant  data  obtained 
from  Industry,  contracting  and  technical 
history  data  and  current  status  of  the  part 
(see  E-303.1). 

(2)  Step  2.  Do  the  available  documents 
establish  Government  rights  to  use  the  data 
for  acquisition  purposes?  If  the  Government's 
rights  to  use  data  in  its  possession  Is 
questionable,  resolution  of  the  rights  must 
continue  beyond  award  of  the  immediate 
buy. 

(3)  Step  3.  Is  the  data  package  sufficient 
accurate,  and  legible?  If  the  Government  does 
not  have  in  its  possession  sufficient,  accurate, 
or  legible  data,  action  shall  be  promptly 
initiated  to  resolve  the  deficiency  for  the  next 
buy. 

(4)  Step  4.  Is  the  design  of  the  port  stable 
over  the  anticipated  acquisition  leadtime? 

(5)  Step  5.  Is  a  satisfactory  part  now  being 
produced? 

(6)  Step  0.  Can  the  part  be  acquired  from  a 
new  source  without  prior  qualification  testing 
or  other  approval  testing? 

(7)  Step  7.  Can  the  Government  or  a  new 
source  be  responsible  for  quality  assurance? 

(B)  Step  &  Can  the  part  be  manufactured 
without  master  or  coordinated  tooling  or 
other  special  equipment;  if  no.  Is  there  more 
than  one  source  which  has  the  tooling  or 
special  equipment? 

(9)  Step  9.  Assign  AMC  2.  Proceed  to  step 
11. 

(10)  Step  la  Assign  AMC  3. 4.  or  S,  as 
appropriate. 


(11)  Step  11.  Establish  the  date  of  the  next 
review  (see  E-104(c)  and  E-203(b)). 

Part  4— Contractor's  Assistanoa 

E-400    QoneraL 

(a)  Contractor's  assistance  in  screening 
shall  be  requested  on  provisioned  and 
replenishment  parts  after  consideration  of  the 
benefit  expected  from  the  contractor's 
technical  information  and  the  cost  to  the 
Government  of  obtaining  such  assistance. 

(b)  Contractor's  assistance  shall  not  be 
requested  for  parts  covered  by  Government/ 
industry  specifications,  commercially 
available  parts  or  parts  for  which  data  is 
already  available. 

(c)  Arrangements  entered  Into  with 
contractor  to  obtain  technical  information 
shall  provide  that — 

(1)  Contractors  will  exert  their  best  effort 
to  make  impartial  technical  evaluations  using 
applicable  technical  data  and  the  experience 
of  competent  personnel:  and 

(2)  No  costs  to  the  Government  will  be 
incurred  for  duplicate  screening  of  parts. 

E-40 1    Contrsctor**  technical  evatuatton 
procedurea. 

(a)  Contractor's  technical  evaluation  for  the 
screening  process  shall  be  required 
contractually  by  incorporating  MIL-STD-789, 
which  delineates  the  contractor's 
responslblhties  and  procedures  and 
prescribes  use  of  the  contractor  DD  Form 
1416,  Technical  Information  Record,  and  the 
DD  Form  1418-1,  Technical  Data 
Identification  Checklist  a  copy  of  each 
document  hsted  on  DD  Form  1418-1,  and 
other  substantive  data  that  was  used  In 
developing  the  contractor's 
recommendations. 

(b)  When  M1I/-STD-789  Is  Incorporated  in 
a  contract,  the  DD  Form  1423,  Contract  Data 
Requirements  List  shall  specify  the 
requirement  for  the  submission  of  DD  Form 
1416,  Technical  Information  Record,  and  DD 
Form  1418-1,  Technical  Data  Identification 
Checklist  In  accordance  with  MlL-STD-789. 

Part  5— Reporting  System 

E-500    QanaraL 

This  part  prescribes  reports  regarding  the 
breakout  program  which  cannot  be  obtained 
from  other  sources.  These  reports  are  used  to 
evaluate  the  effectiveness  of  breakout 
programs,  establish  a  baseline  for  all  spare 
part  acquisitions,  and  identify  trends  in  spars 
parts  acquisition. 

E-601    Raports. 

(a)  Spare  Parts  Breakout  Screening  Report 
(RCS  DD  P»L(Q&S,^)714A).  This  is  a 
cumulative  semi-annual  report  reflecting  the 
accomplishments  of  the  breakout  program. 
The  report  describes  the  results  of  full  and 
limited  screening  for  provisioning  and 
replenishment  parts  by  number  of  different 
NSNs  for  each  AMC  Departments  and 
agencies  shall  also  maintain  actual  coat  data 
attributable  to  the  Spare  Parts  Breakout 
Program  which  shall  be  forwarded  on  this 
report  semi-annually. 

(b)  Spare  Ports  Acquisition  Report  (RCS 
DDP&LfQsSAJ  714B).  This  Is  a  cumufetlve 
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««:mi-aflnual  report  for  all  purd»a«eii  made  of 
spare  parts  during  th«  current  fiscal  year. 
This  report  describes  the  number  and 
extended  dollsr  value  of  different  NSNs 
purchased  for  each  AMC.  Departments  and 
agencies  shall  also  maintain  actual  savings 
(or  cost  avoidance)  data  attributable  to  the 
Spare  Parts  Breakout  Program  %vhich  shall  be 
forwarded  on  this  report  semi-annually. 
Because  of  extraneous  factors  such  as 
contracting  leadtimes  and  changes  in  spare 
parts  requirements,  this  report  will  not 
always  reflect  the  acquisition  of  the  parts 
screened  during  a  reporting  period  (contained 
on  the  Spare  Parts  Breakout  Screening 
Report).  Also,  it  will  not  show  in  all  instances 
how  the  part  was  actually  acquired.  This 
report  is  intended  to  be  an  indication  of  the 
success  of  the  breakout  program,  and 
designed  to  show  trends  in  the  coding  and 
data  available  to  buyers  in  the  acquisition 
package. 

C-502    Reporting  procedures. 

(aj  Departments  and  agencies  shall 
maintain  and  forward  semi-annual  reports. 
The  aeoood  semi-annual  report  in  a  fitM:al 
year  shall  reflect  cumulative  totals  for  the 
current  fiscal  year  using  the  formats  in 
Exhibits  IV  and  V. 

(b)  The  reports  will  be  due  no  later  than  45 
days  after  the  end  of  each  period  designated. 

(c)  Submissions  will  be  aiade  to  thfi 
Assistant  Secretary  of  Liefense  (Production 
and  Logisticul.  ATTN;  Deputy  Assistant 
Secretary  for  Logistics, 


E-503    ftepoftlnglnstruettona.     ,^ 

(a)  Spare  parts  breakout  screening  report 
Using  the  format  in  Exhibit  IV.  provide  the 
following — 

(1)  Enter  reporting  activity  name,  fiscal 
year,  and  period  ending. 

(2)  For  each  AMC/AMSC  listed,  enter  the 
number  of  different  NSNs  for  which  screening 
was  completed  during  the  period.  Show  zeros 
where  applicable.  This  should  be  done  for 
both  full  and  limited  screening. 

(3)  Report  the  total  costs  of  the  breakout 
program  incurred  for  the  period.  Although 
this  will  be  primarily  labor  costs,  it  should 
also  include  appropriate  prorated  costs  of 
ADP  services,  office  overhead,  data  retrieval 
service  costs,  etc.  (see  E-303.5). 

(b)  Spare  parts  acquisition  report  Using 
the  formal  in  Exhibit  V.  provide  the 
following — 

(1)  Enter  reporting  activity  name,  fiscal 
year,  and  period  ending. 

[2\  For  each  AMC/AMSC  listed,  enter  the 
number  of  different  NSNs  purchased  during 
the  current  fiacal  year  and  their  extended 
dollar  value. 

(3)  Report  the  actual  breakout  program 
savings  or  cost  avoidances  as  measured  by 
completed  acquisition  (not  anticipated 
acquisitions).  Price  differentials  should  be 
measured  on  each  acquisition  where  a 
breakout  action  has  taken  place.  They  should 
equal  the  difference  between  the  previous 
contract  unit  price  and  the  current  contract 
unit  price,  times  the  number  of  units 
purchased. 
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Supplement.  Copies  can  be  obtained  from: 
Defense  Acquisition  Regulations  System. 
OUSD(A).  Washington.  DC  20301-3000. 
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Appendix  F— Material  Inspection  and 
Receiving  Report 

Sec. 

Part  1— Introduction. 
F-101    General. 
F-102    Applicability. 
F-103    Use. 
F-104    Application. 
F-105    Forms. 
'  Part  2— Contract  Quality  Assurance  (CQA) 
on  Shipments  Between  Contractors. 
F-201    Instructions. 
Part  J— Preparation  of  the  DD  Form  250  and 
DD  Form  250c. 
F-301    Preparation  instructions. 
F-302    Mode/method  of  shipment  codes. 
F-303    Consolidated  shipments. 
F-304    Multiple  consignee  instructions. 
F-305    Correction  Instructions. 
F-306    Invoice  instructions. 
F-307    Packing  list  instructions. 
F-308    Receiving  instructions. 
Part  4— Distribution  of  DD  Form  250  and  DD 
Form  250c, 
F-401     Distribution. 
Part  5 — Preparation  of  the  DD  Form  250-1 
(Loading  Report). 
F-501    Instructions. 
Part  6— Preparation  of  the  DD  Form  250-1 
(Discharge  Report). 
F-601     Instructions. 
Part  7— Distribution  of  the  DD  Form  250-1. 
F-701    Distribution. 
F-702    Corrected  DD  Form  250-1. 
Authority:  5  U.S.C.  301, 10  U.S.C  2202.  DoD 
Directive  5000.35.  FAR  subpart  1.3. 

Part  1 — Introduction 

F-101    General 

This  appendix  contains  procedures  and 
instructions  for  the  use,  preparation,  and 
distribution  of  the  material  inspection  and 
receiving  report  (MIRR)  (DD  Form  250  series) 
and  commercial  shipping/pocking  lists  used 
to  document  Government  contract  quality 
assurance. 

F-102    Applicat><!ity. 

(a)  The  provisions  of  this  appendix  apply  to 
supplies  or  services  acquired  by  DoD  when 
the  clause  at  252.246-7000,  Material 
Inspection  and  Receiving  Report  is  included 
in  the  contract  If  the  contract  contains  the 
clause  at  FAR  52.21J-1.  Fast  Payment 
Procedure,  the  contractor  may  elect  not  to 
prepare  a  DD  Form  25a 

(b)  When  DoD  provides  quality  assurance 
or  acceptance  services  for  non-DoD 
activities,  prepare  a  MIRR  using  the 
instructions  in  this  appendix,  unless 
otherwise  specified  in  the  contract. 

F-103    Um. 

(a)  The  DD  Form  250  is  a  multipurpose 
report  used — (1)  To  provide  evidence  of 
Government  contract  quality  assurance  at 
origin  or  destination: 

(2)  To  provide  evidence  of  acceptance  at 
origin  or  destination: 

(3)  For  packing  lists: 

(4)  For  receiving; 

(5)  For  shipping: 

(6)  As  a  contractor  invoice:  and 

(7)  As  commercial  invoice  support. 


(b)  Do  not  use  the  DD  Form  250  for 
shipments — (1)  By  subcontractors,  unless  the 
subcontractor  is  shipping  directly  to  the 
Government  or 

(2)  Of  contract  inventory. 

(c)  The  contractor  prepares  the  MIRR. 
except  for  entries -that  an  authorized 
Government  representative  is  required  to 
complete. 

(d)  Use  the  DD  Form  250-1— (1)  For  bulk 
movements  of  petroleum  products  by  tanker 
or  barge  to  cover — 

(i)  Origin  or  destination  acceptance  of 
cargo:  or 

(ii)  Shipment  or  receipt  of  Government 
owned  products. 

(2)  To  send  quality  data  to  the  point  of 
acceptance  in  the  case  of  origin  inspection  on 
FOB  destination  deliveries  or  preinspection 
at  product  source.  Annotate  the  forms  with 
the  words  "INSPECTED  FOR  QUALITY 
ONLY." 

F-104    Applicatioa 

(a)  DD  Form  250.  (1)  Use  the  DD  Form  250 
for  delivery  of  contract  line,  subline,  exhibit 
line,  or  exhibit  subline  items.  Do  not  use  the 
DD  Form  250  for  those  exhibit  line  or  exhibit 
subline  items  on  a  DD  Form  1423.  Contract 
Data  Requirements  List,  that  indicate  no  DD 
Form  250  is  required. 

(2)  If  the  shipped  to,  marked  for.  shipped 
from,  mode  of  shipment,  contract  quality 
assurance  and  acceptance  data  are  the  same 
for  more  than  one  shipment  made  on  the 
same  day  under  the  same  contract 
contractors  may  prepare  one  MIRR  to  cover 
all  such  shipments. 

(3)  If  the  volume  of  the  shipment  precludes 
the  use  of  a  single  car,  truck,  or  other  vehicle, 
prepare  a  separate  MIRR  for  the  contents  of 
each  vehicle. 

(4)  When  a  shipment  is  consigned  to  an  Air 
Force  activity  and  the  shipment  includes 
items  of  more  than  one  federal  supply  class 
(FSC)  or  material  management  code  (MMC). 
prepare  a  separate  DD  Form  250  for  items  of 
each  of  the  FSCs  or  MMCs  in  the  shipment. 
However,  the  cognizant  Goverrment 
representative  may  authorize  a  single  DD 
Form  250,  listing  each  of  the  FSCs  or  MMCs 
included  in  the  shipment  on  a  separate 
continuation  sheet  The  MMC  appears  as  a 
suffix  to  the  national  stock  number 
applicable  to  the  item. 

(5)  Consolidation  of  Petroleum  Shipments 
on  a  Single  MIRR— (i)  Continental  United 
States.  Contractors  may  consolidate  multiple 
car  or  truck  lend  shipments  of  petroleum 
made  on  the  same  day,  to  the  same 
destination,  against  the  same  contract  line 
item,  on  one  MIRR.  To  permit  verified  tion  of 
motor  deliveries,  assign  each  load  a  load 
number  which  can  be  identified  to  the 
shipment  number  in  Block  2  of  the  DD  Form 
250.  Include  a  shipping  document 
(commercial  or  government)  with  each 
individual  load  showing  as  a  minimum — 

(A)  The  shipper 

(B)  Shipping  point; 

(C)  Consignee; 

(D)  Contract  and  line  item  number: 

(E)  Product  identification: 

(F)  Gross  gallons  (bulk  only); 

(G)  Loading  temperature  (bulk  only); 
(K)  American  Petroleum  Institute  gravity 

(bulk  only); 


(I)  Identification  of  carrier's  equipment 
(I)  Serial  number  of  all  seals  applied;  and 
(K)  Signature  of  supplier's  representative. 
When  acceptance  is  at  destination,  the 
receiving  activity  retains  the  shipping 
document(s)  to  verify  the  entries  on  the 
consignee  copy  of  the  DD  Form  250 
forwarded  by  the  contractor  (reference  F-401. 
Table  1)  before  signing  Block  21E 

(ii)  Overseas.  The  same  criteria  as  for 
continental  U.S.  applies,  except  the 
consolidation  period  may  be  extended,  if 
acceptable  to  the  receiving  activity,  shipping 
activity.  Government  finance  office,  and  the 
authorized  Government  representative 
having  cognizance  at  the  contractor's  facility. 
In  addition,  the  contractor  may  include  more 
than  one  contract  line  item  in  each  DD  Form 
250  if  the  shipped  to.  marked  for.  shipped 
from,  mode  of  shipment,  contract  quality 
assurance,  and  acceptance  data  are  the  same 
for  all  line  items. 

(6)  Consolidation  of  Coal  Shipments  on  a 
Single  MIRR.  Contractors  may  consolidate 
multiple  railcar  or  truck  shipments  of  coal 
made  on  the  same  day,  to  the  same 
destination,  against  the  same  contract  line 
items,  on  one  MIRR.  To  permit  verification  of 
truck  deliveries,  assign  each  load  a  load 
number  which  can  be  identified  to  the 
shipment  number  in  Block  2  of  the  DD  Form 
250  and  the  analytical  test  report  Include  a 
commercial  shipping  document  with  each 
individual  truck  load  showing  as  a 
minimum — 

(i)  The  shipper 

(ii)  The  name  or  names: 

(iii)  Location  and  shipping  point  of  the  mine 
or  mines  from  which  the  coal  originates: 

(iv)  The  contract  number; 

(v)  The  exact  size  of  the  coal  shipped;  and 

(vi)  A  certified  weighmaster's  certification 
of  weight  for  the  fruckload. 

Include  a  waybill  with  each  rail  shipment 
showing  the  identical  informalion.  To  permit 
verification  of  ra-l  deliveries,  identify  each 
railcar  number  conprising  the  shipment  to 
the  shipment  number  in  Block  2  of  the  DD 
Form  250  and  the  analytical  test  report.  When 
acceptance  is  at  destination,  the  receiving 
activity  must  retain  the  shipping  document(s) 
to  verify  the  entries  on  the  consignee  copy  of 
the  DD  Form  250. 

(b)  DD  Form  250-1.  (1)  Use  a  separate  form 
for  each  tanker  or  barge  cargo  loaded. 

(2)  The  contractor  may  report  more  than 
one  barge  in  the  same  tow  on  a  single  form  if 
on  the  same  contract  and  consigned  to  the 
same  destination. 

(3)  When  liftings  involve  niore  than  one 
contract,  prepare  separate  forms  to  cover  the 
portion  of  cargo  loaded  on  each  contract. 

(4)  Prepare  a  separate  form  for  each 
product  or  grade  of  product  loaded. 

(5)  Use  a  separate  document  for  each 
tanker  or  barge  cargo  and  each  grade  of 
product  discharged. 

(6)  For  discharge,  the  contractor  may  report 
more  than  one  barge  in  the  same  tow  on  a 
single  form  if  from  the  same  loading  source. 

F-105    Fomtt. 

(a)  Contractors  may  get  MIRR  forms  from 
the  contract  administration  office  at  no  cost 
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(b)  Contractors  may  print  form 
that  the  format  and  dimensions  (1 
250  and  250c:  81/2  inches  x  11  in 
Form  250-1:  S 1/2  inches  x  14  ind 
Identical  to  the  MIRR  forms  print 
Government  and  that  the  forms  a 
provide  for  78  characters  per  prlr 
horizontally  and  62  lines  vertical 
border  for  the  DD  Form  250.  and 
vertically  border  to  border  for  th( 
250c. 

Part  2 — Contract  Quality  Assurai 
on  Shipments  Between  Contractc 

F-201    instructions. 

(a)  Use  the  supplier's  commerc 
document/packing  list  to  enter  p 
of  required  CQA  actions  at  suba 
Make  the  following  entries  on  thi 
commercial  shipping  document/| 

Required  CQA  of  listed  items  I 
performed. 

(Signature  of  Authorized  Govt  R 
Stamp) 


(Typed  Name  and  O^ice) 

(b)  Distribution  for  Govemmer 
shall  be — 

(1)  One  copy  with  shipment; 

(2)  One  copy  for  the  Govemme 
representative  at  consignee  (via 

(3)  One  copy  for  the  Govemme 
representative  at  consignor. 

Part  3— Preparation  of  the  DD  Fo 
DD  Form  250c 

F-301    Preparation  instruction 

(a)  General. 

(1)  Dates  shall  use  seven  spac( 
of  the  last  two  digits  of  the  year, 
alphabetic  month  abbreviation,  i 
digits  for  the  day.  For  example,  fi 
90SEP24. 

(2)  Addresses  shall  consist  of  I 
street  address/P.O.  box,  city,  sta 
code. 

(3)  Enter  to  the  right  of  and  on 
line  as  the  word  "Code"  in  Block 
12  and  in  Block  14 — (i)  The  Comi 
Government  Entity  Handbook  (F 

(ii)  DoD  Activity  Address  Dire 
(DODAAD)  code,  or 

(iii)  The  Military  Assistance  P 
Address  Directory  (MAP AD)  co< 

(4)  Enter  the  DODAAD.  CAGE 
MAP  AD  code  in  Block  13. 

(5)  The  data  entered  in  the  bio 
top  of  the  DD  Form  250c  must  be 
the  comparable  entries  in  Blocks 
of  the  DD  Form  25a 

(6)  Enter  overflow  data  from  ll 
250  in  Block  16  or  in  the  body  of 
250c  with  an  appropriate  cross  rt 
not  number  or  distribute  additioi 
250c  sheets,  solely  for  continuati 
23  data  as  part  of  the  MIRR. 

(7)  Do  not  include  classified  in 
the  MIRR.  MIRRs  shall  not  be  di 

(b)  Completion  instructions — 
(1)  Block  1 — Proc  instrument  i( 

(con  tract  J. 

(i)  Enter  the  13  position  alpha- 
basic  Procurement  Instrument  Id 
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eum  products  by  tanker 
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I)  Use  the  DD  Form  250 
iCt  line,  subline,  exhibit 
le  items.  Do  not  use  the 
;e  exhibit  line  or  exhibit 
3  Form  1423.  Contract 
ist.  that  indicate  no  DD 

>,  marked  for.  shipped 
int.  contract  quality 
tance  data  are  the  same 
pment  made  on  the 
ame  contract, 
are  one  MIRR  to  cover 

the  shipment  precludes 
r,  truck,  or  other  vehicle. 
IRR  for  the  contents  of 
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;  shipment  includes 
le  federal  supply  class 
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IMCs  in  the  shipment. 
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ulk  only); 
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(I]  IdentiPication  of  carrier's  equipment: 
(I)  Serial  number  of  all  seals  applied:  and 
(K)  Signature  of  supplier's  representative. 
When  acceptance  is  at  destination,  the 
receiving  activity  retains  the  shipping 
document(s)  to  verify  the  entries  on  the 
consignee  copy  of  the  DD  Form  250 
forwarded  by  the  contractor  (reference  F-401. 
Table  1)  before  signing  Block  2ia 

(ii)  Overseas.  The  same  criteria  as  for 
continental  U.S.  applies,  except  the 
consolidation  period  may  be  extended,  if 
acceptable  to  the  receiving  activity,  shipping 
activity.  Government  finance  office,  and  the 
authorized  Government  representative 
having  cognizance  at  the  contractor's  facility. 
In  addition,  the  contractor  may  include  more 
than  one  contract  line  item  in  each  DD  Form 
250  if  the  shipped  to.  marked  for.  shipped 
from,  mode  of  shipment,  contract  quality 
assurance,  and  acceptance  data  are  the  same 
for  all  line  items, 

(6)  Consolidation  of  Coal  Shipments  on  a 
Single  MIRR.  Contractors  may  consolidate 
multiple  railcar  or  truck  shipments  of  coal 
made  on  the  same  day,  to  the  same 
destination,  against  the  same  contract  line 
items,  on  one  MIRR.  To  permit  verification  of 
truck  deliveries,  assign  each  load  a  load 
number  which  can  be  identified  to  the 
shipment  number  in  Block  2  of  the  DD  Form 
250  and  the  analytical  test  report.  Include  a 
commercial  shipping  document  with  each 
individual  truck  load  showing  as  a 
minimum — 

(i)  The  shipper 

(ii)  The  name  or  names: 

(iii)  Location  and  shipping  point  of  the  mine 
or  mines  from  which  the  coal  originates; 

(iv)  The  contract  number 

(v)  The  exact  size  of  the  coal  shipped:  and 

(vi)  A  certified  weighmaster's  certification 
of  weight  for  the  truckload. 

Include  a  waybill  with  each  rail  shipment 
showing  the  identical  information.  To  permit 
verification  of  ra'l  deliveries,  identify  each 
railcar  number  comprising  the  shipment  to 
the  shipment  number  in  Block  2  of  the  DD 
Form  250  and  the  analytical  test  repor*.  When 
acceptance  is  at  destination,  the  receiving 
activity  must  retain  the  shipping  document(s) 
to  verify  the  entries  on  the  consignee  copy  of 
the  DD  Form  250. 

(b)  DD  Form  250-1.  (1)  Use  a  separate  form 
for  each  tanker  or  barge  cargo  loaded. 

(2)  The  contractor  may  report  more  than 
one  barge  in  the  same  tow  on  a  single  form  If 
on  the  same  contract  and  consigned  to  the 
same  dcstinatioa. 

(3)  When  liftings  involve  more  than  one 
contract,  prepare  separate  forms  to  cover  the 
portion  of  cargo  loaded  on  each  contract. 

(4)  Prepare  a  separate  form  for  each 
product  or  grade  of  product  loaded. 

(5)  Use  a  separate  document  for  each 
tanker  or  barge  cargo  and  each  grade  of 
product  discharged. 

(6)  For  discharge,  the  contractor  may  report 
more  than  one  barge  in  the  same  tow  on  a 
single  form  if  from  the  same  loading  source. 

F-105    Fonns. 

(a)  Contractors  may  get  MIRR  forms  from 
the  contract  administration  o^ice  at  no  cost 


(b)  Contractors  may  print  forms  provided 
that  the  format  and  dimensions  (DD  Forms 
250  and  250c:  81/2  inches  x  11  inches,  DD 
Form  2S0-1:  81/2  inches  x  14  inches)  are 
identical  to  the  MIRR  forms  printed  by  the 
Government  and  that  the  forms  are  cast  to 
provide  for  78  characters  per  printed  image 
horizontally  and  02  lines  vertically  border  to 
border  for  the  DD  Form  250,  and  81  lines 
vertically  border  to  border  for  the  DD  Form 
250c. 

Part  2— Contract  QxiaUty  Assurance  (CQA) 
on  Shipments  Between  Contractors 

F-201    Instructions. 

(a)  Use  the  supplier's  commercial  shipping 
document/packing  list  to  enter  performance 
of  required  CQA  actions  at  subcontract  level. 
Make  the  following  entries  on  the  supplier's 
commercial  shipping  document/packing  list: 

Required  CQA  of  listed  items  has  been 
performed. 

(Signature  of  Authorized  Govt.  Rep.  or  DoD 
Stamp) 

(Date) 

(Typed  Name  and  Office) 

(b)  Distribution  for  Government  purposes 
shall  be — 

(1)  One  copy  with  shipment; 

(2)  One  copy  for  the  Government 
representative  at  consignee  (via  mail);  and 

(3)  One  copy  for  the  Government 
representative  at  consignor. 

Part  3— Preparation  of  the  DD  Form  250  and 
DD  Form  250c 

F-301    Preparation  instnicttont. 

(a)  General 

(1)  Dates  shall  use  seven  spaces  consisting 
of  the  last  two  digits  of  the  year,  three 
alphabetic  month  abbreviation,  and  two 
digits  for  the  day.  For  example.  90AUG07. 
90SEP24. 

(2)  Addresses  shall  consist  of  the  name, 
street  address/P.O.  box.  city,  state,  and  ZIP 
code. 

(3)  Enter  to  the  right  of  and  on  the  same 
line  as  the  word  "Code"  in  Blocks  9  through 
12  and  in  Block  14 — (i)  The  Commercial  and 
Government  Entity  Handbook  {H4/H8)  code, 

(ii)  DoD  Activity  Address  Directory 
(DODAAD)  code,  or 

(iii)  The  Military  Assistance  Program 
Address  Directory  (MAP AD)  code. 

(4)  Enter  the  DODAAD.  CAGE  (H4/H8),  or 
MAP  AD  code  in  Block  13. 

(5)  The  data  entered  in  the  blocks  at  the 
top  of  the  DD  Form  250c  must  be  identical  to 
the  comparable  entries  in  Blocks  1.  2, 3,  and  6 
of  the  DD  Form  25a 

(6)  Enter  overflow  data  from  the  DD  Form 
250  in  Block  18  or  in  the  body  of  the  DD  Form 
250c  with  an  appropriate  cross  reference.  Do 
not  number  or  distribute  additional  DD  Form 
250c  sheets,  solely  for  continuation  of  Block 
23  data  as  part  of  the  MIRR. 

(7)  Do  not  include  classified  information  In 
the  MIRR.  MIRRs  shall  not  be  classified. 

(b)  Completion  instructions — 
.(1)  Block  1 — Proc  instrument  iden 

(contract]. 

(i)  Enter  the  13  position  alpha-numeric 
basic  Procurement  Instrument  Identification 


Number  (PUN)  of  the  contract.  When 
applicable,  enter  the  four  alpha-numeric  call/ 
order  serial  number  which  is  supplementary 
to  the  13  position  basic  PIIN.  This  number  is 
also  referred  to  as  the  Supplementary 
Procurement  Instrument  Identification 
Number  (SPIIN).  Use  SPUNs  for  (also  see 
204.70)— 

(A)  Delivery  orders  under  indefinite 
delivery  type  contracts; 

(B)  Orders  under  basic  ordering 
agreements;  and 

(C)  Calls  under  blanket  purchase 
agreements. 

(ii)  Except  as  indicated  in  paragraph  (iii), 
do  not  enter  supplementary  numbers  used  in 
conjunction  with  basic  PIINs  to  identify — 

(A)  Modifications  of  contracts  and 
agreements; . 

(B)  Modifications  to  calls/orders;  or 

(C)  Document  numbers  representing 
contracts  written  between  contractors. 

(iii)  When  shipping  instructions  are 
furnished  by  telephone  or  TWX  message  and 
shipment  is  made  before  receipt  of  the 
confirming  contract  modification  (SF  30, 
Amendment  of  Solicitation  /Modification  of 
Contract),  enter  the  contract  modification  six 
digit  number  or  the  two  digit  call  or  order 
number  immediately  following  the  PIIN  or 
call/order  four  digit  SPUN. 

(iv)  For  DoD  delivery  orders  on  non-DoD 
contracts,  enter  the  non-DoD  contract  number 
Immediately  below  the  PU  number. 


,  Proc  mstrunioot  Mof) 
(contract) 


DSA400-90-F-16e4 ._ 
GS-O0OS-«1917 


(Order)  Kk). 


(v)  When  a  contract  number  other  than  PU 
number  is  used,  enter  that  contract  number. 

(2)  Block  2 — Shipment  No.  (i)  The  shipment 
number  has  a  three  alpha  character  prefix 
and  a  four  numeric  or  alpha-numeric  serial 
number. 

(A)  The  prime  contractor  shall  control  and 
assign  the  shipment  number  prefix.  The 
shipment  number  shall  consist  of  three 
alphabetic  characters  for  each  "Shipped 
From"  address  (Block  11).  The  shipment 
number  prefix  shall  be  different  for  each 
"Shipped  From"  address  and  shall  remain 
constant  throughout  the  life  of  the  contract 
The  prime  contractor  may  assign  separate 
prefixes  when  shipments  are  made  from 
different  locations  within  a  facility  identified 
by  one  "Shipped  From"  address. 

(B)  Number  the  first  shipment  0001  for 
shipments  made  under  the  contract  or 
contract  and  order  number  shown  in  Block  1 
from  each  "Shipped  From"  address,  or 
shipping  location  within  the  "Shipped  From" 
address.  Consecutively  number  all 
subsequent  shipments  with  the  identical 
shipment  number  prefix. 

(J)  Use  alpha-numeric  serial  numbers  when 
more  than  9.999  numbers  are  required. 
Serially  assign  alpha-numeric  numbers  with 
the  alpha  in  the  first  position  (the  letters  I 
and  O  shall  not  be  used)  followed  by  the 
three  position  numeric  serial  number.  Use  the 
following  alpha-numeric  sequence: 

AOOO  throu^  A990  (10,000  through  10,999) 


BOOO  through  B990  (11.000  through  11.999) 
ZOOO  through  Z999  (34.000  through  34.909) 

(2)  When  this  series  is  completely  used, 
start  over  with  0001. 

(ii)  Reassign  the  shipment  number  of  the 
initial  shipment  where  a  "Replacement 
Shipment"  is  involved  (Block  16(d)(6)). 

(iii)  The  prime  contractor  shall  control 
deliveries  and  on  the  final  shipment  of  the 
contract  shall  end  the  shipment  number  with 
a  "Z."  Where  the  final  shipment  is  from  other 
than  the  prime  contractor's  plant  the  prime 
contractor  may  elect  either  to: 

(A)  Direct  the  subcontractor  making  the 
final  shipment  to  end  that  shipment  number 
with  a  "Z";  or 

(B)  Upon  determination  that  all 
subcontractors  have  completed  their 
shipments,  to  correct  the  DD  Form  250  (see  F- 
305)  covering  the  final  shipment  made  from 
the  prime  contractor's  plant  by  addition  of  a 
"Z"  to  that  shipment  number. 

(iv)  Contractors  follow  the  procedures  in  F- 
306  to  use  commercial  invoices. 

(3)  Block  »-4)ate  Shipped.  Enter  the  date 
the  shipment  is  released  to  the  carrier  or  the 
date  the  services  are  completed.  If  the 
shipment  will  be  released  afier  the  date  of 
CQA  and/or  acceptance,  enter  the  estimated 
date  of  release.  When  the  date  Is  estimated, 
enter  an  "E"  after  the  date.  Do  not  delay 
distribution  of  the  MIRR  for  entry  of  the 
actual  shipping  date.  Reissuance  of  the  MIRR 
is  not  required  to  show  the  actual  shipping 
date. 

(4)  Block  4-^/L  TCN.  When  applicable, 
enter — 

(i)  The  commercial  or  Government  bill  of 
lading  number  after  "B/L;" 

(ii)  The  transportation  control  number  after 
"TGN**  (when  a  TCN  is  assigned  for  each  line 
item  on  the  DD  Form  250  under  Block  18 
instructions,  insert  "See  Block  16");  and 

(iii)  The  initial  (line  haul)  mode  of  shipment 
code  in  the  lower  right  comer  of  the  blodt 
(see  F-302). 

(5)  Block  S— Discount  Terms,  (i)  The 
contractor  may  enter  the  discount  in  terms  of 
percentages  on  all  copies  of  the  MIRR. 

(ii)  Use  the  procedures  in  F-30e  when  the 
MIRR  is  used  as  an  invoice. 

(8)  Block  8— Invoice  No./date.  (i)  The 
contractor  may  enter  the  invoice  number  and 
actual  or  estimated  date  of  invoice 
submission  on  all  copies  of  the  MIRR.  When 
the  date  is  estimated,  enter  an  "E"  after  the 
date.  Do  not  correct  MIRRs  other  than 
Invoice  copies  to  refiect  the  actual  date  of 
Invoice  submission. 

(ii)  Use  the  procedures  in  F-306  when  the 
MIRR  Is  used  as  an  invoice. 

(7)  Block  7— Page/of. 
Consecutively  number  the  pages  of  the 

MIRR.  On  each  page  enter  the  total  number 
of  pages  of  the  MIRR. 

(8)  Block  8 — Acceptance  point 
Enter  an  ~S"  for  Origin  or  "D"  for 

destination. 

(9)  Block  9 — Prime  contractor/code. 
Enter  the  code  and  address. 

(10)  Block  10— Administered  by /code. 
Enter  the  code  and  address  of  the  contrac'. 

administration  office  (CAO)  cited  in  the 
contract 

(11)  Block  11— Shipped  froro/code/POa 
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(i)  Enter  the  code  and  address  of  the 
"Shipped  From"  location.  If  identical  to  Block 
9,  enter  "See  Block  9." 

(ii)  For  performance  of  services  line  items 
which  do  not  require  delivery  of  items  upon 
completion  of  services,  enter  the  code  and 
address  of  the  location  at  which  the  services 
were  performed.  If  the  DD  Form  250  covers 
performance  at  multiple  locations,  or  if 
identical  to  Block  9.  enter  "See  Block  9." 

(iii)  Enter  on  the  same  line  and  to  the  right 
of  "FOB"  an  "S"  for  Origin  or  "D"  for 
Destination  as  specified  in  the  contract.  Enter 
an  alphabetic  "O"  if  the  "FOB"  point  cited  in 
the  contract  is  other  than  origin  or 
destination. 

(iv)  For  destination  or  origin  acceptance 
shipments  involving  discount  terns,  enter 
"DISCOUNT  EXPEDITE"  in  at  least  one-half 
inch  outline-type  style  letters  across  Blocks 
11  and  12.  Do  not  obliterate  other  information 
in  these  blocks. 

(12)  Block  12— Payment  will  be  made  by/ 
code.  Enter  the  code  and  address  of  the 
payment  office  cited  in  the  contract. 

(13)  Block  la— Shipped  to/code.  Enter  the 
code  and  address  from  the  contract  or 
shipping  instructions. 

(14)  Block  14— Marked  for/ code.  Enter  the 
code  and  address  from  the  contract  or 
shipping  instructions.  When  three-character 
project  codes  are  provided  in  the  contract  or 
shipping  instructions,  enter  the  code  in  the 
body  of  the  block,  prefixed  by  "Proj";  do  not 
enter  in  the  code  block. 

(15)  Block  15— Item  No.  Enter  the  item 
number  used  in  the  contract 

(i)  Use  item  numbers  under  the  Uniform 
Contract  Line  Item  Numbering  System  (see 
204.71). 

(ii)  Position  the  item  numbers  as  follows— 

(A)  For  item  numbers  with  four  or  less 
digits,  enter  the  number  immediately  to  the 
left  of  the  vertical  dashed  line  and  prefix 
them  with  zeros,  to  achieve  four  digits. 

(B)  For  item  numbers  with  six  digits,  with 
alpha  digits  in  the  final  two  positions,  enter 
the  last  two  digits  to  the  right  of  the  vertical 
dashed  line. 

(C)  For  item  numbers  with  six  digits,  wiih 
numbers  in  the  final  two  positions,  enter  the 
first  four  digits  immediately  to  the  left  of  the 
vertical  dashed  line.  Do  not  use  the  last  two 
digits. 

(iii)  Line  item  numbers  not  in  accordance 
with  the  Uniform  Contract  Line  Item 
Numbering  System  may  be  entered  without 
regard  <o  positioning. 

(16)  Block  16— Stock/part  No./description. 
(!)  Use  single  or  double  spacing  between  line 
items  when  there  are  less  than  four  line 
items.  Use  double  spacing  when  there  are 
four  or  more  line  items.  Enter  the  following 
for  each  line  item: 

(A)  The  national  stock  number  (NSN)  or 
noncatalog  number.  Where  applicable, 
include  a  prefix  or  suffix  If  a  number  is  not 
provided,  or  it  is  necessary  to  supplement  the 
number,  include  other  identification  such  as 
the  manufacturer's  name  or  federal  supply 
code  (as  published  in  Cataloging  Handbook 
H4-1).  and  the  part  number.  Show  additional 
part  numbers  in  parentheses  or  slashes.  Show 
the  descriptive  noun  of  the  item  nomenclature 
and  if  provided,  the  Government  assigned 
management/material  control  code.  The 


contractor  may  use  the  following  technique  in 
the  case  of  equal  kind  supply  items.  The  first 
entry  shall  be  the  description  without  regard 
to  kind.  For  example,  "Shoe-Low  Quarter- 
Black,"  "Resistor,"  "Vacuum  Tube,"  etc. 
Below  this  description,  enter  the  contract  line 
item  number  in  Block  15  and  Stock/Part 
number  followed  by  the  size  or  type  in  Block 
16. 

(B)  On  the  next  printing  line,  if  required  by 
the  contract  for  control  purposes,  enter  the 
make,  model,  serial  number,  lot  batch, 
hazard  indicator,  or  similar  description. 

(C)  On  the  next  printing  lines  enter — 

^7;  The  MIPR  number  prefixed  by  "MIPR" 
or  the  MILSTRIP  requisition  number(8)  when 
provided  in  the  contract:  or 

(2)  Shipping  instructions  followed  on  the 
same  line  (when  more  than  one  requisition  is 
entered)  by  the  unit  for  paj-ment  and  the 
quantity  shipped  against  each  requisition. 
Example: 
V048P0-185-750XY19059A— EA  5 
N0018801776038XY3211BA— E.\  200 
AT650803050051AAT6391J— EA  1000 

(D)  When  a  TCN  is  assigned  for  each  line 
item,  enter  on  the  next  line  the  transportation 
control  number  prefixed  by  "TCN." 

(ii)  For  service  line  items,  enter  the  word 
"SERVICE"  followed  by  as  short  a 
description  as  is  possible  in  no  more  than  20 
additional  characters.  Some  examples  of 
service  line  items  are  maintenance,  repair, 
alteration,  rehabilitation,  engineering, 
research,  development,  training,  and  testing. 
Do  not  complete  Blocks  4, 13,  and  14  when 
there  is  no  shipment  of  material. 

(iii)  For  all  contracts  administered  by 
Defense  Contract  Management  Command, 
with  the  exception  of  fast  pay  procedures, 
enter  and  complete  the  following: 

Gross  Shipping  Wt 

State  weight  in  pounds  only. 

(iv)  Starting  with  the  next  line,  enter  the 
following  as  appropriate  (entries  may  be 
extended  through  Block  20).  When  entries 
apply  to  more  than  one  line  item  in  the  MIRR. 
enter  them  only  once  after  the  last  line  item 
entry.  Reference  applicable  line  item 
numbers. 

(A)  Enter  in  capital  letters  any  special 
handling  instructions/limits  for  material 
environmental  control,  such  as  temperature, 
humidity,  aging,  freezing,  shock,  etc. 

(B)  When  a  shipment  is  chargeable  to  Navy 
appropriation  17X4911.  enter  the 
appropriation,  bureau  control  number  (BCN), 
and  authorization  accounting  activity  (AAA) 
number  (e.g.,  17X4911-14003-104). 

(C)  When  the  Navy  transaction  type  code 
(TC),  "2r-  or  "7T-  is  included  in  the 
appropriation  data,  enter  "TC  2T"  or  "TC 
7T." 

(D)  When  an  NSN  is  required  by  but  not 
cited  in  a  contract  and  has  not  been  furnished 
by  the  Government,  the  contractor  may  make 
shipment  without  the  NSN  at  the  direction  of 
the  contracting  officer.  Enter  the  authority  for 
such  shipment. 

(E)  When  Government  furnished  property 
(GFP)  is  included  with  or  incorporated  into 
the  line  item,  enter  the  letters  "GFP," 

(F)  When  shipment  consists  of 
replacements  for  supplies  previously 
furnished,  enter  in  capital  letters 


"REPL\CE.MENT  SHIPMENT."  (See  F-301, 
Block  17,  for  replacement  indicators). 

(G)  On  shipments  of  Government  furnished 
aeronautical  equipment  (GFAE)  under  Air 
Force  contracts,  enter  the  assignment 
AERNO  control  number,  e.^.,  "AERNO  60- 
6354." 

(H)  For  items  shipped  with  missing 
components,  enter  and  complete  the 
following: 

"Itt'm(s)  shipped  short  of  the  following 
component{s):  NSN  or  comparable 
identification Quantity 


,  Estimated  Value . 


Authority 

(I)  When  shipment  is  made  of  components 
which  were  short  on  a  prior  shipment,  enter 
and  complete  the  following; 

'These  components  were  listed  as 

shortages  on  shipment  number , 

date  shipped " 

(1)  When  shipments  involve  drums, 
cylinders,  reels,  containers,  skids,  etc., 
designated  as  returnable  under  contract 
provisions,  enter  and  complete  the  following: 

"Return  to ,  Quantity 

,  Item .  Ownership 

(Government/contractor)." 

(K)  Enter  the  total  number  of  shipping  , 
containers,  the  type  of  containers,  and  the 
container  number(s)  assigned  for  the 
shipment. 

(L)  On  foreign  military  salfs  (FMS) 
shipments,  enter  the  special  markings,  and 
FMS  case  identifier  from  the  contract.  Also 
enter  the  gross  weight. 

(M)  When  test/evalualion  results  are  a 
condition  of  acceptance  and  are  not  available 
prior  to  shipment,  the  following  note  shall  be 
entered  if  the  shipment  is  approved  by  the 
contracting  officer 

"Note:  Acceptance  and  payment  are 
contingent  upon  receipt  of  approved  test/ 
evaluation  results." 

The  contracting  officer  will  advise — 

(1)  The  consignee  of  the  results  (approval/ 
disapproval);  and 

(:;)  The  contractor  to  withhold  invoicing 
pending  attachment  of  the  approved  test/ 
evaluation  results. 

(N)  The  copy  of  the  DD  Form  250  required 
to  support  payment  for  destination 
acceptance  (top  copy  of  those  with  shipmeni) 
or  ARP  origin  acceptance  shall  be  identified 
as  follows:  enter  "PAYME.\T  COPY"  in 
approximately  one-half  inch  outline  type 
style  letters  with  "FORWARD  TO  BLOCK  12 
ADDRESS"  in  approximately  one-quarter 
inch  letters  immediately  below.  Do  not 
obliterate  any  other  entries. 

(O)  For  clothing  and  textile  contracts 
containing  a  bailment  clause,  enter  the  words 
"GFP  UNIT  VALUE." 

(P)  When  the  initial  unit  incorporating  an 
approved  value  engineering  change  proposal 
(VECP)  is  shipped,  enter  the  following 
statement 

This  is  the  initial  unit  delivered  which 

incorporates  VECP  No , 

Contract  Modification  No . 

dated 

(17)  Block  17— Quantity  shipped/received, 
(i)  Enter  the  quantity  shipped,  using  the  unit 
of  measure  in  the  contract  for  payment 
When  a  second  unit  of  measure  is  used  for 


Federal  Registi 


purposes  other  than  payment  en 
appropriate  quantity  directly  bel 
parentheses. 

(ii)  On  the  final  shipment  of  a  I 
contract  containing  a  clause  pen 
variation  of  quantity  and  an  und 
condition  exists,  the  prime  contn 
enter  a  "Z"  below  the  last  digit  c 
quantity.  Where  the  final  shipme 
other  than  the  prime  contractor' 1 
an  undemui  condition  exists,  the 
contractor  may  elect  either  to — 

(A)  Direct  the  subcontractor  m 
final  shipment  to  enter  a  "Z"  bel 
quantity;  or 

(B}  Upon  determination  that  al 
subcontractors  have  completed  t 
shipments,  correct  the  DD  Form  : 
305)  covering  the  final  shipment 
item  from  the  prime  contractor's 
addition  of  a  "Z"  below  the  quar 
use  the  "Z"  on  deliveries  which  ( 
exceed  the  contract  line  item  qui 

(iii)  For  replacement  shipment 
below  the  last  digit  of  the  quanti 
designate  first  replacement  "B" 
replacement,  etc.  Do  not  use  the 
shipment  indicator  "Z"  on  under 
deliveries  when  a  final  line  item 
replaced. 


(iv)  If  the  quantity  received  is 
quantity  shipped  and  all  items  ai 
apparent  good  condition,  enter  b 
mark.  If  different,  enter  actual  qi 
received  in  apparent  good  condi' 
quantity  shipped  and  circle.  The 
activity  will  annotate  the  DD  Foi 
stating  the  reason  for  the  differei 

(18)  Block  18— Unit.  Enter  the  . 
of  the  unit  measure  as  indicated 
contract  for  payment  Where  a  s 
measure  is  indicated  in  the  conti 
purposes  other  than  payment  or 
shipping  purposes,  enter  the  see* 
measure  directly  below  in  paren 
Authorized  abbreviations  are  lis 
STD-129,  Marking  for  Shipping  i 
For  example,  LB  for  pound,  SH  f 


(19)  Block  19— Unit  price.  The 
may.  at  its  option,  enter  unit  pric 
MIRR  copies,  except  as  a  minim 

(i)  The  contractor  shall  enter  t 
all  MIRR  copies  for  each  item  of 
fabricated  or  acquired  for  the  G< 
and  delivered  to  a  contractor  as 
furnished  property  (GFP).  Get  th 
from  Section  B  of  the  contract.  U 
price  is  not  available,  use  an  est 
estimated  price  should  be  the  co 
estimate  of  what  the  items  will  c 
Government.  When  the  price  is  1 
enter  an  "E"  after  the  unit  price. 
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"REPL\CEMENT  SHIPMENT."  (See  ¥-301. 
Block  17.  for  replacement  indicators). 

(G)  On  shipments  of  Government  furnished 
aeronautical  equipment  (GFAE)  under  Air 
Force  contracts,  enter  the  assignment 
AF:RN0  control  number,  e.g..  "AERNO  ao- 
6354." 

(H)  For  items  shipped  with  missing 
components,  enter  and  complete  the 
following: 

"Itum(s)  shipped  short  of  the  following 
component(s):  NSN  or  comparable 
identification ,  Quantity 


,  Estimated  Value . 


Authority  

(I)  When  shipment  is  made  of  components 
which  were  short  on  a  prior  shipment,  enter 
and  complete  the  following: 

'These  components  were  listed  as 

shortages  on  shipment  number , 

date  shipped " 

(I)  when  shipments  involve  drums, 
cylinders,  reels,  containers,  skids,  etc., 
designated  as  returnable  under  contract 
provisions,  enter  and  complete  the  following: 

"Return  to ,  Quantity 

.  Item .  Ownership 

(Government/contractor)." 

(K)  Enter  the  total  number  of  shipping 
containers,  the  type  of  containers,  and  the 
container  numbeiifs)  assigned  for  the 
shipment. 

(L)  On  foreign  military  salfs  (FMS) 
shipments,  enter  the  special  markings,  and 
FMS  case  identifier  from  the  contract.  Also 
enter  the  gross  weight. 

(M)  When  test/evalualion  lesults  are  a 
condition  of  acceptance  and  are  not  available 
prior  to  shipment,  the  following  note  shall  be 
entered  if  the  shipment  is  approved  by  the 
contracting  officer 

"Note:  Acceptance  and  payment  are 
contingent  upon  receipt  of  approved  test/ 
evaluation  results." 

The  contracting  officer  will  advise — 

(IJ  The  consignee  of  the  results  (approval/ 
disapproval);  and 

(:;)  The  contractor  to  withhold  invoicing 
pending  attachment  of  the  approved  test/ 
evaluation  results. 

(N)  The  copy  of  the  DD  Form  250  required 
to  support  payment  for  destination 
acceptance  (top  copy  of  those  with  shipment) 
or  ARP  origin  acceptance  shall  be  identified 
as  follows:  enter  "PAYMENT  COPr'  in 
approximately  one-half  inch  outline  type 
style  letters  with  "FORW.ARD  TO  BLOCK  12 
ADDRESS"  in  approximately  one-quarter 
inch  letters  immediately  below.  Do  not 
obliterate  any  other  entries. 

(O)  For  clothing  and  textile  contracts 
containing  a  bailment  clause,  enter  the  words 
"GFP  UNIT  VALUE." 

(P)  When  the  initial  unit  incorporating  an 
approved  value  engineering  change  proposal 
(VECP)  is  shipped,  enter  the  following 
statemenL- 

This  is  the  initial  unit  delivered  which 

incorporates  VECP  No , 

Contract  Modification  No , 

dated 

(17)  Block  17— Quantity  shipped/received, 
(i)  Enter  the  quantity  shipped,  using  the  unit 
of  measure  in  the  contract  for  payment. 
When  a  second  unit  of  measure  is  used  for 


purposes  other  than  payment,  enter  the 
appropriate  quantity  directly  below  in 
parentheses. 

(ii)  On  the  final  shipment  of  a  Hne  item  of  a 
contract  containing  a  clause  permitting  a 
variation  of  quantity  and  an  undemin 
condition  exists,  the  prime  contractor  shall 
enter  a  "Z"  below  the  last  digit  of  the 
quantity.  Where  the  final  shipment  is  from 
other  than  the  prime  contractor's  plant  and 
an  undemui  condition  exists,  the  prime 
contractor  may  elect  either  to — 

(A)  Direct  the  subcontractor  making  the 
final  shipment  to  enter  a  "Z"  below  the 
quantity;  or 

(B}  Upon  determination  that  all 
subcontractors  have  completed  their 
shipments,  correct  the  DD  Form  250  (see  F- 
305)  covering  the  final  shipment  of  the  line 
item  from  the  prime  contractor's  plant  by 
addition  of  a  "Z"  below  the  quantity.  Do  not 
use  the  "Z"  on  deliveries  which  equal  or 
exceed  the  contract  line  item  quantity. 

(iii)  For  replacement  shipments,  enter  "A" 
below  the  last  digit  of  the  quantity,  to 
designate  first  replacement,  "B"  for  second 
replacement,  etc.  Do  not  use  the  final 
shipment  indicator  "Z"  on  underrun 
deliveries  when  a  final  line  item  shipment  is 
replaced. 


17.  Quantity 

Ship/rec'd 

1000 

(10) 

Z 


(iv)  If  the  quantity  received  is  the  sanw 
quantity  shipped  and  all  items  are  in 
apparent  good  condition,  enter  by  a  check 
mark.  If  different,  enter  actual  quantity 
received  in  apparent  good  condition  below 
quantity  shipped  and  circle.  The  receiving 
activity  will  annotate  the  DD  Form  250 
stating  the  reason  for  the  difference. 

(18)  Block  18— Unit.  Enter  the  abbreviation 
of  the  unit  measure  as  indicated  in  the 
contract  for  payment.  Where  a  second  unit  of 
measure  is  indicated  in  the  contract  for 
purposes  other  than  payment  or  used  for 
shipping  purposes,  enter  the  second  unit  of 
measure  directly  below  in  parentheses. 
Authorized  abbreviations  are  listed  in  MIL- 
STD-129.  Marking  for  Shipping  and  Storage. 
For  example,  LB  for  pound,  SH  for  sheet. 


18.  Unit 

LB 

(SH) 


(19)  Block  19— Unit  price.  The  contractor 
may,  at  its  option,  enter  unit  prices  on  all 
MIRR  copies,  except  as  a  minimum: 

(i)  The  contractor  shall  enter  unit  prices  on 
all  MIRR  copies  for  each  item  of  property 
fabricated  or  acquired  for  the  Government 
and  delivered  to  a  contractor  as  Govenunenl 
furnished  property  (GFP).  Get  the  unit  price 
from  Section  B  of  the  contract.  If  the  unit 
price  is  not  available,  use  an  estimate.  The 
estimated  price  should  be  the  contractor's 
estimate  of  what  the  items  will  cost  the 
Government.  When  the  price  is  estimated, 
enter  an  "E"  after  the  unit  price. 


(ii)  Use  the  procedures  in  F-306  when  the 
MIRR  is  used  as  an  invoice. 

(iii)  For  clothing  and  textile  contracts 
containing  a  bailment  clause,  enter  the  cited 
Government  furnished  property  unit  value 
opposite  "GFP  UNIT  VALUE"  entry  in  Block 
16. 

(iv)  Price  all  copies  of  DD  Forms  250  for 
FMS  shipments  with  actual  prices,  if 
available.  If  actual  prices  are  not  available, 
use  estimated  prices.  When  the  price  is 
estimated,  enter  an  "E**  after  the  price. 

(20)  Block  20— Amount.  Enter  the  extended 
amount  when  the  unit  price  is  entered  in 
Block  19. 

(21)  Block  21 — Contract  quality  assurance 
(CQA).  (i)  The  words  "conform  to  contract" 
contained  in  the  printed  statements  in  Blocks 
A  and  B  relate  to  quality  and  to  the  quantity 
of  the  items  on  the  report.  Do  not  modify  the 
statements.  Enter  notes  taking  exception  in 
Block  16  or  on  attached  supporting 
documents  with  an  appropriate  block  cross 
reference. 

(ii)  When  a  shipment  is  authorized  under 
alternative  release  procedure,  attach  or 
include  the  appropriate  contractor  signed 
certificate  on  the  top  copy  of  the  DD  Form  250 
copies  distributed  to  the  payment  office  or 
attach  or  include  the  appropriate  contractor 
certificate  on  the  contract  administration 
office  copy  when  contract  administration 
(Block  10  of  the  DD  Form  250)  is  performed 
by  the  Defense  Contract  Management 
Command  (DCMC). 

(iii)  When  contract  terms  provide  for  use  of 
Certificate  of  Conformance  and  shipment  is 
made  under  these  terms,  the  contractor  shall 
enter  "Certificate  of  Conformance"  in  Block 
21A  on  the  next  fine  following  the  CQA  and 
acceptance  statements.  Attach  or  include  the 
appropriate  contractor  signed  certificate  on 
the  top  copy  of  the  DD  Form  250  copies 
distributed  to  the  payment  office  or  attach  or 
include  the  appropriate  certificate  on  the 
contract  administration  office  copy  when 
contract  administration  (Block  10  of  the  DD 
Form  250)  is  performed  by  DCMC.  In 
addition,  attach  a  copy  of  the  signed 
certificate  to,  or  enter  on.  copies  of  the  MIRR 
sent  with  shipment. 

(iv)  Origin.  (A)  The  authorized  Government 
representative  shall — 

(1)  Place  an  "X"  in  the  appropriate  CQA 
and/or  acceptance  box(es)  to  show  origin 
CQA  and/or  acceptance.  When  the  contract 
requires  CQA  at  destination  in  addition  to 
origin  CQA,  enter  an  asterisk  at  the  end  of 
the  statement  and  an  explanatory  note  in 
Block  16; 

(2)  Sipi  and  date; 

(3)  Enter  the  typed,  stamped,  or  printed 
name  and  office  DODAAD  code. 

(B)  When  alternative  release  procedures 
apply— 

(1)  The  contractor  or  subcontractor  shall 
complete  the  entries  required  under 
paragraph  (A)  and  enter  in  capital  letter* 
"ALTERNA'nVE  RELEASE  PROCEDURE"  on 
the  next  line  following  the  printed  CQA/ 
acceptance  statement. 

(2)  When  acceptance  is  at  origin  and 
contract  administration  is  performed  by  an 
office  other  than  DCMC,  the  contractor  shall 
furnish  the  four  payment  office  copies  of  the 
MIRR  to  the  authorized  Government 


representative  for  dating  and  signing  of  one 
copy  and  forwarding  of  all  copies  to  the 
payment  office. 

(3)  When  acceptance  is  at  origin  and 
contract  administration  is  performed  by 
DCMC,  furnish  the  contract  administration 
office  copy  of  the  MIRR  to  the  authorized 
Government  representative  for  dating  and 
signing  and  forwarding  to  the  contract 
administration  office  (see  F-401,  Table  1). 

(C)  When  fast  pay  procedures  apply,  the 
contractor  or  subcontractor  shall  enter  in 
capital  letters  'FAST  PAY"  on  the  next  Kne 
following  the  printed  CQA/acceptance 
statement.  When  CQA  is  required,  the 
authorized  Government  representative  shall 
execute  the  block  as  reqi^red  by  paragraph 
(A). 

P)  When  Certificate  of  Conformance 
procedures  apply,  inspection  or  inspection 
and  acceptance  are  at  source,  and  the 
contractor's  Certificate  of  Conformance  is 
required,  the  contractor  shall  make  entries 
required  by  paragraph  (iv)(A). 

fl)  For  contracts  administered  by  an  office 
other  than  DCMC,  furnish  the  four  payment 
office  copies  of  the  MIRR  to  the  authorized 
Government  representative  for  dating  and 
signing  of  one  copy,  and  forwarding  of  all 
copies  to  the  payment  office. 

(2j  For  contracts  administered  by  DCMC, 
furnish  the  contract  administration  office 
copy  of  the  MIRR  to  the  authorized 
Government  representative  for  dating  and 
signing  and  forwarding  to  the  contract 
administration  office  (see  F-401,  Table  1). 

(3)  When  acceptance  is  at  destination,  no 
entry  shall  be  made  other  than 
"CERTIFICATE  OF  CONFORMANCE." 

(v)  Destination.  (A)  When  acceptance  at 
origin  is  indicated  in  Block  21A,  no  entries 
shall  be  made  in  Block  2lB. 

(B)  When  CQA  and  acceptance  or 
acceptance  is  at  destination,  the  authorized 
Government  representative  shall — 

(IJ  Place  an  "X"  in  the  appropriate  box(es); 

(2)  Sign  and  date;  and 

(3)  Enter  typed,  stamped,  or  printed  name 
and  title. 

(C)  When  "ALTERNA'nVE  RELEASE 
PROCEDURE"  is  entered  in  Block  21A  and 
acceptance  is  at  destination,  the  authorized 
Govenmtent  representative  shall  complete 
the  entries  required  by  paragraph  (B). 

(D)  Forward  the  executed  payment  copy  or 
MILSCAP  format  identifier  PKN  or  PKP  to  the 
payment  office  cited  in  Block  12  within  4 
work  days  (5  days  when  MILSCAP  Format  is 
used)  after  delivery  and  acceptance  of  the 
shipment  by  the  receiving  activity.  Forward 
one  executed  copy  of  the  final  DD  Form  250 
to  the  contract  administration  office  cited  in 
Block  10  for  implementing  contract  closeout 
procedures,  except  where  a  Defense  Contract 
Management  Region  or  the  DLA  Finance 
Center  is  cited  as  the  payment  office  in  Block 
12. 

(E)  When  "FAST  PAY"  is  entered  in  Block 
21A.  make  no  entries  in  this  block. 

(22)  Block  22— Receiver's  use.  The 
receiving  activity  (Government  or  contractor) 
shall  use  this  block  to  show  receipt,  quantity, 
and  condition.  The  receiving  activity  shall 
enter  the  date  the  supplies  arrived.  For 
example,  when  off-loading  or  in^^hecking 
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occur*  subaequent  to  the  day  of  arrival  of  the 
carrier  at  the  installalioa  the  date  of  the 
carrier's  arrival  is  the  date  received  for 
purposes  of  this  block. 

(23)  Block  23— Contractor  use  only.  Self 
explanatory.   : 

F-302    Mods/Rwthod  of  shipment  code*. 


Code 


A 
B 
C 

D 

E 
F 

G 
H 
I 

J 
K 
L 
M 
N 
O 

P 
Q 


Oescription 


T 
U 
V 

w 

X 
Y 

z 

2 

3 
4 
5 
6 
7 
B 
9 


Motor,  trucUoad. 

Motor,  less  ttwn  trucMoad. 
Van  (unpacked,  uncrated  persorwil  or  Go*- 
«mft>e«  property). 

Onveaway.  Iruckaway.  towaway. 

Bus. 

M^Wary  Wrftft  Command  (Chanriei  and  Spe- 
cial Assignmen)  Airtift  Mission). 

Surface  parcet  post. 

Air  parcel  post 

Government  tnxto.  for  shipmerft  outside 
local  delivery  area. 

Air,  WMa  package  earner. 

RaiLcaHoad.' 

Rail,  less  tttan  canoad ' 

Surface,  freight  forwarder. 

LCXSAia 

Organic  military  ak  fmdudjng  aircraft  of  for- 
eign governments) 

Throogn  GovwnmeoJ  Bill  of  lading  (TQBIJ. 

CommerctaJ  air  fratght  (includes  reguUv  and 
expedited  service  provided  by  major  ar- 
Imes;  cnartsrs  ar>d  av  taxis). 

European  Distnbution  System  or  Pacific  Dia- 
tribulion  System. 

Scheduled  Truck  Service  (STS)  (applies  to 
contract  carriage,  guaranteed  traffic  rout- 
ings and/or  sctieduled  service. 

Air  freight  forwarder. 

QUICKTRAN& 

SEAVAN. 

Water.  r»rer,  lake,  coastal  (comrnercal) 

Bearer,  walk-tlvu  (customer  pickup  of  mate- 
rial). 

MHHaiy  Inlrattwater  Airlift  Senrlce. 

Milrtary  Sealift  Command  (MSC)  (controfled 
contract  or  arranged  space). 

Government  watercratt,  tjarge,  SgtHer. 

Rofl-on  RoH-otf  (RORO)  aemoe. 

Armed  Forces  Couner  Senrtce  (ARFCOS). 

Surface,  small  package  earner. 

Military  officiat  man  (MC>M) 

Express  mall. 

Pipeline. 

Local  dekvery  by  Government  or  commer- 
cial truck  fmdudes  on  t>asa  transfers: 
dekvenes  tietween  air,  water,  or  motor 
temrvnals;  and  adiacent  actn^ities).  Local 
dekver/  areas  are  identified  m  commercial 
earners'  tariffs  nrfnch  are  filed  arxj  ap- 
proved by  regulatory  auttwrities. 


'  Inckides    traHer/corWainer-orvflat-car    (exckjdina 
SEAVAN).  ^ 


F-303    CcNtsoHdated  shipments. 

When  individual  shipments  arc  held  at  the 
contractor's  plant  for  authorized 
transporiation  consolidation  to  a  single  bill  of 
lading,  the  contractor  may  prepare  tl^  DD 
Forma  250  at  the  time  of  CQA  or  acceptance 
prior  to  the  time  of  actual  shipment  (see 
Blocks). 

F-304    Mumple  consignee  instructions. 
The  contractor  may  prepare  one  MIRR 
when  the  identical  hne  item(8)  of  a  contract 
are  to  be  shipped  to  more  than  one  consignee, 
with  the  tame  or  varying  quantities,  and  the 
shipment  requires  origin  acceptance.  Prepare 


the  MIRR  uaing  the  procedures  in  this 
appendix  with  the  following  changes — 

(a)  Blocks  2.  4. 13.  and,  if  applicable.  14 — 
Enter  "See  Attached  Distribution  list" 

(b)  Block  15 — The  contractor  may  group 
item  numbers  for  identical  stock/part  number 
and  description. 

(g)  Block  17— Enter  the  "toUl"  quantity 
shipped  by  line  Item  or.  if  applicable,  grouped 
icjentical  line  items. 

(d)  Use  the  DD  Form  2S0c  to  list  each 
individual  "Shipped  To"  and  "Marked  For" 
with— 

(1)  Code(s)  and  complete  shipping  address 
and  a  sequential  shipment  number  for  each; 

(2)  Line  item  number^s): 

(3)  Quantity; 

(4)  MIPR  numb€r(8),  preceded  by  "MIPR," 
or  the  MILSTRIP  requisition  number,  and 
quantity  for  each  when  provided  in  the 
contract  or  shipping  instructions;  and 

(5)  If  applicable,  bill  of  lading  number, 
TCN,  and  mode  of  shipment  code. 

(e)  The  contractor  may  omit  those 
distribution  list  pages  of  the  DD  Form  250c 
that  are  not  applicable  to  the  consignee. 
Provide  a  complete  MIRR  for  all  other 
distribution. 

F-30S    Correction  instructions. 

Make  a  new  revised  MIRR  or  correct  the 
original  when,  because  of  errors  or  omissions. 
It  is  necessary  to  correct  the  MIRR  after 
distribution  has  been  made.  Use  data 
identical  to  that  of  the  original  MIRR.  Do  not 
correct  MIRRs  for  Blocks  19  and  20  entries. 
Make  the  corrections  as  follows — 

(a)  Circle  the  error  and  place  the  corrected 
information  in  the  same  block;  if  space  is 
limited,  enter  the  corrected  information  in 
Block  16  referencing  the  error  page  and  block. 
Enter  omissions  in  Block  16  referencing 
omission  page  and  block.  For  example — 

2.  SHIPMENT  NO. 

(AAAOOOl) 

See  Block  16 


17.  QUANTITY 

SHIP/REC'D 

19 

(17) 


16.  STOCK/PART  NO.  DESCRIPTION 
CORRECmONS: 
Refer  Block  2:  Change  shipment  No.  AAAOOl 
to  AAAOOIO  on  all  pages  of  the  MIRR. 
Refer  Blocks  15, 16, 17,  and  18,  page  2;  Delete 
in  entirety  Line  Item  No.  0006.  This  item 
was  not  shipped. 


(b)  When  corrections  have  been  made  to 
entries  for  line  items  (Block  15)  or  quantity 
(Block  17)  enter  the  words  "CORRECTIONS 
HAVE  BEEN  VERIHED  "  on  page  1.  The 
authorized  Government  representative  will 
date  and  sign  immediately  below  the 
statement.  This  verification  statement  and 
signature  are  not  required, for  other 
corrections. 

(c)  Cleariy  mark  the  pages  of  the  MIRR 
requiring  correction  with  the  words 
"CORRECTED  COPY. "  Avoid  obliterating 


any  other  entries.  Where  corrections  are 
made  only  on  continuation  sheets,  also  mark 
page  number  1  with  the  words  "CORRECTED 
COPY." 

(d)  Page  1  and  only  those  continuation 
pages  marked  "CORRECTED  COPY"  shall  be 
distributed  to  the  initial  distribution.  A 
complete  MIRR  with  corrections  shall  be 
distributed  to  new  addressec(8)  created  by 
error  corrections, 

F-306    invoice  Irtstnictlons. 

The  Government  encourages,  but  does  not 
require,  contractors  to  use  copies  of  the  MIRR 
as  an  invoice,  in  lieu  of  a  commercial  form.  If 
commercial  forms  are  used,  identify  the 
related  MIRR  shipment  number(8)  on  the 
form.  If  using  the  MIRR  as  an  invoice,  prepare 
and  forward  four  copies  to  the  payment  office 
as  follows — 

(a)  Complete  Blocks  5, 6, 19,  and  20.  Block  6 
shall  contain  the  invoice  number  and  date. 
Column  20  shall  be  totaled. 

(b)  Mark  in  letters  approximately  one  inch 
high,  first  copy:  "ORIGINAL  INVOICE:"  three 
copies  "INVOICE  COPY." 

(c)  Forward  the  four  copies  to  the  payrfient 
office  (Block  12  address),  except  when 
acceptance  Is  at  destination  and  a  Navy 
finance  office  will  make  payment,  forward  to 
destination. 

(d)  Be  sure  to  separate  the  four  copies  of 
the  MIRR  used  as  an  invoice  from  the  copies 
the  MIRR  used  as  a  receiving  report. 

F-307    Packing  list  instructions. 

Contractors  may  use  copies  of  the  MIRR  as 
a  packing  list.  The  packing  list  copies  are  in 
addition  to  the  copies  of  the  MIRR  required 
for  standard  distribution  (see  F-401).  Mark 
them  "PACKING  UST." 

F-308    Receh^ing  instructions. 

When  the  MIRR  is  used  for  receiving 
purpoMis.  local  directives  shall  prescribe 
procedures.  If  CQA  and  acceptance  or 
acceptance  of  supplies  is  required  upon 
arrival  at  destinutioa  see  Block  21B  for 
instructions. 

Part  4— Distribution  of  DD  Form  250  and  DD 
Form  250c 

F-401    Distribution. 

(a)  The  contractor  is  responsible  for 
distributing  the  DD  Form  250.  including 
mailing  and  pajTnenf  of  postage. 

(b)  Contractors  shall  distribute  MIRRs 
using  the  instructions  in  Tables  1  and  2. 

(c)  Contractors  shall  distribute  MIRRs  on 
non-DoD  contracts  using  this  appendix  as 
amended  by  the  contract 

(d)  Contractors  shall  make  distribution 
promptly,  but  no  later  than  the  close  of 
business  of  the  work  day  following — 

(1)  Signing  of  the  DD  Form  250  (Block  21A) 
by  the  authorized  Government 
representative;  or 

(2)  Shipment  when  authorized  under  terms 
of  alternative  release,  certificate  of 
conformance,  or  fast  pay  procedures;  or 

(3)  Shipment  when  CQA  and  acceptance 
are  to  be  performed  at  destination. 

(e)  Do  not  send  the  consignee  copies  (via 
mail]  on  overseas  shipments  to  port  of 


embarkation  (POE).  Send  them  t 
at  APO/FPO  address. 

(f]  Copies  of  the  MIRR  forwan 
location  for  more  than  one  recip 
clearly  identify  each  recipient 

Material  Inspection  and  Receivii 
Table  1.— Standard  Disi 

With  Shipment  • 

Consigr>ee  (via  inaK) L.._ 

(For  Navy  procurement,  include 
(For  toretgn  military  sales,  consig 
are  not  required) 

Contract  Administration  Office „.... 

(Forward  direct  to  address  in  Blocl< 
wtien  addressee  «  a  DCMR,  DC 
DPRO  ar>d  a  certificate  ol  conf< 
t>>e  alterrwrte  reliaase  procedure 
301,  Bkxk  21}  Is  involved,  and  i 
is  at  origin;  then,  forward  ttvou 
ttKxized  Govemmem  reixesentai 

Purcfiasing  Office _ _ 

Payment  Office  "  4 


As  requir 


Each:  Navy  Status  Control  Activity,  f 

Control  Manager. 

Quality  Assurance  Representative 

Transportation  Office  Issuing  QBL  I 

copy). 
Purchasing  Ofttee  other  ttian  office  Isj 
Foreign  Military  Sales  Representative 
Military  Assistance  Advisory  Group  (G 

Army: 

Foreign  Military  Sales 


*  Director,  AMSACOE  tor  these  cour 


*  Director,  AMSAC-OX  tar  these  cour 


Air  Force: 

On  shipments  of  new  production 
1410  missiles.   1510  aircraft 
aircraft  (rotary  wing),  1540  glkj< 
When  atxTve  items  are  delivered 


Foreign  Milllary  Sales/Military  A 
shipments  to  Canada. 

Other  ttian  Canada . 

When  cor^signee  Is  an  Air  Nation 
Navy: 

Navy  Foreign  Military  Sales 

When  typed  code  (TO  2T  or  7T 
Shipment  is  cor^signed  to  an 
Government  represemative  or 
mem  Includes  (SFP. 
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procedurea  in  this 
oUowing  changes — 
.  and,  if  applicable.  14^ 
d. Distribution  List" 
I  contractor  may  group 
entical  stock/part  nomber 

w  the  "total"  quantity 
1  or,  if  applicable,  grouped 

irm  250c  to  list  each 
I  To"  and  "Marked  For" 

>Diplete  shipping  address 
pment  number  for  each; 
ber(s); 

s),  preceded  by  "MIPR," 
(uisition  number,  and 
len  provided  in  the 

instructions;  and 
lill  of  lading  number, 
hipment  code. 

may  omit  those 
!8  of  the  DD  Form  250c 
)Ie  to  the  consignee. 
VIIRR  for  all  other 


Instructions. 

ed  MTRR  or  correct  the 
ise  of  errors  or  omissions, 
Tcct  the  MIRR  after 
1  made.  Use  data 
>e  original  MIRR.  Do  not 
ocks  19  and  20  entries. 
i  as  follows — 
'  and  place  the  corrected 
ime  block;  if  space  is 
•rected  information  in 
the  error  page  and  block, 
lock  16  referencing 
lock.  For  example — 

"MENTNO. 
VAOOOl) 
Block  16 


UANTITY 
P/RECD 
19 
(17) 


r  NO.  DESCRIPTION 

ECTIONS: 

le  shipment  No.  AAAOOl 

ill  pages  of  the  MIRR. 

7,  and  18,  page  2;  Delete 

em  No.  OU06.  This  item 


ns  have  been  made  to 
(Block  15)  or  quantity 
'ords  "CORRECTIONS 
iD"  on  page  1.  The 
tnt  representative  will 
ately  below  the 
cation  statement  and 
lired.for  other 

i  pages  of  the  MIRR 

rlth  the  words 

."  Avoid  obliterating 


any  other  entries.  Where  corrections  are 
made  only  on  continuation  sheets,  also  mark 
page  number  1  with  the  words  "CORRECTED 
COPY." 

(d)  Page  1  and  only  those  continuation 
pages  marked  "CORRECTED  COPY"  shall  be 
distributed  to  the  initial  distribution.  A 
complete  MIRR  with  corrections  shall  be 
distributed  to  new  addre88ec(8)  created  by 
error  corrections. 

F-306    Invoice  Instructions. 

The  Government  encourages,  but  does  not 
require,  contractors  to  use  copies  of  the  ?>^RR 
as  an  invoice,  in  lieu  of  a  commercial  form.  If 
commercial  forms  are  used,  identify  the 
related  MIRR  shipment  number(s)  on  the 
form.  If  using  the  MIRR  as  an  invoice,  prepare 
and  forward  four  copies  to  the  payment  office 
as  follows — 

(a)  Complete  Blocks  5, 6, 19,  and  20.  Block  6 
shall  contain  the  invoice  number  9nd  date. 
Column  20  shall  be  totaled. 

(b)  Mark  in  letters  approximately  one  inch 
high,  first  copy:  "ORIGINAL  INVOICE:"  three 
copies  "INVOICE  COPY." 

(c)  Forward  the  four  copies  to  the  payment 
office  (Block  12  address),  except  when 
acceptance  Is  at  destination  and  a  Navy 
finance  office  will  make  paj-ment,  forward  to 
destination. 

(d)  Be  sure  to  separate  the  four  copies  of 
the  MIRR  used  as  an  invoice  from  the  copies 
the  MIRR  used  as  a  receiving  report. 

F-307    Packing  list  instructions. 

Contractors  may  use  copies  of  the  MIRR  as 
a  packing  list.  The  packing  list  copies  are  in 
addition  to  the  copies  of  the  MIRR  required 
for  standard  distribution  (see  F-401).  Mark 
them  "PACKING  UST. " 

F-308    Receiving  Instructions. 

When  the  MIRR  is  used  for  receiving 
purposes,  local  directives  shall  prescribe 
procedures.  If  CQA  and  acceptance  or 
acceptance  of  supplies  is  required  upon 
arrival  at  destination,  see  Block  21B  for 
instructions. 

Part  4— Distribution  of  DD  Form  250  and  DD 
Form  250c 

F-401    Distribution. 

(a)  The  contractor  is  responsible  for 
distributing  the  DD  Form  250,  including 
mailing  and  pa>'ment  of  postage. 

(b)  Contractors  shall  distribute  MIRRs 
using  the  instructions  in  Tables  1  and  2. 

(c)  Contractors  shall  distribute  MIRRs  on 
non-DoD  contracts  using  this  appendix  as 
amended  by  the  contract 

(d)  Contractors  shall  make  distribution 
promptly,  but  no  later  than  the  close  of 
business  of  the  work  day  following— 

(1)  Signing  of  the  DD  Form  250  (Block  21A) 
by  the  authorized  Government 
representative;  or 

(2)  Shipment  when  authorized  under  terms 
of  alternative  release,  ceriificate  of 
conformance,  or  fast  pay  procedures;  or 

(3)  Shipment  when  CQA  and  acceptance 
are  to  be  performed  at  destination. 

(e)  Do  not  send  the  consignee  copies  (via 
mail)  on  overseas  shipments  to  port  of 


embarkation  (POE).  Send  them  to  consignee 
at  APO/FPO  address. 

(f)  Copies  of  the  MIRR  forwarded  to  a 
location  for  more  than  one  recipient  shall 
clearly  Identify  each  recipient 

Material  Inspection  and  Receiving  Report 

Table  1.— Standard  Distribution 


With  Shipment  • _. 

Consignee  (via  mall)..... Lu__..._._..___ 

(For  Navy  procurement,  lr>clude  urU  price) 
(For  torelgrt  military  sales,  consignee  copies 
are  not  reeuired) 

Contract  Administration  Office 

(Forward  direct  to  address  In  Block  10  except 
wtien  addressee  «  a  DCMR,  CX>4A0,  or  a 
DPRO  and  a  certificate  of  conformance  or 
t>>e  alternate  release  procedures  (see  F- 
301,  Block  21)  Is  involved,  and  acceptance 
is  at  origin;  ttierv  forward  ttvough  the  au- 
tt>orized  Govemmertt  representatlvs.) 

Purchasing  Office „™„ . 

Payment  Offics  "  4 


Table  1.— Standard  Distribution— 
Continued 


(Forward    Una   to   addresa   In   Btoch    12 
esrcept— 

(i)  When  address  in  Block  10  it  a  DCMR  or 
OCMAO  and  paymertl  office  In  Block  12 
is  a  OCMR  or  the  DLA  Finance  Center, 
do  not  make  distribution  to  trie  Block  12 
addressee; 
(iq  When  addresa  In  Bkxk  12  la  CJefense 
Contract  Management  Operations  Office 
(OCMOO),  Kirtland  AFB,  NM,  attach  onty 
one   copy   to  the   requNed   number  ol 
copies  of  the  contractor's  invoice; 
(iii)  When  acceptance  is  at  destination  and 
a  Navy  finance  office  will  make  payment. 
forward  to  destination;  and 
Ov)  Wt>en  a  certificate  of  conformance  or 
ttie  altemativa  release  procedures  (see 
F-301,  Bkx*  21)  are  invotved  ami  ac- 
ceptance Is  at  origlrv  forward  tt>e  copies 
through  the  autfiorzed  Government  rep- 
resentative. 
AOP  Point  lor  C^AO  (applicable  to  Air  Force 
only) 

(When  DCMOO  ia  the  payment  office  in 
BkxA  12,  aend  one  copy  to  OCMOO  Imme- 
diately after  signature.  If  sut>mis$ion  of  de- 
livery data  la  made  eloctrorxcaliy,  distritMi- 
tion  of  this  hard  copy  need  not  be  made  fo 
C«MOO.) 
CAO  of  CoTitriactor  Receiving  GFP 

Material  Inspection  And  Receiving  Report 

Table  2.— Special  Distribution 


Table  1.— Standard  Distribution— 
Continued 


(For  Kerns  fatxKated  or  acquired  kx  the  Gov- 
ernment and  shipped  to  a  contractor  aa 
Government  furnished  property,  send  orta 
copy  directly  to  the  CAO  cogncant  of  ttw 
receiving  contractor,  ATTN:  Property  Ad- 
ministrator (see  DoO  4105.58-H).) 


•Attach  aa  loltowa: 


Type  ot  Stwpmern 


C»»k)«>  or  Irucktoad 

Len  Vian  cartoad  or  aucfc- 
kwd. 

Mail.  inchjtSng  parcel  pod 


PipelNW.  tanli  car.  cr  rMlroad 
cars  for  coai  ntovonwrvtt. 


Affei  lo  the  ihlptiwnl  wiiara  a 
«•  ba  raaiSy  xWitiH  and 
awaMiMa  upon  raoaipl. 

AMi  to  ooMainar  numbar  ona 
or  coMalnar  bearing  looaal 
nunOer. 

Anacii  10  oulMe  or  includa 
>i  trie  par*  age. 

indude  a  copy  In  each  addi- 
of    muitt- 


Foneard      wa<      consignee 


"  Payment  by  DCMRs  or  me  Dl>  Fwmrtce  Center  mN  be 
baaed  on  the  source  acceptance  cop<e«  oi  00  Forms  260 
•onmrded  to  the  contract  admirmtration  ottioa,  except  mben 
dwinbution  we  be  made  to  OCMR  or  OLA  Firwice  Center 
peymoni  oTiicea. 


As  required 


Each:  Navy  Status  Corttrol  Activity,  Army,  Air  Force,  DLA  Inventory 

Control  Manager. 

(duality  Assurance  Representative 

Transportatton  Office  Issuing  GBL  (attach  lo  6BL  memorarxlum 

copy). 

Purchasing  Off  tee  oftwr  ttian  office  Issuing  contract.. 

Foreign  Military  Sales  Representative . „__._. 

Military  Assistance  Advisory  Group  ((arant  Aid  shipments) . 


Army: 

Foreign  Military  Salea. 


*  Director,  AMSAOOE  tor  tttese  courilry  codes.. 


*  Director,  AMSAC-OX  lor  these  country  codes- 


Air  Force: 

On  shipments  of  new  production  of  aircraft  and  missiles,  class 
1410  missiles,   1510  aircraft  (fUed  wing,  aH  types),  1520 
aircraft  (rotary  wing),  1540  gliders,  1550  target  drones. 
When  above  Itema  are  delivered  to  aircraft  modification  centers . 


Foreign  Military  Sales/Military  Assistance  Program  (Grant  Aid) 
ahipmerfts  to  Cariada 

Other  ttian  Canada 

When  cortsignee  is  an  Air  National  Guard  Activity. 
Navy: 

Navy  Foreign  Military  Sales.. 

When  typed  code  (TC)  2T  or  7T  la  shown  in  Block  16,  or  wtwn 
shiprnent  is  cor\slgned  to  another  contractor'a  pterrt  for  a 
(Government  representatwe  or  wtien  Bkxk  16  Inctcatea  ship- 
ment mckidea  GFP. 


Address 


Addresa  specified  In  contract - 


Addresa  apecified  by  the  assigned  quality  assurarKe  representative . 
CAO  addresa  unless  otherwise  specified  in  the  contract... 

Address  specified  In  tfie  contract. 

Address  specified  in  the  contract....—— . ~.- 

U.S.  Military  Advisory  Group,  Military  Attactie,  Missiorv  or  other 
designated  agency  address  as  specified  in  tf>e  contract 

Commander,  US  Army  Security  Asst  C^ter,  ATTN:  (See  *),  3rd 

Street  and  "M"  Avenue,  New  Cumberland  Army  Depot,  New 

Cwnberland,  PA  17070-5096. 
AG.  AU,  A2.  AID,  BC,  BE.  BY,  CO,  CI,  CM,  CN,  CV.  CX.  DA,  DE, 

DK.  EG,  El,  Fl,  FR,  GA,  GB,  GH,  GR,  GV,  GY,  IS,  IT,  IV,  KE.  U, 

LX  Ml,  MO,  MR,  NE,  Nl,  NK.  NO,  NATO,  PT,  PU,  RM,  RW,  SK. 

SL,  SO.  SP.  SU,  SW,  SZ,  SECPO,  TK,  TO,  TU,  UQ,  UK.  W. 
AC,  AR,  AT.  At,  BA.  BB,  BO,  BF,  BG,  BH,  BL,  BM,  BR,  BX.  CB,  CE. 

CH,  CO,  CS.  DO,  DR,  EC,  ES.  FJ,  GJ,  GT,  GU,  HA.  HO,  10.  IN. 

IR.  JA,  JM,  X),  KS,  KU,  LE,  MF,  MU,  MX.  NP,  NU,  NS,  NZ.  PA. 

PE.  PI.  PK.  PN,  PP,  OA,  SC,  St,  SN.  SR,  ST,  TC,  TD,  TH.  TW. 

UY.  VC,  VE.  YE. 


Air   Force   Logistica   Command,    Aerospace   Vehicle   OistnbuHon 

Office,  (MCNAPV).  Wright-Patteraon  AFB,  OH  45433. 
OPRO 


National  Defence  Headquaners,  Ottawa.  Ontario,  Canada   K1A 
OK4,  ATTt*  DPSUPS3. 

Address  in  ttie  contract 

Corvsignee  address  (Block  13),  ATTN:  Property  Officer 

U.S.  I4avy  International  t.ogisttea  Control  Office  (NAVILCX?),  700 

Robbma  Avenue,  Philadelphta,  PA  19111-5095. 
Aviatxxi  Supply  Office  (ASO),  (Code  0142)  for  aviation  type  materi- 

at.  700  Robbina  Avenue,  Philadelphia.  PA  19111-6096. 
and 
Ships  Pans  Control  Center  (SPCC)  (Code  0143)  tor  a«  other 

matenal.  5450  Carlisle  Pike,  PO  Box  2020.  Mechanicsborg.  PA 

17056-0766. 


Number  of  copies 


1  Each  addressee. 

1 

1 

1 

a 

1 
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Table  2.— Specul  DiSTRieimoN— Continued 


Asregutrod 


MarineCorps; 

Ag  shipments  ooo^gned  to  a  Marin*  Cofps  Acttvity  (exduding 
ae<onai*cal  spares). 


BuM(  l>rtrotoum  Shipments.. 


Address 


Commandant  ot  the  Marine  ConM.  Headquartors,  USMC,  Washtno- 

lon.  DC  20380-0001. 
Commanding  General.  Marine  Corps  Logisbcs  Base.  AH>any   GA 

31704-6000                                                              . 
Cognizant  Oetense  Fuel  Region  (see  Table  *) . 


Number  of  copies 


Part  5— Preparation  of  the  DO  Fonn  250-1 
(Loadiag  Report) 

F-S01    Instructions. 

Prepare  the  DD  Form  250-1  using  the 
foliowing  inatructioDS  when  applied  to  a 
tanker  or  barge  cargo  lifting.  If  space  is 
limited,  use  abbreviations.  The  block 
numbers  correspond  to  those  on  the  form. 

(a)  Block  1— Tanker/Barge.  Line  out 
"TANKER"  or  "BARGE"  as  appropriate  and 
place  an  **X"  to  indicate  loading  report. 

(b)  Block  2— Inspection  Office.  Enter  the 
name  and  location  of  the  Covemment  ofTice 
conducting  the  inspection. 

(c)  Block  3 — Report  No.  Number  each  form 
consecutively,  starting  with  number  1.  to 
correspond  to  the  number  of  shipments  made 
against  the  contract.  If  shipment  is  made  from 
more  than  one  location  against  the  same 
contract,  use  this  numbering  system  at  each 
location. 

(d)  Block  4— Agency  Placing  Order  on 
shipper,  city.  State  and/or  local  address 
(loading).  Enter  the  applicable  Government 
activity. 

(e)  Block  5 — Department.  Enter  military 
department  owning  product  being  shipped. 

(f)  Block  6— Prime  contract  or  P.O.  No. 
Enter  the  contract  or  purchase  order  number. 

(g)  Block  7 — Name  of  prime  contractor, 
city,  Slate  and/or  local  address  (loading). 
Enter  the  name  and  address  of  the  contractor 
as  shown  in  the  contract. 

(h)  Block  8 — Storage  contract.  Enter  storage 
contract  number  if  applicable. 

(i)  Block  9— Terminal  or  refinery  shipped 
from,  city,  State  and/or  local  address.  Enter 
the  name  and  location  of  the  contractor 
facility  from  which  shipment  is  made.  Also 
enter  delivery  point  in  this  space  as  either 
••FOB  Origin^'  or  "FOB  Destinatioa"" 

(j)  Block  10 — Order  No.  on  supplier.  Enter 
number  of  the  delivery  order,  purchase  order, 
subcontract  or  suborder  placed  on  the 
supplier. 

(k)  Block  11— Shipped  to:  (receiving 
activity,  city.  State  and/or  local  address. 
Enter  the  name  and  geographical  address  of 
the  consignee  as  shown  on  the  shifting 
order. 

(I)  Block  12— B/L  Number.  If  applicable, 
enter  the  initials  and  number  of  the  bill  of 
lading.  If  a  commercial  bill  of  lading  is  later 
authorized  to  be  converted  to  a  Government 
bill  of  lading,  show  "Com.  B/L  to  GB/L" 

(m)  Block  13 — Reqn.  or  request  No.  Enter 
number  and  date  from  the  shipping 
instructions. 

(n)  Block  14— Cargo  No.  Enter  the  cargo 
number  furnished  by  the  ordering  office. 

(o)  Block  15— Vessel.  Enter  the  name  of 
tanker  or  barge. 


(p)  Block  16— Draft  arrival.  Enter  the 
vessel's  draft  on  arrival. 

(q)  Block  17— Draft  sailing.  Enter  the 
vessel's  draft  on  completion  of  loading. 

(r)  Block  18 — Previous  two  cargoes.  Enter 
the  type  of  product  constituting  previous  two 
cargoes. 

(s)  Block  19— Prior  Inspection.  Leave  blank. 

(t)  Block  20— Condition  of  shore  pipeline. 
Enter  condition  of  line  (full  or  empty)  before 
and  after  loading. 

(u)  Block  21 — Appropriation  (loading). 
Enter  the  appropriation  number  shown  on  the 
contract,  purchase  order  or  distribution  plan. 
If  the  shipment  is  made  from  departmentally 
owned  stock,  show  "Army,  Navy,  or  Air 
Force  (as  appropriate)  owned  stock." 

(v)  Block  22— Contract  item  No.  Enter  the 
contract  item  number  applicable  to  the 
shipment 

(w)  Block  23 — Product.  Enter  the  product 
nomenclature  and  grade  as  shown  in  the 
contract  or  specification,  the  stock  or  class 
number,  and  the  NATO  symbol 

(x)  Block  24 — Specifications.  Enter  the 
specification  and  amendment  number  shown 
in  the  contract 

(y)  Block  2S— Statement  of  quantity.  Enter 
in  the  "LOADED^'  column,  the  net  barrels,  net 
gallons,  and  long  tons  for  the  cargo  loaded. 
NOTE:  If  more  than  W  of  1  percent  differ«nce 
exists  between  the  ship  and  shore  quantity 
figures,  the  contractor  shall  immediately 
investigate  to  determine  the  cause  of  the 
difference.  If  necessary,  prepare  corrected 
documents:  otherwise,  put  a  statement  in 
Block  2a  as  to  the  probable  or  actual  cause  of 
the  difference. 

(z)  Block  28— Statement  of  quality.  (1) 
Under  the  heading  "TESTS"  list  all  inspection 
acceptance  tests  of  the  specification  and  any 
other  quality  requirements  of  the  contract 

(2)  Under  the  heading  "SPECIFICATION 
LIMITS'^  list  the  limits  or  requirements  as 
stated  in  the  specification  or  contract  directly 
opposite  each  entry  in  the  TESTS^'  column. 
List  waivers  to  technical  requirements. 

(3)  Under  the  heading  "TEST  RESULTS" 
list  the  test  results  applicable  to  the  storage 
tank  or  tanks  from  which  the  cargo  was 
lifted.  If  more  than  one  storage  tank  is 
involved,  list  the  tcsU  applicable  to  each  tank 
in  separate  columns  headed  by  the  tank 
number,  the  date  the  product  in  the  tank  was 
approved,  and  the  quantity  loaded  from  the 
tank.  Each  column  shall  also  list  such  product 
characteristics  as  amount  and  type  of 
corrosion  inhibitor,  etc. 

(aa)  Block  27— Time  statement.  Line  out 
"DISCHARGE"  and  "DISCHARGING.^" 
Complete  all  applicable  entries  of  the  time 
statement  using  local  time.  Take  these  dales 
and  times  from  either  the  vessel  or  shore 
facility  log.  The  Government  representative 


shall  ensure  that  the  logs  are  In  agreement  on 
those  entries  used.  If  the  vessel  and  shore 
facility  logs  are  not  in  agreement,  the 
Government  representative  will  explain  the 
reasons  in  Block  28— REMARKS.  Do  not 
enter  the  date  and  lime  the  vessel  left  berth 
on  documents  placed  aboard  the  vessel.  The 
date  and  time  shall  appear  on  all  other 
copies.  Express  all  dates  In  sequence  of  day. 
month,  and  year  with  the  month  spelled  out 
or  abbreviated  (e.g.,  10  Sept  67).  The  term 
RNISHED  BALLAST  DISCHARGE  Is  meant 
to  include  all  times  needed  to  complete    » 
deballasting  and  mopping/drying  of  ship's 
tanks.  The  inspection  of  ship's  tanks  for 
loading  is  normally  performed  immediately 
upon  completion  of  drying  tanks. 

(bb)  Block  28— Remarks.  Use  this  space  for 
reporting— (1)  All  delays,  their  cause  and 
responsible  party  (vessel,  shore  facility, 
Government  representative,  or  other). 

(2)  Details  of  loading  abnormalities  such  as 
product  losses  due  to  overflow,  leaks, 
delivery  of  product  from  low  level  in  shore 
tanks,  etc. 

(3)  In  the  case  of  multiple  consignees,  enter 
each  consignee,  the  amount  consigned  to 
each,  and  if  applicable,  the  storage  contract 
numbers  appearing  on  the  delivery  order. 

(4)  When  product  title  is  vested  in  the  U.S. 
Government  insert  in  capital  letters  "U.S. 
GOVERNMENT  OWNED  CARGO.""  If  tide  to 
the  product  remains  with  the  contractor  and 
inspection  is  performed  at  source  with 
acceptance  at  destination,  insert  in  capital 
letters  "CONTRACTOR  OWNED  CAivGO." 

(5)  Seal  numbers  and  location  of  seals.  If 
space  is  not  adequate,  place  this  information 
on  the  ullage  report  or  an  attached 
supplemental  sheet. 

(cc)  Block  29 — Company  or  receiving 
terminal.  Line  out  "OR  RECEIVING 
TERMINAL"  and  get  the  signature  of  the " 
supplier's  representative. 

(dd)  Block  30— Certification  by  government 
representative.  Line  out  "DISCHARGED."" 
The  Covemment  representative  shall  date 
and  sign  the  form  to  certify  inspection  and 
acceptance,  as  applicable,  by  the 
Government.  The  name  of  the  individual 
signing  this  certificatioa  as  well  as  the 
names  applied  in  Blocks  29  and  31,  shall  be 
typed  or  hand  lettered.  The  signature  in  Block 
30  must  agree  with  the  typed  or  lettered  name 
to  be  acceptable  to  the  paying  office. 

(ee)  Block  31— Certification  by  master  or 
agent  Obtain  the  signature  of  the  master  of 
the  vessel  or  its  agent 


.  Part  ft— Proparatioo  of  the  DD  i 
(Discharge  Report) 

F-601    Instructions. 

Prepare  the  DD  Form  280-1 1 
following  Instructions  when  ap 
tanker  or  barge  discharge.  If  s; 
use  abbreviations.  The  block  n 
correspond  to  those  on  the  fon 

(a)  Block  1— Tanker/barge.  1 
TANKER-  or  "BARGE""  as  ap 
place  an  '"X"  to  enter  dischargi 

(b)  Block  2 — Inspection  offic 
Gtivemment  activity  performir 
on  the  cargo  received. 

(c)  Block  3— Report  No.  Leav 

(d)  Block  4 — Agency  placing 
shipper,  city,  state  and/or  loca 
(loading).  &iter  Government  a( 
on  loading  report. 

(e)  Block  5— Department,  Eni 
owning  product  being  received 

(f)  Block  6— Prime  contract  o 
Enter  the  contract  or  purchase 
shown  on  the  loading  report. 

(g)  Block  7— Name  of  prime  < 
city,  state  and/or  local  addrest 
Enter  the  name  and  location  of 
who  loaded  the  cargo. 

(h)  Block  8— Storage  contrac 
number  of  the  contract  under  v 
is  placed  in  commercial  storagi 
applicable. 

(i)  Block  9 — Terminal  or  refir 
from,  city,  state  and/or  local  a( 
source  of  cargo. 

(j)  Block  10— Order  no.  on  su 
same  entry  appearing  on  loadii 

(k)  Block  11— Shipped  to:  (re< 
activity,  dty,  state  and/or  loca 
Enter  receiving  activity's  name 

(I)  Block  12— B/L  Number.  Ei 
on  loading  report. 

(m)  Block  13 — Reqn.  or  Reqw 
blank. 

(nl  Block  14— Cargo  No.  Ente 
number  shown  on  loading  repo 

(o)  Block  IS— Vessel.  Enter  n 
or  barge  discharging  cargo. 

(p)  Block  16— Draft  arrival.  E 
vessel  upon  arrival  at  dock. 

(q)  Block  17— Draft  sailing.  E 
vessel  after  discharging. 

(r)  Block  16— Previous  two  « 
blank. 

(s)  Block  19 — Prior  inspectior 
name  and  location  of  the  Govei 
which  inspected  the  cargo  load 

(t)  Block  20— Condition  of  sh 
Enter  condition  of  line  (fuller  e 
and  after  discharging. 

(u)  Block  21 — Appropriation  | 
Leave  blanL 
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DiSTWieimoN— Continued 


Addnsa 


Jam  o»  the  Marine  Conw.  Headquarters,  USMC.  WasNno-  f  1 

;  20380-0001. 

*og  General.  Marine  Corps  Cogisbc*  Base.  Albany   GA    3 

6000 

t  Oetonse  Fuel  Regloo  (see  Table  *) .J  i 


Number  of  copies 


^  arrival.  Enter  the 

val. 

t  sailing.  Enter  the 

ipletion  of  loading. 

ioua  two  cargoes.  Enter 

onstituting  previous  two 

inspection.  Leave  blank, 
lition  of  shore  pipeline, 
le  (full  or  empty)  before 

ropriation  (loading), 
on  number  shown  on  the 
■der  or  distribution  plan, 
de  from  departments lly 
Army.  Navy,  or  Air 
;)  owned  stock." 
ract  item  No.  Enter  the 
r  applicable  to  the 

luct.  Enter  the  product 
ide  as  shown  in  the 
ion.  the  stock  or  class 
ro  symbol 
ifications.  Enter  the 
sndment  number  shown 

ment  of  quantity.  Enter 
iuran.  the  net  barrels,  net 
I  for  the  cargo  loaded. 
4  of  1  percent  difference 
lip  and  shore  quantity 
r  shall  immediately 
Ine  the  cause  of  the 
ry,  prepare  corrected 
i.  put  a  statement  in 
bable  or  actual  cause  of 

ment  of  quality.  (1) 
■ESTS"  list  all  inspection 
le  specification  and  any 
[lents  of  the  contract 
ng  "SPEanCATION 
I  or  requirements  as 
itlon  or  contract  directly 
)  the  "TESTS"  column, 
cal  requirements, 
ng  "TEST  RESULTS" 
plicable  to  the  storage 
lich  the  caigo  was 
e  storage  tank  is 
applicable  to  each  tank 
eaded  by  the  tank 
product  in  the  tank  was 
mMty  loaded  from  the 
ill  also  list  such  product 
>unt  and  type  of 
c 

i  statement.  Line  out 
OISCHARGING." 
le  entries  of  the  time 
time.  Take  these  dales 
the  vessel  or  shore 
Ttmenl  representative 


shall  ensure  that  the  logs  are  In  agreement  on 
those  entries  used.  If  the  vessel  and  shore 
facility  logs  are  not  in  agreement,  the 
Government  represenlati\'e  wHI  explain  the 
reasons  in  Block  2&— ^lEMARKS.  Do  not 
enter  the  date  and  time  the  vessel  left  berth 
on  documents  placed  aboard  the  vessel.  The 
date  and  time  shall  appear  on  all  other 
copies.  Express  all  dates  in  sequence  of  day, 
month,  and  year  with  the  month  spelled  out 
or  abbreviated  (e.g..  10  SepL  67).  The  4erm 
RNISHED  BALLAST  DISCHARGE  is  meant 
to  include  all  times  needed  to  complete 
deballasting  and  mopping/drying  of  ship's 
tanks.  The  inspection  of  ship's  tanks  for 
loading  is  normally  performed  immediately 
upon  completion  of  drying  tanks. 

(bb)  Block  28— Remarks.  Use  this  space  for 
reporting— (1)  All  delays,  their  cause  and 
responsible  party  (vessel,  shore  facility, 
Government  representative,  or  other). 

(2)  Details  of  loading  abnormalities  such  as 
product  losses  due  to  overflow,  leaks, 
delivery  of  product  from  low  level  in  shore 
tanks,  etc. 

(3)  In  the  case  of  multiple  consignees,  enter 
each  consignee,  the  amount  consigned  to 
each,  and  if  applicable,  the  storage  contract 
numbers  appearing  on  the  delivery  order. 

(4)  When  product  title  is  vested  in  the  U.S. 
Government  insert  in  capital  letters  "U.S. 
GOVERNMENT  OWNED  CARGO."  K  tide  to 
the  product  remains  with  the  contractor  and 
inspection  is  performed  at  source  with 
acceptance  at  destination,  insert  in  capital 
letters  "CONTRACTOR  OWNED  CAivGO." 

(5)  Seal  numbers  and  location  of  seals.  If 
space  is  aot  adequate,  place  this  information 
on  the  ullage  report  or  an  attached 
supplemental  sheet. 

(cc)  Block  29 — Company  or  receiving 
terminal.  Line  out  "OR  RECEIVING 
TERMINAL"  and  get  the  signature  of  the    ■ 
supplier's  representative. 

(dd)  Block  30— Certification  by  government 
representative.  Line  out  "DISCHARGED." 
The  Government  representative  shall  date 
and  sign  the  form  to  certify  inspection  and 
acceptance,  as  applicable,  by  the 
Government.  The  name  of  the  Individual 
signing  this  certiflcatioa  as  well  as  the 
names  applied  in  Blocks  29  and  31,  shall  be 
typed  or  hand  lettered.  The  signature  in  Block 
30  must  agree  with  the  typed  or  lettered  name 
to  be  acceptable  to  the  paying  office. 

(ee)  Block  31— Certification  by  master  or 
agent  Obtain  the  signature  of  the  master  of 
the  vessel  or  its  agent 


Part  ft— Prvparatioo  of  the  00  fonn  250-1 
(Oiachar^  Report) 

F-601    Instructions. 

Prepare  the  DD  Form  250-1  using  the 
following  Instructions  when  applied  to  a. 
tanker  or  barge  discharge.  If  space  is  hmited. 
use  abbreviations.  The  block  numbers 
correspond  to  those  on  the  form. 

(a)  Block  1— Tanker/barge.  Line  out 
"TANKER"  or  "BARGE"  as  applicable  and 
place  an  "X"  to  enter  discharge  report 

(b)  Block  2 — Inspection  office.  Enter 
Government  activity  performing  inspection 
on  the  cargo  received. 

(c)  Block  3— Report  No.  Leave  blank. 

(d)  Block  4 — Agency  placing  order  on 
shipper,  city,  state  and/or  local  address 
(loading).  &iter  Government  agency  shown 
on  loading  report 

te)  Block  5— Department.  Enter  Department 
owning  product  being  received. 

(f)  Block  6— Prime  contract  or  P.O,  No. 
Enter  the  contract  or  purchase  order  numlwr 
shown  on  the  loading  report. 

(g)  Block  7 — Name  of  prime  contractor, 
city,  state  and/or  local  address  (loading). 
Enter  the  name  and  location  of  contractor 
who  loaded  the  cargo. 

(h)  Block  8— Storage  contract.  Enter  the 
number  of  the  contract  under  which  material 
is  placed  in  commercial  storage  where 
applicable. 

(i)  Block  9 — Terminal  or  refinery  shipped 
from,  city,  state  and/or  local  address.  Enter 
source  of  cargo. 

(j)  Block  10 — Order  no.  on  supplier.  Make 
same  entry  appearing  on  loading  report. 

(k)  Block  11— Shipped  to:  (receiving 
activity,  dty,  state  and/or  local  address). 
Enter  receiving  activity's  name  and  location. 

(1)  Block  12 — B/L  Number.  Enter  as  appears 
on  loading  report. 

(m)  Block  13 — Reqn.  or  Request  No.  Leave 
blank. 

(n|  Block  14 — Cargo  No.  Enter  cargo 
number  shown  on  loading  report. 

(o)  Block  15— Vessel.  Enter  name  of  tanker 
or  barge  discharging  cargo. 

(p)  Block  16— Draft  arrival.  Enter  draft  of 
vessel  upon  arrival  at  dock. 

(q)  Block  17— Draft  sailing.  Enter  draft  of 
vessel  after  discharging. 

(r)  Block  18 — Previous  two  cargoes.  Leave 
blank. 

(s)  Block  19 — Prior  inspection.  Enter  the 
name  and  location  of  the  Government  office 
which  inspected  the  cargo  loading. 

(t)  Block  20 — Condition  of  shore  pipeline. 
Enter  condition  of  line  (fullor  empty)  before 
and  after  discharging. 

(u)  Block  21 — Appropriation  (loading). 
Leave  blank. 


?■  »  i-« 


(v)  Block  22— Contract  item  no.  Enter  the 
item  number  shown  on  the  loading  report. 

(w)  Block  23 — Product.  Enter  Information 
appearing  in  Block  23  of  the  loading  report. 

(x)  Block  24 — Specifications.  Enter 
information  appearing  in  Block  24  of  the 
loading  report. 

(y)  Block  25 — Statement  of  quantity.  Enter 
applicable  data  In  proper  columns. 

(1)  Take  "LOADED"  figures  from  the 
loading  report. 

(2)  Determine  quantities  discharged  from 
shore  tank  gauges  at  destination. 

(3)  If  a  grade  of  product  is  discharged  at 
more  than  one  point,  calculate  the  loss  or 
gain  for  that  product  by  the  final  discharge 
point.  Report  amounts  previously  discharged 
on  discharge  reports  prepared  by  the 
previous  discharge  points.  Transmit  volume 
figures  by  routine  message  to  the  final 
discharge  point  in  advance  of  mailed 
documents  to  expedite  the  loss  or  gain 
calculation  and  provide  proration  data  when 
more  than  one  department  is  involved. 

(4)  The  loss  or  gain  percentage  shall  be 
entered  in  the  "PERCENT'  column  followed 
by  "LOSS"  or  ""GAIN."  as  applicable. 

(5)  On  destination  acceptance  shipments, 
accomplish  the  ""DISCHARGED"  column 
only,  unless  instructed  to  the  contrary. 

(z)  Block  26 — Statement  of  quality.  (1) 
Under  the  heading  "TESTS"  enter  the 
verification  tests  performed  on  the  cargo 
preparatory  to  discharge. 

(2)  Under  "SPECIFICATION  LIMITS"  enter 
the  limits,  including  authorized  departures  (if 
any)  appearing  on  the  loading  report,  for  the 
tests  performed. 

(3)  Enter  the  results  of  tests  performed 
under  the  heading  '"TEST  RESULTS." 

(aa)  Block  27— Time  statement.  Line  out 
"LOAD"  and  "LOADING."  Complete  all 
applicable  entries  of  the  time  statement  using 
local  time.  Take  the  dates  and  times  from 
either  the  vessel  or  shore  facility  log.  "The 
Government  representative  shall  ensure  that 
these  logs  are  in  agreement  with  entries  used. 
If  the  vessel  and  shore  facility  logs  are  not  in 
agreement,  the  Government  representative 
will  explain  the  reason(s)  in  Block  28 — 
REMARKS.  Do  not  enter  the  date  and  time 
the  vessel  left  berth  on  documents  placed 
aboard  the  vessel.  The  date  and  time  shall 
appear  on  all  other  copies.  Elxpress  all  dates 
in  sequence  of  day,  month,  and  year  with  the 
month  spielled  out  or  abbreviated  (e.g..  10 
Sept  67). 

(bb)  Block  28— Remarks.  Use  this  space  for 
reporting  important  facts  such  as — 

(1)  Delays,  their  cause,  and  responsible 
party  (vessel,  shore  facility,  Government 
representative,  or  others). 


(2)  Abrtormal  individual  losses  contributing 
to  the  total  loss.  Enter  the  cause  of  such 
losses  as  well  as  actual  or  estimated  volumes 
involved.  Such  losses  shall  include,  but  not 
be  restricted  to,  product  remaining  aboard 
(enter  tanks  in  which  contained),  spillages, 
Hne  breaks,  etc.  Note  where  gravity  group 
change  of  receiving  tank  contents  results  In  a 
fictitious  loss  or  gain.  Note  irregularities 
observed  on  comparing  vessel  ullages 
obtained  at  loading  point  with  those  at  the 
discbarge  point  if  they  indicate  an  abnonnai 
transportation  loss  or  contamination. 

(cc)  Block  29 — Company  or  receiving 
terminal.  Line  out  ""COMPANY  OR."  Secure 
the  signature  of  a  representative  of  the 
receiving  terminal. 

(dd)  Block  30— Certification  by  government 
representative.  Line  out  "LOADED."  The 
Government  representative  shall  date  and 
sign  the  form  to  certify  inspection  and 
acceptance,  as  applicable,  by  the 
Government.  The  name  of  the  individual 
signing  the  certification  as  well  as  the  names 
applied  in  Blocks  29  and  31.  shall  be  typed  or 
hand  lettered  on  the  master  or  all  copies  of 
the  form.  The  signature  in  Block  30  must 
agree  with  the  typed  or  lettered  name  to  be 
acceptable  to  the  paying  office. 

(ee)  Block  31 — Certification  by  master  or 
agent  Obtain  the  signature  of  the  master  of 
the  vessel  or  the  vessel's  agent. 

Part  7— Oistribution  of  the  00  Form  250-1 

F-701    Distributioa 

(a)  The  Government  representative  shall 
distribute  the  completed  DD  Form  260-1  using 
Table  3  of  this  appeiKiix  as  amended  by  the 
provisions  of  the  contract  or  shipping  order. 

(b)  The  contractor  shall  furnish  the 
Govenmtent  representative  sufficient  copies 
of  the  completed  form  to  permit  the  required 
distribution. 

(c)  Distribution  of  the  form  shall  be  made 
as  soon  as  possible,  but  not  later  than  24 
hours  following  completion  x>f  the  form.  (See 
Table  3  on  following  pages) 

F-702    Corrscted  DO  Forai  2S0-1. 

When  errors  are  made  in  entries  on  the 
form  which  would  a^ect  payment  or 
accountability,  make  corrected  copies.  Circle 
the  corrected  entries  on  all  copies  and  mark 
the  form  "CORRECTED  COPY."  Enter  the 
statement  ""Corrections  Have  Been  Verified," 
in  Block  26  with  the  authorized  Government 
representative"s  dated  signature  directly 
below.  Make  distribution  of  the  certified 
corrected  copy  to  all  recipients  of  the  original 
distribution. 
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Typ«  of  Shiprwn 


AS 

(Ob  an  oversMS  iNprnenO  provid*  for  li 
mmtmutn  o«  4  consignees.  Place  I  copy, 
attached  to  ullage  feport.  4n  each  of  4 
envetopes.  Mark  ttie  envelope*,  -Consign- 
e«— ^Ifst  Destination,"  Constflnee— 
Second  Destination."  etc.  Deliver  via  me 
vessel.) 


On  all  USNS  tankers  and  afl  MSC  chartefed 
tankers  and  MSC  chartered  barges. 

See  the  contract  or  shipping  order  for  fi- 
nance docufnentabon  and  any  supplemen- 
tal requiremerrts  for  Qovemment-owned 
prodixa  shipments  and  receipts. 

For  shipments  and  receipts  of  OFSC  fi- 
nanced cargos  for  which  OASC-F  is  not 

the  paying  office. 
For  shipmenu  on  all  USNS  tankers,  MSC 

chartered  tankers  and  barges,  and  F08 

destination   tankers  wrth  copy  of  ullage 

report 
On  Aimy  HP  shipments 


Navy— On  an  shipments  to  Navy  Operated 

Termlfwls. 
On  all  ship<T>ents  to  AF  Bases 


Recipient  of  DO  form  250-1 


Each  Consignee  (By  mail  COfiUS  Of>M. 

With  Shipment _._ 

Master  of  Vessel ]^ 

Tanker  or  Barge  Agent 

Contractor 


loading  (prepared  by  shipper  or 
Boverwrnent  representativet 


No.  of  copies 


Tanlwr 


On  alt  Conus  loadings . 

On  ail  shipments  to  CONUS  Destinations . 


For  an  dtscttarges  of  cargos  onginating  at 
DFSPs  artd  discharging  at  activities  not  a 
Defense  Fuel  Support  Pomt 


Cognizant  Inspection  Offioe 

Government  Represeotadwe  f«sponsit>le  for 
qi<ality  at  each  desonaMon. 

GovemrT>ent  Representative  at  Cargo  Load- 
ing Po«nl 

Military  Sealift  Command,  Code  N322.  Wash- 
ington, DC  20396-5100. 

Payment  Office:  ff  this  is  DASC-f  swxl 
copies  to:  Defense  Fuels  Supply  Center. 
ATTN;  DFSC-flOX.  Cameron  Station.  Bldg. 
5.  Alexandria  Va  22304-8160  (do  not 
sef>d  copies  to  DASC-f). 

Defense  Fuels  Supply  Center.  Attn:  OFSC- 
RF.  Cameron  Statioa  Alexandria.  VA 
22304-6160. 

Defense  Fuels  Supply  Center.  ATTN:  DFSC- 
01.  Cameron  Station,  Alexandrta.  VA 
22304-6160. 

US.  Army  International  Ijigistics  Center. 
New  Cumberland  Army  Depot.  New  Cum- 
berland. PA  17070-5001. 

fJavy  Fuels  Petroleum  Office,  Cameron  Sta- 
tion. Alexandna.  Va  22304-6180. 

Directorate  of  Energy  management  SA 
ALCOFT).  Kelly  AFB.  TX  78241-5000. 

DFSC  Fuels  RegK)n(s)  cognizant  of  shiping 
point 

DFSC  fHjel  Region<s)  cognizant  of  shipping 
and  receiving  poinf***. 

Defense  Fuels  Supply  Center.  ATTN;  DFSC- 
RF.  Cameron  Statioa  Ale«andna  VA 
22304-6160. 


2_ 

1_ 

1 

2 

As  Required.. 
I ...._. 


Barge 


1 

1 

2 


«scharge  (prepared  by  receiving 

activity) 


Tanker 


A*  Required 

As  Required—.. 

2r_~zzr~~ 


1 


As  Required . 

I™, 

As  Required .._. 

1 ..  

% 

1 „. 

•1..._ ._ 

2 

2    „_    

2            ..         _ 

2 

X 

1 ;.. 

,__ _ 

Barge 


As  Required 

As  Required 

1 

2 

As  Required 

1 

1 


•1 


1.... 


2 

1. 

1 

0 

•••1. 


1 
1 
1 
0 


•With  copy  of  ullage  report.  

••^SJ^  ^^'^An  o  "'^P^.  °°  ^°^  250-1  and  ullage  report 
Fund  C^^  Of  the  00  Form  250-1.  .on^rded  by  bases.  wHl  include  the  following  in  «ock  1 1;  Shipped  to:  Supplement  Address  if  applteable;  Signal  Cod«  and 
""See  Table  4. 

Tabi£  4.— FuEt  Region  Locations  AND  Areas  OF  Responsibiuty 


I  DFR  Norttwast _... 

Area  of  Responsibility  _ 

.  DFR  Central 

Area  of  ResponsitMlity... 

DFR  South 

Area  of  Respon3«)i«ity„ 


d.  DFR  We8t__ 

Area  of  Responsibility... 

e  DFR  Alaska _ 

Area  of  Responsibility... 

I  DFR  Europe _ „ 

Area  of  Responsit)ility.... 

g.  DFR  Mideast .._ 

Area  of  Responsibility .._ 

h  DFR  Pacific . 


Area  of  Rospo'>sibility.. 


-....  Defense  Fuel  Region  Northeast  Building  2404.  McGmre  AFB  NJ  08641-5000 

......  Coonectiart.  Delaware^  Ostnot  of  Cohimto«.  Mame.  Maryland.  Massachusetts.  New  Hampshire   New 

Jersey.  New  Vork.  Penr^eylvan*  Rhode  Island.  Vermont  Virginia,  West  V%^  "ampsmre.  New 

"  -  ^^    "^  "'^'^  ^"^^  ®^  ^  Broadway.  Building  2.  St  Louis.  MO  63125-1513 

—  Cowado.  IHWHS    Indana.  Iowa.  Kansas.  Kentucky.  MKrfiigan.  Minnesota.  Missourt  Nebraska.  North 

Dakota.  Ohio.  South  Dakota.  Wisconsin,  and  Wyoming  ««ss««.  Nebraska,  North 

......  0«^^  fniel  Region  South.  Federal  Off«e  Building.  2320  U  BrancK  Room  1213,  Houston.  TX  77004- 

..._  Alabama,  ^jw^";,  *rt«nsas.  Caribbean  Area.  Ftonda.  Georg-:a,  Louisiana,  Mexico    Mississippi.  New 

?^f"*®  ''"«'  "»9^  We«-  3'"  N.  Gaffney  Street  San  Pedn>.  CA  90731-1099 

r*"**'™*-  '''*^'  Mo"5an«.  Nevada,  Oregon.  Utah,  and  Washingtoa 

—  Defense  Fuel  Regwn  Alaska.  Elmendorf  AFB,  Alaska  99506-5000 

—  Alaska  and  Aleutians. 

—  Defense  Fuel  fteglon  Europe.  Building  2304.  APO  New  York  09128-4105 

^K^K^e^r^S  ""^"'  *^'^^"  *'-•  '-^-  •->  *<"-  Pess  Diibouti,  Egypt. 
Defense  Fu^  RegK)n.  Middle  East  PO.  Box  386.  Awali.  Bahrain,  APO  New  York  09526-2830 

^r*  "k^"1"""'  °"^''  ^^yP*-  Ettvop«.  Iran.  Iraq.  Jordan.  Kenyi  Kuwait  O^PakSfS^r 
Saudi  Araba,  Somalia.  Sudan.  United  Arab  Emirates  and  Yemen  ^^  ^-akistan.  Qatar. 

Defense  Fuel  Regioa  Pacific.  Camp  H.  M.  Smith.  Honolulu.  HI  96881-5000 

Ai^alia.  Burma.  Eiat  Indies,  Hawaii.  Indian  Ocean.  Japan.  Korea.  Malava.  Mananas  ig«.,  7^i.~. 
«HtW«es.  Ryukyu  Islands.  South  Paaf«  Island..  Sri  iX  tW^.  arS,  nlkil^iT  ^ 
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Appendix  Gr—ActMty  Addre 
Nttfiwers 

Sec. 

Part  1— Ceaend. 
C-100    Sdope. 

C-101  AMigoment  and  use  of 
,    C-102    AaUvlty  address  numb 

maintetwnce. 
Part  2— Army  Activity  Address  N 
Part  3— Navy  Activity  Address  N 
Part  4 — Marine  Clotpt  Activity  At 

Numbers. 
Part  5— Air  Force  Activity  Addrei 
Part  6 — Defense  Logistics  Agency 

Address  Numbers. 
Part  7 — Defense  Communications 

Activity  Address  Numbei^ 
Part  8 — Defense  Mapping  Agency 

Address  Numbers. 
Part  9 — Defense  Nuclear  Agency 

Address  Numbers. 
Part  10 — Miscellaneous  Defense  i 

Activity  Address  Numbers. 
Part  11 — On-Slte  Inspection  Agen 

Number. 
Part  12— Strategic  Defense  Initial; 

Organization  Activity  Numbe 

Authority:  5  U.S.C.  301. 10  U.S.C 

Directive  SOOaSS.  FAR  subpart  1.: 

Part  1—CeneraI 

G-lOO    Scope. 

This  appendix  identifies  the  acl 
address  numbers  to  be  used  with 
procurement  ixutnunent  identifice 
numbering  system  prescribed  in  [ 
subpart  204.7a 

C-101    Assignment  and  use  of  a 

(a)  Activities  coding  solicitatioi 
and  related  instruments  shall  use 
codes  assigned  by  their  respectivi 
department/agency  activity  addn 
monitorjs). 

(b)  The  six-character  code  is  us 
Tirst  six  positions  of  the  procurem 
instrument  identification  number 
When  required,  activities  also  wil 
assigned  a  two  position  code.  The 
position  code  is  used  in  the  first  t 
of  the  call/order  serial  number. 

(c)  Activity  address  monitors  ai 
Army — US  Army  Contracting  Sup 

Agency.  Attn:  Contract  Suppt 
(SFRD-KS).  S109  Leesburg  Pil 
Falls  Church.  VA  22041-3201 

Navy — *Navy  Accounting  and  Fii 
Center.  (NAFC-5511).  Washii 
20376-5001 

Air  Force— SAP/ AQCX  Director* 
(kintractiog  and  Manufacturii 
Washington.  DC  20330-5040 

Defense  Logistics  Agency — Defen 
Agency.  Contracting  Systems 
Office  (DLA-DCSSO).  Camen 
Alexandria.  VA  22304-6100 

Marine  Corps — 'Headquarters,  V, 
Corps.  (Code  LBP).  Washingti 
20380-0001 

"Defense  Mapping  Agency — Dirt 
Acquisitioa  Defense  Mappinj 
Washington.  DC  20305-3000 

"Defense  Nuclear  Agency — Chie 
Division.  Defense  Nuclear  Ag 
Washingtoa  DC  20305-1000 
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IxMtnq  (prapared  by  sMpper  or 
90»wwmennap>8sent«tove» 


Oscharge  (praparwl  by  rvceMng 

activity) 


ss    Center. 
New  Cum- 


FN;  OFSC- 
ndna.     VA 


ig  m  ««*  1 1:  Shipped  to:  SuppiemenJa*y  Address,  if  app*lcat>ld;  Sgnal  Code;  and 


*js  AND  Areas  of  Responsibiuty 


tortheast  Building  2404,  McGuire  A»=8.  NJ  08641-5000. 

1.  Owtnct  o«  Co*umt)«.  Mame.  Maryland.  Massachusetts.  New  Hwnoshire   New 

snnsylvaota.  Rhode  Island.  Vermont.  Virginia.  West  Virginia.  ' 

Antral.  8900  S.  Broadway.  Building  2.  St.  Louis.  MO  63125-1513 

ani  (owa^  Kansas.  Kentucky.  MKrfwgan.  Minnesota,  Missourt.  Nebraska.  North 

DaXola.  Wisconsin,  and  Wyoming  -.  rwu, 

Jooth.  Federal  Off^e  Building.  2320  la  Branc^  Room  1213,  Houstorv  TX  77004- 

Ifl?'?;^.^""*"!  *^'  '''°^^-  °®*^^  Louisiana.  Mexico.  Mississippi.  New 
iwu  OWahoma.  Puerto  Rico.  South  Carolina.  Te.w>essee.  Te«s.  West  Indies, 
oouth  America. 

/est.  3171  N.  Gaftney  Street  San  Pedro.  CA  90731-1099. 
ma,  Nevada.  Oregon.  Utah,  and  Washington. 
Jaska.  Elmendorf  AFB.  Alaska  99506-5000. 

urope,  Building  2304.  APO  New  York  09128-4105 

nited  Kingdom,  Mediterranean  Area.  Turkey,  and  Afnca  (less  Djibouti.  Egypt. 

l;J^?*e  ^?VJ'°    ^^  ^-  *•"«•  Ba^*"-  APO  New  York  09526-2830 

TT'l  ^>  J?*^  """•  ""*'•  •'°^"-  •<*"y"-  •<"*«"•  O"*".  Pa'^'stan.  Qatar. 
«.  Sudan.  United  Arab  Emirates,  and  Yemen. 

'acific.  Camp  H.  M.  Smith,  Honolulu,  HI  96881-5000 

lnd|e8.  Hawaii.  Indian  Ocean.  Japaa  Korea.  Malaya,  Mananaa.  New  Zealand. 

Jands.  South  PacrfK:  Island..  Sri  Lanka.  Ta«»an.  and  Thailand.  ^ 


Appendix  Q—Activity  Address 
Nttfiwers 

Sec. 

Part  1— C«aeraL 
C-100    Sdope. 

C-101    Aaaignment  and  uae  of  a  number. 
C-102    Afllivlty  addreas  number  data  base 

maintenance. 
Part  2 — Army  Activity  Addreas  Numbers. 
Part  3 — Navy  Activity  Address  Numbers. 
Part  4 — Marine  Corps  Activity  Address 

Numbers. 
Part  5— Air  Force  Activity  Address  Numbers. 
Part  6— Defense  Logistics  Agency  Activity 

Address  Numbers. 
Part  7 — Defense  Communications  Agency 

Activity  Addresa  Numbers. 
Part  8 — Defense  Mapping  Agency  Activity 

Address  Numbers. 
Part  9 — Defense  Nuclear  Agency  Activity 

Address  Numbers. 
Part  10 — Miscellaneous  Defense  Activities 

Activity  Address  Numbers. 
Part  11 — Ott-Slte  Inspection  Agency  Activity 

Number. 
Part  12— Strategic  Defense  Initiative 

Organization  Activity  Number. 
Authority:  5  U.SC.  301. 10  U.S.C.  2202.  DoD 
Directive  SOOaSS.  FAR  subpart  1.3. 

Part  1— General 
C-100    Scope. 

This  appendix  identiries  the  activity 
address  numbers  to  be  used  with  the  imiform 
procurement  instrument  identification 
numbering  system  prescribed  in  DFARS 
subpart  204.70; 
G-101    Assignment  and  use  of  a  number. 

(a)  Activities  coding  solicitations,  contracts 
and  related  instruments  shall  use  only  those 
codes  assigned  by  their  respective 
department/agency  activity  address 
monitor(8). 

(b)  The  six-character  code  is  used  in  the 
first  six  positions  of  the  procurement 
instrument  identification  number  (PIIN). 
When  required,  activities  also  will  be 
assigned  a  two  position  code.  The  two 
position  code  is  used  in  the  first  two  positions 
of  the  call/order  serial  number. 

(c)  Activity  address  monitors  are — 
Army — US  Army  Contracting  Support 

Ajsency.  Attn:  Contract  Support  Office 

(SFRD-KS).  S109  Leesburg  Pike,  suite  302, 

Falls  Church.  VA  22041-3201 
Navy — 'Navy  Accounting  and  Finance 

Center.  (NAFC-5511).  Washington.  DC 

20376-5001 
Air  Force— SAF/AQCX.  Directorate  of 

Contracting  and  Manufacturing  Policy. 

Washington.  DC  20330-5040 
Defense  Logistics  Agency — Defense  Logistics 

Agency.  Contracting  Systems  Support 

Office  (DLA-DCSSO),  Cameron  Station, 

Alexandria,  VA  22304-6100 
Marine  Corps — 'Headquarters,  US  Marine 

Corps.  (Code  LBP).  Washington,  DC 

20380-0001 
"Defense  Mapping  Agency — Director  of 

Acquisltioa  Defense  Mapping  Agency, 

Washington,  DC  20305-3000 
"Defenae  Nuclear  Agency — Chief,  Contract 

Division.  Defense  Nuclear  Agency, 

Washington.  DC  20305-1000 


"Defense  Communications  Agency — Chiet 
Logistics  Management  Office,  Code  202. 
Defense  Communications  Agency, 
Washingtoa  DC  20305-2000 
*  The  Navy  and  Marine  Corps  Activity 
Address  Monitor  for  assignment  of  two- 
character  call/order  serial  numbers  it:  Office 
of  the  Assistant  Secretary  of  the  Navy 
(RD&A),  room  536.  Cr>-8tal  Plaza  5, 
Washington,  DC  20350-lOOa 

"  Agency  activity  address  monitors 
forward  requests  for  appendix  G 
maintenance  to  the  U.S.  Army  Contracting 
Support  Agency  (SFRD-KS). 

Q-102    AcUvtty  addreM  numbw  data  beM 
malntananca. 

(a)  The  Defense  Logistics  Agency.  DLA- 
DCSSO.  Cameron  Statioa  Alexandria.  VA 
22304-6100  is  the  executive  agent  for 
maintenance  of  six  and  two  character  code 
assignments.  The  executive  agency 
distributes  blocks  of  two  character  codes  to 
department/agency  activity  address  monitors 
for  further  assignment 

(b)  Contracting  activities  submit  requests 
for  assignment  of  or  changes  in  either  the  six 
character  or  two  character  codes  to  their 
activity  address  monitor  in  accordance  with 
depart.ment/agency  procedures.  Activity 
address  monitors — 

(1)  Approve  requests  for  additions, 
deletions,  or  changes; 

(2)  Notify  the  executive  editor.  Defense 
Acquisition  Regulations  System. 
OUSD(A)DP(DARS).  Washington,  DC  20301- 
3000;  and 

(3)  Provide  a  copy  of  the  notification  to  the 
executive  agent 

(c)  A  copy  of  the  Appendix  G  data  base  is 
available  on  tape  or  MS-DOS  compatible 
floppy  diskettes  from  the  executive  agent 

Part  2— Army  Activity  Address  Numbers 

DAAA0331— Pine  Bluff  Arsenal  attn: 
SMCPB-PO,  Pine  Bluff,  AR  71602-^500 

DAAA05,  B2— Directorate  of  Contracting, 
Rocky  Mountain  Arsenal,  attn:  XRMAC- 
DOC  Commerce  City,  CO  30022-2180 

DAAA08,  B7— Rock  Island  Arsenal,  attn: 
SMCRi-CT.  Rock  Island.  IL  61299-5000 

DAAAOa  BA— HQ,  AMCCOM  attn: 
AMSMC-PC  (R),  Rock  Island,  IL  ei2g»- 
6000 

DAAA15.  ZU— HQ.  AMCCOM  attn; 
AMSMC-PC  (A).  Aberdeen  Proving 
Ground,  MD  21010-5423 

DAAA21.  2T— HQ,  AMCCOM.  attn: 
AMSMC-4>C  (D),  Picatinny  Arsenal.  NJ 
0780e-5000 

DAAA22.  BV— Watervliet  Arsenal,  attn: 
SMCWV-PP.  Watervliet  NY  12189-4050 

DAAA31.  GJ — McAlester  Army  Ammunition 
Plant  attn:  SMCMC-PC,  McAlester,  OK 
74501-6000 

DAAB07.  BC— USA  Communications- 
Electronics  Command,  attn:  AMSEL-PC. 
Fort  Monmouth,  NJ  07703-5000 

DAAB08,  2V— USA  Communications- 
Electronics  Command,  attn:  Procurement 
Directorate,  Base  Ops.  Fort  Monmouth,  N] 
07703-6008 

DAABIO.  ZP— Headquarters.  U.S.  Army 
Garrison,  Vint  HIU  Farms  Station,  attn: 
SELVH-PC-OP.  Warrenton.  VA  22188-S172 


Di\AC01.  BH— Annlston  Army  Depot  attn: 

SDSAN-DOC  Annlstoa  AL  36201-5003 
DAAC09.  ZR — Sacramento  Army  Depot  attn: 

SDSSA-K,  Sacramento.  CA  95813-5021 
DAAC87.  ZN — Letterksnny  Army  Depot  attn: 

SDSLE-P,  Chambersburg.  PA  17201-4152 
DAAC89,  D2— New  Cumberland  Army  Depot 

attn:  SDSNC-P.  New  Cumberland.  PA 

17070-WOl 
DAAC71.  ZS— Tobyhanna  Army  Depot  attn: 

SDSTO-K.  Tobyhanna.  PA  164e&-5100 
DAAC79,  D7— Red  River  Army  Depot  attn: 

SDSRR-P.  Texarkana.  TX  75507-5000 
DAAC83.  BJ— Corpus  Christi  Army  Depot 

attn:  SDSCC-C,  Corpus  Christi.  TX  78419- 

6170 
DAAC89.  BK— Tooele  Army  Depot  attn: 

SDSTE-CD.  Tooele.  UT  84074-0839 
DAADOl.  B5— USA  Yuma  Proving  Ground, 

Procurement  Directorate,  attn:  STEYP-CR. 

Yuma.  AZ  85385-9103 
DAAD03.  B6— USA  Jefferson  Proving  Ground. 

attn:  STEfP-LG-C  Madisoa  IN  47250-5100 
DAAD05.  BM— USA  Aberdeen  Proving 

Ground,  Support  Activity,  attn:  STEAP-PR/ 

(Bldg  No.  3l4).  Aberdeen  Proving  Ground. 

MD  21005-5001 
DAAD07.  BN— USA  White  Sands  MissUe 

Range,  Directorate  of  Contracting,  attn: 

STEWS-PR,  White  Sands  Missile  Range, 

NM  68002-5201 
DAAD09.  BP— USA  Dugway  Proving  Ground. 

Procurement  Directorate,  attn;  STEDP- 

DOC,  Dugway,  UT  84022-0538 
DAADia  ZX— USA  Test  &  Evaluation 

Command,  attn:  AMSTE-PR.  Aberdeen 

Proving  Ground.  MD  21005-5055 
DAAE07,  BR— USA  Tank- Automotive 

Command.  Warren.  MI  48397-5000 
DAAG60,  C6— USA  Military  Academy. 

Purchasing  ft  Contracting  Division.  Bldg 

e67A  attn:  MAPC  West  Point  NY  10996- 

1594 
DAAG99.  ZY— USA  Program  Manager- 

SANG.  attn:  AMCPM-NGA-A  APO  New 

York.  NY  09038-5005 
DAAHOl,  CC— USA  Missile  Command,  attn: 

AMSMI-PC  Redstone  Arsenal  AL  35896- 

5280 
DAAH03.  D8 — USA  Missile  Command,  attn: 

AMSMI-PC-FC  (Ub/Base  Ops).  Redstone 

Arsenal.  AL  35898-5280 
DAA)02.  D9— Aviation  Applied  Technology 

Directorate,  attn:  SAVRT-TY-CD.  Fort 

Eustis.  VA  23804-5577 
DAAI04— USA  Charies  Melvin  Price  Support 

Center,  attn:  AMSAV-PHL  Granite  City.  U. 

62040-1801 
DAA)05.  ZF— USA  Aviation  Systems 

Command.  Building  404.  attn:  IJlS.  21- 

Working  Group,  Fort  Eustis.  VA  23604-5577 
DAAJ09,  BS— USA  AviaUon  Systems 

Command.  4300  Goodfellow  Blvd..  attn: 

AMSAV-PR.  St.  Louis.  MO  63120-1796 
DAAKOl.  BB— USA  Troop  Support  Command 

(TROSCOM)  4300  Goodfellow  Blvd..  attn: 

AMSTR-PYMB.  St  Louis,  MO  63120-1798 
DAAKea  C5— USA  Nafick  Research. 

Development  and  Engineering  Center. 

Directorate  of  Procurement  attn:  AMSTR- 

PN.  Natick,  MA  01760-5011 
DAAKTa  El— USA  Belvolr  Research, 

Development  and  Engineering  Center. 

Procurement  ft  Production  Directorala  attn: 

AMSTR-PBP.  Fort  Belvoir.  VA  22060-5606 
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DAALOl.  lY— Electronic*  Technology  a 
Devices  Laboratory,  aftn;  SLCET-DP,  Fort 
Monmouth,  NJ  07703-5302 
DAAL02,  D3— USA  Laboratory  Command 
Installation.  Support  Activity,  2a00  Powder 
Mill  Road,  attn:  SLQS-C  Adelphia,  MD 
20783-1145 
DAAL03— U.S.  Army  Research  Laboratory. 
P.O.  Box  12211,  aftn:  SLCRO-PR,  Research 
Triangle  Park,  NC  27709-2211 
DAAL04,  D6— USA  Materials  Technology 
Laboratory,  Arsenal  Street,  attn;  SLCMT- 
PR.  Watertown.  MA  02172-0001 
DABTOl,  F6— Commander.  U.S.  Army 
Aviation  Center.  Contracting  Office. 
Building  T-00116,  attn:  ATZQ-C,  Fort 
Rucker.  AL  36362-5000 
DABTD2.  2A— Commander.  U.S.  Army 
Chemical  and  Military  Police  Centers  and 
Fort  McClellan.  attn:  ATZN-DOC,  Fort 
McOellan.  AL  36205-5000 
DABTIO,  23— Commander,  U.&  Army 
Infantry  Center  and  Fort  Benning.  Bldg.  35, 
attn:  ATZB-KTC,  Fort  Benning.  GA  31905- 
5000 
DABTll.  20— Commander.  U.S.  Army  Signal 
Center  and  Fort  Gordon.  Building  2050, 
attn:  ATZI-CT.  Fort  Gordon.  GA  30905- 
5041 
DABT15,  F9— Commander.  U.S.  Army  Soldier 
Support  Center  and  Fort  Benjamin 
Harrison,  attn:  ATZI-CT,  Fort  Benjamin 
Harrison.  IN  46216-5230 
DABT19.  2D— Commander,  U.S.  Army 
Combined  Arms  Center  and  Fort 
Leavenworth,  attn:  ATZL-CDC,  Fort 
Leavenworth.  KS  66027-5000 
DABT23. 2E— Commander,  U.S.  Army  Armor 
Center  and  Fort  Knox.  Bldg.  4022.  attn: 
ATZK-DC  Fort  Knox.  KY  40121-5000 
DABT31.  2F— Commander.  U.S.  Army 
Engineer  Center  and  Fort  Leonard  Wood, 
attn:  ATZT-DOC.  Fort  Leonard  Wood.  MO 
65473-5000 
DABT35,  2G— Commander.  U.S.  Army 
Training  Center  and  Fort  Dix.  Bldg.  5418. 
attn:  ATZD-CO,  Fort  Dix.  NJ  08640-6150 
DABT39.  2H— Commander.  U.S.  Army  Field 
Artillery  Center  and  Fort  Sill,  attn:  ATZR- 
Q,  Fort  Sill,  OK  73503-0501 
DABT43,  2J— Commander.  Carlisle  Barracks 
Bldg.  46.  attn:  ATZE-DOC  Carlisle 
Barracks.  PA  17013-5002 
DABT47.  2K— Commander.  V.S.  Army 
Training  Center  and  Fort  Jackson.  Bldg. 
4350.  attn:  ATZJ-DOC.  Fort  Jackson.  SC 
29207-5490 
DABT51,  2L— Commander,  U.S.  Army  Air 
Defense  Artillery  Center  &  Fort  BHss.  P.O. 
Box  6078,  attn:  ATZC-DOC  Fort  Bliss,  TX 
79906-0078 
DABT57.  2N— Commander.  U.S.  Army 
Transportation  Center  and  Fort  Eustis. 
Bldg.  2746,  attn:  ATZF-CO,  Fort  Eustis.  VA 
23604-5000 
DABTSa.  2P— Commander.  Fort  Monroe. 
Bldg.  T-195.  aftn:  ATZG-C  #62,  Fort 
Monroe.  VA  23651-6000 
DABT59,  2Q— Commander,  U.S.  Army 
Quartermaster  Center  and  Fort  Lee.  Bldg. 
T-7124,  attn:  ATZM-DC  Fort  Lee.  VA 
23801-5000 
DABTeO,  IL-Director,  TRADOC  Contracting 
Activity,  attn:  ATCA,  Fort  Eustis,  VA 
23604-5538 


DABT61,  BF— Commandant.  The  Judge 
Advocate  General's  School,  USA,  attn: 
JAGS-SSL.  Charlottesville,  VA  22904-1781 
DABT63.  BU-Commander,  U.S.  Army 
Information  Systems  Command,  attn: 
ASQH-DOC  Fort  Huachuca.  AZ  8561*- 
5000 
DABT84.  YV— Chief.  Purchasing  and 
Contracting  Office,  Bldg.  440,  aftn:  ATZR- 
ZQ,  Fort  Chaffee,  AR  72905-5000 
DABTes— Mission  Contracting  Activity  at 
Fort  Leavenworth,  aftn:  MOVL,  Fort 
Leavenworth.  KS  66027-5000 
DACAOl,  DACWOl,  CK— USA  Engineer 
District,  Mobile,  P.O.  Box  2288,  Mobile,  AL 
36628-0001 
DACA03,  DACW03,  d^-USA  Engineer 
District  Little  Rock,  P.O.  Box  867.  Little 
Rock,  AR  7220^-0867 
DACA05,  DACW05,  CM— USA  Engineer 
District.  Sacramento.  650  Capital  MaU, 
Sacramento.  CA  95814-4794 
DACA06.  DACW06.  CN— USA  Engineer 
Division.  South  Pacific,  630  Sansone  Street, 
room  1216,  San  Francisco,  CA  94111-2206 
DACA07,  DACW07,  CP— USA  Engineer 
District,  San  Francisco,  211  Main  Street. 
San  Francisco.  CA  94105-1905 
DACA09.  DACW09,  CQ^-USA  Engineer 
District  Los  Angeles,  P.O.  Box  2711.  Los 
Angeles.  CA  90053-2325 
DACA17.  DACW17,  CS— USA  Engineer 
District  Jacksonville,  P.O.  Box  4970. 
Jacksonville.  FL  32232-0019 
DACA19,  DACW19.  CU— USA  Engineer 
Division.  South  Atlantic.  77  Forsyth  Street 
S.W.,  room  313,  Atlanta.  GA  30335-6801 
DACA21.  DACW21.  CV— USA  Engineer 
District  Savannah.  P.O.  Box  889. 
Savannah.  GA  31402-0889 
DACA22.  DACW22.  CW— USA  Engineer 
Division.  North  Central,  536  South  Qark 
Street.  Chicago,  IL  60605-1592 
DACA23.  DACW23.  CX— USA  Engineer 
District  Chicago.  219  South  Dearborn 
Street  Chicago.  IL  60604-1797 
DACA26.  DACW25.  CD— USA  Engineer 
District  Rock  Island.  P.O.  Box  2004.  Rock 
Island.  IL  61204-2004 
DACA27.  DACW27,  CY— USA  Engineer 
District  Louisville.  P.O.  Box  59,  Louisville. 
KY  40201-0059 
DACA29.  DACW29.  CZ— USA  Engineer 
District  New  Orleans.  P.O.  Box  60287.  New 
Orleans,  LA  70160-0267 
DACA31,  DACW31.  DA— USA  Engineer 
District  Baltimore.  P.O.  Box  1715, 
Baltimore.  MD  21203-1715 
DACA33.  DACW33.  DB-USA  Engineer 
District  New  England.  424  Trapelo  ROad. 
Waltham.  MA  02254-9149 
DACA35.  DACW35.  DC— USA  Engineer 
District  Detroit  P.O.  Box  1027.  Detroit  Ml 
48231-1027 
DACA37,  DACW37.  DD— USA  Engineer 
District  St.  Paul,  1421  USPO  a  Custom 
House,  180  East  Kellogg  Boulevard,  SL 
Paul.  MN  56101-1427 
DACA38.  DACW38.  DE^-USA  Engineer 
District  Vicksburg.  P.O.  Box  ea  Vicksburg. 
MS  39180-0060 
DACA39.  DACW39,  DF— USA  Engineer 
Wafer- Ways  Experiment  Station.  P.O.  Box 
631,  Vicksburg.  MS  39181-0631 
DACA40.  DACW4a  DG— USA  Engineer 
Division.  Lower  Mississippi  Valley.  P.O. 
Box  8a  Vicksburg,  MS  39181-0080 


DACA41.  DACW41.  DH— USA  Engineer 
District  Kansas  City,  700  Federal  Bldg.,  60) 
East  12th  Street  Kansas  City,  MO  64106- 
2896 
DACA43,  DACW43,  DJ— USA  Engineer 
District  St.  Louis,  210  Tucker  Boulevard 
North,  St.  Louis,  MO  63101-1886 
DACA45,  DACW45,  DK— USA  Engineer 
District  Omaha.  216  North  17th  Street 
Omaha.  NE  68102-4978 
DACA46.  DACW46,  DL— USA  Engineer 
Division.  Missouri  River,  P.O.  Box  MS, 
Dovtmfown  Station,  Omaha.  NE  68101-0103 
DACA47.  DACW47.  DM— USA  Engineer 
District  Albuquerque.  P.O.  Box  1580, 
Albuquerque.  NM  87103-1580 
DACA49.  DACW49.  DN-USA  Engineer 
District  Buffala  1776  Niagara  Street 
Buffalo.  NY  14207-3199 
DACA61,  DACW51.  CE— USA  Engineer 
District.  New  York.  28  Federal  Plaza.  New 
York,  NY  10278-0090 
DACA52,  DACW52.  DP-USA  Engineer 
Division.  North  Atlantic.  90  Church  Street 
New  York,  NY  10007-2979 
DACA64.  DACW54,  DQ— USA  Engineer 
District  Wilmington,  P.O.  Box  1890, 
Wilmington.  NC  28402-1890 
DACA65.  DACW55.  DR— USA  Engineer 
Envision.  Ohio  River.  P.O.  Box  1159, 
Cincinnati.  OH  45201-1159 
DACA56,  DACW5a,  DS— USA  Engineer 
District  Tulsa.  P.O.  Box  61.  Tulsa.  OK 
74121-0061 
DACA57.  DACW57,  DT— USA  Engineer 
District.  Portland,  P.O.  Box  2496,  Portland. 
OR  97229-2946 
DACA58.  DACW58,  DU— USA  Engineer 
Division.  North  Pacific.  P.O.  Box  2870, 
Portland.  OR  97208-2870 
DACA59.  DACW59.  DV— USA  Engineer 
District,  Pittsburgh,  William  S.  Moorehead 
Federal  Bldg.,  1000  Liberty  Avenue. 
Pittsburgh,  PA  15222-4186 
DACAao.  DACW60.  DW— USA  Engineer 
District  Charieston.  P.O.  Box  919, 
Charleston,  SC  29402-0919 
DACA61.  DACW61,  CF— USA  Engineer     ' 
District  Philadelphia  Custom  House.  2nd  A 
Chestnut  Streets.  Philadelphia.  PA  19106- 
2991 
DACA62,  DACW62,  DX— USA  Engineer 
District  Nashville,  P.O.  Box  1070, 
Nashville,  TN  37202-1070 
DACA63,  DACWas.  DY— USA  Engineer 
District.  Fort  Worth.  P.O.  Box  17300.  Fort 
Worth.  TX  76102-0300 
DACA64.  DACW64.  DZ— USA  Engineer 
District.  Galveston.  P.O.  Box  1229, 
Galveston,  TX  77553 
DACA65,  DACW65,  EA— USA  Engineer 
District,  Norfolk,  803  Front  Street  Norfolk, 
VA  23510-1096 
DACAee,  DACW66.  EB— USA  Engineer 
District.  Memphis,  167  N.  Mid-America 
MaU.  B-202.  Clifford  Davis  Federal  Bldg.,  • 
Memphis,  TN  38103-1894 
DACA67.  DACW67,  EC— USA  Engineer 
District,  Seattle,  P.O.  Box  C-3765,  Seattle, 
WA  98124-2256 
DACA68,  DACW68,  YW— USA  Engineer 
District  Walla  Walla,  Building  602,  City- 
County  Airport  Walla  Walla,  WA  99362- 
8265 
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DACAea  DACWe9.  CG— USA  El 
District.  Huntington.  502  8th  Sti 
Huntington.  WV  25701-2070 

DACA7a  DACW70.  YX— USA  Ei 
Division,  Southwestern.  1114  C 
Street  Dallas,  TX  75242-0216 

DACA72.  DACW72.  ZA— USA  H 
Engineer  Center.  Support  Activ 
Kingman  Building.  Fort  Belvoir 

DACA73,  DACW73.  CH— Headqi 
Army  Corps  of  Engineers,  20 
Massachusetts  Avenue,  NW.,  a 
Washington,  DC  20314-1000 

DACA7S,  DACW75,  ZC— USA  Ei 
Division,  Middle  East,  APO  Ne 
09038 

DACA78,  DACW76,  ZD— USA  Ei 
Topographic  Laboratories,  Cud 
»2592.  Fort  Belvoir,  VA  22060-1 

DACA78.  DACW78,  9V— USA  Er 
Middle  East/Africa,  Projects  O 
Box  225a  Winchester.  VA  2280 

DACA79,  DACW7a  2R— USA  En 
District  Japan.  APO  San  Franc 
96343-0061 

DACABl.  DACW8I— USA  Engini 
Far  East  APO  San  Francisco.  ( 
0427 

DACAB4.  DACW84.  ZH— USA  Ei 
Division.  Pacific  Ocean.  Buildii 
Shaffer.  HI  96858-5440 

DACAeS,  DACW85.  ZJ— USA  En; 
District  Alaska.  P.O.  Box  898.  / 
AK  99506-0896 

DACA86,  DACW86— USA  Engin« 
Riyadh,  APO  New  York.  NY  Oft 

DACA87.  DACW87,  ZW— USA  E 
Division,  Huntsville,  P.O.  Box  1 
Huntsville.  AL  35807-4301 

DACAaa  DACW88.  OS— USA  Co 
Engineering  Research  Laborato 
4005.  Champaiga  IL  61824-400! 

DACA89.  DACW89.  Z— USA  Col 
Research  and  Engineering  La  be 
Lyme  Road,  Hanover,  NH  0375i 

DACA90.  DACW90-USA  Engim 
Europe,  attn:  CEEUD-CT.  APO 
NY  09757-6301 

DADAOl.  2S— Letterman  Army  S> 
Center.  Bldg  1060,  aftn:  HSHH- 
Presidio  of  San  Francisco,  CA  ( 

i^ADAOS.  8W— Fitrsimons  Army 
Center.  Directorate  of  Contract 
205.  attn:  HSHG-LOC  Aurora. 
5001 

DADA09.  YY— William  Beauraon 
Medical  Center,  P.O.  Box  70003 
HSAA-W.  El  Paso.  TX  79920-5 

DADAia  ZQ— USA  Health  Servi 
Command.  Bldg  129,  Central  O. 
Activity,  attn:  HSAA-C  Fort  & 
TX  78234-6000 

DADAll.  OV— Brooke  Army  Med 
Contracting  Branch.  Log  Div,  a  I 
LOC  Fort  Sam  Houston,  TX  78, 

DADA13,  OW— Madigan  Army  M 
Center,  Purchasing  and  Conlra( 
aftn:  HSAA-M.  Tacoma.  WA  9 

DADA15.  OX— Walter  Reed  Armj 
Center,  Directorate  of  Industrie 
Operations.  Bldg  T-2a  1st  Flooi 
HSHL-ZF(SD),  Washington.  IK 

DADAlft  OY— Tripler  Army  Med 
Contracting  Office,  Bldg  160.  at 
LD-PC  Tripler  AMC,  HI  96859- 

DAEAOe.  E4— Headquarters.  7fh  I 
Command  a  Ft  Ritchie.  Office  c 
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mandant  The  Judge 
il'a  School.  USA,  attn: 
ottcsville,  VA  22904-1781 
mander.  U.S.  Army 
ems  Command,  attn: 
1  Huachuca.  AZ  85613- 

f.  Purchasing  and 

«.  Bldg.  440,  attn:  ATZR- 

AR  72905-5000 
Contracting  Activity  at 
1.  attn:  MCAL.  Fort 

66027-5000 

,  CK — USA  Engineer 

>.0.  Box  2288,  Mobile,  AL 

.  CL— USA  Engineer 
±.  P.O.  Box  867.  Little 
1867 

,  CM— USA  Engineer 
nto.  650  Capital  Mali, 
)581 4-4784 
,  CN— USA  Engineer 
icific,  630  Sansone  Street, 
ancisco,  CA  94111-2206 
CP— USA  Engineer 
Cisco,  211  Main  Street. 
V  94105-1905 
CQ— USA  Engineer 
lea.  P.O.  Box  2711.  Loa 
3-2325 

CS— USA  Engineer 
ille.  P.O.  Box  497a 
2232-0019 

CU— USA  Engineer 
tlantic.  77  Forsyth  Street, 
tlanta,  GA  30335-6801 
CV— USA  Engineer 
1.  P.O.  Box  889, 
(02-0889 

CW— USA  Engineer 
mtral,  536  South  Qark 
,60605-1592 
CX— USA  Engineer 
219  South  Dearborn 
,60604-1797 
CD— USA  Engineer 
nd,  P.O.  Box  2004,  Rock 
)04 

CY— USA  Engineer 
.  P.O.  Box  59,  Louisville. 

CZ— USA  Engineer 

ans,  P.O.  Box  60287,  New 

-0267 

DA— USA  Engineer 

,  P.O.  Box  1715, 

03-1715 

DB— USA  Engineer 

and.  424  Trapelo  Road. 

H-9149 

DC— USA  Engineer 

O.  Box  1027.  Detroit.  MI 

DD— USA  Engineer 

421  USPO  a  Custom 

illogg  Boulevard,  St 

27 

DE— USA  Engineer 

,  P.O.  Box  ea  Vicksburg. 

DF— USA  Engineer 

riment  Station.  P.O.  Box 

139161-0631 

DG— USA  Engineer 

ississippi  Valley.  P.O. 

MS  39181-0080 


DACA41.  DACW41,  DH— USA  Engineer 
District.  Kansas  City.  700  Federal  Bldg.,  601 
East  12th  Street,  Kansas  City.  MO  6410ft- 
2896 
DACA43.  DACW43,  DJ— USA  Engineer 
District.  St.  Louis,  210  Tucker  Boulevard 
North.  St.  Louis,  MO  63101-1986 
DACA45,  DACW45.  DK— USA  Engineer 
District  Omaha,  215  North  17th  Street 
Omaha,  NE  68102-4978 
DACA46.  DACW46,  DU-USA  Fjigineer 
Divisioa  Missouri  River,  P.O.  Box  103, 
Downtown  Station,  Omaha,  NE  68101-0103 
DACA47,  DACW47,  DM— USA  Engineer 
District  Albuquerque,  P.O.  Box  1580. 
Albuquerque,  NM  67103-1580 
DACA49,  DACW49,  DN-USA  Engineer 
District  Buffalo,  1776  Niagara  Street 
Buffalo,  NY  14207-3199 
DACA51,  DACW51,  CE— USA  Engineer 
District,  New  Yorii,  26  Federal  Plaza,  New 
York,  NY  10278-0090 
DACA52,  DACW52,  DP— USA  Engineer 
Division,  North  Atlantic  90  Church  Street 
New  York,  NY  10007-2979 
DACA54,  DACW54,  DQ— USA  Engineer 
District  Wilmington,  P.O.  Box  1890, 
Wilmington.  NC  28402-1890 
DACA55.  DACW55,  DR— USA  Engineer 
Division.  Ohio  River,  P.O.  Box  1159, 
Qncinnatl.  OH  45201-1159 
DACA56,  DACW56,  DS— USA  Engineer 
District  Tulsa,  P.O.  Box  61,  Tulsa.  OK 
74121-0061 
DACA57.  DACW57,  DT— USA  Engineer 
District,  Portland.  P.O.  Box  2496,  Portland, 
OR  97229-2946 
DACA58.  DACW58.  DU— USA  Engineer 
Division,  North  Pacific.  P.O.  Box  2870, 
Portland,  OR  97206-2870 
DACA59.  DACWsa  DV— USA  Engineer 
District  Pittsburgh,  William  S.  Moorehead 
Federal  Bldg.,  1000  Liberty  Avenue, 
Pittsburgh,  PA  15222-4186 
DACA60,  DACW60,  DW— USA  Engineer 
District  Charleston,  P.O.  Box  919. 
Charleston.  SC  29402-0919 
DACA61,  DACW61,  CF— USA  Engineer     ' 
District  Philadelphia  Custom  House,  2nd  A 
Chestnut  Streets,  Philadelphia.  PA  19106- 
2991 
DACA62,  DACW82,  DX— USA  Engineer 
District  Nashville,  P.O.  Box  1070, 
Nashville,  TN  37202-1070 
DACA63,  DACW63,  DY— USA  Engineer 
District,  Fort  Worth,  P.O.  Box  17300,  Fort 
Worth,  TX  76102-0300 
DACA64,  DACW64,  DZ— USA  Engineer 
District,  Galveston,  P,0.  Box  1229. 
Galveston,  TX  77553 
DACA65.  DACW65.  EA— USA  Engineer 

DJstrict,  Norfolk,  803  Front  Street.  NorfoDc, 
'      VA  23516-1096 

DACAee.  DACW66,  EB— USA  Engineer 
District,  Memphis,  167  N.  Mid-America 
MaU.  B-202,  Clifford  Davis  Federal  Bldg„ 
Memphis,  TN  38103-1894 
DACA67.  DACW67.  EC— USA  Engineer 
District,  Seattle.  P.O.  Box  C-3765,  Seattle. 
WA  98124-2255 
DACA68,  DACW68,  YW— USA  Engineer 
District  Walla  Walla,  Building  602,  City- 
County  Airport  Walla  Walla,  WA  99362- 
9265 


UACA69,  OACW69,  CG— USA  Engineer 

District.  Huntington.  502  8th  Street 

Huntington.  WV  25701-2070 
DACA7a  DACW70.  YX— USA  Engineer 

Division,  Southwrestem.  1114  CommeDee 

Street  Dallas,  TX  75242-0216 
DACA72.  DACW72.  ZA— USA  Humphreys 

Engineer  Center,  Support  Activity, 

Kingman  Building.  Fort  Belvoir,  VA  22060 
DACA73,  DACW73,  CH— Headquarters,  U.S. 

Army  Corps  of  Engineers,  20 

Massachusetts  Avenue,  NW.,  attn:  CEPR, 

Washington.  DC  20314-1000 
DACA7S.  DACW75,  ZC— USA  Engineer 

Division,  Middle  East.  APO  New  York,  NY 

09038 
DACA76,  DACW76  ZD— USA  Engineer 

Topographic  Laboratories,  Cude  Bldg. 

#2592,  Fort  Belvoir.  VA  22060-5546 
DACA78.  DACW78.  9V— USA  Engineer 

Middle  East/Africa,  Projects  Office,  P.O. 

Box  225a  Winchester,  VA  22801-1450 
DACA79,  DACWTa  2R— USA  Engineer 

District  Japan,  APO  San  Francisco.  CA 

96343-0061 
DACA81.  DACW8I— USA  Engineer  District. 

Far  East  APO  San  Francisco.  CA  96,301- 

0427 
DACA84.  DACW84.  ZH— USA  Engineer 

DivisioiT.  Pacific  Ocean.  Building  230.  Fort 

Shafter.  HI  96856-5440 
DACA85,  DACW85.  ZJ— USA  Engineer 

District  Alaska.  P.O.  Box  898,  Anchorage. 

AK  99506-0696 
DACA86,  DACW86— USA  Engineer  District 

Riyadh.  APO  New  York,  NY  09036 
DACA87.  DACW87.  ZW— USA  Engineer 

Division,  Huntsville,  P.O.  Box  1600. 

Huntsville,  AL  35807-4301 
DACAaa  DACW88.  OS— USA  Construction 

EngineeHng  Research  Laboratory.  P.O.  Box 

4005,  Champaign.  IL  61824-'4005 
DACA89,  DACW89,  Z— USA  Cold  Regions 

Research  and  Engineering  Laboratory,  72 

Lyme  Road.  Hanover,  NH  03755-1290 
DACA90.  DACW90— USA  Engineer  Division. 

Europe,  attn:  CEEUD-CT.  APO  New  York. 

NY  09757-6301 
DADAOl,  2S— Letterman  Army  Medical 

Center,  Bldg  1060,  attn:  HSHH-LCP, 

Presidio  of  San  Francisco,  CA  94129-6700 
v^ADA03,  6W — Fitrsimone  Army  Medical 

Center,  Directorate  of  Contracting,  Bidg 

205.  attn:  HSHG-LOC  Aurora,  CO  80045- 

5001 
DADA09,  YY— William  Beaumont  Army 

Medici)  Center,  P.O.  Box  70003,  attn: 

HSAA-W,  El  Paso.  TX  79920-5001 
DAOAia  ZQ— USA  Health  Services 

Command,  Bldg  12a  Central  Contracting 

Activity,  attn:  HSAA-C  Fort  Sam  Houston. 

TX  78234-6000 
DADA11.  OV— Brooke  Army  Medical  Center. 

Contracting  Branch.  Log  Div.  attn:  HSHE- 

LOC  Fort  Sam  Houston,  TX  78234-6200 
DADA13,  OW— Madigan  Army  Medical 

Center,  Purchasing  and  Contracting  Office. 

atln:  HSAA-M.  Tacoma.  WA  96431-5100 
DADA15.  OX— Walter  Reed  Army  Medical 

Center  Directorate  of  Industrial 

Operations,  Bldg  T-2a  1st  Floor,  attir 

HSHL-ZF(SD).  Washington,  DC  20307-6001 
DADA16,  OY— Tripler  Army  Medical  Center. 

Contracting  Office.  Bldg  160.  attn:  HSHK- 

LD-PC.  Tripler  AMC,  HI  96659-5000 
DAEAOe,  E4 — Headquarters,  7th  Signal 

Command  A  Ft  Ritchie,  Office  of 


Acquisition.  Bldg  14&  attn:  ASN-OA-PC, 

Fort  Ritchie.  MD  2171»-6010 
DAEA16.  E7— Headquarters.  5th  Signal 

Command.  DCSLOG,  attn;  ASE-LG-CT. 

APO  New  York,  NY  09056-3104 
DAEA20,  Eft— Commander,  HQ,  1st  Signal 

Brigade. attn:  ASQK-AM,  APO  San 

Francisco,  CA  96301-0044 
DAEA31,  IK— USAISC  Directorate  of 

Contracting,  Fort  Devens,  attn:  ASPC-4), 

Ayera.  MA  01433-5340 
DAEA32.  Y6-J IQ,  USAISC,  Office  of 

Acquisition  Management  attn:  ASPC-T, 

Fort  Huachuca,  AZ  65613-5000 
DAHAOl.  9B— USPI-0  for  Alabama.  P.O.  Box 

3715.  Montgomery.  AL  36193-4801 
DAHA02,  OC— USPFO  for  Arizona,  5638  E. 

McDowell  Road.  Phoenix,  AZ  85006-3495 
DAHA03,  9D— USPFO  for  Arkansas,  Camp 

Robinsoa  North  Little  Rock.  AR  72118-2200 
DAHA04, 9N— USPFO  for  California,  P.O  Box 

6104.  San  Luis  Obispo,  CA  93403-6104 
DAHA05,  ZO— USPFO  for  Colorado,  Camp 

George  West.  Golden,  CO  80401-3997 
DAHAOa  IS— USPFO  for  Connecticut  State 

Armory.  360  Broad  Street,  nttn:  Contracting 

Officer.  Hartford,  CT  06105-3795 
DAHA07.  9A— USPFO  for  Delaware,  Grier 

Bldg..  1161  River  Road.  New  Castle,  DE 

19720-5199 
DAHA08. 2W— USPFO  for  Florida.  P.O.  Box 

lOOa  St.  Augustine,  FL  32065-1008 
DAHA09— USPFO  for  Georgia.  P.O.  Box 

17882,  AtlanU,  GA  30316-0882 
DAHAIO,  2Y— USPFO  for  Idaho,  P.O.  Box  45, 

Boise,  ID  83707-4501 
DAHA11,  9E— USPFO  for  Illinois.  1301  North 

McArthur  Blvd.,  Springfield.  IL  62702-2399 
DAHA12.  4E— USPFO  for  Indiana.  P.O.  Box 

41346,  Indianapolis,  IN  46241-0346 
DAHA13. 9L— USPFO  for  Iowa,  Camp  Dodge. 

7700  NW  Beaver  Drive,  Johnston.  lA  50131- 

1902 
DAHA14,  4Z— USPFO  for  Kansas,  P.O.  Box 

209a  Topeka.  KS  66601-2099 
DAHA15.  6P— USPFO  for  Kentucky.  Boone 

National  Guard  Center,  Frankfort  KY 

40601-6192 
DAHA16,  OA— USPFO  for  Louisiana,  Jackson 

Barracks.  New  Orleans,  LA  70146-0330 
DAHA17,  OB— USPFO  for  Maine.  Camp  Keys, 

Augusta.  ME  04333-0032 
DAHA18,  00— USPFO  for  Maryland,  State 

Mil  Reservation,  301  Old  Bay  Lane,  Havre 

de  Grace.  Ml)  21078-4094 
DAHAia  OD— USPFO  for  Massachusetts,  143 

Speen  Street.  ATTN:  Contracting  Officer. 

Natick.  MA  01760-2599 
DAHA20,  9F— USPFO  for  Michigan,  3111  W 

St.  Joseph  Street  Lansing,  MI  48913-5102 
DAHA21,  9K— USPFO  for  Minnesota,  P.O. 

Box  28a  Camp  Ripley.  Little  Palls,  MN 

56345-0268 
DAHA22— USPFO  for  Mississippi,  144 

MilitaryDrive.  Jackson.  MS  39208-8880 
DAHA23,  9H— USPFO  for  Missouri,  1715 

Industrial  Avenue,  Jefferson  City,  MO 

65101-1468 
DAHA24,  9P— USPFO  for  Montana,  P.O.  Bon 

1157,  Helena.  MT  59624-1167 
DAHA25— USPFO  for  Nebraska.  1234 

Military  Road.  Uncola  NE  66506-1092 
DAHA26— USPFO  for  Nevada.  2801  South 

Carson  Street  CarMn  City,  NV  89701-6696 
DAHA27— USPFO  for  New  Hampshire,  PJO. 

Box  2003.  Concord.  NH  03301-2003 


DAHAZa  ZK— USPFO  for  New  Jersey,  131 

Eggert  Crossing  Road,  LawrencevUle,  NJ 

08646-2805 
DAHA2»-USPF0  for  New  Mexico,  P.O.  Box 

4277,  ATTN:  Contracting  Officer,  Santa  Fo. 

NM  87502-4277 
DAHA30-USPFO  for  New  York.  330  Old 

Niskayuna  Road.  Latham.  NY  12110-2224 
DAHA31— USPFO  for  North  Carohna.  4201 

Reedy  Creek  Road.  Raleigh,  NC  27607-6412 
DAIL\32— USPFO  for  North  Dakota,  P.O. 

Box  5511.  Bismarck.  ND  58502-5511 
DAHA33.  9M— USPFO  for  Ohio.  2811  W. 

Granville  Road.  Columbus.  OH  43235-2712 
DAHA34.  91— USPFO  for  Oklahoma.  3501 

Military  Circle.  N.E..  Oklahoma  Qty,  OK 

73111-4398 
DAHA35— USPFO  for  Oregon.  P.O.  Box 

14840.  ATTN:  USPFO-P.  Salem.  OR  97309- 

5008 
DAHA36— USPFO  for  Pennsylvania.  Dept.  of 

Military  Affairs,  ATTN:  Contracting 

Officer,  Annville.  PA  17003-5003 
DAHA37— USPFO  for  Rhode  Island,  330 

Camp  Street.  Providence.  Rl  02906-1954 
DAHA36— USPFO  for  South  Carolina.  9 

National  Guard  Road.  Columbia.  SC  29201- 

4766 
DAHA39— USPFO  for  South  Dakota,  Camp 

Rapid.  Rapid  City.  SO  57702-6186 
DAHA40— USPFO  for  Tennessee,  Powell 

Avenue,  P.O.  Box  4074a  Nashville.  TN 

37204-0748 
DAHA41.  9C— USPFO  for  Texas,  P.O.  Box 

5216  ATTN:  Contracting  Officer,  Austin. 

TX  78563-6218 
DAHA42.  ZE— USPFO  for  Utah,  P.O.  Box 

2000  Draper,  UT  84020-2000 
DAHA43— USPFO  for  Vermont  Camp 

Johnson.  Bldg.  #3.  Colchester.  VT  05446- 

3004 
DAHA44— USPFO  for  Virginia.  50l  F.ast 

Franklin  Street  Richmond,  VA  2321»-2317 
DAHA45— USPFO  for  Washingtoa  Camp 

Murray.  Tacoma.  WA  96430-5000 
DAHA46— USPFO  for  West  Virginia,  50 

Armory  Road,  Buckhannon,  WV  28201- 

2396 
DAHA47, 9G— USPFO  for  Wisconsin.  Camp 

Douglas,  WI  54618-9002 
DAIL\48— USPFO  for  Wyoming.  P.O.  Box 

1709.  Cheyenne,  WY  82003-1709 
DAHA4»— USPFO  for  the  District  of 

Columbia.  Bldg.  350,  Anacostia  Naval  Air 

Station,  Washington.  DC  20315-0001 
DA1L\50— USPFO  for  HawaiL  3949  Dinmond 

Head  Road.  Honolulu.  HI  96816-4495 
DAHAS1— USPFO  for  Alaska.  800  E. 

Diamond  Blvd.  «3-580,  Anchorage.  AK 

99S1S-2097 
DAHA70-USPFO  for  Puerto  Rico,  PX),  Box 

37Ba  San  Juan,  PR  00904-3786 
DAHA72— USPFO  for  Virgin  Islands.  «11-12 

Golden  Rock.  Christiansted.  St  Croix.  VI 

00820-1050 
DAHA74— USPFO  for  Guam.  P.O.  Box  5a 

NAS.  FPO  San  Francisco,  CA  98637-1256 
DAHA90— National  Guard  Bureau. 

Contracting  Support  5100  L«esburg  Pike, 

Suite  401-a  Falls  Church.  VA  22041-3201 
PAHC21.  C3->-MTMC  Eastern  Araa, 

Acquisition  Division.  Bldg  42.  Military 

Ocean  Terminal  ATTN:  MTEA-LOA. 

Bayonne,  NJ  07002-5302 
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DAHC22— HQ  MTMC,  Directorate  of 
Pawenger  Traffic.  5611  Columbia  Pike. 
ATTN;  MTPT,  Falls  Church.  VA  22041-5050 
DAHC23,  G4— MTMC,  Western  Area, 
Oakland  Army  Base,  ATTN:  MTWA-LOA. 
Oakland.  CA  94026-5000 
DAHC24,  IB— HQ  MTMC  Acquisition 
Division,  5611  Columbia  Pike,  ATTN:  MT- 
LOA,  Falls  Church,  VA  22041-5050 
DAHC26,  OE— HQ  MTMC,  TOPS  Project 
Management  Office,  ATTN:  MT-TP,  Port 
Belvoir,  VA  22060-5698 
DAHC30,  OF— MDW,  DCS  for  Acquisition. 
BJdg  15,  Cameron  Station.  Alexandria,  VA 
22304-5050 
DAHC32.  OM— National  Defense  University, 
Bldg.  58/Contracting  Office  rm  113,  Fort 
Lesie  J.  McNair,  Washington,  DC  20319 
DAHC35,  2M— Ft  Belvoir  Directorate  of 
Contracting,  Bldg  T742,  Fort  Belvoir,  VA 
22060-5075 
DAHC40. 9T— USA  TSA  Southeast 
Commissary  Region,  Contracting  Division, 
ATTN:  LOTA-SE-C  Fort  Lee.  VA  23601- 
6025 
DAHC41.  OH— USA  TSA  Northeast 
Commissary  Region,  Contracting  Division. 
ATTN:  LOTA-NE-C  Fort  George  G. 
Meade.  MD  20755-5220 
DAHC42.  OJ— USA  TSA  Midwest 
Commissary  Region.  Contracting  Division, 
ATTN:  LOTA-MW-C.  Fort  Sam  Houston. 
TX  78234-5000 
DAHC43.  OK— USA  TSA  Western 
Commissary  Region,  Contracting  Division. 
ATTN:  LOTA-WE-C  Fort  Lewis.  WA 
98433-7300 
DAHC44,  ZG— US  TSA  Contracting  Group, 
Bldg  P-1240a  P.O.  Box  5310,  ATTN:  LOTA- 
AM-C  Fort  Lee,  VA  23801-6020 
DA>IC76,  8U— HQS,  6th  Inf  Div(L)  a  USA 
Garrison,  AK,  Cfirectorate  of  Contracting, 
P.O.  Box  S-525,  ATTN:  APVR-DOC  Fort 
Richardson,  AK  99505-0525 
DAHC77,  CJ— US  Army  Support  Command. 
Hawaii.  ATTN:  APZV-KO,  Fort  Shafter,  HI 
9685&-5025 
DAHC90.  Y}— U.S.  Army  Intelligence  and 
Security  Command  (INSCOM).  Contract 
Support  Activity,  attn:  L\PARC-CSA.  Fort 
Belvoir.  VA  22060-5368 
DAHC92.  IV.  ZT— U.S.  Army  South.  U.a 
Army  Garrison — Panama  Directorate  of 
Contracting,  attn:  SOCO-CO.  APO  Miami, 
FL  34002-5000 
DAHC94.  BD— U.S.  Army.  Information 
Systems  Selection  and  Acquisition  Agency 
(ISSAA),  2461  Eisenhower  Avenue. 
Alexandria,  VA  22331-0700 
DAJAOl.  9Q— Regional  Contracting  Office, 
Vicenza.  attn:  AEUCC-L  APO  Nevi  York, 
NY  09221-5122 
DAJA02,  G5— Regional  Contracting  Office, 
Seckenheim.  attn:  AEUCC-S.  APO  New 
York,  NY  09333-5000 
DAJA04, 9R— Regional  Contracting  Office, 
Fuerth,  attn:  AEUCC-FU.  APO  New  York. 
NY  09696-5345 
DAJA06,  9S— Regional  Contracting  Office. 
Stuttgart,  attn:  AEUCC-ST.  APO  New 
York.  NY  09154-0503 
DAJAOO,  BT— Giessen  Suboffice.  RCO 
Frankfurt  attn:  AEUCC-F-G.  APO  New 
York.  NY  09169 
DAJAia  9U— Regional  Contracting  Office. 
Augsburg,  attn:  AEUCC-A.  APO  New 
York.  NY  09178-0506 


DAIA16, 8X— Regional  Contracting  Office. 
Grafenwoehr,  attn:  AEUCC-G,  APO  New 
York.  NY  0911 4-M13 
DAJA23. 9W— Directorate  of  Contracting. 
USA  Berlin,  attn:  AEBA-C  APO  New  York. 
NY  09742-5003 
DAIA25. 9X— Regional  Contracting  Office. 

Bremerhavea  attn:  AEUCC-BR.  APO  New 

York.  NY  09069-5505 
DAJA37.  G6— USAREUR  Contracting  Center. 

attn:  AEUCC-C  APO  New  York.  NY 

0971 0-5345 
DAJA45.  9Y— Regional  Contracting  Office, 

Burtonwood.  attn:  AEUCC-BW.  APO  New 

York.  NY  09075-3738 
DAJAei.  9Z— HQ  USAREUR  «  7th  Army. 

attn:  Regional  Contracting  Office  Benelux. 

APO  New  York.  NY  00667-5005 
DAJA76. 8V— Regional  Contracting  Office. 

Frajikfurt.  Box  73,  attn:  AKUCC-F.  APO 

New  York.  NY  09710-5345 
DAJA83.  2Z— Rheinberg  Suboffice.  RCO 

Bremerhaven.  attn:  AEUCC-BR-R,  APO 

New  York.  NY  09712-5511 
DAIA84.  BO— Fulda  Suboffice.  RCO 

Frankfurt,  attn:  AEUCC-F-FD,  APO  New 

York.  NY  09146 
DAJA85.  B8— Hanau  Suboffice.  RCO 

Frankfurt,  attn:  AEUCC-F-H,  APO  New 

York,  NY  09165-5345 
DAIA86,  Co— Mainz-Kastel  Suboffice.  RCO 

Frankfurt,  attn:  AEUCC-F-MK.  APO  New 

York,  NY  09457 
DAIA87.  DO— Mid-East  CAS  Branch, 

USAREUR  Contract  Center,  attn:  AEUCG- 

C-CI.  APO  New  York.  NY  09672-0008 
DAJA88.  EO— United  Kingdom  CAS  Branch. 

USAREUR  Contract  Center,  attn:  AEUCC- 

C-CU,  APO  New  York,  NY  09083-5000 
DAIA89.  FO— Wuerzburg  Suboffice,  RCO 

Fuerth.  attn:  AEUCC-FU- W,  APO  New 

York,  NY  09800-2013 
DAIA9a  or— Bad  Kreuznach  Suboffice,  RCO 

Frankfurt,  attn:  AEUCC-F-BK.  APO  New 

York.  NY  09252-0029 
DAIB03.  F4— U.S.  Army  Korea  Contracting 

Agency,  attn:  EAKC-CO.  APO  San 

Francisco.  CA  96301-0062 
DAKFOl.  lA — Directorate  of  Contracting. 

attn:  AFKC-ZM-DOC,  Presidio  of  Sam 

Francisco,  CA  94129-5000 
DAKF03,  OQ— Directorate  of  Contracting. 

P.O.  Box  27,  attn:  AFZW-DOC  Fort  Ord. 

CA  93941-0027 
DAKF04.  ZE— Directorate  of  Contracting. 

P.O.  Box  10039.  attn:  AFZJ-DC  Fort  Irwin. 

CA  92310-5000 
DAKF06.  IC— Directorate  of  Contracting. 

Building  6222.  attn:  AFZC-DOC  Fort 

Carson.  CO  80913-5022 
DAKFIO.  ID— Directorate  of  Contracting, 

attn:  AFZP-DC.  Fort  Stewart.  GA  3131+- 

5189 
DAKFll.  IE— Directorate  of  Contracting, 

attn:  AFZK-DOC  Fort  McPherson.  GA 

30330-5000 
DAKF12.  BC— FORSCOM  Central 

Contracting  Office,  attn:  FCJ4-PRC  Fort 

McPherson.  GA  30330-6000 
DAKF15,  IF — Directorate  of  Contracting. 

attn:  AFKE-ZO-DOC,  Fort  Sheridan,  IL 

60037-5000 
DAKF19.  IG — Directorate  of  Contracting. 

attn:  AFZN-DOC  Fort  Riley.  KS  66442- 

0248 


DAKF23,  IH— Directorate  of  Contracting. 

Sttn:  AFZB-DOC  Fort  CampbelL  KY 

42223-1100 
DAKF24.  Gl— Directorate  of  Contracting, 

attn;  AFZX-DOC  Fort  Polk.  LA  71459-5000 
DAKF27,  IJ — Directorate  of  Contracting,  att": 

AFKA-ZI-DOC,  Fort  George  G.  Meade, 

MD  20755-5081 
DAKF36.  IM— Directorate  of  Contracting. 

attn:  AFZS-DOC.  Fort  Drum.  NY  13602- 

6220 
DAKF40.  IN— Directorate  of  Contracting. 

Drawer  7012a  attn:  AFZA-DC.  Fort  Bragg, 

NC  28307-0120 
DAKF48.  IQ— Directorate  of  Contracting. 

attn:  AFZF-DOC  Fort  Hood.  TX  76544- 

5050 
DAKF49.  IR— Directorate  of  Contracting. 

attn:  AFZG-DOC.  Fort  Sam  Houston.  TX 

78234-5000 
DAKF57.  IT— Directorate  of  Contracting. 

attn:  AFZH-DOC  Fort  Lewis.  WA  98433- 

5000 
DAKF61,  lU— Directorate  of  Contracting. 

attn:  AFZR-DOC,  Fort  McCoy.  WI  54656- 

5000 
DAMD17.  B3— US  Army  Medical  Research. 

Acquisition  Activity.  Fort  Detrick.  attn: 

SGRD-RMA,  Frederick,  MD  21702-5014 
DASGoa  CB— USA  Strategic  Defense 

Command,  Deputy  Commander,  P.O.  Box 

150a  attn:  CSSD-CM-AC  Huntsville,  AL 

35807-3801 

Part  3— Navy  Activity  Address  Numbers 

*  An  asterisk  indicates  a  two-digit  code  of 
a  major  command,  which  is  shared  with 
subordinate  activities.  Such  subordinate 
activities  will  Indicate  the  Unit  Identification 
Code  of  the  major  conunand  in  parentheses, 
e.g.  (MAJOOOII). 
NOOOll.  LB*.  LBZ— Chief  of  Naval 

Operations.  Washington.  DC  20350-2000 
N00013.  MR— Judge  Advocate  General.  Navy 

Department  200  Stovall  Street  Alexandrta. 

VA  22332 
N000i4.  EE— Office  of  Naval  Research, 

Arlington.  VA  22217 
N00015,  LO*.  LOZ— Naval  Intelligence 

Command  HQ.  (Suilland.  MD),  4600  Silver 

Hill  Road.  Washington,  DC  20389 
N00018.  MC.  MD*.  J5*.  QA*.  MCZ— Naval 

Medical  Command,  Washington,  DC  20372- 

5120 
NOOOIA  EF*.  GU*.  EFO-0— Naval  Air  Systems 

Command.  Washington.  DC  20361 
N00023,  4J*.  L5*.  4I0-*-Commander.  Naval 

Supply  Systems  Command,  Washington, 

DC  20376 
N00024.  EH*.  UO*.  EHO-&— Naval  Sea 

Systems  Command.  Washington.  DC  20360 
N00025,  EJ*.  FZ*.  EJO-O-Naval  Facilities 

Engineering  Command.  200  Stovall  Street. 

Alexandria,  VA  22332 
N00030,  EK*.  EKO-0— Strategic  Systems 

Programs,  Department  of  the  Navy, 

Washington.  DC  20376-5002 
N00033.  EL*.  ELO-9— Commander.  Military 

Sealift  Command.  Washington.  DC  20390 
N00039,  NS*.  NSO-O— Space  and  Naval 

Warfare  Systems  Command,  Washington, 

DC  20360 
NOOOea  LH*.  JO*.  LHZ-Commandei^ln-Chief. 

Atlantic  Fleet  Norfolk.  VA  23511 


Federal  Registt 


NOOOei.  NL*.  NLZ— Commander- 

U.S.  Naval  Forces.  Europe,  (Loi 

FPO  New  York  09510 
N00062.  8A*,  L»*,  RO*.  8A0-«-Cl 

Education  and  Training.  Code  i 

Pensacola.  PL  32508-5100 
N00063.  NT*.  NTZ— Naval 

Telecommunications  Commani 

Massachusetts  Avenue  NW..  V 

DC  20394-5290 
N0006S.  SO*.  SOZ— Naval  Oceanc 

Command.  NSTL  MS  3952»-50 
N00069.  8Q*.  8QJ^— Naval  Securi 

HQ,  3801  Nebraska  Avenue  NV 

Washington,  DC  20390-0006 
N0007a  LP*.  V5*.  4L*.  LPZ— Corr 

Chief.  Pacific  Fleet  Pearl  Harb 

7000 
N00072, 9T*.  LC*.  BTZ— Comman 

Reserve  Force.  Code  17,  New  C 

70146 
N00074,  QH*.  QHZ— Naval  Speci 

Command.  NAVPHEBASE  Core 

Diego.  CA  92155 
NOOIOI.  3R— Naval  Air  Station.  S 

Weymouth,  MA  02190 
N00102.  EN— Portsmouth  Naval  S 

Portsmouth,  NH  03801 
N0O1O4.  EP.  EQ— Navy  Ships  Pari 

Center.  Mechanicsburg.  PA  170 
N0010S,  IT— Naval  Medical  Cllnii 

NAVSIflPYD.  Portsmouth.  NH 
N00109,  Pi— Naval  Weapons  Stal 

Yorktowa  VA  23491 
N00123,  ES— Commanding  Office 

Regional  Contracting  Center.  9: 

Drive.  San  Diego,  CA  92132-51( 
N00124.  M5— Naval  War  College. 

RI  02840 
N00127.  HI— Naval  Air  Station.  C 

Point  RI  02819 
N0012a  EU— Supply  Department 

Administrative  Command.  Nav 

Station.  Great  Lakes.  IL  60088 
N00129.  EV— Submarine  Base.  Ne 

Groton.  CT  06340 
N00140,  EX,  LA— Commanding  O 

Regional  Contracting  Center.  N 

Bldg.  No.  600.  Philadelphia.  PA 
N00146.  QK— Marine  Corps  Air  S 

Cherry  Point  NC  28533 
NOOISI.  EY— Philadelphia  Naval  I 

Philadelphia.  PA  19112 
N0O153,  NO— Governor.  Naval  Ho 

East  Beach  Blvd..  Guifport  MS 
NOOlSa.  3V— Naval  Air  Station.  V 

Grove.  PA  19090 
NOOiei.  FA— Maval  Academy.  An 

MD  21402 
N00162  (MAJOOOIS).  MDG-H— Na 

Qinic.  Annapolis,  MD  21402-50 
N00163.  FB— Naval  Avionics  Ceni 

Arlington  Avenue.  Indianapolis 
N00164.  FC— Naval  Weapons  Sup 

Crane.  IN  47522 
N00166  (MAJOO072).  LCO-1— Nave 

Facility.  Bldg.  3086.  Andrews  A 

Washington.  DC  20396-5130 
N00167,  FD-David  W.  Taylor  Na 

Research  ft  Development  Cente 

Carderock  Laboratory.  Bethesd 

20084-6000 
NOOiea  FE— Naval  Medical  Comi 

National  Capital  Region.  Bethet 

20014 
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}nal  Contracting  Office, 
m:  AEUCC-G.  APO  New 
V413 

ctorate  of  Contracting. 
AEBA-C  APO  New  York. 

mal  Contracting  OHice. 

n:  AEUCC-BR,  APO  New 

>505 

REUR  Contracting  Center. 

APO  New  York.  NY 

inal  Contracting  Office, 
i:  AEUCC-BW.  APO  New 
1738 

fSAREUR  ft  7lh  Army, 
ntractjng  Office  Benelux. 
MY  09667-5005 
mal  Contracting  Office, 
,  attn:  AEUCC-F,  APO 
710-5345 

iberg  Suboffjce,  RCO 
n:  AEUCG-BR-R,  APO 
712-5511 
Suboffice,  RCO 
EUCC-F-FD.  APO  New 

J  Suboffice.  RCO 

EUCC-F-H,  APO  New 

345 

E-Kastel  Suboffice.  RCO 

EUCC-F-MK.  APO  New 

'Mt  CAS  Branch. 

ict  Center,  attn:  AEUCC- 

rork,  NY  09672-0008 

i  Kingdom  CAS  Branch, 

ict  Center,  attn:  AEUCC- 

York.  NY  09083-5000 

iburg  Suboffice,  RCO 

CC-FU-W,  APO  New 

013 

reuznach  Suboffice,  RCO 

EUCC-F-BK.  APO  New 

929 

rmy  Korea  Contracting 

CC-CO,  APO  San 

m-0062 

torate  of  Contracting, 

)OC.  Presidio  of  San 

29-5000 

torate  of  Contracting. 

AFZW-DOC  Fort  Ord. 

torate  of  Contracting, 
tn:  AFZJ-DC  Fort  Irwin. 

lorate  of  Contracting, 

i:  AFZC-DOC  Fort 

-5022 

lorate  of  Contracting. 

)rt  Stewart,  GA  31314- 

orate  of  Contracting, 
Fort  McPherson.  GA 

COM  Central 

I.  attn:  FCI4-PRC  Fort 

1330-6000 

orate  of  Contracting, 

OC  Fort  Sheridan,  IL 

orate  of  Contracting. 
Port  Riley,  KS  66442- 


DAKF23.  IH— Directorate  of  Contracting. 

httn:  AFZB-DOC  Fort  Campbell  KY 

42223-1100 
DAKF24,  Gl— Directorate  of  Contracting. 

attn;  AFZX-DOC  Fort  Polk.  LA  71459-5000 
DAKF27,  IJ — Directorate  of  Contracbng,  att": 

AFKA-ZI-DOC  Fort  George  G.  Meade. 

MD  20755-5081 
DAKF36,  IM— Directorate  of  Contracting. 

attn:  AFZS-DOC.  Fort  Drum,  NY  13602- 

6220 
DAKF4a  IN— Directorate  of  Contracting. 

Drawer  7012a  attn:  AFZA-DC,  Fort  Bragg. 

NC  28307-0120 
DAKF48,  IQ— Directorate  of  Contracting. 

attn:  AFZF-DOC  Fort  Hood.  TX  76544- 

5059 
DAKF49,  IR— Directorate  of  Contracting, 

attn:  AFZG-DOC.  Fort  Sam  Houston.  TX 

78234-5000 
DAKF57,  IT— Directorate  of  Contracting. 

attn:  AFZH-DOC  Fort  Lewis.  WA  98433- 

5000 
DAKF61,  lU— Directorate  of  Contracting. 

attn:  AFZR^X)C  Fort  McCoy,  Wl  54656- 

5000 
DAMD17,  B3— US  Army  Medical  Research. 

Acquisition  Activity,  Fort  Detrick,  attn: 

SGRD-RMA,  Frederick,  MD  21702-5014 
DASGoa  CB— USA  Strategic  Defense 

Command,  Deputy  Commander,  P.O.  Box 

150a  attn:  CSSD-CM-AC,  Huntsville.  AL 

35807-3801 

Part  3— Navy  Activity  Address  Numbers 

*  An  asterisk  indicates  a  two-digit  code  of 
a  major  command,  which  is  shared  with 
subordinate  activities.  Such  subordinate 
activities  will  indicate  the  Unit  Identification 
Code  of  the  major  command  in  parentheses, 
e.g.  (MAJOOOII). 
NOOOll.  LB*.  LBZ— Chief  of  Naval 

Operations,  Washington.  DC  20350-2000 
N00013,  MR— Judge  Advocate  General,  Navy 

Department  200  Stovall  Street  Alexandria. 

VA  22332 
N000i4,  EE— Office  of  Naval  Research. 

Arlington,  VA  22217 
N00015,  LO*.  LOZ— Naval  Intelligence 

Command  HQ,  (Suilland.  MD),  4600  Silver 

Hill  Road,  Washington,  DC  20389 
N00018,  MC*,  MD*,  15*,  QA*,  MCZ— Naval 

Medical  Command.  Washington.  DC  20372- 

5120 
N00019,  EF*.  GU*.  EFO-«— Naval  Air  Systems 

Command,  Washington,  DC  20361 
N00023,  41*.  L5*,  4jO-*-Commander,  Naval 

Supply  Systems  Command.  Washington. 

DC  20376 
N00024,  EH*.  UO*.  EHO-&-Naval  Sea 

Systems  Command,  Washington.  DC  20360 
N00025,  EJ*,  FZ*,  EJO-O— Naval  Facilitiea 

Engineering  Command,  200  Stovall  Street. 

Alexandria,  VA  22332 
N0003a  EK*,  EK0-«— Strategic  Systems 

Programs,  Department  of  the  Navy, 

Washington,  DC  20376-5002 
N00033,  EL*.  ELO-«— Commander,  Military 

Sealift  Command,  Washington.  DC  20390 
N00039,  NS*,  NSO-«— Space  and  Naval 

Warfare  Systems  Command.  Washington, 

DC  20360 
NOOOOa  LH*.  JO*.  LHZ— Commandei^lnChief. 

Atlantic  Fleet  Norfolk,  VA  23511 


NOOOei.  NL*.  NLZ— Commander-in-Chief, 

U.S.  Naval  Forces.  Europe.  (Londoa  U.K.) 

FPO  New  York  09510 
N000e2.  8A*,  L8*.  RO*.  8A0-9-Chief  of  Naval 

Education  and  Training.  Code  013,  NAS, 

Pensacola.  FL  32508-5100 
N00063.  NT*,  NTZ— Naval 

Telecommunications  Command,  4401 

Massachusetts  Avenue  NW..  Washington. 

DC  20394-5290 
N0006S.  SO*,  SOZ— Naval  Oceanography 

Command.  NSTL  MS  3952»-5000 
NOOOeg,  8Q*,  BQZ— Naval  Security  Group 

HQ,  3801  Nebraska  Avenue  NW., 

Washington.  DC  20390-0008 
N0007a  LP*.  V5*.  4L*,  LPZ— Commander  in 

Chief.  Pacific  Fleet  Pearl  Harbor.  HI  96860- 

7000 
N'00072.  9T*.  LC*,BTZ— Commander,  Naval 

Reserve  Force,  Code  17,  New  Orieans,  LA 

70146 
NOOSF*.  QH*.  QHZ— Naval  Special  Warfare 

Command.  NAVPHIBASE  Coronado,  San 

Diego,  CA  92155 
NOOlOl,  3R— Naval  Air  Station,  South 

Weymouth,  MA  02190 
N00102,  EN— Portsmouth  Naval  Shipyard, 

Portsmouth.  NH  03801 
N00104,  EP.  EQ— Navy  Ships  Parts  Control 

Center.  Mechanlcsburg.  PA  17055 
N00105,  IT— Naval  Medical  Clinic. 

NAVStflPYD.  Portsmouth.  NH  03801 
N00109,  Fl— Naval  Weapons  Station, 

Yorktowa  VA  23491 
N00123,  ES— Commanding  Officer  Naval 

Regional  Contracting  Center.  937  N.  Harbor 

Drive,  San  Diego,  CA  92132-5106 
N00124.  MS— Naval  War  College.  Newport 

RI  02840 
N00127.  Hi— Naval  Air  Station.  Quonsel 

Point  RI  02819 
N0012a  EU— Supply  Department  Naval 

Administrative  Command.  Naval  Training 

Station.  Great  Lakes,  IL  60068 
N00129,  EV— Submarine  Base,  New  London, 

GrotoaCT  06340 
N00140,  EX,  LA— Commanding  Officer.  Naval 

Regional  Contracting  Center.  Naval  Base 

BIdg.  No.  600.  Philadelphia.  PA  19112 
N00146.  QK— Marine  Corps  Air  Station. 

Cherry  Point  NC  28533 
N00151.  EY— Philadelphia  Naval  Shipyard 

Philadelphia.  PA  19112 
N0O153,  NO— Governor,  Naval  Home.  01800 

East  Beach  Blvd..  Gulfport  MS  39501 
NOOlSa.  3V— Naval  Air  Station,  Willow 

Grove,  PA  19090 
N00161,  FA — Naval  Academy,  AimapoUa, 

MD  21402 
N00162  (MAJ00018).  MDG-fi— Naval  Medk^l 

Qinic  Annapolis.  MD  21402-5050 
N00163,  FD— Naval  Avionics  Center,  21st  and 

Arlington  Avenue.  Indianapolis.  IN  46218 
N00164.  FC — Naval  Weapons  Support  Center, 

Crane.  IN  47522 
N00166  (MAJ0a072),  LCO-1— Naval  Air 

Facility,  Bldg.  3066.  Andrews  AFB, 

Washington,  DC  20396-5130 
N00167,  FD-Oavid  W.  Taylor  Naval  Ship, 

Research  ft  Development  Center, 

Carderock  Laboratory,  Bethesda,  MD 

20064-6000 
N0016&  FE— Naval  Medical  Command, 

National  Capital  Region.  Bethesda.  MD 

20014 


N0017 A— Atlantic  Fleet  Weapons  Training 

Facility  (Code  51)  (Roosevelt  Roads.  PR). 

Naval  Station,  Box  3023,  FPO  Miami  34051 
N00171,  N5— HQ,  Naval  District  Washingtoa 

Washington  Navy  Yard.  Washington,  DC 

20374 
N00I73,  FF— Naval  Research  Laboratory, 

Washingtoa  DC  20390 
N00174.  FG— Naval  Ordnance  Station.  Indian 

Head.  MD  20640 
N00181.  FJ— Norfolk  Naval  Shipyard. 

Portsmouth,  VA  23709 
N00183,  JX— Commanding  Officer,  Naval 

Hospital.  Portsmouth,  Norfolk,  VA  23708- 

6100 
N0O187,  3J— Navy  Public  Works  Center. 

Norfolk,  VA  23511 
N00188,  H2— Naval  Air  Station,  Norfolk,  VA 

23511 
N00189,  FK.  HJ— Naval  Supply  Center. 

Norfolk.  VA  23512 
N00191.  FL-Charieston  Naval  Shipyard. 

Naval  Base,  Charleston,  SC  29408 
N00193  (MAJ00024),  ElfD-G— Commanding 

Officer  (Code  il).  Naval  Weapons  Station. 

Charleston,  SC  29408-7000 
NOOIOO,  3K— Commanding  Officer  (Code  60), 

Naval  Air  Station.  Atlanta.  Marietta,  GA 

30060 
N00197,  FM— Naval  Ordnance  Station, 

Louisville.  KY  40214 
N00203  (MAjOOOlS).  MCL— Commanding 

Officer,  Naval  Hospital.  Pensacola.  FL 

3Z512 
N0021M,  FN— Naval  Air  Station  (Code  19P10). 

Pensacola,  FL  32508 
N00205,  FP— Naval  Support  Activity  (Code 

N443),  New  Orieans,  LA  70146 
N0020fr— Naval  Air  Station,  New  Orieans.  LA 

70146 
N00207.  FQ— Naval  Air  Station.  Jacksonville, 

FL  32212 
N00211  (MAJ00018),  MCQ-S— Naval 

Hospital.  Great  Lakes.  IL  60088-5230 
N00213.  H4— Naval  Air  Station.  Key  West  FL 

33040 
N00215,  3W— Naval  Air  Station  (Code  60), 

Dallas.  TX  75211 
N00216.  FR— Commanding  Officer  (Code  194). 

Naval  Air  Station,  Bldg.  la  Corpus  Christi. 

TX  78419 
N00221,  KS-^are  Island  Naval  Shipyard. 

Vallejo.  CA  04592 
N00228.  FU— Naval  Supply  Center.  Oakland. 

CA  94625 
N00231— Commanding  Officer.  Naval 

Medical  Clinic,  Quantico,  VA  22134 
N00232.  (MAJ00018).  MCC-E— Naval 

HospiUl.  Jacksonville.  FL  32214-5222 
N0023e.  NX— Naval  Air  StaUon.  Alameda. 

CA  94501 
N00244,  NW— Naval  Supply  Center,  Naval 

Base,  937  North  Harbor  Drive,  San  Diego, 

CA  92132 
N00245,  (MAJ00070),  LPN— Naval  Station. 

San  Dlcgo,  CA  92136-6000 
N00246.  H5-Naval  Air  StaUon,  North  Island. 

San  Diego.  CA  92135 
N00247,  HC— Naval  Training  Center,  San 

Diego.  CA  92133 
N00249— Commanding  Officer,  Civil  Engineer 

Support  Office,  Naval  Construction 

Battalion  Center,  Port  Hueneme,  CA  93043 
N002S0.  FW — Commander,  Navy  Resale  and 

Services  Support  Office,  Fort  Wadsworth, 

Statan  Island  NY  1030S 


N00251.  FX— Puget  Sound  Naval  Shipyard 

Bremerton.  WA  98314 
N002S3,  FY— Commanding  Officer.  Naval 

Undersea  Warfare  EngineeringSta«ioa. 

Keyport  WA  98345 
N00255,  (MAJ00070).  LPS-T,  LPW-Y— Naval 

Sution  Puget  Sound  Seattle,  WA  98115- 

5000 
N(I0282.  (MAJ00027).  MUT-Warine  Corps 

Combat  Development  Command  Quantico, 

VA  22134-5001 
N00287.  (MAJOOOie),  MCO-1— Commanding 

Officer,  Navy  Medical  Clinic,  Key  West  FL 

33040 
N00274,  (MAJ00072),  LCA-B— Naval  Air 

Facility,  Detroit  Selfridge  Air  Force  Base, 

Supply  Department  Mt  Gemens,  MI  48045 
N00275,  3M— Naval  Air  StaUoa  Glenview.  IL 

60026 
N0027&— Naval  Air  SUtion.  Twin  Cities, 

Minneapolis,  MN  55450 
N00281.  (MAJ00062).  L90-1— Commanding 

Officer.  Fleet  Combat  Training  Center, 

Atlantic.  Dam  Neck.  Virginia  Beach.  VA 

23461 
N00285,  (MAJ00018),  MDR— Commanding 

Officer.  Naval  Hospiul,  Corpus  Christi  TX 

78419 
N0028&— Naval  Publications  and  Forms 

Center,  5801  Tabor  Avenue.  Philadelphia. 

PA  19120 
N00296,  NY— Naval  Air  Station,  Moffett 

Field  CA  94035 
N00311,  GA— Peari  Harbor  Naval  Shipyard 

Box  400.  Peari  Harbor,  HI  96860 
N00314,  M7— Submarine  Base.  Peari  Harbor. 

HI  96860 
N00334.  N6-Naval  Air  Station.  Barbers 

Point  HI  96882 
N00363.  Ga  CO— Navy  Aviation  Supply 

Office.  700  Robbins  Avenue,  Philadelphia. 

PA  19111 
N00380.  KL,  MM— Contracting  Officer  (Code 

192).  U3.  Naval  Station  (Roosevelt  Roads, 

PR),  Box  3002.  FPO  Miami  34051 
N00406,  GE— Naval  Supply  Center.  Puget 

Sound  Bremerton.  WA  96314 
N00421,  M8— Naval  Air  Test  Center.  PatuxenI 

River,  MD  20670 
Nooeno,  GC— Naval  Regional  Contracting 

Center,  Washington  Navy  Yard, 

Washington.  DC  20374 
N006O4.  NQ— Naval  Supply  Center.  Peari 

Harbor.  Peari  Harbor,  HI  96860 
N00612,  GH— Commanding  Officer,  Naval 

Supply  Center.  RCD,  Code  200M. 

Charicston.  SC  29406 
N00619.  (MAJ00018),  QAO-0— Naval  Hospital, 

Oakland  CA  94627-6000 
N00e20,  H6— Naval  Air  Sfatioa  Whidbey 

Island.  Oak  Harbor,  WA  98277 
N00639,  H7— Commanding  Officer.  Naval  Air 

Station.  Memphis  (84),  Milllngton,  TN  38054 
N00651,  H8— Naval  Supply  Depot,  Subic  Bay 

(Philippines),  Box  33,  FPO  San  Francisco, 

CA  96651 
N00702.  (MAJ00069).  SQM-N— Naval  Security 

Group  Activity,  Winter  Harbor,  ME  04693 
N00743,  8N — Commanding  Officer,  Naval 

Communication  Station  (Roosevelt  Roads. 

PR),  Box  3022.  FPO  Miami  34051 
N00788.  (MAJ00063),  NTR-S— Commanding 

Officer,  Naval  Communication  Unit 

Washington.  (Cheltenham.  MD). 

Washington.  DC  20390 
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N00849.  (MAJ000e9).  8QC— Naval  Security 

Group  Activity,  Skagga  Island.  Sonoma.  CA 

95476-5000 
N00886.  QB— Naval  Communication  Station. 

San  Francisco,  Rough  and  Ready  Island, 

Stockton,  CA  95203 
N00927,  (MAJ00063),  NTA— U.S.  Naval 

Communication  Station  (San  Miguel).  FPO 

San  Francisco,  CA  96658-1803 
N00950.  8R— Naval  Communication  Area. 

Master  StaUon.  EASTPAC,  Wahiawa.  HI 

96786 
N0417A,  (MAI00025),  EJA— Naval  Support 

Facility.  P.O.  Box  1000,  Thunnont,  MD 

21788 
N0428.\,  3Q— Naval  Air  Station,  Patuxent 

River,  MD  20670 
N0429A,  3A— Naval  Air  Station.  Point  Mugu. 

CA  93042 
N0434A.  (N62980)  MQL— United  States  Navy 

Band,  Washington  Navy  Yard.  Washington. 

DC  20374-1052 
N0463A.  (MAI00024),  EHC— Commanding 

Officer,  Navy  Experimental  Diving  Unit. 

NAVCOASTSYSCEN,  Bldg  321,  Panama 

City.  FL  32401 
V04897,  (MAjOOOeo),  LHA— USS  Simon  Lake, 

FPO  Miami.  FL  34085-2590 
N0488A.  HS— Navy  Manpower  Engineering 

Center  Detachment,  San  Diego.  CA  92147 
N0597A.  (MAJ31699),  HXP-W— Director, 

Office  of  Civilian  Personnel  Management. 

.Southeast  Region,  Bldg.  A-«7,  Naval  Base, 

Norfolk.  VA  23511-6098 
N0598A.  (MAJ31699).  HXN— Director,  Office 

of  Civilian  Personnel  Management,  Pacific 

Division.  Box  119  Pearl  Harbor,  HI  96860- 

5060 
N0604A,  (MAI3ie99),  HXJ-L— Director,  Office 

of  Civilian  Personnel  Management, 

Northwest  Region.  2690  North  Main  Street, 

Suite  301,  Wahiut  Creek,  CA  94596-2739 
N06G5A.  (MAJ31699).  HXG-H-Director, 

Office  of  Civilian  Personnel  Management. 

Northeast  Region.  Bldg.  75-3  Naval  Base. 

Philadelphia,  PA  19112-5006 
N0618A,  (MAJ00062),  8AE— School  of  Music, 

Naval  Amphibious  Base,  Little  Creek. 

Norfolk,  VA  23521-6240 
N0619A,  8E— Naval  Health  Sciences 

Education  ft  Training  Command, 

NAVMEDCOM  NATCAPREG.  Bethesda. 

MD  20814 
N08939— Navy  Section,  US  Military  Group 

(Caracas.  Venezuela),  Department  of  State, 

Washington.  DC  20521 
N09534— Navy  Section.  US  Military  Group 

(Lima,  Peru),  APO  Miami.  34031 
N09550,  4G— Conmiander  Fleet  Air 

Mediterranean  (Naples,  Italy),  FPO  New 

York.  NY  09521 
N30492,  (MAI00039),  NSC— David  W.  Taylor. 

Naval  Ship  Research  and  Development 

Center,  Detachment  Puget  Sound, 

Bremerton.  WA  98324-5215 
N30776. 4N— Naval  Air  Station.  Kingsville 

Auxiliary  Landing  Field  Detachment, 

Orange  Grove.  TX  77630 
N30779,  32^Naval  Auxiliary  Landing  Field, 

Goliad.  TX  77963 
N30829,  (MAJ00061).  NLO-2— Officer  in 

Charge,  Naval  Support  Activity,  Naples 

Detachment  (Gaeta.  Italy).  FPO  New  York 

09522 
N30029— Commanding  Officer,  Navy  Flight 

Demonstration  Squadron  (Bhie  Angels), 


Naval  Air  Station.  (Attn;  Supply  Officer). 
Pensacola,  FL  32508 
N31149,  (MAJ00024),  EHA-B— Naval  Sea 
Logistics  Center,  Det  Philadelphia  Naval 
Base.  Philadelphia.  PA 
N3ie99.  V8'.  HX'.  V8Z— Office  of  Under 
Secretary  of  the  Navy,  Washington,  DC 

20350-1000 
N31701.  (MAJ3iee9).  V80-1— Assistant 

Secretary  of  the  Navy,  (Shipbuilding  ft 

Logistics),  Washington,  DC  20360-5000 
N3186»— Director,  Naval  Audit  Service. 

Capital  Region,  P.O.  Box  1206.  Falla 

Church.  VA  22041 
N31954.  (MAJ00062).  ROX— Submarine 

Training  Facility,  San  Diego,  CA  92106 
N32525,  8S— U.S.  Naval  Communication 

Detachment,  Naples  Detachment 

(Sigonella,  Italy),  FPO  New  York  09523 
N3277e.  (MAJ00070),  4LE— Fleet  AcUvities, 

Chinhae  (Korea),  FPO  San  Francisco 

98769-1100 
N32832.  7K— Naval  Aviation  Logistics  Center. 

European  Repair  and  Rework.  Activity 

Representative,  (Alverca,  Portugal).  APO 

New  York.  NY  09285 
N3296a  K2— Navy  Support  Office.  La 

Maddelena.  (Sardinia  Italy)  FPO  New  York 

09533 
N33137.  (MAJ00015),  LOA-C—Naval 

Intelligence  Operations  Group,  DET  CTG 

168.4.  (Munich.  Germany).  APO  New  Yorit 

09108 
N35316,  (MAjOOOeo),  JOG— Patrol  Combatant 

Mission.  Squadron  Two,  Mobile  Logistics 

Support  Group,  Trumbo  Point  Aiuiex.  NAS 

Key  West,  FL  33040 
N35949.  (MAJOOOie),  |5S— Naval  Hospital, 

Twentynine  Palms,  CA  92278-5008 
N39ie7— Commanding  Officer,  Naval  Branch 

Medical  Clinic  Naval  Air  Station, 

Meridian.  MS  39309 
N39353.  GV— Commanding  Officer, 

Integrated  Combat  Systems  Test  Facility, 

San  Diego,  CA  92152 
N41756,  LE — Navy  Engineering  Logistics 

OHice,  Washington.  DC  20000 
N42237.  7A— Commanding  Officer.  Naval 

Submarine  Base,  Code  N411,  Kings  Bay, 

GA  31547 
N44405,  (MAI00062).  BAA— Antilles 

Consolidated  School  System.  Box  3200 

(Roosevelt  Roads,  PR),  FPO  Miami  34051 
N44416,  (MAJ00023J,  4jL-Navy  Publishing 

and  Printing  Service,  Northern  Area,  700 

Robbins  Avenue,  Philadelphia,  PA  19111- 

6093 
N44930,  KN— Intra-Fleet  Supply  Support 

Operations  Program,  Norfolk.  VA  23512 
N44967,  KP— Naval  Sea  Systems  Command 

Detachment  (PERA  CSS),  San  Francisco. 

CA  94124-2995 
N4S045.  (MAI31899),  V8A— Navy  Comptroller 

Standard  Systems  Activity  Det.,  Raleigh 

Oaks  Plaza  Office  Bldg.,  3606  Austin  Peay 

Highway,  Memphis,  TN  38128-3757 
N45406.  LD— Officer  In  Charge,  Naval  Sea 

Systems  Command  Detachment  (PERA 

CV),  Bremerton,  WA  98310-0206 
N45411,  (MAI00070).  LPE— Assault  Crafl  #6, 

MCB  Camp  Pendleton,  CA  92055-5003 
N45854,  (MAjOOOll).  LBE^-Heet  Surveillance 

Support  Command. 

Chesapeake.Chesapeake,  VA  23322-5010 
N46079— Military  Sealift  Command  Office. 

Northern  Europe.  (Bremerhaven.  Germany), 

APO  New  York  08069-0006 


N46460.  (MA)00023).  L50-»— Naval  Supply 
Center.  Charleston  Detachment  Naval 
Submarine  Base,  Kings  Bay,  GA  31547 
N46531,  (MAJ31699),  HXO-E— Office  of 
Civilian  Personnel  Management  National 
Capital  Region,  801  N.  Randolph  Street 
Arlington,  VA  22203 
N46656,  NP— Telecommunication 
Management  Detachment  West  937  North 
Harbor  Drive,  San  Diego.  CA  92132-6104 
N46e57,  (MAJ00063),  NTO-NTl— 
Telecommunication  Management 
Detachment  Pacific  Wahiawa,  HI  96786- 
3050 
N46658.  LQ— Telephone  Management 
Detachment  East  Wards  Comer  Executive 
Center,  Suite  222, 138  E  Little  Creek  Road, 
Norfolk.  VA  23505 
N46659,  K] — Telephone  Management 
Detachment  Europe,  (Naples,  Italy),  FPO 
New  York  09524 
N46904,  (MAjOOOeO),  jOO-1— Commanding 
Officer,  Precommissioned  Unit 
Antisubmarine  Warfare  Training  Group 
Atlantic  Bldg.  CEP  104,  Naval  Station, 
Norfolk,  VA  23511-6495 
N4.»408,  (MAI00025),  EJP-W— Naval 
Construction  Battalion  Center,  Naval 
Facilities  Engineering  Command  Contracts 
Office,  Port  Hueneme,  CA  93043-5000 
N47427,  (MAJ00070),  V5G— Naval  Air  Pacific 
Repair  Activity  Detachment  New  Zealand, 
c/o  U.S.  Naval  Support  Force  Antarctic 
Det.,  FPO  San  Francisco  96690-2900 
N47875,  (MRJ00019),  GUP-S— Naval 
Technical  Representative  Detachment 
Bethpage,  Gnmiman  Aerospace 
Corporation,  Bethpage,  NY  11714-3593 
N47876.  (MAJ00019).  GUJ-L— Naval 
Technical  Representative  Detachment 
Burbank.  Lockheed  Aeronautical  Systems 
Company,  P.O.  Box  551.  Burbank.  CA  91503 
N47877.  GD— Naval  Technical  Representative 
Detachment  St.  Louis,  McDonnell  Douglas 
Corporation.  P.O.  Box  516,  St.  Louis.  MO 
63166-0516 
N47878,  (MAJ00019),  GUV— Naval  Technical 
Representative  Detachment  Lynn,  General 
Electric  Company,  Aircraft  Engine  Business 
Group,  1000  Western  Avenue,  Lynn.  MA 
01910-0446 
N47879.  (MAJ00019).  GUO-B— Naval 
Technical  Representative  Detachment 
Stratford.  United  Technologies 
Corporation,  Sikorsky  Aircraft  Division, 
Stratford,  CT  06497 
N48521,  (MA100019),  GUX— Naval  Technical 
Representative  Detachment  Bell,  Bell 
Helicopter  Textron.  P.O.  Box  482.  Bldg.  2, 
Fort  Worth.  TX  76101 
N48758,  (MAI00070).  V5R— Naval  Air  Pacific 
Repair  Activity.  Plant  Rep.  Office,  Box  38. 
FPO  Seattle  98767-2710 
N62848.  (MAJ00019),  EFA-B-Naval  Aviation 
Depot  Operations  Center  Detachment, 
European  Repair  and  Rework  Activity 
(NERRA).  (Naples.  Italy).  Box  50,  FPO  New 
York  09520-5000 
N52855.  LZ— Special  Boat  Unit  11.  FPO  San 

Francisco  96601-4517 
N63210,  (MAJ00060).  LHJ-K— Assault  Craft 
Unit  2,  Naval  Amphibious  Base.  Little 
Creek,  Norfolk,  VA  23520 
N53825i  GY—Naval  Surface  Force,  US 
LANTFLT,  Norfolk,  V A  23611-6002      - 
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N53999.  (MAJ00060),  )OQ-R— Seal 

Naval  Amphibious  Company,  N 

23521 
N55131,  (MAjOOOeO).  JOA-B— Carg 

and  Port  Group.  Williamsburg, ' 

5792 
N55322,  (MAjOOOeO).  LHN— Explo 

Ordnance  Disposal  Croup  Two, 

VA  23459-5024 
N55418,  (MAJ00070),  V50—  Naval 

Force,  Antarctica,  Detachment 

Christchurch,  (Christchurch,  Ne 

FPO  San  Francisco  96690 
N57007,  VO— Commander,  Middle 

(Jufair,  Bahrain),  FPO  New  Yori 
N57012.  GQ — Commander  Naval 

U.S.  Atlantic  Fleet  Naval  Air  S 

Norfolk,  VA  23511 
N57016.  (MAI00060),  JON— Commi 

Submarine  Force,  U.S.  Atlantic 

Norfolk,  VA  23511-6296 
N57023.  GT— Commander,  Opera 

and  Evaluation  Force,  Naval  Be 

VA  23511 
N57032,  (MAjOOOei),  NLF-H— Nai 

Facility,  (Mildenhall,  UK),  FPO 

09127-5000 
N57049,  (MAJOOOOO),  JOE-F,  V-X- 

Support  Facility  (Antiqua.  Wes' 

FPO  Miami  34054 
N57053,  (MAI00070),  LPQ— Naval 

Centreville  Beach.  Femdale,  C/ 
N57070,  (MAI00060),  LH7— Ocean 

System  Atlantic  Norfolk,  VA  2; 
N57075,  (MAJ00060).  LH9— Comm 

Officer,  Naval  Facility  Argentia 

FPO  New  York  09597-1051 
N57095.  (MAJOOOeO).  LHO-1— Atla 

Headquarters  Support  Activity, 

CINLANTFLEET.  Norfolk,  VA  J 
N57100,  (MAI00070).'  LPO-1— Nav) 

Warfare  Group  One,  NAVPHIB 

Coronado.  San  Diego,  CA  921 5^ 
N60002,  (MAJOOOia),  QAD— Comi 

Officer,  Naval  Hospital.  Milling 

38054 
N60028,  QC— Naval  Station.  Tree 

San  Francisco,  CA  94130 
N60036,  QD— ^aval  Weapons  Stc 

Concord,  CA  94520 
N60042.  (MAJ00070),  LPU— Naval 

El  Centre,  CA  92243 
N60050,  HD— Marine  Corps  Air  S 

Toro,  Santa  Ana,  CA  92709 
N60087,  3P— Naval  Air  Station.  Bi 

ME  04011 
N60169,  WO— Commanding  Officf 

Corps  Air  Station.  Beaufort  SC 
Ne0191,  4A— Naval  Air  Station.  C 

Virginia  Beach,  VA  23460 
Ne0200,  3G— Commanding  Office 

Station.  Cecil  Field,  FL  32215 
N60201,  L7 — Commanding  O^icei 

Station,  P.O.  Box  M,  Mayport,  I 
N60211,  31^-Maval  Auxiliary  Lar 

Crows  Landing,  CA  95313 
N60234,  4R— Naval  Air  Station.  V 

Field,  OLF  Saufley  Field,  Pensa 

32508 
N60241.  3X— Commanding  Office 

Station,  Bldg.  2701,  Kingsville,  1 
N60258,  GK— Long  Beach  Naval  £ 

Long  Beach,  CA  90801 
N60259,  H9— Naval  Air  Station.  N 

Diego.  CA  92145-5000 
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Javal  Audit  Service. 

0.  Box  1206,  Falls 
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les  Detachment 
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FPO  San  Francisco 

Aviation  Logistics  Center, 
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Support  Office,  La 
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A  CSS),  San  Francisco, 

V8A— Navy  Comptroller 

Activity  Det.,  Raleigh 

Bldg..  3606  Austin  Peay 

s.  TN  38128-3757 

in  Charge.  Naval  Sea 

i  Detachment,  (PERA 
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LPE— Assault  Craft  #6. 

!ton,  CA  92055-5003 

LBE^Fleet  Surveillance 

I, 

ipeake,  VA  23322-5010 

alift  Command  Office, 

Bremerhaven.  Germany). 
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N464S0.  (MA)00023),  L50-»— Naval  Supply 
Center,  Charleston  Detachment,  Naval 
Submarine  Base.  Kings  Bay,  GA  31547 
N46531.  (MAJ31699),  HXO-E— Office  of 
Civilian  Personnel  Management.  National 
Capital  Region,  801  N.  Randolph  Street. 
Arlington,  VA  22203 
N46656,  NP— Telecommunication 
Management  Detachment  West.  937  f«k)rth 
Harbor  Drive,  San  Diego,  CA  92132-5104 
N46e57.  (MAJ00063),  NTO-NTl— 
Telecommunication  Management 
Detachment  Pacific  Wahiawa,  HI  96786- 
3050 
N46658,  LQ— Telephone  Management 
Detachment  East,  Wards  Comer  Executive 
Center,  Suite  222, 138  E  Little  Creek  Road, 
Norfolk,  VA  23505 
N46659,  KJ — Telephone  Management 
Detachment  Europe.  (Naples.  Italy).  FPO 
New  York  09524 
N46904.  (MAjOOOeO).  jOO-1— Commanding 
Officer.  Precommissioned  Unit, 
Antisubmarine  Warfare  Training  Group 
Atlantic,  Bldg.  CEP  104,  Naval  Station. 
Norfolk,  VA  23511-6495 
N4.'408,  (MAJ00025),  EJP-W— Naval 
Construction  Battalion  Center,  Naval 
Facilities  Engineering  Command  Contracts 
Office,  Port  Hueneme,  CA  93043-5000 
N47427,  (MAI00070),  V5G— Naval  Air  Pacific 
Repair  Activity  Detachment,  New  Zealand, 
c/o  U.S.  Naval  Support  Force  Antarctic 
Det..  FPO  San  Francisco  96690-2900 
N47875.  (MXJ00019).  GUP-S— Naval 
Technical  Representative  Detachment 
Bethpage,  Grumman  Aerospace 
Corporation,  Bethpage,  NY  lin4-3593 
N47876,  {MAJ00019).  GUJ-L— Naval 
Technical  Representative  Detachment 
Burbank,  Lockheed  Aeronautical  Systems 
Company,  P.O.  Box  551,  Burbank,  CA  91503 
N47877,  GD— Naval  Technical  Representative 
Detachment  St.  Louis,  McDonnell  Douglas 
Corporation,  P.O.  Box  516,  St.  Louis,  MO 
63166-0516 
N47878.  (MAJOOOIO).  GUV— Naval  Technical 
Representative  Detachment  Lynn.  General 
Electric  Company.  Aircraft  Engine  Business 
Group,  1000  Western  Avenue,  Lyna  MA 
01910-0445 
N47879.  (MAJOOOIO),  GUO-B— Naval 
Technical  Representative  Detachment 
Stratford,  United  Technologies 
Corporation,  Sikorsky  Aircraft  Division, 
Stratford,  CT  06497 
N48S21,  (MAJ00019),  GUX— Naval  Technical 
Representative  Detachment  Bell,  Bell 
Helicopter  Texfroa  P.O.  Box  482,  Bldg.  2, 
Fort  Worth,  TX  76101 
N48758,  (MAI00070),  V5R— Naval  Air  Pacific 
Repair  Activity,  Plant  Rep.  Office,  Box  38, 
FPO  Seattle  98767-2710 
N52846,  (MAJOOOIO),  EFA-B-Naval  Aviation 
Depot  Operations  Center  Detachment, 
European  Repair  and  Rework  Activity 
(NERRA),  (Naples,  Italy),  Box  50,  FPO  New 
York  09520-5000 
N52855.  LZ— Special  Boat  Unit  11.  FPO  San 

Francisco  96601-4517 
N53210.  (MAJCOOOO).  LHJ-K— Assault  Craft 
Unit  2,  Naval  Amphibious  Base.  Little 
Creek.  Norfolk.  VA  23520 
N53825.  GY^Naval  Surface  Force.  US 
LANTFLT.  Norfolk,  V A  23511-6002 


N53999.  (MAJ00060).  JOQ-R— Seal  Team  Six. 

Naval  Amphibious  Company.  Norfolk,  VA 

23521 
N55131.  (MAJ00060),  JOA-B— Cargo  Handling 

and  Port  Group,  Williamsburg.  VA  23187- 

5792 
N55322,  (MAJ00060),  LHN— Explosive 

Ordnance  Disposal  Group  Two,  Fort  Story, 

VA  23459-5024 
N55418,  (MAJ00070).  V50—  Naval  Support 

Force,  Antarctica.  Detachment 

Christchurch.  (Christchurch,  New  Zealand), 

FPO  San  Francisco  96690 
N57007,  VO— Commander,  Middle  East  Force, 

(Jufair.  Bahrain).  FPO  New  York  09501-6008 
NS701Z  GQ — Commander  Naval  Air  Force, 

U.S.  Atlantic  Fleet.  Naval  Air  Station, 

Norfolk,  VA  23511 
N57016,  {MAJ00060).  JON— Commander 

Submarine  Force,  U.S.  Atlantic  Fleet, 

Norfolk.  VA  23511-6296 
N57023.  GT— Commander.  Operational  Test 

and  Evaluation  Force,  Naval  Base,  Norfolk. 

VA  23511 
N57032,  (MAJOOOOl),  NLF-H— Naval  Air 

Facility.  (Mildenhall,  UK),  FPO  New  York 

09127-5000 
N57049,  (MAJOOOOO),  JOE-F,  V-X-^aval 

Support  Facility  (Antiqua.  West  Indies). 

FPO  Miami  34054 
N57053.  {MAJ00070),  LPQ— Naval  Facility. 

Centreviile  Beach.  Femdale,  CA  95536-9766 
N57070,  (MAjOOOeO),  LH7— Oceanographic 

System  Atlantic.  Norfolk,  VA  23511-6687 
N57075.  (MAJ00060).  LH9— Commanding 

Officer.  Naval  Facility  Argentia  (Canada). 

FPO  New  York  09597-1051 
N5709S,  (MAJOOOeo).  LHO-1— Atlantic  Fleet 

Headquarters  Support  Activity. 

CINLANTFLEET.  Norfolk.  VA  23511 
N57100,  (MAI00070).' LPO-1— Naval  Special 

Warfare  Group  One,  NAVPHIBASE 

Coronado,  San  Diego,  CA  92155 
N60002.  (MAJ00018),  QAD— Commanding 

Officer,  Naval  Hospital.  Millington,  TN 

38054 
N60028,  QC— Naval  Station,  Treasure  Island, 

San  Francisco,  CA  94130 
Ne0036.  QD— ^ava)  Weapons  Stotioa 

Concord,  CA  94520 
N60042.  (MAJ00070),  LPU— Naval  Air  Facility. 

El  Centra.  CA  92243 
N60050,  HD— Marine  Corps  Air  Station,  El 

Toro.  Santa  Ana.  CA  92709 
N60087,  3P — Naval  Air  Station,  Brunswick, 

ME  04011 
N60ie9,  WO — Commanding  Officer,  Marine 

Corps  Air  Station.  Beaufort,  SC  29904 
NeOlOl.  4A— Naval  Air  Station.  Oceana. 

Virginia  Beach.  VA  23460 
Ne0200.  3G — Commanding  Officer,  Naval  Air 

Station,  Cecil  Field.  FL  32215 
N60201.  L7 — Commanding  Officer.  Naval 

Station.  P.O.  Box  M,  Mayport,  FL  32228 
N60211, 3D— Naval  Auxiliary  Landing  Field, 

Crows  Landing,  CA  95313 
N60234,  4R— Naval  Air  Station,  Whiting 

Field,  OLF  Saufley  Field.  Pensacola.  FL 

32508 
N60241,  3X — Commanding  Officer,  Naval  Air 

Station,  Bldg.  2701,  Kingsville,  TX  78363 
N60258.  GK— Long  Beach  Naval  Shipyard. 

Long  Beach.  CA  90801 
N60259,  H9 — Naval  Air  Statioa  Miramar.  San 

Diego,  CA  92145-5000 


Ne0268,  (MAJ62980),  MQO-1— Navy 

Recruiting  District  Chicago,  Glenview,  IL 

60026-5200 
N6037a  3Y— Commanding  Officer.  Naval  Air 

Station.  Chase  Field.  Beeville.  TX  78103 
N60462.  WE— Naval  Air  Station.  Adak 

(Alaska),  FPO  Seattle,  WA  98791-1200 
N60478.  3C— U.S.  Naval  Weapons  Station. 

Earle,  Colts  Neck.  N)  07722 
N60495,  3T— Naval  Air  Station.  Fallon,  NV 

69406 
NeOSOS.  4Q— Commanding  Officer.  Naval  Air 

Station,  Whili.ig  Field,  Milton.  FL  32570 
N60314.  GL^^ommanding  Officer,  Naval 

Station  (Guantanamo  Bay,  Cuba),  Box  33 

FPO  New  York  09593 
N60530,  GM— Naval  Weapons  Center,  China 

Lake,  CA  93555 
N60656,  GN— Navy  Resale  Activity.  Naval 

Station.  Annapolis,  MD  21402 
Ne0663.  GR— Officer  in  Charge.  Navy  Resale 

Activity.  Commissary  Support  Office, 

Naval  Base,  Bldg  2600,  Great  Lakes.  IL 

60088 
N60666,  GS— Navy  Resale  Activity,  Naval  Air 

Station,  Key  West.  FL  33040 
N60676.  GX — Navy  Resale  and  Services 

Support  Office,  Field  Support  Office 

Commissary  Div.,  Naval  Air  Station, 

Mechanicsburg,  PA  17055 
Ne0681,  HA — Commissary  Store  Division, 

NAVRESSOFSO,  Naval  Station.  San  Diego. 

CA  92136 
Ne0693,  HB— Navy  Resale  Activity, 

Commissary  Support  Office,  Naval  Base 

Pearl  Harbor,  Box  110,  Peari  Harbor,  HI 

96860 
N60701.  4M— Naval  Weapons  Station.  Seal 

Beach.  CA  90740 
N60865.  (MAJ00070).  V5X— Naval  Forces. 

Marianas,  (Guam),  FPO  San  Francisco 

96630 
Ne0872,  (MAJ0070),  VST— Naval  Magazine 

(Guam),  FPO  San  Francisco  96630-1300 
N60895,  HF — Commissary  Store  Division, 

NAVRESSOFSO,  Naval  Air  Station. 

Alameda.  CA  94501 
N60921.  HG.  FH— Commander,  Naval  Surface 

Weapons  Center,  Headquarters,  Dahlgren. 

VA  22448 
N60935.  HH — Commissarv  Store  Div, 

NAVRESSOFSO,  Naval  Air  Station. 

Jacksonville,  FL  32212 
N6093e.  HJ— Navy  Resale  Activity 

Commissary  Region  Support  Office,  Naval 

Air  Station.  Pensacola,  FL  32508 
N60937.  HK— Navy  Resale  Activity  Det 

Commissary  Store.  Naval  Support  Activity. 

New  Orieans,  LA  70140 
Ne0938.  HL— Navy  Resale  Activity, 

Commissary  Support  Office.  Naval  Air 

Station,  Corpus  Christi.  TX  78419 
Ne0939,  HM— Navy  Resale  Activity 

Commissary  Store,  Naval  Air  Station. 

Memphis  32,  Millington,  TN  38054 
N60951,  (MAJOOOeo).  LHU— Fleet  Accounting 

and  Disbursing  Center,  U.S.  Atlantic  Fleet, 

Norfolk.  VA  23511-6096 
N60956,  (MAJ31699).  V8J-N— Navy  Regional 

Finance  Center,  Great  Lakes,  IL  60088-5797 
N61115.  HN— Navy  Resale  Activity. 

Submarine  Base.  New  London.  Croton,  CT 

06340 
N61119.  HP— Naval  Supply  Depot  Guam. 

FPO  San  Francisco.  CA  96630 
N61165.  NN— Supply  Officer,  Bldg  NS46. 

Naval  Station.  Charieston.  SC  29408-5000 


N61174, 7B— Naval  Station.  New  York. 

Brooklyn,  NY  11251 
N61189,  (MAJOOOeo).  JOT— Naval  Station. 

Philadelphia,  PA  19112 
N61217.  HQ— Navy  Resale  Activity.  Naval 

Air  Station.  Bermuda,  FPO  New  York  09560 
N61331.  HR— Commanding  Officer.  Naval 

Coastal  Systems  Center.  Panama  City,  FL 

32407 
N61337.  HO— Commanding  Officer,  Naval 

Hospital,  Beaufort.  SC  29904 
N61339,  HT— Commanding  Officer,  Naval 

Training  Systems  Center  (N-601),  12350 

Research  Parkway,  Orlando.  FL  32826-3275 
N61414,  4B— Naval  Amphibious  Base.  Little 

Creek.  Norfolk,  VA  23521 
N61463.  (MAjOOOeO),  LHC— Naval  Base. 

Norfolk.  VA  23511-6002 
N61466— Commander.  Naval  Base.  Bldg 

NH48.  Charieston,  SC  29406 
N61510.  HU— Navy  Resale  Activity.  Naval 

Station.  Guam,  Box  179.  FPO  San 

Francisco.  CA  96630 
N61533,  HW— David  W.  Taylor,  Naval  Ship 

Research,  and  Development  Laboratory. 

Annapolis.  MD  21402 
N61564.  FS— Naval  Hospital.  NAVBASE 

(Guantanamo  Bay.  Cuba),  FPO  New  York 

09593 
N61577,  (MAJ00070),  V5P— Naval  Air  Station, 

Agana  (Guam),  Box  60,  FPO  San  Francisco 

90630-1200 
N61581.  (MAI00070].  4LT— Fleet  Activities. 

(Yokosuka.  Japan),  FPO  Seattle  98762-1100 
N61685,  (MAJ00065).  SOA— Naval 

Oceanography  Command  Center  (Guam), 

Box  12.  FPO  San  Francisco  96630-2926 
N61726.  QL— Naval  Hospital.  Naval  f 

Submarine  Base  New  London.  Groton.  CT 

06349 
N61751.  (MAJ00018).  MCN— Naval  Medical 

Research  Unit  No.  3,  Cairo  (Eg>'pt),  FPO 

New  York  09527-1600 
N61755,  (MAJ00070),  V5E— Naval  Station 

(Guam)  FPO  San  Francisco  96630-1000 
N61762,  HY— Naval  Ordnance  Missile  Test 

Facility.  White  Sands  Missile  Range.  NM 

88002 
N62021,  7V — Naval  Amphibious  Base. 

Coronado,  7V  San  Diego.  CA  92155 
N62161.  HZ— Navy  Resale  Activity  Det. 

Rough  and  Ready  Island.  Stockton,  CA 

95203 
N62190— Commanding  Officer,  Naval 

Research  Laboratory,  Underwater  Sound 

Reference  Detachment,  P.O.  Box  8337, 

Oriando,  FL  32856 
N62191,  (MAJ00062),  L97— Commanding 

Officer,  Naval  Reserve  Officers  Training 

Corps,  and  Naval  Administrative  Unit 

Room  20E-125.  Massachusetts  Institute  of 

Technology,  Cambridge,  MA  02139 
N62254.  {MA)00070).  4LX— Commander  Fleet 

Activities,  Okinawa,  Naval  Air  Facility, 

Kadena  (Ryukyu  Islands  Southern),  Box 

SU/CR.  FPO  Seattle  98770-1100 
N&2289,  JC — Commander,  Naval  Air 

Development,  Center.  Johnsville. 

Warminster.  PA  18974 
N62271,  QE— Naval  Postgraduate  School, 

Monterey,  CA  93940 
N622e5.  (MAJ00065).  SOO-1— Naval 

Observatory,  Washington,  DC.  34th  and 

Massachusetts  Avenue,  NW.  Washington. 

DC  20390-5100 
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Ne2306,  7C— Commanding  Officer  (Code 

4410),  Naval  Oceanographic  Office 
National  Space  Technology  Laboratory, 

Bay  St.  Louis,  MS  39552 
N62367,  (MAJ00023),  4JC-Navy  Clothing  and 

Textile  Research  Facility,  21  Strathmorc 

Road.  Natick.  MA  01760-2490 
N82376,  4K— Commanding  Officer.  Naval  Air 

Propulsion  Center,  P.O.  Box  7178,  Trenton, 

N|  08628 
N82381,  IG— Military  Scalift  Command. 

Atlantic,  Military  Ocean  Terminal,  Building 

42.  Bayonne,  NJ  07002 
N62382— Military  Sealifl  Command  Office, 

Gulf  Subarea,  4400  Dauphin  Street,  New 

Orleans,  LA  70146 
N62383,  IH— Military  Sealift  Command. 

Pacific,  Naval  Supply  Center,  Oakland,  CA 

94625 
N62387— Commander,  Military  Sealifl 

Command  (Code  MlO-3),  4228  Wisconsin 

Avenue,  Washington.  DC  20O16 
N62395,  JK— Navy  Public  Works  Center. 

Mariana  Island  Guam  (U.S.).  FPO  San 

Francisco  96630-2937 
N62401,  3F— Navy  Publication  and  Printing 

Service  Office,  Defense  Printing  Service, 

The  Pentagon,  Washington,  DC  20350-3000 
N82404.  JI— Military  Sealift  Command.  Far 

East,  (Yokahama,  Japan),  FPO  Seattle  98760 
N62410,  (MAJ62980),  MQ6— Navy  RecruiUng 

District,  P.O.  Box  8667.  Albuquerque,  NM 

87198-8667 
N62412,  (MAI62980),  MLR— Commanding 

Officer,  Navy  Recruiting  District,  Perry  Hill 

Office  Park,  3815  Interstate  Court 

Montgomery,  AL  36109-5294 
N62415.  (MAJ62980),  MLX— Commanding 

Officer,  Navy  Recruiting  District,  Strom 

Thurmond  Federal  Bldg.,  suite  771, 1835 

Assembly  Street,  Columbia,  SC  29201-2430 
N62416,  NV— Navy  Recruiting  District 

Columbus,  Room  609  Federal  Bldg.,  200 

North  High  Street,  Columbus,  OH  44142- 

2474 
N62419— Commanding  Officer,  Navy 

Recruiting  District.  Melrose  Bldg..  1121 

Walker  Street.  Houston.  TX  77002 
N62421,  (MAJ62980).  MQM— Commanding 

Officer,  Navy  Recruiting  District,  8925 

North  Meredian  Street,  Room  250 

Indianapolis,  IN  46260 
N62422— Commanding  Officer,  Navy 

Recruiting  District,  2974  Woodcock  Drive, 

Jacksonville,  FL  32207 
N82423 — Commanding  Officer,  Navy 

Recruiting  District,  301  Center  Street.  Little 

Rock,  AR  72201 
N62425— Commanding  Officer.  Navy 

Recruiting  District,  1808  West  End  Ave„ 

Suite  1312,  Nashville.  TN  37203 
N62427.  (MAJ62980).  MLP— Navy  Recruiting 

District  Omaha,  Overland-Wolf  Bldg,  6910 

Pacific  Omaha,  NE  68106 
N62429,  (MAJ629fiO),  MLE— Navy  RecruiUng 

District  Portland.  1220  SW  Third  Avenue. 

Suite  576,  Portland,  OR  97204 
N62430— Commanding  Officer,  Navy 

Recruiting  District.  1001  Navaho  Drive, 

Raleigh,  NC  27609 
N62432.  (MAJ62980).  MQG— Navy  Recruiting 

District,  St.  Louis,  1222  Spruce  Street,  St. 

Louis.  MO  63103-2814 
N62435.  (MAJ62980),  MQE— Navy  Recruiting 

District  Boston.  495  Summer  Street.  Boston, 

M.\  02210-2103 


N62437,  (MAJ62980).  MQ4— Commanding 
Officer.  Navy  Recruiting  District,  918  So. 
Ervay  Street.  Dallas,  TX  75201 
N62438.  (MAJ62980),  MLQ— Navy  Recruiting 
District  Denver,  Capital  Life  Center.  3rd 
Floor,  1600  Sherman  Street  Denver.  CO 
802a^l668 
N6244a  (MAJ62980).  MLT— Navy  Recruiting 
District.  2420  Broadway,  Kansas  City,  MO 
64108 
N62441,  (MAJ62980).  MLG— Navy  Recruiting 
District  Los  Angeles,  5051  Rodeo  Road,  Los 
Angeles.  CA  90016 
N62442— Commanding  Officer,  Navy 
Recruiting  District  Atlanta,  612  Tinker 
Street,  Suite  C,  Marietta,  GA  30060 
N62443  (MAJ62980).  ML V— Navy  Recruiting 
District  Federal  Office  Bldg..  2nd  & 
Washington  Avenues,  S.,  Minneapolis.  MN 
55401 
N62444— Commanding  Officer  (Code  602-2C). 
Navy  Recruiting  District,  4400  Dauphine 
Street,  New  Orleans,  LA  70148 
N62448  (MAJ62980).  MLN— Navy  Recruiting 
District  San  Francisco,  1500  Broadway, 
Room  210,  Oakland,  CA  94612-1430 
N62449  (MAJ62980),  MLC— Navy  RecruiUng 
District  SealUe,  Naval  StaUon,  Bldg  30, 
Seattle.  WA  98115-5105 
N62467,  JM— Commanding  Officer,  Naval 
FaciliUes  Engineering  Command.  Southern 
Division  (SOUTHNAVFACENGCOM).  2155 
Eagle  Drive.  P.O.  Box  10068.  Charleston,  SC 
29411-0068 
N6247a  N7— Naval  Facilities  Engineering 
Command,  AtlanUc  Division,  Norfolk,  VA 
23511 
N62471.  IN— Officer  in  Charge  of 
Construction,  Naval  FaciliUes  Engineering 
Command.  Contracts,  Mid-Pacific,  Pearl 
Harbor,  HI  96860 
N62472.  JP— Naval  Facilities  Engineering 
Command,  Northern  Division  U.S.  Naval 
Base.  Philadelphia,  PA  19112 
N62474,  JR— Naval  Facilities  Engineering 
Command,  Western  Division,  San  Bruno, 
CA  94066 
N62477,  JU— Naval  FaciliUes  Engineering 
Command,  Chesapeake  Division, 
Washington  Navy  Yard,  Washington,  DC 
20374 
N62481.  N8— Naval  Air  StaUon.  Bermuda. 

FPO  New  York  09560 
N62507  (MAJ00070),  4LJ— Commanding 
Officer,  Naval  Air  Facility,  Atsugi,  Japan. 
Box  3,  FPO  Seattle  98767-1200 
N62522,  JV— Military  Sealift  Command. 
Europe,  (London,  UK),  Box  3,  FPO  New 
York  09510-3700 
N62535,  HE— Marine  Corps  Air  StaUon 

(HELO),  Tustin,  CA  92710 
N62537— Military  Sealift  Command. 
Mediterranean  Sub-Area  (Naples.  Italy), 
Box  23,  FPO  New  York  09521-0600 
N62538.  Kl— Mihlary  Sealift  Command 
Office.  NSC,  Bldg  YlOOA,  Norfolk,  VA 
23512 
N62539— Military  Sealift  Command  Office, 
United  Kingdom,  (London,  UK),  Box  29, 
FPO  New  York  09510-3700 
N62573,  K8— Marine  Corps  Air  StaUon.  New 

River  Plaza,  Jacksonville,  NC  28540 
N62576,  (MAI00023),  4I&-Navy  Publishing 
and  PrinUng  Service,  700  Robbins  Avenue, 
Philadelphia,  PA  19111-5094 
N62578,  J2— Naval  ConstrucUon  BattaKon 
Center,  Davisville,  RI 02854 


N62583,  J3— Naval  ConstrucUon  BatUlion 

Center,  Port  Heuneme,  CA  93041 
N62585,  K3— Commander,  Naval  AcUvlUes. 
United  Kingdom,  (London.  UK),  FPO  New 
York  09510 
N62588  (MAJ00070).  V5A-B— Naval  Ship 
Repair  Facility  (Guam),  FPO  San  Francisco 
96630-1400 
N62588.  NR— Naval  Support  AcUvlty,  Naples 

(Italy),  FPO  New  York  09521 
Ne2593— Director,  Navy  PublicaUons  A 
PrinUng  Service  Det  Office.  Southeast  Div., 
4400  Dauphine  St..  Unit  601-»-B,  New 
Orieans.  LA  70146 
N62603— Commanding  Officer.  Fleet  &  Mine 
Warfare  Training  Center,  Naval  Base,  Bldg 
647,  Charieston,  SC  29408 
N62604,  J4— Commanding  Officer,  Naval 
Construction  Battalion  Center,  Gulfport 
MS  39501 
N62613  (MAJ00027),  MUE— Commanding 
Officer.  Marine  Corps  Air  StaUon(Iwakuni, 
Japan),  FPO  Seattle  98764-5001 
N62638  (MAJ00072).  LCN— Naval  Inshore 
Undersea  Warfare,  Group  Two,  NSC 
Cheatham  Annex.  Bldg.  Ill,  Williamsburg, 
VA  23187-8792 
N62645,  EG— Naval  Medical  Materiel  Support 
Command,  Fort  Detrick.  Frederick.  MD 
21701-6015 
N62649,  JY— Naval  Supply  Depot  Yokosuka 

(Japan),  FPO  Seattle  98762 
N62651— Director,  Navy  PublicaUons  & 
PrinUng  Service  Detachment  Office, 
Southeast  Division,  Pensacola.  FL  32508 
N62653  (MAJ00023),  4JW-X— Director,  Navy 
Publications  &  PrinUng  Service  Office, 
Southeast  Division,  Bldg.  1628,  Naval  Base, 
Charleston,  SC  29408 
N62654  (MAJ00019),  EFE— Naval  Weapons 
EvaluaUon  Facility.  Kirtland  AFB, 
Albuquerque,  NM  87117 
N62e61  (MAJ00062),  L97— Naval  Education 
Training  Center,  Newport,  Rl  02841-5000 
N62665. 10— Supervisor  of  Shipbuilding. 
Conversion,  and  Repair,  USN,  Barnes 
Building— 6th  Floor,  495  Summer  Street 
Boston.  MA  02210 
N62e70.  8B— Supervisor  of  Shipbuilding, 
Conversion  and  Repair,  USN.  Drawer  T, 
Mayport  Naval  StaUon,  Jacksonville,  FL 
32228 
N62873.  8P— Supervisor  of  Shipbuilding, 
Conversion  and  Repair,  USN,  Naval  Base. 
Charieston.  SC  29408 
N62878.  8C— Supervisor  of  Shipbuilding. 
Conversion  and  Repair,  USN,  P.O.  Box  215, 
Portsmouth.  VA  23705 
N62688,  TO— Navy  Publishing  and  Printing 
Service  Office,  Naval  DisUnct  Washington. 
Building  157-2.  Washington  Naval  Yard. 
Washington,  DC  20374-1572 
N62e88.  GW— Naval  Station.  Naval  Base. 

Norfolk,  VA  23511-6002 
N62695— Auditor  General  of  the  Navy.  Naval 
Audit  Services  Headquarters,  P.O.  Box 
1206.  Falls  Church.  VA  22041 
N62700  (MAI00023),  4))— Navy  PublicaUons 
and  Printing  Service  Detachment  Office, 
Northern  Division,  Bldg  2A,  Great  Lakes,  IL 
60088-5708 
N62703  (MAI00023),  4JA— Navy  Publications 
and  Printing  Service,  Detachment  Office, 
Bldg  53a  Puget  Sound  Naval  Shipyard. 
Bremerton,  WA  98314 
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N62705  (MAJ0OO23),  4JN— Na\-y  F 

and  PrinUng  Service  Detachme 

Naval  Supply  Center,  Oakland 

5045 
N62706.  JS— Navy  Publications  ai 

Service  Office,  Western  Divisic 

San  Diego,  CA  92136-5148 
N62707  (MAJ00023),  4IS-U— Navi 

ft  Printing  Service  Detachment 

Western  Area,  Peari  Harbor,  B 

Harbor,  HI  96860-5120 
N62735  (MAJ00070),  4LP— Commi 
■    AcUvities,  (Sasebo,  Japan),  FPC 

98766-1100 
N62741.  MB— Commanding  Offic( 

Supply  Corps  School.  Code  60, 

30606 
N62742,  KB— Naval  Facilities  Enj 

Command,  Pacific  Division.  Pei 

HI  96860 
N62745,  {MAJ0002S).  FZC-E-Off 

Charge  of  Construction,  Naval 

Engineering  Command  Contrac 

Mediterranean  (Madrid,  Spain) 

York  09285 
N62755,  J7— Commanding  Officer 

Public  Works  Center,  Peari  Hai 

96880-5470 
N62757.  {MAJ00072),  9TW-X— N« 

Center,  7410  West  Roosevelt  R( 

Park.  IL  60130-2592 
N62762,  (MAJ00024),  EHU-W— N 

Shipbuilding  Liaison  Office,  Sp 

(Madrid.  Spain),  APO  New  Yor 
N627e6,  Ll— Officer  in  Charge  of 

ConstrucUon,  Naval  Facilities  I 

Command  Contracts,  (Guam),  I 

Francisco.  CA  96630 
N62770,  (MAI00070),  LPJ-L— Navi 

Repair  Facility,  (Subic  Bay,  Phi 

Box  34,  FPO  San  Francisco  966i 
N62786,  ER— Supervisor  of  Shipb' 

Conversion  and  Repair,  USN.  5 

Washington  Street  Bath,  ME  C 
Ne2789,  LS— Supervisor  of  Shipbi 

Conversion  and  Repair,  USN,  C 

06340 
N62791,  NU— Superv  isor  of  Shiph 

Conversion  and  Repair,  USN,  ^ 

Station,  Box  119,  San  Diego,  C/ 
N62793,  4T— Supen'isor  of  Shipbi 

Conversion  and  Repair.  USN,  N 

News.  VA  23607-2785 
N62794,  7I>— Supervisor  of  Shipbi 

Conversion  and  Repair,  USN,  F 

Washington  Avenues,  Brooklet 

9000 
N62795,  7F— Supervisor  of  Shipbi 

Conversion  and  Repair.  USN,  P 

MS  3956&-2210 
N6279a  4X— Supervisor  of  Shipbi 

Conversion  and  Repair,  USN,  S 

Francisco.  CA  94124-2996 
N62799.  7M — Supervisor  of  Shipb 

Conversion  and  Repair.  USN,  S 

98115-5001 
N62808.  (MAJ00025).  FZO— Public 

Center,  Subic  Bay  (Luzon.  Repu 

Philippines).  FPO  San  Francisci 
N62816,  (MA|00023),  L5A-C— Na> 

Publishing  &  Printing  Services  [ 

Office,  Southeast  Area  (Naples 

108.  FPO  New  York  09524-1400 
Ne2832— Naval  AcUvities,  Rota,  £ 

New  York  09540 
Ne283a,  L4— Officer  in  Charge  of 

ConstrucUon.  Naval  Facilities  E 
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I,  MQ4 — Commanding 
:ruiting  District,  918  So. 
las,  TX  75201 
I.  MLQ— Navy  Recruidng 
Capital  Life  Center.  3rd 
tan  Street  Denver,  CO 

I.  MLT— Navy  Recruiting 
idway,  Kansas  City,  MO 

I.  MLG— Navy  Recruiting 
les,  5051  Rodeo  Road,  Los 
B 

ing  Officer,  Navy 
t  Atlanta,  612  Tinker 
arietta,  CA  30060 
MLV — Navy  Recruiting 
Office  BIdg..  2nd  & 
lues.  S.,  Minneapolis,  MN 

ing  Officer  (Code  602-2C). 
)i8trict,  4400  Dauphine 
ins,  LA  70146 
MLN — Navy  Recruiting 
:isco,  1500  Broadway, 
id.  CA  94612-1430 
MLC — Navy  Recruitirvg 
aval  Station,  Bldg  30, 
>-5105 

anding  Officer,  Naval 
ring  Command.  Southern 
NAVFACENGCOM),  2155 
Box  10068,  Charleston,  SC 

Facilities  Engineering 
ic  Division,  Norfolk,  VA 

in  Charge  of 

al  Facilities  Engineering 

icts,  Mid-Pacific,  Pearl 

'acilities  Engineering 
im  Division  U.S.  Naval 
1,  PA  19112 
'acilities  Engineering 
m  Division,  San  Bruno, 

''acilities  Engineering 
3eake  Division, 
Yard,  Washington,  DC 

\It  Station,  Bermuda, 
560 

4LJ — Commanding 
Facility,  Atsugi,  Japan, 
!  98767-1200 
I  Sealift  Command, 
JK),  Box  3,  FPO  New 

!  Corps  Air  Station 
\  92710 

alift  Command. 
b-Area  (Naples,  Italy), 
Vork  09521-0600 
/  Sealift  Command 
YIOOA,  Norfolk,  VA 

alift  Command  Office, 
London,  UK),  Box  29, 
510-3700 

Corps  Air  Station,  New 
inville.  NC  28540 
4IG— Navy  Publishing 
:e,  700  Robbins  Avenue, 
9111-5094 

onstruction  Battalion 
Rl  02854 


N62S83.  ]3— Naval  Construction  BatUlion 

Center.  Port  Heuneme.  CA  93041 
N62585.  K3— Commander.  Naval  Activities. 
United  Kingdom,  (London,  UK),  FPO  New 
York  09510 
N62586  (MAI00070).  V5A-B— Naval  Ship 
Repair  Facility  (Guam),  FPO  San  Francisco 
96630-1400 
N62588,  NR— Naval  Support  Activity.  Naples 

(Italy),  FPO  New  York  09521 
N62593— Director,  Navy  Publications  A 
Printing  Service  Det  Office,  Southeast  Div.. 
4400  Dauphine  St.,  Unit  eoi-3-B,  New 
Orleans,  LA  70146 
N62603— Commanding  Officer,  Fleet  &  Mine 
Warfare  Training  Center.  Naval  Base.  Bldg 
647,  Charleston,  SC  29408 
N62604. 14— Commanding  Officer,  Naval 
Construction  Battalion  Center,  Gulfport, 
MS  39501 
N62613  (MAJ00027).  MUE— Commanding 
Officer,  Marine  Corps  Air  Station(Iwakuni. 
Japan).  FPO  Seattle  98764-5001 
N62638  (MAJ00072).  LCN— Naval  Inshore 
Undersea  Warfare,  Group  Two,  NSC 
Cheatham  Annex,  Bldg.  Ill,  Williamsburg, 
VA  23187-8792 
N62645,  EG— Naval  Medical  Materiel  Support 
Command.  Fort  Detrick,  Frederick,  MD 
21701-5015 
N62649,  JY— Naval  Supply  Depot  Yokosuka 

(Japan).  FPO  Seattle  98762 
N62851— Director,  Navy  Publications  & 
Printing  Service  Detachment  Office, 
Southeast  Division.  Pensacola,  FL  32508 
N62653  (MAJ00023),  4JW-X— Director,  Navy 
Publications  &  Printing  Service  Office, 
Southeast  Division,  Bldg.  1628,  Naval  Base, 
Charleston,  SC  29408 
N62654  (MAJ00019),  EFE— Naval  Weapons 
Evaluation  Facility,  Kirtland  AFB, 
Albuquerque,  NM  87117 
N62e61  (MAJ00062),  L97— Naval  Education 
Training  Center.  Newport,  RI  02841-5000 
N62665.  IQ— Supervisor  of  Shipbuilding. 
Conversion,  and  Repair.  USN,  Barnes 
Building — 6th  Floor.  495  Summer  Street 
Boston,  MA  02210 
N62e70,  SB— Supervisor  of  Shipbuilding. 
Conversion  and  Repair,  USN,  Eh-awer  T, 
Mayport  Naval  Station,  Jacksonville,  FL 
32228 
N62673.  8P— Supervisor  of  Shipbuilding. 
Conversion  and  Repair,  USN,  Naval  Base, 
Charieston.  SC  29408 
N62e78,  8C— Supervisor  of  Shipbuilding, 
Conversion  and  Repair,  USN,  P.O.  Box  215, 
Portsmouth,  VA  23705 
N62688,  TO— Navy  Publishing  and  Printing 
Service  Office.  Naval  District  Washington, 
Building  157-2,  Washington  Naval  Ya«l, 
Washington,  DC  20374-1572 
N62688.  GW— Naval  Station.  Naval  Base, 

Norfolk,  VA  23511-6002 
N62895— Auditor  General  of  the  Navy,  Naval 
Audit  Services  Headquarters,  P.O.  Box 
1206,  FaUs  Church,  VA  22041 
N62700  (MAJ00023).  4JJ— Navy  Publications 
and  Printing  Service  Detachment  Office. 
Northern  Division,  Bldg  2A,  Great  Lakes,  EL 
60088-5706 
N62703  (MAJ00023),  4JA— Navy  Publications 
and  Printing  Service,  Detachment  Office, 
Bldg  530,  Puget  Sound  Naval  Shipyard. 
Bremerton,  WA  98814 
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N62705  (MAJ00023),  4JN— Nav-y  Publications 

and  Printing  Service  Detachment  Office, 

Naval  Supply  Center,  Oakland,  CA  94625- 

5045 
N62706.  JS— Navy  Publications  and  Printing 

Service  Office.  Western  Division.  Bldg.  154. 

San  Diego,  CA  92136-5148 
Ne2707  (MAJ00023).  4JS-U— Navy  Publishing 

&  Printing  Service  Detachment  Office. 

Western  Area.  Peari  Harbor,  Box  128  Pearl 

Harbor,  HI  96860-5120 
N62735  (MAJ00070),  4LP— Commander,  Fleet 

Activities,  (Sasebo.  Japan),  FPO  Seattle 

98766-1100 
N62741,  MB— Commanding  Officer.  Navy 

Supply  Corps  School  Code  60.  Athens,  GA 

30606 
N62742,  KB— Naval  Facilities  Engineering 

Command.  Pacific  Division.  Pearl  Harbor, 

HI  96860 
N62745.  (MAJ00025).  FZC-E-Officer  in 

Charge  of  Construction,  Naval  Facilities 

Engineering  Command  Contracts, 

Mediterranean  (Madrid.  Spain),  APO  New 

York  09285 
N62755.  J7— Commanding  Officer.  Navy 

Public  Works  Center,  Peari  Harbor.  HI 

96860-5470 
N62757,  (MAJ00072).  9TW-X— Naval  Reserve 

Center,  7410  West  Roosevelt  Road,  Forest 

Park.  IL  60130-2592 
N62762.  (MAJ00024),  EHU-W— Navy 

Shipbuilding  Uaison  Office.  Spain.  Box  36, 

(Madrid,  Spain],  APO  New  York  0928S 
N62766.  Ll— Officer  in  Charge  of 

Construction,  Naval  Facilities  Engineering 

Command  Contracts,  (Guam),  FPO  San 

Francisco,  CA  96630 
N62770.  (MAI00070).  LPJ-L— Naval  Ship 

Repair  Facility,  (Subic  Bay,  Philippines), 

Box  34,  FPO  San  Francisco  96651-1400 
N62786,  ER— Supervisor  of  Shipbuilding. 

Conversion  and  Repair,  USN,  574 

Washington  Street,  Bath,  ME  04530-0998 
N62789,  L8— Supervisor  of  Shipbuilding, 

Conversion  and  Repair,  USN,  Groton,  CT 

06340 
N62791,  NU— Supervisor  of  Shipbuilding. 

Conversion  and  Repair,  USN,  Naval 

Station.  Box  119.  San  Diego.  CA  92136-5119 
N62793.  4T— Supervisor  of  Shipbuilding, 

Conversion  and  Repair.  USN,  Newport 

News.  VA  23607-2785 
N62794.  7D— Supervisor  of  Shipbuilding, 

Conversion  and  Repair,  USN.  Flushing  & 

Washington  Avenues,  Brookl>-n,  NY  11251- 

9000 
N6279S,  7F— Supervisor  of  Shipbuilding. 

Conversion  and  Repair,  USN.  Pascagoula, 

MS  39568-2210 
N62798  4X— Supervisor  of  Shipbuilding. 

Conversion  and  Repair,  USN,  San 

Francisco.  CA  94124-2996 
N62799.  7M — Supervisor  of  Shipbuilding, 

Conversion  and  Repair.  USN.  Seattle.  WA 

98115-5001 
N62808,  (MAI00025).  FZO— Public  Works 

Center,  Subic  Bay  (Luzon.  Republic  of  the 

Philippines).  FPO  San  Francisco  96651-2900 
N62816,  (MA100023).  L5A-C— Navy 

Publishing  &  Printing  Services  Det  Br. 

Office.  Southeast  Area  (Naples.  Italy),  Box 

108.  FPO  New  York  09524-1400 
N62832— Naval  Activities.  Rota,  Spain,  FPO 

New  York  09540 
N6283d.  L4— Officer  in  Charge  of 

Constructloa  Naval  Facilities  Engineering 


Command  Contracts,  Far  East  Yokosuka, 

Box  61.  FPO  Seattle.  WA  98762 
N62841,  (MAJ00030),  EKA— Commanding 

Officer,  Naval  Ordnance  Test  Unit  Cape 

Canaveral.  FL  32920-1623 
N62844.  KO— Naval  Imaging  Command, 

Washington  Navy  Yard,  Washington,  DC 

20350-2000 
N62849.  (MAI00019),  EFC— Naval  Aviation 

Engineering  Service  Unit  Philadelphia,  PA 

19112-5088 
N62852— Naval  Electronic  System  Security 

Engineering  Center,  Naval  Security  Station. 

3801  Nebraska  Avenue,  NW.  Washington, 

DC  20390 
N62856,  (MAJ00060),  LHW-X— Naval  Air 

Facility  (Lajes,  Azores),  APO  New  York 

09406-5000 
N62663.  K4— Naval  Station.  RoU.  Spain.  FPO 

New  York  09540 
N62864,  L2— Officer  in  Charge  of 

Construction.  Naval  Facilities  Engineering 

Command  Contracts,  Southwest  Pacific 

(Manilla,  Philippines).  APO  San  Francisco. 

CA  96528 
N62892,  (MAJ00069).  8QA— Commanding 

Officer.  Naval  Security  Group  Activity,  Site 

"B",  Card  Sound  Road,  Homestead.  FL 

33039-6428 
R62894,  (MAI00070),  4LA— Commander.  U.S. 

Naval  Forces  Korea,  (Yongsan.  South 

Korea).  APO  San  Francisco.  CA  96301-0023 
Ne2907,  KG— Naval  Plant  Representative 

Office,  Applied  Physics  Laboratory,  Johns 

Hopkins  Road,  Laurel,  MD  20810 
N62908,  8D — Naval  Weapons  Engineering 

Support  Activity.  Washington  Navy  Yard, 

Washington,  DC  20374 
N62911,  (MAI62980),  MQC— Navy  Recruiting 

Area  One,  Scotia,  NY  12302-9462 
N62913,  (MAJ62980),  MLL— Commander, 

Naval  Recruiting  Area  Three.  451  College 

Street  P.O.  Box  4887,  Macon,  GA  3120S- 

4887 
N62915.  (MAJ  62980),  MQJ— Navy  Recruiting 

Area  Five.  Building  3,  NTC.  Great  Lakes,  IL 

60088-5135 
N62917,  (MAJ62980),  MLO-1— Commander, 

Navy  Recruiting  Area  Seven.  1499  Regal 

Row,  suite  501,  Dallas,  TX  75247 
N62918  (MAI62980).  MLA— Navy  Recruiting 

Area  Eight.  7677  Oakport  Street,  suite  650. 

Oakland  CA  94621-1929 
N62922,  7W— Resident  Officer  in  Charge  of 

Construction,  Pacific,  Department  of  the 

Navy,  P.O.  Box  418.  San  Bruno,  CA  94067 
Ne2954.  (MA)62980].  MQN— Navy  Recruiting 

District  Cleveland.  17535  Rosbough 

Boulevard,  Middleburgh  Heights.  OH  44130 
N62974.  JB— Marine  Corps  Air  Station.  Yuma, 

AZ  85364 
N62980,  ML*.  MQ',  MQR-Z— Naval  Military 

Personnel  Command.  Washington.  DC 

20370 
N62990.  L3 — Supervisor  of  Shipbuilding. 

Conversion  and  Repair.  USN,  P.O.  Box  28, 

Sturgeon  Bay,  WI  54235 
N62995,  4H— Naval  Air  Station,  Sigonella 

(Italy).  FPO  New  York  09523 
N63005.  (MAJOOOll),  LBlr-N— Commanding 

Officer,  Administrative  Support  Unit 

Bahrain,  FPO  New  York  09526 
N63007.  (MAJ00060).  LHS— Nuclear  Weapons 

Training  Group.  Atlantic,  Norfolk,  VA 

23511 


N63015.  7Y— Naval  Education  and  Training 

Support  Center,  Pacific.  Fleet  Station  PO 

Bldg.  San  Diego,  CA  92132 
N63026.  (MAI00027),  MUJ— Marine  Corps  Air 

Station.  (Futenma.  Japan).  FPO  Seattle 

98772-5001 
N6302&  U2— Polaris  Missile  Facility  Atlantic. 

Charieston,  SC  29408 
N63032,  KS— U.S.  Naval  Station,  Keflavik 

(Iceland).  FPO  New  York  00571 
N83038,  6M— U.S.  Naval  Communication 

Unit  Cutler.  East  Machias.  ME  04630 
N63042.  NZ— Naval  Air  Station.  Lemoore.  CA 

93245 
N63043,  3S— CoRunanding  Officer,  Naval  Air 

Station,  Meridian.  MS  39301 
N630S1— Commanding  Officer.  Naval 

Investigative  Service,  Southeast  Region, 

Naval  Base.  Bldg  NH  53,  Charieston,  SC 

29406 
N63053 — Commanding  Officer,  Naval 

Investigative  Service  Office,  P.O.  Box  6438. 

New  Orieans,  LA  70174 
N63055.  (MAJOOOll).  LBJ— Naval 

Investigative  Service,  Mid-Atlanta  Region 

Norfolk.  293  Independence  Blvd.  Suite  525, 

Pembroke  5.  Virginia  Beach.  VA  23462 
N63058  (MAJOOOll).  LBC— Naval 

Investigative  Service,  Northwest  Region. 

Bldg  7,  NAVSTA  Treasure  Island.  San 

Francisco.  CA  94130 
N63073,  (MAI00069),  8Q6-8— U.S.  Naval 

Security  Group  Activity  RAF,  (Edzell  UK), 

FPO  New  York  09518 
N63060,  KT— Navy  Resale  Activity,  Chinhae 

(South  Korea),  FPO  Seattle.  WA  98769 
N630e2— Commanding  Officer,  Naval 

Technical  Training  Center,  Corry  Station 

(Code  4460),  Pensacola,  FL  32511 
N63110— Commanding  Officer,  Chief  of  Naval 

Air  Training  (Code  N-73).  Naval  Air 

Station.  Corpus  Chrisli.  TX  7S419 
N63111— Commanding  Officer,  Chief  of  Naval 

Technical  Training.  Naval  Air  Station, 

Memphis,  Millington.  TN  38054 
N63124  (MAJ00023)  UOO-8— Supervisor  of 

Shipbuilding.  Conversion  and  Repair,  USN. 

New  Orieans.  LA  70146 
N63134,  7R— Fleet  Numerical  Oceanography 

Center.  Monterey.  CA  93940 
N63135  (MAI00023)  4JD-E— Navy  Publishing 

&  Printing  Service  Management  Office, 

Washington.  DC  20374-1762 
N63136— Navy  Section.  U.S.  Military  Group, 

Argentina  (Buenos  Aires).  Department  of 

State,  Washington,  DC  20521 
N63143.  8K— Naval  Communication  Station 

(Keflavik.  Iceland).  Box  22.  FPO  New  York 

09571 
Ne31S2,  GZ— Fleet  Combat  Direction 

Systems.  Support  Activity,  San  Diego.  CA 

92147-5061 
N8316S.  7U— Navy  Regional  Data  Automation 

Center,  Washington,  Washington  Navy 

Yard,  Washington,  DC  20374 
N63182,  BT— Naval  Communication  Station, 

(Rota.  Spain).  FPO  New  York  09539 
N63204,  KV— Naval  Plant  Representative 

Office.  Goodyear  Aerospace  Corp.,  Akron, 

OH  44305 
N63209  (MAJ000e2]  L9A— Commanding 

Officer.  Naval  Reserve  Officers  Training 

Corps  Unit  University  of  New  Mexico, 

Albuquerque,  NM  87106 
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Ne3210  (MAJ00062)  L9B— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit.  Iowa  State  University  of 
Science  and  Technology,  Ames,  lA  50011- 
3010 
N63211  (MAI00062)  L9C— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  University  of  Michigan.  Ann 
Arbor,  MI  48109-1085 
N63212  (MAI00062)  L9G— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Texas  at  Austin, 
Austin,  TX  78712 
Ne3213  (MAJ00062)  L9}-Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit  University  of  California. 
Berkeley,  CA  94720-0001 
N63214  {MA|00062)  L8M— Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit  University  of  Colorado,  Box 
374,  Boulder,  CO  80309-0374 
N63215  (MAJ00062)  L9U— Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit  Illinois  Institute  of  Technology, 
3300  S.  Federal  Street  Chicago,  IL  6061fr- 
3793 
N63216  (MAI000a2)  L9W— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  University  of  Missouri, 
Columbia,  MO  65201 
N63217  (MAj000e2)  L9Z— Commanding 
Officer  Naval  Reserve  Officers  Training 
Corps  Unit  Oregon  State  University, 
Corvallis,  OR  97331 
N63218  (MAJ00062)  ROB-Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit  Northwestern  University, 
Evanston,  IL  60201 
N63219  (MAI00062)  ROE,  L99— Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit  Rice  University,  P.O.  Box  1892, 
Houston,  TX  770O1 
N63220  (MAJ00062)  ROL— Commanding 
Officer,  Naval  Reserve  Officers,  Training 
Corps  Unit  UCLA.  Mens  Gym  Room  123. 
405  Milgard  Avenue,  Los  Angeles,  CA 
90024-1399 
N63221  (MAI00062)  SAB— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  PED  101,  University  Park  MC 
0654.  University  of  Southern  California.  Los 
Angeles,  CA  90089-0654 
N63222  (M,\J00062)  ROH— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit.  University  of  Kansas, 
Lawrence,  KS  66044 
N63223  (MAJ00062)  ROK— Commanding 
•    Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  University  of  Nebraska, 
Lincoln,  NE  66508 
N63224  (MAJ00062)  8AD— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  University  of  Wisconsin,  1610 
University  Avenue,  Madison,  WI  53705 
Ne3225  (MAI00062)  8AH— Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit  Marquette  University, 
Milwaukee,  WI  53233 
N63226  (MAI00062)  8A}— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  University  of  Minnesota, 
Minneapolis,  MN  55455-0108 
N63227  (MAJ00062)  SAX— Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Idaho,  Moscow, 
ID  83843-3244 


N63228  (MA100062)  SAM— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  Tulane  University,  New 
Orleans,  LA  70116 
N63229  (MAJ00062)  SAN— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  University  of  Oklahoma, 
Norman,  Oklahoma  73019 
N63230  (MAJ00062)  8AR— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  University  of  Notre  Dame 
Notre  Dame.  IN  46556-5601 
N63231  (MAJ00062)  SAW— Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit.  University  of  Utah,  Salt  Lake 
City,  UT  84112-1107 
N63232  (MAJ00062)  8AY— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  Washington, 
Seattle,  WA  98195 
N63234  (MAJ00062)  L9Q— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  505  East  Armory  Street 
University  of  Illinois,  Champaign.  IL  61620- 
6288 
N63235  (MAI00062)  R05— Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit  Purdue  University,  West 
Lafayette.  IN  47907-0001 
Ne3273.  4S— Fleet  Combat  Direction  Systems 
Support  Activity,  Dam  Neck,  Virginia 
Beach,  VA  23461 
N63274, 4F,  4W— Naval  Electronic  Systems 

Engineering  Center,  Vallejo,  CA  94592 
N63285  (MAJOOOII)  LBO— Naval  Security  and 
Investigative  Command,  Washington,  DC 
20388 
N63290  (MAJ00062)  ROO-1— Commanding 
Officer,  Combat  Systems  Technical 
Schools  Command,  Mare  Island,  Vallejo. 
CA  94592 
N63291  (MAI00062)  ROF— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Barton  Hall,  Cornell  University, 
Ithaca,  NY  14853 
N63294  (MAJ00062)  8AV— Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit.  University  of  Rochester, 
Rochester.  NY  14627 
N63295  (MAI00062)  ROM— Commanding 
Officer,Naval  Reserve  Officers  Training 
Corps  unit,  Rensselaer  Polytechnic 
Institute,  Troy,  NY  12180-3590 
N63296  (MAJ00062).  L9F— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Auburn  University,  Auburn,  AL 
36830 
N63299  (MAI00062).  ROA— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Duke  University,  Durham,  NC 
27706 
N63301  (MAI00062).  L9D— Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit  Georgia  Tech.  Atlanta,  GA 
30313 
N63303  (MAJ00062),  ROU— Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit  College  of  the  Holy  Cross, 
Worcester.  MA  01610-2368 
N63306  (MAJ000e2).  8AS— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  Miami  University.  Oxford,  OH 
45056-1698 
N63307  (MAJ00062),  RON-Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit  University  of  Mississippi,  Box 
69,  University,  MS  36677 


N63308  (MAJ00062).  L9R— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  University  of  North  Carolina, 
Chapel  Hill,  NC  27515 
N63309  (MAJ00062),  L9Y— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  The  Ohio  State  University, 
Columbus,  OH  43210-1169 
N63310  (MAJ00062),  ROP— Commanding 
Officer.  Naval  Ruserve  Officers  Training 
Corps  Unit  Wagner  Bldg.,  The 
Pennsylvania  State  University,  University 
Park,  PA  16602 
N63311  (MAI00062),  BAT— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  University  of  Pennsylvania, 
Philadelphia.  PA  19104 
N63313  (MAJ00062).  L8X— Commanding       . 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit  University  of  South  Carolina. 
Columbia,  SC  29208 
N63315  (MAJ00062),  SAL— Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit.  Vanderbilt  University 
(Westside  Hall),  Nashville,  TN  37240 
N63316  (MAJ00062),  ROR— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  Villanova  University, 
Villanova.  PA  19085-1699 
N63317  (MAI00062).  L9T-Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Maury  Hall,  University  of 
Virginia,  Charlottesville,  VA  22903-3194 
N63325.  7X— Naval  Education  &  Training 
Support  Center,  Atlantic,  Bldg.  Z-se,  Naval 
Station,  Norfolk,  VA  23511 
N63339,  LL— Navy  Resale  Activity,  Naval 
Station.  Adak  (Alaska),  FPO  Seattle,  WA 
98791 
N6334a  LM— Navy  Resale  Activity,  Naval 
Station,  Argentia  (Canada),  FPO  New  York 
09597 
N63341.  LN— Navy  Resale  Activity  Det 
Commissary  Store.  Naval  Air  Station, 
Chase  Field,  Beeville,  TX  78102 
N63344.  LR— Navy  Commissary  Store  Region. 

Naval  Station,  Charleston,  SC  29408 
N63345,  LS— Navy  Resale  Activity,  Naval 
Station,  Guantanamo  Bay  (Cuba),  FPO 
New  York  09598 
N63346.  LT— Navy  Resale  Activity.  Naval 
Station,  Keflavik  (Iceland),  FPO  New  York 
09571 
N63348,  LV— Navy  Resale  Activity  Det 
Commissary  Store,  Naval  Air  Station. 
Kingsville.  TX  78364 
N63349.  LW— Navy  Resale  Activity,  Naval 

Air  Station.  Lemoore,  CA  93246 
N63350,  3L— Navy  Resale  Activity, 
COMNAVACT,  Dunstable,  UK,  FPO  New 
York  09510 
N63351,  LY— Navy  Commissary  Store  Region. 

Naval  Station,  Long  Beach,  CA  90802 
N63352,  KE— Navy  Resale  Activity  Det 
Commissary  Store.  Naval  Air  Station, 
Meridian,  MS  39301 
N63353.  MA— Officer  in  Charge,  Navy  Resale 
Activity,  Commissary  Support  Office, 
Naval  Support  Activity,  Naples  (Italy).  FPO 
New  York  09521 
N63357.  ME— Navy  Resale  Activity,  Naval 

Station.  Rota  (Spain).  FPO  New  York  09540 
N63362,  MK— Officer  in  Charge.  Navy  Resale 
Activity,  Commissary  Support  Office 


Federal  Registei 


(Subic  Bay.  Philippines).  P.O.  Bo 

San  Francisco  96651 
N63365.  MN— Navy  Resale  Activit 

Commissary  Support  Office  (Yol 

)apan)  Box  33.  FPO  Seattle  9876; 
Ne3367,  MP— Officer  in  Charge.  C< 

Div,  Navy  Resale  and  Services  1 

Office,  Field  Support  Office.  Not 

23S11 
N6338»-Military  Se«lif\  Commani 

Benelux  (Rotterdam.  Netheriand 

New  York  09159 
N63381  (MAJOOOII).  LBA— Joint  U. 

Advisory  Cfoup.  Thailand.  APO 

Francisco  96346 
N63387.  JD— Navy  Public  Works  C 

Naval  Base.  San  Diego.  CA  9213< 
N63394.  L6— Naval  Ship  Weapon  £ 

Engineering  Statioa  Port  Huenei 

93043 
N63395.  SL— U.S.  Naval  Communic 

Station.  Thurso  (Caithness.  UK), 

York  09516 
N63402,  la— Commanding  Officer, 

Weapons  Facihty.  Pacific.  Bremc 

98383 
N63406  (MAJOOOTO).  V5C— Naval  S 

Base  San  Diego.  140  Sylvester  Ri 

Diego.  CA  92106-3521 
N6340e,  HV— Navy  Material  Trans 

Office.  Norfolk.  VA  23511-6691 
N63410.  KA— Navy  Manpower  and 

Analysis  Center.  Atlantic.  Norfo 

23511 
N63427,  BF-VS.  Naval  Communic 

Station.  Harold  E.  Holt  Exmouth 

Australia.  FPO  San  Francisco  96 
N63429.  MH — Naval  Communicatii 

London  (UK).  FPO  New  York  lOt 
N63439,  K9— Naval  Ophthalmic  Su 

Training  Activity,  Yorktown.  VA 
N63543  (MAJ00072).  9TC— Naval  R 

Center.  3070  Ross  Lane,  Central  I 

97502-1399 
N63821  (MAJ00039),  NSA-B— Offic 

Charge,  Naval  Underwater  Systc 

AUTEC  Andros  Range  Detachmi 

Andros  Island.  Bahama  Islands, 

York  09559 
N83886  (MAJ000691,  SQO-l— Naval 

Croup  Activity  (Adak,  AK),  FPO 

96777 
N63891  (MAJOOOSO),  SQG— Naval  £ 

Croup.  Northwest  Chesapeake, 
N64165  {MAla0062),  ROZ— Naval  U 

Air  Force  Base.  CO  80230 
N64181  (MAJ00062I,  ROW— Departi 

Naval  Science,  Texas  Maritime  / 

Galveston.  TX  77553-1675 
N642e7.  M9— Naval  Weapons  Slati 

Beach  Detachment  Fleet  Analys 

Corona  Annex.  Corona.  CA  9172 
N64281.  3U,  KX— Commanding  Off 

Sea  Combat  Systems  Engineering 

Naval  StatiotL  Norfolk.  VA  23511 
N64356,  KF— Commanding  Officer, 

Administrative  Command.  Arme 

Staff  College,  Norfolk,  VA  Z3511- 
N649e0  (MAJ00061).  NLA-C— Offic 

Charge,  Naval  Weapons  Facility, 

Detachmeat  Machhhanish.  UK.  I 

York  09515 
N64981  (MAJOOOeU  NL5-7— Comm 

Officer.  Naval  Weapons  Facility 

Mawgan  UK).  FPO  New  York  091 
Ne5U3,  BZ— Navy  Public  Works  C 

1  A.  Great  Ukes.  IL  e006»-S600 
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;)  SAM — Commanding 

eserve  Officers  Training 

ine  University,  New 

18 

)  8AN — Commanding 

eserve  Officers  Training 

versify  of  Oklahoma. 

ima  73019 

)  8AR — Commanding 

eserve  Officers  Training 

'ersity  of  Notre  Dame 

46556-5601 

)  aAW— Commanding 

eserve  Officers  Training 

■ersity  of  Utah.  Salt  Lake 

107 

)  8AY — Commanding 

eserve  Officers  Training 

ersity  of  Washington, 

)5 

I L9Q — Conmfianding 

Bserve  Officers  Training 

last  Armory  Street, 

nois.  Champaign,  IL  61B20- 

I  ROS — Commanding 

sserve  Officers  Training 

ue  University,  West 

07-0001 

I^ombat  Direction  Systems 

,  Dam  Neck,  Virginia 

aval  Electronic  Systems 
er,  Vailejo.  CA  94592 
LBO— Naval  Security  and 
nmand.  Washington.  DC 

ROO-1 — Commanding 
Systems  Technical 
id.  Mare  Island.  Vailejo, 

ROF — Commanding 
iserve  Officers  Training 
m  Hall.  Cornell  University, 

8A  V — Comma  nding 

serve  Officers  Training 

srsity  of  Rochester, 

627 

ROM — Commanding 

jerve  Officers  Training 

elaer  Polytechnic 

Y  12180-3590 

,  L9F — Commanding 

serve  Officers  Training 

m  University,  Auburn,  AL 

ROA — Commanding 
serve  Officers  Training 
University,  Durham,  NC 

L9D — Commanding 
serve  Officers  Training 
pa  Tech.  Atlanta,  GA 

ROU — Commanding 
serve  Officers  Training 
;e  of  the  Holy  Cross, 
1610-2380 

BAS— Commanding 
serve  Officers  Training 
i  University,  Oxford.  OH 

RON— Commanding 
serve  Officers  Training 
rsity  of  Mississippi.  Box 
)  38677 


N63308  (MAJ00062),  L9R— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  University  of  North  Carolina. 
Chapel  Hill,  NC  27515 
Ne3309  (MAJ00062).  L9Y— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit.  The  Ohio  State  University. 
Columbus.  OH  43210-1169 
N63310  (MAJ00062),  ROP— Commanding 
Officer.  Naval  Ruserve  Officers  Training 
Corps  Unit,  Wagner  Bldg.,  The 
Pennsylvania  State  University,  University 
Park.  PA  16802 
N633H  (MAI00062),  SAT— Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit  University  of  Pennsylvania, 
Philadelphia,  PA  19104 
N63313  (MAJ00062).  L9X— Commanding       . 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit.  University  of  South  Carolina, 
Columbia,  SC  29206 
N63315  (MAJ00062).  BAl^-Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit.  Vanderbilt  University 
(Westside  Hall).  Nashville.  TN  37240 
N63316  (MAI00062).  ROR— Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit,  Villanova  University, 
Villanova,  PA  19085-1699 
N63317  (MAI00062),  L9T— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Maury  Hall,  University  of 
Virginia,  Charlottesville,  VA  22903-3194 
N63325.  7X— Naval  Education  &  Training 
Support  Center,  Atlantic,  Bldg.  Z-ao,  Naval 
Station.  Norfolk.  VA  23511 
N63339,  LL— Navy  Resale  Activity.  Naval 
Station.  Adak  (Alaska),  FPO  Seattle,  WA 
98791 
N6334a  LM— Navy  Resale  Activity,  Naval 
Station,  Argentia  (Canada),  FPO  New  York 
09597 
N63341.  LN— Navy  Resale  Activity  Det 
Commissary  Store,  Naval  Air  Station, 
Chase  Field,  Beeville,  TX  78102 
N63344.  LR— Navy  Commissary  Store  Region, 

Naval  Station,  Charleston,  SC  29408 
N63345,  L&— Navy  Resale  Activity,  Naval 
Station,  Guantanamo  Bay  (Cuba),  FPO 
New  York  09S98 
N63346.  LT— Navy  Resale  Activity,  Naval 
Station.  Keflavik  (Iceland).  FPO  New  York 
09571 
N6334a.  LV— Navy  Resale  Activity  Det 
Commissary  Store.  Naval  Air  Station, 
Kingsville.  TX  78364 
N63349.  LW— Navy  Resale  Activity.  Naval 

Air  Station.  Lemoore.  CA  93246 
N6335a  3L— Navy  Resale  Activity. 
COMNAVACT.  Dunstable.  UK,  FPO  New 
York  09510 
N63351,  LY— Navy  Commissary  Store  Region. 

Naval  Station,  Long  Beach,  CA  90802 
N63352,  KE— Navy  Resale  Activity  Det 
Commissary  Store,  Naval  Air  Station, 
Meridian.  MS  39301 
N63353.  MA— Officer  in  Chaige.  Navy  Resale 
Activity.  Commissary  Support  Office. 
Naval  Support  Activity.  Naples  (Italy).  FPO 
New  York  09521 
N63357.  ME— Navy  Resale  Activity.  Naval 

Station.  Rota  (Spain),  FPO  New  York  00540 
N63362,  MK— Officer  in  Charge,  Navy  Resale 
Activity,  Commissary  Support  Office 


(Subic  Bay,  Philippines),  P.O.  Box  28.  FPO 

San  Francisco  96651 
N63365.  MN— Navy  Resale  Activity. 

Commissary  Support  Office  (Yokosuka. 

(apanj  Box  33.  FPO  Seattle  88762 
Nt«3«7.  MP— Officer  in  Charge.  Commissary 

Div_  Navy  Resale  and  Services  Support 

Office.  Field  Support  Office,  Norfolk,  VA 

23S11 
Ne33e»— Military  Sealift  Command  Office. 

Benelux  (Rotterdam.  Netherlands),  APO 

New  York  O01S9 
N63381  (MAlOOOll).  LBA— Joint  VS.  Military 

Advisory  Group,  Thailand.  APO  San 

Francisco  96346 
N63387.  ID— Navy  Public  Works  Center. 

Naval  Base.  San  Diego,  CA  92138 
N63394.  L6— Naval  Ship  Weapon  Systems 

Engineering  Station.  Port  Hueneme.  CA 

93043 
N83395. 6L— U.&  Naval  Communication 

Statioa  Thurso  (Caithness.  UK).  FPO  New 

York  09516 
N63402,  K7— Commanding  Officer.  Strategic 

Weapons  Facility.  Pacific.  Bremerton,  WA 

96383 
N63406  (MAJOOOTO).  V5C— Naval  Submarine 

Base  San  Diego,  140  Sylvester  Road.  San 

Diego.  CA  92106-3521 
N63408.  HV— Navy  Material  Transportation 

Office.  Norfolk.  VA  23511-6691 
Ne3410.  KA— Navy  Manpower  and  Material 

Analysis  Canter.  Atlantic.  Norfolk.  VA 

23S11 
N63427.  BF—US.  Naval  Communication 

Station.  Harold  E.  Holt  Exmouth.  Western 

Australia.  FPO  San  Francisco  96680 
N63429.  MH— Naval  Communication  Unit 

London  (UK).  FPO  New  York  10000 
N63439,  K9— Naval  Ophthalmic  Support  and 

Training  Activity.  Yorktown.  VA  23890 
N63543  (MAI00072),  9TC— Naval  Reserve 

Center,  3070  Ross  Lane.  Central  Point.  OR 

97502-1399 
N63821  (MAJ00039).  NSA-B— Officer  in 

Charge.  Naval  Underwater  Systems  Center. 

AUTEC  Andros  Range  Detachment 

Andres  Island.  Bahama  Islands,  FPO  New 

York  09559 
NS3886  (MAi00069).  SQO-l— Naval  Security 

Croup  Activity  (Adak,  AK).  FPO  Seattle 

96777 
NatSSl  (MA|00069).  8QC— Naval  Security 

Group.  Northwest  Chesapeake,  VA  23322 
N64165  {MAJ00062).  ROZ— Naval  Unit,  Lowry 

Air  Force  Base.  CO  80230 
N64181  (MA|00062).  ROW— Department  of 

Naval  Science,  Texas  Maritime  Academy, 

Galveston,  TX  77553-1675 
N'd4267,  M9— Naval  Weapons  Station.  Seal 

Beach  Detachment  Fleet  Analysis  Center. 

Corona  Annex.  Corona.  CA  91720 
N&4281,  3U,  KX— Commanding  Officer,  Naval 

Sea  Combat  Systems  Engineering  Station. 

Naval  StatiotL  Norfolk.  VA  23511 
N&43S6,  KF— Commanding  Officer.  Naval 

Administrative  Command.  Armed  Forces 

Staff  College.  Norfolk,  VA  23511-6097 
N649e0  (MAKXnei).  NLA-C— officer  In 

Charge.  Naval  Weapons  Facility, 

Detachment  Machhhanish.  UK,  FPO  New 

York  09515 
N64981  (MAJOOOeU  NL5-7— Commanding 

Officer.  Naval  Weapons  Facility  (SL 

Mawgan  UK).  FPO  New  York  09511-0511 
Ne5113.  BZ— Navy  Public  Works  Center.  Bldg 

1  A.  Great  Ukes.  IL  e008»<Se00 


NeSlU  (MA|0002S).  EJC— Commanding 

Officer.  Navy  Public  Works  Center,  Naval 

Air  Station.  Pensacola.  FL  32506-6500 
N65115  (MAJOOOZS).  FZA— Navy  Public 

Works  Center,  Box  13  (Yokosuka.  |ap«n|, 

FPO  Seattle  96762-3100 
N65116.  MZ— Officer  in  Charge.  Navy-Marine 

Corps  Appellate  Review  Activity,  Office  of 

the  fudge  Advocate  General  Washington 

Navy  Yard.  Washingtoa  DC  20374-2001 
N65146,  7E— Procurement  Branch.  OP-09B31. 

Office  of  the  Chief  of  Naval  Operations 

Support  Activity.  Washington.  DC  20350 
N65198,  3H— Naval  Administrative  Unit  550 

First  Street  Idaho  Falls.  VD  83401 
N65202 — Supervisor  of  Shipbuilding, 

Conversion  and  Repair,  USN,  Box  400. 

Pearl  Harbor.  HI  96860 
N65236,  V7— Naval  Electronic  Systems 

Engineering  Center.  4600  Goer  Road.  North 

Charleston.  SC  29406 
N65256  (MAj3ie09).  V8C— Navy  Office  of 

Information.  East  133  East  S8th  Street  Ist 

Floor,  New  York.  NY  10022 
N65428  (MAJOOOIS),  MDP— Commanding 

Officer,  Naval  Hospital  (Roosevelt  Roads. 

PR),  FPO  Miami  34051-8100 
N65440,  4V— Officer  in  Charge,  Navy  Resale 

Activity.  Exmouth.  Western  Australia.  FPO 

San  Francisco  96680 
N65491  (MAJf^OOlB).  jSP— Naval  Hospital 

(SubIc  Bay.  Philippines).  FPO  San 

Francisco  96652-1800 
N65492  (MAJOOOIS),  MCA— Commanding 

Officer,  Naval  Hospital,  Fiscal  *  Supply 

Service.  Code  32C,  Orlando,  FL  32813-5200 
N65497,  4U — Commissary  Store  Division, 

NAVRFSSO,  Field  Support  Office.  2801  "C" 

Street  SW..  Auburn,  WA  98001 
N65540  (MAI00024),  EHP-S— Naval  Ship 

Systems  Engineering  Station.  Philadelphia, 

PA  19112-5083 
N65575  (MAJOOOIS),  MCY— Naval  Medical 

Clinic,  Seattle.  WA  98115 
N65576— Navy  Space  Systems  Activity,  P.O. 

Box  92960,  Worldway  Postal  Center,  Los 

Angeles,  CA  90009 
N65S8a  M2— Naval  Electronic  Systems 

Engineering  Center,  P.O.  Box  55. 

Portsmouth,  VA  23705 
N65584,  EW.  sa  KU,  3B— Naval  Electronic 

Systems  Engineering  Center.  P.O.  Box 

S0337— Building  «4,  Code  104,  San  Diega 

CA  92138 
N65849  (MAI31699),  HXY-Z— Office  of 

Civilian  Personnel  Management  Southwest 

Region.  San  Diego,  CA  92188 
Ne5870,  M4 — Supervisor  of  Shipbuilding, 

Conversion  and  Repair,  USN,  Long  Beach 

Naval  Shipyard.  Long  Beach.  CA  90622 
N6S886 — Commanding  Officer.  Aviation 

Depot  Naval  Air  Station,  Jacksonville.  FL 

32212 
N65888.  ED— Aviation  Depot  North  Island 

San  Diego.  CA  92135 
N6.S889 — Commanding  Officer,  Aviation 

Depot  Naval  Air  Station.  Code  56000, 

Pensacola,  FL  32508 
N65912.  CP— Commanding  Officer,  Naval  Sea 

Support  Center,  Atlantic.  St.  Juliens  Creek 

Annex.  Portsmouth.  VA  23702 
N65913.  7L — Naval  Sea  Support  Center, 

Pacific.  San  Diego.  CA  92138 
N65gi8.  FT— Shore  Intermediate 

Maintenance  Activity.  Naval  Station.  San 

Diego.  CA  92136-6000 


N6Se28  (MA|00039),  N&A-B— OffioM-  in 

Charge,  Naval  Underwater  Systems  Center 

Detachment  AUTBC  West  Palm  Beach 

Detachment  West  Palm  Beach.  FL  33402 
N65928.  N3— Naval  Training  Systems  Center. 

Orlando,  FL  32813 
N65080  (MAJ00039),  NSL-NSN— Naval 

Electronic  Systems  Engineering  Activity, 

St  Intgoes.  MD  20684 
N65995.  KM— Officer  in  Charge.  Naval 

Support  Activity  (Holy  Loch.  UK).  FPO 

New  York  09514 
NeeoOl.  7N— Naval  Ocean  Systems  Center. 

San  Diego.  CA  92152 
N66021. 7C— Commander  Fleet  Air,  Western 

Pacific  (AUugt  Japan).  FPO  Seattle.  WA 

98767 
N0e022  (MAJOOOIS).  MDW— Naval  Dental 

Clinic  San  Diego.  CA 
N6e032.  LK— Navy  Automatic  Data 

Processing  Selection  Office.  Building  218, 

Washington  Navy  Yard.  Washingtoa  DC 

20374 
N66074  (MAJ00062),  SAU— Commanding 

Officer,  Naval  Reserve  Officers  Training 

Corps  Unit  Prairie  View  A&M  University. 

Prairie  View,  TX  77445 
Nee094  (MAJOOOIS).  QAA-B— Naval 

Hospital.  Cherry  Point  NC  28533-5006 
N66095  (MAJOOOIS).  |S&-Naval  Hospital 

NAS.  Lemoore.  CA  93246 
N66097  (MAJOOOIS).  MDE-Naval  Hospital. 

Oak  Harbor.  WA  98278-8800 
N(«125  (MAJ00070),  V5J— Navel  Facility 

(Guam).  FPO  San  Francisco  90630-2903 
N66231  (MAJ00072),  9TS— Naval  Reserve 

Readiness  Center,  Bldg  2711,  Naval 

Training  Center,  Great  Lakes.  II.  60068-5707 
N66398  (MAJ629e0),  ML6-7— Navy  Motion 

Picture  Service,  Flushing  ft  Washington 

Avenues.  Brooklyn,  NY  11251-6400 
Ne6458  (MAJ00065),  SOC— Naval 

Oceanography  Command.  NAS.  Brunswick. 

ME  04011-5000 
Neee04,  N4 — Naval  Underwater  Systems 

Center.  Newport  Rl  02840 
N66ei2  (MAJ00062),  LOS— Commanding 

Officer,  Naval  Reserve  Officers  Training, 

Corps  Unit  The  Citadel.  Charleston.  SC 

29409-0770 
N66630  (MAJ00072).  LCS— Naval  Air  Reserve 

Point  Mugu.  Naval  Air  Station.  Point  Mugu. 

CA  93042-5018 
Ne6691.  4P— Commanding  Officer.  Naval 

Support  Activity.  Souda  Bay.  Crete.  Greece. 

FPO  New  York  09528 
N66715.  VJ — Commander.  Navy  Recruiting 

Command.  Washingtoa  DC  22203-1191 
N60753  (MAI00062).  ROC— Commanding 

Officer.  Naval  Reserve  Officers  Training 

Corps  Unit,  Jacksonville  University. 

Jacksonville.  FL  32211 
Noe754  (MAJ00069).  SQX— Commanding 

Officer.  Naval  Security  Group  Activity 

(Sabana  Seca.  PR).  FPO  Miami  34053 
NeeSOO  (MAJ00062)  ROV— Commanding 

Officer.  Naval  Reserve  Officers  Training 

Corps  Unit.  Savannah  Stale  College. 

Savannah.  GA  31404 
N06810  (MAJ00062)  L9H— Commanding 

Officer,  Naval  Reserve  Officers  Training 

Corps  Unit  Southern  University  and  AftM 

College.  Buton  Rouge,  LA  70813 
N66833  (MAJ00060)  LHI^-Commanding 

Officer.  US.  Naval  Station  Panama 
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(Rodnun.  Canal  Zone).  FPO  Miami  34061- 
1000 
N66863  (MAJOOOie)  MCU-X— Commanding 
Officer,  Naval  Biodynamics  Laboratory, 
13«»  Old  Genlilly  Road,  Michout 
Assembly  Facility.  New  Orleans,  LA  70189 
N66890,  LJ— Naval  Station,  Mare  Island, 
Supply  and  Fiscal  Code  9a  Bldg  851, 

Valle)o,  CA  94592 
N66898  (MAJ00018)  QAF— Commanding 

Officer.  Naval  Medical  Clinic  New 

Orleans,  LA  70142 
N66957— Director,  Navy  Publications  and 

Printing  Service  Det  Branch  Southeast 

Division.  Bldg.  2049,  NTC.  Orlando,  FL 

32813 
N6695e  (MAI00023)  4JR— Director.  Navy 

Publications  and  Printing  Service  Det 

Office  Southeast  Division,  P.O.  Box  3,  NAS. 

Jacksonville.  FL  32212 
N66965  (MAJ00023)  4IQ— Navy  Publishing 

and  Printing  Service  Det  Office.  Western 

Area,  Point  Mugu.  CA  93042-5027 
Nee972— Commanding  Officer,  Navy 

Recruiting  District,  5901  S.W.  74th  Street, 

Miami,  FL  33143 
N67596— Commanding  Officer,  Navy 

Recruiting  District.  102  W  Rector  Street. 

San  Antonio.  TX  78216 
N68011 — Commanding  Officer.  Navy 

Recruiting  District,  8  North  Tfiird  Street, 

Sterick  Bldg..  Memphis,  TN  38103 
N68047  (MAI00070)  4L0— Navy  Office, 

Singapore,  FPO  San  Francisco,  CA  96699- 

2100 
N88056.  JE— Naval  Medical  Command, 

Southwest  Region,  San  Diego,  CA  92134 
N68057,  VZ— Commanding  Officer,  Naval 

Regional  Data  Automation  Center  Norfolk. 

Code  212.  Norfolk.  VA  23511 
N68064  (MA|00062)  ROD— Commanding 

Officer.  Naval  Reserve  Officers  Training 

Corps  Unit,  University  of  Florida,  Van  Fleet 

Hall,  Room  26,  Gainesville,  FL  32801 
N68072  (MAJ00062)  L9V— Commanding 

Officer,  Naval  Reserve  Officers  Training 

Corps  Unit,  Texas  A&M  University,  College 

Station,  TX  77843 
N68084  (MAJ00018)  MDJ-M— Commanding 

Officer  (Code  206),  Naval  Hospital, 

Charleston,  SC  29408-6900 
N68086,  7S— Naval  Hospital.  Newport  RI 

02841 
N68088  (MAJ00061)  NLL-N— National 

Support  Unit  Headquarters.  Commander- 
in-Chief  Iberian  Atlantic  Area  (Lisbon. 

Portugal),  APO  New  York  09678-001 
N68090  (MAJOOOie)  MDO-fr— Naval  Hospital, 

Long  Beach,  CA  90822-5199 
N6809i— Naval  Medical  Command.  Northeast 

Region,  Great  Lakes.  IL  60088 
N68093  (MAJ00018)  MCG-H— Naval  HospiUl. 

Camp  Lejeune,  NC  28542-5008 
N68094,  V9— Naval  Hospital,  Camp 

Pendleton.  CA  92055-6008 
N68095,  JF— Naval  Hospital,  Boone  Road, 

Bremerton.  WA  98312-1898 
N68096  (MAJ00O18)  J50— Commanding 

Officer,  Naval  Hospital  (Guam),  FPO  San 

Francisco  96630-1600 
N68097— Naval  Medical  Command. 

Northwest  Region.  Oakland,  CA  94627 
N68101  (MAJ00018)  MDT-V— Naval  Hospital. 

17th  Street  and  Pattison  Avenue. 

Philadelphia,  PA  19145-5199 
N68139  (MAJ00062)  8AZ-Commanding 

Officer.  Naval  Reserve  Officers  Training 


Corps  Unit  Florida  A»M  University. 
Tallahassee,  FL  32307 
N68141  {MAI00062)  L9P-Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  Maine  Maritime  Academy, 
Castine,  ME  04421-0902 
N68142,  NK— Naval  Computer  « 
Telecommunications  Station.  Naval  Air 
Station.  Pensacola.  FL  32508-6100 
N68185  (MAKX)060)  JOft-8— Naval  Facility 
Brawdy  (Brawdy,  Wales,  UK),  FPO  New 
York  09519 
N68166  (MA)00016)L01-2— Naval  Technical 
Intelligence  Support  Center.  4301  Sultland 
Road,  Washington,  DC  20390 
N68in.  MS— Commanding  Officer,  Naval 
Regional  Contracting  Center  (Naples,  Italy), 
FPO  New  York  09521 
N68175  (MAI62980)  MQA— Navy  Recruiting 
District  New  Jersey,  Parkway  Towers,  Bldg 
A,  485  US  Route  1,  So„  Iselin,  NJ  08830- 
3012 
N68199 — Commanding  Officer.  Navy  Office 
of  Information,  Southeast  1459  Peachtree 
Street  NE— Suite  300.  Atlanta.  GA  30309 
N68200,  VM— Director,  Navy  Office  of 
Information,  Southwest  1114  Commerce 
Street,  Suite  811,  Dallas,  TX  75242 
N68221,  7J— Commanding  Officer.  Naval 
Personnel  Research  and  Development 
Center,  San  Diego,  CA  92162 
N68246  (MAI00070)  4LL-Officer  in  Charge, 
U.S.  Naval  Supply  Depot  Yokosuka  Det 
(Sasebo,  Japan),  FPO  Seattle  98766-2900 
N68248,  V8— Officer  in  Charge  of 
Construction,  Naval  Facilities  Engineering 
Command  Contracts.  Naval  Submarine 
Base.  Kings  Bay,  GA  31547 
R68251  (MAJ00070)  LPC— Shore  Intermediate 
Maintenance  Activity,  Pearl  Harbor,  Box 
141.  Pearl  Harbor.  HI  96860 
N68292  (MAJ00018)  J5A— Naval  Hospital 

(Yokosuka,  Japan).  FPO  Seattle  98765-1615 
N68297.  ET— Naval  Magazine,  Lualualei, 

Oahu  HI  96792-4301 
N68303  (MAJ00062)  ROC— Commanding 
Officer.  Naval  Reserve  Officers  Training 
Corps  Unit  State  University  of  New  York, 
Maritime  College,  Fort  Schuyler,  Bronx.  NY 
10465-4196 
N68306  (MAJ00072)  9TF— Commander,  Naval 
Reserve  Readiness  Command,  Region  Six. 
WNY  Bldg  200,  Washington.  DC  20374-2003 
N68307  (MAJ00072)  LCJ— Commander.  Code 
431,  Naval  Reserve  Readiness  Command 
Region  Ten,  New  Orleans,  LA  70142 
N68308  (MAJ00072)  9TQ— Naval  Reserve 
Readiness  Command.  Region  20,  Bldg  1, 
NAVSTA  Treasure  Island,  San  Francisco, 
CA  94130-6032 
N88311.  JU-Naval  Station,  Long  Beach,  CA 

90822 
N68322,  72— Naval  Education  «  Training 
Program  Management  Support  Activity. 
Code  SUl.  Saufley  Field.  Pensacola,  FL 
32509 
N68323  (MAJOOOll)  LBC— Naval  Legal 
Service  Office,  200  Stovall  Street 
Alexandria.  VA  22332-2400 
N68327  (MAj62fl80)  ML8— Commanding 
Officer,  Naval  Reserve  Personnel  Center, 
New  Orleans,  LA  70149-7800 
N68328,  (MAJ00072)  9T}— Naval  Reserve 
Readiness  Command,  Region  22,  Bldg.  9, 
Naval  Station.  Seattle,  WA  9811S-5009 


N68329,  (MAJ00072),  LC^-Naval  Reserve 
Readiness  Command,  Region  Five.  Bldg.  - 
1033.  USAAP.  Ravenna.  OH  44286-«2H 
N6833a  {MAJ00072).  flTN— Naval  Reserve 
Readiness  Command,  Region  13,  Bldg  1, 
Code  712,  NTC  Great  Lakes,  IL  60088-6026 
N68331.  (MAJ00072).  LCE-F— Naval  Reserve 
Readiness  Command.  Region  Four.  Bldg. 
662.  Naval  Base,  Philadelphia,  PA  19112 
N68331.  (MAJ00072)  LCE-P— Naval  Reserve 
Readiness  Command,  Region  Four,  Bldg. 
662.  Naval  Base.  Philadelphia.  PA  19112 
N68332.  (MAJ00072).  9T0-1— Commander. 
Naval  Reserve  Readiness  Command, 
Region  18,  301  Navy  Drive,  Industrial 
Airport,  KS  66031-0031 
Ne8335,  4Y— Commanding  Officer.  Naval  Air 
Engineering  Center,  Supply  Dept..  Purchase 
Division.  Lakehurst  NJ  08733 
N68348.  (MAJ00072),  9TG— Commander. 
Naval  Reserve  Readiness  Command. 
Region  Nine,  NAS  Memphis  (76),  Bldg  E-35, 
Millington,  TN  38054 
N68349 — Commander.  Naval  Reserve 
Readiness  Command.  Region  16,  Bldg.  716, 
Minneapolis-St  Paul  LAP,  Minneapolis,  MN 
55450-2996 
N68351.  (MAJ00072).  LCCM^aval  Reserve 
Readiness  Command.  Region  One. 
Newport  RI  02840-6016 
N68355,  (MAJ00062),  ROJ— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit  Virginia  Military  Institute. 
Lexington.  VA  24450-2697 
N68356,  (MAJ00072)  9TD— Commander, 
Naval  Reserve  Readiness  Command, 
Region  Seven.  Naval  Base,  Charleston,  SC 
29408 
N68357,  (MAJ00072),  9TL— Commander, 
Naval  Reserve  Readiness  Command. 
Region  Two,  Scotia,  NY  12302-9466 
N68358,  (MAJ00072),  9T A— Commander, 
Naval  Reserve  Readiness  Command, 
Region  Eight  Naval  Air  Station. 
Jacksonville,  FL  32212 
N68359 — Commander.  Naval  Reserve 
Readiness  Command,  Region  Eleven,  Bldg 
11.  Naval  Air  Station,  Dallas,  TX  75211 
N68378.  KQ-Navy  Public  Works  Center,  San 

Francisco  Bay.  Oakland,  CA  94623 
N68391,  (MAJ62980),  MLB— Navy  Recruiting 
District,  Harrisburg,  310  North  Second 
Street  Harrisburg,  PA  17101-1304 
N68401,  (MAJ62980)  MLJ— Navy  Recruiting 
District,  San  Diego,  Naval  Training  Center, 
Bldg  335,  San  Diego,  CA  92133-6800 
N68402,  (MAJ31699),  V8E— Navy  Office  of 
Information,  New  England  Branch,  408 
Atlantic  Avenue,  Boston,  MA  02210-2203 
N68409,  (MAJ00018),  MDC— Naval  DenUl 

Clinic,  San  Prancisca  CA  94130-4030 
N68436,  KC  J6— Naval  Submarine  Base, 
Bangor,  Code  863,  KC  Bremerton,  WA 
98315 
N68441— Commanding  Officer,  Naval  DenUl 
Clinic  Naval  Air  Station.  Pensacola,  FL 
32608 
N88443.  7T— Commanding  Officer,  Naval 

Dental  Qinic  Bremerton,  WA  98314 
N68451,  MF— Navy  Regional  Data 
Automation  Center.  San  Francisco.  Naval 
Air  Station.  Alameda,  CA  94601 
N68470.  (MAJ00018).  I6J-M— Naval  Hospital 
(Okinawa,  Japan).  FPO  Seattle  98778-1610 


Federal  Ragiste 

N6e407— Commanding  Officer,  Co 
Naval  Administrative  Commanc 
Training  Center,  Orianda  FL  32 

N6P499.  LX— Director,  Naval  Cour 
Personnel  Boards,  Ballston  Cent 

.  #2,  801  North  Randolph  Street  i 
VA  22203-1969 

rte85l8— Commanding  Officer,  Na 
Reserve  Support  Office.  Internal 
Code  S43,  4400  Dauphlne  Street 
Orleans.  LA  70146 

N68520, 7P— Aviation  Depot  Open 
Center,  Naral  Air  Station,  Patu> 
MD  20670 

N68527,  (MAJ00072),  QTT— Naval  I 
Reserve  Readiness  Center,  Anrn 
Reserve  Center.  Floyd  Bennett  F 
Brooklyn.  NY  11234-7097 

Nea$46.  QG— Navy  Environmental 
Center.  Naval  Station.  Norfolk. ' 

N68547,  (MAjOOOeO).  LHQ— Persor 
Support  Activity.  Norfolk.  VA  Z 

N88560.  (MAJ00063),  NTC-H— Na\ 
Computer  ft  Telecommunication 
Jacksonville,  PL  32212-0111 

N68S61.  (MAJ00039).  NSE— Navy 
Management  Systems  Support  C 
Norfolk.  VA  23511-6694 

N68.593.  (MAJ00060),  LHE— Naval  ( 
Processing  Facility,  Dam  Neck.  \ 
5450 

NeseOS,  (MAJOOOll).  LBP-Y— Navj 
Data  Automation  Center.  4400  D 
Street  New  Orleans.  LA  70145-5 

N68610.  GF— Officer  in  Charge.  FU 
Hospital  Support  Office.  620  Cer 
Bldg  #5.  Alameda,  CA  94501-38: 

N68b46.  (MAJ00024I.  EHJ-K— Nava 
Systems  Command.  Automated  I 
Systems  Activity.  P.O.  Box  loa  I 
Head.  MD  20640-0100 

N6e891,  JW— Naval  Plant  Represei 
Office,  (Melbourne,  Australia),  / 
Francisco  96405 

N68692.  (MAJ00062),  8AX— Comm« 
Officer.  Naval  Reserve  Officers ' 
Corps  Unit  University  of  San  Dii 
Diego  State  University,  Alcala  Pt 
Diego.  CA  92110-2496 

N68805.  (MAJ00060),  LHG— Shore 
Intermediate  Maintenance  Activ 
Reserve  Maintenance  Facility.  B 
(siflval  Base.  Philadelphia.  PA  191 

N68699.  (MAJ00062).  SAP— Comma 
Officer.  Naval  Reserve  Officers ' 
Corps  Unit.  Hampton  Roads.  521 
Blvd..  Norfolk,  VA  23508-8556 

N68707,  (MA|000721,  9TU— Naval  F 
Maintenance  Training  Facility.  P 
Sound,  Tacoma,  WA 

N68709,  (MAJ00060),  JOG— Naval  A 
Mayport,  Mayport  FL  32228 

NeS710,  (MAJ0(I062).  L9K— Comma: 

Officer.  Naval  Reserve  Officers  1 

Corps  Unit  Virginia  Polytechnic 

and  Stale  University.  Blacksburg 

24061-2306 

N68717.  (MAI00062).  L9L— Commai 

Officer,  Naval  Reserve  Officers  1 

Corps  Unit  Boston  University,  11 

Sute  Road  Boston.  MA  02215 

.>*68725.  (MAJ00062).  ROQ-Comma 

Officer.  Naval  Reserve  Officers  1 

Corps  Unit  Universiiy  of  Arizoni 

AZ  85721 

NeaC2a,  (MAja9062|,  rot— Commai 

Officer.  Naval  Reserve  Officers  1 
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n«  Maritime  Academy, 

21-0902 

il  Computer  & 

tions  Station.  Naval  Air 

>la.  PL  32508-6100 

)  106-8— Naval  Facility 

^  Wales,  UK),  FPO  Now 

)L01-2— Naval  Technical 
port  Center,  4301  Suitland 
sn,  DC  20390 
nanding  Officer,  Naval 
cting  Center  (Naples.  Italy), 
19521 

)  MQA— Navy  Recruiting 
ley,  Parkway  Towers,  Bldg 
1,  Sc  Iselin.  N)  06830- 

ling  Officer.  Navy  Office 
outheast,  1459  Peachtree 
;  300.  Atlanta.  GA  30309 
;tor,  Navy  Office  of 
thwest,  1114  Commerce 
Dallas,  TX  75242 
anding  Officer,  Naval 
rch  and  Development 
o,  CA  92162 

I  4LL— Officer  in  Charge, 
y  Depot  Yokosuka  Det. 
FPO  Seattle  98766-2900 
ir  in  Charge  of 
val  Facilities  Engineering 
lets.  Naval  Submarine 
GA  31547 

LPC — Shore  Intermediate 
ivity.  Pearl  Harbor,  Box 
■.HI  96860 

)5A— Naval  Hospital 
i),  FPO  Seattle  98765-1615 
Magazine,  Lualualei, 
301 

ROC — Commanding 
serve  Officers  Training 
University  of  New  York, 
.  Fort  Schuyler,  Bronx.  NY 

9TF — Commander,  Naval 
)8  Command,  Region  Six. 
/ashington.  DC  20374-2003 
LCJ — Commander,  Code 
'e  Readiness  Command 
Orleans.  LA  70142 
9TQ — Naval  Reserve 
and.  Region  20,  Bldg  1, 
re  Island.  San  Francisco. 

Station,  Long  Beach,  CA 

Education  a  Training 
nent  Support  Activity. 
i  Field.  Pensacola,  FL 

LBC— Naval  Legal 

0  Stovall  Street. 

2332-2400 

MLa — Commanding 

serve  Personnel  Center, 

70149-7800 

9T) — Naval  Reserve 

md.  Region  22,  Bldg.  9, 

ittle.  WA  98116-6000 


N68329.  (MAJ00072),  LO^Naval  Reserve 
Readiness  Command,  Region  Five,  Bldg.  - 
1033.  USAAP.  Ravenna.  OH  442eft-«211 
N6833a  {MAJO0O72).  9TN— Naval  Reserve 
Readiness  Command.  Region  13,  Bldg  1, 
Code  712,  NTC  Great  Lakes.  IL  60088-6028 
N68331.  (MAI00072),  LCB-F— Naval  Reserve 
Readiness  Command.  Region  Four.  Bldg. 
662,  Naval  Base,  Philadelphia,  PA  19112 
N68331,  (MAI00072)  LCE-P— Naval  Reserve 
Readiness  Command.  Region  Four,  Bids. 
662.  Naval  Base.  Philadelphia.  PA  19112 
N68332.  (MAI00072),  9T0-1— Commander. 
Naval  Reserve  Readiness  Command, 
Region  18.  301  Navy  Drive,  Industrial 
Airport,  KS  66031-0031 
N68335.  4Y— Commanding  Officer.  Naval  Air 
Engineering  Center,  Supply  Dept..  Purchase 
Division,  Lakehurst,  NJ  08733 
N68348.  (MAJ00072),  9TG— Commander. 
Naval  Reserve  Readiness  Command. 
Region  Nine,  NAS  Memphis  (76).  Bldg  E-35, 
Millington,  TN  38054 
N6834g — Commander,  Naval  Reserve 
Readiness  Command,  Region  16.  Bldg.  715, 
Minneapoiis-St.  Paul  lAP.  Minneapolis,  MN 
55450-2996 
N68351.  (MAI00072).  LCC^-Naval  Reserve 
Readiness  Command,  Region  One, 
Newport  Rl  02840-5018 
N68355,  (MAJ00062).  ROf— Commanding 
Officer,  Naval  Reserve  Officers  Training 
Corps  Unit,  Virginia  Military  Institute. 
Lexington,  VA  24450-2697 
N68356.  (MAJ00072)  9TD— Commander. 
Naval  Reserve  Readiness  Command. 
Region  Seven.  Naval  Base,  Charieston,  SC 
29408 
N68357,  {MAI00O72).  9TL-Commander, 
Naval  Reserve  Readiness  Command. 
Region  Two,  Scotia,  NY  12302-4465 
N68358.  (MAJ00072).  9T A— Commander. 
Naval  Reserve  Readiness  Command, 
Region  Eight,  Naval  Air  Station. 
Jacksonville,  FL  32212 
N68359 — Commander.  Naval  Reserve 
Readiness  Command,  Region  Eleven,  Bldg 
11,  Naval  Air  Station,  Dallas,  TX  75211 
N68378,  KQ— Navy  Public  Works  Center.  San 

Francisco  Bay.  Oakland,  CA  94623 
N68391,  (MAJ62980),  MLB— Navy  Recruiting 
District,  Harrisburg,  310  North  Second 
Street.  Harrisburg,  PA  17101-1304 
N68401.  (MAJ62980)  MLf— Navy  Recruiting 
District,  San  Diego,  Naval  Training  Center, 
Bldg  335,  San  Diego,  CA  92133-6800 
N68402,  (MAJ31699).  V8E— Navy  Office  of 
Information,  New  England  Branch,  408 
Atlantic  Avenue.  Boston,  MA  02210-2203 
N68409,  (MAJ00018),  MDC— Naval  DenUl 

Clinic,  San  Francisca  CA  94130-5030 
N68436,  KC  )6— Naval  Submarine  Base. 
Bangor,  Code  863,  KC  Bremerton,  WA 
98315 
N68441^Commanding  Officer.  Naval  Dental 
Clinic  Naval  Air  Station,  Pensacola,  FL 
32608 
N68443.  7T— Commanding  Officer.  Naval 

Dental  Qinic  Bremerton,  WA  98314 
N68451,  MF— Navy  Regional  Data 
Automation  Center.  San  Francisco.  Naval 
Air  Station.  Alameda,  CA  94601 
N68470.  (MAJ00018),  )6)-Kt-Naval  Hospital. 
(Okinawa,  Japan).  FPO  Seattle  88778-1610 


N68407 — Commanding  Officer.  Code  4a 

Naval  Administrative  Command.  Naval 

Training  Center,  Orianda  FL  32813 
N66499.  LX— Director,  Naval  Council  of 

Personnel  Boards.  Ballston  Center  Tower 

#2,  801  North  Randolph  Street  Arlington. 

VA  22203-1969 
N68518— Commanding  Officer,  Naval 

Reserve  Support  Office.  Internal  Supply, 

Code  S43.  4400  Dauphine  Street  New 

Orleans.  LA  70140 
N68620. 7P— Aviation  Depot  Operations 

Center,  Naral  Air  Station,  Patuxent  River. 

MD  20670 
-N68527,  (MAI00072).  9TT— Naval  ft  MC 

Reserve  Readiness  Center.  Armed  Forces 

Reserve  Center.  Floyd  Bennett  Field, 

Brooklyn.  NY  11234-7097 
N68546.  QG— Navy  Environmental  Health 

Center.  Naval  StaUon.  Norfolk.  VA  23511 
N68547,  (MAJ00060).  LHQ-Personnel 

Support  Activity,  Norfolk.  VA  23511-5115 
N68560.  (MAJ00063),  NTC-H— Naval 

Computer  ft  Telecommunications  Station, 

Jacksonville.  FL  32212-0111 
N68561.  (MA|00039),  NSE— Navy 

Management  Systems  Support  Office. 

Norfolk.  VA  23511-6694 
N68S93,  (MAJ00060),  LHE— Naval  Ocean 

Processing  Facility,  Dam  Neck.  VA  23461- 

5450 
N6880S.  (MAJOOOll).  LBP-Y— Navy  Regional 

Data  Automation  Center.  4400  Dauphine 

Street  New  Orleans.  LA  70145-7700 
N68610.  GF— Officer  in  Charge.  Fleet 

Hospital  Support  Office.  620  Central  Ave.. 

Bldg  #5,  Alameda.  CA  94501-3674 
Ne6646,  (MAJ00024).  EHJ-K— Naval  Sea 

Systems  Command.  Automated  Data 

Systems  Activity.  P.O.  Box  loa  Indian 

Head  MD  20640-0100 
N66691,  JW- Naval  Plant  RepresentaUve 

Office,  (Melbourne,  Australia),  APO  San 

Francisco  96405 
N68e92.  (MAJ00062).  8AX— Commanding 

Officer.  Naval  Reserve  Officers  Training 

Corps  Unit  University  of  San  Diego/San 

Diego  State  University,  Alcala  Park,  San 

Diego,  CA  92110-2496 
N68895.  (MAJOOOeO).  LHG— Shore 

Intermediate  Maintenance  Activity,  Naval 

Reserve  Maintenance  Facility.  Bldg  133. 

N^val  Base,  Philadelphia.  PA  19112-5066 
N68899,  (MAJ00062).  BAP— Commanding 

Officer.  Naval  Reserve  Officers  Training 

Corps  Unit  Hampton  Roads.  5215  Hampton 

Blvd..  Norfolk.  VA  23508-6556 
N68707.  {MAI00072).  9TU— Naval  Reserve 

Maintenance  Training  Facility.  Puget 

Sound.  Tacoma,  WA 
N68709,  (MAJ00060).  JOG— Naval  Air  Station 

Mayport  Mayport  FL  32228 
N68710,  (MAJ0(J082).  L9K— Commanding 

Officer.  Naval  Reserve  Officers  Training 

Corps  Unit  Virginia  Polytechnic  Institute 

and  State  University.  Blacksburg.  VA 

24061-2308 
N66717.  (MAJ00062).  L9L— Commanding 

Officer.  Naval  Reserve  Officers  Training 

Corps  Unit  Boston  University.  116  Bay 

Suts  Road.  Boston.  MA  02215 
.>*68725.  (MAI00092),  R0(>— Commanding 

Officer.  Naval  Reserve  Officers  Training 

Corps  Unit  University  of  Arizona.  Tucson. 

AZ«*5721 
Nea;'2&,(MAja9062),  ROT— Commanding 

Officer.  Naval  Reserve  Officers  Training 


Corps  Unit  The  George  Washington 

University,  Washington,  DC  20052 
N68727,  (MA|00062).  8AF— Commanding 

Officer.  Naval  Reserve  Officers  Training 

Corps  Unit  Memphis  State  University. 

Memphis.  TN  38152-0001 
N68728.  (MAJ00062).  8A(>-Commanding 

Officer.  Naval  Reserve  Officers  Training 

Corps  Unit  Norwich  University.  Northfield. 

VT  05663-1097 
N68733,  (MAJ00030).  EKC— Strategic 

Weapons  Facility,  Atlantic  Kings  Bay,  GA 

31547^0600 
N68742,  (MAI00070).  LPA— Naval  Base, 

Seattle.  WA  98115-6012 
N68753,  {MAI00070).  V5Lr-Naval  Pacific 

Repair  Activity  DeU  Singapore.  SAE 

Singapore.  FPO  San  Francisco  96699-2700 
N68790— Officer  in  Charge  of  Construction, 

Naval  Facilities  Engineering  Command 

Contracts,  Diego  Garcia,  FPO  San 

Francisco  96685 
N6fl829.  (MAJ00060).  JOJ— Shore  Intermediate 

Maintenance  Activity  (.VRMF),  Pier  2.  Bldg. 

68  NETC.  Newport  RJ  02841-5001 
N68831.  (MAJ00070),  LPG— Shore 

Intermediate  Maintenance  Activity  San 

Francisco,  Bldg  162.  NAS.  Alameda,  CA 

94501-5065 
N68838,  J»— Commanding  Officer,  Naval 

Supply  Center,  Jacksonville,  FL  32212 
N688.S7.  (MAJ00062).  SAC— Commanding 

Officer.  Naval  Reserve  Officers  Training 

Corps  Unit  Texas  Tech  University. 

Lubbock.  TX  79409-4559 
N68860,  KR— Naval  Supply  Center— 

Pensacola.  Pensacola.  FL  32508-6200 
N68083.  LU— Naval  Commercial 

Coramuniculions  Office.  4401  Mass 

Avenue.  NW.,  Washington.  DC  20390-6290 
N68877,  (MA|00062).  ROV-Commanding 

Officer,  Naval  Reserve  Officers  Training 

Corps  Unit  Carnegie  Mellon  University. 

Pittsburgh.  PA  15213 
Ne8881.  (MAJ00062).  L9E— Commanding 

Officer.  Naval  Reserve  Officers  Training 

Corps  Unit  Morehouse  College.  Atlanta. 

GA  30314 
N66891,  (MAjOOOeo).  LH5— Naval  Station. 

Ingleside,  TX  78362-5000 
N70092,  (MAI00069),  8QJ-K,  Q-R— Naval 

Security  Statioa  3801  Nebraska  Avenue, 

NW^Washingtoa  DC  20390-6230 
N7024a  M6— Commanding  Officer.  Naval 

Communication  Station.  San  Diego.  937  N. 

Harbor  Drive.  San  Diego.  CA  92132 
N70272.  8G,  ND— Naval  Communication 

Area.  Master  Station  Atlantic  Norfolk.  VA 

23S11'«898 
N70273,  V3-Naval  Radio  Station,  Jim  Creek, 

Oso.  WA  98223 
N70278,  V4 — Naval  Communication  Station 

(Yokosuka.  Japan).  Box  3.  FPO  Seattle 

98762 
N70283.  (MAI00069),  8QE— Commanding 

Officer,  Code  30,  Naval  Security  Group 

Activity  (Galeta  Island.  Canal  Zone).  FPO 

Mitimi  34060-9998 
N70294.  8H— U.S.  Naval  Communication 

Area.  Master  Sution  MED  (Naples,  Italy), 

FPO  New  York  09524 
N70295.  8J— U.S.  Naval  Communication 

StaUon  (Nea  Makri.  Greece).  FPO  New 

York  09525 
N703ia  N2-Ma val  Radio  Sution  A.  Si«ar 

Grove.  WV  26818.      ::  .       :: 


Part  4— Marine  Corps  Activity  Address 

Numbers 

M00027,  MS*.  MU*.  MSO-«— Headquarters. 
U.S.  Marine  Corps.  W«shington.  DC  20380 
M00146.  MT— Marine  Corps  Air  Station. 

Cherry  Point  NC  28533 
M0024J,  NE<-Marine  Corps  Recruit  Depot 

San  Diega  CA  92140 
M00283.  MX— Marine  Corps  Recruit  Depot 

Parris  Island.  SC  29905 
M00264.  MY— Marine  Corps  Development 
and  Education  Command.  Quantico,  VA 
22134 
M00318— Marine  Corps  Air  Station  (Kaneohe 
Bay,  Oahu.  HI).  FPO  San  Francisca  CA 
96628 
M00681,  NG.-Marine  Corps  Base.  Camp 

Pendletoa  Oceanside.  CA  92054 
M60aS0,  MV— Marine  Corps  Air  Sution.  B 

Toro  (Santa  Ana).  CA  92709 
M62204.  MW— Marine  Corps  Logistics  Base. 

Barslow.  CA  92311 
M62974.  NA— Marine  Corps  Air  Station. 

Yuma.  AZ  85364 
Me7001.  NB— Marine  Corps  Base.  Camp 

Le)eun«,  NC  28642 
M67004,  NC— Marine  Corps  Logistics  Base, 

Albany,  CA  31704 
M67011,  (MAI00027).  MSA— Director,  1st 
Marine  Corps  District.  Garden  City.  Long 
Island.  NY  11530 
M67013.  (MAJ00027J,  MSC— Director,  4th 
Marine  Corps  District  Philadelphia,  PA 
19112-6072 
M67015.  (MAJ00027).  MSE— Director.  6th 

Murine  Corps  District  Atlanta.  GA  30303 
M67016.  (MAI00027),  MSG— Director.  8th 
Marine  Corps  District  New  Orleans,  LA 
70113 
M67017.  (MAJ00027),  MSJ— Director.  9th 
Marine  Corps  District  Shawnee  Mission. 
KA  66204 
M67019.  (MAI00027).  MSL— Director.  12th 
Marine  Coips  District  San  Francisco.  CA 
94130 
M67021.  (MAI00027).  MUC— Marine  Aircraft 
Wing  4.  New  Orleans,  4400  Dauphine 
Street  New  Orieans,  LA  70148-9125 
M6702S— Headquarters.  Fleet  Marine  Foroe. 

Pacific  Oahu.  FPO  San  Francisco  96610 
Me7029,  (MA)00027),  MSN— Marine  Barracks, 

Washington.  DC  20003 
M6703a  (MAJ00027).  MUP— Marine  Corps 
Security  Force  Battalion  Pacific  NAVSTA 
Mare  Island.  Vallejo.  CA  94592-5022 
M67290  (MAI00027).  MSY— Marine  AvUtion 
Training  Support  Group-90.  NATTC.  NAS 
Memphis.  Millingtoa  TN  38054-5123 
M67351 — Marine  Detachment  London.  APO 

New  York  09510 
M67353  (MAJ00027),  MSQ— Headquarters 
Battalioa  Marine  Corps.  Henderson  Hall. 
Arlington.  VA  22214 
M67354 — Post  Supply  Officer,  Headquarters 
Marine  Corps.  Navy  Annex.  Arllngtoa  VA 
20380 
M673S5  {MAI00027).  MUN— Unding  Forc«- 
Training  Command  Atlantic  Naval  Surface 
Force.  U.S.  Aflaniic  Fleet  Naval 
Amphibious  Base,  Little  Creek.  Nuiiulk.  VA 
23521-2350 
M67385  (MAJ00027).  MUO-1-Camp  FL  M. 
Smith.  XiS.  Marine  Corpa.  Halawa  Heights. 
Oahu.  Hawaii  98861 
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M673ei,  KY— Marine  Corps  Camp  Det. 

(Camp  Elmore),  Norfolk.  VA  23511 
Me7309,  NF— Marine  Corps  Air-Ground 

Combat  Center,  Twentynlne  Palms,  CA 

92278 
M67400  (MAJ00027),  QJ,  MUA— Marine  Corps 

Procurement  Office,  Okinawa,  Marine 

Corps  Base,  Camp  Smedley  D.  Butler 

(Ryuku  Island,  Southern),  FPO  Seattle,  WA 

96773 
M6742a,  JA— Marine  Corps  Air  Bases 

Western  Area,  MCAS  El  Tore,  Santa  Ana. 

CA  92709 
M67443,  LG— Marine  Corps  Finance  Center, 

Kansas  City.  MO  64197 
Me7842,  K6— East  Coast  Commissary 

Complex,  Marine  Corps  Base,  Camp 

Lejeune.  NC  28642 
M67853  (MAJ00027),  MUR— Marine  Corps 

Security  Force  Battalion  Atlantic,  Naval 

Base,  Norfolk.  VA  23511-5697 
M67854  (MAJ00027).  MU6-9— Marine  Corps 

Research,  Development  and  Acquisition 

Command.  Washington,  DC 
M68479  {MAI00027),  MSU— 4th  Marine 

Division  (Rein),  FMF.  USMCR,  4400 

Dauphine  Street.  New  Orleans.  LA  70146- 

5400 
M68522  (M.'\I00027),  MSW— Marine  Corps 

Reserve  Support  Center.  Purchasing 

Department.  16950  El  Monte,  Overland 

Park,  KS  66211-1408 

Part  S—Air  Force  Activity  Address  Numbers 

(C)  Denotes  a  Central  Contracting  Activity. 
FOieoa  6A— 3800  ABW/LGC  Maxwell  AFB. 

AL  36112-5320 
F01620,  6K— HQ  SSC/PK,  Gunter  AFS,  AL 

36114-6343 
F0280a  5B— 82  FTW/LGC  Williams  AFB,  AZ 

85240-5004 
P02601.  5C— 836  AD/LGC.  Davis-Monthan 

AFB,  AZ  85707-5320 
F02804.  5D— 832  AD/LGC  Luke  AFB,  AZ 

85309-5320 
F02610,  SR— AFPRO.  Hughes  Missile  Systems 

Group,  P.O.  Box  11337,  Emery  Park  Station, 

Tucson,  AZ  85734-1337 
F036O1,  5E— 97  BMW/LGC  Eaker  AFB.  AR 

72317-5320 
F03602,  5F— 314  TAW/LGC  Little  Rock  AFB, 

AR  72078-5320 
F04604,  5G— 93  BMW/LGC  Castle  AFB.  CA 

95342-5320 
F04605,  5H— 22  AREFW/LGC  March  AFB, 

CA  92518-5320 
F04606,  SM— SM-ALC/PM.  Sacramento  Air 

Logistics  Center,  McClellan  AFB.  CA 

95652-5320 
F04e07.  5J— 63  MAW/LGC  Norton  AFB,  CA 

92409-5320 
F04609.  5K— «31  AD/LGC  George  AFB,  CA 

92394-5320 
F04611,  QQ— AFFTC/PK  (C),  Edwards  AFB, 

CA  93523-5320 
F04612,  5L— 323  FTW/LGC  Mather  AFa  CA 

95655-5320 
F04620,  S6— AFPRO,  TRW  Electronics  « 

Defense  Sector,  One  Space  Park,  Redondo 

Beach,  CA  90278-1078 
F04626,  5M— 60  MAW/LGC  Travis  AFB,  CA 

94535-5320 
F04630,  RY— AFPRO,  Rl  Rocketdyne 

Division.  6633  Canoga  Avenue,  Canoga 

Park,  CA  91303-2790 
F04666,  5N— 9  SRW/LGC  Beale  AFB.  CA 

95903-5320 


F04679,  QR— AFPRO,  Northrop  Corp,  One 

Northrup  Avenue,  Hawthorne,  CA  90250- 

3296 
F04681,  QS— AFPRO,  RI  Corp.  Los  Angeles 

Division.  P.O.  Box  92098,  Los  Angeles.  CA 

90009-2098 
F04882,  QT— AFPRO,  Hughes  Aircraft 

Company,  P.O.  Box  92463,  Los  Angeles,  CA 

90009-2463 
F04684.  QW— 4392  AEROSW/LGC. 

Vandenberg  AFB,  CA  93437-5320 
F0468a  QV— AFPRO,  Aerojet-General  Corp. 

P.O.  Box  15846,  Sacramento.  CA  95852- 

1846 
F04689,  RN— 2nd  Satellite  Tracking  Group/ 

LKD,  Onizuka  Air  Force  Base.  P.O.  Box 

3430,  Sunnyvale,  CA  94088-3430 
F04e90-CSTC/PM,  P.O.  Box  3430. 

Sunnyvale,  CA  94068-3430 
F04691,  QX— AFPRO,  Lockheed  Missile  ft 

Space  Corp,  1111  Lockheed  Way,  P.O.  Box 

3504,  Sunnyvale,  CA  94068-3604 
P04693,  MG— SSD/PMB,  Base  Contracts.  P.O. 

Box  92960.  Worldway  Postal  Center,  Los 

Angeles.  CA  90009-9260 
F04696,  Rfl— AFPRO,  RI  Anaheim,  3370 

Miraloma  Ave..  Anaheim.  CA  92803-3110 
F04e99,  Q5— SM-ALC/PMK.  Base  Contracts, 

McClellan  AFB.  CA  95652-5320 
F04700,  Q2— AFFTC/PKB,  Base  Contracts, 

Edwards  AFB,  CA  93523-5000 
F04701,  TB— SSD/PM  (C),  Space  Systems 

Division,  P.O.  Box  92960,  Worldway  Postal 

Center,  Los  Angeles,  CA  90009-9280 
P04702— HQ  AAVS/LGC  Norton  AFB,  CA 

92409-5439 
F04703.  R8— WSMC/PM  (C),  Western  Space 

and  Missile  Center,  Vandenberg  AFB,  CA 

93437-6021 
F04704,  R&-BSD/PK  (C),  BaUistlc  Systems 

Division.  Norton  AFB.  CA  92409-6463 
F04705,  RT— Det  8.  2762  Logistics  Sq.  (AFLC). 

Norton  AFB.  CA  92409 
F04709,  S5— Det  42.  SM-ALC  Norton  AFB. 

CA  92409-6447 
F04710.  TC— AFPRO,  Douglas  Aircraft 

Company.  3855  Lakewood  Boulevard.  Long 

Beach.  CA  90846-0001 
F0472a  RD— AFPRO  Rl  NAAO,  OI^AA,  2825 

East  Avenue  P.  Palmdale,  CA  93550-0319 
F05aoa  5P— LTTC/LGC  Lowry  AFB.  CO 

80230-5320 
F05603— HQ  Air  Force  Space  Command/ 

PKD,  Director  of  Systems  Contracting,  Slop 

7,  Peterson  AFB,  CO  80914-5001 
F05604,  SX— 3d  Space  Support  Wing/PKB, 

Stop  2a  Peterson  AFB,  CO  80914-5000 
F05611,  5Q-USAFA/LGC  USAF  Academy. 

CO  60840-0189 
F05617,  RE— AFPRO,  Martin  Marietta  Denver 

Aerospace,  P.O.  Box  179,  Denver,  CO 

80201-0179 
F0670a  T5— AFPRO,  Pratt  ft  Whitney.  400 

Main  Street  East  Hartford,  CT  0610ft-0969 
F07603,  5R— 436  MAW/LGC,  Dover  AFB,  DE 

19902-5320 
F08602,  5S— 56  TTW/LGC  MacDill  AFB,  FL 

33608-5320 
F08606,  RG— ESMC/PM  (C),  Eastern  Space  ft 

Missile  Center,  Patrick  AFB,  FL  32925-5472 
P0862a  5T— 1  SOW/LGC  Hurlburt  Field,  FL 

32544-5320 
F08621.  5U— 31  TFW/LGC  Homestead  AFB. 

FL  33039-5320 
F08628,  QU— ASD/PK-1,  Aeronautical 

Systems  Division.  Eglin  AFB.  FL  32542-5000 


F0863a  Si— ASD/WCRL.  Eglln  AFB,  FL  32542- 
6000 

F08635,  RH— AFDTC/PK  (C),  Air  Force 

Development  Test  Center,  Eglin  AFB,  FL 

32542-5000 
F086S7,  5V— HQ  USAF  ADWC/LGC  TyndaU 

AFB,  FL  32403-5320 
F0865a  TJ— ESMC/PMK.  Base  Contracts, 

Patrick  AFB.  FL  32925-5472 
F08651.  Q3— AFDTC/PKO.  Operational 

Contracting,  Eglin  AFR  FL  32642-5320 
F08675,  T2— AFPRO,  Pratt  ft  Whitney 

Aircraft,  P.O.  Box  10960a  West  Pahn 

Beach,  FL  33412-9600 
F09603,  RJ— WR-ALC/PM.  Warner  Robins 

Air  Logistics  Center.  Robins  AFB.  GA 

31098-6320 
P09e04.  RU— Det  8. 2762  Logistics  Sq  (AFLC), 

Robins  AFR  GA  -31098 
F09607,  6W— 347  TFW/LGC  Moody  AFB.  GA 

31699-5320 
F09609,  5X— 04  CSG/LGC,  Dobbins  AFB,  GA 

30069-5320 
F09632,  RK— AFPRO,  Lockheed-GA  Cc 

Marietta,  GA  30063-0001 
F09634, 6Y— HQ  AFRES/LGC  Robins  AFB, 

GA  31098-6001 
F09650,  Q6— WR-ALC/PMK,  Base  Contracts, 

Robins  AFB.  GA  31098-5320 
F10603,  52—366  TFW/LGC,  Mountain  Home 

AFR  ID  83648-5320 
Flie02,  6A— CTTC/LGC  Chanute  AFR  IL 

61868-5320 
F11603.  6B— 928  TAG/LGC.  Chicago  OTIare 

ARFF  IL  60666-5000 
F11623,  6C— 375  AAW/LGC  Scott  AFR  BL 

62225-5320 
Flia24,  X4— 2026  CS/PGZ.  Scott  AFR  IL 

62225-6001 
F11626,  RI^HQ  MAC/TRC,  Scott  AFR  IL 

62225-5001 
F12617,  6D-05  AREFW/LGC  Grissom  AFR 

IN  48971-5320 
F14614, 6E— 384  BMW/LGC  McConnell  AFR 

KS  67221-5320 
F14815,  RP— AFPRO,  Boeing  Military 

Airplane  Company,  3801  South  Oliver 

Street  Wichita,  KS  67277-7730 
F18600,  6F— 23  TFW/LGC  England  AFR  LA 

71311-5320 
Fie602,  6G— 2  BMW/LGC  Barksdale  AFR 

LA  71110-5320 
Fl7eO0,  6H— 42  BMW/LGC  Loring  AFR  ME 

0475-5320 
F17608— 101  AREFW/LGC,  Bangor 

International  Airport,  ME  04401-5320 
F18400,  S2— AFPRO,  WesUnghouse  Defense 

and  Electronics  Systems  Center,  P.O.  Box 

1693,  Baltimore,  MD  21203-1693 
F18800,  RQ— AFSC/PK  (C),  Andrews  AFR 

DC  20334-5000 
F19617,  XO— 439  CSG/LGC  Westover  AFB 

MA  01022-5320 
P19620,  SQ— AFPRO,  Textron  Defense 

Systems,  201  Lowell  Street  Wilmington. 

MA  01887-2941 
Fl9e28.  RS— ESD/PK  (C),  Electronic  Systems 

Division,  Hanscora  AFB,  MA  01731-6000 
F19630,  RV— AFCAC/PK  (Q.  Hanscom  AFR 

MA  01731-6340 
Fl965a  SH— ESD/PKU,  Base  Contracts, 

Hanscom  AFB.  MA  01731-5320 
F20e03.  6)— 379  BMW/LGC  Wurtsmith  AFR 

MI  48753-5320 
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F20613,  6L— 410  BMW/LGC  KJ.  S 

AFB.  MI  49843-5320 
F21611,  6N— 934  TAG/LGC  Mlnne 

Paul  lAP.  MN  55450-5000 
F2280a  RC— KTTC/LCC.  Koesleri 

39534—5000 
F2280a  6Q— 4  FTW/LGC  Columb 

MS  39701-5000 
F23e06.  6R— 351  SMW/LCC  Whitt 

MO  65305-5320 
F23608. 68—442  CSG/LGC  Richar 

AFB.  MO  64030-5000 
F24604.  6T— 341  SMW/LGC  Malm 

MT  59402-5320 
F25600,  6U— 56  SRW/LGC  Offutt , 

68113-5320 
F'25606,  TD— 3908  CONS/LGC  Off 

NE  06113-6000 
F2800a  S4— 554  OSW/LGC  Nellis 

89191-6320 
F26e06,  6M— 37  Tactical  Fighter  W 

Nellis  AFB,  NV  89191-5320 
F27a04,  R5-509  BMW/LGC,  Pease 

03803-5320 
F28e09,  6V— 438  MAW/LGC  McGi 

N]  08641-5320 
F28620,  S8— OL-A.  1605  MASW/U 

McGuire  AFR  NJ  08841-5000 
F29601.  RW— Air  Force  Space  Ted 

Center  (AFSCJ/PKR.  Kirtland  A! 

87117-5320 
F29e05, 6W— 27  TFW/LGC  Canno 

88103-5320 
F29650,  R3— Air  Force  Space  Techi 

Center  (AFSCJ/PKB,  KirtUnd  Af 

87117-6320 
F29651. 8X— 833  AD/LGC  Hollomt 

NM  88330-5320 
F30602,  RX— RADC/PK  (C).  Rome , 

Development  Center,  Cri^iss  AF 

13441-5700 
F30617,  6Y— 014  TAG/LGC  Niagar 

lAP,  NY  14304-5320 
F30626,  ST— AFPRO,  Eaton  AIL,  Et 

Corporation.  AIL  Div.,  Commack 

Deer  Park.  Long  Island,  NY  1172J 
F30635,  S3— 416  BMW/LGC  Griffis 

13441-5320 
F3063e,  6Z— 380  BMW/LGC  Plattsl 

AFB.  NY  12903-5320 
F3ie01.  BU— 317  TAW/LGC,  Pope . 

28308-5320 
F31610.  BW— 4  TFW/LGC.  Seymot 

AFR  NC  27531-5320 
F32804.  BX— 57  AD/LGC  Minot  AF 

58705-5320 
F32e05,  BY— 321  SMW/LGC  Granc 

AFB,  ND  5820S-6320 
F33800.  RZ— WPCC/PMR.  PMS.  Ph 

Wright-Patterson  Al-'B,  OH  45433 
F33601.  Q7— WPCC/PMK.  Base  Coi 

Wright-Patterson  AFB.  OH  45433 
F33615.  SG— ASD/PN<R.  Directorati 

Contracting,  Wright  Patterson  AI 

45433-6503 
F33820,  SN— AFPRO  RJ  NAAO,  OL 

Rockwell  International,  P.O.  Box 

Columbus.  OH  43216-1250 
F33630.  Cl— 910  TAG/LGC  Young! 

MAP,  OH  44473-0910 
F33654.  SB— AFPRO,  General  Elect 

Company,  Cincinnati,  OH  45215-1 
F33657,  SC— ASD/PM  (C),  Aeronau 

Systems  Division.  Wright-Patters 

OH  45433-6503 
F33659.  Q8— 2803  ABG/PM,  Newari 

43055-5320 
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RO,  Northrop  Corp,  One 
le,  Hawthorne,  CA  90250- 

RO,  RI  Corp,  Los  Angeles 
ox  92098,  Los  Angeles.  CA 

RO,  Hughes  Aircraft 

Box  92463.  Los  Angeles,  CA 

J  AEROSW/LGC, 

B,  CA  93437-5320 

RO,  Aerojet-General  Corp, 

Sacramento,  CA  95852- 

Satellite  Tracking  Croup/ 
lir  Force  Base,  P.O.  Box 
!.  CA  94088-3430 
1.1.  P.O.  Box  3430. 
94068-3430 

RO,  Lockheed  Missile  & 
1  Lockheed  Way,  P.O.  Box 
!,  CA  94068-3504 
/PMB,  Base  Contracts,  P.O. 
Idway  Postal  Center,  Los 
309-9260 

lO.  Rl  Anaheim,  3370 
Anaheim.  CA  92803-3110 
\LC/PMK,  Base  Contracts, 
CA  95652-5320 
rC/PKB,  Base  Contracts, 
:A  93523-5000 
PM  (C),  Space  Systems 
ox  92960.  Worldway  Postal 
;eles.  CA  90008-9280 
S/LGC  Norton  AFE  CA 

IC/PM  (C),  Western  Space 
Iter.  Vandenberg  AFB.  CA 

PK  (C),  Ballistic  Systems 

1  AFB,  CA  9240»-64e3 

^  2762  Logistics  Sq.  (AFLC). 

192409 

i,  SM-ALC  Norton  AFB. 

10,  Douglas  Aircraft 
Lakewood  Boulevard,  Long 

j-oom 

^O  RI  NAAO.  OUAA.  2825 
Palmdale,  CA  93550-0319 
/LGC  Lowry  AFB.  CO 

orce  Space  Command/ 
r  Systems  Contracting,  Stop 
.  CO  80914-5001 
»acc  Support  Wing/PKB, 
n  AFB,  CO  80914-5000 
■"A/LGC  USAF  Academy, 

to.  Martin  Marietta  Denver 
Box  179.  Denver,  CO 

O.  Pratt  A  Whitney.  400 
It  Hartford,  CT  06108-0969 
lAW/LGC  Dover  AFB.  DE 

W/LGC  MacDiU  AFB.  FL 

C/PM  (C).  Eastern  Space  k 
Patrick  AFB,  FL  32925-5472 
/V/LGC  Hurlburt  Field,  FL 

W/LGC.  Homestead  AFB, 

/PK-1.  Aeronautical 

n.  Eglin  AFB,  FL  32542-5000 


F0863a  Si— ASD/WCRL,  Eglin  AFB.  FL  3254^- 
6000 

F08635.  RH— AFDTC/PK  (C).  Air  Force 

Development  Test  Center.  Eglin  AFB.  FL 

32542-5000 
F08837,  5V— HQ  USAF  ADWC/LGC.  TyndaU 

AFB.  FL  32403-5320 
F0865a  TJ— ESMC/PMK.  Base  Contracts. 

Patrick  AFB,  FL  32925-5472 
F08651.  Q3— AFDTC/PKO,  OperaUonal 

Contracting.  Eglin  AFB.  FL  32542-5320 
F08675,  T2— APPRO.  Pratt  A  Whitney 

Aircraft.  P.O.  Box  10960a  West  Pahn 

Beach.  FL  33412-«600 
P09e03.  RJ— WR-ALC/PM.  Warner  Robins 

Air  Logistics  Center,  Robins  AFB,  GA 

31098-5320 
F09e04,  RU— Det  8. 2762  Logistics  Sq  (AFLC), 

Robins  AFB.  GA  .11098 
F09607, 6W— 347  TFW/LGC  Moody  AFB.  GA 

3169»-5320 
F09eO9.  5X— 04  CSG/LCC,  Dobbins  AFB,  GA 

30069-5320 
F09632,  RK— AFPRO,  Lockheed-GA  Co., 

Marietta.  GA  30063-0001 
F09634.  SY— HQ  AFRES/LGC  Robins  AFB. 

GA  31098-6001 
F09650,  Q6— WR-ALC/PMK,  Base  Contracts. 

Robins  AFB,  GA  31098-5320 
Fl0eO3.  5Z— 366  TFW/LGC,  Mountain  Home 

AFE  ID  83648-5320 
F11602,  6A— CTTC/LGC  Chanule  AFB.  IL 

61868-5320 
F11603,  6B— 928  TAG/LGC.  Chicago  OTiare 

ARFF  IL  60666-5000 
F11623. 6C— 375  AAW/LGC  Scott  AFB,  IL 

62225-5320 
F11624.  X4— 2026  CS/PGZ,  Scott  AFB.  IL 

62225-6001 
F11626,  RL-HQ  MAC/TRC.  Scott  AFB.  IL 

62225-SOOl 
F12617.  6D— 06  AREFW/LGC  Grissom  AFB, 

IN  46971-5320 
Fl4ei4. 6E— 384  BMW/LGC  McConnell  AFB, 

KS  67221-5320 
F14615,  RP— AFPRO.  Boeing  Military 

Airplane  Company,  3801  South  Oliver 

Street  Wichita,  KS  67277-7730 
FieeOO.  6F— 23  TFW/LGC  England  AFB.  LA 

71311-5320 
Fl6e02.  6G— 2  BMW/LGC  Barksdale  AFB. 

LA  nilO-5320 
F17600,  6H— 42  BMW/LGC  Loring  AFB.  ME 

0475-5320 
Fl7e08-101  AREFW/LGC,  Bangor 

International  Airport,  ME  04401-5320 
F18400,  S2— AFPRO,  Westinghouse  Defense 

and  Electronics  Systems  Center,  P.O.  Box 

1693,  Baltimore,  MD  21203-1693 
F18800,  RQ— AFSC/PK  (C),  Andrews  AFB, 

DC  20334-5000 
F19617.  XO— 439  CSG/LGC.  Westover  AFB 

MA  01022-5320 
P19620.  SQ— AFPRO.  Textron  Defense 

Systems.  201  Lowell  Street.  Wilmington. 

MA  01887-2941 
F19628.  RS— ESD/PK  [C),  Electronic  Systems 

Division,  Hanscom  AFB,  MA  01731-5000 
F19630,  RV— AFCAC/PK  (C),  Hanscom  AFB, 

MA  01731-6340 
Fl965a  SH— ESD/PKU.  Base  Contracts, 

Hanscom  AFB,  MA  01731-5320 
F20603.  61—379  BMW/LGC  Wurtsmith  AFB. 

MI  48753-5320 


F20ei3.  6U-410  BMW/LGC  KJ.  Sawyer 

AFB.  MI  49843-5320 
F21611.  6N— 934  TAG/LGC  MlnneapoUs-St 

Paul  LAP.  MN  554SO-9000 
F2280a  RC— KTTC/LGC  Keesler  AFB.  MS 

39534-5000 
F22808,  60— 4  PTW/LCC  Columbus  AFB. 

MS  39701 -SODO 
K23606.  6R— 351  SMW/LCC  Whiteman  AFB. 

MO  65305-5320 
F23808. 6S— 442  CSG/LGC  Richatds-Gebaur 

AFB,  MO  64030-5000 
F24604.  6T— 341  SMW/LGC  Malmstrom  AFB, 

MT  59402-5320 
F25800.  6U— 56  SRW/LCC  Offuff  AFB.  NK 

68113-5320 
F25606.  TEX— 3908  CONS/LGC  Offutt  AFB. 

NE  68113-5000 
F28000,  S4— 554  OSW/LGC  Nellis  AFB.  NV 

89191-5320 
F28606.  6M— 37  Tactical  Fighter  Wing/LCC 

Nellis  AFB,  NV  89191-5320 
F27a04.  R5— 509  BMW/LGC  Pease  AFB.  NH 

03803-5320 
F28809.  6V— 438  MA  W/LGC  McCuli«  AFB. 

N|  08641-5320 
F28820,  S8— OL-A.  1605  MASW/LGC. 

McCuire  AFB.  NJ  08841-5000 
F296m,  RW— Air  Force  Space  Technology 

Center  (AFSC)/PKR.  Kirtland  AFB,  NM 

87117-5320 
F29605.  6W— 27  TFW/LGC  Cannon  AFB.  NM 

88103-6320 
F29650,  R3— Air  Force  Space  Technology 

Center  tAFSC)/PKB.  KirtUnd  AFB,  NM 

87117-6320 
F29651.  6X— 633  AD/LGC  Holloman  AFB. 

NM  88330-5320 
F30602,  RX— RADC/PK  (C).  Rome  Air 

Development  Center.  Griffiss  AFB.  NY 

13441-5700 
F30617.  6Y— 014  TAG/LGC  Niagara  Falls 

lAP,  NY  14304-5320 
F30626.  ST— AFPRO.  Eaton  AIL.  Eaton 

Corporation.  AIL  Div.,  Commack  Road. 

Deer  Park,  Long  Island.  NY  11729-9998 
F30635,  S3— 416  BMW/LGC.  GrifTiss  AFB.  NY 

13441-5320 
F30636,  6Z— 380  BMW/LGC  Plattsburgh 

AFB,  NY  12903-5320 
F31601,  BU— 317  TAW/LGC,  Pope  AFB,  NC 

28308-5320 
F31610.  BW— 4  TFW/LGC,  Seymour  Johnson 

AFB.  NC  27531-5320 
F32604.  BX— 57  AD/LGC  Minot  AFB,  ND 

58705-5320 
tt2605,  BY— 321  SMW/LGC  Grand  Forks 

AFR  ND  58205-6320 
F33000,  RZ— WPCC/PMR  PMS,  PMT  &  PMY. 

Wright-Patterson  AFB,  OH  45433-5320 
F33601.  Q7— WPCC/PMK.  Base  Contracts, 

Wright-Patterson  AFB.  OH  45433-6320 
F33615.  SG— ASD/PMR.  Directorate  of  R4D 

Contracting,  Wright  Patterson  AFB,  OH 

45433-6503 
F33620,  SN— AFPRO  Rl  NAAO.  OL-AB. 

Rockwell  International.  P.O.  Box  1259, 

Columbus.  OH  43216-1259 
F33630,  Cl— 910  TAG/LGC  Youngstown 

MAP.  OH  44473-0910 
F33ft54.  SB— AFPRO.  General  Electric 

Company.  Cincinnati.  OH  45215-6303 
F33657.  SC— ASD/PM  (C).  Aeronautical 

Systems  Division.  Wright-Patterson  AFB, 

OH  45433-6503 
F33659.  Q8— 2803  ABG/PM,  Newark  APS.  OH 

43055-5320 


F336e0.  TA— 2083  ABG/PM6,  Newark  AFB. 

OH43057-«3a) 
F338ei— Air  Force  Contract  Maintenance 

Center  (AFCMC).  Wright-Patterson  AFB, 

OH  45433-6000 
F33661,  St— AFCMC/CM,  Wright-Patterson 

AFB.  OH  45433-5000 
F3366t.  MJ— Det  33,  AF  Contr.  Maint  Center. 

APO  New  York  09667-6207 
F33661.  SS— Det  16  AFCMC  APO  New  Yofi 

09633-5000 
F33661,  86— AFLC  Logistics  Support  Croup- 
Saudi  Arabia.  AFCMC  Contract 

Management  Division.  APO  New  York 

09236-5002 
F330ei,  SV— Del  17  AFCMC.  APO  New  York 

09376-5000 
F33661.  Rl— Det  28  AFCMC  APO  SF  96214- 

0006 
F33861.  SU— Det  19  AFCMC  APO  New  York 

09285-0001 
F336ei.  YE— Det  32  AFCMC  APO  New  York 

09672-0008 
F33661.  TQ— Det  34  AFCMC  APO  New  York 

09254-6365 
F33881.  VF— Det  36  AFCMC.  APO  New  York 

09240-5000 
F33733.  J8-HQ  AFSC/PLMM.  Wright- 
Patterson  AFB,  OH  45433-6503 
F34600.  C2— 71  FTW/LGC  Vance  AFB.  OK 

73705-5000 
F34601.  SD.  TA— OC-ALC/PM,  Oklahoma 

City  Air  Logistics  Center.  Tinker  AFB.  OK 

73145-5320 
F346P8,  TF— HQ  EID/PK.  Tinker  AFB,  OK 

73145-6343 
F34612.  C3—443  MA  W/LGC  Alius  AFB.  OK 

73523-5320 
F34e50,  Q9-OC-ALC-PMK.  Base  ContracU, 

Tinker  AFB.  OK  73145-5320 
F35810.  C4— 114  TFTS/LGC  Klngsley  Field. 

Klamath  Falls.  OR  97601 
F36629.  C7— Oil  TAG/LGC  Greater 

PilUburgh  lAP.  PA  15231-5320 
F36700.  C8-B13  TAG/LGC  Willow  Grove 

ARF.  PA  19090-5130 
F36701.  SF— AFPRO.  GE  Re-Entry  Div.  P.O. 

Box  8555.  Philadelphia.  PA  19101-8.S55 
F38001,  C9— 363  TFW/LGC  Shaw  AFB.  SC 

29152-5320 
F38804.  T3— HQ  USCENTAF/LGC  Shaw 

AFB.  SC  29152-5002 
F38606.  CA— 354  TFW/LGC  Myrtle  Beach 

AFR  SC  29579-5320 
F38610.  CR— 437  MA  W/LGC  Charleston 

AFB.  SC  29404-5320 
F39e01.  CT— 44  SMW/LGC.  Ellsworth  AFB. 

SD577T»-5320 
F40600,  Q+— AEDC/PK  (C).  Arnold 

Engineering  Development  Center,  Arnold 

AFR  TN  3r38fr-5000 
F40650,  Dl— AEDC/PKP,  Base  Conlracls. 

Arnold  AFB,  TN  37389-5000 
F41608,  SA.  QU— S.^-ALC/PM,  San  Antonio 

Air  Logistics  Center.  Kelly  AFB.  TX  78241- 

5320 
F41612.  D4— STTC/LGC  Sheppard  AFB  TX 

76311-6000 
F41613,  D5— 7  BMW/LGC  Carswell  AFR  TX 

76127-6320 
F41614.  E2— GTTC/LGC  Coodfellow  AFB  TX 

76908-5000 
F41620,  E3— 64  FTW/LGC,  Reese  AFB  TX 

79489-5000 
F41621.  SJ^iQ  ESC/LEC  San  Antonio.  TX 

78243-5000 


F41822.  QY— HSDPKO.  Brooks  AFR  TX 

78235-5320 
F41624  HSD/PK(C).  Brooks  AFB.  TX  7823fr- 

5320 
F41636.  ZV— 3700  Contracting  Squadron. 

Lackland  AFR  TX  78236-5000 
F41640-HQ  AFCOMS/DOC.  KeUy  AFB.  TX 

78241-6290 
F416Sa  YA— SA-ALC/PMK,  Base  ContracU. 

Kelly  AFR  TX  78241-5320 
F41652.  E5— 96  BMW/LGC.  Dyess  AFR  TX 

79607-5320 
F4l6tt5.  E8— 47  PTW/LCC  Leughlln  AFB  TX 

78840-5000 
F41687,  E9— 67  TRW/LCC  Bergstrom  AFB. 

TX  78743-5320 
F41689.  SK— 3303  CS.  Randolph  AFR  TX 

78150-5001 
F41691.  YO-12  CONS/LGC,  Randolph  AFR 

TX781SO-5000 
F4169S,  SU  TH— AFPRO.  General  Dynamics. 

P.O.  Box  371.  Fort  Worth.  TX  76101-0371,^ 
F41800,  T9— San  Antonio  Contracting  Center. 

Ft  Sam  Houston  AIN.  P.O.  Box  8218,  San 

Antonio.  TX  78208-8218 
F41853.  WP— AFPRO  LTV.  LTV  Aen.space 

and  Defense  Ca  P.O.  Box  655907.  Dallas. 

TX  75265-5907 
F41999-AFNAF  Purchasing  Office,  HQ 

AFMPC/DPMSK.  9504  IH  35  North,  Rra  330. 

San  Antonio,  TX  78233 
F42600,  QP.  SY-OO-ALC/PM.  Ogden  Air 

Logistics  Center,  Hill  AFB,  UT  84056-5320 
F42810,  TE-OO-ALC/PM.  ICBM  Directorate 

Contracting.  Ogden  Air  Logistics  Center. 

Hill  AFB.  UT  84056-6320 
F4282a  TG-OO-ALC/PM.  Aircraft 

Directorate  Contracting.  Ogden  Air 

Logistics  Center.  Hill  AFB,  UT  84056-S320 
F42630,  XP— OO-ALC/PM.  Commodities 

Directorate  Contracting.  Ogden  Air 

Logistics  Center,  Hill  AFB,  UT  64056-5320 
F42650,  R2— OO-ALC/PMK.  Base  Contracts. 

Hill  AfB,  UT  84056-5320 
F42851,  R6— AFPRO,  Morton  Thiokol  Corp. 

P.O.  Box  524/MS  Z-10,  Brigham  City,  UT 

84302-0524 
F44e00.  F3— 1  TFW/LGC,  Langley  AFR  VA 

23665-5320 
F44650.  Ql— 4400  CONS/LGCN  (C),  Langley 

AFB.  VA  23665-5000 
F45603,  F5— 62  MAW/LGC.  McChord  AFB. 

WA  98438-5320 
F45613,  F8— 92  BMW/LGC  Fairchlld  AFR 

WA  99011-5320 
F45632.  SP— AFPRO,  The  Boeing  Company, 

P.O.  Box  3707.  Seattle.  WA  98124-3707, 
F47e06,  G7--440  TAW/LGC  Gea  Billy 

Mitchell  Field,  00  College  Ave.,  Milwaukee, 

WI  53207-5000 
F48808.  C9— 90  SMW/LCC  F.E.  Warren  AFR 

WY  82001-5320 
F49620— AFOSR/PK  (C).  BoUing  AFR  DC 

20332-6448 
F49642.  Jl— 1100  CNS/CN  (AFDW), 

Operational  Contracting.  Andrews  AFR 

DC  20331-5320 
F49650.  XO— 1100  CNS/SP  (AFDW). 
Specialized  Contracting.  Andrews  AFR  DC 
20331-5320 
F61040,  Ml— 1605  MASW/LGC  APO  New 

York  09406-5320 
FeiOSl— U8DA0.  American  Embassy- 
Brussels.  APO  New  York  09667 
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Feioeo— USDAO,  American  Embassy— Sofia. 

APO  New  York  09757 
F61080— USDAO.  American  Consulate 

General— Prague,  APO  New  York  09757 
F61100— USDAO,  American  Embassy- 
Copenhagen.  APO  New  York  09170 
F61101.  Tl- Det  1.  Space  Combat  Operations 

Staff /LGC  APO  New  York  09170-5000 
F61121,  RF— USAFE  Contracting  Office,  OL  A 
DET  4.  7000  CONS/LGC  APO  New  York 
09193-5320 
F61130— USDAO.  American  Embassy- 
Helsinki,  APO  New  York  09664 
F61171— USDAO,  American  Embassy- 
Athens.  APO  New  York  09223 

F61173.  Nl— USAFE  Contracting  Region- 
Greece,  Det  7.  7000  CONS/LQC.  APO  New 
York  09223-5320 

F61180— USDAO,  American  Consulate 
General— Budapest.  APO  New  York  09757 

F61210— USDAO,  American  Embassy- 
Rome.  APO  New  York  09794 

F61211.  N9— USAFE  Contracting  Region- 
Italy,  Det  6.  7000  CONS/LGC  APO  New 
York  03293-5320 

F61214.  U9— USAFE  Contracting  Office.  OI^ 
A  Det  6.  7000  CONS/LGC,  APO  New  York 
09240-6320 

F61220.  BZ— AFLC/SCE-PM,  Support  Center 
Europe.  APO  New  York  09240-6320 

F6123a  XV— AFLC  SGE/RMP.  APO  New 
York  09243-5000 

F6125a  TP— USAFE  Contracting  Office.  Oly-B 
DET  6.  7000  CONS/LGC  APO  New  York 
09694-5320 

F61256— USAFE  Contracting  Office.  OL-C 
DET  6,  7000  CONS/LGC  APO  New  York 
09161-5320 

F61260— USDAO,  American  Embassy— The 
Hague,  APO  New  York  09159 

F61284— USAFE  Contracting  Office.  OL-B 
DET  la  7000  CONS/LGC  APO  New  York 
09669-6320     , 

F61270— USDAO,  American  Embassy— Oslo. 
APO  New  York  09085 

F81271,  T8— USAFE  Contracting  Office.  OU 
A  Det  2,  7000  CONS/LGC  APO  New  York 
09085-5320 

F61280— USDAO.  American  Consulate 
General— Belgrade.  APO  New  York  09767 

F61290-USDAO.  American  Embassy- 
Lisbon.  APO  New  York  09678 

F61301— USDAO,  American  Embassy- 
Bucharest.  APO  New  York  09757 

F61308,  W3— USAFE  Contracting  Region- 
Spain.  Det  5.  7000  CONS/LGC  APO  New 
York  09283-53?0 

Fei 310— USDAO.  American  Embassy- 
Madrid.  APO  New  York.  NY  99286 

F61354.  W8— 7241  ABG/LGC  APO  New  York 
09224-5320 

P61355,  T4— HQ  TUSLOG/LGC  APO  New 
Yoric  09254-5320 

Fei358.  W9— 39  TACG/LGC  APO  New  York 
0928»-5320 

F61503.  UC— 135  TAW/LGC  APO  New  York 
09067-5320 

F61504.  T6— 7350  ABG/LGC  APO  New  Yorii 
09611-6320 

F61517.  UF— USAFE  Contracting  Region— 
Eifel.  Det  3.  7000  CONS/LGC,  APO  New 
York  09132-5320 

F61519.  R4— USAFE  Contracting  Region— 
Mosel.  Det  10,  7000  CONS/LGC  APO  New 
York  09109-5320 


P81521.  UH— USAFE  Contracting  Officer 
Rhineland  Pfalz.  Det  2.  7000  CONS/LGC 
APO  New  York  09012-5320 
P61527— USAFE  Contracting  Office,  OL-C 

Det  la  7000  CONS/LGC  APO  New  York 

09027-5320 
F6154a.  UJ— USAFE  Contracting  Center.  Det 

1.  7000  CONS/LGC  APO  New  York  09633- 

6320 
F61560.  4C— AFLC  Logistics  Support  Group- 
Europe.  APO  New  York  09012 
F6170a  TM— USAFE  Contracting  Office,  OL- 

A  Det  9.  7000  CONS/LGC  APO  New  York 

09150-5320 
F61708,  UK— USAFE  Contracting  Region- 
Thames  Valley.  Det  9,  7000  CONS/LGC 

APO  New  York  09194-5320 
F61712,  UM— USAFE  ContracUng  Office,  OU 

B  Det  4.  7000  CONS/LGC  APO  New  York 

09755-5320 
F61730.  UQ— USAFE  Contracting  Office.  OL- 

C  Det  4.  7000  CONS/LGC  APO  New  York 

09238-5320 
F61775.  UV— USAFE  Contracting  Region- 
UK  North.  Det  4,  7000  CONS/LGC.  APO 

New  York  09179-5320 
F61815.  T7— USAFE  Contracting  Offipe.  OL- 

A  Det  10.  7000  CONS/LGC  APO  New  York 

09292-5320 
F61817.  UW— USAFE  Contracting  Office.  OU 

A  Det  5,  7000  CONS/LGC  APO  New  York, 

NY  09286-6320 
F619ia  WJ-USAFE  ContracUng  Office.  OU 

A  Det  3.  7000  CONS/LGC  APO  New  York 

09188-6320 
F82032.  4D-HQ  USMTM/SAS-LGC  APO 

New  York  09616-6320 
P82321.  RA— 313  AD  ContracUng  Center/ 

LGC  APO  SF  96239-5320 
F62509.  QZ— 432  TFW  Base  ContracUng 

Division/LGC  APO  SF  96519-5000 
F82562.  SW— 475  ABW  Contracting  Center/ 

LGC  APO  SF  9632ft-6320 
F62600-6  DSCS/LGC,  APO  SF  96287-5000 
F63197.  UX— USAFE  Contracting  Office.  OU 

A  Det  7.  7000  CONS/LGC.  APO  New  York 

00291-5320 
F&4133.  S9-633ABW/LGC  APO  SF  06334- 

5320 
F64605.  TN— 15  ABW  Contracting  Center/ 

LGC  Hickam  AFB.  HI  96853-5320 
F8460&— CommunicaUons/ADPE  Branch. 

15ABW  Contracting  Center,  Hickam  AFB. 

HI  96853-5320 
F6462a  SZ— HQ  PACAF/LGC.  Hickam  AFB, 

HI  96853-5001 
F64719.  TK— 13  AF  ConU^cting  Center/LGC 

APO  SF  96274-5320 
F65501.  WF— Det  2.  5000  CONS/LGC, 

Eimendorf  AFB,  AK  99506-5001 
F65503.  WH— Det  1.  6000  CONS/LGC  Eielson 

AFB.  AK  99702-6320 
F65517,  QN— HQ  AAC/LGC.  Eimendorf  AFB. 

AK  99506-5001 
F66501— USAFSO/LGC 
R7— APO  Miami  34001-5320 

Part  6 — Defense  Logistics  Agency  Activity 
Address  Numbers 

DLAHOO.  YK— Defense  Logistics  Agency. 
ADP/Telecommunications  Contracting 
Office.  Cameron  Station,  Alexandria,  VA 
22304-6100 

DLA002,  TS— Defense  Industi-ial  Plant 
Equipment  Center.  Defense  Depot 
Memphis,  Memphis,  TN  38114-5297 


DLA003,  TT— Defense  Depot  Ogden,  Ogden, 

UT  84407-5000 
DLA004.  WX— Defense  Distribution  Region 

East  (DDRE).  Office  of  ContracUng.  New 

Cumberland.  PA  1707O-S001 
DLA006,  TV— Defense  Depot  Tracy.  SouUi 

Chrisman  Road,  Tracy.  CA  95376-5000 
DLAlOa  TW— Defense  Personnel  Support 

Center,  Directorate  of  Clothing  &  Textiles, 

2800  South  20th  Street.  Philadelphia,  PA 

19101-8419 
DLA120,  TX— Defense  Personnel  Support 

Center.  Directorate  of  Medical  Materiel, 

2800  SouUi  20Ui  Street,  Philadelphia,  PA 

19101-8419 
DLA13H,  UE— Defense  Personnel  Support 

Center,  Directorate  of  Subsistence,  2800 

SouUi  20th  Sti^et,  Philadelphia.  PA  19101- 

8419 
DLA132,  U8— Defense  Subsistence  Office. 

Kansas  City.  601  B.  12Ui  Street.  Room  1768. 

Kansas  City.  MO  64106-2895 
DLA135,  W4— Defense  Subsistence  Office. 

New  Orleans.  4400  Dauphine  Street,  New 

Orleans,  LA  70146-5210 
DLA136.  W6— Defense  Subsistence  Office, 

Cheatham,  Cheatham  Annex,  Bldg  113, 

Williamsburg.  VA  23185-0001 
DLA137,  W6— Defense  Subsistence  Region, 

Pacific  2155  Mariner  Square  Loop, 

Alameda,  CA  94501-1022 
DLA139.  U6— Defense  Subsistence  Region, 

Europe.  APO  New  York,  NY  09062 
DLAl4a  W7— Defense  Personnel  Support 

Center  (Installation  Support),  2800  South 

20th  Street,  Philadelphia,  PA  19101-6419 
DLA200,  XI— Defense  Reutiliiation  and 

Marketing  Service,  Federal  Center,  Battle 

Creek,  Ml  49017-3092 
DLA30a  VS— Defense  National  Stockpile 

Center.  1745  Jefferson  Davis  Hwy,  Suite 

lOa  Arlington,  VA  22202-5000 
DLA301.  VT— Defense  National  Stockpile 

Center,  Zone  1  Management  Office.  Room 

19-116,  26  Federal  Plaza.  New  York.  NY 

10078-5000 
DLA302,  VU— Defense  National  Stockpile 

Center,  Zone  2  Management  Office.  3200 

Sheffield  Avenue,  Hammond,  IN  46327- 

6000 
DLA303,  VY— Defense  National  Stockpile 

Center.  Zone  3  Management  Office,  819 

Taylor  Street.  Fort  Worth,  TX  76102-5000 
DLA4C0.  TY— Defense  General  Supply 

Center.  Richmond.  VA  23297-5000 
DLA410.  XK— Defense  General  Supply 

Center,  Base  Support  Branch,  Richmond, 

VA  23297-5000 
DLA420,  XK— Defense  General  Supply 

Center,  Educational  Supplies  Branch, 

Richmond,  VA  23297-5000 
DLA430— Defense  General  Supply  Center. 

COPS,  Richmond,  VA  23297-6000 
DLA5eO,  TZ— Defense  Industiial  Supply 
Center,  700  Robbins  Avenue,  Philadelphia, 
PA  19111-5096 
DLA510,  W2— Defense  Industiial  Supply 
Center.  Base  Operating  Support  System 
(BOSS).  700  Robbins  Avenue,  Philadelphia. 
PA  19111-5096 
DLA520— Defense  Industrial  Supply  Center, 
Product  Verification  Testing  (PVT) 
Acquisitions,  700  Robbins  Avenue. 
Philadelphia.  PA  19111-5096 
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DLA600,  UA— Defense  Fuel  SuppI 

Cameron  Station,  Alexandria.  V 

6160 
DLA700,  UB-rDefense  Con8tructi( 

Center.  P.O.  Box  3990,  Columbui 

43216-5000 
DLA710,  YL— Defense  Constructio 

Center,  Commercial  Activities  8 

Branch.  P.O.  Box  16704,  Columb 

43216-5010 
DLA720,  YM— Defense  Constructii 

Center,  Wood  Products  Branch, 

16704,  Columbus,  OH  43218-501 
DLA730,  WZ— Defense  Construct! 

Center,  Military  Interdepartmen 

Purchase  Request.  MIPR  DIvisio 

3990.  Columbus.  OH  43216-5000 
DLA740.  X]— Defense  ConstiTictio: 

Center,  High  Demand  Group  (M 

P.O.  Box  3990.  Columbus,  OH  43 
DLA750.  UB— Defense  Constructic 

Center.  Conti-acts  Division  L  P.C 

16704.  Columbus,  OH  43216-5011 
DLA760,  UB— Defense  Constructic 

Center.  Contracts  Division  II,  P.( 

16704.  Columbus,  OH  43216-501( 
DLA770,  UB— Defense  ConstiTictio 

Center,  Contracts  Division  III,  P. 

16704,  Columbus,  OH  43216-501( 
DLA8AC  UG— DCMAO,  Santa  Ai 

Center  Plaza.  P.O.  Box  C  1270a  1 
-     C  A  9'7i  2-3700 
DLA8AL,  Yl— DCMAO.  Atlanta,  8 

Street  Marietta.  GA  30060-2789 
DLA8AM.  YQ-DPRO  McDonnell 

P.O.  Box  5669,  Titusville,  FL  3271 
DLA8AN,  Z4— DCMAO  Clearwate 

Cleveland  Street,  suite  200.  Clea 

34615-W22 
DLA8AP,  Z5— DPRO  Grumman  St. 

5000  US  HWY  1.  North.  P.O.  Dra 

St.  Augustine,  FL  32085-3447 
DLA8AQ— DCMC  Aircraft  Prograi 

Management  Office,  805  Walker 

Marietta,  GA  30060-2789 
DLA8AR— DPRO  Michoud.  13800  ( 

GentiJly  Highway,  Bldg.  350,  P.O 

29503,  New  Orleans.  LA  70189-0 
DLA8AS— DCMR  Atlanta.  Termin. 

Settiement  Division.  805  Walker 

Marietta.  GA  30060-2789 
DLA8AT.  UL— DCMR.  Atlanta,  80! 

Street.  Marietta,  GA  30060-2789 
DLA8AU,  QV— DPRO  Aerojet,  Sac 

P.O.  Box  15846.  Sacramento.  CA 

1846 
DLA8BA.  UN— DCMAO  Blrminght 

8th  Avenue  North,  Room  104,  Bii 

AL  35203-2376 
DLA8BC  UP— DCMAO  Bridgeport 

Lordship  Blvd.,  Su-atford,  CTOW 
DLA8BF,  Wl-JDPRO  Bell  HelicopI 

P,0.  Box  1605,  Fort  Worth,  TX  7t 
DLA8BK.  Z3— DPRO  Boeing  Louisi 

4300  Legion  Street.  Lake  Charles 

5166 
DLA8BL.  Y4— DPRO  Textron  Lyco; 

Division,  550  South  Main  Street, 

CT  06497-7593 
DLA8BM.  UR— DCMAO  Baltimore 

Towsontown  Blvd..  West.  Tows( 

21204—5299 
DLA8BN.  US-OPRO  AT&T  Techn 

Inc.,  204  Graham  Hopedale  Road 

Burlington.  NC  27217-2941 
DLA8BP.  UT— DCMR  Boston,  495  J 

StieeU  Boston,  MA  02210-2164 
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^FE  Contracting  Office— 
:,  Det  2,  7000  CONS/LGC, 
09012-5320 

Contracting  Office,  OL-C 
(NS/LGC  APO  New  York 

FE  Contracting  Center,  Det 
XJC,  APO  New  York  09633- 

3  Logistics  Support  Group— 
ew  York  09012 
lFE  Contracting  Office,  OL- 
DNS/LGC.  APO  New  York 

FE  Contracting  Region — 
Det  9,  7000  CONS/LGC, 
09194-5320 

IFE  Contracting  Office.  OL- 
DNS/LGC  APO  New  York 

lFE  Contracting  OfTice,  OL- 
DNS/LGC,  APO  New  York 

FE  Contracting  Region — 

.  7000  CONS/LGC,  APO 

►-5320 

'E  Contracting  Office,  OL- 

:ONS/LGC.  APO  New  York 

IFE  Contracting  Office,  OL- 
3NS/LGC.  APO  New  York. 

FE  ContracUng  Office.  OU 
DNS/LGC  APO  New  York 

fSMTM/SAS-LGC.  APO 

>-6320 

J}  Contracting  Center/ 

1239-5320 

TW  Base  Contracting 

^PO  SF  96519-5000 

\BW  Contracting  Center/ 

►328-5320 

-GC.  APO  SF  96287-5000 

FE  Contracting  Office.  OL- 

)NS/LGC,  APO  New  York 

)W/LGC.  APO  SF  06334- 

3W  Contracting  Center/ 
FB,  HI  96853-5320 
cations/ADPE  Branch, 
ting  Center,  Hickam  AFB. 

ACAF/LGC.  Hickam  AFB, 

■  Contracting  Center/LGC 
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AK  99506-5001 

1,  5000  CONS/LGC  Eielson 

>320 

iAC/LGC  Ebnendorf  AFB, 
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igistJcs  Agency  Activity 


ense  Logistics  Agency, 
jnications  Contracting 
Station.  Alexandria,  VA 

nse  Industrial  Plant 
!r.  Defense  Depot 
his,  TN  38114-5297 


DLA003,  TT— Defense  Depot  Ogden,  Ogden, 

UT  84407-5000 
DLA004,  WX— Defense  Distribution  Region 
East  (DDRE),  Office  of  Contracting.  New 
Cumberland.  PA  17070-5001 
DLA006,  TV— Defense  Depot  Tracy.  South 

Chrisman  Road,  Tracy,  CA  95376-5000 
DLAlOa  TW— Defense  Personnel  Support 
Center.  Directorate  of  Clothing  &  Textiles. 
2800  South  20th  Street,  Philadelphia.  PA 
19101-8419 
DLA120,  TX — Defense  Personnel  Support 
Center,  Directorate  of  Medical  Materiel, 
2800  South  20th  Street,  Philadelphia.  PA 
19101-8419 
DLA13H.  UE— Defense  Personnel  Support 
Center.  Directorate  of  Subsistence,  2800 
South  20th  Street,  Philadelphia,  PA  19101- 
8419 
DLA132,  U8— Defense  Subsistence  Office, 
KAnsas  City,  601  E.  12th  Street,  Room  1768. 
Kansas  City.  MO  64106-2895 
DLA135.  W4— Defense  Subsistence  Office. 
New  Orleans.  4400  Dauphine  Street.  New 
Orleans.  LA  70146-5210 
DLA136.  W5— Defense  Subsistence  Office, 
Cheatham.  Cheatham  Annex.  Bldg  113, 
Williamsburg.  VA  23185-0001 
DLA137,  W6— Defense  Subsistence  Region, 
Paciflc  2155  Mariner  Square  Loop, 
Alameda,  CA  94501-1022 
DLA139,  U6— Defense  Subsistence  Region, 

Europe,  APO  New  York.  NY  09052 
DLA140.  W7 — Defense  Personnel  Support 
Center  (Installation  Support),  2800  South 
20th  Street.  Philadelphia,  PA  19101-8419 
DLA200,  Xl— Defense  Reutilization  and 
Marketing  Service,  Federal  Center.  Battle 
Creek,  Ml  49017-3092 
DLASOa  VS— Defense  National  Stockpile 
Center,  1745  Jefferson  Davis  Hwy,  Suite 
lOa  Arlington.  VA  22202-6000 
DLA301.  VT— Defense  National  Stockpile 
Center.  Zone  1  Management  Office,  Room 
19-116,  26  Federal  Plaza.  New  York.  NY 
10078-5000 
DLA302.  VU— Defense  National  Stockpile 
Center.  Zone  2  Management  Office.  3200 
Sheffield  Avenue,  Hammond,  IN  46327- 
6000 
DLA303,  VY— Defense  National  Stockpile 
Center,  Zone  3  Management  Office,  819 
Taylor  Street,  Fort  Worth.  TX  76102-6000 
DLA4G0,  TY— Defense  General  Supply 

Center,  Richmond.  VA  23297-5000 
DLA410,  XH— Defense  General  Supply 
Center,  Base  Support  Branch.  Richmond, 
VA  23297-5000 
DLA420.  XK— Defense  General  Supply 
Center,  Educational  Supplies  Branch, 
Richmond,  VA  23297-5000 
DLA430— Defense  General  Supply  Center, 

COPS,  Richmond,  VA  23297-5000 
DLASeO,  TZ— Defense  Industrial  Supply 
Center,  700  Robbins  Avenue,  Philadelphia, 
PA  19111-5096 
DLA510,  W2— Defense  Industrial  Supply 
Center.  Base  Operating  Support  System 
(BOSS).  700  Robbins  Avenue,  Philadelphia. 
PA  19111-5098 
DLA520— Defense  Industrial  Supply  Center. 
Product  Verification  Testing  (PVT) 
Acquisitions,  700  Robbins  Avenue. 
Philadelphia.  PA  19111-5096 


DLA800.  UA— Defense  Fuel  Supply  Center. 

Cameron  Station.  Alexandria.  VA  22304- 

6160 
DLA700,  UB-rDefense  Construction  Supply 

Center,  P.O.  Box  3990.  Columbus.  OH 

43216-6000 
DLA710,  YL— Defense  Construction  Supply 

Center,  Commercial  Activities  &  Services 

Branch.  P.O.  Box  16704,  Columbus.  OH 

43218-5010 
DLA720,  YM-^Defense  Construction  Supply 

Center,  Wood  Products  Branch,  P.O.  Box 

16704,  Columbus,  OH  43216-5010 
DLA730.  WZ— Defense  Construction  Supply 

Center,  Military  Interdepartmental 

Purchase  Request.  MIPR  Division.  P.O.  Box 

3990.  Columbus.  OH  43216-5000 
DLA740,  X)— Defense  Construction  Supply 

Center.  High  Demand  Group  (MINI-ICP), 

P.O.  Box  3990,  Columbus,  OH  43216-5000 
DLA750.  UB— Defense  Construction  Supply 

Center.  Contracts  Division  I,  P.O.  Box 

16704,  Columbus,  OH  43216-5010 
DLA760,  UB— Defense  Construction  Supply 

Center,  Contracts  Division  II.  P.O.  Box 

16704,  Columbus,  OH  43216-5010 
DLA770,  UB— Defense  Construction  Supply 

Center,  Contracts  Division  III,  P.O.  Box 

16704,  Columbus.  OH  43216-5010 
DLA8AC,  UG— DCMAO,  Santa  Ana,  34  Civic 

Center  Plaza,  P.O.  Box  C 12700,  Santa  Ana, 
•     CA9'7i2-2700 
DLA8AL.  Yl— DCMAO,  Atlanta,  805  Walker 

Street.  Marietta.  GA  30060-2789 
DLA8AM,  YQ— DPRO  McDonnell  Douglas. 

P.O.  Box  5669,  Titusville.  FL  32783-5669 
DLA8AN,  Z4— DCMAO  Clearwater,  1100 

Cleveland  Street,  suite  200.  Clearwater,  FL 

34615-4822 
DLA8AP,  Z5— DPRO  Grumman  St.  Augustine, 

5000  US  HWY  1,  North.  P.O.  Drawer  3447, 

St.  Augustine.  FL  32085-3447 
DLA8AQ— DCMC  Aircraft  Program 

Management  Office,  805  Walker  Street. 

Marietta.  GA  30060-2789 
DLA8AR— DPI^O  Michoud,  13800  Old 

Gentilly  Highway.  Bldg.  350.  P.O.  Box 

29503.  New  Orleans,  LA  70189-0503 
DLA8AS— DCMR  Atlanta,  Termination 

Settlement  Division.  805  Walker  Street, 

Marietta.  GA  30060-2789 
DLA8AT.  UL— DCMR,  Atlanta,  805  Walker 

Street.  Marietta,  GA  30060-2789 
DLA8AU,  QV— DPRO  Aerojet,  Sacramento. 

P.O.  Box  15846,  Sacramento,  CA  95852- 

1846 
DLA8BA,  UN— DCMAO  Birmingham.  2121 

8th  Avenue  North.  Room  104,  Birmingham, 

AL  35203-2376 
DLA8BC  UP— OCMAO  Bridgeport.  555 

Lordship  Blvd.,  Stratford,  CT  06497-5000 
DLA8BF,  Wl— DPRO  Bell  Helicopter  Textron. 

P,0.  Box  1605,  Fort  Worth,  TX  76101-1605 
DLABBK,  Z3— DPRO  Boeing  Louisiana,  Inc., 

4300  Legion  Street,  Lake  Charles.  LA  70601- 

5166 
DLA8BL,  Y4— DPRO  Textron  Lycoming 

Division,  550  South  Main  Street,  Stratford, 

CT  06497-7593 
DLA8BM,  UR— DCMAO  Baltimore,  200 

Towsontown  Blvd.,  West.  Towson,  MD 

21204-5299 
DLA8BN,  US-DPRO  AT&T  Technologies, 

Inc.,  204  Graham  Hopedale  Road, 

Burlington.  NC  27217-2941 
DLA8BP.  UT— DCMR  Boston.  495  Summer 

Street.  Boston.  MA  02210-2184 


DLA8BQ,  TU— DPRO  Boeing  Helicopter,  P.O. 

Box  16859.  Philadelphia.  PA  19142-0859 
DLA8BR,  SP— DPRO  Boeing.  Seattle.  P.O.  Box 

3707,  Seattle.  WA  98124-3707 
DLA8BS.  Y3— DCMAO  Boston.  495  Summer 

Street.  Boston.  MA  02210-2184 
DLA8BT,  UU— DPRO  Allied  Signal  Route  46. 

Telerboro,  N)  07068-1173 
DLA8BU,  XC— DCMAO  Buffalo,  1103  Federal 

Building,  111  W.  Huron  Street.  Buffalo,  NY 

14202-2392 
DLA8BV.  YT— DPRO  General  Electric. 

Lakeside  Avenue,  Burlington,  VT  05401- 

4984 
DL8BW,  RP— DPRO  Boeing  Military 

Airplanes,  P.O.  Box  773a  Wichita,  KS 

62777-7730 
DLA8CD.  UZ— DCMAO  Cedar  Rapids,  1231 

Park  Place,  NE,  Cedar  Rapids,  lA  52402- 

2023 
DLA8CH,  UY— DCMR  Chicago.  OHare 

International  Airport,  P.O.  Box  66475 

Chicago.  IL  60666-0475 
DLA8CU  VB— DCMR  Cleveland.  J. 

Celebrezze  Federal  Building.  1240  East 

Ninth  Street,  Cleveland,  OH  44199-20C3 
DLA8CM,  U5— DPRO  BMY  Marysville.  13311 

Industrial  Parkway.  Marysville.  OH  43040- 

9599 
DLA8CN,  Y5— DCMAO  Cleveland,  J. 

Celebrezze  Federal  Building,  1240  East 

Ninth  St,  Cleveland,  OH  44199-2064 
DLA8CO,  X6— DPRO  Loral,  1432  Exeter 

Road,  Akron,  OH  44306-3893 
DLA8CS,  VE— DPRO  General  Dynamics,  5001 

Kearny  Villa  Road.  P.O.  Box  85375,  San 

Diego,  CA  92138-5357 
DLA8DA,  VG— DCMR  Dallas,  1200  Main 

Street,  Dallas,  TX  75202-4399 
DLA8DB.  Z7^)CMAO  Dallas,  P.O.  Box 

50500.  Dallas,  TX  75250-5050 
DLA8DC  VH— DCMAO  San  Diego.  7675 

Dagget  Street  Suite  200.  San  Diego,  CA 

92111-2241 
DLA8DD,  U4— DPRO  Rockwell  International, 

3200  E  Renner  Road.  MS  462-115, 

Richardson.  TX  75082-2402 
DLA8DL,  TC— DPRO  Douglas,  Long  Beach. 

3855  Lakewood  Boulevard,  Long  Beach,  CA 

90646-0001 
DLA8DM,  Y7— DCMAO  Detroit,  McNamara 

Federal  Building,  477  Michigan  Avenue, 

Detroit,  MI  48226-2506 
DLA8DN,  VK— DCAMO.  Denver,  750  W 

Hampden  Avenue,  Suite  250,  Eitglewood, 

CO  80110-2199 
DLA8DP,  V^-DCMAO,  Dayton,  c/o  Defense 

Electronics  Supply  Center,  Building  1. 

Dayton,  OH  45444-5300 
DLA8EC,  YP— DCAMO,  Chicago.  OHare 

International  Airport,  P.O.  Box  66911, 

Chicago.  IL  606G6-0911 
DLA8EG,  ST-DPKO,  F^ton.  AIL  DIV, 

Commack  Road.  Deer  Park,  NY  11729-9998 
DLA8FL,  VN— DPRO,  ITT.  Defense  Group. 

500  Washington  Ave.  Nutley.  NJ  07110-3698 
DLA8FM.  3N— DPRO.  FMC.  Minneapolis. 

4800  East  River  Road.  Minneapolis.  MN 

55421-1402 
DLA8FS,  VR— DPRO,  FMC  1125  Coleman 

Avenue,  P.O.  Box  367,  San  Jose.  CA  95103- 

0367 
DLA8FT.  Y2— DPRO.  Ford  Newport  Beach. 

Administration  Building.  Room  313,  Ford 

Road.  Newport  Beach.  CA  92658-8900 
DLA8GB.  KK— DPRO,  Grumman  Aerospace. 

Bethpage,  Bethpage,  NY  11714-3531 


PLA8GC  SB— DPRO,  CE  Aircraft  Engines, 

Cincinnati.  Mail  Drop  N-1,  Cincinnati,  OH 

45215-6303 
DLA8GD.  YB— DPRO.  Westinghouse,  18001 

Euclid  Ave,  Cleveland.  OH  44117-1388 
DLA8GE,  7Q— DPRO,  General  Electric, 

Aircraft  Engines,  Lynn,  1000  Western 

Avenue,  Lynn,  MA  0910-0445 
DLA8GF,  SU  TH— DPRO.  General  Dynamics, 

Fort  Worth.  P.O.  Box  371.  Fort  Worth.  TX 

76101-0371 
DLA8GC,  KD— DPRO,  General  Dynamics, 

Pomona,  P.O.  Box  2505,  Pomona,  CA  91769- 

2505 
DLA8GL,  VV— DPRO,  General  Electric 

Company,  M/S  9-2  Automated  Systems 

Department,  Bedford  Street,  P.O.  Box  588. 

Burlington.  MA  01803-0949 
DLA8GM.  VW— DCMAO.  Grand  Rapids. 

Riverview  Center  Building.  678  Front 

Street,  NW.  Grand  Rapids,  MI  49504-5352 
DLA8GN.  VX— DCMAO.  Garden  City.  605 

Stewart  Avenue,  Garden  City,  NY  11530- 

4761 
DLA8GP,  YF— DPRO,  General  Dynamics, 

Lima,  1155  Buckeye  Road,  Lima,  OH  45804- 

1898 
DLA8GQ.  SF— DPRO.  General  Electric. 

Philadelphia.  230  Goddard  Boulevard.  King 

of  Prussia,  PA  19406-2902 
DLA8GR.  MO,  NJ— DPRO,  General  Electric. 

Pittsfield.  100  Plastics  Avenue,  Pittsfield. 

MA  01201-3696 
DLA8GW,  Z2— DPP-     General  Dynamics. 

Warren,  28251  Van  Dyke  Street.  Warren. 

MI  48090-5000 
DLA8HB,  WA— DPRO,  PEMCO  Aeroplex. 

Inc..  P.O.  Box  12447,  Birmingham,  AL 

35202-2447 
DLA8HC,  WB— DCMAO.  Hartford.  130 

Dariin  Street.  East  Hartford.  CT  06108-3234 
DLA8HD.  WC— DPRO.  Kearfott/Plessey.  104 

Totowa  Road.  M/S  11A30.  Wayne.  NJ 

07474-0975 
DI.A8HU  QT— DPRO.  Hughes.  Los  Angeles. 

P.O.  Box  92463.  Los  Angeles,  CA  90009- 

2463 
DLA8HM.  WD— DPRO.  Honeywell, 

Honeywell  Plaza.  2701  Fourth  Avenue, 

South  Minneapolis,  MN  54408-1792 
DLA8HN— DPRO,  Hercules,  Magna.  P.O.  Box 

157.  Magna,  UT  84044-0157 
DLA8I IR,  Z9— DCMC  Residence  Hawaii. 

Federal  Building.  Room  4115,  300  Ala 

Moana  Boulevard..  Honolulu.  HI  96813- 

4908 
DLA8HS,  XT— DPRO.  Hamilton  Standard.  1 

Hamilton  Road,  Windsor  Locks,  CT  06096- 
0463 
DLA8HT.  SR— DPRO.  Hughes  Missile 
Systems  Group.  P.O.  Box  11337,  M/S  B-4, 
Turson,  AZ  85734-1337 
DLA8HU.  XG— DPRO.  Hughes.  Building  600. 
Mail  Station  C107.  P.O.  Box  3310.  Fullerton. 
CA  92634-3310 
DLA8JJ,  WG— DCMAO.  Indianapolis. 
Building  1.  Fort  Benjamin  Harrison.  IN 
46249-5701 
DLA8JK,  Z6— DPRO,  CMC  Allison.  2001 
South  Tibbs  Avenue,  Indianapolis.  IN 
46241-4812 
DLA8JL,X2— DPRO.  Magnavox,  1616 
Directors  Row,  Fort  Wayne,  IN  46808-1286 
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DLA8KA,  XY— DPRO,  Kaman  Aerospace, 
Old  Windsor  Road,  P.O.  Box  2.  Bloomfield, 
CT  06002-0002 
DLABLA,  WI^-DCMR.  Los  Angeles,  222  N 
Sepulveda  Boulevard,  EI  Segundo,  CA 
90245-4320 
DLABLa  WM— DPRO.  Litton,  5490A  Canoga 

Ave.  Woodland  Hills.  CA  91387-«619 
DLA8LC,  Y8— DCMAO,  El  Segundo,  222 
North  Sepulveda  Boulevard,  EI  Segundo, 
CA  90245-4320 
DLA8LD,  WP— DPRO.  LTV  Aerospace  and 
Defense,  P.O.  Box  655907,  M/S  4915,  Dallas, 
TX  75285-5907 
DLA8LE,  KZ—  DPRO.  Lockheed,  Burbank. 

P.O.  Box  551,  Burbank.  CA  91520-1070 
DLASLF,  QX— DPRO,  Lockheed.  Sunnyvale, 
P.O.  Box  3504,  Sunnyvale,  CA  94088-3504 
DLA8LG.  RK—  DPRO.  Lockheed 
Aeronautical  Systems  Company — Georgia, 
865  Cobb  Drive,  Marietta.  GA  30063-0260 
DLA8LS.  KH— DPRO.  Lockheed  Missiles. 
Sunnyvale,  P.O.  Box  3504,  Sunnyvale,  CA 
94088-3504 
DLA8LT.  WN— DPRO,  E-Systems,  Inc.,  P.O. 

Box  379,  Greenville,  TX  75401-0379 
DLA8MB,  VI— DPRO,  Harris,  Melbourne, 
1425  Troutman  Boulevard,  N.E.,  Palm  Bay, 
FL  32905-4102 
DLA8MC  V2— DPRO,  Rockwell 
Intemational-MSD,  P.O.  Box  1357,  Duluth, 
GA  30136-4099 
DLA8MD,  RE— DPRO.  Martin  Marietta, 
Denver,  P.O.  Box  179,  Denver,  CO  80201- 
0179 
DLAaMF,  QF— DCMAO,  Puerto  Rico.  Box 

DLA  N  S  G  A,  FPO  Miami,  FL  34053-0007 
DLA8MH,  X9— DPRO,  McDonnell  Douglas 
Space  Systems  Company,  5301  Bolsa 
Avenue,  Huntington  Beach,  CA  92647-2048 
DLA8ML.  TR— DPRO,  McDonnell  Doi^as 
Helicopter,  5000  East  McDowell  Road. 
Mesa.  AZ  85025-9797 
DLA8MM.  XL— DPRO,  Martin  Marietta. 
Orlando,  P.O.  Box  55837,  Mail  Point  49. 
Orlando,  FL  32855-5837 
DLA8MN,  WQ— DCMAO,  Twin  Cities.  2305 

Ford  Parkway,  St.  Paul,  MN  55116-1893 
DLA8MS,  JZ— DPRO,  McDonnell  Douglas,  St. 
Louis,  P.O.  Box  516,  St.  Louis,  MO  63166- 
0516 
DLA8MW,  WR— DCMAO,  Mihvaukee,  H.  S. 
Reuss  Federal  Building,  suite  340,  310  West 
Wisconsin  Avenue,  Milwaukee,  \VI  532X0- 
2282 
DLA8NC  WV— DCMAO.  Ottawa,  P.O.  Box 
34ia  Station  D,  Ottawa,  On  Canada  KlP 
6U 
DLA8NF,  WW— DCMAO,  Orlando,  3555 

Maguire  Boulevard,  Orlando.  FL  32803-3726 
DLA8NH.  YS— DPRO.  Lockheed  Sanders. 
Inc.,  Daniel  Webster  Highway.  South,  P.O. 
Box  868,  Nashua,  NH  03061-0868 
DLAaNJ.  WT— DCMAO,  Springfield.  240 

Route  22,  Springfield,  NJ  07081-3170 
DLA8NK,  QR— DPRO,  Northrop,  Hawthorne. 
One  Northrop  Avenue,  Hawthorne,  CA 
90250-3296 
DLA8NL.  Zl— DCMAO,  New  Orleans,  P.O. 
Box  29283,  New  Orleans.  LA  70189-0283 
DLA8NM,  YR— DCASPRO,  IBM,  Route  17C 

Owego.  NY  13827-1298 
DLA8NN,  YN— DPRO,  Harris,  6801  Jericho 

Turnpike,  Syosset,  NY  11791-4465 
DLA8NY.  WU— DCMR,  New  York.  201 
Varick  Street,  New  York,  NY  10014-4811 


DLA8NZ.  Y9— DCMAO,  New  York,  201 

Varick  Street,  New  York.  NY  10014-4611 
DLA8PA.  WY— DCMAO,  Phoenix.  The 
Monroe  School,  215  N  7th  Street,  Phoenix. 
AZ  85034-1012 
DLA8PE,  T5— DPRO.  Pratt  &  Whitney.  East 
Hartford.  400  Main  Street.  East  Hartford. 
CT  06108-0969 
DLA8PH.  XA— DCMR.  Philadelphia.  P.O.  Box 

7478.  Philadelphia,  PA  19101-7478 
DLA8PU  X3— DCMAO,  Philadelphia,  P.O. 

Box  7699,  Philadelphia,  PA  19101-7699 
DLA8PM,  XB— DPRO,  IBM  Manassas,  9500 
Godwin  Drive,  Manassas,  VA  22110-4198 
DLA8PP,  XD— DCMAO,  Pittsburgh.  1612 
Federal  Building,  1000  Liberty  Avenue. 
Pittsburgh,  PA  15222^190 
DLA8PR,  X7— DPRO,  GE  Aerospace,  Mame 
Highway  and,  Borton  Landing  Road. 
Moorestowm,  NJ  08057-3095 
DLA8PW,  T2— DPRO,  Pratt  &  Whitney.  West 
Palm  Beach.  P.O.  Box  109600.  West  Palm 
Beach,  FL  33410-9600 
DLA8RA,  7H— DCMC  Residency,  Annapolis. 

P.O.  Box  1488.  Annapolis.  MD  21404-1488 
DLASRa  XF— DPRO,  Raytheon,  Spencer 
Laboratory,  Wayside  Ave,  Burlington,  MA 
01803—0901 
DLA8RC,  RY— DPRO,  Rockwell,  Canoga 
Park.  6633  Canoga  Avenue,  Canoga  Park. 
CA  91303-2790 
DLA8RD,  RB— DPRO.  Rockwell.  Anaheim, 
3370  Miraloma  Avenue  M/SAB02A, 
Anaheim,  CA  92803-3110 
DLA8RL.  QS— DPRO.  Rockwell,  Los  Angeles, 
P.O  Box  92098,  Los  Angeles,  CA  9009-2098 
DLA8RP,  XM— DCMAO,  Reading,  45  South 

Front  Street,  Reading,  PA  19602-1094 
DLA8SA,  XN— DCMAO,  San  Antonio,  615 
East  Houston.  P.O.  Box  1040,  San  Antonio, 
TX  78294-1040 
DLA8SD,  X8— DPRO,  Sundstrand,  P.O.  Box 

5066,  Rockford,  IL  61125-0060 
DLA8SF,  XR— DCMAO,  San  Francisco.  1250 

Bayhill  Drive,  San  Bruno.  CA  94066-3070 

DLA8SK,  XQ— DPRO,  Link  Right  Simulation, 

Kirkwood  Plant,  Binghamton,  NY  13902- 

1237 

DLA8SL.  XS— DCMR,  SL  Louis,  1222  Spruce 

Street,  St.  Louis,  MO  6310^-2811 
DLA8SN,  XU— DCMAO,  Syracuse,  615  Erie 

Boulevard.  West,  Syracuse,  NY  13204-2408 
DLA8SS,  LF— DPRO.  UTC  Silorsky  Aircraft 

Division,  Stratford,  CT  06497-7553 
DLA8ST.  XS— DCMAO,  St.  Louis,  1222 

Spruce  Street,  St.  Louis,  MO  63103-2812 
DLA8SW,  XW— DCMAO.  Seattle.  Building 
5D,  Naval  Station  Puget  Sound,  Seattle, 
WA  98115-5010 
DLA8SY,  XX— DPRO,  GTE  Government 
Systems  Corporation,  200  First  Ave, 
Needham,  MA  02194-9123 
DLA8TB,  R6— DPRO,  Thiokol,  P.O.  Box  524, 
Mail  Stop  X-10,  Brigham  City,  UT  84302- 
0524 
DLA8TE.  XZ— DPRO,  Texas  Instruments. 
Inc.,  P.O.  Box  660246,  M/S  256.  Dallas.  TX 
75266-0246 
DLA8T0,  U3— DPRO,  McDonnell  Douglas/ 
Rockwell,  2000  North  Memorial  Drive, 
Tulsa,  OK  74115-3833 
DLA8TR,  S6— DPRO,  TRW,  Redondo  Beach, 
One  Space  Park,  Redondo  Beach,  CA 
90278-1078 
DLA8TW,  SQ— DPRO,  Textron  Defense 
Systems.  201  Lowell  Street,  Wibnington. 
MA  01887-2941- 


DLA8UG,  NH— DPRO.  Unisys.  Great  Neck. 

Long  Island,  Great  Neck.  NY  11020-7001 
DLA8VC  YC— DCMAO,  Van  Nuys.  6230  Van 

Nuys  Boulevard.  Van  Nuys.  CA  91401-2713 
DLA8WB.  S2— DPRO.  Westinghouse  Electric, 

Baltimore.  P.O.  Box  1693,  M/S  1265, 

Baltimore,  MD  21203-1693 
DLA8WK,  YI>-DCMAO,  Wichita,  U.S: 

Courthouse,  suite  B-34,  401  North  Market 

Wichita,  KS  67202-2095 
DLA8WR.  YH— DPRO,  WiUiama 

International,  c/o  Williams  International 

Corporation,  2280  West  Maple  Road, 

Walled  Lake,  MI  48088-0200 
DLA8Wa  YG— DPRO,  Westinghouse,  401 

East  Hendy  Avenue,  P.O.  Box  3499,  M/S 

11-7,  Sunnyvale,  CA  94088-3499 
DLA8WT,  Z8— DPRO,  Grumman  Aerospace 

Corporation,  P.O.  Box  9015,  Stuart,  FL 

33495-9015 
DLA8WU,  VA— DPRO,  Northrop,  600  Hicks 

Rd,  Rolling  Meadows,  IL  60008-1098 
DLA900,  UD— Defense  Electronics  Supply 

Center,  1507  Wilmington  Pike,  Dayton,  OH 

45444-5000 
DLA910,  U7— Defense  Electronics  Supply 

Center,  Base  Contracting  Section,  1507 

Wilmington  Pike.  Daytoa  OH  45444-5000 

Part  7 — Defense  Communications  Agency 
Activity  Address  Numbers 

DCAlOO,  VC— Defense  Communications 
Agency.  (ZDlO),  Contract  Management 
Division,  attn;  PL,  Washington,  DC  20305- 
2000 

DCA20a  VP-DECCO  (ZDll),  attn:  RGC. 
Scott  AFB.  IL  62225-8300 

DCA40O-DECCO-Europe  (ZD13J,  attn:  RS, 
APO  New  York,  NY  09136-5000 

Part  8— Defense  Mapping  Agency  Activity 
Address  Numbers 

DMA600,  BQ— Defense  Mapping  Agency 
System  Center,  (ZD40).  12100  Sunset  Hills 
Road.  Suite  200,  Reston,  VA  22090-3207 

DMA650 — Defense  Mapping  Agency,  (ZD43J, 
Hydrographic/Topographic  Center 
*SXO*.  Building  4011,  Ft.  Sam  Houston,  TX 
78234-5000 

DMA70a  BY- Defense  Mapping  Agency, 
(ZD41),  Aerospace  Center,  3200  South 
Second  Street,  attn:  AQL  St.  Louis.  MO 
63118-3399 

DMA800,  YZ— Defense  Mapping  Agency. 
(ZD42),  Hydrographic/Topographic  Center 
AQ,  6500  Brookes  Lane.  Washington.  DC 
20315-0030 

Part  9— Defense  Nuclear  Agency  Activity 
Address  Numbers 

DNAOOl.  aZ— Defense  Nuclear  Agency. 
(ZD30).  Headquarters.  6801  Telegraph 
Road,  attn:  AM,  Washington,  DC  22310 

DNA002,  ON— Defense  Nuclear  Agency. 
(ZD31),  Field  Command,  attn:  Office  of 
Procurement.  Kirtland  AFB,  NM  87115-5000 

DNA004— DNA  Armed  Forces  Radiobiology 
Research  Institute,  (ZD32J,  attn:  Building 
42,  Bethesda,  MD  20814-5145 

Part  10— Miscellaneous  Defense  Activities 
Activity  Address  Numbers 

MDA902— Armed  Forces  Radio  and 
Television  Service,  (ZD02),  10888  La  Tuna 
Canyon  Road.  Sun  Valley  CA  91352-2058 
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MDA903,  F7— Defense  Supply  Sen 
Washington,  (ZD03),  Room  1D24 
Pentagon,  Washington,  DC  2031( 

MDA904,  BE— Maryland  Procurem 
(ZD04),  9800  Savage  Road,  attn: 
George  G.  Meade,  MD  20755-60C 

MDA905,  B4— Uniformed  Services 
of  the  Health  Sciences,  (ZD05),  4 
Bridge  Road,  Bethesda,  MD  2081 

MDA906— Office  for  the  Civilian  h 
Medical,  Program  of  the  Uniform 
Services  (CHAMPUS)  {ZD06),  at 
Contract  Management.  Aurora.  ( 
6900 

MDA907 — Purchasing  and  Contrac 
(ZD07),  Menwith  Hill  Station,  AI 
York  09210 
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AAO.  New  York.  201 
jw  York.  N\  10014-1811 
MAO.  Phoenix.  The 
215  N  7th  Street,  Phoenix, 

0.  Pratt  &  Whitney.  East 
lin  Street.  East  Hartford. 

^<R.  Philadelphia.  P.O.  Box 
a.  PA  19101-7478 
[AO.  Philadelphia.  P.O. 
Jlphia.  PA  19101-7699 
10,  IBM  Manassas.  9500 
[anassas,  VA  22110-4198 
lAO.  Pittsburgh.  1612 
1000  Liberty  Avenue. 
222-4190 
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0.  Rockwell,  Los  Angeles, 
»s  Angeles,  CA  9009-2098 
/lAO,  Reading.  45  South 
ding,  PA  19602-1094 
■lAO,  San  Antonio.  615 
).  Box  1040,  San  Antonio. 

3,  Sundstrand.  P.O.  Box 

.61125-0066 

AO.  San  Francisco,  1250 

1  Bruno.  CA  94066-3070 

0.  Link  Flight  Simulation, 
Singhamton,  NY  13902- 

R.  St  Louis,  1222  Spruce 
^O  6310»-2811 
lAO,  Syracuse,  615  Erie 
Syracuse,  NY  13204-2408 
).  UTC  Silorsky  Aircraft 
i,  CT  06497-7553 
AO,  St.  Louis.  1222 
Louis,  MO  63103-2812 
MAO.  Seattle,  Building 
Puget  Sound.  Seattle. 

3.  GTE  Government 

ion.  200  First  Ave. 

194-9123 

).  Thiokol,  P.O.  Box  524. 

righam  City.  UT  84302- 

},  Texas  Instruments. 
!48,  M/S  256,  Dallas.  TX 

1,  McDonnell  Douglas/ 
trth  Memorial  Drive, 
1833 

I,  TRW,  Redondo  Beach, 
ledondo  Beach,  CA 

O,  Textron  Defense 
i\\  Street.  Wilmington, 


DLA8UG,  Nli— DPRO.  Unisys.  Great  Neck, 

Long  Island,  Great  Neck,  NY  11020-7001 
DLA8VC  YC— DCMAO,  Van  Nuys,  6230  Van 

Nuys  Boulevard,  Van  Nuys.  CA  91401-2713 
DLA8WB.  S2— DPRO.  Westinghouse  Electric. 

Baltimore.  P.O.  Box  1693,  M/S  1285. 

Baltimore.  MD  Z1203-1693 
DLA8WK.  YD-DCMAO,  Wichita.  US; 

Courthouse,  suite  B-34,  401  North  Market, 

Wichita,  KS  67202-2095 
DLA8WR.  YH— DPRO,  WiUiams 

International,  c/o  Williams  International 

Corporation,  2280  West  Maple  Road, 

Walled  Lake,  MI  48088-0200 
DLA8WS,  YG— DPRO,  Westinghouse,  401 

East  Hendy  Avenue,  P.O.  Box  3499,  M/S 

11-7,  Sunnyvale.  CA  94088-3499 
DLA8WT,  Z8— DPRO,  Grumman  Aerospace 

Corporation,  P.O.  Box  9015.  Stuart.  FL 

33495-9015 
DLA8WU,  VA— DPRO,  Northrop,  600  Hicks 

Rd,  Rolling  Meadows,  IL  60008-1098 
DLA900.  UD— Defense  Electronics  Supply 

Center,  1507  Wilmington  Pike.  Dayton.  OH 

45444-5000 
DLA9ia  U7— Defense  Electronics  Supply 

Center,  Base  Contracting  Section,  1507 

Wilmington  Pike,  Daytoa  OH  45444-8000 

Part  7 — Defense  Communications  Agency 
Activity  Address  Numbers 

DCAIOO.  VC— Defense  Communications 
Agency.  (ZDlO).  Contract  Management 
Division,  attn;  PL,  Washington,  DC  20305- 
2000 

DCA20a  VP-DECCO  (ZDll),  attn:  RGC. 
Scott  AFB,  IL  62225-8300 

DCA40O-DECCO-Europe  (ZD13),  attn:  RS. 
APO  New  York,  NY  09136-5000 

Part  8— Defense  Mapping  Agency  Activity 
Address  Numbers 

DMAeoo,  BQ— Defense  Mapping  Agency 
System  Center,  (ZD40),  12100  Sunset  Hills 
Road,  Suite  200,  Resfon,  VA  22090-3207 

DMA650 — Defense  Mapping  Agency,  (ZD43], 
Hydrographic/Topographic  Center 
•SXO*.  Building  4011,  Ft.  Sam  Houston,  TX 
78234-5000 

DMA700. 8Y— Defense  Mapping  Agency, 
(ZD41),  Aerospace  Center,  3200  South 
Second  Street,  attn:  AQL  St.  Louis.  MO 
63118-3399 

DMA800,  YZ— Defense  Mapping  Agency, 
(ZD42),  Hydrographic/Topographic  Center 
AQ,  6500  Brookes  Lane.  Washington,  DC 
20315-0030 

Part  9— Defense  Nuclear  Agency  Activity 
Address  Numbers 

DNAOOl.  8Z— Defense  Nuclear  Agency, 
(ZD30).  Headquarters.  6801  Telegraph 
Road,  attn:  AM,  Washington,  DC  22310 

DNA002.  ON— Defense  Nuclear  Agency. 
(ZD31),  Field  Command,  attn:  Office  of 
Procurement.  Kirtland  AFB,  NM  87115-5000 

DNA004— DNA  Armed  Forces  Radiobiology 
Research  Institute,  {ZD32),  attn:  Bixilding 
42,  Bethesda,  MD  20814-5145 

Part  10— Miscellaneous  Defense  Activities 
Activity  Address  Numbers 

MDA902— Armed  Forces  Radio  and 
Television  Service.  (ZD02).  10888  La  Tuna 
Canyon  Road.  Sun  Valley  CA  91352-2058 


MDA903,  F7— Defense  Supply  Service- 
Washington.  (ZD03),  Room  1D245,  The 
Pentagon.  Washington,  DC  20310-5200 

MDA904,  BE— Maryland  Procurement  Office, 
(ZD04),  9800  Savage  Road,  attn:  L411,  Ft 
George  G.  Meade,  MD  20755-6000 

MDA905,  B4— Uniformed  Services  University 
of  the  Health  Sciences,  (ZD05),  4301  Jones 
Bridge  Road.  Bethesda,  MD  20814-4799 

MDA906— Office  for  the  Civilian  Health  ft 
Medical,  Program  of  the  Uniformed 
Services  (CHAMPUS)  (ZD06),  attn: 
Contract  Management,  Aurora,  CO  80045- 
6900 

MDA907 — Purchasing  and  Contracting  O^ice, 
(ZD07),  Menwith  Hill  Station.  APO  New 
York  09210 


MDA90a  2X— Virginia  Contracting  Activity. 

(ZD50),  P.O.  Box  46563.  attn:  RSQ. 

Washington,  DC  20050-6563 
MDA946— WHS  Contracting  OfRce,  (ZD46). 

Real  Estate/Facilities  Directorate,  The 

Pentagon,  room  2E174,  Washington,  DC 

20301-1155 
MDA911,  2U— Headquarters,  U.S.  Special 

Operations  Command,  (ZD22),  attn:  SOKO, 

MacDill  Air  Force  Base,  FL  33608-6001 
MDA970,  ZL— Defense  Evaluation  Support 

Activity,  (ZD70),  Building  20451,  attn; 

DESA-PD,  Kirtland  AFB,  NM  87117-5000 
MDA972.  WS-^ARPA  Contract 

Management  Office,  (ZD72),  1400  Wilson 

Blvd,  AHington,  VA  22209-2309 


Pari  11 — On-Site  Inspection  Agency  Activity 
Number 

OSlAOl— On-Site  Inspection  Agency,  (ZD74). 
Washington/Dulles  International  Airport 
Washington,  DC  20041-0498 

Part  12— Strategic  Defense  Initiatiw 
Organization  Activity  Number 

SDI084— Strategic  Defense  Initiative 
Organization,  (ZDOO).  The  Pentagon,  room 
1E1019,  attn:  SDIO/CT  (Mrs.  Wilhelm), 
Washington,  DC  20301-7100 

(FR  Doc.  91-16999  Filed  6-30-91:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Suppiementai  Security  Income 
Modernization  Project  Issue  Paper 

AGENCY:  Social  Security  Administration. 
HHS. 

action:  Publication  of  SSI 
Modernization  Project  Issue  Paper. 

summary:  The  Social  Security 
Administration  (SSA)  takes  this 
opportunity  to  publish  an  issues  paper 
produced  as  a  result  of  the  public 
meetings  of  the  Supplemental  Security 
Income  (SSI)  Modernization  Project  A 
60-day  comment  period  is  allowed  from 
the  date  of  pubhcation  in  the  Federal 
Register. 

DATES:  Comments  must  be  submitted  on 
or  before  September  30, 1991. 

TO  SUBMrr  COMMENTS  OR  REQUEST 
FURTHER  INFORMATION  CONTACT:  SSI 

Modernization  Project  Staff,  room  311. 
Altmeyer  Bldg..  P.O.  Box  17073.  6401 
Security  Boulevard.  Baltimore.  MD 

21235,  (301)  965-3571. 

SUPPLEMENTARY  INFORMATION:  SSA  has 

undertaken  a  comprehensive 
examination  of  the  SSI  program, 
reviewing  its  fundamental  structure  and 
purpose.  The  SSI  program  has  been  in 
operation  for  over  17  years.  The  purpose 
of  the  Project  is  to  determine  if  the  SSI 
program  is  meeting  and  will  continue  to 
meet  the  needs  of  the  population  it  is 
intended  to  serve  in  an  efficient  and 
caring  manner,  recognizing  the 
constraints  in  the  current  fiscal  climate. 

The  first  phase  of  the  Project  is 
intended  to  create  a  dialogue  that 
provides  a  full  examination  of  how  well 
the  SSI  law  and  the  policies  developed 
by  SSA  to  implement  the  law  serve  the 
needy  aged,  blind,  and  disabled.  To 
begin  this  dialogue,  the  Commissioner 
involved  24  people  who  are  experts  in 
the  SSI  program  and/or  related  public 
policy  areas.  The  experts  represent  a 
wide  range  of  interests  regarding 
programs  that  serve  aged,  blind,  and 
disabled  persons.  Dr.  Arthur  S. 
Flemming.  former  Secretary  of  Health, 
Education  and  Welfare,  is  the 
chairperson.  The  Project  held  public 
meetings  in  Baltimore.  Maryland; 
Washington.  DC;  New  York  City.  New 
York;  Chicago.  Illinois;  Los  Angeles. 
California;  Montgomery.  Alabama:  and 
Atlanta.  Georgia.  These  meetings  were 
announced  in  the  Federal  Register  and 
individuals  were  invited  to  testify  either 
in  person  or  through  correspondence  to 
the  Project  staff.  During  these  meetings, 
the  public  as  well  as  the  experts  have 
expressed  their  individual  views  and 


concerns  about  the  SSI  program.  The 
purpose  of  this  initial  dialogue  was  to 
exchange  ideas  and  information  about 
the  program.  This  exchange  facilitated 
the  sharing  of  ideas  among  attendees' 
constituencies,  including  advocacy 
groups,  state  and  local  governments  and 
academicians. 

The  SSI  Modernization  Project  Staff 
now  publishes  the  following  paper  in  the 
Federal  Register  which  identifies  the 
major  issues  that  have  surfaced, 
summarizes  the  testimony  growing  out 
of  the  public  meetings  and  includes  the 
options  for  change  that  have  been 
identified  as  a  result  of  the  public 
testimony.  These  options  reflect 
possibilities  for  solution  of  issues  by 
participants  in  the  public  meetings  of  the 
experts  and  through  correspondence 
with  the  project  They  should  not  be 
identified  as  the  views  of  SSA  or  of  the 
SSI  Modernization  Project  experts. 
During  the  public  meetings.  239 
individuals  testified  on  their  own  behalf 
or  on  behalf  of  organizations  which  they 
represented.  In  addition,  approximately 
100  individuals  or  groups  wrote  to  the 
Project  to  provide  testimony  regarding 
the  problems  with  the  SSI  program  and 
to  offer  options  to  re'solve  these 
problems. 

In  some  cases,  the  status  quo  is  an 
option  which  has  been  advocated  by  the 
public.  The  status  quo  is  discussed  in 
each  section  imder  the  heading. 
"Current  Approach."  It  should  also  be 
noted  that  all  the  options  for  change 
would  require  legislation  unless  they  are 
specifically  identified  as  requiring  a 
regulatory  change  only. 

SSA  invites  the  public  to  comment  on 
the  issues  and  options  by  September  30. 
1991.  Comments  should  be  sent  to  the 
address  shown  above  for  the  SSI 
Modernization  Project  Commenters 
need  not  limit  their  remarks  to  the  issues 
or  options  presented  in  the  paper; 
additional  issues  with  proposed 
solutions  and  additional  options  to 
address  the  issues  contained  herein  may 
be  submitted.  Commenters  should  also 
feel  free  to  state  their  support  for  the 
status  quo  as  described  in  "Current 
Approach."  Commenters  may  choose  to 
respond  only  to  specific  topics  rather 
than  to  the  entire  paper.  It  would  be 
helpful  if  individuals  or  groups  would 
indicate  the  order  in  which  they  would 
like  to  see  implemented  the  various 
options  they  support  Responses  may  be 
hand  written. 

The  responses  will  be  used  by  the  SSI 
Modernization  Project  experts  at  their 
November  meeting  to  formulate  their 
indi\'idual  points  of  view  concerning 
which  options  they  support  and  which 
deserve  priority  consideration. 


Dated:  fuly  19. 1991. 

Peter  D.  Spencer. 

Executive  Staff  Director,  SSI  Modernization 
Project 
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Services  Provided  by  the  Social  Security 
Administration 

Background:  Between  1984  and  1990. 
SSA  underwent  a  planned  staff 
reduction  in  excess  of  17,000  positions. 
The  downsizing  ended  in  1990  but 
current  staffing  levels  remain 
approximately  21  percent  below  the  pre- 
1964  levels.  Over  the  same  period.  SSA's 
overall  workloads  either  remained 
constant  or  increased.  SSI  claims  based 
on  disability,  for  example,  increased  by 
more  than  20  percent 

The  Chairman  of  the  House  Ways  and 
Means'  Subcommittee  on  Social  Security 
recently  asked  the  Commissioner  of 
Social  Security  how  a  staff  increase  of 
6.000  would  improve  SSA's  services.  The 
Commissioner  responded  that  funds  for 
additional  staff  would  be  devoted  to 
priority  workloads  such  as  processing 
additional  disability  and  appellate 
cases;  processing  additional  workloads 
generated  by  provisions  of  recent 


legislation;  reducing  the  bus: 
800  number  service;  and  inci 
spent  in  field  offices  on  new 
postentitlement  actions,  and 
eligibility  reviews. 

Summary  of  Testimony  fn 
Hearings:  Witnesses  alleged 

Service  in  General.  The  lo 
employees  has  affected  SSA 
do  what  the  public  has  grow 
SSA  claims  representatives  i 
seem  to  want  to  help  people. 

"[T]he  lines  are  long,  the  n 
spent  with  each  applicant  ar 
(Legal  services  representativ 

"[T]he  single  most  imports 
that  can  be  made  to  humani: 
program  is  to  increase  sta^ii 
(Legal  services  panel] 

There  is  a  need  for  more  o 
However,  receipt  of  addition 
without  adequate  resources 
negative  impact  on  program 
staff  morale,  and  service  del 

Staff  Qualifications  and  T 
SSA  needs  more  and  better  t 
bilingual  workers.  Field  stafi 
disability  sensitivity  awaren 
and  better  understanding  of 
program  and  its  work  incenti 

Processing  Delays.  The  m< 
result  of  SSA  understa^mg  ii 
delay  in  processing  claims  a1 

Field  Offices  Lack  Privacy 
sake  of  employees  and  claim 
relatively  soundproof  privac; 
are  needed  around  claims 
representatives'  desks. 

"It  is  undignified  to  ask  pe 
about . . .  intimate  details  of 
without  any.  privacy  ....  perl 
seems  insignificant  yet  indiv 
dignity  is  never  insignificant, 
school  advocate  coordinator 

Computer  Modernization  1 
There  are  "repeated  input  er 
services  attorney)  and  staff  c 
not  have  time  to  repeat  the  p 
until  it  is  correct. 

"So  many  problems  are  ca 
mix-ups  on  the  computer."  W 
worker) 

Program  Integrity. 

"We  regret  that  the  oversij 
enforcement  of  the  represent 
program  seems  to  have  virtut 
disappeared"  (Adult  protect 
administrator) 

Teleservice  (800  Number)  't 
The  toll-free  number  system ; 
working.  Staff  shortages  havi 
more  busy  signals,  calls  not  \ 
returned,  and  lack  of  consist* 
infonnation  provided. 

What  Readers  May  Wish  i 
Those  responding  to  this  doc 
encouraged  to  share  their  vie 
especially  those  growing  out 
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Dated:  fuly  19. 1891. 

Peter  D.  Spencer, 

Executive  Staff  Director,  SSI  Modernization 
Project 
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Services  Provided  by  the  Social  Security 
Administration 

Background:  Between  1984  and  1990. 
SSA  underwent  a  planned  staff 
reduction  in  excess  of  17,000  positions. 
The  downsizing  ended  in  1990  but 
current  staffing  levels  remain 
approximately  21  percent  below  the  pre- 
1964  levels.  Over  die  same  period,  SSA's 
overall  workloads  either  remained 
constant  or  increased.  SSI  claims  based 
on  disability,  for  example,  increased  by 
more  than  20  percent. 

The  Chairman  of  the  House  Ways  and 
Means'  Subcommittee  on  Social  Security 
recently  asked  the  Commissioner  of 
Social  Security  how  a  staff  increase  of 
6.000  would  improve  SSA's  services.  The 
Commissioner  responded  that  funds  for 
additional  staff  would  be  devoted  to 
priority  workloads  such  as  processing 
additional  disability  and  appellate 
cases;  processing  additional  workloads 
generated  by  provisions  of  recent 


legislation;  reducing  the  busy  rate  on  the 
800  number  service;  and  increasing  time 
spent  in  field  offices  on  new  claims, 
postentitlement  actions,  and  continuing 
eligibility  reviews. 

Summary  of  Testimony  from  Public 
Hearings:  Witnesses  alleged  that — 

Service  in  General.  The  loss  of 
employees  has  affected  SSA's  ability  to 
do  what  the  public  has  grown  to  expect 
SSA  claims  representatives  no  longer 
seem  to  want  to  help  people. 

"[T]he  lines  are  long,  the  minutes 
spent  with  each  applicant  are  short" 
(Legal  services  representative) 

"[T]he  single  most  important  change 
that  can  be  made  to  humanize  the  SSI 
program  is  to  increase  staging  levels." 
(Legal  services  panel) 

There  is  a  need  for  more  outreach. 
However,  receipt  of  additional  claims 
without  adequate  resources  will  have  a 
negative  impact  on  program  objectives. 
staff  morale,  and  service  delivery. 

Staff  Qualifications  and  Training. 
SSA  needs  more  and  better  trained 
bilingual  workers.  Field  staff  need 
disability  sensitivity  awareness  training 
and  better  understanding  of  the  SSI 
program  and  its  work  incentives. 

Processing  Delays.  The  most  obvious 
result  of  SSA  understating  is  the  severe 
delay  in  processing  claims  at  all  stages. 

Field  Offices  Lack  Privacy.  For  the 
sake  of  employees  and  claimants  alike, 
relatively  soundproof  privacy  screens 
are  needed  around  claims 
representatives'  desks. 

"It  is  undignified  to  ask  people  to  talk 
about . . .  intimate  details  of  their  lives 

without  any.  privacy perhaps  this 

seems  insignificant,  yet  individual 
dignity  is  never  insignificant."  (Law 
school  advocate  coordinator) 

Computer  Modernization  Needed. 
There  are  "repeated  input  errors"  (legal 
services  attorney)  and  staff  often  does 
not  have  time  to  repeat  the  procedure 
until  it  is  correct. 

"So  many  problems  are  caused  by 
mix-ups  on  the  computer."  (Health  clinic 
worker) 

Program  Integrity. 

"We  regret  that  the  oversight  and 
enforcement  of  the  representative  payee 
program  seems  to  have  virtually 
disappeared."  (Adult  protective  services 
administrator) 

Teleservice  (800  Number)  System. 
The  toll-free  number  system  is  not 
working.  Staff  shortages  have  brought 
more  busy  signals,  calls  not  being 
returned,  and  lack  of  consistency  in 
information  provided. 

What  Readers  May  Wish  to  Consider 
Those  responding  to  this  document  are 
encouraged  to  share  their  views, 
especially  those  growing  out  of  actual 


experiences,  regarding  service 
deficiencies  and  their  recommendations 
for  overcoming  these  deficiencies. 

Adequacy  of  the  Income  Floor  in  the  SSI 
Program 

Current  Approach:  The  Report  of  the 
Senate  Finance  Committee  dated 
September  26, 1972  stated  that  the 
legislation  which  created  die  SSI 
program  would  "create  a  new  Federal 
program  administered  by  the  Social 
Security  Administration,  designed  to 
provide  a  positive  assurance  that  the 
Nation's  aged,  blind,  and  disabled 
people  would  no  longer  have  to  subsist 
on  below-poverty-level  incomes."  The 
initial  Federal  SSI  benefit  standard 
specified  that  all  individual  benefits 
would  be  determined  on  the  basis  of 
their  relationship  to  a  uniform  Federal 
floor.  'The  first  income  floor,  established 
in  1972,  was  below  the  poverty 
guideline. 

Although  the  SSI  program  created  a 
new,  uniform  benefit  standard.  Congress 
recognized  that,  because  of  variations  in 
living  costs,  nationwide  uniformity  of 
assistance  levels  was  not  necessarily 
appropriate  or  desirable.  States  were 
authorized  to  provide  benefits  which 
would  bring  the  income  of  beneficiaries 
in  their  States  above  the  Federal  income 
floor.  Because  Federal  SSI  benefits  are 
indexed  annually,  their  real  (and 
relative)  value  remains  largely 
unchanged  from  the  levels  established  in 
1974. 

The  current  Federal  benefit  standard 
or  income  floor  for  single  SSI  recipients 
with  tio  other  income  is  $407  per  month 
($4,884  annually).  It  is  $810  per  month 
($7,320  annually)  for  couples  with  no 
other  income. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

Current  benefits  are  inadequate.  The 
current  Federal  SSI  benefit  levels  are 
substantially  below  the  Federal  poverty 
levels. 

"The  amount  allowed  under  the  SSI 
program  is  simply  Inadequate  to  meet 
basic  human  needs  (food,  shelter, 
clothing,  etc.)"  (State  mental  health 
administrator) 

"The  amount  of  money  SSI  recipients 
receive  is  not  enough  to  live  on,  even  in 
rural  areas."  (Legal  services  attorney) 

Costs  in  today's  economy  have 
increased.  The  increase  in  the  cost  of 
living  for  the  aged,  blind  and  disabled  is 
much  greater  than  the  annual  increase 
In  the  SSI  benefit  levels. 

"There  is  no  way  in  today's  economy 
that  one  can  meet  his  basic  needs  for 
food,  shelter  and  clothing  on  that 
Income."  (Senior  citizens  activities 
administrator) 


'There  are  many  clients  who  are 
existing  on  minimal  financial  resources, 
who  are  in  fmancial  crisis  due  to  high 
rents  and  hiflammatory  costs,  including 
medical  expenses."  (Private  social 
services  coordinator) 

Quality  of  life  is  diminished.  An 
independent,  quality  life  style  cannot  be 
maintained  at  the  current  SSI  benefit 
level. 

"We  find  it  very  difficult  to  purchase 
clothing  or  enjoy  some  diversified 
entertainment  other  than  going  to  a 
senior  center."  (Senior  center 
representative) 

Many  SSI  recipients  "live  in  constant 
fear"  (SSI  recipient)  that  rent,  electric 
and  phone  bills  will  be  raised  or  that 
costly  household  repairs  will  be  needed. 
Many  have  to  "choose  between 
medicine,  food,  and  a  decent  place  to 
live."  (State  social  services  committee) 

SSI  benefit  should  be  raised. 
Participants  must  not  continue  to  subsist 
with  income  below  the  poverty  line. 

"We  urge  [SSA]  to  fulfill  the  original 
intent  of  the  SSI  program  by  increasing 
benefits  to  the  poverty  level  in  three 
steps  beginning  in  the  next  fiscal 
year*  *  *"  (Parent  volunteer) 

Poverty  guidelines  understate  costs 
but  may  be  the  only  useable  measure. 
The  poverty  guidelines,  an  overall 
standard  of  the  poverty  threshold,  are 
used  for  administrative  determinations. 
While  they  understate  the  true  costs  of  a 
minimal  standard  of  living,  the  poverty 
guidelines,  as  a  measure  of  SSI  benefit 
adequacy,  are  useful  because  they  are 
readily  available  and  they  are  widely 
recognized.  The  annual  1991  poverty 
guidelines  are  $6,620  for  one  person  and 
$8,880  for  two  persons. 

Options  for  Change 

1.  Raise  the  SSI  Federal  benefit 
standards  to  100  percent  of  the  poverty 
guideline  for  individuals  and  couples, 
and  achieve  that  by  three  equal 
incremental  increases  over  a  3-year 
period. 

The  annual  1991  SSI  Federal  benefit 
standard  for  an  individual  ($4,884)  is 
73.78  percent  qf  the  $8,620  annual  1991 
Federal  poverty  guideline  for  one 
person.  The  annual  1991  SSI  Federal 
benefit  standard  for  a  couple  ($7,320)  is 
82.43  percent  of  the  $8,880  annual  1991 
Federal  poverty  guideline  for  two 
persons.  In  1991  dollars,  the  SSI  Federal 
benefit  standards  for  1991-1994  would 
be: 
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Dollars  per  year 

Dollars  per 

IndMd- 
ual 

Coupht 

month 

ktdMd- 

Couple 

1991  .„ 

$4,864 
5.463 
6.041 
6,620 

$7,320 
7.839 
8.359 
6.880 

$407 
455 

fm 

551 

$610 
653 
696 
740 

1992 

1993 

1994 

Note:  The  actual  1992-1994  benefit 
stajidarda  would  be  adjusted  for  increases  in 
the  cost  of  living  relative  to  1991. 

2.  Same  as  option  1  above,  but  raise 
the  SSI  Federal  benefit  standards  to  110 
percent  of  the  poverty  guideline. 

In  1991  dollars,  the  SSI  Federal  benefit 
standards  for  1991-1994  would  be: 


Dollars  per  y«ar 

Dollars  per 

IndMd- 
ual 

Coiiple 

mooth 

Incfivid- 
ual 

Couple 

1991 

1992 

$4,884 
5.683 
6,482 
7,?fl? 

$7,320 
8.055 
6.959 
9.768 

$407 
473 
540 
606 

$610 
671 
746 
814 

1993... 

1994 

Note:  The  actual  1992-1994  benefit 
standards  would  be  adjusted  for  increases  in 
the  cost  of  living  relative  to  1991. 

3.  Same  as  options  1  and  2  above,  but 
raise  the  SSI  Federal  benefit  standard  to 
120  percent  of  the  poverty  guideline. 

In  1991  dollars,  the  SSI  Federal  benefit 
standards  for  1991-1994  would  be: 


Doaars  per  year 

Dollars  per 

IndMid- 
uiri 

Couple 

morrth 

Individ- 
ual 

Couple 

1991 

ISA? 

$4,884 
5.904 
6.925 
7.944 

$7,320 
8.431 
9.543 

10.656 

$407 
492 
577 
662 

$610 
702 
795 
888 

1993 „. 

1994 

Note:  The  actual  1992-1994  benefit 
standards  would  be  adjusted  for  increases  in 
the  cost  of  living  relative  to  1991. 

State  Supplementation  With  an 
Increased  Federal  Benefit 

Current  Approach:  States  use 
supplementary  payments  to  achieve 
more  adequate  benefits  for  their  aged, 
blind  and  disabled.  State  supplementary 
payments  allow  a  State  to  provide  a 
minimum  income  floor,  subsidize  certain 
living  arrangements,  and  serve  as  a  link 
to  Medicaid  eligibility  in  many  States. 
Over  2  million  SSI  recipients  (more  than 
40  percent)  receive  State  supplementary 
payments. 

The  amount  of  supplementation  varies 
significantly  from  State  to  State  as  do 
the  conditions  under  which  States 
provide  supplementary  payments.  For 


example,  California  has  a  number  of 
supplementation  levels  and  supplements 
nearly  all  of  its  SSI  recipients  in  a 
variety  of  living  arrangements;  in  that 
State,  most  total  benefits  (SSI  plus  State 
supplementary  payments)  are  greater 
than  the  Federal  poverty  level.  In 
contrast,  Texas  pays  no 
supplementation,  and  several  States 
only  supplement  individuals  in 
protected  living  arrangements. 

When  the  SSI  program  began,  some 
States  reduced  their  costs  by  reducing 
the  amount  of  supplementation  they 
paid  when  SSI  benefits  were  adjusted 
for  the  cost  of  living.  Some  recipients 
were  no  better  off  after  the  SSI  benefit 
was  increased.  To  avoid  this  benefit 
erosion,  the  SSI  statute  was  amended  in 
1976  to  require  States  to  pass  along  any 
SSI  increases.  That  is,  States  must 
maintain  their  supplementary  payment 
levels  or  the  total  amount  of 
supplementation  that  they  pay  from  year 
to  year  regardless  of  any  SSI  benefit 
adjustment  for  the  cost  of  living. 

Summary  of  Testimony  From  Public 
Hearings:  There  was  no  specific 
testimony  about  State  supplementation 
of  SSI  benefits  increased  to  reflect  an 
increment  of  the  Federal  poverty  level. 
However,  witnesses  did  allege  Qiat 
recipients  are  not  able  to  keep  up  with 
the  cost  of  living  in  Michigan  and 
California.  Those  States  reduced  some 
of  their  supplementary  payments  levels 
in  1991. 

Option  for  Change 

Eliminate  the  requirement  for  States  to 
maintain  State  supplementary  payments 

Most  State  payment  levels,  added  to 
the  current  SSI  level,  do  not  exceed  the 
Federal  poverty  level.  Increased  SSI 
benefits  tied  to  the  Federal  poverty  level 
would  subsume-most  of  the  needs  that 
are  met  at  present  by  State 
supplementary  payments.  However,  36 
States  and  the  District  of  Columbia 
currently  have  at  least  one 
supplementation  level  which  brings 
some  total  benefit  levels  above  the 
Federal  poverty  level. 

Assets/Resources 

Current  Approach:  The  SSI  program 
uses  the  value  of  a  person's  assets  as 
one  of  two  measures  of  need  in 
determining  eligibility.  The  other 
measure  of  need  is  income.  Assets  are 
things  a  person  owns.  "Resources"  is  the 
name  the  SSI  program  uses  to  identify 
the  assets  that  are  considered  when 
determining  eligibility.  An  individual  or 
a  couple  whose  countable  resources  are 
higher  than  the  limit  in  the  statute  are 
ineligible  for  SSI.  The  statutory  limit  for 


an  individual  is  $2,000.  The  limit  for  a 
couple  is  $3,000. 

Meaning  of  resources.  Resources  are 
cash,  other  personal  property  and  real 
property  that  an  individual  owns  and 
has  the  right  to  txim  into  cash  to  use  for 
his  own  basic  needs  of  food,  clothing, 
and  shelter.  Not  everything  a  person 
owns  is  a  resource.  A  person  may  own 
something  that  he  does  not  have  the 
right  to  turn  into  cash  or  use  for  his 
basic  needs.  These  things  are  a  person's 
assets,  but  they  are  not  resources  that 
the  SSI  program  uses  to  determine 
eligibihty. 

Countable  and  excludable  resources. 
Resources  that  count  against  the  limits 
are  called  "countable  resources." 
Examples  of  common  types  of  countable 
resources  are  cash,  nonhome  real 
property,  checking  and  savings 
accounts,  time  deposits,  stocks  and 
bonds,  and  property  agreements  and 
property  rights.  Not  all  resources  count 
against  the  statutory  limits  of  $2,000  and 
$3,000. 

The  statute  provides  that  some  items, 
called  resource  exclusions,  will  be 
excluded  in  whole  or  in  part  in 
determining  whether  resources  are 
within  the  $2,000/$3,000  limits.  A  partial 
list  of  these  items  includes:  the  home, 
household  goods  and  personal  effects. 
an  essential  automobile,  burial  spaces 
and  funds,  life  insurance,  retroactive  SSI 
and  Social  Security  benefits,  property 
essential  to  self-support  and  resources 
set  aside  as  part  of  a  plan  for  achieving 
self-support. 

Treatment  of  trusts.  Money  in  a  trust 
is  treated  according  to  the  basic  rules 
concerning  what  makes  an  asset  a 
resource  and  which  resources  count  In 
order  for  the  money  to  be  considered  the 
person's  resource,  the  person  must  be 
legally  able  to  go  into  the  trust  and  use 
the  money  for  his  support.  If  the  person 
cannot  legally  go  into  the  trust  and  use 
the  money  for  his  support,  the  money  is 
not  considered  to  be  his  resource.  These 
rules  allow  money  in  any  amount  to  be 
put  in  trust  for  an  individual  while  he  or 
she  remains  eligible  for  SSI. 

Transfer  of  assets.  If  a  person  gives 
away  something  he  owns  or  sells  it  for 
less  than  it  is  worth,  there  is  no  effect  on 
his  SSI  eligibility.  However,  the 
Medicaid  statute  provides  that  if  a 
person  gives  away  a  resource  or  sells  it 
for  less  than  its  value,  he  may  not  be 
eligible  for  Medicaid  covered  nursing 
services  for  up  to  30  months. 

Before  July  1. 1988.  if  a  person  gave 
away  something  or  sold  it  for  less  than  it 
was  worth,  the  difference  between  the 
fair  market  value  and  what  the  person 
received  was  counted  as  the  person's 
SSI  resource  for  24  months. 


Time-limited  resource  e; 
Some  resources  are  not  coi 
limited  number  of  months, 
1  to  9  months.  These  time-1 
exclusions  give  people  exti 
the  resources  before  they  a 
toward  the  SSI  limit.  Exam 
time-limited  exclusions  are 
SSI  and  Social  Security  pa; 
axe  excluded  for  6  months, 
payments  from  a  fund  esta 
State  to  aid  vicfimf,  of  crinn 
relocation  assistance  provi 
State  or  local  government  y 
excluded  for  9  months. 

Overpayments  due  to  ex 
resources.  When  a  person 
much  SSI  because  resourci 
the  statutory  limit  by  $50  o 
person  usually  does  not  ha 
back  the  SSI  unless  the  fai! 
the  excess  resources  in  a  ti 
was  willful  and  knowing. 

Reasons  for  resource  lin 
exclusions.  People  are  exp 
any  other  means  of  suppor 
personal  savings  and  prop( 
receiving  SSI. 

The  SSI  statute  and.regu 
out  certain  assets  and  reso 
special  treatment  The  idet 
resource  exclusions  is  that 
property  is  so  essential  to  i 
being  (for  example,  the  hoi 
lives  in)  that  its  owner  sho 
expected  to  sell  it  and  use 
meet  day-to-day  living  exp 
addition,  certain  funds  whi 
for.  or  set  aside  for,  special 
not  counted  in  the  SSI  prog 
example,  money  paid  to  a  ' 
crime  or  set  aside  for  buna 

There  is  a  crucial  conne( 
the  statutory  resource  limil 
amount  and  variety  of  reso 
exclusions.  The  role  of  res( 
exclusions  in  the  future  mu 
considered  in  light  of  how : 
resource  limits  are. 

Summary  of  Testimony  i 
Hearings:  Witnesses  allege 

Limits  are  too  low.  Savir 
or  $3,000  do  not  make  a  pel 
economically  secure.  The  S 
restrict  a  recipient's  ability 
savings  for  financial  suppo 
emergencies.  Increases  in  t 
limits  have  not  kept  pace  v 
in  the  Federal  benefit  rate. 

Exclusions  are  not  adeqi 
current  resource  exclusion! 
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an  individual  is  $2,000.  The  limit  for  a 
couple  is  $3,000. 

Meaning  of  resources.  Resources  are 
cash,  other  personal  property  and  real 
property  that  an  individual  owns  and 
has  the  right  to  turn  into  cash  to  use  for 
his  own  basic  needs  of  food,  clothing, 
and  shelter.  Not  everything  a  person 
owns  is  a  resource.  A  person  may  own 
something  that  he  does  not  have  the 
right  to  turn  into  cash  or  use  for  his 
basic  needs.  These  things  are  a  person's 
assets,  but  they  are  not  resources  that 
the  SSI  program  uses  to  determine 
eligibility. 

Countable  and  excludable  resources. 
Resources  that  count  against  the  limits 
are  called  "countable  resources." 
Examples  of  common  types  of  countable 
resources  are  cash,  nonhome  real 
property,  checking  and  savings 
accounts,  time  deposits,  stocks  and 
bonds,  and  property  agreements  and 
property  rights.  Not  all  resources  count 
against  the  statutory  limits  of  $2,000  and 
$3,000. 

The  statute  provides  that  some  items, 
called  resource  exclusions,  will  be 
excluded  in  whole  or  in  part  in 
determining  whether  resources  are 
within  the  $2,000/$3,000  limits.  A  partial 
list  of  these  items  includes:  the  home, 
household  goods  and  personal  effects, 
an  essential  automobile,  burial  spaces 
and  funds,  life  insurance,  retroactive  SSI 
and  Social  Security  benefits,  property 
essential  to  self-support  and  resources 
set  aside  as  part  of  a  plan  for  achieving 
self-support. 

Treatment  of  trusts.  Money  in  a  trust 
is  treated  according  to  the  basic  rules 
concerning  what  makes  an  asset  a 
resource  and  which  resources  count  In 
order  for  the  money  to  be  considered  the 
person's  resource,  the  person  must  be 
legally  able  to  go  into  the  trust  and  use 
the  money  for  his  support.  If  the  person 
cannot  legally  go  into  the  trust  and  use 
the  money  for  his  support,  the  money  is 
not  considered  to  be  his  resource.  These 
rules  allow  money  in  any  amount  to  be 
put  in  trust  for  an  individual  while  he  or 
she  remains  eligible  for  SSI. 

Transfer  of  assets.  If  a  person  gives 
away  something  he  owns  or  sells  it  for 
less  than  it  is  worth,  there  is  no  effect  on 
his  SSI  eligibility.  However,  the 
Medicaid  statute  provides  that  if  a 
person  gives  away  a  resource  or  sells  it 
for  less  than  its  value,  he  may  not  be 
eligible  for  Medicaid  covered  nursing 
services  for  up  to  30  months. 

Before  July  1, 1988,  if  a  person  gave 
away  something  or  sold  it  for  less  than  it 
was  worth,  the  difference  between  the 
fair  market  value  and  what  the  person 
received  was  counted  as  the  person's 
SSI  resource  for  24  months. 


Time-limited  resource  exclusions. 
Some  resources  are  not  counted  for  a 
limited  number  of  months,  ranging  fi-om 
1  to  9  months.  These  time-limited 
exclusions  give  people  extra  time  to  use 
the  resources  before  they  are  counted 
toward  the  SSI  limit.  Examples  of  these 
time-limited  exclusions  are:  Retroactive 
SSI  and  Social  Security  payments  which 
aie  excluded  for  6  months,  and 
payments  from  a  fund  established  by  a 
State  to  aid  vicfimr,  of  crime  or  certain 
relocation  assistance  provided  by  a 
State  or  local  government  which  are 
excluded  for  9  months. 

Overpayments  due  to  excess 
resources.  When  a  person  is  paid  too 
much  SSI  because  resources  exceeded 
the  statutory  limit  by  $50  or  less,  the 
person  usually  does  not  have  to  pay 
back  the  SSI  unless  the  failure  to  report 
the  excess  resources  in  a  timely  manner 
was  willful  and  knowing. 

Reasons  for  resource  limits  and 
exclusions.  People  are  expected  to  use 
any  other  means  of  support,  including 
personal  savings  and  property,  before 
receiving  SSI. 

The  SSI  statute  and  regulations  single 
out  certain  assets  and  resources  for 
special  treatment  The  idea  behind  the 
resource  exclusions  is  that  certain 
property  is  so  essential  to  one's  well- 
being  (for  example,  the  home  a  person 
lives  in)  that  its  owner  should  not  be 
expected  to  sell  it  and  use  the  cash  to 
meet  day-to-day  living  expenses.  In 
addition,  certain  funds  which  are  paid 
for,  or  set  aside  for,  special  purposes  are 
not  counted  in  the  SSI  program  (for 
example,  money  paid  to  a  victim  of  a 
crime  or  set  aside  for  burial  expenses). 

There  is  a  crucial  connection  between 
the  statutory  resource  limits  and  the 
amount  and  variety  of  resource 
exclusions.  The  role  of  resource 
exclusions  in  the  future  must  be 
considered  in  light  of  how  sufficient  the 
resource  limits  are. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

Limits  are  too  low.  Savings  of  $2,000 
or  $3,000  do  not  make  a  person 
economically  secure.  The  SSI  limits 
restrict  a  recipient's  ability  to  rely  upon 
savings  for  financial  support  and 
emergencies.  Increases  in  the  resource 
limits  have  not  kept  pace  with  increases 
in  the  Federal  benefit  rate. 

Exclusions  are  not  adequate.  The 
current  resource  exclusions  do  not  allow 
a  person  to  hold  enough  in  reserve  for 
future  needs.  The  burial  fund  exclusion 
of  $1,500  does  not  realistically  reflect  the 
price  of  a  funeral  today.  Many  young 
disabled  people  have  not  had  the 
opportunity  to  acquire  the  types  of 
resources  that  are  excluded  in  the  SSI 
program,  such  as  a  home. 


Individual  vs.  couple  limit  A  couple 
should  be  allowed  to  have  as  much 
countable  resources  as  currently 
allowed  for  two  individuals  (or  $4,000). 
On  the  other  hand,  while  a  couple  may 
have  more  unforeseen  expenses  than  an 
individual,  those  expenses  are  not 
always  twice  those  of  an  individual. 

Too  complicated.  The  resource  rules 
are  too  complicated  and  prevent  people 
from  understanding  and  participating  in 
the  SSI  program.  The  complexity 
contributes  to  a  sense  of  helplessness 
that  can  prevent  a  person  from  seeking 
assistance  in  the  first  place,  or  that  can 
discourage  a  recipient  from  seeking  a 
new  path  to  economic  independence. 
SSA  personnel  find  the  rules  are  so 
complicated  that  it  is  often  difficult  for 
them  to  provide  clear  and  simple 
explanations  to  the  public. 

Dignity  cannot  be  maintained.  The 
current  resource  limits  require  that  a 
person  sacrifice  dignity  in  exchange  for 
public  assistance. 

*****  (t]he  limitations  posed  on 
assets  virtually  assure  that  a  person  on 
SSI  will  continue  to  live  below  the 
poverty  level  *  *  *."  (Outreach 
program  director) 

"You  go  round  in  circles  trying  to 
figure  out  what  you  can  legally  do  to 
help  your  own  child  cope  with  a  very 
stingy  SSI  system."  (Mental  health 
alliance  chairperson) 

Disadvantages  the  elderly.  The 
current  resources  test  disadvantages  the 
elderly  who,  after  many  years  of 
struggling  to  save,  may  have 
accumulated  modest  savings.  Elderly 
persons  are  often  forced  to  spend  assets 
to  gain,  or  retain,  SSI  eligibility. 

Trust  policy.  Families  should  be 
allowed  to  set  up  trusts  to  provide 
supplemental  support  and  care  not 
covered  by  public  funds.  The  range  of 
purposes  for  which  trust  disbursements 
can  be  used  without  those 
disbursements  being  considered  income 
should  be  broader,  e.g.,  education, 
medical  care,  social  services,  and 
housing  costs. 

On  the  other  hand,  questions  were 
rciised  with  regard  to  the  fairness  and 
appropriateness  of  allowing  individuals 
with  large  amounts  of  property  to  have 
the  property  "sheltered"  to  gain  SSI 
eligibility.  Current  policy  favors 
individuals  in  families  with  large 
amounts  of  disposable  assets  and  those 
who  can  obtain  the  legal  assistance 
needed  to  set  up  a  trust. 

Transfer  of  assets  policy.  It  is  not 
appropriate  to  permit  individuals  to 
'*give  away"  large  amounts  of  assets 
and  become  eligible  for  SSI.  On  the 
other  hand,  people  are  not  motivated  to 
do  this  for  SSI;  they  really  do  it  for 
Medicaid,  where  penalties  do  apply. 


Options  for  Change 

1.  Resource  Limits 

(a)  Increase  resource  limits  to  $5,000  and 
$7,500  with  additional  changes  in 
exclusions 

Raise  the  resource  level  to  $5,000  for 
an  individual  and  $7,500  for  a  couple.  In 
addition,  exclude  up  to  $5,000  of  funds  in 
a  trust  and  count  the  rest,  regardless  of 
how  the  trust  is  set  up.  Eliminate  the 
current  exclusions  for  life  insurance  and 
burial  funds — such  items  would  offset 
the  $5,000  trust  limit  Maintain  all  other 
resource  exclusions. 

(b)  Increase  resource  limits  to  $7,000  and 
$10,500  with  little  change  in  other  rules 

Raise  the  resource  level  to  $7,000  for 
an  individual  and  $10,500  for  a  couple. 
Count  all  funds  in  a  trust  regardless  of 
how  the  trust  is  set  up.  Maintain  all 
current  resource  exclusions,  including 
the  life  insurance  and  burial  fund 
exclusions. 

(c)  Increase  resource  limits  to  $12,000 
and  $15,000  with  fewer  resource 
exclusions 

Raise  the  assets  level  to  $12,000  foi  an 
individual  and  $15,000  for  a  couple. 
Exclude  a  home,  an  essential  car, 
business  property  essential  for  self- 
support,  and  household  goods  and 
personal  effects.  Eliminate  all  other 
exclusions,  including  the  exclusions  fur 
life  insurance  and  burial  funds.  Do  not 
count  an  asset  that  is  not  readily 
convertible  to  cash,  such  as  real 
property.  Count  as  resources  funds  in  a 
trust  established  with  an  individual's  (or 
spouse's)  own  money  and  funds  in  a 
trust  established  with  judgment 
payments  when  the  settlement  order 
requires  that  the  funds  be  made 
available  for  general  needs. 

In  light  of  the  higher  assets  limits,  this 
option  restricts  the  types  of  trusts  thut 
would  be  excluded  horn  countable 
resources.  Funds  and  property  in  certain 
trusts  would  be  excluded  only  when 
trust  assets  are  intended  to  meet  the 
individual's  special  needs  beyond  the 
basic  needs  for  which  SSI  provides. 

2.  Time-Limited  Resource  Exclusions 

(a)  Change  the  current  periods  for  the 
time-limited  exclusions  to  9  months 

(b)  Change  the  current  periods  for  the 
time-limited  exclusions  to  12  months 

3.  A  "Sliding  Scale" approach  to  excess 
resources 

Resources  over  the  limit  would  result 
in  a  reduced  SSI  benefit  as  opposed  to 
across-the-board  ineligibihty.  Only 
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when  resources  were  significantly 
higher  would  a  person  lose  all  eligibility. 
This  option  can  be  implemented  using 
a  formula.  For  example,  using  the 
current  limit  of  $2X)00  for  an  individual, 
if  a  recipient's  countable  assets  were 
valued  at  $2,001-53,000,  the  Federal 
benefit  otherwise  payable  would  be 
reduced  by  20  percent  If  assets  totaled 
$3,001-$4,000,  benefits  would  be  reduced 
by  30  percent,  and  so  fortii.  Using  the 
above  formula,  the  individual  would 
become  ineligible  for  any  Federal 
benefit  if  countable  assets  exceeded 
$10,000.  The  percentages  can  be  higher 
or  lower  to  reflect  a  higher  or  lower 
asset  level. 

4.  Calculating  overpayments  that  result 
from  excess  resources 

The  amoiuit  of  an  overpayment 
resulting  from  excess  resources  would 
not  be  greater  than  the  maximum 
amount  that  the  individual's  resources 
exceeded  the  resource  limit.  Upon 
notification  that  countable  resources 
exceed  the  limit,  the  individual  would 
reduce  resources  below  the  limit  or  lose 
SSI  eligibility  on  a  prospective  basis. 

Unearned  Income 

Current  Approach:  The  SSI  program 
uses  two  measures  of  need:  income  and 
resources.  Income  is  used  to  determine 
whether  someone  is  eligible  for  benefits 
as  well  as  how  much  the  benefits  should 
be.  By  contrast,  resources  (certain  things 
people  own)  only  determine  whether 
someone  is  eligible  for  benefits;  they  do 
not  affect  the  actual  amount  of  benefits 
paid. 

Meaning  of  income.  Income,  in 
general,  is  anything  a  person  receives 
that  can  provide  food,  clothing,  or 
shelter.  Sometimes,  income  takes  the 
direct  form  of  food,  clothing,  or  shelter. 
More  often,  it  comes  in  the  form  of  cash 
(including  checks  and  electronic  funds 
transfers). 

Income,  under  the  statute,  is  either 
earned  or  unearned.  Earned  income 
comes  from  wages,  self-employment, 
and  similar  sources.  Unearned  income  is 
every  other  kind  of  income.  Examples  of 
common  types  of  unearned  income  are 
Social  Security  benefits,  veterans 
benefits,  rental  and  lease  income, 
interest  and  dividend  income,  and  "in- 
kind  support  and  maintenance"  (food, 
clothing,  and  shelter). 

Income  from  a  spouse  apparent. 
When  a  married  person  applies  for  SSI 
benefits,  part  of  the  husband's  or  »srife's 
income  may  count  as  if  it  belonged  to 
the  applicant.  Similarly,  if  a  chiLi 
applies  for  SSI  benefits,  part  of  the 
parents'  income  may  count  as  if  it 
belonged  to  the  child.  This  process  of 
counting  some  of  a  husband's,  wife's,  or 


parent's  income  is  called  "deeming," 
because  the  SSI  program  "deems"  part 
of  the  relative's  income  to  be  available 
for  the  support  of  the  applicant  or 
recipient. 

Exclusions  from  income,  faicome 
exclusions  provide  a  financial 
advantage  to  persons  who  receive 
certain  kinds  of  income.  The  Social 
Security  Act  provides  many  exclusions 
from  Income.  Other  exclusions, 
however,  are  found  in  other  statutes 
relating  to  specific  types  of  income. 
There  are  more  than  50  income 
exclusions  provided  by  law. 

The  $20  monthly  general  income 
exclusion.  The  first  $20  of  monthly 
income  does  not  count.  The  $20  was  set 
at  the  beginning  of  the  program.  It  has 
never  been  increased,  although  the 
Federal  benefit  standard  has  more  than 
tripled  since  it  was  first  set  in  1972.  The 
$20  is  subtracted  first  from  any 
unearned  income  a  person  has.  If  the 
person  has  less  than  $20  in  unearned 
income  (or  none  at  all),  any  remaining 
amount  of  the  $20  is  subtracted  from  any 
earned  income. 

Interest  and  dividends.  The  amounts 
of  interest  and  dividends  received 
usually  are  quite  small.  These  amounts 
count  as  income  unless  they  can  be 
excluded  under  a  provision  that  allows 
for  exclusion  of  income  that  is 
"infrequent  or  irregular"  or  under  the 
$20  monthly  general  income  exclusion. 

Often,  the  "infrequent  or  irregular" 
exclusion  cannot  apply,  even  when  the 
amount  of  the  interest  or  dividecJ  is 
very  small.  This  is  because  interest  and 
dividends  often  are  received  both 
"regularly"  and  "frequently."  To  be 
considered  "infrequent."  the  income 
must  be  received  no  more  than  once 
every  three  months  and  in  an  amount 
not  greater  than  $20. 

Parent-to-child  deeming  of  income. 
The  Secretary  of  Health  and  Human 
Services  determines,  through 
regulations,  how  much  of  a  parent's 
income  counts  as  an  SSI  child's  income. 

The  regulations  provide  three 
different  formulas  for  deeming  income 
from  the  parents  to  the  child.  In  all  three 
formulas,  an  amount  is  fu^t  subtracted 
from  the  parents'  income  for  any  other 
children  they  may  have.  This  allows  the 
parents  to  use  some  of  their  money  to 
support  these  other  children.  After  this 
subtraction  is  done,  tlie  three  formulas 
take  over.  If  all  remaining  income  of  the 
parents  is  earned  income,  one  formula 
applies.  If  all  remaining  income  is 
unearned  income,  a  second  formula 
applies.  If  the  remaining  income  is  a 
mixture  of  earned  and  unearned  income, 
a  third  formula  applies. 

Income  from  individually  held  Indian 
trust  land.  Many  Federal  statutes 


provide  for  the  exclusion  from  income  of 
payments  made  to  members  of  Indian 
tribes  and  groups.  There  is,  however,  no 
specific  exclusion  that  appUes  to  income 
derived  from  individually  held  Indian 
trust  land 

Individually  held  Indian  trust  land  is 
managed  by  the  Bureau  of  Indian  Affairs 
for  the  benefit  of  individual  Indian 
landowners.  It  may  generate  income, 
typically  from  agricultural  leases. 
Indians  receive  a  portion  of  the  lease 
income  in  proportion  to  the  amount  of 
land  they  own. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

The  $20  General  Income  Exclusion 

(a)  Has  lost  value.  The  exclusion  has 
lost  much  of  its  value  since  1972,  when 
the  amount  was  fixed  in  the  statute. 

It  should  be  increased  to  reflect  the 
increased  cost  oHiving  since  1972.  The 
increased  amount  should  be  adjusted  in 
the  future  for  inflation,  so  that  the  new 
amount  does  not  lose  its  relative  value 
as  prices  rise  in  the  years  to  come. 

(b)  Should  apply  only  to  unearned 
incotne.  The  concept  of  the  $20  genera] 
income  exclusion  should  be  changed. 
Instead  of  applying  it  to  either  unearned 
or  earned  income,  the  exclusion  would 
be  much  more  understandable  to  the 
public  if  it  applied  only  to  unearned 
income. 

Interest  and  Dividends 

(a)  Should  be  excluded.  Interest  and 
dividends  should  be  excluded  from 
income,  especially  given  the  current 
$2,000  limit  on  resources  an  individual 
recipient  may  own  to  be  eligible  for  SSI 
benefits.  The  very  small  amoimt  of 
interest  and  dividends  that  usually 
comes  from  such  resources  is  not  worth 
the  administrative  burden  of  keeping 
track  of  it.  The  exclusion  of  interest  and 
dividends  would  reward  SSI  recipients 
who  are  thrifty  and  who  try  to  save 
money. 

Some  interest  and  dividends  get 
excluded  under  the  "infrequent  or 
irregular"  exclusion,  while  other  interest 
and  dividends  must  be  counted,  when 
the  only  difference  is  how  often  the 
bank  or  company  chooses  to  pay  its 
interest  or  dividends.  Quarterly  and 
monthly  payments  should  be  excluded. 

(b)  Should  count  Interest  and 
dividends  should  continue  to  count  as 
income.  Counting  them  helps  to 
distinguish  the  greatpr  need.  If  the 
resource  limits  are  increased  in  the 
future,  it  will  be  even  more  important  to 
count  interest  and  dividends  as  income 
because  the  possible  amounts  received 
will  be  larger. 


Parent-to-Child  Deeming  o 

(a)  The  three  formulas  c\ 
do  not  always  produce  eqi 
reasonable  results.  Often,  i 
change  in  the  breakdown  c 
income  (e.g.,  from  a  mixtur 
and  unearned  income  to  oi 
income)  can  produce  a  ma; 
the  amount  of  income  deer 
child.  This  happens  becaui 
differences  between  the  fo 
in  these  two  situations. 

(b)  A  change  in  the  numl 
children  in  the  household  ( 
parents  have  a  baby)  can  \ 
on  the  SSI  benefit  that  is  o 
what  a  reasonable  person 
should  happen.  Often,  insti 
deeming  less  money  to  the 
after  the  baby's  birth,  mon 
be  deemed  because  of  the 
formulas  work. 

"Social  Security  should  trea 
earned  income  in  the  same  w{ 
earned  income  received  by  an 
[SSA]  should  not  penalize  a  d 
because  the  parent  has  only  e 
and  not  both  earned  and  unea 
|SSA|  should  not  penalize  a  d 
because  he  or  she  has  siblings 
(Advocacy  group  attorney] 

Individual  Indian  Trust  Im 

SSI's  treatment  of  such  i 
of  the  most  chronic  and  co 
problems  faced  by  Indian  i 
are  confused  by  the  incona 
having  such  money  count  i 
while  monies  from  other  e; 
Indian  lands  are  excluded 
The  income  virtually  alwa; 
unpredictable,  and  SSI  ber 
on  estimates  of  such  incon 
therefore,  often  inaccurate 
tribal  elders  may  assign  th 
the  income  to  a  tribal  credi 
repayment  of  a  previous  lo 
these  individuals  with  neit 
income  nor  SSI. 

Options  for  Change 

1.  The  $20  General  Income 

(a)  Index  the  general  incon 
for  inflation 

Set  its  value  at  one-seve: 
Federal  benefit  standard,  v 
is  indexed  for  inflation.  To 
amounts,  round  the  resultii 
the  nearest  multiple  of  $10. 

The  original  $20  general 
exclusion  represented  one- 
the  Federal  benefit  standai 
effect  in  January  1974,  whe 
began.  This  option  would  r 
ratio  that  existed  then. 

This  option  would  result 
immediate  increase  in  the  < 
$60.  based  on  the  current  1 
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provide  for  the  exclusion  from  income  of 
payments  made  to  members  of  Indian 
tribes  and  groups.  There  is.  however,  no 
specific  exclusion  that  applies  to  income 
derived  from  individually  held  Indian 
trust  land. 

Individually  held  Indian  trust  land  is 
managed  by  the  Bureau  of  Indian  Affairs 
for  the  benefit  of  individual  Indian 
landowners.  It  may  generate  income, 
typically  from  agricultural  leases. 
Indians  receive  a  portion  of  the  lease 
income  in  proportion  to  the  amount  of 
land  they  own. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

The  $20  General  Income  Exclusion 

(a)  Has  lost  value.  The  exclusion  has 
lost  much  of  its  value  since  1972.  when 
the  amount  was  fixed  in  the  statute. 

It  should  be  increased  to  reflect  the 
increased  cost  oriiving  since  1972.  The 
increased  amount  should  be  adjusted  in 
the  future  for  inflation,  so  that  the  new 
amount  does  not  lose  its  relative  value 
as  prices  rise  in  the  years  to  come. 

(b)  Should  apply  only  to  unearned 
income.  The  concept  of  the  $20  general 
income  exclusion  should  be  changed. 
Instead  of  applying  it  to  either  unearned 
or  earned  income,  the  exclusion  would 
be  much  more  understandable  to  the 
public  if  it  applied  only  to  unearned 
income. 

Interest  and  Dividends 

(a)  Should  be  excluded.  Interest  and 
dividends  should  be  excluded  from 
income,  especially  given  the  current 
$2,000  limit  on  resources  an  individual 
recipient  may  own  to  be  ehgible  for  SSI 
benefits.  The  very  small  amount  of 
interest  and  dividends  that  usually 
comes  from  such  resources  is  not  worth 
the  administrative  burden  of  keeping 
track  of  it.  The  exclusion  of  interest  and 
dividends  would  reward  SSI  recipients 
who  are  thrifty  and  who  try  to  save 
money. 

Some  interest  and  dividends  get 
excluded  under  the  "infrequent  or 
irregular"  exclusion,  while  other  interest 
and  dividends  must  be  counted,  when 
the  only  difference  is  how  often  the 
bank  or  company  chooses  to  pay  its 
interest  or  dividends.  Quarterly  and 
monthly  payments  should  be  excluded. 

(b)  Should  count  Interest  and 
dividends  should  continue  to  count  as 
income.  Counting  them  helps  to 
distinguish  the  greatpr  need.  If  the 
resource  limits  are  increased  in  the 
future,  it  will  be  even  more  important  to 
count  interest  and  dividends  as  income 
because  the  possible  amounts  received 
will  be  larger. 


Parent-to-Child  Deeming  of  Income 

(a)  The  three  formulas  currenUy  in  use 
do  not  always  produce  equitable  and 
reasonable  results.  Often,  a  slight 
change  in  the  breakdown  of  the  parents, 
income  {e.g.,  from  a  mixture  of  earned 
and  unearned  income  to  only  earned 
income]  can  produce  a  major  increase  in 
the  amount  of  income  deemed  to  the  SSI 
child.  This  happens  because  of  the 
differences  between  the  formulas  used 
in  these  two  situations. 

(b)  A  change  in  the  number  of  non-SSI 
children  in  the  household  (e.g.,  when  the 
parents  have  a  baby)  can  have  an  effect 
on  the  SSI  benefit  that  is  opposite  from 
what  a  reasonable  person  might  expect 
should  happen.  Often,  instead  of 
deeming  less  money  to  the  SSI  child 
after  the  baby's  birth,  more  money  must 
be  deemed  because  of  the  way  the 
formulas  work. 

"Social  Security  should  treat  a  parent's 
earned  income  in  the  same  way  it  treats 
earned  income  received  by  an  SSI  recipient. 
[SSA]  should  not  penahze  a  disabled  child 
because  the  parent  has  only  earned  income 
and  not  both  earned  and  unearned  income. 
(SS.A)  should  not  penalize  a  disabled  child 
because  he  or  she  has  siblings  in  the  home." 
(Advocacy  group  attorney) 

Individual  Indian  Trust  Income 

SSI's  treatment  of  such  income  is  one 
of  the  most  chronic  and  complex  SSI 
problems  faced  by  Indian  elderly.  They 
are  confused  by  the  inconsistency  of 
having  such  money  count  as  income, 
while  monies  from  other  excluded 
Indian  lands  are  excluded  from  income. 
The  income  virtually  always  is 
unpredictable,  and  SSI  benefits  based 
on  estimates  of  such  income  are, 
therefore,  often  inaccurate.  Further, 
tribal  elders  may  assign  their  rights  to 
the  income  to  a  tribal  credit  program  as 
repayment  of  a  previous  loan,  leaving 
these  individuals  with  neither  the  trust 
income  nor  SSI. 

Options  for  Change 

1.  The  $20  General  Income  Exclusion 

(a)  Index  the  general  income  exclusion 
for  inflation 

Set  its  value  at  one-seventh  of  the 
Federal  benefit  standard,  which  already 
is  indexed  for  inflation.  To  avoid  odd 
amounts,  round  the  resulting  value  to 
the  nearest  multiple  of  $10. 

The  original  $20  general  income 
exclusion  represented  one-seventh  of 
the  Federal  benefit  standard  that  took 
effect  in  January  1974,  when  the  program 
began.  This  option  would  restore  the  1:7 
ratio  that  existed  then. 

This  option  would  result  in  an 
immediate  increase  in  the  exclusion  to 
$60,  based  on  the  current  1991  Federal 


benefit  standard.  If  the  Federal  benefit 
standard  were  increased  to  100, 110,  or 
120  percent  of  the  1991  poverty  guideline 
of  $6,620  for  one  person,  the  general 
exclusion  would  rise  as  follows: 


Year 

lOOpercmt 

110  percent 

120  percent 

1992 

1993 
1994 

$60 
70 
80 

$70 
80 
90 

$70 
80 
90 

Note:  The  actual  1992-1994  exclusion 
amounts  would  be  adjusted  for  increases  in 
the  cost  of  Uving  relative  to  1991.  (See 
"Adequacy  of  the  Income  Floor".) 

(b)  Index  the  exclusion  for  inflation  as  in 
Option  l.a.  above,  but  apply  the 
exclusion  only  to  unearned  income 

This  option  assumes  a  companion 
increase  in  the  basic  earned  income 
exclusion,  so  that  no  recipient  would 
lose  SSI  benefits  as  a  result  of  the 
change. 

2.  Interest  and  Dividends 

(a)  Exclude  from  income  all  interest  and 
dividends 

Under  current  resource  limits  ($2,000 
for  an  individual,  $3,000  for  a  couple), 
monthly  interest  at  a  5  percent  rate  of 
return  would  yield  less  than  $9  for  an 
individual  and  $13  for  a  couple. 

(b)  Count  interest  and  dividends,  but 
only  if  the  resource  limits  are  increased 
significantly  or  the  Federal  benefit 
standard  is  increased  to  the  poverty 
level  or  higher 

3.  Parent-to-Child  Deeming 

Adopt,  for  use  in  all  parent-to-child 
deeming  situations,  the  current  formula 
used  when  the  parents  have  both  earned 
and  unearned  income. 

The  single  formula  would  provide  the 
same  exclusions  to  the  parental  income 
as  apply  to  a  recipient's  own.  It  also 
would  provide  a  deduction  equal  to  the 
Federal  benefit  standard  for  an 
individual  or  a  couple  in  recognition  of 
the  needs  of  the  parent  or  parents.  This 
formula  would  yield  deemed  income  no 
greater  than  that  obtained  using  the 
other  two  methods  now  in  use. 

Only  a  regulatory  change  is  needed  to 
implement  diis  option.  On  July  8, 1991, 
the  Secretary  of  Health  and  Human 
Services  published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register  (58 
FR  30884}  to  initiate  such  a  change.  The 
period  for  public  comment  on  the 
proposed  rule  closes  September  6, 1991. 

4.  Individual  Indian  Trust  Income 

Exclude  up  to  $4,000  per  year  per 
individual  of  income  derived  from 
individually  held  Indian  land  (as 


proposed  in  S.  754,  a  bill  now  pending  in 
Congress). 

In-Kind  Support  and  M^tenance 

Current  Approach:  One  type  of 
income  that  the  SSI  program  considers 
is  "in-kind  support  and  maintenance." 
In-kind  support  and  maintenance  is  any 
food,  clothing,  or  shelter  that  is  given  to 
a  person  or  that  the  person  receives 
because  someone  else  pays  for  it 
Shelter  means  room,  rent,  mortgage 
payments,  real  property  taxes,  heating 
fuel,  gas,  electricity,  water,  sewerage, 
and  garbage  collection  services.  There 
are  two  rules  for  valuing  in-kind  support 
and  maintenance:  The  one-third 
reduction  rule  and  the  presumed 
maximum  value  rule. 

One-third  reduction  rule.  The  one- 
third  reduction  rule  applies  when  an  SSI 
individual  lives  in  someone  else's 
household  and  receives  both  food  and 
shelter  from  that  person.  The  value  of 
one-third  of  the  Federal  benefit  rate  is 
counted  as  additional  income,  instead  of 
determining  the  actual  dollar  value  of 
the  food  and  shelter  received.  The  result 
is  that  the  SSI  benefit  is  reduced  by  one- 
third. 

An  SSI  claimant  is  not  living  in 
another  person's  household  if  he  owns 
the  home  he  lives  in,  has  rental  liability, 
is  receiving  noninstitutional  care  such  as 
in  a  foster  care  home,  pays  his  pro  rata 
share  of  household  operating  expenses. 
or  if  all  the  people  who  live  in  the 
household  receive  public  assistance 
payments.  In  addition,  a  person  is  not 
living  in  another  person's  household  if 
he  only  receives  food  or  shelter  (but  not 
both)  from  the  other  person. 

Presumed  maximum  value  rule.  When 
an  SSI  individual  receives  food,  clothing, 
or  shelter  (from  someone  with  whom  he 
lives  or  does  not  live)  but  the  one-third 
reduction  rule  does  not  apply,  the 
presumed  maximum  value  rule  is  used. 
The  value  of  any  food,  clothing,  or 
shelter  a  person  receives  is  presumed  to 
be  worth  a  maximum  of  one-third  the 
Federal  benefit  rate  plus  the  amount  of 
the  general  income  exclusion  ($20). 

This  amount  is  counted  as  imeamed 
income  unless  the  presumed  maximum 
value  is  higher  than  the  actual  value  of 
the  food,  clothing,  or  shelter  received.  In 
such  a  case,  the  actual  amount  received 
is  counted  as  unearned  income. 

Discovering  in-kind  support  and 
maintenance.  To  make  determinations 
about  in-kind  support  and  maintenance, 
many  personal  questions  are  asked 
about  the  person's  living  arrangements 
when  he  applies  for  SSI  and  periodically 
thereafter  when  his  eligibility  is 
redetermined.  These  include  questions 
about  the  household  operating  expenses. 
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the  number  and  relationship  of  other 
household  members,  and  any  help  die 
household  may  receive  to  meet 
expenses.  Questions  are  also  asked  of 
and  statements  obtained  from  other 
hoBsehold  members,  even  though  these 
other  people  may  not  be  applying  for  SSI 
benefits  themselves.  Because  of  an 
jnfmite  variety  of  hving  arrangements,  it 
is  very  comphcated  for  SSA  to  figiu^  the 
amounts  of  in-kind  support  and 
maintenance  to  charge  and  for 
recipients  to  understand  why  they  are 
being  charged  those  amounts. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

Family  support  The  in-kind  support 
and  maintenance  rules  act  as  a 
disincentive  to  family  members  helping 
each  other.  The  rules  are  in  direct 
conflict  with  other  government  programs 
which  encourage  family  involvement 

"Because  SSI  reduces  benefits  or 
denies  eligibihty  to  people  who  are 
living  in  the  home  of  another,  this  only 
serves  to  create  further  financial 
hardship  for  the  family  of  the  elderly  or 
disabled  and  discourages  family 
support  This  situation  encourages 
institutionalization,  which  is  a  much 
more  expensive  alternative  to  home 
caregiving." 
(Outreach  program  coordinator) 

Intimidation.  Potential  SSI  eligibles  do 
not  apply  because  they  fear  the  loss  of 
financial  support  they  currently  receive 
from  their  families,  and  because  they  do 
not  wish  to  go  through  the  application 
process  that  intrudes  into  their  families' 
lives. 

Unmet  needs.  Individuals  have  other 
expenses  in  addition  to  food,  clothing, 
and  shelter.  When  they  are  charged  in- 
kind  support  and  maintenance  because 
they  fail  to  pay  their  pro  rata  share  of 
the  household  operating  expenses,  they 
are  often  placed  in  the  position  of 
having  to  choose  between  paying  these 
other  expenses  or  paying  their  full  pro 
rata  share  of  household  expenses 
leaving  little  or  no  money  left  to  cover 
their  other  expenses.  For  recipients  in 
high-cost  areas  the  reduction  in  benefits 
only  puts  them  further  behind 
economically.  This  makes  them  more 
dependent  on  others  for  their  support 
and  often  lowers  their  self-esteem. 

Distinguishing  private  from  public 
support.  Public  support  such  as  a  public 
housing  subsidy  or  food  stamps,  is 
excluded  from  iuccme.  Counting  support 
and  maintenance  provided  by  family  or 
friends  is  unfair  because  it  penalizes 
those  who  get  help  from  private  rather 
than  public  sources. 

Consistency  with  other  programs. 
Other  pubUc  assistance  pro-ams  like 
Aid  to  Families  with  Dependent 
Children  do  not  count  in-kind  support 


and  maintenance.  It  is  confusing  that 
this  type  of  help  is  counted  for  SSI  but 
not  for  other  Federal  assistance. 

Administrative  relief  SSA  employees 
find  that  determining  whether  an  SSI 
claimant  receives  in-kind  support  and 
maintenance  and  its  value  is  one  of  the 
most  complex  and  time-consuming  tasks 
they  face.  An  inordinate  amount  of  time 
is  spent  developing  this  area.  The 
complexity  of  the  rules  makes  it  very 
difficult  to  explain  to  recipients  the 
effect  of  in-kind  support  and 
maintenance  on  the  amount  of  their 
benefits. 

Target  available  funds.  In-kind 
support  and  maintenance  does  provide 
the  SSI  program  with  a  way  to  account 
for  provision  of  an  individual's  needs  by 
others.  It  should  not  be  ignored  when 
program  dollars  are  limited.  It  is  a  way 
of  directing  available  funds  to  those 
who  are  in  greatest  need. 

Options  for  Change 

1.  Eliminate  Counting  In-kind  Support 
and  Maintenance 

The  SSI  income  test  would  include 
only  a  claimant's  actual  cash  income. 
There  would  be  no  reduced  benefit 
based  on  receipt  of  food,  clothing,  or 
shelter. 

2.  Adopt  a  'Flat  Fee"  Approach 

Under  this  option,  when  a  person  pays 
an  amount  at  least  equal  to  one-fourth 
the  Federal  benefit  rate  toward  food 
and /or  shelter,  there  would  be  no  in- 
kind  support  and  maintenance  counted 
as  income  to  an  SSI  individual.  If  the 
individual  does  not  pay  that  amount,  the 
difference  between  one-fourth  the 
Federal  benefit  and  what  he  pays  would 
be  charged  as  in-kind  support  and 
maintenance. 

Couples 

Current  Approach:  The  statute  has 
aiways  distinguished  between  eligibility 
for  individuals  with  and  without  eligible 
spouses.  An  individual  with  an  eligible 
spouse  is  paid  based  on  a  Federal 
.  benefit  standard  which  is  one  and  a  half 
times  the  individual  standard.  An 
eligible  couple  has  a  resource  limit 
which  is  one  and  a  half  times  the 
resource  limit  for  an  individual.  This 
distinction  can  be  traced  to  the  Social 
Security  benefit  programs  in  which  a 
spouse  is  entided  to  a  benefit  equal  to 
half  the  benefit  paid  to  the  wage  earner. 
The  difference  is  also  based  on  the 
premise  that  two  people  can  live 
together  more  economically  than  if  each 
lived  alone.  As  a  result,  some  members 
of  a  couple  receive  less  SSI  benefits 
than  if  they  were  eligible  as  two 
individuals. 


Holding  out.  The  SSI  statute  also 
provides  that  two  people  who  are  not 
legally  married  but  who  hold  themselves 
out  to  the  community  as  married  are 
treated  as  a  couple.  This  provision  is 
known  as  "holding  out" 

Eligibility  unit.  The  couple  as  an 
eligibihty  unit  is  a  concept  that  carries 
throughout  the  program.  When  two 
members  apply  for  SSI,  they  do  so  with 
a  single  application.  When  SSA 
determines  eligibility  for  a  couple,  they 
add  together  all  countable  income  and 
subtract  it  from  the  couple's  benefit 
standard  to  determine  payment  amount 
The  total  is  divided  equally  and  paid  in 
separate  checks. 

Income  exclusions  are  applied 
differendy  to  couples  than  they  are  to 
individuals.  Each  individual  receives  a 
$20  general  income  exclusion  and  a  $65 
earned  income  exclusion.  In  contrast  a 
couple,  as  a  unit,  receives  one  $20 
general  exclusion  and  one  $65  earned 
income  exclusion. 

Couples  are  also  treated  differently 
with  respect  to  resource  exclusions.  A 
couple  may  have,  for  example,  only  one 
automobile  excluded  for  necessary 
transportation  and  have  a  total  of  $2,000 
excluded  in  household  goods  and 
personal  effects.  In  contrast  two 
individuals  may  each  have  an 
automobile  excluded  and  may  each 
have  $2,000  in  excluded  personal  items. 

When  members  of  a  couple  separate. 
When  members  of  a  couple  separate, 
they  are  treated  as  individuals  the  first 
full  month  of  separadon.  If  the  members 
of  a  couple  separate  and  get  back 
together  frequenUy.  SSA  must  make 
adjustments  to  payment  and  eligibility 
status. 

Some  advantages.  Some  people  are 
better  off  as  a  result  of  the  "couples" 
rules.  A  person  whose  income  or 
resources  are  too  high  for  eligibility  as 
an  individual  may  be  eligible  as  a 
member  of  a  couple.  This  can  happen 
when  the  spouse's  income  and  resources 
are  low.  For  example,  Mr.  Johnson 
receives  a  Social  Security  benefit  of 
$550.  His  disabled  wife  has  no  income. 
Mr.  Johnson  is  not  eligible  for  SSI  as  an 
individual  because  his  income  is  too 
high  for  the  Federal  benefit  standard  of 
$407.  But,  if  Mr.  and  Mrs.  Johnson  are 
treated  as  a  couple,  they  are  eligible  for 
a  monthly  benefit  of  $80.  ($550  less  $20 
general  income  exclusion =$530;  $610 
(couple's  Federal  benefit 
standard) -$530=$80.)  The  second 
advantage  is  that  (in  most  States) 
treating  Mr.  and  Mrs.  Johnson  as  a 
couple  allows  them  both  to  be  eligible 
for  Medicaid. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  thai — 


Marriage  penalty.  The  coup 
benefit  standard  creates  a  sig 
disincentive  to  marriage.  This 
especially  true  when  two  indi 
recipients  who  receive  full  be 
consider  getting  married.  Thei 
individuals  would  probably  h 
reduce  their  level  of  resource! 
adjust  to  the  lower  couple's  b 
standard.  Others  testified  tha 
married  couples  who  are  una! 
survive  financially  divorce  ea 
they  each  can  receive  an  indi' 
benefit. 

"Choose  between  economic 
and  living  in  a  morally  and  le; 
sanctioned  relationship."  (Me 
retardation  director) 

Work  disincentive.  Both  m« 
couple  are  discouraged  from  > 
because  a  couple  gets  only  on 
earned  income  exclusion. 

Individual  expenses.  Two  p 
actually  have  double  expense 
sick,  both  need  clothes,  both  i 
work  expenses. 

Social  norms.  Continued  tre 
married  individuals  as  couple 
consistent  with  social  expectt 
Married  couples  traditionally 
support  to  each  other  and  poc 
assets  to  pay  expenses.  It  ma; 
inappropriate  to  break  the  liri 
the  SSI  couple's  benefit  and  tl 
Security  spouse's  benefit 

Options  for  Change 

1.  Change  the  Definition  of  a  ( 

(a)  Eliminate  the  concept  o) 
out." 

Individuals  who  live  togethi 
not  legally  married  would  be ' 
two  individuals.  The  current  t 
of  married  couples  would  con 

(b)  Treat  any  two  individua 
live  together  as  a  couple. 

Any  two  individuals  who  si 
household  would  be  treated  a 
regardless  of  their  marital  sta 

(c)  Eliminate  the  idea  ofcoi 
Members  of  couples  would 

as  individuals. 

2.  Increase  the  Income  Exclus 
Couples 

The  current  couple  structun 
maintained  but  each  member- 
would  have  a  full  set  of  exclui 

3.  Retain  the  Couple  Structun 
an  Increased  Benefit  Standan 
Increased  Exclusions 

The  couple  structure  would 
but  each  member  would  get  a 
exclusions  and  the  couple's  b< 
standard  would  be  increased. 

This  option  is  based  on  ina 
benefit  payable  to  an  individu 
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Holding  out.  The  SSI  statute  also 
provides  that  two  people  who  are  not 
legally  married  but  who  hold  themselves 
out  to  the  community  as  married  are 
treated  as  a  couple.  This  provision  is 
known  as  "holding  out." 

Eligibility  unit.  The  couple  as  an 
eligibihty  unit  is  a  concept  that  carries 
throughout  the  program.  When  two 
members  apply  for  SSI.  they  do  so  with 
a  single  application.  When  SSA 
determines  eligibility  for  a  couple,  they 
add  together  all  countable  income  and 
subtract  it  from  the  couple's  benefit 
standard  to  determine  payment  amount 
The  total  is  divided  equally  and  paid  in 
separate  checks. 

Income  exclusions  are  applied 
differendy  to  couples  than  they  are  to 
individuals.  Each  individual  receives  a 
$20  general  income  exclusion  and  a  $65 
earned  income  exclusion.  In  contrast,  a 
couple,  as  a  unit,  receives  one  $20 
general  exclusion  and  one  $65  earned 
income  exclusion. 

Couples  are  also  treated  differently 
with  respect  to  resource  exclusions.  A 
couple  may  have,  for  example,  only  one 
automobile  excluded  for  necessary 
transportation  and  have  a  total  of  $2,000 
excluded  in  household  goods  and 
personal  effects.  In  contrast,  two 
individuals  may  each  have  an 
automobile  excluded  and  may  each 
have  $2,000  in  excluded  personal  items. 

When  members  of  a  couple  separate. 
When  members  of  a  couple  separate, 
they  are  treated  as  individuals  the  first 
full  month  of  separation.  If  the  members 
of  a  couple  separate  and  get  back 
together  frequently,  SSA  must  make 
adjustments  to  payment  and  eligibility 
status. 

Some  advantages.  Some  people  are 
better  off  as  a  result  of  the  "couples" 
rules.  A  person  whose  income  or 
resources  are  too  high  for  eligibility  as 
an  individual  may  be  eligible  as  a 
member  of  a  couple.  This  can  happen 
when  the  spouse's  income  and  resources 
are  low.  For  example,  Mr.  Johnson 
receives  a  Social  Security  benefit  of 
$550.  His  disabled  wife  has  no  income. 
Mr.  Johnson  is  not  eligible  for  SSI  as  an 
individual  because  his  income  is  too 
high  for  the  Federal  benefit  standard  of 
$407.  But,  if  Mr.  and  Mrs.  Johnson  are 
treated  as  a  couple,  they  are  eligible  for 
a  monthly  benefit  of  $80.  ($550  less  $20 
general  income  exclusion =$530;  $610 
(couple's  Federal  benefit 
standard) -$530=$80.)  The  second 
advantage  is  that  (in  most  States] 
treating  Mr.  and  Mrs.  Johnson  as  a 
couple  allows  them  both  to  be  eligible 
for  Medicaid. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 


Marriage  penalty.  The  couple's 
benefit  standard  creates  a  significant 
disincentive  to  marriage.  This  is 
especially  true  when  two  individual 
recipients  who  receive  full  benefits 
consider  getting  married.  These 
individuals  would  probably  have  to 
reduce  their  level  of  resoiu-ces  as  well  as 
adjust  to  the  lower  couple's  benefit 
standard.  Others  testified  that  some 
married  couples  who  are  unable  to 
survive  financially  divorce  each  other  so 
they  each  can  receive  an  individual's 
benefit. 

"Choose  between  economic  survival 
and  living  in  a  morally  and  legally 
sanctioned  relationship."  (Mental 
retardation  director) 

Work  disincentive.  Both  members  of  a 
couple  are  discouraged  from  Working 
because  a  couple  gets  only  one  $65 
earned  income  exclusion. 

Individual  expenses.  Two  people 
actually  have  double  expenses:  both  get 
sick,  both  need  clothes,  both  may  have 
work  expenses. 

Social  norms.  Continued  treatment  of 
married  individuals  as  couples  is 
consistent  with  social  expectations. 
Married  couples  traditionally  provide 
support  to  each  other  and  pool  their 
assets  to  pay  expenses.  It  may  be 
inappropriate  to  break  the  link  between 
the  SSI  couple's  benefit  and  the  Social 
Security  spouse's  benefit. 

Options  for  Change 

1.  Change  the  Definition  of  a  Couple 

(a)  Eliminate  the  concept  of  "holding 
out." 

Individuals  who  live  together  but  are 
not  legally  married  would  be  treated  as 
two  individuals.  The  current  treatment 
of  married  couples  would  continue. 

(b)  Treat  any  two  individuals  who 
live  together  as  a  couple. 

Any  two  individuals  who  share  a 
household  would  be  treated  as  a  couple 
regardless  of  their  marital  status. 

(c)  Eliminate  the  idea  of  couple. 
Members  of  couples  would  be  treated 

as  individuals. 

2.  Increase  the  Income  Exclusions  for 
Couples 

The  current  couple  structure  would  be 
maintained  but  each  member  of  a  couple 
would  have  a  full  set  of  exclusions. 

3.  Retain  the  Couple  Structure  But  With 
an  Increased  Benefit  Standard  and 
Increased  Exclusions 

The  couple  structure  would  remain 
but  each  member  would  get  a  full  set  of 
exclusions  and  the  couple's  benefit 
standard  would  be  increased. 

This  option  is  based  on  increasing  the 
benefit  payable  to  an  individual  to  a 


percentage  of  the  poverty  guideline:  for 
example:  100  percent,  110  percent,  or  120 
percent.  A  comparable  increase  would 
apply  to  couples  by  basing  the  couple's 
benefit  on  the  ''poverty  guideline  for  two 
persons"  and  raising  that  benefit  to  the 
same  percentage  of  the  poverty 
guideline  as  the  individual  benefit.  (See 
"Adequacy  of  the  Income  Floor".) 

This  option  would  make  the  couple's 
benefit  approximately  134  percent  of  the 
individual's  benefit  standard. 

Definition  of  "Substantial  Gainful 
Activity" 

Current  Approach:  To  be  eligible  for 
supplemental  security  income  benefits 
based  on  disability,  a  person  must  be 
disabled  or  blind  as  defined  in  the  SSI 
statute.  The  law  defines  disability  as  the 
inability  to  do  "substantial  gainful 
activity"  by  reason  of  a  medically 
determinable  physical  or  mental 
impairment[8)  which  can  be  expected  to 
result  in  death  or  which  has  lasted  or  is 
expected  to  last  for  a  continuous  period 
of  not  less  than  12  months. 

Once  a  person  meets  the  initial 
supplemental  security  income  eligibility 
requirements,  however,  substantial 
gainful  activity  is  no  longer  part  of  the 
definition  of  disability.  Work  impacts 
SSI  post-eligibility  only  firom  the 
standpoint  of  benefit  offset  Cash 
payments  are  offset  $1  for  every  $2  of 
earned  income  after  applying 
appropriate  income  exclusions. 

Substantial  gainful  activity,  as  defined 
by  the  Secretary,  is  any  significant 
physical  or  mental  activity  in 
employment  or  self-employment 
Generally,  earnings  above  a  specific 
amount  currentiy  $500  per  month  after 
deducting  the  cost  of  impairment-related 
work  expenses  and  subsidized  earnings, 
represent  work  at  the  substantial  gainful 
activity  level. 

Earnings  that  are  not  direcUy  related 
to  a  person's  productivity  are  treated  as 
subsidized  earnings  because  the  true 
value  of  the  person's  services  is 
significantly  less  than  the  earnings 
received.  Work  in  special  employment 
situations  such  as  sheltered  workshop, 
transitional  and  supported  employment 
is  evaluated  under  the  substantial 
gainful  activity  guidelines  only  after 
deducting  the  cost  of  impairment-related 
work  expenses  and  subsidized  earnings. 
However,  such  work  can  be  substantial 
gainful  activity  if  the  value  of  a  person's 
services  is  over  $500  per  month  despite 
these  deductions. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

Working  disabled  poor  are  denied 
benefits.  The  Supplemental  Security 
Income  Program  is  an  inadequate 
maintenance  program  designed  to  keep 


the  disabled  poor  and  dependent,  with 
penalties  for  finding  work  or  other 
outside  resources.  The  medical  field 
encourages  people  with  disabilities  to 
live  and  work  as  normal  a  life  as 
possible,  but  when  a  person  follows  this 
advice,  it  has  an  adverse  effect  on 
meeting  SSA's  eligibility  requirements. 

"(WJorking  men  who  are  seriously  ill 
with  verified  terminal  diseases  have 
been  rejected  by  the  system  sometimes 
two  or  three  times."  (Outreach  worker) 

"[W]e  have  a.growing  phenomenon  in 
America  called  the  working  poor  who 
are  disabled  •  •  •  have  no  insurance 
*  *  *  do  not  have  very  much  in  terms  of 
medical  documentation."  (Legal  service 
attorney) 

"[T]he  client  currentiy  is  earning  $860 
net  wages.  We  requested  an  initial  SSI 
apphcaUon  for  this  chent  and  •  •  • 
[were]  advised  that  we  could  not  apply 
for  SSI  benefits.  If  the  client  stopped 
working  she  could  reapply  for  SSI  and 
based  on  her  disability  of  mental 
retardation  could  return  to  work;  receive 
SSI  benefits  at  a  reduced  rate  with 
medical  card  and  still  be  entitied  to  earn 
over  $1,300  per  month."  (Representative 
payee  agency) 

Policy  is  contradictory.  Although 
work  under  a  certain  level  does  not 
count  as  substantial  gainful  activity 
under  current  rules,  this  exclusion  does 
not  address  the  contradiction  in  policy 
which  now  exists:  To  get  on  the 
supplemental  security  income  rolls,  an 
individual  must  not  be  able  to  work;  but 
onbe  on  the  supplemental  security 
income  rolls,  an  individual  is 
encouraged  to  work.  A  change  to  the 
definition  of  substantial  gaiiiful  activity 
will  make  the  eligibility  test  for 
disability  closer  to  the  post-eligibility 
test.  This  would  create  more  equality  in 
the  program  and  encourage  more 
supplemental  security  income  people  to 
remain  at  work. 

Option  for  Change 

Change  the  definition  of  "substantial 
gainful  activity"  in  the  SSI  program  to 
recognize  that  persons  with  disabilities 
may  work.  To  estabUsh  initial  eligibility 
to  SSI  an  individual  would  be 
considered  to  be  earning  at  the 
substantial  gainful  activity  level  only  if 
he/she  is  earning  above  the  substantial 
gainful  earnings  level  (generally  $500  per 
month),  without  the  significant  support 
services. 

Under  this  proposal,  SSI  recipients 
who  work  using  significant  supports 
would  not  be  considered  to  be  doing 
substantial  gainful  activity.  Work 
activity  with  significant  support  serviaes 
would  be  disregarded,  without 
consideration  of  the  actual  value  of  the 
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person's  services  in  employment  or  self- 
employment  in  terms  of  disability 
evaluation.  Wages  and  self-employment 
income  would  still  count  in  terms  of 
evaluating  need  and  determining  the 
benefit  amount 

Significant  support  services  can 
include,  but  are  not  limited  to: 

(a)  Attendant  care  on-the-job  or 
substantial  attendant  care  to  prepare  for 
work; 

(b)  Use  of  a  job  coach  in  a  sheltered 
employment  situation; 

(c)  Job-related  support  services,  such 
as  those  furnished  through  transitional 
employment  programs  for  persons  with 
mental  illness;  and 

(d)  Employer  accommodations  which 
create  a  highly  specialized  environment 
not  normally  found  in  the  competitive 
job  market. 

In  determining  if  work  is  substantial 
gainful  activity,  SSA  would  continue  to 
disregard  the  cost  of  impairment-related 
work  expenses  when  calculating  the 
individual's  earnings. 

Worik  Incentives 

Current  Approach:  Work  Incentives 
are  rules  which  are  meant  to  encourage 
people  who  want  to  work  to  do  so  by 
allowing  them  to  keep  some  of  their  SSI 
and  Medicaid.  Many  of  the  current  SSI 
work  incentives  are  exceptions  to  the 
regular  income  and  resource  counting 
rules.  Under  the  work  incentive  rules, 
portions  of  a  recipient's  income  and 
resources  are  excluded.  Specifically,  the 
Social  Security  Act  allows  for  the 
exclusion  ot 

(a)  The  earned  income  of  a  child  who 
is  a  student  subject  to  limits  set  by  the 
Secretary  (c^l^rently  $400  per  month  and 
$1,620  per  year). 

(b)  The  first  $65  of  a  person's  earned 
income,  plus  any  portion  of  the  $20 
general  income  exclusion  not  applied  to 
the  person's  unearned  income. 

(c)  Amounts  of  earned  income  a 
person  with  a  disabiUty  uses  to  pay  for 
certain  work  expenses  the  person  has 
because  of  the  disability.  These 
expenses  are  known  as  impairment- 
related  work  expenses  and  may  include 
things  like  special  equipment  or  certahi 
transportation  costs. 

(d)  Half  of  a  person's  remaining 
earned  income  after  the  above 
exclusions  are  applied. 

(e)  Any  portion  of  the  earned  Income 
of  a  person  who  is  blind  which  is  used 
to  pay  expenses  related  to  earning  the 
income.  "These  are  called  blind  work 
expenses.  The  expenses  do  not  have  to 
be  related  to  the  person's  blindness — 
they  only  have  to  be  work  related. 
Examples  of  these  expenses  include 
taxes,  dog  guide  expenses,  meals  bought 
during  work  hours,  etc. 


(f)  Income  (earned  or  unearned]  or 
resources  which  a  blind  or  disabled 
person  uses  to  fulfill  an  approved  plan 
for  achieving  self-support.  This  plan  is 
written  specifically  for  the  individual. 
The  plan  allows  the  person  to  set  aside 
income  or  resources  for  a  period  of  time 
to  pay  for  things  needed  to  reach  a  job 
goal  A  plan  may  be  used  to  pay  for 
things  like  training,  an  education,  job 
coaching,  equipment  etc. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

Difficult  rules  to  understand.  The 
income  and  resource  counting  rules  are 
complex  and  difficult  for  SSI  recipients 
to  understand. 

Two  sets  of  rules  apply.  People  who 
get  both  SSI  and  Social  Security  must 
deal  with  different  rules  under  each 
program,  making  it  doubly  difficult  to 
understand  the  consequences  of 
working. 

Rules  vary.  Different  rules  apply  to 
each  category  (i.e..  aged,  blind,  and 
disabled)  of  SSI  beneficiaries. 

Need  for  transition.  A  recipient  should 
be  allowed  a  period  of  time  to  get  use  to 
a  job  before  his  or  her  benefits  are 
reduced.  The  Social  Security  Disabihty 
Insurance  Program  has  a  trial  work 
period  during  which  a  person  may  earn 
over  $200  for  9  months  without  losing 
any  benefits.  However,  this  may  result 
in  a  sudden  reduction  in  benefits  at  the 
end  of  the  period. 

Earned  income  exclusion  is  low.  The 
$65  earned  income  exclusion  is  too  low. 
It  should  be  increased  to  $200  which  is 
the  same  as  the  amount  needed  to  earn 
a  Social  Security  trial  work  period 
month.  Also.  $200  is  approximately  the 
amount  the  earned  income  exclusion 
would  be  if  the  original  $65  figure  were 
indexed  for  inflation. 

Continuing  disability  reviews.  Some 
recipients  are  afraid  to  go  back  to  work 
because  they  fear  that  they  could  lose 
their  benefits  when  a  continuing 
disability  review  is  conducted. 

Note:  Continuing  disability  reviews  ara 
conducted  to  determine  if  a  person  is  still 
disabled.  Some  reviews  are  triggered  by  a 
work  attempt.  Other  reviews  are  conducted 
periodically  based  on  the  nature  of  the 
person's  disability;  In  these  reviews,  the  fact 
that  a  person  has  worked  or  is  working  can 
affect  the  review  decision. 

Impairment-related  work  expenses. 
The  impairment-related  work  expense 
rule  should  be  changed  so  it  is  more  like 
the  blind  work  expense  rule. 

Note:  Under  current  rules,  a  person  wtjo  is 
disabled  may  only  exclude  expenses  he  or 
she  has  because  of  the  disability.  A  person 
who  is  blind  may  exclude  any  work  expense, 
regardless  of  whether  it  is  related  to  the 
person's  blindness.  For  example,  a  person 
who  is  blind  may  exclude  any  transportation 


expense  but  a  person  with  a  disability  may 
only  exclude  transportation  costs  which  a 
non-disabled  person  would  not  have.  In 
addition,  a  person  who  is  blind  may  exclude 
the  amount  of  the  taxes  deducted  irom  his  or 
her  pay;  a  person  who  is  disabled  cannot 
exclude  taxes. 

Unemployment  and  workers' 
compensation.  When  a  person  loses  his 
or  her  job  and  collects  imemployment 
compensation  or  workers' 
compensation,  the  SSI  benefit  is 
lowered.  This  happens  because  these 
other  benefits  are  considered  tineamed 
income  and  are  not  subject  to  the  same 
exclusions  as  the  person's  earnings  had 
been.  The  effect  is  that  the  person  loses 
his  or  her  job  and  is  then  worse  off 
financially  because  the  unemployment 
or  workers'  compensation  is  counted 
differently  than  the  prior  earnings. 

Rules  don 't  apply  to  aged.  Aged, 
blind,  and  disabled  individuals  all 
should  be  permitted  to  benefit  from  the 
same  work  incentives. 

A  plan  for  achieving  self-support  is 
time-limited.  The  SSI  regulations  limit 
the  length  of  a  plan  for  achieving  self- 
support  to  36  months  (48  months  if  a 
lengthy  educational  or  training  program 
is  involved).  This  is  not  enough  time  for 
some  people,  especially  when  their 
disability  interferes  with  completion  of 
the  plan. 

Options  for  Change 

1.  Conduct  a  Demonstration  to 
Determine  the  Impact  of  the  Following 
Rule  Changes 

(a)  Recipients  woidd  be  entitled  to  a 
work  attempt  period  during  which  all  of 
their  earnings  are  excluded. 

(b)  The  earned  income  exclusion 
would  be  raised  from  $65  to  $200  and  the 
SSI  benefit  would  be  reduced  by  $1  for 
every  $3  (instead  of  the  current  $1  for 
every  $2)  earned  over  the  $200  level 

The  increased  exclusion  amount 
would  be  intended  to  compensate  for 
work  expenses  which  the  recipient  has. 
Therefore,  this  exclusion  would  replace 
all  of  the  existing  earned  income 
exclusions  except  for  the  student  earned 
income  exclusion  and  plans  for 
achie\'ing  self-support  Individuals 
whose  actual  work  expenses  are  more 
than  the  amount  of  earnings  excluded 
(i.e..  more  than  $200  plus  two-thirds  of 
the  remaining  income)  could  have  an 
individual  exclusion  computed  which 
would  exclude  the  person's  actual  work 
expenses.  All  work-related  expenses 
would  be  excluded  regardless  of 
whether  they  are  disability  related, 
similar  to  the  current  blind  work 
expense  exclusion,  and  they  would  be 
available  to  all  SSI  recipients. 


(c)  Continuing  disability  re 
triggered  by  work  activity  wi 
eliminated  and  scheduled  mc 
reviews  for  working  recipien 
deferred  for  3  years  after  beg 
work. 

(d)  Unemployment  compel 
workers'  compensation,  sick 
other  similar  benefits  receive 
of  recent  work  activity  woiU( 
as  earned  income  rather  thar 
income. 

(e)  The  time  limit  for  comp 
plan  for  achieving  self-suppo 
eliminated. 

(f)  Individuals  who  receive 
based  on  age  would  be  eligib 
work  incentives. 

These  elements  are  intendi 
used  together.  However,  com 
invited  as  to  whether  a  partit 
element  should  or  should  not 
included  in  the  revised  packs 
incentives. 

Under  this  option,  the  Soci 
Administration  would  test  th 
package  of  work  incentives  a 
scale  to  determine  if  it  would 
result  in  more  recipients  worl 
end  of  the  test  the  Social  Set 
Administration  could  then  mi 
changes  to  the  package  as  ne 
before  seeking  legislation  for 
implementation. 

2.  Pursue  Legislation  Withou 
Conducting  a  Demonstration 

Under  this  option,  the  Socii 
Administration  would  not  tes 
package,  but  would  seek  legi: 
implement  it  nationwide. 

Other  Work  Incentives  Chan] 

Current  Approach:  In  addit 
various  exceptions  to  the  inc( 
counting  rules,  the  SSI  progra 
other  work  Incentives  which 
affect  the  benefit  amount.  Th( 
significant  are  sections  1619  ( 
of  the  Social  Security  Act  Th 
allow  a  woriting  SSI  recipient 
maintain  eligibility  for  SSI  an 
Medicaid. 

To  establish  SSI  eligibility, 
cannot  be  performing  signific 
physical  or  mental  activities  i 
profit.  This  is  known  as  subst 
gainful  activity.  Usually,  earn 
over  $500  per  month  Indicate 
gainful  activity.  Once  a  perso 
received  at  least  1  month  of  "i 
SSI  benefits,  he  or  she  can  co 
qualify  under  section  1619(a) 
earnings  are  more  than  the  su 
gainful  activity  level  (i.e.,  ean 
over  $500  per  month).  Section 
allows  recipients  who  earn  m 
the  substantial  gainful  activit; 
continue  to  receive  cash  bene 
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expense  but  a  person  with  a  disability  may 
only  exclude  transportation  costs  which  a 
non-disabled  person  would  not  have.  In 
addition,  a  person  who  is  blind  may  exclude 
the  amount  of  the  taxes  deducted  horn  his  or 
her  pay;  a  person  who  is  disabled  cannot 
exclude  taxes. 

Unemployment  and  workers' 
compensation.  When  a  person  loses  his 
or  her  job  and  collects  unemployment 
compensation  or  workers' 
compensation,  the  SSI  benefit  is 
lowered.  This  happens  because  these 
other  benefits  are  considered  unearned 
income  and  are  not  subject  to  the  same 
exclusions  as  the  person's  earnings  had 
been.  The  effect  is  that  the  person  loses 
his  or  her  job  and  is  then  worse  off 
financially  because  the  unemployment 
or  workers'  compensation  is  counted 
differenUy  than  the  prior  earnings. 

Rules  don 't  apply  to  aged.  Aged, 
blind,  and  disabled  individuals  all 
should  be  permitted  to  benefit  from  the 
same  work  incentives. 

A  plan  for  achieving  self-support  is 
time-limited.  The  SSI  regulations  limit 
the  length  of  a  plan  for  achieving  self- 
support  to  36  months  (48  months  if  a 
lengthy  educational  or  training  program 
is  involved).  This  is  not  enough  time  for 
some  people,  especially  when  their 
disability  interferes  with  completion  of 
the  plan. 

Options  for  Change 

1.  Conduct  a  Demonstration  to 
Determine  the  Impact  of  the  Following 
Rule  Changes 

(a)  Recipients  would  be  entitled  to  a 
work  attempt  period  during  which  all  of 
their  earnings  are  excluded. 

(b)  The  earned  income  exclusion 
would  be  raised  from  $65  to  $200  and  the 
SSI  benefit  would  be  reduced  by  $1  for 
every  $3  (instead  of  the  current  $1  for 
every  $2)  earned  over  the  $200  leveL 

The  increased  exclusion  amount 
would  be  intended  to  compensate  for 
work  expenses  which  the  recipient  has. 
Therefore,  this  exclusion  would  replace 
all  of  the  existing  earned  income 
exclusions  except  for  the  student  earned 
income  exclusion  and  plans  for 
achie\-ing  self-support  Individuals 
whose  actual  work  expenses  are  more 
than  the  amount  of  earnings  excluded 
(i.e.,  more  than  $200  plus  two-thirds  of 
the  remaining  income]  could  have  an 
individual  exclusion  computed  which 
would  exclude  the  person's  actual  work 
expenses.  All  work-related  expenses 
would  be  excluded  regardless  of 
whether  they  are  disability  related, 
similar  to  the  current  blind  work 
expense  exclusion,  and  they  would  be 
available  to  all  SSI  recipients. 


(c)  Continuing  disability  reviews 
triggered  by  work  activity  would  be 
eliminated  and  scheduled  medical 
reviews  for  working  recipients  would  be 
deferred  for  3  years  after  beginning 
work. 

(d)  Unen^loyment  compensation, 
workers'  compensation,  sick  pay,  and 
other  similar  benefits  received  because 
of  recent  work  activity  would  be  treated 
as  earned  income  rather  than  unearned 
income. 

(e]  The  time  limit  for  completing  a 
plan  for  achieving  self-support  would  be 
eliminated. 

(f]  Individuals  who  receive  benefits 
based  on  age  would  be  eligible  for  all 
work  incentives. 

These  elements  are  intended  to  be 
used  together.  However,  comments  are 
invited  as  to  whether  a  particular 
element  should  or  should  not  be 
included  in  the  revised  package  of  work 
incentives. 

Under  this  option,  the  Social  Security 
Administration  would  test  the  new 
package  of  work  incentives  on  a  small 
scale  to  determine  if  it  would  actually 
result  in  more  recipients  working.  At  the 
end  of  the  test,  the  Social  Security 
Administration  could  then  make 
changes  to  the  package  as  necessary 
before  seeking  legislation  for  national 
implementation. 

2.  Pursue  Legislation  Without 
Conducting  a  Demonstration 

Under  this  option,  the  Social  Security 
Administration  would  not  test  the  new 
package,  but  would  seek  legislation  to 
implement  it  nationwide. 

Other  Work  Incentives  Changes 

Current  Approach:  In  addition  to  the 
various  exceptions  to  the  income 
counting  rules,  the  SSI  program  has 
other  work  incentives  which  do  not 
affect  the  benefit  amount.  The  most 
significant  are  sections  1619  (a)  and  (b) 
of  the  Social  Security  Act  These  rules 
allow  a  working  SSI  recipient  to 
maintain  eligibility  for  SSI  and/or 
Medicaid. 

To  establish  SSI  eligibility,  a  person 
cannot  be  performing  significant 
physical  or  mental  activities  for  pay  or 
profit.  This  is  known  as  substantial 
gainful  activity.  Usually,  earnings  of 
over  $500  per  month  indicate  substantial 
gainful  activity.  Once  a  person  has 
received  at  least  1  month  of  "regular" 
SSI  benefits,  he  or  she  can  continue  to 
qualify  under  section  1619(a]  when 
earnings  are  more  than  the  substantial 
gainful  activity  level  (i.e.,  earnings  are 
over  $500  per  month].  Section  1619(a] 
allows  recipients  who  earn  more  than 
the  substantial  gainful  activity  level  to 
continue  to  receive  cash  benefits  as  long 


as  their  disability  continues  and  they 
meet  all  other  SSI  program 
requirements.  Unlike  the  Social  Security 
Disability  Insurance  program,  benefits 
are  not  stopped  because  the  person 
shows  the  ability  to  work. 

If  a  working  SSI  recipient's  total 
income  is  too  hi^  to  allow  a  payment 
the  recipient  may  continue  to  qualify  for 
Medicaid  under  section  1619(b].  To 
qualify,  the  person's  unearned  income 
(including  the  income  of  a  spouse  which 
is  deemed  to  the  recipient)  must  be  low 
enough  that  the  person  would  receive  an 
SSI  payment  if  he  or  she  was  not 
working.  The  person  must  also  need 
Medicaid  in  order  to  work  and  not  have 
enough  earnings  to  replace  the  benefits 
he  or  she  would  lose  if  SSI  eligibility 
were  lost. 

Some  States  make  their  own  Medicaid 
eligibility  decisions.  In  these  States,  if 
the  person  loses  Medicaid  eligibility 
under  the  State's  rules  before  qualifying 
for  section  1619,  the  State  is  not  required 
to  provide  Medicaid  when  the  person 
becomes  eligible  under  section  1619.  In 
addition,  when  determining  Medicaid 
eligibility,  these  States  do  not  always 
exclude  income  or  resources  which  are 
excluded  for  SSI  purposes. 

States  are  not  required  to  pay  a 
supplementary  payment  to  someone 
who  receives  benefits  under  section 
1619(a).  Currently,  most  States  which 
supplement  regular  SSI  payments  pay  a 
supplement  in  section  1619(a)  cases; 
eight  do  not. 

Summary  of  Testimony  from  Public 
Hearings:  Witnesses  alleged  that — 

Some  lose  Medicaid.  Working 
recipients  in  certain  States  do  not 
benefit  from  section  1619  since  they  may 
actually  lose  their  Medicaid  before 
qualifying  for  section  1619. 

Spousal  income  should  not  count  A 
spouse's  income  should  not  be  counted 
when  determining  a  person's  eligibility 
under  section  1619(b). 

States  should  supplement  1619 
payments.  States  should  be  required  to 
supplement  1619(a)  payments  if  they 
supplement  regular  SSI  payments. 

Prior  month  of  regular  eligibility 
required.  A  person  must  first  receive  a 
regular  SSI  payment  for  1  month  before 
qualifying  for  section  1619.  Because  of 
this  rule,  many  persons  who  lose  their 
Social  Security  benefits  because  they 
are  earning  above  the  substantial 
gainful  activity  level  are  not  able  to 
establish  SSI  eligibility  under  section 
1619  if  they  had  not  already  ri>ceived  a 
regular  SSI  payment. 

State  Medicaid  exclusions  may  differ. 
Twelve  States  make  their  own  Medicaid 
eligibility  decisions  according  to  their 
own  rules  instead  of  the  Social  Security 
Administration  making  the  Medicaid 


decision  based  on  SSI  eUgibiUty  rules. 
When  making  Medicaid  eligibility 
decisions,  those  States  may  count 
resources  which  are  excluded  for  SSI 
under  a  plan  for  achieving  self-support. 

Recipients  cannot  save  earnings. 
Recipients  are  not  able  to  save  money 
from  their  earnings  for  future  life  needs 
such  as  buying  a  home. 

Options  for  Change 

1.  Provide  Medicaid  Under  Section  1619 
to  all  Working  Individuals. 

This  option  would  modify  section  1619 
to  provide  Medicaid  to  all  individuals 
with  earned  income,  as  opposed  to  just 
those  who  exceed  the  substantial  gainful 
activity  level  or  who  are  ineligible  due 
to  earnings,  which  are  the  current 
section  1619  eligibility  criteria. 

2.  Disregard  Deemed  Income  of  a 
Spouse  When  Determining  an 
Individual's  Continued  Medicaid 
Eligibility  Under  Section  1619(b) 

Under  this  option,  only  the  person's 
own  income  would  be  considered  to 
determine  if  he  or  she  were  eligible 
under  section  1619(b). 

3.  Require  States  Which  Supplement 
Regular  SSI  Payments  to  Supplement 
Payments  Under  Section  1619(a) 

4.  Provide  SSI  Benefits  for  Individuals 
Who  Lose  Their  Social  Security 
Benefits  Due  to  Substantial  Gainful 
Activity 

5.  Do  not  Count  Resources  Set  Aside 
Under  a  Plan  for  Achieving  Self-Support 
When  Determining  Medicaid  Eligibility 
in  States  Which  Make  Their  Own 
Medicaid  EJigilfility  Decisions  Using 
Their  Own  Rules 

Currentiy.  in  the  12  States  which  make 
Medicaid  eligibihty  decisions  using  their 
own  r.tles,  a  person  can  set  aside 
resources  under  a  plan  for  achieving 
self-support  and  become  eligible  for  SSI. 
HoweX'er,  the  State  may  still  count  the 
resource  when  making  the  Medicaid 
el'^ibility  decision  and  the  person  may 
not  be  eligible  for  Medicaid  even  though 
he  or  she  gets  SSI.  This  change  would 
eliminate  tliat  consequence. 

6.  A  How  Working  Recipients  to  Put 
Some  of  Their  Earnings  in  an  Excluded 
"Independence  Account"  Which  Could 
Be  Used  Only  for  Specified  Purposes 
Such  as  Purchasing  a  Home  or  Vehicle  ■ 

Role  of  SSA  Field  ORice  Versus  Role  of 
Disability  Determination  Services  In 
Initial  Disability  CUims  Intake  Process 

Current  Approach:  The  initial  SSI 
disability  claims  intake  process  involves 
the  information  gathering  activities  by 
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SSA  field  o^ces  when  a  person  files  an 
application  for  disability  benefits.  The 
information  gathered  during  this  process 
is  essential  to  claims  adjudication  and 
the  disability  decision.  It  Includes  the 
claimant's  statement  regarding  how  the 
alleged  impairment  affects  work  and 
daily  activities.  Additionally,  critical 
SSA  field  office  employee  observations 
of  the  claimant  are  recorded.  The 
information  not  only  allows  the  State 
disability  determination  services  to 
initiate  medical  development  it  helps 
them  tailor  development  requests  for 
information  from  both  medical  and,  if 
appropriate,  nonmedical  sources. 

Claims  for  SSI  disability  benefits  are 
usually  initiated  through  contact  with  a 
teleservice  center.  The  teleservice 
center,  in  most  instances,  mails  the 
Disability  Report  (Form  SSA-3368)  to 
the  claimant  for  completion  and 
schedules  an  interview  at  the  local  field 
office.  The  interview  is  conducted  by  a 
claims  representative,  either  in  person 
or  by  telephone. 

During  the  interview  the  basic 
application  forms  are  reviewed  with  the 
claimant  and  completed.  These  forms 
are  designed  primarily  to  elicit 
nondisability  factors  of  entitlement 
Form  SSA-3368  also  is  finally  completed 
at  this  time.  Information  provided  on  the 
SSA-3368  includes  descriptions  of  the 
claimant's  impairments  and  activities  of 
daily  living,  the  claimant's  medical 
ciources,  and  the  interviewer's 
observations  regarding  the  claimant's 
overall  condition.  Along  with  the  SSA- 
3368,  the  applicant  completes  a  form 
authorizing  SSA  to  obtain  medical 
evidence  from  the  claimant's  treating 
sources.  The  disability  claims  file  is  then 
forwarded  to  the  disability 
determination  services  for  review  and  a 
disability  determination.  Although  State 
organizations,  the  disability 
determination  services  are  funded  by 
SSA  and  base  their  determinations  on 
Federal  statutes  and  SSA  rules  and 
regulations  governing  the  disability 
program. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that— 

Delays  in  the  process:  Delays  in  the 
disability  adjudicative  process  are 
caused,  in  part  by  nonspecific  or 
incomplete  disability  information 
obtained  from  the  claimant  by  SSA  field 
office  employees  at  the  time  of  claims 
intake.  To  complete  the  informational 
requirements,  the  disability 
determination  services  must  often 
recontact  the  claimant  by  telephone.  In 
some  cases,  impairments  go 
undiscovered,  resulting  in  inappropriate 
decisions,  or  are  discovered  late  in  die 
process,  resulting  in  processing  delays. 
At  the  same  time,  claimants'  failure  to 


provide  all  information  relevant  to  their 
claims  is  caused  by  a  lack  of 
understanding  as  to  what  is  required  to 
establish  disabihty  under  the  Social 
Security  Act 

Face-to-face  contact  A  face-to-face 
interview  between  the  claimant  and  a 
knowledgeable  public  employee  is  a 
means  of  improving  the  process.  It 
would  provide  a  more  complete 
assessment  of  the  claimant's  overall 
condition. 

"(TJhese  interviews  are  especially 
important  for  evaluating  a  claimant's 
subjective  allegations  of  pain."  (Legal 
assistance  attorney) 

"(S]ome  claimants  deny  psychological 
problems  and  only  indicate  minor 
physical  ailments  on  their  application 
•  *  *We  have  clients  who  are 
delusional  and  indicate  on  their 
application  jobs  and  training  they  have 
never  had  or  they  overstate  the  training 
or  job  experience  making  them  appear 
to  be  more  functional  than  they  really 
are.  Upon  personal  contact  it  becomes 
quite  clear  that  they  suffer  from   ' 
psychological  problems  or  are 
delusional."  (Advocate  and  paralegal) 

Disability  decision-makers  often  do 
not  have  the  most  complete  or  pertinent 
medical  information  on  which  to  base 
their  decisions,  especially  with  regard  to 
mental  impairments  or  residual 
functional  capacity.  An  early  face-to- 
face  interview  could  help  to  ensure  the 
development  of  all  pertinent  medical 
information. 

Options  for  Change 

1.  Field  Office  Disability  Expert 
Conducts  Disability  Interview 

The  differences  between  this  option 
and  the  current  process  are  the  degree 
of  disability  expertise  on  the  part  of  SSA 
claims  representatives  and  the  return  to 
SSA  field  offices  of  die  initial 
development  of  medical  evidence. 
Claims  representatives  would  receive 
disability  program  training  similar  to 
that  provided  disability  determination 
services  disability  examiners.  They 
would  become  disability  experts  who 
would  be  responsible  for  all  aspects  of 
the  initial  application  process. 
Responsibilities  would  include  taking 
the  basic  application  forms  and  assuring 
that  the  nondisabihty  factors  of 
entitiement/eligibility  are  met  as  well 
as  conducting  the  disability  interview 
and  other  disability  functions  listed 
below: 

— Complete  all  applicable  forms  during 
the  interview; 

— Provide  the  claimant  a  complete 
explanation  of  the  disability  process, 
as  well  as  prompt  accurate  answers 


to  the  claimant's  disability-related. 

questions; 
— Explain  how  claimants  can  assist  in 

the  claims  development  process  (e.g., 

by  urging  their  doctors  to  provide 

prompt  responses  to  requests  from 

disability  determination  services  for 

medical  evidence); 
— Initiate  requests  for  medical  evidence 

from  treating  sources; 
— Identify  cases  for  terminal  illness  and 

other  emergency  or  priority 

processing; 
—Make  presumptive  disability  decisions 

using  expanded  criteria; 
— Make  observations  about  the 

claimant; 
— Route  the  claim  to  the  disability 

determination  services  in  the  usual 

manner  following  completion  of  the 

interview;  and 
—Act  as  a  liaison  between  the  claimant 

the  field  office,  and  the  disability 

determination  services. 

2.  State  Disability  Determination 
Services  Employee  Conducts  Disability 
Interview 

Under  this  option,  the  interviewers 
would  be  disability  examiners  from  the 
State  disability  determination  services. 
They  would  be  assigned  to  SSA  field 
offices  permanently  or  on  a  rotational 
basis  (daily  or  weekly)  to  conduct  the 
disability  interview. 

The  case  fiow  process  would  begin 
with  the  claims  representative. 
However,  after  taking  the  basic 
application  forms,  the  claims 
representative  would  refer  the  claimant 
to  a  State  disability  examiner  who 
would  perform  all  of  the  functions 
performed  by  the  SSA  disability  expert 
in  option  1. 

Processing  Disability  Appeals 

Current  Approach:  Claimants  who 
appeal  their  disability  claims  frequently 
wait  a  year  before  they  receive  a  final 
decision.  There  are  no  time  limits  for 
deciding  the  case. 

Each  time  a  decision  is  made  on  a 
claim  for  benefits,  a  written  notice  is 
sent  to  the  claimant.  If  the  claimant  does 
not  agree  with  the  decision,  he  or  she 
has  a  right  to  appeal.  Each  time  an 
appeal  is  filed,  a  new  decision  is  made 
and  the  claimant  is  provided  a  written 
notice  of  the  appeal  decision.  There  are 
three  appeals  steps  in  the  administrative 
review  process.  The  claimant  usually 
has  60  days  from  the  date  he  or  she 
receives  a  notice  to  appeal  the  decision. 

Claims  for  disability  benefits  under 
Social  Security  or  Supplemental  Security 
Income  are  first  decided  by  State 
Agencies  according  to  Federal/State 
regulations.  If  a  claimant  disagrees  with 


an  initial  determination,  he 
ask  for  a  reconsideration.  1 
the  claimant  receives  a  nev 
independent  determination 
the  State  agencies  other  tht 
made  the  initial  determinat 
all  of  the  evidence  in  file  w 
initial  determination  was  n 
additional  evidence  which 

If  the  claimant  does  not  i 
results  of  the  reconsideratii 
may  ask  for  a  hearing  befoi 
Administrative  Law  Judge, 
hearing,  the  Administrative 
reviews  what  has  gone  on  1 
case,  states  what  issues  mi 
decided,  and  asks  the  clain 
witnesses  questions.  Claim 
frequently  get  a  representa 
first  time  at  this  level.  The  ( 
his  or  her  representative  m. 
the  witnesses,  present  new 
and  examine  the  evidence  i 
Administrative  Law  ]udge'i 
based.  The  Adminisfrative 
makes  a  new  decision  base 
evidence  including  the  info 
presented  at  the  hearing. 

If  the  claimant  disagrees 
decision  made  by  the  admii 
judge,  he  or  she  can  ask  for 
that  decision  by  the  Appea! 
The  Appeals  Council  may  c 
dismiss  the  request  for  revi 
grant  the  request  and  eithei 
decision  or  remand  the  casi 
Administrative  Law  Judge. 
Council  will  send  the  claim 
explaining  its  action. 

If  the  claimant  does  not  { 
Appeals  Council  decision,  ( 
Appeals  Council  declines  t( 
Administrative  Law  Judges 
the  clainisnt  may  bring  a  ci 
the  appropriate  Federal  dis 

Summary  of  Testimony  f 
Hearings:  Witnesses  allege 

Changes  in  the  disability 
determination  process  neet 
disability  determination  pn 
be  restructured  so  that  the  ] 
more  caring  and  efficient.  V 
applicants  await  a  final  dei 
essential  services  (e.g.,  Mec 
home  support  services  adm 
the  State)  are  often  withhel 

"The  process  these  peopl 
through  is  not  handled  in  a 
manner  nor  is  it  efficient"  | 
group  director) 

Low  allowance  rates.  On 
with  the  current  reconsider 
is  the  low  allowance  rate  (1 
Denials  at  the  reconsiderati 
result  in  appeals  to  the  nex 
appeals  process— the  SSA 
Administrative  Law  Judge- 
number  of  disability  detem 
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to  the  claimant's  disability-related. 

questions; 
— Explain  how  claimants  can  assist  in 

the  claims  development  process  (e.g., 

by  urging  their  doctors  to  provide 

prompt  responses  to  requests  from 

disability  determination  services  for 

medical  evidence); 
— Initiate  requests  for  medical  evidence 

from  treating  sources; 
— Identify  cases  for  terminal  illness  and 

other  emergency  or  priority 

processing; 
—Make  presumptive  disability  decisions 

using  expanded  criteria; 
— Make  observations  about  the 

claimant; 
— Route  the  claim  to  the  disability 

determination  services  in  the  usual 

manner  following  completion  of  the 

interview;  and 
—Act  as  a  liaison  between  the  claimant. 

the  Held  office,  and  the  disability 

determination  services. 

2.  State  Disability  Determination 
Services  Employee  Conducts  Disability 
Interview 

Under  this  option,  the  interviewers 
would  be  disability  examiners  from  the 
State  disability  determination  services. 
They  would  be  assigned  to  SSA  field 
offices  permanently  or  on  a  rotational 
basis  (daily  or  weekly)  to  conduct  the 
disability  interview. 

The  case  flow  process  would  begin 
with  the  claims  representative. 
However,  after  taking  the  basic 
application  forms,  the  claims 
representative  would  refer  the  claimant 
to  a  State  disability  examiner  who 
would  perform  all  of  the  functions 
performed  by  the  SSA  disability  expert 
in  option  1. 

Processing  Disability  Appeals 

Current  Approach:  Claimants  who 
appeal  their  disability  claims  frequently 
wait  a  year  before  they  receive  a  final 
decision.  There  are  no  time  limits  for 
deciding  the  case. 

Each  time  a  decision  is  made  on  a 
claim  for  benefits,  a  written  notice  is 
sent  to  the  claimant.  If  the  claimant  does 
not  agree  with  the  decision,  he  or  she 
has  a  right  to  appeal.  Each  time  an 
appeal  is  filed,  a  new  decision  is  made 
and  the  claimant  is  provided  a  written 
notice  of  the  appeal  decision.  There  are 
three  appeals  steps  in  the  administrative 
review  prc-ess.  The  claimant  usually 
has  60  days  from  the  date  he  or  she 
receives  a  notice  to  appeal  the  decision. 

Claims  for  disability  benefits  under 
Social  Security  or  Supplemental  Security 
Income  are  first  decided  by  State 
Agencies  according  to  Federal/State 
regulations.  If  a  claimant  disagrees  with 


an  initial  determination,  he  or  she  may 
ask  for  a  reconsideration.  To  ensure  that 
the  claimant  receives  a  new  and 
independent  determination,  persons  in 
the  State  agencies  other  than  those  who 
made  the  initial  determination  review 
all  of  the  evidence  in  file  when  the 
initial  determination  was  made  plus  any 
additional  evidence  which  is  obtained. 

If  the  claimant  does  not  agree  with  the 
results  of  the  reconsideration,  he  or  she 
may  ask  for  a  hearing  before  an 
Administrative  Law  Judge.  At  the 
hearing,  the  Administrative  Law  Judge 
reviews  what  has  gone  on  before  in  the 
case,  states  what  issues  must  be 
decided,  and  asks  the  claimant  and  any 
witnesses  questions.  Claimants 
frequently  get  a  representative  for  the 
first  time  at  this  level.  The  claimant  and 
his  or  her  representative  may  question 
the  witnesses,  present  new  evidence, 
and  examine  the  evidence  on  which  the 
Administrative  Law  Judge's  decision  is 
based.  The  Administrative  Law  Judge 
makes  a  new  decision  based  on  all  the 
evidence  including  the  information 
presented  at  the  hearing. 

If  the  claimant  disagrees  with  the 
decision  made  by  the  administrative  law 
judge,  he  or  she  can  ask  for  a  review  of 
that  decision  by  the  Appeals  Council. 
The  Appeals  Council  may  deny  or 
dismiss  the  request  for  review,  or  it  may 
grant  the  request  and  either  issue  a 
decision  or  remand  the  case  to  an 
Administrative  Law  Judge.  The  Appeals 
Council  will  send  the  claimant  a  notice 
explaining  its  action. 

If  the  claimant  does  not  agree  with  the 
Appeals  Council  decision,  or  if  the 
Appeals  Council  declines  to  review  the 
Administrative  Law  Judges'  decision, 
the  clainient  may  bring  a  civil  action  in 
the  appropriate  Federal  district  court. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

Changes  in  the  disability 
determination  process  needed.  The 
disability  determination  process  should 
be  restructured  so  that  the  process  is 
more  caring  and  efficient.  While 
applicants  await  a  final  decision, 
essential  services  (e.g.,  Medicaid,  in- 
home  support  services  administered  by 
the  State)  are  often  withheld. 

"The  process  these  people  have  to  go 
through  is  not  handled  in  a  caring 
manner  nor  is  it  efficient."  (Support 
group  director) 

Low  allowance  rates.  One  problem 
with  the  current  reconsideration  process 
is  the  low  allowance  rate  (16  percent). 
Denials  at  the  reconsideration  level 
result  in  appeals  to  the  next  step  in  the 
appeals  process — the  SSA 
Administrative  Law  Judge — and  a  high 
number  of  disability  determination 


services  decisions  are  overturned  at  that 
level. 

"[0]ne  of  the  reasons  [the]  Project 
was  established  was  the  State's  concern 
with  the  low  percentage  of  clients  found 
disabled  at  the  initial  and 
reconsideration  stages  of  the  application 
process."  (SSI  Advisory  Project 
attorney) 

"In  all  the  years  that  I  have  been 
representing  SSI  claimants,  not  one  has 
ever  obtained  a  reversal  at  the 
recon(sideration]  level.  Certainly  any 
appropriate  process  worthy  of  its  name 
must  reverse  some  cases,  but  I  have 
never  encountered  one."  (Legal  services 
attorney) 

Face-to-face  contact  at 
reconsideration.  There  is  a  lack  of  first 
hand  observation  by  the  initial  and 
reconsideration  level  decision-makers  of 
the  claimant's  impairment-related 
limitations. 

"[Reconsideration  claims  are]  not 
being  reviewed  properly,  ultimately 
being  rubber  stamped."  (Support  group 
director) 

"An  informal  or  formal  conference 
should  be  a  part  of  every 
reconsideration  request.  Often,  face-to- 
face  testimony  and/or  claimant  input 
can  affirm  what  documents  can  only 
allude  to."  (SSI  advocate) 

Eliminate  the  reconsideration  step. 
Given  the  prevalence  of  low  allowance 
rates  at  the  reconsideration  level  and 
the  length  of  time  it  adds  to  the 
adjudicative  process,  reconsideration 
should  be  eliminated. 

"*  *  *  instead  of  recon[sideration], 
let's  permit  claimants  to  go  directly  to  a 
hearing  and  let  them  be  seen  by  a 
person  who  has  the  authority  to  make  a 
decision  about  their  case."  (Legal 
services  attorney) 

Delays  in  the  appeals  process.  By  the 
time  a  case  gets  to  the  hearing  level,  the 
administrative  law  judge  considers  the 
evidence  too  old  to  make  a  decision  and 
the  judge  then  fails  to  order  the 
necessary  tests  to  update  the  file.  It  is 
then  up  to  the  applicant  to  provide  new 
evidence  and  these  individuals  often 
cannot  afford  to  do  so.  Time  limits 
should  be  set  up  for  SSA  to  make  a  final 
decision  on  a  claim. 

"We  propose  that  a  fund  be  set  up  so 
that  when  the  SSA  is  at  fault,  the 
recipient  can  be  reimbursed  at  once  and 
will  not  have  to  wait."  (Senior  citizen 
advocate) 

"I  hope  that  this  panel  will  reorganize 
the  appeal  process  so  that  a  person  who 
applies  for  SSI  and/or  Social  Security 
will  have  their  case  heard  in  an 
expeditious  manner.  I  know  personally 
of  a  case  that  has  been  on  appeal  for 
years."  (Advocacy  group  representative) 


Options  for  Change 

/.  Face-to-Face  Predenial  Interview; 
Eliminate  Reconsideration 

For  this  option,  the  State  disability 
determination  services  would  process 
the  SSI  claim  under  current  procedures 
up  to  the  point  where  an  unfavorable 
decision  is  indicated.  However,  unlike 
the  current  process,  the  disability 
determination  services  would  prepare 
and  release  a  personalized  predenial 
notice.  This  notice  would  tell  the 
claimant  what  evidence  is  in  file  and 
that  based  on  this  evidence  the  claimant 
cannot  be  found  eligible  for  disability 
benefits/payments  under  the  Social 
Security  Act.  The  notice  would  also 
offer  the  claimant  an  opportunity  for  a 
face-to-face  interview  before  the  formal 
denial  is  issued.  If  the  claimant  declines 
the  interview,  the  disability 
determination  ser\ice8  would  release 
the  denial  decision  with  appeal  rights  to 
the  Administrative  Law  Judge  hearing 
level.  There  would  be  no 
reconsideration  step. 

If  the  claimant  chooses  to  have  a  face- 
to-face  interview,  it  would  be  an 
informal  meeting  between  the  claimant 
and  the  decision-maker.  The  claimant 
would  have  an  opportunity  to  review  tne 
claims  folder  prior  to  the  face-to-face 
interview,  ask  questions,  explain  why 
his  or  her  impairment(s)  prevents  him  or 
her  from  working,  submit  additional 
evidence  in  support  of  the  claim,  and 
present  witnesses.  Following  this 
interview,  the  decision-maker  would 
obtain  any  additional  evidence  if 
indicated  by  the  results  of  the  interview 
and  make  a  formal  decision.  If  the 
decision  is  a  denial,  the  claimant  would 
receive  a  denial  notice  explaining  the 
decision  and  offering  appeal  rights  to 
the  Administrative  Law  Judge. 

2.  Eliminate  the  Reconsideration  Step 

This  option  would  eliminate  the 
reconsideration  step  altogether  in  SSI 
disability  issues.  It  would  retain  the 
current  decision  process  up  to  the  point 
of  an  initial  disallowance.  However,  in 
the  denial  notice  the  claimant  would  be 
offered  the  opportunity  to  appeal 
directly  to  an  Administrative  Law  Judge. 
This  is  consistent  with  the  handling  of 
some  SSI  posteligibility  issues. 

3.  Establish  Time  Limits  To  Complete 
Cases  Under  Appeal 

This  proposal  would  establish  time 
limits  to  process  SSI  cases  at  each 
successive  level  of  appeal.  For  example, 
when  an  individual  requests 
reconsideration  of  the  initial  denial  the 
disability  determination  services  would 
be  required  to  make  a  reconsidered 
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decision  writhin  a  set  period  of  time. 
Time  limits  would  apply  to  cases 
processed  at  every  level  of  appeal.  If  the 
time  limits  are  not  met.  payments  would 
begin. 

The  Definition  of  "Aged" 

Current  Approach:  From  the  beginning 
of  the  program,  the  SSI  statute  has 
defined  an  aged  individual  as  age  65  or 
older.  This  originated  from  the  definition 
used  in  the  former  programs  under  titles 
I  and  XVI  of  the  Social  Security  Act  It  is 
also  currently  the  age  at  which  full 
retirement  benefits  are  payable  under 
the  old-age  and  survivor's  insurance 
program  (title  II).  The  Medicare  and 
Medicaid  programs  use  age  65  as  an 
entrance  point  for  the  nondisabled. 

In  other  situations,  other  ages  have  a 
role  in  eligibility  determinations.  For 
example,  under  Social  Security,  an 
insured  individual  can  collect  "eariy 
retirement"  benefits  at  age  62.  and  older 
women  may  begin  collecting  widows' 
benefits  at  age  60.  The  Older  Americans 
Act  sets  age  60  as  the  point  of  eligibility 
for  programs  it  funds.  On  the  other 
hand,  beginm'ng  with  the  year  2000.  the 
age  for  unreduced  title  II  retirement 
benefits  (age  65)  will  increase  gradually 
until  it  reaches  age  67  in  the  year  2022. 
Summary  of  Testimony  From  Public 
Hearings;  Witnesses  alleged  that— 

Physical  aging.  Some  needy 
individuals  approaching  age  65  may  be 
physically  "aged"  even  though  they 
have  not  chronologically  reached  age  65. 
For  example,  some  minority  groups  have 
shorter  life  spans  than  the  general 
population. 

Need  for  a  "bridge.  "There  is  a  need 
for  a  "bridge"  for  individuals  under  age 
65  who  have  worked  for  many  years  and 
have  exhausted  their  unemployment 
compensation  benefits,  but  are  not  old 
enough  for  social  security  retirement 
benefits  and  pensions.  Such  individuals 
may  be  unable  to  find  work  because  of 
the  job  market  or  because  of  declining 
health  even  though  they  do  not  meet  the 
eligibihty  requirements  for  disability 
benefits.  Others  who  might  benefit  fi^m 
a  bridge  starting  as  early  as  age  50 
include  "displaced  homemakers"  and 
widows  who  have  been  out  of  the 
workforce  for  a  number  of  years  and  are 
unable  to  find  work  due  to  their  age  or  a 
lack  of  marketable  skills.  Such  persons 
are  particularly  vulnerable  to  poverty. 
Need  for  health  insurance.  U  earlier 
eligibihty  for  SSI  would  bring  along  with 
it  eUgibility  for  Medicaid,  it  would 
provide  much-needed  health  coverage 
for  older  persons  who  are  unlikely  to 
have  insurance  at  a  time  when  health 
problems  may  start  or  become  more 
severe. 


Impact  on  other  options.  If  money 
available  for  program  expansion  is 
limited,  providing  benefits  to  new 
groups  of  eligibles  could  limit  increased 
benefits  to  those  already  on  the  rolls. 

Options  for  Change 

1.  Lower  the  Age  Requirement  to  Age  62 

Under  this  option,  needy  individuals 
could  be  eligible  to  receive  benefits 
upon  attainment  of  age  62,  without 
having  to  meet  the  tests  for  disability  or 
blindness. 

This  would  provide  a  minimum 
income  level  to  needy  older  people  who 
may  not  have  worked  long  enough  to  be 
eligible  for  early  retirement  pensions  or 
social  security  benefits,  or  those  whose 
earnings  have  been  so  low  that  benefits 
are  minimal. 

Adoption  of  this  option  would 
increase  the  initial  claims  and 
postentitlement  workloads  for  SSA.  On 
the  other  hand,  there  would  be  some 
decrease  in  the  disability  determination 
workload. 

As  a  result  of  this  option,  people  who 
become  eligible  for  SSI  could  become 
eligible  for  Medicaid  in  the  same  way 
current  aged  SSI  recipients  do  now, 
unless  Congress  specified  otherwise. 

2.  Lower  the  Age  Requirement  to  Age  60 

Under  this  option,  needy  individuals 
could  be  eligible  to  receive  benefits 
upon  attainment  of  age  60,  without 
having  to  meet  the  tests  for  disability  or 
blindness. 

The  considerations  listed  under  option 
1  also  apply  here.  The  number  of  people 
affected  would  be  larger  (and.  therefore, 
the  workload  for  SSA  would  be  larger). 

Accounting  Issues 

The  following  five  subsections  of  this 
paper  address  issues  which  have  been 
raised  regarding  the  benefit  computation 
period  and  the  frequency  of  computing 
benefits. 

Test  Annual  Prospective  Accounting 
Model(s) 

Current  Approach:  SSA  now  uses  a 
system  known  as  retrospective  monthly 
accounting  when  determining  SSI 
payment  amounts.  Generally,  the 
current  month's  payment  amount  is 
based  on  the  recipient's  income  from 
two  months  earlier.  (There  are  special 
rules  for  new  eligibles  and  recipients 
who  lost  eligibility  for  one  or  more 
months.) 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that— 

Termination  of  Income  and  Triple 
Counting  of  Income 

Because  the  retrospective  monthly 
accounting  computation  bases  payment 


on  income  received  two  months  earlier, 
the  SSI  payment  continues  to  be 
reduced  for  two  months  after  coimtable 
income  is  terminated  or  reduced.  There 
are  particular  problems  when  the 
income  being  charged  is  noncash,  in- 
kind  support  or  income  deemed  from  a 
spouse  or  parent,  since  the  income  is  not 
cash  and  there  is  no  opportimity  for  the 
recipient  to  save  income  to  carry  him/ 
her  through  the  shortfall  months. 

Five  paydays.  Recipients  who  have 
other  income  that  is  paid  weekly  or 
biweekly  have  benefits  cut  off  in  months 
with  five  or  three  paydays.  While  they 
are  able  to  get  an  SSI  benefit  in  the  next 
month,  this  creates  problems  in 
maintaining  Medicaid  eligibihty. 

Annual  accounting.  Annual 
accounting  would  eliminate  the 
problems  pecuhar  to  retrospective 
monthly  accounting  and  could  offer 
other  advantages.  For  example,  it  might 
be  possible  to  rely  more  completely  on 
the  Internal  Revenue  Service's  income 
data  rather  than  having  to  contact  the 
SSI  recipient's  employer  for  month-by- 
month  breakouts  of  wage  data. 

Benefit  amounts  are  hard  to 
understand.  People  caimot  understand 
how  benefits  are  computed. 

Option  for  Change 

Test  one  or  more  methods  of  annual 
accounting,  begiiming  with  prospective 
annual  accounting,  by  running  a 
computer  simulation  of  the  method  or 
methods  proposed.  Prospective  annual 
accoimting  would  involve  obtaining  an 
estimate  of  annual  income  based  in  part 
on  income  in  the  previous  year  and 
basing  monthly  payments  on  this 
estimate.  Payments  would  be  reconciled 
against  actual  income  after  the  close  of 
the  year.  Provision  would  be  made  for 
making  adjustments  during  the  year  if 
income  changed  by  a  certain  percentage. 

The  computer  simulation  of  the  model 
would  be  designed  to  provide 
information  regarding  the  potential  costs 
of  annual  accounting.  It  will  identify 
that  part  of  the  SSI  population  most 
affected  by  annual  accounting  and  the 
extent  to  which  they  are  affected.  It  will 
identify  any  inequities  or  complexities 
in  the  computation  of  benefits  and  the 
maintenance  of  that  computation. 

Triple  Counting  and  Termination  of 
Income 

Current  Approach:  Under  the  rules  of 
retrospective  monthly  accounting,  the 
current  month's  payment  amount  is 
usually  based  on  the  recipient's  income 
from  two  months  earlier.  However, 
when  a  recipient  becomes  initiaUy 
eligible  or  reeligible  for  SSI  benefits,  the 
countable  income  received  in  the  first 


month  of  eligibihty  or  reelig 
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Option  for  Change 
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on  income  received  two  months  earlier, 
the  SSI  payment  continues  to  be 
reduced  for  two  months  after  countable 
income  is  terminated  or  reduced.  There 
are  particular  problems  when  the 
income  being  charged  is  noncash,  in- 
kind  support  or  income  deemed  from  a 
spouse  or  parent  since  the  income  is  not 
cash  and  there  is  no  opportunity  for  the 
recipient  to  save  income  to  carry  him/ 
her  through  the  shortfall  months. 

Five  paydays.  Recipients  who  have 
other  income  that  is  paid  weekly  or 
biweekly  have  benefits  cut  off  in  months 
with  five  or  three  paydays.  While  they 
are  able  to  get  an  SSI  benefit  in  the  next 
month,  this  creates  problems  in 
maintaining  Medicaid  eligibility. 

Annual  accounting.  Annual 
accounting  would  eliminate  the 
problems  peculiar  to  retrospective 
monthly  accounting  and  could  offer 
other  advantages.  For  example,  it  might 
be  possible  to  rely  more  completely  on 
the  Internal  Revenue  Service's  income 
data  rather  than  having  to  contact  the 
SSI  recipient's  employer  for  month-by- 
month  breakouts  of  wage  data. 

Benefit  amounts  are  hard  to 
understand.  People  cannot  understand 
how  benefits  are  computed. 

Option  for  Change 

Test  one  or  more  methods  of  annual 
accounting,  beginning  with  prospective 
annual  accounting,  by  running  a 
computer  simulation  of  the  method  or 
methods  proposed.  Prospective  annual 
accounting  would  involve  obtaining  an 
estimate  of  annual  income  based  in  part 
on  income  in  the  previous  year  and 
basing  monthly  payments  on  this 
estimate.  Payments  would  be  reconciled 
against  actual  income  after  the  close  of 
the  year.  Provision  would  be  made  for 
making  adjustments  during  the  year  if 
income  changed  by  a  certain  percentage. 

The  computer  simulation  of  the  model 
would  be  designed  to  provide 
information  regarding  the  potential  costs 
of  annual  accounting.  It  will  identify 
that  part  of  the  SSI  population  most 
affected  by  annual  accounting  and  the 
extent  to  which  they  are  affected.  It  will 
identify  any  inequities  or  complexities 
in  the  computation  of  benefits  and  the 
maintenance  of  that  computation. 

Triple  Counting  and  Termination  of 
Income 

Current  Approach:  Under  the  rules  of 
retrospective  monthly  accounting,  the 
current  month's  payment  amount  is 
usually  based  on  the  recipient's  income 
from  two  months  earlier.  However, 
when  a  recipient  becomes  initially 
eligible  or  reeUgible  for  SSI  benefits,  the 
countable  income  received  in  the  first 


month  of  eligibility  or  reeligibility  is 
used  to  compute  the  payment  amount 
for  the  first  second,  and  third  months. 
This  is  true  even  when  income 
terminates  after  the  first  month.  In  initial 
eligibility  cases,  the  individual  must 
choose  between  delaying  the  month  of 
eligibiUty  or  taking  the  reduced  benefit 
for  three  months.  There  is  no  way  to 
avoid  the  benefit  reduction  in 
reeligibility  situations. 

When  countable  income  terminates  or 
is  reduced,  the  retrospective  feature  of 
the  current  accounting  system  yields  the 
following  result.  Because  the 
computation  bases  payment  on  income 
received  two  months  earlier,  the  SSI 
payment  continues  to  be  reduced  for 
two  months  after  the  income  terminates 
or  is  reduced. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

There  is  a  problem  with  income 
continuing  to  affect  the  benefit  amount 
even  after  it  has  been  terminated  or 
reduced.  This  can  create  difficulties  for 
the  recipients  in  meeting  expenses  for 
months  before  the  SSI  benefit  is 
increased  to  reflect  the  lower  income 
level. 

Option  for  Change 

Change  the  computation  method  from 
retrospective  monthly  accounting  to 
prospective  monthly  accounting.  Under 
prospective  monthly  accounting  both 
eligibility  for  and  the  amount  of 
payment  would  be  based  on  the  current 
(payment)  month's  income  as  contained 
in  SSA  records.  Triple  counting  would 
not  occur  since  an  increased  benefit 
resulting  from  a  decrease  in  income 
would  be  effective  for  the  month  in 
which  the  income  decreased.  Also, 
payment  increases  resulting  from 
reduction  or  termination  of  income 
would  occur  in  the  same  month  the 
income  change  was  effective. 

If  the  change  were  to  stop  here,  the 
negative  effect  of  triple  counting  would 
be  resolved  but  the  overpayment 
prevention  advantages  of  retrospective 
monthly  accounting  would  be  lost 
Therefore,  as  part  of  the  change,  a 
"payment  effectuation  period"  could  be 
established.  Under  this  concept  when  a 
change  will  result  in  a  reduction  in 
payment  that  change  will  be  effectuated 
two  months  later  than  the  month  in 
which  the  income  changed.  This  will 
have  the  same  two  month's  lead  time  for 
preventing  overpayments  that  now 
exists  under  retrospective  monthly 
accounting. 

Five  Paydays 

Current  Approach:  A  recipient  (or  a 
parent  or  spouse  whose  wages  are 
deemed  as  income  to  a  child  or  spouse 


recipient)  earning  wages  close  to  the 
cut-off  point  may  be  paid  once  a  week. 
For  those  four-payday  months,  income 
remains  under  the  eligibility  limit 
However,  the  extra  earnings  in  a  five- 
payday  month  are  enough  to  result  in 
ineligibility. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

The  five  paydays  phenomenon  is  most 
serious  when  it  results  in  the  loss  of 
Medicaid  coverage.  Disabled  recipients 
who  are  working  and  would  be  eligible 
except  for  their  earned  income  continue 
to  be  entitled  to  Medicaid  under  the 
provisions  of  section  16ig(b)  of  the  act 
However,  this  protection  is  not  available 
to  others  or  in  unearned  income  cases. 

Month-by-month  income  changes 
resulting  in  month-by-month  changes 
from  eligibility  to  ineligibility  and  vice 
versa  are  inevitable  features  of  a 
monthly  process.  However,  the  problem 
is  not  with  the  dollar  payment  changes, 
which  in  a  true  five  paydays  case  tend 
to  be  rather  small  since  the  payment  is 
already  close  to  the  cut-off  point  but 
rather  with  the  loss  of  Medicaid 
eligibility. 

Option  for  Change 

Continue  Medicaid  coverage  when 
SSI  eligibility  is  lost  solely  due  to  a 
calendar-related  income  fluctuation. 

Monthly  Verification  of  Wages 

Current  Approach:  Because  eligibility 
is  determined  monthly  and  benefits  are 
computed  monthly,  the  beneficiary's 
monthly  earnings  must  be  obtained.  The 
law  states:  "relevant  information  will  be 
verified  from  independent  or  collateral 
sources  *  *  *."  Monthly  wage 
information  is  obtained  from  employers 
when  the  beneficiary  does  not  have 
copies  of  pay  slips.  SSA  data  show  that 
fluctuating  wages  are  one  of  the  most 
frequent  causes  of  overpayments  and 
underpayments. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that— 

The  verification  requirement  has 
proved  burdensome,  particularly  for 
employers  of  SSI  recipients  who  may 
not  maintain  records  in  the  correct 
format  Since  employers  provide  wage 
information  to  the  Internal  Revenue 
Service,  why  must  they  provide  the 
same  information  to  SSA? 

Option  for  Change 

When  it  is  not  cost-effective, 
verification  would  not  be  required.  SSA 
would  test  a  system  that  relies  on 
regular  recipient  reporting.  Regular 
computer  matching  with  timely  wage 
data  would  provide  backup  to  identify 
recipients  who  do  not  report  or  report 


incorrectly.  Other  verification  would  not 
be  done  routinely. 

State  Supplementation  Payments 
Computation 

Current  Approach:  SSA  administers 
State  supplementary  payments  for  some 
States.  However,  persons  whose 
incomes  are  too  high  to  receive  federal 
SSI  benefits  but  low  enough  to  permit 
federally-administered  State 
supplementary  payments  are  not 
"eligible"  for  federal  SSI  under  the  law. 
This  can  lead  to  some  unusual  payment 
computations  that  are  very  difficult  to 
explain  either  orally  or  in  written 
notices. 

For  example,  a  recipient  may  be 
receiving  both  a  partial  federal  payment 
and  a  full  State  supplementary  payment. 
This  individual's  income  may  increase 
in  a  month  to  the  point  at  which  it 
exceeds  the  Federal  benefit  rate  but  is 
below  the  combined  federal  plus  State 
supplementary  payment  level.  In  this 
instance,  the  recipient  will  receive  no 
federal  payment  because  he/she  is  not 
eligible  for  a  federal  payment  but  he/ 
she  will  still  receive  a  fiill  State 
supplementary  payment  because  the 
computation  for  the  State  supplement 
will  be  based  on  Income  from  two 
months  ago.  Only  after  two  months  will 
the  State  payment  be  reduced  In  this 
situation,  one  change  in  income 
produces  two  payment  changes. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

These  payment  changes  and  other 
complications  resulting  from  the  way 
eligibility  is  defined  result  in  confusing 
notices  in  States  where  SSA  administers 
the  supplement 

Option  for  Change 

Eligibility  for  SSI  could  be  defined  in 
terms  of  income  below  the  total  federal 
plus  State  supplementary  payment  level 
for  recipients  in  States  for  which  SSA 
administers  the  supplement  This  would 
remove  the  double  payment  change 
effect  described  above.  As  long  as  the 
recipient's  income  remained  below  the 
total  federal  plus  State  supplementary 
level,  the  recipient  would  remain 
eligible,  and  the  payment  would  change 
once  (usually  two  months  after  the 
income  change  under  retrospective 
monthly  accounting). 

linkage  of  the  SSI  and  Medicaid 
Programs 

Current  Approach:  All  States  provide 
Medicaid  to  at  least  some  SSI  recipients. 
Current  law  permits  the  States  to  limit 
the  number  of  aged,  blind  and  disabled 
cash  assistance  recipients  who  receive 
Medicaid  coverage. 
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Under  Medicaid  law,  States  must 
provide  Medicaid  for  their  mandatory 
categorically  needy.  Most  States  define 
that  group  as  cash  assistance  recipients 
and  individuals  who  are  by  law 
considered  to  be  receiving  cash 
assistance  for  Medicaid  purposes. 
Twelve  States  use  a  more  restrictive 
eligibiUty  standard  or  set  of  standards 
than  the  SSI  program  does  to  deHne 
their  mandatory  categorically  needy 
aged,  blind  and  disabled.  The  law 
allows  States  to  employ  more  restrictive 
standards  if  the  standards  are  not  more 
stringent  than  those  used  in  the 
predecessor  programs  immediately 
before  the  SSI  program.  States  which 
have  more  restrictive  eligibility  criteria 
than  those  of  the  SSI  program  may  use 
some  or  all  of  the  following:  lower 
income  limits,  lower  resources  limits, 
and  more  stringent  definitions  of 
disability.  A  State  which  elects  the  more 
restrictive  option  must  deduct  inciured 
medical  expenses  from  countable 
income  in  its  eligibility  process. 

States  may  elect  to  provide  Medicaid 
to  all  persons  who  meet  the  SSI 
requirements.  Seven  States  and  the 
Northern  Mariana  Islands  use  the  SSI 
standards  to  determine  Medicaid 
eligibility,  but  require  a  separate 
Medicaid  application.  Thirty-one  States 
and  the  District  of  Columbia  have 
agreements  for  SSA  to  make  Medicaid 
eligibility  determinations  for  SSI 
recipients. 

Testimony:  Witnesses  alleged  that— 

States  which  take  their  own  Medicaid 
applications  have  fewer  Medicaid 
eligibles.  States  which  require  separate 
Medicaid  applications,  especially  those 
States  which  use  more  restrictive 
Medicaid  eligibility  criteria  than  those 
of  the  SSI  program,  have  significantly 
fewer  Medicaid  eligibles  than  SSI 
eligibles. 

In  some  cases,  individuals  who  file  for 
the  Federal  benefit  fail  to  file  for 
Medicaid  with  their  State  agencies.  In 
others,  a  State's  more  restrictive  criteria 
may  result  in  Medicaid  ineligibility. 

Medical  coverage  should  not  depend 
on  small  changes  in  income.  Relatively 
small  changes  in  income  which  result  in 
a  loss  of  SSI  can  also  result  in  Medicaid 
ineligibility. 

In  these  situations,  the  recipient  has 
acquired  replacement  income  for  the 
cash  assistance.  However,  there  is 
fi'equently  no  analogous  replacement  for 
Medicaid  based  upon  the  receipt  of  cash 
assistance.  A  loss  of  SSI  can  result  in  a 
temporary  or  permanent  loss  of  all 
medical  coverage.  It  is  not  unusual  for  a 
recipient's  interest  in  SSI  to  be  actually 
driven  by  a  need  for  medical  assistance. 
The  loss  of  SSI  in  and  of  itself  may  be  of 
relatively  little  consequence  to  the 


recipient;  however,  the  resulting 
Medicaid  loss  can  be  devastating. 

Options  for  Change 

(Variability  of  income  and  other 
income  changes  which  can  aifect  SSI 
eligibility  and  Medicaid  based  on  that 
eligibility  are  addressed  in  the  Benefit 
Adequacy  and  Annual  Prospective 
Accounting  Model  sections.) 

1.  Eliminate  More  Restrictive  Criteria 

This  option  would  require  States  to 
use  eligibility  criteria  no  more  restrictive 
than  those  of  the  SSI  program.  States 
could  still  retain  the  option  to  require 
separate  Medicaid  applications  and 
could  still  limit  their  categorically  needy 
by  choosing  not  to  provide  Medicaid  to 
recipients  of  only  optional  State 
supplementary  payments. 

In  order  for  this  option  to  be 
equitable.  States  which  now  use  the 
deduction  of  incurred  medical  expenses 
from  countable  income  in  Heu  of  some 
optional  Medicaid  categories  would 
have  to  continue  their  deductions  to  the 
extent  that  those  deductions  would  also 
exceed  any  higher  SSI  benefit. 

2.  Mandate  Federal  Determinations  for 
All  States  That  Use  lbs  SSI  Criteria 

This  intermediate  option  would 
require  SSA  determinations  of  Medicaid 
eligibility  in  all  States  currently  using 
the  SSI  eligibility  criteria.  No  separate 
application  for  Medicaid  would  be 
required. 

3.  Mandate  Federal  Determinations  for 
All  States 

This  option  would  extend  SSA 
determinations  of  Medicaid  eligibility 
using  SSI  criteria  to  all  States. 

Linkage  of  the  SSI  and  Food  Stamp 
Programs 

Current  Approach:  Food  Stamp  law 
requires  SSA  offices  to  inform  SSI 
applicants  and  recipients  they  may  be 
able  to  get  food  stamps.  SSA  offices 
assist  applicants  and  recipients  who  are 
members  of  a  household  iii  which  all 
members  are  applicants  or  recipients  of 
SSI  (referred  to  as  a  pure  SSI  household) 
in  making  application  for  food  stamps. 
Recipients  in  pure  SSI  households  in 
most  cases  are  automatically  eligible  for 
at  least  a  minimum  food  stamp  benefit 
of  $10.  Some,  however,  may  not  be 
eligible  for  anything,  depending  on 
household  size  and  the  resources  and 
income  of  others  in  the  household.  Also, 
before  their  eligibility  can  be 
established,  members  of  piu«  SSI 
households  often  have  to  go  to  the  food 
stamp  office  in  order  to  provide  the 
necessary  household  verification 
documentation. 


SSI  applicants  and  recipients  who  are 
not  members  of  a  household  in  which  all 
members  are  applicants  or  recipients  of 
SSI  benefits  (referred  to  as  a  mixed 
household]  have  to  meet  the  food  stamp 
program  resource  and  income  eligibility 
requirements  to  be  eligible  for  food 
stamps.  Recipients  in  mixed  households 
must  file  for  benefits  at  the  food  stamp 
office. 

Food  stamp  offices  make  eligibility 
determinations  and  issue  food  stamp 
coupons. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

Application  Process.  The  current 
application  processes  for  filing  for  SSI 
and  food  stamps  are  confusijig,  too  time 
consuming  and  needlessly  complicated. 
Application  forms  and  instructions  are 
too  comphcated  and  should  be  written 
in  easy  to  understand  language.  Hie 
processes  should  be  streamlined  to 
ensure  recipients  receive  their  benefits 
in  a  timely  manner.  A  short  food  stamp  . 
application  form  would  improve  the  SSI 
participation  rate  in  the  food  stamp 
program. 

Individuals  referred  to  State  agencies 
for  food  stamps  often  do  not  follow 
through  on  the  referral  due  to  a  lack  of 
understanding  of  how  the  system  works, 
inability  to  access  appropriate 
transportation  and  fear  that  disclosure 
of  information  to  another  office  will 
jeopardize  other  program  benefits. 

Application  forms.  Effective  SSA 
processing  of  food  stamp  applications  is 
impeded  by  the  form  itself.  Many  States 
use  a  multi-program  type  application 
form.  These  forms  cover  all  the 
assistance  programs  they  administer, 
making  it  difficult  to  complete  for  just 
food  stamps.  Also,  States  are  being 
urged  to  go  to  an  on-line  automated 
appHcation  process.  States  may  find  it 
difficult  to  transcribe  the  application 
SSA  sends  them  to  their  oa-line  process. 

Categorical  Eligibility  for  Program 
Benefits.  Establishing  categorical 
eligibility  for  food  stamps  for  SSI 
recipients  would  be  a  simple  way  to  link 
the  two  programs.  This  would  be  similar 
to  the  linkage  of  Medicaid  eligibihty  to 
SSI  eligibility. 

Options  for  Change 

1.  Social  Security  Offices  Complete  a 
Short  Food  Stamp  Application  for  all 
Interested  Applicants 

SSA  would  complete  a  short  food 
stamp  application  and  mail  it  to  the  food 
stamp  office  within  a  24  hour  period. 
The  short-form  application  would 
contain  minimal  information  and  the 
applicant's  signature.  Although  this 
would  be  incomplete  for  determining 


food  stamp  eligibility,  it  wou 
the  individual's  intent  to  file 

2.  Treat  SSI  Recipients  as  Se 
Pood  Stamp  Households  and 
Flat  Food  Stamp  Allotment  f 
Recipients 

The  food  stamp  program  w 
all  SSI  recipients  as  being  ca 
eligible  for  foor^  stamps  rega 
household  makeup.  Howevei 
instances,  the  flat  food  stam] 
could  be  a  smaller  amount  tt 
individuals  receive  today. 

3.  Cash  Out  the  Food  Stamp . 

SSI  recipients  would  be  co 
categoricsdly  eligible  to  recei 
stamps.  Anyone  receiving  S£ 
federally  administered  State 
would  have  their  SSI  check  i 
a  flat  amount  in  lieu  of  recei^ 
stamps.  In  tome  instances,  tl 
stamp  allotment  to  be  includ 
SSI  check  would  be  a  smalle 
than  individuals  receive  tod{ 

Representative  Payment 

Current  Approach:  Some  S 
Security  and  SSI  beneficiaric 
through  representative  paye« 
manage  the  funds  for  them. 
Representative  payment  occi 
beneficiary  is  not  able  to  ma 
her  own  funds  adequately.  It 
anyone  who  has  been  declar 
incompetent  and  to  most  chiJ 
18.  In  addition,  it  is  mandate 
anyone  whose  SSI  disability 
is  based  on  alcoholism  or  dn 
addiction. 

Under  all  its  programs,  SS; 
billion  dollars  each  month  to 
million  beneficiaries  through 
representative  payees. 

Payee  Responsibility.  A 
representative  payee  is  requi 
the  benefits  solely  in  the  bes 
of  the  beneficiary.  The  payet 
act  on  behalf  of  the  beneficie 
dealing  with  SSA.  For  examp 
payee  must  report  changes  a 
whether  to  appeal  any  SSA  c 

Payee  Recruitment.  Many 
beneficiaries  have  payees  wl 
family  members  or  close  friei 
However,  SSA  experiences  c 
finding  volunteer  payees  for 
do  not  have  such  traditional 
support  or  are  disabled  by  si 
abuse  or  serious  mental  iUne 
individuals  are  reluctant  to  t 
as  payees  for  certain  benefic 
many  States,  social  service  a 
precluded  by  law  or  policy  b 
as  payees.  In  others,  budget  ( 
prevent  the  agencies  fi'om  se: 

Payment  for  Services.  Begi 
1. 1991,  the  law  permits  certa 
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SSI  applicants  and  recipients  who  are 
not  members  of  a  household  in  which  all 
members  are  applicants  or  recipients  of 
SSI  benefits  (referred  to  as  a  mixed 
household)  have  to  meet  the  food  stamp 
program  resource  and  income  eligibility 
requirements  to  be  eligible  for  food 
stamps.  Recipients  in  mixed  households 
must  file  for  benefits  at  the  food  stamp 
office. 

Food  stamp  offices  make  eligibility 
determinations  and  issue  food  stamp 
coupons. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

Application  Process.  The  current 
application  processes  for  filing  for  SSI 
and  food  stamps  are  confusing,  too  time 
consuming  and  needlessly  complicated. 
Apphcation  forms  and  instructions  are 
too  complicated  and  should  be  written 
in  easy  to  understand  language.  The 
processes  should  be  streamlined  to 
ensure  recipients  receive  their  benefits 
in  a  timely  manner.  A  short  food  stamp  . 
application  form  would  improve  the  SSI 
participation  rate  in  the  food  stamp 
program. 

Individuals  referred  to  State  agencies 
for  food  stamps  often  do  not  follow 
through  on  the  referral  due  to  a  lack  of 
understanding  of  how  the  system  works, 
inability  to  access  appropriate 
transportation  and  fear  that  disclosure 
of  information  to  another  office  will 
jeopardize  other  program  benefits. 

Application  forms.  Effective  SSA 
processing  of  food  stamp  applications  is 
impeded  by  the  form  itself.  Many  States 
use  a  multi-program  type  application 
form.  These  forms  cover  all  the 
assistance  programs  they  administer, 
making  it  difficult  to  complete  for  just 
food  stamps.  Also,  States  are  being 
urged  to  go  to  an  on-line  automated 
application  process.  States  may  find  it 
difficult  to  transcribe  the  appUcation 
SSA  sends  them  to  their  on-line  process. 

Categorical  Eligibility  for  Program 
Benefits.  Establishing  categorical 
eligibihty  for  food  stamps  for  SSI 
recipients  would  be  a  simple  way  to  link 
the  two  programs.  This  would  be  similar 
to  the  linkage  of  Medicaid  eligibility  to 
SSI  eligibility. 

Options  for  Change 

1.  Social  Security  Offices  Complete  a 
Short  Food  Stamp  Application  for  all 
Interested  Applicants 

SSA  would  complete  a  short  food 
stamp  application  and  mail  it  to  the  food 
stamp  office  within  a  24  hour  period. 
The  short-form  apphcation  would 
contaui  minimal  information  and  the 
applicant's  signature.  Although  this 
would  be  incomplete  for  determining 


food  stamp  eligibility,  it  would  establish 
the  individual's  intent  to  file  a  claim. 

2.  Treat  SSI  Recipients  as  Separate 
Pood  Stamp  Households  and  Establish  a 
Flat  Food  Stamp  Allotment  for  SSI 
Recipients 

The  food  stamp  program  would  treat 
all  SSI  recipients  as  being  categorically 
eligible  for  fooH  stamps  regardless  of  the 
household  makeup.  However,  in  some 
instances,  the  flat  food  stamp  allotment 
could  be  a  smaller  amount  than  certain 
individuals  receive  today. 

3.  Cash  Out  the  Food  Stamp  Benefit 

SSI  recipients  would  be  considered 
categorically  eligible  to  receive  food 
stamps.  Anyone  receiving  SSI  and/or  a 
federally  administered  State  supplement 
would  have  their  SSI  check  increased  by 
a  fiat  amoimt  in  lieu  of  receiving  food 
stamps.  In  some  instances,  the  fiat  food 
stamp  allotment  to  be  included  in  the 
SSI  check  would  be  a  smaller  amount 
than  Individuals  receive  today. 

Representative  Payment 

Current  Approach:  Some  Social 
Security  and  SSI  beneficiaries  are  paid 
through  representative  payees  who 
manage  the  funds  for  them. 
Representative  payment  occurs  when  a 
beneficiary  is  not  able  to  manage  his  or 
her  own  funds  adequately.  It  applies  to 
anyone  who  has  been  declared  legally 
incompetent  and  to  most  children  under 
18.  In  addition,  it  is  mandatory  for 
anyone  whose  SSI  disability  entitlement 
is  based  on  alcoholism  or  drug 
addiction. 

Under  all  its  programs,  SSA  pays  1.6 
billion  dollars  each  month  to  some  5 
million  beneficiaries  through 
representative  payees. 

Payee  Responsibility.  A 
representative  payee  is  required  to  use 
the  benefits  solely  in  the  best  interests 
of  the  beneficiary.  The  payee  must  also 
act  on  behalf  of  the  beneficiary  in 
dealing  with  SSA.  For  example,  the 
payee  must  report  changes  and  decide 
whether  to  appeal  any  SSA  decisions. 

Payee  Recruitment.  Many 
beneficiaries  have  payees  who  are 
family  members  or  close  friends. 
However,  SSA  experiences  difficulty  in 
finding  volunteer  payees  for  those  who 
do  not  have  such  traditional  sources  of 
support  or  are  disabled  by  substance 
abuse  or  serious  mental  illness.  Some 
individuals  are  reluctant  to  try  to  cope 
as  payees  for  certain  beneficiaries.  In 
many  States,  social  service  agencies  are 
precluded  by  law  or  policy  from  serving 
as  payees.  In  others,  budget  constraints 
prevent  the  agencies  fi-om  serving. 

Payment  for  Services.  Beginning  July 
1. 1991.  the  law  permits  certain  nonprofit 


community-based  social  service 
organizations  to  collect  a  fee  for 
expenses  incurred  in  performing  payee 
ser\'ices.  Such  organizations  may  deduct 
from  a  beneficiary's  social  seoirity  and/ 
or  SSI  monthly  payment  the  lesser  of  10 
percent  of  that  payment  or  $25.  This  is  a 
first-time  authority  to  collect  fees  of  any 
kind  for  payee  services.  It  is  also  a 
temporary  authority  which  expires  on 
July  1, 1994. 

Payee  Monitoring.  Certain  State 
institutions  are  subject  to  onsite  reviews 
of  their  payee  functions.  All  other 
payees  are  required  to  submit  an  annual 
accountability  report.  There  is  no 
routine  audit  of  these  reports  and  there 
are  questions  about  their  effectiveness 
in  detecting  misuse.  However,  use  of 
sampling  techniques  to  audit  use  of 
funds  by  payees  has  shown  littie  misuse. 

When  a  payee  misuses  a  beneficiary's 
funds,  the  payee  is  liable  to  the 
beneficiary  for  restitution.  In  these 
cases,  SSA  usually  appoints  a  new 
payee  and  tries  to  recover  the  misused 
funds  from  the  former  one.  Cases  may 
be  referred  for  prosecution  but  success 
levels  are  low. 

Study.  SSA  has  commissioned  the 
Administrative  Congress  of  the  United 
States,  an  independent  Federal  agency, 
to  review  the  representative  payee 
program.  TTie  results  of  that  study  will 
be  published  in  the  Federal  Register. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

Payment  for  Services.  When  families 
are  not  available  or  willing  to  serve  as 
payees,  private  agencies  may  best  fill 
the  need.  However,  there  are  no 
incentives  for  agencies  to  provide  this 
service.  SSA  should  either  pay  agencies 
directiy  or  increase  payments  to 
beneficiaries  to  cover  fees  to  agency 
payees. 

"There  must  be  a  way  for  SSA  to  pay 
for  payee  services  directly.  This 
payment  should  not  come  out  of  an 
individual  recipient's  check."  (Advocate, 
drop-in  center  for  homeless  people) 

Even  when  family  is  available,  a  paid 
payee  may  be  a  better  choice  since 
relationships  can  deteriorate  because  of 
verbal  and  physical  assaults  directed 
toward  the  payee  resulting  in  the 
payee's  acting  simply  as  a  conduit  for 
funds.  For  the  same  reasons,  volunteers 
are  not  appropriate  payees  for 
beneficiaries  with  a  history  of  abusive 
behavior. 

Payee  Training.  Representative 
payees  should  be  trained  to  understand 
their  responsibitities  both  for  disbursing 
funds  and  for  making  appropriate 
reports  to  SSA.  If  the  payee  is  not  a 
social  service  professional,  the  training 
should  include  how  to  work  with 
difficult  persons  such  as  substance 


abusers  and  those  with  serious  mental 
illnesses. 

Payee  Monitoring.  SSA  should 
monitor  more  closely  payees'  use  of 
funds,  including  contacting  payees  for 
documentatimi  of  expenditures  and 
conserved  funds.  If  a  payee  misuses 
funds,  SSA  should  be  able  to  enforce 
restitution. 

"Strong  financial  penalties  should  be 
apphed  to  the  (abusive]  payee  *  *  *." 
(Mental  health  commissioner) 

"[T]he  most  flagrant  abusers  shotdd 
be  Med  for  fraud."  (Elder  abuse  council 
director) 

Reevaluate  Capability.  SSA  should 
provide  for  periodic  formal 
reevaluations  of  capability  of  all 
beneficiaries  with  payees  to  ensure  that 
none  is  unnecessarily  deprived  of  the 
right  to  receive  and  manage  benefits 
without  interference. 

OptioD  for  Change 

Develop  legislation  that  would 
mandate  specific  recruitment,  training 
and  monitoring  of  representative  payees 
and  authorize  the  appropriation  of  funds 
to  implement  the  program. 

Under  this  option.  Congress  would 
state  its  expectations  for  program 
administration.  Given  those 
expectations,  legislation  would  establish 
an  appropriate  fimding  level  to  support 
them. 

The  following  capsulizes  some 
provisions  that  might  be  pari  of  a  broad- 
based  representative  payment  program. 

(a)  Payments  by  the  Federal 
Government  of  reasonable 
compensation  to  representative  payees 
for  their  services. 

(b)  Contracting  by  SSA  with  agencies 
to  provide  payee  services  at 
Government  expense  when  suitable 
volunteers  are  not  available. 
Alternatively,  if  an  SSI  beneficiary  is 
required  to  pay  some  or  all  of  the  fees  of 
a  representative  payee,  he  or  she  would 
be  reimbursed  for  them. 

(c)  Requirement  for  payees,  other  than 
parents  with  custody  of  minor  children, 
to  provide  periodic  documentation  to 
support  their  annual  accountings.  This 
would  supplement  the  existing  annual 
payee  reports  and  would  not  require 
legislation. 

(d)  Recovery  of  misused  funds  by  SSA 
from  the  monthly  payment  of  any 
representative  payee  currentiy  receiving 
benefits  in  his  or  her  own  rights.  Under 
current  law,  SSA  caimot  attach  a 
payee's  own  benefits  and  a  beneficiary 
has  littie  recourse  when  a  payee  refuses 
to  make  restitution. 

(e)  Prosecution  of  representative 
payees  who  have  misused  funds, 
regardless  of  the  amount  At  present 
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SSA  can  refer  a  case  to  the  U.S. 
Attorney  only  if  the  amount  involved  is 
$3,000  or  more. 

Funding  for  Outreach  Activities 

Current  Approach:  SSA  has 
undertaken  an  outreach  campaign 
through  its  field  offices,  working  with 
community  based  agencies.  For 
example,  offices  have  used  other 
agencies'  hsts  to  send  letters  to 
potentially  eligible  individuals;  workers 
regularly  visit  homeless  shelters, 
facilities  for  the  elderly,  and  other  sites 
where  needy  individuals  would  be 
found;  and  computer  matches  between 
SPA  and  other  agencies  identify 
potential  recipients.  Information  and 
referral  agreements  with  advocacy  and 
service  groups  have  been  a  key  aspect 
of  outreach.  However,  many  groups 
within  the  population,  including  the 
homeless,  the  frail  isolated  elderly, 
children,  and  Native  Americans,  have 
been  underserved.  (For  additional 
discussion  on  this  issue,  see  the 
"Homelessness"  and  "Information  and 
Referral"  sections.) 

In  Fiscal  Year  1990,  Congress 
appropriated  $3  million  for  SSI  outreach 
demonstrations.  Currently,  there  are  25 
research  demonstration  projects 
operating  in  34  sites  nationwide  which 
are  testing  methods  of  overcoming  the 
barriers  that  prevent  potentially  eligible 
individuals  from  filing  for  SSI.  In  Fiscal 
Year  1991,  Congress  appropriated  $6 
million  to  continue  this  outreach 
program,  and  SSA  will  fund  additional 
cooperative  agreements  based  on  what 
has  been  learned  from  the  first  group  of 
projects.  The  most  successful  methods 
fi-om  all  of  the  projects  will  be 
incorporated  into  future  outreach 
initiatives. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that— 

Problems  With  Documents 

"We  are  dealing  with  patients  who 
have  hmited  education.  Among  the  older 
clients,  some  have  no  birth  certificates, 
no  Social  Security  card,  no  other  legal 
documents  to  prove  their  age  or  status, 
yet  they  come  to  us  asking  for  help.  We 
need  a  troubleshooter  that  we  could  call 
to  cut  the  red  tape."  (Outreach  Worker) 

SSA  Not  Accessible 

"One  of  the  things  that  has  happened 
as  a  result  of  cutback  in  travel,  too.  local 
offices  used  to  at  least  monthly  go  into 
each  rural  community  *  *  *.  If  the 
district  office  was  supposed  to  cover  16 
counties,  they  would  go  in,  they  would 
be  available  for  consultation,  and  they 
were  always  at  an  accessible  location, 
and  they  did  a  good  job  of  publicizing 
their  arrival  so  people  could  ask  the 


kinds  of  questions  they  should  *  *  *. 
Since  that  no  longer  exists,  we  are 
finding  a  lot  of  people  technically  falling 
through  the  so-called  loopholes.  This 
also  applies  to  the  mentally  disabled 
and  the  homeless  who  are  also  mentally 
disabled  •  *  *"  (Legal  Services 
Attorney)  (For  additional  discussion  on 
this  issue,  see  "Service"  section.) 

Language  Barriers 

"The  language  barriers  for  Indian 
elders  with  limited  English  proficiency 
are  complicated  by  the  fact  that  Indian 
languages  are  typically  not  written 
languages,  thus  bilingual  written  notices 
and  communications  are  not  possible. 
There  are.  however,  interpreters 
available  who  could  be  hired  to  do 
outreach  work  to  tribal  elders  with 
limited  English  reading  skills.  I  have 
seen  no  effort  by  SSI  to  assure  that 
information  is  conveyed  to  tribal  elders 
in  their  own  language  *  *  *"  (Legal 
Services  Attorney) 

"National  studies  estimate  that  only 
44%  of  eligible  Hispanics  receive  SSI. 
Despite  high  need,  Hispanic  elders  are 
less  likely  to  receive  SSI  than  the  rest  of 
the  eligible  population.  There  may  be 
m.any  reasons  for  the  low  participation 
of  Hispanics  in  SSI.  but  it  is  my 
estimation  that  lack  of  outreach  is  a 
primary  cause."  (Advocacy  Program 
Director) 

"If  an  outreach  position  was  instituted 
as  was  suggested  by  Dr.  Flemming,  one 
area  in  which  it  would  be  most  helpful 
would  be  for  patients  in  the  State 
Mental  Hospitals."  (Community  Mental 
Health  Center  Official) 

Many  Techniques  Needed 

"SSI  outreach  should  be  an  ongoing, 
expanded  priority,  and  should  be  funded 
to  allow  for  a  wide  range  of  outreach 
techniques.  An  establishment  of 
information  sharing  networks  between 
the  various  methods  would  serve  as  a 
means  to  develop  the  most  successful 
techniques."  (Local  SSI  Outreach 
Director) 

Option  for  Change 

Establish  Specific  Funding  for  Outreach 

If  this  option  were  adopted,  a 
percentage  of  the  SSI  administrative 
budget  would  be  dedicated  solely  to 
outreach.  (For  example,  5  percent  for  FY 
91  would  be  $60  million.)  These  funds 
could  not  be  used  for  other  purposes. 

Information  and  Referral  Services 

Current  Approach:  When  Congress 
established  the  SSI  program,  it 
separated  responsibihty  for  income 
maintenance  and  social  services.  The 
new  program  placed  cash  assistance 


payments  delivery  in  SSA  and  kept 
social  service  assessment  and  delivery 
in  the  hands  of  State,  local,  and  private 
nonprofit  agencies.  This  separation  of 
payment  delivery  and  social  service 
delivery  was  consistent  with  the 
operation  of  most  State  programs  in  the 
early  1970's.  SSA  initiated  information 
and  referral  activities  to  help  link 
claimants  and  beneficiaries  with  other 
pubhc  and  private  agencies  that  could 
meet  other  needs,  as  it  had  previously 
done  for  Social  Security  claimants/ 
beneficiaries.  The  Social  Security  Act 
also  requires  SSA  to  provide  referral  to 
vocational  rehabilitation  programs  for 
certain  categories  of  SSI  and  Social 
Security  disability  beneficiaries. 

Other  than  mandatory  vocational 
rehabilitation  referrals,  SSA  does  not 
follow  up  with  the  individual  or  the 
organization  to  determine  if  the 
requested  service  was  received  or  if  the 
need  was  met. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that— 

Claimants/beneficiaries  need 
assistance.  Outside  SSA  there  is  a 
proliferation  of  programs  and  services 
available  but  it  is  difficult  to  negotiate 
this  system  of  services  without  the 
assistance  of  an  advocate  or 
professional  social  worker.  Many  poor 
people  are  not  in  contact  with  other 
agencies  that  can  help  them  negotiate 
the  system.  Different  providers  are  not 
aware  of  the  various  available  resources 
for  the  mentally  ill  client.  There  should 
not  be  a  way  of  centralizing  the 
available  resources  and  require  all 
providers  to  know  what's  available. 

Process  creates  stress.  Clients 
experience  stress  because  of  fragmented 
services  in  the  community  and  the 
accompanying  process  which  they  have 
difficulty  negotiating  alone. 

SSA  can  perform  this  function.  Many 
SSI  recipients  are  in  need  of  social 
services;  and  SSI  workers,  if  properly 
trained,  could  provide  the  linkage/ 
referral  for  the  SSI  individual  to  the 
appropriate  services. 

Clients  should  be  asked  if  they  object 
to  having  their  names  referred  to 
designated  agencies  that  could  provide 
resources  and  services.  SSA  could  then 
make  a  direct  contact  and  ask  the 
agency  to  contact  the  client.  This  is  a 
way  to  resolve  the  problem  of 
reluctance  on  the  part  of  cUents  to 
contact  other  organizations  for  help. 

SSA  Needs  To  Dedicate  Staff  To 
Provide  Assistance 

Increased  coordination  by  SSA  field 
office  personnel  with  other  community 
organizations  is  needed  and  more 
human  resources  should  be  provided  to 


accomplish  this  task.  SSA  fiek 
need  a  specific  employee  on  si 
responsible  for  working  with  c 
agencies, facilitating  cooperati 
activity  and  ensuring  that  cHei 
the  right  connections. 

Information  and  Referral  Serv 
Available  Outside  SSA 

"We  hope  that  the  informati 
referral  services  and  case  man 
offered  by  professionals  in  the 
community  will  be  seen  as  vitt 
components  of  the  SSI  system 
future.  If  the  technical  interpre 
SSI  can  be  the  continued  focui 
the  Aging  Network  can  provid 
presence  and  support  needed  i 
SSI  beneficiaries"  (Area  Agen 
Aging). 

SSA  should  not  perform  sac. 
functions.  SSA  has  been  forcei 
inappropriately,  to  assume  a  n 
social  service  functions.  Probli 
result  if  SSA  becomes  a  social 
agency  or  becomes  involved  ii 
case  management.  Problems  a 
as  confUcts  of  interest  and  que 
confidentiality,  when  entitlemi 
agencies  perform  social  servic 
functions.  The  need  for  additic 
human  resources  to  provide  th 
services  would  be  great.  Case 
management  is  available  from 
other  organizations  and  SSA  v 
duplicating  such  service. 

Options  for  Change 

1.  The  Expanded  Community  1 
Model  1 1 

The  Expanded  Community  I 
Model  would  broaden  the  sco] 
functional  statement  for  Socia 
Administration  field  offices  to 
more  in-depth  community  liais 
activities.  This  model  would  p 
expanded  linkage  with  commi 
organizations.  It  would  not  pn 
management  services,  but  woi 
ensure  that  clients  who  need  s 
services  receive  them  through 
organization,  e.g.,  the  mental  h 
system,  local  charity  or  cultun 
state  agencies,  etc. 

SSA  field  offices  would  ded: 
additional  staff  resources  to  c( 
community  agencies  and  instil 
and  to  work  with  them  on  a  cc 
basis.  The  goal  would  be  to  us 
community  oi^anizations  in  cc 
with  the  local  SSA  office.  SSA 
ask  organizations  to  help  indi\ 
apply  for  SSI,  to  help  applican 
recipients  deal  with  any  probi 
arise  and  to  provide  case  man 
when  needed.  Special  emphas 
be  placed  on  assisting  the  hon 
make  meaningful  connections 
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payments  delivery  in  SSA  and  kept 
social  service  assessment  and  delivery 
in  the  hands  of  State,  local,  and  private 
nonprofit  agencies.  This  separation  of 
payment  dehvery  and  social  service 
delivery  was  consistent  with  the 
operation  of  most  State  programs  in  the 
early  1970*8.  SSA  initiated  information 
and  referral  activities  to  help  link 
claimants  and  beneficiaries  with  other 
public  and  private  agencies  that  could 
meet  other  needs,  as  it  had  previously 
done  for  Social  Security  claimants/ 
beneficiaries.  The  Social  Security  Act 
also  requires  SSA  to  provide  referral  to 
vocational  rehabilitation  programs  for 
certain  categories  of  SSI  and  Social 
Security  disability  beneficiaries. 

Other  than  mandatory  vocational 
rehabilitation  referrals,  SSA  does  not 
follow  up  with  the  individual  or  the 
organization  to  determine  if  the 
requested  service  was  received  or  if  the 
need  was  met. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

Claimants/beneficiaries  need 
assistance.  Outside  SSA  there  is  a 
proliferation  of  programs  and  services 
available  but  it  is  difficult  to  negotiate 
this  system  of  services  without  the 
assistance  of  an  advocate  or 
professional  social  worker.  Many  poor 
people  are  not  in  contact  with  other 
agencies  that  can  help  them  negotiate 
the  system.  Different  providers  are  not 
aware  of  the  various  available  resources 
for  the  mentally  ill  client.  There  should 
not  be  a  way  of  centralizing  the 
available  resources  and  require  all 
providers  to  know  what's  available. 

Process  creates  stress.  Clients 
experience  stress  because  of  fragmented 
services  in  the  community  and  the 
accompanying  process  which  they  have 
difficulty  negotiating  alone. 

SSA  can  perform  this  function.  Many 
SSI  recipients  are  in  need  of  social 
services;  and  SSI  workers,  if  properly 
trained,  could  provide  the  linkage/ 
referral  for  the  SSI  individual  to  the 
appropriate  services. 

Clients  should  be  asked  if  they  object 
to  having  their  names  referred  to 
designated  agencies  that  could  provide 
resources  and  services.  SSA  could  then 
make  a  direct  contact  and  ask  the 
agency  to  contact  the  client.  This  is  a 
way  to  resolve  the  problem  of 
reluctance  on  the  part  of  clients  to 
contact  other  organizations  for  help. 

SSA  Needs  To  Dedicate  Staff  To 
Provide  Assistance 

Increased  coordination  by  SSA  field 
office  personnel  with  other  community 
organizations  is  needed  and  more 
human  resources  should  be  provided  to 


accomplfs 


fsh  this  task.  SSA  field  o^ices 
need  a  sbecific  employee  on  staff 
responsible  for  working  with  community 
agencies,  ucilitating  cooperative 
activity  and  ensuring  that  clients  make 
the  right  ccmnections. 

Information  and  Referral  Services  Are 
Available  Outside  SSA 

"We  hope  that  the  information  and 
referral  services  and  case  management 
offered  by  professionals  in  the 
community  will  be  seen  as  vital 
components  of  the  SSI  system  of  the 
future.  If  the  technical  interpretations  of 
SSI  can  be  the  continued  focus  of  SSA, 
the  Aging  Network  can  provide  the 
presence  and  support  needed  in  helping 
SSI  beneficiaries"  (Area  Agency  on 
Aging). 

SSA  should  not  perform  social  service 
functions.  SSA  has  been  forced, 
inappropriately,  to  assume  a  number  of 
social  service  functions.  Problems  could 
result  if  SSA  becomes  a  social  service 
agency  or  becomes  involved  in  general 
case  management.  Problems  arise,  such 
as  conflicts  of  interest  and  questions  of 
confidentiality,  when  entitlement 
agencies  perform  social  service 
functions.  The  need  for  additional 
human  resources  to  provide  these 
services  would  be  great.  Case 
management  is  available  from  many 
other  organizations  and  SSA  would  be 
duplicating  such  service. 

Options  for  Change 

1.  The  Expanded  Community  Liaison 
Model 

The  Expanded  Community  Liaison 
Model  would  broaden  the  scope  of  the 
functional  statement  for  Social  Security 
Administration  field  offices  to  include 
more  in-depth  community  Haison 
activities.  This  model  would  provide 
expanded  linkage  with  community 
organizations.  It  would  not  provide  case 
management  services,  but  would  try  to 
ensure  that  clients  who  need  such 
services  receive  them  through  another 
organization,  e.g.,  the  mental  health 
system,  local  charity  or  cultural  groups, 
state  agencies,  etc. 

SSA  field  offices  would  dedicate 
additional  staff  resources  to  contact 
community  agencies  and  institutions 
and  to  work  with  them  on  a  continuing 
basis.  The  goal  would  be  to  use 
community  organizations  in  concert 
with  the  local  SSA  office.  SSA  would 
ask  organizations  to  help  individuals 
apply  for  SSL  to  help  applicants  and 
recipients  deal  with  any  problems  that 
arise  and  to  provide  case  management 
when  needed.  Special  emphasis  would 
be  placed  on  assisting  the  homeless  to 
make  meaningful  connections  with 


organizations  that  could  provide  other 
assistance  and  services.  (Refer  to  the 
section  labeled  "Homeless.")  In  order 
for  this  model  to  be  effective,  an 
increase  in  human  resources  in  SSA 
field  offices  would  be  necessary  and  the 
resources  would  have  to  be  dedicated 
specifically  to  this  function. 

2.  The  Case  Manager  Model 

In  this  model,  SSA  would  work 
closely  with  claimants  and  beneficiaries 
and  their  families  and  care  givers,  taking 
responsibihty  for  the  progress  of  each 
person  trying  to  overcome  the  obstacles 
and  problems  presented  by  disabihty, 
blindness  or  age.  SSA  would  provide  an 
active  and  ongoing  link  between  clients 
who  want  or  need  social  services  and 
organizations  who  provide  those 
services.  SSA  would  develop  and 
maintain  a  network  of  providers, 
employers,  and  other  public  agencies 
with  which  it  would  collaborate  to 
improve  the  health,  work  status  and 
quality  of  life  of  clients.  Specialized 
assistance  would  be  provided  to  the 
homeless  in  order  to  ensure  that  they 
are  able  to  complete  the  SSI  application 
process  and  connect  with  organizations 
that  provide  other  assistance  and 
services.  (Refer  to  the  topic  labeled 
"Homelessness".)  Case  management  is 
very  labor  intensive  and  would  require  a 
major  increase  in  staff  for  field  offices. 

Homelessness 

Current  Approach:  Homelessness 
makes  the  SSI  application  process  more 
difificult.  This  population  is  usually  not 
connected  to  any  of  the  social  agencies 
which  routinely  refer  people  to  Social 
Security  offices.  Their  lack  of  a  fixed 
mailing  address  makes  them  difficult  to 
reach.  They  also  lack  transportation  to 
SSA  offices,  and  their  lack  of 
identification  and  other  evidence 
needed  to  estabUsh  eligibility  makes  the 
application  process  slower. 

SSA  district  offices  have  homeless 
coordinators  who  work  with  local 
service  and  advocacy  groups.  As  a 
result,  many  local  social  service 
agencies,  soup  kitchens,  shelters, 
churches,  etc.,  screen  homeless  people 
for  possible  SSI  eligibility,  refer  them  to 
the  local  SSA  office,  and  help  them 
through  the  system.  Also,  in  many  areas 
of  the  country  local  SSA  offices, 
sometimes  assisted  by  the  Disability 
Determination  Service,  visit  homeless 
shelters,  clinics,  and  hospitals  to  take 
applications.  SSA  is  investigating 
methods  of  continuous  funding  for  these 
activities.  (For  additional  discussion  on 
this  issue,  see  the  sections  on 
"Outreach,"  "Services  Provided  by  the 
Social  Security  Administration."  and 
"Information  and  Referral.") 


In  addition,  SSA  does  not  require  a 
fixed  mailing  address  before  issuing  a 
check;  homeless  individuals  can  pick  up 
their  checks  at  the  local  Social  Security 
office,  or  at  a  shelter.  Benefits  are 
usually  p>aid  when  a  person  lives  in  a 
privately  operated  shelter.  Although  an 
individual  generally  is  not  eligible  for 
SSI  benefits  for  any  month  throughout 
which  he  or  she  is  a  resident  of  a  public 
institution,  there  is  an  exception  for 
public  emergency  shelters.  In  any  nine 
month  period,  an  individual  may  be 
eligible  for  SSI  for  any  six  months 
throughout  which  he  or  she  resides  in  • 
public  emergency  shelter. 

Further,  SSI  payments  are  made  for 
certain  individuals  who  are  admitted  to 
a  public  medical  institution  or  a  facility 
in  which  Medicaid  is  paying  more  than 
50  percent  of  the  cost  of  care.  A 
physician  must  certify  that  the 
individual  will  be  confined  for  90  days 
or  less,  and  the  individual  needs  to  pay 
some  or  all  of  the  expenses  of 
maintaining  the  home  or  hving 
arrangement  to  which  he  may  return 
after  discharge. 

SSA  has  also  instituted  a  policy  to 
ensure  that  an  individual's  payments  are 
not  inappropriately  terminated  because 
of  failure  to  respond  to  a  request  for 
evidence.  SSA  recognizes  that  a 
person's  age  or  medical  condition,  or 
homelessness,  may  make  it  impossible 
for  him  or  her  to  respond  on  a  timely 
basis.  Failure  to  furnish  this  information 
does  not  automatically  result  in  a  loss  of 
benefits.  SSA  makes  every  effort  to 
locate  the  individual,  including 
contacting  homeless  shelters,  to  assist 
them  in  obtaining  the  necessary 
documents. 

Another  effort  to  prevent 
homelessness  is  the  pre-release  program 
which  begins  payments  to  persons  as 
soon  as  possible  after  discharge  from 
public  institutions  or  private  institutions 
where  Medicaid  pays  over  half  the  cost 
of  care.  Each  SSA  office  establishes 
agreements  with  all  appropriate  public 
and  private  institutions.  The  institutions 
identify  individuals  who  appear  likely  to 
meet  the  criteria  for  SSI  eligibility,  and 
who  could  be  released  within  30  days. 
The  SSA  office  takes  claims  from  these 
individuals,  and  potential  eligibihty  and 
payment  amount  are  determined  based 
on  the  individual's  anticipated  hving 
arrtingement  upon  release.  The  payment 
starts  upon  release  from  the  institution 
when  possible. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

The  Application  Process.  The 
application  process  should  be  simplified 
so  that  processing  time  is  shortened. 
Frequently,  by  the  time  the  decision  is 
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reached,  the  claimant's  whereabouts  are 
unknown. 

The  Disability  Process.  SSA  should 
make  decisions  based  on  lay  evidence 
(e.g.,  observations  of  shelter  workers 
and  mental  health  workers)  when 
medical  records  are  non-existent  and 
the  applicant  refuses  to  see  a  doctor  for 
fear  of  institutionalization. 

Third  Party  Assistance.  Agencies 
involved  with  the  homeless  mentally  ill 
should  be  educated  regarding  the 
disabiUty  application  process.  Further, 
the  homeless  mentally  ill  should  be 
provided  with  advocates  to  help  them 
through  the  system.  (For  additional 
discussion  on  this  issue,  see  the 
"Information  and  Referral"  section.) 

Payees.  SSA  should  identify  a  pool  of 
reputable  people  who  are  willing  to 
serve  as  representative  payees  for  the 
homeless  mentally  ill.  This  would  assure 
that  the  individual  is  using  the  payments 
for  basic  needs.  (For  additional 
discussion  on  this  issue,  see  the 
"Representative  Payment"  section.) 

Hospitalization/Institutionalization. 
SSA  should  allow  indefinite  SSI 
payment  for  individuals  residing  in 
public  emergency  shelters  for  the 
homeless.  Further,  a  means  should  be 
foimd  to  maintain  a  person's  rent  while 
he/she  is  hospitalized. 

Outreach.  SSA  should  increase 
outreach  activities,  especially  to  the 
homeless  mentally  ill.  (For  additional 
discussion  on  this  issue,  see  the 
"Outreach"  section.) 

Options  for  Change 

1.  Provide  Emergency  Payments  to 
Individuals  With  Mental  Illness 

Under  this  provision,  emergency 
payments  would  be  provided  to 
individuals  who  file  an  application  and: 

(a)  Are  homeless,  as  defined  by  the 
Stewart  B.  McKinney  Homeless 
Assistance  Act  (Pub.  L.  100-77),  and 

(b)  In  the  judgment  of  a  qualified 
mental  health  professional,  exhibit 
symptoms  of  severe  mental  illness. 

The  McKinney  Act  defines  a  homeless 
person  as  someone  without  a  fixed, 
adequate  nighttime  residence  or  whose 
primary  nighttime  residence  is  a  shelter, 
a  temporary  holding  place  for 
individuals  intended  to  be 
institutionalized,  or  a  place  not  intended 
as  sleeping  accommodation  for  human 
beings. 

These  applications  would  be 
processed  for  a  final  decision  within  30 
days,  or  benefits  would  be  continued 
until  a  final  decision  is  reached.  These 
payments  would  not  be  considered 


overpayments  if  it  is  decided  that  these 
individuals  are  not  disabled  or  blind. 

2.  Provide  Continued  Payment 
Protection  for  All  Hospitalized 
Individuals 

The  law  would  be  changed  to  remove 
current  restrictions.  A  physician  would 
no  longer  be  required  to  certify  that  the 
eligible  individual  is  expected  to  stay  for 
three  months  or  less.  Further,  the 
individual  would  no  longer  be  required 
to  demonstrate  that  the  SSI  payment  is 
needed  to  maintain  the  living 
arrangement  to  which  he  or  she  may 
return  upon  discharge.  Payments  could 
be  made  to  all  individuals  for  the  first 
three  months  of  hospitalization. 

3.  Pay  SSI  Benefits  to  Individuals  in 
Public  Emergency  Shelters  for  the 
Homeless  Without  any  Time  Limit 

Residents  of  these  shelters  would  be 
eligible  for  SSI  indefinitely. 

4.  Provide.  Nationwide,  Outreach 
Services  Now  Being  Tested 

SSA  is  testing  models  for  helping  the 
homeless  through  the  application 
process.  Travelers  and  Immigrants  Aid 
in  Chicago,  with  funding  from  SSA. 
provides  all  necessary  application 
processing  services  during  a  single 
interview,  including  on-the-spot 
consultative  examinations.  It  also 
provides  case  management  throughout 
the  application  process,  and  assists  the 
homeless  individual  in  arranging 
representative  payee  services. 

SSA  is  beginning  an  initiative  with  the 
Department  of  Veterans  Affairs' 
successful  Homeless  and  Chronic 
Mentally  111  Program.  The  initiative  will 
involve  SSA  and  Disability 
Determination  Service  staff  in  Homeless 
and  Chronic  Mentally  111  sites  working 
as  a  team  to  take  and  develop 
applications. 

Under  this  option,  SSA  would  expand 
these  integrated  services  models  across 
the  country.  (For  additional  discussion 
on  this  issue,  see  the  "Outreach" 
section.) 

Advisory  Council  Review 

Current  Approach:  Although  the  SSI 
program  has  undergone  numerous 
refinements  and  modifications  since 
enactment,  the  basic  structure  has  not 
changed.  Over  the  years,  a  number  of 
reviews  have  been  done,  but  not  on  a 
regular  basis  and  few  involved 
independent  experts  who  reported  to  the 
Secretary,  as  is  the  case  with  the 
Advisory  Council  on  Social  Security. 

Congress  authorized  the  Social 
Security  Board  to  appoint  the  first  Social 
Security  Advisory  Council  in  1937  to 


study  the  advisabiUty  of  amending  the 
program  to  ensure  that  its  benefits  wer^ 
adequate  and  equitable  and  that  its 
financing  was  sound.  The  Advisory 
Council  consisted  of  representatives  of 
employees,  employers,  and  the  general 
public.  In  1969,  the  Advisory  Council's 
charter  was  expanded  to  reflect  a 
broader  scope  of  review.  Currently, 
under  the  law,  a  new  Council  is 
appointed  every  four  years  and  submits 
a  comprehensive  report  to  the  Secretary 
on  designated  issues.  At  the  time  of  the 
statutory  mandate,  the  SSI  program  had 
not  yet  been  established,  and  the  Act 
has  never  been  modified  to  specifically 
include  review  of  the  SSI  program.  Only 
one  Social  Security  Advisory  Council 
has  addressed  SSI  program  issues. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

There  are  fundamental  differences 
between  the  Social  Security  trust  fund 
programs  and  SSI.  Some  of  the 
differences  involve  issues  that  require 
extensive  review  and  consideration  of 
other  social  and  domestic  programs. 

The  SSI  program  would  benefit  from  a 
periodic,  independent  review,  similar  to 
but  separate  from  the  process  afforded 
the  four  trust  fund  programs  by  the 
Social  Security  Advisory  Council, 
because  of  the  fundamental  differences 
between  the  SSI  and  trust  fund 
programs,  and  because  the  scope  of  the 
review  would  be  too  great  to  be 
manageable  if  it  were  combined  with  a 
review  of  the  trust  fund  programs. 

Options  for  Change 

1.  Amend  the  Social  Security  Act  to 
Include  SSI  in  Social  Security  Advisory 
Council  Jurisdiction 

This  option  would  include  the  SSI 
program  as  an  integral  part  of  the 
Advisory  Council's  mandate.  While  this 
approach  would  not  guarantee  that  the 
SSI  program  would  be  reviewed  every 
four  years,  it  would,  nevertheless, 
include  SSI  in  the  Council's  jurisdiction 
and  allow  the  program  to  be  reviewed 
singly  or  jointly  with  the  trust  fund 
programs,  as  determined  by  the 
Secretary. 

2.  Establish  a  Separate  Advisory 
Council  on  SSI 

This  option  would  guarantee  th  it  the 
SSI  program  receives  a  regular, 
comprehensive  review  by  an 
independent  group  of  experts  who 
would  report  to  the  Secretary.  The 
mandate  could  include  a  very  broad 
charter,  in  which  SSI  would  be 


considered  with  other  Federa 
income  maintenance  progran 
than  trust  fund  programs).  A  i 
Advisory  Council  would  be  e 
take  into  account  actions  of  t 
recent  or  existing  Advisory  C 
Social  Security  on  issues  of  it 
interest. 

(FR  Doc.  91-17990  Filed  7-30-91;  i 
BHXMO  CODE  4tM-11-M 


7  /  Wednesday,  July  31.  1991  /  Notices 


Federal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991  /  Notices 36659 


it  is  decided  that  these 
Dt  disabled  or  blind. 

ued  Payment 
f  Hospitalized 

be  changed  to  remove 
18.  A  physician  would 
lired  to  certify  that  the 
1  is  expected  to  stay  for 
ess.  Further,  the 
no  longer  be  required 
lat  the  SSI  payment  is 
in  the  living 
'hich  he  or  she  may 
arge.  Payments  could 
lividuals  for  the  first 
ospitalization. 

fs  to  Individuals  in 
r  Shelters  for  the 
it  any  Time  Limit 

ese  shelters  would  be 
definitely. 

\wide.  Outreach 
ng  Tested 

nodels  for  helping  the 
the  application 
}  and  Immigrants  Aid 
unding  from  SSA, 
isary  application 
!8  during  a  single 
ng  on-the-spot 
linations.  It  also 
nagenient  throughout 
ocess.  and  assists  the 
lal  in  arranging 
yee  services, 
ig  an  initiative  with  the 
terans  Affairs' 
2SS  and  Chronic 
am.  The  initiative  will 
Disability 

•vice  staff  in  Homeless 
ally  111  sites  working 
and  develop 

)n,  SSA  would  expand 
ervices  models  across 
idditional  discussion 
he  "Outreach" 

Review 

ch:  Although  the  SSI 
rgone  numerous 
lodifications  since 
sic  structure  has  not 
years,  a  number  of 
1  done,  but  not  on  a 
few  involved 
rts  who  reported  to  the 
i  case  with  the 
on  Social  Security, 
ized  the  Social 
appoint  the  first  Social 
Council  in  1937  to 


study  the  advisability  of  amending  the 
program  to  ensure  that  its  benefits  werq 
adequate  and  equitable  and  that  its 
financing  was  sound.  The  Advisory 
Council  consisted  of  representatives  of 
employees,  employers,  and  the  general 
public.  In  1969,  the  Advisory  Council's 
charter  was  expanded  to  reflect  a 
broader  scope  of  review.  Currently, 
under  the  law,  a  new  Council  is 
appointed  every  four  years  and  submits 
a  comprehensive  report  to  the  Secretary 
on  designated  issues.  At  the  time  of  the 
statutory  mandate,  the  SSI  program  had 
not  yet  been  established,  and  the  Act 
has  never  been  modified  to  specifically 
include  review  of  the  SSI  program.  Only 
one  Social  Security  Advisory  Council 
has  addressed  SSI  program  issues. 

Summary  of  Testimony  From  Public 
Hearings:  Witnesses  alleged  that — 

There  are  fundamental  differences 
between  the  Social  Security  trust  fund 
programs  and  SSI.  Some  of  the 
differences  involve  issues  that  require 
extensive  review  and  consideration  of 
other  social  and  domestic  programs. 

The  SSI  program  would  benefit  from  a 
periodic,  independent  review,  similar  to 
but  separate  from  the  process  afforded 
the  four  trust  fund  programs  by  the 
Social  Security  Advisory  Council, 
because  of  the  fundamental  differences 
between  the  SSI  and  trust  fund 
programs,  and  because  the  scope  of  the 
review  would  be  too  great  to  be 
manageable  if  it  were  combined  with  a 
review  of  the  trust  fund  programs. 

Options  for  Change 

1.  Amend  the  Social  Security  Act  to 
Include  SSI  in  Social  Security  Advisory 
Council  Jurisdiction 

This  option  would  include  the  SSI 
program  as  an  integral  part  of  the 
Advisory  Council's  mandate.  While  this 
approach  would  not  guarantee  that  the 
SSI  program  would  be  reviewed  every 
four  years,  it  would,  nevertheless, 
include  SSI  in  the  Council's  jurisdiction 
and  allow  the  program  to  be  reviewed 
singly  or  jointly  with  the  trust  fund 
programs,  as  determined  by  the 
Secretary. 

2.  Establish  a  Separate  Advisory 
Council  on  SSI 

This  option  would  guarantee  th  it  the 
SSI  program  receives  a  regular, 
comprehensive  review  by  an 
independent  group  of  experts  who 
would  report  to  the  Secretary.  The 
mandate  could  include  a  very  broad 
charter,  in  which  SSI  would  be 


considered  with  other  Federal  and  State 
income  maintenance  programs  (other 
than  trust  fund  programs).  A  separate 
Advisory  Council  would  be  expected  to 
take  into  account  actions  of  the  most 
recent  or  existing  Advisory  Council  on 
Social  Security  on  issues  of  mutual 
Interest. 

(FR  Doc.  91-17990  Filed  7-30-91;  8;45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

[CFOA  Nosj  84.133C,  84.133F,  and  84.133Q] 

National  institute  on  Disability  and 
Rehabilitation  Research;  Notice 
Inviting  Applications  for  New  Awards 
Under  Certain  Programs  for  Fiscal 
Year  1992 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  The 


notice  contains  information,  application 
forms,  and  instructions  needed  to  apply 
for  a  grant  under  these  competitions. 

The  estimates  of  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR),  34 
CFR  parts  74.  75,  77.  80.  81,  82,  85,  and 


86:  and  the  following  program 
regulations: 

Field  Initiated  Research — 34  CFR 
parts  350  and  357. 

Rehabilitation  Research 
Fellowships— 34  CFR  part  356. 

Innovation  Grants — 34  CFR  parts  350 
and  358. 

.  Applications  Available:  July  31. 1991. 


National  Institute  on  Disabiuty  and  Rehabilitation  Research-Information  for  Transmittal  of  Appucations  Under 
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CFDANa 


84.1330 

84.133F 

84.133G 


Prosram  title 


Innovation  Grants 

RehaMitatKjT  Research  Fellowshipt.. 
FieW- Initiated  Research 


OeadHneior 
tnrmmittat 

appOcatiorM 


3/16/92 
12/15/91 
10/15/91 


Estimated 

available 

funds 


$750,000 

400.000 

2.500.000 


Esti- 
mated 
No.  o( 


15 
10 
20 


Estimated 
average 
awar^ 


$50,000 

40.000 

125,000 


Proiect 
peiiod 


12 
12 
36 


Title  of  Program:  Innovation  Grants. 
CFDA  No:  84.133C 

Purpose:  This  program  is  designed  to 
provide  financial  support  to  projects 
that:  (a)  Test  new  concepts  and 
innovative  ideas;  (b)  demonstrate 
research  results  of  high  potential 
benefits;  (c)  purchase  and  evaluate 
prototype  aids  and  devices;  (d)  develop 
and  test  unique  rehabilitation  training 
curricula;  and  (3)  conduct  feasibihty, 
planning,  and  evaluation  studies  and 
conferences,  and  other  activities  to 
disseminate  specific  research  findings 
as  described  in  program  regulations  at 
34  CFR  part  35a 

The  SiBcretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority:  Projects 
that  will  facilitate  implementation  of  the 
Americans  with  Disabihties  Act, 
including  but  not  limited  to  curriculum 
development  for  training  of  affected 
parties  on  issues  related  to  the  ADA. 
development  and  testing  of  assessment 
and  measurement  surveys,  related  to  job 
accommodations  for  persons  with 
disabilities,  and  development  of 
adaptive  devices. 

However,  under  34  CFR  75.105(c)(1)  an 
apphcafion  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  the 
applications. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria,  34  CFR 
358.32.  to  evaluate  applications  under 
this  program. 

(a)  Importance  of  the  project  (50 
points):  The  Secretary  reviews  each 
application  to  determine  to  what  degree 


the  proposed  activity  will  address  a 
significant  need  of  the  target  population 
and  will  meet  the  purposes  of  this  part. 

(b)  Project  or  methodology  (25  points). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree  the 
underlying  hypothesis  or  conceptual 
model  is  sound;  the  project  design  is 
likely  to  achieve  the  desired  objectives; 
and  the  evaluation  plan  is  appropriate. 

(c)  Flan  of  operation  (25  points).  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
qualifications  and  background  of  the 
key  personnel  the  management  and 
financial  plan,  and  the  capability  and 
resources  of  the  applicant  organization 
demonstrate  that  the  applicant  will  be 
able  to  carry  out  the  proposed  project. 

Eligible  Applicants:  State  and  public 
agencies,  private  agencies  or 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  and 
tribal  organizations,  are  eligible  to  apply 
for  award  in  this  program. 

Program  Authority:  29  U.S.C. 
762(b)(13). 

Program  Title:  Rehabilitation 
Research  Fellowships. 

CFDA  No:  84.133F. 

Purpose:  The  purpose  of  this  program 
is  to  build  research  capacity  by 
providing  support  to  highly  qualified 
individuals  to  perform  research  on  the 
rehabilitation  of  disabled  persons  as 
described  in  program  regulations  at  34 
CFR  part  356: 

Selection  Criteria:  The  Secretary 
evaluates  applications  for  fellowships 
according  to  the  following  criteria  in  34 
CFR  356.30: 


(a)  Quality  and  level  of  formal 
education,  previous  work  experience, 
and  recommendations,  of  present  or 
former  supervisors  or  colleagues  that 
include  an  indication  of  the  applicant's 
ability  to  work  creatively  in  scientific 
research;  and 

(b)  The  quality  of  a  research  proposal 
of  no  more  than  12  pages  containing  the 
following  information: 

(1)  The  importance  of  the  problem  to 
be  investigated  to  the  purpose  of  the 
Rehabilitation  Act  and  the  mission  of 
the  National  Institute  on  disability  and 
Rehabilitation  Research  (NIDRR). 

(2)  The  research  hypotheses  or  related 
objectives  and  the  methodology  and 
design  to  be  followed. 

(3)  Assurance  of  the  availability  of 
any  necessary  data  resources, 
equipment,  or  institutional  support, 
including  technical  consultation  and 
support  where  appropriate,  required  to 
carry  out  the  proposed  activity. 

Eligible  Applicants:  Individuals  only 
are  eligible  to  apply  for  research 
fellowships  under  the  program. 

Program  Authority:  29  U.S.C.  761a(d). 

Program  Title:  Field-Initiated 
Research. 

CFDA  No:  84.133G. 

Purpose:  This  program  is  designed  to 
encourage  eligible  parties  to  originate 
valuable  ideas  for  research  and 
demonstration,  development,  or 
knowledge  dissemination  projects  to 
improve  the  lives  of  individuals  with 
disabilities,  and  to  support  research  and 
demonstration,  development,  or 
knowledge  dissemination  projects  as 
described  in  program  regulations  at  34 


CFR  pait  357  tbat  address  impo 
activities  not  supported  by  Insti 
funded  research  or  that  comple, 
research  in  a  promising  way. 

The  Secretary  is  particularly 
interested  in  applications  that  t 
following  invitational  priorities 
that  facilitate  awareness,  undei 
implementatioa,  and  assessmer 
impact  of  the  Americans  with 
Disabilities  Act  (ADA):  project* 
address  the  successful  rehabilit 
improved  family  relationships,  i 
enhanced  employability  of  pers 
epilepsy;  projects  that  address  \ 
successful  rehabilitation  and  cc 
employment  of  individuals  with 
repetitive  motion  syndrcHBe;  pre 
develop  strategies  that  promote 
emplojTnent  and  independent  H 
adults  with  autism.  Projects  tha 
socialization  skills,  family  relat 
employment  for  individuals  wit 
attention  deficit  disorders;  proj( 
develop  innovative  strategies  fc 
rehabilitation  counselors  to  ent 
placement  qareer  choice  and 
independence  of  clients;  and  sti 
to  increase  the  number  of  persa 
disabilities  who  pursue  careers 
science  and  math  and  to  increa 
career  opportunities  available  t 

However,  under  34  CFR  75.10 
apphcation  that  meets  one  or  m 
these  invitational  priorities  doe 
receive  competitive  or  absolute 
preference  over  the  application 

Selection  Criteria:  The  Secre' 
the  following  criteria,  34  CFR  31 
evaluate  an  application  luider  t 
program. 

(a)  Importance  of  the  problen 
points)  The  Secretary  reviews  e 
application  to  determine  the  ex 
which — 

(1)  The  proposed  project  addi 
problem  that  is  significant  to  pe 
with  disabilities  or  to  those  whi 
services  to  them;  and 

(2)  The  proposed  project  is  Hi 
prodjce  new  and  useful  knowU 
techniques,  or  devices  that  will 
or  disseminate  solutions  to  prol 
confronting  persons  with  disabi 

(b)  Design  of  the  project  (45] 
(1)  The  Secretary  reviews  eat 

application  for  a  research  and 
demonstration  project  to  deterr 
extent  to  which — 

(i)  The  review  of  the  literatur 
appropriate  and  indicates  famil 
with  the  relevant  current  reseai 

(ii)  The  research  hypotheses^ 
theoretically  sound  and  based  ( 
current  knowledge; 

(iii)  The  sample  populations  i 
adequate  and  appropriately  sel 
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86:  and  the  following  program 
regulations: 

Field  Initiated  Research — 34  CFR 
parts  350  and  357. 

Rehabilitation  Research 
Fellowships— M  CFR  part  356. 

Innovation  Grants — 34  CFR  parts  350 
and  358. 

.  Applications  Available:  July  31, 1991. 
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(a)  Quality  and  level  of  formal 
education,  previous  work  experience, 
and  recommendations,  of  present  or 
former  supervisors  or  colleagues  that 
include  an  indication  of  the  applicant's 
ability  to  work  creatively  in  scientific 
research:  and 

(b)  The  quality  of  a  research  proposal 
of  no  more  than  12  pages  containing  the 
following  information: 

(1)  The  importance  of  the  problem  to 
be  investigated  to  the  purpose  of  the 
Rehabilitation  Act  and  the  mission  of 
the  National  Institute  on  disability  and 
Rehabilitation  Research  (NIDRR). 

(2)  The  research  hypotheses  or  related 
objectives  and  the  methodology  and 
design  to  be  followed. 

(3)  Assurance  of  the  availability  of 
any  necessary  data  resources, 
equipment,  or  institutional  support, 
including  technical  consultation  and 
support  where  appropriate,  required  to 
carry  out  the  proposed  activity. 

Eligible  Applicants:  Individuals  only 
are  eligible  to  apply  for  research 
fellowships  under  the  program. 

Program  Authority:  29  U.S.C.  761a{d). 

Program  Title:  Field-Initiated 
Research. 

CFDA  No:  84.133G. 

Purpose:  This  program  is  designed  to 
encourage  eligible  parties  to  originate 
valuable  ideas  for  research  and 
demonstration,  development,  or 
knowledge  dissemination  projects  to 
improve  the  lives  of  individuals  with 
disabilities,  and  to  support  research  and 
demonstration,  development,  or 
knowledge  dissemination  projects  as 
described  in  program  regulations  at  34 


CFR  pait  357  that  addrc&s  important 
activities  not  supported  by  Institute- 
funded  research  or  that  complement  that 
research  in  a  promising  way. 

The  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priorities:  Projects 
that  facihtate  awareness,  understanding, 
implementatioa.  and  assessment  of  the 
impact  of  the  Americans  with 
Disabilities  Act  (ADA):  projects  that 
address  the  successful  rehabilitation, 
improved  family  relationships,  or 
enhanced  employability  of  persons  with 
epilepsy;  projects  that  address  the 
successful  rehabilitation  and  continued 
employment  of  individuals  with 
repetitive  motion  syndrome;  projects  to 
develop  strategies  that  promote 
emplojTnent  and  independent  living  for 
adults  with  autism.  Projects  that  address 
socialization  skills,  family  relations,  and 
employment  for  individuals  with 
attention  deficit  disorders;  projects  to 
develop  innovative  strategies  for 
rehabilitation  counselors  to  enhance  job 
placement,  qareer  choice  and 
independence  of  clients;  and  strategies 
to  increase  the  number  of  persons  with 
disabilities  who  pursue  careers  in 
science  and  math  and  to  increase  the 
career  opportunities  available  to  them. 

However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  the  applications. 

Selection  Criteria:  The  Secretary  uses 
the  following  criteria,  34  CFR  357.32,  to 
ev  aluate  an  application  under  this 
program. 

(a)  Importance  of  the  problem.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  proposed  project  addresses  a 
problem  that  is  significant  to  persons 
with  disabilities  or  to  those  who  provide 
services  to  them;  and 

(2)  The  proposed  project  is  likely  to 
pioddue  new  and  useful  knowledge, 
techniques,  or  devices  that  will  develop 
or  disseminate  solutions  to  problems 
confronting  persons  with  disabilities. 

(b)  Design  of  the  project.  (45  points) 
(1)  The  Secretary  reviews  each 

application  for  a  research  and 
demonstration  project  to  determine  the 
extent  to  which — 

(i)  The  review  of  the  literature  is 
appropriate  and  indicates  familiarity 
with  the  relevant  current  research: 

(ii)  The  research  hypotheses  are 
theoretically  sound  and  based  on 
current  knowled^; 

(iii)  The  sample  populations  are 
adequate  and  appropriately  selected: 


(iv)  The  data  collection  instruments 
and  methods  are  appropriate  and  likely 
to  be  successful: 

(v)  The  data  analysis  measures  are 
appropriate:  and 

(vi)  The  application  discusses  the 
anticipated  research  results  and 
demonstrates  how  those  results  would 
satisfy  the  original  hypotheses. 

(2)  The  Secretary  reviews  each 
application  for  a  knowledge 
dissemination  project  to  determine  the 
extent  to  which — 

(i)  The  need  for  the  information  has 
been  demonstrated; 

(ii)  The  target  populations  are 
appropriately  specified; 

(iii)  The  dissemination  methods  are 
appropriate  to  the  target  populations; 

(rv)  The  materials  for  dissemination 
are  prepared  in  media  accessible  to  the 
target  population; 

(v)  There  are  adequate  means  of 
documenting  and  evaluating  the 
effectiveness  of  the  dissemination 
activity. 

(3)  TTie  Secretary  reviews  each 
application  for  a  development  project  to 
determine  the  extent  to  which— 

(i)  The  proposed  project  will  use  the 
most  effective  and  appropriate 
technology  available  in  developing  the 
new  device  or  technique; 

(ii)  The  proposed  development  is 
based  on  a  sound  conceptual  model  that 
demonstrates  an  awareness  of  the  state- 
of-the-art  technology; 

(iii)  Devices  or  techniques  will  be 
developed  and  tested  in  an  appropriate 
environment; 

(iv)  The  applicant  considers  the  cost- 
effectiveness  and  usefulness  of  the 
device  or  technique  to  be  developed  for 
persons  with  disabilities:  and 

(v)  The  applicant  discusses  the 
potential  for  commercial  or  private 
manufacture,  marketing,  and 
distribution  of  the  product. 

(c)  Personnel.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which — 

(1)  The  key  personnel  have  adequate 
training  and  experience  in  the  required 
discipline  to  conduct  the  proposed 
activities: 

(2)  The  allotment  of  staff  time  is 
adequate  to  accompHsh  the  proposed 
activities:  and 

(3)  The  applicant  ensures  that 
personnel  are  selected  for  employment 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

(d)  Management  and  Evaluation.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 


(1)  The  resources  of  the  applicaat  are 
adequate,  appropriate,  and  accessible  to 
individuals  with  disabilities; 

(2)  Thit  proposed  budget  is  adequate 
and  appropriate  for  the  activities  to  be 
carrieid  out: 

(3)  There  is  a  plan,  appropriate  to  the 
type  of  field-initiated  project,  to 
evaluate  the  effectiveness  of  die  project 
in  accomplishing  its  goals  and 
objectives; 

(4)  The  applicant  provides  a  plan  of 
operations,  appropriate  to  the  type  of 
field-initiated  project,  indicating  that  it 
will  adneve  the  project  objectrvea  in  a 
timely  and  effective  manner  and 

(5)  Appropriate  collaboration  with 
other  agencies  is  assured. 

Eligible  Applicants:  State  and  pubbc 
agencies,  private  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations,  are  eligible  to  apply  for 
awards  under  this  program. 

Program  Authority:  29  U.S.C  762. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  appUcant  wants  to  apply  for  a 
grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center.  Attention: 
(CFDA  #  [Applicant  must  insert  number 
and  letter]).  Washington.  DC  20202-4725. 
or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
[Washington.  DC  time]  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  #  [Applicant  must  insert  number 
and  letter]),  room  #  3833.  Regional 
Office  Building  #  3,  7th  and  D  Streets 
SW.,  Washington.  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  a  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commCTcial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing; 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  affice. 
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(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the  application 
a  stamped  self-addressed  postcard  containing 
the  CFDA  number  and  title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department— in  Item  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  numbei^-and  letter,  if  any— of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Fonns  and  Instructions 

The  appendix  to  this  notice  is  divided 
into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Form— Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden 

Assurances — Non-Construction 
Program  (Standard  Form  42B). 
Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibihty 
Matters;  and  Drug-Free  Work-place 
Requirements  (ED  Form  80-0013)  and 
instructions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  GCS-009)  and 
instructions. 

Note:  ED  Form  GCS-009  is  intended  for  the 
use  of  primary  participants  and  should  not  be 
♦ransmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
apphcation  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received.  Include  general 
letters  of  support  or  endorsement  in  the 
application. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  National  Institute  on  Disability  and 
Rehabilitation  Research.  400  Maryland 
Avenue.  SW.,  Washington,  DC  20202. 
Telephone:  (200)  732-1141;  deaf  and 
hearing  impaired-persons  may  call  (202) 
732-5372  for  TDD  services. 


Authority:  29  U.S.C  760762. 


Dated:  July  25, 1991. 
Philip  S.  Link, 

Acting  Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce 
and  complete  the  application  forms  in 
this  Section.  Applicants  are  required  to 
submit  an  original  and  two  copies  of 
each  application  as  provided  in  this 
section. 

Frequent  Questions 

1.  Can  I  get  an  extension  of  the  due 
date? 

No.  On  rare  occasions  the  Department 
of  Education  may  extend  a  closing  date 
for  all  applicants.  If  that  occurs,  a  notice 
of  the  revised  due  date  is  published  in 
the  Federal  Register.  However,  there  are 
no  extensions  or  exceptions  to  the  due 
date  made  for  individual  appUcants. 

2.  What  must  be  included  in  the 
application? 

The  apphcation  must  include  a  project 
narrative,  requirements  of  75.112,  vitae 
of  key  personnel,  and  a  budget,  as  well 
as  the  Assurances  forms  included  in  the 
package.  Vitae  of  staff  or  consultants 
should  include  the  individual's  tide  and 
role  in  the  proposed  project  and  other 
information  that  is  specifically  pertinent 
to  this  proposed  project.  The  budgets  for 
both  the  first  year  and  subsequent 
project  years  must  include  requirements 
in  34  CFR  75.117. 

If  collaboration  with  another 
organization  is  involved  in  the  proposed 
activity,  the  application  shoa'd  include 
assurances  of  participation  by  the  other 
parties,  including  written  agreements  or 
assurances  of  cooperation.  It  is  not 
useful  to  include  general  letters  of 
support  or  endorsement  in  the 
application. 

If  the  applicant  proposes  to  use 
unique  tests  or  other  measurement 
instruments  that  are  not  widely  known 
in  the  field,  it  would  be  helpful  to 
include  the  instrument  in  the 
application. 

Many  applications  contain 
voluminous  appendices  that  are  not 
helpfid  and  in  many  cases  cannot  even 
be  mailed  to  the  reviewers.  It  is 
generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating 
organizations,  maps,  copies  or 
publications,  or  descriptions  of  other 
projects  completed  by  the  appUcant. 

3.  What  format  should  be  used  for  the 
application? 

NIDRR  generally  advises  applicants 
that  they  may  organize  the  application 
to  follow  the  selection  criteria  that  will 


be  used.  The  specific  review  criteria 
vary  according  to  the  specific  programs, 
and  are  contained  in  this  Consolidated 
Application  Package. 

4.  May  I  submit  applications  to  more 
than  one  NIDRR  program  competition  or 
more  than  one  application  to  a  program? 

Yes,  you  may  submit  applications  to 
any  program  for  which  they  are 
responsive  to  the  program  requirements. 
You  may  submit  the  same  application  to 
as  many  competitions  as  you  believe 
appropriate.  You  may  also  submit  more 
than  one  application  in  any  given 
competition. 

5.  What  is  the  allowable  indirect  cost 
rate? 

The  limits  on  indirect  costs  vary 
according  to  the  program  and  the  type  of 
apphcation. 

Applicants  in  the  FIR,  and  Innovation 
grants  programs  should  limit  indirect 
charges  to  the  organization's  approved 
rate.  If  the  organization  does  not  have 
an  approved  rate,  the  application  should 
include  an  estimated  actual  rate. 

6.  Can  profit-making  businesses  apply 
for  grants? 

Yes.  However,  for-profit  organizations 
will  not  be  able  to  collect  a  fee  or  profit 
on  the  grant,  and  some  programs  will  be 
required  to  share  in  the  costs  of  the 
project. 

7.  Can  individuals  apply  for  grants? 
No.  Only  organizations  are  eligible  to 

apply  lot  grants  under  NIDRR  programs. 
Individuals  may  apply  for  fellowships. 

8.  Can  NIDRR  staff  advise  me  whether 
my  project  is  of  interest  to  NEDRR  or 
likely  to  be  funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  for  the  program  in  which 
you  propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of 
whether  your  subject  area  or  proposed 
approach  is  likely  to  receive  approval. 

9.  How  do  I  assure  that  my 
application  will  be  referred  to  the  most 
appropriate  panel  for  review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  tiUe  and  CFDA  number, 
including  alphabetical  code,  on  the 
Standard  Form  424. 

10.  How  soon  after  submitting  my 
apphcation  can  I  find  out  if  it  will  be 
funded. 

The  time  from  the  closing  date  tp  the 
grant  award  date  varies  from  program  to 
program.  Generally  speaking.  NIDRR 
endeavors  to  have  awards  made  within 
five  to  six  months  of  the  closing  date. 
Unsuccessful  applicants  generally  will 
be  notified  within  that  time  frame  as 
well.  For  the  purpose  of  estimating  a 
project  start  date,  the  applicant  should 
estimate  approximately  six  months  from 


the  closing  date,  but  no  later  tha 
following  September  30th. 

11.  Can  I  call  NIDRR  to  find  oi 
application  is  being  funded? 

No.  When  NIDRR  is  able  to  re 
information  on  the  status  of  grai 
applications,  it  will  notify  applic 
letter.  The  results  of  the  peer  rei 
camiot  be  released  except  throu 
foniial  notification. 


47  /  Wednesday.  July  31.  1991  /  Notices 


Federal  Register  /  Vol.  56.  No.  147  /  Wednesday.  July  31,  1991  /  Notices 


36e65 


1991. 


Secretary.  Office  of  Special 
habilitative  Services. 


ws  and  Instructions 

e  advised  to  reproduce 
te  application  forms  in 
plicants  are  required  to 
lal  and  two  copies  of 
1  as  provided  in  this 


ons 

1  extension  of  the  due 

ccasions  the  Department 
ly  extend  a  closing  date 
8.  If  that  occurs,  a  notice 
le  date  is  published  in 
ister.  However,  there  are 
r  exceptions  to  the  due 
[dividual  applicants, 
be  included  in  the 

)n  must  include  a  project 
ements  of  75.112.  vitae 
I.  and  a  budget,  as  well 
es  forms  included  in  the 
)f  staff  or  consultants 
he  individual's  title  and 
ised  project,  and  other 
is  specifically  pertinent 
project.  The  budgets  for 
3r  and  subsequent 
ist  include  requirements 

n  with  another 
nvolved  in  the  proposed 
lication  should  include 
irticipation  by  the  other 
g  written  agreements  or 
operation.  It  is  not 
general  letters  of 
sement  in  the 

t  proposes  to  use 
ther  measurement 
are  not  widely  known 
luld  be  helpful  to 
ument  in  the 

ions  contain 
indices  that  are  not 
any  cases  caimot  even 
reviewers.  It  is 
pful  to  include  such 
res.  general  capability 
llaborating 
aps.  copies  or 
lescriptions  of  other 
ed  by  the  appUcant. 
I  should  be  used  for  the 

lly  advises  applicants 
;anize  the  application 
iction  criteria  that  will 


be  used.  The  specific  review  criteria 
vary  according  to  the  specific  programs, 
and  are  contained  in  this  Consolidated 
Application  Package. 

4.  May  I  submit  applications  to  more 
than  one  NIDRR  program  competition  or 
more  than  one  application  to  a  program? 

Yes.  you  may  submit  applications  to 
any  program  for  which  they  are 
responsive  to  the  program  requirements. 
You  may  submit  the  same  application  to 
as  many  competitions  as  you  believe 
appropriate.  You  may  also  submit  more 
than  one  application  in  any  given 
competition. 

5.  What  is  the  allowable  indirect  cost 
rate? 

The  limits  on  indirect  costs  vary 
according  to  the  program  and  the  type  of 
application. 

Applicants  in  the  FIR.  and  Innovation 
grants  programs  should  limit  indirect 
charges  to  the  organization's  approved 
rate.  If  the  organization  does  not  have 
an  approved  rate,  the  application  should 
include  an  estimated  actual  rate. 

8.  Can  profit-making  businesses  apply 
for  grants? 

Yes.  However,  for-profit  organizations 
will  not  be  able  to  collect  a  fee  or  profit 
on  the  grant,  and  some  programs  will  be 
required  to  share  in  the  costs  of  the 
project. 

7.  Can  individuals  apply  for  grants? 
No.  Only  organizations  are  eligible  to 

apply  lot  grants  under  NIDRR  programs. 
Individuals  may  apply  for  fellowships. 

8.  Can  NIDRR  staff  advise  me  whether 
my  project  is  of  interest  to  NIDRR  or 
likely  to  be  funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  for  the  program  in  which 
you  propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of 
whether  your  subject  area  or  proposed 
approach  is  likely  to  receive  approval. 

9.  How  do  I  assiu-e  that  my 
application  will  be  referred  to  the  most 
appropriate  panel  for  review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the 
Standard  Form  424. 

10.  How  soon  after  submitting  my 
apphcation  can  I  find  out  if  it  will  be 
funded. 

The  time  from  the  closing  date  tp  the 
grant  award  date  varies  from  program  to 
program.  Generally  speaking,  NIDRR 
endeavors  to  have  awards  made  within 
five  to  six  months  of  the  closing  date. 
Unsuccessful  applicants  generally  will 
be  notified  within  that  time  frame  as 
well.  For  the  purpose  of  estimating  a 
project  start  date,  the  applicant  should 
estimate  approximately  six  months  from 


the  closing  date,  but  no  later  than  the 
following  September  90th. 

11.  Can  I  call  NIDRR  to  find  out  if  my 
application  is  being  funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review 
camiot  be  released  except  through  this 
fonnal  notification. 


12.  If  my  application  is  successful,  can 
I  assume  I  will  get  the  requested  budget 
amount  in  subsequent  years? 

No.  Those  budget  projections  are 
necessary  and  helpful  for  planning 
purposes.  However,  a  complete  budget 
and  budget  justification  must  be 
submitted  for  each  year  of  the  project 
and  there  will  be  negotiations  on  the 
budget  each  year. 


13.  Will  all  approved  applications  be 

funded? 

No.  It  often  happens  that  the  peer 
review  panels  approve  for  funding  more 
applications  than  NIDRR  can  fund 
within  available  resources.  Applicants 
who  are  approved  but  not  funded  are 
encouraged  to  consider  submitting 
similar  applications  in  future 
competitions. 
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INSTRUCTIONS  FOR  THE  SF  424 

l^F^t'^^sZun^^  "  7'"""*  ^'''']!.'''  ^°^  P^eaPP'ications  and  applications  submitted 

esUbHshed  a  revSw  ^nH  .^I^  T  ^^J^'^^^  ^8^"='"  ^  ^^^i"  applicant  certification  that  Sutes  which  have 
S^  incluld?n  Zr  nr^^^^  procedure  ,n  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Entry:  Item:  Entry: 


Item: 


1. 
2 

3. 

4. 


6. 


10. 


11 


Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or 
Sute  if  applicable)  &  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organiiational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 

letter(s)  in  the  space(s)  provided: 

— "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assisUnce  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


12. 


16. 


17. 


18. 


List  only  the  largest  political  entities  affected 
(e.g.,  State,  counties,  cities). 


13.    Self-explanatory. 


14. 


15. 


List  the  applicant's  Congressional  District  and 
any  Districts)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  gnlx  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  atUched  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

Applicants  should  contact  the  Sute  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

This  question  applies  to  the  applicant  organi- 
xation,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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General  Instructions 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A.B.C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A3.  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breaJcdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summarv 
Lines  1-4,  Columns  (a)  and  0>) 

For  applications  pertaining  to  a  $ingU  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  tingle  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  fxinction 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  naraber  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  daU  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  application*,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1-4,  Columns  (c)  through  (f .)  ( continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
th«  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 
In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  art  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-l  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6J  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (0  on  Line  5. 
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Lines  I-4«  Column*  (c)  through  (f .)  ( continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amount(9)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 
In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  arc  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a4  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6}  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g).  Line  5.  For  supplemental 
grants  aiul  changes  to  grante,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (0  on  Line  5. 


Federal  Register  /  Vol.  56,  No.  147  /  Wednesday.  July  31. 1991  /  Notices 


36671 


ii 


INSTRUCTIONS  FOR  THE  SF.424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  thie  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant 

Section  C.  Non-Federal- Resources 

Lines  8-11  >  Enter  amounts  of  non- Federal  resources 
that  will  be  used  on  the  grant  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a),  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant 

Column  (c)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b).  (c).  and 
(d). 

Line  12  —  Enter  the  total  for  each  of^olumns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  ({),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


Sf  424A  (4-M)    paga; 


Line  14  >  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  a-i 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  IS  •  19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications. 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  20  -  Enter  the  toUl  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 

totals  on  this  line. 

Section  F.  Other  Budget  Informatioa 

Lino  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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Instructions  for  Completion  of  Part  III 
National  Institute  of  Disability  and 
Rehabilitation  Research  Project 
Narrative  for  New  Applications 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  inform.afion.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division,  Washington,  DC 
20202-4651:  and  to  die  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027, 
Washington,  DC  20503. 

The  successful  narrative  should 
include  the  basic  information  described 
below  and,  excluding  resumes  of  key 
personnel,  should  be  limited  to: 

•  40  pages  for  application  under  the 
Field-Initiated  Research  programs 

•  20  pages  for  applications  under  the 
Innovation  Grants  program 


•  12  pages,  which  is  the  regulatory 
limit,  for  applications  under  the 
Fellowship  program 

Should  the  proposed  project  be 
funded,  the  information  provided  in  the 
"project  narrative"  will  form  the  basis 
for  evaluating  progress  for  continuation 
funding.  The  narrative  for  continuation 
applications  must  include  the 
accomplishments,  unanticipated 
obstacles  and  future  plans  of  the  project. 
The  applicant  must  also  revise  budget 
statements  for  the  program.  Please  refer 
to  34  CFR  75.118(b). 

The  narrative  for  new  applications 
may  be  organized  under  the  majcr 
heading  in  the  regulations  governing  the 
specific  programs.  The  applicant  must 
respond  to  the  selection  criteria  for  each 
program  listed  below: 
Innovation  Projects — 34  CFR  358.32; 
Research  Fellowships  Program — 34  CFR 

356.30; 
Field-Initiated  Projects— 34  CFR  357.32. 

Instructions  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invited 
comment  on  the  public  reporting  burden 


in  this  collection  of  information  Pubhc 
reporting  burden  for  these  collections  of 
information  is  estimated  to  average  20 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division,  Washington,  DC 
20202-4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027, 
Washington,  DC  20503. 

Innovation  Grants  Program  (CFDA 
No.  84.133C)  34  CFR  parts  350  and  358. 

Rehabilitation  Research  Fellowships 
(CFDA  No.  84.133F)  34  CFR  part  356. 

Field-Initiated  Research  (CFDA  No. 
84.133G)  34  CFR  parts  350  and  357. 

BILLINQ  CODE  4000-01-M 
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in  this  collection  of  information  Public 
reporting  burden  for  these  collections  of 
information  is  estimated  to  average  20 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to; 
U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division,  Washington,  DC 
20202-4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027, 
Washington,  DC  20503. 

Innovation  Grants  Program  (CFDA 
No.  84.133C)  34  CFR  parts  350  and  358. 

Rehabilitation  Research  Fellowships 
(CFDA  No.  84.133F)  34  CFR  part  356. 

Field-Initiated  Research  (CFDA  No. 
84.1330)  34  CFR  parts  350  and  357. 
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0M8  Approval  No.  0344-OCAO 


Note: 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions 
please  contact  the  awarding  agency  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufTicient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain.  I 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 


5. 


Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  J5  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  SUndards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

Will  comply  with  all  Federal  sUtutes  r-^lating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C  SS  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  f  794).  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.55  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


8. 


9. 


(e)  the  Drug  Abuse  Onice  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  (9  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  S  C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U  S  C  I 
3601  et  seq.).  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  8tatute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  th« 
requirementa  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  SS  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  SS  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  S  276c  and  18 
use.  SS  874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  SS  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreemento. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insjurable 
construction  and  acquisition  is  $10,000  or  more. 

1 1  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notiflcation  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
1 1988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  S§  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.S.C.  S 
7401  et  seq);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  WUl  comply  with  the  WiW  and  Scenic  Rivers  Act 
of  1968  (16  use.  a  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended,  7  US  C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  SS  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


1.  LOBBYING 


'GNATURE  Of  AUTHORIZED  CERTIFYING  OFFICIAL 


TITL£ 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 


A.  The  applicant  certifia  that 
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13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S  C.  469a-l  et  seq). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended,  7  U  S  C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  SS  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


TITLE 


DATE  SUBMITTED 


CERTinCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

AppUctnts  should  refer  to  the  reguUtions  cited  below  to  detcnnine  the  artifiatJon  to  which  thev  are  reauired  to  attat    Annli^n,. 
fhou^d  also  review  the  instructions  for  certification  included  in  the  regulations  before  comJSiu!  foS^Sii^tS  oftff  5^ 
P(Sl^mmenrw"!fX?  "''  f^^'^^""  r«,uiren,ents  under  M  cSSn  82.  "N?"lSKnf  ^^^15,™^^^^^ 
(&S^T^e  «rtffiSM^I^.'hIii"d Si'^"°"  (Nonprocuremenl)  and  Government-wide  Reauirements  fo^fer^^-Free  WorkSl« ' 
(grants)    The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  rdunce  mil  be  placBcf  when  t>^  d*~rtnw«» 
of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  igreement.  ^  Department 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.&  Code;  and 
implemented  at  34  CFR  Part  82.  for  penont  entering  into  a 
pant  or  cooperative  agreement  over  $100,000,  as  defined  at  34 
CFR  Part  82,  Sections  81105  and  82.110,  the  applicant  certifiea 
that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  penon  for 
influencing  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Confess,  an  officer  or  employee 
of  Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agnscment,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  empbyeeof  any  agency,  a 
Member  of  Coneress,  an  officer  or  employee  of  Congress,  or  an 
mployee  of  a  Member  of  Congrew  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Sundard  Form  -  LLL,  *E)isclosure  Form 
to  Report  Lobbying,"  in  accordance  with  its  Instructions; 

(c)  The  undersized  shall  require  that  the  language  of  this 
certification  be  mcluded  in  the  award  documents  for  all 
■ubawards  at  all  tiers  (including  subgrants,  contracts  under 
mnts  and  cooperative  agreements,  and  subconu-acts)  and  that 
all  subredpicnts  shall  certify  and  disclose  accordingly. 
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2.  DEBARMENT,  SUSPENSION,  AND  Q-IHER 
RESPONSIBILITY  MATTERS 

A»  required  by  Executive  Order  12549,  Drfiannent  and 
Su»p«ution,  and  implemented  at  34  CFR  Pkrt  85,  for 
prospective  partidnants  in  primary  covered  transactions,  at 
defined  at  34  CFR  f>art  85,  Sections  85.105  and  85.1 10  - 

A.  The  applicant  certifies  that  it  and  its  prindpelt: 

(a)  Are  not  presently  debarred,  su^mded,  pfopoced  for 
dwarmcnt,  declared  ineligible,  or  voluntarily  excluded  from 
covered  traruactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this 
application  been  convicted  of  or  had  a  civil  judgment  rendered 
against  them  for  oonunission  of  fraud  or  a  ciinunal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  perfbnning 
a  public  (Federal,  State,  or  local)  transaction  or  contract  under 
a  public  oansaction;  violation  of  Federal  or  Sute  antitrust 
ttatutea  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  malung  ftlte 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  oriminalty  or 
dviUv  charged  by  a  governmental  entity  (Federal,  Sute,  or 
local)  with  commission  of  any  of  the  ofrenset  enumerated  in 
paragraph  (l)(b)  of  this  certification;  and 


(d)  Have  not  within  a  three-year  period  preceding  this 
application  had  one  or  more  pubbc  transactions  (Federal,  Sute, 
or  locaU  terminated  for  cause  or  defeult;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
•Utements  in  this  certification,  he  or  the  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

At  required  by  the  Drug-Free  WorkpUce  Act  of  1988,  and 
implemented  at  34  CFRTart  85,  Subpart  F,  for  grantees  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85^10  - 

A.  The  applicant  certifies  that  it  will  or  Mrill  continue  to 
provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the 
unlawful  manufacture,  distribution,  disperuing,  possession,  or 
use  of  a  controlled  subsunce  is  prohibited  in  the  grantee't 
workplace  and  specifying  the  actions  that  will  be  taken  against 
cmpkjyees  for  violation  of  such  prohibition; 

(b)  Esublishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about- 

(1 )  The  dangers  of  drug  abuse  in  the  workplace; 

Q)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rdubiliution,  and 
employee  assistartce  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employeea  for 
drug  abuse  violations  occurring  in  the  workplace; 

(c)  Makins  it  a  requirement  that  each  employee  to  be  engaged 
in  the  performance  of  the  grant  be  given  a  copy  of  the 
•Utement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by 
paragraph  (a)  that,  at  a  condition  of  cmploymeM  undCT  the 
grant,  the  employee  will- 

(1 )  Abide  by  the  terms  of  the  sutement;  and 

G)  Notify  the  employer  In  writing  of  hit  or  her  conviction  for  a 
violation  of  a  ciiminaJ  drug  statute  ocrurring  in  the  workplace 
no  later  than  five  calendar  days  after  such  convjction; 

(e)  Notifying  the  asency,  in  writing,  within  10  calendar  day* 
after  receiving  notice  under  subparagraph  (dX2)  from  an 
employee  or  otherwise  receiving  actual  rtoticc  of  such 
conviction.  Employers  of  convicted  employees  mutt  provide 
notice,  induding  position  title;  to:  Director,  Grants  and 
Conbvds  Service,  US.  Department  of  Education,  400 
Maryland  Avcnui;  S.W.  (Room  312i  CSA  Regional  Office 
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Building  No.  3),  Washington,  DC  20202-4571.  Notice  shall  in- 
clude the  identification  numbers)  of  each  affected  grant; 

(0  Taking  one  of  the  following  actions,  within  30  calendar  days 
of  receiving  notice  under  subparagraph  (dX2),  with  respect  to 
any  employee  who  is  so  convTcteo- 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Reouiring  such  employee  to  participate satisfiactorily  in  a 
drug  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  law  enforce- 
ment, or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  mainUin  a  drug- 
free  workplace  through  tmplemenution  of  paragraphs  (a), 
(b),(c),(dj,(e).and(fr.  i~  »    r 


B.  The  grantee  may  insert  in  the  space  provided  below  the 
»ite(s)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  county,  state,  zip 

code) 


Check  □  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
Implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  §5.610  - 

A.  As  a  condition  of  the  grant.  I  certify  that  I  will  not  engage 
in  the  unlawful  manufocture,  distribution,  dispensing,  pos- 
session, or  use  of  a  controlled  subsUnce  in  conducting  any 
activity  with  the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity, 
I  will  report  the  conviction,  in  writing,  within  10  calendar 
days  of  the  conviction,  to:  Director,  Grants  and  Contracts 
Service,  U.S.  Department  of  Education,  400  Maryland 
Avenue,  S. W.  (Room  31 24,  GSA  Regional  Office  BuiWing 
No.  3),  Washington.  DC  20202-4571.  Notice  shall  include 
the  identification  nuinber(s)  of  each  affected  grant. 


As  the  d  uly  authorized  representative  of  dw  applicant.  I  hereby  certify  that  the  applicant  will  comply  writh  the  above  certifications. 


NAMEOFAPPUCANT 


PR/ A  WARD  NUMBER  AND/OR  PROJECT  NAME 


'RINTED  NAME  AND  TTTLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


Certification  Rej 
Voluntary  I 


This  certiBcation  is  required  b 
12549,  Debarment  and  Saspci 
and  tier  requirements  stated  a 

Instructions  for  Certification 

1.  By  signing  and  submitting  this 
prospective  lower  tier  paniapani 
certincatk>n  set  out  t>eIow. 

2.  The  certification  in  this  clause  i 
representation  of  fact  upon  whid 
when  this  transaction  was  enteret 
determined  that  the  prospective  I 
knowingly  rendered^an  erroneou 
addition  to  other  remedies  availa 
Government,  the  department  or  i 
this  transaction  originated  may  p 
remedies,  including  susp>ension  a 

3.  The  prospective  lower  tier  part 
immejiate  written  notice  to  ine  p 
proposal  is  subm.itted  if  at  any  tir 
lower  tier  participant  learns  that  i 
erroneous  when  submitted  or  has 
by  reason  of  changed  drciunstani 

4.  The  terms  "covered  transaction 
"suspended,"  "ineligible,"  lower  i 
transaction,  'participant,"  "perso 
transaction,"  "principal,"  "propos. 
excluded,"  as  used  in  this  clause,  I 
set  out  in  the  Definitions  and  Cov 
rules  implementing  Executive  On 
contact  the  person  to  which  this  p 
for  assistance  in  obtaining  a  copy 

5.  The  prospective  lower  tier  pan 
submitting  tnis  proposal  that,  sho 
covered  transaction  be  entered  ini 
knowingly  enter  into  any  lower  ti 
transaction  with  a  person  who  is  < 
suspended,  declared  ineligible,  or 
excluded  from  participation  in  thi 
transaction,  uiuess  authorized  by 
ageruy  with  which  this  transactio 


The  prospective  lower  tier 
phrKipaTs  are  presently  dt 
volunbriiy  excluded  froir 

(2)  Where  the  prospective  lo« 
certification,  such  prospec 

jl 

Name  of  appucant 


PRINTED  NAME  AND  TITLE 


S^sS?''  ^^^  «*^'aces  ED  8^0008. 12/89;  ED  Form  CCSO08.  (REV.  12/88);  ED 8^0010, 5/90;  and  ED  80^11, 5/90.  which  are 


SIGNATURE 


ED  80-001 4. 9/90  (Replaces  GCS-i 
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DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIYTOUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85^10  - 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage 
in  the  unlawful  manufocture,  distribution,  dispensing,  pos- 
session, or  use  of  a  controlled  substance  in  conducting  any 
activity  %vith  the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity, 
I  will  report  the  conviction,  in  writing,  within  10  calendar 
days  of  the  conviction,  to:  Director,  Grants  and  Contracts 
Service,  U.S.  Department  of  Education,  400  Maryland 
Avenue,  S.W.  (Room  3124,  CSA  Regional  Office  Building 
No.  3),  Washington.  DC  20202-4571 .  Notice  shall  include 
the  identification  number(s)  of  each  affected  grant. 


hat  the  applicant  will  comply  with  the  above  certifications. 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


DATE 
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Certification  Regardinjg  Debarment  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Deparinient  of  Education  regulations  implementing  Executive  Order 
12549,  Debarment  and  Su.spension,  34  CFR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  suted  at  Section  85.110. 


Insbructions  for  Certification 

1.  By  signing  and  submitting  this  proposal  the 
prospective  lower  tier  parJapanf  is  providing  the 
certification  set  out  below. 

2.  The  certification  in  this  clause  is  a  material 
represenution  of  fact  upon  which  reliance  was  placed 
when  this  transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower  tier  participant 
knowingly  rendereci  an  erroneou*  certification,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  avaiUblc 
remedies,  including  suspension  and/or  debarment. 

3.  The  prospertive  lower  tier  participant  shall  provide 
immejiate  written  notice  to  tne  person  to  which  this 
proposal  issubm.itted  if  at  any  time  the  prospective 
lower  tier  participant  learns  that  its  certification  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction."  'debarred," 
"suspended,"  "ineligible,"  "lower  tier  covered 
transaction,  "parttcipam,"  "person,"  'pnmary  covered 
transaction," "pnncipal,"  "proposal,"' and  "voluntarily 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  Coveraee  sections  of 
rules  impleirenting  Executive  Order  12549.  You  may 
contact  the  person  to  which  this  proposal  is  submittal 
for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospecrive  lower  tier  parbripant  agrees  by 
submitting  tnis  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  deturred, 
suspended,  declared  ineligible,  or  volunurily 
excluded  from  participation  in  this  covered 
transaction,  uiuess  authorized  by  the  department  or 
agency  with  which  this  transaction  originated. 


6.  The  prospective  bwer  tier  participant  further 
agrees  by  •ubmmine  thisproposal  tnat  it  will 
include  the  clause  titled  "Certification  Rogardirg 
Debarment,  Suspension,  Ineligibility,  and  Voluntary 
Excla<ion-Lower  Tier  Covered  Transartions," 
without  modification,  in  all  lower  tier  covered 
transactions  and  in  ail  solidutions  for  lower  tier 
coN-ered  transaaions. 

7.  A  participant  in  a  covered  transaction  may  idy 
upon  a  certincation  of  a  prospective  participant  in  a 
lower  tier  covered  transaction  that  it  is  TK>t 
debarred,  suspended,  Lneiigiblc,  or\'oluntarily 
excluded  from  the  covered  transaction,  unless  it 
knows  that  the  certification  is  error^eous.  A 
participant  tT\ay  decide  the  method  and  frequency 
by  which  it  determines  the  eligibility  of  its 
principals.  Each  participant  may,  l>ut  is  not 
required  to,  check  the  Nonprocurement  List. 

8.  Nothing  containnd  in  the  foregoing  shaD  be 
construed  to  require  esublishment  ofa  system  of 
reoords  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The  knowledge 
and  information  ofa  participant  is  not  required  to 
exceed  that  which  is  normally  possessed  oy  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructttins,  if  a  participant  in 
a  covered  transaaion  knowingly  enters  into  a  lower 
tief  covered  tran-saction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntanly 
excluded  from  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Covemmert,  the  department  or  agency  with  %irhidi 
this  transaction  originated  tnay  pursue  available 
remedies,  including  suspension  and /or  debarment. 


Certification 

(1)  The  prospective  lower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
prirtdpals  are  presently  deoarred,  suspended,  proposed  for  debarment,  aedared  ineligible,  or 
volunbrily  excluded  from  participation  in  this  transaction  by  any  Federal  department  or  agency. 

(2)  Where  the  prospective  lower  tier  participant  is  imable  to  certify  to  any  of  the  statements  in  this 
certification,  such  prospective  participant  shall  attach  an  explanation  to  this  proposal. 

ii 


.  12/88);  ED8W»10, 5/90;  and  ED  8(W»11, 5/90,  which  are 


NAMEOFAPPUCANT 

PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

1 

DATE 

ED  80^14. 9/90  (Replaces  GC&<X)9<REV.  12/88),  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  thii  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approvtd  br  OMI 
OMt-OOM 


.     Type  of  Federal  Action: 

□  a.  contract 
b.  grant 

cooperative  agreement 

loan 

loan  guarantee 

loan  insurance 


a. 
b. 
c. 

d. 

e. 
f. 


2.     Status  of  Federal  Action: 

I     I  »•  bid/offer/application 
'—-^  b.  irtitial  award 
c.  post-award 


Name  and  Address  of  Reporting  Entity: 

D    Prime 


O    Subawardee 

Tier ,  if  known: 


Congfessional  District,  if  known: 
6.     Federal  Departmenl  Agency: 


3.    Report  Type: 

□  a.  initial  filina 
b.  material  change 

For  Material  Change  Only: 

ye«r  quarter 

date  of  last  report  


$.     If  Reporting  Entity  in  No.  4  ia  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressionat  District.  //  known: 


7.     Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


8.     Federal  Action  Number  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Entity 
(if  individual,  laH  name,  fint  name.  Ml): 


9-     Awatd  Amount  if  known: 

i 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  lOaJ 
(last  name,  first  name,  MIk 


11.  Amount  of  Payment  (check  all  that  apply): 

*  □  actual        D  planned 


(ilucft  Conlmutuon  Shetlli)  jf-UlA.  il  necesMyl 


12.  Form  of  Payment  (check  all  that  apply): 
O    a.  cash 

D    b.  in-kind,  specify:  nature 

value 


13.  Type  of  Payment  (check  all  that  apply): 

n  a.  retainer 

D  b.  one-time  fee 

O  c.  commission 

O  d.  contingent  fee 

□  e.  deferred 

D  f.  other;  specify: 


"  ~  MS5rntl«*sns;:;irS£;^i:s2;;7?  -^  ■"""•  -  '"*•■ '-""« •••«"<"•  -p^'"*"- 


— — ■ (tlltdl  ConUnutUon  ifc— (d)  Sf^U.\  H  ntnta~) 

15.  Continuation  Shccl(s)  SF-Ui-A  attached:        D  Ves  □  No 


Hcum  1JU  nw *Kiown al  luMiim  tcuvrtin  ■  * mumU    p  i, 

I  MM  Tha  AiekMM  a  laqyirari  punutM  m 
»  k*  Mpanari  I*  «•  Ca^w  Mint- 


11  use   IIU   Am 


tw^ODB  and  not  MM  *<n  SMOMO  l«  Mdi  aidi  Will*. 


fa^tnlllitOiiir 


Signature:  __ 
Print  Name: 
Title:  


Telephone  Noj. 


Dale: 


>-v*  it^;i 


AKfcoriMd  tm  UcjI  tiptiiuaimn 


INSTRUCnONS  I 

This  ditdosure  form  shall  b 
Initiation  or  receipt  of  a  cc 
•ection  1352.  The  hiing  of  a 
Influencing  or  attempttng  | 
employee  of  Congrrsi,  or  a 
SF-LU-A  Contfnuation  Shee 
apply  for  both  the  initial  filir 
Management  and  Budget  fo 

1.  Identify  the  type  of  a 
outcome  of  a  covered 

2.  Identify  the  status  of  t 

3.  Identify  the  approprfai 

Information  previously 
previously  submitted  i 

4.  Enter  the  full  name,  . 
known.  Check  the  ap| 
or  subaward  recipient 
Subawards  include  bu 

5.  If  thi  organization  fllir 
lip  code  of  the  prime 

6.  Enter  the  name  of  th< 
level  below  agency  rta 

7.  Enter  the  Federal  pro 
Catalog  of  Federal  C 
commitments. 

8.  Enter  the  most  appro 
Request  for  Proposal 
grant  or  loan  award 
prefixes.  e.g,  "RFP-D! 

9.  For  a  covered  Federal 
Federal  amount  of  th« 

10.  (a)  Enter  the  full  nam 

identified  in  item  4 

(b)Enter  the  full  nam 
Enter  Last  Name,  F 

11.  Enter  the  amount  of  < 
lobbying  entity  (item 
all  boxes  that  apply, 
to  be  made. 

12.  Check  the  appropriat 
specify  the  nature  anc 

13.  Check  the  appropriatt 

14.  ftovide  a  specific  anc 
perform,  and  the  date 
actual  conuct  with  I 
efnployee(s),  or  Mem 

15.  Check  whether  or  nol 

16.  The  certifying  offldal ! 


Public  reporting  burden  for  il 
intiruceam.  searchirtg  eiison 
irtformalion.  Send  comments 
for  reducing  this  burden,  to  i 


47  /  Wednesday.  July  31.  1991  /  Notices 


BYING  ACTIVITIES 

activities  purtuant  to  31  U.S.C.  1352 
jurden  ditdosure.) 


Appfowd  by  OMI 

(U4*-0044 


xtioiL 

plication 
I 


3.    Kcport  Type: 

□  a.  Initial  filing 
b.  material  change 

fot  Material  Change  Only: 

ye«f  quarter 

date  of  last  report  


If  Reporting  Entity  in  Na  4  i*  Subawatdec.  Enter  Name 
and  Addrett  of  Prime: 


Congrettional  District,  if  known: 
Federal  Program  Name/Description: 

CFDA  Number,  if  applicable:  _____ 


Award  Amount  if  krown: 
t 


Individuals  Performing  Services  (including  address  if 
different  from  No.  WaJ 
Oast  name,  first  name.  Mlh 


SF-iU-\  if  necestirfj 


Type  of  Payment  {check  all  that  apply): 


n  a.  retainer 

D  b.  one-time  fee 

O  c.  commission 

O  d.  contingent  fee 

□  e   deferred 

D  f.  other;  specify: 


ind  Dale<s)  of  Service,  including  officer<s).  employeels). 


HUA.  if  rMCfttMryJ 


ulurc: 


It  Name: 


phone  N<k:. 


Dale: 


;;<S^  |^rf^-*( 


Auitwriaad 


tar  Ucil  t«pro4ycli«i 
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INSTRUCTIONS  FOR  COMPLHION  OF  SF4U,  OlSaOSURE  OF  LOBBYING  ACTIVinES 


inif  disclosure  form  shall  be  completed  by  the  reporting  etitlty.  whether  subawardee  or  prime  Federal  recipient. 
S^Jr^T-,'^  P«.  °  *  <=<»r«'«l /«*«'?•  •ctio"'  or  •  materiaJ  char>ge  to  a  previous  flllng.  pursuant  to  title  31 
section  1352.  The  filing  of  a  fomi  Is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  en 
Influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress/an  offi 


This  disclosure  form  shall  be  completed  by  the  reporting  etitlty.  whether  subawardee  or  prime  Federal  recipient,  at  the 

Ui.C 
entity  for 
,.^^.        -  i^  -  .  .  .  -    -    I--.—  —  — ,  -D>.--^r«  -  "•*■•••»*■  wi  v^iigress,  an  officer  or 

V^fiT'ln^^^^^cV  *"  •'"P'T*  °'."  ^"^^  of  Congress  in  connection  with  ■  covered  Federal  action.  Use  the 
SF-LLL-A  Contfnuation  Sheet  for  additional  Infdrmation  If  the  space  on  the  form  is  Inadequate.  Complete  all  items  that 
apply  tor  both  the  .mtial  filing  and  nuterial  change  report.  Refer  to  the  impletnenting  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  Infomiation.  •  '^  ' 

1.  Identify  the  type  of  a)vered  Federal  action  for  which  lobbying  activity  (s  and/or  has  been  secured  to  Influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  iMs  is  a  followup  report  caused  by  a  material  change  to  the 
Information  previously  reported,  enter  the  year  and  quarter  in  which  tite  change  occurred.  Enter  ti»e  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  hill  name,  address,  city,  sUte  and  lip  code  of  the  reporting  entity.  Include  Congressional  District  If 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  h  Is,  or  expects  to  be,  a  prime 
or  subaward  redpienL  Identify  the  tier  of  the  subawardee,  e.g,  tiie  first  subawardee  of  the  prime  is  the  Ist  tier. 
Subawards  indude  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awads  under  grants. 

5.  If  the  organization  filing  the  report  In  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  dty,  state  and 
zip  code  of  the  pnme  federal  redpient.  Include  Congressional  District,  If  known. 

*■  ^^^^  """*  "'  **  f«leral  agency  making  the  award  or  loan  commitment.  Indude  at  least  one  organizational 
level  below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  Sutes  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (aDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments.  r  -o 

8.  Enter  the  most  appropriate  Federal  Identifying  number  avaflable  for  the  Federal  action  identified  In  item  1  (e.g. 
Request  for  Proposal  (RFP)  number;  Invitation  for  Bid  (IFB)  number  grant  announcement  number  the  contract. 
r«nt,  or  loan  award  number  the  application/proposal  control  number  auigned  by  die  Federal  agency).  Indude 
prefixes,  e.g.,  "RFP-DE-90-001."  "•      r 

''  ^*  ***^'*^  Federal  action  where  tiiere  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  Identified  In  Item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  dty,  sUtc  and  zip  code  of  tiie  lobbying  entity  engaged  by  the  reporting  entity 
identified  in  Item  4  to  influence  the  covered  Federal  action.  •-•        r  r-      •         f 

(b)Enter  the  hill  names  of  the  individuai(s)  performing  services,  and  Indude  full  address  if  different  from  10  (a). 
Enter  Last  Name.  First  Name,  and  Middle  Initial  (Ml). 

^^'  Pl!f'^****  amount  of  compensation  paid  or  reasonably  expected  to  l>e  paid  by  the  reporting  entity  (Item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whetfier  the  payment  has  been  nude  (actual)  or  will  be  made  (planned).  Check 

^**"  J       *^^'  "  *'•  '•  •  •»»**•'<*'  change  report,  enter  the  cumuiative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  appropriate  box(es).  Check  aO  boxes  that  apply.  If  payment  it  made  through  an  in-kind  contribution, 
speofy  the  nature  and  value  of  Utc  in-kind  payment     ^^         '^' 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  app*y.  If  other,  spcdfy  nature. 

14.  I^Mvide  a  spedfic  and  detailed  descripticn  of  the  sendees  that  the  lobbyist  has  peiformed.  or  vwH  be  expected  to 
pcrfoim,  and  the  date(s)  of  any  services  rendered.  Indude  all  preparatory  and  related  activity,  not  just  time  spent  in 
actual  conua  with  Federal  offidals.  Identify  the  Federal  offidaKs)  or  «nployce(s)  contacted  or  the  officerts), 
cmployee(s),  or  Memberts)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-UL-A  Continuation  Shect(s)  is  attached. 

16.  The  certifying  offidal  shall  sign  and  date  the  fonn,  print  his/her  name.  tide,  and  telephone  number. 


Public  reporting  burden  for  this  coUedion  of  Mwmalion  is  estimaiid  to  ant^^  M 
imtruciMint.  searching  eiiitmg  dau  sources,  gathering  and  maintaining  tfit  daa  nc« 
infomuiion.  Scrtd  comments  regarding  iht  burden  tstfmate  or  wy  etfwr  aspect  el  Ms 
for  redunng  thw  burden,  w  the  Qffke  of  Mwi^emeni  »«d  ludgtt 


ncedceL  and  complcong 


response,  including  time  lor  rew^Mng 
npicting  and  revwwing  the  coHcctran  of 


of  informaoon.  including  suggcstiom 
(034>.00aa).  Washif^ton.  DC.  20S0) 
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CONTINUATION  SHEET 


Afprovtd  by  OMI 
OMMOM 


(FR  Doc.  91-18053  Filed  7-30-91:  8:45  am) 

MLUNQ  CODE  4000-01-C 


AMhwiud  iw  local  RayraAictiMi 


/  Wednesday.  July  31. 1991  /  Notices 

lYiNc  AcnvnriES 

>N  SHEET 


Approvtd  by  OMS 


Wednesday, 
July  31,  1991 


Part  V 


Department  of 
Education 

34  CFR  Parts  600  and  668 

Institutional  Eiigibility;  Student  Assistance 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  600  and  668 
RIN  1840-AB18 

Institutional  Eligibility;  Student 
Assistance  General  Provisions 

agency:  Department  of  Education. 
action:  Final  regulations. 


summary:  The  Secretary  amends  the 
regulations  governing  Institutional 
Eligibility  under  the  Higher  Education 
Act  of  1965.  as  Amended  (HEA).  and  the 
Student  Assistance  General  Provisions 
regulations.  These  regulations 
implement  the  Secretary's  initiative  to 
improve  the  monitoring  and 
accountability  of  institutions 
participating  in  the  student  financial 
assistance  programs  authorized  under 
title  IV  of  the  HEA  (title  IV.  HEA 
programs).  The  purpose  of  these 
regulations  is  to  reduce  the  potential  for 
abuse  in  the  title  IV,  HEA  programs  by 
strengthening  the  means  of  enforcing  the 
title  IV,  HEA  program  requirements. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments,  with  the 
exception  of  S  600.30.  Section  600.30  will 
become  effective  after  the  information 
collection  requirements  contained  in 
that  section  have  been  submitted  by  the 
Department  of  Education  and  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register.  After  S  668.51  becomes 
effective,  that  section  applies  to  award 
years  beginning  July  1. 1991.  or  later.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  De  Cleene,  Pell  Grant  Branch. 
Division  of  Policy  and  Program 
Development.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
(room  4318.  ROB-3).  Washington.  DC 
20202.  (202)  708-7888.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington.  DC. 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time 
SUPPLEMENTARY  INFORMATION:  The 
regulations  for  Institutional  Eligibility 
under  the  Higher  Education  Act  of  1965. 
as  Amended  (34  CFR  part  600).  apply  to 
all  postsecondary  educational 
institutions  that  seek  to  participate  in 
programs  administered  under  the  HEA 
(HEA  programs)  by  the  Department  of 


Education.  The  Student  Assistance 
General  Provisions  regulations  (34  CFR 
part  688)  apply  to  all  institutions  that 
seek  to  participate  in  the  title  IV,  HEA 
programs. 

The  changes  in  these  regulations 
result  from  a  review  of  current  policies 
and  procedures.  The  review  identified 
possible  legislative,  regulatory,  and 
administrative  changes  necessary  to 
protect,  enhance,  and  improve  the 
integrity  of  the  title  IV,  HEA  programs. 

On  March  17, 1989,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  parts  800  and 
668  in  the  Federal  Register  (54  FR  11354). 
On  November  3. 1989.  the  Secretary 
published  as  final  regulations  S  668.12  of 
the  Student  Assistance  General 
Provisions  regidations  (54  FR  46536). 
Under  the  changes  in  S  666.12,  certain 
officials  of  educational  institutions 
seeking  to  begin  participation  in  a  tide 
IV.  HEA  program  for  the  first  time  are 
required  to  complete  title  IV,  HEA 
program  training  provided  by  the 
Secretary.  The  November  3. 1989. 
regulations  were  published  separately 
from  these  regidations  so  that  the 
changes  in  S  668.12  would  be  effective 
for  the  1989-90  and  subsequent  award 
years. 

The  NPRM  included  a  discussion  of 
the  major  issues  surrounding  the 
proposed  changes.  The  following  list 
summarizes  those  issues  and  identifies 
the  pages  of  the  preamble  to  the  NPRM 
on  which  discussion  of  those  issues  may 
be  found: 

New  reporting  requirements  In 
§  600.30  for  certain  institutional 
ownership  changes  (page  11354); 

A  new  S  600.32  governing  the 
eligibility  of  additional  locations  of  an 
institution  (pages  11354  and  11355); 

A  requirement  in  §  668.7  for  students 
to  furnish  credible  identification  to  their 
institutions  in  certain  circumstances 
(page  11355); 

Changes  in  S  668.13  affecting  the 
factors  of  financial  responsibility 
governing  an  institution  that  undergoes 
a  change  in  ownership  that  allows  a 
person  to  own  at  least  25  percent  of  the 
stock  of  the  institution  or  the 
institution's  parent  corporation  (page 
11355); 

A  requirement  in  S  668.20  that  to  be 
eligible  under  the  tide  FV,  HEA 
programs,  remedial  education  must  be 
provided  at  least  at  the  secondary 
educational  level  (page  11355); 

Clarifications  in  §  668.23  concerning 
access  by  certain  Federal  officials  to 
institutional  records  and  personnel 
involved  in  the  administration  of  tide 
IV.  HEA  program  funds  (page  11356): 
and 


New  provisions  in  S  668.90  governing 
the  procedures  for  the  termination  of  the 
participation  of  institutions  in  the  Title 
IV,  HEA  programs  (page  11356). 

Major  Changes  to  the  NPRM 

As  a  result  of  the  comments  received 
in  response  to  the  NPRM,  the  Secretary 
has  made  several  major  changes  to  the 
proposed  regulations.  The  reporting 
requirements  in  §  600.30  and  the  factors 
of  financial  responsibility  in  S  668.13  are 
revised  to  reflect  those  circumstances 
(explained  in  detaU  in  die  Analysis  of 
Comments  and  Changes)  other  than  the 
ownership  by  a  person  of  at  least  25%  of 
the  stock  of  an  institution  or  an 
institution's  parent  corporation  that 
enable  a  person  to  affect  substantially 
the  actions  of  that  institution.  The 
Secretary  has  removed  the  proposed 
requirement  in  S  668.7  for  an  eligible 
student  to  furnish  credible  identification 
to  his  or  her  institution  when  he  or  she 
is  about  to  receive  cash  for  the  first  time 
from  the  tide  IV.  HEA  programs. 
Courses  in  English  as  a  second  language 
(ESL)  are  exempted  from  the 
requirement  in  §  668.20  that  remedial 
education  must  be  provided  at  least  at 
the  secondary  level  to  be  included  in 
title  IV,  HEA  program  eligibility.  The 
requirements  in  proposed  S  668.23  have 
been  expanded  to  require  an  institution 
to  cooperate  with  independent  auditors 
in  the  conduct  of  audits,  investigations, 
and  program  reviews.  The  Secretary  has 
modified  the  provisions  in  proposed 
§  668.90  concerning  a  termination  action 
against  an  institution  for  missing  an 
audit  report  deadline  and  either  having 
a  history  of  missing  audit  report 
deadlines  or  ignoring  the  Department  of 
Education's  attempts  to  obtain  an 
explanation  or  impose  a  fine.  The 
modification  now  requires  an 
administrative  law  judge  to  uphold  any 
termination  action  taken  against  an 
institution  for  a  violation  of 
8  668.23(c)(4)  (governing  die  timely 
submission  of  audit  reports).  A  more 
detailed  discussion  of  these  changes  is 
found  in  the  Analysis  of  Comments  and 
Changes. 

These  regulations  also  contain 
technical  changes  in  §§  600.32.  668.1. 
668.2.  668.7.  668.13.  668.44.  and  668.95 
that  conform  to  changes  made  by 
regulations  for  the  Guaranteed  Student 
Loan  and  PLUS  programs  published  in 
the  Federal  Register  on  November  10. 
1986  (51  FR  40886).  and  June  5. 1989  (54 
FR  24114):  the  Student  Assistance 
General  Provisions  published  in  the 
Federal  Register  on  December  1. 1987  (52 
FR  45712);  Institutional  Eligibility  under 
the  Higher  Education  Act  of  1965.  as 
Amended,  published  in  the  Federal 


Meral  Regist« 

Register  on  April  5, 1988  (53  FR 

and  the  Robert  C.  Byrd  Honors 
Scholarship  (Byrd  Scholarship) 
published  in  the  Federal  Regist 
June  2a  1989  (54  FR  26006). 

With  respect  to  the  changes 
concerning  the  Byrd  Scholarshi 
Program,  the  Secretary  is  amen 
§§  668.1  and  668.2  to  remove  di 
definition  of  the  Byrd  Scholarsl 
Program  and  to  reflect  that  the 
is  not  covered  by  the  Student  / 
General  Provisions  regulations. 
Although  the  Byrd  Scholarship 
is  authorized  by  tide  IV  of  the  1 
program  bears  no  relationship  I 
other  tide  IV,  HEA  programs.  It 
a  one-time  prize  to  those  high  s 
seniors  who  demonstrate  outsti 
academic  achievement  and  sho 
promise  of  continued  academic 
achievement.  Furthermore,  whi 
Student  Assistance  General  Pn 
regulations  implement  the  requ 
that  are  general  to  all  the  tide  I 
programs,  only  two  provisions  i 
Student  Assistance  General  Pr( 
regidations  appropriately  apply 
B>Td  Scholarship  Program— tha 
eligible  student  must  be  a  U.S.  i 
national,  or  eligible  noncitizen  ; 
defined  in  fi  e68.7(a)(4).  and  dia 
she  must  complete  a  Statement 
Selective  Service  Registration  £ 
Both  of  these  requirements  hav 
incorporated  into  the  Byrd  Sc.h( 
Program  regulations  (34  CFR  65 
(3)  and  (4)). 

In  addition,  these  regulations 
technical  changes  in  i  668.51  to 
the  Institutional  Quality  Contro 
through  the  1993-94  award  yeai 
reflect  that  the  Secretary  no  lor 
considers  the  project  to  be  a  "p 
program.  The  project  which  esl 
a  methodology  that  participatir 
institutions  use  to  assess  their 
management  practices  in  the  dc 
title  IV.  HEA  program  aid.  meai 
error  rates,  and  design  correctii 
actions  aimed  at  the  reduction  ( 
was  introduced  as  a  pUot  proje( 
1985.  The  Secretary's  most  rece 
evaluation  showed  that  some  o 
institutions  that  were  studied  h 
implemented  corrective  actions 
planned  for  long-term  correctivi 
to  reduce  error  in  potential  pro! 
areas  that  might  not  have  been 
addressed  or  even  discovered  t 
the  standard  regulatory  procedi 
verification  of  information  subr 
applicants  for  student  aid.  The  : 
extends  the  project  for  an  addit 
three  years  to  continue  to  evalu 
success  of  this  management  ap| 

Paragraphs  (c)  through  (f)  of  j 
governing  an  institution's  disclc 


esday.  July  31.  1991  /  Rules  and  Regulations 


Federal  Regtste  /  Vol.  56.  No.  147  /  Wednesday.  July  31.  1991  /  Rules  and  Regulations        36683 


lent  Assistance 
regulations  (34  CFR 
1  institutions  that 
n  the  title  IV.  HEA 

ese  regulations 
of  current  policies 
:  review  identified 
regulatory,  and 
ges  necessary  to 
d  improve  the 
[V.  HEA  programs. 
I.  the  Secretary 
f  proposed 
for  parts  600  and 
Jgister  (54  FR  11354). 
9,  the  Secretary 
gulations  9  668.12  of 
ice  General 
19  (54  FR  46536]. 
1  S  eee.l2,  certain 
lal  institutions 
ticipation  in  a  title 
'  the  first  time  are 
title  IV,  HEA 
vided  by  the 
mber  3. 1989. 
tlished  separately 
is  so  that  the 
vould  be  effective 
ubsequent  award 

id  a  discussion  of 
ounding  the 
he  following  list 
lues  and  identifies 
mble  to  the  NPRM 
of  those  issues  may 

iirements  in 
istitutional 
page  11354): 
'eming  the 
al  locations  of  an 
54  and  11355): 
668.7  for  students 
entification  to  their 
I  circumstances 

)  affecting  the 
isponsibility 
on  that  undergoes 
p  that  allows  a 
It  25  percent  of  the 
n  or  the 
)rporation  (page 

668.20  that  to  be 
;  IV,  HEA 
ducation  must  be 
le  secondary 
?e  11355): 
)68.23  concerning 
leral  officials  to 
md  personnel 
listration  of  titie 
ds  (page  11356): 


New  provisions  in  S  668.90  governing 
the  procedures  for  the  termination  of  the 
participation  of  institutions  in  the  Title 
IV.  HEA  programs  (page  11356). 

Major  Changes  to  the  NPRM 

As  a  result  of  the  comments  received 
in  response  to  the  NPRM.  the  Secretary 
has  made  several  major  changes  to  the 
proposed  regulations.  The  reporting 
requirements  in  S  600.30  and  the  factors 
of  financial  responsibility  in  S  668.13  are 
revised  to  reflect  those  circumstances 
(explained  in  detail  in  the  Analysis  of 
Comments  and  Changes)  other  than  the 
ownership  by  a  person  of  at  least  25%  of 
the  stock  of  an  institution  or  an 
institution's  parent  corporation  that 
enable  a  person  to  affect  substantially 
the  actions  of  that  institution.  The 
Secretary  has  removed  the  proposed 
requirement  in  S  668.7  for  an  eligible 
student  to  furnish  credible  identification 
to  his  or  her  institution  when  he  or  she 
is  about  to  receive  cash  for  the  first  time 
from  the  title  IV.  HEA  programs. 
Courses  in  English  as  a  second  language 
(KSL)  are  exempted  from  the 
requirement  in  §  668.20  that  remedial 
education  must  be  provided  at  least  at 
the  secondary  level  to  be  included  in 
title  IV,  HEA  program  eligibility.  The 
requirements  in  proposed  S  668.23  have 
been  expanded  to  require  an  institution 
to  cooperate  with  independent  auditors 
in  the  conduct  of  audits,  investigations. 
and  program  reviews.  The  Secretary  has 
modified  the  provisions  in  proposed 
§  668.90  concerning  a  termination  action 
against  an  institution  for  missing  an 
audit  report  deadline  and  either  having 
a  history  of  missing  audit  report 
deadlines  or  ignoring  the  Department  of 
Education's  attempts  to  obtain  an 
explanation  or  impose  a  fine.  The 
modification  now  requires  an 
administrative  law  judge  to  uphold  any 
termination  action  taken  against  an 
institution  for  a  violation  of 
§  668.23(c)(4)  (governing  the  timely 
submission  of  audit  reports).  A  more 
detailed  discussion  of  these  changes  is 
found  in  the  Analysis  of  Comments  and 
Changes. 

These  regulations  also  contain 
technical  changes  in  SS  600.32.  668.1. 
668.2,  668.7.  668.13,  668.44,  and  668.95 
that  conform  to  changes  made  by 
regulations  for  the  Guaranteed  Student 
Loan  and  PLUS  programs  published  in 
the  Federal  Register  on  November  10. 
1986  (51  FR  40886),  and  June  5. 1989  (54 
FR  24114):  the  Student  Assistance 
General  Provisions  published  in  the 
Federal  Register  on  December  1. 1987  (52 
FR  45712):  Institutional  Eligibility  under 
the  Higher  Education  Act  of  1965,  as 
Amended,  published  in  the  Federal 


Register  on  April  5, 1988  (53  FR  11208): 
and  the  Robert  C.  Byrd  Honors 
Scholarship  (Byrd  Scholarship)  Program. 
published  in  the  Federal  Register  on 
June  20, 1989  (54  FR  26006). 

With  respect  to  the  changes 
concerning  the  Byrd  Scholarship 
Program,  the  Secretary  is  amending 
§  §  668.1  and  868.2  to  remove  the 
definition  of  the  Byrd  Scholarship 
Program  and  to  reflect  that  the  program 
is  not  covered  by  the  Student  Assistance 
General  Provisions  regulations. 
Although  the  Byrd  Scholarship  Program 
is  authorized  by  title  IV  of  the  HEA.  the 
program  bears  no  relationship  to  the 
other  title  IV,  HEA  programs.  It  provides 
a  one-time  prize  to  those  high  school 
seniors  who  demonstrate  outstanding 
academic  achievement  and  show 
promise  of  continued  academic 
achievement.  Furthermore,  while  the 
Student  Assistance  General  Provisions 
regulations  implement  the  requirements 
that  are  general  to  all  the  title  IV.  HEA 
programs,  only  two  provisions  of  the 
Student  Assistance  General  Provisions 
regulations  appropriately  apply  to  the 
Byrd  Scholarship  Program— that  an 
eligible  student  must  be  a  U.S.  citizen, 
national,  or  eligible  noncitizen  as 
defined  in  {  668.7(a)(4).  and  that  he  or 
she  must  complete  a  Statement  of 
Selective  Service  Registration  Status. 
Both  of  these  requirements  have  been 
incorporated  into  the  Byrd  Scholarship 
Program  regulations  (34  CFR  654.41(a) 
(3)  and  (4)). 

In  additioa  these  regulations  include 
technical  changes  in  i  668.51  to  extend 
the  Institutional  Quality  Control  Project 
through  the  1993-94  award  year  and  to 
reflect  that  the  Secretary  no  longer 
considers  the  project  to  be  a  "pUot" 
program.  The  project  which  establishes 
a  methodology  that  participating 
institutions  use  to  assess  their 
management  practices  in  the  delivery  of 
title  IV,  HEA  program  aid.  measure  their 
error  rates,  and  design  corrective 
actions  aimed  at  the  reduction  of  error. 
was  introduced  as  a  pilot  project  in 
1985.  The  Secretary's  most  recent 
evaluation  showed  that  some  of  the 
institutions  that  were  studied  have 
implemented  corrective  actions  and 
planned  for  long-term  corrective  actions 
to  reduce  error  in  potential  problem 
areas  that  might  not  have  been 
addressed  or  even  discovered  through 
the  standard  regulatory  procedures  for 
verification  of  information  submitted  by 
applicants  for  student  aid.  The  Secretary 
extends  the  project  for  an  additional 
three  years  to  continue  to  evaluate  the 
success  of  this  management  approach. 

Paragraphs  (c)  through  (f)  of  {  668.44. 
governing  an  institution's  disclosure  of 


information  on  State  licensure  and 
certification  requirements  for 
occupations,  pass  rates  on  State 
licensure  or  certification  examinations, 
placement  rates,  graduation  or 
completion  rates,  and  the  procedures  for 
an  institution  to  report  that  information 
to  the  institution's  students,  are 
removed.  Appendix  A,  containing  the 
Track  Record  Disclosure  Forms  required 
for  reporting  the  applicable  information 
in  S  668.44  (c)  through  (f)  is  also 
removed.  These  changes  are  required  by 
the  Student  Right-to-Know  and  Campus 
Security  Act  (Pub.  L  101-542).  signed  by 
the  President  on  November  8. 1990. 
However,  the  Secretary  reminds  readers 
that  an  institution  is  still  required,  under 
section  487(a)(B)  of  the  HEA,  to  make 
available  to  prospective  students,  at  or 
before  the  time  that  those  prospective 
students  apply  for  admission,  the  most 
recent  available  data  concerning 
employment  statistics,  graduation 
statistics,  and  any  other  information 
necessary  to  substantiate  the 
truthfulness  of  the  institution's 
advertisements,  if  the  institution 
advertises  job  placement  rates  as  a 
means  of  attracting  students  to  enroll  in 
the  institution. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM.  95  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes — and  suggested  changes 
that  the  Secretary  is  not  legally 
authorized  to  make  under  the  applicable 
statutory  authority — are  not  addressed. 

Section  600.30    Institutional  Changes 
Requiring  Review  by  the  Secretary 

Commenta.-'SeveT&l  commenters  asked 
whether  the  reporting  requirements  in 
this  section  apply  to  institutions  owned 
by  partnerships  as  well  as  institutions  in 
which  individuals  own  stock.  A 
conunenter  urged  the  Secretary  to 
ensure  that  this  reporting  requirement 
applies  to  institutions  owned  by  publicly 
traded  corporations. 

Discussion:  The  reporting  requirement 
in  this  section  applies  to  any  institution 
that  is  subject  to  the  Institutional 
Eligibility  regulations,  regardless  of 
whether  the  institution  is  owned  by  an 
individual  partnership,  or  publicly 
traded  corporation.  However,  the 
Secretary  agrees  that  a  modification  is 
necessary  to  clarify  that  this  reporting 


requirement  does  not  apply  ordy  to 
institutions  in  which  persons  own  stock. 

The  Secretary  recognizes  that  persons 
who  do  not  own  stock  in  an  institution 
may  have  the  ability  to  affect 
substantially  the  actions  of  the 
institution.  "Therefore,  the  Secretary 
believes  that  it  is  more  accurate  to  refer 
to  holders  of  an  ov^ership  interest  in  an 
institution,  rather  than  to  owners,  and  to 
define  an  ownership  interest.  Hie 
Secretary  also  recognizes  that  certain 
persons  may  have  the  ability  to  affect 
substantially  the  actions  of  an 
institution  without  actually  holding  an 
ownership  interest  in  the  institution. 
Institutions  must  be  held  accoimtable 
for  those  persons,  as  well  as  holders  of 
an  ovmership  interest,  if  those  persons 
were  also  responsible  for  incurring 
unpaid  liabilities  of  HEA  program  funds 
at  defunct  institutions,  as  defined  in 
§  668.13.  Therefore,  an  institution  must 
report  any  change  (described  below) 
under  which  a  person  acquires  the 
ability  to  affect  substantially  the  actions 
of  the  institution.  A  more  detailed 
description  of  the  reasons  for  inclusion 
of  these  changes  is  found  in  the 
discussion  of  the  changes  made  in 
S  668.13. 

The  Secretary  agrees  that  another 
modification  is  necessary  to  clarify  that 
an  institution  ovraed  by  a  publicly 
traded  corporation  must  also  report  any 
changes  under  which  a  person  acquires 
the  ability  to  affect  substantially  the 
actions  of  the  institution,  even  though 
the  executive  officers  of  a  publicly 
traded  corporation  may  not  learn  of  the 
changes  at  the  time  that  those  changes 
occur. 

Changes:  The  Secretary  has  removed 
the  proposed  requirement  for  an 
institution  to  report  changes  in 
ownership  that  result  in  the  ownership 
of  at  least  25%  of  the  stock  of  the 
institution  or  the  institution's  parent 
corporation.  Instead,  the  Secretary  has 
added  a  requirement  that  an  institution 
report  any  change  under  which  a  person 
obtains  the  ability  to  affect  substantially 
the  actions  of  the  institution.  The 
Secretary  has  listed  those  circumstances 
under  which  the  Secretary  generally 
considers  a  person  to  have  the  ability  to 
affect  substantially  the  actions  of  an 
institution.  Accordingly,  the  revised 
regulations  require  an  institution  to 
report: 

(1)  Any  change  under  which  a  person 
holds  at  least  a  25%  ownership  interest 
in  the  institution,  if  the  person  did  not 
previously  do  so  (§  600.30(a)(6)(i)): 

(2)  Any  change  under  which  a  person 
and  any  member  or  members  of  his  or 
her  family  together  hold  at  least  a  25% 
ownership  interest  in  the  institution,  if 
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they  did  not  previously  do  so 
(§  600.30(a)(6)(ii)); 

(3)  Any  change  under  which  a  person 
may  represent  under  a  voting  trust, 
power  of  attorney,  proxy,  or  similar 
agreement  others  who  hold  at  least  a 
25%  ownership  interest  in  the  institution, 
if  the  person  previously  did  not  have 
that  authority  (§  600.30(a)(6)  (iii)  and 
(iv)).  Note  that  an  institution  must  report 
not  only  the  new  authority  of  a  person  to 
vote  for  others,  but  also  the  existing 
authority  of  that  person,  at  the  point  at 
which  those  represented  in  the  voting 
authority  acquire  enough  interest  to 
constitute  at  least  a  25%  ownership 
interest  in  the  institution; 

(4)  Any  change  under  which  a  person, 
together  with  any  member  or  members 
of  his  or  her  family,  may  vote  on  behalf 
of  others  who  hold  at  least  a  25% 
Ownership  interest,  if  the  person 
previously  did  not  have  that  authority 
(§  600.30(a)(5)(v));  and 

(5)  Any  change  under  which  a  person 
becomes  a  member  of  the  board  of 
directors,  chief  executive  officer,  or 
other  executive  officer  of  the  institution. 
or  of  an  entity  that  has  at  least  a  25% 
ownership  interest  in  the  institution 

(5  600.30(a)(5)(vi)). 

The  Secretary  has  added  a  new 
paragraph  (b).  in  response  to  comments 
on  §  668.13.  to  provide  that  an  institution 
owned  by  a  publicly  traded  corporation 
must  report,  within  ten  days  of  the  date 
that  the  corporation  learns  of  the 
change,  the  applicable  change  in  a 
person's  ability  to  affect  substantially 
the  actions  of  the  institution. 

The  Secretary  has  also  added  a  new 
paragraph  (e)  to  define  ownership 
interest.  An  "ownership  interest"  is  a 
share  of  the  legal  or  beneficial 
ownership  or  control  of  an  institution  or 
institution's  parent  corporation  or  a  right 
to  share  in  the  proceeds  of  the  operation 
of  the  institution  or  institution's  parent 
corporation.  The  term  includes  (1)  An 
interest  as  tenant  in  common,  joint 
tenant,  or  tenant  by  the  entireties;  (2)  a 
partnership;  and  (3)  an  interest  in  a 
trust. 

The  Secretary  has  excluded  from  that 
definition  any  share  or  right  to  share  in 
the  proceeds  of  the  operation  of  (1)  A 
mutual  fund  that  is  regularly  and 
publicly  traded;  (2)  an  institutional 
investor  or  (3)  a  profit-sharing  plan, 
provided  that  all  employees  are  covered 
by  the  plan. 

Finally,  the  Secretary  has  added  a 
new  paragraph  (f)  to  reflect  that  the 
Secretary  considers  a  member  of  a 
person's  family  to  be  a  parent,  sibling, 
spouse,  or  child;  spouse's  parent  or 
sibling;  or  sibling's  or  child's  spouse. 

Comments:  One  commenter 
contended  that  these  requirements 


should  not  apply  to  public  stock 
corporations  regulated  by  the  Securities 
and  Exchange  Commission  (SEC)  under 
the  Securities  Act  of  1933  and  the 
Securities  and  Exchange  Act  of  1934. 
because  such  corporations  already 
provide  to  the  SEC  the  information 
required  by  this  section.  Another 
commenter  suggested  that  as  an 
additional  safeguard,  each  institution 
should  be  required  armually  to  furnish 
the  Secretary  with  a  list  of  the 
institution's  owners.  A  commenter 
requested  the  Secretary  to  clarify 
whether  this  reporting  requirement  is 
triggered  by  the  acquisition  of  at  least 
25%  ownership  or  the  acquisition  of  any 
percentage  of  ownership,  however 
small,  that  results  in  at  least  25%  of  the 
ownership.  Another  commenter  asked 
for  clarification  on  whether  an 
institution  that  undergoes  this  type  of 
ownership  change  is  subject  to  the  same 
procedures  as  those  required  for  an 
institution  that  undergoes  a  change  in 
ownership  that  results  in  a  change  of 
control. 

Discussion:  The  SEC  requires  owners 
of  stock  in  public  corporations  to  report 
acquisitions  of  stock  but  does  not 
require  the  reporting  of  other 
acquisitions  of  ownership  interest  that 
enable  a  person  to  affect  substantially 
the  actions  of  an  institution.  An  annual 
reporting  requirement  would  be  too 
burdensome  for  institutions,  especially 
in  view  of  the  relatively  few  institutions 
whose  abuses  have  prompted  the 
adoption  of  these  provisions.  Any 
increase  in  a  person's  ownership 
interest  that  results  in  a  person's  holding 
at  least  a  25%  ownership  interest  in  an 
institution  must  be  reported  under  this 
requirement.  For  example,  if  a  person 
owns  24%  of  an  institution  and  acquires 
an  additional  1%  of  the  institution,  thus 
totalling  25%.  the  institution  must  report 
that  change  to  the  Secretary.  However, 
unless  that  change  also  results  in  a 
change  of  control,  the  change  does  not 
cause  the  institution  to  be  regarded  as  a 
new  institution  under  S  600.31. 

Under  the  Department's  current 
policy,  with  respect  to  the  ownership  of 
stock  or  interest  in  an  institution  or  the 
institution's  parent  corporation,  the 
acquisition  of  any  stock  or  interest  that 
results  in  the  ownership  of  a  controlling 
interest  constitutes  a  change  in 
ownership  that  results  in  a  change  of 
control.  The  institution  must  report  that 
change  under  %  600.30(a)(4).  Under  the 
provisions  of  parts  600  and  668.  the 
institution  is  considered  a  new 
institution  unless  the  institution:  (1) 
Submits  an  application  for  confirmation 
of  the  institution's  eligibility  under  the 
new  ownership;  (2)  meets  the  applicable 
requirements  of  S  600.31  and  all  other 


applicable  requirements  of  part  600;  and 
(3).  with  regard  to  the  institution's 
participation  in  the  title  IV.  HEA 
programs,  reapplies  for  certification, 
demonstrates  again  the  institution's 
financial  responsibility  and 
administrative  capability,  and  enters 
into  a  new  participation  agreement  with 
the  Secretary. 

However,  as  noted  in  the  preamble  to 
the  NPRM  (52  FR 11355).  there  are 
circumstances  under  which  the 
Secretary  considers  a  person  to  have  the 
ability  to  affect  substantially  the  actions 
of  an  institution  even  when  that  person 
does  not  have  a  controlling  interest  in 
that  institution  or  the  institution's  parent 
corporation.  A  person's  ability  to  affect 
substantially  the  actions  of  an 
institution  is  one  factor  in  the 
Secretary's  determination  of  whether  an 
institution  satisfies  the  factors  of 
financial  responsibility  contained  in 
S  668.13.  In  particular,  the  Secretary 
does  not  consider  an  institution  to  be 
financially  responsible  if  a  person  who 
was  previously  associated  with  a 
defunct  institution  that  owes  a  liability 
on  title  IV.  HEA  program  funds  or 
refunds  of  institutional  charges  to 
students  (1)  Acquires  the  ability  to 
affect  substantially  the  actions  of  the 
institution  and  (2)  otherwise  meets  the 
conditions  of  S  668.13.  Therefore,  any 
change  in  a  person's  relationship  with 
an  institution  that  enables  the  person  to 
have  the  ability  to  affect  substantially 
the  actions  of  the  institution  must  be 
reported  to  the  Secretary  so  that  the 
Secretary  may  evaluate  whether 
circimistances  exist  that  would  cause  an 
institution  not  to  be  considered 
financially  responsible. 

The  following  example  illustrates  an 
institution's  responsibilities  under  the 
new  reporting  requirements  in  this 
section  and  how  the  reported 
information  will  affect  the  institution's 
eligibility  for  and  participation  in  HEA 
programs.  A  stockholder  owns  22%  of 
the  stock  of  a  proprietary  institution  of 
higher  education.  The  stockholder 
purchases  an  additional  4%  of  the  stock 
of  the  institution  and  now  owns  26%  of 
the  stock.  Within  ten  days  of  that 
purchase,  the  institution  must  notify  the 
Division  of  Eligibility  and  Certification 
(DEC),  preferably  in  writing,  of  the 
purchase.  DEC  furnishes  the  institution 
with  a  new  apphcation  for  eligibility  (ED 
Form  E40-34P).  However,  assuming  that 
the  stock  purchase  did  not  result  in  a 
change  of  control  of  the  institution,  the 
institution  need  not  complete  the  entire 
application  nor  reapply  for  eligibility. 
The  change  at  this  point  has  not  affected 
the  institution's  eligibility  for 
participation  in  any  HEA  program. 


Federal  Registc 

In  addition  to  the  general  di 
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eligibility  or  on  the  institution 
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DEC  compares  the  informal 
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information  available  to  the  C 
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Changes:  None. 
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applicable  requirements  of  part  600;  and 
(3),  with  regard  to  the  institution's 
participation  in  the  title  IV,  HEA 
programs,  reapplies  for  certification, 
demonstrates  again  the  institution's 
Tmancial  responsibility  and 
administrative  capability,  and  enters 
into  a  new  participation  agreement  with 
the  Secretary. 

However,  as  noted  in  the  preamble  to 
the  NPRM  (52  FR 11355).  there  are 
circumstances  under  which  the 
Secretary  considers  a  person  to  have  the 
ability  to  affect  substantially  the  actions 
of  an  institution  even  when  that  person 
does  not  have  a  controlling  interest  in 
that  institution  or  the  institution's  parent 
corporation.  A  person's  ability  to  affect 
substantially  the  actions  of  an 
institution  is  one  factor  in  the 
Secretary's  determination  of  whether  an 
institution  satisfies  the  factors  of 
financial  responsibility  contained  in 
i  668.13.  In  particular,  the  Secretary 
does  not  consider  an  institution  to  be 
financially  responsible  if  a  person  who 
was  previously  associated  with  a 
defunct  institution  that  owes  a  liability 
on  title  IV.  HEA  program  funds  or 
refunds  of  institutional  charges  to 
students  (1)  Acquires  the  abiUty  to 
affect  substantially  the  actions  of  the 
institution  and  (2)  otherwise  meets  the 
conditions  of  §  668.13.  Therefore,  any 
change  in  a  person's  relationship  with 
an  institution  that  enables  the  person  to 
have  the  ability  to  affect  substantially 
the  actions  of  the  institution  must  be 
reported  to  the  Secretary  so  that  the 
Secretary  may  evaluate  whether 
circiunstances  exist  that  would  cause  an 
institution  not  to  be  considered 
financially  responsible. 

The  following  example  illustrates  an 
institution's  responsibilities  under  the 
new  reporting  requirements  in  this 
section  and  how  the  reported 
information  will  affect  the  institution's 
eligibility  for  and  participation  in  HEA 
programs.  A  stockholder  owns  22%  of 
the  stock  of  a  proprietary  institution  of 
higher  education.  The  stockholder 
purchases  an  additional  4%  of  the  stock 
of  the  institution  and  now  owns  26%  of 
the  stock.  Within  ten  days  of  that 
purchase,  the  institution  must  notify  the 
Division  of  Eligibility  and  Certification 
(DEC),  preferably  in  writing,  of  the 
purchase.  DEC  furnishes  the  institution 
with  a  new  application  for  eligibility  (ED 
Form  E40-34P).  However,  assuming  that 
the  stock  purchase  did  not  result  in  a 
change  of  control  of  the  institution,  the 
institution  need  not  complete  the  entire 
application  nor  reapply  for  eligibility. 
The  change  at  this  point  has  not  affected 
the  institution's  eligibility  for 
participation  in  any  HEA  program. 


In  addition  to  the  general  data  in  Part 
I  and  the  certiBcation  in  Item  31.  the 
institution  completes  only  Item  11. 
providing  the  name  of  each  stockholder 
that  owns  at  least  5%  of  the  stock  of  the 
institution.  The  institution  must  also 
report  which  stockholder  purchased  the 
4%  of  stock  that  resulted  in  the 
ownership  of  26%.  The  institution 
returns  the  application  to  DEC  Until  the 
institution  is  informed  otherwise,  it  may 
assume  that  the  purchase  has  had  no 
impact  either  on  the  institution's 
eligibility  or  on  the  institution's 
participation  in  any  HEA  program. 

DEC  compares  the  information 
reported  by  the  institution  with 
information  available  to  the  Department 
on  defunct  Institutions.  The  Department 
reviews  its  records  to  identify,  for 
example,  whether  the  stockholder  or 
any  member  of  the  stockholder's  family 
had  the  ability  to  affect  substantially  the 
actions  of  a  defunct  institution  and 
whether  the  stockholder,  family 
member,  or  defunct  institution  owes  a 
liabihty  on  title  IV.  HEA  program  funds 
or  refunds  of  institutional  charges  to 
students.  If  fte  Department's  records  do 
not  contain  information  that  might  call 
into  question  the  institution's  financial 
responsibility  for  purposes  of 
participation  in  the  title  T/.  HEA 
programs.  DEC  notifies  the  institution 
that  no  further  action  is  necessary. 

If.  however,  the  Department's  records 
show  that  the  institution  might  not  be 
considered  financially  responsible  under 
the  new  provisions  in  S  668.13,  DEC 
requests  further  information  from  the 
institution  and  notifies  the  institution 
that  the  institution  may  be  subject  to  a 
fine,  or  the  limitation,  suspension,  or 
termination  of  the  institution's 
participaticHi  in  the  title  IV,  HEA 
programs. 

Changes:  None. 

Comments:  Two  commenters 
requested  clarification  on  the  effective 
date  of  any  determination  that  an 
institution  is  not  financially  responsible 
under  1 6e&13  as  a  result  of  the 
information  provided  under  this  section 
(§  600.30).  They  were  particularly 
concerned  that  the  Secretary  might 
suspend  the  participation  of  the 
institution  in  the  title  IV.  HEA  programs 
beginning  with  the  date  that  the 
Secretary  receives  the  information 
under  this  section. 

Discussion:  As  noted  in  the  preceding 
discussion,  the  mere  reporting  of  the 
information  required  under  this  section 
does  not  affect  an  institution's 
participation  in  any  HEA  program.  If  an 
institution  participates  in  a  title  IV.  HEA 
program,  and  the  information  reported 
under  this  section  leads  the  Secretafy  to 
determine  that  an  institution  is  not 


financially  responsible  under  §  66<<i.l3. 
that  determination  is  grounds  for  a  fine, 
limitation,  suspension,  or  termination 
proceeding  under  subpart  G  of  the 
Student  Assistance  General  Provisions 
regulations:  subpart  G  also  contains 
procedures  for  institutions  to  appeal 
decisions  of  an  administrative  law 
judge. 
Changes:  None. 

Section  600.32    Eligibility  of  Additional 
Locations 

Comments:  Several  commenters 
supported  the  addition  of  this  section,  A 
few  commenters  expressed  concern  that 
the  provisions  governing  the  acquisition 
of  a  closed  institution  that  owes  a 
liability  on  improperly  expended  or 
unspent  HEA  funds  would  discourage 
the  practice  of  "teaching  out"  or  would 
otherwise  have  an  adverse  impact  on 
students  or  potential  students  at  the 
acquired  site.  A  few  other  commenters 
claimed  that  it  is  unfair  to  require  the 
acquiring  institution  in  such  situations  to 
assume  the  habilities  of  the  previous 
owner.  Another  commenter 
recommended  that  in  situations  subject 
to  the  provisions  of  this  section, 
liabilities  incurred  under  the  previous 
owner  should  remain  the  responsibility 
of  the  closed  institution  unless  the 
acquiring  institution  agrees  to  be 
responsible  for  those  liabilities  jointly 
with  the  closed  institution. 

Discussion:  A  "teach  out"  is  the 
completion  by  another  institution  of  an 
educational  program  offered,  but  not 
completed,  by  an  institution  that  closes. 
Students  who  are  being  taught-out  may 
receive  title  IV,  HEA  program  funds 
only  if  the  institution  providing  a  teach- 
out  has  in  place  eligible  programs 
suitable  for  completing  the  education  of 
students  of  a  closed  institution  and 
offers  those  programs  at  a  properly 
accredited  and  licensed  eligible 
location.  Because  those  requirements 
are  normally  burdensome  and  time 
consuming,  most  institutions  that  teach- 
out  students  do  so  with  the  full 
knowledge  that  title  IV,  HEA  program 
funds  are  usually  not  available  to  those 
students.  Thus,  the  fact  that  an  acquired 
site  might  not  qualify  for  eligibility 
imder  the  provisions  of  this  section  for 
two  years  will  have  virtually  no  impact 
on  the  ability  of  the  acquiring  institution 
to  provide  teach-out  services. 

"The  Secretary  recognizes  that 
delaying  the  eligibility  of  a  kxation 
affected  by  these  provisions  may  have 
some  adverse  impact  on  prospective 
students  who  might  otherwise  consider 
enrolling  at  that  location  if  title  IV,  HEA 
program  assistance  were  available 
there.  However,  the  Secretary  believes 
that  this  potential  adverse  impact  is 


outweighed  by  the  need  to  address 
serious  abuses  of  the  type  described  in 
the  preamble  to  the  NPRM  (54  FR  11354) 
that  have  involved  the  misuse  of  tens  of 
millions  of  dollars  of  HEA  program 
funds. 

The  Secretary  does  not  agree  with 
those  commenters  who  contend  that  it  is 
unfair  for  an  institution  to  be  required  to 
assume  the  liabilities  of  a  closed 
institution  in  order  to  acquire  the  closed 
institution  and  establish  its  immediate 
eligibility  as  an  additional  location. 
Under  i  600.31,  the  purchaser  of  an 
eligible  or  previously  eligible  institution 
is  required  to  assume  sole  responsibility. 
or  joint  responsibility  v«th  the  previous 
owner,  for  all  liabilities  resulting  from 
the  improper  administration  of  HEA 
program  funds  at  the  institution  in  order 
for  that  institution  to  continue  to  qualify 
for  eligibility.  However,  as  explained  in 
detail  in  the  preamble  to  the  NN^  if 
that  purchaser  already  owns  another 
eligible  institution,  he  or  she  can  avoid 
assuming  responsibility  for  the  liabilities 
by  converting  the  newly  acquired 
institution  into  an  additional  location  of 
the  currently  eligible  institution. 
Therefore,  the  Secretary  is  merely 
applying  to  individual  locations 
essentially  the  same  rules  that,  under 
S  600.31,  he  apphes  to  institutions,  In 
addition,  under  (  600.31,  the  new  owner 
of  an  institution  must  also  agree  to  be 
liable  for  refunds  of  institutional  charges 
to  students.  The  Secretary  recognizes 
the  need  to  revise  the  proposed 
regulations  to  be  consistent  with  the 
requirements  of  S  600.31  and  to  clarify 
that  an  institution's  liabilities  under  the 
HEA  programs  are  not  limited  to 
misspent  or  unspent  HEA  funds,  but 
encompass  any  liabilities  for  refimds  of 
institutional  charges  to  students. 

Furthermore,  a  responsible  purchaser 
should  be  well  aware  of  the  liabilities  of 
an  institution  before  acquiring  that 
institution  and  take  those  liabilities  into 
account  in  agreeing  on  the  terms  of  the 
purchase.  The  Secretary  has 
consistentiy  advised  those  interested  m 
acquiring  an  institution  to  ascertain  the 
financial  condition  of  that  institution 
through  such  measures  as  obtaining  an 
audit  of  the  institution's  administration 
of  HEA  programs  and  contacting 
appropriate  officials  of  the  Department 
of  Education  and  guarantee  agencies  for 
information  on  whether  the  institution 
owes  any  habilities  resulting  from 
program  or  audit  reviews. 

The  last  recommendation  virtually 
restates  the  existing  situation — a 
situation  that  led  to  the  abuses 
described  in  the  NPRM  and  that  these 
regulations  are  designed  to  correct. 
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Changes:  The  Secretary  has  revised 
paragraph  (c)(3)(i)  and  added  paragraph 
(dj(2)  to  include  references  to  liabilities 
owed  for  refunds  of  institutional 
charges.  The  Secretary  has  added  a 
similar  reference  to  §  668.13(c)(5)(iii){A). 
Comments:  A  number  of  commenters 
recommended  that  the  Secretary  take 
additional  steps  to  prevent  unscrupulous 
owners  from  escaping  responsibility  for 
the  liabilities  incurred  at  those  owners' 
institutions.  A  commenter  suggested  that 
the  Secretary  require  an  institution  to 
post  a  performance  bond  against 
liabilities  incurred  in  the  event  that  the 
institution  closes.  Other  commenters 
suggested  that  the  Secretary  phould 
simply  require  all  liabilities  owed  by  a 
closed  institution  on  HEA  program 
funds  to  be  settled  before  that 
institution  may  qualify  as  an  eligible 
additional  location,  without  permitting 
the  alternative  of  a  two-year  delay  in 
eligibility.  Another  commenter 
suggested  that  the  Secretary  apply  the 
requirements  of  §  600.32(c)  to  situations 
involving  the  acquisition  of  an 
institution  that  has  not  closed  but  that 
owes  a  liability  on  the  misuse  of  HEA 
program  funds. 

One  commenter  suggested  that  the 
Secretary  assign  a  separate  vendor  code 
number  for  each  eligible  location  of  an 
institution  to  facilitate  the  monitoring  of 
HEA  program  funds  used  at  each 
location.  Another  commenter 
recommended  that  the  Secretary 
establish  a  two-year  probationary 
period  for  those  locations  that  may 
become  eligible  without  being  in 
existence  for  two  years.  During  that 
period,  the  Secretary  would  monitor  the 
use  of  HEA  funds  at  those  locations 
through  the  review  of  regularly 
submitted  reports  and  other  information. 
Another  commenter  suggested  that  the 
Secretary  conduct  a  title  IV,  HEA 
program  review  at  each  institution  that 
closes  or  is  sold  and  require  each 
institution  to  disclose  all  HEA  program 
fund  liabilities  and  the  results  of  audit 
and  program  reviews  in  the  event  that 
an  individual  or  organization 
contemplates  the  purchase  of  the 
institution. 

Discussion:  Many  of  these  suggestions 
are  well-taken,  but  none  of  them 
requires  the  Secretary  to  modify  the 
proposed  regulations.  The  Secretary 
currently  requires  both  fidelity  bonds 
and.  where  fmancial  responsibility  is 
not  clearly  demonstrated,  performance 
bonds,  to  guard  against  liabilities 
incurred  in  the  event  that  institutions 
close  (see  34  CFR  668.13(d)  and  (g)).  The 
alternative  of  the  two-year  delay  in 
eligibility  has  served  as  an  effective 
incentive  for  new  owners  to  assume 


responsibility  for  the  liabilities  owed  by 
previous  owners  in  situations  involving 
changes  in  ownership  that  result  in  a 
change  of  control.  The  Secretary  expects 
that  alternative  to  be  an  equally 
effective  incentive  for  an  acquiring 
institution  to  assume  responsibility  for 
liabilities  in  the  parallel  circumstances 
governed  by  these  new  regulations. 

In  most  instances  in  which  an  eligible 
institution  acquires  another  eligible 
institution  that  is  still  open,  the  acquired 
institution  undergoes  a  change  of 
ownership  that  results  in  a  change  of 
control.  Therefore,  in  most  cases  the 
owner  of  the  acquiring  institution  must, 
under  the  provisions  of  9  600.31.  assume 
responsibility  either  alone  or  jointly 
with  the  owner  of  the  other  institution 
for  the  liabilities  owed  by  the  acquired 
institution.  If  that  assumption  of  liability 
does  not  occur,  the  acquired  institution 
remains  ineligible  for  at  least  two  years. 
In  the  few  instances  in  which  the 
acquisition  does  not  involve  a  change  in 
ownership  that  results  in  a  change  of 
control,  the  requirements  of  §  600.32(c) 
do  not  apply.  However,  the  Secretary  is 
continuing  to  examine  all  of  the 
Department's  policies  concerning  the 
acquisition  by  eligible  institutions  of 
additional  locations  and  may  propose 
further  regulations  governing  the 
acquisition  of  open  institutions  as  part 
of  the  contemplated  NPRM  mentioned  at 
the  end  of  this  discussion. 

With  regard  to  the  suggestion 
concerning  the  assignment  of  a  separate 
Office  of  Postsecondary  Education 
identification  number  (OPE  ID  number- 
formerly  called  the  vendor  code  number) 
to  each  eligible  location  of  an 
institution,  the  Secretary  is  examining 
methods,  other  than  regulatory 
approaches,  for  identifying  and 
monitoring  the  use  of  HEA  program 
funds  at  individual  eligible  locations. 
While  the  Secretary  does  not  now  have 
a  formal  requirement  for  a  two-year 
probationary  period  for  newly  eligible 
additional  locations,  the  Secretary  may 
at  any  time  request  information  from  an 
institution  concerning  the  administration 
of  HEA  program  funds  at  any  of  the 
institution's  locations.  In  addition,  the 
Secretary  has  established  new 
safeguards  to  control  the  availability  of 
HEA  program  funds  at  additional 
locations  through  such  measures  as  a 
requirement  for  the  reexamination  of  an 
institution's  administrative  capability 
and  financial  responsibility  each  time 
that  the  institution  apphes  for  eligibility 
for  a  new  location. 

The  Secretary  already  requires  an 
institution  that  closes  or  loses  eligibility 
to  arrange  for  an  audit  report  of  all  title 
IV,  HEA  program  funds  that  the 


institution  has  received  (see  34  CFR 
668.25).  The  Secretary  may  conduct  a 
program  review  at  any  institution  that 
changes  ownership  resulting  in  a  change 
of  control.  A  person  interested  in 
purchasing  all  or  part  of  an  eligible  or 
previously  eligible  institution  may 
obtain  from  the  Department  of 
Education  information  on  any  HEA- 
program-related  liabilities  owed  by  that 
institution  or  the  results  of  audits  or 
program  reviews  of  that  institution. 

These  regulations  essentially  restate 
the  Department's  current  policy  that  to 
be  included  in  an  institution's  eligibility, 
an  additional  location  need  not  be  in 
existence  for  two  years.  In  light  of  the 
serious  abuses  connected  with  the 
practices  of  some  closed  institutions 
that  contrive  to  become  eligible 
additional  locations  of  participating 
institutions  while  avoiding 
responsibility  for  liabilities  incurred  at 
those  closed  institutions,  the  Secretary 
considers  it  critical  to  revise  his  current 
policy  to  require  such  an  additional 
location  to  wait  two  years  to  qualify  for 
eligibility,  unless  the  acquiring 
institution  assumes  the  liabilities 
incurred  at  the  closed  institution. 
However,  the  Secretary  is  concerned 
over  other  serious  abuses  that  can  be 
related  direcUy  to  the  general  policy 
exempting  additional  locations  from  the 
two-year  rule.  Therefore,  while  the 
Secretary  considers  these  regulations  to 
be  necessary  to  correct  one  type  of 
abuse,  the  Secretary  has  been 
reexamining  the  current  policy  of 
generally  exempting  additional  locations 
from  the  two-year  rule  and  soon  intends 
to  publish  an  NPRM  to  request  public 
comment  on  proposals  to  place  strict 
limitations  on  that  exemption. 
Changes:  None. 

Comments:  Several  commenters 
objected  to  the  concept  in  §  800.32(c) 
that  to  qualify  an  acquired  location  of  a 
closed  institution  for  immediate 
eligibility,  an  acquiring  institution  must 
be  responsible  for  liabilities  of  the 
closed  institution  even  if  the  assets  of 
the  closed  institution  were  acquired 
indirectly.  Specifically,  these 
commenters  recommended  that  the  two- 
year  delay  in  eligibility  not  be  applied  to 
indirect  acquisitions  of  assets  of  the 
closed  institution.  They  also  identified 
the  criteria  that  they  consider  to 
constitute  a  direct  acquisition,  and  they 
described  the  steps  that  an  institution 
should  take  to  ensure  the  responsible 
administration  of  student  aid  funds  at  a 
directly  acquired  location.  They 
suggested  that  direct  acquisitions  by 
institutions  that  take  those  steps  be 
exempt  from  the  two-year  delay. 
According  to  these  suggestions,  a  direct 
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institution  has  received  (see  34  CFR 
668.25).  The  Secretary  may  conduct  a 
program  review  at  any  institution  that 
changes  ownership  resulting  in  a  change 
of  control.  A  person  interested  in 
purchasing  all  or  part  of  an  eligible  or 
previously  eligible  institution  may 
obtain  from  the  Department  of 
Education  information  on  any  HEA- 
program-related  liabilities  owed  by  that 
institution  or  the  results  of  audits  or 
program  reviews  of  that  institution. 

These  regulations  essentially  restate 
the  Department's  current  policy  that  to 
be  included  in  an  institution's  eligibility, 
an  additional  location  need  not  be  in 
existence  for  two  years.  In  light  of  the 
serious  abuses  connected  with  the 
practices  of  some  closed  institutions 
that  contrive  to  become  eligible 
additional  locations  of  participating 
institutions  while  avoiding 
responsibility  for  liabilities  incurred  at 
those  closed  institutions,  the  Secretary 
considers  it  critical  to  revise  his  current 
pohcy  to  require  such  an  additional 
location  to  wait  two  years  to  qualify  for 
eligibility,  unless  the  acquiring 
institution  assimies  the  liabilities 
incurred  at  the  closed  institution. 
However,  the  Secretary  is  concerned 
over  other  serious  abuses  that  can  be 
related  directly  to  the  general  policy 
exempting  additional  locations  from  the 
two-year  rule.  Therefore,  while  the 
Secretary  considers  these  regulations  to 
be  necessary  to  correct  one  type  of 
abuse,  the  Secretary  has  been 
reexamining  the  current  policy  of 
generally  exempting  additional  locations 
from  the  two-year  rule  and  soon  intends 
to  publish  an  NPRM  to  request  public 
comment  on  proposals  to  place  strict 
limitations  on  that  exemption. 
Changes:  None. 

Comments:  Several  commenters 
objected  to  the  concept  in  §  600.32(c) 
that  to  qualify  an  acquired  location  of  a 
closed  institution  for  immediate 
eligibility,  an  acquiring  institution  must 
be  responsible  for  liabilities  of  the 
closed  institution  even  if  the  assets  of 
the  closed  institution  were  acquired 
indirectly.  Specifically,  these 
commenters  recommended  that  the  two- 
year  delay  in  eligibility  not  be  applied  to 
indirect  acquisitions  of  assets  of  the 
dosed  institution.  They  also  identified 
the  criteria  that  they  consider  to 
constitute  a  direct  acquisition,  and  they 
described  the  steps  that  an  institution 
should  take  to  ensure  the  responsible 
administration  of  student  aid  funds  at  a 
directly  acquired  location.  They 
suggested  that  direct  acquisitions  by 
institutions  that  take  those  steps  be 
exempt  from  the  two-year  delay. 
According  to  these  suggestions,  a  direct 


acquisition  would  occur  only  if  any 
transfer  of  assets  is  through  a 
contractual  relationship  between  the 
buyer  and  the  seller,  actual  money  or 
other  consideration  is  paid  by  the  buyer 
to  the  seller,  and  the  assets  are  not 
obtained  through  a  third  party.  The 
steps  that  an  institution  would  take  to 
exempt  that  acquisition  from  the  two- 
year  delay  would  include  an 
arrangement  for  the  buyer  to  teach  out 
the  seller's  students  and  a  requirement 
that  the  buyer  provide  at  the  acquired 
location  generally  the  same  educational 
program  as  the  one  provided  by  the 
seller  at  that  location. 

Discussion:  The  Secretary  does  not 
agree  with  these  commenters.  These 
regulations  are  intended  to  prevent 
situations  in  which  a  buyer  can  acquire 
the  assets  of  a  closed  institution,  either 
directly  or  indirectly,  without  assuming 
responsibility  for  the  institution's 
liabilities  and  still  qualify  that 
institution  for  immediate  eligibility.  The 
commenters  recommend  establishing 
criteria  that  would  permit  a  continuation 
of  the  current  practice  through  which 
owners  of  closed  institutions  too  easily 
attempt  to  escape  responsibility  for 
liabilities  at  those  institutions,  and 
buyers  of  those  institutions  also  avoid 
that  responsibility.  For  example,  under 
the  commenters'  suggested  criteria,  a 
seller  could  avoid  a  direct  acquisition  by 
refusing  to  enter  into  a  contractual 
relationship  with  a  buyer,  arranging  for 
the  transfer  of  assets  through  a  third 
party,  and  arranging  that  no  money  be 
given  directly  by  the  buyer  to  the  seller. 
The  buyer  could  then  acquire  the 
additional  site,  under  the  commenters' 
suggested  criteria,  without  accepting 
responsibility  for  the  seller's  liabilities 
and  without  waiting  two  years  for  the 
new  acquisition  to  qualify  for  eligibility. 

The  Secretary  is  convinced,  however, 
that  a  modification  is  necessary  to 
clarify  that  even  if  an  acquired 
institution  did  not  own  the  facility  in 
which  the  institution  was  located,  the 
provisions  of  this  section  must  be 
satisfied  before  the  institution  may 
qualify  for  eligibility  as  a  component  of 
another  institution. 

Changes:  The  reference  in  paragraph 
(c)(3)  is  changed  from  an  institution  that 
previously  owned  a  location  to  an 
institution  from  which  the  applicant 
institution  acquired  the  assets  of  a 
location. 

Comments:  One  commenter, 
concluding  that  the  provisions  in 
§  600.32(c)  are  aimed  at  proprietary 
institutions,  urged  the  Secretary  to 
clarify  that  these  provisions  would  not 
be  used  to  inhibit  the  ability  of  public 
institutions  to  develop  additional 


locations  to  serve  widespread 
populations. 

Discussion:  While  it  is  true  that  the 
acquisitions  that  are  the  subject  of  these 
regulations  are  most  common  among 
proprietary  institutions,  public 
institutions  are  also  affected.  A  public 
institution  that  meets  the  definition  of  a 
postsecondary  vocational  institution  or 
a  vocational  school,  as  those  terms  are 
defined  in  the  HEA  and  these 
regulations,  is  required  to  be  in 
existence  for  at  least  two  years.  Thus,  if 
a  public  institution  were  to  acquire  a 
closed  institution  and  request  eligibility 
for  that  location,  the  public  institution 
would  have  to  satisfy  the  requirements 
of  this  section.  While  these  provisions 
may  inhibit  some  institutions,  whether 
they  are  public,  private  nonprofit,  or 
proprietary,  from  acquiring  certain 
institutions  with  substantial  HEA 
program  liabilities,  these  provisions  do 
not  prevent  an  institution  from 
undertaking  most  types  of  expansion  to 
serve  the  needs  of  its  population.  The 
Secretary  believes  that  these  provisions 
are  necessary  as  a  means  of  preventing 
a  particular  abuse  under  which  some 
institutions  that  have  mismanaged  HEA 
program  funds  avoid  repaying  liabilities 
for  those  funds  and  contrive  to  continue 
to  participate  in  HEA  programs  as 
additional  locations  of,  and  with  the  full 
knowledge  of  the  owners  of,  other 
institutions.  Any  institution  seeking  to 
acquire  a  closed  institution  with  the 
intention  of  qualifying  that  location  for 
eligibility  need  only  exercise  the 
ordinary  responsible  precautions  of 
ascertaining  the  financial  condition  of 
the  closed  institution  and  whether  the 
closed  institution  owes  liabilities  related 
to  the  administration  of  the  HEA 
programs.  In  those  instances  where  such 
a  closed  institution  owes  liabilities,  the 
acquiring  institution  may  either  accept 
responsibility  for  those  liabilities  or 
defer  eligibility  for  two  years. 

Changes:  None. 

Section  668.7    Eligible  Student 

Comments:  The  proposed  revisions  to 
this  section  drew  the  largest  number  (71) 
of  comments  on  the  NPRM.  Some 
commenters  supported  the  changes,  but 
many  questioned  the  need  for,  or 
potential  effectiveness  of,  the  changes. 
Some  commenters  doubted  that  there  is 
a  problem  that  needs  to  be  addressed 
through  regulation.  Some  commenters 
suggested  that  rather  than  implement 
regulations  affecting  all  participating 
institutions,  the  Secretary  take 
appropriate  action  against  those  few 
that  do  not  administer  the  title  IV,  HEA 
programs  properly.  One  commenter 
suggested  that  before  implementing 
regulations  in  this  area,  the  Secretary 


conduct  a  quality  control  study  to 
identify  the  extent  and  severity  of 
fraudulent  receipt  of  title  IV,  HEA 
program  funds  through  the  use  of  false 
identities.  Two  commenters  suggested 
that  the  Secretary  recommend  these 
procedures  for  establishing  the  identity 
of  recipients  of  title  IV,  HEA  program 
aid  rather  than  require  them  through 
regulations. 

A  la.rge  number  of  commenters 
objected  to  the  provision  that  would 
require  an  institution  to  document  that  a 
student  had  presented  credible 
identification.  They  contended  that  the 
documentation  requirement  would 
impose  an  unnecessary  additional 
administrative  burden  on  institutions 
that  are  already  required  under  existing 
regulations  to  document  the  same  type 
of  information  on  applicants  for  title  IV, 
HEA  program  aid  (for  example,  the 
requirement  in  34  CFR  690.82  governing 
records  of  a  student's  name  and  social 
security  number).  Many  commenters 
similarly  objected  that  this 
documentation  burden  would  be  a 
recurring  administrative  burden 
disguised  as  a  one-time  requirement  by 
language  referring  only  to  the  first  time 
that  a  student  receives  cash  from  the 
title  IV,  HEA  programs.  They  claimed 
that,  in  effect,  an  institution  would  be 
required  to  search  the  student's  records 
for  documentation  to  confirm  that  initial 
identification  each  time  that  the 
institution  disburses  or  delivers  cash 
from  the  title  IV,  HEA  programs  to  the 
student.  Many  other  commenters 
opposed  the  provisions  because  the 
provisions  would  prevent  them  from 
delivering  checks  to  students,  including 
students  abroad  and  correspondence 
students,  through  the  mail.  Other 
commenters  opposed  these  provisions 
as  duplicative  of  other  requirements, 
such  as  those  required  for  identification 
of  eligible  noncitizens.  Many 
commenters  observed  that  the  need  to 
have  students  report  for  a  cash 
disbursement  or  delivery  in  person,  the 
need  to  review  records  each  time  a 
student  is  about  to  receive  cash,  and  the 
requirement  to  review  and  document  the 
student's  identification  would  contribute 
to  delays  in  the  delivery  of  title  IV,  HEA 
program  aid  to  all  students. 

Discussion:  The  Secretary  recognizes 
the  additional  administrative  burden 
that  would  be  imposed  on  institutions 
by  the  adoption  of  this  proposal.  The 
Secretary  believes  that  the  potential 
benefits  resulting  from  the  additional 
safeguards  established  by  this  proposal 
do  not  outweigh  the  considerations 
offered  by  these  commenters.  The 
Secretary,  after  further  review,  has 
concluded  that  existing  statutes. 
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regulations,  and  procedures  provide 
sufficient  safeguards  against  individuals 
receiving  title  IV.  HEA  program  aid 
through  false  identities.  In  those  few 
instances  where  violations  have 
occurred,  the  Secretary  finds  that 
enforcement  measures  tajken  against 
violators  have  been  effective. 

Changes:  Section  668.7(3)(ll)  of  the 
NPRM  is  withdrawn  from  these  final 
regulations. 

Section  668.13    Factors  of  Financial 
Responsibility 

Comments:  Most  of  those  who 
commented  on  the  changes  in  this 
section  supported  those  changes. 
Several  commenfers  expressed  concern 
that  the  threshold  of  25%  of  ownership 
as  indicative  of  the  ability  to  affect 
substantially  the  actions  of  an 
institution  is  too  high.  Some  of  those 
commenters  urged  the  Secretary  to 
adopt  a  threshold  of  10%  instead, 
maintaining  that  that  is  the  percentage 
relied  upon  by  the  SEC.  One  commenter 
recommended  that  the  Secretary  not  use 
any  precise  percentage  as  an  indicator 
of  that  ability.  One  commenter 
suggested  that  instead  of  25%.  the 
controlling  interest  in  a  corporation,  as 
defined  by  the  SEC.  should  trigger  the 
application  of  these  changes. 

Discussion:  As  noted  in  the  preamble 
to  the  NPRM.  the  Secretary  considers 
the  ownership  (modifications  in  the 
concept  of  "ownership"  are  discussed 
below)  of  at  least  25%  of  an  institution 
or  its  parent  corporation  generally  to 
constitute  the  ability  to  affect 
substantially  the  actions  of  the 
institution.  The  Secretary  chose  the 
threshold  of  25%  to  serve  purely  as  a 
guideline  for  administrative 
convenience.  The  percentage,  which  is 
relatively  conservative,  is  not  intended 
to  be  an  accurate  reflection  of  all 
degrees  cf  ownership  that  could 
constitute  the  ability  to  affect 
substantially  the  actions  of  an 
institution.  However,  if  actual 
experience  with  application  of  these 
provisions  should  reveal  that  a  different 
percentage  is  more  reflective  of  that 
ability,  the  Secretary  would  consider 
changing  that  percentage. 

Changes:  None. 

Comments:  A  commenter  opposed  the 
concept  of  holding  indi\iduals  with 
substantial  ownership  responsible  for 
the  actions  of  an  institution  on  the 
grounds  that,  for  public  stock 
corporations,  SEC  regulations  and  some 
State  laws  prevent  individuals  with 
substantial  ownership  from  exercising 
control  over  the  actions  of  the 
corporation.  Another  commenter 
pointed  out  that  certain  types  of  limited 
partnership  arrangements  also  have 


legal  limitations  on  the  degree  of  control 
that  the  partners  may  directly  or 
indirectly  exercise.  One  commenter 
suggested  that  these  provisions  conflict 
with  certain  SEC  regulations  and  State 
laws  that  define  corporations  as 
"individuals"  and  hold  the  corporations 
rather  than  stockholders  responsible  for 
the  actions  of  institutions.  Another 
commenter  was  concerned  about  the 
vulnerability  of  an  institution  owned  by 
a  publicly  traded  corporation  to  loss  of 
participation  in  the  title  IV,  HEA 
programs  when  the  corporation  may 
have  no  control  over  which  individuals 
purchase  the  corporation's  stock. 

Discussion:  It  is  not  the  purpose  of 
SEC  regulations  to  determine  whether, 
or  the  degree  to  which,  individual 
stockholders  are  responsible  for  the 
actions  of  their  corporations.  Further,  it 
is  not  tirue  that  State  laws  never  hold 
individual  stockholders  responsible  for 
the  actions  of  their  corporations  or  the 
institutions  owned  by  those 
corporations.  These  regulations  reflect 
the  natural  consequences  of  the 
ownership  of  substantial  percentages  of 
stock  in  a  corporation.  Obviously, 
shareholders  elect  a  corporate  board  of 
directors.  The  board  of  directors  hires 
the  corporation's  or  institution's 
executive  officials.  Control  or 
substantial  influence  in  choosing  the 
board  of  directors  therefore  does  confer 
control  or  influence  over  the  actions  of 
the  corporation  itself  or  the  institutions 
owned  by  that  corporation. 

If  the  Secretary  determines  an 
institution  not  to  be  financially 
responsible  under  these  new  provisions, 
the  institution  may  respond  with 
evidence  that  applicable  Federal  and 
State  statutes  and  regulations  Hmiting 
the  control  of  owners  over  the  actions  of 
their  institutions  have  not  been  violated 
and  other  convincing  evidence  that 
owners  lack  the  ability  to  affect     . 
substantially  the  actions  of  the 
institution  or  lacked  that  ability  at  a 
defunct  institution.  DEC's  procedures  for 
determining  an  institution's  financial 
responsibility  provide  an  opportunity  for 
the  institution  to  respond  with  that 
evidence.  If  the  proceedings  in  subparts 
G  and  H  apply,  the  institution  may  also 
provide  that  evidence  through  those 
proceedings. 

Finally,  the  Secretary  has  provided 
alternatives  to  loss  of  participation  in 
the  title  rv.  HEA  programs  for  any 
institution,  including  an  institution 
owned  by  a  publicly  traded  corporation, 
that  the  Secretary  considers  not  to  be 
financially  responsible  as  a  result  of  a 
person's  acquisition  of  the  ability  to 
afi'ect  substantially  the  actions  of  the 
institution.  The  institution  may 
demonstrate  that  the  person  who  would 


normally  be  considered  to  have  the 
ability  to  affect  substantially  the  actions 
of  the  institution  nevertheless  could  not 
affect  substantially  the  actions  of  either 
the  defunct  institution  or  the  currently 
participating  institution  in  which  the 
person  acquired  that  ability. 
Alternatively,  the  person  may  repay  the 
appropriate  percentage  of  the  liability 
incurred  by  the  defunct  institution. 
Changes:  None. 

Comments:  One  commenter  suggested 
that,  instead  of  adopting  this  proposal, 
the  Secretary  pursue  a  course  of  seizing 
tlie  assets  of  a  defunct  institution  that 
owes  liabilities  on  mishandled  title  IV, 
HEA  program  funds.  Another 
commenter  was  concerned  that  the 
application  of  these  provisions  would 
interrupt  the  delivery  of  aid  in  the  same 
manner  that  a  change  of  ownership 
resulting  in  a  change  of  control 
interrupts  the  delivery  of  aid.  Another 
commenter  was  concerned  that  these 
provisions  are  seriously  weakened  by 
allowing  an  institution  to  show  that  a 
person  did  not  have  the  ability  to  affect 
substantially  the  actions  of  the  defunct 
institution  or  does  not  have  the  ability  to 
affect  substantially  the  actions  of  the 
current  participating  institution.  That 
commenter  maintained  that  the  proper 
use  of  title  IV,  HEA  program  aid  is 
endangered  any  time  that  an  institution 
permits  25%  ownership  by  a  person  so 
strongly  affiliated  with  an  institution 
that  owes  liabilities  on  improperly 
administered  title  IV,  HEA  program  aid- 
The  applicable  proportion  of  those 
liabilities  ought,  in  this  commenter's 
view,  be  repaid  in  every  such  instance. 
Two  commenters  were  concerned  that 
these  provisions  leave  an  opening  for  a 
person  who  was  responsible  for  the 
actions  of  a  defunct  institution  to  avoid 
the  consequences  of  liabilities  resulting 
from  those  actions.  They  contended  that 
such  a  person  could  continue  to  benefit 
from  the  title  IV,  HEA  programs  by 
using  family  members  to  purchase 
ownership  in  a  participating  institution. 
Discussion:  The  Secretary  adopts  this 
rule  because  defunct  institutions  have 
ordinarily  had  no  attachable  assets  horn 
which  outstanding  liabilities  could  be 
satisfied.  Moreover,  existing  regulations 
did  not  prevent  a  person  who  was 
responsible  for  incurring  those  liabilities 
from  acquiring  control  of  another 
institution  and  jeopardizing  the 
administration  of  title  IV,  HEA  programs 
there. 

As  noted  in  the  discussion  on  {  60a3O, 
there  is  no  interruption  in  the  delivery  of 
aid  to  an  institution's  students  during 
the  period  in  which  a  reported 
acquisition  of  ability  to  affect 
substantially  the  institution's  actions  is 
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under  review  by  the  Secretary, 
the  Secretary  believes  that  a  pi 
holding  at  least  a  25%  ownersh 
interest  in  an  institution  genen 
the  ability  to  affect  substantial 
actions  of  the  institution,  the  S 
recognizes  that  this  may  not  al 
true.  The  Secretary  believes  th 
some  circumstances,  a  person ' 
a  greater  than  25%  ownership  i 
a  defunct  institution  may  not  h 
sufficient  influence  or  authorit; 
institution  to  bear  responsibilit 
mishandhng  of  title  IV,  HEA  pi 
aid  there.  The  Secretary  believ 
is  possible  for  a  currently  parti 
institution  to  safeguard  against 
exercise  of  such  influence  or  ai 
by  a  person  who  was  probably 
position  to  affect  substantially 
actions  of  a  defunct  institution 
owes  a  liability  on  the  misuse  ( 
I-ffiA  program  funds.  Thus,  the 
believes  thai  there  must  be  an 
opportunity  for  an  institution  w 
particqjation  may  ultimately  b( 
by  these  provisions  to  show  thi 
person  lacked  or  lacks  that  infl 
authority  with  respect  to  either 
defunct  institution  or  the  currei 
participating  institution. 

The  Secretary  agrees  with  th 
commenters  who  are  concemei 
person  who  had  the  abihty  to  a 
substantially  by  the  actions  of 
institution  may  circumvent  the! 
provisions  by  having  family  mt 
acquire  an  ownership  inteKst  i 
participating  institution  or  by 
authorizing  someone  else  to  rej 
him  or  her  by  proxy.  For  examj 
woman  might  have  held  a  25% 
ownership  interest  in  a  defunct 
institution  that  owes  liabihties 
improperly  spent  tide  IV,  HEA 
aid.  Her  husband,  alone  or  toge 
his  wife,  may  subsequently  pur 
least  25%  of  a  currently  particij 
institution.  The  Secretary  belie 
is  reasonable  to  expect  the  woi 
able,  through  her  husband,  to  h 
ability  to  affect  substantially  tb 
of  the  participating  institution. 

Similarly,  a  person  -who  did  r 
stock  in  a  defunct  institution  th 
liabilities  on  iniproperly  spent  t 
HEA  program  funds  might,  nevi 
have  had  the  ability  substantia: 
affect  the  actions  of  the  institut 
obtaining  the  authority  to  vote  i 
of  a  group  of  other  persons  whc 
at  least  25%  of  the  stock  of  the 
institution.  The  person  who  hat 
authority  could  subsequently  pi 
at  least  25%  of  a  currently  parti 
institution,  acquire  similar  auth 
behalf  of  persons  who  o%vn  25% 
participating  institution,  or  arra 
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normally  be  considered  to  have  the 
ability  to  affect  substantially  the  actions 
of  the  institution  nevertheless  could  not 
affect  substantially  the  actions  of  either 
the  defunct  institution  or  the  currently 
participating  institution  in  which  the 
person  acquired  that  ability. 
Alternatively,  the  person  may  repay  the 
appropriate  percentage  of  the  liability 
incurred  by  the  defunct  institution. 
Changes:  None. 

Comments:  One  commenter  suggested 
that,  instead  of  adopting  this  proposal, 
the  Secretary  pursue  a  course  of  seizing 
tlie  assets  of  a  defunct  institution  that 
owes  habilities  on  mishandled  title  IV, 
HEA  program  funds.  Another 
commenter  was  concerned  that  the 
application  of  these  provisions  would 
interrupt  the  delivery  of  aid  in  the  same 
manner  that  a  change  of  ownership 
resulting  in  a  change  of  control 
interrupts  the  delivery  of  aid.  Another 
commenter  was  concerned  that  these 
provisions  are  seriously  weakened  by 
allowing  an  institution  to  show  that  a 
person  did  not  have  the  ability  to  affect 
substantially  the  actions  of  the  defunct 
institution  or  does  not  have  the  ability  to 
affect  substantially  the  actions  of  the 
current  participating  institution.  That 
commenter  maintained  that  the  proper 
use  of  title  IV,  HEA  program  aid  is 
endangered  any  time  that  an  institution 
permits  25*  ownership  by  a  person  so 
strongly  affiliated  with  an  institution 
that  owes  liabilities  on  improperly 
administered  title  IV,  HEA  program  aid. 
The  applicable  proportion  of  those 
liabilities  ought,  in  this  commenter's 
view,  be  repaid  in  every  such  instance. 
Two  commenters  were  concerned  that 
these  provisions  leave  an  opening  for  a 
person  who  was  responsible  for  the 
actions  of  a  defunct  institution  to  avoid 
the  consequences  of  liabilities  resulting 
from  those  actions.  They  contended  that 
such  a  person  could  continue  to  benefit 
from  the  title  IV.  HEA  programs  by 
using  family  members  to  purchase 
ownership  in  a  participating  institution. 
Discussion:  "The  Secretary  adopts  this 
rule  because  defunct  institutions  have 
ordinarily  had  no  attachable  assets  from 
which  outstanding  liabilities  could  be 
satisfied.  Moreover,  existing  regulations 
did  not  prevent  a  person  who  was 
responsible  for  incurring  those  Uabilitles 
from  acquiring  control  of  another 
institution  and  jeopardizing  the 
administration  of  title  IV.  HEA  programs 
there. 

As  noted  In  the  discussion  on  i  600.30, 
there  is  no  interruption  in  the  delivery  of 
aid  to  an  institution's  students  diuing 
the  period  in  which  a  reported 
acquisition  of  ability  to  affect 
substantially  the  institution's  actions  is 


under  review  by  the  Secretary.  While 
the  Secretary  believes  tiiet  a  person 
holding  at  least  a  25%  ownership 
interest  in  en  institution  generally  has 
the  ability  to  affect  substantially  the 
actions  of  the  institution,  tiie  Secretary 
recognizes  that  this  may  not  always  be 
true.  The  Secretary  believes  that,  under 
some  circumstances,  a  person  who  held 
a  greater  than  25%  ownership  interest  in 
a  defunct  institution  may  not  have  had 
sufficient  infhience  or  authority  over  the 
mstitution  to  bear  responsibility  for  the 
mishandhng  of  title  IV.  HEA  program 
aid  there.  The  Secretary  believes  that  it 
is  possible  for  ^  currently  participating 
institution  to  safeguard  against  the 
exercise  of  such  influence  or  authority 
by  a  person  who  was  probably  in  a 
position  to  affect  substantially  the 
actions  of  a  defunct  institution  that 
owes  a  liability  on  the  misuse  of  title  IV. 
HEA  program  funds.  Thus,  the  Secretary 
believes  that  there  must  be  an 
opportunity  for  an  institution  whose 
participation  may  ultimately  be  ai^ected 
by  these  provisions  to  show  that  that 
person  lacked  or  lacks  that  influence  or 
authority  with  respect  to  either  the 
defunct  institution  or  the  currently 
participating  institution. 

TTie  Secretary  agrees  with  those 
commenters  who  are  concerned  that  a 
person  who  had  the  abihty  to  affect 
substantially  by  the  actions  of  a  defunct 
institution  may  circumvent  these 
provisions  by  having  family  members 
acquire  an  ownership  interest  in  a 
participating  institution  or  by 
authorizing  someone  else  to  represent 
him  or  her  by  proxy.  For  example,  a 
woman  might  have  held  a  25% 
ownership  interest  in  a  defunct 
institution  that  owes  liabifities  on 
improperly  spent  title  IV.  HEA  program 
aid.  Her  husband,  alone  or  together  with 
his  wife,  may  subsequently  purchase  at 
least  25%  of  a  currently  participating 
institution.  The  Secretary  believes  that  it 
is  reasonable  to  expect  die  woman  to  be 
able,  through  her  husband,  to  have  an 
ability  to  affect  substantially  the  actions 
of  the  participating  institution. 

Similarly,  a  person  who  did  not  own 
stock  in  a  defunct  institution  that  owes 
liabilities  on  improperly  spent  title  IV. 
HEA  program  funds  might,  nevertheless, 
have  had  the  ability  substantially  to 
affect  the  actions  of  the  institution  by 
obtaining  the  afothority  to  vote  on  behalf 
of  a  group  of  other  persons  w^o  owned 
at  least  25%  of  the  stock  of  the 
institution.  The  person  who  had  that 
authority  could  subsequently  purchase 
at  least  25%  of  a  currently  participating 
institution,  acquire  similar  authority  on 
behalf  of  persons  who  own  25%  of  the 
participating  institution,  or  arrange  to 


have  a  relative  piirchase  at  least  25%  of 
the  participating  institution. 

Finally,  the  Secretary  notes  that  a 
member  of  the  board  of  directors  of  an 
institution  clearly  has  the  aUlity  to 
influence  the  actions  of  the  institution. 
Further,  the  chief  executive  officer,  or 
another  executive  officer,  of  a  defunct 
institution  that  owes  liabilities  on 
misspent  title  IV,  HEA  program  fimds 
may,  without  the  knowledge  or  even  the 
authority  of  the  owner  or  board  of 
directors  of  the  institution,  have 
influenced  the  activities  of  a  defunct 
institution  to  a  degree  that  resulted  in 
the  assessment  of  those  liabilities,  even 
if  that  officer  did  not  hold  an  ownership 
interest  in  the  institution.  That  person 
could  be  appointed  to  the  same  position 
at  a  currently  participating  institution, 
obtain  at  least  a  25%  ownership  interest 
in  the  participating  institution,  or  in  one 
of  the  other  ways  described  above 
acquire  the  ability  to  affect  substantially 
the  actions  of  the  participating 
institution. 

In  any  of  these  instances,  the 
Secretary  believes  that  it  is  reasonable 
to  expect  that  the  person  who  had  the 
authority  In  the  derfunct  institution  will 
have  an  important  influence  in  the 
actions  of  the  participating  institution. 
The  Secretary  therefore  agrees  that 
revisions  in  the  proposed  regulations  are 
necessary  to  reflect  not  only  the  holding 
of  a  25%  ownership  interest  as  an 
indicator  of  a  person's  ability  *o  affect 
substantially  the  actions  of  an 
institution,  but  also  related 
circumstances  involving  the  hohUng  of 
an  ownership  interest  by  family 
members,  the  exercise  of  voting 
authority  on  behalf  of  others  who  hold 
an  ownership  interest,  or  the  exercise  of 
executive  authority. 

In  addition,  the  Secretary  is  aware 
that  a  person  who  had  the  ability  to 
affect  substantia^  the  actions  of  a 
defunct  institution  may  attempt  to 
circumvent  these  provisions  by 
disassociating  himself  or  herself  from 
the  institution  prior  to  the  date  that  the 
institution  becomes  defunct.  Therefore. 
to  prevent  a  person  fronr  undermining 
the  intent  of  these  provisions,  the 
Secretary  recognizes  the  need  to  clarify 
that  these  provisions  are  applicable  to 
those  persons  who  had  the  ability  to 
affect  substantially  the  actions  of  a 
defunct  institution  within  a  reasonable 
period  of  time  prior  to  Hhe  date  Aat  the 
institution  became  defunct.  The 
Secretary  considers  that  reasonable 
period  to  be  90  days. 

The  Secretary  recognizes  that  there 
are  many  instances  in  which  a  person 
may  have  the  ability  to  affect 
substantially  the  actions  of  an 


institution  writhout  owning  at  least  25% 
of  the  stock  of  the  institution  or  the 
institution's  parent  corporation. 
Therefore,  the  Secretary  believes  that, 
for  purposes  of  considering  ability  to 
affect  substantially  the  actions  of  an 
institution,  it  is  important  to  refer  to  the 
more  inclusive  term  "ownership 
interest."  rather  than  "ownership."  The 
Secretary  considers  an  "ownership 
interest"  to  be  a  share  of  the  legal  or 
beneficial  ownership  or  control  of,  or  a 
right  to  share  in  the  proceeds  of  the 
operation  of.  an  institution  or 
institution's  parent  corporation.  The 
Secretary  considers  it  useful  to  provide 
a  list  of  examples  of  possible  kinds  of 
ownership  interest,  although  that  hst  is 
not  exhaustive. 

Obviously,  one  type  of  ownership  that 
need  not  be  listed  is  a  sole 
proprietorship.  An  example  that  is  listed 
includes  three  kinds  of  tenancy 
(combinations  of  tvm  or  more  persons). 
A  tenancy  in  common  includes  two  or 
more  persons  who  have  an  undivided 
interest  in  the  whole,  and  whose  heirs 
have  the  right  to  inherit  the  interest  in 
the  tenancy.  A  joint  tenancy  is  similar  to 
a  tenancy  in  common  except  that  the 
tenants'  heirs  do  not  have  the  right  to 
inherit  the  interest  in  the  tenancy,  but 
instefid  the  tenants  themsehres  hsrve  the 
right  of  snrvivarship.  A  tenancy  by  the 
entireties  is  a  joint  tenancy  by  a 
husband  and  wife.  A  second  example  of 
an  ownership  interest  is  a  partnership, 
which  is  a  combination  of  two  or  more 
persons  to  conduct  a  business  for  profit. 
A  third  example  includes  the  beneficiary 
of  a  trust. 

The  Secretary  also  believes  that  the 
term  "ownership  interest"  must  exchide 
interest  in  certain  investments  in  which 
the  investors,  w^ile  clearly 
beneficiaries,  have  no  control  over  the 
investments.  Thus,  for  exampte,  a 
person  may  have  a  right  to  share  in  the 
proceeds  of  mutual  funds  that  are 
regularly  and  pubficly  traded.  However, 
those  funds  may  be  invested  in  a 
corporation  that  owns  an  institution  that 
subsequently  becomes  defunct  while 
owing  liabilities  on  misspent  title  IV, 
HEA  program  funds.  The  Secretary  does 
not  believe  that  that  person  had  the 
ability  to  affect  substantially  the  actions 
of  the  institution,  even  if  those  mutual 
funds  constituted  at  least  25%  of  the 
stock  of  diat  corporation.  Similarly,  the 
Secretary  does  not  consider  an 
ownership  interest  to  include  shares  in 
the  ownership  of  or  the  right  to  share  in 
the  proceeds  of  the  operation  of 
institutional  investors  or  a  profit-sharing 
plan  that  covers  all  employees. 

Changes:  The  Secretary  has  made 
major  revisions  in  proposed 
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§  668.13(c)(5)  that  remove  the  references 
to  the  ownership  by  an  individual  of  at 
least  25%  of  the  stock  of  an  institution  or 
institution's  parent  corporation  and 
replace  those  references  with  references 
to  a  person  who  has  the  ability  to  affect 
substantially  the  actions  of  an 
institution.  The  Secretary  considers  the 
institution  not  to  be  financially 
responsible  if  the  person  acquires  that 
ability  and  the  following  conditions  also 
exist: 

(1)  On  or  before  the  date  that  the 
person'acquired  that  ability,  he  or  she  or 
any  member  or  members  of  his  or  her 
family  had  the  ability  to  affect 
substantially  the  actions  of  a  defunct 
institution  within  90  days  of  the  date 
that  the  institution  became  defunct. 

(2)  The  person,  family  member,  or 
defimct  institution  owes  a  liability  on 
mishandled  Title  IV,  HEA  program 
funds  or  for  refunds  of  institutional 
charges  to  students,  and  any  agreement 
to  repay  that  HabiUty  is  not  being 
honored. 

Proposed  §  668.13(d)(3)  is  revised  to 
reflect  that  even  if  an  institution  would 
not  be  considered  financially 
'  responsible  because  of  the  existence  of 
the  conditions  described  in  paragraph 
(c)(5),  the  Secretary  may  determine  the 
institution  to  be  financially  responsible, 
provided  that  the  institution  properly 
notifies  the  Secretary  of  the  existence  of 
those  conditions  and  either — 

(1)  Ihe  liability  incurred  at  the 
defunct  institution  is  being  properly 
repaid; 

(2)  The  person  who  is  generally 
considered  to  have  the  ability  to  affect 
substantially  the  institution's  actions 
repays  a  portion  of  the  defunct 
institution's  liability  proportionate  to  the 
ability  of  that  person  or  those  family 
members  to  affect  substantially  the 
actions  of  the  defunct  institution;  or 

(3)  The  institution  can  demonstrate 
either  that  the  person  who  would 
generally  be  considered  to  have  the 
ability  to  affect  substantially  the 
institution's  actions  nevertheless  does 
not  have  that  ability,  or  that  neither  the 
person  nor  any  member  of  his  or  her 
family  had  that  ability  at  the  defunct 
institution. 

The  changes  in  paragraph  (d)(3) 
require  that  the  proportion  described  in 
item  2  above  must  equal  or  exceed  the 
greater  of— 

(1)  The  total  percentage  of  the 
ownership  interest  held  in  the  defunct 
institution  either  alone  or  together  by 
that  person  or  any  member  or  members 
of  that  person's  family; 

(2)  The  total  percentage  of  the 
ownership  interest  held  in  the  defunct 
institution  that  that  person  and  any 
member  or  members  of  that  person's 


family  represented  under  a  voting  trust, 
power  of  attorney,  proxy,  or  similar 
agreement; 

(3)  The  total  percentage  of  the 
ownership  interest  held  in  the  defunct 
institution  that  any  member  or  members 
of  that  person's  family  represented 
under  a  voting  trust,  power  of  attorney, 
proxy,  or  similar  agreement;  or 

(4)  Twenty-five  percent,  if  that  person 
or  any  member  of  that  person's  family 
was  a  member  of  the  board  of  trustees, 
chief  executive  officer,  or  other 
executive  officer  of  the  defunct 
institution  or  of  an  entity  holding  at 
least  a  25%  ownership  interest  in  the 
defunct  institution. 

The  definition  of  a  defunct  institution 
has  been  moved  from  proposed 
paragraph  (d)(4)  to  a  new  paragraph  (h). 
The  Secretary  has  added  two  new 
paragraphs  (i)  and  (j).  the  former  to 
define  "ownership  interest"  for  the 
purposes  of  §  668.13,  and  the  latter  to 
list  examples  of  the  circumstances  under 
which  the  Secretary  generally  considers 
a  person  to  have  the  ability  to  affect 
substantially  the  actions  of  an 
institution. 

Paragraph  (i)  defines  an  "ownership 
interest"  as  a  share  of  the  legal  or 
beneficial  ownership  or  control  of,  or  a 
right  to  share  in  the  proceeds  of  the 
operation  of,  an  institution.  That  term 
includes,  but  is  not  limited  to  (1)  An 
interest  as  tenant  in  common,  joint 
tenant,  or  tenant  by  the  entireties;  (2)  a 
partnership;  and  (3)  an  interest  in  a 
trust.  The  term  "ownership  interest" 
specifically  excludes  any  share  of  the 
ownership  or  control  of,  or  any  right  to 
share  in  the  proceeds  of  the  operation  of 
(1)  A  mutual  fund  that  is  regularly  and 
publicly  traded,  (2)  an  institutional 
investor,  and  (3)  a  profit-sharing  plan, 
provided  that  all  employees  are  covered 
by  the  plan. 

Under  paragraph  (j).  the  Secretary 
generally  considers  a  person  to  have  the 
ability  to  affect  substantially  the  actions 
of  an  institution  if  the  person — 

(1)  Holds,  either  alone  or  together 
with  another  member  or  members  of  his 
or  her  family,  at  least  a  25%  ownership 
interest  in  the  institution; 

(2)  Is  authorized  to  represent  under  a 
voting  trust,  power  of  attorney,  proxy,  or 
similar  agreement  one  or  more  persons 
holding,  alone  or  together,  at  least  a  25% 
ownership  interest  in  the  institution; 

(3)  Is  authorized,  together  with 
another  member  or  members  of  his  or 
her  family,  to  represent  under  a  voting 
trust,  power  of  attorney,  proxy,  or 
similar  agreement  one  or  more  persons 
holding,  alone  or  together,  at  least  a  25% 
ownership  interest  in  the  institution;  or 

(4)  Is  a  member  of  the  board  of 
directors,  the  chief  executive  officer,  or 


other  executive  officer  of  the  institution 
or  of  an  entity  holding  at  least  a  25% 
ownership  interest  in  the  institution. 

Finally,  paragraph  (k)  has  been  added 
to  reflect  that  the  Secretary  considers  a 
member  of  a  person's  family  to  be  a 
parent,  sibling,  spouse,  or  child;  spouse's 
parent  or  sibling;  or  sibling's  or  child's 
spouse. 

Comments:  One  commenter  asked  the 
Secretary  to  clarify  what  constitutes 
"ability  to  affect  substantially  the 
actions  of  an  institution."  Another 
commenter  asked  the  Secretary  to 
clarify  who  is  considered  to  be  legally 
responsible  for  the  liabilities  of  a 
defunct  institution,  especially  in 
institutions  where  there  is  more  than 
one  owner  or  more  than  one  campus. 

Discussion:  The  Secretary  agrees  that 
clarification  is  needed  to  explain  the 
circumstances  under  which  the 
Secretary  generally  considers  a  person 
to  have  the  ability  to  affect  substantially 
the  actions  of  an  institution.  The 
discussion  immediately  preceding  this 
one  contains  information  on  that  matter. 
However,  the  Secretary  emphasizes  that 
it  is  the  responsibility  of  the  institution 
to  demonstrate  that  for  some  other 
reason  a  particular  person  whom  the 
Secretary  considers  to  have  or  to  have 
had  that  ability  nevertheless  lacks  or 
lacked  that  ability. 

The  Secretary  considers  the  person 
(whether  an  individual  or  a  corporation) 
who  executes  the  institution's 
participation  agreement  with  the 
Secretary  to  be  the  party  liable  for  an 
institution's  debts  arising  out  of  the  title 
IV,  HEA  programs.  That  liability  may  be 
shared  or  passed  on  to  other  persons  by 
subsequent  agreements  with  the 
Secretary.  If  the  institution  becomes 
defunct,  that  liability  is  retained  by  the 
person  or  persons  who  assumed  the 
liability  under  the  institution's  most 
recent  agreement. 

The  person  with  the  responsibility  for 
an  institution's  liabilities  under  the 
institution's  agreement  is  responsible  for 
all  liabilities  incurred  by  the  institution 
through  the  administration  of  title  IV. 
HEA  program  funds  at  any  of  the 
institution's  campuses.  If  ownership  of  a 
particular  campus  is  transferred  to 
another  institution,  the  responsibility  for 
any  liabilities  incurred  at  that  campus 
before  the  transfer  remains  with  the 
owner  of  the  institution  that 
relinquished  that  campus.  Even  if  the 
owner  of  the  acquiring  institution  repays 
a  portion  of  those  liabilities,  the  ultimate 
responsibility  of  the  original  owner  for 
those  liabilities  is  not  excused.  If  more 
than  one  person  has  assumed  that 
responsibility,  and  one  of  those  persons 
repays  a  portion  of  the  liability  in  order 
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to  ipialify  a  newty  purchased  i 
for  eligibility,  he  or  she  ocmtin 
share  the  responsibility  of  rep 
remaining  liabilities. 

Changes:  Paragraph  (j)  has  1 
added  to  describe  the  circiuns 
under  which  ^e  Secretary  ger 
comtiders  ■  person  to  have  the 
affect  substantially  the  action 
institution  (see  the  preceding 
discussion).  { | 

Section  668.20  Limitations  o\ 
Remedial  Coursework  That  Is 
for  Tide  IV.  HEA  Progmm  Asi 

Comments:  A  few  commenti 
si9>ported  these  provisions.  M 
objected.  A  number  of  comme 
claimed  that  the  requirement  i 
remedial  coursework  to  be  at '. 
the  secondary  level  to  qualify 
IV.  HEA  program  eligibility  re 
an  unwarranted  intrusion  on 
institutional  policies  goveminj 
curriculum.  Other  commenterj 
complained  that  this  provisior 
have  the  effect  of  restricting  a 
postsecondary  education  by  a 
students  who  received  inadeq 
elementary  and  high  school  tr; 
economically  disadvantaged  s 
Others  claimed  that  these  pro' 
conflict  with  efforts  to  improv 
literacy.  One  commenter  clain 
because  Siese  provisions  inhil 
ability  of  institutions  to  pro\'ic 
remedial  education,  and  becai 
remedial  education  encourage 
to  remain  enrolled  and  reduce 
rates,  these  provisions  conflic 
efforts  to  reduce  default  rates. 

Discussion:  The  Secretary  d 
propose  these  provisions  with 
intention  of  inhibiting  instituti 
providing  remedial  education, 
restricting  access  to  postsecor 
education  by  any  group  of  stui 
Secretary  has  always  conside 
title  rV,  HEA  programs  to  be  p 
of  aid  for  postsecondary  educi 
has  permitted  such  aid  for  a  n 
amount  of  remedial  education 
an  adjunct  to  postsecondary  e 
The  need  for  remedial  training 
elementary  level  indicates  to  t 
Secretary  a  seed  for  more  thai 
minimal  amount  of  remedial  ti 

The  Secretary  is  concerned 
appropriated  for  the  title  IV,  h 
programs,  which  are  intended 
Congress  to  be  used  for  postst 
education,  not  be  misdirected 
elementary  training.  The  Cong 
emphasized  that  postsecondai 
by  requiring,  In  the  "Student  L 
Reconciliation  Amendments  o 
and  the  Higher  Education  Teci 
Amendments  of  1991,  a  studer 
a  high  school  diploma  or  tiie  e 
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other  executive  officer  of  the  institution 
or  of  an  entity  holding  at  least  a  25% 
ownership  interest  in  the  institution. 

Finally,  paragraph  (k)  has  been  added 
to  reflect  that  the  Secretary  considers  a 
member  of  a  person's  family  to  be  a 
parent,  sibling,  spouse,  or  child;  spouse's 
parent  or  sibling:  or  sibling's  or  child's 
spouse. 

Comments:  One  commenter  asked  the 
Secretary  to  clarify  what  constitutes 
"ability  to  affect  substantially  the 
actions  of  an  institution."  Another 
commenter  asked  the  Secretary  to 
clarify  who  is  considered  to  be  legally 
responsible  for  the  liabilities  of  a 
defunct  institution,  especially  in 
institutions  where  there  is  more  than 
one  owner  or  more  than  one  campus. 

Discussion:  The  Secretary  agrees  that 
clarification  is  needed  to  explain  the 
circumstances  under  which  the 
Secretary  generally  considers  a  person 
to  have  the  ability  to  affect  substantially 
the  actions  of  an  institution.  The 
discussion  immediately  preceding  this 
one  contains  information  on  that  matter. 
However,  the  Secretary  emphasizes  that 
it  is  the  responsibility  of  the  institution 
to  demonstrate  that  for  some  other 
reason  a  particular  person  whom  the 
Secretary  considers  to  have  or  to  have 
had  that  ability  nevertheless  lacks  or 
lacked  that  ability. 

The  Secretary  considers  the  person 
(whether  an  individual  or  a  corporation) 
who  executes  the  institution's 
participation  agreement  with  the 
Secretary  to  be  the  party  liable  for  an 
institution's  debts  arising  out  of  the  title 
IV.  HEA  programs.  That  liability  may  be 
shared  or  passed  on  to  other  persons  by 
subsequent  agreements  with  the 
Secretary.  If  the  institution  becomes 
defunct,  that  liability  is  retained  by  the 
person  or  persons  who  assumed  the 
liability  under  the  institution's  most 
recent  agreement. 

The  person  with  the  responsibility  for 
an  institution's  liabilities  under  the 
institution's  agreement  is  responsible  for 
all  liabilities  incurred  by  the  institution 
through  the  administration  of  title  IV. 
HEA  program  funds  at  any  of  the 
institution's  campuses.  If  ownership  of  a 
particular  campus  is  transferred  to 
another  institution,  the  responsibility  for 
any  liabilities  incurred  at  that  campus 
before  the  transfer  remains  with  the 
owner  of  the  institution  that 
relinquished  that  campus.  Even  if  the 
owner  of  the  acquiring  institution  repays 
a  portion  of  those  liabilities,  the  ultimate 
responsibility  of  the  original  owner  for 
those  liabilities  is  not  excused.  If  more 
than  one  person  has  assumed  that 
responsibility,  and  one  of  those  persons 
repays  a  portion  of  the  liability  in  order 


to  qualify  a  newly  purchased  institution 
for  eligibility,  he  or  she  continues  to 
share  the  responsibihty  of  repaying  the 
remaining  liabilities. 

Changes:  Paragraph  [j]  has  been 
added  to  describe  the  circumstances 
under  which  the  Secretary  generally 
contiiders  a  person  to  have  the  ability  to 
affect  substantially  the  actions  of  the 
institution  [aee  the  preceding 
discussion). 

Section  668.20    Limitations  on 
Remedial  Coursework  That  Is  Eligible 
for  Title  IV.  HEA  Progmm  Assistance 

Comments:  A  few  commenters 
supported  these  provisions.  Many  more 
objected.  A  number  of  commenters 
claimed  that  the  requirement  for 
remedial  coursework  to  be  at  least  at 
the  secondary  level  to  qualify  for  title 
IV.  HEA  program  eligibility  represents 
an  unwarranted  intrusion  on 
institutional  policies  governing 
curriculum.  Other  commenters 
complained  that  this  provision  would 
have  the  effect  of  restricting  access  to 
postsecondary  education  by  adults, 
students  who  received  inadequate 
elementary  and  high  school  training,  and 
economically  disadvantaged  students. 
Others  claimed  that  these  provisions 
conflict  with  efforts  to  improve  aduh 
literacy.  One  commenter  claimed  that 
because  fliese  provisions  inhibit  the 
ability  of  institutions  to  provide 
remedial  education,  and  because 
remedial  education  encourages  students 
to  remain  enrolled  and  reduces  attrition 
rates,  these  provisions  conflict  with 
efforts  to  reduce  default  rates. 

Discussion:  The  Secretary  did  not 
propose  these  provisions  with  the 
intention  of  inhibiting  institutions  from 
providing  remedial  education,  nor  of 
restricting  access  to  postsecondary 
education  by  any  group  of  students.  The 
Secretary  has  always  considered  the 
title  rV,  HEA  programs  to  be  programs 
of  aid  for  postsecondary  education  and 
has  permitted  such  aid  for  a  minimal 
amount  of  remedial  education  only  as 
an  adjunct  to  postsecondary  education. 
The  need  for  remedial  training  at  the 
elementary  level  indicates  to  the 
Secretary  a  need  for  more  than  a 
minimal  amount  of  remedial  training. 

The  Secretary  is  concerned  that  fmids 
appropriated  for  the  title  IV,  HEA 
programs,  which  are  intended  by  the 
Congress  to  be  used  for  postsecondary 
education,  not  be  misdirected  to  provide 
elementary  training.  The  Congress  has 
emphasized  that  postsecondary  purpose 
by  requiring,  in  the  "Student  Loan 
Reconciliation  Amendments  of  1969" 
and  the  Higher  Education  Technical 
Amendments  of  1991,  a  student  to  obtain 
a  high  school  diploma  or  the  equivalent 


before  qualifying  for  ehgibihty  for 
Supplemental  Loans  for  Students  (SLS). 
In  addition,  the  Congress  elsewhere  has 
already  appropriated  funds  that  are 
specifically  intended  to  provide  aid  to 
elementary,  secondary',  and  adult 
literacy  programs.  The  Secretary 
supports  the  goal  of  reducing  adult 
illiteracy  but  recognizes  that  many  of 
the  efforts  in  this  area  are  being  and 
need  to  be  addressed  by  local 
communities  and  the  providers  of 
elementary  and  secondary  education. 
The  Secretary  also  notes  that  aid  for 
elementary  educational  purposes  from  a 
variety  of  sources  other  than  the  title  FV, 
HEA  programs  is  available  to 
postsecondary  institutions.  Therefore, 
the  Secretary  does  not  believe  that  ^se 
provisions  will  sigrrificantly  reduce  any 
institution's  ability  to  provide  remedial 
education  for  those  who  can  benefit 
from  that  education. 

With  regard  to  the  impact  of  these 
provisions  on  reduction  of  default  rates, 
in  the  regulations  published  on  June  5, 
1989  (54  FR  24114).  and  in  other 
communications  provided  to 
institutions,  the  Secretary  has  indicated 
that  an  institution  has  an  obligation  to 
take  necessary  steps  to  prevent  or  to 
reduce  high  default  rates.  If  the 
institution  is  convinced  that  providing 
elementary  remedial  education  will 
achieve  this  result,  then  the  institution 
may  do  so.  However,  title  IV.  hffiA 
program  funds  intended  for 
postsecondary  purposes  may  not  be 
used  for  that  remedial  education. 

Changes:  None. 

Comments:  Two  commenters 
supported  these  provisions  and 
suggested  further  that  the  Secretary 
should  propose  regulations  to  provide 
aid  for  renwdial  coursework  that  is  at 
least  at  the  secondary  level  and  leads  to 
the  General  Education  Development 
certificate  (GED).  Two  commenters 
suggested  that  the  one-academic-year 
limitation  on  remedial  coursework  is  a 
more  effective  limitation  than  any 
attempt  to  restrict  remedial  education  to 
at  least  the  secondarj'  level.  One 
commenter  proposed  that  the  Secretary 
conduct  a  study  to  determine 
appropriate  goals  and  objectives  of 
remedial  education  before  imposing  the 
new  limitation.  Another  commenter 
suggested  that  the  Secretary  eliminate 
these  provisions  and  replace  them  with 
a  requirement  for  institutions  to  have 
counselors  to  evaluate  whether  students 
in  remedial  education  have  the  ability  to 
succeed  at  the  postsecondary  level 
within  one  academic  year.  G^ne 
commenter  asked  how  this  provision 
applies  to  coursework  that  begins  at  the 
elementary  level  but  ends  at  ^ 
secondary  level.  Several  oommenters 


suggested  that  title  IV,  IffiA  program 
assistance  be  available  for  a  single  or  a 
limited  number  of  elementary  courses  if 
the  student  is  deficient  in  a  single 
subject  or  limited  number  of  subjects,  or 
if  the  student's  remedial  needs  are 
predominantly  at  the  secondary  level.  A 
large  number  of  commentos 
recommended  that  ESL  conrseworic  be 
exempted  from  these  provisions. 

Discussion:'T\\e  Secretary  does  not 
intend  to  propose  that  title  IV,  hffiA 
program  assistance  be  available  for  a 
course  solely  because  that  course  leads 
to  the  GED.  The  purpose  of  such  a 
course  is  to  provide  a  student  with  the 
equivalent  of  a  high  school  diploma,  not 
to  enable  a  student  to  pursue  a 
postsecondary  degree  or  ceptificate 
program.  The  one-academic-year 
limitation  on  remedial  courseworic  has 
been  estabh^ied  to  allow  a  limited 
amount  of  remedial  coursewoifc  to  be 
included  in  a  student's  postsecondary 
education.  The  Secretary  believes, 
however,  that  the  remedial  coursework 
that  the  student  pursues  during  that  one- 
year  period  still  needs  to  be  sufficiently 
close  to  the  postsecondary  level  that 
funds  appropriated  for  postsecondary 
education  are  not  used  to  finance 
coursework  aimed  at  the  elementary  or 
secondary  educational  level. 
Coursework  at  the  elementary  level 
does  not  fulfiQ  this  requirement.  Outside 
the  very  limited  allowable  uses 
described  above,  funds  intended  for 
postsecondary  education  cannot  be 
diverted  to  other  types  of  education, 
including  remedial  education,  regardless 
of  the  results  of  any  research  on  the 
goals  and  objectives  of  remedial 
education. 

With  respect  to  the  recommeodation 
for  a  requirement  for  an  institntioaal 
evaluation  of  a  remedial  student's 
ability  to  pursue  postsecondary 
education  within  one  academic  year  of 
the  student's  enrollment  this  concept 
already  exists  in  |  668^(c)(2).  Under 
S  666^(c)(2.).  title  IV,  HEA  program 
assistance  may  not  be  used  for  any 
remedial  coursework  for  a  student  if  it 
would  take  more  than  one  academic 
year's  worth  of  that  coursework  to  bring 
the  student  to  the  postsecondary  level. 
These  new  provisions  do  not  permit  any 
remedial  coursewoiic  below  the 
secondary  level  to  be  included  for 
purposes  of  eligibilrty  for  title  IV,  HEA 
program  Assistance.  Thus,  if  coursework 
begins  at  the  elementary  level  and  ends 
at  the  secondary  level  only  that  portion 
'  that  is  provided  at  the  secondary  level 
may  be  included  for  purposes  of  that 
assistance.  The  Secretarj'  does  not  a^jree 
that  even  a  limited  araooot  of 
elementary  coursework  should  be 
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eligible  for  funds  intended  for 
postsecondary  education,  unless  that 
coursework  is  in  ESL. 

The  Secretary  agrees  with  those 
commenters  who  suggested  that  ESL 
coursework  should  be  excluded  from  the 
new  provisions.  The  purpose  of  ESL 
coursework  is  to  enable  students  to 
pursue  postsecondary  education  when 
the  major  obstacle  to  that  pursuit  is  the 
student's  inability  to  speak  English.  The 
Congress  expressed  a  similar  intent 
when  it  authorized,  onder  limited 
circumstances,  Pell  Grants  for  students 
enrolled  solely  in  ESL  courses.  Since 
many  non-English  speakers  may  have 
the  skills  to  pursue  postsecondary 
education,  but  may  be  required  to  begin 
their  English  instruction  at  a  very 
elementary  level,  the  Secretary  believes 
that  the  use  of  postsecondary  funds  for 
that  purpose  does  not  violate  the 
intended  purpose  of  those  funds. 

Changes:  Courses  in  ESL  are  excluded 
from  the  requirement  that  remedial 
education  be  at  least  at  the  secondary 
level  to  qualify  for  title  IV.  HEA 
program  assistance. 

Comments:  Several  commenters 
suggested  that  the  distinction  between 
elementary  and  secondary  education  is 
often  difficult  to  define  and  may  vary 
from  State  to  State.  Two  commenters 
asked  how  these  provisions  will  apply  if 
an  institution's  nationally  recognized 
accrediting  agency  considers  a  remedial 
course  to  be  secondary,  but  the 
institution's  State  licensing  body 
considers  the  course  to  be  elementary. 
Two  other  commenters  wanted  the 
Secretary's  assurance  that  an 
institution's  determination  concerning 
the  level  of  remedial  education  will  be 
respected  by  the  Department  of 
Education  and  will  not  be  questioned  by 
the  Department's  program  reviews  and 
audits. 

Discussion:  The  Secretary 
acknowledges  that  it  may  be  difficult  at 
times  to  distinguish  between  elementary 
and  secondary  education.  For  this 
reason,  the  Secretary  has  generally  left 
those  determinations  in  the  hands  of 
those  most  qualified  to  do  so:  State 
education  officials  and  officials  of  the 
nationally  recognized  accrediting 
agencies  and  associations.  If  an 
institution's  accrediting  agency 
considers  a  remedial  course  to  be 
secondary  and  the  institution's  State 
licensing  body  considers  the  course  to 
be  elementary,  or  vice  versa,  the 
Secretary,  under  these  regulations, 
accepts  the  judgment  of  the  body  that 
considers  the  course  to  be  below  the 
secondary  level.  In  cases  where  neither 
body  judges  the  level  of  the  course,  the 
Secretary  accepts  the  judgment  of  the 
institution.  Department  of  Education 


officials  charged  with  enforcing 
regulations  may  question  any 
determination  made  by  an  institution 
concerning  the  administration  of  title  IV, 
HEA  program  funds,  and  the  institution 
must  be  prepared  to  demonstrate 
satisfactorily  to  those  officials  the 
institution's  rationale  for  making  that 
determination.  Of  course,  if  the 
institution  disagrees  with  an  audit  or 
program  review  finding,  the  institution 
may  appeal  that  finding. 
Changes:  None. 

Section  668.23    Audits.  Records,  and 
Examination 

Comments:  A  few  commenters 
supported  the  changes  in  this  section. 
Several  commenters  suggested  that  the 
Secretary  should  recognize  the  right  of 
an  institution  to  have  representatives 
present  at  or  tape  recordings  made  of 
interviews  with  the  institutions's 
personnel.  One  commenter  suggested 
that  the  Secretary  should  permit  either 
the  attendance  of  representatives  or 
tape  recordings.  Several  commenters 
claimed  that  the  clarification  concerning 
institutional  cooperation  and  the 
changes  concerning  the  presence  of 
institutional  representatives  at  or  tape 
recordings  of  interviews  are 
unconstitutional  or  illegal.  Some 
commenters  asserted  that  the 
appropriate  route  for  the  Secretary  to 
obtain  access  to  records  and  personnel 
is  through  subpoena.  One  commenter 
claimed  that  having  an  institutional 
representative  present  during  an 
interview  does  not  restrict  or  deny 
access.  Two  commenters  were 
concerned  that  denying  institutional 
representation  or  tape  recording  at 
interviews  increases  the  potential  for 
Federal  officials  to  intimidate 
employees.  Two  commenters  claimed 
that  an  interviewer  might  obtain 
incorrect  or  incomplete  information  by 
interviewing  an  employee  without  the 
presence  of  a  more  knowledgeable 
institutional  representative.  One 
commenter  expressed  the  concern  that 
an  institution  would  be  unable  to 
challenge  inaccuracies  without  having 
the  presence  of  an  institutional 
representative  during  an  interview. 
Another  commenter  asked  the  Secretary 
to  clarify  that  an  individual  has  the  right 
to  be  represented  by  legal  counsel 
during  an  interview. 

Discussion:  These  changes  are  neither 
illegal  nor  unconstitutional.  These 
regulations  generally  articulate  current 
Department  policy  that  the  effective 
monitoring  of  expenditures  of  public 
funds  requires  routine  and  direct  access 
to  those  employees,  agents,  and  records 
that  pertain  in  any  way  to  the 
administration  of  the  title  IV,  HEA 


programs.  Obviously,  any  examination 
of  an  institution's  records  and  staff 
entails  some  amount  of  inconvenience, 
which  is  a  reasonable  and  necessary 
incident  of  accepting  the  benefits  of 
public  support  by  Federal  student  aid. 
The  Secretary  agrees  that  subpoenas  are 
an  appropriate  method  of  seeking  access 
to  institutional  personnel  and  records. 
However,  the  Secretary  notes  that  in  its 
participation  agreement,  an  institution 
agrees  to  comply  with  all  applicable  title 
IV.  HEA  program  regulations,  including 
those  governing  access.  Accordingly, 
there  is  no  need  for  the  Department  to 
seek  subpoenas  for  documents  and 
testimony  unless  refusal  to  cooperate  by 
an  institution  makes  recourse  to 
compelled  production  necessary.  - 

The  commenters  voice  an 
understandable  concern  that  the 
information  secured  by  Department 
reviewers  and  auditors  from 
subordinate  institutional  employees  be 
accurate.  That  concern  is  shared 
completely  by  the  Department,  and  the 
audit  and  review  process  affords 
management  both  informal  and  formal 
opportunities  to  learn  the  substance  of 
any  representation  on  which  the 
Department  would  rely  in  any  proposed 
adverse  action  or  finding,  and  to  correct 
or  rebut  any  statements  deemed 
inaccurate.  These  opportunities  include 
the  routine  informal  dialogue  that 
accompanies  the  conduct  of  the  review 
on-site,  the  more  formal  exit  interview, 
opportunities  to  respond  to  draft  audit 
reports  before  the  Department  issues  a 
final  determination,  and  the  opportunity 
for  a  hearing  on  the  record  before  an 
administrative  law  judge  at  which  the 
institution  may  contest  any  such  finding 
and  submit  its  own  evidence. 
In  light  of  these  procedural 
protections,  the  Department  does  not 
believe  that  an  institution's  interest  in 
presenting  its  position  requires  that  it  be 
permitted  to  deny  access  to  its  records 
or  employees  unless  an  attorney  or 
other  representative  of  institutional 
management  is  present  or  the  interview 
is  recorded.  On  the  contrary,  the 
potential  threat  of  retaliatory  dismissal 
or  demotion  posed  by  such  presence  or 
recording  can  reasonably  be  expected  to 
have  a  chilling  effect  on  a  subordinate's 
desire  to  disclose  important  facts.  The 
Secretary  regards  this  rule,  which 
forbids  such  interference  in  the  fact- 
gathering  process,  as  on  balance  a 
reasonable  means  of  avoiding  an 
intolerable  restriction  on  the 
Department's  responsibility  to  oversee 
administration  of  public  funds. 

Those  comments  that  assert  that  the 
institutional  management  has  a  legal 
right  to  be  present  at  any  interview  with 
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a  subordinate  and  to  demand 
such  an  interview  rest  on  a 
misunderstanding  of  the  natu 
inquiry  and  the  applicable  lai 
addressesinstitutional  respoi 
at  a  relatively  early  stage  in  t 
program  review  process,  a  sti 
exclusively  devoted  to  fact-gi 
Moreover,  at  this  stage,  the  D 
has  not  compelled  the  testim( 
employee  or  the  production  o 
documents;  the  Department  c 
compel  testimony  or  documei 
production  only  by  the  issuar 
subpoena,  a  power  generally 
the  Office  of  Inspector  Gener 
case  law  is  clear  that  neither 
Constitution  nor  applicable  s' 
assure  a  person  either  the  rig! 
representation  at  this  stage  ir 
administrative  review,  or  the 
record  of  the  information  disc 
These  rights  clearly  apply  wh 
person  is  served  with  a  subpt 
when  the  person  is  appealing 
program  review  to  a  formal  h 
the  record,  but  not  at  these  et 
gathering  stages  of  the  proces 

Changes:  None. 

Comments:  Two  commente 
recommended  that  represents 
guarantee  agencies  be  given  i 
records  and  personnel  to  the 
degree  that  representatives  o 
Secretary,  Inspector  General. 
Comptroller  General  of  the  U 
States  are  given  access.  A  co: 
suggested  that  the  provisions 
§  668.23(e)  and  34  CFR  682.51 
modified  to  conform  to  the  ch 
proposed  in  these  regulations 
commenter  was  concerned  th 
regulations  might  authorize  u 
access  by  a  contracted  audit( 
not  be  sufficiently  qualified  ii 
concerning  the  title  IV,  HEA  ) 
or  who  may  be  overzealous.  5 
commenters  asked  that  the  te 
access"  be  clarified.  Some  of 
proposed  various  time  frames 
advance  written  notice  from  I 
Secretary  of  five  days,  two  w 
days.  One  commenter  urged  t 
Secretary  to  recognize  that  cf 
inconvenient  periods,  such  as 
registration,  might  justify  adv 
notice  to  the  institution.  A  co 
suggested  that  the  term  "reas 
access"  is  ambiguous  and  suj 
the  terms  of  reasonable  acces 
arranged  between  the  institui 
Department  of  Education  sev 
advance  of  a  visit  by  the  Seci 
representatives.  Two  commei 
suggested  that  an  exit  intervii 
be  required  when  an  instituti( 
representative  is  not  permitte 
an  interview  with  an  employj 
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programs.  Obviously,  any  examination 
of  an  institution's  records  and  staff 
entails  some  amount  of  inconvenience, 
which  is  a  reasonable  and  necessary 
incident  of  accepting  the  benefits  of 
public  support  by  Federal  student  aid. 
The  Secretary  agrees  that  subpoenas  are 
an  appropriate  method  of  seeking  access 
to  institutional  personnel  and  records. 
However,  the  Secretary  notes  that  in  its 
participation  agreement,  an  institution 
agrees  to  comply  with  all  applicable  title 
IV,  HEA  program  regulations,  including 
those  governing  access.  Accordingly, 
there  is  no  need  for  the  Department  to 
seek  subpoenas  for  documents  and 
testimony  unless  refusal  to  cooperate  by 
an  institution  makes  recourse  to 
compelled  production  necessary. 

The  commenters  voice  an 
understandable  concern  that  the 
information  secured  by  Department 
reviewers  and  auditors  from 
subordinate  institutional  employees  be 
accurate.  That  concern  is  shared 
completely  by  the  Department,  and  the 
audit  and  review  process  affords 
management  both  informal  and  formal 
opportunities  to  learn  the  substance  of 
any  representation  on  which  the 
Department  would  rely  in  any  proposed 
adverse  action  or  finding,  and  to  correct 
or  rebut  any  statements  deemed 
inaccurate.  These  opportunities  include 
the  routine  informal  dialogue  that 
accompanies  the  conduct  of  the  review 
on-site,  the  more  formal  exit  interview, 
opportunities  to  respond  to  draft  audit 
reports  before  the  Department  issues  a 
final  determination,  and  the  opportunity 
for  a  hearing  on  the  record  before  an 
administrative  law  judge  at  which  the 
institution  may  contest  any  such  finding 
and  submit  its  own  evidence. 
In  light  of  these  procedural 
protections,  the  Department  does  not 
believe  that  an  institution's  interest  in 
presenting  its  position  requires  that  it  be 
permitted  to  deny  access  to  its  records 
or  employees  unless  an  attorney  or 
other  representative  of  institutional 
management  is  present  or  the  interview 
is  recorded.  On  the  contrary,  the 
potential  threat  of  retaliatory  dismissal 
or  demotion  posed  by  such  presence  or 
recording  can  reasonably  be  expected  to 
have  a  chilling  effect  on  a  subordinate's 
desire  to  disclose  important  facts.  The 
Secretary  regards  this  rule,  which 
forbids  such  interference  in  the  fact- 
gathering  process,  as  on  balance  a 
reasonable  means  of  avoiding  an 
intolerable  restriction  on  the 
Department's  responsibility  to  oversee 
administration  of  public  funds. 

Those  comments  that  assert  that  the 
institutional  management  has  a  legal 
right  to  be  present  at  any  interview  with 


\ 


a  subordinate  and  to  demand  a  record  of 
such  an  interview  rest  on  a 
misunderstanding  of  the  nature  of  the 
inquiry  and  the  applicable  law.  The  rule 
addressesinstitutional  responsibilities 
at  a  relatively  early  stage  in  the  audit  or 
program  review  process,  a  stage  that  is 
exclusively  devoted  to  fact-gathering. 
Moreover,  at  this  stage,  the  Department 
has  not  compelled  the  testimony  of  any 
employee  or  the  production  of  any 
documents;  the  Department  could 
compel  testimony  or  document 
production  only  by  the  issuance  of  a 
subpoena,  a  power  generally  reserved  to 
the  Office  of  Inspector  General.  The 
case  law  is  clear  that  neither  the 
Constitution  nor  applicable  statutes 
assure  a  person  either  the  right  to  legal 
representation  at  this  stage  in  an 
administrative  review,  or  the  right  to  a 
record  of  the  information  disclosed. 
These  rights  clearly  apply  when  a 
person  is  served  with  a  subpoena,  or 
when  the  person  is  appealing  an  audit  or 
program  review  to  a  formal  hearing  on 
the  record,  but  not  at  these  early,  fact- 
gathering  stages  of  the  process. 

Changes:  None. 

Comments:  Two  commenters 
recommended  that  representatives  of 
guarantee  agencies  be  given  access  to 
records  and  personnel  to  the  same 
degree  that  representatives  of  the 
Secretary.  Inspector  General,  and 
Comptroller  General  of  the  United 
States  are  given  access.  A  commenter 
suggested  that  the  provisions  of 
§  668.23(e)  and  34  CFR  682.515(c)  be 
modified  to  conform  to  the  changes 
proposed  in  these  regulations.  A 
commenter  was  concerned  that  these 
regulations  might  authorize  unrestricted 
access  by  a  contracted  auditor  who  may 
not  be  sufficiently  qualified  in  matters 
concerning  the  title  IV,  HEA  programs, 
or  who  may  be  overzealous.  Several 
commenters  asked  that  the  term  "timely 
access"  be  clarified.  Some  of  these 
proposed  various  time  frames,  including 
advance  written  notice  from  the 
Secretary  of  five  days,  two  weeks,  or  30 
days.  One  commenter  urged  the 
Secretary  to  recognize  that  certain 
inconvenient  periods,  such  as 
registration,  might  justify  advance 
notice  to  the  institution.  A  commenter 
suggested  that  the  term  "reasonable 
access"  is  ambiguous  and  suggested  that 
the  terms  of  reasonable  access  be 
arranged  between  the  institution  and  the 
Department  of  Education  several  days  in 
advance  of  a  visit  by  the  Secretary's 
representatives.  Two  commenters 
suggested  that  an  exit  interview-should 
be  required  when  an  institutional 
representative  is  not  permitted  to  attend 
an  interview  with  an  employee.  Several 


commenters  recommended  that  access 
to  student  records  be  accompanied  by 
an  appropriate  written  request  from  the 
Secretary  identifying  names  and  titles  of 
investigators  or  reviewers,  their  agency, 
their  legal  authority,  and  the  process  by 
which  the  institution  is  informed  of  the 
results  of  the  review  or  investigation.  A 
commenter  was  concerned  that  agents 
of  the  Federal  Bureau  of  Investigation  or 
the  Immigration  and  Naturalization 
Service  who  are  representing  the 
Secretary  be  required  to  Present  proper 
identification. 

Discussion:  The  Secretary  agrees  with 
those  commenters  concerning  access  by 
guarantee  agencies  and,  in  an  NPRM 
published  on  November  20, 1990  (55  FR 
48324),  proposed  amendments  to 
§§  682.414.  682.515,  and  682.610  of  the 
GSL  and  PLUS  program  regulations  that 
conform  to  the  changes  in  these  final 
regulations.  Similarly,  in  a  future  NPRM, 
the  Secretary  will  propose  amendments 
that  will  consolidate  paragraphs  (b)  and 
(e)  of  §  668.23.  The  Secretary  recognizes 
that  the  fact-gathering  responsibilities 
discussed  earlier  require  an  addition  to 
these  provisions  to  emphasize  that  a 
contracted  auditor  be  given  the  same 
access  to  an  institution's  records  and 
personnel  available  to  the  Secretary,  the 
Inspector  General,  and  the  Comptroller 
General  of  the  United  States.  These 
regulations  do  not  authorize  unrestricted 
access  to  an  institution's  records  and 
personnel;  rather,  these  regulations 
require  access  to  the  extent  necessary  to 
monitor  compliance  with  applicable 
statutes,  regulations,  special 
arrangements,  agreements,  and 
limitations.  With  regard  to  the 
commenter's  concern  about  the 
competence  of  independent  auditors, 
determining  the  adequacy  of  an 
auditor's  qualifications  is  the 
responsibility  of  the  institution  that 
engages  the  auditor. 

The  Secretary  is  not  defining  "timely 
access"  or  establishing  rigid  time 
frames.  Ordinarily,  program  reviews  and 
audits  are  conducted  according  to  an 
established  schedule.  If  an  institution  is 
on  that  schedule,  the  Department 
contacts  the  institution  in  advance  and 
requests  access  to  the  institution's 
personnel  and  records.  Every  effort  is 
made  to  accommodate  the  institution's 
own  schedule.  However,  at  times 
immediate  access  to  an  institution  is 
warranted.  An  institution  is  expected  to 
have  its  records  organized  and  readily 
available  and  should  not  object  to 
providing  prompt  access  to  those 
records,  even  during  periods  when  a 
financial  aid,  admissions,  or  other  office 
of  the  institution  experiences  increased 
activity.  It  is  often  during  just  such 


periods  that  irregularities  in  the 
administration  of  title  IV,  HEA  program 
funds  are  most  likely  to  occur,  and  the 
institution's  administrative  capability  is 
best  measured.  It  is  essential  to  proper 
accountability  that  the  Secretary,  the 
Inspector  General,  the  Comptroller  of 
the  United  States,  or  their 
representatives  have  immediate  access 
to  institutional  records  and  personnel. 
Exit  interviews  are  a  routine  part  of  all 
program  and  audit  reviews.  Access  to 
student  records  for  purposes  of  these 
regulations  is  authorized  under  the 
Family  Educational  Rights  and  Privacy 
Act  and  its  implementing  regulations. 
Authorized  representatives  of  the 
Secretary,  the  Inspector  General,  or  the 
Comptroller  General  of  the  United 
States  are  routinely  prepared  with 
documentation  to  substantiate  their 
identities  and  the  purpose  of  their 
reviews  or  examinations. 

Finally,  the  Secretary  notes  that  the 
intention  of  these  regulations  is  to 
ensure  that  an  institution  give  Federal 
officials  and  independent  auditors 
reasonable  access  to  all  personnel  who 
are  associated  with  the  institution's 
administration  of  the  title  IV,  HEA 
programs.  The  Secretary  is  concerned 
that  the  tenn  "institutional  personnel" 
could  be  misinterpreted  to  apply  only  to 
an  institution's  immediate  employees. 
The  Secretary  accordingly  clarifies  the 
current  Department  policy  that 
reasonable  access  must  be  given  not 
only  to  institutional  personnel,  but  also 
to  the  personnel  of  those  independent 
contractors  and  servicers  who  have 
been  retained  by  the  institution  to 
administer  or  provide  specific  services 
related  to  the  title  IV,  HEA  programs. 

Charges:  Section  668.23(b)  is  revised 
to  include  an  independent  auditor 
among  those  to  whom  the  institution  is 
required  to  give  cooperation  in  the 
conduct  of  audits.  Section  668.23(b)  is 
also  revised  to  clarify  that  reasonable 
access  must  be  given  to  any  personnel 
associated  with  the  institution's 
administration  of  the  tide  IV,  HEA 
programs,  and  not  just  "institutional" 
personnel. 

Section  668.90    Initial  and  Final 
Decisions — Appeals 

Comments:  The  majority  of  those  who 
commented  on  the  changes  in  this 
section  supported  those  changes.  Two 
commenters  opposed  the  requirement 
for  an  administrative  law  judge  to 
uphold  terminations  as  unfair.  A  number 
of  commenters  maintained  that  the 
provisions  for  termination  of  institutions 
that  repeatedly  miss  the  deadline  dates 
for  filing  audit  reports  and  for  the 
administrative  law  judge  to  uphold 
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those  tenninations  are  too  severe.  They 
also  maintained  that  these  proviaions  do 
not  take  into  account  factors  beyond  the 
control  of  institutions,  such  as  unfair 
deadline  dates  for  submission  of  audit 
reports,  deadline  dates  that  conflict  with 
ths  dates  that  Pell  Grant  closure  reports 
are  provided,  difficulties  in  engaging 
private  auditors  during  the  times  that 
audit  reports  are  due,  and  numerous 
administrative  changes  in  the 
Department's  audit  report  requirements 
ar.d  procedures.  Some  of  these 
commenters  suggested  instead  that  an 
institution  be  allowed  to  demonstrate  to 
an  administrative  law  judge  that  its 
failure  to  meet  a  deadline  was  beyond 
the  control  of  the  institution,  or  that  the 
Secretary  devise  alternative  penalties 
such  as  fines.  One  commenter  claimed 
that  failure  to  take  into  account  those 
factors,  coupled  with  the  severity  of  the 
penalty  imposed  by  these  provisions, 
could  leave  these  provisions  open  to 
legal  challenge.  Two  commenters 
suggested  that  in  view  of  the  1.500 
institutions  that  had  missed  audit  report 
deadline  dates,  there  is  a  widespread 
problem  for  which  termination  is  not  a 
realistic  solution. 

Discussion:  The  proposed  §  668.90, 
while  not  actually  providing  for  the 
automatic  termination  of  an  institutioa 
for  a  violationof  the  audit  report 
deadlines  in  §  668.23  if  the  institution 
had  a  history  of  missing  those  deadlines 
or  if  the  institution  failed  to  respond  to 
the  Department's  reminders  or  fine 
notices,  gave  the  impression  that  the 
Secretary  would  frequently  be  bringing 
termination  actions  against  such 
institutions.  The  Secretary  is  hopeful, 
however,  that  failurs  to  submit  audit 
reports  will  soon  become  rare.  The 
Secretary  has  taken  additional  steps, 
including  improvements  in  monitoring, 
to  encourage  institutions  to  submit  audit 
reports  in  a  timely  manner.  However, 
the  Secretary  is  persuaded  that  the  fine, 
limitation,  suspension,  and  termination 
proceedings  in  §§  668.83.  668.84,  668.85, 
and  66ft.86  provide  a  broad  and  effective 
range  of  sanctions  to  deal  with 
violations  of  the  deadlines  in  i  668.23 
for  submission  of  audit  reports.  Both  the 
Department's  routine  procedures  for  the 
review  of  audit  reports  and  the  more 
formal  proceedings  in  subpart  G  offer 
ample  opportunity  for  an  institutioa  to 
demonstrate  that  factors  beyond  the 
institution's  control  contributed  to  a 
failure  to  meet  a  regulatory  deadline. 
The  proceedings  in  subpart  G  give  tha 
Secretary  discretion  to  impose  sanctions 
suitable  to  the  severity  o£a  violatioa 
ranging  from  the  fining  of  an  institution 
to  its  termination  from  participatioa in. 
the  till*  EV,  HEA  programs. 


The  Secretary  anticipates  that  rarely 
will  violations  of  those  deadlines  be  so 
flagrant  as  to  justify  the  termination  of 
an  institution's  participation.  However, 
should  the  Secretary  find  it  necessary  to 
take  a  termination  action  against  an 
institution  for  such  a  violation,  the 
Secretary  considers  that  type  of 
violation  to  be  sufficiently  detrimental 
to  effective  monitoring  of  an  institution's 
title  rv,  HEA  program  activities  to  merit 
the  placing  of  restrictions  on  an 
administrative  law  judge's  discretion  to 
modify  the  decision  to  terminate  the 
institution's  participation.  The  Secretary 
considers  the  fact  that  a  large  number  of 
institutions  have  ignored  deadlines  and 
refused  to  take  the  simple  steps  to 
explain  why  those  deadlines  were 
ignored  is  a  strong  justification  for 
adopting  the  changes  in  this  section. 
Changes:  Section  668.90(a)(3)(iv)  is 
revised  to  provide  that  an 
administrative  law  judge  must  uphold 
any  termination  action  imposed  against 
en  institution  for  a  violation  of  the 
deadlines  for  submission  of  audit 
reports  in  §  668.23(c)(4), 

Comments:  A  conunenter  suggested 
that  instead  of  amending  regulations,  the 
Secretary  improve  the  Department's 
internal  monitoring  procedures  to 
prevent  future  situations  in  which 
approximately  1.500  institutions  could 
fail  to  submit  audit  reports  within 
reqjiired  deadlines  and  remain 
undetected.  Another  conunenter  asked 
the  Secretary  to  include  provisions  to 
notify  an  institution  of  its  failure  to 
submit  an  audit  report  within  a  reqmred 
deadline  and  to  provide  the  institution 
an  opportunity  to  appeal  corrective 
action.  Another  commenter  suggested 
that  the  effective  date  for 
S  668.90(a)(3)(iv)(B)  be  delayed  for  four 
years  beyond  the  effective  date  for  the 
rest  of  this  section.  Two  commenters 
asked  for  clarification  that  an  institution 
will  not  be  subject  to  termination  for  a 
single  late  submission  of  an  audit  report 
Two  commenters  recommended  that  the 
Secretary  apply  these  provisions  or 
emergency  limitation,  suspension,  or 
termination  action  to  instances  in  which 
an  institution  fails  to  provide  timely 
access  to  records,  and  personnel  under 
the  provisions  of  S  668.23.  One 
commenter  asked  the  Secretary  to  apply 
these  provisions  to  schools  that  fail  to 
cooperate  with  guarantee  agencies 
under  the  provisions  of  34.CFR 
682.610(e)  in  the  conduct  of  program 
reviews* 

Discussion:  The  Department  of 
Education's  internal  procedures  for 
tracking  institutions  that  have  failed  to 
meet  the  audit  report  deadlines  have 
been  improved,,  as  was  noted  in  the 


preamble  for  the  NPRM.  That 
improvement  was  a  factor  in  the 
Secretary's  decision  to  make  the 
changes  noted  above.  The  provisions 
governing  fine,  limitation,  suspension, 
and  termination  actions  by  the 
Secretary  already  require  the  Secretary 
to  notify  institutions  concerning  the 
basis  for  those  actions  and  the 
institutions'  appeal  rights.  Because  most 
institutions  are  able  to  comply  with  the 
deadline  dates,  the  Secretary  sees  no 
reason  to  delay  the  effective  date  of 
these  new  provisions.  As  noted  above, 
proposed  §  668.90  seemed  to  state  Lhat  a 
termination  action  would  result 
whenever  an  institution  missed  a 
deadline  and  neglected  to  respond  to  the 
Department's  attempts  to  obtain  an 
explanation  and  ignored  the  imposition 
of  a  fine  for  that  violation.  Under  the 
changes  made  to  the  proposed  S  668.90. 
the  requirement  for  an  administrative 
law  judge  to  uphold  a  termination  could 
apply  to  an  institution  that  misses  a 
siiigle  audit  report  deadline,  but  only  if 
the  Secretary  believes  that  the 
circumstances  surrounding  the  violation 
justify  the  Secretary's  bringing  a 
termination  action  against  the 
institution.  Ordinarily,  disputes 
concerning  violations  of  that  nature  are 
resolved  long  before  the  dispute  reaches 
the  stage  of  a  proceeding  uiider  subpart 
G.  The  Secretary  believes  that  current 
regulations  provide  sufilcient  authority 
to  initiate  administrative,  proceedings 
against  institutions  that  fail  to  comply 
with  the  provisions  in  §  668.23 
concerning  timely  access.  Under  the 
provisions  of  S  682.410  of  the  GSL.and 
PLUS  regulations,  a  guarantee  agency  is 
required  to  take  appropriate  measures  to 
ensure  the  enforcement  of  all  Federal, 
State,  and  ^arantee  agency 
requirements  applicable  to  its  loan, 
guarantee  program.  Specifically,  the 
guarantee  agency  is  required  to  conduct 
on-site  program  reviews  and  report  any 
allegations  and  indications  having  a 
substantial  basis  in  fact  and  the  scope, 
progressv  and  results  of  the  agency's 
investigations  to  the  Secretary.  The 
Secretary  believes  that  the  provisions  of 
§  682.401  of  the  GSL  and  PLUSprogram 
regulations  provide  guarantee  agencies 
with  sufficient  authority  to  establish 
effective  standards  and  procedures  for 
the  limitation,  suspension,  or 
termination  of  school  and  lender 
participation  in  those  programs. 
Changes:  None. 

Comments:  A  commenter  opposed 
§  668.90(a)(3)(v)  on  the  grounds  that  it 
does  not  ttdie  into  consideration  the 
impact  of  the  new  provisions  of  &  668.13< 
on  public  corporations.  Another 
commenter  claimed  that  this  provision 
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was  weakened  by  permitting 
institution  to  establish  that  a ; 
who  owns  a  substantial  part « 
institution  does  not  have  the  i 
a^ect  substantially  the  action 
institution  or  the  institution  oi 
previously  was  a  substantial  i 

Discussion:  Similar  concerr 
addressed  ia  the  discussion  o 

Changes:  None 

Waiver  of  Notice  of  Proposed 
Ruleraddng 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Ed 
Provisions  Act  (20  U.S.C.  1232 
and  the  Administrative  Procei 
U.S.C.  553,  it  is  the  practice  ol 
Secretary  to  offer  interested  p 
opportimity  to  comment  on  pr 
regulations.  Howpver.  the  cha 
in  S9  668.1.  668.2,  6687,  668.44 
668.95  and  the  changes  in  SJ  ( 
668.13  pertaining  to  refunds  oi 
institutional  charges  are  mere 
technical  corrections  or  chang 
to  bring  the  Student  Assistant 
Provisions  regulations  into  co: 
with  the  regulations  for  the  Gl 
PLUS  programs  published  in  t 
Register  on  November  10, 1981 
40886):  regulations  for  Institut 
Eligibility  under  the  Higher  Ec 
Act  of  1965,  as  Amended,  pub 
the  Federal  Register  on  April ! 
FR 11208);  regulations  for  the  ] 
Byrd  Honors  Scholarship  Prog 
published  in  the  Federal  Regis 
June  20, 1989  (54  FR  28006);  an 
Student  Right-to-Know  and  C) 
Security  Act  (Pub.  L  101-542), 
Noven»ber  8, 199a  The  change 
9  668.51  are  dso  tedmical  cfae 
reflect  merely  that  the  Secreta 
extending  the  Institutional  Qu 
Control  Project  for  an  additior 
years  and  no  longer  considers 
project  a  "pilot"  program.  The 
affect  neither  the  participants 
project  nor  the  requirements  f 
participation  in  the  project.  Pvi 
comment  could  have  no  effect 
content  of  these  changes.  Thei 
Secretary  has  determined  that 
publication  of  a  proposed  rule 
urmecessary  and  contrary  to  i 
interest  under  5  U.S.C  553(b)(l 

Executive  Order  12291 

These  regulations  have  beei 
in  accordanoe  with  Executive 
12291.  They  are  not  classified 
because  they  do  not  meet  the  < 
major  regulations  estabhshed 
order. 

Assessment  of  Educational  Im 

In  the  notice  of  proposed  ml 
the  Secretaiy  requested  comm 
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preamble  for  the  NPRM.  That 
improvement  was  a  factor  in  the 
Secretary's  decision  to  make  the 
changes  noted  above.  The  provisions 
governing  fine,  limitation,  suspension, 
and  termination  actions  by  the 
Secretary  already  require  the  Secretary 
to  notify  institutions  concerning  the 
basis  for  those  actions  and  the 
institutions'  appeal  rights.  Because  most 
institutions  are  able  to  comply  with  the 
deadline  dates,  the  Secretary  sees  no 
reason  to  delay  the  effective  date  of 
these  new  provisions.  As  noted  above, 
proposed  §  668.90  seemed  to  state  Lhat  a 
termination  action  would  result 
whenever  an  institution  missed  a 
deadline  and  neglected  to  respond  to  the 
Department's  attempts  to  obtain  an 
explanation  and  ignored  the  imposition 
of  a  fine  for  that  violation.  Under  the 
changes  made  to  the  proposed  §  668.90. 
the  requirement  for  an  administrative 
law  judge  to  uphold  a  termination  could 
apply  to  an  institution  that  misses  a 
single  audit  report  deadline,  but  only  if 
the  Secretary  believes  that  the 
circumstances  siurounding  the  violation 
justify  the  Secretary's  bringing  a 
termination  action  against  the 
institution.  Ordinarily,  disputes 
concerning  violations  of  thai  nature  are 
resolved  long  before  the  dispute  reaches 
the  stage  of  a  proceeding  under  subpart 
G.  The  Secretary  believes  that  current 
regulations  provide  sufilcient  authority 
to  initiate  administrative,  proceedings 
against  institutions  that  fail  to  comply 
with  the  provisions  in  §  668.23 
concerning  timely  access.  Under  the 
provisions  of  S  682.410  of  the  GSL.and 
PLUS  regulations,  a  guarantee  agency  is 
required  to  take  appropriate  measures  to 
ensure  the  enforcement  of  all  Federal, 
State,  and  guarantee  agency 
requirements  applicable  to  its  loan 
guarantee  program.  Specifically,  the 
guarantee  agency  is  required  to  conduct 
on-site  program  reviews  and  report  any 
allegations  and  indications  having  a 
substantial  basis  in  fact  and  the  scope, 
progressv  and  results  of  the  agency's 
investigations  to  the  Secielaiy.  The 
Secretary  believes  that  the  provisions  of 
S  682.401  of  the  GSL  and  PLUS  program 
regulations  provide  guarantee  agencies 
with  su£Qcient  authority,  to  establish 
effective  standards  and  procedures  for 
the  limitation,  suspension,  or 
termination  of  school  and  lender 
participation  in  those  programs.. 
Changes:  None. 

Comments:  A  commsnter  opposed 
§  668.90(a)(3)(v)  on  the  grounds  that  it- 
does  not  tfjce  into  consideration  the 
impact  o£  the  new  provisiaos  of  &  668.13i 
on  public  corporations.  Another 
commenter  claimed  that  this  provision 


was  weakened  by  permitting  an 
institution  to  establish  that  a  person 
who  owns  a  substantial  part  of  an 
institution  does  not  have  the  ability  to 
affect  substantially  the  actions  of  tfiat 
institution  or  the  institution  of  which  he 
previously  was  a  substantial  owner. 

Discussion:  Similar  concerns  are 
addressed  ia  the  discussion  on  {  668.13. 

Changes:  None. 

Waiver  of  No<ic«  of  Proposed 
Ruleraddng 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  S 
U.S.C.  553,  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  Howpver.  the  changes  made 
in  §S  668.1.  668.2,  6687.  668.44.  and 
668.95  and  the  changes  in  SJ  600.32  and 
668.13  pertaining  to  refunds  of 
institutional  charges  are  merely 
technical  corrections  or  changes  made 
to  bring  the  Student  Assistance  General 
Provisions  regulaticms  into  conformity 
with  the  regulations  for  the  GSL  and 
PLUS  programs  published  in  the  Fethral 
Register  on  November  10. 1986  (51  PR 
40886);  regulations  for  Institutional 
Eligibility  under  the  Higher  Education 
Act  of  1965.  as  Amended,  published  ia 
the  Federal  Register  on  April  5. 1988  {53 
FR 11208):  regulations  for  the  Robert  C. 
Byrd  Honors  Scholarship  Program, 
published  in  the  Federal  Register  on 
June  20, 1989  (54  FR  28006);  and  the 
Student  Ri^t-to-Know  and  Campus 
Security  Act  (Pub.  L  101-542),  signed  on 
November  8, 199a  The  changes  made  in 
9  668.51  are  tiso  tedmical  changes  that 
reflect  merely  that  the  Secretary  is 
extending  the  Institutional  Quality 
Control  Project  for  an  additional  three 
years  and  no  longer  considers  the 
project  a  "pilot"  program.  The  changes 
affect  neither  the  participants  in  Ae 
project  nor  the  requirements  for 
participation  in  the  project.  Public 
comment  could  have  no  effect  on  the 
content  of  these  changes.  Therefore,  the 
Secretary  has  determined  that 
publication  of  a  proposed  rule  is 
unnecessary  and  contrary  to  the  public 
interest  under  5  U.S.C  553(b)(B). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  estabhshed  in  the 
order. 

Assessment  of  Educational  Impact 

In  the  notice  of  prqjosed  rulemaking. 
the  Secretaiy  requested  comments  oa 


whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  SobjacU  !■  M  can  Part  «•• 

Administrative  practice  and 
procedure.  Colleges  and  universities, 
Education,  Reporting  and  recordkeeping 
requirements. 

List  of  Subjects  in  94  CFR  Paif  6<8 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection,  Education.  Grant 
programs--«dacation.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements,  St\ident  aid. 

Dated:  July  25, 1991. 
Lamar  Alexandec. 

Secretary  of  Education. 
CaUlog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Supplemental  Fiducational 
Opportunity  Grant  Program;  84.032 
Guaranteed  Student  Loan  Program:  84.032 
PLUS  Program:  84.032  Supplemental  Loans  for 
Students  Program:  84.033  College  Work-Study 
Program:  84.038  Perkins  Loan  Program:  84.U63 
Pell  Grant  Program:  84.069  State  Student 
Incentive  Program;  84.185  Robert  C.  Byrd 
Honors  Scholarship  Program:  and  84.226 
Income  Contingent  Loan  Program. 

The  Secretary  amends  parts  600  and 
668  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  «00— INSTITUnOMAL 
ELIQIBIUTY  UNDER  THE  HIGHER 
EDUCATION  ACT  OF  1965,  AS 
AMENDED 

1.  The  authority  citation  for  part  600  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1085. 1088. 1094.  and 
1141.  unless  otherwise  noted. 

2.  In  S  600.3a  paragraphs  (b)  and  (c) 
are  redesignated  as  paragraphs  (c)  and 
(d)  respectively;  paragraph  (aj 
introductory  text  is  revised:  and  new 
paragraphs  (a)(6),  (b),  (e).  andtf]  are 
added  to  read  as  follows; 

9  600.30    Institutional  dumgaa  requlrtng 
review  by  the  Secretary. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  eligible  institution 
shall  notify  the  Secretary  at  the  same 
time  that  it  notifies  its  accrediting 
agency  or  association,  but  not  later  than 
ten  days  after  the  change  occurs,  of  any 


change  in  the  folkiwing  information 
provided  in  the  institution's  eligibility 
application; 

(6)  A  person's  ability  to  affect 
substantially  the  actions  of  the 
institution,  if  the  person  did  not 
previously  have  that  ability.  The 
Secretary  generally  considers  a  person 
to  have  tfie  ability  to  affect  substantially 
the  actions  of  an  institution  if  the 
person — 

(i)  Holds  at  feast  a  25%  ownership 
interest  m  the  institution: 

(ii)  Holds,  together  with  another 
membo- or  members  of  his  or  her  family, 
at  least  a  25%  ownership  interest  ia  the 
institution: 

(iii)  Represents  under  a  voting  trust 
power  of  attorney,  proxy,  or  similar 
agreement  a  person  who  holds  at  least  a 
25%  ownership  interest  in  the  institution; 

(iv)  Represents  under  a  votiiig  trust 
power  of  attorney,  proxy,  or  similar 
agreement  two  «r  more  persons  who 
together  hold  at  least  a  25%  ew-nership 
faiterest  in  the  mstttution; 

(v)  Together  with  another  member  or 
members  ef  his  or  her  family,  represents 
under  a  voting  trast  power  of  attorney, 
proxy,  or  similar  agreement  a  person 
who  holds,  or  two  or  more  persona  who 
together  hold,  at  least  a  25%  ownership 
interest  in  ^  institution:  or 

tvi)  Is  a  member  of  the  board  of 
directors,  the  chief  executive  officer,  or 
other  executive  officer  of — 

(A)  The  institution:  or 

(B)  An  entity  that  holds  at  least  a  25% 
ownership  interest  in  the  institution. 

(b)  In  the  case  of  any  change  in  the 
information  that  is  described  in 
paragraph  (a)(6)  of  this  section,  an 
eligible  institution  that  is  owned  by  a 
publicly  traded  corporation  shall  notify 
the  Secretary  at  the  same  time  that  the 
institution  notifies  the  institution's 
accrediting  agency  or  association,  but 
not  later  than  ten  days  after  the 
corporation  ieams  of  the  change. 

(e)  For  the  purposes  of  this  section,  an 
ownership  interest  is  a  share  of  the  legal 
or  beneficial  ownership  or  control  of,  or 
a  right  to  share  in  the  prooeeds  <^  #ie 
operation  of,  an  institution  or 
institution's  parent  corporation. 

(1)  The  term  ownership  interest 
includes,  but  is  not  limited  to — 

(i)  An  Interest  as  tenant  in  common, 
joint  tenant  or  tenant  by  the  entireties; 
(ii)  A  partnership:  and 
(iii)  An  interest  in  a  trust 

(2)  The  term  "ownership  interest" 
does  not  include  any  share  of  the 
ownership  or  oontral  of.  or  any  right  (o 
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share  in  the  proceeds  of  the  operation 
of— 

(i)  A  mutual  fund  that  is  regularly  and 
publicly  traded: 

|ii)  An  institutional  investor  or 

(iii)  A  profit-sharing  plan,  provided 
that  all  employees  are  covered  by  the 
plan. 

(f]  For  the  purposes  of  this  section,  the 
Secretary  considers  a  member  of  a 
person's  family  to  be  a  parent,  sibling, 
spouse,  or  child:  spouse's  parent  or 
sibling;  or  sibling's  or  child's  spouse. 

3.  A  new  §  600.32  is  added  to  read  as 
follows: 

§  600.32    Eligibility  of  additional  locations. 

(a)  If  an  eligible  institution  seeks  to 
establish  eligibility  for  an  additional 
location,  the  institution  shall  apply 
under  §  600.20  for  a  determination  of 
whether  the  location  qualifies  as  an 
eligible  location. 

(b)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  to  qualify  as 
an  eligible  location,  the  additional 
location  must  satisfy  the  applicable 
requirements  of  this  section  and  §§  600.4 
through  600.7. 

(c)  To  qualify  as  an  eligible  location, 
an  additional  location  is  not  required  to 
satisfy  the  requirement  under 

§  600.5(a)(7).  S  600.6(a)(6),  or 
§  600.7(a)(5)(i),  unless— 

(1)  The  location  is  a  facility  of  an 
institution  that  has  closed  or  ceased  to 
provide  educational  programs  (except 
during  normal  vacation  periods); 

(2)  The  applicant  institution  acquired, 
either  directly  from  the  institution  that 
has  closed  or  ceased  to  provide 
educational  programs  or  through  an 
intermediary,  the  assets  at  that  location; 
and 

(3)  The  institution  from  which  the 
applicant  institution  acquired  the  assets 
of  the  location — 

(i)  Owes  a  liability  on  improperly 
expended  or  unspent  HEA  program 
funds  or  for  refunds  of  institutional 
charges  to  students;  and 

(ii)  Is  not  making  payments  in 
accordance  with  an  agreement  to  repay 
that  liability,  if  the  institution  has 
entered  into  such  an  agreement. 

(d)  Notwithstanding  paragraph  (c)  of 
this  section,  an  additional  location  is  not 
required  to  satisfy  the  requirement 
under  §  600.5(a)(7),  600.6(a)(6),  or 
600.7(a)(5)(i)  if  the  applicant  institution 
agrees — 

(1)  To  be  liable  for  all  improperly 
expended  or  unspent  HEA  program 
funds  received  by  the  institution  that 
has  closed  or  ceased  to  provide 
educational  programs;  and 

(2)  To  abide  by  the  policy  of  the 
institution  that  has  closed  or  ceased  to 
provide  educational  programs  regarding 


refunds  of  institutional  charges  to 
students  in  effect  before  the  date  of  the 
acquisition  of  the  assets  of  the 
additional  location  for  the  students  who 
were  enrolled  before  that  date. 

(e)  For  purposes  of  this  section,  an 
"additional  location"  is  a  location  of  an 
institution  that  was  not  designated  as  an 
eligible  location  in  the  eligibility 
notification  provided  to  an  institution 
under  S  600.21. 

(Authority:  20  U.S.C.  1085, 1088,  and  1141) 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

4.  The  authority  citation  for  part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085, 1088, 1091, 1092, 
1094,  and  1141,  unless  otherwise  noted. 

5.  In  §  668.1,  paragraph  (c)(4)  is 
removed;  paragraphs  (c)(5)  through 
(c)(ll)  are  redesignated  as  paragraphs 
(c)(4)  through  (c)(10)  respectively: 
paragraph  (c)(3)  is  amended  by 
removing,  after  the  semicolon,  the 
number  "4":  redesignated  paragraph 
(c)(9)  is  amended  by  removing  the  term 
*'1087aa"  and  adding,  in  its  place,  the 
term  "1087a";  redesignated  paragraph 
(c)(10)  is  amended  by  removing  the  term 
"1087a"  and  adding,  in  its  place,  the 
term  "1087aa";  and  paragraph  (b)  is 
revised  to  read  as  follows: 

§668.1    Scope. 

•  *         *         •         * 

(b)  As  used  in  this  part,  an 
"institution"  includes — 

(1)  An  institution  of  higher  education 
as  defined  in  34  CFR  600.4; 

(2)  A  proprietary  institution  of  higher 
education  as  defined  in  34  CFR  600.5; 

(3)  A  postsecondary  vocational 
institution  as  defined  in  34  CFR  600.6; 
and 

(4)  A  vocational  school  as  defined  in 
34  CFR  600.7. 

•  •         •         •         • 

6.  Section  668.2  is  revised  to  read  as 
follows: 

§  668.2    General  definitions. 

(a)  The  following  definitions  are 
contained  in  the  regulations  for 
Institutional  Eligibility  under  the  Higher 
Education  Act  of  1965.  as  Amended,  34 
CFR  part  600: 
Accredited 
Clock  hour 
Educational  program 
Eligible  institution 
Institution  of  higher  education 
Nationally  recognized  accrediting 

agency  or  association 
One-  Year  training  program 
Postsecondary  vocational  institution 
Program  of  study  by  correspondence 


Proprietary  institution  of  higher 

education 
Recognized  equivalent  of  a  high  school 

diploma 
Secretary 

Six-month  training  program 
Vocational  school 

(b)  The  following  defmitions  apply  to 
all  title  IV,  HEA  programs: 

Academic  year:  (1)  A  period  of  time  in 
which  a  full-time  student  is  expected  to 
complete  the  equivalent  of  at  least  two 
semesters,  two  trimesters,  or  three 
quarters  at  an  institution  that  measures 
academic  progress  in  credit  hours  and 
uses  a  semester,  trimester,  or  quarter 
system; 

(2)  A  period  of  time  in  which  a  full- 
time  student  is  expected  to  complete  at 
least  24  semester  hours  or  36  quarter 
hours  at  an  institution  that  measures 
academic  progress  in  credit  hours  but 
does  not  use  a  semester,  trimester,  or 
quarter  system;  or 

(3)  At  least  900  clock  hours  at  an 
institution  that  measures  academic 
progress  in  clock  hours. 

(Authority:  20  U.S.C.  1088) 

Award  year  The  period  of  time  from 
July  1  of  one  year  through  June  30  of  the 
following  year. 

Campus-based  programs:  (1)  The 
Perkins  Loan  Program  (34  CFR  part  674); 

(2)  The  College  Work-Study  (CWS) 
Program  (34  CFR  part  675);  and 

(3)  The  Supplemental  Educational 
Opportunity  Grant  (SEOG)  Program  (34 
CFR  part  676). 

College  Work-Study  (CWS)  Program: 
The  part-time  employment  program  for 
students  authorized  by  title  IV-C  of  the 
HEA. 

(Authority:  42  U.S.C.  2751-2756b) 

Consolidation  Loan  Program:  The 
loan  program  authorized  by  title  IV-B  of 
the  HEA. 

(Authority:  20  U.S.C.  1078-3) 

Defense  loan:  A  loan  made  before  July 
1. 1972,  under  title  II  of  the  National 
Defense  Education  Act  of  1958. 

(Authority:  20  U.S.C.  421-429) 

Dependent  student:  Any  student  who 
does  not  qualify  as  an  independent 
student  (see  independent  student). 

Direct  loan:  A  loan  made  under  title 
IV-E  of  the  HEA  after  June  30. 1972.  that 
does  not  satisfy  the  definition  of 
"Perkins  loan." 

(Authority:  20  U.S.C.  1087aa  et  seq.) 

Enrolled:  The  status  of  a  student 
who — 

(1)  Has  completed  the  registration 
requirements  (except  for  the  payment  of 


tuition  and  fees)  at  the  inj 
she  is  attending;  or 

(2)  Has  been  admitted  t 
of  study  by  correspondem 
submitted  one  lesson,  con 
or  her  after  acceptance  fo 
and  without  the  help  of  a 
of  the  institution. 

Guaranteed  Student  Lo< 
Program  The  student  loai 
aothorized  by  title  IV-B  o 

(Authority:  20  U.S.C.  lOn  t 

HEA:  The  Higher  Educa 
1965,  as  amended. 

(Authority:  20  US.C.  1070 1 

Income  Contingent  Loai 
Program:  The  student  loai 
authorized  by  title  IV-D  o 

(Authority:  20  U.S.C  1067a 

Independent  student  A 
qualifies  as  an  independei 
under  section  4tlF(12)  of  1 
the  Pell  Grant  Program  an 
480(d)  of  the  HEA  for  all  ti 
rv,  HEA  programs. 

(Authority:  20  U.S.C  1070a- 
1087W). 

National  Defense  Stude 
Program:  The  student  loar 
authorized  by  title  II  of  thi 
Defense  Education  Act  of 

(Authority:  20  U.SjC  421-42 

National  Direct  Student 
Program:  The  student  loar 
authorized  by  title  IV-E  d 
between  July  1, 1972.  and  i 
1986. 

lAuthority:  20  U.S.C  108781 

Parent-  A  student's  natu 
adoptive  mother  or  father, 
includes  a  student's  legal ) 
has  been  appointed  by  a  c 
is  spedficalty  required  by 
use  his  or  her  own  resourc 
the  student 

Pell  Grant  Program:  The 
program  authorized  by  titl 
iheHEA. 

(Authority:  20U.S.C.  1070a) 

Perkins  loan:  A  loan  ma 
rV-E  of  the  HEA  to  cover  1 
attendance  for  a  period  of 
begiimiag  on  m  after  July  1 
individual  who  on  July  1, 1 
outstanding  balance  of  pn 
interest  owing  on  any  loan 
made  under  title  IV-E  of  t) 

(Auftority;  20  U.S.C  «»7aa 

Perkins  Loan  Pmgram:  1 
loan  program  authorized  b 
the  HEA  after  October  16. 

(Authority:  20  U.S.C.  1087aa 
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n  of  higher  education 

FR  600.4: 

Y  institution  of  higher 

led  in  34  CFR  600.5; 

iary  vocational 

led  in  34  CFR  600.6; 

school  as  defined  in 


is  revised  to  read  as 


finitions. 

g  definitions  are 
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ility  under  the  Higher 
965.  as  Amended,  34 
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?r  education 

'zed  accrediting 

iation 

program 

ational  institution 

>y  correspondence 


Proprietary  institution  of  higher 

education 
Recognized  equivalent  of  a  high  school 

diploma 
Secretary 

Six-month  training  program 
Vocational  school 

(b)  The  following  deHnitions  apply  to 
all  title  IV.  HEA  programs: 

Academic  year:  (1)  A  period  of  time  in 
which  a  full-time  student  is  expected  to 
complete  the  equivalent  of  at  least  two 
semesters,  two  trimesters,  or  three 
quarters  at  an  institution  that  measures 
academic  progress  in  credit  hours  and 
uses  a  semester,  trimester,  or  quarter 
system; 

(2)  A  period  of  time  in  which  a  full- 
time  student  is  expected  to  complete  at 
least  24  semester  hours  or  36  quarter 
hours  at  an  institution  that  measures 
academic  progress  in  credit  hours  but 
does  not  use  a  semester,  trimester,  or 
quarter  system;  or 

(3)  At  least  900  clock  hours  at  an 
institution  that  measures  academic 
progress  in  clock  hours. 

(Authority:  20  U.S.C.  1088) 

Award  year:  The  period  of  time  from 
July  1  of  one  year  through  June  30  of  the 
following  year. 

Campus-based  programs:  (1)  The 
Perkins  Loan  Program  (34  CFR  part  674); 

(2)  The  College  Work-Study  (CWS) 
Program  (34  CFR  part  675);  and 

(3)  The  Supplemental  Educational 
Opportunity  Grant  (SEOG)  Program  (34 
CFR  part  676). 

College  Work-Study  (CWS)  Program: 
The  part-time  employment  program  for 
students  authorized  by  title  IV-C  of  the 
HEA. 

(Authority:  42  U.S.C.  2751-2756b) 

Consolidation  Loan  Program:  The 
loan  program  authorized  by  title  IV-B  of 
the  HEA. 

(Authority:  20  U.S.C.  1078-3) 

Defense  loan:  A  loan  made  before  July 
1, 1972.  under  title  II  of  the  National 
Defense  Education  Act  of  1958. 

(Authority:  20  U.S.C.  421-429) 

Dependent  student:  Any  student  who 
does  not  qualify  as  an  independent 
student  (see  independent  student). 

Direct  loan:  A  loan  made  under  title 
IV-E  of  the  HEA  after  June  30, 1972,  that 
does  not  satisfy  the  definition  of 
"Perkins  loan." 

(Authority:  20  U.S.C.  1087aa  et  seq.] 

Enrolled:  The  status  of  a  student 
who — 

(1)  Has  completed  the  registration 
requirements  (except  for  the  payment  of 


tuition  and  fees)  at  the  institution  be  or 
she  is  amending;  or 

(2)  Has  been  admitted  into  a  program 
of  study  by  correspondence  and  haf 
submitted  one  lesson,  completed  by  him 
or  her  after  acceptance  for  enrollment 
and  without  the  help  of  a  representative 
of  the  inatitutian. 

Guaranteed  Student  Loan  (GSL) 
Program:  The  student  loan  program 
aothorired  by  title  IV-B  of  the  HEA. 

(Authority:  20  U.S.C.  lOn  et  seq.) 

HEA:  The  Higher  Education  Act  of 
1965.  «•  amended. 

(Authority:  20  U.S.C  1070  et  seq.) 

Income  Contingent  Loan  (ICL) 
Program:  The  student  loan  program 
authorized  by  title  IV-D  of  the  HEA, 

(Authority:  20  U.S.C  10B7a  etseq.) 

Independent  student  A  student  who 
qualifies  as  an  independent  student 
under  section  41lF(12)  of  the  HEA  for 
the  Pell  Grant  Program  and  section 
480(d)  of  the  HEA  for  all  the  other  title 
IV,  HEA  programs. 

(Authority:  20  U.S.C  1070a-e:  20  U.S.C. 
1087w). 

National  Defense  Student  Loan 
Program:  The  student  loan  program 
authorized  by  title  II  of  the  National 
Defense  Education  Act  of  195& 

(Authority:  20  U.SjC  421-429) 

National  Direct  Student  Loan  (NDSL) 
Program:  The  student  loan  program 
authorized  by  title  IV-E  of  the  HEA 
between  July  1. 1972.  and  October  16. 
1986. 

(Authority:  20  U.S.C  1087»a-1087ii) 

Parent-  A  student's  natural  or 
adoptive  mother  or  father.  A  parent  also 
includes  a  student's  legal  guardian  %vho 
has  been  appointed  by  a  court  and  who 
is  specificaWy  required  by  the  court  to 
use  his  or  her  own  resources  to  support 
the  student 

Pell  Grant  Program:  The  grant 
program  authorized  by  title  IV-A-l  of 
the  HEA. 

(Authority:  20U.S.C.  1070a) 

Perkins  loan:  A  loan  made  under  title 
IV-E  of  the  HEA  to  cover  the  cost  of 
attendance  for  a  period  of  enrollment 
beginning  on  or  after  July  1. 1987.  to  an 
individual  who  on  July  1. 1987.  had  no 
outstanding  balance  of  principal  or 
interest  owing  on  any  loan  previously 
made  under  title  IV-E  of  the  HEA. 

(Auftority;  20  U.S.C  1087aa  et  seq.) 

Perkins  Loan  Program:  The  student 
loan  prqgraiB  authorized  by  title  IV-E  sf 
the  HEA  after  October  16. 1986. 

(Autho^ty:  20  U.S.C  1087aa-10«7ii) 


PLUS  Program:  The  loan  program 
authorized  by  title  IV^  of  the  HEA. 

(Authority:  20  U.S.C.  1078-Z) 

Regular  student-  A  person  who  is 
enrolled  or  accepted  for  enrollment  at 
an  institution  for  the  purpose  of 
obtaining  a  degree,  certificate,  or  other 
recognized  educational  credential 
offered  by  that  institution. 

State:  Each  State  of  the  Union. 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia, 
Guam,  the  Northern  Mariana  Islands, 
the  Trust  Territory  of  the  Pacific  Islands, 
and  the  Virgin  Islands. 

(Authority:  ao  U.S.C  1141(b);  20  U.S.C 
1088(8):  20  U.S.C  1070d-32) 

State  Student  Incentive  Grant  (SSIG) 
Program:  The  graitt  program  authorized 
by  title  IV-A-3  of  the  HE.A. 

(Authority:  20  U5C  1070c  et  seg.) 

Supplemental  Educational 
Opportunity  Grant  (SEOG)  Program: 
The  grant  program  authorized  by  title 
IV-A-2  of  the  HEA. 

(Authority:  20  U.SC  lO'Ob  at  seq.) 

Supplemental  Loans  for  Students 
(SLS)  Program:  TTie  loan  program 
authorized  by  title  IV-B  of  the  HEA  and 
formerly  called  the  ALAS  Program. 

(Authority:  20  U.S.C  1078-1) 

US.  citizen  or  national:  (1)  A  citizen 
of  the  United  States:  or 

(2)  A  person  defined  in  the 
Immigration  and  Nationality  Act  8 
U.S.a  1101(a)(22),  wbo.  though  not  a 
citizen  of  the  United  States,  owes 
permanent  allegiance  to  the  United 
States. 

(Authority:  20  US.C  1101) 
(Authority:  20  U.S.C  1070  et  seq^  unless 
otherwise  noted] 


§668.7    (Anwntfed] 

7.  In  S  668.7  the  authority  citation  is 
amended  by  removing  the  term  "078-1- 
3"  and  addkig.  in  its  place,  the  term 
"1078-1-y. 

8.  Section  668.13  is  amended  by 
removing  the  word  "or"  after  the 
semicolon  in  paragraph  (c)(3);  removing 
the  period  in  paragraph  (c)(4](iii)(B]  and 
adding,  in  its  place,  a  semicolon;  and 
adding  new  paragraphs  tc)(5),  (d)(3).  (h), 
(i),  (j),  and  (k)  to  read  as  follows: 

§666.13    Factors  Of  financial 
rMponsMNIy. 

(c)  •  •  • 

(5)  A  person  acquires  ttie  ability  to 
affect  substantially  the  actions  of  the 
institutton,  and  the  fono%ving  conditions 
apply: 

(i)  On  or  before  the  date  that  the 
person  acquired  that  abiHty — 


(A)  The  person  had  the  ability  to 
affect  substantially  the  actions  of  a 
defunct  institution  within  90  days  of  the 
date  that  the  defunct  institution  became 
defunct;  or 

(B)  Any  member  or  members  of  the 
person's  family,  alone  or  together,  had 
the  ability  to  affect  sut»tantially  the 
actions  of  a  defunct  institution  within  90 
days  of  the  dale  that  the  defunct 
institution  became  defunct  and 

(ii)  The  person,  any  family  member 
referred  to  in  paragraph  (c)(5)(!)  of  this 
section,  or  the  defunct  institution — 

(A)  Owes  a  liability  on  improperly 
e^qiended  or  unspent  title  IV,  HEA 
program  funds  received  by  the  defunct 
institution  or  for  refunds  of  institutional 
charges  to  students  of  the  defunct 
institution;  and 

(B)  If  that  person,  family  member,  or 
defunct  institution  has  agreed  to  repay 
that  liability,  is  not  making  payments  in 
accordance  with  that  agreement 

W)  •  *  * 

(3)  Tile  Secretary  may  determine  thai 
an  institution  is  finandally  responsible 
even  if  it  would  otherwise  be  considered 
not  to  be  fmancially  responsible  under 
pai«gra|di  (c)(5)  of  this  section  if— 

(i)  The  institution  notifies  the 
Secretary,  in  accordance  with  34  CFR 
600.30,  that  the  person  acquired  the 
ability  to  affect  substantially  the  actions 
(rf  the  institution;  and 

(ii)(A)  The  person  repaid  to  the 
Secretary  a  portion  of  the  applicable 
liability,  and  the  portion  repaid  equals 
or  exceeds  the  greater  of — 

[t]  The  total  percentage  of  the 
ownership  interest  held  in  the  defunct 
institution  by  that  person  and  any 
member  or  members  of  that  person's 
family; 

[2]  The  total  percentage  of  the 
ownership  interest  held  in  the  defunct 
institution  by  any  member  or  members 
of  that  person's  family: 

(3)  The  total  percentage  of  the 
ownership  interest  held  in  the  defunct 
institutiim  that  that  person  and  any 
member  or  members  of  that  person's 
family  represented  under  a  voting  trust 
power  of  attorney,  proxy,  or  similar 
agreement 

{4)  Hw  totatl  percentage  of  the 
ownership  interest  held  in  the  defunct 
institution  that  any  member  or  members 
of  diat  person's  family  represented 
under  a  voting  trust  power  of  attorney, 
proxy,  or  similar  agreement  or 

{S\  Twenty-frve  percent  if  that  person 
or  any  member  of  that  person's  family 
was  a  member  of  the  board  of  directors, 
chief  executive  officer,  or  other 
execottve  officer  of  the  defunct 
institution  or  cAvn  entity  holding  at 
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least  a  25%  ownership  interest  in  the 
defunct  institution; 

(B)  The  applicable  liability  described 
in  paragraph  (c)(5)(iii)  of  this  section  is 
currently  being  repaid  in  accordance 
with  a  written  agreement  with  the 
Secretary;  or 

(C)  The  institution  demonstrates 
why— 

[1]  The  person  who  acquired  the 
ability  to  affect  substantially  the 
institution's  actions  should  nevertheless 
be  considered  to  lack  that  ability;  or 

[2]  The  person  who  acquired  the 
ability  to  affect  substantially  the 
institution's  actions  and  each  member  of 
that  person's  family  nevertheless  lacked 
the  ability  to  affect  substantially  the 
actions  of  the  defunct  institution  within 
90  days  of  the  date  that  that  institution 
became  defunct. 
*        *        *        •        • 

(h)  For  purposes  of  this  section,  a 
"defunct  institution"  is  an  institution 
that  permanently  closed  or  ceased  to 
provide  educational  programs  (except 
during  normal  vacation  periods). 

(i)  For  the  purposes  of  this  section,  an 
"ownership  interest"  is  a  share  of  the 
legal  or  beneficial  ownership  or  control 
of,  or  a  right  to  share  in  the  proceeds  of 
the  operation  of,  an  institution  or 
institution's  parent  corporation. 

(1)  The  term  ownership  interest 
includes,  but  is  not  limited  to — 

(A)  An  interest  as  tenant  in  common, 
joint  tenant,  or  tenant  by  the  entireties; 

(B)  A  partnership;  and 

(C)  An  interest  in  a  trust. 

(2)  The  term  ownership  interest  does 
not  include  any  share  of  the  ov\mership 
or  control  of.  or  any  right  to  share  in  the 
proceeds  of  the  operation  of — 

(A)  A  mutual  fund  that  is  regularly 
and  publicly  traded; 

(B)  An  institutional  investor;  or 

(C)  A  profit-sharing  plan,  provided 
that  all  employees  are  covered  by  the 
plan. 

(j)  For  the  purposes  of  this  section,  the 
Secretary  generally  considers  a  person 
to  have  the  ability  to  affect  substantially 
the  actions  of  an  institution  if  the 
person — 

(1)  Holds  at  least  a  25%  ownership 
interest  in  the  institution; 

(2)  Holds,  together  with  another 
member  or  members  of  his  or  her  family, 
at  least  a  25%  ownership  interest  in  the 
institution; 

(3)  Represents  under  a  voting  trust, 
power  of  attorney,  proxy,  or  similar 
agreement  a  person  who  holds  at  least  a 
25%  ownership  interest  in  the  institution; 

(4)  Represents  under  a  voting  trust, 
power  of  attorney,  proxy,  or  similar 
agreement  two  or  more  persons  who 
together  hold  at  least  a  25%  ownership 
interest  in  the  institution; 


(5)  Together  with  another  member  or 
members  of  his  or  her  family,  represents 
under  a  voting  trust,  power  of  attorney, 
proxy,  or  similar  agreement  a  person 
who  holds,  or  two  or  more  persons  who 
together  hold,  at  least  a  25%  ownership 
interest  in  the  institution;  or 

(6)  Is  a  member  of  the  board  of 
directors,  the  chief  executive  officer,  or 
other  executive  officer  of — 

(i)  The  institution;  or 

(ii)  An  entity  that  holds  at  least  a  25% 
ownership  interest  in  the  institution. 

(k)  For  the  purposes  of  this  section, 
the  Seeretary  considers  a  member  of  a 
person's  family  to  be  a  parent,  sibling, 
spouse,  or  child;  spouse's  parent  or 
sibling;  or  sibling's  or  child's  spouse. 

9.  Section  668.20  is  amended  by 
removing  the  word  "or"  after  the 
semicolon  in  paragraph  {c)(l);  removing 
the  period  in  paragraph  (c)(2)  and 
adding,  in  its  place,  the  term  ";  or";  and 
revising  the  section  heading  and  adding 
a  new  paragraph  (c)(3)  to  read  as 
follows; 

§  668.20    Limitations  on  remedial 
coursework  that  Is  eligible  for  Title  IV,  HEA 
program  assistance. 

***** 

(c)  *  *  ♦ 

(3)  Except  for  a  course  in  English  as  a 
second  language,  the  educational  level 
of  instruction  provided  in  that  course  is 
below  the  secondary  level.  For  purposes 
of  this  section,  the  Secretary  considers  a 
course  to  be  below  the  secondary  level 
if  any  of  the  following  entities  determine 
that  course  to  be  below  the  secondary 
level; 

(i)  The  State  agency  that  legally 
authorized  the  institution  to  provide 
postsecondary  education. 

(ii)  In  the  case  of  an  accredited  or 
preaccredited  institution,  the  nationally 
recognized  accrediting  agency  or 
association  that  accredits  or 
preaccredits  the  institution. 

(iii)  In  the  case  of  a  public 
postsecondary  vocational  institution 
that  is  approved  by  a  State  agency 
recognized  for  the  approval  of  public 
postsecondary  vocational  education,  the 
State  agency  recognized  for  the 
approval  of  public  postsecondary 
vocational  education  that  approves  the 
institution. 

(iv)  The  institution. 

*  •         •         •        • 

10.  In  §  668.23.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  668.23    Audits,  records,  and  examination. 

•  •         •         *         • 

(b)  An  institution  that  participates  in 
any  title  IV,  HEA  program  shall 
cooperate  with  an  independent  auditor, 
the  Secretary,  the  Education 


Department's  Inspector  General,  and  the 
Comptroller  General  of  the  United 
States,  or  their  authorized 
representatives,  in  the  conduct  of  audits, 
investigations,  and  program  reviews 
authorized  by  law.  "This  cooperation 
must  include — 

(1)  Providing  timely  access,  for 
examination  and  copying,  to  the  records 
(including  computerized  records) 
required  by  the  applicable  regulations 
and  to  any  other  pertinent  books, 
documents,  papers,  computer  programs, 
and  records;  and 

(2)  Providing  reasonable  access  to 
personnel  associated  with  the 
institution's  administration  of  the  title 
IV,  HEA  programs  for  the  purpose  of 
obtaining  relevant  information.  In 
providing  reasonable  access,  the 
institution  shall  not — 

(i)  Refuse  to  supply  any  relevant 
information; 

(ii)  Refuse  to  permit  interviews  with 
those  personnel  that  do  not  include  the 
presence  of  representatives  of  the 
institution's  management;  and 

(iii)  Refuse  to  permit  interviews  with 
those  personnel  that  are  not  tape 
recorded  by  the  institution. 


§668.44    [Amended] 

11.  In  §  668.44,  paragraphs  (c)  through 
(f)  are  removed,  and  paragraph  (a)(3)  is 
amended  by  removing  the  term 

"§  668.21"  and  adding,  in  its  place,  the 
term  "§  668.22". 

§668.51    [Amended] 

12.  Section  668.51  is  amended  by 
removing  the  words  "Pilot"  and  "Pilot" 
everywhere  that  they  appear  in 
paragraph  (c),  and  removing  the  term 
"1990-91"  in  paragraph  (c)(1)  and 
adding,  in  its  place,  the  term  "1993-94". 

13.  Section  668.90  is  amended  by 
removing  the  word  "or"  after  the 
semicolon  in  paragraph  (a)(3)(i); 
removing  the  period  at  the  end  of 
paragraph  (a)(3)(ii)  and  adding,  in  its 
place,  a  semicolon;  removing  the  period 
at  the  end  of  paragraph  (a)(3)(iii)  and 
adding,  in  its  place,  a  semicolon;  and 
adding  new  paragraphs  (a)(3)  (iv)  and 
(v)  to  read  as  follows: 

§  668.90    Initial  and  final  decisions- 
Appeals. 

(a)  *  *  * 

(3)  •  •  * 

(iv)  In  a  termination  action  taken 
against  an  institution  based  on  the 
grounds  that  an  institution  has  failed  to 
comply  with  the  requirements  of 
§  668.23(c)(4).  the  administrative  law 
judge  must  find  that  the  termination  is 
warranted;  or 


(v)  In  a  termination  actioi 
institution  based  on  the  groi 
institution  is  not  Financially 
under  S  66ai3(c)(5).  the  adn 
law  judge  must  find  that  the 
is  warranted  unless  the  inst 
demonstrates  that  all  applic 
conditions  described  in  S  66 
have  been  met. 


§668.95    [Am«nd*d] 

14.  In  9  668.95.  paragraph  I 
amended  by  removing  the  te 

Appendix  A  to  Part  668  [Res 

15.  Appendix  A  to  part  661 
and  reserved. 
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Department's  Inspector  General,  and  the 
Comptroller  General  of  the  United 
States,  or  their  authorized 
representatives,  in  the  conduct  of  audits, 
investigations,  and  program  reviews 
authorized  by  law.  This  cooperation 
must  include — 

(1)  Providing  timely  access,  for 
examination  and  copying,  to  the  records 
(including  computerized  records) 
required  by  the  applicable  regulations 
and  to  any  other  pertinent  books, 
documents,  papers,  computer  programs, 
and  records;  and 

(2)  Providing  reasonable  access  to 
personnel  associated  with  the 
institution's  administration  of  the  title 
IV,  HEA  programs  for  the  purpose  of 
obtaining  relevant  information.  In 
providing  reasonable  access,  the 
institution  shall  not — 

(i)  Refuse  to  supply  any  relevant 
information; 

(ii)  Refuse  to  permit  interviews  with 
those  personnel  that  do  not  include  the 
presence  of  representatives  of  the 
institution's  management;  and 

(iii)  Refuse  to  permit  interviews  with 
those  personnel  that  are  not  tape 
recorded  by  the  institution. 
***** 

§668.44    [Amended] 

11.  In  §  668.44.  paragraphs  (c)  through 
(f)  are  removed,  and  paragraph  (a)(3)  is 
amended  by  removing  the  term 

"§  668.21"  and  adding,  in  its  place,  the 
term  "§  668.22". 

§  668.51    [Amended] 

12.  Section  668.51  is  amended  by 
removing  the  words  "Pilot"  and  "Pilot" 
everywhere  that  they  appear  in 
paragraph  (c),  and  removing  the  term 
"1990-91"  in  paragraph  (c)(1)  and 
adding,  in  its  place,  the  term  "1993-94". 

13.  Section  668.90  is  amended  by 
removing  the  word  "or"  after  the 
semicolon  in  paragraph  (a)(3)(i); 
removing  the  period  at  the  end  of 
paragraph  (a)(3)(ii)  and  adding,  in  its 
place,  a  semicolon;  removing  the  period 
at  the  end  of  paragraph  (a)(3)(iii)  and 
adding,  in  its  place,  a  semicolon;  and 
adding  new  paragraphs  (a)(3)  (iv)  and 
(v)  to  read  as  follows: 

§  668.90    Initial  and  final  decisions- 
Appeals. 

(a)  *  *  * 

(3)  •  *  * 

(iv)  In  a  termination  action  taken 
against  an  institution  based  on  the 
grounds  that  an  institution  has  failed  to 
comply  with  the  requirements  of 
§  668.23(c)(4),  the  administrative  law 
judge  must  find  that  the  termination  is 
warranted;  or 


(v)  In  a  termination  action  against  an 
institution  based  on  the  grounds  that  the 
institution  is  not  financially  responsible 
under  S  66ai3(c)(5),  the  administraUve 
law  judge  must  find  that  the  termination 
is  warranted  unless  the  institution 
demonstrates  that  all  applicable 
conditions  described  in  5  668.13(d)(3) 
have  been  met. 


§668.95    [Ain«nd*d] 

14.  In  S  868.95,  paragraph  (b)(l){ii)  is 
amended  by  removing  the  term  "or  683". 

Appendix  A  to  Part  668  [Reserved] 

15.  Appendix  A  to  part  668  is  removed 
and  reserved. 

[FR  Doc.  91-18052  Filed  7-30-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
[ID  8355] 
RIN  1545-AH26 

Treatment  of  Partnership  Uabilities 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations,  relating  to 
treatment  of  partnership  liabilities,  that 
amend  §  1.752-4T.  The  temporary 
regulations  reflect  changes  to  the 
applicable  tax  law  made  by  section  79 
of  the  Tax  Reform  Act  of  1984.  The  text 
of  the  temporary  regulations  set  forth  in 
this  document  also  serves  as  the  text  of 
the  proposed  regulations  cross- 
referenced  in  the  notice  of  proposed 
rulemaking  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

dates:  The  amendments  to  §  1.752-4T 
are  effective  as  of  December  29, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  A.  Berman  at  (202)  566-3440  (not  a 
toll-free  number). 
SUPPtfMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  regulation  is  being  issued  without 
prior  notice  and  public  procedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  For  this 
reason,  the  collection  of  infcrmation 
contained  in  this  regulation  has  been 
reviewed  and,  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  cootrol  number 
1545-loga  The  estimated  annual  burden 
per  respondent  varies  from  3  minutes  to 
8  minutes,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  5  minutes. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumstances. 

For  further  information  concerning 
this  collection  of  information,  and  where 
to  submit  comments  on  this  collection  of 
information,  the  accuracy  of  the 
estimated  burden  and  suggestions  for 
reducing  this  burden,  please  refer  to  the 
preamble  to  the  cross-reference  notice 
of  proposed  rulemaking  published  In  the 


Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

Background 

Proposed  and  temporary  regulations 
under  section  752  were  published  on 
December  30, 1988.  and  amended  on 
November  21, 1989  ("temporary 
regulations").  This  document  amends 
the  temporary  regulations  in  response  to 
comments  with  respect  to  the  temporary 
regulations.  New  proposed  regulations 
are  issued  concurrently  with  this 
amendment  to  the  temporary 
regulations.  The  temporary  regulations 
added  by  this  document  will  remain  in 
effect  until  superseded  by  later 
temporary  or  final  regulations  relating  to 
these  matters. 

Explanation  of  Provisions 

The  effective  dates  in  the  temporary 
regulations  are  amended  in  three 
respects.  First,  partnerships  are  given 
another  opportunity  to  elect  to  apply  the 
temporary  regulations  as  of  the  First 
taxable  year  of  the  partnership  ending 
after  December  29, 1988,  to  all  liabilities 
to  which  the  temporary  regulations  did 
not  otherwise  apply.  The  election  is 
made  by  filing  a  statement  with  an 
amended  partnership  return  for  the  first 
taxable  year  of  the  partnership  ending 
after  December  29, 1988.  As  a  result,  if  a 
partnership  makes  the  election. 
adjustments  may  be  necessary  on 
subsequent  partnership  returns. 

Second,  a  transitional  election  has 
been  added  for  partnerships  to  elect  to 
apply  the  temporary  regulations  to 
liabilities  incurred  or  assumed  by  the 
partnership  on  or  after  December  28. 
1991  and  before  January  1. 1992. 

Finally,  for  purposes  of  applying  the 
effective  date  rules,  the  temporary 
regulations  clarify  that  a  termination  of 
a  partnership  under  section  708{bIflJ(B) 
will  not  cause  any  partnership  liabilities 
incurred  or  assumed  prior  to  the 
termination  to  be  treated  as  incurred  or 
assumed  on  the  date  of  the  termination. 
Drafting  Information 

The  principal  author  of  these 
regulations  is  Mary  A.  Berman  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  1.751-1 
Through  1.755-2T 

Income  taxes. 
Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 


FART  1 -INCOME  TAX,  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 

Aalhority:  26  U.S.C.  7805  •  *  *. 

S1.752-0T    [Amended] 

Par.  2.  Section  1.752-OT  is  amended  as 
follows: 

1.  The  captions  listed  under  "§  1.752- 
4T Effective  dates  and  transition  rules 
(temporaryr  are  revised  to  read  as 
follows: 

§  J.  752-4T   Effective  dates  and  transition 
rules  (temporary). 

(a)  In  general. 

(b)  Partner  loans  and  guarantees. 

(c)  Duty  of  consistency. 

(d)  Election. 

(1)  In  general. 

(2]  Transitional  election. 

(3)  Time  and  manner  of  election. 

(e)  Coordination  with  amendments  to 
section  704(b)  regulations. 

(f)  Effect  of  sections  708(b)(1)(B) 
termination  on  determining  date  liabilities 
are  Incurred. 

(g)  Cross  reference. 

91.7S2-4T    [Amended] 

Par.  3.  Section  1.752-4T  is  amended  as 
follows: 

1.  Paragraph  (d)(2)  is  redesignated  as 
paragraph  (d)(3)  and  revised  and  new 
paragraph  (d)(2)  is  added  as  set  forth 
below. 

2.  Paragraph  (f)  is  redesignated  as 
paragraph  (g)  and  the  following  new 
paragraph  (0  is  added  as  set  forth 
below. 

9  1.752-4T    Effective  dates  and  transition 
nitoe  (temporary). 

*        *        *        •        « 

(d)  *  •  • 

(2)  Transitional  election.  A 
partnership  may  elect  to  apply  the 
provisions  of  §§  1.752-lT,  -2T.  and  -3T 
to  liabilities  incurred  or  assumed  by  the 
partnership  on  or  after  December  28, 
1991  but  before  January  1, 1992. 

(3)  Time  and  manner  of  election.  An 
election  under  paragraph  (d)(1)  of  this 
section  is  made  by  attaching  a  written 
statement  to  the  amended  partnership 
return  for  the  first  taxable  year  of  the 
partnership  ending  after  December  29, 
1988.  An  election  under  paragraph  (d)(2) 
of  this  section  is  made  by  attaching  a 
written  statement  to  the  partnership 
return  for  the  first  taxable  year  of  the 
partnership  ending  on  or  after  December 
28, 1991.  A  written  statement  required 
pursuant  to  this  paragraph  (d)(3)  must 
include  the  name,  address,  and  taxpayer 
idmtification  number  of  the  partnership 
making  the  statement  and  contain  a 
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PART  1-INCOME  TAX,  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31. 1953 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 
Authority:  26  U.S.C.  7805  *  *  *. 

S1.752-0T    [Amended] 

Par.  2.  Section  1.752-OT  is  amended  as 
follows: 

1.  The  captions  listed  under  "§  1.752- 
4T Effective  dates  and  transition  rules 
(temporaryr  are  revised  to  read  as 
follows: 

§  1. 752-4T   Effective  dates  and  transition 
rules  (temporary). 

(a)  In  general. 

(b)  Partner  loans  and  guarantees. 

(c)  Duty  of  consistency. 

(d)  Election. 

(1)  In  general. 

(2)  Transitional  election. 

(3)  Time  and  manner  of  election. 

(e)  Coordination  with  amendments  to 
section  704(b)  regulations. 

(f)  Effect  of  sections  708(b)(1)(B) 
termination  on  determining  date  liabilities 
are  incurred. 

(g)  Cross  reference. 

91.752-4T    [Amended] 

Par.  3.  Section  1.752-4T  is  amended  as 
follows: 

1.  Paragraph  (d)(2)  is  redesignated  as 
paragraph  (d)(3)  and  revised  and  new 
paragraph  (d)(2)  is  added  as  set  forth 
below. 

2.  Paragraph  (f)  is  redesignated  as 
paragraph  (g)  and  the  following  new 
paragraph  (f)  is  added  as  set  forth 
below. 

9  1.752-4T    Effective  dates  and  transition 
t  (temporary). 


(d)  *  •  * 

(2)  Transitional  election.  A 
partnership  may  elect  to  apply  the 
provisions  of  §§  1.752-lT.  -2T.  and  -3T 
to  liabilities  incurred  or  assumed  by  the 
partnership  on  or  after  December  28. 
1991  but  before  January  1. 1992. 

(3)  Time  and  manner  of  election.  An 
election  under  paragraph  (d)(1)  of  this 
section  is  made  by  attaching  a  written 
statement  to  the  amended  partnership 
return  for  the  first  taxable  year  of  the 
partnership  ending  after  December  29, 
1988.  An  election  under  paragraph  (d)(2) 
of  this  section  is  made  by  attaching  a 
written  statement  to  the  partnership 
return  for  the  first  taxable  year  of  the 
partnership  ending  on  or  after  December 
28. 1991.  A  written  statement  required 
pursuant  to  this  paragraph  (d)(3)  must 
include  the  name,  address,  and  taxpayer 
identification  number  of  the  partnership 
making  the  statement  and  contain  a 


declaration  that  an  election  is  being 
made  under  this  paragraph  (d). 

ff)  Effect  (^section  JOBfbJdMBJ 
termination  on  determining  date 
liabilities  are  incurred  or  assumed.  For 
purposes  of  applying  this  section,  a 
termination  of  a  partnership  under 
section  708(b)(1)(B)  wlU  not  cause 
partnership  liabilities  incurred  or 
assumed  prior  to  the  termination  to  be 


treated  as  incurred  or  assumad-on  the 
date  of  the  termination. 


PART  602-OMB  CONTROL  MUMBERS 
UNDER  THE  PAfCRWORK 
REDUCTION  ACT 

Par.  4.  The  authority  Tor  part:602 
continues  1o  read  as  follows: 

Authority:  26  U3;C  7805. 


{602.101    tAmawdad] 

Par.  5.  Section  602.101(c)  continues  to 
read  as  follows: 

"1.752-4T istf-iam' 

Fred  T.  Goldbets.  Jr., 
Commissioner  of  Internal  Revenue. 

Approved:  July  12. 1991. 
Kenneth  W.  Gldaoa. 
Assistant  Secretary  of  the  Treasury 
(FR  Doc.  91-17M6^1ed  7-2ft-«l;  2:27  pirt| 
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'^     DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
(PS-229-S41 
RIN  1545-AP75 

Treatment  of  Partnership  Liabilities 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Refister,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations 
concerning  the  treatment  of  partnership 
liabilities.  The  temporary  regulations 
reflect  changes  to  the  applicable  tax  law 
made  by  section  79  of  the  Tax  Reform 
Act  of  1984.  The  text  of  the  temporary 
regulations  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

dates:  Written  comments  must  be 
received  by  September  9. 1991.  Requests 
to  appear  and  outlines  of  oral  comments 
for  the  public  hearing  scheduled  for 
September  17. 1991,  at  10  a.m.  must  be 
received  by  September  3. 1991.  See 
notice  of  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
ADDRESSES:  Send  comments,  requests  to 
appear  at  the  public  hearing,  and 
outlines  to:  Internal  Revenue  Service. 
P.O.  Box  7604.  Ben  Franklin  Station, 
attn:  CC:CORP:T:R  {PS-229-84).  room 
5228.  Washington.  DC  20044.  The  public 
hearing  will  be  held  in  room  2615. 
Internal  Revenue  Building.  1111 
Constitution  Avenue.  NW..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  hearing,  Felicia  Daniels, 
Regulations  Unit  (202)  377-9231  (not  a 
toll-free  number);  concerning  a 
particular  regulation  section.  Mary  A. 
Berman  at  (202)  566-3440  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504  (h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs. 


Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer.  T:FP. 
Washington.  DC  20224. 

The  collection  of  information  in  these 
regulations  is  in  §  1.752-4T.  This 
information  is  required  by  the  Internal 
Revenue  Service  to  administer  section 
752.  This  information  will  be  used  to 
determine  whether  partners  or 
partnerships  are  complying  with  section 
752  and  the  regulations  thereunder.  The 
respondents  are  partnerships  who  wish 
to  make  the  election  under  §  1.752- 
4T(d). 

The  following  estimates  are  an 
approximation  of  the  average  time 
expected  to  be  necessary  for  a 
collection  of  information.  They  are 
based  on  such  information  as  is 
available  to  the  Internal  Revenue 
Service.  Individual  respondents  may 
require  greater  or  less  time,  depending 
on  their  particular  circumstances. 

Estimated  total  annual  reporting 
burden:  417  hours. 

The  estimated  annual  burden  per 
respondent  varies  from  3  minutes  to  8 
minutes,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  5  minutes. 

Estimated  number  of  respondents: 
5.000. 

Estimated  frequency  of  responses:  1. 

Background 

The  temporary  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  752  of  the  Internal 
Revenue  Code  of  1986. 

For  the  text  of  the  temporary 
regulations,  see  T.D.  8355.  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
explains  the  amendments  to  the 
regulations. 

Proposed  regulations  (PS-49-91) 
issued  concurrently  with  this 
amendment  to  the  temporary  regulations 
are  to  be  effective  for  liabilities  incurred 
or  assumed  on  or  after  December  28. 
1991.  When  the  proposed  regulations  are 
finalized,  the  Internal  Revenue  Service 
intends  to  withdraw  the  temporary 
regulations  effective  December  27. 1991. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 


these  regulations,  and.  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Code,  these  proposed  regulations 
will  be  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Conunents  and  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
on  September  17. 1991.  beginning  at  10 
a.m.  See  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Fred  T.  Goldberg,  Jr., 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  91-17946  Filed  7-26-91:  2:27  pmj 
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RIN  1545-AP76 

Treatment  of  Partnership  Liabilities 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
treatment  of  partnership  liabilities.  The 
proposed  regulations  reflect  changes  to 
the  applicable  tax  law  made  by  section 
79  of  the  Tax  Reform  Act  of  1984.  The 
proposed  regulations  affect  partnerships 
and  their  partners,  and  are  necessary  to 
provide  them  with  guidance  needed  to 
comply  with  the  applicable  tax  law. 
DATES:  Written  comments  must  be 
received  by  September  9. 1991.  Requests 
to  appear  and  outlines  of  oral  comments 
for  the  public  hearing  scheduled  for 
September  17, 1991.  at  10  a.m.  must  be 
received  by  September  3, 1991 .  See 
notice  of  hearing  published  el  lewhere  in 
this  issue  of  the  Federal  Register. 

ADDRESSES:  Send  comments,  requests  to 
appear  at  the  public  hearing,  and 
outlines  to:  Internal  Revenue  Service. 
P.O.  Box  7604,  Ben  Franklin  Station, 
attn:  CC:CORP:T:R  (PS-229-84),  room 
5228.  Washington.  DC  20044.  The  public 
hearing  will  be  held  in  room  2615. 
Internal  Revenue  Building.  1111 


Constitution  Avenue.  NW, 
DC. 
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these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Code,  these  proposed  regulations 
will  be  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Conunents  and  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies]  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
on  September  17, 1991,  beginning  at  10 
a.m.  See  notice  of  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Fred  T.  Goldberg,  If.. 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  91-17946  Filed  7-26-91;  2:27  pm] 
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RIN  1545-AP76 

Treatment  of  Partnership  Liabilities 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
treatment  of  partnership  liabilities.  The 
proposed  regulations  reflect  changes  to 
the  applicable  tax  law  made  by  section 
79  of  the  Tax  Reform  Act  of  1984.  The 
proposed  regulations  affect  partnerships 
and  their  partners,  and  are  necessary  to 
provide  them  with  guidance  needed  to 
comply  with  the  applicable  tax  law. 
DATES:  Written  comments  must  be 
received  by  September  9, 1991.  Requests 
to  appear  and  outlines  of  oral  comments 
for  the  public  hearing  scheduled  for 
September  17, 1991,  at  10  a.m.  must  be 
received  by  September  3, 1991.  See 
notice  of  hearing  published  el  lewhere  m 
this  issue  of  the  Federal  Register. 

ADDRESSES:  Send  comments,  requests  to 
appear  at  the  public  hearing,  and 
outlines  to:  Internal  Revenue  Service, 
P.O.  Box  7604.  Ben  Franklin  Station, 
attn:  CC:CORP:T:R  (PS-229-84),  room 
5228,  Washington,  DC  20044.  The  public 
hearing  will  be  held  in  room  2615, 
Internal  Revenue  Building,  1111 


Constitution  Avenue,  NW.,  Washmgton, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  hearing,  Felicia  Daniels, 
Regulations  Unit,  (202)  377-9231  (not  a 
toll-free  number);  concerning  a 
particular  regulation  section,  Mary  A. 
Herman  at  (202)  586-3440  (not  a  toll-free 
number). 

SUPPLKMENTARV  INFORMATION: 
Paperworiclteducticm  Aot 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of -Management  and  Budget  for 
review  in  accoi^ance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S:C.  3504  (h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Officeof Management  and 
Bucket,  attention:  Desk 'Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs. 
Washington.  IK]  2O5G0,  with  copies  to 
the  Internal -Revenue 'Service,  attn:  IRS 
Reports  Clearance  Officer.  TJT?, 
Washington,  DC  20224. 

The  collection  of  information  in  these 
proposed  regulations  is  ini  1.752-5. 
This  information  is  required  by  the 
Internal  Revenue  Service  to  administer 
section  752.  This  information  will  be 
used  to  determine  whether  partners  or 
partnerships  are  complying  with  section 
752  and  the  regulations  thereunder.  The 
respondents  are  .partnerships  who  wish 
to  make  the  election  under  fi  1.752-5(b). 

The  following  estimates  are  an 
approximation  of  the  average  time 
expected  to  be  necessary  ior  a 
collection  of  information.  They  are 
based  on  such  Information  as  is 
available  to  the  Internal  Revenue 
Service.  Individual  respondents  may 
require  greater  or  less  time,  depending 
on  their  particular  circumstances. 

Estimated  total  annual  reporting 
•burden:  fl?  hours. 

The  estimated  annual  burden  per 
respondent  varies  from  3  minutes  to  8 
minutes,  depending  on  individual 
circinnstances,  wl^  an  estimated 
average  of  5  minutes. 

Estimated  number  of  respondents: 
5,000. 

Estimated  frequency  of  responses:  1. 

Introduction 

This  document  proposes  to  add  new 
regulation  S§  1752-0  through  1.753^  1o 
the  Income  Tax  Regulations  (26CFR 
part  1)  under  section  752  of  the  Internal 
Revenue  Code  of  1986  and  to  remove 
existing  ^  l;752-<JT1hroughl.752-4T. 

Background 

'Propoaed  end  temporary  regUlstione 
undertection  752 -were  ptibli^ed  on 


December  SO.  1988.  and  amended  on 
November  21. 1989  ("temporary 
regulations").  This  document  simplifies 
the  temporary  regulations  and  addresses 
several  issues  raised  by  commentators 
with  respect  to  the  temporary 
regulations.  The  major  substantive 
changes  incorporated  in  the  proposed 
regulations  are  discussed  in  part  III  of 
the  explanation  section  of  this 
docimient. 

Explanation  of  Provisions 

/.  Sharing  Jiecourse  Liabilities 

The  proposed  regulations  pro\ide  that 
a  partnership  liability  is  a  recourse 
liability  to  the  extent  that  any  partner 
bears  the  economic  risk  of  loss  for  that 
liability,  and  a  partner's  share  of  any 
recourse  liability  of  the  partnership 
equals  the  portion,  if  any,  of  the 
economic  risk  of  loss  for  the  liability 
that  is  borne  by  the  partner.  The 
proposed  regulations  also  provide  that  a 
partner  bears  the  economic  risk  of  loss 
for  a  partnership  liability  to  the  extent 
that  the  partner  or  related  person  would 
be  obligated  to  make  a  payment  with 
respect  to  a  partnership  liability  (and 
would  not  be  entitled  to  be  reimbursed 
for  the  contribution  or  payment  by 
another  partner,  a  person  related  to 
another  partner,  or  the  partnership)  if 
the  partnership  constructively 
liquidates.  In  a  constructive  liquidation 
the  following  events  are  deemed  to 
occur  (A)  all  of  the  partnership^ 
liabilities  become  due  and  payable  in 
full,  (B)  all  of  the  partnership's  assets 
(including  money)  become  worthless, 
.(C)  the  partnership  disposes  of  all  of  its 
assets  in  a  fuUy  taxable  transaction  for 
no  con8ideration(other  than  relief  from 
certain  liabilities),  (D)  the  partnership 
■allocates  its  items  of  income,  gain,  loss, 
deduction,  and  credit  for  the  year  among 
the  partners,  and  (E)  the  partnership 
completely  liquidates.  The  constructive 
liquidation  is  a  means  of  testing  who 
bears  the  economic  risk  of  loss  for  a 
partnership  liability  taking  into  account 
the  maimer  in  which  the  partners  have 
agreed  to  share  economic  losses  relating 
to  the  liabilities  of  the  partnership  under 
all  the  arrangements  among  the 
partners,  related  persons,  and  the 
partnership. 

M.Shating.Nonr9aour»e:LiabUttiee 

The  proposed  regulations  provide 
that  if  no  partner  bears  the  economic 
risk  of  loss  for  a  partnership  liability, 
<the  liability  is  a  nom^ecourse  liability  of 
thepartnership.  The  partners  generally 
share  nonrecourse  liabilities  fai 
accordance  with  their  interests  in 
partnership  profits.  "However,  the 
proposed  regiilations  requirethat  the 


nonreoourse  liabilitieS'OT  a  partnership 
be  allocated  among  the  partners  first  to 
reflect  the  partners'  shares  of  any 
partnership  minimum  gain  (within  the 
meaning  of  section  704(b))  and  any  tax 
gain  that  would  be  allocated  to  Ihe 
partners  under  section  704(c)  (or  in  the 
same  manner  as  section  704(c)  in 
connection  with  a  revaluation  of 
partnership  property)  if  the  partnership 
disposed  of  (in  a  taxable  transaction)  all 
partnership  property  subject  to  one  or 
more  nonrecourse  liabilities  of  the 
partnership  in  filll  satisfaction  of  the 
liabilities  and  for  no  other 
consideration. 

///.  Modifiaatione  To  Temporary 
Regulations 

The  proposed  regulations  reflect 
several  modifications  of  rules  found  in 
the  temporary  regulations  in  response  to 
comments  received  on  the  temporary 
regulations. 

A.  General  Anti-abuse  Jlules 

A  new  section,  "Anti-abuse  rules," 
has  been,  added  which  provides  a 
generalTulethat  an  obligation  of  a 
partner  or  related  person  io  make  a 
payment  may  be  disregarded  or  treated 
as  an  obligation  of  another  person  if  the 
facts  and'Circumstances  indicate  thota 
principal  purpose  of  an  arrangement 
between  the  parties  is  to  eliminate  the 
partner's  economic  risk  of  loss  with 
respectio  that  obligation  or  create  the 
appearance  c^-the  partner  or  related 
person  bearing  the  economic  riAk  of  loss 
when,  in  fact,  the  substance  of  the 
arrangement  is  otherwise. 

B.  Guarantee  of  Interest  Rule 

Section  1.75a-1T(d)(3)(v)  oT  the 
temporary  regulations  contains  a 
guarantee  of  interest  rule.  This  rule 
generally  provides  that  If  one  or  more 
partners  guarantee  the  payment  Of  more 
than  20  percent  of  the  total  interest  Ihat 
accrues  on  an  otherwise  nonrecourse 
partnership  liability  during  its  term,  the 
loan  is  deemed  to  be  recourse  to  those 
partners  to  the  extent  oT  the  present 
value  of  the  guaranteed  future  interest 
payments.  The  proposed  regulations 
retain  the  guarantee  of  interest  rule,  but 
increase  the  threshold  percentage  from 
20  percent  to  25  percent  to  better 
coordinate  the  general  rule  with  the  safe 
harbor  discussed  below.  The  guarantee 
of  interest  rule  applies  when  a  partner 
or  related  person  has  guaranteed  more 
than  25  percent  of  the  total  interest  that 
accrues,  and  the  nile  continues  to  app^ 
even  ifthe  total  guaranteed  interest  falls 
below'the  initial  25  percent  threshold. 
The  proposed  regulations  also  add  a 
safeliai'bor.  providing  that  a  guarantee 
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of  interest  for  a  period  not  in  excess  of 
the  lesser  of  five  years  or  one-third  of 
the  term  of  the  loan  is  not  subject  to  the 
general  rule.  Finally,  the  rule  is  clarified 
with  respect  to  its  application  when  the 
interest  rate  varies. 

C.  Valuation  of  Pledged  Property 

The  proposed  regulations  revise  the 
rule  concerning  the  valuation  of  pledged 
assets  in  §  1.752-lT(d)(3)(ii)  of  the 
temporary  regulations.  Under  the 
temporary  regulations,  the  value  of 
property  with  a  readily  ascertainable 
fair  market  value  is  recomputed  from 
time  to  time  over  the  life  of  the  loan,  but 
the  value  of  property  without  a  readily 
ascertainable  fair  market  value  is 
computed  only  at  the  time  of  the  pledge. 
Under  the  proposed  regulations,  the 
value  of  all  pledged  property  is  the  fair 
market  value  of  the  property  at  the  time 
of  the  pledge. 

D.  De  Minimis  Rule 

The  de  minimis  rule  in  §  1.752- 
lT(d)(3)(vii)  of  the  temporary 
regulations  provides  an  exception  to  the 
general  economic  risk  of  loss  rule.  Under 
the  de  minimis  rule,  a  partner  is  not 
treated  as  bearing  the  economic  risk  of 
loss  with  respect  to  a  nonrecourse  loan 
made  by  the  partner  or  related  person  if 
the  partner  owns  a  ten  percent  or  less 
interest  in  each  item  of  income,  gain, 
loss,  deduction,  or  credit  of  the 
partnership  and  the  loan  constitutes 
qualified  nonrecourse  financing  within 
the  meaning  of  section  465(b)(6) 
(determined  without  regard  to  the  type 
of  activity  financed).  The  proposed 
regulations  expand  this  rule  to  include 
certain  guarantees  by  partners  or 
related  persons.  Under  the  expanded 
rule,  a  partner  is  not  treated  as  bearing 
the  economic  risk  of  loss  with  respect  to 
a  guarantee  of  a  partnership 
nonrecourse  loan  by  the  partner  or 
related  person  if  the  guarantor's  interest 
in  each  partnership  item  of  income,  gain, 
loss,  deduction,  or  credit  for  any  taxable 
year  is  ten  percent  or  less,  and  the  loan 
would  meet  the  requirements  of  section 
465(b)(6)  (determined  without  regard  to 
the  type  of  activity  financed)  if  the 
guarantor  had  made  the  loan  to  the 
partnership. 

E.  Partner's  Share  of  Nonrecourse 
Liabilities 

The  proposed  regulations  require  that 
the  nonrecourse  liabilities  of  a 
partnership  be  allocated  among  the 
partners  first  to  reflect  the  partners' 
shares  of  any  partnership  minimum  gain, 
then  to  reflect  any  tax  gain  that  would 
be  allocated  to  the  partners  under 
section  704(c),  and  finally  in  accordance 
with  the  partners'  interest  \r  partnership 


profits.  Section  1.752-lT(e)  of  the 
temporary  regulations  provides,  in  part, 
that  the  partnership  agreement  may 
specify  the  partners'  interests  in 
partnership  profits  provided  the 
interests  so  specified  are  reasonably 
consistent  with  allocations  (which  have 
substantial  economic  effect  under  the 
section  704(b)  regulations)  of  some 
significant  item  of  partnership  income  or 
gain.  The  proposed  regulations  retain 
this  provision,  but  also  provide  an 
alternative  under  which  nonrecourse 
liabilities  in  excess  of  those  allocated  to 
reflect  partnership  minimum  gain  and 
section  704(c)  gain  may  be  allocated 
among  the  partners  in  accordance  with 
the  manner  in  which  it  is  reasonably 
expected  that  the  deductions 
attributable  to  those  nonrecourse 
liabilities  will  be  allocated. 

F.  Effective  Dates 

Amendments  to  the  effective  dates  of 
the  temporary  regulations  are  being 
issued  concurrently  with  the  proposed 
regulations.  One  amendment  provides  a 
transitional  election  allowing 
partnerships  to  elect  to  apply  the 
temporary  regulations  to  liabilities 
incurred  or  assumed  by  the  partnership 
on  or  after  December  28. 1991  and 
before  January  1. 1992. 

The  proposed  regulations  are  effective 
for  liabilities  incurred  or  assumed  by  the 
partnership  on  or  after  December  28. 
1991.  The  proposed  regulations  provide 
taxpayers  with  the  opportunity  to  elect 
to  apply  the  regulations  as  of  the 
beginning  of  the  first  taxable  year  of  the 
partnership  ending  on  or  after  December 
28, 1991.  In  addition,  the  proposed 
regulations  clarify  that  a  termination  of 
a  partnership  under  section  708(b)(1)(B) 
will  not  cause  any  partnership  liabilities 
incurred  or  assumed  prior  to  the 
termination  to  be  treated  as  incurred  or 
assumed  on  the  date  of  the  termination. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805  (f) 
of  the  Code,  these  proposed  regulations 
will  be  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 


Comments  and  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  Written  comments  must  be 
received  by  September  9. 1991.  A  public 
hearing  will  be  held  on  September  17, 
1991,  beginning  at  10  a.m.  Requests  to 
speak  and  outlines  of  oral  comments 
must  be  received  by  September  3, 1991. 
The  public  hearing  will  be  held  in  room 
2615.  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW..  Washington. 
DC.  Comments,  requests  to  speak,  and 
outlines  of  oral  comments  should  be 
submitted  to  the  Internal  Revenue 
Service,  P.O.  Box  7604,  Ben  Franklin 
Station,  attn:  CC:CORP:T:R  (PS-49-91), 
room  5228,  Washington,  DC  20044.  See 
notice  of  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

List  of  Subjects  in  26  CFR  1.751-1 
Through  1.755-2T 

Income  taxes. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
part  1  are  as  follows: 

PART  1-INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

§§  1.752-OT  through  1.752-4T    (Removed] 

Par.  2.  Sections  1.752-OT  through 
1.752-4T  are  removed. 

Par.  3.  Sections  1.752-0  through  1.752- 
5  are  added  to  read  as  follows: 

§  1.752-0    Table  of  Contents. 

This  section  lists  the  captions  that 
appear  in  §§  1.752-1  through  1.752-5. 

§1.752-1     Treatment  of  partnership 
liabilities.  « 

(a)  Dennitions. 

(1)  Recourse  liability  defined. 

(2)  Nonrecourse  liability  deRned. 

(3)  Related  person. 

(b)  Increase  in  partner's  share  of  liabilities. 

(c)  Decrease  in  partner's  share  of  liabilities. 

(d)  Assumption  of  liability. 

(e)  Property  subject  to  a  liability. 

(f)  Netting  of  increases  and  decreases  in 
liabilities  resulting  from  same  transaction. 

(g)  Sale  or  exchange  of  partnership  interest, 
(h]  Bifurcation  of  partnership  liabilities. 


§1.752-2    Partner's  share  of  rea 
liabilities. 

(a)  In  general. 

(b)  Obligation  to  make  a  paynK 

(1)  In  general. 

(2)  Treatment  upon  deemed  dii 

(3)  Obligations  recognized. 

(4)  Contingent  obligations. 

(5)  Reimbursement  rights. 

(6)  Deemed  satisfaction  of  oblij 

(c)  Partner  or  related  person  aa 

(1)  In  general. 

(2)  Wrapped  debt 

(d)  De  minimis  exceptions. 

(1)  Partner  as  lender. 

(2)  Partner  as  guarantor. 

(e)  Special  rule  for  nonrecourse 
with  Interest  guaranteed  by  a  par 

(1)  In  general. 

(2)  Computation  of  present  vah 

(3)  Safe  harbor. 

(f)  Examples. 

(g)  Time-value-of-money  consic 

(1)  In  general. 

(2)  Valuation  of  an  obligation. 

(3)  Satisfaction  of  obligation  w: 
promissory  note. 

(h)  Partner  providing  property  ( 
for  partnership  liability. 

(1)  Direct  pledge. 

(2)  Indirect  pledge. 

(3)  Valuation. 

(4)  Partner's  promissory  note, 
(i)  Treatment  of  recourse  liabili 

tiered  partnerships, 
(j)  Anti-abuse  rules. 

(1)  In  general. 

(2)  Arrangements  tantamount  t 
guarantee. 

(3)  Plan  to  circumvent  or  avoid 
regulations. 

(4)  Example. 

§1.752-3   Partner's  share  of  non 
liabilities. 

(a)  In  general. 

(b)  Examples. 

§1.752-4    Special  rules. 

(a)  Tiered  partnerships. 

(b)  Related  person  defmition. 

(1)  In  general. 

(2)  Person  related  to  more  than 
(i)  In  general. 

(ii)  Natural  persons, 
(iii)  Related  partner  exception, 
(iv)  Special  rule  where  entity  «t 
avoid  related  person  status. 

(A)  In  general. 

(B)  Ownership  interest. 

(C)  Example. 

(c)  Limitation. 

(d)  Time  of  determination. 

§  1. 752-5   Effective  dates  and  tra 
rules. 

(a)  In  general. 

(b)  ElecHon. 

(1)  In  general 

(2)  Time  and  manner  of  electior 

(c)  Effect  of  section  708(b}(l)(B] 
on  determining  date  liabilities  are 
assumed. 


ednesday,  July  31.  1991  /  Proposed  Rules 


2-lT(e)  of  the 
ns  provides,  in  part, 
agreement  may 
'  interests  in 
)rovided  the 
d  are  reasonably 
nations  (which  have 
c  effect  under  the 
itions)  of  some 
artnership  income  or 
•egulations  retain 
Iso  provide  an 
lich  nonrecourse 
Df  those  allocated  to 
linimum  gain  and 
lay  be  allocated 
in  accordance  with 
I  it  is  reasonably 
ductions 
nonrecourse 
Dcated. 


le  effective  dates  of 
itions  are  being 
with  the  proposed 
sndment  provides  a 
allowing 
to  apply  the 
IS  to  liabilities 
by  the  partnership 
r  28. 1991  and 
12. 

lations  are  effective 
d  or  assumed  by  the 
er  December  28. 
egulations  provide 
pportunity  to  elect 
)ns  as  of  the 
taxable  year  of  the 
n  or  after  December 
the  proposed 
at  a  termination  of 
section  708(b)(1)(B) 
irtnership  liabilities 
prior  to  the 
ated  as  incurred  or 
of  the  termination. 


ined  that  these 
Jt  major  rules  as 
Order  12291. 
)ry  Impact  Analysis 
I  also  been 
on  553(b)  of  the 
dure  Act  (5  U.S.C. 
igulatory  Flexibihty 
6)  do  not  apply  to 
i.  therefore,  an 
xibility  Analysis  is 
it  to  section  7805  (f) 
}posed  regulations 
he  Chief  Counsel 
Jmall  Business 
imment  on  their 
less. 


Comments  and  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  Written  comments  must  be 
received  by  September  9, 1991.  A  public 
hearing  will  be  held  on  September  17, 
1991,  beginning  at  10  a.m.  Requests  to 
speak  and  outlines  of  oral  comments 
must  be  received  by  September  3, 1991. 
The  public  hearing  will  be  held  in  room 
2615,  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Comments,  requests  to  speak,  and 
outlines  of  oral  comments  should  be 
submitted  to  the  Internal  Revenue 
Service,  P.O.  Box  7604,  Ben  Franklin 
Station,  attn:  CC:CORP:T:R  (PS-49-91). 
room  5228,  Washington,  DC  20044.  See 
notice  of  hearing  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

List  of  Subjects  in  26  CFR  1.751-1 
Through  1.755-2T 

Income  taxes. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
part  1  are  as  follows: 

PART  1-INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

§§  1.752-OT  througti  1.752-4T    (Removed] 

Par.  2.  Sections  1.752-OT  through    . 
1.752-4T  are  removed. 

Par.  3.  Sections  1.752-0  through  1.752-  . 
5  are  added  to  read  as  follows: 

§  1.752-0    Table  of  Contents. 

This  section  lists  the  captions  that 
appear  in  §§  1.752-1  through  1.752-5. 

§1.752-1     Treatment  of  partnership 
liabilities.  • 

(a)  DeHnitions. 

(1)  Recourse  liability  defined. 

(2)  Nonrecourse  liability  deflned. 

(3)  Related  person. 

(b)  Increase  in  partner's  share  of  liabilitiea. 

(c)  Decrease  in  partner's  share  of  liabilities. 

(d)  Assumption  of  liability. 

(e)  Property  subject  to  a  liability. 

(f)  Netting  of  increases  and  decreases  in 
liabilities  resulting  from  same  transaction. 

(g)  Sale  or  exchange  of  partnership  interest, 
(h)  Bifurcation  of  partnership  liabilities. 
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§1.752-2    Partner's  share  of  recourse 
liabilities. 

(a)  In  general. 

(b)  Obligation  to  make  a  payment 

(1)  In  general. 

(2)  Treatment  upon  deemed  disposition. 

(3)  Obligations  recognized. 

(4)  Contingent  obligations. 

(5)  Reimbursement  rights. 

(6)  Deemed  satisfaction  of  obligation. 

(c)  Partner  or  related  person  as  lender. 

(1)  In  general. 

(2)  Wrapped  debt 

(d)  De  minimis  exceptions. 

(1)  Partner  as  lender. 

(2)  Partner  as  guarantor. 

(e)  Special  rule  for  nonrecourse  liability 
with  interest  guaranteed  by  a  partner. 

(1)  In  general. 

(2)  Computation  of  present  value. 

(3)  Safe  harbor. 
(!)  Examples. 

(g)  Time-value-of-money  considerations. 

(1)  In  general. 

(2)  Valuation  of  an  obligation. 

(3)  Satisfaction  of  obligation  with  partner's 
promissory  note. 

(h)  Partner  providing  property  as  security 
for  partnership  liability. 

(1)  Direct  pledge. 

(2)  Indirect  pledge. 

(3)  Valuation. 

(4)  Partner's  promissory  note. 

(i)  Treatment  of  recourse  liabilities  in 
tiered  partnerships, 
(j)  Anti-abuae  rules. 

(1)  In  general. 

(2)  Arrangements  tantamount  to  a 
guarantee. 

(3)  Plan  to  circumvent  or  avoid  the 
regulations. 

(4)  Example. 

§  1.752-3   Partner's  share  of  nonrecourse 
liabilities. 

(a)  In  general. 

(b)  Examples. 

§1.752-4    Special  rules. 

(a)  Tiered  partnerships. 

(b)  Related  person  definition. 

(1)  In  general. 

(2)  Person  related  to  more  than  one  partner, 
(i)  In  general 

(ii)  Natural  persons, 
(iii)  Related  partner  exception, 
(iv)  Special  rule  where  entity  structured  to 
avoid  related  person  status. 

(A)  In  general. 

(B)  Ownership  interest. 

(C)  Example. 

(c)  Limitation. 

(d)  Time  of  determination. 

§  1. 752-5    Effective  dates  and  transition 
rules. 

(a)  In  general. 

(b)  Election. 

(1)  In  general 

(2)  Time  and  manner  of  election. 

(c)  Effect  of  section  708(b)(1)(B)  tennination 
on  determining  date  liabilities  are  incurred  or 
assumed. 


9 1.752-1    Trtatnwnt  of  Partntrship 
Uabilltle*. 

(a)  Definitions.  For  purposes  of 
section  752,  the  following  definitions 
apply: 

(1)  Recourse  liability  defined.  A 
partnership  liability  is  a  recourse 
liability  to  the  extent  that  any  partner  or 
related  person  bears  the  economic  risk 
of  loss  for  that  liabilitv  under  {  1.752-2. 

(2)  Nonrecourse  liability  defined.  A 
partnership  liability  is  a  noru-ecourse 
liability  to  the  extent  that  no  partner  or 
related  person  bears  the  economic  risk 
of  loss  for  that  liability  under  S  1-752-2. 

(3)  Related  person.  Related  person 
means  a  person  havirig  a  relationship  to 
a  partner  that  is  described  in  S  1.752- 
4(b). 

(b)  Increase  in  partner's  share  of 
liabilities.  Any  increase  in  a  partner's 
share  of  partnership  liabilities,  or  any 
increase  in  a  partner's  individual 
liabilities  by  reason  of  the  partner's 
assumption  of  partnership  liabilities,  is 
treated  as  a  contribution  of  money  by 
that  partner  to  the  partnership. 

(c)  Decrease  in  partner's  share  of 
liabilities.  Any  decrease  in  a  partner's 
share  of  partnership  liabilities,  or  any 
decrease  in  a  partner's  individual 
liabilities  by  reason  of  the  partnership's 
assumption  of  the  individual  liabilities 
of  the  partner,  is  treated  as  a 
distribution  of  money  by  the  partnership 
to  that  partner. 

(d)  Assumption  of  liability.  Except  as 
otherwise  provided  in  paragraph  (e)  of 
this  section,  a  person  is  considered  to 
assume  a  Hability  only  to  the  extent 
that: 

(1)  The  assuming  person  is  personally 
obligated  to  pay  the  liability;  and 

(2)  If  a  partner  or  related  person 
assumes  a  partnership  liability,  the 
person  to  whom  the  liability  is  owed 
knows  of  the  assumption  and  can 
directly  enforce  the  partner's  or  related 
person's  obligation  for  the  liability,  and 
no  other  partner  or  person  that  is  a 
related  person  to  another  partner  would 
bear  the  economic  risk  of  loss  for  the 
liability  immediately  after  the 
assumption. 

(3)  Property  subject  to  a  liability.  If 
property  is  contributed  by  a  partner  to 
the  partnership  or  distributed  by  the 
partnership  to  a  partner  and  the 
property  is  subject  to  a  liabiUty  of  the 
transferor,  the  transferee  is  treated  as 
having  assumed  the  liability,  to  the 
extent  that  the  amount  of  the  liability 
does  not  exceed  the  fair  market  value  of 
the  property  at  the  time  of  the 
contribution  or  distribution. 

(f)  Netting  of  increases  and  decreases 
in  liabilities  resulting  from  same 
transaction.  It  as  a  result  of  a  single 
transaction,  a  partner  incurs  both  an 


increase  in  the  partner's  share  of  the       ' 
partnership  liabilities  (or  the  partner's 
individual  liabilities)  and  a  decrease  in 
the  partner's  share  of  the  partnership 
liabilities  (or  the  partner's  individual 
liabihties),  only  the  net  decrease  is 
treated  as  a  distribution  from  the 
partnership  and  only  the  net  increase  is 
treated  as  a  contribution  of  money  to  the 
partnership.  Generally,  the  contribution 
to  or  distribution  from  a  partnership  of 
property  subject  to  a  liabiUty  or  the 
termination  of  the  partnership  under 
section  708(b)  will  require  that  increases 
and  decreases  in  liabilities  associated 
with  the  transaction  be  netted  to 
determine  if  a  partner  will  be  deemed  to 
have  made  a  contribution  or  received  a 
distribution  as  a  result  of  the 
transaction. 

(g)  Sale  or  exchange  of  a  partnership 
interest  If  a  partnership  interest  is  sold 
or  exchanged,  the  reduction  in  the 
transferor  partner's  share  of  partnership 
liabilities  is  treated  as  an  amount 
realized  under  section  1001  and  the 
regulations  thereunder.  For  example,  if  a 
partner  sells  an  interest  in  a  partnership 
for  $750  cash  and  transfers  to  the 
purchaser  the  partner's  share  of 
partnership  liabilities  in  the  amount  of 
$250.  the  seller  realizes  $1,000  on  the 
transaction. 

(h)  Bifurcation  of  partnership 
liabilities.  If  one  or  more  partners  bears 
the  economic  risk  of  loss  as  to  part,  but 
not  all.  of  a  partnership  liability 
represented  by  a  single  contractual 
obligation,  then  that  liability  is  treated 
as  two  or  more  separate  liabilities  for 
purposes  of  section  752.  The  portion  of 
the  liability  as  to  which  one  or  more 
partners  bear  the  economic  risk  of  loss 
is  a  recourse  liability  and  the  remainder 
of  the  liability,  if  any.  is  a  nonrecourse 
liability. 

(  1.7S2-2    Partnar's  ahara  of  racourM 
liabWtiM. 

(a)  In  general.  A  partner's  share  of  a 
recourse  partnership  liability  equals  the 
portion  of  that  liability,  if  any,  for  which 
the  partner  or  related  person  bears  the 
economic  risk  of  loss.  The  determination 
of  the  extent  to  which  a  partner  bears 
the  economic  risk  of  loss  for  a 
partnership  liability  is  made  under  the 
rules  in  paragraphs  (b)  through  (j)  of  this 
section. 

(b)  Obligation  to  make  a  payment — (1) 
In  general.  Except  as  otherwise 
provided  in  this  section,  a  partner  bears 
the  economic  risk  of  loss  for  a 
partnership  liability  to  the  extent  that,  if 
the  partnership  constructively 
hquidated,  the  partner  or  related  person 
would  be  obligated  to  make  a  payment 
to  any  person  (or  a  contribution  to  the 
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partnership)  because  that  liability 
becomes  due  and  payable  and  the 
partner  or  related  person  would  not  be 
entitled  to  reimbursement  from  another 
partner  or  person  that  is  a  related 
person  to  another  partner.  Upon  a 
constructive  liquidation,  all  of  the 
following  erents  are  deemed  to  occur 
6imu]taneousl]r 

(i)  All  of  the  partnership's  liabilities 
become  payable  in  full; 

(ii)  With  the  exception  of  property 
contributed  to  secure  a  partnership 
liability  (see  9  1.752-2(h)).  all  of  tiie 
partnership's  assets,  including  cash, 
have  a  value  of  zero; 

(iiil  The  partnership  disposes  of  all  of 
its  property  in  ■  fully  taxable 
transaction  for  no  consideration  (except 
relief  from  liabilities  for  which  the 
creditor's  right  to  repayment  is  limited 
solely  to  one  or  more  assets  of  dte 
partnership); 

(w)  AH  items  of  income,  gain,  loss,  or 
deduction  are  allocated  among  the 
partners;  and 

(v)  TTje  partnership  liquidates. 

(2)  Treatment  upon  deemed 
disposition.  For  purposes  of  paragraph 
(b)(1)  of  this  section,  gain  or  loss  on  die 
deemed  disposition  of  the  partnership's 
assets  is  computed  in  accordance  with 
the  following: 

(i)  If  die  creditoi'a  right  to  repayment 
of  a  partnership  babiiity  is  limited  solely 
to  one  or  more  assets  of  the  partnership, 
gain  or  loss  is  rscognized  in  m  amount 
equal  to  the  difference  between  the 
amount  of  the  liability  that  is 
extinguished  by  the  deemed  disposition 
and  Ae  tax  basis  in  those  assets. 

(ii)  A  loss  is  recognired  equal  to  the 
remaining  tax  basis  of  all  of  the 
partnership's  assets  not  taken  into 
account  in  paragraph  (bK2)(i)  of  this 
section. 

(3)  Obligations  recognized.  The 
determination  of  the  extent  to  whixJi  a 
partner  or  related  person  has  an 
obligation  to  make  a  payment  under 
paragraph  (bKl)  of  diis  section  is  based 
on  the  facts  and  circumstances  at  the 
time  of  the  determination.  All  statutory 
and  contractual  obligations  relating  to 
the  partnership  liability  are  taken  into 
account  for  purposes  of  applying  this 
section,  hKluding: 

(i)  Contractual  obligations  outside  the 
partnership  agreement  such  as 
guarantees,  indemnifications, 
reimbursement  agreements,  and  other 
obligations  running  directly  to  creditors 
or  to  other  partners,  or  to  tiie 
partnership; 

(ii)  Obligations  to  the  partnership  Aat 
are  imposed  by  the  partnership 
agreement  indoding  the  obligation  lo 
make  a  capital  contribution  Mid  to 


restore  a  deficit  capital  account  upon 
liquidation  of  the  partnership:  and 

(iii)  Payment  obligations  (whether  in 
the  form  of  direct  remittances  to  another 
partner  or  a  contribution  to  the 
partnership)  imposed  by  state  law. 
including  the  governing  state 
partnership  statute.  To  the  extent  that 
the  obligation  of  a  partner  to  make  a 
payment  with  respect  to  a  partnership 
liabihty  is  not  recognized  under  this 
paragraph  (b)(3),  paragraph  (b)  of  this 
section  is  applied  as  if  the  obligation  did 
not  exist. 

(4)  Contingent  obligations.  A  payment 
obligation  is  disregarded  if,  taking  into 
account  all  the  facts  and  circxmistances, 
the  obligation  is  subject  to  contingencies 
that  make  it  unlikely  that  the  obligation 
will  ever  be  discharged.  If  a  payment 
obligation  would  arise  at  a  future  time 
after  the  occurrence  of  an  event  that  is 
not  determinable  with  reasonable 
certainty,  die  obligation  is  ignored  until 
the  event  occurs. 

(5)  Reimbursement  rights.  A  partner's 
or  related  person's  obligation  to  make  a 
payment  with  respect  to  a  partnership 
liability  is  reduced  to  the  extent  that  the 
partner  or  related  person  is  entitled  to 
reimbursement  from  another  partner  or 
a  person  who  ie  a  related  person  to 
another  partner. 

(6)  Deemed  satisfaction  of  obligation. 
For  purposes  of  determining  the  extent 
to  which  a  partner  or  related  person  has 
a  payment  obligation  and  the  economic 
risk  of  loss,  it  is  assumed  that  all 
partners  and  related  perscms  who  have 
obligations  to  make  payments  actually 
perform  those  obligations,  irrespective 
of  their  actual  net  worth,  unless  the 
facts  and  circumstances  indicate  a  plan 
to  circumrventor  avoid  the  obligation. 
See  S  1.752-20). 

(c)  Partner  or  related  person  as 
lender—^)  Fn  general  A  partner  bears 
the  economic  risk  of  loss  for  a 
partnership  liability  to  the  extent  that 
the  partner  or  a  related  person  makes 
(or  acquires  an  interest  in)  • 
nonrecourse  loan  to  the  partnership  and 
the  economic  risk  of  loss  for  the  Utility 
is  not  borne  by  another  partner. 

(2)  Wrapped  debt.  H  a  partnership 
liabihty  is  owed  to  a  partner  or  related 
person  and  that  liability  includes  (i.e..  is 
"wrapped*  around)  a  nonrecourse 
obligation  tncumbering  partnership 
property  that  is  owed  to  anodier  person, 
the  partnership  liability  will  be  treated 
as  two  separate  liabilities.  The  portion 
of  the  partnership  liability 
corresponding  to  the  wrapped  debt  is 
treated  as  a  liability  owed  to  another 
person. 

(d)  De  minimis  exceptiom — (1) 
Partner  as  lender.  The  general  rule 
contained  in  paragraph  (c)(1)  of  tfne 


section  does  not  apply  if  a  partner  or 
related  person  whose  interest  (directly 
or  indirectly  through  one  or  more 
partnershipi  including  the  interest  of 
any  related  person]  in  each  item  of 
partnership  income,  gain,  loss, 
deduction,  or  credit  for  any  taxable  year 
is  10  percent  or  less,  makes  a  loan  to  the 
partnership  which  constitutes  qualified 
nonrecourse  financing  within  the 
meaning  of  section  465(b)(6]  (determined 
without  regard  to  the  type  i^  activity 
financed). 

(2)  Partner  as  guarantor.  The  general 
rule  contained  in  paragraph  (b)(1)  of  this 
section  does  not  apply  if  i  partner  or 
related  person  whose  interest  (directly 
or  indirectly  through  one  or  more 
partnerships  including  the  interest  of 
any  related  person)  in  each  item  of 
partnership  income,  gain.  loss, 
deduction,  or  credit  for  any  taxable  year 
is  10  percent  or  loss,  guarantees  a  loan 
that  would  otherwise  be  a  nonrecoursa 
loan  of  the  partnership  and  which  would 
constitute  qualified  aonrecourse 
financing  within  the  mecuiing  of  section 
465(b)(6)  (without  regard  to  die  type  ci 
activity  financed]  if  the  guarantor  had 
made  the  loan  to  the  partnership. 

(e)  Special  rule  for  nonrecourse 
liability  with  interest  guaranteed  by  a 
partner — (1)  In  general.  For  purposes  of 
this  section,  if  one  or  more  partners  or 
related  persons  have  guaranteed  the 
payment  of  more  than  25  percent  of  the 
total  interest  that  will  accrue  on  a 
partnership  nonrecourse  liability  over 
its  remaining  term,  and  it  is  reasonable 
to  expect  that  the  guarantor  will  be 
required  to  pay  substantially  all  of  the 
guaranteed  future  interest  if  the 
partnership  fails  to  do  so,  then  the 
liability  is  treated  as  two  separate 
partnership  liabilities.  If  this  rule 
applies,  the  partner  or  related  person 
that  has  guaranteed  the  payment  of 
interest  is  treated  as  bearing  the 
economic  risk  of  loss  for  the  partnership 
liability  to  the  extent  of  the  praseat 
value  of  the  guaranteed  future  interest 
payments.  The  remainder  of  the  stated 
principal  amount  of  the  partnership 
liability  constitutss  a  aonrecoiirsa 
liability.  Generally,  in  applying  this  role. 
it  is  reasonable  to  expect  that  the 
guarantor  will  be  required  to  pay 
substantially  all  of  the  guaranteed  future 
interest  if,  upon  a  default  in  payment  by 
the  partnership^  the  lender  caa  enforce 
the  interest  guaranty  without  foreclosing 
on  the  property  and  thereby 
extinguishing  the  underiying  debt 

(2)  Computation  of  present  vaiae.  The 
present  value  of  Ae  guaranteed  fotura 
interest  payments  io  computed  using  a 
discount  rate  equal  to  either  the  interest 
rate  stated  in  the  loan  documents,  or  if 


interest  is  imputed  under  cii 
483  or  section  1274,  the  appl 
federal  rate,  compounded  si 
annually.  The  computation  l 
account  any  payment  of  inti 
partner  or  related  person  m; 
required  to  make  only  to  th( 
the  interest  will  accrue  ecor 
(determined  in  accordance  i 
446  and  the  regulations  ther 
the  date  of  the  interest  guar 
loan  document  contains  a  v 
of  interest  that  is  an  interesi 
on  current  values  of  an  obje 
interest  index,  the  present  v 
computed  on  the  assumptioi 
interest  determined  under  tl 
interest  index  on  the  date  oj 
computation  will  remain  coi 
the  term  of  the  loan.  The  ter 
interest  index"  has  the  meai 
it  in  section  1275  and  the  re{ 
thereunder  (relating  to  varia 
debt  instruments).  Example! 
objective  interest  index  incl 
prime  rate  of  a  designated  fi 
institution,  LIBOR  (London  ] 
Offered  Rate),  and  the  appli 
federal  rate  under  section  i; 

(3)  Safe  harbor.  Paragrapl 
section  does  not  apply  to  a  | 
nonrecourse  liability  if  the  g 
interest  by  the  partner  or  re! 
is  for  a  period  not  in  excess 
of  five  years  or  one-third  of 
the  liability. 

(f)  Examples.  The  followii 
illustrate  the  principles  of  pi 
through  (e)  of  this  section. 

Example  J:  Determining  whe, 
bears  the  economic  risk  of  loss. 
a  general  partnership  with  each 
$100  in  cash.  The  partnership  pi 
office  building  on  leased  land  fi 
an  unrelated  seller,  paying  $20G 
executing  a  note  to  the  seller  fo 
of  $800.  The  note  is  a  general  ot 
partnership,  i.e.,  no  partner  has 
from  personal  liability.  The  par 
agreement  provides  that  all  iter 
allocated  equally  except  that  ta 
specially  allocated  90%  to  A  an< 
that  capital  accounts  will  be  m< 
accordance  with  the  regulationi 
section  704(b],  including  a  defic 
account  restoration  obligation  c 
In  a  constructive  liquidation,  th 
becomes  due  and  payable.  All  c 
partnership's  assets,  including  t 
are  deemed  to  be  worthless.  Th 
deemed  sold  for  a  value  of  zero 
accounts  are  adjusted  to  reflect 
the  hypothetical  disposition,  as 


Initial  contribution 

Loss  on  hypotlietical  sal*. 

Total 
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section  does  not  apply  if  a  partner  or 
related  person  whose  interest  (directly 
or  indirectly  through  one  or  more 
partnership  including  the  interest  of 
any  related  person)  in  each  item  of 
partnership  income,  gain,  loss, 
deduction,  or  credit  for  any  taxable  year 
is  10  percent  or  less,  makes  a  loan  to  the 
partnership  which  constitutes  qualiHed 
nonrecourse  financing  within  the 
meaning  of  section  465(b)(6)  (determined 
without  regard  to  the  type  of  activity 
financed). 

(2)  Partner  as  guarantor.  The  general 
rule  contained  in  paragraph  (b)(1)  of  this 
section  does  not  apply  if  a  partner  or 
related  person  whose  interest  (directly 
or  indirectly  through  one  or  more 
partnerships  including  the  interest  of 
any  related  person)  in  each  item  of 
partnership  income,  gain,  loss, 
deduction,  or  credit  for  any  taxable  year 
is  10  percent  or  loss,  guarantees  a  loan 
that  would  otherwise  be  a  nonrecourse 
loan  of  the  partnership  and  which  would 
constitute  qualified  oonrecourse 
financing  within  the  mecuiing  of  aection 
4e5(b){6)  (without  regard  to  the  type  ^ 
activity  financed)  if  the  guarantor  had 
made  the  loan  to  the  partnership^ 
(e)  Special  rule  for  nonrecourse 
liability  with  interest  guaranteed  by  a 
partner — (1)  In  general.  For  purposes  of 
this  section,  if  one  or  more  partners  or 
related  persons  have  guaranteed  the 
payment  of  more  than  25  percent  of  the 
total  interest  that  will  accrue  on  a 
partnership  nonrecourse  liability  over 
its  remaining  term,  and  it  is  reasonable 
to  expect  that  the  guarantor  will  be 
required  to  pay  substantiaify  all  of  the 
guaranteed  future  interest  if  the 
partnership  fails  to  do  so,  then  the 
liability  is  treated  as  two  separate 
partnership  liabilities.  If  this  rule 
applies,  the  partner  or  related  person 
that  has  guaranteed  the  payment  »f 
interest  is  treated  as  bearing  the 
economic  risk  of  loss  for  the  partnership 
liability  to  the  extent  of  the  present 
value  of  the  guaranteed  biture  interest 
payments.  The  remainder  of  the  stated 
principal  amount  of  tlie  partnership 
liability  constitutes  a  aoorecourse 
liability.  Generally,  in  applying  this  rale, 
it  is  reasonable  to  expect  that  tho 
guarantor  will  be  required  to  pay 
substantially  all  of  the  guaranteed  future 
interest  if.  upon  a  default  in  payment  by 
the  partnership^  the  knder  can  enforce 
the  interest  guaranty  without  foreclosing 
on  the  property  and  thereby 
extinguishing  the  underlying  debt 

(2)  Computation  of  present  valae.  The 
present  value  of  A«  guaranteed  foture 
interest  payments  la  computed  using  a 
discount  rate  equal  to  either  the  interest 
rate  stated  in  the  loan  documents,  or  if 
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interest  is  imputed  under  cither  section 
483  or  section  1274,  the  applicable 
federal  rate,  compounded  semi- 
annually. The  computation  takes  into 
account  any  payment  of  interest  that  the 
partner  or  related  person  may  be 
required  to  make  only  to  the  extent  that 
the  interest  will  accrue  economically 
(determined  in  accordance  with  section 
448  and  the  regulations  thereunder)  after 
the  date  of  the  interest  guarantee.  If  the 
loan  document  contains  a  variable  rate 
of  interest  that  is  an  interest  rate  based 
on  current  values  of  an  objective 
interest  index,  the  present  value  is 
computed  on  the  assumption  that  the 
interest  determined  under  the  objective 
interest  index  on  the  date  of  the 
computation  will  remain  constant  over 
the  term  of  the  loan.  The  term  "objective 
interest  index"  has  the  meaning  given  to 
it  in  section  1275  and  the  regulations 
thereunder  (relating  to  variable  rate 
debt  instruments).  Examples  of  an 
objective  interest  index  include  the 
prime  rate  of  a  designated  financial 
institution,  LIBOR  (London  Interbank 
Offered  Rate),  and  the  applicable 
federal  rate  under  section  1274(d). 

(3)  Safe  harbor  Paragraph  (e)  of  this 
section  does  not  apply  to  a  partnership 
nonrecourse  liability  if  the  guarantee  of 
interest  by  the  partner  or  related  person 
is  for  a  period  not  in  excess  of  the  lesser 
of  five  years  or  one-third  of  the  term  of 
the  liability. 

(f)  Examples.  The  following  examples 
illustrate  the  principles  of  paragraphs  (a) 
through  (e)  of  this  section. 

Example  J:  Determining  when  a  partner 
bears  the  economic  risk  of  loss.  A  and  B  form 
a  general  partnership  with  each  contributing 
$100  in  cash.  The  partnership  purchases  an 
office  building  on  leased  land  for  $1,000  from 
an  unrelated  seller,  paying  $200  in  cash  and 
executing  a  note  to  the  seller  for  the  balance 
of  $800.  The  note  is  a  general  obligation  of  the 
partnership,  i.e.,  no  partner  has  been  relieved 
from  personal  liability.  The  partnership 
agreement  provides  that  all  items  are 
allocated  equally  except  that  tax  losses  are 
specially  allocated  90%  to  A  and  10%  to  B  and 
that  capital  accounts  will  be  maintained  in 
accordance  with  the  regulations  under 
section  704(b),  including  a  deficit  capital 
account  restoration  obligation  on  liquidation. 
In  a  constructive  liquidation,  the  $800  liability 
becomes  due  and  payable.  All  of  the 
partnership's  assets,  including  the  building, 
are  deemed  to  be  worthless.  The  building  is 
deemed  sold  for  a  value  of  zero.  Capital 
accounts  are  adjusted  to  reflect  the  loss  on 
the  hypothetical  disposition,  as  follows: 


Other  than  the  partners'  obligation  to  fund 
negative  capital  accounts  on  liquidation, 
there  are  no  other  contractual  or  statutory 
payment  obligations  existing  between  the 
partners,  the  partnership  and  the  lender. 
Therefore,  $800  of  the  partnership  liability  is 
classified  as  a  recourse  liability  because  one 
or  more  partners  bears  the  economic  risk  of 
loss  for  non-payment  B  has  no  share  of  the 
$800  liability  since  the  constructive 
liquidation  produces  no  payment  obligation 
for  B.  A's  share  of  the  partnership  liability  is 
$800  because  A  would  have  an  obligation  in 
that  amount  to  make  a  contribution  to  the 
partnership. 

Example  2:  Recourse  liability;  deficit 
restoration  obligation.  C  and  D  each 
contribute  $500  in  cash  to  the  capital  of  a  new 
general  partnership,  CD.  CD  purchases 
property  from  an  unrelated  seller  for  $1,000  in 
cash  and  a  $9,000  mortgage  note.  The  note  is 
a  general  obligation  of  the  partnership,  i.e., 
no  partner  has  been  relived  from  personal 
liability.  The  partnership  agreement  provides 
that  profits  and  losses  are  to  be  divided  40% 
to  C  and  60%  D.  C  and  D  are  required  to  make 
up  any  deficit  in  their  capital  accounts.  In  a 
constructive  liquidation,  all  partnership 
assets  are  deemed  to  become  worthless  and 
all  partnership  liabilities  become  due  and 
payable  in  full.  The  partnership  is  deemed  to 
dispose  of  all  its  assets  in  a  fully  taxable 
transaction  for  no  consideration.  Capital 
accounts  are  adjusted  to  reflect  the  loss  on 
the  hypothetical  disposition,  as  follows: 


C 

D 

Initial  contrit)trtion 

S500 
(4,000) 

$500 

Lou  on  tiypoth«tical  sal* 

(6.000) 

Total „ 

(S3,500) 

($5,500) 

A 

B 

Initial  contribution 

$100 
(900) 

$100 

Ion  on  hypoUietical  sal« 

(100) 

ToUl 

($800) 

$0 

C's  capital  account  reflects  a  deficit  that  C 
would  have  to  make  up  of  $3,500  and  D's 
capital  account  reflects  a  deficit  that  D  would 
have  to  make  up  of  $5,500.  Therefore,  the 
$9,000  mortgage  note  is  a  recourse  liability 
because  one  or  more  partners  bears  the 
economic  risk  of  loss  for  the  liability.  C's 
share  of  the  recourse  liability  is  $3,500  and 
Da  share  is  $5,500. 

Example  3:  Guarantee  by  limited  partner: 
partner  deemed  to  satisfy  obligation.  E  and  F 
form  a  limited  partnership.  E.  the  general 
partner,  contributes  $2,000  and  F,  the  limited 
partner,  contributes  $8,000  in  cash  to  the 
partnership.  The  partnership  agreement 
allocates  losses  20%  to  E  and  80%  to  F  until 
F's  capital  account  is  reduced  to  zero,  after 
which  all  losses  are  allocated  to  E.  The 
partnership  purchases  depreciable  property 
for  $25,000  using  its  $10,000  cash  and  a 
$15,000  recourse  loan  from  a  bank.  F 
guarantees  payment  of  the  $15,000  loan  to  the 
extent  the  loan  remains  unpaid  after  the  bank 
has  exhausted  its  remedies  against  the 
partnership.  In  a  constructive  liquidation,  the 
$15,000  liability  becomes  due  and  payable. 
All  of  the  partnership's  assets,  including  the 
depreciable  property,  are  deemed  to  be 
worthless.  The  depreciable  property  is 
deemed  sold  for  a  value  of  zero.  Capital 
accounts  are  adjusted  to  reflect  the  loss  on 
the  hypothetical  disposition,  as  follows: 


E 

F 

$2,000 
(17,000) 

$8,000 

Lon  on  t^ypottietical  sai« 

(8.000) 

Total 

($15,000) 

0 

E,  as  a  general  partner,  would  be  obligated 
by  operation  of  law  to  make  a  net 
contribution  to  the  partnership  of  $15,000. 
Because  E  is  assumed  to  satisfy  that 
obligation,  it  is  also  assumed  that  F  would 
not  have  to  satisfy  F's  guarantee.  The  $15,000 
mortgage  is  treated  as  a  recourse  liability 
because  one  or  more  partners  bears  the 
economic  risk  of  loss.  E's  share  of  the  liability 
is  $15,000,  and  Fs  share  is  zero.  This  would 
be  so  even  if  E's  net  worth  at  the  time  of  the 
determination  is  less  than  $15,000.  unless  the 
facts  and  circumstances  indicate  a  plan  to 
circumvent  or  avoid  E's  obligation  to 
contribute  to  the  partnership. 

Example  4:  Partner  guarantee  with  right  of 
subrogation.  G.  a  limited  partner  in  the  GH 
partnership,  guarantees  a  portion  of  a 
partnership  liability.  The  liability  is  a  general 
obligation  of  the  partnership,  i.e.,  no  partner 
has  been  relieved  from  personal  liability.  If 
under  state  law  G  is  subrogated  to  the  rights 
of  the  lender,  G  would  have  the  right  to 
recover  the  amount  G  paid  to  the  recourse 
lender  from  the  general  partners.  Therefore. 
G  does  not  bear  the  economic  risk  of  loss  for 
the  partnership  liability. 

Example  5:  Bifurcation  of  partnership 
liability:  guarantee  of  part  of  nonrecourse 
liability.  A  partnership  borrows  $10,000. 
secured  by  a  mortgage  on  real  property.  The 
mortgage  note  contains  an  exoneration 
clause  which  provides  that  in  the  event  of 
default,  the  holder's  only  remedy  is  to 
foreclose  on  the  property.  The  holder  may  not 
look  to  any  other  partnership  asset  or  to  any 
partner  to  pay  the  liability.  However,  to 
induce  the  lender  to  make  the  loan,  a  partner 
guarantees  payment  of  S200  of  the  loan 
principal.  The  exoneration  clause  does  not 
apply  to  the  partner's  guarantee.  If  the 
partner  paid  pursuant  to  the  guarantee,  the 
partner  would  be  subrogated  to  the  rights  of 
the  lender  with  respect  to  $200  of  the 
mortgage  debt,  but  the  parmer  is  not 
otherwise  entitled  to  reimbursement  from  the 
partnership  or  any  partner.  For  purposes  of 
section  752,  $200  of  the  $10,000  mortgage 
liability  is  treated  as  a  recourse  liability  of 
the  partnership  and  $9,800  is  treated  as  a 
nonrecourse  liability  of  the  partnership.  The 
partner's  share  of  the  recourse  liability  of  the 
partnership  is  $200. 

Example  6:  Wrapped  debt.  I,  an  individual, 
purchases  real  estate  from  an  unrelated  seller 
for  $10,000.  paying  $1,000  in  cash  and  giving  a 
$9,000  purchase  mortgage  note  on  which  I  has 
no  personal  liability  and  as  to  which  the 
seller  can  look  only  to  the  property  for 
satisfaction.  At  a  time  when  the  property  is 
worth  $15,000, 1  sells  the  property  to  a 
partnership  in  which  I  is  a  general  partner. 
The  partnership  pays  for  the  property  with  a 
partnership  purchase  money  mortgage  note  of 
$15,000  on  which  neither  the  partnership  nor 
any  partner  (or  person  related  to  a  partner) 
has  personal  liability.  The  $15,000  mortgage 
note  is  wrapped  debt  that  includes  the  S9.000 
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obligation  to  the  original  seller.  The  liability 
is  a  recourse  liability  to  the  extant  of  S6.000 
because  I  is  the  creditor  with  respect  to  the 
loan  and  I  bean  the  economic  risk  of  loss  for 
S6.(X)0. 1's  share  of  the  recourse  liability  is 
S8.000.  The  refflaining  S9.000  is  treated  aa  a 
partnership  nonrecourse  liability  that  is  owed 
to  the  unrelated  seller. 

Example  7-.  Guorantee  of  interest  by 
partner  treated  as  part  recovne  and  part 
nonrecourse.  On  January  1, 1992.  a 
partnership  obtains  a  $4,000,000  loan  secured 
by  a  shopping  center  owTied  by  the 
partnership.  Neither  the  partnership  nor  any 
partner  has  any  personal  hability  under  the 
loan  docunieflts  for  repayment  of  the  stated 
principal  amount  Interest  accrues  at  a  IS 
percent  annual  rate  and  is  payable  on 
December  31  of  each  year.  The  principal  is 
payable  in  a  lump  sum  on  December  31.  2006. 
A  partner  guarantees  payment  of  50  percent 
of  each  interest  payment  required  by  the 
loan.  The  guarantee  can  be  enforced  widiout 
first  foreclosing  on  the  property.  When  the 
partnership  obtains  the  loan,  the  present 
value  (discounted  at  15  percent  compounded 
annually)  of  the  future  interest  payments  is 
$3,50a422.  and  of  the  future  principal 
payment  is  $491.57a  If  tested  on  that  date. 
the  loan  would  be  treated  as  a  partnership 
hability  of  $1,754,211  ($3.50a422x.5)  for 
which  the  guaranteeing  partner  bears  the 
economic  risk  of  loss  and  a  partnership 
nonrecourse  liability  of  S2.24S.789 
(Sl.754.211 +$491,578). 

Example  ft  Contingent  obligation  not 
recognized.  J  and  K  form  a  general 
partnership  with  cash  contributions  of  $2,500 
each.  J  and  K  share  partnership  profits  and 
tosses  equally.  The  partnership  purchases  an 
apartment  building  for  its  $5,000  of  cash  and 
a  520,000  nonrecourse  ban  from  a 
commercial  bank.  The  nonrecourse  loan  is 
secured  by  a  mortgage  on  the  building.  The 
loan  documents  provide  that  the  partnership 
will  be  liable  for  the  outstanding  balance  of 
the  loan  on  a  recourse  basis  to  the  extent  of 
any  decrease  in  the  value  of  the  apartment 
building  resulting  from  the  partnership's 
failure  properly  to  maintain  the  property. 
TtKre  are  no  facts  that  establish  with 
reasonable  certainty  the  existence  of  any 
liability  on  the  part  of  the  partnership  (and  its 
partners)  for  damages  resulting  from  the 
partnership's  failure  properly  to  maintain  the 
building.  "Therefore,  no  partner  bears  the 
economic  risk  of  loss,  and  the  liability 
constitutes  a  nonrecourse  liability.  Under 
§  1.7S2-3, 1  and  K  shares  this  nonrecourse 
liabihty  equally  because  they  share  all  profits 
and  losses  equally. 

[g]  Time-value-of-money 
considerations — (1)  In  general.  The 
extent  to  which  a  partner  or  related 
person  bears  ihe  economic  risk  of  loss  is 
detennined  by  taking  into  account  any 
delay  in  the  time  when  a  payment  or 
contribution  obligation  with  respect  to  a 
partnership  hability  is  to  be  satisHed.  If 
a  payment  obligation  with  respect  to  a 
partnership  liability  is  not  required  to  be 
satisfied  within  a  reasonable  time  after 
the  liability  becomes  due  and  payable, 
or  if  the  obligation  to  make  a 


contribution  to  the  partnership  is  not 
required  to  be  satisfied  before  the  later 
of— 

(!)  the  end  of  the  year  in  which  the 
partner's  interest  is  liquidated,  or 

(ii)  90  days  after  the  liquidation,  the 
obligation  is  recognised  only  to  the 
extent  of  the  value  of  the  obligation. 

(2)  Valuation  of  an  obligation.  The 
value  of  a  payment  or  contribution 
obligation  that  is  not  required  to  be 
satisfied  within  the  time  period  specified 
in  paragraph  (gHl)  of  this  section  equals 
the  entire  principal  balance  of  the 
obligation  only  if  the  obligation  bears 
interest  equal  to  or  greater  than  the 
applicable  federal  rate  under  section 
1274(d]  at  the  time  of  valuation, 
commencing  on — 

(i]  In  the  case  of  a  payment  obligation, 
the  date  that  the  partnership  liabihty  to 
a  creditor  or  other  person  to  whom  the 
obligation  relates  becomes  due  and 
payable,  or 

(ii)  In  the  case  of  a  contribution 
obligation,  the  date  of  the  hquidation  of 
the  partner's  interest  in  the  partnership. 
If  the  obligation  does  not  bear  interest  at 
a  rate  at  least  equal  to  the  applicable 
federal  rate  at  the  time  of  valuation,  the 
value  of  the  obligation  is  discounted  to 
the  present  value  of  all  pajTnents  due 
from  the  partner  or  related  person  {i.e., 
the  imputed  principal  amount  computed 
under  section  1274(b)).  For  purposes  of 
making  this  present  value 
determination,  the  partnership  is 
deemed  to  have  constructively 
liquidated  as  of  the  date  on  which  the 
payment  obhgation  is  valued  and  the 
payment  obligation  is  assumed  to  be  a 
debt  instrument  subject  to  the  rules  of 
section  1274  [i£.,  the  debt  instrument  is 
treated  as  if  it  were  issued  for  property 
at  the  time  of  the  valuation). 

(3)  Satisfaction  of  obligation  with 
partner's  promissory  note.  An  obligation 
is  not  satisfied  by  the  transfer  to  the 
obligee  of  a  promissory  note  by  a 
partner  or  related  person  unless  the  note 
is  readily  tradeable  on  an  established 
securities  market 

(h)  Partner  providing  property  as 
security  for  partnership  liability — (1) 
Direct  pledge.  A  partner  is  considered  to 
bear  the  economic  risk  of  loss  for  a 
partnership  liability  to  the  extent  of  the 
value  of  any  of  the  partner's  separate 
property  (other  than  an  interest  in  the 
partnership)  that  is  pledged  as  security 
for  the  partnership  liabihty. 

(2)  Indirect  pledge.  A  partner  is 
considered  to  bear  the  economic  risk  of 
loss  for  a  partnership  liability  to  the 
extent  of  the  value  of  any  property  that 
the  partner  contributes  to  the 
partnership  solely  for  the  purpose  of 
securing  a  partnership  liability. 


Contributed  property  is  treated  as 
contributed  solely  for  the  purpose  of 
securing  a  partnership  hability  if 
substantially  all  of  the  items  of  income, 
gain,  loss,  and  deduction  attributable  to 
the  contributed  property  are  allocated  to 
the  contributing  partner,  and  this 
allocation  is  greater  than  the  partner's 
share  of  any  other  significant  item  of 
partnership  income,  gain,  loss,  or 
deduction. 

(3)  Valuation.  The  extent  to  which  a 
partner  bears  the  economic  risk  of  loss 
as  a  result  of  a  direct  pledge  described 
in  paragraph  (h)(1)  of  this  section  or  an 
indirect  pledge  described  in  paragraph 
(h)(2)  of  this  section  is  limited  to  the  fair 
market  value  of  the  property  at  the  time 
of  the  pledge  or  contribution. 

(4)  Partner's  promissory  note.  For 
purposes  of  paragraphs  (h)(1)  and  (h)(2) 
of  this  section,  a  promissory  note  of  the 
partner  or  related  person  that  is  pledged 
or  contributed  to  the  partnership  shall 
not  be  taken  into  account  unless  the 
note  is  readily  b-adeable  on  an 
established  securities  market. 

(i)  Treatment  of  recourse  liabilities  in 
tiered  partnerships.  If  a  partnership  (the 
"upper-tier  partnership")  owns  (directly 
or  indirectly  through  one  or  more 
partnerships)  an  interest  in  another 
partnership  (the  "subsidiary 
partnership"),  the  habilities  of  the 
subsidiary  partnership  are  allocated  to 
the  upper-tier  partnership  in  an  amount 
equal  to  the  sum  of  the  following — 

(1)  The  amount  of  the  economic  risk  of 
loss  that  the  upper-tier  partnership 
bears  with  respect  to  the  habihties:  and 

(2)  Any  other  amount  of  the  liabilities 
with  respect  to  which  partners  of  the 
upper-tier  partnership  bear  the 
economic  risk  of  loss. 

(j)  Anti-abuse  rules — (1)  In  general. 
An  obligation  of  a  partner  or  related 
person  to  make  a  payment  may  be 
disregarded  or  treated  as  an  obligation 
of  another  person  for  purposes  of  this 
section  if  facts  and  circumstances 
indicate  that  a  principal  purpose  of  the 
arrangement  between  the  parties  is  to 
eliminate  the  partner's  economic  risk  of 
loss  with  respect  to  that  obligation  or 
create  the  appearance  of  the  partner  or 
related  person  bearing  the  economic  risk 
of  loss  when,  in  fact,  the  substance  of 
the  arrangement  is  otherwise. 
Circumstances  with  respect  to  which  a 
payment  obligation  may  be  disregarded 
include,  but  are  not  limited  to,  the 
situations  described  in  paragraphs  (j)  (2) 
and  (j)  (3)  of  this  section. 

(2)  Arrangements  tantamount  to  a 
guarantee.  Irrespective  of  the  form  of  a 
contractual  obligation,  a  partner  is 
considered  to  bear  the  economic  risk  of 
loss  with  respect  to  a  partnership 


liability,  or  a  portion  thereof.  t( 
extent  that: 

(i)  The  partner  or  related  pei 
imdertakes  one  or  more  contra 
obligations  so  that  the  partner! 
obtain  a  loan; 

(ii)  The  contractual  obligatio 
partner  or  related  person  elimi 
substantially  all  the  risk  to  the 
that  the  partnership  will  not  sa 
obligations  under  the  loan;  anc 

(iii)  One  of  the  principal  pur] 
using  the  contractual  obligatioi 
attempt  to  permit  partners  (oth 
those  who  are  directly  or  indin 
liable  for  the  obligation)  to  incl 
portion  of  the  loan  in  the  basis 
partnership  interests.  The  parti 
considered  to  bear  the  econom 
loss  for  the  liability  in  accorda 
their  relative  economic  burden 
hability  pursuant  to  the  contra 
obligations.  For  example,  a  lea 
between  a  partner  and  a  partm 
which  is  not  on  commercially 
reasonable  terms  may  be  tanta 
a  guarantee  by  the  partner  of  a 
partnership  liability. 

(3)  Plan  to  circumvent  or  avc 
regulations.  An  obligation  of  a 
to  make  a  payment  is  not  reco( 
the  facts  and  circumstances  ev 
plan  to  circumvent  or  avoid  th( 
obligation. 

[A]  Example.  The  following  e 
illustrates  the  principle  of  para 
(3)  of  this  section. 

Example:  Plan  to  circumvent  or  i 
obligation.  A  and  B  form  a  general 
partnership.  A,  a  corporation,  cont 
$20,000  and  B  contributes  $80,000  t 
partnership.  A  it  obligated  to  resto 
deficit  in  its  partnership  capital  ac 
partnership  agreement  allocates  lo 
A  and  80%  to  B  until  B's  capital  aci 
reduced  to  zero,  after  which  all  los 
allocated  to  A.  The  partnership  pui 
depreciable  property  for  $250,000  u 
$100,000  cash  and  a  $150,000  recou 
from  a  bank.  B  guarantees  paymen 
$150,000  loan  to  the  extent  the  loar 
unpaid  after  the  bank  has  exhaust) 
remedies  against  the  partnership.  / 
subsidiary,  formed  by  a  parent  of « 
consolidated  group,  with  capital  lii 
$20,000  to  allow  the  consolidated  g 
enjoy  the  tax  losses  generated  by  t 
property  while  at  the  same  time  lin 
monetary  exposure  for  such  losses 
facts,  when  considered  together  wi 
guarantee,  indicate  a  plan  to  circut 
avoid  A's  obligation  to  contritmte  I 
partnership.  The  rules  of  section  7£ 
applied  as  if  A's  obligation  to  conn 
not  exist  Accordingly,  the  $150,0QC 
a  recourse  Uabitity  that  is  allocate< 
toB. 

§  1.752-3    Partnar**  slwr*  of  non 
llabtlltiM. 

(a)  In  general.  A  partner's  sh 
nonrecourse  liabilities  of  a  pari 
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Contributed  property  is  treated  as 
contributed  solely  for  the  purpose  of 
securing  a  partnership  Uability  if 
substantially  all  of  the  items  of  income, 
gain.  loss,  and  deduction  attributable  to 
the  contributed  property  are  allocated  to 
the  contributing  partner,  and  this 
allocation  is  greater  than  the  partner's 
share  of  any  other  significant  item  of 
partnership  income,  gain,  loss,  or 
deduction. 

(3)  Valuation.  The  extent  to  which  a 
partner  bears  the  economic  risk  of  loss 
as  a  result  of  a  direct  pledge  described 
in  paragraph  (h](l]  of  this  section  or  an 
indirect  pledge  described  in  paragraph 
(h)(2)  of  this  section  is  limited  to  the  fair 
market  value  of  the  property  at  the  time 
of  the  pledge  or  contribution. 

[A]  Partner's  promissory  note.  For 
purposes  of  paragraphs  (h)(1)  and  (h)(2) 
of  this  section,  a  promissory  note  of  the 
partner  or  related  person  that  is  pledged 
or  contributed  to  the  partnership  shall 
not  be  taken  into  account  unless  the 
note  is  readily  b'adeable  on  an 
established  securities  market. 

(i)  Treatment  of  recourse  liabilities  in 
tiered  partnerships.  If  a  partnership  (the 
"upper-tier  partnership")  owns  (directly 
or  indirectly  through  one  or  more 
partnerships)  an  interest  in  another 
partnership  (the  "subsidiary 
partnership"),  the  Uabilities  of  the 
subsidiary  partnership  are  allocated  to 
the  upper-tier  partnership  in  an  amount 
equal  to  the  sum  of  the  following — 

(1)  The  amount  of  the  economic  risk  of 
loss  that  the  upper-ber  partnership 
bears  with  respect  to  the  liabilities:  and 

(2)  Any  other  amount  of  the  liabilities 
with  respect  to  which  partners  of  the 
upper-tier  partnership  bear  the 
economic  risk  of  loss. 

(j)  Anti-abuse  rules — (1)  In  general. 
An  obligation  of  a  partner  or  related 
person  to  make  a  payment  may  be 
disregarded  or  treated  as  an  obligation 
of  another  person  for  purposes  of  this 
section  if  facts  and  circumstances 
indicate  that  a  principal  purpose  of  the 
arrangement  between  the  parties  is  to 
eliminate  the  partner's  economic  risk  of 
loss  with  respect  to  that  obligation  or 
create  the  appearance  of  the  partner  or 
related  person  bearing  the  economic  risk 
of  loss  when,  in  fact,  the  substance  of 
the  arrangement  is  otherwise. 
Circumstances  with  respect  to  which  a 
payment  obligation  may  be  disregarded 
include,  but  are  not  limited  to,  the 
situations  described  in  paragraphs  (j)  (2) 
and  (j)  (3)  of  this  section. 

(2)  Arrangements  tantamount  to  a 
guarantee.  Irrespective  of  the  form  of  a 
contractual  obligation,  a  partner  is 
considered  to  bear  the  economic  risk  of 
loss  with  respect  to  a  partnership 


liability,  or  a  portion  thereof,  to  the 
extent  that: 

(i)  The  partner  or  related  person 
imdertakes  one  or  more  contractual 
obligations  so  that  the  partnership  may 
obtain  a  loan; 

(ii)  The  contractual  obligations  of  the 
partner  or  related  person  eliminate 
substantially  all  the  risk  to  the  lender 
that  the  partnership  will  not  satisfy  its 
obligations  under  the  loan;  and 

(iii)  One  of  the  principal  purposes  of 
using  the  contractual  obligations  is  to 
attempt  to  permit  partners  (other  than 
those  who  are  directly  or  indirectly 
liable  for  the  obligation)  to  include  a 
portion  of  the  loan  in  the  basis  of  their 
partnership  interests.  The  partners  are 
considered  to  bear  the  economic  risk  of 
loss  for  the  liability  in  accordance  with 
their  relative  economic  burdens  for  the 
liability  pursuant  to  the  contractual 
obligations.  For  example,  a  lease 
between  a  partner  and  a  partnership 
which  is  not  on  commercially 
reasonable  terms  may  be  tantamount  to 
a  guarantee  by  the  partner  of  a 
partnership  liability. 

(3)  Plan  to  circumvent  or  avoid  the 
regulations.  An  obligation  of  a  partner 
to  make  a  payment  is  not  recognized  if 
the  facts  and  circumstances  evidence  a 
plan  to  circumvent  or  avoid  the 
obligatiorL 

(4)  Example.  The  following  example 
illustrates  the  principle  of  paragraph  (j) 
(3)  of  this  section. 

Example:  Plan  to  circumvent  or  avoid 
obligation.  A  and  B  form  a  general 
partnership.  A,  a  corporation,  contributes 
$20,000  and  B  contributes  $80,000  to  the 
partnership.  A  it  obligated  to  restore  any 
deficit  in  ita  partnership  capital  account.  The 
partnership  agreement  allocates  losses  20%  to 
A  and  80%  to  B  until  B's  capital  account  is 
reduced  to  zero,  after  which  all  losses  are 
allocated  to  A.  The  partnership  purchases 
depreciable  property  for  $250,000  using  its 
$100,000  cash  and  a  $150,000  recourse  loan     . 
from  a  bank.  B  guarantees  payment  of  the 
$150,000  loan  to  the  extent  the  loan  remains 
unpaid  after  the  bank  has  exhausted  its 
remedies  against  the  partnership.  A  is  a 
subsidiary,  formed  by  a  parent  of  a 
consolidated  group,  with  capital  limited  to 
$20,000  to  allow  the  consolidated  group  to 
enjoy  the  tax  losses  generated  by  the 
property  while  at  the  same  time  limiting  its 
monetary  exposure  for  such  losses.  These 
facts,  when  considered  together  with  B's 
guarantee,  indicate  a  plan  to  circumvent  or 
avoid  A's  obligation  to  contribute  to  the 
partnership.  The  rules  of  section  752  must  be 
applied  as  if  A's  obligation  to  contribute  did 
not  exist.  Accordingly,  the  $150,000  liability  is 
a  recourse  liabitity  that  is  allocated  entirely 
toB. 

§  1 .752-3    PartiMr'a  shar*  of  nonrvcourM 
llabtlltiM. 

(a)  In  general.  A  partner's  share  of  the 
nonrecourse  liabilities  of  a  partnership 


equals  the  sum  of  paragraphs  (a)  (1) 
through  (a)  (3)  of  this  section  as 
follows — 

(1)  The  partner's  share  of  partnership 
minimum  gain  determined  in  accordance 
with  the  rules  of  section  704  (b)  and  the 
regulations  thereunder 

(2)  The  amount  of  any  taxable  gain 
that  would  be  allocated  to  the  partner 
under  section  704  (c)  (or  in  the  same 
manner  as  section  704  (c)  in  connection 
with  a  revaluation  of  partnership 
property)  if  the  partnership  disposed  of 
(in  a  taxable  transaction)  all  partnership 
property  subject  to  one  or  more 
nonrecourse  liabilities  of  the  partnership 
in  full  satisfaction  of  the  Habilities  and 
for  no  other  consideration;  and 

(3)  The  partner's  share  of  the  excess 
nonrecourse  liabilities  (those  not 
allocated  luider  paragraphs  (a)  (1)  and 
(a)  (2)  of  this  section)  of  the  partnership 
as  determined  in  accordance  with  the 
partner's  share  of  partnership  profits. 
The  partner's  interest  in  partnership 
profits  is  determined  by  taking  into 
account  all  facts  and  circumstances 
relating  to  the  economic  arrangement  of 
the  partners.  The  partnership  agreement 
may  specify  the  partners'  interests  in 
partnership  profits  for  purposes  Of 
allocating  excess  nonrecourse  liabilities 
provided  the  interests  so  specified  are 
reasonably  consistent  with  allocations 
(that  have  substantial  economic  effect 
under  the  section  704(b)  regulations)  of 
some  other  significant  item  of 
partnership  income  or  gain. 
Alternatively,  excess  nonrecourse 
liabiUties  may  be  allocated  among  the 
partners  in  accordance  with  the  manner 
in  which  it  is  reasonably  expected  that 
the  deductions  attributable  to  those 
nonrecourse  liabilities  will  be  allocated. 

(b)  Examples.  The  following  examples 
illustrate  the  principles  of  paragraph  (a) 
of  this  section. 

Example  1:  Partner's  share  of  nonrecourse 
liabilities.  The  AB  partnership  purchases 
depreciable  property  for  a  $1,000  purchase 
money  note  that  is  a  nonrecourse  Lability 
under  the  rules  of  this  section.  Assume  that 
this  is  the  only  nonrecourse  liability  of  the 
partnership,  and  that  no  principal  payments 
are  due  on  the  purchase  money  note  for  a 
year.  The  partnership  agreement  provides 
that  all  items  of  income,  gain,  loss,  and 
deduction  are  allocated  equally.  Immediately 
after  purchasing  the  depreciable  property,  the 
partners  share  the  nonrecourse  liability 
equally  because  they  have  equal  Interests  in 
partnership  profits.  A  and  B  are  each  treated 
as  if  they  contributed  $500  to  the  partnership 
to  reflect  each  psrtners's  increase  in  his  or 
her  share  of  partnership  liabilities  (from  $0  to 
$500).  The  minimum  gain  with  respect  to  an 
item  of  partnership  property  subiecl  to  a 
nonrecourse  liability  equals  the  amount  of 
gain  that  would  be  recognized  if  the 
partnership  disposed  of  the  property  in  full 
satisfachon  of  the  nonrecourse  hability  and 


for  no  other  consideration.  Therefore,  if  the 
partnership  claims  a  deprectaboa  deduction 
of  $200  for  the  depreciable  property  for  the 
year  it  acquires  that  property,  partnership 
minimum  gain  for  the  year  will  increase  by 
$200  (the  excess  of  the  $1,000  nonrecourse 
liability  over  the  $800  adjusted  tux  basis  of 
the  property).  See  1 1.704-lT  (b)  (4)  (iv  (c).  A 
and  B  each  have  a  $100  share  of  partnership 
minimum  gain  at  the  end  of  that  year  becaus" 
the  depreciation  deduction  is  treated  as  a 
nonrecourse  deduction.  See  {  1.704-lT  (b)  (4) 
(iv)  [b)  and  (/).  Accordingly,  at  the  end  of  that 
year,  A  and  B  are  allocated  $100  each  of  the 
nonrecourse  liabihty  to  match  their  shares  of 
partnership  minimum  gain.  The  remaining 
$800  of  the  nonrecourse  liability  will  be 
allocated  equally  between  A  and  B  ($400 
each). 

Example  Z  Excess  nonrecourse  liabilitien 
allocated  consistently  with  reasonably 
expected  deductions.  The  facts  are  the  same 
as  in  Example  1  except  that  the  partnership 
agreement  provides  that  depreciation 
deductions  will  be  allocated  to  A  The 
partners  agree  to  allocated  excess 
nonrecourse  Uabilities  in  accordance  with  the 
manner  in  which  it  is  reasonably  expected 
that  the  deductions  attributable  to  those  nnn 
recourse  liabilities  will  be  allocated. 
Assuming  that  the  allocation  of  all  of  the 
depreciation  deductions  to  A  is  valid  under 
section  704(b),  immediately  after  purchasing 
the  depreciable  property.  As  share  of  the 
nonrecourse  liability  is  $1,000.  Accordingly.  A 
is  treated  as  if  A  contributed  $1,000  to  the 
partnership. 

§1.752-4    Special  rulM. 

(a)  Tiered  partnerships.  An  upper-tier 
partnership's  share  of  the  liabihties  of  a 
subsidiary  partnership  (other  than  any 
liability  of  the  subsidiary  partnership 
that  is  owed  to  the  upper-ber 
partnership)  is  treated  as  liabihties  of 
the  upper-tier  partnership  for  purposes 
of  applying  section  752  and  the 
regulations  thereunder  to  the  partners  of 
the  upper-tier  partnership. 

(b)  Related  person  definition — (1)  In 
general.  A  person  is  related  to  a  partner 
if  the  person  and  the  partner  bear  a 
relationship  to  each  other  that  is 
specified  in  sections  267(b)  or  707(b)(1). 
subject  to  the  following  modifications: 

(i)  Substitute  "80  percent  or  more"  for 
"more  than  50  percent"  each  place  it 
appears  in  those  sections: 

(ii)  A  person's  family  is  determined  by 
excluding  brothers  and  sisters;  and 

(iii)  Disregard  sections  267(e)(1)  and 
267(f)(1)(A). 

(2)  Person  related  to  more  than  one 
partner — (i)  In  general  If,  in  applying 
the  related  person  rules  in  paragraph 
(b)(1)  of  this  section,  a  person  is  related 
to  more  than  one  jjartner,  paragraph 
(b)(1)  of  this  section  is  applied  by 
treating  the  person  as  related  only  to  the 
partner  with  whom  there  is  the  highest 
percentage  of  related  ownership.  If  two 
or  more  partners  have  the  same 
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percentage  of  related  ownership  and  no 
other  partner  has  a  greater  percentage, 
the  liability  is  allocated  equally  among 
the  partners  having  the  equal 
percentages  of  related  ownership. 

(ii)  Natural  persons.  For  purposes  of 
determining  the  percentage  of  related 
ownership  between  a  person  and  a 
partner,  natural  persons  who  are  related 
by  virtue  of  being  members  of  the  same 
family  are  treated  as  having  a 
percentage  relationship  of  100  percent 
with  respect  to  each  other. 

(iii)  Related  partner  exception. 
Notwithstanding  paragraph  (b)(1)  of  this 
section  (which  defines  related  person), 
persons  owning  Interests  directly  or 
indirectly  in  the  same  partnership  are 
not  treated  as  related  persons  for 
purposes  of  determining  the  economic 
risk  of  loss  borne  by  each  of  them  for 
the  habilities  of  the  partnership.  This 
paragraph  (iii)  does  not  apply  when 
determining  a  partner's  interest  under 
the  de  minimis  rules  in  §  1.752-2(d). 

(iv)  Special  rule  where  entity 
structured  to  avoid  related  persons 
status — (A)  In  general.  If— 

(7)  A  partnership  liability  is  owed  to 
or  guaranteed  by  another  entity  that  is  a 
partnership,  an  S  corporation,  a  C 
corporation,  or  a  trust; 

[2)  A  partner  or  related  person  owns 
(directly  or  indirectly)  a  20  percent  or 
more  ownership  interest  in  the  other 
entity;  and 

[3]  A  principal  purpose  of  having  the 
other  entity  act  as  a  lender  or  guarantor 
of  the  liability  was  to  avoid  the 
determination  that  the  partner  that  owns 
the  interest  bears  the  economic  risk  of 
loss  for  federal  income  tax  purposes  for 
all  or  part  of  the  liability;  then  the 
partner  is  treated  as  holding  the  other 
entity's  interest  as  a  creditor  or 
guarantor  to  the  extent  of  the  partner's 
or  related  person's  ownership  interest  in 
the  entity. 

(B)  Ownership  interest.  For  purposes 
of  paragraph  (b)(2)(iv){A)  of  this  section. 
a  person's  ownership  interest  in: 

(i)  a  partnership  equals  the  partner's 
highest  percentage  interest  in  any  item 
of  partnership  loss  or  deduction  for  any 
taxable  year; 

[2]  an  S  corporation  equals  the 
percentage  of  the  outstanding  stock  in 
the  S  corporation  owned  by  the 
shareholder; 

[3]  a  C  corporation  equals  the 
percentage  of  the  fair  market  value  of 
the  issued  and  outstanding  stock  owned 
by  the  shareholder;  and 

(4)  a  trust  equals  the  percentage  of  the 
actuarial  interests  owned  by  the 
beneficial  owner  of  the  trust. 

(C)  Example.  Entity  structured  to 
avoid  related  person  status.  A,  B,  and  C 
form  a  general  partnership,  ABC.  A,  B, 


and  C  equal  partners,  each  contributing 
$1,000  to  the  partnership.  A  and  B  want 
to  loan  money  to  ABC  and  have  the  loan 
treated  as  nonrecourse  for  purposes  of 
section  752.  A  and  B  form  partnership 
AB  to  which  each  contributes  $50,000.  A 
and  B  share  losses  equally  in 
partnership  AB.  Partnership  AB  loans 
partnership  ABC  $100,000  on  a 
nonrecourse  basis  secured  by  the 
property  ABC  buys  with  the  loan.  Under 
these  facts  and  circumstances,  A  and  B 
bear  the  economic  risk  of  loss  with 
respect  to  the  partnership  liability 
equally  based  on  their  percentage 
interest  in  losses  of  partnership  AB. 

(c)  Limitation.  The  amount  of  an 
indebtedness  is  taken  into  account  only 
once,  even  though  a  partner  (in  addition 
to  the  partner's  liability  for  the 
indebtedness  as  a  partner)  may  be 
separately  liable  therefor  in  a  capacity 
other  than  as  a  partner. 

(d)  Time  of  determination.  A  partner's 
share  of  partnership  liabilities  must  be 
determined  whenever  the  determination 
is  necessary  in  order  to  determine  the 
tax  liability  of  the  partner  or  any  other 
person.  See  S  1.705-l(a)  for  rules 
regarding  when  the  adjusted  basis  of  a 
partner's  interest  in  the  partnership 
must  be  determined. 

§  1.752-5    Effective  dates  and  transition 
rule*. 

(a)  In  general.  Unless  a  partnership 
makes  an  election  under  paragraph 
(b)(1)  of  this  section  to  apply  the 
provisions  of  5§  1.752-1  through  1.752-4 
earlier,  §§  1.752-1  through  1.752-4  apply 
to  any  liability  incurred  or  assumed  by  a 
partnership  on  or  after  December  28. 
1991,  other  than  a  liability  incurred  or 
assumed  by  the  partnership  pursuant  to 
a  written  binding  contract  in  effect  prior 
to  December  28, 1991  and  at  all  times 
thereafter. 

(b)  Election— (\)  In  general.  A 
partnership  may  elect  to  apply  the 
provisions  of  §§  1.752-1  through  1.752-4 
as  of  the  beginning  of  the  first  taxable 
year  of  the  partnership  ending  on  or 
after  December  28. 1991. 

(2)  Time  and  manner  of  election.  An 
election  under  this  paragraph  (b)  is 
made  by  attaching  a  written  statement 
to  the  partnership  return  for  tlie  first 
taxable  year  of  the  partnership  ending 
on  or  after  December  28, 1991.  The 
written  statement  must  include  the 
name,  address,  and  taxpayer 
identification  number  of  the  partnership 
making  the  statement  and  contain  a 
declaration  that  an  election  is  being 
made  under  this  paragraph  (b). 

(c)  Effect  of  section  70a[b)(l)(B) 
termination  on  determining  date 
liabilities  are  incurred  or  assumed.  For 
purposes  of  applying  this  section,  a 


termination  of  the  partnership  under 
section  708(b)(1)(B)  will  not  cause 
partnership  liabilities  incurred  or 
assumed  prior  to  the  termination  to  be 
treated  as  incurred  or  assumed  nn  th» 
date  of  the  termination. 
Fred  T.  Goldberg.  Jr., 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  91-17947  Filed  7-28-91;  8:45  amj 
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[PS-229-84  and  PS-049-91] 
RIN  1545-AP75  and  1545-AP76 

Treatment  of  Partnership  Liabilities; 
Pubiic  Hearing 

agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  relating  to  the 
treatment  of  partnership  liabilities. 
These  regulations  reflect  changes  to  the 
applicable  tax  law  made  by  section  79 
of  the  Tax  Reform  Act  of  1984. 
DATES:  The  public  hearing  will  be  held 
on  September  17. 1991,  beginning  at  10 
a.m.  Requests  to  speak  and  outlines  of 
oral  comments  must  be  received  by 
September  3, 1991. 

ADDRESSES:  The  public  hearing  will  be 
in  the  Internal  Revenue  Building.  Second 
Floor,  room  2615. 1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Requests  to  speak  and  outlines  of  oral 
comments  should  be  submitted  to: 
Internal  Revenue  Service.  P.O.  Box  7604. 
Ben  Franklin  Station.  Attn: 
CC:CORP:T:R.  (PS-229-84  &  PS-49-91), 
room  5228,  Washington.  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACr 
Felicia  A.  Daniels  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  202-566-3935  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  752  of  the 
Internal  Revenue  Code.  The  proposed 
regulations  appear  in  the  proposed  rules 
section  of  this  issue  of  the  Federal 
Register. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 


hearing  on  the  proposed  regu 
should  submit  not  later  than '. 
September  3, 1991,  an  outline 
comments/testimony  to  be  pi 
the  hearing  and  the  time  they 
devote  to  each  subject. 

Each  speaker  (or  group  of  t 
representing  a  single  entity)  \ 
limited  to  10  minutes  for  an  o 
presentation  exclusive  of  the 
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termination  of  the  partnership  under 
section  708(b)(1)(B)  will  not  cause 
partnership  liabilities  incurred  or 
assumed  prior  to  the  termination  to  be 
treated  as  incurred  or  assumed  nn  th<> 
date  of  the  termination. 
Fred  T.  Goldberg,  Jr., 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  91-17947  Filed  7-26-91;  8:45  am] 
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ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  relating  to  the 
treatment  of  partnership  liabilities. 
These  regulations  reflect  changes  to  the 
applicable  tax  law  made  by  section  79 
of  the  Tax  Reform  Act  of  1984. 
DATES:  The  public  hearing  will  be  held 
on  September  17. 1991.  beginning  at  10 
a.m.  Requests  to  speak  and  outlines  of 
oral  comments  must  be  received  by 
September  3. 1991. 

ADDRESSES:  The  public  hearing  will  be 
in  the  Internal  Revenue  Building.  Second 
Floor,  room  2615. 1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Requests  to  speak  and  outlines  of  oral 
comments  should  be  submitted  to: 
Internal  Revenue  Service,  P.O.  Box  7604, 
Ben  Franklin  Station,  Attn: 
CC:CORP:T:R,  (PS-229-84  &  PS-49-91), 
room  5228,  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  A.  Daniels  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate).  202-566-3935  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  752  of  the 
Internal  Revenue  Code.  The  proposed 
regulations  appear  in  the  proposed  rules 
section  of  this  issue  of  the  Federal 
Register. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 


hearing  on  the  proposed  regulations 
should  submit  not  later  than  Monday, 
September  3, 1991.  an  outline  of  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 


consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:15  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 


Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of  the 
Internal  Revenue. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 

[FR  Doc.  91-17948  Filed  7-26-91:  2-.27  pm] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

To  the  Congress  of  the  United  States: 
In  accordance  with  the  Impoundment 
Control  Act  of  1974. 1  herewith  report 
one  proposed  rescission  totaling 


$5,000,000  and  one  revised  deferral  of 
budget  authority  now  totaling 
$127,036,000.  Including  the  revised 
deferral,  funds  reported  as  withheld 
now  total  $10.3  billion. 

The  proposed  rescission  affects  the 
Department  of  Defense.  The  deferral 


affects  the  Department  of  State.  The 
<fetail8  of  the  deferral  and  proposed 
rescission  are  contained  in  the  attached 
report. 

Hie  White  House, 
July  24. 1991. 
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affects  the  Department  of  State.  The 
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report. 

TTie  White  House. 
July  24. 1991. 
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RESCISSION 
NO. 


091-30 


DEFERRAL 
NO. 


D91-6B 


CONTENTS  OF  SPECIAL  MESSAGE 
(In  thousands  of  dollars) 


ITEM 


BUDGET 
AUTHORITY 


Department  of  Defense: 
Research,  Development,  Test,  and  Evaluation: 
Research,  development,  test,  and  evaluation. 
Defense  Agencies 


5.000 


Total  rescissions. 


5.000 


ITEM 


BUDGET 
AUTHORITY 


Department  of  State: 
Bureau  for  Refugee  Programs: 
United  States  emergency  refugee  and 
migration  fund 


127.036 


Total  deferral. 


127,036 
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SUMMARY  OF  SPECiAL  MESSAGES 
FISCAL  YEAR  1991 
(in  thousands  of  dollars) 


RESCISSIONS 


Sixth  special  message: 


New  items. 


5.000 


Revisions  to  previous  special  messages. 


Effects  of  the  Sixth  special  message 5,000 

Amounts  from  previous  special  messages.  4,854.251 


TOTAL  amount  proposed  to  date  in  all 
special  messages 


4,859,251 


DEFERRALS 


68.000 


68.000 
10,192,836 

10.260.836 


DE 
Research 

Research,    develop: 

II 
Of  the   funds  made  s 

511.    S5. 000. OOP  art 

Section  822  of  P.L. 
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5«<K)0 


68,000 


R91-30 

DEPARTMENT  OF  DEFENSE  -  MILITARY 
Research,  Development,  Test,  and  Evaluation 

Research,  development,  test,  and  evaluation,  Defense  Agencies 

I'        ■  ■ 
Of  the  fiends  made  available  under  this  heading  in  Public  Law  101- 

511.  $5.000.000  are  rescinded:  Provided.  That  Subsection  fa)  of 

Section  822  of  P.L.  101-510  is  repealed. 


5,000 
4,854.251 

4,859,251 


68,000 
10,192.836 

10.260.836 
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Rescission  Proposal  No.  R91-30 


PROPOSED  RESCISSION  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1012  of  P.L  93-344 


AGENCY: 
Department  of  Defense 


BUREAU: 

Research.  Development,  Test,  and  Evaluation 


Appropriation  title  and  symbol: 

Research,  development,  test,  and 
evaluation.  Defense  Agencies 
971/20400 


New  budget  authority 

(P.L.  101-511) 

Other  budgetary  resources.. 


9.079.201 .000 
810.772.202 
Total  budgetary  resources. . .       9.889.973.202 


Amount  proposed  for 
rescission 


0MB  identification  code: 
97-0400-0-1-051 


Grant  program: 
I      I        Yes 


No 


Type  of  account  or  fund: 

I      I        Annual 

I  X  I         Multi-year         September  30. 1992 

(expiration  date) 
I      I        No-Year 


5.000.000 


Legal  authority  (in  addition  to  sec.  1012): 
I    I         Antideficiency  Act 
□         Other  


Type  of  budget  authority: 
[xl         Appropriation 
I     I         Contract  authority 
Q         Other 


JUSTIFICATION:  This  appropriation  provides  for  basic  and  applied  scientific  research,  development, 
test,  and  evaluation,  including  maintenance,  rehabilitation,  lease  and  operation  of  facilities  and 
equipment.  The  funds  proposed  for  rescission  were  made  available  for  initial  operation  of  the  Critical 
Technologies  Institute,  a  quasi-governmental  organization  chaired  by  the  Director  of  the  Office  of 
Science  and  Technology  Policy  (OSTP).  to  conduct  analyses  of  critical  technology  issues.  The  funds  are 
proposed  for  rescission  based  on  the  findings  and  recommendations  of  the  Director  of  OSTP  that  the 
Institute  is  both:  (1)  unnecessary,  in  light  of  other  on-going  Administration  activities  with  respect 
to  critical  technologies  and  (2)  unworkable,  as  authorized,  because  it  cannot  participate  effectively  in 
policy  development. 


ESTIMATED  PROGRAM  EFFECT:  The  DoD's  ability  to  accomplish  its  mission  successfully  would  not  be 
affected  by  this  rescission  proposal  because  the  purpose  of  the  Critical  Technologies  Institute  is  not 
directly  related  to  the  DoD  mission. 


Report  Pvars\ 


This  report  updati 
on  January  9,  29^: 

This  revision  to  i 
Emergency  refuge«: 
amount  previously 
$127,036,000.  Th: 
withholding  of  fuj 
Supplemental  Appr( 
$127,036,000  repo: 
available,  making 


OUTLAY  EFFECT:    (in  thousands  of  dollars): 

1991  Outlay  Estimate 
Without  With 

Rescission  Rescission  FY  1991        FY  1992       FY  1993       FY  1994       FY  1995       FY  1996 


Outlay  Changes 


8.471,060 


8.468.460 


-2.600 


-1.925 


-345 


-95 
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Rescission  Proposal  No.  R91-30 


DGET  AUTHORITY 
D12ofP.L93-344 


New  budget  authority 9.079.201 .000 

(P.L  101-511) 

Other  budgetary  resources..  810.772.202 

Total  budgetary  resources...  9.889.973.202 


Amount  proposed  for 
rescission 


5.000.000 


Legal  authority  (in  addition  to  sec.  1012): 
I    I         Antideficiency  Act 
□         Other  


Type  of  budget  authority: 
[x]         Appropriation 
I     I         Contract  authority 
Q         Other 


nd  applied  scientific  research,  development, 

n,  lease  and  operation  of  facilities  and 

le  available  for  initial  operation  of  the  Critical 

)n  chaired  by  the  Director  of  the  Office  of 

'ses  of  critical  technology  issues.  The  funds  are 

mendations  of  the  Director  of  OSTP  that  the 

ng  Administration  activities  with  respect 

I,  because  it  cannot  participate  effectively  in 


iccomplish  its  mission  successfully  would  not  be 
of  the  Critical  Technologies  Institute  is  not 


Dutlay  Changes 


FY  1993       FY  1994       FY  1995       FY  1996 
-345  -95 


Deferral  No.  D91-6B 


Supplemental  Report 
Report  Pxxrsuant  to  Section  l&14(.e>  of  Public  Law  93-344 


This  report  updates  Deferral  No. 
on  January  9,  1991. 


D91-6A  transaittied  to  Congress 


This  revision  to  a  deferral  of  the  Department  of  State's 
Emergency  refugee  and  migration  assistance  fund  increases  the 
amount  previously  reported  as  deferred  from  $59,036,000  to 
$127,036,000.   This  increase  of  $6^^000 eO<^  results  from  the 
withholding  of  funds  made  available  by  the  Dire  Emergency 
Supplemental  Appropriations  Act  (F.L»  2:02<-S5) .   Of  the 
$127,036,000  reported  as  deferred,  $54,6S3,3S0  has  been  made 
available,  making  the  current  deferral  $72,352^650.. 
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Deferral  No.  91 -6B 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L  93-344 


AGENCY: 
Department  of  State 

New  budget  authority •  $       103.000.000 

(P.L  101-513  and  102-55) 

Other  budgetary  resources •            26.202.650 

Total  budgetary  resources •          129.202.650 

BUREAU: 

Bureau  of  Refugee  Programs 

Appropriation  title  and  symbol:     ■ 

United  States  emergency  refugee 
and  migration  assistance 
fund  1/ 

11X0040 

Amount  to  be  deferred: 
Part  of  year 2/*  $       127.036.000 

Entire  year 

0MB  identification  code: 
11-0040-0-1-151 

Legal  authority  (in  addition  to  sec.  1013): 
|X    1     Antideficiency  Act 
L     1     Other 

Grant  program: 

1      i     Yes      1  X         No 

Type  of  account  or  fund: 

1      1     Annual 

1      1     Multi-year: 

(expiration  date) 
|X  1     No-Year 

Type  of  budget  authority: 
|X    1     Appropriation 
1      1     Contract  authority 
1      1     Other 

JUSTIFICATION:  Section  501(a)  of  the  Foreign  Relations  Authorization  Act.  1976  (Public  Law  94-141)  and 
Section  414(b)  (1)  of  the  Refugee  Act  of  1980  (Public  Uw  96-212)  amended  Section  2(c)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962  (22  U.S.C.  2601)  by  authorizing  a  fund  to  enable  the  President  to 
provide  emergency  assistance  for  unexpected  urgent  refugee  and  migration  needs. 

Executive  Order  No.  11922  of  June  16. 1976.  allocated  all  funds  appropriated  to  the  President  for  the 
Emergency  Fund  to  the  Secretary  of  State  but  reserved  for  the  President  the  determination  of  assistance 
to  be  furnished  and  the  designation  of  refugees  to  be  assisted  by  the  Fund. 

These  funds  have  been  deferred  pending  Presidential  decisions  required  by  Executive  Order  No.  1 1922. 
Funds  will  be  released  as  the  President  determines  assistance  to  be  furnished  and  designates  refugees. 
to  be  assisted  by  the  Fund.  This  deferral  action  is  taken  under  the  provisions  of  the  Antideficiency  Act 
(31  U.S.C.  1512). 

Estimated  Program  Effect:       None 
Outlay  Effect:    None 


1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1990  (D90-6B). 

2/  The  deferred  amount  has  been  reduced  to  $72,352,650  due  to  subsequent  releases. 

*    Revised  from  previous  report. 
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have  become  Federal  laws.  It 
may  be  used  in  conjunction 
«Milh  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  taws  is  not 
published  In  the  Federal 
nagister  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws'! 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office.  Washingtoa 
OC  20402  (phone.  202-275- 
3030). 

MJ.  Res.  279/Pub.  I_  102-74 

To  declare  it  to  be  the  policy 
a  tne  United  States  that 
there  should  be  a  renewed 
and  sustained  commitment  by 
•le  Federal  Government  arid 
the  American  people  to  ttie 
importance  of  adult  education. 
(July  26.  1991;  105  Stat  363; 
2  pages)    Price:  $1.00 
KR  427/IHjb.  4_  102-75 
To  disclaim  any  interests  of 
the  UnKed  States  in  certain 
lands  on  San  Juan  Island. 
Wellington,  and  for  other 
purposes,  guly  26.  1991:  105 
Stat.  365;  3  pages)    Price: 
$1.00 

HJL  998/Pub.  l_  102-76 
To  designate  the  building  in 
Vacherie,  Louisiana,  which 


houses  the  primary  operations 
of  the  UnUed  States  Postal 
Service  as  the  "John  Richard 
Haydel  Post  Office  Building". 
(July  26.  1991;  105  StaL  368; 
1  page)    Price:  $1.00 

H.f«.  2347/Pub.  L  102-77 

To  redesignate  the  Widland 
General  Mail  Facility  in 
Midland.  Texas,  as  the  "Carl 
O.  Hyde  General  Mail 
Facility",  and  for  other 
purposes.  (July  26.  1991;  105 
Stat.  369;  1  page)    Price: 
$1.00 
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O.  Hyde  General  Mail 
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Stat.  369;  1  page)    Price: 
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Agricultural  Marketing  S«rvlc« 

PROPOSED  RUUS 

Celery  grown  in  Florida,  36742 

II 
Agricultura  Department 

See  also  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Federal  Crop  Insurance 
Corporation;  Federal  Grain  Inspection  Service;  Forest 
Service;  Soil  Conservation  Service 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
36758 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimum  standards,  list,  36813 

Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Firearms: 
Federal  flrearms  privileges  restoration;  list,  36865 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Agricultural  quarantine  and  inspection  services;  user  fees 
(Hawaii  and  Puerto  Rico),  36724 
I 
Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 

Cable  Television  Laboratories,  Inc.,  et  al,  36847 

OSI/Network  Management  Forum,  36847 

Recording  Industry  of  America,  Inc.,  36847 

Software  Productivity  Consortium,  36848 

Army  Department 

NOTICES 

Meetings: 
U.S.  Military  Academy,  Board  of  Visitors,  36780 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Yakima  River  floodplain,  Benton  Coimty,  WA  Prosser 
substation  construction,  36783 
PaciHc  Northwest  Generating  Co.;  contract  to  effect  joint 
venture  with  BPA  36783 

Centers  for  Disease  Control 

NOTICES 

RF-induced  body  current  and  absorbed  power 
determinations;  NIOSH  meeting,  36814 

Coast  Guard 

PROPOSED  RULES 

Ports  and  waterways  safety: 
National  vessel  traffic  service  (VTS)  systems,  30910 


Commerce  Department 

See  Foreign-Trade  Zones  Board;  International  Trade 
Admiidstration;  National  Oceanic  and  Atmospheric 
Administration 

Commission  of  Hne  Arts 

NOTICES 

Meetings,  36777 

Commission  on  Minority  BusinsjM  Development 

NOTICES 
Hearings,  36777 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Textile  and  apparel  categories: 
Correlation  with  U.S.  Harmonized  Tariff  Schedule,  36778 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
New  York  Mercantile  Exchange — 
Sour  crude  oil,  36778 

Defense  Department 

See  also  Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lightweight  ExoAtmospheric  Projectile  (LEAP)  test  _ 
program,  36778 

Drug  Enforcement  Administration 

RULES 

Manufacturers,  distributors,  and  dispensers  of  controlled 
substances;  registration,  etc.: 
Detoxification;  definition,  36726 
Persons  convicted  of  felonies  relating  to  controlled 
substances  or  who  surrendered  registration  after 
controlled  substance  investigation;  employment 
prohibition,  36727 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etcj 

Strengthening  institutions  and  endowment  challenge  grant 
programs,  36780 
Meetings: 

Education  Standards  and  Testing  National  Council,  36781 

Energy  Department 

See  also  Bonneville  Power  Administration;  Energy 

Information  Administration;  Federal  Energy  Regulatory 
Commission;  Hearings  and  Appeals  OfQce,  Energy 
Department:  Southwestern  Power  Administration 

PROPOSED  RULES 

Sti-ategic  Petroleum  Reserve,  Protective  Force  Officers; 
limited  arrest  authority  and  use  of  force,  36743 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Anderson,  J.  Hilbert,  36781 
University  of — 
Kansas,  36792 
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Natural  gas  exportation  and  importation: 

Conoco  Inc.,  36804 
Powerplant  and  inoustrial  fuel  use;  new  electric  powerplant 
coal  capability;  compliance  certiHcations: 

Oildale  Cogeneration  Partners  LP..  36805 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
36788 

Environmental  Protection  Agency 

NOTICES 

Air  programs;  fuel  and  fuel  additive  waivers: 

Ethyl  Corp.,  36810 
Toxic  and  hazardous  substances  control: 

Premanufacture  exemption  approval,  36811 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

PROf>OSED  RULES 

Air  carrier  certification  and  operations: 
Primary  category  aircraft;  noise  standards,  36972 
Primary  category  aircraft  (airplanes,  gliders,  rotorcraft, 
manned  free  baUoons,  etc.),  36976 

Airworthiness  directives: 
Aviat  Christen.  36747 
McDonnell  Douglas,  36748 

NOTICES 

Exemption  petitions;  summary  and  disposition,  36861 
Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Telecommunications  services  for  hearing  and  speech 
disabled,  36729 
Radio  stations;  table  of  assignments: 

Florida,  36733,  36734 
(2  documents) 

Illinois,  36734 

Iowa,  36734 

Missouri,  36735 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Texas,  36752 

Wisconsin,  36751 
NOTICES 

Agency  information  collection  activities  under  0MB  review, 
36811 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  endorsements,  etc.: 
Soybeans,  36724 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  36869 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Hadson  Power  Partners  of  Rensselaer  et  al..  36789 
Natural  gas  certificate  filings: 

Florida  Gas  Transmission  Co.  et  al,  36790 


Hunt  Petroleum  Corp.  et  al.,  36795 
Applications,  hearings,  determinations,  etc.: 
Algonquin  Customer  Group,  36803 
Granite  State  Gas  Transmission,  Inc..  36804 
Paiute  Pipeline  Co..  36804 

Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions: 
Colorado,  36758 
Idaho  et  al.,  36759 
Illinois  et  al..  36759 
Indiana  et  al.,  36759 
North  Dakota,  36760 
Ohio.  36760 

(2  documents) 
Ohio  et  al.  36761 

Federal  Higtiway  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
St.  Johns  County.  FL.  36861 
Waldo  County,  ME,  36862 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  36812 

Correction.  36812 
Casualty  and  nonperformance  certificates: 
Club  Med  Sales.  Inc.,  et  al..  36812 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

36812 
Meetings;  Sunshine  Act.  36869 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fisii  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Silver  rice  rat,  36753 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Purple  cat's  paw  pearlymussel.  36830 
Tar  River  spiny  mussel.  36830 

Food  and  Drug  Administration 

RULES 

Medical  devices: 
General  and  plastic  surgery  devices — 
Nonabsorbable  surgical  sutures;  reciassification; 
correction.  36871 
NOTICES 

Food  additive  petitions: 
Exxon  Chemical  Co.,  36814 
Stockhausen,  Inc..  36815 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Tennessee.  36763 


Forest  Service 

NOTICES 

Meetings: 

Grand  Island  National  R( 

Commission,  36762 

Technology  transfer  agreen 

Forest  Products  Laborato 

core  materials  in  higl 

sandwich  constructic 

Health  and  Human  Service 

See  Alcohol,  Drug  Abuse,  e 
Administration;  Center 
Drug  Administration;  S 

Hearings  and  Appeals  OffI 

NOTICES 

Decisions  and  orders.  3680i 
(2  documents) 

Housing  and  UrtMn  Devei< 

RULES 

Low  Income  housing: 

Elderly  or  handicapped  b 

Supportive  housing  for 

Mortgage  and  loan  insuran 

Maximum  loan  and  mort 

36680 

NOTICES 

Grants  and  cooperative  agi 

Supportive  housing  for  el 

and  persons  disablei 

acquired  immunodef 

36821 

Interior  Department 

See  also  Fish  and  WildUfe 
Bureau;  Minerals  Mam 
Service;  Surface  Minin 
Office 

NOTICES 

Privacy  Act: 
Systems  of  records,  3682 

Intemationai  Trade  Admir 

NOTICES 

Antidumping: 
3.5"  microdisks  and  coat 
Acrylic  sheet  from  Japar 
Cadmium  from  Japan,  36 
Color  television  receiver 

Taiwan,  36765 
High  capacity  pagers  fro 
Titanium  sponge  from — 
U.S.S.R..  36768 

Antidumping  and  counterv 
Administrative  protectiv 
36764 

Countervailing  duties: 
Malleable  iron  pipe  fittir 

Scope  rulings;  list,  36774 

Applications,  hearings,  dei 
Colgate  University,  36771 
Louisiana  State  Universi 

International  Trade  Comn 

RULES 

Conflict  of  interests.  36725 
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Hunt  Petroleum  Corp.  et  al.,  36795 
Applications,  hearings,  determinations,  etc.: 
Algonquin  Customer  Group.  36803 
Granite  State  Gas  Transmission,  Inc..  36804 
Paiute  Pipeline  Co..  36804 

Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions: 
Colorado.  36758 
Idaho  et  al..  36759 
Illinois  et  al.,  36759 
Indiana  et  al..  36759 
North  Dakota.  36760 
Ohio,  36760 

(2  documents) 
Ohio  et  al.,  36761 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 

St.  Johns  County,  FL,  36861 

Waldo  County.  ME.  36882 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  36812 

Correction,  36812 
Casualty  and  nonperformance  certiRcates: 
Club  Med  Sales,  Inc.,  et  al..  36812 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

36812 
Meetings;  Sunshine  Act,  36869 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts     - 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Silver  rice  rat,  36753 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Purple  cat's  paw  pearlymussel,  36830 
Tar  River  spiny  mussel,  36830 

Food  and  Drug  Administration 

RULES 

Medical  devices: 
General  and  plastic  surgery  devices — 
Nonabsorbable  surgical  sutures;  reclassiflcation; 
correction.  36871  , 

NOTICES 

Food  additive  petitions: 
Exxon  Chemical  Co..  38814 
Stockhausen.  Inc.,  36815 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Tennessee,  36763 


Forest  Service 

NOTICES 

Meetings: 
Grand  Island  National  Recreation  Area  Advisory 
Commission,  36762 
Technology  transfer  agreements: 
Forest  Products  Laboratory;  replacements  for  honeycomb 
core  materials  in  high  performance  composite 
sandwich  constructions,  36762 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Social  Security  Administration 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders,  36805,  36808 
(2  documents) 

Housing  and  Urban  Development  Department 

RULES 

Low  income  housing: 
Elderly  or  handicapped  housing — 
Supportive  housing  for  elderly;  correction,  36728 
Mortgage  and  loan  insurance  programs: 
Maximum  loan  and  mortgage  limits  for  high-cost  areas, 
36080 

NOTICES 

Grants  and  cooperative  agreements;  availabihty.  etc.: 
Supportive  housing  for  elderly,  persons  with  disabilities, 
and  persons  disabled  by  infection  with  human 
acquired  immunodeficiency  virus  (HTV);  correction, 
36821 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Minerals  Management  Service;  National  Park 
Service;  Surface  Mining  Reclamation  and  Enforcement 
Office 

NOTICES 

Privacy  Act 
Systems  of  records.  36821 

International  Trade  Administration 

NOTICES 

Antidumping: 

3.5"  microdisks  and  coated  media  from  Japan,  36768 

Acrylic  sheet  from  Japan,  36764 

Cadmium  from  Japan.  36764 

Color  television  receivers,  except  for  video  monitors,  from 
Taiwan,  36765 

High  capacity  pagers  from  Japan.  36768 

Titanium  sponge  from — 
U.S^.R.,  36768 
Antidumping  and  countervailing  duties: 

Administrative  protective  orders;  violations  sanctions. 
36764 
Countervailing  duties: 

Malleable  iron  pipe  fittings  from  Thailand.  36773 
Scope  rulings;  list,  36774 
Applications,  hearings,  determinations,  etc.: 

Colgate  University.  36775 

Louisiana  State  University  et  al..  36776 

International  Trade  Commiaslon 

RULES 

Conflict  of  interests.  36725 


Interstate  Commerce  Commission 

PROPOSED  RULES 

Bulk  grain  and  grain  products;  loss  and  damage  claims, 

36752 
NOTICES 

Railroad  services  abandonment: 
Consolidated  Rail  Corp.,  36844 

Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 

Administration 
NOTICES 

Pollution  control;  consent  judgments: 

Allied-Signal,  Inc.,  et  al.,  36845 

BASF-Inmont  Corp.  et  al..  36845 

BP  America.  Inc..  et  al.,  36845 

Georgia-Pacific  Corp.  et  al,  36846 
Senior  Executive  Service: 

Performance  Review  Boards;  membership,  36846 

Lat>or  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Management  framework  plans,  etc.: 

Idaho,  36824 

Nevada,  36825 
Meetings: 

Cedar  City  District  Advisory  Council,  36828 

Moab  District  Advisory  Council.  36826 

Rock  Springs  District  Grazing  Advisory  Board,  36826 

Salt  Lake  District  Grazing  Advisory  Board.  36826 
Opening  of  public  lands: 

New  Mexico.  36827 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  36827 
(2  documents) 

California,  36828 

(2  documents) 

Survey  plat  fiUngs: 

Idaho,  36829 
Withdrawal  and  reservation  of  lands: 

Oregon,  36829 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  30869.  36870 
(3  documents) 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
American  President  Lines.  Ltd.,  36863 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availabihty,  eta: 
Gulf  of  Mexico  OCS— 

Oil  and  gas  operations,  36833 
Outer  Continental  Shelf  natural  gas  and  oil  resource 
management  program  (1992-1997),  36834 
Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Natural  gas  and  oil  resource  management  program  (1992- 
1997),  36843 
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National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

36848 

(2  documents) 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Highway  safety  program;  breath  alcohol  testing  devices: 
Evidential  devices;  model  specifications  and  conforming 
products  list.  36862 

National  Institute  for  Occupational  Safety  and  Healtti 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  36739 
Marine  mammals: 

North  Pacific  fur  seals — 
Subsistence  taking,  36735 
PflOPOSEO  RULES 

Endangered  and  threatened  species: 
Sea  turtle  conservation;  shrimp  trawling  requirements — 
Southeastern  U.S.  Atlantic  coast:  turtle  excluder 
devices  and  tow  time  restrictions,  36753 
NOTICES 

Fishery  management  councils;  hearings: 
South  Atlantic — 
Snapper-grouper;  correction,  36777 
Meetings: 
Pacific  Fishery  Management  Council,  36877 
(2  documents] 
Practice  and  procedure: 
Environmental  data,  information,  and  products:  fee 
schedule;  correction,  36871 

National  Parit  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Yellowstone  National  Park.  WY.  36831 
Phoenix  Indian  School  Property.  AZ;  sale  of  land,  36831 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Indiana  Michigan  Power  Co..  36849 

University  of — 
Utah,  36850 
Applications,  hearing's,  deterrp; nations,  etc.: 

Brigham  Young  University,  36b51 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Pension  and  Welfare  Benefits  Administration 

PROPOSED  RULES 

Employee  Retirement  Income  Security  Act: 
Annuity  providers:  standards,  36750 

Pension  Benefit  Guaranty  Corporation 

PROPOSED  RULES 
Single-employer  plans: 
Annuity  providers  for  terminating  pension  plans: 
selection,  3675U 


Personnel  Management  Office 

RUUS 

Child  support  and/or  alimony:  garnishment  orders; 

processing,  36723 
PROPOSED  RULES 
Employment: 
Passing  over  preference  eligibles  for  appointments  outside 
registers,  36741 

Postal  Service 

RULES 

Domestic  Mail  Manual: 

Deceptive  solicitations:  nonmailability,  36729 
PROPOSED  RULES 
Domestic  Mail  Manual: 

Sharps  and  unsterihzed  containers  and  devices; 
mailability,  36750 
NOTICES 
Meetings;  Sunshine  Act,  36870 

Public  Health  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Hazardous  materials: 
Hazardous  Materials  Transportation  Uniform  Safety  Act 
of  1990;  implementation — 
Program  procedures;  preemption  standard  definition, 
etc.,  36992 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  36852 

Midwest  Securities  Trust  Co.,  36854 

New  York  Stock  Exchange,  Inc..  36855 
'  Options  Clearing  Corp.,  36857 

Philadelphia  Stock  Exchange,  Inc.,  36858 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

36859 
Disaster  loan  areas: 

Iowa  et  al.,  36859 

Mississippi,  36859 
Meetings;  regional  advisory  councils: 

California,  36859 

Connecticut,  36860 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  581 

Processing  Gamtshment  Or 
Cttild  Support  and/or  Attmoi 

aqency:  Office  of  Personnel 

Management 

action:  Final  rule. 

summary:  The  Office  of  Persi 

Management  (OPM)  is  amem 
regulations  concerning  the  pr 
garnishment  orders  for  child 
and/or  alimony.  The  amendn 
significantly  broaden  the  con 
under  which  compensation  n 
from  the  Department  of  Vet ei 
will  be  subject  to  gamishmen 
amendments  also  clarify  the  i 
purposes  of  garnishment  of 
Supplemental  Security  Incom 
benefits  paid  by  the  Social  S( 
Administration.  OPM  is  also 
additional  technical  changes. 
DATES:  These  amendments  w 
effective  on  September  3, 199 
FOR  FURTHER  INFORMATION  C 
Murray  M.  Meeker  (202)  606- 
FTS  286-1980. 

SUPPLEMENTARY  INFORMATIO 
September  14, 1990,  OPM  put 
notice  of  proposed  rulemakin 
37881).  As  explained  in  that  r 
December  19, 1989,  the  Offict 
Cotmsel  (OLC)  of  the  Depart 
Justice,  issued  an  opinion  coi 
compensation  received  from 
Department  of  Veterans  Affa 
The  OLCs  opinion  conchidec 
OPM's  regulations  were  too  i 
concerning  die  garnishment  c 
compensation.  This  amendmf 
consistent  with  the  OLC  opin 
significantly  broadens  the 
circumstances  in  which  VA 
compensation  will  be  subject 
garnishment.  The  September 
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This  secten  of  the  FEDERAL  REGISTEfl 
contains  regulatory  docurnerrts  havir>g 
general  applicabillfy  and  legal  effect,  most 
of  wfiich  ara  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  Is 
published  urxler  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  o<  new  books  are  ksted  in  the 
first  FEDERAL  REGISTER  Issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  581 

Processing  Garnishment  Orders  for 
Child  Support  and/or  AMmony 

agency:  Office  of  Personnel 

Management 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  amending  its 
regulations  concerning  the  processing  of 
garnishment  orders  for  child  support 
and/or  alimony.  The  amendments 
signiffcantly  broaden  the  conditions 
imder  which  compensation  received 
from  the  Department  of  Veterans  Affairs 
will  be  subject  to  garnishment.  The 
amendments  also  clarify  the  status  for 
purposes  of  garnishment  of 
Supplemental  Security  Income  (SSI) 
benefits  paid  by  the  Social  Security 
Administration.  OPM  is  also  making 
additional  technical  changes. 
DATES:  These  amendments  will  become 
effective  on  September  3, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Murray  M.  Meeker  (202)  606-1960.  or 
FTS  266-1980. 

SUPPLEMENTARY  INFORMATION:  On 
September  14, 1990,  OPM  published  a 
notice  of  proposed  rulemaking  (55  FR 
37881).  As  explained  in  that  notice,  on 
December  19, 1989.  the  OfKce  of  Legal 
Coimsel  (OLC)  of  the  Department  of 
Justice,  issued  an  opinion  concerning 
compensation  received  from  the 
Department  of  Veterans  Affairs  fVA). 
The  OLCs  opinion  concluded  that 
OPM's  regulations  were  too  narrow 
concerning  the  garnishment  of  VA 
compensation.  This  amendment, 
consistent  with  the  OLC  opinion, 
signiHcantly  broadens  the 
circiunstances  in  which  VA 
compensation  will  be  subject  to 
garnishment.  The  September  14, 1990, 


notice  also  proposed  an  amendment  to 
clarify  the  fact  that  Supplemental 
Security  Income  (SSI)  benefits  under  the 
Social  Security  Act  are  not 
remuneration  for  employment  and, 
therefore,  are  not  subject  to 
garnishment.  OPM  previously  had  been 
advised  by  the  Department  of  Health 
and  Human  Services  and  the  •  Center  on 
Children  and  the  Law  of  the  American 
Bar  Association  that  a  State  court  in 
Tennessee  had  held  that  SSI  benefits 
were  subject  to  garnishment,  which 
OPM  believed  was  in  error. 

OPM  received  three  comments.  TTie 
Director  of  a  State  agency  in  New  Jersey 
wrote  in  support  of  both  proposals.  The 
Managing  Attorney  of  a  legal  service 
office  in  Tennessee  submitted  a  written 
comment  which  expressed  agreement 
with  the  proposed  amendment 
concerning  SSI  benefits  and 
subsequently  notified  us  that  the 
Supreme  Court  of  Tennessee  had  issued 
a  unanimous  opinion  in  which  the 
Tennessee  Supreme  Court  expressly 
referred  to  OI^'s  proposed  clarifying 
regulation,  noted  the  conflict  between 
the  lower  Tennessee  court  decision  and 
contrary  decisions  issued  in  Wisconsin 
and  New  York,  and  concluded  that  SSI 
benefits  are  not  remuneration  tot 
employment  and  thus  not  subject  to 
garnishment  under  Federal  law. 
Tennessee  Department  of  Human 
Services,  ex.  rel  v.  Young,  802  S.W.2d 
594  (Tenn.  Sup.  Ct  1990). 

While  several  individuals,  including 
both  State  and  Federal  officials,  orally 
requested  information  concerning  the 
status  of  the  proposed  amendment 
regarding  garnishment  of  VA 
compensation,  only  one  of  these 
individuals  actually  commented 
concerning  the  proposal,  explaining  that 
the  proposed  amendment  was 
inconsistent  because  it  applied  to 
obligors  "in  receipt  of  military  retired 
pay  who  had  "totally  waived"  their 
military  retired  pay.  In  response  to  this 
comment  we  have  amended  5  CFR 
5fll.l03(c)(6)(iv),  the  regulatory  provision 
concerning  the  garnishment  of  VA 
benefits,  in  an  effwt  to  avoid  any 
confusion  that  otherwise  might  occur  if 
there  were  reference  to  a  total  waiver 
and  to  the  provision  that  the  obligor  be 
in  receipt  of  military  retired  pay. 

The  Department  of  Veterans  Affairs 
and  several  individuals  have  requested 
that  OPM  expedite  the  publication  of 
this  notice  of  final  rulemaking.  OPM. 


therefov,  has  determined  tfiat  H  wiO  not 

revise  the  list  of  designated  agents  in 
Appendix  A  at  this  time. 

E^.  12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
majcR'  rule  as  defined  luider  sectioB  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibifity  Act 

I  certify  that  diese  regulations  will  not 
have  significant  economic  impact  on  a 

substantial  number  of  sruall  entities 
because  their  effects  are  limited 
primarily  to  Federal  employees. 

List  of  Subjects  in  5  CFR  Part  581 

Alimony.  Child  welfare.  Government 
employees.  Wages. 

U.S.  Office  of  Personnel  Management. 
CoDitaDce  Deny  Nevmao, 
Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  581  as  follows: 

PART  581— PROCESSING 
GARNISHMENT  ORDERS  FOR  CHILD 
SUPPORT  AND/OR  ALIMONY 

1.  The  authority  citation  for  part  581 
continues  to  read  as  follows: 

AuthorMy:  42  U.S.C.  65S,  661-662;  15  U.S.C 
1673;  5  U.S.C  8437;  E.0. 12106. 

2.  In  (  581.103  paragraphs  (c)  and 
(c](6)  introductory  text  and  paragraph 
(c)(6)(iv)  are  revised  to  read  as  follows: 

§581.109   Moneys wtiteh are subtaet to 

gai  I  if  sill  (tent. 

(c)  For  obligors  generally: 


(6)  Exceptions.  Remoneratfon  would 

nottnctnde: 

*       •       •       •       • 

(iv)  Any  payment  by  the  Department 
of  Veterans  Affairs  as  compensatioa  for 
a  service-connected  disability  or  death, 
except  any  compensation  paid  by  the 
Department  of  Veterans  Affairs  to  a 
former  member  of  the  Armed  Forces 
where  the  former  member  has  waived 
either  the  entire  amount  or  a  portion  of 
his/her  retired/retainer  pay  in  order  to 
receive  such  compensation.  In  this  c^se, 
only  that  part  of  the  Department  of 
Veterans  Affairs  payment  that  is  in  B«fO 
of  the  waived  retired /retainer  pay  it 
subject  to  garnishment. 

3.  Section  581.104  is  amended  by 
revising  paragraphs  (h);  introductory 
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text,  (h](3]  and  (i)  and  by  adding 
paragraphs  Q]  and  (k]  to  read  as  follows: 

S  581.104    Money*  wttlcti  are  not  sufolact  to 
gamlaltnwnt 

(h)  Reimbursement  for  expenses 
incurred  by  an  individual  in  connection 
with  his/her  employment,  or  allowances 
in  lieu  thereof,  and  other  payments  and 
allowances,  including,  but  not  limited  to: 

(3)  In  the  case  of  volunteers  serving 
under  either  the  Domestic  Volunteer 
Service  Act  or  the  Peace  Corps  Act,  all 
allowances,  including,  but  not  limited  to, 
readjustment  allowances,  stipends,  and 
reimbursements  for  out-of-pocket 
expenses. 

(i)  Moneys  due  a  deceased  employee 
obligor  where  the  amounts  are 
reimbursement  for  expenses  incurred  by 
the  deceased  employee  in  connection 
with  his/her  employment,  or  allowances 
in  lieu  thereof,  including: 

(1)  Per  diem  instead  of  subsistence, 
mileage,  and  amounts  due  in 
reimbursement  of  travel  expenses, 
including  incidental  and  miscellaneous 
expenses  in  connection  therewith; 

(2)  Allowances  on  change  of  offlcial 
station; 

(3)  Quarters  allowances;  and 

(4)  Cost-of-living  allowances  (COLA), 
when  applicable  as  a  result  of  the 
deceased  employee  obligor's  havi:,g 
been  in  a  foreign  area  or  stationed 
outside  of  the  continental  United  States 
or  in  Alaska. 

(j)  Amounts  due  for  payment  of  cash 
awards  for  employees'  suggestions. 

(k)  Supplemental  Security  Income 
(SSI)  payments  made  pursuant  to 
sections  1381  et  seq.,  of  title  42  of  the 
United  States  Code  (Htle  XVI  of  the 
Social  Security  Act). 

(FR  Doc.  91-18247  FQed  7-31-91;  &45  am) 

MLLINQ  COOE  «32»-01-4l 


DEPARTMENT  OF  AGRICULTURE 

Anhnai  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  318  and  354 
(Docket  No.  91-113] 

User  Fees— Hawaii  and  Puerto  Rico; 
Postponement  of  Effective  Date 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA 
ACnON:  Final  rule;  postponement  of 
elective  date. 

SUMMARY:  We  are  postponing  until 
October  1, 1991,  the  effective  date  for 


the  final  rule  published  on  April  23. 1991 
(58  FR  18496-18502.  Docket  Number  91- 
054)  which  was  previously  scheduled  to 
become  eff^ective  on  August  1, 1991.  The 
rule  established  user  fees  for 
agricultural  quarantine  and  inspection 
services  we  provide  in  connection  with 
the  departure  of  passengers  from  Puerto 
Rico  and  Hawaii  on  certain  domestic 
airline  flights. 

EFFECTIVE  DATE:  Effective  July  30, 1991, 
APHIS  is  postponing  the  effective  date 
of  the  fmal  rule  published  on  April  23, 
1991,  (56  FR  18496-18502,  Docket 
Number  91-054)  until  October  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  A.  Havens,  Chief  Operations 
Officer,  Port  Operations,  PPQ,  APHIS, 
USDA,  Federal  Building,  room  635,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
301^36-8295. 

SUPPt^MENTARY  INFORMATION: 

Background 

On  April  23, 1991  (56  FR  18496-18502, 
Docket  Number  91-054),  we  published  a 
Rnal  rule  under  authority  of  31  U.S.C. 
9701  establishing  user  fees  for 
agricultural  quarantine  and  inspection 
(AQI)  services  provided  in  connection 
with  the  departure  of  passengers  from 
Puerto  Rico  and  Hawaii  on  certain 
domestic  airline  flights.  None  of  the  fees 
collected  can  be  credited  directly  to  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  but  must  be  deposited 
in  the  general  fund  of  the  U.S.  Treasury. 
The  rule  was  scheduled  to  become 
effective  August  1, 1991. 

We  have  determined  that  affected 
parties  require  additional  time  to 
address  fee  implementation  concerns. 
Therefore,  we  are  postponing  the  August 
1  effective  date  until  October  1. 1991. 

Accordingly,  the  effective  date  for  the 
amendments  to  7  CFR  parts  318  and  354, 
published  at  58  FR  18496-18502  on  April 
23, 1991,  which  were  scheduled  to 
become  effective  on  August  1, 1991,  is 
postponed  until  October  1, 1991. 

AuUwilty  for  Pari  SU:  7  U.S.C  ISObb. 
150dd  150ee.  ISOff,  161, 182. 164a,  187;  31 
U.S.C.  9701;  7  CFR  2.17,  2.51,  and  371.2(c). 

Authority  for  Part  SS4:  7  U.S.C.  2280,  21 
U.S.C.  138  and  138a,  31  U.S.C.  9701. 49  U.S.C. 
1741;  7  CFR  2.17,  2.51,  and  371.2(c). 

Done  in  Washington.  DC  tills  30th  day  of 
July  1991. 

RoiMrt  MaHand. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  91-18396  Filed  7-30-91;  2:13  pm) 
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Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

[Amendment  No.  65;  Doc  No.  B2918] 

General  Crop  Insurance  Regulations; 
Soyiiean  Endorsement 

AQENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts,  as  a 
Hnal  rule,  an  interim  rule  which  was 
published  in  the  Federal  Register  on 
December  11, 1990,  at  55  FR  50812.  The 
interim  rule  amended  the  Soybean 
Endorsement  (7  CFR  401.117)  to  provide 
conditions  for  the  retention  of  premium 
reduction  based  on  good  insuring 
experience.  The  intended  effect  of  this 
rule  is  to  restore  provisions  to  the 
Soybean  Endorsement  that  set  out 
conditions  to  be  met  by  eligible  insureds 
for  the  retention  of  premium  discount 
earned  through  good  insuring 
experience. 

DATES:  This  final  rule  is  effective  on 
August  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  (202)  447-3325. 

SUPPIXMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regidation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
the  Soybean  Endorsement  regulations, 
affected  by  this  rule  under  those 
procedures.  The  sunset  review  date 
established  is  October  1, 1992. 

James  E.  Cason,  Manager.  FCIC,  (1) 
has  determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Federal  Regisli 

This  action  is  exempt  from 
provisions  of  the  Regulatory  I 
Act;  therefore,  no  Regulatory 
Ana)3rsis  was  prepared. 

This  program  is  listed  in  th 
of  Federal  Domestic  Assistan 
Naia45a 

This  program  is  not  subject 
provisions  of  Executive  Orde 
which  requires  intergovenuiM 
consultabon  with  State  and  L 
officials.  See  the  Notice  relati 
3015,  subpart  V,  published  at 
29115.  June  24. 1963. 

This  action  is  not  expected 
any  significant  impact  on  the 
the  human  environment  heal 
safety.  Therefore,  neither  an 
Environmental  Assessment  n 
Environmental  Impact  Staten 
needed. 

On  November  21, 1989,  FCJ 
published  a  final  rule  at  54  Fl 
amending  the  Soybean  crop  i 
policy  with  respect  to:  (1)  All 
discount  to  those  who  electe< 
divide  their  insured  acreage  i 
optional  units;  and  (2)  remov: 
restrictions  in  existing  unit  di 
language  to  standardize  the  i 
structure  tot  soybeans,  in  thi: 
portion  of  section  3  of  the  pol 
with  criteria  for  premium  red 
eligibility  was  inadvertently  i 
order  to  restore  the  missing  c 
which  were  mistakenly  remo 
rule  published  at  54  FR  48071 
published  an  interim  general 
Federal  Register  on  Decembe 
at  55  FR  50812,  to  provide  the 
to  be  met  by  eligible  insuredi 
retaining  the  premium  discou 
insuring  experience.  This  act 
not  detract  from  the  benefit  c 
discount;  merely  adding  thos 
requirements  necessary  to  re 
benefit. 

Written  comments  were  so 
60  days  after  publication  in  tl 
Register  and  the  n)le  wn«  nr} 
review  so  that  any  amendme 
necessary  by  public  commen 
published  as  toon  as  possibli 

No  comments  were  receivt 
therefore,  the  interim  rule  pu 
55  FR  50812  is  hereby  adopte 
change  in  this  final  rule. 

List  of  Subjects  io  7  CFR  Pu^ 

Crop  insurance.  Soybeans. 

Fmal  Rule 

Accordingly,  the  interim  ru 
published  in  the  Federal  Regi 
December  11, 1990  at  55  FR  5 
hereoy  adopted  as  a  final  ml 
change. 

AutlKwity:  7  UJS.C.  1508, 1516. 
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Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

[Amendment  No.  65;  Doc  No.  82918] 

General  Crop  Insurance  Regulations; 
Soytiean  Endorsement 

AOENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts,  as  a 
fmal  rule,  an  interim  rule  which  was 
published  in  the  Federal  Register  on 
December  11, 1990,  at  55  FR  50812.  The 
interim  rule  amended  the  Soybean 
Endorsement  (7  CFR  401.117)  to  provide 
conditions  for  the  retention  of  premium 
reduction  based  on  good  insuring 
experience.  The  intended  effect  of  this 
rule  is  to  restore  provisions  to  the 
Soybean  Endorsement  that  set  out 
conditions  to  be  met  by  eligible  insureds 
for  the  retention  of  premium  discount 
earned  through  good  insuring 
experience. 

DATES:  This  Rnal  rule  is  effective  on 
August  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
the  Soybean  Endorsement  regulations . 
affected  by  this  rule  under  those 
procedures.  The  sunset  review  date 
established  is  October  1, 1992. 

James  E.  Cason,  Manager,  FCIC,  (1) 
has  determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certiDes  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  action  is  exempt  firom  the 
provisions  of  the  Regulatory  FlexihiBty 
Act;  therefore,  no  Regulatory  Flexibility 
Ana)3rsis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Naia45a 

This  pro-am  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergoveminental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
3015,  subpart  V,  published  at  48  FR 
2911S.  ]iine  24, 1963. 

This  action  is  not  expected  to  have 
any  signiBcant  impact  on  the  quaHty  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmeatal  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  November  21, 1989,  FCIC 
published  a  fuial  rule  at  54  FR  48071 
amending  the  Soybean  crop  insurance 
policy  with  respect  to:  (1)  Allowing  a 
discount  to  those  who  elected  not  to 
divide  their  insured  acreage  into 
optional  units;  and  (2)  removing 
restrictions  in  existing  unit  division 
language  to  standardize  the  unit 
structure  for  soybeans.  In  this  rule,  a 
portion  of  section  3  of  the  policy  dealing 
with  criteria  for  premium  reduction 
eligibility  was  inadvertently  omitted.  In 
order  to  restore  the  missing  criteria 
which  were  mistakenly  removed  in  the 
rule  published  at  54  FR  48071,  FQC 
pubhshed  an  interim  general  rule  in  the 
Federal  Register  on  December  11, 1990, 
at  55  FR  50812,  to  provide  the  conditions 
to  be  met  by  eligible  insureds  for 
retaining  the  premium  discount  for  good 
insuring  experience.  This  action  does 
not  detract  from  the  benefit  of  premiinn 
discount;  merely  adding  those  missing 
requirements  necessary  to  receive  such 
benefit. 

Written  conunents  were  solicited  for 
60  days  after  publication  in  the  Federal 
Register  and  the  nile  wns  nrhpHnl*"!  '«' 
review  so  that  any  amendment  made 
necessary  by  public  comments  be 
published  as  soon  as  possible. 

No  comments  were  received, 
therefore,  the  interim  rule  published  at 
55  FR  50812  is  hereby  adopted  without 
change  in  this  fmal  rule. 

List  of  Subjects  in  7  CFR  Pwt  401 

Crop  insurance.  Soybeans. 

Final  Rule 

Accordingly,  the  interim  rule 
published  in  Oie  Federal  Register  on 
December  11, 1990  at  55  FR  50812,  is 
hereoy  adopted  as  a  final  rule  withoat 
change. 

Authority:  7  U3.C.  1506, 1516. 


Done  in  Wadiington,  DC.  on  June  10,  MSI. 
James  B.  Cason, 

Manager.  Federal  Cn^bisurance 

Corporation. 

[FR  Doc.  91-18170  Filed  7-31-91;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  200 

Employee  ReaponsibBtties  ami 
Conduct 

agency:  U.S.  Interaatiooal  Trade 

Commission. 

action:  Final  rule. 

summary:  The  Commission  is  amending 
its  regulation  regarding  the  review  of 
financial  disclosure  reports  filed  by 
Commissioners.  19  CFR  200J35- 
103(c}(2).  The  change  is  being  made 
pursuant  to  5  CFR  263&103  and  2638.201. 

The  amendment  pennits  the 
Commission's  Designated  Agency  Ethics 
Official  (DAEO)  to  review  financial 
disclosure  reports  filed  by  all 
Commissioners.  Currently,  financial 
disclosure  reports  filed  by 
Commissioners  are  reviewed  by  the 
Chairman  and  reports  filed  by  the 
Chairman  are  reviewed  by  the  Vice 
Chairman. 

Part  200  of  the  Commission 
regulations  will  also  be  amended  to  use 
the  term  Designated  Agency  Etliics 
Official  (DAEO)  in  place  of  Ethics 
Counselor  and  Deputy  DAEO  in  place  of 
Deputy  Ethics  Counselor. 
EFFECTIVE  DATES:  This  rule  is  effective 
June  20, 1991,  and  applies  to  all  financial 
disclosure  reports  filed  by 
Commissioners  for  calendar  year  1990  or 
any  part  thereof, 
addresses:  Kenneth  R.  Mason, 
Secretary,  U.S.  International  Trade 
rnmmission.  500  E  Street.  SW.,  room 

11^  ««ooiiiiijfUiii,  UO  ^U4JO. 

FOR  FUirrHEfl  INFORMATION  CONTACT: 

Carol  McCue  Verratti,  Deputy  Agency 
Ethics  Official.  Office  of  the  General 
Counsel  telephone  202^-252-1088.  FAX 
202-252-1111.  Hearing-impaired  persona 
are  advised  that  information  on  the 
matter  can  be  obtained  by  contacting 
the  Conunissi(»'s  TDD  termiiud  on  202- 
252-1810. 

SUPPLEMENTARY  INFORMATION:  Tbs 
International  Trade  Commission  is 
revising  the  procedure  used  for  review 
of  financial  disclosure  reports  filed  by 
Commissioners.  Under  the  current  rule 
(19  CFR  200,735-103(cK2)),  the  Chairman 
of  the  Commission  reviews  fmancia} 
disclosure  reports  fi^d  by 


Commissioners.  The  Vice  Chairman 
reviews  the  Chairman's  report  TTie 
change  will  aUow  the  CoBHSfSsion's 
Designated  Agency  Ethics  Official 
(DAEO)  to  review  financial  disclosure 
reports  filed  by  all  Conunissi oners. 

This  ameiKknoit  is  desirable  becaoae 
it  will  bring  the  Commission's  review 
process  into  conformity  with  most  other 
agencies.  In  addition,  the  amendment 
avoids  the  difficulties  presented  when 
there  is  no  Chairman  and  the  Vice 
Chainaan  is  tenring  as  the  Acting 
Chairman.  In  those  instances,  a  waiver 
of  8  200.73S-103(cK2)  of  the 
Commission's  rules  is  necessary 
allowing  the  DAEO  to  review  the  Vice 
Chairman's  report.  It  is  deemed 
inappropriate  for  the  Vice  Chairman  to 
review  his/her  own  financial  disclosore 
report 

The  Commission  is  also  revising  part 
200  to  use  the  term  Desi^ated  Agency 
Ethics  Offiual  (DAEO)  m  place  of  Elhics 
Counselor  and  Deputy  DA£0  instead  of 
Deputy  Ethics  Counselor.  The  term 
DAEO  is  the  official  title  of  die  head  of 
the  ethics  program  in  each  agency  and  it 
is  the  term  used  in  the  ethics  rules 
issued  by  the  Office  of  Government 
Ethks.  Use  of  that  term  in  the  rule  will 
bring  it  into  conformity  with  most  other 
agencies. 

Under  the  Ethics  in  Goverrmient  Act 
of  1978,  as  amended,  the  Director  of  the 
Office  of  Government  Ethics  administers 
the  statute  requiring  certain  federal 
persfHinel  to  file  pubbc  financial 
disclosure  reports.  5  U.S.C.  App.  111. 
Under  that  authority  OGE  has  issued 
government-wide  regulations  that  permit 
each  agency  to  issue  their  own  ethics 
regulations.  The  agency  regulations 
must  generally  conform  to  the  nKKiel 
regulations  issued  by  OGE,  and  they 
must  be  approved  by  OGE  These  rule 
changes  are  being  issued  aider  that 
authority;  the  changes  have  been 
approved  by  OGE.  5  CFR  2638.103  and  5 
CFR  2638.201. 

AiliiilHlatriitlvw  Procedure  Ad 

The  Commission  has  determined  that 
this  regulation  concerns  matters  solely 
of  Federal  agency  organization  and 
procedure.  Thus,  it  is  exempt  from  the 
notice,  c^portunity  for  public  comment, 
and  delayed  effective  date  requirements 
of  the  Administrative  Procedure  Act  5 
U3.C553. 

Execotfva  Order  12381 

The  Coomus&ion  has  concluded  that 
this  is  not  a  major  rule  as  defmed  in 
section  1(b)  of  Executive  Order  12291. 
Federal  Regulation.  Since  the 
amendment  is  not  a  change  in  a  major 
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rule,  the  further  requirements  of  the 
Order  do  not  apply. 

Regulatory  Flexibility  Act 

The  Conunission  certiBes  that  this 
change  in  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  since  the  change  involves 
merely  an  adjustment  in  Commission 
procedure.  5  U.S.C  605(b). 

PART  200— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

1.  The  authority  citation  for  part  200  is 
revised  to  read  as  follows: 

Autliority:  E.0. 11222.  30  FR  6469.  3  CFR. 
1965  Supp.;  5  GFR  735.101  et  seq..  5  CFR 
2838.101  et  seq.,  unless  otherwise  noted 

§200.735-102    [Amended] 

2.  Section  200.735-102  is  amended  by 
removing  paragraph  (g). 

3.  In  5  200.735-103  paragraph  (a)  is 
amended  by  revising  the  first  and  third 
sentences  to  read  as  follows: 

§200.735-103    Counseling  Service 

(a)  The  Chairman  shall  appoint  a 
Designated  Agency  Ethics  Official 
(DAEO)  who  serves  as  liaison  to  the 
Office  of  Government  Ethics  and  who  is 
responsible  for  carrying  out  the 
Commission's  ethics  program. 

The  DAEO  will  be  a  senior 
Commission  employee  with  experience 
demonstrating  the  ability  to  review 
financial  disclosure  reports  and  counsel 
employees  with  regard  to  resolving 
conflicts  of  interest  review  the  financial 
disclosures  of  Presidential  nominees  to 
the  Commission  prior  to  confirmation 
hearings,  counsel  employees  with  regard 
to  ethics  standards,  assist  supervisors  in 
implementing  the  Commission's  ethics 
program,  and  periodically  evaluate  the 
ethics  program. 
*        •        •        *        * 

§200.735-103    [Amendedl 

4.  Section  200.735-103(b)  is  revised  to 
read  as  follows: 


(b)  The  Chairman  shall  select  an 
Alternate  Agency  Ethics  Official  who 
will  serve  as  Deputy  DAEO  to  whom 
any  of  the  DAEO's  statutory  and 
regulatory  duties  may  be  delegated. 

»        •        *        »        • 

5.  In  200.735-103(c)  introductory  text 
change  the  terms  "Ethics  Counselor" 
and  "Counselor's"  where  it  appears  to 
"DAEO."  and  revise  paragraph  (c)(2)  to 
read  as  follows: 
•        •        •        •        • 

(c)  •  •  * 


(2)  Review  of  financial  disclosure 
reports,  including  reports  filed  by 
Presidential  nominees  to  the 
Commission; 


§200.735-114  (Amended] 
§200.735-115  [Amended] 
§  20a735-121    [Amended] 

6.  Sections  200.735-114,  200.735-115, 
and  200.735-121  are  amended  to  change 
the  term  "Deputy  Counselor,"  where  it 
appears,  to  "Deputy  DAEO." 

§200.735-116    [Amended] 

7.  Section  200.735-116(b)  is  revised  to 
read  as  follows: 


(b)  Each  such  statement  shall  be 
submitted  to  the  Office  of  the  General 
Counsel  of  the  Commission  and  shall  be 
marked  "Submitted  in  Confidence  to  the 
Deputy  DAEO.":  Provided,  That  the 
statement  of  the  Deputy  DAEO  shall  be 
submitted  directly  to  the  DAEO. 

By  order  of  the  Commission. 

Issued:  )uly  la  1991. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  91-18122  Filed  7-31-91;  8:45  am] 

BtLUNO  COOE  7020-02-11 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1301 

Registration  of  Manufacturers, 
Distributors,  and  Dispensers  of 
Controlled  Substances 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
action:  Final  rule. 

SUtMMARY:  The  DEA  is  amending  its 
regulations  by  revising  the  definition  of 
"detoxification"  to  bring  it  into 
conformity  with  the  current  statutory 
definition  for  this  term  found  under  the 
Controlled  Substances  Act  (21  U.S.C. 
801  et  seq.)'.  The  Alcohol  Abuse,  Drug 
Abuse,  and  Mental  Health  Amendments 
of  1984  (Pub.  L  98-509)  revised  the 
definition  of  "detoxification  treatment" 
as  it  applies  to  the  treatment  of  heroin 
addiction.  The  amendment  extends  fi-om 
21  days  to  180  days  the  maximum  period 
a  patient  may  participate  in  a 
detoxification  program. 

EFFECTIVE  DATE:  August  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

G.  Thomas  Gitchel,  Chief,  Liaison  and 
Policy  Section.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
telephone  (202)  307-7297. 


SUPPLEMENTARY  INFORMATION:  The  final 

rule  amends  the  regulations  that 
accompany  the  Controlled  Substances 
Act  (21  U.S.C.  801  et  seq.].  which  was 
revised  by  the  Alcohol  Abuse,  Drug 
Abuse,  and  Mental  Health  Amendments 
of  1984.  The  rule  provides  standards  for 
long-term  detoxification  as  mandated  by 
Public  Law  98-509,  which  revised  the 
statutory  definition  for  detoxification 
treatment  bom  21  days  to  180  days.  The 
revision  permits  short-term 
detoxification  for  30  days  and  long-term 
detoxification  for  up  to  180  days.  In  a 
Federal  Register  notice  published  on 
March  2, 1989  (54  FR  8954),  the  Food  and 
Drug  Administration  amended  its 
definition  to  bring  it  into  conformity 
with  the  new  statutory  definition.  The 
DEA  published  a  notice  in  the  Federal 
Regbter  on  February  1, 1991  (56  FR 
3987),  proposing  to  amend  the  definition 
of  detoxification.  There  were  no 
comments  received  in  response  to  that 
notice. 

The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control  hereby 
certifies  that  this  final  rule  will  have  no 
significant  impact  upon  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act,  5  U.S.C  601 
et  seq.  This  final  rule  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
(E.O.)  12291  of  February  17, 1981. 

Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(C)  of  EO.  12291,  this  final  rule 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review,  and 
approval  of  that  office  has  been 
requested  pursuant  to  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501,  et  seq. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  E.0. 12612,  and  it  has  been 
determined  that  the  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

List  of  Subjects  In  21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  Enforcement 
Administration,  Drug  traffic  control. 
Security  measures. 

For  reasons  set  out  above,  21  CFR  part 
1301  is  amended  as  follows: 

PART  1301— {AMENDED] 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  21  U.S.C  821.  822.  823,  824, 

871(b),  875,  877. 

2.  Section  1301.02,  paragraph  (e)  is 
revised  to  read  as  follows: 


!'    Federal  Regbl 

§1301.02    Definitions. 

***** 

(e)  The  term  detoxificatioi 
means  the  dispensing,  for  a  ] 
time  as  specified  below,  of  a 
drug  or  narcotic  drugs  in  dec 
doses  to  an  individual  to  alii 
adverse  physiological  or  psy 
effects  incident  to  withdraw 
continuous  or  sustained  use 
narcotic  drug  and  as  a  meth( 
bringing  the  individual  to  a  i 
drug-free  state  within  such  p 
time.  There  are  two  types  of 
detoxification  treatment:  Sh( 
detoxification  treatment  and 
detoxification  treatment. 

(1)  Short-terw  detoxificati 
treatment  is  for  a  period  not 
30  days. 

(2)  Long-term  detoxificatii 
is  for  a  period  more  than  30 
in  excess  of  180  days. 
***** 

Dated:  July  3. 1991. 
Gene  R.  HaisUp, 

Deputy  Assistant  Administrator 

Diversion  Control,  Drug  Enforce 

Administration. 

[FR  Doc  91-18167  Filed  7-31-91 
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21  CFR  Part  1301 

Registration  of  Manufactur 
Distributors,  and  Dispense) 
Controlled  Substances 

agency:  Drug  Enforcement 
Administration  (DEA);  ]usti( 
ACTION:  Final  rule. 

summary:  This  final  rule  mc 
existing  language  found  in  2 
1301.76(a)  regarding  the  emp 
any  registrant  of  any  person 
had  an  application  for  regist 
denied,  or  has  had  a  registre 
revoked,  at  any  time.  TTiis  fi 
extends  that  prohibition  to  e 
who  has  been  convicted  of  c 
relating  to  controlled  substa 
has  surrendered  a  registratic 
consequence  of  a  controlled 
Investigation. 

EFFECTIVE  DATE:  August  1, 1 
FOR  FURTHER  INFORMATION  ( 

G.  Thomas  Gitchel,  Chief,  Li 
Policy  Section,  Office  of  Div 
Control,  Drug  Enforcement 
Administration,  Washingtor 
telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATK 
of  proposed  rulemaking  was 
in  the  Federal  Register  on  F( 
1991  (56  FR  4182)  to  modify  ; 
1301.76(a)  by  adding  additio 
which  would  prohibit  a  regis 
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SUPPLEMENTARY  INFORMATtON:  The  final 
rule  amends  the  regulations  that 
accompany  the  Controlled  Substances 
Act  (21  U.S.C.  801  et  seq.),  which  was 
revised  by  the  Alcohol  Abuse,  Drug 
Abuse,  and  Mental  Health  Amendments 
of  1984.  The  rule  provides  standards  for 
long-term  detoxification  as  mandated  by 
Public  Law  98-509,  which  revised  the 
statutory  definition  for  detoxification 
treatment  from  21  days  to  180  days.  The 
revision  permits  short-term 
detoxification  for  30  days  and  long-term 
detoxification  for  up  to  180  days.  In  a 
Federal  Register  notice  published  on 
March  2, 1989  (54  PR  8954],  the  Food  and 
Drug  Administration  amended  its 
definition  to  bring  it  into  conformity 
with  the  new  statutory  definition.  The 
DEA  published  a  notice  in  the  Federal 
Register  on  February  1, 1991  (56  FR 
3987],  proposing  to  amend  the  definition 
of  detoxification.  There  were  no 
comments  received  in  response  to  that 
notice. 

The  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control  hereby 
certifies  that  this  final  rule  will  have  no 
significant  impact  upon  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  This  final  rule  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
(E.O.)  12291  of  February  17. 1981. 

Pursuant  to  sections  3(c)(3]  and 
3(e](2](C]  of  E.0. 12291,  this  final  rule 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review,  and 
approval  of  thato^ce  has  been 
requested  pursuant  to  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501,  et  seq. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  E.0. 12612,  and  it  has  been 
determined  that  the  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

List  of  Subjects  b  21 CFR  Part  1301 

Administrative  practice  and 
procedure,  Drug  Enforcement 
Administi-ation,  Drug  traffic  control. 
Security  measures. 

For  reasons  set  out  above,  21  CFR  part 
1301  is  amended  as  follows: 

PART  1301-{AMENOEO] 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  21  U.S.C  821.  622.  823.  824. 
871(b),  875.  877. 

2.  Section  1301.02,  paragraph  (e)  is 
revised  to  read  as  follows: 


91301.02    Definitions. 

***** 

(e)  The  term  detoxification  treatment 
means  the  dispensing,  for  a  period  of 
time  as  specified  below,  of  a  narcotic 
drug  or  narcotic  drugs  in  decreasing 
doses  to  an  individual  to  alleviate 
adverse  physiological  or  psychological 
effects  incident  to  withdrawal  from  the 
continuous  or  sustained  use  of  a 
narcotic  drug  and  as  a  method  of 
bringing  the  individual  to  a  narcotic 
drug-free  state  within  such  period  of 
time.  There  are  two  types  of 
detoxification  treatment:  Short-term 
detoxification  treatment  and  long-term 
detoxification  treatment. 

(1)  Short-term  detoxification 
treatment  is  for  a  period  not  in  excess  of 
30  days. 

(2)  Long-term  detoxification  treatment 
is  for  a  period  more  than  30  days  but  not 
in  excess  of  180  days. 

Dated:  July  3, 1991. 
Gene  R.  HaisUp. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc  91-18167  Filed  7-31-91:  8:45  am) 
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21  CFR  Part  1301 

Registration  of  Manufacturers, 
Distributors,  and  Dispensers  of 
Controlled  Substances 

agency:  Drug  Enforcement 
Administration  (DEA];  Justice. 
action:  Final  rule. 

SUMMARY:  This  final  rule  modifies  the 
existing  language  found  in  21  CFR 
1301.76(a)  regarding  the  employment  by 
any  registrant  of  any  person  who  has 
had  an  application  for  registration 
denied,  or  has  had  a  registration 
revoked,  at  any  time.  This  final  rule 
extends  that  prohibition  to  any  person 
who  has  been  convicted  of  a  felony 
relating  to  controlled  substances  or  who 
has  surrendered  a  registration  as  a 
consequence  of  a  controlled  substance 
investigation. 

EFFECTIVE  DATE:  August  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

G.  Thomas  Gitchel,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 
telephone  (202]  307-7297. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  published 
in  the  Federal  Register  on  February  4. 
1991  (56  FR  4182]  to  modify  21  CFR 
1301.76(a)  by  adding  additional  grounds 
which  would  prohibit  a  registrant  from 


hiring  an  individual  for  a  position  which 
would  require  access  to  controlled 
substances.  The  additional  conditions 
which  would  preclude  employment  cited 
were  the  conviction  of  a  felony  relating 
to  controlled  substances,  or  the 
surrender  of  a  registration  as  a 
consequence  of  controlled  substance 
investigation.  The  proposed  rulemaking 
provided  an  opportunity  for  interested 
parties  to  comment  in  writing  on  or 
before  April  5, 1991. 

A  total  of  seven  conunents  were 
received  regarding  this  proposal.  One 
strongly  supported  the  proposed  rule, 
and  encouraged  that  it  be  expanded  to 
include  the  exclusion  of  anyone 
convicted  of  a  drug  related 
misdemeanor  fi'om  a  position  whiclr 
would  require  access  to  controlled 
substances.  The  basis  for  this 
recommendation  is  that  a  person 
convicted  of  a  drug  related 
misdemeanor  has  demonstrated  that  he 
or  she  should  not  be  entrusted  with 
access  to  controlled  substances.  The 
commenter's  point  is  well  taken. 
Application  of  this  regulation  should  not 
hinge  on  a  quirk  of  law  under  which  a 
particular  crime  may  be  a  felony  in  one 
state  and  a  misdemeanor  in  another. 
However,  since  the  Notice  of  Proposed 
Rulemaking  mentioned  only  felonies, 
expanding  its  scope  would  cause  undue 
delay  of  this  final  rule.  Therefore,  DEA 
is  reviewing  this  conunent  for 
consideration  as  a  future  proposal. 

It  should  be  noted  that  the  existing 
regulation,  as  well  as  the  proposed 
amendment,  is  intended  to  prevent  a 
DEA  registrant  from  hiring,  as  an  agent 
or  employee,  an  individual  who  would 
probably  be  denied  a  DEA  registration  if 
he  or  she  applied  for  his  or  her  own 
registration  as  a  practitioner  or  applied 
on  behalf  of  a  pharmacy  owned  or 
principally  operated  by  the  individual. 
To  hire  such  a  person,  the  registrant 
must  obtain  a  waiver  under 
circumstances  which  clearly  show  that 
the  registrant  has  been  fully  informed 
about  the  proposed  employee's  past 
experience  with  controlled  substances 
and  that  the  registrant  intends  to  take 
adequate  measures  to  ensure  that  no 
increased  risk  of  diversion  is  occasioned 
by  the  proposed  employment. 

The  decision  not  to  include  persons 
convicted  of  misdemeanors  should  not 
create  a  loophole  through  which  many 
individuals  will  attempt  to  evade 
coverage  by  the  regulation.  21  U.S.C. 
823(f)  and  824(a)(4)  authorize  the  DEA  to 
revoke  or  deny  a  registration  upon  a 
finding  that  such  registration  would  be 
inconsistent  with  the  public  interest. 
One  factor  in  ascertaining  whether  a 
registration  is  in  the  public  interest  is 
the  registrant's  or  applicant's  past 


conviction  record  under  Federal  or  State 
laws  regarding  the  manufacture, 
distribution  or  dispensing  of  controlled 
substances.  The  statutory  sections  cited 
above  do  not  differentiate  between 
felonies  and  misdemeanors. 
Furthermore,  the  statute  permits  DEA  to 
revoke  or  deny  a  registration  based 
upon  the  underlying  conduct  which  led 
to  the  criminal  charges,  without  respect 
to  conviction.  Hence,  any  registrant  who 
has  been  convicted  of  a  drug  related 
crime,  or  whose  conduct  has  led  to 
consideration  of  criminal  charges,  is 
likely  to  have  had  a  registration 
revoked,  an  application  denied  or 
surrendered  a  registration  for  cause. 

The  remaining  six  comments,  which 
were  received  fi^om  a  number  of 
associations  and  licensing  boards 
representing  both  the  nursing  and 
pharmacy  professions,  concerned  the 
effect  that  the  proposed  rule  would  have 
on  pharmacists  or  nurses  who  were 
successfully  participating  in  a  state 
sanctioned  recovery  program  from 
chemical  dependency.  Most  concluded 
that  if  such  an  individual  either 
surrendered  a  state  Ucense  to  practice 
while  suffering  from  chemical 
dependency  or  had  such  a  hcense 
suspended  for  the  same  cause,  that  they 
would  be  precluded  by  this  proposed 
rule  fiDm  future  employment  within  their 
profession.  On  this  basis,  they  opposed 
the  proposal,  and  recommended  that  it 
be  amended  to  contain  an  exemption  for 
individuals  participating  in  monitored 
recovery  programs.  These  objections 
appear  to  be  based  on  a 
misinterpretation  of  the  proposal.  It 
would  appear  from  the  comments  that 
the  term  "registration"  was  interpreted 
to  mean  any  form  of  registration  or 
licensure  which  may  be  required  for  an 
individual  nurse  or  pharmacist  to 
practice  in  a  state  or  other  jurisdiction. 
In  fact,  the  proposed  regulation  refers 
only  to  individuals  who  have  had  a  DEA 
registration  denied,  revoked,  or  have 
surrendered  a  DEA  registi-ation  for 
cause.  Since  the  majority  of  nurses  and 
pharmacists  are  not  DEA  registrants,  but 
rather  agents  of  the  DEA  registered 
hospitals,  pharmacies,  physicians,  or 
other  entities  by  whom  or  by  which  they 
are  employed,  this  argimient  is  moot.  In 
addition,  the  regulation  would  have  no 
effect  on  an  individual  who  voluntarily 
ceased  practice  due  to  retirement  etc.  or 
who  temporarily  surrendered  a  state 
license  which  participating  in  a  recovery 
program,  since  the  DEA  registi-ation,  if 
any,  would  not  routinely  be  affected  by 
such  an  action  alone.  The  wording  of  the 
final  rule  will  be  modified  to  clarify  this 
point. 
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General  Comments 

This  amendment  will  not  require  any 
additional  paperwork  or  recordkeeping 
burden  beyond  normal  business 
prectices  and  is  intended  to  clarify  the 
present  requirements  and  to  extend  the 
prohibition  against  hiring  individuals 
who  had  previously  had  a  DEA 
registration  revoked,  or  had  an 
application  for  registration  denied  to 
individuals  who  have  been  convicted  of 
a  drug  related  felony,  or  who  have 
surrendered  a  DEA  registration  for 
cause. 

The  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  hereby 
certifies  that  the  final  rule  will  not  have 
significant  impact  upon  entities  whose 
interest  must  be  considered  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  801. 
et  seq.  The  changes  will  not  impose  any 
additional  regulatory  requirements. 
They  will  clarify  and  extend  the 
conditions  which  preclude  a  registrant 
from  hiring  certain  individuals  for 
positions  which  require  access  to 
controlled  substances.  The  final  rule  is 
not  a  major  rule  for  the  purposes  of 
Executive  Order  (E.O.)  12291  of 
February  17, 1981.  Pursuant  to  section 
3(c)(3)  and  3(eM2)(C)  of  E.0. 12292.  this 
final  rule  has  been  submitted  for  review 
to  the  Office  of  Management  and 
Budget 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12812.  and  it 
has  been  determined  that  the  final  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  Federalism  Assessment. 

List  of  Subiects  ia  21  CFR  Part  1301 

Drug  Enforcement  Administration, 
Drug  traffic  control,  Registration  of 
manufacturers,  distributors,  and 
dispensers  of  controlled  substances. 

For  reasons  set  out  above,  21  CFR  part 
1301  is  amended  as  follows: 

PART  1301— {AMENDED] 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821.  822,  823.  824. 
871  (bj,  875.  877. 

2.  Section  1301.76  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  1301.76    Ottwr  SACiirtty  controls  for 
practitionorB. 

(a)  The  registrant  shall  not  employ,  as 
an  agent  or  employee  who  has  access  to 
controlled  substances,  any  person  who 
has  been  convicted  of  a  felony  offense 
relating  to  oontroiied  substances  or  who. 
at  any  time,  had  an  application  for 


registration  with  the  DEA  denied,  had  a 
DEA  registration  revoked  or  has 
surrendered  a  DEA  registration  for 
cause.  For  purposes  of  this  subsection, 
the  term  "for  cause"  means  a  surrender 
in  lieu  of.  or  as  a  consequence  of.  any 
federal  or  state  administrative,  civil  or 
criminal  action  resulting  fi-om  an 
investigation  of  the  individual's 
handling  of  controlled  substances. 
*        •        •        *        * 

Dated:  June  20. 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control  Drug  Enforcement 

Administration. 

[PR  Doc.  91-18168  Filed  7-31-91;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  889 

[Docket  No.  R-91-1524;  FR-29S6-C-02] 

RiN  2S02-AF19 

Supportive  Housing  for  the  Elderly, 
Interim  Rule;  Correction 

AQENCy:  Office  of  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACTION:  Interim  rule;  Correction. 

summary:  On  June  12. 1991.  the 
Department  published  an  interim  rule 
(56  FR  27104)  for  Supportive  Housing  for 
the  Elderly.  In  previous  section  202 
NOFAs  [e.g..  55  FR  14062. 14065.  April 
13. 1990).  the  Department  has  had  a 
minimum  project  size  limitation  in 
metropolitan  areas.  In  the  Invitation  for 
Applications  for  Section  202  Supportive 
Housing  for  the  Elderly  Fund 
Reservation  for  this  year  (HUD 
Handbook  4571.3.  Supportive  Housing 
for  the  Elderly,  appendix  10;  and  HUD 
notice  91-45.  appendix  4).  a  40-unit 
minimum  project  size  limitation  is 
stated.  The  Department  failed  to  place 
this  minimum  limitation  in  the  interim 
rule  and  is  publishing  this  correction  to 
provide  notice  of  this  limitation  for  FY 
1991  applicants.  This  limitation  is  also 
being  published  in  today's  Federal 
Register  as  a  correction  to  the  Notice  of 
Funding  Availability  for  Supportive 
Housing  for  the  Elderiy.  This  limitation 
is  also  being  publicized  by  the  Field 
Offices  at  their  workshops  and  is 
contained  in  the  application  package. 
EFFECTIVE  DATE:  August  1. 1991. 


FOR  FURTHER  INFORMATION  CONTACT 

Robert  Wilden,  Director.  Housmg  for  the 
Elderly  and  Handicapped  People 
Division,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW..  room  6116.  Washington,  DC  20410. 
telephone  (202)  708-2730.  (This  is  not  a 
toll-free  number). 

Hearing  or  speech  impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-4594.  (This  is  not  a 
toll-free  number). 

List  of  Subjects  in  24  CFR  Part  889 

Aged.  Low  and  moderate  income 
housing,  capital  advance  programs — 
housing  and  community  development 
Rent  subsidies,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  in  FR  Doc.  91-13835. 
published  in  the  Federal  Register  on 
June  12. 1991.  at  56  FR  27104.  24  CFR 
part  889  is  amended  by  correcting 
§  889.215(a].  to  read  as  follows: 

PART  889— SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY 

1.  The  authority  citation  for  24  CFR 
part  889  continues  to  read  as  follows: 

Autliority:  Section  202.  Housing  Act  of. 
1959.  as  amended  (12  U.S.C.  1701q);  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  On  page  27116.  in  the  second 
column.  S  889.215(a)  is  corrected  to  read 
as  follows: 

§  889.2 1 S    Limits  on  numl>«r  of  units. 

(a)  No  organization  shall  participate 
as  Sponsor  or  Co-sponsor  in  the  filing  of 
an  application  or  applications  for  a 
reservation  of  section  202  funds  under 
this  subpart  in  a  single  region  in  a  single 
fiscal  year  in  excess  of  that  necessary  to 
finance  the  construction  or 
rehabilitation  of  a  structure  or  portion  of 
a  structure,  or  acquisition  from  the 
Resolution  Trust  Corporation  of  300 
units  of  housing  and  related  facilities. 
This  limit  shall  apply  to  organizations 
that  participate  as  Co-sponsors 
regardless  of  whether  the  Co-sponsors 
are  affiliated  or  non-affiliated  entities. 
The  Secretary  may  also  by  notice  in  the 
Federal  Register  set  the  minimum  size  of 
a  single  project. 


Dated:  ]xi\y  25, 1991. 
Grady ).  Norris. 

Assistant  General  Counsel  for  Regulations. 

(FR  Doc.  91-18291  Piled  7-31-91:  8:45  am] 

BtUJNQ  COOC  4210-Z7-M 


'    Federal  Regis 

POSTAL  SERVICE 
39  CFR  Part  111 

Nonmailability  of  Deceptive 
Solicitations 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  Postal  Servic 
amending  its  regulations  on 
deceptively  implying  Feders 
connection,  approval,  or  enc 
The  purpose  of  the  amendm 
to  reflect  that,  as  provided  I 
legislation,  the  mailing  of  an 
solicitation  not  satisfying  th 
regulations'  requirements  cc 
prima  facie  evidence  &iat  th 
representations  provisions  c 
3005  have  been  violated. 
EFFECTIVE  DATE:  August  1, 1 

FOR  FURTHER  INFORMATION  i 

Mr.  John  F.  Ventresco,  (202) 
SUPPLEMENTARY  INrORMATK 

8, 1991,  the  Postal  Service  a( 
regulations  (56  FR  21304.  as 
56  FR  23736)  implementing  t 
Mailings  Prevention  Act  of : 
Law  No.  101-524.  Novembei 
The  Act  added  new  subsect 
section  3001  of  title  39,  Uniti 
Code.  These  subsections  de 
solicitation  by  a  nongovemi 
containing  terms  or  symbol) 
reasonably  could  be  interpr 
construed  as  implying  a  Fed 
Government  connection,  ap 
endorsement. 

If  the  soliciting  entity  doe 
such  connection,  approval,  i 
endorsement,  the  solicitatio 
nonmailable  unless  it:  (1)  Is 
a  publication  the  addressee 
and  is  not  on  behalf  of  the  ; 
(2)  displays  prescribed  disc 
on  its  envelope  or  outside  c 
wrapper,  and  on  the  face  of 
solicitation  itself.  Further  le 
(Public  Law  No.  102-71.  Julj 
has  made  the  mailing  of  an; 
nonmailable  solicitation  act 
false-representation  schemt 
facie  evidence  to  support  t)i 
Service's  Issuing  the  remedi 
authorized  by  section  3005( 
United  States  Code.  Sectior 
the  implementing  regulatior 
amended  to  reflect  this  legi: 

Accordingly,  the  Postal  S 
the  following  amendment  t( 
the  Domestic  Mail  Manual, 
incorporated  by  reference  i: 
Federal  Regulations.  See  39 

List  of  Subjects  in  39  CFR  F 

Postal  Service. 
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FOR  FURTHER  INFORMATION  CONTACT 

Robert  Wilden,  Director.  Housing  for  the 
Elderly  and  Handicapped  People 
Division,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW..  room  6116.  Washington.  DC  20410. 
telephone  (202)  708-2730.  (This  is  not  a 
toll-free  number). 

Hearing  or  speech  impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-4594.  (This  is  not  a 
toll-free  number). 

List  of  Subjects  in  24  CFR  Part  889 

Aged,  Low  and  moderate  income 
housing,  capital  advance  programs — 
housing  and  community  development. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  in  FR  Doc.  91-13835, 
published  in  the  Federal  Register  on 
June  12, 1991,  at  56  FR  27104.  24  CFR 
part  889  is  amended  by  correcting 
§  889.215(a].  to  read  as  follows: 

PART  88»-SUPPORTIVE  HOUSING 
FOR  THE  ELDERLY 

1.  The  authority  citation  for  24  CFR 
part  889  continues  to  read  as  follows: 

Authority;  Section  202.  Housing  Act  of 
1959.  as  amended  (12  U.S.C.  1701q);  sec.  7(d]. 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  On  page  27116.  in  the  second 
column.  S  889.215(a)  is  corrected  to  read 
as  follows: 

§  889.2 1 5    Umtts  on  numlMr  of  units. 

(a)  No  organization  shall  participate 
as  Sponsor  or  Co-sponsor  in  the  filing  of 
an  application  or  applications  for  a 
reservation  of  section  202  funds  under 
this  subpart  in  a  single  region  in  a  single 
fiscal  year  in  excess  of  that  necessary  to 
finance  the  construction  or 
rehabilitation  of  a  structure  or  portion  of 
a  structure,  or  acquisition  from  the 
Resolution  Trust  Corporation  of  300 
units  of  housing  and  related  facilities. 
This  limit  shall  apply  to  organizations 
that  participate  as  Co-sponsors 
regardless  of  whether  the  Co-sponsors 
are  affiliated  or  non-aftiliated  entities. 
The  Secretary  may  also  by  notice  in  the 
Federal  Register  set  the  minimum  size  of 
a  single  project. 


Dated:  Inly  25. 1991. 
Grady ).  Norris. 
Assistant  General  Counsel  for  Regulations. 

(FR  Doc.  91-18291  Filed  7-31-91;  6:45  am) 

BUJJNQ  COOC  4210-17-11 


POSTAL  SERVICE 
39  CFR  Part  111 

Nonnuiilability  of  Deceptiv* 
Solicitatiott* 

agency:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  Postal  Service  is 
amending  its  regulations  on  solicitations 
deceptively  implying  Federal 
connection,  approval,  or  endorsement. 
The  purpose  of  the  amendment  is  merely 
to  reflect  that,  as  provided  by  recent 
legislation,  the  mailing  of  any 
solicitation  not  satisfying  the 
regulations'  requirements  constitutes 
prima  facie  evidence  that  the  anti-false- 
representations  provisions  of  39  U.S.C. 
3005  have  been  violated. 
EFFECTIVE  DATE:  August  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  John  F.  Ventresco,  (202)  268-3085. 
SUPPLEMENTARY  INrORMATION:  On  May 

8, 1991,  the  Postal  Service  adopted 
regulations  (56  FR  21304,  as  corrected  at 
56  FR  23736)  implementing  the  Deceptive 
Mailings  Prevention  Act  of  1990  (Public 
Law  No.  101-524,  November  6, 1990). 
The  Act  added  new  subsections  to 
section  3001  of  title  39,  United  States 
Code.  These  subsections  deal  with  any 
solicitation  by  a  nongovernmental  entity 
containing  terms  or  symbols  that 
reasonably  could  be  interpreted  or 
construed  as  implying  a  Federal 
Government  connection,  approval,  or 
endorsement. 

If  the  soliciting  entity  does  not  have 
such  coimection,  approval,  or 
endorsement,  the  solicitation  is 
nonmailable  unless  it:  (1)  Is  contained  in 
a  publication  the  addressee  has  ordered, 
and  is  not  on  behalf  of  the  publisher  or 
(2)  displays  prescribed  disclaimers,  both 
on  its  envelope  or  outside  cover  or 
wrapper,  and  on  the  face  of  the 
solicitation  itself.  Further  legislation 
(Public  Law  No.  102-71,  July  10, 1991) 
has  made  the  mailing  of  any  such 
nonmailable  solicitation  actionable  as  a 
false-representation  scheme,  and  prima 
facie  evidence  to  support  the  Postal 
Service's  issuing  the  remedial  orders 
authorized  by  section  3005(a)  of  title  39, 
United  States  Code.  Section  123.421  of 
the  implementing  regulations  is  being 
amended  to  reflect  this  legislation. 

Accordingly,  the  Postal  Service  adopts 
the  following  amendment  to  part  123  of 
the  Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 


PART  111— {AMENDED] 

1.  The  authority  citation  for  part  111 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552  (a);  39  U.S.C  1«. 
401, 403,  404,  3001-3011,  3201-3219.  3403-3406, 
3621.  5001. 

PART  123— NONMAILABLE  MATTER- 
WRITTEN,  PRINTED,  AND  GRAPHIC 

2.  In  §  123.421,  insert  the  following 
sentence  after  the  first  sentence:  A 
nonconforming  solicitation  constitutes 
prima  facie  evidence  of  violation  of  39 
U.S.C.  3005. 

A  transmittal  letter  making  this 
change  in  the  Domestic  Mail  Manual 
will  be  published  and  transmitted 
automatically  to  subscribers.  Notice  of 
issuance  of  the  transmittal  letter  will  be 
published  in  the  Federal  Register  as 
provided  by  39  CFR  111.3. 
Stanley  F.  Mires, 

Assistant  General  Counsel,  Legislative 
Division. 
(FR  Doc.  91-18156  FUed  7-31-91;  8:45  am) 

BtLUNG  COOC  771»-1^4l 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  64 

(CC  Docket  No.  90-571;  FCC  01-213] 

Taiecommunications  Services  for 
Hearing  and  Speech  Disabled 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  Part  0  of  the  rules  of  the 
Federal  Communications  Commission 
(Commission)  governing  "Commission 
Organization",  47  CFR  part  0,  and 
subpart  F  of  part  64  titled  "Furnishing  of 
Customer  Premises  Equipment  and 
Related  Services  Needed  by  Persons 
with  Impaired  Hearing,  Speech,  Vision 
or  Mobility",  47  CFR  64.  are  amended  as 
set  forth  in  this  Report  and  Order  (R&O). 
The  purpose  of  the  R&O  is  to  implement 
title  IV  of  the  Americans  with 
Disabilities  Act  of  1990  (ADA)  which 
amends  title  II  of  the  Communications 
Act  of  1934,  as  amended,  by  adding  new 
section  225,  amending  existing  section 
711,  and  conforming  sections  2(b)  and 
221(b).  See  Public  Law  101-336, 104  Stat. 
327.  366-69  (July  26. 1990).  Title  IV 
mandates  that  the  Commission 
prescribe  regulations  to  implement 
section  225  not  later  than  one  year  after 
the  ADA'S  enactment  date  of  July  26, 
1990,  and  requires  each  common  carrier 
providing  telephone  voice  transmission 
services  to  provide,  throughout  the  area 


in  which  it  offers  service, 
telecommunications  relay  services 
(TRS)  for  individuals  with  hearing  or 
speech  disabilities,  not  later  than  three 
years  after  the  ADA'S  enactment  date. 

EFFECTIVE  DATE:  September  30, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  B.  Dubroof,  (202)  634-1808  (Voice) 
and  (202)  634-1855  (TT). 

SUPPLEMENTARY  INFORMATION:  This 
summarizes  the  Commission's  R&O  in 
the  matter  of  Telecommunications 
Services  for  Individuals  with  Hearing 
and  Speech  Disabilities,  and  the 
Americans  with  Disabilities  Act  of  1990 
(CC  Docket  90-571.  FCC  91-213  adopted 
July  11, 1991  and  released  July  28, 1991. 
The  R&O  and  supporting  Ble  may  be 
examined  in  the  Commission's  Pubhc 
Reference  Room,  room  239, 1919  M 
Street,  NW.,  Washington,  DC  during 
business  hours  or  purchased  from  the 
dupUcating  contractor.  Downtown  Copy 
Center.  1114  2l8t.  NW.,  Washington,  DC 
20036,  (202)  452-1422.  The  R&O  also  will 
be  published  in  the  FCC  Record. 

This  proceeding  was  initiated  by  the 
Commission's  Notice  of  Proposed 
Rulemaking  (NPRM)  in  CC  Docket  90- 
571,  FCC  90-376,  5  FCC  Red  7187  (1990), 
[55  FR  50037,  December  4, 1990),  which 
proposed  amendments  to  parts  0  and  64 
of  its  rules  to  implement  title  IV  of  the 
ADA.  The  ADA  provides  a  clear 
national  mandate  for  the  elimination  of 
discrimination  against  Individuals  with 
disabilities  and  ensures  that  the 
Commission  play  an  active  role  in 
enforcing  the  standards  established  in 
title  IV.  The  primary  purpose  of  title  IV 
is  to  further  the  Communications  Act's 
goal  of  universal  telecommunications 
services  by  ensuring  that  interstate  and 
intrastate  TRS  are  available  nationwide, 
to  the  extent  possible  and  in  the  most 
efHcient  maimer,  to  individuals  in  the 
United  States  with  hearing  or  speech 
disabilities. 

In  its  NPRM.  the  Commission 
proposed  minimimi  standards  designed 
to  implement  the  provisions  of  title  IV. 
Interested  parties  were  invited  to  offer 
alternative  language,  additional 
provisions,  or  any  other  suggestions  that 
might  foster  the  intent  of  Congress  to 
bring  functionally  equivalent 
telecommunications  services  to 
individuals  with  hearing  or  speech 
disabilities.  After  reviewing  the  sixty- 
one  comments  and/or  reply  comments 
submitted  by  interested  parties,  the 
Commission  has  modified  some  of  the 
proposed  rules  and  fashioned  a 
comprehensive  set  of  rules  which  (a)  set 
forth  terminology  and  definitions;  (b) 
prescribe  operational,  techiUcaL  and 
functional  minimum  standards  required 
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of  all  TRS  providers;  and  (c)  delineate 
the  state  certification  process.  The  rules 
are  made  a  part  of  this  publication. 

Request  for  Comments  on  Funding 
Mechanisms 

The  ADA  mandates  that  the 
Commission  prescribe  regulations 
governing  the  jurisdictional  separation 
of  costs,  and  that  costs  caused  by 
interstate  TRS  be  recovered  from  all 
subscribers  for  every  interstate  service 
and  costs  caused  by  intrastate  TRS  be 
recovered  from  the  intrastate 
jurisdiction.  The  majority  of  commenters 
concur  that  existing  accounting  and 
separations  rules  are  adequate  to  deal 
with  interstate  relay  services.  In  order  to 
achieve  the  goals  of  the  ADA  without 
unnecessarily  disrupting  TRS  as 
currently  provided,  the  Commission 
Hnds  that  current  separations  rules  are 
adequate.  However,  the  record  is  not 
adequate  to  determine  a  specific  cost 
recovery  mechanism.  Therefore,  the 
Commission  seeks  specific  proposals 
from  interested  parties  on  cost  recovery 
to  be  submitted  to  the  Common  Carrier 
Bureau  no  later  than  60  days  from  the 
release  date  of  this  R&O.  Responses  to 
these  proposals  shall  be  filed  not  later 
than  30  days  thereafter.  All  proposals 
and  other  comments  must  reference  CC 
Docket  No.  90-571.  In  particular,  parties 
should  address  various  proposed 
funding  mechanisms  and  both  the 
advantages  and  disadvantages  of  each 
proposal,  including  relative 
administrative  costs  of  various 
mechanisms,  the  likely  relative  costs 
that  would  be  borne  by  various 
interstate  carriers  under  each  proposal 
and  the  impact  on  quality,  if  any.  of  the 
proposals.  The  Commission  notes  that  in 
this  proceeding  some  commenters  have 
argued  that  the  costs  associated  with 
interstate  relay  services  should  be 
shared.  These  commenters  must  make  a 
well  reasoned  showing  that  self-funding 
would  be  inappropriate.  The 
Commission  is  also  especially  interested 
in  learning  about  different  possible 
funding  mechanisms  from  the 
experiences  of  the  states. 

Final  Regulatory  Flexibility  Analysts 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  section  601,  et  seq., 
the  Commission's  final  analysis  in  this 
Report  and  Order  is  as  follows: 

/.  Need  and  Purpose  of  This  Action 

This  Report  and  Order  amends  the 
Commission's  rules  to  require  that  each 
common  carrier  engaged  in  interstate 
and/or  intrastate  telephone  voice 
transmittion  services  shall  no  later 
than  fttiy  28. 1993,  provide 
(eleconununications  relay  services 


throughout  the  area  in  which  it  offers 
service.  The  rule  amendments  are 
required  by  the  Americans  with 
Disabilities  Act  of  1990,  which,  inter 
alia,  adds  section  225  to  the 
communications  Act  of  1934,  as 
amended.  47  U.S.C.  225.  The  rules  are 
intended  to  ensure  that  interstate  and 
intrastate  telecommunications  relay 
services  are  available,  to  the  extent 
possible  and  in  the  most  efficient 
manner,  to  persons  in  the  United  States 
with  speech  and/or  hearing  disabilities. 

//.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

No  comments  were  submitted  in 
direct  response  to  the  Initial  Regulatory 
Flexibility  Analysis. 

///.  Significant  Alternatives  Considered 

The  notice  of  proposed  rulemaking  in 
this  proceeding  (55  FR  50037.  December 
4. 1990)  offered  several  proposals  and 
requested  comments  as  well  as  the 
views  of  commenters  on  other 
possibilities.  The  Commission  has 
considered  all  comments,  and  has 
adopted  most  of  its  proposals  in 
addition  to  some  alternatives 
recommended  by  commenters.  The 
Commission  considers  its  Report  and 
Order  to  be  the  most  reasonable  course 
of  action  under  the  mandate  of  section 
225  of  the  Communications  Act. 

Paperwork  Reduction  Act  Statement 

Average  reporting  burdens  for  the 
collections  of  information  are  estimated 
as  follows: 

State  certification:  Respondent  burden 
for  complying  with  the  certification 
requirement  is  160  hours  per  submissioa 
Certification  remains  in  effect  for  five 
years;  one  year  prior  to  expiration  of 
certification,  a  state  may  apply  for 
renewal  as  prescribed  in  the 
Commission's  rules. 

Complaints:  Five  burden  hours  to  file 
a  complaint. 

The  foregoing  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information.  Send 
comments  regarding  burden  estimates  or 
any  other  aspect  of  the  collections  of 
information,  including  suggestions  for 
reducing  the  burdens,  to  the  Federal 
Communications  Commission.  Office  of 
Managing  Director.  Paperwork 
Reduction  Project  (3060-0463). 
Washington.  DC  20554.  and  also  to  the 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (3060- 
0463).  Washington.  DC  20503. 


Ordering  Clauses 

Accordingly,  It  is  Ordered.  That, 
pursuant  to  sections  1.  4(i).  4(j].  201-205. 
225  and  403  of  the  Communications  Act 
of  1934.  as  amended,  parts  0  and  64  of 
the  Commission's  Rules  and  Regulations 
are  amended  as  set  forth  below, 
effective  60  days  after  publication  in  the 
Federal  Register. 

It  is  Further  Ordered.  That  specific 
proposals  from  interested  parties  on 
cost  recovery  shall  be  submitted  to  the 
Common  Carrier  Bureau,  referencing  CC 
Docket  No.  90-571,  no  later  than  60  days 
from  the  release  date  of  this  Report  and 
Order,  and  responses  to  these  proposals 
shall  be  filed  not  later  than  30  days 
thereafter. 

It  is  Further  Ordered.  That  authority  is 
delegated  to  the  Chief.  Common  Carrier 
Bureau  to  implement  the  state 
certification  and  complaint  process 
provided  in  the  rules  adopted  herein, 
and  to  review  specific  proposals  on  cost 
recovery  mechanisms  submitted  by 
interested  parties. 

It  is  Further  Ordered.  That  pursuant 
to  the  requirements  of  section  804  of  the 
Regulatory  Flexibility  Act  5  U.S.C.  604. 
the  Secretary  shall:  (a)  Make  copies  of 
this  Report  and  Order  available  to 
members  of  the  public  and  (b)  shall 
cause  a  summarj*  of  this  Report  and 
Order  to  be  published  in  the  Federal 
Register  which  shall  include  a  statement 
describing  how  members  of  the  public 
may  obtain  such  copies.  The  Secretary 
shall  also  provide  a  copy  of  this  Report 
and  Order  to  each  state  utility 
commission. 

List  of  Subjects 

47CFRPartO 

Organization  and  functions 
(Government  agencies). 

47  CFR  Part  64 

Communications  common  carriers. 
Individuals  with  hearing  and  speech 
disabilities.  Telecommunications  relay 
services. 

Amended  Rules 

Parts  0  and  64  of  the  Commission's 
Rules  and  Regulations  (chapter  I  of  title 
47  of  the  Code  of  Federal  Regulations, 
parts  0  and  64)  are  amended  as  follows: 

PART  O-COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0  is 
revised  to  read  as  follows: 

Autliority:  Sw.  S.  4«  Stat  lOea  ■■ 
amended;  47  U.S.C.  155, 225,  unless  otherwise 
noted. 


2.  Section  0.91  is  amended  k 
new  paragraph  (m)  to  read  as 

S  0J1  Funetlont  of  the  Bureau. 
*        •        *        *        • 

(m)  Acts  upon  matters  invol 
telecommunications  relay  ser 
complaints  and  certification. 

PART  64~MISCELLANEOUS 
RELATING  TO  COMMON  CAI 

1.  The  authority  citation  for 
revised  to  read  as  follows: 

Authority:  Section  4,  48  Stat.  10 
amended:  47  U.S.C.  154,  unless  oti 
noted.  Interpret  or  apply  sees.  201 
Stat.  1070.  as  amended,  1077;  47  L 
21B,  225  ooless  otlierwite  noted. 

2.  Subpart  F  of  pari  84  (cons 
§S  64.001-64.608)  is  revised  in 
entirety  to  read  as  follows: 

Subpart  F—Teleceinimintcatiora 
Servicee  and  Related  Customer 
E()ulpinent  for  Persons  W>tt)  Dls 


Sec 

64.601 

64.602 

64.603 

64.604 

64.605 

64.606 


Definitions. 

Jurisdiction. 
Provision  of  services. 
Mandatory  minimum  star 
State  certification. 
Ptimishing  related  custon 
equipment. 

64.607  ProNlsion  of  bearing  aid  c 
tetophones  by  exciiange  carri 

64.608  Enforcement  of  related  cc 
premises  equipment  rules. 

Subpart  F—Tetecommuntcat 
Sfvtew  and  Ralatad  Custor 
PrwnlaM  Equipment  for  Pen 
DIsabHtties 


$64,601 

As  used  in  this  subpart,  ^ 
definitions  ap^rfy: 

tl)  American  Sign  Languagf 
visual  language  based  on  hani 
position,  movement  and  oner 
the  hands  in  relation  to  each  ( 
the  body. 

(2)  ASCQ:  An  acronym  for  / 
Standard  Code  for  Informatioi 
Interexchange  which  employs 
bit  code  and  can  operate  at  ai 
standard  transmission  baud  rt 
indading  300, 1200  2400.  and 

(3)  Batidot  A  seven  bit  codi 
of  which  are  information  bits, 
used  by  soaio  text  telephones 
communicate  with  each  other 
baud  rate. 

(4j  Coanon  carrier  or  carrlt 
conunon  carrier  engaged  in  in' 
CO— aunicartoB  by  wire  or  rad 
defined  in  .aecdoe  a(h)  of  the 
CoraomakMtioos  Act  of  1934,  < 
amended  (the  Act^  and  any  ci 
carrier  engaged  in  intrastate 
coBuauoicatioB  by  wire  or  rad 
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Ordering  Clauses 

Accordingly,  It  is  Ordered.  That, 
pursuant  to  sections  1,  4(i],  4(j],  201-205, 
225  and  403  of  the  Communications  Act 
of  1934,  as  amended,  parts  0  and  64  of 
the  Commission's  P.ules  and  Regulations 
are  amended  as  set  forth  below, 
effective  60  days  after  publication  in  the 
Federal  Register. 

It  is  Further  Ordered.  That  specific 
proposals  from  interested  parties  on 
cost  recovery  shall  be  submitted  to  the 
Common  Carrier  Bureau,  referencing  CC 
Docket  No.  90-571,  no  later  than  60  days 
from  the  release  date  of  this  Report  and 
Order,  and  responses  to  these  proposals 
shall  be  filed  not  later  than  30  days 
thereafter. 

It  is  Further  Ordered.  That  authority  is 
delegated  to  the  Chief,  Common  Carrier 
Bureau  to  implement  the  state 
certification  and  complaint  process 
provided  in  the  rules  adopted  herein, 
and  to  review  specific  proposals  on  cost 
recovery  mechanisms  submitted  by 
interested  parties. 

It  is  Further  Ordered,  That,  pursuant 
to  the  requirements  of  section  804  of  the 
Regulatory  Flexibility  Act  5  U.S.C.  604. 
the  Secretary  shall:  (a)  Make  copies  of 
this  Report  and  Order  available  to 
members  of  the  public  and  (b)  shall 
cause  a  summary'  of  this  Report  and 
Order  to  be  published  in  the  Federal 
Register  which  shall  include  a  statement 
describing  how  members  of  the  public 
may  obtain  such  copies.  The  Secretary 
shall  also  provide  a  copy  of  this  Report 
and  Order  to  each  state  utility 
commission. 

List  of  Subjects 

47CFRPartO 

Organiration  and  functions 
(Government  agencies). 

47  CFR  Part  64 

Communications  common  carriers. 
Individuals  with  hearing  and  speech 
disabilities,  Telecooununications  relay 
services. 

Amended  Rules 

Farts  0  and  64  of  the  Commission's 
Rules  and  Regulations  (chapter  I  of  title 
47  of  the  Code  of  Federal  Regulations, 
parts  0  and  64)  are  amended  as  follows: 

PART  O-COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0  la 
revised  to  read  as  follows: 

Autliority:  Sw.  S.  4«  Stat  1068.  ■> 
amended;  47  U.S.C.  155, 225.  unless  otherM'iBe 
noted. 


2.  Section  0.91  is  amended  by  adding 
new  paragraph  (m)  to  read  as  follows: 

§  0J1    f  unetloiw  of  the  Bureau. 

(m)  Acts  upon  matters  involving 
telecommunications  relay  services 
complaints  and  certification. 

PART  64~MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64  is 
revised  to  read  as  follows: 

Authority:  Section  4,  48  Stat.  1066.  at 
amended;  47  U.S.C.  154,  unless  otherwise 
noted.  Interpret  or  apply  sees.  201,  218,  225, 48 
Stat.  1070.  as  amended,  1077;  47  U.S.C.  201, 
21B,  225  ooless  otlierwise  noted. 

2.  Subpart  F  of  part  64  (consisting  of 
§S  64.601-64.808)  is  revised  in  its 
entirety  to  read  as  follows: 

Subpart  F— Tetocowiwiintoattona  Retey 
ServiCM  and  Related  Customer  Prerotaee 
Equipment  for  Persona  Wltti  DtsablUtles 

Sec 

64.601  Definitions. 

64.602  Jurisdiction. 

64.603  Provision  of  services. 

64.604  Mandatory  minimum  standards. 

64.605  State  certification. 

64.606  Pnmiflhing  related  customer  premises 
equipment. 

64.607  ProNlsion  of  bearing  aid  compatit>le 
tetaphones  by  exchange  carriers. 

64.608  Enforcement  of  related  castomer 
premises  equipment  rules. 

Subpart  F~Telecommunteatlon«  Relay 
Senrtees  and  Related  Customer 
Premise*  Equipment  for  Persons  With 
OisabHtties 


S  64.601 

As  used  In  diis  subpart,  ^  following 
definitions  appijr 

(1)  American  Sign  Language  (ASL):  A 
visual  language  based  on  hand  shape, 
position,  movement  and  orientation  of 
the  hands  in  relation  to  each  other  and 
the  body. 

(2)  ASCD:  An  acronym  for  American 
Standard  Code  for  Information 
Interexchange  which  employs  an  eight 
bit  code  and  can  operate  at  any 
standard  transmission  baud  rate 
indading  300. 120a  2400.  and  higher. 

(3)  Baodot  A  seven  bit  code,  only  five 
of  wUcfa  are  information  bits.  Baudot  is 
used  by  same  text  telephones  to 
communicate  with  each  other  at  a  45.S 
baud  rate. 

(4j  ComaMMi  carrier  or  carrier  Attjr 
conunoB  carrier  engaged  in  interstate 
coHMBunicartoB  by  wire  or  radio  as 
defined  in  aecdoa  a(h)  of  the 
Commwafaiations  Act  of  1934.  as 
amended  (the  ActJ.  and  any  common 
carrier  engaged  in  intrastate 
coBuauoicatioB  by  wire  or  radio, 


notwithstanding  sections  2(b)  and  221(b) 
of  the  Act 

(5)  Communications  assistant  (CA):  A 
person  who  transliterates  conversation 
from  text  to  voice  and  from  voice  to  text 
between  two  end  users  of  TRS.  CA 
supersedes  the  term  "TDD  operator." 

(6)  Hearing  carry  over  (HCO):  A 
reduced  form  of  TRS  where  the  person 
with  the  speech  disability  is  able  to 
listen  to  the  other  end  user  and.  in  reply, 
the  CA  speaks  the  text  as  typed  by  the 
person  with  the  speech  disability.  The 
CA  does  not  type  any  conversation. 

(7)  Telecommunications  relay  services 
(TRS):  Telephone  transmission  services 
that  provide  the  ability  for  an  individual 
who  has  a  hearing  or  speech  disability 
to  engage  in  communication  by  wire  or 
radio  with  a  hearing  individual  in  a 
manner  that  is  functionally  equivalent  to 
the  ability  of  an  individual  who  does  not 
have  a  hearing  or  speech  disability  to 
communicate  using  voice 
communication  services  by  wire  or 
radia  Such  term  includes  services  that 
enable  two-way  cmnmunication 
between  an  individual  who  uses  a  text 
telephone  or  other  nonvoice  terminal 
device  and  an  Individual  who  does  not 
use  such  a  device.  TRS  supersedes  the 
terms  "dual  party  rday  system." 
"message  relay  services,"  and  TDD 
Relay.** 

(8)  Text  telephone  (TT):  A  machine 
that  employs  graphic  communication  in 
the  transmission  of  coded  signals 
through  a  wire  or  radio  communicaHon 
system.  TT  supersedes  the  term  "TDD" 
or  "telecommunications  device  for  the 
deaf." 

(^  Voice  carry  over  (VCO):  A  reduced 
form  of  TRS  where  the  person  with  the 
hearing  disability  is  able  to  speak 
directly  to  the  other  end  user.  The  CA 
types  die  response  back  to  the  person 
with  ^  hearing  disability.  Ilie  CA  does 
not  voice  die  conversation. 

964402    Juriedtdiea 

Any  violation  of  this  subpart  by  any 
common  earner  engaged  in  intrastate 
conununicatimi  atiali  be  subject  to  the 
same  remedies,  penalties,  and 
procedures  as  are  appUcable  to  a 
violation  of  the  Act  by  a  common  carrier 
engaged  in  interstate  coBuminication. 

{64.603    Provteioaofeervtcee. 

Each  common  carrier  providing 
telephone  voioe  transmission  services 
shall  provide,  not  later  than  July  26, 
1993.  in  compliance  with  the  regulations 
prescribed  herein,  throughout  the  area  in 
which  it  offers  services. 
telaconmoRicattaas  relay  services, 
individually,  through  designees,  through 
a  cempetitiveiy  eetocted  vendor,  or  in 
concert  wiA  other  catiiers.  A  common 


carrier  shall  be  considered  to  be  in 
compUance  with  these  regulations: 

(a)  With  respect  to  intrastate 
telecommunications  relay  services  in 
any  state  that  does  not  have  a  certified 
program  under  \  64jn5  and  widi  respect 
to  interstate  telecommunications  relay 
services,  if  such  common  carrier  (or 
other  entity  through  virhich  the  carrier  \* 
providing  such  relay  services)  is  in 
compliance  with  \  64.604;  or 

(b)  With  respect  to  intrastate 
telecommunications  relay  services  in 
any  state  that  has  a  certified  program 
under  {  64.605  for  such  state,  if  such 
common  carrier  (or  other  entity  through 
which  the  carrier  is  providing  such  relay 
services)  is  in  compliance  with  the 
program  certified  under  S  64.605  for  such 
stat& 

§  64.604    Mandatory  minimum  standards. 

(a)  Operational  standards. 

(1)  Communications  assistant  (CA), 
TRS  providers  are  respottsible  for 
requidng  that  CAs  be  sufficiently 
trained  to  effectively  meet  the 
specialized  communications  needs  of 
Individuals  with  hearing  and  speech 
disabilities:  and  that  CAs  have 
competent  skills  in  typing,  grammar, 
spelling,  interpretation  of  typewritten 
ASL,  and  familiarity  with  hearing  and 
speech  disability  cultures,  languages 
and  etiquette. 

(2)  Confidentiality  and  conversation 
content  Consistent  %vith  the  obligations 
of  common  carrier  operators.  CAs  are 
prohibited  from  disdosmg  the  content  of 
any  relayed  conversation  regardless  of 
content  and  bota  keeping  records  of  die 
content  of  any  conversation  beyond  the 
duration  of  a  call.  CAs  are  prohibited 
front  intentionally  altering  a  relayed 
conversation  and  must  relay  all 
coBversation  verbatim  unless  the  relay 
user  specifically  requests 
summarization. 

(3)  Types  of  calls.  Consistent  with  the 
obligations  of  common  carrier  operators, 
CAs  are  prohibited  from  refusing  single 
or  sequential  calls  or  hmiting  the  length 
of  calls  utilizing  relay  services.  TRS 
shall  be  capable  of  handling  any  type  of 
call  normally  provided  by  common 
carriers  and  the  burden  of  proving  the 
infeasibility  of  handling  any  t>'pe  of  caU 
wilt  be  placed  on  the  carriers,  {providers 
of  TRS  are  permitted  to  dedine  to 
complete  a  call  because  credit 
authorizatioB  is  dened.  CAs  shall 
hande  emergency  caUs  in  the  same 
maaner  as  they  handle  any  other  TRS 
calls. 
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(b)  Technical  standards. 

(1)  ASCII  and  Baudot.  TRS  shall  be 
capable  of  communicating  with  ASCII 
and  Baudot  format,  at  any  speed 
generally  in  use. 

(2)  Speed  of  answer.  TRS  shall  include 
adequate  staffing  to  provide  callers  with 
efficient  access  under  projected  calling 
volumes,  so  that  the  probability  of  a 
busy  response  due  to  CA  unavailability 
shall  be  functionally  equivalent  to  what 
a  voice  caller  would  experience  in 
attempting  to  reach  a  party  through  the 
voice  telephone  network.  TRS  shall, 
except  during  network  failure,  answer 
85%  of  all  calls  within  10  seconds  and  no 
more  than  30  seconds  shall  elapse 
between  receipt  of  dialing  information 
and  the  dialing  of  the  requested  number. 

(3]  Equal  access  to  interexchange 
carriers.  TRS  users  shall  have  access  to 
their  chosen  interexchange  carrier 
through  the  TRS,  and  to  all  other 
operator  services,  to  the  same  extent 
that  such  access  is  provided  to  voice 
users. 

(4)  TRS  faciliUes.  TRS  shall  operate 
every  day,  24  hours  a  day.  TRS  shall 
have  redundancy  features  functionally 
equivalent  to  the  equipment  in  normal 
central  offices,  including  uninterruptible 
power  for  emergency  use.  TRS  shall 
transmit  conversations  between  TT  and 
voice  callers  in  real  time.  Adequate 
network  facilities  shall  be  used  in 
conjunction  with  TRS  so  that  under 
projected  calling  volume  the  probabiUty 
of  a  busy  response  due  to  loop  trunk 
congestion  shall  be  functionally 
equivalent  to  what  a  voice  caller  would 
experience  in  attempting  to  reach  a 
party  through  the  voice  telephone 
network. 

(5)  Technology.  No  regulation  set  forth 
in  this  subpart  is  intended  to  discourage 
or  impair  the  development  of  improved 
technology  that  fosters  the  availabihty 
of  telecommunications  to  person  with 
disabilities.  VCO  and  HCO  technology 
are  required  to  be  standard  features  of 
TRS. 

(c)  Functional  standards. 

(1)  Enforcement.  Subject  to  S  64.603, 
the  Commission  shall  resolve  any 
complaint  alleging  a  violation  of  this 
section  within  180  days  after  the 
complaint  is  Tiled. 

[2J  Public  access  to  information. 
Carriers,  through  publication  in  their 
directories,  periodic  billing  inserts, 
placement  of  TRS  instructions  in 
telephone  directories,  through  directory 
assistance  services,  and  Incorporation  of 
Tf  numbers  in  telephone  directories, 
shall  assure  that  callers  in  their  service 
areas  are  aware  of  the  availability  and 
UbeofTRS. 


(3)  Rates.  TRS  users  shall  pay  rates  no 
greater  than  the  rates  paid  for 
functionally  equivalent  voice 
communication  services  with  respect  to 
such  factors  as  the  duration  of  the  call, 
the  time  of  day,  and  the  distance  from 
the  point  of  origination  to  the  point  of 
termination. 

(4}  Jurisdictional  separation  of  costs. 

(i)  General.  Where  appropriate,  costs 
of  providing  TRS  shall  be  separated  in 
accordance  with  the  jurisdictional 
separation  procedures  and  standards  set 
forth  in  the  Commission's  regulations 
adopted  pursuant  to  section  410  of  the 
Communications  Act  of  1934,  as 
amended. 

(ii)  Cost  recovery.  Costs  caused  by 
interstate  TRS  shall  be  recovered  from 
all  subscribers  for  every  interstate 
service.  Costs  caused  by  intrastate  TRS 
providers  shall  be  recovered  from  the 
intrastate  jurisdiction.  In  a  state  that  has 
a  certified  program  under  S  64.605,  the 
state  agency  providing  TRS  shall, 
through  the  state's  regulatory  agency, 
permit  a  common  carrier  to  recover 
costs  incurred  in  providing  TRS  by  a 
method  consistent  with  the  requirements 
of  this  section. 

(5)  Complaints. 

(i)  Referral  of  complaint.  If  a 
complaint  to  the  Commission  alleges  a 
violation  of  this  subpart  with  respect  to 
intrastate  TRS  within  a  state  and 
certification  of  the  program  of  such  state 
under  S  64.605  is  in  effect  the 
Commission  shall  refer  such  complaint 
to  such  state  expeditiously. 

(ii)  lurisdiction  of  Commission.  After 
referring  a  complaint  to  a  state  under 
paragraph  (c)(5)(i)  of  this  section,  or  if  a 
complaint  is  filed  directly  with  a  state, 
the  Commission  shall  exercise 
jurisdiction  over  such  complaint  only  if: 

(A)  fmal  action  under  such  state 
program  has  not  been  taken  within: 

[1]  180  days  after  the  complaint  is 
filed  with  such  state;  or 

[2]  a  shorter  period  as  prescribed  by 
the  regulations  of  such  state;  or 

(B)  the  Commission  determines  that 
such  state  program  is  no  longer  qualiHed 
for  certification  under  {  64.605. 

(iii)  Complaint  procedures. 

(A)  Content.  A  complaint  shall  be  in 
writing,  addressed  to  the  Federal 
Communications  Commission,  Common 
Carrier  Bureau,  TRS  Complaints, 
Washington.  DC  20554,  or  addressed  to 
the  appropriate  state  office,  and  shall 
contain: 

[1]  the  name  and  address  of  the 
complainant, 

(2)  the  name  and  address  of  the 
defendant  against  whom  the  complaint 
is  made, 

[3]  a  complete  statement  of  the  facts, 
including  supporting  data,  where 


available,  showing  that  such  defendant 
did  or  omitted  to  do  anything  in 
contravention  of  this  subpart,  and 
[4)  the  relief  sought. 

(B)  Amended  complaints.  An 
amended  complaint  setting  forth 
transactions,  occurrences  or  events 
which  have  happened  since  the  filing  of 
the  original  complaint  and  which  relate 
to  the  original  cause  of  action  may  be 
filed  with  the  Commission. 

(C)  Number  of  copies.  An  original  and 
two  copies  of  all  pleadings  shall  be  filed. 

(D)  Service. 

[1]  Except  where  a  complaint  is 
referred  to  a  state  pursuant  to 
S  64.604(c)(5)(i),  or  where  a  complaint  is 
filed  directly  with  a  state,  the 
Commission  will  serve  on  the  named 
party  a  copy  of  any  complaint  or 
amended  complaint  filed  with  it, 
together  with  a  notice  of  the  filing  of  the 
complaint.  Such  notice  shall  call  upon 
the  defendant  to  satisfy  or  answer  the 
complaint  in  writing  within  the  time 
specified  in  said  notice  of  complaint. 

[2)  All  subsequent  pleadings  and 
briefs  shall  be  served  by  the  filing  party 
on  all  other  parties  to  the  proceeding  in 
accordance  with  the  requirements  of 
S  1.47  of  this  chapter.  Proof  of  such 
service  shall  also  be  made  in 
accordance  with  the  requirements  of 
said  section. 

(E)  Answers  to  complaints  and 
amended  complaints.  Any  party  upon 
whom  a  copy  of  a  complaint  or  amended 
complaint  is  served  under  this  subpart 
shall  serve  an  answer  within  the  time 
specified  by  the  Commission  in  its 
notice  of  complaint.  The  answer  shall 
advise  the  parties  and  the  Commission 
fully  and  completely  of  the  natiire  of  the 
defense  and  shall  respond  specifically  to 
all  material  allegations  of  the  complaint. 
In  cases  involving  allegations  of  harm, 
the  answer  shall  indicate  what  action 
has  been  taken  or  is  proposed  to  be 
taken  to  stop  the  occurrence  of  such 
harm.  Collateral  or  immaterial  issues 
shall  be  avoided  in  answers  and  every 
effort  should  be  made  to  narrow  the 
issues.  Matters  alleged  as  affirmative 
defenses  shall  be  separately  stated  and 
numbered.  Any  defendant  failing  to  file 
and  serve  an  answer  within  the  time 
and  in  the  manner  prescribed  may  be 
deemed  in  default. 

(F)  Replies  to  answers  or  amended 
answers.  Within  10  days  after  service  of 
an  answer  or  an  amended  answer,  a 
complainant  may  file  and  serve  a  reply 
which  shall  be  responsive  to  matters 
contained  in  such  answer  or  amended 
answer  and  shall  not  contain  new 
matter.  Failure  to  reply  will  not  be 
deemed  an  admission  of  any  allegation 


Fe«ieral  Regisfa 

contained  in  such  answer  or  i 
answer. 

(G)  Defective  pleadings.  Ad 
filed  in  a  complaint  proceedin 
not  in  substantial  conformity 
requirements  of  the  applicabii 
this  subpart  may  be  dismisset 

§  $4.bOS    stitv  ccfttficstton. 

(a)  State  docinnentation.  Ai 
throngh  its  office  of  the  goven 
other  delegated  executive  offi 
empowered  to  provide  TRS,  d 
establish  a  state  program  und 
section  shall  submit  not  later 
October  1. 1992,  documentatic 
Commission  addressed  to  the 
Communications  Commission 
Common  Carrier  Bureau,  TRS 
CertiFcation  Program,  Washii 
20554.  and  captioned  "TRS  Sti 
Certification  Application."  Al 
documentation  shall  be  submi 
narrative  form,  shall  clearly  d 
state  program  for  implementir 
intrastate  TRS,  and  the  procec 
remedies  for  enforcing  any  rec 
imposed  by  the  state  program 
Commission  shall  give  public 
states  filing  for  certification  in 
notification  in  the  Federal  Rej 

(b)  Requirements  for  certiiic 
After  review  of  state  documer 
Commission  shall  certify,  by  li 
order,  the  state  program  if  the 
Commission  determines  that  t 
certification  documentation: 

(1)  Establishes  that  the  state 
meets  or  exceeds  all  opera  tior 
technical,  and  functional  minii 
standards  contained  in  §  64.6C 

(2)  Estabhshes  that  the  state 
makes  available  adequate  pro 
and  remedies  for  enforcing  thf 
requirements  of  the  state  prog 

(3)  Where  a  state  program  e 
mandatory  minimum  standard 
contained  in  S  64.604,  the  state 
estabhshes  that  its  pro-am  in 
conflicts  with  federal  law. 

(c)  Certification  period.  Stat 
certification  shall  remain  in  ef 
five  years.  One  year  prior  to  e: 
of  certification,  a  state  may  ap 
renewal  of  its  certification  by 
documentatioo  as  prescribed  I 
paragraphs  (a)  and  (b)  of  this  ! 

(d)  Method  of  funding.  Excei 
provided  in  {  64.604.  the  Coran 
shall  not  refuse  to  certify  a  sta 
program  based  solely  on  the  n: 
such  state  will  implement  for  f 
intrastate  TRS.  but  funding  me 
if  labeled,  shall  be  labeled  in  a 
that  promote  national  understt 
TRS  and  do  not  offend  the  pub 

(e)  Suspension  or  revocation 
certiTicatioa  The  Commission 
suspend  or  revoke  such  certifi< 
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available,  showing  that  such  defendant 
did  or  omitted  to  do  anything  in 
contravention  of  this  subpart,  and 
[4]  the  relief  sought. 

(B)  Amended  complaints.  An 
amended  complaint  setting  forth 
transactions,  occurrences  or  events 
which  have  happened  since  the  filing  of 
the  original  complaint  and  which  relate 
to  the  original  cause  of  action  may  be 
filed  with  the  Commission. 

(C)  Number  of  copies.  An  original  and 
two  copies  of  all  pleadings  shall  be  filed. 

(D)  Service. 

[1]  Except  where  a  complaint  is 
referred  to  a  state  pursuant  to 
S  64.604(c)(5)(i].  or  where  a  complaint  is 
filed  directly  with  a  state,  the 
Commission  will  serve  on  the  named 
party  a  copy  of  any  complaint  or 
amended  complaint  filed  with  it, 
together  with  a  notice  of  the  filing  of  the 
complaint.  Such  notice  shall  call  upon 
the  defendant  to  satisfy  or  answer  the 
complaint  in  writing  within  the  time 
specified  in  said  notice  of  complaint. 

[2)  All  subsequent  pleadings  and 
briefs  shall  be  served  by  the  filing  party 
on  all  other  parties  to  the  proceeding  in 
accordance  with  the  requirements  of 
S  1.47  of  this  chapter.  Proof  of  such 
service  shall  also  be  made  in 
accordance  with  the  requirements  of 
said  section. 

(E)  Answers  to  complaints  and 
amended  complaints.  Any  party  upon 
whom  a  copy  of  a  complaint  or  amended 
complaint  is  served  under  this  subpart 
shall  serve  an  answer  within  the  time 
specified  by  the  Commission  in  its 
notice  of  complaint.  The  answer  shall 
advise  the  parties  and  the  Commission 
fully  and  completely  of  the  nature  of  the 
defense  and  shall  respond  specifically  to 
all  material  allegations  of  the  complaint. 
In  cases  involving  allegations  of  harm, 
the  answer  shall  indicate  what  action 
has  been  taken  or  is  proposed  to  be 
taken  to  stop  the  occurrence  of  such 
harm.  Collateral  or  immaterial  issues 
shall  be  avoided  in  answers  and  every 
effort  should  be  made  to  narrow  the 
issues.  Matters  alleged  as  affirmative 
defenses  shall  be  separately  stated  and 
numbered.  Any  defendant  failing  to  file 
and  serve  an  answer  within  the  time 
and  in  the  maimer  prescribed  may  be 
deemed  hi  default. 

(F)  Replies  to  answers  or  amended 
answers.  Within  10  days  after  service  of 
an  answer  or  an  amended  answer,  a 
complainant  may  file  and  serve  a  reply 
which  shall  be  responsive  to  matters 
contained  in  such  answer  or  amended 
answer  and  shall  not  contain  new 
matter.  Failure  to  reply  will  not  be 
deemed  an  admission  of  any  allegation 


contained  in  such  answer  or  amended 
answer. 

(G)  Defective  pleadings.  Any  pleading 
filed  in  a  complaint  proceeding  that  is 
not  in  substantial  conformity  with  the 
requirements  of  the  applicable  rules  in 
this  subpart  may  be  dismissed. 

8  M.BOS   State  ccftificatton. 

(a)  State  documentation.  Any  state, 
through  its  office  of  the  governor  or 
other  delegated  executive  office 
empowered  to  provide  TRS,  desiring  to 
establish  a  state  program  under  this 
section  shall  submit  not  later  than 
October  1. 1992.  documentation  to  the 
Conunission  addressed  to  the  Federal 
Communications  Commission.  Chief, 
Common  Carrier  Bureau,  TRS 

Certif  cation  Program,  Washington.  DC 
20554.  and  captioned  "TRS  State 
Certification  Application."  All 
documentation  shall  be  submitted  in 
narrative  form,  shall  clearly  describe  the 
state  program  for  implementing 
intrastate  TRS.  and  the  procedures  and 
remedies  for  enforcing  any  requirements 
imposed  by  the  state  program.  The 
Commission  shall  give  pubUc  notice  of 
states  filing  for  certification  including 
notification  in  the  Federal  Register. 

(b)  Requirements  for  certificatiort 
After  review  of  state  documentation,  the 
Commission  shall  certify,  by  letter,  or 
order,  the  state  program  if  the 
Commission  determines  that  the  state 
certification  documentation: 

(1)  Establishes  that  the  state  program 
meets  or  exceeds  all  operational, 
technical,  and  functional  minimum 
standards  contained  in  §  64.604: 

(2)  Estabhshes  that  the  state  program 
makes  available  adequate  procedures 
and  remedies  for  enforcing  the 
requirements  of  the  state  program:  and 

(3)  Where  a  state  program  exceeds  the 
mandatory  minimum  standards 
contained  in  S  64.804,  the  state 
estabhshes  that  its  program  in  no  way 
conflicts  with  federal  law. 

(c)  Certification  period.  State 
certification  shall  remain  in  effect  for 
five  years.  One  year  prior  to  expiration 
of  certification,  a  state  may  apply  fer 
renewal  of  its  certification  by  filing 
dociunentatioa  as  prescribed  by 
paragraphs  (a)  and  (b)  of  this  section. 

(d)  Method  of  funding.  Except  as 
provided  in  t  64.604,  the  Commission 
shall  not  refuse  to  certify  a  state 
program  based  solely  on  the  method 
such  state  will  implement  for  funding 
intrastate  TRS,  but  funding  mechanisms, 
if  labeled,  shall  be  labeled  in  a  manner 
that  promote  national  understaudirig  of 
TRS  and  do  not  offend  the  public. 

(e)  Suspenaion  or  revocation  of 
certificatioa  The  Commission  may 
suspend  or  revoke  such  certification  if. 


after  notice  and  opportunity  for  hearing, 
the  Commission  determines  that  such 
certification  is  no  longer  warranted.  In  a 
state  whose  program  has  been 
suspended  or  revoked,  the  Commission 
shall  take  such  steps  as  may  be 
necessary,  consistent  with  this  subpart, 
to  ensure  continuity  of  TRS. 

§  64.606    Fumtetiing  ralatad  customar 
pramlsas  aqutpRMiH. 

(a)  Any  communications  common 
carrier  may  provide,  under  tariff, 
customer  premises  equipment  (other 
than  hearing  aid  compatible  telephones 
as  defined  in  part  66  of  this  chapter, 
needed  by  persons  with  hearing,  speech, 
vision  or  mobility  disabilities.  Such 
equipment  may  be  provided  to  persons 
with  those  disabilities  or  to  associations 
or  institutions  who  require  such 
equipment  regularly  to  communicate 
with  persons  with  disabilities.  Examples 
of  such  equipment  include,  but  are  not 
limited  to.  artificial  larynxes,  bone 
conductor  receivers  and  TTs. 

(b)  Any  carrier  which  provides 
telecommunications  devices  for  persons 
with  hearing  and/or  speech  disabilities, 
whether  or  not  pursuant  to  tariff,  shall 
respond  to  any  inquiry  concerning: 

(1)  The  availability  (including  general 
price  levels)  of  TTs  using  ASCII,  Baudot, 
or  both  formats:  and 

(2)  The  compatibility  of  any  TT  with 
other  such  devices  and  computers, 

f  •4.007    Provtaton  Of  haaring  aid 
compaflMe  talaphonas  by  axchaftge 
camara. 

In  the  absence  of  alternative  suppliers 
in  an  exchange  area,  an  exchange 
carrier  must  provide  a  hearing  aid 
compatible  telephone,  as  defined  in  part 
68  of  this  chapter,  and  provide  related 
installation  and  maintenance  services 
for  such  telephones  on  a  detariffed  basis 
to  any  customer  with  a  hearing 
disability  who  requests  such  equipment 
or  ser\'ices. 

§  64.608    £Horc«m*nt  of  ratetad  cuatomar 
prwnlaas  aquipmant  rulaa. 

Enibroement  of  §  {  64.606  and  64.807  is 
delegated  to  those  state  public  utility  or 
pubhc  service  commissions  which  adopt 
thoae  sections  and  provide  for  their 
enforcement. 

Federal  Coinin«nication«  CommiiMon. 
WUUmo  F.  Caloo. 
Acting  Secretary. 

(FR  Doc.  tl-UlSS  Fikd  7-3V41:  «:4S  atn| 
aiLUNQ  coot  triimi-M 
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Radio  BroadCMbng  SsrvlCM; 
Edgawatar,  FL 

AQENCV:  Federal  Communications 
Commission. 

action:  Final  rule. 

tUMMlAWv;  This  document  substitatea 
Channel  Z2dC3  for  Channel  226 A  at 
Edgewater.  Florida,  and  modifies  the 
constmctian  permit  (BPH-880406MI)  to 
specify  operation  on  the  higher  class 
channel,  at  the  request  of  deHaro  Radia 
Ltd.  See  56  FR  19627.  April  30. 1991. 
Channel  226C3  can  be  allotted  to 
Edgewater  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  the  site 
specified  in  the  construction  permit 
with  a  site  restriction  of  64  kiloiaeters 
(5.2  miles)  aoath  of  the  community.  Tha 
coordinates  are  North  Latitude  28-54-52 
and  West  Longitude  80^53-46.  With  this 
action  this  proceeding  i»  terminated. 
EFFECnvc  DATE:  September  9, 1901. 
FOR  RMrrHEM  IwroWMATlOW  CONTACT: 
Nancy  |  Walls.  Mass  Media  Bureau. 
(202)  634-6530 

SUPPLCMCNTARV  INFORMATKNC  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  OT-117, 
adopted  )aly  17, 1991.  and  released  joly 
26. 1901.  The  fall  text  of  this  CommiasioQ 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street  NW..  Washington.  00 
20036. 

List  of  Subjacto  in  47  CFR  Part  71 

Radio  broadcasting. 

PART  79-(  AMENDED] 

1.  The  authority  citation  for  part  79 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

973J02    [Amandad] 

2.  SecUon  73.20Z(b),  the  Table  of  FM 

Allotments  under  Florida,  is  amended 
by  removing  Channel  226A  and  adding 
Channel  226C3  at  Edgewater. 

Federal  Communications  Commission. 

Aadraw ).  RbodM, 

Chief.  AtiocatioHs  Branch.  Policy  and  Rvht 

Division,  J^Sae*  Media  Bureau. 

(FR  Ooc  «1-161S0  Pned  7-Sl-«l:  t.-4S  raH 
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47  CFR  Part  73 

[MM  Docket  No.  91-74;  RM-71«31 

Radio  Broadcasting  Services;  West 
Palm  Beach,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTtON:  Final  rule. 

summary:  This  document  substitutes 
Channel  221C3  for  Channel  221A  at 
West  Palm  Beach,  Florida,  and  modifies 
thp  license  for  Station  WNGS(FM)  to 
specify  operation  on  the  hi^er  class 
channel,  at  the  request  of  Pearl 
Broadcasting,  Inc.  See  56  FR  14052,  April 
5. 1991.  Channel  221C3  can  be  allotted  to 
West  Palm  Beach  in  compliance  with 
thp  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.6  kilometers  (7.2  miles) 
north,  in  order  to  avoid  a  short-spacing 
to  a  construction  permit  for  Station 
WZZR(FM),  Channel  224C2,  Stuart, 
Florida.  The  coordinates  are  North 
Latitude  26-49-14  and  West  Longitude 
80-02-28.  In  accordance  with  Section 
1.420(g)  of  the  Commission's  Rules,  the 
license  of  Station  WNGS(FM)  will  be 
modified  to  specify  operation  on 
Channel  221 C3.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  September  9. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  J.  Walls.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPtEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-74, 
adopted  July  11. 1991;  and  released  July 
26. 1991.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230). 
1919  M  Street.  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
Downtown  Copy  Center,  (202)  452-1422. 
1714  21st  Street.  NW..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

S  73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  221A  and  adding 
Channel  221 C3  at  West  Palm  Beach. 


Federal  Communications  Commission. 
Andraw  J.  Rhodes, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  91-18147  Filed  7-31-91;  8:46  am) 
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47  CFR  Part  73 

[MM  Docket  No.  91-123;  RM-7693] 

Radio  Broadcasting  Services;  Newton, 
IL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Channel  278B1  for  Channel  278A  at 
Newton.  Illinois,  and  modifies  the 
construction  permit  {BPH-880727MI)  for 
Station  WIKK  to  specify  operation  on 
the  higher  class  channel,  at  the  request 
of  S.  Kent  Lankford.  See  56  FR  19828. 
April  30. 1991.  Channel  278B1  can  be 
allotted  to  Newton  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  at  the  site 
specified  in  the  construction  permit, 
with  a  site  restriction  of  9.9  kilometers  (6 
miles)  northwest  of  the  community.  The 
site  restriction  is  necessary  in  order  to 
avoid  short-spacings  to  a  construction 
permit  for  Station  WUEZ(FM),  Channel 
278A,  Christopher.  Illinois,  and  the 
licensed  sites  of  Station  WFIU(FM). 
Channel  279B,  Bloomington,  Illinois,  and 
Station  WDBR(FM),  Channel  279a 
Springfield,  Illinois.  The  coordinates  are 
North  Latitude  39-04-31  and  West 
Longitude  88-11-19.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  September  9. 1991 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-123. 
adopted  July  17. 1991.  and  released  July 
26, 1991.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230). 
1919  M  Street.  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
Downtown  Copy  Center,  (232)  452-1422, 
1714  21st  Street,  NW.,  Washington.  DC 
20036. 

List  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 


PART  73-[AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

873.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended  by 
removing  Channel  278A  and  adding 
Channel  278B1  at  Newton. 

Federal  Communications  Commission. 

Andrew ).  Rhodes, 

Chief,  Allocations  Branch,  Policy  andRulea 

Division,  Mass  Media  Bureau. 

(FR  Doc.  91-18149  Filed  7-31-91;  8:45  am] 

WLUNO  CODE  S71>-01-lt 


47  CFR  Part  73 

[MM  Docket  Na  91-42;  RM-7616] 

Radio  Broadcasting  Services;  Eldon, 
iA 

AOENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Rivertown  Communications 
Company,  allots  Channel  282C3  to 
Eldon.  Iowa,  as  the  community's  first 
local  FM  service.  See  56  FR  9190.  March 
5. 1991.  Channel  282C3  can  be  allotted  to 
Eldon  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.6  Idlometers  (4.7  miles) 
south  to  avoid  a  short-spacing  to  Station 
KTOF,  Channel  283C1.  Cedar  Rapids, 
Iowa,  at  coordinates  North  Latitude  40- 
51-15  and  West  Longitude  92-15-15. 
With  this  action,  tliis  proceeding  is 
terminated. 

dates:  Elective  September  9, 1991.  The 
window  period  for  filing  applications 
will  open  on  September  10, 1991,  and 
close  on  October  10, 1991. 
FOR  further  INFORMATKM  CONTACT 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-42, 
adopted  July  8. 1991,  and  released  July 
26, 1991.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center  (202)  452-1422. 
1714  2l8t  Street,  NW.,  Washington,  DC 
20036. 


I'   Federal  Regisi 

List  of  Subjecto  in  47  CFR  Pi 

Radio  broadcasting. 

PART  73~{AiyiENDEO] 

1.  The  authority  citation  fo 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

S73Jt02   [Amended] 

2.  Section  73.202(b).  the  Ta 
Allotments  under  Iowa,  is  an 
adding  Eldon,  Channel  282C 

Federal  Communications  Comm: 
Andrew ).  Rhodes, 

Chief,  Allocations  Branch,  Policy 
Division,  Mass  Media  Bureau. 
[FR  Doc.  91-18146  Filed  7-31-91; 

BtUJNQ  COOC  •71>.«1-« 

47  CFR  Part  73 

(MM  Docket  Na  90-«19;  RM-7S 

Radio  Broadcasting  Servlc< 
and  TTiayer,  MO 

AOENCY:  Federal  Communice 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  sul 
Channel  257C2  for  Channel  2 
Houston,  Missouri,  and  modi 
license  for  Station  KUNQ(FK 
operation  on  Channel  257C2. 
is  taken  in  response  to  a  peti 
Texas  Coimty  Radio,  Inc.  Set 
53316.  December  28. 1990.  Th 
coordinates  for  Channel  2S7( 
Houston  are  37-06-15  and  91 
accommodate  the  upgrade  at 
we  will  substitute  Channel  Z 
vacant  Charmel  257 A,  Thaye 
Channel  222A  is  site  restrictc 
kilometers  (3.5  miles)  east  of 
coordinates  36-30-13  and  91- 
With  this  action,  this  proceet 
terminated. 

EFFECnvt  DATE  September  ( 
window  period  for  filing  appl 
Channel  222A  at  Thayer  will 
September  10, 1991,  and  clo8( 
October  10, 1991. 
FOR  FURTHER  INFORMATION  C 
Kathleen  Scheuerle,  Mass  M( 
Bureau,  (202]  634-6530. 
SUPPt^MBNTARY  INFORMATIO 

summary  of  the  Commission' 
and  Order,  MM  Docket  No.  9 
adopted  July  11, 1991,  and  rel 
26. 1991.  The  full  text  of  this  ( 
decision  is  available  for  insp^ 
copying  during  normal  busin( 
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September  9, 1991 

>RMATION  contact: 

lass  Media  Bureau, 

NFOftMATiON:  This  is  a 
immission's  Report 
ocket  No.  91-123. 
991.  and  released  July 
:ext  of  this  Commission 
ble  for  inspection  and 
irmal  business  hours  in 
Branch  (room  230), 
v..  Washington,  DC. 
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JW..  Washington,  DC 

1 47  CFR  Part  73 

iting. 


PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

873.202    [AiiMfKtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended  by 
removing  Channel  278A  and  adding 
Channel  278B1  at  Newton. 

Federal  Communications  Commission. 

Andrew ).  Rhodes, 

Chief.  Allocationa  Branch,  Policy  andRulet 

Division,  Mass  Media  Bureau. 

[FR  Doc.  91-18149  Filed  7-31-91;  8:45  am] 

WLUNO  COOC  S71>-01-M 


47  CFR  Part  73 

[MM  Docket  Na  91-42;  RM-76161 

Radio  Broadcasting  Servtces;  Eldon, 
IA 

agency:  Federal  Conununications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Rivertown  Communications 
Company,  allots  Channel  282C3  to 
Eldon,  Iowa,  as  the  community's  first 
local  FM  service.  See  56  FR  9190,  March 
5. 1991.  Channel  282C3  can  be  allotted  to 
Eldon  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.6  kilometers  (4.7  miles) 
south  to  avoid  a  short-spacing  to  Station 
KTOF,  Channel  283C1,  Cedar  Rapids, 
Iowa,  at  coordinates  North  Latitude  40- 
51-15  and  West  Longitude  92-15-15. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  9. 1991.  The 
window  period  for  filing  applications 
will  open  on  September  10. 1991,  and 
close  on  October  10. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  91-42, 
adopted  ]uly  8, 1991,  and  released  July 
26. 1991.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center  (202)  452-1422. 
1714  21st  Street.  NW..  Washington.  DC 
20036. 


List  of  Subiects  In  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

S73JK>2    [AmwKtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
adding  Eldon.  Channel  282C3. 

Federal  Communications  Commission. 
Andrew  |.  Rhodes, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  91-18146  Filed  7-31-91;  8:45  am] 

BtLUNQ  COM  trit-OI-M 


47  CFR  Part  73 

[MM  DockM  Na  M>-«1»;  RM-7SS5] 

Radio  Broadcasting  Services;  Houston 
and  Thayer,  MO 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  257C2  for  Channel  257A, 
Houston,  Missouri,  and  modifies  the 
license  for  Station  KUNQ(FM)  to  specify 
operation  on  Channel  257C2.  This  action 
is  taken  in  response  to  a  petition  filed  by 
Texas  Coimty  Radio.  Inc.  See  55  FR 
53316,  December  28, 1990.  The 
coordinates  for  Channel  257C2  at 
Houston  are  37-06-15  and  91-50-30.  To 
accommodate  the  upgrade  at  Houston 
we  will  substitute  Channel  222A  for 
vacant  Channel  257 A,  Thayer,  Missouri. 
Channel  222A  is  site  restricted  5.6 
kilometers  (3.5  miles)  east  of  Thayer  at 
coordinates  36-30-13  and  91-28-56. 
With  this  action,  this  proceeding  is 
terminated. 

effective  date:  September  9, 1991.  The 
window  period  for  filing  applications  for 
Channel  222A  at  Thayer  will  open  on 
September  10, 1991,  and  close  on 
October  10, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202]  634-6530. 
SUPPIXMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-619. 
adopted  )uly  11. 1991.  and  released  July 
26, 1991.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 


the  FCC  Dockets  Branch  (room  230), 
1919  M  Street.  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
Downtown  Copy  Center,  1714  Zlst 
Street  NW..  Washington.  DC  20036, 
(202)  452-1422. 

List  of  SubjecU  in  47  CFR  Part  73 
Radio  broadcasting 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

973.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  257A  and  adding 
Channel  257C2  at  Houston  and  by 
removing  Channel  257A  and  adding 
Channel  222A  at  Thayer. 

Federal  Communications  Commission. 

Andrew ).  Rhodes, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  91-18148  Filed  7-31-91;  8:45  am] 

WUJMO  COM  SriY^I-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  215 

[Oodcet  Na  910492-1 191] 

Subsistence  Talcing  of  Norttwm  Fur 
Seals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Final  notice  of  estimates  of 
subsistence  need;  request  for  comments. 

summary:  Regulations  on  subsistence 
taking  of  northern  fur  seals  require 
NMFS  to  publish  a  sununary  of  the 
previous  year's  fur  seal  harvest  and  a 
discussion  of  the  number  of  seals 
expected  to  be  taken  in  the  current  year 
to  meet  the  subsistence  needs  of  the 
Aleut  residents  of  the  Pribilof  Islands. 
NMFS  published  that  notice  on  May  1. 
1991.  Following  a  30-day  public 
comment  period  and  two  public 
meetings,  NMFS  is  publishing  this  final 
notice  of  the  expected  harvest  levels  for 
1991  as  follows:  St.  George  Island:  181- 
500.  St.  Paul  Island:  1145-1800. 


NMFS  is  considering  methods  to 
determine  subsistence  needs  more 
accurately  and  to  define  or  quantify 
wasteful  use  more  precisely.  Comments 
are  invited  on  these  issues. 
OATlt:  The  final  notice  of  estimates  of 
subsistence  needs  is  effective  upon  filing 
and  apphes  to  the  harvest  beginning 
after  June  30, 1991.  Comments 
concerning  methods  to  determine 
subsistence  needs  and  to  define 
wasteful  use  are  invited  through 
September  31, 1991. 
ADDRESSES:  Comments  should  be 
addressed  to  Lynne  Harris  or  Dr.  Aleta 
A.  Hohn,  NMFS  Office  of  Protected 
Resources.  1335  East-West  Highway, 
Silver  Spring,  Maryland  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  Harris,  (301)  427-2289,  Dr.  Aleta 
A.  Hohn.  (301)  427-2289,  or  Dr.  Steve 
Zimmerman,  (907)  586-7235. 
SUPPI.EMENTARY  INFORMATION: 

Background 

The  subsistence  harvest  of  northern 
fur  seals  [Callorhinus  ursinus)  on  the 
Pribilof  Islands,  Alaska,  is  governed  by 
regulations  found  at  50  CFR  part  215 
subpart  D — Taking  for  Subsistence 
Purposes.  Those  regulations  were 
promulgated  under  the  authority  of  the 
Fur  Seal  Act,  16  U.S.C.  1151  et  seq.,  and 
the  Marine  Mammal  Protection  Act,  16 
U.S.C.  1361  et  seq.  (see  51  FR  24828,  July 
9, 1986).  The  purpose  of  these 
regulations  is  to  limit  the  take  of  fur 
seals  to  a  level  providing  for  the 
legitimate  subsistence  requirements  of 
the  Pribilovians  using  humane  and  non- 
wasteful  harvesting  methods,  and  to 
restrict  taking  by  sex.  age.  and  season 
for  herd  management  purposes. 

The  purpose  of  the  annual  notice  is  to 
provide  subsistence  estimates  for  the 
current  year  harvest  for  St  Paul  and  St. 
George  Islands.  The  estimates  are  given 
as  a  range,  the  lower  end  of  which  can 
be  exceeded  if  NMFS  is  given  notice  and 
the  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator)  determines  that  the 
subsistence  needs  of  the  Pribilovians 
have  not  been  satisfied.  Conversely,  the 
harvest  can  be  terminated  before  the 
lower  range  of  the  estimate  is  reached  if 
it  is  determined  that  the  subsistence 
needs  of  the  Pribilovians  have  been  met 
or  the  harvest  has  been  conducted  in  a 
wasteful  manner. 

The  following  subsistence  harvest 
estimates  and  actual  harvest  levels  have 
been  recorded  on  the  Pribilof  Islands 
since  1985: 
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y-r 

Subswtanc*  EsDmatM 

Actual  Harvest  Level* 

St  Paul 

M«VNl 

St  George 
Wand 

St.  Paul 
laland 

St  George 

Island 

Total 

1985 

2,400-8,000 
1,600-3,000 
1,800-2,200 
1,600-1,800 
1.145-1.800 

800-1,800 

630-1,000 

600-725 

533-600 

181-500 

3.384 
1,299 
1710 

1.145 
1.340 
1.077 

329 

124 

•2 

113 
181 

164 

3,713 

1986     

1967-  ...    

1,423 
1M2 

1968.. 

1989         

1990 



1.521 
U41 

Subsistence  Harvest  Estimates  for  1991 

NMFS  published  a  notice  of  proposed 
harvest  levels  summarizing  the  1990 
harvest  and  estimating  for  1991  a  range 
of  subsistence  needs  of  1,314-1,560  seals 
on  St.  Paul  Island  and  135-172  seals  on 
St.  George  Island  (56  FR  19970,  May  1, 
1991).  These  estimates  represented,  for 
each  island,  the  average  number  of  seals 
taken  during  each  of  the  past  five 
harvests  plus  one  standard  deviation. 
This  method,  i.e.,  the  use  of  an  average 
and  standard  deviation  for  estimating 
subsistence  needs,  was  chosen  because 
NMFS  thought  previous  harvest  levels 
(excluding  1985)  reflected  the  best 
available  information  on  subsistence 
needs  for  fur  seals  by  the  Pribilovians, 
and  the  method  incorporated  annual 
vernation  in  need,  allowed  for  somewhat 
changing  circumstances  on  the  islands, 
and  considered  that  the  population  on 
the  Pribilofs  has  remained  stable  over 
the  past  several  years.  The  method  was 
imsatisfactory  to  all  commenters, 
however,  and  was  abandoned.  The 
objections  to  the  averaging  technique 
are  fully  discussed  later  in  this  notice. 

The  subsistence  harvest  estimates  are 
intended  as  estimates  of  need,  not 
quotas.  One  consequence  of  the 
averaging  technique  described  above 
was  to  restrict  estimated  levels  of  need 
to  a  very  small  range,  inferring  the 
existence  of  a  more  precise  technique 
for  estimating  need  than  is  currently 
available  and  giving  the  estimates  an 
appearance  of  a  quota.  Some 
modification  of  the  proposed  estimates 
was  required  to  broaden  the  range  to 
encompass  previous  harvest  levels 
while  including  information  from  the 
Pribilovians  about  their  current-year 
subsistence  needs. 

NMFS  has  determined  that  a  more 
acceptable  method  for  estimating 
current-year  needs  is  to  use  last  year's 
harvest  levels  as  a  baseline.  The 
baseline  can  then  be  adjusted  to 
account  for  changing  conditions,  such  as 
storage  capability,  employment,  and 
utilization  of  the  animals,  if  sufficient 
evidence  is  provided  to  warrant  an 
adjustment.  NMFS  stresses  that  past 
harvest  levels  are  not  the  controlling 
factor  in  determining  current  estimates 


of  subsistence  needs.  Evidence  of 
increasing  subsistence  need  will  be 
weighed  more  heavily  than  other 
factors. 

For  1991,  NMFS  has  estimated  that  the 
subsistence  needs  are  the  same  as  those 
estimated  for  1990:  St.  George  Island: 
181-500:  St.  Paul  Island:  l,145-130a 
While  the  lower  end  of  the  range 
represents  a  slight  increase  over  the 
number  of  seals  harvested  in  1990  (the 
baseline  number],  the  number  harvested 
in  1990  was  very  close  to  the  lower  end 
of  the  estimated  levels.  In  addition, 
residents  on  St.  Paul  and  St.  George 
Islands  have  stated  that  more  seals  are 
needed  in  1991,  although  there  was  not 
enough  new,  factual  evidence  presented 
to  NMFS  to  warrant,  a  priori,  an 
increase  in  the  lower  end  of  the  1990 
estimated  range.  The  upper  bound  of  the 
harvest  estimates  reflects  the  number  of 
animals  requested  by  the  Pribilovians. 

The  estimated  levels  for  1991 
encompass  the  proposed  level  of  1,314- 
1,560  seals  on  St.  Paul  Island,  and  are 
greater  than  the  proposed  level  of  135- 
172  seals  on  St.  George  Island,  because 
of  the  change  from  the  averaging  method 
to  using  levels  from  the  previous  year  as 
a  baseline.  For  both  islands,  the  ftnal 
range  is  greater  than  the  proposed 
range,  adcnowledging,  as  discussed 
above,  the  current  difficulty  in 
estimating  with  the  precision  suggested 
by  use  of  the  standard  deviation. 

From  June  30  through  August  8  of  each 
year  the  Pribilovians  may  harvest  up  to 
the  lower  bound  of  the  estimate.  Beyond 
August  8,  additional  harvesting  requires 
authorization  from  the  Assistant 
Administrator  and  is  subject  to  specific 
requirements  to  guard  against  the  talce 
of  females.  At  any  time  during  the 
harvest  season,  once  the  lower  bound  is 
reached,  the  harvest  must  be  suspended 
for  no  longer  than  48  hours  pursuant  to 
50  Cn^  215.32(e)(l)(iii).  pending  a  review 
of  the  harvest  data  to  determine  if  the 
subsistence  needs  of  the  island 
residents  have  been  met  If  the 
Pribilovians  can  substantiate  additional 
need  for  seals  and  there  has  been  no 
indication  of  waste  or  the  commercial 
use  of  fur  seal  parts,  the  Assistant 
Administrator  will  authorize  additional 
takes  up  to  the  number  required  for 


subsistence  purposes.  Criteria  on  which 
to  base  a  decision  on  whether  or  not  to 
resume  the  harvest  include  assessments 
of:  (1)  The  number  of  subsistence  users 
needing  additional  meat;  (2)  the  number 
of  unfilled  orders;  and  (3)  whether 
wasteful  take  has  occurred. 

The  primary  mechanism  for 
determining  whether  waste  has  occurred 
is  through  direct  supervision.  For  the 
harvest  to  be  considered  non-wastefiil, 
NMFS  requires,  \n  addition  to  removal 
of  the  most  prized  portions  of  the  seal 
(flippers,  shoulders,  chests,  livers,  and 
hearts),  the  use  of  "other  readily 
utilizable  tissues  and  organs,  a  limited 
number  of  backbones,  and  some,  but  not 
necessarily  all,  rib  sections."  On  the 
basis  of  this  definition,  NMFS  has 
monitored  each  daily  harvest  on  St.  Paul 
Island  to  determine  whether  all  flippers, 
shoulders,  hearts,  chests,  livers,  some 
ribs  and  backbones,  and  most  other 
readily  usable  tissues  and  organs  are 
being  taken. 

A  second  measure  that  may  be 
relevant  in  determining  whether  the 
harvest  is  wasteful  is  the  percent  of  a 
carcass  that  is  used  for  subsistence 
purposes  (percent  use).  Studies  in  1985 
and  1986  indicated  that,  on  average,  the 
maximum  percentage  of  a  fur  seal  (by 
weight)  that  potentially  could  be  used 
for  food  is  approximately  53.3  percent, 
including  those  parts  not  traditionally 
eaten  by  the  Pribilovians.  The  same 
studies  showed  that  when  the 
Pribilovians  butcher  a  fur  seal  in  a  way 
that  removes  only  the  most  highly  prized 
portions,  about  30  percent  of  the  seal  is 
used.  NMFS  has  indicated  (51  FR  24832, 
July  9, 1986)  that  the  taking  of  only  these 
parts  constitutes  wasteful  taking  and 
has  encouraged  the  highest  possible 
levels  of  utilization.  In  the  past,  when 
the  level  of  utilization  has  fallen  below 
certain  levels,  NMFS  has  expressed 
concern.  Nonetheless,  NMFS  has  never 
specified  a  precise  percent  utilization 
that  is  required.  It  may  be  difflcult  to 
objectively  quantify  or  substantiate  a 
minimum  percent-use  requirement; 
under  certain  circumstances,  a  low  level 
of  utilization  may  not  be  indicative  of 
waste.  However,  prolonged  levels  of  low 
utilization  without  an  adequate 


explanation  may  justify  inci 
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subsistence  purposes.  Criteria  on  which 
to  base  a  decision  on  whether  or  not  to 
resume  the  harvest  include  assessments 
of:  (1)  The  number  of  subsistence  users 
needing  additional  meat;  (2]  the  number 
of  unfilled  orders;  and  (3]  whether 
wasteful  take  has  occurred. 

The  primary  mechanism  for 
determining  whether  waste  has  occurred 
is  through  direct  supervision.  For  the 
harvest  to  be  considered  non-wasteful, 
NMFS  requires,  bi  addition  to  removal 
of  the  most  prized  portions  of  the  seal 
(flippers,  shoulders,  chests,  livers,  and 
hearts),  the  use  of  "other  readily 
utilizable  tissues  and  organs,  a  limited 
number  of  backbones,  and  some,  but  not 
necessarily  all,  rib  sections."  On  the 
basis  of  this  definition,  NMFS  has 
monitored  each  daily  harvest  on  St.  Paul 
Island  to  determine  whether  all  flippers, 
shoulders,  hearts,  chests,  livers,  some 
ribs  and  backbones,  and  most  other 
readily  usable  tissues  and  organs  are 
being  taken. 

A  second  measure  that  may  be 
relevant  in  determining  whether  the 
harvest  is  wasteful  is  the  percent  of  a 
carcass  that  is  used  for  subsistence 
purposes  (percent  use).  Studies  in  198S 
and  1986  indicated  that,  on  average,  the 
maximum  percentage  of  a  fur  seal  (by 
weight)  that  potentially  could  be  used 
for  food  is  approximately  53.3  percent, 
including  those  parts  not  traditionally 
eaten  by  the  Pribilovians.  The  same 
studies  showed  that  when  the 
Pribilovians  butcher  a  fur  seal  in  a  way 
that  removes  only  the  most  highly  prized 
portions,  about  30  percent  of  the  seal  is 
used.  NMFS  has  indicated  (51  FR  24832. 
July  9, 1986)  that  the  taking  of  only  these 
parts  constitutes  wasteful  talcing  and 
has  encouraged  the  highest  possible 
levels  of  utilization.  In  the  past,  when 
the  level  of  utilization  has  fallen  below 
certain  levels,  NMFS  has  expressed 
concent.  Nonetheless,  NMFS  has  never 
specified  a  precise  percent  utilization 
that  is  required.  It  may  be  difficult  to 
objectively  quantify  or  substantiate  a 
minimum  percent-use  requirement; 
under  certain  circumstances,  a  low  level 
of  utilization  may  not  be  indicative  of 
waste.  However,  prolonged  levels  of  low 
utilization  without  an  adequate 


explanation  may  justify  increased 
scrutiny.  Until  a  better  method  is 
developed.  NMFS  will  continue  to 
monitor  the  percent  use. 

NMFS  reiterates  that  it  expects  the 
use  of  harvested  animals  to  be  non- 
wasteful  and  will  continue  its 
supervision  and  monitoring  program 
during  1991. 

NMFS  acknowledges  that  a  method  to 
determine  subsistence  needs  more 
accurately  should  be  developed.  NMFS 
also  recognizes  that  there  may  be  a  need 
for  a  better  or  more  quantifiable 
deflnition  of  wasteful  use.  The  existing 
regime  was  proposed  in  1966  on  an 
emergency  basis.  The  1986  emergency 
rule  stated  that  the  regime  could  be  re- 
evaluated at  a  later  date.  As  this  regime 
is  not  fully  satisfactory  to  all  interest 
groups.  NMFS  hereby  provides  notice 
that  the  regime  will  be  re-evaluated.  The 
goals  are  (l)  to  find  a  better  method  for 
estimating  the  subsistence  needs  of 
Pribilof  Island  residents  and  (2)  to  find  a 
better  method  for  determining  what 
constitutes  wasteful  use.  NMFS 
welcomes  input  from  interested  parties 
in  meeting  these  goals  so  that  the 
decision-making  process  will  be  more 
straight-forward  and  predictable  for  all 
concerned.  Comments  are  invited 
through  September  31, 1991  (see 
ADDRESSES). 

Response  to  Public  Comments 

During  the  public  comment  period,  the 
following  groups  provided  comments  on 
the  1991  proposed  harvest  levels:  City  of 
St.  Paul.  Aleut  Community  of  St.  Paul. 
St.  George  Traditional  Council.  St.  Paul 
Traditional  Council.  Aleutian  Pribilof 
Island  Association.  Central  Bering  Sea 
Association,  Alaska  Federation  of 
Natives,  Friends  of  Animals,  and 
Humane  Society  of  the  United  States. 

Comments  focused  mainly  on  the 
following  issues:  Whether  the  use  of 
seals  has  been  wasteful,  the  effect  of  the 
harvest  on  the  fur  seal  population,  the 
humaneness  of  the  harvest,  the 
commercial  use  of  bacula  or  "seal 
sticks",  the  method  used  for  determining 
subsistence  needs  in  the  notice  of 
proposed  levels,  and  the  levels  proposed 
for  1991. 

Efficient  Use 

The  issue  of  whether  past  harvests 
have  been  wasteful  was  one  of  the  most 
contentious  points  from  the  notice  of 
proposed  subsistence  needs.  Some  of 
the  conunenters  pointed  to  the  average 
percent-use  figures  from  the  1989  (38.2 
percent)  and  1990  (39.9  percent)  harvests 
as  evidence  of  wasteful  taking.  One 
commenter  expressed  the  opinion  that 
significantly  higher  proportions  of  the 
seals  could  be  utilized  and  NMFS  should 


require  these  higher  utilization  levels  in 
order  for  the  harvest  to  continue.  The 
commenter  based  these  remarks  on  use 
levels  recorded  during  the  1986 
subsistence  harvest  where  (1)  percent 
use  reached  50  percent  or  higher  on 
approximately  half  of  the  harvest  days, 
(2)  on  one  day.  a  percent-use  figure  of 
63.6  percent  was  attained,  and  (3)  the 
average  percent  use  for  the  1986 
subsistence  harvest  was  47.8  percent. 
On  the  basis  of  these  data,  the 
commenter  believes  that  NMFS  should 
set  a  minimum  percent-use  level  of  60 
percent.  NMFS  responds  that  the  60 
percent  and  higher  utilization  levels 
reported  during  the  1986  harvest 
resulted  from  a  significant  number  of 
harvesters  completing  only  minimal 
butchering  on  the  fields,  removing  only 
the  head,  skin,  and  blubber  from  the 
seals  before  taking  the  entire  carcass 
home  for  further  butchering.  On  those 
days,  it  is  unknown  what  percentage  of 
the  animals  was  actually  retained  for 
subsistence  use;  it  is  only  known  what 
average  percentage  of  the  animals  was 
removed  from  the  harvest  fields. 

Some  of  the  comments  maintained 
that  the  fur  seal  harvest  should  be 
curtailed  or  halted  because  NMFS  has 
failed  to  ensure  that  the  harvest  be 
conducted  in  a  non-wasteful  manner. 
They  pointed  to  the  statutory  mandate 
at  16  U.S.C.  1371(b)(3),  and  the 
regulations  at  50  CFR  215.2,  which 
prohibit  "taking  of  fur  seals  beyond 
those  needed  for  subsistence  uses  or 
which  results  in  the  waste  of  a 
substantial  portion  of  the  fur  seal."  In 
addition.  NMFS  was  charged  with 
"failing  to  take  steps  to  deter  obvious 
and  demonstrable  waste"  with  respect 
to  previous  harvests.  One  set  of 
comments  referred  to  statements  made 
by  NMFS  in  a  letter  to  the  Aleut 
Community  Council  of  St.  Paul  in  July 
1990  recognizing  apparently  falling  use 
levels  in  the  1989  and  1990  harvest.  The 
letter  noted  that  the  1988  and  1989 
harvests  yielded  approximately  the 
same  amount  of  meat  in  pounds,  but  195 
fewer  seals  were  taken  in  1988.  The 
purpose  of  the  letter  was  to  request  from 
the  Pribilovians  an  explanation  of  falling 
use  levels.  The  commenter  suggested 
that  NMFS  make  a  policy  statement 
reflecting  its  intent  to  shut  down  the 
harvest  if  use  levels  fall. 

NMFS  is  unaware  of  "obvious  and 
demonstrable  waste"  in  the  han'est, 
overseas  the  harvest  on  St.  Paul  to 
ensure  that  the  mandated  parts  of  the 
animal  are  harvested,  and  thinks  that 
the  harvest  needs  to  be  conducted  in  a 
non-wasteful  manner.  NMFS  continues 
to  accept  that  the  maximum  percent 
available  for  food  is  53.3  percent.  Taking 
of  the  minimum  parts  required  results  in 


the  use  of  at  least  30  percent  of  an 
animal,  or  about  56  percent  of  that  part 
of  the  animal  available  for  food.  Studies 
have  not  been  conducted,  however,  to 
objectively  determine  a  lower  bound  on 
acceptable  percent-use  levels  or, 
therefore,  what  constitutes  a 
"substantial  portion"  of  a  fur  seal  for 
subsistence  use.  As  stated  earlier. 
NMFS  has  not  specified  a  precise 
percent  utilization  that  is  required  and  It 
may  be  difficult  to  quantify  objectively 
that  level.  NMFS  will  continue,  however, 
to  monitor  percent  use. 

Some  commenters  criticized  the  use  of 
the  "butterfly"  butchering  technique, 
claiming  the  use  of  this  technique  results 
in  the  waste  of  some  useable  portions  of 
the  seal.  The  Pribilovians  do  not  use  the 
"butterfly"  technique  exclusively,  but  do 
regard  it  as  a  skilled  method  for 
obtaining  certain  cuts  of  meat.  Some 
useable,  but  less  desirable,  portions  of 
the  seal  are  not  removed  when  the 
"butterfly"  technique  is  used,  but  other 
techniques  that  remove  greater  amounts 
of  meat  are  also  frequently  used.  NMFS 
encourages  the  fullest  possible  use  of 
each  animal,  but  does  not  agree  that  the 
"butterfly"  technique  must  be 
eliminated. 

NMFS  appreciates  that  part  of  the 
criticism  about  full  utilization  of  the  fur 
seals  in  a  carry-over  from  the 
commercial  harvest  when  the  large 
number  of  animals  taken  allowed  the 
Pribilovians  to  take  only  the  most  prized 
portions  from  each  animal  for 
subsistence.  With  the  cessation  of  the 
commercial  harvest,  this  practice  is  no 
longer  an  option  because  the  animals 
are  taken  for  subsistence  only.  An 
invitation  has  been  extended  to  the 
Humane  Society  of  the  United  States  to 
observe  the  harvest  and  the  use  of  the 
butchering  techniques  to  demonstrate 
their  efficiency. 

Effect  on  the  Status  of  the  Fur  Seal 
Population 

Some  comments  focused  on  the  effect 
of  the  subsistence  harvest  on  a  depleted 
stock.  One  commenter  suggested  that 
NMFS  begin  research  initiatives  into  the 
effects  of  removal  of  sub-adult  males 
from  the  subsistence  harvest 

NMFS  has  calculated  the  effects  of 
removal  of  relatively  small  numbers  of 
sub-adult  males  on  long-term  population 
trends.  Specifically,  NMFS  has 
evaluated  the  removal  of  approximately 
1.000-2.000  sub-adult  males  from  the 
population  of  over  800.000  seals.  Seals 
taken  in  the  harvest  are  generally  2  to  3 
years  of  age.  On  the  basis  of  the 
estimated  number  of  seals  in  the  1987- 
1988  cohorts  on  St.  Paul  (1967—171.600; 
1986—202.300)  and  on  life  tables  for 
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males  of  this  species  (survival  rates  in 
1987  =0.296  and  in  1988=0.38).  it  is 
esbmated  that  a  pool  of  approximately 
60,000-70,000  males  in  age  classes  2  and 
3  existed  in  the  population  on  St.  Paul  in 
1990.  ConsequenUy,  the  1990  harvest  of 
1,077  seals  removed  only  about  1.5 
percent  of  the  males  in  those  age 
classes.  Pup  production  has  remained 
relatively  stable  in  recent  years. 

One  commenter  remarked  that  it  is  an 
insidt  for  NMFS  to  consider  sub-adult 
male  seals  as  "surplus"  (commenter's 
wording]  animals  that  can  be  harvested 
without  concern  for  the  reproductive 
future  of  the  species.  The  commenter 
mentioned  "recent  studies  by  Soviet 
scientists"  that  "apparently  indicate" 
that  sub-adult  males  may  occasionally 
be  mating  with  females  and  therefore 
possibly  contributing  to  population 
growth.  Contrary  to  this  contention, 
male  fur  seals  do  not  achieve  sexual 
maturity  until  5  years  of  age;  sub-adult 
male  seals  are  biologically  incapable  of 
inseminating  females  and  are  not, 
therefore,  contributing  to  the  current 
reproductive  potential  of  the  population. 

NMFS  acknowledges  that  other 
known  sources  of  human-induced 
mortality  are  also  removing  individuals 
from  the  depleted  stock  of  northern  fur 
seals.  This  mortality  includes  an 
incidental  take,  encompassing  both 
sexes  and  all  ages,  of  an  estimated 
14,000  fur  seals  per  year  in  marine 
debris  and  about  3,400-4,800  in  high 
seas  drift  gillnets,  plus  an  additional 
unknown  number  in  large-mesh  gillnets. 
The  subsistence  harvest  is  regulated  to 
minimize  further  negative  effects  on  the 
population  by  limiting  the  harvest  to 
sub-adult  males.  In  addition,  NMFS  has 
proposed  (56  FR  25066,  June  3, 1991)  that 
the  option  of  extending  the  harvest  into 
the  time  when  females  use  haul-outs  be 
removed  to  virtually  eliminate  the 
possibility  that  females  will  be  taken. 

Humane  Taking 

A  question  was  raised  about  the 
humaneness  of  the  harvest,  particularly 
as  regards  the  incidence  of  heat  stress 
among  seals  during  harvest  activity.  The 
commenters  questioned  the  legitimacy 
of  NMFS  reporting  only  one  seal  death 
due  to  heat  stress  during  the  1990 
harvest  and  asked  the  following:  (1) 
How  many  seals  exhibited  signs  of  heat 
stress  during  the  1990  harvest?  (2)  Could 
any  seals  die  of  heat  stress  unobserved? 
(3)  What  has  NMFS  done  to  eliminate 
heat  stress?  (4)  Does  NMFS  monitor 
animal  temperatures  and  stop  the 
harvest  as  the  risk  of  heat  stress 
increases? 

NMFS  employs  a  veterinary 
pathologist  as  a  humane  observer  during 
all  harvest  activities.  This  observer 


monitors  rectal  temperatures  of  animals 
taken  and  has  the  authority  to  suspend 
harvest  activities  if  the  temperatures 
indicate  heat-stress  potential,  or  if  signs 
of  heat  stress  are  observed  among  the 
animals  being  herded.  If  an  animal  is 
su^ering  &om  heat  stress,  or  dies  as  a 
result  of  heat  stress,  that  animal  is  taken 
as  part  of  the  subsistence  harvest.  Of 
the  animals  rounded  up  diuing  the  1990 
harvest,  six  exhibited  signs  of  heat 
stress  and  five  of  these  were  taken  for 
subsistence.  Some  animals  appear  to  be 
more  susceptible  to  heat-stress  than 
others,  and  instances  of  heat  stress 
related  mortality  also  occur  in  non- 
harvest  situations  with  similarly  low 
frequency.  NMFS  evaluation  of  the  one 
seal  that  died  of  heat  stress  after  a 
harvest  revealed  that  its  blubber  layer 
was  nearly  four  times  as  thick  as  the 
average  for  the  other  seals  taken  in  the 
harvest.  A  similar  finding  was  noted  in 
the  evaluation  of  a  heat  stress  mortahty 
from  a  non-harvest  situation. 

Commerce  in  Seal  Sdcks 

Commenters  expressed  concern  over 
the  potential  sale  of  seal  sticks  and, 
particularly,  that  the  potential  for 
monetary  gain  provides  the  incentive  for 
increased  harvest  levels  over  and  above 
what  is  needed  for  subsistence  if  the 
animals  are  taken  in  a  non-wastefiU 
manner.  Seal  sticks  (bacula  or  penis 
bones)  are  used  in  the  Orient  as 
aphrodisiacs.  Last  year,  the  Pribilovians 
reported  to  NMFS  the  presence  of 
foreign  merchants  on  the  Pribilofs 
attempting  to  purchase  seal  sticks 
during  the  harvests.  Commenters 
wanted  to  know  what  was  being  done  to 
prevent  the  Pribilovians  from  Ulegally 
selling  seal  sticks  to  these  foreign 
merchants.  These  commenters  also 
suggested  that  NMFS  minimize  the 
potential  for  illegal  trade  by  collecting 
and  destroying  the  seal  sticks  from  each 
animal  harvested.  NMFS  believes  that 
such  a  requirement  is  unnecessary, 
especially  in  light  of  efforts  taken  in 
recent  years  to  ensure  no  such 
commercial  activity  would  occiu*.  Last 
year  NMFS  observers  visited  the 
carcass  dimips  daily  and  reported  that 
there  was  no  indication  that  seal  sticks 
were  being  removed. 

NMFS  believes  no  other  monitoring  is 
necessary,  absent  a  sufficient  indication 
of  commercial  sale  of  seal  sticks.  NMFS 
is  concerned  about  the  potential 
problem,  however,  and  will  continue  to 
monitor  seal  stick  disposition  and 
increase  enforcement  efforts,  if 
necessary.  In  addition,  any  evidence  of 
the  commercial  use  of  seal  sticks  or 
other  parts  of  fur  seals  will  result  in 
termination  of  the  harvest 


Method  for  Setting  Harvest  Levels 

Almost  all  commenters  expressed 
dissatisfaction  with  NMFS'  use  of  a  5- 
year  average  to  set  the  1991  proposed 
harvest  estimates.  Objections  included: 
An  average  has  no  relation  to  actual 
need  this  year,  past  harvests  have  been 
wasteful  and  therefore  the  number  of 
animals  taken  was  unnecessarily  high; 
an  average  has  no  link  to  economic 
treads;  past  years'  harvests  have 
reflected  only  circumstances  and  not 
need  and,  therefore,  the  levels  are  too 
low.  NMFS  used  an  average  to  set  this 
year's  proposed  harvest  estimate 
because  past  years'  takes  offer  the  one 
factual  indication  of  subsistence  need. 
On  the  basis  of  the  comments  received, 
NMFS  has  decided  not  to  use  an 
average  as  the  final  harvest  estimate. 
All  other  indicators  of  need,  however, 
have  proven  highly  contradictory  or 
subjective.  NMFS  welcomes  suggestions 
on  an  objective,  accurate  method  to 
determine  subsistence  needs  on  a  yearly 
basis. 

The  same  commenters  objected  to  the 
use  of  a  standard  deviation  to  set  the 
upper  range  of  the  harvest  estimate.  The 
standard  deviation  of  the  mean 
quantifies  the  variability  of  the  annual 
harvest  data.  One  standard  deviation 
will  account  for  67  percent  of  the 
variability  associated  with  the  mean. 
This  level  was  selected  as  a 
conservative  measure  of  the  variability 
that  might  be  expected.  However,  based 
on  comments  received,  NMFS  has 
decided  not  to  use  standard  deviation  to 
determine  the  final  harvest  estimate. 

Conunenters  that  objected  to  the 
proposed  level  for  1991  because  it  was 
much  higher  than  the  1990  level  cited 
that  the  actual  take  of  seals  in  1990  was 
lower  than  the  lower  harvest  estimate, 
their  belief  that  economic  conditions  on 
the  Pribilofs  were  unchanged  or 
improved  from  previous  years,  and  their 
belief  that  Vasteful  harvesting'  has 
occurred,  as  evidenced  by  decreasing 
percent-use  levels  in  recent  harvests. 
These  conunenters  used  a  60-percent  use 
figure  and  pounds  of  meat  taken  in 
previous  harvests  to  claim  that  the 
Pribilovians  subsistence  needs  could  be 
met  by  taking  715  seals. 

Conunenters  from  the  Pribilof  Islands 
requested  that  the  proposed  harvest 
estimates  be  higher.  St.  Paul  requested 
1,800  seals;  St.  George  requested  500. 
The  Pribilovians  thought  that  they  were 
being  penalized  because  recent  actual 
harvest  levels  have  been  below 
estimated  levels  even  though  these  low 
levels  of  take  reflected  certain 
circumstances  (no  available  freezers  to 
store  meat,  lack  of  experienced  sealers 
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Method  for  Setting  Harvest  Levels 

Almost  all  commenters  expressed 
dissatisfaction  with  NMFS'  use  of  a  5- 
year  average  to  set  the  1991  proposed 
harvest  estimates.  Objections  included: 
An  average  has  no  relation  to  actual 
need  this  year,  past  harvests  have  been 
wasteful  and  therefore  the  number  of 
animals  taken  was  unnecessarily  high; 
an  average  has  no  link  to  economic 
treads;  past  years'  harvests  have 
reflected  only  circumstances  and  not 
need  and,  therefore,  the  levels  are  too 
low.  NMFS  used  an  average  to  set  this 
year's  proposed  harvest  estimate 
because  past  years'  takes  offer  the  one 
factual  indication  of  subsistence  need. 
On  the  basis  of  the  comments  received, 
NMFS  has  decided  not  to  use  an 
average  as  the  final  harvest  estimate. 
All  other  indicators  of  need,  however, 
have  proven  highly  contradictory  or 
subjective.  NMFS  welcomes  suggestions 
on  an  objective,  accurate  method  to 
determine  subsistence  needs  on  a  yearly 
basis. 

The  same  commenters  objected  to  the 
use  of  a  standard  deviation  to  set  the 
upper  range  of  the  harvest  estimate.  The 
standard  deviation  of  the  mean 
quantifies  the  variability  of  the  annual 
harvest  data.  One  standard  deviation 
will  account  for  67  percent  of  the 
variability  associated  with  the  mean. 
This  level  was  selected  as  a 
conservative  measure  of  the  variability 
that  might  be  expected.  However,  based 
on  comments  received.  NMFS  has 
decided  not  to  use  standard  deviation  to 
determine  the  final  harvest  estimate. 

Commenters  that  objected  to  the 
proposed  level  for  1991  because  it  was 
much  higher  than  the  1990  level  cited 
that  the  actual  take  of  seals  in  1990  was 
lower  than  the  lower  harvest  estimate, 
their  belief  that  economic  conditions  on 
the  Pribilofs  were  unchanged  or 
improved  from  previous  years,  and  their 
belief  that  'wasteful  harvesting'  has 
occurred,  as  evidenced  by  decreasing 
percent-use  levels  in  recent  harvests. 
These  conunenters  used  a  60-percent  use 
figure  and  pounds  of  meat  taken  in 
previous  harvests  to  claim  that  the 
Pribilovians  subsistence  needs  could  be 
met  by  taking  715  seals. 

Commenters  from  the  Pribilof  Islands 
requested  that  the  proposed  harvest 
estimates  be  higher.  St.  Paul  requested 
1,800  seals;  St.  George  requested  500. 
The  Pribilovians  thought  that  they  were 
being  penalized  because  recent  actual 
harvest  levels  have  been  below 
estimated  levels  even  though  these  low 
levels  of  take  reflected  certain 
circumstances  (no  available  freezers  to 
store  meat,  lack  of  experienced  sealers 


because  of  employment  in  seasonal 
fisheries,  etc.)  rather  than  their  actual 
need.  The  Pribilovians  stated,  as  they 
have  in  previous  years,  that  they  have 
had  a  chronic  shortage  of  long-term 
storage  space  for  perishable  food  stuffs, 
effectively  restricting  harvest  levels  to 
what  could  be  used  for  immediate 
consumption,  Commenters  from  St. 
George  pointed  out  that  recent  harvest 
levels  on  St.  George  have  averaged  less 
than  one  seal  per  year  per  person,  far 
below  traditional  subsistence  levels  and 
enough  to  satisfy  only  immediate  need. 
These  conunenters  remarked  that  this 
circumstance  will  be  remedied  in  1991 
because  SL  George  Island  will  have 
modem  freezer  capacity  and  will  be 
able  to  store  more  meat  than  in  the  past 
For  both  islands,  it  was  argued  that 
subsistence  needs  are  greater  in  1991 
than  in  1990  because  the  fish  processing 
plants  are  not  operating  or  doing  so  only 
intermittently.  In  addition,  on  St. 
George,  no  commercial  halibut  fishing 
(the  chief  source  of  income  on  this 
island)  will  take  place. 

The  Pribilovians  attested  that  their 
true  annual  need  for  seal  meat  has  never 
been  fully  satisfied.  The  timing  of  the 
harvest  coincides  with  the  peak  of  the 
summer  fisheries  and  construction 
activities.  Most  experienced  sealers  are 
also  heads  of  households  and  must 
therefore  take  advantage  of  what  limited 
employment  opportunities  arise  on  the 
islands  and  are  often  unavailable  to 
carry  out  subsistence  harvest  activities. 
The  limited  6-week  harvest  is  the  only 
time  during  the  year  that  fur  seals  may 
be  harvested,  so  there  is  no  apparent 
way  to  eliminate  the  competition 
between  summer  fishery  and 
construction  employment  and 
subsistence  harvest  volunteers,  thereby, 
they  argued,  reducing  the  number  of 
seals  physically  able  to  be  harvested. 

The  Pribilovians  also  commented  that 
critics  of  the  harvest  do  not  make  any 
provision  for  the  cultural  aspects  of  the 
fur  seal  harvest  and  the  Pribilovians' 
desire  to  preserve  some  semblance  of 
their  Aleutian  heritage.  Even  if 
economic  conditions  were  greatly 
improved,  diey  felt  that  they  would  still 
be  entitled  to  some  animals  for 
subsistence  and  that  until  accurate 
information  is  available  to  guide  a 
determination  of  subsistence  need, 
NMFS  must  set  harvest  levels  that  are 
sufficient  to  meet  the  stated  needs  of  the 
Pribilovians  while  not  disadvantaging 
the  seal  population. 

To  the  above  comments  on  harvest 
levels,  NMFS  responds  that  no  evidence 
exists  about  whether  or  not  the 
Pribilovians'  true  annual  subsistence 
needs  have  been  met  during  the  5-week 


harvest  or,  conversely,  that  if  all  the 
circumstances  that  have  purportedly 
limited  the  harvest  to  levels  below  those 
stated  as  needed  by  the  Pribilovians 
were  removed,  more  seals  would 
actually  be  harvested  for  subsistence 
use.  Although  some  of  the  aigimients  by 
the  Pribilovians  have  been  similar  from 
one  year  to  the  next,  the  lower  bound  of 
the  subsistence  estimate  has  been 
reached  in  only  one  of  5  years  since  1986 
and  a  greater  need  has  not  been 
indicated  when  the  end  of  the  harvest 
approached.  At  this  time,  NMFS  is 
looking  for  a  better  way  to  ascertain 
need. 

Aleut  representatives  are  concerned 
that  assessments  to  decide  whether  the 
harvest  may  resume  if  the  lower  bound 
has  been  reached  may  not  be 
accomplished  within  the  48-hour  period 
required  by  the  regulations.  They 
believe  that  the  distance  between  the 
Pribilofs  and  the  Washington,  DC.  area, 
the  difference  in  time  zones,  and  the 
possibility  that  decision-makers  may  be 
away  from  the  office  could  cause  delays 
that  may  result  in  the  loss  of  some  part 
of  their  subsistence  harvest.  The 
Assistant  Administrator  will  make  every 
effort  to  ensure  that  necessary 
determinations  are  made  within  48 
hours. 

Dated:  July  28, 1991. 
Samuel  W.  McKeMi, 
Executive  Dinctor,  National  Marine 
Fisheries  Service.  NationaJ  Oceanic  and 
A  Imospheric  A  dministration. 
(PR  Doc.  91-18224  Filed  7-29-91;  11:4«  am] 
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50  CFR  Part  672 

(Docket  No.  901 1S4-1042] 

Qroundflsh  of  th«  Quff  of  Alaska 

AQEMCV:  National  Marine  Fisheries 
Sendee  (NMFS),  NOAA,  Commerce. 

ACTKM:  Notice  of  Inseason  adjustment, 
request  for  comments. 

summary:  NMFS  is  taking  measures  to 
prevent  overfishing  of  demersal  shelf 
rockfish  (DSR)  in  die  Southeast  Outside 
(SEO)  District  of  the  Gulf  of  Alaska 
(GOA)  by  closing  the  SEO  District  to 
vessels  using  trawl  gear  for  all 
groundfish.  This  action  is  necessary  to 
prevent  overfishing  of  DSR.  It  is 
intended  to  promote  fishery 
conservation  and  management  goals  of 
the  North  Pacific  Fishery  Management 
Council  (Council). 

DATIS:  Effective  12  noon  Alaska  local 
time  (Al.t),  on  July  29. 1991.  dirough  12 
midnight  A.Lt,  December  31, 1991. 


Comments  are  Invited  through  August 
13, 1991. 

ADDRESSCS:  Comments  should  be 
mailed  to  Dale  R.  Evans,  Chief,  Fisheries 
Management  Division,  National  Marine 
Fisheries  Service,  P.O.  Box  216ea 
Juneau.  Alaska  99802-1668,  or  be 
delivered  to  9109  Mendenhall  Mall 
Road.  Federal  Building  Annex,  suite  6, 
Juneau.  Alaskn. 

FOR  RiRTHCR  INFORMATION  CONTACT! 

Ronald  J.  Berg.  Fishery  Management 
Biologist  NMFS,  907-586-7228. 
8UPPLCMCNTARY  INFORMATION:  The 

domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
of  the  GOA  are  managed  by  the 
Secretary  under  the  Fishery 
Management  Plan  for  Groimdfish  of  the 
Gulf  of  Alaska  fFMP)  The  FMP  was 
Ijrepared  by  the  Council  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and  is 
Implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  part  811  and 
for  the  U.S.  fishery  at  50  CFR  part  672. 
Additional  regulations  pertaining  to  US. 
fishermen  are  found  at  50  CFR  part  620. 

The  Council  recommended  at  its 
December  J-7, 1990,  meeting,  that  the 
acceptable  biological  catch  (ABC)  and 
total  allowable  catch  (TAG) 
specifications  for  DSR  be  set  at  445  and 
425  metric  tons  (mt),  respectively.  The 
Secretary  of  Commerce  (Secretary) 
implemented  the  Council 
recommendations  (56  FR  8723;  March  1, 
1991). 

The  FMP  requires  that  conservation 
and  management  measures  prevent 
overfishing.  The  Guidelines  for  Fishery 
Management  Plans,  50  CFR  e02.11(c)(l), 
define  overfishing  as  a  level  or  rate  of 
fishing  mortality  that  jeopardizes  the 
long  term  capacity  of  a  stock  or  stock 
complex  to  produce  its  maximum 
sustainable  yield  on  a  continuing  basis. 

The  FMP  describes  the  maximum 
fishing  mortality  rate  that  would  result 
in  a  catch  constituting  overfishing  of  a 
target  species  category  within  the 
meaning  of  the  FMP.  The  ABC 
specification  of  445  mt  for  DSR  is 
numerically  equal  to  the  definition  of 
overfishing  defined  in  the  FMP. 
Incidental  catches  of  DSR  could  result  In 
the  DSR  ABC  being  exceeded  and, 
therefore,  overfished  because  only  164 
mt  remain  of  die  DSR  ABC. 

Under  §  672.22(a)(2)  (i)  and  (ii),  die 
Secretary  is  authorized  to  implement  an 
inseason  adjustment  that  closes  all  of  a 
management  area  if  the  Secretary  has 
determined  that  such  an  adjustment  is 
necessary  to  prevent  the  overfishing  of 
any  species  or  stock  of  fish  or  shellfish. 
In  order  to  implement  such  an  inseason 
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adjustment,  the  Regional  Director  must 
determine,  and  the  Secretary  concur, 
that  the  management  adjustment 
selected  is  the  least  restrictive 
necessary  to  achieve  the  purpose  of  the 
adjustment.  Section  672.22(a)(3)  lists 
several  factors  the  Regional  Director 
may  consider  in  making  such  a 
determination.  As  required  by 
S  672.22(a)(3).  the  Secretary  has 
considered  all  information  relevant  to 
the  following  factors: 

(1)  The  effect  of  overall  fishing  effort 
within  a  regulatory  area — The  SEO 
District,  as  well  as  the  rest  of  the  GOA, 
is  closed  to  vessels  usmg  hook-and-line 
gear  for  the  remainder  of  the  year  as  a 
result  of  reaching  the  Pacific  halibut 
(halibut)  prohibited  species  catch 
allowance  allocated  to  hook-and-line 
gear  (56  FR  32119.  July  15. 1991).  Vessels 
using  pot  gear  may  commence  fishing 
the  Pacific  cod  in  the  SEO  District, 
which  could  result  in  DSR  incidental 
catches,  but  this  gear  type  has  not  been 
used  in  the  SEO  District  in  recent  years. 
NMFS  has  no  information  to  indicate 
that  such  fishing  would  commence. 
NMFS  anticipates  that  any  pot  fishing 
effort  would  be  minimal,  because 
certain  amounts  of  lost  hook-and-line 
gear  might  cause  gear  entanglements 
with  pot  gear.  Nonetheless,  NMFS 
anticipates  that  if  pot  gear  is  used  in  a 
directed  cod  fishery,  any  incidental 
catches  of  DSR  would  be  insignificant. 

Vessels  using  trawl  gear,  however, 
could  expend  considerable  fishing  effort 
for  target  species  categories  of 
groundfish  that  are  available  in  the 
Eastern  Regulatory  Area,  which 
encompasses  the  SEO  District.  Through 
July  14, 1991,  the  following  amounts  are 
available  for  harvest:  Arrowtooth 
flounder — 4,717  mt;  deep  water 
flatfish— 2,890  mt:  shallow  water 
flatfish— 1,997  mt;  flathead  sole— 2,999 
mt:  Pacific  cod— 2,773  mt;  "other 
rockfish" — 3,030  mt;  and  thomyhead 
rockfish — 479  mt.  Thomyhead  rockfish 
is  a  target  species  category  with  a  GOA- 
wide  TAG.  all  of  which  could  be 
harvested  in  the  SEO  District. 

Only  144  mt  and  164  mt  of  DSR  remain 
before  the  TAG  and  the  ABC. 
respectively,  are  reached.  NMFS 
anticipates  that  incidental  catches  of 


DSR  in  these  fisheries  could  result  in  the 
DSR  ABG  being  exceeded. 

(2)  Catch  per  unit  of  effort  and  rate  of 
harvest — Except  for  deep  water  flatfish, 
"other  rockfish."  and  thomyhead 
rockfish.  trawling  for  the  other 
groundfish  species  could  result  in 
substantial  incidental  amounts  of  DSR 
because  these  species  cohabit  areas 
with  DSR  and  incidental  catch  rates 
could  be  high.  Also,  incidental  catch 
rates  of  DSR  while  fishing  for  deep 
water  flatfish,  "other  rockfish,"  and 
thomyhead  rockfish  could  be  high 
because  the  State  of  Alaska  allows  a  ten 
percent  bycatch  rate  (see  5  AAG  28.170) 
of  DSR  by  trawl  vessels  under  the 
authority  of  the  FMP.  If  trawl  vessels 
topped  off  their  catches,  substantial 
amounts  of  DSR  could  be  caught. 

(3)  Relative  abundance  of  stocks 
within  the  area— DSR  in  the  SEO 
District  represents  only  a  small  fraction 
of  harvestable  groundfish  compared  to 
the  Eastern  Regulatory  Area.  The  ABG 
of  445  mt  is  only  0.7  percent  of  the  total 
ABG  for  all  other  groundfish  of  67,392  mt 
for  the  Eastem  Regulatory  Area. 

(4)  The  condition  of  the  stock  within 
all  or  part  of  a  regulatory  area — NMFS 
has  determined  the  status  of  DSR  stocks 
to  be  depressed  and  declining.  This 
determination  is  based  on  information 
contained  in  the  Council's  Stock 
Assessment  and  Fishery  Evaluation 
Report,  dated  November  1990. 

(5)  Economic  impacts  on  fishing 
businesses  being  affected — The  second 
opening  of  the  hook-and-line  halibut 
fishery  is  scheduled  for  September  3, 
1991.  About  2.4  million  pounds  of  halibut 
with  an  exvessel  value  of  about 
$3,690,000  are  expected  to  be  harvested 
in  that  fishery.  If  the  amount  of  DSR 
needed  to  support  bycatch  needs  in  that 
fishery  is  not  available,  the  halibut 
fishery  might  be  closed  to  prevent 
overfishing  of  DSR.  Fishermen  could 
forgo  the  exvessel  value  of  the  halibut 
fishery.  Trawl  fishermen  could  forgo  the 
value  of  the  "other  rockfish"  and 
thomyhead  rockfish  which  is  estimated 
at  $2.3  million.  NMFS  anticipates  that 
these  fisheries  would  have  been  pursued 
in  the  SEO  District.  NMFS  does  not 
anticipate  other  trawl  fisheries  in  the 
SEO  District.  If  other  trawl  fisheries  had 


been  prosecuted,  losses  to  fishermen 
would  be  higher  than  those  estimated. 

(8)  Other  factors  relevant  to  the 
conservation  and  management  of 
groundfish  species  for  which  a  TAC  has 
been  specified— FoWowing  the 
September  3, 1991,  halibut  fishery. 
NMFS  will  reassess  the  amount  of  the 
DSR  TAG  remaining.  If  sufficient 
amounts  remain,  the  Secretary  may 
rescind  or  modify  this  inseason  action. 

The  Secretary  has  determined  that  the 
closure  of  the  SEO  District  of  the  GOA 
to  vessels  using  trawl  gear  for  all 
groundfish  is  the  least  restrictive 
management  adjustment  necessary  to 
prevent  overfishing  of  DSR  in  the  GOA 
because  this  action  accounts  for  the 
effects  on  DSR  of  different  gears,  areas, 
and  groundfish  targets,  and  does  not 
close  all  GOA  fisheries.  This  action  will 
allow  other  fisheries  to  continue  during 
noncritical  time  periods.  Therefore, 
under  S  672.22(a)(l)(i),  the  Secretary  is 
issuing  an  inseason  adjustment  closing 
the  SEO  District  to  directed  fishing  for 
groundfish  by  vessels  using  trawl  gear 
from  July  29, 1991,  for  the  remainder  of 
the  1991  fishing  year. 

Classification 

This  action  is  taken  under  50  GFR 
672.22  and  is  in  compliance  with 
Executive  Order  12291. 

Immediate  effectiveness  of  this  notice 
is  necessary  to  prevent  overfishing  of 
DSR  stocks.  Therefore,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
comment  on  this  notice  or  to  delay  its 
effective  date.  However,  interested 
persons  are  invited  to  submit  comments 
in  writing  to  the  above  address  through 
August  13. 1991. 

List  of  Subjects  in  50  GFR  Part  672 

Fish.  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C.  1801  et  $eq. 
Dated:  July  26, 1991. 
David  S.  Cirntin, 

Acting  Director,  Off  ice  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-18213  Filed  7-2&-«l;  11:48  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart333 

Passing  Ovar  Preference  EHgf 
Appointments  Outside  Reglsti 

AOENCV:  Office  of  Personnel 

Management 

ACTtow.  Proposed  rule. 

summary:  The  Office  of  Person 
Management  (OPM)  proposes  ti 
its  regulations  governing  procec 
used  to  select  candidates  for  tei 
and  term  appointments  outside 
The  revised  regulations  would  ( 
public  notice  requirements  and 
respective  responsibilities  of  ag 
and  OPM  for  approving  selectio 
candidates  not  eligible  for  vetei 
preference  when  preference  elij 
with  equal  or  higher  ranking  ar« 
available. 

DATES:  Gonunents  must  be  rece 
September  30, 1991. 
ADDRESSES:  Send  or  dehver  wri 
comments  to  Leonard  R.  Klein, 
Associate  Director  for  Career  B 
Office  of  Personnel  Managemen 
6F08, 1900  E  Street  NW..  Washii 
DC  20415. 

FOR  FURTHER  IMFORMATION  COM 
Tracy  E.  Spencer  (202)  806-0960 
SUPRLEMCNTARV  INFORMATION: ! 
3318  of  title  5.  United  States  Co< 
out  procedures  agencies  must  fo 
pass  over  a  preference  eligible  c 
of  eligibles  in  order  to  select  a  c 
who  is  not  eligible  for  veterans 
preference.  The  law  requires  th< 
selecting  official  give  reasons  fo 
passing  over  any  preference  eiij 
that  selection  of  the  nonveteran 
approved  by  OPM.  In  the  case  a 
preference  eligible  with  a  comp< 
service-connected  disability  of  c 
percent  or  more,  the  law  further 
that  he  or  she  be  notified  by  the 
of  the  proposed  passover  and  gi 
days  to  reply  to  OPM  and  prohil 
OPM  from  delegating  its  authori 
approve  the  passover. 
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been  prosecuted,  losses  to  fishermen 
would  be  higher  than  those  estimated. 

(6)  Otherfactors  relevant  to  the 
conservation  and  management  of 
groundfish  species  for  which  a  TAChas 
been  specified— FoWowing  the 
September  3, 1991,  halibut  fishery, 
NMFS  will  reassess  the  amount  of  the 
DSR  TAC  remaining.  If  sufficient 
amounts  remain,  the  Secretary  may 
rescind  or  modify  this  inseason  action. 

The  Secretary  has  determined  that  the 
closure  of  the  SEO  District  of  the  GOA 
to  vessels  using  trawl  gear  for  all 
groundfish  is  the  least  restrictive 
management  adjustment  necessary  to 
prevent  overfishing  of  DSR  in  the  GOA 
because  this  action  accounts  for  the 
effects  on  DSR  of  different  gears,  areas, 
and  groundfish  targets,  and  does  not 
close  all  GOA  fisheries.  This  action  will 
allow  other  fisheries  to  continue  during 
noncritical  time  periods.  Therefore, 
under  S  672.22(a)(l)(i),  the  Secretary  is 
issuing  an  inseason  adjustment  closing 
the  SEO  District  to  directed  fishing  for 
groundfish  by  vessels  using  trawl  gear 
from  July  29, 1991,  for  the  remainder  of 
the  1991  fishing  year. 

Classification 

This  action  is  taken  under  50  CFR 
672.22  and  is  in  compliance  with 
Executive  Order  12291. 

Immediate  effectiveness  of  this  notice 
is  necessary  to  prevent  overfishing  of 
DSR  stocks.  Therefore,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
comment  on  this  notice  or  to  delay  its 
effective  date.  However,  interested 
persons  are  invited  to  submit  comments 
in  writing  to  the  above  address  through 
August  13, 1991. 

List  of  Subjects  in  50  CFR  Part  672 

Fish,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C.  1801  et  teg. 
Dated:  July  26, 1991. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conaervation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-18213  Filed  7-2»-«l:  11:48  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  noUoes  to  the  pubhc  o(  the 
proposed  issuance  of  oties  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persoru  an 
opportunity  to  participate  in  the  mle 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  333 

Passing  Ovar  Preference  Ellglbles  for 
Appolntinents  Outeide  Regletert 

AOENCV:  Office  of  Personnel 

Management 

action:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  revise 
its  regulations  governing  procedures 
used  to  select  candidates  for  temporary 
and  term  appointments  outside  registers. 
The  revised  regulations  would  clarify 
public  notice  requirements  and  the 
respective  responsibilities  of  agencies 
and  OPM  for  approving  selections  of 
candidates  not  eligible  for  veterans 
preference  when  preference  eligibles 
with  equal  or  higher  ranking  are 
available. 

DATES:  Comments  must  be  received  by 
September  30, 1991. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Leonard  R.  Klein, 
Associate  Director  for  Career  Entry. 
Office  of  Personnel  Management  room 
6F08, 1900  E  Street  NW..  Washington. 
DC  20415. 

FOR  nNITMER  INFORMATIOM  CONTACT: 
Tracy  E.  Spencer  (202)  606-0960. 
SUPMnscNTARY  INFORMATION:  Section 
3318  of  title  5,  United  States  Code,  sets 
out  procedures  agencies  must  follow  to 
pass  over  a  preference  eligible  on  a  list 
of  eligibles  in  order  to  select  a  candidate 
who  is  not  eligible  for  veterans 
preference.  The  law  requires  thai  a 
selecting  official  give  reasons  for 
passing  over  any  preference  eligible  and 
that  selection  of  the  nonveteran  be 
approved  by  OPM.  In  the  case  of  a 
preference  eligible  with  a  compensable 
service-connected  disability  of  30 
percent  or  more,  the  law  further  requires 
that  he  or  she  be  notified  by  the  agency 
of  the  proposed  passover  and  given  15 
days  to  reply  to  OPM  and  prohibits 
OPM  from  delegating  its  authority  to 
approve  the  passover. 


Section  3327  of  title  5,  United  States 
Code,  requires  agencies  to  give  public 
notice  through  OPM  and  State 
Employment  Service  offices  whenever 
they  are  accepting  outside  applications 
for  positions  in  the  competitive  service. 

All  of  these  requirements  apply  to 
temporary  and  term  positions  for  which 
agencies  recruit  and  make  appointments 
outside  registers.  Instructions  for 
administering  them  have  generally  been 
issued  through  the  Federal  Personnel 
Manual  system.  However,  because  of 
their  statutory  basis,  OPM  has 
determined  that  basic  procedures  should 
be  set  out  in  regulations. 

The  proposed  regulations  would  add 
the  statutory  public  notice  and  passover 
requirements  to  the  procedures  for 
making  temporary  and  term 
appointments  outside  registers 
contained  in  5  CFR  part  333.  The 
regulations  would  also  delegate  to 
agencies  authority  to  approve  passover 
of  preference  eligibles  other  than  those 
with  compensable  service-connected 
disabilities  of  30  percent  or  more.  The 
procedures  in  5  CFR  part  333  apply  only 
when  OPM  has  authorized  an  agency  to 
conduct  recruiting,  rank  candidates,  and 
make  appointments  outside  registers. 
Delegation  of  authority  to  pass  over 
preference  eligibles  on  resulting  lists  of 
eligibles  would  be  a  logical  adjunct  to 
the  outside-register  appointing  authority. 

E.0. 12291.  Federal  RegulatioD 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  affects  only  the 
procedures  used  to  appoint  certain 
Federal  employees. 

List  of  Subjects  in  5  CFR  Part  SS3 

Administrative  practice  and 
procedure.  Government  employees. 

Office  of  Personnel  Management. 
Coostance  Bwry  N*%«niiaii, 
Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  333,  as  follows: 


PART  333-RECRUITMENT  AND 
SELECTION  FOR  TEMPORARY  AND 
TERM  APPOINTMENTS  OUTSIDE  THE 
REGISTER 

1.  The  authority  citation  for  part  333  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  1302.  3301.  3302:  E.O. 
10577.  3  CFR  1954-1958  Comp.,  p.  218; 
I  333.203  also  issued  under  S  U.S.C.  1104. 
Pub.  L  96-454.  sec  3(5). 

{333.103    (Redeetgnated  from  f  333.1031 

2.  Section  333.102  is  redesignated  as 
S  333.103  and  a  new  {  333.102  is  added 
to  read  as  follows: 

9333.102    PubNc  r>otlce  tor  temporary  and 
term  appolntmeou  outside  the  regleter. 

An  agency  must  notify  appropriate 
OPM  Service  Centers  and  State 
Employment  Service  offices  about 
vacant  (wsitions  they  plan  to  fill  under 
procedures  in  tiiia  part  The  notices  must 
describe  the  positions  (including 
qualification  requirements),  application 
procedures,  and  filing  deadline.  The 
notice  must  also  specify  that  the  U.S. 
Government  is  an  Equal  Opportunity 
Employer,  and  that  eligible  applicants 
are  entitled  to  veterans  preference  in 
employment.  OPM  will  issued  specific 
instructions  for  preparing  notices  in 
chapter  333  of  the  Federal  Personne' 
Manual. 

3.  In  S  333.201.  paragraph  (c)  is  revised 
to  read  as  follows: 

§  333.201    MaMng  appointmefMa  from  an 
unrankedNat. 


(c)  Except  as  provided  in  paragraph 
(b)  of  S  333.202  and  in  \  333.203  of  this 
part,  quahfied  candidates  not  eligible  for 
veteran  preference  may  be  selected  only 
when  no  qualified  veteran  preference 
eligibles  are  available. 

4.  In  §  333.202.  paragraph  (b)(2)  is 
revised  to  i«ad  as  follows,  and 
paragraph  (c)  is  removed: 

i  333202    Matdng  appotntmertta  from  a 
numertcaNy  ranked  Nat 


(b)  •  •  * 

(2)  Consider  a  preference  eligible 
whose  eligibility  for  further 
consideration  for  the  position  has  been 
discontinued  as  provided  in  {  333.203. 

5.  A  new  i  333.203  is  added  to  read  as 
follows: 
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S  333.203    Passing  over  and  discontlniring 
consideration  of  pref  erenc*  ellglbtos. 

(a)  Preference  eligibles  with 
compensable  service-connected 
disabilities  of  30  percent  or  more.  When 
an  agency  making  an  appointment 
proposes  to  pass  over  a  preference 
eligible  who  has  a  compensable  service- 
connected  disability  of  30  percent  or 
more  and  proposes  to  select  a 
nonpreference  eligible,  the  agency 
must — 

(1)  Submit  its  reasons  for  so  doing  to 
the  0PM  office  with  examining 
jurisdiction  over  the  position; 

(2)  Notify  the  preference  eligible  of  the 
proposed  passover,  the  reasons  for  it 
and  his  or  her  right  to  respond  to  those 
reasons  to  0PM  within  15  days  after  the 
date  of  notification;  and 

(3)  Obtain  OPM's  approval  for  the 
proposed  passover  before  selecting  the 
nonpreference  eligible. 

(b)  Other  preference  eligibles.  When 
an  agency  making  an  appointment 
proposes  to  pass  over  a  preference 
eligible  other  than  one  described  in 
paragraph  (a)  of  this  section  and 
proposes  to  select  a  nonpreference 
eligible,  the  agency  must  record  its 
reasons  for  doing  so  and  must  furnish  a 
copy  of  those  reasons  to  the  preference 
eligible  and  to  his  or  her  representative 
on  request. 

(c)  Discontinuing  consideration.  An 
agency  may  discontinue  consideration 
of  a  preference  eligible  for  a  position 
only  under  the  following  conditions. 
(Position,  for  this  purpose,  refers  to  a 
specific  set  of  duties,  responsibilities, 
and  qualification  requirements  under  a 
single  appointing  official.  Positions 
having  different  specific  qualification 
requirements  are  considered  separately 
under  this  paragraph,  even  if  they  are 
classified  under  the  same  title,  series, 
and  grade.)  The  agency  may  discontinue 
consideration  if — 

(1)  On  three  occasions,  the  agency  has 
considered  and  nonselected  the 
candidate  for  the  position  in  competition 
with  other  preference  eligibles; 

(2)  The  agency  has  obtained  OPM's 
approval  to  pass  over  his  or  her  name 
and  select  a  nonpreference  eligible  in 
accordance  with  paragraph  (a)  of  this 
section;  or 

(3)  The  agency  has  passed  over  his  or 
her  name  and  recorded  its  reasons  for  so 
doing  as  provided  in  paragraph  (b)  of 
this  section. 

[FR  Doc.  91-18248  filed  7-31-81:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

AgricuKural  Marketing  Service 

7  CFR  Part  967 
[FV-91-407Pfl] 

Proposed  Handling  Regulation  for 
Celery  Grown  In  Florida 

agency:  Agricultural  Marketing  Service. 
ACTION:  Proposed  rule 

summary:  This  action  proposes 
establishing  the  quantity  of  Florida 
celery  which  handlers  may  ship  to  fresh 
markets  during  the  1991-92  season  at 
6.789,738  crates  or  100  percent  of 
producers'  base  quantities.  This 
proposal  is  intended  to  lend  stability  to 
the  industry  and,  thus,  help  to  provide 
consumers  with  an  adequate  supply  of 
the  product.  As  in  past  seasons,  the 
limitation  on  the  quantity  of  Florida 
celery  handled  for  fresh  shipment  is  not 
expected  to  restrict  the  quantity  of 
Florida  celery  actually  produced  or 
shipped  to  fresh  markets,  since 
production  and  shipments  are 
anticipated  to  be  less  than  the  allotment. 
This  proposal  was  recommended  by  the 
Florida  Celery  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  order. 
DATES:  Comments  must  be  received  by 
August  12. 1991. 

ADOfiESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  F&V.  AMS.  USDA,  P.O.  Box 
96456.  room  2525-S,  Washington,  DC 
20090-6456.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT. 
Christian  D.  Nissen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  P.O.  Box  96456,  Room  2522-S. 
Washington.  DC  2009O-6456;  telephone: 
(202)  382-1754. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  967  (7  CFR 
part  967),  both  as  amended,  regulating 
the  handling  of  celery  grown  in  Florida. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
by  the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 


Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Piu^uant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  th» 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  an  estimated  7  handlers  of 
celery  grown  in  Florida  subject  to 
regulation  under  the  celery  marketing 
order  and  approximately  13  producers  of 
celery  in  the  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.801)  as 
those  having  aimual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
minority  of  celery  handlers  and 
producers  may  be  classified  as  small 
entities. 

This  proposal  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Committee  and  upon 
other  available  information.  The 
Committee  met  on  June  11, 1991.  and 
recommended  a  marketable  quantity  of 
6,789,738  crates  of  fresh  celery  for  the 
1991-92  season  beginning  August  1, 
1991.  Additionally,  a  uniform  percentage 
of  100  percent  was  recommended  which 
would  allow  each  producer  registered 
pursuant  to  S  967.37(f)  of  the  order  to 
market  100  percent  of  such  producer's 
base  quantity.  These  recommendations 
were  based  on  an  appraisal  of  expected 
1991-92  supplies  and  prospective 
demand. 

As  required  by  S  967.37(d)(1)  of  the 
order,  a  reserve  of  6  percent  (407,384 
crates)  of  the  1991-92  total  base 
quantities  is  authorized  for  new 
producers  and  increases  for  existing 
producers.  There  were  no  applications 
for  new  base  quantities  or  any  requests 
for  adjustments  in  base  quantities  from 
producers  with  existing  base  quantities. 

The  proposal  would  limit  the  quantity 
of  Florida  celery  which  handlers  may 
purchase  from  producers  and  ship  to 
fresh  markets  during  the  19«l-92  season 
to  6,789,738  crates.  It  is  expected  that 


the  6,789,738  crate  marketabl 
will  be  above  actual  shipmen 
1991-92  season.  Thus,  the  6,71 
marketable  quantity  is  not  ex 
restrict  the  amount  of  Florida 
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celery  which  handlers  ship.  F 
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provide  consumers  with  an  ai 
supply  of  the  product. 

Based  on  available  informs 
Administrator  of  the  AMS  ha 
determined  that  issuance  of  t 
proposed  rule  would  not  hav« 
significant  economic  Impact  c 
substantial  number  of  small  e 

Interested  persons  are  invil 
submit  their  views  and  comm 
this  proposal.  A  10-day  comm 
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List  of  Subjects  b  7  CFR  Part 

Celery,  Florida,  Marketing 
agreements.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in 
preamble.  7  CFR  part  967  is  pi 
be  amended  as  follows: 

PART  967— CELERY  GROW» 
FLORIDA 

1.  The  authority  citation  for 
Part  967  continues  to  read  as  I 

Authority:  Sees.  1-19,  48  Stat  3 
amended;  7  U.S.C.  601-674. 

Subpart— Administrative  Rul 
Regulations 

2.  A  new  section  967.327  is  i 
read  as  follows: 

(Note:  Thit  section  will  not  app 
Code  of  Federal  Regulations.] 

$967,327  Handling  regulation,  I 
qtiantlty,  and  uniform  percentag 
1991-92  season  beginning  on  Ai 
1991. 

(a)  The  marketable  quantity 
established  under  S  967.36(a)  i 
crates  of  celery. 

(b)  As  provided  in  %  967.38() 
uniform  percentage  shall  be  1( 

(c)  Pursuant  to  §  967.36(b),  r 
shall  handle  any  harvested  ce 
it  is  within  the  marketable  alh 
producer  who  has  a  base  quar 
such  producer  authorizes  the  i 
handier  thereof  to  handle  it. 

(d)  As  required  by  S  967.37(( 
reserve  of  six  percent  of  the  to 
quantities  is  hereby  authorize* 
New  producers  and  (2)  increat 
existing  base  quantity  holders 

(e)  Terms  used  herein  shall  1 
same  meaning  as  when  used  ii 
marketing ^reement  and  orde 
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Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  th» 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  an  estimated  7  handlers  of 
celery  grown  in  Florida  subject  to 
regulation  under  the  celery  marketing 
order  and  approximately  13  producers  of 
celery  in  the  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
minority  of  celery  handlers  and 
producers  may  be  classified  as  small 
entities. 

This  proposal  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Committee  and  upon 
other  available  information.  The 
Committee  met  on  June  11. 1991.  and 
recommended  a  marketable  quantity  of 
6,789,738  crates  of  fresh  celery  for  the 
1991-92  season  beginning  August  1, 
1991.  Additionally,  a  uniform  percentage 
of  100  percent  was  recommended  which 
would  allow  each  producer  registered 
pursuant  to  S  967.37(f)  of  the  order  to 
market  100  percent  of  such  producer's 
base  quantity.  These  recommendations 
were  based  on  an  appraisal  of  expected 
1991-02  supplies  and  prospective 
demand. 

As  required  by  9  967.37(d)(1)  of  the 
order,  a  reserve  of  6  percent  (407,384 
crates)  of  the  1991-92  total  base 
quantities  is  authorized  for  new 
producers  and  increases  for  existing 
producers.  There  were  no  applications 
for  new  base  quantities  or  any  requests 
for  adjustments  in  base  quantities  from 
producers  with  existing  base  quantities. 

The  proposal  would  limit  the  quantity 
of  Florida  celery  which  handlers  may 
purchase  from  producers  and  ship  to 
fresh  markets  during  the  19«l-02  season 
to  6,789,738  crates.  It  is  expected  that 


the  6.789,738  crate  marketable  quantity 
will  be  above  actual  shipments  for  the 
1991-92  season.  Thus,  the  6.789,738  crate 
marketable  quantity  is  not  expected  to 
restrict  the  amount  of  Florida  celery 
which  growers  produce  or  the  amount  of 
celery  which  handlers  ship.  For  these 
reasons,  the  proposal  should  lend 
stability  to  the  industry  and  thus,  help  to 
provide  consumers  with  an  adequate 
supply  of  the  product. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  10-day  comment  period 
is  deemed  appropriate  because  the  new 
marketing  season  begins  on  August  1. 

List  of  Subjects  b  7  CFR  Part  967 

Celery,  Florida,  Marketing 
agreements,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  967  is  proposed  to 
be  amended  as  follows: 

PART  967-CELERY  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  967  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  SlaL  31.  as 
amended;  7  U.S.C.  601-674. 

Subpart— Administrative  Rulea  and 
Regulations 

2.  A  new  section  967.327  is  added  to 
read  as  follows: 

(Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations.] 

S  967.327    Handling  regulation,  marketable 
qtianttty,  and  uniform  percentage  for  ttte 
1991-92  seaaon  beginning  on  August  1, 
1991. 

(a)  The  marketable  quantity 
established  under  S  967.36(a)  is  6,789.738 
crates  of  celery. 

(b)  As  provided  in  {  967.38(a),  the 
uniform  percentage  shall  be  100  percent. 

(c)  Pursuant  to  S  967.36(b),  no  handler 
shall  handle  any  harvested  celery  unless 
it  is  within  the  marketable  allotment  of  a 
producer  who  has  a  base  quantity  and 
such  producer  authorizes  the  first 
handler  thereof  to  handle  it. 

(d)  As  required  by  S  967.37(d)(1).  a 
reserve  of  six  percent  of  the  total  base 
quantities  is  hereby  authorized  for  (1) 
New  producers  and  (2)  increases  for 
existing  base  quantity  holders. 

(e)  Terms  used  herein  shall  have  the 
same  meaning  as  when  used  in  the  said 
marketing  agreement  and  order. 


Dated:  July  25, 1991. 

Robert  C  Keeney. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

(FR  Doc.  91-18089  Filed  7-31-91;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  Of  Fossil  Energy 

10  CFR  Part  1049 

Guidelines  for  ttie  Exercise  of  Limited 
Arrest  Auttiortty  and  Use  of  Force  by 
Protective  Force  Officers  of  the 
Strategic  Petroleum  Reservs 

AQENCv:  Strategic  Petroleum  Reserve 
Office,  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  issuing  a  notice  of  proposed 
rulemaking  to  prescribe  guidelines 
pertaining  to  the  exercise  of  limited 
arrest  authority  and  use  of  force  by 
Protective  Force  Officers  of  the  Strategic 
Petroleum  Reserve  (SPR).  These 
guidelines,  which  have  been  conctirred 
in  by  the  Attorney  General,  are  in 
accordance  with  section  661  of  the 
Department  of  Energy  Organization  Act 
(42  U.S.C.  7270a).  which  authorizes 
officers  guarding  the  SPR  to  carry 
firearms  while  discharging  their  official 
duties,  and  in  certain  instances  to  make 
arrests  without  warrant. 
DATES:  Written  comments  must  be 
received  on  or  before  September  3. 1991. 
ADDRESSES:  Send  conunents  to:  Durinda 
Robinson.  Office  of  the  Chief  Counsel, 
Department  of  Energy,  Project 
Management  Office,  Strategic  Petroleum 
Reserve.  900  Commerce  Road  East.  New 
Orleans.  Louisiana  70123. 
FOR  niRTHER  INFORMATION  CONTACT 
Ralph  LaMonda,  Office  of  the  Strategic 
Petroleum  Reserve,  Department  of 
Energy,  Mail  Stop  FE-421.  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  (202) 
586-4692. 
Durinda  Robinson.  Office  of  Chief 
Counsel,  Department  of  Energy. 
Strategic  Petroleum  Reserve.  900 
Commerce  Road  East.  New  Orleans, 
Louisiana  70123,  (504)  734-4312. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Due  to  the  lack  of  Federal  authority  to 
adequately  protect  the  storage  and  other 
facilities  of  the  SPR  and  persons  in  or 
upon  the  SPR.  Congress  enacted  section 
661  of  the  Department  of  Energy. 
Organization  Act.  (42  U.S.C.  7270a). 
Section  661  authorizes  SPR  guards  who 


are  designated  by  the  Secretary  of 
Energy  to  carry  firearms  and  to  make 
warrantless  arrests  of  persons 
reasonably  believed  to  have  committed 
offenses  against  the  United  States. 
Section  661  of  the  Act  authorises 
employees  of  the  Department  of  Energy 
and  Department  of  Energy  contractors 
or  subcontractors  (hereinafter 
"Protective  Force  Officers")  guarding 
the  Strategic  Petroleum  Reserve 
established  under  part  B  of  title  I  of  the 
Energy  Policy  and  Conservation  Act  or 
its  storage  and  related  facilities,  to  carry 
firearms  and  make  such  arrests  while 
discharging  their  official  duties.  These 
guidelines  set  forth  procedures 
uniformly  applicable  to  the  exercise  of 
such  authority  at  all  SPR  sites,  and  are 
intended  to  assist  officers  in  assuring 
the  adequate  protection  of  the  SPR  and 
persons  and  property  in  or  upon  the  SPR 
and  to  assure  the  reasonable  exercise  of 
arrest  authority  and  the  reasonable  use 
of  force  in  the  course  of  exercising  such 
arrest  authority. 

n.  Discussion 

This  section  briefly  discusses  the 
contents  and  discusses  the  intended 
effect  of  each  subpart  of  the  proposed 
rule. 

Section  1049.1    Purpose 

Section  661  of  the  Act  states  that 
under  these  guidelines,  DOE  employees 
and  employees  of  DOE  contractors  and 
subcontractors  have  limited  arrest 
authority  and  are  authorized  to  carry 
firearms  while  discharging  official 
duties.  Section  1049.1  states  that  these 
guidelines  establish  policies  and 
procedures  regardiitg  that  authority. 

Section  1049.2    Scope 

Section  661  of  the  Act  describes 
"official  duties"  as  protecting  die  SPR  or 
Its  storage  or  related  facilities  and 
protecting  persons  upon  the  SPR  or  its 
storage  or  related  facihties.  Thus, 
S  1049.2  states  that  these  guidelines 
apply  to  the  exercise  of  these  official 
duties. 

Section  1049.3    Definitions 

Section  1049.3(b)  and  (d),  which  defme 
"arrest"  and  "deadly  force" 
respectively,  are  based  on  current  case 
law.  Section  1049.3(c)  and  (f).  which 
defme  "contractor"  and  "SPR" 
respectively,  are  based  on  section  661  of 
the  Act  The  definitions  of  "Act" 
"Protective  Force  Officer,"  and 
"suspect"  are  self-explanatory. 

Section  1049.4    Arrest  Authority 

Under  section  661  of  the  Act  a 
Protective  Force  Officer  while 
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discharging  official  duties  may  arrest 
any  person  without  warrant  for  an 
offense  against  the  United  States  if  the 
officer  has  "reasonable  cause"  to 
believe  that  the  person:  (1)  has 
committed  or  is  committing  a  felony  and 
is  in  or  is  fleeing  from  the  immediate 
area  of  the  crime:  or  (2)  is  committing  a 
felony  or  misdeameanor  in  the  officer's 
presence.  Section  1049.4  restates  section 
661  of  the  Act  and  defines  "reasonable 
grounds"  to  arrest  based  on  current  case 
law. 

Section  1049.5    Exercise  of  Arrest 
Authority — General  Guidelines 

Section  1049.5(a)  directs  the  officer  to 
follow  certain  arrest  procedures  to 
ensure  that  the  suspect  is  informed  of 
the  arrest  and  the  reason  for  the  arrest. 
However,  this  guidance  is  not  intended 
to  restrict  the  officer's  ability  to  protect 
the  SPR  or  persons  upon  SPR  premises. 

Section  1049.5(b)  addresses  the 
officer's  authority  to  search  the  suspect 
or  the  area  into  which  the  suspect  might 
reach  to  obtain  a  weapon  or  to  destroy 
evidence.  This  section  is  based  upon 
current  case  law. 

Section  1049.5(c)  mandates  that  the 
officer  advise  the  suspect  of  the 
constitutional  right  against  self- 
incrimination  ("M;>a/7£/o"  warnings). 
However,  this  requirement  is  not 
intended  to  prevent  the  officer  from 
responding  to  an  imminent  danger  to 
himself  or  to  other  persons.  Therefore,  to 
protect  the  suspect  and  the  officer  in 
these  circumstances,  the  officer  must 
advise  the  suspect  of  this  right  as  soon 
as  practicable  after  the  imminent  danger 
has  passed.  This  section  is  in 
accordance  with  current  case  law. 

Section  1049.5(d)  directs  the  transfer 
of  custody  to  other  law  enforcement 
persormel  to  ensure  the  protection  of  the 
suspect's  procedural  rights.  Section 
1049.5(e)  also  is  intended  to  protect  the 
suspect's  procedural  rights.  This 
subsection  permits  limited  questioning 
by  the  officer  as  necessary  to  protect  the 
SPR  and  persons  upon  the  SPR.  and  also 
permits  such  questioning  as  authorized 
by  other  law  enforcement  personnel. 
This  section  is  intended  to  restrict  the 
officer  from  undertaking  investigatory 
activities,  a  function  which  is  not 
explicitly  authorized  by  section  661  of 
the  Act. 

Section  1049.8    Exercise  of  Arrest 
Authority — Use  of  Non-Deadly  Force 

Section  1049.6  limits  the  officer's 
authority  to  use  non-deadly  force  to 
force  that  is  "reasonable  and  necessary" 
to  apprehend  or  arrest  the  suspect  to 
prevent  escape  or  to  defend  the  officer 
or  other  persons  from  what  the  officer 


"reasonably  believes"  to  be  the  use  or 
threat  of  imminent  use  of  non-deadly 
force  by  the  suspect.  As  opposed  to  the 
use  or  threat  of  imminent  non-deadly 
force  by  the  suspect  verbal  abuse  is  not 
the  basis  for  use  of  non-deadly  force  by 
the  officer.  This  section  is  in  accordance 
with  current  case  law.  To  assure  the  use 
of  uniform  policy  among  SPR  sites. 
S  1049.6  directs  the  officer  to  consult 
with  DOE  counsel  and  contractor 
coimsel,  as  appropriate. 

Section  1049.7   Exercise  of  Arrest 
Authority — Use  of  Deadly  Force 

In  accordance  with  current  case  law 
and  law  enforcement  practice.  9  1049.7 
limits  the  officer's  authority  to  use 
deadly  force,  and  states  that  the  officer 
shall  give  a  verbal  warning  if  feasible, 
and  shall  not  fire  warning  shots. 

Section  1049.8    Training  of  SPR 
Protective  Force  Officers  and 
Qualification  to  Carry  Firearms 

Section  661  of  the  Act  authorizes 
Protective  Force  Officers  to  carry 
firearms  if  designated  by  the  Secretary 
and  qualified  to  use  firearms  under 
these  guidelines.  Section  1049.8 
authorizes  officers  that  have  completed 
the  basic  training  course  to  carry 
firearms  and  to  use  arrest  authority. 
Sections  1049.8(b)  contains  a  general, 
non-inclusive  list  of  subject  areas  of  the 
course.  Section  1049.8(d)  requires 
officers  to  maintain  competency  by 
subsequent  annual  training.  Sections 
1049.8(e)  and  (f)  address  qualification 
for  the  use  of  firearms.  Section  1049.8  is 
a  statement  of  departmental  policy. 

Section  1049.9   Firearms  and  Firearms 
Incidents 

Section  1049.9  sets  forth  departmental 
policy  regarding:  (1)  the  type  of  firearms 
used;  (2)  security,  inventory,  and 
maintenance  of  firearms;  (3)  suspension 
of  officers  due  to  incidents  involving  use 
of  firearms;  and  (4)  reporting  and 
investigation  of  firearms  incidents. 

Section  1049.10    Disclaimer 

Section  1049.10  precludes  any  action 
by  any  person  based  upon  these 
guidelines,  which  are  prescribed  solely 
for  internal  guidance  Thus,  these 
giiidelines  do  not,  and  may  not  be  relied 
upon  to  create,  any  substantive  or 
procedural  rights  enforceable  at  law  by 
any  party  in  any  civil  or  criminal 
proceeding. 

m.  Procedural  Requirements 

A.  Section  501  of  the  DOE  Organization 
Act 

Under  section  501(c)  of  the  DOE 


Organization  Act.  we  are  promulgating 
this  notice  in  accordance  with  section 
553  of  title  5.  United  States  Code,  based 
upon  our  finding  that  no  substantial 
issue  of  fact  or  law  exists  and  that  this 
rule  is  imlikely  to  have  a  substantial 
impact  on  the  Nation's  economy  or  large 
numbers  of  individuals  or  businesses. 

B.  Environmental  Review 

This  rulemaking  is  not  a  major 
Federal  action  significanUy  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act  of  1969. 

C.  Review  Under  Executive  Order  12291 

IX>E  has  determined  that  the 
incremental  effect  of  today's  proposed 
rule,  if  finalized,  will  not  have  the 
magnitude  of  effects  on  the  economy  to 
bring  the  rule  within  the  definition  of  a 
"major  rule"  contained  in  Executive 
Order  12291.  The  proposed  rule  would 
impose  no  regulatory  burden  on  the 
economy,  on  individuals,  public  or 
private  organizations,  or  state  and  local 
governments.  The  proposed  rule  is  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  and  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  iimovation.  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  Executive  Order,  the 
proposed  rule  was  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

D.  Review  Under  Executive  Order  12612 

Executive  Order  12612  requires  that 
rules  be  reviewed  for  Federalism  effects 
on  the  institutional  interest  of  states  and 
local  governments,  and  if  the  effects  are 
sufficienUy  substantial,  preparation  of  a 
Federalism  assessment  is  required  to 
assist  senior  policymakers.  The 
rulemaking  to  implement  section  661  of 
the  DOE  Organization  Act  will  not  have 
any  substantial  direct  effects  on  state 
and  local  governments  within  the 
meaning  of  the  Executive  Order.  The 
rulemaking  will  affect  Federal  agency 
property  that  is  not  subject  to  direct 
State  regulation. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  Public 
Law  No.  96-345  (5  U.S.C.  601-612). 


requires  that  an  agency  prep 
initial  regulatory  flexibility  i 
be  published  at  the  time  the 
published.  The  requirement 
appears  in  section  603  of  the 
not  apply  if  the  agency  "cert: 
proposed  rule  will  not.  if  pro 
have  a  significant  economic 
substantial  number  of  small 
This  rule  will  not  have  any  e 
impact 


IV.  Opportimity  for  Written  i 

Interested  persons  are  invi 
participate  in  this  rulemakinj 
submitting  data,  views  or  ar; 
with  respect  to  the  matters  s 
this  notice  to:  U.S.  Departme 
Energy,  Strategic  Petroleum  1 
Office  of  Chief  Counsel.  900 ' 
Road  East  New  Orleans,  Loi 
70123.  (504)  734-4312. 

Comments  (5  copies)  shou! 
identified  on  the  outside  of  tl 
and  on  the  documents  thems 
the  designation:  "Guidelines 
Exercise  of  Limited  Arrest  A 
and  Use  of  Force  by  Protecti' 
Officers  of  the  Strategic  Petrt 
Reserve.  Notice  of  Proposed 
Rulemaking."  Five  copies  sh( 
submitted.  In  the  event  that  { 
v«rishing  to  Submit  a  written  c 
cannot  provide  five  copies,  a 
arrangements  can  be  made  v 
Office  of  Chief  Counsel. 

All  comments  received  wil 
available  for  public  inspectic 
Project  Management  Office.  I 
Commerce  Road  East,  New  C 
Louisiana  70123,  (504)  734-43 
the  hours  of  8  a.m.  and  4  p.m 
through  Friday,  except  Feder 

Any  person  submitting  inf( 
which  that  person  beheves  tc 
confidential,  and  which  may 
by  law  from  public  disclosun 
submit  one  complete  copy,  ai 
two  copies  from  which  the  in 
claimed  to  be  confidential  ha 
deleted.  DOE  shall  make  a 
determination  of  any  such  clt 
procedure  is  set  forth  in  10  G 
(53  FR 15661.  May  3. 1988). 

List  of  Subjects  in  10  CFR  Fa 

Security  measures.  Govern 
contracts.  Arrest  authority.  U 

In  consideration  of  the  fore 
proposed  to  add  a  new  part  1 
chapter  X  tide  10  of  the  Cod( 
Regulations,  as  set  forth  belo 

Issued  in  Wsfhington.  DC  on  ] 
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Organization  Act,  we  are  promulgating 
this  notice  in  accordance  with  section 
553  of  title  5,  United  States  Code,  based 
upon  our  finding  that  no  substantial 
issue  of  fact  or  law  exists  and  that  this 
rule  is  unlikely  to  have  a  substantial 
impact  on  the  Nation's  economy  or  large 
numbers  of  individuals  or  businesses. 

B.  Environmental  Review 

This  rulemaking  is  not  a  major 
Federal  action  signiHcantly  a^ecting  the 
quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  PoHcy  Act  of  1969. 

C.  Review  Under  Executive  Order  12291 

IX3E  has  determined  that  the 
incremental  effect  of  today's  proposed 
rule,  if  finalized,  will  not  have  the 
magnitude  of  effects  on  the  economy  to 
bring  the  rule  within  the  definition  of  a 
"major  rule"  contained  in  Executive 
Order  12291.  The  proposed  rule  would 
impose  no  regulatory  burden  on  the 
economy,  on  individuals,  public  or 
private  organizations,  or  state  and  local 
governments.  The  proposed  rule  is  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $ioo  million  or  more; 
(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  and  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  Executive  Order,  the 
proposed  rule  was  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

D.  Review  Under  Executive  Order  12612 

Executive  Order  12612  requires  that 
rules  be  reviewed  for  Federalism  effects 
on  the  institutional  interest  of  states  and 
local  governments,  and  if  the  effects  are 
sufficiently  substantial,  preparation  of  a 
Federalism  assessment  is  required  to 
assist  senior  policymakers.  "The 
rulemaking  to  implement  section  661  of 
the  DOE  Organization  Act  will  not  have 
any  substantial  direct  effects  on  state 
and  local  governments  within  the 
meaning  of  the  Executive  Order.  The 
rulemaking  will  affect  Federal  agency 
property  that  is  not  subject  to  direct 
State  r^^ation. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  Public 
Law  No.  96-345  (5  U.S.C.  601-612). 


requires  that  an  agency  prepare  an 
initial  regulatory  flexibility  analysis  to 
be  pubUshed  at  the  time  the  rule  is 
published.  The  requirement  (which 
appears  in  section  603  of  the  Act)  does 
not  apply  if  the  agency  "certifies  that  the 
proposed  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities." 
This  rule  will  not  have  any  economic 
impact   j I 

IV.  Opportunity  for  Written  Comment 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views  or  arguments 
with  respect  to  the  matters  set  forth  in 
this  notice  to:  U.S.  Department  of 
Energy,  Strategic  Petroleum  Reserve, 
Office  of  Chief  Counsel,  900  Commerce 
Road  East,  New  Orleans,  Louisiana 
70123.  (504)  734-4312. 

Comments  (5  copies)  should  be 
identified  on  the  outside  of  the  envelope, 
and  on  the  documents  themselves,  with 
the  designation:  "Guidelines  For  the 
Exercise  of  Limited  Arrest  Authority 
and  Use  of  Force  by  Protective  Force 
Officers  of  the  Strategic  Petroleum 
Reserve,  Notice  of  Proposed 
Rulemaking."  Five  copies  should  be 
submitted.  In  the  event  that  any  person 
wishing  to  Submit  a  written  comment 
cannot  provide  five  copies,  alternative 
arrangements  can  be  made  with  the 
Office  of  Chief  Counsel. 

All  comments  received  will  be 
available  for  public  inspection  in  the 
Project  Management  Office.  900 
Commerce  Road  East.  New  Orleans. 
Louisiana  70123.  (504)  734-4312.  between 
the  hours  of  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  hohdays. 

Any  person  submitting  information 
which  that  person  believes  to  be 
confidential,  and  which  may  be  exempt 
by  law  from  public  disclosure,  should 
submit  one  complete  copy,  as  well  as 
two  copies  from  which  the  information 
claimed  to  be  confidential  has  been 
deleted.  DOE  shall  make  a 
determination  of  any  such  claim.  This 
procedure  is  set  forth  in  10  CFR  1004.11 
(53  FR  15661,  May  3, 1988). 

List  of  Subjects  in  10  CFR  Part  1049 

Security  measures.  Government 
contracts.  Arrest  authority.  Use  of  force. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  add  a  new  part  1049  to 
chapter  X,  title  10  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

Issued  in  Wsfhington.  DC  on  July  25. 1991. 


Linda  G.  Stunti, 

Acting  Assistant  Secretary,  Office  of  Fossil 
Energy. 

PART  1049— UMITED  ARREST 
AUTHORITY  AND  USE  OF  FORCE  BY 
PROTECTIVE  FORCE  OFRCERS  OF 
THE  STRATEGIC  PETROLEUM 
RESERVE 

1049.1  Purpose. 

1049.2  Scope. 

1049.3  Definitions. 

1049.4  Arrest  Authority. 

1049.5  Exercise  of  arrest  authority— general 
guidelines. 

1049.6  Exercise  of  arrest  authority — use  of 
non-deadly  force. 

1049.7  Exercise  of  arrest  authority — use  of 
deadly  force. 

1049.8  Training  of  SPR  Protective  Force 
Officers  and  Qualification  to  carry 
fireanns. 

1049.9  Firearms  and  fireanns  incidents. 

1049.10  Disclaimer. 

Authority:  Department  of  Energy 
Organization  Act,  as  amended,  42  U.S.C.  7101 
et  seq. 

f  1049.1    Purpose. 

The  purpose  of  these  guidelines  Is  to 
set  forth  internal  Department  of  Energy 
(DOE)  security  policies  and  procedures 
regarding  the  exercise  of  arrest 
authority  and  the  use  of  force  by  DOE 
employees  and  DOE  contractor  and 
subcontractor  employees  while 
discharging  their  official  duties  pursuant 
to  section  661  of  the  Department  of 
Energy  Organization  Act 

91049.2   Scope. 

These  guidelines  apply  to  the  exercise 
of  arrest  authority  and  the  use  of  force, 
as  authorized  by  Section  661  of  the 
Department  of  Energy  Organization  Act, 
as  amended,  42  U.S.C.  7101  et  seq.,  by 
employees  of  DOE  and  employees  of 
DOE'S  SPR  security  contractor  and 
subcontractor.  These  policies  and 
procedures  apply  with  respect  to  the 
protection  of: 

(a)  The  SPR  and  its  storage  or  related 
facilities;  and 

(b)  Persons  upon  the  SPR  or  its 
storage  or  related  facilities. 

91049J    Deflntttons. 

(a)  Act  means  sections  661  of  the 
Department  of  Energy  Organization  Act 
as  amended,  (42  U.S.C.  7270a). 

(b)  Arrest  means  an  act  resulting  in 
the  restriction  of  a  person's  movement 
other  than  a  brief  consensual  detention 
for  purposes  of  questioning  about  a 
person's  identity  and  requesting 
identification.  accompUshed  by  means 
of  force  or  show  of  authority  under 
circumstances  that  would  lead  a 
reasonable  person  to  believe  that  he 


was  not  free  to  leave  the  presence  of  the 
officer. 

(c)  Contractor  means  a  contractor  or 
subcontractor  at  any  tier. 

(d)  Deadly  force  means  that  force 
which  a  reasonable  person  would 
consider  likely  to  cause  death  or  serious 
bodily  harm. 

(e)  Protective  Force  Officer  means  a 
person  designated  by  DOE  to  carry 
firearms  pursuant  to  section  661  of  the 
Act. 

(f)  SPR  means  the  Strategic  Petroleum 
Reserve,  its  storage  or  related  facilities, 
and  real  property  subject  to  the 
jurisdiction  or  administration,  or  in  the 
custody  of  the  Department  of  Energy 
under  part  B  of  title  I  of  the  Energy 
Policy  and  Conservation  Act  (42  U.S.C 
6231-6247). 

(g)  Suspect  means  a  person  who  is 
subject  to  arrest  by  a  FYotective  Force 
Officer  as  provided  in  these  guidelines. 

91049.4  Aneet  auttwrtty. 

(a)  Under  the  Act  the  authority  of  a 
DOE  Protective  Force  Officer  to  arrest 
without  warrant  is  to  be  exercised  only 
in  the  performance  of  official  duties  of 
protecting  the  SPR  and  persons  within 
or  upon  the  SPR 

(b)  A  Protective  Force  Officer  is 
authorized  to  make  an  arrest  for  a 
felony  committed  in  violation  of  laws  of 
the  United  States,  or  for  a  misdemeanor 
committed  in  violation  of  laws  of  the 
United  States  if  the  offense  is  committed 
in  the  officer's  presence. 

(c)  A  Protective  Force  Officer  also  is 
autliorized  to  make  an  arrest  for  a 
felony  committed  in  violation  of  laws  of 
the  United  States  if  the  Officer  has 
reasonable  grounds  to  beUeve  that  the 
felony  has  been  committed,  or  that  the 
suspect  is  committing  the  felony,  and  is 
in  the  immediate  area  of  the  felony  or  is 
fleeing  the  immediate  area  of  the  felony. 
"Reasonable  grounds  to  believe"  means 
that  the  facts  and  circiunstances  within 
the  knowledge  of  the  Protective  Force 
Officer  at  the  moment  of  arrest  and  of 
which  the  Protective  Force  Officer  has 
reasonably  trustworthy  information, 
would  be  sufficient  to  cause  a  prudent 
person  to  beheve  that  the  suspect  had 
committed  or  was  committing  a  felony. 

91019.5  Exercise  of  arrest  autttodty— 
oenerel  ouMsMnes. 

(a)  In  making  an  arrest  and  before 
taking  a  person  into  custody,  the 
Protective  Force  Officer  should: 

(1)  Announce  the  Protective  Force 
Officer's  authority  [e.g.,  by  identifying 
himself  as  an  SPR  Protective  Force 
Officer); 

(2)  State  that  the  suspect  Is  under 
arrest;  and 
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(3)  Inform  the  suspect  of  the  crime  for 
which  the  suspect  is  being  arrested.  If 
the  circumstances  are  such  that  making 
these  announcements  would  be  useless 
or  dangerous  to  the  Officer  or  to  another 
person,  the  Protective  Force  Officer  may 
dispense  with  these  announcements. 

(b)  At  the  time  and  place  of  arrest,  the 
Protective  Force  Officer  may  search  the 
person  arrested  for  weapons  and 
criminal  evidence,  and  may  search  the 
area  into  which  the  person  arrested 
might  reach  to  obtain  a  weapon  or  to 
destroy  evidence. 

(c)  After  the  arrest  is  ejected,  the 
person  arrested  shall  be  advised  of  his 
constitutional  right  against  self- 
incrimination  ("Miranda  warnings").  If 
the  circumstances  are  such  that 
immediately  advising  the  person 
arrested  of  this  right  would  result  in 
imminent  danger  to  the  Officer  or  other 
persons,  the  Protective  Force  Officer 
may  postpone  this  requirement.  The 
person  arrested  shall  be  advised  of  this 
right  as  soon  as  practicable  after  the 
imminent  danger  has  passed. 

(d)  As  soon  as  practicable  after  the 
arrest  is  effected,  custody  of  the  person 
arrested  should  be  transferred  to  other 
Federal  law  enforcement  personnel  [e.g., 
U.S.  Marshals  or  FBI  agents)  or  to  local 
law  enforcement  personnel,  as 
appropriate,  in  order  to  ensure  that  the 
person  is  brought  before  a  magistrate 
without  unnecessary  delay. 

(e)  Ordinarily,  the  person  arrested 
shall  not  be  questioned  or  required  to 
sign  written  statements  unless  such 
questioning  is: 

(1)  Necessary  to  establish  the  identity 
of  the  person  arrested  and  the  purpose 
for  which  such  person  is  within  or  upon 

.  the  SPR; 

(2)  Necessary  to  avert  an  immediate 
threat  to  security  or  safety  (e.^.,  to 
locate  a  bomb):  or 

(3)  Authorized  by  other  Federal  law 
enforcement  personnel  or  local  law 
enforcement  personnel  responsible  for 
investigating  the  alleged  crime. 

§  1049.6    Exercise  of  arrest  authortty— us* 
of  nondeadty  force. 

(a)  When  a  Protective  Force  Officer  is 
authorized  to  make  an  arrest  as 
provided  in  the  Act,  the  Protective  Force 
Officer  may  use  only  that  degree  of  non- 
deadly  force  that  is  reasonable  and 
necessary  to  apprehend  and  arrest  the 
suspect  in  order  to  prevent  escape  or  to 
defend  the  Protective  Force  Officer  or 
other  persons  from  what  the  Officer 
reasonably  believes  to  be  the  use  or 
threat  of  imminent  use  of  non-deadly 
force  by  the  suspect.  Verbal  abuse  by 
the  suspect,  in  itselt  is  not  a  basis  for 
the  use  of  non-deadly  force  by  a 


Protective  Force  Officer  under  any 
circumstances. 

(b)  Protective  Force  Officers  should 
consult  the  local  DOE  Office  of  Chief 
Counsel  and  contractor  legal  cotmsel  for 
additional  guidance  on  the  use  of  non- 
deadly  force  in  the  exercise  of  arrest 
authority,  as  appropriate. 

S  1049.7    Exercise  of  arrest  authority— use 
of  deadly  force. 

(a)  The  use  of  deadly  force  is 
authorized  only  under  exigent 
circumstances  where  the  Protective 
Force  Officer  reasonably  believes  that 
such  force  is  necessary  to: 

(1)  Protect  himself  from  an  imminent 
threat  of  death  or  from  serious  bodily 
harm; 

(2)  Protect  any  person  or  persons  in  or 
upon  the  SPR  from  an  imminent  threat  of 
death  or  serious  bodily  harm. 

(b)  If  circumstances  require  the  use  of 
a  firearm  by  a  Protectived  Force  Officer, 
the  Officer  shall  give  a  verbal  warning 
[e.g.,  an  order  to  halt),  if  feasible.  A 
Protective  Force  Officer  shall  not  fire 
warning  shots  under  any  circumstances. 

§  1049J    Training  of  SPR  Protective  Force 
Officers  and  qualification  to  carry  firearm*. 

(a)  Protective  Force  Officers  shall 
successfully  complete  training  required 
by  applicable  Department  of  Energy 
orders  prior  to  receiving  authorization  to 
carry  firearms.  The  Department  of 
Energy  Office  of  Safeguards  and 
Security  shall  approve  the  course. 

(b)  Prior  to  initial  assignment  to  duty. 
Protective  Force  Officers  shall 
successfully  complete  a  basic 
qualification  training  course  which 
equips  them  with  at  least  the  minimum 
level  of  competence  to  perform  tasks 
associated  with  their  responsibilities. 
The  basic  course  shall  include  the 
following  subject  areas: 

(1)  Legal  authority,  including  use  of 
deadly  force  and  exercise  of  limited 
arrest  authority; 

(2)  Security  operations,  including 
policies  and  procedures; 

(3)  Security  tactics,  including  tactics 
for  Protective  Force  Officers  acting 
alone  or  as  a  group; 

(4)  Use  of  firearms,  including  firearms 
safety  and  proficiency  with  all  types  of 
weapons  expected  to  be  used: 

[5]  Use  of  non-deadly  weapons, 
weaponless  self-defense,  and  physical 
conditioning: 

(6)  Use  of  vehicles,  including  vehicle 
safety  in  routine  and  emergency 
situations: 

(7)  Safety,  first  aid,  and  elementary 
firefighting  procedures: 

(8)  Operating  in  such  a  maimer  as  to 
preserve  SPR  sites  and  facilities: 


(9)  Communications,  including 
methods  and  procedures. 

(c)  After  completing  training,  and 
receiving  the  appropriate  security 
clearance.  Protective  Force  Officers 
shall  be  authorized  to  carry  firearms 
and  exercise  limited  arrest  authority. 
Protective  Force  Officers  shall  receive 
an  identification  card,  which  must  be 
carried  whenever  on  duty  and  whenever 
armed. 

(d)  On  an  annual  basis,  each 
Protective  Force  Officer  must 
successfully  complete  training  sufficient 
to  maintain  at  least  the  minimtmi  level 
of  competency  required  for  the 
successful  performance  of  all  assigned 
tasks  identified  for  Protective  Force 
Officers. 

(e)  Protective  Force  Officers  shall  be 
qualified  in  the  use  of  firearms  by 
demonstrating  proficiency  in  the  use  of 
firearms  on  a  semiannual  basis  prior  to 
receiving  authorization  to  carry 
firearms.  Protective  Force  Officers  shall 
demonstrate  proficiency  in  the  use  of  all 
types  of  weapons  expected  to  be  used 
while  on  duty  under  both  day  and  night 
conditions.  In  demonstrating  firearms 
proficiency.  Protective  Force  Officers 
shall  use  firearms  of  the  same  type  and 
barrel  length  as  firearms  used  by 
Protective  Force  Officers  while  on  duty, 
and  the  same  type  of  ammunition  as  that 
used  by  Protective  Force  Officers  on 
duty.  Before  a  Protective  Force  Officer  is 
qualified  in  the  use  of  firearms,  the 
Officer  shall  complete  a  review  of  the 
basic  principles  of  firearms  safety. 

(f)  Protective  Force  Officers  shall  be 
allowed  two  attempts  to  qualify  in  the 
use  of  firearms.  Protective  Force 
Officers  shall  qualify  in  the  use  of 
firearms  within  six  months  of  failing  to 
qualify.  If  an  Officer  fails  to  qualify,  the 
Officer  shall  complete  a  remedial 
firearms  training  program.  A  Protective 
Force  Officer  who  fails  to  quahfy  in  the 
use  of  firearms  after  completion  of  a 
remedial  program,  and  after  two  further 
attempts  to  qualify  shall  not  be 
authorized  to  carry  firearms  or  to 
exercise  limited  arrest  authority. 

§  1049.9    Flr*arma  and  firearms  incidents. 

(a)  Protective  Force  Officers  shall 
receive  firearms  of  a  type  suitable  to 
adequately  protect  persons  and  property 
within  or  upon  the  SPR.  Firearms  and 
ammunition  shall  be  secured, 
inventoried,  and  maintained  in 
accordance  with  applicable  Department 
of  Energy  orders,  when  not  in  use. 

(b)  The  authority  of  a  Protective  Force 
Officer  to  carry  firearms  and  to  exercise 
limited  arrest  authority  shall  be 
suspended  if  the  Officer  participates  in 
an  incident  involving  the  use  of 


firearms.  In  such  circumstanc 
Officer  shall  be  assigned  to  o 
pending  completion  of  an  inv 
(c)  Incidents  involving  the 
of  firearms  shall  be  reported 
Department  of  Energy  Headq 
Emergency  Operations  Cente 
immediately,  and  to  the  SPR 
Management  Office  Security 
within  24  hours.  The  Strategii 
Reserve  Project  Manager  sha 
committee  to  investigate  the  i 

§1049.10    D<sc(alm*r. 

These  guidelines  are  set  foi 
for  the  purpose  of  internal  Df 
of  Energy  guidance.  These  gu 
not,  and  ere  not  intended  to, ; 
not  be  relied  upon  to.  create  i 
substantive  or  procedural  rig] 
enforceable  at  law  by  any  pa 
matter,  civil  or  criminal.  Thes 
guidelines  do  not  place  any  li 
on  otherwise  lawful  activitiei 
Protective  Force  Officers  or  tl 
Department  of  Energy. 
[FR  Doa  91-18158  Filed  7-31-91; 
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Airworthiness  Directives;  Av 
(formerly  Ctiristen  Industriet 
Model  A-1  Huslcy  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rt 
(NPRM).  

summary:  This  notice  propos< 
a  new  airworthiness  directive 
would  be  applicable  to  certaii 
Christen  Model  A-1  airplanes 
proposed  action  would  requin 
replacement  of  the  engine  car 
intake  box.  Reports  of  valve  f 
several  carburetor  air  intake  1 
are  installed  on  early  models 
affected  airplanes  have  been  i 
The  actions  specified  by  the  p 
AD  are  intended  to  prevent  lo 
airflow  to  the  carburetor  and  j 
loss  of  engine  power,  which  c( 
in  loss  of  control  of  the  airplai 
dates:  Comments  must  be  rec 
or  before  September  27, 1991. 
ADDRESSES:  Information  that  1 
to  this  AD  may  be  examined  i 
Docket  at  the  address  below.  I 
comments  on  the  proposal  in  ( 
to  the  FAA.  Centi^l  Region,  O 
Assistant  Chief  Counsel,  atten 
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(9)  Communications,  including 
methods  and  procedures. 

(c)  After  completing  training,  and 
receiving  the  appropriate  security 
clearance.  Protective  Force  Officers 
shall  be  authorized  to  carry  firearms 
and  exercise  limited  arrest  authority. 
Protective  Force  Officers  shall  receive 
an  identification  card,  which  must  be 
carried  whenever  on  duty  and  whenever 
armed. 

(d)  On  an  annual  basis,  each 
Protective  Force  Officer  must 
successfully  complete  training  sufficient 
to  maintain  at  least  the  minimum  level 
of  competency  required  for  the 
successful  performance  of  all  assigned 
tasks  identified  for  Protective  Force 
Officers. 

(e)  Protective  Force  Officers  shall  be 
qualified  in  the  use  of  firearms  by 
demonstrating  proficiency  in  the  use  of 
firearms  on  a  semiannual  basis  prior  to 
receiving  authorization  to  carry 
firearms.  Protective  Force  Officers  shall 
demonstrate  proficiency  in  the  use  of  all 
types  of  weapons  expected  to  be  used 
while  on  duty  under  both  day  and  night 
conditions.  In  demonstrating  firearms 
proficiency.  Protective  Force  Officers 
shall  use  firearms  of  the  same  type  and 
barrel  length  as  firearms  used  by 
Protective  Force  Officers  while  on  duty, 
and  the  same  type  of  ammunition  as  that 
used  by  Protective  Force  Officers  on 
duty.  Before  a  Protective  Force  Officer  is 
qualified  in  the  use  of  firearms,  the 
Officer  shall  complete  a  review  of  the 
basic  principles  of  firearms  safety. 

(f)  Protective  Force  Officers  shall  be 
allowed  two  attempts  to  qualify  in  the 
use  of  firearms.  Protective  Force 
Officers  shall  qualify  in  the  use  of 
firearms  within  six  months  of  failing  to 
qualify.  If  an  Officer  fails  to  qualify,  the 
Officer  shall  complete  a  remedial 
firearms  training  program.  A  Protective 
Force  Officer  who  fails  to  quahfy  in  the 
use  of  firearms  after  completion  of  a 
remedial  program,  and  after  two  further 
attempts  to  qualify  shall  not  be 
authorized  to  carry  firearms  or  to 
exercise  limited  arrest  authority. 

§  1049.9    Rr«anna  and  flraarms  incMents. 

(a)  Protective  Force  Officers  shall 
receive  firearms  of  a  type  suitable  to 
adequately  protect  persons  and  property 
within  or  upon  the  SPR.  Firearms  and 
ammunition  shall  be  secured, 
inventoried,  and  maintained  in 
accordance  with  applicable  Department 
of  Energy  orders,  when  not  in  use. 

(b)  The  authority  of  a  Protective  Force 
Officer  to  carry  firearms  and  to  exercise 
limited  arrest  authority  shall  be 
suspended  if  the  Officer  participates  in 
an  incident  involving  the  use  of 


firearms.  In  such  circumstances,  the 
Officer  shall  be  assigned  to  other  duties, 
pending  completion  of  an  investigatioiL 
(c)  Incidents  involving  the  disdtiarge 
of  firearms  shall  be  reported  to  the 
Department  of  Energy  Headquarters 
Emergency  Operations  Center 
immediately,  and  to  the  SPR  Project 
Management  Office  Security  Division 
within  24  hours.  The  Strategic  Petroleum 
Reserve  Project  Manager  shall  appoint  a 
committee  to  investigate  the  incident 

§1049.10    DtecMnwr. 

These  guidelines  are  set  forth  solely 
for  the  purpose  of  internal  Department 
of  Energy  guidance.  These  guidelines  do 
not,  and  ere  not  intended  to,  and  may 
not  be  relied  upon  to,  create  any 
substantive  or  procediu-al  rights 
enforceable  at  law  by  any  party  in  any 
matter,  civil  or  criminal.  These 
guidelines  do  not  place  any  limitations 
on  otherwise  lawful  activities  of 
Protective  Force  Officers  or  the 
Department  of  Energy. 
[FR  Doc  91-18158  Filed  7-31-91;  6:45  am] 
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[Doclcet  No.  91-CE-54-AD] 

Airwortttiness  Directives;  Aviat 
(formerly  Cfiristen  Industries)  Christen 
Model  A-1  Husky  Airplanes 

agency:  Federal  AviaUon 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 


summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  be  applicable  to  certain  Aviat 
Christen  Model  A-1  airplanes.  The 
proposed  action  would  require  the 
replacement  of  the  engine  carburetor  air 
intake  box.  Reports  of  valve  failure  on 
several  carburetor  air  intake  boxes  that 
are  installed  on  early  models  of  the 
affected  airplanes  have  been  reported. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  loss  of 
airflow  to  the  carburetor  and  possible 
loss  of  engine  power,  which  could  result 
in  loss  of  control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  September  27, 1991. 
ADDRESSES:  Information  that  is  related 
to  this  AD  may  be  examined  at  Rules 
Docket  at  the  address  below.  Send 
comments  on  the  proposal  in  triplicate 
to  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  attention: 


Rules  Docket  No.  91-CE-54-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8  ajn. 
and  4  p.m.,  Monday  through  Friday, 
holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Roman  Cabrys,  Aerospace  Engineer, 
FAA,  Denver  Aircraft  Certification  Field 
Office,  2390  Syracuse  Street,  Denver, 
Colorado  80207;  telephone  (303)  398- 
0841;  facsimile  (303)  388-2903. 
SUPPLEMENTARY  MFORMATKMC 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  hi  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  attention: 
Rules  Docket  No.  91-CE^-64-AD,  room 
1558, 601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion: 

Valve  failure  on  several  carburetor  air 
intake  boxes  that  are  installed  on  Aviat 
Christen  Model  A-1  airplanes  have  been 
reported.  The  valve  on  these  carburetor 
air  intake  boxes  controls  the  flow  of 
cold  air  and  warm  air  to  the  carburetor. 
The  carburetor  air  intake  box  valve  on 
two  of  the  affected  airplanes  separated 
from  the  actuator  arm  and  blocked  the 
airflow  into  the  carburetor.  The  result  of 
the  above  incidents  was  decreased 
engine  power  and  emergency  non- 
runway  landings. 

The  manufacturer  has  designed  an 
improved  carburetor  air  intake  box  for 
the  affected  airplanes.  After  examining 


the  circiunstances  and  reviewing  aU 
available  information  related  to  the 
incidents  described  above,  the  FAA  has 
determined  that  AD  action  should  be 
taken  to  prevent  loss  of  airflow  to  the 
carburetor  and  possible  loss  of  engine 
power,  which  could  result  in  loss  of 
control  of  the  airplane. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Aviat 
Christen  Model  A-1  Husky  airplanes  of 
the  same  type  design  that  are  equipped 
with  the  same  type  of  carburetor  air 
intake  box.  the  proposed  AD  would 
require  the  replacement  of  the  engine 
carbtuvtor  air  intake  box  with  an 
improved  part.  The  manufacturer,  Aviat, 
would  provide  these  improved 
carburetor  air  intake  boxes  free  of 
charge  on  an  exchange  basis. 

It  is  estimated  that  45  airplanes  in  the 
U.S.  registry  woidd  be  affected  by  the 
proposed  AD,  that  it  will  take 
approximately  1  hour  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  are 
provided  free  of  charge  by  the 
manufacturer  on  an  exchange  basis. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,475. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  E>OT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  28. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

"ADDRESSES". 

List  of  Subjecto  in  14  CFK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
die  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{AMENDEO] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Aviat  (fonnerly  Christen  Industries):  Docket 
No.  91-CE-54-AD. 

Applicability:  Christen  Model  A-1  Husky 
airplanes  (serial  numbers  1001  through  1045), 
certificated  in  any  category. 

Compliance:  Required  within  the  next  50 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  loss  of  airflow  to  the  carburetor 
and  possible  loss  of  engine  (Kiwer,  which 
could  result  in  loss  of  control  of  the  airplane, 
accomplish  the  following: 

(a)  Remove  the  carburetor  air  intake  box 
and  replace  it  with  a  new  carburetor  air 
intake  box.  part  number  35453.  Reinstall  the 
same  bolts  and  safety  wire.  Ensure  that  there 
is  at  least  a  0.25-inch  clearance  between  the 
actuating  arm  and  the  side  of  the  air  intake 
scoop  and  that  the  box  and  intake  screen  fit 
properly  at  the  forward  end  of  the  scoop. 

Note:  Carburetor  air  intake  boxes,  part 
number  35453,  are  available  free  of  charge  on 
an  exchange  basis  from  the  manufacturer  at 
the  address  specified  in  paragraph  (d)  of  this 
AD. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accompUshed. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Denver  Aircraft 
Certification  Field  Office,  FAA.  2390 
Syracuse  Street.  Denver.  Colorado  B0207.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Denver  Aircraft  Certification 
Field  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  a  new  carburetor  air  intake  box. 
part  number  35453,  on  an  exchange  basis  by 
contacting  Aviat,  Inc..  P.O.  Box  1149,  Afton. 
Wyoming  83110:  telephone  (307)  886-3151. 
Information  that  is  related  to  this  AD  may  be 
examined  at  the  FAA.  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 

'  601  E.  12th  Street  Kansas  City,  Missouri 
64106. 


Issued  in  Kansas  City,  Missouri,  on  July  17. 
1991. 

Don  C.  Jacobsen. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc-  91-18240  Filed  7-31-Bl:  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  91-NM-137-AO] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  (MD-80) 
Series  Airplanes  and  Model  MD-88 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  McDonnell 
Douglas  Model  DC-9-80  (MD-80)  series 
airplanes  and  Model  MD-88  airplanes, 
which  currendy  requires  repetitive 
inspections  and  functional  checks  of  the 
tailcone  release  system  for  proper 
operation.  This  action  would  require 
replacement  or  modiHcation  of  the 
external  tailcone  release  system  cable 
and  handle  assemblies.  This  proposal  is 
prompted  by  reports  of  the  tailcone 
failing  to  drop  away  when  release 
activation  was  attempted.  This 
condition,  if  not  corrected,  could  result 
in  the  inability  of  passengers  and  crew 
members  to  exit  through  the  tail  of  the 
airplane  during  an  emergency 
evacuation. 

DATES:  Comments  must  be  received  no 
later  dian  September  23, 1991. 
ADDRESSES:  Send  conmients  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
137-AD,  1601  Land  Avenue  SW.,  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
Post  Office  Box  1771.  Long  Beach. 
California  90801.  Attn:  Business  Unit 
Manager.  Technical  Publications  & 
Technical  Administration  Support,  Cl- 
L5B{45-60). 

This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington, 
or  the  Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street,  Long 
Beach,  California. 

FOR  FURTHER  INFORMATION  CONTACT 
Andrew  Gfrerer,  Aerospace  Engineer, 


ANM-131L,  Los  Angeles  Aircraft 
Certification  Office,  FAA,  Transport 
Airplane  Directorate,  3229  East  Spring 
Street.  Long  Beach,  California,  90806- 
2425;  telephone  (213)  988-5338. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-137-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion  " 

On  March  1. 1991.  the  FAA  issued  AD 
91-07-06,  amendment  39-6934  (56  FR 
11359.  March  18. 1991),  to  require 
repetitive  inspections  and  functional 
checks  for  proper  operation  of  the 
tailcone  release  system  on  McDonnell 
Douglas  Model  DC-9-ao  series  and 
Model  MD-88  airplanes.  That  action 
was  prompted  by  reports  of 
discrepancies  within  the  tailcone  release 
system  that  prevented,  or  could  prevent, 
the  tailcone  from  releasing  from  the 
airplane  when  actuated.  This  condition, 
if  not  corrected,  could  result  in  the 
inability  of  passengers  and  crew 
members  to  exit  through  the  tail  of  the 
airplane  during  an  emergency 
evacuation. 

Since  issuance  of  that  AD.  there  have 
been  a  number  of  tailcone  release 
handles  that  have  been  found  broken  or 
cracked.  The  McDonnell  Douglas 
Corporation  and  the  FAA  have 
investigated  this  problem  and  have 


determined  that  the  current 
external  tailcone  release  sy 
caimot  adequately  support 
modified  handle  recently  he 
developed,  the  design  of  wh 
precludes  the  addressed  crt 
problems. 

The  FAA  has  also  receive 
a  number  of  other  discrepai 
the  tailcone  release  system, 
currently  being  evaluated  fc 
mandatory  corrective  actioi 

The  FAA  has  reviewed  ai 
McDonnell  Douglas  Service 
245.  Revision  1,  dated  )une  : 
which  describes  procedures 
replacing  or  modifying  the  e 
tailcone  release  system  cab 
handle  assemblies. 

Since  this  condition  is  liki 
or  develop  on  other  airplam 
same  type  design,  an  AD  is 
which  would  supersede  AD 
with  a  new  airworthiness  di 
would  continue  to  require  ii 
the  tailcone  release  handles 
and  functional  testing  of  the 
release  system:  and  would  i 
eventual  replacement  or  mo 
the  external  tailcone  releasi 
cable  and  handle  assemblie 
accordance  with  the  service 
previously  described. 

This  is  considered  to  be  b 
until  final  action  is  identifiei 
time  the  FAA  may  consider 
rulemaking. 

There  are  approximately  I 
DC-9-80  (MD-80)  series  air; 
MD-88  Series  Airplanes  of  t 
design  in  the  worldwide  flee 
estimated  that  500  airplanes 
registry  would  be  affected  b 
that  it  would  take  approxim 
manhours  per  airplane  to  ac 
required  actions,  and  that  th 
labor  cost  would  be  $55  per 
The  cost  of  parts  to  accompl 
modification  is  approximate 
airplane.  Based  on  these  figi 
total  cost  impact  of  the  AD  c 
operators  is  estimated  to  t>e 

llie  regidations  proposed 
woidd  not  have  substantial  i 
on  the  States,  on  the  relatior 
between  the  national  govern 
the  States,  or  on  the  distribu 
power  and  responsibilities  a 
various  levels  of  govemmen 
in  accordance  with  Executiv 
12612,  it  is  determined  diat  t 
would  not  have  sufficient  fet 
implications  to  warrant  the  ] 
of  a  Federalism  Assessment 
reasons  discussed  above,  I  c 
this  proposed  regulation  (1)  i 
"major  rule"  under  Executivi 
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ANM-131L,  Los  Angeles  Aircraft 
Certification  Office,  FAA.  Transport 
Airplane  Directorate,  3229  East  Spring 
Street  Long  Beach.  California,  90806- 
2425;  telephone  (213]  988-5338. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  speciHed 
above  will  be  considei'ed  by  the 
Administrator  before  taking  action  on 
the  proposed  mle.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-137-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion   ' 

On  March  1. 1991.  the  FAA  issued  AD 
91-07-06,  amendment  39-6934  (56  FR 
11359,  March  18, 1991),  to  require 
repetitive  inspections  and  functional 
checks  for  proper  operation  of  the 
tailcone  release  system  on  McDonnell 
Douglas  Model  DC-9-80  series  and 
Model  MD-88  airplanes.  That  action 
was  prompted  by  reports  of 
discrepancies  within  the  tailcone  release 
system  that  prevented,  or  could  prevent, 
the  tailcone  from  releasing  from  the 
airplane  when  actuated.  This  condition, 
if  not  corrected,  could  result  in  the 
inability  of  passengers  and  crew 
members  to  exit  through  the  tail  of  the 
airplane  during  an  emergency 
evacuation. 

Since  issuance  of  that  AD,  there  have 
been  a  number  of  tailcone  release 
handles  that  have  been  found  broken  or 
cracked.  The  McDonnell  Douglas 
Corporation  and  the  FAA  have 
investigated  this  problem  and  have 


determined  that  the  currently-installed 
external  tailcone  release  system  handles 
cannot  adequately  support  a  sideload.  A 
modified  handle  recently  has  been 
developed,  the  design  of  which 
precludes  the  addressed  cracking 
problems. 

The  FAA  has  also  received  reports  of 
a  number  of  other  discrepancies  with 
the  tailcone  release  system,  which  are 
ourently  being  evaluated  for  a  possible 
mandatory  corrective  action. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin  53- 
245,  Revision  1,  dated  June  12, 1991. 
which  describes  procedures  for 
replacing  or  modifying  the  external 
tailcone  release  system  cable  and 
handle  assemblies. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  fsB  is  proposed 
which  would  supersede  AD  91-07-06 
with  a  new  airworthiness  directive  that 
would  continue  to  require  inspections  of 
the  tailcone  release  handles  for  cracks, 
and  functional  testing  of  the  tailcone 
release  system:  and  would  require 
eventual  replacement  or  modification  of 
the  external  tailcone  release  system 
cable  and  handle  assemblies,  in 
accordance  with  the  service  bulletin 
previously  described. 

This  is  considered  to  be  interim  action 
imtil  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

There  are  approximately  870  Model 
DC-9-80  {MD-«0)  series  airplanes  and 
MD-88  Series  Airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  500  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  4.5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
The  cost  of  parts  to  accomplish  the 
modification  is  approximately  $1,310  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $778,750. 

TTie  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  For  the 
reasons  discussed  above.  I  certify  that 
this  proposed  regulation  (1]  is  not  a 
"major  rule"  under  Executive  Order 


12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Andiority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C  106(8)  (Revised  Pub.  L  97-449, 
January  12. 1963):  and  14  CFR  11.89. 

939.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6934  and  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  DonglaK  Docket  No.  91-NM-137- 
AD.  Supersedes  AD  91-07-06. 

Applicability:  Model  DC-O-eO  (MD-60) 
series  airplanes  and  Model  MD-68  airplanes, 
operating  in  a  passenger  or  passenger/cargo 
configuration  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

Note:  The  requirements  of  this  AD  become 
applicable  at  the  time  an  airplane  in  an  all- 
cargo  configuration  is  converted  to  a 
passenger  or  passenger/cargo  configuratioa 

To  confirm  proper  operation  and 
maintenance,  and  to  prevent  failure  of  the 
tailcone  release  system,  accomplish  the 
following: 

(a)  Prior  to  12  ntonths  in  service  since  new, 
or  within  90  days  after  March  26, 1991  (the 
effective  date  of  AD  91-07-06),  whichever 
occurs  later,  accompUsh  a  taUcone  release 
system  functional  test  and  inspection  in 
accordance  with  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Alert 
Service  Bulletin  A53-244,  Revision  1,  dated 
February  a,  1991. 

(b)  Discrepancies  in  the  operation  of  the 
tailcone  release  system  found  as  result  of  the 
functional  test  must  be  repaired  prior  to 
further  flight. 

(c)  Repeat  the  tailcone  release  system 
functional  test  and  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 


exceed  3,500  flight  hoars  or  18  months, 

whichever  occurs  first. 

(d)  Report  any  discrepancies  found  during 
the  accomplishment  of  the  inspection  and 
functional  tests  required  by  paragraph  (a)  of 
this  AD  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring  Street 
Long  Beach,  California  90806-2425.  withfai  30 
days  after  discovery.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  imder  the 
provisions  of  the  Paperworic  Redaction  Act  of 
1990  (Public  Law  9fr-«ll)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(e)  Within  9  months  after  the  effective  date 
of  this  AD,  replace  or  modify  the  external 
tailcone  release  system  cable  and  handle 
assemblies  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  53-245.  Revision  1. 
dated  )une  12. 1991.  Accomplishment  of  such 
replacement  or  modification  constitutes 
terminating  action  for  the  repetitive 
inspection  of  the  interior  and  exterior 
tailcone  release  handles  for  cracks,  as 
required  by  paragraph  (c)  of  this  AD. 
However,  the  repetitive  functional  checks  of 
the  tailcone  release  system  required  by 
paragraph  (c)  of  this  AD  mtist  continue  to  be 
accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office. 

NotK  The  request  should  be  forwarded 
throu^  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
AGO. 

(g)  Spedal  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
McDonnell  Douglas  Corporatioa  Post  Office 
Box  1771,  Long  Beach,  Cahfomia  90601.  attn: 
Business  Unit  Manager,  Technical 
Publications,  Technical  Administration 
Support  C1-L5B.  These  documents  may  be 
examined  at  the  FAA.  Northwest  Mountain 
Region,  Transport  Airplane  Directorate,  1601 
land  Avenue  SW..  Renton,  Washington,  or 
the  Los  Angeles  Aircraft  Certification  OfBce. 
3229  East  Spring  Stieet  Long  Beach. 
California. 

Issued  in  Renton,  Washington,  on  July  23. 
1991. 
Datrell  M.  Pedaisoa. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-18241  Filed  7-31-91i  6:45  amj 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2510 

Pension  Benefit  Guaranty  Corporation 

29  CFR  Part  2617 

Selection  of  Annuity  Providers  for 
Pension  Plans 

agency:  Pension  and  Welfare  BeneHts 

Administration  and  Pension  Benefit 

Guaranty  Corporation,  Department  of 

Labor. 

ACTION:  Advance  notices  of  proposed 

rulemaking,  notice  of  extension  of 

comment  periods. 

summary:  This  document  extends  the 
comment  periods  with  respect  to 
advance  notices  of  proposed  rulemaking 
under  the  Employee  Retirement  Income 
and  Security  Act  of  1974  (ERISA) 
relating  to  the  selection  of  annuity 
providers  by  pension  plans,  published  in 
the  Federal  Register  on  June  21, 1991,  by 
the  Department  of  Labor  (the 
Department)  and  the  Pension  BeneHt 
Guaranty  Corporation  (PBGC). 
DATES:  The  comment  periods  are 
extended  through  September  19, 1991. 
ADDRESSES:  Comments  (preferably  at 
least  three  copies)  regarding  the 
advance  notice  of  proposed  rulemaking 
issued  by  the  Department  should  be 
addressed  to  the  Office  of  Regulations 
and  Interpretations,  Pension  and 
Welfare  Benefits  Administration,  room 
N-5669,  U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210,  Attention:  "Annuity 
Standards  Notice."  All  comments 
received  will  be  available  for  public 
inspection  at  the  Public  Documents 
Room,  Pension  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
Comments  (preferably  at  least  three 
copies)  regarding  the  advance  notice  of 
proposed  rulemaking  issued  by  PBGC 
should  be  addressed  to  the  Office  of  the 
General  Counsel,  Code  22500,  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW..  Washington  DC.  20006. 
Written  comments  will  be  available  for 
public  inspection  at  the  PBGC's 
Communications  and  Public  Affairs 
Department,  suite  7100.  2020  K  Street 
NW..  Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT 
Regarding  the  advance  notice  of 
proposed  rulemaking  issued  by  the 
Department  Mark  Connor,  Office  of 
Regulations  and  Interpretations,  Pension 


and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor,  Washington, 
DC  202ia  telephone  (202)  523-8671;  or, 
regarding  the  advance  notice  of 
proposed  rulemaking  issued  by  the 
PBGC,  Angela  Amett.  Assistant  General 
Counsel.  Office  of  the  General  Counsel. 
Code  22500.  Pension  Benefit  Guaranty 
Corporation.  Washington,  DC  20006; 
telephone  (202)  778-8820  (202-778-8859 
for  TTY  and  TDD  only).  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  On  June 
21, 1991.  the  Department  issued  an 
advance  notice  of  proposed  rulemaking 
in  the  Federal  Register  (56  FR  28638] 
soliciting  comments  and  information 
concerning  whether  the  Department 
should  publish  a  proposed  regulation 
imder  title  I  of  ERISA  establishing 
minimum  standards  for  purposes  of 
determining  whether  an  annuity 
contract  purchased  from  a  particular 
insurance  company  serves  to  relieve  a 
plan  of  future  liability  with  respect  to 
the  participant  or  beneficiary  on  whose 
behalf  the  annuity  is  purchased.  On  the 
same  date,  the  PBGC  issued  an  advance 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (56  FR  28642]  soliciting 
comments  and  information  concerning 
possible  regulatory  action  by  the  PBGC 
that  would  apply  to  the  selection  by 
pension  plan  administrators  of  aimuity 
providers  as  part  of  the  plan  termination 
process  under  title  IV  of  ERISA.  In  the 
notices,  the  agencies  invited  all 
interested  persons  to  submit  written 
comments  concerning  the  notices  on  or 
before  August  20, 1991. 

The  agencies  have  received  a  request 
from  the  American  Coimcil  of  Life 
Insurance  (ACLI)  for  an  additional  thirty 
days  to  prepare  comments.  The  ACLI 
states  that  such  time  is  necessary  to 
adequately  consider  the  large  number  of 
signiHcant  issues  affecting  the  insurance 
industry,  as  well  as  to  prepare  an 
economic  impact  analysis.  The  agencies 
believe  that  it  is  appropriate  to  grant  the 
requested  extension.  Accordingly,  this 
notice  extends  through  September  19, 
1991,  the  comment  periods  during  which 
comments  on  the  advance  notices  of 
proposed  rulemaking  will  be  received. 

Notice  of  Extension  of  Comment  Period 

Notice  is  hereby  given  that  the  period 
of  time  for  the  submission  of  public 
comments  on  the  above  cited  advance 
notices  of  proposed  rulemaking 
(published  at  56  FR  28638  and  56  FR 
28642  on  June  21, 1991)  is  hereby 
extended  through  Thursday,  September 
19, 1991. 


Signed  at  Washingtoa  DC,  this  2eth  day  of 
July  1991. 

David  Gflorge  Ball, 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits,  U.S.  Department  of  Labor. 
lames  B.  Lockhart  m. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  91-18288  Filed  7-31-91;  8:45  am) 
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POSTAL  SERVICE 

39  CFR  Part  111 

Mallabllity  of  Sharps  and  Unsterlllzed 
Containers  and  Devices 

AGENCY:  Postal  Service. 
action:  Proposed  rule. 

summary:  The  Postal  Service  is 
proposing  to  amend  its  regulations  to 
require  that  sharps  and  unsterilized 
containers  as  described  in 
Environmental  Protection  Agency  rules 
(see  item  (4)  in  the  table  entitled 
"Regulated  Medical  Waste"  included  in 

40  CFR  259.30a)  be  sent  as  registered 
First-Class  Mail  or  registered  Priority 
Mail,  with  return  receipt  requested 
service. 

The  Postal  Service  is  also  proposing 
that,  effective  90  days  after  publishing 
its  final  rule,  sharps  and  unsterilized 
containers  must  be  packaged  with  a 
primary  container  that  is  securely 
sealed,  leak  resistant,  and  puncture 
resistant.  The  primary  container  must  be 
enclosed  in  a  secondary  sealed, 
watertight  container.  Each  primary  and 
secondary  container  (or  sets  of  primary 
containers  in  a  secondary  container] 
must  be  enclosed  in  a  shipping  container 
constructed  of  275-pound  grade 
fiberboard  or  similar  material  of 
equivalent  strength.  Enough  absorbent 
material  must  be  encased  in  the  primary 
and  secondary  containers  to  absorb  the 
entire  liquid  contents  of  the  primary 
container  in  case  of  breakage  or 
leakage.  The  total  liquid  volume  of  the 
primary  and  secondary  containers  or  set 
of  primary  containers  in  a  second&ry 
container  may  not  exceed  50  ml.,  and 
there  will  be  a  maximum  weight  limit  of 
25  pounds  for  each  mailed  parcel. 
DATES:  Comments  must  be  received  on 
or  before  September  3, 1991. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Director, 
Office  of  Classification  and  Rates 
Administration,  Marketing  and 
Customer  Service  Group,  Room  8430,  475 
L'Enfant  Plaza  West  SW.,  Washington, 
DC  20260-5903  Copies  of  all  written 
comments  will  be  available  for 


Inspection  and  photo  copyii 
ajn.  and  4  p.m.,  Monday  thi 
at  the  above  address. 

FOR  FURTHER  INFORMATION 

Eari  B.  Hohbein,  (202)  268-5 

SUPPLEMENTARY  INFORMATt 

the  risk,  at  this  time,  appeal 
potentially  serious  consequi 
infection  acquired  from  mai 
sharps  requires  that  the  Pos 
take  every  reasonable  preci 
prevent  customer  and  emph 
exposure  to  the  hazard.  The 
parcels  that  contain  sharps 
unsterilized  containers  are  i 
fourth-class  rates  of  postage 
therefore,  are  processed  thr 
mechanical  parcel  sorting  s; 
Postal  Service's  bulk  mail  ci 
Sometimes  parcels  break  of 
during  this  mechanical  proc 
operation. 

It  is  expected  that  requirii 
and  unsterilized  containers 
registered  Pirst-Class  Mail  ( 
Priority  Mail,  with  return  re 
requested  service,  will  redu 
eliminate  potential  employe 
to  leaking  or  broken  mailed 
sharp  containers.  Taking  thi 
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processing  mailstream  will  i 
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will  be  proof  of  delivery  of  t 
and  an  automatic  tracking  s 
requiring  these  parcels  to  be 
the  mailpieces  would  remaii 
control  and  be  stored  and  hi 
specific  locations. 

Although  exempt  from  th« 
conunent  requirements  of  th 
Administrative  Procedure  A 
553  (b)  and  (c))  regarding  pr 
rulemaking  by  39  U.S.C.  420 
Postal  Service  invites  public 
on  the  following  proposed  a 
of  Part  124  of  the  Domestic  1 
which  is  incorporated  by  reJ 
the  Code  of  Federal  Regulat 
CFR  111.1. 

List  of  Subjects  in  39  CFR  Pi 

Postal  service. 

Parti  11~{  AMENDED] 

1.  The  authority  citation  f< 
continues  to  read  as  follows 

Authority:  5  U.S.C.  552(a);  39 
401.  403.  404,  3001-3011,  3201-32 
3621,5001. 

2.  Amend  S  124.3  by  addir 
8  124.384  (c),  (d),  and  (e)  to  i 
follows: 
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Signed  at  Washington.  DC.  this  2eth  day  of 
July  1991. 

David  G«orge  Ball, 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits,  US.  Department  of  Labor. 
lame*  B.  Lockhart  m. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  91-18288  Filed  7-31-91;  8:45  am) 
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POSTAL  SERVICE 

39  CFR  Part  111 

Mallability  of  Sharps  and  Unsterillzed 
Containers  and  Devices 

agency:  Postal  Service. 
action:  Proposed  rule. 

summary:  The  Postal  Service  is 
proposing  to  amend  its  regulations  to 
require  that  sharps  and  unsterilized 
containers  as  described  in 
Environmental  Protection  Agency  rules 
(see  item  (4)  in  the  table  entitled 
"Regulated  Medical  Waste"  included  in 

40  CFR  259.30a)  be  sent  as  registered 
First-Class  Mail  or  registered  Priority 
Mail,  with  return  receipt  requested 
service. 

The  Postal  Service  is  also  proposing 
that,  effective  90  days  after  publishing 
its  final  rule,  sharps  and  unsterilized 
containers  must  be  packaged  with  a 
primary  container  that  is  seciu^ly 
sealed,  leak  resistant,  and  puncture 
resistant.  The  primary  container  must  be 
enclosed  in  a  secondary  sealed, 
watertight  container.  Each  primary  and 
secondary  container  (or  sets  of  primary 
containers  in  a  secondary  container) 
must  be  enclosed  in  a  shipping  container 
constructed  of  275-pound  grade 
fiberboard  or  similar  material  of 
equivalent  strength.  Enough  absorbent 
material  must  be  encased  in  the  primary 
and  secondary  containers  to  absorb  the 
entire  liquid  contents  of  the  primary 
container  in  case  of  breakage  or 
leakage.  The  total  liquid  volume  of  the 
primary  and  secondary  containers  or  set 
of  primary  containers  in  a  seconda-ry 
container  may  not  exceed  50  ml.,  and 
there  will  be  a  maximum  weight  limit  of 
25  pounds  for  each  mailed  parcel. 
DATES:  Conmients  must  be  received  on 
or  before  September  3, 1991. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Director, 
O^ice  of  Classification  and  Rates 
Administration,  Marketing  and 
Customer  Service  Group,  Room  8430,  475 
L'Enfant  Plaza  West  SW.,  Washington, 
DC  20260-5903  Copies  of  all  written 
comments  will  be  available  for 
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inspection  and  photo  copying  between  9  124  NONMAILABLE  MATTER—  reduction  in  the  effectiveness  of  the 

a.m.  and  4  p.m.,  Monday  through  Friday,  ARTICLES  AND  SUBSTANCES;  packaging. 

at  the  above  address.  SPECL\L  MAILING  RULES  e.  Full  responsibiUty  rests  with  the 

FOR  FURTHER  INFORMATION  contact:  .        .        «        *        .  •  mailer  for  any  violation  of  section  in6 

Eari  B.  Hohbein,  (202)  268-5309.  _.  _  .       ,         ,  of  title  18,  United  States  Code,  which 

••«<>.  eue^.Bw  .^c^.^....,^^  lA/vi  "^  Disease  Genns  and  Biological  may  result  from  placing  these  items  in 

STJS  !rj,    «  ^  ^^  *^'^'»  *e  roaU.  Until  farther  notice,  a  copy  of 

^t»nH'n!'''P^"" ''"*•'?' aU  Forms  1770.  Hazardous  Materials 

h^fl^nfLn    r^'^"''''T.'"l    I  c.  ..  ,     .  Incident  Report,  involving  sharps  and 

tsT^lXrl^^eP^s^'s^^^^  ^Sharps^and  Unsterilized  Container.  unsteriliz^ed^conUiners^^^^ 

;.teT2;rr  fnd%Tpryef  *°  c.  A  mailed  parcel  containing  the  Require^{nts  Di^oT^^^^^ 

exposure  to  the  hazard.  iSe  majority  of  ^P^^  «  •??»"i^l'» »"  124.384a  is  Classification  and  Rates  Admimstrahon. 

parcels  that  contain  sharos  or  nonmailable  unless  it  bears  the  An  appropriate  amendment  to  39  CFR 

unsterilized  containers  are  mailed  at  the  "Etiologic  Agents/Biohazard  Products-  IH-S  to  reflect  these  changes  will  be 

fourth-class  rates  of  postage  and.  Biohazard"  label,  required  by  42  CFR  published  if  the  proposal  is  adopted 

therefore,  are  processed  through  the  ^^.Sd.  and  is  sent  by  registered  First-  Stanley  F.  Mint, 

mechanical  parcel  sorting  systems  in  the  ^'^^^  ^^"  °^  registered  Priority  Mail.  Assistant  General  Counsel  Legislative 

Postal  Service's  bulk  mail  centers.  ^ith  return  receipt  requested  service.  Division. 

Sometimes  parcels  break  open  or  leak  d.  Effective  October  30. 1991  sharps  l™  Doc-  «-l8155  Filed  7-31-91;  8:45  am] 

during  this  mechanical  processing  and  unsterilized  containers  as  further  siujno  code  77i»-t>-M 

operation.  described  in  item  (4)  in  the  table  ^i^^^_«_i^.^^_^^_^___^ 

It  is  expected  that  requiring  sharps  following  40  CFR  259.30a.  and 

and  unsterilized  containers  to  be  sent  as  unsterilized  containers  and  devices  used  FEDERAL  COMMUNICATIONS 

registered  First-Class  Mail  or  registered  ^  laboratory  or  surgical  procedures,  are  COMMISSION 

Priority  Mail,  with  return  receipt  nonmailable  except  when  packaged  and 

requested  service,  will  reduce  or  marked  as  specified  in  the  following  47  CFR  Part  73 

eliminate  potential  employee  exposure  paragraphs. 

to  leaking  or  broken  mailed  medical  W  Sharps,  unsterilized  containera  or  l'*M  Dockat  No.  91-219,  RM-7729] 

sharp  containers.  Taking  these  parcels  devices  must  meet  the  packaging  o«»«x*^.m««  e.«»«wi^  owm^ 

out  of  the  fourth-class  mechanical  requirements  Hsted  below  and  as  JJ*"®  Broaoca^onfl  services;  Brtmon, 

processing  mailstream  will  reduce  required  by  42  CFR  72.3a.  "' 

mechanized  handling,  and  limit  the  (2)  The  material  must  be  packaged  in  aqcncy:  Federal  Communications 

likelihood  of  breakage  or  leakage.  Since  a  securely  sealed,  leak  resistant  and  Commission, 

these  First-Class  or  Priority  parcels  will  puncture  resistant  primary  container  ACTION:  Proposed  rule. 

be  in  the  registered  mail  network,  there  enclosed  in  a  second  sealed  and  '- '■ 

will  be  proof  of  delivery  of  the  parcels  watertight,  durable  container  summary:  This  document  requests 

and  an  automatic  tracldng  system.  By  (secondary  container).  Several  primary  comments  on  a  petition  filed  by  BrilUon 

requiring  these  parcels  to  be  registered,  containers  may  be  enclosed  in  a  Radio  Company  proposing  the 

the  mailpieces  would  remain  under  tight  secondary  container  if  there  is  adequate  substitution  of  Channel  298C3  for 

control  and  be  stored  and  handled  in  shock-absorbent  material  between  them  Channel  298A.  Brillion.  Wisconsin,  and 

specific  locations.  to  prevent  breakage  during  ordinary  modification  of  the  construction  permit 

Although  exempt  from  the  notice  and  handling  in  transit  and  processing  and  if  for  Station  WEZR(FM)  to  specify 

comment  requirements  of  the  ^a  total  liquid  volume  of  all  the  operation  on  the  higher  class  channel 

Administrative  Procedure  Act  (5  U.S.C.  enclosed  primary  containers  does  not  The  construction  permit  for  Station 

553  (b)  and  (c))  regarding  proposed  exceed  50  ml.  WEZR(FM).  Channel  242A  was 

rulemaking  by  39  U.S.C.  420(a).  Uie  (3)  The  space  at  the  top.  bottom,  and  modified  in  MM  Docket  No.  69-282  to 

Postal  Service  invites  public  comments  sides  between  the  primary  and  specify  operation  on  Channel  298A.  See 

on  the  following  proposed  amendments  secondary  containers  must  contain  56  FR  23663,  May  23. 1991.  The 

of  Part  124  of  the  Domestic  Mail  Manual,  sufficient  absorbent  material  to  absorb  coordinates  for  Channel  298C3  are  44- 

which  is  incorporated  by  reference  in  the  entire  contents  of  the  primary  19-10  and  87-57-30.  In  accordance  with 

the  Code  of  Federal  Regulations.  See  39  containers  in  case  of  leakage.  Section  1.420(g)  of  the  Commission's 

CFR  111.1.  (4)  Each  set  of  primary  and  secondary  Rules,  we  shall  not  accept  competing 

I  i.t  «f  c..Kiiw.».  i»  M  rpp  o»..  Ill  containers  must  be  enclosed  in  an  outer  expressions  of  interest  in  the  use  of  the 

U8t  of  bubjects  in  39  CFR  Part  111  shipping  container  conshnicted  of  275-  higher  powered  channel  at  Brillion  or 

Postal  service.  pound  grade  fiberboard  or  similar  require  the  petitioner  to  demonsti-ate  the 

material  of  equivalent  strength.  availability  of  an  additional  equivalent 

Part  1 1 1~{ AMENDED]  (gj  Each  parcel  containing  sharps  and  class  channel  for  use  by  such  interested 

1  TKo  aiiiVint^H.  nitatinr,  f^r  Qo  rTTD  Other  imsterilized  containers  must  not  parties, 

coni  f  rea?as  foUowr  ^^^'^  ^°''  ^"'^  ^5  pounds.  dates:  Comments  must  be  filed  on  or 

.  .L  -.        ..r,^       ,.      .',„«  (6)  Each  package  as  prepared  for  before  Septemberie,  1991,  and  reply 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101.  mailing  must  be  designed  and  comments  on  or  before  October  1, 1991. 

401 403^.  3001-3011. 3201-3219, 3403-3406.  constructed  SO  that,  if  it  were  subjected  ADDRESSES:  Federal  Communications 

to  the  environmental  and  test  conditions  Commission,  Washington,  DC  20554.  In 

2.  Amend  8  124.3  by  adding  new  prescribed  in  49  CFR  178.609,  there  addition  to  filing  comments  with  the 

S  124.384  (c),  (d),  and  (e)  to  read  as  would  be  no  release  of  the  contents  to  FCC,  interested  parties  should  serve  the 

follows:  the  environment,  and  no  significant  petitioner,  as  follows:  Lyle  R.  Evans, 
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Brillion  Radio  Company,  1296  Marian 
Lane.  Green  Bay,  Wisconsin  54304. 
FOR  FURTHER  INFORMATICN  CONTACT: 

Kathleen  Scheuerle,  Mas3  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Conmiission's  Notice  of 
Proposed  Rule  Making,  MM  Docket 
No.91-219  adopted  July  8, 1991,  and 
released  July  26. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1714  21st  Street,  NW., 
Washington,  DC  20036,  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

list  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Andrew  |.  Rhodes, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

[PR  Doc.  91-18152  Filed  7-31-«l;  8:45  am) 

BtLUNQ  CODE  (TU-OI-M 


47  CFR  Part  73 

(MM  Docket  No.  91-22a  RM-77461 

Radio  Broadcasting  Services;  Bisttop, 
TX 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Cismek 
Corporation  ("petitioner"),  licensee  of 
Station  KFLZ(FM).  Channel  296A. 
Bishop.  Texas,  seeking  the  substitution 
of  Channel  299C3  for  Channel  296A  at 
Bishop.  Texas,  and  the  modification  of 


its  license  accordingly.  Channel  299C3 
can  be  allotted  to  Bishop  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  9.7  kilometers  (6.0 
miles)  northeast  to  accommodate 
petitioner's  desired  transmitter  site.  The 
coordinates  for  Channel  299C3  at  Bishop 
are  North  Latitude  27-3S-27  and  West 
Longitude  97-43-33.  In  accordance  with 
Section  1.420(g)  of  the  Commission's 
Rules,  we  will  not  accept  competing 
expressions  of  interest  in  use  of  Channel 
299C3  at  Bishop  or  require  the  petitioner 
to  demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties.  Mexican 
concurrence  will  be  requested  for  this 
proposal. 

DATES:  Comments  must  be  filed  on  or 
before  September  16, 1991,  and  reply 
comments  on  or  before  October  1. 1991. 

addresses:  Federal  Conmiunications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Joe  Cisneros,  110  East  Main 
Street.  Bishop.  Texas  78343  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
91-220,  adopted  July  8, 1991.  and 
released  July  26. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  2l9t  Street. 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  Is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 


procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Andrew  ].  Rhodes. 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc.  91-18151  Filed  7-31-91:  8:45  am) 

BILUNO  COOE  e712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1037 

(Ex  Parts  No.  S02] 

Bulk  Grain  and  Grain  Products;  Loss 
and  Damage  Claims 

agency:  Interstate  Commerce 

Commission. 

action:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Commission  is 
considering  revocation  of  the  part  1037 
regulations  because  they  no  longer 
appear  to  serve  a  useful  purpose.  The 
Commission  is  seeking  comment  from 
interested  persons  before  deciding  to 
institute  a  proceeding. 
DATES:  Comments  £u«  due  by  September 
16.1991. 

ADDRESSES:  Send  an  original  and  10 
copies  of  all  conunents  to:  Office  of  the 
Secretary.  Case  Control  Branch.  Attn: 
Ex  Parte  No.  502,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT! 
Joseph  H.  Dettmar,  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION:  Part 
1037.  Rules  for  the  Handling  of  Bulk 
Grain  and  Grain  Products  in  Interstate 
Commerce,  and  the  Filing,  Investigation, 
and  Disposition  of  Claims  for  Loss  and 
Damage  Incident  Thereto.  Which 
Supersede  the  Rules  Prescribed  in  Ex 
Parte  No.  263,  Loss  and  Damage  Claims, 
340  I.C.C.  515  (37  FR  20943).  is  an 
adjunct  to  the  Commission's  general  loss 
and  damage  rules  at  49  CFR  part  1005. 
The  part  1037  regulations  apply  only  to 
bulk  grain  and  grain  products  and  only 
to  matters  not  covered  by  the  part  1005 
regulations. 

The  part  1005  regulations  contain  the 
procedural  mechanisms  for  handling 
loss  and  damage  claims  {e.g.,  the 
procedures  for  filing,  acknowledging, 


investigating,  and  disposing 
They  are  generally  applicabl 
disposition  by  regulated  can 
freight  related  claims,  wheth 
they  involve  bulk  grain  and  j 
products.  The  part  1037  regu 
center  upon  matters  relating 
weighing  of  grain  and  grain  ] 
origin  and  destination  pointi 
apply  to  "shipments  of  bulk  j 
grain  products  transported  si 
railroad-ovraed  and  railroad 
cars"  (5  1037.2(b)].  and  set  f( 
circumstances  that  establish 
facie  that  the  loss  occurred  i 
and  that  the  railroad  is  liabh 
[§  1037.1(e)]] 

In  1974,  when  the  part  103; 
regulations  were  adopted,  bi 
and  grain  products  moved  pi 
boxcars.  Loss  of  lading  frequ 
occurred  in  transit  resulting  i 
loss  and  damage  claims.  Bee 
claims  were  not  imiformly  h< 
settled  by  the  railroads,  the  i 
regulations  were  adopted.  Lc 
Damage  Claims,  346 1.C.C.  3J 

Since  grain  and  grain  prod 
move  primarily  by  covered  h 
appears  that  the  part  1037  rej 
may  no  longer  play  a  signific 
the  handling  of  loss  and  dam 
Casting  further  doubt  on  the 
of  the  regulations  is  the  decit 
Continental  Grain  Co.  v.  Frai 
Seitzinger  Storage,  837  F.  2d 
(8th  Cir.  1988).  There  the  Eigl 
found  1037.1  applicable  only 
voluntary  settlement  of  clain: 
applicable  in  civil  litigation  t 
the  value  of  property  lost  in  t 

Interested  persons  are  invi 
comment  on  whether  the  par 
regulations  presently  serve  a 
purpose  and  whether  they  sh 
revoked,  retained,  or  retainec 
modifications. 

This  action  will  not  signiflc 
either  the  quality  of  the  hum£ 
environment  or  the  conserval 
energy  resources. 

List  of  Subjects  in  49  CFR  Pai 

Claims.  Grains,  Railroads. 
Authority:  49  U.S.C.  12. 16.  and 
Decided:  July  24. 1991. 

By  the  Commissioa  Chairman 
Chairman  Emmett,  Commissione 
Phillips,  and  McDonald.  Commis 
Simmons  was  absent  and  did  noi 
In  the  disposition  of  this  proceed 
Sidney  L  Strickland,  Jr.. 
Secretary. 
[FR  Doc.  91-18245  Filed  7-31-©l; 
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ly.  Channel  299C3 
shop  in  compliance 
I's  minimum 
requirements  with  a 
kilometers  (6.0 
ccommodate 
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7-38-27  and  West 
In  accordance  with 
le  Commission's 
;cept  competing 
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ivailability  of  an 
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requested  for  this 
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ublic  should  note 
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ed  until  the  matter  is 
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)rohibited  in 
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procedures  for  comments,  see  47  CFR 
1.415  and  1  420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  CommunicationB  Commissioa 
Andrew  J.  Rhodes, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  91-18151  Filed  7-31-91:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1037 

(Ex  Parte  No.  502] 

Bulk  Grain  and  Grain  Products;  Loss 
and  Damage  Claims 

agency:  Interstate  Commerce 

Commission. 

action:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Commission  is 
considering  revocation  of  the  part  1037 
regulations  because  they  no  longer 
appear  to  serve  a  useful  purpose.  The 
Commission  is  seeking  comment  from 
interested  persons  before  deciding  to 
institute  a  proceeding. 
DATES:  Comments  £ire  due  by  September 
16, 1991. 

ADDRESSES:  Send  an  original  and  10 
copies  of  all  comments  to:  Office  of  the 
Secretary,  Case  Control  Branch.  Attn: 
Ex  Parte  No.  502,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPtEMENTARY  INFORMATION:  Part 
1037,  Rules  for  the  Handhng  of  Bulk 
Grain  and  Grain  Products  in  Interstate 
Commerce,  and  the  Filing,  Investigation, 
and  Disposition  of  Claims  for  Loss  and 
Damage  Incident  Thereto,  Which 
Supersede  the  Rules  Prescribed  in  Ex 
Parte  No.  263,  Loss  and  Damage  Claims. 
340  I.C.C.  515  (37  FR  20943),  is  an 
adjunct  to  the  Commission's  general  loss 
and  damage  rules  at  49  CFR  part  1005. 
The  part  1037  regulations  apply  only  to 
bulk  grain  and  grain  products  and  only 
to  matters  not  covered  by  the  part  1005 
regulations. 

The  part  1005  regulations  contain  the 
procedural  mechanisms  for  handling 
loss  and  damage  claims  {e.g.,  the 
procedures  for  filing,  acbiowledging, 


investigating,  and  disposing  of  claims). 
They  are  generally  applicable  to  the 
disposition  by  regulated  carriers  of  all 
freight  related  claims,  whether  or  not 
they  involve  bulk  grain  and  grain 
products.  The  part  1037  regulations 
center  upon  matters  relating  to  the 
weighing  of  grain  and  grain  products  at 
origin  anid  destination  points.  TThey 
apply  to  "shipments  of  bulk  grain  and 
grain  products  transported  solely  in 
railroad-owned  and  railroad-leased 
cars"  [5  1037.2(b)].  and  set  forth  various 
circumstances  that  establish  "prima 
facie  that  the  loss  occurred  in  transit 
and  that  the  railroad  is  liable" 
[§  1037.1(e)]) 

In  1974,  when  the  part  1037 
regulations  were  adopted,  bulk  grain 
and  grain  products  moved  primarily  in 
boxcars.  Loss  of  lading  frequently 
occurred  in  transit  resulting  in  numerous 
loss  and  damage  claims.  Because  these 
claims  were  not  imiformly  handled  and 
settled  by  the  railroads,  the  part  1037 
regulations  were  adopted.  Loss  and 
Damage  Claims,  346 1.C.C.  33,  60  (1974). 

Since  grain  and  grain  products  now 
move  primarily  by  covered  hopper  car,  it 
appears  that  the  part  1037  regulations 
may  no  longer  play  a  signiHcant  role  in 
the  handling  of  loss  and  damage  claims. 
Casting  further  doubt  on  the  usefulness 
of  the  regulations  is  the  decision  in 
Continental  Grain  Co.  v.  Frank 
Seitzinger  Storage,  837  F.  2d  838,  840 
(8th  Cir.  1988).  There  the  Eighth  Circuit 
found  1037.1  applicable  only  to  the 
voluntary  settlement  of  claims  and  "not 
applicable  in  civil  litigation  to  recover 
the  value  of  property  lost  in  transit." 

Interested  persons  are  invited  to 
comment  on  whether  the  part  1037 
regulations  presently  serve  any  useful 
purpose  and  whether  they  should  be 
revoked,  retained,  or  retained  with 
modifications. 

This  action  will  not  signiflcantly  a^ect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1037 

Claims.  Grains.  Railroads. 

Authority:  49  U.S.C.  12. 16,  and  10321. 

Decided:  July  24, 1991. 

By  the  Commissioa  Chairman  Phiibin,  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald.  Commissioner 
Simmons  was  absent  and  did  not  paiticipate 
in  the  disposition  of  this  proceeding. 
Sidney  L  Strickland.  |r^ 
Secretary. 
[FR  Doc.  91-18245  Filed  7-31-91;  8:48  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldllfa  Service 

50  CFR  Part  17 

Critical  Habitat  Designation  for  th« 
Lower  Keys  Population  of  the  Rice  Rat 
(Silver  Rice  Rat) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  intent. 

summary:  The  Service  announces  its 
intention  to  propose  critical  habitat  for 
the  endangered  Lower  Keys  population 
of  the  rice  rat  or  silver  rice  rat 
(Oryzomys  palustris  natator 
(=Oryzomys  argentatus)),  a  small 
mammal  found  in  Monroe  County. 
Florida. 

DATES:  The  Service  anticipates  that  a 
critical  habitat  proposal  will  be 
published  in  the  Federal  Register  by 
September  30. 1991.  The  proposed  rule 
will  provide  for  a  60-day  comment 
period. 

ADDRESSES:  U.S.  Fish  and  Wildlife 
Service,  3100  University  Boulevard 
South.  Suite  120,  Jacksonville,  Florida 
32216. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Wesley,  Field  Supervisor,  at  the 
above  address  (telephone:  904/791-2580 
or  FTS  946-2580). 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  final  rule  published  April  30, 1991 
(56  FR  19809).  the  Service  classified  the 
Lower  Keys  population  of  the  rice  rat  as 
endangered,  but  critical  habitat 
designation  was  considered  to  be  not 
prudent  at  the  time  of  Usting.  The  "not 
prudent"  determination  was  based  on 
the  perception  that  publication  of 
precise  locations  for  the  species  would 
increase  enforcement  problems  and 
expose  the  species  to  undesirable 
collecting  and  other  human-related 
disturbances  or  threats,  placing  its 
survival  in  further  jeopardy. 

Since  publication  of  the  Hnal  rule,  the 
Service  has  given  further  consideration 
to  its  decision  regarding  critical  habitat 
designation.  Section  7  of  the  Endangered 
Species  Act  of  1973.  as  amended, 
requires  all  Federal  agencies  to  insure 
that  any  action  that  they  authorize,  fund 
or  carry  out  is  not  likely  to  jeopardize 
the  continued  existence  of  any 
endangered  or  threatened  species,  or 
result  in  the  destruction  or  adverse 
modiHcation  of  critical  habitat.  The 
presence  of  the  rice  rat  on  Federal  land 
and  other  lands  subject  to  Federal 
involvement,  and  the  potential  for 
further  habitat  loss  due  to  Federal 


actions,  suggest  that  critical  habitat 
designation  for  the  rice  rat  may  be 
prudent  despite  the  potential  for 
increasing  the  other  threats  noted 
above. 

In  determining  what  areas  are  critical 
habitat,  the  Service  will  consider  those 
physical  and  biological  features  that  are 
essential  to  the  conservation  of  the  rice 
rat  and  may  require  special  management 
considerations  for  protection.  This  will 
include  the  rice  rat's  requirements  for 
space,  food,  water,  cover  or  shelter, 
reproduction  and  population  growth. 
Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  economic  and  other 
relevant  impacts  of  designating  a 
particular  area  as  critical  habitat  on  the 
basis  of  the  best  scientific  data 
available.  The  Service  will  be  seeking 
comments  and  data  from  the  public  as 
part  of  the  proposed  rule  for  designating 
critical  habitat  for  the  rice  rat 

Author 

The  primary  author  of  this  notice  is 
Dr.  Michael  M.  Bentzien  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  notice  is  the 
Endangered  Species  Act  (16  U.S.C  1531- 
1544). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Dated:  July  26, 1991. 
Richard  N.  Smith. 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  91-18222  Filed  7-31-91;  8:45  amJ 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parte  217  and  227 

[Docket  Na  S10775-1175] 

Sea  Turtle  Conservation;  Shrimp 
Trawling  Requiremente 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule. 

summary:  NMFS  proposes  to  impose  the 
present  May  1  through  August  31 
seasonal  sea  turtle  conservation 
requirements  for  shrimp  trawlers  off  the 
southeastern  U.S.  Atlantic  coastal  states 
for  the  September  1, 1991  through  April 
30, 1992  off  season.  Under  the  proposed 
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rule,  shrimp  trawlers  25  feet  (7.6  meters 
(m))  or  longer  in  length,  trawling  in 
offshore  waters  from  North  Carolina 
through  Florida  (NMFS  statistical  zones 
24-36)  would  have  to  use  NMFS- 
approved  turtle  excluder  devices  (TEDs) 
in  their  nets  during  the  1991-1992  off 
season,  and  shrimp  trawlers  of  all  sizes 
trawling  in  inshore  waters  and  vessels 
less  than  25  feet  (7.6  m)  in  length 
trawling  in  offshore  waters  would  either 
have  to  restrict  their  tow  times  to  90 
minutes  or  use  NMFS-approved  TEDs 
during  the  1991-1992  off  season.  Under 
the  present  regulations  these  restrictions 
apply  only  from  May  1  through  August 
31  of  each  year. 

This  rule  is  being  proposed  because  of 
a  signiHcant  risk  to  the  well-being  of 
endangered  and  threatened  sea  turtles 
because  of  the  seasonal  nature  of  the 
present  requirements.  The  intended 
effect  is  to  reduce  the  mortality  of  turtles 
taken  incidental  to  shrimp  trawl  fishing 
between  September  1, 1991  and  April  30, 
1992.  when  the  measures  to  conserve 
sea  turtles  would  otherwise  not  be  in 
effect  in  waters  off  North  Carolina 
through  the  Atlantic  coast  of  Florida. 
DATES:  Written  comments  will  be 
accepted  until  August  16, 1991. 
ADDRESSES:  Comments  on  this  rule 
should  be  addressed  to  Dr.  Nancy 
Foster,  Director,  Office  of  Protected 
Resources,  NMFS,  1335  East-West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Phil  Williams  (301-127-2322)  or  Charles 
Oravetz  (813-893-3366). 
SUPPLEMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered 
or  threatened  under  the  Endangered 
Species  Act  of  1973. 16  U.S.C.  1531  et 
seq.  (ESA).  Incidental  capture  by  shrimp 
trawlers  has  been  documented  for 
loggerhead.  Kemp's  ridley,  green, 
leatherback,  and  hawksbill  turtles  in 
coastal  waters  of  the  southeastern 
United  States  and  Gulf  of  Mexico. 
NMFS  estimated  that,  prior  to  1987, 
commercial  shrimp  trawlers  killed  at 
least  11,000  sea  turtles  annually  in 
waters  off  the  south  Atlantic  and  Gulf  of 
Mexico  states  (Henwood  and  Stuntz, 
1987).  A  more  recent  review  of  existing 
information  by  the  National  Academy  of 
Sciences  (NAS,  1990)  found  that  the 
NMFS  estimates  were  conservative,  and 
that  the  number  of  turtles  killed  by 
shrimp  trawlers  could  be  as  high  as 
55,000  each  year. 

NMFS  issued  regulations  on  June  29. 
1987  (52  FR  24244).  that  require  shrimp 
trawlers  to  comply  with  certain 
conservation  measures  to  reduce  sea 


turtle  mortalities.  Those  regulations, 
hereinafter  referred  to  as  the  sea  turtle 
conservation  regulations,  require  shrimp 
trawlers  to  use  NMFS-approved  TEDs  or 
restrict  their  tow  times  in  specific  areas 
at  certain  times  of  the  year.  These 
regulations  appear  in  50  CFR  parts  217, 
222,  and  227. 

Effect  of  Seasonal  Conservation 
Requirements  in  the  Atlantic  Area 

Since  the  sea  turtle  conservation 
regulations  have  been  in  effect,  evidence 
suggests  that  sea  turtle  mortalities 
associated  with  shrimp  trawling  have 
been  significantly  reduced.  The  current 
regulations,  however,  do  not  require  use 
of  TEDs  or  restrict  tow  times  at  all  times 
in  all  areas.  When  TEDs  or  restricted 
tow  times  are  not  used,  sea  turtle 
mortalities  are  likely  wherever  trawling 
activities  occur  and  sea  turtles  are 
present. 

The  current  sea  turtle  conservation 
regulations  require  vessels  25  feet  (7.6 
m)  or  longer  trawUng  for  shrimp  in 
offshore  Atlantic  waters  of  North 
Carolina,  South  Carolina,  Georgia,  and 
Florida  to  use  TEDs  from  May  1  through 
August  31.  Vessels  25  feet  (7.6  m)  or 
longer  trawling  for  shrimp  in  the  Cape 
Canaveral  Area  of  Florida  are  required 
to  use  TEDs  year-round.  For  Atlantic 
Area  inshore  waters,  vessels  are 
required  to  restrict  tow  times  to  90 
minutes  or  use  TEDs  from  May  1 
through  August  31  each  year. 

NMFS  recently  estimated  annual 
turtle  captures  and  mortalities  by  shrimp 
trawlers  under  the  existing  sea  turtle 
conservation  regulations  assuming  100 
percent  compliance  and  100  percent 
mortality  of  all  comatose  turtles 
recovered  (Henvvood.  et  al.,  1990). 
NMFS  estimates  that  in  the  Atlantic 
Area  offshore  fishery,  2,204  sea  turtles 
are  killed  annually  in  shrimp  trawls.  Of 
these,  2.126  are  estimated  to  be  killed  in 
shrimp  trawls  during  the  months  of 
September  through  April,  when  TEDs  or 
restricted  tow  times  are  not  required. 
NMFS  also  estimated  that  996  turtles  are 
killed  in  shrimp  trawls  in  inshore 
Atlantic  waters  under  the  90-minute  tow 
time  requirement  and  present 
seasonality  of  the  conservation 
requirements.  Thus,  assuming  100 
percent  compliance  with  the  regulations, 
and  100  percent  mortality  of  comatose 
tiu°tles  recovered,  an  estimated  3,200 
turtles  are  killed  annually  in  U.S. 
Atlantic  shrimp  trawl  fisheries  under 
implementation  of  the  cturent  sea  turtle 
conservation  regulations.  It  should  be 
noted,  however,  that  enforcement  of  the 
sea  turtle  conservation  regulations 
indicates  less  than  100  percent 
compliance. 


Studies  and  recent  events  show  a 
strong  correlation  between  sea  turtle 
mortahty  and  shrimp  and  other  bottoir 
trawling  effort  along  the  Atlantic  coast 
For  instance,  high  levels  of  ttu-tle 
strandings  in  the  fall  and  spring  when 
TEDs  or  restricted  tow  times  are  not 
required  have  consistently  been 
reported  from  North  Carolina,  South 
Carolina,  Georgia  and  Florida. 

Murphy  and  Hopkins-Murphy  (1989) 
found  that  the  total  number  of  sea  turtle 
strandings  in  South  Carolina  after  the 
opening  of  the  shrimping  season  was 
five  times  as  larger  than  the  number  of 
strandings  prior  to  the  opening  of  the 
season.  The  increase  in  the  number  of 
strandings  was  correlated  to  the  fishery, 
rather  than  to  yearly  and  seasonal 
fluctuations,  because  the  data  came 
from  openings  and  closings  on  different 
dates  in  different  years.  Although  this 
does  not  demonstrate  a  causal 
relationship,  the  correlation  of  large 
increases  in  strandings  after  the  opening 
of  the  shrimping  season  year  after  year 
strongly  suggests  that  shrimp  trawling  is 
responsible  for  the  increased  turtle 
mortality. 

Sea  turtle  stranding  data  from  North 
Carolina  also  show  a  pattern  that 
closely  tracks  the  State's  offshore  trawl 
fisheries.  Sea  turtle  strandings  increase 
in  summer  south  of  Cape  Hatteras 
(Cape)  when  the  shrimp  fleet  is  active 
(Street,  1987).  South  of  the  Cape,  88 
percent  of  the  strandings  during  1980- 
1986  occurred  in  areas  where  shrimp 
trawling  took  place  from  May  through 
September.  This  suggests  that  shrimp 
trawls  were  the  primary  Cause  of 
strandings. 

Between  October  1  and  December  31, 
1988, 171  dead  turtles  washed  ashore  in   . 
Georgia  and  Florida,  during  a  period  of 
heavy  shrimping  activity.  "iTiis  record 
number  of  strandings  led  to  NMFS' 
issuing  emergency  regulations  requiring 
the  use  of  TEDs  in  the  Atlantic  inshore 
and  offshore  waters  of  southern  Georgia 
and  Florida  in  statistical  zones  29  and  30 
(54  FR  7773,  Feb.  23, 1989).  At  that  time, 
record  numbers  of  Kemp's  ridley  turtles 
(70)  and  significant  numbers  of 
loggerhead  and  leatherback  turtles 
stranded  along  the  coastal  beaches. 
These  strandings  were  much  more 
numerous  than  in  the  same  area  in  1987. 
The  increased  number  of  strandings  was 
shown  to  coincide  with  an  increased 
level  of  shrimp  trawling  (Schroeder  and 
Malay,  1989). 

In  April  1991,  03  sea  turtles  were 
reported  stranded  in  Georgia  just  prior 
to  the  May  1  annual  start  of  the  Federal 
sea  turtle  conservation  requirements. 
Tliirty  strandings  were  reported  in 
Georgia  from  May  1-May  17,  and  most 


of  the  carcasses  were  in  an  a( 
state  of  decomposition,  indicc 
sea  turtles  died  prior  to  May ' 

Actions  by  Atlantic  States 

Florida,  Georgia,  and  South 
have  adopted  regulations  thai 
least  as  restrictive  as  the  Fedi 
turtle  conservation  regulation 
requires  TEDs  year-round  in  « 
waters  on  most  trawls,  and  G 
requires  use  of  TEDs  fi*om  Ap 
December  in  waters  south  of : 
latitude.  South  Carolina  regul 
patterned  after  Federal  regula 
except  that  TEDs  are  requirec 
inshore  areas  where  the  90-m 
time  would  apply  under  the  F 
requirements. 

Directors  of  the  State  resou 
management  agencies  in  Flori 
Georgia  and  South  Carolina  h 
repeatedly  requested  that  NM 
the  sea  turtle  conservation  rej 
to  expand  the  duration  of  the 
conservation  requirements.  Tl 
agencies,  which  enforce  State 
conservation  regulations,  hav 
requested  that  NMFS  expand 
conservation  measures  beyon 
1  to  August  31  annual  season. 

Proposed  Ride 

NMFS  proposes  to  require  t 
trawlers  with  vessels  25  feet  ( 
longer,  except  those  fishing  fo 
shrimp  or  royal  red  shrimp,  to 
NMFS-approved  TEDs  while  i 
from  September  1, 1991  throu( 
1992  in  the  offshore  Atlantic  / 
defined  in  the  sea  turtle  conse 
regulations.  Shrimp  trawlers  i 
waters  or  with  vessels  less  th; 
(7.6  m)  in  length  not  using  a  N 
approved  TED  in  each  net,  wc 
required  to  limit  each  tow  tim 
minutes  during  this  period  in  I 
Atlantic  Area.  The  restriction 
period  May  1  through  August 
year  would  be  unaffected  by  1 

NMFS  prepared  a  suppleme 
regulatory  impact  review  for  t 
proposed  rule  which  conclude 
adopted,  it  would  not  have  a  t 
economic  impact  on  the  Atlan 
commercial  shrimp  trawling  u 
Shrimpers  in  the  Atlantic  Arei 
currently  required  to  use  TED 
restricted  tow  times  under  the 
turtle  conservation  regulation 
May  1  through  August  31,  exci 
Cape  Canaveral  Area.  Thus  si 
already  have  the  necessary  ge 
purchased  and  installed  in  the 
and  they  are  familiar  with  the 
requirements  of  the  regulation 
the  proposed  regulation  wouk 
change  the  number  of  shrimp 
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Studies  and  recent  events  show  a 
strong  correlation  between  sea  turtle 
mortahty  and  shrimp  and  other  bottoir 
trawling  effort  along  the  Atlantic  coast 
For  instance,  high  levels  of  tiirtle 
strandings  in  the  fall  and  spring  when 
TEDs  or  restricted  tow  times  are  not 
required  have  consistently  been 
reported  from  North  Carolina,  South 
Carolina,  Georgia  and  Florida. 

Murphy  and  Hopkins-Murphy  (1989) 
found  that  the  total  number  of  sea  tiulle 
strandings  in  South  Carolina  after  the 
opening  of  the  shrimping  season  was 
five  times  as  larger  than  the  number  of 
strandings  prior  to  the  opening  of  the 
season.  The  increase  in  the  number  of 
strandings  was  correlated  to  the  Hshery. 
rather  than  to  yearly  and  seasonal 
fluctuations,  because  the  data  came 
from  openings  and  closings  on  different 
dates  in  different  years.  Although  this 
does  not  demonstrate  a  causal 
relationship,  the  correlation  of  large 
increases  in  strandings  after  the  opening 
of  the  shrimping  season  year  after  year 
strongly  suggests  that  shrimp  trawling  is 
responsible  for  the  increased  turtle 
mortality. 

Sea  turtle  stranding  data  from  North 
Carolina  also  show  a  pattern  that 
closely  tracks  the  State's  offshore  trawl 
fisheries.  Sea  turtle  strandings  increase 
in  summer  south  of  Cape  Hatteras 
(Cape)  when  the  shrimp  fleet  is  active 
(Street.  1987).  South  of  the  Cape,  88 
percent  of  the  strandings  during  1980- 
1988  occurred  in  areas  where  shrimp 
trawling  took  place  from  May  through 
September.  This  suggests  that  shrimp 
trawls  were  the  primary  Cause  of 
strandings. 

Between  October  1  and  December  31. 
1988, 171  dead  turtles  washed  ashore  in  . 
Georgia  and  Florida,  during  a  period  of 
heavy  shrimping  activity.  This  record 
number  of  strandings  led  to  NMFS' 
issuing  emergency  regulations  requiring 
the  use  of  TEDs  in  the  Atlantic  inshore 
and  offshore  waters  of  southern  Georgia 
ahd  Florida  in  statistical  zones  29  and  30 
(54  FR  7773,  Feb.  23, 1989).  At  that  time, 
record  numbers  of  Kemp's  ridley  tiu-tles 
(70)  and  significant  numbers  of 
loggerhead  and  leatherback  turtles 
stranded  along  the  coastal  beaches. 
These  strandings  were  much  more 
numerous  than  in  the  same  area  in  1987. 
The  increased  number  of  strandings  was 
shown  to  coincide  with  an  increased 
level  of  shrimp  trawling  (Schroeder  and 
Maley.  1989). 

In  April  1991,  93  sea  turtles  were 
reported  stranded  in  Georgia  just  prior 
to  the  May  1  annual  start  of  the  Federal 
sea  turtle  conservation  requirements. 
Hiirty  strandings  were  reported  in 
Georgia  from  May  1-May  17.  and  most 


of  the  carcasses  were  in  an  advanced 
state  of  decomposition,  indicating  the 
sea  turtles  died  prior  to  May  1. 

Actions  by  Atlantic  States 

Florida,  Georgia,  and  South  Carolina 
have  adopted  regulations  that  are  at 
least  as  restrictive  as  the  Federal  sea 
turtle  conservation  regulations.  Florida 
requires  TEDs  year-round  in  all  State 
waters  on  most  trawls,  and  Georgia 
requires  use  of  TEDs  &om  April  through 
December  in  waters  south  of  31*20'  N. 
latitude.  South  Carolina  regulations  are 
patterned  after  Federal  regulations, 
except  that  TEDs  are  required  in  certain 
inshore  areas  where  the  90-minute  tow 
time  would  apply  under  the  Federal 
requirements. 

Directors  of  the  State  resource 
management  agencies  in  Florida, 
Georgia  and  South  Carolina  have 
repeatedly  requested  that  NMFS  revise 
the  sea  turtle  conservation  regulations 
to  expand  the  duration  of  the 
conservation  requirements.  These 
agencies,  which  enforce  State  sea  turtle 
conservation  regulations,  have 
requested  that  NMFS  expand  the 
conservation  measures  beyond  the  May 
1  to  August  31  annual  season. 

Proposed  Rule 

NMFS  proposes  to  require  all  shrimp 
trawlers  with  vessels  25  feet  (7.6  m)  or 
longer,  except  those  fishing  for  rock 
shrimp  or  royal  red  shrimp,  to  use 
NMFS-approved  TEDs  while  shrimping 
from  September  1, 1991  through  April  30, 
1992  in  the  offshore  Atlantic  Area  as 
defmed  in  the  sea  turtle  conservation 
regulations.  Shrimp  trawlers  in  inshore 
waters  or  with  vessels  less  than  25  feet 
(7.6  m)  in  length  not  using  a  NMFS- 
approved  TED  in  each  net.  would  be 
required  to  limit  each  tow  time  to  90 
minutes  during  this  period  in  the 
Atiantic  Area.  The  restrictions  for  the 
period  May  1  through  August  31  of  each 
year  would  be  unaffected  by  this  rule. 

NMFS  prepared  a  supplemental 
regulatory  impact  review  for  this 
proposed  rule  which  concluded  that,  if 
adopted,  it  would  not  have  a  significant 
economic  impact  on  the  Atiantic 
commercial  shrimp  trawling  industry. 
Shrimpers  in  the  Atiantic  Area  are 
currently  required  to  use  TEDs  or 
restricted  tow  times  under  the  1987  sea 
turtie  conservation  regulations  from 
May  1  through  August  31,  except  in  the 
Cape  Canaveral  Area.  Thus  shrimpers 
already  have  the  necessary  gear 
purchased  and  installed  in  their  nets, 
and  they  are  familiar  with  the 
requirements  of  the  regulations.  Further 
the  proposed  regulation  would  not 
change  the  number  of  shrimp  trawlers 


affected  by  these  conservation 
requirements. 

Because  shrimpers  required  to  use 
TEDs  under  the  current  regulations  have 
already  purchased  them,  the  only 
additional  associated  costs  will  be 
replacement  of  used  TEDs  and  any  loss 
in  shrimp  catch  resulting  from  TED  use. 
NMFS  has  assumed  that  the  TEDs  may 
be  used  for  two  years  (NMFS,  1987a). 
The  two  year  life  takes  into 
consideration  the  probability  of  losing  a 
net  and  hence  a  TED  when  it  is  still 
serviceable.  It  also  takes  into  account 
TED  repair  cost. 

Thus,  the  costs  to  shrimpers  of  this 
proposed  action  will  likely  increase 
somewhat  because  of  the  cost 
associated  with  replacing  TEDs  that  *vill 
be  used  year  round  rather  than  from 
only  May  1  through  August  31.  NMFS 
has  estimated  that  approximately  10,695 
TEDs  (including  spares)  are  used  by 
2,992  shrimp  trawlers  in  the  Atlantic 
Area  under  the  current  regulations 
(NMFS.  1987a).  NMFS  has  estimated 
that  the  increase  in  annual  operating 
costs  to  shrimp  trawlers  to  install  and 
use  TEDs  is  between  .1  and  18.2  percent, 
with  the  largest  percentage  increases 
being  borne  by  sniall  trawlers  with 
relatively  low  operating  costs. 

Changes  in  shrimp  catch  by  individual 
shrimpers  are  difficult  to  predict.  They 
are  affected  by  the  type  of  TED  used, 
season  fished,  area  Hshed.  and  the  skill 
of  the  fisher.  In  promulgating  the  1987 
sea  txulle  conservation  regulations. 
NMFS  estimated  a  range  in  catch  loss 
by  shrimp  trawlers  of  zero  to  5  percent. 
This  was  based  on  extensive  testing  of 
the  NMFS  TED  and  limited  testing  of 
other  TEDs. 

NMFS  estimated  that  the  annual  gross 
revenue  for  a  shrimp  trawler  was 
between  $25,414  and  $173,072.  A  5 
percent  loss  in  shrimp  catch  would 
result  in  a  loss  in  annual  gross  revenue 
ranging  from  $1,271  to  $8,654  (NMFS, 
1987a).  Recentiy  NMFS  completed  a 
study  in  cooperation  with  the  shrimp 
industry  to  determine  the  impacts  of 
using  a  NMFS-approved  TED  on 
commercial  shrimp  trawlers  operating  in 
die  U.S.  Atiantic  and  Gulf  of  Mexico. 
The  results  of  this  study  will  be  used  in 
a  comprehensive  economic  analysis  of 
the  impact  of  TEDs  on  the  shrimp 
industry.  However,  the  results  of 
comparisons  of  standard  and  TED- 
equipped  nets  demonstrated  a  0.7 
percent  loss  by  the  TED-equipped  nets 
(Renaud,  et  al.,  1990).  thereby  lowering 
the  annual  1967  estimated  loss  in 
revenue  by  over  80  percent 

NMFS  is  prepared  to  find  that  the 
present  situation  poses  a  significant  risk 
to  the  well-being  of  endangered  and 


threatened  sea  turtles  in  the  waters  of 

the  Atiantic  Area,  and  those 
participating  in  the  fishery  already  use 
NMFS-approved  TEDs,  and  d»ey  will  not 
have  to  purchase  new  TEDs  in  order  to 
comply,  that  there  is  good  cause  to  make 
this  rule  effective  as  of  September  1 
without  a  30-day  delay  in  effective  date 
as  is  otherwise  required  under  section 
553(d)  of  the  Administrative  Procedure 
Act 

Future  Acdons  By  NMFS 

NMFS  is  considering  the  proposal  of 
two  sets  of  regulations  to  amend  the  sea 
txulle  conservation  regulations.  The  first 
would  make  revisions  in  order  to 
facihtate  enforcement.  The  second 
would  expand  the  conservation 
requirements  and  impose  additional 
ones.  In  the  context  of  the  second. 
NMFS  is  considering  making  the  May  1 
through  August  31  seasonal 
requirements  in  the  Atlantic  Area 
applicable  year  round  rather  than  just 
for  the  September  1. 1991  timsugh  April 
30, 1992  period  here  proposed.  'The 
reason  NMFS  did  not  here  propose  year 
round  applicability  was  that  the  need 
for  a  September  1, 1991  effective  dale 
did  not  allow  for  a  long  public  comment 
period.  It  is  NMFS'  intention  to  allow 
significant  periods  fat  public  comment 
on  its  future  sea  turtie  conservation 
regulatory  actions. 

Qassifkatioa 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  major 
rule  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
The  basic  regulations  which  this  rule 
would  amend  were  determined  not  to  be 
major. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  extends  for  the  1991-1992  off  season 
the  May  1  through  August  31  seasonal 
requirement  for  TEDs  and  restricted  tow 
times.  The  net  effect  is  to  reduce  the 
incidental  capture  and  mortality  of  sea 
turtles  associated  with  shrimp  trawling. 
The  costs  of  implementing  these 
provisions  are  considered  minor  in 
relation  to  the  costs  that  were  discussed 
in  the  regulatory  impact  review/ 
regulatory  flexibility  analysis  of  the  sea 
turtie  conservation  regulations  (NMFS, 
1987a).  Consequentiy,  a  regulatory 
flexibiUty  analysis  was  not  prepared  for 
this  proposed  rule. 

An  environmental  impact  statement 
(EIS)  (NMFS,  1978)  prepared  for  die 
listing  of  three  species  of  sea  turtles,  the 
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green.  loggerhead,  and  olive  ridley,  also 
addressed  the  development  of  gear  and 
procedures  to  reduce  the  incidental  take 
and  mortality  of  sea  turtles  in  shrimp 
trawls.  An  environmental  assessment 
that  described  a  voluntary  program  to 
encourage  the  use  of  TEDs  was 
prepared  in  1983.  A  supplemental  EIS 
covering  the  mandatory  TEO  and  tow- 
time  requirements  was  prepared  in  1987 
(NMFS,  1987b).  This  rule  would  extend 
the  requirements  for  TED  use  and 
restricted  tow  times  in  the  southeastern 
AtlanUc  Area  for  the  1991-1992  off 
season  and  will  not  result  in  a 
signiHcant  change  in  the  environmental 
impact  statements  previously  prepared 
for  the  TED  requirements  and,  thus,  is 
categorically  excluded  by  NOAA 
Directive  02-10  from  the  requirement  to 
prepare  an  environmental  assessment. 

In  the  fmal  rule  that  implemented  the 
sea  turtle  conservation  regulations  (52 
FR  24244.  June  29. 1987),  NOAA 
concluded  that  to  the  maximum  extent 
practicable,  the  regulations  were 
consistent  with  the  coastal  zone 
management  programs  of  each  of  the 
southeastern  states  that  has  an 
approved  program  under  the  Coastal 
Zone  Management  Act.  Since  this  rule,  if 
adopted,  does  not  directly  affect  the 
coastal  zone  in  a  manner  not  already 
fully  evaluated  in  the  initial  consistency 
determination,  a  new  consistency 
determination  is  not  required.  Neither 
this  rule  nor  the  ESA  precludes  any 
state  from  adopting  more  stringent  sea 
turtle  protection  measures. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12812. 
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For  the  reasons  set  forth  in  the 
preamble,  50  CFR  parts  217  and  227  are 
proposed  to  be  amended  as  follows: 

PART  217-GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1521-1543:  and  16 
V.S.C.  74Zaetseq. 

S  217.12    [Anwnd«d] 

2.  In  5  217.12.  in  the  defmition  for 
"Atlantic  Area",  the  phrase  "36'33'00.8' 
N.  latitude  (North  Carolina  or  Virginia 
border)"  is  revised  to  read  "36*33'00.8" 
N.  latitude  (North  Carolina/Virginia 
border)." 


PART  227-THREATENED  FISH  AND 
WILOUFE 

3.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  2531  et  seq. 

4.  In  fi  227.72,  Maps  1  through  4  are 
removed;  and  paragraphs  (e)(2)(i), 
(e)(3)(i),  and  (e)(3)(ii)  and  Tables  1  and  2 
are  revised  to  read  as  follows: 

9227.72    Exception*  to  prohibitions. 

(e)  *  •  • 
(2) 

(i)  Except  as  provided  in  paragraphs 
(e)(2)(ii).  (e)(2)(iii),  and  (e)(2)(iv)  of  this 
section,  a  qualified  turtle  excluder 
device  (TED)  must  be  carried  and  used 
in  each  net  during  trawling  by  a  shrimp 
trawler  25  feet  (7.8  meters)  or  longer  in 
length  fishing  for  white,  brown,  pink,  or 
seabob  shrimp  (or  for  rock  shrimp  in  the 
Gulf  of  Mexico)  in  areas  and  during 
periods  as  follows  (see  Table  1  for  a 
summary  of  the  requirements): 

(A)  Atlantic  Ocean: 

(1)  Canaveral  Area,  offshore — all 
year. 

(2)  Atlantic  Area,  offshore — 
September  1, 1991  through  April  30, 1992; 
May  1  through  August  31,  each  year. 

(B)  Gulf  of  Mexico: 

(7)  Southwest  Florida  Area,  offshore — 
all  year. 

[2]  Gulf  Area,  offshore — March  1 
through  November  30,  each  year. 
•        *        •        *        • 

(3)  •  *  * 

(i)  Except  for  a  shrimp  trawler 
carrying  and  using  a  qualified  TED  in 
each  net  during  trawling,  a  shrimp 
trawler,  regarcSess  of  length,  fishing  for 
white,  brown,  pink,  or  seabob  shrimp  (or 
rock  shrimp  in  or  from  the  Gulf  or 
Southwest  Florida  Areas)  must  limit 
each  tow  time  to  90  minutes  in  areas 
and  during  periods  as  follows  (see  Table 
2  for  a  summary  of  the  requirements): 

(A)  Atlantic  Ocean: 

[1]  Canaveral  Area,  inshore — all  year. 

(2)  Atlantic  Area,  inshore — September 
1, 1991  through  April  30, 1992;  May  1 
through  August  31,  each  year. 

(B)  Gulf  of  Mexico: 

(1)  Southwest  Florida  Area,  inshore — 
all  year. 

[2]  Gulf  Area  inshore — March  1 
through  November  30,  each  year. 

(ii)  Except  for  a  shrimp  trawler 
carrying  and  using  a  qualified  TED  in 
each  net  during  trawling,  a  shrimp 
trawler  less  than  25  feet  (7.6  meters)  in 
length  fishing  for  white,  brown,  pink,  or 
seabob  shrimp  must  Umit  each  tow  time 
to  90  minutes  in  areas  and  during 


periods  as  follows  (see  Tabic 
summary  of  the  requirementi 

(A)  Atlantic  Ocean: 

(/)  Canaveral  Area,  offsho 
year. 

(2)  Atlantic  Area,  offshore- 
September  1, 1991  through  A] 
May  1  through  August  31.  eac 

(B)  Gulf  of  Mexico: 

[1]  Southwest  Florida  Ares 
all  year. 

[2]  Gulf  Area,  offshore— M 
through  November  30,  each  y 
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Feet  (7.6  meters)  or 
Length 


Aim 


AUanttc  Ocwn: 
Canav«ril  ATM— oHshora., 
AMnic  AiM-oHatiora 


JMI 


S«p 


liursday,  August  1.  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56.  No.  148  /  ThursJay.  August  1.  1991  /  Propo»ed  Rulea 36757 


eries  Service.  1987a. 
:t  review  and  regulatory 
is  for  regulations  which 
f  turtle  excluder  devices 
:on8erve  sea  turtles.  24 
plement  to  the  final 
:ipact  statement  on 
:ting  the  green  turtle, 
jrtle,  and  paclflc  ridley 
!he  Endangered  Species 
■egulatory  impact  review 
exibility  analysis  for 
h  require  the  use  of 
evices  by  shrimpers  to 
ties.  February  1987. 
eries  Service.  1987b. 
t  to  the  fmal 
npact  statement  on 
:ting  the  green  turtle, 
iirtle,  and  pacific  ridley 
the  Endangered  Species 
1987. 

leries  Service.  1978.  Final 
npact  statement  on 
cting  the  green  turtle 
5/  loggerhead  sea  turtle 
I,  and  pacific  ridley  sea 
'lys  olivacea)  under  the 
cies  Act  of  1973. 144  pp. 

CJl.  Maley.  1989. 1988 
ndings  of  marine  turtles 
ast  Florida  and  Georgia 
61  in  Proceedings  of  the 
orkshop  on  Sea  Turtle 
d  Biology  held  7-11 
t  Jekyll  Island,  (Georgia, 
T.H.  Richardson,  corap. 
S-SEFC:-232.  Miami, 
'isheries  Center,  National 
I  Service. 

valuation  of  Reported 
dings  and  Shrimp  Trawl 
larolina.  Report  No.  168. 
1  of  Marine  Fisheries, 
department  of  Natural 
lommunity  Development. 

50  CFR  Parts  217  and 

1  threatened  species, 
Marine  mammals, 

1. 

1  tor  for  Fisheries. 

set  forth  in  the 
parts  217  and  227  are 
lended  as  follows: 

:ral  provisions 

citation  for  part  217 

as  follows: 

Z.  1521-1543:  and  16 


the  definition  for 
lie  phrase  "36'33'00.8' 
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PART  227-THREATENED  RSH  AND 
WILOUFE 

3.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  2531  et  seq. 

4.  In  9  227.72,  Maps  1  through  4  are 
removed;  and  paragraphs  (e)(2](i), 
(e](3)(i),  and  (e)(3)(ii)  and  Tables  1  and  2 
are  revised  to  read  as  follows: 

9227.72    Exceptions  to  prohibitions. 

(el  *  •  * 
(2) 

(i)  Except  as  provided  in  paragraphs 
(e)(2)(ii).  {e)(2)(iii).  and  (e)(2)(iv)  of  this 
section,  a  qualified  turtle  excluder 
device  (TED)  must  be  carried  and  used 
in  each  net  during  trawling  by  a  shrimp 
trawler  25  feet  (7.6  meters)  or  longer  in 
length  fishing  for  white,  brown,  pink,  or 
seabob  shrimp  (or  for  rock  shrimp  in  the 
Gulf  of  Mexico)  in  areas  and  during 
periods  as  follows  (see  Table  1  for  a 
summary  of  the  requirements): 

(A)  Atlantic  Ocean: 

[1]  Canaveral  Area,  offshore — all 
year. 

[2)  Atlantic  Area,  offshore — 
September  1, 1991  through  April  30, 1992; 
May  1  through  August  31.  each  year. 

(B)  Gulf  of  Mexico: 

(7)  Southwest  Florida  Area,  offshore — 
all  year. 

[2]  Gulf  Area,  offshore — March  1 
through  November  30,  each  year. 

(3)  •  *  * 

(i)  Except  for  a  shrimp  trawler 
carrying  and  using  a  qualified  TED  in 
each  net  during  trawling,  a  shrimp 
trawler,  regardless  of  length,  fishing  for 
white,  brown,  pink,  or  seabob  shrimp  (or 
rock  shrimp  in  or  from  the  Gulf  or 
Southwest  Florida  Areas)  must  limit 
each  tow  time  to  90  minutes  in  areas 
and  during  periods  as  follows  (see  Table 
2  for  a  summary  of  the  requirements): 

(A)  Atlantic  Ocean: 

[1]  Canaveral  Area,  inshore — all  year. 

[2]  Atlantic  Area,  inshore — September 
1, 1991  through  April  30, 1992;  May  1 
through  August  31,  each  year. 

(B)  Gulf  of  Mexico: 

(/)  Southwest  Florida  Area,  inshore — 
all  year. 

(2)  Gulf  Area  inshore — March  1 
through  November  30,  each  year. 

(ii)  Except  for  a  shrimp  trawler 
carrying  and  using  a  qualified  TED  in 
each  net  during  trawling,  a  shrimp 
trawler  less  than  25  feet  (7.6  meters)  in 
length  fishing  for  white,  brown,  pink,  or 
seabob  shrimp  must  limit  each  tow  time 
to  90  minutes  in  areas  and  during 


periods  as  follows  (see  Table  2  for  a 
summary  of  the  requirements): 

(A)  Atlantic  Ocean: 

[1]  Canaveral  Area,  offshore— all 
year. 

(2)  Atlantic  Area,  offshore — 
September  1, 1991  through  April  30. 1992; 
May  1  through  August  31.  each  year. 

(B)  Gulf  of  Mexico: 

[1]  Southwest  Florida  Area,  offshore- 
all  year. 

(2)  Gulf  Area,  offshore— March  1 
through  November  30,  each  year. 


Table  1.— Waters  Where  TEDs  Are 
Required  on  Shrimp  Trawlers  25 
Feet  (7.6  meters)  or  Lxmger  in 
Length 


Aim 


Adantk:  OcMn: 
Cangvaral  Area— o««hors._.. 
AMrac  AfBft— ottsftor* 


Sanon 


Al' 

SmL  1.  1991-A«r. 
30. 1902;  May 
1-Aug.31.Mcit 


Table  1.— Waters  Where  TEDs  Are 
Required  on  Shrimp  Trawlers  25 
Feet  (7.6  meters)  or  Longer  in 
Length— Continued 


ATM 


GuH  of  M«)dco: 
SouttMvwt  Bofkte  Area— off- 


GuN  Araa— offstaia. 


All] 

Mar.  1-No*.  30. 


Table  2.— 90-minute  Tow  Times  >- 
Continued 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  njlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

July  28. 1991. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(8),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  nimiber  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250.  (202)  447- 
21ia 

Revision 

•  Farmers  Home  Administration 

7  CFR 1942-K,  Emergency  Community 

Water  Assistance  Grants 
FmHA  1942-31 
On  occasion 
State  or  local  governments;  Non-profit 

institutions;  Small  businesses  or 

organizations;  1,470  responses;  2,940 

hours 
Jack  Holston  (202)  382-9736 

New  Collection 

•  Agricultural  Research  Service 


Record  of  Shipment/Release  of  Exotic 
Microorganisms  for  Biological  Control 

AD-944  and  -€44A 

On  occasion 

State  or  local  governments;  Federal 
agencies  or  employees;  420  responses; 
105  hours 

Jack  R.  Coulson  (301)  344-1748 

Extension 

•  Agricultural  Marketing  Service 
Navel  Oranges  Grown  in  Arizona  and 

Designated  Parts  of  California — M.O. 

No.  907 
Recordkeeping;  On  occasion;  Weekly; 

Annually;  Daily 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 

210,486  responses;  25,232  hours 
Beatriz  Rodriguez  (202)  475-3861 

Existing 

•  Food  and  Nutrition  Service 

State  Options  Contract  (SOC)  Program 
Recordkeeping;  On  occasion;  Annually 
State  or  local  governments;  20 

responses;  40  hours 
Ron  Johnson  (703)  756-3888 

Donald  E.  Hulcher, 

Deputy  Departmental  Clearance  Officer. 

[FR  Doc  91-18209  Filed  7-31-01;  8:45  am) 
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Federal  Grain  Inspection  Service 

Designation  of  Denver  Grain 
Inspection,  Inc.  (Denver) 

agency:  Federal  Grain  Inspection 

Service,  USDA. 

action;  Notice. 

summary:  The  Service  announces  the 
designation  of  Denver  Grain  Inspection. 
Inc.,  dba  Denver  Grain  Inspection 
(Denver),  to  provide  official  services 
under  the  United  States  Grain  Standards 
Act  as  amended  (Act). 

EFFECTIVE  DATE:  September  1. 1991. 
ADDRESSES:  Homer  E.  Duim,  Chief, 
Review  Branch.  Compliance  Division, 
FGIS.  USDA.  room  1647  South  Building. 
P.O.  Box  96454.  Washington.  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT 

Homer  E.  Dunn,  telephone  202-447-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 


determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  March  8 1991,  Federal  Register 
(56  FR  9933).  the  Service  announced  that 
the  designation  of  Hutchings,  Inc..  dba 
Denver  Grain  Inspection  (Denver)  will 
terminate  on  August  31, 1991,  and  asked 
persons  interested  in  providing  official 
services  within  the  specified  geographic 
area  to  submit  an  application  for 
designation.  Applications  were  to  be 
postmarked  by  April  8, 1991. 

Randy  J.  McCormick,  proposing  to 
incorporate  as  Denver  Grain  Inspection, 
Inc.  and  do  business  as  Denver  Grain 
Inspection,  the  only  applicant,  applied 
for  the  entire  Denver  area  as  described 
in  the  March  8  Federal  Register. 

The  Service  named  and  requested 
comments  on  the  applicant  for 
designation  in  the  May  1, 1991,  Federal 
Register  (56  FR  19978).  Comments  were 
to  be  postmarked  by  June  17, 1991.  The 
Service  received  three  favorable 
comments  from  grain  firms  in  the 
Denver  geographic  area  by  that 
deadline. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act, 
and  according  to  section  7(f)(1)(B), 
determined  that  Denver  Grain 
Inspection.  Inc.,  is  able  to  provide 
official  services  in  the  geographic  area 
for  which  they  applied. 

Effective  September  1, 1991,  and 
terminating  August  31, 1994,  Denver 
Grain  Inspection,  Inc.,  is  designated  to 
provide  official  grain  inspection  services 
in  the  geographic  area  specified  in  the 
March  8  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Denver  at  317- 
289-1206. 

Authority:  Pub.  L  94-582, 90  Stat.  2867,  as 
amended  (7  U.S.C  71  et  seq.) 

Dated:  July  22. 1991. 

J.  T.  AbsUer. 

Director,  Compliance  Division. 

[FR  Doc  91-18097  Filed  7-31-91;  M5  am] 
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Request  for  Comments  on 
Designation  Applicants  In  t 
Geograplilc  Areas  Current! 
to  the  Idaho  (ID)  and  Lewis 
Agencies,  and  the  State  of 

agency:  Federal  Grain  Inspi 
Service,  USDA. 
action:  Notice. 

summary:  The  Service  requi 
interested  persons  to  submit 
on  the  applicants  for  design: 
provide  official  services  in  tl 
geographic  areas  currently  a 
Idaho  Grain  Inspection  Serv 
(Idaho).  Lewiston  Grain  Ins; 
Service,  Inc.  (Lewiston),  and 
Department  of  Agriculture  (1 
DATES:  Comments  must  be  p 
on  or  before  September  16, 1 
ADDRESSES:  Comments  mus 
submitted  in  writing  to  Hom 
Chief.  Review  Branch.  Comj: 
Division,  FGIS.  USDA.  room 
Building,  P.O.  Box  96454,  Wj 
DC  20090-6454.  SprintMail  u 
respond  to  (HDUNN/FGIS/ 
USDA).Telecopier  users  ma; 
responses  to  the  automatic  t 
machine  at  202-447-4628,  atti 
Homer  E.  Dunn.  All  commer 
will  be  made  available  for  p 
inspection  at  the  above  addb 
at  1400  Independence  Aveni 
during  regular  business  houi 
1.27(b)). 

FOR  FURTHER  INFORMATION  < 

Homer  E.  Dunn,  telephone  2( 
SUPPLEMENTARY  INFORMATK 

This  action  has  been  revie 
determined  not  to  be  a  rule  ( 
as  defined  in  Executive  Ordi 
Departmental  Regulation  15' 
therefore,  the  Executive  Ord 
Departmental  Regulation  do 
this  action. 

In  the  May  30, 1991,  Feder 
(56  FR  24366),  the  Service  as 
interested  in  providing  offici 
within  the  Idaho,  Lewiston.  i 
geographic  areas  to  submit  i 
application  for  designation. . 
were  to  be  postmarked  by  Ji 
Idaho.  Lewiston.  and  Utah,  t 
applicants,  each  applied  for 
area  currently  assigned  to  th 

The  Service  is  publishing  \ 
to  provide  interested  person 
opportunity  to  present  comn 
concerning  the  applicants  fo 
designation.  Commenters  ar 
encouraged  to  submit  reasor 
pertinent  data  for  support  ot 
to  the  designation  of  these  a 
All  comments  must  be  subm 
Compliance  Division  at  the  i 
address. 


JMI 
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determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  March  8 1991,  Federal  Register 
(56  FR  9933),  the  Service  announced  that 
the  designation  of  Hutchings,  Inc..  dba 
Denver  Grain  Inspection  (Denver)  will 
terminate  on  August  31. 1991.  and  asked 
persons  interested  in  providing  official 
services  within  the  specified  geographic 
area  to  submit  an  application  for 
designation.  Applications  were  to  be 
postmarked  by  April  8, 1991. 

Randy  J.  McCormick,  proposing  to 
incorporate  as  Denver  Grain  Inspection, 
Inc.  and  do  business  as  Denver  Grain 
Inspection,  the  only  applicant,  applied 
for  the  entire  Denver  area  as  described 
in  the  March  8  Federal  Register. 

The  Service  named  and  requested 
comments  on  the  applicant  for 
designation  in  the  May  1, 1991,  Federal 
Register  (56  FR  19978).  Comments  were 
to  be  postmarked  by  June  17, 1991.  The 
Service  received  three  favorable 
comments  from  grain  firms  in  the 
Denver  geographic  area  by  that 
deadline. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act; 
and  according  to  section  7(f)(1)(B), 
determined  that  Denver  Grain 
Inspection.  Inc..  is  able  to  provide 
official  services  in  the  geographic  area 
for  which  they  applied. 

Effective  September  1, 1991,  and 
terminating  August  31, 1994,  Denver 
Grain  Inspection,  Inc.,  is  designated  to 
provide  official  grain  inspection  services 
in  the  geographic  area  specified  in  the 
March  8  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Denver  at  317- 
289-1206. 

Authority:  Pub.  L  94-582, 90  Stat.  2867.  as 
amended  (7  U.S.C  71  et  seq.) 

Dated:  July  22. 1991.  I 

|.  T.  AbsUer, 

Director,  Compliance  Division. 

[FR  Doc  91-18097  Filed  7-31-91:  &45  am) 
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Request  for  Comments  on  the 
Designation  Applicants  In  the 
Geographic  Areas  Currently  Assigned 
to  the  Idaho  (ID)  and  Lewlston  (ID) 
Agencies,  and  the  State  of  Utah  (UT) 

agency:  Federal  Grain  Inspection  . 
Service.  USDA. 
action:  Notice. 

summary:  The  Service  requests 
interested  persons  to  submit  comments 
on  the  applicants  for  designation  to 
provide  official  services  in  the 
geographic  areas  currently  assigned  to 
Idaho  Grain  Inspection  Service,  In& 
(Idaho),  Lewiston  Grain  Inspection 
Service,  Inc.  (Lewiston),  and  the  Utah 
Department  of  Agriculture  (Utah). 
DATES:  Comments  must  be  postmarked 
on  or  before  September  16, 1991. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn. 
Chief.  Review  Branch.  Compliance 
Division,  FGIS.  USDA.  room  1647  South 
Building.  P.O.  Box  96454,  Washington, 
DC  20090-6454.  SprintMail  users  may 
respond  to  (HDUNN/FGIS/ 
USDA).Telecopier  users  may  send 
responses  to  the  automatic  telecopier 
machine  at  202-447-4628,  attention: 
Homer  E.  Dunn.  All  comments  received 
will  be  made  available  for  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue.  SW.. 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT 
Homer  E.  Dunn,  telephone  202-447-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  May  30, 1991,  Federal  Register 
(56  FR  24366),  the  Service  asked  persons 
interested  in  providing  official  services 
within  the  Idaho,  Lewiston,  and  Utah 
geographic  areas  to  submit  an 
application  for  designation.  Applications 
were  to  be  postmarked  by  July  1. 1991. 
Idaho.  Lewiston,  and  Utah,  the  only 
applicants,  each  applied  for  the  entire 
area  currenUy  assigned  to  them. 

The  Service  is  publishing  this  notice 
to  provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Comphance  Division  at  the  above 
address. 


Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  The  Service  will 
publish  notice  of  the  final  decision  in  the 
Federal  Register,  and  the  Service  will 
send  the  appUcants  written  notification 
of  the  decision. 

Authority:  Pub.  L  94-682, 90  SUt.  2867.  as 
amended  (7  U.S.C.  71  et  »eq.] 

Dated:  July  22. 1991. 
).  T.  Abshier. 

Director,  Compliance  Division. 
[FR  Doc.  91-18094  Filed  7-31-91;  8:45  am] 
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Request  for  Comments  on  tfte 
Applicants  for  Designation  to  Provlds 
Official  Services  In  Portions  of  Illinois 
(IL)  and  Indiana  (IN) 

aobncy:  Federal  Grain  Inspection 
Service,  USDA. 
ACnON:  Notice. 

SUMMARY:  The  Service  requests 
interested  persons  to  submit  comments 
on  the  applicants  for  designation  to 
provide  official  services  in  portions  of 
niinbis  and  Indiana. 
DATES:  Comments  must  be  postmarked 
on  or  before  September  16, 1991. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn, 
Chief,  Review  Branch,  Compliance 
Division.  FGIS,  USDA,  room  1647  South 
Building,  P.O.  Box  96454.  Washington, 
DC  20090-6454.  SprintMail  users  may 
respond  to  (HDUNN/FGIS/ 
USDAJ.Telecopier  users  may  send 
responses  to  the  automatic  telecopier 
machine  at  202-447-4628,  attention: 
Homer  E.  Dunn.  All  comments  received 
will  be  made  available  for  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue,  SW., 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-447-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  May  30. 1991.  Federal  Register 
(56  FR  24366),  the  Service  asked  persons 
interested  in  providing  official  services 
within  portions  of  Illinois  and  Indiana  to 
submit  an  application  for  designation. 
Applications  were  to  be  postmarked  by 
July  1. 1991.  There  were  three 
applicants;  Schneider  Inspection 
Service,  Inc.  (Schneider],  Eastern  Iowa 
Grain  Inspection  and  Weighing  Service. 


Inc.  (Eastern  Iowa),  and  Kankakee  Grain 
Inspection,  Inc.  (Kankakee).  Schneider 
and  Kankakee  applied  for  the  entire 
available  area  and  Eastern  Iowa  applied 
for  all  or  any  portion  of  the  area.  Each  is 
a  neighboring  official  agency. 

The  Service  is  publishing  this  notice 
to  provide  interested  persons  the 
opportimity  to  present  comments 
concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  conunents  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  The  Service  will 
publish  notice  of  the  final  decision  in  the 
Federal  Register,  and  the  Service  will 
send  the  applicants  written  notification 
of  the  decision. 

Authority:  Pub.  L  94-582. 90  Stat  2867,  as 
amended  (7  U.S.C  71  •(  seq.) 

Dated:  July  22, 1991. 
).T.  Abshier, 

Director,  Compliance  Division. 
[FR  Doc.  91-16095  Filed  7-31-91;  &-48  am] 
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Designation  of  Esst  Indiana  (IN)  arid 
the  State  of  Kansas  (KS) 

AOSNCY:  Federal  Grain  Inspection 

Service,  USDA. 

ACTION:  Notice.  

summary:  The  Service  announces  the 
designation  of  East  Indiana  Grain 
Inspection,  Inc.  (East  Indiana),  and  the 
Kansas  State  Grain  Inspection 
Department  (Kansas),  to  provide  official 
grain  inspection  services  under  the 
United  States  Grain  Standards  Act,  as 
amended  (Act). 
EFFECTIVE  DATE:  September  1, 1991. 

addresses:  Homer  E.  Dunn,  Chief. 
Review  Branch,  Comphance  Division. 
FGIS,  USDA,  room  1647  South  Building. 
P.O.  Box  96454.  Washington.  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-447-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  March  8, 1991,  Federal  Register 
(56  FR  9933),  the  Service  announced  that 
the  designations  of  East  Indiana  and 
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Kansas  will  terminate  on  August  31, 
1991,  and  asked  persons  interested  in 
providing  official  services  within  a 
specified  geographic  area  to  submit  an 
application  for  designation.  Applications 
were  to  be  postmarked  by  April  8, 1991. 

East  Indiana  and  Kansas,  the  only 
applicants,  each  applied  for  the  entire 
area  currently  assigned  to  them. 

The  Service  named  and  requested 
comments  on  the  applicants  for 
designation  in  the  May  1, 1991,  Federal 
Register  (56  FR  19978).  Comments  were 
to  be  postmarked  by  June  17, 1991.  The 
Service  received  two  comments  on 
Kansas;  one  from  a  trade  group  pleased 
with  the  service  provided  by  Kansas, 
and  one  from  a  grain  firm  expressing 
concern  with  the  level  of  Kansas' 
inspection  fees.  The  Service  received 
one  comment  on  East  Indiana,  from  a 
grain  firm  expressing  concern  over  the 
timeliness  of  service. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act; 
and  according  to  section  7(f)(1)(B), 
determined  that  East  Indiana  and 
Kansas  are  able  to  pro\nde  official 
services  in  the  geographic  areas  for 
which  they  applied. 

Effective  September  1. 1991,  and 
terminating  August  31, 1994,  East 
Indiana  and  Kansas  are  designated  to 
provide  official  grain  inspection  services 
in  the  geographic  areas  specified  in  the 
March  8  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  East  Indiana  at 
317-289-1206  and  Kansas  at  913-296-3451. 

Authority:  Pub.  L  94-582,  90  Stat.  2867,  as 
amended  (7  U.S.C.  71  et  seq] 

Dated:  July  22, 1991. 
1. 1.  Abshier. 

Director,  Compliance  Division. 

[FR  Doc.  91-18098  Filed  7-31-^91:  8:45  amj 
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Cancellation  of  the  Grand  Forks  (ND) 
Agency's  Designation  and  Request  for 
Designation  Applications 

aqency:  Federal  Grain  Inspection 
Service,  USDA 


ACnON:  Notice. 


summary:  Robert  J.  Bohlman  dba  Grand 
Forks  Grain  Inspection  Department 
(Grand  Forks)  asked  the  Service  to 
cancel  his  designation.  eHective  January 
31, 1992.  The  Service  asks  persons 
interested  in  providing  official  services 
in  the  geographic  area  presently 
assigned  to  Grand  Forks  to  submit  an 
application  for  designation. 


DATES:  Applications  must  be 
postmarked  on  or  before  September  3, 
1991. 

ADDRESSES:  Applications  must  be 
submitted  to  Homer  E.  Dunn,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS.  USDA  room  1647  South  Building, 
P.O.  Box  96454,  Washington.  DC  20090- 
6454.  All  applications  will  be  made 
available  for  public  inspection  at  this 
address  at  1400  Independence  Avenue, 
SW..  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT. 

Homer  E.  Dunn,  telephone  202^*47-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  United  States 
Grain  Standards  Act,  as  amended  (Act), 
authorizes  the  Administrator  of  the 
Service,  to  designate  any  qualified 
applicant  to  provide  official  services  in 
a  specified  area  after  determining  that 
the  appUcant  is  better  able  than  any 
other  applicant  to  provide  such  official 
services. 

Section  7(g)(1)  of  the  Act  provides  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
section  7(f)  of  the  Act. 

The  Service  designated  Grand  Forks, 
located  at  1504  State  Mill  Road,  Grand 
Forks.  ND  58206-0639,  for  the  period 
beginning  April  1, 1990,  and  ending 
March  31, 1993.  Grand  Forks  requested 
voluntary  cancellation  of  its  designation, 
effective  January  31, 1992. 

The  geographic  area  presently 
assigned  to  Grand  Forks,  in  the  State  of 
North  Dakota,  pursuant  to  section  7(f)(2) 
of  the  Act  which  will  be  assigned  to  the 
apphcant  selected  for  designation  is  as 
follows: 

Bounded  on  the  North  by  the  North 
Dakota  State  line; 

Bounded  on  the  East  by  the  North 
Dakota  State  line  south  to  State  Route 
200; 

Bounded  on  the  South  by  State  Route 
200  west-northwest  to  the  western  Traill 
County  line;  the  western  Traill  County 
line;  the  southern  Grand  Forks  and 
Nelson  County  lines;  the  southern  Eddy 
County  line  west  to  U.S.  Route  281;  U.S. 
Route  281  north  to  State  Route  15;  State 
Route  15  west  to  U.S.  Route  52;  U.S. 
Route  52  northeast  to  State  Route  3;  and 

Bounded  on  the  West  by  State  Route  3 
north  to  State  Route  60;  State  Route  60 
west-northwest  to  State  Route  5;  State 
Route  5  west  to  State  Route  14;  State 


Route  14  north  to  the  North  Dakota  State 
line. 

Exceptions  to  Grand  Fork's  assigned 
geographic  area  are  the  following 
locations  inside  Grand  Fork's  area 
which  have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies: 

1.  Grain  Inspection,  Inc.:  Farmers 
Coop  Elevator,  Fessenden;  Farmers 
Union  Elevator,  and  Manfred  Grain, 
both  in  Manfred;  all  in  Wells  Coimty; 
and 

2.  Minot  Grain  Inspection,  Inc.: 
Farmers  Feed  &  Grain,  and  Farmers 
Union,  both  in  Harvey,  Wells  County. 

Interested  persons  are  hereby  given 
an  opportunity  to  apply  for  designation 
to  provide  official  services  in  the 
specified  area  under  the  provisions  of 
section  7(0  of  the  Act  and  S  800.196(d) 
of  the  regulations  issued  thereunder. 
Designation  in  the  specified  area  is  for 
the  pefiod  beginning  February  1, 1992, 
and  ending  January  31, 1995.  Persons 
wishing  to  apply  for  designation  should 
contact  the  Compliance  Division  at  the 
address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
the  Grand  Forks  area. 

Authority:  Pub.  L  94-582, 90  Stat.  2887,  as 
amended  (7  U.S.C.  71  et  seq.) 

Dated:  July  22, 1991. 
].  T.  Abshier, 

Director,  Compliance  Division. 
[FR  Doc.  91-18091  Filed  7-31-91;  8:45  am) 

BKLUNO  COM  a410-CN-F 


Correction  of  the  List  of  Applicants  for 
Designation  In  the  Ohio  Valley  (OH) 
Area,  and  Extension  of  the  Comment 
Period 

aoency:  Federal  Grain  Inspection 
Ser\'ice.  USDA 

action:  Notice  correction  and  extension 
of  comment  period. 

summary:  The  July  1, 1991.  Federal 
Register  inadvertently  omitted  the  name 
of  one  designation  applicant  for  the 
geographic  area  presently  assigned  to 
James  L  Goodge,  Sr.,  dba  Ohio  Valley 
Grain  Inspection  (Ohio  Valley).  The 
Service  is  correcting  that  notice  by 
adding  J.  W.  Barton  Grain  Inspection 
Service.  Inc.  (Barton),  to  the  list  of 
applicants.  The  Service  also  is 
extending  the  comment  period  to 
September  1. 1991,  to  provide  interested 
persons  sufficient  time  to  submit 
comments  on  the  two  applicants. 


DATES:  Conunents  must  be  i 
on  or  before  September  1, 11 

addresses:  Comments  mus 
submitted  in  writing  to  Horn 
Chief,  Review  Branch,  Com| 
Division,  FGIS,  USDA,  room 
Building,  P.O.  Box  96454,  Wi 
DC  20090-6454.  SprintMail  u 
respond  to  (HDUNN/FGIS/ 
USDA).Telecopier  users  ma; 
responses  to  the  automatic  t 
machine  at  202-447-4628,  att 
Homer  E.  Dunn.  All  commer 
will  be  made  available  for  p 
inspection  at  the  above  addi 
at  1400  Independence  Aveni 
during  regular  business  bouj 
1.27(b)). 

FOR  FURTHER  INFORMATION  I 
Homer  E  Duim,  telephone  2 

SUPPI^MENTARY  INFORMATIC 

In  the  July  1, 1991.  Federal 
FR  29936).  the  Service  namei 
in'^erested  persons  to  submit 
on  the  applicant  for  designal 
Ohio  Valley  area.  Comment! 
postmarked  on  or  before  Au] 
1991.  The  July  Federal  Re^sl 
Ohio  Valley  as  the  only  appl 
name  of  the  second  applican 
was  omitted.  Barton  applied 
designation  to  service  Hend< 
Union  Counties. 

The  Service  is  publishing  t 
to  correct  the  omission  and  ( 
comment  period  to  provide  ii 
persons  the  opportunity  to  pi 
comments  concerning  both  a 
for  designation.  Commenters 
encouraged  to  submit  reason 
pertinent  data  for  support  or 
to  the  designation  of  these  a] 
All  comments  must  be  submi 
Compliance  Division  at  the  e 
address. 

Comments  and  other  avail 
Information  will  be  consider 
making  a  final  decision.  The 
publish  notice  of  the  final  de 
Federal  Register,  and  the  Sei 
send  the  applicants  written  i 
of  the  decision. 

The  Service  is  extending  tl 
period  to  September  1, 1991, 
interested  persons  sufficient 
submit  comments  on  the  two 

correction:  In  FR  Doc.  91-1 
beginning  on  page  29936  (56 1 
the  issue  of  Monday  July  1, 1 
the  following  corrections: 

1.  on  page  29936,  in  the  sec 
column,  in  the  Title,  the  wore 
"Applicant"  should  read  "Ap 

2.  on  page  29936,  in  the  sec 
column,  under  "SUMMARY" 
paragraph,  the  word  "applict 
read  "apphcants": 
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Route  14  north  to  the  North  Dakota  State 
line. 

Exceptions  to  Grand  Fork's  assigned 
geographic  area  are  the  following 
locations  inside  Grand  Fork's  area 
which  have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies: 

1.  Grain  Inspection,  Inc.:  Farmers 
Coop  Elevator,  Fessenden;  Farmers 
Union  Elevator,  and  Manfred  Grain, 
both  in  Manfred;  all  in  Wells  County; 
and 

2.  Minot  Grain  Inspection,  Inc.: 
Farmers  Feed  &  Grain,  and  Farmers 
Union,  both  in  Harvey,  Wells  County. 

Interested  persons  are  hereby  given 
an  opportunity  to  apply  for  dRsignation 
to  provide  official  services  in  the 
specified  area  under  the  provisions  of 
section  7(f)  of  the  Act  and  S  800.196(d) 
of  the  regulations  issued  thereunder. 
Designation  in  the  specified  area  is  for 
the  period  beginning  February  1, 1992, 
and  ending  January  31, 1995.  Persons 
wishing  to  apply  for  designation  should 
contact  the  Compliance  Division  at  the 
address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
the  Grand  Forks  area. 

Authority:  Pub.  L  94-582, 90  Stat.  2867,  at 
amended  (7  U.S.C.  71  et  seq.) 

Dated:  July  22, 1991. 
I.  T.  Abshier, 

Director.  Compliance  Division. 
[FR  Doc.  91-18091  Filed  7-31-91;  8:45  amj 
BILUNO  COM  S41»«*-F 


Correction  of  ttie  Ust  of  Applicants  for 
Designation  In  ttie  Otiio  Valley  (OH) 
Area,  and  Extension  of  tlie  Comment 
Period 

aqency:  Federal  Grain  Inspection 
Ser\'ice.  USDA 

action:  Notice  correction  and  extension 
of  comment  period. 

summary:  The  July  1, 1991,  Federal 
Register  inadvertently  omitted  the  name 
of  one  designation  applicant  for  the 
geographic  area  presently  assigned  to 
James  L  Goodge,  Sr.,  dba  Ohio  Valley 
Grain  Inspection  (Ohio  Valley).  The 
Service  is  correcting  that  notice  by 
adding  J.  W.  Barton  Grain  Inspection 
Service,  Inc.  (Barton),  to  the  list  of 
applicants.  The  Service  also  is 
extending  the  comment  period  to 
September  1, 1991,  to  provide  interested 
persons  sufficient  time  to  submit 
comments  on  the  two  applicants. 


DATES:  Conunents  must  be  postmarked 
on  or  before  September  1, 1991. 

ADOREStES:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn. 
Chief,  Review  Branch,  Compliance 
Division.  FGIS,  USDA,  room  1647  South 
Building.  P.O.  Box  96454.  Washington, 
DC  20090-6454.  SprintMail  users  may 
respond  to  (HDUNN/FGIS/ 
USDA).Telecopier  users  may  send 
responses  to  the  automatic  telecopier 
machine  at  202-447-4628,  attention: 
Homer  E.  Dunn.  All  comments  received 
will  be  made  available  for  public 
insp>ection  at  the  above  address  located 
at  1400  Independence  Avenue,  SW.. 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  njRTHER  INFORMATION  CONTACT 

Homer  E  Dunn,  telephone  202-447-8525. 

SUPPLEMENTARY  INFORMATION: 

In  the  July  1, 1991,  Federal  Register  (56 
FR  29936).  the  Service  named  and  asked 
in'^erested  persons  to  submit  comments 
on  the  applicant  for  designation  in  the 
Ohio  Valley  area.  Comments  were  to  be 
postmarked  on  or  before  August  15, 
1991.  The  July  Federal  Register  listed 
Ohio  Valley  as  the  only  applicant.  The 
name  of  the  second  applicant.  Barton, 
was  omitted.  Barton  applied  for 
designation  to  service  Henderson  and 
Union  Counties. 

The  Service  is  publishing  this  notice 
to  correct  the  omission  and  extend  the 
comment  period  to  provide  interested 
persons  the  opportunity  to  present 
comments  concerning  both  applicants 
for  designation.  Commenters  are 
encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
Information  will  be  considered  In 
making  a  final  decision.  The  Service  will 
publish  notice  of  the  final  decision  in  the 
Federal  Register,  and  the  Service  will 
send  the  applicants  written  notification 
of  the  decision. 

The  Service  is  extending  the  comment 
period  to  September  1, 1991,  to  provide 
interested  persons  sufficient  time  to 
submit  comments  on  the  two  applicants. 
CORRECTION:  In  FR  Doc.  91-15459, 
beginning  on  page  29936  (56  FR  29936]  in 
the  issue  of  Monday  July  1. 1991,  make 
the  following  corrections: 

1.  on  page  29936,  in  the  second 
column,  in  the  Title,  the  word 
"Applicant"  should  read  "Applicants"; 

2.  on  page  29936,  in  the  second 
column,  under  "SUMMARY".  In  the  first 
paragraph,  the  word  "applicant"  should 
read  "applicants"; 


3.  on  page  29936.  in  the  third  column, 
under  "SUPPLEMENTARY 
INFORMATION",  in  the  second 
paragraph,  insert  the  following  as  the 
new  third  sentence.  "Ohio  Valley  Grain 
Inspection.  Inc..  applied  for  the  entire 
available  area,  and  J.  W.  Barton  Grain 
Inspection  Service.  Inc..  applied  for 
Henderson  and  Union  Counties." 

4.  on  page  29936,  in  the  third  column, 
under  "SUPPLEMENTARY 
INFORMATION:",  in  the  third 
paragraph,  in  the  first  and  second 
sentences,  the  word  "applicant"  should 
read  "applicants";  and 

5.  on  page  29936.  in  the  third  column, 
under  "SUPPLEMENTARY 
INFORMATION:',  in  the  third 
paragraph,  in  the  second  sentence,  the 
word  "this"  should  read  "these". 

Authority.  Pub.  L  94-582.  90  Stat  2867,  at 
amended  (7  U.S.C  71  etae?.) 

Dated:  July  22, 1991. 
|.T.  Abshier, 

Director,  Compliance  Division. 
[FR  Doc.  91-18092  Plied  7-31-91;  8:4S  am] 
StUMQ  coot  S410-CM-P 


Request  for  Comments  on  ttie 
Applicants  for  Designation  to  Provide 
Official  Services  In  ttie  Norttiwestem 
Ohio  (OH)  Area 

agency:  Federal  Grain  Inspection 
Service.  USDA. 

ACTION:  Notice. 

summary:  The  Service  requests 
interested  persons  to  submit  comments 
on  the  applicants  for  designation  to 
provide  official  services  in  the 
geographic  area  currently  assigned  to 
Robert  B.  Whitta  dba  Fostoria  Grain 
Inspection  (Fostoria). 

DATES:  Comments  must  be  postmarked 
on  or  before  September  16, 1991. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn, 
Chief,  Review  Branch,  Compliance 
Division.  FGIS.  USDA.  room  1847  South 
Building.  P.O.  Box  96454.  Washington. 
DC  20090-6454.  SprintMail  users  may 
respond  to  (HDUNN/FGIS/ 
USDA].Telecopier  users  may  send 
responses  to  the  automatic  telecopier 
machine  at  202-447-4628.  attention: 
Homer  E.  Dunn.  All  conunents  received 
will  be  made  available  for  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue,  SW.. 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT 

Homer  E.  Dunn,  telephone  202-447-8525. 


SUPPI^MENTARY  INFORMATION: 

lliis  action  has  been  reviewed  and 

determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

In  the  May  30, 1991,  Federal  Register 
(56  FR  24368),  the  Service  announced 
that  Robert  B.  Whitta  dba  Fostoria 
Grain  Inspection  (Fostoria)  had 
requested  the  cancellation  of  his 
designation,  effective  November  30, 
1991.  The  Service  also,  in  the  same 
Federal  Register,  asked  persons 
interested  in  providing  official  service^ 
within  the  Northwestern  Ohio  area 
served  by  Fostoria  to  submit  an 
application  for  designation.  Application* 
were  to  be  postmarked  by  July  1. 1901. 
Robert  B.  Whitta,  proposing  to 
incorporate  as  Fostoria  Grain 
Inspection,  Inc.,  and  Dennis  L 
Boltenhouse  dba  Erie  Grain  Inspection 
Service,  a  neighboring  official  agency, 
each  applied  for  the  entire  available 
area. 

The  Service  is  publishing  this  notice 
to  provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  appHcants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  The  Service  will 
pubhsh  notice  of  the  final  decision  in  the 
Federal  Register,  and  the  Service  will 
send  the  applicants  written  notification 
of  the  decision. 

Authority:  Pub.  L  94-582, 90  Stat.  2867,  h 
amended  (7  U.S.C.  71  el  teq.) 

Dated:  July  22, 1991. 
I.T.AImUk, 

Director,  Compliance  Division. 

[FR  Doc.  91-18096  Filed  7-31-91;  8:45  am] 

anxMQ  coot  s4io.«M^ 

Request  for  Applications  from  Persons 
Interested  In  Designation  to  Provide 
Official  Services  In  the  Geographic 
Areas  Currently  Assigned  to  the  Uma 
(OH)  Agency  and  the  State  of  Virginia 
(VA) 

AOENCT  Federal  Grain  Inspection 
Service,  USDA. 
action:  Notice. 

summary:  The  United  States  Grain 
Standards  Act  as  amended  (Act), 
provides  that  official  agency 
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designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act.  The  Service 
announces  that  the  designations  of  Lima 
Grain  Inspection  Service,  Inc.  (Lima), 
and  the  State  of  Virginia  Department  of 
A^cuiture  and  Consumer  Services 
(Virginia),  will  terminate,  according  to 
the  Act,  and  asks  persons  interested  in 
providing  official  services  in  the 
specified  geographic  areas  to  submit  an 
application  for  designation. 
DATES:  Applications  must  be 
postmarked  on  or  before  September  3. 
1991. 

ADDRESSES:  Applications  must  be 
submitted  to  Homer  E.  Dunn,  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  room  1647  South  Building. 
P.O.  Box  96454.  Washington.  DC  20090- 
6454.  All  applications  will  be  made 
available  for  public  inspection  at  this 
address  located  at  1400  Independence 
Avenue,  SW.,  during  regular  business 
hours. 
FOR  FURTHER  INFORMATION  CONTACT 

Homer  E.  Dunn,  telephone  202-447-8525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
the  Administrator  of  the  Service  to 
designate  any  qualified  applicant  to 
provide  official  services  in  a  specified 
area  after  determining  that  the  applicant 
is  better  able  than  any  other  applicant  to 
provide  such  official  services. 

The  Service  designated  Lima,  located 
at  2242  Arcadia  Avenue.  Lima,  OH 
45805,  to  provide  official  inspection 
services,  and  Virginia,  located  at  704 
Washington  Building.  1100  Bank  Street 
Richmond,  VA  23219,  to  provide  official 
inspection  and  Class  X  or  Class  Y 
weighing  services  under  the  Act  on 
February  1, 1989. 

Section  7(g)(1)  of  the  Act  provides  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
section  7(f)  of  the  Act.  The  designations 
of  Lima  and  Virginia  terminate  on 
January  31, 1992. 

The  geographic  area  presently 
assigned  to  Lima,  in  the  State  of  Ohio, 
pursuant  to  section  7(f)(2)  of  the  Act, 
which  will  be  assigned  to  the  applicant 
selected  for  designation,  is  as  foUows: 

Bounded  on  the  North  by  the  northern 
and  eastern  Williams  County  lines;  the 
northern  and  eastern  Defiance  County 


lines  south  to  U.S.  Route  24;  U.S.  Route 
24  northeast  to  State  Route  108; 

Bounded  on  the  East  by  State  Route 
108  south  to  Putnam  County;  the 
northern  and  eastern  Putnam  County 
lines;  the  eastern  Allen  County  line;  the 
northern  Hardin  County  line  east  to  U.S. 
Route  68;  U.S.  Route  68  south  to  U.S. 
Route  47; 

Bounded  on  the  South  by  U.S.  Route 
47  west-southwest  to  Interstate  75; 
Interstate  75  south  to  the  Shelby  County 
line;  the  southern  and  western  Shelby 
County  lines;  the  southern  Mercer 
County  line;  and 

Bounded  on  the  West  by  the  Ohio- 
Indiana  State  line  from  the  southern 
Mercer  County  line  to  the  northern 
Williams  County  line. 

Payne  Cooperative  Association. 
Pa^'ne,  Paulding  County,  an  exception  to 
Lima's  assigned  geographic  area,  is 
inside  Lima's  area  but  has  been  and  will 
continue  to  be  serviced  by  East  Indiana 
Grain  Inspection.  Inc. 

The  geographic  area  presently 
assigned  to  Virginia,  pursuant  to  section 
7(f)(2)  of  the  Act,  which  will  be  assigned 
to  the  applicant  selected  for  designation, 
is  the  entire  State  of  Virginia,  except 
those  export  port  locations  within  the 
State. 

Interested  persons,  including  Lima 
and  Virginia,  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  official  services  in  the 
geographic  areas  specified  above  unc^er 
the  provisions  of  section  7(f)  of  the  Act 
and  S  800.196(d)  of  the  regulations 
issued  thereunder.  Designation  in  the 
specified  geographic  areas  is  for  the 
period  beginning  February  1, 1992,  and 
ending  January  31, 1995.  Persons  wishing 
to  apply  for  designation  should  contact 
the  Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  apphcant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Authority:  Pub.  L  94-582,  90  Stat.  2887.  as 
amended  (7  U.S.C.  71  et  acq.] 

Dated:  July  22. 1991. 
|.  T.  AlMUer, 

Director.  Compliance  Division. 
(FR  Doc.  91-18093  Filed  7-31-«l:  8:45  am) 

WLUNOCOOC  M1».EN-P 


Forest  Service 

Grand  Island  Natlonai  Recreation  Area 
Advisory  Commission  lleetlng; 
Hiawattia  National  Forest 

aqency:  Forest  Service.  USDA 


ACTION:  Grand  Island  Advisory 
Commission  Meeting. 

summary:  The  Grand  Island  Advisory 
Commission  will  meet  on  August  12  at 
8:30  a.m.  at  the  Forest  Inn  on  M-28  in 
Munising,  Michigan.  An  agenda  for  the 
two  day  meeting  includes  updating 
members  on  the  Island  planning 
progress  to  date,  a  review  of  laws  and 
regulations  governing  Forest  Service 
management,  development  of  internal 
operating  procedures,  election  of  a 
chairperson,  and  developing  an  action 
plan  for  future  meetings. 

Interested  members  of  the  public  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  this  meetii^  to 
Art  Easterbrook,  Staff  Officer,  Hiawatha 
National  Forest,  2727  N.  Lincoln  Road. 
Escanaba,  Michigan  49829.  (906)  786- 
4062. 

Dated:  July  25, 1991. 
WlUiam  F.  Spinner. 
Forest  Supervisor. 
[FR  Doc  91-18243  Filed  7-31-M:  8:45  am] 

BtLLMQ  COOC  MW-IMt 


Replacements  for  Honeycomb  Core 
Materials  in  High  Performance 
Composite  Sandwich  Constructions; 
Notice  of  intent  to  Enter  Into  a 
Cooperath^e  Research  and 
Development  Agreement 

The  Department  of  Agriculture.  Forest 
Ser\'ice,  Forest  Products  Laboratory 
intents  to  award  a  Cooperative 
Research  and  Development  Agreement 
under  the  authority  of  the  Technology 
Transfer  Act  of  1986  (15  United  States 
Code  3710a)  to  a  Research  Partner  for 
the  joint  development  and 
commerciaUzation  of  novel  materials 
and  products  based  on  wood  fibers  and, 
in  particular,  to  produce  replacements 
for  honeycomb  structures  in  high 
performance  composite  materials  such 
as  are  used  in  the  transportation  and 
construction  industries.  The  research 
will  be  based  on  Spaceboard  I  (three 
dimensional  structural  components 
formed  from  wood  fiber  as  detailed  in 
U.S.  Patent  number  4,702.870  (October 
27. 1987)  and  U.S.  Patent  Office  07/ 
711.221  (Series  No.)  filed  June  6. 1991. 
"Method  and  Apparatus  for  Making 
Open  Grids  from  Fibers").  It  is 
anticipated  that  fiber  chemistry 
modification  will  be  involved.  This  is 
not  a  solicitation  for  an  acquisition 
(procurement)  contract  nor  a  request  for 
proposals.  No  solicitation  documents 
exist.  Th«  award  is  based  on  an 
unsolicited  proposal 


Written  comments  concemir 
award  should  be  sent  to  John  C 
Bachhuber.  Grants  and  Agreen 
Officer.  USDA  Forest  Service. 
Products  Laboratory.  One  Giff( 
Pinchot  Drive,  Madison,  Wiscc 
53705-2396,  by  August  28. 1991 

Dated:  July  23. 1991. 
John  G.  BadihulMT, 
Grants  and  Agreements  Officer. 
(FR  Doc.  91-18287  Filed  7-31-91:  8 

BiujNa  COM  a«to-tt-M 


Soil  Conservation  Service 

Finding  of  No  Significant  imp 
Bloomington  Waterstied,  IL 

AQENCV:  Soil  Conservation  Sei 

USDA 

ACTION:  Notice  of  a  finding  of 

significant  impact. 

summary:  Pursuant  to  section 
of  the  National  Environmental 
Act  of  1969;  the  Council  on 
Enviromnental  Quality  Guidel 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelii 
part  650);  the  Soil  Conservatic 
U.S.  Department  of  Agricultur 
notice  that  an  environmental  i 
statement  is  not  being  prepare 
Lake  Bloomington  Watershed 
County,  Illinois. 

FOR  FURTHER  INFORMATION  C< 

Maiic  W.  Berkland.  Acting  St£ 
Conservationist,  Soil  Conserv 
Service.  1902  Fox  Drive.  Chan 
Illinois.  61820,  telephone  (217] 
SUPPLEMENTARY  INFORMATION 

environmental  assessment  of 
federally  assisted  action  indie 
the  project  will  not  cause  sigr 
local,  regional,  or  national  im; 
the  environment.  As  a  result  ( 
findings,  Mark  W.  Berkland,  i 
State  Conservationist,  has  de 
that  the  preparation  and  revic 
environmental  impact  statemi 
needed  for  this  project. 

The  project  covers  a  plan  fi 
quality  improvement.  The  pla 
works  of  improvement  includ 
sediment  basins. 

The  Notice  of  a  Finding  of  ] 
Significant  Impact  (FONSI)  hi 
forwarded  to  tiie  Environmen 
Protection  Agency  and  to  var 
Federal  State,  and  local  ager 
interested  parties.  A  limited  i 
copies  of  the  FONSI  are  avail 
single  copy  requests  at  the  at 
address.  Basic  data  devdope 
the  environmental  assessmer 
file  and  may  t>e  reviewed  liy 
Mark  W.  Beiidaad. 
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«<  Recreation  Area 
on  lleeting; 
orest 

Ice,  USDA 


ACTION:  Grand  Island  Advisory 
Commission  Meeting. 

summary:  The  Grand  Island  Advisory 
Commission  will  meet  on  August  12  at 
8:30  a.m.  at  the  Forest  Inn  on  M-28  in 
Munising,  Michigan.  An  agenda  for  the 
two  day  meeting  includes  updating 
members  on  the  Island  planning 
progress  to  date,  a  review  of  laws  and 
regulations  governing  Forest  Service 
management,  development  of  internal 
operating  procedures,  election  of  a 
chairperson,  and  developing  an  action 
plan  for  future  meetings. 

Interested  members  of  the  public  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  this  meetiijg  to 
Art  Easterbrook.  Staff  OfTicer,  Hiawathn 
National  Forest.  2727  N.  Lincoln  Road. 
Escanaba,  Michigan  49829,  (906)  786- 
4062. 

Dated:  July  25, 1991. 
William  F.  Spinner, 
Forest  Supervisor. 
[PR  Doc  91-18243  Piled  7-31-«l:  8:45  am] 

BnXMQ  COM  MW-IMt 


Replacements  for  Honeycomb  Core 
Materials  in  High  Performance 
Composite  Sandwich  Constructions; 
Notice  of  Intent  to  Enter  Into  a 
Cooperative  Research  and 
Development  Agreement 

The  Department  of  Agriculture.  Forest 
Ser\'ice.  Forest  Products  Laboratory 
intents  to  award  a  Cooperative 
Research  and  Development  Agreement 
under  the  authority  of  the  Technology 
Transfer  Act  of  1986  (15  United  States 
Code  3710a)  to  a  Research  Partner  for 
the  joint  development  and 
commercialization  of  novel  materials 
and  products  based  on  wood  Hbers  and, 
in  particular,  to  produce  replacements 
for  honeycomb  structures  in  high 
performance  composite  materials  such 
as  are  used  in  the  transportation  and 
construction  industries.  The  research 
will  be  based  on  Spaceboard  I  (three 
dimensional  structural  components 
formed  from  wood  Hber  as  detailed  in 
U.S.  Patent  number  4.702.870  (October 
27, 1987)  and  U.S.  Patent  Office  07/ 
711.221  (Series  No.)  filed  June  6, 1991. 
"Method  and  Apparatus  for  Making 
Open  Grids  from  Fibers").  It  is 
anticipated  that  fiber  chemistry 
modification  will  be  involved.  This  is 
not  a  solicitation  for  an  acquisition 
(procurement)  contract  nor  a  request  for 
proposals.  No  solicitation  documents 
exist  The  award  is  based  on  an 
unsolicited  proposal. 


Written  comments  concerning  the 
award  should  be  sent  to  John  G. 
Bachhuber.  Grants  and  Agreements 
Officer.  USDA  Forest  Service,  Forest 
Products  Laboratory,  One  Gifford 
Pinchot  Drive,  Madison,  Wisconsin 
53705-2396,  by  August  28. 1991. 

Dated:  July  23, 1991. 
lolin  G.  Badihuber, 
Grants  and  Agreements  Officer. 
(PR  Doc.  91-18287  Filed  7-31-91;  8:45  am] 
BuxiM  coot  a«to-it-M 


SoH  Conservation  Service 

Finding  of  No  Significant  Impact;  Lake 
Bloomington  Watershed,  IL 

AQENCV:  Soil  Conservation  Service, 

USDA 

action:  Notice  of  a  finding  of  no 

significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650):  die  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Lake  Blooioington  Watershed,  McLean 
County,  Illinois. 
FOR  FURTHCR  INFORMATION  CONTACT: 

Maiic  W.  Berkland,  Acting  State 
Conservationist  Soil  Conservation 
Service.  1902  Fox  Drive,  Champaign. 
Illinois.  61820,  telephone  (217)  398-5267. 
8UPFLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mark  W.  Berkland,  Acting 
State  Conservationist  has  determined 
that  the  preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  project  covers  a  plan  for  water 
quality  improvement  The  planned 
works  of  improvement  include  two 
sediment  basins. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSl)  has  been 
forwarded  to  tlie  Environmental 
Protection  Agency  and  to  various 
Federal  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  devdoped  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mark  W.  Beildand. 


No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publicatioa  in  the  Federal  Register. 

This  activity  it  listed  In  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovemniental  consultation  widi  State 
and  local  ofTidals. 

Dated:  )uly  24. 1991. 
Mark  W.  BerkUnd. 
Acting  State  Conservationist 
(PR  Doc  91-18254  Piled  7-31-01: 8:45  am| 

aiLUNO  COOC  1410-1*^ 

Cobb  Brook  Watershed,  MA; 
Deauthorizatlon  of  Federal  Funding 

Pursuant  to  the  Watershed  Protection 
and  Flood  Prevention  Act  Public  Law 
63-566.  and  the  Soil  Conservation 
Service  Guidelines  (7  CFR  part  622),  die 
Soil  Conservation  Siervice  gives  notice 
of  deauthorizatlon  of  federal  funding  for 
the  Cobb  Brook  Watershed. 
Massachusetts,  effective  on  ]une  2& 
1991. 

A  notice  of  Intent  to  deauthorize 
federal  funding  was  published  on 
February  a  1991  (43  CFR  27574). 
Concerned  local,  state,  and  federal 
agencies  were  notified  of  the  proposed 
deauthorization  at  least  60  days  prior  to 
the  effective  date.  No  objections  to 
deauthorization  or  expressions  of 
support  to  complete  the  project  have 
been  made  known  to  the  Soil 
Conservation  Service. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904.  Watershed  ProtecUon 
and  Flood  Prevention  Program-Public  Law 
83-568. 18  U.S.C  1001-1008) 

Dated:  July  23, 1991. 
Richud  A.  Gallo, 
State  Conservationist. 
(FR  Doc  91-18288  Piled  7-31-«l:  8:45  am] 

KUJNO  COOC  MtO-W-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[DodcstNa  42-91] 

Foreign-Trade  Zone  77— Memphis,  TN; 
Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Memphis, 
Tennessee,  grantee  of  FTZ  77, 
requesting  authority  to  expand  its  zone 
to  include  a  site  in  Shelby  County, 
%vidiin  the  Memphis  Customs  port  of 
entry.  The  appUcation  was  submitted 
pursuant  to  tlw  provisions  of  the 


Foreign-Trade  2ione8  Act.  as  amended 
(19  U.S.C  81«-81u).  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  July  10. 1991. 

FTZ  77  was  approved  on  April  2. 1982 
(Board  Order  189,  47  FTl  18191.  4/15/82), 
and  currently  involves  two  sites  in 
Memphis.  Site  1  (22  acres.  20,000  sq.  h.) 
is  located  at  the  intersection  of  Port 
Street  and  Channel  Avenue  within  the 
2.000-acre  President's  Island  Industrial 
Park.  Site  2  (10  acres)  is  located  at 
Republican  and  Tchulahoma  Roads  at 
Memphis  International  Airport 

The  grantee  now  requests  authority  to 
expand  the  zone  to  include  an 
additional  site  (proposed  Site  3)  in 
southeast  Shelby  County,  some  7  miles 
east  of  Memphis  International  Airport 
This  site  (128  acres)  involves  a 
warehouse  complex  on  two  nearby 
parcels:  one  at  4834  South  Mendenhall 
Road  and  die  otiier  at  4836  Hickory  Hill 
Road.  The  first  parcel  (20  acres),  owned 
by  Vantage  Memphis.  Inc.,  has  a  400,000 
square-foot  warehouse.  The  second 
parcel  (106  acres),  owned  by  Southern 
States  Distribution.  Inc.  (SSD)  contahis 
an  existing  warehouse  (706.000  sq.  ft) 
with  two  more  planned.  Both  facilities 
are  operated  by  SSD,  which  has  also 
been  designated  as  zone  operator  for  the 
new  site. 

No  manufacturing  authority  is  being 
sought  at  this  time,  such  requests  would 
be  made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puocinelli 
(Chairman),  Forel^-Trade  Zones  Staff. 
U.S.  Department  of  Commerce. 
Washington,  DC  2023a  Joanne  C. 
Comelison.  District  Director,  U.S. 
Customs  Service.  South  Central  Region. 
423  Canal  Street  Suite  245,  New 
Orleans.  LA  70130-2341;  and.  Colonel 
ainton  W.  Wilier.  District  Engineer, 
U.S.  Army  Engineer  District  Memphis, 
167  N.  Main,  Clifford  David  Federal 
Building,  B-202,  Memphis.  TN  38103- 
1894. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  bek)w  and 
postmarked  on  or  before  September  16k 
1991. 

A  copy  of  the  application  is  availaUa 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 
0£EU:e.  22  North  Front  Street  Falls 
Building.  Memphis,  Tennessee  39101 
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Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce.  14th  & 
Pennsylvania  Avenue  NW..  room 
3716.  Washington.  DC  20230 

Dated:  July  24, 1991. 
John ).  Oa  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  91-18233  Filed  7-31-91;  8:45  amj 

HUJNGCOOC  MIfr-OS-M 

International  Trade  Administration 
(A-588-05S] 

Acrylic  Stieet  from  Japan;  Intent  to 
Revoke  Antidumping  Finding 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  intent  to  revoke 
antidumping  flnding. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  fmding 
on  acrylic  sheet  from  Japan.  Interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
no  later  than  August  31. 1991. 
EFFECTIVE  DATE:  August  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Forbes  or  Thomas  Futtner.  Office 
of  Antidumping  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  telephone:  (202)  377-«120. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  30. 1976.  the  Department  of 
Treasury  pubHshed  an  antidumping 
finding  on  acrylic  sheet  from  Japan  (41 
FR  36497).  The  Department  of  Commerce 
("the  Department")  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  finding  for  the  most  recent 
four  consecutive  annual  anniversary 
months. 

The  Department  may  revoke  an  order 
or  finding  if  the  Secretary  of  Commerce 
concludes  that  it  is  no  longer  of 
interested  to  interested  parties. 
Accordingly,  as  required  by 
S  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  finding. 

Opportuinity  to  Object 

No  later  than  August  31. 1991. 
interested  parties,  as  defined  in 
S  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 


Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  August  31, 
1991,  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
August  31, 1991.  we  shall  conclude  that 
the  finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d) 

Dated:  July  25. 1991. 

Roland  L  MacDonald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc  91-18228  Filed  7-31-91;  8:45  am] 

BflXmO  CODE  SS1(M>S-M 


Sanctions  for  Violations  of 
Administrative  Protective  Orders 

AGENCY:  Import  Administration. 
International  Trade  Administration.  U,S. 
Department  of  Commerce. 
action:  Notice  of  status  of  investigation 
into  charges  of  violation  of 
administrative  protective  orders  in 
antidumping  and  countervailing  duty 
proceedings. 

summary:  Tliis  is  a  notice  of  the  status 
of  investigations  into  charges  of 
violations  of  administrative  protective 
orders  in  antidumping  and 
countervailing  duty  proceedings. 
EFFECTIVE  DATE:  August  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  J.  Powell.  Chief  Counsel  for 
Import  Administration.  (202)  377-8916. 
SUPPLEMENTARY  INFORMATION:  The 
International  Trade  Administration,  U.S. 
Department  of  Commerce  (ITA),  wishes 
to  remind  those  members  of  the  bar  who 
appear  before  it  in  antidumping  and 
countervailing  duty  proceedings  of  the 
extreme  importance  of  protecting  the 
confidentiality  of  business  proprietary 
information  obtained  pursuant  to  an 
administrative  protective  order  (APO) 
during  the  course  of  those  proceedings. 
In  order  that  the  gravity  with  which  ITA 
views  violations  of  its  APO's  might  be 
better  appreciated.  ITA  is  publishing  the 
following  report  on  a  violation  of  an 
APO. 

Two  individuals  violated  their  APO 
by  failing  to  bracket  or  delete  certain 
business  proprietary  information  in  the 
nonconfidential  version  of  a  document 
submitted  to  the  Department  as  a  part  of 
a  countervailing  duty  administrative 
review.  By  failing  to  bracket  or  delete 


the  APO-covered  information,  the 
individuals  violated  the  application  for 
access  to  business  proprietary 
information  filed  by  the  individuals, 
which  was  incorporated  by  reference 
into  the  APO. 

In  this  case,  the  individuals  involved 
were  (1)  issued  a  private  reprimand  that 
warned  that  future  violations  by  them 
would  be  treated  more  severely;  (2) 
required  to  attend  a  training  session  on 
procedures  for  protecting  proprietary 
data;  (3)  required  to  set  up  procedures 
regarding  protection  of  proprietary 
information  in  future  APO's;  and  (4) 
required  to  send  a  letter  of  apology  to 
the  party  whose  business  proprietary 
information  was  mishandled. 

Although  it  is  clear  that  a  violation 
occurred,  we  consider  these  sanctions 
appropriate  for  the  following  reasons: 
First,  the  violation  appears  to  have  been 
inadvertent  and  the  error  was 
voluntarily  reported  to  the  Import 
Administration.  Second,  there  appears 
to  be  no  harm  to  the  submitter  of  the 
information  caused  by  the  failure  to 
protect  the  information;  the  only 
unauthorized  recipient  of  the  submission 
did  not  disseminate  the  material  to 
anyone.  Third,  the  Individuals 
cooperated  fully  with  ITA's 
investigation. 

Serious  harm  can  result  from  failure  to 
properly  protect  business  proprietary 
information  received  under  APO.  ITA 
will  continue  to  investigate  vigorously 
allegations  that  the  provisions  of  APO's 
have  been  violated,  and  is  prepared  to 
impose  sanctions  commensurate  with 
the  nature  of  the  violations,  including 
letters  of  reprimand,  denial  of  access  to 
business  proprietary  information,  and 
debarment  from  practice  before  the  ITA. 

Dated:  July  19. 1991. 

Roger  W.  Wallace, 

Deputy  Undersecretary  for  International 
Trade. 

[FR  Doc  91-18231  Filed  7-9 1-91 ;  8:45  am] 
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[A-S88-035] 

Cadmium  from  Japan;  Intent  to 
Revolce  Antidumping  Finding 

agency:  International  Trade 
Administi-ation/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  finding 
on  cadmium  from  Japan.  Interested 
parties  who  object  to  this  revocation 


must  submit  their  comments  ir 
no  later  than  August  31, 1991. 

effective  date:  August  1, 199 

FOR  FURTHER  INFORMATION  CO 

Dennis  Askey.  Office  of  Antid 
Compliance.  International  Tra 
Administration.  U.S.  Departmi 
Commerce.  Washington.  DC  2 
telephone:  (202)  377-3601. 

SUPPLEMENTARY  INFORMATION 


On  August  4, 1972,  the  Depe 
Treasury  published  an  antidui 
finding  on  cadmium  from  Japs 
14700).  The  Department  of  Co 
("the  Department")  has  not  re 
request  to  conduct  an  admini; 
review  of  this  finding  for  the  i 
four  consecutive  annual  annii 
months. 

The  Department  may  revok 
or  finding  if  the  Secretary  of  ( 
concludes  that  it  is  no  longer 
interested  to  interested  partie 
Accordingly,  as  required  by 
S  3S3.25(d)(4)  of  die  Departmi 
regulations,  we  are  notifying 
of  our  intent  to  revoke  this  fir 

Opportunity  to  Object 

No  later  than  August  31, 19 
interested  parties,  as  defined 
S  353.2(k)  of  the  Department') 
regulations,  may  object  to  the 
Department's  intent  to  revok* 
antidumping  finding. 

Seven  copies  of  any  such  o 
should  be  submitted  to  the  A 
Secretary  for  Import  Adminis 
International  Trade  Adminis' 
room  B-099,  U.S.  Department 
Commerce,  Washington,  DC 

If  interested  parties  do  not 
administrative  review  by  Au; 
1991,  in  accordance  with  the 
Department's  notice  of  oppoi 
request  administrative  review 
to  the  Department's  Intent  to 
August  31, 1991.  we  shall  cor 
the  finding  is  no  longer  of  int 
interested  parties  and  shall  [ 
with  the  revocation. 

This  notice  is  in  accordant 
CFR  353.25(d) 
Dated:  July  25. 1991. 

Roland  L  MacDooald, 

Acting  Deputy  Assistant  Secrete 
Compliance. 

(FR  Doc  91-16229  Filed  7-31-«t 
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the  APO-covered  information,  the 
individuals  violated  the  applicaUon  for 
access  to  business  proprietary 
information  filed  by  the  individuals, 
which  was  incorporated  by  reference 
into  the  APO. 

In  this  case,  the  individuals  involved 
were  (1)  issued  a  private  reprimand  that 
warned  that  future  violations  by  them 
would  be  treated  more  severely;  (2) 
required  to  attend  a  training  session  on 
procedures  for  protecting  proprietary 
data;  (3)  required  to  set  up  procedures 
regarding  protection  of  proprietary 
information  in  future  APO's;  and  (4) 
required  to  send  a  letter  of  apology  to 
the  party  whose  business  proprietary 
information  was  mishandled. 

Although  it  is  clear  that  a  violation 
occurred,  we  consider  these  sanctions 
appropriate  for  the  following  reasons: 
First,  the  violation  appears  to  have  been 
inadvertent  and  the  error  was 
voluntarily  reported  to  the  Import 
Administration.  Second,  there  appears 
to  be  no  harm  to  the  submitter  of  the 
information  caused  by  the  failure  to 
protect  the  information;  the  only 
unauthorized  recipient  of  the  submission 
did  not  disseminate  the  material  to 
anyone.  Third,  the  Individuals 
cooperated  fully  with  ITA's 
investigation. 

Serious  harm  can  result  from  failure  to 
properly  protect  business  proprietary 
information  received  under  APO.  ITA 
will  continue  to  investigate  vigorously 
allegations  that  the  provisions  of  APO's 
have  been  violated,  and  is  prepared  to 
impose  sanctions  commensurate  with 
the  nature  of  the  violations,  including 
letters  of  reprimand,  denial  of  access  to 
business  proprietary  information,  and 
debarment  from  practice  before  the  ITA. 

Dated:  July  19. 1991. 

Roger  W.  Wallace, 

Deputy  Undersecretary  for  International 
Trade. 

[FR  Doc.  91-18231  Filed  7-31-fll;  8:45  am) 

MLUNQ  COOC  X1(M>S-M 


[A-588-03S} 

Cadmium  from  Japan;  Intent  to 
Revoke  Antidumping  Finding 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  finding 
on  cadmium  from  Japan.  Interested 
parties  who  object  to  this  revocation 


must  submit  their  comments  in  writing 
no  later  than  August  31, 1991. 

EFFECTIVE  date:  August  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Dennis  Askey.  Office  of  Antidumping 
Compliance.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington.  DC  20230, 
telephone:  (202)  377-3601. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  4, 1972,  the  Department  of 
Treasury  published  an  antidumping 
finding  on  cadmium  from  Japan  (37  FR 
14700).  The  Department  of  Commerce 
("the  Department")  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  finding  for  the  most  recent 
four  consecutive  annual  anniversary 
months. 

The  Department  may  revoke  an  order 
or  finding  if  the  Secretary  of  Commerce 
concludes  that  it  is  no  longer  of 
interested  to  interested  parties. 
Accordingly,  as  required  by 
S  3S3.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  finding. 

Opportunity  to  Object 

No  later  than  August  31. 1991. 
interested  parties,  as  defined  in 
S  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-090,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  August  31, 
1991.  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
August  31. 1991,  we  shall  conclude  that 
the  finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d) 
Dated:  July  25. 1991. 

Roland  L  MacDooald, 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  91-18229  Filed  7-31-41;  8:45  am] 
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(A-Se3-0091 

Color  Television  Receivers,  Except  for 
Video  Monitors,  From  Tslwan; 
Preliminary  Results  and  Termination  In 
Part  of  Antidumping  Duty 
Administrative  Review 

AOENCY:  Import  Administradon/ 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  prehminary  results 
and  termination  in  part  of  antidumping 
duty  administrative  review. 

SUMMARY:  In  response  to  requests  by  the 
petitioner,  a  domestic  interested  party, 
and  certain  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers,  except  for  video 
monitors,  from  Taiwan.  "This  notice 
covers  15  manufacturers/exporters  for 
tiic  period  April  1, 1987  through  March 
31, 1988,  and  16  manufacturers/ 
exporters  for  the  period  April  1, 1989 
through  March  31. 1990.  We  are 
terminating  the  review  for  Capetronic 
(BSR)  Ltd..  since  the  order  was  revoked 
with  regard  to  that  firm  effective  May 
29, 1987.  Capetronic's  sales  made 
between  April  1, 1987.  and  May  29. 1987, 
were  reviewed  in  the  final  results  of  the 
1986-87  review  (third  review),  published 
on  November  9, 1990  (55  FR  47093).  The 
review  indicates  the  existence  of 
dumping  margins  for  certain  firms 
during  these  periods. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  cfdculated  differences 
between  United  States  price  and  foreign 
market  value. 

Interested  parties  are  Invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Philip  Marchal,  Leon  McNeill,  or 
Maureen  Flannerj',  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington-  DC  20230; 
telephone:  (202)  377-2923. 
SUPPIXMENTARY  INFORMATION: 

Background 

On  July  10, 1991,  the  Department  of 
Commerce  (the  Department)  pubHshed 
in  the  Federal  Register  (56  FR  31378)  the 
final  results  of  the  1988-89  (fifth) 
administrative  review  of  the 
antidumping  duty  order  on  color 
television  receivers,  except  for  video 
monitors,  from  Taiwan  (49  FR  18336, 
April  30, 1984).  In  April  1988,  the 
petitioner,  a  domestic  interested  party, 
and  certain  respondents  requested,  in 


accordance  with  i  353.53(8]  of  the 
Commerce  Regulations,  that  we  conduct 
an  administrative  review  for  the  period 
April  1. 1987  through  March  31. 198a  We 
published  a  notice  of  initiation  of  the 
antidumping  duty  administrative  review 
on  May  23, 1988  (53  FR  18324).  In  April 
1990,  the  petitioner,  a  domestic 
interested  party,  and  certain 
respondents  requested  that  we  conduct 
an  administrative  review  of  the  period 
April  1. 1989  through  March  31, 1990.  We 
published  a  notice  of  initiation  of  the 
antidumping  duty  administrative  review 
on  June  1, 1990  (55  FR  22366). 

The  Department  initiated  a  review  for 
Action  Electronics  Co.,  Ltd.  (Action). 
AOC  International.  Inc.  (AOC). 
Capetronic  (BSR)  Ltd.  (Capetronic), 
Funai  Electric  Co.  Ltd.  (Funai),  Hitadii 
Television  (Taiwan)  Ltd.  (Hitachi). 
Kuang  Yuan  Co.,  Ltd.  (Kuang  Yuan), 
Netlek  Corp..  Ltd.  (Nettek).  Paramount 
Electronics  (Paramount),  Philips 
Electronic  Industries  (Taiwan).  Ltd, 
(Philips),  Fulet  Electronic  Industrial  Co^ 
Ltd.  (Fulet),  RCA  Taiwan  Ud.  (RCA). 
Sampo  Corp.  (Sampo),  Sanyo  Electric 
(Taiwan)  Co.,  Ltd.  (Sanyo).  Shin- 
Shirasuna  Electric  Corp.  (ShirasunaJ. 
and  Tatung  Co.  (Tatung)  for  the  1987-88 
period. 

Fulet  changed  its  name  to  Proton 
Electronic  Industrial  Co.  (Proton)  prior 
to  initiation  of  the  1989-90  review.  For 
the  period  April  1, 1989  through  March 

31. 1990,  we  therefore  refer  to  the 
company  as  Proton.  By  letter  dated  April 

26. 1991,  Shirasuna  notified  the 
Department  Uiat  it  had  changed  its  name 
to  Technol-Ace  Corporation.  For 
purposes  of  this  review,  we  will 
continue  to  use  the  name  Shirasuna 
because  that  was  the  name  of  the 
company  during  the  period  of  review. 

TTie  Department  initiated  a  review  for 
Action,  AOC,  Capetronic,  Funai, 
Hitachi,  Kuang  Yuan.  Nettek. 
Paramount,  Philips.  Proton.  RCA 
Sampo,  Sanyo,  Shinlee  Corp.  (Shinlee), 
Shirasuna,  Tatung,  and  Teco  Electric 
and  Machinery  Co.,  Ltd.  (Teco)  for  the 
1989-90  period. 

The  Department  has  now  conducted  a 
review  for  both  periods  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act). 

For  the  April  1, 1989  through  March 
31, 1990  period,  a  domestic  Interested 
party,  Zenith,  alleged  d»at  Proton  sold 
color  televisions  In  the  home  market  at 
prices  below  the  cost  of  production.  As 
a  result  of  our  review  of  this  allegation, 
we  have  decided  to  initiate  an 
investigation  of  possible  home  market 
sales  by  Proton  at  prices  below  the  cost 
of  production.  We  will  therefore  publish 
a  separate  notice  of  preliminary  results 
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for  Proton  for  this  period  upon 
completion  of  the  sales  below  the  cost  of 
production  investigation. 
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Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  color  television  receivers, 
except  for  video  monitors,  complete  or 
incomplete,  from  Taiwan.  The  order 
covers  all  color  television  receivers 
regardless  of  tariff  classification. 
Effective  January  1, 1989,  this 
merchandise  is  classified  under  the 
Harmonized  Tariff  Schedule  (HTS) 
items  8528.10.80.  8529.90.15.  8529.90.20, 
and  8540.11.00.  Prior  to  January  1. 1989, 
the  merchandise  was  classifiable  under 
item  numbers  684,9246,  684.9248, 
684.9250,  684.9252,  684.9253,  684.9255, 
684.9256,  684.9258.  684.9262,  684.9263. 
684.9270.  684.9275.  684.9655,  684.9656. 
684.9658,  684.9660,  684.9663,  684.9864. 
684.9866,  687.3512,  687.3513,  687.3514, 
687.3516,  607.3518,  and  687.3520  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  TSUSA  and  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

This  review  covers  the  periods  April 
1, 1987  through  March  31. 1988.  and 
April  1. 1989  through  March  31. 1990. 

For  the  period  April  1. 1987  through 
March  31. 1988.  Kuang  Yuan.  Nettek. 
Sampo,  and  Sanyo  had  no  shipments  of 
the  subject  merchandise,  and  Fimai  and 
Paramount  failed  to  respond  to  our 
questionnaire.  For  the  period  April  1, 
1989  through  March  31, 1990,  Funai. 
Hitachi,  Philips,  Sampo,  Sanyo  and 
Shirasuna  had  no  shipments  of  the 
subject  merchandise,  and  Paramount, 
Nettek,  Shinlee  and  Teco  failed  to 
respond  to  our  questionnaire.  For  those 
firms  which  had  no  shipments,  we 
assigned  the  rate  for  each  firm  for  the 
last  period  for  which  a  review  has  been 
completed  in  which  that  firm  had 
shipments.  For  those  firms  that  failed  to 
respond  to  our  questionnaire,  we  used 
the  best  information  available  (BIA), 
which  was  the  highest  margin  among 
respondent  firms  in  the  relevant  period, 
or  the  subject  firm's  most  recent  margin, 
whichever  was  higher.  Since  Capetronic 
was  revoked  from  the  order  effective 
May  29, 1987,  and  its  transactions  for 
the  period  April  1, 1987  through  May  28, 
1987  were  covered  in  a  prior  review  (55 
FR  47093,  November  9, 1990),  we  are 
terminating  this  review  for  Capetronic. 

United  States  Price 

In  calculating  United  States  price 
(U.S.  price),  we  used  purchase  price  or 
exporter's  sales  price  (ESP),  both  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  and  ESP  were  based  on 
the  packed  f.o.b..  aii^  or  delivered 


prices  to  the  first  uiu^Iated  purchasers 
in  the  United  States. 

We  made  deductions,  where 
appropriate,  for  export  charges,  ocean 
freight,  marine  insurance,  U.S.  and 
foreign  inland  freight  and  insurance, 
U.S.  and  foreign  brokerage  fees,  bonk 
charges,  shipping  charges,  U.S.  customs 
duties,  inspection  fees,  finder's  fees, 
harbor  fees,  discounts,  rebates,  credit 
expenses,  warranty  expenses, 
advertising  and  sales  promotion 
expenses,  after-sale  warehousing, 
technical  service  expenses,  royalties, 
bonuses,  commissions  to  unrelated 
parties,  selling  expenses  inciured  in 
Taiwan,  and  the  U.S.  subsidiary's 
indirect  selling  expenses.  Where 
applicable,  we  made  an  addition  for 
import  duties  not  collected  on  imported 
raw  materials  used  to  produce 
subsequently  exported  merchandise. 
We  accounted  for  commodity  tax 
imposed  in  Taiwan  or  a  third  country 
(when  foreign  market  value  (FMV)  was 
based  on  sales  to  a  third  country),  but 
not  collected  by  reason  of  exportation  to 
the  United  States,  by  multiplying  the 
appropriate  duty  paying  value  (DPV)  of 
the  merchandise  sold  in  the  United 
States  by  the  tax  rate  in  Taiwan  or  the 
third  country,  respectively,  and  adding 
the  result  to  the  U.S.  price.  In  Taiwan, 
the  DPV  is  the  ex-factory  price  for 
merchandise  produced  in  a  bonded 
factory;  for  merchandise  produced  in  an 
unbonded  factory,  the  DPV  is  the  price 
to  the  first  imrelated  purchaser  in  the 
United  States.  Among  third  countries, 
only  in  Japan  was  there  an  uncollected 
commodity  tax  for  which  we  made  an 
addition  to  U.S.  price.  In  Japan,  the  DPV 
is  the  invoice  amount  shown  on  entry 
documentation. 

We  accounted  for  the  value-added  tax 
(VAT)  imposed  in  Taiwan  (or  a  third 
country),  but  not  collected  by  reason  of 
exportation  to  the  United  States,  by 
multiplying  the  U.S.  invoice  value  by  the 
VAT  rate,  and  adding  the  result  to  U.S. 
price. 

No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  FMV.  we  used  home 
market  price,  third-country  price,  or 
constructed  value,  as  defined  in  section 
773  of  the  Tariff  Act,  as  appropriate. 

Home  market  prices  were  used  when 
sufficient  quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market  to  provide  a  reliable  basis  for 
comparison.  We  used  home  market 
sales  as  the  basis  for  FMV  for  Action  In 
both  periods,  for  Tatung  in  both  periods, 
and  for  Fulet  in  the  April  1, 1987  through 
March  31, 1988  period. 


Since  we  determined  that  the  home 
market  sales  of  Kuang  Yuan  in  the  April 
1, 1989  through  March  31, 1990  period, 
and  the  home  market  sales  of  Philips  in' 
the  April  1, 1987  through  March  31. 1988 
period  were  Insufficient  to  use  as  a 
basis  for  FMV.  we  used  third-country 
sales  as  the  basis  for  FMV  for  these  two 
companies.  For  certain  sales.  Philips  did 
not  provide  constructed  value 
information  data  for  U.S.  sales  without 
contemporaneous  third-country 
matches.  For  these  sales,  we  used,  as 
BIA,  the  highest  weighted-average 
margin  from  any  company  during  the 
relevant  period. 

For  the  April  1. 1987  through  March 
31. 1988  period,  petitioner  alleged  that 
AOC  sold  color  televisions  in  the  home 
market  at  prices  below  the  cost  of 
production.  As  a  result  of  our  review  of 
AOC,  we  found  substantial  quantities  of 
below-cost  sales  in  the  home  market. 
Therefore,  pursuant  to  9  353.51  of  the 
Commerce  Regulations,  we  did  not  use 
AOC's  home  market  sales  as  a  basis  for 
FMV.  For  models  for  which  there  were 
no  home  market  sales  of  such  or  similar 
merchandise,  we  used  third-country 
sales  as  the  basis  for  FMV.  For  all  other 
sales,  that  is,  sales  that  would  have 
been  compared  to  home  market  sales  if 
there  had  been  adequate  above-cost 
home  market  sales,  we  used  constructed 
value  as  the  basis  for  FMV.  Finally,  for 
sales  made  by  AOC  in  the  prior  review 
period,  but  shipped  during  the  period 
April  1, 1987  through  March  31, 1988,  we 
used  contemporaneous  home  market 
sales  of  such  or  similar  merchandise  as 
the  basis  for  FMV.  When  such  sales  did 
not  exist,  we  used  contemporaneous 
sales  of  such  or  similar  merchandise  in 
third-country  markets. 

For  the  April  1, 1989  through  March 
31. 1990  period,  we  used  home  market 
sales  for  AOC  when  AOC  had 
contemporaneous  sales  of  such  or 
similar  merchandise.  We  used  third- 
country  sales  as  a  basis  for  FMV  when 
contemporaneous  sales  of  such  or 
similar  merchandise  did  not  exist  in  the 
home  market. 

For  the  April  1, 1987  through  March 
31, 1988  period,  since  we  determined 
that  the  home  market  sales  of  Shirasuna 
were  insufficient  to  use  as  a  basis  for 
FMV,  we  used  Shirasuna's  third-country 
sales  as  the  basis  for  FMV.  Petitioner 
alleged  that  Shirasuna  sold  color 
televisions  in  home  and  third  country 
markets  at  prices  below  the  cost  of 
production  during  this  period.  As  a 
result  of  our  review  of  Shirasuna,  we 
eliminated  from  our  calculations  those 
third-country  sales  sold  at  prices  below 
the  cost  of  production.  We  used 
constructed  value  as  the  basis  for  FMV 


for  Shit-aauna  when  Shirasuna 
third-country  sales  of  such  or  e 
merchandise,  and  when  Shiras 
Insufficient  above-cost  sales  ol 
similar  merchandise  in  third-ci 
markets. 

We  used  constructed  value  i 
for  both  periods,  and  for  Hitac 
April  1, 1987  through  March  31 
period,  since  these  companies 
Insufficient  sales  of  such  or  sii 
merchandise  in  both  the  home 
country  markets. 

Home  market  price  was  bas 
packed,  delivered  price  to  unn 
purchasers  in  the  home  marke 
applicable,  we  made  adjustme 
inland  freight,  insurance,  comi 
to  unrelated  parties,  rebates,  ( 
expenses,  discounts,  warranty 
advertising  and  sales  promotii 
expenses,  royalties,  after-sale 
warehousing,  differences  in  th 
characteristics  of  the  merchar 
differences  in  packing. 

We  also  made  adjustments, 
applicable,  for  indirect  selling 
to  ofisei  commissions,  and  to 
selling  expenses  deducted  in  I 
calculations,  but  not  for  amou 
exceeding  the  U.S.  commissio 
expenses.  Finally,  we  made 
circumstance-of-sale  adjustmi 
commodity  tax  differences  an 
differences,  where  appropriat 
Third-country  price  was  ba 
packed  f  o.b.,  c.i.f ,  or  deliver* 
unrelated  purchasers.  We  ma 
adjustments,  where  applicabl 
ocean  freight  brokerage  and 
marine  insurance,  foreign  imj 
Taiwan  inland  freight  and  int 
bank  charges,  harbor  taxes,  ii 
charges,  shipping  charges,  en 
expenses,  royalties,  selling  e) 
incurred  in  Taiwan,  differenc 
physical  characteristics  of  thi 
merchandise,  and  differences 
packing. 

We  also  made  adjustments 
applicable,  for  indirect  sellinj 
to  offset  commissions,  and  to 
selling  expenses  deducted  in 
calculations,  for  amounts  not 
the  U.S.  commission  and  exp 
Finally,  we  made  circumstan 
adjustments  for  commodity  t 
differences  and  VAT  differer 
appropriate. 

No  other  adjustments  wen 
allowed. 

Constructed  value  consistc 
sum  of  the  costs  of  materials 
fabrication,  and  general  exp( 
profit;  and  the  cost  of  export 
Where  the  statutory  minimui 
percent  of  the  cost  of  materii 
fabrication  exceeded  the  act 
of  general  expenses,  we  add' 
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Since  we  determined  that  the  home 
market  sales  of  Kuang  Yuan  in  the  April 
1, 1989  through  March  31, 1990  period, 
and  the  home  market  sales  of  Philips  in' 
the  April  1, 1987  through  March  31, 1988 
period  were  insufficient  to  use  as  a 
basis  for  FMV,  we  used  third-country 
sales  as  the  basis  for  FMV  for  these  two 
companies.  For  certain  sales.  Philips  did 
not  provide  constructed  value 
information  data  for  U.S.  sales  without 
contemporaneous  third-country 
matches.  For  these  sales,  we  used,  as 
BIA,  the  highest  weighted-average 
margin  from  any  company  during  the 
relevant  period. 

For  the  April  1. 1987  through  March 
31, 1988  period,  petitioner  alleged  that 
AOC  sold  color  televisions  in  the  home 
market  at  prices  below  the  cost  of 
production.  As  a  result  of  our  review  of 
AOC,  we  found  substantial  quantities  of 
below-cost  sales  in  the  home  market. 
Therefore,  pursuant  to  9  353.51  of  the 
Commerce  Regulations,  we  did  not  use 
AOC's  home  market  sales  as  a  basis  for 
FMV.  For  models  for  which  there  were 
no  home  market  sales  of  such  or  similar 
merchandise,  we  used  third-country 
sales  as  the  basis  for  FMV.  For  all  other 
sales,  that  is,  sales  that  would  have 
been  compared  to  home  market  sales  if 
there  had  been  adequate  above-cost 
home  market  sales,  we  used  constructed 
value  as  the  basis  for  FMV.  Finally,  for 
sales  made  by  AOC  in  the  prior  review 
period,  but  shipped  during  the  period 
April  1, 1987  through  March  31, 1988,  we 
used  contemporaneous  home  market 
sales  of  such  or  similar  merchandise  as 
the  basis  for  FMV.  When  such  sales  did 
not  exist,  we  used  contemporaneous 
sales  of  such  or  similar  merchandise  in 
third-country  markets. 

For  the  April  1, 1989  through  March 
31, 1990  period,  we  used  home  market 
sales  for  AOC  when  AOC  had 
contemporaneous  sales  of  such  or 
similar  merchandise.  We  used  third- 
country  sales  as  a  basis  for  FMV  when 
contemporaneous  sales  of  such  or 
similar  merchandise  did  not  exist  in  the 
home  market. 

For  the  April  1. 1987  through  Mareh 
31, 1988  period,  since  we  determined 
that  the  home  market  sales  of  Shirasuna 
were  insufficient  to  use  as  a  basis  for 
FMV,  we  used  Shirasuna's  third-country 
sales  as  the  basis  for  FMV.  Petitioner 
alleged  that  Shirasuna  sold  color 
televisions  in  home  and  third  country 
markets  at  prices  below  the  cost  of 
production  during  this  period.  As  a 
result  of  our  review  of  Shirasuna,  we 
eliminated  from  our  calculations  those 
third-country  sales  sold  at  prices  below 
the  cost  of  production.  We  used 
constructed  value  as  the  basis  for  FMV 


for  Shirasuna  when  Shirasuna  had  no 
third-country  sales  of  such  or  similar 
merchandise,  and  when  Shirasuna  had 
insufficient  above-cost  sales  of  such  or 
similar  merchandise  in  third-country 
markets. 

We  used  constructed  value  for  RCA 
for  both  periods,  and  for  Hitachi  for  the 
April  1, 1987  through  March  31. 1988 
period,  since  these  companies  had 
insu^icient  sales  of  such  or  similar 
merchandise  in  both  the  home  and  third- 
country  markets. 

Home  market  price  was  based  on  the 
packed,  delivered  price  to  unrelated 
purchasers  in  the  home  market.  Where 
applicable,  we  made  adjustments  for 
inland  freight,  insurance,  commissions 
to  unrelated  parties,  rebates,  credit 
expenses,  discounts,  warranty  expenses, 
advertising  and  sales  promotion 
expenses,  royalties,  after-sale 
warehousing,  differences  in  the  physical 
characteristics  of  the  merchandise,  and 
differences  in  packing. 

We  also  made  adjustments,  where 
applicable,  for  indirect  selling  expenses 
to  o^set  commissions,  and  to  offset  U.S. 
selling  expenses  deducted  in  ESP 
calculations,  but  not  for  amounts 
exceeding  the  U.S.  commissions  and 
expenses.  Finally,  we  made 
circumstance-of-sale  adjustments  for 
commodity  tax  differences  and  VAT 
differences,  where  appropriate. 

Third-country  price  was  based  on  the 
packed  f.o.b..  c.i.f.,  or  delivered  price  to 
unrelated  purchasers.  We  made 
adjustments,  where  applicable,  for 
ocean  freight  brokerage  and  handling, 
marine  insurance,  foreign  Import  duty, 
Taiwan  inland  freight  and  insurance, 
bank  charges,  harbor  taxes,  import 
charges,  shipping  charges,  credit 
expenses,  royalties,  selling  expenses 
Incurred  in  Taiwan,  differences  in  the 
physical  characteristics  of  the 
merchandise,  and  differences  in 
packing. 

We  also  made  adjustments,  where 
applicable,  for  indirect  selling  expenses 
to  offset  commissions,  and  to  offset  U.S. 
selling  expenses  deducted  in  ESP 
calculations,  for  amounts  not  exceeding 
the  U.S.  commission  and  expenses. 
•  Finally,  we  made  circumstance-of-sale 
adjustments  for  commodity  tax 
differences  and  VAT  differences,  where 
appropriate. 

No  other  adjustments  were  claimed  or 
allowed. 

Constructed  value  consisted  of  the 
sum  of  the  costs  of  materials, 
fabrication,  and  general  expenses; 
profit;  and  the  cost  of  export  packing. 
Where  the  statutory  minimum  of  10 
percent  of  the  cost  of  materials  and 
fabrication  exceeded  the  actual  amount 
of  general  expenses,  we  added  the 


statutory  minimum  amount  in 
accordance  with  section  773(e)  of  the 
Tariff  Act.  Where  the  statutory 
minimum  of  eight  percent  of  the  sum  of 
the  cost  of  materials,  fabrication,  and 
general  expenses  exceeded  the  actual 
profit  we  added  the  statutory  minimum. 
We  made  adjustments  to  constructed 
value,  where  applicable,  for  differences 
in  merchandise.  We  also  made 
circumstance-of-sale  adjustments, 
where  applicable,  for  royalty,  warranty, 
and  credit 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  the 
dumping  margins  to  be: 


Manufacturar/ 

Exportar 

T)m«  parted 

Margin 
(paroant) 

Action 

Electronlca 

Co..  Ltd, 

04/01/87-03/31/88 

04/01/89-03/31/90 

0.30  7.07 

AOC 

Intofncttootf, 

•nc... 

04/01/87-03/31/88 

04/01/89-03/31/90 

8.S7  0.23 

FuntfElactric 

Co.  Ltd. 

04/01/87-03/31/88 

04/01/89-03/31/90 

•23.90 
>4.44 

FuM  Bactrome 

Induatrtal  Co.. 

Lid.   

04/01/87-03/31/88 

0.S2 

HttacN 

Talavtaion 

(Taiwvi)  Ltd.... 

04/01/87-03/31/88 

04/01/89-03/31/90 

23.90 
>  10.82 

Kuang  Yuan 

Co.,  Ltd...... 

04/01/87-03/31/88 

04/01/89-03/31/90 

>  0.00  0.00 

NaltakCorp.. 

Ltd 

04/01/87-03/31/88 

04/01/89-03/31/90 

'23.90 
M0J2 

Paramount 

Electronict 

04/01/87-03/31/88 

04/01/89-03/31/90 

•23.90 
•10.82 

PtMipi 

Elactrontc 

Induatrtaa 

(Tatwan),  Ltd... 

04/01/87-03/31/88 

04/01/89-03/31/90 

B.6S  ■  10.82 

RCAT^Man. 

Ltd. 

04/01/87-03/31/88 

04/01/89-03/31/90 

6.48  1.94 

Sampo  Corp 

04/01/87-03/31/88 

04/01/89-03/31/90 

•0.78 
'0.78 

(Taiwan)  Co. 

Ltd         

04/01/87-03/31/88 
04/01/89-03/31/90 

'4.86 

'4.68 

Shintee  Corp 

04/01/89-03/31/90 

>  10.14 

ShirvSNraauna 

ElactrtcCoip.. 

04/01/87-03/31/88 

04/01/89-03/31/90 

1.08  >  10.82 

TatungCo 

.    04/01/87-03/31/88 

04/01/89-03/31/90 

ije 

Manutacturar/ 
Exportar 

Thnapartod 

Margin 
(parnnQ 

TaooElactric 
and 
MacMnary 

Co.,  Ud. 

04/01/89-03/31/90 

•8.87 

'  No  ihlpmants  during  Itta  partod;  rata  li  (rom  tha 
last  raviaw  in  which  thara  wara  at*prnant».         ^^ 

•  No  raspon**;  wa  tharafore  oaad  tha  t>aat  Wor- 
matx>n  avaliatM.  wt«ch  waa  aithar  tha  highaat  rata 
among  raspooOant  hrm»  m  tha  ratavarit  ravlaw.  or 
tha  »ut5)oci  fmnt  moat  racant  margin,  whichairar 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  pubhcation  of  this  notice,  or  the 
first  workday  thereafter. 

Case  briefs  and/ or  written  comments 
from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttals  to  written 
comments.  Umited  to  issues  raised  in  the 
case  briefs  and  comments,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  most  recent  of  the  above  margins 
shall  be  required  for  these  firms.  Since 
the  dumping  margin  for  Kuang  Yuan  is 
zero,  and  the  margin  for  AOC  is  less 
than  0.5%  and.  therefore,  de  minimis  for 
cash  deposit  purposes,  the  Department 
shall  not  require  a  cash  deposit  of 
estimated  antidumping  duties  for  these 
firms.  For  Proton,  the  rate  established  in 
the  review  of  the  1988/89  period  (56  FR 
31378,  July  10, 1991)  will  remain  in  effect 
For  all  other  manufacturers/exporters  of 
this  merchandise,  not  covered  in  this  or 
prior  reviews,  a  cash  deposit  of 
estimated  antidumping  duties  of  8.57 
percent  shall  be  required.  This  figure  is 
the  highest  non-BIA  rate  for  the  most 
recent  period  for  any  firm  in  this  case. 
These  deposit  requirements  and  waiver 
are  effective  for  all  shioments  of  color 
television  receivers,  except  video 
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monitors,  from  Taiwan,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.22  of  the  Department's 
regulations  (19  CFR  353.22)  (1990). 

Dated:  |uJy  24. 1991. 
Marjorie  A.  Choriins, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-18227  Filed  7-31-91;  a«  am] 

I  CODE  3810-08-11 


[A-S88-007] 

High  Capacity  Pagers  From  Japan; 
Intent  to  Revoke  Antidumptng  Duty 
Order 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTUM:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  duty 
order  on  high  capacity  pagers  from 
Japan.  Interested  parties  who  object  to 
this  revocation  must  submit  their 
comments  in  writing  no  later  than 
August  31, 1991. 

EFFECTIVE  DATE:  August  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT! 

Melissa  Skinner,  Office  of  Antidumping 
CompUance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230, 
telephone:  (202)  377-4851. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  16. 1983,  the  Department  of 
Commerce  published  an  antidumping 
duty  order  on  high  capacity  pagers  from 
Japan  (48  FR  37058).  The  Department  of 
Commerce  ("the  Department")  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an  order 
or  finding  if  the  Secretary  of  Commerce 
concludes  that  it  is  no  longer  of  interest 
to  interested  parties.  Accordingly,  as 
required  by  S  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  this  order. 

Opportunity  to  Object 

No  later  than  August  31, 1991, 
mtercsted  parties,  as  defined  in 


§  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  August  31, 
1991,  in  accordance  with  the 
Department's  notice  of  opportimity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
August  31, 1991.  we  shall  conclude  Uiat 
the  finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  July  25. 1991. 

Roland  L  MacDonald. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  91-18230  Filed  7-31-91;  8:45  am] 
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[A-461-008] 

Titanium  Sponge  from  the  U.S.S.R.; 
Intent  to  Revoke  Antidumping  Fkiding 

aqency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  intent  to  revoke 
antidumping  finding. 

summary:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  finding 
on  titanium  sponge  from  the  U.S.S.R. 
Interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  August  31. 1991. 
»FICnVE  date:  August  1,  1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Fred  Baker  or  Robert  Marenick,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230,  telephone:  (202)  377-5255. 
SUPPLEMENTARY  MRMMATION: 

Background 

On  August  28. 1968,  the  Department  of 
Treasury  published  an  antidumping 
finding  on  titanium  sponge  from  the 
U.S.S.R.  (33  FR  12138).  The  Departinent 
of  Commerce  ("the  Department")  has 
not  received  a  request  to  conduct  an 
administrative  review  of  this  finding  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 


The  Department  may  revoke  an  order 
or  finding  if  the  Secretary  of  Commerce 
concludes  that  it  is  no  longer  of  interest 
to  interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  tiie 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  this  finding. 

Opportunity  to  Object 

No  later  than  August  31, 1991, 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Departinent's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections  ' 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administi-ation, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  August  31, 
1991,  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
August  31, 1991,  we  shall  conclude  that 
the  finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  July  25, 1991. 
RoUnd  L.  MacDonald. 
A  cling  Deputy  AssJatant  Secretary  for 
Compliance. 
[FR  Doc.  91-18226  Filed  7-31-01;  8:45  amj 
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[A-S68-802] 

Notice  Of  Preliminary  Results  and 
Termination  in  Part  of  Antidumping 
Duty  Administrative  Review:  3.5" 
Microdisks  and  Coated  Media  Thereof 
From  Japan 

AQENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  1,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Terpstra,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  SW., ' 
Washington,  DC  20230;  telephone:  (202) 
377-3965. 

Period  of  Review;  September  29, 1988, 
through  March  31, 1990. 

Preliminary  Results  and  Termination 
in  Part  of  Antidumping  Duty 
Administrative  Review: 


Background 

On  April  3. 1989,  the  Depari 
published  in  the  Federal  Regii 
1.3406)  an  antidumping  duty  o 
3.5"  microdiscs  and  coated  m 
thereof  from  Japan.  On  June  1 
published  notice  of  our  Initiat 
antidumping  administrative  r 
FR  22366)  for  the  folowing  fin 

•  Fuji  Photo  Film  (Fuji) 

•  Kasei  Verbatim 

•  Konica  Corporation  (Kor 

•  Memorex  Telex  Japan  [\ 

•  Sanken  Plastics  Co.  (San 

•  Sony  Corporation  (Sony) 

•  TDK  Corporation  (TDK) 

•  Teijin  Memorimedia  (TV 

•  Tokyo  Materials  Co. 
Each  of  the  firms  listed  abovi 
questionnaires  by  June  28, 19 

On  June  14, 1990,  Sanken  L 
withdrew  its  requests  for  rev 
TDK  and  Tokyo  Materials  C( 
TDK  is  still  being  reviewed  a 
request.  On  July  25, 1990,  we 
notice  of  our  termination  of  t 
administrative  review  of  Tok 
Materials  Co.  (55  FR  30280). 

On  July  18, 1990,  Magmedii 
importer,  argued  that  Sanker 
requst  for  review  of  Konica  t 
entries  of  the  subject  mercha 
produced  by  Konica  for  whic 
requester,  Sanken,  is  the  imp 
record.  On  August  16, 1990,  J 
withdrew  its  requests  for  rev 
Konica  Corporation  and  San 
Co.  On  August  13, 1990,  Vert 
withdrew  its  request  for  revi 
Verbatim.  Accordingly,  the  I 
of  Commerce  (the  Departmei 
terminating  the  administratis 
for  these  companies. 

The  Department  is  now  co 
the  administrative  review  in 
with  section  751  of  the  Tarifl 
1930,  as  amended  (the  Act), 
following  companies:  Fuji,  W 
Sony,  TMC,  and  TDK. 

All  five  companies  reques 
received  extension  dates  for 
of  their  questionnaire  respoi 
Responses  to  the  Departmer 
questionnaire  were  received 
Memorex,  TDK,  and  TMC  oi 
4, 1990.  Sony's  questionnain 
was  received  on  September 
Fuji's  questionnaire  respons 
received  on  September  10, 1 
issued  a  deficiency  letter  to 
April  30, 1991.  On  April  29, 1 
issued  deficiency  letters  to  I 
Memorex,  and  Sony,  and  on 
May  7, 1991,  we  issued  defic 
to  "TDK.  All  five  companies : 
and  were  granted  extension 
submitted  its  response4o  th 
Department's  deficiency  letl 
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The  Department  may  revoke  an  order 
or  finding  if  the  Secretary  of  Commerce 
concludes  that  it  is  no  longer  of  interest 
to  interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  this  fmding. 

Opportunity  to  Object 

No  later  than  August  31, 1991, 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  ftnding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  August  31, 
1991.  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
August  31, 1991.  we  shall  conclude  that 
the  finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  July  25, 1991. 

Roland  L.  MacDoaaid. 

Acting  Deputy  AasJstant  Secretary  for 
Compliance. 

[FR  Doc.  91-18226  Filed  7-31-01;  6:45  amj 
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[A-S68-802] 

Notice  Of  Preliminary  Results  and 
Termination  in  Part  of  Antidumping 
Duty  Administrative  Review:  3.5" 
Microdisks  and  Coated  Media  Thereof 
From  Japan 

aoency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  Terpstra,  Office  of  Antidumping 
Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  SW..  * 
Washington.  DC  20230;  telephone:  (202) 
377-3965. 

Period  of  Review:  September  29. 1988. 
through  March  31. 1990. 

Preliminary  Results  and  Termination 
in  Part  of  Antidumping  Duty 
Administrative  Review: 


Background 

On  April  3. 1989.  the  Department 
published  in  the  Federal  Register  (54  FR 
1.'M06)  an  antidumping  duty  order  on 
3.5"  microdiscs  and  coated  media 
thereof  from  Japan.  On  June  1. 1990,  we 
published  notice  of  our  initiation  of 
antidumping  administrative  reviews  (55 
FR  22366)  for  the  folowing  firms: 

•  Fuji  Photo  Fibn  (Fuji) 

•  Kasei  Verbatim 

•  Konica  Corporation  (Konica) 

•  Memorex  Telex  Japan  (Memorex) 

•  Sanken  Plastics  Co.  (Sanken) 

•  Sony  Corporation  (Sony) 

•  TDK  Corporation  (TDK) 

•  Teijin  Memorimedia  (TMC) 

•  Tokyo  Materials  Co. 

Each  of  the  firms  listed  above  received 
questionnaires  by  June  28. 1990. 

On  June  14. 1990,  Sanken  USA 
withdrew  its  requests  for  reviews  of 
TDK  and  Tokyo  Materials  Co.  However, 
TDK  is  still  being  reviewed  at  its  own 
request.  On  July  25, 1990,  we  published 
notice  of  our  termination  of  the 
administrative  review  of  Tokyo 
Materials  Co.  (55  FR  30260). 

On  July  18. 1990,  Magmedia.  an 
importer,  argued  that  Sanken  USA's 
requst  for  review  of  Konica  be  limited  to 
entries  of  the  subject  merchandise 
produced  by  Konica  for  which  the 
requester.  Sanken,  is  the  importer  of 
record.  On  August  16, 1990.  Sanken  USA 
withdrew  its  requests  for  reviews  of 
Konica  Corporation  and  Sanken  Plastics 
Co.  On  August  13. 1990.  Verbatim 
withdrew  its  request  for  review  of  Kasei 
Verbatim.  Accordingly,  the  Department 
of  Commerce  (the  Department)  is 
terminating  the  administrative  review 
for  these  companies. 

The  Department  is  now  conducting 
the  administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act),  for  the 
following  companies:  Fuji,  Memorex, 
Sony.  TMC.  and  TDK. 

All  five  companies  requested  and 
received  extension  dates  for  submission 
of  their  questionnaire  responses. 
Responses  to  the  Department's 
questionnaire  were  received  from 
Memorex.  TDK.  and  TMC  on  September 
4. 1990.  Sony's  questionnaire  response 
was  received  on  September  5. 1990.  and 
Fuji's  questionnaire  response  was 
received  on  September  10, 1990.  We 
issued  a  deficiency  letter  to  TMC  on 
April  30, 1991.  On  April  29, 1991,  we 
issued  deficiency  letters  to  Fuji, 
Memorex  and  Sony,  and  on  May  3  and 
May  7. 1991.  we  issued  deficiency  letters 
to  TDK.  All  five  companies  requested 
and  were  granted  extensions.  TMC 
submitted  its  response^to  the 
Department's  deficiency  letter  on  May 


24, 1991.  We  received  an  additional 
submission  from  TMC  on  June  25, 1991. 
Sony  submitted  its  response  on  May  28. 
1991,  and  additional  supplemental 
submissions  on  June  3. 1991.  We 
received  responses  from  Fuji  on  May  20. 
1991.  and  Memorex  on  May  17. 1991.  We 
received  deficiency  responses  from  TDK 
on  May  28. 1991,  in  reference  to  our  May 
1  and  May  7. 1991,  deficiency  letters.  On 
June  18. 1991.  we  issued  deficiency 
letters  to  all  respondents.  On  June  26, 
1991,  responses  to  these  deficiency 
letters  were  received  from  all  five 
respondents. 

Scope  of  Review 

The  products  covered  by  this  review 
are  3.5"  microdiscs  and  coated  media 
thereof  from  Japan  and  are  currently 
provided  for  under  subheading 
8523.20.0000  of  the  Harmonized  Tariff 
Schedules  (HTS).  These  products  were 
previously  provided  for  in  item  724.4570 
of  the  Tariff  Schedules  of  the  United 
States  (TSUS).  Although  the  HTS  and 
TSUS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

A  3.5"  microdisc  is  a  tested  or 
untested  magnetically  coated  polyester 
disk  with  a  steel  hub  encased  in  a  hard 
plastic  jacket.  These  microdisks  are 
used  to  record  and  store  encoded  digital 
computer  information  for  access  by  3.5" 
floppy  disk  drives.  The  3.5"  microdisc 
includes  single-sided,  double-sided,  or 
high-density  formats. 

Coated  media  is  the  flexible  recording 
material  used  in  the  finished  microdisk. 
Media  consists  of  a  polyester  base  film 
to  which  a  coating  of  magnetically 
charged  particles  is  bonded.  The  3.5" 
microdisc  is  intended  for  use  specifically 
in  a  3.5"  floppy  disk  drive. 

Such  or  SimUar  Merchandise 

For  all  respondent  companies,  in 
accordance  with  section  771(16)  of  the 
Act  we  established  two  categories  of 
such  or  similar  merchandise:  (1)  3.5" 
microdiscs  and  (2)  coated  media. 

We  made  adjustments  for  differences 
in  the  physical  characteristics  of  the 
merchandise  (difmers),  where 
appropriate,  in  accordance  with  section 
773(a)(4)(c)  of  the  Act 

United  States  Price 

Fuji 

For  Fuji,  we  based  United  States  price 
(USP)  on  purchase  price,  in  accordance 
with  section  772(b)  of  the  Act  where 
sales  were  made  directly  to  unrelated 
parties  prior  to  importation  Into  the 
United  States  and  because  exporter's 
sales  price  (ESP)  methodology  was  not 


Indicated  by  other  circumstances. 
Where  sales  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  we  based  USP  on 
ESP,  in  accordance  with  section  772(c) 
of  the  Act. 

We  calculated  purchase  price  based 
on  packed,  f.o.b.  Japanese  port  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight 
and  foreign  inland  insurance.  In 
accordance  with  section  772(d)(1)(C)  of 
the  Act  we  added  to  the  net  unit  price 
the  amount  of  the  consumption  tax  that 
is  not  collected  by  reason  of  exportation 
of  the  merchandise. 

We  calculated  ESP  based  on  packed, 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions  for  foreign  brokerage,  foreign 
inland  freight,  foreign  inland  insurance, 
ocean  frei^t  marine  insurance,  U.S. 
duty,  U.S.  Inland  freight  U.S.  inland 
insurance,  and  U.S.  brokerage  and, 
where  appropriate,  for  other  deductions. 
In  accordance  with  section  772(e)(2)  of 
the  Act  we  made  further  deductions, 
where  appropriate,  for  advertising,  and 
credit  expenses.  We  made  further 
deductions  for  commissions  and  indirect 
selling  expenses  in  the  home  market  and 
United  States,  including  inventory 
carrying  costs,  warehousing  expenses, 
and  indirect  selling  expenses  in  JapaiL 
We  recalculated  U.S.  indirect  selling 
expenses  based  on  information  on  the 
record.  In  accordance  with  section 
772(d)(1)(C)  of  the  Act  we  added  to  net 
unit  price  the  amount  of  consumption 
tax  that  is  not  collected  by  reason  of 
exportation  of  the  merchandise. 

In  addition  to  the  aforementioned 
deductions,  we  deducted  all  value 
added  to  the  microdisk,  pursuant  to 
section  772(e)(3)  of  the  Act  The  value 
added  consists  of  the  costs  associated 
with  the  production  and  sale  of  the 
completed  microdisk,  other  than  the 
costs  associated  with  the  imported 
media,  and  a  proportional  amount  of 
profit  or  loss  related  to  the  value  added. 
Profit  or  loss  was  calculated  by 
deducting  from  the  sales  price  of  the 
microdisk  all  production  and  selling 
costs  incurred  by  the  company  for  the 
microdisk.  The  total  profit  or  loss  was 
then  allocated  proportionately  to  all 
components  of  cost 

In  determining  the  costs  incurred  to 
produce  the  microdisk,  the  Department 
included  (1)  the  costs  of  manufacture,  (2) 
movement  and  packing  expenses,  and 
(3)  general  expenses  including  selling 
and  admlnictrative  expenses,  R&D 
expense  and  interest  expense. 

We  used  Fuji's  data  where  the  costs 
were  not  appropriately  quantified  or 
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valued.  We  adjusted  the  manufacturing 
costs  in  Japan  for  production  of  the 
magnetic  media  by  including  interest 
expense  because  it  was  not  included  in 
the  submission.  We  calculated  interest 
expense  using  our  normal  methodology, 
i.e.,  computing  the  ratio  of  Fuji's  interest 
expense  to  cost  of  sales  from  the 
consolidated  Bnancial  statements  and 
applying  it  to  the  cost  of  manufactiu^. 
We  also  adjusted  the  further 
manufacturing  costs  incurred  in  the 
United  States  for  production  of  the  2.5" 
microdisks  by  including  interest  expense 
because  it  was  not  included  in  the 
submission.  We  calculated  interest 
expense  using  our  normal  methodology. 

Memorex 

Memorex  reported  entries  of  the 
subject  merchandise  that  were 
subsequently  re-exported.  Because  this 
subject  merchandise  was  re-exported 
without  an  intervening  sale  to  an 
unrelated  party  in  the  United  States,  we 
have  not  included  it  in  our  calculations. 
Memorex  also  reported  some  entries  of 
the  subject  merchandise  that  were  used 
for  internal  purposes.  Because  this 
subject  merchandise  was  never  sold  to 
an  unrelated  party  in  the  United  States, 
we  have  not  included  it  in  our 
calculations. 

For  Memorex,  we  based  USP  on  ESP, 
in  accordance  with  section  772(c)  of  the 
Act,  because  all  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States.  We 
calculated  ESP  based  on  packed, 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions  for  foreign  inland  freight, 
foreign  inland  insurance,  foreign 
brokerage,  ocean  freight,  U.S.  brokerage, 
U.S.  duty,  U.S.  inland  freight,  and  U.S. 
inland  insurance  and,  where 
appropriate,  for  discounts,  price 
protection  rebates,  and  volume  rebates. 
For  certain  transactions,  Memorex  had 
no  values  reported  for  movement 
charges  even  though  the  terms  of  sale 
indicated  that  such  charges  were 
incurred.  Because  Memorex  provided  no 
explanation  for  the  unreported 
movement  charges  on  these 
fransactions,  we  have  used  the  highest 
charge  or  expense  reported  on  other 
sales  as  BIA.  We  also  recalculated 
inventory  canying  expenses  using  the 
period  from  when  the  merchandise  left 
the  warehouse  in  Japan  to  when  it  was 
delivered  to  the  final  customer. 

In  accordance  with  section  772(e)(2)  of 
the  Act,  we  made  further  deductions, 
where  appropriate,  for  advertising, 
commissions  and  credit  expenses.  We 
made  further  deductions  for  indirect 
selling  expenses,  including  inventory 
carrying  costs  and  indirect  selling 


expenses  in  Japan.  In  accordance  with 
secUon  772(d)(1)(C)  of  the  Act.  we 
added  to  net  unit  price  the  amount  of 
consumption  tax  that  is  not  collected  by 
reason  of  exportation  of  the 
merchandise. 

Sony 

Sony  reported  entries  of  the  subject 
merchandise  that  were  subsequently  re- 
exported. Because  this  subject 
merchandise  was  re-exported  without 
an  intervening  sale  to  an  unrelated  party 
in  the  United  States,  we  have  not 
included  it  in  our  calculations. 

For  Sony  Corporation,  we  based  USP 
on  purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  where  sales 
were  made  directly  to  unrelated  parties 
prior  to  importation  into  the  United 
States  and  because  ESP  methodology 
was  not  indicated  by  other 
circumstances.  Where  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States,  we 
based  USP  on  ESP,  in  accordance  with 
section  772(c)  of  the  Act. 

We  calculated  purchase  price  based 
on  packed,  f.o.b.  Japanese  port  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
foreign  inland  insurance,  and  foreign 
brokerage.  In  accordance  with  section 
772(d)(1)(C)  of  the  Act,  we  added  to  the 
net  unit  price  the  amount  of  the 
consumption  tax  that  is  not  collected  by 
reason  of  exportation  of  the 
merchandise. 

We  calculated  ESP  based  on  packed, 
delivered  prices  to  unrelated  customers 
in  the  United  States.  For  some  sales, 
Sony  reported  an  amount  to  account  for 
billing  errors.  We  applied  the  reported 
amount  to  the  reported  price  in  order  to 
arrive  at  a  price  adjusted  for  billing 
errors.  We  made  deductions  for  foreign 
brokerage,  foreign  inland  freight,  ocean 
freight,  marine  insurance,  duty,  U.S. 
inland  freight,  U.S.  inland  insurance, 
U.S.  brokerage  and,  where  appropriate, 
for  discounts,  price  protection  rebates, 
and  volume  rebates. 

In  accordance  with  section  772(e)(2)  of 
the  Act  we  made  further  deductions, 
where  appropriate,  for  packing  expenses 
incurred  in  the  United  States, 
advertising,  warranty  expenses,  and 
credit  expenses.  We  also  made 
deductions  for  indirect  selling  expenses, 
including  inventory  carrying  costs  and 
indirect  selling  expenses  in  Japan.  In 
accordance  with  section  772(e)(1)  of  the 
Act,  we  also  deducted  conunissions.  In 
accordance  with  section  772(d)(1)(C)  of 
the  Act,  we  added  to  net  imit  price  the 
amount  of  consumption  tax  that  is  not 
collected  by  reason  of  exportation  of  the 
merchandise. 


Because  Sony  failed  to  report  further 
manufacturing  costs,  as  requested  in 
both  the  original  questionnaire  and 
supplemental  request,  we  used  the 
average  of  the  positive  margins 
calculated  for  Sony  transactions  for 
these  sales,  as  best  information 
available  (BIA)  in  accordance  with 
section  776(c)  of  the  Act.  In  addition, 
certain  fransactions  had  no  values 
reported  for  movement  charges  even 
though  the  terms  of  sale  indicated  that 
such  charges  were  incurred.  Similarly, 
certain  fransactions  contained  no  selling 
expenses  even  though  the  narrative 
portion  of  the  questionnaire  response 
indicated  that  these  expenses  were 
incurred  on  all  sales.  Because  Sony 
provided  no  explanation  for  the 
unreported  movement  charges  and 
expenses  on  these  fransactions,  we  have 
used  the  highest  charge  or  expense 
reported  by  Sony  on  other  sales  as  BIA. 

TDK 

For  TDK.  we  based  USP  on  purchase    • 
price,  in  accordance  with  section  772(b) 
of  the  Act,  where  sales  were  made 
dfrectly  to  unrelated  parties  prior  to 
importation  into  the  United  States  and 
because  ESP  methodology  was  not 
indicated  by  other  circumstances.  TDK 
made  certain  sales  in  Japan  which  it 
knew  would  be  exported  to  the  United 
States.  We  have  freated  such  sales  as 
purchase  price  sales.  Where  sales  to  the 
first  unrelated  purchaser  took  place 
after  importation  into  the  United  States, 
we  based  USP  on  ESP,  in  accordance 
with  section  772(c)  of  the  Act. 

We  calculated  purchase  price  based 
on  packed  prices  to  unrelated  customers 
in  the  United  States  delivered  to  thefr 
Japanese  warehouses.  We  made 
deductions  for  loading,  foreign  inland 
freight,  and  foreign  inland  insurance 
and,  where  appropriate,  for  ship  and 
debit  rebates.  In  accordance  with 
section  772(d)(1)(C)  of  the  Act,  we 
added  to  the  net  unit  price  the  amount  of 
the  consumption  tax  that  is  not  collected 
by  reason  of  exportation  of  the 
merchandise. 

We  calculated  ESP  based  on  packed, 
delivered,  duty  paid,  prices  to  unrelated 
customers  in  Uie  United  States.  We 
made  deductions  for  ocean  freight, 
marine  insurance,  duty,  U.S.  harbor 
maintenance  fees,  U.S.  inland  freight, 
U.S.  brokerage,  foreign  brokerage, 
foreign  inland  insurance,  foreign  inland 
freight  and,  where  appropriate,  for 
discounts,  price  protection  rebates, 
volume  rebates,  and  ship  and  debit 
rebates.  TDK  failed  to  provide  an 
adequate  response  to  our  request  for 
data  used  in  deriving  foreign  inland 
freight  Therefore,  in  accordance  with 


section  776(c)  of  the  Act  as  BI/ 
used  the  highest  monthly  per-ui 
amount  reported  by  TDK  for  ho 
market  inland  freight  charges  a 
applied  this  amount  toward  ESI 

In  accordance  with  section  T, 
the  Act  we  made  further  deduc 
where  appropriate,  for  packing 
incurred  in  the  United  States,  d 
advertising  expenses,  cooperati 
advertising  expenses,  promotio 
expenses,  samples,  warranty  e; 
credit  expenses,  and  indirect  se 
expenses  consisting  of  indirect 
advertising  expenses,  inventor] 
costs,  and  indfrect  selling  expei 
incurred  in  Japan  and  in  the  Un 
States.  In  accordance  with  sect 
772(e)(1)  of  the  Act,  we  also  de( 
commissions.  In  accordance  wi 
section  772(dKl)(C)  of  the  Act, 
added  to  net  unit  price  the  amo 
consumption  tax  that  is  not  col! 
reason  of  exportation  of  the 
merchandise. 

In  addition  to  the  aforementii 
deductions,  we  deducted  all  va 
added  to  the  microdisk,  pursue: 
section  772(e)(3)  of  the  Act.  Th« 
added  consists  of  the  costs  assi 
with  the  production  and  sale  of 
completed  microdisk,  other  tha 
costs  associated  with  the  impoi 
media,  and  a  proportional  amoi 
profit  or  loss  related  to  the  vali 
Profit  or  loss  was  calculated  bj 
deducting  from  the  sales  price  ( 
microdisk  all  production  and  st 
costs  incurred  by  the  company 
microdisk.  The  total  profit  or  la 
than  allocated  proportionately 
components  of  cost. 

In  determining  the  costs  incu 
produce  the  microdisk,  the  Dep 
included  (1)  the  costs  of  manufi 
movement  and  packing  expens 
(3)  general  expenses,  including 
and  administrative  expenses,  F 
expense,  and  interest  expense. 

We  used  TDK's  data,  except 
following  instances  where  the  ( 
were  not  appropriately  quantif 
valued:  we  adjusted  the  manuf 
costs  in  Japan  for  production  o! 
magnetic  media  by  including  ir 
expense  because  it  was  not  inc 
the  submission.  We  calculated 
expense  using  our  normal  meth 
/.e,  computing  the  ratio  of  TDK 
interest  expense  to  cost  of  sale 
the  consolidated  financial  state 
and  applying  it  to  the  cost  of 
manufacture.  We  also  adjusted 
further  manufacturing  costs  inc 
the  U.S.  for  production  of  the  3 
microdisks  by  recalculating  int 
expense.  Since  TDK  did  not  ex 
interest  expense  was  calculate 
further  manufacturing  costs,  th 
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Because  Sony  failed  to  report  further 
manufacturing  costs,  as  requested  in 
both  the  original  questionnaire  and 
supplemental  request,  we  used  the 
average  of  the  positive  margins 
calculated  for  Sony  transactions  for 
these  sales,  as  best  information 
available  (BIA)  in  accordance  with 
section  776(c)  of  the  Act.  In  addition, 
certain  transactions  had  no  values 
reported  for  movement  charges  even 
though  the  terms  of  sale  indicated  that 
such  charges  were  incurred.  Similarly, 
certain  transactions  contained  no  selling 
expenses  even  though  the  narrative 
portion  of  the  questionnaire  response 
indicated  that  these  expenses  were 
inciured  on  all  sales.  Because  Sony 
provided  no  explanation  for  the 
unreported  movement  charges  and 
expenses  on  these  transactions,  we  have 
used  the  highest  charge  or  expense 
reported  by  Sony  on  other  sales  as  BIA. 

TDK 

For  TDK.  we  based  USP  on  purchase 
price,  in  accordance  with  section  772(b) 
of  the  Act,  where  sales  were  made 
directly  to  unrelated  parties  prior  to 
importation  into  the  United  States  and 
because  ESP  methodology  was  not 
indicated  by  other  circumstances.  TDK 
made  certain  sales  in  Japan  which  it 
knew  would  be  exported  to  the  United 
States.  We  have  treated  such  sales  as 
purchase  price  sales.  Where  sales  to  the 
first  unrelated  purchaser  took  place 
after  importation  into  the  United  States, 
we  based  USP  on  ESP,  in  accordance 
with  section  772(c)  of  the  Act. 

We  calculated  purchase  price  based 
on  packed  prices  to  unrelated  customers 
in  the  United  States  delivered  to  their 
Japanese  warehouses.  We  made 
deductions  for  loading,  foreign  inland 
freight,  and  foreign  inland  insurance 
and,  where  appropriate,  for  ship  and 
debit  rebates.  In  accordance  with 
section  772(d)(1)(C)  of  the  Act,  we 
added  to  the  net  unit  price  the  amount  of 
the  consumption  tax  that  is  not  collected 
by  reason  of  exportation  of  the 
merchandise. 

We  calculated  ESP  based  on  packed, 
dehvered,  duty  paid,  prices  to  unrelated 
customers  in  die  United  States.  We 
made  deductions  for  ocean  freight, 
marine  insurance,  duty,  U.S.  harbor 
maintenance  fees,  U.S.  inland  freight. 
U.S.  brokerage,  foreign  brokerage, 
foreign  inland  insurance,  foreign  inland 
freight  and,  where  appropriate,  for 
discounts,  price  protection  rebates, 
volume  rebates,  and  ship  and  debit 
rebates.  TDK  failed  to  provide  an 
adequate  response  to  our  request  for 
data  used  in  deriving  foreign  inland 
freight  Therefore,  in  accordance  with 


section  776(c)  of  the  Act  as  BIA.  we 
used  the  highest  monthly  per-unit 
amount  reported  by  TDK  for  home 
market  inland  freight  charges  and 
applied  this  amount  toward  ESP  sales. 

In  accordance  with  section  772(e)(2)  of 
the  Act  we  made  further  deductions, 
where  appropriate,  for  packing  expenses 
incurred  in  the  United  States,  direct 
advertising  expenses,  cooperative 
advertising  expenses,  promotional 
expenses,  samples,  warranty  expenses, 
credit  expenses,  and  indirect  seUing 
expenses  consisting  of  indirect 
advertising  expenses,  inventory  carrying 
costs,  and  indirect  seUing  expenses 
incurred  in  Japan  and  in  the  United 
States.  In  accordance  with  section 
772(e)(1)  of  the  Act,  we  also  deducted 
commissions.  In  accordance  with 
section  772(dKl)(C)  of  the  Act,  we 
added  to  net  unit  price  the  amount  of 
consumption  tax  that  is  not  collected  by 
reason  of  exportation  of  the 
merchandise. 

In  addition  to  the  aforementioned 
deductions,  we  deducted  all  value 
added  to  the  microdisk,  pursuant  to 
section  772(e)(3)  of  the  Act.  The  value 
added  consists  of  the  costs  associated 
with  the  production  and  sale  of  the 
completed  microdisk,  other  than  the 
costs  associated  with  the  imported 
media,  and  a  proportional  amount  of 
profit  or  loss  related  to  the  value  added. 
ProHt  or  loss  was  calculated  by 
deducting  from  the  sales  price  of  the 
microdisk  all  production  and  selling 
costs  incurred  by  the  company  for  the 
microdisk.  The  total  profit  or  loss  was 
than  allocated  proportionately  to  all 
components  of  cost. 

In  determining  the  costs  incurred  to 
produce  the  microdisk,  the  Department 
included  (1)  the  costs  of  manufacture,  (2) 
movement  and  packing  expenses,  and 
(3)  general  expenses,  including  selling 
and  administrative  expenses,  R&D 
expense,  and  interest  expense. 

We  used  TDK's  data,  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued:  we  adjusted  the  manufacturing 
costs  in  Japan  for  production  of  the 
magnetic  media  by  including  interest 
expense  because  it  was  not  included  in 
the  submission.  We  calculated  interest 
expense  using  our  normal  methodology. 
i.e.,  computing  the  ratio  of  TDK's 
interest  expense  to  cost  of  sales  from 
the  consolidated  Hnancial  statements 
and  applying  it  to  the  cost  of 
manufacture.  We  also  adjusted  the 
further  manufacturing  costs  incurred  in 
the  U.S.  for  production  of  the  3.5" 
microdisks  by  recalculating  interest 
expense.  Since  TDK  did  not  explain  how 
interest  expense  was  calculated  for 
further  manufacturing  costs,  the 


Department  recalculated  interest 
expense  using  its  normal  methodology. 

TMC 

For  TMC  we  based  USP  on  purcliase 
price,  in  accordance  with  section  772(b) 
of  the  Act  where  sales  were  made 
directly  to  unrelated  parties  prior  to 
importation  into  the  United  States  and 
because  ESP  methodology  was  not 
indicated  by  other  circumstances. 
Where  sales  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  we  based  USP  on 
ESP,  in  accordance  with  section  772(c) 
of  the  Act. 

There  were  two  shipments  of  the 
subject  merchandise  during  the  period  of 
review  (POR)  which  entered  the  United 
States  where  the  sale  was  subsequently 
cancelled.  TMC  used  some  of  the 
micordisks  from  these  shipments  to  fill 
two  orders  that  were  placed  with  TMC 
Japan  prior  to  the  importation  of 
merchandise.  The  remainder  of  the 
microdisks  from  the  two  original 
shipments  were  used  to  fill  six  orders 
placed  with  TMCs  U.S.  subsidiary  after 
importation  of  the  two  original 
shipments.  Because  the  fu^t  two  orders 
of  microdisks  were  made  prior  to 
importation  we  are  treating  them  as 
purchase  price  sales.  However,  because 
the  remaining  six  orders  were  made 
after  importation  we  have  treated  them 
as  ESP  sales. 

We  calculated  purchase  price  based 
on  packed,  f.o.b.  Japnese  port  prices  and 
C&F  prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions  for 
foreign  inland  freight,  foreign  brokerage, 
foreign  inland  insurance,  ocean  freight 
U.S.  inland  freight,  duty,  U.S.  brokerage 
and.  where  appropriate,  for  rebates.  In 
accordance  with  section  772(d)(1)(C)  of 
the  Act,  we  added  to  the  net  until  price 
the  amount  of  the  consumption  tax  that 
is  not  collected  by  reason  of  exportation 
of  the  merchandise. 

We  calculated  ESP  based  on  packed, 
delivered  prices  to  um^lated  customers 
in  the  United  States.  We  made 
deductions  for  foreign  brokerage,  foreign 
inland  freight  foreign  inland  insurance, 
ocean,  freight,  marine  insurance,  duty. 
U.S.  inland  freight  and  U.S.  brokeage. 

In  accordance  with  section  772(e)(2)  of 
the  Act  we  made  further  deductions, 
where  appropriate,  for  U.S.  bank 
charges  and  credit  expenses.  We  also 
made  deductions  for  U.S.  indirect  selling 
expeneses.  including  inventory  carrying 
costs  in  Japan  and  in  the  United  States. 
In  accordance  with  section  772(d)(1)(C) 
of  the  Act,  we  added  to  net  unit  price 
the  amount  of  consumption  tax  that  is 
not  collected  by  reason  of  exportation  of 
the  merchandise. 


Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  microdisks  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  foreign  market 
value  (FMV).  we  compared  the  volume 
of  home  market  sales  in  each  such  or 
similar  category  to  the  volume  of  third 
country  sales  in  the  same  such  or  similar 
category,  in  accordance  with  section  773 
(a)(1)(B)  of  the  Act  Fuji.  Memorex. 
Sony,  TDK.  and  TMC  all  had  viable 
home  markets. 

Fuji 

We  calculated  FMV  based  on  packed, 
delivered  prices  to  related  and  unrelated 
customers  in  the  home  market  We 
included  related-party  sales  because  the 
prices  to  related  parties  were  at  or 
above  the  prices  to  unrelated  parties 
and,  therefore,  were  determined  to  be  at 
arm's-length. 

For  comparisons  to  purchase  price 
sales,  we  made  deductions  for  inland 
freight  and  inland  insurance  and,  where 
appropriate,  for  other  deductions.  We 
recalculated  inaind  freight  based  on 
information  on  the  record.  We  made 
circumstance  of  sale  adjustments 
pursuant  to  19  CFR  353.56,  where 
appropriate,  for  differences  in 
advertising,  credit  and  promotional 
expenses.  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  We  made  a  circumstance  of  sale 
adjustment  for  consumption  taxes 
incurred  on  home  market  sales  and  not 
on  export  sales. 

For  comparisons  to  ESP  sales,  we 
made  deductions  for  inland  freight  and 
inland  insurance  and,  where 
appropriate,  for  other  deductions.  We 
made  further  deductions,  where 
appropriate,  for  advertising,  credit  and 
promotional  expenses.  We  also 
deducted  indirect  seUing  expenses. 
Including  inventory  carrying  expenses. 
We  recalculated  home  market  indirect 
selling  expenses  based  on  information 
on  the  record.  This  deduction  for  home 
market  indirect  selling  expenses  was 
capped  by  the  amount  of  indirect  selling 
expenses  and  commissions  incurred  in 
the  U.S.  market  in  accordance  with  19 
CFR  353.56(b)(2).  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs.  We  made  a  circumstance 
of  sale  adjustment  for  differences  in 
consumption  taxes  incurred  on  home 
market  sales  and  not  on  export  sales. 

Fuji  did  not  report  the  requested 
difmer  information  for  the  entire  POR. 
Therefore,  we  used  the  difmer  data 
submitted  for  the  period  Apnl  through 
October  1989.  as  BIA  in  accordance  with 
section  776(c)  of  the  Act.  We  compared 
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data  horn  this  period  with  difoier  data 
submitted  for  the  period  October  1989 
through  April  1990.  April  throu^ 
October  1989  is  the  earliest  portion  of 
the  POR  for  which  difmer  information  is 
available.  Furthermore,  information 
from  this  period  yields  the  highest 
difmer  value  to  be  applied  to  FKfV. 

Memorex 

We  calculated  FMV  based  on  packed, 
delivered  prices  to  related  and  unrelated 
.  home  market  customers.  For 
comparisons  with  U.S.  microdisk  sales, 
we  included  home  market  sales  of 
microdisks  to  related  parties  because 
the  prices  to  related  parties  were  at  or 
above  the  prices  to  unrelated  parties 
and,  therefore,  were  determined  to  be  at 
arm's-length.  Although  Memorex  stated 
that  the  reported  charges  and 
adjustments  applied  to  all  sales,  there 
were  numerous  sales  transactions  for 
which  no  amoimts  were  reported  for 
many  of  the  charges  and  adjustments. 
Furthermore.  Memorex  did  not  provide 
an  explanation  of  price  protection 
rebates  in  response  to  our  questionnaire 
and  deficiency  letter.  In  our  deHciency 
letter  we  also  asked  Memorex  to  clartfy 
the  charges  and  adjustments  for  which 
no  amounts  were  reported.  In 
accordance  with  section  776(c)  of  the 
Act.  we  are  disallowing  Memorex's 
claim  for  price  protection  rebates,  and. 
as  BIA.  we  are  using  the  zero  amounts 
reported  for  charges  and  adjustments. 
When  making  comparisons  with  ESP 
sales,  we  made  deductions  for  inland 
freight,  inland  insurance  and,  where 
appropriate,  for  volume  rebates.  We 
made  deductions,  where  appropriate,  for 
royalties,  technical  services,  warranty 
expenses,  and  credit  expenses. 

We  made  additional  deductions  from 
FMV  for  home  market  indirect  selling 
expenses,  which  consisted  of  inventory 
carrying  costs  and  other  indirect  selling 
expenses.  In  accordance  with  19  CFR 
353.56(b),  the  deduction  for  home  market 
indirect  selling  expenses  was  capped  by 
the  amount  of  indirect  selling  expenses 
and  commissions  incurred  in  the  U.S. 
market.  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  We  made  a  circumstance  of  sale 
adjustment  for  differences  in 
consumption  taxes  incurred  on  home 
market  sales  and  not  on  export  sales. 

For  U.S.  sales  of  media,  there  were  no 
sales  of  such  or  similar  merchandise  in 
the  home  market  or  in  any  third-country 
markets  during  the  POR.  Therefore,  for 
media  sold  in  the  United  States,  we 
calculated  FMV  based  on  constructed 
value  (CV),  in  accordance  with  section 
773(e)  of  the  Act.  The  CV  includes  the 
cost  of  materials  and  fabrication  of  the 
merchandise  exported  to  the  United 


States,  plus  general  expenses,  profit, 
and  packing.  We  used  Memorex's  CV 
data  except  in  the  following  instances 
where  the  costs  were  not  reported  in  its 
submission: 

1.  To  calculate  general  expenses,  we 
computed  the  ratio  of  Memorex's  general  and 
administrative  expenses  to  cost  of  sales  as 
reported  on  its  financial  statements,  as  BIA, 
and  applied  this  ratio  to  the  reported  cost  of 
manufacture. 

2.  We  calculated  selling  expenses  for  CV  as 
the  weighted-average  direct  and  indirect 
selling  ex^nses  reported  for  all  sales  of  the 
subject  merchandise  during  the  POR. 

3.  For  media  packing  costs,  we  used  the 
lowest  amount  for  media  packing  reported  for 
U.S.  sales  of  disks  as  BIA. 

After  the  adjustments,  we  used  actual ' 
general  expenses  (as  described  above), 
in  accordance  with  section 
773(e)(l)(B)(i)  of  the  Act,  because  these 
expenses  exceeded  the  statutory 
minimum  of  ten  percent.  For  profit,  we 
applied  eight  percent  of  the  combined 
cost  of  materials,  fabrication,  and 
general  expenses,  pursuant  to  section 
773(e)(l)(B)(ii)  of  the  Act  because  the 
actual  amount  was  less  than  the 
statutory  minimum  of  eight  percent. 
Then  we  added  U.S.  packing  costs. 

We  made  circujnstance  of  sale 
adjustments,  where  appropriate,  for 
royalties,  technical  services,  warranty 
expenses,  and  credit  expenses.  We 
made  further  deductions  from  FMV  for 
home  market  indirect  selling  expenses, 
which  consisted  of  inventory  carrying 
costs  and  other  indirect  selling 
expenses.  This  deduction  for  home 
market  indirect  selling  expenses  was 
capped  by  the  amount  of  indirect  selling 
expenes  and  commissions  incurred  in 
the  U.S.  market,  in  accordance  with  19 
CFR  353.56(b). 

Sony 

We  calculated  FMV  based  on 
delivered  prices  to  related  and  unrelated 
customers  in  the  home  market.  We 
included  related-party  sales  because  the 
prices  to  related  parties  were  at  or 
above  the  prices  to  unrelated  parties 
and,  therefore,  were  determined  to  be  at 
arm's-length. 

For  comparisons  to  purchase  price 
sales,  we  made  deductions  for  inland 
freight  and  inland  insurance.  We  made 
circumstance  of  sale  adjustments 
pursuant  to  19  CFR  353.56,  where 
appropriate,  for  differences  in 
advertising,  credit,  and  promotional 
expenses.  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  We  made  a  circumstance  of  sale 
adjustment  for  differences  in 
consumption  taxes  incurred  on  home 
market  sales  and  not  on  export  sales. 


For  comparisons  to  ESP  sales,  we 
made  deductions  for  inland  freight  and 
inland  insurance  and,  where 
appropriate,  for  price  protection  and 
volume  rebates.  We  made  deductions, 
where  appropriate,  for  advertising, 
credit,  and  promotional  expenses.  We 
also  deducted  indirect  selling  expenses, 
including  inventory  carrying  expenses. 
This  deduction  for  home  market  indirect 
selling  expenses  was  capped  by  the 
amount  of  indirect  selling  expenses  and 
commissions  incurred  in  the  U.S. 
market,  in  accordance  with  19  CFR 
353.56(b).  We  deducted  home  market 
packiiig  costs  and  added  U.S.  packing 
costs.  We  made  a  circumstance  of  sale 
adjustment  for  differences  in 
consumption  taxes  incurred  on  home 
market  sales  and  not  on  export  sales. 

TDK 

We  calculated  FMV  based  on 
delivered  prices  to  related  and  unrelated 
customers  in  the  home  market.  We 
included  related-party  sales  because  the 
prices  to  related  parties  were  at  or 
above  the  prices  to  unrelated  parties 
and,  therefore,  were  determined  to  be  at 
arm's  length. 

For  comparisons  to  purchase  price 
sales,  we  made  deductions  for  loading, 
inland  freight,  storage  fees,  inland 
insurance  and,  where  appropriate,  for 
ship  and  debit  rebates  and  volume 
incentive  rebates.  We  made 
circumstance  of  sale  adjustments 
pursuant  to  19  CFR  353.56,  where 
appropriate,  for  differences  in  credit  and 
direct  advertising  expenses.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  TDK 
failed  to  provide  an  adequate  response 
to  our  request  for  data  to  be  used  in 
deriving  home  market  packing  material 
costs.  Therefore,  we  used,  as  BIA.  the 
lowest  monthly  per-unit  ESP  packing 
materials  costs  and  used  this  amount  for 
home  market  sales.  We  made  a 
circumstance  of  sale  adjustment  for 
differences  in  consumption  taxes 
incurred  on  home  market  sales  and  not 
on  export  sales. 

For  comparisons  to  ESP  sales,  we 
made  deductions  for  loading,  inland 
freight,  inland  insurance  and,  where 
appropriate,  for  price  protection  rebates, 
ship  and  debit  rebates,  and  volume 
incentive  rebates.  We  made  deductions, 
where  appropriate,  for  credit  and  direct 
advertising  expenses.  We  also  deducted 
indirect  selling  expenses,  including 
inventory  carrying  expenses.  This 
deduction  for  home  market  indirect 
selling  expenses  was  capped  by  the 
amount  of  indirect  selling  expenses  and 
commissions  incurred  in  the  U.S. 
market,  in  accordance  with  19  CFR 


353.56(b).  We  deducted  home  n 
packing  costs  and  added  U.S.  p 
costs.  We  made  a  circumstance 
adjustment  for  differences  in 
consumption  taxes  incurred  on 
market  sales  and  not  on  export 


We  calculated  FMV  based  oi 
delivered  prices  to  related  and 
customers  in  the  home  market, 
included  related-party  sales  be 
prices  to  related  parties  were  a 
above  the  prices  to  unrelated  p 
and.  therefore,  were  determine 
arm's-length. 

For  comparisons  to  purchase 
sales,  we  made  deductions  for 
freight  and  inland  insurance.  F 
sales  TMC  reported  an  amouni 
account  for  errors  in  billing  fre 
charges.  We  applied  the  repori 
amount  to  the  reported  price  ir 
arrive  at  a  price  adjusted  for  b 
errors.  We  made  circiunstance 
adjustments  pursuant  to  19  CF 
where  appropriate,  for  differer 
credit,  technical  services,  wan 
and  promotional  expenses.  W< 
deducted  home  market  packin, 
and  added  U.S.  packing  costs, 
a  circumstance  of  sale  adjustn 
differences  in  consumption  ta; 
incurred  on  home  market  salei 
on  export  sales. 

For  comparisons  to  ESP  sale 
made  deductions  for  inland  fn 
inland  insurance.  We  made  de 
where  appropriate,  for  credit, 
services,  warranties,  and  pror 
expenses.  TMC  made  no  clain 
market  indirect  selling  expens 
deducted  home  market  packin 
and  added  U.S.  packing  costs, 
a  circumstance  of  sale  adjustr 
differences  in  consumption  ta: 
Incurred  on  home  market  sale 
on  export  sales. 

TMC  had  sold  certain  medii 
unrelated  customer  in  the  hon 
TMC  then  stated  that  because 
unrelated  customer  exported  i 
merchandise  to  its  U.S.  subsic 
by  TMC  to  the  unrelated  custi 
should  be  treated  as  purchase 
sales.  However,  we  disregard 
sales  since  any  media  shippei 
unrelated  customer  to  the  U.S 
the  POR  was  in  the  form  of  cc 
microdisks. 

Results  of  the  Review 

As  a  result  of  our  review,  w 
preliminarily  determine  that  t 
following  margins  exist  for  th 
September  29, 1988,  through  I 
1990: 
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For  comparisons  to  ESP  sales,  we 
made  deductions  for  inland  freight  and 
inland  insurance  and,  where 
appropriate,  for  price  protection  and 
volume  rebates.  We  made  deductions, 
where  appropriate,  for  advertising, 
credit,  and  promotional  expenses.  We 
also  deducted  indirect  selling  expenses, 
including  inventory  carrying  expenses. 
This  deduction  for  home  market  indirect 
selling  expenses  was  capped  by  the 
amount  of  indirect  selling  expenses  and 
commissions  incuired  in  the  U.S. 
market.  In  accordance  with  19  CFR 
353.56(b).  We  deducted  home  market 
packing  costs  and  added  U.S.  pacldng 
costs.  We  made  a  circiunstance  of  sale 
adjustment  for  differences  in 
consumption  taxes  incurred  on  home 
market  sales  and  not  on  export  sales, 

TDK 

We  calculated  FMV  based  on 
deUvered  prices  to  related  and  imrelated 
customers  in  the  home  market.  We 
included  related-party  sales  because  the 
prices  to  related  parties  were  at  or 
above  the  prices  to  unrelated  parties 
and,  therefore,  were  determined  to  be  at 
arm's  length. 

For  comparisons  to  purchase  price 
sales,  we  made  deductions  for  loading, 
inland  freight,  storage  fees,  inland 
insurance  and,  where  appropriate,  for 
ship  and  debit  rebates  and  volume 
incentive  rebates.  We  made 
circumstance  of  sale  adjustments 
pursuant  to  19  CFR  353.56,  where 
appropriate,  for  differences  in  credit  and 
direct  advertising  expenses.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  TDK 
failed  to  provide  an  adequate  response 
to  our  request  for  data  to  be  used  in 
deriving  home  market  packing  material 
costs.  Therefore,  we  used,  as  BIA,  the 
lowest  monthly  per-unit  ESP  packing 
materials  costs  and  used  this  amount  for 
home  market  sales.  We  made  a 
circumstance  of  sale  adjustment  for 
differences  in  consumption  taxes 
incurred  on  home  market  sales  and  not 
on  export  sales. 

For  comparisons  to  ESP  sales,  we 
made  deductions  for  loading,  inland 
freight,  inland  insurance  and,  where 
appropriate,  for  price  protection  rebates, 
ship  and  debit  rebates,  and  volume 
incentive  rebates.  We  made  deductions, 
where  appropriate,  for  credit  and  direct 
advertising  expenses.  We  also  deducted 
indirect  selling  expenses,  including 
inventory  carrying  expenses.  This 
deduction  for  home  market  indirect 
selling  expenses  was  capped  by  the 
amount  of  indirect  selling  expenses  and 
commissions  incurred  in  the  U.S. 
market,  in  accordance  with  19  CFR 


353.56(b).  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  We  made  a  circumstance  of  sale 
adjustment  for  differences  in 
consumption  taxes  incurred  on  home 
market  sales  and  not  on  export  sales. . 

TMC  1 1 

We  cakulated  FMV  based  on  packed, 
delivered  prices  to  related  and  unrelated 
customers  in  the  home  market.  We 
included  related-party  sales  because  the 
prices  to  related  parties  were  at  or 
above  the  prices  to  unrelated  parties 
and,  therefore,  were  determined  to  be  at 
arm's-length. 

For  comparisons  to  purchase  price 
sales,  we  made  deductions  for  inland 
freight  and  inland  insurance.  For  some 
sales  TMC  reported  an  amount  to 
account  for  errors  in  billing  freight 
charges.  We  applied  the  reported 
amount  to  the  reported  price  in  order  to 
arrive  at  a  price  adjusted  for  billing 
errors.  We  made  circiunstance  of  sale 
adjustments  pursuant  to  19  CFR  353.58, 
where  appropriate,  for  differences  in 
credit,  technical  services,  warranties, 
and  promotional  expenses.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  We  made 
a  circumstance  of  sale  adjustment  for 
differences  in  consumption  taxes 
incurred  on  home  market  sales  and  not 
on  export  sales. 

For  comparisons  to  ESP  sales,  we 
made  deductions  for  inland  freight  and 
inland  insurance.  We  made  deductions, 
where  appropriate,  for  credit,  technical 
services,  warranties,  and  promotional 
expenses.  TMC  made  no  claim  for  home 
market  indirect  selling  expenses.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  We  made 
a  circumstance  of  sale  adjustment  for 
differences  in  consumption  taxes 
incurred  on  home  market  sales  and  not 
on  export  sales. 

TMC  had  sold  certain  media  to  an 
unrelated  customer  in  the  home  market. 
TMC  then  stated  that  because  this 
unrelated  customer  exported  the  subject 
merchandise  to  its  U.S.  subsidiary,  sales 
by  TMC  to  tha  unrelated  customer 
should  be  treated  as  purchase  price 
sales.  However,  we  disregard  these 
sales  since  any  media  shipped  by  the 
unrelated  customer  to  the  U.S.  during 

the  POR  was  in  the  form  of  completed 

microdisks. 

Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
September  29, 1988,  through  March  31, 
1990: 


Manutacturar/Exporter 


Fuji _ 

Mefnom.. 

Sony 

TDK 


TMC ^^- 


-  Mwgin 
(percent) 


18.65 
16.96 

7.55 
17.31 

5.82 


The  Department  will  issue 
appraisement  instructions  concerning 
these  companies  directly  to  the  Customs 
Service  upon  completion  of  this 
administrative  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  our  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  from  japan 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  any  shipments  of  this 
merchandise  produced  or  exported  by 
any  of  the  reviewed  companies  will  be 
that  estabhshed  in  the  final  results  of 
this  review;  (2)  if  the  exporter  is  not  a 
firm  covered  In  this  review  or  any 
previous  review,  or  the  original 
investigation,  but  the  producer  Is,  the 
cash  deposit  rate  will  be  that 
established  for  the  producer  of  the 
merchtiiidise  in  the  most  recent  review 
or  investigation;  (3)  the  cash  deposit  rate 
for  all  other  producers/exporters  not 
covered  in  this  review,  or  in  the  original 
investigation,  who  are  unrelated  to  the 
reviewed  firms  or  any  firms  which  were 
subject  to  the  original  investigation, 
shall  be  11.60  percent. 

These  deposit  requirements,  when 
Imposed,  shall  remain  In  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review.- 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  any  other  v»mtten 
comments  must  be  submitted  in  at  least 
ten  copies  of  the  proprietary  version  and 
five  copies  of  the  public  version, 
Including  the  public  summary  required 
under  19  CFR  353.32,  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  August  12, 1991,  and  rebuttal 
briefs  no  later  than  10  a.m.  on  August  19, 
1991.  In  accordance  with  19  CFR 
353.38(b),  we  will  hold  a  public  hearing. 
If  requested,  to  afford  interested  parties 
an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  such  a  hearing  will 
be  held  on  August  28, 1991.  at  2  p.m.  at 
the  U.S.  Department  of  Commerce,  room 
4830, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 
Persons  interested  in  attending  the 
hearing  should  ascertain  with  the 


Department  the  date  euid  time  of  the 
hearing  as  the  scheduled  date 
approaches  to  ensure  that  circimistances 
have  not  required  a  change  in  plans. 

Interested  parties  who  wish  to 
participate  in  the  hearing  must  submit  a 
written  request  to  the  Assistant 
Secretary  for  Import  Administration, 
Room  B-099,  at  the  above  address 
within  10  days  of  the  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
number  (2)  the  numt>er  of  participants: 
(3)  the  reasons  for  attending:  (4)  a  list  of 
the  Issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  an 
Interested  party  may  make  an 
affirmative  oral  presentation  only  on 
arguments  Included  In  Its  briefs. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22  (c)(5). 

Dated:  )uly  22. 1961. 
Mariotie  A.  Cboriiiis, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc  91-18300  Filed  7-31-81:  8:45  am) 
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[C-S4»-803] 

Malleable  Iron  Ptpe  Ftttlnga  from 
Thailand;  Termination  of 
Countervailing  Duty  Admlnlatrative 
Review 

AQENCV:  International  Trade 
Administration/ Import  Admlnlstradoa 
Department  of  Commerce. 
action:  Notice  of  termination  of 
countervailing  duty  administrative 


review. 


SUMMARY:  The  Department  of 
Commerce  ("the  Department")  has 
terminated  the  countervailing  duty 
administrative  review  of  malleable  iron 
pipe  fittings  from  Thailand,  Initiated  on 
March  15, 1991. 

EFFECTIVE  DATE:  August  1. 1991. 
FOR  FURTMEW  WFORMATIOM  COirfACT 

Mark  Spellun  or  Maria  MacKay,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230:  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  On 
February  27, 1991,  the  petitioner 
requested  a  countervailing  duty 
administrative  review  of  malleable  iron 
pipe  fittings  from  Thailand  for  the 
period  January  1, 1990.  through 
December  31, 1991.  No  other  interested 
party  requested  the  review.  On  March 
15, 1991,  the  Department  initiated  the 
administrative  review  for  that  period  (58 


36774 


FR  11177).  The  petitioner  withdrew  its 
request  for  review  on  June  13. 1991.  The 
respondent  did  not  object  to  the 
termination  of  the  review.  As  a  result 
the  Department  has  determined  to 
terminate  the  review. 

This  notice  is  published  in  accordance 
with  19  CFR  355.22(a)(3). 

Dated:  July  23, 1991. 
Roland  L.  MacDonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 
[FR  Doc  91-18234  Filed  7-31-91;  8:45  amj 

BlUJNa  COOe  3SKI-OS-M 


Federal  Register  /  Vol.  56,  No.  148  /  Thursday.  August  1.  1991  /  Notices 


Notice  of  Scope  Rulings 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  scope  rulings. 

summary:  The  International  Trade 
Administration  (ITA)  hereby  publishes  a 
list  of  scope  rulings  completed  between 
April  1. 1991.  and  June  30. 1991.  In 
conjunction  with  this  list,  the  ITA  is  also 
publishing  a  list  of  pending  scope 
inquiries.  The  ITA  intends  to  publish 
future  lists  within  thirty  days  of  the  end 
of  each  quarter. 

EFFECTIVE  DATE:  August  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Mehssa  G.  Skinner.  Compliance,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone  (202)  377-4851. 

Background 

Sections  353.29(d)(8)  and  355.29(d)(8) 
of  the  Department's  regulations  (19  CFR 
353.29(d)(8)  and  355.29(d)(8))  provide 
that  on  a  quarterly  basis  the  Secretary 
will  publish  in  the  Federal  Register  a  list 
of  scope  rulings  completed  within  the 
last  three  months.  The  lists  are  to 
include  the  case  name,  reference 
number,  and  brief  description  of  the 
ruling. 

This  notice  lists  scope  rulings 
completed  between  April  1. 1991,  and 
June  30. 1991.  and  pending  scope 
clarification  requests.  The  ITA  intends 
to  publish  in  October  1991  a  notice  of 
scope  rulings  completed  between  July  1, 
1991,  and  September  30, 1991. 

The  following  lists  provide  the 
country,  case  reference  number, 
requester(s).  and  a  brief  description  of 
either  the  ruling  or  product  subject  to 
the  request. 

Scope  Rulings  Completed  Between  April 
1. 1991,  and  June  30, 1991 

Country:  Federal  Republic  of  Germany. 


A-428-S01:  Antifriction  Bearings. 
FAG  Kugelfischer  Georg  Schaefer 
KGaA— certain  products  including 
false  twist  spindles,  belt  guide 
rollers,  separator  rollers,  damping 
units,  rotor  units,  and  tension 
pulleys  are  textile  machinery 
components  (model  numbers  12.127, 
12.128, 12.155. 12.157. 12.158. 12.205. 
12.264. 12.265. 12.301.  326.27.  VR 
2147-3.  VR  2158-1.  VR  2158.  VR 
2158-3.  VR  2177.  VR  2177-01.  VR 
2177-13.  TL  2256-04.00000.01,  TL 
2256-04.00101.  TL  2256-04.00101.01, 
TL  2256-18.00.240.19,  TL  2255- 
14.00.100, 12.150, 12.270. 12.272. 
12.273. 12.274.  LR  2396. 12.200.  SW 
18202-1.  SW  18261-1.  SW  23180^ 
SW  23227-fl.  SW23277-6.  FR  3.21, 
FR  1310.  RZ  70-9.  RZ  70-20,  RZ  90, 
and  SL  1625)  are  not  within  the 
scope  of  the  order— 5/23/91. 
Country:  Italy 

A-475-801:  Antifriction  Bearings: 
Meter  S.p.A.— "load  rollers"  (forklift 
truck  mast  components),  "thrust 
rollers"  (forklift  truck  mast 
components),  "trolley  wheels" 
(conveyor  system  components),  and 
"chain  wheels"  (conveyor  system 
components)  are  bearings  within 
the  scope  of  the  order— 6/28/91  [7/ 
11/91— FR], 
Country:  Republic  of  Korea. 
A-580-008:  Color  Television  Receivers: 
Gold  Star  Co..  Ltd. — combination 
television/radio  model  RCV-0615  is 
within  the  scope  of  the  order— 6/18/ 
91. 
Gold  Star  Co..  Ltd.— television/VCR 
model  KMV-9002  is  within  the 
scope  of  the  order— 6/18/91. 
A-580-S03:  Certain  Small  Business 
Telephone  Systems  and    • 
Subassembhes  Thereof: 
TT  Systems  Corporation — Simtel  420 
telephone  set  is  within  the  scope  of 
the  order— 4/23/91. 
Country:  Japan. 
A-588-087:  Portable  Electric 
Typewriters: 
Swinfec/Nakajima — typewriter 
models  8000.  800SP.  8011,  8011SP, 
8012.  8014S.  8014KSR.  8018,  8017, 
1145CM.  1146CM,  1146CMA. 
1146CMP.  1146CMSp.  1186CM.  and 
1186CMP  are  "office"  typewriters 
outside  the  scope  of  the  order— 6/5/ 
91. 
A-58»-405:  Cellular  Mobile  Telephones 
and  Subassemblies: 
Mitsubishi  Electric  Corporation— RF 
power  amplifiers  are  subassemblies 
within  the  scope  of  the  order— 4/15/ 
91—5  353.29(i)(l). 
Murata  Manufacturing  Co.,  Ltd.,  and 
Murata  Erie  North  America.  Inc. — 
voltage  control  oscillators  (VCOs), 


active  filters,  and  duplexers  are 
preliminary  within  the  scope  of  the 
order— 5/31/91. 
A-538-802: 3.5"  Microdisks  and  Coated 
Media  Thereof: 
Kao  Infosystems  Company — certain 
unprepared  media/unbumished 
media  are  "coated  media"  within 
the  scope  of  the  order— 6/28/91. 

Pending  Scope  Inquiries  as  of  June  30, 
1991 

Country:  Canada. 

A-122-50&  Oil  Country  Tubular  Goods: 
Algoma  Steel  Corporation,  Ltd.— 
entries  prior  to  March  28, 1991 
scope  ruling  eliminating  end  use 
certifications. 
County:  Sweden. 
i4-<Oi-a07;  Antifriction  Bearings: 
Lindsay  Forest  Products,  Inc. — 
patented  design,  square  wires  for 
debarker  rotors. 
Country:  United  Kingdom. 
A-412-801:  Antifriction  Bearings: 

Essco  Inc. — "linear  motion  bearings". 
Country:  Federal  Republic  of  Germany. 
A-428-801:  Antifriction  Bearings: 
FAG  Kugelfischer  Georg  Schaefer 
KGaA — certain  needle  roller 
bearings. 
SKF  Textilmaschinen-Komponenten 
GmbH  and  SKF  Textile  Products, 
Inc. — textile  machinery  component 
(rotor  assembly  number  TE  226- 
OC  36225). 
Wafios  Machinery  Corporation — 

"machines  parts". 
Reifenshuser-Van  Dom  Co. — spare 

parts  (bearings)  to  rebuild  gear  box. 
GMN — bearings  for  use  in  machine 

tool  spindles. 
Oilgear — specialized  bearings. 
Schelegel  Durbal,  Inc.— rod  ends. 
A-428-802:  Industrial  Belts: 
Ernst  Siegling  and  Siegling  America — 
nylon  core  flat  belts. 
Country:  USSR. 
A-461-003:  Titanium  Sponge: 
Hi-Temp  Specialty  Metals.  Inc.— 
compacted  (or  compressed) 
titanium  scrap  fines. 
Country:  Italy. 

A-475-801:  Antifriction  Bearings: 
Wolf  D.  Berth  Co.,  Inc..  and  SKF 
Component  System  Co.— 7/32" 
chrome  steel  balls. 
Meter  S.p.A.— "chain  sheaves" 
(forklift  truck  mast  components). 
Country:  Thailand. 
C-549-501:  Pipe  and  Tube: 

Intrepid;  British  Standard  Pipe. 
Country:  Singapore. 
A-559-601:  Antifriction  Bearings: 
SKF — loose  ball  rollers  used  in  textile 
drafting  machinery  (fop  rollers). 


C-559-802:  Antifriction  Bearing: 

SKF— loose  ball  rollers  used  i 

drafting  machinery  (top  rol 

Country:  People's  Republic  of  C 

A-570-003:  Cotton  Shop  Toweli 

Win-Tex  Products,  Inc.— tow 

assembled  in  Honduras. 

A-570-504:  Petroleum  Wax  Car 

Fabri-centers  of  America.  Inc 

citronella  candles. 

Country:  Korea. 
A-580-008:  Color  Television  Re 
Commodore  Business  Machii 
computer  monitor  model  1( 
Granada  Hospital  Group — S] 
C-10  Interactive  Receiver. 
A-580-605:  Color  Picture  Tubei 
Penn-Ray  Sutra  Corp.— vide( 
displays. 
A-580-S03:  Certain  Small  Busii 
Telephone  Systems  and 
Subassemblies  Thereof: 
Cord  Electronics.  Inc.^)igit 
Set  telephone  set  (DDS). 

Country:  Japan. 
A-588-007:  Certain  High  Capai 
Pagers: 

Motorola — components  and 
subassemblies. 
A-588-015:  Television  Receivii 
Monochrome  and  Colon 

NEC— Subassemblies:  W5A 
W4A-1  (HE).  W3A-1  (HE; 
and  W4A-1. 

Sharp— LCD  TV/Radio/Cas 
model  JC-AVl. 

Teknika  Electronics  Corp.— 
subassemblies. 

Sharp— LCD  TV/VCR  mode 
V542U. 

Casio  Computer  Co..  Ltd.,  C 

Citizen  Watch  Co..  Ltd.  H 

Ltd.,  Hitachi  Sales  Corpoi 

America,  Hitachi  Sales  G 

of  Hawaii.  Inc..  Matsushii 

Industrial  Co..  Ltd..  Matsi 

Electric  Corporation  of  A 

NEC  Corporation.  NEC  H 

Hectronics  (U.S.A.).  Inc.. 

Epson  Corporation.  Toshi 

Corporation,  and  Toshibi 

Inc. — certain  hand-held  li 

crystal  display  television 

Computer  Co.,  Ltd.  mode! 

400T,  TV-500.  TV-1400. 1 

TV-8500;  Citizen  Watch  i 

models  06TA,  08TA,  TB2i 

TC50.  TC53,  DI>-T126,  Dl 

TC52;  Matsushita  Electrii 

Co..  Inc.  models  CT-301E 

311E/312B;  and  Seiko  Ep 

Corporation  models  LVD 

702.  LVD-802)  and  all  otl 

TVs  under  6"  in  screen  s 

imported  into  the  United 

P.T.  Imports.  Inc.— multiplf 

and  receiving  system  TV 

series  "ME"  and  "MU". 
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active  fUters.  and  duplexers  are 
preliminary  within  the  scope  of  the 
order— 5/31/91. 
A-588~802: 3.5"  Microdisks  and  Coated 
Media  Thereof: 
Kao  Infosystems  Company — certain 
unprepared  media/unbumished 
media  are  "coated  media"  within 
the  scope  of  the  order— 6/28/91. 

Pending  Scope  Inquiries  as  of  June  30, 
1991 

Country:  Canada. 

A-122-506:  Oil  Country  Tubular  Goods: 
Algoma  Steel  Corporation.  Ltd.— 
entries  prior  to  March  28, 1991 
scope  ruling  eliminating  end  use 
certiHcations. 
County:  Sweden. 
i4-*Oi-a07;  Antifriction  Bearings: 
Lindsay  Forest  Products,  Inc. — 
patented  design,  square  wires  for 
debarker  rotors. 
Country:  United  Kingdom. 
A-412-801:  Antifriction  Bearings: 

Essco  Inc. — "linear  motion  bearings". 
Country:  Federal  Republic  of  Germany. 
A-428-801:  Antifriction  Bearings: 
FAG  Kugelfischer  Georg  Schaefer 
KGaA — certain  needle  roller 
bearings. 
SKF  Textilmaschinen-Komponenten 
GmbH  and  SKF  Textile  Products. 
Inc. — textile  machinery  component 
(rotor  assembly  number  TE  226- 
OC  36225). 
Wafios  Machinery  Corporation — 

"machines  parts". 
Reilenshuser-Van  Dom  Co. — spare 

parts  (bearings)  to  rebuild  gear  box. 
GMN — bearings  for  use  in  machine 

tool  spindles. 
Oilgear — specialized  bearings. 
Schelegel  Durbal.  Inc.— rod  ends. 
A-428-802:  Industrial  Belts: 
Ernst  Siegling  and  Siegling  America — 
nylon  core  flat  belts. 
Country:  USSR. 
A-461-008:  Titanium  Sponge: 
Hi-Temp  Specialty  Metals.  Inc. — 
compacted  (or  compressed) 
titanium  scrap  fines. 
Country:  Italy. 

A-475-801:  Antifriction  Bearings: 
Wolf  D.  Barth  Co..  Inc..  and  SKF 
Component  System  Co.— 7/32' 
chrome  steel  balls. 
Meter  S.p.A.— "chain  sheaves" 
(forklift  truck  mast  components). 
Country:  Thailand. 
C-549-501:  Pipe  and  Tube: 

Intrepid;  British  Standard  Pipe. 
Country:  Singapore. 
A-559-S01:  Antifriction  Bearings: 
SKF — loose  ball  rollers  used  in  textile 
drafting  machinery  (top  rollers). 


C-559-802:  Antifriction  Bearings: 
SKF— loose  ball  rollers  used  in  textile 
drafting  machinery  (top  rollers). 
Country:  People's  Republic  of  China. 
A-570-003:  Cotton  Shop  Towels: 
Win-Tex  Products,  Inc.— towels 
assembled  in  Honduras. 
A-570-504:  Petroleum  Wax  Candles: 
Fabri-centers  of  America.  Inc.— 
citronella  candles. 

Country:  Korea. 

A-580-008:  Color  Television  Receivers: 
Commodore  Business  Machines — 
computer  monitor  model  1084(D). 
Granada  Hospital  Group — Spectrum 
C-10  Interactive  Receiver. 
A-580-605:  Color  Pictiu^  Tubes: 
Penn-Ray  Sutra  Corp.- video  game 
displays. 
A-580-W3:  Certain  Small  Business 
Telephone  Systems  and 
Subassemblies  Thereof: 
Cord  Electronics,  Inc.^)igital  Display 
Set  telephone  set  (DDS). 

Country:  Japan. 

A-588-007:  Certain  High  Capacity 
Pagers: 
Motorola— components  and 
subassemblies. 
A-588-015:  Television  Receiving  Sets. 
Monochrome  and  Colon 
NEC— Subassemblies:  W5A-1  (HE), 
W4A-1  (HE).  W3A-1  (HE).  W5A-1. 
and  W4A-1. 
Sharp— LCD  TV/Radio/Cassette 

model  IC-AVl. 
Teknika  Electronics  Corp.^>.C.B. 
'  subassemblies. 
Shan>-LCD  TV/VCR  model  VC- 

V542U. 
Casio  Computer  Co..  Ltd..  Casio,  Inc., 
Citizen  Watch  Co.,  Ltd,  Hitachi, 
Ltd.,  Hitachi  Sales  Corporation  of 
America,  Hitachi  Sales  Corporation 
of  Hawaii.  Inc..  Matsushita  Electric 
Industrial  Co..  Ltd..  Matsushita 
Electric  Corporation  of  America. 
NEC  Corporation.  NEC  Home 
Electronics  (U.S.A.),  Inc.,  Seiko 
Epson  Corporation,  Toshiba 
Corporation,  and  Toshiba  America, 
Inc. — certain  hand-held  Uquid 
crystal  display  televisions  (Casio 
Computer  Co.,  Ltd.  models  TV- 
400T,  TV-500.  TV-1400.  TV-3100. 
TV-8500;  Citizen  Watch  Co..  Ltd. 
models  06TA.  08TA  TB20,  TA80, 
TC50.  TC53,  DI>-T126.  DD-P226. 
TC52;  Matsushita  Electric  Industiial 
Co..  Inc.  models  CT-301E/302B.  CT- 
311E/312B;  and  Seiko  Epson 
Corporation  models  LVI>-602.  LVD- 
702,  LVD-802)  and  all  other  LCD 
TVs  under  6"  in  screen  size 
imported  into  the  United  States. 
P.T.  Imports,  Inc.— multiple  voltage 
and  receiving  system  TVs,  JVC 
series  "ME"  and  "MU". 


Synergistic  Technologies,  Inc.— TV 
monitors  manufactured  by  Victor 
Company  of  Japan. 
A-58&-087:  Portable  Electric 
Typewriters: 
Tokyo  Juki— "office"  typewriter 
models:  Juki  Sierra  4500,  Sierra 
3300,  Sierra  3400,  Sierra  3400C. 
Sierra  3500,  Sierra  3500XL.  Sierra 
Officewriter,  Remington  Rand  770, 
Remington  Rand  775,  Remington 
Rand  880.  Avanti  1400,  and  Avanti 

1500. 
Smith  Corona  Corporation— anti- 
circumvention  inquiry  to  determine 
whether  Brother  Industries,  Ltd.  and 
Brother  Industries  (USA),  Inc.,  by 
importing  parts  and  components 
from  Japan,  and  assembling  them 
into  finished  portable  electric 
typewriters  for  sale  in  the  U.S.,  is 
circumventing  the  order. 
Nakajima,  Canon,  and  Smith 
Corona — portable  electric 
typewriters  with  computer 
interface. 
A-588-405:  Cellular  Mobile  Telephones 
and  SubassembUes: 
Murata  Manufacturing  Co.,  Ltd.,  and 
Murata  Erie  North  America,  Inc.— 
voltage  control  oscillators  (VCOs), 
active  filters,  and  duplexers. 
A-58&-504:  Erasable  Programmable 
Read  Only  Memories: 
Intel  Corporation.  Advanced  Micro 
Devices,  Inc.,  and  National 
Semiconductor  Corporation — flash 
memory  EPROM. 
A-68&-604:  Antifriction  Bearings: 
DHL  Woridwide  Express — certain 
bearings. 
A-588-806:  Electrolytic  Manganese 
Dioxide: 
Sumitomo— High-grade  chemical 
manganese  dioxide  (CMD-U). 
A-588-807:  Industiial  Belts: 
Dataplex— belts  for  magnetic  ink 
character  recognition. 
A-S8»-e09:  Certain  Small  Business 
Telephone  Systems  and 
Subassemblies  Thereof: 
Iwatsu  Electiic  and  Iwatsu  America — 
subassemblies  including:  common 
and  expansion  modules,  circuit 
cards,  power  supplies,  and  stations. 
Kyushu  Matsushita  Electiic  Co.,  Ltd.— 
KME  336,  certain  subassemblies, 
and  accessories. 
A-588-810:  Mechanical  Transfer 
Presses: 
Aida  Engineering — spare  and 

replacement  parts. 

Customs— destack  sheet  feeder. 

Centi-al  States  Can  Co.— "production 

line"  for  half  size  ti-ay  food  cans. 

General  Request-  Customs  requested  the 

Department  determine  whether 

ceramic  bearings  are  within  the 


scope  of  the  orders  on  antifriction 
bearings. 

Interested  parties  are  Invited  to 
comment  on  the  accuracy  of  the  list  of 
pending  scope  clarification  requests. 
Any  comments  should  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  room  B-099,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230. 

Dated:  July  25. 1901. 
Roland  L  MacOooald. 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 
(FR  Doc.  91-18232  Filed  7-31-81:  8:45  am] 

BIUJNQ  CODE  WIO-Ot-M 


Colgate  University;  Notice  of  Decision 
on  Application  For  Duty-Free  Entry  of 
Scientific  lnstrun>ent 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific  and  Culhu-al  Materials 
Importation  Act  of  1966  (Pub.  L  89-«51. 
80  Stat.  897;  15  CFR  part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5  p.m.  in  room  4204,  U.S. 
Department  of  Commerce,  14th  and 
Constihition  Avenue.  NW..  Washington. 
DC. 

Docket  Number  91-018.  Applicant- 
Colgate  University,  Hamilton.  NY  13346. 
Instrument-  Rapid  Kinetics  Accessory 
Sample  Handling  Unit.  Manufacturer 
Hi-Tech  Scientific  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  56  FR  8185, 
February  27, 1991. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 
Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  this 
InstiTiment  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  tiie  foreign  instrument  was 
ordered  (December  20, 1990).  Reasons: 
The  foreign  instrument  provides 
quantitation  of  elemental  species  by 
mass  detection  of  singly  charged  ions 
from  an  inductively  coupled  argon 
plasma  with  ppt  detection  limits.  The 
National  Instihites  of  Health  advises  in 
its  memorandum  dated  May  30, 1991 
that  (1)  the  capability  of  the  foreign 
instrument  described  above  is  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use  which  was 
being  manufactured  in  the  United  States 
at  the  time  the  foreign  instrument  was 
ordered. 
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The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  this 
instrument  is  intended  to  be  used,  which 
was  being  manufactured  in  the  United 
States  at  the  time  the  foreign  instrument 
was  ordered. 
Frank  W.  Crael, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  91-18301  Filed  7-31-91;  8:45  am] 
■iUJNO  CODE  W1ft-OS4l 


Louisiana  State  University,  et  al^ 
Notice  of  Applications  for  Duty-Free 
Entry  of  Scientific  Instruments 

Pursuant  to  section  6{c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
§  301.5(a)(3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Program  Staff.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  room  4204,  U.S.  Department  of 
Commerce,  145th  Street  and 
Constitution  Avenue  NW.,  Washinjiton. 
DC.  .  ^ 

Docket  Number  91-100. 

Applicant-  Louisiana  State  University, 
Baton  Rouge,  LA  70803. 

Instrument-  Mass  Spectrometer, 
Model  262V. 

Manufacturer:  Finnigan  MAT.  West 
Germany. 

Intended  Use:  The  instnunent  will  be 
used  to  study  geological  materials 
including  rocks,  minerals,  sediments, 
natural  waters  and  fossils.  The 
objectives  of  these  investigations  will  be 
to: 

(1)  Determine  the  source  of  natural  waters 
and  their  interaction  with  rocks  and 
sediments  through  which  they  flow, 

(2)  Understand  the  origin  of  roclcs  and  their 
alteraUon  and  defonnation  history  and 

(3)  Date  rocks  and  sediment  strata  and 
determine  the  timing  of  geological  events. 

Application  Received  by 
Commissioner  of  Customs:  July  2, 1991. 

Docket  Number:  91-102. 

Applicant  California  Institute  of 
Technology,  1201  E.  California 
Boulevard,  Pasadena,  CA  91125. 

Instrument  Mass  Spectrometer 
System,  Model  252. 

Manufacturer  Fiiuiigan  MAT.  West 
Germany. 


Intended  Use:  The  instrument  will  be 
used  for  oxygen  and  carbon  isotope 
analyses  of  minerals,  rocks,  atmospheric 
gases,  organic  substances  and  natural 
waters  from  the  Earth,  the  Moon  and 
meteorities. 

Application  Received  by 
Commissioner  of  Customs:  July  2, 1991. 

Docket  Number  91-103. 

Applicant  Seattle  University,  12th 
and  East  Columbia,  Seattle,  WA  98122. 

Instrument  Electron  Microscope, 
Model  Em  900. 

Manufacturer  Carl  Zeiss,  West 
Germany. 

Intended  Use:  The  instrument  will  be 
used  to  study  mitotically  active  cells  in 
invertebrate  animals  and  algae,  to 
examine  relationships  between  motile 
structures  and  other  parts  of  the  cell, 
and  to  study  the  structural  relationships 
between  symbiotic  organisms.  There  is 
particular  interest  in  evidence  of 
polyploidy,  complex  cell-cell 
interactions  and  comparative  studies  of 
structure  and  orientation  of  nimierous 
nuclei  in  the  same  large  cell.  In  addition, 
the  instrument  will  be  used  in  several 
courses  taught  within  the  Biology 
Department. 

Application  Received  by 
Commissioner  of  Customs:  July  3, 1991. 

Docket  Number  91-104. 

Applicant  Rutgers  University, 
Department  of  Physics,  P.O.  Box  849, 
Piscataway,  NJ  06855-0849. 

Instrument-  2  Dimensional  Ion  Energy 
Analyzer. 

Manufacturer:  High  Voltage 
Engineering,  The  Netherlands. 

Intended  Use:  The  instrument  will  be 
used  for  studies  of  copper,  nickel,  gold, 
platinum  and  silicon,  either  atomically 
clean  or  with  adsorbed  layers  of 
common  adsorbates  (for  example,  sulfur, 
oxygen,  hydrogen  and  carbon 
monoxide),  or  other  metals.  The 
phenomenon  to  be  studied  is  in  all  cases 
the  atomic  geometry  of  the  surface  of 
the  material  in  question,  i.e.,  the 
coordinates  of  the  atoms  at  the  surface. 

Application  Received  by 
Commissioner  of  Customs:  July  9, 1991. 

Docket  Number  91-105. 

Applicant  University  of  Cincinnati, 
Center  Hill  Research  Facility,  5955 
Center  Hill  Road,  Cincinnati,  OH  45224. 

Instrument  Mass  Spectrometer. 
Model  ICP200LA. 

Manufacturer  Turner  Scientific, 
United  Kingdom. 

Intended  Use:  The  instrument  will  be 
used  for  studies  of  soils  from  hazardous 
waste  sites  to  determine  the  types  and 
classes  of  metal  complexes  in  the  soil, 
before  and  after  treatment  with 
environmental  remediation. 


Application  Received  by 
Commissioner  of  Customs:  July  10, 1991. 
Docket  Number  91-106. 
Applicant  University  of  Illinois  at 
Urbana-Champaign,  Purchasing 
Division,  207  Administration  Building, 
506  S.  Wright  Street,  Urbana,  IL  61801. 

Instrument:  Electron  Microscope., 
Model  H-9000. 

Manufacturer  Hitachi  Scientific 
Instruments,  Japan. 

Intended  Use:  The  instrument  will  be 
used  to  study  the  atomic  structure  of 
interfaces  between  materials,  including 
semiconductors,  metals,  insulators  and 
superconductors. 

Application  Received  by 
Commissioner  of  Customs:  July  11, 1991. 
Docket  Number  91-107. 
Applicant  University  of  Rochester. 
Purchasing  Services.  70  Galer  House, 
Rochester.  NY  14620. 

Instrument  Eye  Movement  Tracker, 
Model  2020. 
Manufacturer  EL-MAR  Inc..  Canada. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  movements  of  the 
right  and  left  eyes  in  human  subjects  in 
response  to  controlled  whole-body 
rotatory  and/or  linear  motion  profiles. 
Experiments  will  be  conducted  to 
determine  how  the  balance  system  of 
the  inner  ear  detects  head  motion  and 
properly  drives  eye  position  to  maintain 
binocular  fixation  on  visual  targets, 
thereby  maintaining  a  stable  image  on 
the  retinal  fovea.  A  particular  thrust  of 
our  research  is  to  determine  potential 
deteriorations  in  the  balance  system  and 
eye  movement  control  with  aging;  an 
important  public  health  concern. 

Application  Received  by 
Commissioner  of  Customs:  July  16. 1991. 
Docket  Number  91-108. 
Applicant  Kent  State  University, 
Kent,  OH  44242. 

Instrument  Rotating  Anode  X-ray 
Generator,  Model  RU-200H. 
Manufacturer  Rigaku,  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  the  study  of  the  structure  and 
very  subtle  structural  changes  that  take 
place  in  a  class  of  materials  known  as 
Liquid  Crystals  as  the  temperature  is 
changed. 

Application  Received  by 
Commissioner  of  Customs: 

Dated:  July  17. 1991. 
Frank  W.  Crael, 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  91-18302  Filed  7-31-91;  8:45  amj 

MLUNO  COM  M10-OS-M 


National  Oceanic  and  Atmosi 

Administration 

South  Atlantic  Fishery  Manag 
Council;  Wreckflsh  Umlted  Ei 
Public  Hearing;  Correction 

agency:  National  Marine  Fish* 
Service  (NMFS),  NOAA  Comr 

action:  Notice  of  public  hearii 
correction. 

summary:  This  document  con- 
notice  of  a  public  hearing  on  p 
changes  to  Amendment  5  to  th 
Snapper-Grouper  Fishery  Man 
Plan  that  was  published  on  Jul 
(56  FR  31390). 
FOR  FURTHER  INFORMATION  CO 

Carrie  Knight,  PubHc  Informat 
Officer.  South  Atlantic  Fishen 
Management  Council,  803-571 
In  notice  document  91-16311 
beginning  on  page  31390  in  th« 
Wednesday,  July  10, 1991,  in  t 
column  under  SUPPLEMENTARY 
INFORMATION  in  the  4th  line,  " 
1992"  should  read  "April  16. 1 

Dated:  July  26. 1991. 
Richard  H.  Schaefer. 

Director  of  Office  of  Fisheries  Coi 

and  Management,  National  Marit 

Service. 

[FR  Doc.  91-18194  Filed  7-31-91;  I 

.  BIUJNO  COOC  3S10-22-M 


Pacific  Rshery  Management 
Public  Meeting 

agency:  National  Marine  Fisi 
Service.  NOAA.  Commerce. 

The  Pacific  Fishery  Managi 
Council's  Oregon  Coastal  Na 
Review  Group  (OCNCRG)  wi 
second  pubUc  meeting.  The  n 
be  held  on  August  13. 1991,  b 
9:30  a.m.,  at  the  Oregon  State 
Campus,  in  room  200  of  the  F 
Sciences  Laboratory,  3200  SV 
Way,  Corvallis,  Oregon. 

The  OCNCRG  will  examin 
causes  that  have  led  to  failur 
attaining  the  spawning  escap 
objective  for  the  Oregon  coai 
coho  stock.  The  OCNCRG  wi 
findings  and  recommendatioi 
Pacific  Fishery  Management 
November  1991. 

FOR  MORE  INFORMATION  COK 

Lawrence  D.  Six,  Executive  I 
Pacific  Fishery  Management 
Metro  Center,  suite  420,  2000 
Avenue,  Portland.  OR  97201; 
(503)  326-6352. 
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Application  Received  by 
Commissioner  of  Customs:  July  10, 1991. 
Docket  Number:  91-106. 
Applicant-  University  of  Illinois  at 
Urbana-Champaign,  Purchasing 
Division,  207  Administration  Building, 
506  S.  Wright  Street,  Urbana,  IL  61801. 

Instrument:  Electron  Microscope., 
Model  H-9000. 

Manufacturer:  Hitachi  Scientific 
Instruments,  Japan. 

Intended  Use:  The  instrument  will  be 
used  to  study  the  atomic  structure  of 
interfaces  between  materials,  including 
semiconductors,  metals,  insulators  and 
superconductors. 

Application  Received  by 
Commissioner  of  Customs:  July  11, 1991. 
Docket  Number:  91-107. 
Applicant:  University  of  Rochester, 
Purchasing  Services,  70  Galer  House, 
Rochester,  NY  14620. 

Instrument-  Eye  Movement  Tracker, 
Model  2020. 
Manufacturer:  EL-MAR  Inc.,  Canada. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  movements  of  the 
right  and  left  eyes  in  human  subjects  in 
response  to  controlled  whole-body 
rotatory  and/or  linear  motion  profiles. 
Experiments  will  be  conducted  to 
determine  how  the  balance  system  of 
the  inner  ear  detects  head  motion  and 
properly  drives  eye  position  to  maintain 
binocular  fixation  on  visual  targets, 
thereby  maintaining  a  stable  image  on 
the  retinal  fovea.  A  particular  thrust  of 
our  research  is  to  determine  potential 
deteriorations  in  the  balance  system  and 
eye  movement  control  with  aging;  an 
important  public  health  concern. 

Application  Received  by 
Commissioner  of  Customs:  July  16, 1991. 
Docket  Number  91-108. 
Applicant-  Kent  State  University, 
Kent,  OH  44242. 

Instrument-  Rotating  Anode  X-ray 
Generator,  Model  RU-200H. 
Manufacturer  Rigaku,  Japan. 
Intended  Use:  The  instrument  will  be 
used  for  the  study  of  the  structure  and 
very  subtie  structural  changes  that  take 
place  in  a  class  of  materials  known  as 
Liquid  Crystals  as  the  temperature  is 
changed. 

Application  Received  by 
Commissioner  of  Customs: 

Dated:  July  17. 1991. 
Frank  W.  CimI. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  91-18302  Filed  7-31-OT;  8:45  am] 

HLUNO  COOC  WKKIC-M 


National  Oceanic  and  Atmosplieric 
Administration 

South  Atlantic  Fishery  Management 
Council;  Wreclcflsh  Umlted  Entry 
Public  Hearing;  Correction 

AQENCV.  National  Marine  Fisheries 
Service  (NMFS),  NOAA  Conunerce. 

action:  Notice  of  public  hearing; 
correction. 

SUMMARY:  This  document  corrects  a 
notice  of  a  public  hearing  on  proposed 
changes  to  Amendment  5  to  the 
Snapper-Grouper  Fishery  Management 
Plan  that  was  published  on  July  10, 1991 
(56  FR  31390). 
FOR  FURTHER  INFORMATION  CONTACT: 

Carrie  Knight.  Public  Information 
Officer.  SouUi  AUantic  Fishery 
Management  Council,  803-571-4699. 

In  notice  document  91-16319 
beginning  on  page  31390  in  the  issue  of 
Wednesday,  July  10, 1991.  in  the  second 
column  under  SUPPLEMENTARY 
INFORMATION  in  the  4th  line,  "August  16, 
1992"  should  read  "April  16, 1992". 

Dated:  July  26. 1991. 
Richard  H.  Sdiaefer, 

Director  of  Office  of  Fisheries  Conservation 

and  Management  National  Marine  Fisheries 

Service. 

(FR  Doc.  91-18194  Filed  7-31-91;  8:45  am] 

BIUJNO  COOC  3S10-22-M 


Padfic  Rshery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Oregon  Coastal  Natural  Coho 
Review  Group  (OCNCRG)  will  hold  its 
second  pubUc  meeting.  The  meeting  will 
be  held  on  August  13, 1991,  beginning  at 
9:30  a.m.,  at  the  Oregon  State  University 
Campus,  in  room  200  of  the  Forestry 
Sciences  Laboratory.  3200  SW.  Jefferson 
Way,  Corvallis,  Oregon. 

The  OCNCRG  will  examine  the 
causes  that  have  led  to  failure  in 
attaining  the  spawning  escapement 
objective  for  the  Oregon  coastal  natural 
coho  stock.  The  OCNCRG  will  report  its 
findings  and  recommendations  to  the 
Pacific  Fishery  Management  Council  in 
November  1991. 

FOR  MORE  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metit)  Center,  suite  420.  2000  SW.  First 
Avenue.  Portland,  OR  97201;  telephone: 
(503)  326-635^ 


Dated:  July  28, 1991. 
David  S.  Crmtiii. 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-18214  Filed  7-31-91;  8:45  ami 

WLLINQ  CODE  3S10-22-M 

Pacific  Fishery  Management  CouncH; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Coimcil  (Council)  will  hold  a  public 
meeting  of  its  Groundfish  Management 
Team  (GMT).  The  meeting  will  be  held 
on  August  13-15. 1991,  at  the  Pacific 
States  Marine  Fisheries  Commission,  in 
the  Oregon  Department  of  Fish  and 
Wildlife  (ODFW)  building.  2501  SW. 
First  Avenue,  suite  200,  Portland, 
Oregon.  The  meeting  will  begin  on 
August  13  at  9  a.m.,  continue  to  August 
14  and  adjourn  on  August  15  at  3  p.nu 
On  August  15  only,  the  meeting  will 
move  to  the  ODFW  Director's 
conference  room  in  the  ODFW  building. 

The  GMT  will  discuss  groundfish 
landings  projections,  stock  assessments 
for  three  important  groundfish  species, 
and  draft  social,  economic  and 
biological  analyses  of  proposed 
management  changes  for  1992.  The  GMT 
also  will  prepare  recommendations  to 
the  Council  on  these  and  other  issues 
pertaining  to  management  of  the  West 
Coast  groundfish  fisheries. 
FOR  MORE  INFORMATION  CONTACT 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  suite  420.  2000  SW.  First 
Avenue.  PorUand.  OR  97201;  telephone: 
(503)  326-6352. 

Dated:  July  28. 1991. 
David  S.  Crestin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-18215  Filed  7-31-01: 8:45  am) 

MUJNQ  CODE  9610-22-M 


Handicapped  persons  should  call  the 
Commission  offices  (202-504-2200)  for 
details  concerning  access  to  meetings. 
Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary. 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington.  DC  28  July  1991. 
Charles  R  AtfMrtoa. 
Secretary. 
[FR  Doc.  91-17283  Filed  7-31-91: 8:45  am) 

MLLMQ  COOC  SSSO-OI-M 


COMMISSION  ON  MINORITY 
BUSINESS  DEVELOPMENT 

[91-M-5] 

Commission  on  Minority  Business 
Development,  Hearing 

AGENCY:  Commission  on  Minority 
Business  Development 

action:  Notice  of  meeting  and  public 
hearing. 


COMMISSION  OF  FINE  ARTS 

Notice  of  Meeting 

The  Conunission  of  Fine  Arts'  next 
meeting  is  scheduled  for  Thursday.  19 
September  1991  at  10  a.m.  in  the 
Commission's  offices  in  the  Pension 
Building,  suite  312.  Judiciary  Square,  441 
F  Sti«et.  NW..  Washington.  DC  20001  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  DC, 
including  buildings,  memorials,  parks 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 


summary:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  that  a  public  hearing  of 
the  United  States  Commission  on 
Minority  Business  Development  will  be 
held  on  Friday.  August  16. 1991  in 
Kansas  City.  Missouri  with  a  meeting  of 
the  Commissioners  on  Thursday,  August 
15. 1991.  The  meeting  and  hearing  are 
open  to  the  public. 

The  August  16th  hearing  will  convene 
at  9  a.m.  in  the  City  Council  Chambers, 
26th  Floor  of  City  Hall.  414  E.  12th  St. 
Kansas  City.  MO.  The  public  hearing  is 
for  the  purpose  of  receiving  testimony 
from  pubhc  and  private  sector  decision- 
makers and  entrepreneurs,  professional 
experts,  corporate  leaders  and 
representatives  of  key  interest  groups 
and  organizations  concerned  about 
minority  business  development  and 
participation  in  Federal  programs  and 
contracting  opportunities.  Issues  of 
concern  will  be  all  issues  of  the  7(a)  and 
504  loan  programs,  7(j)  technical  support 
and  8(a)  contiracting  programs  of  the 
Small  Business  Administration.  The 
meeting  of  the  Commissioners  will  be 
held  on  Thursday.  August  15th  at  the 
same  location  commencing  at  2  p.m. 

The  Commission  was  established  by 
Public  Lpw  100-656.  for  purposes  of 
reviewing  and  assessing  Federal 
programs  Intended  to  promote  minority 
business  and  making  recommendations 
to  the  President  and  the  Congress  for 
such  changes  in  laws  or  regulations  as 
may  be  necessary  to  further  the  growth 
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and  development  of  minority 
businesses. 

FOR  RIRTHER  INFORMATION  AND 
TESTIMONY  INFORMATION:  Contact 
Connie  K.  McCracken  or  Leo  Salazar  at 
202-523-0030  at  the  Commission  on 
Minority  Business  Development,  750 
17th  Street  NW.,  suite  300,  Washington. 
DC  20006. 

SUPPLEMENTARY  INFORMATION: 

Transcripts  of  hearings  will  be  available 
for  public  inspection  during  regular 
working  hours  at  The  Commission 
Office  approximately  30  days  following 
the  hearing. 

Andrt  M.  Carrington, 

Executive  Director. 

[FR  Doc.  91-18171  Filed  7-31-91;  8:45  am] 

BlUmO  CODE  SS2(M>B-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Textile  and  Apparel  Categories  with 
the  Harmonixed  Tariff  Schedule  of  the 
United  States:  Changes  to  the  1991 
Correlation 

July  28. 1991. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements. 
action:  Changes  to  the  1991  Correlation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lori  E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)377-3400. 

The  Correlation:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (1991) 
presents  the  Harmonized  Tariff 
Schedule  numbers  under  each  of  the 
cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  categories 
used  by  the  United  States  in  monitoring 
imports  of  these  textile  products  and  in 
the  administration  of  the  bilateral 
agreement  program.  A  notice  was 
published  in  the  Federal  Register  on 
June  25, 1991  (56  FR  28870)  announcing 
changes  to  this  Correlation,  which  were 
published  in  the  first  supplement  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.  The  Correlation  should  be 
amended  further  to  refiect  the  changes 
indicated  below: 


Category  Changes  to  the  1991  Correlation 


Category  Changes  to  the  1991  Correlation 

Add  6107.91.009O-«>oys'  bathrobes, 
dressing  gowns  and  s«m«lar  articles  ol 
cotton,  knitted  or  crocheted. 

351 .._ Add     6107.91.0030— men's     or     boys' 

sieeptvear  of  cotton,  knitted  or  cro- 
cheted. 

Add     6207.91.3010— men's    or     boys' 
sleepwear  of  cotton. 
352 Delete  6207  91.3000. 

Add  6207.91.3020— men's  or  boys'  sing- 
lets and  other  understwts  of  cotton. 
650 „  Delete  6107.92.0010. 

Add  6107  92.0040— men's  bathrobes, 
dressing  gowns  and  similar  articles  of 
MMF,  knitted  or  aocheted. 

Delete  6107.92.0020. 

Add  6107.92.0090— boys'  bathrobes, 
dressing  gowns  and  similar  articles  of 
MMF,  knitted  or  crocheted. 

651 Add     6107.92.0030— mens     or     boys' 

sleepwear  of   MMF,   knitted  or  cro- 
cheted. 

Add    6207.92  4010— men's    or    boys' 
sleepwear  of  MMF. 
652 Delete  6207.92  4000. 

Add  6207.92.4020— men's  or  boys'  sing- 
lets and  other  undershirts  of  MMF. 
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Delele  6107.91.0010. 

Add    6107.91.0040— men's    bathrobes, 

dressing  gowns  and  similar  artjcles  of 

cotton,  knitted  or  crocheted. 
Dalela  6107.91.0020. 


Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  91-18235  Filed  7-31-91;  8;45  am] 
BUJNQ  CODE  SStO-OR-f 


COMMODITY  FUTURES  TRADING 
COMMISSION 

New  York  Mercantile  Exchange 
Proposed  Futures  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. 

summary:  The  New  York  Mercantile 
Exchange  (NYMEX  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  sour  crude  oil  futures.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.90,  has  determined  that  publication 
of  the  proposal  for  comment  is  in  the 
public  interest  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  ptuposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  September  3, 1991. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futiu-es  Trading  Commission.  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the 
NYMEX  sour  crude  oil  futures  contract 


FOR  FURTHER  INFORMATION  CONTACR 

Please  contact  Joseph  Storer  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW., 
Washington,  DC  20581,  at  (202)  254- 
7303. 

suppt.EMENTARY  iNFORMA'noN:  Copies 

of  the  terms  and  conditions  of  the 
proposed  contract  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
NYMEX  in  support  of  the  application  by 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Conrunission's  regulations 
thereunder  (17  CFR  part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.9.  Requests  for  copies  of  such 
materials  shoiild  be  made  to  the  FOL 
Privacy  and  Sunshine  Acts  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  argument  on  the  - 
terms  and  conditions  of  the  proposed 
contract,  or  with  respect  to  other 
materials  submitted  by  the  NYMEX  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington,  DC  20581,  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  July  29, 1991. 
Gerald  Gay. 
Director. 

(FR  Doc  91-18236  Filed  7-31-91;  8:45  am] 
Buxnta  CODE  sssi-oi-m 


DEPARTMENT  OF  DEFENSE 

Environmental  Assessment; 
Lightweight  ExoAtmospheric 
Projectile 

AGENCY:  Strategic  Defense  Initiative 
Organization  (SDIO).  Department  of 
Defense. 

ACTION:  Environmental  Assessment  for 
Lightweight  ExoAtmospheric  Projectile 
(LEAP)  Test  Program. 

SUMMARY:  The  Department  of  Defense 
(DoD)  has  prepared  a  Finding  of  No 
Significant  Impact  based  on  an 


assessment  of  the  potential 
environmental  consequences  ( 
conducting  LEAP  Test  Prograr 
activities  to  design,  develop, « 
demonstrate  space  test  projec 
capable  of  intercepting  targetf 
exoatmospbere. 


Pursuant  to  Council  on  Envi 
Quality  Regulations  (40  CFR  1 
for  implementing  the  procediu 
provisions  of  the  National 
Environmental  Policy  Act  (42 
4321  et  seq.).  and  DoD  directi\ 
envirorimental  effects  of  DoD 
SDIO  has  conducted  an  asses 
the  potential  environmental 
consequences  of  conducting  t! 
Test  Program  to  demonstrate 
viability  of  this  technology  an 
applicability  to  a  Strategic  De 
System.  A  series  of  flight  testt 
to  demonstrate  and  evaluate  1 
advanced  technologies  neces! 
determine  whether  this  poteni 
exoatmospheric  interceptor  sj 
feasible.  Such  a  determinatioi 
made  based  on  analysis,  simu 
ground  testing  alone. 

As  currently  configured,  the 
Program  wiO  consist  of  flight 
experiments  with  Aries  rocke 
launched  from  White  Sands  K 
Range  (WSMR),  and  U.S.  Am 
Kwajaiein  Atoll  (USAKA);  an 
IV  rocket  vehicles  from  Wake 
Existing  launch  facilities  will 
these  locations.  WSMR  and  L 
have  previously  been  used  to 
Aries  vehicles. 

Additional  activities  will  \n 
conducted  at  several  location 
United  States  in  preparation  f 
'  assembly  and  checkout  of  the 
vehicles,  lliese  activities  are 
categorized  as  component/as 
ground  tests  (including  design 
fabrication,  and  component 
environmental  tests),  prefligh' 
and  tests  (including  componei 
assembly  and  integration),  an 
tests.  Test  activities  for  the  pr 
activities  will  be  performed  a 
following  locations: 


InstaHMIon 

Te 

Space  Data  Division, 

Componeii 

Orbital  Sciences 

ground! 

Coiporatwn,  Chandler. 

A2. 

Hughes  Aircreft 

Componer 

Company,  Missile 

grourtd  t 

Systenw  Group, 

Canoga  Parti.  CA. 

PNMpa  Laboratory, 

Ooaaponax 

Edwards  Ar  Torce 

ground  t 

Baa«.CA. 
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as  to  ttw  1991  Con-elation 

r9l.0090— tx>y»'     bathrobes, 
gowns  and  smitlar  articles  ol 
ratted  or  crocheted. 
'910030 — men's     or     boys' 
V  of  cotton,  knitted  or  cro- 

'.91.3010— men's     or     boys' 

IT  of  cotton. 

7.91.3000. 

11.3020 — men's  or  boys'  sinfl- 

other  understwts  of  cotton. 
7.92.0010. 

92  0040— men's    battvobes, 
gowns  and  simjiar  articles  of 
tied  or  crocheted. 
7.92.0020. 

'92  0O9O— boys'     battirobes. 
gowns  and  similar  articles  of 
fled  or  crocheted. 
.92.0030— rrien's    or     boys' 
J  of   MMF,   knitted  or  cro- 

.92.4010— men's     or     boys' 
I  ol  MMF. 
r92.4000. 

2.4020— men's  or  boys'  sing- 
other  undershirts  of  MMF. 


fefor  the  Implementation 

ts. 

led  7-31-91;  8:45  am) 
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sted  persons  should 
and  comments  to 
retary,  Commodity 
)mmission,  2033  K 
ington,  DC  20581. 
>e  made  to  the 
i  oil  futures  contract 


FOR  FURTHER  WiFORMATtON  CONTACR 

Please  contact  Joseph  Storer  of  the 
Division  of  Economic  Analysis, 
Commodity  Futiu^s  Trading 
Commission.  2033  K  Street.  NW.. 
Washington,  DC  20581.  at  (202]  254- 
7303. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  terms  and  conditions  of  the 
proposed  contract  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW.. 
Washington.  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
NYMEX  in  support  of  the  appUcation  by 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI. 
Privacy  and  Sunshine  Acts  CompUance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Conunission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  argiunent  on  the 
terms  and  conditions  of  the  proposed 
contract,  or  with  respect  to  other 
materials  submitted  by  the  NYMEX  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb. 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington,  DC  20581,  by  the  specified 
date. 

Issued  in  Washington.  DC,  on  July  29, 1991. 
Gerald  Gay, 
Director. 

(FR  Doc  91-18236  Filed  7-31-91;  8:45  am) 
biuum  code  tssi-oi-M 


DEPARTMENT  OF  DEFENSE 

Environmental  Assessment; 
Lightweight  ExoAtmospheric 
Projectile 

agency:  Strategic  Defense  Initiative 
Organization  (SDIO).  Department  of 
Defense. 

ACTION:  Environmental  Assessment  for 
Lightweight  ExoAtmospheric  Projectile 
(LEAP)  Test  Program. 

summary:  The  Department  of  Defense 
(DoD)  has  prepared  a  Finding  of  No 
Significant  Impact  based  on  an 


assessment  of  the  potential 
environmental  consequences  of 
conducting  LEAP  Test  Program 
activities  to  design,  develop,  and 
demonstrate  space  test  projectiles 
capable  of  intercepting  targets  in  the 
exoatmosphere. 

Background 

Pursuant  to  Council  on  Environmental 
Quality  Regulations  (40  CFR  1500-1508) 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.).  and  DoD  directives  on 
environmental  effects  of  DoD  actions, 
SDIO  has  conducted  an  assessment  of 
the  potential  environmental 
consequences  of  conducting  the  LEAP 
Test  Program  to  demonstrate  the 
viabihty  of  this  technology  and  its 
applicability  to  a  Strategic  Defense 
System.  A  series  of  flight  tests  is  needed 
to  demonstrate  and  evaluate  the 
advanced  technologies  necessary  to 
determine  whether  diis  potential 
exoatmospheric  interceptor  system  is 
feasible.  Such  a  determination  cannot  be 
made  based  on  analysis,  simulations  or 
ground  testing  alone. 

As  currently  configured,  the  LEAP 
Program  wiD  consist  of  flight 
experiments  with  Aries  rocket  vehicles 
launched  from  White  Sands  Missile 
Range  (WSMR),  and  U.S.  Army 
Kwajalein  Atoll  (USAKA);  and  Castor 
IV  rocket  vehicles  from  Wake  Island. 
Existing  launch  facilities  will  be  used  at 
these  locations.  WSMR  and  USAKA 
have  previously  been  used  to  launch 
Aries  vehicles. 

Additional  activities  will  be 
conducted  at  several  locations  in  the 
United  States  in  preparation  for  final 
'  assembly  and  checkout  of  the  launch 
vehicles.  These  activities  are 
categorized  as  component/assembly 
ground  tests  (including  design, 
fabrication,  and  component 
environmental  tests),  preflight  activities 
and  tests  (including  component,  final 
assembly  and  integration),  and  flight 
tests.  Test  activities  for  the  proposed 
activities  will  be  performed  at  the 
following  locations: 


InstaWMon 

Teeiiype 

Space  Data  Division, 
Ot)>tai  Sciences 
Corporation,  CharxJIer, 
AZ. 

Hughes  Aircraft 
Company,  Mlssie 
Systems  Group. 
CafK)9a  Pwk.  CA. 

Ediwards  Air  rorce 
Baa«,CA. 

Component/assembly 
grourtd  tests. 

grourx)  tests. 

ground  tests. 

fcnstatation 

Test  type 

Boeing  Aerospace  artd 

OowpotHmt/ assembly 

Bectrootcs.  Kent.  WA. 

grour^  tests. 

White  Sands  Mtssle 

Preftght,  flight  tests. 

Range.  NM. 

U.S.  Am<y  Kwa^aMn 

PreAight,  fligN  tests. 

AtoH.  MarshaV  Islands. 

Wake  Island 

Preftght.  fBflht  tests. 

The  potential  for  significant  impacts 
from  launches  at  WSMR.  USAKA.  and 
Wake  Island,  was  determined  through 
an  analysis  of  the  activities  that  would 
be  conducted  at  the  proposed  locations, 
compared  to  current  activities  and 
existing  conditions  at  those  locations. 
The  impacts  of  the  proposed  action  were 
assessed  against  the  following 
environmental  media:  physical  setting 
and  built  environment;  geology  and 
water  reserves;  air  quality;  noise; 
biological  resources,  threatened  and 
endangered  species;  cultural  resources; 
infrastructure;  hazardous  materials  and 
waste;  and  safety. 

Findmg  of  No  Sigidficant  Impact 

All  potentially  significant  impacts 
from  LEAP  construction/modification, 
ground,  preflight,  and  flight  test 
activities  will  be  mitigated  to  non- 
significant levels  by  implementing 
standard  plan  safeguards.  These 
mitigations  have  been  incorporated  into 
the  LEAP  Test  Program  as  an  integral 
part  of  program-related  operations  at 
WSMR,  USAKA,  and  Wake  Island. 
Potential  land  use,  water  resources, 
biological,  soils,  and  safety  issues  could 
occur  as  a  result  of  the  presence  of  the 
liqiud  fuels. 

The  LEAP  Test  Program  has  adopted 
spill  control  containment  and  handling 
and  disposal  practices  that  will  reduce 
the  risks  of  releasing  hquid  propellent 
Into  the  environment.  Appropriate 
personal  protection  devices  will  be  used 
during  fueling/defueling  and  purging 
operations. 

Potential  noise  impacts  from  LEAP 
launches  and  groimd  activities  will  be 
mitigated  by  ensuring  that  persoimel 
wear  hearing  protection  equipment  that 
will  reduce  noise  levels  to  the 
prescribed  health  and  safety  levels. 
Furthermore,  personnel  will  be 
protected  from  blast  noise  during 
launches  by  moving  beyond  the 
calculated  safety  distance.  Base 
personnel  at  WSMR,  USAKA  and  Wake 
Island  will  not  be  exposed  to  noise 
levels  in  excess  of  OSHA  allowable 
short-term  Umits.  Accidental  explositm 
of  a  rocket  booster  on  the  launch  pad  or 
shortly  after  leimch  ooukl  pose  a  harard 
to  personnel  in  the  vicinity  of  the  launch 
area.  The  Range  Safety  Officer  (RSO) 
tfvill  mitigate  the  potential  for  such  a 


hazard  by  ensuring  that  the  explosive 
quantity  safety  distance  for  each  rocket 
launch  is  implemented  and  monitoring 
the  hazard  area  to  prevent  unauthorized 
entry. 

In  order  to  minimize  potentially 
significant  impacts  on  the  biological 
environment  at  WSMR,  LEAP  launches 
will  operate  within  operational  criteria 
of  on-going  activities  at  the  range. 

Potential  impact  from  debris  recovery 
will  be  prevented  by  retrieving  debris  by 
way  of  access  corridors  which  will  be 
surveyed  for  threatened  and  endangered 
species  and  cultural  resources  prior  to 
the  recovery  of  the  debris.  The  corridors 
will  be  realigned  if  necessary  fo  avoid 
impacts.  If  imacceptable  impacts  cannot 
be  avoided,  debris  will  be  recovered  by 
helicopter  or  left  in  place.  Other 
mitigation  measures  that  will  be 
implemented  include:  ensuring  that  no 
recovery  operation  will  be  undertaken 
at  the  Salt  Creek  area,  where  the  White 
Sands  Pupfish  is  located,  without  the 
concurrence  of  the  Chief,  Range  Support 
Section,  and  the  Chief  Environmental 
end  Natural  Resources  Division  at 
WSMR.  Under  no  circtmistances  will 
any  vehicles  enter  tvithin  400  meters  of 
Salt  Creek  unless  the  Officer  in  Charge 
or  Noncommissioned  Officer  in  Charge 
of  the  recovery  team  has  personally 
coordinated  the  matter  with  the 
Environmental  Chief  or  his  authorized 
representative. 

The  No  Action  Alternative  is  to 
discontinue  the  LEAP  Test  Program. 
Additional  flights  associated  with  LEAP 
would  not  occur  at  WSMR.  USAKA  and 
Wake  Island  installations.  The  No 
Action  Alternative  for  the  proposed 
activity  would  preclude  a  series  of  flight 
tests  neede^  to  demonstrate  and 
evaluate  the  advanced  technologies 
necessary  to  determine  whetiier  a 
potential  exoatmospheric  intercseptor 
system  is  feasible. 

Overall,  no  significant  impacts  would 
result  from  conducting  the  LEAP  Test 
Program  at  WSMR.  USAKA,  Wake 
Island,  or  grotmd  support  locations. 
Therefore,  no  environmental  impact 
statement  tviil  be  prepared  for  the 
proposed  action. 

For  Further  Information  Contact- 
Martha  J.  Cenkci.  Major,  USAF,  Public 
Affairs  Staff  Officer.  SDIO/IEA, 
Washington.  DC  203m-710a  (703)  695- 
8743. 

Dated:  July  28, 1901. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register.  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  91-18190  Filed  7-31-«l:  8:46  am) 

BIUJNO  COOC  M1»-01-W 


36780 


Federal  Register  /  Vol.  56,  No.  148  /  Thursday,  August  1,  1991  /  Notices 


|i 


Federal 


Department  of  the  Army 

Board  of  Visitors,  United  States 
Military  Academy,  Open  Meeting 

In  accordance  with  section  10(a](20] 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  follovdng  meeting. 

Name  of  Committee:  Board  of 
Visitors,  United  States  Military 
Academy. 

Date  of  Meeting:  12-14  September 
1991. 

Place  of  Meeting:  West  Point  New 
Yoric. 

Start  Time  of  Meeting:  2000  hours,  12 
September  1991. 

Proposed  Agenda:  The  Board  will 
observe  the  Academy  academic 
programs  in  a  classroom  environment 
and  quality  of  cadet  life  with  visits  and 
discussions  in  the  cadet  barracks.  They 
will  discuss  the  Eisenhower  Master 
Degree  Program  with  the  current  class  of 
Fellows.  The  Board  will  also  discuss 
level  of  Board  participation  in  achieving 
the  passage  of  pending  legislation.  They 
will  receive  update  briefings  on  the 
Cadet  Leader  Development  Program; 
Military  Intersession  Program;  Project 
Enrichment;  Privatization,  and  the  GAO 
surveys  of  the  service  academies.  They 
will  receive  a  report  by  the  Association 
of  Graduates  on  plans  for  the  Academy 
Bicentennial  and  fund  raising. 

All  proceedings  are  open.  For  further 
information,  contact  Lieutenant  Colonel 
Stephen  R.  Furr,  United  States  Military 
Academy,  West  Point,  NY  10996-500a 
(914)  938-4200. 
Stephen  R.  Fun, 

Lieutenant  Colonel.  U.S.  Army.  Executive 
Secretary.  USMA  Board  of  Visitors. 
(FR  Doc.  91-18176  Filed  7-31-91;  8:45  am) 

KLUNQ  CODE  3710-Ot-M 

DEPARTMENT  OF  EDtJCATION 
[CFDA  No.  84.031A,  CFDA  No.  S4.031G] 

Notice  Inviting  Applications  for 
Designation  as  an  Eligible  Institution 
for  Fiscal  Year  1992  for  the 
Strengthening  Institutions  Program 
and  the  Endowment  Challenge  Grant 
Program 

Purpose:  Institutions  of  higher 
education  must  meet  specific  statutory 
and  regulatory  requirements  to  be 
designated  eligible  to  receive  funds 
under  the  Strengthening  Institutions 
Program  and  the  Endowment  Challenge 
Grant  Program. 

Deadline  for  Transmittal  of 
Applications:  September  20. 1991. 

Applications  Available:  August  16. 
1991. 


Median 
Pea  grant 
percent- 
age 

Average 
EAQper 

studont 

2-year  Pub«c  hwtttutions.... 
2-yea'  Noo-Profit  Private 

Institutions               

27.33 

3560 
28.75 

27.20 

6.006 
9.293 

4-year  Public  Institutions.-. 
4-year  Non-Profit  Private 
Institutions ...^.« 

10.605 
13,319 

Waiver  Information:  Applicants 
unable  to  meet  the  high  needy  student 
enrollment  requirement  and/or  the  low 
E&C  expenditure  requirement  may 
apply  to  the  Secretary  for  waiver  of 
thede  requirements  imder  various 
options  described  in  34  CFR  607.3(b)  and 
34  CFR  607.4  (c)  and  (d)  respectively. 

For  die  purpose  of  34  CFR  607.3(b)(2), 
under  which  an  applicant  must 
demonstrate  that  at  least  30  percent  of 
the  students  it  served  in  base  year  1988- 
90  were  from  low-income  families,  "low- 
income"  is  defined  as  an  amount  which 
does  not  exceed  150  percent  of  the 
amount  equal  to  the  poverty  level  as 
established  by  the  U.S.  Bureau  of  the 
Census.  The  following  table  sets  forth 
the  low-income  levels  for  various  sizes 
of  families.  For  the  purposes  of  this 
waiver  provision,  low-income  families 
are  identiHed  according  to  the  following: 


Eligibility  Information:  Under  section 
312  of  die  Higher  Education  Act  of  1965, 
as  amended  (HEA),  an  institution  of 
higher  education  qualifies  as  an  eligible 
institution  imder  the  Strengthening 
Institutions  and  Endowment  Challenge 
Grant  Programs  if,  among  other 
requirements,  it  has  a  high  enrollment  of 
needy  students,  and  its  Educational  and 
General  (E&G)  expenditures  are  low  per 
full-time  equivalent  (FTE)  undergraduate 
student  in  comparison  with  the  average 
E&G  expenditures  per  FTE  student  of 
institutions  that  offer  similar  instruction. 
The  complete  eligibility  requirements 
are  found  in  34  CFR  607.2  through  607.4 
of  the  Strengthening  Institutions 
Program  regulations. 

Enrollment  of  Needy  Students:  Under 
34  CFR  607.3(a).  an  institution  is 
considered  to  have  a  high  enrollment  of 
needy  students  if — 

(1)  At  least  50  percent  of  its  degree 
students  received  financial  assistance 
under  one  or  more  of  the  following 
programs:  Pell  Grant,  Supplemental 
Educational  Opportunity  Grant  College 
Work  Study,  or  Perkins  Loan  Program; 
or  (2)  the  percentage  of  its 
undergraduate  degree  students  who 
were  enrolled  on  at  least  a  half-time 
basis  and  received  Pell  Grants  exceeded 
the  median  percentage  of  undergraduate 
degree  students  who  were  enrolled  on  at 
least  a  half-time  basis  and  received  Pell 
Grants  at  comparable  institutions  that 
offer  similar  instruction.  To  qualify 
imder  the  second  criterion,  an 
applicant's  Pell  grant  percentage  must 
be  more  than  the  median  for  its  category 
provided  on  the  table  in  this  notice. 

E»G  Expenditures  Per  FTE  Students: 
An  applicant  should  compare  its 
average  E&G  expenditure/FTE  student 
to  the  average  E&G  expendihire/FTE  „       .,,... 

Bhident  for  its  category  of  institiition  For  all  families  with  more  Uian  8 

contained  in  die  table  in  diis  notice.  If  members,  and  $3,060  for  each  additional 

the  applicant's  average  E&G  expenditure     '"*'"»*'■• 
for  1989-90  is  less  than  the  average  for 
its  category,  the  applicant  meets  this 
eligibility  requirement. 

The  applicant's  E&G  expenditures  are 
the  total  amount  expended  by  the 

institution  diuing  the  base  year  for  1 

instruction,  research,  public  service.  3"' 

academic  support,  student  services,  4- 

institutional  support  operation  and  |° 

maintenance,  scholarships  and  jl 

fellowships,  and  mandatory  transfers.  8. 

The  following  table  identifies  the  ~ 
relevant  median  Pell  Grant  percentages  Por  family  units  widi  more  than  8 

and  die  average  E&G  expenditures  per  members,  add  $3,825  for  each  additional 

FTE  for  die  1989-90  base  year.  member. 


Sbe  of  family 

Gross 
annual 
family 
Income 
musttM 
lessttian 

1 _ 

2 

3 

4.     ^         

$8,970 
12.030 
15.090 
18,150 

5 

6 „-.    ..    . 

7    „_       .    

21.210 
24.270 
27,330 

0 .._. 

30.390 

SizeoffamMy 


FMniy 

'  Income 
must  be 
less  than 


$11,220 
15.045 
18.870 
22.605 
26.520 
30.345 
34,170 

37*995 


|8lM0flamBy 

1 

? 

3 

4 „ 

5 

««..«««.«.«»....^...»,.».».  ».»...».»..»»« 

6..™.. 

7 

S 

ziitn^izizzzi 

For  family  units  with  more 
members,  add  $3,525  ifor  eadi 
member. 

The  figures  shown  under  f« 
income  represent  amounts  e<; 
of  the  family  income  levels  ei 
by  the  U.S.  Bureau  of  the  Cer 
determining  poverty  status.  1 
were  published  by  the  U.S.  D 
of  Health  and  Human  Servici 
Federal  Register  of  February 
Volume  54,  Number  31,  pages 

In  reference  to  the  waiver  i 
specified  in  section  607.3(b](4 
regulation,  information  aboul 
"metropolitan  statistical  area 
obtained  by  contacting:  Natic 
Technical  Information  Servii 
Document  Sales,  5285  Port  R< 
SpringfieM,  Virginia  22161, 01 
487^650.  Title  METROPOLF] 
STATISTICAL  AREAS,  1989 
192548. 

Applicable  Regulations:  R( 
applicable  to  the  eligibility  pi 
include:  (a)  the  Strengthening 
Institutions  Programs,  34  CFF 
(b)  the  Endowment  Challengi 
Program  Regulations,  34  CFR 
and  (c)  the  Education  Depart 
General  Administrative  Regu 
CFR  parts  74.  75.  T7.  82. 85,  ai 

For  Applications  or  Inform 
Contact-  Strengthening  Institi 
Program  Branch,  Division  of 
Institutional  Development  U 
Department  of  Education,  Mi 
Avenue.  SW.,  room  3042,  RO 
Washington,  DC  20202-5335, 
(2021  708-8839.  Deaf  and  heai 
impaired  individuals  may  cal 
Federal  Dual  Party  Relay  Ser 
800-877-8339  (in  Washington 
area  code,  telephone  708-930 
8  a.m.  and  7  p.m.  Eastern  tim 

Pragram;  Autliority:  20  U.S.C  1 

1065a.        ; 

Dated:  )*ly  25, 1991. 
)ohn  B.  Ghilden, 

A  cting  AsaiBtant  Secretary  for  Ft 

Education. 

[FR  Ooc  91-18207  Filed  7-31-01: 
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Mediw 
Pea  grant 
percent- 
age 

Average 
student 

2-year  Public  hwtitutions.... 
2-yea'  Nor>-Pro«  Private 
Institutior^ 

27.33 

35  60 
28.75 

27.20 

6.006 
9.293 

4-year  Public  IrwtitutiofW-. 
4-year  Noo-Profit  Private 
tnstitutiorts ^«.« 

10.605 
13.319 
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Waiver  Information:  Applicants 
unable  to  meet  the  high  needy  student 
enrollment  requirement  and/or  the  low 
E&G  expenditure  requirement  may 
apply  to  the  Secretary  for  waiver  of 
these  requirements  under  various 
options  described  in  34  CFR  607.3(b)  and 
34  CFR  607.4  (c)  and  (d)  respectively. 

For  the  purpose  of  34  CFR  607.3(b)(2), 
under  which  an  applicant  must 
demonstrate  that  at  least  30  percent  of 
the  students  it  served  in  base  year  1989- 
90  were  from  low-income  families,  "low- 
income"  is  defmed  as  an  amount  which 
does  not  exceed  150  percent  of  the 
amount  equal  to  the  poverty  level  as 
established  by  the  U.S.  Bureau  of  the 
Census.  The  following  table  sets  forth 
the  low-income  levels  for  various  sizes 
of  families.  For  the  purposes  of  this 
waiver  provision,  low-income  families 
are  identified  according  to  the  following: 


Size  o(  family 


Gross 
annual 
family 
Income 
mustiM 
lesttfwn 


$8,970 
12.030 
15.090 
18,150 
21.210 
24.270 
27.330 
30.390 


For  all  families  with  more  than  8 
members,  and  $3,060  for  each  additional 
member. 


SizeoffamHy 


1. 

2.. 
3.. 
4.. 
5.. 
6... 
7... 
8... 


Family 
Income 
must  be 


$11,220 
15.045 
18.870 
22.695 
26.520 
30.345 
34.170 
37,995 


'  Ibeof  iwnily 

Famfty 

Income 

must  be 

iMStwn 

1 

$10,305 

2 

13330 

3. 

4...... 

"i'^ ■■■■" 

17.355 
20.880 

K 

24.405 

6........ 

- 

27.830 

7...;.... 

8 

:. U 

31,455 
34,960 

For  family  units  with  more  than  8 
members,  add  $3,825  for  each  additional 
member. 


Fof  family  units  with  more  than  8 
members,  add  $3325  JFor  each  additional 
member. 

The  figures  shown  under  family 
income  represent  amounts  equal  to  150% 
of  the  family  income  levels  established 
by  the  U.S.  Bureau  of  the  Census  for 
determining  poverty  status.  These  levels 
were  published  by  the  U.S.  Department 
of  Health  and  Human  Services  in  the 
Federal  Register  of  February  16, 1989, 
Volume  54,  Number  31,  pages  7097-7098. 

In  reference  to  the  waiver  option 
specified  in  section  607.3(b)(4)  of  the 
regulation,  information  about 
"metropolitan  statistical  areas"  may  be 
obtained  by  contacting:  National 
Technical  Information  Services, 
Document  Sales,  5285  Port  Royal  Road, 
SpringfieM,  Virginia  22161,  or  call  (703) 
487-4650.  Title  METROPOLITAN 
STATISTICAL  AREAS,  1989  *PB89- 
192546.     i  I 

Applicable  Regulations:  Regulations 
applicable  to  the  eligibility  process 
include:  (a)  the  Strengthening 
Institutions  Programs,  34  CFR  part  607; 
(b)  the  Endowment  Challenge  Grant 
Program  Regulations,  34  CFR  part  628; 
and  (c)  the  Education  Department 
General  Administrative  Regulations,  34 
CFR  parts  74,  75.  T7,  82.  .85,  and  8a 

For  Applications  or  Information 
Contact-  Strengthening  Institutions 
Program  Branch,  Division  of 
Institutional  Development,  U.S. 
Department  of  Education,  Maryland 
Avenue.  SW.,  room  3042,  ROB*3, 
WashijifJton.  DC  20202-5335,  telephone: 
(202)  70a-8839.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  Washington.  DC  202 
area  code,  telephone  708-9300)  between 
8  a.m.  and  7  p.m.  Eastern  time. 

Presram;  Authority:  20  U.S.C  10S7  and 
1065a. 

Dated:  I$ly  25, 1991. 

lohn  B.  Chikieis. 

A  cUng  Asaintant  Secretary  for  Postaecondary 

Education. 

IFR  Ooc.  91-182D7  Filed  7-31-91:  8:45  anj 
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National  CouncU  on  Education 
Standards  and  JmtMngi  Mcoting 


agency:  National  Council  on  Education 
Standards  and  Testing:  Education. 

action:  Notice  of  meeting. 

SUktMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  National  Council  (Hi 
Education  Standards  and  Testing.  This 
notice  also  descrit)es  the  functions  of 
the  CoimciL  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act 

DATE  AND  TIME:  Augst  15, 1991  from 
approximately  10  a.m.  to  4:30  p.m. 

ADDRESS:  Hyatt  Regency  on  Capitol 
Hill,  400  New  Jersey  Avenue,  NW. 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACH 

David  Stevenson,  1850  M  Street,  NW., 
suite  27a  Washington,  DC  20036. 
Telephone:  (202)  632^095Z 

SUPPLEMENTARY  INFORMATION:  The 

National  Council  on  Education 
Standards  and  Testing  is  established 
under  section  403  of  the  Education 
Council  Act  of  1991  (20  U.S.C.  1221-1 
note).  The  Council  is  estabhshed  to 
provide  advice  on  whether  suitable 
specific  education  standards  should  and 
can  be  established  and  whether  an 
appropriate  system  of  voluntary 
national  tests  or  examinations  should 
and  can  be  established. 

The  meeting  of  the  Council  is  open  to 
the  public.  The  agenda  is  likely  to 
include  an  update  on  the  Council's 
activities  and  general  discussion  on 
standards  assessment  including  a 
discussion  of  professional  teaching 
standards. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Council,  1850  M  Street  NW, 
Washington.  DC  20036  from  the  hours  of 
9  a.m.  to  4  pjn. 

Dated:  July  29. 1991. 
Diane  Ravttch. 

Assistant  Secretary  and  Counselor  to  the 

Secretary,  Educational  Research  and 

Improvewert 

(FR  Doc  91-18330  Filed  7-31-81;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Financial  Asaistance  Award;  Intant  To 
Award  Grant  to  J.  HUbert  Andaraon 

agency:  Department  of  Energy. 

action:  Notice  of  unsolicited 
application  financial  assistance  award. 


summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(2),  it  is  making  a  discretionaTy 
financial  assistance  award  based  on 
acceptance  of  an  unsolicited  applicatioii 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  to  }.  Hilbert  Anderson,  a 
licensor,  imder  Grant  Number  DE-PGOl- 
91CE15535.  The  proposed  ^tmt  will 
provide  fimding  in  the  estimated  amount 
of  $99,970  to  the  proposed  grantee  to 
analyze  and  optimize  the  Anderson- 
Quin  Cycle  to  determine  its  technical 
performance  and  economic  value. 
Sufficient  data  will  be  generated  to 
demonstrate  the  feasibility  of  taking  the 
next  step,  which  will  be  to  construct  and 
test  a  prototype  Anderson  Quin-Cyde 
system.  The  Anderson-Quin  Cycle  is  a 
combined  cycle  for  power  generation 
and  consists  of  five  sub-cycles:  A 
refrigeration  cycle,  a  gas  tiui>ine  cycle,  a 
Rankine  steam  cyc:le,  a  bottoming  cyde, 
and  a  heat  pump.  The  five  cycles 
combine  to  give  increased  power 
production  at  a  greats  overall 
efficiency.  However,  at  this  stage,  untd  a 
prototype  is  built  and  tested,  it  is 
difficult  to  quantify  the  magnitxxie  of  the 
energj'  savings.  The  purpose  of  the  grant 
will  be  to  assess  feasibility  of  building 
the  prototype. 

The  Department  of  Enei^gy  has    

determined  in  accordance  with'lO  CFR 
600.14(f)  that  the  application  submitted 
by ).  Hilbert  Anderson  is  meritorious 
based  on  the  general  evaluation 
required  by  10  CFR  600.14(d)  and  that 
the  proposed  project  represents  a  unique 
idea  that  would  not  be  eligible  for 
financial  assistance  under  a  recent 
current  or  planned  solicitation.  The 
proposed  grantee  is  using  a  technique 
for  which  a  patent  has  been  obtained. 
The  proposed  project  is  not  eligible  for 
financial  assistance  under  a  recent 
current  or  planned  solicitation  because 
the  funding  program.  The  Energy- 
Related  Inventions  Program  (ERIP),  has 
been  structured  since  its  beginning  in 
1975  to  operate  without  oompetitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public  The  program  has  never 
isswed  and  has  no  plans  to  issue  a 
competitive  sohcitation.  The  proposed 
technology  has  a  possibility  of  adding  U> 
the  national  energy  resources  by 
utilizing  low-temperature  heat  This  wiU 
therefore  reduce  ele<^cal  power 
generation  costs. 

The  anticipated  term  of  the  proposed 
grant  is  eighteen  months  from  the 
effective  date  of  award. 


FOR  FURTHER  {NFORMATKM  CONTACR 

U.S.  Department  of  Energy,  Office  of 
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Placement  and  Administration,  ATTN: 
Phyllis  P.  Morgan.  PR-322.2. 1000 
Independence  Avenue  SW.. 
Washington,  DC  20585. 

Thomas  S.  Keefe. 

Director,  Operations  Division  "B",  Office  of 

Placement  and  Administration. 

[FR  Doc.  91-18293  Filed  7-31-91;  8:45  am] 

MLUNQ  CODE  64S0-01-«I 


Rnandal  Assistance  Award  Intent  to 
Award  Grant  to  Ttie  University  of 
Kansas 

agency:  Department  of  Energy. 
ACTION:  Notice  of  unsolicited 
application  financial  assistance  award. 

SUMMARr.  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
e00.6(a](2),  it  is  making  a  discretionary 
fmancial  assistance  award  based  on 
acceptance  of  an  unsolicited  application 
meeting  the  criteria  of  10  CFR 
600.14(e)(1)  to  the  University  of  Kansas 
under  Grant  Number  DE-FGOl- 
91CE15511.  The  proposed  grant  will 
provide  funding  in  the  estimated  amount 
of  $95,000  for  the  University  of  Kansas 
to  complete  the  development  leading  to 
conunercialization  of  a  highly  promising 
new  enhanced  oil  recovery  technology 
that  can  more  selectively  block  off  non- 
producing  channels  in  the  oil-bearing 
strata,  improving  the  abiUty  to  sweep  oil 
toward  the  production  zone,  and  thus 
cause  more  oil  to  be  brought  to  the 
surface.  The  invention  is  a  polymer  that 
reversibly  gels  in  an  acidic  environment 
or  becomes  soluble  in  water  and  that 
can  be  easily  initiated  and  simply 
controlled  by  changing  its  acidity,  i.e.. 
its  physical  condition.  It  does  not 
require  chemically  modifying  the 
polymer,  which  is  difficult  to  control  and 
which  competitive  processes  require, 
and  would  have  particular  application  in 
enhanced  oil  recovery. 

The  Department  of  Energy  has 
determined  in  accordance  with  10  CFR 
600.14(f)  that  the  application  submitted 
by  the  IJniversity  of  Kansas  is 
meritorious  based  on  the  general 
evaluation  required  by  10  CFR  600.14(d) 
and  that  the  proposed  project  represents 
a  unique  idea  that  would  not  be  eligble 
for  Hnancial  assistance  under  a  recent, 
current  or  planned  soliciation.  The 
University  of  Kansas,  a  licensor  of 
Columbia  Resources.  Ina.  is  using  a 
technique  for  which  one  patent  has  been 
issued,  and  another  is  pending  for 
developing  the  process  that  would 
improve  the  yield  in  enhanced  oil 
recovery.  The  proposed  project  is  not 
eligible  for  Hnancial  assistance  under  a 
recent,  current  or  planned  solicitation 
because  the  funding  program,  the 


Energy-Reidted  Inventions  Program 
(ERIP)  has  been  structured  since  its 
beginning  in  1975  to  operate  without 
competitive  solicitations  because  the 
authorizing  legislation  directs  ERIP  to 
provide  support  for  worthy  ideas 
submitted  by  the  public,  llie  program 
has  never  issued  and  has  no  plans  to 
issue  a  competitive  solicitation.  The 
proposed  technology  has  the  possibility 
of  adding  to  the  national  energy 
resources.  Secondary  recovery, 
including  water  polymer  flooding, 
accounts  for  about  one-third  of  the 
domestic  crude  oil  production,  i.e.,  10 
bbl  of  oil  per  year.  If  applying  the 
proposed  polymer  process  causes  only  a 
1  percent  increased  sweep  efficienUy. 
the  domestic  oil  productioin  would  be 
increased  by  10  bbl  of  oil  per  year. 

The  anticipated  term  of  the  proposed 
grant  is  eighteen  months  from  the 
effective  date  of  award. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy  Office  of 
Placement  and  Administration  ATTN: 
Phyllis  P.  Morgan.  PR-322.2 1000 
Independence  Avenue,  S.W. 
Washington,  DC  20585. 
Thomas  S.  Keefe, 

Director,  Operations  Division  "B",  Office  of 

Placement  and  Administration. 

[FR  Doc.  91-18294  Filed  7-31-91;  8:45  am] 

BiUMQ  COOE  64S0-01-«I 


Notice  Of  Proposed  Power  Rate; 
Opportunities  for  Public  Review  and 
Comment 

agency:  Southwestern  Power 
Administration  (Southwestern), 
Department  of  Energy  (DOE). 
action:  Notice  of  Robert  D.  Willis 
Power  Rate  and  opportimities  for  public 
review  and  comment 

summary:  The  Administrator, 
Southwestern,  has  prepared  Current  and 
Revised  1991  Power  Repayment  Studies 
for  the  Robert  D.  Willis  project  which 
show  the  need  for  increases  in  annual 
revenues  to  meet  cost  recovery  criteria. 
These  increased  revenues  are  needed  to 
cover  increased  annual  expenses  for 
marketing,  additions  to  plant,  major 
replacements  and  the  operation  and 
maintenance  of  the  generating  facilities. 
The  amortized  expenses  incurred  for  the 
project's  design  and  construction  are  not 
included  in  the  Robert  D.  WiUis  cost 
recovery  rate  calculation  because  those 
project  costs  were  financed  in  total  by 
the  project's  sponsor.  Sam  Raybum 
Municipal  Power  Agency  (SRMPA).  The 
Administrator  has  also  developed  a 
proposed  rate  schedule  for  the  isolated 
Robert  D.  Willis  project  to  recover  the 
required  revenues.  "The  proposed  rate  for 


the  Robert  D.  Willis  project  would 
increase  annual  revenues  approximately 
9.5  percent  from  $373,068  to  $408,648 
beginning  October  1. 1991. 

DATES:  Written  comments  are  due  on  or 
before  September  3, 1991. 

ADDRESSES:  Ten  copies  of  the  written 
comments  should  be  submitted  to  the 
Administrator.  Southwestern  Power 
Administration.  U.S.  Department  of 
Energy.  P.O.  Box  1619.  Tulsa.  Oklahoma 
74101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Morin,  Acting  Director. 
Administration  and  Rates,  Southwestern 
Power  Administration,  U.S.  Department 
of  Energy.  P.O.  Box  1619,  Tulsa. 
Oklahoma  74101.  (918)  581-7439. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

Department  of  Energy  was  created  by 
an  Act  of  the  U.S.  Congress.  Department 
of  Energy  Organization  Act.  Public  Law 
9S-91.  dated  August  4. 1977,  and 
Southwestem's  power  marketing 
activities  were  transferred  from  the 
Department  of  the  Interior  to  the 
Department  of  Energy,  effective  October 
1.1977. 

Southwestern  markets  power  from  24 
multiple-purpose  reservoir  projects  with 
power  facilities  constructed  and 
operated  by  the  U.S.  Army  Corps  of 
Engineers.  These  projects  are  located  in 
the  States  of  Arkansas.  Missouri, 
Oklahoma  and  Texas.  Southwestem's 
marketing  area  includes  these  states 
plus  Kansas  and  Louisiana.  Of  the  total. 
22  projects  comprise  an  Integrated 
System  and  are  interconnected  through 
Southwestem's  transmission  system  and 
exchange  agreements  with  other 
utilities.  The  Sam  Raybum  Dam  project, 
located  in  eastern  Texas,  is  not 
interconnected  with  Southwestem's 
Integrated  System  hydraulically, 
electrically,  or  financially.  Instead,  the 
power  produced  by  the  Sam  Raybum 
Dam  project  is  marketed  by 
Southwestern  as  an  isolated  project 
under  a  contract  through  which  the 
customer  purchases  the  entire  power 
output  of  the  project  at  the  dam.  The 
Robert  D.  Willis  project,  located  on  the 
Neches  River  downstream  from  the  Sam 
Raybum  Dam,  consists  of  two  4,000  kW 
hydroelectric  generating  units.  It  like 
the  Sam  Raybum  Dam  project  is 
marketed  as  an  isolated  project  under  a 
contract  through  which  the  customer, 
SRMPA,  receives  the  entire  output  of  the 
project  for  a  period  of  SO  years  as  a 
result  of  funding  the  construction  of  the 
hydroelectric  facilities  at  the  project  A 
separate  power  repayment  study  is 
prepared  for  each  project  which  has  a 
special  rate  based  on  its  being 


hydraulically,  electrically,  c 
isolated  operation. 

Following  Department  of 
Order  Number  RA  6120.2,  tl 
Administrator,  Southwestei 
a  current  power  repayment 
Robert  D.  Willis  project  usi: 
existing  annual  rate  of  $373 
study  indicated  that  the  leg 
requirements  to  repay  the  p 
investment  with  interest  wi 
without  additional  revenue, 
a  result  of  increased  annua! 
experienced  by  the  Corps  o 
at  the  project.  The  Reviewe 
Repayment  Study  for  the  is 
D.  Willis  project  shows  tha 
additional  $35,580  (a  9.5  pei 
increase)  annually  is  neede 
repayment  criteria.  This  inc 
change  annual  revenues  pn 
the  Robert  D.  Willis  project 
$373,068  to  $408,648  and  sal 
present  financial  criteria  fo 
of  the  project 

Opportunity  is  presented 
customers  and  interested  p 
receive  copies  of  the  studie 
proposed  rate  schedule  for 
Willis  project.  If  you  desire 
Repayment  Study  Data  Pac 
Robert  D.  Willis  project  pl< 
hesitate  to  submit  your  req 
Richard  F.  Morin,  Acting  D 
Administration  and  Rates. 
1619.  Tulsa.  OK  74101.  (918 

Following  review  of  the  i 
comments,  the  Administrat 
submit  the  rate  proposal  ar 
Repayment  Studies  for  the 
WilUs  project,  in  support  oJ 
proposed  rates,  to  the  Depi 
of  Energy  for  confirmation 
on  an  interim  basis  to  the  F 
Energy  Regulatory  Commia 
for  confirmation  and  appro 
basis.  The  FERC  will  allow 
opportimity  to  provide  wril 
comments  on  the  proposed 
increases  before  making  a 

Issued  in  Tulsa,  Oklahoma, 
July,  1991. 
Chariee  A.  Botchardt, 

Acting  Administrator,  Southwi 

Administration. 

(FR  Doc.  91-18161  Filed  7-3H 


Bonneville  Power  Admlnh 

Benton  County  Public  UtII 
Point  of  Delivery  at  Prose 
Substation;  Notice  of  Proj 
Roodptain  Action 

AOtNCY:  Bonneville  Power 
Administration  (BPA),  DOl 


/Thursday.  August  1,  1991  /  Nottces 


Federal  Register  /  Vol.  50.  No.  148  /  Thursday,  August  1.  1991  /  Notices 


-88783 


sntions  Program 
ictured  since  its 
I  operate  without 
tions  because  the 
on  directs  ERIP  to 
worthy  ideas 
ibiic.  lie  program 
d  has  no  plans  to 
solicitation.  The 
y  has  the  possibility 
ional  energy 
ry  recovery, 
^er  flooding, 
jne-third  of  the 
)roduction,  i.e.,  10 
f  applying  the 
rocess  causes  only  a 
sweep  efficiently, 
ductioin  would  be 
of  oil  per  year. 
;rm  of  the  proposed 
»nths  from  the 
ard. 

MATION  contact: 

Energy  Office  of 
linistration  ATTN: 
R-322.2 1000 
lue.  S.W. 
>85. 

h' vis  ion  "B",  Office  of 

istration. 

d  7-31-91;  B:45  am] 


I  Power  Rate; 
'ubiic  Review  and 


em  Power 

ithwestem), 

?y  (DOE). 

obert  D.  Willis 

lortimities  for  public 

It 

linistrator, 

irepared  Current  and 
Repayment  Studies 
iUis  project  which 
icreases  in  annual 
St  recovery  criteria, 
enues  are  needed  to 
lual  expenses  for 
i  to  plant,  major 
le  operation  and 
generating  facilities, 
nses  Incurred  for  the 
construction  are  not 
;rt  D.  WiUis  cost 
ation  because  those 
inanced  in  total  by 
r,  Sam  Raybum 
;ency  (SRMPA).  The 
Iso  developed  a 
lule  for  the  isolated 
ject  to  recover  the 
rhe  proposed  rate  for 


the  Robert  D.  Willis  project  would 
increase  annual  revenues  approximately 
9.5  percent  from  $373,068  to  $408,648 
beginning  October  1, 1991. 

DATES:  Written  comments  are  due  on  or 
before  September  3. 1991. 

ADDRESSES:  Ten  copies  of  the  written 
comments  should  be  submitted  to  the 
Administrator,  Southwestern  Power 
Administration,  U.S.  Department  of 
Energy.  P.O.  Box  1819.  Tulsa.  Oklahoma 
74101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Morin,  Acting  Director, 
Administration  and  Rates,  Southwestern 
Power  Administration.  U.S.  Department 
of  Energy.  P.O.  Box  1619.  Tulsa, 
Oklahoma  74101,  (918)  581-7439. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

Department  of  Energy  was  created  by 
an  Act  of  the  U.S.  Congress,  Department 
of  Energy  Organization  Act,  Public  Law 
95-91,  dated  August  4. 1977.  and 
Southwestem's  power  marketing 
activities  were  transferred  from  the 
Department  of  the  Interior  to  the 
Department  of  Energy,  effective  October 
1.1977. 

Southwestern  markets  power  from  24 
multiple-purpose  reservoir  projects  with 
power  facilities  constructed  and 
operated  by  the  U.S.  Army  Corps  of 
Engineers.  These  projects  are  located  in 
the  States  of  Arkansas,  Missouri, 
Oklahoma  and  Texas.  Southwestem's 
marketing  area  includes  these  states 
plus  Kansas  and  Louisiana.  Of  the  total. 
22  projects  comprise  an  Integrated 
System  and  are  interconnected  through 
Southwestem's  transmission  system  and 
exchange  agreements  with  other 
utilities.  The  Sam  Raybum  Dam  project 
located  in  eastern  Texas,  is  not 
interconnected  with  Southwestem's 
Integrated  System  hydraulically, 
electrically,  or  financially.  Instead,  the 
power  produced  by  the  Sam  Raybum 
Dam  project  is  marketed  by 
Southwestern  as  an  isolated  project 
under  a  contract  through  which  the 
customer  purchases  the  entire  power 
output  of  the  project  at  the  dam.  The 
Robert  D.  Willis  project  located  on  the 
Neches  River  downstream  from  the  Sam 
Raybum  Dam,  consists  of  two  4,000  kW 
hydroelectric  generating  units.  It  like 
the  Sam  Raybum  Dam  project  is 
marketed  as  an  isolated  project  under  a 
contract  through  which  the  customer, 
SRMPA,  receives  the  entire  output  of  the 
project  for  a  period  of  SO  years  as  a 
result  of  funding  the  construction  of  the 
hydroelectric  facilities  at  the  project  A 
separate  power  repayment  study  is 
prepared  for  each  project  which  has  a 
special  rate  based  on  its  being 


hydraulically,  electrically,  or  financially 
isolated  operation. 

Following  Department  of  Energy 
Order  Number  RA  6120.2,  the 
Administrator,  Southwestem,  prepared 
a  current  power  repayment  study  for  the 
Robert  D.  Willis  project  using  the 
existing  annual  rate  of  $373,068.  The 
study  indicated  that  the  legal 
requirements  to  repay  the  power 
investment  with  interest  will  not  be  met 
without  additional  revenue,  primarily  as 
a  result  of  increased  annual  expenses 
experienced  by  the  Corps  of  Engineers 
at  the  project.  The  Reviewed  Power 
Repayment  Study  for  the  isolated  Robert 
D.  Willis  project  shows  that  an 
additional  $35,580  (a  9.5  percent 
increase]  annually  is  needed  to  satisfy 
repayment  criteria.  This  increase  would 
change  annual  revenues  produced  by 
the  Rol)ert  D.  Willis  project  from 
$373,068  to  $408,648  and  satisfy  the 
present  financial  criteria  for  repayment 
of  the  project. 

Opportunity  is  presented  for 
customers  and  interested  parties  to 
receive  copies  of  the  studies  and 
proposed  rate  schedule  for  the  Robert  D. 
WilUs  project.  If  you  desire  a  copy  of  the 
Repayment  Study  Data  Package  for  the 
Robert  D.  Willis  project  please  do  not 
hesitate  to  submit  your  request  to:  Mr. 
Richard  F.  Morin.  Acting  Director, 
Administration  and  Rates,  P.O.  Box 
1619.  Tulsa,  OK  74101,  (918)  581-7439. 

Following  review  of  the  written 
comments,  the  Administrator  will 
submit  the  rate  proposal  and  the  Power 
Repayment  Studies  for  the  Robert  D. 
Willis  project,  in  support  of  the 
proposed  rates,  to  the  Deputy  Secretary 
of  Energy  for  confirmation  and  approval 
on  an  interim  basis  to  the  Federal 
Energy  Regulatory  Commission  (FERC) 
for  confirmation  and  approval  on  a  final 
basis.  The  FERC  will  allow  the  public  an 
opportiuiity  to  provide  written 
comments  on  the  proposed  rate 
increases  before  making  a  final  decision. 

Issued  in  Tulsa,  Oklahoma,  this  24th  day  of 
)uly,  1991. 
Charles  A.  Borchardt, 

Acting  Administrator,  Southwestern  Power 

Administration. 

[PR  Do&  91-18161  Filed  7-31-91: 8:45  am] 
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Bonneville  Power  Administration 

Benton  County  Public  Utility  District, 
Point  of  Delivery  at  Prosser 
Substation;  Notice  of  Proposed 
Floodpiain  Action 


.1 


aoincy:  Bonneville  Power 
Administration  (BPA),  DOB. 


ACTKNC  Notice  of  proposal  by  customer 
to  construct  a  substation  within  the 
Yakima  River  floodplain  in  the  City  of 
Prosser.  Benton  County,  Washington. 

SUMMARY:  To  serve  the  expanding 
industrial  loads  in  the  west  end  of  the 
City  of  Prosser,  Washington,  BPA  is 
proposing  to  grant  a  new  Point  of 
Dehvery  (POD)  at  BPA's  existing 
Prosser  Substation  in  response  to  a 
request  by  PubHc  UtiHty  District  No.  1  of 
Benton  County  (BCPUD).  BCPUD  is 
proposing  to  construct  a  115-kV/l2.5  kV, 
25-MVA  Substation  in  west  Prosser  and 
to  connect  that  substation  to  BPA's 
Prosser  Substation  with  a  y4-mile,  115- 
kV  transmission  line.  BCPUD's  proposed 
substation  site  is  within  the  100-year 
floodplain  of  the  Yakima  River.. 
FOR  niRTHEn  INFORMATION  CONTACT: 
John  M.  Taves,  Environmental 
Coordinator  for  Engineering,  Bonneville 
Power  Administration,  P.O.  Box  3621- 
EFBG,  Portland,  Oregon  97208; 
telephone  (503)  230-4995. 
SUPPLEMENTARY  INFORMATION:  BCPUD 
is  proposing  to  build  the  substation 
within  the  100-year  floodplain  because 
there  are  only  two  qualified  sites 
available  close  to  the  load  to  be  served. 
It  would  be  much  more  diffic^llt  to  get 
transmission  lines  to  the  other  site  and  it 
may  contain  hazardous  waste  from  a 
former  cement  plant. 

Impact  to  the  floodplain  can  be 
avoided.  BCPUD  plans  to  shift  existing 
soil,  rather  than  add  any  new  fill. 
BCPUD  will  construct  an  oil 
containment  structure  around  the 
transformer. 

BPA  is  preparing  an  Environmental 
Assessment  (EA)  to  meet  National 
Environmental  Policy  Act  requirements. 
The  EA  will  include  BCPUD's 
(Washington)  State  Environmental 
Policy  Act  (SEPA)  checklist  and  will  be 
available  for  public  review  by  August  9, 
1991. 

Issued  in  Portland,  Oregon,  on  July  17, 1991. 
Stave  Hlckok. 

Acting  Admirustrator,  Bonneville  Power 
Administration. 
[FR  Doc.  91-18296  Filed  7-31-91;  8:45  am] 
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Record  of  Decision  on  a  Contract  To 
Effect  a  Joint  Venture  Among  tfie 
Bonneville  Power  Administration  and 
the  Pacific  Northwest  QeneraUng 
Company 

AOENCV:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Record  of  decision  (ROD). 

summary:  BPA  has  decided  to  enter  into 
a  new  contract  with  the  Pacific 


Northwest  Generating  Company 
(WJGC).  The  contract  principally 
involves  the  transfer  of  power  from  a 
thermal  resource,  which  because  of  its 
variable  cost  is  likely  to  operate  in  any 
event  to  a  market  outside  of  the  region. 
This  contract  will  be  part  of  a  joint 
venture  power  transaction  in  which  BPA 
will  be  providing  52  megawatts  (MW)  of 
assured  delivery  over  the  Intertie  to 
PNGC  beginning  on  June  15. 1991,  and 
ending  on  September  30, 1991.  the  first 
year,  and  from  ]une  15  through  August 
31  in  the  remaining  3  years.  'The  first 
year,  PNGC  will  use  this  assured 
dehvery  to  sell  its  share  of  the 
Boardman  coal-fired  generating  plant  to 
the  Sacramento  Municipal  Utility 
District  (SMUD).  PNGC  will  have  to 
secure  other  purchasers  of  this  power 
for  the  remaining  years  of  the  contract 
When  the  Intertie  is  being  operated 
under  Conditions  1  or  2,  BPA  can  offer 
to  PNGC  and  PNGC  must  accept  energy 
in  an  amount  equal  to  the  amount  PNGC 
is  selling  to  a  California  utility.  BPA  will 
also  continue  deliveries  to  the  California 
utihty  in  the  event  of  an  outage  at  the 
Boardman  plant  for  up  to  4  hours.  In  the 
event  PNGC  finds  a  long-term  (i.e.,  20 
years)  purchaser  of  its  share  of  the 
Boardman  plant,  PNGC  can  terminate 
the  agreement  by  giving  notice  by 
January  15  of  any  year.  At  those  times  of 
year  when  PNGC  is  not  provided  with 
assured  delivery  under  terms  of  this 
contract.  PNGC's  share  of  Boardman 
output  will  be  purchased  by  BPA  at 
rates  beginning  at  20  mills  per  kilowatt- 
hour  and  escalating  to  22  mills  per 
kilowatt-hour. 

The  potential  environmental  effects  of 
this  decision  to  participate  in  this  joint 
venture  and  enter  into  these  contracts 
are  addressed  in  the  Intertie 
Development  and  Use  Final  • 

Environmental  Impact  Statement  (IDU  « 
Final  EIS.  DOE/EJS-0125F).  The  IDU  j 
Final  EIS  analyzed  the  environmental  } 
effects  of  various  extraregional  firm  \ 

marketing  activities,  such  as  the 
contract  effecting  this  joint  venture.  The 
alternative  actions  considered  in  the  EIS 
were:  (1)  To  take  no  action,  i.e.,  not  to 
enter  into  firm  contracts  with 
extraregional  entities  or  for  joint 
ventures  involving  re^onal  and 
extraregional  utilities;  and  (2)  to  enter 
into  a  variety  of  firm  contracts  including 
joint  ventures  with  features  like  those 
contained  in  the  contracts  with  PNGC. 
In  making  this  decision,  full 
consideration  was  given  to  •) 

environmental,  economic,  and  legal  W 
factors. 

Except  for  potential  effects  on 
resident  fish  and  cultural  resources,  the 
IDU  analyses  indicated  no  significant 
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adverse  environmental  impacts  in  the 
Pacific  Northwest  (PNW),  California, 
Inland  Southwest  (ISW).  or  British 
Columbia  as  a  result  of  BPA's  proposal 
to  participate  in  joint  ventures  for  firm 
sales  or  exchanges  outside  the  PNW.  in 
consohaticMi  with  the  U^  Fish  and 
Wildhfe  Service  and  the  State  of 
Montana.  BPA  is  funding  imprint 
planting  and  habitat  improvements  on 
Hnngry  Horse  Reservoir  tributaries  to 
predude  potential  adverse  impacts  on 
resident  fish  an  important  food  source 
for  bald  eagles.  To  mitigate  for  potential 
adverse  effects  on  cultural  resources  at 
the  five  major  Federal  storage  reservoirs 
studied.  BPA  is  developing  a 
Programmatic  Memorandum  of 
Agreement  (PMOA)  with  appropriate 
parties.  This  PMOA  will  fully  satisfy 
BPA's  National  Historic  Preservation 
Act  obligations.  All  other  coDsultation. 
review,  and  permit  requirements  have 
been  met.  All  practicable  means  to 
avoid  or  minimize  environmental  harm 
from  BPA's  firm  marketing  activities 
identified  in  the  IDU  EIS  have  been,  or 
are  in  the  pfocess  of  being,  adopted. 

The  joint  venture  with  PNGC  has  a 
net  benefit  to  BPA  oi  about  $450,000  per 
year  from  wheeling  revenues  and  being 
able  to  purchase  energy  for  2  to  S  mills 
per  kilowatt-hour  below  the  market 
value  of  Boardraan  powra-. 

BPA's  contract  with  PNGC  is 
consistent  with  applicable  legislation, 
including  Pubhc  Law  (Pub.  L)  88-552. 16 
U.S.C  837-837h  (Northwest  Preference 
Act),  and  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservatiaa  Act 
16  U.S.C.  839-839h  (Northwest  Power 
Act).  It  is  also  consistent  with  Contract 
No.  DE^^4S79-a9BP92022  (Settlement 
Agreement)  which  setded  litigation 
related  to  Intertie  access  by 
nonscheduling  utilities. 

Entering  into  the  joint  venture  with 
PNGC  is  the  environmentally  preferred 
alternative  because  of  slight  near-term 
reductions  in  air  pollution  in  densely 
populated  areas  in  California,  reduced 
near-term  consumption  of  nonrenewable 
oil  and  gas  fuels,  and  the  added 
potential  to  defer  building  new 
resources  in  California. 
FOn  FURTHER  MFORMATIOM  COMTACT 
Nanci  Tester,  Chief,  Environmental 
Compliance  Section — PGA,  Bonneville 
Power  Administration,  P.O.  Box  3621, 
Portland,  Oregon  97206:  telephone  (503) 
230-3076.  For  copies  of  documents 
mentioned  in  this  notice  (the  lOU  Draft 
and  Final  EISs).  the  Hydro  Operations 
Information  Paper,  the  Long-Term 
Intertie  Access  Policy  (LTIAP)  and  its 
ROD,  the  DC  (Direct  Current)  Tenninal 
Expansion  ROD.  die  Third  AC 
(Alternating  Cairent)  ROD.  the  Southern 


California  Edison  ROD.  and  the  M-S-R 
Public  Power  Agency  (representing  the 
cities  of  Modesta  Santa  Clara  and 
Redding,  California  ROD),  you  may 
contact  BPA's  Public  Involvement  office 
at  503-230-2378.  Oregon  callers  may  use 
800-452-6429;  caller  in  California.  Idaho. 
Montana.  Nevada.  Utah.  Washington, 
and  Wyoming  may  nse  800-547-6048. 
SUPPLEMENTARY  INFORMATION: 

L  Major  Faatnres  of  the  Contracts 

Term.  The  contract  will  terminate  on 
April  30, 1995,  unless  terminated  earlier 
by  PNGC.  BPA  will  provide  firm 
transmission  over  the  hitertie  to  PNGC 
beginning  on  June  15, 1991.  and  ending 
on  September  30, 1991  the  first  year,  and 
from  June  15  throu^  August  31  in  1992, 
1993.  and  1994.  BPA  will  purchase 
energy  from  PNGC  from  October  1. 1991 
through  April  30, 1992,  the  first  year,  and 
September  1,  through  April  30  in  the 
remaining  3  years.  PNGC  can  give  BPA 
written  notice  by  January  IS  and  this 
agreement  will  terminate  April  30  of  that 
year.  If  PNGC  terminates  the  purchase 
the  Intertie  transmission  also 
terminates. 

Amotmt.  The  Intertie  transmission 
demand  is  52/MW.  The  share  of 
Boardman  being  purchased  by  BPA  is 
approximately  the  same  amount 

Conditions.  During  the  periods  that 
BPA  is  providing  Intertie  transmission  to 
PNGC  and  the  Intertie  is  being  operated 
under  Conditions  1  or  2  as  defined  in 
BPA's  LTIAP.  BPA  can  offer  to  PNGC 
and  PNGC  must  accept  an  amount  of 
energy  equal  to  the  amount  PNGC  is 
selling  to  a  California  utility.  BPA  will 
also  continue  driiveries  to  the  California 
utility  for  up  to  4  hours  in  dw  event 
Boardman  generation  is  forced  off,  and. 
at  BPA's  option,  PNGC  will  purchase 
that  energy  at  the  standard  rate  or 
return  the  energy  to  BPA  on  the  same 
hours  24  hours  later. 

Rate.  The  rate  BPA  initially  will  pay 
for  purchasing  energy  from  PNGC  is  20 
mills  per  kilowatt-hour.  This  rate 
escalates  to  21  mills  per  kilowatt-hour  in 
the  third  year  and  to  22  mills  per 
kilowatt-hour  in  the  fourth. 

II.  Decision 

BPA  has  decided  to  sign  a  contract,  as 
described  above,  with  PNGC  to  effect  a 
joint  venture  under  which  PNGC  would 
deliver  enei;gy  to  California  utilities 
(initially  SMUD]  using  BPA's  Intertie  for 
part  of  the  year,  and  BPA  would 
purchase  that  energy  for  the  remainder 
of  the  year. 

III.  Background 

In  the  fall  of  1084,  BPA  began 
preparing  the  IDU  Draft  EIS  to  address 
actions  related  to  several  power  system 


proposals:  (1)  Adoption  of  a  LTIAP;  (2) 
potential  export  marketing 
arrangements;  and  (3)  expansion  of 
Intertie  capacity.  The  IDU  Draft  EIS  was 
issued  on  October  31, 1966.  The  need  for 
the  actions  addressed  by  the  IDU  Draft 
EIS  included  managing  the  transfer  of 
surplus  power  between  the  PNW  and 
California  (see  IDU  Draft  EIS,  p.  1-1). 
The  joint  venture  BPA  is  participating  in 
with  PNGC  is  an  export  marketing 
arrangement  of  a  type  analyzed  in  the 
IDU  Draft  EIS. 

The  IDU  Draft  EIS  used  computer  • 

models  to  simulate  the  operation  of  the 
PNW  combined  thermal  and 
hydropower  system  and  the  resulting 
potential  impacts  of  fish,  recreational 
resources,  cultural  resources,  irrigation, 
air  and  water  quaUty,  land  use,  and 
nonrenewable  resources.  As  a  result  of 
comments  received  during  a  78-day 
public  comment  period,  some  changes 
were  made  in  the  models. 

On  November  13, 1987,  BPA  published 
the  Hydro  Operations  Information 
Paper.  This  paper  was  based  on  an 
analysis  of  computer  simulations 
produced  by  the  revised,  updated 
computer  models.  The  paper  included 
analyses  of  the  effects  of  long-term 
extraregional  firm  marketing  on 
anadromous  and  resident  fish, 
recreational  resources,  and  cultural 
resources.  The  results  of  these  analyses 
were  similar  to  the  results  shown  in  the 
IDU  Draft  EIS.  Public  review  and  further 
BPA  analysis  did  not  reveal  any 
significant  new  information,  so  BPA 
completed  its  IDU  Final  EIS  and  filed  it 
with  the  U.S.  Environmental  Protection 
Agency  on  April  6. 1988.  A  ROD  on  one 
of  the  proposed  IDU  Draft  EIS  actions, 
the  adoption  of  a  LTIAP.  was  signed  by 
die  Administiator  on  May  17. 198a 

IV.  Alternatives 

BPA  considered  two  alternatives:  (1) 
take  no  action — do  not  enter  into  such 
agreements  as  the  contracts  effecting 
the  joint  venture  widi  PNGC  and  (2) 
enter  into  contracts  for  marketing 
capacity  in  a  manner  which  would  effect 
joint  ventures  such  as  that  with  PNGC. 

V.  Decision  Factors  and  la 


In  arriving  at  the  decision  to  enter  into 
the  contract  with  PNGC.  environrnental. 
economic,  and  legal  factors  were 
considered. 

A.  Environmental  Factors 

In  the  IDU  Final  EIS,  BPA  analyzed 
how  various  extraregional  long-term 
firm  contract  scenarios,  including 
Federal  marketing,  could  be  expected  to 
affect  the  quahty  of  the  human 
environment.  The  joint  venture  with 
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proposals:  (1)  Adoption  of  a  LTIAP;  (2) 
potential  export  marketing 
arrangements;  and  (3)  expansion  of 
Intertie  capacity.  The  IDU  Draft  EIS  was 
issued  on  October  31, 1966.  The  need  for 
the  actions  addressed  by  the  IDU  Draft 
EIS  included  managing  the  transfer  of 
surplus  power  between  the  PNW  and 
California  (see  IDU  Draft  EIS.  p.  1-1). 
The  joint  venture  BPA  is  participating  in 
with  PNGC  is  an  export  marketing 
arrangement  of  a  type  analyzed  in  the 
IDU  Draft  EIS. 

The  IDU  Draft  EIS  used  computer  • 

models  to  simulate  the  operation  of  the 
PNW  combined  thermal  and 
hydropower  system  and  the  resulting 
potential  impacts  of  fish,  recreational 
resources,  cultural  resources,  irrigation, 
air  and  water  quahty.  land  use.  and 
nonrenewable  resources.  As  a  result  of 
comments  received  during  a  78-day 
public  comment  period,  some  changes 
were  made  in  the  models. 

On  November  13, 1987,  BPA  published 
the  Hydro  Operations  Information 
Paper.  This  paper  was  based  on  an 
analysis  of  computer  simulations 
produced  by  the  revised,  updated 
computer  models.  The  paper  included 
analyses  of  the  effects  of  long-term 
extraregional  firm  marketing  on 
anadromous  and  resident  fish, 
recreational  resources,  and  cultoral 
resources.  The  results  of  these  analyses 
were  similar  to  the  results  shown  in  the 
IDU  Draft  EIS.  Public  review  and  further 
BPA  analysis  did  not  reveal  any 
significant  new  information,  so  BPA 
completed  its  IDU  Final  EIS  and  filed  it 
with  the  U.S.  Environmental  Protection 
Agency  on  April  6. 1988.  A  ROD  on  one 
of  the  proposed  IDU  Draft  EIS  actions, 
the  adoption  of  a  LTIAP,  was  signed  by 
the  Administrator  on  May  17, 1988. 

IV.  Alternatives 

BPA  considered  two  alternatives:  (1] 
take  no  action — do  not  enter  into  such 
agreements  as  the  contracts  effecting 
the  joint  venture  with  PNGG  and  (2) 
enter  into  contracts  for  marketing 
capacity  in  a  manner  which  would  effect 
joint  ventures  such  as  that  with  PNGC. 

V.  Decision  Factors  and  Issues 

In  arriving  at  the  decision  to  enter  into 
the  contract  with  PNGC.  environmentel. 
economic,  and  legal  factors  were 
considered. 

A.  Environmental  Factors 

In  the  IDU  Final  EIS,  BPA  analyzed 
how  various  extraregional  long-tenn 
firm  contract  scenarios,  including 
Federal  marketing,  could  be  expected  to 
affect  the  quahty  of  the  human 
environment.  The  joint  venture  with 


PNGC  represents  only  a  small  portion  of 
the  3150  MW  (capacity)  of  generic  firm 
contracts  analyzed  in  the  EIS.  Therefore, 
only  a  small  portion  of  any 
environmental  impacts  from  Federal 
marketing  activities  could  be  attributed 
to  the  joint  ventive.  On  the  other  hand, 
if  BPA  took  no  action,  there  would  be  no 
change  in  the  environmental  status  quo 
in  the  Northwest.  The  Boardman  plant  is 
Ukely  to  operate  in  either  event  because 
of  its  competitive  variable  cost. 

1.  Impacts  on  Fish.  Wildlife,  and 
Vegetation  Related  to  Operation  of 
Pacific  Northwest  Hydroelectric 
Resources 

Under  the  Northwest  Power  Act  BPA 
must  protect,  mitigate,  and  enhance  fish 
and  wildUfe,  including  related  spawning 
grotmds  and  habitat  of  the  Columbia 
River  and  its  tributaries.  BPA  must 
conduct  its  river  operations  in  a  manner 
that  provides  for  equitble  treatment  for 
fish  and  wildlife.  Firm  extraregional 
marketing  activities  were  found  in 
general  to  have  no  significant  effect  on 
anadromous  fish  and  vegetation. 
Potential  adverse  effects  on  resident 
fish,  an  important  food  source  for  bald 
eagles,  at  Hungry  Horse  Reservoir  will 
be  mitigated  by  imprint  planting,  habitat 
improvement,  and  monitoring. 

Commenters  on  the  IDU  Draft  EIS  and 
Hydro  Operations  Information  Paper 
stated  that  the  potential  for  significant 
adverse  effects  on  resident  and 
anadromous  fish,  wildlife,  and  cultural 
resources  from  firm  marketing  activities 
was  a  major  environmental  concern. 
Some  expressed  concern  that  the 
methodology  BPA  used  to  analyze 
impacts  on  anadromous  fish 
underpredicts.  incorrectly  predicts,  or  is 
too  uncertain  to  predict  these  impacts. 

BPA  performed  extensive  analyses  on 
how  various  firm  marketing  activities 
could  affect  fish.  Results  are  reported  in 
the  IDU  Final  EIS.  BPA  believes  that  the 
System  Analysis  Model  (SAM)  and  the 
FISHPASS  model  used  for  the  IDU  Final 
EIS  constitute  the  best  available 
methodology  for  analysis  of  impacts  on 
anadromous  fish  caused  by  operation  of 
the  hydrosystem.  Sensitivity  analyses 
were  performed  to  test  the  uncertainty 
of  the  model  results  with  respect  to  key 
FISHPASS  model  parameters,  bypass 
system  assumptions,  and  key  SAM 
assumptions.  These  analyses  showed 
that  when  used  for  a  comparative 
analysis  (i.e..  when  comparing  fish 
survival  under  one  alternative  versus 
another),  variations  in  the  key 
assumptions  tested  made  little 
difference.  Therefore,  much  of  the 
uncertainty  of  the  FISHPASS  model 
parameters  is  not  critical  to  the  study 
results  for  changes  in  survival 


associated  with  the  alternatives 
addressed  in  the  IDU  Final  EIS  (see  IDU 
Final  EIS,  pp.  4.2.3-23  through  4.2.3-32. 
and  Appendix  E,  Part  6).  The  effects  of 
firm  marketing  activities  on  anadromous 
fish  survival  were  found  to  be  small  and 
are  not  expected  to  be  significant 
provided  planned  fish  passage 
improvements  are  made  at  the  mid- 
Columbia  Public  Utility  District  (PUD) 
projects  (see  IDU  Final  EIS,  pp.  4.2.3-35). 

BPA's  reliance  on  the  accomplishment 
of  planned  fish  passage  improvements 
at  Federal  and  public  utility  dams  on  the 
Columbia  and  Snake  Rivers,  to  preclude 
potential  significant  impacts  on 
anadromous  fish,  was  an  Issue  raised  by 
several  commenters  in  the  IDU  Draft  EIS 
process.  The  potential  effects  of  failure 
to  install  planned  fish  passage  facilities 
were  addressed  in  four  sensitivity 
analyses  (see  IDU  Final  EIS,  pp.  4.2.3-33 
through  2.3-34).  In  the  first  bypass 
installation  was  delayed  3  years  beyond 
the  dates  assumed  in  BPA's  principal 
analysis.  In  the  second,  planned  new 
bypass  systems  at  The  Dalles  and  Ice 
Harbor  Dams  were  assumed  to  be 
forgone.  In  the  third,  an  assumption  was 
made  of  no  new  planned  bypass 
systems  at  The  Dalles.  Ice  Harbor,  and 
Lower  Monumental  Dams.  The  fourth 
sensitivity  test  assumed  no  additional 
new  bypass  systems  and  no 
improvements  of  existing  systems  at  any 
of  the  dams. 

The  predicted  effects  of  Arm 
marketing  activities  under  these  various 
conditions  were  not  significantly 
different  from  what  was  described  in  the 
IDU  Final  EIS.  However,  sensitivity 
analyses  did  indicate  that  failure  to 
construct  the  planned  mid-Columbia 
bypass  facilities,  in  conjimction  with 
firm  marketing  activities,  could  impact 
Methow  River  spring  chinook  (see  IDU 
Final  EIS,  p.  4.2.3-35). 

Since  the  Final  EIS  was  prepared, 
bypass  installation  has  been  delayed 
beyond  what  was  assumed  in  the  IDU 
FEIS  Base  Case  for  Wanapum  and  Priest 
Rapids.  Prototype  testing  of  fish  screens 
began  April  1990,  at  Wanapum  Dam. 
Construction  of  the  bypass  facility  is 
scheduled  to  begin  in  1992.  and  is 
expected  to  be  completed  at  Wanapum 
in  1997.  Screens  may  not  be  installed  at 
Priest  Rapids  Dam  pending  a  Federal 
Energy  Regulatory  Commission  hearing 
which  began  in  March  1991.  and  is 
currently  in  progress,  to  determine 
whether  or  not  screens  must  be  installed 
at  Priest  Rapids,  or  if  transportation  is 
acceptable  for  moving  fish  from 
Wanapum  to  below  Priest  Rapids  Dam. 
If  transportation  around  Priest  Rapids  is 
acceptable,  it  can  begin  as  soon  as 
screened  units  come  on  line  at 


Wanapum.  Otherwise,  screens  will  still 
be  installed  at  Priest  Rapids  but  at  a 
later  time. 

In  addition,  the  installation  of  a 
bypass  facility  will  not  be  feasible  at  the 
Rock  Island  second  powerhouse.  It 
should  be  noted  that  studies  have 
shown  the  mortality  of  juvenile  fish 
passing  through  the  bulb  turbines  at 
Rock  Island  to  be  only  3  to  5  percent, 
compared  to  the  estimated  mortaUty  of 
15  percent  at  other  dams.  The  impact  to 
Methow  River  spring  chinook  from 
delayed  installation  of  bypass  at 
Wanapum  and  Priest  Rapids  is  not 
quantifiable,  but  is  thought  to  be  very 
small,  especially  in  view  of  the  fact  that 
prototype  testing  of  screens  at  Priest 
Rapids,  which  is  expected  to  be  the 
same  or  better  at  Wanapum,  has  shown 
a  fish  guidance  efficiency  averaging  78 
percent  for  yearling  chinook. 

Adult  spring  chinook  returning  to  the 
Methow  River  are  a  mixture  of  fish  from 
the  Winthrop  National  Fish  Hatchery 
and  wdld  fish.  The  stocks  have  shown 
improvements  in  recent  years  with  each 
years'  run  having  about  600  returning 
adults.  Although  improvements  are 
promising,  Methow  stocks,  like  many 
upriver  stocks,  are  still  considered 
depressed  and  unavailable  for  harvest 
There  has  not  been  direct  sport  or 
Indian  harvest  of  the  Methow  River 
spring  chinook  stocks.  Columbia  River 
sport,  commercial,  and  Indian  spring 
chinook  fisheries  are  regulated  to 
harvest  minimum  numbers  of  upriver 
stocks.  Therefore,  it  is  assumed  that  no 
significant  numbers  of  Methow  spring 
chinook  are  taken  in  any  fishery.  The 
Methow  River  wild  stock  is  managed 
throughout  its  Ufe-cycle  as  a  potentially 
critical  hatchery  supplemented  stock. 

An  analysis  also  was  conducted  to 
assess  the  impacts  of  firm  marketing 
activities  on  the  ability  to  coordinate  fall 
and  spring  flow  levels  to  faciUtate 
successful  adult  spawning  and  fry 
emergence  within  the  Hanford  Reach. 
No  significant  effects  were  found  (see 
IDU  Final  EIS.  p.  4.2.3-41). 

The  Shoshone-Bannock  Indian  Tribes 
have  petitioned  the  National  Marine 
Fisheries  Service  (NMFS)  to  Ust  Snake 
River  sockeye  salmon  as  a  threatened  or 
endangered  species  under  the 
Endangered  Species  Act  (ESA).  Oregon 
Trout  and  others  have  also  petitioned 
NMFS  to  list  Snake  River  chinook  and 
lower  Columbia  River  coho  salmon. 
NMFS  has  requested  BPA  to  consider 
the  status  of  Snake  River  sockeye 
salmon  in  each  of  the  agency's  actions 
that  could  affect  the  sockeye. 

On  April  2. 1991.  NMFS  announced  its 
intent  to  propose  the  Snake  River 
sockeye  be  listed  as  an  endangered 
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species.  BPA  is  committed  to  working 
with  others  in  tbe  region  to  rebuild  the 
salmon  runs.  BPA  has  developed  a 
comprehensive  action  plan  for  actions  it 
is  willing  to  undertake  in  1991.  and  is  in 
the  proceu  of  developing  a  k>ng-term 
strategy. 

BPA '8  stock  assessment  in  tbe  IDU 
Final  EUS,  did  not  include  Snake  River 
sockeye  salmon  because  they  were  not 
considered  a  viable  population. 
However,  the  FISHPASS  analyses  did 
evaluate  changes  in  relative  survival  of 
sockeye  saknoa  entering  Lower  Granite 
pool.  Firm  marketing  actions  had  no 
effect  on  Snake  River  sockeye  salmoo 
(see  IDU  Final  EIS,  Appendix  E.  part  5). 
BPA  finds  that  NMFS'  pr<q>osal  is  not  a 
significant  change  in  circumstances  and 
does  not  constitute  significant  new 
information  since  the  IDU  FEIS  wcis 
published.  No  supplement  to  the  FEIS  is 
necessary.  NMFS'  proposal  to  list  the 
Snake  River  sockeye  salmon  as  an 
endangered  species  does  not  change  the 
conclusion  drawn  from  the  IDU  FEIS 
that  firm  marketiog  actions  would  not 
affect  the  species.  The  proposed  listing 
would  not  change  any  of  the 
assumptions  or  data  used  in  the  analysis 
for  the  IDU  FEIS,  nor  make  the  analytic 
methodology  any  less  valid. 

BPA  also  examined  the  impacts  of 
firm  marketing  actions  on  Snake  River 
spring,  summer  and  fall  chinook  salmon, 
and  coho  salmon  originating  in  the 
Bonneville  pool.  It  was  determined  that 
firm  marketing  actions  did  not 
significantly  impact  these  stocks. 

BPA  is  working  closely  with  NMFS  to 
develop  a  comprehensive  strategy.  The 
work  to  date  has  been  designed  to  fit 
within  the  NMFS  schedule  and  to  meet 
the  needs  of  the  Northwest's  salmon  and 
steelhead  in  as  timely  a  fashion  as 
possible. 

With  regard  to  resident  fish 
production  in  PNW  reservoirs,  long-term 
firm  power  contracts,  such  as  Federal 
marketing,  do  affect  reservoir 
elevations.  Elevations  generally  are 
lower  in  the  fall  and  winter  months. 
There  are  potential  adverse  impacts  on 
resident  fish  in  Hcngry  Horse  Reservoir, 
where  monthly  average  reservoir  levels 
drop  by  as  much  as  about  5  feet  duririg 
the  critica!  months  of  September  through 
November  (see  IDU  Final  EIS,  pp.  4.2.3- 
12  throngh  4.2.3-14).  Mitigation  to  avoid 
these  impacts  is  discussed  later  in  this 
ROD. 

Wildlife  and  vegetation  around  the 
reservoirs  are  not  expected  to  be 
affected  significantly,  since  changes  in 
reservoir  operations  are  expected  to  be 
small  and  are  within  reservoir  operating 
constraints  (see  IDU  Final  E!S.  p.  4.2.5- 
1).  BPA  completed  informal  consultation 
with  the  U.S.  Fish  and  Wildlife  Service 


on  endangered  and  threatened  species. 
BPA  determined  that  firm  marketing 
activities  were  not  likely  to  adversdy 
affect  any  threatened  and  endangered 
spedes.  The  U.S.  Fish  and  Wildlife 
Service  tx)ncaiTed  with  BPA's  biological 
assessment. 

2.  Impacts  on  Water  Quality  and  Fish  in 
British  Columbia 

BPA  found  no  adverse  impacts  on 
water  quality  and  fish  in  British 
Columbia  due  to  firm  marketing 
activities.  Anadromous  fish  do  not  exist 
in  the  Columbia  or  Peace  River  systems 
within  British  Columbia.  Because  firm 
marketing  activities  have  only  minor 
effects  on  reservoit  levels  and  flows  on 
the  Peace  River  reservoirs  and  Columbia 
River  reservoirs  in  British  Columbia, 
impacts  on  resident  fish  are  not 
expected  to  be  significant  (see  IDU  Final 
EIS,  pp.  4.2.4-4  throi^h  4.2.4-9). 

3.  Impacts  on  Irrigation 

BPA  found  no  adverse  impacts  on 
irrigation  due  to  firm  marketing 
activities.  Levels  of  allowable  irrigation 
withdrawals  are  determined  by  the 
States  and  are  established  water  rights. 
Hydro  operations  planning  is  developed 
around  flows  that  include  authorized 
irrigation  withdrawals.  Therefore,  firm 
marketing  activities  would  not  affect  the 
amount  of  water  available  for  irrigation 
(see  IDU  Final  EIS.  pp.  4.2.2-4  through 
4.2.2-6). 

4.  Impacts  on  Recreation 

No  adverse  impacts  on  recreation 
were  found  from  firm  marketing 
activities.  Projected  changes  in  reservoir 
levels  associated  with  firm  marketing 
are  small,  especially  during  the  summer 
recreation  season,  and  result  in  minimal 
recreation  impacts  at  all  the  reservoirs 
studied.  Changes  in  downstream  flows 
also  are  projected  to  have  no  significant 
effects  (see  IDU  Final  OS,  p.  4.2.2-4). 

5.  Impacts  on  Cultural  Resources 

Changes  in  reservoir  levels  (within 
existing  constraints)  at  hydroelectric 
projects  mi^t  have  effects  on  cultorai 
resources  in  and  around  Federal  storage 
reservoirs  in  the  PNW.  These  reservoirs 
are  Grand  Coulee  (Lake  Roosevelt); 
Dworshak;  Lit)by  (Lake  Koocanusa); 
Albeni  Falls  (Lake  Pend  Oreille);  and 
Hungry  Horse.  Many  cultural  resource 
sites  in  the  areas  of  potential  effect 
already  have  been  and  continue  to  be 
affected  by  erosion  and  vandalism. 
Changes  in  reservoir  elevations  may 
change  the  rate  of  site  erosion  and  may 
make  sites  more  or  less  accessible  to 
vandals. 

Known  properties  on  or  eligible  for 
the  National  Register  of  Historic  Places 


on  these  reservoirs  are  the  Middle 
Kootenai  River  Archeological  Distrirt  at 
Lake  Koocanusa,  Montana,  and  the 
Kettle  Falls  Archeological  District  and 
the  Fort  Spokane  Historic  District  at 
Lake  Roosevelt  Washington. 

Information  about  the  existence  and 
significance  of  ciUtural  resources  within 
the  area  of  potential  efliect  is 
incomplete.  It  is  possible  that  other 
potentially  affected  properties  may  be 
eligible  for  the  National  Register. 

Analysis  of  the  data  in  the  IDU  Pinal 
EIS  indicates  that  increased  erosion  of 
cultural  resource  sites  at  Libby 
Reservoir  could  have  been  a  potential 
problem  with  firia  marketing  activities 
in  1988,  the  earliest  year  studied. 
Analyses  were  conducted  to  address 
both  wave  erosion  effects  and  effects  on 
site  accessibility  for  vandals  and  rehc 
collectors.  Libby  will  continue  to  be 
operated  according  to  project 
constraints  used  in  Coordination 
Agreement  planning  and  constraints 
provided  by  the  U.S.  Army  Corps  of 
Engineers  (Corps).  The  initiation  of  a 
Programmatic  Agreement  to  mitigate 
potential  impacts  on  cultural  resources 
caused  by  firm  marketing  activities,  as 
well  as  other  power  marketing  activities 
analyzed  in  the  IDV  Final  EIS,  is 
discussed  later  in  this  ROD  under 
Mitigation  and  Monitoring. 

Other  hydroelectric  project  reservoirs 
in  tbe  Federal  Columbia  River  Power 
System  are  operated  either  as  run-of- 
river  or  primarily  for  flood  control  and 
are  generally  independent  of  power 
marketing  activities.  Th««fore,  Federal 
marketing  activities  wiU  not  affect 
cultural  resources  at  these  projects  (see 
IDU  Final  EIS,  pp.  4.2.2-7  through  4.2.2- 
8.  and  4.6-1  through  4.6-2). 

&  Nonrenewable  Resource  Use  and 
Land  Use  Impacts 

No  adverse  impacts  on  nonrenewable 
resource  use  and  land  use  were  found 
from  firm  marketing  activities.  Differing 
levels  of  long-term  firm  contracts  have 
negligible  impacts  on  PNW  coal 
generation.  Hence,  impacts  on  coal 
consumption  and  associated  laad 
disturbaoce  also  are  negligible  (see  IDU 
Final  EIS,  p.  4.3.1-3). 

Annual  coal  use  in  the  ISW  is 
projected  to  increase  slightly  with  firm 
marketing  (see  IDU  Final  EIS,  pp.  4.3.1-5 
and  4^1-20).  Gas  and  oil  consumption 
in  California  is  not  significantly  affected 
by  firm  marketing  activities.  During  the 
early  years,  however,  there  is  a  slight 
reduction  in  consumption  of  gas  and  oil 
fuels  (see  IDU  Final  EIS.  pp.  4.3.1-4 
and  4.3.1-lS). 


7.  Air  Qaality  and  Solid  Waste 

No  adverse  impacts  were  foi 
PNW.  California,  or  the  ISW.  / 
impacts  related  to  power  syste 
operational  effects  of  firm  mar 
activities  were  foond  to  derive 
changes  in  the  operation  of  coi 
power  plants  in  the  PNW  and  I 
and  changes  in  the  operation  a 
oil-fired  generating  plants  in  C 
All  projected  ambient  air  quali 
changes  due  to  firm  marketing 
are  small  (see  IDU  Final  EIS  p. 
In  the  early  years,  these  chang 
include  small  reductions  in  air 
in  densely  populated  air  basim 
California, 

Solid  waste  impacts  vary  wi 
changes  in  annual  generation  { 
fired  plants.  Solid  waste  impat 
altering  coal  plant  operations  I 
accommodate  firm  marketing  { 
are  not  considered  significant . 
Final  EIS.  p.  4.3.2-7  and  appen 

8.  Water  Use  and  Quality  Impi 
Thermal  Plants 

No  adverse  impacts  on  wate 
water  quality  in  the  PNW.  Cali 
the  ISW  were  found.  The  only 
potentially  significant  problem 
identified  were  entrainment  at 
Pittsburg  and  Contra  Costa  thf 
plants  in  California.  It  was  not 
to  determine  quantitatively  ho 
marketing  activities  would  affi 
entrainment  problems.  Howev 
the  average  annual  generation 
plants  is  reduced  with  firm  ma 
activities,  it  is  unlikely  that  th( 
entrainment  would  be  made  w 
IDU  Final  EIS.  pp.  4.3,3-8  throt 
13). 

9.  Impacts  on  Vegetation  and  1 
Related  to  Thermal  Plant  Opei 
Changes 

No  adverse  impacts  in  the  P 
California,  or  the  ISW  were  fo 
firm  marketing  activities.  This 
primarily  because  air  quality,  i 
deposition,  solid  waste,  and  w 
consumption  impacts  of  the  oo 
plants  considered  in  the  analy 
significant.  In  addition,  becaui 
permit  requirements,  enforcerr 
compliance  with  permits,  and 
that  effects  on  threatened  and 
endangered  species  must  be  a 
before  permits  are  granted,  fin 
marketing  activities  will  not  a 
significant  adverse  effects  to  a 
threatened  or  endangered  spe( 
IDU  Final  EIS.  p  44.4-2). 

Nuclear  plant  operations  an 
expected  to  be  affected  (see  II 
EIS.  p.  4.1-14).  Therefore,  firm 
should  not  change  the  impacts 
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on  these  reservoirs  are  the  Middle 
Kootenai  River  Archeological  District  at 
Lake  Koocanusa.  Montana,  and  the 
Kettle  Falls  Afcfceologicri  District  and 
the  Fort  Spokane  Historic  District  at 
Lake  Roosevelt.  Washington. 

Information  about  the  existence  and 
significance  of  ailtural  resources  within 
the  area  of  potential  efliect  is 
incomplete.  It  is  possible  that  other 
potentially  affected  properties  may  be 
eligible  for  the  National  Register. 

Analysts  of  the  data  in  the  IDU  Final 
EIS  indicates  that  increased  erosion  of 
cultural  resource  sites  at  Libby 
Reservoir  could  have  been  a  potential 
problem  with  fim  marketing  activities 
in  1988,  the  earliest  year  studied. 
Analyses  were  conducted  to  address 
both  wave  erosion  effects  and  effects  on 
site  accessibility  for  vandals  and  rehc 
collectors.  Libby  will  continue  to  be 
operated  according  to  project 
constraints  used  in  Coordination 
Agreement  planning  and  constraints 
provided  by  the  U.S.  Army  Corps  of 
Engineers  (Corps).  The  initiation  of  a 
Programmatic  A^eement  to  mitigate 
potential  impacts  on  cultural  resources 
caused  by  firm  marketing  activities,  as 
well  as  other  power  marketing  activities 
analyzed  in  the  IDU  Final  EIS.  is 
discussed  later  in  this  ROD  under 
Mitigation  and  Monitoring. 

Other  hydroelectric  project  reservoirs 
in  the  Federal  Columbia  River  Power 
System  are  operated  either  as  run-of- 
river  or  primarily  for  flood  control  and 
are  generally  independent  of  power 
marketing  activities.  Therefore,  Federal 
marketing  activities  will  not  affect 
cultural  resources  at  these  projects  (see 
IDU  Final  EIS.  pp.  4.2.2-7  through  4.2.2- 
8.  and  4.6-1  through  4.6-^. 

&  Nunj-enewable  Resource  Use  and 
Land  Use  Impacts 

No  adverse  impacts  on  nonrenewable 
resource  use  and  land  use  were  found 
from  firm  marketing  activities.  DilTering 
levels  of  long-term  firm  contracts  have 
negligible  impacts  on  PNW  coal 
generation.  Hence,  impacts  on  coal 
consumption  and  associated  land 
disturbance  also  are  negligible  (see  IDU 
Final  EIS.  p.  4^1-3). 

Annual  coal  use  in  the  ISW  is 
projected  to  increase  slighdy  with  firm 
marketing  (see  IDU  Final  EIS.  pp.  4J.1-S 
and  4.3.1-20).  Gas  and  oil  consumption 
in  California  is  not  significantly  affected 
by  firm  marketing  activities.  During  the 
early  years,  however,  there  is  a  slight 
reduction  in  consumption  of  gas  and  oil 
fuels  (see  IDU  Fmal  EIS.  pp.  4.3.1-4 
and  4.3.1-151. 


7.  Aif  Qaality  and  Solid  Waste  Impacts 

No  adverse  impacts  were  found  in  the 
PNW,  California,  or  the  ISW.  Air  quality 
impacts  related  to  power  system 

operational  effects  of  firm  marketing 
activities  were  found  to  derive  from 
changes  in  the  operation  of  coal-fired 
power  plants  in  the  PNW  and  the  ISW 
and  changes  in  the  operation  of  gas-  and 
oil-fired  generating  plants  in  California. 
All  projected  ambient  air  quality 
changes  due  to  firm  marketing  activities 
are  small  (see  IDU  Final  EIS  p.  4.3^-13). 
In  the  early  years,  theae  changes  do 
include  small  reductions  in  air  pollution 
in  densely  populated  air  basins  in 
California. 

Solid  waste  impacts  vary  with 
changes  in  annual  generation  at  coal- 
fired  plants.  Solid  waste  impacts  from 
altering  coal  plant  operations  to 
accommodate  firm  marketing  activities 
are  not  considered  significant  (see  IDU 
Final  EIS.  p.  4.3.2-7  and  appendix  G). 

8.  Water  Use  and  Quality  Impacts  of 
Thermal  Plants 

No  adverse  impacts  on  water  use  and 
water  quality  in  the  PNW.  California,  or 
the  ISW  were  found.  The  only 
potentially  significant  problem  areas 
identified  were  entrainment  at  the 
Pittsburg  and  Contra  Costa  thermal 
plants  in  California.  It  was  not  possible 
to  determine  quantitatively  how  firm 
marketing  activities  would  affect  these 
entrainment  problems.  However,  since 
the  average  annual  generation  at  these 
plants  is  reduced  with  firm  marketing 
activities,  it  is  unlikely  that  the 
entrainment  would  be  made  worse  (see 
IDU  Final  EIS.  pp.  4.3.3-8  through  4.3.3- 
13). 

9.  Impacts  on  Vegetation  and  Wtidtife 
Related  to  Thermal  Plant  Operational 

Changes 

No  adverse  impacts  in  die  PNW. 
California,  or  the  ISW  were  found  from 
fii-m  marketing  activities.  This  is 
primarily  because  air  quality,  acid 
deposition,  solid  waste,  and  water 
consumption  impacts  of  the  ooal-Tired 
plants  considered  in  the  analysis  are  not 
significant.  In  addition,  because  of 
permit  requirements,  enforcement  of 
complianda  with  permits,  and  the  fact 
that  effects  on  threatened  and 
endangered  species  must  be  considered 
before  permits  are  granted,  firm 
marketing  activities  will  not  cause 
significant  adverse  effects  to  any 
threatened  or  endangered  species  (see 
IDU  Final  EIS,  p  4.3.4-2). 

Nuclear  plant  operations  are  not 
expected  to  be  affected  (see  IDU  Final 
EIS,  p.  4.1-14).  Therefore,  firm  marketing 
should  not  change  the  impacts  on 


vegetation  and  wildlife  from  opcratioo 

of  nuclear  plants. 

10.  Impacts  Related  to  Development  of 
New  Power  Resources 

Firm  marketing  activities  were  found 
to  have  virtually  no  effect  on  the 
development  of  future  PNW  resources 
(see  IDU  Final  EIS.  p.  4.4-7).  )oint 
ventures  of  the  nature  of  that  with 
PNGC  may  slightly  delay  the  need  for 
development  of  new  resources  in 
California. 

11.  Consultation.  Review,  and  Pennit 

Requirements 

In  addition  to  their  responsibilities 
under  the  National  Enviranmental  Policy 
Act  (NEPA).  Federal  agencies  are 
required  to  carry  out  the  provisions  of 
other  Federal  environmental  laws.  The 
Federal  government  is  required  to  take 
State  and  local  government 
environmental  and  land-use  laws  and 
regulations  into  consideration  when 
making  its  decisions  (see  IDU  Final  EIS 
pp.  4;6-l  through  4.6-3).  Throughout 
preparation  of  the  IDU  DrafU  EIS.  die 
Hydro  Operations  Information  Paper. 
IDU  Final  EIS.  and  the  LTIAP.  BPA 
worked  closely  with  the  Corps,  the 
Bureau  of  Reclamation,  the  U.S.  Fish 
and  Wildlife  Service,  and  the  Columbia 
River  Inter-Tribal  Fish  Commission  lo 
ensure  that  its  responsibilities  under 
NEPA  and  other  appropriate  laws  and 
regulations  were  fulfilled. 

B.  Economic  Factors 

The  joint  venture  with  PNGC  has  a 
net  benefit  to  BPA  of  about  $450.(XX)  per 
year.  The  t>enefit  arises  from  wheeling 
revenues  and  ability  to  purchase 
Boardman  power  at  2  to  5  mills  per 
kilowatt-hour  below  its  normal  matiet 
price. 

C.  Legal  Factors 

BPA's  contract  with  PNGC  is 
consistent  with  applicable  legislation, 
including  Public  Law  (Pub.  Lj  88-552. 16 
U.S.C.  837-837h  (Northwest  Preference 
Act),  and  the  Pacific  Northwest  Electric 
Power  Manning  and  Conservation  Act, 
16  U.S.C.  S-TO-sash  (Northwest  Power 
Act),  It  is  also  consistent  with  Contract 
No.  De-MS79-«9BP92022  (Settlement 
Agreement)  which  settled  litigation 
related  to  Intertie  access  by 
nonscheduliflg  utilities. 

\1.  Environmentally  Prefairad 
Alternative 

The  environmentally  preferred 
alternative  is  for  BPA  to  enter  into  the 
proposed  contract  effecting  the  joint 
venture  with  PNGC.  In  the  event  a  BPA 
deficit  does  occur  and  the  resource  ia 
needed  to  serve  BPA  loads,  deliveries  of 


power  would  occur  largely  outside  the 
periods  most  critical  to  fish  passa^  on 
the  Columbia  and  Snake  River  systems. 
However,  the  fact  that,  with  the  joint 
venture,  a  share  of  Boardman  power  is 
available  to  BPA  for  part  of  the  year  will 
make  operating  the  FCRPS  lo  meet  the 
needs  of  fish  easier  rather  than  more 
difflculL  There  will  be  no  signiftcant 
adverse  impacts  from  this  action.  Even 
with  the  delay  of  bypass  facilities  at 
Wanapum  until  1997;  the<klay  of,  or 
possible  substitution  of  tMBBpoitation 
fur,  bypass  facilities  at  Priest  Rapids: 
and  the  infeasibility  of  bypass  at  Rock 
Island,  significant  adverse  impacts  on 
anadromous  fish  are  not  expeicted. 
Mitigation  activities  are  beuig 
impicmeoted  for  resident  fish  at  Hungry 
Horse  Reservoir  to  preclude  significant 
adverse  impacts  on  bald  eagles  which 
rely  on  the  fish  for  food.  And  impacts  on 
cultural  resources  at  the  five  Federal 
storage  projects  from  power  generation 
in  general  will  be  mitigated  through  the 
conduct  of  critical  resource  surveys  and. 
where  indicated,  excavation  or 
preservation  of  artifacts.  In  addiltoo. 
this  alternative  has  some  slight 
environmental  benefits  not  achievable 
under  the  No-Action  Alternative.  These 
benefits  are:  (1)  Small  reductions  in  air 
pollution  in  densely  populated  air  basins 
in  Cahfomia;  (2)  reduced  consu^^>tion 
of  rxuirenewable  gas  and  oil  fuels  in  the 
early  years:  and  (3)  slight  potential  for 
additional  deferral  of  the  construction  of 
new  generating  resources  in  California 
and  their  subsequent  operation. 

VII.  Conclusion 

Because  the  proposed  joint  venture  is 
the  environmentally  preferred 
alternative,  would  achieve  eoonomic 
benefits  for  BPA  and  presumably  others. 
and  is  consistent  with  statutory 
guidelines.  BPA's  decision  is  lo  enter  -  - 
into  the  previously  described  contracL 

VIII.  Environmental  Mitigatton  and 
Monitoring 

Several  mitigation  and  monitoring 
actions  are  tieing  adopted  to  preclude 
potential  environmental  impacts  from 
this  decision.  These  actions  include 
programs  to:  (1)  Sanrey  resident  fish 
populations  at  Hungry  Horse  Reservoir 
to  assure  that  an  adequate  food  supply 
is  maintained  for  the  t>ald  eagles  living 
in  or  passing  through  the  area:  and  (2) 
survey  and  evaluate  cultural  resowoe 
sites  surrounding  Federal  storage 
reservonv  on  tritnitaries  to  the  Snake 
and  Columbia  Rivers  (Dworshek.  Albeni 
Falls.  Litiby.  and  Hungry  Horse)  arnl  on 
the  mainstem  Columbia  (Lake  Roosevelt, 
behind  Grand  Coulee  Dam). 
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BPA  expects  to  preclude  significant 
adverse  impacts  to  resident  fish  at 
Hungry  Horse  Reservoir  by  undertaking 
measures  to  increase  use  of  Hungry 
Horse  tributaries  by  resident  fish.  BPA 
consulted  with  the  U.S.  Pish  and 
Wildlife  Service  and  the  Montana 
Department  of  Fish,  Wildlife,  and  Parks 
in  developing  these  measures.  Measures 
include  funding  for  imprint  planting  of 
westslope  cutthroat  trout  and  mountain 
whitefish  in  four  Hungry  Horse 
Reservoir  tributaries  over  a  5-year 
period.  Also  included  is  funding  for 
offsite  fish  habitat  improvements  on 
Flathead  River  sloughs.  Including 
cleaning  of  spawning  gravels  and 
imprint  planting  of  cutthroat  trout, 
kokanee,  and  mountain  whitefish  (see 
IDU  Final  EIS,  p.  4.2.3-13).  If  monitoring 
studies  at  Hungry  Horse  Reservoir 
indicate  that  significant  adverse  ejects 
on  resident  fish  are  occurring  as  a  result 
of  Intertie  actions,  including  Federal 
marketing  activities,  information  from 
these  monitoring  studies  will  be  used  to 
develop  and  implement  additional 
effective  mitigation  measures. 

In  order  to  mitigate  for  potential 
adverse  effects  on  cultural  resources  at 
the  Federal  storage  reservoirs,  BPA  has 
initiated  procedures  to  develop  a 
Programmatic  Agreement  writh  the 
Advisory  Council  on  Historic 
Preservation;  the  Idaho,  Montana,  and 
Washington  State  Historic  Preservation 
Officers;  the  Bureau  of  Reclamation:  and 
the  Corps.  Also  involved  in  developing 
the  Programmatic  Agreement  are  the 
Confederated  Tribes  of  the  Colville 
Reservation  in  Washington;  the  Spokane 
Tribe  of  the  Spokane  Reservation  in 
Washington;  die  Kahspel  Indian 
Community  of  the  Kalispel  Reservation 
in  Washington:  the  Coeur  D'Alene  Tribe 
of  the  Coeur  D'Alene  Re8er\'ation  in 
Idaho;  the  Nez  Perce  Tribe  of  Idaho;  the 
Kootenai  Tribe  of  Idaho;  the 
Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation  in 
Montana;  the  Blackfeet  Tribe  of  the 
Blackfeet  Indian  Reservation  of 
Montana:  the  Bureau  of  Indian  AHairs; 
the  U.S.  Forest  Service;  and  the  National 
Park  Service. 

The  Programmatic  Agreement  was 
initiated  as  mitigation  for  potential 
ejects  of  firm  marketing  transactions.  It 
will,  however,  satisfy  BPA's 
responsibilities  under  section  106  of  the 
National  Historic  Preservation  Act  (18 
U.S.C.  470.  et  seq.)  for  all  Federal 
actions  taken  with  respect  to  operation 
of  the  five  major  Federal  storage 
reservoirs  mentioned  above.  Terms  of 
the  Agreement  may  include  provisions 
for  further  identification  and  evaluation 


of  potentially  affected  c\dtural 
resources. 

The  Programmatic  Agreement  also  is 
being  designed  to  ensure  consistency 
with  the  American  Indian  Religious 
Freedom  Act  (42  U.S.C.  1996).  U 
provides  for  BPA  participation  in  the 
relocation  of  Native  American  burials 
when  such  sites  are  discovered  through 
the  resource  survey  and  evaluation  that 
will  occur  as  part  of  the  Agreement 

Issued  in  Portland,  Oregon,  on  May  21. 
1991. 

Edward  W.  Sienklewicx. 
Senior  Assistant  A  dministrator. 
(PR  Doc.  91-18297  Filed  7-31-91;  8:45  ainj 
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Energy  Information  Administration 

Agency  Information  Collections  Under 
Review 

agency:  Energy  Information 
Administration,  DOE. 
ACTION:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511.  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number{s);  (3) 
Current  OMB  docket  number  (if 
applicable):  (4)  Collection  title:  (5)  Type 
of  request,  e.g..  new,  revision,  extension, 
or  reinstatement:  (6)  Frequency  of 
collection:  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit:  (8)  Affected 
public;  (9)  An  estimate  of  Uie  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response:  (12)  The 
estimated  total  annual  respondent 
burden:  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents 

DATES:  Comments  must  be  filed  on  or 
before  September  3. 1991.  If  you 


anticipate  that  you  will  be  siibmitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  die  OMB  DOE  Desk 
officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below). 

AOORESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT  Jay 

Casselberry,  Office  of  Statistical 
Standards.  (EI-73).  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 

SUPPLEMENTARY  INFORMATION:  The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Assistant  Secretary  for  Fossil  Energy. 

2.  FE-781R. 
3. 1901-0296. 

4.  Annual  Report  of  International 
Electrical  Export/Import  Data. 

5.  Extension. 

6.  Annually. 

7.  Mandatory. 

8.  Businesses  or  other  for  profit 

9.  36  respondents. 
10. 1  response. 

11. 10  hours  per  response. 

12. 360  hours. 

13.  FE-781R  collects  electrical  import/ 
export  data  from  entities  authorized  to 
export  electric  energy,  to  construct 
connect  operate,  or  maintain  facilities 
for  the  transmission  of  electric  energy  at 
an  international  boundsuy  as  required 
by  10  CFR  205.308  and  205.325.  The  data 
are  also  used  by  EIA  for  publications. 
Holders  of  Presidential  Permits  are 
required  to  report 

Authority:  Sea  S(a),  5(b),  13(b),  and  52.  Pub. 
L.  No.  93-275,  Federal  Energy  Administration 
Act  of  1974, 15  U.S.a  {  764(a),  764(b).  772(b), 
and  790a.     ~ 

Issued  in  Washingtoa  DC.  )uly  25. 1991. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 

(FR  Doc  91-18160  Filed  7-31-«l:  8:45. amj 

aUXINO  CODE  MS0-01-M 


Federal  Enargy  Regolstory 
Commission 

[Docket  Not.  QF91-138-000.  et  i 

Hadson  Power  Partners  of  ^ 
et  at;  Electric  rate,  Smafl  poi 
proQUvuvn,  ana  nmnociCTng 

Directorate  filings 

Take  notice  that  the  foUowi 
have  been  made  widi  die  Con 

1.  Hadson  Power  Partners  of  I 
(Docket  Na  QF91-138-000] 

July  22, 1991. 

On  July  17, 1991.  Hadson  P( 
Partners  of  Rensselaer  tender 
filing  an  amendment  to  Us  fi& 
docket 

The  amendment  darifies  C( 
aspects  of  the  ownership  orgt 
structure  of  the  facihty  and  tl 
steam  provided  to  BASF  Con 

Comment  date:  August  22, : 
accordance  with  Standard  Pa 
at  the  end  of  this  notice. 

2.  Aricansa*  Power  ft  light  C4 
(Docket  Na  ER91-S48-000] 

July  23, 1991. 

Take  notice  that  Arkansas 
light  Company  (AP&L)  filed  ( 
1991.  proposed  Agreements  f( 
Wholesale  Power  Service 
("Agreements")  between  AP! 
City  of  Benton,  Arkansas,  the 
Prescott  Arkansas  and  Farm 
Cooperative  Corporation  ("C 
The  proposed  Agreements  su 
and  replace  existing  Agreemi 
Customers'  power  requiremei 
proposed  Agreements  reduce 
that  would  have  become  effe 
the  existing  Agreements  and 
term  for  service  until  Deceml 

The  proposed  Agreements 
a  savings  for  the  Customers. 

Comment  date:  August  8, 1 
accordance  with  Standard  Pi 
at  die  end  of  this  notice. 

3.  Interstate  Power  Gompany 

[Docket  No.  BS81-43-O0S] 
July  23. 1991. 

Take  notice  that  on  Joiy  18 
Interstate  Power  CkNnpeny  fi: 
application  with  the  Federal 
Regulatory  Commission  purs 
section  204  of  the  Federal  Po 
seeking  authorization  to  issw 
than  $50  auliion  erf  fixed  rate 
for  exemption  from  the  Com 
competitive  bidding  requireB 

Conaneat  date:  August  16, 
accordance  with  Standard  P) 
at  the  end  oi  this  notioe. 
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anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
officer  listed  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below). 

ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Ai^airs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT  Jay 

Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 

SUPPLEMENTARY  INFORMATION:  The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Assistant  Secretary  for  Fossil  Energy- 

2.  FE-781R. 
3. 1901-0296. 

4.  Annual  Report  of  International 
Electrical  Export/Import  Data. 

5.  Extension. 

6.  Annually. 

7.  Mandatory. 

8.  Businesses  or  other  for  profit 

9.  36  respondents. 
10. 1  response. 

11. 10  hours  per  response. 

12. 380  hours. 

13.  FE-781R  collects  electrical  import/ 
export  data  from  entities  authorized  to 
export  electric  energy,  to  construct 
connect  operate,  or  maintain  facilities 
for  the  transmission  of  electric  energy  at 
an  international  boundary  as  required 
by  10  CFR  205.308  and  205.325.  The  data 
are  also  used  by  EIA  for  publications. 
Holders  of  Presidential  Permits  are 
required  to  report 

Authority:  Sea  S(a).  5(b),  13(b),  and  52.  Pub. 
L.  No.  93-275,  Federal  Energy  Administration 
Act  of  1974, 15  U.S.C.  {  764(a),  764(b).  772(b), 
and  790a.     . 

Issued  in  Washingtoa  DC.  July  25. 1991. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standarda,  Energy 
Information  Administration. 

(FR  Doc  91-18160  FUed  7-31-fll:  8:45  amj 
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Federal  Energy  Ragototory 
Commission 

[Docket  No*.  QF91-138-000.  •!  «.] 

Hadeon  Power  Partners  of  ftenssetaer, 
et  al.;  Electric  rate,  Smell  power 
proQUvuvn,  oTia  irmnociung 
Directorate  filings 

Take  notice  that  the  following  filings 
have  been  made  with  ^e  Coounission: 

1.  Hadson  Power  Partners  of  Rensselaer 

[Docket  Na  QF91-138-000] 
July  22. 1991. 

On  July  17. 1991,  Hadson  Power 
Partners  of  Rensselaer  tendered  for 
filing  an  amendntent  to  its  filing  in  this 
docket 

The  amendment  clarifies  certain 
aspects  of  the  o^vnership  organizational 
structure  of  the  facility  and  the  uses  of 
steam  provided  to  BASF  Corporation. 

Comment  date:  Au^st  22, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Aridansas  Power  ft  light  Coapaay 
[Docket  Na  ER91-548-000] 

July  23. 1991. 

Take  notice  that  Arkansas  Power  & 
light  Company  (AP&L)  filed  on  July  22, 
1991.  proposed  Agreements  for  - 
Wholesale  Power  Service 
("Agreements")  between  AP&L  and  the 
City  of  Benton.  Arkansas,  the  dty  of 
Prescott  Arkansas  and  Farmers  Electric 
Cooperative  Corporation  ("Customers")- 
The  proposed  Agreements  supersede 
and  replace  existing  Agreement  for  the 
Customers'  power  requirements.  The 
proposed  Agreements  reduce  the  rates 
that  would  have  become  effective  under 
the  existing  Agreements  and  extend  the 
term  for  service  until  December  31,  2000. 

The  proposed  Agreements  will  effect 
a  savings  for  the  Customers. 

Comment  date-  August  8, 1991  in 
accordance  with  Standard  Para^aph  E 
at  &e  end  of  this  notice. 

3.  Interstate  Power  Campany 

[Docket  No.  BS81-4»-0ee] 
July  23, 1991. 

Take  notice  that  oo  July  16.  VOtSU 
Interstate  Power  Conipany  filed  an 
application  with  the  Federal  &)ergy 
Regulatory  Commission  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  not  asore 
than  $50  ai^oa  of  fixed  rate  debt  and 
for  exemption  from  the  Commissten's 
competitive  bidding  requireBients. 

Conuneat  date:  August  16, 1991.  in 
accordonoe  widx  Standard  Paragrafdi  E  , 
at  the  end  <^  this  notice. 


4.  Montaup  Electric  CoapaBy 

[Docket  No.  ER91-9(n-000) 
July  23. 1991- 

Take  notice  that  on  June  28, 1991. 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  an  amendment  in  the 
above-reference  docket  in  response  to 
stafrs  May  1, 1991  letter  requesting 
additional  information. 

Comment  date:  August  5, 1991,  in 
accordance  with  Standaid  Parap'aph  E 
end  of  this  notice. 

5.  Philadelphia  Electric  Company 
Penns3dvania  Power  ft  Light  Company 

[Docket  Na  ER91-544-000] 
July  23. 1991. 

Take  notice  that  on  July  17, 1991, 
Philadelphia  Electric  Company  (PE)  on 
behalf  of  itself  and  Pennsylvania  Power 
&  Light  Company  (PL]  tendered  for  filing 
as  an  initial  rate  under  section  205  of  the 
Federal  Power  Act  and  part  35  of  the 
regulations  issued  thereunder,  an 
Agreement  between  PE  and  PL  dated 
July  B.  1991. 

PE  states  that  the  Afreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  import  capability  which  each 
party  expects  to  have  available  for  sale 
from  time  to  time  and  the  purchase  of 
which  will  be  economically 
advantageous  to  the  other  party.  Hie 
rates  for  these  services  are  negotiated 
but  will  not  exceed  $5.50  per  MWH.  In 
order  to  optimize  the  eoonomic 
advantages  to  both  PE  and  PL  FG 
requests  that  the  Comroissioo  waive  its 
customary  itotice  period  and  allow  this 
Agreement  to  become  effective  on  July 
22.1991. 

PE  states  that  a  copy  ef  this  fiUng  has 
been  sent  to  PL  and  will  be  furnished  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  8, 1991,  tn 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Michigan  Power  Company 

[Docket  No.  £890-297-001] 
July  23, 1091. 

Take  notice  that  on  July  17, 1991. 
Michigan  Power  Company  (Michigan 
Power)  tendered  for  fihag  proposed 
changes  to  its  tariff  MRS  for  service  to 
the  City  of  Dowagiac  Michigan 
(Dowagiac)  and  the  Village  of  Paw  Paw. 
Michigan  (Paw  PawJ. 

TTie  purpose  of  the  rate  filing  is  to 
pass  throu^  to  Michigan  Power's 
wholesale  customers,  in  accordance 
witfi  a  settiement  agreement  approved 
by  the  Commission  in  this  Dodcct  on 
November  2. 1990.  a  decrease  in  the  cost 
of  power  purchased  by  Michigan  Power 
from  its  wholesale  supplier,  Indiana 
Michigan  Power  Company,  resal^tg 


from  a  final  order  in  Do<iet  No.  ER90- 
269-000.  Michigan  Power  requests  an 
effective  date  of  October  21. 19901 

A  copy  of  Michigan  Power's  filiag  was 
served  upon  Dowagiac,  Paw  Paw  aad 
the  Michigan  Public  Senrioe 
Commission. 

Comment  date:  Augctst  8, 1991.  in 
accordance  with  Standard  Paragrapi)  E 
at  the  end  of  this  notice. 

7.  Allegheny  Electric  Cooperative,  In&  v. 
Niagara  Mohawk  Power  Corporation 

[Docket  No.  EL91-44-000) 
July  23. 1991. 

Take  notice  that  on  July  2. 1991. 
Allegheny  Electric  Cooperative,  lac. 
(AU^eny)  tendered  for  filing  a 
complaint  and  request  for  establishment 
of  refund  effective  date  against  Niagara 
Mohawk  Power  Corporation  (NiMo). 
Allegheny  states  that  its  complaint 
relates  to  transmission  service  rendered 
by  NiMo  pursuant  to  NiMo's  Rate 
Schedule  No.  13a  Allegheny  asserts  that 
the  rates  currently  diarged  by  NiMo 
under  Rate  Schedule  No.  138  are 
excessive  and  unduly  discriminatory. 

Comment  date:  Augast  22. 199t  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  CofparaHaa 

[Docket  No.  ER91-54&-000] 
July  23, 1991. 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  ^iiagara  Mekawk} 
on  July  18. 1991.  tendered  for  fiUag  aa 
agreement  between  Niagara  Mohawk 
and  Rochester  Gas  and  Electric 
Corporation  ("ROE")  dated  May  2B. 
1991,  providing  for  certain  transmission 
services  to  RGE.  This  agreement.  Rate 
Schedule  No.  supersedes  Niagara 
Mohawk  FERC  JUte  Scbedale  Noa.  76. 
92. 114  uid  12a 

the  May  28, 1991  agreement  provides 
for  the  addition  of  the  nerm  service  of  the 
transmission  and  defavery  to  RGE  of 
energy  generated  at  the  Nine  Mile  Point 
Unit  #2  plant  ("Nine  Mfle  «-)  and  far  a 
chai^  in  the  rate  charged  RGE  for  the 
transmission  and  delivery  to  RGE  of 
certain  power  and  energy  generated  at 
the  Nine  Mile  «  plant  and  at  the  New 
York  Power  Authority's  ("NTTPAI 
Fitzpatrick  plant  and  from  NYPA's 
Blenheim-Gilboa  Project  and  from  RC^s 
share  of  Oswego  Unit  *8  and  for  the 
delivery  of  diversity  power  and  energy 
from  NYPA  RGE  has  consented  to  these 
changes. 

Effective  dates  of  August  1. 1987  (for 
the  commencement  of  transmission  and 
delivery  of  Nine  Mile  #2  energy)  and 
April  1. 987  ffor  the  diange  hi  rates)  are 
proposed.  Niagara  Mohawk  states  that 
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waiver  of  the  notice  requirements  of  18 
CFR  35.3  is  warranted  because  ROE,  the 
only  customer  under  this  Rate  Schedule, 
has  requested  the  additional  service  and 
has  consented  to  the  effective  dates. 

Copies  of  this  filing  were  served  upon 
RGE  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  August  8, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Public  Service  Company  of  Oklahoma 

(Docket  No.  ER91-454-000] 
July  23, 1991. 

Take  notice  that  on  July  17, 1991, 
Public  Service  Company  of  Oklahoma 
("PSO")  tendered  for  filing  a  Contract 
for  Electric  Service,  dated  January  21, 
1991,  between  PSO  and  South 
Coffeyville  Public  Works  Authority 
("Authority").  The  Contract  will 
supersede  the  present  full-requirements 
wholesale  service  contract  between 
PSO  and  Authority.  The  Contract 
provides  for  a  five-year  term  and 
thereby  qualifies  Authority  for  PSO's 
lowest  rates  for  full-requirements 
service. 

PSO  seeks  an  effective  date  of 
January  21, 1991  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
upon  Authority  and  the  Oklahoma 
Corporation  Commission. 

Comment  date:  August  8. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PadfiCoip  Electric  Corporation 

(Docket  No.  ER91-494-0001 
|uly  23. 1991. 

Take  notice  that  on  July  19, 1991, 
Pacific  Electric  Operations 
("PacifiCorp"),  tendered  for  filing  an 
amendment  to  its  filing  for  Supplement 
No.  2  dated  April  18. 1990  to  the  May  17, 
1962  Contract  for  Interconnections  and 
Transmission  Service,  Contract  No.  14- 
06-400-2436,  as  amended,  between 
Western  Area  Power  Administration 
("Western")  and  PacifiCorp  and 
currently  before  the  Commission  under 
FERC  Docket  No.  ER91-494-000. 

Copies  of  this  filing  amendment  have 
been  supplied  to  Western,  the  Public 
Utility  Commission  of  Oregon  and  the 
Utah  Public  Service  Commission. 

Comment  date:  August  8, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER91-S47-000J 
July  23, 1991. 

Take  notice  that  on  July  9, 1991, 
Central  Illinois  '*ublic  Service  Company 


(CIPS)  tendered  for  filing  a 
"Supplemental  Agreement  for  the 
Purchase  of  Power  by  Norris  Electric 
Cooperative  from  Central  Illinois  Public 
Service  Company,"  dated  July  10, 1991. 
and  Seventh  Revised  Schedule  A,  Points 
of  Delivery,  to  the  underlying  supply 
agreement  between  CIPS  and  Norris 
Electric  Cooperative  ("Norris").  CIPS 
provides  Norris  full-requirements 
service  under  a  long-standing  supply 
agreement  The  Supplemental 
Agreement  provides  for  an  additional 
delivery  point  for  Norris  to  contract  for 
unused  capacity  at  the  CIPS  distribution 
substation  serving  the  Robinson 
Correctional  Center. 

CIPS  requests  an  effective  date  of  July 
10, 1991,  and.  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  upon  Norris  and  the  Illinois 
Commerce  Commission. 

Comment  date:  August  8. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Arkansas  Power  &  Light  Company 

(Docket  No.  ER91-331-000 
July  23, 1991. 

Take  notice  that  on  July  16, 1991. 
Arkansas  Power  &  Light  Company 
(AP&L)  tendered  for  filing  an 
Amendment  to  the  Agreement  for 
Wholesale  Power  Service  between 
Arkansas  Power  &  Light  Company  and 
Union  Electric  Company.  The 
Amendment  corrects  a  technical  error 
contained  in  the  formula  rates  in  the 
original  filing.  All  aspects  of  the 
Agreement  remain  unchanged. 

Comment  date:  August  6, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFT^  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Uis  D.Cashell. 

Secretary. 

(FR  Doc  91-18203  Filed  7-31-91;  3:45  amj 
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[Docket  Nos.  CP91-2S3S-000,  et  aL] 

Rorida  Gas  Transmission  Company,  et 
a\A  Natural  Gas  Certificate  Filings 

July  25, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Co. 

(Docket  No.  CP91-2535-000J 

Take  notice  that  on  July  19, 1991, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street.  Houston. 
Texas  77002.  filed  in  Docket  No.  CP91- 
2535-000  a  request  pursuant  to 
SS  157.205. 157.211  and  157.223  of  the 
Commission's  Regulations  for 
authorization  to:  (1)  To  transport  natural 
gas  on  behalf  of  Hardee  Power  Partners 
Limited  (HPP)  under  tow  rate  Schedule 
rrS-l  service  agreements  pursuant  to 
FGTs  part  284  blanket  certificate  issued 
in  Docket  No.  CP89-555-000.  and  (2) 
construct  and  operate  a  new  meter 
station  and  appurtenant  facilities  to 
deliver  gas  pursuant  to  FGTs  blanket 
authority  granted  in  Docket  No.  CP82- 
553-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  states  that  the  proposed  delivery 
point  to  be  located  in  Polk  County, 
Florida,  would  accommodate  the 
deliveries  of  54.000  MMBtu  on  a  peak 
day  to  HPP.  45.0000  MMBtu  on  an 
average  day  and  16.425,000  MMBtu 
annually.  It  is  also  stated  that  HPP 
would  reimburse  FGT  for  all  costs  of 
these  facilities,  estimated  to  be  $726,500. 

Comment  date:  September  9. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Air  Products  and  Chemicals.  Inc. 

(Docket  No.  CP91-2527-00OI 

Take  notice  that  on  July  18, 1991.  Air 
Products  and  Chemicals.  Inc.  (Air 
Products),  7201  Hamilton  Boulevard, 
Allentown,  Pennsylvania  18195,  filed  in 
Docket  No.  CP91-2527-000  pursuant  to 
S  385.207  of  the  Commission's  Rules  of 
Practice  and  Procedure  a  petition  for 
declaratory  order  disclaiming 
jurisdiction  over  certain  proposed 
refrigerated  liquid  methane  (RLM)  that 
would  be  used  to  process  natural  gas 
into  fuel  for  railroad  locomotives,  all  as 


more  fully  set  forth  in  the  pe 
is  on  file  with  the  Commissi! 
to  public  inspection. 

Air  Products  states  that,  t( 
the  Burlington  Northern  Rail 
Products  has  undertaken  the 
development  of  technology  \ 
natural  gas  would  be  liquefi 
would  be  stored,  and  then  ir 
tender  cars  for  use  as  locom 
Air  Products  states  that  it  e? 
build,  own  and  operate  six  t 
plants  to  provide  fuel  for  lor 
trains  that  carry  coal  eastwi 
Wyoming  and  Montana.  It  ii 
that  the  average  plant  wouh 
approximately  20,000  Mcf  ol 
per  day  and  have  a  storage  i 
one  to  three  days'  productio 
stated  that  the  gas  would  be 
the  facilities  by  interstate  pi 
local  distribution  companiet 
Products  states  that  it  expec 
construction  of  the  liquefact 
1992. 

Comment  date:  Aug\ist  12 
accordance  with  the  first  su 
of  Standard  Paragraph  F  at 
this  notice. 

3.  Arkla  Energy  Resources,  i 
Arkla,  Inc. 

(Docket  No.  CP91-2548-O00) 

Take  notice  that  on  July  2 
Arkla  Energy  Resources  (AI 
division  of  Arkla.  Inc.  (Arkli 
21734,  Shreveport,  Louisianj 
in  Docket  No.  CP91-2548-00 
pursuant  to  §§  157.205, 157.: 
157.212  of  the  Commission's 
under  the  Natural  Gas  Act  f 
authorization  to  construct  a: 
sales  taps  and  related  facih 
Oklahoma,  under  Arkla's  bl 
certificate  issued  in  Docket 
384-000,  as  amended,  pursu 
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inspection. 

Lob  D.CasheU. 

Secretary. 

(FR  Doc  01-18203  Filed  7-31-01:  3:45  am] 
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[Docket  Nos.  CP91-2S3S-000,  at  aL] 

Rorida  Gas  Transmission  Company,  et 
al.;  Natural  Gas  Certificate  Filings 

July  25. 1991. 

Take  notice  that  the  following  Hlings 
have  been  made  with  the  Commission: 

1.  Florida  Gas  Transmission  Co. 

(Docket  No.  CP91-2535-000J 

Take  notice  that  on  July  19, 1991, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street.  Houston. 
Texas  77002,  filed  in  Docket  No.  CP91- 
2535-000  a  request  pursuant  to 
SS  157.205. 157.211  and  157.223  of  the 
Commission's  Regulations  for 
authorization  to:  (1)  To  transport  natural 
gas  on  behalf  of  Hardee  Power  Partners 
Limited  (HPP)  under  tow  rate  Schedule 
rrS-l  service  agreements  pursuant  to 
FGTs  part  284  blanket  certificate  issued 
in  Docket  No.  CP89-555-000.  and  (2) 
construct  and  operate  a  new  meter 
station  and  appurtenant  facilities  to 
deliver  gas  pursuant  to  FGTs  blanket 
authority  granted  in  Docket  No.  CP82- 
553-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  states  that  the  proposed  deUvery 
point  to  be  located  in  Polk  County. 
Florida,  would  accommodate  the 
deUveries  of  54.000  MMBtu  on  a  peak 
day  to  HPP.  45.0000  MMBtu  on  an 
average  day  and  16.425,000  MMBtu 
annually.  It  is  also  stated  that  HPP 
would  reimburse  FGT  for  all  costs  of 
these  facilities,  estimated  to  be  $726,500. 

Comment  date:  September  9, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Air  Products  and  Chemicals,  Inc. 

(Docket  No.  CP91-2527-000I 

Take  notice  that  on  July  18. 1991.  Air 
Products  and  Chemicals,  Inc.  (Air 
Products),  7201  Hamilton  Boulevard, 
Allentown,  Pennsylvania  18195,  filed  in 
Docket  No.  CP91-2527-000  pursuant  to 
9  385.207  of  the  Commission's  Rples  of 
Practice  and  Procedure  a  petition  for 
declaratory  order  disclaiming 
jurisdiction  over  certain  proposed 
refrigerated  liquid  methane  (RLM)  that 
would  be  used  to  process  natiu-al  gas 
into  fuel  for  railroad  locomotives,  all  as 


more  fully  set  forth  in  the  petition  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Air  Products  states  that,  together  with 
the  Burlington  Northern  Railroad,  Air 
Products  has  undertaken  the 
development  of  technology  whereby 
natural  gas  would  be  liquefied,  the  RLM 
would  be  stored,  and  then  injected  into 
tender  cars  for  use  as  locomotive  fuel. 
Air  Products  states  that  it  expects  to 
build,  own  and  operate  six  to  eight  RLM 
plants  to  provide  fuel  for  long-haul 
trains  that  carry  coal  eastward  from 
Wyoming  and  Montana.  It  is  indicated 
that  the  average  plant  would  hquefy 
approximately  20,000  Mcf  of  natural  gas 
per  day  and  have  a  storage  capabiUty  of 
one  to  three  days'  production.  It  is 
stated  that  the  gas  would  be  delivered  to 
the  facilities  by  interstate  pipelines  or 
local  distribution  companies.  Air 
Products  states  that  it  expects  to  begin 
construction  of  the  liquefaction  plants  in 
1992. 

Comment  date:  August  12, 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Arkla  Energy  Resources,  a  division  of 
Arkla.  Inc 

(Docket  No.  CP91-2548-000) 

Take  notice  that  on  July  22. 1991, 
Arkla  Energy  Resources  (AER).  a 
division  of  Arkla.  Inc.  (Arkla).  P.O.  Box 
21734,  Shreveport,  Louisiana  71151,  filed 
in  Docket  No.  CP91-254d-000  a  request 
pursuant  to  §§  157.205, 157.211  and 
157.212  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  construct  and  operate 
sales  taps  and  related  facihties  in 
Oklahoma,  under  Arkla's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000,  as  amended,  pursuant  to 


section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Arkla  requests  authorization  to 
construct  and  operate  three  sales  taps 
for  delivery  of  natural  gas  to  Arkansas 
Louisiana  Gas  Company,  also  a  division 
of  Arkla,  Inc..  for  resale  to  three 
residential  customers  in  Grady. 
Seminole  and  Custer  Counties, 
Oklahoma.  Arkla  states  that  the 
additional  taps  would  have  no  _ 

significant  impact  on  its  peak  day  and 
annual  deliveries. 

Comment  date:  September  9. 1991.  in 
accordance  with  Standard  Pairagraph  G 
at  the  end  of  this  notice. 

4.  Williams  Natural  Gas  Co. 

(Docket  No.  CP91-2523-000) 

Take  notice  that  on  July  18. 1991. 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma,  74101, 
filed  in  Docket  No.  CP91-2523  an 
application  pursuant  to  section  7(b)  of 
the  Natiu^  Gas  Act  (NGA)  for  authority 
to  abandon  its  Rate  Schedule  IRG,  a 
sales  service  rate  schedule,  all  as  more 
fully  set  forth  in  the  appUcation  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

WNG  states  that  the  requested 
authorization  is  appropriate  because 
Southern  Union  Gas  Company,  Peoples 
Natural  Gas  Company  and  Consolidated 
Utilities  Company,  the  only  customers 
under  Rate  Schedule  IRG,  have 
terminated  their  service  agreements  and 
no  longer  require  service  under  that  rate 
schedule.  It  is  explained  that  these 
customers  have  executed  new  sales 
service  agreements  with  WNG  and  that 
futxire  gas  sales  to  them  will  be  made 
under  WNG's  new  sales  Rate  Schedule 
PR(A). 


Comment  date:  August  15, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Williston  Basin  Pipeline  Co.;  Sea 
Robin  Pipeline  Co.,  et  al 

(Docket  No«.  CP91 -2477-000,  >  CP91-247ft- 
OOa  CP91-247»-O0a  CP91-2481-000.) 

Take  notice  that  the  above  referenced 
companies  (Apphcants)  filed  in  the 
above  referenced  dockets,  prior  notice 
requests  pursuant  to  Si  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  their 
blanket  certificates  issued  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  S  284.223 
of  the  Commission's  Regulations,  has 
been  provided  by  the  AppUcants  and  i* 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  the  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  September  9, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


■  TlieM  prior  noticM  rcquetli  an  not 
contolidated. 


Docket  Na  (Date 
fil«d) 


CP91 -2477-000 
(7-15-91) 


CP91 -2478-000 
(7-15-91) 


Applicant 


Williston  Basin 
Interstate 
Pipeline 
Company,  suite 
200.  304  East 
Rosser  Av«nue, 
Bismarck,  North 
Dakota  58501. 

Williston  Basin 
Interstate 
Pipeline 
Company,  suite 
200,  304  East 
Romer  Avenue, 
Bismarck,  North 
Dakota  58501. 


Shipper  name 


Rainbow  Gas 
company. 


North  Canadian 
Resources. 


Peak  Day,' 
avg,  annual 


Points  of' 


Receipt 


DeNvery 


Start  up  data,  rata 
schedule 


ND,  MT,  WY,  SO.. 


NO,  MT,  WY,  SO.. 


Related  'dockets 


04-04-91.  IT-' 


03-27-91,  IT-1 
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Docket  No.  (Dale 

Applicant 

Shippef  name 

PMkOay,' 

avg,  annual 

Potntaof* 

Start  up  data,  rata 

Related  •  dockets 

Wed) 

Racaipi 

IMivwy 

CP91 -2479-000 

Seaf^obin  Pipeline 
Company,  P.O. 
80x2563. 
Birminghani, 
Alabama. 

Amerada  Hess 
Corporation. 

10,000 

10,000 

3,650.000 

OLA _. 

LA 

06-01-91.  ITS 

ST91 -9456-000, 

(7-15-91) 

CP88-624-000. 

■  No  quantities  are  showm  tor  WiMiston  since  the  requests  are  for  additional  delivery  points  or«ly.  Quantities  are  shown  in  Met  tor  Sea  Robia 

*  Offshore  Louisiana  is  shown  as  OLA. 

'  The  CP  and  RP  docket  corresponds  to  applicant's  t>lanket  transportation  certificate.  If  an  ST  docket  is  shown,  120-day  trar>sportation  service  was  reported  in  it 


Docket  No.  (dale 

AppHcant 

Shipper  name 

Peakday,* 
avg,  annual 

Points  Of* 

Start  up  date,  rate 
schedule 

Related  *  dockets 

filed) 

receipt 

delivery 

CP91-2481-000 
(7-15-91) 

Sea  Robin  Pipeline 
Company,  P.O. 
Box  2563, 
Birmingham, 
Alabwna  35202- 
2.563 

Citnjs  Marketing, 
lnc_ 

60,000 

60,000 

21,900,000 

OLA 

LA „. 

05-26-91.  ITS 

ST91 -9455-000. 
RP88-«24-000. 

*  No  quantities  are  shown  for  WilCston  since  the  requests  are  tor  additloral  delivery  points  only.  Quantities  are  shown  in  Mcf  for  Sea  Robin. 

'  Offshore  Louisiarta  is  sixjwn  as  OLA. 

■  The  CP  and  RP  docket  corresponds  to  applicant's  blanket  transportation  certificate.  If  an  ST  docket  is  shown.  120-day  transportatkm  sen/ice  was  reported  in  it 


6.  Transcontinental  Gas  Pipe  line  Corp. 

[Docket  Nos.  CP91-2529-000  »  et  al) 

Take  notice  that  on  July  19, 1991. 
Applicants  filed  in  the  above  referenced 
dockets,  prior  notice  requests  pursuant 
to  5  5  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  their  blanket 


*  These  prior  notice  requests  are  not 
consolidated. 


certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  pubUc  inspection  and  in  the 
attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  docket 
numbers  and  initiation  dates  of  the  120- 
day  transactions  under  S  284.223  of  the 


Commission's  Regulations  has  been 
provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 
Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  the  Applicants 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  the  referenced 
transportation  rate  schedule(s). 

Comment  date:  September  9. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  Ito.  (date 

Shipper  name 

Peak  day,' avg. 
annual 

Points  of* 

Stwt  up  data  rata 

schedule 

Rolatod  '  dockets 

filed). 

Rocalpt 

Delivery 

CP91 -2529-000 
(7-19-91) 

CP91 -2530-000 

Transcontinental 
Gas  Pipe  line 
Corporation  P.O. 
Box  1396 
Houston.  TX 
77251. 

Transcontinental 
Gas  Pipe  Une 
Corporation. 

Texas-Ohio 
Gas,  Inc. 

Energy 
Marketing 
Exchange. 
Inc. 

Power  Authority 
of  the  State 
of  New  York. 

Texas  School 
Land  Board. 

PennzoH  Gas 
Marketing 
Company. 

30,000Ot 

3O,0OODt 

10,9SO,0O0Dt 

15O,000Ot 

50,000Ot 

ie,25O,0OODt 

LA.  MO,  MS.  NJ, 
PA,  OLA.  OTX. 

LA,  MS,  NJ,  PA, 
TX.  OLA.  OTX 

NJ.PA — 

NY - 

6-1-91.  IT j 

6-4-91,  IT 

CPe8-326-000. 
ST91-920O-OOO. 

CP88-32S-000. 

(7-19-91) 

ST91-9343-000. 

CP91-2531-000 
(7-19-91) 

CP91 -2532-000 

■Transcontinental 
Gas  Pipe  Line 
Corporation. 

United  Gas  Pipe 
line  Company 
P.O.  Box  1478 
Houston,  TX 
77251-1478. 

United  Gas  Pipe 
Line  Company. 

400.000Ot 

200,000Ot 

73,000,OOODt 

1,030 

1,030 

375.950 

206.000 

206.000 

24,720,000 

LA,  MS,  PA,  TX, 
OLA,  OTX 

TX 

NY 

TX 

AU  FU  LA.  MS, 
TXOLA. 

6-7-91.  IT 

6-2(^91,  ITS. 

CP88-326-000. 
ST91-9201-000. 

CP88-6-000, 

(7-19-91) 

CP91-2533-000 
(7-19-91) 

LA.  MS,  TX  OLA, 
OTX 

6-19:91,  rTS._ 

ST91-9465-000. 

CPe8-6-000. 
ST91-93«,'>-000. 

7.  Northern  Natural  Gas  D 
Pipeline  Co.  of  America  et 

[Docket  No.  CP91-2S43-O0O,  C 
CP91-2545-0001 

Take  notice  that  on  July 
Northern  Natural  Gas  Con 
Smith  Street.  P.O.  Box  1181 
Texas  77251-1188.  and  Na\ 
Pipeline  Company  of  Amei 
22nd  Street.  Lombard.  Illin 
(Apphcants)  filed  in  the  at 
referenced  dockets  prior  n 
pursuant  to  SS-157.205  anc 
Commission's  Regulations 


Docket  No.  (date  filed) 

Shipf 

CP91 -2543-000 
(7-22-91) 

Centrar 
(Mart 

CP91-2544-000 
(7-22-91) 

CNGPi 

Com 

CP91 -2546-000 
(7-22-91) 

CNGPi 
Com) 

'  Quantities  are  shown  in  MMBtu  unless  otherwise  noted. 

•  Offsfx)re  Louisiana  and  Offshore  Texas  are  shown  as  OLA  and  OTX 

'The  CP  docket  corresponds  to  applicant's  blanket  transportatkxi  certifKate.  It  an  ST  docket  is  shown,  120-day  transportation  aarvica  was  reported  in  it. 


■  Offshore  Louisiana  is  shown 

S.  Northwest  Pipeline  Cor] 
Eastern  Pipe  Line  Co.,  Ten 
Pipeline  Co.,  Williston  Bas 
Pipeline  Co.,  Mississippi  R 
Transmission  Corp. 

[Docket  Nos.  CP91-2549-000,  i 
CP91-2559-O00,  CP91-2560-00 
000.  CP91-2563-000.  CP91-25e 

Take  notice  that  Applicf 
the  above-referenced  dock 
notice  requests  pursuant  t( 
and  284.223  of  the  Commis 
Regulations  under  the  Nat 


Docket  No.  (date  filed) 


CP91 -2549-000 
(7-22-91) 

CP91 -2558-000 
(7-23-81) 

CP91 -2559-000 
(7-22-81) 

CP91 -2560-000 
(7-23-81) 

01^1-2561-000 
(7-23-91) 

CP91 -2563-000 
(7-23^1) 


JMI 
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PoMSOf' 

Start  up  dita.  rate 

schedul* 

Related  *  dockets 

ftocoipl 

Delivery 

LA _. _. 

LA 

06-01-91.  ITS 

ST91 -9456-000. 

CP8S-624-000. 

ilivery  poiots  only.  Quantities  are  shown  in  Met  tor  Sea  Rot>ia 

flificate.  II  an  ST  docket  is  shown,  120-day  transportation  service  was  reported  in  it 


Points  of* 

Start  up  date,  rate 
schedule 

Related  •  rtnckets 

receipt 

delivery 

j\     „. 

LA 

05-28-91.  ITS 

ST91 -9455-000. 

RP88-624-000. 

ilivery  points  only.  Quantities  are  shown  in  Mcf  tor  Sea  fMbin. 

rtificate.  If  an  ST  docket  is  shown,  120-day  transportation  sennce  was  reported  in  it 


lu^uant  to  section  7 
^ct  all  as  more  fully 
'  notice  requests 
th  the  Commission 
nspection  and  in  the 

cable  to  each 
ig  the  identity  of  the 
transportation 
iate  transportation 
eak  day,  average  day 
>,  and  the  docket 
ion  dates  of  the  120- 
der  S  284.223  of  the 


Commission's  Regidations  has  been 
provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 
Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  the  Applicants 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  the  referenced 
transportation  rate  schedule(s). 

Comment  date:  September  9. 1991.  in 
accordance  %vith  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Points  ol» 

Stwt  up  date  rata 

schedula 

Related  '  dockets 

Receipt 

Delivery 

A.  MO.  MS.  NJ. 

PA.  OLA.  OTX. 

A  MS  NJ  PA. 

fUPA 

NY - 

NY 

TX 

AU  FU  LA.  MS, 
TXOLA. 

6-1-81.  IT 

6-4-91,  IT 

CPe8-326-000. 
ST91 -9200-000. 

CP88-328-000. 

TX.  OLA.  OTX 

A.  MS.  PA.  TX. 
OLA.  OTX 

X „ 

6-7-91,  IT _ 

6-26-91,  ITS 

ST91-9343-000. 

CP88-326-000. 
ST91-9201-000. 

CP88-6-000, 

A.  MS  TX  OLA. 

6-19-91  ITS 

ST91-9465-000. 
CP88-«-000, 

OTX 

ST91 -9385-000. 

te.  II  an  ST  docket  is  shown,  120-day  transportation  aarvica  was  reported  in  it 


7.  Northern  Natural  Gas  Co.,  Natural  Gas 
Pipeline  Co.  of  America  et  al. 

{Docket  No.  CP91-2543-O0O,  CP91-2544-O00. 
CP91-2545-000) 

Take  notice  that  on  July  22. 1991. 
Northern  Natural  Gas  Company,  1400 
Smith  Street,  P.O.  Box  1188.  Houston, 
Texas  77251-1188,  and  Natural  Gas 
Pipeline  Company  of  America,  701  East 
22nd  Street,  Lombard,  Illinois  60148, 
(Apphcants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  SS-157.205  and  284.223  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  imder  the  blanket  certificates 
issued  in  Docket  No.  CP86-435-000  and 
Docket  No.  CP8&-582-000.  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  pubUc 
inspection.' 
Information  applicable  to  each 


*  These  prior  notice  requests  are  not 
consolidated. 


transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
niunbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  9, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day. 

annual 

MMBtu 

Receipt'  points 

(delivery  points 

Contra^  data,  rata 

actwdula.  aaivtoa 
typa 

Related  docket 
start  up  data 

CP91-2543-000 

Centran  Ckxporation 
(Marketer). 

CNG  Producing 
Company  (Producer). 

CNG  Producing 
Company  (Producer). 

50.000 

37,500 

18.250.000 

2.000 

1.500 

547.500 

20,000 

10,000 

3.650.000 

Varioua 

Vaiioua 

6-26-91.  rr-1. 

IntarruplMa. 
S-13-91.  ITS, 

11-7-90,  ITS 
Intemjptible. 

ST91 -9538-000. 

(7-22-91) 

C«J1-2544-000 
(7-22-91) 

CP91 -2546-000 
(7-22-91) 

OLA 

OLA 

OLA 

OLA 

6-25-91. 

ST91 -9003-000. 
5-17-91. 

ST91 -9004-000, 
5-17-91. 

■  Offshore  Louisiana  is  shown  as  OLA. 

8.  Northwest  Pipeline  Corp.,  Panhandle 
Eastern  Pipe  Line  Co..  Tennessee  Gas 
Pipeline  Co..  Williston  Basin  Interstate 
Pipeline  Co.,  Mississippi  River 
Transmission  Corp. 

[Docket  Nos.  CP91-2549-000.  CP91-2558-000. 
CP91-2559-000.  CP91-2560-000,  CP91-2561- 
000.  CP91-2563-000.  CP91-2584-000.] 

Take  notice  that  Applicants  Hied  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  5§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 


for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  to  Applicants 
all  as  more  fully  set  forth  in  the  requests 
that  are  on  Hie  with  the  Commission  and 
open  to  public  inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 


*  These  prior  notice  requests  are  not 
consolidated. 


and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix  A.  AppUcant's 
addresses  and  transportation  blanket 
certificates  are  shown  in  the  attached 
appendix  B. 

Comment  date:  September  9, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 


Docket  No.  (date  filed) 


CP91 -2549-000 
(7-22-01) 

CP91 -2556-000 
(7-23-81) 

CP91 -2558-000 
(7-22-81) 

CP91 -2560-000 
(7-23-81) 

ur^1-2S61-000 
(7-23-81) 

CP91 -2583-000 
(7-23-81) 


Shipper  name  (type) 


John  Brown  E&C  Inc. 
(End-user). 

Amgas.  Inc.  (Marketer).. 


Meridian  Oil  Inc. 
(Producer). 

North  Canadian 
Resources,  Inc. 

Prairielands  Energy 
Martteting,  lr>c. 
(Marketer). 

Excel  Gaa  Marketing, 
mc. 


Peak  day. 

avarageoay. 

annual  Oth 


8,000 

3,300 

'  1,205,000 

20 

10 

3,650 

250,000 

250,000 

91,250.000 

106,382 

0 

38,829.430 

7.004 

7.004 

2.556,460 

50,000 

50.000 

•  18.500.000 


Receipt  points 


CO _. 

Varioua 

AL 

NO.  MT.  WY.  SO.... 

NO,  MT.  WY 

AR.  LA,  TX  IL,  OK 


Delivery  points 


00.. 


IL 

Vwioua.. 


NO.  MT.  WY.  SO 
NO,  MT.  WY.  SO 
LA 


typa 


6-1-91,  T)-1, 

imOfTUptKM. 

5-22-01,  PT, 
IntofTuptibitt. 

6-»-gi.  ri. 
Inlsfruptibls. 

6-10-91,  rr-1, 

Inltfnjpttsls. 

6-4-91,  rr-1. 

IntafTuplMs. 

6-1-91.  rrs. 

ktiemiptible. 


Ratatad  docket. 
Stan  up  data 


ST91 -9575-000. 
ST91 -9093-000. 
ST91 -8376-000. 
ST91-9482-000. 
ST91 -9463-000. 
ST91 -9366-000 
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Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day. 

annual  0th 

Receipt  point* 

Delvery  points 

Contract  data,  rate 

sdMdule.  aervice 

type 

Related  docket, 
start  update 

CP91 -2564-000 
r7-23-ei) 

Shell  Oil  Company..- _. 

10.000 

10.000 

3.650.000 

AR.  LA.  TX.  IL,  OK 

^ : '■■ 

6-1-91.  FTS.  Finn.... 

ST9 1-9364-000. 

■  Northwest's  quantities  are  in  MMBtu 
*  MRTs  quantities  are  in  MMBtu. 


AppTicant's  address 


Mississippi  River  Transmission 
Corporalkyi,  9900  Oayton 
Road.  St  Louis,  Missouri 
63124 

Norttiwest  Pipeline  Corporation, 
29S  Chipeta  Way,  Salt  Lake 
City,  Utah  84108. 

Panhandle  Eastern  Pipe  Une 
Company,  P.O.  Box  1642, 
Houstoa  Texas  772S1-164^ 

Tennessee  Gas  Pipeline  Com- 
pany. PO.  Box  2511,  Hous- 
ton, Texas  77252. 

Williston  Basin  Interstate  Pipe- 
line company,  suite  200,  304 
East  Rosser  Averxie,  Bis- 
marck. North  Dakota  58501. 


Blanket  docket 


CP89-1 121-000 


CP86-578-000 


CP86-585-000 


CP87-1 15-000 


CPe9-1 1 18-000 


9.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP88-686-0041 

Take  notice  that  on  July  22. 1991. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  P.O.  Box  1160.  Owensboro. 
Kentucky  42302.  filed  in  Docket  No. 
CP88-686-004  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  a  petition  to  amend 
the  order  of  September  15, 1988, 44 
FERC  62.265.  issuing  to  Texas  Gas  a 
blanket  certificate  of  public  convenience 
and  necessity  for  certain  transportation 
of  natiu-al  gas  pursuant  to  order  Nos.  436 
and  500.  Texas  Gas  states  that  the 
amendment  requested  herein  would 
authorize  the  use  of  certain  Firm 
capacity  rights  on  upstream  pipelines  to 
render  firm  and  interruptible 
transportation  on  behalf  of  third  parties 
when  such  capacity  is  not  required  by 
Texas  Gas  for  its  system  supply  and  the 
refimctionalization  of  certain  offshore 
gathering  facilities  to  transmission,  all 
as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

On  ]uly  22. 1991.  Texas  Gas  filed  ati 
"Offer  of  Settlement"  in  docket  Nos. 
RP90-104-000.  et  al.,  RP8&-115-O00.  et 
al.,  RP90-192-000.  et  al.  and  CP88-686- 
004.  Texas  Gas  proposes  in  Article  IX  of 
the  "Offer  of  Settlement"  to  use  the  firm 
transportation  rights  set  forth  below  to 
render  firm  and  interruptible 
transportation  on  behalf  of  third  parties 
when  such  capacity  is  not  required  by 
Texas  Gas  for  its  system  supply. 


Upstream  pipline 

Rate 
schedule 

Capacity 

ANR 

ANR  .*...«........»..... ...... . . 

ANR. _.    . 

HIOS . 

HIOS _ 

Texas  Eastern 

X-11 

X-63 

X-153 

T-3 

T-17 

FT 

183,000  Mcf/d 
196.640  Mcf/d 
75.000  Md/d 
18Z500  H4cf/d 
8.000  Mcf/d 
80,000  Mc(/d 

■ 

Texas  Gas  states  that  such  capacity 
shall  be  allocated  in  accordance  with 
section  10.2  of  the  General  Terms  and 
Conditions  of  Volume  2-A  of  Texas  Gas' 
FERC  Gas  Tariff  (such  capacity  will  not 
be  available  under  firm  point-to-point 
transportation  agreements).  Texas  Gas 
states  that  customers  shall  pay  the 
applicable  Texas  Gas  FT  or  IT 
transportation  rate. 

Texas  Gas  requests  in  article  VIII  of 
the  "Offer  of  Settlement"  authority  to 
refunctionalize  certain  offshore 
gathering  facilities  with  a  remaining 
original  cost  of  $1,338,643  to  the  offshore 
transmission  function  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  Section  157.208(a)  of 
the  Commission's  Regulations,  and  to 
operate  the  refunctionalized  facilities. 

Comment  date:  August  12, 1991.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

10.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP91-254e-000] 

Take  notice  that  on  July  22. 1991. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  P.O.  Box  1160.  Owensboro. 
Kentucky  42309,  filed  in  Docket  No 
CP91-2546-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to  add 
a  new  delivery  point  to  Peoples  Gas  and 
Power.  Inc.  (Peoples)  in  Greene  County, 
Indiana,  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

"Texas  Gas  states  that  it  currently 
makes  natural  gas  sales  to  Peoples 
pursuant  to  a  service  agreement  dated 
November  1, 1990.  Texas  Gas  states 
further  that  the  proposed  new  delivery 


point  would  enable  Peoples  to  render 
natural  gas  service  to  approximately  300 
new  residential  customers  and  one  (1) 
new  commercial  customer  located  along 
Indiana  State  Road  No.  54. 

It  is  said  that  the  annual  maximum 
quantity  of  natural  gas  to  be  delivered  to 
the  proposed  new  delivery  point  would 
be  an  estimated  37.000  MMBtu,  with  an 
estimated  maximum  daily  dehvery  of 
450  MMBtu.  It  is  further  said  that  the 
addition  of  the  new  delivery  point 
would  not  result  in  an  increase  in 
Peoples'  current  daily  contract  demand. 

Comment  date:  September  9. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP91-2547-0001 

Take  notice  that  on  July  22. 1991. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  P.O.  Box  1160,  Owensboro, 
Kentucky  42309,  filed  in  Docket  No. 
CP91-2547-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to  add 
a  new  delivery  point  to  Western 
Kentucky  Gas  Company  (WKG)  in 
Hopkins  County,  Kentucky,  under  Texas 
Gas'  blanket  certificate  issued  in  Docket 
No.  CPB2-107-000  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspectioa 

"Texas  Gas  states  that  it  currently 
makes  natural  gas  sales  to  WKG 
pursuant  to  a  service  agreement  dated 
August  1. 1990.  Texas  Gas  states  further 
that  the  proposed  new  delivery  point 
would  enable  WKG  to  render  natural 
gas  service  to  four  (4)  new  residential 
customers  in  the  Otter  Lake  Loop 
residential  area. 

It  is  said  that  the  annual  maximum 
quantity  of  natural  gas  to  be  dehvered  to 
the  proposed  new  delivery  point  would 
be  an  estimated  520  MMBtu.  with  an 
estimated  maximum  daily  delivery  of  4 
MMBtu.  It  is  further  said  that  the 
addition  of  the  new  delivery  point 
would  not  result  in  an  increase  in 
WKG's  current  daily  contract  demand. 

Comment  date:  September  9, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


12.  Tennessee  Gas  IHpeline  ( 
(Docket  No.  CP91-2451-000] 

Take  notice  that  on  July  2^ 
Tennessee  Gas  Pipeline  Con 
(Tennessee),  P.O.  box  2511, 1 
Texas  772S2.  filed  in  Docket 
2451-000  a  request  pursuant 
of  the  Commission's  Regulat 
the  Natural  Gas  Act  (18  CFR 
authorization  to  provide  an  I 
transportation  service  for  CI 
U.S.A.,  Inc.,  a  producer,  tmdi 
blanket  certificate  issued  in 
CP87-115-O00  pursuant  to  se 
the  Natural  Gas  Act  all  as  r 
set  forth  in  the  request  that  i 
with  the  Commission  and  of 
inspection. 

Tennessee  states  that  pui 
agreement  dated  September 
under  its  Rate  Schedule  IT,  i 
to  transport  up  to  7,000  Dt  p< 
equivalent  of  natural  gas.  Tc 
indicates  that  it  would  trans 
on  an  average  day  and  2,555 
annually.  Tennessee  further 
that  the  gas  would  be  transf 
Offshore  Louisiana,  and  woi 
redelivered  in  Louisiana. 

Tennessee  advises  that  se 
S  284.223(a)  commenced  Jan 
as  reported  in  Docket  No.  S' 

Comment  date:  Septembe: 
accordance  with  Standard  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to 
make  any  protest  with  refer 
filing  should  on  or  before  th 
date  file  with  the  Federal  Er 
Regulatory  Commission.  B2J 
Capitol  Street  NE.,  Washinj 
20428,  a  motion  to  intervene 
in  accordance  vsrith  the  requ 
the  Commission's  Rules  of  I 
Procedure  (18  CFR  385.211  a 
and  the  Regulations  under  t 
Gas  Act  (18  CFR  157.10).  All 
filed  with  the  Commission  v 
considered  by  it  in  determir 
appropriate  action  to  be  tak 
not  serve  to  make  the  protei 
parties  to  the  proceeding.  A 
wishing  to  become  a  part}'  t 
proceeding  or  to  participate 
any  hearing  therein  must  fil 
intervene  in  accordance  wil 
Commission's  Rules. 

Take  further  notice  that  | 
the  authority  contained  in  a 
jurisdiction  conferred  upon 
Energy  Regulatory  Commisi 
sections  7  and  15  of  the  Nat 
and  the  Commission's  Rulei 
and  Procedure,  a  hearing  w 
without  further  notice  befor 
Commission  or  its  designee 
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point  would  enable  Peoples  to  render 
natural  gas  service  to  approximately  300 
new  residential  customers  and  one  (1) 
new  commercial  customer  located  along 
Indiana  State  Road  No.  54. 

It  is  said  that  the  annual  maximum 
quantity  of  natural  gas  to  be  delivered  to 
the  proposed  new  delivery  point  would 
be  an  estimated  37.000  MMBtu.  with  an 
estimated  maximum  daily  dehvery  of 
450  MMBtu.  It  is  further  said  that  the 
addition  of  the  new  delivery  point 
would  not  result  In  an  increase  in 
Peoples'  current  daily  contract  demand. 

Comment  date:  September  9. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP91-2547-^)001 

Take  notice  that  on  July  22. 1991. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  P.O.  Box  1160.  Owensboro. 
Kentucky  42309,  filed  in  Docket  No. 
CP91-2547-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to  add 
a  new  delivery  point  to  Western 
Kentucky  Gas  Company  fWKG)  in 
Hopkins  County,  Kentucky,  under  Texas 
Gas'  blanket  certificate  issued  in  Docket 
No.  CPB2-107-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  Tde 
with  the  Commission  and  open  to  public 
inspectioa 

"Texas  Gas  states  that  it  currently 
makes  natural  gas  sales  to  WKG 
pursuant  to  a  service  agreement  dated 
August  1, 1990.  Texas  Gas  states  further 
that  the  proposed  new  delivery  point 
would  enable  WKG  to  render  natural 
gas  service  to  four  (4)  new  residential 
customers  in  the  Otter  Lake  Loop 
residential  area. 

It  is  said  that  the  annual  maximum 
quantity  of  natiu'al  gas  to  be  delivered  to 
the  proposed  new  delivery  point  would 
be  an  estimated  520  MMBtu,  with  an 
estimated  maximum  daily  delivery  of  4 
MMBtu.  It  is  further  said  that  the 
addition  of  the  new  delivery  point 
would  not  result  in  an  increase  in 
WKG's  ciurent  daily  contract  demand. 

Comment  date:  September  9, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


12.  Tennessee  Gas  PipeUne  Co. 
(Docket  No.  CPn-2451-000] 

Take  notice  that  on  July  23, 1991. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  box  2511.  Houston. 
Texas  77252.  fded  in  Docket  No.  CP91- 
2451-000  a  request  pursuant  to  {  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Chevron 
U.S.A..  Inc..  a  producer,  tmder  the 
blanket  certificate  issued  in  Docket  No. 
CP87-115-O00  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  an 
agreement  dated  September  22, 1988, 
under  its  Rate  Schedule  IT,  it  proposes 
to  transport  up  to  7,000  Dt  per  day 
equivalent  of  natural  gas.  'Tennessee 
indicates  that  it  would  transport  7,000  Dt 
on  an  average  day  and  2,555,000  Dt 
annually.  Tennessee  further  indicates 
that  the  gas  would  be  transported  from 
Offshore  Louisiana,  and  would  be 
redelivered  in  Louisiana. 

Tennessee  advises  that  service  under 
S  284.223(a)  commenced  January  1, 1990, 
as  reported  in  Docket  No.  STB1-037&' 

Comment  date:  September  9, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comiment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  vsrith  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  IS  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  fihng 


If  no  motion  to  intervene  is  filed  widiin 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
beUeves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  Intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
LoU  D.  Cashell 
Secretary. 
(FR  Doc.  91-18201  Filed  7-91-61;  8:46  amj 

BIUJNO  CODC  t717-OHi 

[Dockvl  Nos.  CI91-76-000.  at  al.) 

Hunt  Petroleum  Corp.,  et  al.  Natural 
Gm  Certificate  Rllngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Hunt  Petroleum  Corp. 

[Docket  No.  C191-78-000] 
July  22. 1991. 

Take  notice  that  on  April  24, 1991. 
Himt  Petroleum  Corporation  (Hunt)  of 
3400  Thanksgiving  Tower,  Dallas,  Texas 
75201,  filed  an  apphcation  pursuant  to 
section  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  a  blanket  certificate  to 
authorize  jurisdictional  sales  of  gas 
under  contracts  to  which  Hunt  is  or 
becomes  a  successor-in-interest  prior  to 
the  effective  date  of  total  decontrol 
under  the  Natural  Gas  Wellhead 
Decontrol  Act  of  1989.  all  as  more  fully 
set  forth  In  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection.  Hunt  also  requests 


that  the  Commission  waive  its 
regulations  regarding  the  establishment 
of  rate  schedules. 

Comment  date:  August  8. 1991,  in 
accordance  with  Standard  Paragraph  ] 
at  the  end  of  this  notice. 

2.  El  Paso  Production  Co. 
[Docket  No.  091-50-000] 
July  22. 1991. 

Take  notice  that  on  January  22. 1991. 
El  Paso  Production  Company  (El  Paso 
Production)  of  2919  Allen  Parkway,  suite 
900,  Houston.  Texas  77019.  filed  an 
application  pursuant  to  section  7  of  the 
Nattu-al  Gas  Act  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regxilations  thereunder  for  a  blanket 
certificate  authorizing  the  continuation 
of  sales  in  interstate  commerce  from 
numerous  properties  which  it  has 
acquired  from  various  producers  or  from 
properties  which  it  may  acquire  prior  to 
January  1. 1993,  the  effective  date  of 
decontrol  under  the  Natural  Gas 
Wellhead  Decontrol  Act  of  1989.  all  as 
more  fully  set  forth  in  the  apphcation 
which  is  on  file  with  the  commission 
and  open  for  public  inspection.  El  Paso 
Production  also  requests  that  the 
Commission  waive  its  regtdations 
concerning  the  establishment  of  rate 
schedules. 

Comment  date:  August  8, 1991.  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

S.  D  M  Royalties.  Ltd..  et  al. 

(Docket  Nos.  CSei-»-O0O.'  et  al. 
July  22. 1991. 

Take  notice  that  each  of  the 
AppUcants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c]  *f 
the  Natural  Gas  Act  and  S  157.40  of  the 
Conunission's  regulations  thereunder  for 
a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  of  resale  and  delivery  of  natural 
gas  in  interstate  commerce,  all  as  more 
fully  set  forth  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection. 

Comment  date:  August  8. 1991,  in 
accordance  with  Standard  paragraph  J 
at  the  end  of  the  notice. 


DochstNo. 

CM* 

fiM 

CS81-9-000 — 

6-12-91 

D  M  RoyeMas,  Ltd.. 
P.O.  fVw  1716.  Fort 
Worth.  TX  76101. 

■  TUs  Dotioe  doe*  not  provide  ibr  coiuoUdation 
for  hearing  of  the  several  mattert  covered  herein. 
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filed 

Applicant 

CS91-10-000.... 

7-15-91 

Zinke  &  Tnjrnbo,  Ltd.. 
1202  East  33rd 
Street  Tulsa.  OK 
74105. 

4.  Ruth  Ray  Hunt  d/b/a  Mrs.  H.  L  Hunt. 
Loyal  Trusts  #1^,  Unit  Four 
Partnership,  Lyda  Hunt-Margaret  Trust, 
Margaret  Hunt  Hill,  Caroline  Hunt 
Schoellkopf,  N.  B.  Hunt,  W.  H.  Hunt, 
Lamar  Hunt,  H.  L  Hunt,  Jr.  Trust  Estate, 
Reliance  Trusts,  and  Hunt  Oil  Co. 

[Docket  No.  CI91-43-000] 
July  22, 1991. 

Take  notice  that  on  January  22. 1991. 
as  supplemented  on  February  19. 1991. 
Ruth  Ray  Hunt  d/b/a  Mrs.  H.  L  Hunt  et 
al.  (Applicants],  c/o  Hunt  Oil  Company. 
1445  Ross  Avenue,  Dallas.  Texas  75202- 
2785,  fded  an  application  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act 
and  the  Federal  Energy  Regulatory 
Commission's  (Conunission)  regulations 
thereunder  for  a  blanket  certificate  with 
pregranted  abandonment  authorizing  the 
sale  for  resale  in  interstate  commerce  of 
any  "committed  or  dedicated"  natural 
gas  produced  from  acreage  that 
Applicants  have  acquired  from  the 


Estate  of  H.  L  Hiint,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Applicants  state  that  they  are  the 
heirs  and  devisees  of  H.  L.  Hunt  who 
died  on  November  29, 1974.  The 
certificates  held  by  H.  L.  Hunt  were 
amended  to  reflect  the  Estate  of  H.  L 
Hunt  as  the  certificate  holder  by 
Commission  order  issued  April  30, 1975, 
in  Docket  No.  G-4866,  et  al.  Applicants 
state  that  assignments  were  made  out  of 
the  Estate  of  H.  L  Hunt  to  Mrs.  Hunt  on 
January  1, 1983  and  to  the  other  various 
successors  in  1985.  Applicants  are 
seeking  blanket  certificate  authorization 
with  pregranted  abandonment  to 
continue  sales  which  have  been  or  may 
be  made  to  various  purchasers  from  the 
acquired  acreage. 

Comment  date:  August  8, 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

5.  ANR  Pipeline  Co. 

Docket  No.  CP91-2507-000.  CP91-2508-000. 
CP91-2509-000,  CP91-2510-000,  CP91-2511- 
000] 

July  22. 1991. 

Take  notice  that  on  July  17, 1991,  ANR 
Pipeline  Company  (ANR],  500 
Renaissance  Center,  Detroit,  Michigan 


48243,  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  §S  157.205  and  284.223  of  the 
Cwnmission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP8&-532-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by  ANR 
and  is  summarized  in  the  attached 
appendix. 

Comment  date:  September  4, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed) 

Shvper  name  (type) 

Peak  day. 

average  day, 

annual  Dth 

Receipt  points 

Delivery  points 

Contract  date,  date 

schedule,  service 

type 

Related  docket 
start  update 

CP91 -2507-000 

Texpar  Energy,  Inc. 
(Marketer). 

Phillips  66  Natural  Gas 
Company  (Marketer). 

Rangeline  Corporation 
(Marketer). 

Semco  Energy  Servwes 
Inc.  (Marketer). 

Entrade  Corporatwn 
(Marketer). 

100,000 

100,000 

36,500,000 

100,000 

100,000 

36,500,000 

50,000 

50,000 

18.250,000 

30,000 

30,000 

10,950,000 

100,000 

100,000 

36,500,000 

LA.  OK,  KS.  TX.  lU  IN. 

Ml,  Wl.  OH.  KY  OH 

LA.CmTX 
TX 

Ml.  Wl 

3-15-91,  ITS. 
Intemjptible. 

3-13-91,  ITS, 
Interruptible. 

2-12-91,  ITS. 
Interruptible. 

e-31-90,  ITS. 
Interruptible. 

6-5-90,  ITS, 
Interruptible. 

ST91-9203-000, 

(7-17-91) 
CP91 -2508-000 

Ml,  Wl.  lA.  IL,  IN.  OH. 
KS. 

KS.  MO.  lA.  lU  TX.  OK  .... 
Ml 

6-1-91. 
ST91-9204-000, 

(7-17-91) 

CP91 -2509-000 
(7-17-91) 

CP91-2510-000 

LA.  OK,  KS,  TX.  Ml.  Wl 
Off  LA.  Oft  TX. 

LA.  OK,  KS.  TX.  Ml.  Off 
LA.OffTX 

LA.  TX.  OK,  KS.  Ml.  Wl. 
Off  LA.  Off  TX. 

6-1-91. 

ST91 -9205-000, 
6-1-91. 

ST91 -9324-000. 

(7-17-91) 

• 

CP91 -251 1-000 

• 

Ml 

6-1-91. 
ST91 -9468-000, 

(7-17-91) 

6-1-91. 

6.  Texas  Gas  Transmission  Corp.; 
Natural  Gas  Pipeline  Co.  of  America 

(Docket  Nos.  C3>91-2525-000.  CP91-2526-000. 
CP91-2528] 

July  22. 1991. 

Take  notice  that  on  July  19. 1991, 
Texas  Gas  Transmission  Corporation, 
3800  Frederica  Street,  Owensboro, 
Kentucky  42301.  and  Natural  Gas 
Pipeline  Company  of  America,  710  East 
22nd  Street,  Lombard,  Illinois  60148, 
(Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 


Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  in  Docket  No.  CP88-686-000  and 
Docket  No.  CP86-582-000,  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 
Information  applicable  to  each 

*  These  prior  notice  requests  are  not 
consolidated. 


transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volimies,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
imder  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  4. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  t 

C:P91-2S2S-0Q0 

CP91 -2526-000 
(7-1 9-91) 

CP91-2528-000 
(7-19-91) 

0&REnw{ 

BASF  Corp 

0&REner£ 
(Markete 

*  AN  Reeaipt  Points  ts  they  appe 
chaftgod  fron^  time  to  iHne. 


7.  Stingray  npeline  Co.;  Tram 
Gas  Pipe  Line  Corp..  ANR  Pii 
Midwestern  Gas  Transmissio! 

(Docket  Nos.  CP91-2S12-00a  CPi 
CP91-2514-000.  CP91-2515-O00.  C 
000] 

July  22. 1901. 

Take  notice  that  on  July  18. 
Applicants  filed  in  the  above 
dockets  prior  notice  requests 
to  5  5  157.205  and  284.223  of  t) 
Commission's  Regulations  un 
Natural  Gas  Act  for  authorizi 


Docket  No.  (date  filed) 

Shipper 

CP91-2512-O00 
(7-18-91) 

CNG  Prodi 
C^ynpan 

CP91 -251 3-000 
(7-18-91) 

Laser  Marl 
Compan 

CP91-2514-000 
(7-1&-91) 

MWConM 
Corp.((r 

CP91 -251 5-000 
(7-1ft.«1) 

Texpar  En 
Corp.  (IT 

CP91-2517-000  (7-18- 
9^) 

Hoogex  G 
Compan 

>  Stingray's  quantities  are  in  MMi 
'  Stingray's  quantities  are  in  MMi 


Applicant's  address 


St)r>gr8y  PipeNne 
Company.  701 
East  22nd  Street 
Lombard.  Illinois 
60148. 

ANR  Pipeline 
Company,  500 
Renaissance 
Center,  Detroit. 
Michigan  46243. 

Mktiwestam  Qas 
Transmission 
Company,  P.O. 
80x2511, 
Houston,  Taxat 
77252. 


Blanks 


RP89-70-000 


CPa8-532-0G 


CPOC^I  74-00 
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507-000,  CP91-2508-000, 
)1-2510-000,  CP91-2511- 


it  on  July  17, 1991,  ANR 

y  (ANR),  500 

ter,  Detroit,  Michigan 


48243,  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  §S  157.205  and  284.223  of  the 
Cmnmission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-532-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  apphcable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by  ANR 
and  is  summarized  in  the  attached 
appendix. 

Comment  date:  September  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requests  are  not 
consolidated. 


»ipt  points 


KS.  TX,  IL,  IN. 
,  OH,  KYOtI 
fTX 


KS,  TX,  Ml.  Wl 
.  OffTX. 

KS,  TX,  Ml.  0« 
(TX 

DK,  KS.  Ml.  Wl. 
.  OtfTX. 


Delivery  points 


Ml,  Wl . 


Ml.  Wl.  lA.  11^  IN.  OH. 
KS. 

KS.  MO,  lA.  II,  TX.  OK . 


Ml. 

Ml. 


Contract  date,  date 

schedule,  service 

type 


3-15-91.  ITS. 
Intemjptit>le. 

3-13-91.  ITS. 
Interruptible. 

2-12-91,  ITS. 
Interruptible. 

8-31-90,  ITS. 
IntofTuptobls. 

6-5-90.  ITS. 
Intemjptible. 


Related  docket 
start  update 


ST91-9203-000. 
6-1-01. 

ST91-9204-000. 
6-1-91. 

ST91 -9205-000. 
6-1-91. 

ST91 -9324-000. 
6-1-91. 

ST91 -9468-000. 
6-1-B1. 


gulations  imder  the 
for  authorization  to 
gas  on  behalf  of 
e  blanket  certificates 
No.  CP88-686-000  and 
-582-000,  respectively. 
)n  7  of  the  Natural  Gas 
ully  set  forth  in  the 
on  file  with  the 
open  to  pubhc 

plicable  to  each 

ice  requests  are  not 


transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  4. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day, 

average  day, 

annual 

MMBtu 

Delivery  points 

Contact  d^^ 

•yp* 

start  up  date 

CP91-2525-O0O 
(7-19-91) 

CP91 -2526-000 

OiR  Energy.  Inc      

BASF  Corooration    

40,000 
30,000 

5,475.000 

10,000 

4.384 

1,600.000 
50.000 
20.000 

7.300.000 

Vtftout _ 

Various. — .. 

OH 

OH 

Various 

7-2&-60.  IT. 

7-31-90.  rr. 
3-27-91.  rrs. 

STB1-939»'<I00. 
•-27-91. 

ST91 -9401 -000. 

(7-19-91) 

CP91-2S28-000 
(7-19-91) 

04R  Energy.  Inc. 
(Marketer). 

Various ' 

7-1 -•I 
ST91-M63-000. 

S-20-ai. 

>  AH  Receipt  Points  as  they  appear  In  Natural's  most  recently  revised  and  currentty  releaaod  wMon  ol  Catatog  o(  Receipt  and  DeNvery  Pointa,  as  such  may  be 
changed  fron>  time  lo  Inne. 


7.  Stingray  Rpeline  Co.;  Transcontinental 
Gas  Pipe  Una  Corp.,  ANR  Pipeline  Co. 
Midwestern  Gas  Transmission  Co. 

(Docket  Noa.  CP91-2S12-000.  CP81-2S13-00a 
CP91-2514-000,  CP91-2515-O00.  CP91-2517- 
000] 

July  22. 1901. 

Take  notice  that  on  July  la  1991. 
Applicants  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  S  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  to  Applicants  pursuant  to  section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  requests  that  are  on 
file  with  the  Commission  and  open  to 
public  inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 


*  These  prior  notice  requests  are  not 
consolidated. 


rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
imder  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix  A  Apphcants' 
addresses  and  transportation  blanket 
certificates  are  shown  in  the  attached 
appendix  B. 

Comment  date:  September  4. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 


CP01-2512-O00 
(7-18-91) 

CP91-2513-000 
(7-18-91) 

CP91-2S14-000 
(7-1841) 

CP91-251 5-000 
(7-18-91) 

CP91-2517-O00(7-18- 

91)  1. 


Shipper  name  (type) 


CNG  Producing 
Company  (producer). 


Marketing 
Comparty  (marketer). 

MU  Con  Marketing 
Corp.  (marketer). 

Texpar  Energy,  Inc. 
Corp.  (marketer). 

Hougex  Qas  Martceting 
Company  (marketer). 


Peak  day 
Average  day, 

annual  dth 


50.000 

25,000 

>  8.125.000 

4,000 

2.500 

*  912.500 

3.400.000 

50.000 

18.250.000 

50.000 

50.000 

18.250,000 

100.000 

100.000 

36,500.000 


Receipt  points 


Offshore.  TX.  LA. 


Offshore.  lATX. 


Offshore.  TX  LA,  MS. 


Offshore,  LA,  TX.  OK, 
K& 


TN,  IN,  lUKY. 


OeSvery  points 


onshore.  TX.  LA. 
LA 


NJ.  DE.  NY.  MS.  PA. 
VA.LA.TX. 


Wl..- 


TN.It,IN.KY. 


Contract  date,  rale 
t»P« 


ll-IS-M,  ITS, 

Intemjptitjie. 

4-24-90.  rrs. 
iniamjpSble. 

8-10-90,  rr. 

InterfupUble. 

1-5-90,  rrs, 

InterruptlWe. 

6-17-90,  rr. 


startup  date 


ST91-8888-000 
5-10-01 

ST91-9000-000 
5-3-91 

8T91 -9202-000 
5-29-91 

ST91-9320-000 
8-1-91 

ST91 -9525-000 
7-1-91 


>  Stingray's  quantities  are  in  MMBtu. 

*  Stingray's  quantities  are  in  MMBtu. 


Applicant's  address 


Stingray  Pipeline 
Company,  701 
East  22nd  Street 
LomC>ard.  Illinois 
60148. 

ANR  Pipeline 
Company,  SCO 
Renaissance 
Center.  Detroit 
Michigan  48243. 

Mklwestem  Gas 
Transmission 
Company.  P.O. 
Box  2511, 
Houston,  Texas 
77252. 


Blanket  docket 


RP89-70-000  I 


CP8e-532-O00 


CP90-1 74-000 


Blanket  docket 

Transcontinental  Qas 

CP88-328-000 

Pipeline 

Corporatton.  P.O. 

Box  1396, 

Houstoa  Texas 

77251. 

■Order  No.  509 

porta<ion   certiflcata 
terms  and  conditions 
000. 


Stingray  a  blanket  trans- 
correapondtoig  to  Itie  rales, 
tiled  in  Docket  No.  RP89-70- 


8.  Colorado  Interstate  Ges  Co.;  ANR 

Pipeline  Co. 

(Docket  Nos.  CP91-2536-000,  CP91-2537-000) 
July  23. 1991 

Take  notice  that  on  July  19, 1991, 
Colorado  Interstate  Gas  Company.  P.O. 
Box  1087,  Colorado  Springs,  Colorado 
80944,  and  ANR  Pipeline  Company.  500 
Renaissance  Center,  Detroit  Michigan 
48243.  (Applicants]  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  55  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
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shippers  under  the  blanket  certificates 
issued  in  Docket  No.  CP86-589,  et  al., 
and  Docket  No.  CP8a-532-<XX),  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  iully  set  forth  in  the  requests 
that  are  on  file  with  the  Commission  and 
open  to  public  inspection.* 


Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 


under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  5, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


•  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  fN«d) 

Shipper  name  (type) 

Peak  day. 

average  day, 

annual  Dth 

Receipt '  points 

Delivery  points 

Contract  date,  rate 

sctiedule,  service 

type 

Related  docket, 
start  up  date 

CP91 -2536-000 

Golden  Gas  Energies. 

Inc.  (Intrastate 

pipeline). 
Mobil  Natural  Gas.  Inc. 

(fnarketer). 

5,000 

5,000 

•1,800.000 

100.000 

100.000 

36.500,000 

TX.  OK.  KS.  CO.  WY. 
UT. 

OLA,  LA 

CO 

4-22-91,  TI-1 

Interruptivv .............. 

8-21-90.  ITS, 
lnterruptit>le. 

STgi-8879-000 

(7-19-91) 
CP91-2537-000 

LA 

5-17-91 
ST91-9321-000 

(7-19-91) 

6-1-91 

'  Offshore  Louisiana  Is  shown  as  OLA 
*  CIG's  quantities  are  In  Mcf. 

9.  Tnmkiine  Gas  Co. 

[Docket  No.  CP91-2539-O0O.  CP91-254O-00a 
CP91-2541-000.  C:P91-2542-000J 

July  23, 1991. 

Take  notice  that  on  July  22, 1991, 
Trunkline  Gas  Company  (Tnmkiine), 
P.O.  Box  1&;2.  Houston.  Texas  77251- 
1642,  filed  in  the  above-referenced 
dockets  prior  notice  requests  piu^uant 
to  S§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-586-000, 
pursuant  to  section  7  of  the  Natiu-al  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 

•  These  prior  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Trwikline  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  5, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day. 

annual  Mcf 

Receipt  ■  points 

[Tellvery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket, 
start  up  date 

CP91 -2539-000 

Louis  Oeyfus  Energy 
Corporation  (producer). 

Enserch  Gas  Company 
(marketer). 

Enserch  Gas  Company 
(marketer). 

Meridian  Oil  Trading. 
Inc.  (marketer). 

50.000 

50.000 

18,250.000 

50.000 

50.000 

18,250,000 

100.000 

100.000 

36.500.000 

100.000 

100.000 

36.500,000 

OLA.  OTX.  lU  LA.  TN, 
TX. 

OLA,  OTX.  lU  LA.  TN. 
TX. 

OLA.  OTX,  IL.  LA.  TN. 
TX,IN. 

OLA.  OTX  IL.  LA.  TN, 
TX. 

LA 

10-2-90.  PT. 
Interruptit)te. 

12-21-90.  PT. 
-    Interruptiljle. 

1-24-91.  PT. 
Interruptit)l«. 

4-18-91.  PT. 
lnterTuptit>le. 

ST91-9430-000 

(7-22-91) 

CP91 -2540-000 
(7-22-91) 

CP9 1-254 1-000 

IL 

OH 

5-1-91 

ST91 -9479-000 
1-1-91 

ST91 -9478-000 

(7-22-91) 

CP91 -2542-000 
(7-22-91) 

IN „ -.... 

2-1-91 

ST91 -9480-000 
5-1-91 

'  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX 


10.  Union  Oil  Co.  of  California,  et  al. 

[Docket  Nos.  Cl66-73d-002.'  et  al.] 
July  23. 1991. 
"Take  notice  that  each  of  the 

'  This  notice  does  not  provide  for 
consolidation  for  hearing  of  the  several 
matters  covered  herein. 


Applicants  listed  herein  has  filed  an 
apphcation  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
terminate  or  amend  certificates  as 
described  herein,  all  as  more  fully 
described  in  the  respective  applications 


which  are  on  flle  with  the  Commission 
and  open  to  public  inspection. 

Comment  date:  August  12, 1991.  in 
accordance  with  Standard  Paragraph  ] 
at  the  end  of  this  notice. 


Docket  No.  and  date  filed 


Ring  Code:  A-4nltial  Servtee: 

11.  Texaco  Exploration  and  1 
Inc.  (Successor-in-interest  to 
Inc.) 

[Docket  No.  G-4616-004.  et  al] 
luly  23. 19n. 

Take  notice  that  on  April : 
supplemented  on  May  6, 199 
Exploration  and  Production '. 
(Applicant)  of  P.O.  Box  4700 
Texas  77210-4700,  filed  an  a 
pursuant  to  section  7  of  the  I 
Act  and  the  Federal  Energy  1 
Commission's  (Commission) 
thereunder  as  successor-in-ii 
Texaco  Inc.  (Texaco)  for  cer 
authorizing  Applicant  to  con 
sales  previously  made  by  Te 
the  certificates  listed  in  app( 
and  B  and  requesting  that  th 
rate  schedules  listed  in  appe 
redesignated  as  those  of  Api 
Applicant  also  requests  that 
and  Texaco  Producing  Inc's 
schedules  listed  in  appendix 
consolidated  and  that  the  co 
rate  schedules  be  redesignat 
of  Applicant,  all  as  more  full 
in  the  application  which  is  o 
the  Commission  and  open  fo 
inspection. 

By  assignment  executed  a: 
January  1, 1991,  Texaco  assij 
properties  covered  imder  the 
and  rate  schedules  listed  in  i 
A  and  B  to  Applicant.  Applit 
seeking  authorization  to  con 
from  the  acquired  interests. 

Comment  date:  August  8. 1 
accordance  with  Standard  P 
at  the  end  of  the  notice. 


APPENDIX  A 


Certificate  docket 
no. 


Docket  No.  and  date  filed 


066-738-002  0 
6-24-91 


ApplKant 


Union  Oil  Company  of  California. 
P.O.  Box  7600.  Los  Angeles,  CA 
90051. 


Purcfiaser  and  kx:atk>n 


Northern   Natural   Gas   Company.   Denlson 
Fiekf,  Sutton  County.  Texas. 


0e8cnptk>n 


Acreage  assigned  6-1-91  to  CLTC  Ex- 
change Company  whk^  assigned  it  to 
Centerpoint  Resources,  Inc.  effective  6-1- 
01. 


JMI 
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licable  to  each 
ling  the  identity  of  the 
f  transportation 
jriate  transportation 
peak  day.  average  day 
es,  and  the  initiation 
related  ST  docket 
f-day  transactions 


under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  an([  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  5, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


pt  ■  points 

Delivery  points 

Contract  dale,  rate 

schedule,  service 

type 

Related  docket, 
start  update 

S  CO  WY 

CO 

4-22-91,11-1 

Interruptive  ....„ 

8-21 -90.  ITS. 
Interruptible. 

ST91-8879-000 

LA 

S-17-91 
ST91-9321-OO0 

6-1-91 

;a8  on  behalf  of 
blanket  certificate 
lo.  CP86-586-000, 
1  7  of  the  Natural  Gas 
lly  set  forth  in  the 
in  file  with  the 
ipen  to  public 

licable  to  each 

ling  the  identity  of  the 

«  requests  are  not 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  {  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Trmikline  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  5, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


pt  ■  points 


:.IL.tA.TN. 
[,  lU  LA,  TN, 
t,  IL.  LA.  TN, 
[.II^LATN. 


Delivery  points 


LA. 

IL.. 
OH 
IN.. 


Contract  date,  rate 

schedule,  service 

type 


10-2-90,  PT, 
Interruptitjie. 

12-21-90.  FT. 
Interruptil>le. 

1-24-91.  PT, 
Interruptible. 

4-1S-91,  PT. 
Interruptible. 


Related  docket, 
start  update 


ST91-9430-000 
5-1-91 

ST91 -9479-000 
1-1-91 

ST91 -9478-000 
2-1-91 

ST91 -9480-000 
5-1-91 


lerein  has  filed  an 
int  to  section  7  of  the 
or  authorization  to 
id  certificates  as 
all  as  more  fully 
espective  apphcations 


Purchaser  and  locatkm 


which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Comment  date:  August  12. 1991.  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 


fn   Natural   Gas   Company, 
I,  Sutton  County.  Texas. 


Denison 


Description 


Acreage  assigned  8-1-91  to  CLTC  Ex- 
change Company  wtiich  assigned  It  to 
Centerpoirrt  Resources,  Inc.  effective  ft-1- 
91. 


Docket  Na  and  date  Med 

Applicant 

Purctiaser  and  locatton 

Description 

Ctg  1-99-000 
(C165-472> 
(066-1003)  D 
6-26-91 

Mercian  0«   Production   Inc.,   P.O. 
Bon  4239.  Houston.  Texas  77210. 

ANR    Pipeline    Company.    Lavwrte    ReM, 
Harper  County,  Oklahoma, 

AcfMge  assignad  1-1-«1  to  Aian  a  Staib. 

Filing  Code:  A— Initial  Sewtee;  B— At)andonmem:  C— Amendment  to  add  acreage:  D— Assignment  of  acreage;  E— Succession;  F— Partiaf  Successtoa 


11.  Texaco  Exploration  and  Production 
Inc.  (Successor-in-interest  to  Texaco 
Inc.) 

[Docket  No.  G-461d-004,  et  al] 
luly  23, 19n. 

Take  notice  that  on  April  23. 1991.  as 
supplemented  on  May  6, 1991,  Texaco 
Exploration  and  Production  Inc. 
(Applicant]  of  P.O.  Box  4700,  Houston, 
"Texas  77210-4700.  filed  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  as  successor-in-interest  to 
Texaco  Inc.  (Texaco)  for  certificates 
authorizing  Applicant  to  continue  the 
sales  previously  made  by  Texaco  under 
the  certificates  Usted  in  appendices  A 
and  B  and  requesting  that  the  related 
rate  schedules  listed  in  appendix  A  be 
redesignated  as  those  of  Apphcant 
Applicant  also  requests  that  Texaco  Inc. 
and  Texaco  Producing  Inc.'s  rate 
schedules  listed  in  appendix  B  be 
consolidated  and  that  the  consolidated 
rate  schedules  be  redesignated  as  those 
of  Applicant,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

By  assignment  executed  and  effective 
January  1, 1991,  Texaco  assigned  the 
properties  covered  under  the  certificates 
and  rate  schedules  listed  in  appendices 
A  and  B  to  Applicant  Applicant  is  now 
seeking  authorization  to  continue  sales 
from  the  acquired  interests. 

Comment  date:  August  8. 1991,  in 
accordance  with  Standard  Paragraph  ) 
at  the  end  of  the  notice. 

Appendix  A 


Certificate  docket 
no. 


G-4616 
G-4616 
G-4820 

G-4824 


Texaco  Ina 

FERCgas 

rate  schedule 

No. 


39 
42 
97 

98 


Purctiaser 


PtMtHps 
Petroleum 
Company 

Phillips 
Petroleum 
Company 

Texas 
Eastern 
Transmis- 
aion 

Corpora- 
tion 

KN  Energy. 
Inc. 


Appendix  A— Continued 


Texaco  ln& 

Certifksate  docket 
no. 

FERCgas 

rate  schedule 

Na 

Purchaser 

0-11879 

160 

Texas 
Eastern 
Trarwmls- 
skxt 
Corpora- 

tton 

G-12162 

163 

Williams 
Natural 
Gas 
Company 

G-13552 

170 

Texas 
Eastern 
Transm»- 
Ston 

Corpora- 
tton 

G-19127 

201 

Phtnips 
Petroleum 
Company 

CI60-313 

213 

Phillips 
Petroleum 
Company 

060-725 

219 

Phillips 
Petroleum 
Company 

062-519 

251 

WiHiams 
Natural 
Gas 
Company 

062-569 

253 

Ringiwood 
Gatt>ering 
Company 

062-712 

255 

Williams 
Natural 
Gas 
Company 

G-9487 

272 

Texas 
Eastern 
Transmis- 
sion 

Corpora- 
tion 

CI63-397 

305 

Lone  Star 
Gas 
Company 

064-824 

324 

SuntenaGas 
Gathering 
Company 

064-973 

326 

KN  Energy. 
Ina 

CI64-976 

327 

KN  Energy. 
Irw. 

068-499 

406 

Mountain 
Fuel 
Supply 
Company 

069-373 

421 

Southern 
Cakfomia 
Gas 
Company 

G-4616 

433 

Phillips 
Petroleum 
Company 

077-381 

544 

ANR  Pipeline 
Company 

Appendix  A— Continued 


Texaco  Ina 

no. 

FERCgas 

rate  schedule 

Na 

Purchaser 

082-196 

605 

Padte 

Gas 
Company 

082-197 

606 

Pacific 
Intersute 
Gas 
Company 

084-593 

622 

Amoco  Gas 
Company 

Appendix  B 


Texaco 

Texaco  Inc. 

Producing 

Certificate 

Inc. 

Docket  No. 

Certificate 

Purchassr 

andFERC 

Docket  No. 

Gas  Rate 

andFERC 

Schedule  No. 

Gas  Rate 
Schedule  Na 

G-4616 

087-676 

KN  Energy.  Ina 

13 

625 

Q-12568 

087-575 

KN  Energy,  ma 

166 

626 

12.  Northern  Natural  Gas  Ca 
[Docket  No.  CP91-2534-000] 
July  24. 1991. 

Take  notice  that  on  July  19, 1991, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP91-2534-000  pursuant  to  9  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  construct  and  operate 
sixteen  delivery  points  and  add  seven 
existing  jiuisdictional  delivery  points  to 
its  service  agreement  with  People 
Natural  Gas  Company,  Division  of 
UtiliCorp  United,  Inc.  (Peoples),  under 
the  blanket  certificate  issued  in  Docket 
No.  CP82-4O1-000  pursuant  to  section  7 
of  the  NGA  all  as  more  fully  set  forth  ir 
the  request  which  is  open  to  public 
inspection. 

Northern  proposes  to  construct  and 
operate  sixteen  delivery  points  in  order 
for  Peoples  to  provide  natural  gas 
service  to  communities  in  Iowa, 
Minnesota,  and  Nebraska  currently 
without  natural  gas  service  (see 
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appendix  A}.  Northern  states  that  it 
would  deliver  a  total  of  8,412  Mcf  of 
naturai  gas  on  peak  days  and  897,181 
Mcf  annually  to  Peoples  at  these 
delivery  points.  Northern  also  requests 
authorization  to  add  seven  existing 
jurisdictional  delivery  points  (see 
appendix  B)  to  the  service  agreement 
with  Peoples  for  sales  under  its  FERC 
Rate  Schedule  CD-I.  Northern  states 
that  it  would  deliver  2,232  Mcf  of  nat\iral 
gas  on  peak  days  and  188,653  Mcf 
annually  to  Peoples  at  these  existing 
deUvery  points.  The  natural  gas  volumes 
Northern  proposes  to  deliver  to  Peoples 
at  these  23  delivery  points  would  be 
within  Peoples'  currently  authorized 
firm  entitlements  under  Rate  Schedule 
CD-I. 

Comment  date:  September  9, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Appendix  A.— Delivery  Points  Pro- 
posed FOR  Construction  and  Oper- 
ation 


1. 

Aurofa,  Fayette  Coonty.  lotm 

2. 

Brewstef.  Nobtes  County.  Minnesota 

3. 

Elmerado  Estates,  Po*  County,  Iowa 

4. 

Fonda,  Buena  Vista  County,  Iowa 

5. 

Fountain,  Fillmofa  Coonty,  Minnesota 

6. 

Fraotom.  Frsabom  County,  Mvinesota 

7 

Gamavillo.  Clayton  County.  Iowa 

8. 

Hiotanan.  Lancaster  County.  Netxaska 

9. 

Ivantae/Canby/Hendncks.   Lincoln  County. 

Mnnesota* 

10. 

Lake  View/Wall  Lake,  Sac  Coonty.  Iowa 

11. 

Lawlef ,  Chtckasaw  Coonty,  Iowa 

12. 

Lewis.  Case  County,  towa 

13. 

Peterson,  Fillmore  Coonty,  Minnesota 

14. 

Sherwood  Forest,  Ctusago  County,  Minneso- 

15. 

Springville,  Jones  County.  Iowa 

16. 

Stanhope,  Boooa  county,  towa 

•  Norttwm  Border  PipaSne  Compa-Ty  w«,  aooonf. 
frig  to  Northern's  applicaSion,  file  a  pnor-notica  re- 
quest withm  ten  days  aner  ffw  Commission  has 
issued  m  notice  in  Dockal  Na  CP91 -.2534-000  lor 
authorization  to  operate  an  axttling  value  as  a  (feliv- 
ery  point  to  Northern  at  the  propoied  Ivanhoe  deliv- 
ery port. 

Appehdix  B.— Existing  Deuverv  Points 
Northern  Proposes  to  Ado  to 
Service  Agreement 


1. 

2. 
3. 

4. 
5. 
6. 


ARura.  Winona  County, 

a«^^^_— ^^^ 

Baxlv.  Jasper  Oouniy, 


Bennett,  Otoe  County. 

Netjraska 
Ganlan  CHy,  HanSn 

County,  toaia 
Kw^  GanterM.  Pok 

County.  Iowa 
LaMotteand  Zwingle, 

Dubuque  County. 


Appendix  B.— Existing  Delivery  Points 
Northern  Proposes  to  Ado  to 
Service  Agreement— Continued 


Northap.  Martin  County, 

Minnesota 


13.  Great  Lakes  Gas  Transmission 
Limited  Partnership 

[Docket  No.  CP91-2458-0OOJ 
July  24, 1991. 

Take  notice  that  on  July  12, 1991, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes),  One 
Woodward  Avenue,  suite  1600.  Detroit, 
Michigan  48226,  Hied  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA),  15  U.S.C.  717f(b),  for 
authority  to  abandon  firm  natural  gas 
transportation  service  provided  to 
Michigan  Consolidated  Gas  Company 
(MichCon)  and  Michigan  Gas  Company 
(MiGas)  pursuant  to  Rate  Schedules  T- 
15  and  T-18,  respectively,  under  Great 
Lakes'  FERC  Gas  Tariff,  Original 
Volume  No.  2,  all  as  more  fully  set  forth 
in  the  application  that  is  on  file  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  and  open  to  public 
inspection.  Great  Lakes  states  that  both 
MichCon  and  MiGas  have  requested 
that  their  respective  services  be 
terminated  effective  November  1. 1991, 
and  each  has  requested  that  a  reduced 
level  of  this  transportation  service  be 
provided  under  an  FT  Agreement,  in 
accordance  with  Great  Lakes'  open 
access  tariff. 

Great  Lakes  states  that  it  currently 
provides  MichCon  with  firm 
transportation  of  up  to  57,000  Mcf  per 
day  (Mcfd)  from  an  existing 
interconnection  between  the  facilities  of 
Great  Lakes  and  TransCanada 
Pipeline*,  Limited,  located  on  the 
international  boundary  near  Emerson, 
Manitoba  (Emerson  Receipt  Point),  to 
various  points  of  intercoimection 
between  the  facilities  of  Great  Lakes 
and  MichCon,  located  at  Rapid  River, 
Mackinaw,  Rudyard,  Sault  Ste.  Marie, 
Pellston,  Petoskey,  Gaylord,  and  Belle 
River  Mills,  Michigan,  pursuant  to  a 
Transportation  Service  Agreement 
between  Ae  companies,  dated 
December  10, 1987.  The  service  was 
certificated  by  the  Commission  on  May 
6, 1987.  in  Docket  No.  CPBfr-696-000. 

Great  Lakes  further  states  that  it 
provides  MiGas  with  firm  transportation 
service  of  up  to  7,300  Mcfd  from  the 
Emerson  Receipt  Point  to  various  points 
of  interconnection  between  the  facilities 
of  Great  Lakes  and  MiGas,  located  at 
Manistique,  Newberry-Engadine,  and  St. 


Ignace,  Michigan,  pursuant  to  a 
Transportation  Service  Agreement 
between  the  companies,  dated  {uly  31, 
1989.  The  service  was  certificated  by  the 
Commission  on  May  23, 1988  in  Docket 
No.  CP88-8-000. 

Great  Lakes  states  that  each  of  the 
referenced  Agreements  provide  for  a 
primary  term  which  expires  on 
November  1, 1991.  Further,  MichCon  has 
advised  that  it  would  like  to  reduce  the 
.  level  of  b-ansportation  service  from  the 
Emerson  Receipt  Point  from  57,000  Mcfd 
to  30,000  Mcfd  upon  the  expiration  date. 
MiGas  has  requested  a  siniilar  reduction 
from  a  maximum  of  7,300  Mcfd  to  1,800 
Mcfd.  MichCon  and  MiGas  have  each 
requested  that  their  respective  reduced 
levels  of  service  be  provided  under 
Great  Lakes'  FT  Rate  Schedule.  Further. 
MichCon  and  MiGas  both  consent  to 
abandotmient  of  the  current  service, 
effective  November  1, 1991.  and  each 
has  entered  into  a  letter  agreement, 
dated  July  1, 1991,  which  reflects  this 
understanding.  Great  Lakes  advises  that 
no  facilities  are  being  abandoned  in  this 
application.  Great  Lakes  also  advises 
that,  as  a  result  of  the  reduction  in 
service  by  MichCon  and  MiGas,  up  to 
32,500  Mcfd  of  capacity  will  become 
available  on  Great  Lakes'  system.  Great 
Lakes  states  that  this  capacity  will 
allow  it  to  avoid  the  cost  of  constructing 
facilities  required  to  provide  firm 
transportation  services  for  Northern 
States  Power  Company  (Wisconsin)  and 
Northern  States  Power  Company 
(Minnesota)  and  Kamine/Beta  South 
Glen  Falls,  L.P.  According  to  Great 
Lakes,  this  will  reduce  its  planned 
construction  costs  by  $25,000,000.  thus 
benefiting  all  of  the  shippers  on  Great 
Lakes'  system. 

Comment  date:  August  14. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  Texas  Eastera  Transmissim  Corp.; 
Tennessee  Gas  Pipeline  Co. 

(Docket  Nos.  CP91-2493-000,  CP91-2494-000, 
CP91 -2495-000,  CP91-2518-0001 

July  24, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation,  P.O.  Box 
2521.  Houston.  Texas  77252-2521.  and 
Tennessee  Gas  Pipeline  Company,  P.O. 
Box  2511,  Houston.  Texas  77252, 
(Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  J§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP88- 
136-000,  as  amended  and  Docket  Na 
CP87-115-000.  respectively,  pursuant  to 


section  7  of  the  Natural  Gas , 
more  fully  set  forth  in  the  req 
are  on  file  with  the  Commiss 
open  to  public  inspection.* 
Information  applicable  to  < 

*  These  prior  notice  requests  are  a 
consolidated. 


Docket  No.  (date  filed) 

Shippei 

CP91 -2493-000 

CSntonQ 

(7-17-91) 

Transm 

(Market 

CP91 -2494-0000 

Vesta  E™ 

(7-17-01) 

(Market 

CP91 -2495-000 

YumaGa 

(7-17-91) 

(Marlcei 

CP91-25ie-000 

HougexC 

(7-1d-81j 

Compai 

15.  United  Gas  Pipe  Line  Ca 

(Docket  No,  CP91-2S16-O00] 
July  24, 1991. 

Take  notice  that  on  )uly  IG 
United  Gas  Pipe  Line  Compa 
Box  1478.  Houston,  Texas  77 
filed  in  Docket  No.  CP91-251 
request  pursuant  to  9S  157.21 
157.211  of  the  Commission's 
under  the  Natural  Gas  Act  t 
and  operate  a  six-inch  delivt 
related  facihties  in  order  to  t 
natural  gas  for  Shell  Oil  Coii 
(Shell)  in  Ranking  Coimty,  M 
all  as  more  fully  set  forth  in  I 
on  file  with  the  Commission 
public  inspection. 

United,  specifically  states 
proposed  facilities  vvill  enab! 
transport  on  an  Interruptible 
estimated  average  of  55.000 1 
natural  gas  for  Shell  under  l) 
Rate  Schedule.  United  also  s 
has  su^icient  capacity  to  rer 
proposed  service  without  dei 
disadvantage  to  its  other  cus 
United  proposes  to  install  thi 
at  M.P.  243.00  on  the  Koseius 
line,  in  Section  24.  T-6-N.  R- 
estimated  cost  of  231.900.  of 
Shell  will  reimburse  United. 

Comment  date:  September 
accordance  with  Standard  Pi 
at  the  end  of  this  notice. 

16.  Ocean  State  Powef  n 
[Docket  No.  CI91-103-000] 
July  24, 1991. 

Take  notice  that  on  July  3. 
modified  on  July  16, 1991.  Oc 
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iNQ  Delivery  Poirrrs 
OSES  TO  Add  to 
;hrr— Continued 


Norttwup.  Martin  Goumy, 
Minnesota 


Transmission 
MWOJ 

m  July  12. 1991. 
jnsmission  Limited 
^kes),  One 
suite  1600,  Detroit, 
d  an  application 
7(b)  of  the  Natural 
J.S.C.  717f(b).  for 
n  finn  natural  gas 
ce  provided  to 
ted  Gas  Company 
ligaa  Gas  Company 
Rate  Schedules  T- 
ively,  under  Great 
iriff.  Original 
more  fully  set  forth 
at  is  on  file  with  the 
liatory  Conmiission 
pen  to  public 
kes  states  that  l)oth 
J  have  requested 
services  be 
November  1, 1991, 
ited  that  a  reduced 
rtation  service  be 
T  Agreement,  in 
3at  Lakes'  open 

i  that  it  currently 
nth  firm 

to  57.000  Mcf  per 
existing 

veen  the  facilities  of 
insCanada 
>cated  on  the 
sry  near  Emerson, 
Receipt  Point),  to 
ercormection 
s  of  Great  Lakes 
id  at  Rapid  River, 
,  Sault  Ste.  Marie. 
>aylord,  and  Belle 
n,  pursuant  to  a 
ice  Agreement 
lies,  dated 
rhe  service  was 
ommission  on  May 
).  CPB8-696-000. 
>r  states  that  it 
1  firm  transportation 
)Mcfd  from  the 
int  to  various  points 
etween  the  facilities 
vliGas,  located  at 
ry-Engadine,  and  St. 


Ignace,  Michigan,  pursuant  to  a 
Transportation  Service  Agreement 
between  the  companies,  dated  fuly  31, 
1989.  The  service  was  certificated  by  the 
Commission  on  May  23, 1988  in  Docket 
No.  CP88-8-000. 

Great  Lakes  states  that  each  of  the 
referenced  Agreements  provide  for  a 
primary  term  which  expires  on 
November  1, 1991.  Further,  MichCon  has 
advised  that  it  would  like  to  reduce  the 
level  of  transportation  service  from  the 
Emerson  Receipt  Point  from  57,000  Mcfd 
to  30,000  Mcfd  upon  the  expiration  date. 
MiGas  has  requested  a  siniilar  reduction 
from  a  maximum  of  7,300  Mcfd  to  1.800 
Mcfd.  MichCon  and  MiGas  have  each 
requested  that  their  respective  reduced 
levels  of  service  be  provided  under 
Great  Lakes'  FT  Rate  Schedule.  Further. 
MichCon  and  MiGas  both  consent  to 
abandotmient  of  the  current  service, 
effective  November  1, 1991,  and  each 
has  entered  into  a  letter  agreement, 
dated  July  1, 1991.  which  reflects  this 
understanding.  Great  Lakes  advises  that 
no  facilities  are  being  abandoned  in  this 
application.  Great  Lakes  also  advises 
that,  as  a  result  of  the  reduction  in 
service  by  MichCon  and  MiGas,  up  to 
32,500  Mcfd  of  capacity  will  become 
available  on  Great  Lakes'  system.  Great 
Lakes  states  that  this  capacity  will 
allow  it  to  avoid  the  cost  of  constructing 
facilities  required  to  provide  firm 
transportation  services  for  Northern 
States  Power  Company  fWisconsin)  and 
Northern  States  Power  Company 
(Minnesota)  and  Kamine/Beta  South 
Glen  Falls,  L.P.  According  to  Great 
Lakes,  this  will  reduce  its  planned 
construction  costs  by  $25,000,000,  thus 
benefiting  all  of  the  shippers  on  Great 
Lakes'  system. 

Comment  date:  August  14. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  Texas  Eatten  TraBsmissim  Corp.; 
Tennessee  Gas  Pipeline  Co. 

(Docket  Nos.  CP91-2493-000,  CP91-2494-000, ' 
CP91-2495-000,  CP9t-2518-000]  • 

July  24, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation,  P.O.  Box 
2521.  Houston.  Texas  77252-2521.  and 
Tennessee  Gas  Pipeline  Company,  P.O. 
Box  2511.  Houston.  Texas  77252. 
(Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  J§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP8ft- 
136-000.  as  amended  and  Docket  No. 
CP87-115-000,  respectively,  pursuant  to 


section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.* 
Information  applicable  to  each 


*  These  prior  notice  requeits  ore  not 
coiuolidated. 


transaction.  Including  the  Identity  of  the 
shipper,  the  type  of  transportation 
service,  ^e  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  armual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 


under  S  284J223  of  the  Commission's 
Regulations,  has  l)een  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  9, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  Na  (date  med) 


CP91 -2493-000 
(7-17-91) 

CP91 -2494-0000 
(7-17-91) 

CP91 -2495-000 
(7-17-91) 

CP91-2518-000 
(7-1S-9n  I 


Shipper  name  (type) 


Clinton  Qaa 

Transmisstoa  Inc. 

(Marketer). 
Vesta  Energy  Company 

(Marketei). 

Yuma  Gas  Corporation 
(Mar1(eter). 

HougexGas  Mertetlr>g 
Company  (Marketer). 


Paaltday. 

average 

day.  annuai 

MMbtu 


100.000 
100,000 

36.500.000 
120.000 
120.000 

43.800.000 
40,000 
40.000 

14.600.000 
100.000 
100.000 

36,500.000 


Receipt  points 


Vwious.. 
VarkMis- 
Vaitous. 

Various „ 


Oeitvery  points 


Vwlout.. 


Vaitout. 
Various. 

H.. 


Cmiliatt  data,  rata 


rr-1.  InterruptUe .. 
(T-1 ,  iMatTupflbla .. 
rr-1,  IntarrupUbla. 
IT.  Intenupttie  — 


Reiatod  docket. 

Man  up  date 


ST91-8889 
6-2-91 

8TB1-0170 
6-1-01 

ST91-e336 
6-5-91 

ST91-S524 
7-1-91 


15.  United  Gas  Pipe  Line  Ca 

(Docket  No.  CP91-2S16-O00] 
July  24. 1991. 

Take  notice  that  on  July  18. 1991. 
United  Gas  Pipe  Line  Company,  P.O. 
Box  1478,  Houston,  Texas  77251-147^ 
filed  in  Docket  No.  CP91-2516-000.  a 
request  pursuant  to  9S  157.205  and 
157.211  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act,  to  construct 
and  operate  a  six-inch  delivery  tap  and 
related  facilities  in  order  to  transport 
natural  gas  for  Shell  Oil  Company 
(Shell)  in  Ranking  County,  Mississippi, 
all  as  more  fully  set  forth  in  the  request 
on  file  with  the  Commission  and  open  to 
public  inspection. 

United,  specifically  states  that  the 
proposed  facilities  will  enable  it  to 
transport  on  an  intemiptible  basis  an 
estimated  average  of  55,000  Mcf/d  of 
natural  gas  for  Shell  under  United's  ITS 
Rate  Schedule.  United  also  states  that  it 
has  su^icient  capacity  to  render  the 
proposed  service  without  detri^nent  or 
disadvantage  to  its  other  customers. 
United  proposes  to  install  the  facilities 
at  M.P.  243.00  on  the  Koseiusko  30-inch 
line,  in  Section  24,  T-6-N,  R-2-E,  at  an 
estimated  cost  of  231,900,  of  which  cost. 
Shell  will  reimburse  United 

Comment  date:  September  9, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  Ocean  State  Power  II 

(Docket  No.  CI91-103-0001 
July  24. 1991. 

"Take  notice  that  on  July  3. 1991.  as 
modified  on  July  16, 1991.  Ocean  State 


Power  II  (Ocean  State  II).  c/o  J. 
Makowski  Associates,  Inc..  One 
Bowdoin  Square,  Boston,  Massachusetts 
02114,  filed  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandonment  authorizing  sales  for 
resale  of  natural  gas  in  interstate 
commerce  subject  to  the  Commission's 
jurisdiction,  including  imported  gas,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  August  12, 1991.  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

17.  Honda  of  America  Mfg.,  Inc. 

[Docket  No.  0191-106-000) 
July  24. 1991. 

Take  notice  that  on  July  18, 1991, 
Honda  of  America  Mfg.,  Ina  (Honda)  of 
Honda  Parkway,  Marj-sville,  Ohio  43040, 
filed  an  application  pursuant  to  sections 
4  and  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  which  pregranted 
abandonment  authorizing  sales  in 
interstate  commerce  for  resale  of  natural 
gas  from  any  source  (domestic  or 
foreign)  to  the  extent  such  sales  would 
be  subject  to  the  Commission's  NGA 
jurisdiction,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 


Comment  date:  August  12. 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

IS.  New  Jersey  Natural  Gas  Ca 
[Docket  No.  091-104-000] 
July  24. 1991. 

Take  notice  that  on  July  9, 1991.  New 
Jersey  Natural  Gas  Company  (New 
Jersey  Natural),  a  local  distribution 
company,  of  1415  Wyckoff  Road,  P.O. 
Box  1464,  Wall.  New  Jersey  07719.  filed 
an  application  pursuant  to  sections  4 
and  7  of  the  Natiu-al  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandonment  authorizing  sales  for 
resale  in  interstate  commerce  of  any 
natural  gas.  including  all  gas  purchased 
in  a  first  sale,  imported  natiiral  gas,  and 
natural  gas  purchased  from  interstate 
and  intrastate  pipelines  and  from  local 
distribution  companies,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Comment  date:  August  12, 1991,  in 
accordance  with  Standard  Paragraph  | 
at  the  end  of  this  notice. 

19.  Cibola  Corp. 

(Docket  No.  091-105-000) 
luly  24. 1991. 

Take  notice  that  on  July  la  1991. 
Cibola  Corporation  (Cibola)  of  11011  Q 
Street.  #106-A,  Omaha,  Nebraska  68137. 
filed  an  application  pursuant  to  sections 
4  and  7  of  the  Natural  Gas  Act  and  the 
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Federal  &iergy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandonment  authorizing  sales  of  any 
natural  gas  in  interstate  commerce  for 
resale,  including  all  gas  NGPA 
categories  of  NGA  gas.  imported  natural 
gas.  and  natural  gas  sold  under  any 
existing  or  subsequently  approved 
pipeline  blanket  certificate  authorizing 
intemiptible  sales  of  surplus  system 
supply,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Comment  date:  August  12, 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  the  Notice. 

20.  North  Jersey  Energy  Associates 

'Docket  No.  091-101-000] 
l-ily  24. 1991. 

Take  notice  that  on  July  3. 1991,  North 
jersey  Energy  Associates  (North  Jersey), 
j/o  Intercontinental  Energy  Corporation. 
350  Lincoln,  suite  111,  Hingham. 
Massachusetts  02043,  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  thereunder  for  an  unlimited- 
term  blanket  certificate  with  pregranted 


abandonment  authorizing  the  sale  for 
resale  in  interstate  commerce  of  natural 
gas  subject  to  the  Commission's  NGA 
jurisdiction,  including  imported  gas, 
natural  gas  sold  under  any  existing  or 
subsequently  approved  pipehne  blanket 
certificate  authorizing  intermptible  sales 
of  surplus  system  supply  and  any  other 
natural  gas  required  to  be  sold  pursuant 
to  a  certificate,  all  as  more  fully  set  forth 
in  the  application  which  is  on  Hie  with 
the  Commission  and  open  for  public 
inspection. 

Comment  date:  August  12, 1991.  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

21.  Northeast  Energy  Associates 

(Docket  No.  0191-102-000] 
July  24. 1991. 

Take  notice  that  on  July  3, 1991, 
Northeast  Energy  Associates 
(Northeast),  c/o  Intercontinental  Energy 
Corporation,  350  Lincoln,  suite  111, 
Hingham,  Massachusetts  02043,  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  thereunder  for  an  unlimited- 
term  blanket  certificate  with  pregranted 
abandonment  authorizing  the  sale  for 
resale  in  interstate  commerce  of  natural 
gas  subject  to  the  Commission's  NGA 


jurisdiction,  including  imported  gas, 
natural  gas  sold  under  any  existing  or 
subsequently  approved  pipeline  blanket 
certificate  authorizing  intemiptible  sales 
of  surplus  system  supply  and  any  other 
natural  gas  required  to  be  sold  pursuant 
to  a  certificate,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Comment  date:  August  12, 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

22.  Chevron  MSA.  Inc.,  et  al. 

(Docket  No.  G-7192-000,*  et  al.] 
July  23. 1991. 

Take  notice  that  each  of  the 
Apphcants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce  or  to 
abandon  service  as  described  herein,  all 
as  more  fully  described  in  the  respective 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Comment  date:  August  12,  1991.  in 
accordance  with  Standard  Paragraph  / 
at  the  end  of  this  notice. 


*  This  notice  doe«  not  provide  for  consoiidatian 
for  hearit\g  of  the  several  matters  covered  herein. 


Docket  No.  and  (tats  Hed 


G-71 92-000 
G-10642-000  E  5-1-91 


CI91-71-000 

(075-734) 

B 

4-12-91 
CI91-74-000 

(0179-656) 

B 

4-15-91 
CI91-83-CC0 

(075-468) 

B 

5-10-01 
091-64-000 

(081-291) 

B 

5-10-91 
091-100-000 

E 

7-2-01 


Appicant 


Owvnm  U.SA.  htc..  P.O  Box  3725,  Hous- 
ton. TX  77253-3725. 


Maxus  Exploration  Company,  717  N.  Har- 
«»ood  Street,  suite  3100,  Dallas  TX 
75201-6505. 

BHP  Petroteum  Company  Inc.,  5847  San 
Fetipe,  suite  3600,  Hooston,  TX  77057. 


Unocal  Exploration  Corporation.  P.O.  Box 
7600. 1.OS  Angeles,  CA  90051. 


Unocal  Exptoralion  Corporation.. 


Diamond  Shamrodj  Offstwre  partners  Un- 
ited Partnership.  717  N  Haiwood  Street 
room  3156.  Dallas,  TX  75201. 


Purctisser  and  locaticn 


El  Paso  Natural  Gas  Company.  R.S.  Wind- 
tiam  Lease,  Amacker-Tippett  Field, 
Upton  County,  Texas. 

Natural  Gas  Pipeline  Company  o(  America, 
Block  23-U  High  Island  Area,  State  o( 
Texas  waters. 

ColumtM  Gas  Tranamission  Corporation, 
Galveston  Area  Blocks  A- 126  and  A- 
131.  Ottahore  Texas. 

Texas  Eastern  Transmission  Corporation, 
West  Cameron  Block  513,  OUshora  Lou- 
isiana. 

Texas  Eastern  Transmission  CorporatkMi, 
West  Cameron  Bkx*  528,  Offshore  Lou- 


Texas  Gas  Transmission  Corporation. 
Block  220,  East  Cameron  Area,  Off- 
shore Louisiana. 


Description 


Acreage  acquired  5-1-90  Ironi  Lawyers 
Title  Insirance  Corporatksn  wtich  ac- 
quired it  irom  Union  Oil  Company  of 
Cahfofnia. 

Last  we*  pkigged  and  abandoned,  lease 


Reserves  depleted,  teases  expired. 


Lease  expired. 
dor>ed. 


wells  plugged  and  aban- 


Welt  piugoed  and  abandoned, 
pirsd. 


Aaeege  acquired  1-1-91  fiom  OKC  limll- 
ed  Parkieiihip. 


Filing  Code:  A-lni«ial  Swvioe.  B-Abandonmwrt.  C-Amendment  to  add  •creage.  D-AsaignmenI  of  acreage,   E-Succesaion.  F-Partirt  Successioa 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  at  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NW..  Washington.  DC 


20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 


considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 


intervene  in  accordance  with  th( 
Commission's  Rules. 

Take  further  notice  that,  pursi 
the  authority  contained  in  and  s 
jurisdiction  conferred  upon  the  1 
Energy  Regulatory  Commission 
sections  7  and  15  of  Ae  Natural 
and  the  Commission's  Rules  of  I 
and  Procedure,  a  hearing  will  be 
without  further  notice  before  th« 
Commission  or  its  designee  on  t 
if  no  motion  to  intervene  is  filed 
the  time  required  herein,  if  the 
Commission  on  its  own  review  < 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pul 
convenience  and  necessity.  If  a 
for  leave  to  intervene  is  timely  i 
the  Commission  on  its  own  mot 
believes  that  a  formal  hearing  it 
required,  further  notice  of  such  i 
will  be  duly  given. 

Under  the  procedure  herein  p 
for,  unless  otherwise  advised,  it 
unnecessary  for  the  applicant  tc 
or  be  represented  at  the  hearing 

G.  Any  person  or  the  Commis 
staff  may,  within  45  days  after  t 
issuance  of  the  instant  notice  b; 
Commission,  file  pursuant  to  ni] 
the  Commission's  Procedural  R\ 
CFR  385.214)  a  motion  to  intervi 
notice  of  intervention  and  pursi 
§  157.205  of  the  Regulations  unc 
Natural  Gas  Act  (18  CFR  157.20 
protest  to  the  request.  If  no  prol 
filed  within  the  time  allowed  th 
the  proposed  activity  shall  be  d 
be  authorized  effective  the  day 
time  allowed  for  filing  a  protest 
protest  is  filed  and  not  withdra< 
within  30  days  after  the  time  all 
filing  a  protest,  the  instant  requ 
be  treated  as  an  application  for 
authorization  pursuant  to  sectic 
the  Natural  Gas  Act. 

J.  Any  person  desiring  to  be  1: 
make  any  protest  with  referenc 
filings  should  on  or  before  the  c 
date  file  with  the  Federal  Energ 
Regulatory  Commission,  825  Nc 
Capitol  Street  NE.,  Washington 
20426  a  motion  to  intervene  or  i 
in  accordance  with  the  requirei 
the  Commission's  Rules  of  Prac 
Procedure  (18  CFR  385.211.  385. 
protests  filed  with  the  Commis; 
be  considered  by  it  in  determin 
appropriate  action  to  be  taken  i 
not  serve  to  make  the  protestai 
parties  to  the  proceeding.  Any  { 
wishing  to  become  a  party  in  ai 
proceeding  herein  must  file  a  pi 
intervene  in  accordance  with  tl 
Commission's  rules. 

Under  the  procedure  herein  | 
for.  unless  otherwise  advised,  i 
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jurisdiction,  including  imported  gas, 
natural  gas  sold  under  any  existing  or 
subsequently  approved  pipeline  blanket 
certificate  authorizing  intemiptible  sales 
of  surplus  system  supply  and  any  other 
natural  gas  required  to  be  sold  pursuant 
to  a  certificate,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Comment  date:  August  12, 1991.  in 
accordance  with  Standard  Paragraph  f 
at  the  end  of  this  notice. 

22.  Chevron  VSA.  Inc.,  et  al. 

(Docket  No.  G-7192-OOa"  et  al] 
July  23. 1991. 

Take  notice  that  each  of  the 
Apphcants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce  or  to 
abandon  service  as  described  herein,  all 
as  more  fully  described  in  the  respective 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Comment  date:  August  12,  1991.  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 


*  This  notice  doea  not  provide  for  coiuolidatiaa 
for  hearii\g  of  the  several  matters  covered  herein. 


Purchaser  and  locaticn 


so  Natural  Gas  Company.  R.S.  Wind- 
n  Lease,  Amacker-Tippett  Field. 
Ion  County,  Texas. 

al  Gas  Pipeline  Company  of  America, 
ck  23-1^  High  Island  /^ea.  Stale  ol 
las  waters. 

ntM  Gas  Trarwnission  Corporation, 
veston  Area  Bloclts  A- 126  and  A- 
,  OfMx>re  Texas. 

I  Eastern  Transmission  Corporation, 
st  Cameron  Bkx*  513,  OMshore  Lou- 
na. 

I  Eastern  Transmission  Corporation. 
St  Cameron  Bkx*  528,  Offstvxe  Lou- 

na. 

I  Gaa  Transmission  Corporation, 
ck  220,  East  Cameron  Area,  Ott- 
reLoiMiana. 


Description 


Acreage  acquired  5-1-90  from  Lawyerv 
Title  Insurance  Corporation  wtich  ac- 
quired it  from  Union  Oil  Company  of 
Cahfixnia. 

Last  weN  plugged  and  atendoned,  lease 
expired. 


Reserves  depleted,  teases  expired. 


Lease  expired,  wells  plugged  and  abarv 
doned. 


WeA  piugoed  and  abandoned, 
pirad. 


Aaeege  acquired  1-1-91  fioat  OKC  UmH- 
ed  ParkieiWiip. 


•creage.  D— Asaignmeni  of  aaeage,  E— Succession,  F— Partiai  Successioa 
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considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 


intervene  in  nccordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Nattiral  Gas  Act 
and  the  Comrnission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  diat  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  vWthin  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  die 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

].  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  othen\i8e  advised,  it  will  b* 


unnecessary  for  the  applicant  to  appear 

or  be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  01-18202  Piled  7-31-91: 8:45  am] 

WLUNG  COK  t7ir-0Mi 


(RP91-179-000] 

The  Algonguin  Customer  Group  v. 
Texas  Eastern  Transmission 
Corporation;  Complaint 

)uly  25, 1981. 

On  July  24, 1991,  the  Commission 
issued  an  Order  on  Rehearing  in  CNG 
Transmission  Corporation,  Docket  Nos. 
RP88-21 1-012.  etal..  which  also 
established  the  complaint  docket  in  the 
above-captioned  proceeding.  The 
Commission  stated  that  it  would  treat  as 
a  complaint  t&e  filing  made  by  the 
Algonquin  Customer  Group  on  }une  6. 
1991,  wdiich  requested  clarification  or,  in 
the  alternative,  rehearing  of  the 
Commission  order  issued  May  7, 1991,  in 
the  above-mentioned  CNG  dockets. 

The  Commission's  July  24, 1991  order 
stated  as  follows  in  treating  the 
Algonquin  Customers'  filing  as  a 
complaint  (footnotes  deleted);  * 

"The  order  approving  CNG's 
settlement  required  CNG  to  offer  all  its 
restructured  CD  partial  requirements 
customers  the  same  package  of 
restructured  sales,  storage,  and 
transportation  services,  with  upstream 
capacity  rights  and  access  to  favorable 
upstream  receipt  points,  that  CNG  has 
offered  to  its  RQ  full  requirements  sales 
customers.  Under  the  settlement,  RQ 
and  CD  customers  are  allowed  to  reduce 
and/or  convert  current  sales 
entitlements  and  receive  restructured 
service  under  new  ACD  and  CD  Rate 
Schedules,  respectively.  New  ACD 
customers  are  permitted,  under  the 
settlement,  to  buy  gas  from  sources 
other  than  CNG  and  to  store  gas 
purchased  from  other  sources  and  CNG 
in  CNG's  storage  fields.  After  the 
settlement  becomes  effective,  CNG  and 
its  sales  customers  will  commence 
restructured  services  under  new  service 
agreements  based  on  their  interim 
precedent  agreements  with  CNG." 

"Algonquin  Gas  Transmission  Corp., 
an  indirect  pipeline  CD  customer  of 
CNG  interconnects  with  Texas  Eastern, 
not  CNG.  Texas  Eastern's  FTS  Rate 
Schedule  requires  Texas  Eastern  to 
transport  only  gas  purchased  under 
CNG's  existing  CD  Rate  Schedule. 
Texas  Eastern  agrees  in  the  FTS  Rate 
Schedule  to  transport  only  the  gas 
Algonquin  purchases  from  CNG  under 
the  existing  CD  Rate  Schedule  until  the 
service  agreement  expires  on  October 


31, 1992,  unless  the  agreement  is 
extended.  Algonquin  Customers  argue 
that  in  order  for  Algonquin  and  its  LDC 
resale  customers  to  participate  in  CNG's 
restructured  services  on  an  equal  basis 
with  RQ  sales  customers,  the 
Commission  should  require  Texas 
Eastern  to  modify  sections  lA(i)  and  3.S 
of  its  firm  transportation  (FTS)  Rate 
Schedule.  Algonquin  Customers  ask  the 
Commission  to  require  Texas  Eastern  to 
transport  any  gas  CNG  delivers  to 
Texas  Eastern  for  Algonquin  or  its 
customers,  whether  purchased  from 
CNG  or  not  in  order  to  achieve  the 
settlement's  service  restructuring 
objectives." 

"Insofar  as  Algonquin  sad  its  UX! 
resale  customers  are  concerned,  the 
service  restructuring  objectives  of 
CNG's  settlement  depend  on  expanded 
transportation  on  Texas  Eastern,  whidi 
is  the  sole  transporter  of  CD  gas  sold  by 
CNG  to  Algonquin.  Algonquin  does  not 
interconnect  directly  with  CNG.  Under 
Texas  Eastern's  cturenf  FTS  tariff, 
Texas  Eastern  agrees  to  transport  gas 
sold  under  CNG's  existing  CD  Rate 
Schedule  for  delivery  to  CNG's  CD 
customers,  including  Algonquin.  Texas 
Eastern's  FTS  tariff,  however,  does  not 
obligate  Texas  Eastern  to  transport  gas 
that  CNG  proposes  to  sell  to  A^onquin 
(or  to  other  CD  customers)  under  the 
new  restructured  CD  Rate  Schedule,  or 
to  transport  gas  that  Algonquin  (or  other 
CD  customers)  may  seek  to  purchase 
from  a  suppUer  other  than  CNG  prior  to 
the  expiration  of  die  CD  customer's 
service  agreement  with  CNG." 

"The  Commission  can  not  revise  a 
Texas  Eastern  tariff  provision  in  a  CNG 
proceeding  because  Texas  Eastern  has 
not  been  provided  notice  of  the 
proposed  tariff  revision  with  the 
opportunity  to  intervene  and  comment 
Accordingly,  the  Algonquin  Customers* 
reqtiest  is  denied.  However,  die 
Commission  will  treat  the  Algonquin 
Customers'  pleading  as  a  complaint 
under  section  5  of  the  Natural  Gas  Act 
The  Commission  will  give  Texas  Eastern 
the  opportunity  to  respond  to  the 
Algonquin  Customers'  complaint  in  the 
newly-estabhshed  Docket  No.  RP91- 
179-000.  Within  30  days  after  issuance 
of  this  order,  Texas  Eastern  is  directed 
to  file  its  response  to  the  Algonquin 
Customers'  contentions.  Any  other 
person  potentially  affected  by  the  tariff 
changes  urged  by  the  Algonquin 
Customers  may  also  file  a  response 
within  30  days  of  this  order." 
Lob  D.  Caahell. 
Secretary. 
[FR  Doc  91-18205  FHed  7-31-ei-,  8)45  an] 
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[Docket  No.  TM9 1-1 0-4-000] 

Granite  State  Gas  Transmission,  inc.; 
Proposed  Changes  in  Rates 

July  25, 1991. 

Take  notice  that  on  July  22. 1991, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  300  Friberg  Parkway, 
Westborough,  Massachusetts  01581 
tendered  for  fihng  Fourth  Revised  Sheet 
No.  25  in  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  containing 
changes  in  rates  for  effectiveness  on 
July  1, 1991. 

According  to  Granite  State,  it  provides 
a  storage  service  for  Bay  State  Gas 
Company  under  its  Rate  Schedule  GSS 
with  storage  capacity  provided  in  a 
facility  operated  by  CNG  Transmission 
Corporation  (CNG).  It  is  further  stated 
that  Granite  State's  Rate  Schedule  GSS 
tracks  changes  made  by  CNG  under  its 
Rate  Schedule  GSS  pursuant  to  which 
Granite  State  obtains  storage  capacity 
from  CNG. 

Granite  State  further  states  that,  on 
July  6, 1991,  in  Docket  Nos.  RP88-211,  et 
al,  CNG  filed  revised  tariff  sheets  in  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  in  compliance  v/ith  a  Stipulation 
and  Agreement  approved  by  the 
Commission  in  an  order  issued  May  7, 
1991.  Revisions  in  CNGs  Rate  Schedule 
GSS  rates  were  included  in  CNG's  filing, 
it  is  stated.  According  to  Granite  State, 
its  filing  tracks  in  its  Rate  Schedule  GSS 
the  changes  made  by  CNG  in  its  rates 
for  Rate  Schedule  GSS  service. 

Granite  State  states  that  copies  of  its 
filing  were  served  on  Bay  State  Gas 
Company  and  the  regulatory 
conunissions  of  the  states  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  1, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
roust  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell 
Secretary. 
[PR  Doc.  91-ia204  Filed  7-31-91;  8:45  am] 
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[Dodcet  No.  RP89-245-004] 

Paiute  Pipeiine  Co.,  Compliance  Filing 

July  25, 1991. 

Take  notice  that  on  July  22, 1991. 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  the  following  tariff 
sheets  to  be  part  of  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1-A: 

Original  Sheet  No.  11 
First  Revised  Sheet  No.  66 
Original  Sheet  Nos.  87-89 

Paiute  states  that  its  filing  is  in 
comphance  with  the  Commission's  order 
issued  June  21, 1991  in  Docket  No.  RP89- 
245-000,  in  which  the  Commission 
issued  rulings  on  certain  issues 
involving  Paiute's  recovery  from  its 
customers  of  the  take-or-pay  buyout  and 
buydown  fixed  charges  billed  to  Paiute 
by  its  former  upstream  pipeline  supplier. 
Northwest  Pipeline  Corporation 
(Northwest).  Paiute  states  that  in  that 
order  the  Commission  directed  Paiute  to 
recalculate  the  total  allocable  portions 
of  the  Northwest  take-or-pay  fixed 
charges  to  be  assigned  to  each  of 
Paiute's  sales  customers  by  using  the  60- 
month  deficiency  period  utilized  by 
Northwest  in  computing  its  allocations. 
Paiute  was  also  directed  to  make  certain 
revisions  to  its  related  tariff  language. 

Paiute  states  that  under  a  settlement 
approved  by  the  Commission  in  Docket 
No.  RP88-227.  Paiute's  four  firm  sales 
customers  fully  converted  their  firm 
sales  entitlements  to  firm  transportation 
service  effective  June  1, 1991,  and  that 
Paiute's  sales  tariff  volume  was  deemed 
to  be  cancelled  as  of  that  date.  Paiute 
further  states  that  a  provision  of  the 
settlement  provides  that  Paiute  will  be 
able  to  include  provisions  governing  its 
passthrough  of  the  Northwest  take-or- 
pay  fixed  charges  in  Paiute's 
transportation  tariff  following  its 
customers'  conversions  to  firm 
transportation  service  and  the  approval 
by  the  Commission  of  appropriate  tariff 
provisions  governing  such  passthrough. 
Thus,  Paiute  proposes  in  its  comphance 
filing  to  transfer  its  take-or-pay  buyout 
and  buydown  cost  passthrough  tariff 
provisions  to  its  transportation  tariff. 
First  Revised  Volume  No.  1-1.  However, 
in  transferring  such  provisions  to  its 
transportation  tariff.  Paiute  states  that  it 
has  continued  to  allocate  the  take-or- 
pay  fixed  charges  from  Northwest  to 
only  its  former  firm  sales  customers, 
who  are  now  firm  transportation 
customers,  from  whom  Paiute  has  been 
authorized  to  collect  such  costs. 

Paiute  asserts  that,  in  compliance  with 
the  Commission's  order.  Paiute  has 
recalculated  the  total  allocable  portion 
of  the  Northwest  take-or-pay  fixed 
charges  for  each  of  Paiute's  former  sales 


customers  utilizing  the  60-month 
deficiency  period  used  by  Northwest.  In 
addition,  Paiute  states  that  it  has 
calculated  revised  monthly  amounts  for 
each  customer  for  the  remainder  of  the 
amortization  period. 

Paiute  also  indicates  that  it  has  made 
certain  revisions  to  its  related  tariff 
language  which  are  consistent  with  the 
Commission's  order,  or  which  are  non- 
substantive changes  to  conform  the 
take-or-pay  passthrough  provisions  to 
Paiute's  transportation  tariff.  Paiute 
states  that  as  a  result  of  the  changes  to 
its  tariff  language,  Paiute  has 
overcollected  certain  carrying  charges 
from  certain  of  its  former  sales 
customers,  which  Paiute  will  credit  to 
such  customers  by  means  of  a  billing 
adjustment. 

Paiute  requests  that  the  proposed 
tariff  sheets  be  permitted  to  become 
effective  June  1. 1991,  in  order  to  make 
such  tariff  sheets  effective  upon  the  date 
that  Paiute's  firm  service  customers 
converted  to  firm  transportation  and 
Paiute's  sales  tariff  was  deemed  to  be 
cancelled. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  rules 
of  practice  and  procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  1. 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  tor  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-18206  Filed  7-31-91;  8:45  am] 

MLUNQ  COOC  (TU-OI-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  91-32-NG] 

Conoco  Inc.;  Order  Granting  Blanket 
Authorization  To  Import  and  Export 
Natural  Gas,  Includlrtg  Liquefied 
Natural  Gas 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  import  and 
export  natural  gas.  including  liquefied 
natural  gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  noticp 
that  it  has  issued  an  order  to  Conoc^ 


Inc.  (Conoco)  granting  blanket 
authorization  to  import  and  ex 
combined  total  of  up  to  50  bull 
feet  (Bcf)  of  natural  gas.  includ 
liquefied  natural  gas  (LNG),  fr< 
any  international  market,  subj 
trade  restricitons.  over  a  two-j 
period  beginning  with  the  date 
delivery. 

A  copy  of  this  order  is  availi 
inspection  and  copying  in  the  i 
Fuels  Programs  Docket  Room, 
Forrestal  Building.  U.S.  Depart 
Energy,  1000  Independence  A\ 
Washington.  D.C  20585.  (202) 
The  docket  room  is  open  betw 
hours  of  8:00  a.m.  and  4:30  p.ni 
through  Friday,  except  Federa 

Issued  in  Washington.  D.C.  Jul] 
Clifford  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  91-18295  Filed  7-31-91:  £ 

BILUNQ  CODE  f450-«1-ll 


Oildale  Coganeration  Partners  LP.'  La 

'  On  Novemt>er  3,  1983.  (48  FR  5 
an  etecthcal  capacity  ot  29.0  MW.  Oil 

■      il 

Amendments  to  the  FUA  or 
1987  (Public  Law  100^2).  alte 
general  prohibitions  to  includi 
electric  base  load  powerplant 
provide  for  the  self-certificatii 
procedure. 

Copies  of  this  self-certificat 
reviewed  in  the  Office  of  Fuel 
Programs,  Fossil  Ener:gy.  roon 
FE-52.  Forrestal  Building.  100( 
Independence  Avenue  SW., 
Washington.  DC  20585.  or  for 
information  call  Myra  Couch 
586-6769. 

Issued  in  Washington.  DC  on  |i 
Aothooy  |.  Como. 
Director,  Office  of  Coal »  Electric 
Fuels  Programs,  Fossil  Energy. 
[FR  Doc.  91-18159  Filed  7-31-91; 
BILUNO  OOOC  S4(fr«1-« 


Office  of  Hearings  and  App( 

Issuance  of  Decisions  and  C 
Ourtng  the  Week  of  April  22 
April  2S,  1M1 

During  the  week  of  April  2: 
April  26. 1991.  decisions  and 
summarized  below  were  issu 
respect  to  applications  for  rei 
other  relief  filed  with  the  Ctffi 
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)-245-004] 

Co.,  Compliance  Filing 

lat  on  July  22, 1991, 
Dompany  (Paiute) 
ig  the  following  tariff 
I  of  its  FERC  Gas  Tariff. 
)lume  No.  1-A: 

Jo.  11 
leet  No.  86 
Jos.  87-89 

hat  its  filing  is  in 
1  the  Commission's  order 
991  in  Docket  No.  RP89- 
h  the  Commission 
1  certain  issues 
's  recovery  from  its 
I  take-or-pay  buyout  and 
:harges  billed  to  Paiute 
stream  pipeline  supplier, 
ine  Corporation 
ute  states  that  in  that 
ission  directed  Paiute  to 
otal  allocable  portions 
t  take-or-pay  fixed 
signed  to  each  of 
istomers  by  using  the  60- 
y  period  utilized  by 
mputing  its  allocations, 
directed  to  make  certain 
elated  tariff  language, 
hat  under  a  settlement 
Commission  in  Docket 
aiute's  four  firm  sales 
converted  their  firm 
ts  to  firm  transportation 
I  lune  1, 1991,  and  that 
riff  volume  was  deemed 
38  of  that  date.  Paiute 
at  a  provision  of  the 
des  that  Paiute  will  be 
)rovisions  governing  its 
he  Northwest  take-or- 
!8  in  Paiute's 
iriff  following  its 
ersions  to  firm 
ervice  and  the  approval 
ion  of  appropriate  tariff 
ming  such  passthrough. 
poses  in  its  compliance 
its  take-or-pay  buyout 
)st  passthrough  tariff 
transportation  tariff. 
)lume  No.  1-1.  However, 
uch  provisions  to  its 
iriff,  Paiute  states  that  it 
>  allocate  the  take-or- 
>s  from  Northwest  to 
irm  sales  customers, 
m  transportation 
whom  Paiute  has  been 
llect  such  costs, 
that,  in  compliance  with 
's  order.  Paiute  has 
total  allocable  portion 
t  take-or-pay  flxed 
1  of  Paiute's  former  sales 


customers  utilizing  the  60-month 
deficiency  period  used  by  Northwest.  In 
addition.  Paiute  states  that  it  has 
calculated  revised  monthly  amounts  for 
each  customer  for  the  remainder  of  the 
amortization  period. 

Paiute  also  indicates  that  it  has  made 
certain  revisions  to  its  related  tariff 
language  which  are  consistent  with  the 
Commission's  order,  or  which  are  non- 
substantive changes  to  conform  the 
take-or-pay  passthrough  provisions  to 
Paiute's  transportation  tariff.  Paiute 
states  that  as  a  result  of  the  changes  to 
its  tariff  language.  Paiute  has 
overcollected  certain  carrying  charges 
from  certain  of  its  former  sales 
customers,  which  Paiute  will  credit  to 
such  customers  by  means  of  a  billing 
adjustment. 

Paiute  requests  that  the  proposed 
tariff  sheets  be  permitted  to  become 
effective  June  1, 1991,  in  order  to  make 
such  tariff  sheets  effective  upon  the  date 
that  Paiute's  firm  service  customers 
converted  to  firm  transportation  and 
Paiute's  sales  tariff  was  deemed  to  be 
cancelled. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  rules 
of  practice  and  procedure  18  CFR 
385.211.  All  such  protests  should  be  Bled 
on  or  before  August  1, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  %vith  the 
Commission  and  are  available  tor  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-18206  Filed  7-31-01:  8:45  am] 

WLUNQ  CODE  (TU-OI-M 


Office  of  Fossil  Energy 

[FE  Docktt  No.  91-32-NG] 

Conoco  Inc.;  Order  Granting  Blanket 
Authorization  To  Import  and  Export 
Natural  Gas,  Includlrtg  Liquefied 
Natural  Gas 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  import  and 
export  natural  gas,  including  liquefied 
natural  gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  noticp 
that  it  has  issued  an  order  to  Conoco 


Inc.  (Conoco)  granting  blanket 
authorization  to  import  and  export  a 
combined  total  of  up  to  50  bullion  cubic 
feet  (Bcf)  of  natural  gas.  including 
liquefied  natural  gas  (LNG),  from  and  to 
any  international  market,  subject  to  any 
trade  restricitons,  over  a  two-year 
period  beginning  with  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue  SW.. 
Washington.  D.C  20585,  (202)  586-9478. 
The  docket  room  is  open  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  D.C.  July  26. 1991. 
Clifford  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
(ra  Doc.  91-18295  Filed  7-31-91:  8:45  am] 
BILLHM  CODE  MSO-m-M 


[Docket  No.  FE  C4E  91-17;  Certification 
Notice— 65] 

Filing  Certification  of  Compliance:  Coal 
Capability  of  New  Electric  Powerplant 

AQ^icv:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  filing. 

summary:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA), 
as  amended  (42  U.S.C  8301  et  seq.), 
pro\ides  that  no  new  electric 
powerplant  may  be  constructed  or 
operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (FUA  section  201(a),  42 
U.S.C  8311(a),  Supp.  V.  1987).  In  order  to 
meet  the  requirement  of  coal  capability, 
the  owner  or  operator  of  any  new 
electric  powerplant  to  be  operated  as  a 
base  load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  pursuant  to 
FUA  section  201(d).  to  the  Secretary  of 


Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant. 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  in  the 
Federal  Register  a  notice  reciting  that 
the  certification  has  been  filed.  One 
owner  and  operator  of  proposed  new 
electric  base  load  powerplant  has  a  filed 
self-certification  in  accordance  wiOi 
section  201(d). 
Further  information  is  provided  in  the 

SUPPLEMENTARY  MFORMATtON  section 
below. 

SUPPLBMCNTARY  MFORMATION:  The 

following  company  has  filed  an 
amended  self-certification; 


Nam* 


Oildale  Cogeneration  Partners  LP.'  t-aguna  Hills,  CA. 


Date 
racahwd 


._  07-15-91 


TypeodacOty 


Topping  q«la. 


ae.0 


Localioo 


BatereHaktOA 


'  On  Novamber  3,  1983.  (48  FR  50787)  ttie  Office  ol  Fuels  Programs  granted  an  axwnpten  to  Turtio-Reeources  to  constnjct  and  0P«™*£*  . 
an  etectrical  capaoty  ot  29.0  MW.  Oildale  Cogeneration  Partners,  LP.  «  the  new  owner  ot  the  facility  and  will  modify  H  to  produoe  38.0  MW  o« 


Amendments  to  the  FUA  on  May  21. 
1987  (Public  Law  100-42),  altered  the 
general  prohibitions  to  include  only  new 
electric  base  load  powerplants  and  to 
provide  for  the  self-certification 
procedure. 

Copies  of  this  self-certification  may  be 
reviewed  in  the  Office  of  Fuels 
Programs,  Fossil  Energy,  room  3F-056, 
FE-52,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  or  for  further 
information  caU  Myra  Couch  at  (202) 
586-6769. 

Issued  in  Washington,  DC  on  )uly  25. 1991. 
Anthooy  |.  Como, 

Director,  C^ice  of  Coal »  Electricity,  Office  of 
Fuels  Programs,  Fossil  Energy. 
[FR  Doc.  91-18159  Filed  7-31-91;  B;45  am] 
aiLUNO  oooc  Mw-m-H 


Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  April  22  Through 
April  26, 1M1 

During  the  week  of  April  22  through 
April  26. 1991,  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  refund  or 
other  relief  filed  with  the  Office  of 


Hearings  and  Appeals  of  the 
Department  of  Energy.  The  foUotwing 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Implementatioo  of  Special  Refund 
Procedures 

Citronelle-Mobile  Gathering.  Inc., 
04/26/91,  KEF-0139 
The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
disbursement  of  $8,769,957,  plus  accrued 
interest,  obtained  by  the  DOE  as  the 
residt  of  an  order  of  the  United  States 
District  Court  for  the  Southern  District 
of  Alabama,  in  Utigation  between  the 
EKDE  and  Citronelle-Mobile  Gathering. 
Inc.  (Citronelle).  The  court  ruled  that 
Citronelle  and  the  firm's  principal 
shareholder.  Bart  B.  Chamberiain, 
violated  the  federal  price  regulations  in 
a  series  of  sales  to  the  New  England 
Petroleum  Corporation  (NEPCO)  during 
the  period  January  through  June  1974. 
The  DOE  determined  that  it  will 
distribute  these  funds  in  two  stages.  In 
the  first  stage,  the  DOE  will  accept 
claims  from  identifiable  purchasers  of 
petroleum  products  from  NEPCO  who 
may  have  been  injured  by  the  alleged 
overcharges.  It  will  then  submit  to  the 
court  a  final  report  and  recommendation 


as  to  the  distribution  of  the  Dtronelle 
overcharges.  If  the  report  meets  with  the 
court's  approval,  the  court  may  order 
distribution  in  accordance  with  the 
recommendations  in  the  final  report  If 
any  funds  remain  after  meritorious 
claims  are  paid  in  die  first  stage,  ftey 
will  be  distributed  in  accordance  with 
the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (1986). 
Purchasers  of  regulated  petroleum 
products  from  NEPCO  during  the  period 
January  1  through  June  30, 1974  may  file 
Applications  for  Refund  from  the 
Citronelle  fimd.  Applications  for  Refund 
must  be  postmarked  by  November  15. 
1991.  Instructions  for  the  completion  of 
refund  applications  are  set  forth  in  Ae 
Decisi<Mi. 

Refund  Appbcatioiu 

Anderson  Butane  Service,  inc./ 

Louisiana  Standard  Oil  Company 
(Indiana) /Louisiana.  04/23/91, 
RQ14-564.  RQ251-567 
The  DOE  issued  a  Decision  and  Order 
denying  the  second-stage  refund 
application  filed  by  the  SUte  of 
Louisiana  in  the  Anderson  Butane 
Service  and  Standard  Oil  Company 
(Indiana)  special  refund  proceedings. 
Louisiana  reqaested  permission  to  spend 
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$963,336  in  Anderson  and  Amoco  II 
funds  on  a  demonstration  facility  which 
would  produce  sodium  silicate  from  rice 
hull  ash.  The  facility  would  be  installed 
in  a  privately-owned  Louisiana  power 
plant  which  bums  rice  hulls  to  produce 
energy.  The  DOE  found  that  the 
proposal  failed  to  deliver  timely  and 
balanced  energy-related  restitution  to 
Louisiana's  injured  consumers  of  refined 
petroleum  products  because,  although 
the  facility  would  be  installed  in  a 
Louisiana  company,  most  of  the 
companies  and  individuals  who  could 
potentially  benefit  from  the  new 
technology  reside  outside  the  state.  The 
DOE  also  found  that  the  proposal 
promoted  economic  development  for  a 
narrow  group  of  Louisianans  rather  than 
energy-related  restitution  to  a  large 
number  of  Louisiana's  injured 
consumers  of  refined  petroleum 
products.  Accordingly,  the  State's 
application  was  denied. 

City  of  Detroit.  04/25/91.  RF272-16040 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
that  the  City  of  Detroit  Petroit)  filed  m 
the  crude  oil  overcharge  refund 
proceeding.  The  DOE  determined  that 
Detroit's  refund  claim  was  meritorious 
and  granted  a  refund  of  $212,093.  In  that 
decision,  however,  the  DOE  also  found 
that  Detroit's  purchases  of  "dry  gas" 
and  anti-freeze  could  not  form  the  basis 
of  a  refund  because  those  products  were 
not  covered  petroleum  products. 

Mobay  Corporation.  04/22/91.  RF272- 
4235,  RD272-A235 
The  Department  of  Energy  issued  a 
Decision  and  Order  granting  a  crude  oil 
overcharge  refund  to  Mobay 
Corporation  an  end-user  of  refined 
petroleum  products  in  the  production  of 
chemicals.  A  consortium  of  30  states 
and  2  territories  filed  objections  and  a 
Motion  for  Discovery  with  respect  to 
this  application,  attempting  to  rebut  the 
end-user  presumption  of  injury.  The 
DOE  found  that  the  end  user 
presumption  was  applicable  and  that 
the  Motion  for  Discovery  should  be 
denied.  The  DOE  further  determined 
that  two  of  the  products  for  which 
Mobay  sought  a  refund,  orthene  and 
formaldehyde,  are  not  eligible  products 
in  this  proceeding.  The  DOE  determined 
that  Mobay  should  receive  a  refund  of 
$220,275. 

Riverton  Investments  Corporation, 
Martin  Marietta  Corporation,  04/ 
26/91,  RF272-29566.  RF272-69633, 
RD272-69633 
Riverton  Investment  Corporation  and 

Martin  Marietta  Corporation  filed 

Applications  for  Refund  in  the  Subpart 

V  crude  oil  overcharge  refund 


proceeding.  In  their  applications,  both 
Martin  Marietta  and  Riverton  claimed  a 
refund  based  on  purchases  of  petiroleiun 
products  which  were  consumed  by  a 
cement  plant  that  Martin  Marietta  had 
sold  to  Riverton  in  1987.  Because  the 
language  of  the  purchase  and  sales 
agreement  submitted  by  both  applicants 
indicates  that  Martin  Marietta  intended 
to  sell  all  assets,  including  those  which 
were  unknown  and  unenumerated  at  the 
time  of  the  sale,  to  Riverton,  the  DOE 
found  that  Riverton  was  the  proper 
recipient  of  the  refund  associated  with 
those  petroleum  products.  Accordingly, 
Riverton  was  granted  a  refund  of  $3,034, 
based  on  the  purchases  of  petroleum 
products  consumed  by  the  cement  plant. 
Martin  Marietta  was  granted  a  refund  of 
$443,995  based  on  its  purchases  of 
refined  petroleum  products,  excluding 
those  included  in  Riverton's  refund.  The 
DOE  rejected  objections  to  the  Martin 
Marietta  apphcation  filed  by  a  group  of 
state  governments  and  denied  their 
Motion  for  Discovery. 

Shell  Oil  Company/  KMOCO  Oil 
Company,  (A/23/91,  RF315-4338 
The  DOE  issued  a  Decision  and  Order 
partially  granting  the  refund  appUcation 
filed  by  KMOCO  Oil  Company  in  the 
Shell  Oil  Company  special  refund 
proceeding.  KMOCO  argued  that,  in 
addition  to  a  $5,000  presumption-based 
refund,  it  should  be  granted  a  refund  for 
the  period  March  6. 1973  to  Jime  13. 1974. 
KMOCO  stated  that  in  the  Atlantic 
Richfield  Company  special  refund 
proceeding,  resellers  were  eligible  for  a 
volumetric  refund  for  that  period 
because,  although  the  period  of  price 
controls  began  on  March  6, 1973, 
resellers  were  not  required  to  keep 
records  until  June  13, 1973.  The  DOE 
denied  KMOCO's  request  on  the 
groimds  that  no  provision  was  made  in 
the  Shell  refund  proceeding  for  such 
supplemental  refimds.  and  also  noted 
that  KMOCO's  request  was  untimely,  as 
it  is  impossible  at  this  late  date  to 
change  the  procedures  under  which  a 
reseller  is  granted  a  refund.  Accordingly, 
KMOCO  was  limited  to  a  refund  of 
$6,776  ($5,000  in  principal  plus  $1,776  in 
interest). 

State  of  New  Hampshire.  04/26/91. 
RF272-62009 
The  DOE  issued  a  Decision  and  Order 
granting  a  crude  oil  overcharge  refund  to 
the  State  of  New  Hampshire.  The 
applicant  was  granted  a  refund  based 
on  the  refined  petroleum  product 
purchases  of  its  central  purchasing 
office,  which  purchased  refined 
petroleum  products  on  behalf  of  all  of 
the  state's  agencies,  including  hospitals, 
prisons  and  state  universities.  The 


refund  granted  to  New  Hampshire  was 
$32,609. 

Texaco  Inc./Battery  Oil  Corp.,  Gram  Oil 
Corp.  04/24/91.  RF321-4461,  RF321- 
4462 

The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  refund  proceeding 
concerning  two  Applications  for  Refund 
filed  by  Battery  Oil  Corp.  and  Gram  Oil 
Corp.,  resellers  of  Texaco  refined 
petroleum  products.  A  single 
stockholder  owns  50  percent  of  Gram's 
stock  and  40  percent  of  Battery's  stock. 
The  applicants  stated  they  accepted  the 
applicable  presumption  of  injury  and 
therefore  they  were  not  required  to 
demonstrate  injury.  Although  Battery 
and  Gram  are  related,  the  DOE  found 
that  it  woidd  be  inequitble  to  the 
minority  shareholders  oi^both  firms  to 
treat  Battery  and  Gram  as  affilated 
firms.  This  would  limit  the  total  refund 
granted  to  Battery  and  Gram  to  $50,000, 
thereby  reducing  the  refunds  which  the 
minority  owners  of  both  firms  would 
otherwise  receive.  Accordingly,  the 
firms  received  individual  refunds  under 
the  medium-range  presumption  of  injury. 
The  total  of  the  refunds  granted  to  both 
applicants  in  this  Decision  is  $75,507 
($61,144  principal  plus  $14,363  interest). 

Texaco  Inc/Callicoatte  Texaco,  04/26/ 
91,  RF321-3219,  RF321-8681 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding.  The  apphcations  were  on 
behalf  of  a  consigneeship  owned  and 
operated  by  Louie  B.  Callicoatte,  until 
his  death  on  December  4, 1977.  From 
then  until  the  end  of  the  consent  order 
period  the  business  was  operated  by 
Louie  B.  Callicoatte's  son,  Jimmy 
Callicoatte.  The  refund  approved  for  the 
period  that  Louie  B.  Callicoatte  operated 
the  consigneeship  was  granted  to  the 
executor  of  Louie  B.  Callicoatte's  estate, 
for  distribution  according  to  his  Last 
Will  and  Testament.  The  refund 
approved  for  the  period  after  Louie  B. 
Callicoatte's  death  was  granted  to 
Jimmy  CaUicoatte's  children.  Vincent 
and  Alison  Callicoatte.  who  were  the 
heirs  to  his  estate.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $8,338 
($6,752  principal  and  $1,586  interest). 

Texaco  Inc/Clavd  Hodges  Texaco, 
04/23/91,  RF321-14794 

The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  special  refund 
proceeding  concerning  an  Application 
for  Refund  filed  by  Claud  Hodges 
(Hodges),  a  retailer  of  Texaco  products. 
Hodges  was  previously  granted  a  refund 
based  on  his  claim  that  he  operated  the 
retail  outlet  from  September  1973  to  July 


1978.  Subsequently,  the  OHA  r 
two  other  refund  applications  i 
a  refund  based  on  purchases  a 
location  during  part  of  the  sam 
period  that  Hodges  claimed  to 
operated  the  station.  In  view  o 
conflicting  claims,  on  March  1! 
the  OHA  issued  a  Decision  an( 
requiring  Hodges  to  show  gooc 
why  the  refund  should  not  be  i 
Hodges  failed  to  respond  withi 
Accordingly,  the  DOE  found  th 
Hodges  should  repay,  with  inti 
amount  of  the  excessive  refuni 
total  repayment  ordered  was  S 
($1,172  principal  plus  $287  inte 

Texaco  Inc/Ridge  Service  Stc 
04/26/91.  RF321-59 
Ridge  Service  Station  (Ridgt 
Motion  for  Reconsideration  of 
18. 1991  Decision  and  Order  in 
DOE  denied  duplicate  refund 
applications  submitted  in  the ' 
special  refund  proceeding  by ' 
Ceraso.  the  outlet's  owner.  In 
Motion,  Mr.  Ceraso  stated  tha 
beUeved  that  the  first  applicat 

Jl     ^ 

Atlantic  Richfield  Co./F  &  S  Fue(  4  Su( 
Atlantic  Richfield  Co./Gaaetr$  ARCO  i 
Atlantic  Richfwld  Co. /Joyce  iron  &  Mei 
Atlantic  Richfield  Co./L  a  R  Terminals, 
Atlantic  Richfield  Co/Village  Arco  ef  a. 

B.F.  Goodrich  Company 

B.F.  Goodrich  Comjaany  __ 

B.F.  Goodrich 

Exxon  Corporation/Carl's  Hillcrest  Exxi 

Back  River  Exxon _ 

Weaver's  Auto  Service 

General  Felt  Irtdustnes  ..„ 

General  Felt  Iridustnes _.~ 

Gold  Bond  Building  Products 

Gold  Bond  Building  Products 

Gold  Bond  Building  Products 

Gulf  Oil  Corp./H  &  G  Holt  Inc.  Mai..- 
Gulf  Oil  Corp. /Ryder' 8  Gulf  Service  «r 

Gulf  Oil  Corp. /Stop  &  Shop  *«/ 

Gulf  Oil  Corp. /Willis  Gulf  Service  etal 

Moriarch  Asphalt  Company  at  al 

Monarch  Asphalt  Company 

National  Refractories  &  Minerals  Cofpi 
National  Refractones  &  Minerals  Corp 

Stroh  Brewery  Co 

Stroh  Brewery  Co .. 

Jos.  Schtitz  Brewif»g  Co 

Jos.  Schlitz  Brewing  Co — 

Tesoro  Petroleum  Corporation/The  Cc 
Texaco  Inc./Broadway  Texaco  et  al.... 
Texaco  Inc. /City  of  Winchester,  Virgiri 
Texaco  Inc. /Gateway  Texaco  etal — 

Texaco  Inc./Jim  Mortinsoo,  Inc. 

James  F.  Mortmson _ 

James  F  Mortlnson 

Texaco  lnc./R  V.  KeUeyalal 

Texaco  Inc./Sterling  Sugars.  Inc.  of  « 

Texaco  Inc./Stewart's  Texaco  el  al 

Time  Oil  Company /U-Save  OH  Compa 

Velsicol  Chemical  Corporation 

Velsicol  Chemical  Corporation 

Velsicol  Chemical  Corjxxation 

Velsicol  Chemtcal  Corporation 


87  Thursday,  Auglist  V,  1991  /"  Ndtices 


Federal  Register  /  Vol.  56.  No.  148  /  Thursday.  August  1.  1991  /  Noticet  ■  86807 


eir  applications,  both 
ind  Riverton  claimed  a 
purchases  of  petroleum 
/ere  consumed  by  a 
t  Martin  Marietta  had 
n  1987.  Because  the 
urchase  and  sales 
tted  by  both  applicants 
irtin  Marietta  intended 
including  those  which 
id  unenumerated  at  the 

0  Riverton,  the  DOE 
on  was  the  proper 
'fund  associated  with 
)roducts.  Accordingly, 
nted  a  refund  of  $3,034, 
:hases  of  petroleum 

ed  by  the  cement  plant, 
vas  granted  a  refund  of 

1  its  purchases  of 

1  products,  excluding 
Riverton'8  refund.  The 
ections  to  the  Martin 
ion  filed  by  a  group  of 
s  and  denied  their 
^ery. 

ty/KMOCOOil 
/ 23/91,  RF315-4338 
i  a  Decision  and  Order 
the  refund  application 
Oil  Company  in  the 
y  special  refund 
CO  argued  that,  in 
30  presumption-based 
}e  granted  a  refund  for 
6. 1973  to  June  13. 1974. 
lat  in  the  Atlantic 
ly  special  refund 
ers  were  eligible  for  a 
[  for  that  period 
1  the  period  of  price 
1  March  6, 1973, 
I  required  to  keep 
13, 1973.  The  DOE 
request  on  the 
revision  was  made  in 
roceeding  for  such 
inds,  and  also  noted 
quest  was  untimely,  as 
this  late  date  to 
lures  under  which  a 
I  a  refund.  Accordingly, 
ted  to  a  refund  of 
rincipal  plus  $1,776  in 

ipshire,  (Al2RlQ\, 

I  a  Decision  and  Order 
lil  overcharge  refund  to 
-lampshire.  The 
nted  a  refund  based 
roleum  product 
antral  purchasing 
based  reBned 
Is  on  behalf  of  all  of 
>s,  including  hospitals, 
universities.  The 


refund  granted  to  New  Hampshire  was 
$32,609. 

Texaco  Inc/Battery  Oil  Corp.,  Cram  Oil 
Corp.  04/24/91.  RF321-4461,  RF321- 
4462 

The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  refimd  proceeding 
concerning  two  Applications  for  Refund 
filed  by  Battery  Oil  Corp.  and  Gram  Oil 
Corp.,  resellers  of  Texaco  refined 
petroleum  products.  A  single 
stockholder  owns  50  percent  of  Gram's 
stock  and  40  percent  of  Battery's  stock. 
The  applicants  stated  they  accepted  the 
applicable  presumption  of  injury  and 
therefore  they  were  not  required  to 
demonstrate  injury.  Although  Battery 
and  Gram  are  related,  the  DOE  found 
that  it  would  be  inequitble  to  the 
minority  shareholders  ofU)oth  firms  to 
treat  Battery  and  Gram  as  affilated 
Hrms.  This  would  limit  the  total  refund 
granted  to  Battery  and  Gram  to  $50,000, 
thereby  reducing  the  refunds  which  the 
minority  owners  of  both  firms  would 
otherwise  receive.  Accordingly,  the 
firms  received  individual  refunds  under 
the  medium-range  presumption  of  injury. 
The  total  of  the  refunds  granted  to  both 
applicants  in  this  Decision  is  $75,507 
($61,144  principal  plus  $14,363  interest). 

Texaco  Inc/Callicoatte  Texaco,  04/26/ 
91.  RF321-3219.  RF321-8681 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding.  The  applications  were  on 
behalf  of  a  consigneeship  owned  and 
operated  by  Louie  B.  Callicoatte,  until 
his  death  on  December  4, 1977.  From 
then  until  the  end  of  the  consent  order 
period  the  business  was  operated  by 
Louie  B.  Callicoatte's  son.  Jimmy 
CaUicoatte.  The  refund  approved  for  the 
period  that  Louie  B.  CaUicoatte  operated 
the  consigneeship  was  granted  to  the 
executor  of  Louie  B.  Callicoatte's  estate, 
for  distribution  according  to  his  Last 
Will  and  Testament.  The  refund 
approved  for  the  period  after  Louie  B. 
Calhcoatte's  death  was  granted  to 
Jimmy  CalUcoatte's  children,  Vincent 
and  Alison  Callicoatte,  who  were  the 
heirs  to  his  estate.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $8,338 
($6,752  principal  and  $1,586  interest). 

Texaco  Inc/Claud  Hodges  Texaco, 
04/23/91,  RF321-14794 

The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  special  refund 
proceeding  concerning  an  AppUcation 
for  Refund  filed  by  Claud  Hodges 
(Hodges),  a  retailer  of  Texaco  products. 
Hodges  was  previously  granted  a  refund 
based  on  his  claim  that  he  operated  the 
retail  outlet  from  September  1973  to  July 


1978.  Subsequently,  the  OHA  received 
two  other  refund  applications  requesting 
a  refund  based  on  purchases  at  the  same 
location  during  part  of  the  same  time 
period  that  Hodges  claimed  to  have 
operated  the  station.  In  view  of  the 
conflicting  claims,  on  March  15, 1991. 
the  OHA  issued  a  Decision  and  Order 
requiring  Hodges  to  show  good  cause 
why  the  refund  should  not  be  modified. 
Hodges  failed  to  respond  within  30  days. 
Accordingly,  the  DOE  found  that 
Hodges  should  repay,  with  interest,  the 
amount  of  the  excessive  refund.  The 
total  repayment  ordered  was  $1,459 
($1,172  principal  plus  $287  interest). 

Texaco  Inc./Ridge  Service  Station. 
04/26/91,  RF321-59 

Ridge  Service  Station  (Ridge)  filed  a 
Motion  for  Reconsideration  of  a  March 
18. 1991  Decision  and  Order  in  which  the 
DOE  denied  duplicate  refund 
applications  submitted  in  the  Texaco 
special  refund  proceeding  by  Thomas 
Ceraso,  the  outlet's  owner.  In  the 
Motion,  Mr.  Ceraso  stated  that  he 
believed  that  the  first  application,  which 


had  been  filed  by  a  private  "filing 
service,"  Aklns  Energy,  Inc.  (Akin),  had 
been  a  supplement  to  a  pending  refund 
application  that  Akin  had  filed  on  behalf 
of  Ridge  in  the  Exxon  special  refund 
proceeding.  In  considering  the  Motion, 
the  DOE  found  Mr.  Ceraso's  statement 
was  not  credible  since  the  Akin 
application  and  a  statement  authorizing 
Akin  to  represent  Ridge,  both  of  which 
had  been  signed  by  Mr.  Ceraso.  clearly 
indicated  they  were  in  connection  widi 
the  Texaco  refund  proceeding. 
Accordingly,  there  was  no  basis  to 
reconsider  the  finding  in  the  March  18 
Decision  that  Mr.  Ceraso  falsely 
certified  in  the  duplicate  application  that 
he  had  not  previously  authorized 
anyone  to  file  a  Texaco  refund 
application.  The  determination  in  the 
March  18  Decision  that  both  refund 
applications  should  be  denied  on  the 
grounds  of  "unclean  hands"  was 
therefore  affirmed,  and  the  Motion  for 
Reconsideration  was  denied 

Time  Oil  Company/Defense  Fuel  Supply 
Center.  04/22/91,  RF334-1 


The  DOE  issued  a  Decision  and  Order 
granting  a  refund  totalling  $820,457 
($325,000  principal  and  $295,457  interest) 
to  the  Defense  Fuel  Supply  Center.  The 
principal  amount  of  the  refund  was 
specifically  eanntirked  for  the  DPSC  in 
the  Consent  Order  with  Time  Oil,  as 
restitution  for  alleged  overcharges  on 
aviation  jet  fuel. 

W.J.  Runyon  and  Son,  Inc.  04/25/91. 
R/^72-00036 

The  DOE  issued  a  Supplemental 
Order  granting  W.J.  Runyon  and  Son. 
Inc.  an  additional  refund  of  $7,354  in  the 
subpart  V  crude  oil  overcharge  refund 
proceeding. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  apphcations, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


I! 

Atlantic  Richfield  Co./F  4  S  Fuel  &  Supply  Co..  Inc.  etal.. 

Atlantic  Richfield  Co./Garretrs  ARCO  #1  etal 

Atlantic  Richfield  Co./Joyc©  Iron  &  Metal  Co.  etal 

Atlantic  Richfield  Co./L  4  R  Terminals.  Inc.  etal 

Atlantic  Richfield  Co./VMlage  Arco  efal 

B.F.  Goodrich  Company - _ — 

B.F.  Goodrich  CompKVf 

B.F.  Goodrich.. 


Exxon  Corporation/Cart's  HiHcrest  Exxon.. 

Back  River  Exxon _ 

Weaver's  Auto  Service  — ..™ ...™™ 

General  Felt  Irtdustnes  .......™..™~____ 


General  Felt  Irtdustnes . 

Gold  Bond  Building  Products 

Gold  Borxl  Building  Products 

Gold  Bond  Building  Products.. 


Gult  Oil  Corp./H  &  G  Hott,  Inc.  etal. 

GuM  Oil  Corp. /Ryder's  Golf  Service  etal 

Gulf  Oil  Corp./Stop  &  Shop  0t  al 

Gull  Oil  Corp.millis  Gulf  Service  efal 

Moriarch  Asphalt  Company  et  al ~. 

Nonarch  Asphalt  Company _.... 

National  Retractones  &  Minerals  Corporation .. 
NatioruU  Refractories  &  Minerals  Corporation .. 

Stroh  Brewery  Co - — 

Stroh  Brewery  Co . 

Jos.  Schhtz  Brewing  Co. . 


Jos.  Schlitz  Brewing  Co - 

Tesoro  Petroleum  Corporation/The  Coastal  Corporation  etal- 

Texaco  Inc./Broadway  Texaco  etal 

Texaco  lnc./Qty  of  Winchester.  Virginia  et  al- 
Texaco  lnc./Qateway  Texaco  et  al — 
Texaco  Inc./JIm  Mortinson,  Inc.. 

James  F.  Martinson 

James  F  Mortinson 

Texaco  lnc./R  V  Kedey  sf  «/.. 


Texaco  Inc./Steflmg  Sugars,  Inc.  etal — 

Texaco  Inc./Stewart's  Texaco  etal _„ 

Time  Oil  Company /U-Save  Oil  Company.. 

Velsicol  Chemical  Corporation 

Velsicol  Chemical  Corjxxation 

Velsicol  Chemical  Corporation 

Velsicol  Chemical  Corporation 


RF304-3372 
RF304-10498 
RF304-3300 
Rf304-9220 
RF304-10139 
RF272-23465 
RD272-23465 
RF272-73871 
RF307-t0174 
RF307-10175 
RF307-10176 
RF272-24860 
RO272-24850 
RF272-63111 
R0272-63111 
RF272-49158 
RF30O-11533 
RF300-11700 
RF30O-11055 
RF300-11007 
RF272-218eO 
RO272-21860 
RF272-22389 
R0272-22389 
RF272-23367 
RD272-23367 
RF272-23368 
RD272-23368 
flF326-23 
RF321-6e00 
RF321-7101 
RF321-a77 
RF321-74ir 
RF321-7418 
RF321-7416 
RF321-6800 
RF321-6300 
RF321-1400 
RF334-2 
RF272-S3853 
R0272-53853 
,  RF272-62413 
.  R0272-e2413 


04/22/01 
04/23/91 
04/2S/91 
04/2S/91 
04/23/91 
04/23/91 


04/24/91 


04/23/91 

oiiaw 


04/25/91 
04/26/91 
04/25/91 
04/2S/91 
04/22/91 

04/23/91 

"o*726/91 


04/24/91 
04/22/91 
04/25/91 
04/26/91 
04/24/91 


04/25/91 
04/25/01 
04/2S/01 
04/26/01 
04/25/01 
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Federal 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

CaseNa 

BeanTs  Gutf 

RF30O-13560 

Roorw'i  Toxaco 

RF321-fl67 

Carter's  Arco 

RF304-*562 

CjHiMflr  Tnirk  Stop            

RF30O-14270 

Dj^.  Gu«...._ _ 

RF300-14867 

Dnviii  nnt(nl<       

LfA-0t14 

DearmanOilCo....             .. 

RF300-12288 

Demhreck's  Gtilf 

RF300-11639 

Oni^'t  T*K»rft 

RF32t-14478 

Federal  Aroo 

RF304-9780 

Frinw's  Tire  Servfce     

RF304-11659 

Gerry's  Gulf  Station 

RF300-14370 

GoW  Kisf.  Inc _ 

Rf321-5949 

Harleyville  One  Stop 

RF300-14411 

Harper's  Car  Wash 

RF321-3361 

Htghway  33  GuK _ _ . 

RF30&-1477a 

J  L  Cofpepper  S  Co  _ 

RF3t)0-12175 

Jack  Witt  She! 

RF31 5-8658 

JoeZatta 

RF300-14888 

Kan-WyrwCn    Inc          

RF115-9 

Luke  CW  Conn)«ny,  Inc . 

RF304-4419 

Malabu  Shell 

RF3 15-8645 

McGfl  Spedalzed  Carters,  Inc 

RF272-8e542 

MiUflr-«  Oi^ 

RF300-15652 

Reese's  Arco ..„ „.... 

RF304-11480 

Russell's  Gulf 

RF300-14847 

Smxxiton  Oil  Go ...    . 

RF300-15152 

Stamatis  G.  Passas__. 

RF300-116e3 

Steed's  Gulf 

RF300-14263 

Thomas  Hippervneyef „     .. 

RF315-10112 

PF321-1434 

Winding  Transportation  Co...„   

RF272-36219 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  ICXX)  Independence 
Avenue,  SW.,  Washingotn,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  pjn.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  July  26, 1991. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  91-18298  Filed  7-31-91;  8:45  ami 
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Issuance  of  Decisions  and  Orders 
During  ttie  Week  of  May  20  ThrtHigh 
May  24, 1991 

During  the  week  of  May  20  through 
May  24, 1991,  the  decisions  and  orders 
simimarized  below  were  issued  with 
respect  to  applications  for  relief  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 


Implementatioo  of  Special  Refund 
Procedures 

John  R.  Adams.  5/21/91.  LEF-0020 

The  DOE  issued  a  Decision  and  Order 
implementing  special  refund  procedures 
to  distribute  $105,000.00,  plus  accrued 
interest,  remitted  to  the  DOE  by  John  R. 
Adams  (Adams],  formerly  doing 
business  as  J.R.  Adams  Oil  Company,  in 
settlement  of  alleged  violations  of 
petroleum  price  and  allocation 
regulations.  The  DOE  determined  that  it 
would  distribute  the  Adams  settlement 
monies  through  a  refined  product  refund 
proceeding  in  accordance  with  the  DOE 
regulations  codified  at  10  CFR.  part  205. 
subpart  V.  The  Adams  settlement 
monies  will  be  disbursed  in  the 
following  two  stages:  refunds  to 
purchasers  of  regulated  Adams 
petroleimi  products  in  the  first  stage  and 
transfer  of  monies  remaining  after  the 
payment  of  all  eligible  first-stage  claims 
to  the  states  as  mandated  by  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986. 

Refund  Applications 

Aminoil  U.S.A.,  Inc. /Plymouth  LP  Gas 
Corporation.  5/24/91.  RR139-70 

The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  filed  by  Plymouth  LP 
Gas  Corporation  in  the  Aminoil  U.S.A., 
Inc.,  special  refund  proceeding.  The 
firm's  initial  Application  for  Refund  was 
granted  under  a  $5,000  small  claims 
presumption.  In  reviewing  the 
Application,  the  DOE  foimd  that 
Plymouth  was  eligible  for  a  refund 
based  upon  its  full  volumetric  share  of 
the  consent  order  funds  for  its  purchase 
of  8,623,052  gallons  of  covered  products. 
As  a  result  Plymouth's  Motion  for 
Reconsideration  was  approved  for 
$123,061  in  principal,  plus  accrued 
interest. 

Atlantic  Richfield  Company /Vem  's 
/mCO.  et  al.,  5/20/91.  RF304~4001. 
etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refimd  filed 
by  Petroleum  Funds,  Inc.  (PFI)  on  behalf 
of  Vem's  ARCO,  et  al.,  in  the  Atlantic 
Richfield  Company  special  refimd 
proceeding.  The  firms  failed  to  submit 
any  documentation  or  other  material  to 
indicate  that  they  had  ever  purchased 
any  refined  products  from  ARCO. 
Although  PFI  was  repeatedly  contacted 
to  provide  the  necessary  information, 
they  failed  to  do  so.  Accordingly,  the 
Applications  were  denied. 

Ciba-Geigy  Corporation,  Sun 

Chemical— Pigments  Division.  J.  T. 
Baker,  Inc.,  5/23/91.  RF272-64327. 


RD272-64327,  RF272-S4994.  RD272- 
64994.  RF272-70116,  RD272-70n6 

'  The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Ciba-Geigy 
Corporation,  Stm  Chemical — Pigments 
Division  (Sun),  and  J.T.  Baker,  Inc., 
based  upon  their  purchases  of  refined 
petroleum  products  between  August  19, 
1973,  and  January  27, 1981.  The 
applicants  used  the  petroleum  products 
in  their  chemical  manufacturing  and 
packaging  operations.  The  appUcants 
were  end-users  of  the  refined  petroleum 
products  and  were  therefore  presumed 
injured.  A  consortium  of  states  and 
territories  (tlie  States]  filed  Statements 
of  Objection  and  Motions  for  Discovery 
with  respect  to  the  Applications.  The 
DOE  found  that  the  States'  filings  were 
insufficient  to  rebut  the  presumption  of 
injury.  Threfore.  the  Applications  for 
Refimd  were  granted,  and  the  States' 
Motions  for  Discovery  were  denied. 
Specifically,  the  DOE  determined  that 
Ciba-Geigy  Corporation  was  eligible  to 
received  a  refund  for  its  purchases  of 
magie  oil,  because  the  evidence 
indicated  that  this  product  was 
produced  at  a  refinery  and  was  covered 
by  the  EPAA  regulations.  The  DOE 
conversely  determined  that  Sun  was  not 
eligible  to  receive  a  refund  for  its 
purchases  of  Naphthalene  because  it 
concluded  that  this  product  was  a 
petrochemical  and  therefore  not  eligible 
for  the  purposes  of  this  proceeding. 

Gulf  Oil  Corporation/Five  Points  West 
Gulf  5  Points  Gulf  5/21/91.  RF300- 
12282.  RF300-16717 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  to  Mr.  Bill  Rone  (Case 
No.  RF300-12282)  and  rescinding  a 
refund  (Case  No.  RF300-16717]  that  had 
been  granted  to  Mr.  Paul  Alexander.  Mr. 
Alexander  received  a  refund  based  on 
written  certification  from  Mr.  Rorie  that 
he  had  transferred  his  right  for  a  refund 
to  Mr.  Alexander  in  selling  him  his 
service  station.  The  DOE  found  that  this 
certification  was  not  genuine  and 
determined  that  Mr.  Rorie  was  the  party 
eligible  for  a  refund.  The  DOE  therefore 
rescinded  the  refund  of  $2,020  that  Mr. 
Alexander  had  received  and  granted  a 
refund  of  $2,596  to  Mr.  Rorie. 

IMCO  Services  Halliburton  Services,  5/ 
22/91,  RF272-22394.  RD272-22394. 
RF272-22395.  RD272-22395 

The  DOE  issued  a  Decision  and  Order 
granting  Subpart  V  crude  oil  refund 
Applications  filed  by  IMCO  Services 
and  Halliburton  Services,  based  on  their 
purchases  of  refined  petroleum  products 
during  the  period  August  19, 1973, 
through  January  27, 1981.  The  applicants. 


both  oil  field  drilling  contract! 
demonstrated  the  volumes  of 
claims  by  using  contemporani 
records  and  reasonable  estim 
applicants  were  end-users  of 
products  they  purchased  and 
therefore  presumed  injured.  ^ 
states  and  terrirories  of  the  U 
States  (the  States)  objected  tc 
Applications,  contending  that 
were  not  injured  because  the] 
to  pass  through  to  customers 
overcharges  they  suffered  dui 
elasticities  of  supply  and  den 
exist  in  any  industry.  The  apj 
a  Response  to  the  States'  Obj 
admitted  that  they  were  able 
through  40  percent  of  the  ovei 
Accordingly,  the  DOE  grante( 
appUcants  refunds  equal  to  6( 
their  full  volumetric  claims.  T 
the  refunds  disbursed  in  this  1 


h 


Agway,  Inc. /Consolidated  Edison  Ca  i 

Reld  Petroleum  Corporation 

Davus  OH  Co - 

Atlantic  Richtiehj  Co./Anderson  &  Wtf 
Atlantic  Richfield  Co./ARCO  Tax*  Te 
Attarrttc  Richfiek]  Co/Brewer  Propane 

Brewer  Propane  Gas.  Inc 

Brewer  Propane  Gas,  Inc 

Brewer  Bfothers,  Inc 

Atlantic  RichfieM  Co./Harkieroad  OH  C 
Atlantic  Richfie!d  Co/McOoweO  Ok  S« 
Atlantic  Richfield  Co./Wilson  01  Co.  a 

AvteK  Fitiers  Front  Royal,  lnc.__. 

Avtex  Fibers  FraH  Royal,  Inc 

Evans  Oil  &  Gas,  lrx;.._ 

Exxon  Corporaton/Ctarence  J.  Hulon 
Exxon  Corporation/Oave  Starmer  Exx 
GuH  OH  CorpVAU  Rust  Proofing  Cenb 
Gulf  Oil  Corp/C&P  Telephone  Co.  of 

Gu«  OK  Corp./H  J.  TruxiBo,  Inc 

HJ.  TruxiHo,  Inc...- 

Gutf  Oil  Corp/Jerry's  Gult  Sennce 

Gulf  Oil  Corp  /Milazzo  Oil  Company^. 
Gulf  Oil  Corp  /Waccasassa  Gutf  et  al 

Heldentels  Brothers,  Inc 

Hektentels  Brothers,  Inc 

niarto  Rican  Cement  Co..  htc 

Puerto  Rican  Cement  Co.,  Inc_, 

Boh  Bros.  Corwtnjction  Co.  Inc 

Boh  Bros.  Construction  Ca  Inc 

John  Fioyster 

Nayak  Aviation  Corp 

Ouabaug  Corp,  »t  al 

Ferguson  Brothers  Corwtruction  Co  _ 
SheM  Oil  Cornpany/Bnjce  J-  Sirchio  e 
Shell  Oil  Company/Crystal  Petroleum 
Shell  Oil  Company/Randan  a  StncUi 

State  of  Ctmomia 

Texaco  lnc./Army  A  Air  Force  Exchai 

Texaco  Inc. /Burger  Bros 

Johnny  McCulkjgh  Texaco 

Wenham  Transportation.  Inc 

West  Sprinj^iekJ  Public  Schs.  «r«^_ 


The  following  submissions 
dismissed: 


Name 


Andy's  Arco 

Barjas  Sweit  Texaco.. 


JMI 
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Special  Refund 
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/24/91.  RR139-70 
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a  Decision  and  Order 
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ation,  Sun 

•ments  Division,  J.  T. 

J3/91.  RF272-64327, 


RD272-64327,  RF272-64994.  RD272- 
64994,  RF272-70116,  RD272-70116 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Ciba-Geigy 
Corporation.  Sun  Chemical — Pigments 
Division  (Sun),  and  J.T.  Baker,  Inc., 
based  upon  their  purchases  of  refined 
petroleum  products  between  August  19, 
1973,  and  January  27, 1981.  The 
applicants  used  the  petroleum  products 
in  their  chemical  manufachiring  and 
packaging  operations.  The  applicants 
were  end-users  of  the  refined  petroleum 
products  and  were  therefore  presumed 
injured.  A  consortium  of  states  and 
territories  (the  States)  filed  Statements 
of  Objection  and  Motions  for  Discovery 
with  respect  to  the  Applications.  The 
DOE  found  that  the  States'  filings  were 
insu^icient  to  rebut  the  presumption  of 
injury.  Threfore,  the  Applications  for 
Refund  were  granted,  and  the  States' 
Motions  for  Discovery  were  denied. 
Specifically,  the  DOE  determined  that 
Ciba-Geigy  Corporation  was  eligible  to 
received  a  refund  for  its  purchases  of 
magie  oil,  because  the  evidence 
indicated  that  this  product  was 
produced  at  a  refinery  and  was  covered 
by  the  EPAA  regulations.  Tlie  DOE 
conversely  determined  that  Sun  was  not 
eligible  to  receive  a  refund  for  its 
purchases  of  Naphthalene  because  it 
concluded  that  this  product  was  a 
petrochemical  and  therefore  not  eligible 
for  the  purposes  of  this  proceeding. 

Gulf  Oil  Corporation/Five  Points  West 
Gulf.  5  Points  Gulf,  5/21/91.  RF300- 
12282,  RF300-16717 

The  DOE  issued  a  Decision  and  Order 
granting  a  refimd  to  Mr.  Bill  Rorie  (Case 
No.  RF300-12282)  and  rescinding  a 
refund  (Case  No.  RF300-16n7)  that  had 
been  granted  to  Mr.  Paul  Alexander.  Mr. 
Alexander  received  a  refund  based  on 
written  certification  from  Mr.  Rorie  that 
he  had  transferred  his  right  for  a  refund 
to  Mr.  Alexander  in  selling  him  his 
service  station.  The  DOE  found  that  this 
certification  was  not  genuine  and 
determined  that  Mr.  Rorie  was  the  party 
eligible  for  a  refund.  The  DOE  therefore 
rescinded  the  refund  of  $2,020  that  Mr. 
Alexander  had  received  and  granted  a 
refund  of  $2,598  to  Mr.  Rorie. 

IMCO  Services  Halliburton  Services,  5/ 
22/91.  RF272-22394.  RD272-22394. 
RF272-22393.  RD272-22395 

The  DOE  issued  a  Decision  and  Order 
granting  Subpart  V  crude  oil  refund 
Applications  filed  by  IMCO  Services 
and  Halliburion  Services,  based  on  their 
purchases  of  refined  petroleum  products 
during  the  period  August  19, 1973, 
through  January  27, 1981.  The  applicants,' 
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both  oil  field  drilling  contractors, 
demonstrated  the  volumes  of  their 
claims  by  using  contemporaneous 
records  and  reasonable  estimates.  The 
applicants  were  end-users  of  the 
products  they  purchased  and  were 
therefore  presumed  injured.  A  group  of 
states  and  terrirories  of  the  United 
States  (the  States)  objected  to  the 
Applications,  contending  that  the  firms 
were  not  injured  because  they  were  able 
to  pass  through  to  customers  any 
overcharges  they  suffered  due  to  the 
elasticities  of  supply  and  demand  that 
exist  in  any  industiy.  The  applicants,  in 
a  Response  to  the  States'  Objection, 
admitted  that  they  were  able  to  pass 
through  40  percent  of  the  over-charges. 
Accordingly,  the  DOE  granted  the 
applicants  refunds  equal  to  60  percent  of 
their  full  volumetric  claims.  The  total  of 
the  refunds  disbursed  in  this  Decision 


was  $106,34a  The  DOE  also  denied  the 
Motions  for  Discovery  filed  by  the 
States  in  these  cases. 

Murphy  Oil  Corporation/Power  Pak, 
Inc..  et  al.,  hlZ\.l9\,  RF309-493.  et  al. 
The  DOE  issued  a  final  Decision  and 
Order  concerning  Applications  for 
Refund  submitted  on  behalf  of  two  retail 
motor  gasoline  outlets  in  the  Murphy  Oil 
Corporation  (Murphy)  special  refund 
proceeding.  The  DOE  issued  a  proposed 
Decision  and  Order  regarding  these 
Applications  for  Refund,  which 
tentatively  concluded  that  the  former 
owner  of  the  assets  of  both  stations  was 
the  proper  recipient  of  any  refund 
granted  on  the  basis  of  the  stations' 
Murphy  purchases.  After  considering  all 
comments  concerning  the  proposed 
determination,  the  DOE  concluded  that 
its  tentative  findings  were  correct  and 
adopted  them  in  a  final  Decision. 


Accordingly,  the  former  owner  was 
granted  a  refund  of  $6,786  ($4,938  in 
principal  and  $1,828  in  interest)  based 
on  the  stations'  combined  purchase 
volume  of  16.652,902  gallons  of  regulated 
Murphy  petroleum  products.  In  the  final 
Decision,  the  DOE  also  determined  that 
the  new  owner  of  one  of  the  station's 
assets  was  Ineligible  for  the  refund  of 
$5,147  previously  disbursed  and  will  be 
required  to  return  this  amount  to  the 
Murphy  escrow  account 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Agway.  Inc/Consolidated  Edison  Ca  of  NY.. 

Reld  Petroleum  Corporation 

Davus  Ol  Co 


Atlantic  Richfield  Co./Anderson  &  Watkins,  Inc 

Atlantic  Richfield  Co./ARCO  Taick  Terminal  Btal... 

Atlantic  Rtchfield  Co/Brewer  Propane  Gas,  Inc 

Brewer  Propane  Gas,  loc 

Brewer  Propane  Gas,  Nic 

Brewer  Brothers,  Inc . 


Atlantic  Richfield  Co./Harlderoad  OH  Comparty,  Inc.. 
Atlantic  Richfieid  Co./McOoweN  OH  Senrice.  Inc  — 

Atiar'Sc  Richfield  Co./Wtlson  CW  Co.  »f «/ 

Avtex  Fitiers  Front  Royal,  lr>c.~_™— __.__,— 

Avtex  Fibers  FraH  Royal,  Inc 

Evans  Oil  &  Gas,  Inc..- 


Exxon  CoTxyaton/Clafence  J.  Rulon 

Exxon  Corporat)on/Oav«  Starmer  Exxon 

G«jl«  Oil  CorpVAU  Rust  Proofing  Center,  Ina  ttal.. 

Gulf  Oil  Corp  /CAP  Telephone  Co.  Ot  MO.  etti 

Gulf  Oil  Corp/H J.  Tnjxmo,  Inc. 

HJ.  Tnjxillo,  Inc.... 


GuH  Oil  Corp/Jerry's  Gutt  Service 

Gulf  Oil  Corp  /Milazzo  Oil  Company..... 
Gulf  Oil  Corp  /Waccasassa  Qutf  etal- 

Heldentels  Brothers,  Inc 

Hetdenfeis  Brothers,  Inc 


Puerto  Rican  Cement  Co.  Inc 

Puerto  Rican  Cement  Co.,  Inc__ 
Boh  Bros.  Constnjction  Co.  Inc.- 
Boh  Bros.  Construction  Ca  Inc- 
John  Royster.. 


Nayak  Aviation  Corp ... 
Quat>aLjg  Corp.  »t  al..~ 
Ferguson  Brothers  Corwtructlon  Co . 


Shell  Oil  Company /Bruce  J.  Sirchio  elal. 

Shell  Oil  Company/Crystal  Petrelaum  Company- 
Shell  Oil  Company/Randall  B.  Stnddand 

Stale  of  CaWomia 


Texaco  lnc./Army  A  Ak  Force  Exchange  Senrice  elal.~ 

Texaco  lr»c./9urger  Bros __ 

Johnny  McCuliogh  Texaco. 


Wenham  Transportation.  Inc 

West  Springfield  Public  Schs.  «f  «/_ 


RF324-2 

05/24/91 

RF324-19 

RF324-28 

RF304-79 

05/20/01 

RF304-614e 

05/21/01 

RF304-3582 

05/23/91 

RF304-3563 

RF304-3590 

RF304-3790 

RF304- 12283 

05/20/91 

RF304-4973 

05/20/91 

RF304-11470 

05/22/91 

RF272-49245 

05/23/91 

R0272-4924S 

RF272-61123 

OS/24/91 

RF307-1018S 

05/24/9J 

RF307-10156 

05/20/91 

RF300-124a) 

05/20/91 

RF300-11ie9 

05/22/01 

RF300-1244S 

05/20/91 

RF300-1244S 

RF30&-1630e 

05/23/91 

RF30O-11801 

05/22/01 

RF300-11515 

05/21/01 

RF272-25223 

05/23/91 

RD272-25223 

RF272-.28145 

R0272-28145 

RF272-27532 

R0272-27532 

RC272-119 

05/23/91 

flF272-63686 

05/24/91 

RF272-65506 

05/22/91 

RD272-67071 

RF31&-8e00 

05/22/91 

RF31S-8387 

05/21/91 

RF315-€137 

05/22/01 

RF272-e724« 

05/24/91 

RF321-e82S 

05/22/91 

RF32t-5090 

05/24/91 

RF321-119e7 

RF272-75673 

05/21/01 

fv^Tz-eieoe 

05/23/91 

The  following  submissions  were 
dismissed: 


Name 


Andy's  Arco 

Barjas  Swelt  Texaco.- 


CaseNa 


RF304-33S6 
RF321-12123 


NWM 

Caaefto. 

Bat  Beam's  Texaco ._ 

Bilty's  Texaco.  Inc 

Bob  Magarl  Texaco. - 

Bob's  Texaco 

Bob's  Texaco 

RF321-372S 

RF321-3720 

BF321-S46 

RF321-13640 

RF321-3721 

Name 


Burtdtarttt's  Texaoo . 


Carey's  Texaco.. 

Cfwcfc's  Texaco  &  Huta  Waah- 

CiOBSroads  Texaco. 


Dodge  Movmg  and  Storage. 


CaaeNo. 


RF321-4604 

RF321-0624 

RF321-14829 

RF321-2e20 

RF272-62716 
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Federal 


T%9/n9 

CaaeNa 

Emie*tT«Moo 

RF321-4795 

Fleteher's  Texaco 

RF321-227 

Fort  Trwmas  Texas  Texaco _ 

RF321-3716 

Garten  City  Texaco 

RF321-3931 

Grafton  Texaco _., 

RF321-305 

RF272-759ei 

Jim  Wilhams  Texaco 

RF321-4792 

Johnson  Toxaco 

RF321-1138 

Kecks  Sarvica  Certtor 

RF32 1-3723 

Le«  Hy  Pavtog  Corripany ^ 

RF272-64964 

Missouri    Aghcuftural    Experiment 

RF272-67499 

Station. 

Missouri    Agricultural    Experiment 

RF272-67498 

Station. 

RF272-67504 

Station. 

Missouri  Foundation  S«ecls...._ _.. 

RF272-67505 

Mitch's  Texaco. „ 

RF321-3727 

Par*  H<M  Texaco 

RF321-14436 

Part  SQiarfl  Texaco _ 

RF321-3440 

Plymouth  Oil.  tnc „ 

RF3 15-0958 

Qutatrs  Texaco  Station 

RF321-14433 

R&L  Texaco — 

RF321-1217 

RamJys  Shell  Service 

RF3 15-4499 

RIverview  Texaco 

RF321-3719 

Satyers  Texaco 

RF321-14103 

Scarsdale  Avenue  Texaco 

RF32 1-2546 

Sunset  Texaco 

RF321-2942 

Thirty-Fifth  A  Harrison  Texaco..- 

RF321-3718 

T8C0O  Delaware,  Inc 

RF272-3976 

Tilcon  Delaware.  Ina 

RF272-3976 

Timberiake  Texaco 

RF321-3726 

Vrabtcs  Texaco „ 

RF321-1462 

Wayne  H.  Wilson  Texfico 

RF32 1-2570 

Wickfofd  Shipyard,  Ifw 

RF32 1-2581 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated  July  26. 1991. 
George  B.  Breznay, 

Director  Office  of  Hearings  and  Appeals. 
[FR  Doc.  ffl-18299  Filed  7-31-91;  &45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-3979-2] 

Fuets  and  Fuel  AddltNes;  Watver 
Application 

agency:  Environmental  Protection 
Agency. 

action:  Notice. 

SiMMMAftY:  On  July  12, 1991.  the  Ethyl 
Corporation  (Ethyl)  submitted  an 
application  for  a  waiver  of  the 
prohibition  against  the  introduction  into 
commerce  of  certain  fuels  and  fuel 
additives  set  forth  in  section  211(f)  of 


the  Clean  Air  Act  (Act).  This  application 
seeks  a  waiver  for  the  gasoline  additive, 
methylcyclopentadienyl  manganese 
tricarbonyl  (MMT),  an  octane  enhancer, 
commercially  labeled  by  Ethyl  as  HiTEC 
3000,  to  be  blended  in  unleaded  gasoUne 
resulting  in  a  level  of  up  to  0.03125  (1/32) 
gram  per  gallon  mangarwse  (gpg  Mn). 
The  Administrator  of  EPA  has  until 
January  8, 1992  to  grant  or  deny  this 
application.  If  not  denied  by  that  date,  it 
will  be  deemed  to  be  granted,  under 
section  211(f)(4). 

DATES:  EPA  will  conduct  a  one-day 
public  hearing  on  this  application 
beginning  at  9  a.m.  on  September  13, 
1991  at  the  U.S.  EPA  Auditorium  located 
in  the  EPA  Education  Center  (Northwest 
Mall  Entrance),  401  M  Street  SW.. 
Washington,  DC  20460.  Comments  on 
this  application  will  be  accepted  until 
October  4, 1991.  Parties  wishing  to 
testify  at  the  hearing  should  contact 
David  J.  Kortum  or  James  W.  Caldwell 
by  September  6. 1991  at  (202)  382-2635 
(after  August  23, 1991,  the  number  will 
be  (202)  260-8841).  It  is  also  requested 
that  six  copies  of  prepared  hearing 
testimony  be  available  at  the  time  of  the 
hearing  for  distribution  to  the  hearing 
panel.  Hearing  testimony  should  also  be 
submitted  to  the  docket.  Additional 
information  on  the  submission  of 
comments  to  the  docket  may  be  found 
below  in  the  "ADDRESSES"  section  of 
this  notice. 

ADDRESSES:  Copies  of  the  information 
relative  to  this  application  are  available 
for  inspection  in  public  docket  A-91-46 
at  the  Air  Docket  (LE-131)  of  the  EPA, 
room  M-1500,  401  M  Street  SW., 
Washington,  DC  20460,  (2C2)  382-7548, 
between  the  hours  of  8:30  a.m.  to  noon 
and  1:30  p.m.  to  3:30  p.m.  weekdays. 
Any  comments  from  interested  parties 
should  be  addressed  to  this  docket  with 
a  copy  forwarded  to  Mary  T.  Smith, 
Director,  Field  Operations  a.nd  Support 
Division  (EN-397F),  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington,  DC  20460.  As  provided  in 
40  CFR  part  2,  a  reasonable  fee  may  be 
charged  for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT. 

David  J.  Kortum,  Environmental 
Engineer,  Field  Operations  and  Support 
Division  (EN-397F),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  (202)  475-8841 
(after  August  23, 1991:  (202)  280-8841). 
SUPPLEMENTARY  INFORMATION:  Section 
211(f)(1)(A)  of  the  Act  makes  it 
unlawful,  effective  March  31. 1977,  for 
any  manufacturer  of  a  fuel  or  fuel 
additive  to  first  introduce  into 
commerce,  or  to  increase  the 
concentration  in  use  of,  any  fuel  or  fuel 
additive  for  use  in  light  duty  motor 


vehicles  manufactured  after  model  year 
1974  which  is  not  substantially  similar  to 
any  fuel  or  fuel  additive  utilized  in  the 
certification  of  any  model  year  1975.  or 
subsequent  model  year,  vehicle  or 
engine  under  section  206  of  the  Act.  EPA 
has  defined  "substantially  similar"  at  56 
FR  5352  (February  11. 1991).  Section 
211(f)(1)(B)  of  the  Act  makes  it  unlawful, 
effective  November  15. 1990,  for  any 
manufacturer  of  a  fuel  or  fuel  additive  to 
first  introduce  into  commerce,  or  to 
increase  the  concentration  in  use  of,  any 
fuel  or  fuel  additive  for  use  by  ary 
person  in  motor  vehicles  manufactured 
after  model  year  1974  which  is  not 
substantially  similar  to  any  fuel  or  fuel 
additive  utilized  in  the  certification  of 
any  model  year  1975,  or  subsequent 
model  year,  vehicle  or  engine  under 
section  206  of  the  Act.  Thus,  section 
211(f)(1)(B)  expands  the  prohibitions  of    . 
211(f)(1)(A),  which  apply  only  to  light- 
duty  vehicles.  Section  211(f)(4)  of  the 
Act  provides  that  upon  application  by 
any  fuel  or  fuel  additive  manufacturer, 
the  Administrator  of  EPA  may  waive  the 
prohibitions  of  section  211(f)(1)  if  the 
Administrator  determines  that  the 
apphcant  has  established  that  such  fuel 
additive  will  not  cause  or  contribute  to  a 
failure  of  any  emission  control  device  or 
system  (over  the  useful  life  of  any 
vehicle  in  which  such  device  or  system 
is  used)  to  achieve  compliance  by  the 
vehicle  with  the  emission  standards  to 
which  it  has  been  certified  pursuant  to 
section  206  of  the  Act.  If  the 
Administrator  does  not  act  to  grant  or 
deny  an  application  for  a  waiver  within 
180  days  of  receipt  of  the  application  (in 
this  case,  by  January  8, 1992),  the  statute 
provides  that  the  waiver  shall  be  treated 
as  granted. 

The  current  submission  by  Ethyl  is  an 
application  under  section  211(f)(4)  of  the 
Act  for  a  waiver  for  the  fuel  additive 
methylcyclopentadienyl  manganese 
tricarbonyl  (MMT).  commercially 
labeled  by  Ethyl  as  HiTEC  3000.  to  be 
blended  in  unleaded  gasoline  resulting 
in  a  level  of  up  to  0.03125  {Vaa]  gram  per 
gallon  manganese  (gpg  Mn).  This  is 
Ethyl's  fourth  application  for  a  waiver 
for  MaMT.  Ethyl's  first  application  was 
submitted  on  March  17. 1978  for 
concentrations  of  MMT  resulting  in  Via 
and  V^2  gpg  Mn  in  tmleaded  gasoline. 
Ethyl's  second  application  was 
submitted  on  May  26, 1981  for 
concentrations  of  MMT  resulting  in  Vt* 
gpg  Mn  in  unleaded  gasoline.  The 
Administrator  denied  these  requests  for 
waivers.  The  decision  and  justification 
thereof  may  be  found  in  the  September 
18. 1978  Federal  Register,  43  FR  41424, 
and  the  December  1, 1981  Federal 
Register.  46  FR  58630.  Ethyl's  third 


application,  was  submitted  on  '. 
1990,  for  concentrations  of  MM 
resulting  in  a  level  of  up  to  0.31 
gpg  Mn  in  unleaded  gasoline  (t! 
level  which  is  requested  in  the 
application  which  is  the  subjec 
today's  notice).  Ethyl  withdrew 
application  on  November  1, 19( 
the  deadline  for  the  Administn 
make  a  determination  on  the 
application.  Because  no  detem 
had  been  made  at  the  time  the 
withdrew  the  application.  EPA 
the  withdrawal  and  immediate 
terminated  the  proceeding  witl 
action  on  the  application. 

If  the  prohibitions  against  M 
waived  by  the  Administrator,  i 
likely  that  most  U.S.  gasoline  v 
contain  MMT,  and,  therefore,  i 
highly  likely  that  fuels  used  in 
vehicles  under  section  206  of  tl 
would  be  required  to  reflect  thi 
compositional  change.  EPA  in\ 
comments  on  whether  the  Adn 
should  grant  or  deny  this  waivi 
application. 

Dated:  July  24. 1991. 
Michael  Sliapiro, 

Acting  Assistant  Administrator  for 

Radiation. 

|FR  Doc.  91-17988  Filed  7-31-«l:  8: 

BILLING  CODE  •6«>-«0-ll 


IOPTS-592906;  FRL-3938-1] 

Certain  Ctiwnicals;  Approval  i 
Modification  to  Test  Marketin 
Exemption  | 

AQENCV:  Environmental  Protec 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announc 
approval  of  modifications  of  th 
marketing  periods  for  three  tes 
marketing  exemptions  (TME)  u 
section  5(h)(1)  of  the  Toxic  Bui 
Control  Act  (TSCA)  and  40  CF 
EPA  designated  the  original  te: 
marketing  applications  as  TMI 
TME-91-3,  and  TME-91-4.  Thj 
marketing  conditions  are  desci 
below. 

EFFECnVE  DATES:  July  24.  1991 
FOR  FUfrmtR  INFORMATION  CO 

Rick  Keigwin,  New  Chemicals 
Chemical  Control  Division  (TS 
Ofiice  of  Toxic  Substances, 
Environmental  Protection  Agei 
E-611.  401  M  St.  SW.,  Washing 
20460.  (202)  382-2440.  A  public 
of  the  record,  without  any  coni 
business  information,  is  availa 
TSCA  Public  Docket  Office  ho 
to  noon  and  1  p.m.  to  4  p.m..  M 
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vehicles  manufactured  after  model  year 
1974  which  is  not  substantially  similar  to 
any  fuel  or  fuel  additive  utilized  in  the 
certification  of  any  model  year  1975,  or 
sub.sequent  model  year,  vehicle  or 
engine  under  section  206  of  the  Act.  EPA 
has  de&ned  "substantially  similar"  at  56 
FR  5352  (February  11, 1991).  Section 
211(f)(1)(B)  of  the  Act  makes  it  unlawful, 
effective  November  15, 1990,  for  any 
manufacturer  of  a  fuel  or  fuel  additive  to 
first  introduce  into  commerce,  or  to 
increase  the  concentration  in  use  of,  any 
fuel  or  fuel  additive  for  use  by  any 
person  in  motor  vehicles  manufactured 
after  model  year  1974  which  is  not 
substantially  similar  to  any  fuel  or  fuel 
additive  utilized  in  the  certification  of 
any  model  year  1975,  or  subsequent 
model  year,  vehicle  or  engine  under 
section  206  of  the  Act.  Thus,  section 
211(f)(1)(B)  expands  the  prohibitions  of 
211(f)(1)(A),  which  apply  only  to  light- 
duty  vehicles.  Section  211(f)(4)  of  the 
Act  provides  that  upon  application  by 
any  fuel  or  fuel  additive  manufacturer, 
the  Administrator  of  EPA  may  waive  the 
prohibitions  of  section  211(f)(1)  if  the 
Administrator  determines  that  the 
applicant  has  established  that  such  fuel 
additive  will  not  cause  or  contribute  to  a 
failure  of  any  emission  control  device  or 
system  (over  the  useful  life  of  any 
vehicle  in  which  such  device  or  system 
is  used)  to  achieve  compliance  by  the 
vehicle  with  the  emission  standards  to 
which  it  has  been  certified  pursuant  to 
section  206  of  the  Act.  If  the 
Administrator  does  not  act  to  grant  or 
deny  an  application  for  a  waiver  within 
180  days  of  receipt  of  the  application  (in 
this  case,  by  January  8, 1992),  the  statute 
provides  that  the  waiver  shall  be  treated 
as  granted. 

The  current  submission  by  Ethyl  is  an 
application  under  section  211(f)(4)  of  the 
Act  for  a  waiver  for  the  fuel  additive 
methylcyclopentadienyl  manganese 
tricarbonyl  (MMT),  commercially 
labeled  by  Ethyl  as  HiTEC  3000,  to  be 
blended  in  unleaded  gasoline  resulting 
in  a  level  of  up  to  0.03125  [Vaa]  gram  per 
gallon  manganese  (gpg  Mn).  This  is 
Ethyl's  fourth  application  for  a  waiver 
for  MMT.  Ethyl's  first  application  was 
submitted  on  March  17, 1978  for 
concentrations  of  MMT  resulting  in  Vic 
and  V^2  gpg  Mn  in  imleaded  gasoline. 
Ethyl's  second  application  was 
submitted  on  May  26, 1981  for 
concentrations  of  MNfT  resulting  in  Ve* 
gpg  Mn  in  unleaded  gasoline.  The 
Administrator  denied  these  requests  for 
waivers.  The  decision  and  justification 
thereof  may  be  found  in  the  September 
18. 1978  Federal  Register.  43  FR  41424, 
and  the  December  1, 1981  Federal 
Register.  46  FR  58630.  Ethyl's  third 


application,  was  submitted  on  May  9, 
1990,  for  concentrations  of  MMT 
resulting  in  a  level  of  up  to  0.3125  (V^a) 
gpg  Mn  in  unleaded  gasoline  (the  same 
level  which  is  requested  in  the 
application  which  is  the  subject  of 
today's  notice).  Ethyl  withdrew  its  third 
application  on  November  1, 1990,  before 
the  deadline  for  the  Administrator  to 
make  a  determination  on  the 
application.  Because  no  determination 
had  been  made  at  the  time  the  appUcant 
withdrew  the  application,  EPA  accepted 
the  withdrawal  and  immediately 
terminated  the  proceeding  without 
action  on  the  application. 

If  the  prohibitions  against  MMT  were 
waived  by  the  Administrator,  it  is  highly 
likely  that  most  U.S.  gasoline  would 
contain  MMT,  and,  therefore,  it  is  also 
highly  likely  that  fuels  used  in  certifying 
vehicles  under  section  206  of  the  Act 
would  be  required  to  reflect  this 
compositional  change.  EPA  invites 
comments  on  whether  the  Administrator 
should  grant  or  deny  this  waiver 
application. 

Dated:  July  24, 1991. 

Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  91-17988  Filed  7-31-91;  8:45  amj 
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IOPTS-5929a6;  FRL-393S-1] 

Certain  Chemicals;  Approval  of 
Modification  to  Test  Marketing 
Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  modifications  of  the  test 
marketing  periods  for  three  test 
marketing  exemptions  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Contiol  Act  (TSCA)  and  40  CFR  720.38. 
EPA  designated  the  original  test 
marketing  applications  as  TME-91-2, 
TME-91-3,  and  TME-91-4.  The  test 
marketing  conditions  are  described 
below. 

EFFCcnvE  dates:  July  24,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Keigwin,  New  Chemicals  Branch, 
Chemical  Control  Division  (TS-794), 
O^ice  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  St.  SW.,  Washington,  DC 
20460.  (202)  382-2440.  A  public  version 
of  the  record,  without  any  confidential 
business  information,  is  available  in  the 
TSCA  Public  Docket  O^ice  from  8  a.m. 
to  noon  and  1  p.m.  to  4  p.m.,  Monday 


through  Friday,  except  legal  hoHdays. 
The  TSCA  Public  Docket  Office  is 
located  in  Rm.  NE-G004, 401 M  St.,  SW., 
Washington,  DC. 
SUPPLEMENTARY  INFORMATION:  Section 

5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
uru^asonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  the 
modifications  of  the  test  marketing 
periods  for  TME-91-2,  TME-ei-3,  and 
TME-91-4.  EPA  has  determined  that  test 
marketing  of  the  new  chemical 
substances  described  below,  under  the 
conditions  set  out  in  the  TME 
applications  and  modification  request, 
and  for  the  modified  time  periods 
specified  below,  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  Production 
volume,  use,  and  the  number  of 
customers  must  not  exceed  that 
specified  in  the  application.  All  other 
conditions  and  restrictions  described  in 
the  original  Notice  of  Approval  of  Test 
Marketing  Application  must  be  met. 

T-91-2 

Notice  of  Approval  of  Original 
Application:  January  18, 1991  (56  FR 
2017). 

Modified  Test  Marketing  Period:  6- 
month  extension  from  the  original  6 
months. 

T-91-3 

Notice  of  Approval  of  Original 
Application:  January  18, 1991  (56  FR 
2017). 

Modified  Test  Marketing  Period:  6- 
month  extension  from  the  original  6 
months. 

T-91-4 

Notice  of  Approval  of  Original 
Application:  January  18. 1991  (56  FR 
2017). 

Modified  Test  Marketing  Period:  6- 
month  extension  from  the  original  6 
months. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 


exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  uiu'easonable  risk  of  injury  to  human 
health  or  the  environment. 

Dated:  July  24. 1991. 
|ohn  W.  Melooe, 

Director,  Chemical  Control  Division,  Office  of 
Toxic  Substances. 

(FR  Doc  91-18282  7-31-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
requirement  sutMnitted  for  Review 

)uly  23, 1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street  NW.,  Washington.  DC 
20036,  (2(52)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission,  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt,  Office  of  Management  and 
Budget,  room  3235  NEOB,  Washington. 
DC  20503.  (202)  39S-4814. 

OMB  Number  3060-0185. 

Title:  Section  73.3613,  Filing  of 
Contracts. 

Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  responses: 
Recordkeeping  requirement  and  on 
occasion  reporting. 

Estimated  annual  burden:  1,800 
responses,  3,717  recordkeepers,  .5  hours 
per  response  and  per  recordkeeper.  2,759 
hours  total  annual  burden. 

Needs  and  Uses:  Section  73.6316 
requires  that  licensees  of  TV  and  low 
power  TV  broadcast  stations  file  with 
the  FCC  copies  of  network  affiliation 
contract,  instruments,  and  documents 
together  with  amendments,  suppiementa 
and  cancellations.  In  addition,  all 
broadcast  station  licensees  are  required 
to  file  contracts,  instruments  or 
documents  relating  to  ownership  or 
control  and  personnel.  Certain 
contracts,  agreements  or  understandings 
need  not  be  filed  with  the  FCC,  but  must 
be  retained  at  the  station  and  be  made 
available  for  inspection  upon  request  by 


Federal 


the  FCC.  The  contracts  filed  with  the 
FCC  and  filed  in  the  station  file  are  used 
by  the  FCC  to  assure  that  a  licensee 
maintains  full  control  over  the  operation 
and  maintenance  of  the  Station. 

Federal  Communications  Commission. 
Wiliiam  F.  Caton. 
Acting  Secretary. 
[FR  Doc.  91-18154  Filed  7-31-m;  8:43  am] 
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FEDERAL  MARITIME  COMMISSION 

Manatee  County  Port  Autttority 
Banana  Services,  Inc^  Agreement(s) 
Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
N\V..  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington.  DC  20573, 
within  10  days  after  the  date  of  thie 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-200551. 

Title:  Manatee  County  Port  Authority/ 
Banana  Services,  Inc.  Terminal 
Agreement. 

Parties:  Manatee  County  Port 
Authority  Banana  Services,  Inc. 

Synopsis:  The  Agreement,  filed  July 
22, 1991,  provides  for  the  5-year  lease  of 
a  transit  warehouse  for  fresh  fruits, 
vegetables,  juices  and  other  general 
cargo.  The  Agreement  also  provides  for 
priority  vessel  berthing,  guaranteed 
annual  cargo  volumes,  and  wharfage 
incentive  rates. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  July  29, 1991. 
Joseph  C  Polking, 
Secretary. 
(FR  Doc.  91-18221  Filed  7-31-91;  8:45  am] 

MUJNO  CODE  (TSO-OI-M 

[Agreement  No.  217-011324-002] 

Transpacific  Space  Utilization 
Agreement;  Correction 

In  the  Federal  Register  notice  of  )uly 


16. 1991  (56  FR  32431).  concerning 
subject  agreement,  Yang  Ming  Lines 
should  not  have  been  listed  as  an 
independent  carrier  party  to  the 
Agreement 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  July  29. 1991. 
loseph  C.  Polking, 
Secretary. 
(FR  Doc.  91-18220  Filed  7-31-«l;  8:45  am] 

BILUNOCOOE  6730-01-M 


Security  for  ttie  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperf  ornf>ance  of 
Transportation;  issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
cf  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  540. 
as  amended: 

Club  Med  Sales,  Inc.  and  Ser\'ices  et 
Transports  Cruise  Lines,  40  West  57th  Street. 
New  Yoik.  NY  10019,  Vessel;  CLUB  MED  1. 

Dated:  July  29. 1991. 

Joseph  C  Polking. 

Secretary. 

(FR  Doc.  91-18219  Filed  7-31-91;  8:45  am] 
enxiNQ  cooE  sraomi-ai 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

July  28, 1991. 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection(s]  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Pubhc). 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Frederick  J.  Schroeder — 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC 
20551  (202-452-3829). 
OMB  Desk  Officer — Gary  Waxman — 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 


Budget  New  Executive  Office 
Building,  room  3208,  Washington,  DC 
20503  (202-395-7340). 

Final  approval  under  OMB  delegated 
authority  of  the  extension  without 
revision  of  the  following  reports: 

1.  Report  title:  Annual  Report  on 
Status  of  Disposition  of  Assets  Acquired 
in  Satisfaction  of  Debt  Previously 
Contracted. 

Agency  form  number  FR  Vi06. 
OMB  Docket  number  noO-0129. 
Frequency:  Annual. 
Reporters:  Bank  holding  companies. 
Annual  reporting  hours:  3000, 
Estimated  average  hours  per 
response:  5. 
Number  of  respondents:  600. 

Significant  effect  on  small  business  is 
not  expected. 

General  description  of  report:  This 
information  collection  is  required  by  law 
(12  U.S.C.  1843(c)(2)  and  1844(c)). 
Certain  portions  may  be  given 
confidential  treatment  at  applicant's 
request  (5  U.S.C.  552(b)(4)). 

Abstract-  Bank  holding  companies 
that  acquice  assets  in  satisfaction  of 
debts  previously  contracted  are  required 
to  submit  an  annual  report  to  the  Board 
on  the  progress  made  to  dispose  of 
assets  or  shares  that  have  been  held  two 
years  beyond  the  initial  date  of  their 
acquisition.  The  report  is  submitted  by 
letter,  does  not  have  a  required  format 
and  serves  to  identify  potentially 
unsound  situations  and  to  encourage 
timely  compliance  with  the  divestiture 
requirement  as  contained  In  the  statutes 
and  regulation. 

2.  Report  title:  Report  of  Bank  Holding 
Company  Intercompany  Transactions 
and  Balances. 

Agency  form  number  FR  Y-8. 

O.MB  Docket  number  7100-0126. 

Frequency:  Semiannual. 

Reporters:  Bank  holding  companies 

Annual  reporting  hours:  10,080. 

Estimated  average  hours  per 
response:  9. 

Number  of  respondents:  550. 

Small  businesses  are  not  affected. 

General  description  of  report  This 
report  is  mandatory  (12  U.S.C.  1844(c)) 
and  collects  data  required  to  supervise 
bank  holding  companies  and  their 
subsidiary  banks.  The  data  gathered  on 
the  form  is  accorded  confidential 
treatment  (5  U.S.C.  552b(8)). 

Abstract  This  report  collects  data  on 
the  transactions  between  a  domestic 
bank  holding  company  (or  its  nonbank 
subsidiaries)  and  its  subsidiary  banks. 
The  information  collected  enables  the 


Federal  Reserve  to  identify  ct 
intercompany  funds  flows,  in 
transactions  and  balances  thi 
have  an  adverse  impact  on  th 
and  soundness  of  federally-in 
subsidiaries  of  bank  holding  < 

A  one-year  interim  extensli 
needed  to  allow  sufficient  tin 
review  the  reporting  requiren 
view  of  the  restrictions  place< 
intercompany  transactions  h\ 
23A  and  23B  of  the  Federal  R 
Action  and  other  applicable  i 
These  modifications  have  bei 
necessary  to  address  supervi 
regulatory  concerns  arising  fi 
significant  increases  in  interc 
transactions. 

Final  approval  under  OMB 
authority  of  the  implementat 
following  report: 

Report  title:  Survey  of  the  1 
Check-Collection  System. 
Agency  form  number.  R  30( 
OMB  Docket  number  7100 
Frequency:  One-time. 
Reporters:  Certain  depositc 
institutions. 
Annual  reporting  hours:  40, 
Estimated  average  hours  pi 
response:  80. 
Number  of  respondents:  50 
Small  businesses  are  not  o. 

General  description  ofrept 
information  collection  is  volu 
U.S.C.  4001  et  seq.)  and  indiv 
respondent  data  from  the  dep 
institutions  are  given  confide 
treatment  (5  U.S.C,  552(b)(4)) 

Abstract  The  Reserve  prop 
participate  with  the  Bank 
Administration  Institute  (BAl 
survey  of  the  nation's  check-i 
system.  Ilie  survey  would  in^ 
sample  of  some  500  depositoi 
institutions  nationwide  and  ii 
providing  an  accurate,  up-to-i 
description  of  the  U.S.  check- 
system  and  clearing  patterns 
national  and  regional  levels, 
on  a  bank-size  basis.  The  sur 
provide  information  regardin 
collection  and  returned  checl 
as  well  as  the  increasing  use 
electronic  check  services. 

Board  of  Governors  of  the  Fedi 
System.  July  28, 1991. 

Wiliiam  W.  WUes. 
Secretary  of  the  Board. 

(FR  Doc.  91-18223  Piled  7-31-01: 

SILUNQ  COOE  W1IHI1-M 
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Budget.  New  Executive  Office 
Building,  room  3208,  Washington.  DC 
20503  (202-395-7340). 

Final  approval  under  0MB  delegated 
authority  of  the  extension  v«rithout 
revision  of  the  following  reports: 

1.  Report  title:  Annual  Report  on 
Status  of  Disposition  of  Assets  Acquired 
in  Satisfaction  of  Debt  Previously 
Contracted. 

Agency  form  number  FR  4006. 
OMB  Docket  number  noO-0129. 
Frequency:  Annual. 
Reporters:  Bank  holding  companies. 
Annual  reporting  hours:  3000. 
Estimated  average  hours  per 
response:  5. 
Number  of  respondents:  600. 

Significant  effect  on  small  business  is 
not  expected. 

General  description  of  report:  This 
information  collection  is  required  by  law 
(12  U.S.C.  1843(c)(2)  and  1844(c)). 
Certain  portions  may  be  given 
confidential  treatment  at  appUcant's 
request  (5  U.S.C.  552(b)(4)). 

Abstract-  Bank  holding  companies 
that  acquice  assets  in  satisfaction  of 
debts  previously  contracted  are  required 
to  submit  an  annual  report  to  the  Board 
on  the  progress  made  to  dispose  of 
assets  or  shares  that  have  been  held  two 
years  beyond  the  initial  date  of  their 
acquisition.  The  report  is  submitted  by 
letter,  does  not  have  a  required  format, 
and  serves  to  identify  potentially 
unsound  situations  and  to  encourage 
timely  compliance  with  the  divestiture 
requirement  as  contained  in  the  statutes 
and  regulation. 

2.  Report  title:  Report  of  Bank  Holding 
Company  Intercompany  Transactions 
and  Balances. 

Agency  form  number  FR  Y-8. 

OMB  Docket  number  7100-0128. 

Frequency:  Semiannual. 

Reporters:  Bank  holding  companies 

Annual  reporting  hours:  10.080. 

Estimated  average  hours  per 
response:  9. 

Plumber  of  respondents:  550. 

Small  businesses  are  not  affected. 

General  description  of  report  This 
report  is  mandatory  (12  U.S.C.  1844(c)) 
and  collects  data  required  to  supervise 
bank  holding  companies  and  their 
subsidiary  banks.  The  data  gathered  on 
the  form  is  accorded  confldential 
treatment  (5  U.S.C.  552b(8)). 

Abstract:  This  report  collects  data  on 
the  transactions  between  a  domestic 
bank  holding  company  (or  its  nonbank 
subsidiaries)  and  its  subsidiary  banks. 
The  information  collected  enables  the 


Federal  Reserve  to  identify  categories  of 
intercompany  funds  flows,  internal 
transactions  and  balances  that  may 
have  an  adverse  impact  on  the  safety 
and  soundness  of  federally-insured  bank 
subsidiaries  of  bank  holdiiig  companies. 

A  one-year  interim  extension  is 
needed  to  allow  sufficient  time  to 
review  the  reporting  requirements  in 
view  of  the  restrictions  placed  on 
intercompany  transactions  by  sections 
23A  and  23B  of  the  Federal  Reserve 
Action  and  other  applicable  regulations. 
These  modifications  have  become 
necessary  to  address  supervisory  and 
regulatory  concerns  arising  from  recent 
significant  increases  in  intercompany 
transactions. 

Final  approval  under  OMB  delegated 
authority  of  the  implementation  of  the 
following  report- 
Report  title:  Survey  of  the  Nation's 
Check-Collection  System. 

Agency  form  number  R  3065. 

OMB  Docket  number  7100-0251. 

Frequency:  One-time. 

Reporters:  Certain  depository 
institutions. 

Annual  reporting  hours:  40,000. 

Estimated  average  hours  per 
response:  80. 

Number  of  respondents:  500. 

Small  businesses  are  not  affected. 

General  description  of  report  This 
information  collection  is  voluntary  (12 
U.S.C.  4001  et  seq.)  and  individual 
respondent  data  from  the  depository 
institutions  are  given  confidential 
treatment  (5  U.S.C.  552(b)(4)). 

Abstract  The  Reserve  proposes  to 
participate  with  the  Bank 
Administration  Institute  (BAI)  in  a 
survey  of  the  nation's  check-collection 
system.  The  survey  would  involve  a 
sample  of  some  500  depository 
institutions  nationwide  and  is  aimed  at 
providing  an  accurate,  up-to-date 
description  of  the  U.S.  check-collection 
system  and  clearing  patterns  at  both  the 
national  and  regional  levels,  as  well  as 
on  a  bank-size  basis.  The  survey  would 
provide  information  regarding  forward 
collection  and  returned  check  processes, 
as  well  as  the  increasing  use  of 
electronic  check  services. 

Board  of  Goveniora  of  the  Federal  Reserve 
System.  July  28, 1991. 

WUUam  W.  WUet. 
Secretary  of  the  Board. 

(FR  Doc.  91-18223  Piled  7-31-91;  8:45  am] 
BIU.INO  coot  W1IMI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  AbuM,  and  Mental 
Health  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

aqency:  National  Institute  on  Drug 
Abuse.  ADAMHA,  HHS. 

action:  Notice. 

summary:  The  Department  of  Health 
and  Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979. 11986).  A  similar  notice  Usting 
all  currently  certified  laboratories  will 
be  published  during  the  first  week  of 
each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certiHcation  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it  is 
restored  to  full  certification  under  the 
Guidelines. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  L  Goss,  Program  Assistant.  Drug 
Testing  Section,  Division  of  Applied 
Research.  National  Institute  on  Drug 
Abuse,  room  9-A-53,  5600  Fishers  Lane, 
Rockville,  Maryland  20857;  tel.: 
(301)443-6014. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were 
developed  in  accordance  with  Executive 
Order  12564  and  section  503  of  Public 
Law  100-71.  Subpart  C  of  tiie 
Guidelines,  "Certification  of 
Laboratories  Engaged  in  Urine  Drug 
Testing  for  Federal  Agencies,"  sets  strict 
standards  which  laboratories  must  meet 
in  order  to  conduct  urine  drug  testing  for 
Federal  agencies.  To  become  certified 
an  applicant  laboratory  must  undergo 
three  rounds  of  performance  testing  plus 
an  on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  an  every-other-month 
performance  testing  program  plus 
periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  NIDA  certification  are 
not  to  be  considered  as  meeting  the 
minimum  requirements  expressed  in  the 
NIDA  Guidelines.  A  laboratory  must 
have  its  letter  of  certification  from  HHS/ 
NIDA  which  attests  that  it  has  met 
minimum  standards. 

In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 


meet  the  minimum  standards  set  forth  in 
the  Guidelines: 

Alpha  Medical  Lat>oratory.  Inc.  405  Alderson 

Street  Schoneld,  WI  5447e,  800-627-8200 
American  BioTest  Laboratories,  Ino,  Building 

15.  3350  Scott  Boulevard.  Santa  Clara,  CA 

95054,  40ft-727-5525 
American  Medical  Lal>oratories,  Inc.  110B1 

Main  Street.  P.O.  Box  188,  FairfSx  VA 

2203a  703-891-9100 
Associated  Pathologists  L.al)oratories,  Inc.. 

4230  South  Bumham  Avenue.  Suite  2.V).  Let 

Vegas.  NV  89119-5412,  702-733-7866 
Associated  Regional  and  University 

Pathologists,  Inc.  (ARUP),  500  Chipeta 

Way,  Salt  Lake  City.  UT  84108,  801-583- 

2787 
Bayshore  Clinical  Laboratory,  4555  W. 

Schroeder  Drive,  Brown  Deer,  Wl  53223. 

414-355-4444/800-877-7016 
Bellin  Hospital-Toxicology  Laboratory,  2789 

Allied  Street,  Green  Bay.  Wl  54304. 414- 

49fr-2487 
Blo-Analyticai  Technologies.  2356  North 

Lincoln  Avenue.  Chicago.  IL  80614, 912- 

880-6900 
Bioran  Medical  Laboratory.  415 

Massachusetts  Avenue,  Cambridge,  MA 

02139,  617-547-8900 
Cedars  Medical  Center,  Department  of 

Pathology,  1400  Northwest  12th  Avenue. 

Miami.  FL  33136,  305-325-5810 
Center  for  Human  Toxicology,  417  Wakara 

Way-Room  290,  University  Research  Park. 

Salt  Uke  City,  UT  84108,  801-581-5117 
Columbia  Biomedical  Lat>oratory,  bKX.  4700 

Forest  Drive,  Suite  200  Columbia.  SC 

29206,  800-848-4245/803-782-2700 
Clinical  Pathology  Facility,  Inc.,  711  Bingham 

Street.  Pittsburgh,  PA  15203,  412-488-7500 
Clinical  Reference  Lab.  11850  West  85lh 

Street,  Lenexa,  KS  66214,  800-445-6917 
CompuChem  Laboratories.  Inc.,  3308  Chapel 

Hill/Nelson  Hwy..  P.O.  Box  12852. 

Research  Triangle  Park,  NC  27709, 919-549- 

826/800-633-3984 
Damon  Clinical  Laboratories,  140  East  Ryan 

Road.  Oak  Creek.  Wl  53154.  800-365-3840 

(name  changed:  formerly  Chem-Bio 

Corporation;  CBC  Clinilab) 
Damon  Clinical  Laboratories,  8300  Estera 

Blvd.,  Suite  90a  Irving.  TX  75063.  214-929- 

0535 
Doctors  a  Physicians  Laboratory.  801  East 

Dixie  Avenue,  Leesburg.  FL  32748,  904-787- 

9006 
Drug  Labs  of  Texas.  15201 1 10  East.  Suite  125, 

Channel  view.  TX  77530,  713-457-3784 
DrugScan.  Inc.,  P.  O.  Box  2969, 1119  Meams 

Road.  Warminster.  PA  18974.  215-674-9310 
Eagle  Forensic  Laboratory,  Inc.  950  North 

Federal  Highway,  Suite  308,  Pompano 

Beach.  FL  33062.  305-946-4324 
Eastern  Laboratories.  Ltd..  95  Seaview 

Boulevard.  Port  Washington.  NY  11050. 

516-625-9800 
ElSohly  Laboratories.  Inc..  1215-1/2  Jackson 

Ave.,  Oxford,  MS  38655,  601-236-2809 
General  Medical  Laboratories,  36  South 

Brooks  SU^et.  Madison.  Wl  53715.  60ft-267- 

6207 
HealthCare/Preferred  Laboratories,  24451 

Telegraph  Road.  Southfield.  MI  48034,  800- 

226-9414  (outside  MI]/800-32»-4142  (Ml 

only) 
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Laboratory  of  Pathology  of  Seattle,  Inc.,  1229 

Madison  St,  Suite  500,  Nordstrom  Medical 

Tower,  Seattle,  WA  98104,  206-388-2672 
Laboratory  Specialists,  Inc.,  P.  O.  Box  4350, 

Woodland  Hills,  CA  91385.  818-718-0115/ 

800-331-8670  (outside  CA)/800-464-7081 

(CA  only),  (name  changed:  formerly 

Abused  Drug  Laboratories) 
Laboratory  Specialists,  Inc..  113  larrell  Drive. 

Belle  Chasse,  LA  70037,  504-392-7981 
Mayo  Medical  Laboratories,  200  S.W.  First 

Street,  Rochester,  MN  55905,  800-533-1710/ 

507-284-3631 
Med-Chek  Laboratories,  Inc.,  4900  Perry 

Highway,  Pittsburgh,  PA  15229.  412-931- 

7200 
MedExpress/National  Laboratory  Center, 

4022  Willow  Lake  Boulevard.  Memphis.  TN 

38175,  901-795-1515 
MedTox  Laboratories.  Inc.,  402  W.  County 

Road  D,  St  Paul,  MN  55112.  612-636-7486 
Mental  Health  Complex  Laboratories,  9455 

Watertown  Plank  Road.  Milwaukee.  WI 

5322a  414-257-7439 
Methodist  Medical  Center.  221  N.B.  Glen  Oak 

Avenue.  Peoria.  IL  61638.  309-672-4928 
MetPath,  Inc.,  1355  Mittel  Boulevard.  Wood 

Dale,  IL  60191,  708-595-3888 
MetPath,  Inc..  One  Malcolm  Avenue. 

Teterboro.  NJ  07608,  201-393-5000 
MetWest-BPL  Toxicology  Laboratory,  18700 

Oxnard  Street,  Tarzana,  CA  91356,  800- 

492-0800/818-343-8191 
National  Center  for  Forensic  Science,  1901 

Sulphur  Spring  Road,  Baltimore,  MD  21227, 

301-247-9100  (name  changed:  formerly 

Maryland  Medical  Laboratory.  Inc.) 
National  Drug  Assessment  Corporation.  5419 

South  Western.  Oklahoma  City.  OK  73109, 

800-749-3784  (name  changed:  formerly  Med 

Arts  Lab) 
National  Health  Laboratories  Incorporated. 

13900  Park  Center  Road,  Hemdon,  VA 

22071,  703-742-3100/800-572-3734  (inside 

VA)/800-336-0391  (outside  VA) 
National  Health  Laboratories  Incorporated. 

d.b.a.  National  Reference  Laboratory, 

Substance  Abuse  Division.  1400  Donelson 

Pike,  Suite  A-15,  Nashville.  TN  37217,  815- 

360-3992/800-800-4522 
National  Health  Laboratories  Incorporated. 

2540  Empire  Drive,  Winston-Salem,  NC 

27103-6710,  919-760-4620/800-334-8627 

(outside  NC)/800-642-O894  (NC  only) 
National  Psychopharmacology  Laboratory. 

Inc.,  9320  Park  W.  Boulevard.  Knoxville. 

TN  37923.  600-251-9492 
National  Toxicology  Laboratories.  Inc..  1100 

California  Avenue.  Bakersfield.  CA  93304. 

805-322-4250 
Nichols  Institute  Substance  Abuse  Testing 

(NISAT),  8985  Balboa  Avenue,  San  Diego. 

CA  92123.  800-448-4728/619-694-505a 

(name  changed:  formerly  Nichols  Institute) 
Northwest  Toxicology,  Inc.,  1141  E.  3900 

South,  Salt  Lake  City,  UT  84124,  800-322- 

3381 
Oregon  Medical  Laboratories,  P.O.  Box  972. 

722  East  11th  Avenue,  Eugene,  OR  97440- 

0972,  503-687-2134 
Parke  DeWatt  Laboratories.  Division  of 

Comprehensive  Medical  Systems.  Inc..  1810 

Frontage  Rd..  Northbrook.  IL  60062. 708- 

480-4680 
Pathlab.  Inc..  16  Concord.  El  Paso.  TX  79908. 

800-999-7284 


Pathology  Associates  Medical  Laboratories, 

East  11604  Indiana,  Spokane,  WA  99206, 

509-928-2400 
PDLA,  Inc.,  100  Corporate  Court.  So. 

PlainHeld.  N)  07080.  201-76»-«500 
PharmChem  Laboratories.  Inc..  1S0&-A 

O'Brien  Drive,  Menlo  Park.  CA  94025. 41&- 

328-6200/800-446-5177 
Poisonlab,  Inc..  7272  Clalremont  Mesa  Road. 

San  Diego,  CA  92111,  619-279-2600 
Precision  Analytical  Laboratories,  Inc.,  13300 

Blanco  Road,  Suite  #15a  San  Antonio,  TX 

78216,  512-493-3211 
Regional  Toxicology  Services,  15305  NE.  40th 

Street,  Redmond,  WA  98052.  206-882-3400 
Roche  Biomedical  Laboratories,  1801  First 

Avenue  South.  Birmingham.  AL  35233.  205- 

581-3537 
Roche  Biomedical  Laboratories,  6370  Wilcox 

Road.  Dublin,  OH  43017. 614-889-1061 

Tlie  certification  of  this  laboratory 
(Roche  Biomedical  Laboratories.  Dublin, 
OH)  is  suspended  from  conducting 
confinnatory  testing  of  amphetamines. 
The  laboratory  continues  to  meet  all 
requirements  for  HHS/NIDA 
certification  for  testing  urine  specimens 
for  marijuana,  cocaine,  opiates  and 
phencyclidine.  For  more  information, 
see  55  FR  50589  (Dec.  7, 1990). 

Roche  Biomedical  Laboratories,  Inc.,  1912 
Alexander  Drive,  P.O.  Box  13973.  Research 
Triangle  Park.  NC  27709.  919-361-7770 

Roche  Biomedical  Laboratories.  Inc..  69  First 
Avenue,  Raritan.  N)  08869.  800-437-4986 

Roche  Biomedical  Laboratories.  Inc..  1120 
Stateline  Road.  Southaven.  MS  38871.  601- 
342-1286 

S.E.D.  Medical  Laboratories.  500  Walter  NE.. 
Suite  500,  Albuquerque.  NM  87102.  505- 
648-8800 

Sierra  Nevada  Laboratories,  Inc.,  888  Willow 
Street,  Reno,  NV  89502,  800-648-5472 

SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Parkway.  Schaumburg,  IL 
60173,  708-885-2010  (name  changed: 
formerly  International  Toxicology 
Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Road,  Norrisfown,  PA  19403,  800- 
523-5447  (name  changed;  formerly 
SmithKline  Bio-Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Drive,  Atlanta.  GA  30340. 
404-934-9205  (name  changed;  formerly 
SmithKline  Bio-Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories. 
8000  Sovereign  Row,  Dallas.  TX  75247.  214- 
838-1301  (name  changed:  formerly 
SmithKline  Bio-Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories. 
7600  Tyrone  Avenue.  Van  Nuys,  CA  91045. 
818-376-2520 

South  Bend  Medical  Foundation,  Ina.  530 
North  Lafayette  Boulevard.  South  Bend.  IN 
46601,  219-234-4176 

Southgate  Medical  Laboratory,  Inc.,  21100 
Southgate  Park  Boulevard,  2nd  Floor, 
Maple  Heights,  OH  44137.  800-338-0186 
outside  OH/800-362-8913  inside  OH 

St.  Anthony  Hospital  (Toxicology 
Laboratory),  P.O.  Box  205, 1000  North  Lee 
Street  Oklahoma  City,  OK  73102,  405-272- 
7052 


St.  Louis  University  Forensic  Toxicology 
Laboratory,  1205  Carr  Lane,  St.  Louis,  MO 
63104,  314-577-8628 

Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  ft  Clinics, 
301  Business  Loop  70  West  Suite  206, 
Columbia,  MO  65203,  314-682-1273 

Toxicology  Testing  Service,  Inc.,  5426  NW. 
79th  Avenue,  Miami,  FL  33166,  305-593- 
2260 

Chariee  R.  Schuster, 

Director,  National  Institute  on  Drug  Abuse. 
(FR  Doc.  91-18238  Filed  7-31-91;  6-45  am] 

aiUJNQ  COOe  41W-20-<i 


Center*  for  Diseate  Control 

RF-lnduced  Body  Current  and 
Absorbed  Power  Determinations; 
Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
meeting. 

Name:  RF-Induced  Body  Current  and 
Absorbed  Power  Determinations. 

Time  and  Date:  9  a.m.-2:30  p.m.. 
August  22, 1991. 

Place:  Robert  A.  Taft  Laboratories. 
Tafl  Auditorium,  NIOSH.  CDC,  4676 
Columbia  Parkway,  Cincinnati.  Ohio 
45226. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  To  conduct  an  open  meeting 
for  the  review  of  a  research  protocol  for 
a  study  to  determine  the  e^ect  of 
operator  posture  and  workstation 
furniture  on  exposure  (ankle  current)  of 
RF  heater  operators. 

Contact  Person  for  Additional 
Information:  David  L  Conover.  Ph.D.. 
NIOSH,  CDC,  4676  Columbia  Parkway, 
Mails  top  C-27,  Cincinnati,  Ohio  45226, 
telephone  513/533-8482  or  FTS  684-8482. 

Dated;  July  26, 1991. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
[FR  Doc.  91-18217  Filed  7-31-91: 8:45  am] 

WLUNO  COOC  4iaO-IMI 


Food  and  Drug  Administration 

(Docfcat  No.  91F-0254] 

Exxon  Cttemical  Co^  HIing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS, 

action:  Notice, 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Exxon  Chemical  Co.  has  filed  a 


petition  proposing  that  the 
regulations  be  amended  to 
the  safe  use  of  hydrogenatc 
resins  as  a  component  of  p< 
film  intended  to  contact  fo( 
rom  pufrrHER  information 
Julius  Smith,  Center  for  Fo( 
Applied  Nutrition  (HFF-331 
Drug  Administration,  200  C 
Washington,  DC  20204,  202 
SUPPLEMENTARY  INFORMAT 
the  Federal  Food,  Drug,  am 
Act  (sec.  409(b)(5)  (21  U.S,< 
notice  is  given  that  a  petitii 
1B4267]  has  been  filed  by  I 
Chemical  Co.,  P.O.  Box  241 
Rouge,  LA  70821,  proposin) 
additive  regulations  be  am 
provide  for  the  safe  use  of 
cyclodiene  resins  for  use  a 
component  of  polypropylei 
intended  to  contact  food. 

The  potential  environme 
this  action  is  being  review( 
agency  finds  than  an  envir 
impact  statement  is  not  rec 
this  petition  results  in  a  rej 
notice  of  availability  of  the 
finding  of  no  significant  im 
evidence  supporting  that  fi 
published  with  the  regulati 
Federal  Register  in  accordi 
CFR  25.40(c). 

Dated  July  26. 1991. 
L  Robert  Lake. 

Acting  Director,  Center  for  Foi 

Applied  Nutrition. 

[FR  Doc.  91-18312  Filed  7-31-1 

■tLLINO  COOC  41M-01-M 

[Docket  No.  91F-0264] 

Stocithausen,  inc.;  Filing  < 
Additive  Petition 

AOENCV:  Food  and  Drug  A( 

HHS. 

action:  Notice. 

summary:  The  Food  and  L 
Administration  (FDA)  is  ai 
that  Stockhausen,  Inc.,  hag 
petition  proposing  that  the 
regulations  be  amended  to 
the  safe  use  of  7V-((3-dimet 
propyl)-2-propenamide,  pc 
propenoic  acid,  sodium  sal 
dispersing  aid  in  paper  anc 
coatings  intended  for  use  i 
food. 

FOR  FURTHER  INFOIVMATtOf 

Vir  Anond.  Center  for  Fooi 
Applied  Nutrition  (HFF-33 
Drug  Administration,  200  ( 
Washington,  DC  20204,  20: 
SUPPLEMENTARY  INFORMAl 
the  Federal  Food,  Drug,  an 
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St.  Louis  University  Forensic  Toxicology 
Laboratory,  1205  Carr  Lane,  St.  Louis,  MO 
63104.  314-577-8628 

Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  ft  Clinics, 
301  Business  Loop  70  West.  Suite  206, 
Columbia,  MO  65203,  314-682-1273 

Toxicology  Testing  Service,  Inc.,  5426  NW. 
79th  Avenue.  Miami.  FL  33166.  305-593- 
2260 

Charies  R.  Schuster, 

Director,  National  Institute  on  Drug  Abuse. 
(FR  Doc.  91-18238  Filed  7-31-«l:  B.-45  ant] 

MLLMQ  COM  41W-20-« 


Centers  for  Diseaee  Control 

RF-lnduced  Body  Current  and 
Absorbed  Power  Determinations; 
Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
meeting. 

Name:  RF-Induced  Body  Current  and 
Absorbed  Power  Determinations. 

Time  and  Date:  9  a.m.-2:30  p.m., 
August  22, 1991. 

Place:  Robert  A.  Taft  Laboratories, 
Taft  Auditorium.  NIOSH,  CDC,  4676 
Columbia  Parkway,  Cincinnati,  Ohio 
45226. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  To  conduct  an  open  meeting 
for  the  review  of  a  research  protocol  for 
a  study  to  determine  the  e^ect  of 
operator  posture  and  workstation 
furniture  on  exposure  (ankle  current]  of 
RF  heater  operators. 

Contact  Person  for  Additional 
Information:  David  L  Conover,  Ph.D.. 
NIOSH,  CDC.  4678  Columbia  Parkway. 
Mails  top  C-27.  Cincinnati,  Ohio  45226, 
telephone  513/533-8482  or  FTS  684-8482. 

Dated:  July  26, 1991. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control 
[FR  Doc.  91-18217  Filed  7-31-91: 8:45  am] 

■ILUNO  COOC  41M-IMI 


Food  and  Drug  Administration 

IDocfcat  No.  91F-0254] 

Exxon  Ct)emlcal  Co^  FiHng  of  Food 
Additive  Petition 

aqency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Exxon  Chemical  Co.  has  flled  a 


petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  hydrogenated  cyclodiene 
resins  as  a  component  of  polypropylene 
film  intended  to  contact  food. 
ran  njnTHU  information  contact. 
Julius  Smith.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration,  200  C  Street  SW., 
Washington.  DC  20204,  202-472-5690. 
•UPPLEMiNTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
1B4267]  has  been  filed  by  Exxon 
Chemical  Co.,  P.O.  Box  241,  Baton 
Rouge,  LA  70821,  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  hydrogenated 
cyclodiene  resins  for  use  as  a 
component  of  polypropylene  Him 
intended  to  contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  than  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulations  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(r.). 

Dated  July  26. 1991. 
L  Robert  Lake, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
(FR  Doc.  91-18312  Filed  7-31-91: 8:45  am) 

•ILUNO  COOC  41«»41-M 

[Docket  Na  •1F-02641 

Stockfiausen,  Inc.;  Filing  of  Food 
Additive  Petition 

aqency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Stockhausen,  Inc.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  A^-((3-dimethyIamino) 
propyl)-2-propenamide,  polymer  with  2- 
propenoic  acid,  sodium  salt  as  a 
dispersing  aid  in  paper  and  paper 
coatings  intended  for  use  in  contact  with 
food. 

FOR  FURTHER  INFOf^MATION  CONTACT: 
Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration.  200  C  Street,  SW„ 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 


Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
9B149]  has  been  filed  by  Stockhausen, 
Inc.,  2408  Doyle  St..  Greensboro.  NC 
27406.  The  petition  proposes  to  amend 
the  food  additive  regulations  in  8  176.170 
Components  of  paper  and  paperboard  In 
contact  with  aqueous  and  fatty  foods  (21 
CFR  176.170)  to  provide  for  the  safe  use 
of  A^-((3-dimethylamino)  propyl)-2- 
propenamide,  polymer  with  2-propenoic 
acid,  sodium  salt  as  a  dispering  aid  in 
paper  and  paper  coatings  intended  for 
use  in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmenal 
impact  statement  is  not  required  and 
this  petiton  results  in  a  regulation,  the 
notice  of  avilability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Regbter  in  accordance  with  21 
CFR  25.40(c). 

Dated:  |iHy  26. 1991. 
L  Robert  Laka, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  91-16313  Filed  7-^1-91:  8:45  am) 
•nxma  coot  4i«o-oi-M 


Social  Socurity  Adntlnistration 
[Sodal  Security  Ruling  S8R  91-7c] 

Supplemental  Security  Income- 
Disability  Standarda  for  Children 

agency:  Social  Security  Administration, 

HHS. 

action:  Notice  of  Social  Security  ruling. 

SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(1),  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  Ruling  91-7c.  This  Ruling  is 
based  on  the  U.S.  Supreme  Court 
decision  in  Sullivan  v.  Zebley,  which 
ruled  that  the  Secretary  could  not  use 
the  regulations  then  in  effect  for 
determining  disability  in  children  to 
deny  child  disability  benefits  under  the 
supplemental  security  income  program. 
Because  of  this  decision,  the 
Commissioner  also  gives  notice  that  the 
following  Social  Security  Rulings  have 
been  rescinded:  SSR  83-19  and  SSR  85- 
21c,  and  this  Ruling  supersedes  SSR  82- 
52,  SSR  82-53,  and  SSR  86-8  to  the 
extent  these  Social  Security  Rulings 
discuss  the  former  procedures  used  to 
determine  disability  in  children. 
effective  date:  August  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
loanne  K.  Castello,  Office  of 
Regulations,  Social  Security 
Administration,  6401  Security 


Boulevard,  Baltimore,  MD  21235  (301) 
965-1711. 

SUPPLEMENTARY  INFORMATION:  Althou^ 

not  required  to  do  so  pursuant  to  5 
U.S.C.  552(a)(1)  and  (a)(2).  we  are 
publishing  this  Social  Security  Ruling  in 
accordance  with  20  CFR  422.406(b)(1).  . 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  are 
based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication, 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  force  and  effect  of  law  or 
regulations,  they  are  binding  on  all 
components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  422.406(b)(1),  and  are  to  be  relied 
upon  as  precedents  in  adjudicating  other 
cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Resister  to  that  effect. 

(Catalog  of  Federal  Domestic  Assittanoe 
Programs  Nos.  93.802  Social  Security — 
Disability  Insurance;  93.803  Social  Security- 
Retirement  Insurance;  93.805  Social 
Security — Survivor's  Insurance;  93.806 
Special  Benefits  for  Disabled  Coal  Miners; 
93.807  SupplemenUl  Security  Income) 

Dated:  )uly  11, 1991. 
Gwendolyii  S.  King, 
Commissioner  of  Social  Security. 

Section  1614(a)(3)(A)  of  the  Sodal 
Security  Act  (42  U.S.C.  1382c(a)(S)(A)) 
Supplemental  Security  Income- 
Disability  Standards  for  Children 

20  CFR  416.924  and  4ie.994(c) 

Sullivan  v.  Zebley.  110  S.  Ct.  885 
(1990). 

(The  following  Social  Security  Rulings 
(SSR)  have  been  rescinded:  SSR  83-19, 
Cumulative  Edition  (C£.)  1981-1985.  p. 
370  and  SSR-85-21C,  C.E.  1981-1985,  p. 
81&  This  Ruling  supersedes  SSR  62-52, 
C.E.  1981-1985.  p.  328,  SSR  82-53,  C.E. 
1981-1985.  p.  312,  and  SSR  8&-8.  C£. 
1986,  p.  78  to  the  extent  these  SSRs 
discuss  the  former  procedures  used  to 
determine  disability  in  children.) 

Section  l614(s)(3)(A)  of  the  Social 
Security  Act  (the  Act)  (42  U.S.C. 
1362c(a)(3)(A))  authorizes  the  payment 
of  supplemental  security  income  (SSI) 
benefits  to  children  who  suffer  from 
impairments  of  "comparable  severity"  to 
impairments  that  would  render  adults 
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(woricers)  disabled.  The  Secretary's 
former  regulations  at  20  CFR  416.924 
generally  provided  that  a  child  under 
age  18  would  have  been  found  disabled 
for  purposes  of  eligibility  for  SSI 
l>enefit8  only  if  he  or  she  was  found  to 
have  an  impairment(8]  which  met  the 
duration  requirement  and  which  met  or 
equaled  an  impairment  listed  in 
appendix  1.  subpart  P  of  Regulations  No. 
4,  the  Listing  of  Impairments.  The 
Supreme  Court  decided  that  the 
Secretary's  former  regulations 
implementing  the  law  for  evaluating 
disability  in  children  did  not  adequately 
reflect  congressional  intent  The  Court 
held  that  the  "listings-only"  approach 
used  to  evaluate  the  disabilities  of 
children  did  not  carry  out  the 
"comparable  severity"  standard  of  the 
Act  in  that  the  hstings  were  set  at  a 
level  of  severity  stricter  than  the  level  at 
which  an  adult  can  be  found  disabled 
and  the  Secretary's  former  policies  did 
not  provide  for  an  assessment  of  overall 
functional  impairment. 
Blackmun,  Supreme  Court  Justice: 
This  case  concerns  a  facial  challenge 
to  the  method  used  by  the  Secretary  of 
Health  and  Human  Services  to 
determine  whether  a  child  is  "disabled," 
and  therefore  eligible  for  benefits  under 
the  Supplemental  Security  Income 
Program,  title  XVI  of  the  Social  Security 
Act,  as  added.  86  Stat.  1465,  and 
amended  42  U.S.C.  1381  et  seq.  (1982  ed. 
and  Supp.  V). 

I 

In  1972,  Congress  enacted  the 
Supplemental  Security  Income  Program 
(SSI)  to  assist  "individuals  who  have 
attained  age  65  or  are  blind  or  disabled" 
by  setting  a  guaranteed  minimum 
income  level  for  such  persons.  42  US.C. 
1381.  The  program  went  into  effect 
January  1. 1974.  Currently,  about 
2,000,000  claims  for  SSI  benefits  are 
adjudicated  each  year.  Of  these,  about 
100,000  are  child-disability  claims.' 

A  person  is  eligible  for  SSI  benefits  if 
his  income  and  financial  resources  are 
below  a  certain  level,  section  1382(a), 
and  if  he  is  "disabled."  Disabihty  is 
defined  in  section  1382c(a)(3)  as  follows: 

(A)  An  individual  shall  be  considered  to  be 
disabled  for  purposes  of  this  subchapter  if  he 
is  unable  to  engage  in  any  substantial  gainful 
activity  by  reason  of  any  medically 
determinable  physical  or  mental  impairment 
which  can  be  expected  to  result  in  death  or 
which  has  lasted  or  can  be  expected  to  last 
for  a  continuous  period  of  not  less  than 
twelve  months  (or.  in  the  case  of  a  child 
«inder  the  age  of  18,  if  he  suffers  from  any 


medically  determinable  physical  or  mental 
impairment  of  comparable  severity). 

(B)  For  purposes  of  subparagraph  (A),  an 
individual  shall  be  determined  to  be  under  a 
disability  only  if  his  physical  or  mental 
impairment  or  impairments  are  of  such 
severity  that  he  is  not  only  unable  to  do  his 
previous  work  but  cannot,  considering  his 
age,  education,  and  work  experience,  engage 
in  any  other  kind  of  substantial  gainful  work 
which  exists  in  the  national  economy  •  •  • 

(C)  For  purposes  of  tliis  paragraph,  a 
physical  or  mental  impairment  is  an 
impairment  that  results  from  anatomical, 
physiological,  or  psychological  abnormalities 
which  are  demonstrable  by  medically 
acceptable  clinical  and  laboratory  diagnostic 
techniques. 

This  statutory  definition  of  disability 
was  taken  from  Title  II  of  the  Social 
SecTirity  Act,  42  U.S.C.  423  et  seq..  as 
amended  (providing  for  payment  of 
insiu^nce  benefits  to  disabled  workers 
who  have  contributed  to  the  Social 
Security  Program).  See  Sections 
423(d)(1)(A)  and  (d)(2)(A)  (definitions  of 
disability). 

Pursuant  to  his  statutory  authority  to 
implement  the  SSI  Program.*  the 
Secretary  has  promulgated  regulations 
creating  a  5-step  test  to  determine 
whether  an  aduJt  claimant  is  disabled. 
See  Bowen  v.  Yuckert,  482  U.S.  137. 140- 
142, 107  S.Ct.  2287.  2290-91,  96  L.Ed.3d 
119  (1987).*  The  first  two  steps  involve 
threshold  determinations  that  the 
claimant  is  not  presently  working,  and 
has  an  impairment  which  is  of  the 
required  duration  and  which 
significantly  limits  his  ability  to  work. 
See  20  CFR  416.920(a)  through  (c)  (1989). 
In  the  third  step,  the  medical  evidence  of 
the  claimant's  impairment  is  compared 
to  a  hst  of  impairments  presumed  severe 
enough  to  preclude  any  gainful  work. 
See  20  CFR  pt.  404,  subpt.  P.  app.  1  (pt. 
A)  (1989).  If  the  claimant's  impairment 
matches  or  is  "equal"  to  one  of  the  listed 
impairments,  he  qualiHes  for  benefits 
without  further  inquiry.  Section 
416.920(d).  If  the  claimant  cannot  quaUfy 
under  the  hstings,  the  analysis  proceeds 
to  the  fourth  and  fifth  steps.  At  these 
steps,  the  inquiry  is  whether  the 
claimant  can  do  his  own  past  work  or 


'  Social  Security  Adminiitratioo.  Office  of 
Dnability.  Pretiminary  Staff  Report  Childhood 
DiMbility  Study,  p.  B-1  (SqiL  10,  IM^ 


■  42 use.  405(a].  made  applicable  to  title  XVI by 
section  1383(d]t1).  reads:  "The  Secretary  shall  have 
full  power  and  authority  to  make  rules  and 
regulations  and  to  establish  procedures,  not 
inconsistent  with  the  provisions  of  this  sut>chapter, 
which  are  necessary  or  appropriate  to  carry  out 
such  provisions,  and  shall  adopt  reasonable  and 
proper  rules  and  reflations  to  regulate  and  provide 
for  the  nature  and  extent  of  the  proofs  and  evidence 
*  '  *  in  order  to  establish  the  right  to  benefit* 
hereunder." 

'  The  regulations  implementing  the  title  I! 
disability  standard.  42  U.S.C.  4Z3(d),  et  issue  In 
Yuckert  and  those  implementmg  the  identical  title 
XVI  standard,  section  138Zc|aM31.  at  issue  in  this 
case,  are  the  same  in  all  relevant  respects.  Compare 
20  CFR  I  404.1S20-1530  with  ||  416.Sa>-«30  (1880). 


any  other  work  that  exists  in  the 
national  economy,  in  view  of  his  age, 
education,  and  work  experience.  If  the 
claimant  cannot  do  his  past  work  or 
other  work,  he  qualifies  for  benefits. 
Section  416.g20(e)  and  (f). 

The  Secretary's  test  for  determining 
whether  a  child  claimant  is  disabled  is 
an  abbreviated  version  of  the  adult  test. 
A  child  qualifies  for  benefits  if  he  "is  not 
doing  any  substantial  gainful  activity," 
§  416.924(a),  if  his  impairment  meets  the 
duration  requirement,  S  416.924(b)(1), 
and  if  it  matches  or  is  medically  equal  to 
a  listed  impairment  S  416.924(b)(2)  and 
(3).  In  evaluating  a  child's  claim,  both 
the  general  listings  and  a  special  listing 
of  children's  impairments,  20  CFR  pt. 
404,  subpt  P,  app.  1  (pt  B).  are 
considered.  If  a  child  cannot  quaUfy 
under  these  hstings,  he  is  denied 
benefits.  There  is  no  further  inquiry 
corresponding  to  the  fourth  and  fifth 
steps  of  the  adult  test 

n 

Respondent  Brian  Zebley.  a  child  who 
had  been  denied  SSI  benefits,  brought  a 
class  action  in  the  United  States  District 
Court  for  the  Eastern  District  of 
Pennsylvania  to  challenge  the  child- 
disability  regulations.*  His  complaint 
alleges  that  the  Secretary 

*  *  *  has  promulgated  regulations  and 
issued  instructions  *  *  *  whereby  children 
have  their  entitlement  to  SSI  disability 
benefits  based  solely  on  the  grounds  that 
they  have  a  listed  impairment  or  the  medical 
equivalent  of  a  listed  impairmenl  *  *  *  in 
contravention  of  the  Act's  requirement  that  a 
child  be  considered  disabled  'if  he  suffers 
from  any  medically  determinable  physical  or 
mental  impairment  of  comparable  severity'  to 
that  which  disables  an  adult  under  the 
program. 

Complaint  in  ED  Pa.  Civil  Action  No.  83- 
3314. 1  2.  The  District  Court,  on  January 
10, 1984,  certified  a  class  of  all  persons 

*  *  *  who  are  now.  or  who  in  the  future 
will  be,  entitled  to  an  administrative 
determination  *  *  *  as  to  whether 
supplemental  security  income  benefits  are 
payable  on  account  of  a  child  who  is 
disabled,  or  as  to  whether  such  benefits  have 
been  improperiy  denied,  or  improperiy 
terminated,  or  should  be  resumed. 

The  court  in  due  course  granted 
summary  judgment  in  the  Secretary's 
favor  as  to  the  class  claims,  ruling  that 
the  regulations  are  not  "facially  invalid 
or  incomplete  *  *  *  and  permi[t]  the 
award  of  benefits  in  conformity  with  the 


*  Respondents  Joseph  Love  and  Evelyn  Rausbi, 
two  children  who  were  denied  benefits,  are  the 
other  two  named  plaintiffs  in  this  achon.  All  tfarae 
named  plaintiffs'  individual  claim*  wars  eventually 
remanded  to  the  Secretary  by  the  District  Court: 
only  the  das*  dahn*  miain  before  this  Court. 


intent  of  Congress."  Zeble 
642  F.Supp.  220,  222  (1986] 
Appeals  for  the  Third  Cin 
part  that  summary  judgmc 
rel.  Zebley  v.  Bowen.  185! 
The  Third  Circuit  found  tl; 
regulatory  scheme  for  chil 
benefits  inconsistent  with 
because  the  listings-only  t 
the  regulations  does  not  a 
impairments  of  "comparal 
and  denies  child  claimant 
individualized  fiuictional  < 
that  the  statutory  standan 
that  the  Secretary  provide 
at  69.  Although  the  Court 
recognized  that  the  Secret 
interpretation  of  the  statu 
deference,  it  rejected  the  i 
contrary  to  clear  congress 
The  court  remanded  the  c 
District  Court  with  the  dir 
summary  judgment  be  ent 
of  the  plaintiff  class  on  thi 
the  Secretary  must  give  cl 
an  opportunity  for  Individ 
assessment  of  their  functi^ 
limitations.  Id.,  at  77.  We  i 
certiorari  to  resolve  a  con 
Circuits  as  to  the  validity 
Secretary's  approach  to  cl 
disability." 


Since  the  Social  Securit 
expressly  grants  the  Secrc 
rulemaking  power,  see  n. : 
review  is  limited  to  deten 
the  regulations  promulgati 
the  Secretary's  statutory  t 
whether  they  are  arbitrary 
capricious.' "  Bowen  v,  Yl 
U.S.,  at  145, 107  S.Ct.,  at  2 
Heckler  v.  Campbell,  461 
103  S.Ct.  1952, 1957,  76  L.E 
(1983));  see  Chevron  U.S./ 
Natural  Resources  Defem 
Inc.,  467  U.S.  837,  843-844, 
2782,  81  L.Ed.2d  694  (1984] 
has  explicitly  left  a  gap  fo 
fill,  there  is  an  express  de 
authority  to  the  agency  to 
specific  provision  of  the  s 
regulation.  Such  legislativ 
are  given  controlling  weig 


*  The  First  and  Eleventh  Clrcui 
validity  of  the  Secretary's  approa 
disability.  Hinckley  ex  rel.  Marti. 
Health  and  Human  Services.  742 
Pcvellax  rel.  Powell  v.  Schweiki 
(CAll  18S2).  Also,  the  Fifth  and  E 
ruled  that  the  Secretary  properly 
disability  regulations  to  deny  t>er 
particular  case,  without  explicitl) 
question  whether  the  regulations 
rel.  Alexander  v.  Bowen,  882  F.2d 
Bum$id«  ex  rel.  Bumiide  v.  Bowi 
(CAS  1988).  The  Third  Circuit  in  t 
acknowledged  the  conflict.  Zeble 
Bowen.  855  F.2d  87.  75  (1968). 
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any  other  work  that  exists  in  the 
national  economy,  in  view  of  his  age, 
education,  and  work  experience.  If  the 
claimant  cannot  do  his  past  work  or 
other  work,  he  qualifies  for  benefits. 
Section  41ft.g20(e)  and  (f). 

The  Secretary's  test  for  determining 
whether  a  child  claimant  is  disabled  is 
an  abbreviated  version  of  the  aduh  test. 
A  child  qualifies  for  benefits  if  he  "is  not 
doing  any  substantial  gainful  activity," 
§  416.924(a),  if  his  impairment  meets  the 
duration  requirement.  S  416.924(b)(1), 
and  if  it  matches  or  is  medically  equal  to 
a  hsted  impairment.  \  416.924(b)(2)  and 
(3).  In  evaluating  a  child's  claim,  both 
the  general  listings  and  a  special  listing 
of  children's  impairments,  20  CFR  pt. 
404,  subpt.  P,  app.  1  (pt.  B),  are 
considered.  If  a  child  cannot  quaUfy 
under  these  Ustings,  he  is  denied 
benefits.  There  is  no  further  inquiry 
corresponding  to  the  fourth  and  fifth 
steps  of  the  adult  test. 

U 

Respondent  Brian  Zebley.  a  child  who 
had  been  denied  SSI  benefits,  brought  a 
class  action  in  the  United  States  District 
Court  for  the  Eastern  District  of 
Pennsylvania  to  challenge  the  child- 
disability  regulations.*  His  complaint 
alleges  that  the  Secretary 

*  *  *  has  promulgated  regulations  and 
issued  instructions  *  *  *  whereby  children 
have  their  entitlement  to  SSI  disability 
benefits  based  solely  on  the  grounds  that 
they  have  a  listed  impairment  or  the  medical 
equivalent  of  a  listed  impairment  *  *  *  in 
contravention  of  the  Act's  requirement  that  a 
child  be  considered  disabled  'if  he  suffers 
from  any  medically  determinable  physical  or 
mental  impairment  of  comparable  severity'  to 
that  which  disables  an  adult  under  the 
program. 

Complaint  in  ED  Pa.  Civil  Action  No.  83- 
3314,  \  2.  The  District  Court,  on  January 
10, 1984,  certified  a  class  of  all  persons 

*  *  *  who  are  now.  or  who  in  the  fiiture 
will  be,  entitled  to  an  administrative 
determination  *  *  *  as  to  whether 
supplemental  security  income  benefits  are 
payable  on  accotmt  of  a  child  who  is 
disabled,  or  as  to  whether  such  benefits  have 
been  improperiy  denied,  or  improperiy 
terminated,  or  should  be  resumed. 

The  cotirt  in  due  cotu^e  granted 
summary  judgment  in  the  Secretary's 
favor  as  to  the  class  claims,  ruling  that 
the  regulations  are  not  "facially  invalid 
or  incomplete  *  *  *  and  permi[t]  the 
award  of  benefits  in  conformity  with  the 


Intent  of  Congress."  Zebley  v.  Heckler, 
642  F.Supp.  220. 222  (1966).  The  Court  of 
Appeals  for  the  Third  Circuit  vacated  in 
part  that  summary  judgment.  Zebley  ex 
re/.  Zebley  v.  Bowen,  1855  F.2d  67  (1988). 
The  Third  Circuit  found  the  Secretary's 
regulatory  scheme  for  child  disability 
benefits  inconsistent  with  the  statute, 
because  the  listings-only  approach  of 
the  regulations  does  not  account  for  all 
impairments  of  "comparable  severity," 
and  denies  child  claimants  the 
individualized  fiuictional  assessment 
that  the  statutory  standard  requires  and 
that  the  Secretary  provides  to  adults.  Id, 
at  69.  Although  the  Court  of  Appeals 
recognized  that  the  Secretary's 
interpretation  of  the  statute  is  entitled  to 
deference,  it  rejected  the  regulations  as 
contrary  to  clear  congressional  intent. 
The  court  remanded  the  case  to  the 
District  Court  with  the  direction  that 
summary  judgment  be  entered  in  favor 
of  the  plaintiff  class  on  the  claim  that 
the  Secretary  must  give  child  claimants 
an  opportunity  for  individualized 
assessment  of  their  functional 
limitations.  Id.,  at  77.  We  granted 
certiorari  to  resolve  a  conflict  among  the 
Circuits  as  to  the  validity  of  the 
Secretary's  approach  to  child 
disability.' 

in     11 

Since  the  Social  Security  Act 
expressly  grants  the  Secretary 
rulemaking  power,  see  n.  2,  supra,  "  'our 
review  is  limited  to  determining  whether 
the  regulations  promulgated  exceeded 
the  Secretary's  statutory  authority  and 
whether  they  are  arbitrary  and 
capricious.' "  Bowen  v.  Yuckert,  482 
U.S.,  at  145, 107  S.Ct.,  at  2293  (quoting 
Heckler  yf.  Campbell,  461  U.S.  458,  466, 
103  S.Ct.  1952, 1957,  76  L.Ed.2d  66 
(1983));  see  Chevron  U.S.A.,  Inc.  v. 
Natural  Resources  Defense  Council, 
Inc.,  467  U.S.  837,  843-844, 104  S.Ct.  2778, 
2782,  81  L.Ed.2d  694  (1984)  ("If  Congress 
has  expliciUy  left  a  gap  for  the  agency  to 
fill,  there  is  an  express  delegation  of 
authority  to  the  agency  to  elucidate  a 
specific  provision  of  the  statute  by 
regulation.  Such  legislative  regulations 
are  given  controlling  weight  unless  they 


*  Respondents  Joseph  love  and  Evelyn  Raushi, 
two  children  who  were  denied  benefits,  are  the 
other  two  named  plaintiffs  in  this  action.  AH  three 
named  plaintiffs'  uidividual  claims  were  tvaiUually 
remanded  to  the  Secretary  by  the  District  Court: 
only  the  class  dahns  ranatn  before  this  Court. 


*  The  First  and  Eleventh  Circuits  have  upheld  the 
validity  of  the  Secretary's  approach  to  child 
disability.  Hinckley  ex  rel.  Martin  v.  Secretary  of 
Health  and  Human  Services.  742  F.2d  19  (CAl  1964): 
Po>veIlex  rel.  Powell  v.  Schweiker.  668  ?2A  1367 
(CAll  1882).  Also,  the  Fifth  and  Eighth  Qrcults  have 
ruled  that  the  Secretary  properly  applied  the  child- 
disability  regulations  to  deny  benefits  in  a 
particular  case,  without  explicitly  addressing  the 
question  whether  the  regulations  are  valid.  Noth  ex 
rel.  Alexander  v.  Bowen.  882  F.2d  1291  (CAS  1969): 
Bumgide  ex  rel.  Bumside  v.  Bowen.  646  F.2d  587 
(CAS  1986).  The  Third  Circuit  in  the  present  case 
acknowledged  the  conflict.  Zebley  ex  rel.  Zebley  v. 
Bowen.  685  F.2d  67.  75  (1968). 


are  arbitrary,  capricious,  or  manifestly 
contrary  to  the  statute").  We  conclude, 
however,  that  the  Secretary's  child- 
disability  regulations  cannot  be 
reconciled  with  the  statute  they  ptuport 
to  implement. 

The  statute  generally  defines 
"disability"  in  terms  of  an 
individualized,  functional  inquiry  into 
the  effect  of  medical  problems  on  a 
person's  ability  to  work.  Yuckert,  482 
U.S.,  at  146, 107  S.Ct.,  at  2293  (Social 
Security  Act  adopts  "functional 
approach");  Campbell,  461  U.S..  at  459- 
460.  467. 103  S.Ct.,  at  1953, 1957  (Act 
"defines  'disability*  in  terms  of  Uie  effect 
a  physical  or  mental  impairment  has  on 
a  person's  ability  to  function  in  the 
workplace";  "statutory  scheme 
contemplates  that  disability  hearings 
will  be  individualized  determinations"). 

The  statutory  standard  for  child 
disability  is  expliciUy  linked  to  this 
functional,  individualized  standard  for 
adult  disabiUty.  A  child  is  considered  to 
be  disabled  "if  he  suffers  from  any  *  *  * 
impairment  of  comparable  severity"  to 
one  that  would  render  an  adult  "unable 
to  engage  in  any  substantial  gainful 
activity."  42  U.S.C.  1382c(a)(3)(A).  The 
next  paragraph  of  the  statute  elaborates 
on  the  adult  disability  standard, 
providing  that  an  adiilt  is  considered 
imable  to  engage  in  substantial  gainful 
activity,  and  is  therefore  disabled,  if  he 
is  imable  to  do  either  his  own  past  work 
or  other  work.  Section  1382c(a)(3)(B).  In 
plain  words,  the  two  provisions  together 
mean  that  a  child  is  entitied  to  benefits 
if  his  impairment  is  as  severe  as  one 
that  would  prevent  an  adult  from 
working. 

The  question  presented  is  whether  the 
Secretary's  method  of  determining  child 
disability  conforms  to  this  statutory 
standard.  Respondents  argue,  and  the 
Third  Circuit  agreed,  that  it  does  not. 
because  the  regulatory  requirement  that 
a  child  claimant's  impairment  must 
match  or  be  equivalent  to  a  listed 
impairment  denies  benefits  to  those 
children  whose  impairments  are  severe 
and  disabling  even  though  the 
impairments  are  not  Usted  and  cannot 
meaningfully  be  compared  with  the 
listings.  The  Secretary  concedes  that  his 
listings  do  not  cover  every  impairment 
that  could  qualify  a  child  for  benefits 
under  the  statutory  standard,  but  insists 
that  the  Hstings,  together  with  the 
equivalence  determination,  see  20  CFR 
416.924(b)(3),  are  sufficient  to  carry  out 
the  statutory  mandate  that  children  with 
impairments  of  "comparable  severity" 
shall  be  considered  disabled.  To  decide 
this  question,  we  must  take  a  closer  look 
at  the  regulations  at  issue. 


IV 

The  listings  set  out  at  20  CFR  pt.  404, 
subpt.  P,  app.  I  (pt.  A),  are  descriptions 
of  various  physical  and  mental  illnesses 
and  abnormalities,  most  of  which  are 
categorized  by  the  body  system  they 
affect.*  Each  impairment  is  defined  in 
terms  of  several  specific  medical  signs, 
symptoms,  or  laboratory  test  results.^ 
For  a  claimant  to  show  that  his 
impairment  matches  a  listing,  it  must 
meet  all  of  the  specified  medical  criteria. 
An  impairment  that  manifests  only  some 
of  those  criteria,  no  matter  how 
severely,  does  not  qualify.*  See  Social 
Security  Ruling  (SSR)  83-19.»  West's 
Social  Security  Reporting  Service 
(Rulings  Supp.  Pamph.  1988)  90,  91-92 
("An  impairment  'meets'  a  hsted 
condition  *  *  *  only  when  it  manifests 
the  specific  findings  described  in  the  set 
of  medical  criteria  for  that  listed 
impairment  *  *  *.  The  level  of  severity 
in  (my  particular  listing  section  is 
depicted  by  the  given  set  of  findings  and 
not  by  the  degree  of  severity  of  any 
single  medical  finding — no  matter  to 
what  extent  that  finding  may  exceed  the 
listed  value")  (emphasis  in  original). 

For  a  claimant  to  qualify  for  benefits 
by  showing  that  his  unlisted  impairment, 
or  combination  of  impairments,  is 


*  There  art  125  Impainnents  deftnad  In  the  adult 
listings,  and  an  additional  57  In  the  child  listlnts. 
The  body  system  categories  in  the  adult  ItsUnta  are: 
musculoskeletal,  special  senses  and  speech, 
respiretory.  cardiovascular,  digestive,  genito- 
urinary, hemic  and  lymphatic  skin,  and  endocrine. 
In  addition,  there  are  four  groups  of  listings  not 
categorized  by  body  lyitem:  multiple  body  lystem 
Impairments,  neurological  unpalrments.  mental 
disorder*,  and  malignant  neoplastic  diseases.  The 
child  disability  listings  include,  in  addition  to  all 
these,  a  category  for  growth  impairment. 

'  For  example,  under  the  "growth  impairment" 
category  of  the  child  disability  listings.  20  CFR  pt 
404,  subpt.  P.  app.  I  (pt  B)  |  IW.OO  et  seq.,  there  It  a 
listing  the  medical  criteria  of  which  require  the 
claimant  to  show  both  s  "|f]all  of  greater  than  25 
percentiles  in  height  which  is  sustained"  and 
"[b)one  age  greater  than  two  standard  deviatlona 
*  *  *  Iwlow  the  mean  for  chronological  age." 
Section  100.03.  Another  example  it  the  listing  for 
'Inental  retardaUon."  which  requires  thst  s  child 
claimant  show  "[ajchievement  of  only  those 
developmental  milestones  generally  acquired  l>y 
children  no  more  than  one-half  the  child's 
chronological  age,"  or  "IQ  of  56  or  less."  or  "IQ  of 
80-89,  inclusive,  and  a  physical  or  other  mental 
Impairment  imposing  additional  and  significant 
restriction  of  function  or  developmental 
progression. "  Section  112.06. 

■  For  example,  in  the  growth  impairment  listing 
described  in  n.  7,  supra,  s  child  claimant  whose 
"bone  age"  was  slightly  less  than  two  standard 
deviations  t>elow  normal  would  not  qualify  under 
the  listing,  even  if  hit  height  was  much  more  than  2S 
percentiles  t>elow  normal. 

*  Social  Security  Rulings  are  agency  rulingt 
"pubUshed  under  the  authority  of  the  Cominitaioner 
of  Social  Security  and  are  binding  on  all 
components  of  the  Administration."  20  CFR  422.408 
(1989):  see  Heckler  v.  Edward*.  485  U.S.  87a  873.  a 
3. 104  S.CL  1532, 1634.  n.  3,  78  \JAJli  878  (1984). 
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"equivalent"  to  a  listed  impainnent,  he 
must  present  medical  findings  equal  in 
severity  to  all  the  criteria  for  the  one 
most  similar  listed  impairment.'"  20 
CFR  416.92e(a)  (a  claimant's  impairment 
is  "equivalent"  to  a  listed  impairment  "if 
the  medical  findings  are  at  least  equal  in 
severity"  to  the  medical  criteria  for  "the 
listed  impairment  most  hke  [the 
claimant's]  impainnent ");  SSR  83-19,  at 
92  (a  claimant's  impainnent  is 
"equivalent"  to  a  listing  only  if  his 
symptoms,  signs,  and  laboratory 
findings  are  "at  least  equivalent  in 
severity  to"  the  criteria  for  "the  Usted 
impairment  most  like  the  individual's 
impairment(s)":  when  a  person  has  a 
combination  of  impairments,  "the 
medical  findings  of  the  combined 
impairments  will  be  compared  to  the 
findings  of  the  listed  impairment  most 
similar  to  the  individual's  most  severe 
impainnent"). ' '  A  claimant  cannot 
qualify  for  benefits  under  the 
"equivalence"  step  by  showing  that  the 
overall  functional  impact  of  his  unlisted 
impairment  or  combination  of 
impairments  is  as  severe  as  that  of  a 
listed  impainnent.  SSR  83-19,  at  92-93 
("it  is  incorrect  to  consider  whether  the 
listing  is  equaled  on  the  basis  of  an 
assessment  of  overall  functional 
impairment  *  *  *.  The  functional 
consequences  of  the  impairments  •  *  * 
irrespective  of  their  nature  or  extent, 
cannot  justify  a  determination  of 
equivalence")  (emphases  in  original). 
The  Secretary  explicitly  has  set  the 
medical  criteria  defining  the  listed 
impairments  at  a  higher  level  of  severity 
than  the  statutory  standard.  The  listings 
define  impairments  that  would  prevent 
an  adult  regardless  of  his  age, 
education,  or  work  experience,  from 
performing  any  gainful  activity,  not  just 
"substantial  gainful  activity."  See  20 
CFR  416.925(a]  (purpose  of  listings  is  to 
describe  impairments  "severe  enough  to 
prevent  a  person  from  doing  any  gainful 
activity"):  SSR  83-19,  at  91  (listings 
define  "medical  conditions  which 
ordinarily  prevent  an  individual  from 
engaging  in  any  gainful  activity").  The 
reason  for  this  difference  between  the 


">  Far  example,  a  child  claimant  with  Down 
iv-ndrome  (which  currently  is  not  a  listed 
impairment),  a  conftenital  disorder  osaaity 
manifested  by  mental  retardation,  skeletal 
deformity  and  cardiovascular  and  digestive 
problems,  would  have  to  fulfill  the  criteria  for 
whichever  im^ic  ht'jz^  his  condition  most 
resembled.  See  Brief  for  National  Eaater  Seal 
Society,  ef  ol.  as  Amid  Curiae  17.  n.  ». 

' '  For  exitapte.  if  a  child  ha*  both  a  growth 
impairment  slightly  less  severe  than  required  by 
listing  S  100.03.  aad  l«  meataUy  retarded  but  has  an 
IQ  iust  above  the  cutK>ff  level  set  by  i  112.04.  he 
cannot  qudlify  for  beneHts  under  the  "equivalence" 
analysis — no  matter  how  devastating  the  combinad 
impact  of  mental  retardation  and  unpaired  physical 
growt)- 


listings'  level  of  severity  and  the 
statutory  standard  is  that,  for  adults,  the 
listings  were  designed  to  operate  as  a 
presumption  of  disability  that  makes 
further  inquiry  unnecessary.  That  is,  if 
an  adult  is  not  actually  working  and  his 
impairment  matches  or  is  equivalent  to 
a  listed  impairment,  he  is  presumed 
unable  to  work,  and  is  awarded  benefits 
without  a  determination  whether  he 
actually  can  perform  his  own  prior  work 
or  other  work.  See  Yuckert,  482  U.S.,  at 
141, 107  S.Ct..  at  2291  (if  an  adult's 
impairment  "meets  or  equals  one  of  the 
listed  impairments,  the  claimant  is 
conclusively  presumed  to  be  disabled.  If 
the  impairment  is  not  one  that  is 
conclusively  presumed  to  be  disabling, 
the  evaluation  proceeds  to  the  fourth 
step":  the  hstings  "streamhn[e]  the 
decision  process  by  identifying  those 
claimants  whose  medical  impairments 
are  so  severe  that  it  is  likely  they  would 
be  found  disabled  regardless  of  their 
vocational  background,"  id,  at  153, 107 
S.CL.  at  2297):  Bowen  v.  City  of  New 
York.  476  U.S.  467,  471, 106  S.Ct.  2022. 
2025,  90  L£d.2d  462  (1986)  ("If  a 
claimant's  condition  meets  or  equals  the 
listed  impairments,  he  is  conclusively 
presumed  to  be  disabled  and  entitled  to 
benefits";  if  not  "the  process  moves  to 
the  fourth  step  "):  Campbell  461  U.S..  at 
460 103  S.Ct.  at  1953  (The  regulations 
recognize  that  certain  impairments  are 
so  severe  that  they  prevent  a  person 
from  piursuing  any  gainful  work  *  *  *.  A 
claimant  who  establishes  that  he  suffers 
from  one  of  these  impairments  will  be 
considered  disabled  without  further 
inquiry  *  *  *.  If  a  claimant  suffers  from 
a  less  severe  impairment  the  Secretary 
m.ust  determine  whether  the  claimant 
retains  the  ability  to  [work]"). 

When  the  Secretary  developed  the 
child-disability  listings,  he  set  their 
medical  criteria  at  the  same  level  of 
severity  as  that  of  the  adult  listings.  See 
42  Fed.  Reg.  14705  (1977)  (the  child- 
disability  listings  describe  impairments 
"of  'comparable  severity'  to  the  adult 
listing"):  SSA  Disability  Insurance  Letter 
No.  III-ll  >*  (Jan.  9, 1974),  App.  97 
(child-disability  listings  describe 
impairments  that  affect  children  "to  the 
same  extent  as  *  *  *  the  impairments 
listed  in  the  adult  criteria"  aifect  adults' 
ability  to  work). 

Thus,  the  Ustings  in  several  ways  are 
more  restrictive  than  the  statutory 
standard.  First,  the  listings  obviously  do 
not  cover  all  illnesses  and  abnormahties 
that  actually  can  be  disabling.  The 
Secretary  himself  has  characterized  the 


adult  listing  as  merely  containing  "over 
100  examples  of  medical  conditions 
which  ordinarily  prevent"  a  person  from 
working,  and  has  recognized  that  "it  is 
difficult  to  include  in  the  listing  all  the 
sets  of  medical  findings  which  describe 
impairments  severe  enough  to  prevent 
any  gainful  work."  SSR  83-19.  at  91 
(emphasis  added).  See  also  50  Fed.  Reg. 
S0068,  50069  (1985)  (listings  contain  only 
the  most  "frequently  diagnosed" 
impairments);  44  Fed.  Reg.  18170, 18175 
(1979)  ("The  Listing  criteria  are  intended 
to  identify  the  more  commonly  occurring 
impairments").  Similarly,  when  the 
Secretary  published  the  child-disability 
listings  for  comment  in  1977,  he 
described  them  as  including  only  the 
"more  common  impairments"  affecting 
children.  42  Fed.  Reg.  14706  (the  child- 
disability  listings  "provide  a  means  to 
efficiently  and  equitably  evaluate  the 
more  common  impairments")." 

Second,  even  those  medical 
conditions  that  are  covered  in  the 
listings  are  defined  by  criteria  setting  a 
higher  level  of  severity  than  the 
statutory  standard,  so  they  exclude 
claimants  who  have  hsted  impairments 
in  a  form  severe  enough  to  preclude 
substantial  gainful  activity,  but  not  quite 
severe  enough  to  meet  the  listings 
level — that  which  would  preclude  any 
gainful  activity.  Third,  the  listings  also 
exclude  any  claimant  whose  impairment 
would  not  prevent  any  and  all  persons 
from  doing  any  kind  of  work,  but  which 
actually  precludes  the  particular 
claimant  from  working,  given  its  actual 
effects  on  him — such  as  pain, 
consequences  of  medication,  and  other 
symptoms  that  vary  greatiy  with  the 
individual  '* — and  given  the  claimant's 
age,  education,  and  work  experience. 
Fourth,  the  equivalence  analysis 
excludes  claimants  who  have  unlisted 
impairments,  or  combinations  of 
impairments,  that  do  not  fulfill  all  the 
criteria  for  any  one  listed  impairment 


■ '  A  Disability  Insurance  Letter  (DIL)  is  an 
internal  directive  sent  by  ttie  Secretary  to  the  state 
agencies  responsible  for  disability  determinations. 
See  Brief  for  Petitioner  36. 


"There  are.  as  yet.  no  specific  listings  for  many 
well-known  childhood  impairments,  including  spina 
bifida.  Down  syndrome,  muscular  dystrophy, 
autism.  AIDS,  infant  drug  dependency,  and  fetal 
alcohol  syndrome.  See  Brief  for  American  Medical 
Association,  el  al.  as  Amici  Curiae  (AMA  Brief)  22. 
The  Secretary,  however,  haa  proposed  new  listings 
for  "Down  syndrome  and  other  Hereditary. 
Congenital,  and  Acquired  Disorders."  S2  Fed.  Reg. 
37161  (1887).  See  Reply  Brief  for  Petitioner  19,  n.  16. 

'*  The  Secretary  has  sUted  that  the  severity  of 
perceived  symptoms  such  as  pain  has  lu)  bearing  on 
the  determination  whether  a  claimant's  impairment 
meets  or  equals  a  listing.  Social  Security  Ruling  82- 
S&  DHHS  Ruhngs.  Cumulative  Edition  1962.  p.  IZl 
("No  alleged  or  reported  intensity  of  the  symptoms 
can  be  substituted  to  elevate  impairment  seventy  to 
equivalency*  '   *.  |C)onn>lsints  of  severe.' 
'extreme.'  or  'constant'  pain  will  not  compensate  for 
'  '  *  missing  medical  findings  and  permit  an 
'equals'  determination")  (enphasis  deleted). 


Thus,  there  are  several  obviou 
categories  of  claimants  who  w 
qualify  under  the  listings,  but  \ 
nonetheless  would  meet  the  st 
standard. 

For  adults,  these  shortcomin 
listings  are  remedied  at  the  fin 
vocational  steps  of  the  Secrete 
A  claimant  who  does  not  quail 
benefits  under  the  listings,  for 
reasons  described  above,  still 
opportunity  to  show  that  his  ir 
in  fact  prevents  him  from  wori 
CFR  416.920  (e)  and  (f);  Yuckei 
U.S..  at  141, 107  S.Ct.  at  2291  ( 
claimant's  "impairment  is  not 
conclusively  presumed  to  be  d 
the  evaluation  proceeds"  to  th 
and  fifth  steps);  Campbell,  461 
460, 103  S.Ct.,  at  1953  ("If  a  da 
suffers  from  a  less  severe  impi 
than  the  listed  impairments,  "I 
Secretary  must  determine  whe 
claimant  retains  the  ability  to 
either  his  former  work  or  somi 
demanding  employment")." 

For  children,  however,  there 
similar  opportunity.  Children  \ 
impairments  are  not  quite  sevt 
to  rise  to  the  presumptively  dii 
level  set  by  the  listings;  childn 
impairments  that  might  not  di: 
and  all  children,  but  which  ad 
disable  them,  due  to  symptom, 
effects  such  as  pain,  nausea,  s 
of  medication,  etc.,  or  due  to  tl 
particular  age,  educational  bai 
and  circumstances;  and  childr 
unlisted  impairments  or  combi 
impairments  '*  that  are  not  eq 
to  any  one  Usting — all  these  ci 
of  child  daimants  are  simply  c 
benefits,  even  if  their  impairm 
"comparable  severity"  to  ones 
would  actually  (though  not 

"  About  29V  of  adult  claimants  qua! 
benefits  under  steps  four  and  five  of  th 
test.  House  Committee  on  Ways  and  V 
Background  Material  and  Data  on  Prog 
the  jurisdiction  of  the  Committee  on  W 
Means,  1989  Ed..  lOlst  Cong..  1st  Seas.. 
(Comm.Print). 

■•  As  the  disMnt  points  oat  poal  at 
J.S.C  1382c(an3)(F)  rwjnlres  that  the 
■mpact  of  jmultiple)  Impairments  shall 
considered  throughout  the  disability  d< 
process,"  and  20  CFR  416.923  promises 
consider  the  oombmed  effect  of  all  you 
Impairments."  This  assurance  may  be  i 
adult  claimants,  but  not  to  children,  foi 
combined  effect  of  multiple  impairmen 
considered  only  within  the  confines  of 
equivalence  determination,  "whether  tl 
combination  of  your  Impairments  Is  m< 
to  any  listed  impairmenL"  20  CFR  416.! 
Court  of  Appeals  noted,  //children  are 
individualized  considers  bon  given  to  a 
i  41Sa23  would  fulfill  the  statutory  ma 
children  with  multiple  impairments.  8& 
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adult  listing  as  merely  containing  "over 
100  examples  of  medical  conditions 
which  ordinarily  prevent"  a  person  from 
woricing.  and  has  recognized  that  "it  is 
difficult  to  include  in  the  listing  all  the 
sets  of  medical  findings  which  describe 
impairments  severe  enough  to  prevent 
any  gainful  work."  SSR  83-19.  at  91 
(emphasis  added).  See  also  50  Fed.  Reg. 
50068.  50069  (1985)  (listings  contain  only 
the  most  "frequently  diagnosed" 
impairments);  44  Fed.  Reg.  18170. 18175 
(1979)  ("The  Listing  criteria  are  intended 
to  identify  the  more  commonly  occurring 
impairments").  Similarly,  when  the 
Secretary  published  the  child-disability 
listings  for  comment  in  1977.  he 
described  them  as  including  only  the 
"more  common  impairments"  affecting 
children.  42  Fed.  Reg.  14706  (the  child- 
disability  listings  "provide  a  means  to 
efficiently  and  equitably  evaluate  the 
more  common  impairments")."' 

Second,  even  those  medical 
conditions  that  are  covered  in  the 
listings  are  defined  by  criteria  setting  a 
higher  level  of  severity  than  the 
statutory  standard,  so  they  exclude 
claimants  who  have  listed  impairments 
in  a  form  severe  enough  to  preclude 
substantial  gainful  activity,  but  not  quite 
severe  enough  to  meet  the  listings 
level — that  which  would  preclude  any 
gainful  activity.  Third,  the  listings  also 
exclude  any  claimant  whose  impairment 
would  not  prevent  any  and  all  persons 
from  doing  any  kind  of  work,  but  which 
actually  precludes  the  particular 
claimant  from  working,  given  its  actual 
effects  on  him — such  as  pain, 
consequences  of  medication,  and  other 
symptoms  that  vary  greatly  with  the 
individual  '^ — and  given  the  claimant's 
age.  education,  and  work  experience. 
Fourth,  the  equivalence  analysis 
excludes  claimants  who  have  unlisted 
impairments,  or  combinations  of 
impairments,  that  do  not  fulfill  all  the 
criteria  for  any  one  listed  impairment 


"There  are.  as  yet.  no  ipecific  listings  for  many 
well-known  childhood  impairaients.  including  spins 
bifida.  Down  syndrome,  muscular  dystrophy, 
autism.  AIDS,  infant  drug  dependency,  and  fetal 
alcohol  syndrome.  See  Brief  for  American  Medical 
Association,  et  al.  as  Amici  Curiae  (AN4A  Bnef)  22. 
The  Secretary,  however,  has  proposed  new  listings 
for  "Down  syndrome  and  other  Hereditary. 
Congenital,  and  Acquired  [disorders."  52  Fed.  Reg. 
37161  (1B87).  See  Reply  Brief  for  Petitioner  10.  n.  IS. 

'*  The  Secretary  has  stated  that  the  severity  of 
perceived  symptoms  such  as  pain  has  no  bearing  on 
the  datarraination  whether  a  claimant's  impairment 
meets  or  equals  a  listing.  Social  Security  Ruling  82- 
58.  DHHS  Ruhngs.  Cumulative  Edition  1962.  p.  121 
("No  alleged  or  reported  intensity  of  the  symptoms 
can  be  aubstituted  to  elevate  impairment  severity  to 
equivalency  *  '  *.  |C)oraplaints  of  severe.' 
'extreme.'  or  'constant'  pain  will  not  compensatt  br 
*  '   '  missing  medical  findings  and  perrail  an 
'equals'  determination")  (emphasis  deleted). 


Thus,  there  are  several  obvious 
categories  of  claimants  who  would  not 
qualify  under  the  listings,  but  who 
nonetheless  would  meet  the  statutory 
standard. 

For  adults,  these  shortcomings  of  the 
listings  are  remedied  at  the  final, 
vocational  steps  of  the  Secretary's  test. 
A  claimant  who  does  not  qualify  for 
benefits  under  the  listings,  for  any  of  the 
reasons  described  above,  still  has  the 
opportunity  to  show  that  his  impairment 
in  fact  prevents  him  from  woridng.  20 
CFR  416.920  (e)  and  (f);  Yuckert,  482 
U.S..  at  141, 107  S.Ct..  at  2291  (if  an  adult 
claimant's  "impairment  is  not  one  that  is 
conclusively  presumed  to  be  disabling, 
the  evaluation  proceeds"  to  the  fourth 
and  fifth  steps);  Campbell,  461  U.S.,  at 
460. 103  S.Ct..  at  1953  ("If  a  claimant 
suffers  from  a  less  severe  impairment" 
than  the  listed  impairments,  "the 
Secretary  must  determine  whether  the 
claimant  retains  the  ability  to  perform 
either  his  former  work  or  some  less 
demanding  employment").  •• 

For  children,  however,  there  is  no 
similar  opportunity.  Children  whose 
impairments  are  not  quite  severe  enough 
to  rise  to  the  presumptively  disabling 
level  set  by  the  listings;  children  with 
impairments  that  might  not  disable  any 
and  all  children,  but  which  actually 
disable  them,  due  to  symptomatic 
effects  such  as  pain,  nausea,  side  effects 
of  medication,  etc.,  or  due  to  their 
particular  age,  educational  background, 
and  circumstances;  and  children  writh 
unlisted  impairments  or  combinations  of 
impairments  '*  that  are  not  equivalent 
to  any  one  listing — all  these  categories 
of  child  claimants  are  simply  denied 
bene^ts,  even  if  their  impairments  are  of 
"comparable  severity"  to  ones  that 
would  actually  (though  not 


"  At>out  2m  of  adult  claimant*  qualify  for 
benefits  under  steps  four  and  five  of  the  Secretary's 
test.  House  Committee  on  Ways  and  Means. 
Background  Material  and  Data  on  Programs  Within 
the  jurisdiction  of  the  Committee  on  Ways  and 
Means,  1989  Ed,  lOlst  Cong..  1st  Se«s„  46 
(Comm.Prini). 

■•  As  the  disMnt  point*  oat  po«L  at  SOe-eoo.  42 
iJ.S.C  1382c(a)(3nF)  rvqoires  that  Ihe  combined 
■mpact  of  {multiple)  impairment*  shall  be 
considered  throughout  the  disability  delarminatioa 
process."  and  20  CFR  416.923  promise*  that  "we  will 
consider  the  oombined  effect  of  all  your 
Impairments. "  This  assuraocc  may  be  of  valu*  to 
adult  claimant*,  but  not  to  children,  for  whom  the 
combined  effect  of  multiple  impairments  1* 
considered  onty  within  the  confines  of  the 
equivalence  determination,  "whether  the 
combination  of  your  Impairment*  i*  medically  equal 
to  any  listed  impairment"  20  CFR  4ie.92fl(a).  As  the 
Court  of  Appeals  noted,  //children  are  afforded  the 
individuahzed  considers  bon  given  to  adult*,  then 
\  41BJ)23  would  fulfill  the  statutory  mandate  a*  to 
children  with  multiple  impairments.  8S5  F.2d.  al  7S. 


presumptively]  render  an  adtilt 
disabled.'* 

The  child-disability  regulations  are 
simply  inconsistent  with  the  statutory 
standard  of  "comparable  severity."  •• 
This  Inconsistency  is  aptly  illustrated  by 
the  fact  that  the  Secretary  applies  the 
same  approach  to  child-disability 
determinations  imder  title  XVI  and  to 
widow's  and  widowers'  disability 
benefits  under  title  II,  despite  the  fact 
that  title  n  sets  a  stricter  standard  for 
widows'  benefits.  Under  the  Secretary's 
regulations  and  rulings  both  widows  and 
children  qualify  for  benefits  only  if  the 
medical  evidence  of  their  impairments 
meets  or  equals  a  listing.  SSR  83-19,  at 


"  Empirical  evidence  suggests  that  the  rigidity  of 
the  Secretary's  listings-only  approach  has  a  severe 
impact  on  child  claimants.  There  are  many  rat« 
childhood  diseases  that  cannot  meaningfully  be 
compared  with  any  of  the  listings.  AMA  Brief  t,  2S 
(it  is  unlikely  "that  any  physician  could  make 
meaningful  comparisons  between  extremely  rare 
diseases  and  the  set  medical  criteria  listed  by  the 
Secretary  ").  Moreover,  the  tistings-only  approach 
disregard*  factor*  such  as  pain,  side  effect*  of 
medication,  feeding  problem*,  dependence  on 
medical  equipment,  confinement  at  home,  attd 
frequent  hospitaiixation.  that  vary  with  each 
individual  ca*e.  A  recent  study  suggeat*  that 
children  with  multiple  impairment*,  young  children 
who  cannot  be  subjected  to  the  clinical  tests 
required  by  the  listings  criteria,  and  children  whooe 
impairments  have  a  severe  functional  impact  but 
which  do  ix>t  match  Ustings  criteria,  are  often 
denied  benefit*.  H.  Pox  k  A.  Greaney.  Diaabled 
Children's  Accets  to  Supplemental  Security  Income 
and  Medicaid  Benefiu  (1968). 

A  telhng  example  of  the  effect  on  the  listings-only 
approach  is  found  in  Wilkhaon  ex  rei  Wilkinton  v. 
Bowen.  B47  F.2d  880  (CA11  1967)  (child  with  rar* 
liver  disorder  causing  severe  swelling,  food  aliergie* 
and  fever,  and  requiring  constant  care  and 
confinement  at  home,  does  not  qualify  for  benefits 
because  his  impairment  docs  not  meet  or  equal  the 
criteria  for  any  listing):  see  also  Zebley  ex  rel. 
Zebhy  v.  Bowen.  855  F.2d  87  (CA3  1968)  (plaintiff 
Zabley  denied  benefit*,  despite  evidence  of 
oongraita!  brain  damage,  mental  retardation. 
development  delay,  eye  problem*  and 
muiculoskeletal  impairment,  becau**  hi*  condltioa 
did  not  meet  or  equal  any  bating). 

The  disparity  in  the  Secratary'*  troatment  of  child 
and  adult  claimant*  is  thrown  into  sharp  relief  in 
cases  where  an  tmsuccessful  child  claimant,  upon 
reaching  age  18.  is  awarded  benefits  on  the  bad*  of 
the  tarne  impairment  deemed  insufficient  to  qualify 
him  for  child  disability  benofit*.  Sec.  eg^  WiJJt  v. 
Secretary  of  Health  and  Human  Service*.  686 
FSupp.  171. 172,  and  n.  1  fWD  Mich.l9e7h  Brief  of 
NaUonal  Organization  of  Sodal  Security  Oaimant*' 
Representatives  as  Amtcur  Curiae,  A-3  to  A-24 
(Atj  decisions  awarding  benefits  when  child 
claimant  turns  18).  See  also  Tr.  of  Oral  Arg.  15-14. 

"  The  dissent  propoees  that  children  who  fail  to 
qualify  for  benefits  under  the  Secretary's  current 
approach  can  simply  "make  their  case  before  the 
Secretary,  and  take  the  case  lo  court  if  their  claims 
are  rejected."  Post,  at  896  899.  We  fail  to  see  why 
each  child  denied  benefits  because  his  impairment 
falls  within  the  several  categories  of  impalrmerH* 
that  meet  the  statutory  standard  but  do  not  qualify 
under  the  Secretary's  listingt-only  approach,  should 
be  compelled  to  raise  a  separate.  as-appHed 
challenge  to  the  regulations,  or  why  a  facial 
challenge  is  not  a  proper  response  lo  the  systemic 
disparity  between  the  statutory  standard  and  the 
Secretary's  approach  to  child  disability  daimo. 


94.  Title  n  provides:  "A  Widow  *  *  'or 
widow  shall  not  be  determined  to  be 
under  a  disability  *  *  *  unless  him  or 
her  *  *  ♦  impairment  or  impairments 
are  of  a  level  of  severity  which  under 
regulations  prescribed  by  the  Secretary 
is  deemed  to  be  sufficient  to  preclude  an 
individual  from  engaging  in  any  gainful 
activity,"  42  U.S,C.  423(d)(2)(B).  When 
Congress  set  out  to  provide  disabled 
children  with  benefits,  it  chose  to  link 
the  disability  standard  not  to  this  test, 
but  instead  to  the  more  hberal  test  set 
forth  in  section  423(d)(2)(A)  and  in 
section  1382c(a)(3)(A]  (any  impairment 
making  a  claimant  "unable  to  engage  in 
any  substantial  gainful  activity" 
qualifies  him  for  benefits).  The 
Secretary's  regulations,  treating  child- 
disability  claims  like  claims  for  widows' 
benefits  nullify  this  congressional 
choice.  See  Yuckert,  482  U.S..  at  163-164. 
107  S.Ct,  at  2302-03  (dissenting  opinion) 
(contrasting  widows'  disability  statute 
with  the  section  423(d)(2)(A)/ 
§  1382(a)(3)  test,  which  requires  an 
individualized  inquiry  as  to  whether  the 
claimant  can  work);  S.Rep.  No.  744,  90th 
Cong..  1st  Sess..  49  (1967).  U.S.  Code 
Cong.  &  Admin.  News  1967.  pp.  2834, 
2883  (disabled  windows'  statutory  'test 
of  disability  *  *  *  is  somewhat  more 
restrictive  than  that  for  disabled 
workers")  '• 

The  DILi  are  ambiguous  ••  to  the  •cope  of 
the  child  diMbility  detenninatioii.  The  1979 
DIL  uy»  that  "childhood  diMbillty  will  be 
determined  aolely  in  consideration  of  medical 
factors."  but  it  also  says  diat  "disability  in 
children  muit  be  defined  in  terms  of  the 
primary  acUvity  in  which  they  engage, 
namely  growth  and  development."  and  that 
"(djescriptions  of  a  child's  activitlea, 
tiehavioral  adjuatment  and  sdiool 
achievement  may  l>e  considered  in 
relationship  to  the  overall  medical  history 
regarding  severity  of  the  impairment."  SSA 
Disability  Insurance  Letter  No.  Ul-ll  (1973y, 
App.  90-01.  The  1074  DIL  does  reflect  the 
tistings-only  approach,  but  its  discussion  of 
the  "equivalence"  determinatian  suggests  a 
broader  inquiry  than  the  Secretary's  present 
rules  allow.  SSA  Disability  Insurance  Letter 
No.  III-ll,  Supp.  1  (1974),  App.  97  C  medical 
equivalency'  concept  *  *  *  takes  into 
account  the  particular  effect  of  disease 
processes  in  childhood";  when  used  to 


■•  The  disaenL  poet  *l  90a  n.  2.  appear*  to  aooept 
the  Secretary's  argument  that  Congress  exprcaoty 

indicated  its  approval  of  hi*  approach  to  child 
disability  io  1976.  when  it  directed  him  lo  "publiab 
criteria"  lo  be  employed  to  determine  disability  tn 
children's  cases.  Unemployment  CompcnsaUon 
Amendments  of  1976.  section  SOl(b).  90  Sut.  288S. 
2685  (1976).  At  that  time,  however.  ConfTcaa  could 
not  have  known  the  exact  contours  of  Um 
Secretary*  approach.  Congress  had  l>efore  II  only 
the  Secretary  s  1973  and  1974  DIL*  and 
accompanying  "medical  guide*"  that  •vctilually 
became  the  chiid-diaabihty  liftings,  and  the 
proposed  regulatioiu  publithad  for  cominant  at  99 
Fed.  Reg.  1824  (1974). 
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evaluate  multiple  impairments.  "[e)ach 
impairment  must  have  some  substantial 
adverse  effect  on  the  child's  major  daily 
activities,  and  together  must  'equal'  the 
specified  impact").  Congress  could  no  have 
guessed  that  these  early  directives  would 
evolve  into  the  present  regulatory  scheme. 

Similarly,  the  1974  proposed  regulationa 
provide  that  a  child  with  an  unlisted 
impairment  qualifies  for  benefits  if  his 
impairment  is  "determined  *  •  *  with 
appropriate  consideration  of  the  particular 
effect  of  disease  processes  in  childhood,  to  be 
medically  the  equivalent  of  a  listed 
iir.pairment."  39  Fed.  Reg.  at  162a  The 
regulation  defming  "medical  equivalence" 
says  only  that  an  impairment  is  equivalent  to 
a  listed  one  "only  if  the  medical  findings  with 
respect  there-to  are  at  least  equivalent  in 
severity  and  duration  to  the  listing  findings  of 
the  listed  impairment."  Id.;  cf.  20  CFR  416.926 
(1989)  (current  definition  of  equivalence, 
requiring  claimant  to  meet  all  criteria  for  the 
one  most  similar  listed  impairment).  Thus,  the 
proposed  regulations  gave  little  warning  of 
the  Secretary's  current,  strictly  limited 
equivalence  analysis.  At  least  until  SSR  8S-19 
was  promulgated  in  1983,  it  did  not  become 
clear  that  the  listings  criteria  would  be 
applied  so  rigidly,  and  that  proof  of 
equivalence  would  require  a  strict  matching 
of  the  criteria  for  the  single  most  similar 
listed  impairment 

The  1976  directive  to  publish  criteria 
therefore  has  little  bearing  on  the  question 
whether  the  Secretary's  present  approach  to 
child  disability  is  consistent  with  the  statute. 


The  Secretary  does  not  seriously 
dispute  the  disparity  in  his  approach  to 
child  and  adult-disability 
determinations.  He  argues,  instead,  that 
the  Ustings-only  approach  is  the  only 
practicable  way  to  determine  whether  a 
child's  impairment  is  "comparable"  to 
one  that  would  disable  an  adult  An 
individualized,  functional  approach  to 
child-disability  claims  like  that  provided 
for  adults  is  not  feasible,  the  Secretary 
asserts,  since  children  do  not  work; 
there  is  no  available  measure  of  their 
functional  abilities  analogous  to  an 
adult's  abihty  to  work,  so  the  only  way 
to  measure  "comparable  severity"  is  to 
compare  child  claimants'  medical 
evidence  with  the  standard  of  severity 
set  by  the  hstings.  Laying  to  one  side  the 
obvious  point  that  such  a  comparison 
does  not  properly  implement  the  statute 
because  the  Secretary's  current  Ustings 
set  a  level  of  severity  higher  than  that 
prescribed  by  the  statute,  this  argument 
still  is  not  persuasive.  Even  if  the  Ustings 
were  set  at  the  same  level  of  severity  as 
the  statute,  and  expanded  to  cover  many 
more  childhood  impairments,  no  set  of 
Ustings  could  ensure  that  child 
claimants  would  receive  benefits 
whenever  their  impairments  are  of 
"comparable  severity"  to  ones  that 
would  quaUfy  an  adult  for  benefits 


under  the  individualized,  fimctional 
analysis  contemplated  by  the  statute 
and  provided  to  adults  by  the  Secretary'. 
No  decision  process  restricted  to 
comparing  claimants'  medical  evidence 
to  a  fixed,  finite  set  of  medical  criteria 
can  respond  adequately  to  the  infinite 
variety  of  medical  conditions  and 
combinations  thereof,  the  varying 
impact  of  such  conditions  due  to  the 
claimant's  individual  characteristics, 
and  the  constant  evolution  of  medical 
diagnostic  techniques. 

The  Secretary's  claim  that  a 
functional  analysis  of  child  disabiUty 
claims  is  not  feasible  is  unconvincing. 
The  fact  that  a  vocational  analysis  is 
inapplicable  to  children  does  not  mean 
that  a  functional  analysis  cannot  be 
applied  to  them.  An  inquiry  into  the 
impact  of  an  impairment  on  the  normal 
daily  acUvities  of  a  child  of  the 
claimant's  age — speaking,  walking, 
washing,  dressing,  and  feeding  oneself, 
going  to  school,  playing,  etc. — is.  in  our 
view,  no  more  amorphous  or 
unmanageable  than  an  inquiry  into  the 
impact  of  an  adult's  impairment  on  his 
abiUty  to  perform  "any  other  kind  of 
substanUal  gainful  work  which  exists  in 
the  national  economy,"  section 
1382c(a)(3)(B)."  Moreover,  the 
Secretary  tacitly  acknowledges  that 
functional  assessment  of  child  claimants 
is  possible,  in  that  some  of  his  own 
listings  are  defined  in  terms  of 
functional  criteria.  See,  e.g.,  20  CFR  pt 
404.  subpt.  P.  App.  I  (pt  B).  S  101.03 
(listing  for  "Deficit  of  muscidoskeletal 
function"  defined  in  terms  of  difficulty 
in  walking  or  "(i]nability  to  perform  age- 
related  personal  self-care  activities 
involving  feeding,  dressing,  and 
personal  hygiene");  S  111.02(B)  (listing 
for  "Major  motor  seizures"  defined  in 
terms  of  "Significant  interference  with 
communication"  or  "Significant 
emotional  disorder,"  or  "Where 
significant  adverse  effects  of  medication 
interfere  with  major  daily  activities"); 
9  112.05(C)  (mental  retardation  listing 
for  claimants  with  IQ  of  60-^9  requiring 
"a  physical  or  other  mental  impairment 
imposing  additional  and  significant 
restriction  of  function  or  developmental 
progression").*'  Also,  the  Secretary's 


*•  The  Secretary's  own  regulations  state  that  this 
inquiry  involves  assessment  of  an  adult  claimant's 
ability  to  "do  physical  activities  such  as  walking, 
standing,  lifting,  carrying,  pushing,  pulling,  reaching, 
handling."  and  his  ability  "to  cany  out  and 
rememt>er  instructions,  and  to  respond 
appropriately  to  supervision,  co-workers  and  work 
pressures  in  a  work  setting."  20  CFR  416.945  (b)  and 
(c)  (1089).  It  is  difficult  to  see  why  such  funcUonal 
assessment  would  be  feasible  for  adults  and  not  for 
children. 

"  The  Secretary  contends  that  l>ecause  some  of 
the  child-disability  listings  include  functional 
criteria,  his  approach  to  child  disability  adequately 


own  test  for  cessation  of  disability 
involves  an  examination  of  a  child 
claimant's  abiUty  to  "perform  age- 
appropriate  activities."  20  CFR 
416.994(c).  Finally,  the  Secretary's 
insistence  that  child  claimants  must  be 
assessed  from  "a  medical  perspective 
alone,  without  individualized 
consideration  of  *  *  *  residual 
functional  capacity."  Brief  for  Petitioner 
45.  seems  to  us  to  make  little  sense  in 
light  of  the  fact  that  standard  medical 
diagnostic  techniques  often  include 
assessment  of  the  fimctional  Impact  of 
the  disorder,** 

VI 

We  conclude  that  the  Secretary's 
regulations  and  rulings  implementing  the 
child-disability  statute  simply  do  not 
carry  out  the  statutory  reqiiirement  that 
SSI  benefits  shall  be  provided  to 
children  with  "any  *  •  •  impairment  of 
comparable  severity"  to  an  impairment 
that  would  make  an  adult  "unable  to 
engage  in  any  substantial  gainful 
activity."  Section  1382c(a)(3){A).  For 
that  reason,  the  Secretary's  approach  to 
child  disabiUty  is  "manifesUy  contrary 
to  the  stahite,"  Chevron.  467  U.S..  at  644. 
104  S.  Ct,  at  2782.  and  exceeds  his 
statutory  authority. 

The  judgment  of  the  Court  of  Appeals, 
vacating  in  part  the  District  Court's 
grant  of  smnmary  judgment  in  the 
Secretary's  favor  as  to  the  claims  of  the 
plaintiff  class,  is  affirmed. 

//  is  so  ordered. 

Justice  Blackmim  delivered  the 
opinion  of  the  Court,  in  which  Justices 
Brennan,  Marshall,  Stevens,  O'Connor. 
Scalia.  and  Kennedy  joined,  Justice 
White  filed  a  dissenting  opinion,  in 
which  Chief  Justice  Rehnquist  joined. 

(FR  Doc.  91-18166  Filed  7-31-«l;  8:45  am] 
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takes  account  of  functional  considerations.  Brief  for 
Petitioner  42.  This  argument  is  unavailing.  The  fact 
that  some  of  the  listed  impairments  are  defined  in 
terms  of  functional  criteria  is  small  comfort  to  child 
claimants  who  do  not  have  one  of  those 
impairments,  and  who  fail  to  qualify  for  t>enefits  for 
one  of  the  reasons  discussed  alwve. 

"  See  AMA  Brief  S  ("The  view  that  proper  study 
or  treatment  of  pediatric  illness  and  injury  must 
Include  an  assessment  of  the  child's  functional 
capacity  to  perform  age-appropriate  activiUes  is 
well  accepted  in  the  medical  community  *  *  *.  The 
biological  severity  of  an  illness  is  an  alistractioa 
measured  only  by  proxies,  the  most  familiar  of 
which  are  physiological  severity,  functional  severity 
and  burden  of  illness"). 


DEPARTMENT  OF  HOUSING  < 
URBAN  DEVELOPMENT 

Off<c«  of  Assistant  Sscretar) 
Houslng-FSderal  Housing 
Commissionar 

[Docket  No*.  N-91-3231;  FR-2de 
91-3232;  FH-29e7-€-02.  and  N-S 
Ffl-3068-C-021 

Supportlvf  Housing  for  tlis  E 

In  the  matter  of  Fund  Availabili 
for  Supportive  Housing  for  the  Eld 
of  Fund  Availability  (NOFA)  for  S 
Housing  for  Persons  with  Disabilii 
Notice  of  Fund  Availability  (NOFi 
Supportive  Housing  for  Persons  w 
Disabilities — Set-aside  for  Personi 
as  a  Result  of  Infection  with  the  H 
Acquired  Immunodeficiency  Virut 
Fund  Availability  for  FY  91;  Corre 

aoency:  Office  of  Assistant  & 
for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Notices  of  fimd  avails 
FY  91;  Extension  of  deadline  f 
of  applications;  Corrections. 

SUMMART.  On  June  12, 1991.  tl 
Department  published  a  NOFy 
27126)  for  Supportive  Housing 
Elderiy,  a  NOFA  for  Supportiv 
for  Persons  with  Disabilities  (i 
27093).  and  a  NOFA  for  Suppc 
Housing  for  Persons  with  Disa 
Set-Aside  for  Persons  Disable 
Result  of  Infection  with  the  Hi 
Acquired  Immunodeficiency  \ 
FR  27138).  Based  upon  informi 
the  Field  Offices  conducting  w 
and  comments  from  participai 
Department  has  decided  to  ex 
deadline  for  receipt  of  applica 
response  to  these  NOFAs.  AU 
applications  in  response  to  thi 
NOFAs  must  be  received  by  S 
30.1991. 

In  previous  Section  202  NOl 
55  FR  14062. 14065.  April  13. 1! 
Department  has  had  a  minimu 
size  limitation  in  metropolitan 
the  Invitation  for  AppUcationt 
Section  202  Supportive  Housii 
Elderly  Fund  Reservation  for  1 
(HUD  Handbook  4571  J,  Supp 
Housing  for  the  Elderly,  Appe 
and  HUD  Notice  91-45,  Appei 
40-imit  minimum  project  size  I 
is  stated.  The  Department  fail 
this  minimum  Umilation  in  the 
rule  for  Supportive  Housing  fc 
Elderly  (also  being  corrected  i 
Federal  Renter)  or  the  NOF/ 
Supportive  Housing  for  the  Eli 
notice  also  corrects  the  NOFi^ 
Supportive  Housing  for  the  EIi 
provide  notice  of  this  limitatic 
1991  appUcants.  This  Umitatio 
being  pubUcized  by  the  Field  i 
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ilized.  functional 
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,  pushing,  pulling,  reaching, 
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:hild  disability  adequately 


own  test  for  cessation  of  disability 
involves  an  examination  of  a  child 
claimant's  ability  to  "perform  age- 
appropriate  activities."  20  CFR 
4ia994(c).  Finally,  the  Secretary's 
insistence  that  child  claimants  must  be 
assessed  from  "a  medical  perspective 
alone,  without  individualized 
consideration  of  *  *  *  residual 
functional  capacity,"  Brief  for  Petitioner 
45,  seems  to  us  to  make  little  sense  in 
light  of  the  fact  that  standard  medical 
diagnostic  techniques  often  include 
assessment  of  the  functional  impact  of 
the  disorder,*' 

VI 

We  conclude  that  the  Secretary's 
regulations  and  rulings  implementing  the 
child-disability  statute  simply  do  not 
carry  out  the  statutory  requirement  that 
SSI  benefits  shall  be  provided  to 
children  with  "any  *  •  •  impairment  of 
comparable  severity"  to  an  impairment 
that  would  make  an  adult  "unable  to 
engage  in  any  substantial  gainful 
acUvity."  SecUon  1382c(a)(3)(A).  For 
that  reason,  the  Secretary's  approach  to 
child  disability  is  "manifestly  contrary 
to  the  statute,"  Chevron,  487  U.S..  at  B44. 
104  S.  Ct,  at  2762.  and  exceeds  his 
statutory  authority. 

The  judgment  of  the  Court  of  Appeals, 
vacating  in  part  the  District  Court's 
grant  of  summary  judgment  in  the 
Secretary's  favor  as  to  the  claims  of  the 
plaintiff  class,  is  affirmed. 

//  is  so  ordered. 

Justice  Blackmun  delivered  the 
opinion  of  the  Court,  in  which  Justices 
Brennan.  Marshall,  Stevens,  O'Cormor. 
Scalia.  and  Kennedy  joined.  Justice 
White  filed  a  dissenting  opinion,  in 
which  Chief  Justice  Rehnquist  joined. 

(FR  Doc.  91-18166  Filed  7-31-«l:  8:45  am) 
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takes  account  of  functional  considerations.  Brief  for 
Petitioner  42.  This  argument  is  unavailing.  The  fact 
that  some  of  the  listed  impairments  are  defined  In 
terms  of  functional  criteria  is  small  comfoil  to  child 
claimants  who  do  not  have  one  of  those 
impairments,  and  who  fail  to  qualify  for  benefits  for 
one  of  the  reasons  discussed  above. 

"  See  AMA  Brief  5  ("The  view  that  proper  study 
or  treatment  of  pediatric  illness  and  injury  must 
Include  an  assessment  of  the  child's  functional 
capacity  to  perform  age-appropriate  activities  is 
well  accepted  in  the  medical  community  *  '  *.  The 
biological  severity  of  an  illness  is  an  alratractioa 
measured  only  by  proxies,  the  most  familiar  of 
which  are  physiological  severity,  functional  severity 
and  burden  of  illness"). 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  Nos.  N-S1-3231;  FR-2Se6-C-02,  N- 
91-3232;  FR-29e7-C-02,  end  N-91-3267; 
FR-3068-C-02] 

Supportive  Housing  for  the  Elderly 

In  the  matter  of  Fund  Availability  (NOFA) 
for  Supportive  Housing  for  the  Elderly;  Notice 
of  Fund  Availability  (NOFA)  for  Supportive 
Housing  for  Persons  with  Disabilities;  and 
Notice  of  Fund  Availability  (NOFA)  for 
Supportive  Housing  for  Persons  with 
Disabilities — Set-aside  for  Persons  Disabled 
as  a  Result  of  Infection  with  the  Human 
Acquired  Immunodeficiency  Virus.  Notices  of 
Fund  Availability  for  FY  91;  Corrections. 

AGENCY:  0£Bce  of  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notices  of  fund  availability  for 
FY  91;  Extension  of  deadline  for  receipt 
of  applications;  Corrections, 

SUMMART.  On  June  12, 1991.  the 
Department  published  a  NOFA  (56  FR 
27126)  for  Supportive  Housing  for  the 
Elderly,  a  NOFA  for  Supportive  Housing 
for  Fersoiu  with  Disabilities  (56  FR 
27093],  and  a  NOFA  for  Supportive 
Housing  for  Persons  with  Disabilities — 
Set-Aside  for  Persons  Disabled  as  a 
Result  of  Infection  with  the  Human 
Acquired  Immunodeficiency  Virus  (56 
FR  27138).  Based  upon  information  from 
the  Field  Offices  conducting  workshops 
and  comments  &om  participants,  the 
Department  has  decided  to  extend  the 
deadline  for  receipt  of  applications  in 
response  to  these  NOFAs.  All 
applications  in  response  to  these 
NOFAs  must  be  received  by  September 
30, 1991. 

In  previous  Section  202  NOFAs  [e.g., 
55  FR  14062. 14065.  April  13, 1990).  the 
Department  has  had  a  minimum  project 
size  limitation  in  metropolitan  areas.  In 
the  Invitation  for  Applications  for 
Section  202  Supportive  Housing  for  the 
Elderly  Fund  Reservation  for  this  year 
(HUD  Handbook  4571  J,  Supportive 
Housing  for  the  Elderly.  Appendix  10; 
and  HUD  Notice  91-45,  Appendix  4),  a 
40-unit  minimum  project  size  limitation 
is  stated.  The  Department  failed  to  place 
this  minimum  limitation  in  the  interim 
rule  for  Supportive  Housing  for  the 
Elderly  (also  being  corrected  in  today's 
Federal  Renter)  or  the  NOFA  for 
Supportive  Housing  for  the  Elderly.  This 
notice  also  corrects  the  NOFA  for 
Supportive  Housing  for  the  Elderiy  to 
provide  notice  of  this  Umitation  for  FY 
1991  applicants.  This  limitation  is  also 
being  publicized  by  the  Field  Offices  at 


their  workshops  and  is  contained  in  the 
application  package. 
DATES:  The  deadline  date  for  receipt  of 
applications  in  response  to  the  Notices 
of  Fund  Availability  (NOFAs)  for 
Supportive  Housing  for  the  Elderly. 
Supportive  Housing  for  Persons  with 
Disabilities,  and  Supportive  Housing  for 
Persons  with  Disabilities — Set-aside  for 
Persons  Disabled  as  a  Result  of 
Infection  with  the  Human  Acquired 
Immunodeficiency  Vinis  is  extended  to 
September  3a  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Wilden,  Director,  Housing  for  the 
Elderly  and  Handicapped  People 
Division.  Department  of  Housing  and 
Urban  Development,  451  Seventfi  Street 
SW..  room  6116.  Washington.  DC  204ia 
telephone  (202)  706-2730.  (This  is  not  a 
toll-free  number). 

Hearing  or  speech  impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-4594.  (This  is  not  a 
toll-free  number). 

Accordingly,  FR  Doc.  91-13636.  Fund 
Availability  (NOFA)  for  Supportive 
Housing  for  the  Elderiy;  FR  Doc  91- 
13638.  Notice  of  Fund  Availability 
(NOFA)  for  Supportive  Housing  for 
Persons  with  Ehsabilities;  and  FR  Doc. 
91-13888.  Notice  of  Fund  Availability 
(NOFA)  for  Supportive  Housing  for 
Persons  with  Ehsabilities — Set-Aside  for 
Persons  Disabled  as  a  Result  of 
Infection  with  the  Human  Acquired 
Immunodeficiency  Virus,  published  in 
the  Federal  Register  of  June  12, 1991,  at 
56  FR  27126.  27093.  and  27138, 
respectively,  are  corrected  to  read  as 
follows: 

1.  On  page  27126.  in  FR  Doc.  91-13636. 
the  Fund  Availability  (NOFA)  for 
Supportive  Housing  for  the  Elderly,  is 
amended  by  correcting  the  DATE 
section  to  read  as  follows: 

DATES:  The  deadline  date  for  receipt  of 
applications  in  response  to  this  NOFA  is 
September  30. 1991. 

2.  On  page  27128,  in  FR  Doc.  91-13636. 
in  the  second  column,  tmder  item  I,  the 
following  sentence  is  added  at  the  end 
of  the  paragraph  entitled,  C.  Eligibility, 
to  read  as  follows: 

C.  Eligibility 

•        •        •        •        * 

Reservations  for  projects  intended  for 
the  elderly  in  metropolitan  areas  will 
not  be  approved  for  less  than  40  units. 

3.  On  page  27093.  in  FR  Doc.  91-13638, 
the  NoUce  of  Fund  Availability  (NOFA) 
for  Supportive  Housing  for  Persons  with 
DisabiUties,  is  amended  by  correcting 
the  DATE  section  to  read  as  follows: 
DATES:  The  deadline  date  for  receipt  of 
applications  in  response  to  this  NOFA  is 
September  30. 1991. 


4.  On  page  27138,  in  FR  Doc.  91-13888, 
the  Notice  of  Fund  Availability  (NOFA) 
for  Supportive  Housing  for  Persons  with 
Disabilities — Set-aside  for  Persons 
Disabled  as  a  Result  of  Infection  With 
the  Human  Acquired  Inrniimodefidency 
Virus,  is  amended  by  correcting  the 
DATE  section  to  read  as  follows: 
DATES:  The  deadline  date  for  receipt  of 
applications  in  response  to  this  NOFA  is 
September  30, 1991. 

Dated:  July  25, 1991, 
Grady ).  Nonis, 

Assistant  General  Counsel  for  Regulations. 
[FR  Doc.  91-1 B292  Filed  7-^-91;  &4S  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974— Revision  of 
Systems  of  Records 

Pursuant  to  the  provisioits  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a).  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  revise  three  notices  describing 
records  maintained  by  the  U.S. 
Geological  Survey.  Except  as  noted 
below,  all  changes  are  editorial  in 
natxire,  clarify  and  update  existing 
statements,  and  reflect  organization, 
address,  and  other  miscellaneous 
administrative  revisions  which  have 
occurred  since  the  previous  publication 
of  the  material  in  the  Federal  Register. 
The  three  notices  being  revised,  which 
are  published  in  their  entirety  below, 
are: 

1.  National  Research  Coundl  Grants 
Program — Interior,  USGS-0  (previously 
published  on  September  7, 1990;  55  FR 
36906). 

2.  Personnel  Investigations  Records — 
Interior,  USGS-23  (previously  published 
on  October  3a  1990;  55  FR  45660). 

3.  Water  Data  Sources  Directory- 
Interior,  USGS-25  (previously  pubUshed 
on  January  7, 1982;  47  FR  868). 

In  one  notice  (USGS-S],  the  existing 
system  manager(8]  and  address 
statement  is  revised  to  reflect  the 
correct  title  of  the  system  manager.  In 
one  notice  (USGS-23),  the  existing 
storage.  retrievabiUty  and  safeguards 
statements  are  revised  to  accurately 
reflect  the  manner  in  which  the  records 
are  maintained  and  retrieved.  In  one 
notice  (USGS-25),  the  existing  routine 
use  statement  is  revised  to  accurately 
reflect  the  release  of  information  for  law 
enforcement  and  litigation  purposes.  In 
this  notice  the  existing  safeguards, 
retention  and  disposal,  and  record 
access  procedures  statements  are 
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revised  to  accurately  reflect  the  manner 
in  which  the  records  are  maintained, 
accessed  and  disposed. 

Since  these  changes  do  not  involve 
any  new  or  intended  use  of  the 
information  in  the  systems  of  records, 
the  notices  shall  be  effective  upon 
publication  in  the  Federal  Register 
(August  1, 1991).  Additional  information 
regarding  these  revisions  may  be 
obtained  from  the  Department  Privacy 
Act  Officer,  Office  of  the  Secretary 
(PMI).  Room  2242.  Main  Interior 
Building,  U.S.  Department  of  the  Interior. 
Washington.  DC  20240. 

Dated:  July  17. 1991. 

Janet  L  Bishop, 

Acting  Director.  Office  of  Management 
Improvement. 

INTERIOR/USGS-9 

8YSTCMNAME: 

National  Research  Council  Grants 
Program— Interior.  USGS-§. 

SYSTEM  location: 

Office  of  the  Chief  Geologist  Geologic 
Division.  U.S.  Geological  Survey. 
National  Center,  Mail  Stop  912.  Reston, 
Virginia  22092. 

categofues  of  indtvknials  covered  by  th6 
system: 

Individuals  assigned  to  U.S. 
Geological  Survey  who  are  considered 
for  grants  made  through  the  National 
Research  Council. 

CATEOORIES  Of  RECORDS  IN  THE  SYSTEM: 

Contains  name,  address,  social 
security  number,  date  of  birth,  and 
marital  status  of  individuals  considered 
for  a  grant.  Records  included  are:  The 
SF 171  (Application  for  Federal 
Employment)  for  each  individual: 
research  proposal;  internal  memoranda; 
correspondence  between  the  National 
Research  Council  and  the  applicant; 
travel  requests,  if  appropriate:  and 
documentation  for  renewal  of 
assignment,  if  applicable. 

AUTHORrrV  FOR  MAINTEMANCE  OF  THE 
SYSTEM: 

43  U.S.C  31  et  seq..  5  U.S.C.  3101 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  primary  use  of  the  records  is  to 
evaluate  individuals  being  considered 
for  grants  made  through  the  National 
Research  Council  Disclosures  outside 
the  Department  of  the  Interior  may  be 
made  to:  (1)  The  National  Research 
Council  for  evaluation  purposes:  (2)  The 
U.S.  Department  of  Justice  or  in  a 
proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 


States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or,  when 
represented  by  the  Government  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  htigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled:  (3) 
Disclose  pertinent  information  to  an 
appropriate  Federal,  State,  local  or 
foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  regulation,  rule, 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil  or 
criminal  law  or  regulation;  (4)  A 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  Individual  has  made  to  the 
congressional  office;  (5)  A  Federal 
agency  which  has  requested  information 
relevant  or  necessary  to  its  hiring  or 
retention  of  an  employee,  or  issuance  of 
a  security  clearance,  license,  conb-act 
grant  or  other  benefit:  and  (6)  Federal, 
State  or  local  agencies  where  necessary 
to  obtain  information  relevant  to  the 
hiring  or  retention  of  an  employee  or  the 
issuance  of  a  security  clearance,  license, 
contract  grant  or  other  benefit. 

POUOES  AND  PRACTICES  FOR  STORING. 
RETRIEViNQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  system  maintained  in  files 
showing  data  on  Research  Associates 
assigned  to  the  Geological  Survey  under 
this  program. 

RETRIEVABIUTV: 

Indexed  by  name: 

SAFEGUARDS: 

Maintained  with  safeguards  meeting 
the  requirements  of  43  CFR  2.51. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  periodically 
as  prescribed  under  Bureau  Records 
Disposition  Schedule  RCS/Item  802-06b 
and  602-07. 

SYSTEM  MANAGER(S)  AND  ADDRESS:      ' 

Human  Resources  Officer,  Geologic 
Division.  U.S.  Geological  Survey. 
National  Center.  Mail  Stop  912.  Reston. 
Virginia  22092. 

SYSTEMS  EXEMIMED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

Under  the  specific  exemption 
authority  of  5  U.S.C.  552a(k)(5),  the 
Department  of  the  Interior  has  adopted 
a  regulation  (43  CFR  2.79(c)(2))  which 
exempts  this  system  from  the  provisions 


of  5  U.S.C.  552a(c)(3),  (d),  (e)(1). 
(e)(4)(G).  (H)  and  (I),  and  (f)  to  the 
extent  that  the  system  consists  of 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibiUty  or  qualifications 
for  federal  civilian  employment  The 
reasons  for  adoption  of  this  regulation 
are  set  out  at  40  FR  37217  (August  26. 
1975). 

INTERtOR/USGS-23 

SYSTEM  name: 

Personnel  Investigations  Records-^ 
Interior,  USGS-23. 

SYSTEM  LOCATKMl: 

Seciuity  Office,  Office  of  Facilities 
and  Management  Services, 
Administrative  Division.  U.S.  Geological 
Survey,  National  Center,  Mail  Stop  250, 
Reston.  VA  22092. 

CATEGORIES  OF  INOnnOUALS  COVERED  BY  THE 

SYSTEM: 

1.  Current  Geological  Survey 
employees  who  (a)  are  granted  access  to 
classified  information;  (b)  are  filling 
sensitive  positions  not  requiring  access 
to  classified  information:  (c)  are  being 
considered  either  for  access  to  classified 
information  or  for  filling  sensitive 
positions  not  requiring  access  to 
classified  information;  and  (d)  are  found 
unsuitable  for  access  to  classified 
information  or  filling  sensitive  positions 
because  unfavorable  information  was 
revealed  during  the  conduct  of  their 
security  investigations. 

2.  Former  Geological  Survey 
employees  who  (a)  were  granted  access 
to  classified  information:  (b)  were  filling 
sensitive  positions  not  requiring  access 
to  classified  information;  and  (c)  were 
found  unsuitable  for  access  to  classified 
information  or  filling  sensitive  positions 
because  unfavorable  information  was 
revealed  during  the  conduct  of  their 
security  investigations. 

CATEGORIES  OF  RECORDS  IN  THE  SYtTUK 

These  records  contain  investigative 
information  regarding  an  individual's 
character,  conduct  and  behavior  in  the 
community  where  he  or  she  lives  or 
lived;  arrests  and  convictions  for  any 
violations  against  the  law;  reports  of 
interviews  with  present  and  former 
supervisors,  co-workers,  associates, 
educators,  etc.;  reports  about  the 
qualifications  of  an  individual  for  a 
specific  position;  reports  of  inquiries 
with  or  from  law  enforcement  agencies, 
employers,  and  educational  institutions . 
attended:  foreign  affiliations  which  may 
affect  his  or  her  loyalty  to  the  United 
States;  and  other  information  developed 
from  the  above. 


AUTHORITT  FOR  MAINTCNANCt  ( 
SYSTEM: 

Executive  Order  10450,  a« 

ROUTINE  USES  OF  RCCOHOS  MAIl 
THt  SYSTEM,  INCLUOINO  CATEGI 
USERS  AND  THE  PURPOSES  OF  S 

The  contents  of  these  rec( 
files  may  be  disclosed  and  \ 
follows:  (1)  To  designated  o 
officers,  and  employees  of  t 
DOI.  0PM.  DOE,  CIA,  FBI,  i 
agencies  and  departments  c 
Government  who  in  the  per 
their  duties  have  an  interes 
Individual  for  employment  | 
including  a  security  clearar 
determination,  and  a  need  1 
qualifications,  suitability,  a 
the  United  States  Govemmi 
the  U.S.  Department  of  Just 
proceeding  before  a  court  o 
adjudicative  body  when  (a] 
States,  the  Department  of  tl 
component  of  the  Departmc 
represented  by  the  govemn 
employee  of  the  Departmer 
to  Htigation  or  anticipated  1 
has  an  interest  in  such  litig 
the  Department  of  the  Inter 
determines  that  the  disclos 
relevant  or  necessary  to  th< 
and  is  compatible  with  the 
which  the  records  were  cor 
disclose  pertinent  informat 
appropriate  Federal,  State, 
foreign  agency  responsible 
investigating,  prosecuting,  ( 
implementing  a  statute,  reg 
or  order,  where  the  disclos: 
becomes  aware  of  an  indie 
violation  or  potential  viola 
criminal  law  or  regulation: 
congressional  office  from  tl 
an  individual  in  response  ti 
the  individual  has  made  to 
congressional  office. 

poucies  and  practices  for  i 
retrieving,  accessing,  retai 
disposing  of  records  in  the 

storage: 

All  investigative  records 
maintained  in  file  folders  s 
cabinets.  An  automated  im 
all  records  is  on  a  stand-al 


All  records  are  indexed 
alphabetical  order.  The  au 
system  is  indexed  by  sumt 
security  number. 

SAFEGUARDS: 

The  filing  cabinets  and  t 
alone  computer  are  safegu 
secure,  windowless  office 
doorway  which  is  secured 
locking  device  using  an  ofl 
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ch  Utigation,  and  (b) 
le  Interior 
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ere  compiled;  (3) 
iformation  to  an 

State,  local  or 
)nsible  for 
luting,  enforcing,  or 
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lisclosing  agency 
n  indication  of  a 
1  violation  of  civil  or 
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from  the  record  of 
•onse  to  an  inquiry 
ade  to  the 

(5)  A  Federal 
quested  information 
y  to  its  hiring  or 
oyee,  or  issuance  of 
,  license,  contract, 
t;  and  (6)  Federal, 
es  where  necessary 
n  relevant  to  the 
'  an  employee  or  the 
y  clearance,  license, 
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IS  FOR  rrORWQ, 
I,  RETAININQ,  AND 
I  IN  THE  SYSTEM: 


lintained  in  files 
learch  Associates 
ogical  Survey  under 


afeguards  meeting 
13CFR2.51. 


}ed  of  periodically 
Bureau  Records 
!  RCS/Item  802-06b 

lOAOORESS:     ' 

Officer,  Geologic 

;ical  Survey, 

il  Stop  912,  Reston. 

Ml  CERTAIN 

exemption 
552a(k)(5),  the 
terior  has  adopted 
2.79(c)(2))  which 
from  the  provisions 


of  5  U.S.C.  552a(c)(3),  (d).  (e)(1). 
(e)(4)(G).  (H)  and  (I),  and  (f)  to  the 
extent  that  the  system  consists  of 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility  or  quaUfications 
for  federal  civilian  employment  The 
reasons  for  adoption  of  this  regulation 
are  set  out  at  40  FR  37217  (August  26. 
1975). 

INTEmOR/USGS-23 

SYSTEM  name: 

Personnel  Investigations  Records — 
Interior,  USGS-23. 

SYSTEM  location: 

Security  Office,  Office  of  Facilities 
and  Management  Services, 
Administrative  Division,  U.S.  Geological 
Survey,  National  Center,  Mail  Stop  250, 
Reston,  VA  22092. 

categories  of  inoiviouals  covered  by  the 
system: 

1.  Current  Geological  Survey 
employees  who  (a)  are  granted  access  to 
classified  information;  (b)  are  filling 
sensitive  positions  not  requiring  access 
to  classified  information;  (c)  are  being 
considered  either  for  access  to  classified 
information  or  for  filling  sensitive 
positions  not  requiring  access  to 
classified  information;  and  (d)  are  found 
unsuitable  for  access  to  classified 
information  or  filling  sensitive  positions 
because  unfavorable  information  was 
revealed  during  the  conduct  of  their 
security  investigations. 

2.  Former  Geological  Survey 
employees  who  (a)  were  granted  access 
to  classified  information:  (b)  were  fdling 
sensitive  positions  not  requiring  access 
to  classified  information;  and  (c)  were 
found  unsuitable  for  access  to  classified 
information  or  filling  sensitive  positions 
because  unfavorable  information  was 
revealed  during  the  conduct  of  their 
security  investigations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTISK 

These  records  contain  investigative 
information  regarding  an  individual's 
character,  conduct  and  behavior  in  the 
community  where  he  or  she  lives  or 
Uved;  arrests  and  convictions  for  any 
violations  against  the  law;  reports  of 
interviews  with  present  and  former 
supervisors,  co-workers,  associates, 
educators,  etc.;  reports  about  the 
qualifications  of  an  individual  for  a 
specific  position;  reports  of  inquiries 
with  or  from  law  enforcement  agencies, 
employers,  and  educational  institutions . 
attended;  foreign  affiliations  which  may 
affect  his  or  her  loyalty  to  the  United 
States;  and  other  information  developed 
from  the  above. 


authoritv  for  maintcnanct  of  thi 
system: 

Executive  Order  10450,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINtO  IN 
THt  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  contents  of  these  records  and 
files  may  be  disclosed  and  used  as 
follows:  (1)  To  designated  officials, 
officers,  and  employees  of  the  USGS, 
DOI.  0PM,  DOE,  CIA,  FBI,  and  all  other 
agencies  and  departments  of  the  Federal 
Government  who  in  the  performance  of 
their  duties  have  an  interest  in  the 
individual  for  employment  purposes. 
Including  a  security  clearance  or  access 
determination,  and  a  need  to  evaluate 
qualifications,  suitability,  and  loyalty  to 
the  United  States  Government:  (2)  To 
the  U.S.  Department  of  Justice  or  in  a 
proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or.  when 
represented  by  the  government  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled;  (3)  To 
disclose  pertinent  information  to  an 
appropriate  Federal,  State,  local,  or 
foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  regulation,  rule, 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil  or 
criminal  law  or  regulation;  and,  (4)  To  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  investigative  records  are 
maintained  in  file  folders  stored  in  file 
cabinets.  An  automated  index  system  of 
all  records  is  on  a  stand-alone  computer. 

RETRIEVABILTTV: 

All  records  are  indexed  by  surname  in 
alphabetical  order.  The  automated  index 
system  is  indexed  by  surname  or  social 
security  number. 

SAFEGUARDS: 

The  filing  cabinets  and  the  stand- 
alone computer  are  safeguarded  in  a 
secure,  windowless  office  with  one 
doorway  which  is  secured  by  a  key 
lucking  device  using  an  off-master  key 


system.  Access  to  all  keys  is  under 
stringent  security  controls.  The 
automated  index  system  of  all  records  is 
further  protected  by  a  password  and 
privacy  act  warning. 

RITCNTION  AND  disposal: 

(a)  0PM  background  investigative 
files  supporting  secret-sensitive 
decompartmented  information  and  top 
secret-infrequent  access  to  sensitive 
compartmented  information  are  retained 
until  the  awarded  security  clearance  or 
employment  is  terminated.  All  other 
0PM  investigative  files  are  routinely 
destroyed  within  90  days  after  receipt  or 
upon  completion  of  the  adjudication 
action,  whichever  occurs  last 
Disposition  of  files  is  made  in 
accordance  with  the  Bureau  Records 
Disposition  Schedule,  RCS/Item  306- 
15b. 

(b)  All  information,  supplementing  the 
above  0PM  investigative  files  originated 
by  the  Geological  Survey,  is  retained  for 
five  years  following  termination  of 
awarded  security  clearance  or 
employment  whichever  occurs  first  and 
is  then  destroyed.  Disposition  of  files  if 
made  in  accordance  with  the  Bureau 
Records  Disposition  Schedule,  RCS/Item 
306-15a. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Security  Officer/Alternate  Security 
Officer,  Office  of  Facilities  and 
Management  Services,  Administrative 
Division,  U.S.  Geological  Survey, 
National  Center,  Mail  Stop  250,  Reston. 
Virginia  22092. 

NOTIFICATION  PROCEDURE: 

Written  inquiries  to  the  System 
Manager  are  required  and  must  include 
the  following  information  in  order  to 
positively  identify  the  individual  whose 
records  are  requested:  (1)  Full  name.  (2) 
Date  of  birth.  (3)  Place  of  birth,  (4)  Any 
available  information  regarding  the  type 
of  record  requested.  See  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURE: 

An  individual  can  obtain  information 
on  the  procedures  for  gaining  access  to 
and  contesting  the  records  from  the 
above  System  Manager.  See  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above.  See  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  obtained  from  the  following 
categories  of  sources:  (1)  Applicaticms 
and  other  personnel  and  security  forms 
furnished  by  the  individual,  (2)  Results 
of  investigations  and  other  material 
furnished  by  Federal  agencies. 


INTERIOR  AJSQ8-2S 


Water  Data  Sources  Directwy—  =  • 
Interior.  USGS-25 

SYSTEM  location: 

(1)  National  Water  Data  Exchange 
(NAWDEX),  Water  Resources  Division, 
U.S.  Geological  Survey,  National  Center, 
Mail  Stop  421.  Reston,  VA  22092.  (2) 
NAWDEX  Assistance  Centers  (for 
addresses  contact  the  System  Manager). 

CATEGORIES  OF  INDIVIDUALS  COVERED  SV  THE 
SYSTEM: 

Individuals  who  are  sources  of  water 
or  water-related  data  and  services  and 
to  whom  requesters  can  be  referred  to 
obtain  water  data  held  or  services 
provided  by  them. 

CATEGORIES  OF  RECORDS  IN  THt  SYSTlH: 

Contains  name,  address,  and 
telephone  number  of  Individuals  who 
are  sources  of  water  or  water-related 
data  or  information  and  other  water- 
related  services. 

authorttv  for  mamtenance  of  thi 
system: 

The  Water  Data  Sources  Directory  is 
maintained  under  the  authority  of  43 
U.S.C.  31  (28  Stat  398],  0MB  Cir.  A-67. 
and  5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  primary  uses  of  these  records  are 
for  reference  by  (1)  Geological  Survey 
and  Geological  Survey  contractor 
personnel  In  processing  requests  for 
water  or  water-related  data,  (2) 
Personnel  of  Local  Assistance  Centers 
listed  in  Appendix  A  of  the  National 
Water  Data  Exchange  (NAWDEX) 
including  Geological  Survey  personnel 
and  personnel  of  state-governmental, 
local-governmental,  other  pubUc  and 
private  organizations  serving  as 
NAWDEX  Local  Assistance  Centers  in 
processing  requests  for  water  or  water- 
related  data,  and  (3)  Users  of  NAWDEX 
including  Federal,  state-governmental, 
local-governmental,  other  pubhc,  and 
private  organizations  and  private 
citizens  in  identifying  sources  of  water 
and  waterrelated  data  or  services  and 
transmitting  requests  for  the  acquisition 
of  desired  data  or  services.  Disclosures 
outside  the  Department  of  the  Interior 
may  be  made:  (1)  To  the  U.S. 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department  or,  when  represented 
by  the  government  an  employee  of  the 


Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  Ae  lirterior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled,  or  (2)  To 
disclose  pertinent  information  to  an 
appropriate  Federal,  State,  local,  or 
foreign  agency  responsible  fbr 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  regulation,  rule, 
or  order,  where  the  disclosing  agency 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civfl  or 
criminal  law  or  regu^tion. 

pouctes  AM)  PRAcnces  for  rroRma, 

RETRIEVma,  ACCESSINQ,  RETAININQ,  AMD 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  computerized  form  on 
magnetic  diaks  or  magnetic  tape,  printed 
lists,  and  a  published  directory  available 
for  public  dissemination. 

RETRIEV  ability: 

Retrievable  by  name,  a  unique 
identifier,  geographical  identifiers,  and 
types  of  data  or  services  available  from 
the  individual. 

SAFEGUARDS: 

Only  Geological  Survey  personnel  of 
the  NAWDEX  Program  Office  have 
access  to  the  original  data  files. 

RrrENTHM  ANO  dsposal: 

Records  are  retained  and  disposed  of 
according  to  the  Bureau  Records 
Disposition  Schedule,  RCS/Item  1400- 
13. 

SYSTEM  «ANAeER(S)  AND  AOORESC 

Program  Manager,  National  Water 
Data  Exchange,  U.S.  Geological  Survey, 
National  Center.  Mail  Stop  421.  Reston. 
Virginia  22092. 

NOTIFICATION  PROCCOURE: 

Any  individual  may  inquire  about 
information  stored  on  diemselves  by 
submitting  a  written  request  to  the 
System  Manager.  See  43  CFR  2^. 

RECORD  ACCESS  PROCEDURE: 

The  Water  Data  Sources  Directory  is 
designed  to  be  operated  on  a  personal 
computer.  Copies  of  the  Directory  may 
be  obtained  by  written  request  to  the 
System  Manager.  See  43  CFR  2.63. 

CONTESTING  RECORD  PROCEOWREK 

A  petitioii  lor  amendment  must  be 
addressed  to  tlie  System  Manager  and 
must  meet  the  content  requirements  of 
43  CFR  2^. 


RECORD  SOURCE  CATBQORKS: 

Information  stored  may  be  obtained 
from  ttie  individual  on  whom  the  record 
is  maintained,  organizations,  or  other 
individuals,  with  whom  fte  individual 
identified  in  the  record  is  associated. 
NAWDEX  personnel,  and  NAWDEX- 
contracted  information  researchers. 

[PR  Ooc.  91-18261  Filed  7-31-01;  8:45  «m] 

BILUNO  CODE  431«-3I^ 


Bureau  of  Land  ManaQement 

[ID-050-4212-13/7122-08-7558;  IDi-27542, 
IDI-27581, 1DI-2809S] 

Management  Framewor1(  and 
Resource  Management  Plan 
Amendments;  Exchange  of  Put>Hc 
Landr,  Idaho 

AGENCY:  Bureau  of  Land  Management 
[BLM],  Interior. 

ACTION:  Notice  of  Action — Amendment 
of  the  Bennett  Hills  Management 
Framework  Plan  [MFP),  Sun  Valley  MFP 
and  Monument  Resource  Management 
Plan  {RXff)/Notice  of  Realty  Action 
(NORA),  exchange  of  public  land  in 
Camas,  Gooding,  Lincoln,  and  Jerome 
counties.  Idaho,  for  private  land  in 
Camas  and  Custer  Counties,  Idaho. 

SUMMAKv:  The  following  described  land 
has  been  examined  and  through  the 
pabbc  supported  land  use  planning 
process  has  been  determined  to  be 
suitable  for  transfer  by  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  u.s.c.  ine). 

Boise  Meridian,  Idaho 

T.  5  S.,  R.  13  E..  Gooding  County, 
Sec.  19:  E%SWV«,  }AfVtSEV*: 
Sec.  30:  NWy4NEy4,  NEV4NWy4. 
T.  6  S..  R.  15  E.,  Gooding  County, 

Sec.  31:  Lot  4,  WV^NEWi.  EV4WH,  SE%. 
T.  7  S.,  R.  17  E.,  lerome  County, 
Sea  11:  NEV4NE  h^.  W  V4NE  \k: 
Sec  12:  EV4,  NV4NWV4.  SEy4NWy4. 
T.  7  S.,  R.  18  E.,  Jerome  County. 

Sec  7:  LoU  1.ZJ.4. 
T.  1  N..  R.  15  E..  Camas  County. 
Sec  21:  SWy4SWV4; 
Sec28:NWy*NWy4. 
T.  5  S..  R.  17  E.,  Lincoln  County, 
Sec  30:  Lot  4; 

Sec  31:  Lots  1,2.3.4;  SV4NEy4.  E%NWy4; 
NEViSW%.  NMr%y4SWV«,  N^SE^. 
NV4NV4SMiSEV4.  SV4NWy4SWy4SEy4; 
Sec  32:  SV4NV4.  NViSW^i.TUVWWiSE^i, 

NViSV4NWy4SE^4,  NV4SWy4NEy4SEy4; 
Sec  33:  SWy4NEV4,  SWNWWi,  NViNWy4S 
Wy4,  N%N>4NEV4SWV4,  SViNWy4N 
Ey4SWV4.  N%NMiNWy4SEy4; 
Containing  2,499.88  acres. 

Non-federal  land  to  be  acquired  is 
described  as  follows: 


Boise  Macidian,  Ualte 

T.  2  S.,  R.  15  E.,  Camas  County, 

Sec  14:  NWV&NW^.  S^^NW^  1V1<kSWV4. 

SEy4Swv4,  swy4SEy4; 

Sec.  23:  NEy4NEMi,  W^iEH,  E%W%. 
T.  2  S.,  R.  16  E.,  Camas  County, 

Sec.  W:  E%SWV4,  SE%; 

Sec.  11:  W>4NEVk,  EViNWy4,  N^SWV^ 
SW  ^SW  V4,NW%SE%: 

Sec  IS:  N  ViNE  Vt,  NE'ANWW, 
T.  10  N..  R.  21  E>  Custer  County, 

Sec.  2:  SViSWV4; 

Sec.  3:  NWV4NE'y4.  SViNEy4,  NWy4. 
NEy49Ey4: 

Sec  4:  SEV4NEy4: 
T.  11  N..  R.  21  E..  Custer  County. 

Sec.  33:  SEViSE^: 

Sec34:SM.SW^4. 

Containing  1,880  acres. 

The  purpose  of  this  exchange  is  to 
acquire  the  non-federal  lands  which 
have  high  values  for  public  access, 
riparian  and  wildlife  habitat,  and 
recreation.  All  these  parcels  are 
included  in  the  Wildhfe  2000  program  as 
meeting  the  Director's  priorities 
acquiring  land  containing  these  values. 
Acquisition  of  the  lands  would  result  in 
a  significant  net  increase  in  riparian 
habitat,  particularly  in  live  stre«n 
mileage;  enhance  and  ensure  the 
integrity  of  a  BLM  managed  crucial  elk 
winter  range;  and  allow  BLM  to  block  up 
management  areas  which  would  provide 
public  access  for  protection  and 
enjoyment  of  these  resources. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal.  Full 
equalization  of  values  will  be  achieved 
by  adjustment  of  the  acres  of  public 
land  to  be  transferred  from  Federal 
ownership  or  a  cash  payment  not  to 
«xceed  25  percent  of  the  federal  land 
value. 

Land  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terras  and 
conditions: 

1.  A  reservation  to  the  United  States 
for  rights-of-way  for  ditches  and 
canals  constructed  under  the  Act  of 
August  30,1890  (43  U.S.C.  945). 

2.  A  reservation  to  the  United  States 
for  Power  Project  Withdrawal  1971 
FPC  0 10/30/1961. 

3.  Subject  to  rights  granted  to  Edifh 
Faulkner  (estate)  under  right-of-way 
IDI-4881. 

4.  Subject  to  rights  granted  to  Bliss 
Highway  District  under  right-of-way 
IDI-2258S. 

5.  Subject  to  rights  granted  to 
Faulkner  Land  and  Livestock  under 
right-of-way  IDI-26910. 

6.  Sidjject  to  rights  granted  to  Idaho 
Department  of  Transportatian  under 
right-of-way  031-06667. 

7.  Subject  to  rights  panted  to  Idaho 
Department  of  Transportation  under 


right-of-way  IDI-01619 

8.  Subject  to  rights  granti 
Mountain  States  T&T  1 
way  IDI-20g81. 

9.  Subject  to  rights  grants 
Highway  District  unde 
IDI-25378. 

10.  Subject  to  rights  gran 
Side  Canal  Co.  under  1 
IDBL-039651. 

11.  Subject  to  rights  gran 
Pacific  Railroad  undei 
IDI-962. 

12.  Subject  to  rights  grar 
Department  of  Transp 
right-of-way  IDI-2902. 

13.  Subject  to  rights  grar 
Mountain  States  T&T 
way  IDI-22249. 

14.  A  reservation  to  the 
for  Power  Project  Wit 
FPC  0  7/18/1960.  IDI- 

15.  Subject  to  rights  grai 
Power  Co.  under  right 
015841. 

16.  Subject  to  rights  grai 
Power  and  Light  Co.  11 
way  IDI-8875. 

17.  Subject  to  rights  grai 
Power  Co.  under  right 
13335. 

18.  Subject  to  rights  grai 
Power  Co.  under  right 
14990. 

19.  Subject  to  rights  gra; 
Power  Co.  under  righl 
17351. 

20.  Subject  to  rights  gra 
Power  Co.  under  righ 
14555. 

21.  Subject  to  rights  gra 
Department  of  Trans] 
right-of-way  08144. 

Continued  use  of  the  lai 
right-of-way  holders  is  pr 
the  terms  and  conditions 
Administrative  responsib 
held  by  the  United  States 
assumed  by  the  patentee, 
right-of-way  is  reserved  ti 
States. 

Publication  of  this  Noti 
the  public  lands  from  the 
the  public  land  laws,  incl 
mining  law,  for  a  period  c 
from  tfie  date  of  publicati 

SUPPLEMENTARY  INFORM/ 

information  concerning  tl 
the  exchange  can  be  obla 
contacting  Shoshone  Dist 
Specialist  Harold  Brown 
2206. 

PLANMNO  PROTEST:  Any 
participated  in  the  plan  a 
is  adversely  affected  by  1 
may  protest  this  action  oi 
issues  submitted  for  the  i 
the  planning  process.  Thi 
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i  may  be  obtained 
Ml  whom  the  record 
lizations,  or  other 
lom  fte  individual 
)rd  is  associated. 
1.  and  NAWDEX- 
ion  researchers. 

[i7^31-Bl;8:4S«m] 


nagement 

2-08-7558;  IDi-27542, 

iworkand 
lent  Plan 
angeof  PuMIc 

.and  Management 

ction — Amendment 
Management 
FP).  Sun  Valley  MFP 
mrce  Management 
)f  Realty  Action 
rf  public  land  in 
icoln.  and  Jerome 
private  land  in 
lounties,  Idaho. 

i«vii^  described  land 
and  through  tbe 
id  use  planning 
termined  to  be 
by  exchange 
206  of  the  Federal 
nagement  Act  of 


igCauaty, 

NEV4NWy4. 
ig  County, 
EV<i.  E^WH.  SEV^. 
County, 

V4,  SEy4NWV4. 
County, 

t  County, 


I  County. 
5V4NEy4,EV4NWy4; 

;y4swv«.  NMi»E^. 

iV.iNWV4SWy4SEy4; 
SW^i.tJVMJMiSE^, 
.NMiSWV4NEy«SEy4; 
SV%NWV<..NViNWy4S 

,swy4,  sv4Nwy4N 

NWy4SEV4; 
teres. 

ijbeacquiradis 


Boise  MeckUan.  Uaiw 

T.  2  S.,  R.  15  E.,  Camas  County. 

Sea  14:  NWViNW>4.  S^^NW^  «n^SWV4. 

SEy4Swy4,  swy4SEy4; 

Sec.  23:  NEy4NEMi,  W^^E^*.  E%W%. 
T.  2  S.,  R.  16  E.,  Camas  Comrty. 

Sec.  W:  E%SWV4,  SE%; 

Sec.  11:  WV4NEV4.  EHNWy4.  N%SW%. 
SW  ^iSW  V4.NW^S£V^: 

Sec.  15:  NViNEV;,  NEVU^WM; 
T.  10  N..  R.  21  E>  Custer  County, 

Sec.2:SMiSWV4; 

Sec.  3:  NWV4lMEy4.  SViNEV*.  NWy*. 
NEy49Ey4; 

Sec.  4:  SEV4NEV4: 
T.  11  N.,  R.  21  E..  OuBter  County. 

Sec.  33:  SEViSE^i: 

Sec.34:SyjSW%. 

Containing  1,880  acres. 

The  purpose  of  this  exchange  is  to 
acquire  the  non-federal  lands  which 
have  high  values  for  public  access, 
riparian  and  wildlife  habitat,  and 
recreation.  All  these  parcels  are 
included  in  the  Wildhfe  2000  program  as 
meeting  the  Director's  prioritie* 
acquiring  land  containing  these  values. 
Acquisition  of  the  lands  would  result  in 
a  significant  net  increase  in  riparian 
habitat,  particularly  in  Uve  stream 
mileage;  enhance  and  ensure  the 
integrity  of  a  BLM  managed  crucial  elk 
winter  range;  and  allow  BLM  to  block  up 
management  areas  which  would  provide 
public  access  for  protection  and 
enjoyment  of  these  resources. 

The  value«  of  the  lands  to  be 
exchanged  are  approximately  equal.  Fidl 
equalization  of  values  will  be  achieved 
by  adjustment  of  the  aores  of  public 
land  to  be  transferred  from  Federal 
ownership  or  a  cash  payment  not  to 
exceed  25  percent  of  the  federal  land 
value. 

Land  to  be  transferred  from  tbe 
United  States  will  be  subject  to  the 
following  reservations,  terms  and 
conditions: 

1.  A  reservation  to  tbe  United  States 
for  rights-of-way  for  ditches  and 
canals  constructed  under  the  Act  of 
August  30,1890  (43  U.S.C.  945). 

2.  A  reservation  to  the  United  States 
for  Power  Project  Withdrawal  1971 
FPC  0 10/30/1961. 

3.  Subject  to  rights  granted  to  Edith 
Faulkner  (estate]  under  right-of-way 
IDI-4881. 

4.  Subject  to  rights  granted  to  Bliss 
Highway  District  under  right-of-way 
IDI~22580. 

5.  Subject  to  rights  granted  to 
Faulkner  Land  and  Livestock  under 
right-of-way  IDI-26910. 

6.  Subject  io  rights  granted  to  Idaho 
Department  of  Transportation  onder 
right-of-way  031-68667. 

7.  Subject  to  rights  granted  to  Idaho 
Department  of  Transportation  under 


right-of-way  IDI-01619. 

8.  Subject  to  rights  granted  to 
Mountain  States  T&T  under  right-of- 
way  IDI-20981. 

9.  Subject  to  rights  granted  to  Gooding 
Highway  District  under  right-of-way 
IDI-25378. 

10.  Subject  to  rights  granted  to  North 
Side  Canal  Co.  under  right-of-way 
IDBL-039651. 

11.  Subject  to  rights  granted  to  Union 
Pacific  Raihoad  under  right-of-way 
IDI-962. 

12.  Subject  to  rights  granted  to  Idaho 
Department  of  Transportation  under 
right-of-way  IDI-2902. 

13.  Subject  to  rights  granted  to 
Mountain  States  T&T  under  right-of- 
way  IDI-22249. 

14.  A  reservation  to  the  United  States 
for  Power  Project  Withdrawal  1975. 
FPC  0  7/18/1960,  IDI-26590. 

15.  Subject  to  rights  granted  to  Idaho 
Power  Co.  under  right-of-way  IDI- 
015841. 

16.  Subject  to  rights  granted  to  Pacific 
Power  and  Light  Co.  under  right-of- 
way  IDI-8875. 

17.  Subject  to  rights  granted  to  Idaho 
Power  Co.  under  right-of-way  IDI- 
13335. 

18.  Subject  to  rights  granted  to  Idaho 
Power  Co.  under  right-of-way  EDI- 
14990. 

19.  Subject  to  rights  granted  to  Idaho 
Power  Co.  under  right-of-way  IDI- 
17351. 

20.  Subject  to  rights  granted  to  Idaho 
Power  Co.  under  right-of-way  IDI- 
14555. 

21.  Subject  to  rights  granted  to  Idaho 
Department  of  Transportation  under 
right-of-way  08144. 

Continued  use  of  the  land  by  valid 
right-of-way  holders  is  proper  subject  to 
the  terms  and  conditions  of  the  grant. 
Administrative  responsibility  previously 
held  by  the  United  States  will  be 
assumed  by  the  patentee,  unless  the 
right-of-way  is  reserved  to  the  United 
States. 

Publication  of  this  Notice  segregates 
the  public  lands  from  the  operation  of 
the  public  land  laws,  including  the 
mining  law.  for  a  period  of  two  years 
from  die  date  of  publication. 

8UPPLSMENTARY  INFORMATION:  Detailed 

information  concerning  the  conditions  of 
the  exchange  can  be  obtained  by 
contacting  Shoshone  District  Realty 
Specialist  Harold  Brown  at  (208)  886- 
2206. 

PLANMINQ  protest:  Any  party  that 
participated  in  the  plan  amendment  and 
is  adversely  affected  by  the  amendment 
may  protest  this  action  only  as  it  affects 
issues  submitted  for  the  record  during 
the  planning  process.  The  protest  shall 


be  in  writing  and  filed  with  the  Director 
(760),  Bureau  of  Land  Management,  1800 
C  Street  NW.,  Washington.  DC  20420. 
within  30  days  of  this  Notice. 
LAND  EXCHANGE  COMMENTS:  For  a 

period  of  45  days  from  the  date  of 
publication  of  diis  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  regarding  the  land  exchange 
to  the  District  Manager.  Bureau  of  Land 
Management.  P.O.  Box  2-B.  Shoshone, 
ID  83352.  Objections  will  be  reviewed 
by  the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  planning  protests  or 
objections  regarding  the  land  exchange, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior  and  the  plarming  amendment 
will  be  in  effect. 

Dated:  July  22. 1991. 
D«imis  D.  Schulze, 
Acting  District  Manager. 

(FR  Doc.  91-18177  Filed  7-31-91:  8:45  am] 
MLUNQ  CODE  4310-OO-M 


[NV-050-91-4140-08] 

Management  Framework  Plan;  Clark 
Co.,NV 

AOENCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  "Notice  of  Change"  made  by  the 
Director,  Bureau  of  Land  Management 
(BLM),  to  the  Proposed  Plan  Amendment 
and  Final  Environmental  Assessment 
(EA)  for  the  Clark  County  Management 
Framework  Plan  (MFP)  for  Sand  and 
Gravel  Leasing  in  the  Las  Vegas  Valley 
Sub-Unit  and  also  a  "Notice"  of  a  thirty 
(30)  day  public  comment  period  on  this 
change^ 

summary:  The  Proposed  Plan 
Amendment  and  Final  EA  for  die  Clark 
County  MFP  for  Sand  and  Gravel 
Leasing  in  the  Las  Vegas  Valley  Sub- 
Unit.  dated  November  23, 1988. 
stipiilated  that  surface  owner  consent 
was  necessary  to  mine  sand  and  gravel 
from  two  sand  and  gravel  leases.  The 
BLM  Director,  through  administrative 
review  of  protests  to  the  Proposed  Plan 
Amendment  determined  that  surface 
owner  consent  will  not  apply  to  these 
leases.  Because  of  this  change  to  the 
Proposed  Amendment  and  for  other 
reasons,  a  public  review  period  of  thirty 
(30)  days  is  being  conducted. 

dates:  Public  comment  on  the  BLM 
Director's  change  to  the  Proposed  Plan 
Amendment  must  be  postmarked  no 
later  than  September  6. 1991  or  hand 
delivered  to  the  Las  Vegas  District 


Office  by  the  close  of  business  on  this 
same  date. 

ADDRESSES:  Public  comments  are  to  be 
sent  to  the  Stateline  Resource  Area 
Manager,  Bureau  of  Land  Management,  ^ 
P.O.  Box  26569,  Las  Vegas.  Nevada 
89126.  Copies  of  all  supporting 
documents  can  be  reviewed  at  the  Las 
Vegas  District  Office  at  4765  Vegas 
Drive,  Las  Vegas,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  Beckman.  Stateline  Resource  Area 
Geologist  Bureau  of  Land  Management 
P.O.  Box  26569,  Las  Vegas,  Nevada 
89126.  or  at  the  above  address,  or 
telephone  (702)  647-5000. 

SUPPLEMENTARY  INFORMATION:  The 

Proposed  Amendment  and  Final  EA 
reads,  in  part  as  follows:  "Renew, 
simultaneously  arid  for  another  Hve 
years,  all  of  lease  Nev-057863  and  only 
those  portions  of  lease  N-35779  where 
the  current  lessee  owns  the  surface,  or 
has  a  written  agreement  with  the 
surface  owner  to  mine  sand  and  gravel." 
The  BLM  Director,  by  decision  letters  of 
July  13, 1990,  determined  that  the  BLM 
will  not  apply  surface  owner  consent  to 
either  of  the  two  leases.  Because  of  this 
change  to  the  Proposed  Amendment 
further  public  notification  and  a 
comment  period  is  necessary. 

A  letter  addressing  this  change  and 
comment  period  will  be  sent  to  all  who 
participated  in  the  sand  and  gravel 
amendiment  planning  process.  A  press 
release  will  also  be  issued. 

All  written  comments  received  during 
this  public  comment  period  wnll  be 
reviewed  and  those  pertinent  to  the 
surface  owner  consent  issue  will  be 
used  to  prepare  a  supplement  to  the 
Proposed  Plan  Amendment  and  Final 
EA.  This  supplemental  document  will 
then  be  made  available  to  die  pubUc  for 
a  final  diirty  (30)  day  protest  period. 
Following  the  resolution  of  any  new 
protests  on  the  supplemental  plan  and 
EA.  an  Approved  Plan  Amendment  and 
Record  of  Decision  will  be  issued  and 
made  available  to  the  public. 

A  limited  number  of  copies  of  the 
Proposed  Plan  Amendment  and  Final 
EA  and  also  the  Draft  Plan  Amendment 
and  EA  are  available  at  the  BLM  Las 
Vegas  District  Office  and  also  the  BLM 
Nevada  State  Office  at  850  Harvard 
Way,  Reno.  Nevada. 

Dated:  July  25. 1991. 

Billy  R.  Templeton, 

State  Director,  Nevada. 

[FR  Doc  91-18259  Filed  7-31-«l:  8:*5  am] 

TOJJNO  CODE  aiO-HC-M 


Federa 


[UT-e40-et-4«30-12] 

Cedar  City  Advisory  Council;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Pubhc  Law  92-463,  that  a  Cedar 
City  Advisory  Council  meeting  will  be 
held  Tuesday,  August  27. 1991.  "ITie 
meeting  will  begin  at  9  ajo.  in  the  BLM 
Cedar  City  District  Office.  176  East  D.L. 
Sargent  Drive.  Cedar  Qty,  Utah.  The 
agenda  will  include  discussion  on  the 
Dixie  Resource  Management  Plan,  the 
Kanab/Escalante  Resource  Management 
Plan,  yegetative  land  treatments, 
predator  control,  and  recreation 
management. 

All  Advisory  Council  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  at  9:13  ajn.  or 
submit  written  comments  for  the 
Council's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  176  East 
DX.  Sai;gent  Drive,  Cedar  City,  Utah 
84720  by  Friday,  August  23, 1991. 
Depending  on  the  number  of  persons 
wishing  to  make  a  statement,  a  per 
person  time  limit  may  be  established  by 
the  District  Manager  or  Council 
Chainnsn. 

Dated:  July  22.  Ifl91. 
Gordon  R.  Staker, 
District  Manager. 

(FR  Doc.  91-18178  Filed  7-31-91: 8:45  amj 
nUJM  CODE  4310-OO-W 


(UT-MO-01-4410-14] 

Moab  District  Advisory  Council 
Meeting 

AOBNCY:  Bureau  of  Land  Management 

Interiot. 

ACTION:  Moab  District  Advisory  Council 

Meeting. 

summary:  The  Moab  District  Advisory 
Council  meeting  that  was  scheduled  for 
Tuesday  and  Wednesday,  July  16  and 
17. 1991.  was  postponed  due  to  Council 
members  not  being  able  to  attend.  It  has 
been  reschednled  for  Thursday  and 
Friday,  September  5  and  6, 1991.  "Hie 
business  meeting  will  be  held  in  the 
Conference  Room  of  the  BLM  Moab 
District  Office.  82  E.  Dogwood.  Moab. 
Utah  beginning  on  the  5th  at  10  a.m.  and 
adjourning  at  4:30  p.m.,  followed  by  a 
Held  trip  on  the  6th. 

The  efenda  for  the  September  5 
business  meeting  will  be  an  orientatuui 
by  program  leaders  and  Area  Managers 
for  the  newly  appointed  Coancil 
members,  and  election  of  officers.  The 
orientation  will  higklight  the  major 
program  issues  in  the  Divisions  of 
Planning  and  Environmeirtal 
Coordination,  Lands  and  Renewable 


Resources,  and  Minerals,  and  in  the  fow 
Resource  Areas.  Also  on  The  agenda  are 
new  business,  opportunity  for  pnUic 
comment,  finalization  of  resolutions,  and 
adjournment 

The  September  6  field  trip  will  depart 
from  the  Moab  District  Office  at  8  a.m. 
and  will  include  a  visit  to  areas  near 
Moab  pr(q>osed  for  oil  and  gas 
exploration  and  related  issues 
concerning  recreation,  wildlife, 
environmental  concerns,  and  nearness 
to  State  and  National  Parks.  The  public 
is  welcome  to  tour  with  the  group  and  to 
attend  the  business  meeting,  however, 
they  would  need  to  supply  their  own 
transportation  and  food. 

AU  Advisory  Council  meetings  are 
open  to  the  public.  Persons  wishing  to 
make  a  comment  to  the  Council  must 
notify  the  BLM  by  September  3. 
Depending  on  the  number  of  people 
desiring  to  make  a  statement,  a  per- 
person  time  limit  may  be  established  so 
that  all  may  be  heard.  For  further 
information,  contact  Mary  Plumb, 
Public  Affairs  Officer,  P.O.  Box  970. 
Moab,  Utah  84532.  Phone  (801)  259-6111. 
Gene  Nodine, 
District  Manager. 
(FR  Doc.  91-16269  Filed  7-31-91:  B:45  amJ 

BILUNO  CODE  4310-DO-M 

[WV-04O-«1-«320-U] 

Roci(  Springs  District  Grazing 
Advisory  Board;  Meeting 

AGENCY:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  meeting  of  the  Rock 
Springs  District  Crazing  Advisory 
Board. 

summary:  This  notice  sets  forth  the 

schedule  and  proposed  agenda  of  a 

meeting  of  the  Rock  Springs  District 

Grazing  Advisory  Board.  Notice  of  this 

meeting  is  required  under  Public  Law 

92-463. 

DATES:  September  18. 1991.  9  a.m.  until  5 

p.m.  and  September  19. 1991.  8  a.m.  imtil 

IZ  noon. 

ADDRESSES:  Bureau  of  Land 

Management  District  Office.  Highway 

181  North.  Rock  Springs,  Wyoming 

82901. 

FOR  FURTHER  IwrOWMATION  CONTACT: 

Marlowe  E.  Kinch.  District  Manager, 

Rock  Springs  District,  Bureau  of  Land 

Management,  P.O.  Box  1889,  Rock 

Springs,  Wyoming  82902-1869,  (307)  382- 

5350. 

supmsnentary  informatiom:  The 

ageoda  for  the  meeting  will  include. 

1.  Introductions  and  opening  remarks. 

2.  Election  of  a  Chaiiman  and  Vtoe- 
ChaimaB. 


3.  Review  of  tour  and  discussion  of 
Sugarloaf  AMP  development 

4.Cun^)erl8nd/lIiata  AMP 
development. 

5.  South  LaBarge  Common  AMP. 

6.  District  rangeland  monitoring. 

7.  Improvements  proposed  for 
completion  in  FY  92  with  range 
betterment  (8100)  funds. 

8.  Update  on  wild  horse  gathering. 

9.  Public  comment  period. 

The  meeting  is  open  to  the  public. 
Transportation  is  required  for  the  tour 
part  of  flie  meetnvg.  Four-wheel  drive 
vehicles  will  be  needed.  Interested 
persons  may  make  oral  statements  to 
the  Board  between  11:30  a.m.  and  12 
noon.  September  19, 1991,  or  file  written 
statements  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  presentation  should  notify  the 
District  Manager,  Bureau  of  Land 
Management,  Highway  191  North.  P.O. 
Box  1869,  Rock  Springs,  Wyoming 
£2902-1869.  by  September  17, 1991. 
Depending  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per 
person  time  limit  may  be  established  by 
the  District  Manager. 

Minutes  of  the  meeting  will  be 
maintained  in  the  District  Office  and  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  within  30  days  following  the 
meeting. 
Marlowe  E.  Kinch. 
District  Masager. 
[FR  Doc.  m-18179  Filed  7-31-91:  8:45  amj 

BILUNO  CODE  4310-22-M 

Salt  l^ke  District;  Graziflg  Advisory 
Board  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  ^^ziqg  advisory 

board  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92-483  that 
die  Salt  Lake  District  Granng  Advisory 
Board  will  be  meeting  on  September  11, 
1991.  The  meeting  will  begin  at  9:30  a.m. 
at  the  Salt  Lake  District,  Bureau  of  Land 
Management  Office,  at  2370  Sooth  2300 
West  Salt  Lake  City,  Utah. 

Tlie  purpose  of  the  meeting  will  be  to: 
(1)  Review  FY  1991  (8100)  range 
improvement  accomplishments;  \2) 
Review  FY  1991  (7121)  range 
improvement  accomplishments;  and  (3) 
review  proposed  range  improvenent 
work  for  the  upcoming  year  (FY  1992J. 

The  meeting  is  open  to  the  public 
Interested  persons  may  make  oral 
statements  a4  the  raeefing  between  10 
ajB.  and  10:30  a  m^  or  file  a  writlea 


statement  for  the  Board's  coi 
Those  wishing  to  make  state 
the  Board  are  requested  to  a 
Glade  Anderson  at  (801)  977- 
September  dtfa  so  that  adequ 
be  included  on  the  agenda. 
Deane  ILZettat, 
Salt  Lake  District  Manager. 
[FR  Doc.  91-18218  Filed  7-31-81; 
BIUJNO  COOC  4310-OO-M 

[NM-940-4214-10;  NMNM  7796 

Expiration  of  Temporary  Sf 
Effect  and  Opening  of  Land 

agency:  Bureau  of  Land  Mai 

Interior. 

ACTKMC  Notice. 

summary:  This  action  gives 
expiration  of  the  temporary 
effect  as  to  2.784.66  acres  of 
and  240.00  acres  of  Federalh 
mineral  interests  underlying 
surface  estate  included  in  ar 
for  withdrawal  for  protectioi 
Carlsbad  Pro|ect  Fort  Sumn 
Reservoir. 

EFFECTIVE  DATE:  Expiration 
temporary  segregative  effect 
effective  on  March  29, 1991. 
will  be  open  to  surface  entrj 
on  September  3, 1991. 
FOR  FURTHER  INFORMATION  I 
Clarence  F.  Hougland.  BLM. 
Mexico  State  Office.  P.O.  Bo 
Santa  Fe  New  Mexico,  505- 
supplementarv  informatk 
to  section  2D4(b)(l)(c)  of  the 
Land  Policy  and  Managemei 
1976. 90  Stat  2751;  43  U.S.C 
following  described  land  is  1 
relieved  of  the  temporary  se 
effect  of  withdrawal  applica 
77962.  The  %vithdrawal  applj 
continue  to  be  processed  un 
cancelled  or  denied: 

New  Mexico  Principal  Meridiac 

T.  5  N..  R.  23  E.. 
Sec.  2.  lot  4,  and  SWV4SEV4. 

T.  4  N.,  R.  24  E.. 

Sec.  2.  bta  1.  2.  and  3.  EViSW 
NWf<iSEV4. 

T.  5  N.,  R.  24  E., 
Sec  17,  SVkSVi: 
Sec.  IB.  NEV4  and  NViSEV*; 
Sec.20,NWV4andSEV«: 
Sec.  21,  ali: 
Sec.  26,  NV4SWV4; 
Sec.  27.  NEy4SWV4,  SViSWW 
Sec.  28.  Wr^NEV*.  SEV«NEy4 
Sec.  29,  NVtNEV^  and  SEV^Nl 
Sec.  33,  NEV4  and  EV^SE^: 
Sea  34.  E'4NEV4.  WVi.  and  S 
Sec.  35.  WM!NWy4  and  SEV4I 

The  area  described  aggrej 
3,024.66  acres  in  Guadalupe 
Counties, 


JMI 
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3.  Review  of  tour  and  discosston  of 
Sugarloaf  AMP  development. 

4.  Cumberland/Uinta  AMP 
development. 

5.  South  LaBarge  Common  AMP. 

6.  District  rangeland  monitoriog. 

7.  Improvements  proposed  for 
completion  in  FY  92  with  range 
betterment  (8100)  funds. 

8.  Update  on  wild  horse  gathering. 

9.  Public  comnaent  period. 

The  meeting  is  open  to  the  public. 
Transportation  is  required  for  the  tour 
part  of  flie  meeting.  Four-wheel  drive 
vehicles  will  he  needed.  Interested 
persons  may  make  oral  statements  to 
the  Board  between  11:30  a.m.  and  12 
noon,  September  19, 1991,  or  file  written 
statements  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  presentation  should  notify  the 
District  Manager.  Bureau  of  Land 
Management,  Highway  191  North,  P.O. 
Box  1889,  Rock  Springs,  Wyoming 
82902-1869.  by  September  17. 1991. 
Depending  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per 
person  time  limit  may  be  established  by 
the  District  Manager. 

Minutes  of  the  meeting  will  be 
maintained  in  the  District  Office  and  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours]  within  30  days  following  the 
meeting. 
Marlowe  E.  Kinch. 
District  MoMoger. 
[FR  Doc.  »1-18179  Filed  7-31-Sl:  8:45  amj 

BILUNO  CODE  4310-22-M 


Salt  Lake  District;  Grazing  Advisory 
Board  Meeting 

AQENCy:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  gazing  advisory 

board  meeting. 

SUMWAllv:  Notice  is  hereby  given  in 

accordance  with  Public  Law  92-463  that 
die  Salt  Lake  District  Graring  Advisory 
Board  will  be  meeting  on  September  11, 
1991.  The  meeting  will  begin  at  930  a.m. 
at  the  Salt  Lake  District,  Bureau  of  Land 
Management  Office,  at  2370  Sonth  2300 
West.  Salt  Lake  City,  Utah. 

The  purpose  of  the  meeting  will  be  to: 
(1)  Review  FY  1991  (8100)  range 
improvement  accompUshments;  \2) 
Review  FY  1991  (7121)  range 
improvement  accomplishments;  and  (3) 
review  proposed  range  improvenenA 
work  for  the  upcoming  year  (FY  1992). 

The  meeting  is  open  to  the  public. 
Interested  peraoos  may  make  oral 
statements  at  the  meeting  between  10 
ajB.  and  10:30  aia..  or  file  a  written 


statement  for  the  Board's  consideration. 

Those  wishing  to  make  statements  to 

the  Board  are  requested  to  contact 

Glade  Anderson  at  (801)  977-4300  by 

September  6th  so  that  adequate  time  can 

be  included  on  the  agenda. 

Deana  H.  Zellat. 

Salt  Lake  District  Manager. 

[FR  Doc.  91-18218  Filed  7-31-91:  MS  am] 

BiUJNO  COM  «3t0-0O-M 

[NM-940-4214-10',  NMNM  77962] 

Expiration  of  Temporary  Segregative 
Effect  and  Opening  of  Land;  NM 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

summary:  This  action  gives  notice  of  the 
expiration  of  the  temporary  segregative 
effect  as  to  Z784.66  acres  of  public  land 
and  240.00  acres  of  Federally  reserved 
mineral  interests  underlying  acquired 
surface  estate  included  in  an  application 
for  withdrawal  for  protection  of  the 
Carlsbad  Project,  Fort  Sumner  Dam  and 
Reservoir. 

EFFECnvc  date:  Expiration  of 
temporary  segregative  effect  was 
effective  on  March  29  1991.  The  land 
will  be  open  to  surface  entry  and  mining 
on  September  3, 1991. 
FOR  niRTHER  INFORMATION  CONTACT 
Clarence  F.  Hougland.  BLM.  New 
Mexico  State  Office.  P.O.  Box  1449, 
Santa  Fe,  New  Mexico,  505-988-6071. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  204(b)(1)(c)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  90  Stat.  2751;  43  U.S.C.  1714.  the 
following  described  land  is  hereby 
reUeved  of  the  temporary  segregative 
effect  of  withdrawal  applicatim  NMNM 
77962.  The  withdrawal  application  will 
continue  to  be  processed  unless  it  is 
cancelled  or  denied: 

New  MeidfX)  Principal  Meridian 

T.  5  N.,  R.  23  E.. 

Sec.  2.  lot  4.  and  SWV4SEy4. 
T.  4  N..  R.  24  E.. 

Sec.  2.  bts  1.  2.  and  3.  EMiSWy*  and 
NWV1.SEV4. 
r  5  N..  R.  24  E.. 

Sec  17.  SViSV4: 

Sec.  18.  NEV*  and  N>4SEV«: 

Sec.20.NWV«andSEV«: 

Sec.  21,  all: 

Sec.  26  NV^SW%' 

Sec.  27!  NEy«SWy4,  SVi.SWV4.  and  SE%: 

Sec.  28.  WM!NEy4.  SEy«NEVi.  and  NWWi; 

Sec  28.  NViNEy4  and  SE^iNEVt; 

Sec.  33.  NEy4  and  EV^SE^; 

Sec  34.  E>4NEV4.  WVi.  and  SEy4SEV^ 

Sec  35.  W%^avy4  and  SEy4NWV4. 

The  area  described  aggregates 
3.024.66  acres  in  Guadalupe  and  DeBaca 
Counties. 


Dated  |uly  23. 1991. 
dibert  O.  Lockwoed. 

Acting  State  Director. 

(FR  Doc.  91-18258  Filed  7-Sl^W:  fc45  am) 

WLUNQ  COOe  «310-fS-« 


[AZ  020-01-4212-12;  AZA  2SS071 

Realty  Action;  Exchange  of  Public 
Land,  Maricopa  Co^  AZ 

BLM  proposes  to  exchange  public 
land  in  order  to  achieve  more  efficient 
management  of  the  public  land  through 
consolidation  of  ownership. 

The  following  public  land  is  being 
considered  for  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21. 1976, 43  U.S.C.  1716. 

Gila  and  Salt  River  Meriifian,  Aiixona 

T.  4  N.,  R.  1  E., 

Sec  3,  lots  18  to  18.  incl; 

Sec.  li  W%WV4SWV4NW%: 

Sec.  23,  WViNWV4NWyiSE«A,  N^SW^ 
NWy4SE\i. 
T.  S  N..  R.  1  E.. 

Sec  23,  N%NMiNE^4 

Sec.  24.  EVt^fWy«,  NWy4NWV4.  E%W% 

sw  y4NW  y4.E  ^^wy«NW  vi: 

Sec  27,  SV4NEy4NEV4SW^.  WViNE\4 

swy*,  SEy4NE!4Swy4,  wv4swy4.  SEy4 
swy*; 

Sec2&SWy4NEy4: 

Sec  29.  EViEV4; 

Sec  30.  S\4NEV«NE^4.  SEy4NEy4. 

Containing  627.72  acres,  more  or  lest. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b).  pubhcation  of  tills 
notice  will  segregate  the  affected  pubUc 
lands  from  appropriation  under  the 
pubUc  land  laws  and  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
Geotherroal  Steam  Act 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  from  the  date  of  publication, 
whichever  occurs  first 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  pubhcation  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District    - 
Office.  2015  West  Deer  Valley  Road. 
Phoenix,  Arizona  85027. 

Dated:  July  23, 1991. 
Paul  |.  Buft 

Acting  District  Manager. 
[FR  Doc.  91-18252  Filed  7-31-01:  &45  ami 
WLUNQ  COOC  tt1»-»-M 


{AZ-020-OV-4212-ia;  AZA-2S3SS1 

Realty  Action;  Exchange  of  Public 
LMid  Pima  and  Pinal  Co^  AZ 

AGENCY:  Bureau  of  Land  Management 

Interior. 

ACnOM:  Notice  of  Realty  Action. 

Exchange. 

summary:  The  Bureau  of  Land 
Management  proposes  to  exchange 
public  land  in  order  to  achieve  more 
efficient  management  of  the  public  land 
through  consolidation  of  ownership  and 
the  acquisition  of  unique  natural 
resource  lands.  All  or  part  of  the 
following  described  federal  lands  may 
be  suitable  for  disposal  via  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976, 43  U.S.C  me: 

Gila  and  S«h  Rivm  Bate  and  fcUriJiMt  Pima 
and  Pinal  CounUeft,  Arisaoa 

T.  11 S..  R.  8  £.. 
Sees.  2&  29.  SZ.  3S,  94: 

T.12S..R.SB.. 
Secs.3,4,S.1fl.lllS( 

T.  12  S.,  R.  9  E.. 

Sees.  17, 20; 
T.16S.,R.12Em 

Sec  35: 
T.17S^R.12E, 

Sees.  2. 11; 
T  3  8,  R.  13  E, 

Sec  24: 
T.  3  S.,  R.  14  E.. 

Sees.  19, 29. 30: 

T.  14  S.,  R.  16  E.. 
Sec  7. 
Comprising  approximately  5090  acres. 

In  exchange  for  the  above  described 
pubUc  lands,  the  United  States  will 
acquire  various  parcels  of  land  located 
in  southern  and  southcentral  Arizona 
from  ASARCO,  taoorporeted.  The 
subject  parcels  to  be  acquired  from 
Asarco  contain  critical  habitat  for 
certain  threatened  or  endangered 
species  of  plants  and  animals.  The 
exchange  proposal  involves  all  of  the 
exchange  proponent's  interest  in  the 
surface  and  subsurface  of  the  private 
lands  and  the  surface  and  subsurface 
estate  of  die  pubhc  lands.  The  exchange 
is  consistent  with  the  Bureau's  land  use 
planning  objectives.  Upon  completion  of 
the  en\'ironmental.  appraisal  and  title 
reports  a  comprehensive  list  of  the 
acquisition  parcels  will  be  pubUshed  for 
public  review. 

Lands  being  conveyed  from  the  United 
States  will  be  subject  to  the  following 
reservations,  terms  and  conditions:  1. 
All  valid  existing  rights. 

Tlw  lands  to  be  acquired  by  the 
United  States  from  Asarco  shall  be 
subject  to  certain  easements,  permits 
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and  other  encumbrances  detailed  in  the 
subject  title  reports. 

Upon  completion  of  the  official 
appraisal,  acreage  adjustments  will  be 
made  to  equalize  the  values  of  the 
offered  and  selected  lands. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1.  pubHcation  of  this  notice 
will  segregate  the  affected  pubUc  land 
from  appropriation  under  the  pubUc  land 
laws,  except  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  The 
segregative  effect  shall  also  exclude 
appropriation  of  the  subject  public  land 
under  the  mining  laws,  subject  to  vaUd 
existing  rights. 

The  segregation  of  the  above- 
described  land  shall  terminate  upon 
issuance  of  a  document  conveying  title 
to  such  lands  or  upon  publication  in  the 
Federal  Register  of  a  notice  of 
termination  of  the  segregation;  or  the 
expiration  of  two  years  from  the  date  of 
publication,  whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road. 
Phoenix.  Arizona  85027.  Objections  will 
be  reviewed  by  the  State  Director  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  July  28, 1991. 
Charles  R.  Fiost, 
Acting  District  Manager. 
[FR  Doc.  91-18253  Filed  7-31-Bl;  8:45  am] 

BtLUNQ  CODE  4310-32-M 

[CA-940-01-S410-10-B020:  CACA  12991] 

California,  Conveyance  of  Mineral 
Interests 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  segregation. 

summary:  The  private  lands  described 
in  this  notice,  containing  320  acres,  are 
segregated  and  made  unavailable  for 
filings  under  the  United  States  mining 
laws,  to  determine  their  suitability  for 
conveyance  of  the  reserved  mineral 
interest  pursuant  to  section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21. 1976. 

The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 

The  purpose  is  to  allow  consoUdation 
of  surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known 


mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 
FOR  FURTHER  INFORMATION  CONTACT: 

Judy  Bowers,  California  State  Office. 
Federal  Office  Building.  2800  Cottage 
Way.  room  E-2841,  Sacramento, 
CaUfomia  95825.  (916)  978-4820. 

Serial  Na— CACA  12991 

T.  7  N.,  R.  9  W.,  San  Bernardino  Meridian 
Sec.  22.  SV^. 

County — Los  Angeles 

Minerals  Reservation — ^All  coal  and  other 
minerals. 

Upon  publication  of  this  notice  of 
segregation  in  the  Federal  Register  as 
provided  in  43  CFR  2720.1-l(b),  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  appUcation  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  under  the  United  States 
mining  laws.  The  segregative  effect  of 
the  application  shall  terminate  by 
publication  of  an  opening  order  in  the 
Federal  Register  specifying  the  date  and 
time  of  opening;  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
to  such  mineral  interests;  or  two  years 
from  the  date  of  publication  of  this 
notice,  whichever  occurs  first. 

Dated:  July  25, 1991. 
Nancy  |.  Alex, 
Chief,  Lands  Section. 
[FR  Doc  91-18257  Filed  7-31-91;  8:45  am] 

BILLMO  COOC  4310-40-M 

[Ca-060-01-4212-11:  CACA  27139] 

California  Desert  District;  Realty 
Actions,  Partial  Termination  of  Small 
Tract  Classification  and  Public  use 
Classification;  Classification  of  Public 
Lands  for  Recreation  and  Public 
Purposes;  San  Bernardino  County,  CA 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Realty  Action  CACA 

27139,  Classification  Terminations,  and 

Classification  of  Public  Land  as  Suitable 

for  Lease/Conveyance  for  Recreation 

and  Public  Purposes. 

SUMMARY:  Bureau  of  Land  Management 
(BLM)  Order  of  Classification  Small 
Tract  186.  dated  November  29, 1949,  is 
hereby  terminated  as  to  the  N'ASWVi 
SWy4NWV4.  secUon  13,  T.4N.,  R.5W.. 
SBM.  and  the  land  opened  to  operation 
under  the  public  land  laws  and  the 
mining  laws.  BLM  Order  of 
ClassificaUon  CARI 06309.  dated 


February  5, 1965.  which  carried  no 
segregative  effect,  is  hereby  terminated 
as  to  the  N%SWy4SWy4NWy4.  section 
13.  T.4N..  R.5W..  SBM. 

The  following  described  public  land  in 
San  Bernardino  County,  Cahfomia  has 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Hesperia  Recreation  and  Park 
District  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act.  as 
amended  (43  U.S.C.  869  et  seq.]: 

San  Bernardino  Meridian,  California 

T.  4  N..  R.  5  W. 

Sea  13.  NViSWy4SWy4NWy4. 
Containing  5.00  acres. 

The  Hesperia  Recreation  and  Park 
District,  a  local  government  entity 
(Public  District  formed  September  14. 
1959  by  resolution  of  the  San  Bernardino 
County  Board  of  Supervisors  under  the 
provisions  of  chapter  4,  division  5  of  the 
Public  Resources  Code,  State  of 
California)  has  filed  an  application  to 
lease  with  the  option  for  conveyance  of 
the  above  described  public  land.  The 
Hesperia  Recreation  and  Park  District 
proposes  to  use  the  land,  in  conjunction 
with  adjacent  non-Federal  lands 
purchased  by  the  District,  for 
establishment  of  a  pubhc  sports 
complex.  The  pubUc  land  will  be  leased 
during  the  development  stages.  Upon 
substantial  compliance  with  approved 
plans  of  development  and  management, 
the  land  will  be  conveyed. 

The  land  is  not  needed  for  Federal 
purposes.  Lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
is  in  the  pubhc  interest  and  consistent 
with  the  California  Desert  Conservation 
Area  Plan,  as  amended.  The  land  is 
situated  near  significant  population 
centers  and  convenient  access  is 
provided  by  paved  County  roads.  The 
site  is  physically  suitable  for  the 
proposed  use. 

The  terms  and  conditions  applicable 
to  a  lease  or  conveyance  are: 

A.  Reservations  to  the  United  States. 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 1890 
(43  U.S.C.  945). 

2.  The  United  States  will  reserve  all 
mineral  deposits  in  the  land  together 
with  the  right  to  prospect  for,  mine  and 
remove  such  mineral  deposits  under 
applicable  law. 

3.  The  right  to  itself,  it  permittees  or 
Ucensees  to  enter  upon,  occupy  and  use 
any  part  or  all  of  the  NWy4SWV4SWy4 
NWy4.  section  13.  T.  4N..  R.5W..  SBM 
lying  within  20  feet  of  the  centerline  of 
transmission  line  right-of-way  of  the 
Southern  California  Edison  Company. 
Serial  No.  CARI  01725.  for  the  purposes 


described  in  Power  Site  Class 
241  (November  It  1929).  and  i 
and  subject  to  the  limitations 
24  of  the  Federal  Power  Act  ol 
1920,  as  amended  (43  U.S.C.  8 
B.  The  pubhc  land  will  be  le 
conveyed  subject  to  the  follov 

1.  Those  rights  for  oil  and  g( 
exploration  and  development 
Hunt  Oil  USA  Inc.,  its  success 
assigns,  by  Serial  No.  CACA : 
pursuant  to  the  Act  of  Februai 
as  amended  (30  U.S.C.  186). 

2.  Those  rights  for  construd 
operation  and  maintenance  oi 
Arrowhead  Calectric  Shandin 
electric  transmission  line  grar 
California  Electric  Corp.  (now 
California  Edison  Co.).  its  sue 
assigns,  by  right-of-way  Seria 
CARA  01725,  pursuant  to  the 
December  21, 1928  (43  U.S.C  i 

3.  Those  rights  for  construe 
operation  and  maintenance  o! 
Victor  dobule  circuit  220kV  el 
transmission  line  granted  to  S 
California  Edison  Company,  i 
successors  or  assigns,  by  righ 
Serial  No.  CARI  06740,  pursm 
Act  of  March  4. 1911,  as  amer 
U.S.C.  961). 

4.  Those  rights  for  construe 
operation  and  maintenance  o 
Victorville-Lugo  500kV  electri 
transmission  line  and  the  Not 
Lugo- Victor  double  circuit  22( 
transmission  line  granted  to  £ 
California  Edison  Co.,  its  sua 
assigns,  by  right-of-way  Seria 
4180,  pursuant  to  the  A^ct  of  K 
1911,  as  amended  (43  U.S.C.  fi 

5.  Those  rights  for  construe 
operation  and  maintenance  o 
Control-Calectric  double  circ 
electric  transmission  Une  grai 
Southern  California  Edison  C 
successors  or  assigns,  by  rigli 
Serial  No.  CACA  21596,  pursi 
Act  of  October  21, 1978  (43  U 

Upon  pubhcation  of  this  nc 
Federal  Register,  the  public  li 
segregated  from  all  other  fon 
appropriation  under  the  publi 
laws,  including  the  general  in 
except  for  lease  or  conveyam 
the  Recreation  and  Public  Pu 
and  leasing  under  the  minera 
laws. 

For  a  period  of  45  days  froi 
of  publication  of  this  notice,  i 
persons  may  submit  conunen 
regarding  the  proposed  lease 
conveyance  of  the  lands,  to  t! 
Manager,  Baretow  Resource . 
Coolwater  Lane,  Barstow,  C/ 
(619)  256-3591.  Any  adverse  i 
will  be  reviewed  by  the  Disti 
Manager,  California  Desert  C 
the  absence  of  any  adverse  c 
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11;  CACA  27139] 

t  District;  Realty 
rermination  of  Small 
Ion  and  Public  use 
lassificatlon  of  Public 
Btlon  and  Public 
emardino  County,  CA 

}f  Land  Management, 

\  Realty  Action  CACA 
ion  Terminations,  and 
Public  Land  as  Suitable 
^ance  for  Recreation 
ses. 

1  of  Land  Management 

ilassification  Small 
November  29, 1949,  is 
d  as  to  the  NM!SWy4 
ion  13,  T.4N.,  R.5W.. 
d  opened  to  operation 
land  laws  and  the 
!  Order  of 
lRI  06309,  dated 


February  5, 1965,  which  carried  no 
segregative  effect,  is  hereby  terminated 
as  to  the  N%SWy4SWy4NWy4,  section 
13.  T.4N.,  R.5W.,  SBM. 

The  following  described  pubUc  land  in 
San  Bernardino  County,  Cahfomia  has 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Hesperia  Recreation  and  Park 
District  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act.  as 
amended  (43  U.S.C.  869  et  seq.]: 

San  BernardiDG  Meridian,  California 

T.  4  N..  R.  5  W. 

Sea  13.  N%SWy4SWy4NWy4. 
Containing  5.00  acres. 

The  Hesperia  Recreation  and  Park 
District  a  local  government  entity 
(Public  District  formed  September  14, 
1959  by  resolution  of  the  San  Bernardino 
County  Board  of  Supervisors  imder  the 
provisions  of  chapter  4,  division  5  of  the 
Public  Resources  Code,  State  of 
California)  has  filed  an  application  to 
lease  with  the  option  for  conveyance  of 
the  above  described  pubhc  land.  The 
Hesperia  Recreation  and  Park  District 
proposes  to  use  the  land,  in  conjunction 
with  adjacent  non-Federal  lands 
purchased  by  the  District  for 
establishment  of  a  pubhc  sports 
complex.  The  pubhc  land  will  be  leased 
during  the  development  stages.  Upon 
substantial  compliance  with  approved 
plans  of  development  and  management 
the  land  will  be  conveyed. 

The  land  is  not  needed  for  Federal 
purposes.  Lease  or  conveyance  under 
the  Recreation  and  Pubhc  Purposes  Act 
is  in  the  public  interest  and  consistent 
with  the  California  Desert  Conservation 
Area  Plan,  as  amended.  The  land  is 
situated  near  significant  population 
centers  and  convenient  access  is 
provided  by  paved  County  roads.  The 
site  is  physically  suitable  for  the 
proposed  use. 

The  terms  and  conditions  applicable 
to  a  lease  or  conveyance  are: 

A.  Reservations  to  the  United  States. 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 1890 
(43  U.S.C.  945). 

2.  The  United  States  will  reserve  all 
mineral  deposits  in  the  land  together 
with  the  right  to  prospect  for.  mine  and 
remove  such  mineral  deposits  under 
applicable  law. 

3.  The  right  to  itself,  it  permittees  or 
hcensees  to  enter  upon,  occupy  and  use 
any  part  or  all  of  the  NWy4SWy4SWy4 
NWy4.  section  13.  T.  4N.,  R.5W.,  SBM 
lying  within  20  feet  of  the  centerline  of 
transmission  line  right-of-way  of  the 
Southern  Cahfomia  Edison  Company. 
Serial  No.  CARI 01725.  for  the  purposes 


described  in  Power  Site  Classification 
241  (Noveaiber  11. 1929).  and  set  forth  in 
and  subject  to  the  limitations  of  section 
24  of  the  Federal  Power  Act  of  June  10. 
1920.  as  amended  (43  U.S.C.  818). 

B.  The  pubhc  land  will  be  leased  or 
conveyed  subject  to  the  following: 

1.  Those  rights  for  oil  and  gas 
exploration  and  development  granted  to 
Hunt  Oil  USA  Inc..  its  successors  or 
assigns,  by  Serial  No.  CACA  19461. 
pursuant  to  the  Act  of  February  25. 1920. 
as  amended  (30  U.S.C.  186). 

2.  Those  rights  for  construction, 
operation  and  maintenance  of  the 
Arrowhead  Calectric  Shandin  llSkV 
electric  transmission  line  granted  to 
California  Electric  Corp.  (now  Southern 
California  Edison  Co.),  its  successors  or 
assigns,  by  right-of-way  Serial  No. 
CARA  01725,  pursuant  to  the  Act  of 
December  21, 1928  (43  U.S.C.  617d). 

3.  Those  rights  for  construction, 
operation  and  maintenance  of  the  Lugo- 
Victor  dobule  circuit  220kV  electric 
transmission  line  granted  to  Southern 
California  Edison  Company,  its 
successors  or  assigns,  by  right-of-way 
Serial  No.  CARI  06740,  pursuant  to  the 
Act  of  March  4, 1911,  as  amended  (43 
U.S.C.  961). 

4  Those  rights  for  construction, 
operation  and  maintenance  of  the 
Victorville-Lugo  SOOkV  electric 
transmission  line  and  the  Nos.  3  and  4 
Lugo- Victor  double  circuit  220kV  electric 
transmission  line  granted  to  Southern 
California  Edison  Co.,  its  successors  or 
assigns,  by  right-of-way  Serial  No.  CARI 
4180,  pursuant  to  the  Act  of  March  4, 
1911,  as  amended  (43  U.S.C.  961). 

5.  Those  rights  for  constructioa, 
operation  and  maintenance  of  the 
Control-Calectric  double  circuit  llScV 
electric  transmission  hne  granted  to 
Southern  California  Edison  Co.,  its 
successors  or  assigns,  by  right-of-way 
Serial  No.  CACA  21596,  pursuant  to  the 
Act  of  October  21, 1976  (43  U.S.C  1761). 

Upon  pubhcation  of  this  notice  in  the 
Federal  Register,  the  public  land  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  imder 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
persons  may  submit  comments, 
regarding  the  proposed  lease/ 
conveyance  of  the  lands,  to  the  Area 
Manager,  Barstow  Resource  Area,  ISO 
Coolwater  Lane,  Barstow,  CA  92311, 
(619)  256-3591.  Any  adverse  comments 
will  be  reviewed  by  the  District 
Manager,  California  Desert  District  In 
the  absence  of  any  adverse  comments. 


this  classification  will  become  effective 
60  days  from  the  date  of  publication  of 

this  notice. 

Dated:  )uly  22. 1991. 
Gerald  E.  lOliar, 

District  Manager. 

[FR  Doc.  91-18251  Filed  7-31-91;  8:45  am] 

MLLMO  COM  4Sie-40-M 


[ID-942-01-4730-12] 

Idaho:  FHing  of  Plats  of  Svrvey 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management  Boise,  Idaho,  effective  9 
a.m..  July  24. 1991. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east  and 
north  boundaries,  and  subdivisional 
lines,  and  subdivision  of  sectitms  2. 11. 
and  12.  T.  24  N.,  R.  2  E..  Boise  Meridian. 
Idaho.  Group  No.  792.  was  accepted. 
July  18, 1991. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service.  Region  1.  Nez  Perce 
National  Forest 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral 
Survey,  Idaho  State  Office,  Bureau  of 
Land  Management,  3380  Americana 
Terrace,  Boise,  Idaho,  83706. 

Dated:  )uly  24, 1991. 
Gary  T.  Ovtett 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  91-18255  Filed  7-31-91;  8:45  am] 
■tlXlNQ  coot  4S10-SMI 


IOR-943-01-4214-10;  GP1-290;  OR-47417] 

Proposed  WItlKirawai  and  Opportunity 
for  Pul>Hc  Meeting;  Oregon 

AQENCY:  Bureau  of  Land  Management, 

interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  4,239.95  acres  of  national 
forest  land  to  protect  the  scenic  segment 
of  the  Illinois  Wild  and  Scenic  River. 
This  notice  closes  the  lands  for  up  to 
two  years  from  mining.  The  lands  will 
remain  open  to  mineral  leasing. 

DATCS:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
October  30. 1991. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon 
State  Director,  BLM.  P.O.  Box  2965. 
Portland,  Oregon  97208-0039. 


FOR  FURTHER  INFORMATION  CONTACT: 

Linda  SuUivan.  BLM  Oregon  State 
Office.  503-280-7171. 

SUPFISMEICTARV  INFORMATION:  On  July 
3, 1991,  the  U.S.  Department  of 
Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  national  forest  lands  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C  ch.  2), 
subject  to  vaUd  existing  rights: 

Willamette  MeridUa 

Siskiyou  NatiooaJ  Forest 

T.  38S..R.8W., 
Sec.  7,  SW«iNEV<i,  SViNWV4.  N%SWV4, 

SEV4SW^  and  WHSEVi; 
Sea  la  NViNWV^NEM  and  NVU«ffi% 

NWV4. 
T.38S.R.9W., 
Sea  1,  bt  9.  SEy>SWy«,  and  S^SWV^SEW; 
Sec.  2,  lots  2,  3. 4.  and  7,  SWy4NEy4. 

SV4NWy4,  SW\<i,  and  WVtSEV*; 
Sea  3.  loU  1,  2,  3,  and  4,  SWN>>^,  and 

NV^NV^SV^' 
Sec.  4,  lots  1,  2. 3,  and  4,  NEy4SWyjilEy4, 

SEy4NE%,  and  NE^NEV^SEVi: 
Sec.  S.  lots  1  and  Z 
Sea  11.  lot  1.  NWy4NEW,  N^%NEy4NW%. 

andNViSEy4NEy4: 
Sea  12,  lots  1  and  2.  NWWNEM. 

NE'ANWhk.  NV4SV4NW%.  NVWW% 

NEy4.  SEy4SWy4NE%.  SEy*NEy4.  and 

NEV4NEy4SEy4. 
T.  37  S.,  R.  9  W., 
Sea  8,  SWy*SEV4  and  SE%SW%: 
Sea  7.  lots  2  and  5.  SWy4NEyi.  EVWW)4. 

NEy4SWy4.  and  NViSEy4: 
Sea  a  lot  5  and  lots  7  to  IL  incluaive: 

Sea  16,  swy4Nwy4Swy4,  wviswy4 

SWy4.  and  SEy4SWV4SWy4; 
Sea  17,  lots  1  and  2,  E^NEMi.  SWViNE^, 

and  SEy4; 
Sea  2a  N^4NEy4NEy4.  SEViNEy4NEV4,  EH 

SEy4NEy4.  EMSEW.  SEV4NWWSEy4. 

andEV4SWy4SE%; 
Sea  21,  W^EMiNWyi,  ViVtNWV*.  WH 

NEy4Swy4.  Nfwy4swy4,  Nviswvi 

SWy4.  and  SWy4SWy4SWy4; 
Sec.  2a  WV4WV4NWy4  and  WV4NW% 

swy4; 

Sea  29.  EV4NEy4.  EViWWNEVi.  and  SE%: 
Sea  32,  loU  1  to  a  induMve.  and  NVUCK: 
Sea  33.  SWy4NWy4NW^4.  SWViNW%. 

sviSEy4Nwy4,  swy4,  NW%^fwy4SEy|. 

S%NWV%SEy4.  and  SV^SEy4. 
The  areas  described  aggregate  4,239.95 
acres  in  )oaephine  County.  Ortgan. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  scenic 
segment  of  the  Illinois  Wild  and  Scenic 
River  between  the  mouth  of  Deer  Creek 
and  the  mouth  of  Briggs  Creek. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments.  i 

suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may  ; 

present  their  views  in  wrriting  to  the  ' 

State  Director  at  the  address  indicated 
above 
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Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
schedule  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specifled  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  other  National  Forest  management 
activities,  including  permits,  licenses, 
and  cooperative  agreements,  that  are 
compatible  with  the  intended  use  under 
the  discretion  of  the  authorized  officer. 

Dated:  July  17. 1991. 
Champ  C  Vaughan, 

Acting  Chief,  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  91-18254  Filed  7-31-91;  8:45  am] 

WLUNG  CODE  43ia-3»-M 


Fish  and  Wildlife  Service 

NoUce  of  Availability  of  a  Draft 
Recovery  Plan  for  ttM  Purple  Cat's 
Paw  Peariymussel  for  Review  and 
Comntent 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice  of  availability  and  public 

comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  the  purple  cat's  paw  peariymussel. 
This  freshwater  mussel  historically 
occurred  in  the  Ohio  River  and  its  large 
tributaries  in  Ohio.  Indiana,  Illinois. 
Kentucky,  Tennessee,  and  Alabama. 
Presently  the  purple  cat's  paw 
peariymussel  is  known  from  only  two 
relic,  apparently  nonreproducing. 
populations — one  in  a  reach  of  the 
Cumberland  River  in  Tennessee  and  one 
in  a  reach  of  the  Green  River  in 
Kentucky.  The  Service  solicits  review 
and  comments  from  the  public  on  this 
draft  plan. 


DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
September  30. 1991  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Asheville  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
330  Ridgefield  Court.  Asheville,  North 
Carolina  28806.  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  the  Field  Supervisor  at  the 
above  address.  Comments  and  materials 
recieved  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 
FOR  FURTHER  INFORMATKMI  CONTACT 

Mr.  Richard  Biggins  at  the  above 
address  (704/655-1195). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  criteria  for  recognizing 
the  recovery  levels  for  downlisting  or 
delisting  them,  and  initial  estimates  of 
time  tind  costs  to  implement  the 
recovery  measured  needed. 

The  Endangered  Species  Act  of  1973 
(ActJ,  as  amended  (16  U.S.C.  1531  et 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  speices. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  coiu-se  of 
implementing  approved  recovery  plans. 

The  primary  species  considered  in  this 
draft  recovery  plan  is  the  purple  cat's 
paw  peariymussel  [Epioblasma 
[=Dysnoinia)  obliquata  obliquata  {—E. 
sulcata  sulcata).  The  areas  of  emphasis 
for  recovery  actions  are  the  major 
tributaries  of  the  Ohio  River  system  in 
the  States  of  Virginia,  Ohio,  Illinois, 
Indiana.  Kentucky,  Tennessee,  and 
Alabama.  Habitat  protection. 


reintroduction.  and  preservation  of 
genetic  material  are  major  objectives  of : 
this  recovery  plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f). 

Dated:  July  25, 1991. 
Richard  G.  Biggins, 

Acting  Field  Supervisor.  ,        ,  . 

[FR  Doc.  91-18266  Filed  7-31-81;  R-45  am) 
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Notice  of  Availability  of  a  Draft 
Revised  Recovery  Plan  for  the  Tar 
River  Spiny  Mussel  for  Review  and 
Comment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  and  public 
comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
service  announces  the  availability  for 
public  review  of  a  draft  revised  recovery 
plan  for  the  Tar  River  spiny  mussel.  This 
freshwater  mussel  is  endemic  to  the  Tar 
River  drainage  basin  in  eastern  North 
Carolina.  Presently  there  are  only  three 
known  populations  of  the  Tar  River 
spiny  mussel  still  in  existence,  two  of 
which  are  extremely  small.  The  Service 
solicits  review  and  comments  from  the 
public  of  this  draft  plan. 

DATES:  Comments  on  the  draft  revised 
recovery  plan  must  be  received  on  or 
before  September  30. 1991  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  revised  recovery  plan  may 
obtain  a  copy  by  contacting  the  Field 
Supervisor.  Asheville  Field  Office.  U.S. 
Fish  and  Wildlife  Service.  330  Ridgefield 
Court.  Asheville.  North  Carolina  2880& 
telephone  704/665-1195.  Written 
comments  and  materials  regarding  the  i 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  arc 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  A.  Fridell  at  the  address  and 
telephone  niunber  shown  above. 
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reintroduction,  and  preservation  of 
genetic  material  are  major  objectives  of: 
this  recovery  plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  July  25. 1991. 
Richard  G.  Biggins, 

Acting  Field  Supervisor. 

(FR  Doc.  ffl-ia266  Filed  7-31-91:  8:45  am] 
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Notice  Of  Availability  of  a  Draft  ' 
Revised  Recovery  Plan  for  the  Tar 
River  Spiny  Mussel  for  Review  and 
Comment 

agency:  Fish  and  Wildlife  Service. 
Literior. 

action:  Notice  of  availability  and  public 
comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
service  announces  the  availability  for 
public  review  of  a  draft  revised  recovery 
plan  for  the  Tar  River  spiny  mussel.  This 
freshwater  mussel  is  endemic  to  the  Tar 
River  drainage  basin  in  eastern  North 
Carolina.  Presently  there  are  only  three 
known  populations  of  the  Tar  River 
spiny  mussel  still  in  existence,  two  of 
which  are  extremely  small.  The  Service 
solicits  review  and  comments  from  the 
public  of  this  draft  plan. 
dates:  Comments  on  the  draft  revised 
recovery  plan  must  be  received  on  or 
before  September  30. 1991  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  revised  recovery  plan  may 
obtain  a  copy  by  contacting  the  Field 
Supervisor.  Asheville  Field  Office.  U.S. 
Fish  and  Wildhfe  Service.  330  Ridgefield 
Court  Asheville.  North  Carolina  28806. 
telephone  704/665-1195.  Written 
comments  and  materials  regarding  the  ^ 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  pubhc 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  A.  Fridell  at  the  address  and 
telephone  number  shown  above. 


SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  or  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  Usted 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  establish  criteria  for 
recognizing  the  recovery  levels  for 
downUsting  or  deUsting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1553  et 
seq.],  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  pubUc  review  and 
comment  be  provided  during  recovery 
plan  development  The  Service  will 
consider  all  information  presented 
during  a  pubhc  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

This  draft  recovery  plan  revises  and 
updates  the  original  recovery  plan  for 
the  Tar  River  spiny  mussel  published  by 
the  Service  in  January  1987.  It  outUnes  a 
mechanism  that  provides  for  the 
recovery  and  potential  delisting  of  this 
federally  endangered  species.  The  Tar 
River  spiny  mussel  was  officially  listed 
as  an  endangered  species  on  July  29, 
1985.  primarily  because  of  habitat  and 
water  quality  degradation  resulting  from 
sedimentation  and  the  runoff  and 
discharge  of  municipal,  industrial  and 
agricultural  pollutants.  The  major 
objectives  of  the  plan  are  habitat 
protection,  reintroduction,  and  the 
preservation  of  genetic  material. 
Comments  and  information  provided 
during  this  review  will  be  used  in 
preparing  the  final  recovery  plan. 

Public  Comments  Solicited 
-  The  Service  solicits  wrritten  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  vsrill  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act  16 
U.S.C.  1533(f). 


Dated:  )uly  28. 1991. 
Richard  G.  Biggins, 
Acting  Field  Supervisor. 
[PR  Doc  91-18265  FHed  7-31-«l;  8:45  am] 
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National  Park  Service 

Draft  WUdland  Hre  Management  Plan 
and  Environmental  Assessment, 
Yellowstone  National  Park,  Wyoming 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability  of  draft 
plan  and  environmental  assessment 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  and 
National  Park  Service  (NFS)  regulations, 
a  Draft  Enviroiunental  Assessment  (EA) 
has  been  prepared  for  the  draft 
Wildland  Fire  Management  Plan. 

The  Draft  Environmental  Assessment 
presents  four  alternative  strategies  for 
managing  wildland  fires  in  Yellowstone 
National  Park.  These  alternatives 
include  a  proposal  and  a  no-action 
alternative.  Each  alternative  seeks  to 
protect  human  life,  developments,  and 
cultiural  resources,  and  to  perpetuate 
natural  resources  and  their  associated 
processes.  The  proposal  and  the 
alternatives  were  analyzed  for  their 
effects  on  natural  and  cultural  resources 
and  the  area's  social  and  economic 
fabric. 

The  proposal  would  manage  wildland 
fires  using  the  full  range  of  fire 
management  techniques:  suppression, 
management-ignited  prescribed  fire,  and 
prescribed  natural  fire.  Three  zones 
would  be  established  where  fires  woidd 
be  suppressed  or  permitted  based  upon 
their  threat  to  human  Ufe.  developments, 
and  cultural  resources.  Conditions  that 
determine  when,  where,  or  if  a  fire  is 
permitted  include  availability  of 
manpower,  equipment  and  funding, 
predicted  weather  conditions,  fuels,  and 
fuel  moisture  content 

The  no-action  alternative  would 
continue  the  full-suppression  actions 
now  in  place  throughout  the  paric. 
Alternative  B  would  use  suppression 
techniques  and  management-ignited 
prescribed  fire  only  to  manage  wildland 
fires.  Alternative  C  would  use 
suppression  techniques  and  prescribed 
natural  fire  only  to  manage  wildland 
fires.  In  Alternatives  B  and  C.  zones  and 
prescriptions  would  be  established,  as 
in  the  proposal,  to  determine  when, 
where,  how,  or  if  fires  would  be 
permitted. 

DATES:  Comments  on  the  draft  plan  and 
EA  should  be  sent  to  the 
Superintendent  Yellowstone  National 
Park.  P.O.  Box  168,  Yellowstone 


National  Park.  Wyoming  62190,  no  later 
than  August  30, 1991. 

ADDRESSES:  Copies  of  the  draft  plan  and 
EA  are  available  from  the 
Superintendent  Yellowstone  National 
Park.  P.O.  Box  168,  Yellowstone 
National  Park.  Wyoming  82190.  Copies 
are  also  available  for  review  in  the 
Office  of  Public  Affairs,  Room  155, 
National  Park  Service,  Rocky  Mountain 
Regional  Office.  12795  W.  Alameda 
Pkwy.,  Denver,  Colorado  80225. 

Dated:  July  19. 1991. 
Ben  L  Moffen. 

Acting  Regional  Dinctor,  Rocky  Mountain 
Region. 

(FR  Doc  91-18192  FUed  7-31-01: 8:45  am] 
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Pttoenix  Indian  School  Property, 
Arizona;  Sale  of  Land 

agency:  Department  of  the  Interior, 

National  Park  Service. 

ACTKNC  Notice  of  sale  of  land— Phoenix, 

Arizona. 

SUMMARY:  Notice  is  hereby  given  that 
the  Secretary  of  the  Interior  is  accepting 
sealed  bids  for  a  period  of  90  days  from 
the  pubUcation  of  this  notice  for  the 
purchase  of  a  71.84  acre  (more  or  less) 
tract  of  land  in  the  business  district  of 
Rioenix.  Arizona,  pursuant  to  title  IV  of 
the  Arizona-Idaho  Conservation  Act  of 
1988,  PubUc  Law  100-696  (the  Act). 

date:  Written  offers  must  be  received 
on  or  before  October  30, 1991. 

ADDRESSES:  For  information  concerning 
the  zoning  and  other  legal  requirements 
applicable  to  the  lands:  Name:  Frank 
Dolasinski:  Address;  City  of  Hioenix, 
Planning  Department  125  E. 
Washington.  Phoenix.  Arizona  85004: 
Telephone:  (602)  261-8792. 

For  bid  information  and  details  on  the 
sale:  Name:  P.  Daniel  Smith:  Address: 
General  Services  Administration.  Office 
of  the  Commissioner,  Federal  Property 
Resources  Service,  room  5241, 18th  and 
F  Streets  NW.,  Washington.  DC  20405; 
Telephone:  (202)  501-0210. 

To  submit  sealed  bids:  Name: 
Secretary  of  the  Interior  (Attention: 
Joseph  E.  Doddridge):  Address: 
Department  of  the  Interior.  Office  of  the 
Secretary.  Mail  Stop  3156-MIB,  1849  C 
Street  NW..  Washington,  DC  2024a 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  E.  Doddridge,  Department  of  the 
Interior,  Office  of  the  Secretary.  Mail 
Stop  3156-MIB.  1849  C  Street  NW., 
Washington.  DC  20240;  (202)  206-3928. 
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SUPPLEMENTARY  INFORMATION: 
Descriptioii  of  Land 

The  property  being  offered  is  a  71.84 
acre  portion  of  a  110.97  acre  tract  known 
as  the  Phoenix  Indian  School  Property. 
It  is  situated  in  the  Northeastern 
quadrant  of  the  intersection  at  Indian 
School  Road  and  Central  Avenue.  Under 
the  terms  of  the  sale,  the  purchaser  will 
acquire  that  portion  of  the  Hioenix 
Indian  School  Property  made  up  of  the 
entire  110.97  acre  parcel  minus  a  16  acre 
parcel  in  the  southeastern  comer  of  the 
property,  which  is  to  be  transferred  to 
the  Department  of  Veterans'  Affairs, 
three  parcels  totalling  3.13  acres  that  are 
road  rights-of-way  to  be  deeded  to  the 
city  of  Phoenix,  and  a  single  20  acre 
parcel  which  is  to  be  deeded  to  the  city 
of  Phoenix.  The  location  of  the  20  acre 
parcel  to  be  conveyed  to  the  city  of 
Phoenix  n;ay  be  determined  by  a  mutual 
agreemen'  between  the  purchaser  and 
the  City  a.  a  time  prior  to  closing. 
Absent  such  an  agreement,  the  City 
shall  acquire  the  20  northernmost  acres 
of  the  Phoenix  Indian  School  Property. 

Background 

The  offering  of  this  property  is  made 
pursuant  to  subsections  402(h)(2) 
through  402(h)(9)  of  title  IV  of  the  Act, 
which  ratified  and  established  legal 
terms  for  an  Exchange  Agreement 
among  the  United  States,  Collier 
Enterprises,  Collier  Development 
Corporation,  and  Barron  Collier 
Company  (known  collectively  as 
Collier),  dated  May  12. 198&  Under  the 
Exchange  Agreement  and  the  ratifying 
legislation.  Collier  was  given  an  option 
of  accepting  the  property  for  the  greater 
of  S80,000,000,  or  the  value  of  the 
property  as  established  by  an 
independent  appraisal  commissioned  by 
the  National  Park  Service,  and  based  on 
a  "specific  plan"  as  provided  in  the 
Planning  and  Development  Agreement 
between  the  city  of  Phoenix  and  Collier, 
dated  July  1, 1987,  as  amended  on 
December  21. 1988.  At  the  close  of  the  90 
day  bidding  process,  the  Secretary  of 
the  Interior  shall  have  15  days  to 
determine  among  all  bids  submitted  the 
one  that  constitutes  the  best  qualifying 
offer.  Once  the  best  qualifying  offer  has 
been  identified.  Collier  will  have  30 
days  in  which  to  determine  whether  it 
will  exercise  its  first  refusal  option  by 
making  a  binding  offer  to  purchase  the 
property  for  105  percent  of  the  best 
qualifying  offer.  U  Collier  does  not 
exercise  this  option  within  30  days,  the 
best  qualified  offer  will  be  accepted  by 
the  U.S.  government,  and  closing  will 
take  place  within  90  days.  Copies  of  the 
Exchange  Agreement  between  the 
United  States  and  Collier,  the  ratifying 


legislation  (title  IV  of  the  Arizona-Idaho 
Conservation  Act,  Public  Law  10O-696), 
and  the  Planning  and  Development 
Agreement  between  Collier  and  the  city 
of  Phoenix  are  available  to  potential 
bidders. 

Minimum  Bid 

Pursuant  to  subsection  402(h)(4)  of  the 
Act,  the  minimum  acceptable  price  for 
the  Phoenix  Exchange  Property  is 
$80,000,000  plus  an  amount  equal  to  the 
costs  determined  by  the  Secretary  of  the 
Interior  as  reimbursable  to  Collier  for  all 
expenses  associated  with  the  Exchange 
Agreement  as  defined  by  subsection 
402(i)(2)  of  Public  Law  100-696.  The 
costs  submitted  by  Collier  under  this 
provision  total  $4,063,681.  Therefore,  the 
minimum  acceptable  bid  is  $84,063,681, 
subject  to  an  audit  of  Collier's  costs 
being  conducted  by  the  Office  of 
Inspector  General,  U.S.  Department  of 
the  Interior.  Should  the  costs  claimed  by 
Collier  be  reduced  by  any  amount,  the 
minimum  acceptable  bid  for  the  Phoenix 
Exchange  Property  shall  be  reduced  by 
that  same  amount.  Notice  of  the  results 
of  the  Inspector  General's  audit  will  be 
published  in  the  Federal  Register  and  all 
parties  who  have  requested  bidding 
packages  will  be  directly  notified  of  the 
audit  results. 

Conditions  of  Sale 

In  order  to  be  considered  qualified,  an 
offer  must  be  for  an  amount  equal  to  or 
greater  than  the  minimum  acceptable 
bid  and  meet  the  terms  and  conditions 
prescribed  by  the  Act.  Among  those 
terms  and  conditions  are: 

1.  A  qualified  bid  must  include  an 
offer  to  the  United  States  to  purchase 
the  entire  I%oenix  Exchange  Property 
for  cash  in  a  single  transaction.  Such 
offer  must,  by  its  terms,  be  irrevocable 
for  a  period  of  at  least  120  days  from  the 
date  that  it  is  delivered  to  the  Secretary 
of  the  Interior  and  be  legally  binding  on 
the  offeror  upon  acceptance  of  the  offer 
by  the  United  States. 

2.  In  a  manner  consistent  with 
subsecUon  402(h)(3)(D)  of  the  Act,  a 
qualified  bid  must  also  include  an  offer 
to  the  United  States  to  enter  into  a  Trust 
Fund  Payment  Agreement  under  the 
terms  of  section  403  of  the  Act.  Such  a 
trust  fund  agreement  would  account  for 
that  portion  of  the  purchase  price  which 
is  equal  to  the  full  purchase  price  minus 
the  amount  of  the  proceeds  due  to 
Collier  for  the  purchase  of  the  Florida 
property  ($45,100,000)  plus  Collier's 
approved  costs.  Under  the  terms  of  the 
Act  at  some  time  prior  to  September  25, 
the  Secretary  of  the  Interior  shall  elect 
whether  this  portion  of  the  purchase 
price  shall  be  paid  in  a  lump  sum  or 


under  the  Trust  Fund  arrangement 
provided  in  the  Act.  When  a  fmal 
determination  on  this  issue  is  made  by 
the  Secretary  of  the  Interior,  a  notice  of 
such  determination  shall  be  published  in 
the  Federal  Register  and  all  parties  who 
have  requested  bid  packages  will  be 
directly  notified. 

3.  Under  the  terms  of  subsection 
402(h)(3)(E).  the  offer  must  contain 
evidence  that  the  offeror  has  made  an 
offer  to  the  city  of  Phoenix  to  enter  into 
the  Planning  and  Development 
Agreement.  By  its  terms  such  offer  to  the 
City  must  be  binding  if  approved  by  the 
Phoenix  City  Council 

4.  The  written  offer  must  contain  a 
provision  which  would  allow  for  access 
to  and  recovery  of  archeological  items 
by  the  Secretary  of  the  Interior  or  his 
contractor  within  a  reasonable  period  of 
time,  or  other  mutually  agreeable 
arrangements  made  with  the 
Department  of  the  Interior  to  recover 
and  curate  or  preserve  the  archeological 
remains  in  situ.  There  must  also  be 
expressed  in  the  offer  a  willingness  to 
negotiate  with  the  Department  of  the 
Interior  (in  consultation  with  the 
Arizona  State  Historic  Preservation 
Officer  and  the  Advisory  Council  on 
Historic  Preservation)  to  preserve  an 
Indian  War  Memorial  located  on  the 
property  in  place  or,  if  preservation  in 
place  is  not  deemed  prudent  and 
feasible,  to  relocate  the  Memorial  to  an 
appropriate  location. 

5.  The  written  offer  must  contain  full 
and  substantial  evidence  of  the  capacity 
of  the  offeror  to  enter  into  and  perform 
each  of  the  obligations  required  to  be 
taken  by  the  offeror,  including  a 
description  of  financing  arrangements  to 
be  undertaken  by  the  offeror  in  order  to 
perform  the  payment  obligation  of  the 
purchaser  upon  closing  of  the  purchase 
transaction.  The  rights  and  obligations 
of  a  purchaser  shall  be  comparable  in  all 
material  respects  to  the  rights  and 
obligations  of  Collier  under  the 
Exchange  Agreement,  except  as 
otherwise  provided  by  the  Act.  All 
financial  and  other  information  that  the 
offeror  considers  confidential  should  be 
so  marked  by  the  offeror.  Every  attempt 
will  be  made  to  preserve  the 
confidentiality  of  this  information, 
except  for  appropriate  review  by  the 
Department  of  the  Interior,  the  General 
Services  Administration,  the  General 
Accounting  Office,  and  the  Congress  of 
the  United  States. 

Deposit 

Each  bid  must  t>e  accompanied  by  a 
bid  deposit  in  the  amount  of  $4,000,000, 


which  will  be  in  the  form  of  a 
check,  cashier's  check,  or  pos 
order  payable  to  the  order  of: 
Department  of  the  Interior  or 
bidder)."  Such  deposit  shall  fa 
should  the  United  States  acct 
and  the  offeror  fail  to  meet  th 
obligations  under  the  terms  » 
the  offer. 


Closing  of  the  purchase  tra 
shall  take  place  within  90  da} 
acceptance  by  the  United  Sta 
best  qualifying  offer,  subject 
requirements  respecting  depo 
payment  under  subsection  40 
Act 


ActMty/Operator 

Santa  Fe  Intemational  Corporation, 

wen,  SEA  No.  N-387S. 
Ctwvron  USA,  one  exploratory  well. 
Southern  Natural  Gas  Compaify.  pi{ 

No.  OCS-Q  12720. 


Shell  Offshore  Inc.  32  development 

0703. 
Roberts  &  Buncii  Offshore,  Inc.  a 

SEA  No.  R-27ia 
Chevron  U.S>.  Inc..  structure  rema 

No.  ES/Sn  90-101. 
Forest  Off   Corporation,   structure  i 

SEA  Na  ES/Sfl  91-07S. 
Exxon  Conpany.  U.SA,  stnx:ture  i 

SEA  No.  ES/Sn  91-006. 
Mobil  Exploration  &  Producing  U.S.  h 

al  operatwns.  SEA  No.  ES/SR  91 -» 
Mobil  Exploration  &  Producing  U.S.  b 

al  operations.  SEA  No.  ES/SR  91-( 
Mobil  Exploration  &  Produ6r>g  U.S.  N 

al  operations,  SEA  No.  ES/SR  91-^ 
Chevron  U.SA,  structure  removal  0| 

ES/SR  91-10S,  91-1  IS.  91-12S 

and  91-15$. 
Shell  Offshore  Inc..  structure  rerno^ 

No.  ES/SR  91-011. 
OOECO  OH  and  Gas  Company,  stni 

ations,  SEA  No.  ES/SR  91-013. 
Mobil  Exploraiion  and  Producing  U.! 

moval  operations.  SEA  No.  ES/SR 
UNOCAL  Exploration  Corporation,  si 

erabons,  SEA  No  ES/SR  91-015. 
Chevron  U.SA,  structure  removal  c 

ES/SR  91-16S. 
UNOCAL  Exploration  Cofporatioa  st 

erations,  SEA  No.  ES/SR  91-016. 
Mobil  Exploratior^  S  Producing  U.S. 

ations,  SEA  No  ES/SR  91-1 7S. 
ARCO  Oil  and  Gas  Corrpany,  stru 

ations.  SEA  No.  ES/SR  91-18S. 
Sandefer  Offshore  Operatir>g  Compa 

al  operations.  SEA  No.  ES/SR  91- 
ARCO  Oil  and  Gas  Company,  strm 

ations.  SEA  No  ES/SR  91-19S. 
ARCO  Oil  artd  Gas  Company,  strut 

ations.  SEA  No.  ES/SR  91-20S. 
ARCO  Oil  and  Gas  Company,  stiu 

ations,  SEA  No.  ES/SR  91-21& 
UNOCAL  Exploration  Corporatioa  tl 

erations,  SEA  No.  ES/SR  91-22S. 
Shell  Offshore  Inc.,  structure  rwixyi 

No.  ES/SR  91 -23S. 
Energy  Development  Corporation,  tt 

erabons,  SEA  No.  ES/SR  91-024. 
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under  the  Trust  Fimd  arrangement 
provided  in  the  Act.  When  a  final 
determination  on  this  issue  is  made  by 
the  Secretary  of  the  Interior,  a  notice  of 
such  determination  shall  be  published  in 
the  Federal  Register  and  all  parties  who 
have  requested  bid  packages  will  be 
directly  notified. 

3.  Under  the  terms  of  subsection 
402(h)(3)(E),  the  offer  must  contain 
evidence  that  the  offeror  has  made  an 
offer  to  the  city  of  Phoenix  to  enter  into 
the  Planning  and  Development 
Agreement.  By  its  terms  such  offer  to  the 
City  must  be  binding  if  approved  by  the 
Phoenix  City  CounciL 

4.  The  written  offer  must  contain  a 
provision  which  would  allow  for  access 
to  and  recovery  of  archeological  items 
by  the  Secretary  of  the  Interior  or  his 
contractor  within  a  reasonable  period  of 
time,  or  other  mutually  agreeable 
arrangements  made  with  the 
Department  of  the  Interior  to  recover 
and  curate  or  preserve  the  archeological 
remains  in  situ.  There  must  also  be 
expressed  in  the  offer  a  willingness  to 
negotiate  with  the  Department  of  the 
Interior  (in  consultation  with  the 
Arizona  State  Historic  Preservation 
Officer  and  the  Advisory  Council  on 
Historic  Preservation)  to  preserve  an 
Indian  War  Memorial  located  on  the 
property  in  place  or,  if  preservation  in 
place  is  not  deemed  prudent  and 
feasible,  to  relocate  the  Memorial  to  an 
appropriate  location. 

5.  The  written  offer  must  contain  full 
and  substantial  evidence  of  the  capacity 
of  the  offeror  to  enter  into  and  perform 
each  of  the  obligations  required  to  be 
taken  by  the  offeror,  including  a 
description  of  financing  arrangements  to 
be  undertaken  by  the  offeror  in  order  to 
perform  the  payment  obligation  of  the 
purchaser  upon  closing  of  the  purchase 
transaction.  The  rights  and  obligations 
of  a  purchaser  shall  be  comparable  in  all 
material  respects  to  the  rights  and 
obligations  of  Collier  under  the 
Exchange  Agreement,  except  as 
otherwise  provided  by  the  Act.  All 
financial  and  other  information  that  the 
offeror  considers  confidential  should  be 
so  marked  by  the  offeror.  Every  attempt 
will  be  made  to  preserve  the 
confidentiality  of  this  information, 
except  for  appropriate  review  by  the 
Department  of  the  Interior,  the  General 
Services  Administration,  the  General 
Accounting  Office,  and  the  Congress  of 
the  United  States. 

Deposit 

Each  bid  must  t>e  accompanied  by  a 
bid  deposit  in  the  amount  of  $4,000,000, 


which  will  be  in  the  form  of  a  certified 
check,  cashier's  check,  or  postal  money 
order  payable  to  the  order  of:  The  U.S, 
Department  of  the  Interior  or  (name  of 
bidder)."  Such  deposit  shall  be  forfeited 
should  the  United  States  accept  the  offer 
and  the  offeror  fail  to  meet  the 
obligations  under  the  terms  set  forth  in 
the  offer. 

Closing 

Closing  of  the  purchase  transaction 
shall  take  place  within  90  days  after 
acceptance  by  the  United  States  of  the 
best  qualifying  offer,  subject  to  the 
requirements  respecting  deposit  of 
payment  under  subsection  402(i)  of  the 
Act 


Dated:  July  25. 1991. 
Mike  Hayden, ' 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  91-18191  Filed  7-31-91: 8:45  am] 
MLLMO  CODE  «10-70-M 

Minerals  Management  Service 

Environntental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Operations 
on  tt>e  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS) 

AQENCV:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  availability  of 
environmental  doamients  prepared  for 


OCS  mineral  proposals  on  the  Gulf  of 
Mexico  OCS. 

summary:  The  Minerals  Management    . 
Service  (MMS).  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NEPA). 
announces  the  availability  of  NEPA- 
related  Environmental  Assessments 
(EA's)  and  Findings  of  No  Significant 
Impact  (FONSI's),  prepared  by  the  MMS 
for  the  following  oil  and  gas  activities 
proposed  on  the  Gulf  of  Mexico  OCS. 
This  listing  includes  all  proposals  for 
which  the  FONSPs  were  prepared  by  the 
Gulf  of  Mexico  OCS  Region  in  the 
period  subsequent  to  publication  of  the 
preceding  notice. 


Activity/Operator 


Santa  Fe  Intemational  Corporation,  one  development 

«vefl.  SEA  No.  N-387S. 

Chevron  U  SA,  one  exploratory  well,  SEA  fto.  N-3912 

Southern  Natural  Gas  Company,  pipeline  activity.  SEA 

No.  OCS-Q  12720. 


Shen  Offshore  Ina.  32  devetopment  avells.  SEA  No  U- 
0703. 

Roberts  &  Bunch  Offshore.  Inc^  one  exploratory  weK, 
SEA  No.  R-2716. 

Chevron  USA.  Inc.,  structure  removal  operations,  SEA 
No  ES/SR  90-101. 

Forest  OH  Corporation,  structiira  removal  operations, 
SEA  No  ES/SR  91-07S. 

Exxon  Corrpany,  USA,  stnjcture  removal  operations, 
SEA  No.  ES/SR  91-006. 

Mot)il  Exploration  &  Producing  U.S.  hxi,  structure  remov- 
al operations,  SEA  No.  ES/SR  91-OeS. 

Mobil  Exploration  &  Producing  U.S.  Inc.,  structure  rertxjv- 
al  operatxxis,  SEA  No.  ES/SR  91-09S. 

Mot)4l  ExploratKm  &  Producir>g  U.S.  kic,  structure  remov- 
al operations,  SEA  No.  ES/SR  91-010. 

Chevron  U.SA.,  structure  removal  operatiorts,  SEA  Nos. 
ES/SR  91-10S.  91-1  IS.  9I-12S.  91-13S.  91-14S, 
and9l-1SS. 

Shell  Offshord  Inc.,  structure  removal  operations,  SEA 
No.  ES/SR  91-011. 

OOECO  OH  and  Gas  Company,  structure  removal  oper- 
ations, SEA  No.  ES/SR  91-013. 

Mobil  Exploration  and  Produang  U.S.  Iria,  structure  re- 
moval operatioos.  SEA  No.  ES/SR  91-014. 

UNOCAL  Exploration  Corporation,  structure  removal  op- 
erations. SEA  No  ES/SR  91-015. 

Chevron  U.8.A,  structure  removal  operatlorw,  SEA  No. 
ES/SR  91-16S. 

UNOCAL  Exploration  Corporation,  structure  removal  op- 
erations, SEA  No.  ES/SR  91-016. 

Mobil  Exploration  &  Producir>g  U.S.  Inc.,  removal  oper- 
ations. SEA  No.  ES/SR  91-1 7S. 

ARCO  Oil  and  Gas  Company,  structure  removal  oper- 
ations. SEA  No.  ES/SR  91-18S. 

Sandefer  Offshore  Operating  Company,  structure  renxM- 
al  operations.  SEA  No.  ES/SR  91-19A 

ARCO  Oil  and  Gas  Company,  structure  removal  oper- 
ations, SEA  No  ES/SR  91-19S. 

ARCO  Oil  and  Gas  Corrtpany,  structure  removal  oper- 
ations. SEA  No.  ES/SR  91-20S. 

ARCO  Oil  and  Gas  Company,  structure  removal  oper- 
ations, SEA  No  ES/SR  91-21& 

UNOCAL  Exploration  Corporation,  structure  removal  op- 
erations, SEA  No.  ES/SR  91-22S. 

Shell  Oftstiore  Inc..  structure  removal  operations,  SEA 
No  ES/SR  91 -23S. 

Energy  Development  Corporation,  structure  ra«noval  op- 
erabons,  SEA  No.  ES/SR  91-024. 


Location 


High  Island  Area.  East  Additioa  South  Extension.  Block  A-373.  Lease  OCS-Q  7367,  tOS 

miles  southeast  of  ttw  nearest  coastline  in  Texas. 

Destin  Dome  Area.  Block  97,  Lease  OCS-G  8338.  29  miles  south  of  Florida  ooasttne 

Mlssisstppi  Caryon  Area:  Blocks  397.  353,  309,  310,  and  266:  Grand  Isle  Area.  Block 

80;  West  Delta  Area.  Block  137,  136.  135.  120,  121,  116,  tOI,  102.  91.  90,  75,  76,  61, 

60,  47,  48,  27,  and  26:  Lease  OCS-G  12720,  3  mites  south  of  the  nearest  coastline  In 

Louisiana. 
Garden  Banks  Area:  Blocks  427,  471,  426.  and  470:  Leases  OCS-G  7493.  7498.  8241. 

and  6248:  119  mites  southwest  of  the  nearest  landfill  n  Terrebonne  Parisfv  Louiaianft, 
High  Island  Area.  East  Additxm,  South  Extension.  Bkxk  A-353,  Lease  OCS-Q  7362, 110 

riMles  soutt>east  of  ttw  nearest  coastline  on  Galveston  Island.  Texas. 
VermHion  Area,  Block  241,  Lease  OCS-Q  3132.  65  mites  south  of  Vermilion  Parish, 

Louisiana. 
Eugene  Island  Area.  Block  3C9,  Lease  OCS-G  0997,  78  rmlee  south  of  St  Mary  Parish. 

Louniana. 
West  Cameron  Area.  South  Addition,  Btock  616,  Lease  OCS-Q  2558, 115  miles  south  ol 

Cameron  Parish,  Louisiana. 
Matagorda  Island  Area.  Block  664,  Lease  OCS-Q  3463,  10  miles  south  of  Calhoun 

County,  Texas. 
Vemiilkxi  Area.  Block  326.  Lese  OCS-G  4428,  97  miles  south  of  Vermrtion  Parish. 

Louisiana. 
West  Cameron  Area.  Block  101,  Lease  OCS  0246,  13  miles  south  of  Cameron  Parish. 

Louisiarw. 
VemWhon  Area:  Blocks  250.  155,  and  261:  Leases  OCS-G  1149,  287Z  and  3328;  East 

Cameron  Area.  Block  280,  Lease  OCS-G  2049:  and  High  Island  Area.  Btock  A-2ei, 

Lease  OCS-G  3377;  69  mites  south  of  Vermdion  Pansh.  Louiwana. 
High  Island  Area.  Block  135.  Lease  OCS  0741,  30  miles  south  of  Jefferson  County, 

Texas. 
Ship  Shoal  Area.  Block  114,  Lease  OCS  064.  15  tnlaa  aoutti  o(  Tarrabonne  Parish. 

Louis«na. 
West  Cameron  Area.  Btock  110,  Lease  OCS  061.  20  mles  south  of  Cameron  Pal18^ 

Louisiana. 
High  Island  Area.  East  Addition,  South  Extensioa  Lease  OCS-Q  2733.  102  miles  south 

of  Cameron  Pansh.  Louisiana. 
Main  Pass  Area.  South  and  East  Addition  Block  160.  Lease  OCS-Q  5245.  20  milw  east 

of  Breton  National  Wikllife  Refuge  and  iViioemess  Area. 
Eugene  Island  Area.  Bkick  32.  Lease  OCS  0196.  12  miles  south  of  St  Mary  P•ria^ 

Louisiar\a. 
High  Island  Area.  Block  A-83,  Lease  OCS-Q  7300,  44  miles  southeast  stnictura  of 

Galveston  County.  Texas. 
Main  Pass  Area.  Block  175.  Lease  OCS-Q  6753,  65  miles  east  of  St  Barnard  Pansh. 

Louisiana. 
East  Cameron  Area.  Bkx:k  129,  Lease  OCS-Q  3534,  36  miles  south  of  Cameron  Part8^ 

Louisiana. 
Main  Pass  Area.  Bk>ck  245,  Lease  OCS-Q  6826,  65  miles  west  of  Plaqueminea  Paria^ 

Louisiana. 
Main  Pass  Area,  Block  128,  Lease  OCS-G  4009,  17  miles  northeast  of  St  Bernard 

Parish.  Louisiana. 
Main  Pass  Area.  Bk)ck  263,  Lease  OCS-Q  6829,  65  miles  west  of  PlaquemirMa  Pariah, 

Louisiana. 
High  Island  Area.  South  Addition.  Block  A-494.  Laaaa  OCS-Q  3244,  88  n«lles  southant 

of  Galvestoa  Texas. 
East  Cameron  Area,  Block  240,  Lease  OCS-Q  4101.  90  miles  aoulh  of  Cameron  Pariah, 

Main  Pass  Area.  Bk)ck  96.  Lease  OCS-Q  5243,  13  miles  east  of  St  Barnard  Parish, 
Louisiarta. 


01/29/91 

12/28/90 
03/14/^1 


04/26/91 
06/21/91 
02/05/91 
02/05/91 
03/05/91 
02/11/91 
02/06/91 
02/21/91 
03/19/91 

02/26/91 

02/01/91 

04/05/91 

02/20/91 

03/27/91 

02/06/91 

04/W/91 

04/4/91 

06/11/91 

04/5/91 

04/12/91 

04/11/91 

04/26/91 

04/30/91 

03/13/91 
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Activity/Operator 


StieM  Offshore  Inc.,  structure  removai  operations,  SEA 
Na  ES/SH  91-24a 

Shell  Offshore  \nc,  structure  removai  operations,  SEA 
t4o.  ES/Sn  91-258. 

Dianwnd  Shamrock  Offshore,  structure  renwval  oper- 
ations, SEA  No.  ES/Sfl  91-026. 

Chevron  U.SA  Ire.  structure  removat  operations,  SEA 
^k).  ES/SR  91-27S. 

Ctievron  USA.  Irxx,  structure  removal  operations,  SEA 
No.  ES/SR  91-029. 

Chevron  U.SA  Inc.  structure  removal  operationa,  SEA 
No.  ES/SR  91-030. 

Under  0»  Comparry,  structure  removal  operations,  SEA 
No.  ES/SR  91-031. 

Kerr-McGee  Corporation,  structure  removal  operations, 
SEA  No.  ES/SR  91-034. 

Kerr-McGee  Corporation,  structure  rerrvjval  operations, 
SEA  Nc.  ES/SR  91-035. 

Kerr-McGee  Corporatiorv  structure  removal  operations. 
SEA  No.  ES/SR  91-040/041. 

Kerr-McGee  Corporation,  structure  removal  operations, 
SEA  No.  ES/SR  91-04^ 

NERCO  Oil  &  Gas  Inc..  structure  removal  operations, 
SEA  No.  ES/SR  91-043. 

Quintana  Petroleum  Corporation,  sfructure  removal  oper- 
ations, SEA  No.  ES/SR  91-051. 

Mobil  Explcralion  A  Producing,  structure  ferrwval  oper- 
ations, SEA  Nos.  ES/SH  91-052/063/054/055. 

Energy  Devetopmert  Corporation,  structure  removal  op- 
erationa, SEA  No.  ES/SR  91-056. 

Chevron  USA.  Inc.,  structure  removal  operations,  SEA 
No.  ES/SR  91-057. 

Shell  Offshore  Inc.,  structure  rernoval  operations,  SEA 
No.  ES/SR  91-063. 


Location 


Ship  Shoal  Area,  BkxM  259.  Lease  OCS-G  5044,  SO  miles  south  of  Terrebonne  Pwiah, 

Louisiarw. 
VermiHon  Area,  Block  223,  Lease  OCS-G  5426,  66  miles  south  of  Vermilion  Parish, 

Louisiana. 
West  Cameron  Area.  Block  192,  Lease  OCS-G  4757.  25  miles  sooth  of  Camerori  Parish, 

Louisiana. 
South  Timballer  Area,  Block  36.  Lease  OCS-G  2624,  10  miles  south  of  Terrebonne 

Parish,  Louisiana. 
South  Timbalier  Area.  Btocfc  177,  Lease  OCS-G  1260.  42  miles  south  of  Lafourche 

Parish,  Louisiana. 
Matagorda  Island  Area.  Bkxk  712.  Lease  OCS-G  4550.  25  miles  southeast  of  Aransas 

County,  Texas. 
Main  Pass  Area.  Stock  57.  Lease  OCS-G  10895,  10  miles  west  of  Lafourche  Parish, 

Louisiana. 
Ship  Shoal  Area,  Btock  33,  Lease  OCS  0336,  15  miles  south  of  Cameron  Parish, 

Louisiana. 
Ship  Shoal  Area.  Bkx*  29.  Lease  OCS  0345,  6  miles  south  of  Terrebonne  Parish, 

Louisiar^. 
West  Cameron  Area.  Block  543,  Lease  OCS-G  2010,  105  miles  south  of  Cameron 

Parish,  Louisiana 
East  Cameron  Area.  Btock  34,  Lease  OCS-G  2865,  8  miles  south  of  Cameron  Parish, 

Louisiana 
High  Island  Area,  South  Addition,  Lease  OCS-G  4578,  72  miles  southeast  of  Gatveston 

County.  Texas. 
Ship  Shoal  Area,  Btock  15,  Lease  OCS-G  3411,  4  miles  sooth  of  Terrebonne  Parish, 

Louisiana. 
Eugene  Isiand  Area,  Blocks  128,  125.  120.  and  119;  Leases  OCS  053.  051.  050.  and 

049;  50  mites  south  of  St.  Mary  Parish.  Louiskana. 
Eugene  Island  Area,  Btock  46,  Lease  OCS-G  4222,  15  miles  south  of  SL  Mary  Pariah, 

Louisiana. 
Brazos  Area.  Block  A-17.  Lease  OCS-G  2658,  41  miles  south  of  Brazoria  County,  Texas.. 

West  Delta  Area.  Block  122,  Lease  OCS-G  1104,  20  miles  southwest  of  Plaquemines 
Parish,  Louisiana. 


Date 


05/07/91 
04/26/01 
03/13/91 
06/11/91 
03/26/91 
05/23/81 
03/29/81 
05/01/01 
04/05/91 
05/20/81 
05/30/91 
06/24/91 
06/14/91 
06/07/91 
05/02/91 
05/20/91 
06/11/01 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FONSI'* 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  M\iS  office  in  the  Gulf  of  Mexico 
OCS  Region. 

FOR  FURTHER  INFORMATION  CONTACT: 
Public  Information  Unit.  Information 
Services  Section.  Gulf  of  Mexico  OCS 
Region,  Minerals  Management  Service. 
1201  Elmwood  Park  Boulevard.  New 
Orleans,  Louisiana  70123-2394, 
Telephone  (504)  73&-2519. 
SUPPLEMCNTARV  INFORMATION:  The 
MMS  prepares  EA's  and  FONSI's  for 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  and  structure 
removals  on  the  Gulf  of  Mexico  OCS. 
The  EA's  examine  the  potential 
environmental  ejects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
section  102{2){C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 


human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  notice  constitutes  the  public 
notice  of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

Dated:  luly  23. 1991. 
I-  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

[PR  Doa  91-18249  FUed  7-31-91;  8:45  am] 
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Request  for  Comments  on  th« 
Proposed  Comprehensive  Outer 
Continental  SheH  (OCS)  Natural  Gas 
and  on  Resource  Management 
Program  for  1992-1997 

agency:  Minerals  Management  Service 
(MMS).  Department  of  the  Interior. 
summary:  Comments  are  requested  on 
the  second  of  tliree  proposals  for  a  new 
program  for  the  period  mid-1992  through 
mid-1997.  The  new  program  will 
succeed  the  ciurent  one,  which  covers 
the  period  July  1987  through  June  1992. 

Statutorily  required  steps  in  the 
program  development  process  following 
this  notice  include  the  development  of  a 
Proposed  Final  Program  and  a  Final 
Program.  A  draft  Environmental  Impact 
Statement  (EIS)  is  being  issued  along 
with  the  Proposed  Program.  A  final  EIS 


will  also  be  prepared.  Comments 
siibmitted  in  response  to  this  notice  will 
be  considered  in  preparing  the  Proposed 
Final  Program  and  the  final  EIS, 

DATES:  Comments  and  information  must 
be  received  on  or  before  October  30. 
1991.  Commenters  are  strongly  advised 
to  submit  their  comments  by  lihe  due 
date.  Comments  received  after  that  date 
may  not  receive  full  consideration. 

ADDRESSES:  Comments  and  information 
should  be  mailed  to:  Director,  Minerals 
Management  Service  (MS-4013).  1849  C 
Street.  NW..  Washington.  DC  20240. 
Hand  deliveries  to  the  Department  of 
the  Interior  may  be  made  at  1849  C 
Street.  NW..  room  2525,  Washington, 
DC  Envelopes  or  packages  should  be 
marked  "Comments  on  the 
Comprehensive  OCS  Program."  If  any 
privileged  or  proprietary  information 
which  the  respondent  wishes  to  be 
treated  as  confidential  is  submitted,  the 
envelope  should  be  marked  "Contains 
Confidential  Information."  Under 
section  18(c)(1)  of  the  OCS  Lands  Act 
any  suggestions  from  the  executive  of 
any  affected  local  government  in  an 
affected  State  should  also  be  submitted 
to  the  Governor  of  such  State. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  on  the  development  of 
the  new  comprehensive  program, 
telephone  Paul  Stang  or  Tim  Redding. 
Branch  of  Program  Development  and 


Wanning,  at  (202)  208-3072.  Cop 
available  of  an  announcement  c 
entitted  "Summary  and  Dedsioi 
compilation  of  the  underlying  ai 
entitled  "Decision  Documents." 
of  availability  of  the  draft  EIS  p 
for  this  program  will  appear  in  I 
August  2. 1981.  issue  of  the  Fedi 
Register.  For  copies  of  block-sp 
maps  and  documents  describin) 
proposed  comprehensive  progrt 
telephone  orders  can  be  placed 
calling  Jan  Arbegast  at  the  abo^ 
number. 

SUPPLEMENTARY  MFORMATION: 

Comments  are  requested  from  ! 
local  governments,  other  intere 
individuals  and  groups,  the  oil  i 
industry,  and  Federal  agencies 
in  preparing  a  Comprehensive  ( 
Natural  Gas  and  Oil  Resource 
Management  Program  to  cover 
period  mid-19g2  to  mid-1987. 

Development  of  the  compreh 
program  enables  the  Federal 
Government,  affected  States  ar 
localities,  other  interested  parti 
industry  to  plan  for  coordinatic 
concerning  OCS  oil  and  gas  ad 

The  program  preparation  pro 
follow  all  the  analytic  and  proc 
steps  set  out  in  section  18  of  th< 
Lands  Act  As  part  of  this  proc 
consideration  will  continue  to  I 
to  new  approaches  to  the  OCS 
with  the  aim  of  reaching  conse 
well  as  obtaining  a  proper  bale 
between  the  potential  benefits 

The  preparation  of  the  EIS  ai 
with  the  new  program  will  be  i 
accordance  with  section  102(2) 
National  Environmental  Policy 
(NEPA).  As  part  of  the  NEPA  p 
initiated  in  July  1980,  comment 
in  response  to  this  notice  will  I 
considered  in  the  preparation  ( 

The  Proposed  Comprehensive 

Based  upoo  consideration  of 
factors  in  section  18  of  the  OCI 
Act  the  Secretary's  decision  o 
Proposed  Program  affirms,  in  li 
the  decision  made  for  the  Draf 
Proposed  Program.  Notable  fet 
which  distinguish  the  Proposec 
fiiim  the  February  aimouncemi 
inchide: 

•  Sixty-two  blocks  have  bee 
removed  from  further  leasing 
consideration.  Fifty  blocks  wit 
Wallops  Island  Flight  Clearant 
off  the  coast  of  Virginia  have  t 
removed  for  safety  reasons  at 
request  of  the  National  Aeroni 
Space  Administration.  An  add 
adjacent  blocks  have  been  ren 
because,  if  considered  alone,  t 
would  have  Uttle  exploration  i 
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locatton 


259.  Lease  OCS-G  5044.  50  miles  aouth  of  Terrebonne  Pwiah. 

223,  Lease  OCS-G  5426.  66  miles  south  of  Vermilion  Parish. 

xk  192.  Lease  OCS-G  4757.  25  miles  south  of  Cameron  Partsti, 

Block  36.  Lease  OCS-G  2624,  10  miles  south  of  Terrebonne 

9toc*i  177.  Lease  OCS-Q  1260.  42  miles  south  of  Lafourctw 

Bhxk  712.  Lease  OCS-G  4550.  25  miles  southeast  of  Aransas 

57,  Lease  OCS-G  10895,  10  miles  west  of  Lafourche  Parish, 

«  33.  Lease  OCS  0336,  15  miles  south  of  Cameron  ParWi, 

1  29.  Lease  OCS  0345,  6  miles  south  of  Terrebonne  Parish, 

tock  543.  Lease  OCS-G  2010.  105  miles  south  of  Cameron 

K*  34,  Lease  OCS-G  2865,  8  miles  south  of  Cameron  Parish, 

Addition,  Lease  OCS-G  4578,  72  mites  southeast  of  Galveston 

15,  Lease  OCS-G  3411,  4  miles  sooth  of  Terrebonne  Parish, 

>cks  128.  125.  120.  and  119;  Leases  OCS  053.  051.  050,  and 
St.  Mary  Parish.  Louiskana. 
ck  46,  Lease  OCS-G  4222,  15  miles  south  of  SL  Mary  Parish, 

.  Lease  OCS-G  2658,  41  miles  south  of  Brazoria  County,  Texas.. 

122,  Lease  OCS-^  1104.  20  miles  southwest  of  Plaquemines 


Date 


05/07/91 
04/26/91 
03/13/91 
06/11/91 
03/26/91 
05/29/91 
03/29/91 
05/01/81 
04/05/91 
05/20/91 
05/30/01 
06/24/91 
06/14/91 
06/07/91 
05/02/91 
05/20/91 
06/11/91 
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will  also  be  prepared.  Comments 
siibmitted  in  response  to  this  notice  will 
be  considered  in  preparing  the  Proposed 
Final  Program  and  the  final  EIS, 

DATES:  Comments  and  information  must 
be  received  on  or  before  October  30, 
1991.  Commenters  are  strongly  advised 
to  submit  their  comments  by  the  due 
date.  Comments  received  after  that  date 
may  not  receive  full  consideration. 

ADDRESSES:  Comments  and  information 
should  be  mailed  to:  Director,  Minerals 
Management  Service  (MS-4013),  1849  C 
Street.  NW.,  Washington.  DC  20240. 
Hand  deliveries  to  the  Department  of 
the  Interior  may  be  made  at  1849  C 
Street,  NW.,  room  2525,  Washington, 
DC  Envelopes  or  packages  should  be 
marked  "Comments  on  the 
Comprehensive  OCS  Program."  If  any 
privileged  or  proprietary  information 
which  the  respondent  wishes  to  be 
treated  as  confidential  is  submitted,  the 
envelope  should  be  marked  "Contains 
Confidential  Information."  Under 
section  18(c)(1)  of  the  OCS  Lands  Act. 
any  suggestions  from  the  executive  of 
any  affected  local  government  in  an 
affected  State  should  also  be  submitted 
to  the  Governor  of  such  State. 

FOM  nmTHER  INFOmiATK>N  CONTACT: 

For  information  on  the  development  of 
the  new  comprehensive  program, 
telephone  Paul  Stang  or  Tim  Redding, 
Branch  of  Program  Development  and 


Wanning,  at  (202)  206-3072.  Copies  are 
availab^  of  an  announcement  docuBirat 
entitted  "Summary  and  Decision"  and  a 
compilation  of  the  underlying  cmalyses. 
entitled  "Decision  Documents."  A  notice 
of  availability  of  the  draft  EIS  prepared 
for  this  program  will  appear  in  the 
August  2, 1981.  issue  of  the  Federal 
Register.  For  copies  of  block-specific 
maps  and  documents  describing  the 
proposed  comprehensive  program, 
telephone  orders  can  be  placed  by 
calling  Jan  Arbegast  at  the  above 
number. 

SUPPLEIHENTAIIV  IMFCmMATtON: 

Comments  are  requested  from  Slates, 
local  govemaients,  other  interested 
individuals  and  groups,  the  oil  and  gas 
industry,  and  Federal  agencies  to  assist 
in  preparing  a  Comprehensive  OCS 
Natural  Gas  and  Oil  Resource 
Management  Program  to  cover  the 
period  mid-19g2  to  mid-1987. 

Development  of  the  comprehensive 
program  enables  the  Federal 
Government,  affected  States  and 
localities,  other  interested  parties,  and 
industry  to  plan  for  coordination 
concerning  OCS  oil  and  gas  activities. 

The  program  preparation  process  will 
follow  all  the  analytic  and  procedural 
steps  set  out  in  section  18  of  the  OCS 
Lands  Act  As  part  of  this  process, 
consideration  will  continue  to  be  given 
to  new  approaches  to  the  OCS  program, 
with  the  aim  of  reaching  consensus  as 
well  as  obtaining  a  proper  balance 
between  the  potential  benefits  and  risks. 

The  preparation  of  the  EIS  associated 
with  the  new  program  will  be  in 
accordance  with  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA).  As  part  of  the  NEPA  process 
initiateid  in  July  1980,  comments  received 
in  response  to  this  notice  will  be 
considered  in  the  preparation  of  the  EIS. 

The  Proposed  Comprehensive  Program 

Based  upoD  consideration  of  relevant 
factors  in  section  18  of  the  OCS  Lands 
Act,  the  Secretary's  decision  on  the 
Proposed  Program  affirms,  in  large  part, 
the  decision  made  for  the  Draft 
Proposed  Program.  Notable  features 
which  distinguish  the  Proposed  Program 
irom  the  February  annoimcement 
inchide: 

•  Sixty-two  blocks  have  been 
removed  from  further  leasing 
consideration.  Fifty  blocks  within  the 
Wallops  Island  Flight  Clearance  Zone 
off  the  coast  of  Virginia  have  been 
removed  for  safety  reasons  at  the 
request  of  the  National  Aeronautics  and 
Space  Administration.  An  additional  12 
adjacent  blocks  have  been  removed 
because,  if  considered  alone,  they  likely 
would  have  littie  exploration  interest. 


•  In  response  to  comments  or  the 
Draft  Proposed  Program,  a  more  detailed 
description  of  the  new  Area  Evaluation 
and  Decision  Process  is  piYJvided  which 
includes  information  on  the  criteria  that 
will  be  used  in  the  decision  process. 

•  Also  in  response  to  comments,  new 
options  have  been  developed  and  are 
presented  for  comment  in  the 
companion  Decision  Documents. 

•  Among  the  new  options:  Slow  the 
pace  of  leasing,  establish  coastal 
buffers,  and  exclude  certain  sensitive 
biological  features. 

•  New  analyses  evaluate  the  social 
benefits  and  costs  associated  with  the 
program  options,  assess  the  potential  of 
alternative  energy  sources  to  replace 
natural  gas  and  oil  production  from  the 
OCS,  atid  estimate  the  relative 
enviromnaital  sensitivity  of  the  various 
planning  areas. 

•  Pursuant  to  NEPA  a  draft  EIS  has 
been  prepared  for  comment  and  public 
hearings.  This  presents  an  opportimity 
to  comment  on  the  results  of  die 
environmental  analyses  conducted  for 
the  Proposed  Program  and  for  the 
program  alternatives  imder 
consideration. 

Maps  1-4  depict  all  26  OCS  planning 
areas  and  the  portions  of  planning  areas 
included  for  the  consideration  of  leasing. 
Map  5  shows  the  location  of  the  62 
blocks  mentioned  above. 

The  Proposed  Program  continues  the 
new,  comprehensive,  long-term 
approach  to  OCS  management  and 
planning  as  described  below. 

I.  Comprehensive  Program  Approach 

A  key  element  of  the  new  program  is 
the  consideration  of  the  full  range  of 
integrated  OCS  program  elements 
including  geologic  and  environmental 
studies  to  provide  a  basis  for 
consideration  of  areas  for  leasing  as 
well  as  research  and  development  and 
regulatory  activities  to  support  safe  and 
clean  operations.  The  new 
comprehensive  approach  divides  the 
OCS  into  26  planning  areas  and  places 
them  in  the  following  3  categories  of 
activities: 

Category  1 

Plan  for  geologic  and  environmental 
studies  and  consider  for  leasing  in  1992- 
1997.  The  term  consider  for  leasing 
means  that  consultations  and  analyses 
tmder  NEPA  and  the  OCS  Lands  Act  are 
planned,  and  not  necessarily  that  all  or 
even  part  of  the  area  analyzed  wiD  be 
offered  for  lease.  While  leasing  would 
be  considered  in  15  areas,  the  proposal 
provides  for  up  to  23  sales  in  12  of  those 
areas.  (This  contrasts  with  39  sales  in  21 
areas  in  the  1987  Program.)  The  number 
of  areas  under  consideration  for  leasing 


will  be  narrowed  Aovra  from  15  to  12  in 
the  foUowmg  way:  One  sale  will  be 
considered  for  either  Hope  Basin  or  St 
George  Basin;  and  one  sale  will  be 
considered  for  Navaria  Basin,  or  Norton 
Basin,  or  St  Matthew-Hall.  (See 
Question  4  below.) 

Category! 

Consider  for  MMS  geologic  and 
environmental  studies  but  no  teasing 
(this  category  includes  those  areas 
which  President  Bush's  announcement  of 
June  26, 1990,  stated  would  not  have 
leasing  before  (he  year  TXXXi]. 

Category  3 

No  leasing  and  no  MMS  studies 
related  to  program  decisions. 

Table  1  categorizes  the  26  planning 
areas  and  Indicates  the  tentative  timhig 
of  proptjsed  lease  sales  in  Category  1 
areas. 

Provisions  concerning  operations  wiH 
be  effective  in  tirose  planning  areas 
where  operations  are  permitted  tmder 
the  OCS  Lands  Act  Tentative  plant 
concerning  operations,  as  well  as 
geologic  and  environmental  studies, 
included  as  part  of  this  proposed 
comprehensive  program  appear  in  the 
"Decision  Documents"  available  by 
calling  the  above  telephone  number. 

Under  this  approach,  some  plamring 
areas  are  designated  for  consideration 
of  further  study  rather  than 
consideration  of  leasing  in  the  period 
1992-1997.  Such  studies  would  provide 
an  improved  basis  for  decisionmaking 
concerning  that  area  in  the  period 
beyond  1997. 

IL  New  Approach  to  the  Considerathm 
of  Areas  for  Leasing 

The  proposed  comprehensive  program 

provides  for  a  new  approach  to  the 

consideration  of  oil  and  gas  leasing  in 

die  OCS: 

— ^Tailoring  the  program  for  the  different 
characteristics  of  eech  region  and 
planning  area: 

—Being  more  selecti\'e,  giving  priority  to 
the  areas  with  oil  and  gas  potential 
and  avoiding  areas  wtere  the  risks  of 
developoient  are  too  9«at 

— Limiting  the  size  of  the  Area 
Identification  in  some  areas,  where 
appropriate  to  the  geology  and 
environmental  concerns  (Mid-  end 
South  Atiantic  (250  blocks):  Eastern 
Gulf  of  Mexico  (200  blocks):  and 
Southern  California  (87  blocks)): 

— Uainf  a  new  Area  EvaluatK»  and 
Decision  Process  (AEDP)  for  the 
consideration  of  leasing,  heightening 
attention  to  the  adequacy  of 
information  and  the  resolution  of 
conflicts;  and 
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— Responding  with  sensitivity  to  the 
concerns  of  residents  of  areas  affected 
by  oH'shore  development. 

The  Area  Evaluation  and  Decision 
Process 

The  AEDP  is  an  integral  part  of  the 
new  approach  to  the  OCS  program.  It 
provides  a  framework  for  the  activities 
which  precede  the  decision  of  whether 
and  under  what  conditions  to  hold  an 
individual  OCS  oil  and  gas  lease  sale. 
These  activities  include  coordination 
and  consultation,  information 
determination,  environmental  study, 
resource  evaluation,  and  solicitation  and 
review  of  comments  under  the  OCS 
Lands  Act  and  NEPA. 

An  expanded  description  pf  the  AEDP 
was  prepared  for  the  Proposed  Program 
in  response  to  comments  received  by 
MMS  concerning  the  Draft  Proposed 
Program  issued  in  February  1991.  A 
detailed  discussion  of  the  AEDP  is 
presented  in  the  Summary  and  Decision 
which  is  available  by  calling  the  above 
telephone  number. 

III.  Assurance  of  Fair  Market  Value 

The  current  two-phased  bid  adequacy 
review  process  will  be  retained,  with  the 
basic  minimum  bid  level  proposed  at  $25 
per  acre,  subject  to  sale-by-sale 
reconsideration. 

Information  Requested 

— All  Parties 

The  MMS  requests  the  comments  of 
all  parties  on  the  proposed 
comprehensive  program  as  described 
above.  Information  and  criteria  which 
support  comments  are  also  requested  to 
assist  MMS  in  its  deliberations. 

Comments  are  solicited  on  all 
elements  of  the  Proposed  Program:  the 
configuration  of  planning  area 
boundaries;  areas  included  for 
consideration  for  leasing;  the  frequency 
of  sales  proposed  for  consideration  in  a 
planning  area;  the  AEDP,  provisions  to 
assure  the  receipt  of  fair  market  value; 
designation  of  geologic  and 
environmental  study  areas;  and 
provisions  to  assure  continued  safe 
operations. 

Parties  requesting  the  inclusion  of  one 
or  more  portions  of  the  OCS  for  the 
consideration  of  leasing  in  the  new  5- 
year  program  should  also  indicate 
where  leasing  consideration  should  not 
or  need  not  be  pursued. 

Parties  requesting  the  exclusion  of  one 


or  more  portions  of  the  OCS  from 
consideration  for  leasing  in  the  new  5- 
year  program  should  also  indicate 
where  consideration  for  leasing  should 
be  pursued. 

Respondents  are  urged  to  illustrate 
their  written  comments  by  marking  up 
block-specific  maps  of  areas  to  be 
considered  for  leasing.  These  maps  have 
been  prepared  for  the  15  planning  areas 
in  which  leasing  consideration  is 
indicated  as  part  of  the  Proposed 
Program.  Copies  of  these  maps  can  be 
obtained  by  calling  the  telephone 
number  indicated  above  under  "For 
Further  Information  Contact" 

Comments  also  are  sought  on  the 
following: 

(1]  The  analyses  presented  in  the 
detailed  decision  documents,  in 
particular. 

(a)  Core  analyses;  and 

(b)  Sensitivity  analyses  which  show 
the  implications  of  different 
assumptions — including  the  proposed 
sensitivity  analysis  for  social  costs, 
which  will  examine  the  implications  of 
very  large  oil  spills,  nonuse  values,  and 
other  issues.  With  respect  to  oil  spills, 
the  sensitivity  analysis  will  include  a 
range  of  potential  damages  for 
infrequent,  very  large  oil  spills. 

(2)  Ways  to  help  build  consensus 
concerning  OCS  issues — in  particular, 
what  consultation  mechanism  is  best  for 
each  region? 

(3)  The  proposed  new  AEDP. 
specifically: 

(a)  The  proposed  timing  of  issuance  of 
the  proposed  Notice  of  Sale  and  draft 

ms; 

(b)  The  proposed  procedure  for 
preparing  a  lease  sale  consistency 
determination  pursuant  to  the  Coastal 
Zone  Management  Reauthorization  Act 
of  1990; 

(c)  The  criteria  proposed  for 
determining  the  adequacy  of  information 
for  program  decisions;  and 

(d)  Whether  the  proposed  Request  for 
Interest  step  could  be  eliminated  and  its 
function  met  sufficiently  by  the  Call  for 
Information  and  Nominations  step. 

(4)  Concerning  the  two  Bering  Sea 
groupings  of  planning  areas  (Hope/St. 
George  and  Norton/Navarin/St. 
Matthew-Hall)  being  considered  for  one 
lease  sale  each  as  explained  above, 
should  the  selection  of  one  planning 
area  within  each  group  take  place  at  the 


Proposed  Final  Program  stage  or  should 
the  decision  be  made  following  a 
Request  for  Interest  and  Comments 
under  the  AEDP? 

(5]  For  the  two  Bering  Sea  groupings, 
indicate  which  planning  area  in  each 
group  would  be  preferred  if  a  decision 
were  to  be  made  to  select  only  one  area 
in  each  group  at  the  Proposed  Final 
Program  stage  under  section  18. 
— Additional  Information  Requested 
from  the  Oil  and  Gas  Industry 

In  addition  to  the  information 
requested  above,  oil  and  gas  industry 
respondents  are  requested,  as  they  were 
for  the  February  1991  draft  proposal,  to 
provide  information  which  could  be 
used  to  identify  the  areas  most  likely  to 
contain  natural  gas  and  oil 
accumulations  of  sufficient  size  and 
number  to  warrant  leasing,  exploration, 
and  commercial  development  activities 
under  current  and  foreseeable 
technological  and  economic  conditions. 
It  should  be  emphasized  that 
information  from  industry  will  be 
considered  along  with  comments  on 
possible  environmental  effects  and  the 
results  of  various  envirormiental  and 
other  cost  and  economic  analyses  to 
determine  the  size,  timing,  and  location 
of  areas  which  may  be  considered  for 
leasing  in  the  5-year  program.  All 
requested  information  should  be  based 
on  estimates  of  resources  expected  to  be 
unleased  as  of  mid-1992. 

(1)  Rank  each  whole  planning  area 
from  1  to  26.  The  ranking  should  reflect 
a  combination  of  resource  assessment 
and  interest  in  leasing,  exploration,  and 
development. 

(2)  For  the  15  planning  areas  where 
the  Proposed  Program  provides  for  the 
consideration  of  leasing,  provide  a 
ranking  from  1  to  14  (rank  Mid-  and 
South  Atlantic  as  a  unit).  The  ranking 
should  reflect  interest  in  the 
development  of  natural  gas  and  oil 
resources.  This  ranking  should  take  into 
account  only  those  portions  of  the 
planning  areas  included  for  the 
consideration  of  leasing. 

Confidential  treatment  of  privileged  or 
proprietary  information  is  authorized 
under  section  18(g)  of  the  OCS  Lands 
Act.  In  order  that  only  privileged  or 
proprietary  information  be  treated  as 
confidential,  it  should  be  submitted 
separately  and  marked  as  confidential. 
Privileged  or  proprietary  information 


that  is  labeled  confidential  wil 
treated  as  confidential  from  thi 
receipt  by  MMS  until  5  years  a 
approval  of  the  new  OCS  prog 
However,  simmaries  of  such 
information  submitted  to  MMS 
names  of  respondents  submitti 
comments  not  containing  such 
information  will  not  be  treated 
confidential  information.  As  m 
above,  if  any  privileged  or  pro 
information  which  the  responc 
wishes  to  be  treated  as  confid 
attached  to  comments,  the  env 
should  be  narked  "Contains 
Confidential  Information." 

Dated:  July  29. 1991. 
S.  Scott  Sew«Il. 
Director,  Miaerals  Management  S 
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Proposed  Final  Program  stage  or  should 
the  decision  be  made  following  a 
Request  for  Interest  and  Comments 
under  the  AEDP? 

(5]  For  the  two  Bering  Sea  groupings, 
indicate  which  planning  area  in  each 
group  would  be  preferred  if  a  decision 
were  to  be  made  to  select  only  one  area 
in  each  group  at  the  Proposed  Final 
Program  stage  under  section  18. 
— Additional  Information  Requested 
from  the  Oil  and  Gas  Industry 

In  addition  to  the  information 
requested  above,  oil  and  gas  industry 
respondents  are  requested,  as  they  were 
for  the  February  1991  draft  proposal,  to 
provide  information  which  could  be 
used  to  identify  the  areas  most  likely  to 
contain  natural  gas  and  oil 
accumulations  of  sufficient  size  and 
number  to  warrant  leasing,  exploration, 
and  commercial  development  activities 
under  current  and  foreseeable 
technological  and  economic  conditions. 
It  should  be  emphasized  that 
information  from  industry  will  be 
considered  along  with  comments  on 
possible  environmental  effects  and  the 
results  of  various  environmental  and 
other  cost  and  economic  analyses  to 
determine  the  size,  timing,  and  location 
of  areas  which  may  be  considered  for 
leasing  in  the  5-year  program.  All 
requested  information  should  be  based 
on  estimates  of  resources  expected  to  be 
unleased  as  of  mid-1992. 

(1)  Rank  each  whole  planning  area 
from  1  to  26.  The  ranking  should  reflect 
a  combination  of  resource  assessment 
and  interest  in  leasing,  exploration,  and 
development 

(2)  For  the  15  planning  areas  where 
the  Proposed  Program  provides  for  the 
consideration  of  leasing,  provide  a 
ranking  from  1  to  14  (rank  Mid-  and 
South  Atlantic  as  a  unit).  The  ranking 
should  reflect  interest  in  the 
development  of  natural  gas  and  oil 
resources.  This  ranking  should  take  into 
account  only  those  portions  of  the 
planning  areas  included  for  the 
consideration  of  leasing. 

Confidential  treatment  of  privileged  or 
proprietary  information  is  authorized 
under  section  18(g)  of  the  OCS  Lands 
Act.  In  order  that  only  privileged  or 
proprietary  information  be  treated  as 
confidential,  it  should  be  submitted 
separately  and  marked  as  confidential. 
Privileged  or  proprietary  information 


that  is  labeled  confidential  will  be 
treated  as  confidential  from  the  time  of 
receipt  by  MMS  until  5  years  after  final 
approval  of  the  new  OCS  program. 
However,  simnwries  of  such 
information  submitted  to  MMS.  die 
names  of  respondents  submitting  it,  and 
comments  not  containing  such 
information  will  not  be  treated  as 
confidential  information.  As  noted 
above,  if  any  privileged  or  proprietary 
information  which  the  respondent 
wishes  to  be  treated  as  confidential  is 
attached  to  comments,  the  envelope 
should  be  marked  "Contains 
Confidential  Information." 

Dated:  luly  29. 1991. 
S.  Scott  Sewall, 

Director,  Miaerals  Management  Serrice. 

WLUNQ  COM  431»-lfHMI 
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Map  1.  Atlantic  Region 
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Map  5.  Mid-Atlantic-62  Blocks  Removed  from  Leasing  Consideration 
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Table  1  —Proposed  Acnvrrv  by  OCS 
Region  and  Planning  Area  1992-1997 


Region  and  planning 


Alaska  Region: 
Gulf  of  Alaska 

-yataim 

-Middleton  Island— 

Kodak 

Cook  Inlet 

Shunwgin .- _ 

Aleutian  Arc 

North  Aleutian  Basin. 

Bowers  Basin 

Aleot«n  Basin 

Norton  Basin  or 
Navarin  Bas»>  or 
St  Matthew-Hat. 
Hop€  Basin  or  St. 
George  Basm. 
Chukchi  Sea 


Beaufort  Sea.. 


Atlantic  Region: 

North  Atlantk: 

Mki- Atlantic  and 
South  Atlantic 

Straits  ol  Ftorida. 

Gulf  of  Mexkx>: 

Eastern  QuN 

—North  of  26* 

-South  of  26* 

Certlral  GuR — __ 

Western  GuK 

Pacific  Regiorx; 
Southern  Caltfomia ... 

Central  CaMomia. 

Northern  QaWorrM... 
WashinglorvOregon - 


Consider 

leasing* 


Vee. 
Yes.. 
Ym. 
Yes. 
Yw. 


Ya«- 

Yes. 
Yes. 
Yes.. 


Ym- 

Yet.. 

Yet. 


Yea- 

Ye«- 
Yea.. 

Yea.. 
Yes. 
Yes.. 
Yea.. 
Yes.. 
Yes. 


Late  1995. 


MkJ1994. 


Mid  1906. 


Mid  1995. 

Mid  1994,  Mid 

1997 
Late  1993, 

Late  1996 


Late  1004,  Md 
1897. 


LaietOOS. 
Early  1907. 

AnnualV 
(E««V)- 
Armuaiy  (Mid). 

Mid  1998. 


*Actuel  dotes  <iGp9fxi  upon  the  outeorr»e  of 
Area  Evakjation  and  Decision  Process. 

[FR  Doc.  91-18349  Filed  7-»-«l:  0:45  am] 
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(DES  91-201 

Outer  Continental  Shetf;  AvaHabHity  of 
ttie  Draft  Environmental  Impact 
Statement  for  the  Proposed 
Comprehensive  Outer  Continental 
Shelf  Natural  Gas  and  OH  Resource 
Management  Program  for  1992-1997 

The  Minerals  Management  Service 
has  prepared  a  draft  Environmental 
Impact  Statement  (EIS]  relating  to  the 
Proposed  Comprehensive  Outer 
Continental  Shelf  Natural  Gas  and  Oil 
Resource  Management  Program  for 
1992-1997  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969. 

Information  on  the  availability  of  the 
draft  EIS  can  be  obtained  from:  Regional 
Director,  Alaska  Region.  Minerals 
Management  Service,  949  East  36th 
Avenue,  Anchorage,  Alaska  99508-4302, 
telephone  (907)  271-8010;  Regional 
Director,  Atlantic  Region,  Minerals 
Management  Service,  suite  1109.  381 


Elden  Street,  Hemdon,  Virginia  22070- 
4817,  telephone  (703)  787-1113;  Regional 
Director,  Gulf  of  Mexict)  Region. 
Minerals  Management  Service,  1201 
Elmwood  Park  Boulevard.  New  Orleans, 
Louisiana  70123-2394,  telephone  (504) 
736-0557;  Regional  Director,  Pacific 
Region,  Minerals  Management  Service, 
770  Paseo  Camarillo,  Camarillo, 
California  93010,  telephone  (805)  389- 
7502;  and  Chief,  Environmental  Projects 
Coordination  Branch,  Minerals 
Management  Service,  381  Elden  Street, 
MS  4320,  Hemdon,  Virginia  22070-4817. 
telephone  (703)  787-1674. 

Copies  of  the  draft  EIS  will  be 

available  for  review  in  public  libraries 
located  throughout  the  coastal  States. 
Information  regarding  the  locations  of 
libraries  where  copies  of  the  draft  EIS 
will  be  available  may  be  obtained  from 
the  offices  Usted  above. 

In  accordance  with  30  CFR  25e.2(b), 
public  hearings  relating  to  the  Proposed 
Comprehensive  Outer  Continental  Shelf 
Natural  Gas  and  Oil  Resource 
Management  Program  for  1992-1997  are 
tentatively  scheduled  for  the  period  of 
September  9-20, 1991,  for  the  purpose  of 
receiving  comments  relating  to  the 
adequacy  of  the  draft  EIS.  The  tentative 
locations  of  the  hearings  are  as  followK 
Anchorage,  Alaska;  Santa  Maria, 
California;  Houston.  Texas;  New 
Orleans,  Louisiana;  Gulfport, 
Mississippi;  Mobile.  Alabama;  Gulf 
Breeze,  Florida;  and  Wilmington,  North 
Carolina.  The  exact  dates,  times,  and 
locations  of  the  hearings  will  be 
announced  by  Fedeia)  Register  Notice  in 
the  near  future. 

Comments  resulting  from  reviews  of 
the  draft  EIS  and  written  materials 
prepared  as  part  of  testimony  at  the 
public  hearings  will  be  accepted  until 
October  29. 1991.  All  comments  should 
be  mailed  to  the  Director,  Minerals 
Management  Service.  381  Elden  Street, 
MS  4320.  Hemdon,  Virginia  22070-4817. 
Attention:  Debra  I^urvis.  Hand  deliveries 
to  the  Department  of  the  Interior  may  be 
made  to  Room  423a  1849  C  Street,  NW„ 
Washington,  DC  20240.  Envelopes  or 
packages  should  be  marked 
"Comprehensive  Program  draft  EIS." 

After  the  public  hearing  testimony  and 
written  comments  on  the  draft  EIS  have 
been  reviewed  and  analyzed,  a  fmal  EiS 
will  be  prepared. 

The  comment  period  for  the  draft  EIS 

for  the  Proposed  Comprehensive  Outer 
Continental  Shelf  Natural  Gas  and  Oil 
Resource  Management  Program  for 
1992-1997  closes  October  29, 1991. 


Dated:  fuly  »•  1991. 
T.  Gerabofer, 

Associate  Director  for  Offshore  Minerals 

Management 

Approved: 

looadkaB  P.  Deoaon, 

Director,  Office  of  Enn'ronmmtot  Affairs. 
[FR  Doc  91-1M25  Piled  7-31-«:  8:45  amj 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Extension  of  Comment  Period  on  Draft 
Environmental  Impact  Statement 

AOENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

action:  Notice  of  the  Extension  of  the 
Comment  Period  on  a  Draft 
Environmental  Impact  Statement 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  of  the 
United  States  Department  of  the  Interior 
is  extending  the  public  comment  period 
on  the  Draft  Envirormiental  Impact 
Statement  OSM-ElS-29  for  the  Proposed 
Revision  to  the  Permanent  Program 
Regulations  implementing  section  522(6) 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  The  conrment 
period  is  beiitg  extended  to  coincide 
with  the  comment  period  for  a  proposed 
revision  to  the  permanent  program 
regulations  addressing  the  dpfmition  of 
valid  existing  rights  recently  published 
in  the  Federal  Register. 

dates:  The  comment  period  on  the  Draft 
Environmental  Impact  Statement  is 
extended  tmtil  5  p.m.  Eastern  time  on 
September  16, 1991. 

ADDRESSES:  Copies  of  the  Draft 
Environmental  Impact  Statement  may 
be  obtained  by  contacting  the  Branch  of 
Environmental  and  Economic  Analysis, 
Office  of  Surface  Minmg,  1951 
Constitution  Avenue,  NW.,  room  5415-L. 
Washington,  DC  2024a  telephone  (202) 
343-1476  or  (FTS)  343-1476. 

Written  comments  may  be  hand 
delivered  to  the  Office  of  Surface 
Mining,  Administrative  Record,  room 
5131, 1100  L  St.  NW.,  Washington,  DC; 
or  mailed  to  the  Office  of  Surface 
Mining,  Administrative  Record,  room 
5131-L,  1951  Constitution  Avenue,  NW., 
Washington.  DC  2024a 

FOR  FURTHER  INFORMATION  COMTACT 

Andrew  DeVifo,  Branch  of 
Environmental  and  Economic  Analysis, 
Office  of  Surface  Mining.  1951 
Constitution  Avenue.  NW.,  room  S415-L. 
Washington.  DC  20240;  telephone  (202] 
343-5150  or  (FTS)  343-515a 
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SUPPLEMENTARY  INFORMATION:  On  April 
19, 1991  (56  FR  16111),  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSM)  published  a  notice 
of  availability  of  the  Draft 
Environmental  Impact  Statement  OSM- 
EIS-29  PEIS)  for  a  proposed  revision  to 
the  permanent  program  regulations 
implementing  section  522(e)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  30  U.S.C.  1201  et 
seq.  On  June  6, 1991  (56  FR  26144)  OSM 
extended  the  public  comment  period  on 
the  DEIS  until  August  5, 1991.  OSM  is 
again  extending  the  public  comment 
period  80  that  it  will  coincide  with  the 
comment  period  for  the  proposed 
revision  to  the  permanent  program 
regulations  published  in  the  Federal 
Register  on  July  18. 1991  (56  FR  33152). 
The  proposed  revision  to  the  permanent 
program  regulations  addresses  the  issue 
of  valid  existing  rights  (VER)  found 
under  section  522(e)  of  SMCRA. 

Section  522(e)  of  SMCRA  prohibits, 
subject  to  VER.  surface  coal  mining 
operations  on  lands  within  units  of  the 
National  Park  System;  the  National 
Wildlife  Refuge  System;  the  National 
System  of  Trails;  the  National 
Wilderness  Preservation  System;  the 
Wild  and  Scenic  Rivers  System, 
including  study  rivers  designated  under 
section  5(a)  of  the  Wild  and  Scenic 
Rivers  Act;  and  National  Recreation 
Areas  designated  by  act  of  Congress.  In 
addition,  surface  coal  mining  operations 
for  which  it  has  not  been  determined 
that  the  owner  has  VER  are  prohibited 
(with  certain  exceptions)  if  they  will 
adversely  affect  places  listed  on  the 
National  Register  of  Historic  Places  or 
any  publicly  owned  park  or  if  they  are 
within  a  National  Forest  Such 
operations  also  are  prohibited  within 
100  feet  of  cemeteries  and  public  roads 
and  within  300  feet  of  occupied 
dwellings.  pubUc  buildings,  schools, 
churches,  and  public  parks. 

The  DEIS  describes  the  environmental 
impacts  that  might  result  from  amending 
the  permanent  program  regulations  at  30 
CFR  part  761  that  concern  VER.  The 
regulatory  options  for  the  VER 
rulemaking  are  presented  as  alternatives 
in  the  DEIS  which  considers  the 
aunulative  and  site-speciflc  ejects  on 
the  quality  of  the  human  environment 
that  might  occur  as  a  result  of  coal 
mining  under  the  various  alternatives. 

The  DEIS  also  describes  the 
environmental  impacts  that  would  result 
from  amending  regulations  that  address 
the  application  of  the  prohibitions  of 
section  522(e)  of  SMCRA  to  the 
subsidence  effects  of  underground  coal 
mining.  Commenters  should  be  aware 
that  since  the  issuance  of  the  DEIS,  the 


issue  of  whether  and  to  what  degree 
subsidence  is  covered  by  the  mining 
prohibitions  set  forth  in  section  552(e)  of 
SMCRA,  has  been  resolved.  See  the 
notice  of  inquiry  pubUshed  on  July  18. 
1991  (56  FR  33170). 

Dated:  July  21. 1991. 
Brent  Wahlquiat. 

Reclamation  and  Regulatory  Policy. 
[FR  Doc  91-18311  Filed  7-31-01;  MS  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-167;  Sut>-No.  1098X] 

Consolidated  Rail  Corporatloiv— 
Abandonment  Exemption — In 
Baltimore,  MD 

ConsoUdated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  Subpart  F— 
Exempt  Abandonments  to  abandon  its 
approximately  0.16-mile  line  of  railroad 
between  valuation  station  25-|-80±, 
near  N.  Haven  Street  and  valuation 
station  34-f-50±.  near  E.  Monument 
Stieet  (Loney's  Lane  Yard),  in  Baltimore. 
MD. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  K  Co. — 
Abandonment — Goshen,  380 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  August 
31, 1991  (uidess  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues.' 


formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2).*  and  ti-ail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  August  12, 
1991.'  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  August 
21. 1991,  with:  Office  of  the  Secretary. 
Case  Control  Branch.  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  S. 
Natalini.  Room  1138,  Six  Penn  Center 
Plaza,  Philadelphia.  PA  19103-2959. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  evironmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  August  6, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219.  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief.  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  July  25, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sldnay  L  Strickland,  Jr^ 
Secretary. 
[FR  Doc  91. 18246  Filed  7-31-91;  8:45  am] 
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'  A  ttay  will  be  routinely  inued  by  the 
CoininiMion  in  those  proceeding!  where  an 
infonned  dedtlon  of  ravironnieatal  iMuet  (whether 


raiaed  by  •  party  or  by  the  Section  of  Energy  aad 
Enviroiunent  in  iti  independent  invetti^tion) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Service  Rail Une$.  5  ICCJd  377  (1998).  An  entity 
(eeking  a  (tay  involving  environmental  concerr*  it 
encouraged  to  file  It*  requeit  a*  loon  ai  poaaible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  l>efora  the  effective  date  of  thia 
exemptioa 

•  See  Exempt  of  Rail  Abandonment — Offer$  of 
Finan.  Aasiat.  4  LC.C.2d  164  (1087). 

*  The  Commisaloa  will  accept  a  late-Piled  trail  ua« 
statement  so  long  as  It  retains  Jurisdiction  to  do  so. 


DEPARTMENT  OF  JUSTICI 

Lodging  of  Conswit  D«cr« 
to  tiM  Comprohonaiv*  Em 
Responss,  Componsstlon, 
Act 

In  accordance  with  Depa 
policy,  28  CFR  50.7.  and  sec 
of  CERCLA,  42  U.S.C.  9622( 
hereby  given  that  on  July  1( 
proposed  Consent  Decree  ii 
States  V.  Allied-Signal,  Inc. 
Action  No.  01-406-LON.  Wi 
with  the  United  States  Dist 
the  District  of  Delaware.  Tl 
Decree  requires  defendants 
$210.00  in  response  costs  in 
United  States  at  the  Tyboul 
Landfill  Superfund  Site  in  ^ 
County,  Delaware. 

The  Department  of  Justic 
for  a  period  of  thirty  (30)  d{ 
date  of  publication  commei 
the  proposed  Consent  Deer 
Comments  should  be  addre 
Assistant  Attorney  Genera: 
Environment  and  Natural  F 
Division.  U.S.  Department  ( 
Washington.  DC  20530,  and 
to  United  States  v.  AJ/ied-S 
al.,  do;  Ref.  90-7-1-143. 

The  proposed  Consent  D 
examined  at  the  Office  of  tl 
States  Attorney.  844  King  S 
Wilmington,  Delaware  \9K 
the  Corwenf  Decree  may  al 
examined  at  the  Environme 
Enforcement  Section  Dociu 
601  Pennsylvania  Avenue  I 
Washington,  DC  20004  (202 
copy  of  the  proposed  conse 
may  be  obtained  in  person 
from  the  Environmental  En 
Section  Document  Center.  I 
Pennsylvania  Avenue,  NW 
Washington.  DC  20004.  In  r 
copy,  please  enclose  a  chec 
amount  of  $4.25  (25  cents  p 
reproduction  cost)  payable 
Treasurer  of  the  United  Sta 
Batiy  M.  Hartman, 
Acting  A.tsi slant  Attorney  Gen 
Environment  and  Natural  Rest 
[FR  Doc.  91-18180  Filed  7-31-( 
BNJJMQ  oooe  ««i«-ot-« 


Lodging  of  Consent  Ordei 
ttte  Comprsttansivc  Envtn 
Rsspons*,  CoRipsnsation 
Act 

In  accordance  with  42  U. 
and  with  Departmental  pol 
50.7,  notice  is  hereby  given 
proposed  consent  order  in 
v.  BASF'Jnmont  Corporotk 
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formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  August  12, 
1991.'  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  August 
21, 1991,  with:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  S. 
Natalini,  Room  1138,  Six  Penn  Center 
Plaza,  Philadelphia,  PA  19103-2959. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  evironmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  August  6, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  July  25. 1991. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sldnay  L  Strickland.  Jr., 
Secretary. 
(PR  Doc.  91. 18246  Filed  7-31-01;  8:45  am] 
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raited  by  a  party  or  by  the  Section  of  Energy  aad 
Environment  in  it«  independent  invetti^tioo) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemptioa  See  Exemption  ofOut-of- 
Service  Rail  Line*.  S  I.CCJd  377  (1998).  An  enUty 
•eeking  a  itay  involving  environmental  concerr  a  ia 
encouraged  to  file  Its  requeit  ai  toon  ai  poaaible  in 
order  to  permit  thia  Committion  to  review  and  act 
on  the  request  t>efore  the  effective  date  of  thia 
exemptioa 

•  See  Exempt  of  Rail  Alxindonaient — Offen  of 
FifKin.  AasiaL.  4  LCC.2d  164  (1987). 

*  The  Commitaion  will  accept  a  late-filed  trail  use 
statement  so  long  as  It  retaiiu  Jurisdiction  to  do  to. 


DEPARTMENT  OF  JUSTICE 

Lodging  of  ConMnt  D«crM  Pursuant 
to  tiM  Comprahanaiv*  Envtronmantal 
Responsa,  Companaation,  and  LUMttty 
Act 

In  accordance  with  Department 
policy.  28  CFR  50.7,  and  section  122(d)(2) 
of  CERCLA.  42  U.S.C.  9622(d)  notice  Is 
hereby  given  that  on  )u)y  19, 1991,  a 
proposed  Consent  Decree  in  United 
States  V.  Allied-Signal,  Inc.,  et  al.  Civil 
Action  No.  91-406-LON,  wat  lodged 
with  the  United  States  District  Court  for 
the  District  of  Delaware.  The  Consent 
Decree  requires  defendants  to  pay 
$210.00  in  response  costs  incurred  by  the 
United  States  at  the  Tybouts  Comer 
Landfill  Superfund  Site  in  New  Castle 
County,  Delaware. 

The  Department  of  ]u8bce  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice, 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Allied-Signal,  Ina,  et 
al.,  DOJ  Ref  90-7-1-143. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  844  King  Street, 
Wilmington,  Delaware  19601.  Copies  of 
the  Con.senf  Decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Docimient  Center. 
601  Pennsylvania  Avenue  Building  NW., 
Washington,  DC  20004  (202-347-2072).  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
fit)m  the  Environmental  Enforcement 
Section  Document  Center,  601 
Pennsylvania  Avenue,  NW.,  Box  1087, 
Washington,  DC  20004.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $4.25  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Batiy  M.  Hartman, 

Acting  A.isistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  91-18180  Filed  7-31-91  8:45  am] 
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l.«dging  of  Conaant  Ordar  Pursuant  to 
ttta  Comprahanalva  Envtronmantal 
Rssponsa,  Companaation  and  UabiMy 
Act 

In  accordance  with  42  U.&C.  9622(i) 
and  with  Departmental  policy,  28  CFK. 
50.7,  notice  is  hereby  given  that  a 
proposed  consent  order  in  United  States 
V.  BASF'Jnmont  Corporation,  et  aL  Civil 


Actioo  Na  91-40320,  has  been  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Michigan  on  )oly 

18, 1991.  The  proposed  consent  order 
concerns  cleanup  of  a  hazardous  waste 
site  at  the  Metamora  Landfill  in  Lapeer 
County,  Michigan,  by  the  thirty-five 
defendants.  The  proposed  consent 
decree  requires,  inter  alia,  incineration 
of  drummed  waste  and  highly 
contaminated  soils,  installation  of  a 
groundwater  monitoring  and  treatment 
system,  remediation  of  residual  soil 
contamination,  and  construction  of  a 
cap  over  the  landfill  The  United  States 
Environmental  Protection  Agency  ("U.S. 
EPA")  will  publish  an  explanation  of 
significant  differences,  pursuant  to  42 
U.S.C.  9617(c),  explaining  that  the 
proposed  consent  decree  permits 
defendants  the  option  of  incinerating  the 
waste  and  contaminated  soils  at  an  on- 
site  incinerator,  under  a  plan  to  be 
approved  by  U.S.  EPA.  or  at  an  off-site 
incinerator.  The  Record  of  Decision  of 
September  30. 1966,  has  selected  off-site 
incineration. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  die 
date  of  this  publication  comments 
relating  to  the  proposed  consent  order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  BASF-Inmont 
Corporation,  et  al.,  D.J.  Ref.  90-11-3-289. 

The  proposed  consent  order  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Michigan.  206  Federal  Building.  600 
Church  Street.  Flint,  Michigan  48502.  at 
the  Office  of  Regional  Counsel  United 
States  Environmental  Protection 
Agency,  Region  V,  111  West  Jackson 
Street,  Chicago,  Illinois  60604.  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  NW..  Box  1097,  Washington,  DC 
20004.  (202)  347-2072.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Dociunent  Center.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$13.00  (25  cents  per  page  reproduction 
costs)  payable  to  the  Consent  Decree 
Library. 

Bairy  M.  Hartman, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  DiviskML 

[FR  Doc.  91-18181  Filed  7-31-91;  8:45  am] 
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In  accordance  with  Departmental 
pohcy,  28  CJSL  50.7.  and  section  122(d) 
and  (i)  of  CERCLA.  42  M&C  9e22(d) 
and  (i),  notice  is  hereby  given  that  on 
July  22, 1991.  a  consent  decree  in  United 
States  V.  BP  America.  Inc.,  et  aU  Civil 
Action  No.  91-409,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Delaware. 

The  complaint  filed  by  the  United 
States  at  the  time  of  lodging  the  consent 
decree,  alleges,  under  sections  106  and 
107  of  CERCLA,  42  U.S.C  9606  and  9607, 
that  defendants  BP  America.  Inc^  The 
Budd  Company,  Champlain  Cable 
Corporation.  Chrysler  Corporation.  Day 
International  Corpora  boo.  EJ.  duPcnt  de 
Nemours  &  Co..  Inc.  General  Motors 
Corporation.  Hercules  iocorporated,  ICI 
Americas,  Inc.,  Motor  Wheel 
Corporation.  New  Castle  County, 
Delaware.  SCA  Services,  Inc.,  Standard 
Chlohoe  of  Delaware,  Inc^  StauHer 
Chemical  Co..  Waste  Management  of 
Delaware,  Inc.,  Westvaco  Corporation, 
and  Wilmington  Chemical  Corporation 
(the  "Settlors")  are  liable  for  an 
injunction,  damages  resulting  from 
injury,  destmction.  or  loss  of  natural 
resources,  and  response  costs  incurred 
by  the  United  States  in  response  to  the 
release  or  threat  of  release  of  hazardous 
substances  at  the  Army  Creek 
Superfond  Site  located  in  New  Castle 
County.  Delaware  (the  Site").  The 
complaint  further  states  that  all 
defendants,  except  the  County.  SCA  and 
WMDI,  arranged  for  the  transport  to  and 
disposal  of  hazardous  substances  at  the 
Site,  and  that  SCA  and  WMDI  selected 
the  Site  and  transpwted  to  and  di^>osed 
of  hazardous  substances  at  the  Site.  The 
complaint  also  alleges  that  the  County 
was  the  owner  and  operator  of  the  Site. 

-  In  the  complaint,  the  United  States,  on 
behalf  of  the  Enxironmental  Protection 
Agency,  sought  a  judgment  against  the 
defendants  jointly  and  severally  for 
implementation  of  the  remedies  selected 
in  EPA's  Records  of  Decision  ("ROD"! 
dated  September  30, 1988  and  June  29, 
1990,  which  provide  for  a  surface  cap 
and  gas  venting  system,  and  a  system 
for  pumping,  treating  and  monitoring 
contaminated  groundwater, 
reimbursement  of  $1.4  million  in  past 
response  costs  under  section  107(a)  of 
CERCLA.  42  U.S.C.  9607(a);  and  a 
determination  under  Section  113(g)(2)  of 
CERCLA.  42  U.S.C  9613(g)(2).  that  any 
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finding  of  liability  would  be  binding  in 
any  subsequent  action  for  furtiier 
response  costs.  In  addition,  the  United 
States,  on  behalf  of  the  Secretary  of 
Commerce  and  the  Secretary  of  Interior, 
sought  damages  totalling  $1.1  miUion 
resulting  from  injury,  destruction,  or  loss 
of  natural  resources.  The  State  of 
Delaware,  which  is  a  party  to  the 
consent  decree,  has  filed  a  separate 
complainL 

In  the  consent  decree,  the  Settlors 
have  agreed,  inter  alia,  to  implement  the 
remedies  selected  in  the  RODs  dated 
September  30. 1988  and  June  29, 199a  at 
a  total  cost  of  approximately  $25  million. 
They  have  also  agreed  to  pay  $1  million 
in  past  costs  to  the  Hazardous 
Substances  Trust  Fund;  pay  costs  of 
oversight  and  operation  and 
maintenance;  and  pay  damages  of 
$800,000  for  injuries  to  natural  resources. 
The  Settlors'  agreement  to  conduct  the 
remedial  action  is  conditioned  upon  the 
United  States'  agreement,  pursuant  to 
section  122(b)(1)  of  CERCLA,  42  U.S.C. 
9e22(b)(l),  to  reimburse  the  Settlors  up 
to  10%  of  the  cost  of  the  surface  remedy, 
not  to  exceed  $2  million,  and  up  to  40% 
of  the  cost  of  the  groundwater  remedy, 
not  to  exceed  $1,976  million. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  2053a  and  should  refer 
to  United  States  v.  BP  America.  Inc.,  et 
ai,  DOJ  Ref.  No.  90-11-2^11.  The 
proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  District  of  Delaware,  J. 
Caleb  Boggs  Federal  Building,  844  King 
Street,  room  5110,  Wilmington. 
Delaware.  Copies  of  the  consent  decree 
may  also  be  examined  and  obtained  by 
mail  at  the  Environmental  Enforcement 
Section  Document  Center.  1333  F  Street 
NW..  suite  eoa  Washington.  DC  20044 
(202-347-7829).  When  requesting  a  copy 
of  the  consent  decree  by  mail,  please 
enclose  a  check  in  the  amount  of  $125 
(twenty-five  cents  per  page  reproduction 
costs]  payable  to  the  "Consent  Decree 
Library." 

Barry  M.  Haitman, 

Acting  Assiatant  Attorney  General. 
En  vironmentaJ  and  Natural  Resources 
Division. 

(FR  Doc  n-18182  Plied  7-31-91;  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensivs  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Department 
policy,  28  C.F.R.  50.7,  and  section 
122(d)(2)  of  CERCLA  42  U.S.C.  106  and 
107  notice  is  hereby  given  that  on  June 
20, 1991  a  proposed  Consent  Decree  in 
United  States  v.  Georgia-Pacific 
Corporation,  et  al.  Civil  Action  No.  91- 
5063,  was  lodged  with  the  United  States 
District  Court  for  the  District  of  South 
Dakota.  The  Consent  Decree  requires 
defendant  to  pay  $20O,00a0O  in  past 
response  costs  incurred  by  the  United 
States  at  the  "Whitewood  Custom 
Treaters"  Superfund  Site  in  Whitewood, 
Lawrence  County,  South  Dakota. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30]  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General 
Environmental  and  Natural  Resources 
Division.  U.S.  Department  of  Justice, 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Georgia-Pacific 
Corporation  et  al..  DOJ  Ref.  #90-11-5- 
62& 

The  proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue  Building  NW., 
Washington.  DC  20004  (202-347-2072].  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  Document  Center.  601 
Pennsylvania  Avenue  Building.  NW., 
Box  1097.  Washington,  DC  20004.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $3.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Barry  M.  Hartman. 
Acting  Assistant  Attorney  General. 
En  vironmental  and  Natural  Resources 
Division. 

[FR  Doc  91-18183  FUed  7-31-91;  8:4S  am] 
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Membership  of  ttie  Department  of 
Justice's  Senior  Executive  Service 
tSES)  Performance  Review  Boards 

AQCNCV:  Department  of  Justice. 
ACTKM:  Notice  of  the  Department  of 
Justice's  1991  SES  Performance  Review 
Boards. 

iUMMAWV.  Pursuant  to  the  requirements 
of  5  U.S.C  4314(c)(4).  the  Department  of 
Justice  aimounces  the  membership  of  its 
SES  Performance  Review  Boards.  The 
purpose  of  the  Performance  Review 


Boards  are  to  provide  fair  and  impartial 
review  of  Senior  Executive  Service 
performance  appraisals/recertifications, 
and  bonuses.  These  Boards  will  make 
reconunendations  to  the  Deputy 
Attorney  General  regarding  the  fmal 
ratings  to  be  assigned,  recertification  of 
SES  career  appointees,  and  SES  bonuses 
to  be  awarded. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  C.  Vail,  Director,  Personnel  • 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington.  DC 
20530  Telephone;  (202)  514-6788. 
Paul  W.  Mathwin. 

Executive  Secretary,  Senior  Executive 
Resources  Board. 

1991  Performance  Review  Board 
Members 

Antitrust  Division 

I.  Curtis  Jemigan,  Chief,  Economic 

Regulatory  Section 
John  T.  Orr,  Jr..  Chief.  Atlanta  Office 
Neil  E.  Roberts,  Chief,  Legal  Policy 

Section 

Bureau  of  Prisons 

Wally  Cheney,  Assistant  Director, 

OfHce  of  the  General  Counsel 
Doug  Lansing,  Assistant  Director, 

Human  Resource  Management 
Wade  Houk,  Assistant  Director, 

Administration  Division 
Kathleen  Hawk,  Assistant  Director, 

Program  Review  Division 

Civil  Division 

David  M.  Cohen.  Director,  Commercial 

Litigation  Branch 
Brook  Hedge,  Director,  Federal 

Programs  Branch 
Kenneth  L  Zwick,  Director.  Office  of 

Management  Programs 

Civil  Rights  Division 

James  S.  Angus,  Chief,  Employment 

Litigation  Section 
David  K.  Ftynn,  Chief,  Appellate  Section 
John  L  Wodatch,  Director,  Office  on  the 

Americans  With  Disabilities  Act 

Criminal  Division 

Laurence  A  Urgenson,  Chief,  Fraud 

Section 
Roger  A  Pauley,  Director.  Office  of 

Legislation 
James  S.  Reynolds.  Acting  Chief, 

Terrorism  and  Violent  Crime  Section 

Executive  Off  ice  for  US.  Attorneys 

Richard  L  DeHaaa  Deputy  Director 

Immigration  and  Naturalization  Service  ■ 

Joan  C  Higgins,  Assistant 
Commissioner  for  Detention  and 
Deportation 


Stanley  E.  McKinley,  Regior 

Commissioner,  Eastern  R( 
John  R.  Sdiroeder,  Assistan 

Commissioner  for  Employ 

Relations 
Paul  W.  Virtue,  Principal  D« 

General  Counsel 

INTERPOL 

Charles  S.  Saphos,  General 
Presently  on  detail  from  t 
Division 

Justice  Management  Divisii 

Robert  F.  Diegeleman,  Dire( 

Management  and  Plarmin 

Warren  Oser.  Senior  Policy 

William  L  Venn.  Procuremi 

Environment  and  Natural  h 
Division 

Margaret  N.  Strand.  Chief, 
Environmental  Defense  S 

James  Kilboume.  Chief.  Wii 
Marine  Resources  Sectioi 

William  J.  KoUins,  Chief,  U 
Acquisition  Section 

Office  of  Justice  Programs 

Benjamin  H.  Renshaw,  Di 
Director,  Bureau  of  Justice ! 

Tax  Division 

Stanley  F.  Krysa,  Director.  ( 

Enforcement  Section 
Stephen  G.  Fuerth,  Chief,  C 

Section,  Western  Region 
Robert  E.  Lindsay.  Chief,  Ci 

Appeals  and  Tax  Enforce 

Section 

U.S.  Marshals  Service 

Kenneth  Holecko.  Associat 
Human  Resources 

[FR  Doc  91-18184  Filed  7-31-fl 
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Antitrust  Division 

Notice  Pursuant  to  the  Ns' 
Cooperative  Research  Ad 
Cable  Television  L^borato 
General  Instrument  Corpo 
Scientific- Atlanta,  Inc. 

Notice  is  hereby  given  th 
to  section  6(a]  of  the  Natioi 
Cooperative  Research  Act  ^ 
U.S.C.  4301  et  seq.  ("the  Ac 
Television  Laboratories,  In 
("CableLabs").  General  Ins 
Corporation  ("GI")  and  Sci 
Atlanta  Inc.  ("S-A")  on  Jun 
filed  a  wrritten  notification 
simultaneously  with  the  At 
General  and  the  Federal  Ti 
Commission  disclosing  (1)  i 
of  the  parties  to  this  agreen 
the  nature  and  objectives  o 
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Boards  are  to  provide  fair  and  impartial 
review  of  Senior  Executive  Service 
performance  appraisals/recertifications, 
and  bonuses.  These  Boards  will  make 
recommendations  to  the  Deputy 
Attorney  General  regarding  the  fmal 
ratings  to  be  assigned,  recertification  of 
SES  career  appointees,  and  SES  bonuses 
to  be  awarded. 

FOR  FURTHER  IMFORMATION  CONTACT: 

Ml.  John  C.  Vail,  Director,  Personnel  • 
Staff.  Justice  Management  Division, 
Department  of  Justice.  Washington.  DC 
20530  Telephone:  (202)  514-6788. 
Paul  W.  Matfawin. 

Executive  Secretary,  Senior  Executive 
Resources  Board. 

1991  Performance  Review  Board 

Members 

Antitrust  Division 

I.  Curtis  Jemigan,  Chief,  Economic 

Regulatory  Section 
John  T.  Orr,  Jr.,  Chief.  Atlanta  Office 
Neil  E.  Roberts,  Chief,  Legal  Policy 

Section 

Bureau  of  Prisons 

Wally  Cheney,  Assistant  Director, 

OfTice  of  the  General  Counsel 
Doug  Lansing.  Assistant  Director, 

Human  Resource  Management 
Wade  Houk.  Assistant  Director, 

Administration  Division 
Kathleen  Hawk.  Assistant  Director, 

Program  Review  Division 

Civil  Division 

David  M.  Cohen.  Director,  Commercial 

Litigation  Branch 
Brook  Hedge,  Director,  Federal 

Programs  Branch 
Kenneth  L  Zwick.  Director.  Office  of 

Management  Programs 

Civil  Rights  Division 

James  S.  Angus,  Chief.  Employment 

Lidgation  Section 
David  K.  Flynn.  Chief,  Appellate  Section 
John  L  Wodatch.  Director.  Office  on  the 

Americans  With  Disabilities  Act 

Criminal  Division 

Laurence  A  Urgenson.  Chief,  Fraud 

Section 
Roger  A  Pauley,  Director,  OfHce  of 

Legislation 
James  S.  Reynolds,  Acting  Chief. 

Terrorism  and  Violent  Crime  Section 

Executive  Off  ice  for  US.  Attorneys 

Richard  L  DeHaan,  Deputy  Director 

Immigration  and  Naturalization  Service  - 

Joan  C.  Higgina.  Assistant 
Commissioner  for  Detention  and 
Deportation 


Stanley  E.  McKinley.  Regional 

Commissioner,  Eastern  Region 
John  R.  Schroeder,  Assistant 

Commissioner  for  Employer  Labor 

Relations 
Paul  W.  Virtue.  Principal  Deputy 

General  Counsel 

INTERPOL 

Charles  S.  Saphos,  General  Counsel, 
Presently  on  detail  from  the  Criminal 
Division 

Justice  Management  Division 

Robert  F.  Diegeleman,  Director, 

Management  and  Planning  Staff 
Warren  Oser,  Senior  Policy  Advisor 
WilUam  L  Vann,  Procurement  Executive 

Environment  and  Natural  Resources 
Division 

Margaret  N.  Strand,  Chief, 
Environmental  Defense  Section 

James  Kilboume.  Chief.  Wildlife  and 
Marine  Resources  Section 

William  J.  KoUins,  Chief,  Land 
Acquisition  Section 

Office  of  Justice  Programs 

Benjamin  H.  Renshaw,  Deputy 
Director,  Bureau  of  Justice  Statistics 

Tax  Division 

Stanley  F.  Krysa,  Director,  Criminal 

Enforcement  Section 
Stephen  G.  Fuerth,  Chief,  Civil  Trial 

Section.  Western  Region 
Robert  E.  Lindsay.  Chief.  Criminal 

Appeals  and  Tax  Enforcement  Policy 

Section 

U.S.  Marshals  Service 

Kenneth  Holecko,  Associate  Director  for 
Human  Resources 

[FR  Doc.  91-18184  Filed  7-31-81;  8:45  am] 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
Cable  Television  Laboratories,  Inc./ 
General  Instrument  Corporation/ 
Scientific-Atlanta,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  secticm  6(a)  of  the  National 
Cooperative  liesearch  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act").  Cable 
Television  Laboratories.  Inc. 
("CableLabs"),  General  Instrument 
Corporation  ("GI")  and  Scientific- 
AUanta  Inc.  ("S-A")  on  June  21, 1991, 
filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  this  agreement  and  (2) 
the  nature  and  objectives  of  this  •  -- ' : 


agreement.  The  notification  was  filed  for 
the  purpose  of  invoking  the  protections 
of  section  4  of  the  Act,  which  limit  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

Pursuant  to  section  6(b]  of  the  Act  the 
identities  of  the  parties  to  this 
agreement  and  the  general  areas  of 
planned  activity  are  given  below. 

The  current  parties  are  the  following: 
Cable  Television  Laboratories,  Inc.,  1050 

Walnut  Street,  suite  500,  Boulder, 

Colorado  80302 
General  Instrument  Corporation.  2200 

Byberry  Road,  Hatboro,  Pennsylvania 

19040 
Scientific-Atlanta,  Inc.,  One  Technology 

Park,  AUanta.  Georgia  30092-2967 

The  area  of  planned  activity  is 
cooperation  in  the  education  of  the 
cable  industry  and  the  public  concerning 
the  availability  of.  and  potential  for, 
digital  video  transmission  and 
compression  technologies  in  the 
distribution  and  delivery  of  cable 
television  programming.  The  parties  also 
plan  to  cooperate  in  demonstrations  of: 
(a)  The  distribution  of  compressed, 
digitally-transmitted  NTSC  signals  to 
cable  television  systems  and  (b)  the 
dehvery  and  telecast  of  advanced 
television  (ATV)  programming  by  the 
cable  industry.  These  demonstrations 
will  be  coordinated  by  CableLabs  using 
high  definition  television  (HDTV)  and 
other  ATV  proponent  television  systems 
that  wish  to  participate. 
JoMph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  91-18185  Filed  7-31-91;  8:45  am] 

eiLUNO  COM  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
OSI/Networlc  Management  Forum 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  etseq.  ('The  Act").  OSI/ 
Network  Management  Forum  ("the 
Forum")  on  June  28, 1991,  filed  an 
additional  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  an  addition  to  its 
membership.  The  additional  notification 
was  filed  for  the  purpose  of  extending 
the  protections  of  section  4  of  the  Act 
limiting  recovery  of  the  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  October  21, 1988,  the  Forum  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 


of  the  Act  on  December  8. 1988  (53  FR 
49615).  On  December  23, 198a  March  23, 

1989.  July  3, 1989,  September  2a  1989, 
November  22. 1989,  January  29, 1990, 
March  20. 1990.  May  7, 1990.  July  20, 

1990.  February  27, 1991,  and  April  17, 

1991.  the  Forum  filed  additional  written 
notifications  pursuant  to  section  6(a)  of 
the  Act  The  Department  published 
notices  in  the  Federal  Register  pursuant 
to  section  6(b)  on  January  26. 1989  (54 
FR  3870),  April  25, 1989  (54  FR  17834), 
August  4  1989  (54  FR  32141),  October  28, 

1989  (54  FR  43631),  January  10, 1990  (55 
FR  926),  February  28. 1990  (55  FR  7046), 
April  23. 1990  (55  FR  15295).  May  24, 

1990  (55  FR  21449),  August  20, 1990  (55 
FR  33967),  April  3, 1991  (56  FR  13655), 
and  May  23, 1991  (56  FR  23723), 
respectively. 

The  identity  of  the  additional  party  to 
the  venture  is  given  below: 

Associate  Member 

Royal  PTT  Nederiand  N.V.  P.O.  Box 
30150.  2500  GD  Den  Haag.  The 
Netherlands 

lotm  W.  Oaric 

Acting  Director  of  Operations  Antitrust 

Division. 

[FR  Doc  91-18186  Filed  7-81-«;  8:45  am] 

WUJNQ  CODE  44tO-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 
Recording  Industry  Association  of 
Annerica,  Inc. 

Notice  is  hereby  given  that  on  May 
20, 1991.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984  15  U.S.C.  4301  et  seq.  ("the  Act"), 
the  Recording  Industry  Association  of 
America,  Inc.  ("RIAA"),  for  itself  and  on 
behalf  of  its  member  companies,  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  (1) 
additions  to  its  membership,  (2) 
commencement  of  the  final  phase  of  the 
venture,  (3)  the  identities  of  the  parties 
to  the  venture,  and  (4)  the  nature  and 
objective  of  the  venture. 

The  following  parties  have  been 
added  as  members  of  RIAA  and  have 
joined  the  venture,  effective  April  1, 
1991:  ABC  Group;  ABKCO  Music  & 
Records:  Blue  Note  Records;  CSP; 
Columbia  Group;  Epic  Group:  Giant 
Records;  K-tel  International,  Inc.; 
Masterworks;  Mercury  Records;  PDS 
Records;  Private  Music;  RCA  Records 
Label:  R.  Francis  Entertaiiunent 
Showtime  Records;  Sony  Music;  Telarc; 
Virgin  Records;  WEA;  Word;  and 
Whitewing  Records. 


36848 


Federal  Register  /  Vol.  56.  No.  148  /  Thursday.  August  1.  1991  /  Notices 


Federa 


The  parties  to  the  venture  are  RIAA, 
for  itself  and  on  behalf  of  its  member 
companies,  and  Bolt,  Beranek  and 
Newman  Systems  and  Technologies 
Corporation. 

The  nature  and  objective  of  the 
venture  is  to  undertake  research, 
development,  and  evaluation  of 
copyright  protection  and  music 
identification  technology.  The  parties 
entered  the  final  phase  of  the  venture 
effective  April  2, 1991.  No  other  changes 
have  been  made  in  either  the 
membership  or  planned  activities  of 
RIAA. 

On  March  27. 1969.  RIAA  filed  its 
original  notification  pursuant  to  section 
6{a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6{b)  of  the 
Act  on  May  1, 1989,  54  PR  18607.  RIAA 
filed  notifications  disclosing  changes  in 
its  membership  on  October  30, 1989,  and 
April  27. 1990,  notices  of  which  were 
published  by  the  Department  on 
December  ft  1989,  54  FR  50661.  and  June 
5. 199a  55  FR  22965.  respectively. 
John  W.  Clark, 

Acting  Director  of  Operations,  Antitrust 
Division, 

(FR  Doc.  OT-18187  Filed  7-^-81;  8:45  am] 

WLUNQ  COOC  4410-01-H 


Notice  Pursuant  to  the  National 
Cooperative  Researcti  Act  of  1984 
Software  Producttvlty  Consortiuni 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U5.C  4301  etseq.  (the  "Act").  Software 
Productivity  Consortium  ("SPC")  on 
march  26, 1991.  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notification  was  filed 
for  the  purpose  of  maintaining  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

Loral  Aerospace  Corporation  has 
been  admitted  as  a  member  of  SPC 
effective  January  1, 1991.  McDonnell 
Douglas  Corporation  withdrew  its 
membership  on  December  31. 1990.  and 
Ford  Aerospace  Company  withdrew  its 
membership  as  of  December  31. 1990. 
Except  as  indicated  above,  no  other 
changes  have  been  made  in  either  the 
membership  or  planned  activity  of  SPC. 

On  December  21. 1984.  SPC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  17. 1985  (50  FR  2833). 
Since  then,  SPC  filed  additional 


notifications  on  April  23, 1985. 
September  24. 1965,  December  10, 1985. 
February  13. 1968,  and  November  30. 
1989,  identifying  changes  in  its 
membership,  and  the  Justice  Department 
published  notice  of  these  changes  jn  the 
Federal  Register  on  May  21. 1985  (50  FR 
20954).  October  22, 1985  (50  FR  42786), 
January  13, 1986  (51  FR  1450).  March  11, 
1986  (51  FR  8373).  and  January  10. 1990 
(55  FR  926).  respectively.  SPC  also  filed 
additional  notifications  on  December  19. 
1988,  December  27, 1988.  March  23. 1989, 
and  November  7, 1990,  notices  of  which 
the  Department  published  on  January  31. 
1989  (54  FR  4922),  May  4, 1989  (54  FR 
19256-57),  and  December  10, 1990  (55  FR 
50787).  respectively. 
John  W.  daik. 

Acting  Director  of  Operations.  Antitrust 
Division. 

(FR  Doc.  91-18188  FQed  7-31-Bl:  8:45  am] 

8IUJNG  COOE  44tO-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  91-681 

Agency  Report  Forms  Under  0MB 
Review 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  pubUc  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (SJ.  83's). 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  by 
September  3. 1991.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  fi^m 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

addresses:  Mr.  D.  A.  Gerstner,  NASA 
Agency  Clearance  Officer.  Code  NTD. 
NASA  Headquarters,  Washington.  DC 
20546:  Office  of  Management  and 


Budget,  Paperwork  Reduction  Project 
(2700-0009)  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 

Shirley  C.  Peigare.  NASA  Reports 
Officer.  (703)  271-5542. 

Reports 

Title:  New  Technology  Transmittal. 

OMB  Number  2700-0009. 

Type  of  Request  Extension. 

Frequency  of  Report  As  required. 

Type  of  Respondent  Businesses  or  other 
for-profit  federal  agencies  or 
employees,  non-profit  institutions, 
small  businesses  or  organisations. 

Respondents:  100 

Annual  Responses:  2000. 

Annual  Burden  Hours:  500. 

Abstact-Need/Uses:  Reporting  is 
required  under  contract  provisions. 
Dated:  July  2S.  1991. 

D.  A.  Gerstner, 

Director.  IRM  Policy  Division. 

[FR  Doc.  91-18289  Filed  7-31-91:  8:45  am] 
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(Notice  91-«9] 

Agency  Report  Forms  Under  OMB 
Review 

agency:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  agency  report  forms 
under  OMB  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  agencies  axe  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project 
DATES:  Comments  are  requested  by 
September  3, 1991.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Mr.  D.  A.  Gerstner.  NASA 
Agency  Clearance  Officer,  Code  NTD, 
NASA  Headquarters.  Washington.  DC 
20546:  Office  of  Management  and 


Budget,  Paperwork  Reductioi 
(2700-0065),  Washington,  DC 
FOR  FURTHER  INFORMATION  C 

Shirley  C.  Peigare.  NASA  Re 
Officer.  (703)  271-5541. 

Reports  1 1 

Title:  Radio  Program  Survi 

Promotion. 

OMB  Number  2700-0065. 

Type  of  Request  Extensioi 

Frequency  of  Report  Semi 

Type  of  Respondent  Busin 

other  for  profit  Non-profit  in 

Small  business  or  organizati( 

Number  of  Respondents:  \ 

Responses  per  Respondent 

Annual  Responses:  2800. 

Hours  per  Response:  .10. 

Annual  Burden  Hours:  280 

Abstract-Need/Uses:  This 

Div.  715.  will  be  used  to  peril 

survey  and  monitor  the  use  c 

"Space  Story"  and  "Frontien 

that  have  been  distributed  to 

stations  throughout  the  coun 

provides  the  necessary  infor 

NASA  to  measure  the  effecti 

these  public  service  program 

Dated:  July  25. 1991. 
O.  A  Geratiwr, 

Director,  IRM  Policy  Division. 
[FR  Doc.  91-18290  Filed  7-31-91; 
BILUNQ  COOC  7S1O-0V4I 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315  and  50-31 

Indiana  Michigan  Power  Co 
Cook  Nuclear  Plant,  Units  1 
Environmental  Assessment 
Finding  of  No  Significant  lit 

The  U.S.  Nuclear  Regulato 
Commission  (the  Commissio 
considering  issuance  of  a  tei 
Exemption  from  certain  requ 
10  CFR  part  50.  appendix  A. 
Design  Criterion  2,  to  Indian; 
Power  Company  (the  license 
operation  of  the  Donald  C.  C 
Plant  Units  1  and  2.  located 
County,  Michigan. 

Environmental  Assessment 

Identification  of  Proposed  A^ 

The  proposed  action  woul 
temporary  Exemption  from  c 
requirements  of  General  Dee 
Criterion  (GDC)  2  of  append: 
CFR  part  Sa  On  July  19. 1991 
licensee  requested  a  tempon 
Exemption  from  GDC  2,  whii 
in  part  that  "Structures,  syst 
components  important  to  sal 
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Budget.  Paperwork  Reduction  Project 
(2700-0009)  Washington.  DC  20503. 
FOR  FURTHER  INFORMATIOM  CONTACT: 

Shirley  C.  Peigare.  NASA  Reports 
Officer.  (703)  271-5542. 

Reports 

Title:  New  Technology  Transmittal. 
OMB  Number  2700-0009. 
Type  of  Request-  Extension. 
Frequency  of  Report-  As  required. 
Type  of  Respondent:  Businesses  or  other 

for-profit,  federal  agencies  or 

employees,  non-profit  institutions. 

small  businesses  or  organisations. 
Respondents:  100 
Annual  Responses:  2000. 
Annual  Burden  Hours:  500. 
Abstact-Need/Uses:  Reporting  is 

required  under  contract  provisions. 

Dated:  July  2S.  1991. 
D.  A.  Gerstner, 

Director.  IRM  Policy  Division. 
(FR  Doc.  91-18289  Filed  7-31-91;  8:45  am) 

nUJNO  COOC  7$10-0t-M 


[Notice  91-691 

Agency  Report  Forms  Under  OMB 
Review 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
O^icer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project 
DATES:  Comments  are  requested  by 
September  3, 1991.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  prompdy,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Mr.  D.  A  Gerstner,  NASA 
Agency  Clearance  Officer,  Code  NTD. 
NASA  Headquarters.  Washington.  DC 
20546;  Office  of  Management  and 


Budget,  Paperwork  Reduction  Project 
(2700-0065).  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 
Shirley  C.  Peigare,  NASA  Reports 
Officer.  (703)  271-5541. 

Reports  1 1 

Title:  Radio  Program  Survey  and 
Promotion. 

OMB  Number  2700-0065. 

Type  of  Request-  Extension. 

Frequency  of  Report  Semi-armually. 

Type  of  Respondent-  Businesses  or 
other  for  profit  Non-profit  institutions. 
Small  business  or  organizations. 

Number  of  Respondents:  1400. 

Responses  per  Respondent  2. 

Annual  Responses:  2800. 

Hours  per  Response:  .10. 

Annual  Burden  Hours:  280. 

Abstract-Need/Uses:  This  form.  NHQ 
Div.  715,  will  be  used  to  periodically 
survey  and  monitor  the  use  of  NASA's 
"Space  Story"  and  "Frontiers"  programs 
that  have  been  distributed  to  radio 
stations  throughout  the  country.  It 
provides  the  necessary  information  for 
NASA  to  measure  the  effectiveness  of 
these  pubUc  service  programs. 

Dated:  )uly  25, 1991. 
0.  A  Gerstner, 

Director,  IRM  Policy  Division. 

[FR  Doc.  91-18290  Filed  7-^-91;  8:45  am) 

BILUNO  COOC  7S1O-0V4I 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315  and  50-316] 

Indiana  Michigan  Power  Co^  Donald  C. 
Coolc  Nuclear  Plant,  Units  1  and  2 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  temporary 
Exemption  from  certain  requirements  of 
10  CFR  part  50,  appendix  A,  General 
Design  Criterion  2.  to  Indiana  Michigan 
Power  Company  (the  Ucensee),  for 
operation  of  the  Donald  C.  Cook  Nuclear 
Plant  Units  1  and  2,  located  in  Berrien 
County,  Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  a 
temporary  Exemption  from  certain 
requirements  of  General  Design 
Criterion  (GDC)  2  of  appendix  A  to  10 
CFR  part  60.  On  July  19. 1991.  the 
licensee  requested  a  temporary 
Exemption  from  GDC  2,  which  requires 
in  part  that  "Structiu^s,  systems,  and 
components  important  to  safety  shall  be 


designed  to  withstand  the  effects  of 
natural  phenomena  such  as  earthquacks, 
tornadoes  ....  without  loss  of 
capabiUty  to  perform  their  safety 
functions."  Specifically,  the  emergency 
diesel  generator  (EDG)  combustion  air 
intake  piping,  exhaust  piping,  and 
ventilation  supply  piping  would  not  be 
required  to  withstand  the  effects  of  a 
tornado.  This  Exemption  would  be  in 
effect  until  the  Ucesee  completed 
modifications  to  sfrengthen  the  affected 
EDG  ventilation  components  as 
described  in  their  July  19, 1991  letter,  but 
no  later  than  August  17, 1991. 

The  Need  for  the  Proposed  Action 

Technical  Specification  (TS)  3.8.1.1.b 
for  both  Units  1  and  2  of  the  Cook 
Nuclear  Plant  requires  that  two  diesel 
generators  be  operable  during  Modes  1 
through  4.  During  a  review  of  the 
electrical  distribution  system,  the 
licensee  identified  a  low  probability 
event  a  tornado,  which  has  the 
potential  for  requiring  human 
intervention  in  order  for  the  diesel 
generators  to  be  considered  operable. 
Although  the  diesel  generators  meet  the 
TS  surveillance  requirements  and  would 
operate  for  almost  all  event,  the  need  for 
human  intervention  makes  the  diesel 
generators'  operability  questionable  for 
the  single  event  The  specific  items  hi 
question  are  the  ventilation  ductwork 
which  suppUes  cooling  air  to  the  rooms 
in  which  the  diesel  generators  are 
located,  the  intake  silencer  for  the  diesel 
generator  combustion  air,  and  the  diesel 
generator  exhaust  piping. 

In  the  highly  unlikely  event  that  a 
tornado  passes  over  the  Cook  Nuclear 
Plant  the  intake  ductwork  supplying  the 
diesel  generator  room  ventilation  may 
be  subjected  to  an  imacceptable 
decrease  in  internal  pressure.  If  the 
ventilation  system  is  not  running  at  the 
time  the  tornado  passes,  a  damper  in  the 
line  would  be  closed,  effectively 
isolating  the  internal  area  of  the  ducting 
from  the  diesel  generator  room.  Because 
the  ducting  passes  through  the  diesel 
generator  room  and  the  room  would  not 
be  vented,  a  differential  pressure  would 
be  imposed  across  the  ducting  upstream 
of  the  damper.  The  licensee  has  been 
imable  to  locate  docimientation  which 
demonstrates  the  abibty  of  the  ductwork 
to  survive  the  differential  pressure 
associated  with  this  tornado  condition. 
The  licensee's  preliminary  assessment 
concluded  that  duct  collapse  may  be 
possible.  A  similar  concern  exists  for  the 
diesel  generator  combustion  air  intake 
silencer  located  inside  the  diesel 
generator  room. 

Additionally,  the  diesel  generator  is 
supplied  with  combustion  air  from  the 
atmosphere  and  exhausts  combustion 


gases  to  the  atmosphere  Both  the  supply 
and  exhaust  piping  have  components, 
which  are  located  outside  of  the 
building.  These  components,  exhaust 
silencers,  intake  filters  and  piping,  could 
be  exposed  to  high  wind  forces.  "The 
Licensee  has  been  unable  to 
demonstrate  the  abiUty  of  these 
components  to  withstand  the  forces 
associated  with  the  wind  loadings. 
Because  of  the  lack  of  sufficient 
objective  documentation  to  substantiate 
EDG  operability  during  a  tornado,  the 
Ucensee  declared  the  EDGs  inoperable 
at  approximately  12:15  p.m..  e.d.t  on 
July  18, 1991.  At  2:20  p.m.,  e.d.t.  John 
Zwolinski,  Assistant  Director  for  Region 
in  Reactors,  Office  of  Nuclear  Reactor 
Regulation,  granted  the  licensee  a 
tempwary  waiver  of  compUance  from 
TS  3.8.1.1.b,  based  upon  compensatory 
actions  taken  by  the  licensee  and  the 
low  probabihty  (2X10  "*per  year)  of 
occurence  of  a  tornado  of  sufficient 
magnitude  to  be  of  concern.  In  his  letter 
to  ^e  licensee  dated  July  19, 1991,  Mr. 
Zwolinski  indicated  that  the  Ucensee 
should  request  a  temporary  Exemption 
from  certain  requirements  of  10  CFR 
part  50,  appendix  A  GDC  2.  until 
corrective  actions  could  be  completed  to 
demonstrate  compliance,  which  was 
anticipated  to  be  no  later  than  August 
17, 1991. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  Exemption  would 
provide  temporary  relief  from  the 
requirements  of  GDC  2  that  the  portions 
of  the  EDG  ventilation  system  described 
above  would  be  able  to  withstand  the 
effects  of  a  tornado.  This  reUef  would  be 
temporary  and  remain  in  effect  until  the 
Ucensee  had  completed  corrective 
actions  necessary  to  demonstrate  that 
the  affected  components  of  the  EDG 
ventilation  system  would  be  able  to 
withstand  the  effects  of  a  tornado  or 
until  August  17, 1991,  whichever  is 
sooner. 

The  licensee  identified  and  has 
implemented  corrective  actions  which 
will  aUeviate  concerns  associated  with 
vacuum-induced  pressure  differential 
across  the  ventilation  ductwork  and  the 
combustion  air  intake  silencer. 
Additionally,  the  EDG  exhaust  silencer, 
combustion  air  intake,  and  ventilation 
intake  components  located  externally  to 
the  building  are  afforded  some 
protection  and  shielding  from  tornado 
effects  by  their  proximity  with  respect  to 
structures  which  are  designed  to 
withstand  tornadoes.  The  licensee  has 
begun  implementation  of  modifications 
to  exposed  portions  of  the  EDG 
ventilation  system  which  inclvdes  the 
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use  of  cables  to  provide  additional 
structural  support  and  removing  a 
portion  of  the  ventilation  intake  which 
protrudes  outside  the  building.  These 
modifications  will  be  completed  on  or 
before  August  17. 1991. 

The  licensee  has  also  determined  from 
the  preliminary  results  of  their 
probabilistic  risk  assessment  (PRA)  that 
tornadoes  resulting  in  90  mph  winds  or 
greater  occur  with  a  low  probability 
(2x10"*  per  year)  within  a  125  mile 
radius  of  the  plant.  Further,  the  majority 
of  the  tornadoes  occur  in  the  months  of 
April  May.  and  June.  The  probability 
that  a  tornado  would  cause  both  a  loss 
of  ofF-site  power  and  loss  of  the  EOGs 
by  damaging  the  ventilation  system  is 
even  lower.  The  Ucensee  has  further 
stated  that  there  is  no  significant  change 
in  the  types  of  effluents  that  may  be 
released  off-site  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure  associated  with  the 
proposed  action. 

Based  on  the  above,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  temporary 
Exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
temporary  Exemption  does  not  effect  a 
change  in  the  installation  or  use  of  a 
facihty  component  located  within  the 
restricted  area  as  defined  by  10  CFR 
part  20.  It  does  not  a^ect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  impacts  associated  wi\h 
the  proposed  Exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  Exemption.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  increased  operational  burden 
on  the  licensee  and  the  need  to  subject 
the  plant  to  additional  transients  and 
unnecessary  shutdown. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Donald  C.  Cook  Nuclear  Want,  Units 
1  and  2,  dated  August  1973. 


Agencies  and  Persons  Consulted 

The  NRC  staff  did  not  consult  other 
agencies  in  making  its  decision  on  this 
proposed  action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  Exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  July  19, 1991.  This  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
2120  L  Street  NW..  Washington.  DC. 
and  at  the  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street  St. 
Joseph.  Michigan  49085. 

Dated  at  Rockvilie,  Maryland,  this  26th  day 
of  July  1991. 

For  the  Nuclear  Regulatory  Commission. 
Brent  Clayton. 

Acting  Director.  Project  Directorate  III-I, 
Division  of  Reactor  Projects — III,  IV,  V,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc,  91-18284  Filed  7-^-91;  8:45  am] 
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(Docket  No.  50-72] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Regarding  Proposed  Order 
AuttKM-izing  Dismantling  of  and 
Disposition  of  Component  Parts 
University  of  Utah 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  Order  authorizing  the  University  of 
Utah  [UUJ  to  dismantle  their  AGN-201M 
research  reactor  facility  located  on  the 
licensee's  campus  in  Salt  Lake  City, 
Utah  and  to  dispose  of  the  reactor 
components  in  accordance  with  the 
application  dated  July  17, 1990,  as 
supplemented  on  July  18, 1990  and  June 
12.1991. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  application  dated  July  17. 1990,  as 
supplemented.  UU  requested 
authorization  to  decontaminate  and 
dismantle  the  AGN-201M  research 
reactor,  to  dispose  of  its  components 
parts  in  accordance  with  the  proposed 
decommissioning  plan,  and  to  terminate 
Facility  Operating  License  No.  R-25.  The 
University  of  Utah  AGN-201M  research 
reactor  was  shut  down  in  February  1965, 
and  has  not  operated  since  then. 


Following  reactor  shutdown  the  fuel 
was  removed  from  the  core  and  shipped 
to  a  Department  of  Energy  (DOE) 
Facility  as  directed  by  the  DOE  in 
accordance  with  DOE.  NRC,  and  DOT 
requirements. 

Opportunity  for  hearing  was  afforded 
by  a  "Notice  of  Proposed  Issuance  of 
Orders  Authorizing  Disposition  of 
Components  Parts  and  Terminating 
Facility  License"  published  in  the 
Federal  Register  on  May  9, 1991  (56  FR 
21508).  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  notice  of  the  proposed  action. 

Need  for  Proposed  Action 

In  order  to  prepare  the  property  for 
unrestricted  access  and  use.  the 
dismantling  and  decontamination 
activities  proposed  by  the  University  of 
Utah  must  be  accomplished. 

Environmental  Impact  of  the  Proposed 
Action 

All  decontamination  will  be 
performed  by  trained  personnel  in 
accordance  with  previously  reviewed 
procedures  and  will  be  overseen  by 
experienced  health  physics  staff.  Solid 
and  liquid  waste  will  be  removed  from 
the  facility  and  managed  in  accordance 
with  NRC  requirements.  The  UU  staff 
has  calculated  that  the  collective  dose 
equivalent  to  the  UU  staff  and  public  for 
the  project  will  be  less  than  0.5  person- 
rem. 

These  conclusions  were  based  on  the 
fact  that  all  proposed  operations  are 
carefully  planned  and  controlled,  most 
contaminated  components  are  removed, 
packaged,  and  shipped  offsite.  and  that 
the  radiological  control  procedures 
ensure  that  releases  of  radioactive 
wastes  from  the  facility  are  within  the 
limits  of  10  CFR  part  20  and  are  as  low 
as  reasonably  achievable  (ALARA). 
Components  not  removed  have  been 
transferred  to  the  University's 
byproduct  material  orTRlGA  reactor 
licenses. 

Based  on  the  review  of  the  specific 
proposed  activities  associated  with  the 
dismantling  and  decontamination  of  the 
University  of  Utah  facility,  the  staff  has 
determined  that  there  will  be  no 
significant  increase  in  the  amounts  of 
effiuents  that  may  be  released  offsite. 
and  no  significant  increase  in  individual 
or  cumulative  occupational  or 
population  radiation  exposure. 

The  staff  has  also  determined  that  the 
proposed  activities  will  not  result  in  any 
significant  impacts  on  air,  water,  land, 
or  biota  in  the  area. 


Alternative  Use  of  Resources 

The  only  alternative  to  the  p 
dismantling  and  decontaminat 
activities  is  to  maintain  posset 
the  reactor.  This  approach  woi 
include  monitoring  and  reporti 
duration  of  the  safe  storage  pe 
However,  the  University  of  Uti 
to  use  the  area  for  other  acade 
purposes. 

Agencies  and  Persons  Consult 

The  NRC  staff  reviewed  the 
request  and  did  not  consult  otl 
agencies  or  persons. 

Hnding  of  No  Significant  Imps 

The  Commission  has  detenu 
to  prepare  an  environmental  ii 
statement  for  the  proposed  acl 
upon  the  foregoing  environmei 
assessment.  We  conclude  that 
proposed  action  will  not  have 
significant  effect  on  the  qualit) 
human  environment. 

For  detailed  information  wit 
to  this  proposed  action,  see  tbi 
application  for  dismanUing. 
decontamination  and  license 
termination  dated  July  17. 199( 
supplemented  and  the  Safety  I 
prepared  by  the  staff.  These  d 
are  available  for  public  inspec 
Commission's  Public  Docimier 
2120  L  Street,  NW..  Washingtc 
20555. 

Dated  at  Rock\-ille,  Maryland  th 
of  July  1991. 

For  tiie  Nacleor  Regulatory  Con 
Richard  F.  DwBey, 
Acting  Director.  Non-Power  React 
Decommissioning  and  Envinmmei 
Directorate,  Division  ofAdranceo 
and  Special  Projects,  Office  of  Ntu 
Reactor  Regulation. 
[FR  Doc.  91-18285  Filed  7-31-91;  6 
MLUm  CODE  rsM-oi-M 

[Docket  Na  5&-262] 

Brigham  Young  Universfty;  P 
Issuance  of  Orders  Auttiorlzl 
Disposition  of  Component  P« 
Terminating  Facility  Ucenae 

The  U.S.  Nuclear  Regulator 
Commission  (the  Commission 
considering  issuance  of  orden 
authorizing  Brigham  Young  Ui 
(the  licensee)  to  dismantle  the 
facility  and  dispose  of  the  con 
parts,  and  aathoriziitg  termina 
Facility  License  No.  R-109.  in 
accordance  with  the  hcensee'i 
application  dated  June  28. 19d 
su(q>ieraented  on  July  2. 1991. 

The  first  of  these  orders  wo 
issued  following  the  Commiss 
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Following  reactor  shutdown  the  fuel 
was  removed  from  the  core  and  shipped 
to  a  Department  of  Energy  (DOE) 
Facility  as  directed  by  the  DOE  in 
accordance  with  DOE,  NRC,  and  DOT 
requirements. 

Opportunity  for  hearing  was  afforded 
by  a  "Notice  of  Proposed  Issuance  of 
Orders  Authorizing  Disposition  of 
Components  Parts  and  Terminating 
Facility  License"  pubUshed  in  the 
Federal  Register  on  May  9, 1991  (56  FR 
21508).  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  notice  of  the  proposed  action. 

Need  for  Proposed  Action 

In  order  to  prepare  the  property  for 
imrestricted  access  and  use,  the 
dismantling  and  decontamination 
activities  proposed  by  the  University  of 
Utah  must  be  accomplished. 

Environmental  Impact  of  the  Proposed 
Action 

All  decontamination  will  be 
performed  by  trained  personnel  in 
accordance  with  previously  reviewed 
procedures  and  will  be  overseen  by 
experienced  health  physics  staff.  Solid 
and  liquid  waste  will  be  removed  from 
the  facihty  and  managed  in  accordance 
with  NRC  requirements.  The  UU  staff 
has  calculated  that  the  collective  dose 
equivalent  to  the  UU  staff  and  public  for 
the  project  will  be  less  than  0.5  person- 
rem. 

These  conclusions  were  based  on  the 
fact  that  all  proposed  operations  are 
carefully  planned  and  controlled,  most 
contaminated  components  are  removed, 
packaged,  and  shipped  offsite,  and  that 
the  radiological  control  procedures 
ensure  that  releases  of  radioactive 
wastes  from  the  faciUty  are  within  the 
limits  of  10  CFR  part  20  and  are  as  low 
as  reasonably  achievable  (ALARA). 
Components  not  removed  have  been 
transferred  to  the  University's 
byproduct  material  or  TRIGA  reactor 
licenses. 

Based  on  the  review  of  the  specific 
proposed  activities  associated  with  the 
dismantling  and  decontamination  of  the 
University  of  Utah  facility,  the  staff  has 
determined  that  there  will  be  no 
significant  increase  in  the  amounts  of 
effluents  that  may  be  released  offsite, 
and  no  significant  increase  in  individual 
or  cumulative  occupational  or 
population  radiation  exposure. 

The  staff  has  also  determined  that  the 
proposed  activities  will  not  result  in  any 
significant  impacts  on  air.  water,  land, 
or  biota  in  the  area. 


Alternative  Use  of  Resources 

The  only  alternative  to  the  proposed 
dismantling  and  decontamination 
activities  is  to  maintain  possession  of 
the  reactor.  This  approach  would 
include  mcmitoring  and  reporting  for  the 
duration  of  the  safe  storage  period. 
However,  the  University  of  Utah  intends 
to  use  the  area  for  other  academic 
purposes. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Fmding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  action  based 
upon  the  foregoing  environmental 
assessment.  We  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  detailed  information  with  respect 
to  this  proposed  action,  see  the 
application  for  dismantling, 
decontamination  and  license 
termination  dated  July  17. 1990,  as 
supplemented  and  the  Safety  Evaluation 
prepared  by  the  staff.  These  documents 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  SU-eet,  NW^  Washington,  DC 
20555. 

Dated  at  Rockville,  Maryland  this  Z3rd  day 
of  July  1991. 

For  the  Nodear  Regulatory  Commission. 
Richard  F.  Dwfley, 

Acting  Director,  Non-Power  Reactors, 
Decommisaioning  and  Environmental  Project 
Directorate,  Division  of  Advanced  Reoctora 
and  Special  Projects,  Office  ofNacJear 
Reactor  Regulation. 

[FR  Doc.  91-16285  Filed  7-^1-eu  8:46  un| 
WLUM  CODE  rsa»«i-«i 

[Docket  Na  50-262] 

Brigham  Yotmg  Ifniversfty;  Proposed 
Issuance  of  Orders  Authorizing 
Disposition  of  Component  Parts  and 
Terminating  Facfffty  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  orders 
authorizing  Brigham  Young  University 
(the  licensee)  to  dismantle  the  ceactor 
facility  and  dispose  of  the  component 
parts,  and  authorizing  termination  of 
Facility  License  No.  R-109,  in 
accordance  with  the  hceosee's 
application  dated  June  28. 1990.  as 
supplemented  on  July  2, 1991. 

The  first  of  these  orders  would  be 
issued  following  the  Commission's 


review  and  approval  of  the  licensee's 
detailed  plan  for  decontamination  of  the 
facility  and  disposal  of  the  radioactive 
components,  or  some  alternate 
disposition  plan  for  the  facility.  This 
order  would  authorize  implementation 
of  the  approved  plan.  Following 
completion  of  tfie  authorized  activities 
and  verification  by  the  Commission  Aat 
acceptable  radioactive  contamination 
levels  have  been  achieved,  the 
Commission  would  issue  a  second  order 
terminating  the  facility  license  and  any 
further  NRC  jurisdiction  over  the 
facility.  Prior  to  issuance  of  each  order, 
the  Commission  will  have  made  the 
findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  regulations. 

By  September  3, 1991,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  subject  orders 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  and 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington,  DC 
20555.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Comjnission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifiically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2}  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  tn 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(8)  of  the 
subject  natter  of  the  proceeding  as  to 


which  petitioner  wi^es  to  intervene. 
Any  person  who  iias  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  vihthout  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  imxxeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  he  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  et  tf»e 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  wiA 
the  apphcant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  Uinilsd  to 
matters  within  the  scope  of  the  orders 
under  consideratiQa  llie  conlentioa 
must  be  one  which,  if  proven,  would 
entitie  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  nvith  respect  to  at  least  one 
contention  will  not  be  pennitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
hitervene,  aad  have  the  opportunity  to 
participate  fully  in  the  conduct  of  Uie 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  l>e  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington,  DC  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  tfie 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (In 
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Missouri  l-{800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Seymour  H.  Weiss:  petitioner's  name 
and  telephone  number;  date  petition 
was  mailed;  Brigham  Young  University; 
and  publication  date  and  page  number 
of  this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  to  Mr. 
Eugene  H.  Bramhall,  General  Counsel, 
A-357  ASH.  Brigham  Young  Univerity. 
Provo,  Utah  84602,  attorney  for  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  Ucensee's  application 
dated  June  28. 1990.  as  supplemented  on 
July  2. 1991.  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC 
20555. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  July,  1991. 

For  the  Nuclear  Regulatory  Commission. 
Ricfaard  F.  Dudley, 

Acting  Director  Non-Power  Reactors, 
Decommissioning  and  Environmental  Project 
Directorate  Division  of  Advanced  Reactors 
and  Special  Projects  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc  91-18286  FUed  7-31-91;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-294««;  FN*  Na  SR-CBOE- 
91-24] 

S«lf-Regulatory  Organizations;  FUing 
of  Proposed  Rule  Change  by  ttte 
Chicago  Board  Options  Exchange, 
Inc^  Relating  to  the  Listing  of  Capped 
index  Options 

July  25. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  June  6, 1991,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC  or 
"Commission")  the  proposed  rule 


change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
to  allow  the  Exchange  to  list  Capped 
Index  Options  ("Capped  Index  Option" 
or  "Option"),  defined  in  the  proposal  as 
options  on  a  specific  market  index  that 
are  exercised  automatically  when  the 
option's  "cap  price"  (the  strike  price 
plus  the  cap  interval  for  a  call  or  the 
strike  price  minus  the  cap  interval  for  a 
put)  is  less  than  or  equals  the  closing 
index  value  for  calls  or  when  the  cap 
price  is  greater  than  or  equals  the 
closing  index  value  for  puts.  The 
proposed  call  Options  are  the  equivalent 
of  vertical  bull  spreads  traded  as  a 
single  security  (i.e.,  the  combination  of 
one  long  an  one  short  call  position  with 
the  same  expiration  but  where  the  strike 
price  of  the  short  call  is  higher  than  the 
strike  price  of  the  long  call).  Conversely, 
the  proposed  put  options  are  the 
equivalent  of  vertical  bear  spreads 
traded  as  a  single  seciuity  [i.e.,  the 
combination  of  one  long  put  and  one 
short  put  position  with  the  same 
expiration,  but  where  the  strike  price  of 
the  short  put  is  lower  than  the  strike 
price  of  the  long  put).  Initially,  the  CBOE 
proposes  to  list  Capped  Index  Options 
on  the  Standard  &  Poor's  100  ("OEX") 
Index.  The  text  of  the  proposal  Is 
attached  as  Exhibit  A 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Hie  CBOE  proposes  to  amend  its  rules 
to  allow  the  Exchange  to  list  Capped 


Index  Options,  defined  in  the  proposal 
as  options  on  a  specific  market  index 
that  are  exercised  automatically  at  any 
time  prior  to  expiration  when  the 
option's  "cap  price"  is  less  than  or 
equals  the  closing  index  value  for  calls 
or  when  the  cap  price  is  greater  than  or 
equals  the  closing  index  value  for  puts. 
The  cap  price,  which  is  assigned  when 
the  Option  is  listed,  is  the  strike  price 
plus  the  cap  interval  for  a  call  or  the 
strike  price  minus  the  cap  interval  for  a 
put.  The  proposed  options  will  feature 
Automatic  European  Exercise,  which 
provides  that  they  w*ill  be  exercised 
automatically  when  the  cap  price  is 
reached.  If  the  Options  fail  to  reach  the 
cap  price,  they  may  be  exercised  only  on 
the  last  business  day  prior  to  expiration. 
The  cap  price  establishes  a  pre-defined 
maximum  value  for  the  proposed 
options. 

At  this  time,  the  CBOE  proposes  only 
to  list  Capped  Index  Options  on  the 
OEX.  Initially,  the  cap  interval  for  the 
Capped  OEX  options  will  be  $30.00,  but 
it  may  be  modified  by  the  Exchange's 
Product  Development  Committee. 

The  CBOE  proposes  to  list  Capped 
Index  Options  in  order  to  provide  the 
investing  public  with  a  simpler  means  to 
use  options.  The  CBOE  believes  that  this 
objective  will  be  accomplished  by  giving 
brokers  and  customers  an  option  which 
has  a  pre-defined  maximum  value 
regardless  of  moves  in  the  market  value 
of  the  imderlying  index.  Because  the 
maximum  gain  or  loss  will  be 
imderstood  easily,  the  proposed  Options 
will  be  a  relatively  low  risk  security 
compared  to  regular  options. 

As  described  above,  the  call  Options 
are  equivalent  to  vertical  bull  spreads 
and  the  put  Options  are  equivalent  to 
vertical  bear  spreads. 

By  packaging  the  spread  in  one 
transaction,  the  Capped  Index  Options 
will  offer  investors  a  simple,  more 
e^icient  method  of  executing  spread 
transactions,  without  the  risk  of  having 
the  short  leg  exercised.  In  addition, 
transaction-related  expenses  will  be 
reduced. 

The  Automatic  European  Exercise 
featiu^  will  also  decrease  the  risk  level 
of  the  proposed  Options  to  options 
writers.  Because  the  Options  will  be 
exercisable  only  at  expiration,  unless 
the  index  cap  is  reached  and  the  Option 
is  exercised  automatically,  there  is 
limited  risk  of  early  exercise.  For 
example,  a  four  month  $30  capped  OEX 
call  option  with  a  360  strike  and  a  cap 
price  of  390  (360  plus  $30  cap  interval) 
allows  investors  to  benefit  from  up  to  a 
30  point  move  in  the  index.  This  Capped 
Index  Option  will  be  exercised 
automatically  when  the  OEX  closes  at 


or  above  39a  The  CBOE  ale 
that  the  Options  should  be  ( 
the  member  firms  that  have 
the  use  of  options  by  their  c 
that  the  profit/loss  is  iimite< 
option  contract. 

The  CBOE  proposes  to  an 
Exchange  Rule  24^,  Exercis 
adding  Interpretation  .02.  In 
.02  will  exclude  Capped  Ind 
from  the  calculation  of  exer 
for  index  option  contracts.  1 
amendment  will  allow  mem 
maintain  their  position  in  in 
even  if  the  member's  Optioi 
exercised  automatically  bee 
price  has  been  reached.  For 
during  the  week  prior  to  the 
expiration  of  options,  meml 
limited  to  a  position  in  June 
154XX)  contracts  and  to  an  e 
that  is  equal  to  that  amount 
member's  position  in  Cappe 
Options  with  expirations  be 
could  be  exercised  automat 
cap  price  is  reached.  The  pr 
amendment  will  allow  the  n 
continue  to  hold  up  to  15,00i 
in  June  options  even  if  the  d 
Option  position  is  exerdsec 

The  CBOE  also  proposes 
Interpretation  .03  to  Rule  24 
Option  Contracts,  fnterpreti 
specifies  an  initial  cap  intei 
which  may  be  modified  late 
Product  Development  Comr 
addition.  Interpretation  JB3 
(i)  One  8t-the-money  call  ai 
listed;  (ii)  the  Product  Devel 
Committee  may  add  new  se 
accommodate  large  moves  i 
underlying  index;  and  (iii)  s 
listed  with  expiration  roonti 
months  into  the  future  on  ai 
month  basis.  The  Product  D 
Committee  may  add  additic 

Interpretation  .03  reflects 
uniqueness  of  the  Options, 
specific  aeries  with  an  initii 
interval  of  $30.00  at  two  mc 
is  a  result  of  the  Excbange'i 
the  needs  of  the  members  a 
who  will  trade  Capped  indt 
In  addition,  the  CBOE  belie 
will  avoid  strike  price  proh: 
limiting  die  introduction  of 
of  OptioBs. 

(2)  Basis 

The  CBOE  believes  that  1 
rule  change  is  coneistent  w 
6(b)  of  the  Act,  in  general  t 
the  ot^ectives  of  section  6(1 
particular,  in  that  it  is  desij 
promote  just  and  equitable 
trade. 
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Index  Options,  defmed  in  the  proposal 
as  options  on  a  specific  market  index 
that  are  exercised  automatically  at  any 
time  prior  to  expiration  when  the 
option's  "cap  price"  is  less  than  or 
equals  the  closing  index  value  for  calls 
or  when  the  cap  price  is  greater  than  or 
equals  the  closing  index  value  for  puts. 
The  cap  price,  which  is  assigned  when 
the  Option  is  listed,  is  the  strike  price 
plus  the  cap  interval  for  a  call  or  the 
strike  price  minus  the  cap  interval  for  a 
put.  The  proposed  options  will  feature 
Automatic  European  Exercise,  which 
provides  that  they  will  be  exercised 
automatically  when  the  cap  price  is 
reached.  If  the  Options  fail  to  reach  the 
cap  price,  they  may  be  exercised  only  on 
the  last  business  day  prior  to  expiration. 
The  cap  price  establishes  a  pre-defined 
maximum  value  for  the  proposed 
options. 

At  this  time,  the  CBOE  proposes  only 
to  list  Capped  Index  Options  on  the 
OEX.  Initially,  the  cap  interval  for  the 
Capped  OEX  options  will  be  $30.00,  but 
it  may  be  modified  by  the  Exchange's 
Product  Development  Committee. 

The  CBOE  proposes  to  list  Capped 
Index  Options  in  order  to  provide  the 
investing  public  with  a  simpler  means  to 
use  options.  The  CBOE  believes  that  this 
objective  will  be  accomplished  by  giving 
brokers  and  customers  an  option  which 
has  a  pre-defmed  maximum  value 
regardless  of  moves  in  the  market  value 
of  the  underlying  index.  Because  the 
maximum  gain  or  loss  will  be 
understood  easily,  the  proposed  Options 
will  be  a  relatively  low  risk  security 
compared  to  regular  options. 

As  described  above,  the  call  Options 
are  equivalent  to  vertical  bull  spreads 
and  the  put  Options  are  equivalent  to 
vertical  bear  spreads. 

By  packaging  the  spread  in  one 
transaction,  the  Capped  Index  Options 
will  offer  investors  a  simple,  more 
efficient  method  of  executing  spread 
transactions,  without  the  risk  of  having 
the  short  leg  exercised.  In  addition, 
transaction-related  expenses  will  be 
reduced. 

The  Automatic  European  Exercise 
featiu«  will  also  decrease  the  risk  level 
of  the  proposed  Options  to  options 
writers.  Because  the  Options  will  be 
exercisable  only  at  expiration,  unless 
the  index  cap  is  reached  and  the  Option 
is  exercised  automatically,  there  is 
limited  risk  of  early  exercise.  For 
example,  a  four  month  $30  capped  OEX 
call  option  with  a  360  strike  and  a  cap 
price  of  390  (360  plus  $30  cap  interval) 
allows  investors  to  beneflt  h:t)m  up  to  a 
30  point  move  in  the  index.  This  Capped 
Index  Option  will  be  exercised 
automatically  when  the  OEX  closes  at 


or  above  39a  The  CBOE  also  believes 

that  the  Options  should  be  attractive  to 
the  member  turns  that  have  restricted 
the  use  of  options  by  their  customers,  hi 
that  the  profit/loss  is  limited  for  emdi 
option  contract. 

The  CBOE  proposes  to  amend 
Exchange  Rule  24.5,  Exercise  Limits,  by 
adding  Interpretation  JOZ.  Interpretation 
.02  will  exclude  Capped  Index  Options 
from  the  calculation  of  exercise  limits 
for  index  option  contracts.  This 
amendment  will  allow  members  to 
maintain  their  position  in  index  options 
even  if  the  member's  Option  position  is 
exercised  automatically  because  the  cap 
price  has  been  reached.  For  example. 
during  the  week  prior  to  the  June 
expiration  of  options,  members  are 
limited  to  a  position  in  June  options  of 
154XX)  contracts  and  to  an  exerose  limit 
that  is  equal  to  that  amount  However,  a 
member's  position  in  Capped  Index 
Options  with  expirations  beyond  June 
could  be  exercised  automatically  if  the 
cap  price  is  reached.  The  proposed 
amendment  will  allow  the  members  to 
continue  to  hold  up  to  ISiXX)  contracts 
in  June  options  e\'en  if  the  member's 
Option  position  is  exercised. 

The  CBOE  also  proposes  to  add 
Interpretation  .03  to  Rule  24.9.  Terms  of 
Option  Contracts.  Interpretation  .03 
specifies  an  inidal  cap  interval  of  $30.00. 
which  may  be  modified  later  by  the 
Product  Development  Committee.  In 
addition,  Interpretation  J03  provides  that 
(i)  One  at-the-money  call  and  put  will  be 
listed;  [S)  the  Product  Developnoent 
Committee  may  add  new  series  to 
accommodate  large  moves  in  the 
underlying  index;  and  (iii)  series  will  be 
listed  with  expiration  months  four 
months  into  the  future  on  an  every  other 
month  basis.  The  Product  Development 
Committee  may  add  additional  series. 

Interpretation  .03  reflects  the 
uniqueness  of  the  Options.  The  listing  of 
specific  series  %vith  an  initial  cap 
interval  of  $30.00  at  two  month  intervals 
is  a  result  of  the  Exchange's  review  of 
the  needs  of  the  members  and  customers 
who  will  trade  Capped  index  Options. 
In  addition,  the  CBOE  beheves  that  it 
will  avoid  strike  price  proliferation  by 
limiting  the  introduction  of  the  amount 
of  Optioos. 

(2)  Basis 

lite  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  die  Act,  in  general  and  furthers 
the  ot^ectives  of  section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade. 


(b)  Self-Regulatory  Organirotion's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  unpose  any 
inappropriate  burden  on  conipetiticHi. 

(Cj Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  diange. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  TImiag  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fedanl 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  op  to 
90  days  of  such  date  if  it  fmds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institiite  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solidtatian  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 

arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450'Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  ameiKtments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submission  should  refer  to  the  file 
number  in  the  caption  at>ove  and  shook) 
be  submitted  by  August  22, 1991. 


For  the  (Commission,  by  tbe  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Deputy  Secretary. 

&diilritA 

Proptmed  fUJe  Chcaige— Chicago  Board 
Cations  Exchange,  Incorporated 

Italicizing  reflects  additions,  bradiets 
deletions. 

Rule  24.1    Delinitiaiu 

[»)  tiiroi^fa  U)  No  chmngt- 

Capped  Index  Option 

/k)  The  term  'capped  index  optiaa"  it  aa 
Automatic  European  Option  on  a  specific 
market  index  that  is  automatically  exercised 
anytime  prior  to  its  expiratioa  when  the  cap 
price  is  less  than  or  equals  the  closing  index 
value  for  calls  or  when  the  cap  price  is 
greater  than  or  equals  the  closing  index 
value. 

Cap  Price 

(I)  The  term  "toup  price"  means  the  ttrike 
price  plus  the  cap  interval  for  a  coll  or  the 
strike  price  minus  the  cap  interval  for  a  puL 
The  cap  price  is  assigned  to  the  cc^pped  index 
option  when  listed. 

Automatic  European  Option 

(m)  The  term  "Automatic  European 
Option  "  means  a  European  option  controct 
that  is  automatically  exercised  when  the  cap 
price  is  reached  If  this  does  not  occur,  it  can 
only  be  exercised  on  the  last  business  day 
prior  to  the  day  it  expires. 
Rule  24.5    Exercise  Lhnhs 

No  change. 

*  *  *  lirterpretatHiBS  and  Policies: 
.01    No  change. 

Xi2    Capped  Index  Options  wiH  not  be 
included  when  calculating  exercise  limits  for 
index  option  contract*. 

Rule  24.9    Tenns  of  Option  Contracts 

(a)  through  (d)  No  change. 

*  *  *  Interpretations  and  Policies: 
.01  and  .02    No  change. 

.03    For  capped  index  options,  the 
procedures  for  adding  strike  prices  shall  be 
as  follows: 

a.  The  cap  interval  shall  initially  be  tSOXtO 
but  may  be  modified  pursuant  to  such  a 
determination  by  the  Product  Devefopmeat 
Committee. 

b.  Initially,  one  at-the-money  call  and  put 
will  be  listed. 

c.  New  series  may  be  added  to 
accommodate  large  snores  in  the  index 
pursuant  to  the  authority  of  the  Product 
Development  Committee. 

d.  Series  will  be  listed  with  expiration 
months  four  months  into  the  future  on  an 
every  other  month  basis.  Additional  series 
may  be  added  pursuant  to  the  directive  of  the 
Product  Development  Committee. 

[PR  Doc.  91-1«1W  POed  7-3t-«l;  8:45  am) 
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(R«<MM  Na  34-29493;  FH«  Na  SR-MSTC- 
91-03] 

Self-Aegulatory  Organizations; 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  Order  Granting 
Temporary  Accelerated  Approval  of  a 
Proposed  Rule  Change  Estat>llsfting 
ttie  Institutional  Participant  Services 
Program 

July  2a  1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934,*  notice 
is  hereby  given  that  on  July  9. 1991.  the 
Midwest  Securities  Trust  Company 
("MSTC")  filed  with  the  Securities  and 
Exchange  Conunission  the  proposed  rule 
change  as  described  in  Items  I.  II.  and  III 
below,  which  Items  have  been  prepared 
by  MSTC.  The  Commision  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons.  The  Commission  is  also 
granting  accelerated  approval  of  the 
proposed  rule  change  on  a  temporary 
basis  through  January  31. 1992. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  nile  change  establishes 
(i)  the  Institutional  Participant  Services 
Program  ("Program")  and  (ii)  a  new 
category  of  participants 
("Institutions").* 

n.  Self-Regulatory  Organizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  MSTC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  or  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CoQunission  has  approved  the 
proposed  rule  change  on  a  temporary 
basis  until  July  31, 1991  (Temporary 
Approval  Period").*  The  rationale  for 


initially  approving  the  rule  change  on  a 
temporary  basis  was  to  provide  MSTC 
with  the  opportunity  to  formulate  more 
definitive  financial  and  operational 
standards  for  Institutions  that  desire  to 
participate  in  the  Program. 
Subsequently,  on  December  28, 1990, 
MSTC  filed  a  proposed  rule  change  (SR- 
MSTC-90-10)  which  requested 
permanent  approval  of  the  Program  and 
proposed  more  definitive  standards  of 
participation  and  financial  and 
operational  capabilities  for  Institutions. 
To  provide  the  Commission  with  the 
opportunity  to  review  these  standards 
while  providing  continuity  of  service  to 
Institutions  that  currently  participate  in 
the  Program,  this  proposed  rule  change 
requests  that  the  Commission  extend  the 
Program  under  the  terms  of  the 
Temporary  Approval  Orders  through 
January  31, 1992.* 

MSTC  believes  that  the  proposed  rule 
change  is  consistent  with  section  17A  of 
the  Act  because  it  will  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
the  safeguarding  of  funds  and  securities 
by  providing  Institutions  with  the 
opportunity  to  participate  directly  in 
MSTC 

B.  Self-Regulatory  Organization's 
Statement  on  ButxJen  on  Competition 

MSTC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

MSTC  has  not  received  any  comments 
from  participants  of  the  proposed  rule 
change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  of 
Commission  Action 

MSTC  requests  the  Commission  to 
find  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  the  fiUng.  Such 
accelerated  approval  would  permit 
MSTC  to  offer  continuity  of  service  to 
Institutions  that  participate  in  the 
Program  while  providing  the 
Commission  tvith  sufficient  time  to 
analyze  the  more  definitive  standards  of 


« 15  UAC  r8«(b). 

*  Attached  at  Exhibit  A  and  Exhibit  a 
respectively,  to  SecuriUea  Exchange  Act  Releaae 
Na  28844  (February  1. 1991).  S6  FR  5035  (File  Na 
SR-MSTC-91-01)  are  the  text  of  the  proposed  rule 
change  and  MSTCt  procedures  for  the  Program. 

•  Securities  Exchange  Act  Release  ^4o•.  277S2 
(March  1. 1880).  55  FR  8271  (File  No.  SR-MSTC-SS- 


OS)  and  28844  (Febniary  1. 1091).  S6  FR  S036  (File 
No.  SR-M8TC-S1-01)  (^'emporaiy  Appr«>val 
Orders"). 

♦  For  a  complete  description  of  the  servlcM 
offered  under  the  Program  and  the  current 
standards  of  nnancial  and  operational  capabilities 
for  Institutions  under  the  Program,  see  Temporary 
Approval  Order*. 


participation  and  financial  operational 
capability  recently  proposed  by  MSTC 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and,  in 
particular  with  the  requirements  of 
sections  17A(b)(3)  (A)  and  (F)  of  the 
Act.*  Those  sections  require  that  the 
rules  and  organizational  structure  of  a 
clearing  agency  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  the 
safeguarding  of  fimds  and  securities 
which  are  under  the  clearing  agency's 
custody  and  control.  The  Commission 
believes  that  MSTC's  proposal  will  help 
achieve  these  requirements  by  providing 
Institutions  with  the  opportunity  to 
participate  directly  in  MSTC 

The  Commission  also  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  of  filing 
thereof.  The  Commission  does  not 
anticipate  that  it  will  receive  any 
significant  negative  comment  on  the 
proposed  rule  change  in  view  of  the  fact 
that  no  comments  were  received  on  the 
proposals  approved  in  the  Temporary 
Approval  Orders,  which  were  identical 
In  substance  to  this  proposed  rule 
change.  Further,  the  Commission  notes 
that  the  Program  has  operated  without 
incident  during  the  Temporary  Approval 
Period.  Thus,  accelerated  approval  of 
the  proposed  rule  change  on  a 
temporary  basis  will  permit  MSTC  to 
provide  continuity  of  service  to  those 
Institutions  that  ciurently  participate  in 
the  Program  while  the  Commission 
reviews  MSTCs  proposed  permanent 
standards  of  financial  and  operational 
capabilides  for  such  Institutions. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC  AJl  submissions  should 
refer  to  file  number  SR-MSTC-91-03 


•  IS  XiSJC  78()-l(bH3)  (A)  and  (F). 


and  should  be  submitted  by 
1991. 

It  is  therefore  ordered,  Pui 
section  19(b)(2)  of  the  Act,* 
proposed  rule  change  (File  ^ 
MSTC-91-03)  be.  and  hereb; 
approved  on  a  temporary  ba 
January  31, 1992. 

For  the  Commission,  by  the  D 
Market  Regulation,  pursuant  to 
authority.'' 

Margarat  H.  McFailand, 
Deputy  Secretary. 
[FR  Doc.  91-18274  Filed  7-^-«l 

BIUJNQ  COOE  KtO-Ot-M 


[Release  Na  34-29492 ;  File  M 
91-09] 

Self-Regulatory  Organizati< 
York  Stock  Exchange,  Inc.; 
Approving  Proposed  Rule  < 

July  28, 1991. 

In  the  matter  of  Self-Regulate 
Organizations;  New  York  Stock 
Inc.;  Order  Approving  Proposec 
R plating  to  the  Overnight  Comf 
That  Will  Permit:  (1)  Security  P 
Movements,  and  (2)  the  Compa 
"Ex-Clearing  House"  Transact! 

On  March  29, 1991,  the  Ni 
Stock  Exchange,  Inc.  ("NYS 
"Exchange")  filed  with  the  J 
and  Exchange  Commission 
("Commission"  or  "SEC")  a 
rule  change  under  Section  1 
Securities  Exchange  Act  of 
("Act").*  Notice  of  the  prop 
change  was  published  in  thi 
Register  on  May  9, 1991,  to  i 
comments  from  interested  p 
comments  were  received.  T 
approves  the  proposal. 

I.  Descr^tion 

The  proposed  rule  change 
authorize  NYSE  to  add  two 
enhancements  to  its  Ovemi 
Comparision  System  ("OCS 
discussed  below,  the  enhan 
(1)  Permit  clearing  member 
in  the  OCS  Correction  Systi 


*  15  U.S.C.  78s(b)(2). 

*  17  CFR  200.3O-3(a)(12). 
'15U.S.C.  |78*(b). 

*  Securities  Exchange  Act  Reteas 
1. 1991).  56  FR  21514. 

*  OCS  Is  a  major  automated  systi 
mSE  in  its  post-trade  processing  o 
transactions.  While  OCS  provides  i 
services.  Its  principal  function  Is  to 
side  and  sell-side  of  trades  in  order 
compared  trades.  For  information  a 
Securities  Exchange  Act  Release  N 
14. 1980).  M  FR  11470  ([File  No.  SR- 
(Mr.l 

*The  "Correction  System"  is  a  m 
of  OCS.  For  information  on  the  Cor 
see  Securities  Exchange  Act  Releai 
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participation  and  financial  operational 
capability  recently  proposed  by  MSTC 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and.  In 
particular  with  the  requirements  of 
sections  17A(b)(3)  (A)  and  (F)  of  the 
Act.*  Those  sections  require  that  the 
rules  and  organizational  structure  of  a 
clearing  agency  promote  the  prompt  and 
acctirate  clearance  and  settlement  of 
securities  transactions  and  the 
safeguarding  of  fimds  and  seciuities 
which  are  under  the  clearing  agency's 
custody  and  control.  The  Commission 
believes  that  MSTC's  proposal  will  help 
achieve  these  requirements  by  providing 
Institutions  with  the  opportunity  to 
participate  directly  in  MSTC 

The  Commission  also  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after  the 
date  of  pubUcation  of  notice  of  filing 
thereof.  The  Commission  does  not 
anticipate  that  it  will  receive  any 
significant  negative  comment  on  the 
proposed  rule  change  in  view  of  the  fact 
that  no  comments  were  received  on  the 
proposals  approved  in  the  Temporary 
Approval  Orders,  which  were  identical 
in  substance  to  this  proposed  rule 
change.  Further,  the  Commission  notes 
that  the  Program  has  operated  without 
incident  during  the  Temporary  Approval 
Period.  Thus,  accelerated  approval  of 
the  proposed  rule  change  on  a 
temporary  basis  will  permit  MSTC  to 
provide  continuity  of  service  to  those 
Institutions  that  currently  participate  in 
the  Program  while  the  Commission 
reviews  MSTCs  proposed  permanent 
standards  of  financial  and  operational 
capabilities  for  such  Institutions. 

IV.  Solidtatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C  552.  Mrill  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC  All  submissions  should 
refer  to  file  number  SR-MSTC-ei-03 


and  should  be  submitted  by  August  22. 
1991. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2]  of  the  Act.*  that  the 
proposed  rule  change  (File  No.  SR- 
MSTC-91-03)  be.  and  hereby  is. 
approved  on  a  temporary  basis  through 
January  31, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margant  H.  McFailand, 
Deputy  Secretary. 
[FR  Doc.  91-18274  Filed  7-31-Bl:  8:45  am] 

nUJNQ  CODE  W10-0V4I 


[Release  No.  34-29492 ;  File  No.  SR-NYSE- 
91-09] 

Setf-Regulatory  Organization;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 

luly  28, 1991. 

In  the  matter  of  Self-Regulatory 
Organizations;  New  York  Stock  Exchange, 
Inc.;  Order  Approving  Proposed  Rule  Change 
Relating  to  the  Overnight  Comparison  System 
That  Will  Permit:  (1)  Security  Position 
Movements,  and  (2)  the  Comparison  of  Cash 
"Ex-Clearing  House"  Transactions. 

On  March  29, 1991,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  under  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposed  rule 
change  was  published  in  the  Federal 
Register  on  May  9, 1991,  to  solicit 
comments  from  interested  persons.'  No 
comments  were  received.  This  order 
approves  the  proposal. 

I.  Descr^tion 

The  proposed  rule  change  will 
authorize  NYSE  to  add  two  electronic 
enhancements  to  its  Overnight 
Comparision  System  ("OCS").'  As 
discussed  below,  the  enhancements  will: 
(1)  Permit  clearing  member  participants 
in  the  OCS  Correction  System  *  to 


*  15  USjC  78q-l(bH3)  (A)  and  (F). 


*  15  U.S.C.  78«(b)(2). 

*  17  CFR  200.3O-3(a)(12). 
■1SU.SX:.  |78«(b). 

*  Securitiei  Exchange  Act  Release  No.  29156  (May 
1. 1991),  56  FR  21514. 

*  OCS  i»  a  major  automated  tyttem  used  by 
Nl^SE  in  its  post-trade  processing  of  securttiea 
transaction*.  While  CX^  provides  several  electronic 
iervicea.  it*  principal  function  it  to  match  the  buy- 
lide  and  sell-side  of  trades  in  order  to  produce 
compared  trades.  For  information  on  OCS.  tea 
Securities  Exchange  Act  Release  No.  28627  (March 
14. 1980).  M  FR  11470  ([FUa  No.  SR-NYSE-e8-36]. 
(Mr.l 

*  The  "Correction  System"  is  a  major  component 
of  OCS.  For  information  on  the  Correction  System, 
see  Securities  Exchange  Act  Release  No.  26773 


transfer  open  securities  positions  to 
other  clearing  members  ("Step-Out- 
Service");  and  (2)  permit  automated 
comparison  of  trades  executed  for 
"cash,"  whereas  previously  such  trades 
have  been  compared  pursuant  to 
arrangements  between  trading  parties 
and  not  submitted  to  a  clearing  agency 
[i.e..  ex-clearing  house].* 

A.  The  Step-Out  Service 

The  proposed  rule  change  will 
authorize  NYSE  to  offer  the  clearing 
commiuiity  a  new  service  known  as  the 
"Step-Out  Service"  ("SOS").  SOS  will 
apply  to  all  stock  trades  in  NYSE-listed 
stocks,"  but  SOS  initially  will  not  apply 
to  trades  in  bonds  or  other  securities.' 
The  NYSE  states  that  SOS  will  enable 
the  Exchange's  clearing  members,  by 
pressing  keys  on  a  computer  terminal,  to 
issue  instructions  to  a  qualified  clearing 
agency  •  for  the  transfer  of  open 
contractual  commitments  between  the 
members'  clearing  accounts.' 
Specifically,  SOS  will  permit  all  or  part 
of  an  open  stock  transaction  to  be 
trtmsferred  electronically  from  one 
clearing  firm's  account  to  another 
clearing  firm's  account  prior  to 
settlement  of  the  trade. '° 


(May  1. 1989).  54  FR  20227  (File  No.5R-NYSE-8e- 
03). 

*  See  NYSE  Rule  133.  See  also  NYSE  Rules  131- 
13Z 

*  Under  NYSE  roles,  the  term  "stock"  includes 
stocks,  rights,  and  warrants.  NYSE  Rule  4. 

The  proposed  rule  change  presumes  that  by 
limiting  the  use  of  SOS  to  trades  in  NYSE-listed 
stocks  and  to  NYSE  clearing  members.  SOS  as  a 
practical  matter  will  apply  only  to  trades  executed 
on  the  Exchange's  trading  floor.  Nevertheless, 
technically.  NYSE  clearing  meml>ers  will  be  able  to 
use  SOS  for  position  movements  of  any  trades  in 
NYSE-listed  stocks,  even  if  executed  on  another 
exchange  or  over-the-counter.  Telephone 
conversation  between  Dennis  Covelli,  Vice 
President.  Post  Trade  Services,  NYSE,  and  Thomas 
C.  Etter.  Jr.,  Attorney.  Division  of  Market  Regulation 
("Division",  SEC  (June  5. 1991). 

*  NYSE  ha*  stated  in  iU  filing  that  If  it  should 
desire  to  add  other  securities  {e.g.,  txmds)  to  SOS,  it 
will  submit  another  rule  proposal  to  the  Commission 
tinder  section  I9(b]  of  the  Act. 

*  "Qualified  clearing  agency"  is  defined  in  NYSE 
Rule  132.ia 

*  While  technically  SOS  could  accommodate  • 
trade  with  any  type  of  settlement  term*  [e.g.,  cash, 
next  day.  seller's  option,  etc.),  the  Exchange 
beUeves  that  for  a  variety  of  reasons  involving 
routine  business  practices,  SOS  will  be  used  almost 
exclusively  for  regular  way  trades  [i.e.,  trades  that 
settle  on  the  fifth  business  day  after  trade  date). 
T'llephone  conversation  between  Dennis  Covelli, 
Vice  President,  Post  Trade  Service*.  NYSE,  and 
Thomas  C.  Etter,  Jr.,  Attorney.  Division.  SEC  (May 
31.1991). 

■°  Such  a  transfer  Is  referred  to  as  a  "step-out"  or 
•  "flip."  The  term  "flip"  also  may  be  used  to  mean 
the  movement  of  an  open  aecuritie*  po*ition 
between  clearing  agencies.  For  the  purposes  of  this 
Tiling,  however,  "step-out"  and  "flip"  are  being  uaed 
to  mean  transfers  of  open  securities  positions 
between  broker-dealers  (;>„  between  NYSE 
clearing  members)  and  not  transfers  between 


Any  NYSE  member  organization  using 
OCS,  meaning  every  NYSE  clearing  firm, 
will  be  eligible  to  use  SOS.  In  effect,  the 
Exchange  is  Implementing  an  electronic 
mail  service  for  step-out  movements 
among  its  clearing  members.  As  noted, 
SOS  will  be  an  adjunct  to  the 
Exchange's  Correction  System,  but  the 
Correction  System  and  SOS  will  not 
interface." 

The  NYSE  clearing  members  that 
participate  in  SOS  will  be  able  to  enter 
records  on  their  SOS  terminal  screens 
that  will  provide  the  identity  of  the 
security,  the  number  of  shares,  price, 
and  counter  clearing  firm.  The  counter, 
or  receiving,  participant  may  affirm, 
reject,  or  leave  an  item  imaffirmed.'*  At 
the  end  of  each  trading  day,  the 
Exchange  will  transmit  affirmed  items  to 
the  appropriate  qualified  clearing 
agency  where  applicable  credits  and ' 
debits  will  be  entered  in  the  clearing 
firms'  accounts. 

Under  the  proposal,  the  appropriate 
qualified  clearing  agency  will  merge  the 
affirmed  items  into  the  normal  clearance 
and  settlement  cycles.  The  Exchange 
beUeves  that  by  allowing  these  entries 
to  be  merged  into  the  clearance  cycle 
with  all  other  transactions,  the  clearing 
members  can  accommodate  their 
business  requirements  through  the 
normal  comparison  vehicles  at  a 
qualified  clearing  agency.  The  Exchange 
believes  that  this  should  add  to  the 
efficiency  of  the  comparison  and 
clearing  processes  without  adding  to 
expenses." 

The  NYSE  states  that  there  are 
several  routine  postexecution  situations 
where  clearing  members  may  want  to 
transfer  open  securities  positions  to 
other  clearing  members.  Examples 
include  situations  where:  (1)  An 
institutional  customer  want  to  allocate 
executions  among  two  or  more 
Exchange  clearing  members,  (2)  a 


clearing  agencies.  Telephone  converstation  t>etween 
Dennis  Covelli,  Vice  President,  Poet  Trade  Services. 
NYSE,  and  Thomas  C  Etter,  Jr.,  Attorney.  Division. 
SEC  [June  5. 1991). 

* '  SOS  wiU  have  no  execution  capacity,  and  the 
sixe  of  a  trade  that  is  stepped-out  cannot  tie 
expanded  within  SOS.  Also  SOS.  as  part  of  the 
NYSE's  comparison  cycle,  %vill  be  subject  to  review 
by  the  Exchange's  audit  trail  and  market 
surveillance  units.  Telephone  conversation  Iwtween 
Dennis  Covelli,  Vice  President  Post  Trade  Service*. 
NYSE,  and  Thomas  C.  Etter,  Jr,  Attorney.  Divisloa 
SEC  (April  26. 1991). 

■  *  There  can  l>e  no  step-out  of  an  item  within  SOS 
unless  the  item  i*  affirmed  by  the  receiving  clearing 
member.  Id 

'•While,  technically,  the  step-out  procedure  is 
independent  of  trade  comparison.  NYSE  estimate* 
that  99%  of  step-outs  occur  after  comparison, 
usually  on  T-t-1.  Telephone  conversation  between 
Dennis  Covelh,  Vice  President  Poat  Trade  Services. 
NYSE,  and  Thomas  C.  Etter,  Jr.,  Attorney,  Division, 
SEC  (June  6. 1991). 
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clearing  member  want  to  "give-up"  [i.e., 
substitute)  another  clearing  member  for 
itself  after  the  original  comparison  has 
been  completed,  and  (3)  a  dearing 
member's  customer  want  to  combine 
several  trades  in  the  same  stock  with 
different  contract  prices  into  one  step 
out  trade  with  an  average  price  rather 
than  have  several  contract  prices.'^ 

The  Exchange  has  stated  in  the  ^ing 
that  in  accord  with  its  existing  rules,  the 
use  of  SOS  and  any  related  failure  of 
trade  comparison  or  failure  to  receive  or 
delivery  securities  will  have  no  effect  on 
the  terms  of  any  original  securities 
contract  or  on  the  liabilities  of  the 
original  parties."  Furthermore,  the 
Exchange  has  determined  that  the  per- 
item  usage  fee  for  SOS  will  be  $0.20 
instead  of  the  usual  OCS  per-item  usage 
fee  of  $a40.  The  Exchange  has  stated 
that  a  difference  in  fees  is  justified 
because  SOS  will  utilize  only  a  portion 
of  OCS's  capabilities. '  • 

B.  Proposed  Comparison  of  Cash  "Ex- 
Clearing  House"  Transactions 

The  proposed  rule  change  would 
permit  NYSE  members  to  compare  " 
"ex-dearing"  trades  '•  among 
themselves  through  OCS.  These  trades 
would  not  be  forwarded  to  NSCC  or 
another  clearing  agency  for  settlement. 

In  March  1980.  the  Commission 
approved  the  NYSE's  Rule  130.  »•  That 


'*  £v9-  a  caMamer  entering  into  five  buy 
tranaadten  of  2.000  ihara*  aacfa  at  s  different 
contract  prices  but  with  an  average  price  of  S10J3 
per  (hare  might  want  to  combine  the  trades  for  step- 
out  purposes  inta  a  stngle  block  consisting  of  10.000 
shares  at  $1033  per  share. 

The  act  of  combining  trades  for  step-out  purposes 
would  not  aSec<  tke  status  of  the  original  trades, 
which  already  would  have  been  booked,  and 
probably  would  have  been  compared,  prior  to  the 
step-out  movement.  Telephone  conversation 
betwMo  Deaois  OvelM.  Vice  President  Post  Trade 
Sefvicea.  NY88.  aad  Thomas  C.  Eiter.  Jr..  Attorney. 
Division.  SBC  {June  2S.  1991J. 

"See  NYSE  Rule  14Z 

'•For  further  information  on  SOS  usage  fees,  see 
Secoritiea  Exdunse  Act  Release  No.  29113  (Apnl 
22. 1801).  S8  FR  19704  (Flla  No.  SR-NYSE-01-10). 

"Trade  coBpariaoa  or  the  matching  of  the  buy 
and  sell  sides  of  a  securities  transaction,  is  the 
process  after  a  trade  has  bees  executed  by  which 
broker-dealers  or  their  agents  confirm  with  each 
othw  tfaa  macl  terms  of  a  trade  [e.g..  issue,  number 
of  Mills,  aad  pncej  and  the  existence  of  a  contract 
The  successful  completioa  of  thu  process  results  in 
o  compared  trade.  Coraporison  is  the  first  of  three 
basK  steps  in  the  post-execntioa  processing  of  a 
securities  transaction  (the  other  two  steps  being 
clearance  and  seltiemeni).  Divlsioa  of  Market 
Regulation.  Securities  and  Exchange  Commission. 
"Market  AnalyMs  at  October  13  and  18.  lOSa"  118- 
119  (December  1980). 

'•  "Ex-deanng  houae"  compariaon  of  trades 
means  that  the  trades  arc  aoi  sabauUed  to  a 
clearing  bouae  for  ooa(>atiaon.  dearaoce.  or 
settlameat  Saa  NYSE  Rale  133. 

•*  Secohties  Excfcaa^ie  Act  Ralaase  No.  11470 
(March  2a  IBSBJ.  M  FR  11470  [File  No.  SR-NYSE- 
88-36). 


rule,  which  was  to  be  implemented 
within  OCS  over  the  eighteen  months 
following  its  approval  established  the 
principle  that  "regular  way" 
transactions  *•  in  listed  stocks,  rights, 
and  warrants  must  be  compared  or 
closed  out  within  one  business  day  after 
the  trade  date  [i.e..  T+l").  The  "T-l-l" 
OCS  program  became  fully  effective  on 
Augusts.  1990.* » 

Initially,  the  use  of  OCS  was  limited 
to  trades  for  regular  way  settlement. 
Subsequently,  the  Exchange  requested 
and  received  approval  from  the 
Commission  to  use  OCS  for  stock  trades 
that  settie  on  a  "next  day"  and  "seller's 
option"  basis.**  CurrenUy.  ex-clearing 
house  trades,  which  mainly  indude 
"cash"  or  "same  day"  delivery  trades.*' 
have  no  access  to  OCS.** 

Cash  trades  were  iiot  induded  in  the 
previous  OCS  rule  proposals  because 
qualifled  clearing  agencies  could  not 
compare  trades  on  a  basis  that  would 
permit  delivery  of  securities  in 
compliance  with  time  frames  specified 
in  Exchange  rules.**  The  effect  of  the 
inability  to  compare  cash  trades  through 
the  facilities  of  a  qualified  clearing 
agency  has  been  that  dearing  firms 
have  had  to  use  manual  procedures  to 
compare  the  trades  with  each  other  [i.e.. 
ex-clearing  house  comparison).**  Such 
manual  procedures  have  applied  to  any 
ex-clearing  house  comparison  of  any 
stock,  right,  warrant,  "when  issued"  and 
"when  distributed"  securities,*"' 


"  The  term  "regular  way"  means  trade 
settlement  on  the  Tiftb  business  day  after  the 
execution  of  a  trade.  NYSE  Rule  84^3). 

*■  Securities  Exchange  Act  Releaae  No.  28205 
Quly  aa  1990).  SS  FR  31030  (File  N«  SR-NYSE-SO- 
21). 

*'  Securities  Exchange  Act  Release  Na  279M 
(January  18. 1990).  SS  FR  17«9  (File  No.  SR-NY8B- 
89-43).  For  definitions  at  "next  day"  and  "seller's 
optica"  see  NYSE  Rule  84. 

■'  "Cash"  and  "sane  day"  are  synonymous 
settlement  tenns.  For  definition  of  "cash"  or  "same 
day"  settlement  see  NYSE  Rule  84(1). 

■*  While  any  type  of  trade  may  be  compared  on 
an  ex-clearing  house  basis,  the  Exchange  notes  that 
the  vast  ma^ty  of  ex-dearing  house  trades  (about 
90*)  are  stock  trades  executijd  for  "cash" 
settlement  Telephone  cooversation  between  Dennis 
Covelli.  Vice  President.  Post  Trade  Services,  NYSE, 
and  Thomas  C.  Elter.  fr..  Attorney.  Division.  SEC 
Qxme  0.1991). 

■*  Under  NYSE  Ride  177,  deliveries  of  securities 
in  transactiooa  made  for  "caah"  at  or  before  2:00 
pja.  (ET)  must  be  made  beibre  2;^  pjn.  and 
deliveries  of  securities  in  transactions  made  for 
"cash"  afier  2.-00  pan.  muat  be  made  and  delivered 
within  30  minutes  after  the  lime  of  the  transactioa. 

■•  NYSE  Rules  133  and  137. 

•'  "When  issued"  and  "when  distnbuted  ' 
hwisactions  are  made  on  a  contingency  basis  on 
the  asaaaiiillaii  ttM  Iwaaca  oc  dsatribution  will 
occur  la  tka  aaar  iataM.  M.  TiMayaett  In  vestment 
k  Securities  Dictionary.  310  (1988). 


whether  settlement  is  to  be  regular  way, 
next-day.  or  seller's  option. 

Under  the  current  NYSE  ex-dearing 
house  procedtires.  before  a  securities 
delivery  can  be  effected,  there  must  be: 
(1)  A  manual  delivery  of  the  comparison 
form  by  the  sdling  party  to  the  office  of 
the  buying  party.  (2)  verification  of  the 
form's  trade  details,  and  (3)  attestation 
of  form's  accuracy  by  the  buying  party. 
Because  of  the  narrow  time  frames 
involved  in  cash  transactions,  the  NYSE 
claims  in  its  filing  that  it  is  not  tmusual 
for  these  comparison  forms  to  be 
processed  in  a  perfimctory  manner, 
especially  for  cash  transactions  made 
late  in  a  trading  session. 

The  NYSE  states  in  its  filing  that  the 
manual  operations  and  the  short  time 
frames  involved  in  cash  transactions 
have  caused  the  Data  Management 
Division  of  Wall  Stireet  ("DMD").  a 
division  of  the  Securities  Industry 
Association,  to  ask  the  Exchange  to 
permit  the  use  of  OCS  for  the  automated 
comparison  of  cash  trades.**  The 
Exchange  further  notes  that  the 
comparison  of  ex-ciearing  housb 
transactions,  induding  cash  trades,  is 
the  last  remaining  Exchange  comparison 
process  that  has  not  been  automated  for 
stocks,  rights,  and  warrants. 

The  NYSE  represents  in  Its  fiUng  that 
these  two  additional  functions  of  OCS 
[i.e.,  SOS  and  automated  comparison  of 
ex-clearing  house  trades)  will  not 
diminish  its  capability  to  accommodate 
ordinary  message  traffic  as  well  as  peak 
traffic.  Additionally,  the  Exchange 
represents  that  the  Correction  System's 
security  measures  are  satisfactory  to 
prevent  internal  and  external  violations. 

IL  Discussion 

Section  6(b)(5)  of  the  Act  **  states 
that  exchange  niles  should  be  designed 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  and  processing 
information  wdth  respect  to  securities 
transactions;  to  remove  impediments  to 
a  free  and  open  maricet  and  to  protect 
investors  and  the  public  interest. 
Additionally,  section  17A(a)(l)  of  the 
Act  '^  notes  the  need  for  prompt  and 
efficient  clearance  and  settlement  of 
securities  transactions,  and  it  expressly 
encourages  the  use  of  automation  to 
achieve  more  efficient  and  safer 
clearance  and  setUement  procedures.  As 
discussed  below,  the  Commission 


"  Letter  from  Edward  Adindfi.  Salvatore  Cuoco. 
and  Thomas  McCoaneU.  DMO.  to  Dennis  Covelli. 
Vice  President  Post  Trade  Services.  NYSE 
(December  S,  1990)  (submitted  by  NYSE  as  part  of 
thiafilii^ 

"UVJ&X:.7tt(bf(S\. 

»'»l5U.S.C7»(»-t(aHl). 


believes  the  proposal  further 
goals. 

The  Commission  beUeves 
SOS  enhancement  to  OCS  w 
numerous  post-execution  eff 
replacing  traditional  step-oui 
with  an  automated  system  tl: 
safer,  more  effective,  and  les 
per  step-out  movement.  NYS 
safeguards  include:  (1)  Preve 
members  from  changing  the  | 
quantity  of  any  trade  in  OCS 
effecting  executions  within  £ 
maintaining  appropriate  aud 
surveillance  reviews  of  SOS 
Accordingly,  the  Commissioi 
that  SOS  is  consistent  with  t 
6(b)(5)  and  17A(a)(l)  of  the  / 

In  approving  SOS,  the  Cor 
recognizes  that  numerous  lej 
reasons  exist  for  effecting  pc 
execution  movements  of  sec 
positions  among  dearing  me 
some  of  which  have  been  se 
above.  Nevertheless,  the  Coi 
cautions  participants  and  thi 
against  facilitating  transactii 
not  meet  the  safe  harbor  pro 
section  28(e)  of  the  Act  **  ai 
requirements  of  Rule  lOb-10 
Act.** 

In  previously  approving,  o 
basis,  the  NYSE's  request  to 
facilities  for  trading  listed  sc 
with  expedited  settlement  ti: 
[i.e.,  amendments  to  NYSE  F 
Commission  urged  the  NYSI 
trading  activity  and  the  neet 
automated  centralized  post- 
processing facilities.'*  This 
counter  to  the  goals  of  the  N 
Clearance  and  SetUement  S; 
the  Commission  and  the  NY 
sought  to  develop,  foster,  an 
during  the  last  two  decades. 
Commission  observed  that  t 
trades  may  be  appropriate  u 
circumstances,  it  warned  thi 
exchanges  were  to  allow  the 
trades  processed  on  a  manu 
dearing  house  basis  to  incn 
would  increase  the  risk  of  d 
other  ineffidendes  in  the  m 


*■  15  U.aC.  78f(b)(5)  and  78<)-l(a] 

"  16  U.S.C.  78bb(e). 

»•  17  CFR  24ai0b-ia 

**  Securities  Exchange  Act  Releai 
(March  2. 1987).  52  FR  7350  (File  No. 
37). 

••  See  section  17A  of  the  Act.  15 1 
Sea  also  Senate  Banking,  Housing  ft 
Comm..  Repori  to  Accompany  S.  241 
Acts  Amendments  of  1975).  Senate  I 
Cong..  1st  Sess.  53-^  (1975).  See  all 
Exchange  Act  Release  No.  25120  (N( 
1987).  52  FR  44608  (Pile  No.  SR-NYS 
appitiving  NYSE  Rula  387). 
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whether  settlement  is  to  be  regidar  way, 
next-day,  or  seller's  option. 

Under  the  ciurent  NYSE  ex-clearing 
house  procedures,  before  a  securities 
delivery  can  be  effected,  there  must  be: 
(1]  A  manual  delivery  of  the  comparison 
form  by  the  selling  party  to  the  office  of 
the  buying  party,  (2)  verification  of  the 
form's  trade  details,  and  (3)  attestation 
of  form's  accuracy  by  the  buying  party. 
Because  of  the  narrow  time  frames 
involved  in  cash  transactions,  the  NYSE 
claims  in  its  filing  that  it  is  not  imusual 
for  these  comparison  forms  to  be 
processed  in  a  perfunctory  manner, 
especially  for  cash  transactions  made 
late  in  a  trading  session. 

The  NYSE  states  in  its  filing  that  the 
manual  operations  and  the  short  time 
frames  involved  in  cash  transactions 
have  caused  the  Data  Management 
Division  of  Wall  Street  ("DMD"),  a 
division  of  the  Securities  Industry 
Association,  to  ask  the  Exchange  to 
permit  the  use  of  OCS  for  the  automated 
comparison  of  cash  trades.**  The 
Exchange  further  notes  that  the 
comparison  of  ex-clearing  house 
transactions,  including  cash  trades,  is 
the  last  remaining  Exchange  comparison 
process  that  has  not  been  automated  for 
stocks,  rights,  and  warrants. 

The  NYSE  represents  in  its  filing  that 
these  two  additional  functions  of  OCS 
(i.e.,  SOS  and  automated  comparison  of 
ex-clearing  house  trades)  will  not 
diminish  its  capability  to  accommodate 
ordinary  message  traffic  as  well  as  peak 
traffic.  Additionally,  the  Exchange 
represents  that  the  Correction  System's 
security  measures  are  satisfactory  to 
prevent  internal  and  external  violations. 

II.  Discussion 

Section  6(b)(5)  of  the  Act  **  states 
that  exchange  rules  should  be  designed 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  and  processing 
information  with  respect  to  securities 
transactions;  to  remove  impediments  to 
a  free  and  open  market;  and  to  protect 
investors  and  the  public  interest. 
Additionally,  section  17A(a)(l)  of  the 
Act  *"  notes  the  need  for  prompt  and 
efficient  clearance  and  settlement  of 
securities  transactions,  and  it  expressly 
encourages  the  use  of  automation  to 
achieve  more  efficient  and  safer 
clearance  and  setdement  pnKedures.  As 
discussed  below,  the  Commission 


believes  the  proposal  furthers  these 
goals. 

The  Commission  believes  that  the 
SOS  enhancement  to  OCS  will  provide 
numerous  post-execution  efficiencies  by 
replacing  traditional  step-out  techniques 
with  an  automated  system  that  will  be 
safer,  more  effective,  and  less  expensive 
per  step-out  movement.  NYSE 
safeguards  include:  (1)  Preventing 
members  from  changing  the  price  or 
quantity  of  any  trade  in  OCS  and  from 
effecting  executions  within  SOS,  and  (2) 
maintaining  appropriate  audit  trails  and 
surveillance  reviews  of  SOS  activity. 
Accordingly,  the  Commission  beUeves 
that  SOS  is  consistent  with  sections 
6(b)(5)  and  l7A(a)(l)  of  the  Act.*' 

In  approving  SOS,  the  Commission 
recognizes  that  numerous  legitimate 
reasons  exist  for  effecting  post- 
execution  movements  of  securities 
positions  among  clearing  members, 
some  of  which  have  been  set  forth 
above.  Nevertheless,  the  Commission 
cautions  participants  and  the  Exchange 
against  facihtating  transactions  that  do 
not  meet  the  safe  harbor  provisions  of 
section  28(e]  of  the  Act  **  and  the 
requirements  of  Rule  lOb-10  under  the 
Act." 

In  previously  approving,  on  a  pilot 
basis,  the  NYSE's  request  to  provide 
facilities  for  trading  listed  securities 
with  expedited  settlement  time  frames 
(i.e.,  amendments  to  NYSE  Rule  64).  the 
Commission  urged  the  NYSE  to  monitor 
trading  activity  and  the  need  for 
automated  centralized  post-trade 
processing  facilities.**  This  could  run 
counter  to  the  goals  of  the  National 
Clearance  and  Settlement  System  which 
the  Commission  and  the  NYSE  have 
sought  to  develop,  foster,  and  enhance 
during  the  last  two  decades.**  While  the 
Conunission  observed  that  expedited 
trades  may  be  appropriate  in  certain 
circumstances,  it  warned  that  if 
exchanges  were  to  allow  the  nimiber  of 
trades  processed  on  a  manual,  ex- 
clearing  house  basis  to  increase,  they 
would  increase  the  risk  of  delays  and 
other  inefficiencies  in  the  marketplace, 


*•  Letter  from  Edward  Adinotri.  Saivatore  Cucco. 
and  Thomas  McCooneU.  OMO.  to  Dennis  Coveili. 
Vice  President  Post  Trade  Servicea.  NYSE 
(December  5, 1990|  (submitted  by  NYSE  as  part  of 
this  fiiiiiK). 

**uU3£.7aC(bMS|. 

*<>1SU.S.C7»()-l(aHl}. 


•■  IS  MAC.  78f(b)(5)  and  78()-l(aKl). 

"  16  UAC  78bb(e). 

»•  17  CFR  24ai0b-10. 

**  Securities  Exchange  Act  Release  No.  24161 
(March  2, 18B7),  S2  PR  7350  (PUe  No.  SR-NYSE-B6- 
37). 

*•  See  section  17A  of  the  Act  IS  U.S.C  |  7Sq-l. 
See  also  Sanate  Banking.  Housing  A  Urban  Affair* 
Comm..  Report  to  Accompany  S.  249  (Securities 
Acts  Aneiidment*  of  1975).  Senate  Rep.  No.  75, 04th 
Cong..  1st  S«ss.  53-SS  (1975).  See  also  Securities 
Exchange  Act  Release  No.  25120  (November  13, 
1967).  52  FR  44506  (File  No.  SR-NYSE-87-04)  (ordtr 
approving  NYSE  Rule  387). 


including  the  risk  of  a  recurrence  of  the 
paperwork  problems  of  the  19606.** 

In  this  proposal,  the  NYSE  is  taking  a 
first  step  in  the  right  direction  by 
providing  a  centralized,  automated 
facility  for  comparison  of  member  trades 
that  must  be  settled  ex-ciearing.  The 
Commission  urges  NYSE  to  consider 
other  steps  that  would  facihtate 
centralized  and  automated  clearance 
and  settlement  of  these  trades. 

in.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act. 
particularly  with  sections  6(b)(5)  and 
17A  of  the  Act,  and  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-NYSE-01-09)  be,  and 
hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maigarai  H.  McFailand, 
Deputy  Secretary. 
[FR  Doc  91-18275  Filed  7-31-m;  8:45  am] 
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[Rtlsase  Na  34-29494;  FN*  No.  8R-0CC- 
91-11] 

Self  •Regulatory  Organiz*tiofis;  The 
Options  Clearing  Corporation;  Order 
Approving  on  an  Accelerated  Basis  a 
Proposed  Rule  Change  Relating  to  a 
Change  In  the  Structure  of  OCC's 
Nominating  Committee 

July  26, 1991. 

I.  Introduction 

On  )une  17, 1991,  the  Options  Clearing 
Corporation  ("OCC")  filed  a  proposed 
rule  change  (File  No.  SR-OCC-91-11) 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  19(b)  of  the  Securities 
Exchange  Act  of  1934  ("Act").*  Notice  of 
the  proposal  was  published  in  the 
Federal  Register  on  July  19, 1991,  to 
solicit  comments  from  interested 
persons.*  No  comments  were  received. 


**  For  a  review  of  the  "Paperwork  Crisis"  of  tb« 
loeos,  see  Securities  and  Exchange  Commission. 
"Shidy  of  Unsafe  Practices  of  Brokers  and  Dealers." 
H.R.  Ooc.  No.  231. 92nd  Cong.  1st  Sesa.  l-M.  9S-122 
(1971). 

"  17  CFR  200JO-3(a)(12). 

'  15  US.C.  78a(b). 

'  Securities  Exchange  Act  Release  No.  29437  (July 
12. 1991),  56  FR  33319. 


As  discussed  below,  this  order  approves 
the  proposal  on  an  accelerated  basis. 

II.  Description  of  the  PropoMl 

OCC's  proposed  rule  change  creates, 
through  the  use  of  a  transitional  by-law, 
two  classes  of  Elected  Members  to  its 
Nominating  Committee  ("Committee") 
with  each  class  comprised  of  three  < 

Elected  Members.  The  terms  of  both 
classes  of  Elected  Members  will  be  two 
years  and  will  be  staggered  so  that  each 
year  the  terms  of  three  Elected  Members 
will  expire. 

Section  5  of  Article  III  of  OCCs  By- 
laws currenUy  provides  for  the 
Committee  to  be  reconstituted  each  year 
with  all  Elected  Members  of  the 
Committee  being  elected  at  the 
preceding  annual  meeting  of 
stockholders.  Section  5  states.  "Prior  to 
each  annual  meeting  of  stockholders,  the 
Nominating  Committee  then  in  office 
shall  nominate  *  *  *  one  person  for 
each  position  as  Elected  Member  of  the 
Nominating  Committee  to  be  filled  at 
such  annual  meeting."  As  a  result,  when 
the  Committee  deliberates  each  January, 
it  does  so  without  any  input  from  the 
prior  Committee.  The  proposed  by-law 
change,  however,  woiild  create  two 
classes  of  Elected  Members  with  the 
two  classes  serving  staggered  terms  of 
two  years  each.  Thus,  only  one  three 
person  class  of  Elected  Members  would 
be  nominated  to  serve  as  Elected 
Members  each  year. 

The  proposed  by-law  provides  for 
Class  I  Elected  Members  to  serve  a  one 
year  term  which  shall  begin  at  the  1992 
annual  meeting  of  stockholders  and 
shall  expire  at  the  1993  annual  meeting 
of  stockholders.  Class  II  Elected 
Members  shall  serve  a  complete  two 
year  term  beginning  at  the  1992  annual 
meeting  of  stockholders  and  ending  at 
the  1994  annual  meeting  of  stockholders. 
The/eafter.  all  Elected  Members  will  be 
elected  for  two  year  terms. 

Furthermore,  the  proposed  by-law 
provides  that  no  Elected  Member  will  be 
eligible  for  election  to  the  Committee 
after  having  served  a  full  two  year  term 
until  after  a  lapse  of  one  year.  A  term  of 
less  than  two  years  may,  however, 
immediately  precede  the  full  two  year 
term.  The  additional  restrictions,  which 
provide  that  no  director  of  OCC  and  no 
person  who  is  not  a  Clearing  Member  or 
a  Designee  of  a  Clearing  Member 
Organization  shall  be  eligible  to  serve  as 
an  Elected  Member,  remain  intact. 
Taken  together,  these  procedures  will 
eliminate  the  complete  turnover  of  the 
Committee  each  year  and  will  develop 
greater  continuity  among  the  Elected 
Members. 


36858  Federal  Register  /  Vol.  56.  No.  148  /  Thursday.  August  1.  1991  /  Notices 


In  order  to  accommodate  the 
transition  to  the  new  structure  of  the 
Committee.  OCC  is  proposing  that  a 
transitional  by-law  be  adopted  that  will 
expire  at  the  1992  annual  meeting  of 
stockholders.  The  transitional  by-law 
provides  for  the  Committee  to  be 
increased  from  six  to  eight  Elected 
Members  until  the  1992  annual  meeting 
of  stockholders.  At  the  1992  meeting,  the 
number  of  Elected  Members  will  be 
reduced  to  six.  Three  of  the  eight 
Elected  Members  from  the  prior 
Committee  will  remain  as  Class  I 
Elected  Members  and  will  serve  an 
additional  one  year  term  that  will  expire 
at  the  1993  annual  meeting  of 
stockholders.  Thereafter,  as  mentioned 
above,  terms  of  the  Elected  Members 
will  be  for  two  years  and  will  be 
staggered  so  that  each  year  the  terms  of 
three  Elected  Members  will  expire  and 
three  new  Elected  Members  will  serve 
on  the  Committee.* 

IIL  Discussioa 

The  Coinmission  believes  that  OCC's 
proposed  rule  change  is  consistent  with 
the  Act  and  in  particular  with  Section 
17A  of  the  AcL  SecUon  17A(a)(3](C)  of 
the  Act  *  requires  that  the  rules  of  a 
clearing  agency  assure  a  fair 
representation  of  its  shareholders  and 
participants  in  the  selection  of  its 
directors  and  administration  of  its 
affairs.  The  Commission  tielieves  that 
the  creation  of  two  year  staggered  terms 
for  Elected  Members  of  the  Committee 
in  order  to  eliminate  the  complete 
turnover  of  the  Committee  each  year 
will  increase  continuity  and  enhance 
efficiency  among  Elected  Members  for 
purposes  of  selecting  nominees  for 
OCCs  Board  of  Directors.  The  proposed 
rule  change  will  thus  continue  to  assure 
a  fair  representation  of  OCC's 
shareholders  and  participants  in  the 
selection  of  its  directors  and 
administration  of  its  affairs. 

Furthermore,  the  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof.  As  the  first  step  towards 
the  creation  of  two  year  staggered  terms 
for  Elected  Members,  the  proposed 
transitional  by-law  calls  for  the 
appointment  of  two  additional  by-law 
calls  for  the  appointment  of  two 
additional  Elected  Members  to  the 
Committee  prior  to  {anuary  1992.  In 
order  that  OCC  has  adequate  time  to 


'  OCC  ft«4er  deified  tbe  procedural  a»pecti  of 
the  rale  ckanfe  UwnMigliifaB  UM  (rf  a  hypothetical 
example.  Letter  from  Stuart  C  Harvey.  Jr..  Staff 
ComaeL  OCC  to  Scott  S.  Wallner.  Staff  Attorney. 
DivMon  of  Maritst  Regviatton.  Commituon  (July  17. 
1991). 

•  15  use.  78<}-l(aH3)(C). 


properly  implement  this  plan  of  action, 
the  Commission  is  approving  the 
proposal  on  an  accelerated  basis. 
Additionally,  the  Commission  does  not 
anticipate  that  it  will  receive  any 
significant  negative  comment  on  the 
proposed  rule  change  in  view  of  the  fact 
that  no  comments  have  been  received  to 
date  by  the  Commission  or  OCC. 

rV.  Condusioa 

For  the  reasons  stated  above,  the 
Commission  finds  that  OCCs  proposal 
is  consistent  with  section  17A  of  the 
AcL 

//  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,*  that  OCC's 
proposed  rule  change  (SR-OCC-91-11) 
be,  and  hereby  is,  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
anthority.* 

Margaret  H.  McFariandL 

Deputy  Secretary. 

[PR  Doc.  91-18278  Filed  7-31-91;  8:45  am] 
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[Release  No.  34-29490;  File  Na  SR-PHLX- 
91-14] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Floor  Broker's  Notice  to 
the  Trading  Crowd 

July  2S,  1991. 

On  May  6. 1991.  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  »  and  rule  19b-4 
thereimder,*  a  proposal  to  adopt 
Options  Floor  Procedtxre  Advice 
("OFPA ")  C-5.  which  establishes  the 
presumption  under  PHLX  rules  that  an 
options  floor  broker  who  is  also  a 
registered  options  trader  ("ROT")  is 
acting  on  behalf  of  his  ROT  accotint, 
unless  otherwise  specified.  Accordingly, 
under  the  rale  change  an  options  Ooor 
broker  who  is  also  an  ROT  will  be 
required  to  notify  the  trading  crowd  at 
the  time  he  seeks  a  market  that  he  is 
acting  in  his  capacity  as  a  floor  broker 
rather  than  as  an  ROT. 

The  proposed  nile  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  Na  29267  (June  3. 


1991).  56  FR  28706.  No  comments  were 
received  on  the  proposed  rule  change. 

The  PHLX  proposes  to  amend  its  rules 
by  adding  OFPA  C-5,  entitled  ROTs 
Acting  as  Floor  Brokers,  which  will 
require  an  options  floor  broker  who  is 
also  an  ROT  to  notify  the  trading  crowd 
at  the  time  he  seeks  a  market  that  he  is 
acting  in  his  capacity  as  a  fioor  broker 
rather  than  as  an  ROT.  Thus,  when  an 
ROT  makes  a  bid  or  an  offer,  the  trading 
crowd  will  presume  that  he  is  acting  on 
behalf  of  his  own  account,  unless  he 
indicates  to  the  crowd  that  he  is  acting 
as  a  floor  broker.  OFPA  C-5  provides  an 
exception  to  the  notification 
requirement  for  a  floor  broker 
representing  an  order  in  an  issue  in 
which  he  represented  himself  previously 
that  day  as  an  agent,  provided  that  the 
floor  broker  has  obtained  the  prior 
approval  of  a  floor  official. 

Violations  of  OFPA  C-5  will  carry  a 
fine  of  $25000  for  the  first  occurrence; 
$500.00  for  the  second  occtirrence;  and, 
thereafter,  a  sanction  discretionary  with 
the  Business  Conduct  Committee. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
apphcable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6.'  Specifically, 
the  Commission  finds  that  the  proposal 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  in  that 
it  will  help  the  PHLX  ensure  compliance 
with  the  Exchange's  priority  and  parity 
rules. 

The  PHLX  recently  amended  its  equity 
option  and  foreign  currency  option 
priority-parity  ndes.*  The  amended 
priority-parity  rules  are  designed  to 
ensure  that  public  customer  equity  and 
foreign  currency  options  orders  are 
accorded  priority  over  all  member 
orders  at  the  same  price,  except 
specialists'  orders  and  ROT  closing 
orders,  thereby  allowing  public 
customer  options  orders  to  receive  a 
timely  execution.* 

By  requiring  ROTs  to  voice  when  they 
are  acting  on  behalf  of  a  customer,  the 
proposal  facilitates  the  enforcement  of 
the  Exchange's  priority  and  parity  rules, 
thus  contributing  to  fair  and  ordeHy 
markets,  the  protection  of  investors,  and 
the  promotion  of  investor  confidence  in 


•  15  U.S.C.  78»(b)(2^ 

•  17  CFR  200.3O-3(a)(:2). 

'  IS  USJC  TBaibHl)  (tW2). 

•  17  CFR  240.19t>-4  (1990). 


»  15  U.SC.  7Bf  (1982) 

*  Sae  Secvritiai  Excliaa^e  Ad  Release  No*.  28934 
(Match  4. 1901).  86  FR  10005  (FUe  Na  SK-PHLX-M- 
39,  Ofder  a|ipt«vtag  foreign  currency  option  pilarity- 
pMity  rulea)  and  ISIH6  (April  la  1991).  56  FK  153M 
(File  No.  SB-PFfiLX-W-ZO.  order  approving  equity 
priority -panty  ndeal. 

•  See  Secuiitiea  Exchange  Act  Relaaae  No*.  20934 
and  29005,  supra  note  4. 


the  PHLX  options  markets.  / 
time,  by  allowing  the  tradinj 
presume  that  an  ROT  is  acti 
own  account,  unless  he  pro\ 
to  the  contrary,  the  proposal 
administration  of  rules  inter 
facilitate  the  market  making 
of  ROTs.  Through  their  marl 
activities,  the  ROTs  provide 
liquidity  to  the  PHLX's  optic 
Finally,  the  proposal  will  he 
administer  its  rules  prohibit 
trading.* 

It  is  therefore  ordered,  Pu 
section  M(b)(2)  of  the  Act.'' 
proposed  rule  change  (SR-P 
is  approved. 

For  the  Coiunission.  by  the  C 
Market  Regulation,  pursuant  to 
authority.* 

Maisani  H.  Mf artand. 

Deputy  Secretary. 

[FR  Doc.  91-18197  Filed  7-31-91 

BILUM  COOC  lOIO-OI-M 


SMALL  BUSINESS  AOMINII 

Reporting  and  Recordkeef 
Requirements  Under  0MB 

action:  Notice  of  reporting 
requirements  submitted  for 

SUNMARV:  Under  the  provis 
Paperwork  Reduction  Act  (4 
chapter  35),  agencies  are  ret 
submit  proposed  reporting  8 
recordkeeping  requirements 
review  and  approval,  and  tc 
notice  in  the  Federal  Registi 
the  public  that  the  agency  h 
such  a  submission. 
dates:  Comments  should  b( 
within  30  days  of  this  public 
Federal  Regbler.  If  you  inte 
comment  but  cannot  prepar 
promptly,  please  advise  the 
Reviewer  and  the  Agency  C 
Officer  before  the  deadline. 
COMES:  Request  for  clearan 
supporting  statement,  and  o 
documents  submitted  to  Oh 
may  be  obtained  from  the  A 
Clearance  Officer.  Submit  c 
the  Agency  Clearance  Offic 
OMB  Reviewer. 
FOR  FURTHER  INFORMATION 
Agency  Clearance  Officer:  ( 
Verbillis,  Small  Business 
Administration.  409  3rd  S 
Sth  Floor,  Washington.  I> 
Telephone:  (202)  205-862* 
OMB  Reviewer:  Gary  Waxi 
of  Information  and  Reguh 

•  See  PHU  Rule  1014(e)(i). 

^  IS  u.sja  7a^b|(2)  (1082). 

•  17  CFR  200.30-3(aHl2)  (ISSO). 
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1991).  56  PR  28706.  No  comments  were 
received  on  the  proposed  rule  change. 

The  PHLX  proposes  to  amend  its  rules 
by  adding  OFPA  C-6.  entided  ROTs 
Acting  as  Floor  Brokers,  which  will 
require  an  options  floor  broker  who  is 
also  an  ROT  to  notify  the  trading  crowd 
at  the  time  he  seeks  a  market  that  he  is 
acting  in  his  capacity  as  a  floor  broker 
rather  than  as  an  ROT.  Tlius.  when  an 
ROT  makes  a  bid  or  an  offier,  the  trading 
crowd  will  presume  that  he  is  acting  on 
behalf  of  his  own  account  unless  he 
indicates  to  the  crowd  that  he  is  acting 
as  a  floor  broker.  OFPA  C-5  provides  an 
exception  to  the  notification 
requirement  for  a  floor  broker 
representing  an  order  in  an  issue  in 
which  he  represented  himself  previously 
that  day  as  an  agent,  provided  that  the 
floor  broker  has  obtained  the  prior 
approval  of  a  floor  official. 

Violations  of  OFPA  C-5  will  carry  a 
fine  of  $250.00  for  the  first  occurrence; 
$500.00  for  the  second  occurrence;  and, 
thereafter,  a  sanction  discretionary  with 
the  Business  Conduct  Committee. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6.*  Specifically, 
the  Commission  finds  that  the  proposal 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  in  that 
it  will  help  the  PHLX  ensure  compliance 
with  the  Exchange's  priority  and  parity 
rules. 

The  PHLX  recendy  amended  its  equity 
option  and  foreign  currency  option 
priority-parity  rules.*  The  amended 
priority-parity  rules  are  designed  to 
ensure  that  public  customer  equity  and 
foreign  currency  options  orders  are 
accorded  priority  over  all  member 
orders  at  the  same  price,  except 
specialists'  orders  and  ROT  closing 
orders,  thereby  allowing  public 
customer  options  orders  to  receive  a 
timely  executioa* 

By  requiring  ROTs  to  voice  when  they 
are  acting  on  behalf  of  a  customer,  the 
proposal  facilitates  the  enforcement  of 
the  Exchange's  priority  and  parity  rules, 
thus  contributii^  to  foir  and  orderly 
markets,  the  protection  of  investors,  and 
the  promotion  of  investor  confidence  in 


M5U.&C7Bf(19«2). 

*  Sac  Seciuitiet  Excfaao^e  Act  Releue  No*.  2S934 
(March  4.  IWl).  96  FR  10005  (Fila  Na  SR-PHLX-SO- 
39,  order  apprvving  foteisn  carmicy  opiion  priority- 
parity  rules)  and  XSOSe  (April  la  U»1(.  56  FR  153a4 
(File  No.  SR-PHLX-aO-Za.  order  approving  equity 
priority -parity  rvles). 

*  See  Securitiaa  Exchange  Act  Reieate  No*.  20834 
and  29065,  supra  note  4. 


the  PHLX  options  markets.  At  the  same 
time,  by  allowing  the  trading  crowd  to 
presume  that  an  ROT  is  acting  for  his 
own  account  unless  he  pro\'ides  notice 
to  the  contrary,  the  proposal  aids  the 
administration  of  rules  intended  to 
facilitata  the  market  making  obligations 
of  ROTs.  Through  their  market  making 
activities,  the  ROTs  provide  depth  and 
Uquidity  to  the  PHUC's  options  markets. 
Finally,  the  proposal  will  help  the  PHLX 
administer  its  rules  prohibiting  dual 
trading.* 

It  is  therefore  ordered,  Pursuant  to 
section  19(bH2)  of  the  Act.''  that  the 
proposed  rule  change  {SR-PHLX-01-14) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Maisant  H.  McFariand. 
Deputy  Secretary. 
(FR  Doa  91-18197  Filed  7-31-81: 8:45  am) 

MLUNQ  CODE  WIO-OI-M 


SMALL  BUSINESS  AOMINISTRATJON 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  reporting 
requirements  submitted  for  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  tiiis  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.'63). 
supporting  statement  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  MFORMATiON  CONTACT: 
Agency  Clearance  Officer:  Cleo 

Verbillis,  Small  Business 

Administration.  409  3rd  Street  SW.. 

Sth  Floor,  Washington.  DC  20416, 

Telephone:  (202)  205-6629. 
OMB  Revietver:  Gary  Waxman,  Office 

of  Information  and  Regulatory  Affairs, 


•  See  PHU  Rule  t014(e)(i|. 
■<  IS  U.SJC.  7Bi(bi(2)  {-Ofm. 

•  17  CFR  200.3O-3(a)(t2)  (1900). 


Office  of  Management  and  Budget. 

New  Executive  Office  Building, 

Washington.  DC  20503. 
Title:  e(a)  Capability  Statement, 
Fom\  No.:  SBA  Forms  1815. 
Frequency:  Annual. 
Description  of  Respondents:  8(a) 

Program  Participants. 
Annual  Responses:  4,000. 
Annual  Burden:  2,000. 
Title:  Use  of  Proceeds  Section  504, 
Form  No.:  SBA  Form  1806. 
Frequency:  On  occasion. 
Description  of  Respondents:  Certified 

Development  Companies. 
Annual  Responses:  1.200. 
Annual  Burden:  600. 
Title:  National  Survey  of  Small  and 

Minority  Owned  Business  Access  to 

Equity  Capit&L 
Form  Noj  SBA  Form  1791. 
Frequency:  One-time  survey. 
Description  of  Respondents:  Small  and 

minority  business  owners. 
Annual  Responses:  lAMO. 
Annual  Burden:  1.20a 

Title:  SBIC  Hnancial  Reports. 

Form  Noj  SBA  Forms  466.1, 468.2, 466.3, 

and  466.4. 
Frequency:  Annual. 
Description  of  Respondents:  Small 

Business  Investment  Companies. 
Annual  Responses:  416. 
Annual  Burden:  7ff72. 

Jeffrey  Gtdde. 

Acting  Chief.  Administrative  Information 
Branch. 

[FR  Doc.  91-18305  Filed  7-31-81: 8:45  am] 

BIUMQ  CODE  mS-OI-M 


(Decivation  of  Disaster  Loan  Area  #2515] 

Iowa  and  Conttguous  Counties  in 
Minnesota  and  Wisconsin;  Aniendment 
Number  1;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
amendments  dated  July  15  and  17. 1991. 
to  the  President's  major  disaster 
declaration  of  July  12,  to  include  the 
counties  of  Black  HawHk.  Cass.  Emmet, 
lohnsoa  and  Tama  in  the  State  of  Iowa 
as  a  disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
which  occurred  June  1-15. 1991. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  coimties  of 
Adair,  Adams,  Audubon,  Benton,  Cedar, 
Clay,  Dickinsoa  Guthrie.  Iowa.  Linn. 
Louisa,  Montgomery,  Muscatine. 
Pottawattamie.  Shelby,  and  Washington 
in  the  State  of  Iowa  may  be  filed  until 
the  specified  date  at  the  previously 
designated  location. 


All  other  information  remains  the 
same,  i.e.,  the  termination  date  fiUng 
appUcations  for  physical  damage  is 
September  11. 1991,  and  for  economic  . 
injury  until  the  close  of  business  on 
April  13, 19BS. 

The  economic  injury  number  for  the 
State  of  Iowa  is  7342. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No*.  59002  and  S8008). 

Dated:  luiy  19, 1991. 
Alfred  E.  ludd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  91-18306  Filed  7-31-91: 8:45  am) 

BlUJNQOOOti 


[Declaration  of  Disaster  Loan  Area  #2505] 

Mississippi;  Amendment  #4; 
Declaration  of  Oisastsr  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  )uly  IB,  1991,  to  the 
PMsident's  major  disaster  declaration  of 
May  17.  to  include  Benton  County  in  the 
State  of  Mississippi  as  a  disaster  area  as 
a  result  of  damages  caused  by  severe 
storms,  tornadoes,  and  flooding 
beginning  on  April  28  and  continuing 
through  May  31, 1991. 

All  counties  contiguous  to  the  above- 
named  primary  county  have  previously 
been  named  as  contiguous  or  primary 
coimties  for  the  same  occurrence. 

As  the  terminatioQ  date  for  filing 
appUcations  for  physical  damage  dosed 
on  Juy  15. 1991,  prior  to  the  Notice  of 
Amendment  cited  above,  the 
termination  date  for  filing  applications 
for  physical  damage  for  victims  of  the 
above-named  county  will  be  August  17. 
1991. 30  days  from  the  date  of  the 
amendment.  The  termination  date  for 
filing  appUcations  for  economic  injury 
remains  the  close  of  business  February 
16. 1992, 

The  economic  injury  niunber  is  731500 
for  Mississippi. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Not.  S8002  and  59008) 

Dated:  July  22, 1991. 
Alfred  E.  ]udd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 
[FR  Doc  91-18307  Filed  7-31-81: 8.-4S  am] 

BILUNO  COOCI 


Region  IX  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council  Located  in  the  geographical 
area  of  Santa  Ana.  will  hold  a  public 
meeting  from  9:30  a.m.  to  11:30  a.m.  on 


36860  Federal  Register  /  Vol.  56.  No.  148  /  Thursday.  August  1.  1991  /  Notices 


Wednesday,  August  7, 1991,  at  Western 
Community  Bank  OfHces,  321  East  6th 
Street,  Corona,  California,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
John  S.  Waddell,  District  Director,  U.S. 
Small  Business  Administration,  901  W. 
Civic  Center  Drive,  suite  160,  Santa  Ana, 
California  92703,  telephone  (714)  836- 
2494. 

Dated:  July  25. 1991. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  91-18306  Filed  7-31-81;  8:45  am] 

BiUJNO  CODE  MttS-OI-ll 


Region  I  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 
of  Hartford,  will  hold  a  public  meeting 
at  8:30  a.m.  on  Monday,  September  9. 
1991,  at  the  Days  Inn.  900  East  Main 
Street  Meriden,  Connecticut,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  ADministration,  or  others 
present. 

For  further  information,  w*ite  or  call 
Laura  A.  Brown,  Acting  District 
Director,  U.S.  Small  Business 
Administration,  330  Main  Street, 
Hazrtfor,  Connecticut,  telephone  (203) 
240-4670. 

Dated:  July  25, 1991. 
Jean  M.  Nowak, 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  91-18309  Filed  7-31-91;  8:45  am] 
BKima  cooc  wis-oi-H 


Region  VIII  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  Region  VID  Advisory 
Council,  located  in  the  geographical  area 
of  Helena,  will  hold  a  public  meeting  at 
9  a.m.  on  Friday,  September  6, 1991,  in 
the  Board  Room,  Federal  Reserve  Bank 
of  Minneapolis,  Helena  Branch,  110  Neill 
Avenue,  Helena,  Montana,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 

For  further  information,  write  or  call 
Joiin  R.  Cronholm,  District  Director.  U.S. 
Small  Business  Administration,  301 
South  Park.  Drawer  10054.  Helena. 
Montana  59628-0054.  telephone  (406] 
449-5381. 


Dated:  July  25, 1991. 
Jean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 

[FR  Doc.  91-18310  Filed  7-31-fll:  8:45  am] 

BIUMQ  CODE  (025-01-M 


DEPARTMENT  OF  STATE 

Bureau  of  Diplomatic  Security 
[Public  Notice  1439] 

Anti-Terrorism  Assistance  Training 

In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-102.  dated  March  3, 1988,  the 
Department  of  State  hereby  gives  notice 
of  intention  to  establish  a  cooperative 
agreement  for  purposes  of  facilitating 
the  accomplishment  of  the  objectives  of 
22  U.S.C.  2349aa,  et  seq.  Under  this 
authority,  assistance  may  be  furnished 
to  foreign  law  enforcement  personnel  to 
enhance  their  ability  to  deter  terrorists 
and  terrorist  groups  from  engaging  in 
international  terrorist  acts.  The 
proposed  agreement  will  encompass 
explosive  detector  dog  training  under 
the  referenced  authority. 

The  Department  of  State  has 
identified  the  Connecticut  State  Police 
as  having  the  necessary  capabihties  to 
conduct  the  training  contemplated  by 
this  agreement.  This  agreement 
addresses  a  one-time  requirement  and 
contemplates  total  funding  of  under 
$12,000.  Training  materials  provided  by 
the  State  of  Connecticut  and  consumed 
in  the  training  will  be  reimbursed  by  the 
Department  of  State. 

If  a  similar  need  is  identified  in  the 
future,  the  Department  will  entertain 
consideration  of  additional  sources. 
Public  comment  on  this  intended  action 
may  be  submitted  within  20  days  after 
the  date  of  the  Federal  Register  in  which 
this  notice  appears,  addressed  to  Rudy 
G.  Hall,  Bureau  of  Diplomatic  Security 
(DS/OSA/ASD).  SA-10.  U.S. 
Department  of  State,  Washington.  DC 
20522.  Tel.  (202)  663-0049. 

Dated:  July  23. 1991. 
Rudy  G.  HaO, 

Chief,  Administrative  Services  Division, 
Bureau  of  Diplomatic  Security. 

[FR  Doc.  91-18263  Filed  7-31-81;  8:45  am] 

MLUNQ  COOC  4710-22-M 


TENNESSEE  VALLEY  AUTHORITY 


Privacy  Act  of  1974;  New  Routine  Use 

agency:  Tennessee  Valley  Authority 
(TVA). 


action:  New  routine  use  for  TVA-2. 
"Personnel  Files— TVA." 

SUMMARY:  As  required  by  the  Privacy 
Act  TVA  gave  notice  (56  FT^  24439.  May 
30, 1991)  of  its  intention  to  establish  a 
new  routine  use  for  the  system  of 
records  entitled  TVA-2,  "Personnel 
Files— TVA."  No  comments  from  the 
public  were  received.  The  new  routine 
use  as  published  on  May  30. 1991.  and 
as  described  below  will  therefore 
become  a  part  of  TVA-2.  The  full  text  of 
TVA-2  appears  at  55  FR  34817-18 
[August  24. 1990]  56  FR  19137  [April  25. 
1991],  and  56  FR  22902  [May  17. 1991). 

EFFECTIVE  DATE:  August  1. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  E.  Brewer.  Privacy  Act  Officer, 
TVA  615-751-2520. 

TVA-2 
SYSTEM  NAME: 

Personnel  Files— TVA. 

CATEOORIES  OF  RECOIIDS  IN  THE  SYSTEM: 

Information  related  to  education; 
qualifications;  work  history;  interests 
and  skills;  test  results;  performance 
evaluation;  career  counseling;  personnel 
actions;  job  description;  salary  and 
benefit  information;  service  dates, 
including  other  Federal  and  military 
service;  replies  to  congressional 
inquiries;  medical  data;  and  security 
investigation  data. 

AUTHOMTY  FOfI  MAIMTENANCE  OF  THE 
SYSTEM: 

Tennessee  Valley  Authority  Act  of 
1933. 16  U.S.C.  831-831dd;  Executive 
Order  10577,  Executive  Order  10450; 
Executive  Order  11478;  Executive  Order 
11222;  Veterans'  Preference  Act  of  1944, 
58  Stat  387,  as  amended;  Equal 
Employment  Opportimity  Act  of  1972, 
Pub.  L  92-271.  86  Stat.  103;  various 
sections  of  title  5  of  the  United  States 
Code  related  to  employment  by  TVA. 

ROUTINE  USES  OF  RCCOAOS  MAINTAINED  IN 
THE  SYSTEM,  INCUIDINO  CATEOORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

To  contractors  and  subcontractors 
engaged  at  TVA's  direction  in  providing 
support  services  to  TVA  in  connection 
with  mailing  materials  to  TVA 
employees  or  other  related  services. 
Louis  8.  Grande, 
Vice  President  Information  Services. 

[FR  Doc.  91-18262  Filed  7-31-«l;  8:45  am] 

BIUINO  COOC  SIIO^S-M 


DEPARTMENT  OF  TRANSPt 

Federal  Aviation  Admlnistn 

[Summary  Notice  No.  PE-91-2i 

Petitions  for  Exemption;  Su 
Petitions  Received;  Disposi 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTIOm:  Notice  of  petitions  f 
exemption  received  and  of  d 
of  prior  petitions. 

SUMMAim  Pursuant  to  FAA'i 

rulemaking  provisions  gover 
application,  processing,  and 
of  petitions  for  exemption  (1 
11).  this  notice  contains  a  su 
certain  petitions  seeking  reli 
specified  requirements  of  thi 
Aviation  Regulations  (14  CF 
dispositions  of  certain  petitii 
previously  received,  and  cor 
The  purpose  of  this  notice  is 
the  public's  awareness  of.  ai 
participation  in,  this  aspect  ( 
regulatory  activities.  Neithei 
of  this  notice  nor  the  inclusii 
omission  of  information  in  tl 
is  intended  to  affect  the  lega 
any  petition  or  its  final  dispi 

dates:  Comments  on  petitio 
must  identify  the  petition  do 
involved  and  must  be  receiv 
before  August  21. 1991. 

ADDRESSES:  Send  comment! 
petition  in  triplicate  to:  Fedc 
Administration.  Office  of  thi 
Counsel.  Attn:  Rule  Docket  I 

Petition  Docket  No 

Independence  Avenue  SW.. 
Washington,  DC  20591. 

The  petition,  any  commen 
and  a  copy  of  any  final  disp 
filed  in  the  assigned  regulat< 
and  are  available  for  exami 
Rules  Docket  (AGC-10).  roo 
FAA  Headquarters  Building 
800  Independence  Avenue  £ 
Washiogtoo.  DC  20591;  tele] 
267-3132. 

FOR  FUinMCR  MFOMNATlON 
Mr.  C  Nick  Spithas,  Office  < 
Rulemaking  (ARM-1).  Fedei 
Administration,  8(X)  Indepei 
Avenue  SW.,  Wasliington,  I 
telephone  (202)  267-0683. 

This  notice  is  published  p 
paragraphs  (c).  (e),  and  (g)  c 
part  11  of  the  Federal  Aviat 
ReguiatuKU  (14  CFR  part  11 
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.d  7-31-81;  8:45  am] 


EYAirmORITY 

I;  New  Routine  Use 

Valley  Authority 


action:  New  routine  use  for  TVA-2, 
"Personnel  Files— TV  A." 

SUMMARY:  As  required  by  the  Privacy 
Act,  TVA  gave  notice  (56  FR  24439.  May 
30. 1991)  of  its  intention  to  establish  a 
new  routine  use  for  the  system  of 
records  entitled  TVA-2.  "Personnel 
Files— TVA."  No  comments  from  the 
public  were  received.  The  new  routine 
use  as  pubUshed  on  May  30, 1991,  and 
as  described  below  will  therefore 
become  a  part  of  TVA-2.  The  full  text  of 
TVA-2  appears  at  55  FR  34817-18 
(August  24, 1990]  56  FR  19137  [April  25, 
1991],  and  56  FR  22902  [May  17, 1991). 

EFFECTIVE  DATE:  August  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Ronald  E.  Brewer,  Privacy  Act  Officer, 
TVA,  615-751-2520. 

TVA-2 

svrrEMNAMi: 
Personnel  Files— TVA. 

CATEOORIES  OF  RECORDS  IN  TMf  SYSTEM: 

Information  related  to  education; 
qualifications;  work  history;  interests 
and  skills;  test  results;  performance 
evaluation;  career  counsehng;  personnel 
actions;  job  description;  salary  and 
benefit  information;  service  dates, 
including  other  Federal  and  military 
service;  rephes  to  congressional 
inquiries;  medical  data;  and  security 
investigation  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THS 
SYSTEM: 

Tennessee  Valley  Authority  Act  of 
1933, 16  U.S.C.  831-831dd;  Executive 
Order  10577,  Executive  Order  10450; 
Executive  Order  11478;  Executive  Order 
11222;  Veterans'  Preference  Act  of  1944, 
58  Stat.  387,  as  amended;  Equal 
Employment  Opportimity  Act  of  1972. 
Pub.  L  92-271,  86  Stat.  103;  various 
sections  of  title  5  of  the  United  States 
Code  related  to  employment  by  TVA. 

ROUTINE  USES  OF  RCCOROS  MAINTAINEO  IN 
THE  SYSTEM,  INCUIOINa  CATEOORIES  OF 
USERS  ANO  THS  PURPOSES  OF  SUCH  USES: 

To  contractors  and  subcontractors 
engaged  at  TVA's  direction  in  providing 
support  services  to  TVA  in  connection 
with  mailing  materials  to  TVA 
employees  or  other  related  services. 
Louis  S.  Grande, 
Vice  President,  Information  Services. 

(PR  Doc.  91-18262  Filed  7-31-01;  8:45  am] 

SIUMS  COOE  •I20.«t-M 


DEPARTMENT  OF  TRANSPORTATION 

Federai  AwMion  Administration 

[Summary  Notice  Na  PE-91-28] 

Petitions  for  Exemption;  Summary  of 
PetitkMts  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Av-iation 
Administration  (FAA).  DOT. 

actiOm:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 

rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

dates:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  August  21, 1991. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rule  Docket  (AGC-10). 

Petition  Docket  No ,  800 

Independence  Avenue  SW.. 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  R»ORMATI0N  CONTACT 
Mr.  C  Nick  Spithas.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone  (202)  267-9683. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  i  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 


Issued  in  Wasliingtoa  DC  on  )uly  2&  1991. 
Deborah  Swank. 

Acting  Manager.  Program  Management  Staff. 
Office  of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No-- 12838 

Pef/t/oner:  Air  Transport  Association  of 
America  

Sections  of  the  FAR  Affected:  14  CFR 
121.99  and  121.351(a). 

Description  of  Relief  Sought  To  extend 
Exemption  No.  2081.  as  amended, 
which  grants  Air  Transport 
Association  of  America  relief  from 
S§  121.99  and  121351(a)  of  the  Federal 
Aviation  Regulations  (FAR).  This 
exemption  sdlows  part  121  operators 
to  dispatch  aircrafi  over  certain 
oceanic  areas  with  one  of  two 
required  High  Frequency  radios 
inoperative  at  the  time  of  dispatch, 
subject  to  certain  conditions  and 
limitations,  and  would  otherwise 
terminate  on  October  31. 1991. 

DocAefAto.;  23495 

Petitioner.  Department  of  the  Army. 

Sections  of  the  FAR  Affected:  14  CFR 
91.209(a)  and  (b). 

Description  of  Relief  Sought  To  renew 
Exemption  No.  3948B  from  S  91.209(a) 
and  (b)  of  the  Federal  Aviation 
Regulations.  This  exemption  allows 
the  Department  of  the  Army  tactical 
helicopters  to  conduct  certain  night 
flight  military  training  operations 
without  lighted  aircraft  position  lights. 

Docket  Noj2B5»1 

Petitioner  PHH  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
135.165(b)(6)  and  (b)(7). 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  PHH 
Corporation  from  S  135.165(b)(6)  and 
(b)(7)  of  the  Federal  Aviation 
Regulations  (FAR).  This  exemption,  if 
granted,  would  permit  PHH 
Corporation  to  operate  aircraft 
equipped  with  only  one  high- 
frequenc^  communications  system  in 
extended  overwater  operations  in 
certain  specified  areas. 

Docket  No.:  ZSSaa 

Petitioner  Regional  Airiine  Association. 

Sections  of  the  FAR  Affected:  14  CFR 
91.203  and  47.49. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5318,  granted  to  the  Air  Transport 
Association  of  America  (ATA),  to 
include  RAA  member  airlines  and 
other  similarly  situated  air  carriers 
certificated  in  the  United  States  and 
operating  under  parts  121  and  135  of 
the  Federal  Aviation  Regulations.  The 
RAA  also  proposes  to  Include,  under 
this  exemption,  operations  in  the 
States  of  Alaska  and  Hawaii  and 


other  United  States  territorial 
possessions,  in  addition  to  the 
contiguous  48  states  of  the  United 
States. 

Dispositiotts  of  Petitktos 

Docket  NoJ  25089 

Petitioner  Hawkins  &  Powers  Aviation. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
137.S3(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5075  ftxjm  S  137.53(c)(2|  of  the  Federal 
Aviation  Regulations  which  allows 
Hawkins  A  Powers  Aviation.  Inc.,  to 
conduct  aerial  applications  of 
insecticide  from  C-lie  A(DC-6) 
without  the  aircraft  being  equipped 
with  a  device  capable  of  jettisoning 
within  45  seconds  at  least  one-half  of 
the  aircraft's  maximum  authorized 
load  of  agricultural  materials  when 
operated  over  congested  areas. 
Exemption  No.  SOTS  is  extended  to 
August  31. 1993.  Grant,  fuly  17,  1991. 
Exemption  No.  5075A. 

Docket  No.:  2S778 

Petitioner  Lynch  Flying  Service,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5085  which  provides  Lyndi  relief  from 
the  requirements  of  S  43.3(g)  of  the 
Federal  Aviation  Regulations  to  the 
extent  necessary  to  allow  the 
appropriately  trained  and  certificated 
pilots  employed  by  Lynch  to  remove 
the  passenger  seats  and  install 
approved  stretcher  and  base 
assemblies  in  the  Cessna  400  Series 
aircraft  operated  by  Lynch  when  such 
aircraft  are  being  used  in  air 
ambulance  service.  The  termination 
date  of  Exemption  No.  5065  is 
extended  for  a  period  of  2  years  from 
August  31. 1991.  Grant  July  19. 1991 
Exemption  No.  5085A. 

(FR  Doc  91-18239  Filed  7-91-91:  8:45  am] 
BiujNQ  CODE  aais-w-H 


Federal  Highway  Administration 

Environmental  Impact  Statemont;  St 
Jotins  County,  Florida 

AOOtCV:  Federal  Highway 
Administi^tion  (FHWA).  DOT. 

action:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubUc  that  an 
Environmental  Impact  Statement  {ESS) 
will  be  prepared  for  a  proposed  highway 
project  in  St.  Johns  County.  Florida. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bobby  W.  Blackmon,  District 
Engineer,  Federal  Highway 
Administration,  227  North  Bronough 
Street,  room  2015,  Tallahassee,  Florida 
32301,  telephone  (904)  681-7239. 

SUPPLEMENTARY  INFORMATION:  The 

FTfWA,  in  cooperation  with  the  Florida 
Department  of  Transportation  will 
prepare  an  EIS  for  a  proposal  to  extend 
State  Road  312  in  St.  Johns  County, 
Florida.  The  proposed  improvement 
would  involve  the  extension  of  State 
Road  312  from  State  Road  207  to  State 
Road  5  (U.S.  1),  a  distance  of  9.0  miles. 
The  proposed  extension  is  considered 
necessary  to  provide  for  existing  and 
projected  traffic  demands.  The  new 
roadway  would  be  constructed  entirely 
on  new  alignment. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2) 
constructing  a  multi-lane  divided 
highway;  (3)  constructing  a  controlled 
access  facihty  with,  or  without,  frontage 
roads;  (4)  constructing  a  limited  access 
freeway. 

Coordination  with  appropriate 
Federal,  State,  and  local  agencies,  and 
private  citizens  who  have  expressed 
interest  in  this  proposal  has  been 
undertaken  and  will  continue.  A  series 
of  public  meetings  will  be  held  in  St. 
Johns  County.  In  addition,  a  public 
hearing  will  be  held.  PubHc  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EIS  will 
be  made  available  for  public  agency 
review  and  comment.  A  coordination 
meeting  was  held  at  the  project  site  in 
early  1991  with  various  regulatory 
agencies  to  discuss  environmental 
issues  related  to  the  project.  A  formal 
scoping  meeting  will  be  held  if 
appropriate. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues  are 
identiHed,  conunents  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  an  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  July  22. 1991. 
]A.  Skkmer, 

Division  Administrator,  Tallahassee,  Florida. 
(FR  Doc.  91-18189  Filed  7-31-91;  8:45  amj 

BHXmO  CODE  M10-22-M 


Environmental  Impact  Statement: 
Sears  Island,  Waldo  County,  ME 

agency:  Federal  Highway 
Administration,  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  tlie  public  that  a 
supplement  to  the  Final  Environmental 
Impact  Statement  will  be  prepared  for 
the  proposed  dry  cargo  terminal  and 
affiliated  structures  at  Sears  Island  in 
Searsport,  Waldo  County,  Maine. 
FOR  FURTHER  INFORMATION  CONTACT 
William  D.  Richardson,  Division 
Administrator,  Federal  Highway 
Administration,  Federal  Building,  room 
614.  Augusta,  ME  04330,  Tel:  (207)  622- 
8487;  or  Janet  L  Myers,  Project  Manager, 
Maine  Department  of  Transportation, 
State  House  Station  #16,  Augusta.  ME 
04333.  Tel:  (207)  289-2698. 
SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  Maine 
Department  of  Transportaion.  will 
prepare  a  supplement  to  the  Final 
Environmental  Impact  Statement  on  the 
proposed  dry  cargo  terminal  and  related 
structures  at  Sears  Island,  Searsport, 
Waldo  County.  Maine.  The  terminal  was 
the  subject  of  a  final  environmental 
impact  statement  (FHWA-ME-EIS-66- 
01-F)  approved  by  the  FHWA  on 
October  9, 1987.  As  previously 
approved,  the  project  consists  of  a  two 
birth  marginal  wharf  and  related  land- 
based  support  facilities.  Access  to  the 
terminal  will  be  by  rail  line  and 
highway.  The  terminal  is  designed  to 
accommodate  future  expansion  of  up  to 
four  additional  berths.  The  facility  is 
needed  in  order  to  provide 
transportation  services  for  import  and 
export  bulk  and  container  cargo  and  to 
facihtate  economic  development  in  the 
Waldo  County  area. 

Since  the  approval  of  the  Final  EIS, 
additional  wetland  areas  on  Sears 
Island  have  been  delineated  that  are 
within  the  limits  of  the  proposed  project. 
The  project  area,  including  the  future 
expansion  area,  is  to  be  evaluated  to 
determine  the  potential  impacts  of  the 
project  on  the  wetlands.  The 
Supplemental  EIS  will  include  a  study  to 
determine  whether  alternate  locations 
for  the  terminal  or  for  related  facilities 
would  be  feasible  and/or  appropriate. 
The  Supplemental  EIS  will  not  include  a 
detailed  study  of  issues  which  are  not 
significant  or  have  been  covered 
sufficiently  by  the  Final  EIS. 

Appropriate  measures  to  mitigate  the 
impacts  of  the  project  on  wetlands  will 
be  evaluated  in  the  Supplemental  EIS.  A 
previously  commenced  study  of  the 
potential  environmental  impacts  of 
future  development  of  the  expansion 


area  will  be  incorporated  into  the 
Supplemental  EIS. 

No  formal  scoping  meeting  for  the 
Supplemental  EIS  will  be  held.  Lettera 
describing  the  proposed  action  and 
soliciting  comments  will  be  sent  to 
appropriate  Federal.  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  previously  expressed 
or  are  known  to  have  an  interest  in  this 
proposal.  One  or  more  public 
workshops/hearings  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  all  workshops/hearings.  The 
draft  Supplemental  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  a  public  workshop/ 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  conunents  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  and  the  EIS,  as  well 
as  any  requests  for  further  information 
about  the  project  or  this  proposed 
action,  should  be  directed  to  the  FHWA 
and/or  MDOT  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  July  25, 1991. 
William  D.  Richardson, 
FHWA  Division  Administrator,  Maine. 
(FR  Doc.  91-18242  Filed  7-31-91;  8:45  am) 

MUJNO  COM  4t10-23-ll 


National  Highway  Traffic  Safety 
Administraiton 

Highway  Safety  Program;  Amendment 
Of  Conforming  Products  Ust  of 
Evidential  Breath  Testing  Devices 

aoency:  National  Highway  Traffic 
Safety  Administration,  (NHTSA),  DOT. 

ACTION:  Notice. 

summary:  This  notice  amends  the 
Conforming  Products  List  for 
instruments  which  have  been  found  to 
conform  to  the  Model  Specifications  for 
Evidential  Breath  Testing  Devices  (49  FR 
48854). 

EFFECTIVE  DATE:  August  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Robin  Mayer,  Office  of  Alcohol  and 
State  Programs,  NTS-21,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW..  Washington, 
DC  20590;  Telephone:  (202)  366-9825. 


SUPPLEMENTARY  mrORMATION:  ( 

Novemt>er  5, 1973.  the  National 
Traffic  Safety  Administration  (^ 
published  the  Standards  for  De\ 
Measure  Breath  Alcohol  (38  FR 
A  Qualified  Products  List  of  Evi 
Breath  Measurement  Devices  cc 
of  instruments  that  met  this  stai 
was  first  issued  on  November  Z 
(39  FR  41399). 

On  December  14. 1984  (49  FR 
NHTSA  converted  this  standan 
Model  Specifications  for  Evider 
Breath  Testing  Devices,  and  pul 
in  appendix  D  to  that  notice  (49 
48884),  a  Conforming  Products  I 
of  instruments  that  were  found 
conform  to  the  Model  Specificai 
Amendments  to  the  CPL  have  b 
published  in  the  Federal  Registi 
that  time. 

Since  the  last  publication  of  t 
one  (1)  breath  measurement  de^ 
been  tested  and  found  to  confoi 
requirements  of  the  Specificatic 
mobile  and  non-mobile  evident 
testers:  CMI,  Inc's  Intoxilyzer  1 
Further,  the  designation  of  an  a 
instrument  has  l)een  changed.  F 
Engineering,  which  previously  ( 
and  had  approved  a  modificatic 
Intoxilyzer  5000  (56  FR  11817).  i 
designating  that  modification  a: 
Plu84".  This  is  solely  an  editorii 
change. 

The  Conforming  Products  Lis 
therefore  amended  as  follows: 

CONFORMINQ  PRODUCTS  LlST  0 

TtAL  Breath  Measurement 


Manuiacuw  and  modal 


Alcohol   Countwm— sural 
Inc..  Port  Huron.  Ml 
Alan  J3A0. 


Syatam, 


BAC  Syalarna,  Idc  Onlailo,  Carwda 

Braatti  Analyais  computar 

CAMEC  Ltd..  North  ShwMa.  Tyna 
and  Wara,  England 

IR  Braatti  Anatyzar 

CM!.-  Inc.,  Omnbon.  KY 
Inloxityzar  Modal 

1 400 


4011. 

4011A. 

4011AS. 


4011AS-A. 

4011AS-AO 

4011  AW 

4011A27-10100 

4011A27-10100ii»«h 

sooo 


5000  (w/CaL  Vapor  RaOrc.). 
sooo  m/%-  K)  Hoaa  opVon.- 

5000  (CAL  DOJ) 

5000  (VA) 

PAC  1200 

SO-2 


Dacator  Eladronica,  Oacalor,  N. 

Alco-Tactor  modal  500 

InlwJmalari,  Inc.,  St  Loula.  MO 

PtK>lo  Elactic  hKoKNTWiar.  _ 


JMI 
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npact  Statement 
Ido  County,  ME 

Highway 
)0T. 
'  intent. 

fWA  is  issuing  this 
he  public  that  a 
!  Final  Environmental 
:  will  be  prepared  for 
cargo  terminal  and 
es  at  Sears  Island  in 
County,  Maine. 
)RMATION  CONTACT 
rdson.  Division 
deral  Highway 
ederai  Building,  room 
04330.  Tel:  (207)  622- 
iyere,  Project  Manager, 
it  of  Transportation, 
on  #16,  Augusta,  ME 
89-2698. 

nformation:  The 
ation  with  the  Maine 
ansportaion,  will 
nent  to  the  Final 
ipact  Statement  on  the 
;o  terminal  and  related 
8  Island,  Searsport, 
aine.  The  terminal  was 
nal  environmental 
(FHWA-ME-EIS-86- 
^  the  FHWA  on 
Ls  previously 
ject  consists  of  a  two 
arf  and  related  land- 
ilities.  Access  to  the 
y  rail  line  and 
ninal  is  designed  to 
ire  expansion  of  up  to 
rths.  The  facility  is 
)  provide 

vices  for  import  and 
ontainer  cargo  and  to 
c  development  in  the 
ia. 

val  of  the  Final  EIS, 
d  areas  on  Sears 
delineated  that  are 
if  the  proposed  project, 
including  the  future 
I  to  be  evaluated  to 
ential  impacts  of  the 
lands.  The 

will  include  a  study  to 
r  alternate  locations 
'  for  related  faciUties 
and/or  appropriate. 
EIS  will  not  include  a 
ssues  which  are  not 
!  been  covered 
Final  EIS. 

asures  to  mitigate  the 
ject  on  wetlands  will 
e  Supplemental  EIS.  A 
need  study  of  the 
nental  impacts  of 
It  of  the  expansion 


area  will  be  incorporated  into  the 
Supplemental  EIS. 

No  formal  scoping  meeting  for  the 
Supplemental  EIS  will  be  held.  Letter.) 
describing  the  proposed  action  and 
soliciting  comments  will  be  sent  to 
appropriate  Federal.  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  previously  expressed 
or  are  known  to  have  an  interest  in  this 
proposal.  One  or  more  public 
workshops/hearings  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  all  workshops/hearings.  The 
draft  Supplemental  EIS  will  be  available 
for  public  and  agency  review  and 
conunent  prior  to  a  public  workshop/ 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  and  the  EIS,  as  well 
as  any  requests  for  further  information 
about  the  project  or  this  proposed 
action,  should  be  directed  to  the  FHWA 
and/or  MDOT  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  July  25, 1991. 
William  O.  Richardsoo, 
FHWA  Division  Administrator,  Maine. 
(FR  Doc.  91-18242  Filed  7-31-«l;  8:45  am) 

MLUNQ  CODE  4t10-22-«l 


National  Highway  Traffic  Safety 
Administraiton 

Highway  Safety  Program;  Amendment 
of  Conforming  Products  List  of 
Evidential  Breath  Testing  Devices 

agency:  National  Highway  Traffic 
Safety  Administration,  (NHTSA),  DOT. 

action:  Notice. 

summary:  This  notice  amends  the 
Conforming  Products  List  for 
instnmients  which  have  been  found  to 
conform  to  the  Model  Specifications  for 
Evidential  Breath  Testing  Devices  (49  FR 
48854). 

EFFECTIVE  DATE:  August  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Robin  Mayer,  Office  of  Alcohol  and 
State  Programs,  NTS-21,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street  SW..  Washington, 
DC  20590;  Telephone:  (202)  366-9825. 


SUPPLEMENTARY  INFORMATION:  On 

November  5, 1973,  the  National  Highway 
Traffic  Safety  AdministraUon  (NHTSA) 
published  the  Standards  for  Devices  to 
Measure  Breath  Alcohol  (38  FR  30459). 
A  Qualified  Products  List  of  Evidential 
Breath  Measurement  Devices  comprised 
of  instruments  that  met  this  standard 
was  first  issued  on  November  21, 1974 
(39  FR  41399). 

On  December  14, 1984  (49  FR  48854), 
NHTSA  converted  this  standard  to 
Model  Specifications  for  Evidential 
Breath  Testing  Devices,  and  published 
in  appendix  D  to  that  notice  (49  FR 
48864),  a  Conforming  Products  List  (CPL) 
of  instruments  that  were  found  to 
conform  to  the  Model  Specifications. 
Amendments  to  the  CPL  have  been 
published  in  the  Federal  Register  since 
that  time. 

Since  the  last  publication  of  the  Cn« 
one  (1)  breath  measurement  device  has 
been  tested  and  found  to  conform  to  the 
requirements  of  the  Specifications  for  . 
mobile  and  non-mobile  evidential  breath 
testers:  CMI,  Inc's  Intoxilyzer  1400. 
Further,  the  designation  of  an  approved 
instrument  has  been  changed.  Hus  4 
Engineering,  which  previously  submitted 
and  had  approved  a  modification  to  the 
Intoxilyzer  5000  (56  FR  11817).  is 
designating  that  modification  as  "5000 
IHus4".  This  is  solely  an  editorial 
change. 

The  Conforming  Products  List  is 
therefore  amended  as  follows: 

Conforming  Products  List  of  Eviden- 
tial Breath  Measurement  Devices 


Manulactmr  and  modal 


Alcohol   CounlvmMsurM 
Inc.,  Poet  Huron,  Ml 
Ai«1  J3A0. 


Systam, 


BAC  Syatamt,  Inc.  Onlarto,  Canads 
Broalh  Analysis  coniputar — 

CAMEC  Ltd.,  North  ShMdi,  Tyna 
and  War*.  England 
IR  Braalh  Anatyzar. 


CMi;  Inc..  OwanibofO.  KY 

.  .    ....    ■ .  - ..  - . 

mtoxMyzar  Mooai 

1400„ 

4011. 


401 1A. 
4011A8. 


4011AS^. 
4011AS-AO. 
4011  AW..._ 
4011A27-10100. 


401 1  A27<  10100  wRh 
5000 


SOOO  (w/CaL  Vapor  R»Ora). 
SOOO  wl%r  K)  Hoaa  opOon.- 

5000  (CAL  DCJ) 

5000  (VA). 
PAC1200. 
St« 


M<y      Non* 
Ma     mobta 


Decalof  ElaOionfca.  Oacalor.  N. 

Alco-Tacior  modal  500 

Intosdmalart,  Inc..  St  LoUia,  MO 

Pholo  Electric  Intoximetar. 


Conforming  Products  List  of  Eviden- 
tial Breath  Measurement  Devices— 
Continued 


Manufacturer  and  modal 


QC  Intoidmeter  MK  II  _ 
QCIntOMmeterMKIV. 
Auto  Intonmetar- 
Intoximetar  Modal . 
3000 


3000  (rev  B1).. 

3000  (r«  B2) 

3000  (rav  B2A) 

3000  (rav  B2A)  w/FM  op(ion„ 

3000  (Fual  Ce«). 

3000  0 

3000  DFC.. 
Alco-Sensorlll. 
Alco^SansorUIA. 
R8T  III ..._. 


Komyo  Kitaoawa.  Kogyo,  K.K. 

Alcotyzer  DPA-2 

Breath    Alcohol    Meiar    PAM 

101 B 

LMe-Loc,  Inc..  Wheat  Ridge,  CO 

PBA  3000-P 

Lion    Laboratories,     Ltd.,    Cardifl, 
Wales.  UK 

Alcolmetar  Model 

AE-01 

SD-2 


Mo- 


EBA 

Auto-Aicolmeter ^.« 

Luckey   Laboratories,    San    Bema- 
dmo.  CA 

Alco.AnaVzer  Modal 
1000 
2000- 


Nalional  Oraeger,  Inc..  Ptttaburs^ 
PA 
Atcoleat  Model 

7010. 

7110, 


7410..- 


Breathatyzar  Model 

goo 


900A. 


900BG 

National  Patent  Analytical  Sysiama, 
Inc.  East  Hartford,  CT 

BAC  Datamasiar 

Omicron  Systems,  Palo  AND,  CA 
Intoxityzer  Model 

4011 

4011  AW 


Plus  4  Engineerina  MMum,  CO 
5000  Plua4 


Siemans-AWs,  Cheny  Ha,  NJ 
Aloomat 

Alcomat  F.--.. — -* 

Smith    and    Weaaon    Electronics, 
Sphngfieid,  MA 
Brealhatyzer  Modal 
900 


900A. 


1000.. 


2000.. 


2000  (norvHumUtty  Saneor) 
Stepheraon  Corp. 

Breathalyzer  900 

US  Alcohol  Testtng.  Inc. /Protection 
Devices,  inc.  Dayton.  NJ 

Aloo-Analyzer  1000. 


Alco-Analyzar  2000. 
Verax  Syatems,  Inc  Fairpoft 
ThaBACVerMar. 
BAC  Verifier  Oetamaster„ 
BAC  Vsnfier  Oatamaster  N 


NY 


N(X>" 


X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 

X 

X 


X 
X 
X 
X 
X 


(23  U.S.C.  402;  delegations  of  authority 

at  49  CFR  1.50  and  501.) 

Michael  B.  Browolee, 

Associate  Administrator  for  Traffic  Safety 

Programs. 

[FR  Doc  91-18250  Filed  7-30-01: 9:09  am) 

MLLNM  coot  4aiO-ta-M 


[Docket  Na  8-MO] 

American  President  Unes,  Ltd; 
Application  for  a  Waiver  of  Section 
804<a)  of  the  Merchant  Marine  Act, 
1936,  as  amended,  to  Permit  Foreign- 
Flag  Space  Charters 

American  President  lines,  Ltd.  (AFl), 
by  application  dated  ]une  2d,  1991, 
requests  waiver  of  the  provisions  of 
section  804  of  the  Merchant  Marine  Act. 
1936,  as  amended,  (Act),  for  ad  hoc 
foreign-flag  space  charters  by  APL 
pursuant  to  APL's  participation  in  the 
eastboimd  amended  Transpacific 
Stabilization  Agreement,  designated 
Federal  Maritime  Commission  (FMC) 
No.  203-11223.  and  in  the  westbound 
Transpacific  Space  Utilization 
Agreement,  designated  FMC  No.  217- 
011324. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary.  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Act  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  room  7300,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington.  DC  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on 
August  a  1991.  This  notice  is  published 
as  a  matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  or  tmfavorable  decision  on  the 
applicadon,  as  filed  or  as  may  be 
amended.  The  Maritime  Adn^nistrator 
will  consider  any  comments  submitted 
and  talce  such  action  with  respect 
thereto  as  may  be  deemed  appropriate. 

(CaUlog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Opera Un^-Difrerential 
Subsidies)) 

By  Order  of  the  Maritime  Administrator. 

Dated:  )uly  29, 1991. 
M  C  Richard. 

Actir^  Secretary.  Maritime  Administration. 
(FR  Doc  91-18273  Filed  7-31-Wl;  a46  am] 
SNJjNe  COM  4aie-»i-M 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  tti«  Secretary 

(SupplwiMnI  to  Oepaftmant  Cireaiw^ 
Put>Nc  Debt  Series— No.  22-91] 

Treasury  Notes,  Series  AD-1993 

Washington.  July  24. 1991. 

The  Secretary  announced  on  July  23, 
1991.  that  the  interest  i^te  on  the  notes 
designated  Series  AD-1993,  described  in 
Department  Circular— Public  Debt 
Series— No.  22-91  dated  July  la  1991, 
will  be  6%  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  6%  percent 
per  annum. 
Gerald  Mnrpiiy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  91-18303  Filed  7-31-01: 8:45  am] 

BItLmO  CODE  4t1«-<MI 


(Supplcment  to  Departnwfrt  Circular— 
Put>He  Dabt  Sertes— Na  22-91] 

Treaswy  Notes,  Series  R-1M6 

Washington.  July  25. 1991. 

The  Secretary  announced  on  July  24, 
1991,  that  the  interest  rate  on  the  notes 
designated  Series  R-1996,  described  in 
Department  Circular— Public  Debt 
Series— No.  23-91  dated  July  18. 1991, 
will  be  7%  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  7%  percent 
per  annum. 
Gerald  Mnnpfay, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  91-18304  Filed  7-31-91;  8:45  bbuJ 

BIUJNO  CODE  MIO-M-M 


Public  Information  CoNection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  July  25. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementjs}  to 
OMB  for  review  and  clearance  under 
the  paperwork  reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(3)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW, 
Washington,  DC  20220. 

Inlenul  Revenue  Service 

OMB  Number.  1545-0175. 
Farm  Number.  4628. 
Type  of  Review.  Revision. 


Tide:  Alternative  Minimum  Tax — 
Corporations  (including 
environmental  taxj. 
Description:  Form  4028  is  used  by 
corporations  to  calculate  their 
alternative  minimum  tax  and 
envinximental  tax. 
Respondents:  businesses  or  other  for- 
profit. 
Estimated  Number  of  Respondents: 

100,000. 
Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
Recordkeeping— 18  hours,  11  minutes 
Learning  about  the  law  or  the  form — 

13  hours,  48  minutes 
Preparing  and  sending  the  form  to 
IRS— 14  hours,  43  minutes 
Frequency  of  Response:  Annually. 
Estimated  Total  Recordkeeping/ 

Reporting  Burden:  4,809,000  hours. 
OMB  Number.  1545-04ia 
Form  Number.  6468,6469. 
Type  of  Review:  Extension. 
Title:  How  to  Prepare  Form  6469  (Form 
6468);  Tape  Label  for  Form  W4  (Form 
6460). 
Description:  28  USC  3402  requires  all 
employers  making  payments  of  wages 
to  deduct  (withhold)  tax  upon  such 
payments.  Employers  are  further 
required  under  Regulation  31.340^f) 
(2}-l(g)  to  submit  certain  withholding 
certificates  (W-4)  to  the  IRS.  Forms 
6469  (labels)  and  6468  (instructions) 
are  sent  to  employers  who  prefer  to 
file  this  information  on  magnetic  tape. 
Respondents:  State  or  local 
governments,  Farms,  businesses  tw 
other  for-profit.  Federal  agencies  or 
employees,  Non-profit  institutions. 
Small  businesses  or  organizations. 
Estimated  Number  of  Respondents:  70. 
Estimated  Burden  Hours  Per  Response: 

8  minutes 
Frequency  of  Response:  Quarteriy. 
Estimated  Total  Reporting  Burden:  28 

hours. 
Clearance  Officer.  Carrick  Shear  (202) 
635-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington.  DC  20224. 
OMB  Reviewer.  Milo  Sunderhaul  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 
Lob  K.  HoUand, 

Departmentai  Reports  Management  Officer. 
|FR  Doc  81-18198  Filad  7-31-91;  6:45  am] 
MUNa  oooc  4ia».«Mi 


Public  Information  Coisction 
Raquirsments  Subrottteci  to  OMB  for 
Review 

Date:  July  25, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementfs)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubnus6ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW., 
Washmgton,  DC  20220. 

Internal  Revenue  Service 

OMB  Number.  154&-0128. 

Form  Number  1120-L 
Type  of  Review:  Revision. 
Title:  U.S.  Life  Insurance  Company 
Income  Tax  Retum. 

Descn'ption:  Life  insurance  companies 
are  required  to  file  an  annual  return  of 
income  and  compute  and  pay  the  tax 
due.  The  data  is  used  to  insure  that 
companies  have  correctly  reported 
taxable  income  and  paid  the  correct 
tax. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,44a 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
Recordkeeping — 75  hours,  34  minutes 
Learning  about  the  law  or  the  form — 

24  hours,  21  minutes 
Preparing  the  form — 38  hours,  46 

minutes 
Copj'ing,  assembling,  and  sending  the 
form  to  IRS — 3  hours,  29  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  346,870  hours. 

Clearance  Officer  Garrick  Shear  (202) 
635-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW.,  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Late  K.  HoUand. 

Departmental  Reports  Managenwnt  C^pcer., 

(FR  Doc.  91-18199  Filed  7-31-91;  8:46  amj 

MLUMO  coot  *n»  >«  II 


Bureau  of  Alcohol,  Tobacco 
Hrearms 

Granting  of  Relief,  Federal  H 
Privileges 

agency:  Bureau  of  Alcohol  T( 
and  Firearms,  (ATF). 
ACTION:  Notice  of  granting  of  i 
of  federal  firearms  privileges. 

summary:  The  persons  namec 

notice  have  been  granted  resti 
their  Federal  firearms  privileg 
Director,  Bureau  of  Alcohol,  T 
and  Firearms. 

As  a  result,  these  persons  n 
lawfully  acquire,  transfer,  rea 
and  possess  firearms  if  they  a 
compliance  with  applicable  la 
jurisdiction  in  which  they  live 

FOR  FURTHER  INFORMATION  CC 

Special  Agent  in  Charge  Karl 
Firearms  Enforcement  Branch 
Division,  Bureau  of  Alcohol,  1 
and  Firearms,  Washington,  D( 
(202-566-7258). 
SUPPLEMENTARY  INFORMATIOf 
accordance  with  18  U.S.C.  925 
persons  named  in  this  notice  1 
granted  restoration  of  Federal 
privileges  with  respect  to  the 
acquisition,  transfer,  receipt,  i 
or  possession  of  firearms.  The 
privileges  were  lost  by  reasor 
convictions  of  crimes  punisha 
imprisonment  for  a  term  exce^ 
year  or  because  they  otherwii 
within  a  category  of  persons  i 
by  Federal  law  from  acquiring 
transferring,  receiving,  shippii 
possessing  firearms. 

It  has  been  established  to  ti 
Director's  satisfaction  that  th( 
circumstances  regarding  the  e 
disabilities  and  each  applicar 
and  reputation  are  such  that  t 
applicants  will  not  be  likely  t 
manner  dangerous  to  public  s 
that  the  granting  of  the  restor 
not  be  contrary  to  the  public  I 

The  following  persons  have 
granted  restoration: 

Adler.  Car!  10905  North  Kendall  I 
Apartment  307,  Miami.  Florida, 
on  November  2. 1948,  In  the  No 
District  Court  of  Chicago.  Illino 

Anderson,  Thomas  Alan  2809  No 
Street  Chandler,  Arizona,  con^ 
May  e,  1985.  in  the  United  Stati 
Court  State  of  Arizona. 

Ashley,  fohn  Wayne  Route  5,  Bo) 
Hertford.  North  Carolina,  conv 
January  S.  1982.  in  the  United  S 
District  Court  Fayetteville,  No 

Bagby,  fames  Rol>ert  4740  Bamej 
Road.  Campbellsville,  Kentuck 
on  January  18, 1986,  in  the  Tay! 
Circuit  Court  Campbellsville.  I 
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Public  Infc 

Raqulremwits  Subraitt«d  to  OMB  for 

Review 

Date:  July  25. 1981. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  198Q, 
Public  Law  96-511.  Copies  of  the 
8ubnussion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  OfBcer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW.. 
Washington,  DC  20220. 

Internal  Revemie  Service 

OMB  Number:  154&-0128. 
Form  Number  1120-L. 
Type  of  Review:  Revision. 
Title:  U.S.  Life  Insurance  Company 
income  Tax  Return. 

Description:  Life  Insurance  companies 
are  required  to  file  an  axmual  return  of 
income  and  compute  and  pay  the  tax 
due.  The  data  is  used  to  insure  tiiat 
companies  have  correctly  reported 
taxable  income  and  paid  the  correct 
tax. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,44a 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
Recordkeeping — 75  hours,  34  minutes 
Learning  about  tiie  law  or  tlte  form — 

24  hours,  21  minutes 
Preparing  tiie  form— 38  hours,  46 

minutes 
Copying,  assembling,  and  sending  the 
form  to  IRS — 3  hours,  29  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Recorditeeping/ 
Reporting  Burden:  346,870  hours. 

Clearance  Officer  Garrick  Shear  (202) 
635-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW..  Washington,  DC  20224. 

OMB  Reviewer  Miio  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
O^ice  Building,  Washingtoa  DC 
20503. 

Lofa  K.  Halknd. 

Departmental  Reports  Management  Officer., 

(PR  Doc.  91-18199  Filod  7-^1-91: 8:46  am] 
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Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

Qranting  of  Relief,  Federal  Firearms 
Prh^eges 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  (ATF). 
ACTION:  Notice  of  granting  of  restoration 
of  federal  firearms  privileges. 

summary:  The  persons  named  in  this 
notice  have  been  granted  restoration  of 
their  Federal  firearms  privileges  by  the 
Director,  Bureau  of  Alcohol.  Tobacco 
and  Firearms. 

As  a  result,  these  persons  may 
lawfully  acquire,  transfer,  receive,  ship, 
and  possess  firearms  if  they  are  in 
compliance  with  applicable  laws  of  the 
iurisdiction  in  which  they  live. 
FOR  FURTHER  INFORMATION  CONTACT: 
Special  Agent  in  Charge  Karl  Stankovic 
Firearms  Enforcement  Branch,  Firearms 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  Washington,  DC  20226, 
(202-586-7258). 
SUPPI.EMENTARY  INFORMATION:  In 

accordance  with  18  U.S.C.  925(c),  the 
persons  named  in  this  notice  have  been 
granted  restoration  of  Federal  firearms 
privileges  with  respect  to  the 
acquisition,  transfer,  receipt  shipment, 
or  possession  of  firearms.  These 
privileges  were  lost  by  reason  of  their 
convictions  of  crimes  punishable  by 
imprisonment  for  a  term  exceeding  one 
year  or  because  they  otherwise  feU 
within  a  category  of  persons  prohibited 
by  Federal  law  from  acquiring, 
transferring,  receiving,  shipping  or 
possessing  firearms. 

It  has  been  established  to  the 
Director's  satisfaction  that  the 
circumstances  regarding  the  applicants' 
disabilities  and  each  applicant's  record 
and  reputation  are  such  that  the 
applicants  will  not  be  likely  to  act  in  a 
manner  dangerous  to  public  safety,  and 
that  the  granting  of  the  restoration  will 
not  be  contrary  to  the  public  interest 

The  following  persons  have  been 
granted  restoration: 

Adler.  Carl  10905  North  Kendall  Drive. 
Apartment  307,  Miami.  Florida,  convicted 
on  November  2, 1948,  in  the  Northern 
District  Court  of  Chicago,  Illinois. 

Anderson,  nomas  Alan  2809  North  Jay 
Street  Chandler,  Arizona,  convicted  on 
May  e.  1985.  In  the  United  States  District 
Court.  State  of  Arizona. 

Ashley,  John  Wayne  Route  5,  Box  172-0, 
Hertford.  North  Carolina,  convicted  on 
January  S,  1962,  in  the  United  States 
District  Court.  Fayetteville.  North  Carolina. 

Bagby,  fames  Robert  4740  Barney  School 
Road.  Campbellsville.  Kentucky,  convicted 
on  January  18, 1986.  In  the  Taylor  County 
Circuit  Court  Campbellsville,  Kentucky. 


Beardsley.  Jesse/.  1177  East  Hill  Road.  Grand 
Kane,  Michigan,  convicted  on  February  6, 
1988,  in  the  United  States  District  Court 
Flint  Michigan. 

Bierschbach,  Allen  John  409  West  Main 
Street  Melrose,  Mirmesota,  convicted  on 
June  12, 1984.  in  the  United  States  District 
Court  St.  Paul,  Miiuiesota. 

Bierschbach.  Jerry  Francis  40434  227th 
Avenue,  Albany,  Minnesota,  convicted  on 
June  11, 1984,  in  the  United  States  District 
Court  Third  Division.  St  Paul  Minnesota. 

Blossom.  Aaron  Kay  4660  CottrelL  Vassar, 
Michigaa  convicted  on  January  8  1987,  in 
the  United  States  District  Court  Eastern 
Judicial  District  of  Michigan. 

Bresette,  Albert  Alson  Senior  1  Joy  Place, 
Portland.  Maine,  convicted  on  November  1, 
1958  in  the  Oxford  County  Superior  Court 
Rumford.  Maine. 

Brewer.  Bobby  Neal  Post  OfHce  Box  942. 
Russellville,  Alabama,  convicted  on  April 
23. 1982,  in  the  United  States  District  Court 
Northern  District  of  Alabama,  Birmingham. 
Alabama. 

Brinig,  Leroy  Donald  5948  Regent  Avenue 
North.  Crystal  Minnesota,  convicted  on 
December  4, 1970,  in  the  United  Sutes 
District  Court  Judicial  District  of 
MinneapoUs,  Miimesota;  and  also  on 
August  4, 1978  in  the  Hennepin  County 
District  Court  Miimesota. 

Brown.  Gerry  Dale  506  Friedriech.  Eldoa 
Missouri,  convicted  on  June  2. 1971,  in  the 
Circuit  Couri  of  Camden.  Missouri. 

Brown,  Silas  Coley  1718  Rutland  Court 
Columbia.  South  Carolina,  convicted  on 
March  8 1976.  in  the  United  States  District 
Coiut,  Jacksonville,  Florida. 

Brown,  Willie  Glen  317  West  Bundy  Avenue. 
Flint  Michigan,  convicted  on  May  18 19ea 
in  the  Circuit  Court  of  Genesse  County, 
Michigan. 

Brummett,  Michael  Gregory  4404  Ridge 
Drive,  High  Ridge,  Missouri,  convicted  on 
October  18  1974,  in  the  Circuit  Court  of  St 
Louis,  Missouri. 

Burnetts.  Tommy  Dennis  44  Regent  Drive. 
Greenville,  South  Carolina,  convicted  on 
September  10, 1988  in  the  United  States 
District  Court,  Greenville,  South  Carolina. 

Butler,  David  Leroy  408  Tuscaloosa  Avenue, 
Apartment  8  Birmingham.  Alabama, 
convicted  on  November  10. 1950,  in  the 
Circuit  Court  of  Montgomery  County, 
Alabama. 

Cook,  Otto  Herman  Z222  East  8th.  Space  122, 
Pueblo.  Cc'.orado.  convicted  on  May  3, 
1964,  in  the  Pueblo  County  District  Court 
Pueblo.  Colorado. 

Cope.  Robert  Lee  129  South  Doivney  Avenue. 
Indianapolis,  Indiana,  convicted  on  August 
9. 1984,  in  the  Southern  Judicial  District  of 
Indianapolis,  Indiana. 

Corporation.  Northrop  1840  Century  Park 
East  Los  Angeles,  California,  convicted  on 
February  27, 19ga  in  the  United  Sutes 
District  Court  Central  District  of 
California. 

Coward.  Wallace  D.  4827  North  Fifth  Street 
Philadelphia,  Pennsylvania,  convicted  on 
September  5, 1974,  In  the  Couri  of  Common 
Pleas.  Philadelphia,  Pennsylvania. 

Crenshaw,  Charles  Ray  8975  New  Bowling 
Green  Road.  Smith  Grove.  Kentucky, 


convicted  on  July  28  1978  In  the  Metcalfe 
Circuit  Court  Edmonton.  Kentucky. 
Depasquale,  Joseph  Lewis  158-27  91st  Street 
Howard  Beach.  Queeiu.  New  York, 
convicted  on  March  4, 1985,  In  the  United 
States  District  Court  Eastern  Judicial 
District  of  New  York. 
Dolecki,  Fred  Arthur  6215  Chariesworth. 
Dearborn  Heights,  Michigaa  convicted  on 
June  12. 1961,  in  the  United  States  District 
Court  Detroit  Michigan. 

Drake,  Joseph  Freeman  Junior  5011 
Greenwood  Road.  Ix>ulsvllle,  Kentudcy, 
convicted  on  September  15, 1977,  In  the 
Jefferson  Circuit  Court  Louisville, 
Kentucky. 

Dutcher.  LD.  9028  Flagstone  Drive.  Jackson, 
Michigan,  convicted  on  April  15, 1976,  in 
the  Jackson  County  Circuit  Court,  Jackson. 
Michigan. 

Eddy,  Robert  Leroy  Route  2  Box  683, 
Raymond,  Washingtoa  convicted  oo  June 
22, 1961,  In  the  Clatoop  County  Circuit 
Court  Oregon. 

Eis.  Camryn  Nolyn  7902  Highway  147,  Two 
Rivers,  Wisconsin,  convicted  on  May  20, 
1968  in  the  Circuit  Couri  of  Manitowoc 
County,  Manitowoc  Wisconsin. 

Fauver.  Rodney  Allen  1589  Valley  Mill  Road. 
Winchester,  Virginia,  convicted  on 
September  9, 1979,  In  the  Frederick  County 
Court  Winchester,  Virginia. 

Felgar,  Walter  Aten  122  West  Hobard 
Avenue.  Findlay,  Ohio,  convicted  on  May 
18  1987,  in  the  United  States  District  of 
Toledo,  Ohio. 

Folea,  James  William  662  Blair  Street  St 
Paul  Minnesota,  convicted  on  August  18 
1980,  In  the  United  States  District  Court 
Minneaptolis,  Minnesota. 

Frazier  Douglas  Gene  447  Division  Avenue, 
Pittsburgh,  Pennsylvania,  convicted  on 
January  25, 1983,  In  the  Allegheny  County 
Court  PitUburgh.  Pennsylvania. 

Gamer,  Dennis  Dwayne  100  Red  Oak  Cirds, 
Lexingtoa  Termessee.  convicted  on 
January  10, 1975,  in  the  United  States 
District  Court  Western  District  of 
Teiuiessee,  Memphis,  Tennessee. 

Gary,  Juan  E.  1209  Hampton  Avenue, 
Paducah.  Kentucky,  convicted  on 
November  14, 1974,  In  the  McCraken 
County  Circuit  Court  Paducah.  Kentucky. 

Gatlin.  Ollie  H.  11281  Highway  1078  Folsoa 
Louisiana,  convicted  on  November  20. 1964, 
in  the  United  Sutes  District  Court  Eastern 
Judicial  District  of  Louisiana. 

Hampton.  Lester  B.  6432  East  Jeffersoa 
Apartment  207,  Detroit  Michigan, 
convicted  on  March  28 1958  in  the  New 
Orieans.  Parish.  New  Orleans,  Louisiana. 

Hannah.  Joseph  Michael  2720  Oklahoma. 
Muskogee.  Oklahoma,  convicted  on 
December  13. 1971.  in  the  District  Court 
Tulsa  County,  Oklahoma. 

Hannigan,  James  Robertson  Box  31,  Ransom. 
Pennsylvania,  convicted  on  July  1, 1963,  in 
the  United  States  District  Court 
Charleston.  West  Virginia. 

Harris,  Robert  Andrew  401  Birch  Avenue, 
Selma.  Alabama,  convicted  on  February  22, 
1971  and  March  11. 1971.  In  the  Circuit 
Court  of  Dallas  County,  Alabama. 

Hibshman,  Franklin  Carl  Junior  81798  RD 19 
North.  Elkhart  Indiana,  convicted  on 
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March  21. 107a  In  the  Eikhart  Superior 
Court.  Elkhart.  Indiana. 

Hilgar.  Darren  Dale  Route  3,  Box  5S9-E. 
Gravois  Mills,  Missouri,  convicted  on 
January  13. 19S4.  and  on  May  21, 1987,  in 
the  Circuit  Court  of  Morgan  County, 
Missouri. 

Hoker,  Dennis  Frederick  14503  Swanfield 
Drive.  Houston.  Texas,  convicted  on  .March 
19. 1973,  and  on  April  8. 1974.  in  the 
Southern  Judicial  District  Court  of  Texas: 
and  also  on  JMovember  6. 1975.  in  the 
Western  Judicial  District  of  Oklahoma. 

Jackson.  Roy  Dan  General  Deliv<3ry.  Cranks. 
New  York,  convicted  on  July  28. 1984,  in  the 
United  States  District  Court,  Roanoke, 
Virginia. 

Jacobs.  FordPo9\  Office  Box  157,  Pippa 
Passes,  Kentucky,  convicted  on  August  18, 
1985,  in  the  United  States  District  Court 
Pikeville,  Ken^acky. 

Jawes,  Frederick  Keith  311  Carefree  Circle, 
Aberdeen,  Washington,  convicted  on 
October  3, 1955.  hi  the  Grays  Harbor 
Superior  Court.  Montesano,  Washington. 

Johnson,  Michael  Thomas  10251-A  d'lbfirville 
Road,  d'Iberville.  Mississippi,  convicted  on 
January  28. 1987,  in  the  United  States 
District  Court  Southern  District  of 
Mississippi.  Biloxi,  Mississippi. 

Johnson.  Thomas  &  14006  Barcalow  Street 
Phibddphia,  Pennsylvania,  convicted  on 
February  13, 1956,  in  the  United  States 
District  Court  Eastern  District  of 
Pennsylvania. 

Kewrer.  Betsy  Ellen  34  Kendes  Road, 
Millersville,  Pennsylvania,  convicted  on 
March  3, 1972,  and  March  29. 1973,  in  the 
Court  of  Common  Pleas.  Lancaster  County, 
Pennsylvania. 

King.  Donald  James  322  East  Johnson  Street 
Fond  du  Lac,  Wiscoosin.  convicted  on 
October  27, 198a  in  the  Forest  County 
Circuit  Court  of  Wiscoosin. 

Kinsman.  Cheryl  319  Perkasie  Avenue.  West 
Lawn,  Pennsylvania,  convicted  on  April  5. 
1985,  in  the  Jefferson  County  Court  Golden, 
Colorado. 

Lamb.  Floyd  Roland  Vosi  OfBce  Box  344. 
Buckhom  Ranch,  Alamo.  Nevada, 
convicted  on  March  14, 1984.  in  the  United 
Slates  District  Court  Las  Vegas,  Nevada. 

Mangold.  Trevor  Edison  8  Cheyenne  Drive. 
Great  Falls,  Montana,  convicted  on 
September  3, 1988,  in  the  United  States 
District  Court,  Great  Falls.  Montana. 

May.  Lavirrence  Route  1,  Box  902, 
Thomasville,  North  Carolina,  convicted  on 
June  2a  1977,  in  the  Circuit  Conrt  for 
Buchanan  County,  Grundy,  Vii;ginia. 

May.  Theodore  Frederick  3189  Emery  Lane, 
Ravenna.  Michigan,  convicted  oa 
December  3, 1987.  in  the  United  States 
District  Court  Western  DtstricI  of 
Michigan. 

Mazzola.  Charles  nomas  2811  NW.  Marken 
Street,  Bend,  Oregon,  convicted  on  April  20, 
1981,  in  the  Stanislaus  County  Superior 
Court,  California. 

McFarland.  Mosel  M.  1S18  East  Ambassador 
Lane,  Ford  Heights,  Ilhnois,  convicted  on 
June  16, 1963,  in  the  Circuit  Court, 
Fredericksburg,  Virginia. 

McJntire.  William  Allan  1020  North  Watts 
Street.  Portland,  Oregon,  convicted  on 
January  25, 1965.  in  the  Municipal  Court 
Pomona  County.  Ponona.  Califamta. 


Mohr.  Robtrt  Lee  13572  East  Tremblay  Drive. 
Vicksburg.  Michigan,  convicted  on  July  221, 
1983,  in  the  United  Stales  District  Court 
Wesem  District  of  Michigan. 

Morgan,  Lehman  Harvey  1208  Green  f  loUow 
Run.  Douglas.  Georgia,  convicted  on  March 
27, 1951,  in  the  United  States  District  Court, 
Middle  District  of  Georgia,  Vaidosta, 
Georgia;,  and  March  29, 1988,  in  the  United 
States  District  Court  Middle  District  of 
Georgia,  Albany.  Georgia. 

Nickelson  Orlando  Charles  231  South 
Warrea  Newport  Washington,  convicted 
on  July  2a  1987,  in  the  Pend  Oreille  County 
Superior  Court  State  of  Washington. 

Norton,  Timothy  Oriel  201  West  Poplar 
Street,  Cobden.  Illinois,  convicted  on 
September  18, 1988.  in  the  Southern  Judicial 
District  of  Illinois. 

Nugent  Padraic  Pearse  149  Chicago  Avenue. 
Massapequa,  New  York,  convicted  on  April 
a  1985,  in  the  United  States  District  Court. 
Uniondale,  New  York. 

Oelke.  Donald  Victor  1009  Hickory, 
Marathon,  Wisconsin,  convicted  on 
February  17, 1984,  in  the  United  Stales 
District  Court.  Western  District  of 
Wisconsin,  Madison,  Wisconsin. 

Pattee.  Thomas  James  153  East  Main  Sireet, 
Campbellsport,  Wisconsin,  convicted  on 
May  13  198a  in  the  Circuit  Court  of 
Douglas  County.  Wisconsin. 

Payne.  Wilbert  D.  Junior  550B  Hardaway 
Cirtile,  Opehka.  Alabama,  convicted  on 
September  3, 198a  in  the  United  States 
District  Court  Middle  District  of  Alabama, 
Montgomeiy,  Alabama. 

Petkaa,  Anthony  James  822  Piain«vood. 
Houston.  Texas,  convicted  on  June  a  197a 
in  the  Texas  Judicial  District  Court  Travis 
County.  Texas. 

Pieper.  David  Vernon  Route  1.  Box  372-A. 
Almond.  Wisconsin,  convicted  on  January 
a  1984,  in  the  Fond  du  Lac  County  Circuit 
Court,  Branch  4.  Food  da  Lac.  Wisconsin. 

Pride,  Hemphill  P.  U  3025  Forest  Drive. 
Columbia.  South  Carolina,  convicted  on 
December  18, 1977,  in  the  United  States 
District  Court  Columbia,  South  Carolina. 

Pruett,  Johnny  Walter  4183  Cataipa  HiU 
Drive.  Bartlett  Tennessee,  convicted  on 
February  la  1987,  in  the  Western  Judicial 
District  Court,  Memphis.  Tennessee. 

Ransier.  Sherry  Elaine  851 1-A  Lawyer's 
Road.  Charlotte.  North  Carolina,  convicted 
on  October  15, 1986,  in  the  Mecklenburg 
County  Superior  Court,  Chariotte,  North 
Carolina. 

Reese.  Dennis  James  215  West  North  Street 
Geneseo,  Illinois,  convicted  on  July  7, 1989, 
in  the  United  States  District  Court  for  the 
Eastern  District  of  Alexandria,  Virginia, 
Alexandria,  Virginia. 

Reno,  Philip  Joseph  Junior  tKUHxf^  Street 
Apartment  2,  Bath,  Maine,  convicted  on 
August  10, 1978,  in  the  Maine  Superior 
Court,  Bath.  Maine. 

Ristvedt,  Michael  David  204  Independence 
Street.  West  Salem,  Illinois,  convicted  on 
September  16, 1985,  in  the  UnHed  States 
District  Court,  Benton,  Illinois. 

Rushing,  V\fayne  Eugene  Oiuntiy  Chib 
Apartment  C-2,  Lanett,  Alabama, 
convicted  on  December  9, 1975,  in  the 
Superior  Court  of  Sonter  County,  Georgia. 

SocAa  John  Edward  14501  Northwert 
Cornelias  Road,  Portland,  Oregon. 


convicted  on  December  24. 1985.  In  the 
Oregon  Qrcuit  Court.  Benton  County. 
Oregon. 
Schneider,  Alfred  Bernard  33  Beckerle  Street 
Danbury,  Connecticut,  convicted  on 
January  9, 1973,  in  the  United  States 
District  Court  fcMr  the  Southern  District  of 
New  York. 

Schuman,  William  Jerome  Post  Office  Box 
478,  Lac  du  Flambeau.  Wisconsin, 
convicted  on  February  2a  1381.  In  the  Vilas 
County  Court  Eagle  River.  Wisconsin. 

Shunn,  Gary  Glen  7107  Mildred  Lane. 
Loveland.  Colorado,  convicted  on  February 
4, 1964,  Larimer  County  District  Court  Ft. 
Collins,  Colorado. 

Shyda.  Doris  Elaine  1635  South  Lincoln 
Avenue.  Lebanon,  Pennsylvania,  convicted 
on  April  la  IS?.-),  in  the  United  States 
District  Court,  Baltimore,  Maryland. 

Sims,  Ricky  Lyn  1320  Glen  Oaks  Court. 
Norman,  Oklahoma,  convicted  on  February 
2, 1981,  in  the  United  States  District  Court 
Western  District  of  Oklahoma. 

Skaggs,  Michael  Wayne  Route  1,  Box  197, 
Mauckport,  Indiana,  convicted  on  April  18, 
1985,  in  the  County  Court,  Harrison  County. 
Indiana. 

Slate.  Bobby  Eugene  102-A  Woodbend  Court. 
Highpoint  North  Carolina,  convicted  on 
October  la  1984,  in  the  United  Sutes 
District  Cotirt  Greensboro.  North  Carobna. 

Smith.  Donald  Eugene  Post  OfTice  Box  874. 
Bynnm,  Alabama,  convicted  on  March  29, 
1984,  in  the  Calhoun  County  Circuit  Court, 
Alabama. 

Smitha,  Sherman  L  Route  3,  Box  432, 
Shelbyville,  Kentucky,  convicted  on  June  1. 
1982.  in  the  United  States  Dtstrid  Court 
Frankfort,  Kentucky. 

Solomon,  Edward  Ferris  3624  Tecumseh 
River  Road,  Lansing.  Michigan,  convicted 
on  March  3a  1979,  in  the  Untied  States 
District  Court  Grand  Rapids,  Michigan. 

Sottile.  James  John  33  Sheryl  Crescent 
Smithtown,  New  York,  convicted  on 
December  9, 1974,  in  the  United  Sloles 
District  Court,  Southern  District  of  New 
York. 

Sullivan.  Edward  Fronds  Route  1,  Box  7a 
Delano,  Minnesota,  convicted  on  July  la 
198a  in  the  United  SUies  District  Court 
Judicial  District  of  Minnesota,  Minneapolia. 
Minnesota. 

Sullivan.  Patrick  Sidney  18745  Rutledge 
Road,  Wayzata,  Vlinnesota.  convicted  on 
July  18, 1985,  in  the  United  States  District 
Court  Judicial  District  of  Minnesota. 

Swann.  Eherson  Mitchell  6312  Shuman 
Street  Philadelphia.  Pennsylvania, 
convicted  on  June  2, 1964,  aod  on  March  16. 
1955,  in  the  Philadelphia  County  Court 
Philadelphia,  Pennsylvania. 

Thomson,  Jeffry  Alan  407  Third  Avenue 
North.  Qnalaska,  Wisconsin,  oanvicted  on 
November  13. 1981,  in  the  LaCrosae  County 
Circuit  Court  Wisconsin. 

Veatch.  Joseph  Edgar  1219  Oak  Grove  Roed, 
Columbia.  Kentucky,  convicled  on 
November  16, 1983,  in  the  Adair  County 
Court,  Columbia,  Kentucky. 

WaHrer,  Jerome  In-in  Rural  Delivery  3, 
Cofan  Stattoa  Pennsylvania,  convicted  on 
November  3, 1961,  in  the  Lycombig  County 


Criminal  Court,  Williamsport, 
Pennsylvania. 

Ward.  Richard  Francis  2430  Wc 
Avenue,  Pittsburgh,  Pennsylvt 
convicted  on  June  a  1984,  in  tl 
Pleas  Court  Alleghany  Count; 
Pennsylvania. 

Warren.  James  Larry  1104  Cottc 
Dexter,  Missouri,  convicted  oi 
1984,  in  the  United  States  Disi 
the  Eastern  Judicial  District  ol 

Wiliams.  Donald  Lee  8700  West 
Metaire,  Louisiana,  convicted 
27, 1969,  in  the  United  States  1 
of  Alabama,  Mobile,  Alabami 

Compliance  with  Executive  i 

It  has  been  determined  tht 
is  not  a  "major  rule"  within  ^ 
of  Executive  Order  12291,  be 
not  have  an  annual  effect  on 
economy  of  $100  million  or  t 
not  result  in  a  major  increas 
prices  for  consumers,  indivit 
industries.  Federal,  State,  or 
government  agencies,  or  geo 
regions;  and  it  will  not  have 
adverse  effects  on  competiti 
employment  investment,  pn 
itmovation,  or  on  the  ability 
United  States-based  enterpr 
compete  with  foreign-based 
in  domestic  or  export  marke 

Signed:  July  24, 1991. 
Stephen  E.  Hlggins, 
Director. 
(FR  Doc.  91-18200  Filed  7-31-91 

BtUJNQ  CODE  4S10-31-M 


UNITED  STATES  INFORMA 
AGENCY 

Culturally  Significant  Objec 
for  Exhibition  Determlnatio 

Notice  is  hereby  given  of  I 
determination:  Pursuant  to  t 
vested  in  me  by  the  Act  of  C 
1965  (79  Stat  985,  22  U.S.C. : 
Executive  order  12047  of  Ms 
(43  FR  13359,  March  29, 1978 
Delegation  Order  No.  85-5  o 
1985  (50  FR  27393.  July  2, 19J 
determine  that  the  objects  tt 
included  in  the  exhibit  "The 
Jade  and  the  Crystal  Clarity 
Korean  Ceramics  from  the  / 
Collection"  (see  list  *],  impo 
abroad  for  the  temporary  ex 
without  proflt  within  the  Un 
are  of  ctiltural  significance, ' 


'  A  copy  of  this  list  may  be  obtaii 
contacting  Mi.  torie  |.  NIerentwrg  o 
the  Oneral  Counsel  of  USIA.  The  li 
number  ii  202/619-6075,  and  the  ad< 
[nformallon  Agency.  301  Fourth  Stn 
TOa  Waihingtoa  DC  20547. 
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72  East  Tremblay  Drive. 

n.  convicted  on  fuly  22, 

States  District  Court 

ilichigan. 

vey  1206  Green  HoUow 

;ia,  convicted  on  March 

ed  States  District  Court. 

>eorgia,  Valdosta, 

1  29. 1988,  in  the  United 

t.  Middle  District  of 

sorgia. 

hasles  231  South 

Vashingtoa  convicted 

he  Pend  OruiUe  County 

e  of  Washington. 
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in  the  Southern  Judicial 

fe  149  Chicago  Avenue, 
fork,  convicted  on  April 
1  States  District  Court, 
rk. 

1009  Hickory, 
in,  convicted  on 
I  the  United  States 
em  District  of 
I,  Wisconsin. 
153  East  Main  Street, 
consin,  convicted  on 
Circuit  Court  of 
sconsin. 

'or  550B  Flardaway 
bamu.  convicted  on 
1  the  United  States 
le  District  of  Alabama, 
tna. 

3  622  Piatn«trood. 
ivicted  on  June  t).  1973. 
[  District  Court  Travis 

Route  1,  Box  372-A. 
convicted  on  January 

lu  Lac  County  Circuit 
d  da  Lac  Wisconsin. 
025  Forest  Drive. 
rolina,  convicted  on 
n  the  United  Stales 
obia.  South  Carolina. 
41fi3  Cataipa  HiU 
eMtea,  convicted  on 
the  Western  Judicial 
>his.  Tennessee. 
'  8511-A  Lawyer's 
Ih  Carolina,  convicted 
in  the  Mecklenburg 
irt,  Charlotte,  North 

15  West  North  Street 
nvicted  on  July  7, 1989. 
District  Court  for  the 
lexandria,  Virginia, 

7;or  888  High  Street 
^aine,  convicted  on 
le  Maine  Superior 

id  204  Independence 
[llinois.  convicted  on 
n  the  United  States 
n.  Illinois. 
re  Country  Chib 
!tt.  Alabama, 
jer  9. 1976,  tn  the 
(Iter  County,  Georgia. 
501  Northwest 
land,  Oregon, 


convicted  on  December  24. 1985.  in  the 
Oregon  Qrcuit  Court,  Benton  County. 
Oregon. 

Schneider,  Alfred  Bernard  33  Beckerle  Street 
Danbury,  Connecticut,  convicted  on 
January  9, 1973,  in  the  United  States 
District  Court  for  the  Southern  District  of 
New  York. 

Schuman,  WHIiam  Jerome  Post  Office  Bok 
476,  Lac  du  Flambeau.  Wisconsin, 
convicted  on  February  25. 1381.  in  the  Vilas 
County  Court  Eagle  River.  Wisconsin. 

Shunn,  Gary  Glen  7107  Mildred  Lane. 
Loveland,  Colorado,  convicted  on  February 
4, 1964,  Larimer  County  District  Court.  Ft. 
Collins.  Colorado. 

Shyda,  Doris  Elaine  1635  South  Lincoln 
Avenue.  Le(>anon.  Pennsylvania,  convicted 
on  April  la  1975,  in  the  United  States 
District  Court,  Baltimore,  Maryland. 

Sima.  Ricky  Lyn  1320  Glen  Oaks  Court 
Norman,  Oklahoma,  convicted  on  February 
2, 1981,  in  the  United  States  District  Court 
Western  District  of  Oklahoma. 

Skaggs,  Michael  Wayne  Route  1,  Box  197, 
Mauckporl,  Indiana,  convicted  on  April  16, 
1985,  in  the  County  CoxirX,  Harrison  County. 
Indiana. 

SJate,  Bobby  Eugene  102-A  Woodbend  Court 
Highpoint  North  Carolioa,  convicted  on 
October  16, 1984,  in  the  United  SUtes 
District  Cotirt  Greensboro,  North  Carobna. 

Smith,  Donald  Eugene  Post  Office  Box  874, 
Bynnm,  Alabama,  convicted  on  March  29, 

1984,  in  the  Calhoun  County  Circuit  Court. 
Alabama. 

Smitha,  Sherman  L  Route  3.  Box  432, 
Shelbyvilie,  Kentucky,  convicted  on  June  1. 
1982.  in  the  United  States  District  Court 
Frankfort,  Kentucky. 

Solomon,  Edward  Ferris  3624  Tecumseh 
River  Road,  Lansing.  Michigan,  convicted 
on  March  sa  1979,  in  the  United  States 
District  Court  Grand  Rapids,  Michigan. 

Sottile.  James  John  33  Sheryl  Crescent 
Smilhtown,  New  York,  convicted  on 
December  9, 1974,  in  the  United  Stoles 
District  Court,  Southern  District  of  New 
York. 

Sullivan.  Edward  Francis  Route  1.  Box  76. 
Delano,  Minnesota,  convicted  on  July  18. 

1985.  in  the  United  Stales  District  Court 
Judicial  District  of  Minnesota,  Minneapolis. 
Minnesota. 

Sullivan.  Patrick  Sidney  18745  Rutledge 
Road,  Wayzata,  Vlinnesota.  convicted  on 
July  18, 1985,  in  the  United  States  District 
Court,  Judicial  District  of  Minnesota. 

Swonn,  Elverson  Mitchell  6312  Shuman 
Street  Philadelphia.  Pennsylvania, 
convicted  on  June  2, 19S4,  and  on  March  16. 
1955.  in  the  Philadelphia  County  Court 
Philadelphia.  Pennsylvania. 

Thomson.  Jeffry  Alan  407  Third  Avenue 
Nortli.  Onaiaska,  Wisconsin,  convicted  on 
November  13. 1981,  in  the  LaCrosse  County 
Circuit  Court  Wisconsin. 

VeatcK  Joseph  Edgar  1219  Oak  Grove  Road, 
Columbia.  Kentucky,  convicted  on 
November  16. 1983,  in  the  Adair  County 
Court,  Columbia,  Kentucky. 

Woiirer,  Jerome  fn-in  Rural  Delivery  3, 
Cogan  Station.  Pennsylvania,  convicted  on 
November  3. 1961.  in  the  Lycoming  County 


Criminal  Court,  Williamsport. 
Pennsylvania. 

Ward,  Richard  Francis  2430  Woodward 
Avenue,  Pittsburgh,  Pennsylvania, 
convicted  on  June  6, 1984.  in  the  Common 
Pleas  Court  Alleghany  County,  Pittsburgh, 
Pennsylvania. 

Warren.  James  Larry  1104  Cottonwood  Lane. 
Dexter,  Missouri,  convicted  on  June  11, 
1984,  in  the  United  States  District  Court,  for 
the  Eastern  Judicial  District  of  Missouri. 

Wiliams,  Donald  Lee  8700  Westgate'Street 
Metaire,  L,oui8iana,  convicted  on  February 
27. 1969,  in  the  United  States  District  Court 
of  Alabama.  Mobile,  Alabama. 

Compliance  with  Executive  Order  12291 

It  has  been  determined  that  this  notice 
is  not  a  "major  rule"  within  the  meaning 
of  Executive  Order  12291,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  cost  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment  productivity, 
innovation,  or  on  the  ability  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Signed:  July  24, 1991. 
Stephen  E.  Hlggins, 
Director. 
(FR  Doc.  91-18200  Filed  7-31-91;  8:45  am] 

BILUNQ  COOC  4S10-31-M 


UNITED  STATES  INFORMATION 
AGENCY 

Cultuivlly  Significant  Objects  Imported 
for  Exhibition  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  Act  of  October  19, 
1965  (79  Stat  985,  22  U.S.C.  2459), 
Executive  order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27. 
1985  (50  FR  27393,  July  2, 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "The  Radiance  of 
Jade  and  the  Crystal  Clarity  of  Water- 
Korean  Ceramics  from  the  Ataka 
Collection"  (see  list '),  imported  from 
abroad  for  the  temporary  exhibition 
without  proflt  within  the  United  States, 
are  of  ciilttval  significance.  These 


'  A  copy  of  this  list  may  t>e  obtained  by 
contacting  Mi.  L.orie  |.  Nierentwrj  of  the  Office  of 
the  General  Countel  of  USIA.  The  telephone 
number  i>  202/619-6675.  and  the  address  it  U.S. 
Information  Agency.  301  Fourth  Street.  SW..  room 
70a  Washington.  DC  20S47. 


objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lender.  I  also 
determine  that  the  temporary  exhibition 
or  display  of  the  listed  exhibit  objects  at 
The  Art  Institute  of  Chicago,  beginning 
on  or  about  November  23, 1991,  to  on  or 
about  February  3, 1992.  The  Asian  Art 
Museum  of  San  Francisco  (the  Avery 
Brundage  Collection),  beginning  on  or 
about  March  2, 1992,  to  on  or  about 
April  26, 1992,  and  at  The  Metropolitan 
Museum  of  Art  New  York,  New  York, 
beginning  on  or  about  May  20, 1992,  to 
on  or  about  July  12. 1992.  is  in  the 
national  interest 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  July  19, 1991. 

Alberto ).  Mora. 
General  Counsel. 

(FR  Doc.  91-18212  Filed  7-23-91;  R-45  am) 

WLUNQ  COOC  KJO-OI-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Modification  of  Sugar  Tariff -Rate 
Quota  Allocation 

aoency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  of  modification  of  sugar 
tariff-rate  import  quota  allocation. 

summary:  Notice  is  hereby  given  that 
the  allocation  of  the  tariff-rate  import 
quota  for  sugar  is  modified  by  restoring 
to  South  Africa  an  allocation  of  the 
tariflf-rate  quota  for  sugar  imports  that 
was  previously  transferred  to  the 
Philippines  under  the  Comprehensive 
Anti-Apartheid  Act  of  1986. 
EFFECnvt  date:  This  notice  is  effective 
on  October  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  Papovich,  Senior  Agriculture 
Trade  Policy  Advisor,  395-5006,  Office 
of  the  United  States  Trade 
Representative,  600 17th  Street  NW,. 
Washington.  DC  20506. 

SUPPtEMENTARY  INFORMATION:^Ction 

323  of  the  Comprehensive  Anti- 
Apartheid  Act  of  1986  (CAAA)  (22 
U.S.C  5073)  prohibited  the  importation 
into  the  United  States  of  sugars,  syrups, 
or  molasses  that  are  products  of  the 
Republic  of  South  Africa,  and  increased 
the  allocation  of  the  Philippines  under 
the  absolute  sugar  import  quota  then  in 
effect  by  the  amount  that  had  been 
allocated  to  the  Republic  of  South 
Africa.  Executive  Order  12571  of 
October  27, 1986,  delegated  to  the 


United  States  Trade  Representative 
responsibility  for  the  Implementation  of 
the  relevant  provisions  of  section  323. 

Section  311  of  the  CAAA  provides  in 
relevant  part  for  the  termination  of  tide 
ni  of  the  CAAA  upon  the  fulfillment  of  5 
specified  conditions.  As  stated  in 
Executive  Order  No.  12769,  dated  July 
10, 1991  (56  FR  31855),  the  President  has 
concluded  that  these  conditions  have 
been  fulfilled.  Accordingly,  the 
provisions  of  title  III  of  the  CAAA. 
including  section  323,  are  terminated. 

Presidential  Proclamation  No.  6179  of 
September  13, 1990  (55  FR  38923) 
converted  the  U.S.  absolute  sugar  import 
quota  into  a  tariff-rate  quota,  effective 
October  1, 1090.  The  provisions 
applicable  to  the  tariff-rate  quota  are 
contained  in>  Additional  U.S.  Note  3  to 
chapter  17  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
Paragraph  (b)(i)  of  Additional  U.S.  Note 
3  specifies  the  country-by-country 
allocation  of  the  base  quota  amount  for 
sugar  imported  luider  specified  HTS 
subheadings.  Paragraph  (b)(ii)  of 
Additional  U.S.  Note  3  provides  that 
"The  United  States  Trade 
Representative,  after  consultation  with 
the  Secretaries  of  State  and  Agriculture, 
may  modify,  suspend  (for  all  or  part  of 
the  of  the  [sic]  quota  amoimt),  or 
reinstate  the  allocations  provided  for  in 
this  paragraph  (including  the  addition  or 
deletion  of  any  country  or  area)  if  he 
finds  that  such  action  is  appropriate  to 
carry  out  the  obligations  of  the  United 
States  under  any  international 
agreement  to  which  the  United  States  is 
a  party." 

In  accordance  with  Executive  Order 
No.  12571,  and  after  consulting  with  the 
Secretaries  of  State  and  Agricultiuv,  I 
have  determined  that,  based  on  the 
termination  of  section  323  of  the  CAAA. 
it  is  appropriate  to  modify  the 
allocations  provided  for  in  paragraph 
(b)(i)  of  AddiUonal  U.S.  Note  3  to  HTS 
chapter  17  to  carry  out  the  obligations  of 
the  United  States  under  the  General 
Agreement  on  Tariffs  and  Trade,  in 
order  to  restore  to  the  Republic  of  South 
Africa  the  sugar  tariff-rate  quota 
allocation  previously  transferred  from  it 
to  the  Philippines  pursuant  to  section 
323  of  the  CAAA. 

Accordingly,  Additional  U.S.  Note  3  to 
chapter  17  of  the  HTS  is  modified  in 
paragraph  (b)(i)  by  inserting 
immediately  after  the  allocation  for  the 
Philippines  a  new  allocation  as  follows: 
"South  Africa  2.3",  and  by  modifying  the 
percentage  distribution  for  the 
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Philippines  by  striking  out  "15.8"  and 
inserting  "13.5"  in  lieu  thereof. 

This  action  shall  be  effective  with 
respect  to  goods  entered,  or  withdrawn 
from  warehouse  for  consumption,  on  or 
after  the  beginning  of  the  new  tariff-rate 
quota  period,  which  is  October  1, 1991, 
and  the  HTS  is  accordingly  modiHed  on 
such  date. 
CaiUA.Hills, 

United  States  Trade  Representative. 
[FR  Doc.  91-18244  Filed  7-31-m;  8:45  am] 
nUJNO  CODE  11«<H>1-M 


Sunshine  Act 


This  section  of  the  FEDERAL 
contains  notices  o(  meetings  p 
under  ttie  "Government  in  the 
Ad"  (Pub.  L  94-409)  5  U.S.C 


FEDERAL  OEPOSfT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  ( 
"Government  in  the  Sunshine 
U.S.C.  552b).  notice  is  hereby 
at  11:08  ajn.  on  Monday  ]uly 
the  Board  of  Directors  of  the  1 
Deposit  Insurance  Corporatio 
closed  session  to  consider  mt 
relating  to  a  certain  fmancial 

In  calling  the  meeting,  the  I 
determined,  on  motion  of  Din 
Hope,  Jr.  (Appointive],  secom 
Director  Robert  L.  Clarke  (Co 
of  the  Currency),  concurred  ii 
Director  T.  Timothy  Ryan.  Jr. 
Thrift  Supervision)  and  Chaii 
William  Seidman,  that  Corpo 
business  required  its  conside 
the  matters  on  less  than  seve 
notice  to  the  public:  that  no  e 
notice  of  the  meeting  was  pre 
that  the  public  interest  did  nc 
consideration  of  the  matters  i 
meeting  open  to  public  obser 
that  the  matters  could  be  con 
a  closed  meeting  by  authority 
subsection  (c)(2),  (c)(4).  (c)(8) 
(c)(9](A)(ii),  and  (c)(9)(B)  of  U 
"Government  in  the  Sunshine 
U.S.C.  552b{c)(2),  (c)(4).  (c)(8) 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  th 
Room  of  the  FDIC  Building  Ic 
550— 17th  Street  NW..  Wash 

Dated:  July  29. 1991. 
Federal  Deposit  Insurance  Corpc 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  91-18341  Filed  7-29-91; 

WLUNO  COOE  •714-01-M 

BOARD  OP  GOVERNORS  OF  THI 
RESERVE  SYSTEM 

TIME  AND  DATE  10:30  a.m..  W 
August  7 ,  1991. 

place:  Marriner  S.  Eccles  Fei 
Reserve  Board  Building,  C  St 
entrance  between  20th  and  2 
NW.,  Washington,  D.C.  20551 

STATUS:  Qosed. 
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Sunshine  Act  Meetings 


Federal  Refister 
Vol.  S6.  Na  IM 
Thursday.  August  1.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put><tshed 
under  Vne  "Qovemnient  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.   552b(e)(3) 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  11:08  a.nL  on  Monday  July  29. 1991. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  a  certain  financial  institution. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  T.  Timothy  Ryan.  Jr.  (Office  of 
Thrift  Supervision)  and  Chairman  L. 
William  Seidman,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public:  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsection  (c)(2),  (c)(4),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b{c)(2).  (c)(4),  (c)(8), 
(c){9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street  NW.,  Washington,  DC. 

Dated:  |uly  29. 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Peldman. 

Deputy  Executive  Secretary. 

[FR  Doc.  91-18341  Filed  7-29-91;  4:48  pm] 

MLUNO  COOE  «71«-01^ 

BOARD  OP  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:30  a.m..  Wednesday. 
August  7 ,  1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington,  D.C.  20551. 

STATUS:  Closed. 


MATTERS  TOi 

1.  Personnel  actions  (appointmenta. 
promotions,  assignments,  reassigmnents.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTRACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  ]oseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
annoucement  of  bank  and  bank  holding 
company  applications  scheduled  for  the 
meeting. 

Dated:  July  30, 1991. 
leonifer  |.  lofanson. 
Assoicate  Secretary  of  the  Board. 
[FR  Doc  91. 16413  Piled  7-30-91:  2.-07  pm| 
HUJNO  COM  nift^l-ll 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting;  Advance 

Notice 

TIME  AND  date:  A  meeting  of  the  Board 

of  Directors  will  be  held  on  October  21. 

1991.  The  meeting  is  tentatively 

scheduled  to  commence  at  9:00  a.m. 

place:  Portland  Regency  Hotel.  20  Milk 
Street.  Portland,  Maine  04101,  (207)  774- 
4200, 1-800-727-3436. 

The  Legal  Services  Corporation  has 
made  arrangements  with  the  Portland 
Regency  Hotel  to  make  available  to  the 
public  the  hotel  lodging  rate  obtained  by 
the  Corporation.  Accordingly,  and  due 
to  the  limited  number  of  rooms  available 
on  October  20-21. 1991,  interested 
members  of  the  public  are  requested  to 
contact  the  hotel  directly  at  either  of  the 
telephone  numbers  listed  above  to  make 
lodging  reservations.  Please  advise  the 
hotel  reservationist  that  you  are  seeking 
to  reserve  a  room  being  held  in  the  name 
of  the  Legal  Services  Corporation. 
Members  of  the  public  must  make 
reservations  by  September  19, 1991,  and 
will  be  responsible  for  making  direct 
payment  for  lodging  costs  to  the 
Portland  Regency  Hotel  upon  departure. 
Please  note  that  hotel  reservations 
cannot  be  made  through  the  Legal 
Services  Corporation. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED:  (To  be 

announced] 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  D.  Batie,  Executive  Office,  (202) 
863-1839. 


(For  Hotel  Reservations  and /or  Related 
Information.  Please  Contact  the  Portland 
Regency  Hotel  At  the  Above-Noted 
Telephone  Numbers.] 

Date  Issued:  |uly  30. 1991. 
Patricia  D.  Batie. 
Corporate  Secretary. 
[FR  Doc.  91-18441  Filed  7-30-91  4.-00  pm| 

WLLmO  COM  TO(0-Ot-H 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting:  Advance 

Notice 

TIME  AND  date:  A  meeting  of  the  Board 

of  Directors  will  be  held  on  September 

16, 1991.  The  meeting  is  tentatively 

scheduled  to  commence  at  9KX)  a.m. 

PLACE:  Ramada  Renaissance  Hotel.  1001 
County  Line  Road,  The  Ballroom, 
lackson.  Mississippi  39211  (601)  957- 
2800. 

The  Legal  Services  Corporation  has 
made  arrangements  with  the  Ramada 
Renaissance  Hotel  to  make  available  to 
the  public  the  hotel  lodging  rate 
obtained  by  the  Corporation. 
Accordingly,  and  due  to  the  limited 
number  of  rooms  available,  interested 
members  of  the  public  are  requested  to 
contact  the  hotel  directly  at  the 
telephone  number  listed  above  to  make 
lodging  reservations.  Please  advise  the 
hotel  reservationist  that  you  are  seeking 
to  reserve  a  room  being  held  in  the  name 
of  the  Legal  Services  Corporation. 
Members  of  the  public  must  make 
reservations  by  September  1, 1991,  and 
will  be  responsible  for  making  direct 
payment  for  lodging  costs  to  the 
Ramada  Renaissance  Hotel  upon 
departure.  Please  note  that  hotel 
reservations  cannot  be  made  through 
the  Legal  Services  Corporation. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED:  (To  be 

announced] 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  D.  Batie,  Executive  Office  (202) 

863-1839. 

[For  Hotel  Reservations  and/or  Related 

Information,  Please  Contact  the  Ramada 

Renaissance  Hotel  at  the  Above-Noted 

Telephone  Number.] 

Date  Issued:  )uly  30. 1991. 
PatricU  D.  Batie. 

Corporate  Secretary. 

[FR  Doc.  91-18442  Filed  7-30-91:  4«)  pm| 
MJJNOCOCC  70CO-01-M 
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LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting;  Advance 
Notice 

TIME  AND  date:  A  meeting  of  the  Board 
of  Directors  will  be  held  on  November 
11, 1991.  The  meeting  is  tentatively 
scheduled  to  commence  at  9:00  a.m. 

place:  Lowes  L'Enfant  Plaza  Hotel.  480 
L'Enfant  Plaza.  S.W..  Washington,  D.C. 
20024;  (202)  484-1000;  800-243-1166 
.  (Reservations) 

The  Legal  Services  Corporation  has 
made  arrangements  with  the  Lowes 
L'Enfant  Plaza  Hotel  to  make  available 
to  the  public  the  hotel  lodging  rate 
obtained  by  the  Corporation. 
Accordingly,  and  due  to  the  limited 
number  of  rooms  available,  interested 
members  of  the  public  are  requested  to 
contact  the  hotel  direcUy  at  either  of  the 
telephone  numbers  hsted  above  to  make 
lodging  reservations.  Please  advise  the 
hotel  reservationist  that  you  are  seeking 
to  reserve  a  room  being  held  in  the  name 
of  the  Legal  Services  Corporation. 
Members  of  the  public  must  make 
reservations  by  October  11, 1991,  and 
will  be  responsible  for  making  direct 
payment  for  lodging  costs  to  the  Lowes 
L  Enfant  Plaza  Hotel  upon  departure. 
Please  note  that  hotel  reservations 
caimot  be  made  through  the  Legal 
Services  Corporation. 

STATUS  OF  MEETINQ:  Open. 

MATTERS  TO  BE  CONSIDERED:  [To  be 

announced] 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  D.  Batie,  Executive  Office,  (202) 
883-1839. 

[For  Hotel  Reservations  and/or  Related 
Information,  Please  Contact  the  Lowes 
L'Enfant  Plaza  Hotel  at  the  Above- 
Noted  Telephone  Numbers.] 


Date  Issued:  July  30. 1991. 
Pattida  D.  Batie, 
Corporate  Secretary. 
[FR  Doc.  91-18443  Filed  7-30-91;  4.00  pm) 

BtLUNQ  COCE  7060-01-M 

UNITED  STATES  POSTAL  SERVICE  BOARD 
OF  GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Govenunent  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives  notice 
that  it  intends  to  hold  a  meeting  at  3:00 
p.m.  on  Thursday,  August  8, 1991,  and  at 
8.30  a.m.  on  Friday,  August  9, 1991,  in 
Washington,  D.C.  The  August  8  meeting, 
at  which  the  Board  will  consider  1)  a 
filing  with  the  Postal  Rate  Commission 
for  a  walk  sequence  discount  for  third- 
class  mail;  2)  the  procurement  of  light 
delivery  vehicles;  and  3)  the  Postal  Rate 
Commission's  Decision  in  Docket  No. 
R90-1,  is  closed  to  the  public. 

The  August  9  meeting  is  open  to  the 
public  and  will  be  held  in  the  Benjamin 
Franklin  Room  on  the  11th  floor  of  U.S. 
Postal  Service  Headquarters,  475 
L'Enfant  Plaza,  S.W.  The  Board  expects 
to  discuss  the  matters  stated  in  the 
agenda  which  is  set  forth  below. 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Seaetary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 

Agenda 

Thursday  Session 

August  8—3:00 p.m.  (Closed) 

1.  Consideration  of  a  Filing  with  the  Postal 
Rate  Commission  for  a  Walk  Sequence 
Discount  for  Third-Class  Mail.  (Frank  R. 
Heselton,  Assistant  Postmaster  General, 
Rates  and  Classification  Department) 

2.  Capital  Investment  for  Light  Delivery 
Vehicles.  (Arthur  Porwick,  Assistant 


Postmaster  General,  Operations  Systems  and 
Performance  Department,  and  A.  Keith 
Strange,  Acting  Assistant  Postmaster 
General,  Procurement  and  Supply 
Department) 

3.  Consideration  of  the  Postal  Rate 
Commission's  Decision  in  Docket  No.  R90-1. 

Friday  Session 

August  9— 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting.  )uly  1- 
2.1991. 

2.  Remarks  of  the  Postmaster  General. 
(Anthony  M.  Frank) 

3.  Postal  Rate  Commission  FY  1992  Budget 
Request.  (Norma  Pace.  Chairman) 

4.  Capital  Investments: 

a.  Memphis,  Tennessee.  Southern  Regional 
OfHce  and  Service  Centers.  (Messrs.  Lee  and 
Smith) 

b.  National  Eagle  Hub  Facility.  (Messrs. 
Kane  and  Smith) 

c.  Santa  Ana.  California.  South  Orange 
County  Annex,  Advance  Site  Acquisition. 
(Mr.  Smith) 

d.  Boston.  Massachusetts,  General  Mail 
Facility  Rehabilitation.  Part  L  (Messrs.  Smith 
and  Ranft) 

e.  Louisville,  Kentucky,  Airport  Mail 
Facility.  (Messrs.  Smith  and  Syers) 

{.  Denver,  Colorado,  Airport  Mail  Facility. 
(Messrs.  Smith  and  Beebe) 

5.  Quarterly  Report  on  Finance 
Performance.  (Comer  S.  Coppie,  Senior 
Assistant  Postmaster  General,  Finance 
Group) 

6.  Tentative  FY  1993  Budget  Request.  (Mr. 
Coppie) 

7.  Quarterly  Report  on  Service 
Performance.  (Ann  McK.  Robinson. 
Consumer  Advocate) 

8.  EXFC's  Impact  on  Operations.  (William 
R.  Cummings.  Senior  Assistant  Postmaster 
General.  Operations  Support  Group) 

9.  Tentative  Agenda  for  September  ft-10, 
1991.  meeting  in  Ottawa,  Canada. 

David  F.  Harris, 

Secretary. 

[FR  Doc.  91-18414  Filed  7-30-91;  2:08  pmj 

BILUNG  CODE  7710-12-M 


This  sectton  of  the  FEDERAL  RE 
contains  editorial  corrections  of  pi 
published  PresMential,  Rule,  Propc 
Rule,  and  Notice  documents.  The 
correctk}ns  are  prepared  by  the  ( 
the  Federal  Register.  Agency  pre( 
corrections  are  issued  as  signed 
documents  and  appear  in  the  api 
document  categories  e<sewt>ere  in 
issue. 


DEPARTMENT  OF  HEALTH  AMI 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  878 

(Docket  No*.  88P-0179, 8Sp-0173,  ( 

Medical  Oevlcas;  Redassificati 
Codification  of  Nonabsort>abte 
Poly(Ethyiena  Tarephthalate)  S 
Sutura,  NonabsortMMa  Polypn 
Surgical  Sutura,  and  Nonabsor 
Potyantide  Surgical  Sutura 


In  rule  document  91-12954  beg 
on  page  24684  in  the  issue  of  Frii 
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Postmaster  General,  Operations  Systems  and 
Performance  Department,  and  A.  Keith 
Strange,  Acting  Assistant  Postmaster 
General,  Procurement  and  Supply 
Department) 

3.  Consideration  of  the  Postal  Rate 
Commission's  Decision  in  Docket  No.  R90-1. 

Friday  Session 

August  9— 8:30 a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  )uly  1- 
2.1991. 

2.  Remarks  of  the  Postmaster  General. 
(Anthony  M.  Frank) 

3.  Postal  Rate  Commission  FY  1992  Budget 
Request.  (Norma  Pace,  Chairman) 

4.  Capital  Investments: 

a.  Memphis,  Tennessee,  Southern  Regional 
Offlce  and  Service  Centers.  (Messrs.  Lee  and 
Smith) 

b.  National  Eagle  Hub  Facility.  (Messrs. 
Kane  and  Smith) 

c.  Santa  Ana,  California,  South  Orange 
County  Annex,  Advance  Site  Acquisition. 
(Mr.  Smith) 

d.  Boston,  Massachusetts,  General  Mail 
Facility  Rehabilitation,  Part  L  (Messrs.  Smith 
and  Ranft) 

e.  Louisville,  Kentucky,  Airport  Mail 
Facility.  (Messrs.  Smith  and  Syers) 

f.  Denver,  Colorado,  Airport  Mail  Facility. 
(Messrs.  Smith  and  Beebe) 

5.  Quarterly  Report  on  Finance 
Performance.  (Comer  S.  Coppie,  Senior 
Assistant  Postmaster  General,  Finance 
Group) 

6.  Tentative  FY  1993  Budget  Request.  (Mr. 
Coppie) 

7.  Quarterly  Report  on  Service 
Performance.  (Ann  McK.  Robinson, 
Consumer  Advocate) 

8.  EXFC's  Impact  on  Operations.  (William 
R.  Cummings,  Senior  Assistant  Postmaster 
General,  Operations  Support  Group) 

9.  Tentative  Agenda  for  September  9-10, 
1991,  meeting  in  Ottawa,  Canada. 

David  F.  Hairis, 

Secretary. 

[FR  Doc.  91-18414  Filed  7-30-91;  2:08  pm) 
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Corrections 
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Vol.  Sa,  No.  148 
Thursday,  August  1.  1991 


This  section  e(  tt>e  FEDERAL  REGISTER 
contains  editorial  corrections  of  previousty 
put><istied  Presidential,  Rule.  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
docun>ents  and  appear  in  the  appropriate 
document  categories  e(sewt)ere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  878 

[Docket  No*.  88P-0179, 8<p-0173, 88p-0138] 

Medtcal  Davtcas;  Raclaaslficatlon  and 
Codificatton  of  Nonal>sort>at>la 
Poly(Ethyi6na  Taraphthalata)  Surgical 
Sutura,  Nonabsort>abla  Polypropytana 
Surgical  Sutura,  and  Nonal>sort)abia 
Potyamlda  Surgical  Sutura 

Correction    i 

In  rule  doctiment  91-12954  begiiming 
on  page  24684  in  the  issue  of  Friday, 


May  31, 1991,  make  die  following 
corrections: 

1.  On  page  24685.  in  the  first  columa 
in  the  first  paragraph,  in  the  ninth  line, 
"polyamide"  should  read 
"polypropylene". 

2.  On  the  same  page,  in  the  same 
coltunn.  in  the  same  paragraph,  in  the  2d 
line  from  the  bottom;  in  the  3d 
para^aph,  in  the  3d  and  13th  lines;  and 
in  the  4th  paragraph  in  the  10th  line, 
"polypropylene"  should  read 
"polyamide" 

3.  On  the  same  page,  In  the  second 
column,  the  heading  "List  of  Subjects  in 
211  CFR  Fart  878"  should  read  "List  of 
Subjects  in  21  CFR  Part  878". 

MUMO  CODE  1S06-014 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharle 
Administration 

Schaduia  of  Naw  and  Ravtsad  Faas  for 
Access  to  NOAA  Environmental  Data 
and  Information  and  Products  Darivad 
Tharafrom 

Correction 

In  notice  document  91-17090  beginning 
on  page  332S9,  hi  the  issue  of  Friday, 
July  19. 1991.  make  the  following 
correction: 

On  page  3326Z  a  |}ortion  of  the  table 
containing  the  "Schedule  of  Fees"  was 
omitted.  In  section  "C  Photogrammetry 
Branch",  after  the  entry  "Aerial 
I^otograph:  4X  color  Enlargement"  add 
section  D  and  the  omitted  portion  of 
section  E  set  forth  below. 

anjJNOCOOC  iso»«i4 
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Name  of  Product/Data/ 
Publication/tnfOfmatinn 


D.  A«ronauticat  Charting  Division: 

Uncomposited  Negative 
Composited  Negative  (minimum  order 

wt>icti  includes  two  elements) 

Each  additional  eJemeni 
Bromide  Print 
Research  Request  Litigation 

(one  hour) 

Research  Request  Non-Litigation 

(one  hour) 
Otjsotete  Charts 
Special  Mailing  (for  each  15  items 

(or  fraction  thereoQ 
Agents  A4ail  Lat>el  Run 
Special  Otjsolete  Charts  for 

Litigation  Cases 

E.  Ocean  &  Lake  Levels  Division: 

Tides.  Six-iminute  Water  Level  Heights 
Tides.  Hourly  Heights  (1-3  months) 
Tides.  Hourly  Heights  (one  year) 
Tides.  Hourly  Heights  (nth  year) 
Tides.  Times  and  Heights  of  High  and 

Low  Waters  (1-3  months) 
Tides,  Times  and  Heights  of  High  and 

Low  Waters  (one  year) 
TKles.  Times  and  Heights  of  High  and 

Low  Waters  (nth  year) 
Tides.  Times  and  Heights  of  High  and 

Low  Waters  and  Hourly  Heights 
Tides  ABC,  Near  Real-Time  Water  Level 

Heights 
Summary  of  Monthly  Tidal  Means 
and  Extremes  (complete  series) 
Summary  of  Monthly  Tidal  Means 

and  Extremes  (single  type) 
Published  Bench  Mark  Sheets  with 

Tidal  Datums  (single  copy) 
Published  Bench  Mark  Sheets  with 
Tidal  Datum  (nth  copy) 


Current     Supplemental    Fair  MarkPi 
£§§  fee  Fee 


$101.00 


$6.00 


Supplemental  Foa 

Ranoe 
LSUL  High 


$238.36       $339.36       $166.85  $357.54 


$121.00 
$29.00 

$285.56 
$68.44 

$406.56 
$97.44 

$199.89 
$47.91 

$42a34 
$10Z66 

$35.00 

$82.60 

$117.60 

$57.82 

$12a90 

$28.00 
$3.00 

$66.08 
$7.08 

$94.08 
$10.08 

$46.26 
$4.96 

$99.12 
$10.62 

$5.00 
$82.00 

$11.80 
$193.52 

$16.80 
$275.52 

$8.26 
$135.46 

$17.70 
$290.28 

$14.16 


S20.16 


$9.91 


$21.24 


$140.00 

$101.00 

$107.00 

$30.00 

$330.40 

$238.36 

$252.52 

$70.80 

$470.40 
$339.36 
$359.52 
$100.80 

$231.28 

$166.85 

$176.76 

$49.56 

$495.60 
$357.54 
$378.78 
$106.20 

$97.00 

$228.92 

$325.92 

$160.24 

$343.38 

$106.00 

$250.16 

$356.16 

$175.11 

$375.24 

$30.00 

$70.80 

$100.80 

$49.56 

$106.20 

$49.00 

$115.64 

$164.64 

$80.95 

$173.46 

$16.00 

$37.76 

$53.76 

$26.43 

$56.64 

$70.00 

$165.20 

$235.20 

$115.64 

$247.80 

$26.00 

$61.36 

$87.36 

$42.95 

$92.04 

$10.00 

$23.60 

$33.60 

$16.52 

$35.40 

$4.00 

$9.44 

$13.44 

$6.61 

$14.16 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  161 

(CQO  90-020] 
RIN211S-A056 

National  Vessel  Traffic  Services 
Regulations 

agency:  Coast  Guard.  DOT. 

ACnOM:  Notice  of  proposed  rulemaking. 

summary:  The  Oil  Pollution  Act  of  1990 
directed  the  Coast  Guard  to  require 
appropriate  vessels  to  participate  in 
VTS  systems.  To  accomplish  this,  the 
Coast  Guard  proposes  requiring 
participation  for  vessels  using  the  San 
Francisco.  Houston/Galveston,  and 
Louisville  VTS  systems,  which  are 
currently  operated  on  a  voluntary  basis. 
The  Coast  Guard  also  proposes  to 
simplify  existing  Vessel  TYaffic  Service 
(VTS)  regulations  by  promulgating 
standard  national  vessel  traffic 
management  and  reporting  procedures. 
The  effect  of  this  rulemaking  would 
result  in  consolidated  national  VTS 
regulations,  supplemented  as  necessary 
with  local  VTS  rules.  The  rules  for  the 
Juan  de  Fuca  Cooperative  Vessel  Traffic 
Management  System  (CVTMS)  and 
Mississippi  River  would  be  independent 
and  not  a  component  of  the  National 
VTS  rules,  but  are  included  in  this  part 
because  of  their  vessel  traHic 
management  functions.  These  proposed 
rules  are  intended  to  enhance  safe 
vessel  movement  by  reducing  the 
potential  for  groundings  and  collisions, 
and  to  minimize  the  risk  of 
environmental  harm  resulting  from 
collisions  and  groundings. 

DATES:  Comments  must  be  received  on 
or  before  September  30, 1991. 

ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary.  Marine 
Safety  Council  (G-LRA-2/3406).  (CGD 
90-20).  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW..  Washington, 
DC  20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  267-1477. 

The  Executive  Secretary  maintains 
the  public  docket  for  this  rulemaking. 
Conunents  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406,  U.S. 
Coast  Guard  Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT 

Bruce  Riley,  Project  Manager, 
Navigation  Safety  Systems  Special 
Projects  Staff.  Tel.  (202)  287-0412. 


SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  90-020)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  in  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Bruce  Riley, 
Project  Manager,  and  Nicholas 
Grasselli,  Project  Counsel,  Office  of 
Chief  Counsel. 

Background  and  Piirpose 

Currently,  VTS  Puget  Sound,  the  Juan 
de  Fuca  Region  Cooperative  Vessel 
Traffic  Management  System,  VTS  Prince 
WiUiam  Sound,  VTS  Berwick  Bay,  VTS 
St.  Marys  River  and  VTS  New  York 
require  vessels,  by  regulation,  to 
participate  in  their  VTS  systems. 
However,  VTS  San  Francisco.  VTS 
Houston/Galveston  and  VTS  Louisville 
operate  traffic  systems  with  voluntary 
participation,  and  rely  upon  the 
cooperation  and  support  of  the  marine 
community  for  their  success.  Although 
participation  in  the  present  voluntary 
systems  is  high,  marine  industry  support 
is  not  sufficiently  reliable  when 
considering  the  potential  for 
catastrophe. 

Each  existing  VTS  regulation  was 
promulgated  under  a  separate  sectioii  in 
the  Code  of  Federal  Regulations  (CFR) 
and  therefore,  much  of  the  wording  in 
each  section  is  duplicative.  This 
proposal  would  consohdate  existing 
regiilations  for  U.S.  VTSs  thereby 
eliminating  duplication  and  create  one 
national  VTS  regulation,  modified  or 
supplemented  with  local  rules  to 
address  individual  VTS  operations.  The 
Juan  de  Fuca  Cooperative  Vessel  Traffic 
Management  System  and  the  Mississippi 


River  regulations  will  remain  as 
previously  written,  except  for  minor 
editorial  changes,  and  will  stand  alone. 
Local  rules,  requiring  participation  in 
VTS  San  Francisco.  VTS  Houston/ 
Galveston  and  VTS  Louisville,  have 
been  developed  and  are  included  in 
proposed  subpart  B. 

Discussion  of  Proposed  Amendments 

Part  161  is  being  largely  rewritten  and 
completely  reorganized. 

Subpart  A  would  contain  uniform 
national  regulations  generated  from 
existing  regulations,  which  would  be 
apphcable  to  all  VTS  areas.  In  these 
VTS  areas,  vessels  would  be  required 
to:  (1)  Communicate  with  the  VTC  on 
certain  designated  frequencies  in  clear 
and  unbroken  English;  (2)  ensure  that  a 
copy  of  the  regulations  are  on  board;  (3) 
provide  the  VTC  with  required 
movement  and  status  reports;  and  (4) 
adhere  to  the  prescribed  traffic 
separation  scheme. 

Subpart  B  would  contain  local  rules. 
The  local  rules  include  items  of  special 
interest  to  each  VTS  such  as  specific 
reporting  points,  operating  frequencies, 
and  area  descriptions.  The  local  rules 
for  VTS  Puget  Sound,  VTS  Prince 
William  Sound,  VTS  New  York,  VTS  St. 
Marys  River  and  VTS  Berwick  Bay  were 
taken  from  existing  rules.  Local  rules  for 
required  participation  have  been 
developed  in  cooperation  with  local 
mariners  for  VTS  San  Francisco,  VTS 
Houston/Galveston,  and  VTS  Louisville. 

Subpart  C  would  contain  rules  for  the 
Juan  de  Fuca  Region  Cooperative  Vessel 
Traffic  Management  System  (CVTMS) 
and  for  portions  of  the  Mississippi  River. 
These  rules  have  been  amended  for 
editorial  purposes  only. 

Regulatory  Evaluadon 

This  proposal  is  not  major  under 
Executive  Order  12291  and  is  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary  since  the  vast  majority  of 
vessel  owners  or  operators  affected  by 
this  rulemaking  either  participate 
voluntarily  in  existing  VTSs  or  are 
required  to  participate  in  these  VTSs  by 
the  present  regulations. 

Small  Entities 

Under  the  Regulatory  Flexibihty  Act 
(5  U.S.C.  801  et  seq.],  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Federal  Re 


"Small  entities"  include  inde] 
owned  and  operated  small  bi 
that  are  not  dominant  in  theii 
that  otherwise  quahfy  as  "sm 
business  concerns"  under  set 
the  Small  Business  Act  (15  U. 

The  types  of  present  users 
would  not  change  significant! 
of  this  proposal.  The  modifici 
radio  equipment,  if  necessarj 
only  affect  a  very  small  numl 
vessel  owners  or  operators  a: 
not  incur  a  substantial  cost.  1 
Guard  expects  that  no  vessel 
required  to  purchase  new  rac 
equipment. 

Because  it  expects  the  impi 
proposal  to  be  minimal,  the  C 
certifies  under  5  U.S.C.  605{b 
proposal,  if  adopted,  will  not 
significant  economic  impact  i 
substantial  number  of  small  < 

Collection  of  InfbrmatioB 

The  portions  of  this  propoe 
rulemaking  requiring  the  coll 
information  under  the  Paperv 
Reduction  Act  and  5  CFR  pai 
have  been  approved  by  a  bla 
approval  for  33  CFR  part  161 
number  2115-0540).  New  info 
collection  requirements  woul 
for  VTS  San  Francisco,  VTS  1 
Galveston  and  VTS  Louisvill 
also  be  covered. 

The  voice  reports  required 
proposed  rules  are  considere 
operational  communications 
transitory  in  nature,  and  ther 
not  constitute  the  collection  < 
information  under  the  Paperv 
Reduction  Act. 

Federalism 

The  Coast  Guard  has  anali 
proposal  in  accordance  with 
principles  and  criteria  contai 
Executive  Order  12612.  and  h 
determined  that  this  proposa 
have  sufficient  federalism  im 
to  warrant  the  preparation  ol 
Federalism  Assessment 

Environment 

The  Coast  Guard  consider) 
environmental  impact  of  this 
and  concluded  that  under  set 
of  Commandant  Instruction  I 
this  proposal  is  categorically 
from  further  environmental 
documentation.  Since  this  ac 
aimed  primarily  at  regulator] 
requiring  the  Master.  Pilot  oi 
directing  the  movement  of  th 
continue  participating  in  the 
systems,  no  effect  on  the  env 
expected.  While  the  Coast  G 
recognizes  that  this  rulemaki 
have  a  positi've  effiect  on  the 
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River  regulations  will  remain  as 
previously  written,  except  for  minor 
editorial  changes,  and  will  stand  alone. 
Local  rules,  requiring  participation  in 
VTS  San  Francisco,  VTS  Houston/ 
Galveston  and  VTS  Louisville,  have 
been  developed  and  are  included  in 
proposed  subpart  B. 

Discussion  of  Proposed  Amendments 

Part  161  is  being  largely  rewritten  and 
completely  reorganized. 

Subpart  A  would  contain  uniform 
national  regulations  generated  from 
existing  regulations,  which  would  be 
applicable  to  all  VTS  areas.  In  these 
VTS  areas,  vessels  would  be  required 
to:  (1)  Communicate  with  the  VTC  on 
certain  designated  frequencies  in  clear 
and  unbroken  English;  (2)  ensure  that  a 
copy  of  the  regulations  are  on  board;  (3) 
provide  the  VTC  with  required 
movement  and  status  reports;  and  (4) 
adhere  to  the  prescribed  traffic 
separation  scheme. 

Subpart  B  would  contain  local  rules. 
Hie  local  rules  include  items  of  special 
interest  to  each  VTS  such  as  specific 
reporting  points,  operating  frequencies, 
and  area  descriptions.  The  local  rules 
for  VTS  Puget  Sound,  VTS  Prince 
William  Sound,  VTS  New  York.  VTS  St. 
Marys  River  and  VTS  Berwick  Bay  were 
taken  from  existing  rules.  Local  rules  for 
required  participation  have  been 
developed  in  cooperation  with  local 
mariners  for  VTS  San  Francisco,  VTS 
Houston/Galveston,  and  VTS  Louisville. 

Subpart  C  would  contain  rules  for  the 
Juan  de  Fuca  Region  Cooperative  Vessel 
Traffic  Management  System  (CVTMS) 
and  for  portions  of  the  Mississippi  River. 
These  rules  have  been  amended  for 
editorial  purposes  only. 

Regulatory  Evaluadon 

This  proposal  is  not  major  under 
Executive  Order  12291  and  is  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  28, 
1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary  since  the  vast  majority  of 
vessel  owners  or  operators  affected  by 
this  rulemaking  either  participate 
voluntarily  in  existing  VTSs  or  are 
required  to  participate  in  these  VTSs  by 
the  present  regulations. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  eOl  et  seq.],  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  quahfy  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

The  types  of  present  users  of  VTSs 
would  not  change  significantly  because 
of  this  proposal.  The  modification  of 
radio  equipment,  if  necessary,  would 
only  affect  a  very  small  number  of 
vessel  owners  or  operators  and  would 
not  incur  a  substantial  cost.  The  Coast 
Guard  expects  that  no  vessel  will  be 
required  to  purchase  new  radio 
equipment. 

Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

The  portions  of  this  proposed 
rulemaking  requiring  the  collection  of 
information  under  the  Paperwork 
Reduction  Act  and  5  CFR  part  1320. 
have  been  approved  by  a  blanket  OMB 
approval  for  33  CFR  part  161  (approval 
number  2115-0540).  New  information 
collection  requirements  would  be  added 
for  VTS  San  Francisco,  VTS  Houston/ 
Galveston  and  VTS  Louisville,  but  will 
also  be  covered. 

The  voice  reports  required  by  these 
proposed  rules  are  considered  to  be 
operational  communications  and 
transitory  in  nature,  and  therefore  do 
not  constitute  the  collection  of 
information  under  the  Paperwork 
Reduction  Act. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  impltcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Environmtnt 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  Since  this  action  is 
aimed  primarily  at  regulatory  action 
requiring  the  Master,  Pilot  or  person 
directing  the  movement  of  the  vessel  to 
continue  participating  in  the  VTS 
systems,  no  effect  on  the  environment  is 
expected.  While  ibe  Coast  Guard  also 
recognizes  that  this  rulemaking  may  also 
have  a  positi've  effiect  on  the 


environment  by  minimising  the  risk  of 
environmental  harm  resulting  from 
collisions  and  groundings,  the  impact  is 
not  expected  to  be  significant  enough  to 
warrant  farther  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
'ADDRESSES.' 

List  of  SubJecU  in  33  CFR  Part  161 

Harbors,  Navigation  (vkrater).  Vessels, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
revise  part  161  of  title  33  CFR  and  its 
authority  citation  as  follows: 

PART  161— VESSEL  TRAFFK; 
MANAGEMENT 

Subpart  A— National  Vessel  TrsfTie  Sefvtees 
General  Rules 

Sec. 

161.10  Purpose. 

161.11  Applicability. 

161.12  Definitions. 

161.13  Vessel  operation. 

161.14  Other  laws  and  regulations. 

161.15  VTC  directions. 

161.16  Requirement  to  carry  reguktiona. 

161.17  Authorization  to  deviate  from  these 
rules. 

Traffic  Separatum  Scheme  (TSS)  Rules 

161.20  Porpose  of  the  TS& 

161.21  Vessel  operatioa  in  tiw  TSS. 

Communicatioiu  Rules 

161.30  Radiotelephone  required. 

161.31  English  language. 

161.32  Tune. 

161.33  Designated  frequencies. 

Vessel  Movement  System  Reporting  Rules 

161.40  Reports. 

161.41  Initial  report. 

161.42  Underway  report 

161.43  Follow-up  reports. 

161.44  Report  of  emergency  deviation. 

161.45  Final  report. 

161.46  Report  of  impairment  to  the 
operation  of  the  vessel. 

161.47  Miscellaneous  reports. 

Descriptions  and  Geographic  Coordinates 

161.50    VTS  Areas. 

Subpart  B— Local  Requirements 

Vessel  Traffic  Service  New  York  (VTSNY) 

161.101  Designated  frequencies. 

161.102  Reporting  points. 
161.163  VTS  New  York  Area. 
181.104  VTS  New  York  Users  Manual 

Vessel  Traffic  Service  Loviaville  (VTSL) 

161.201  Description  of  operations. 

161.202  Applicability. 

161.203  Designated  fre<}ueocies. 

161.204  Reporting  pointa. 

161.205  Emergencies. 

161.206  VTS  Louisville  Area. 

161.207  VTS  Louisville  Users  Manual 


Vessel  Traffic  Service  Houston/Galvestoo 
(VTSH/G) 

S«c. 

161.821  Designated  frequencies. 

161.822  Initial  report. 

161.823  Follow-up  reports. 

161.824  Special  operation. 

161.825  Ferry  reports. 

161.826  Reporting  points. 

161.827  VTS  Houston/Galveston  Area. 

161.828  VTS  Honston/Galveston  Users 
Manual. 

Vessel  Traffic  Service  Berwick  Bey  (VTSBB) 

161.841  Applicability. 

161.842  Definitions. 

161.843  Designated  frequency. 

161.844  Radiotelephone  equipment  faihoe. 

161 .845  Means  of  reporting. 

161.846  Initial  report. 
161.947  FoHow-up  report. 

161.848  Reporting  points. 

161.849  High  water  towing  Mmitatlons. 

161.850  Precautionary  notices. 

161.851  Visual  displays  when  limitations  are 
in  effect. 

161.852  Notice  cf  when  limitatioBS  are  in 
effect. 

161ii63  Operational  Bnitatioas. 

161.854  Horsepower  limitations. 

161 .855  VTS  Berwick  Bay  Arcs. 

161.856  VTS  Berwick  Bay  Users  Manual 

Vessel  Traffic  Serrio*  Si  Mary*  Wver 
(VTSSMR) 

161.901  Applicability. 

161.902  Designated  frequency. 

161.903  Vessel  movement  reporting. 

161.904  Reporting  points. 

161.905  Seasonal  or  temporary  reportiag 
points. 

161.906  Transit  of  Canndian  %raters. 

161.907  Ferry  reports. 

161.908  One-way  fraffio— nonaal 
coaditions. 

161.909  Meeting  or  overtaking  m  chaBBels. 

161.910  Winter  navigation. 

161.911  Anchorages — general. 

161.912  Emergency  anchoring. 

161.913  Unauthorized  anchorage. 

161.914  Anchoriog  of  dredging,  constnictioo 
or  wrecking  plants  in  channels. 

161.915  Shifting  anchorage  under  direction 
of  the  VTC. 

161.916  Order  of  departure  from  anchorage. 

161.917  Maximum  speed  limits. 

161.918  Temporary  speed  hmits. 

161.919  Minimum  speed  limit  through 
dredged  channels. 

161.920  Rules  for  towing  vessels. 

161.921  Channel  dkxure  and  spedai  lutes. 

161.922  VTS  St.  Marys  River  Area. 

161.923  VTS  St  Marys  River  Users  Manual 

Vessel  Traffic  Service  San  FTandsco  (VTSSF) 

161.1101  Designated  frequencies. 

161.1102  Reporting  points. 

161.1103  Separation  rones. 

161.1104  Traffic  laaes. 

161.1105  Precautionary  areas. 

161.1106  Standard  route  devialiwis. 

161.1107  Narrow  channels  or  fairtmyt. 
I&l.n08  Safety  procedures  for  vessels 

carrying  certain  dangerous  cargoes  in 
San  Francisco  Bay. 
161.1109    VTS  San  Francisco  Are*. 
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161 .1110    VTS  San  Francisco  Users  Manual. 

Vessel  TrafHc  Service  Puget  Sound  (VTSPS) 

161.1301  Applicability. 

161.1302  Navigation  requirements. 

161 .1 303  Cooperative  Vessel  Traffic 
Management  System  (CVTMS). 

161.1304  Designated  frequencies. 

161.1305  Initial  report. 

161.1306  Underway  report. 

161.1307  Follow-up  reports. 

161.1308  Ferry  reports. 

161.1309  Local  harbor  reports. 

161.1310  Separation  zones. 

161.1311  Traffic  lanes  east  of  Port  Angeles. 

181.1312  Precautionary  areas  east  of  Port 
Angeles. 

161.1313  Rosario  Strait  and  Guemes 
Channel  Rules. 

161.1314  Before  entering  Rosario  Strait  or 
Cuemes  Channel. 

161.1315  Entering  and  transiting  Rosario 
Strait  or  Guemes  Channel. 

161.1316  Passing  arrangements  in  Rosario 
Strait  or  Guemes  Channel. 

161.1317  VTS  Puget  Sound  Area. 

161.1318  VTS  Puget  Sound  Users  Manual. 

Vessel  Traffic  Service  Prince  WUliam  Sound 
(VTSPWS) 

161.1701  Designated  frequency. 

161.1702  Initial  report. 

161.1703  Follow-up  report. 

161.1704  Reporting  points. 

161.1705  Traffic  lanes. 

161.1706  Separation  zone. 

161.1707  One-way  traffic  in  Valdez 
Narrows. 

161.1708  Entering  Valdez  Narrows. 

161.1709  Communications  in  Valdez 
Narrows. 

161.1710  Tank  ships  in  the  VTS  Area. 

161.1711  Tug  assistance  for  tank  ships. 

161.1712  Special  circumstances. 

161.1713  VTS  Prince  William  Sound  Area. 

161.1714  VTS  Prince  William  Sound  Users 
Manual. 

Subpart  C— Other  Vessel  Traffic 
Management  Systems 

Juan  De  Fuca  Region  Cooperative  Vessel 
Traffic  Management  System  (CVrMS) 

General  Rules 

161.2000  Purpose. 

161.2001  Applicability. 

161.2002  Vessel  exemptions. 

161.2003  Definitions. 

161.2004  Vessel  operation  in  the  CVTMS 
Area. 

161.2005  CVTMC  directions. 

161.2006  Requirement  to  carry  regulations. 

161.2007  Laws  and  regulations  not  affected. 

161.2008  Authorization  to  deviate  from 
these  rules;  equivalent  procedures. 

161.2010    Emergencies. 

Communications  Rules 

181.2012  Radio  listening  watch. 

161.2014  Use  of  designated  frequencies. 

161.2016  Time. 

161.2018  English  language. 

181.2020  Radiotelephone  equipment  failure. 

161.2022  Report  of  radio  failure. 

181.2024  Report  of  impairment  to  the 

operation  of  the  vessel. 

161.2026  Miscellaneous  reports. 


Vessel  Movement  Reporting  System  (VMRS) 
Rules 

Sec. 

161.2027  Local  harbor  report. 

161.2028  Initial  report. 

161.2031  Underway  report. 

161.2032  Zone  boundary  and  calling-in-point 
report. 

161.2034    Follow-up  report. 
161.2038    Final  report. 

Traffic  Separation  Scheme  (TSS)  Rules 

161.2052    Vessel  operation  in  the  TSS. 

Descriptions  and  Geographic  Coordinates 

161.2054  CVTMS  Area. 

161.2056  Tofino  zone. 

161.2058  Seattle  zone. 

161.2060  Vancouver  zone. 

161.2062  Separation  zones. 

161.2064  Tragic  lanes. 

161.2068  Precautionary  areas. 

Mississippi  River 

161.2101  Purpose  and  applicability. 

161.2102  Vessel  operation. 
Authority:  33  U.S.C.  1231;  49  CFR  1.46. 

Subpart  A— National  Vessel  Traffic 
Services 

General  Rules 

§  161.10    Purpose. 

These  rules  are  intended  to  enhance 
safe  vessel  movement  by  reducing  the 
potential  for  rammings,  groundings  and 
collisions,  and  to  minimize  the  risk  of 
environmental  harm  resulting  from  those 
events. 

§161.11    Applicability. 

(a)  General  rule  §  161.15,  TSS  rule 

§  161  21,  and  the  Communications  rule 
in  §  161.33(a)  apply  to  all  vessels. 

(b)  Unless  otherwise  stated,  the  rules 
in  subparts  A  and  B  of  this  part,  apply  to 
the  operation  of: 

(1)  Each  manned  vessel  of  300  gross 
tons  or  more; 

(2)  Each  commercial  vessel  of  26  feet 
or  more  in  length  engaged  in  towing 
astern,  alongside,  or  by  pushing  ahead; 

(3)  Each  vessel  of  100  or  more  gross 
tons  carrying  one  or  more  passengers  for 
hire;  and 

(4J  Each  dredge  and  floating  plant. 

§161.12    Definitions. 

As  used  in  this  part: 

Captain  of  the  Port  (COTP)  means  the 
U.S.  Coast  Guard  officer  or  his 
authorized  representative  assigned  the 
duty  of  enforcing  federal  regulations 
within  a  specific  area. 

Dead  Weight  Tons  (DWT)  means  the 
total  loading  capacity  of  a  vessel 
expressed  in  long  tons  (2240  pounds). 

ETA  means  estimated  time  of  arrival. 

Floating  plant  means  any  vessel,  other 
than  a  vessel  underway  and  making 
way,  engaged  in  any  construction, 
manufacturing,  or  exploration  operation. 


and  which  may  restrict  the  navigation  of 
other  vessels. 

Gross  tons  means  a  vessel's  volume 
as  stated  on  the  vessel's  documents. 

Length  means  overall  length  of  a 
vessel. 

Length  of  tow  unless  otherwise  staled, 
length  of  tow  when  towing  with  a 
hawser  means  the  length  in  feet  from  the 
stem  of  the  towing  vessel  to  the  stem  of 
the  last  barge  or  vessel  in  tow.  When 
pushing  ahead  or  towing  alongside, 
length  of  tow  means  the  overall  length  in 
feet  of  the  tow  including  the  length  of 
the  towing  vessel. 

Person  includes  an  individual,  firm, 
corporation,  association,  partnership,  or 
government  entity. 

Power  driven  vessel  means  any  vessel 
propelled  by  machinery. 

Precautionary  area  means  a  routing 
measure  comprising  an  area  within 
defmed  limits  where  ships  must 
navigate  with  particular  caution  and 
within  which  the  direction  of  traffic  flow 
may  be  recommended. 

Separation  zone  means  an  area  of 
Traffic  Separation  Scheme  separating 
the  opposing  tragic  lanes. 

Tank  ship  means  any  vessel 
especially  constructed  or  converted  to 
carry  liquid  bulk  petroleum  cargo  in 
tanks  and  propelled  by  power  or  sail. 

Towing  means  towring  astern, 
alongside,  or  pushing  ahead. 

Traffic  lane  means  an  area  of  the  TSS 
in  which  all  vessels  normally  proceed  in 
the  same  direction.  Natural  obstacles, 
including  those  forming  separation 
zones,  may  constitute  a  boundary. 

Traffic  Separation  Scheme  (TSS) 
means  the  routing  measure  aimed  at  the 
separation  of  opposing  streams  of  traffic 
by  appropriate  means  and  by 
establishment  of  traffic  lanes. 

Users  manual  means  the  manual 
published  for  a  specific  VTS  and 
intended  to  provide  the  VTS  user  with 
information,  in  addition  to  the 
regulations,  which  will  assist  the 
mariner  in  a  transit  through  the  VTS 
Area. 

Vessel  means  every  description  of 
watercraft,  including  non-displacement 
craft  and  seaplanes,  used  or  capable  of 
being  used  as  a  means  of  transportation 
on  water. 

Vessel  Movement  Reporting  System 
(VMRS)  means  the  system  used  to  track 
the  vessel  movements.  This  is 
accomplished  by  participating  vessels 
providing  position  reports  to  the  VTC, 
by  radiotelephone  or  other  means,  at 
predetermined  locations. 

Vessel  Traffic  Center  (VTC)  means 
the  shore  based  facility  that  operates 
the  Vessel  Traffic  Service  for  the  area. 


Vessel  Traffic  Service  A 
Area  means  the  geographic 
described  in  these  rules  de 
specific  VTS's  area  of  resp 

§161.13    Vessel  operation. 

(a)  No  person,  except  the 
to  do  so  under  S  161.17,  ma 
authorize  the  operation  of  i 
VTS  Area  contrary  to  any 
subparts  A  and  B  of  this  p£ 

(b)  In  subparts  A  and  B  ( 
the  Master,  Pilot,  or  person 
movement  of  the  vessel  is  i 
for  ensuring  that  all  action 
the  vessel  are  carried  out 

§161.14    Ottter  laws  and  re( 

Unless  expressly  stated 
nothing  in  these  rules  is  in< 
relieve  any  person  or  the  N 
or  person  directing  the  mo' 
complying  with  any  other  i 
federal  laws  or  regulations 

§161.15    VTC  directions. 

(a)  During  conditions  of 
congestion,  reduced  visibil 
weather,  or  other  hazardoi 
circumstances,  the  VTC  m 
directions  to  control,  supei 
otherwise  manage  traffic. 

(b)  The  Master,  Pilot,  or 
directing  the  movement  of 
comply  with  VTC  directioi 

§  161.16  Requirement  to  ca 
All  vessels  listed  in  §  16 
operating  within  the  VTS  i 
have  on  board  a  current  c( 
regulations. 

Note:  In  addition  to  the  Coc 
Regulations,  these  regulation! 
in  the  United  States  Coast  Pil 
VTS  User's  Manual  for  the  ar 
vessel  is  operating.  The  Code 
Regulations  can  be  obtained  I 
Government  Printing  Office.  1 
Manual  can  be  obtained  free- 
writing  to  the  Commanding  0 
VTS  in  which  you  are  interes 
addresses  are  contained  in  si 
part. 

§161.17    Auttiortzation  to  d 
ttiese  riiies. 

(a)  The  Commander  of  t 
Guard  District  in  which  a 
operating,  may  upon  writt 
issue  a  written  authorizati 
from  these  rules  for  an  exl 
of  time,  if  the  proposed  de 
provides  a  level  of  safety 
provided  by  the  required  ] 
is  a  maneuver  vsrith  an  ope 
necessity  that  can  be  com 
An  application  for  an  autl 
state  the  need  for  the  devi 
describe  the  proposed  alt( 
operation. 
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and  which  may  restrict  the  navigation  of 
other  vessels. 

Gross  tons  means  a  vessel's  volume 
as  stated  on  the  vessel's  documents. 

Length  means  overall  length  of  a 
vessel. 

Length  of  tow  unless  otherwise  stated, 
length  of  tow  when  towing  with  a 
hawser  means  the  length  in  feet  from  the 
stem  of  the  towing  vessel  to  the  stern  of 
the  last  barge  or  vessel  in  tow.  When 
pushing  ahead  or  towing  alongside, 
length  of  tow  means  the  overall  length  in 
feet  of  the  tow  including  the  length  of 
the  towing  vessel. 

Person  includes  an  individual,  firm, 
corporation,  association,  partnership,  or 
government  entity. 

Power  driven  vessel  means  any  vessel 
propelled  by  machinery. 

Precautionary  area  means  a  routing 
measure  comprising  an  area  within 
defmed  limits  where  ships  must 
navigate  with  particular  caution  and 
within  which  the  direction  of  traffic  flow 
may  be  recommended. 

Separation  zone  means  an  area  of 
Traffic  Separation  Scheme  separating 
the  opposing  traffic  lanes. 

Tank  ship  means  any  vessel 
especially  constructed  or  converted  to 
carry  liquid  bulk  petroleum  cargo  in 
tanks  and  propelled  by  power  or  sail. 

Towing  means  towing  astern, 
alongside,  or  pushing  ahead. 

Traffic  lane  means  an  area  of  the  TSS 
in  which  all  vessels  normally  proceed  in 
the  same  direction.  Natural  obstacles, 
including  those  forming  separation 
zones,  may  constitute  a  boundary. 

Traffic  Separation  Scheme  (TSS) 
means  the  routing  measure  aimed  at  the 
separation  of  opposing  streams  of  traffic 
by  appropriate  means  and  by 
establishment  of  traffic  lanes. 

Users  manual  means  the  manual 
published  for  a  specific  VTS  and 
intended  to  provide  the  VTS  user  with 
information,  in  addition  to  the 
regulations,  which  will  assist  the 
mariner  in  a  transit  through  the  VTS 
Area. 

Vessel  means  every  description  of 
watercraft,  including  non-displacement 
craft  and  seaplanes,  used  or  capable  of 
being  used  as  a  means  of  transportation 
on  water. 

Vessel  Movement  Reporting  System 
(VMRS)  means  the  system  used  to  track 
the  vessel  movements.  This  is 
accomplished  by  participating  vessels 
providing  position  reports  to  the  VTC, 
by  radiotelephone  or  other  means,  at 
predetermined  locations. 

Vessel  Traffic  Center  (VTC)  means 
the  shore  based  facility  that  operates 
the  Vessel  Traffic  Service  for  the  area. 


Vessel  Traffic  Service  Area  or  VTS 
i4reo  means  the  geographical  area 
described  in  these  rules  depicting  a 
specific  VTS's  area  of  responsibility. 

§161.13    Vessel  operation. 

(a)  No  person,  except  those  authorized 
to  do  80  under  S  181.17,  may  direct  or 
authorize  the  operation  of  a  vessel  in  the 
VTS  Area  contrary  to  any  rule  in 
subparts  A  and  B  of  this  part. 

(b)  In  subparts  A  and  B  of  this  part, 
the  Master,  Pilot,  or  person  directing  the 
movement  of  the  vessel  is  responsible 
for  ensuring  that  all  actions  required  of 
the  vessel  are  carried  out 

§  161.14    Other  laws  and  regulations. 

Unless  expressly  stated  otherwise, 
nothing  in  these  niles  is  intended  to 
relieve  any  person  or  the  Master,  Pilot, 
or  person  directing  the  movement  from 
complying  with  any  other  applicable 
federal  laws  or  regulations. 

S161.1S    VTC  directions. 

(a)  During  conditions  of  vessel 
congestion,  reduced  visibility,  adverse 
weather,  or  other  hazardous 
circumstances,  the  VTC  may  issue 
directions  to  control,  supervise,  or 
otherwise  manage  traffic. 

(b)  TTie  Master,  Pilot,  or  person 
directing  the  movement  of  a  vessel  shall 
comply  with  VTC  directions. 

§  161.16    Requirement  to  carry  regulations. 

All  vessels  listed  in  \  161.11(b)  while 
operating  within  the  VTS  Area  must 
have  on  board  a  current  copy  of  these 
regulations. 

Note:  In  addition  to  the  Code  of  Federal 
Regulations,  these  regulations  can  be  found 
in  the  United  States  Coast  Pilot  and  in  the 
VTS  User's  Manual  for  the  area  in  which  the 
vessel  is  operating.  The  Code  of  Federal 
Regulations  can  be  obtained  through  the  U.S. 
Government  Printing  Office.  The  User's 
Manual  can  be  obtained  free-of-charge  by 
writing  to  the  Commanding  Officer  of  the 
VTS  in  which  you  are  interested.  VTS 
addresses  are  contained  in  subpart  B  of  this 
part. 

S  161.17    Authorization  to  deviate  from 
these  rules. 

(a)  The  Conunander  of  the  Coast 
Guard  District  in  which  a  vessel  is 
operating,  may  upon  written  request, 
issue  a  written  authorization  to  deviate 
from  these  rules  for  an  extended  period 
of  time,  if  the  proposed  deviation 
provides  a  level  of  safety  beyond  that 
provided  by  the  required  procedure,  or 
is  a  maneuver  with  an  operational 
necessity  that  can  be  conducted  safely. 
An  application  for  an  authorization  must 
state  the  need  for  the  deviation  and 
describe  the  proposed  alternative 
operation. 


(b)  The  VTC  may,  upon  request, 
authorize  a  deviation  from  these  rules 
for  a  voyage,  or  part  of  a  voyage,  if  the 
proposed  deviation  provides  a  level  of 
safety  equivalent  to  or  beyond  that 
provided  by  the  required  procedure. 

(1)  The  deviation  request  must  be 
made  well  in  advance  to  allow  the 
requesting  vessel  and  the  VTC  sufficient 
time  to  assess  the  safety  of  the  proposed 
maneuver,  and 

(2)  The  requesting  vessel  and  the  VTC 
must  exchange  relevant  information  on 
vessel  handling  characteristics,  traffic 
density,  radar  contacts,  and 
environmental  conditions,  and  must 
otherwise  cooperate  to  promote  a  safe 
transit. 

(c)  In  an  emergency,  the  Master,  Pilot, 
or  person  directing  the  movement  of  the 
vessel  may  deviate  from  these  rules  to 
the  extent  necessary  to  avoid 
endangering  persons,  property,  or  the 
environment,  and  shaU  report  the 
deviation  to  the  VTC  as  soon  as 
possible. 

(d)  The  Master,  Pilot,  or  person 
directing  the  movement  of  the  vessel 
remains  responsible  for  the  safe 
navigation  and  maneuvering  of  the 
vessel  under  all  circumstances. 

Traffic  Separation  Scheme  (TSS)  Rules 

§161.20    Purpose  of  the  TSS. 

The  TSS  is  the  system  of  separation 
zones,  traffic  lanes,  and  precautionary 
areas,  intended  to  promote  safety  by 
directing  traffic  through  common, 
segregated  routes.  The  TSS  is  depicted 
where  it  exists  on  all  Naval 
Oceanographic  Service  (NOS)/Defense 
Mapping  Agency  (DMA),  U.S. 
Department  of  Commerce,  and  National 
Oceanographic  and  Atmospheric 
Administration  navigation  charts 
covering  the  VTS  Area. 

§161.21    Vessel  operation  In  the  TSS. 

(a)  Participating  vessels  must  use  the 
TSS  whenever  an  established  TSS 
coincides  with  the  intended  transit  route 
of  the  vessel. 

(b)  Vessels  not  using  a  TSS  should 
avoid  it  by  as  wide  a  margin  as 
practicable. 

(c)  All  vessels  should  keep  the  center 
of  circular  precautionary  areas  and  all 
TSS  buoys  to  port  when  practical. 

Communications  Rules 

§  161.30    Radiotelephone  required. 

(a)  When  underway,  anchored,  or 
moored  to  a  buoy,  the  Master,  Pilot  or 
person  directing  the  movement  of  a 
vessel  in  the  VTS  Area  shall  monitor  the 
appropriate  VTS  frequency 
continuously,  except  when  transmitting 
on  that  frequency,  and  shall  respond 


promptly  to  all  calls  from  the  VTC.  Refer 
to  the  local  rules  in  subpart  B  of  this 
part  for  the  appropriate  frequency. 

(1)  All  communications  and  reports 
required  by  these  rules  must  be  made 
from  the  navigational  bridge  of  the 
vessel,  or  in  the  case  of  a  dredge,  from 
its  main  control  station. 

(2)  The  radio  listening  watch  required 
in  paragraph  (a)  of  this  section  may  be 
maintained  in  a  location  other  than  the 
navigational  bridge  of  the  vessel  when 
the  vessel  is  anchored  or  moored  to  a 
buoy. 

(b)  A  vessel  subject  to  these  rules, 
when  properly  monitoring  the  VTS  and 
the  bridge  to  bridge  radiotelephone 
frequencies,  is  exempted  from  the 
requirement  to  maintain  a  listening 
watch  on  channel  16  (156.8  MHz)  in 
accordance  with  47  CFR  80.305. 

(c)  Whenever  radiotelephone 
capability  is  required  by  this  part,  a 
vessel's  radiotelephone  equipment  must 
be  maintained  in  effective  operating 
condition.  If  the  radiotelephone  required 
ceases  to  operate,  the  Master,  Pilot  or 
person  directing  the  movement  of  the 
vessel  shall  ensure  it  is  restored  to 
operating  condition  as  soon  as  possible. 
The  failure  of  a  vessel's  radiotelephone 
equipment  while  the  vessel  is  underway, 
will  not  in  itself  constitute  a  violation  of 
these  rules,  nor  will  it  obligate  the 
vessel  to  moor  or  anchor.  However,  the 
loss  of  radiotelephone  capability  will  be 
considered  as  a  factor  in  navigating  the 
vessel,  and  required  reports  must  be 
made  by  other  means,  if  possible. 

(d)  A  vessel  that  cannot 
simultaneously  meet  the  radiotelephone 
requirements  of  this  part,  and  the 
bridge-to-bridge  radiotelephone  rule  in 
part  26  of  this  chapter,  may  not  get 
underway  without  permission  from  the 
VTC. 

(e)  Unless  otherwise  indicated,  all 
references  to  "channels"  in  8j  161.31 
through  161.47,  refer  to  VHF/FM  marine 
radio  channels. 

§  16 1 .3 1    English  language. 

(a)  All  communications  and  reports 
required  by  this  part  must  be  made  in 
clear,  unbroken  English  language. 

(b)  No  vessel  may  enter  or  transit 
within  the  VTS  Area  unless  there  is  at 
least  one  person  on  the  bridge  capable 
of  conducting  clear,  unbroken,  two-way 
radio  communications  using  the  English 
language. 

§161.32    Time. 

Where  a  report  required  by  these 
rules  includes  time,  the  time  must  be 
specified  using  the  local  zone  time  in 
effect  and  the  24  hour  clock  system. 
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1 161.33    P— tgnaUd  fiv^uwiotM. 

(a)  No  person  shall  transmit  on  VTC 
designated  frequencies  for  any  purpose 
other  than  the  passing  of  information 
and  reports  to  and  from  the  VTC  or 
necessary  navigational  safety 
information  between  vessels.  Routine 
passing  arrangements  between  vessels 
shall  be  conducted  on  the  vessel  bridge- 
to-bridge  radiotelephone  frequency 
(channel  13). 

(b)  All  transmissions  to  the  VTC  must 
be  initiated  on  low  power.  High  power 
may  be  used  only  if  low  power 
communications  are  unsuccessful. 

(c)  Refer  to  the  local  rules  in  subpart  B 
for  the  appropriate  "VTS  frequency. 

Vessel  Movsneot  Syttam  Reportiiig 
Rules 


S  161.40 

All  reports  and  communications 
required  of  vessels  by  this  part  must  be 
made  promptly  by  radiotelephone, 
except  as  otherwise  provided,  to  the 
appropriate  VTC  on  its  designated 
frequency. 

{ 161.41    mmal  report 

At  least  15  minutes,  but  not  more  Ihan 
45  minutes,  before  a  vessel  entess  er 
intenck  to  begin  to  navigate  within  an 
area  covered  by  these  rules,  the  vessel 
must  report  the  foUo%ving  to  the  VTC: 

(a)  Name  and  type  of  vessel  (if  a  tow, 
configuration  of  the  tow  and  cargoes], 
and  whether  a  pilot  is  aboard; 

(b)  Maxinuun  draft; 

(c)  Location  of  the  vessel; 

(d)  Estimated  time  of  entering  or 
beginning  to  navigate; 

(e)  Destination  and  route; 

(f)  Anticipated  speed: 

(g)  Any  planned  maneuvers  that  may 
impede  traffic; 

(h]  Whether  any  dangerous  cargo 
defined  in  part  160  of  this  chapter  is  on 
board  the  vessel  or  its  tow;  and 

(i)  Any  impairments  to  the  operational 
capability  of  the  vessel,  including  those 
described  in  S  161.46. 

S  161.42    Undenvay  report 

As  soon  as  a  vessel  enters  or  begins 
to  navigate  in  the  VTS  Area,  the  Master, 
Pilot,  or  person  directing  the  movement 
of  the  vessel  shaU  report  the  name  and 
loca  tion  of  the  vessel  to  the  VTC. 

i  161.43    FoMow-up  reports. 

(a)  A  Master,  Pilot,  or  person  directing 
the  movement  of  the  vessel  shall  report 
the  following  to  the  VTC: 

(1)  Any  information  that  has  changed 
since  the  prervious  report  including 
speed,  destination,  route,  etc; 

(2)  Intent  to  ccoss.  join  or  d^iart  a 
TSS,  at  least  laminutes  (forttowg.  at 


least  30  min]  before  crossing,  joining  or 
departing  the  TSS;  and 

(3}  intent  to  enter  a  separation  zone 
vfiuiB  following  a  TSS  lane,  as  far  in 
advance  as  possible. 

(b)  Whenever  directed  to  do  so  by  the 
VTC  or  when  passing  a  designated 
reporting  pomt  as  specified  in  the 
Special  Local  Rules,  a  Master,  Pilot  or 
person  directing  the  movement  of  the 
vessel  shall  report  the  following: 

(1)  Vessel  name:  and 

(2)  Vessel  location. 

i9i«94    napon  or  amaryancy  vevuniofi. 

A  Master,  Pilot  or  person  directing 
the  movement  of  the  vessel  shall  report 
each  emergency  deviation  from  these 
rules  to  the  VTC  as  soon  as  it  is  safe  to 
do  so. 

$16145    Finairapact 

After  a  vessel  anchors  In,  moors  In,  or 
departs  the  VTS  Area,  the  Master,  Pilot 
or  person  directing  the  movement  of  the 
vessel  shall  report  the  place  and  time  of 
anchoring,  mooring  or  departure  from 
the  Vre  Area  to^ie  VTC. 

9161.46  Tlaport  of  Impalriwawt  to  tha 
oparatMm  of  a  vasaaL 

A  Master,  Pilot  or  person  directing 
the  movement  of  the  vessel  shall  report 
toihe  VTC  as  soon  as  possible: 

(a)  Any  condition  of  the  vessel  which 
impairs  its  navigation,  such  as  defective 
propulsion  machinery,  defective  steering 
equipment  defective  radar,  defective 
gyrocompass,  defective  depth  mounding 
device,  or  similar  defects; 

Xb)  Any  difficulties  in  a  towing     . 
operation; 

(c)  Any  on  board  emergency  such  as 
fure,  flooding,  explosion,  or  similar 
occurrence; 

(d)  Any  involvement  in  a  grounding, 
collision,  or  ramming  of  a  fixed  or 
floating  object;  and 

(e)  fi^y  impairment  to  the 
radiotelephone  equipment  capabili|y 
required  by  this  part 


A  Master.  Pilot  or  person  directing 
themovement  of  the  vessel  shall  report 
to  the  VTC  when  aware  of  any  of  the 
following  circumstances: 

(a)  Another  vessel  in  apparent 
difficulty  or  iirvolved  in  a  casualty; 

(b)  Any  obstruction  "which  is 
hazardous  to  navigation; 

(c)  Any  aid  to  navigation  which  is 
malfunotioning,  dcmiaged,  missing,  or 
oR-station; 

Id)  Any  poUution.df  the  marine 
envirpoment; 

(a)  Any  veaael  fvhichis  creating  a 
hazard  to  vessel  traffic: 

ifl  (Aidvarae  -weatlur,  «nd 

(g)fieckised  visibility. 


DasciiptioDS  and  GeagrepUc 
Coordinates 

S  161.50    VTSAraaa. 

(a)  A  description  of  each  VTS  Area  is 
contained  in  the  Local  Rules  contained 
in  subpart  B  of  this  pert. 

Nate:  Geographic  ooordinates  expreesed  in 
terms  of  latitude,  longitude,  or  both,  are  not 
intended  for  plotting  on  maps  or  charts 
whose  reference  datum  is  the  North 
American  Datum  of  1983  (NAD  83),  unless 
■uch  geographic  coordinates  are  expressly 
labeled  NAD  83.  Geographic  coordinates 
«vlthout  the  NAD  83  reference  may  be  plotted 
on  maps  or  charts  referenced  toNAD  83  only 
after  application  of  the  appropriate 
corrections  that  are  published  on  the 
particular  map  or  chart  being  used. 


Subpart 


il  Requifemeitts 


Note:  Local  Rules: 

The  following  local  rules  supplement  or 
modify  the  rules  in  subpart  A  of  this  part 

Vassal  Traffic  Service  New  York  (VTSNY) 

S  161.101    Daalgnatad  frequanoias. 

The  following  frequencies  must  be 
used  when  communicating  with  the 
VTC: 

(a)  Primary  frequencies:  156:550  MHz 
(channel  11),  156.600  MHz  (channel  12), 
and  156.700  MHz  (channel  14). 

(b)  Secondary  frequency  (to  be  used  if 
conununicatione  is  not  possible  on  a 
primary  frequency):  156.650  MHz 
(chaimel  13). 

(c)  Vessels  must  communicate  with 
the  VTC  on  the  designated  frequencies, 
as  directed  bylhe  VTC. 

(d)  The  voice  call  for  VTSNY  i8*TMEW 
YORK  TRAFnC." 

S  161.102    Reporting  polnta. 

All  vessels  in  the  VTSNY  Area  must 
report  to  the  VTC 'when  passing  the 
following  reporting  points: 


Varr«zarK>N«r«w« 
Bridge. 

BrooMyn  Bridge 

HoHand  Tunnel  Ventilator 

Statue  ot  Liberty - _. 

Red  Hook 


Con8tat>te  Hook.. 


Bayonne  Bhdge ....»..»..».. 

AK  CWkoad  Bridge 

lj«h)gh  WaHey  Draw 

Bridge. 
Texaco  Bayonne  Facility. 


ueogripiNC -looeMVi 


Upper  New  Vork-Say. 

East  River. 
Hudson  Rrver. 
Upper  Hem  Vork  Bay. 
Buttermilk  Channel. 
KM  Van  Kun. 
Kill  Van  KulL 
AAhuriOU. 

Newark  Bay. 


(161.103    VTS  Naw  Yoik  Araa. 

The  VTSNY  Area  consists-af  the 
navigableauaters^  the  United  States 
bounded  by  tiie  Verrazano-Narrows 
Bridge  to  the  south.  thefita(ddyn.Arid9e 
to  the  east  and  to  the  north  aLmg  a  line 


drawn  east-west  from  the  H 
Tunnel  ventilator  shaft  at  la 
40'43'42"  N  and  longitude  7' 
and  the  Arthur  Kill  Railroac 
the  west  and  includes  the  I< 
and  Newark  Bay  to  the  Lehi 
Draw  Bridge. 

§161.104    VTS  New  York  Uss 

To  obtain  the  VTSNY  Usi 
free-of-charge  write  to:  Corr 
Officer,  U.S.  Coast  Guard  V 
Service,  Governors  Island,  I 
NY  10004. 

Vessel  Traffic  Service  Louie 

S  161.201  Description  of  ops 
VTSL  will  go  into  operatic 
McAlpine  upper  guage  is  at 
approximately  13.0'  and  risi 
will  remain  in  24-hour  open 
the  river  stage  is  at  approxi 
and  falling. 

{161.202    Applicability. 

(a)  Includes  each  vessel  i 
gross  tons  carrying  seven  oi 
passengers  for  hire  and  thoi 
listed  in  S  161.11(b). 

(b)  In  addition  to  those  v( 
in  S  161.202(a),  S  161.205  ap 
vessels  within  the  VTSL  Ar 

S  161.203    Designated  fraqus 

(a)  The  primary  frequenc; 
communicating  with  the  VI 
MHz  (channel  13). 

(b)  The  VTC  also  monitoi 
(156.8  MHz).  In  the  event  of 
communications  failure  on 
VTS  communications  must 
channel  16. 

(c)  The  voice  call  sign  for 
"COAST  GUARD  LOUISVl 
TRAFFIC." 

§  1 6 1 .204    Reporting  points. 

All  vessels  in  the  VTSL  / 
to  the  applicabihty  rules  in 
must  report  to  the  VTC  wh( 
the  following  reporting  poir 

(a)  McAlpine  Locks M 

(b)  Conrail     Railroad    M 
Bridge. 

(c)  Towhead  Island W 

(d)  Six  Mile  Island M 

(e)  Twelve  Mile  Island M 


S  161.20S    Emarganclas. 

(a)  Four  pairs  of  emergen 
buoys  have  been  establishc 
Corps  of  Engineers  within  t 
The  buoys  are  10  feet  in  di£ 
retro-reflective  sides.  The  t 
which  comprise  each  pair  a 
apart.  The  buoys  are  for  en 
purposes  only.  However,  vi 
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Descriptions  and  Goagraphic 
Coordinates 

9161.50    VTSAms. 

(a)  A  description  of  each  VTS  Area  is 
contained  in  the  Local  ilules  contained 
in  subpart  B  of  this  pert. 

Nate:  Geographic  ooordinates  expreesed  in 
tenns  of  latitude,  longitude,  or  botti.  are  not 
intended  for  plotting  on  maps  or  charts 
whose  reference  datum  is  the  North 
American  Datum  of  1983  (NAD  83),  unless 
such  geographic  coordinates  are  expressly 
labeled  NAD  83.  Geographic  coordinates 
without  the  NAD  83  reference  may  be  plotted 
on  maps  xn  charts  referenced  toNAD  S3  only 
after  application  of  the  appropriate 
corrections  that  are  published  on  ihe 
particular  map  or  chart  being  used. 


Subpart 


li  Re(|utfeni8Rts 


Note:  Local  Rules: 

The  following  local  niles  supplement  or 
modify  the  rules  in  subpart  A  of  this  part 

VmsoI  Traffic  Servlc*  Nmv  York  (VTSNY) 

9161.101  OMtgnotMl  frmiuonoiM. 

The  following  frequencies  must  be 
used  when  commimicating  with  the 
VTC: 

(a)  Primary  frequencies:  tSB:550  MHz 
(channel  11),  156.600  MHz  (channel  12), 
and  156.700  MHz  (channel  14). 

(b)  Secondary  frequency  (to  be  used  if 
commimications  is  not  possible  on  a 
primary  frequency):  156.650  MHz 
(channel  13). 

(c)  Vessels  must  commtuiicate  with 
the  VTC  on  the  designated  frequencies, 
as  directed  by  the  VTC. 

(d)  The  voice  call  for  VTSNY  is-IMEW 
YORK  TRAFFIC." 

9161.102  Raperttno  polnta. 

All  vessels  in  the  VTSNY  Area  must 
report  to  the  VTC -when  passing  the 
following  reporting  points: 


Mflnw 

A^— ^0_a^>^«  Inn  ali  ■■1 

Bridge. 

Brooklyn  Bhdoe 

tJppar  New  Voile  «ay. 
East  River. 

Holland  Tunnel  VenlHator  i 
Statue  of  Ubeitf 

Red  Hook 1 

Cof>fft«t)*«  Hook _.. 

Hudson  Hiwer. 
Upper  New  Vork  Bey. 
Buttermilk  Ctiannel. 
KW  Van  Kult. 

Bayonne  Bridge 

AK  Mkoad  Bridge ; 

LeNgh  VaHey  Draw 

Bndga. 
Texaco  Bayonne  Facility. 

KiU  Van  KuH. 

AnhurKn. 

•NewwkBay. 

Newark  Bay. 

{161.103    VT8  Itow  Yoik  Area. 

The  VTSNY  Area  consists-sf  the 
navigable  «Matei8  of  the  TJnitBd  States 
boiuided  by  the  Verrazano^Narrows 
Bridge  io  theaouth.  the  fitodclyn  Bridge 
to  the  east  and  to  the  north  aLmg  a  line 


drawn  east-west  from  the  Holland 
Tunnel  ventilator  shaft  at  latitude 
40'43'42"  N  and  longitude  74''01'36"  W. 
and  the  Arthur  Kill  Railroad  Bridge  to 
the  west  and  includes  the  Kill  Van  KuU 
and  Newark  Bay  to  the  Lehigh  Valley 
Draw  Bridge. 

9161.104    VTS  New  York  Usw«  Manual. 

To  obtain  the  VTSNY  Users  Manual 
free-of-charge  write  to:  Commanding 
Officer,  U.S.  Coast  Guard  Vessel  Traffic 
Service,  Governors  Island,  New  York. 
NY  10004. 

Vessel  Traffic  Service  Louisville  (VTSL) 

9  161.201    Description  of  operation. 

VTSL  will  go  into  operation  when  the 
McAlpine  upper  guage  is  at 
approximately  13.0'  and  rising.  The  VTC 
will  remain  in  24-hour  operation  until 
the  river  stage  is  at  approximately  13.0' 
and  falling. 

9161.202    Applicability. 

(a)  Includes  each  vessel  under  100 
gross  tons  carrying  seven  or  more 
passengers  for  hire  and  those  vessels 
listed  in  S  161.11(b). 

(b)  In  addition  to  those  vessels  listed 
in  S  161.202(a).  S  161.205  applies  to  all 
vessels  within  the  VTSL  Area. 

9  161.203    Dasignatad  fraquancias. 

(a)  The  primary  frequency  for 
communicating  with  the  VTC  is  156.65 
MHz  (channel  13). 

(b)  The  VTC  also  monitors  charmel  16 
(156.8  MHz).  In  the  event  of 
communications  failure  on  channel  13, 
VTS  communications  must  be  on 
channel  16. 

(c)  The  voice  call  sign  for  VTSL  is 
"COAST  GUARD  LOUISVILLE 
TRAFFIC." 

9  161.204    R«portii>g  points. 

All  vessels  in  the  VTSL  Area  subject 
to  the  applicabihty  rules  in  S  161.202(a) 
must  report  to  the  VTC  when  passing 
the  following  reporting  points: 

(a)  McAlpine  Loclis Mile  606.8; 

(b)  Conrail     Railroad    Mile  604.4; 
Bridge. 

(c)  Towhead  Island Mile  602.5; 

(d)  Six  Mile  Island Mile  598.0,  and 

(e)  Twelve  Mile  Island Mile  593.0. 


9 161.20S    Emergancles. 

(a)  Four  pairs  of  emergency  mooring 
buoys  have  been  established  by  the  U.S. 
Corps  of  Engineers  within  the  VTS  Area. 
The  buoys  are  10  feet  in  diameter  with 
retro-reflective  sides.  The  two  buoys 
which  comprise  each  pair  are  585  feet 
apart.  The  buoys  are  for  emergency 
purposes  only.  However,  vessel 


operators  or  their  representatives  may 
obtain  permission  from  the  COTP 
Louisville  to  moor  to  the  buoys  when 
downbound  with  a  tow  while  awaiting 
permission  from  the  VTS  controller  to 
proceed  downstream.  Pairs  of  buoys  are 
located  at: 

(1)  Indiana  Bank — Mile  582.3  (near  18 
Mile  Island); 

(2)  Six  Mile  Island— Mile  597.5; 

(3)  Six  Mile  Island— Mile  598.2;  and 

(4)  Kentucky  Bank— Mile  599.8  (Cox's 
Park)  (Note:  Tows  with  tank  barges 
carrying  petroleum  products  or 
hazardous  materials  will  not  be  granted 
permission  to  moor  at  this  location  due 
to  the  close  proximity  of  the  municipal 
water  intakes.  Towboat  operators 
should  keep  this  in  mind  and  plan  to  use 
fleeting  areas  or  other  mooring  buoys.) 

(b)  Emergency  buoys  are  removed 
between  May  1  and  September  30  from 
all  locations  except  Six  Mile  Island — 
Mile  598.2. 

9161.206  VTS  Loulsvttta  ATM. 

The  VTSL  Area  consists  of  that 
section  of  the  Ohio  River  between 
McAlpine  Locks  (Mile  606)  and  Twelve 
Mile  Island  (Mile  593). 

9161.207  VTS  Louisvlil*  Usors  ManuaL 

To  obtain  the  VTSL  Users  Manual 
firee-of-charge  write  to:  Commanding 
Officer,  U.S.  Coast  Guard  Marine  Safety 
Office,  600  Martin  Luther  King  ]t.  Place, 
Room  360.  Louisville,  KY  40202-2230. 

Vessel  Traffic  Service  Houston/ 
Galveston  (VTSH/G) 

9  161.821    Designated  fraquandas. 

(a)  The  primary  frequencies  for 
communicating  with  the  VTC  are  156.550 
MHz  (channel  11)  and  156.600  MHz 
(channel  12).  Vessels  shall  use  chaimel 
11  for  commimicating  with  the  VTC 
when  inbound  at  Baytown  Bend  Light 
113  or  if  operating  above  that  location. 
Vessels  shall  use  channel  12  when 
outbound  at  Baytown  Bend  Light  113  or 
if  operating  below  that  location. 

(b)  Vessels  must  communicate  with 
the  VTC  on  the  designated  frequencies, 
as  directed  by  the  VTC. 

(c)  The  VTC  also  monitors  channel  13 
and  may  use  this  channel  to  hail  vessels. 

(d)  The  voice  call  for  VTSH/G  is 
"HOUSTON  TRAFHC." 

9161.822    Initial  report 

In  addition  to  the  information  required 
in  S  161.41  of  this  part,  the  following 
information  is  required  of  those  vessels 
listed  in  {  161.11(b): 

(a)  Maximum  draft 

(b)  Overall  length;  and 

(c)  Maximum  beam. 


9  161.823    FoNow-up  reports. 

In  addition  to  those  instances  listed  in 
9  161.43,  the  Master,  Pilot  or  person 
directing  the  movement  of  the  vessel 
must  report  to  the  VTC  whenever 

(a)  There  is  any  change  in  tow 
configiu'ation;  or 

(b)  There  is  a  tow  pushed  into  the 
bank  or  windbound. 

9161.824  Spaciai  opf  attona. 

(a)  Dredges  and  floating  plants  must 
report  the  following  to  the  VTC  prior  to 
commencing  operations: 

(1)  Location  and  description  of  the 
operation; 

(2)  Any  channel  restrictions; 

(3)  Configuration  of  pipeline; 

(4)  Notification  requirements  for 
approaching  vessels; 

(5)  Number  of  assist  tugs; 

(6)  Frequencies  guarded; 

(7)  Duration  of  the  operation;  and 

(8)  Operating  impairments. 

(b)  Vessels  conducting  lightering  or 
bunkering  operations  must  report  the 
following  information  to  the  VTC  prior 
to  commencing  operations: 

(1)  Location  and  description  of  the 
operation; 

(2)  Names  of  vessels  involved; 

(3)  Duration  of  operation; 

(4)  Frequencies  guarded;  and 

(5)  Number  of  assist  tugs. 

9161.825  Ferry  reports. 

(a)  Ferries  operating  In  the  VTSH/G 
Area  on  a  set  schedule  and  route,  both 
of  which  have  been  furnished  to  the 
VTC  need  not  make  the  following 
reports. 

(1)  Initial  report  (S  161.41): 

(2)  Underway  report  (S  161.42);  and 

(3)  Final  report  (S  161.45). 

(b)  Ferries  must  make  reports  to  the 
VTC  as  required  in  99  16142  and  161.45 
under  the  following  conditions,  or  when 
in  the  opinion  of  the  operator  it  is 
prudent  to  participate: 

(1)  Adverse  weather  conditions  exist; 

(2)  Conditions  exist  aboard  the  vessel 
which  may  adversely  affect  safe 
navigation;  or 

(3)  When  directed  by  the  VTC  due  to 
hazardous  conditions. 

9161J26    Reporting  points. 

(a)  All  vessels  in  the  VTSH/G  Area 
must  report  to  the  VTC  when  passing 
the  following  reporting  points: 

(1)  Galveston  Bay  Entrance  Channel 
Ughted  Buoy  "GB"; 

(2)  Galveston  Bay  EnU-ance  Charmel 
Lighted  Buoys  11  and  12; 

(3)  Bohvar  at  ICW  Mile  349; 

(4)  PeUcan  Cut  at  ICW  Mile  351; 

(5)  Coast  Guard  Base  at  the  entrance 
to  Galveston  Harbor; 
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(6)  Texas  City  Channel  Lighted  Buoy 
12; 

[7]  Houston  Ship  Channel  Lighted 
Buoys  25  and  26.  [For  tows  turning 
inbound  from  the  ICW  or  Texas  Qty 
Channel); 

(8)  Houston  Ship  Channel  Lighted 
Buoys  31  and  32.  (For  all  vessels  except 
tows  turning  inbound  from  the  ICW  or 
Texas  City  Channel); 

(9)  Red  Fish  Bar  Lights  1  and  2; 

(10)  Bayport  Ship  Channel  Lights  7 
and  8; 

(11)  Houston  Ship  Channel  Buoys  69 
and  70; 

(12)  Morgan's  Point  at  Houston  Ship. 
Channel  Light  91; 

(13)  Exxon-Baytown  at  Baytown  Light 
113: 

(14)  Lynchburg  at  the  ferry  crossing; 

(15)  Shell  Oil  at  Houston  Ship  Channel 
Light  142: 

(16)  Greens  Bayou  at  Houston  Ship 
Channel  Light  152; 

(17)  Hess  Turning  Basin  at  Houston 
Ship  Channel  Light  160; 

(18)  Arco  Turning  Basin; 

(19)  1-610  bridge;  and 

(20)  Houston  Turning  Basin. 

§161J27    VTS  Houston/Galveston  Area. 

The  VTSH/G  Area  includes  the 
following  major  waterways  and  portions 
of  connecting  waterways  within  the 
listed  precautionary  areas. 

(a)  Channels: 

(1)  Galveston  Bay  Entrance  Channel; 

(2)  Outer  Bar  Channel: 

(3)  Inner  Bar  Channel; 

(4)  Bolivar  Roads  Channel; 

(5)  Galveston  Channel; 

(6)  Gulf  ICW  and  Galveston-Freeport 
Cut-Off  from  Mile  346  to  Mile  352; 

(7)  Texas  City  Channel; 

(8)  Texas  City  Turning  Basin; 

(9)  Texas  City  Canal  Channel: 

(10)  Texas  City  Canal  Turning  Basin: 

(11)  Houston  Ship  Channel: 

(12)  Bayport  Channel; 

(13)  Bayport  Turning  Basin;  and 

(14)  Houston  Turning  Basin. 

(b)  Precautionary  Areas: 

(1)  Bolivar  Roads  Precautionary  Area. 
A  circular  area  of  4,000  yards  radius 
centered  at  29°20'54"  N  94''47'00"  W; 

(2)  Red  Fish  Bar  Precautionary  Area. 
A  circular  area  of  4,000  yards  radius 
centered  at  29°29'46"  N  94"'51'54"  W; 

(3)  Bayport  Channel  Precautionary 
Area.  A  circular  area  of  4.000  yards 
radius  centered  at  29'38'42"  N  94''57'12" 
W; 

(4)  Morgans  Point  Precautionary  Area. 
A  circular  area  of  2,000  yards  radius 
centered  at  29°41'00"  N  94°59'00"  W: 

(5)  Upper  San  Jacinto  Bay 
Precautionary  Area.  A  circular  area  of 
1,000  yards  radius  centered  at  29"42'20" 
N  gS'Ol'OS"  W; 


(6)  Baytown  Precautionary  Area.  A 
circular  area  of  1,000  yards  radius 
centered  at  29''43'34"  N  95°01'24"  W; 

(7)  Lynchburg  Precautionary  Area.  A 
circular  area  of  1.000  yards  radius 
centered  at  29'45'47"  N  95''04'48"  W; 

(8)  Carpenters  Bayou  Precautionary 
Area.  A  circular  area  of  1.000  yards 
radius  centered  at  29*'45'17"  N  95°05'36" 
W; 

(9)  Jacintoport  Precautionary  Area.  A 
circular  area  of  l.tXX)  yards  radius 
centered  at  29°44'B"  N  dS'Od'Ol"  W; 

(10)  Greens  Bayou  Precautionary 
Area.  A  circular  area  of  1,000  yards 
radius  centered  at  29''44'4r'  N  95'Vno" 
W; 

(11)  Hunting  Bayou  Precautionary 
Area.  A  circular  area  of  1,000  yards 
radius  centered  at  29°44'20"  N  95°12'06" 
W; 

(12)  Sims  Bayou  Precautionary  Area. 
A  circular  area  of  1,000  yards  radius 
centered  at  29'43'11"  N  9514'21"  W; 

(13)  Brady  Island  Precautionary  Area. 
A  circular  area  of  1,000  yards  radius 
centered  at  29'43'32"  N  95°16'21"  W;  and 

(14)  Buffalo  Bayou  Precautionary 
Area.  A  circular  area  of  1,000  yards 
radius  centered  at  29°44'59"  N  95iri9" 
W; 

9161.S28    VIS  HoMton/Qalveeton  U«er« 
Man«iaL 

To  obtain  copies  of  the  VTSH/G 
Users  Manual  free-of-charge,  write  to: 
Commanding  Of&oer,  U.S.  Coast  Guard 
Vessel  Traffic  Service  Houston/ 
Galveston,  P.O.  Box  545,  Galena  Park, 
TX  77547-0645. 

Vessel  Traffic  Service  Berwick  Bay 
(VTSBB) 

2161,841    Applicabmty. 

In  addition  to  the  vessels  listed  in 
S  161.11(b),  rules  concerning  the  use  of 
the  English  language  (S  161.31).  reports 
(§  16140).  and  initial  reports  (5  161.41), 
also  apply  to  the  operation  of: 

(a)  Recreational  vessels  greater  than  5 
net  tons,  but  less  than  300  gross  tons 
intending  to  transit  under  the  lift  span  of 
the  Southern  Pacific  Railroad  (SPRR) 
bridge;  and 

(b)  Commercial  vessels  not  subject  to 
the  Vessel  Bridge-to-Bridge 
Radiotelephone  Regulations  in  part  26  of 
this  chapter. 

$161,842    Deftnitlom. 

As  used  in  SS  161.841  through  161.855: 
Available  horsepower  means  all 
operational  propulsion  equipment  based 
on  the  manufacturers'  maximum  rated 
continuoiiB  brake  horsepower  for  all 
vessels  engaged  in  a  single  towing 
operation. 

SPRR  Bridge  means  the  Southern 
Pacific  Railroad  Bridge  across  Berwick 


Bay  between  the  cities  of  Berwick  and 
Morgan  City,  Louisiana. 

Tandem  means  towed  vessels,  barges 
or  other  objects  arranged  in  an  end-to- 
end  single  file  configuration. 

S 161J43    Designated  frequency. 

(a)  The  primary  frequency  for 
communicating  with  the  VTC  is  156.55 
MHz  (channel  11). 

(b)  The  VTC  also  monitors  channel  13. 
In  the  event  of  communications  failure 
on  channel  11.  VTS  communications 
must  be  on  156.65  MHz  (channel  13). 

(c)  The  voice  call  for  VTSBB  is 
"BERWICK  TRAFHC." 

S  181:844    Radiotelephone  equipment 
failure. 

In  addition  to  the  requirements  set 
forth  in  {  161.30(2)(c)  and  (d).  whenever 
a  vessel's  radiotelephone  equipment 
fails,  permission  to  proceed  must  first  be 
obtained  from  the  VTC  if  the  vessel 
intends  to: 

(a)  Transit  the  lift  span  of  the  SPRR 
bridge:  or 

(b)  Transit  any  portion  of  the  ICW 
between  Mile  100  West  of  Harvey  Lock 
(WHL)  and  Mile  102  (WHL). 

{161.845    Means  of  refortinB. 

Vessels  not  subject  to  the  Vessel 
Bridge-to-Bridge  Radiotelephone 
Regulations  in  part  26  of  this  chapter 
may  make  initial  reports  under  §  161.41 
and  deviation  reports  under  (  161.17(b) 
and  (c)  by  radiotelephone,  telephone 
(504)  385-2462.  or  other  reasonable 
means. 

S  161.846    Initial  report 

In  addition  to  the  requirements  listed 
in  S  161.41.  the  Master,  Pilot  or  person 
directing  the  movement  of  a  vessel 
engaged  in  towing  shall  report  to  the 
VTC: 

(a)  The  available  horsepower; 

(b)  The  overall  length  of  the  vessels 
involved:  and 

(c)  Any  cargo  of  particular  hazard  that 
is  on  board  the  vessel  or  any  vessel 
being  towed  or  if  empty,  the  last  cargoes 
carried. 

S  161.847    Follow-up  report 

In  addition  to  the  requirements  listed 
in  S  161.43,  if  towing  is  involved  the 
Master,  Pilot,  or  person  directing  the 
movement  of  the  vessel  shall  report  to 
the  VTC: 

(a)  Any  revision  to  the  available 
horsepower;  and 

(b)  Any  change  to  the  overall  length 
information  given  in  the  initial  report. 


S  161.848    Reporting  points. 

All  vessels  in  the  VTSBB  / 
report  to  the  VTC  when  pass 
following  reporting  points: 


Name 

Geograph 

Loofl  Island 

Soutfiem  tip  ( 
Miw  5  ICW 

Port  Allen  (M 

Route. 

Stouts  Pu) 

•*••"•"••• 

Mile    115    Ate 

Route. 

Bayou  Teem  _ 

One  mile  abov 

on  Lower  A 

(Bayou  Tech< 

Berwick  Lo* 

1 

Near    Berwick 

Lower     Atcl 

1 

(Report  only 

lock). 

Conrad's  Point 

Mile  1.5  ICW  K 

Route. 

20  Grand  Poirt 

me  S5.5  ICW 

Lock  (WHL). 

Shaffer  Junction 

Mile  94.5  ICW(\ 

with  Bayou  S 

Bayou  Shattar _.. 

On   Bayou  Sh 

south  of  June 

Boeuf. 

Bayou  Boewf  Lock .. 

Mlle93^ICW(W1 

Overtiead  Cable 

Mile    119    Ate 

Route;  Mile  9 

Floodway  Gas 

Processing  Plant 

Mile  99  ICW(W 

Atcha(alay&Rlwer.„. 

Mile    1^    Ate 

Route. 

Little  Wax  Bayou 

Mile  102  ICW(V 

II 

161.848    HIghwater  towing  Ha 

The  high  water  towing  lim 
§§  161.850  through  161.854  a| 
operation  of  vessels  with  tov 
to  pass  under  the  lift  span  of 
bridge  or  through  the  naviga 
openings  of  either  the  U.S.  9( 
bridge  or  the  LA  Route  187  b 
to  the  north  of  the  SPRR  brid 
those  limitations  are  in  effec 

§  161.8S0    Precautionary  notic 

(a)  Whenever  the  Morgan 
Gauge  reads  2.5  feet  above  r 
level  and  COTP  Morgan  Crtj 
that  the  water  level  will  rise 
feet  above  mean  sea  level,  tl 
issue  precautionary  notices  t 
water  towing  limitation  may 
into  effect 

(b)  Precautionary  notices  i 

(1)  Announced  during  Coa 
Marine  Information  Broadca 

(2)  Published  in  Coast  Gua 
Notices  to  Mariners: 

(3)  Announced  by  the  VTC 
response  to  initial  reports;  ai 

(4)  Available  by  calling  thi 
(504)  385-2462  or  on  the  freqi 
designated  in  S  iei.tt43. 

(c)  Precautionary  notices  a 
throughout  the  period  during 
conditions  in  patagiapli  (ai  c 
section  exist 
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I  yards  radius 
N  95°01'24"  W; 
autionary  Area.  A 
yards  radius 
N  95°04'48"  W; 
ou  Precautionary 
I  of  1,000  yards 
°45'17"  N  95°05'38" 

:autionary  Area.  A 
yards  radius 
^  95*06'01"  W; 
Precautionary 
1  of  1,000  yards 
°44'4r'  N  95'vno" 

1  Precautionary 
of  1,000  yards 
°44'20"  N  95°12'06" 

ecautionary  Area. 
00  yards  radius 
N  9614'21"  W; 
tecautionary  Area. 
00  yards  radius 
N  95°16'21"  W;  and 
Precautionary 
of  1,000  yards 
°44'59"  N  95iri9" 


>n/Qatwton  Uaers 

"theVTSH/G 
-charge,  write  to: 
,  U.S.  Coast  Guard 
e  Houston/ 
>45,  Galena  Park, 

B  Berwick  Bay 


essels  listed  in 
Iteming  the  use  of 
(5  161.31),  reports 
reports  (5  161.41), 
ration  of: 

ssels  greater  than  5 
1  300  gross  tons 
ider  the  lift  span  of 
laiht)ad  (SPRR) 

sels  not  subject  to 

3  ridge 

lations  in  part  26  of 


41  through  161.855: 
i'er  means  all 
n  equipment  based 
'  maximum  rated 
lepower  for  all 
lingle  towing 

3  the  Southern 
|e  across  Berwick 


Bay  between  the  cities  of  Berwick  and 
Morgan  City,  Louisiana. 

Tandem  means  towed  vessels,  barges 
or  other  objects  arranged  in  an  end-to- 
end  single  file  configuration. 

S 161J43    Designated  frequency. 

(a)  The  primary  frequency  for 
conununicating  with  the  VTC  is  156.55 
MHz  (channel  11). 

(b)  The  VTC  also  monitors  channel  13. 
In  the  event  of  communications  failure 
on  channel  11,  VTS  communications 
must  be  on  156.65  MHz  (channel  13). 

(c)  The  voice  call  for  VTSBB  is 
"BERWICK  TRAFHC." 


S  161.844 
faiture. 


Radiotelephone  equipment 


In  addition  to  the  requirements  set 
forth  in  {  161.30(2)(c)  and  (d),  whenever 
a  vessel's  radiotelephone  equipment 
fails,  permission  to  proceed  must  first  be 
obtained  from  the  VTC  if  the  vessel 
intends  to: 

(a)  Transit  the  lift  span  of  the  SPRR 
bridge:  or 

(b)  Transit  any  portion  ol  the  ICW 
between  Mile  100  West  of  Harvey  Lock 
(WHL)  and  Mile  102  (WHL). 

§161.845    Means  of  reporting. 

Vessels  not  subject  to  the  Vessel 
Bridge-to-Bridge  Radiotelephone 
Regulations  in  part  26  of  this  chapter 
may  make  initial  reports  under  §  161.41 
and  deviation  reports  under  (  161.17(b) 
and  (c)  by  radiotelephone,  telephone 
(504)  385-2462,  or  other  reasonable 
means. 

S  161.846    Initial  report 

In  addition  to  the  requirements  listed 
in  S  161.41,  the  Master,  Pilot  or  person 
directing  the  movement  of  a  vessel 
engaged  in  towing  shall  report  to  the 
VTC: 

(a)  The  available  horsepower; 

(b)  The  overall  length  of  the  vessels 
involved;  and 

(c)  Any  cargo  of  particular  hazard  that 
is  on  board  the  vessel  or  any  vessel 
being  towed  or  if  empty,  the  last  cargoes 
carried. 

S  161.847    Follow-up  report 

In  addition  to  the  requirements  listed 
in  S  161.43,  if  towing  is  involved  the 
Master,  Pilot,  or  person  directing  the 
movement  of  the  vessel  shall  report  to 
the  VTC: 

(a)  Any  revision  to  the  available 
horsepower  and 

(b)  Any  change  to  the  overall  length 
information  given  in  the  initial  report. 


S  161.848    Reporting  points. 

All  vessels  in  the  VTSBB  Area  must 
report  to  the  VTC  when  passing  the 
following  reporting  points: 


Long  Island.. 


Stouts  Pas4.f. 
Bayou  Teche . 


Berwick 


1 


Conrad's  Point 

20  Grand  Point.... 
Shaffer  Junction .. 
Bayou  Shaffsr 


Bayou  Boevf  Lock . 
Overt>ead  Cable.... 


Fk>odway  Gas 
Processing  Plant... 
Atcha<alay&Rluer.. 

Little  Wax  Bayou... 


Geographiclocation 


Souttiem  tip  of  Long   Island; 

Mite  5  ICW  Morgan  Qty  to 

Port  Allen  (MC/PA)  AltamatB 

Route. 
Mile    115    Atchalaiaya    River 

Route. 
One  mile  above  Bervwck  Lock 

on  LovMT  Atctiafalaya  River 

(Bayou  Teche). 
Near    Berwick    Bay    on    tfie 

Lower     Atchafalaya      River 

(Report  only  If  transiting  ttie 

lock). 
Mile  1.5  ICW  MC/PA  Alternate 

Route. 
Mfle  SS.5  ICW  West  of  Harvey 

Lock  (WHL). 
Mile  94.5  ICW(WHL)  at  iunctk)n 

with  Bayou  Shaffer. 
On   Bayou   Shaffbr,   one  mile 

south  of  junction  with  Bayou 

Boeuf. 
MHe  93  ICWfWHL), 
Mile    119    Atchafalaya    River 

Route;  Mile  96  ICW(WHL). 


Mile  99  ICW(WHL). 
Mile    ^a    Atchafalaya 

Route 
Mile  102  ICW(WHL). 


River 


II 
161.B4a    High  water  towing  Hmitations. 

The  high  water  towing  limitations  ia 
§§  161.850  through  161.854  apply  to  the 
operation  of  vessels  with  tows  intending 
to  pass  under  the  lift  span  of  the  SPRR 
bridge  or  through  the  navigational 
openings  of  either  the  U.S.  90  highway 
bridge  or  the  LA  Route  187  bridge,  both 
to  the  north  of  the  SPRR  bridge,  when 
those  limitations  are  in  effect. 

§  161.850    Precautionary  noticas. 

(a)  Whenever  the  Morgan  City  River 
Gauge  reads  2.5  feet  above  mean  sea 
level  and  COTP  Morgan  City  anticipates 
that  the  water  level  will  rise  to  3  or  more 
feet  above  mean  sea  level,  the  VTC  will 
issue  precautionary  notices  that  the  high 
water  towing  limitation  may  soon  go 
Into  effect 

(b)  Precautionary  notices  are: 

(1)  Announced  during  Coast  Guard 
Marine  Information  Broadcasts; 

(2)  Published  in  Coast  Guard  Local 
Notices  to  Mariners; 

(3)  Announced  by  the  VTC  in 
response  to  initial  reports;  and 

(4)  Available  by  calling  the  VTC  at 
(504)  385-2462  or  on  the  frequency 
designated  in  S  iei.M43. 

(c)  Precautionary  notices  are  given 
throughout  the  period  during  which  the 
conditions  in  paragraph  (a^  of  this 
section  exist 


(d)  During  the  period  when  the  water 
level  falls  below  3  feet  above  mean  sea 
level  on  the  Morgan  City  Rivei  Gauge 
but  remains  at  or  above  2.5  feet 
precautionary  notices  are  issued  only  if 
the  COTP  anticipates  that  the  decrease 
in  the  level  below  3  feet  is  only 
temporary. 

§  16 1 .851    Visual  disptayt  wtten  Hnritations 
are  In  effoct 

(a)  The  high  water  towing  limitations 
are  in  effect  when  two  vertically 
arranged  red  balls  by  day  and  two 
horizontally  arranged  flashing  white 
lights  by  night  are  displayed  on  top  of 
the  SPRR  Bridge. 

(b)  The  VTC  posts  the  visual  displays 
under  paragraph  (a)  of  this  section  when 
the  Morgan  Qty  River  Gauge  reads  3  or 
more  feet  above  mean  sea  leveL 

(c)  The  VTC  discontinoes  the  visual 
displays  under  paragraph  (a)  of  this 
section  when  the  Morgan  City  River 
Gauge  reads  less  than  3  feet  above 
mean  sea  level. 

{161.852    Notievof  wtwn  HnritiUuiw  are  In 
•ffoct 

(a)  In  addition  to  the  visual  dIspTays 
provided  in  {  161.851,  notice  of  when 
limitations  are  in  effect  is; 

(1)  Announced  during  Coast  Guard 
Marine  Information  Broadcasts; 

(2)  Published  in  Coast  Guard  Local 
Notices  to  Mariners; 

(3)  Armoxmced  by  the  VTC  in 
response  to  initial  reports;  and 

(4)  Available  by  calling  the  VTC  at 
(504)  385-2462  or  on  the  frequency 
designated  in  S  161.843. 

(b)  The  notices  given  under  paragraph 
(a)  of  this  section  are  given  throughout 
the  period  when  the  limitations  are  in 
effect. 

S  K14ra3    Operational  Hmitatioim. 

(a)  Towing  on  a  hawser  in  either 
direction  is  prohibited,  with  the 
exception  of  one  self-propelled  vessel 
towing  one  other  vessel  upbound. 

(b)  Barges  and  towing  vessels  must  be 
arranged  in  tandem,  wkh  the  exception 
of  one  vessel  towing  one  other  vessel 
alongside. 

(c)  A  towing  vessel  or  vessels  and  tow 
must  not  exceed  an  overall  length  of 
1,180  feet 

(d)  Tows  with  a  box  end  in  the  lead 
must  not  exceed  two  barges  in  length. 

Note:  The  variation  in  the  draft  and  the 
beam  of  the  barges  in  a  multi-barge  tow 
should  be  minimized  in  order  to  avoid 
unnecessary  strain  on  coupling  wires. 

{161.854    Horsepower  limitations. 

(a)  All  tows  carrying  cargoes  of 
particular  hazard  as  outlined  in  9  126.1(T 
of  this  chapter  must  have  availablie 


horsepower  of  at  least  600  or  three  times 
the  length  of  tow.  whichever  is  greater. 

(b)  All  other  tows  must  have  available 
horsepower  of  at  least  the  following; 


Direction  of  transit 


Upbound 

Downtound.. 

Upbound.... 
Downbound.. 


Available  horsepower— daytime 
Iranart 


400  or  3  Smes 
300 


of  low 
whichMwis 


•00  or  3  times  fanglh  ol  low 
minus  2(X7  feet)  wtilchefvr  Is 
greater. 

Available  horsepower— 


,600  or  3  llraes  Qwigm  of  low 
minus  200  feet)  whichever  Is 


600  or  3  times  length  of  tow 
whicfwver  is  greater. 


Note:  "Daytime"  is  sunrise  to  sunset; 
"Nighttime"  is  sunset  to  suoriM. 

(c)  A  5%  variance  from  the  available 
horsepower  required  under  paragraphs 
(a)  and  (b)  of  this  section  is  pmaittcd. 

(d)  Tows  with  3,000  or  more  available 
horsepower  need  not  comply  with 
paragraphs  (a)  and  (b)  of  this  sectioo. 

$161865    VTS  Berwick  Bay  Acwk 

The  VTSBB  Ares  consists  of  the 
following  segments  of  waterways: 

(a)  The  ICW  Morgan  Oty  to  Port 
Allen  Alternate  Route  from  Mile  0  to 
Mile  5; 

(b)  The  ICW  from  Mile  93  West  erf 
Harvey  Lock  (WHL)  to  MUe  102  WJfl^ 

(c)  The  Atchafalaya  River  Route  from 
Mile  113  to  Mile  122; 

(d)  From  Bayou  Boeuf  (ICW  Mile  94.5 
WHL)  south  one  statute  mile  along 
Bayou  Shaffer;  and 

(e)  From  Berwick  Lock  northwest  ooe 
statute  mile  along  the  Lower 
Atchafalaya  River. 

9161J66    VTS  Berwick  Bay  UMTS  yamiA 
To  obtain  copies  of  the  VTS  Berwitdi 
Bay  Users  Manual  free-of-charge,  write 
to:  Commanding  Officer,  U.S.  Coast 
Goard  Marine  Safety  Office  Morgan 
City,  800  David  Dr.,  Room  255,  Mor^gan 
City,  LA  7038O-0800  or  call  (504)  385- 
2936. 

Vessel  TrafRc  Service  St  Marys  River 
(VTSSMR) 

S  161.901    Appncat>lllty. 

The  rules  in  subpart  A  of  tfus  part  and 
SS  161.901  through  161.923  also  apply  to 
all  vessels  over  20  meters  (66  feet]  in 
length,  except  fishing  vessels  uadec  300 
gross  tons. 


9  161.9M 

(a)  The  primary  frequency  for 
communicating  with  the  VTC  is  156.600 
MHz  (chaimet  12). 
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(b)  The  Master,  Pilot,  or  person 
directing  the  movement  of  a  vessel  in 
the  VTS  Area  must  continuously 
monitor  channel  12  and  channel  13 
(156.85  MHzl. 

§  161.903    Ve«Ml  movement  reporting. 

When  making  reports  or 
communicating  with  the  VTC, 
participating  vessels  should  address  the 
center  as  "Soo  Control." 

§  161.904    Reporting  points. 

All  vessels  in  the  VTSSMR  Area  must 
report  to  the  VTC  when  passing  the 
following  reporting  points: 


Down- 
txxjnd 
vessels 

Reporting  points 

Upbound 
vessels 

Report 

Report 

lie    ParisJenne    Light    Gros 

Cap  Reefs  Light. 
Roond  Island  Light  32 

Report 
Report. 

Report 

Report 

Report 

Refxxt 

Pointe  Louise 

Clear  of  kx* 

Mission  PoirA...    ™    _„ 

Six  mile  Point 

Report. 
Report 
Report. 
Report 

Report 

Ninefnile  Point 

Report 

Report 

Report 

Report 

West  Neebtsh  Channel  Light 

29. 

Munuscong  Lake  Junction 

Lighted  Buoy  Oe  Tour  Reef 

Light 

Report 
Report 

§  1 6 1 .905    Seasonal  or  temporary 
reporting  points. 

(a)  The  following  locations  are 
reporting  points  during  the  winter 
navigation  season: 


Down- 

bOUTKl 

vessels 


Report. 
Report. 
Reixyt. 
Report. 
Refxxt. 
Report. 
Rejxirt. 
Report., 
Report. 
Report. 
Report. 

Report. 
Report. 
Report. 


Reporting  points 


Me  Parisienne  Light 

Gros  Cap  Reefs  Light  .^. 

Birch  Point 

Boish  Point 

Dear  of  locks...., ,. 

Mission  Pomt 

S«  Mil9  Point 

Nine  Mile  Point 

Stfibling  Point 

Johnson's  Point 

Munuscong    Lake    Junctkjn 
Lighted  Bell  Buoy. 

Pt  Aux  Frenes 

Lime  Island , 

De  Tou  Reel  Light 


UptNMjnd 
vessels 


Report 
Report 
Report 
Heixxt. 
Rejxirt 
Rejjort 
Rejxxt 
Rejxrt 
Report 
Report 
Report 

Report. 
Report 
Reixxt 


Note:  Effective  dates  for  these  reporting 
points  will  be  published  in  Local  Notice  to 
Mariners  and  will  be  available  from  the  VTC. 

(b)  COTP  Sault  Ste.  Marie  may 
publish  additional  reporting  points  as 
temporary  conditions  require.  These 
temporary  reporting  points  with  their 
effective  dates  are  published  by 
Broadcast  Notices  to  Mariners  and  are 
available  from  the  VTC 


§  1 6 1 .906    Transit  of  Canadian  waters. 

Vessels  which  have  already  reported 
to  the  VTC  need  not  make  a  final  report 
or  an  initial  report  when  departing  or 
reentering  the  VTS  Area  for  a  brief 
transit  of  Canadian  waters 

§  161.907    Ferry  reports 

The  Master.  Pilot,  or  person  directing 
the  movement  of  any  ferry  vessel 
operating  in  the  VTS  Area  which  is 
operating  in  accordance  with  a  routn 
and  schedule  which  has  been  provided 
to  the  VTC.  need  not  comply  with  initial 
and  final  reporting  rules. 

§  161.908    Orie-way  traffic— normal 
conditions. 

Under  normal  conditions,  two-way 
traffic  is  permitted  in  all  channels 
except  the  following: 

(a)  West  Neebish  Channel  from  Buoy 
53  to  Buoy  I  may  be  used  only  by  vessels 
proceeding  in  a  downbound  direction; 

(b)  Middle  Neebish  Channel  from 
Buoy  2  to  Buoy  76  may  be  used  only  by 
vessels  proceeding  in  an  upbound 
direction; 

(c)  Pipe  Island  Course  from  Sweets 
Point  to  Watson  Reefs  Light  may  be 
used  only  by  vessels  proceeding  in  a 
downbound  direction;  and 

(d)  Pipe  Island  Passage  to  the  east  of 
Pipe  Island  Shoal  and  North  of  Pipe 
Island  Twins  from  Watson  Reefs  Light 
to  Sweets  Point  may  be  used  only  by 
vessels  proceeding  in  an  upbound 
direction. 

§  1 6 1 .909    Meeting  or  overtaking  in 
channels. 

(a)  No  vessel  100  meters  (350  feet)  or 
greater  in  length  may  overtake  or 
approach  within  one-quarter  statute 
mile  (0.2  nautical  mile)  a  vessel 
proceeding  in  the  same  direction  when 
in  the  following  channels: 

(1)  West  Neebish  Channel  between 
Nine  Mile  Point  and  Munuscong  Lake 
Junction  Lighted  Bel!  Buoy; 

(2)  Middle  Neebish  Channel  between 
Munuscong  Lake  Junction  Lighted  Bell 
Buoy  and  Ninemile  Point;  or 

(3)  Little  Rapids  Cut  from  Six  Mile 
Point  to  Buoy  102. 

(b)  In  addition  to  paragraph  (a)  of  this 
section,  when  two-way  traffic  is 
permitted  in  Middle  Neebish  Channel  no 
vessel  100  meters  (350  feet)  or  greater  in 
length  may  meet  or  overtake  another 
vessel  in  the  vicinity  of: 

(1)  Johnson  Point  from  Buoy  18  to 
Buoy  22; 

(2)  Mirre  Point  from  Buoy  26  to  Buoy 
28;  or 

(3)  Stribling  Point  from  Buoy  39  to 
Buoy  43. 

(c)  This  section  does  not  apply  when 
navigating  through  ice  fields. 


§  161.910    Winter  navigation. 

(a)  During  the  winter  navigation 
season,  West  Neebish  Channel  (from 
Buoy  53  to  Buoy  1)  and  Pipe  Island 
Passage  to  the  east  of  Pipe  Island  Shoal 
and  north  of  Pipe  Island  Twins  (from 
Watson  Reef  Light  to  Sweets  Point)  are 
normally  closed  to  traffic.  The  COTP 
closes  or  opens  these  channels  as  ice 
conditions  require  after  giving  due 
consideration  to  the  protection  of  the 
marine  environment,  waterway 
improvements,  aids  to  navigation,  the 
need  for  cross  channel  traffic  (e.g..  ferry 
vessels),  the  availability  of  icebreakers, 
and  the  safety  of  the  island  residents 
who,  in  the  course  of  their  daily 
business,  must  use  naturally  formed  ice 
bridges  for  transportation  to  and  from 
the  mainland.  Under  normal  seasonal 
conditions,  only  one  closing  each  winter 
and  one  opening  each  spring  are 
anticipated.  Prior  to  closing  or  opening 
these  channels,  the  COTP  will  give 
interested  parties,  including  both 
shipping  interests  and  island  residents, 
not  less  than  72  hours'  notice. 

(b)  When  West  Neebish  Channel  is 
closed.  Middle  Neebish  Chaiuiel  (from 
Buoy  2  to  Buoy  76)  will  either  be  opened 
to  two-way  traffic  or  open  to  one-way 
traffic  in  alternate  directions.  When 
two-way  traffic  is  authorized  in  Middle 
Neebish  Channel,  all  upbound  vessels 
must  use  the  easterly  60  meters  (197 
feet)  of  the  channel  and  all  downbound 
vessels  must  use  the  westerly  91  meters 
(295  feet)  of  the  channel.  When  two-way 
traffic  is  authorized  in  Middle  Neebish 
Channel,  upbound  vessels  drawing  more 
than  20  feet  must  not  proceed  past  Buoy 
2  unless  specifically  authorized  by  the 
VTC.  When  one-way  traffic  in  alternate 
directions  is  authorized  in  Middle 
Neebish  Channel,  all  vessels  must  use 
the  westerly  91  meters  (295  feet)  of  the 
channel. 

(c)  When  Pipe  Island  Passage  is 
closed.  Pipe  Island  Course  is  open  to 
two-way  traffic. 

§  161.911    Andiorages— general. 

Vessels  must  not  be  anchored  so  as  to 
swing  into  the  channel  limits  or  across 
charted  steering  courses. 

S  1 6 1 .9 1 2    Emergency  anchoring. 

In  an  emergency,  vessels  may  anchor 
in  a  dredged  channel.  Vessels  must 
anchor  as  near  the  edge  of  the  channel 
as  possible  and  must  get  underway  as 
soon  as  the  emergency  ceases,  unless 
otherwise  directed.  The  VTC  must  be 
advised  of  any  emergency  as  soon  as 
possible. 


§161.913    Unauthorized  anch 

No  vessel  may  anchor  at  i 
the  area  southward  of  the  Pi 
Pins  range  between  Brush  P 
waterworks  intake  crib  off  I 
within  one-quarter  mile  (0.2 
miles)  of  the  intake  crib  in  a 

§  1 6 1 .9 1 4  Anchoring  of  dredj 
construction  or  wrrecking  plan 
channels. 

Dredging,  construction,  oi 
plants  may  be  permitted  to  i 
moor  in  the  channel  under  s 
conditions  as  the  COTP  dee 
appropriate  to  protect  the  st 
navigation. 

S  161.915  Shifttng  anchorag« 
direction  of  the  VTC. 

The  VTC  may  direct  any  i 
vessel  to  shift  anchorage  wl 
deemed  necessary  for  the  si 
vessels,  the  safe  or  expediti 
of  shipping,  or  the  preserval 
effective  operation  of  Govei 
installations. 

S  161.916  Order  of  departur* 
anchorage. 

Vessels  collected  in  any  ( 
VTS  Area  by  reason  of  tem] 
closure  of  a  channel  or  an  ii 
to  navigation  must  get  unde 
depart  in  the  order  in  which 
arrived,  unless  otherwise  di 
VTC.  The  VTC  may  advanc 
in  the  order  of  departure  to 
movement  of  mails,  passen; 
of  a  perishable  nature,  to  fa 
passage  of  vessels  through  < 
by  reason  of  special  circum: 
facilitate  passage  through  tl 
Falls  Canal. 

S  161.917    Maximum  speed  Ih 

The  following  speed  limit 
speed  over  the  ground: 


Speed  limit  between 


De  Tour  Raef  Light  and 
Sweets  Point  Light 

Round  Island  Light  and  Point 
Aux  Frenes  Ligtit  21 

Munuscong  Lake  Ughtad 
Buoy  8  and  Everens  Point.... 

Everens  Point  and  Reed  Point 

Reed  Point  and  Lake  Nicolat 
Lighted  Buoy  62 

Lake  Nicolet  Lighted  Buoy  62 
and  Lake  Nicoiet  Light  80 .... 

Lake  Nicolet  Light  80  and 
Winter  Point  (West  Neebish 
ChanneO 

Lake  Neotet  Light  80  and  Six 
Mile  Point  Range  Rear 
Light „ 

Six   MM*  RoM  Range 
light  and  lower  Hmtt  of 
St  Marys  Falls  Canal:.... 


Mil 


JMI 
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§  1 6 1 .9 1 0    Winter  navigation. 

(a)  During  the  winter  navigation 
season.  West  Neebish  Channel  (from 
Buoy  53  to  Buoy  1)  and  Pipe  Island 
Passage  to  the  east  of  Pipe  Island  Shoal 
and  north  of  Pipe  Island  Twins  (from 
Watson  Reef  Light  to  Sweets  Point)  are 
normally  closed  to  traffic.  The  COTP 
closes  or  opens  these  channels  as  ice 
conditions  require  after  giving  due 
consideration  to  the  protection  of  the 
marine  environment,  waterway 
improvements,  aids  to  navigation,  the 
need  for  cross  channel  traffic  (e.g.,  ferry 
vessels),  the  availability  of  icebreakers, 
and  the  safety  of  the  island  residents 
who,  in  the  course  of  their  daily 
business,  must  use  naturally  formed  ice 
bridges  for  transportation  to  and  from 
the  mainland.  Under  normal  seasonal 
conditions,  only  one  closing  each  winter 
and  one  opening  each  spring  are 
anticipated.  Prior  to  closing  or  opening 
these  channels,  the  COTP  will  give 
interested  parties,  including  both 
shipping  interests  and  island  residents, 
not  less  than  72  hours'  notice. 

(b)  When  West  Neebish  Channel  is 
closed.  Middle  Neebish  Channel  (from 
Buoy  2  to  Buoy  76)  will  either  be  opened 
to  two-way  traffic  or  open  to  one-way 
traffic  in  alternate  directions.  When 
two-way  traffic  is  authorized  in  Middle 
Neebish  Channel,  all  upbound  vessels 
must  use  the  easterly  60  meters  (197 
feet)  of  the  charmel  and  all  downbound 
vessels  must  use  the  westerly  91  meters 
(295  feet)  of  the  channel.  When  two-way 
traffic  is  authorized  in  Middle  Neebish 
Channel,  upbound  vessels  drawing  more 
than  20  feet  must  not  proceed  past  Buoy 
2  unless  specifically  authorized  by  the 
VTC.  When  one-way  traffic  in  alternate 
directions  is  authorized  in  Middle 
Neebish  Channel,  all  vessels  must  use 
the  westerly  91  meters  (295  feet)  of  the 
channel. 

(c)  When  Pipe  Island  Passage  is 
closed.  Pipe  Island  Course  is  open  to 
two-way  traffic. 

§  161.911    Ancboragea— general. 

Vessels  must  not  be  anchored  so  as  to 
swing  into  the  charmel  limits  or  across 
charted  steering  courses. 

S  1 6 1 .9 1 2    Emergency  anchoring. 

In  an  emergency,  vessels  may  anchor 
in  a  dredged  channel.  Vessels  must 
anchor  as  near  the  edge  of  the  channel 
as  possible  and  must  get  underway  as 
soon  as  the  emergency  ceases,  unless 
otherwise  directed.  The  VTC  must  be 
advised  of  any  emergency  as  soon  as 
possible. 


i  161.913    Unauthorized  anchorage. 

No  vessel  may  anchor  at  any  time  in 
the  area  southward  of  the  Point  Aux 
Pins  range  between  Brush  Point  and  the 
waterworks  intake  crib  off  Big  Point  or 
within  one-quarter  mile  (0.2  nautical 
miles)  of  the  intake  crib  in  any  direction. 

9  161.914  Anchoring  of  dredging, 
construction  or  wrrecfcing  planta  In 
channels. 

Dredging,  construction,  or  wrecking 
plants  may  be  permitted  to  anchor  or 
moor  in  the  chaimel  under  such 
conditions  as  the  COTP  deems 
appropriate  to  protect  the  safety  of 
navigation. 

S  161.915    Shifting  anchorage  under 
direction  of  the  VTC. 

The  VTC  may  direct  any  anchored 
vessel  to  shift  anchorage  whenever 
deemed  necessary  for  the  safety  of 
vessels,  the  safe  or  expeditious  passage 
of  shipping,  or  the  preservation  or 
effective  operation  of  Government 
installations. 

§  161.916    Order  of  departure  from 
anchorage. 

Vessels  collected  in  any  part  of  the 
VTS  Area  by  reason  of  temporary 
closure  of  a  channel  or  an  impediment 
to  navigation  must  get  underway  and 
depart  in  the  order  in  which  they 
arrived,  unless  otherwise  directed  by  the 
VTC.  The  VTC  may  advance  any  vessel 
in  the  order  of  departure  to  expedite  the 
movement  of  mails,  passengers,  or  cargo 
of  a  perishable  nature,  to  facilitate  the 
passage  of  vessels  through  any  channel 
by  reason  of  special  circumstance,  or  to 
facilitate  passage  through  the  St.  Marys 
Falls  Canal. 

{161.917    Maximum  speed  limits. 

The  following  speed  limits  indicate 
speed  over  the  ground: 


Speed  limit  between 


Oe  Tour  Reef  Utfm  and 
Sweets  Point  Light 

Round  Island  Light  and  Point 
Aux  Freoe«  Ligtit  21 

Munuscong  Lake  Lighted 
Buoy  8  and  Everens  Point.... 

Everens  Potnt  and  Reed  Point 

Reed  Point  and  Latte  Nicolet 
Lighted  Buoy  62 

Lake  Nicolet  Lighted  Buoy  62 
and  Lake  Nicolet  Light  80 .... 

Lake  Nicolet  Light  SO  and 
Winter  Point  (West  Neebish 
Channel) 

Lake  Nicotel  Light  80  and  Six 
Mile  Point  Range  Rear 
Light _ 

Six  Mile  Point  Rang*  Rear 
light  and  lower  limit  of  ttie 
St  Maiys  Fails  Canal: 


Speed  limit 


Miles/hr 


14 

14 

12 
9 

10 

12 

10 

10 


Kta 


12.2 

12.2 

10.4 
7.8 

8.7 

10.4 

8.7 

8.7 


Speed  limit  between 

Speed  hmit 

Miles/hr 

Kts 

Upbound 

8 

10 

12 

7 

Down  bound 

8.7 

Upper  Hmit  of  the  St  Marya 
Falls  Canal  and  Point  Aux 
Pins  Main  Light 

10.4 

§  161.918    Temporary  speed  limits. 

The  Commander,  Ninth  Coast  Guard 
District,  may  establish  temporary  speed 
limit  regulations  in  the  VTS  Area, 
including  amendments  to  the  speed 
limits  estabUshed  above.  The  temporary 
speed  limits  established  by  the 
Commander,  Ninth  Coast  Guard  District, 
are  published  in  the  Federal  Register 
and  in  Local  Notices  to  Mariners. 

§  161.919    Minimum  speed  limit  through 
dredged  channels. 

No  vessel  may  make  regular  passage 
through  any  dredged  charmel  at  a  speed 
of  less  than  5  statute  miles  per  hour  (4.3 
knots)  over  the  ground.  Any  vessel 
which  can  not  maintain  this  speed  must 
not  enter  any  of  the  channels  until 
permission  has  been  granted  by  the 
VTC. 

S  161.920    Rules  for  totirlng  vessels. 

(a)  Towing  vessels  may  not  drop  their 
tows  or  otherwise  leave  them 
unattended  south  of  Gros  Cap  Reef 
Light. 

(b)  Towing  vessels  engaged  in 
shortening  or  lengthening  tows,  dropping 
or  making  up  tows,  transferring  stores  or 
cargo  boats  alongside,  or  waiting  must 
stand  clear  and  allow  unobstructed 
passage  to  other  vessels. 

(c)  Vessels  of  less  than  61  meters  (200 
feet)  in  length  may  not  be  towed  with 
more  than  76  meters  (250  feet)  of  tow 
line.  Vessels  of  61  meters  (200  feet)  or 
more  may  not  be  towed  with  a  tow  line 
longer  than  the  length  of  the  vessel  plus 
15  meters  (50  feet). 

S  161.921    CItannel  closure  and  apeclal 


Should  chaimel  obstructions  or  other 
conditions  of  unusual  hazard  so  require, 
the  COTP  may  order  the  closing  of  a 
channel,  designate  additional  no- 
overtaking  zones  or  areas  of  one-way 
traffic  or  establish  other  temporary 
traffic  rules.  Should  a  channel  be  closed, 
vessels  transiting  in  the  direction  of  the 
closed  channel  must  make  preparations 
to  be  able  to  immediately  anchor. 

(161.922    VTS  SL  Marys  RWer  Area. 

The  VTSSMR  Area  consists  of  the 
navigable  waters  of  the  United  States  in 
the  St.  Marys  River  and  lower  Whitefish 
Bay  from  45''57'00"  N  (De  Tour  Reef 


Light)  to  the  south,  to  46*38'42"  N  (He 
Parisieime  Light)  to  the  north,  except  the 
waters  of  the  St.  Marys  Falls  Channel. 
The  waters  of  the  VTS  Area  are 
delineated  to  the  east,  from 
Potagarmissing  Bay  and  Worsley  Bay  by 
a  line  from  La  Pouite  to  Sims  Point. 


§  161.923 
ManuaL 


VTS  St  Marys  River  Users 


To  obtain  copies  of  the  VTSSMR 
Users  Manual  free-of-charge,  write  to: 
Commander,  U.S.  Coast  Guard  Group 
Sault  Ste.  Marie,  Sault  Ste.  Marie.  MI 
49783-9501. 

Vessel  Traffic  Service  San  Francisco 
(VTSSF) 

9  161.1101    Designated  frequencies. 

(a)  VTSSF  uses  a  three-frequency 
commimications  system  consisting  of 
channels  12  (156.600  MHz).  14  (156.700 
MHz),  and  18A  (156.900  MHz).  Vessels 
must  communicate  with  the  VTC  on  the 
primary  frequencies,  as  directed  by  the 
VTC. 

(b)  Channel  16  (156.800  MHz)  is  the 
secondary  frequency  for  channel  12. 
Channel  13  (156.65  MHz)  is  the 
secondary  frequency  for  channels  14 
and  18A. 

(c)  The  voice  call  for  VTSSF  is  "SAN 
FRANCISCO  TRAFHC." 

{161.1102    Reporting  points. 

All  vessels  in  the  VTSSF  Area  must 
report  to  the  VTC  when  passing  the 
following  reporting  points: 

(a)  Abeam  buoy  "SF"  or  after  a  Pilot 
has  embarked: 

(b)  Abeam  Main  Ship  channels  buoys 
"1"  and  "2"  if  outbound; 

(c)  'Abeam  Main  Ship  channels  buoys 
"r  and  "8": 

(d)  Passing  under  the  Golden  Gate 
Bridge; 

(e)  'Abeam  Harding  Rock  inbound 
using  the  deep  draft  route; 

(f)  'Abeam  Alcatraz  Island; 

(g)  Passing  under  the  San  Francisco- 
Oakland  Bay  Bridge; 

(h)  'Abeam  Oakland  Inner  Harbor 
buoys  "5"  and  "6"; 

(i)  Abeam  Hunters  Point; 

(j)  Passing  under  the  San  Mateo 
Bridge; 

(k)  Entering  Redwood  Creek  or 
departing  Redwood  City; 

(1)  Passing  under  the  Dumbarton 
Bridge; 

(m)  Entering  Southampton  Shoal 
Channel; 

(n)  'Passing  Ferry  Point,  entering 
Richmond  Irmer  Harbor, 

(o)  'Passing  Point  Potrero,  leaving 
Richmond  Inner  Harbor 
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(p)  Passing  under  the  Kidimond  San 
Safaei  Bridge; 

^]  Abeam  tin  Brothen  Ufftt 

(r)  Abeam  San  I^hlo  Bay  Ligkted 
Buoy  "E"; 

(sj  Entering  PefUkma  Cfaanneb 

(t)  Enteriog  Mare  Isiand  Strait: 

(u)  Passing  under  the  Mare  Island 
Causeway  Bridge; 

(v)  Passing  under  the  Carquinez 
Bridge; 

(w)  Passing  under  the  SP  llaikoad 
Bridge  at  Benicia; 

[j^  AbeaiB  Coocard  Naval  Weapons 
Station; 

(yj  Passing  New  York  Poiat: 

(z^  Passing  under  The  Hio  Vista  Bndge: 

(aa)  Passing  Sacramento  Deep  Water 
Ship  Channel  Lwfat  51; 

(bbj  Entering/deserting  port  of 
Sacramento: 

[cc]  Passing  under  the  Antioch  Bridge; 

[dd]  Passing  Prisoners  Point:  and 

(ee]  Entecing/ departing  the  Port  of 
Stockton. 

Note:  Those  locations  marked  with  an 
asterisk  ace  rmjaiiad  reportiag  points  ondy 
when  visibility  is  one  niile  or  less. 


9  161.1103 

Separation  Tones  are  150  yards  wide. 
The  boundaries  of  each  zone  are 
paraSel  to  Hioenter  Ime.  No  part  of  «i)y 
separation  zone  is  contained  in  a 
precautionary  area.  The  center  line  of 
separation  zones  connect  the  following 
geographical  points: 

(a)  Between  &e  SF  bnoy 
precautionary  area  easrtward  to  <he 
Alcatrsz  Island  precautionary  area: 

(1)  37*45'56"  N     122'38'QOr  Vf; 
WJ7*«r00"N    122*34*20"  W; 

(3)  37°48'08"  N    122'31t)0"W; 
<4)87*4rir'N    12r28'i2"  W  (mid- 
span  GGB);  and 

(5)8r«»'38"M    122*25'16"W 
(Alcatraz  Light). 

(b)  Between  the  Akatraz  Island 
precautionary  area  nortbward  to  Pinole 
Shoal  Channal  in  Son  Pablo  Bay: 

Warscia-N  uz'M'zi"  w-, 

(Z)3r51'48"N  122*24'a4''W  (North 
channel  LB  "A"); 

(3)3r54'06"N  122r28'36"W<North 
channel  LB  "B"); 

(4)  37''54'48"  N  12r28*S4"  W  [Norfh 
channel  IS  "CTf, 

(5)  3r56'06"  N    122°28'36"  W  (nrid 
span  Ridnnond-San  Rafael  Bridge 
West):      . 

(6)3rS7^"M    «2*a8'42"W; 

(7)  38*00'36"  N     122*24'06"  W  (S«B 
Pablo  Bay  IB  ^'ir);«id 

(8)  38*01'48"  N    122*22'18"W. 

(c)  Betawitm  the  Alcatraz  Island 
precautionary  area  southward  abpost  to 
Ancham^eA: 

(l)3r49'0e"N    122*»'12"W 
(Blossom  Rock  LBB  "BR"); 


(2)  87*4r54"  N    122*22'38"  W  (Pier  C 
Bay  Brklge);  and 

(3)3r4fl'38"N    122*22'00"W. 

{ 161.1  «M   Trafletafwa. 

Traffic  lanes  extend  to  but  do  not 
enter  precautionary  areas.  Directional 
lanes  are  located  on  both  sides  of  a 
separation  zone. 

(a)  Eastbound  San  Francisco  Bay 
traffic  lane.  From  &e  SF  buoy 
precautionary  area  to  the  Alcatraz 
bland  precautionary  area  between  the 
separation  zone  and  a  line  coimectiBg 
the  fallowing  geographical  points: 

(l)3r4S'48"N  122°37'42"  W  {Main 
Ship  Channel  LWB  "1"):"2"): 

(2)  3r47'50'' N    122°30'45"W: 

(3)  3r46'3i'' N  122'22'00"  W  (GGB 
south  pier); 

(4)3r48'50"N    122*26'14"  W;  and 
(5jSr*«'<2"N    122*2S'{»''W(I>ier 
45). 

(b)  Westbound  San  FrancJBCO  Bay 
traffic  lane.  From  the  SF  b«oy 
precsutianary  area  to  the  Alcatraz 
Island  precautionafy  area  between  tlie 
8cy»aratioo  zone  and  a  line  oonnecting 
the  following  geographical  points: 

(1)  37'46'12"  N  122*37'54"  W  (Main 
Ship  Channel  LWB  "1"); 

(2)  37*4e'54"  N  122'35'18"  W  (Main 
Ship  Chanae4  LWB  Tl; 

(3)37*«'86"N  122'22'00"  W  (GGB 
south  pier); 

(4)Sr4e'30"N  122°2B'3S"  W  (Ume 
Point); 

(sisrscse-'N  i22*2ro6"W 

(Raccoon  Strait  LB  "1");  and 
(6)  37'51'06"  N     122''24'54"  W. 

(c)  Northbound  Saa  Fmaciaco  Bay 
traffic  lane.  From  the  Akab«z  lalanid 
precautionary  area  to  Piaole  Shoal 
Channel  in  San  Pablo  Bay  between  the 
separation  zone  and  a  line  connecting 
the  following  geographical  jioiats: 

(IJ  srse'SO"  N  122*ZS'«2"  W  {North 
Channel  LB  "r'J: 

(2)  37''S1'42"  N  122*23'42"W  {North 
Channel  LB  "6"); 

(3)  37*54'06"  N  122*28'06"  W  (North 
Channel  LB  "lO"); 

(4)  37'56'06"  N  122''26'30"  W  (EaSt 
pier  fiicioDond/San  Rafael  Bridge): 

{5j3r57'lB"N  122*a6'2rW<NorA 
Channri  LB  "16"): 

(6)  3r^'S6"  N  122*26'1«"  W  (North 
Channel  iA  "18"):  and 

(7)  38*«1'42"  N  122*221S"W{6aa 
Pablo  Bay  Channel  LB  "6"). 

{d)  Southbound  San  Fnemcuco  Bay 
tr^ic  laae.  From  kbe  Alcaftrat  Island 
precautieovy  araa  to  Knoie  Shoal 
Channel  in  San  Pablo  Bay  between  the 
separation  zone  and  a  line  connecting 
the  foBewing  fBoisiiafdiiBal  painte: 

i(ij  sfsi'oe"  N   tzrziww: 

iqsrKTM'N    t22*MSt''4K: 

(3)8r5f'irN  itrzrar'W; 


(4)3r«ro<rN  i2r2«r«rwtwe8t 

pier  Richmond/San  Rafael  Bridge); 
(5)3r5r30"N    122'2ri8"W{N<»rfli 

Channel  Ughrt  "ITJ, 
f6)  38*0O'4«"  N    122*24'42"  W;  and 
(7)  38*01'54"  N    122*^*24"  W  (San 

Pablo  Bay  Channel  Lt  'T'). 

(e)  Outbound  fane  (lofver  bay).  Prom 
Anchorage  6  to  the  Alcatraz  island 
precautionary  area  between  the 
separation  zone  and  a  line  coaaecting    ' 
the  following  geographical  points: 

(1)  37''47'G0"  N     122°21'30"  W; 

(2)  3r4«'20"  N    122'22'12"  W  (Pier  E. 
SF/Oiieland  Bay  Bridge);  and 

(3)  37*49'24"  N     122''23'44"  W. 

(f)  Inbound  lane  (lower  bay).  Fkora  the 
Alcatraz  Island  precantionary  aroa  to 
Point  Avisadero  between  the  separation 
zone  and  the  ^ore. 


8161.t«>i    PrMMjttonary  ( 
Ulte  precatitionary  areas  consist  o£ 

(a)  SF  buoy  precautionary  area.  A 
circular  ar«a  with  a  radius  of  6  miles 
centered  on  the  San  Francisco  Lighted 
Horn  Buoy  "SF"  {37°45'00"N 
122*41'50"W)  with  the  traffic  lanes 
fanning  out  bam  its  periphery;  and 

(b)  Alcatraz  Island  precautionary 
area.  A  circular  area  with  a  radius  of 
1200  yards  centered  at  37°49'39"N 
122''24'25"WexdudiBg  that  portioa  east 
of  122°23'44"W  which  is  part  of 
Anchorage  7. 

1 161.1166    Wandafd  ro«ta  deviations. 

In  the  VTS  Area  there  are  e&ti^lished 
safety-related  reasons  for  not  adheiiz^ 
to  Ihe  TSS.  Common  practice  has 
identified  foiv  "STANDARD"  deviations 
wherein  it  is  recognized  that  safety  may 
require  that  a  vessel  deviate  from  the 
TSS  upon  suthorizatian  of  the  VTC  as 
prescribed  by  {  161.17(b),  as  followa: 

(a)  Vessels  proceediitg  eastwaid  to 
the  port  of  Oakland  (or  Anchorages  8 
and  9)  may  desire  to  use  the  C-D  or  D-E 
span  of  the  San  Francisco-Oaldaod  Bay 
Bridge  to  facilitate  "shaping  up"  for  the 
Oakland  Bar  Channel  or  anchorages. 

(b)  Vessels  arriving  from  sea 
proceeding  eastward,  whose  draft  is 
gneater  tluHi  35  feet,  may  uae  the  deep- 
draft  route.  In  such  cases,  ilw  vessel  sets 
a  course  from  the  Golden  Gate  to  pass 
west  and  north  of  Harding  Rock  Lighted 
Buoy  "HR",  thence  east  until  north  of 
Alcatraz  Island,  thence  to  seiectod 
mchorsige  or  other  destine tiun. 

(c)  Vessels  proceeding  westward  to 
sea,  departing  from  any  berth  between 
Pier  25  and  Pier  47  on  ^e  San  Frencisoe 
waterfront  may  initially  proceed 
outbound  in  the  Eastbound  Lane  passing 
south  of  Alcatraz  laiaBd.  Once  t\«st  esid 
clear  of  Alcatraz,  tiiey  wiU  cross  over 


into  the  proper  Westbound  L 
continue  to  sea. 

(d)  Vessels  proceeding  noi 
departing  from  any  berth  bel 
52  and  the  San  Francisco-Oa 
Bridge  may  initially  proceed 
Southbound  Lane  (Lower  Ba 
B  or  D-E  span  of  the  San  Fra 
Bridge.  Once  clear  of  this  bri 
will  cross  over  into  the  Nortl 
Lane  leaving  Blossom  Rock  1 
Buoy  "BR"  to  their  port  and  > 
their  destination. 

§  161.1 107    Narrow  channels  < 

The  following  areas  are  cc 
be  narrow  channels  or  fairw 
purpose  of  enforcing  the  Intc 
and  Inland  Rules  of  the  Roac 

(a)  All  limited  traffic  areat 
precautionary  areas  in  San  1 
Bay  east  of  the  San  Francisc 
Lighted  Horn  Buoy  "SF." 

(b)  South  San  Francisco  B. 
between  the  termination  of  t 
the  vicinity  of  San  Franciscc 
Channel  Lighted  Buoy  "1"  ai 
Creek  Entrance  Light  "2." 

(c)  Redwood  Creek  betwe 
Creek  Entrance  Light  "2"  an 
Creek  Daybeacon  "21." 

(d)  Carquinez  Strait  betwc 
Carquinez  Strait  highway  br 
Benicia-Martinez  highway  b 

(e)  Suisun  Bay  Channels  fa 
Benicia-Martinez  highway  b 
Suisun  Bay  Light  "34." 

(f)  New  York  Slough  betw 
Bay  Light  "30"  and  Point  Bei 

(g)  San  Joaquin  River  fron 
Beenar  Light  to  the  Port  of  S 

(h)  Sacramento  River  Dee 
Ship  Channel  from  Suisun  B 
"34"  to  the  Port  of  Sacramer 

(i)  Alameda  Naval  Air  Sta 
Channel. 

(j)  Richmond  Harbor  Entri 
Channel. 

(k)  Mare  Island  Strait  bet\ 
Island  Strait  Light  "2"  and  N 
Causeway  Bridge. 

S  161.1106  Safety  procedurw 
carrying  certain  dangerous  ca 
Francisco  Bay. 

(a)  Owners  and  operators 
transporting  any  of  the  folio 
dangerous  cargoes  within  Si 
Bay,  as  deflned  in  §  80.1142 
chapter,  shall  comply  with  i 
procedures  outlined  in  paraj 
this  section: 

(1)  Vessels  laden  with  mo 
short  tons  of  Class  A  explos 

(2)  Barges  laden  with  mor 
short  tons  of  Class  A  explos 

(3)  All  vessels  carrying  mi 
short  tons  of  oxidizing  mate 
blistering  agents; 


JMI 
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(4)3rSB'0e"N    12r28*42"WtWe8t 
pier  Richmond/San  Rafael  Bridge); 

(5]3r5rS0"N    122*2ri8"W{Norfli 
Channel  Ugh*  "IH; 

f6)  3«*B0'4e"  N    12r24'«"  W;  and 

(7)38*0T54"N    122*22*24"  YV  (San 
Pablo  Bay  Channel  Lt  'T'). 

(e)  Outbound  hme  ihwer  inyf.  Prom 
Anchorage  •  to  the  Alcatraz  bland 
precautionary  area  between  the 
separation  zone  and  a  line  coonecting    ' 
the  ioUowing  geographical  points: 

(l)3r 47*60"  N    122*21'30"W; 

(2)  37''48'ar  N    122'22*12"  W  (Pier  E. 
SF/Oakland  Bay  Bridge);  and 

(3)  3r 49*24"  N    122*23'44*'  W. 

(f)  Inbound  lane  (lower  bay).  Fuuu  the 
Alcatraz  Island  precatUionary  area  (o 
Point  Avisadero  between  the  separation 
zone  and  the  shore. 


S  lei.ttof 

TIk  iniecatitionary  areas  consist  o£ 

(a)  SFbuoy  precautionary  area.  A 
circular  area  with  a  radius  of  6  miles 
centered  on  the  San  Francisco  Lighted 
Horn  Bueir  "ST'  {3.7°i5'00"S 
122*41'50"W)  with  the  tramc  lana 
fanning  out  from  its  periphery:  and 

(b)  Alcatraz  Island  precautioQary 
area.  A  circular  area  with  a  radius  of 
1200  yards  centered  at  37''4g'2*"N 
122°24'25"W  exduding  that  partioa  east 
of  122°23'44 'W  which  ii  part  of 
Anchorage  7. 

f  161.1106    Standard  ro«ta  dovtatlons. 

In  the  VTS  Area  there  are  established 
safety-related  reasoas  for  not  adhering 
to  the  TSS.  Common  practice  has 
identified  foitf  "STANDARD"  deviaUons 
wherein  it  is  recognized  ftat  safety  may 
require  that  a  vessel  deviate  from  the 
TSS  upon  authonzatian  of  the  VTC  as 
prescribed  by  {  161.17(b}.  as  follows: 

(a)  Vessels  proceeding  eastward  to 
the  port  of  Oakland  (or  Anchorages  8 
and  9)  may  desire  to  use  the  C-D  or  D-E 
span  of  the  San  Francisco-OaUaod  Bay 
Bridge  to  facilitate  "shaping  up"  for  the 
Oakland  Bar  Channel  or  anchorages. 

(b)  Vessels  arriving  from  sea 
proceeding  eastward,  whose  draft  is 
greater  than  35  feet,  may  use  the  deep- 
draft  roate.  In  such  cases,  tiie  vessel  sets 
a  course  from  the  Golden  Gate  to  pass 
west  and  north  of  Harding  Rock  Lighted 
Bwoy  "HR",  thence  east  until  aortk  <»f 
Alcatraz  Island,  thence  to  setected 
anchorage  or  other  destins'tion. 

(c)  Vessels  proceeding  westward  to 
•ea,  departing  from  any  berth  betwreen 
Pier  25  and  Pier  47  on  die  San  Franoisoe 
waterfront  may  initially  proceed 
outbound  in  the  Eastbouod  Lane  passing 
south  of  Alcatraz  lak»H  Onoa  west  Bod 
clear  of  Alcatraz,  they  miA  «nos  over 


into  the  proper  Westbound  Lane  and 
continue  to  sea. 

(d)  Vessels  proceeding  northward 
departing  from  any  berth  between  Pier 
52  and  the  San  Francisco-Oakland  Bay 
Bridge  may  initially  proceed  in  the 
Southbound  Lane  (Lower  Bay)  using  A- 
B  or  D-E  span  of  the  San  Francisco  Bay 
Bridge.  Once  clear  of  this  bridge,  they 
will  cross  over  into  the  Northbound 
Lane  leaving  Blossom  Rock  Lighted  Bell 
Buoy  "BR"  to  their  port  and  continue  to 
their  destination. 

9  161.1 107    Narrow  ctwnnols  or  fairways. 

The  following  areas  are  considered  to 
be  narrow  channels  or  fairways  for  the 
purpose  of  enforcing  the  International 
and  Inland  Rules  of  the  Road. 

(a)  All  hmited  traffic  areas  and 
precautionary  areas  in  San  Francisco 
Bay  east  of  the  San  Francisco  Approach 
Lighted  Horn  Buoy  "SF." 

(b)  South  San  Francisco  Bay  channels 
between  the  termination  of  the  TSS  in 
the  vicinity  of  San  Francisco  Bay  South 
Channel  Lighted  Buoy  "1"  and  Redwood 
Creek  Entrance  Light  "2." 

(c)  Redwood  Creek  between  Redwood 
Creek  Entrance  Light  "2"  and  Redwood 
Creek  Daybeacon  "21." 

(d)  Carquinez  Strait  between  the 
Carquinez  Strait  highway  bridge  and  the 
Benicia-Martinez  highway  bridge. 

(e)  Suisun  Bay  Chaimels  between 
Benicia-VIartinez  highway  bridge  and 
Suisun  Bay  Ught  "34." 

(f)  New  York  Slough  between  Suisun 
Bay  Light  "30"  and  Point  Beenar  Light. 

(g)  San  Joaquin  River  from  Point 
Beenar  Light  to  the  Port  of  Stockton. 

(h)  Sacramento  River  Deep  Water 
Ship  Channel  from  Suisun  Bay  Light 
"34"  to  the  Port  of  Sacramento. 

(i)  Alameda  Naval  Air  Station 
Channel. 

(j)  Richmond  Harbor  Entrance 
Channel. 

(k]  Mare  Island  Strait  between  Mare 
Island  Strait  Light  "2"  and  Mare  Island 
Causeway  Bridge. 

i  161.1 106  Safoty  procoduros  for  vsssols 
carrying  eortaln  dangerous  cargoes  In  San 
Francisco  Bay. 

(a)  Owners  and  operators  of  vessels 
transporting  any  of  the  following 
dangerous  cargoes  within  San  Francisco 
Bay,  as  defined  in  S  80.1142  of  this 
chapter,  shall  comply  with  the 
procedures  outlined  in  paragraph  (b)  of 
this  section: 

(1)  Vessels  laden  with  more  than  100 
short  tons  of  Class  A  explosives; 

(2]  Barges  laden  with  more  than  50 
short  tons  of  Class  A  explosives; 

(3)  All  vessels  carrying  more  than  200 
short  tons  of  oxidizing  materials  or 
blistering  agents; 


(4)  All  vessels  carrying  large 
quantities  of  radioactive  materials  as 
defined  in  S  160.203  of  this  chapter  and 

(5)  All  vessels  carrying  in  bulk  any  of 
the  cargoes  listed  in  {  160.203(e)  of  this 
chapter. 

(b)  Vessels  carrying  the  commodities 
described  in  paragraph  (a)  of  this 
section  shall: 

(1)  Comply  with  the  arrival  and 
departure  notiHcation  and  waiver 
provisions  as  described  in  S  160.211  of 
this  chapter. 

(2)  Participate  in  the  VTS  and  adhere 
to  the  charted  TSS  except  as  directed  by 
the  VTS  or  COTP  San  Francisco. 

(3)  Transit  the  San  Francisco  bay  area 
only  when  visibility  is  1  mile  or  greater. 
A  decrease  in  visibility  must  be 
immediately  reported  to  the  VTC. 

(4)  Limit  speed  to  12  knots  or  less. 
Requests  to  exceed  the  12-knot  limit 
shall  be  made  to  the  VTC. 

(c)  The  COTP  may  require  that 
vessels  described  in  paragraph  (a)  of 
this  section  be  escorted  by  a  Coast 
Guard  vessel.  When  unusual 
navigational  difficulties  or  hazards  are 
anticipated,  the  COTP  will  consider 
requests  for  escorts  from  other  vessels. 
Escorts  will  be  conducted  as  follows: 

(1)  Escorts  for  vessels  entering  port 
will  begin  at  the  Golden  Gate  Bridge. 
The  escort  vessel  will  normally  station 
itself  500  to  1,000  yards  ahead  of  the 
escorted  vessel. 

(2)  Continuous  communications  must 
be  maintained  between  the  vessel  and 
its  escort  on  channel  13.  Secondary 
communications  must  be  on  channel  22. 
If  necessary,  emergency 
conununications  may  be  conducted  on 
channel  16. 

(3)  Escorted  vessels  may  depart  from 
the  TSS  only  with  the  approval  of  the 
escort  vessel  and  the  VTS. 

9161.1109  VTS  San  Francisco  Aiaa.  . 

The  VTSSF  Area  includes  San 
Francisco  Bay;  its  seaward  approaches 
south  of  38*00'  N;  east  of  123*07'  W;  and 
north  of  37*27'  N;  and  its  tributaries  as 
far  north  as  Petaluma  River  Entrance 
Lights  "1"  and  "2",  and  the  Mare  Island 
Causeway  Bridge,  as  far  east  as  the  port 
of  Stockton  on  the  San  Joaquin  River,  as 
far  north  as  the  port  of  Sacramento  on 
the  Sacramento  River  and  as  far  south 
as  Redwood  City. 

9161.1110  VTS  San  Francisco  Uaora 

To  obtain  copies  of  the  VTS  San 
Francisco  Users  Manual  free-of-charge, 
write  to:  Commanding  Officer,  U.S. 
Coast  Guard  Vessel  Traffic  Service  San 
Francisco,  Yerba  Buena  Island,  San 
Francisco  CA  94130-5013. 


Vessel  Traffic  Service  Paget  Sound 
(VTSPS) 

9161.1601    AppilcabUtty. 

The  rules  in  subpart  A  of  this  part  also 
apply  to  the  operation  of  each  small 
passenger-carrying  vessel  certificated  in 
accordance  with  46  CFR  parts  175 
through  187  (subchapter  T]  when 
carrying  more  than  six  passengers  for 
hire. 

9161.1302  Navigation  roquiremonts. 

(a)  Tank  ships  larger  than  125,000 
deadweight  tons  bound  for  a  port  or 
place  in  the  United  States  may  not 
operate  in  waters  of  the  United  States 
east  of  a  line  extending  from  Discovery 
Island  Light  to  New  Dungeness  Light, 
and  all  points  in  the  Puget  Sound  area 
north  and  south  of  these  lights. 

(b)  Participating  vessels  are  exempt 
from  the  requirement  in  9  101.21(c)  to 
keep  the  center  of  precautionary  "RB"  to 
port 

9161.1303  Coopwvttve  Veaaol  Traffic 
Management  System  (CVTMS). 

(a)  The  United  States  and  Canada 
signed  a  formal  Agreement  in  1070  to 
establish  the  Cooperative  Vessel  Traffic 
Management  System  (CVTMS).  The 
purpose  of  the  CVTMS  is  to  promote 
safe  and  efficient  movement  of  vessel 
traffic,  while  minimizing  the  risk  of 
pollution  to  the  waters  covered  by  the 
Agreement. 

(b)  To  this  end,  the  VTSPS  Area, 
described  in  9  161.1318,  is  divided  into 
three  Zones;  the  Tofino  Zone,  the 
Vancouver  Zone,  and  the  Seattle  Zone. 
Vessel  fraffic  in  each  Zone  is  managed 
by  the  governing  VTC.  By  the 
Agreement,  these  rules  grant  each  VTC 
traffic  management  authority  within  its 
Zone.  Additional  information  Is 
contained  In  subpart  C  of  this  part 

(c)  The  Tofino  Zone  comprises  that 
portion  of  the  VTSPS  Area  west  of 
124*04'00"  W.  All  vessels  must  conduct 
communications  with  'Tofino  Traffic" 
on  channel  74  (156.725  MHz)  upon 
entering  or  while  operating  in  this  area. 

(d)  The  Vancouver  Zone  comprises 
that  portion  of  the  VTSPS  Area  north  of 
line  drawn  from  the  tip  of  Church  Point 
on  the  Canadian  shoreline  to  position 
48*17'04"  N  123'14'51"  W;  thence 
northeasteriy  to  Hein  Bank  Lighted  Bell 
Buoy;  thence  northeasterly  to  Cattle 
Point  Light  on  San  Juan  Island;  thence 
along  the  shoreline  to  Lime  Kiln  Light; 
thence  to  Kellet  Bluff  Light  on  Henry 
Island;  thence  to  Turn  Point  Light  on 
Stuart  Island:  thence  to  Skipjack  Island 
Light;  thence  to  Sucla  Island  Daybeacon 
"1";  thence  along  the  shoreline  of  Sucla 
Island  to  a  point  at  48'4e'l"  N  122*53*3" 
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W:  tbeace  to  Cleroents  Rfeef  Buoy  "2"; 
thence  to  Alden  Bank  Lighted  Gong 
Buoy  "A";  thence  northerly  to  the 
western  most  tip  ©f  Birch  Point  at 
48°58'3«"  N  t22'49'W  W.  AU  vetaeh 
must  cooduct  communicationB  witk 
"Vancouver  Traffic"  on  channel  11 
(156.55  MHzJ  upon  entering  or  while 
operatiBg  ia  this  area. 

{e)  The  Seattle  Zone  oompnses  aU  the 
remaining  portions  of  the  VTSPS  Area. 

§161.1304    Oarigaafd  tn^atnclm. 

(aj  VTSPS  uses  a  two-frequency 
communicatiofi  •yatem.  Channel  14 
(156.700  MHz]  aad  channel  5A  (156.250 
MHz.)  are  tke  primary  frequencies. 
Vessels  muat  caauaunicate  mth 
"SEATTLE  TRAJFFiC"  on  the  primary 
frequencies,  as  directed  by  the  VTC. 

(b)  Chaimel  U  {156;650  MHz)  is  the 
secondary  fre()uency  throughout  the 
VTSPS  Area. 

{1t1.13t5   Mtial  report. 

Vessels  that  will  be  entering  from  one 
of  the  zones  described  ic  {  161.1303  and 
that  have  bees  making  reports  to 
another  VTC  are  exeaipt  from  making 
this  report 

1W1.13W   Unieiwyiwport. 

In  addition  to  the  requirements  of 
§  161.42,  a  vessel  -nrast  report  when 
entering  or  beginning  to  navigate  ina 
VTSZtme. 

§  161.1307    Follow-up  report*. 

In  adsbtion  to  Ae  requirements  of 
§  161.43,  a  vessel  imst  report  when 
crossing  a  VTS  Zone  boimdary,  to  the 
recemog  VTC,  on  tbeir  designated 
fiei|ueDcy. 

§1«1.1308    Farry  reports. 

{a)  Sab^ect  to  paragraph  (b)  of  this 
section,  ferries  operating  in  the  VTSPS 
Area  mi  a  set  schedule  and  roate,  tMth 
of  which  have  been  furnished  to  the 
VTC,  need  not  make  the  following 
reports: 
(IJ  kiiHal  report  ((  161.41); 
(2)  Underway  re^Mrt  (i  161.42): 
^  Final  report  {(  161.45];  and 
(4)  Intent  to  croas  a  TSS  (5  16L43(2U. 

(b]  Ferries  whose  schedule  and  route 
have  been  fumiahed  to  the  VTC,  must 
report  the  foUowkig  at  least  5  misutee 
but  not  more  than  10  minutes  jprior  to 
departure  from  a  ierry  terminal 

(1)  Name  of  Ierry; 

(2)  Time  and  point  of  departure;  and 
(3}  Destination. 

(c)  Femes  and  vessels  carrying 
passengers  for  hire  must  when  crossing 
the  TSS,  make  safe  passing 
arrangemeate  on  channel  13  or  the 
designated  VTS  frequency  with  any 
vessel  participating  in  the  VTS  and 


following  the  TSS,  if  their  transit  carries 
theaa  nmthin  one  half-mile  of  that  vessel. 

S  161.1308    Local  tuirt>or  reports. 

(a)  When  a  vessel  inot«s  within  a 
three  mile  radius  of  it's  point  of 
departure  within  the  VTSPS  Area,  the 
movement  is  considered  a  local  harbor 
movement.  Subject  to  paragraph  (b]  of 
this  section,  a  vessd  niaking  a  local 
harbor  movement  is  exempted  from  the 
reporting  requirements  for  initial  report 
(§  161.41],  underway  report  (5  161.42). 
and  final  report  (§  161.45). 

(b)  At  least  5  minutes,  but  cot  more 
than  45  minutes,  before  a  vessel  m^es  a 
local  harbor  movement  as  described 
under  paragraph  (a)  of  this  section,  the 
Master,  Pilot  or  person  directing  the 
movemeixl  of  the  vessel  shall  report  the 
following  information  to  the  VTC: 

(1)  Name  and  type  pf  vessel; 

(2)  Location  <of  departure; 
(3]  Time  of  departure; 

(4)  Destination  And  ETA;  and 

(5)  General  description  of  operation  to 
be  performed. 

(c)  Hie  f4a8ter,  Pilot  or  person 
direoWog  the  movenient  of  the  vessel 
skaU  report  any  changes  to  the 
information  reported  under  paragraph 
(b]  of  this  section,  except  that  departing 
and  ETA  times  must  be  reported  only  if 
they  vary  by  15  minutes  or  more  from 
the  report. 

9161.1310    Separation  zones. 

{a]  Each  separation  zone,  except  those 
west  of  Port  Angeles,  is  500  yards  wide 
and  centered  on  a  line  connecting  the 
points  listed  in  paragraph  (c)  of  this 
section.  Se^mration  zones  west  of  Port 
Angeles  are  described  in  the  CXTTMS 
rules,  contained  in  subpart  C  of  this 
part. 

(b)  The  two  boundaries  of  each 
separation  zone  are  parallel  to  its  center 
line,  and  extend  to  and  intersect  with 
the  boundary  of  a  ^ecairtionaiy  area. 
No  put  oi  any  separation  zone  is 
contained  in  a  precautionary  area. 

^c)  The  latitudes  and  longitudes 
describing  the  center  lines  of  the 
separalioB  zones  are: 

il)  BetMteen  the  Port  Angeles  and 
"SA"  firecautionBry  areas: 

48'irZZ"N    125">0630"W 
48*tTir'«    TZTSTAOrfV 

(2)  Between  the  Port  Angeles  and 
"RA"  precnutioaafy  areac 

4«'16'28"  N    123'06'30"  W 

48'19'or'H  izs^nvrw 

13)  Between  Ibe  "RA"  and  "SA" 
precautionary  areas: 

48'18'4S"  !N     122*Sra0"  W 
48'13'04"N    122'«'M"W 


(t)  Between  the  "RA"  and  "ftB" 
precautionary  areas; 

4«'28'W"T<  122*5rm"yN 
48*3rM"N  122M8'00"W 
4S'2S'2r  N     122''48'23"  W 

(5)  Between  the  "RB"  and  "SA" 
precautionary  areas: 

48'2S'iZ">I  122°M'40"W 
48"24'10"  N  122'44t2"  W 
«"13'22"W    U2'4«'65"W 

t6]  Between  (he  "SA*'  and  "SC" 
precautionary  areas; 

48'M'48"  N  122'46'Sa  "  W 
4«'Oe'4B '  N  122*39'36"  W 
48n)2'28"W    12Z*38'20"W 

17]  Between  the  "SG"  and  "SE" 
precautionary  areas: 

4«*01'20"N    12Z*87'8r'W 

47*8r$r'i8  i2r»4*«rw 

47'aS-<U"ii    122''3014'W 

(8)  Between  the  "SE"  and  "SF" 
precautionary  areas; 

47*64'i9"W  IZTZB-irW 
47''4e'81"N    12Z'»23"W 

(9)  Between  the  "SF'  «nd  "9G" 
precautionary  areas: 

47*45'ig"N  122'28'n"W 
47*40'19"  N    122'27'Sr'  W 

(10)  Between  the  "SG"  and  "T' 
precautkBury  areas; 

47°39TJrN  122''27'42"W 
47*S5'12"N     122''27'08"  W 

(11)  Between  the  "T"  and  "IC" 
precautionary  areas: 

47*33'5e"  ftl  l2Z'2MAr  W 

47°26'53"  N  122"24'12"  W 

47'23'07"  N  122"21'08"  W 

47*lff'54"N  122'26'37"  W 

(12]  Between  the  "CA "  nd  "C" 
precautionary  areas: 

48'44'IS"  N  122°45'39  "  W 
48*41'39 '  N    122'43'34"  W 


§H1.t311    Traffic  lanes 


of 


(a)  Except  as  provided  in  paragraph 
(c)  oJT  this  section,  each  traffk  lane 
oonsists  of  tihe  area  within  two  paralM 
boundaries  that  are  1000  yards  apart, 
and  that  extend  to  and  intersect  with, 
the  boundary  of  a  procautiQaary  ax«a. 
One  of  these  iiarallel  boundaries  is 
parallel  to  and  250  yards  from  the  center 
line  of  a  separation  zone. 

lb)  No  part  of  any  traffic  lane  is 
contained  in  a  precautionary  area. 

{cl  The  tca/ik  lane  in  Rcaeario  Strait 
consists  of  the  area  endoeed  by  a  line 
begianiog  at 46°2S'50" N  122*4327"  W; 
thence  northerly  to  4e°36'09"  N 
122°44  56'  W;  whence  northeasterly  to 
48°39'1«"  N  i22''42'4Z"  W;  thenoe 
westerly  and  northwestenly  aloog  the 


bouadary  of  precautionary  ar 
48*39'37"  N  122''43'58"  W;  the 
southerly  to  48'38'24"  N  122*4 
thence  soathwesteriy  to  48*3t 
122*45*44"  W;  thence  southed 
48°29'30"  N  122'44'41"  W;  the 
southwesterly  to  48°27'37"  N 
W;  thence  northeasterly  and 
southeasterly  along  the  boun< 
precautionary  area  "RB"  to  tl 
beginning. 

{161.1312    Precatftionary  ares 
Port  Angeles. 

The  precautionary  areas  ai 

(a)  P^rt  Angeles  precautioc 
An  area  enclosed  by  a  line  b( 

.  the  shoreline  at  New  Dungen 
48*11'00"  N  123*06'30"  W.  the 
north  to  4a*17'10"  N  123*06'3( 
thence  southwesterly  to  46*11 
123*27'38"  W.  tiience  due  sou 
shoreline,  thence  along  the  s) 
the  point  of  beginning; 

(b)  Precautionary  area  "R/ 
circular  area  of  Z500  yards  ri 
centered  at  4819'4e"  N  122*5 

(c)  Precautionary  ares  "RE 
circular  area  of  2.500  yards  n 
centered  at  48*26'24"  N  122*4 
(The  center  of  precautionary 
is  not  mariced  by  a  buoy): 

(d)  Precautionary  area  "C 
area  of  2.500  yards  radius  cei 
48*40*34"  N  122*42*44"  W; 

(e)  Preeaationary  area  "C/ 
circular  area  of  2.500  yards  r 
centered  at  48°45'1«"  N  122*4 

(f)  Precautionary  Area  "S/ 
circular  area  of  4.000  yards  r 
centered  at  48°11'28 "  N  122*4 

(g)  Precautionary  area  "SC 
circular  area  of  1,250  yards  r 
centered  at  48*01  52*  N  122°: 

(h]  Precautionary  area  "Sf 
circular  area  of  1,250  yards  r 
centered  at  47*55*25 '  N  122°; 

(i)  Precautionary  area  "SF 
area  of  1.250  yards  radius  ce 
47*46*56*'  N  122°26'11**  W; 

(j)  Precautionary  area  "SG 
circular  area  of  1.250  yards  i 
centered  at  47°3g'42"  N  122°: 

(k)  Precautionary  area  "T. 
area  of  1,250  yards  radius  ce 
4r34*34 " N  122*2700*  W;  ar 

(I)  Precautionary  area  'TC 
circular  area  of  1,250  yards  i 
centered  at  47°ig'30"  N  122°; 

9161.1313    Roaarto  Strati  and 

Sections  1S1.1315  through 
apply  to  the  waters  of  Rosai 
bounded  to  the  south  by  the 
Precautionary  Area  "RB  "  an 
north  by  the  center  of  Preca 
Area  "C"  and  in  Cuemes  CI 
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(»)  Between  the  "RA"  and  "RB" 
precautionary  areas: 

4«'28'W"T<    122»57'm*'W 

4«*2S2rN    122*48'2S"'W 

^5)  Between  the  "RB"  and  "SA" 
precautionary  areas: 

48'2S'12">I  1Z2*M'40"W 
48'24'10"  N  122*44't2"  W 
«"13'22"M    ur  4«'65"W 

(&]  Between  (he  "SA"  end  "SC" 
precautionary  areas: 

48'M'4fl"  N  122'4S'U"  W 
4«W48"  N  122'39'36"  W 
48*02'2r't«    122*38'20"'W 

(73  Between  the  "SG"  and  "SE" 
precautionary  areas: 

48'01'2(rN    W2*a7'8r'W 

47*8rsr'W  i2r34'«rw 

«7'»5'«"*I    122*3014'W 

(8)  Between  the  "SE"  and  "ST' 
precautionary  areas: 

47*64'S9"W  IZTZB-irW 
47°4e'81"N    12e°J6'23"  W 

(9)  Between  the  "ST"  «nd  "SG" 
{»recautionary  areas: 

4r45'19"TiI  122'28'n"W 
47*40'19"  N    122'27*S«r'  W 

(V^  Between  the  "SO"  and 'T' 
precautkKury  areas: 

47'39TJrN  12Z*27'42"W 
47*S512"N    122"2ror'W 

(11]  Between  the  "r'and  "TC" 
precautionary  areas: 

47*33'5e"N  122"M'4r'W 

47°26'53"  N  122°24'12"  W 

47'23'07"  N  122'21'08"  W 

47*lff'54"N  •122*26'37"W 

(12]  Between  the  "CA  "  nd  "C" 
precautionary  areas: 

48'44'15"  N  122'45'39"  W 
4a'41'39"  N    122 ^S'S*"  W 


§W1.1311    Traffic  tantseaet  Of 


)"W 

r  w 

RA' 

V. 


and"SA" 


(a]  Except  as  provided  in  paragraph 
(c)  oif  this  secUoB,  each  trafftc  lane 
consists  of  Ibe  area  within  two  parallel 
boundaries  that  are  1000  yards  apart, 
and  that  extend  to  and  intersect  with, 
the  boundary  of  a  precautiooary  area. 
Ooe  cl  these  paraUel  boundaries  is 
parallel  to  and  2S0  yards  Crom  the  center 
line  of  a  separation  zone. 

(h)  No  part  of  any  traffic  lane  is 
contained  in  a  precautionary  area. 

fcj  The  tiaffiic  lane  in  Roeario  Strait 
consists  of  the  ai«a  endoeed  by  a  line 
begroniag  at  4«°2rd0"  N  122'43'27"  W; 
thence  northerly  to  «e°36'09"  N 
122°44  56    W;  tbence  northeasterly  to 
48°39'i8"  N  122'42'4Z"  W;  theaoe 
westerly  and  northwestenly  ak>ag  '^ 


boundary  of  precautionary  area  "C"  to 
48''39'37"  N  122"'43'58"  W;  thenc* 
southerly  to  48'38'24"  N  122*4408"  W; 
thence  soethvresteriy  to  48*3e'08"  N 
122*45'44''  W:  thence  southeriy  to 
48'29'30"  N  122*44'41"  W;  thence 
southwesterly  to  48°27'37"  N  122°45'2r' 
W;  thence  northeasterly  and 
southeasterly  along  the  boundary  of 
precautionary  area  "RB"  to  the  point  of 
beginning. 

S  161.1312    Precatftionary  areas  east  of 
Port  Angties. 

The  precautionary  areas  are: 
(a)  Port  Angeles  precautionary  area. 
An  area  enclosed  by  a  line  beginning  on 
the  shoreline  at  New  Dungeness  Spit  at 
48*11'00''  N  123*06'30"  W.  thence  due 
north  to  48''17'10"  N  123*06'30"  W. 
thence  southwesterly  to  48*10'00''  N 
123*27'38"  W.  dience  due  south  to  the 
shoreline,  thence  along  the  shoreline  to 
the  point  of  beginning; 

(bj  Precautionary  area  "RA."  A 
circular  area  of  Z500  yards  radius 
centered  at  48*19'4r  N  12r58'34"  W; 

(c)  Precautionary  ares  "RB."  A 
circular  area  of  2,500  yards  radius 
centered  at  48*26'24"  N  122*45'12"  W. 
(The  center  of  precautionary  area  "RF' 
is  not  marked  by  a  buoy): 

(d)  Precautionary  area  "C."  A  circular 
area  of  2,500  yards  radius  centered  at 
4r40'34''  N  122*42'44"  W; 

(e)  Preoatianary  area  "CA."  A 
circular  area  of  2,500  yards  radius 
centered  at  48''45'lfl"  N  122'46'28"  W; 

(f)  Precautionary  Area  "SA."  A 
circular  area  of  4.000  yards  radius 
centered  at  48'11'28"  N  122*4e'43  "  W: 

(g)  Precautionafy  area  "SC"  A 
circular  area  of  1.250  yards  radius 
centered  at  48° 01  52'  N  122''3S'05  '  W: 

(h)  Precautionary  area  "SE."  A 
circular  area  of  1,250  yards  radius 
centered  at  47'55'25 "  N  122''28'2B  "  W; 

(i)  Precautionary  area  "SF."  A  circular 
area  of  1,250  yards  radius  centered  at 
47*45'56 "  N  122''28'11"  W; 

(i)  Precautionary  area  "SG."  A 
circular  area  of  1.250  yards  radius 
centered  at  47"'39'42"  N  122''27'48"  W; 

(k)  Precautionary  area  "T."  A  circular 
area  of  1,250  yards  radius  centered  at 
47''34'34"  N  122'27'00"  W;  and 

(1)  Precautionary  area  "TC"  A 
circular  area  of  1,250  yards  radius 
centered  at  47°19'30"  N  122°2719  "  W. 

1 161.1313    Roaarto  Strati  and  Ouemes 
Channel  fislee. 

Sections  1B1.1315  through  161.1317 
apply  to  the  waters  of  Rosario  Strait 
bounded  to  the  south  by  the  center  of 
Precautionary  Area  "RB  '  and  to  the 
north  by  the  center  of  Precautiooary 
Area  "C."  and  In  Cuemes  Chaonel. 


$161.1314    Before  entering  Rosailo  ttralt 
or  Quemes  Channel. 

(a)  At  least  15  minutes  before  a  ressel 
enters  Rosario  Strait  or  Guemes 
Channel,  the  Master,  Pilot,  or  person 
directing  the  movement  of  the  vessel 
shall  report  the  vessel's  ETA  and  point 
of  entry  to  the  VTC. 

(b)  A  vessel  40.000  deadweight  tons  or 
greater  mast  receive  permission  to  enter 
Rosario  Strait  or  Guemes  Channel  from 
the  VTC. 

(161.1319    Entering  and  transiting  Rosario 
StisN  Of  Qeemee  Channel. 

(a]  A  vessel  may  not  enter  Rosario 
Strait  or  Guemes  Channel  unless: 

(1)  The  entry  report  required  in 
S  iei.l314(a]  of  this  subpart  has  been 
made; 

(2]  Permission,  if  required  by 
§  181.1314(b]  of  this  subpart  is  received; 

(3]  The  communications  rules  of  this 
part  can  be  complied  with: 

(4)  The  vessel  is  free  of  any  condition 
which  may  impair  its  navigation,  such 
as  fire,  defective  propulsion  machinery, 
defective  steering  equipment,  defective 
radar,  defective  gyrocompass,  defective 
sounding  device,  or  similar  conditioD  or 
defect:  and 

(5)  During  periods  of  reduced  visibility 
of  2  miles  or  less,  the  radar  is  operating 
and  observed  by  a  qualified  operator. 

(b)  No  vessel  40,000  deadweight  tons 
or  greater  may  meet  or  overtake  another 
vessel  of  300  ^"oss  tons  or  greater  in 
Rosario  Strait  or  Guemes  Channel. 

S  161.1316    Passing  arrai^emerrts  In 
Roeerlo  Strait  or  Ouemes  Ctiaonel. 

Before  a  vessel  meets,  overtakes,  or 
crosses  ahead  of  any  other  vessel  listed 
in  SS  161.11(b)  or  im.l301(a)  (1)  and  (2). 
in  Rosario  Strait  or  Guemes  Channel, 
the  Master,  Pilot,  or  person  directing  the 
movement  of  the  vessel  shall  miake  safe 
passing  arrangements  on  the  Bridge-to- 
Bridge  Radio  Telephone  Act  frequency, 
channel  13  (156.65  Mliz),  or  the 
designated  VTS  frequency. 

S  161.1317    VTS  Puget  80WNI  Area. 

(a]  The  VTSPS  Area  consists  of  all 
navigable  waters  of  the  U.S.  bounded  by 
the  Washington  State  coastline  and  a 
line  commencing  where  the  Washington 
State  coastline  intersects  latitude 
48*10'00"  N  on  Cape  Alava;  thence 
drawn  due  west  to  the  point  of 
intersection  with  the  U.S.  Territorial  Sea 
Boundary;  thence  northward  and 
eastward  along  the  U.S.  Territorial  Sea 
Boundary  to  its  intersection  with  the 
U.S./Caaeda  bitemational  Boundary: 
theiice  along  the  U.S./Canada 
Intematiooai  Boundary  through  the 
waters  koown  as  the  Strait  of  Juan  de 
Fuca.  Haro  Strait.  Boundary  Pass,  aad 


the  Strait  of  Georgia  to  a  point  of 
intersection  with  the  Washington  State 
coastline  at  the  International  Boundary 
Range  C  Rear  Light. 

(b)  This  area  Includes  all  of  the 
following  northwestern  Washington 
waters:  Puget  Sound.  Hood  Canal. 
Possession  Sound,  the  San  Juan 
Archipelago,  Rosario  Strait,  Guemes 
Channel,  Bellingham  Bay,  the  U.S. 
waters  of  the  Strait  of  Yxsa  de  Paca  and 
Georgia  Strait  and  all  waters  adjacent 
to  the  above. 


(161.1316 
Manual. 


VTS  Paget  Sound  Usase 


To  obtain  copies  of  the  VTS  Puget 
Sound  Users  Manual  free-of-charge. 
write  to:  Commanding  Officer.  U.S. 
Coast  Guard  Vessel  Traffic  Service 
Puget  Sound.  1519  Aladcan  Way  South. 
Seattle,  WA  98134-1102. 

Vessel  Traffic  Service  Priace  WMn 
Sound  (VT8PWS) 

(161.1701    Designated  fraqaancy. 

(a)  The  primary  frequency  tor 
communicating  with  the  VTC  te  IfiB.GS 
MHz  (channel  13). 

(b)  The  VTC  also  mooitors  channel  16. 
In  the  event  of  communications  faihire 
on  channel  13.  VTS  communications 
must  be  on  channel  IB. 

(c)  The  voice  call  for  VTSPWS  ie 
"VALDEZ  TRAFnC." 

(ttt.17«l    MHal  report 

(a)  In  addition  to  the  Initial  reporting 
requirement!  specified  in  1 161.41.  the 
Master,  Pilot,  or  person  directing  the 
movement  of  a  tank  ship  greater  than 
20,000  DWT  shall  report  the  vessels 
nante  and  location  at  leest  three  hours 
before  a  vessel  enters  or  begins  to 
navigate  in  the  VTS  Are*. 

(b)  Fishing  vessels  aianeavering  at 
various  courses  and  speeds  while 
engaged  in  fishing  need  only  report  their 
location  to  the  VTC. 

(c)  Tank  ships  must  also  report  Aeir 
draft  aad  whether  laden  or  unladen,  and 
if  laden,  what  type  of  cargo  is  on  board. 

(d)  Participating  vessels  intending  to 
enter  the  VTS  Area  via  the  Caps 
Hinchinbrook  Entrance  shall  report  tiM 
information  in  (  181  41  at  least  3  hove 
before  the  vessel  enters  the  VTS  Area  at 
Cape  Hinchinbrook  Entrance.  This  is  to 
enable  the  VTC  to  provide  the  best 
possible  trafTtc  advisories  to  tankers 
using  the  Safety  Fairway  outside  the 
Cape  Hinchinbrook  Entrance, 

(161.1703    FeNow-uf  report 

In  addition  to  the  reporting 
requirements  contained  in  i  16143.  the 
Master,  Pilot  or  persoa  directing  the 
movement  of  the  vessel  shall  report  the 
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vessels  name  and  location  at  least  30 
minutes  before  a  vessel  enters  or  begins 
to  navigate  in  the  VTS  Area  through 
Hinchinbrook  entrance. 

§161.1704    Reporting  points. 

All  vessels  must  report  to  the  VTC 
when  passing  the  following  reporting 
points  for  frequented  routes  in  the 
VTSPWS  Area. 

(a)  Cape  Hinchinbrook — Valdez: 
(ij  Hinchinbrook  Entrance; 

(2)  Naked  Island; 

(3)  *Reef  Island; 

(4)  'Tongue  Point;  and 

(5)  'Entrance  Island. 

(b)  Cape  Hinchinbrook — Cordova: 

(1)  Cape  Hinchinbrook;  and 

(2)  Johnstone  Point. 

(c)  Cape  Hinchinbrook — WhittieK 

(1)  Cape  Hinchinbrook;  and 

(2)  Naked  Island. 

(d)  Valdez— Whittier: 

(1)  'Entrance  Island; 

(2)  'Tongue  Point; 

(3)  'Point  Freemantle;  and 

(4)  Granite  Point. 

(e)  Valdez — Cordova: 
(1)  'Entrance  Island; 
(2J  'Tongue  Point; 

(3) 'Reef  Island;  and 
(4)  Red  Head. 

Note:  The  reporting  points  marked  with  an 
asterisk  are  required  only  when  specified  by 
the  VTC. 

$161.1705    Traffic  lanes. 

The  traffic  lanes  are  1,504  yards  wide 
beginning  at  Hinchinbrook  Entrance  and 
decrease  in  width  to  1001  yards  at 
Valdez  Arm  west  of  Bligh  Reef,  where 
they  terminate.  The  traffic  lanes  are  as 
follows: 

(a)  The  inward  bound  traffic  lane  is 
between  the  separation  zone  and  a  line 
connecting  the  following  points: 

eO'58'09"  N  146*46'16"  W 

60'49C7"  N  146°58'42"  W 

eO°350O'  N  147*01'42"  W 

60*15'45"N  146*44'20"W 

(b)  The  outward  bound  traffic  lane  is 
between  the  separation  zone  and  a  line 
connecting  the  following  points: 

60'59'01"  N  146°48'37"  W 

eo°50'04"  N  147'03'35"  W 

80'34'36"N  14r06'48"W 

60*17'38"  N  146*51'20"  W 

$161.1706    Separation  zone. 

The  separation  zone  is  2,001  yards 
wide  beginning  at  Hinchinbrook 
Entrance  and  decreases  in  width  to 
1,001  yards  at  Valdez  Arm  west  of  Bligh 
Reef,  where  it  terminates.  The 
separation  zone  is  boimded  by  lines 
connecting  the  following  points: 

eO*58'43'  N  148*47'50'  W 
e0"49'47'  N  14r02'06'  W 
e0*34'43'  N    14r05'16'  W 


60'17'05'  N 
60*16'20"  N 
60°34'53"  N 
60°49'23'  N 
eO'58'26'  N 


146*4918'  W 
146'46'2a'  W 
147*03'14'  W 
147'00'08'  W 
146'47'02'  W 


§  161.1707    One-way  traffic  In  Valdez 
Narrows. 

(a)  The  Valdez  Narrows  One-Way 
Traffic  Area  consists  of  the  navigable 
waters  of  the  United  States  in  Valdez 
Arm,  Valdez  Narrows,  and  Port  Valdez 
northeast  of  a  line  bearing  307°  True 
from  Tongue  Point  at  61°02'06'  N 
146°40'00'  W.  and  southwest  of  a  line 
bearing  307°  True  from  Entrance  Island 
Light  at  61°05'06'  N  146°36'42'  W. 

(b)  The  Valdez  Narrows  One-Way 
Traffic  Area  is  restricted  to  one-way 
traffic  whenever  a  tank  ship  of  20,000 
DWT  or  more  is  navigating  therein. 

(c)  A  tank  ship  of  20,000  DWT  or  more 
may  not  enter  Valdez  Narrows  One- 
Way  Traffic  Area  unless: 

(1)  It  complies  with  the  procedures  for 
entering  Valdez  Narrows  in  §  161.1708; 
and 

(2)  It  complies  with  the  rules  for  tank 
ships  in  the  VTS  Area  in  $  181.1710. 

$  161.1708    Entering  Valdez  Narrows. 

A  vessel  described  in  $  161.11(b)  may 
not  enter  the  Valdez  Narrows  One-Way 
Traffic  Area  unless: 

(a)  Permission  to  enter  is  obtained 
from  the  VTC; 

(1)  Outbound  vessels  will  not  be 
granted  permission  to  enter  Valdez 
Narrows  if  any  inbound  tank  ship  will 
be  north  of  61°  N  by  the  time  the 
outbound  vessel  is  abeam  Tongue  Point. 

(2j  Inbound  vessels  will  not  be 
granted  permission  to  proceed  north  of 
61°  N  until  outbound  tank  ship  traffic 
has  exited  the  Valdez  Narrows  One- 
Way  Zone  at  Tongue  Point. 

(b)  Any  directions  from  the  VTC  to 
remain  separated  from  another  vessel 
are  complied  with; 

(c)  The  radio  equipment  on  the  vessel 
that  is  used  to  transmit  reports  required 
by  the  VTSPWS  rules  is  in  operation; 

(d)  The  radar  on  a  vessel  equipped 
with  radar  is  in  operation  and  manned: 
and 

(e)  The  vessel  is  free  of  any  condition 
that  may  impair  its  navigation,  such  as 
fire,  defective  steering  equipment, 
defective  propulsion  machinery,  or 
similar  condition  or  defect. 

§  1 6 1 . 1 709    Communications  In  Valdez 
Narrows. 

Before  a  vessel  meets,  overtakes,  or 
crosses  ahead  of  any  vessel  in  the 
Valdez  Narrows  One-Way  Traffic  Area, 
the  Master,  Pilot,  or  person  directing  the 
movement  of  the  vessel  shall  transmit 
the  intentions  of  his  vessel  to  any  other 
vessel,  for  the  purpose  of  making  safe 


passing  arrangements,  on  channel  13 
(156.650  MHz). 

$  161.1710    Tank  ships  in  the  VTS  Area. 

(a)  Each  tank  ship  of  20,000  DWT  or 
more  operating  in  the  VTS  Area  must: 

(1)  Have  two  separate  marine  radar 
systems  for  surface  navigation,  one  of 
which  is  operating  and  the  other  is 
either  operating  or  capable  of  immediate 
operation; 

(2)  Have  an  operating  Loran  C 
receiver; 

(3)  Have  an  operating  rate  of  turn 
indicator;  and 

(4)  Have  at  least  two  radiotelephones 
capable  of  operating  on  the  designated 
VTS  frequency,  one  of  which  is  capable 
of  battery  operation. 

(b)  No  laden  tank  ship  of  20,000  DWT 
tons  or  more  may  transit  that  portion  of 
Valdez  Narrows  between  Middle  Rock 
and  Potato  Point  at  a  speed  in  excess  of 
six  knots. 

(c)  No  tank  ship  of  20,000  DWT  tons 
or  more  may  transit  the  Valdez  Narrows 
One-Way  Traffic  Area  at  a  speed  in 
excess  of  twelve  knots. 

(d)  While  in  the  VTS  Area,  if  a  tank 
ship  of  20,000  DWT  tons  or  more  is 
unable  to  comply  with  paragraph  (a)(1) 
of  this  section,  the  Master,  Pilot,  or 
person  directing  the  movement  of  the 
vessel  shall  immediately  notify  the  VTC. 


S  161.1711    Tug  assistance  for  tanic  sitlps. 

(a)  For  the  purposes  of  this  section, 
tug  assistance  means  the  use  of  a 
sufficient  number  of  tugs  properly 
manned  and  positioned,  with  enough 
power  and  maneuverability  to  enable 
the  vessel  to  accomplish  the  intended 
maneuvers  safely.  Factors  to  be 
considered  in  determining  the  amount  of 
tug  assistance  needed  are: 

(1)  Existing  and  expected  conditions 
of  wind,  tide  and  current;  and 

(2)  Size,  displacement  and 
maneuvering  capability  of  the  vessel. 

(b)  No  laden  tank  ship  of  20,000  DWT 
or  more  may  transit  the  Valdez  Narrows 
One-Way  Traffic  Area  unless: 

(1)  A  sufficient  number  of  tugs  are 
standing  by  at  the  northern  end  of 
Valdez  Narrows;  and 

(2)  Tug  assistance  is  used  when 
directed  by  the  VTC. 

(c)  The  Master,  Pilot,  or  person 
directing  the  movement  of  any  tank  ship 
required  to  use  tug  assistance  shall 
insure  that  there  are  sufficient  persons 
positioned  on  the  vessel  to  handle  lines 
to  tugs  as  needed. 

$161.1712    Special  circumstances. 

(a)  Extension  of  the  Valdez  Narrows 
One-Way  Traffic  Area  may  occur  when 
the  VTC  determines  that  hazardous  ice 


conditions  exist  in  Valdez  Ai 
instances: 

(1)  The  VaWet  Narrows  Oi 
TrafiPic  Area  will  be  extendec 
line  from  a2*5'218''  N  147*06'2 
60*48  24  ■  N  146*47'30"  W; 

(2)  The  extended  ooo-way 
will  apply  to  all  vessels  defin 
S  161.11(b),  except  Passenge: 
commercial  vessels  of  less  tb 
gross  Ions;  tank  ship  escort  v 
vessels  of  the  Alaska  Marine 
system. 

(3)  All  Qorthbound  vessels 
these  provisions  a;^y  shall  i 
north  of  a0*40'00"  N.  unless  a 
by  the  VTC 

(b)  The  VTC  may  impose  t 
BMvement  restrictions  when 
wind  conditions  above  X  kn 
anticipated)  (exist),  as  fbUow 

(1)  When  the  steady  wind 
in  Valdez  Narrows  or  Port  V. 
exceeds  40  knots,  iu>  tank  sh 
DWT  or  more  will  be  given  f 
to  enter  Valdez  Narrows  one 
inbound,  or  get  underway  frt 
outbound  unless  specifically 
bsrtfaeVTC. 

(2)  When  the  steady  wind 
exceeds  30  knots,  ship  assist 
escorts  will  be  specified  by  t 
inbound  and  outbound  tai^  i 
20000  DWT  or  more  for  tke  I 
Valdez  Narrows  and  Port  Vi 

(c)  The  VTC  may  impose  t 
movemeat  restrictions  when 
wind  conditioos  above  40  kn 
anticipated)  (exist),  as  foQov 

(1)  Underway  tank  ships  n 
anchor  in  the  anchorage  desj 
S  110.233  of  this  chapter. 

(2)  Tank  ships  already  anc 
(i)  Maintain  a  constant  bri 

and  determine  position  with 
frequency  to  enable  the  vee« 
underway  safely  if  the  anchc 
aad 

(H)  Place  the  entire  main  p 
system  on  immediate  standt 

(3)  Anchored  tank  ships  m 
underway  and  proceed  as  di 
the  VTC  when: 

(i)  The  steady  wind  comp( 
exceeds  45  kts;  or 
(iij  Any  dragging  of  the  an 

Via  Piince  WHWaii 

The  VTS  Area  consists  of 
navigable  waters  ef  Ae  Unit 
north  of  a  line  drawn  from  C 
Hinchinbrook  Light  to  Schoc 
Light,  comprising  that  portio 
WiHian  Sound  between  lonj 
im'MVar  W  and  IfTZOW 
includes  Valdez  Arm,  Valde 
and  Port  Vakkz. 
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passing  arrangements,  on  channel  13 
(156.650  MHz). 

S  161.1710    Tank  ships  In  ttis  VTS  Arsa. 

(a)  Each  tank  ship  of  20,000  DWT  or 
more  operating  in  the  VTS  Area  must: 

(1)  Have  two  separate  marine  radar 
systems  for  surface  navigation,  one  of 
which  is  operating  and  the  other  is 
either  operating  or  capable  of  immediate 
operation; 

(2)  Have  an  operating  Loran  C 
receiver; 

(3)  Have  an  operating  rate  of  turn 
indicator;  and 

(4)  Have  at  least  two  radiotelephones 
capable  of  operating  on  the  designated 
VTS  frequency,  one  of  which  is  capable 
of  battery  operation. 

(b)  No  laden  tank  ship  of  20,000  DWT 
tons  or  more  may  transit  that  portion  of 
Valdez  Narrows  between  Middle  Rock 
and  Potato  Point  at  a  speed  in  excess  of 
six  knots. 

(c)  No  tank  ship  of  20,000  DWT  tons 
or  more  may  transit  the  Valdez  Narrows 
One-Way  Traffic  Area  at  a  speed  in 
excess  of  twelve  knots. 

(d)  While  in  the  VTS  Area,  if  a  tank 
ship  of  20,000  DWT  tons  or  more  is 
unable  to  comply  with  paragraph  (a)(1) 
of  this  section,  the  Master,  Pilot,  or 
person  directing  the  movement  of  the 
vessel  shall  immediately  notify  the  VTC. 

S  161.1711    Tug  asaistancs  for  tank  ships. 

(a)  For  the  purposes  of  this  section, 
tug  assistance  means  the  use  of  a 
sufficient  number  of  tugs  properly 
manned  and  positioned,  with  enough 
power  and  maneuverability  to  enable 
the  vessel  to  accomplish  the  intended 
maneuvers  safely.  Factors  to  be 
considered  in  determining  the  amount  of 
tug  assistance  needed  are: 

(1)  Existing  and  expected  conditions 
of  wind,  tide  and  current;  and 

(2)  Size,  displacement  and 
maneuvering  capability  of  the  vessel. 

(b)  No  laden  tank  ship  of  20,000  DWT 
or  more  may  transit  the  Valdez  Narrows 
One-Way  Traffic  Area  unless: 

(1)  A  sufficient  number  of  tugs  are 
standing  by  at  the  northern  end  of 
Valdez  Narrows;  and 

(2)  Tug  assistance  is  used  when 
directed  by  the  VTC. 

(c)  The  Master,  Pilot,  or  person 
directing  the  movement  of  any  tank  ship 
required  to  use  tug  assistance  shall 
insure  that  there  are  sufficient  persons 
positioned  on  the  vessel  to  handle  lines 
to  tugs  as  needed. 

9 161.1712    Special  clrcumstancas. 

(a)  Extension  of  the  Valdez  Narrows 
One-Way  Traffic  Area  may  occur  when 
the  VTC  determines  that  hazardous  ice 


conditions  exist  in  Valdez  Arm.  In  these 
Instances: 

(1)  The  Valdez  Narrows  One-Way 
TrafiTic  Area  will  be  extended  south  to  a 
line  from 62*5*213"  N  147*0630"  W.  to 
60'48'24"  N  146*4r30"  W: 

(2)  The  extended  ooe-way  traffic  area 
will  apply  to  all  vessels  defined  in 

S  161.11(b),  except  Passenger  and 
commercial  vessels  of  less  than  14)00 
gross  tons:  tank  ship  escort  vessels:  and 
vessels  of  the  Alaska  Marine  Hi^way 
system. 

(3)  All  UMlbbound  vessels  to  which 
these  provisions  apply  shall  not  proceed 
north  of  eo'40'00"  N.  unless  authorized 
by  the  VTC 

(b)  Tbe  VTC  may  impose  tank  ship 
BMveraent  restrictions  when  steady 
wind  conditions  above  30  knots  (are 
anticipated)  (exist),  as  follows: 

(1)  When  the  steady  wind  component 
in  Valdez  Narrows  or  Port  Valdez 
exceeds  40  knots,  no  tank  ship  of  20.000 
DWT  or  more  will  be  given  permission 
to  enter  Valdez  Narrows  one-way  zona 
inbound,  or  get  underway  from  the  berth 
outbound  unless  specifically  exempted 
by  the  VTC 

(2)  When  the  steady  wind  componeot 
exceeds  30  knots,  ship  assist  vessel 
escorts  will  be  specified  by  the  VTC  for 
inbound  and  outbound  tank  ships  of 
20JXX)  DWT  or  more  for  the  transit  of 
Valdez  Narrows  and  Port  Valdez. 

(c)  The  VTC  may  impose  tank  ship 
movement  restrictions  when  steady 
wind  conditions  above  40  knots  (are 
anticipated)  (exist),  as  follows: 

(1)  Underway  tank  ships  must  not 
anchor  in  the  anchorage  designated  in 
§  110.233  of  this  chapter. 

(2)  Tank  ships  already  anchored  must: 
(i)  Maintain  a  constant  bridge  watch 

and  determine  position  with  sufficient 
frequency  to  enable  the  vessel  to  get 
underway  safdy  if  the  anchor  drags; 
and 

(ii)  Place  the  entire  main  propulsion 
system  on  immediate  standby. 

(3)  Anchored  tank  ships  must  get 
underway  and  proceed  as  directed  by 
the  VTC  when: 

(i)  The  steady  wind  component 
exceeds  46  kts:  or 
(ii)  Any  dragging  of  the  anchor  occurs. 

9161.1718    VTS  Prince  Wimam  Soand 
Area. 

The  VTS  Area  consists  ef  tfie 
navigable  waters  of  the  United  States 
north  of  a  line  drawn  from  Cape 
Hinchinbrook  Light  to  Schooner  Rock 
Light,  comprising  that  portion  of  Prince 
Williani  Sound  between  longitudes 
14e''301Kr  W  and  IfTZOW"  W  and 
inclodes  Valdec  Arm,  VaMet  Narrows 
and  Pert  Vakkc 


9161.1714    VTS  Prince  Wimam  SouMd 
UaersManoaL 

To  obtain  copies  of  the  VTS  Prince 
William  Sound  Users  Manual  free-of- 
charge,  write  to:  Commarding  Officer. 
U.S.  Coaet  Goard  Vessel  Traffic  Service 
Prince  William  Sound.  P.O.  Box  486. 
Valdez,  AK  99688-0488, 


maps  or  charts  referenced  to  NAD  83 
only  after  application  of  the  appropriate 
corrections  tiiiat  are  put>ii8hed  on  the 
particular  map  or  chart  bemg  used. 


Subpart  C— Othor  VmmI  Tnffto 
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Nota:  Sioce  the  rulei  in  thii  subpart  relate 
to  trafTic  management  functions,  they  are 
included  in  this  part,  however,  they  are 
independent  of  the  National  VTS  regulaUoBi 
contained  in  subparts  A  and  B  of  thU  part. 

Juan  De  Fuca  Resion  Cooperative 
Vessel  Tiafilc  Managmwnl  System 
(CVTMS).  Gaaeral  Ri^ 


9161.2000 

Sections  181.2000  to  161.2086  prescribe 
rules  for  vessel  operation  In  the  CVTMS. 
These  rules  are  intended  to  enhance 
safe  and  expeditious  vessel  traffic 
movement  to  prevent  groundings  and 
collisiona.  and  to  minimize  the  risk  of 
property  damage  and  polhition  to  ^ 
marine  environment. 

916tJ001    AppllceblHly. 

(a)  The  CVTMS  is  established  as  a 
program  jointly  managed  by  the  United 
States  and  Canada.  The  CVTMS  Area  is 
divided  into  zones,  which  are 
administered  solely  by  the  United  States 
or  Canada.  The  approbate  Vessel 
Traffic  Management  Center  administers, 
within  its  zone,  the  regulations  isaoed  by 
both  nations.  Each  set  of  regulations 
applies  only  to  the  waters  over  which 
the  issuing  nation  has  junsdkction  and 
each  nation  will  enforce  only  its  own  set 
of  regulations.  With  the  exception  ol  the 
vessels  listed  ia  |  iei.2002.  the  United 
States'  regulations  apply  in  the  CVTMS 
Area  to: 

(1)  Each  vessel  of  30  meters  (96  feet) 
or  more  in  length;  and 

(2)  Each  vessel  that  is  engaged  in 
towing  fplnngaiHa  or  astem.  or  in  pushing 
ahead,  one  or  more  vessels  or  objects, 
other  than  fishing  gear,  where: 

(i)  The  combined  overall  length  of  the 
vessel  towing,  the  towing  apparatus, 
and  tiM  vwael  or  o^ect  towwl  ia  4S 
meters  (147  feet)  or  more;  or 

(ii)  The  vessel  or  object  towed  is  20 
meters  (65  feet)  or  more  in  overall 
length. 

(b)  Geographic  coordinates  expressed 
in  terms  of  latitude  or  longitude,  or  both. 
are  not  intended  for  plotting  on  maps  or 
charts  whose  references  horizontal 
datum  is  the  North  American  Datum  of 
1983  (NAD  83).  unless  sudi  geographic 
coordinates  are  expressly  labeled  NAD 
83.  Geographic  oo«««linates  without  the 
NAD  83  reference  may  be  plotted  on 


916U002    Veaeel  aMfnpttoaa. 

The  roles  contained  in  ( 1 161 J012 

throofh  161.2036.  do  not  apply  to: 

(a)  Fishing  vessels  of  less  than  300 
gross  tons; 

(b)  Unmanned  vessels  or  vessels 
which  are  being  towed  or  pushed,  on 

(c)  Vessels  engaged  in  to^^ing  or 
piuhing  within  a  log  booming  ground. 


9101.2003 

The  following  definitions  supplement 
the  definitions  contained  In  st^part  A  of 
this  part.  As  used  In  if  181.2000  through 
161.2066: 

Authority  aeaM  tka  Coaamisaioner  of 
the  Canadian  Coast  Guard  or  ^ 
Commandant  of  the  United  States  Coast 
Guard. 

Berth  means  any  wharf,  pier, 
anchorage,  or  nworing  buoy. 

Cooperative  Vessel  Traffic 
Management  Center  (CVTMC)  means 
the  shore  based  facility  established  by 
the  appropriate  authority  for  managing 
traffic  in  the  CVTMS. 

Cooperative  Vessel  Traffic 
Maaagement  System  Center  direction 
(CVTMC  direction)  means  an 
instruction  issued  by  a  vessel  traffic 
management  center  to  one  or  more 
ships,  for  the  ptnpose  of  managing 
vessel  traffic 

Cooperative  Vessel  Traffic 
Management  System  (CVTMS)  means 
the  system  of  vessel  traffic  managemeot 
established  and  )oindy  operated  by 
Canada  and  the  United  States  within  the 
waters  of  the  CVTMS  Area. 

Cooperative  Vessel  Traffic 
Management  System  Area  (CVTMS 
Area)  means  the  waters  described  in 
1 161.2054. 

National  vessel  traffic  service  aaeaas 
a  vessel  traffic  service  which  is 
operated  and  administered  solely  by 
Canada  or  the  United  States  and  is  not  a 
part  of  the  Cooperative  Vessel  Traffic 
Management  System. 

Zoae  Bieans  a  geographic  subdivisian 
of  the  CVTMC  Area,  defined  for 
purposes  of  allocating  responsibility  lor 
vessel  traffic  management  to  one  of  the 
authorities. 

9161.2004    Veeeel  operatteo  te  —  CVTMS 

Area. 

No  person,  except  those  authorized  to 
do  ao  lader  |  lil.200S,  may  caoee  «r 
autlMriza  the  operation  of  a  vessd  la  the 
CVTMS  Area  contrary  to  the  rules  in 
tl  161.2000  through  161.2066. 
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§161.2005    CVTMC  directions. 

(a)  During  conditions  of  vessel 
congestion,  adverse  weather,  reduced 
visibility,  or  other  hazardous 
circumstances  in  a  CVTMS  Zone,  the 
CVTMC  may  issue  directions  to  control 
and  supervise  traffic,  and  may  specify 
times  when  vessels  may  enter,  move 
within  or  through,  or  depart  from  ports, 
harbors,  or  other  waters  of  the  CVTMS 
Zone. 

(b)  When  a  vessel  is  navigating  in  an 
imsafe  manner  or  with  improperly 
functioning  equipment,  the  CVTMC  may 
direct  the  vessel's  movement,  including 
directing  it  to  anchor  or  moor. 

(c)  The  Master,  Pilot,  or  person 
directing  the  movement  of  a  vessel  shall 
comply  with  each  direction  issued  to  the 
vessel. 

§  1 6 1 .2006    Requirement  to  carry 
regulation*. 

(a]  The  Master,  Pilot,  or  person 
directing  the  movement  of  a  vessel  shall 
ensure  that  a  copy  of  the  current 
Cooperative  Vessel  Traffic  Management 
Systems  regulations,  33  CFR  161.2000— 
161.2066,  is  available  on  board  the 
vessel  when  it  is  in  the  CVTMS  Area. 
The  regulations  are  reprinted  in  the 
CVTMS  Users  Manual. 

(b)  A  CVTMS  Users  Manual,  which 
contains  the  regulations  and  other  useful 
information  for  operating  in  the  CVTMS 
area,  is  available  fi'ee-of-charge  from: 

Officer-in-Charge,  Transport  Canada, 
Canadian  Coast  Guard  Vessel  Traffic 
Management  Centre,  P.O.  Box  190, 
Ucluelet.  BC  Canada,  VOR  3A0,  Phone: 
(604)  726-7777 
or 

Commanding  Officer,  U.S.  Coast  Guard 
Vessel  Traffic  Service.  1519  Alaskan  Way 
South,  Seattle,  Washington  98134,  Phone: 
(206)286-5640 


or 
Officer-in-Charge.  Transport  Canada, 
Canadian  Coast  Guard  Vessel  Traffic 
Management  Centre,  Room  1006  Kapilano 
100,  Park  Royal  West  Vancouver,  BC 
Canada,  V7T 1A2,  Phone:  (604)  666-6011. 

§  161.2007    Laws  and  regulations  not 
affected. 

Unless  expressly  stated  otherwise, 
nothing  in  §§  161.2000  through  161.2066 
is  intended  to  relieve  any  person  from 
complying  with  any  other  applicable 
laws  or  regulation. 

§  1 6 1 .2008    Authorization  to  deviate  from 
these  rules;  equivalent  procedures. 

(a)  Where  these  regulations  require  a 
particular  procedure,  the  Commander, 
Thirteenth  Coast  Guard  District  may, 
upon  written  request,  authorize  any 
other  procedure  for  use  in  U.S.  waters  if 
it  is  determined  that  such  other 
procedure  provides  a  level  of  safety 
equivalent  to  that  provided  by  the 
required  procedure.  An  application  for 
an  authorization  must  state  the  need 
and  fully  describe  the  proposed 
procedure. 

(b)  The  CVTMC  may,  upon  request, 
issue  an  authorization  to  deviate  from 
any  rule  in  55  161.2000  through  161.2066, 
for  a  voyage  or  part  of  a  voyage  on 
which  a  vessel  is  embarked  or  about  to 
embark. 

§161.2010    Emergencies. 

In  an  emergency,  the  Master,  pilot,  or 
person  directing  the  movement  of  the 
vessel  may  deviate  from  any  rule  in 
§§  161.2000  through  161.2066,  to  the 
extent  necessary  to  avoid  endangering 
persons,  property  or  the  environment, 
and  shall  report  the  deviation  to  the 
CVTMC  as  soon  as  possible. 


Zona 


Tolino  Zone 

Seattle  Zone 

Vancouver  Zone . 


Commimications  Rules 

§  161.2012    Radio  listening  watch. 

(a)  When  underway  or  anchored  or 
moored  to  a  buoy,  in  the  CVTMS  Area, 
the  Master.  Pilot,  or  person  responsible 
for  directing  the  movement  of  a  vessel 
shall  ensure  that  a  radiotelephone 
listening  watch  is  maintained  on  the 
frequency  designated  in  5  161.2014  for 
the  sector  of  the  CVTMS  Area  in  which 
the  vessel  is  operating,  except  when 
transmitting  on  that  frequency. 

(b)  All  reports  and  communications 
required  by  these  rules  must  be  made  to 
the  CVTMC  on  its  designated  frequency 
using  a  radiotelephone  that  is 
maintained  in  effective  operating 
condition  and  is  capable  of  operation  on 
the  navigational  bridge  of  the  vessel,  or. 
in  the  case  of  a  dredge,  at  its  main 
control  station. 

(1)  The  radio  listening  watch  required 
by  paragraph  (a)  of  this  section  may  be 
maintained  in  a  location  other  than  the 
vessel's  navigational  bridge  when  the 
vessel  is  anchored  or  moored  to  a  buoy. 

§  161.2014    Use  of  designated  frequencies. 

(a)  In  accordance  with  Federal 
Communications  Commission 
regulations,  no  person  may  use  the 
frequency  or  frequencies  designated  in 
this  section  to  transmit  any  information 
other  than  information  necessary  for  the 
safety  of  vessel  traffic. 

(b)  All  transmissions  on  the  CVTMS 
frequencies  shall  be  initiated  on  low 
power;  high  power  may  only  be  used  if 
low  power  communications  are 
unsuccessful. 

(c)  The  frequencies  to  be  used  when 
communicating  with  the  CVTMC  and 
with  other  vessels  are  as  follows: 


Primary  freq. 


MHz 


156.72$ 
156.700 
156.550 


Channel 


74 
14 
11 


Secondary  freq. 


MHz 


156.550 
156.660 
156.725 


Channel 


11 
13 
74 


§161.2016    Time. 

Each  report  required  by  55  161.2000 
through  161.2066  must  specify  time 
using: 

(a)  The  time  zone  in  effect  in  the 
CVTMS  Area;  and 

(b)  The  24-hour  clock  system. 

§161.2018    EngHsh  language. 

Each  report  required  by  55  161.2000 
through  161.2066  must  be  made  in  clear, 
unbroken  English  language. 


§  161.2020    Radiotelephone  equipment 
failure. 

(a)  If  the  radiotelephone  required  by 
5  161.2012  ceases  to  operate,  the  Master. 
Pilot,  or  person  directing  the  movement 
of  the  vessel  shall  ensure  that  it  is 
restored  to  operating  condition  as  soon 
as  possible.  'The  failure  of  a  vessels 
radiotelephone  equipment,  while  the 
vessel  is  underway,  will  not  in  itself 
constitute  a  violation  of  these  rules,  nor 
will  it  obligate  the  vessel  to  moor  or 


anchor;  however,  required  reports  must 
be  made  by  other  means,  if  possible, 
(b)  A  vessel  that  cannot  meet  the 
radiotelephone  requirements  of  these 
rules  may  not  get  underway  in  the 
CVTMS  Area  without  permission  from 
the  CVTMC. 

§161.2022    Report  of  radio  failure. 

Whenever  the  Master,  Pilot,  or  person 
directing  the  movement  of  the  vessel 
deviates  from  any  rule  in  55  161.2000 
through  161.2066  because  of  a  radio 


failure,  the  deviation  and  rac 
must  be  reported  to  the  CVT 
as  possible  by  whatever  mei 
available. 

§  161.2024  Report  of  impalrni 
operation  of  the  vessel. 

The  Master.  Pilot,  or  perse 
the  movement  of  the  vessel  i 
CVTMS  Area  shall  report  to 
as  soon  as  possible: 

(a)  Any  condition  on  the  v 
may  impair  its  navigation,  si 
defective  propulsion  machin 
defective  steering  equipmen 
radar,  defective  gyrocompas 
echo  depth  sounding  device, 
communications  equipment, 
navigational  lighting,  or  aim 
condition  or  defect; 

(b)  Any  tow  that  the  towii 
unable  to  control  or  can  con 
with  difficulty;  or 

(c)  When  involved  in  a  gn 
collision,  or  ramming  of  a  fi; 
floating  object. 

§161.2026    Miscellaneous  r*( 

The  Master.  Pilot,  or  pers( 
the  movement  of  the  vessel 
CVTMS  Area  should  report 
CVTMC  whenever  any  of  th 
circumstances  are  observed 

(a)  Another  vessel  in  appi 
difficulty  or  involved  in  a  ce 

(b)  Any  obstruction  whicl 
dangerous  to  navigation; 

(c)  Any  aid  to  navigation 
malfunctioning,  damaged,  d 
position; 

(d)  Any  pollution  of  the  n: 
environment; 

(e)  Any  vessel  which  ma} 
a  hazard  to  traffic; 

(f)  Any  other  danger  to  nt 
including  adverse  weather  ( 

(g)  Any  significant  changi 
information  previously  supi 
this  section. 

Vessel  Movement  Reportinj 
(VMRS)  Rules 

S  161.2027    Local  hart>or  r*p( 

(a)  When  a  vessel  moves 
within  a  three  nautical  mile 
point  of  departure  in  the  C\ 
the  movement  is  a  local  hai 
movement.  A  vessel  making 
harbor  movement  is  exemp 
reporting  requirements  for  i 
report  (5  161.2028).  underwi 
(5  161.2031),  and  final  repoi 
(5  161.2036). 

(b)  At  least  5  minutes  but 
than  45  minutes  before  a  ve 
local  harbor  movement  und 
(a)  of  this  section,  the  Mast 
person  directing  the  moven 
vessel  shall  report  or  cause 
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ansport  Canada, 
iiard  Vessel  Traffic 
:e,  Room  1006  Kapilano 
ssf  Vancouver,  BC 
Phone:  (604)  666-6011. 

Id  regulations  not 

'  stated  otherwise, 
000  through  161.2066 
ve  any  person  from 
y  other  applicable 


cation  to  deviate  from 
>n\.  procedures. 

regulations  require  a 
•e.  the  Commander, 
uard  District  may, 
St,  authorize  any 
•  use  in  U.S.  waters  if 
it  such  other 
I  a  level  of  safety 
irovided  by  the 
.  An  application  for 
ust  state  the  need 
he  proposed 

may,  upon  request, 
ion  to  deviate  from 
000  through  161.2066, 
t  of  a  voyage  on 
nbarked  or  about  to 


fecles* 

the  Master,  pilot,  or 
!  movement  of  the 
from  any  rule  in 
161.2066.  to  the 
avoid  endangering 
r  the  environment, 
deviation  to  the 
possible. 


Communications  Rules 

§  161.2012    Radio  listening  watcti. 

(a)  When  underway  or  anchored  or 
moored  to  a  buoy,  in  the  CVTMS  Area, 
the  Master,  Pilot,  or  person  responsible 
for  directing  the  movement  of  a  vessel 
shall  ensure  that  a  radiotelephone 
listening  watch  is  maintained  on  the 
frequency  designated  in  S  161.2014  for 
the  sector  of  the  CVTMS  Area  in  which 
the  vessel  is  operating,  except  when 
transmitting  on  that  frequency. 

(b)  All  reports  and  communications 
required  by  these  rules  must  be  made  to 
the  CVTMC  on  its  designated  frequency 
using  a  radiotelephone  that  is 
maintained  in  effective  operating 
condition  and  is  capable  of  operation  on 
the  navigational  bridge  of  the  vessel,  or. 
in  the  case  of  a  dredge,  at  its  main 
control  station. 

(1)  The  radio  listening  watch  required 
by  paragraph  (a)  of  this  section  may  be 
maintained  in  a  location  other  than  the 
vessel's  navigational  bridge  when  the 
vessel  is  anchored  or  moored  to  a  buoy. 

§  161.2014    Use  of  designated  frequendes. 

(a)  In  accordance  with  Federal 
Communications  Commission 
regulations,  no  person  may  use  the 
frequency  or  frequencies  designated  in 
this  section  to  transmit  any  information 
other  than  information  necessary  for  the 
safety  of  vessel  traffic. 

(b)  All  transmissions  on  the  CVTMS 
frequencies  shall  be  initiated  on  low 
powen  high  power  may  only  be  used  if 
low  power  communications  are 
unsuccessful. 

(c)  The  frequencies  to  be  used  when 
communicating  with  the  CVTMC  and 
with  other  vessels  are  as  follows: 


Primfy  freq. 

Sooondwy  Iraq. 

MHz 

Channal 

MHz 

Channal 

156.725 
156.700 
156.550 

74 
14 
11 

156.550 
156.660 
156.725 

11 
13 
74 

iphone  equtpment 

iphone  required  by 
operate,  the  Master, 
cting  the  movement 
nsure  that  it  is 
g  condition  as  soon 
ure  of  a  vessels 
pment,  while  the 
will  not  in  itself 
n  of  these  rules,  nor 
essel  to  moor  or 


anchor  however,  required  reports  must 
be  made  by  other  means,  if  possible, 
(b)  A  vessel  that  cannot  meet  the 
radiotelephone  requirements  of  these 
rules  may  not  get  underway  in  the 
CVTMS  Area  without  permission  from 
the  CVTMC. 

§161.2022    Report  of  radio  failure. 

Whenever  the  Master,  Pilot,  or  person 
directing  the  movement  of  the  vessel 
deviates  from  any  rule  in  59  161.2000 
through  161.2066  because  of  a  radio 


failure,  the  deviation  and  radio  failure 
must  be  reported  to  the  CVTMC  as  soon 
as  possible  by  whatever  means 
available. 

§  1 6 1 .2024    Report  of  impairment  to  ttie 
operation  of  ttie  vessel. 

The  Master,  Pilot,  or  person  directing 
the  movement  of  the  vessel  in  the 
CVTMS  Area  shall  report  to  the  CVTMC 
as  soon  as  possible: 

(a)  Any  condition  on  the  vessel  that 
may  impair  its  navigation,  such  as  fire, 
defective  propulsion  machinery, 
defective  steering  equipment,  defective 
radar,  defective  gyrocompass,  defective 
echo  depth  sounding  device,  defective 
communications  equipment,  defective 
navigational  lighting,  or  similar 
condition  or  defect; 

(b)  Any  tow  that  the  towing  vessel  is 
unable  to  control  or  can  control  only 
with  difficulty;  or 

(c)  When  involved  in  a  grounding, 
collision,  or  ramming  of  a  fixed  or 
floating  object. 

§  161.2026    Miscellaneous  report*. 

The  Master.  Pilot,  or  person  directing 
the  movement  of  the  vessel  within  the 
CVTMS  Area  should  report  to  the 
CVTMC  whenever  any  of  the  following 
circumstances  are  observed; 

(a)  Another  vessel  in  apparent 
difficulty  or  involved  in  a  casualty; 

(b)  Any  obstruction  which  is 
dangerous  to  navigation; 

(c)  Any  aid  to  navigation  which  is 
malfunctioning,  damaged,  missing,  or  off 
position; 

(d)  Any  pollution  of  the  marine 
environment; 

(e)  Any  vessel  which  may  be  creating 
a  hazard  to  trafflc; 

(f)  Any  other  danger  to  navigation 
including  adverse  weather  conditions;  or 

(g)  Any  significant  change  in  the 
information  previously  supplied  under 
this  section. 

Vessel  Movement  Reporting  System 
(VMRS)  Rules 

9161.2027    Lx>cal  ttart>or  report 

(a)  When  a  vessel  moves  and  remains 
within  a  three  nautical  mile  radius  of  its 
point  of  departure  in  the  CVTMS  Area, 
the  movement  is  a  local  harbor 
movement.  A  vessel  making  a  local 
harbor  movement  is  exempted  from  the 
reporting  requirements  for  an  initial 
report  (S  161.2028),  underway  report 

(§  161.2031),  and  fmal  report 
(9  161.2036). 

(b)  At  least  5  minutes  but  not  more 
than  45  minutes  before  a  vessel  makes  a 
local  harbor  movement  under  paragraph 
(a)  of  this  section,  the  Master,  Pilot,  or 
person  directing  the  movement  of  the 
vessel  shall  report  or  cause  to  be 


reported  the  following  information  to  the 
CVTMC: 

(1)  Name  and  type  of  vessel; 

(2)  Position  of  departure; 

(3)  Time  of  departure; 

(4)  Destination,  route,  and  ETA;  and 

(5)  General  description  of  operation  to 
be  performed. 

(c)  The  Master,  Pilot,  or  person 
directing  the  movement  of  the  vessel 
shall  report  or  cause  to  be  reported  any 
changes  from  the  information  reported 
under  paragraph  (b)  of  this  section, 
except  that  departing  or  ETA  times  must 
be  reported  only  if  they  vary  by  15 
minutes  or  more  from  the  report 

9161.2028    Initial  report 

(a)  At  least  15  minutes  but  not  more 
than  2  hours  before  a  vessel  enters  or 
begins  to  navigate  in  the  CVTMS  Area, 
the  Master,  Pilot,  or  person  directing  the 
movement  of  the  vessel  shall  report  by 
radiotelephone  or  telephone  the 
foUovsring  information  to  the  appropriate 
CVTMC: 

(1)  The  type  and  name  of  the  vessel; 

(2)  The  point  of  entry  into  the  CVTMS 
Area; 

(3)  Estimated  time  of  entering  or 
beginning  to  navigate  in  the  CVTMS 
Area; 

(4)  Destination,  ETA  at  destination, 
and  route  in  the  CVTMS  Area; 

(5)  Anticipated  speed  of  the  vessel  (in 
knots); 

(6)  Length  and  deepest  draft  of  the 
vessel; 

(7)  Whether  the  vessel  or  its  tow  is 
bound  to  or  from  a  U.S.  port  and  is 
carrying  any  certain  dangerous  cargo  as 
listed  in  9  160.203  (a)  through  (e)  on 
board; 

(8)  Any  impairment  to  the  operation  of 
the  vessel  as  described  in  9  161.2024  (a) 
and  (b);  and 

(9)  Any  planned  maneuvers  that  may 
impede  trafHc. 

(b)  Vessels  making  movements  that 
require  local  harbor  reports  as  specified 
in  9  161.2027,  are  exempt  from  making 
this  report. 

(c)  Vessels  that  will  be  entering  from 
a  National  VTS  Area  and  have 
previously  reported  the  above 
information  to  another  VTC  are  exempt 
from  making  this  report. 

§  161.2031    Underway  report 

As  soon  as  a  vessel  enters  or  begins 
to  navigate  in  the  CVTMS  Area,  the 
Master,  Pilot,  or  person  directing  the 
movement  of  the  vessel  shall  report  the 
name  and  location  of  the  vessel  to  the 
CVTMC. 

9  161.2032    Zone  boundary  and  caRlng^n 
point  report 

(a)  When  a  vessel  crosses  a  zone 
boundary,  the  Master.  Pilot,  or  person 


directing  the  movement  of  the  vessel 
must  report  the  name  and  location  of  the 
vessel  to  each  CVTMC  by 
radiotelephone  on  the  designated 
frequency  for  the  zone  in  which  the 
vessel  is  leaving  and  on  the  designated 
frequency  for  the  zone  that  the  vessel  is 
entering. 

(b)  When  directed  to  do  so  by  the 
CVTMC.  vessels  must  report  their  name 
and  location  on  either  a  one-time  basis 
or  as  a  series  of  reports. 

9161.2034    Follow-up  report 

The  Master.  Pilot,  or  person  directing 
the  movement  of  a  vessel  shall  report 
any  information  which  has  changed 
since  the  previous  report,  including,  but 
not  limited  to,  ETA,  speed,  destinatioa 
and  route. 

9161.2036    Final  report 

No  later  than  30  minutes  after  a  vessel 
anchors  in,  moors  in,  or  departs  from  the 
CVTMS  Area,  the  Master,  Pilot  or 
person  directing  the  movement  of  a 
vessel  shall  report  the  place  of 
anchoring,  mooring,  or  depart\u«  to  the 
CVTMC. 

Traffic  Separation  Scheme  (TSS)  Rules 

9161,2052    Veseei  operation  m  tite  TSS. 

The  Master,  Pilot,  or  person  directing 
the  movement  of  a  vessel  in  the  TSS 
described  in  95  161.2062  through 
161.2066.  shall  comply  with  Rule  10  of 
the  International  Regulations  for 
Prevention  of  CoUisions  at  Sea,  1972. 

Descriptions  and  Geographic 
Coordinates 

9161,2054    CVTMS  Are*. 

For  the  purpose  of  these  rules,  the 
CVTMS  Area  consists  of  the  waters 
from  a  point  in  the  Pacific  Ocean  at 
48*23'30"  N.  124'48'37"  W;  thence  due 
east  to  the  Washington  State  coast  at 
Cape  Flattery;  thence  southeastward 
along  the  Washington  coastline  to  New 
Dungeness  Light;  thence  northeriy  to 
Puget  Sound  Traffic  Lane  Entrance 
Lighted  Buoy  "S";  thence  to  Rosario 
Stiait  Traffic  Lane  Entrance  Lighted 
Horn  Buoy  "R";  thence  to  Hein  Bank 
Lighted  Bell  Buoy;  thence  to  Cattle  Point 
Light  on  San  Juan  Island;  thence  along 
the  shoreline  to  Lime  Kiln  Light;  thence 
to  Kellet  Bluff  Light;  thence  to  Turn 
Point  Light  on  Stuart  Island:  thence  to 
Skipjack  Island  Light;  thence  to  Sucia 
Island  Daybeacon  1;  thence  along  the 
shoreline  of  Sucia  Island  to  a  point  at 
48''46'06"  N,  122*53'30"  W;  thence  to 
Clements  Reef  Buoy  "2":  thence  to 
Alden  Bank  Lighted  Gong  Buoy  "A"; 
thence  to  Birch  Point  at  48°56'33"  N 
122*49'18"  W;  thence  along  the  shoreline 
to  a  point  where  the  shoreline  intersects 
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the  49°  north  parallel  of  latitude;  thence 
due  west  to  the  Canadian  shoreline  at 
Maple  Beach:  thence  along  the  shoreline 
around  Point  Roberts  to  a  point  where 
the  shoreline  intersects  the  49°  north 
parallel  of  latitude  at  Boundary  Bluff; 
thence  due  west  to  a  point  at  49°0C'0O"  N 
123°19'14"  W;  thence  southerly  to  Active 
Pass  Light:  thence  to  East  Point  on 
Satuma  Island;  thence  to  Point  Fairfax 
Light  on  Moresby  Island:  thence  to 
Discovery  Island  Light;  thence  to  Trail 
Island  Light;  thence  to  Brotchie  Ledge 
Light;  thence  to  Albert  Head  Light; 
thence  westward  along  the  Canadian 
shoreline  to  the  intersection  of  the 
shoreline  with  4a°35'45"  N  near  Bonilla 
Point;  thence  due  west  to  a  point  at 
48*35'45"  N  124'4r30"  W;  thence 
southerly  along  a  rhumb  line  to  the 
starting  point  at  48°35'45"  N  124°47'30" 
W. 

§161.20S«    TofinoZofM. 

The  Tofino  Zone  comprises  that 
portion  of  the  CVTMS  Area  west  of 
124°40'00"  W. 

§161.2056    Seattle  Zone. 

The  Seattle  Zone  comprises  that 
portion  of  the  CVTMS  Area  in  the  Strait 
of  }uan  de  Fuca,  bordered  on  the  west 
by  124°4Q'0Q"  W.  and  on  the  north  and 
east  by  lines  drawn  from  the  tip  of 
Church  Point  on  the  Canadian  shoreline 
to  Race  Rocks  Light;  thence  easterly  to 
the  intersection  the  U.S./Canadian 
border  at  position  48°17'04"  N  123°14'51" 
W;  thence  northeasterly  to  Hein  Bank 
Lighted  Bell  Buoy;  thence  southerly  to 
Rosario  Strait  Traffic  Lane  Entrance 
Lighted  Horn  Buoy  "R";  thence  to  Puget 
Sound  Traffic  Lane  Entrance  Lighted 
Buoy  "S";  thence  to  New  Ehmgeness 
Ught. 

§161.3060    Vancouver  Zone. 

The  Vancouver  Zone  comprises  that 
portion  of  the  CVTMS  Area  north  of  a 
line  drawn  from  the  tip  of  Church  Point 
on  the  Canadian  shoreline  to  position 
48°17'04"  N  123*14'51"  W;  thence 
northeasterly  to  Hein  Bank  lighted  Bell 
Buoy;  thence  northeasterly  to  Cattle 
Point. 

§161.2062    Separation  zone*. 

The  CVTMS  Area  contains  traffic 
separation  zones  bounded  by  lines 
comiecting  the  following  geographical 
positions: 

(a)  Juan  de  Fuca  separaticm  zone: 


(1)  48'28'48"  N 

(2)  48n3"24''  N 

(3)  48*13'24"  N 

(4)  4814'42"  N 

(5)  48°17'48"  N 
(6J  48''29'36"  N 


124*4y38''  W 
123°56'54"  W 
123'3T42"  W 
123°3T4a"  W 
124°(X)36"  W 
124*43'36"  W 


(b)  Port  Angeles  separation  zone: 


(1)  4a'10'24"  N  123*26'30"  W 

(2)  48*12'18"  N  123°27'54"  W 

(3)  4a'12'30"  N  123°27'18"  W 

(4)  48*10'38"  N  123°25'4B"  W 

(c)  Juan  de  Fuca  western  approach 
separation  zone: 

(1)  48'30'30"  N  124*58'30"  W 

(2)  46°30'12"  N  124°54'00"  W 

(3)  48'28'54"  N  124''54'06"  W 

(4)  48°28'48"  N  124*58'36"  W 

(d)  Juan  de  Fuca  southwestern 
approach  separation  zone: 

(1)  48''23'12"  N  124'5S'30"  W 

(2)  48°25'00"  N  124°52'00"  W 

(3)  48'23'42"  N  124'5006"  W 

(4)  48°21'24"  N  124''52'54"  W 

(e)  Victoria  separation  zone: 

(1)  48°20'42"  N  123°25'06"  W 

(2)  481612"  N  123°28'30''W 

(3)  48*15'4fl"  N  123°27T)6"W 

(4)  48°20'30"  N  123*24'24"  W 

§161.2064    Traffic  lanes. 

The  traffic  lanes,  which  extend  to,  but 
do  not  enter  the  precautionary  areas,  are 
located  on  both  sides  of  the  separation 
zones  and  are  bounded  by  lines 
connecting  the  following  geographical 
points: 

Western  Lanes 

(a)  A  traffic  lane  for  northwest  bound 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographical  positions: 

(1)  4615'36''  N  123*31'00"  W 

(2)  48°18'48"  N  124''00'12"  W 

(3)  48°30'42"  N  124°43'30"  W 

(b)  A  traffic  lane  for  southeast  bound 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographical  positions: 

(1)  4a'2r06'' N  124*43'4«<'W 

(2)  48°27'06"  N  124''41'48"  W 

(3)  48"12'24"  N  123'57'12"  W 

(4)  48'12'24"  N  123°30'12"  W 

Southern  Lanes 

(c)  A  traffic  lane  for  northbound 
traffic  is  established  between  the 
separation  zone  and  line  connecting  the 
following  geographical  positions: 

(1)  48'10'54"  N    i23'2s-aar  Vll 

(2)  48*13'3a"  N    123*28'0e"W 

(d)  A  traffic  lane  for  southbound 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographical  positions: 

{1)48°«'24"N    123°30'12"W 
(2)  48'10'06"  N    123°27'18"  W 

Western  Approach 

(e)  A  traffic  lane  for  westbound  traffic 
is  estabhshed  between  the  separation 
zone  and  a  line  connecting  the  following 
geographical  positions: 

(1)  46^-54"  N    124'5318"W 


(2)  43*32'24"  N     124'5r48"  W 

(f)  A  traffic  lane  for  eastbound  traffic 
is  established  between  the  separation 
zone  and  a  line  connecting  the  following 
geographical  positions: 


(1)  48°27'18"  N 

(2)  48"2r30"  N 


124''58'18"  W 
124*53'48"  W 


Southwestern  Approach 

(g)  A  traffic  lane  for  northeastbound 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographical  positions: 

U)48'20'36"N     124°51'00"W 
(2)  48'23'12"  N     124'48'4a"  W 

(h)  A  traffic  lane  for  southwestbound 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographical  positions: 

(1)  4a°13'36"  N     124°53'00"  W 

(2)  4a'24'24"  N     124'56'42"  W 

Northern  Lanes 

(i)  A  traffic  lane  for  southbound  traffic 
is  established  between  the  separation 
zone  and  a  Hne  connecting  the  following 
geographical  positions: 

(1)48°20'54"N    123°2606"W 
(2)  48*15'36"  N    123°31'00"  W 

(j)  A  traffic  lane  for  northbound  traffic 
is  established  between  the  separation 
zone  and  a  line  connecting  the  following 
geographical  positions: 

(1)  48°13'36"  N     123'28D6"W 

(2)  48°20'12"  N    123°23'24"  W 


§  161.2066    Precautionary  i 

(a)  Precautionary  area  "/. "  A 
precautionary  area  is  bounded  as 
follows:  from  48*31 '54"  N  124°45'24"  W; 
thence  southeasterly  to  48*30'42 "  N 
124°43'30"  W;  thence  southerly  to 
48*27'06 '  N  124°43'4a"  W;  thence 
westerly  to  48°27'06"  N    124'45'24*'  Wr 
thence  southwesterly  to  43°23'12"  N 
124°48'48"  W;  thence  northwesteriy  and 
northerly  by  an  arc  of  7  nautical  miles 
radius,  centered  at  48*29^2"  N 
124°43'36 '  W;  thence  to  the  point  of  the 
origin. 

(b)  Precautionary  area  "J A. "  A 
precautionary  area  of  radius  two  miles 
is  centered  upon  geographical  position: 
48*14*12"  N    123*28'54"W. 

(c)  Port  Angeles  precautionary  area. 
An  area  enclosed  by  a  Kne  beginning  on 
the  shoreline  at  New  Dungeness  Spit  at 
48°11'00"  N    123°06'30"  W;  thence  due 
north  to  48*1710"  N    123*06'30"  W; 
thence  southwesterly  to  geographical 
position  48°10W' N    123*27'38"  W. 
thence  due  south  to  the  shoreh'nes, 
thence  along  the  shoreline  to  the  point  of 
beginning. 


Mississippi  River 

S  16U101    Purpose  and  applio 

Sections  161.2101  and  161.2: 
prescribe  rules  for  vessel  opei 
the  Mississippi  River  to  assist 
prevention  of  collisions  and  g 
and  to  protect  the  navigable  v 
the  Mississippi  River  from 
environmental  harm  resulting 
collisions  and  groundings. 

§161.2102    Vessel  operation. 

(a)  Mississippi  River  below 
Rouge,  LA,  including  South  ai 
Southwest  Passes: 

(1)  Supervision.  The  use, 
administration,  and  navigatio 
waterways  to  which  this  para 
applies  is  under  the  supervisi 
District  Commander,  Eighth  C 
Guard  District. 

(2)  Speed;  High-water  prect 
When  passing  another  vessel 
anchored,  or  tied  up),  a  whari 
structure,  work  under  constru 
plant  engaged  in  river  and  ha 
improvement,  levees  withstai 
waters,  building  partially  or  \ 
subme'^ged  by  high  water,  or 
structure  liable  to  damage  by 
suction  or  wave  action,  vesse 
give  as  much  leeway  as  circu 
permit  and  reduce  their  speet 
sufficiently  to  preclude  causii 
to  the  vessel  or  structiu'e  beir 
During  high  river  stages,  flooi 
emergencies,  the  District  Con 
his  designated  representative 
prescribe  by  navigation  bulle 
other  means  the  limiting  spee 
miles  per  hour  deemed  neces 
public  safety  for  the  entire  se 
any  part  of  the  waterway  co> 
this  paragraph,  and  such  limi 
shall  be  strictly  observed. 

(3)  Towing.  Towing  in  any 
by  a  vessel  writh  insufficient ; 
permit  ready  maneuverabilit; 
handling  is  prohibited. 

(b)  Movement  of  vessels  in 
Algiers  Point,  New  Orleans  I 

(1)  Control  lights.  When  th 
Mississippi  River  reaches  8  f 
Carrollton  Gage  on  a  rising  s 
until  the  gage  reads  9  feet  on 
stage,  the  movement  of  all  tu 
tows  and  all  ships,  whether  i 
own  power  or  in  tow,  but  ex( 
or  towboats  without  tows  or 
of  comparable  size  and  mam 
operating  under  their  own  pc 
vicinity  of  Algiers  Point,  will 
governed  by  red  and  green  li 
designated  and  located  as  fo 

(i)  Governor  NichoUs  Lighl 
the  left  descending  bank  on  I 
shed  at  the  upstream  end  of '. 
Avenue  Whaiirf,  New  Orleani 
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(2)  43*32'24"  N     124'5r48"  W 

(f)  A  traffic  lane  for  eastbound  traffic 
is  established  between  the  separation 
zone  and  a  line  connecting  the  following 
geographical  positions: 

(1)  48°27'18"  N 

(2)  48'2r30"  N 

Southwestern  Approach 

(g)  A  traffic  lane  for  northeastbound 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographical  positions: 

U)48''20'36"N     124''51'00"W 
(2)  48'23'12"  N     124'48'4a"  W 


(h)  A  traffic  lane  for  southwestbound 
traffic  is  established  between  the 
separation  zone  and  a  line  connecting 
the  following  geographical  positions: 

(1)  40''13'36  "  N    124'53'00"  W 

(2)  4a'24'24"  N     124'S6'42"  W 

Northern  Lanes 

(i)  A  traffic  lane  for  southbound  traffic 
is  established  between  the  sepEU-ation 
zone  and  a  Hne  connecting  the  following 
geographical  positions: 

(1)48''20'54"N    123°2606"W 
(2)  48*15'36"  N    123°3100"  W 

(j)  A  traffic  lane  for  northbound  traffic 
is  established  between  the  separation 
zone  and  a  line  connecting  the  foDowing 
geographical  positions: 

(1)  4d'13'36"  N     123*28D6"W 

(2)  48'20'12"  N    123°23'24"  W 

§  161.2066    Precautionary  araas. 

(a)  Precautionary  area  "J. "  A 
precautionary  area  is  bounded  as 
follows:  from  48*31 '54"  N  124°45'24"  W: 
thence  southeasterly  to  48*30'42"  N 
124°43'30"  W;  thence  southerly  to 
48*2706 '  N  124°43'48"  W;  thence 
westerly  to  48°27'06"  N    124'45'24"  Wr 
thence  southwesterly  to  43°23'12"  N 
124°48'48"  W;  thence  northwesterly  and 
northerly  by  an  arc  of  7  nautical  miles 
radius,  centered  at  48*2912"  N 
124*4336"  W;  thence  to  the  point  of  the 
origin. 

(b)  Precautionary  area  JA. "  A 
precautionary  area  of  radius  two  miles 
is  centered  upon  geographical  position: 
48*14irN     123*28'54"  W. 

(c)  Port  Angeles  precautionary  area. 
An  area  enclosed  by  a  Kne  beginning  on 
the  shoreline  at  New  Dungeness  Spit  at 
48°11'00"  N    123*06'30"  W;  thence  due 
north  to  48*iri0"  N    123*06'30"  W; 
thence  southwesterly  to  geographicaf 
position  48°l(m)"  N    123*27'38"  W. 
thence  due  south  to  the  shoreKnes, 
thence  along  the  shoreline  to  the  point  of 
beginning. 


Mississippi  River 

S  161 J101    Purpos*  and  appUcabHIty. 

Sections  161.2101  and  161.2102 
prescribe  rules  for  vessel  operation  in 
the  Mississippi  River  to  assist  in  the 
prevention  of  collisions  and  groundings 
and  to  protect  the  navigable  waters  of 
the  Mississippi  River  from 
environmental  harm  resulting  from 
collisions  and  groundings. 

S  161.2102    Vassal  oparation. 

(a)  Mississippi  River  below  Baton 
Rouge.  LA,  including  South  and 
Southwest  Passes: 

(1)  Supervision.  The  use, 
administration,  and  navigation  of  the 
waterways  to  which  this  paragraph 
applies  is  under  the  supervision  of  the 
District  Commander,  Eighth  Coast 
Guard  District. 

(2)  Speed;  High-water  precautions. 
When  passing  another  vessel  (in  motion, 
anchored,  or  tied  up),  a  wharf  or  other 
structure,  work  under  construction, 
plant  engaged  in  river  and  harbor 
improvement,  levees  withstanding  flood 
waters,  building  partially  or  wholly 
subme'^ged  by  high  water,  or  any  other 
structure  liable  to  damage  by  collision, 
suction  or  wave  action,  vessels  must 
give  as  much  leeway  as  circumstances 
permit  and  reduce  their  speed 
sufficiently  to  preclude  causing  damages 
to  the  vessel  or  structure  being  passed. 
During  high  river  stages,  floods,  or  other 
emergencies,  the  District  Commander  or 
his  designated  representative,  may 
prescribe  by  navigation  bulletins  or 
other  means  the  limiting  speed  in  land 
miles  per  hour  deemed  necessary  for  the 
public  safety  for  the  entire  section  or 
any  part  of  the  waterway  covered  by 
this  paragraph,  and  such  limiting  speed 
shall  be  strictly  observed. 

(3)  Towing.  Towing  in  any  formation 
by  a  vessel  with  insufficient  power  to 
permit  ready  maneuverabihty  and  safe 
handling  is  prohibited. 

(b)  Movement  of  vessels  in  vicinity  of 
Algiers  Point,  New  Orleans  Harbor 

(1)  Control  lights.  When  the 
Mississippi  River  reaches  8  feet  on  the 
CarroUton  Gage  on  a  rising  stage,  and 
until  the  gage  reads  9  feet  on  a  falling 
stage,  the  movement  of  all  tugs  with 
tows  and  all  ships,  whether  under  their 
own  power  or  in  tow,  but  excluding  tugs 
or  towboats  without  tows  or  river  craft 
of  comparable  size  and  maneuverability 
operating  under  their  own  power,  in  the 
vicinity  of  Algiers  Point,  will  be 
governed  by  red  and  green  lights 
designated  and  located  as  follows: 

(i)  Governor  Nicholls  Light  located  on 
the  left  descending  bank  on  the  wharf 
shed  at  the  upstream  end  of  Esplanade 
Avenue  Whairf,  New  Orleans 


approximately  94.3  miles  above  Head  of 
Passes:  and 

(ii)  Gretna  Light  located  on  the  right 
descending  bank  on  top  of  the  levee  at 
the  foot  of  Ocean  Avenue,  Gretna, 
approximately  96.6  miles  above  Head  of 
Passes. 

(2)  Governor  Nicholls  light  has  lights 
visible  from  both  upstream  and 
downstream,  and  Gretna  light  has  lights 
visible  from  upstream,  all  indicating  by 
proper  color  the  direction  of  traffic 
around  Algiers  Point  From  downstream 
Gretna  Light  always  shows  green.  All 
lights  are  visible  throughout  the  entire 
v\ridth  of  the  river  and  flash  once  every 
second.  A  green  light  displayed  ahead  of 
a  vessel  (in  the  direction  of  travel) 
indicates  that  Algiers  Point  is  clear  and 
the  vessel  may  proceed.  A  red  light 
displayed  ahead  of  a  vessel  (in  the 
direction  of  travel)  indicates  that  Algiers 
Point  is  not  clear  and  the  vessel  may  not 
proceed.  Absence  of  light  will  be 
considered  a  danger  signal  and  no 
attempt  may  be  made  to  navigate 
through  the  restricted  area. 

Note:  To  provide  advance  information  to 
downbound  vessels  whether  the  control  light 
at  Gretna  (Gretna  Light)  is  red  or  green,  a 
traffic  light  Is  located  at  Westwego  on  the 
right  descending  bank,  on  the  river  batture  at 
the  end  of  Avenue  B,  approximately  101.4 
miles  above  Head  of  Passes. 

(3)  Ascending  vessels.  Ascending 
vessels  may  not  proceed  farther  up  the 
river  than  the  Desire  Street  Wharf  (on 
the  left  descending  bank],  mile  93.2 
AHP,  when  a  red  light  is  displayed. 
Vessels  waiting  for  a  change  of  signal 
must  keep  clear  of  descending  vessels. 

(4)  Descending  vessels,  (i)  Descending 
vessels  may  not  proceed  farther  down 
the  river  than  a  line  connecting  the 
lower  end  of  Julia  Street  Wharf  (on  left 
descending  bank),  mile  95.2  AHP,  with 
the  vertical  flagpole  at  Eastern 
Associated  Terminals  (on  right 
descending  bank)  when  a  red  light  is 
displayed.  If  the  signal  remains  red. 
vessels  must  round  to  and  be  headed 
upstream  before  they  reach  that  line. 
Vessels  waiting  for  a  change  of  signal 
must  keep  clear  of  ascending  vessels. 

(ii)  Vessels  destined  to  a  wharf  above 
the  lower  end  of  Julia  Street  Wharf  shall 
commimicate  her  destination  to  the 
Gretna  Traffic  Operator  by 
radiotelephone. 

(iii)  The  Master,  Pilot,  or  authorized 
representative  of  any  vessel  scheduled 
to  depart  from  a  wharf  between 
Governor  Nicholls  Light  and  Louisiana 
Avenue,  bound  dowrnstream  around 
Algiers  Point,  shall  communicate  with 
the  Governor  Nicholls  Light  Towerman 
by  telephone  or  radiotelephone  to 
determine  whether  the  channel  at 
Algiers  Point  is  clear  before  departure. 


When  the  point  is  clear,  vessels  must 
then  proceed  promptly  so  that  other 
traffic  will  not  be  unnecessariiy  delayed. 

Note:  Telephone  numbers  of  both  signal 
towers  will  tie  pubhshed  in  navigation 
bulleUns  in  advance  of  each  operating  period. 
The  TrafTic  Li^it  Operators  monitor  channel 
67  (156.375  MHz). 

(5)  Minor  Changes.  The  District 
Commander  or  his  designated 
representative,  is  authorized  to  waire 
operation  or  suspension  of  the  lights 
whenever  prospective  river  stages  make 
It  «{ipear  that  the  operation  or 
suspension  will  be  required  for  only  • 
brief  period  of  time  or  when  river  stages 
fall  below  the  critical  stage  which  is 
established  for  operation  or  suspensioa 
by  only  a  few  ten^s  on  the  Carrollton 
Gage. 

(6)  Underpowered  vessels.  When  the 
Carrollton  Gage  reaches  12  feet  or 
higher,  any  vessel  which  is  considered 
by  the  Master,  Pilot,  or  person  directing 
the  movement  as  being  underpowered  or 
a  poor  handler  may  not  navigate  around 
Algiers  Point  without  the  assistance  of  a 
tug  or  tugs. 

(7)  Towing.  When  the  Carrollton  Gage 
reaches  12  feet  or  higher,  towing  on  a 
hawser  in  a  downstream  direction 
between  Julia  Street  and  Desire  Street  is 
prohibited  except  by  special  permission 
of  the  District  Commander  or  his 
designated  representative. 

(c)  Navigation  of  South  and  Southwest 
Passes.  (1)  No  vessel,  except  small  craft, 
towboats,  and  tugs  without  tows,  may 
enter  either  South  Pass  or  Southwest 
Pass  from  the  Gulf  until  after  any 
descending  vessel  which  has 
approached  within  two  and  one-half 
(2.5)  miles  of  the  outer  end  of  the  Jetties, 
•  has  passed  to  sea. 

(2)  No  vessel  having  a  speed  of  less 
than  ten  miles-per-hour  may  enter  South 
Pass  from  the  Gulf  when  the  stage  of  the 
Mississippi  River  exceeds  15  feet  on  the 
Carrollton  Gage  at  New  Orieans.  This 
paragraph  does  not  apply  when 
Southwest  pass  is  closed  to  navigation. 
Closing  of  Southwest  Pass  will  be 
promu^ated  by  Notice  to  Mariners. 

(3)  No  vessel,  except  small  craft  and 
tow-boats  and  tugs  without  tows, 
ascending  South  Pass  may  pass  Frank's 
Crossing  Light  until  after  a  descending 
vessel  has  passed  Depot  Point  Light 

(4)  No  vessel,  except  small  craft  and 
towboats  and  tugs  without  tows,  may 
enter  the  chaimel  at  the  head  of  South 
Pass  until  after  an  ascending  vessel 
which  has  reached  Frank's  Crossing 
Light  has  passed  into  the  river. 

(5)  When  navigating  South  Pass 
during  periods  of  darkness  no  tow  may 
consist  of  more  than  one  towed  vessel 
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other  than  small  craft,  and  during 
daylight  hours  no  tow  may  consist  of 
more  than  two  towed  vessels  other  than 
small  craft.  Tows  may  be  in  any 
formation.  When  towing  on  a  hawser, 
the  hawser  must  be  as  short  as 
practicable  to  provide  full  control  at  all 
times. 

(6)  When  towing  in  the  Southwest 
Pass  during  periods  of  darkness  no  tow 
may  consist  of  more  than  two  towed 
vessels  other  than  small  craft,  and 
during  daylight  hours  no  tow  may 
consist  of  more  than  three  towed  vessels 
other  than  small  craft. 

Dated:  June  19, 1991. 
J.W.  Lockwood, 

Captain.  U.S.  Coast  Guard,  Chief,  Office  of 
Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  91-17984  Filed  7-31-91;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
20  CFR  Parts  404  and  416 
[Regulations  Nos.  4  and  16] 
RIN  0960-AB22 

Standards  for  Consultative 
Examinations  and  Existing  Medical 
Evidence 

agency:  Social  Security  Administration, 
HHS. 

ACTION:  Final  rules. 

summary:  Section  9  of  Public  Law  98- 
460  requires  that  the  Secretary  issue 
regulations  to  establish  standards  for 
consultative  examinations.  These 
regulations  must  include  standards  for 
determining  when  to  obtain  a 
consultative  examination,  the  type  of 
consultative  examination  to  be 
purchased,  and  monitoring  procedures 
for  both  the  purchase  process  and  the 
consultative  examination  reports.  Every 
reasonable  effort  must  be  made  to 
obtain  from  the  claimant's  medical 
sources  the  medical  evidence  necessary 
to  make  a  determination  of  disability 
before  evaluating  medical  evidence 
obtained  from  another  source  on  a 
consultative  basis.  Section  9  also 
requires  consideration  of  all  evidence 
available  in  a  claimant's  case  record 
and  development  of  a  complete  medical 
history  covering  at  least  the  preceding 
12  months  in  any  case  where  a  decision 
is  made  that  the  individual  is  not  under 
a  disability.  We  have  interpreted  this . 
provision  to  refer  to  the  12  months  prior 
to  the  date  of  application,  the  date  the 
claimant  was  last  insured  for  disability 
benefit  or  period-of-disability  purposes, 
the  end  of  the  prescribed  period  for 
widow's  or  widower's  benefits  based  on 
disability,  or  attainment  of  age  22  for 
child's  benefits  based  on  disability,  as 
appropriate.  We  also  understand  this 
provision  to  mean  that  a  12-month 
medical  history  is  generally  not  required 
if  the  disability  is  alleged  to  have  begun 
less  than  12  months  before  application. 
In  such  cases,  we  will  develop  a 
complete  medical  history  beginning  with 
the  alleged  onset  date. 
EFPECIIVE  DATE:  These  rules  are 
effective  August  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Ziegler,  Legal  Assistant. 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235. 
telephone  301-965-1759. 
SUPPLEMENTARY  INFORMATION:  We 
published  proposed  rules  in  a  Notice  of 


Proposed  Rulemaking  in  the  Federal 
Register  on  April  20, 1987  (52  FR  13014). 
These  final  rules  respond  to  comments, 
reflect  and  implement  the  statutory 
requirements,  and  clarify  our  pohcy  on 
the  weight  to  be  given  treating  source 
opinions. 

What  We  Mean  by  Evidence 

We  have  explained  in  these  final 
rules,  at  §§  404.1512(b)  and  416.912(b). 
what  we  mean  by  "evidence"  in  the 
disability  evaluation  process  in  order  to 
place  the  rules  on  evaluating  medical 
opinions  in  the  broader  context  of  all 
medical  evidence  in  the  case  record.  We 
have  added  a  paragraph  which 
describes  the  types  of  evidence  we  need 
from  medical  sources  and  the  types  of 
evidence  we  may  need  from  others. 

Evidence  From  Medical  Sources 

One  of  the  factors  required  to 
establish  that  an  individual  is  disabled 
is  a  medically  determinable  severe 
impairment.  We  must  have  medical 
evidence  when  we  determine 
impairment  severity  and  the  individual's 
residual  functional  capacity.  Objective 
and  complete  medical  evidence  results 
in  quality  determinations  and  prompt 
decisions.  We  consider  all  of  the 
evidence  in  the  individual's  record  to 
determine  whether  the  individual  is 
disabled. 

We  make  every  reasonable  effort  to 
obtain  medical  evidence  fi-om  the 
sources  who  have  treated  the  individual 
for  the  impairment(s)  he  or  she  alleges 
since  the  alleged  disability  onset  date 
when  the  individual  is  applying  for 
benefits,  and  during  the  preceding  12 
months  when  the  case  of  an  individual 
receiving  benefits  is  undergoing  review. 

The  quality  of  medical  examinations 
has  a  major  effect  on  the  quality  of  our 
decision  making.  We  try  to  make 
decisions  based  on  evidence  from 
treating  sources  because  of  the 
presumed  continuing  relationship 
between  the  claimant  and  physician. 
When  the  evidence  in  the  individual's 
case  file  is  insufficient  for  making  a 
disability  decision,  a  consultative 
examination  is  purchased,  at 
Government  expense,  from  the  treating 
source  whenever  possible.  Because 
basing  a  decision  on  evidence  fi-om  a 
treating  or  other  medical  source  is  not 
always  possible  for  various  reasons,  it  is 
sometimes  necessary  to  purchase  a 
consultative  examination  from  an 
independent  source  at  Government 
expense.  For  example,  if  the  information 
provided  by  a  treating  source  or  other 
medical  source  appears  not  to  be 
supported  by  medical  findings  and  the 
source  is  unable  or  unwilling  to  provide 
the  additional  medical  evidence  we 


need,  we  may  purchase  a  consultative 
examination  from  another  source.  We 
may  also  obtain  a  consultative 
examination  from  another  source  when 
highly  technical  or  specialized  evidence 
which  is  needed  is  not  available  from 
the  treating  source  or  other  medical 
source. 

In  some  instances,  we  may  order  a 
consultative  examination  from  an 
independent  source  while  awaiting 
receipt  of  treating  or  other  medical 
source  evidence,  but  the  report  will  not 
be  evaluated  until  that  evidence  is 
received  or  every  reasonable  effort  has 
been  made  to  obtain  it. 

Program  Integrity 

Since  the  enactment  of  the  Medicare/ 
Medicaid  anti-fraud  and  abuse 
amendments  of  1977,  an  escalation  in 
the  prosecution  of  medical  service 
providers  for  fraud  and  abuses  in  those 
programs  has  raised  the  issue  of  the 
propriety  of  the  Social  Security 
Administration  (SSA)  using  these  and 
other  offenders  in  the  disability 
programs  administered  under  titles  II 
and  XVI  of  the  Social  Security  Act  (the 
Act).  We  are.  therefore,  providing  rules 
in  §§  404.1503a  and  416.903a  barring  our 
use  of  any  individual  or  entity  who  is 
currently  excluded,  suspended,  or 
otherwise  barred  from  participation  in 
the  Medicare  or  Medicaid  programs,  or 
by  any  other  Federal  or  federally- 
assisted  program  or  whose  license  is 
currently  revoked  or  suspended  by  any 
State  licensing  authority  pursuant  to 
adequate  due  process  procedures, 
except  to  provide  existing  medical 
evidence.  The  final  rules  reflect  a 
change  from  the  proposed  rules  to 
conform  our  policy  to  the  policies  of 
other  agencies  responsible  for  health 
care  delivery  programs.  We  believe  it 
would  be  unreasonable  and  confusing  to 
medical  providers  for  us  to  administer  a 
significantly  different  policy  than  these 
other  agencies.  For  clarity,  we  are 
defining  an  individual  or  entity  as  a 
medical  or  psychological  consultant, 
consultative  examination  provider,  or 
diagnostic  test  facility. 

Consultative  Examinations 

Consultative  examinations  are 
medical  examinations  we  purchase  from 
physicians,  including  pediatricians  when 
appropriate,  and  other  qualified  health 
professionals  outside  the  agency. 

If  an  individual's  treating  or  other 
medical  sources  cannot  provide  us  with 
sufficient  medical  evidence  about  his  or 
her  impairment(s)  to  enable  us  to 
determine  whether  the  individual  is 
disabled  or  blind,  we  may  ask  the 
individual  to  have  one  or  more  physical 
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need,  we  may  purchase  a  consultative 
examination  from  another  source.  We 
may  also  obtain  a  consultative 
examination  from  another  source  when 
highly  technical  or  specialized  evidence 
which  is  needed  is  not  available  from 
the  treating  source  or  other  medical 
source. 

In  some  instances,  we  may  order  a 
consultative  examination  from  an 
independent  source  while  awaiting 
receipt  of  treating  or  other  medical 
source  evidence,  but  the  report  will  not 
be  evaluated  until  that  evidence  is 
received  or  every  reasonable  effort  has 
been  made  to  obtain  it. 

Program  Integrity 

Since  the  enactment  of  the  Medicare/ 
Medicaid  anti-fraud  and  abuse 
amendments  of  1977,  an  escalation  in 
the  prosecution  of  medical  service 
providers  for  fraud  and  abuses  in  those 
programs  has  raised  the  issue  of  the 
propriety  of  the  Social  Security 
Administration  (SSA)  using  these  and 
other  offenders  in  the  disability 
programs  administered  under  titles  II 
and  XVI  of  the  Social  Security  Act  (the 
Act).  We  are,  therefore,  providing  rules 
in  §§  404.1503a  and  416.903a  barring  our 
use  of  any  individual  or  entity  who  is 
currently  excluded,  suspended,  or 
otherwise  barred  from  participation  in 
the  Medicare  or  Medicaid  programs,  or 
by  any  other  Federal  or  federally- 
assisted  program  or  whose  license  is 
currently  revoked  or  suspended  by  any 
State  licensing  authority  pursuant  to 
adequate  due  process  procedures, 
except  to  provide  existing  medical 
evidence.  The  final  rules  reflect  a 
change  from  the  proposed  rules  to 
conform  our  policy  to  the  policies  of 
other  agencies  responsible  for  health 
care  delivery  programs.  We  believe  it 
would  be  unreasonable  and  confusing  to 
medical  providers  for  us  to  administer  a 
significantly  different  policy  than  these 
other  agencies.  For  clarity,  we  are 
defining  an  individual  or  entity  as  a 
medical  or  psychological  consultant, 
consultative  examination  provider,  or 
diagnostic  test  facility. 

Consultative  ExaminatioDS 

Consultative  examinations  are 
medical  examinations  we  purchase  from 
physicians,  including  pediatricians  when 
appropriate,  and  other  qualified  health 
professionals  outside  the  agency. 

If  an  individual's  treating  or  other 
medical  sources  cannot  provide  us  with 
sufficient  medical  evidence  about  his  or 
her  impairment(s)  to  enable  us  to 
determine  whether  the  individual  is 
disabled  or  blind,  we  may  ask  the 
individual  to  have  one  or  more  physical 


or  mental  examinations  or  tests.  We  will 
pay  for  those  examinations  that  we 
arrange  in  accordance  with  our  rules  at 
§  §  404.1624  and  416.1024  on  payment  for 
medical  and  other  purchased  services. 
When  we  arrange  an  examination  or 
test,  we  will  give  the  individual 
reasonable  notice  of  the  date,  time,  and 
place  that  the  examination  or  test  will 
be  given,  indicate  the  type  of 
examination  or  test  that  will  be  given, 
and  provide  the  name  of  the  person  or 
facility  who  will  do  it.  We  will  also  give 
the  examiner  any  necessary  background 
information  about  the  individual's 
condition  unless  the  examiner  already 
has  the  background  information  because 
he  or  she  is  a  treating  source. 

If  an  individual  is  applying  for 
benefits  and  does  not  have  a  good 
reason  for  failing  or  refusing  to  take  part 
in  a  consultative  examination  or  test 
that  we  arrange  to  obtain  information  to 
determine  disability  or  blindness,  we 
may  find  that  the  individual  is  not 
disabled  or  blind.  If  the  individual  is 
already  receiving  benefits  and  does  not 
have  a  good  reason  for  failing  or 
refusing  to  take  part  in  a  consultative 
examination  or  test  that  we  have 
arranged,  we  may  determine  that  the 
disability  or  blindness  has  ceased. 

Standards  for  Consultative 
Examinations 

Consultative  examinations  may  be 
obtained  to  secure  additional 
information  necessary  to  make  a 
disability  determination  or  to  resolve 
conflicting  information.  Evidence 
obtained  through  a  consultative 
examination  is  considered  with  all  other 
medical  and  nonmedical  evidence 
.  submitted  in  connection  with  a 
disability  claim.  Sections  404.1519m  and 
416.919m  have  been  revised  to  state  that 
a  State  agency  medical  consultant  must 
approve  the  ordering  of  any  diagnostic 
test  or  procedure  when  there  is  a  chance 
that  it  may  entail  significant  risk. 

Until  enactment  of  section  9  of  Public 
Law  98-460,  there  was  no  statutory 
requirement  for  regulatory  standards 
specifying  particular  cases  in  which 
consultative  examinations  would  be 
purchased,  identifying  the  types  of 
consultative  examinations  to  be 
purchased,  or  requiring  any  standard 
procedures  to  be  followed  in 
establishing  and  monitoring  purchase 
policies.  Because  consultative 
examinations  are  purchased  at 
government  expense,  we  have  had 
guidelines  that  cover  the  standards  to  be 
used  in  purchasing  and  monitoring  such 
examinations.  For  some  time,  we  have 
had  in  place  in  our  operating  manuals 
these  guidelines  for  managing  every 
aspect  of  the  consultative  examination 


process  from  deciding  when  to  purchase 
an  examination,  to  providing  guidance 
to  the  person  performing  the 
consultative  examination,  to  monitoring 
the  actual  consultative  examination 
delivery  process  and  the  reports  which 
it  produces.  Congress,  in  passing  section 
9  of  Public  Law  98-460,  expressed 
satisfaction  over  our  success  in  better 
management  of  the  consultative 
examination  process,  but  stated  that  our 
standards  should  appear  in  regulations. 
See  H.  Rep.  No.  98-618,  98th  Cong.,  2d 
Sess.  19-20  (1984).  These  regulations  are 
being  issued  to  comply  with  the  law. 

In  addition  to  incorporating  our 
existing  operating  procedures  into  this 
regulation,  we  are  adding  further 
provisions  in  three  areas.  First  we  have 
identified  certain  time  periods  that  we 
believe  can  serve  as  a  frame  of 
reference  for  scheduling  a  consultative 
examination.  These  minimum 
scheduling  times  are  intended  to 
emphasize  our  intentions  that  sufficient 
time  be  made  available  for  thoroughly 
examining  the  claimant.  They  are  meant 
to  ensure  sufficient  time  for  a  full 
consultative  examination  including 
development  of  the  claimant's  case 
history.  They  are  not  meant  as  inflexible 
rules  to  be  applied  mechanically  or  to 
impede  appropriate  judgment  on  the 
part  of  the  State  and  professional 
individuals.  Second,  standards  are 
included  to  ensure  that  laboratory  fees 
paid  to  consultative  examination 
providers  for  services  are  reasonable 
and  do  not  permit  excessive  charges  by 
the  source.  Third,  we  emphasize  that 
State  rules  must  be  followed  regarding 
minimum  qualification  levels  for 
physicians'  and  psychologists' 
assistants. 

The  minimum  scheduling  times  for 
consultative  examinations  were 
developed  by  a  panel  of  regional  office 
and  State  agency  physicians  and 
administrators  that  was  convened  to 
assist  us  in  the  preparation  of  these 
regulations.  Many  State  agencies 
already  had  such  standards,  including 
some  based  on  the  duration  of  the 
examination  and  others  on  the  numbers 
of  patients  who  can  be  scheduled  for 
consultative  examinations  per  hour. 
These  final  rules  establish  national 
norms. 

We  have  deleted  the  last  two 
sentences  of  SS  404.1519k(a)  and 
416.919k(a)  that  were  included  in  the 
notice  of  proposed  rulemaking.  Those 
sentences  dealt  with  the  State 
determining  the  rate  of  payment  for  the 
purchase  of  medical  examinations, 
laboratory  tests,  and  other  services  and 
were  an  overstatement  of  our  policy  on 


the  State's  authority  to  set  the  fees  for 
such  services. 

The  final  rules  on  consultative 
examinations  fall  under  the  categories 
mandated  by  law.  Those  categories  are: 

(1)  Standards  to  be  used  by  State  and 
Federal  personnel  in  determining  when 
a  consultative  examination  should  be 
obtained  in  cormection  with  disability 
determinations. 

(2)  Standards  for  the  type  of  referral 
to  be  made. 

(3)  Procedures  to  monitor  the  referral 
process  used. 

(4)  Procedures  to  monitor  the  product 
of  health  professionals  to  whom  cases 
are  referred. 

These  standards  are  being  included  in 
subpart  P  of  part  404  and  subpart  I  of 
part  416.  We  are  adding  new  SS  404.1519 
through  404.1519t  and  new  SS  416.919 
through  416.919t.  We  are  also  updating 
the  Table  of  Contents  for  subpart  P  and 
subpart  L 

Definitions 

We  are  revising  SS  404.1502  and 
416.902  to  define  what  we  mean  by 
medical  source,  treating  source,  and        ^ 
source  of  record.  ^—^^^^^ 

Evidence  of  Impairment 

We  have  reorganized  and  expanded 
SS  404.1512  and  416.912  to  clarify  our 
existing  regulations,  to  provide  greater 
detail  about  the  rules  on  development  of 
existing  evidence,  and  to  refine  and 
consolidate  some  of  the  language  in 
SS  404.1519  and  416.919.  404.1519a  and 
416.919a,  and  404,1519b  and  416.919b. 
The  final  rule  defines  what  we  mean  by 
"evidence"  and  clearly  delineates  the 
responsibilities  of  the  individual  and 
SSA.  We  explain  these  and  other 
changes  below. 

The,  12-Month  Medical  History 

We  are  making  changes  in  paragraph 
(b)  of  SS  404.1512  and  416.912.  and 
SS  404.1593  and  416.993,  to  indicate  that 
we  will  develop  a  complete  medical 
history  covering  at  least  the  preceding 
12  months  in  any  case  in  which  an 
unfavorable  determination  is  made, 
unless  the  disability  is  alleged  to  have 
begim  less  than  12  months  before 
application.  See  S.  Rep.  No.  9&-466,  98th 
Cong.,  2d  Sess..  26  (1984).  In  addition, 
we  have  made  changes  to  indicate  that,        ^ 
if  applicable,  we  wiU  develop  a 
complete  medical  history  for  at  least  the 
12-month  period  prior  to  the  month  the 
individual  was  last  insured  for  disability 
benefits,  the  month  ending  the  7-year 
period  to  establish  the  individual's 
disability  if  the  individual  filed  an 
application  for  widow's  or  widower's 
benefits,  or  the  month  of  attainment  of 
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age  22  if  the  individual  filed  an 
application  for  child's  insurance  benefits 
based  on  disability.  We  are  also  stating 
that  we  will  make  every  reasonable 
effort  to  obtain  from  the  individual's 
treating  and  other  medical  sources  the 
evidence  necessary  to  make  a 
determination  before  we  evaluate 
medical  evidence  obtained  from  another 
source  on  a  consultative  basis.  "Every 
reasonable  effort"  is  defined  to  mean  an 
initial  request  and,  at  any  point  between 
10  and  20  calendar  days  after  the  initial 
request,  if  the  evidence  has  not  been 
received,  one  foUowup  request  to  the 
medical  source  for  the  medical  evidence. 
The  source  will  have  a  minimum  of  10 
calendar  days  from  the  date  of  our 
foUowup  request  to  reply,  unless  our 
experience  with  that  source  indicates  a 
longer  period  is  advisable  in  a  particular 
case,  before  we  evaluate  the  evidence 
that  we  may  obtain  on  a  consultative 
basis.  In  some  instances,  we  may  order 
a  consultative  examination  while 
awaiting  receipt  of  treating  or  other 
medical  source  evidence. 

In  addition,  we  are  amending 
paragraph  (a)  of  §§  404.1520  and  416.920 
to  state  more  clearly  that  we  consider 
all  evidence  in  the  individual's  case 
record  when  we  make  a  determination. 
We  are  also  revising  §  §  404.1593  and 
416.993  to  recognize  that  development  of 
medical  evidence  in  continuing 
disability  review  cases  will  be  guided  by 
the  special  requirements  of  the  medical 
improvement  review  standard  and  to 
reaffirm  that  consultative  examinations 
are  purchased  with  only  one  purpose,  to 
provide  information  necessary  to  reach 
a  decision  in  a  case. 

Medical  Assessment  Requirement 

We  are  also  revising  §§  404.1513  (b)(6) 
and  (c),  404.1545(3)  and  404.1546,  as  well 
as  IS  418.913(b)(6)  and  (c),  416,945(a) 
and  416.946  to  delete  references  to 
medical  assessments  and  to  refer 
instead  to  medical  source  statements 
about  what  a  person  can  still  do  despite 
his  or  her  impairment(8).  These  revisions 
accomplish  two  things:  They  remove  all 
reference  to  the  term  "medical 
assessment."  which  was  not  clearly 
defined  and  was  thus  open  to  various 
interpretations;  and  they  indicate  that 
we  will  consider  all  of  the  medical  and 
other  evidence  in  determining  whether  a 
person  is  disabled,  including  statements 
from  medical  sources  about  what  a 
person  can  still  do  despite  an 
impairment,  and  that  medical  source 
statements  alone  are  not  determinative 
of  whether  or  not  the  person  is  disabled. 

We  believe  these  are  important 
changes.  There  has  been  confusion 
among  adjudicators  as  to  what 
constitutes  a  "medical  assessment" 


This  has  resulted  in  special  requests 
being  made  to  elicit  information  which 
was  already  at  hand  but  not  labeled 
"medical  assessment.'  We  have  also 
revised  §§  404.1513(b)(6)  and 
416.913(b)(6)  to  make  clear  that  we  will 
request  medical  source  statements  from 
treating  sources,  although  the  absence  of 
a  medical  source's  statement  in  a  report 
of  existing  medical  evidence  does  not 
make  the  report  incomplete.  Also, 
§§  404.1519n  and  416.9l9n  ensure  that 
although  medical  source  statements 
should  ordinarily  be  requested  as  part  of 
the  consultative  examination  process, 
the  absence  of  a  medical  source's 
statement  in  a  consultative  examination 
report  does  not  make  the  report 
incomplete. 

Evaluating  Medical  Opinions 

In  the  preamble  to  the  Notice  of 
Proposed  Rulemaking,  we  noted  that  the 
Senate  Finance  Committee  had 
indicated  in  its  report  on  Public  Law  98- 
460  (S.  Rep.  No.  98-466,  98th  Cong.,  2d 
Sess.,  26  (1984)),  that  it  did  not  intend  to 
alter  in  any  way  the  relative  weight  that 
the  Secretary  places  on  reports  received 
from  treating  physicians  and  from 
physicians  who  perform  consultative 
examinations.  We  also  noted  that 
judicial  decisions  in  several  circuits 
pointed  to  a  need  for  a  clear  policy 
statement  that  would  encourage 
uniformity  of  adjudication  and  provide 
the  public  and  the  courts  with  a 
definitive  explanation  of  our  policy  on 
weighing  treating  source  opinions. 
Accordingly,  we  proposed  to  replace 
existing  regulations  S§  404.1527  and 
416.927  with  longer  and  more  detailed 
provisions  that  would  prescribe  rules 
stating  how  we  would  consider  and 
weigh  medical  opinions. 

Some  public  comments  concerning  the 
way  we  evaluate  medical  opinions  were 
critical.  The  comments  demonstrated  to 
us  that  our  proposed  regulation  was  not 
as  clear  and  comprehensive  as  we  had 
hoped  and  that  it  could  be 
misinterpreted.  We  have,  therefore, 
revised  and  expanded  §S  404.1527  and 
416.927  to  state  oiu-  policy  more  clearly 
and  in  more  detail  and  to  respond  to  the 
public's  concerns. 

Although  the  circuit  courts  vary 
somewhat  in  their  formulation  of  the 
rule  on  how  treating  source  evidence  is 
to  be  considered,  the  majority  of  the 
circuit  courts  generally  agree  on  two 
basic  principles.  First,  they  agree  that 
treating  source  evidence  tends  to  have  a 
special  intrinsic  value  by  virtue  of  the 
treating  source's  relationship  with  the 
claimant.  Second,  they  agree  that  if  the 
Secretary  decides  to  reject  such  an 
opinion,  he  should  provide  the  claimant 
with  good  reasons  for  doing  so.  We  have 


been  guided  by  these  principles  in  our 
development  of  the  final  rule. 

V/e  were  guided  in  the  development 
of  these  final  rules  by  the  general 
principles  articulated  by  the  various 
circuit  courts.  None  of  the  circuit  courts 
of  appeals  has  held  that  its  treating 
physician  rule  is  required  by  the  Act  or 
the  Constitution.  Rather,  the  courts  of 
appeals  have  articulated  their  treating 
physician  precedent  in  the  absence  of  a 
definitive  regulation  by  the  Secretary 
and  in  the  context  of  reviewing 
individual  decisions  by  the  Secretary 
under  section  205(g)  of  the  Act  to 
determine  whether  those  individual 
decisions,  given  the  facts  of  the 
particular  case,  were  supported  by 
"substantial  evidence."  Indeed,  the 
Second  Circuit  in  the  Schisler  case 
recently  expressly  invited  the  Secretary 
to  use  the  "customary  administrative 
process"  to  promulgate  a  treating 
physician  policy.  The  Secretary  has  the 
authority  and  responsibility  under 
sections  205(a).  223(d)(5)  and  1102  of  the 
Act  to  prescribe  regulations  for 
determining  the  amount  and  kind  of 
evidence  an  individual  must  furnish  in 
order  to  establish  that  he  or  she  is  under 
a  disability.  In  these  final  rules  we  are 
exercising  that  authority  to  prescribe  the 
standards  that  we  will  use  to  evaluate 
treating  source  opinions  when  those 
opinions  are  furnished  as  evidence  in 
connection  with  a  claim  for  disability 
benefits.  The  Secretary  will  be  applying 
these  final  rules  as  the  appropriate  legal 
standard  for  evaluating  treating 
physician  opinion  evidence  in  claims 
before  the  Agency. 

Under  the  Act.  a  claimant  is  required 
to  prove  to  us  that  he  or  she  is  disabled 
by  providing  medical  and  other 
evidence  of  disability.  We  consider 
medical  opinions,  including  treating 
source  opinions,  to  be  evidence  that 
must  be  evaluated  together  with  all  of 
the  other  evidence  in  a  person's  case 
record.  Sometimes,  medical  opinions 
may  be  entitled  to  so  much  weight  that 
they  control  the  issues  they  address; 
other  times,  opinions  may  be  entitled  to 
less  weight. 

The  final  rule  addresses  the  problems 
of  weighing  opinion  evidence  in  several 
ways.  It  recognizes  that,  because 
opinions  always  have  a  subjective 
component,  because  the  effects  of 
medical  conditions  on  individuals  vary 
so  widely,  and  because  no  two  cases  are 
ever  exactly  alike,  it  is  not  possible  to 
create  rules  that  prescribe  the  weight  to 
be  given  to  each  piece  of  evidence  that 
we  may  take  into  consideration  in  every 
case.  It  also  recognizes  that  the 
weighing  of  any  evidence,  including 
opinions,  is  a  process  of  comparing  the 
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been  guided  by  these  principles  in  our 
development  of  the  final  rule. 

V/e  were  guided  in  the  development 
of  these  final  rules  by  the  general 
principles  articulated  by  the  various 
circuit  courts.  None  of  the  circuit  courts 
of  appeals  has  held  that  its  treating 
physician  rule  is  required  by  the  Act  or 
the  Constitution.  Rather,  the  courts  of 
appeals  have  articulated  their  treating 
physician  precedent  in  the  absence  of  a 
definitive  regulation  by  the  Secretary 
and  in  the  context  of  reviewing 
individual  decisions  by  the  Secretary 
under  section  205(g)  of  the  Act  to 
detemiine  whether  those  individual 
decisions,  given  the  facts  of  the 
particular  case,  were  supported  by 
"substantial  evidence."  Indeed,  the 
Second  Circuit  in  the  Schisler  case 
recently  expressly  invited  tiie  Secretary 
to  use  the  "customary  administrative 
process"  to  promulgate  a  treating 
physician  pohcy.  The  Secretary  has  the 
authority  and  responsibility  under 
sections  205(a),  223(d)(5)  and  1102  of  the 
Act  to  prescribe  regulations  for 
determining  the  amount  and  kind  of 
evidence  an  individual  must  furnish  in 
order  to  establish  that  he  or  she  is  under 
a  disability.  In  these  final  rules  we  are 
exercising  that  authority  to  prescribe  the 
standards  that  we  will  use  to  evaluate 
treating  source  opinions  when  those 
opinions  are  furnished  as  evidence  in 
connection  with  a  claim  for  disability 
benefits.  The  Secretary  will  be  applying 
these  final  rules  as  the  appropriate  legal 
standard  for  evaluating  treating 
physician  opinion  evidence  in  claims 
before  the  Agency. 

Under  the  Act.  a  claimant  is  required 
to  prove  to  us  that  he  or  she  is  disabled 
by  providing  medical  and  other 
evidence  of  disability.  We  consider 
medical  opinions,  including  treating 
source  opinions,  to  be  evidence  that 
must  be  evaluated  together  with  all  of 
the  other  evidence  in  a  person's  case 
record.  Sometimes,  medical  opinions 
may  be  entitled  to  so  much  weight  that 
they  control  the  issues  they  address; 
other  times,  opinions  may  be  entitled  to 
less  weight. 

The  final  rule  addresses  the  problems 
of  weighing  opinion  evidence  in  several 
ways.  It  recognizes  that,  because 
opinions  always  have  a  subjective 
component,  because  the  effects  of 
medical  conditions  on  individuals  vary 
so  widely,  and  because  no  two  cases  are 
ever  exactly  alike,  it  is  not  possible  to 
create  rules  that  prescribe  the  weight  to 
be  given  to  each  piece  of  evidence  that 
we  may  take  into  consideration  in  every 
case.  It  also  recognizes  that  the 
weighing  of  any  evidence,  including 
opinions,  is  a  process  of  comparing  the 


intrinsic  value,  persuasiveness,  and 
internal  consistency  of  each  piece  of 
evidence  and  then  evaluating  all  of  the 
evidence  together  to  determine  which 
findings  of  fact  are  best  si^pported  by  all 
of  the  evidence.  The  final  rule  places 
medical  opinions  in  the  context  of  the 
entire  case  record  by  first  stating 
general  principles  of  weighing  evidence 
and  then  the  specific  rules  for  weighing 
opinion  evidence.  The  final  regulation 
provides  more  detail  than  the  notice  of 
proposed  rulemaking  on  how  we  will 
weigh  all  types  of  evidence,  and 
contains  some  substantive  changes  in 
our  policy  made  in  response  to  public 
comment.  We  believe  the  level  of  detail 
in  these  final  rules  ie  necessary  in  order 
to  explain  our  policy  fully  and  to 
provide  sufficient  guidance  to  our 
adjudicators. 

The  regulation  also  recognizes  that  we 
may  receive  medical  opinions  from  three 
kinds  of  medical  sources:  treating 
sources,  other  examining  sources  who 
are  not  treating  sources  (for  exanaple, 
consulting  physicians  and 
psychologists),  and  nonexamining 
sources.  It  describes  the  factors  we  will 
consider  w^n  we  weigh  earii  kind  of 
opinion.  It  also  provides  special  rules  for 
weighing  treating  source  opinions,  and 
differentiates  between  the  standards  for 
weighing  treating  source  opinions  and 
opinions  from  otiier  somxres.  We  have 
included  a  discttssion  of  evaluation  of 
nontreating  source  opinions  in  these 
final  rules  because  it  was  clear  to  us 
that  we  could  not  fully  describe  the 
rules  to  be  used  in  weighing  treating 
source  opinions  without  also  describii^ 
how  those  opinions  were  to  be 
evaluated  in  relation  to  opinions  from 
other  sources. 

The  following  discussion  describes 
the  structure  of  §§  404.1527  and  418.927 
in  detail  and  why  we  revised  the 
regulation  as  we  did. 

The  final  regulation  contains  six 
paragraphs  that  do  not  correspond 
directly  to  the  paragraphs  of  the 
regulation  proposed  in  the  notice  of 
proposed  rulemaking.  Instead,  we  have 
reorganized  and  rewritten  the  provisions 
that  were  originally  proposed. 

1.  Paragraph  (a)  of  the  final  rule  is  a 
new  provision  that  defines  the  kinds  of 
medical  evidence  we  may  consider  te  be 
medical  opinions. 

2.  Paragraph  (b)  states  our  policy  that 
we  always  consider  relevant  medical 
opinion  evidence  together  with  other 
relevant  evidence  when  we  make  our 
determioa  lions  and  decisions. 

3.  Paragraph  (c)  describes  generally 
how  we  consider  evidence,  indluding 
opinions,  in  making  disabikty 
determinations.  It  also  explains  the 
weighing  of  evidence  aad  describes  Qte 


steps  we  will  take  before  we  make  our 
determinations  and  decisions. 

The  evaluation  of  evidence  is  a 
complex  process  that  requires  careful 
aoai^'sis  of  the  value  of  each  piece  of 
evidence  and  the  interrelationship  of 
and  consistency  among  the  various 
pieces  of  evidence.  When  the  evidence 
is  consistent  and  sufficient  for  us  to 
decide  a  case,  decision  making  is 
relative^  straightforward  since  we  can 
aiaiply  make  our  findings  consistent 
with  the  evidence  as  a  whole.  However, 
if  there  are  any  inconsistencies  in  the 
evidence,  including  any  individual 
reports  that  may  be  internally 
inconsistent  (for  example,  when  a  report 
provides  detailed  medical  findings  that 
suggest  greater  or  lesser  severity  of 
impairment  than  is  expressed  in  an 
opinion  at  the  end  of  the  repiwt),  we 
weigh  all  of  the  evidence  to  determine 
what  findings  are  best  supported  and 
whether  there  is  sufficient  evidence  for 
us  to  make  a  final  determination  or 
decision. 

Regandless  of  whether  the  evidenoe  in 
the  case  lecord  is  consistent  if  there  is 
insufficient  evidence  for  us  to  decide  the 
case,  we  will  try  to  remedy  any 
evidentiary  deficiencies,  as  provided 
elsewhere  in  these  regulations.  If  we  are 
successful,  we  will  have  a  case  record 
that  ks  either  wholly  consistent  aiul 
sufficient  to  decide  the  case,  or  which 
retains  inconsistencies  but  contains 
sufficient  evidence  for  us  to  resolve  the 
inconsistencies.  If  we  carmot  get  the 
evidence  we  need,  we  will  have  no 
alternative  but  to  make  a  determination 
or  decision  by  weighing  ail  of  the 
evideiuie  we  have  and  making 
judgments  about  what  findings  can  be 
best  supported. 

4.  Paragraph  (d)  contains  the  principal 
provisions  of  the  regulation  section  and 
is  intended  to  replace  paragraphs  (b) 
through  td)  of  the  regulation  section 
proposed  ia  the  notice  of  proposed 
rulemaking.  It  recognizes  that  medical 
opinions  are  particularly  difficult  to 
assess  sinoe  they  always  reQect 
judgments  or  beliefs  of  the  person 
offering  the  opinion  that  we  may  not  be 
able  to  verify  or  that  we  may  find 
questionable  based  on  our 
understanding  of  all  of  the  evidence.  We 
cannot  decide  a  case  solely  in  rehance 
on  a  medical  opinion  when  there  is  not 
some  reasonable  support  for  the 
opinion,  nor  can  we  find  an  opinion  lo 
be  controlling  simply  by  virtue  of  the 
fact  that  it  may  come  from  a  traaling 
source  if  there  is  other  substantial 
evideBoe  which  casts  doubt  on  &e 
opinion. 

We  recognize  that  medical  conditions 
affect  indivKiuals  in  widely  different 
ways  and  that  medical  opiniaas— 


espeoiaUy  those  item  treating  soorces — 
can  provide  evidenoe  cf  the  nature  and 
severity  of  an  individual's  impairment! s) 
Ihat  cannot  be  obtained  by  any  other 
means.  Accordingly,  paragraph  (d) 
reaffirms  that  we  will  never  ignore  any 
medical  opinion  in  the  case  record. 
Then,  it  dracribes  the  factors  we 
consider  when  we  determine  the  amoant 
af  deference  to  give  to  a  medical 
source's  o{rinPBi,  with  particular 
attention  to  a  treating  source's  opiiuon. 

in  « trial-t3nM  or  adversarial  sitoation, 
the  facts  or  grounds  on  which  an  opinion 
is  based  can  be  brought  out  b>'  cross- 
eKamination.  Such  cross-examination 
can  strengthen  or  weaken  the  probity  of 
the  medical  opiiriaa.  The  Social  Security 
disability  programs  provide  for  ^ 
adjudication  of  disability  claims  in  a 
nonadversarial  context  without  the 
cross-examination  safeguard.  We 
believe  ftat  the  use  of  the  factors 
specified  in  paragraph  (d)  is  a 
reasonable  si/bstitute  for  the  scmfiny 
8iat  any  opinion  would  be  subjected  te 
if  it  were  placed  before  a  court  in  an 
adversarial  context 

When  we  cannot  give  controlling 
weight  to  a  treating  source's  opinion 
about  ftie  nature  and  severity  of  a 
claimant's  impairment(8],  we  consider 
all  the  fdTlowiitg  factors  when  we  decide 
how  much  weight  to  give  to  the  oplolen. 

a.  The  examining  relationship — A 
medical  opinion  of  a  source  who  has 
examined  6re  individual  will  generally 
be  given  more  weight  than  a  medical 
opinion  of  a  ncnexamining  source. 

b.  The  treatment  reJatioaship—VJe 
give  treating  source  medical  opinions 
special  deference  because  treating 
sources  usually  have  the  most 
knowledge  about  their  patients' 
conditions.  When  we  weigh  a  treating 
source's  medical  opinion,  we  consider 
several  factors  that  indicate  the  extent 
of  this  knowledge.  Considering  these 
factors  allows  us  to  determine  whether 
the  treating  source  is  in  t&cA  aa 
indiNidual  to  whom  we  should  give 
deference  and  the  amount  of  deference 
to  give  to  the  source's  medical  opinion. 
We  will  consider  the  length,  frequency. 
nature,  and  extent  of  the  relatimship 
between  the  treating  source  and  the 
claimant.  Generally,  the  longer  a 
treating  source  has  known  an  individual, 
the  greater  the  number  of  times  the 
source  has  seen  the  individual  £ar 
treatment  and  the  greater  the  extent  of 
examioations  and  testing  the  source  has 
provided  or  ordered,  the  more  weight  we 
will  give  to  llie  somce's  opinion  on  «iy 
medial  issue. 

c.  SapportaitfAij*— The  more  relevant 
the  supporting  evidence  of  an  opinion 
and  the  better  an  exi^analiwi  a  nedical 
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source  provides,  the  more  weight  we 
will  give  that  opinion. 

d.  Consistency — The  more  consistent 
a  medical  opinion  is  with  the  record  as  a 
whole,  the  more  weight  we  will  give  that 
opinion. 

e.  Specialization — We  generally  give 
more  weight  to  the  opinion  of  a 
specialist  about  medical  issues  related 
to  his  or  her  area  of  specialty  than  to  the 
opinion  of  a  source  who  is  not  a 
specialist  in  that  area. 

f.  Other  factors — We  have  included  a 
provision  to  cover  situations  that  may 
arise  in  rare  cases  that  may  not  be 
covered  by  the  foregoing  provisions.  For 
example,  information  that  a  particular 
physician  or  psychologist  has  been 
submitting  identical  medical  reports  for 
different  individuals  would  clearly 
affect  the  weight  we  would  give  to  any 
opinions  expressed  in  those  reports. 

Even  though  we  will  consider  all  of 
the  foregoing  factors  each  time  we 
weigh  an  opinion,  not  every  factor  will 
apply  in  every  case.  Also,  certain  factors 
(for  example,  treatment  relationship) 
will  sometimes  take  precedence  over 
other  factors;  at  other  times,  certain 
combinations  of  factors  will  result  in  a 
finding  that  one  opinion  is  entitled  to 
more  weight  than  another,  or  that  a 
single  opinion  is  entitled  to  great  weight 
while  another  might  not  be.  As  we  have 
explained  above,  there  are  simply  too 
many  variables  to  permit  a  formulaic 
description  of  how  we  will  apply  the 
factors  in  every  case,  but  we  believe 
that  the  factors  in  paragraph  (d) 
represent  a  fair,  logical,  and 
comprehensive  description  of  the 
considerations  we  should  take  into 
account  when  weighing  medical 
opinions. 

Paragraph  (d)(2)  also  states  special 
rules  for  evaluating  medical  opinions 
from  treating  sources.  It  provides  that 
we  must  give  controlling  weight  to  any 
treating  source  medical  opinion  on  the 
issues  of  the  nature  and  severity  of  the 
impairment  when  the  opinion  is  well- 
supported  by  medically  acceptable 
clinical  and  laboratory  diagnostic 
techniques  and  is  not  inconsistent  with 
other  substantial  evidence  in  the  record. 
The  final  rule  was  drafted  to  clarify 
language  in  the  notice  of  proposed 
rulemaking,  §§  404.1527(b)  and 
416.927(b),  which  contained  the 
provision  most  criticized  in  the  public 
comments.  The  provision  recognizes  the 
deference  to  which  a  treating  source's 
medical  opinion  should  be  entitled.  It 
does  not  permit  us  to  substitute  our  own 
judgment  for  the  opinion  of  a  treating 
source  on  the  issues  of  the  nature  and 
severity  of  an  impairment  when  the 
treating  source  has  offered  a  medical 
opinion  that  is  well-s\ipported  by 


medically  acceptable  clinical  and 
laboratory  diagnostic  techniques  and  is 
not  inconsistent  with  other  substantial 
evidence. 

We  substituted  the  word  "controlling" 
for  the  word  "conclusive"  in  those 
situations  where  treating  source 
opinions  are  such  that  they  should  be 
accorded  great  deference.  We  believe 
the  word  "controlling"  more  clearly 
reflects  the  process  we  use,  but  do  not 
believe  any  substantive  difference  in  the 
standard  results  from  the  substitution  of 
"controlling"  for  "conclusive."  We 
changed  the  term  "fully  supported"  to 
"well-supported"  because  we  agreed 
with  commenters  who  pointed  out  that 
"fully  supported"  was  unclear  and  that, 
more  important,  it  was  an  impractically 
high  standard  which,  even  if  it  were 
attainable,  would  essentially  make  any 
opinion  superfluous.  We  believe  that  the 
new  term,  "well-supported."  is  more 
practicable  and  more  reasonable;  it 
should  make  clear  that  we  will  adopt 
opinions  that  are  well-supported  by 
medically  acceptable  clinical  and 
laboratory  diagnostic  techniques  unless 
they  are  inconsistent  with  substantial 
evidence  in  the  record. 

Whether  an  opinion  is  well-supported 
will  depend  on  the  facts  of  each  case: 
however,  as  we  explain  below,  when  a 
treating  source's  opinion  is  not  accorded 
controlling  weight,  good  reasons  for 
such  a  decision  are  required  in  the 
notice  of  determination  or  decision. 

We  also  deleted  the  word  "medical" 
from  the  phrase  "substantial  medical 
evidence"  in  order  to  avoid  the 
possibility  of  an  improper  result  being 
reached  in  some  cases.  Although  we 
would  expect  it  to  be  an  extremely  rare 
occurrence,  it  is  possible  that  a  treating 
source's'opinion  about  the  nature  or 
severity  of  a  claimant's  impairment(s), 
even  one  that  is  well-supported  by 
medically  acceptable  clinical  and 
laboratory  findings,  may  nevertheless  be 
contradicted,  and  even  outweighed,  by 
substantial  nonmedical  evidence.  For 
example,  an  opinion  from  a  treating 
source  about  what  a  claimant  can  still 
do  which  would  seem  to  be  well- 
supported  by  the  objective  findings 
would  not  be  entitled  to  controlling 
weight  if  there  was  other  substantial 
evidence  that  the  claimant  engaged  in 
activities  that  were  inconsistent  with  the 
opinion. 

In  addition  to  the  rule  requiring  us  to 
give  controlling  weight  to  certain 
treating  source  opinions,  we  have 
provided  two  rules  in  paragraph  (d)(2) 
for  weighing  treating  source  opinions 
that  are  not  entitled  to  controlling 
weight,  in  recognition  of  the  special  kind 
of  knowledge  about  the  nature  and 
severity  of  their  patients'  impairments 


that  only  treating  sources  can  have. 
These  rules  replace  the  provisions  that 
were  in  the  proposed  regulation's 
paragraph  (d).  including  the  term  "some 
extra  weight"  which  was  also  identified 
in  the  public  comments  as  a  source  of 
confusion.  All  things  being  equal,  when 
a  treating  source  has  seen  a  claimant 
long  enough  to  have  obtained  a  detailed 
longitudinal  picture  of  the  claimant's 
impairment(s),  we  will  always  give 
greater  weight  to  the  treating  source's 
opinion  than  to  the  opinions  of 
nontreating  sources  even  if  the  other 
opinions  are  also  reasonable  or  even  if 
the  treating  source's  opinion  is 
inconsistent  with  other  substantial 
evidence  of  record.  The  rule  also 
provides  that,  even  if  the  treating 
source's  opinion  is  not  such  that  we  can 
give  it  controlling  weight,  we  will  still 
give  the  opinion  more  weight  than  we 
would  have  given  it  if  it  came  from  a 
nontreating  source. 

We  combined  the  rule  on  according 
controlling  weight  to  some  treating 
source  medical  opinions  with  the  other 
special  rules  addressing  treating  source 
medical  opinions  to  emphasize  that  we 
will  still  carefully  evaluate  such 
opinions,  and  that  we  may  still  accord 
them  special  deference  or  determine 
that  they  are  entitled  to  great  weight 
when  we  do  not  give  them  controlling 
weight.  Subsequent  provisions  in 
paragraph  (d)(2)  provide  that,  as  long  as 
the  treating  source  is  someone  entitled 
to  special  deference,  and  all  other 
factors  are  equal,  we  will  always  give 
more  weight  to  treating  source  medical 
opinions  than  to  opinions  from  other 
sources. 

Finally,  paragraph  (d)  provides  that, 
when  we  do  not  give  a  treating  source's 
medical  opinion  controlling  weight,  we 
will  always  provide  good  reasons  why 
we  have  not  done  so  in  our  notices  of 
determination  and  decision. 

Paragraph  (d)  provides  that  many  of 
the  factors  we  use  for  weighing  opinions 
from  treating  sources  are  also  used  in 
weighing  opinions  from  sources  who 
have  examined  claimants  but  who  have 
no  treatment  relationship  (such  as 
consulting  physicians  and  psychologists 
or  physicians  or  psychologists  who  may 
have  performed  individual  consultations 
during  the  course  of  a  hospitalization) 
and  from  nonexamining  medical 
sources.  Thus,  the  weight  to  which  the 
opinion  of  a  nontreating  source  will  be 
entitled  depends  on  such  factors  as  the 
consistency  of  the  opinion  with  other 
evidence,  the  qualifications  of  the 
source,  and  the  degree  to  which  the 
source  offers  supporting  explanations 
for  the  opinion.  Even  though  we  may 
ultimately  find  the  opinion  of  a 


nontreating  medical  source  i 
greater  weight  than  that  of  a 
source,  the  opinions  of  nonti 
sources  are  not  entitled  to  tl 
deference  that  we  give  to  trc 
opinions. 

Essentially,  once  we  have 
that  an  opinion  is  from  a  tre 
it  is  entitled  to  special  defer 
final  rules  provide  that  treat 
opinions  are  generally  entitl 
weight  than  opinions  from  n 
sources  unless  there  are  clei 
specific  reasons  why  they  a 
outweighed. 

5.  Paragraph  (e)  addressei 
consideration  of  opinions  oi 
reserved  to  the  Secretary.  E 
editorial  changes,  paragrapl 
intended  to  be  identical  in  n 
the  rule  that  was  in  the  exis 
regulations  5§  404.1527  and 
Paragraph  (e)(2)  replaces  thi 
(e)  of  the  notice  of  proposed 
which  was  another  source  o 
concern  and  misunderstand 
public  comments. 

Medical  sources  often  ofTi 
about  whether  their  patient! 
"disabled"  or  "unable  to  wc 
Sometimes,  medical  source: 
opinions  about  whether  thei 
have  impairments  that  meet 
requirements  for  an  impaim 
app>endiK  1  to  subpart  P  of  p 
Medical  sources  may  also  o 
about  a  claimant's  "residua' 
capacity"  under  §§  404.1545 
(as  distinct  from  the  "staten 
what  you  can  still  do"  desci 
§  §  404.1513  and  416.913),  or 
patient's  abihty  to  perform  ] 
work  or  any  other  type  of  w 
considering  residual  functio 
age,  education,  and  work  e> 

The  new  paragraph  (e)  pr 
we  wiU  not  disregard  these 
even  though  they  may  genei 
beyond  the  expertise  of  mo; 
souroes.  In  fact,  if  a  treatmg 
provides  an  opinion  on  a  mi 
isuie  and  the  basis  for  the  c 
clear  from  the  evidence  in  tl 
record,  we  will  make  every 
effort  to  recontact  the  sourc 
an  explanation  of  the  medic 
that  opiaion.  The  intent  of  ti 
paragraph,  however,  is  to  re 
princip^  previously  stated  i 
§§  404J1527  and  416.927  thai 
determiaations  on  these  issi 
described  in  those  sections, 
the  responsibjdity  «f  the  Sec 
that  opiaions  which  addresi 
issues  caa  only  be  given  we 
proportionate  to  the  extent  i 
can  find  that  they  are  luppc 
remainder  of  the  record.  Thi 
requires  such  determination 
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that  only  treating  sources  can  have. 
These  rules  replace  the  provisions  that 
were  in  the  proposed  regulation's 
paragraph  (d),  including  the  term  "some 
extra  weight"  which  was  also  identified 
in  the  public  comments  as  a  source  of 
confusion.  All  things  being  equal,  when 
a  treating  source  has  seen  a  claimant 
long  enough  to  have  obtained  a  detailed 
longitudinal  picture  of  the  claimant's 
impairment(s),  we  will  always  give 
greater  weight  to  the  treating  source's 
opinion  than  to  the  opinions  of 
nontreating  sources  even  if  the  other 
opinions  are  also  reasonable  or  even  if 
the  treating  source's  opinion  is 
inconsistent  with  other  substantial 
evidence  of  record.  The  rule  also 
provides  that,  even  if  the  treating 
source's  opinion  is  not  such  that  we  can 
give  it  controlling  weight,  we  will  still 
give  the  opinion  more  weight  than  we 
would  have  given  it  if  it  came  from  a 
nontreating  source. 

We  combined  the  rule  on  according 
controlling  weight  to  some  treating 
source  medical  opinions  with  the  other 
special  rules  addressing  treating  source 
medical  opinions  to  emphasize  that  we 
will  still  carefully  evaluate  such 
opinions,  and  that  we  may  still  accord 
them  special  deference  or  determine 
that  they  are  entitled  to  great  weight 
when  we  do  not  give  them  controlling 
weight.  Subsequent  provisions  in 
paragraph  (d)(2)  provide  that,  as  long  as 
the  treating  source  is  someone  entitled 
to  special  deference,  and  all  other 
factors  are  equal,  we  will  always  give 
more  weight  to  treating  source  medical 
opinions  than  to  opinions  from  other 
sources. 

Finally,  paragraph  (d)  provides  that, 
when  we  do  not  give  a  treating  source's 
medical  opinion  controlling  weight,  we 
will  always  provide  good  reasons  why 
we  have  not  done  so  in  our  notices  of 
determination  and  decision. 

Paragraph  (d)  provides  that  many  of 
the  factors  we  use  for  weighing  opinions 
from  treating  sources  are  also  used  in 
weighing  opinions  from  sources  who 
have  examined  claimants  but  who  have 
no  treatment  relationship  (such  as 
consulting  physicians  and  psychologists 
or  physicians  or  psychologists  who  may 
have  performed  individual  consultations 
during  the  course  of  a  hospitalization) 
and  from  nonexamining  medical 
sources.  Thus,  the  weight  to  which  the 
opinion  of  a  nontreating  source  will  be 
entitled  depends  on  such  factors  as  the 
consistency  of  the  opinion  with  other 
evidence,  the  qualifications  of  the 
source,  and  the  degree  to  which  the 
source  offers  supporting  explanations 
for  the  opinion.  Even  though  we  may 
ultimately  find  the  opinion  of  a 


nontreating  medical  source  entitled  to 
greater  weight  than  that  of  a  treating 
source,  the  opinions  of  nontreating 
sources  are  not  entitled  to  the  special 
deference  that  we  give  to  treating  source 
opinions. 

Essentially,  once  we  have  determined 
that  an  opinion  is  from  a  treating  source, 
it  is  entitled  to  special  deference.  The 
final  rules  provide  that  treating  source 
opinions  are  generally  entitled  to  greater 
weight  than  opinions  from  nontreating 
sources  unless  there  are  clear  and 
specific  reasons  why  they  are 
outweighed. 

5.  Paragraph  (e)  addresses  the 
consideration  of  opinions  on  issues 
reserved  to  the  Secretary.  Except  for 
editorial  changes,  paragraph  (e)(1)  is 
intended  to  be  identical  in  meaning  to 
the  rule  that  was  in  the  existing 
regulations  5§  404.1527  and  416.927. 
Paragraph  (e)(2)  replaces  the  paragraph 
(e)  of  the  notice  of  proposed  rulemaking, 
which  was  another  source  of  serious 
concern  and  misunderstanding  in  the 
public  comments. 

Medical  sources  often  offer  opinions 
about  whether  their  patients  are 
"disabled"  or  "unable  to  work." 
Sometimes,  medical  sources  offer 
opinions  about  whether  their  patients 
have  impairments  that  meet  or  equal  the 
requirements  for  an  impairment  listed  in 
appendix  1  to  subpart  P  of  part  404. 
Medical  sources  may  also  offer  opinions 
about  a  claimant's  "residual  functional 
capacity"  under  §§  404.1545  and  416.945 
(as  distinct  from  the  "statements  about 
what  you  can  still  do"  described  in 
§  S  404.1513  and  416.913),  or  about  their 
patient's  abiHty  to  perform  past  relevant 
work  or  any  other  type  of  work 
coRsidericg  residual  functional  capacity, 
age,  education,  and  work  experience. 

The  new  paragraph  (e)  proiides  that 
we  wiH  not  disregard  these  opinions, 
even  though  they  may  generally  be 
beyond  the  expertise  of  most  medical 
souroes.  In  fact,  if  a  treating  source 
provides  an  opinion  on  a  nonmedical 
is»ie  and  the  basis  for  the  opinion  is  ruA 
dear  from  the  evidence  in  the  case 
record,  we  will  make  every  reasonable 
effort  to  recontact  the  source  to  obtain 
an  explanation  of  the  medical  basis  for 
that  opinion.  The  intent  of  the 
paragraph,  however,  is  to  reiterate  the 
principle  previously  stated  in 
§  §  404.1527  and  416.927  that 
determinations  on  these  issues,  as 
described  in  those  sections,  are  strictly 
the  responsibility  «f  the  Secretary  and 
that  opiaions  which  address  these 
issues  can  only  be  given  weight 
proportionate  to  the  extent  to  which  we 
cem  find  that  they  are  supported  by  the 
remainder  of  the  record.  The  Act 
requires  such  determinations  to  be  made 


by  a  State  agency  or  the  Secretary.  To 
give  a  treating  source's  opinion  on  such 
an  issue  controlling  weight  would,  in 
actuality,  confer  upon  the  treating 
source  the  authority  to  make  the 
determination,  and  would  not,  in  our 
view,  be  consistent  with  the  statute. 
This  was  what  we  intended  with  the 
language  ia  proposed  paragraph  (e).  We 
did  not  mean  to  require  medical  sources 
to  use  proper  terminology,  as  some 
commenters  inferred.  However,  we  did 
mean  to  reserve  the  ultimate 
determination  of  disability  to  the 
Secretary. 

6.  Paragraph  (f)  is  a  new  provision 
that  addresses  evidence  from 
nonexamining  physicians  and 
psychologists.  We  use  physicians  and 
psychologists  in  several  capacities.  At 
the  State  agency,  physicians  and 
psychologists  are  members  of  the  teams 
that  make  disabiHt3'  determinations.  We 
also  employ  physicians  and 
psychologists  to  perform  quality  reviews 
and  to  provide  expert  opinions  to  State 
agencies,  disability  bearing  officers, 
administrative  law  judges,  and  ^ 
Appeals  Council.  Administrative  law 
judges  may  also  cell  upon  medical 
advisors  to  provide  expert  testimony  at 
hearings.  Even  though  the  provisions  of 
the  introductory  paragraph  of  paragraph 
(f)  will  normally  apply  to  snch 
physicians  and  psychologists,  they  are 
applicable  to  opinions  received  from 
any  nonexamining  soivroe,  including  the 
rare  nonexamining  medical  Bonrce 
opinion  submitted  by  a  claimant. 

Paragraphs  [{][1]  and  {f)[2]  are  new 
provisions  which  clarify  the  complex 
role  of  the  State  agency  medical  and 
psycholo^cal  consultant.  Paragraph 
(f)(1)  explains  that  when  State  agency 
medical  or  psychological  consultants 
make  findings  of  fact  about  jnedical 
issues  in  their  decision  making 
capacities,  the  findings  are  not  opinions 
which  are  to  be  weighed  against 
opinions  in  the  case  record.  Rather,  they 
are  findings  based  on  the  pertinent 
medical  and  other  evidence,  including 
mediraJ  opinions.  When  State  agency 
medical  or  psychological  consultants 
assess  medical  opinions  in  the  case 
record,  they  apply  the  principles  set 
forth  ia  SS  404.1527  and  416.927. 

At  the  hearing  level  administrative 
law  judges  consider  the  issues  before 
them  de  novo.  Therefore,  when 
administrative  law  judges  consider 
issues  of  disahihty,  they  are  not  bound 
by  any  findings  made  at  the  State 
agency  in  connection  with  the  mitial  asti 
reconsidered  determinations.  However. 
State  agency  medical  aiul  psychological 
consultaatfl  are  highly  quttlifted 
physicians  and  psychologists  who  are 
also  experts  in  Secial  Security  disability 


evaluation.  Therefore,  it  has  been  our 
lai:)gstaDdtng  policy  that  adminisirative 
law  judges  will  consider  the  findings  of 
State  agency  medical  and  psychological 
conaultants  with  regard  to  the  nature 
and  severity  of  a  claimant's  impsL'-ment 
as  opinions  of  nonexamining  physicians 
and  psychologists.  We  have 
incorporated  this  policy  into  the 
regulations  in  SS  404.1512(b)(6)  and 
416.912(b)(6)  and  in  (§  404.1S27(f)(2)  and 
418.927(0(2). 

Administrative  law  judges  will  not 
give  the  opinions  of  State  agency 
medical  or  psychological  consultants 
any  special  weight  ae  such;  they  wiU 
apply  the  principles  of  ?  §  404.1527  (a) 
through  (e)  and  416.927  (a)  through  (e) 
when  they  weigh  sudi  opinions,  always 
considering  6tat  the  opinions  come  from 
sources  who  have  never  examined  the 
individual  whose  case  is  being  decided. 
Paragtaph  (f)(3)  provides  that  the  same 
policy  applies  to  the  Appeals  Council 
when  the  Appeals  Council  issues  a 
decision. 

PuUic  Commenlfi 

We  ptibhshed  proposed  rules  to 
estabHsh  standards  for  consultative 
examinattons  in  a  notice  of  proposed 
rulemaking  in  ^e  Federal  Register  on 
April  20, 1987  (52  FR  13014).  hiterested 
persons,  organizations,  Government 
agencies,  and  other  groups  were  given 
60  days  to  comment.  The  comment 
period  closed  on  June  19, 1987. 

We  received  comments  from 
individuals,  organizations,  and 
Government  agencies,  both  State  and 
Federal,  whose  responsibilities  and 
interests  require  them  to  have  some 
expertise  in  the  evaluation  of  medical 
evidence  used  in  making  disability 
determinations  under  titles  n  and  XVI  of 
the  Act  We  received  no  comments  from 
disabled  persons  individually,  but  we 
did  receive  them  from  six  legal  services 
organizations  that  represent  the 
interests  of  disabled  individuals.  We 
also  received  comments  from  medical 
associations,  physicians,  and  other 
medical  professionals. 

We  have  carefully  considered  all  of 
the  comments  and  have  adopted  many 
of  the  recommendations.  These  changes 
are  identified  in  the  &>lk>wing  discussion 
of  issues  which  were  raised  in  Uie 
comments. 

Many  of  the  written  comniefits,  by 
necessity,  had  to  be  oondensed, 
summarized  or  paraphased.  In  doing 
this,  we  betieve  we  have  expressed 
everyone's  i^ews  adequately  and 
reaiponded  to  the  issues  raised. 

Some  of  the  comments  raised  detatts 
about  how  the  regulations  would  be 
implementad.  We  believe  these 
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comments  are  not  substantive  public 
comments  tiiat  must  be  addressed  in  the 
regulations. 

Many  of  the  explanations  and 
discussions  of  issues  as  published  in  the 
notice  of  rulemaking  have  been 
expanded  and  clarified.  We  believe  the 
result  is  an  improvement  over  the  rules 
as  published  in  the  notice  of  proposed 
rulemaking  which  will  enhance  the 
uniformity  and  equity  with  which  the 
rules  are  applied. 

We  have  refined  and  consolidated 
some  of  the  language  previously 
proposed  in  §§  404.1519  and  416.919. 
404.1519a  and  416.919a  and  404.1519b 
and  416.919b  and  moved  it  into 
§  §  404.1512  and  416.912.  We  believe  this 
is  appropriate  as  it  makes  clearer  the 
process  of  obtaining  existing  medical 
evidence  from  medical  sources, 
including  recontacting  the  medical 
source,  before  evaluating  a  consultative 
examination.  We  revised  §§  404.1512 
and  416.912  to  clarify  that  the  12-month 
medical  history  means  12  months  prior 
to  the  application,  the  date  the  claimant 
was  last  insured  for  disability  benefit  or 
period  of  disability  purposes,  the  end  of 
the  prescribed  period  for  widow's  or 
widower's  benefits  based  on  disability, 
or  attainment  of  age  22  for  child's 
benefits  based  on  disability,  as 
appropriate. 

We  have  reorganized  the  sections  on 
consultative  examinations  issues  into 
what  we  beheve  is  a  more  logical  order 
when  read  in  the  context  of  current 
regulations. 

Although  we  did  not  include 
§  §  404.1517  and  416.917  of  the  existing 
regulations  in  the  notice  of  proposed 
rulemaking  because  we  did  not  initially 
recognize  the  need  for  changes  in  those 
sections,  we  later  realized  that  they 
should  have  been  revised  to  avoid 
redundancy.  We  have  therefore  revised 
the  last  sentence  of  §5  404.1517(a)  and 
416.917(a)  by  inserting  a  period  after  the 
words  "about  your  condition."  In 
addition,  we  have  deleted  SS  404.1517(b) 
and  416.917(b)  since  situations  requiring 
a  consultative  examination  are  now 
described  in  §§  404.1519(a)  and 
4;6.919(a).  Therefore.  S§  404.1517(a)  and 
416.917(a)  have  been  redesignated  to 
§§  404.1517  and  416.917.  We  have 
deleted  §§  404.1519e  and  416.919e  and 
§§  404.1519f  and  416.919f  as  set  out  in 
the  Notice  of  Proposed  Rulemaking 
since  the  procedures  for  development  of 
evidence  and  obtaining  consultative 
examinations  followed  at  the  initial 
level  are  also  applicable  at  the 
reconsideration  and  hearings  level  of 
review:  we  have  added  a  statement  to 
this  effect  in  §5  404.1519  and  416.919. 

We  reorganized  the  language 
previously  proposed  in  S§  404.1519s  and 


416.919s  and  §§  404.1519t  and  416.919t 
as  follows: 

1.  The  content  of  the  first  paragraph  of 
§§404.i519s  and  416.919s  was  moved  to 
§§  404.1519t(a)  and  416.9l9t(a). 

2.  The  language  in  §§  404.1519t  and 
416.919t,  with  the  exception  of  the 
language  in  §§  404.1519t(9)(d)  and 
418.919t(9)(d),  is  now  located  in 

§§  404.1519s  and  416.919s. 

We  clarified  §  416.920  to  indicate  that 
it  does  not  apply  to  children  under  title 
XVI. 

In  proposing  these  regulations,  we  had 
certain  objectives  in  mind  in  addition  to 
implementing  section  9  of  Public  Law 
98-460: 

•  To  ensure  that  accurate  disability 
determinations  are  made  as  early  in  the 
process  as  possible; 

•  To  improve  the  uniformity  of 
disabihty  determinations; 

•  To  improve  the  management  of  the 
disability  programs  both  at  the  State 
and  Federal  levels;  and, 

•  To  preserve  the  basic  Federal/State 
relationship. 

These  objectives  also  guided  us  as  we 
evaluated  the  comments  received  from 
the  public. 

For  ease  of  comprehension,  we  have 
organized  comments  according  to  the 
issues  raised.  The  issues  and  our 
responses  are  presented  in  the  order  in 
which  the  regulations  are  now  organized 
and  not  in  the  order  in  which  the  issues 
appeared  in  the  notice  of  proposed 
rulemaking,  except  for  the  sections 
which  we  have  deleted  from  the  final 
regulations.  The  reference  to  sections  in 
the  headings  regarding  the  comments 
and  in  the  comments  refer  to  sections  as 
numbered  in  the  notice  of  proposed 
rulemaking. 

Sections  404.1502/416.902    General 
Definitions  and  Terms  for  This  Subpart. 

Comment  Several  commenters 
believed  that  the  definition  of  "treating 
source"  was  too  restrictive  and  should 
include  physicians  who  have  treated  the 
claimant  in  the  past  as  well  as  those 
currently  treating  the  claimant.  One 
commenter  believed  that  "treating 
source"  should  be  defined  as  "the  one 
who  provides  medical  treatment  for 
alleged  impairment(s)." 

Response:  We  have  modified  the 
language  in  the  definition  of  "treating 
source"  to  include  those  physicians  who 
had  treated  the  claimant  on  an  ongoing 
basis  in  the  past.  We  did  not  limit  the 
definition  to  "one  who  provides 
treatment  for  the  alleged  impairment," 
since  pertinent  evidence  may  be 
available  in  the  records  of  a  treating 
source  who  has  or  had  an  ongoing 
treatment  relationship  with  the  claimant 


for  a  condition  other  than  the  alleged 
impairment. 

Comment:  Some  commenters 
expressed  concern  about  the  distinction 
between  "treating  source"  and  "source 
of  record."  The  commenters  suggested 
clarification  or  deletion  of  the  phrase 
"ongoing  treatment  relationship."  One 
commenter  suggested  cross-referring 
this  section  to  §§  404.1513  and  416.913  to 
clearly  define  the  term  "your  own 
physician."  to  avoid  controversy  over 
evidence  from  chiropractors, 
naturopaths,  and  other  practitioners  not 
licensed  to  practice  medicine  and 
surgery. 

Response:  The  distinction  between 
"treating  source"  and  "source  of  record" 
has  been  made  to  differentiate  a  source 
who  has  examined  the  claimant  but  did 
not  have  an  ongoing  relationship  with 
the  claimant  from  one  who  has  such  a 
relationship.  Additionally,  we  have 
stated  what  we  mean  by  "ongoing 
treatment  relationship."  We  have  cross- 
referred  §§  404.1502  and  416.902  to 
§§  404.1513  and  416.913  to  distinguish 
acceptable  medical  sources  from  other 
sources. 

Sections  404.1503a/416.903a    Program 
Integrity 

Comment  Some  commenters  stated 
there  was  not  enough  detail  with  regard 
to  the  issue  of  revocation  and 
suspension  of  license  by  the  State  and 
asked,  when  revocation  or  suspension 
occurs,  whether  the  individual  involved 
is  permanently  barred  from  participation 
in  the  program  or  barred  only  for  the 
duration  of  the  revocation  or 
suspension.  One  commenter  wanted  to 
know  SSA's  position  regarding  use  of 
evidence  from  an  individual  whose 
license  to  practice  is  restored  after  (1) 
passage  of  penalty  time  or  (2)  after 
investigation. 

Response:  We  will  not  use  in  our 
program  except  to  provide  existing 
medical  evidence,  any  medical  or 
psychological  consultant,  consultative 
examination  provider,  or  diagnostic  test 
facility  currently  excluded,  suspended, 
or  otherwise  barred  from  participation 
in  the  Medicare  or  Medicaid  programs, 
or  any  other  Federal  or  federally- 
assisted  program.  The  regulations  have 
been  revised  to  reflect  this  policy. 
Participation  in  the  Social  Security 
programs  is  permitted  after  revocation 
or  suspension,  once  the  license  to 
practice  has  been  restored  by  the  State 
which  revoked  or  suspended  it  and  the 
bar  from  participation  in  the  Medicare 
or  Medicaid  programs  is  removed. 

We  believe  a  physician's/provider's 
professional  conduct,  reputation,  and 
dealings  within  the  community  and  with 


Federal  Regisi 

all  Government  agencies  mu 
as  to  avoid  any  unfavorable 
upon  the  Government  and  ei 
public  confidence  in  the  adn 
of  the  program. 

Comment  One  conunentei 
we  clarify  whether  the  filing 
appeal  on  a  bar  from  partici| 
Medicare  or  Medicaid  progri 
physicians  would  result  in  a 
of  the  debarment  by  SSA. 

Response:  The  filing  of  an 
would  not  result  in  a  suspen 
debarment  by  SSA. 

Comment  Several  comme 
indicated  the  need  for  SSA  t 
listing  of  individuals  and  en 
guilty  of  professional  miscoi 
order  to  keep  the  State  agen 
informed. 

Response:  We  agree  and  i 
into  the  possibiHty  of  obtain 
information  through  the  use 
bank  service  which  maintaii 
wide  variety  of  professional 
actions  taken  against  indivi( 
entities  in  the  country. 

Comment  Several  conune 
suggested  that  we  list  additi 
for  exclusions  since  congres 
hearings  and  the  General  Ai 
Office  reports  on  the  consul 
examination  issue,  particula 
regard  to  "key"  or  "volume  ] 
suggested  the  need  to  list  fu 
in  this  section  to  avoid  futui 

Response:  We  have  not  ai 
suggestion  that  we  need  to  1 
additional  reasons  for  exclu 
believe  the  regulations  cove 
base  of  reasons  for  not  usin; 
physicians.  The  hst  of  sanct 
physicians  SSA  receives  fro 
of  the  Inspector  General,  wl 
regularly  forward  to  the  Sta 
with  information  the  State  a 
receive  and  maintain  throug 
monitoring  systems  on  volui 
and  other  medical  sources  e 
to  ensure  the  integrity  of  the 

Comment  Two  commenti 
that  prohibitions  against  "ui 
physicians  in  the  program  a 
of  participation  that  is  preci 
additiorial  clarification.  For 
commenters  asked  if  we  wo 
this  regulation  in  situations 
sanctioned  individual  or  en 
involved  in  our  program  prii 
legal  sanction,  and  whether 
apply  the  rule  to  laboratoric 
treating  physicians.  The  coi 
believed  the  regulation  coul 
use  of  a  report  from  such  a  i 
or  her  role  as  a  treating  sou 
of  record. 

Response:  We  believe  th{ 
submitted  by  sanctioned  ph 
are  medical  sources  cannot 
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for  a  condition  other  than  the  alleged 
impairment. 

Comment-  Some  commenters 
expressed  concern  about  the  distinction 
between  "treating  source"  and  "source 
of  record."  The  commenters  suggested 
clarification  or  deletion  of  the  phrase 
"ongoing  treatment  relationship."  One 
commenter  suggested  cross-referring 
this  section  to  §§  404.1513  and  416.913  to 
clearly  define  the  term  "your  own 
physician,"  to  avoid  controversy  over 
evidence  from  chiropractors, 
naturopaths,  and  other  practitioners  not 
licensed  to  practice  medicine  and 
surgery. 

Response:  The  distinction  between 
"treating  source"  and  "source  of  record" 
has  been  made  to  differentiate  a  source 
who  has  examined  the  claimant  but  did 
not  have  an  ongoing  relationship  with 
the  claimant  from  one  who  has  such  a 
relationship.  Additionally,  we  have 
stated  what  we  mean  by  "ongoing 
treatment  relationship."  We  have  cross- 
referred  §§  404.1502  and  416.902  to 
§§  404.1513  and  416.913  to  distinguish 
acceptable  medical  sources  from  other 
sources. 

Sections  404.1503a/416.903a    Program 
Integrity 

Comment:  Some  commenters  stated 
there  was  not  enough  detail  with  regard 
to  the  issue  of  revocation  and 
suspension  of  license  by  the  State  and 
asked,  when  revocation  or  suspension 
occurs,  whether  the  individual  involved 
is  permanently  barred  from  participation 
in  the  program  or  barred  only  for  the 
duration  of  the  revocation  or 
suspension.  One  commenter  wanted  to 
know  SSA's  position  regarding  use  of 
evidence  from  an  individual  whose 
license  to  practice  is  restored  after  (1) 
passage  of  penalty  time  or  (2)  after 
investigation. 

Response:  We  will  not  use  in  our 
program  except  to  provide  existing 
medical  evidence,  any  medical  or 
psychological  consultant,  consultative 
examination  provider,  or  diagnostic  test 
facility  currently  excluded,  suspended, 
or  otherwise  barred  from  participation 
in  the  Medicare  or  Medicaid  programs, 
or  any  other  Federal  or  federally- 
assisted  program.  The  regulations  have 
been  revised  to  reflect  this  pohcy. 
Participation  in  the  Social  Security 
programs  is  permitted  after  revocation 
or  suspension,  once  the  license  to 
practice  has  been  restored  by  the  State 
which  revoked  or  suspended  it  and  the 
bar  from  participation  in  the  Medicare 
or  Medicaid  programs  is  removed. 

We  believe  a  physician's/provider's 
professional  conduct,  reputation,  and 
dealings  within  the  community  and  with 


all  Government  agencies  must  be  such 
as  to  avoid  any  unfavorable  reflection 
upon  the  Government  and  erosion  of 
public  confidence  in  the  administration 
of  the  program. 

Comment:  One  commenter  suggested 
we  clarify  whether  the  filing  of  an 
appeal  on  a  bar  from  participation  in  the 
Medicare  or  Medicaid  program  by 
physicians  would  result  in  a  suspension 
of  the  debarment  by  SSA. 

Response:  The  filing  of  an  appeal 
would  not  result  in  a  suspension  of  the 
debarment  by  SSA. 

Comment:  Several  commenters 
indicated  the  need  for  SSA  to  maintain  a 
listing  of  individuals  and  entities  found 
guilty  of  professional  misconduct  in 
order  to  keep  the  State  agencies 
informed. 

Response:  We  agree  and  are  looking 
into  the  possibility  of  obtaining  such 
information  through  the  use  of  a  data 
bank  service  which  maintains  data  on  a 
wide  variety  of  professional  disciplinary 
actions  taken  against  individuals  and 
entities  in  the  country. 

Comment  Several  commenters 
suggested  that  we  list  additional  reasons 
for  exclusions  since  congressional 
hearings  and  the  General  Accounting 
Office  reports  on  the  consultative 
examination  issue,  particularly  with 
regard  to  "key"  or  "volume  providers," 
suggested  the  need  to  list  further  abuses 
in  this  section  to  avoid  future  problems. 

Response:  We  have  not  adopted  the 
suggestion  that  we  need  to  list 
additional  reasons  for  exclusion.  We 
believe  the  regulations  cover  a  broad 
base  of  reasons  for  not  using  sanctioned 
physicians.  The  list  of  sanctioned 
physicians  SSA  receives  from  the  Office 
of  the  Inspector  General,  which  we 
regularly  forward  to  the  States,  together 
with  information  the  State  agencies 
receive  and  maintain  through  their 
monitoring  systems  on  volume  providers 
and  other  medical  sources  are  designed 
to  ensure  the  integrity  of  the  program. 

Comment-  Two  commenters  believed 
that  prohibitions  against  "using" 
physicians  in  the  program  and  the  type 
of  participation  that  is  precluded  needed 
additional  clarification.  For  example,  the 
commenters  asked  if  we  would  apply 
this  regulation  in  situations  in  which  the 
sanctioned  individual  or  entity  was 
involved  in  our  program  prior  to  the 
legal  sanction,  and  whether  we  would 
apply  the  rule  to  laboratories  used  by 
treating  physicians.  The  commenters 
believed  the  regulation  could  preclude 
use  of  a  report  from  such  a  source  in  his 
or  her  role  as  a  treating  source  or  source 
of  record. 

Response:  We  believe  that  evidence 
submitted  by  sanctioned  physicians  who 
are  medical  sources  cannot  be 


summarily  disregarded  in  reviewing 
disability  claims.  Similarly,  if  we  have 
knowledge  that  the  treating  source  has 
used  the  services  of  a  laboratory  that 
has  been  sanctioned,  such  evidence  will 
also  be  considered.  Section  223(d)(5)(B) 
of  the  Act  states,  in  part,  that  "in  making 
any  determination  with  respect  to 
whether  an  individual  is  under  a 
disability  or  continues  to  be  under  a 
disability,  the  Secretary  shall  consider 
all  evidence  available  in  such 
individual's  case  record." 

Comment-  Several  commenters 
questioned  whether  we  would  accept 
existing  medical  evidence  from 
sanctioned  individuals  and  entities,  and, 
if  so,  what  the  probative  value  of  such 
evidence  would  be.  Another  commenter 
wanted  it  specified  that  the  State 
agencies  will  not  base  their  disability 
determinations  on  any  evidence 
presented  by  attending  physicians  who 
have  been  sanctioned  by  the  Office  of 
the  Inspector  General  for  Medicare  or 
Medicaid  program  violations. 

Response:  As  we  indicated  earlier, 
evidence  submitted  by  sanctioned 
physicians  who  are  medical  sources 
cannot  be  summarily  disregarded 
because  this  would  be  unfair  to  the 
claimant.  However,  if  the  examiner  has 
reason  to  doubt  the  reliability  of  a  report 
from  a  sanctioned  physician,  then  the 
evidence  may  have  less  probative  value. 
Similarly,  the  particular  action  which 
has  caused  a  physician  to  be  excluded 
from  the  program  will  be  considered  in 
evaluating  medical  evidence  of  record 
submitted  by  that  physician. 

Comment  With  regard  to  the  concept 
of  using  the  treating  physician  as  the 
preferred  source  for  consultative 
examinations,  one  commenter  wanted  to 
know  if  such  disciplinary  action  would 
bar  consideration  of  those  physicians. 
Another  commenter  wanted  it  clearly 
specified  that  the  State  agencies  will  not 
purchase  consultative  examinations 
from  attending  physicians  who  have 
been  sanctioned  by  the  Office  of  the 
Inspector  General  for  Medicare  or 
Medicaid  program  violations. 

Response:  We  will  not  use  a  treating 
source  to  perform  a  consultative 
examination  if  we  have  knowledge  that 
the  treating  source  is  currently  under 
sanction  by  the  Office  of  the  Inspector 
General  for  Medicare  or  Medicaid 
program  violations  or  by  the  State 
licensing  authority. 

Sections  404.1512/416.912 
Responsibility  for  Evidence  of  Your 
Impairment 

Comment:  One  commenter  stated'that 
it  would  be  advantageous  to  ensure  that 
all  claimants  fulfill  their  responsibility 
to  submit  evidence  of  disability.  Two 


commenters  indicated  that  a  step-by- 
step  procedure  should  be  implemented 
for  capable  claimants  to  follow  to  secure 
medical  evidence  in  support  of  their 
claims.  Three  commenters  believed  that 
requiring  the  claimant  to  contact 
medical  sources  to  help  obtain  medical 
reports  may  result  in  uiifair  denials. 
Several  commenters  stated  that  severely 
disabled  individuals  cannot  be  expected 
to  assume  responsibility  to  get  evidence, 
and  that  SSA  must  assume 
responsibility  in  those  cases. 

Response:  We  have  made  clear  in 
§  S  404.1512  and  416.912  of  these  final 
regulations  the  claimant's  responsibihty 
to  submit  evidence  of  disability  and 
SSA's  responsibility  to  assist  the 
claimant  in  obtaining  evidence  of  the 
claimant's  impairment.  We  believe  these 
provisions  prevent  unfair  denials  to 
claimants  who  must  assist  us  in 
contacting  medical  sources  to  help 
obtain  the  medical  reports.  Additionally, 
SSA  assists  those  claimants  who  may 
be  physically  or  mentally  unable  to 
provide  evidence. 

Comment:  One  commenter  believed 
that  the  regulations  should  honor  the 
statutory  directive  of  developing  a 
complete  12-month  history  in  all  cases 
regardless  of  the  alleged  onset  date. 
Other  commenters  also  believed  that  in 
cases  involving  mental  impairments  the 
claimant's  statement  or  recall  of 
disability  onset  should  not  necessarily 
be  the  sole  determining  factor  in 
developing  the  preceding  12  months' 
evidence. 

Response:  We  do  not  believe  that  the 
statute  requires  12  months'  development 
in  every  case.  We  have  revised  the 
regulations  to  indicate  that  if  the  alleged 
onset  date  is  less  than  12  months  before 
the  application  filing  date,  we  will 
develop  a  complete  medical  history 
beginning  with  the  month  of  alleged 
onset  date.  In  mental  impairment  cases, 
as  in  any  other  case,  evidence  can  be 
requested  with  respect  to  periods  before 
the  alleged  onset  date.  The  criteria  of 
this  provision  are  meant  to  be  minimum 
standards.  Judgment  and  selectivity 
should  be  used  based  on  the  facts  of  a 
particular  case. 

Comment  Several  commenters  saw 
no  purpose  in  rigid  timeframes  for 
foUowup  for  obtaining  existing  medical 
evidence.  Some  stated  that  the  total  30- 
day  timeframe  is  unreasonable  and 
should  be  longer.  Others  stated  that  the 
timeframe  should  be  less  than  30  days. 
Some  commenters  stated  that  additional 
efforts  should  be  made  in  securing 
existing  medical  evidence  such  as  a 
second  foUovsrup  by  telephone,  or  that  a 
carbon  copy  of  the  followup  should  be 
sent  to  the  claimant  so  the  claimant  can 
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request  the  source  to  respond  promptly. 
One  commenter  suggested  waiting  28 
days  after  the  initial  request  for  existing 
medical  evidence  before  purchasing  a 
consultative  examination,  except  when 
a  source  is  known  to  be  uncooperative 
in  providing  such  medical  evidence. 
Several  commenters  stated  that  a 
consultative  examination  should  not  be 
ordered  while  awaiting  existing  medical 
evidence. 

Response:  We  have  revised  the 
language  for  "every  reasonable  effort" 
the  effort  which  we  must  expend  to  help 
a  claimant  get  medical  evidence  from 
his  or  her  own  medical  source,  to  permit 
a  period  of  30  calendar  days  between 
the  date  of  the  initial  request  for  existing 
medical  evidence  and  the  response  to 
the  followup.  Within  this  30-day  period, 
the  followup  can  be  made  at  any  point 
between  10  and  20  calendar  days  after 
the  initial  request.  This  allows  a 
reasonable  period  of  at  least  10  calendar 
days  after  the  followup  for  response. 
Current  operating  instructions  provide 
that  the  disability  determination 
services  may  contact  the  claimant  to 
assist  in  obtaining  needed  evidence 
from  a  source  who  has  not  responded  to 
the  initial  request.  The  final  regulations 
provide  that  a  consultative  examination 
may  be  ordered  while  awaiting  existing 
medical  evidence  when  a  source  is 
known  to  be  unable  to  provide  certain 
tests  or  procedures  or  is  known  to  be 
nonproductive  or  uncooperative. 

Comment  One  commenter  questioned 
whether  the  treating  source  should  be 
used  for  a  consultative  examination 
when  that  source  has  been 
uncooperative  in  furnishing  existing 
medical  evidence. 

Response:  A  provision  has  been 
included  in  §5  404.15191  and  416.9191  of 
these  final  regulations  for  ordering  a 
consultative  examination  from  a  source 
other  than  the  treating  source  when  the 
treating  source  is  known  to  be 
uncooperative  in  furnishing  existing 
medical  evidence.  The  example  included 
in  the  provision  illustrates  that  when  the 
treating  source  has  consistently  failed  to 
furnish  existing  medical  evidence,  we 
should  not  then  use  the  source  to 
perform  the  consultative  examination. 

Sections  404.1513/416.913    Medical 
Evidence  of  Your  Impairment 

Comment:  Several  commenters 
objected  to  use  of  the  new  phrase 
"medical  source  statement  *  *  *" 
instead  of  the  term  "medical 
assessment."  They  believed  that  the 
change  from  "medical  assessment"  was 
made  to  allow  consideration  of 
observations  by  nonmedical  persoimel. 
One  commenter  stated  that  the  new 
phrase  is  a  reversal  of  longstanding  SSA 


policy  and  is  essentially  a  request  for  a 
residual  functional  capacity  finding. 
Many  commenters  were  concerned  that 
the  request  to  a  treating  physician  for 
the  statement  of  what  the  individual  can 
still  do  despite  impairment(s)  will  result 
in  frequent  conflict  with  the  State 
agency  staff  medical  or  psychological 
consultant's  residual  functional  capacity 
assessment  which  is  based  on  the  full 
medical  record.  These  commenters 
thought  that,  generally,  since  the 
physician  would  not  have  access  to  the 
claimant's  full  record,  the  opinion  of  the 
treating  source  may  be  substantially 
di^erent  from  the  residual  functional 
capacity  assessment  provided  by  the 
State  agency  physician,  resulting  in 
increased  State  agency  time  required  to 
rebut  the  solicited  opinion. 

Response:  The  new  phrase  "medical 
source  statement"  does  not  include 
observations  by  non-medical  personnel. 
We  clearly  indicated  in  §5  404.1513(b)(6) 
and  416.913(b)(6)  that  the  "statement  as 
to  what  a  person  can  still  do  despite 
impairments"  should  be  provided  by  a 
medical  source.  The  request  for  a 
statement  &om  a  medical  source  about 
what  a  person  can  still  do  is  not  a 
reversal  of  SSA  policy.  It  has  always 
been  our  policy  to  request  "medical 
assessments"  from  treating  sources 
because  these  statements  can  provide 
important  evidence  about  the  actual 
functional  effect  of  an  individual's 
impairment(s).  However,  because  the 
term  "medical  assessment"  was  open  to 
various  interpretations,  we  decided  that 
the  clarification  of  our  policy  was 
necessary.  The  final  rules  clarify  that  we 
will  request  each  treating  source  and 
consultative  source  to  provide  a 
statement  of  what  the  claimant  can  still 
do  despite  impairments.  Each  opinion 
received  will  be  considered  along  with 
all  of  the  medical  and  other  evidence  in 
arriving  at  the  residual  functional 
capacity  assessment  We  agree  that  the 
State  agency  examiner  or  medical  or 
psychological  consultant  may  be 
required  to  spend  additional  time 
resolving  differences  between  these 
opinions  and  the  medical  consultant's 
residual  functional  capacity  assessment, 
but  we  believe  this  is  necessary  in  our 
decision  making  process  in  order  to 
properly  weigh  these  opinions. 

Comment:  One  commenter  believed 
the  list  of  work-related  activities  should 
be  complete  rather  than  a  partial  list  of 
activities.  Two  commenters  believed 
that  the  statement  of  the  medical 
source's  opinion  about  a  claimant's 
mental  impairment  should  include  "to 
concentrate"  and  "to  persevere,"  since 
these  are  more  often  the  abilities  lost  In 
chronic  mental  illness.  Another 
commenter  stated  that  the  information 


to  be  included  in  a  medical  report  does 
not  address  complaints  of  pain  and 
limitations. 

Response:  We  have  made  clear  in  the 
regulations  that  the  list  of  work-related 
activities  is  not  all-inclusive  and  is  not 
limited  to  the  physical  and  mental 
capabilities  as  listed.  However,  even 
though  the  notice  of  proposed 
rulemaking  at  55  404.1513(c)(2)  and 
416.913(c)(2)  referred  to  the  abihty  to 
reason  or  make  occupational,  personal, 
or  social  adjustments,  55  404.1545(c1  and 
416.945(c)  refer  instead  to  the  ability  to 
understand,  to  carry  out  and  remember 
instructions,  and  to  respond 
appropriately  to  supervision,  coworkers, 
and  work  pressures  in  a  work  setting. 
We  believe  that  the  language  of  the  final 
regulations  should  be  consistent 
throughout.  We  have,  therefore,  revised 
the  language  of  these  final  regulations  at 
55  404.1513(c)(2)  and  416.913(c)(2)  and 
55  404.1519n(c)(6)  and  416.919n(c)(6) 
about  mental  capabilities  to  be 
consistent  with  the  language  in 
5  5  404.1545(c)  and  41&945(c). 

Comment:  Two  commenters  believed 
that  excluding  disabled  widows  or 
widowers  from  the  requirement  that  a 
medical  report  should  include  a 
statement  about  what  the  claimant  can 
still  do  despite  his  or  her  impairment 
will  result  in  the  exclusion  of  evidence 
needed  in  order  to  determine  the 
eligibility  of  a  claimant  seeking  widow's 
benefits  based  on  disability. 

Response:  As  a  result  of  the 
enactment  of  section  5103  of  Public  Law 
101-508,  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  on  November 
5, 1990,  we  will  no  longer  exclude 
disabled  widows  or  widowers  from  the 
requirement  that  a  medical  report 
should  include  a  statement  about  what 
the  claimant  can  still  do  despite  his  or 
her  impairment. 

Standards  To  Be  Used  in  Determining 
When  a  Consultative  Examination  Will 
Be  Obtained  in  Connection  With 
Disability  DetNminations 

Sections  404.1519/419.919    The 
Consultative  Examination 

Comment:  One  conmienter  suggested 
adding  a  provision  that  a  consultative 
examination  may  be  obtained  at  the 
claimant's  request 

Response:  The  claimant  or  the 
claimant's  representative  may  request  a 
consultative  examination.  However, 
55  404.1517  and  416.917  state  that  we 
will  not  pay  for  any  medical 
examination  arranged  by  the  claimant 
or  his  representative  without  our 
advance  approval. 


Comment:  One  commenter 
rewording  of  the  language  th< 
consultative  examination  "m 
obtained"  to  "should  be  obta 
"must"  is  too  directive  and  ri 
commenters  indicated  that  in 
additional  information  readil 
from  a  medical  source,  traine 
examiners  or  other  professioi 
just  as  effective  as  doctor-to- 
contact  One  conmienter  aski 
purchase  of  a  consultative  e> 
should  be  approved  if  a  telep 
contact  to  the  treating  source 
first  been  made.  One  comme 
that  there  should  be  no  insta: 
recording  conversations  with 
source  unless  that  source  aff 
substance  of  any  conversatic 
by  his  or  her  signature. 

Response:  As  explained  at 
have  reorganized  paragraphs 
recontacting  medical  source: 
Paragraphs  404.1519(b]  and  4 
set  out  in  the  Notice  of  Propc 
Rulemaking  are  now  5  S  404.1 
418.912(e),  respectively.  We  I 
reorganization  better  describ 
process  of  the  efforts  of  requ 
existing  medical  evidence  be 
obtaining  a  consultative  exai 
rewording  the  new  5  5  404.15 
416.912(e),  we  deleted  the  ph 
be  obtained."  Reference  to  d 
doctor  contact  was  also  dele 
existing  operating  instructioi 
that  routine  requests  for  nee( 
information  can  be  made  by 
disability  adjudicators.  We  Y 
clear  in  these  final  regulatioi 
55  404.1512  (e)  and  (f)  and  41 
and  (f),  that  before  we  reque 
consultative  examination  we 
recontact  the  treating  source 
medical  source  to  determine 
information  we  need  is  readi 
available.  The  decision  to  pi 
consultative  examination  wi 
after  we  have  given  full  cons 
whether  or  not  the  additiona 
information  is  readily  availa 
records  of  the  claimant's  mei 
sources.  Such  full  considerat 
making  a  telephone  contact ' 
treating  source.  We  agree  thi 
substance  of  the  conversatic 
medical  source  must  be  affir 
source's  signature.  We  covei 
operating  instructions,  and  v 
added  this  requirement  to  th 
regulations  at  55  404.1512(e) 
416.912(e)(1).  Every  reasonal 
will  be  made  to  obtain  the  a( 
information  or  to  obtain  the 
signature  v/hen  medical  evid 
obtained  over  the  telephone, 
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to  be  included  in  a  medical  report  does 
not  address  complaints  of  pain  and 
limitations. 

Response:  We  have  made  clear  in  the 
regulations  that  the  list  of  work-related 
activities  is  not  all-inclusive  and  is  not 
limited  to  the  physical  and  mental 
capabilities  as  listed.  However,  even 
though  the  notice  of  proposed 
rulemaking  at  SS  404.1513(c)(2)  and 
416.913(c)(2)  referred  to  the  ability  to 
reason  or  make  occupational,  personal, 
or  social  adjustments,  S9  404.1 545(c1  and 
4ie.945(c)  refer  instead  to  the  ability  to 
understand,  to  carry  out  and  remember 
instructions,  and  to  respond 
appropriately  to  supervision,  coworkers, 
and  work  pressures  in  a  work  setting. 
We  believe  that  the  language  of  the  final 
regulations  should  be  consistent 
throughout.  We  have,  therefore,  revised 
the  language  of  these  final  regulations  at 
55  404.1513(c)(2)  and  416.913(c)(2)  and 
55  404.1519n(c)(6)  and  416.919n(c)(6) 
about  mental  capabilities  to  be 
consistent  with  the  language  in 
55  404.1545(c]  and  416.945(c). 

Comment:  Two  commenters  beUeved 
that  excluding  disabled  widows  or 
widowers  from  the  requirement  that  a 
medical  report  should  include  a 
statement  about  what  the  claimant  can 
still  do  despite  his  or  her  impainnent 
will  result  in  the  exclusion  of  evidence 
needed  in  order  to  determine  the 
eligibility  of  a  claimant  seeking  widow's 
benefits  based  on  disabihty. 

Response:  As  a  result  of  the 
enactment  of  section  5103  of  Public  Law 
101-508,  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  on  November 
5, 1990,  we  will  no  longer  exclude 
disabled  widows  or  widowers  from  the 
requirement  that  a  medical  report 
should  include  a  statement  about  what 
the  claimant  can  still  do  despite  his  or 
her  impairment. 

Standards  To  Be  Used  in  Determining 
When  a  Consultative  Examination  Will 
Be  Obtained  in  Connection  With 
Disability  DetNminations 

Sections  404.1519/416,919    The 
Consultative  Examination 

Comment:  One  commenter  suggested 
adding  a  provision  that  a  consultative 
examination  may  be  obtained  at  the 
claimant's  request. 

Response:  The  claimant  or  the 
claimant's  representative  may  request  a 
consultative  examination.  However, 
55  404.1517  and  416.917  state  that  we 
will  not  pay  for  any  medical 
examination  arranged  by  the  claimant 
or  his  representative  without  our 
advance  approval. 


Comment:  One  commenter  suggested 
rewording  of  the  language  that  a 
consultative  examination  "must  be 
obtained"  to  "should  be  obtained"  since 
"must"  is  too  directive  and  rigid.  Several 
commenters  indicated  that  in  obtaining 
additional  information  readily  available 
from  a  medical  source,  trained  disability 
examiners  or  other  professionals  are 
just  as  effective  as  doctor-to-doctor 
contact.  One  commenter  asked  if  the 
purchase  of  a  consultative  examination 
should  be  approved  if  a  telephone 
contact  to  the  treating  source  has  not 
first  been  made.  One  commenter  stated 
that  there  should  be  no  instance  of 
recording  conversations  with  a  medical 
source  unless  that  source  affirms  the 
substance  of  any  conversation  with  us 
by  his  or  her  signature. 

Response:  As  explained  above,  we 
have  reorganized  paragraphs  on 
recontacting  medical  sources. 
Paragraphs  404.1519(b]  and  416.919(b)  as 
set  out  in  the  Notice  of  Proposed 
Rulemaking  are  now  55  404.1512(e)  and 
416.912(e),  respectively.  We  believe  this 
reorganization  better  describes  the 
process  of  the  efforts  of  requesting 
existing  medical  evidence  before 
obtaining  a  consultative  examination.  In 
rewording  the  new  55  404.1512(e)  and 
416.912(e),  we  deleted  the  phrase  "must 
be  obtained."  Reference  to  doctor-to- 
doctor  contact  was  also  deleted  since 
existing  operating  instructions  indicate 
that  routine  requests  for  needed 
information  can  be  made  by  trained 
disabilify  adjudicators.  We  have  made 
clear  in  these  final  regulations  at 
55  404.1512  (e)  and  (f)  and  416.912  (e) 
and  (f),  that  before  we  request  a 
consultative  examination  we  will  first 
recontact  the  treating  source  or  other 
medical  source  to  determine  whether  the 
information  we  need  is  readily 
available.  The  decision  to  purchase  a 
consultative  examination  will  be  made 
after  we  have  given  full  consideration  to 
whether  or  not  the  additional 
information  is  readily  available  from  the 
records  of  the  claimant's  medical 
sources.  Such  full  consideration  includes 
making  a  telephone  contact  with  the 
treating  source.  We  agree  that  the 
substance  of  the  conversation  with  a 
medical  source  must  be  affirmed  by  the 
source's  signature.  We  cover  this  in  our 
operating  instructions,  and  we  have 
added  this  requirement  to  the  final 
regulations  at  55  404.1512(e)(1)  and 
416.912(e)(1).  Every  reasonable  effort 
will  be  made  to  obtain  the  additional 
information  or  to  obtain  the  source's 
signature  v;hen  medical  evidence  is 
obtained  over  the  telephone. 


Sections  404. 1519a/4 16.919a     When  We 
Will  Purchase  a  Consultative 
Examination  and  How  We  Will  Use  It 

Comment  One  commenter  indicated 
that  the  regulations  refiect  using  a 
medical  source  other  than  the  treating 
source  to  resolve  confiicts,  perform 
specialized  tests,  and  to  evaluate 
changes  in  a  claimant's  condition.  Two 
commenters  stated  that  there  is  no  basis 
to  seek  a  consultative  examination 
when  there  is  an  indication  of  a  change 
in  the  claimant's  condition  unless  the 
treating  source  has  first  been  contacted 
for  the  information  and  cannot  provide 
it.  Two  commenters  stated  that  unless 
the  treating  source  is  first  contacted, 
SSA  will  not  be  able  to  determine  that 
the  source  cannot  reconcile  an 
inconsistency  or  ambiguity.  One 
commenter  stated  that  the  regulations 
should  make  clear  that  "conflict" 
involves  solely  a  conflict  within  the 
medical  data  already  submitted  and  not 
between  the  opinion  of  nonexamining 
physicians  and  the  other  medical 
evidence  in  the  case.  Two  commenters 
believed  that  the  provisions  appear  to 
indicate  that  a  consultative  examination 
will  be  required  regardless  of  the  quality 
of  the  evidence  in  file  from  a  treating 
source.  These  two  commenters  believed 
that  the  language  in  55  404.1519a[b](7) 
and  416.919a(b)(7)  was  unnecessarily 
broad  and  should  be  refined  or  deleted. 

Response:  The  regulations  state  that 
when  the  evidence  we  receive  is 
inadequate  to  allow  us  to  determine 
whether  the  individual  is  disabled,  or 
when  the  treating  source's  report  or 
other  medical  source's  report  contains  a 
conflict  or  an  ambiguity,  we  will  give 
every  consideration  to  whether  the 
additional  information  we  need  is 
readily  available  from  the  records  of  the 
claimant's  medical  source.  Recontact 
should  be  made  with  the  treating  source 
or  other  medical  source  to  determine 
whether  the  additional  information  we 
need  is  readily  available.  We  try  to 
make  decisions  based  on  the  evidence 
from  treating  sources  because  they  are 
often  in  the  best  position  to  provide 
detailed  longitudinal  information  about 
a  claimant's  condition.  However,  when 
the  source  caimot  provide  the  necessary 
information,  we  will  purchase  a 
consultative  examination  from  the 
treating  source  whenever  possible, 
subject  to  the  exceptions  noted  in 
55  404.1519i  and  416.919i  of  these  final 
regulations.  We  have  made  clear  in  the 
regulations  that  when  a  report  from  a 
treating  source  contains  a  conflict  or  an 
ambiguity,  we  will  give  every 
consideration  to  first  recontacting  the 
treating  source  for  the  additional 
evidence  or  clarification.  The  conflict 


may  exist  within  the  medical  data  or 
between  opinions  of  the  physicians 
involved  in  the  claimant's  case.  We  will, 
however,  make  every  reasonable  effort 
to  recontact  the  treating  source  to 
resolve  the  conflict.  We  agree  with  the 
commenter  that  paragraph  (7)  of 
55  404.1519a(b)  and  416.919a(b].  as  set 
out  in  the  Notice  of  Proposed 
Rulemaking,  should  be  deleted  from 
these  final  regulations  and  have  done 
so. 

Comment:  One  conmienter  said  that 
consideration  of  vocational  evidence,  as 
mentioned  in  the  Notice  of  Proposed 
Rulemaking,  is  usually  not  a  factor  in 
deciding  whether  or  not  to  purchase  a 
consultative  examination  unless  there  is 
evidence  of  work  activity.  One 
commenter  stated  that  considering  the 
vocational  background  from  the 
background  report  before  purchasing  a 
consultative  examination  may  delay  the 
case  and  may  ultimately  be 
unnecessary. 

Response:  We  agree  with  these 
commenters  and  have  deleted  reference 
to  the  vocational  background  report. 

Sections  404.1519b /416.919b    When  We 
Will  Not  Purchase  a  Consultative 
Examination 

CommenL  Several  commenters 
believed  that  the  situations  given  in  this 
section  to  illustrate  when  a  consultative 
examination  will  not  be  purchased  are 
vague  and  will  result  in  die  improper 
denial  of  benefits.  Three  commenters 
indicated  that  clarification  is  needed 
regarding  issues  involving  work  activity. 
Tlu-ee  commenters  believed  that  these 
standards  may  have  a  significant 
negative  impact  on  persons  with  mental 
impairments.  Several  commenters  said 
that  the  intent  and  usage  of  situations  (f) 
and  (g)  of  5  404.1519b  need  particular 
clarification  on  how  these  situations  will 
be  applied. 

Response:  These  situations  are 
provided  as  guidelines  for  us  to  use  in 
exercising  our  judgment  about  obtaining 
a  consultative  examination  based  on  the 
facts  of  a  particular  case.  We  make 
special  efforts  to  ensure  against  denial 
of  benefits  to  all  individuals  who  may 
be  severely  impaired  and  unable  to 
assist  us  in  obtaining  evidence, 
especially  those  who  may  be  mentally 
impaired.  The  SSA  field  offices  are 
responsible  for  resolving  issues  of  work 
activity.  Because  resolution  of  the 
medical  issues  may  be  urmecessary,  a 
consultative  examination  should  not  be 
ordered  when  the  State  agency 
recognizes  that  specific  issues 
concerning  evaluation  and  consideration 
of  substantial  gainful  activity  have  not 
been  resolved.  We  believe  our 
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regulations  already  safeguard  against 
the  denial  of  benefits  to  the  mentally 
impaired.  We  have  deleted  situations  (f) 
and  (g).  as  set  out  in  the  Notice  of 
Proposed  Rulemaking,  from  these  final 
regulations  because  those  situations 
could  be  subject  to  misinterpretation. 

Sections  416.919c    Purchase  of  Title 
XVI  Slight  Impairment  Examination 

Comment-  Many  commenters 
expressed  concern  that  this  section 
appears  to  be  designed  to  allow  "quick 
and  easy"  determinations  of 
nondisability  under  title  XVI.  Several 
commenters  disagreed  with  letting  the 
claimant  make  the  arrangements  for  his 
or  her  own  consultative  examination. 
They  believed  that  if  is  far  more 
important  that  SSA  do  "usual 
development"  of  these  cases  in  order  to 
document  and  properly  assess  them. 
The  commenters  noted  that  this  section 
presumes  that  if  a  person  applies  for 
Supplemental  Security  Income  benefits 
because  another  agency  requires  a  title 
XVI  determination,  then  the  individual 
suffers  from  only  a  slight  impairment. 
One  commenter  stated  that  this  section 
is  in  direct  conflict  with  all  of  the 
safeguards  established  in  other  sections 
of  the  regulations.  Some  commenters 
were  concerned  about  the  quality  of  and 
lack  of  timeframes  for  the  medical 
report  required  under  this  section.  One 
commenter  said  that  these  special 
procedures  should  not  be  mandated,  and 
if  implemented,  they  should  be  optional. 

Response:  We  agree  that  there  should 
not  be  a  different  procedure  for 
determinations  of  nondisability  for  title 
XVI  claimants  than  for  title  II  claimants; 
therefore,  we  have  decided  to  delete  the 
proposed  provision. 

Sections  404.1519e/416.919e    Purchase 
of  Consultative  Examinations  at  the 
Reconsideration  Level 

Comment:  One  commenter  indicated 
that  the  regulations  should  include  the 
circumstances  when  a  consultative 
examination  will  be  needed  at  the 
reconsideration  level.  Several 
commenters  stated  that  the  requirement 
to  purchase  a  consultative  examination 
at  the  reconsideration  level  based  on  a 
treating  source's  statement  would  not  be 
cost-effective  or  productive  if  the 
statement  was  adequately  considered  at 
the  initial  level.  Other  commenters 
stated  that  it  would  be  inappropriate  to 
allow  the  same  treating  source  to 
perform  a  consultative  examination  at 
the  initial  and  reconsideration  levels. 
They  believed  that  the  regulations 
should  require  that  a  consultative 
examination  at  the  reconsideration  level 
be  performed  by  a  different  physician. 


Others  believed  that  the  purchase  of  a 
consultative  examination  from  the 
claimant's  treating  physician  should  be 
mandatory. 

Response:  We  have  deleted 
§S  404.1519e  and  416.gi9e  and 
§§  404.1519f  and  416.919f.  as  set  out  in 
the  Notice  of  Proposed  Rulemaking, 
from  these  final  regulations  since  we  did 
not  intend  to  create  different  standards 
at  the  reconsideration  or  other  appeals 
levels.  The  rules  set  forth  in 
§§  404.1519a  and  416.919a  and 
is  404.1519b  and  416.919b  of  these  fmal 
regulations  for  purchasing  a  consultative 
examination  are  applicable  at  the 
reconsideration  and  other  appeals  levels 
of  review.  When  the  treating  source 
expresses  the  opinion  that  the  claimant 
is  disabled,  a  consultative  examination 
may  be  purchased  at  the  reconsideration 
level  to  ensure  that  all  relevant  evidence 
has  been  obtained  and  that  we  have 
thoroughly  reconsidered  the  claim.  We 
believe  it  is  appropriate  to  have  the 
same  treating  source  perform  the 
consultative  examination,  when 
possible,  at  both  the  initial  and 
reconsideration  levels  because  the 
treating  source  is  often  in  the  best 
position  to  provide  detailed  longitudinal 
information  about  a  claimant.  iTierefore, 
the  treating  source  is  the  preferred 
source  for  a  consultative  examination  at 
every  level  of  adjudication,  subject  to 
the  exceptions  in  these  rules. 

Sections  404.1519f/416.919f   Securing 
Medical  Evidence  at  the  Administrative 
Law  fudge  Hearing  Level 

Comment  One  commenter  stated  that 
the»e  should  be  specific  language  in  this 
section  against  administrative  law  judge 
ex  parte  contacts  with  either  treating  or 
consultative  physicians.  Several 
commenters  stated  that  this  section 
excuses  the  administrative  law  judge 
from  making  every  reasonable  effort  to 
get  information  from  treating  sources. 
Two  commenters  said  that  the  same 
provisions  for  consultative  examinations 
at  the  reconsideration  level  should  apply 
at  the  administrative  law  judge  hearing 
level. 

Response:  Subpart  P  and  subpart  I  of 
the  regulations  are  not  the  appropriate 
places  to  state  policy  on  administrative 
law  judge  ex  parte  contacts  because  ex 
parte  contacts  can  involve  all  types  of 
determinations,  not  only  those  about 
disability  and  blindness.  We  wall 
consider  addressing  this  issue  in  subpart 
)  of  the  regulations.  The  agency's  "every 
reasonable  effort"  standard  to  help  a 
claimant  get  medical  evidence  from  his 
or  her  own  medical  source,  as  set  forth 
in  5§  404.1512(cHl)  and  416.912(c)(1) 
also  applies  to  the  administrative  law 
judge.  We  did  not  intend  to  create 


different  rules  for  obtaining  a 
consultative  examination  at  the 
reconsideration  and  the  hearing  levels. 
The  rules  that  apply  at  the  initial  level 
also  apply  at  the  reconsideration, 
administrative  law  judge  and  Appeals 
Council  levels  of  review. 

Standards  for  the  Type  of  Referral  and 
for  Report  Content 

Sections  404.1519g/416.919g    Who  we 
will  Select  to  Perform  a  Consultative 
Examination 

Comment:  One  commenter 
recommended  that  to  allow  the  State 
agency  to  exercise  judgment  in 
determining  when  to  order  a  specific 
test  or  a  comprehensive  examination  to 
determine  the  person's  fitness  to 
undergo  the  procedures  involved  in  the 
test  or  examination,  the  term  "we  may" 
should  be  substituted  for  the  phrase  "we 
will"  purchase  only  the  specific 
evidence  needed.  One  commenter  stated 
that  certain  test  procedures  should 
never  be  ordered  without  a  concurrent 
medical  examination. 

Response:  The  regulations,  as  well  as 
our  operating  instructions,  clearly  intend 
to  allow  the  State  agency  to  exercise 
judgment  in  obtaining  only  the  type  of 
examination  and/or  test  needed  for 
adjudication.  We  will  order  only  the 
specific  examination  or  test  needed. 
Siections  404.1519m  and  416.919m  of 
these  final  regulations  ensure  that 
certain  test  procedures  that  may  entail 
significant  risk  to  the  claimant  are  not 
ordered  for  the  evaluation  of  disability. 
The  disability  interview  form  and 
pertinent  medical  evidence  available 
permits  the  examining  physician  to  be 
aware  of  the  claimant's  condition. 

Comment  Several  commenters  stated 
that  it  was  unreasonable  and  virtually 
impossible  to  expect  monitoring  of  the 
credentials  of  the  support  staff  of 
consultative  examination  providers 
because  of  their  sheer  size  in  numbers, 
their  rapid  turnover  rate,  and  the  broad 
range  of  certifications  needed  to  operate  - 
or  perform  certain  functions  that  would 
be  involved. 

Response:  We  recognize  the 
overwhelming  task  it  would  be  for  the 
State  agency  to  monitor  continually  100 
percent  of  the  support  staff  of  all  of  their 
consultative  examination  providers.  We 
also  recognize  that  this  task  will  become 
even  greater  as  more  new  treating 
sources  are  used  for  consultative 
examinations.  However,  we  are  also 
committed  to  ensuring  that  program 
safeguards  are  in  place.  Additionally, 
congressional  concerns  have  been 
raised  regarding  the  use  of  unqualified 
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support  staff  to  assist  the  con 
examination  physician  in  the 
examination  process.  Therefo 
have  retained  the  requircmen 
in  this  section  governing  the 
qualifications  of  consultative 
examination  providers.  We  w 
our  operating  instructions  the 
requirement  that  each  consult 
examination  panel  source  pre 
State  agency  for  which  he  or  i 
to  do  consultative  examinatio 
signed  agreement  certifying  tl 
support  staff  he  or  she  uses  ir 
performance  of  a  consultative 
examination  meet  the  approp 
licensing  or  certification  requ 
the  State.  If  the  State  agency  ^ 
violation  of  this  agreement  bj 
consultative  examination  pro 
will  take  appropriate  action  ti 
that  the  problem  is  corrected, 
problem  persists,  the  State  ag 
cease  using  that  consultative 
examination  provider. 

Comments:  One  commentei 
know  who  constitutes  "suppo 
and  what  documentation  of  tl 
"appropriate  licensing  or  cert 
must  be  maintained  by  the  St 
Another  commenter  indicate: 
medical  sources  should  be  ini 
note  on  the  report  when  supp 
assisted,  their  qualifications, 
did,  and  the  amount  of  supen 
exercised  by  the  consultative 
examination  provider. 

Response:  We  have  added 
example  of  "support  staff"  in 
S§  404.1519g[c)  and  416.919g(i 
final  regulations.  We  have  no 
the  suggestion  that  consultati 
examination  sources  be  instn 
note  on  the  report  when  supp 
assisted,  their  qualifications, 
did,  and  the  amount  of  supers 
exercised  by  the  consultative 
examination  provider.  We  be 
requirements  are  excessive  b 
consultative  examination  sou 
already  aware  of  their  respon 
and  liability  for  the  welfare  o 
claimant  during  the  consultat 
examination  as  well  as  for  thi 
of  the  consultative  examinatii 
The  consultative  examinatior 
motivation  to  maintain  qualif 
staff  will  be  reinforced  by  the 
agreement  discussed  above.  1 
agreement  will  also  serve  as  I 
documentation  maintained  b] 
agency  regarding  the  qualifia 
the  support  staff  used  by  its  c 
examination  providers. 

Comment  Two  other  comir 
wanted  to  know  what  constit 
training  and  experience  to  pe 
type  of  examination  or  test  re 
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different  rules  for  obtaining  a 
consultative  examination  at  the 
reconsideration  and  the  hearing  levels. 
The  rules  that  apply  at  the  Initial  level 
also  apply  at  the  reconsideration, 
administrative  law  judge  and  Appeals 
Council  levels  of  review. 

Standards  for  the  Type  of  Referral  and 
for  Report  Content 

Sections  404.1519g/416.919g    Who  we 
will  Select  to  Perform  a  Consultative 
Examination 

Comment:  One  commenter 
recommended  that  to  allow  the  State 
agency  to  exercise  judgment  in 
determining  when  to  order  a  specific 
test  or  a  comprehensive  examination  to 
determine  the  person's  fitness  to 
undergo  the  procedures  involved  in  the 
test  or  examination,  the  term  "we  may" 
should  be  substituted  for  the  phrase  "we 
will"  purchase  only  the  specific 
evidence  needed.  One  commenter  stated 
that  certain  test  procedures  should 
never  be  ordered  without  a  concurrent 
medical  examination. 

Response:  The  regulations,  as  well  as 
our  operating  instructions,  clearly  intend 
to  allow  the  State  agency  to  exercise 
judgment  in  obtaining  only  the  type  of 
examination  and/or  test  needed  for 
adjudication.  We  will  order  only  the 
specific  examination  or  test  needed. 
Sections  404.15igm  and  416.919m  of 
these  flnal  regulations  ensure  that 
certain  test  procedures  that  may  entail 
significant  risk  to  the  claimant  are  not 
ordered  for  the  evaluation  of  disability. 
The  disability  interview  form  and 
pertinent  medical  evidence  available 
permits  the  examining  physician  to  be 
aware  of  the  claimant's  condition. 

Comment  Several  commenters  stated 
that  it  was  unreasonable  and  virtually 
impossible  to  expect  monitoring  of  the 
credentials  of  the  support  staff  of 
consultative  examination  providers 
because  of  their  sheer  size  in  numbers, 
their  rapid  turnover  rate,  and  the  broad 
range  of  certiHcations  needed  to  operate 
or  perform  certain  functions  that  would 
be  involved. 

Response:  We  recognize  the 
overwhehning  task  it  would  be  for  the 
State  agency  to  monitor  continually  100 
percent  of  the  support  staff  of  all  of  their 
consultative  examination  providers.  We 
also  recognize  that  this  task  will  become 
even  greater  as  more  new  treating 
sources  are  used  for  consultative 
examinations.  However,  we  are  also 
committed  to  ensuring  that  program 
safeguards  are  in  place.  Additionally, 
congressional  concerns  have  been 
raised  regarding  the  use  of  unqualified 


support  staff  to  assist  the  consultative 
examination  physician  in  the 
examination  process.  Therefore,  we 
have  retained  the  requirement  outlined 
in  this  section  governing  the 
qualifications  of  consultative 
examination  providers.  We  will  add  to 
our  operating  instructions  the 
requirement  that  each  consultative 
examination  panel  source  provides  the 
State  agency  for  which  he  or  she  agrees 
to  do  consultative  examinations,  a 
signed  agreement  certifying  that  all 
support  staff  he  or  she  uses  in  the 
performance  of  a  consultative 
examination  meet  the  appropriate 
licensing  or  certification  requirements  of 
the  State.  If  the  State  agency  discovers  a 
violation  of  this  agreement  by  a 
consultative  examination  provider,  it 
will  take  appropriate  action  to  ensure 
that  the  problem  is  corrected.  If  the 
problem  persists,  the  State  agency  wrill 
cease  using  that  consultative 
examination  provider. 

Comments:  One  commenter  wanted  to 
know  who  constitutes  "support  staff" 
and  what  documentation  of  the 
"appropriate  licensing  or  certification" 
must  be  maintained  by  the  State  agency. 
Another  commenter  indicated  that 
medical  sources  should  be  instructed  to 
note  on  the  report  when  support  staff 
assisted,  their  qualifications,  what  they 
did,  and  the  amount  of  supervision 
exercised  by  the  consultative 
examination  provider. 

Response:  We  have  added  an 
example  of  "support  staff"  in 
i§  404.1519g(c)  and  4ie.9igg(c)  of  these 
final  regulations.  We  have  not  adopted 
the  suggestion  that  consultative 
examination  sources  be  instructed  to 
note  on  the  report  when  support  staff 
assisted,  their  qualifications,  what  they 
did.  and  the  amount  of  supervision 
exercised  by  the  consultative 
examination  provider.  We  believe  such 
requirements  are  excessive  because 
consultative  examination  sources  are 
already  aware  of  their  responsibility 
and  liability  for  the  welfare  of  the 
claimant  during  the  consultative 
examination  as  well  as  for  the  accuracy 
of  the  consultative  examination  report. 
The  consultative  examination  sources' 
motivation  to  maintain  qualified  support 
staff  will  be  reinforced  by  the  signed 
agreement  discussed  above.  This  signed 
agreement  will  also  serve  as  the 
documentation  maintained  by  the  State 
agency  regarding  the  qualifications  of 
the  support  staff  used  by  its  consultative 
examination  providers. 

Comment:  Two  other  commenters 
wanted  to  know  what  constitutes  the 
training  and  experience  to  perform  the 
type  of  examination  or  test  requested 


and  how  this  is  to  be  applied  to  treating 
sources  selected  to  perform  consultative 
examinations. 

Response:  Where  the  treating  source 
believes  that  he  or  she  is  experienced  in 
the  care  of  the  person  with  the  alleged 
impairment  and  is  willing  and  able  to  do 
the  examination,  the  treating  source  will 
be  the  preferred  source  to  perform  the 
consultative  examination. 

Sections  404.1519h/416.ffl9h    Your 
Treating  Physician  or  Psychologist 

Comment-  Some  commenters 
indicated  that  the  policy  on  utilizing  the 
treating  source  as  the  primary  source  for 
a  consultative  examinaticn  could 
reward  a  treating  source  who  does  not 
submit  adequate  evidence  by  purchasing 
a  necessary  consultative  examination 
from  that  source.  Two  commenters  felt 
this  section  as  written  allows  SSA  to 
justify  excluding  most  treating  sources 
from  use  as  consultative  examiners. 
Two  commenters  stated  that  there 
should  be  a  provision  notifying  die 
claimant  of  the  reasons  his  or  her 
treating  source  was  not  selected  to 
perform  the  consultative  examinatioa 

Response:  There  is  always  the 
potential  that  a  treating  source  may  not 
provide  us  with  the  existing  evidence 
we  need.  However,  the  treating  source  is 
the  preferred  source  for  a  consultative 
examination.  We  do  not  intend  this 
provision  to  mean  that  a  treating  source 
should  not  be  used  for  a  consultative 
examination.  We  see  no  bene^t  in 
notifying  the  claimant  of  the  reasons 
why  a  source  other  than  the  treating 
source  was  utilized  for  the  consultative 
examination.  The  claimant  or  the 
claimant's  representative  retains  the 
right  to  object  to  the  use  of  a  specific 
physician. 

Sections  404.1519i/416.919i    Other 
Sources  for  Consultative  Examinations 

Comment  One  commenter  suggested 
that  the  regulations  reflect  that  licensed 
professional  counselors  be  recognized  to 
perform  psychological  examinations. 
Another  commenter  stated  that  school 
officials,  clinicians,  and  others  may 
have  critical  information  needed  in  the 
determination  of  disability. 

Response:  Sections  404.1513  and 
416.913  of  the  regulations  indicate  that 
we  need  evidence  from  acceptable 
medical  sources  to  determine  the 
existence  or  severity  of  an  impairment 
Since  licensed  professional  counselors 
are  not  physicians  or  psychologists,  they 
cannot  serve  as  consultative 
examination  providers.  However, 
medical  evidence  from  other  sources  of 
medical  information  and  evidence  from 
nonmedical  persons  may  be  added  to 
the  record. 


Sections  404.1519j/416.919j    Objections 
to  the  Designated  Physician  or 
Psychologist 

Comment  Several  commenters 
indicated  that  there  should  be  guidelines 
as  to  how  the  State  agency  will  process 
objections  based  on  this  provision  and 
how  these  objections  will  be  fairly 
resolved.  Two  commenters  stated  that 
there  should  be  a  requirement  that 
claimants  be  informed  of  their  right  to 
object  to  a  consultative  examination. 
One  commenter  said  that  the  claimant 
should  be  provided  an  opportunity  to 
object  to  an  examination  both  before 
and  after  the  examination  has  occurred. 
Another  commenter  stated  that  the 
regulations  should  emphasize  that 
claimants  or  their  representatives  have 
the  right  to  purchase  an  examination 
with  any  physician  they  choose  and  to 
have  SSA  consider  that  report  in  the 
determination  process. 

Response:  The  regulations  and  cnrrent 
operating  instructions  contain  guideHnes 
about  how  objections  by  the  claimant  or 
his  or  her  representative  to  a  specific 
physician  should  be  handled.  Claimants 
have  the  right  to  object  to  any  and  erery 
step  in  the  processing  of  their  claims.  To 
single  out  the  consultative  examination 
would  appear  to  give  that  step  undue 
emphasis  or  wei^t  in  the  process. 

Sections  404.1517  and  416.917  of  these 
fmal  regulations  indicate  that  the 
claimant  or  his  or  her  representative  can 
submit  evidence  from  a  purchased 
examination  from  the  physician  of  his  or 
her  choice.  However,  we  will  not  pay  for 
any  medical  examination  arranged  by 
the  claimant  or  his  or  her  representative 
without  our  advance  approval  When 
the  evidence  is  received,  it  is  considered 
along  with  all  medical  and  other 
evidence  in  the  individual's  case  record 
in  making  a  determination  as  to 
disability. 

Sections  404. 1519k/4J8.919k    Purchase 
of  Medical  Examinations,  Laboratory 
Tests  and  Other  Services 

Some  commenters  indicated  that  SSA 
should  consider  issuing  its  own  Federal 
fee  schedule,  perhaps  based  on 
comparable  Medicare  reimbursement 
rates.  Some  commenters  noted  that 
SS  404.1519k(a)  and  41fi.919k(a]  do  not 
consider  the  problem  of  a  State  with 
such  a  low  fee  schedule  that  poor 
quality  evidence  is  piuchased  and 
recruitment  of  consultative  examination 
providers  is  impossible.  One  commenter 
stated  that  the  word  "nominal"  handling 
fee  in  paragraph  (b)(2)  should  be  better 
defined.  Some  commenters  were 
concerned  that  in  paragraph  (b)(2),  the 
situation  where  the  examining  physician 
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uses  an  independent  laboratory  for 
testing  and  bills  the  State  agency  for  a 
higher  amount,  was  not  clearly 
addressed.  There  was  also  some 
concern  that  applicant  travel  costs  might 
increase  because  the  examining 
physicians  would  not  provide  services 
with  these  payment  restrictions.  Some 
commenters  were  concerned  that 
paragraph  (c)  did  not  fully  address  how 
the  State  could  document  the  rates  of 
payment  it  uses. 

Response:  Under  existing  regulations, 
the  State  determines  the  rates  of 
payment  to  be  used  for  purchasing 
medical  or  other  services  necessary  to 
make  detenninations  of  disability.  The 
rates  may  not  exceed  the  highest  rate 
paid  by  Federal  or  other  public  agencies 
in  the  State  for  the  same  or  similar  type 
of  service.  The  States  have  traditionally 
been  responsible  for  determining  rates 
of  payment.  With  the  exception  of  a  few 
State  agencies  and  isolated  fee  schedule 
problems,  this  arrangement  has  worked 
well  over  the  years.  However,  SSA  is 
considering  whether  a  maximum  fee 
schedule  for  laboratory  tests,  based  on 
Medicare's  limitation  amounts  for 
laboratory  test  fee  schedules  is  feasible. 
We  are  currently  stiidying  the  issue  and 
what  course  of  action,  if  any,  we  should 
take. 

We  do  not  believe  a  minimum 
payment  standard  is  needed  for  the 
purchase  of  medical  examinations, 
laboratory  tests  and  other  services. 
When  a  State  is  experiencing  problems 
with  poor  quality  medical  evidence 
because  of  low  payment  rates.  SSA  will 
try  to  assist  the  State  agency  or  its 
parent  agency  to  correct  the  problem. 
We  wish  to  point  out,  however,  that 
there  are  many  States  with  low  fee 
schedules  that  nevertheless  obtain  high 
quality  evidence.  A  high  rate  of  payment 
does  not  guarantee  quality  evidence. 

We  do  not  believe  publishing  an  exact 
amount  for  a  physician's  handling  fee  in 
regulations  form  is  appropriate.  We 
believe  determining  the  actual  amount 
should  be  based  on  local  circumstances 
in  accordance  with  general  operating 
guidelines  provided  by  SSA. 

We  have  added  clarifying  language  to 
this  section  which  provides  that  when 
an  examining  physician  uses  an 
independent  laboratory  for  testing,  the 
amount  of  reimbursement  will  not 
exceed  the  independent  laboratory's 
billed  cost  of  the  service  or  the  State's 
rates  of  payment,  whichever  is  the 
lesser  amount. 

Although  some  concern  was 
expressed  that  claimant  travel  costs 
might  increase  because  some  physicians 
would  not  want  to  work  pursuant  to 
these  payment  restrictions,  we  do  not 
believe  this  would  outweigh  the  other 


considerations  of  regulating  and  limiting 
reimbursement  to  the  service  providers 
within  reasonable  bounds. 

The  intent  of  this  section  is  to  ensure 
that  there  are  no  excessive  payments  or 
markups  for  laboratory  tests  and  other 
services  billed  by  physician  providers  or 
laboratories. 

For  purposes  of  audit  as  well  as  other 
reasons,  State  agencies  continue  to  be 
responsible  for  documenting  the  basis 
for  the  rates  of  payment  they  use.  These 
include  such  factors  as: 

(1)  Bine  Cross/Blue  Shield  physician 
payment  profiles, 

(2)  Rates  of  payment  of  other  State 
and  Federal  agencies  using  same  or 
similar  services  (i.e.,  Medicaid  and 
Medicare). 

(3)  State  surveys  of  physicians, 
hospitals  and  laboratory  charges. 

(4)  Consumer  price  index  and  wage 
data  of  the  medical  community,  and 

(5)  Requests  by  providers  for  rate 
changes. 

The  State  agency  will  be  required  to 
submit  a  copy  to  SSA  of  the  fee 
schedule  and  a  statement  indicating 
what  methodology  was  used. 

Sections  404.1519/416.919   Requesting 
Examination  by  a  Specific  Physician, 
Psychologist,  or  Institution — 
Administrative  Law  fudge  Hearing 
Level 

Comment:  Two  commenters  stated 
that  this  section  inappropriately  limits 
the  administrative  law  judge's  obligation 
to  seek  evidence  from  the  treating 
source.  Some  commenters  indicated  that 
this  provision  allows  the  administrative 
law  judge  to  designate  his  or  her 
"favorite"  physician. 

Response:  We  have  deleted 
§§  404.1519  and  416.919,  as  set  out  in  the 
Notice  of  Proposed  Rulemaking,  from 
these  final  regulations  since  an 
administrative  law  judge  and  the 
Appeals  Council  will  follow  the  same 
procedures  for  development  of  evidence 
and  obtaining  consultative  examinations 
that  are  followed  at  the  initial  and 
reconsideration  levels.  There  may  be 
special  circumstances  aside  from  those 
listed  in  §§  404.1519a  and  416.919a  in 
which  an  administrative  law  judge  will 
request  a  consultative  examination; 
even  in  these  circumstances,  the 
claimant's  treating  source  will  be  the 
preferred  source  for  the  consultative 
examination. 

Sections  404.1519m/416.919m 
Diagnostic  Tests  or  Procedures 

Comment:  One  commenter  suggested 
that  this  section  be  expanded  to  ensure 
that  diagnostic  procedures  of  any  sort 
that  would  be  life-threatening  will  not 
be  ordered.  One  commenter  suggested 


that  this  section  should  include  an 
exhaustive  Hst  of  diagnostic  procedures 
that  are  precluded.  One  commenter 
stated  that  the  regulations  should 
include  a  provision  for  consulting  with 
treating  sources  prior  to  ordering 
extensive  and  perhaps  invasive 
examinations. 

Response:  The  Intent  of  this  provision 
is  that  diagnostic  tests  or  procedures 
that  may  be  of  signiHcant  risk  to  the 
claimant  shall  not  be  ordered.  It  would 
be  impossible  to  provide  an  exhaustive 
list  of  diagnostic  procedures  that  are 
precluded.  The  situations  provided  in 
the  regulations  are  examples  of  such 
procedures  and  are  not  all-inclusive. 
Although  we  do  not  routinely  contact 
the  treating  source  prior  to  ordering 
consultative  examinations,  sound 
medical  judgment  is  exercised  in 
determining  when  to  purchase  an 
examination.  The  medical  and/or 
background  report(s)  containing 
information  about  the  claimant  will 
serve  as  pertinent  evidence  in 
determining  when  an  examination 
should  be  purchased.  As  an  additional 
safeguard,  we  are  adding  a  requirement 
that  a  medical  consultant  must  approve 
the  ordering  of  any  diagnostic  test  or 
procedure  where  there  is  a  question  of 
significant  risk  to  the  claimant. 

Sections  404.1519n/416.919n    Informing 
the  Examining  Physician  or 
Psychologist  of  Examination 
Scheduling,  Report  Content,  and 
Signature  Requirements 

Comment  Several  commenters 
expressed  concern  that  the  solicited 
"statements  of  what  a  person  can  still 
do"  will  cause  additional  work  for  the 
State  agency  and  result  in  additional 
difficulty  in  the  decisionmaking  process. 
One  commenter  suggested  that  a 
statement  should  be  added  that  the 
physician's  opinions  must  be  supported 
by  medical  findings.  Two  commenters 
stated  that  the  regulations  put  treating 
and  consuhative  physicians  in  a  role  of 
assessing  residual  functional  capacity. 

Response:  We  agree  that  the  solicited 
statement  of  what  a  claimant  can  still 
do  despite  his  or  her  impairment  results 
in  additional  work  for  the  State  agency. 
But  the  statements  are  important  to  the 
assessment  of  residual  functional 
capacity  in  the  decisionmaking  process 
because  they  are  the  opinions  of 
medical  sources  who  have  examined  the 
claimant.  Sections  404.1527  and  416.927 
of  the  final  regulations  contain  policy 
with  respect  to  treating  source  opinions. 
Among  other  things  they  provide 
instructions  on  evaluating  treating 
source  medical  opinions  with  respect  to 
the  nature  and  severity  of  an 
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that  this  section  should  include  an 
exhaustive  Hst  of  diagnostic  procedures 
that  are  precluded.  One  commenter 
stated  that  the  regulations  should 
include  a  provision  for  consulting  with 
treating  sources  prior  to  ordering 
extensive  and  perhaps  invasivo 
examinations. 

Response:  The  Intent  of  this  provision 
is  that  diagnostic  tests  or  procedures 
that  may  be  of  significant  risk  to  the 
claimant  shall  not  be  ordered.  It  would 
be  impossible  to  provide  an  exhaustive 
list  of  diagnostic  procedures  that  are 
precluded.  The  situations  provided  in 
the  regulations  are  examples  of  such 
procedures  and  are  not  all-inclusive. 
Although  we  do  not  routinely  contact 
the  treating  source  prior  to  ordering 
consultative  examinations,  sound 
medical  judgment  is  exercised  in 
determining  when  to  purchase  an 
examination.  The  medical  and/or 
background  report(8)  containing 
information  about  the  claimant  will 
serve  as  pertinent  evidence  in 
determining  when  an  examination 
should  be  purchased.  As  an  additional 
safeguard,  we  are  adding  a  requirement 
that  a  medical  consultant  must  approve 
the  ordering  of  any  diagnostic  test  or 
procedure  where  there  is  a  question  of 
significant  risk  to  the  claimant. 

Sections  404.1519n/416.919n    Informing 
the  Examining  Physician  or 
Psychologist  of  Examination 
Scheduling,  Report  Content,  and 
Signature  Requirements 

Comment  Several  commenters 
expressed  concern  that  the  solicited 
"statements  of  what  a  person  can  still 
do"  will  cause  additional  work  for  the 
State  agency  and  result  in  additional 
difficulty  in  the  decisionmaking  process. 
One  commenter  suggested  that  a 
statement  should  be  added  that  the 
physician's  opinions  must  be  supported 
by  medical  findings.  Two  commenters 
stated  that  the  regulations  put  treating 
and  consultative  physicians  in  a  role  of 
assessing  residual  functional  capacity. 

Response:  We  agree  that  the  solicited 
statement  of  what  a  claimant  can  still 
do  despite  his  or  her  impairment  results 
in  additional  work  for  the  State  agency. 
But  the  statements  are  important  to  the 
assessment  of  residual  functional 
capacity  in  the  decisionmaking  process 
because  they  are  the  opinions  of 
medical  sources  who  have  examined  the 
claimant.  Sections  404.1527  and  416.927 
of  the  final  regulations  contain  policy 
with  respect  to  treating  source  opinions. 
Among  other  things  they  provide 
instructions  on  evaluating  treating 
source  medical  opinions  with  respect  to 
the  nature  and  severity  of  an 


impaim-ient  that  are  well-supported  by 
medical  findings,  those  opinions  that  are 
not  supported  by  medical  Rndings,  and 
those  opinions  that  are  inconsistent  with 
mpHicai  or  other  evidence.  We  will  not 
request  the  treating  source  or 
consultative  examination  source  to 
provide  a  residual  functional  capacity 
assessment  The  State  agency  medical 
or  psychological  consultant,  the 
administrative  law  judge,  or  the  Appeals 
Council  is  responsible  for  assessing 
residual  functional  capacity.  A  treating 
source  or  consultative  examiner  will  be 
requested  to  provide  a  statement  of 
what  work-related  activities  such  as 
sitting,  standing,  etc..  the  claimant  can 
do  despite  impairments  based  on  his  or 
her  knowledge  of  the  claimant.  Each 
statement  received  will  be  considered 
along  with  the  medical  and  other 
evidence  in  arriving  at  an  assessment  of 
the  claimant's  residual  functional 
capacity  based  on  all  of  the  evidence. 

Comment  One  commenter  stated  that 
this  subsection  should  indicate  that  only 
examining  physicians,  not 
nonexamining  staff  persons,  should 
furnish  the  statement  of  what  a  person 
can  still  do  despite  impainnent(s).  One 
commenter  said  that  a  similar  statement 
is  needed  from  every  treating  source. 

Response:  The  first  comment  was  not 
entirely  clear  to  us,  but  we  assume  that 
by  "nonexamiiung  staff  persons"  the 
commenter  meant  State  agency  medical 
or  psychological  consultants.  As  we 
have  explained,  State  agency  medical  or 
psychological  consultants  do  not  furnish 
"statements  about  what  a  person  can 
still  do,"  which  we  have  defined  in 
S9  404.1513(b)(6)  and  416.913ro)(6)  as 
statements  from  medical  sources  based 
on  their  own  findings.  State  agency 
medical  or  i>sychological  consultants 
provide  assessments  of  residual 
functional  capacity,  which  are  formal 
administrative  determinations  based  on 
consideration  of  the  entire  case  record, 
including  the  medical  and  the  pertinent 
nonmedical  evidence.  The  final 
regulations  indicate,  in  §§  404.1513  and 
416.913,  that  the  statement  of  what  a 
person  cfin  still  do  despite  his  or  her 
impairment(s)  should  be  included  in 
medical  reports  from  treating  sources  or 
sources  of  record.  The  final  regulations 
also  provide  that  the  absence  of  the 
medical  source's  statement  of  what  the 
claimant  can  still  do  does  not  make  the 
medical  report  incomplete.  Additionally, 
SS  404.1519n  and  416.919n  of  the  final 
regulations  clearly  indicate  that  the 
statement  is  to  be  made  by  the 
physician  or  psychologist  who  performs 
the  consultative  examinations.  Also, 
operating  instructions  indicate  that 
statements  will  be  solicited  from  all 


treating  sources  and/or  consultative 
examining  physicians  or  psychologists. 

Comment  One  commenter  suggested 
that  the  initial  request  for  evidence  to 
treating  sources  be  more  complete. 

Response:  The  final  regulations  stress 
the  importance  of  indicating  to  the 
treating  source  and/or  consultative 
source  what  a  complete  examination 
should  contain.  We  ask  the  treating 
source  to  provide  the  evidence  already 
in  the  records  of  the  claimant  and  a 
statement  of  what  the  claimant  can  do 
in  spite  of  his  or  her  impairments(s). 
Sections  404.1513(b)  and  416.913(b) 
pertain  to  what  a  treating  source's 
medical  report  should  include,  and 
§S  404.1519n  (b)  and  (c)  and  415  919n  (b) 
and  (c)  of  these  final  regulations  pertain 
to  die  report  content  for  a  consultative 
examiner. 

Comment  Several  commenters  were 
concerned  with  how  the  State  agency 
would  be  able  to  monitor  consultative 
examination  scheduling,  and  one 
believed  it  could  not  be  done  unless  the 
consultative  examination  provider 
scheduled  only  Social  Security  referrals. 
Another  commenter  stated  that  the 
provision  setting  minimum  timeframes 
for  the  scheduling  of  consultative 
examinations  be  deleted.  This 
commenter  believed  that  there  is  no 
guarantee  that  any  given  examination 
will  meet  the  limits  as  proposed  because 
much  depends  on  the  claimant's 
subjective  perception  of  the  length  of  the 
consultative  examination. 

Concerns  were  also  raised  that  the 
consultative  examination  physician's  or 
psychologist's  intelligence  would  be 
insulted  by  the  scheduling  interval 
requirements. 

Response:  We  are  committed  to 
protecting  the  public  interest  by 
maintaining  program  safeguards  against 
overscheduling  consultative 
examinations.  Both  the  Subcommittee 
on  Intergovernmental  Relations  and 
Human  Resources  of  the  House 
Committee  on  Government  Operations 
and  the  General  Accounting  Office 
recommended  that  minimum  ?cheduling 
intervals  become  requirements  for 
consultative  examination  providers. 
Therefore,  we  have  retained  the 
scheduling  interval  requirements  in  this 
regulation. 

We  are  aware  that  in  the  past  the 
State  agencies  were  heavily  dependent 
upon  the  claimant's  subjective 
perception  of  the  length  of  die 
consultative  examination  as  an 
indicator  that  overscheduling  of 
consultative  examinations  might  be 
occurring.  We  are  also  cognizant  of  the 
extra  work  diat  will  be  imposed  on  State 
agencies  in  monitoring  the  new 


scheduling  intervals  especially  when 
Social  Security  claimants  represent  only 
a  part  of  the  consultative  examination 
provider's  caseload.  For  these  reasons, 
we  will  add  to  our  operating  instructions 
the  requirement  that  key  consultative 
examination  providers  will  sign  a 
statement  of  agreement  with  the  State 
agencies  certifying  that  consultative 
examinations  will  not  be  scheduled  any 
closer  together  than  the  minimum 
timeframes  set  forth  in  this  regulation. 

A  State  agency  will  maintain  its 
normal  consultative  examination 
oversight  activities.  If  a  State  agency 
discovers  a  violation  of  the  above 
agreement  by  a  consultative 
examination  provider,  it  will  take 
appropriate  actions  to  ensure  that  the 
problem  is  remedied.  If  the  problem 
persists,  the  State  agency  will  cease 
using  that  consultative  examination 
provider. 

Finally,  there  is  no  intent  to  demean 
the  intelligence  or  professional  integrity 
of  consultative  examination  physicians 
and  psychologists  by  establishing 
scheduling  interval  requirements;  rather, 
we  believe  there  is  a  legitimate  need  to 
ensure  that  sufficient  time  is  allowed  for 
examining  the  claimant. 

Comment  Several  commenters 
suggested  that  the  word  "minimum" 
precede  the  scheduling  intervals  to 
avoid  the  misunderstanding  that  State 
agency  fees  can  be  multiplied 
incrementally  by  the  specified  times. 
One  commenter  thought  minimum 
timeframes  were  a  good  idea  but 
thought  it  may  be  better  to  also  Hst 
average  times  (which  will  always 
exceed  the  mlnimnm)  to  help  avoid 
examination  mills  based  on  the 
minimum  scheduling  intervals. 

Response:  We  adopted  the  suggestion 
to  add  the  word  "minimum"  in  front  of 
"scheduling  Intenrals."  We  did  not 
choose  to  show  average  times  for 
scheduling  intervals  since  we  believe 
the  minimum  times  listed  are  sufficient 
to  prevent  overscheduling. 

Comment  Several  commenters  did 
not  think  the  difference  between  a 
"General  Medical  Examination"  and  a 
"Comprehensive  General  Medical 
Examination"  was  clear,  while  still 
another  commenter  thought  the  phrase 
"greater  or  less  frequency,"  whirfi  refers 
to  scheduling  intervals  of  consultative 
examinations  by  a  consultative 
provider,  was  not  consistent  with  the 
language  that  preceded  it. 

Response:  To  clarify  the  potential 
confusion  between  the  terms  "general 
medical  examination"  and 
"comprehensive  general  medical 
examination."  we  deleted  "general 
medical  examination"  from  the  Hst  of 
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examinations.  In  response  to  the  other 
commenter,  we  rewordied  the  sentence 
immediately  following  the  list  of 
examinations  to  read;  "We  recognize 
that  actual  practice  will  dictate  that 
some  examinations  may  require  longer 
scheduling  intervals  depending  on  the 
circumstances  in  a  particular  situation." 

Comment:  One  commenter  thought 
that  the  time  spent  with  the  patient  face- 
to-face  should  be  recorded.  Another 
commenter  wanted  to  know  if  this 
regulation  was  actually  discussing 
scheduling  intervals  or  the  length  of  the 
consultative  examination  itself.  Finally, 
one  commenter  questioned  whether  the 
scheduling  interval  times  were  sufficient 
if  they  were  to  include  the  administering 
of  needed  tests. 

Response:  We  did  not  adopt  the 
comment  that  the  time  spent  face-to-face 
with  the  patient  be  recorded  because 
this  section  deals  with  overscheduling  of 
consultative  examinations  and  not  with 
the  duration  of  the  examination.  We 
deleted  the  word  "duration"  from  the 
title  of  the  section  for  clarity. 

Also  for  clarity,  we  have  added  an 
explanation  that  the  term  "scheduling 
intervals"  pertains  to  time  set  aside  for 
the  individual,  not  to  the  duration  of  the 
consultative  examination. 

These  scheduling  intervals  are 
minimum  time  periods,  and  we 
contemplate  that  increased  time  may  be 
necessary  for  the  administration  of 
additional  laboratory  tests  or 
procedures. 

Comment:  Two  commenters 
expressed  concerns  with  the  provision 
allowing  support  staff  to  help  perform 
consultative  examinations  because  they 
believed  this  area  was  open  to  liberal 
interpretation  and  was  a  potential  area 
for  abuse. 

Response:  We  believe  that  the 
concerns  raised  about  the  possible 
liberal  interpretation  and  potential 
abuse  of  the  provision  allowing  support 
staff  to  help  perform  consultative 
examinations  are  not  justified.  The 
assistance  to  consultative  examination 
providers  by  their  support  staff  in  the 
performance  of  a  consultative 
examination  has  been  a  part  of  the 
consultative  examination  process  since 
its  inception  and  has  worked 
successfully.  As  stated  previously,  the 
purpose  of  this  regulation  is  to  provide 
program  safeguards  to  help  ensure  that 
when  support  staff  are  used,  they  are 
properly  qualified  and  the  vaUdity  of  the 
consultative  examination  is  not 
jeopardized.  The  consultative 
examination  provider  remains 
responsible  for  the  examination  and 
must  sign  the  report  to  attest  to  that 
responsibility. 


Sections  404. 1519o/416.919o    When  a 
Properly  Signed  Consultative 
Examination  Report  Has  Not  Been 
Received 

Comment:  One  commenter  indicated 
that  when  an  unsigned  consultative 
examination  report  is  consistent  with 
existing  evidence  and  supports  a 
favorable  decision,  another  consultative 
examination  should  not  be  obtained 
when  the  original  consultative 
examination  was  performed  by  a  now 
deceased  physician.  Two  ccmmenters 
stated  that  it  was  unnecessary  or  not 
cost-effective  to  duplicate  consultative 
examinations  to  obtain  signatures. 

Response:  We  agree  that  it  would  be 
unnecessary  to  obtain  a  second 
consultative  examination  when  a 
consultative  examination  performed  by 
a  now  deceased  physician  is  consistent 
with  existing  evidence  and  supports  a 
fully  favorable  decision.  We  have 
revised  the  final  regulations  accordingly 
at  S§  404.15igo(a]  and  416.gi9o(a).  We 
will  not  use  an  unsigned  consultative 
examination  report  to  make  disability 
determinations  or  decisions  that  are 
unfavorable  to  the  claimant.  If 
necessary,  and  notwithstanding  the  cost, 
we  will  obtain  a  second  consultative 
examination  to  obtain  a  properly  signed 
consultative  examination  report. 

Sections  404.1519p/416.919p    Reviewing 
Reports  of  Consultative  Examinations 

Comment:  One  commenter  stated  that 
the  examples  which  used  "flail  limb" 
and  "claw  hands"  were  offensive,  were 
obvious,  and  reflected  physical 
impairments.  Two  commenters  said  that 
the  examples  should  be  expanded  to 
include  pain,  alcoholism,  and 
depression. 

Response:  We  have  revised  the 
examples  to  reflect  the  commenters' 
suggestions. 

Comment:  Several  conmienters 
thought  that  the  adequacy  of  the 
consultative  examination  report  is 
determined  by  SSA  standards,  not  "the 
course  of  a  medical  education." 

Response:  The  intent  here  is  that  the 
report  be  made  by  physicians  according 
to  recognized  writing  standards  set  by 
the  medical  community  and  the  disease, 
impairments,  and  complaints  are 
adequately  addressed  as  required  by 
SSA. 

Comment:  One  commenter  stated  that 
this  section  should  include  provisions 
that  the  claimant  or  his  representative 
may  submit  questions  to  the 
consultative  examiner.  One  commenter 
stated  that  SSA  should  obtain  the 
claimant's  authorization  before  any 
report  is  automatically  released  to  a 
treating  source.  Another  commenter 


added  that  any  consultative 
examination  report  should  be  given  to 
the  treating  source  for  comments  unless 
the  claimant  objects. 

Response:  We  have  no  objections  to 
the  claimant  or  his  or  her  representative 
submitting  questions  to  the  consultative 
examiner.  We  believe,  however,  that 
this  does  not  have  to  be  included  in 
regulations.  Claimant  authorization  for 
providing  a  copy  of  the  consultative 
examination  report  to  the  treating 
source  is  covered  in  existing  operating 
instructions.  However,  we  are  adding 
language  stating  our  poUcy  on  claimant 
authorization  for  providing  a  copy  of  the 
consultative  examination  report  to  the 
claimant's  treating  source  as  a  provision 
in  the  final  regulation  at  §  §  404.1519p(c) 
and  416.919p(c).  Our  operating 
instructions  also  provide  that  when  a 
claimant  attends  a  consultative 
examination  performed  by  a  nontreating 
source  and  returns  a  completed,  signed 
authorization,  a  copy  of  the  consultative 
examination  report  is  then  mailed  to  the 
treating  source.  When  the  consultative 
examination  tiuns  up  diagnostic 
information  or  test  results  that  indicate 
a  condition  that  is  life-threatening  to  the 
claimant,  we  will  refer  the  consultative 
examination  report  to  the  claimant's 
treating  source  regardless  of 
authorization.  It  is  administratively 
impractical  to  routinely  furnish  the 
consultative  examination  report  to  the 
treating  source  for  comments. 

Sections  404. 1519q/416.919q    Conflict  of 
Interest 

Comment:  Two  commenters 
recommended  that  the  "family 
members"  of  State  agency  medical  or 
psychological  consultants  who  cannot 
hold  financial  interests  in  a  business 
which  provides  consultative 
examinations  in  order  to  avoid  a  conflict 
of  interest  be  defined  in  the  regulations. 

Response:  We  have  not  adopted  the 
recommendation  that  "family  members" 
be  defined  because  we  prefer  to  decide 
on  a  case-by-case  basis  whether  a 
conflict  exists  between  the  financial 
interest  of  a  particular  family  member 
and  the  responsibilities  of  the  State 
agency  medical  or  psychological 
consultant. 

Comment:  One  commenter  suggested 
that  if  State  agency  review  physicians 
and  psychologists  get  approval  to 
perform  consultative  examinations, 
claimants  should  be  notified  of  this  fact 
so  they  can  object  to  having  their 
consultative  examination  performed  by 
the  designated  physician  or 
psychologist. 

Response:  We  disagree.  We  believe 
that  the  claimant  does  not  need  to  know 


Federal  Registc 

that  the  physician  or  psycholc 
designated  to  perform  the  con 
examination  is  a  State  agenc) 
or  psychological  consultant.  L 
following  situations.  State  age 
review  physicians  and  psych( 
might  be  permitted  to  perfonr 
consultative  examination: 

1.  When  no  other  physician 
psychologist  with  the  prerequ 
special  expertise  is  reasonabl 
available.  For  example,  the  oi 
psychiatrist  in  Guam  willing  I 
consultative  examinations  is 
State  agency  review  physicia 
situations  exist  elsewhere  (es 
large  and  sparsely  populated 
where  the  limited  physician  f 
in  certain  available  specialtic 
occasional  use  of  a  State  age 
physician  to  perform  a  consu 
examination. 

2.  When  to  do  otherwise  w 
in  inordinate  scheduling  dela 
extensive  travel  by  the  claim 

3.  When,  despite  a  large  pi; 
population  to  choose  from,  n( 
option  is  available  because  o 
conditions  under  which  the  c 
examination  must  be  perfom 
consultative  examination  mu 
performed  on  a  claimant  con 
institution  or  other  facility). 

In  the  above  situations,  it  i 
claimant's  advantage  to  havi 
agency  review  physician  or  j 
perform  the  consultative  exa 
Regulations  SS  404.1517,  404. 
416.917,  and  416.919J,  and  ou 
instructions  provide  that  the 
his  or  her  representative  will 
the  name  of  the  physician  or 
psychologist  who  will  perfor 
consultative  examination  an 
procedures  to  follow  when  tl 
objects  to  using  a  specific  pi 
psychologist. 

Comment:  One  commentei 
that  we  add  "financial  inten 
corporation"  to  the  list  of  pr 
financial  interests  of  State  a 
medical  or  psychological  coi 
their  family  members  to  mal 
that  "corporations"  were  inc 
"medical  partnerships"  and 
relationships." 

Response:  We  agree  and  1 
the  first  paragraph  of  S  S  404 
416.919q  to  include  the  wore 
"corporation." 

Sections  404.1519s /4ie.919s 
Authorizing  and  Monitoring 
Consultative  Examination 

Comment:  Numerous  com 
objected  to  the  requirement 
or  supervisory  approval  of  i 
consultative  examination  ai 
or  purchase  because  it  did  r 
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added  that  any  consultative 
examination  report  should  be  given  to 
the  treating  source  for  comments  unless 
the  claimant  objects. 

Response:  We  have  no  objections  to 
the  claimant  or  his  or  her  representative 
submitting  questions  to  the  consultative 
examiner.  We  believe,  however,  that 
this  does  not  have  to  be  included  in 
regulations.  Claimant  authorization  for 
providing  a  copy  of  the  consultative 
examination  report  to  the  treating 
source  is  covered  in  existing  operating 
instructions.  However,  we  are  adding 
language  stating  our  policy  on  claimant 
authorization  for  providing  a  copy  of  the 
consultative  examination  report  to  the 
claimant's  treating  source  as  a  provision 
in  the  final  regulation  at  §§  404.1519p(c) 
and  416.919p(c).  Our  operating 
instructions  also  provide  that  when  a 
claimant  attends  a  consultative 
examination  performed  by  a  nontreating 
source  and  returns  a  completed,  signed 
authorization,  a  copy  of  the  consultative 
examination  report  is  then  mailed  to  the 
treating  source.  When  the  consultative 
examination  turns  up  diagnostic 
information  or  test  results  that  indicate 
a  condition  that  is  life-threatening  to  the 
claimant,  we  will  refer  the  consultative 
examination  report  to  the  claimant's 
treating  source  regardless  of 
authorization.  It  is  administratively 
impractical  to  routinely  furnish  the 
consultative  examination  report  to  the 
treating  source  for  comments. 

Sections  404.1519q/416.919q    Conflict  of 
Interest 

Comment:  Two  commenters 
recommended  that  the  "family 
members"  of  State  agency  medical  or 
psychological  consultants  who  cannot 
hold  financial  interests  in  a  business 
which  provides  consultative 
examinations  in  order  to  avoid  a  conflict 
of  interest  be  defined  in  the  regulations. 

Response:  We  have  not  adopted  the 
recommendation  that  "family  members" 
be  defined  because  we  prefer  to  decide 
on  a  case-by-case  basis  whether  a 
conflict  exists  between  the  financial 
interest  of  a  particular  family  member 
and  the  responsibilities  of  the  State 
agency  medical  or  psychological 
consultant. 

Comment:  One  commenter  suggested 
that  if  State  agency  review  physicians 
and  psychologists  get  approval  to 
perform  consultative  examinations, 
claimants  should  be  notified  of  this  fact 
so  they  can  object  to  having  their 
consultative  examination  performed  by 
the  designated  physician  or 
psychologist. 

Response:  We  disagree.  We  believe 
that  the  claimant  does  not  need  to  know 


that  the  physician  or  psychologist 
designated  to  perform  the  consultative 
examination  is  a  State  agency  medical 
or  psychological  consultant.  In  the 
following  situations.  State  agency 
review  physicians  and  psychologists 
might  be  permitted  to  perform  a 
consultative  examination: 

1.  When  no  other  physician  or 
psychologist  with  the  prerequisite 
special  expertise  is  reasonably 
available.  For  example,  the  only 
psychiatrist  in  Guam  willing  to  perform 
consultative  examinations  is  also  a 
State  agency  review  physician.  Similar 
situations  exist  elsewhere  (especially  in 
large  and  sparsely  populated  States] 
where  the  limited  physician  population 
in  certain  available  specialties  requires 
occasional  use  of  a  State  agency  review 
physician  to  perform  a  consultative 
examination. 

2.  When  to  do  otherwise  would  result 
in  inordinate  scheduling  delays  or 
extensive  travel  by  the  claimant. 

3.  When,  despite  a  large  physician 
population  to  choose  from,  no  other 
option  is  available  because  of  the 
conditions  under  which  the  consultative 
examination  must  be  performed  (e.g.,  the 
consultative  examination  must  be 
performed  on  a  claimant  confined  in  an 
institution  or  other  facility). 

In  the  above  situations,  it  is  to  the 
claimant's  advantage  to  have  the  State 
agency  review  physician  or  psychologist 
perform  the  consultative  examination. 
Regulations  SS  404.1517.  404.1519J. 
416.917,  and  418.919J,  and  our  operating 
instructions  provide  that  the  claimant  or 
his  or  her  representative  will  be  given 
the  name  of  the  physician  or 
psychologist  who  will  perform  the 
consultative  examination  and  the 
procedures  to  follow  when  the  claimant 
objects  to  using  a  specific  physician  or 
psychologist. 

Comment  One  commenter  suggested 
that  we  add  "financial  interest  in  a 
corporation"  to  the  list  of  prohibited 
financial  interests  of  State  agency 
medical  or  psychological  consultants  or 
their  family  members  to  make  it  clear 
that  "corporations"  were  included  with 
"medical  partnerships"  and  "similar 
relationships." 

Response:  We  agree  and  have  revised 
the  first  paragraph  of  SS  404.1519q  and 
416.919q  to  include  the  word 
"corporation." 

Sections  404.1519s /416.9198 
Authorizing  and  Monitoring  the 
Consultative  Examination 

Comment  Numerous  commenters 
objected  to  the  requirement  of  medical 
or  supervisory  approval  of  a 
consultative  examination  authorization 
or  purchase  because  it  did  not  recognize 


the  professional  competence  of 
experienced  disability  examiners.  One 
commenter  wanted  to  know  if  medical 
or  supervisory  approval  of  the 
authorization  of  a  consultative 
examination  was  going  to  be  required 
for  every  type  of  case  and  every 
adjudicator  regardless  of  individual 
consultative  examination  rates. 

Response:  Our  basic  objective  is  to 
regulate  to  the  extent  necessary  to 
assure  effective,  efficient,  and  uniform 
administration  of  SSA's  disability 
programs  throughout  the  United  States. 

Procedures  for  medical  or  supervisory 
approval  of  a  consultative  examination 
authorization  or  purchase  are  necessary 
for  every  type  of  case  at  the  initial  and 
reconsideration  levels,  including 
continuing  disability  reviews,  for  the 
following  reasons: 

It  serves  to  help  standardize  and 
make  less  subjective  the  consultative 
examination  authorization  and  purchase 
process  by  adding  an  additional  level  of 
professional  review  and  control; 

2.  It  will  provide  additional  program 
safeguards  to  help  ensure  that  disability 
claimants  are  not  subjected  to 
unnecessary  consultative  examinations; 
and 

3.  It  will  serve  to  keep  consultative 
examination  costs  down  by  assuring 
that  only  necessary  procedures  are 
ordered. 

This  requirement  also  allows  a  State 
agency  flexibility  in  deciding  which 
professional  review  (medical  or 
supervisory),  or  combination  thereof,  is 
best  for  its  management  of  the 
consultative  examination  process. 

Comment  One  commenter  wanted  to 
know  if  this  section  applied  to  open- 
ended  administrative  law  judge 
authorizations.  (We  believe  that  the 
commenter  was  referring  to  the  fact  that 
the  State  agencies  are  usually  not 
supposed  to  question  administrative  law 
judge  requests  for  consultative 
examinations.  In  other  words,  such 
Bequests  are  normally  open-ended  in 
that  they  are  not  restricted  by  the 
judgment  of  the  State  agencies.) 

Response:  Administrative  law  judge 
requests  for  consultative  examinations 
will  only  need  to  be  approved  by  a  State 
agency  medical  consultant  when  a 
significant  risk  to  a  claimant  may  be 
involved  if  the  examination  is 
performed. 

Comment  One  commenter 
acknowledged  the  importance  of  onsite 
reviews  but  thought  they  were 
disruptive  to  physicians'  offices  and  that 
too  many  people  on  the  visiting  team 
would  be  counterproductive.  It  was 
suggested  that  these  reviews  be  handled 
more  like  "visits"  rather  than 


"inspections"  with  no  more  than  two 
people  on  the  team. 

Response:  Comprehensive  onsite 
reviews  by  SSA  are  essential  to  an 
effective  and  successful  consultative 
examination  oversight  process.  The 
Secretary's  responsibility  for  the 
effective  stewardship  of  SSA's  disability 
programs  coupled  with  SSA's 
commitment  to  protect  both  the  public 
welfare  and  the  trust  fund,  requires  that 
SSA  exercise  ongoing  consultative 
examination  oversight/quality  reviews 
of  every  aspect  of  the  consultative 
examination  process,  from  the 
consultative  examination  report  to  the 
consultative  examination  itself.  In 
addition,  both  Congress  and  the  General 
Accounting  Office  have  called  for  the 
more  comprehensive,  specific,  and 
uniform  consultative  examination 
oversight  procedures  which  are  now 
reflected  in  this  regulation.  We  expect 
the  high  level  of  scrutiny  by  the  public, 
Congress,  General  Accounting  Office, 
and  other  interested  parties  will 
continue.  The  sensitivities  of  the 
medical/professional  relationship 
between  the  State  agency  and  the 
consultative  examination  sources  must 
be  held  in  proper  perspective  in  view  of 
these  realities.  It  is  for  these  reasons 
that  we  have  retained  the  consultative 
examination  onsite  review  requirements 
as  written  in  the  Notice  of  Proposed 
Rulemaking.  These  will  be  conducted  in 
a  professional  manner  as  reviews  and 
not  merely  as  "visits,"  and  the  number 
of  review  team  members  will  be 
determined  by  the  scope  of  that  review. 
Comment  One  commenter  wanted  a 
requirement  that  the  State  agency  must 
make  unannounced  monitoring  visits  of 
consultative  examination  providers, 
particularly  key  providers. 

Response:  We  do  not  believe  that 
State  agencies  should  routinely  conduct 
unannounced  visits  to  their  consultative 
examination  providers.  We  believe  that 
such  a  requirement  is  excessive  and 
would  place  an  unnecessary  strain  on 
the  State  agencies'  relationship  with 
their  consultative  examination 
providers.  On  the  other  hand,  we 
recognize  that  situations  do  exist  when 
unannounced  visits  are  warranted  and 
should  be  made. 

We  believe  the  State  agencies  are 
usually  in  the  best  position  to  judge 
when  this  is  necessary  and  they  should 
exercise  this  option  when  circumstances 
indicate  it  should  be  used. 

Comment  Several  commenters 
wanted  the  second  condition  under  the 
definition  of  key  providers,  which  lists 
providers  with  practices  of  medicine 
and  osteopathy  as  possible  consultative 
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examination  providers,  to  inditde 
psychologists. 

Response:  We  agree  with  the 
comment  and  have  amended  the 
definition  of  key  consultative 
examination  providers  to  include 
psychologists. 

Comment:  Several  commentere 
expressed  concern  about  the 
requirement  for  onsite  reviews  of  key 
providers  where  claimants  are  present 
causing  interference  with  the 
consultative  examination  and  placing 
undue  strain  on  tiie  claimant 

Response:  Obtaining  the  views  of  the 
claimant  on  the  quality  of  consvltative 
examination  providers  is  also  a  vital 
part  of  consultative  examination 
oversight.  Onsite  reviews  provide  the 
opportunity  for  face-to-face  interviews 
with  claimants.  Generally,  our 
experience  has  shown  that  these 
interviews  have  no  adverse  impact  on 
claimants.  We  believe  that  the 
comments  from  claimants  will  facilitate 
more  effective  management  of 
consultative  exmidnation  providers. 
provide  incentives  to  providers  to 
maintain  quality  examinations,  and 
improve  public  relations. 

Additionally,  the  General  Accounting 
Office  stated  in  its  December  1965  report 
on  the  consultative  examination  process 
that  "claimants,  perception  of  their 
consultative  examination  experience  is 
central  to  the  program's  overall 
credibility."  We  agree,  and  therefore, 
have  also  retained  this  requirement  for 
procedures  for  evaluating  claimant 
reactions  to  key  providers.  SSA's 
operating  instructions,  which  were 
developed  to  provide  the  State  agencies 
with  specific  procedures  for  evaluating 
claimant  reactions  relating  to 
SS  4O4.1519s(f){10)  and  416.9198(0(10). 
require  routine  surveys  of  claimants  by 
using  various  methods  (questionnaire, 
post  card,  telephone,  personeil 
interview)  as  soon  as  possible  afler  the 
consultative  examination  is  completed 
and  before  any  decision  is  made  on  the 
claim.  The  purpose  of  these  surveys  is  to 
obtain  the  claimant's  opinion  on  matters 
such  as  ease  of  location  of,  and  physical 
access  to  the  consultative  examination 
provider's  facility;  cleanliness  of  the 
facility;  courtesy  and  professional 
conduct;  timeliness  and  duration  of  die 
examination;  and  privacy  of  die 
examination. 

Comment  Another  commenter 
thought  that  the  regulation  should  be 
amended  to  require  the  State  agency  to 
supply  the  claimant  with  a  copy  of  the 
consultative  examination  report  before 
the  State  agency  interviews  die  claimant 
about  his  or  her  reaction  to  a  key 
provider. 


Response:  We  do  not  believe  diat  the 
regulations  should  be  amended  to 
require  the  State  agency  to  supply  die 
claimant  with  a  copy  of  the  consultative 
examination  report  before  the  State 
agency  interviews  die  claimant  about 
his  or  her  reaction  to  a  key  provider. 
SSA's  basic  policy  is  not  to  release  a 
consultative  examination  report  direcdy 
to  the  claimant.  SSA  has  procedures  to 
send  the  consultative  examination 
report  to  the  claimant's  treating  source 
when  the  claimant  authorizes  SSA  to  do 
so,  and  also  has  procedures  for 
disclosure  of  the  consultative 
examination  report  to  the  claimant's 
treating  source  without  consent  when 
the  omsultative  examination  uncovers  a 
potentially  lifethreatening  situation.  The 
rationale  is  that  the  consultative 
examination  report  contains  information 
that  may  prove  harmful  to  the  claimant's 
mental  well-being,  or  which  could  be 
easily  misinterpreted  by  the  claimant 
SSA  believes  that  when  it  is  necessary 
to  divulge  the  contents  of  the 
consultative  examination  report  the 
information  in  the  consultative 
examination  report  should  be  provided 
direcdy  to  the  claimant's  treating  source 
because  the  treating  source  is  in  the  best 
position  to  judge,  in  each  individual 
case,  how  to  explain  the  information  to 
the  claimant  Additionally,  in  most 
cases,  the  report  will  not  have  been 
completed  before  the  State  agency 
interviews  the  claimant  about  his  or  her 
reaction  to  a  key  provider,  and  even  if  it 
were,  we  believe  that  knowledge  of  its 
contents  may  jeopardize  the  claimant's 
objectivity. 

Comment  One  commenter  raised 
concerns  about  the  requirement  of  the 
State  agency  to  orient  train  and  review 
the  work  of  new  consultative 
examination  providers.  This  commenter 
went  on  to  say  that  this  is  possible  when 
the  number  of  consultative  examination 
providers  is  relatively  small,  but  when 
the  range  of  consultative  examination 
providers  is  continuaUy  expanding  to 
include  new  treating  sources,  the  burden 
of  training  and  orienting  these  potential 
providers  becomes  overwhelming.  This 
commenter  also  thought  that  this 
language  is  unclear  and  may  imply  to 
some  readers  that  the  State  agency  is 
responsible  for  medical  training  of  the 
consultative  physician,  a  responsibility 
clearly  beyond  the  scope  of  the  State 
agency. 

Two  commenters  expressed  concern 
that  a  State  could  use  this  requirement 
to  create  an  obstacle  to  treating 
physicians  being  used  as  consultative 
examination  sources. 

Response:  The  intent  of  the  regulation 
is  to  provide  new  consultative 
examination  providers  with  information 


on  SSA's  program  requirements 
involving  consultative  examination 
report  content  and  not  to  make  the 
State  agency  responsible  for  training  the 
consultative  physician  in  medical 
techniques,  which,  we  agree,  is  beyond 
the  scope  of  the  State's  responsibility. 
We  have  clarified  the  language  in 
§S  404.1519s(f)(2)  and  416.9198(f)(2)  of 
the  final  regulations  to  show  that  only 
orientation,  training,  and  review  of  new 
consultative  examination  providers  are 
required.  Training  or  review  of  medical 
techniques  is  not  included. 

We  recognize  that  the  universe  of 
consultative  examination  providers  will 
continue  to  expand  to  include  new 
treating  sources  as  the  preferred 
consultative  examination  providers. 
However,  we  also  recognize  the 
unavoidable  fact  that  die  State  agencies 
must  orient  train,  and  review  their 
consultative  examination  providers  to 
ensure  that  they  are  conducting  proper 
examinations  and  are  providing 
complete  reports  containing  the 
necessary  medical  evidence. 

The  State  agencies  should  use  a 
common  sense  approach  towards 
orientation,  training,  and  review  of  their 
consultative  examination  providers 
based  upon  their  expected  frequency  of 
use.  For  example,  a  consultative 
examination  physician  or  psychologist 
who  is  a  member  of  the  panel  of 
consultative  examination  providers  that 
the  State  agency  routinely  uses  should 
receive  more  in-depth  training, 
orientation,  and  review  than  a  treating 
source  who  may  only  t>e  asked  to 
perform  a  consultative  examination 
occasionally. 

Comment  One  commenter  thought 
that  to  allow  the  State  agency  more 
latitude,  this  entire  section  should  be  a 
recommendation  rather  than  a  mandate. 

Response:  As  stated  earlier,  the 
Secretary's  responsibility  for  the 
effective  stewardship  of  SSA's  disability 
programs,  coupled  with  SSA's 
commitment  to  manage  these  programs 
in  a  way  that  will  be  in  the  best  hiterest 
of  the  public  end  the  trust  funds, 
requires  that  SSA  exercise  greater 
management  responsibility  for  the 
consultative  examination  process. 
Therefore,  this  section  will  remain 
mandatory. 

Comment  One  commenter  thought  the 
regulations  should  contain  language  that 
a  claimant's  failure  to  raise  objections  at 
the  time  of  the  consultative  examination 
does  not  waive  objections  at 
reconsideration  or  at  the  administrative 
law  judge  level.  This  commenter  also 
thought  that  there  should  be  a 
requirement  that  complaints  about  any 
provider  (key  or  not)  must  be  referred  to 
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on  SSA's  program  requirements 
involving  consultative  examination 
report  content  and  not  to  make  the 
State  agency  responsible  for  training  the 
consultative  physician  in  medical 
techniques,  which,  we  agree,  is  beyond 
the  scope  of  the  State's  responsibility. 
We  have  clarified  the  language  in 
SS  404.1519s(f](2]  and  416.S198(f)(2)  of 
the  final  regulations  to  show  that  only 
orientation,  training,  and  review  of  new 
consultative  examination  providers  are 
required.  Training  or  review  of  medical 
techniques  is  not  included. 

We  recogni2e  that  the  universe  of 
consultative  examination  providers  will 
continue  to  expand  to  include  new 
treating  sources  as  the  preferred 
consultative  examination  providers. 
However,  we  also  recognize  the 
unavoidable  fact  that  the  State  agencies 
must  orient  train,  and  review  their 
consultative  examination  providers  to 
ensure  that  they  are  conducting  proper 
examinations  and  are  providing 
complete  reports  containing  the 
necessary  medical  evidence. 

The  State  agencies  should  use  a 
common  sense  approach  towards 
orientation,  training,  and  review  of  their 
consultative  examination  providers 
based  upon  their  expected  frequency  of 
use.  For  example,  a  consultative 
examination  physician  or  psychologist 
who  is  a  member  of  the  panel  of 
consultative  examination  providers  that 
the  State  agency  routinely  uses  should 
receive  more  in-depth  training, 
orientation,  and  review  than  a  treating 
source  who  may  only  t>e  asked  to 
perform  a  consultative  examination 
occasionally. 

Comment:  One  commenter  thou^t 
that  to  allow  the  State  agency  more 
latitude,  this  entire  section  should  be  a 
recommendation  rather  than  a  mandate. 

Response:  As  stated  earlier,  the 
Secretary's  responsibility  for  the 
effective  stewardship  of  SSA's  disability 
programs,  coupled  with  SSA's 
commitment  to  manage  these  programs 
in  a  way  that  will  be  hi  the  best  hiterest 
of  the  public  and  the  trust  funds, 
requires  that  SSA  exercise  greater 
management  responsibility  for  the 
consultative  examination  process. 
Therefore,  this  section  will  remain 
mandatory. 

Comment-  One  commenter  thought  the 
regulations  should  contain  language  that 
a  claimant's  failure  to  raise  objections  at 
the  time  of  the  consultative  examination 
does  not  waive  objections  at 
reconsideration  or  at  the  administrative 
law  judge  level.  This  commenter  also 
thought  that  there  should  be  a 
requirement  that  complaints  about  any 
provider  (key  or  notj  must  be  referred  to 


the  State  Ucensing  authority  responsible 
for  licensing  doctors  and  psychologists. 
Another  commenter  stated  that  where 
SSA  finds  inadequate  reports  from  a 
consultative  examination  provider,  all 
cases  where  the  provider  was  used 
should  be  reviewed  to  see  if  they  should 
be  reopened,  and.  in  cases  where  the 
claim  is  still  being  considered,  or  where 
the  decision  is  made  not  to  reopen,  the 
claimant  should  be  informed.  The 
commenter  thought  this  should  be  done 
in  all  cases  where  a  provider  is  no 
longer  used  because  of  fraud. 

Response:  Although  we  agree  that  the 
claimant's  failure  to  raise  objections  at 
the  time  of  the  consultative  examination 
does  not  waive  objections  at  the 
reconsideration  or  administrative  law 
judge  level,  we  see  no  need  to  include 
this  in  the  regulations.  We  see  no 
purpose  in  referring  all  complaints  about 
consultative  examination  providers  to 
the  State  licensing  authority,  unless  the 
complaint  has  something  to  do  with  the 
consultative  examination  provider's 
competency  to  practice.  We  will  refer 
any  question  of  competency  of  the 
physician  to  the  State  licensing 
authority.  Where  SSA  finds  inadequate 
reports  from  a  consultative  examination 
provider,  it  would  be  administratively 
impractical  in  terms  of  cost  to  routinely 
review  all  prior  cases  where  that 
provider  was  used  or  to  notify  the 
claimant  We  would  not  preclude  such 
review,  however.  Any  case  in  which 
there  is  a  question  of  fi-aud  will  be  re- 
reviewed.  When  a  provider  is  no  longer 
used  because  of  fraud,  it  wquld  be 
administratively  impractical  to  routinely 
review  all  prior  cases  when  that 
provider  was  used. 

Sections  404.1519/416.919t 
Consultative  Examination  Oversight 

Comment:  One  commenter  thought  the 
original  intent  of  these  regulations  was 
to  monitor  the  larger  State  agencies  and 
wanted  to  know  if  this  was  still  the 
situation  or  would  all  State  agencies  be 
open  to  consultative  examination 
monitoring  by  an  independent  medical 
source.  This  commenter  also  questioned 
the  cost  effectiveness  of  hiring  an 
independent  third-party  medical 
specialist  Another  commenter  wanted 
to  know  who  the  independent  medical 
specialists  under  contract  with  SSA 
were  and  if  the  State  agency  is  required 
to  participate  in  their  recruitment.  This 
commenter  was  also  concerned  about 
related  budget  considerations.  Finally, 
one  commenter  recommended  that  such 
reviews  not  be  mandatory. 

Response:  Complete  and  reliable 
medical  evidence  is  a  key  element  in 
making  accurate  disability  decisions. 
We  spend  considerable  sums  annually 


to  obtain  consultative  examinations. 
Because  of  these  expenditures  and  the 
need  to  obtain  accurate  and  complete 
reports,  it  is  imperative  that  the 
consultative  examinations  and  the 
accompanying  reports  be  of  the  highest 
quality.  Therefore,  it  is  our  intent  that  all 
State  agencies  be  open  to  monitoring, 
including  reviews  by  independent 
medical  specialists  under  contract  with 
SSA,  as  the  need  arises.  We  beUeve 
these  contractors  will  demonstrate  their 
value  and  cost  effectiveness  in 
providing  us  an  objective  and  credible 
evaluation  of  a  consultative 
examination  provider's  practices  and 
competence,  which  in  turn  will  help 
ensure  the  integrity  and  public 
confidence  in  SSA's  disability  programs. 

The  identities  of  the  contractors  will 
be  determined  through  appropriate 
procedures  on  an  "as  needed"  basis. 
The  contractors  could  come  from 
various  sources  such  as  insurance 
companies,  the  American  Medical 
Association,  and  the  American 
Psychiatric  Association.  State  agency 
staff  may  be  asked  for  their  advice  in 
the  selection  of  contractors  and  in 
related  budget  considerations. 

We  agree  with  the  commenter  who 
indicated  that  independent  reviews 
should  not  be  made  mandatory  and  we 
have  reflected  this  change  in 
SS  404.1519t(a)  and  418.919t(a). 

Comment:  One  commenter  thought 
that  comprehensive  reviews  of  the 
State's  consultative  examination 
management  and  onsite  visits  of 
consultative  examination  providers 
should  be  done  only  at  the  invitation  of 
State  agency  staff. 

Response:  SSA  has  the  ultimate 
responsibility  for  oversight  of  the 
consultative  examination  process.  Also, 
as  stated  earlier.  Congress  and  the 
General  Accounting  Office  have  called 
for  more  comprehensive,  specific,  and 
uniform  consultative  examination 
oversight.  In  order  to  carry  out  its 
oversight  responsibilities,  SSA  cannot 
limit  itself  to  oversight  activities  solely 
at  the  invitation  of  the  State  agencies. 
SSA  will  undertake  comprehensive 
reviews  of  State  agencies  periodically 
and  reserves  the  right  to  conduct 
reviews  at  such  times  as  necessary  to 
assure  compliance  with  pertinent 
Federal  statutes  and  regulations. 

Comment:  One  commenter  questioned 
the  significance  of  including  a  regional 
physician  in  the  State  agency  review 
process  since  the  commenter  felt  that 
the  regional  physician  could  only 
comment  on  the  report  format, 
deficiencies,  or  how  the  examination 
was  conducted.  Several  commenters 
also  thought  that  the  travel  and 


contracting  costs  for  the  regional 
physician  would  be  considerable. 
Another  commenter  thought  that  the 
requirements  for  regional  office  reviews 
of  the  State  agencies  may  adversely 
affect  the  relationship  between  State 
agency  medical  staff  and  the 
consultative  examination  source  as  well 
as  constitute  a  drain  on  an  already 
strained  regional  medical  consultant 
time  resource. 

Response:  We  agree  with  the 
commenters  on  the  issue  of  regional 
physician  participation  and  are 
therefore,  deleting  the  requirement  for 
participation  by  Ae  regional  medical 
advisor  or  a  regional  physician  delegate 
from  the  regulation. 

We  do  not  beUeve  the  State  agency 
review  requirements  we  are  imposing 
will  adversely  affect  the  relationship 
between  State  agency  medical  staff  and 
the  consultative  examination  providers. 
SSA  and  the  State  agencies  are  mindful 
of  the  need  to  preserve  and  foster  a 
cooperative  relationship  with  the 
medical  community. 

Sections  404.1519u/416.919u    Direct 
Purchase  of  Medical  Services  Across 
State  Lines 

Comment  Several  commenters  stated 
that  changing  our  longstanding  practice 
of  using  the  fee  schedule  of  a 
neighboring  State,  as  the  Notice  of 
Proposed  Rulemaking  provided,  when  it 
becomes  necessary  to  use  a  source  in 
that  State  for  a  consultative 
examination,  will  create  medical 
relations  problems  as  well  as  greater 
cost  and  delay.  According  to  the 
commenter,  these  medical  relations 
problems  could  occur,  for  example, 
when  the  consultative  examination 
source's  payment  in  the  neighboring 
State's  fee  schedule  is  higher  than  the 
requesting  State's  fee  schedule. 

One  commenter  also  indicated  that 
this  is  not  an  aspect  of  program 
administration  that  seriously  affects  our 
relationship  with  the  public  and  that 
internal  program  directives  and 
understandings  among  the  States  should 
su^ice. 

Response:  We  agree  with  the 
commenters  on  both  points  and. 
therefore,  have  decided  to  remove  this 
section  from  the  regulation.  States  will 
continue  to  follow  current  operating 
policy  in  these  situations. 

Sections  404.1520/416.920   Evaluation 
of  Disability 

Comment-  One  commenter  indicated 
that  mention  should  be  made  here  of  our 
policy  on  multiple  not  severe 
impairments  or  a  cross-reference  to  the 
section. 
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Response:  We  agree  with  the 
commenter  and  have  amended 
§§  404.1520  and  419.920  to  include  our 
paUcy  on  multiple  not  severe 
impainnents. 

Sections  404.1527/416S27    Evaluating 
Medical  Opinions  About  Your 
Impairmentfs)  or  Disability 

Comment-  One  commenter  stated  that 
proposed  §  §  404.1527  and  416.927  were 
beyond  the  scope  of  Public  Law  98-460 
and  that  we  did  not  have  the  authority 
to  publish  these  regulations.  He  argued 
that  section  9  of  Public  Law  98-460 
required  the  Secretary  to  promulgate 
regulations  addressing  the  standards  for 
consultative  examinations  and  did  not 
provide  authority  for  promulgating 
regulations  on  other  issues,  such  as 
treating  source  opinions.  The  commenter 
suggested  that  §§  404.1527  and  416.927 
be  withdrawn. 

Response:  This  section  has  not  been 
withdrawn  as  suggested  by  the 
commenter.  We  agree  that  section  9  of 
Public  Law  98-460,  which  required  the 
Secretary  to  issue  regulations 
addressiitg  standards  for  consultative 
examinations,  does  not  provide  specific 
authority  for  the  issuance  of  this 
provision.  However,  the  Secretary  has 
general  authority,  under  section  205(a) 
of  the  Act,  to  promulgate  regulations  on 
issues  consistent  with  estabUshing  the 
right  to  benefits  under  the  Act.  Further, 
section  221(k)  of  the  Act  requires  the 
Secretary  to  establish,  by  regulations, 
uniform  standards  to  be  applied  to  all 
levels  of  determination,  review,  and 
adjudication  in  determining  whether 
individuals  are  "disabled"  as  defined 
under  the  Act. 

Comment:  Several  commenters  argued 
that  our  proposed  policy  in  SI  404.1527 
(b)  and  (c)  and  418.927  (b)  and  (c)  to  give 
"conclusive"  weight  only  to  treating 
source  opinions  that  were  "fully 
supported  by  medically  acceptable 
clinical  and  laboratory  diagnostic 
techniques  and  *  *  *  not  inconsistent 
with  the  other  substantial  medical 
evidence  of  record"  was  unfair  and 
contrary  to  the  view  of  many  circuits. 
Several  commenters  pointed  out  that 
under  the  proposed  standard  such 
opinions  could  be  viewed  as 
superficous.  since  they  would  follow 
inevitably  from  the  known  facts.  Some 
commenters  thought  that  the  proposed 
standard  overlooked  the  fundamental 
principle  common  to  decisions  in  their 
respective  circuits:  That  treating  sources 
have  special  knowledge  and 
understanding  of  their  patients  by  virtue 
of  the  treatment  relationship.  This 
special  knowledge  is  not  necessarily 
evident  in  the  objective  medical  findtnga 
and  cannot  necessarily  be  verified  by 


single  examinations,  such  as 
consultations,  or  by  simply  reviewing 
medical  records.  Some  commenters 
thought  that  the  proposed  rules  would 
mislead  adjudicators  into  overiooking 
treating  source  opinions  about  their 
patients'  S3miptomatology.  Some  thought 
that  the  proposed  rules  would  permit  us 
to  disregard  most  treating  source 
opinions.  Many  of  the  commenters 
pointed  out  that  the  decisions  of  their 
respective  circuits  required  us  to  adopt 
certain  treating  source  opinions  unless 
we  could  overcome  the  opinions  with 
other  substantial  evidence. 

In  addition,  some  commenters  thought 
that  the  language  of  the  proposed  rule 
was  unclear.  They  questioned  what  we 
meant  by  the  term  "fully  supported"  and 
how  we  would  determine  whether  an 
opinion  was  fully  supported.  One 
commenter  expressed  a  belief  that  the 
view  of  the  Second  Circuit  was  based  in 
part  on  a  principle  that  adjudicators  are 
not  experts  and  are,  therefore,  not  in  a 
position  to  evaluate  whether  treating 
source  opinions  are  supported. 
Commenters  from  other  circuits 
generally  conceded  that  opinions  were 
subject  to  a  standard  of  support  and  that 
we  were  the  ultimate  finders  of  the 
facts  Commenters  from  the  Sixth  Circuit 
stated  that  the  standards  for  support  in 
their  circuit  were  "sufficient  medical 
data"  or  "consistent  with  clinical  or 
laboratory  findings."  A  commenter  from 
the  Seventh  Circuit  stated  that  the  view 
in  that  circuit  was  "fully  supported  by 
medically  acceptable  clinical  and 
laboratory  diagnostic  techniques  and 
thn-e  exists  no  factual  evidence  of  bias 
on  the  part  of  the  treating  physician."  A 
commenter  fixjm  the  Tenth  Circuit  stated 
that  the  standard  should  be  that  "a 
treating  physician's  opinion  might  be 
rejected  if  it  is  brief,  conclusory,  and 
unsupported  by  medical  evidence." 
However,  irrespective  of  the  standards 
in  their  individual  circuits,  all  of  the 
commenters  were  concerned  that  our 
proposed  rules  did  not  require 
adjudicators  to  articulate  reasons  for 
rejecting  any  treating  source  opinions. 

Response:  We  beheve  that  we  have 
tried  to  be  responsive  to  most  of  the 
comments  we  have  received  on  this 
subject,  and  that  we  have  crafted  a 
regulation  that  is  fair,  balanced,  and 
takes  into  account  the  concerns  raised 
by  the  commenters  and  by  the  courts. 

As  stated  above,  while  the  circuit 
courts  vary  somewhat  in  their 
formulation  of  a  standard  on  how 
treating  source  evidence  is  to  be 
considered,  the  majority  of  the  circuit 
courts  generally  agree  on  two  basic 
principles.  First  they  agree  that  treating 
source  evidence  tends  to  have  greater 


value  by  virtue  of  the  treating  source's 
relationship  with  the  claimant,  because 
this  relationship  allows  the  treating 
source  to  have  the  best  idea  of  how  the 
physical  or  mental  impairment  has 
affected  the  claimant  Second,  they 
agree  that  if  the  Secretary  decides  to 
reject  such  an  opinion,  he  should 
provide  the  claimant  with  good  reasons 
for  doing  so.  We  have  been  guided  by 
these  principles  in  our  development  of 
the  final  rule. 

When  we  decide  claims  for  disability 
benefits,  we  have  a  responsibility  (1)  to 
be  impartial;  (2)  to  provide  each 
claimant  with  the  fairest  possible 
assessment  of  the  evidence,  and  even  to 
assist  each  claimant  in  developing  the 
evidence  when  necessary;  and  (3)  to 
protect  the  public  interest  by  providing 
benefits  only  to  those  claimants  who  are 
truly  disabled. 

We  have  revised  our  regulations  to 
reflect  these  responsibilities  and  to 
address  the  concerns  expressed  by  the 
commenters.  Consistent  with  our 
responsibility  to  make  correct 
determinations  and  decisions,  the  final 
rules  provide  that  unsupported  opinions 
cannot  be  determinative.  However,  we 
will  never  disregard  a  treating  source's 
opinion,  and  we  will  make  an  affort  to 
obtain  evidence  from  the  source  in 
support  of  the  opinion. 

Under  the  law,  we  are  the  ultimate 
deciders  of  each  case.  We  have, 
however,  indicated  when  a  treating 
source's  opinion  will  be  controlling. 
When  it  is  not  controlling,  we  have 
provided  several  rules  which  recognize 
the  special  status  of  treating  sources, 
and  which  accord  their  opinions  greater 
weight — even  when  they  are 
unsupported  or  contradicted — than  such 
opinions  would  otherwise  be  entitled  to 
if  they  came  from  a  nontreating  source. 
Moreover,  consistent  with  the  concerns 
raised  by  the  courts  and  in  public 
comments,  we  have  required  our 
adjudicators  to  provide  good  reasons  in 
their  notices  of  determination  or 
decision  whenever  they  do  not  find  a 
treating  source's  medical  opinion  as  to 
the  nature  or  extent  of  an  impairment  to 
be  controlling. 

Comment-  Some  commenters  were 
concerned  that  the  proposed  language  of 
§§  404.1527(b)  and  (c).  and  416.927(b) 
and  (c)  permitted  us  to  discount  a 
treating  source's  apparently 
unsupported  opinion  without 
recontacting  the  source,  and  that  the 
rules  placed  highly  restrictive  conditions 
on  obtaining  additional  information 
from  treating  sources. 

Response:  To  the  contrary,  recontaot 
with  treating  sources  to  complete  the 
rase  record  and  to  resolve  any 


FedsTsd  Re^stei 

inconsistencies  in  the  evidence 
the  principal  provisions  of  this 
rules. See  i\  404.1512(d]  and  4 
of  these  final  regulations.  Far  1 
restrictive.  1he  intent  of  these  i 
require  such  contacts. 

Commerrt:  One  commenter  t 
that  the  language  of  \\  404.152 
(c).  and  416.927(b)  and  (c)  wou 
encourage  the  inefficient  and  c 
of  consultative  examinations. 

Response:  This  was  not  our 
Our  revisions  to  the  regulation 
S§  404.1519a  and  4ie.91Ba  clar 
a  consultative  examination  wi 
needed  to  complete  a  case  rec 
help  resolve  any  inconsistenci 
is  sufficient  evidence  in  the  ca 
to  decide  all  of  the  issues,  we 
obtain  a  consultative  examine 

Comment:  Several  comment 
expressed  concern  that,  becau 
proposed  definition  of  treating 
§  I  404.1502  and  416.902  seems 
exclude  sources  who  had  treai 
claimants  in  the  past  but  who 
maintained  treatment  relation 
many  aource  opinions  that  she 
deserving  of  special  weight  w( 
be  entitled  to  such  weight  und 
proposed  S§  404.1527  and  416. 

Response:  We  did  not  intern 
exclude  sources  who  had  prov 
treatment  la  the  past.  We  hav< 
therefore,  revised  our  definitic 
§§  404.1502  and  416.902  to  ind 
former  treating  sources,  and  it 
understood  that  the  provLsiom 
5S  404.1527  and  416.927  will  a] 
opinions  firom  these  sources. 

Comment  Commenters  fron 
Second.  Sixth  and  Tenth  Fede 
Judicial  Circuits  expressed  coi 
about  the  phrase  "some  extra 
given  to  the  supported  opiniot 
treating  sources  when  resolvii 
inconsistency  with  the  eviden 
record  in  proposed  I  $  404.152 
416.927(d),  stating  a  belief  thai 
standard  implied  by  the  term ' 
inconsistent  with  the  views  of 
respective  circuits.  One  comm 
stated  that  the  standard  was  ( 
the  views  of  all  relevant  circu 
commenters  stated  that  the  pi 
unclear  and  that  It  would  be  d 
apply. 

Response: The  term  "some  ( 
weight"  was  actually  taken  fr 
on  treating  source  evidence  ir 
Second  Circuit.  Schisler  v.  He 
F.2d  76,  81, '(2d  Cir..  1986).  See 
Schisler  v.  Bowen.  851  F.2d  43 
1988).  However,  we  agree  wtti 
commenters  that  the  term  "so 
weight"  may  be  imclear.  We  1 
therefore,  clarified  the  regulat 
deleting  the  phrase  and  addin 
detaillo  the  rules. 
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value  by  virtue  of  the  treating  source's 
relationship  with  the  claimant,  because 
this  relationship  allows  the  treating 
source  to  have  the  best  idea  of  how  the 
physical  or  mental  impairment  has 
affected  the  claimant  Second,  they 
agree  that  if  the  Secretary  decides  to 
reject  such  an  opinion,  he  should 
provide  the  claimant  with  good  reasons 
for  doing  so.  We  have  been  guided  by 
these  principles  in  our  development  of 
the  final  rule. 

When  we  decide  claims  for  disability 
benefits,  we  have  a  responsibility  (1)  to 
be  impartial;  (2)  to  provide  each 
claimant  with  the  fairest  possible 
assessment  of  the  evidence,  and  even  to 
assist  each  claimant  in  developing  the 
evidence  when  necessary:  and  (3)  to 
protect  the  public  interest  by  providing 
benefits  only  to  those  claimants  who  are 
truly  disabled. 

We  have  revised  our  regulations  to 
reflect  these  responsibilities  and  to 
address  the  concerns  expressed  by  the 
commenters.  Consistent  with  our 
responsibility  to  make  correct 
determinations  and  decisions,  the  Rnal 
rules  provide  that  unsupported  opinions 
cannot  be  determinative.  However,  we 
will  never  disregard  a  treating  source's 
opinion,  and  we  will  make  an  effort  to 
obtain  evidence  from  the  source  in 
support  of  the  opinion. 

Under  the  law,  we  are  die  ultimate 
deciders  of  each  case.  We  have, 
however,  indicated  when  a  treating 
source's  opinion  will  be  controlling. 
When  it  is  not  controlling,  we  have 
provided  several  rules  which  recognize 
the  special  status  of  treating  sources, 
and  which  accord  their  opinions  greater 
weight — even  when  they  are 
unsupported  or  contradicted — than  such 
opinions  would  otherwise  be  entitled  to 
if  they  came  from  a  nontreating  source. 
Moreover,  consistent  with  the  concerns 
raised  by  the  courts  and  in  public 
conunents,  we  have  required  our 
adjudicators  to  provide  good  reasons  in 
their  notices  of  determination  or 
decision  whenever  they  do  not  Hnd  a 
treating  source's  medical  opinion  as  to 
the  nature  or  extent  of  an  impairment  to 
be  controlling. 

Comment-  Some  commenters  were 
concerned  that  the  proposed  language  of 
§§  404.1527(b)  and  (c).  and  416.92r(b) 
and  (c)  permitted  us  to  discount  a 
treating  source's  apparently 
unsupported  opinion  without 
recontacting  the  source,  and  that  the 
rules  placed  highly  restrictive  conditions 
on  obtaining  additional  information 
from  treating  sources. 

Response:  To  the  contrary,  recontaot 
with  treating  sources  to  complete  the 
rase  record  and  to  resolve  any 


inconsistencies  in  the  evidence  is  one  of 
the  principal  provisions  of  this  set  of 
rules.  See  9i  404.1512(d]  and  4ie.912(d) 
of  these  final  regulations.  Far  from  being 
restrictive,  1he  intent  of  these  rules  is  to 
require  such  contacts. 

Commerrt:  One  commenter  thought 
that  the  language  of  55  404.1527fb)  and 
(c),  and  «6.927(b)  and  (c)  would 
encourage  the  inefficient  and  costly  use 
of  consultartive  examinations. 

/Response.' This  was  not  our  intent. 
Our  revisions  to  the  regulations  at 
55  404.1519a  and  4ie.919a  clarify  when 
a  consultative  examination  will  be 
needed  to  complete  a  case  record  or  to 
help  resolve  any  inconsistencies.  If  there 
is  sufficient  evidence  in  the  case  record 
to  decide  all  of  the  issues,  we  will  not 
obtain  a  consultative  examination. 

Comment  Several  commenters 
expressed  concern  that,  because  our 
proposed  definition  of  treating  source  in 
5  5  404.1502  and  416.902  seemed  to 
exclude  sources  who  had  treated 
claimants  in  the  past  but  who  no  longer 
maintained  treatment  relationships, 
many  source  opinions  that  should  be 
deserving  of  special  weight  would  not 
be  entitled  to  such  weight  under 
proposed  55  404.1527  and  416.927. 

Response:  We  did  not  intend  to 
exclude  sources  who  had  provided 
treatment  la  the  past.  We  have, 
therefore,  revised  our  definition  in 
55  404.1502  and  416.902  to  include 
former  treating  sources.  £md  it  should  be 
understood  that  the  provisions  of 
55  404.1527  and  416.927  will  apply  to 
opinions  from  these  sounds. 

Comment  Commenters  from  the 
Second,  Sixth  and  Tenth  Federal 
Judicial  Circuits  expressed  concern 
about  the  phrase  "some  extra  weight" 
given  to  the  supported  opinions  of 
treating  sources  when  resolving  an 
inconsistency  with  the  evidence  of 
record  in  proposed  6  5  404.1527(d]  and 
416.927(d).  stating  a  belief  that  the 
standard  impUed  by  the  term  was 
inconsistent  with  the  views  of  (heir 
respective  circuits.  One  commenter 
stated  that  the  standard  was  contrary  to 
the  views  of  all  relevant  circuits.  Other 
commenters  stated  that  the  phrase  was 
unclear  and  that  It  would  be  dlHicuIt  to 
apply. 

Response:  The  term  "some  extra 
weight"  was  actually  taken  from  a  case 
on  treating  source  evidence  in  the 
Second  Circuit,  Schisler  v.  Heckler,  787 
F.2d  76,  81, '(2d  Cir.,  1986).  See  also. 
Schisler  v.  Sowen.  851  F.2d  43,  {2d  Oir.. 
1988).  However,  we  agree  with  the 
commenters  that  the  term  "some  extra 
weight"  may  be  imclear.  We  have, 
therefore,  clarified  the  regulations  by 
deletmg  the  phrase  and  addingmore 
detail  to  the  rules. 


We  believe  that  Ae  revisions  make 
clear  that  our  pohcy  provides  a  very 
specific  and  detailed  process  for 
evaluating  medical  opinions,  a  process 
that  takes  into  account  and.  In  large 
measure,  was  shaped  by.  the  kinds  of 
concerns  raised  by  the  circuit  courts.  H  a 
particular  treating  source  is  an 
individual  who  is  more  famlhar  with  a 
claimant's  medical  condition,  we  will 
always  give  special  deference  to  the 
source's  opinions  about  the  nature  and 
degree  of  a  claimant's  impalrment(s).  If 
such  an  opinion  is  well-supported  by 
medically  acceptable  clinical  and 
laboratory  diagnostic  techniques  and  is 
not  inconsistent  with  other  substantial 
evidence  in  the  record,  we  will  give  it 
controlling  weight.  However,  a  treating 
source's  opinion  does  not  have  to  be 
consistent  with  other  substantial 
evidence,  and  it  does  not  necessarily 
have  to  be  supported  by  obfective 
evidence  in  order  to  receive  some 
special  deference. 

We  will  give  greater  weight  to  a  well- 
supported  medical  opinion  from  a 
treating  source  than  to  an  equally  well- 
supported  medical  opinion  from  another 
source  thai  is  inconsistent  with  the 
treating  source's  opinion.  Moreover,  In 
recognition  of  the  special  kind  of 
knowledge  and  understanding  of  a 
clahnant's  condition  that  only  a  treating 
source  can  have,  we  will  also  give 
greater  weight  to  a  treating  source's 
medical  opinion  that  is  not  well- 
supported  than  we  would  otherwise 
have  given  it  if  it  had  come  from  a 
nontreating  «otm:e.  We  will  also  never 
reject  a  treating  source's  opinion  simply 
because  it  is  not  well-supported  or 
because  it  conflicts  with  other 
substantial  evidence.  We  will  try  to 
recontact  the  source  to  obtain  additional 
evidence — which  may  consist  of  nothing 
more  than  a  more  detailed 
explanation — in  support  of  the  opinion 
or  to  resolve  the  coindflict. 

Comment  One  commenter  thought 
that  ttie  example  we  proposed  in 
55  404.1527(d)  and  416flZ7(d)  which 
describes  a  case  involving  arthritis  of 
the  shoulder  presumed  that  a  treating 
source  has  the  burden  of  justifying  his  or 
her  opinion  while  a  consultative 
examiner  need  not  give  any  such 
justification. 

Response:  We  certainly  did  not  intend 
to  give  the  impression  arrived  at  by  die 
commenter,  but  agree  that  the  example 
could  be  misinterpreted.  We  have 
therefore  deleted  the  example  and 
provided  more  detailed  rales.  In  general, 
we  will  not  give  great  weight  to  any 
opinion,  including  a  treating  source's, 
opinion,  unless  we  can  understand  the 
basis  for  the  opinioa  either  by 
reviewing  the  complete  oase  record  or 


by  obtaining  an  explanation  from  (he 
medical  source  who  offered  the  opinion. 

Comment:  A  significant  number  of  th«? 
commenters  took  issue  with  the 
statement  in  proposed  M  *)4.1827(e) 
and  416.927(e)  that  we  would  "not 
consider  as  conclusive  nor  give  extra 
weight  to  medical  opinions  which  are 
not  in  accord  with  the  statutory  or 
regulatory  standards  for  establishing 
disability."  Some  commenters  thou^ 
that  this  meant  we  would  disregard  any 
treating  source  opinions  that  were  not 
couched  in  the  exact  terminology  of  the 
law  or  regulations;  others  thou^  diat 
the  provision  meant  that  we  would 
never  give  any  extra  weight  to  such 
opinions.  In  support  of  their 
interpretation  of  the  language,  several 
commenters  pointed  to  the  second 
example  at  the  end  of  the  paragraph. 

Response:  We  agree  with  the 
commenters  that  the  proposed  language 
could  be  misinterpreted,  and  have 
therefore  deleted  the  examples  and 
replaced  the  entire  section  with  new 
56  404.1527(e)  and  416.927(e).  We  did 
not  intend  to  suggest  a  policy  that  would 
permit  adjudicators  to  ignore  or  reject 
any  opinion  evidence  on  the  grounds 
that  the  opinions  used  the  wrong 
terminology. 

Our  final  rule  affirms  that  the  ultimate 
determinabon  of  disability  is  the 
Secretary's  responsibility,  and  clarifies 
our  policy  on  how  we  consider  opinions 
about  "disability,"  "Inability  to  wenk," 
and  other  issues  reserved  to  the 
Secretary,  including  determinations 
about  meeting  or  equalling  the  Listings, 
residual  functional  capacity,  the  ability 
of  claimants  to  perform  their  past 
relevant  work,  and  the  ability  of 
claimants  to  adjust  to  other  work 
considermg  their  residual  functional 
capacity  together  with  their  age, 
education,  and  work  experience. 
However,  in  reaponae  to  the  commenta, 
we  have  also  added  language  to 
55  404.1S27(e)(2)  and  416.927(e)(2)  ts 
indicate  that  we  will  never  disregard  an 
opinion  about  an  issue  tiist  is  reserved 
to  the  Secretaj^'.  Furthermore,  as  we-wiH 
do  in  any  case  in  which  we  tiavea 
treating  source  opinion  that  is  net 
otherwiie  controlling  and  that  requiwa 
further  explanation,  we  will  attempt  %o 
recontact  the  treating  source  who  oQ»u 
an  opinion  on  any  of  these  issues  for 
additional  evidence  or  explanation 
whenever  necessary.  We  will  always 
provide  an  explanation  in  our  notice  of 
determination  or  decision  of  our  reason 
why  we  have  net  adopted  a  treating 
source's  opinion. 

Comment:  One  commenter  noted  that 
55  404.15Z7(e)  and  «16.9t7(«)  addressed 
opinions  about  meeting  "the  Uttk^  hfti 
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failed  to  acknowledge  our  own 
provisions  for  evaluating  equivalencies. 

Response:  The  commenter  was 
correct.  We  have  included  equivalency 
in  our  revision  of  §§  404.1527(e)  and 
416.927(e). 

Comment:  Two  conunenters  argued,  in 
identical  language,  that  the  proposed 
rules  in  §§  404.1527(e)  and  416.927(e) 
would  permit  us  simply  to  disregard  a 
treating  source's  opinion  about  whether 
a  claimant's  impairment(s)  meets  or 
equals  the  Listings  and  stated  that  the 
proposal  "ignores  one  of  the  most 
important  sources  of  expert  testimony" 
on  whether  a  claimant's  impairments 
are  equivalent  to  the  requirements  for 
any  listed  impairment.  A  third 
commenter  submitted  what  appeared  to 
be  a  paraphrase  of  the  comment 
submitted  by  the  other  two  commenters. 
All  three  urged  that  the  provision  be 
withdrawn. 

Response:  As  we  have  indicated  in 
previous  responses,  it  was  not  our 
intention  to  create  a  rule  that  would 
permit  adjudicators  to  "disregard"  or 
"ignore"  any  treating  source  opinions  for 
any  reason.  We  have  revised  the 
language  of  5§  404.1527(e)  and  416.927(e) 
to  make  this  clear. 

However,  we  did  intend  to  restate  in 
the  regulations  our  policy  that 
determinations  of  meeting  the  Listings 
and  equivalency  are  reserved  to  the 
Secretary.  We  agree  with  the 
commenters  that  meeting  the  Listings  is 
more  a  question  of  medical  fact  than  a 
question  of  medical  opinion.  In  most 
instances,  the  requirements  of  listed 
impairments  are  objective,  and  whether 
an  individual  manifests  these 
requirements  is  simply  a  matter  of 
documentation.  To  the  extent  that 
treating  sources  are  usually  the  best 
sources  of  this  documentation,  we  look 
to  them  for  evidence  with  which  we  can 
determine  whether  an  individual's 
impairment  meets  the  Listings,  and  such 
evidence  can  have  great  weight  in  our 
determination.  When  a  treating  source 
provides  an  opinion  based  on  evidence 
that  demonstrates  that  an  individual  has 
an  impairment  that  meets  a  listing,  we 
will  ordinarily  adopt  the  opinion  unless 
we  have  a  good  reason  to  doubt  it. 
However,  since  meeting  the  Listings  is 
an  ultimate  conclusion  about  disability, 
it  is  our  responsibility  and  we  cannot 
give  any  special  weight  to  treating 
source  or  any  other  medical  source 
opinion  about  whether  an  individual's 
impairment  meets  the  requirements  of 
the  Listings  of  Impairments. 

We  do  not  agree  with  the  comment 
which  suggests  that  the  concept  of 
equivalency  is  strictly  medical  and, 
therefore,  within  the  expertise  of 
treating  sources.  When  we  address 


equivalency  as  a  "medical 
consideration"  in  §{  404.1526  and 
416.926,  and  as  a  determination  "based 
*  *  *  on  medical  facts  alone"  in 
§§  404.1520(e)  and  416.920(e),  we  mean 
to  distinguish  Listings  determinations 
from  determinations  which  consider  the 
nonmedical  factors  of  past  work 
experience,  age,  and  education.  In  fact, 
determinations  of  equivalency  are  not 
solely  medical;  they  also  require 
familiarity  with  our  regulations,  with 
which  most  physicians  lack  expertise. 
They  involve  findings  not  only  about  the 
nature  and  severity  of  medical 
impairments,  including  associated  signs, 
symptoms  and  laboratory  findings,  but 
also  about  whether  the  findings  comport 
with  a  legal  standard  of  severity  that  is 
not  generally  understood  by  most 
physicians  who  are  not  employed  by  the 
Social  Security  Administration;  Social 
Security's  concept  of  "equivalency"  is 
not  taught  in  medical  school,  and  it  is 
not  part  of  the  normal  practice  of 
medicine. 

We  do  consider  treating  sources  to  be 
important  sources  of  expert  testimony 
on  the  nature  and  severity  of  a 
claimant's  impairments.  Moreover,  we 
will  always  carefully  consider  treating 
source  opinions  about  whether  a 
claimant's  impairment(s)  meets  or 
equals  the  requirements  of  the  Listings. 
However,  although  treating  source 
opinions  that  an  impairment(s)  meets  or 
equals  the  Listings  may  be  considered  to 
be  important  expert  testimony,  we  do 
not  consider  them  to  be  controlling. 
Such  an  opinion,  if  controlling,  would 
amount  to  a  determination  that  a 
claimant  is  under  a  disability.  Under  the 
law,  only  the  State  agency  or  the 
Secretary  can  make  that  determination. 
Moreover,  as  the  first  two  commenters 
pointed  out  in  a  separate  comment, 
"[v]ery  few  treating  physicians  are 
experts  at  the  complexities  of  the  Social 
Security  disability  standards." 

When  a  treating  source  offers  an 
opinion  that  a  claimant's  impairment  or 
impairments  are  equivalent  in  severity 
to  an  impairment  in  the  Listings,  we  will 
evaluate  all  of  the  evidence  to  determine 
if  it  supports  that  opinion.  If  the 
evidence  does  not  support  the  opinion 
and  we  cannot  ascertain  from  the  record 
the  basis  of  the  treating  source's 
opinion,  we  will  make  every  reasonable 
effort  to  recontact  the  source  for 
clarification  of  the  reasons  for  the 
opinion.  Also,  if  after  the  recontact  we 
do  not  agree  with  the  opinion,  we  will 
provide  an  explanation  of  our  reasons 
for  not  adopting  the  opinion  in  our 
notice  of  determination  or  decision,  as 
we  will  do  whenever  we  do  not  give  a 
treating  source's  opinion  controlling 
weight.  When  we  weigh  the  opinion,  we 


will  apply  all  of  the  applicable  rules  in 
SS  404.1527(d)  and  416.927(d).  which 
may  require  us  to  give  deference  to 
treating  source  opinions  on  issues  which 
relate  to  the  ultimate  conclusion  of 
whether  a  claimant's  impairment(s)  is 
equivalent  to  a  listed  impairment,  such 
as  issues  about  diagnosis,  symptoms, 
and  prognosis;  but  we  will  not  give 
special  weight  to  any  opinion  on  the 
ultimate  conclusion  regarding  whether 
the  impairment(s)  is  equivalent. 

Comment:  In  connection  with 
Example  2  in  proposed  §§  404.1527(e) 
and  416.927(e).  two  commenters 
questioned  the  propriety  of  entrusting 
the  responsibility  for  assessing  residual 
functional  capacity  to  State  agency 
physicians  and  psychologists.  Both 
suggested  that  treating  sources  should 
be  asked  to  provide  the  assessments; 
one  requested  that  we  amend  our  rules 
to  require  State  agencies  to  obtain  such 
assessments  from  treating  sources 
whenever  appropriate.  Both  commenters 
indicated  that  residual  functional 
capacity  assessments  made  by 
nonexamining  medical  sources  or  other 
personnel  are  given  little  or  no  weight 
by  the  courts.  One  of  the  commenters 
also  questioned  how  assessments  of 
residual  functional  capacity  made  by 
disability  hearing  ofiicers, 
administrative  law  judges,  and  the 
Appeals  Council,  all  of  whom  are 
nonmedical  adjudicators,  could  override 
an  opinion  about  a  claimant's  work 
capabilities  submitted  by  a  treating 
source. 

Response:  We  have  deleted  both  of 
the  examples  we  proposed  and  have 
revised  and  expanded  the  text  of  the 
rules. 

Our  regulations  contain  provisions 
describing  two  kinds  of  assessments  of 
what  a  person  can  do  despite  the 
presence  of  a  severe  impairment(s).  One 
assessment,  described  in  S9  404.1513  (b) 
and  (c)  and  416.913  (b)  and  (c),  is  the 
"statement  about  what  you  can  still  do" 
submitted  by  medical  sources,  including 
treating  sources  and  consulting 
examiners.  Medical  80iux:e8  offer  these 
statements  based  upon  their  own 
records  and  examinations  to  express 
opinions  about  claimants'  abilities  to 
perform  work-related  activities  on  a 
sustained  basis.  Although  we  will  not 
consider  reports  from  medical  sources  to 
be  incomplete  without  such  statements, 
these  final  rules  provide  that  we  will 
always  request  the  statements. 

The  second  kind  of  assessment  is  the 
residual  functional  capacity  assessment. 
"Residual  functional  capacity 
assessment"  is  a  term  of  art  in 
§  §  404.1545  and  416.945  and  404.1546 
and  416.946  intended  to  describe  the 


ultimate  finding  about  a  peraoi 
to  do  work-related  activities.  I 
determination  made  i>y  an  adi' 
based  upon  his  or  her  review  c 
entire  caae  record.  Residual  fu 
capacity  asteasmentB  are  base 
consideration  of  all  relevant  e' 
the  case  record,  including  med 
evidence  of  which  an  individu 
source  may  not  be  aware,  and 
nonmedical  evidence,  auch  ae 
observations  of  1^  wvitneeses 
claimant's  apparent  eymptonu 
claimant!s  own  statement  of  vi 
she  is  able  or  unable  to  do,  an 
other  factors  that  could  help  a 
adjudicator  determine  the  moi 
reasonable  findings  in  light  of 
evidence. 

Thus,  a  medical  souroe's  sta 
about  what  an  individual  can 
opinion  evidence  that  an  adjui 
considers  together  with  ail  of : 
evidence  when  assessing  a  cU 
residual  functional  capacity.  F 
State  agency  medical  or  psych 
consultant's  assessment  const 
findings  of  an  adjudicator  bas 
the  evidence  iniile  and  caimo 
considered  evidence  by  the  St 
agency.  It  cannot  be  weighed  . 
opinion  of  a  medical  source  in 
file  at  the  initial  and  reconsidi 
levels,  since  the  State  agency, 
psychological  consultant  is  pa 
in  the  datennination  at  those  I 

Tke  administrative  determii 
claimant's  residual  functional 
may  be  the  most  critical  findii 
contributing  to  the  final  decisi 
ask  treating  sources  to  provid 
their  opinions  about  their  pati 
functional  abilities  based  iq)o 
information  they  are  compete) 
assess,  their  own  knowledge  ( 
patients,  and  we  weigh  these 
carefully.  However,  we  woulc 
abrogating  our  responsibility  i 
law  to  decide  cases  indepeiid 
were  to  adopt  the  suggestion  I 
ask  treating  sources  to  make  I 
ultimate  determination  of  resi 
functional  capacity  for  us.  Thi 
agency  medical  or  psychologi 
consultant,  the  administrative 
or  the  Appeals  Council  is  re«{ 
assessing  residual  functional 

We  follow  a  special  prooed 
hearing  and  appeals  levels.  Si 
administrative  law  judges  cor 
issues  that  are  before  them  di 
is.  as  thot^  the  esses  were  b 
decided  for  the  first  time,  find 
by  State  agency  medioal  or 
psychological  consultants  are 
binding  on  them.  Because  Sta 
medical  or  psychological  aoni 
highly  qualified  jtbysicians  or 


JMI 


day,  August  1,  1991  /  Rules  and  Regulations 


Jtogiaier  /  Vd.  56.  No.  148  /  Thuraflay.  Auguri  1.  Ifftl  ;/  Udes  «nd  aapflatow 


nedical 

S  404.1526  and 
itermination  "based 
cts  alone"  in 
116.920(e),  we  mean 
igs  determinations 
s  which  consider  the 

of  past  work 
d  education.  In  fact, 
quivalency  are  not 
I  also  require 

regulations,  with 
ans  lack  expertise, 
gs  not  only  about  the 

of  medical 

ling  associated  signs, 
iratory  findings,  but 

the  findings  comport 
rd  of  severity  that  is 
•stood  by  most 

not  employed  by  the 
ninistration;  Social 
Df  "equivalency"  is 
al  school,  and  it  is 
lal  practice  of 

reating  sources  to  be 
)f  expert  testimony 
everity  of  a 
ents.  Moreover,  we 
ly  consider  treating 
out  whether  a 
ent(s]  meets  or 
lents  of  the  Listings, 
treating  source 
pairment(8)  meets  or 
may  be  considered  to 
t  testimony,  we  do 

0  be  controlling, 
controlling,  would 
itnation  that  a 

disability.  Under  the 
agency  or  the 
i  that  determination, 
rst  two  commenters 
)arate  comment, 
;  physicians  are 
jlexities  of  the  Social 
standards." 
source  offers  an 
nant's  impairment  or 
[uivalent  in  severity 

1  the  Listings,  we  will 
;vidence  to  determine 
pinion.  If  the 
support  the  opinion 
ertain  from  the  record 
iting  source's 

ike  every  reasonable 
the  source  for 
reasons  for  the 
;er  the  recontact  we 
he  opinion,  we  will 
ition  of  our  reasons 
3  opinion  in  our 
Ition  or  decision,  as 
er  we  do  not  give  a 
}inion  controlling 
veigh  the  opinion,  we 


will  apply  all  of  the  applicable  rules  in 
S9  404.1527(d)  and  416.927(d).  which 
may  require  us  to  give  deference  to 
treating  source  opinions  on  issues  which 
relate  to  the  ultimate  conclusion  of 
whether  a  claimant's  impairment(s)  is 
equivalent  to  a  listed  impairment,  such 
as  issues  about  diagnosis,  symptoms, 
and  prognosis;  but  we  will  not  give 
special  weight  to  any  opinion  on  the 
ultimate  conclusion  regarding  whether 
the  impairment(8)  is  equivalent. 

Comment:  In  connection  with 
Example  2  in  proposed  §§  404.1527(e) 
and  416.927(e),  two  commenters 
questioned  the  propriety  of  entrusting 
the  responsibility  for  assessing  residual 
functional  capacity  to  State  agency 
physicians  and  psychologists.  Both 
suggested  that  treating  sources  should 
be  asked  to  provide  the  assessments; 
one  requested  that  we  amend  our  rules 
to  require  State  agencies  to  obtain  such 
assessments  from  treating  sources 
whenever  appropriate.  Both  commenters 
indicated  that  residual  functional 
capacity  assessments  made  by 
nonexamining  medical  sources  or  other 
personnel  are  given  little  or  no  weight 
by  the  courts.  One  of  the  commenters 
also  questioned  how  assessments  of 
residual  functional  capacity  made  by 
disability  hearing  officers, 
administrative  law  judges,  and  the 
Appeals  Council,  all  of  whom  are 
nonmedical  adjudicators,  could  override 
an  opinion  about  a  claimant's  work 
capabilities  submitted  by  a  treating 
source. 

Response:  We  have  deleted  both  of 
the  examples  we  proposed  and  have 
revised  and  expanded  the  text  of  the 
rules. 

Our  regulations  contain  provisions 
describing  two  kinds  of  assessments  of 
what  a  person  can  do  despite  the 
presence  of  a  severe  impairment(s).  One 
assessment,  described  in  99  404.1513  (b) 
and  (c)  and  416.913  (b)  and  (c),  is  the 
"statement  about  what  you  can  still  do" 
submitted  by  medical  sources,  including 
treating  sources  and  consulting 
examiners.  Medical  sources  offer  these 
statements  based  upon  their  own 
records  and  examinations  to  express 
opinions  about  claimants'  abilities  to 
perform  work-related  activities  on  a 
sustained  basis.  Although  we  will  not 
consider  reports  from  medical  sources  to 
be  incomplete  without  such  statements, 
these  final  rules  provide  that  we  will 
always  request  the  statements. 

The  second  kind  of  assessment  is  the 
residual  functional  capacity  assessment. 
"Residual  functional  capacity 
assessment"  is  a  term  of  art  in 
9  §  404.1545  and  416.945  and  404.1546 
and  416.946  intended  to  describe  the 


ultimate  finding  about  a  pei8on'«  ability 
to  do  work-ielated  activitieB.  It  is  a 
determinatian  made  hy  an  adiudioator 
based  upon  his  or  her  review  of  the 
entire  caae  record.  Residual  functienal 
capacity  asteasmentB  are  baaed  upon 
consideiatian  of  all  relevant  evidence  in 
the  caae  record,  including  medical 
evidence  of  which  an  individual  treating 
source  may  not  be  aware,  andtelevant 
nonmedical  evidence,  auch  ae 
observations  of  lay  «vitneeaes  of  a 
claimant's  apparent  symptomatology,  a 
claimant'^  own  statement  of  what  he  or 
she  is  able  or  unable  to  do,  and  maqy 
other  factors  that  could  help  an 
adjudicator  determine  the  most 
reasonable  findings  in  light  of  all  of  the 
evidence. 

Thus,  a  medical  source's  statement 
about  what  an  individual  can  still  do  is 
opinion  evidence  that  an  adjudicator 
considers  together  with  all  of  the  other 
evidence  when  assessing  a  claimant's 
residual  functional  capacity.  However,  a 
State  agency  medical  or  psychologioal 
consultant's  assessment  constitutes  the 
findings  of  an  adjudicator  based  on  all 
the  evidence  in£le  and  cannot  be 
considered  evidence  by  the  State 
agency.  It  cannot  be  weighed  against  the 
opinion  of  a  medical  source  in  the  case 
file  at  the  initial  and  reconsideration 
levels,  since  the  State  agency  mndinal  or 
psychological  consultant  is  participating 
in  the  determination  at  those  levels. 

The  administrative  determination  of  a 
claimant's  residual  fimctional  capacity 
may  be  the  most  critical  finding 
contributing  to  the  final  decision.  We  do 
ask  treating  sources  to  provide  us  with 
their  opinions  about  their  patients' 
functional  abilities  based  iqion  the 
information  they  are  competent  to 
assess,  their  own  knowledge  of  their 
patients,  and  we  weigh  these  opinions 
carefully.  However,  we  would  be 
abrogating  our  responsibility  under  the 
law  to  decide  cases  independently  if  we 
were  to  adapt  the  suggestion  that  we 
ask  treating  sources  to  make  the 
ultimate  determination  of  residual 
functional  capacity  for  us.  The  State 
agency  medical  or  psychological 
consultant,  the  administrative  law  judge, 
or  the  Appeals  Council  is  responsible  for 
assessing  residual  functional  capacity. 

We  follow  a  special  procedure  at  the 
heating  and  appeals  levels.  Since 
administrative  law  judges  consider  the 
issues  that  are  before  them  de  novo,  that 
is,  as  Ihoi^  the  cases  were  being 
decided  for  the  first  time,  findings  made 
by  State  agency  medical  or 
psycholo^cal  consultants  are  not 
binding  on  them.  Because  Ktate  agenqy 
medical  or  pathological  aonsultants  are 
highly  qualified  jibysicians  or 


psychologists  and  ancxpettsiao  our 
program,  administrative  law  judges  may 
not  ignore  their  findings:  insiead.  we 
require  administrative  law  judges  to 
give  consideration  to  these  findings  and 
to  evaluate  them  using  the  same  rules  as 
apply  to  the  evaluation  of  qpiniooe  of 
nonexamining  medical  sources.  .Of 
course,  since  administrative  law  judges 
decide  the  issues  of  disability  de  novo, 
they  will  not  consider  any  State  agency 
findings  about  whether  an  individual  is 
or  is  not  disabled,  exoept  for  tipinions 
about  whether  the  individual  has  an 
impainnent(8)  equivalent  to  any  listed 
impairment  as  required  by  9j  404.1626 
and  416.926.  The  same  rules  apply  to  the 
Appeals  Council  when  it  issues  a 
deoision.  We  have  added  new 
99  404.1512(b)(6)  and  416.912(b)(6)  and  a 
new  paragraph  (f)  to  9  9  404.1527  and 
416.927  to  explain  -diese  longstanding 
policies. 

We  agree  with  the  commenters  that  H 
is  probably  true  that  the  courts  usually 
give  less  weight  to  the  opinions  of 
nonexamining  sources  than  to  the 
opinions  of  treating  or  other  examining 
medical  sources,  in  fact,  these  final 
regulations  take  this  into  account.  The 
regulations  provide  progressively  lass 
rigorous  tests  for  weighing  opinions  as 
the  ties  between  the  medical  source  and 
the  clahnant  become  progressivBly 
stronger.  We  generally  give  the  motX 
weight  to  the  opinions  of  treating 
sources  who  have  known  their  patients 
for  long  periods  or  who  otherwise  have 
expert  knowledge  of  their  patients  that 
caimot  be  obtained  through  single 
examinations  or  a  brief  relationship.  The 
opinions  of  physicians  or  psychologists 
who  do  not  have  a  treatment 
relationship  with  the  claimant  are 
weighed  by  stricter  standards,  based  to 
a  greater  degree  on  medical  evidence. 
qualifications,  and  explanations  for  the 
opinions  than  are  required  of  treating 
sources  or  other  examining  sources.  The 
opinions  of  nonexamining  sources  can 
be  given  weight  only  insofar  as  they  are 
supported  by  evidence  in  the  case 
record.  This  is  not  to  say  that  opinions 
from  nonexamining  sources  cannot 
outweigh  the  opinions  of  treating 
sources:  rather,  that  we  require 
adjudicators  to  have  solid,  well- 
articulated  reasons  when  they 
determine  that  the  opinions  of 
nonexamining  sources  are  entitled  to 
greater  weight  than  the  opinions  of 
treating  sources. 

Sections  4m.lS46/ni6.9t5    Your 
Residual  functional  Capacity 

No  comments  were  directed  tolhiB 
section. 


Sections  404.154d/4MMB 
Responsibility  for  Assessing  and 
Determining  Residual  Tunctiondl 
Capacity 

Comment:  Sevecal  .commenters 
suggested  amending  this  section  to  be 
consistent  with  work  simplification 
initiatives,  to  have  the  raaidual 
functional  capacity  assessment 
prepared  by  a  disability  examiner  ior 
review  and  approval  by  the  State 
agency  medical  consultant.  One 
conunenteraaid  that  evidence  from 
woiicshope  and  psychologists  Bhould.be 
recognized  and  mcluded  tn  preparing 
residual  iunctional  capacity 
assessments  instead  of  restrioting  it  to 
medical  evidence. 

Response:  The  woek  simplification 
initiative  referred  to  in  the  comment  has 
been  discontinued.  Tliere  will  be  no 
change  in  the  regulatory  languaj^ 
because  the  State  agwicy  medical 
consultant  is  the  person  responsible  for 
assessing  residual  functional  t:apaclty. 
A  residual  functional  capacity 
assessment  is  based  on  all  of  the 
medical  and  other  relevant  evidence 
incbded  in  an  individual's  case  file. 
Therefore,  if  evidence  from  a  workshop 
or  psydiologi&t  is  in  the  iadrvLduaTs 
case  file,  it  will  be  considered  along 
with  the  other  evidence  of  record. 
Observations  of  the  individual'^  wot^ 
limitations  in  addition  tothoae  usually 
made  during  formal  medical 
examinations  may  alao  beoised. 

Sections  404.1SS3/41BW3    Medioal 
Evidemse  in  Continuing  Dtaabifity 
Review  Cases 

Comment-  One  coounenter  stated  that 

this  section  should  be  revised  toiie 
consistent  with  other  related  sections  of 
the  regulations.  This  same  commenter 
stated  that  the  terminatiBn  of  benefits 
should  not  occur  if  a  lieneficiary 
unsuccessfuUy  attemptB  to  obtain 
reports  from  trealmg  sources. 

Reaponm:  Tlie  rules  for  deveiopmeiit 
of  medical  evidence  that  appfy  in 
determining  initial  disability  also  appty 
to  that  portion  of  the  contiauiai 
disabihty  review  which  involves 
consideration  of  the  individual's  current 
impairments.  We  have  revised  thie 
section  to  be  consistent  with  ii  404.1512 
and  416.9IU  of  the  regulations.  "We  anake 
special  efforts  to  ensure  against  ceasing 
benefits  solely  because  theiteneficiaiy 
is  unable  to  furnish  evidence  from  a 
source  for  reasons  twyond  the 
beneficiary^  oenta«l. 
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Regulatory  Procedures 
Executive  Order  12291 

These  rules  affect  the  disability 
programs  under  title  II  and  title  XVI  of 
the  Social  Security  Act.  In  addition,  to 
the  extent  that  Medicare  and  Medicaid 
eligibility  are  based  on  title  II  and  title 
XVI  eligibility,  these  rules  also  affect  the 
Medicare  and  Medicaid  programs. 

These  regulations  have  been  reviewed 
under  Executive  Order  12291.  While 
implementation  of  these  regulations  will 
involve  costs  to  State  Disability 
Determination  Services,  these  costs  do 
not  exceed  the  dollar  thresholds  that 
meet  any  of  the  criteria  for  a  major  rule. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  only  affect  disability 
claimants  under  title  II  and  title  XVI  of 
the  Act. 

Paperwork  Reduction  Act 

These  regulations  contain  information 
collection  requirements  in  §§  404.1512 
(b).  404.1513  (b)  and  (c),  404.1519n(c). 
404.1593  (b)  and  (c).  416.912(b).  416.913 
(b)  and  (c).  416.919n(c),  and  416.993  (b) 
and  (c). 

As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  we 
submitted  a  copy  of  the  proposed  rules 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  on  these 
information  collections  were  asked  to 
direct  them  to  the  Commissioner  of 
Social  Security  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  New  Executive  Office  Building, 
room  3208,  Washington.  DC  20503. 
Attention:  Desk  Officer  for  HHS. 

(Catalog  of  Federal  Domestic  Program  Nos. 
93.802,  Social  Security  Disability  Insurance: 
93.807.  Supplemental  Security  Income 
Program) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  Practice  and 
Procedure.  Death  benefits.  Disability 
benefits.  Old-Age,  Survivors  and 
Disability  Insurance. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged.  Blind.  Disabihty 
benefits.  Public  assistance  programs, 
Supplemental  Security  Income. 


Dated:  March  14. 1991. 
Gwendolyn  S.  King, 
Commissioner  of  Social  Security. 

Approval:  April  25, 1991. 
Louia  W.  Sullivan, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  parts  404  and  416  of  chapter 
III  of  Title  20.  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

20  CFR  part  404.  subpart  P  is  amended 
as  follows: 

Subpart  P— Determining  Disability  and 
Blindness 

1.  The  authority  citation  for  subpart  P 
continues  to  read  as  follows: 

Authority:  Sees.  202.  205  (a),  (b),  and  (d)- 
(h),  216(i),  221  (a)  and  (i).  222(c),  223,  225,  and 
1102  of  the  Social  Security  Act:  42  U.S.C.  402, 
405  (a),  (b),  and  (d)-(h),  416{i),  421  (a)  and  (i), 
422(c),  423,  425.  and  1302;  sec.  505(a)  of  Pub. 
L.  96-265,  94  Stat  473:  sees.  2(d)  (2),  5,  6,  and 
15  of  Pub.  L  98-460,  98  Stat.  1797, 1801, 1802, 
and  1808. 

2.-3.  Section  404.1502  is  revised  to 
read  as  follows: 

§  404. 1 502    General  definitions  and  terms 
for  this  subpart. 

As  used  in  the  subpart — 

Medical  sources  refers  to  treating 
sources,  sources  of  record,  and 
consultative  examiners  for  us.  See 
§  404.1513. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services. 

Source  of  record  meana  a  hospital, 
clinic  or  other  source  that  has  provided 
you  with  medical  treatment  or 
evaluation,  as  well  as  a  physician  or 
psychologist  who  has  treated  or 
evaluated  you  but  does  not  have  or  did 
not  have  an  ongoing  treatment 
relationship  with  you. 

State  agency  means  that  agency  of  a 
State  which  has  been  designated  by  the 
State  to  carry  out  the  disability  or 
blindness  determination  function. 

Treating  source  means  your  own 
physician  or  psychologist  who  has 
provided  you  with  medical  treatment  or 
evaluation  and  who  has  or  has  had  an 
ongoing  treatment  relationship  with  you. 
Generally,  we  will  consider  that  you 
have  an  ongoing  treatment  relationship 
with  a  physician  or  psychologist  when 
the  medical  evidence  establishes  that 
you  see  or  have  seen  the  physician  or 
psychologist  with  a  frequency  consistent 
with  accepted  medical  practice  for  the 
type  of  treatment  and  evaluation 
required  for  your  medical  condition(8). 


We  may  consider  a  physician  or 
psychologist  who  has  treated  you  only  a 
few  times  or  only  after  long  intervals 
(e.g.,  twice  a  year)  to  be  your  treating 
source  if  the  nature  and  frequency  of  the 
treatment  is  typical  for  your 
condition(s).  We  will  not  consider  a 
physician  or  psychologist  to  be  your 
treating  physician  if  your  relationship 
with  the  physician  or  psychologist  is  not 
based  on  your  need  for  treatment,  but 
solely  on  your  need  to  obtain  a  report  in 
support  of  your  claim  for  disability.  In 
such  a  case,  we  will  consider  the 
physician  or  psychologist  to  be  a 
consulting  physician  or  psychologist. 

We  or  us  refers  to  either  the  Social 
Security  Administration  or  the  State 
agency  making  the  disability  or 
blindness  determination. 

You  refers  to  the  person  who  has 
applied  for  benefits  or  for  a  period  of 
disability  or  is  receiving  benefits  based 
on  disability  or  blindness. 

4.  Section  404.1503a  is  added  to  read 
as  follows: 

§  404. 1 503a    Program  integrity. 

We  will  not  use  in  our  program  any 
individual  or  entity,  except  to  provide 
existing  medical  evidence,  who  is 
currently  excluded,  suspended,  or 
otherwise  barred  from  participation  in 
the  Medicare  or  Medicaid  programs,  or 
any  other  Federal  or  Federally-assisted 
program;  whose  license  to  provide 
health  care  services  is  cturently  revoked 
or  suspended  by  any  State  licensing 
authority  pursuant  to  adequate  due 
process  procedures  for  reasons  bearing 
on  professional  competence, 
professional  conduct,  or  financial 
integrity;  or  who,  until  a  final 
determination  is  made,  has  surrendered 
such  a  license  while  formal  disciplinary 
proceedings  involving  professional 
conduct  are  pending.  By  individual  or 
entity  we  mean  a  medical  or 
psychological  consultant,  consultative 
examination  provider,  or  diagnostic  test 
facility.  Also  see  §§  404.1519  and 
404.1519g(b). 

§404.1508    [Amended] 

5.  Section  404.1508  is  amended  by 
adding  the  cross-reference  "(see 

§  404.1527)"  at  the  end  of  the 
penultimate  sentence  before  the  period. 

6.  Section  404.1512  is  revised  to  read 
as  follows: 

§404.1512    Evidence  of  your  Impairment 

(a)  General.  In  general,  you  have  to 
prove  to  us  that  you  are  blind  or 
disabled.  Therefore,  you  must  bring  to 
our  attention  everything  that  shows  that 
you  are  blind  or  disabled.  This  means 
that  you  must  furnish  medical  and  other 
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evidence  that  we  can  use  to  re 
conclusions  about  your  medic£ 
impairment(s)  and,  if  material 
determination  of  whether  you  i 
or  disabled,  its  effect  on  your  f 
work  on  a  sustained  basis.  We 
consider  only  impairment(s)  y( 
have  or  about  which  we  receiv 
evidence. 

(b)  What  we  mean  by  "evidt 
Evidence  is  anything  you  or  ar 
submits  to  us  or  that  we  obtaii 
relates  to  your  claim.  This  incl 
is  not  limited  to: 

(1)  Objective  medical  evider 
is,  medical  signs  and  laboratoi 
as  defined  in  §  404.1528  (b)  am 

(2)  Other  evidence  from  mec 
sources,  such  as  medical  histo 
opinions,  and  statements  abou 
treatment  you  have  received; 

(3)  Statements  you  or  others 
about  your  impairment(s),  you 
restrictions,  your  daily  activiti 
efforts  to  work,  or  any  other  n 
statements  you  make  to  medic 
during  the  course  of  examinati 
treatment,  or  to  us  during  intei 
applications,  in  letters,  and  in 
in  our  administrative  proceedi 

(4)  Information  from  other  s 
described  in  §  404.1513(e); 

(5)  Decisions  by  any  govern 
nongovernmental  agency  aboi 
you  are  disabled  or  blind;  and 

(6)  At  the  administrative  lav 
and  Appeals  Council  levels.  c( 
findings,  other  than  the  ultima 
determination  about  whether ; 
disabled,  made  by  State  agent 
or  psychological  consultants  e 
program  physicians  or  psycho 
and  opinions  expressed  by  mc 
advisors  based  on  their  review 
evidence  in  your  case  record. 
S  404.1527(f)  (2)  and  (3). 

(c)  Your  responsibility.  You 
provide  medical  evidence  sho 
you  have  an  impairment(s)  an 
severe  it  is  during  the  time  yo 
you  are  disabled.  If  we  ask  yo 
must  also  provide  evidence  a) 

(1)  Your  age; 

(2)  Your  education  and  trail 

(3)  Your  work  experience; 

(4)  Your  daily  activities  bot 
and  after  the  date  you  say  tha 
became  disabled; 

.  (5)  Your  efforts  to  work;  ani 
(6)  Any  other  factors  showi 
your  impairment(8)  affects  yo 
to  work.  In  §S  404.1560  throug 
we  discuss  in  more  detail  the 
we  need  when  we  consider  vi 
factors. 

(d)  Our  responsibility.  Befo 
make  a  determination  that  yo 
disabled,  we  will  develop  yoi 
medical  history  for  at  least  th 
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We  may  consider  a  physician  or 
psychologist  who  has  treated  you  only  a 
few  times  or  only  after  long  intervals 
(e.g.,  twice  a  year)  to  be  your  treating 
source  if  the  nature  and  frequency  of  the 
treatment  is  typical  for  your 
condition(s).  We  will  not  consider  a 
physician  or  psychologist  to  be  your 
treating  physician  if  your  relationship 
with  the  physician  or  psychologist  is  not 
based  on  your  need  for  treatment,  but 
solely  on  your  need  to  obtain  a  report  in 
support  of  your  claim  for  disability.  In 
such  a  case,  we  will  consider  the 
physician  or  psychologist  to  be  a 
consulting  physician  or  psychologist. 

We  or  us  refers  to  either  the  Social 
Security  Administration  or  the  State 
agency  making  the  disability  or 
blindness  determination. 

You  refers  to  the  person  who  has 
applied  for  benefits  or  for  a  period  of 
disability  or  is  receiving  benefits  based 
on  disability  or  blindness. 

4.  Section  404.1503a  is  added  to  read 
as  follows: 

§404.1S03a    Program  Intsgrtty. 

We  will  not  use  in  our  program  any 
individual  or  entity,  except  to  provide 
existing  medical  evidence,  who  is 
currently  excluded,  suspended,  or 
otherwise  barred  from  participation  in 
the  Medicare  or  Medicaid  programs,  or 
any  other  Federal  or  Federally-assisted 
program;  whose  license  to  provide 
health  care  services  is  currently  revoked 
or  suspended  by  any  State  licensing 
authority  pursuant  to  adequate  due 
process  procedures  for  reasons  bearing 
on  professional  competence, 
professional  conduct,  or  Rnancial 
integrity;  or  who.  until  a  final 
determination  is  made,  has  surrendered 
such  a  license  while  formal  disciplinary 
proceedings  involving  professional 
conduct  are  pending.  By  individual  or 
entity  we  mean  a  medical  or 
psychological  consultant,  consultative 
examination  provider,  or  diagnostic  test 
facility.  Also  see  §§  404.1519  and 
404.1519g(b). 

§404.1508    [AmwNtod] 

5.  Section  404.1508  is  amended  by 
adding  the  cross-reference  "(see 

§  404.1527)"  at  the  end  of  the 
penultimate  sentence  before  the  period. 

6.  Section  404.1512  is  revised  to  read 
as  follows: 

§404.1512    EvMsnc* Of yourlmpainTMnt 

(a)  General.  In  general,  you  have  to 
prove  to  us  that  you  are  blind  or 
disabled.  Therefore,  you  must  bring  to 
our  attention  everything  that  shows  that 
you  are  blind  or  disabled.  This  means 
that  you  must  furnish  medical  and  other 


evidence  that  we  can  use  to  reach 
conclusions  about  your  medical 
impairment(s)  and,  if  material  to  the 
determination  of  whether  you  are  blind 
or  disabled,  its  effect  on  your  ability  to 
work  on  a  sustained  basis.  We  will 
consider  only  impairment(8)  you  say  you 
have  or  about  which  we  receive 
evidence. 

(b)  What  we  mean  by  "evidence. " 
Evidence  is  anything  you  or  anyone  else 
submits  to  us  or  that  we  obtain  that 
relates  to  your  claim.  This  includes,  but 
is  not  limited  to: 

(1)  Objective  medical  evidence,  that 
is.  medical  signs  and  laboratory  fmdings 
as  defined  in  S  404.1528  (b)  and  (c); 

(2)  Other  evidence  from  medical 
sources,  such  as  medical  history, 
opinions,  and  statements  about 
treatment  you  have  received; 

(3)  Statements  you  or  others  make 
about  your  impairment(s),  your 
restrictions,  your  daily  activities,  your 
efforts  to  work,  or  any  other  relevant 
statements  you  make  to  medical  sources 
during  the  course  of  examination  or 
treatment,  or  to  us  during  interviews,  on 
applications,  in  letters,  and  in  testimony 
in  our  administrative  proceedings; 

(4)  Information  from  other  sources,  as 
described  in  §  404.1513(e); 

(5)  Decisions  by  any  governmental  or 
nongovernmental  agency  about  whether 
you  are  disabled  or  blind;  and 

(6)  At  the  administrative  law  judge 
and  Appeals  Council  levels,  certain 
fmdings,  other  than  the  ultimate 
determination  about  whether  you  are 
disabled,  made  by  State  agency  medical 
or  psychological  consultants  and  other 
program  physicians  or  psychologists, 
and  opinions  expressed  by  medical 
advisors  based  on  their  review  of  the 
evidence  in  your  case  record.  See 

§  404.1527(f)  (2)  and  (3). 

(c)  Your  responsibility.  You  must 
provide  medical  evidence  showing  that 
you  have  an  impairment(s)  and  how 
severe  it  is  during  the  time  you  say  that 
you  are  disabled.  If  we  ask  you,  you 
must  also  provide  evidence  about: 

(1)  Your  age; 

(2)  Your  education  and  training; 

(3)  Your  work  experience; 

(4)  Yoiu-  daily  activities  both  before 
and  after  the  date  you  say  that  you 
became  disabled; 

(5)  Your  efforts  to  work;  and 

(6)  Any  other  factors  showing  how 
your  impairment(8)  affects  your  ability 
to  work.  In  SS  404.1560  through  404.1569, 
we  discuss  in  more  detail  the  evidence 
we  need  when  we  consider  vocational 
factors. 

(d)  Our  responsibility.  Before  we 
make  a  determination  that  you  are  not 
disabled,  we  will  develop  your  complete 
medical  history  for  at  least  the  12 


months  preceding  the  month  in  which 
you  file  your  application  unless  there  is 
a  reason  to  believe  that  development  of 
an  earlier  period  is  necessary  or  unless 
you  say  that  your  disability  began  less 
than  12  months  before  you  filed  your 
application.  We  will  make  every 
reasonable  effort  to  help  you  get 
medical  reports  from  your  own  medical 
sources  when  you  give  us  permission  to 
request  the  reports. 

(1)  "Every  reasonable  effort"  means 
that  we  will  make  an  initial  request  for 
evidence  from  your  medical  source  and, 
at  any  time  between  10  and  20  calendar 
days  after  the  initial  request,  if  the 
evidence  has  not  been  received,  we  will 
make  one  followup  request  to  obtain  the 
medical  evidence  necessary  to  make  a 
determination.  The  medical  source  will 
have  a  minimum  of  10  calendar  days 
from  the  date  of  our  followup  request  to 
reply,  unless  our  experience  with  that 
source  indicates  that  a  longer  period  is 
advisable  in  a  particular  case. 

(2)  By  "complete  medical  history,"  we 
mean  the  records  of  your  medical 
80urce(s)  covering  at  least  the  12  months 
preceding  the  month  in  which  you  file 
your  application.  If  you  say  that  your 
disability  began  less  than  12  months 
before  you  filed  your  application,  we 
will  develop  your  complete  medical 
history  beginning  with  the  month  you 
say  your  disability  began  unless  we 
have  reason  to  believe  your  disability 
began  earlier.  If  applicable,  we  will 
develop  your  complete  medical  history 
for  the  12-month  period  prior  to  (1)  the 
month  you  were  last  insured  for 
disability  insurance  benefits  (see 

S  404.130).  (2)  the  month  ending  the  7- 
year  period  you  may  have  to  establish 
your  disability  and  you  are  applying  for 
widow's  or  widower's  benefits  based  on 
disability  (see  §  404.335(c)(1)],  or  (3)  the 
month  you  attain  age  22  and  you  are 
applying  for  child's  benefits  based  on 
disability  (see  S  404.350(e)). 

(e)  Recontacting  medical  sources. 
When  the  evidence  we  receive  from 
your  treating  physician  or  psychologist 
or  other  medical  source  is  inadequate 
for  us  to  determine  whether  you  are 
disabled,  we  will  need  additional 
information  to  reach  a  determination  or 
a  decision.  To  obtain  the  information^ 
we  will  take  the  following  actions. 

(1)  We  will  first  recontact  your 
treating  physician  or  psychologist  or 
other  medical  source  to  determine 
whether  the  additional  information  we 
need  is  readily  available.  We  will  seek 
additional  evidence  or  clarification  from 
your  medical  source  when  the  report 
from  your  medical  source  contains  a 
conflict  or  ambiguity  that  must  be 
resolved,  the  report  does  not  contain  all 
the  necessary  information,  or  does  not 


appear  to  be  based  on  nediccl'v 
acceptable  clinical  and  laboratory 
diagnostic  techniques.  We  may  do  this 
by  requesting  copies  of  your  medical 
source's  records,  a  new  report,  or  a  more 
detailed  report  from  your  medical 
source,  including  your  treating  source,  or 
by  telephoning  your  medic&l  source.  In 
every  instance  where  medical  evidence 
is  obtained  over  the  telephone,  the 
telephone  report  will  be  sent  to  the 
source  for  review,  signature  and  return. 

(2)  We  may  not  seek  additional 
evidence  or  clarification  from  a  medical 
source  when  we  know  from  past 
experience  that  the  source  either  cannot 
or  will  not  provide  the  necessary 
findings. 

(f)  Need  for  consultative  examination. 
If  the  information  we  need  is  not  readily 
available  from  the  records  of  your 
medical  treatment  source,  or  we  are 
unable  to  seek  clarification  from  your 
medical  source,  we  will  ask  you  to 
attend  one  or  more  consultative 
examinations  at  our  expense.  See 
SS  404.1517  through  404.1519t  for  the 
rules  governing  the  consultative 
examination  process.  Generally,  we  will 
not  request  a  consultative  examination 
until  we  have  made  every  reasonable 
effort  to  obtain  evidence  from  your  own 
medical  sources.  However,  in  some 
instances,  such  as  when  a  source  is 
known  to  be  unable  to  provide  certain 
tests  or  procedures  or  is  known  to  be 
nonproductive  or  uncooperative,  we 
may  order  a  consultative  examination 
while  awaiting  receipt  of  medical  source 
evidence.  We  will  not  evaluate  this 
evidence  until  we  have  made  every 
reasonable  effort  to  obtain  evidence 
from  your  medical  sources. 

7.  Section  404.1513  is  amended  by 
revising  paragraph  (b)(6)  and  paragraph 
(c)  and  the  introductory  text  of 
paragraph  (b)  is  republished  to  read  as 
follows: 

§404.1513    Medical  svidsncs  of  your 

Impairment. 

*        *        *        »        * 

(b)  Medical  reports.  Medical  reports 
should  include — 
«        •        •        •        • 

(6)  A  statement  about  what  you  can 
still  do  despite  your  impairment(s) 
based  on  the  medical  source's  findings 
on  the  factors  under  paragraphs  (b)(1) 
through  (b)(5)  of  this  section  (except  in 
statutory  blindness  claims).  Although 
we  will  request  a  medical  source 
statement  about  what  you  can  still  do 
despite  your  impairment(s),  the  lack  of 
the  medical  source  statement  will  not 
make  the  report  incomplete.  See 
S  404.1527. 
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(c)  Statements  aboat  what  you  can 
still  do.  Statements  about  what  you  can 
still  do  (based  on  the  medical  source's 
findings  on  the  factors  under  paragraphs 
(b)(1)  through  (b)(5)  of  this  secUon) 
should  describe,  but  are  not  limited  to, 
the  kinds  of  physical  and  mental 
capabilities  listed  below.  See 
§§  404.1527  and  404.1545(c). 

(1)  The  medical  source's  opinion 
about  your  ability,  despite  your 
impairment{s),  to  do  work-related 
activities  such  as  sitting,  standing, 
walking,  lifting,  carrying,  handling 
objects,  hearing,  speaking,  and  traveling: 
and 

(2)  In  cases  of  mental  impairment(s), 
the  medical  source's  opinion  about  your 
ability  to  understand,  to  carry  out  and 
remember  instructions,  and  to  respond 
appropriately  to  supervision,  coworkers, 
and  work  pressures  in  a  work  setting. 
***** 

8.  Section  404.1517  is  revised  to  read 
as  follows: 

§  404.1S17    Consultative  examination  at 
our  expense. 

If  your  medical  sources  cannot  or  will 
not  give  us  sufficient  medical  evidence 
about  your  impairment  for  us  to 
determine  whether  you  are  disabled  or 
blind,  we  may  ask  you  to  have  one  or 
more  physical  or  mental  examinations 
or  tests.  We  will  pay  for  these 
examinations.  However,  we  will  not  pay 
for  any  medical  examination  arranged 
by  you  or  your  representative  without 
our  advance  approval.  If  we  arrange  for 
the  examination  or  test,  we  will  give  you 
reasonable  notice  of  the  date,  time,  and 
place  the  examination  or  test  will  be 
given,  and  the  name  of  the  person  or 
facility  who  will  do  it.  We  will  also  give 
the  examiner  any  necessary  background 
information  about  your  condition. 

9.  New  §§  404.1519  through  404.1519t 
and  the  accompanying  center  headings 
are  added  to  read  as  follows: 

Standaids  To  Be  Used  in  Determining 
When  a  Consultative  Examination  Will 
Be  Obtained  in  Connection  With 
Disability  Determinations 

§  404. 1519    The  consultative  examination. 

A  consultative  examination  is  a 
physical  or  mental  examination  or  test 
purchased  for  you  at  our  request  and 
expense  from  a  treating  physician  or 
psychologist,  another  source  of  record, 
or  an  independent  source,  including  a 
pediatrician  when  appropriate.  The 
decision  to  purchase  a  consultative 
examination  will  be  made  on  an 
individual  case  basis  in  accordance  with 
the  provisions  of  §§  404.1519a  through 
404.1519f.  Selection  of  the  source  for  the 
examination  will  be  consistent  with  the 


provisions  of  §  404.1503a  and 
§§  404.1519g  through  404.1519J.  The  rules 
and  procedures  for  requesting 
consultative  examinations  set  forth  in 
§  §  404.1519a  and  404.1519b  are 
applicable  at  the  reconsideration  and 
hearing  levels  of  review,  as  well  as  the 
initial  level  of  determination. 

§  404. 1 5 1 9a    When  we  will  purchase  a 
consultative  examination  and  how  we  will 
use  It 

(a)  (1)  General.  The  decision  to 
purdiase  a  consultative  examination  for 
you  will  be  made  after  we  have  given 
full  consideration  to  whether  the 
additional  information  needed  (e.g., 
clinical  Hndings,  laboratory  tests, 
diagnosis,  and  prognosis)  is  readily 
available  from  the  records  of  your 
medical  sources.  See  S  404.1512  for  the 
procedures  we  will  follow  to  obtain 
evidence  from  your  medical  sources. 
Before  purchasing  a  consultative 
examination,  we  will  consider  not  only 
existing  medical  reports,  but  also  the 
disability  interview  form  containing 
your  allegations  as  well  as  other 
pertinent  evidence  in  your  fUe. 

(2)  When  we  purchase  a  consultative 
examination,  we  will  use  the  report  from 
the  consultative  examination  to  try  to 
resolve  a  conflict  or  ambiguity  if  one 
exists.  We  will  also  use  a  consultative 
examination  to  secure  needed  medical 
evidence  the  file  does  not  contain  such 
as  clinical  findings,  laboratory  tests,  a 
diagnosis  or  prognosis  necessary  for 
decision. 

(b)  Situations  requiring  a  consultative 
examination.  A  consultative 
examination  may  be  purchased  when 
the  evidence  as  a  whole,  both  medical 
and  nonmedical,  is  not  sufBcient  to 
support  a  decision  on  your  claim.  Other 
situations,  including  but  not  limited  to 
the  situations  tisted  below,  will 
normally  require  a  consultative 
examination: 

(1)  The  additional  evidence  needed  is 
not  contained  in  the  records  of  your 
medical  sources; 

(2)  The  evidence  that  may  have  been 
available  from  your  treating  or  other 
medical  sources  cannot  be  obtained  for 
reasons  beyond  your  control,  such  as 
death  or  noncooperation  of  a  medical 
source; 

(3)  Highly  technical  or  specialized 
medical  evidence  that  ws  need  is  not 
available  from  your  treating  or  other 
medical  sources; 

(4)  A  conflict  inconsistency, 
ambiguity  or  insufficiency  in  the 
evidence  must  be  resolved,  and  we  are 
unable  to  do  so  by  recontacting  your 
medical  source;  or 

(5)  There  is  an  indication  of  a  change 
in  your  condition  that  is  likely  to  affect 


your  ability  to  woric,  but  the  current 
severity  of  your  impairment  is  not 
established. 

§  404.1519b    When  we  will  not  purchase  a 
consultative  sxatnination. 

We  will  not  purchase  a  consultative 
examination  in  situations  including,  but 
not  limited  to,  the  following  situations: 

(a)  In  period  of  disabihty  and 
disability  insurance  benefit  claims, 
when  you  do  not  meet  the  insured  status 
requirement  in  the  calendar  quarter  you 
allege  you  became  disabled  or  later  and 
there  is  no  possibility  of  establishing  an 
earlier  onset; 

(b)  In  claims  for  widow's  or  widower's 
benefits  based  on  disabihty,  when  your 
alleged  month  of  disabihty  is  after  the 
end  of  the  7-year  period  specified  in 

§  404.335(c)(l}  and  there  is  no  possibility 
of  establishing  an  earlier  onset  date,  or 
when  the  7-year  period  expired  in  the 
past  and  there  is  no  possibility  of 
establishing  an  onset  date  prior  to  the 
date  the  7-year  period  expired; 

(c)  In  disability  insurance  beneflt 
claims,  when  your  insured  status 
expired  in  the  past  and  there  is  no 
possibility  of  establishing  an  onset  date 
prior  to  the  date  your  insured  status 
expired; 

(d)  When  any  issues  about  your  actual 
performance  of  substantial  gainful 
activity  or  gainful  activity  have  not  been 
resolved; 

(e)  In  claims  for  diild's  benefits  based 
on  disability,  wdien  it  is  determined  that 
your  alleged  disability  did  not  begin 
before  the  month  you  attained  age  22, 
and  there  is  no  possibility  of 
establishing  an  onset  date  earlier  than 
the  month  in  which  you  attained  age  22; 

(f)  In  claims  for  child's  benefits  based 
on  disability  that  are  filed  concurrenUy 
with  the  insured  individual's  claim  and 
entitiement  cannot  be  established  for 
the  insured  individual; 

(g)  In  claims  for  child's  benefits  based 
on  disability  where  entitlement  is 
precluded  based  on  other  nondisability 
factors. 

Standards  for  the  Type  of  Referral  and 
for  Report  Content 

§404.1S19f    Type  of  purchased 
examinations. 

We  will  purchase  only  the  specific 
examinations  cmd  tests  we  need  to  make 
a  determination  in  your  claim.  For 
example,  we  will  not  authorize  a 
comprehensive  medical  examination 
when  the  only  evidence  we  need  is  a 
special  test  such  as  an  X-ray,  blood 
studies,  or  an  electrocardiogram. 
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§404.1519g    Who  we  will  selec 
a  consultative  examination. 

(a)  We  will  purchase  a  con 
examination  only  from  a  qua 
medical  source.  The  medical 
be  your  own  physician  or  psj 
or  another  source.  If  you  are 
medical  source  we  choose  m 
pediatrician.  For  a  more  com 
medical  sources,  see  S  404.1S 

(b)  By  "qualified,"  we  mea 
medical  source  must  be  currc 
licensed  in  the  State  and  hav 
training  and  experience  to  p( 
type  of  examination  or  test  v 
request;  the  medical  source  t 
barred  from  participation  in 
programs  under  the  provisioi 
§  404.1503a.  The  medical  sou 
also  have  the  equipment  reqi 
provide  an  adequate  assessc 
record  of  the  existence  and  1 
severity  of  your  alleged  imp{ 

(c)  The  physician  or  psych 
choose  may  use  support  staf 
perform  the  consultative  exa 
Any  such  support  staff  (e.g., 
technician,  nurse)  must  meet 
appropriate  licensing  or  cert; 
requirements  of  the  State.  Se 
§  404.1503a. 

§  404. 1 5 1 9h    Your  treating  ph) 
psychologist 

When  in  our  judgment  you 
physician  or  psychologist  is 
equipped,  and^villing  to  peri 
additional  examination  or  te 
fee  schedule  payment,  and  g 
furnishes  complete  and  time 
your  treating  physician  or  ps 
will  be  the  preferred  source 
purchased  examination.  Eve 
supplemental  test  is  requirec 
treating  physician  or  psycho 
ordinarily  the  preferred  sour 

§404.15191    Other  sources  foi 
examinations. 

We  will  use  a  source  othe 
treating  physician  or  psycho 
purchased  examination  or  tc 
situations  including,  but  not 
the  following  situations: 

(a)  Your  treating  physiciai 
psychologist  prefers  not  to  p 
an  examination  or  does  not 
equipment  to  provide  the  sp 
needed: 

(b)  There  are  conflicts  or 
inconsistencies  in  your  file  t 
be  resolved  by  going  back  tc 
treating  physician  or  psydio 

(c)  You  prefer  a  source  otl 
-  your  treating  physician  or  pi 

and  have  a  good  reason  for ; 
preference; 

(d)  We  know  from  prior  e: 
that  your  treating  physician 
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your  ability  to  wori(,  but  the  current 
severity  of  your  impairment  is  not 
established. 

§  404.1519b    When  we  will  not  purctUM*  ■ 
consultative  examination. 

We  will  not  purchase  a  consultative 
examination  in  situations  including,  but 
not  limited  to,  the  following  situations: 

(a)  In  period  of  disabihty  and 
disability  insurance  benefit  claims, 
when  you  do  not  meet  the  insured  status 
requirement  in  the  calendar  quarter  you 
allege  you  became  disabled  or  later  and 
there  is  no  possibility  of  estabHshing  an 
earlier  onset; 

(b)  In  claims  for  widow's  or  widower's 
benefits  based  on  disabihty,  when  your 
alleged  month  of  disability  is  after  the 
end  of  the  7-year  period  specified  in 

§  404.335(c)(1)  and  there  is  no  possibility 
of  establishing  an  earlier  onset  date,  or 
when  the  7-year  period  expired  in  the 
past  and  there  is  no  possibility  of 
establishing  an  onset  date  prior  to  the 
date  the  7-year  period  expired; 

(c)  In  disability  insurance  benefit 
claims,  when  your  insured  status 
expired  in  the  past  and  there  is  no 
possibility  of  establishing  an  onset  date 
prior  to  the  date  your  insured  status 
expired; 

(d)  When  any  issues  about  your  actual 
performance  of  substantial  gainful 
activity  or  gainful  activity  have  not  been 
resolved; 

(e)  In  claims  for  diild's  benefits  based 
on  disability,  when  it  is  determined  that 
your  alleged  disability  did  not  begin 
before  the  month  you  attained  age  22, 
and  there  is  no  possibility  of 
establishing  an  onset  date  earlier  than 
the  month  in  which  you  attained  age  22; 

(f)  In  claims  for  child's  benefits  based 
on  disabihty  that  are  filed  concurrently 
with  the  insured  individual's  claim  and 
entitlement  cannot  be  established  for 
the  insured  individual; 

(g)  In  claims  for  child's  benefits  based 
on  disability  where  entitlement  is 
precluded  based  on  other  nondisability 
factors. 

Standards  for  the  Typ«  of  Refenol  and 
for  Report  Content 

§404.1519f    Type  of  purchaaed 
examlnatlone. 

We  will  purchase  only  the  specific 
examinations  and  tests  we  need  to  make 
a  determination  in  your  claim.  For 
example,  we  will  not  authorize  a 
comprehensive  medical  examination 
when  the  only  evidence  we  need  is  a 
special  test  such  as  an  X-ray,  blood 
studies,  or  an  electrocardiogram. 


§404.1519g    Wtw  we  will  Miect  to  perform 
a  consultative  examination. 

(a)  We  will  purchase  a  consultative 
examination  only  from  a  qualified 
medical  source.  The  medical  source  may 
be  your  own  physician  or  psychologist, 
or  another  source.  If  you  are  a  child,  the 
medical  source  we  choose  may  be  a 
pediatrician.  For  a  more  complete  Ust  of 
medical  sources,  see  S  404.1513(a). 

(b)  By  "quaUfied,"  we  mean  that  the 
medical  source  must  be  currently 
licensed  in  the  State  and  have  the 
training  and  experience  to  perform  the 
type  of  examination  or  test  we  will 
request;  the  medical  source  must  not  be 
barred  from  participation  in  our 
programs  under  the  provisions  of 

S  404.1503a.  The  medical  source  must 
also  have  the  equipment  required  to 
provide  an  adequate  assessment  and 
record  of  the  existence  and  level  of 
severity  of  your  alleged  impairments. 

(c)  The  physician  or  psychologist  we 
choose  may  use  support  staff  to  help 
perform  the  consultative  examination. 
Any  such  support  staff  (e.g..  X-ray 
technician,  nurse)  must  meet 
appropriate  licensing  or  certification 
requirements  of  the  State.  See 

S  404.1503a. 

§  404. 1 5 1 9h    Your  treating  physician  or 
psychologisL 

When  in  our  judgment  your  treating 
physician  or  psychologist  is  qualified, 
equipped,  and^villing  to  perform  the 
additional  examination  or  tests  for  the 
fee  schedule  payment,  and  generally 
furnishes  complete  and  timely  reports, 
your  treating  physician  or  psychologist 
will  be  the  preferred  source  to  do  the 
purchased  examination.  Even  if  only  a 
supplemental  test  is  required,  your 
treating  physician  or  psychologist  is 
ordinarily  the  preferred  source. 

§  404. 1 5 1 91    Other  sources  for  consuKaMve 
examinations. 

We  will  use  a  source  other  than  your 
treating  physician  or  psychologist  for  a 
purchased  examination  or  test  in 
situations  including,  but  not  limited  to, 
the  following  situations: 

(a)  Your  treating  physician  or 
psychologist  prefers  not  to  perform  such 
an  examination  or  does  not  have  the 
equipment  to  provide  the  specific  data 
needed; 

(b)  There  are  conflicts  or 
inconsistencies  in  your  file  that  cannot 
be  resolved  by  going  back  to  your 
treating  physician  or  psychologist; 

(c)  You  prefer  a  source  other  than 
your  treating  physician  or  psychologist 
and  have  a  good  reason  for  your 
preference; 

(d)  We  know  from  prior  experience 
that  your  treating  physician  or 


psychologist  may  not  be  a  productive 
source,  e.g.,  he  or  she  has  consistently 
failed  to  provide  complete  or  timely 
reports. 

§  404. 1 5 1 0|    Obiectlons  to  the  designated 
physician  or  psychologist 

You  or  your  representative  may  object 
to  your  being  examined  by  a  designated 
physician  or  psychologist.  If  there  is  a 
good  reason  for  the  objection,  we  will 
schedule  the  examination  with  another 
physician  or  psychologist.  A  good 
reason  may  be  that  the  consultative 
examination  physician  or  psychologist 
had  previously  represented  an  interest 
adverse  to  you.  For  example,  the 
physician  or  psychologist  may  have 
represented  your  employer  in  a  workers' 
compensation  case  or  may  have  been 
involved  in  an  insurance  claim  or  legal 
action  adverse  to  you.  Other  things  we 
will  consider  include;  the  presence  of  a 
language  barrier,  the  physician's  or 
psychologist's  office  location  (e.g.,  2nd 
floor,  no  elevator),  travel  restrictions, 
and  whether  the  physician  or 
psychologist  had  examined  you  in 
connection  with  a  previous  disability 
determination  or  decision  that  was 
unfavorable  to  you.  If  your  objection  is 
because  a  physician  or  psychologist 
allegedly  "lacks  objectivity"  in  general, 
but  not  in  relation  to  you  personally,  we 
will  review  the  allegations.  See 
§  404.1519s.  To  avoid  a  delay  in 
processing  your  claim,  the  consultative 
examination  in  your  case  will  be 
changed  to  another  physician  or 
psychologist  while  a  review  is  being 
conducted.  We  will  handle  any 
objection  to  use  of  the  substitute 
physician  or  psychologist  in  the  same 
manner.  However,  if  we  had  previously 
conducted  such  a  review  and  found  that 
the  reports  of  the  consultative  physician 
or  psychologist  in  question  conformed  to 
our  guidehnes,  we  will  not  change  your 
examination. 

S404.1519i(    Purchase  of  medical 
examinations,  laboratory  tests,  and  ottter 
services. 

We  may  purchase  medical 
examinations,  including  psychiatric  and 
psychological  examinations.  X-rays  and 
laboratory  tests  (including  specialized 
tests  such  as  pulmonary  function 
studies,  electrocardiograms,  stress  tests, 
etc.)  from  a  hcensed  physician  or 
psychologist,  hospital  or  clinic. 

(a)  The  rate  of  payment  to  be  used  for 
purchasing  medical  or  other  services 
necessary  to  make  determinations  of 
disability  may  not  exceed  the  highest 
rate  paid  by  Federal  or  public  agencies 
in  the  State  for  the  same  or  similar  types 
of  service.  See  §  §  404.1624  and  404.1626. 


(b)  If  a  physician's  bill  or  a  request  for 
payment  for  a  physician's  services 
includes  a  charge  for  a  laboratory  test 
for  which  payment  may  be  made  under 
this  part  the  amoimt  payable  with 
respect  to  the  test  shall  be  determined 
as  follows: 

(1)  If  the  bill  or  request  for  payment 
indicates  that  the  test  was  personally 
performed  or  supervised  by  the 
physician  who  submitted  the  bill  (or  for 
whose  services  the  request  for  payment 
was  made)  or  by  another  physician  with 
whom  that  physician  shares  his  or  her 
practice,  the  payment  will  be  based  on 
the  physician's  usual  and  customary 
charge  for  the  test  or  the  rates  of 
payment  which  the  State  uses  for 
purchasing  such  services,  whichever  is 
the  lesser  amount. 

(2)  If  the  bill  or  request  for  payment 
indicates  that  the  test  was  performed  by 
an  independent  laboratory,  the  amount 
of  reimbursement  v^ll  not  exceed  the 
billed  cost  of  the  independent  laboratory 
or  the  rate  of  payment  which  the  State 
uses  for  purchasing  such  services, 
whichever  is  the  lesser  amount.  A 
nominal  payment  may  be  made  to  the 
physician  for  collecting,  handling  and 
shipping  a  specimen  to  the  laboratory  if 
the  physician  bills  for  such  a  service. 
The  total  reimbursement  may  not 
exceed  the  rate  of  payment  which  the 
State  uses  for  purchasing  such  services. 

(c)  The  State  will  assure  that  it  can 
support  the  rate  of  payment  it  uses.  The 
State  shall  also  be  responsible  for 
monitoring  and  overseeing  the  rate  of 
payment  it  uses  to  ensure  compliance 
with  paragraphs  (a)  and  (b)  of  this 
section. 

S  404.1519m    Diagnostic  tesU  or 
procedures. 

We  will  request  the  results  of  any 
diagnostic  tests  or  procedures  that  have 
been  performed  as  part  of  a  workup  by 
your  treating  physician  or  psychologist 
or  other  medical  source  and  will  use  tht 
results  to  help  us  evaluate  impairment 
severity  or  prognosis.  However,  we  will 
not  order  diagnostic  tests  or  procedures 
that  involve  significant  risk  to  you,  such 
as  myelograms,  arteriograms,  or  cardiac 
catheterizations  for  the  evaluation  of 
disability  under  the  Social  Security 
program.  Also,  a  State  agency  medical 
consultant  must  approve  the  ordering  of 
any  diagnostic  test  or  procedure  when 
there  is  a  chance  it  may  involve 
significant  risk.  The  responsibility  for 
deciding  whether  to  perform  the 
examination  res^s  'vith  the  consultative 
examining  physician  or  psychologist. 
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§404.l519n    Informing  the  examining 
physician  or  psychologist  of  examlnatton 
scheduling,  report  content,  and  signature 
requirements. 

The  physicians  or  psychologists  who 
perform  consultative  examinations  will 
have  a  good  understanding  of  our 
disability  programs  and  their 
evidentiary  requirements.  They  will  be 
made  fully  aware  of  their 
responsibilities  and  obligations 
regarding  confidentiality  as  described  in 
§  401.105(6).  We  will  fully  inform 
consulting  physicians  or  psychologists 
at  the  time  we  Hrst  contact  them,  and  at 
subsequent  appropriate  intervals,  of  the 
following  obligations: 

(a)  In  scheduling  full  consultative 
examinations,  sufficient  time  should  be 
allowed  to  permit  the  examining 
physician  or  psychologist  to  take  a  case 
history  and  perform  the  examination, 
including  any  needed  tests.  The 
following  minimum  scheduling  intervals 
(i.e.,  time  set  aside  for  the  individual, 
not  the  actual  duration  of  the 
consultative  examination)  should  be 
used. 

(1)  Comprehensive  general  medical 
examination — at  least  30  minutes; 

(2)  Comprehensive  musculoskeletal  or 
neurological  examination — at  least  20 
minutes; 

(3)  Comprehensive  psychiatric 
examination — at  least  40  minutes; 

(4)  Psychological  examination — at 
least  60  minutes  (Additional  time  may 
be  required  depending  on  types  of 
psychological  tests  administered);  and 

(5)  All  others — at  least  30  minutes,  or 
in  accordance  with  accepted  medical 
practices. 

We  recognize  that  actual  practice  will 
dictate  that  some  examinations  may 
require  longer  scheduling  intervals 
depending  on  the  circumstances  in  a 
particular  situation.  We  also  recognize 
that  these  minimum  intervals  may  have 
to  be  adjusted  to  allow  for  those 
claimants  who  do  not  attend  their 
scheduled  examination.  The  purpose  of 
these  minimum  scheduling  timeframes  is 
to  ensure  that  sjch  examinations  are 
complete  and  that  sufficient  time  is 
made  available  to  obtain  the 
information  needed  to  make  an  accurate 
determination  in  your  case.  State 
agencies  will  monitor  the  scheduling  of 
examinations  (through  their  normal 
consultative  examination  oversight 
activities)  to  ensure  that  any 
overscheduling  is  avoided,  as 
overscheduling  may  lead  to 
examinations  that  are  not  thorough. 

(b)  Report  content.  The  reported 
results  of  you'  medical  history, 
examination,  requested  laboratory 
findings,  discussions  and  conclusions 
must  conform  to  accepted  professional 


standards  and  practices  in  the  medical 
field  for  a  complete  and  competent 
examination.  The  facts  in  a  particular 
case  and  the  information  and  fmdings 
already  reported  in  the  medical  and 
other  evidence  of  record  will  dictate  the 
extent  of  detail  needed  in  the 
consultative  examination  report  for  that 
case.  Thus,  the  detail  and  format  for 
reporting  the  results  of  a  purchased 
examination  will  vary  depending  upon 
the  type  of  examination  or  testing 
requested.  The  reporting  of  information 
will  differ  from  one  type  of  examination 
to  another  when  the  requested 
examination  relates  to  the  performance 
of  tests  such  as  ventilatory  function 
tests,  treadmill  exercise  tests,  or 
audiological  tests.  The  medical  report 
must  be  complete  enough  to  help  us 
determine  the  nature,  severity,  and 
duration  of  the  impairment,  and  residual 
functional  capacity.  The  report  should 
reflect  your  statements  of  your 
symptoms,  not  simply  the  physician's  or 
psychologist's  statements  or 
conclusions.  The  examining  physician's 
or  psychologist's  report  of  the 
consultative  examination  should  include 
the  objective  medical  facts  as  well  as 
observations  and  opinions. 

(c)  Elements  of  a  complete 
consultative  examination.  A  complete 
consultative  examination  is  one  which 
involves  all  the  elements  of  a  standard 
examination  in  the  applicable  medical 
specialty.  When  the  report  of  a  complete 
consultative  examination  is  involved, 
the  report  should  include  the  following 
elements: 

(1)  Your  major  or  chief  complaint(8); 

(2)  A  detailed  description,  within  the 
area  of  specialty  of  the  examination,  of 
the  history  of  your  major  compiaint(s); 

(3)  A  description,  and  disposition,  of 
pertinent  "positive"  and  "negative" 
detailed  findings  based  on  the  history, 
examination  and  laboratory  tests 
related  to  the  major  complaint(8),  and 
any  other  abnormalities  or  lack  thereof 
reported  or  found  during  examination  or 
laboratory  testing; 

(4)  The  results  of  laboratory  and  other 
tests  (e.g..  X-rays)  performed  according 
to  the  requirements  stated  in  the  Listing 
of  Impairments  (see  appendix  1  of  this 
subpart  P); 

(5)  The  diagnosis  and  prognosis  for 
your  impairment(s); 

(0)  A  statement  about  what  you  can 
still  do  despite  your  impairment(s), 
unless  the  claim  is  based  on  statutory 
blindness.  This  statement  should 
describe  the  opinion  of  the  consultative 
physician  or  psychologist  about  your 
ability,  despite  your  impainnent(s),  to  do 
work-related  activities  such  as  sitting, 
standing,  walking,  lifting,  carrying, 
handling  objects,  hearing,  speaking,  and 


traveling:  and.  in  cases  of  mental 
impairment(8),  the  opinion  of  the 
consultative  physician  or  psychologist 
about  your  ability  to  understand,  to 
carry  out  and  remember  instructions, 
and  to  respond  appropriately  to 
supervision,  coworkers  and  work 
pressures  in  a  work  setting;  and 

(7)  In  addition,  the  consultative 
physician  or  psychologist  will  consider, 
and  provide  some  explanation  or 
comment  on,  your  major  complaint(s) 
and  any  other  abnormalities  found 
during  the  history  and  examination  or 
reported  from  the  laboratory  tests.  The 
history,  examination,  evaluation  of 
laboratory  test  results,  and  the 
conclusions  will  represent  the 
information  provided  by  the  physician 
or  psychologist  who  signs  the  report 

(d)  When  a  complete  consultative 
examination  is  not  required.  When  the 
evidence  we  need  does  not  require  a 
complete  consultative  examination  (for 
example,  we  need  only  a  specific 
laboratory  test  result  to  complete  the 
record),  we  may  not  require  a  report 
containing  all  of  the  elements  in 
paragraph  (c). 

(e)  Signature  requirements.  All 
consultative  examination  reports  will  be 
personally  reviewed  and  signed  by  the 
physician  or  psychologist  who  actually 
performed  the  examination.  This  attests 
to  the  fact  that  the  physician  or 
psychologist  doing  the  examination  or 
testing  is  solely  responsible  for  the 
report  contents  and  for  the  conclusions, 
explanations  or  conunents  provided 
with  respect  to  the  history,  examination 
and  evaluation  of  laboratory  test  results. 
The  signature  of  the  examining 
physician  or  psychologist  on  a  report 
aimotated  "not  proofed"  or  "dictated 
but  not  read"  is  not  acceptable.  A 
rubber  stamp  signature  of  a  physician  or 
psychologist  or  the  physician's  or 
psychologist's  signature  entered  by  any 
other  person  is  not  acceptable. 

S 404. 15190    Whena proparty signed 
consultative  examination  report  tus  ruit 
been  received. 

If  a  consultative  examination  report  is 
received  unsigned  or  improperly  signed 
we  will  take  the  following  action. 

(a)  When  we  will  make 
determinations  and  decisions  without  a 
properly  signed  report  We  will  make  a 
determination  or  decision  in  the 
circumstances  specified  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  without 
waiting  for  a  properly  signed 
consultative  examination  report  After 
we  have  made  the  determination  or 
decision,  we  will  obtain  a  properly 
signed  report  and  include  t  in  the  Tile 
unless  the  i^ysician  or  psychologist 
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who  performed  the  original  cor 
examination  has  died. 

(1)  Continuous  period  of  disa 
allowance  with  an  onset  date  e 
or  earlier  than  alleged;  or 

(2)  Continuance  of  disability, 
(b)  When  we  will  not  make 

determinations  and  decisions » 
properly  signed  report  We  wil: 
an  unsigned  or  improperly  sign 
consultative  examination  repoi 
the  determinations  or  decision! 
specified  in  paragraphs  (b)(1),  ( 
(b)(3),  and  (b)(4)  of  this  section 
we  need  a  properly  signed  com 
examination  report  to  make  th< 
determinations  or  decisions,  w 
obtain  such  a  report  If  the  sign 
the  physician  or  psychologist  w 
performed  the  original  examint 
cannot  be  obtained  because  thi 
physician  or  psychologist  is  ou 
country  for  an  extended  period 
on  an  extended  vacation,  serio 
deceased,  or  for  any  other  reas 
consultative  examination  will  1 
rescheduled  writh  another  phys 
psychologist 

(1)  Denial;  or 

(2)  Cessadon;  or 

(3)  Allowance  of  a  period  of 
which  has  ended;  or 

(4)  Allowance  with  an  onset 
than  alleged. 

§404.1519p  Reviewing  reports  ( 
consultative  examinations. 

(a)  We  will  review  the  reporl 
consultative  examination  to  de 
whether  the  specific  informatic 
requested  has  been  furnished.  ^ 
consider  the  following  factors  i 
reviewing  the  report 

(1)  Whether  the  report  provi( 
evidence  which  serves  as  an  a( 
basis  for  decisioiunaking  in  ter 
impairment  it  assesses; 

(2)  Whether  the  report  is  inte 
consistent:  Whether  all  the  disi 
impairments  and  complaints  dt 
in  the  history  are  adequately  ai 
and  reported  in  the  chnical  fine 
Whether  the  conclusions  corre! 
findings  from  your  medical  hist 
clinical  examination  and  labor 
tests  and  explain  all  abnormali 

(3)  Whether  the  report  is  con 
with  the  other  information  aval 
us  within  the  specialty  of  the 
examination  requested:  Wheth 
report  fails  to  mention  an  impo 
relevant  complaint  within  that 
that  is  noted  in  other  evidence 
(e.g.,  your  blindness  in  one  eye 
amputations,  pain,  alcoholism, 
depression); 

(4)  Whether  this  is  an  adeqw 
of  examination  as  compared  to 
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traveling:  and.  in  cases  of  mental 
impairment(8),  the  opinion  of  the 
consultative  physician  or  psychologist 
about  your  abiUty  to  understand,  to 
carry  out  and  remember  instructions, 
and  to  respond  appropriately  to 
supervision,  coworkers  and  worit 
pressures  in  a  work  setting;  and 

(7)  In  addition,  the  consultative 
physician  or  psychologist  will  consider, 
and  provide  some  explanation  or 
comment  on,  your  major  complaint(s) 
and  any  other  abnormalities  found 
during  the  history  and  examination  or 
reported  from  the  laboratory  tests.  The 
history,  examination,  evaluation  of 
laboratory  test  results,  and  the 
conclusions  will  represent  the 
information  provided  by  the  physician 
or  psychologist  who  signs  the  report. 

(d)  When  a  complete  consultative 
examination  is  not  required.  When  the 
evidence  we  need  does  not  require  a 
complete  consultative  examination  (for 
example,  we  need  only  a  specific 
laboratory  test  result  to  complete  the 
record),  we  may  not  require  a  report 
containing  all  of  the  elements  in 
paragraph  (c). 

(e)  Signature  requirements.  All 
consultative  examination  reports  will  be 
personally  reviewed  and  signed  by  the 
physician  or  psychologist  who  actually 
performed  the  examination.  This  attests 
to  the  fact  that  the  physician  or 
psychologist  doing  the  examination  or 
testing  is  solely  responsible  for  die 
report  contents  and  for  the  conclusions, 
explanations  or  comments  provided 
with  respect  to  the  history,  examination 
and  evaluation  of  laboratory  test  results. 
The  signature  of  the  examining 
physician  or  psychologist  on  a  report 
armotated  "not  proofed"  or  "dictated 
but  not  read"  is  not  acceptable.  A 
rubber  stamp  signature  of  a  physician  or 
psychologist  or  the  physician's  or 
psychologist's  signature  entered  by  any 
other  person  is  not  acceptable. 

§  404. 1 5 1 9o    When  a  property  sigrted 
consultative  examination  report  has  not 
been  received. 

If  a  consultative  examination  report  is 
received  unsigned  or  improperly  signed 
we  will  take  the  following  action. 

(a)  When  we  will  make 
determinations  and  decisions  without  a 
properly  signed  report.  We  will  make  a 
determination  or  decision  in  the 
circumstances  specified  in  paragraphs 
(a](l]  and  (aK2)  of  this  section  without 
waiting  for  a  properly  signed 
considtative  examination  report  After 
we  have  made  the  determination  or 
decision,  we  will  obtain  a  properly 
signed  report  and  include  t  in  the  file 
unless  the  i^ysician  or  psychologist 


who  performed  the  original  consultative 
examination  has  died. 

(1)  Continuous  period  of  disability 
allowance  with  an  onset  date  as  alleged 
or  earUer  than  alleged;  or 

(2)  Continuance  of  disabiUty. 
(b)  When  we  will  not  make 

determinations  and  decisions  without  a 
properly  signed  report  We  will  not  use 
an  unsigned  or  improperly  signed 
consultative  examination  report  to  make 
the  determinations  or  decisions 
specified  in  paragraphs  (b)(1),  (b)(2). 
(b)(3),  and  (b)(4)  of  this  section.  When 
we  need  a  properly  signed  consultative 
examination  report  to  make  these 
determinations  or  decisions,  we  must 
obtain  such  a  report  If  the  signature  of 
the  physician  or  psychologist  who 
performed  the  original  examination 
cannot  be  obtained  because  the 
physician  or  psychologist  is  out  of  the 
country  for  an  extended  period  of  time, 
on  an  extended  vacation,  seriously  ill, 
deceased,  or  for  any  other  reason,  the 
consultative  examination  will  be 
rescheduled  wath  another  physician  or 
psychologist 

(1)  Denial;  or 

(2)  Cessadon:  or 

(3)  Allowance  of  a  period  of  disability 
which  has  ended:  or 

(4)  Allowance  with  an  onset  date  later 
than  alleged. 

§404.1519p    Reviewing  reports  of 
consultative  examinations. 

(a)  We  will  review  the  report  of  the 
consultative  examination  to  determine 
whether  the  specific  information 
requested  has  been  furnished.  We  will 
consider  the  following  factors  in 
reviewing  the  report 

(1)  Whether  the  report  provides 
evidence  which  serves  as  an  adequate 
basis  for  decisionmaking  in  terms  of  the 
impairment  it  assesses; 

(2)  Whether  the  report  is  internally 
consistent  Whether  all  the  diseases, 
impairments  and  complaints  described 
in  the  history  are  adequately  assessed 
and  reported  in  the  cUnical  findings: 
Whether  the  conclusions  correlate  the 
fmdings  from  your  medical  history, 
clinical  examination  and  laboratory 
tests  and  explain  all  abnormalities; 

(3)  Whether  the  report  is  consistent 
with  the  other  information  available  to 
us  within  the  specialty  of  the 
examination  requested;  Whether  the 
report  fails  to  mention  an  important  or 
relevant  complaint  within  that  specialty 
that  is  noted  in  other  evidence  in  the  file 
(e.g.,  your  blindness  in  one  eye, 
amputations,  pain.  alcohoUsm. 
depression); 

(4)  Whether  this  is  an  adequate  report 
of  examination  as  compared  to 


standards  set  out  in  the  course  of  a 
medical  education;  and 

(5)  Whether  the  report  is  properly 
signed. 

(b)  If  the  report  is  inadequate  or 
incomplete,  we  will  contact  the 
examining  consultative  physician  or 
psychologist  give  an  explanation  of  our 
evidentiary  needs,  and  ask  that  the 
physician  or  psychologist  furnish  the 
missing  information  or  prepare  a  revised 
report. 

(c)  With  your  permission,  or  where  the 
examination  discloses  new  diagnostic 
information  or  test  results  that  reveal 
potentially  life-threatening  situations, 
we  will  refer  the  consultative 
examination  report  to  your  treating 
physician  or  psychologist.  When  we 
refer  the  consultative  examination 
report  to  yotir  treating  physician  or 
psychologist  without  your  permission, 
we  will  notify  you  that  we  have  done  so. 

(d)  We  will  perform  ongoing  special 
management  studies  on  the  quality  of 
consultative  examinations  purchased 
from  major  medical  sources  and  the 
appropriateness  of  the  examinations 
authorized. 

(e)  We  will  take  steps  to  ensure  that 
consultative  examinations  are 
scheduled  only  with  medical  sources 
who  have  access  to  the  equipment 
required  to  provide  an  adequate 
assessment  and  record  of  the  existence 
and  level  of  severity  of  your  alleged 
impairments. 

S404.1519q    Confiict  of  Interest 

All  implications  of  possible  conflict  of 
interest  between  medical  or 
psychological  consultants  and  their 
medical  or  psychological  practices  will 
be  avoided.  Such  consultants  are  not 
only  those  physicians  and  psychologists 
who  work  for  us  direcUy  but  are  also 
those  who  do  review  and  adjudication 
work  in  the  State  agencies.  Physicians 
and  psychologists  who  work  for  us 
directiy  as  employees  or  under  contract 
will  not  work  concurrendy  for  a  State 
agency.  Physicians  and  psychologists 
who  do  review  work  for  us  will  not 
perform  consultative  examinations  for 
us  without  our  prior  approval.  In  such 
situations,  the  physician  or  psychologist 
will  disassociate  himself  or  herself  from 
further  involvement  in  the  case  and  will 
not  participate  in  the  evaluation, 
decision,  or  appeal  actions.  In  addition, 
neither  they,  nor  any  member  of  their 
families,  will  acquire  or  maintain,  either 
direcUy  or  indirectly,  any  financial 
interest  in  a  medical  partnership, 
corporation,  or  similar  relationship  in 
which  consultative  examinations  are 
provided.  Sometimes  physicians  and 
psychologists  who  do  review  work  for 
us  will  have  prior  knowledge  of  a  case; 


for  example,  when  the  claimant  was  a 
patient.  Where  this  is  so,  the  physician 
or  psychologist  will  not  participate  in 
the  review  or  determination  of  the  case. 
This  does  not  preclude  the  physician  or 
psychologist  from  submitting  medical 
evidence  based  on  treatment  or 
examination  of  the  claimant. 

Authorizing  and  Monitoring  the  Refeml 
Process 

S  404.1519s    Authorizing  end  monitoring 
ttie  coneuttattve  examination. 

(a)  Day-to-day  responsibility  for  the 
consultative  examination  process  rests 
with  the  State  agencies  that  make 
disability  determinations  for  us. 

(b)  The  State  agency  will  maintain  a 
good  working  relationship  with  the 
medical  community  in  order  to  recruit 
sufficient  numbers  of  physicians  and 
other  providers  of  medical  services  to 
ensure  ready  availability  of  consultative 
examination  providers. 

(c)  Consistent  with  Federal  and  State 
laws,  the  State  agency  administrator 
will  work  to  achieve  appropriate  rates 
of  payment  for  purchased  medical 
services. 

(d)  Each  State  agency  will  be 
responsible  for  comprehensive  oversi^t 
management  of  its  consultative 
examination  program,  with  special 
emphasis  on  key  providers. 

(e)  A  key  consultative  examination 
provider  is  a  provider  that  meets  at  least 
one  of  the  following  conditions: 

(1)  Any  consultative  examination 
provider  with  an  estimated  annual 
billing  to  the  Social  Security  disability 
programs  of  at  least  $100,000;  or 

(2)  Any  consultative  examination 
provider  with  a  practice  of  medicine, 
osteopathy,  or  psychology  directed 
primarily  towards  evaluation 
examinations  rather  than  the  treatment 
of  patients;  or 

(3)  Any  consultative  examination 
provider  that  does  not  meet  the  above 
criteria,  but  is  one  of  the  top  five 
consultative  examination  providers  in 
the  State  by  dollar  volume,  as  evidenced 
by  prior  year  data. 

(f)  State  agencies  have  flexibility  in 
managing  their  consultative 
examination  programs,  but  at  a 
minimum  %vili  provide: 

(1)  An  ongoing  active  recruitment 
program  for  consultative  examination 
providers; 

(2)  A  process  for  orientatioa  training, 
aiul  review  of  new  consultative 
examination  providers,  with  respect  to 
SSA's  program  requirements  involving 
consultative  examination  report  content 
and  not  with  respect  to  medical 
techniques; 
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(3)  Procedures  for  control  of 
scheduling  consultative  examinations; 

(4)  Procedures  to  ensure  that  close 
attention  is  given  to  specific  evaluation 
issues  involved  in  each  case; 

(5)  Procedures  to  ensure  that  only 
required  examinations  and  tests  are 
authorized  in  accordance  with  the 
standards  set  forth  in  this  subpart; 

(6)  Procedures  for  providing  medical 
or  supervisory  approval  for  the 
authorization  or  purchase  of 
consultative  examinations  and  for 
additional  tests  or  studies  requested  by 
consulting  physicians  and  psychologists. 
This  includes  physician  approval  for  the 
ordering  of  any  diagnostic  test  or 
procedure  where  the  question  of 
significant  risk  to  the  claimant/ 
beneficiary  might  be  raised.  See 

§  404.1519m. 

(7)  Procedures  for  the  ongoing  review 
of  consultative  examination  results  to 
ensure  compliance  with  written 
guidelines; 

(8)  Procedures  to  encourage  active 
participation  by  physicians  in  the 
consultative  examination  oversight 
program; 

(9)  Procedures  for  handling 
complaints; 

(10)  Procedures  for  evaluating 
claimant  reactions  to  key  providers;  and 

(11)  A  program  of  systematic,  onsite 
reviews  of  key  providers  that  will 
include  annual  onsite  reviews  of  such 
providers  when  claimants  are  present 
for  examinations.  This  provision  does 
not  contemplate  that  such  reviews  will 
involve  participation  in  the  actual 
examinations  but,  rather,  offer  an 
opportunity  to  talk  with  claimants  at  the 
provider's  site  before  and  after  the 
examination  and  to  review  the 
provider's  overall  operation. 

(g)  The  State  agencies  will  cooperate 
with  us  when  we  conduct  monitoring 
activities  in  connection  with  their 
oversight  management  of  their 
consultative  examination  programs. 

Procedures  To  Monitor  the  Consultative 
Examination 

§404.1519t    Consultative  examination 
oversight 

(a)  We  will  ensure  that  referrals  for 
consultative  examinations  and 
purchases  of  consultative  examinations 
are  made  in  accordance  with  our 
policies.  We  will  also  monitor  both  the 
referral  processes  and  the  product  of  the 
consultative  examinations  obtained. 
This  monitoring  may  include  reviews  by 
independent  medical  specialists  under 
direct  contract  with  SSA. 

(b)  Through  our  regional  offices,  we 
will  undertake  periodic  comprehensive 
reviews  of  each  State  agency  to 


evaluate  each  State's  management  of 
the  consultative  examination  process. 
The  review  will  involve  visits  to  key 
providers,  with  State  staff  participating, 
including  a  program  physician  when  the 
visit  will  deal  with  medical  techniques 
or  judgment,  or  factors  that  go  to  the 
core  of  medical  professionalism. 

(c)  We  will  also  perform  ongoing 
special  management  studies  of  the 
quality  of  consultative  examinations 
purchased  from  key  providers  and  other 
sources  and  the  appropriateness  of  the 
examinations  authorized. 

10.  Section  404.1520  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  404. 1 520    Evaluation  of  disability  In 


(a)  Steps  in  evaluating  disability.  We 
consider  all  evidence  in  your  case 
record  when  we  make  a  determination 
or  decision  whether  you  are  disabled. 
When  you  file  a  claim  for  a  period  of 
disability  and/or  disability  insurance 
benefits  or  for  child's  benefits  based  on 
disability,  we  use  the  following 
evaluation  process.  If  you  are  doing 
substantial  gainful  activity,  we  will 
determine  that  you  are  not  disabled.  If 
you  are  not  doing  substantial  gainful 
activity,  we  will  first  consider  the  effect 
of  your  physical  or  mental  impairment;  if 
you  have  more  than  one  impairment,  we 
will  also  consider  the  combined  effect  of 
your  impairments.  Your  impairment(s) 
must  be  severe  and  meet  the  duration 
requirement  before  we  can  find  you  to 
be  disabled.  We  follow  a  set  order  to 
determine  whether  you  are  disabled.  We 
review  any  current  work  activity,  the 
severity  of  your  impairment(8),  your 
residual  functional  capacity,  your  past 
work,  and  your  age,  education,  and 
work  experience.  If  we  can  find  that  you 
are  disabled  or  not  disabled  at  any  point 
in  the  review,  we  do  not  review  your 
claim  further.  Once  you  have  been  found 
entitled  to  disability  benefits,  we  follow 
a  somewhat  different  order  of 
evaluation  to  determine  whether  your 
entitlement  continues,  as  explained  in 
I  404.1594(f)(6). 
•         •         •         *         « 

11.  Section  404.1527  is  revised  to  read 
as  follows: 

§  404.1527    Evaluating  medical  opinions 
about  your  impalrment(s)  or  disability. 

(a)  General  (1)  You  can  only  be  found 
disabled  if  you  are  unable  to  do  any 
substantial  gainful  activity  by  reason  of 
any  medically  determinable  physical  or 
mental  impairment  which  can  be 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  less  than  12 
months.  See  I  404.1505.  Your  impairment 


must  result  from  anatomical, 
physiological,  or  psychological 
abnormalities  which  are  demonstrable 
by  medically  acceptable  clinical  and 
laboratory  diagnostic  techniques.  See 
S  404.1508. 

(2)  Evidence  that  you  submit  or  that 
we  obtain  may  contain  medical 
opinions.  Medical  opinions  are 
statements  from  physicians  and 
psychologists  or  other  acceptable 
medical  sources  that  reflect  judgments 
about  the  nature  and  severity  of  your 
impairment(s).  including  your  symptoms, 
diagnosis  and  prognosis,  what  you  can 
still  do  despite  impairment(s).  and  your 
physical  or  mental  restrictions. 

(b)  How  we  consider  medical 
opinions.  In  deciding  whether  you  are 
disabled,  we  will  always  consider  the 
medical  opinions  in  your  case  record 
together  with  the  rest  of  the  relevant 
evidence  we  receive. 

(c)  Making  disability  determinations. 
After  we  review  all  of  the  evidence 
relevant  to  your  claim,  including 
medical  opinions,  we  make  findings 
about  what  the  evidence  shows. 

(1)  If  all  of  the  evidence  we  receive, 
including  all  medical  opinion(8].  is 
consistent,  and  there  is  su^icient 
evidence  for  us  to  decide  whether  you 
are  disabled,  we  will  make  our 
determination  or  decision  based  on  that 
evidence. 

(2)  If  any  of  the  evidence  in  your  case 
record,  including  any  medical  opinion{s), 
is  inconsistent  with  other  evidence  or  is 
internally  inconsistent,  we  will  weigh  all 
of  the  evidence  and  see  whether  we  can 
decide  whether  you  are  disabled  based 
on  the  evidence  we  have. 

(3)  If  the  evidence  is  consistent  but  we 
do  not  have  sufficient  evidence  to 
decide  whether  you  are  disabled,  or  if 
after  weighing  the  evidence  we  decide 
we  cannot  reach  a  conclusion  about 
whether  you  are  disabled,  we  will  try  to 
obtain  additional  evidence  under  the 
provisions  of  §9  404.1512  and  404.1519 
through  404.1519h.  We  will  request 
additional  existing  records,  recontact 
your  treating  sources  or  any  other 
examining  sources,  ask  you  to  undergo  a 
consultative  examination  at  our 
expense,  or  ask  you  or  others  for  more 
information.  We  will  consider  any 
additional  evidence  we  receive  together 
with  the  evidence  we  already  have. 

(4)  When  there  are  inconsistencies  in 
the  evidence  that  carmot  be  resolved,  or 
when  despite  efforts  to  obtain  additional 
evidence  the  evidence  is  not  complete, 
we  will  make  a  determination  or 
decision  based  on  the  evidence  we 
have. 

(d)  How  we  weigh  medical  opinions. 
Regardless  of  its  source,  we  will 
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evaluate  every  medical  opinion 
receive.  Unless  we  give  a  treati 
source's  opinion  controlling  we 
under  paragraph  (d)(2)  of  this  si 
we  consider  all  of  the  following 
in  deciding  the  weight  we  give  i 
medical  opinion. 

(1)  Examinmg  relationship.  G 
we  give  more  weight  to  the  opii 
source  who  has  examined  you  i 
the  opinion  of  a  source  who  hai 
examined  you. 

(2)  Treatment  relationship.  G 
we  give  more  weight  to  opinion 
your  treating  sources,  since  the 
sources  are  likely  to  be  the  mec 
professionals  most  able  to  pro\ 
detailed,  longitudinal  picture  ol 
medical  impairment(8)  and  ma} 
unique  perspective  to  the  medii 
evidence  that  cannot  be  obtain 
the  objective  medical  findings  t 
from  reports  of  Individual  exan 
such  as  consultative  examine ti 
brief  hospitalizations.  If  we  fim 
treating  source's  opinion  on  the 
of  the  nature  and  severity  of  yc 
impairment(8)  is  well-supporte< 
medically  acceptable  clinical  a 
laboratory  diagnostic  techniqui 
not  inconsistent  with  the  other 
substantial  evidence  in  your  ca 
record,  we  will  give  it  controUii 
weight.  When  we  do  not  give  t) 
treating  source's  opinion  centre 
weight,  we  apply  the  factors  lit 
below,  as  well  as  the  factors  in 
paragraphs  (d)  (3)  through  (5)  o 
section  in  determining  the  weij 
the  opinion.  We  will  always  gi' 
reasons  in  our  notice  of  detenu 
decision  for  the  weight  we  give 
treating  source's  opinion. 

(i)  Length  of  the  treatment  re 
and  the  frequency  of  examinat 
Generally,  the  longer  a  treating 
has  treated  you  and  the  more  t 
have  been  seen  by  a  treating  sc 
more  weight  we  will  give  to  th( 
medical  opinion.  When  the  trei 
source  has  seen  you  a  number 
and  long  enough  to  have  obtaii 
longitudinal  pictiu^  of  your  imj 
we  will  give  the  source's  opini( 
weight  than  we  would  give  it  il 
from  a  nontreating  source. 

(ii)  Nature  and  extent  of  the 
relationship.  Generally,  the  mc 
knowledge  a  treating  source  ht 
your  impainnent(8)  the  more  w 
will  give  to  the  source's  medio 
We  Mrill  look  at  the  treatment  t 
has  provided  and  at  the  kinds 
extent  of  examinations  and  tei 
source  has  performed  or  orden 
specialists  and  independent 
laboratories.  For  example,  if  yi 
ophthalmologist  notices  that  yi 
complained  of  neck  pain  durln 
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must  result  from  anatomical, 
physiological,  or  psychological 
abnormalities  which  are  demonstrable 
by  medically  acceptable  clinical  and 
laboratory  diagnostic  techniques.  See 
§  404.1508. 

(2)  Evidence  that  you  submit  or  that 
we  obtain  may  contain  medical 
opinions.  Medical  opinions  are 
statements  from  physicians  and 
psychologists  or  other  acceptable 
medical  sources  that  reflect  judgments 
about  the  nature  and  severity  of  your 
impairment(s),  including  your  symptoms, 
diagnosis  and  prognosis,  what  you  can 
still  do  despite  impairment(8),  and  your 
physical  or  mental  restrictions. 

(b)  How  we  consider  medical 
opinions.  In  deciding  whether  you  are 
disabled,  we  will  always  consider  the 
medical  opinions  in  your  case  record 
together  with  the  rest  of  the  relevant 
evidence  we  receive. 

(c)  Making  disability  determinations. 
After  we  review  all  of  the  evidence 
relevant  to  your  claim,  including 
medical  opinions,  we  make  findings 
about  what  the  evidence  shows. 

(1)  If  all  of  the  evidence  we  receive, 
including  all  medical  opinion(8),  is 
consistent,  and  there  is  su^icient 
evidence  for  us  to  decide  whether  you 
are  disabled,  we  will  make  our 
determination  or  decision  based  on  that 
evidence. 

(2)  If  any  of  the  evidence  in  your  case 
record,  including  any  medical  opinion(s], 
is  inconsistent  with  other  evidence  or  is 
internally  inconsistent,  we  will  weigh  all 
of  the  evidence  and  see  whether  we  can 
decide  whether  you  are  disabled  based 
on  the  evidence  we  have. 

(3)  If  the  evidence  is  consistent  but  we 
do  not  have  sufficient  evidence  to 
decide  whether  you  are  disabled,  or  if 
after  weighing  the  evidence  we  decide 
we  cannot  reach  a  conclusion  about 
whether  you  are  disabled,  we  will  try  to 
obtain  additional  evidence  under  the 
provisions  of  §9  404.1512  and  404.1519 
through  404.1519h.  We  will  request 
additional  existing  records,  recontact 
your  treating  sources  or  any  other 
examining  sources,  ask  you  to  undergo  a 
consultative  examination  at  our 
expense,  or  ask  you  or  others  for  more 
information.  We  will  consider  any 
additional  evidence  we  receive  together 
with  the  evidence  we  already  have. 

(4)  When  there  are  inconsistencies  in 
the  evidence  that  carmot  be  resolved,  or 
when  despite  efforts  to  obtain  additional 
evidence  the  evidence  is  not  complete, 
we  will  make  a  determination  or 
decision  based  on  the  evidence  we 
have. 

(d)  How  we  weigh  medical  opinions. 
Regardless  of  its  source,  we  will 


evaluate  every  medical  opinion  we 
receive.  Unless  we  give  a  treating 
source's  opinion  controlling  weight 
under  paragraph  (d)(2)  of  this  section, 
we  consider  all  of  the  following  factors 
in  deciding  the  weight  we  give  to  any 
medical  opiiuon. 

(1)  Examining  relationship.  Generally, 
we  give  more  weight  to  the  opinion  of  a 
source  who  has  examined  you  than  to 
the  opinion  of  a  source  who  has  not 
examined  you. 

(2)  Treatment  relationship.  Generally, 
we  give  more  weight  to  opinions  from 
your  treating  sources,  since  these 
sources  are  likely  to  be  the  medical 
professionals  most  able  to  provide  a 
detailed,  longitudinal  picture  of  your 
medical  impairment(s)  and  may  bring  a 
unique  perspective  to  the  medical 
evidence  that  cannot  be  obtained  from 
the  objective  medical  findings  alone  or 
from  reports  of  individual  examinations, 
such  as  consultative  examinations  or 
brief  hospitalizations.  If  we  find  that  a 
treating  source's  opinion  on  the  i8sue(s) 
of  the  nattire  and  severity  of  your 
impairment(8]  is  well-supported  by 
medically  acceptable  clinical  and 
laboratory  diagnostic  techniques  and  is 
not  inconsistent  with  the  other 
substantial  evidence  in  your  case 
record,  we  will  give  it  controlling 
weight.  When  we  do  not  give  the 
treating  source's  opinion  controlling 
weight,  we  apply  the  factors  listed 
below,  as  well  as  the  factors  in 
paragraphs  (d)  (3)  through  (5)  of  this 
section  in  determining  the  weight  to  give 
the  opinion.  We  will  always  give  good 
reasons  in  our  notice  of  determination  or 
decision  for  the  weight  we  give  your 
treating  source's  opinion. 

(i)  Length  of  the  treatment  relationship 
and  the  frequency  of  examination. 
Generally,  the  longer  a  treating  source 
has  treated  you  and  the  more  times  you 
have  been  seen  by  a  treating  source,  the 
more  weight  we  will  give  to  the  source's 
medical  opinion.  When  the  treating 
source  has  seen  you  a  number  of  times 
and  long  enough  to  have  obtained  a 
longitudinal  pictiu^  of  your  impairment, 
we  will  give  the  source's  opinion  more 
weight  than  we  would  give  it  if  it  were 
from  a  nontreating  source. 

(ii)  Nature  and  extent  of  the  treatment 
relationship.  Generally,  the  more 
knowledge  a  treating  source  has  about 
your  impairment(8)  the  more  weight  we 
will  give  to  the  source's  medical  opinion. 
We  will  look  at  the  treatment  the  source 
has  provided  and  at  the  kinds  and 
extent  of  examinations  and  testing  the 
source  has  performed  or  ordered  from 
specialists  and  independent 
laboratories.  For  example,  if  your 
ophthalmologist  notices  that  you  have 
complained  of  neck  pain  during  your  eye 


examinations,  we  will  consider  his  or 
her  opinion  with  respect  to  your  neck 
pain,  but  we  will  give  it  less  weight  than 
that  of  another  physician  who  has 
treated  you  for  the  neck  pain.  When  the 
treating  source  has  reasonable 
knowledge  of  your  impairment(s),  we 
will  give  the  source's  opinion  more 
weight  than  we  would  give  it  if  it  were 
from  a  nontreating  source. 

(3)  Supportabiiity.  The  more  a  medical 
source  presents  relevant  evidence  to 
support  an  opinion,  particularly  medical 
signs  and  laboratory  findings,  the  more 
weight  we  will  give  that  opinion.  The 
better  an  explanation  a  source  provides 
for  an  opinion,  the  more  weight  we  will 
give  that  opinion.  Furthermore,  because 
nonexamining  sources  have  no 
examining  or  treating  relationship  with 
you.  the  weight  we  will  give  their 
opinions  will  depend  on  the  degree  to 
which  they  provide  supporting 
explanations  for  their  opinions.  We  will 
evaluate  the  degree  to  which  these 
opinions  consider  all  of  the  pertinent 
evidence  in  your  claim,  including 
opinions  of  treating  and  other  examining 
sources. 

(4)  Consistency.  Generally,  the  more 
consistent  an  opinion  is  with  the  record 
as  a  whole,  the  more  weight  we  will  give 
to  that  opinion. 

(5)  Specialization.  We  generally  give 
more  weight  to  the  opinion  of  a 
specialist  about  medical  issues  related 
to  his  or  her  area  of  specialty  than  to  the 
opinion  of  a  source  who  is  not  a 
specialist 

(6)  Other  factors.  When  we  consider 
how  much  weight  to  give  to  a  medical 
opinion,  we  will  also  consider  any 
factors  you  or  others  bring  to  our 
attention,  or  of  which  we  are  aware, 
which  tend  to  support  or  contradict  the 
opinion. 

(e)  Medical  source  opinions  on  issues 
reserved  to  the  Secretary. 

(1)  Opinions  that  you  are  disabled. 
We  are  responsible  for  making  the 
determination  or  decision  about  whether 
you  meet  the  statutory  definition  of 
disability.  In  so  doing,  we  review  all  of 
the  medical  findings  and  other  evidence 
that  support  a  medical  source's 
statement  that  you  are  disabled.  A 
statement  by  a  medical  source  that  you 
are  "disabled"  or  "unable  to  work"  does 
not  mean  that  we  will  determine  that 
you  are  disabled. 

(2)  Other  opinions  on  issues  reserved 
to  the  Secretary.  We  use  medical 
sources,  including  your  treating  source, 
to  provide  evidence,  including  opinions, 
on  the  nature  and  severity  of  your 
impainnent(s).  Although  we  consider 
opinions  from  treating  and  examining 
sources  on  issues  sudfi  as  whether  your 
impainnent(s)  meets  or  equals  the 


requirements  of  any  inipairment(s)  in  the 
Listing  of  Impairments  in  appendix  1  of 
this  subpart,  your  residual  functional 
capacity  (see  §S  404.1545  and  404.1546). 
or  the  application  of  vocational  factors, 
the  final  responsibility  for  deciding 
these  issues  Is  reserved  to  the  Secretary. 
We  will  not  give  any  special 
significance  to  the  source  of  the  opinion 
on  these  Issues. 

(f)  Opinions  of  nonexamining  medical 
and  psychological  consultants  and  other 
nonexamining  physicians  and 
psychologists.  We  consider  all  evidence 
from  nonexamining  physicians  and 
psychologists  to  be  opinion  evidence. 
When  we  consider  the  opinions  of 
nonexamining  sources  on  the  nature  and 
severity  of  your  impairments,  we  apply 
the  rules  set  forth  in  paragraphs  (a) 
through  (e)  of  this  section.  In  addition, 
the  following  rules  apply  to  State  agency 
medical  and  psychological  consultants, 
and  to  medical  advisors  we  consult  in 
connection  with  administrative  law 
judge  hearings  and  Appeals  Council 
review. 

(1)  At  the  initial  and  reconsideration 
steps  in  the  administrative  review 
process,  except  in  disability  hearings. 
State  agency  medical  and  psychological 
consultants  are  members  of  the  teams 
that  make  the  determinations  of 
disability  A  State  agency  medical  or 
psychological  consultant  will  consider 
the  evidence  in  your  case  record  and 
make  findings  of  fact  about  the  medical 
issues.  Including,  but  not  limited  to,  the 
existence  and  severity  of  your 
impairment(8),  the  existence  and 
severity  of  your  symptoms,  whether 
your  impairment(s)  meets  or  equals  the 
requirements  for  any  Impairment  listed 
in  Appendix  1  to  this  subpart,  and  your 
residual  functional  capacity.  These 
administi-ative  findings  of  fact  are  based 
on  the  evidence  in  your  case  record  but 
are  not  themselves  evidence  at  these 
steps. 

(2)  Administrative  law  judges  are 
responsible  iot  reviewing  the  evidence 
and  making  findings  of  fact  and 
conclusions  of  law.  Administrative  law 
judges  are  not  bound  by  any  findings 
made  by  State  agency  medical  or 
psychological  consultants.  However. 
these  findings  are  considered  at  the 
hearing  level.  See  {  404.1512(b)(6).  When 
administrative  law  judges  consider 
these  findings,  they  will  evaluate  them 
using  the  rules  set  forth  in  paragraphs 
(a)  through  (e)  of  this  section.  Also, 
administi-ative  law  judges  may  ask  for 
and  consider  the  opinions  of  medical 
advisors  on  the  nature  and  seveHty  of 
your  impalrment(s)  and  whether  your 
impairment(s)  equals  the  requirements 
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of  any  listed  impairment  in  appendix  1 
to  this  subpart. 

(3)  When  the  Appeals  Council  makes 
a  decision,  it  will  follow  the  same  rules 
for  considering  opinion  evidence  as 
administrative  law  judges  follow. 

12.  Section  404.1545  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  404.1 545    VQur  residual  functional 
capacity. 

(a)  General.  Your  impairment(s)  may 
cause  physical  and  mental  limitations 
that  affect  what  you  can  do  in  a  work 
setting.  Your  residual  functional 
capacity  is  what  you  can  still  do  despite 
your  limitations.  If  you  have  more  than 
one  impairment,  we  will  consider  all  of 
your  impairments  of  which  we  are 
aware.  We  consider  your  capacity  for 
various  functions  as  described  in 
paragraphs  (b)  physical  abilities;  (c) 
mental  impairments;  and  (d)  other 
impairments  of  this  section.  A  residual 
functional  capacity  assessment  may 
include  descriptions  (including  your 
own)  of  limitations  that  go  beyond  the 
symptoms  that  are  important  in  the 
diagnosis  and  treatment  of  your  medical 
condition.  Observations  of  your  work 
limitations,  in  addition  to  those  usually 
made  during  formal  medical 
examinations,  may  also  be  used.  These 
descriptions  and  observations,  when 
used,  must  be  considered  along  with  the 
rest  of  your  medical  record  to  enable  us 
to  decide  to  what  extent  your 
impairment(s)  keeps  you  from 
performing  particular  work  activities. 
This  assessment  of  your  remaining 
capacity  for  work  is  not  a  decision  on 
whether  you  are  disabled,  but  is  used  as 
the  basis  for  determining  the  particular 
types  of  work  you  may  be  able  to  do 
despite  your  impairment(s).  Then,  using 
the  guidelines  in  §§  404.1560  through 
404.1569,  your  vocational  background  is 
considered  along  with  your  residual 
functional  capacity  in  arriving  at  a 
disability  determination  or  decision.  In 
deciding  whether  disabihty  continues  or 
ends,  the  residual  functional  capacity 
assessment  may  also  be  used  to 
determine  whether  any  medical 
improvement  you  have  experienced  is 
related  to  your  ability  to  work  as 
discussed  in  %  404.1594. 
*        •        •        *        * 

13.  Section  404.1546  is  revised  to  read 
as  follows: 

S  404.1546    RMponstbmty  for  assMsing 
and  d«t*nnlnina  rMidual  functional 
capacity. 

The  State  agency  staff  medical  or 
psychological  consultants  or  other 
medical  or  psychological  consultants 
designated  by  the  Secretary  are 


responsible  for  ensuring  that  the  State 
agency  makes  a  decision  about  your 
residual  functional  capacity.  In  cases 
where  the  State  agency  makes  the 
disability  determination,  a  State  agency 
staff  medical  or  psychological 
consultant  must  assess  residual 
functional  capacity  where  it  is  required. 
This  assessment  is  based  on  all  of  the 
evidence  we  have,  including  any 
statements  regarding  what  you  can  still 
do  that  have  been  provided  by  treating 
or  examining  physicians,  consultative 
physicians,  or  any  other  medical  or 
psychological  consultant  designated  by 
the  Secretary.  See  S  404.1545.  For  cases 
in  the  disabihty  hearing  process,  the 
responsibility  for  deciding  your  residual 
functional  capacity  rests  with  either  the 
disability  hearing  officer  or,  if  the 
disability  hearing  officer's  reconsidered 
determination  is  changed  under 
§  404.918,  with  the  Director  of  the  Office 
of  Disability  Hearings  or  his  or  her 
delegate.  For  cases  at  the 
Administrative  Law  judge  hearing  or 
Appeals  Council  level,  the  responsibility 
for  deciding  your  residual  functional 
capacity  rests  with  the  Administrative 
Law  Judge  or  Appeals  Council. 

14.  Section  404.1593  is  revised  to  read 
as  follows: 

§  404. 1 593    Medical  avldence  In  continuing 
disability  ravlaw  casea. 

(a)  General.  If  you  are  entitled  to 
beneHts  or  if  a  period  of  disability  has 
been  established  for  you  because  you 
are  disabled,  we  will  have  your  case  file 
with  the  supporting  medical  evidence 
previously  used  to  establish  or  continue 
your  entitlement.  Generally,  therefore, 
the  medical  evidence  we  will  need  for  a 
continuing  disability  review  will  be  that 
required  to  make  a  current 
determination  or  decision  as  to  whether 
you  are  still  disabled,  as  defined  under 
the  medical  improvement  review 
standard.  See  §§  404.1579  and  404.1594. 

(b)  Obtaining  evidence  from  your 
medical  sources.  You  must  provide  us 
with  reports  from  your  physician, 
psychologist,  or  others  who  have  treated 
or  evaluated  you,  as  well  as  any  other 
evidence  that  will  help  us  determine  if 
you  are  still  disabled.  See  i  404.1512. 
You  must  have  a  good  reason  for  not 
giving  us  this  information  or  we  may 
fmd  that  your  disability  has  ended.  See 

9  404.1594(e)(2).  If  we  ask  you.  you  must 
contact  your  medical  sources  to  help  us 
get  the  medical  reports.  We  will  make 
every  reasonable  effort  to  help  you  in 
getting  medical  reports  when  you  give 
us  permission  to  request  them  from  your 
physician,  psychologist,  or  other  medical 
sources.  See  S  404.1512(d)(1)  concerning 
what  we  mean  by  every  reasonable 
effort.  In  some  instances,  such  as  when 


a  source  is  known  to  be  unable  to 
provide  certain  tests  or  procedures  or  is 
known  to  be  nonproductive  or 
uncooperative,  we  may  order  a 
consultative  examination  while  awaiting 
receipt  of  medical  source  evidence. 
Before  deciding  that  your  disability  has 
ended,  we  will  develop  a  complete 
medical  history  covering  at  least  the  12 
months  preceding  the  date  you  sign  a 
report  about  your  continuing  disability 
status.  See  S  404.1512(c). 

(c)  When  we  will  purchase  a 
consultative  examination.  A 
consultative  examination  may  be 
purchased  when  we  need  additional 
evidence  to  determine  whether  or  not 
your  disability  continues.  As  a  result, 
we  may  ask  you,  upon  our  request  and 
reasonable  notice,  to  undergo 
consultative  examinations  and  tests  to 
help  us  determine  if  you  are  still 
disabled.  See  S  404.1517.  We  will  decide 
whether  or  not  to  purchase  a 
consultative  examination  in  accordance 
with  the  standards  in  §S  404.1519a 
through  404.1519b. 

PART  416-SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

20  CFR  part  416,  subpart  I  is  amended 
as  follows: 

Subpart  I— Determining  Disability  and 
Blindness 

1.  The  authority  citation  for  subpart  I 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1614(a).  1619, 1631(a) 
and  (d)(1).  and  1633  of  the  Social  Security 
Act;  42  U.S.C.  1302, 1382c(a).  1382h,  1383  (a) 
and  (d)(1),  and  1383b:  sees.  2.  5,  6,  and  15  of 
Pub.  L  98-460,  98  Stat.  1794, 1801, 1802,  and 
1808. 

2.-3.  Section  416.902  is  revised  to  read 
as  follows: 

$416,902    Qanaral  dafinKiona  and  tarms 
for  this  aubpart 

As  used  in  the  subpart — 
Medical  sources  refers  to  treating 
sources,  sources  of  record,  and 
consultative  examiners  for  us.  See 
S  416.913. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services. 

Source  of  record  means  a  hospital, 
clinic  or  other  source  that  has  provided 
you  with  medical  treatment  or 
evaluation,  as  well  as  a  physician  or 
psychologist  who  has  treated  or 
evaluated  you  but  does  not  have  or  did 
not  have  an  ongoing  treatment  -■■  ■ 

relat'onship  with  you. 

State  agency  means  that  agency  of  a 
State  which  has  been  designated  by  the 
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State  to  carry  out  the  disabilit 
blindness  determination  funct 

Treating  source  means  youi 
physician  or  psychologist  whc 
provided  you  with  medical  tre 
evaluation  and  who  has  or  ha 
ongoing  treatment  relationshi] 
Generally,  we  will  consider  th 
have  an  ongoing  treatment  rel 
with  a  physician  or  psycholog 
the  medical  evidence  establis 
you  see  or  have  seen  the  phys 
psychologist  with  a  frequency 
with  accepted  medical  practic 
type  of  treatment  and  evaluat 
required  for  your  medical  con 
We  may  consider  a  physician 
psychologist  who  has  treated 
few  times  or  only  after  long  in 
(e.g.,  twice  a  year)  to  be  your 
source  if  the  nature  and  frequ 
treatment  is  typical  for  your 
condition(s).  We  will  not  com 
physician  or  psychologist  to  b 
treating  physician  if  your  rela 
with  the  physician  or  psycho! 
based  on  your  need  for  treafn 
solely  on  your  need  to  obtain 
support  of  your  claim  for  bene 
such  a  case,  we  will  consider 
physician  or  psychologist  to  b 
consulting  physician  or  psych 

We  or  us  refers  to  either  th< 
Security  Administration  or  thi 
agency  making  the  disability  ( 
blindness  determination. 

You  refers  to  the  person  wh 
applied  for  or  is  receiving  ben 
on  disability  or  blindness. 

4.  Section  4ie.903a  is  added 
follows:      { I 

§  4 1 6.903a    Program  Intagrtty. 

We  will  not  use  in  our  progi 
individual  or  entity,  except  to 
existing  medical  evidence,  wl 
currently  excluded,  suspende( 
otherwise  barred  from  partici 
the  Medicare  or  Medicaid  pro 
any  other  Federal  or  Federall; 
program;  whose  license  to  pre 
health  care  services  is  curreni 
or  suspended  by  any  State  lie 
authority  pursuant  to  adequat 
process  procedures  for  reasor 
on  professional  competence, 
professional  conduct,  or  finan 
integrity;  or  who  until  a  final 
determination  is  made  has  su 
such  a  license  while  formal  di 
proceedings  involving  profess 
conduct  are  pending.  By  indiv 
entity  we  mean  a  medical  or 
psychological  consultant,  con 
examination  provider,  or  diag 
facility.  Also  see  SS  416.919  a; 
416.919g(b], 
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a  source  is  known  to  be  unable  to 
provide  certain  tests  or  procedures  or  is 
known  to  be  nonproductive  or 
Mncooperative.  we  may  order  a 
consultative  examination  while  awaiting 
receipt  of  medical  source  evidence. 
Before  deciding  that  your  disability  has 
ended,  we  will  develop  a  complete 
medical  history  covering  at  least  the  12 
months  preceding  the  date  you  sign  a 
report  about  your  continuing  disability 
status.  See  §  404.1512(c). 

(c)  When  we  will  purchase  a 
consultative  examination.  A 
consultative  examination  may  be 
purchased  when  we  need  additional 
evidence  to  determine  whether  or  not 
your  disability  continues.  As  a  result, 
we  may  ask  you.  upon  our  request  and 
reasonable  notice,  to  undergo 
consultative  examinations  and  tests  to 
help  us  determine  if  you  are  still 
disabled.  See  S  404.1517.  We  will  decide 
whether  or  not  to  purchase  a 
consultative  examination  in  accordance 
with  the  standards  in  §9  404.1519a 
through  404.1519b. 

PART  416-SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BUND,  AND  DISABLED 

20  CFR  part  416.  subpart  I  is  amended 
as  follows: 

Subpart  I— Determining  Disability  and 
BllndneM 

1.  The  authority  citation  for  subpart  I 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1614(a).  1619, 1631(a) 
and  (d)(1).  and  1633  of  the  Social  Security 
Act;  42  U.S.C.  1302, 1382c(a),  1382h,  1383  (a) 
and  (d)(1).  and  1383b:  sees.  2.  5,  6.  and  15  of 
Pub.  L.  98-460.  96  Stat.  1794, 1801, 1802,  and 
1808. 

2.-3.  Section  416.902  is  revised  to  read 
as  follows: 

§416.902    General  definitions  and  teiTn* 
for  this  sutipart 

As  used  in  the  subpart — 

Medical  sources  refers  to  treating 
sources,  sources  of  record,  and 
consultative  examiners  for  us.  See 
9  416.913. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services. 

Source  of  record  mea.na  a  hospital, 
clinic  or  other  source  that  has  provided 
you  with  medical  treatment  or 
evaluation,  as  well  as  a  physician  or 
psychologist  who  has  treated  or 
evaluated  you  but  does  not  have  or  did 
not  have  an  ongoing  treatment 
relat'onship  with  you. 

State  agency  means  that  agency  of  a 
State  which  has  been  designated  by  the 


State  to  carry  out  the  disability  or 
blindness  determination  function. 

Treating  source  means  your  own 
physician  or  psychologist  who  has 
provided  you  with  medical  treatment  or 
evaluation  and  who  has  or  has  had  an 
ongoing  treatment  relationship  with  you. 
Generally,  we  will  consider  that  you 
have  an  ongoing  treatment  relationship 
with  a  physician  or  psychologist  when 
the  medical  evidence  establishes  that 
you  see  or  have  seen  the  physician  or 
psychologist  with  a  frequency  consistent 
with  accepted  medical  practice  for  the 
type  of  treatment  and  evaluation 
required  for  your  medical  condition(s). 
We  may  consider  a  physician  or 
psychologist  who  has  treated  you  only  a 
few  times  or  only  after  long  intervals 
(e.g.,  twice  a  year)  to  be  your  treating 
source  if  the  nature  and  frequency  of  the 
treatment  is  typical  for  your 
condition(s).  We  will  not  consider  a 
physician  or  psychologist  to  be  your 
treating  physician  if  your  relationship 
with  the  physician  or  psychologist  is  not 
based  on  your  need  for  treatment,  but 
solely  on  your  need  to  obtain  a  report  in 
support  of  your  claim  for  benefits.  In 
such  a  case,  we  will  consider  the 
physician  or  psychologist  to  be  a 
consulting  physician  or  psychologist. 

We  or  us  refers  to  either  the  Social 
Security  Administration  or  the  State 
agency  making  the  disability  or 
blindness  determination. 

You  refers  to  the  person  who  has 
applied  for  or  is  receiving  benefits  based 
on  disability  or  blindness. 

4.  Section  416.903a  is  added  to  read  as 
follows: 

9  4 1 6.903a    Pro0ram  Integrity. 

We  will  not  use  in  our  program  any 
individual  or  entity,  except  to  provide 
existing  medical  evidence,  who  is 
currently  excluded,  suspended,  or 
otherwise  barred  from  participation  in 
the  Medicare  or  Medicaid  programs,  or 
any  other  Federal  or  Federally-assisted 
program;  whose  license  to  provide 
health  care  services  is  currently  revoked 
or  suspended  by  any  State  hcensing 
authority  pursuant  to  adequate  due 
process  procedures  for  reasons  bearing 
on  professional  competence, 
professional  conduct,  or  Bnancial 
integrity;  or  who  until  a  final 
determination  is  made  has  surrendered 
such  a  license  while  formal  disciplinary 
proceedings  involving  professional 
conduct  are  pending.  By  individual  or 
entity  we  mean  a  medical  or 
psychological  consultant,  consultative 
examination  provider,  or  diagnostic  test 
facility.  Also  see  99  416.919  and 
416.919g(b). 


9  416.90t    [Amended] 

5.  Section  416.908  is  amended  by 
adding  the  cross-reference  "(see 

9  416.927]"  at  the  end  of  the  penultimate 
sentence  before  the  period. 

6.  Section  416.912  is  revised  to  read  as 
follows: 

§416.912    Evidence  of  your  Impairment 

(a)  General.  In  general,  you  have  to 
prove  to  us  that  you  are  blind  or 
disabled.  Therefore,  you  must  bring  to 
our  attention  everything  that  shows  that 
you  are  blind  or  disabled.  This  means 
that  you  must  furnish  medical  and  other 
evidence  that  we  can  use  to  reach 
conclusions  about  your  medical 
impairment(s)  and.  if  material  to  the 
determination  of  whether  you  are  blind 
or  disabled,  its  effect  on  your  ability  to 
work  on  a  sustained  basis.  We  will 
consider  only  impairment(s]  you  say  you 
have  or  about  which  we  receive 
evidence. 

(b)  What  we  mean  by  "evidence. " 
Evidence  is  anything  you  or  anyone  else 
submits  to  us  or  that  we  obtain  that 
relates  to  your  claim.  This  includes,  but 
is  not  limited  to: 

(1)  Objective  medical  evidence,  that 
is,  medical  signs  and  laboratory  fmdings 
as  defined  in  9  416.928  (b]  and  (c); 

(2)  Other  evidence  from  medical 
sources,  such  as  medical  history, 
opinions,  and  statements  about 
treatment  you  have  received; 

(3)  Statements  you  or  others  make 
about  your  impairment(s),  your 
restrictions,  your  daily  activities,  your 
efforts  to  work,  or  any  other  relevant 
statements  you  make  to  medical  sources 
during  the  course  of  examination  or 
treatment,  or  to  us  during  interviews,  on 
applications,  in  letters,  and  in  testimony 
in  our  administrative  proceedings; 

(4)  Infprmation  from  other  sources,  as 
described  in  9  416,913(e); 

(5)  Decisions  by  any  governmental  or 
nongovernmental  agency  about  whether 
you  are  disabled  or  blind;  and 

(6)  At  the  administrative  law  judge 
and  Appeals  Council  levels,  certain 
findings,  other  than  the  ultimate 
determination  about  whether  you  are 
disabled,  made  by  State  agency  medical 
or  psychological  consultants  and  other 
program  physicians  or  psychologists, 
and  opinions  expressed  by  medical 
advisors  based  on  their  review  of  the 
evidence  in  your  case  record.  See 

9  416.927(f)  (2)  and  (3). 

(c)  Your  responsibility.  You  must 
provide  medical  evidence  showing  that 
you  have  an  impairment(8)  and  how 
severe  it  is  during  the  time  you  say  that 
you  are  disabled.  If  we  ask  you,  you 
must  also  provide  evidence  about: 

(1)  Your  age; 

(2)  Your  education  and  training; 


(3)  Your  work  experience; 

(4)  Your  daily  activities  both  before 
and  after  the  date  you  say  that  you 
became  disabled; 

(5)  Your  efforts  to  work;  and 

(6)  Any  other  factors  showing  how 
your  impairment(s)  affects  your  ability 
to  work.  In  99  416.960  through  416.969. 
we  discuss  in  more  detail  the  evidence 
we  need  when  we  consider  vocational 
factors. 

(d)  Our  responsibility.  Before  we 
make  a  determination  that  you  are  not 
disabled,  we  will  develop  your  complete 
medical  history  for  at  least  the  12 
months  preceding  the  month  in  which 
you  file  your  application  unless  there  is 
a  reason  to  believe  that  development  of 
an  earlier  period  is  necessary  or  unless 
you  say  that  your  disability  began  less 
than  12  months  before  you  filed  your 
application.  We  will  make  every 
reasonable  effort  to  help  you  get 
medical  reports  from  your  own  medical 
sources  when  you  give  us  permission  to 
request  the  reports. 

(1)  "Every  reasonable  effort"  means 
that  we  will  make  an  initial  request  for 
evidence  from  your  medical  source  and. 
at  any  time  between  10  and  20  calendar 
days  after  the  initial  request,  if  the 
evidence  has  not  been  received,  we  will 
make  one  foliowup  request  to  obtain  the 
medical  evidence  necessary  to  make  a 
determination.  The  medical  source  will 
have  a  minimum  of  10  calendar  days 
from  the  date  of  our  foliowup  request  to 
reply,  unless  our  experience  with  that 
source  indicates  that  a  longer  period  is 
advisable  in  a  particular  case. 

(2)  By  "complete  medical  history,"  we 
mean  the  records  of  your  medical 
source(8)  covering  at  least  the  12  months 
preceding  the  month  in  which  you  file 
your  application.  If  you  say  that  your 
disability  began  less  than  12  months 
before  you  filed  your  application,  we 
will  develop  your  complete  medical 
history  beginning  with  the  month  you 
say  your  disability  began  unless  we 
have  reason  to  believe  that  your 
disability  began  earlier. 

(e)  Recontacting  medical  sources. 
When  the  evidence  we  receive  from 
your  treating  physician  or  psychologist 
or  other  medical  source  is  inadequate 
for  us  to  determine  whether  you  are 
disabled,  we  will  need  additional 
information  to  reach  a  determination  or 
a  decision.  To  obtain  the  information, 
we  will  take  the  following  actions. 

(1)  We  will  first  recontact  your 
treating  physician  or  psychologist  or 
other  medical  source  to  determine 
whether  the  additional  information  we 
need  is  readily  available.  We  will  seek 
additional  evidence  or  clarification  from 
your  mec'ical  source  when  the  report 
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from  your  medical  source  contains  a 
conflict  or  ambiguity  that  must  be 
resolved,  the  report  does  not  contain  all 
the  necessary  information,  or  does  not 
appear  to  be  based  on  medically 
acceptable  chnical  and  laboratory 
diagnostic  techniques.  We  may  do  this 
by  requesting  copies  of  yoiir  medical 
source's  records,  a  new  report,  or  a  more 
detailed  report  from  your  medical 
source,  including  your  treating  source,  or 
by  telephoning  your  medical  source.  In 
every  instance  where  medical  evidence 
is  obtained  over  the  telephone,  the 
telephone  report  ';vill  be  sent  to  the 
source  for  review,  signature  and  return. 

(2)  We  may  not  seek  additional 
evidence  or  clarification  from  a  medical 
source  when  we  know  from  past 
experience  that  the  source  either  cannot 
or  will  not  provide  the  necessary 
findings. 

(f)  Need  far  connultative  excmination. 
If  the  information  we  need  is  not  readily 
available  from  the  records  of  your 
medical  treatmerit  source,  or  we  are 
unable  to  seek  clarification  from  your 
medical  source,  we  will  ask  you  to 
attend  one  or  jnore  consultative 
examinations  at  ojjt  expense.  See 
§§  41&917  through  416,<nst  for  the  rules 
governing  the  consyltative  examination 
process.  Generally,  we  will  not  request  a 
consultative  examination  un^J  we  have 
made  every  reasonable  effort  to  obtain 
evidence  iiom  yoyi  own  medical 
sources.  However,  in  some  instances, 
such  as  when  a  source  is  knoivn  to  be 
unable  to  provide  certain  testa  or 
procedures  or  is  known  to  be 
nonproductive  or  uncooperative,  we 
may  order  a  consultative  examination 
while  awaiting  receipt  of  medical  source 
evidence.  We  will  not  evaluate  this 
evidence  until  we  have  made  every 
reasonable  effort  to  obtain  evidence 
,  from  your  medical  sources. 

7.  Section  416.913  is  amended  by 
revising  paragraph  (b)(6)  and  paragraph 
(c)  and  the  introductory  text  of 
paragraph  (b)  is  republished  to  read  as 
follows: 

§416.913    Medical  evMenctt  of  your 
ImpaimMnl 

(b)  Medical  reports.  Medical  reports 
should  include — 
•        •        •      '  •        * 

(6)  A  statement  about  what  you  can 
still  do  despite  your  impairmenl(s) 
based  on  the  medical  source's  fiodings 
on  the  factors  under  paragraphs  (bXl) 
through  (b)(5)  of  this  section  (except  in 
statutory  blindness  claims).  Although 
we  will  request  a  medical  source 
statement  about  what  you  can  still  do 
despite  your  impairmentfs),  the  lack  of 
the  medical  source  statement  will  not 


make  the  report  incomplete.  See 
§  416.927. 

(c)  Statements  about  what  you  can 
still  do.  Statements  about  what  you  can 
still  do  (based  on  the  medical  source's 
findings  on  the  factors  under  paragraphs 
(b)(1)  through  (b)(5)  of  this  section) 
should  describe,  but  are  not  limited  to, 
the  kinds  of  physical  and  mental 
capabilities  hsted  below.  See  (§416.927 
and  416.945(c). 

(1)  ITie  medical  source's  opinion 
about  your  ability,  despite  your 
impairraent(s).  to  do  work-related 
activities  such  as  sitting,  standing, 
walking,  lifting,  carrying,  handling 
objects,  hearing,  speaking,  and  traveling: 
and 

(2)  In  cases  of  mental  impairment(8), 
the  medical  source's  opinion  about  your 
ability  to  understand,  to  carry  out  and 
remember  instructions,  and  to  respond 
appropriately  to  supervision,  coworkers, 
and  work  pressures  in  a  work  setting. 

8.  Section  416.917  is  revised  to  read  as 
follows: 

§  416.917    Consultative  examination  at  our 
expans*. 

If  your  medical  sources  cannot  or  will 
not  give  as  sofficient  medical  evidence 
about  your  impairment  for  us  to 
determine  whether  you  are  disabled  or 
blind,  we  may  ask  you  to  have  one  or 
more  physical  or  mental  examinations 
or  tests.  We  will  pay  for  these 
examinations.  However,  we  will  not  pay 
for  any  medical  examination  arranged 
by  you  or  your  representative  without 
our  advance  approval.  If  we  arrange  for 
the  examination  or  test,  we  will  give  you 
reasonable  notice  of  the  date,  time,  and 
place  the  examination  or  test  will  be 
given,  and  the  name  of  the  person  or 
facility  who  will  do  it.  We  will  also  give 
the  examiner  any  necessary  background 
information  about  your  condition. 

9.  New  i§  416.919  through  416.919t 
and  the  accompanying  center  headings 
are  added  to  read  as  follows: 

Standards  To  Be  Used  in  Determining 
When  a  Consultative  E.xaui'nation  Will 
Be  Obtained  in  Coojiectioa  With 
Disability  Deteriainatioas 

§  416.919    TTw  consuttattvs  examination. 

A  consultative  examination  is  a 
physical  or  mental  examination  or  test 
purchased  for  you  at  our  request  and 
expense  from  a  treating  physician  or 
psychologist,  another  source  of  record, 
or  an  independent  source,  including  a 
pediatrician  when  appropriate.  The 
decision  to  purchase  a  consultative 
examination  will  be  made  on  an 
individual  case  basis  in  accordance  with 
the  provisions  of  S  41&^19a  through 


§  418.919f.  Selection  of  the  source  for  the 
examination  will  be  consistent  with  the 
provisions  of  §  416.903a  and  {}  416.919g 
through  416.919).  The  rules  and 
procedures  for  requesting  consultative 
examinations  set  forth  in  §  J  4ie.919a 
and  416.919b  are  applicable  at  the 
reconsideration  and  hearing  levels  of 
review,  as  well  as  the  initial  level  of 
determination. 

§  416.919a    When  we  will  purcliase  a 
consultative  examination  and  ttow  we  wilt 
uaalt 

(a)(1)  General.  The  decision  to 
purchase  a  consultative  examination  for 
you  will  be  made  after  we  have  given 
full  consideration  to  whether  the 
additional  information  needed  (e.g.. 
clinical  findings,  laboratory  tests, 
diagnosis,  and  prognosis)  is  readily 
available  from  the  records  of  your 
medical  sources.  See  §  416.912  for  the 
procedures  we  will  follow  to  obtain 
evidence  from  your  medical  sources. 
Before  purchasing  a  consultative 
examination,  we  will  consider  not  only 
existing  medical  reports,  but  also  the 
disability  interview  fonn  containing 
your  allegations  as  well  as  other 
pertinent  evidence  in  your  file. 

(2)  When  we  purchase  a  consultative 
examination,  we  will  use  the  report  &x}m 
the  consultative  examination  to  try  to 
resolve  a  conflict  or  ambiguity  if  one 
exists.  We  will  also  use  a  consultative 
examination  to  secure  needed  medical 
evidence  the  file  does  not  contain  such 
as  clinical  findings,  laboratory  tests,  a 
diagnosis  or  prognosis  necessary  for 
decision. 

(b)  Situations  requiring  a  consultative 
examination.  A  consultative 
examination  may  be  purchased  when 
the  evidence  as  a  whole,  both  medical 
and  nonmedical,  is  not  sufficient  to 
support  a  decision  on  your  claim.  Other 
situations,  including  but  not  limited  to 
the  situations  listed  b'elow,  will 
normally  require  a  consultative 
examination: 

(1)  The  additional  evidence  needed  is 
not  contained  in  the  records  of  your 
medical  sources; 

(2)  The  evidence  that  may  have  been 
available  from  your  treating  or  other 
medical  sources  cannot  be  obtained  for 
reasons  beyond  your  controL  such  as 
death  or  noncooperation  of  a  medical 
source; 

(3)  Highly  technical  or  specialized 
medical  evidence  that  we  need  is  not 
available  from  your  treating  or  other 
medical  sources; 

(4)  A  conflict,  inconsistency, 
ambiguity  or  insuffideocy  in  the 
evidence  must  be  resolved,  and  we  are 


Federal  Registc 

unable  to  do  so  by  recontactii 
medical  source;  or 

(5)  There  is  an  indication  oj 
in  your  condition  that  is  likelj 
your  ability  to  work,  but  the  c 
severity  of  your  impairment  it 
established. 

§  416.919b    When  w*  will  not  p< 
conaultativa  axamlnatlon. 

We  will  not  purchase  a  con 
examination  in  situations  inci 
not  limited  to,  the  following  s 

(a)  When  any  issues  about 
performance  of  substantial  ge 
activity  have  not  been  resolvi 

(b)  When  you  do  not  meet  i 
nondisability  requirements. 

Standards  for  the  Type  of  Rel 
for  Report  Content 

§  416.9191   Typa  of  purchased 
•xamlnattona. 

We  will  purchase  only  the 
examinations  and  tests  we  ni 
a  determination  in  your  clain 
example,  we  will  not  authori: 
comprehensive  medical  exan 
when  the  only  evidence  we  n 
special  test,  such  as  an  X-ray 
studies,  or  an  electrocardiogr 

§416.919g    Who  wa  will  salact 
a  conaultatUa  examination. 

(a)  We  will  purchase  a  con 
examination  only  from  a  qua! 
medical  source.  The  medical 
be  your  own  physician  or  psj 
or  another  source.  If  you  are 
medical  source  we  choose  m< 
pediatrician.  For  a  more  com 
medical  sources,  see  S  416.91 

(b)  By  "qualified,"  we  mea: 
medical  source  must  be  currc 
licensed  in  the  State  and  hav 
training  and  experience  to  pe 
type  of  examination  or  test  w 
request;  the  medical  source  d 
barred  from  participation  in  i 
programs  imder  the  provisior 
S  416.903a.  The  medical  sour 
also  have  the  equipment  reqi 
provide  an  adequate  assessn 
record  of  the  existence  and  li 
severity  of  your  alleged  impa 

(c)  The  physician  or  psychi 
choose  may  use  support  stafi 
perform  the  consultative  exa 
Any  such  support  staff  (e.g., '. 
technician,  nurse)  must  meet 
appropriate  licensing  or  certi 
requirements  of  the  State.  Se 
§  416.903a. 

§  4 1 6.9 1 9h    Your  treating  phys 
psychologist 

When  in  our  judgment  you 
physician  or  psychologist  is  i 
equipped,  and  willing  to  perf 
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ncomplete.  See 

about  what  you  can 
Its  about  what  you  can 
1  the  medical  source's 
ictors  under  paragraphs 
(5)  of  this  section) 
but  are  not  limited  to. 
ical  and  mental 
1  below.  See  §§416.927 

1  source's  opinion 
f,  despite  your 

do  work-related 

sitting,  standing, 
arrying,  handling 
speaking,  and  traveling; 

nental  impairment(8), 
:e'8  opinion  about  your 
and,  to  carry  out  and 
itions,  and  to  respond 
lupervision,  coworkers, 
es  in  a  work  setting. 

17  is  revised  to  read  as 

atlve  examination  at  our 

sources  cannot  or  will 
ent  medical  evidence 
■ment  for  us  to 
;r  you  are  disabled  or 
<  you  to  have  one  or 
mental  examinations 
>ay  for  these 
wever,  we  will  not  pay 
xamination  arranged 
jresentative  without 
oval.  If  we  arrange  for 
►r  test,  we  will  give  you 
of  the  date,  time,  and 
ition  or  test  will  be 
ne  of  the  person  or 
lo  it.  We  will  also  give 
necessary  background 
:  yotir  condition. 
19  through  416.919t 
lying  center  headings 
as  follows: 

Jsed  in  DeterminiBg 
ive  Exajiiination  Will 
Huiectioo  With 
inatioos 

•ultattve  examination. 

ixamination  is  a 
1  examination  or  test 

at  our  request  and 
sating  physician  or 
her  source  of  record. 

source,  including  a 

appropriate.  The 
ise  a  consultative 
)e  made  on  an 
sis  in  accordance  with 
i  41d^l9a  through 


§  416.919f.  Selection  of  the  source  for  the 
examination  will  be  consistent  writh  the 
provisions  of  §  416.903a  and  §{  416.919g 
through  416.919).  The  rules  and 
procedures  for  requesting  consultative 
examinations  set  forth  in  §  J  416.919a 
and  416.919b  are  applicable  at  the 
reconsideration  and  hearing  levels  of 
review,  as  well  as  the  initial  level  of 
determination. 

§  416.919a   Whan  we  will  purchase  a 
consultative  examination  and  how  we  win 
ueelt 

(a)(1)  General.  The  decision  to 
purchase  a  consultative  examination  for 
you  will  be  made  after  we  have  given 
full  consideration  to  whether  the 
additional  information  needed  (e.g^ 
clinical  findings,  laboratory  tests, 
diagnosis,  and  prognosis)  is  readily 
available  from  the  records  of  your 
medical  sources.  See  §  416.912  for  the 
procedures  we  will  follow  to  obtain 
evidence  from  your  medical  sources. 
Before  purchasing  a  consultative 
examination,  we  will  consider  not  only 
existing  medical  reports,  but  also  the 
disability  interview  fonn  containing 
your  allegations  as  well  as  other 
pertinent  evidence  in  your  file. 

(2)  When  we  purchase  a  consultative 
examination,  we  will  use  the  report  from 
the  consultative  examination  to  try  to 
resolve  a  conflict  or  ambiguity  if  one 
exists.  We  will  also  use  a  consultative 
examination  to  secure  needed  medical 
evidence  the  file  does  not  contain  such 
as  clinical  findings,  laboratory  tests,  a 
diagnosis  or  prognosis  necessary  for 
decision. 

(b)  Situations  requiring  a  consultative 
examination.  A  consultative 
examination  may  be  purchased  when 
the  evidence  as  a  whole,  both  medical 
and  nonmedical,  is  not  sufficient  to 
support  a  decision  on  your  claim.  Other 
situations,  including  but  not  limited  to 
the  situations  listed  b'elow,  will 
normally  require  a  consultative 
examination: 

(1)  The  additional  evidence  needed  is 
not  contained  in  the  records  of  your 
medical  sources: 

(2)  The  evidence  that  may  have  been 
available  from  your  treating  or  other 
medical  sources  cannot  be  obtained  for 
reasons  beyond  your  control,  such  as 
death  or  noncooperaUon  of  a  medical 
source; 

(3)  Highly  technical  or  specialized 
medical  evidence  that  we  need  is  not 
available  from  your  treating  or  other 
medical  sources; 

(4)  A  conflict  inconsistency, 
ambiguity  or  insufficiency  in  the 
evidence  must  be  resolved,  and  we  are 


unable  to  do  so  by  recontacting  your 
medical  source;  or 

(5)  There  is  an  indication  of  a  change 
in  your  condition  that  is  likely  to  a^ect 
your  ability  to  work,  but  the  current 
severity  of  your  impairment  is  not 
established. 

§  416.919b    When  we  will  not  purchase  ■ 
consultative  examination. 

We  will  not  purchase  a  consultative 
examination  in  situations  including,  but 
not  limited  to,  the  following  situations: 

(a)  When  any  issues  about  your  actual 
performance  of  substantial  gainful 
activity  have  not  been  resolved; 

(b)  When  you  do  not  meet  all  of  the 
nondisability  requirements. 

Standards  for  the  Type  of  Referral  and 
for  Report  Content 

S  416.919f    Type  of  purchased 
•xaminstlons. 

We  will  purchase  only  the  specific 
examinations  and  tests  we  need  to  make 
a  determination  in  your  claim.  For 
example,  we  will  not  authorize  a 
comprehensive  medical  examination 
when  the  only  evidence  we  need  is  a 
special  test,  such  as  an  X-ray,  blood 
studies,  or  an  electrocardiogram. 

§416.919g    Wlw  we  will  select  to  perform 
a  consultathre  examination. 

(a)  We  will  purchase  a  consultative 
examination  only  from  a  qualified 
medical  source.  The  medical  source  may 
be  your  own  physician  or  psychologist, 
or  another  source.  If  you  are  a  child,  the 
medical  source  we  choose  may  be  a 
pediatrician.  For  a  more  complete  list  of 
medical  sources,  see  §  416.913(a). 

(b)  By  "qualified,"  we  mean  that  the 
medical  source  must  be  currently 
licensed  in  the  State  and  have  the 
training  and  experience  to  perform  the 
type  of  examination  or  test  we  will 
request;  the  medical  source  must  not  be 
barred  from  participation  in  our 
programs  imder  the  provisions  of 

§  416.903a.  The  medical  source  must 
also  have  the  equipment  required  to 
provide  an  adequate  assessment  and 
record  of  the  existence  and  level  of 
severity  of  your  alleged  impairments. 

(c)  The  physician  or  psychologist  we 
choose  may  use  support  staff  to  help 
perform  the  consultative  examination. 
Any  such  support  staff  (e.g.,  X-ray 
technician,  nurse)  must  meet 
appropriate  licensing  or  certification 
requirements  of  the  State.  See 

§  416.903a. 

§  416.919h    Your  treating  physician  or 
psyciMloglst 

When  in  our  judgment  your  treating 
physician  or  psychologist  is  qualified, 
equipped,  and  willing  to  perform  the 


additional  examination  or  tests  for  the 
fee  schedule  payment,  and  generally 
furnishes  complete  and  timdy  reports, 
your  treating  physician  or  psychologist 
will  be  the  preferred  source  to  do  the 
purchased  examination.  Even  if  only  a 
supplemental  test  is  required,  your 
treating  physician  or  psychologist  is 
ordinarily  Uie  preferred  source. 

§  4 1 6.9 1 91    Other  sources  for  consultatWe 
examinations. 

We  will  use  a  source  other  than  your 
treating  physician  or  psychologist  for  a 
purchased  examination  or  test  in 
situations  including,  but  not  limited  to, 
the  following  situations: 

(a)  Your  treating  physician  or 
psychologist  prefers  not  to  perform  such 
an  examination  or  does  not  have  the 
equipment  to  provide  the  specific  data 
needed; 

(b)  There  are  conflicts  or 
inconsistencies  in  your  file  which  cannot 
be  resolved  by  going  back  to  your 
treating  physician  or  psychologist: 

(c)  You  prefer  a  source  other  than 
your  treating  physician  or  psychologist 
and  have  a  good  reason  for  your 
preference; 

(d)  We  know  from  prior  experience 
that  your  treating  physician  or 
psychologist  may  not  be  a  productive 
source,  e.g.,  he  or  she  has  consistenUy 
failed  to  provide  complete  or  timely 
reports. 

9  416.919J    Objections  to  the  designated 
physician  or  psychologist 

You  or  your  representative  may  object 
to  your  being  examined  by  a  designated 
physician  or  psychologist.  If  there  is  a 
good  reason  for  the  objection,  we  will 
schedule  the  examination  with  another 
physician  or  psychologist.  A  good 
reason  may  be  that  the  consultative 
examination  physician  or  psychologist 
had  previously  represented  an  interest 
adverse  to  you.  For  example,  the 
physician  or  psychologist  may  have 
represented  your  employer  in  a  workers' 
compensation  case  or  may  have  been 
involved  in  an  insurance  claim  or  legal 
action  adverse  to  you.  Other  things  we 
will  consider  include:  the  presence  of  a 
language  barrier,  the  physician's  or 
psychologist's  office  location  (e.g.,  2nd 
floor,  no  elevator),  travel  restrictions, 
and  whether  the  physician  or 
psychologist  had  examined  you  in 
connection  with  a  previous  disability 
determination  or  decision  that  was 
unfavorable  to  you.  If  your  objection  is 
because  a  physician  or  psychologist 
allegedly  "lacks  objectivity"  in  general, 
but  not  in  relation  to  you  personally,  we 
will  review  the  allegations.  See 
§  416.919s.  To  avoid  a  delay  in 
processing  your  claim,  the  consultative 


examination  in  your  case  will  be 
changed  to  another  physician  or 
psychologist  while  a  review  is  being 
conducted.  We  will  handle  any 
objection  to  use  of  the  substitute 
physician  or  psychologist  in  the  same 
manner.  However,  if  we  had  previously 
conducted  such  a  review  and  found  that 
the  reports  of  the  consultative  physician 
or  psychologist  in  question  conformed  to 
our  guidelines,  we  will  not  change  your 
examination. 

S416.919t(    Purchase  of  medical 
examinations,  lat>oratory  tests,  and  other 
services. 

We  may  purchase  medical 
examinations,  including  psychiatric  and 
psychological  examinations,  X-rays  and 
laboratory  tests  (including  specialized 
tests  such  as  pulmonary  function 
studies,  electrocardiograms,  stress  tests, 
etc.)  from  a  hcensed  physician  or 
psychologist  hospital  or  clinic. 

(a)  The  rate  of  payment  to  be  used  for 
purchasing  medical  or  public  services 
necessary  to  make  determinations  of 
disability  may  not  exceed  the  highest 
rate  paid  by  Federal  or  public  agencies 
in  the  State  for  the  same  or  similar  types 
of  service.  See  §§  416.1024  and  416.1026. 

(b)  If  a  physician's  bill,  or  a  request 
for  payment  for  a  physician's  services, 
includes  a  charge  for  a  laboratory  test 
for  which  payment  may  be  made  under 
this  part,  the  amount  payable  with 
respect  to  the  test  shall  be  determined 
as  follows: 

(1)  If  the  bill  or  request  for  payment 
indicates  that  the  test  was  personally 
performed  or  supervised  by  the 
physician  who  submitted  the  bill  (or  for 
whose  services  the  request  for  payment 
was  made)  or  by  another  physician  with 
whom  that  physician  shares  his  or  her 
practice,  the  payment  will  be  based  on 
the  physician's  usual  and  customary 
charge  for  the  test  or  the  rates  of 
payment  which  the  State  uses  for 
purchasing  such  services,  whichever  is 
the  lesser  amount. 

(2)  If  the  bill  or  request  for  payment 
indicates  that  the  test  was  performed  by 
an  independent  laboratory,  the  amount 
of  reimbursement  will  not  exceed  the 
billed  cost  of  the  independent  laboratory 
or  the  rate  of  payment  which  the  State 
uses  for  purchasing  such  services, 
whichever  is  the  lesser  amount.  A 
nominal  payment  may  be  made  to  the 
physician  for  collecting,  handling  and 
shipping  a  specimen  to  the  laboratory  if 
the  physician  bills  for  such  a  service. 
The  total  reimbursement  may  not 
exceed  the  rate  of  payment  which  the 
State  uses  for  purchasing  such  services. 

(c)  The  State  will  assure  that  it  can 
support  the  rate  of  payment  it  uses.  The 
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State  shall  also  be  responsible  for 
monitoring  and  overseeing  the  rate  of 
payment  it  uses  to  ensure  compliance 
with  paragraphs  (aj  and  (b)  of  this 
section. 

§  416.919m    Diagnostic  tests  or 
procedures. 

We  will  request  the  results  of  any 
diagnostic  tests  or  procedures  that  have 
been  performed  as  part  of  a  workup  by 
your  treating  physician  or  psychologist 
or  other  medical  source  and  will  use  the 
results  to  help  us  evaluate  impairment 
severity  or  prognosis.  However,  we  will 
not  order  diagnostic  tests  or  procedures 
that  involve  significant  risk  to  you.  such 
as  myelograms,  arteriograms,  or  cardiac 
catheterizations  for  the  evaluation  of 
disability  under  the  Supplemental 
Security  Income  program.  Also,  a  State 
agency  medical  consultant  must  approve 
the  ordering  of  any  diagnostic  test  or 
procedure  when  there  is  a  chance  it  may 
involve  significant  risk-  The 
responsibility  for  deciding  whether  to 
perform  the  examination  rests  with  the 
consultative  examining  physician  or 
psychologist 

§  416.919n    (nforming  ttw  examining 
physician  or  psychologist  of  examtnatton 
sci>«duiirHi,  report  content,  and  signature 
requirements. 

The  physicians  or  psychologista  who 
perform  consultative  examinations  will 
have  a  good  understanding  of  our 
disability  programs  and  their 
evidentiary  requirements.  They  will  be 
made  fully  aware  of  their 
responsibilities  and  obligations 
regarding  confidentiality  as  described  in 
§  401.105(e).  We  will  fully  inform 
consulting  physicians  or  psychologists 
at  the  time  we  first  contact  them,  and  at 
subsequent  appropriate  intervals,  of  the 
following  obligations: 

(a)  In  scheduling  full  consultative 
examinations,  sufficient  time  should  be 
allowed  to  permit  the  examining 
physician  or  psychologist  to  take  a  case 
history  and  perform  the  examination, 
including  any  needed  tests.  The 
following  minimum  scheduling  intervals 
(i.e.,  time  set  aside  for  the  individual, 
not  the  actual  duration  of  the 
consultative  examination)  should  be 
used. 

(1)  Comprehensive  general  medical 
examination — at  least  30  minutes; 

(2)  Comprehensive  musculoskeletal  or 
neurological  examination — at  least  20 
minutes; 

(3)  Comprehensive  psychiatric 
examination — at  least  40  minutes; 

(4)  Psychological  examination — at 
least  60  minutes  (Additional  time  may 
be  required  depending  on  types  of 
psychological  tests  administered);  and 


(5)  All  others — at  least  30  minutes,  or 
in  accordance  with  accepted  medical 
practices. 

We  recognize  that  actual  practice  will 
dictate  that  some  examinations  may 
require  longer  scheduling  intervals 
depending  on  the  circumstances  in  a 
particular  situation.  We  also  recognize 
that  these  minimum  intervals  may  have 
to  be  adjusted  to  allow  for  those 
claimants  that  do  not  attend  their 
scheduled  examination.  The  purpose  of 
these  minimum  scheduling  timeframes  is 
to  ensure  that  such  examinations  are 
complete  and  that  sufficient  time  is 
made  available  to  obtain  the 
information  needed  to  make  an  accurate 
determination  in  your  case.  State 
agencies  will  monitor  the  scheduling  of 
examinations  (through  their  normal 
consultative  examination  oversight 
activities)  to  ensure  that  any 
overscheduling  is  avoided,  as 
overscheduling  may  lead  to 
examinations  that  are  not  thorough. 

(b)  Report  content.  The  reported 
results  of  your  medical  history, 
examination,  requested  laboratory 
findings,  discussions  and  conclusions 
must  conform  to  accepted  professional 
standards  and  practices  in  the  medical 
field  for  a  complete  and  competent 
examination.  The  facts  in  a  particular 
case  and  the  information  and  findings 
already  reported  in  the  medical  and 
other  evidence  of  record  will  dictate  the 
extent  of  detail  needed  in  the 
consultative  examination  report  for  that 
case.  Thus,  the  detail  and  format  for 
reporting  the  results  of  a  purchased 
examination  will  vary  depending  upon 
the  type  of  examination  or  testing 
requested.  The  reporting  of  iidbrmation 
will  differ  from  one  type  of  examination 
to  another  when  the  requested 
examination  relates  to  the  performance 
of  tests  such  as  ventilatory  function 
tests,  treadmill  exercise  tests,  or 
audiological  tests.  The  medical  report 
must  be  complete  enough  to  help  us 
determine  the  nature,  severity,  and 
duration  of  the  impairment,  and  residual 
functional  capacity.  The  report  shculd 
reflect  your  statements  of  your 
symptoms,  not  simply  the  physician's  or 
psychologist's  statements  or 
conclusions.  The  examining  physician's 
or  psychologist's  report  of  the 
consultative  examination  should  include 
the  objective  medical  facta  as  well  as 
observations  and  opinions. 

(c)  Elements  of  a  complete 
consultative  examination.  A  complete 
consultative  examination  is  one  which 
involves  all  the  elements  of  a  standard 
examination  in  the  applicable  medical 
specialty.  When  the  report  of  a  complete 
consultative  examination  is  involved. 


the  report  should  include  the  following 
elements: 

(1)  Your  major  or  chief  complaint(s); 

(2)  A  detailed  description,  within  the 
area  of  specialty  of  the  examination,  of 
the  history  of  your  major  complaint(s); 

(3)  A  description,  and  disposition,  of 
pertinent  "positive"  and  "negative" 
detailed  findings  based  on  the  history, 
examination  and  laboratory  tests 
related  to  the  major  complaint(8),  and 
any  other  abnormalities  or  lack  thereof 
reported  or  foimd  during  examination  or 
laboratory  testing; 

(4)  The  results  of  laboratory  and  other 
tests  (e.g.,  X-rays)  performed  according 
to  the  requirements  stated  in  the  Listing 
of  Impairments  (see  Appendix  1  of 
Subpart  P  of  Part  404  of  tiiis  Chapter); 

(5)  The  diagnosis  and  prognosis  for 
your  impairment(s); 

(6)  A  statement  about  what  you  can 
still  do  despite  yom*  impairment(s). 
unless  the  claim  is  based  on  statutory 
blindness.  This  statement  should 
describe  the  opinion  of  the  consultative 
physician  or  psychologist  about  your 
ability,  despite  your  impairmentts),  to  do 
work-related  activities  such  as  sitting, 
standing,  walking,  lifting,  carrying, 
handling  objects,  hearing,  speaking,  and 
traveling;  and,  in  cases  of  mental 
impairment(s).  the  opinion  of  the 
consultative  physician  or  psychologist 
about  your  ability  to  understand,  to 
carry  out  and  remember  instructions, 
and  to  respond  appropriately  to 
supervision,  coworkers  and  work 
pressures  in  a  work  setting;  and 

(7)  In  addition,  the  consultative 
physician  or  psycliologist  will  consider, 
and  provide  some  explanation  or 
comment  on,  your  major  complaint(s] 
and  any  other  abnormalities  found 
during  the  history  and  examination  or 
reported  from  the  laboratory  tests.  The 
history,  examination,  evaluation  of 
laboratory  test  results,  and  the 
conclusions  will  represent  the 
information  provided  by  the  physician 
or  psychologist  who  si^is  the  report 

(d)  When  a  complete  consultative 
examination  is  not  required.  When  the 
evidence  we  need  does  not  require  a 
complete  consultative  examination  (for 
example,  we  need  only  a  specific 
laboratory  test  result  to  complete  the 
record),  we  may  not  require  a  report 
containing  all  of  the  elements  in 
paragraph  (c). 

(e)  Signature  requirements.  All 
consultative  examination  reports  will  be 
personally  reviewed  and  signed  by  the 
physician  or  psychologist  who  actually 
performed  the  examination.  This  attests 
to  the  fact  that  the  physician  or 
psychologist  doing  the  examination  or 
testing  is  solely  responsible  for  the 


report  contents  and  for  the  cc 
explanations  or  comments  pp 
with  respect  to  the  history,  ej 
and  evaluation  of  taboratory 
The  signature  of  the  examinii 
physician  or  psychologist  on  < 
annotated  "not  proofed '  or  "< 
but  not  read"  is  not  acceptab: 
rubber  stamp  signature  of  ■  p 
psychologist  or  the  physician 
psychologist's  signature  entei 
other  person  is  not  acceptabli 

S4tft.91do  When  a  properly  al 
consultative  examiitflMon  report 
beenreceiVML 

If  a  consultative  examinatii 
received  unsigned  or  imprope 
we  will  take  the  following  acl 

(a)  When  we  will  make 
determinations  and  decisions 
properly  signed  report  We  w 
determination  or  decision  in  I 
circiunstances  specified  in  pa 
(a)(1)  and  (a)(2)  of  this  sectioi 
waiting  for  a  property  signed 
consultative  examination  rep 
we  have  made  the  determine 
decision,  we  will  obtain  a  pre 
signed  report  and  include  it  n 
imless  the  physician  or  psych 
who  perfonned  the  original  ci 
examination  has  died. 

(1)  Continuous  period  of  dii 
allowance  with  an  onset  date 
or  earlier  than  alleged;  or 

(2)  Continuance  of  disabilil 

(b)  When  we  will  not  make 
determinations  and  decisiom 
properly  signed  report  We  w 
an  unsigned  or  improperly  si{ 
consultative  examination  rep 
the  determinations  or  decisio 
specified  in  paragraphs  (bKl) 
(b)(3).  and  (b)(4)  of  this  sectic 
we  need  a  properly  signed  co 
examination  report  to  make  t 
determinations  or  decisions, ' 
obtain  such  a  report.  If  the  sij 
the  physician  or  psychologist 
performed  the  original  examii 
cannot  be  obtained  because  I 
physician  or  psychologist  is  o 
country  for  an  extended  peri< 
on  an  extended  vacation,  seri 
deceased,  or  for  any  other  rei 
consultative  examination  wil 
rescheduled  with  another  phj 
psychologist 

(1)  Denial;  or 

(2)  Cessation:  or 

(3)  Allowance  of  disability 
ended;  or 

(4)  Allowance  with  an  onsc 
than  the  filing  date. 
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3  report  of  a  complete 
nation  is  involved. 


the  report  should  include  the  following 
elements: 

(1)  Your  major  or  chief  complaint(s); 

(2)  A  detailed  description,  within  the 
area  of  specialty  of  the  examination,  of 
the  history  of  your  major  complalnt(s}; 

(3)  A  description,  and  disposition,  of 
pertinent  "positive"  and  "negative" 
detailed  findings  based  on  the  history, 
examination  and  laboratory  tests 
related  to  the  major  complaint(s),  and 
any  other  abnormalities  or  lack  thereof 
reported  or  foimd  during  examination  or 
laboratory  testing; 

(4)  The  results  of  laboratory  and  other 
tests  (e.g..  X-rays]  performed  according 
to  the  requirements  stated  in  the  Listing 
of  Impairments  (see  Appendix  1  of 
Subpart  P  of  Part  404  of  this  Chapter); 

(5)  The  diagnosis  and  prognosis  for 
your  impairment(s); 

(6)  A  statement  about  what  you  can 
still  do  despite  your  impairment(s), 
unless  the  claim  Is  based  on  statutory 
blindness.  This  statement  should 
describe  the  opinion  of  the  consultative 
physician  or  psychologist  about  your 
ability,  despite  your  impairmentfs),  to  do 
work-related  activities  such  as  sitting, 
standing,  walking,  lifting,  carrying, 
handling  objects,  hearing,  speaking,  and 
traveling;  and,  in  cases  of  mental 
impairment(s],  the  opinion  of  the 
consultative  physician  or  psychologist 
about  your  ability  to  understand,  to 
carry  out  and  remember  instructions, 
and  to  respond  appropriately  to 
supervision,  coworkers  and  work 
pressures  in  a  work  setting:  and 

(7]  In  addition,  the  consultative 
physician  or  psycliologist  will  consider, 
and  provide  some  explanation  or 
comment  on,  your  major  complaint(s) 
and  any  other  abnormalities  found 
during  the  history  and  examination  or 
reported  from  the  laboratory  tests.  The 
history,  examination,  evaluation  of 
laboratory  test  results,  and  the 
conclusions  will  represent  the 
information  provided  by  the  physician 
or  psychologist  who  signs  the  report 

(d)  When  a  complete  consultative 
examination  is  not  required.  When  the 
evidence  we  need  does  not  require  a 
complete  consultative  examination  (for 
example,  we  need  only  a  specific 
laboratory  test  result  to  complete  the 
record),  we  may  not  require  a  report 
containing  all  of  the  elements  in 
paragraph  (c). 

(e)  Signature  requirements.  AH 
consultative  examination  reports  will  be 
personally  reviewed  and  signed  by  the 
physician  or  psychologist  who  actually 
performed  the  examination.  This  attests 
to  the  fact  that  the  physician  or 
psychologist  doing  the  examination  or 
testing  is  solely  responsible  for  the 


report  contents  and  for  the  conclusions, 
explanations  or  comments  provided 
with  respect  to  the  history.  examinatioQ 
and  evaluation  of  laboratory  test  resohs. 
The  signature  of  the  examining 
physician  or  psychologist  on  a  report 
annotated  "not  proofed "  or  "dictated 
but  not  read"  is  not  acceptable.  A 
rubber  stamp  signatore  of  ■  physidan  or 
psychologist  or  the  physician's  or 
psychologist's  signature  entered  by  any 
other  person  is  not  acceptable. 

S4t6^19o    When  a  proiMrty  sigMd 
consuttathf*  examination  report  has  net 
beanracolWML 

If  a  consultative  examination  report  is 
received  unsigned  or  improperly  si^ed 
we  will  take  the  following  action. 

(a)  When  we  will  make 
determinations  and  decisions  without  a 
properly  signed  report  We  will  make  a 
determination  or  decision  hi  the 
circiunstances  specified  in  paragraphs 
(a)(1)  and  {a)(2)  of  this  section  without 
waiting  for  a  property  signed 
consultative  examination  report.  After 
we  have  made  the  determination  or 
decision,  we  will  obtain  a  properly 
signed  report  and  include  it  in  the  file 
unless  the  physician  or  psychologist 
who  performed  the  original  consultative 
examination  has  died. 

(1)  Continuous  period  of  disability 
allowance  with  an  onset  date  as  alleged 
or  earlier  than  alleged;  or 

(2)  Continuance  of  disability. 

(b)  When  we  will  not  make 
determinations  and  decisions  without  a 
properly  signed  report  We  will  not  use 
an  unsigned  or  improperly  signed 
consultative  examination  report  to  make 
the  determinations  or  decisions 
specified  in  paragraphs  (b)(1),  (b)(2), 
(b)(3),  and  (b)(4)  of  this  section.  When 
we  need  a  properly  signed  consultative 
examination  report  to  make  these 
determinations  or  decisions,  we  must 
obtain  such  a  report.  If  the  signature  of 
the  physician  or  psychologist  who 
performed  the  original  examination 
cannot  be  obtained  because  the 
physician  or  psychologist  is  out  of  the 
country  for  an  extended  period  of  time, 
on  an  extended  vacation,  seriously  ill, 
deceased,  or  for  any  other  reason,  the 
consultative  examination  will  be 
rescheduled  with  another  physician  or 
psychologist 

(1)  Denial;  or 

(2)  Cessation;  or 

(3)  Allowance  of  disability  which  has 
ended;  or 

(4)  Allowance  with  an  onset  date  later 
than  the  fiUng  date. 


9416J19P    Revitwtngraportsot 
constiNatlv*  axamlnaMon*. 

(a)  We  will  review  the  report  of  the 
consultative  examination  to  determine 
whether  the  specific  information 
requested  has  been  furnished.  We  will 
consider  the  following  factors  In 
reviewing  the  report 

(1)  Whether  the  report  provides 
evidence  which  serves  as  an  adequate 
basis  for  decisionmaking  in  terms  of  the 
impairment  it  assesses; 

(2)  Whether  the  report  is  internally 
consistent;  Whether  all  the  diseases, 
impairments  and  complaints  described 
in  the  history  are  adequately  assessed 
and  reported  in  the  clinical  findings; 
Whether  the  conclusions  correlate  the 
findings  from  your  medical  history, 
clinical  examination  and  laboratory 
tests  and  explain  all  abnormalities; 

(3)  Whether  the  report  is  consistent 
with  the  other  Information  available  to 
us  within  the  specialty  of  the 
examination  requested;  Whether  the 
report  fails  to  mention  an  important  or 
relevant  complaint  within  that  specialty 
that  is  noted  in  other  evidence  in  the  file 
(e.g.,  your  blindness  in  one  eye, 
amputations,  pain,  alcoholism, 
depression); 

(4)  Whether  this  is  an  adequate  report 
of  examination  as  compared  to 
standards  set  out  fn  the  coxu^e  of  a 
medical  education;  and 

(5)  Whether  the  report  is  properly 
signed. 

(b)  If  the  report  is  inadequate  or 
incomplete,  we  will  contact  the 
examining  consultative  physician  or 
psychologist  give  an  explanation  of  our 
evidentiary  needs,  and  ask  that  the 
physician  or  psychologist  furnish  the 
missing  information  or  prepare  a  revised 
report. 

(c)  With  your  permission,  or  where  the 
examination  discloses  new  diagnostic 
information  or  test  results  that  reveal 
potentially  life-threatening  situations, 
we  will  refer  the  consultative 
examination  report  to  your  treating 
physician  or  psychologist  When  we 
refer  the  consultative  examination 
report  to  your  treating  physician  or 
psychologist  without  your  permission, 
we  will  notify  you  that  we  have  done  sa 

(d)  We  will  perform  ongoing  special 
management  studies  on  tbe  quality  of 
consultative  examinations  purchased 
from  major  medical  sources  and  the 
appropriateness  of  the  examinations 
authorized. 

(e)  We  will  take  steps  to  ensure  thai 
consultative  examinations  are 
scheduled  only  with  medical  sources 
who  have  access  to  the  equipment 
required  to  provide  an  adequate 
assessment  and  record  of  the  existence 


and  level  of  severity  of  your  alleged 
impairments. 

S416.91»q    ConfHct  of  intarMl 

All  implications  of  possible  conflict  of 
interest  between  medical  or 
psjrchological  consultants  and  their 
medical  or  psychological  practices  will 
be  avoided.  Such  consultants  are  not 
only  those  physicians  and  psychologists 
who  work  for  us  directly  but  are  also 
those  who  do  review  and  adjudication 
work  in  the  State  agencies.  Physicians 
and  psychologists  who  work  for  us 
directly  as  employees  or  under  contract 
will  not  work  concurrently  for  a  State 
agency.  Physicians  and  psychologists 
who  do  review  work  for  us  will  not 
perform  consultative  examinations  for 
us  without  our  prior  approval.  In  such 
situations,  the  physician  or  psychologist 
will  disassociate  himself  or  herself  from 
further  involvement  fai  the  case  and  will 
not  participate  in  the  evaluation, 
decision,  or  appeal  actions.  In  addition, 
neither  they,  nor  any  member  of  their 
families,  will  acquire  or  maintain,  either 
directly  or  indirectly,  any  finandal 
interest  in  a  medical  partnership, 
corporation,  or  similar  relationship  in 
which  consultative  examinations  are 
provided.  Sometimes  physidans  and 
psychologists  who  do  review  work  for 
us  will  have  prior  knowledge  of  a  case; 
for  example,  when  the  daimant  was  a 
patient  Where  this  is  so,  the  physidan 
or  psychologist  will  not  partidpate  in 
the  review  or  determination  of  the  case. 
This  does  not  predude  the  physician  or 
psychologist  fi-om  submitting  medical 
evidence  based  on  treatment  or 
examination  of  the  daimant 

AutboriziDg  and  Moniloring  the  Referral 
Process 

S  416.919s    Authorisinf  andMonttortngttie 
consullattve  axamlnatioa 

(a)  Day-to-day  responsibibty  for  tbe 
conuiltative  examination  process  rests 
with  the  State  agendes  thai  make 
disability  determinations  for  us. 

(b)  The  State  agency  will  maintain  a 
good  working  relationship  with  the 
medical  community  in  order  to  recruit 
su^ident  numbers  of  physidans  and 
other  providers  of  medical  services  to 
ensure  ready  availabihty  of  consultative 
examination  providers. 

(c)  Consistent  with  Federal  and  State 
laws,  the  State  agency  administrator 
will  work  to  achieve  appropriate  rates 
of  payment  for  purchased  medical 
services. 

(d)  Each  State  agency  will  be 
responsible  for  comprehensive  oversight 
Bianagement  of  its  consultative 
examination  program,  with  spectal 
emphasis  on  key  providers. 
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(e)  A  key  consultative  examination 
provider  is  a  provider  that  meets  at  least 
one  of  the  following  conditions: 

(1)  Any  consultative  examination 
provider  with  an  estimated  annual 
billing  to  the  Social  Security  and 
Supplemental  Security  Income  programs 
of  at  least  $100,000;  or 

(2)  Any  consultative  examination 
provider  with  a  practice  of  medicine, 
osteopathy,  or  psychology  directed 
primarily  towards  evaluation 
examinations  rather  than  the  treatment 
of  patients;  or 

(3)  Any  consultative  examination 
provider  that  does  not  meet  the  above 
criteria,  but  is  one  of  the  top  five 
consultative  examination  providers  in 
the  State  by  dollar  volume,  as  evidenced 
by  prior  year  data. 

(H  State  agencies  have  flexibility  in 
managing  their  consultative 
examination  programs,  but  at  a 
minimum  will  provide: 

(1)  An  ongoing  active  recruitment 
program  for  consultative  examination 
providers; 

(2)  A  process  for  orientation,  training, 
and  review  of  new  consultative 
examination  providers,  with  respect  to 
SSA's  program  requirements  involving 
consultative  examination  report  content 
and  not  with  respect  to  medical 
techniques; 

(3)  Procedures  for  control  of 
scheduling  consultative  examinations; 

(4)  Procedures  to  ensure  that  close 
attention  is  given  to  specific  evaluation 
issues  involved  in  each  case; 

(5)  Procedures  to  ensure  that  only 
required  examinations  and  tests  are 
authorized  in  accordance  with  the 
standards  set  forth  in  this  subpart; 

(6)  Procedures  for  providing  medical 
or  supervisory  approval  for  the 
authorization  or  purchase  of 
consultative  examinations  and  for 
additional  tests  or  studies  requested  by 
consulting  physicians  and  psychologists. 
This  includes  physician  approval  for  the 
ordering  of  any  diagnostic  test  or 
procedure  where  the  question  of 
significant  risk  to  the  claimant/ 
beneficiary  might  be  raised.  See 

5  416.919m.    - 

(7)  procedures  for  the  ongoing  review 
of  consultative  examination  results  to 
ensure  comphance  with  written 
guidelines; 

(8)  Procedures  to  encourage  active 
participation  by  physicians  and 
psychologists  in  the  consultative 
examination  oversight  program; 

(9)  Procedures  for  handling 
complaints; 

(10)  Procedures  for  evaluating 
claimant  reactions  to  key  providers;  and 

(11)  A  program  of  systematic,  onsite 
reviews  of  key  providers  that  will 


include  annual  onsite  reviews  of  such 
providers  when  claimants  a^  present 
for  examinations.  This  provision  does 
not  contemplate  that  such  reviews  will 
involve  participation  in  the  actual 
examinations  but  rather,  offer  an 
opportunity  to  talk  with  claimants  at  the 
provider's  site  before  and  after  the 
examination  and  to  review  the 
provider's  overall  operation. 

(g)  The  State  agencies  will  cooperate 
vsrith  us  when  we  conduct  monitoring 
activities  in  connection  with  their 
oversight  management  of  their 
consultative  examination  programs. 

Procedures  To  Monitor  the  Consultative 
Examination 

S  416.919!    Consultative  examination 
oversight 

(a)  We  will  ensure  that  referrals  for 
consultative  examinations  and 
purchases  of  consultative  examinations 
are  made  in  accordance  with  our 
policies.  We  will  also  monitor  both  the 
referral  processes  and  the  product  of  the 
consultative  examinations  obtained. 
This  monitoring  may  include  reviews  by 
independent  medical  specialists  under 
direct  contract  with  SSA. 

(b)  Through  our  regional  offices,  we 
will  imdertake  periodic  comprehensive 
reviews  of  each  State  agency  to 
evaluate  each  State's  management  of 
the  consultative  examination  process. 
The  review  will  involve  visits  to  key 
providers,  with  State  staff  participating, 
including  a  program  physician  when  the 
visit  will  deal  with  medical  techniques 
or  judgment  or  factors  that  go  to  the 
core  of  medical  professionalism. 

(c)  We  will  also  perform  ongoing 
special  management  studies  of  the 
quality  of  consultative  examinations 
purchased  from  key  providers  and  other 
sources  and  the  appropriateness  of  the 
examinations  authorized. 

10.  Section  416.920  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9416.920    Evaluation  of  dtoabiilty  of  adults, 

mi 


(a)  Steps  in  evaluating  disability.  We 
consider  all  evidence  in  your  case 
record  when  we  make  a  determination 
or  decision  whether  you  are  disabled. 
When  you  file  a  claim  for  Supplemental 
Security  Income  disability  benefits  and 
are  age  18  or  older,  we  use  the  following 
evaluation  process.  If  you  are  doing 
substantial  gainful  activity,  we  will 
determine  that  you  are  not  disabled  If 
you  are  not  doing  substantial  gainful 
activity,  we  will  Rni  consider  the  effect 
of  your  physical  or  mental  impairment  if 
you  have  more  than  one  impairment  we 
will  also  consider  the  combined  effect  of 
your  impairments.  Your  impairment(s) 


must  be  severe  and  meet  the  duration 
requirement  before  we  can  find  you  to 
be  disabled.  We  follow  a  set  order  to 
determine  whether  you  are  disabled.  We 
review  any  current  work  activity,  the 
severity  of  your  impairment(s),  your 
residual  functional  capacity,  your  past 
work,  and  your  age,  education,  and 
work  experience.  If  we  can  find  that  you 
are  disabled  or  not  disabled  at  any  point 
in  the  review,  we  do  not  review  your 
claim  further.  Once  you  have  been  found 
eligible  for  Supplemental  Security 
Income  benefits  based  on  disability,  we 
follow  a  somewhat  different  order  of 
evaluation  to  determine  whether  your 
eligibility  continues,  as  explained  in 
9  416.994(11(6). 


11.  Section  416.927  is  revised  to  read 
as  follows: 

9  416.927    Evaluating  ntedlcal  opinions 
about  your  linpalrment(s)  or  disability. 

(a)  General.  (1)  You  can  only  be  found 
disabled  if  you  are  unable  to  do  any 
substantial  gainful  activity  by  reason  of 
any  medically  determinable  physical  or 
mental  impairment  which  can  be 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  less  than  12 
months.  See  9  416.905.  Your  impairment 
must  result  firom  anatomical, 
physiological,  or  psychological 
abnormalities  which  are  demonstrable 
by  medically  acceptable  clinical  and 
laboratory  diagnostic  techniques.  See 

9  416.90& 

(2)  Evidence  that  you  submit  or  that 
we  obtain  may  contain  medical 
opinions.  Medical  opinions  are 
statements  from  physicians  and 
psychologists  or  other  acceptable 
medical  sources  that  reflect  judgments 
about  the  nature  and  severity  of  your 
impairment(s),  includinq  your 
symptoms,  diagnosis  and  prognosis, 
what  you  can  still  do  despite 
impairment(8],  and  your  physical  or 
mental  restrictions. 

(b)  How  we  consider  medical 
opinions.  In  deciding  whether  you  are 
disabled,  we  will  always  consider  the 
medical  opinions  in  your  case  record 
together  with  the  rest  of  the  relevant 
evidence  we  receive. 

(c)  Making  disability  determinations. 
After  we  review  all  of  the  evidence 
relevant  to  your  claim,  including 
medical  opinions,  we  make  findings 
about  what  the  evidence  shows. 

(1)  If  all  of  the  evidence  we  receive, 
including  all  medical  opinion(s),  is 
consistent  and  there  is  sufficient 
evidence  for  us  to  decide  whether  you 
are  disabled,  we  will  make  our 


determination  or  decision  I 
evidence. 

(2)  If  any  of  the  evidence 
record,  inchiding  any  medi 
is  inconsistent  with  other  e 
internally  inconsistent  we 
of  the  evidence  and  see  wl 
decide  whether  you  are  dij 
on  the  evidence  we  have. 

(3)  If  the  evidence  is  con 
do  not  have  sufficient  evid 
decide  whether  you  are  dij 
after  weighing  the  evideno 
we  cannot  reach  a  conclus 
whether  yon  are  disabled, 
obtain  additional  evidence 
provisions  of  9  9  418.912  ar 
through  416.919h.  We  will  i 
additional  existing  records 
your  treating  sources  or  an 
examining  sources,  ask  yo< 
consultative  examination  t 
expense,  or  ask  you  or  oth< 
information.  We  will  consi 
additional  evidence  we  re( 
with  the  evidence  we  alref 

(4)  When  there  are  incor 
the  evidence  that  cannot  b 
when  despite  efforts  to  obi 
evidence  the  evidence  is  n 
we  will  make  a  determinal 
decision  based  on  the  erid 
have. 

(d)  How  we  weigh  medii 
Regardless  of  its  source,  w 
evaluate  every  medical  op 
receive.  Unless  we  give  a  t 
source's  opinion  controUin 
under  paragraph  (d)(2)  of  t 
we  consider  all  of  the  folio 
in  deciding  the  weight  we ; 
medical  opinion. 

(1)  Examining  relationsi 
we  give  more  weight  to  th< 
source  who  has  examined 
the  opinion  of  a  source  wh 
examined  you. 

(2)  Treatment  relationsh 
we  give  more  weight  to  op 
your  treating  sources,  sine 
sources  are  likely  to  be  th< 
professionals  most  able  to 
detailed,  longitudinal  pictt 
medical  impainnent(8)  anc 
unique  perspective  to  the  i 
evidence  that  cannot  be  ol 
the  objective  medical  fmdi 
from  reports  of  individual 
such  as  consultative  exam 
brief  hospitalizations.  If  w 
treating  source's  opinion  o 
of  the  nature  and  severity 
impainnent(8)  is  well-sopp 
medically  acceptable  dini< 
laboratory  diagnostic  tech 
not  inconsistent  with  the  o 
substantial  evidence  in  yo 
record,  we  will  give  it  coni 
weight  When  we  do  not  g 
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must  be  severe  and  meet  the  duration 
requirement  before  we  can  find  you  to 
be  disabled.  We  follow  a  set  order  to 
determine  whether  you  are  disabled.  We 
review  any  ciurent  work  activity,  the 
severity  of  your  impairment(s),  your 
residual  functional  capacity,  your  past 
work,  and  your  age,  education,  and 
work  experience.  If  we  can  find  that  you 
are  disabled  or  not  disabled  at  any  point 
in  the  review,  we  do  not  review  your 
claim  further.  Once  you  have  been  found 
eligible  for  Supplemental  Security 
Income  benefits  based  on  disability,  we 
follow  a  somewhat  different  order  of 
evaluation  to  determine  whether  your 
eligibility  continues,  as  explained  in 
§  416.994(f)(6). 


11.  Section  416.927  is  revised  to  read 
as  follows: 

9  416.927    Evaiuating  medlcai  opinions 
alKMit  your  iinpairm«nt(«)  or  disability. 

(a)  General.  (1)  You  can  only  be  found 
disabled  if  you  are  unable  to  do  any 
substantial  gainful  activity  by  reason  of 
any  medically  determinable  physical  or 
mental  impairment  which  can  be 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  less  than  12 
months.  See  S  416.905.  Your  impairment 
must  result  firom  anatomical, 
physiological,  or  psychological 
abnormalities  which  are  demonstrable 
by  medically  acceptable  clinical  and 
laboratory  diagnostic  techniques.  See 

S  416.90a 

(2)  Evidence  that  you  submit  or  that 
we  obtain  may  contain  medical 
opinions.  Medical  opinions  are 
statements  from  physicians  and 
psychologists  or  other  acceptable 
medical  sources  that  reflect  judgments 
about  the  nature  and  severity  of  your 
impairment(s),  includinq  your 
symptoms,  diagnosis  and  prognosis, 
what  you  can  still  do  despite 
impairment(s),  and  your  physical  or 
mental  restrictions. 

(b)  How  we  consider  medical 
opinions.  In  deciding  whether  you  are 
disabled,  we  will  always  consider  the 
medical  opinions  in  your  case  record 
together  with  the  rest  of  the  relevant 
evidence  we  receive. 

(c)  Making  disability  determinations. 
After  we  review  all  of  the  evidence 
relevant  to  your  claim,  including 
medical  opinions,  we  make  findings 
about  what  the  evidence  shows. 

(1)  If  all  of  the  evidence  we  receive, 
including  all  medical  opinion(s),  is 
consistent  and  there  is  sufficient 
evidence  for  us  to  decide  whether  you 
are  disabled,  we  will  make  our 


determination  or  decision  based  on  dMt 
evidence. 

(2)  If  any  of  the  evidence  in  your  case 
recostl,  inchtding  any  medical  opinian(s], 
is  inconsistent  with  other  evidence  or  is 
internally  inconsistent,  we  will  weigh  all 
of  the  evidence  and  see  whether  we  can 
decide  whether  you  are  disabled  based 
on  the  evidence  we  have. 

(3)  If  the  evidence  is  consistent  but  we 
do  not  have  sufficient  evidence  to 
decide  whether  you  are  disabled,  or,  if 
after  weighing  the  evidence  we  decide 
we  cannot  reach  a  conclusion  about 
whether  yon  are  disal>)ed,  we  will  try  to 
obtain  additional  evidence  under  the 
provisions  of  (9  416.912  and  416.919 
through  416.919h.  We  will  request 
additional  existing  records,  recontact 
your  treating  sources  or  any  other 
examining  sources,  ask  you  to  undergo  a 
consultative  examination  at  our 
expense,  or  ask  you  or  others  for  more 
information.  We  will  consider  any 
additional  evidence  we  receive  together 
with  the  evidence  we  already  have. 

(4)  When  tbeie  are  inconsistencies  in 
the  evidence  that  cannot  be  resolved,  or 
when  despite  efforts  to  obtain  additional 
evidence  the  evidence  n  not  complete, 
we  will  make  a  determination  or 
decision  l)ased  on  the  evidence  we 
have. 

(d)  How  we  weigh  medical  opinions. 
Regardless  of  its  source,  we  will 
evaluate  every  medical  opinion  we 
receive.  Unless  we  give  a  treating 
source's  opinion  controUing  wei^t 
under  paragraph  (d)(2)  of  this  section, 
we  consider  ail  of  the  following  factors 
in  deciding  the  weight  we  give  to  any 
medical  opinion. 

(1)  Examining  relationship.  Generally, 
we  give  more  weight  to  the  opinion  of  a 
source  who  has  examined  you  than  to 
the  opinion  of  a  source  who  has  not 
examined  you. 

(2)  Treatment  relationship.  Generally, 
we  give  more  weight  to  opinions  from 
your  treating  sources,  since  these 
sources  are  likely  to  be  the  medical 
professionals  most  able  to  provide  a 
detailed,  longitudinal  picture  of  your 
medical  impairment(8)  and  may  bring  a 
unique  perspective  to  the  medical 
evidence  that  cannot  be  obtained  from 
the  ob|ective  medical  findings  aloae  or 
from  reports  of  individual  examinations, 
such  as  consultative  examinations  or 
brief  hospitalizatiooa.  If  we  find  that  a 
treating  source's  opinion  on  the  issuers) 
of  the  natiu«  and  severity  of  your 
impaimient(s)  is  well-supported  by 
medically  acceptable  dinica]  and 
laboratory  diagnostic  techniques  and  is 
not  inconsistent  with  the  other 
substantial  evidence  in  yo\a  case 
record,  we  will  give  it  controlhng 
weight  When  we  do  not  give  the 


treating  source's  opinion  contrdhng 
weight,  we  apply  ttte  factors  Hsted 
below,  as  well  as  the  factors  m 
paragrapbs  (d)  (3)  through  (5)  of  this 
section  in  determining  the  weight  to  give 
the  opinion.  We  will  always  give  good 
reasons  in  our  notice  of  determination  or 
decision  for  the  weight  we  give  your 
treating  source's  opinion. 

(i)  Length  of  the  treatment  relationship 
and  the  frequency  of  examination. 
Generally,  the  longer  a  treating  source 
has  treated  you  and  the  more  times  you 
have  been  seen  by  a  treating  source,  tlie 
more  weight  we  will  give  to  the  source's 
medical  opinion.  When  the  treating 
source  has  seen  you  a  number  of  times 
and  long  enough  to  have  obtained  a 
longitudinal  picture  of  your  impairment, 
we  will  give  the  source's  opinion  more 
weight  than  we  would  give  it  if  it  were 
from  a  nontreating  source. 

(ii)  Nature  and  extent  of  the  treatment 
relationship.  Generally,  the  more 
knowledge  a  treating  source  has  about 
your  impairment(s)  the  more  weight  we 
will  give  to  the  source's  medical  opinion. 
We  will  look  at  the  treatment  the  source 
has  provided  and  at  the  kinds  and 
extent  of  examinations  and  testing  the 
source  has  performed  or  ordered  from 
specialists  and  independent 
laboratories.  For  example,  if  yoor 
ophthalmologist  notices  that  you  have 
complained  of  r>eck  pain  during  your  eye 
examinations,  we  will  consider  his  or 
her  opinion  with  respect  to  your  nedt 
pain,  but  we  will  give  it  less  weight  than 
that  of  another  physician  who  has 
treated  you  for  the  neck  pain.  When  the 
treating  source  has  reasonable 
knowledge  of  your  impairmentfs],  we 
will  give  the  source's  opinion  more 
weight  than  we  would  give  it  if  it  were 
from  a  nontreating  source. 

(3)  Supportability.  The  more  a  medical 
source  presents  relevant  evidence  to 
support  an  opinion,  particularly  medical 
signs  and  laboratory  findings,  the  more 
weight  we  will  give  that  opinion.  The 
better  an  explanation  a  source  provides 
for  an  opinion,  the  more  weight  we  wiD 
give  that  opinion.  Furthemtore,  because 
nonexamining  sources  have  no 
examining  or  treating  relationship  widj 
you,  the  weight  we  will  give  their 
opinions  will  depend  on  the  degree  to 
which  they  provide  supporting 
explanations  for  their  opinions.  We  wffl 
evaluate  the  degree  to  which  these 
opinions  consider  all  of  the  pertinent 
evidence  in  your  claim,  including 
opinions  of  treating  and  other  examining 
sources. 

(4)  Consistency.  Generally,  the  more 
consistent  an  opinion  is  with  the  record 
as  a  whole,  the  more  weight  we  wiD  give 
to  that  opinion. 


(5)  Specialization.  We  generally  give 

more  weight  to  the  opinion  of  a 
specialist  at>out  medical  issues  related 
to  his  or  her  area  of  specialty  than  to  the 
opinion  of  a  source  who  is  not  a 
specialist. 

(6)  Other  factors.  When  we  consider 
how  much  weight  to  give  to  a  nrtedical 
opinion,  we  w^  also  consider  any 
factors  you  or  others  bring  to  our 
attention,  or  of  which  we  are  aware, 
which  tend  to  support  or  contradict  the 
opinion. 

(e)  Medical  source  opinions  on  issues 
reserved  to  the  Secretary. 

(1)  Opinions  that  you  are  disabled. 
We  are  responsible  for  making  the 
determination  or  decision  about  whether 
you  meet  the  statutory  definition  of 
disability.  In  so  doing,  we  review  all  of 
the  medical  findings  and  other  evidence 
that  support  a  medical  source's 
statement  that  you  are  disabled.  A 
statement  by  a  medical  source  that  you 
are  "disabled"  or  "unable  to  work"  does 
not  mean  that  we  will  determine  that 
you  are  disabled. 

(2)  Other  opinions  on  issues  reserved 
to  the  Secretary.  We  use  medical 
sources,  including  your  treating  source, 
to  provide  evidence,  including  opinions, 
on  the  nature  and  severity  of  your 
impairment(8).  Although  we  consider 
opinions  from  treating  and  examining 
sources  on  issues  such  as  whether  your 
impairment(B)  meets  or  equals  the 
requirements  of  any  impairment(s)  in  the 
Listing  of  Impairments  in  Appendix  1  to 
subpart  P  of  part  404  of  this  chapter, 
your  residual  functional  capaaty  (see 

S  S  416.945  and  416.946).  or  the  j 

application  of  vocational  factors,  the 
final  responsibility  for  deciding  these       I 
issues  is  reserved  to  the  Secretary.  We 
will  not  give  any  special  significance  to 
the  source  of  the  opinion  on  these 
issues. 

(f)  Opinions  of  nonexamining  medical 
and  psychological  consultants  and  other 
nonexamining  physicians  and 
psychologists.  We  consider  all  evidence 
from  nonexamining  physidatw  and 
psychologists  to  be  opinion  evidence. 
When  we  consider  the  opinions  of 
nonexamining  sources  on  the  nature  and 
severity  of  your  impairments,  we  apply 
the  rules  set  forth  in  paragraphs  (a) 
through  (e)  of  this  section,  bi  addition, 
the  following  rules  apply  to  State  agency 
medical  and  psychological  consultants, 
and  to  medical  advisors  we  consult  in 
connection  with  administrative  law 
judge  hearings  and  Appeals  Council 
review. 

(1)  At  the  initial  and  reconsideration 
steps  in  the  administrative  review 
process,  except  in  dtsabihty  hearings. 
State  agency  medical  and  psychological 
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consultants  are  members  of  the  teams 
that  make  the  determinations  of 
disability.  A  State  agency  medical  or 
psychological  consultant  will  consider 
the  evidence  in  your  case  record  and 
make  findings  of  fact  about  the  medical 
issues,  including,  but  not  limited  to.  the 
existence  and  severity  of  your 
impairment(s).  the  existence  and 
severity  of  your  symptoms,  whether 
your  impainnent(8)  meets  or  equals  the 
requirements  for  any  impairment  listed 
in  Appendix  1  to  subpart  P  of  part  404  of 
this  chapter,  and  your  residual 
functional  capacity.  These 
administrative  Hndings  of  fact  are  based 
on  the  evidence  in  your  case  record  but 
are  not  themselves  evidence  at  these 
steps. 

(2)  Administrative  law  judges  are 
responsible  for  reviewing  the  evidence 
and  making  Hndings  of  fact  and 
conclusions  of  law.  Administrative  law 
judges  are  not  bound  by  any  Hndings 
made  by  State  agency  medical  or 
psychological  consultants.  However, 
these  findings  are  considered  at  the 
hearing  level  See  S  416.912(b)(6).  When 
administrative  law  judges  consider 
these  findings,  they  will  evaluate  them 
using  the  rules  set  forth  in  paragraphs 
(a)  through  (e)  of  this  section.  Also, 
administrative  law  judges  may  ask  for 
and  consider  the  opinions  of  medical 
advisors  on  the  nature  and  severity  of 
your  impairment(8)  and  whether  your 
impainnent(8)  equals  the  requirements 
of  any  listed  impairment  in  appendix  1 
to  subpart  P  of  part  404  of  this  chapter. 

(3)  \Vhen  the  Appeals  Council  makes 
a  decision,  it  will  follow  the  same  rules 
for  considering  opinion  evidence  as 
administrative  law  judges  follow. 

12.  Section  416.945  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§416.945    Your  rMidual  functloaal 
capacity. 

(a)  General.  Your  impairment{s)  may 
cause  physical  and  mental  limitations 
that  affect  what  you  can  do  in  a  work 
setting.  Your  residual  functional 
capacity  is  what  you  can  still  do  despite 
your  limitations.  If  you  have  more  than 
one  impairment,  we  will  consider  all  of 
your  impairments  of  which  we  are 
aware.  We  consider  your  capacity  for 
various  functions  as  described  in 
paragraphs  (b)  physical  abilities;  (c) 
mental  impairments:  and  (d)  other 
impairments  of  this  section.  A  residual 
functional  capacity  assessment  may 
include  descriptions  (including  your 
own)  of  limitations  that  go  beyond  the 
symptoms  that  are  important  in  the 
diagnosis  and  treatment  of  your  medical 
condition.  Observations  of  your  work 


limitations,  in  addition  to  those  usually 
made  during  formal  medical 
examinations,  may  also  be  used.  These 
descriptions  and  observations,  when 
used,  must  be  considered  along  with  the 
rest  of  your  medical  record  to  enable  us 
to  decide  to  what  extent  your 
impairment(8]  keeps  you  from 
performing  partictilar  work  activities. 
This  assessment  of  your  remaining 
capacity  for  work  is  not  a  decision  on 
whether  you  are  disabled,  but  is  used  as 
the  basis  for  determining  the  particular 
types  of  work  you  may  be  able  to  do 
despite  your  impainnent(s).  Then,  using 
the  guidelines  in  S9  416.960  through 
416.969,  your  vocational  background  is 
considered  along  with  your  residual 
functional  capacity  in  arriving  at  a 
disability  determination  or  decisioa  In 
deciding  whether  disability  continues  or 
ends,  the  residual  functional  capacity 
assessment  may  also  be  used  to 
determine  whether  any  medical 
improvement  you  have  experienced  is 
related  to  your  ability  to  work  as 
discussed  in  S  416.994. 

13.  Section  416.946  is  revised  to  read 
as  follows: 

S  416.946    R«aponsit>mty  for  M««sslng  and 
dotvnnlning  residual  functional  capacity. 

The  State  agency  staff  medical  or 
psychological  consultants  or  other 
medical  or  psychological  consultants 
designated  by  the  Secretary  are 
responsible  for  ensuring  that  the  State 
agency  makes  a  decision  about  your 
residual  functional  capacity.  In  cases 
where  the  State  agency  maikes  the 
disability  determination,  a  State  agency 
staff  medical  or  psychological 
consultant  must  assess  residual 
functional  capacity  where  it  is  required. 
This  assessment  is  based  on  all  of  the 
evidence  we  have,  including  any 
statements  regarding  what  you  can  still 
do  that  have  been  provided  by  treating 
or  examining  physicians,  consultative 
physicians,  or  any  other  medical  or 
psychological  consultant  designated  by 
the  Secretary.  See  S  416.945.  For  cases  in 
the  disability  hearing  process,  the 
responsibility  for  deciding  your  residual 
functional  capacity  rests  with  either  the 
disability  hearing  officer  or,  if  the 
disability  hearing  officer's  reconsidered 
determination  is  changed  under 
fi  416.918,  with  the  Director  of  the  Office 
of  Disability  Hearings  or  his  or  her 
delegate.  For  cases  at  the 
Administrative  Law  Judge  hearing  or 
Appeals  Council  level,  the  responsibility 
for  deciding  your  residual  functional 
capacity  rests  with  the  Administrative 
Law  Judge  or  Appeals  Council. 


14.  Section  416.993  is  revised  to  read 
as  follows: 

§  416.993    Moolcw  #vW#fic#  III  contifHiinQ 

(a)  General.  If  you  are  entitled  to 
benefits  because  you  are  disabled,  we 
will  have  your  case  file  with  the 
supporting  medical  evidence  previously 
used  to  establish  or  continue  your 
entitlement  Generally,  therefore,  the 
medical  evidence  we  will  need  for  a 
continuing  disability  review  will  be  that 
required  to  make  a  current 
determination  or  decision  as  to  whether 
you  are  still  disabled,  as  defined  under 
the  medical  improvement  review 
standard.  See  §  $  416.979  and  416.994. 

(bj  Obtaining  evidence  from  your 
medical  sources.  You  must  provide  us 
with  reports  from  your  physician, 
psychologist  or  others  who  have  treated 
or  evaluated  you,  as  well  as  any  other 
evidence  that  will  help  us  determine  if 
you  are  still  disabled  See  S  416.912.  You 
must  have  a  good  reason  for  not  giving 
us  this  information  or  we  may  find  that 
your  disability  has  ended  See 
9  416.994(e)(2).  If  we  ask  you,  you  must 
contact  your  medical  sources  to  help  us 
get  the  medical  reports.  We  will  make 
every  reasonable  effort  to  help  you  in 
getting  medical  reports  when  you  give 
us  permission  to  request  them  from  your 
physician,  psychologist  or  other  medical 
sources.  See  {  416.912(d)(1)  concerning 
what  we  mean  by  every  reasonable 
effort.  In  some  instances,  such  as  when 
a  source  is  known  to  be  unable  to 
provide  certain  tests  or  procedures  or  is 
known  to  be  nonproductive  or 
uncooperative,  we  may  order  a 
consultative  examination  while  awaiting 
receipt  of  medical  source  evidence. 
Before  deciding  that  your  disabiUty  has 
ended,  we  «srill  develop  a  complete 
medical  history  covering  at  least  the  12 
months  preceding  the  date  you  sign  a 
report  about  your  continuing  disability 
status.  See  S  416.912(c). 

(c)  When  we  will  purchase  a 
consultative  examination.  A 
consultative  examination  may  be 
purchased  when  we  need  additional 
evidence  to  determine  whether  or  not 
your  disability  continues.  As  a  result 
we  may  ask  you,  upon  our  request  and 
reasonable  notice,  to  undergo 
consultative  examinations  and  tests  to 
help  us  determine  if  you  are  still 
disabled.  See  8  416.917.  We  will  decide 
whether  or  not  to  purchase  a 
consultative  examination  in  accordance 
ivith  the  standards  in  $$  416.919a 
through  4ia.919b. 

(FR  Doc  91-17966  Filed  7-31-01:  6-45  amj 
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14.  Section  416.993  is  revised  to  read 
as  follows: 

41fl.VV9     DMOICW  SVIIMflCV  m  COflufiUing 

iftaabWty  r*vl«w  casM. 

(a)  General.  If  you  are  entitled  to 
beneBts  because  you  are  disabled,  we 
will  have  your  case  file  with  the 
supporting  medical  evidence  previously 
used  to  establish  or  continue  your 
entidement  Generally,  therefore,  the 
medical  evidence  we  will  need  for  a 
continuing  disability  review  will  be  that 
required  to  make  a  ciurent 
determination  or  decision  as  to  whether 
you  are  still  disabled,  as  defined  under 
the  medical  improvement  review 
standard.  See  S  S  416.979  and  416.994. 

(b)  Obtaining  evidence  from  your 
medical  sources.  You  must  provide  us 
with  reports  from  your  physician, 
psychologist,  or  others  who  have  treated 
or  evaluated  you,  as  well  as  any  other 
evidence  that  will  help  us  determine  if 
you  are  still  disabled  See  S  416.912.  You 
must  have  a  good  reason  for  not  giving 
us  this  information  or  we  may  find  that 
your  disability  has  ended  See 

S  416.994(e)(2).  If  we  ask  you,  you  must 
contact  your  medical  sources  to  help  us 
get  the  medical  reports.  We  will  make 
every  reasonable  effort  to  help  you  in 
getting  medical  reports  when  you  give 
us  permission  to  request  them  from  your 
physician,  psychologist  or  other  medical 
sources.  See  \  416.912(d)(1)  concerning 
what  we  mean  by  every  reasonable 
effort.  In  some  instances,  such  as  when 
a  source  is  known  to  be  unable  to 
provide  certain  tests  or  procedures  or  is 
known  to  be  nonproductive  or 
uncooperative,  we  may  order  a 
consultative  examination  while  awaiting 
receipt  of  medical  source  evidence. 
Before  deciding  that  your  dlsabiUty  has 
ended,  we  will  develop  a  complete 
medical  history  covering  at  least  the  12 
months  preceding  the  date  you  sign  a 
report  about  your  continuing  disability 
status.  See  S  416.912(c). 

(c)  When  we  will  purchase  a 
consultative  examination.  A 
consultative  examination  may  be 
purchased  when  we  need  additional 
evidence  to  determine  whether  or  not 
your  disability  continues.  As  a  result, 
we  may  ask  you,  upon  our  request  and 
reasonable  notice,  to  undergo 
consultative  examinations  and  tests  to 
help  us  determine  If  you  are  still 
disabled  See  8  416.917.  We  will  decide 
whether  or  not  to  purchase  a 
consultative  examination  in  accordance 
with  the  standards  in  JJ  416.919a 
through  41&919b. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21  and  36 
[Docket  Na  23345;  Notlc*  No.  89-7] 
RIN  2120-^AB53 

Primary  Category  Aircraft 

AQEMCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM). 

SUMMARY:  This  supplemental  notice 
corrects  statements  made  in  Notice  No. 
89-7,  concerning  the  applicability  of 
noise  standards  for  airplanes  in  the 
proposed  category  of  primary  aircraft. 
Contrary  to  what  was  stated  in  the 
notice,  existing  noise  standards  would 
be  applicable  to  primary  category 
airplanes,  primary  category-light 
airplanes  and  helicopters.  It  was  not  the 
intention  of  the  FAA  to  imply  that 
certification  in  the  primary  category 
constitutes  a  waiver  of  these  noise 
requirements.  The  FAA  seeks  additional 
comments  &om  the  public  on  amended 
language  to  clarify  the  application  of 
noise  standards  to  the  proposed  new 
categories  of  aircraft. 
DATES:  Comments  must  be  submitted  on 
or  before  September  30. 1991. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed  in  triplicate,  to: 
Federal  Aviation  Administration.  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-10),  Docket  No.  23345,  800 
Independence  Ave.  SW..  Washington, 
DC  20591.  Comments  delivered  must  be 
marked  Docket  No.  23345.  Comments 
may  be  examined  in  Room  915G 
weekdays  between  8:30  a.m.  and  5  p.m. 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT. 
T.  Lynn  Brown,  Aircraft  Engineering 
Division.  (AIR-110).  Aircraft 
Certification  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591. 
Telephone  (202)  287-9589. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

This  supplemental  notice  modifies 
Notice  89-7.  primary  Category  Aircraft 
(54  FR  9738.  March  7. 1989).  Conmients 
on  the  effect  of  this  change  on  the 
proposed  mles  are  invited.  Conunents 
should  be  limited  to  the  changes 
proposed  in  this  document.  Tliis  notice 
does  not  serve  to  rnopen  the  conunent 
period  on  the  remainder  of  the  original 
primary  category  proposal.  Interested 
persons  are  invited  to  comment  on  any 
portion  of  this  supplemental  notice  by 


submitting  wrlttea  data,  views,  or 
arguments  as  they  may  desire. 
Comments  relating  to  the  environmental, 
energy,  or  economic  impact  that  might 
result  from  adopting  the  proposab  aa 
modified  in  this  document  are  alao 
invited.  Communications  should  identify 
the  regulatory  docket  number  and  be 
submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  speciHed  above  will  be 
considered  by  the  Administrator  before 
taking  further  rulemaking  action. 
Commenters  vnshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  proposed 
rule  must  submit  with  those  comments  a 
self-addressed  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  23345."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  SNPRM 

Any  person  may  obtain  a  copy  of  this 
SNPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration  Office 
of  Public  AHairs,  Attention:  Public 
Inquiry  Center  (APA-200).  800 
Independence  Avenue  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
SNPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  hituie  NPRM's  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  No.  11-2A.  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  apiriication 
procedure. 

Background 

On  March  7, 1989,  the  FAA  pubhshed 
Notice  Na  89-7  (Primary  Category 
Aircraft),  wMch  proposed  the  adt^tion 
of  a  new  category  of  aircraft  to  be 
known  as  "primary  category"  aircraft 
Such  aircraft  would  be  of  simple  design 
intended  for  pleasure  and  personal  use 
only.  The  aircraft  (airplanes,  gliders, 
rotorcraft.  maimed  free  balloons,  etc) 
would  be  unpowered  or  powered  by  a 
single,  naturally  aspirated  engine  having 
a  certi^cated  takeoff  rating  of  200  shaft 
horsepower  or  less,  a  maximum  weight 
of  2.500  pounds  or  less,  and  would  have 
unpressurized  cabins.  The  NPRM  also 
discussed  proposals  for  type, 
production,  and  airworthiness 
certification  standards  and  procedures 
that  would  be  simpler  than  those 
ctuTendy  contained  in  Federal  Aviation 
Regulations  (FAR)  Parts  21.  23.  and  27 
and  that  are  appUcable  to  aircraft  of  this 
size  and  type. 

As  proposed,  the  rule  would  not 
require  type  or  airworthiness 


certification  of  ulb'alight  vehicles,  as 
defined  in  the  FAR,  but  it  would  permit 
certification  as  "primary  category-light" 
as  an  option  for  aircraft  currently 
classified  as  powered  ultralights  and 
"growth  versions"  of  ultralights  having  a 
maximum  certificated  weight  of  1,000 
pounds  or  less.  The  proposed  rules 
would  also  permit  certain  aircraft 
currently  certificated  in  the  standard 
(normal  utility,  or  acrobatic)  category  to 
be  converted  to  the  primary  category. 

In  the  Supplementary  Information 
section  of  Notice  No.  89-7,  it  was 
incorrectly  stated  that  within  the 
primary  category,  only  small  propeller- 
driven  airplanes  would  be  subject  to  the 
noise  requirements  of  FAR  Part  36.  This 
supplemental  notice  is  intended  to 
clarify  that,  as  proposed,  helicopters  in 
this  category  would  also  be  subject  to 
the  noise  restrictions. 

Ditcussion 

Effective  February  5. 1988.  FAR  part 
36  was  amended  (53  FR  3534.  February 
5. 1988]  to  add  Appendix  H,  Noise 
Standards  for  Helicopters  in  the  Normal, 
Transport,  and  Restricted  Categories, 
applicable  to  helicopters  for  which 
application  for  type  certification  was 
made  on  or  after  March  6. 1986.  Effective 
December  22, 1988.  FAR  Part  36  was 
further  amended  (53  FR  47394. 
November  22. 1988)  to  add  a  new 
Appendix  G.  Noise  Certification 
Standards  for  Propeller-Driven  Small 
Airplanes,  applicable  to  aircraft  for 
which  certification  tests  were  not 
completed  before  December  22. 1988. 
Appendix  G  contains  new  noise  testing 
procedures  to  be  used  in  all  certification 
tests  after  December  22, 1988,  although 
the  stringency  of  the  actual  noise  limits 
to  be  met  was  not  substantially  affected. 

The  effect  of  these  two  amendments 
was  overlooked  when  the  FAA  issued 
the  primary  category  NPRM.  In  addition, 
the  requirements  of  section  611  of  the 
Federal  Aviation  Act  of  1958  (FA  Act), 
which  apply  to  all  type  certificated 
aircraft,  may  affect  the  procedures  used 
to  certify  these  aircraft  as  discussed  in 
more  detail  later  in  this  preamble. 

Part  36  Requirements 

As  proposed,  primary  category 
aircraft  would  be  subject  to  part  36,  as 
follows: 

Rotorcraft 

Helicopters  certificated  in  the  primary 
category  would  be  required  to 
deaioostrate  compliance  with  the  noise 
standards  and  testing  procedures  in 
appendix  H  to  part  36.  Rotorcraft  other 
than  helicopters  are  not  subject  to  noise 
requirements  at  this  time. 


Propeller-Driven  Airplanes 

Primary  category  propeller 
airplanes  would  be  required 
requirements  of  appendix  G 
As  discussed  below,  howeve 
would  not  apply  to  aircraft  tl 
been  certificated  previously 
standard  category,  had  alrea 
demonstrated  compliance  wj 
appendix  F  or  G.  and  are  bei 
converted  to  primary  categoi 

Ultralights 

Ultralights,  as  defined  in  p 
the  FAR,  are  not  currently  si 
noise  requirements  of  either 
section  611  of  the  FA  Act.  H( 
persons  choosing  to  certifica 
ultralight  vehicles  in  the  prin 
category  would  also  be  requ: 
comply  with  appendix  G. 

Aircraft  Previously  Certifica 
Standard  Category 

The  FAA  proposes  that  aii 
previously  certificated  in  the 
(normal,  utility,  or  acrobatic^ 
that  have  shown  compliance 
applicable  requirements  of  p 
(appendix  F.  G,  or  H)  would 
required  to  re-demonstrate  c 
with  part  36  when  seeking  ci 
the  primary  category.  Howe' 
seeking  conversion  that  also 
acoustical  changes  as  defme 
21  and  36  would  be  required 
with  appendix  G  or  H  as  api 
Moreover,  conversions  to  pr 
category  for  helicopters  that 
certificated  before  appendix 
effective  would  be  required 
appendix  H.  Hehcopters  req 
treatment  that  differs  from  tl 
for  part  23  airplanes  becausi 
noise  control  standards  exis 
hehcopters  prior  to  adoption 
appendix  H. 

The  FAA  is  required  to  de 
apply  noise  control  standarc 
aircraft  These  standards  an 
14  CFR  part  36.  Accordingly 
seeking  certification  under  p 
category  would  be  required 
with  the  standards  of  Part  3< 
cost  of  such  compliance  mui 
considered  in  evaluating  the 
rale. 

Noise  Control  Requirementi 
Act 

The  Noise  Confrol  Act  of 
amended  section  611  of  the  1 
require  the  FAA,  before  issu 
original  type  certificate,  to  d 
whether  substantial  noise  a1 
can  be  achieved  by  prescrib 
standards  and  regulations,  i 
standards  and  regulations  fi 
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certirication  of  ultralight  vehicles,  as 
defined  in  the  FAR,  but  it  would  permit 
certification  as  "primary  category-light" 
as  an  option  for  aircraft  currenUy 
classified  as  powered  ultralights  and 
"growth  versions"  of  ultralights  having  a 
maximum  certificated  weight  of  1.000 
pounds  or  less.  The  proposed  rules 
would  also  permit  certain  aircraft 
currendy  certificated  in  the  standard 
(normal  utility,  or  acrobatic)  category  to 
be  converted  to  the  primary  category. 

In  the  Supplementary  Information 
section  of  Notice  No.  09-7,  it  was 
inoorrecUy  stated  that  within  the 
primary  category,  only  small  propeller- 
driven  airplanes  would  be  subject  to  the 
noise  requirements  of  FAR  Part  36.  This 
supplemental  notice  is  intended  to 
clarify  that,  as  proposed,  helicopters  in 
this  category  would  also  be  subject  to 
the  noise  restrictions. 

Discussion 

Effective  February  5, 1988,  FAR  part 
36  was  amended  (53  FR  3534,  February 
5, 1988)  to  add  Appendix  H,  Noise 
Standards  for  Helicopters  in  the  Normal, 
Transport  and  Restricted  Categories, 
applicable  to  helicopters  for  which 
application  for  type  certification  was 
made  on  or  after  March  6, 1988.  Effective 
December  22, 1988.  FAR  Part  36  was 
ftirther  amended  (53  FR  47394, 
November  22, 1988)  to  add  a  new 
Appendix  G,  Noise  Certification 
Standards  for  Propeller-Driven  Small 
Airplanes,  applicable  to  aircraft  for 
which  colification  tests  were  not 
completed  before  December  22, 1988. 
Appendix  G  contains  new  noise  testing 
procedures  to  be  used  in  all  certification 
tests  after  December  22, 1988,  although 
the  stringency  of  the  actual  noise  limits 
to  be  met  was  not  substantially  affected. 

The  effect  of  these  two  amendments 
was  overlooked  when  the  FAA  issued 
the  primary  category  NPRM.  In  addition, 
the  requirements  of  section  611  of  the 
Federal  Aviation  Act  of  1958  (FA  Act), 
which  apply  to  all  type  certificated 
aircraft,  may  affect  the  procedures  used 
to  certify  these  aircraft  as  discussed  in 
more  detail  later  in  this  preamble. 

Part  36  Requirements 

As  proposed,  primary  category 
aircraft  would  be  subject  to  part  36,  as 
follows: 

Rotorcraft 

Helicopters  certificated  in  the  primary 
category  would  be  required  to 
deanoostrate  compliance  with  the  noise 
standards  and  testing  procedures  in 
appendix  H  to  part  36.  Rotorcraft  other 
than  helicopters  are  not  subject  to  noise 
requirements  at  this  time. 


Propeller-Driven  Airplanes 

Primary  category  propeller-driven 
airplanes  would  be  required  to  meet  the 
requirements  of  appendix  G  to  part  36. 
As  discussed  below,  however,  this 
would  not  apply  to  aircraft  that  had 
been  certificated  previously  in  the 
standard  category,  had  already 
demonstrated  compliance  with 
appendix  F  or  G,  and  are  being 
converted  to  primary  category. 

UltraUghts 

Ultralights,  as  defined  in  part  103  of 
the  FAR,  are  not  currently  subject  to  the 
noise  requirements  of  either  part  36  or 
section  611  of  the  FA  Act.  However, 
persons  choosing  to  certificate  their 
ultralight  vehicles  in  the  primary 
category  would  also  be  required  to 
comply  with  appendix  G. 

Aircraft  Previously  Certificated  in  the 
Standard  Category 

The  FAA  proposes  that  aircraft 
previously  certificated  in  the  standard 
(normal,  utility,  or  acrobatic)  category 
that  have  shown  compliance  with  the 
appUcable  requirements  of  part  36 
(appendix  F,  G,  or  H)  would  not  be 
required  to  re-demonstrate  compliance 
with  part  36  when  seeking  conversion  to 
the  primary  category.  However,  aircraft 
seeking  conversion  that  also  undergo 
acoustical  changes  as  defined  in  parts 
21  and  36  would  be  required  to  comply 
with  appendix  G  or  H  as  applicable. 
Moreover,  conversions  to  primary 
category  for  helicopters  that  were  type 
certificated  before  appendix  H  became 
effective  would  be  required  to  meet 
appendix  H.  Helicopters  require 
treatment  that  differs  from  the  treatment 
for  part  23  airplanes  because  no  part  36 
noise  control  standards  existed  for 
helicopters  prior  to  adoption  of 
appendix  H. 

The  FAA  is  required  to  develop  and 
apply  noise  control  standards  to  all  civil 
aircraft  These  standards  are  set  out  in 
14  CFR  part  36.  Accordingly,  aircraft 
seeking  certification  under  primary 
category  would  be  required  to  comply 
with  the  standards  of  Part  36;  and  the 
cost  of  such  comphance  must  be 
considered  in  evaluating  the  proposed 
rule. 

Noise  Control  Requirements  of  the  FA 
Act 

The  Noise  Conbx)l  Act  of  1972 
amended  section  611  of  the  FA  Act  to 
require  the  FAA.  before  issuing  an 
original  type  certificate,  to  determine 
whether  substantial  noise  abatement 
can  be  achieved  by  prescribing 
standards  and  regulations,  unless 
standards  and  regulations  for  that 


aircraft  already  exist  In  making  this 
determination,  the  FAA  is  required  to 
consider,  among  other  issues,  whether 
any  proposed  standard  or  regulation 
would  be  economically  reasonable, 
technologically  practicable,  and 
appropriate  for  the  particular  type  of 
aircraft.  The  Noise  Control  Act  applies 
to  all  aircraft  except  ultralights  and 
aircraft  with  experimental  certificates, 
neither  of  which  are  subject  to  type 
certification. 

Supplemental  Regulatory  Evaluation 
Summary 

The  FAA  has  considered  the 
economic  impact  of  this  proposed 
modification  of  Notice  89-7,  Primary 
Category  Aircraft.  Helicopters 
certificated  under  the  proposed 
regulations  would  be  subject  to  the 
noise  standards  and  testing  procedures 
in  appendix  H  to  part  36,  regardless  of 
any  statement  to  the  contrary  in  FAA's 
Notice  89-7.  The  FAA  is  required  to 
apply  these  noise  standards  to  all  civil 
aircraft.  Thus,  any  incremental  costs 
resulting  from  the  imposition  of  these 
noise  standards  to  rotorcraft  certificated 
under  the  proposed  Primary  Category 
Aircraft  regulations  would  be 
attributable  to  part  36  rather  than  to  the 
proposed  rule. 

Executive  Order  12291  dated  February 
17, 1981,  directs  Federal  agencies  to 
promulgate  new  regulations  or  modify 
existing  regulations  only  if  the  potential 
benefits  to  society  from  the  regulatory 
changes  outweigh  the  potential  costs 
that  would  be  imposed  on  society.  In 
response  to  this  requirement  the  FAA 
normally  performs  a  benefit/cost 
analysis  of  each  proposed  and  final 
change  to  the  FAR.  In  the  case  of  this 
supplemental  notice,  however,  the  FAA 
has  determined  that  a  benefit/cost 
analysis  is  unwarranted  because  the 
proposal  merely  corrects  and  clarifies 
Notice  89-7  to  make  it  consistent  with 
FAR  part  36. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  or 
disproportionately  burdened  by 
Government  regidations.  The  Act 
requires  that  a  Regulatory  Flexibility 
Analysis  be  conducted  if  a  rule  will 
have  a  significant  economic  impact 
either  detrimental  or  beneficial,  on  a 
significant  number  of  small  business 
entities.  The  proposed  modification  of 
Notice  89-7  will  neither  eliminate  any 
present  regulations  or  impose  any  new 
regulations  and,  thus,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Consequentiy,  the  FAA  has  determined 


that  under  the  criteria  of  the  Regidatory 
Flexibility  Act  of  1980,  a  regulatory 
flexibility  analysis  of  this  supplemental 
notice  of  proposed  rulemaking  is  not 
required. 

International  Trade  Impact  Assessment 

The  proposed  modification  of  Notice 
89-7  will  neither  eliminate  any  present 
regulations  or  impose  any  new  ones.  As 
a  result  affected  manufacturers  and 
operators  will  not  incur  additional  costs 
or  realize  significant  savings.  Thus,  the 
proposed  modification  of  Notice  89-7 
will  not  have  any  impact  on  trade 
opportunities  for  either  U.S.  firms  doing 
business  overseas  or  foreign  firms  doins 
business  in  the  United  States. 

Federalism  Implications 

The  revised  regulations  proposed 
herein  would  not  have  substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

This  supplemental  NPRM  clarifies  the 
original  Notice  for  primary  category 
aircraft  For  the  reasons  discussed  in  the 
preamble  to  the  previous  Notice  and  the 
preamble  to  this  supplemental  Notice, 
and  based  on  the  fmdings  in  the 
Regulatory  Flexibility  determination  and 
the  International  Trade  Impact  Analysis, 
the  FAA  has  determined  that  this 
proposed  regulation  is  not  major  under 
Executive  C^er  12291.  In  adchtion,  it  is 
certified  tiiat  Notice  No.  89-7,  as 
corrected  by  tiiis  Notice,  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  This 
proposal,  including  this  supplemental 
Notice,  is  considered  significant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26. 1979).  A  draft 
regulatory  evaluation  of  the  proposal, 
including  a  supplement  relating  to  the 
corrections  in  this  notice,  has  been 
placed  in  the  regulatory  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "FOU 
FURTHER  INFORMATION  CONTACT." 

List  of  SubjecU 
14  CFR  Part  21 
Aircraft  Aviation  safety. 
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14CFRPart38 

Aircraft,  Noise  control. 

The  Proposed  Araendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Notice  No.  89-7,  Primary 
Cat^ory  Aircraft  NPRM  (54  FR  9738. 
March  7. 1989)  as  foUows: 

PART  21— CERTIFlCATiON 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  The  authority  citation  for  part  21  is 
revised  to  read  as  follows: 

Authority:  «  U.S.C  1344, 1348(c).  134a(c), 
1352. 1354(a).  13S5. 1421  through  1431. 1502. 
1851(b)(2).  42  U.S.C  l«57f-10.  4321  et  seq.: 
E.0. 11514:  49  U.S.C  106(g). 

2.  Proposed  S  21.17  is  amended  by 
revising  paragraph  (f)(2)  to  read  as 
follows: 

§  21.17    DmignatkMi  of  app4icat>te 

regulation*. 

»        •        •        «        * 

(0*  •  • 

(2)  The  noise  standards  of  part  36 
appiicable  to  primary  category  aircraft. 

3.  Proposed  S  21.184  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  21.184    Issue  of  special  airworthiness 
certificates  for  primary  category  aircraft 

(f)  For  all  primary  category  aircraft 
(except  for  airplanes  that  are  designed 
for  "agriculttiral  aircraft  operations"  as 
deruMi  in  {  137.3  of  this  chapter],  no 
special  airworthiness  certificate  is 


originally  issaed  onder  this  section 
unless  the  applicant  shows  that  the  type 
design  complies  with  the  applicable 
airworthiness  requirements  in  this 
section  and  the  applicable  noise 
requirements  of  part  36  as  follows: 

(1)  Primary  category  helicopters, 
including  helicopten  that  were 
previously  certificated  in  the  standard 
(normal)  category  and  are  being 
converted  to  the  primary  category,  must 
be  shown  to  comply  with  the 
requirements  of  appendix  H  to  part  36. 

(2)  Primary  category  propeller-driven 
airplanes  must  be  shown  to  comply  with 
the  requirements  of  appendix  G  to  part 
36,  unless  previously  certificated  under 
appendix  F  in  the  standard  (normal 
utility,  or  acrobatic]  category. 

(3]  Primary  category-light  aircraft 
must  comply  with  the  applicable 
requirements  of  appendix  G  or  H  to  part 

sa 

PART  36— NOtSE  STANDARDS: 
AIRCRAFT  TYPE  AND 
AIRWORTHINESS  CERTIFICATION 

4.  The  authority  citation  for  part  36  is 
revised  to  read  as  follows: 

AatiMMitr  49  U.&C.  1344. 1348, 1354(a). 
1355. 1421. 1423. 1424, 1425, 1428, 1429, 1430. 
1431(b).  leSl(bKZ).  2121  throu^  2125:  42 
U.S.C.  4321  et  seq^  Sec  124  of  Pub.  L.  08^73. 
E.0. 11514;  49  U.S.C  106(g). 

§36.»   (Amended] 

5.  The  introductory  paragraph  of 

§  36.9  is  amended  by  adding  "primary 
and  primary  light,"  before  the  word 
"normal". 


936.11    [AmendMU 

6.  The  introductoiy  paragraph  of 

§  36.11  is  amended  by  adding  "primary 
and  primary  light,"  before  the  word 
"normal". 

7.  The  proposed  revision  to 

S  36.501(a)(1)  contained  in  the  previous 
NPRM  Notice  89-7  is  withdrawn:  and  a 
new  paragraph  (a)(3)  is  added  to  read  as 
follows: 

§36.501    Noise  Unm*. 

(a)*  *  • 

(3)  Airplanes  in  the  primary  category, 
as  follows: 

(i)  For  all  priiaary  category  airplanes 
not  previously  certificated  under 
appendix  P  in  the  standard  (normal 
utility,  or  acrobatic)  category, 
compliance  must  be  shown  as 
prescribed  in  appendix  C. 

(ii)  For  all  primary  category-light 
aircraft  compliance  must  be  shown  with 
appendix  G  or  appendix  H.  as 
applicable. 


§36.601    (Aflwnded] 

8.  Section  36.801  is  amended  by 
adding  "primary  and  primary-ligjit." 
before  the  word  '*normal". 

§36J0S    (Amended] 

9.  Section  36.605(a)  is  amended  by 
adding  "primary  and  primary4i^t" 
before  the  word  '*norTnal." 

Issued  in  Washington,  DC  on  July  26. 1991. 
Thomas  E.  McSweeny, 
Acting  Director,  Aircraft  Certification 
Service. 
(FR  Doc.  91-18165  FUed  7-28-61: 4:39  pm] 
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936.11    [AmendMU 

e.  The  introductory  paragraph  of 
§  36.11  is  amended  by  adding  "primary 
and  primary  light"  before  the  word 
"normal". 

7.  The  proposed  revision  to 
§  36.501(a)(1)  contained  in  the  previous 
NPRM  Notice  89-7  is  withdrawn:  and  a 
new  paragraph  (a)(3}  is  added  to  read  as 
follows: 

§36.501    NolMllnm*. 

(a)*  *  * 

(3)  Airplanes  in  the  primary  category, 
as  follows: 

(i)  For  all  primary  category  airplanes 
not  previously  certificated  under 
appendix  F  in  the  standard  (normal 
utility,  or  acrobatic)  category, 
compliance  must  be  shown  as 
prescribed  in  appendix  G. 

(ii)  For  all  primary  category-light 
aircraft,  compliance  most  be  ^own  with 
appendix  G  or  appendix  H.  as 
applicable. 


§36.801    [Amended] 

8.  Section  38.001  is  amended  by 
adding  "primary  and  primary-light." 
before  the  word  "normal". 

§36J0S   CAmendad] 

9.  Section  36.805(a)  is  amended  by 
adding  "primary  and  primary-li^t" 
before  the  word  '*nonnal.*' 

Issued  in  Washingtoa  DC  on  July  26, 1991. 
Thomas  E.  McSweeny, 
Acting  Director,  Aircraft  Certification 
Service. 
(FR  Doc.  91-18165  FUed  7-28-61;  4:39  pm] 
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DEPARTMENT  OF  TRANSPORTATION 

14  CFR  Parts  21, 36, 43, 91, 141,  and 
147 

[Docket  Na  23345;  Notice  No.  89-7A] 

R1N  212&-AB53 

Primary  Category  Aircraft 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnON:  Proposed  rule;  reopening  of 
comment  period. 

summary:  This  docimient  reopens  the 
comment  period  for  Notice  of  Proposed 
Rulemaking  (NPRM)  No.  89-7,  Primary 
Category  Aircraft.  In  that  notice,  the 
FAA  proposed  a  new  category  of 
aircraft,  primary  category  aircraft,  and 
simplified  procedures  for  type, 
production,  and  airworthiness 
certification  and  associated 
maintenance  procedures  for  those 
aircraft.  After  the  close  of  the  comment 
period,  representatives  of  the 
Experimental  Aircraft  Association 
(EAA)  submitted  additional  comments. 
This  document  summarizes  those 
comments  and  reopens  the  conunent 
period  to  afford  all  interested  persons 
an  opportiuiity  to  comment  on  those 
issues  addressed  by  the  EAA. 

DATES:  Comments  must  be  received  on 
or  before  September  30, 1991. 

ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-10),  Docket  No.  23345,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Conunents 
delivered  must  be  marked  Docket  No. 
23345.  Comments  may  be  examined  in 
room  915G  weekdays  between  8:30  a.m, 
and  5  p.m.  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
T.  Lynn  Brown.  Aircraft  Engineering 
Division,  (AIR-110).  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591, 
Telephone  (202)  267-9589. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  any  portion  of  this  notice, 
including  the  environmental,  energy,  or 
economic  impact  that  might  result  from 
adopting  the  proposals.  Comments 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  will  be 
considered  by  the  Administrator  before 


taking  further  rulemaking  action. 
Anyone  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  proposed 
rule,  must  submit  with  those  comments 
a  self-addressed  stamped  postcard  on 
which  the  following  statement  is  made: 
"Conunents  to  Docket  No.  23345."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  and  Notice  No.  89-7  by 
submitting  a  request  to  the  Federal 
Aviation  Administration,  Oihce  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center  (APA-200),  800  Independence 
Avenue  SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Conununications  must  identify  the 
appropriate  notice  numbers. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  futiue  NPRM's  should 
request  from  the  above  office,  a  copy  of 
Advisory  Circular  No.  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

On  March  7, 1989,  the  FAA  issued 
Notice  No.  89-7  (54  FR  9738),  proposing 
the  adoption  of  a  new  category  of 
aircraft  to  be  known  as  primary 
category  aircraft,  which  would  be  of 
simple  design  and  intended  for  pleasure 
and  personal  use  only.  As  described  in 
the  notice,  primary  category  aircraft 
(airplanes,  ghders,  rotorcraft,  manned 
free  balloons,  etc.)  would  be  unpowered 
or  powered  by  a  single  naturally- 
aspirated  engine  having  a  certiffcated 
takeoff  rating  of  200  shaft  horsepower  or 
less,  would  have  a  maximum  weight  of 
2,500  pounds  or  less,  and  would  have  an 
unpressurized  cabin.  The  notice 
proposed  to  permit  pilot-owners  of 
primary  category  aircraft  to  do  certain 
maintenance  procedures,  including 
inspections,  on  their  own  aircraft  after 
receiving  the  appropriate  training.  The 
notice  also  proposed  to  permit  the 
conversion  of  aircraft  that  are  within  the 
primary  category  engine  and  weight 
limits  from  standard  category  to  primary 
category.  The  notice  proposed  to  allow 
the  use  of  primary  category  aircraft 
(excluding  primary  category-light 
aircraft)  for  pilot  training,  and  to 
prohibit  the  use  of  all  primary  category 
aircraft  for  compensation  or  hire.  The 
notice  contained  other  proposals  which 
are  not  addressed  by  this  reopening  of 
the  comment  period. 

The  proposed  rules  were  promulgated 
in  response  to  a  1984  petition  for 
ndemaking  submitted  jointly  by  the 
Experimental  Aircraft  Association 


(EAA)  and  the  Aircraft  Owners  and 
Pilots  Association  (AOPA).  The 
petitioners,  citing  a  decline  in  the 
general  aviation  industry  in  the  United 
States,  urged  the  establishment  of 
standards  and  procedures  that  would 
encourage  the  production  of  affordable 
aircraft  suitable  for  general  aviation  use. 

The  comment  period  for  Notice  No. 
89-7  closed  on  September  7. 1989.  In 
February  1990.  the  EAA  requested  a 
meeting  with  the  FAA  to  discuss  and 
revise  its  comments  concerning  primary 
category  aircraft  maintenance,  the 
parameters  used  to  identify  a  primary 
category  aircraft,  the  rental  of  primary 
category  aircraft,  and  the  use  of  those 
aircraft  for  pilot  training.  The  EAA 
stated  that  there  had  been  significant 
developments  in  the  general  aviation 
industry  since  the  date  of  its  original 
petition  in  1984.  Specifically,  the  EAA 
pointed  out  that  many  smaU  aircraft 
manufactiu^rs  had  gone  out  of  business 
since  1984.  The  EAA  also  stated  that  kit 
manufacturers  would  not  want  to  begin 
large-scale  production  of  primary 
category  aircraft  if  the  rules  were 
adopted  as  proposed. 

Because  of  the  higher  cost  of  already 
assembled  kit  aircraft,  kit  manufactiu'ers 
believe  that  the  major  domestic  market 
will  be  limited  to  fixed-base  operators 
(FBO's)  and  flying  clubs,  not  individuals. 
Also,  the  EAA  reports  that  kit 
manufacturers  export  36.5%  of  their  total 
production  and  that  kit  manufacturers 
believe  this  percentage  would  continue 
for  already  assembled  kit  aircraft. 
However,  other  Civil  Airworthiness 
Authorities  might  not  accept  already 
assembled  primary  category  aircraft  into 
their  respective  countries  because  the 
aircraft  would  not  meet  International 
Civil  Aviation  Organization  Annex  8 
requirements  which  compel  the  State's 
certification  authority  to  set  aircraft 
airworthiness  standards,  and  no 
airworthiness  standard  is  envisioned  for 
primary  category  aircraft.  ConsequenUy, 
the  EAA  wished  to  submit  additional 
comments  based  on  its  re-evaluation  of 
the  proposed  rules.  A  summary  of  this 
meeting  has  been  placed  in  Docket  No. 
23345.  Following  the  meeting,  the  FAA 
received  additional  written  comments 
from  the  EAA  which  have  also  been 
placed  in  the  docket 

The  FAA  has  determined  that  the 
EAA's  comments  and  recommended 
changes  merit  consideration. 
Accordingly,  the  FAA  is  reopening  the 
comment  period  to  give  all  interested 
parties  an  opportunity  to  review  the 
EAA's  comments  and  respond  by 
submitting  additional  comments. 

The  EAA  recommends  changing  the 
criteria  for  primary  category  aircraft 
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(EAA)  and  the  Aircraft  Owners  and 
Pilots  Association  (AOPA).  The 
petitioners,  citing  a  decline  in  the 
general  aviation  industry  in  the  United 
States,  urged  the  establishment  of 
standards  and  procedures  that  would 
encourage  the  production  of  affordable 
aircraft  suitable  for  general  aviation  use. 

The  comment  period  for  Notice  No. 
89-7  closed  on  September  7, 1989.  In 
February  1990.  the  EAA  requested  a 
meeting  with  the  FAA  to  discuss  and 
revise  its  comments  concerning  primary 
category  aircraft  maintenance,  the 
parameters  used  to  identify  a  primary 
category  aircraft,  the  rental  of  primary 
category  aircraft,  and  the  use  of  those 
aircraft  for  pilot  training.  The  EAA 
stated  that  there  had  been  significant 
developments  in  the  general  aviation 
industry  since  the  date  of  its  original 
petition  in  1984.  Specifically,  the  EAA 
pointed  out  that  many  smaU  aircraft 
manufacturers  had  gone  out  of  business 
since  1984.  The  EAA  also  stated  that  kit 
manufacturers  would  not  want  to  begin 
large-scale  production  of  primary 
category  aircraft  if  the  rules  were 
adopted  as  proposed. 

Because  of  the  higher  cost  of  already 
assembled  kit  aircraft,  kit  manufacturers 
believe  that  the  major  domestic  market 
will  be  limited  to  fixed-base  operators 
(FBO's)  and  flying  clubs,  not  individuals. 
Also,  the  EAA  reports  that  kit 
manufactiu'ers  export  36.5%  of  their  total 
production  and  that  kit  manufacturers 
believe  this  percentage  would  continue 
for  already  assembled  kit  aircraft. 
However,  other  Civil  Airworthiness 
Authorities  might  not  accept  already 
assembled  primary  category  aircraft  into 
their  respective  countries  because  the 
aircraft  would  not  meet  International 
Civil  Aviation  Organization  Annex  8 
requirements  which  compel  the  State's 
certification  authority  to  set  aircraft 
airworthiness  standards,  and  no 
airworthiness  standard  is  envisioned  for 
primary  category  aircraft.  Consequently, 
the  EAA  wished  to  submit  additional 
conunents  based  on  its  re-evaluation  of 
the  proposed  rules.  A  summary  of  this 
meeting  has  been  placed  in  Docket  No. 
23345.  Following  the  meeting,  the  FAA 
received  additional  written  comments 
from  the  EAA.  which  have  also  been 
placed  in  the  docket 

The  FAA  has  determined  that  the 
EAA's  comments  and  recommended 
changes  merit  consideration. 
Accordingly,  the  FAA  is  reopening  the 
comment  period  to  give  all  interested 
parties  an  opportimity  to  review  the 
EAA's  comments  and  respond  by 
submitting  additional  comments. 

The  EAA  recommends  changing  the 
criteria  for  primary  category  aircraft 


from  a  maximum  certificated  weight  of 
2,500  pounds  and  a  single,  naturally- 
aspirated  engine  with  a  certificated 
takeoff  rating  of  200  shaft  horsepower  or 
less,  to  a  maximum  weight  of  2,700 
pounds  and  a  stall  speed  of  61  knots  or 
less  (or  in  rotorcraft.  a  6-pound  per 
square  foot  disc  loading).  According  to 
the  EAA.  the  increased  weight  would 
permit  manufacturers  to  produce  a  four- 
place  aircraft  with  sufficient 
performance  to  operate  in  high-density 
altitude  conditions.  The  EAA  now 
recommends  a  stall  speed  limitation 
instead  of  an  engine  horsepower  limit 
because  stall  speed  would  better  define 
airplane  performance  and  the  airplane's 
landing  speed  in  the  event  of  a  power 
failure.  The  EAA  believes  that,  for  the 
last  50  years,  the  61-knot  stall  speed 
limitation  in  Part  23  has  established 
acceptable  levels  of  single-engine 
airplane  performance  for  safe  operation 
by  general  aviation  pilots.  Therefore,  the 
EAA  desires  to  use  a  stall  speed 
limitation  to  establish  performance 
criteria  for  primary  category  aircraft. 
The  EAA  believes  that  a  61-knot  stall 
speed  limitation  will  require  the  aircraft 
designer  to  define  the  wing  area,  wing 
loading,  aircraft  size,  landing  gear 
design,  and  powerplant  horsepower  and 
size.  The  EAA  believes  that  stall  speed 
limitations  govern  aircraft  performance 
more  accurately  than  engine  horsepower 
hmitations.  The  EAA  also  stated  that  a 
rotorcraft  6-pound  per  square  foot  disc 
loading  limitation  similarly  restricts 
rotorcraft  performance  but  did  not 
provide  any  rationale  for  this  belief.  The 
FAA  seeks  comments  on  these  issues. 

The  proposed  rules  do  not  permit 
primary  category  aircraft  to  be  used  for 
compensation  or  hire,  or  to  train  new 
pilots.  The  proposed  rules  allow 
aeronautical  experience,  including  flight 
instruction,  obtained  while  operating  a 
primary  category  aircraft  (excluding 
primary  category-light  aircraft)  to  be 
credited  toward  pilot  certificate  and 
rating  requirements  in  accordance  with 
part  61.  However,  aircraft  used  for 
training  by  Part  141  pilot  schools  would 
still  be  required  to  have  standard 
category  airworthiness  certificates. 


The  EAA  urges  that  the  proposed 
rules  be  modified  to  permit  rental  for 
pilot  training  and  personal  use,  noting 
that  the  number  of  standard  category 
training  aircraft  available  has  decreased 
dramatically  since  the  time  of  its 
original  petition.  The  EAA  asserts  that 
rental  for  personal  use  would  open  a 
substantial  market  with  FBO's.  The  FAA 
welcomes  additional  comments  on  this 
issue. 

The  petitioner  continues  to  support 
the  proposal  that  would  permit  pilot- 
owners,  after  appropriate  training,  to 
perform  certain  maintenance  and 
inspection  functions  on  their  own 
aircraft,  and  to  allow  the  conversion 
from  standard  category  aircraft  to 
primary  category  aircraft  as  a  means  to 
extend  this  maintenance  privilege.  The 
petitioner  recommends  that  those 
aircraft  used  for  rental  or  pilot  training 
be  maintained  only  by  certificated 
mechanics  or  repair  stations.  However, 
the  petitioner  recommends  that  the 
proposal  should  be  modified  to  state 
that  these  rental  or  pilot  training  aircraft 
maintenance  requirements  should  not 
apply  to  those  primary  category  aircraft, 
maintained  by  the  pilot-owner,  that 
would  be  used  in  providing  limited 
"checkouts"  for  other  pilots.  Additional 
comments  on  this  subject  are  also 
invited. 

The  FAA  also  requests  public 
comment  on  any  economic  impact  that 
these  changes  would  have.  The  FAA 
requests  that  detailed  data  on  costs  and 
benefits  of  these  changes  be  submitted. 

Reopening  of  Comment  Period 

Department  of  Transportation  (DOT) 
policy  encourages  full  public 
participation  in  the  development  of 
rules.  "Therefore,  the  FAA  is  providing 
the  public  an  equal  opportunity  to 
present  their  views.  DOT  policy  also 
provides  that  the  general  public  should 
be  afforded  adequate  knowledge  of 
contacts  made  with  individual  members 
of  the  public  at  all  times  between  the 
issuance  of  an  NPRM  and  the  issuance 
of  any  final  rule  or  other  disposition. 
Since  the  EAA  was  afforded  the 
opportunity  to  revise  its  original 


proposal,  the  FAA  has  determined  that 
it  is  necessary  to  reopen  the  comment 
period  for  Notice  No.  80-7.  This 
reopening  provides  that  all  interested 
persons  are  afforded  an  equal 
opportunity  to  comment  specifically  on 
the  EAA  proposals. 

Conclusion 

This  document  reopens  the  comment 
period  on  Notice  89-7,  Primary  Category 
Aircraft.  The  FAA  requests  comments 
on  the  following  proposed  changes  to 
Notice  89-7. 

(1)  A  change  in  the  maximum  weight 
criteria  from  2500  to  2700  pounds. 

(2)  Replacement  of  the  200- 
horsepower  engine  limitation  with  a  61- 
knot  stall  speed  limitation  for  airplanes 
and  a  6-poimd  per  square  foot  limitation 
for  rotorcraft. 

(3)  Allow  the  use  of  primary  category 
aircraft  for  primary  pilot  training  and  for 
rental  if  the  aircraft  is  maintained  by  an 
FAA  certificated  mechanic  or  repair 
station. 

(4)  Allow  the  use  of  primary  category 
aircraft  that  are  maintained  by  the  pilot- 
owner,  rather  than  an  FAA  certificated 
mechanic  or  repair  station,  to  provide 
limited  "checkouts"  for  other  pilots. 

The  FAA  has  determined  that  this 
document,  like  Notice  No.  89-7.  is  not 
major  under  Executive  Order  12291  but, 
because  of  substantial  public  interest,  is 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  In  addition,  it  is  certified  that 
reopening  the  docket  for  Notice  No.  89-7 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities. 
Because  the  economic  impact  of  this 
document  is  minimal,  a  full  regulatory 
evaluation  is  not  required. 

Issued  in  Washington.  DC  on  July  28. 19S1. 
Tbomaa  E.  McSweeny, 
Acting  Director,  Aircraft  Certification 
Service. 

[FR  Doc.  91-18164  Filed  7-28-81;  4:39  pm) 
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Federal  Re 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttw  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  201. 203,  and  234 
(Docket  Na  N-91-3291;  FR-3069-N-01] 

Loan  and  Mortgage  Insurance; 
Changes  to  ttte  Maximum  Loan  and 
Mortgage  Limits  for  Single  Family 
Residences,  Condominiums  and 
Manufactured  Homes  and  Lots 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice  of  revisions  to  FHA 
maximum  loan  and  mortgage  limits  for 
high-cost  areas. 

suNMAflY:  This  Notice  is  the  annual 
complete  listing  of  areas  eligible  for 
"high-cost"  loan  and  mortgage  limits 
under  certain  of  HUD's  insuring 
authorities  under  the  National  Housing 
Act  and  each  area's  apphcable  limits. 
Loan  and  mortgage  limits  are  adjusted 
in  an  area  when  the  Secretary 
determines  that  middle-  and  moderate- 
income  persons  have  limited  housing 
sales  prices. 

EFFECnVH  DATE  August  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  single  family:  Morria  Carter, 
Director,  Single  Family  Development 
Division.  Room  9272;  telephone  (202) 
708-2700.  For  manufactured  homes: 
Robert  J.  Coyle,  Director,  Title  I 
Insurance  Division,  room  9158; 
telephone  (202)  708-2880: 451  Seventh 
Street  SW.,  Washington.  DC  20410. 
(These  are  not  toll-free  numbers.) 
SUPPLEMBIT ARY  INFORMATION: 

Background 

The  National  Housing  Act  (NHA),  12 
U.S.C.  1710-1749,  authoiwes  HUD  to 
insure  loans  and  mortgages  lor  single 
family  residences  (from  one-  to  four- 
family  structures),  condominiums, 
manufactured  homes,  manufactured 
home  lots,  and  manufactured  homes  and 
lots  in  combination.  The  NHA,  as 
amended  by  the  Housing  and 
Community  Development  Amendments 
of  1980  and  the  Housing  and  Community 
Development  Amendments  of  1981. 
permits  HUD  to  increase  the  maximum 
loan  and  mortgage  limits  under  most  of 
these  programs  to  reflect  regional 
differences  in  the  cost  of  housing.  In 
addition  section  214  of  the  NHA 
provides  for  special  high-cost  limits  for 
insured  mortgages  in  Alaska,  Guam 
Hawaii,  and  the  Virgin  Islands. 


The  last  comprehensive  list  of  high- 
cost  areas  was  published  on  Jaooary  IZ 
1990  (55  FR 1312]  listing  all  areas  ei^ble 
for  "high-cost"  loan  and  mortgage  limita 
under  certain  of  HUD's  insuring 
authorities  under  the  National  Housiog 
Act  and  the  applicable  limits  Cor  each 
area.  Amendments  to  the  annual  listing 
were  published  on  March  8, 1990  (55  FR 
8464),  June  14. 1990  (55  FR  24075). 
September  12. 1990  (55  FR  37462).  April 
5, 1991  (56  FR  14021),  and  May  14. 1901 
(56  FR  22114). 

Tills  Document 

In  this  document  the  Department 
publishes  its  entire  Ust  of  high-cost 
areas  with  applicable  mortgage  limits. 
This  dociiment  incorporates  the  changes 
published  on  March  8. 1990  (55  FR  8464), 
June  14, 1990  (55  FR  24075),  September 
12, 1990  (55  FR  37462),  April  5, 1901  (56 
FR  14021),  and  May  14, 1901  (56  FR 
22114),  as  well  as  new  and  increased 
limits  annoimced  for  the  first  time  in  this 
document 

This  document  adds  the  following 
new  areas,  with  applicable  limits,  to  the 
high-cost  list: 

N«w  Amis 

Gadsen.  AL  MSA 
Hooston  Comty,  AL 
Fayetteville-Springdale,  AR  MSA 
Albany,  GA  MSA 
Dawson  County,  GA 
Springfield,  IL  MSA 
Anderson.  IN  MSA 
Oweiuboro.  ICY  MSA 
Lafayette,  LA  MSA 
Dnluth.  MN  MSA 
St  loaeph.  MO  MSA 
Springfield.  MO  MSA 
Manifield.  OH  MSA 
Staubmvfllc-WeirtDn,  OH  MSA 
Toledo,  OH  MSA 
Lawton.  OK  MSA 
Erie  County.  PA  MSA 
Joiuistown.  PA  MSA 
Williamsport,  PA  MSA 
El  Paso.  TX  MSA 

This  document  also  revises  the 
existing  limits  for  the  following  areas. 

Revised  Areas 

Anniiton.  AL  MSA 
Binningham.  AL  MSA 
Huntsville.  AL  MSA 
Mobile,  AL  MSA 
Tuscaloosa,  AL  MSA 
Tucson.  AZ  MSA 
Amadore  County,  CA 
Bakersfield,  CA  MSA 
Chlco,  CA  MSA 
Fresno,  CA  MSA 
Modesto,  CA  MSA 
Redding,  CA  MSA 
Merced  County,  CA 
Stockton.  CA  MSA 
Colorado  Springs,  CO  MSA 
Greeley,  CO  MSA 
Kent  County,  DE 
Wilmington,  DB^4D-N)  MSA 


Bradentoa  PL  MSA 

Gainesville,  PL  MSA 

Lakeland-Winter  Havea  PL  MSA 

Tallahassee,  FL  MSA 

Augusta,  GA-SC  MSA 

Hall  County,  GA 

Macon-Warner  Robins,  GA  MSA 

Savannah,  GA  MSA 

State  of  Hawaii 

Aurora-Elgin.  IL  MSA 

Champa  Ign-Urbana-RantouL  IL  MSA 

Chicago,  IL  MSA 

foliet  IL  MSA 

Bloomington,  IN  MSA 

Fort  Wayne,  IN  MSA 

Indianapolis,  IN  MSA 

Davenpori-Rock  Island-Moline,  lA-IL  MSA 

Dubuque.  lA  MSA 

Lawrence,  KS  MSA 

Topeka.  KS  MSA 

Alexandria.  LA  MSA 

Lake  Charles.  LA  MSA 

Portland.  ME  MSA 

Hagerstown.  MD  MSA 

Detroit.  MI  MSA 

Grand  Rapids.  MI  MSA 

Kalamazoo,  MI  MSA 

Lansing-East  Lansing,  MI  MSA 

Rochester.  MN  MSA 

Billings.  MT  MSA 

Great  Palls.  MT  MSA 

Las  Vegas.  NV  MSA 

Reno.  NV  MSA 

Douglas  County.  NV 

Vineland-Millville-Bridgeton.  N)  MSA 

Albuquerque,  NM  MSA 

Orange  County.  NY  MSA 

Rochester,  NY  MSA 

Burlington.  NC  MSA 

Charlotte-Gastonia-Rock  HiU.  NC-SC  MSA 

Payetteville.  NC  MSA 

Raleigh-Durham,  NC  MSA 

Wilmington,  NC  MSA 

Akron,  OH  MSA 

Cantoa  OH  MSA 

Cincinnati-Hamilton,  OH-KY-IN,  MSA 

Cleveland,  OH  MSA 

Dayton-Springfield,  OH  MSA 

Lima,  OH  MSA 

Lorain-Elyria,  OH  MSA 

Engene-Springfield,  OR  MSA 

Medford,  OR  MSA 

AIlentown-Bethlehem,  PA  MSA 

Franklin  County,  PA 

Laocaster,  PA  MSA 

Pittsburgh.  PA  MSA 

Reeding,  PA  MSA 

York,  PA  MSA 

Columbia.  SC  MSA     . 

Knoxville.  TN  MSA 

Abilene.  TX  MSA 

Beaumont-Port  Arthur,  TX  MSA 

Btyan-College  Station,  TX  MSA 

Galveston-Texas  City.  TX  MSA 

San  Angelo.  TX  MSA 

Tyler,  TX  MSA 

Waco,  TX  MSA 

Provo-Orem,  VT  MSA 

Salt  Uke  City-Ogden.  UT  MSA 

Burlington.  VT  MSA 

Chariotteaville.  VA  MSA 

Norfolk  VA  Beach-Newport  News.  VA  MSA 

King  WiUiam  County.  VA 

Shenandoah  County.  VA 

BMmer  3n.  WA  MSA 


Richland-Kennewick-Pasco.  Wi 
Seattle,  WA  MSA 
Tacoma,  WA  MSA 
Island  County,  WA 
Mason  County,  WA 

These  high-cost  limits  are 
August  1. 1991,  and  superse 
published  amounts  in  e^ect 
extent  they  are  inconsistent 
appearing  in  this  document. 

These  amendments  appec 
parts.  Part  I  explains  how  tl 
limits  are  calculated  for  mai 
home  and  lot  loans  insured 
of  the  National  Housing  Ad 
each  high-cost  area,  with  a; 
limits  for  single  family  resid 
(including  condominiums)  ii 
sections  203(b),  234(c)  and  2 
National  Housing  Act. 

List  of  Subjects 

24  CFR  Part  201 

Health  facilities,  Historic 
preservation.  Home  improve 
programs-housing  and  comi 
development  Manufacturec 
Reporting  and  recordkeepir 
reouirements. 

24  CFR  Port  203 

Hawaiian  Natives,  Indiar 
Home  Improvement,  Loan  p 


Ma(i(» 


Bangor  Office: 

Lawlston-Autxjm.  ME  MSA:  Arx 

Portland.  ME  MSA:  Cumbwianc 

PortsmouttvDover-Roctiesfer,  ^ 

Ottier  areas: 

Kennebec  County 

Krx>x  County  and  Sagedah 
Burlington  Wk»: 

BurWigtoo,  VT  MSA; 

CNttenden  County „ 

FrankNn  County  and  Grand 

Ottier  Areas: 

Adcttson  County _ 

Baonington  County _™. 

Lamoille  County 

Oenga  County „.., 

Rutland  County 

Wsshtngton  County ....„„., 

Wmdham  County „.„ 

Windsor  County „.„ 

Manctiester  Office: 

Portsmoutti-Oover-Roctiestar.  ^ 
Rockingham  County  (Part) 
Strafford  County , 

Manchester,  NM  PMSA: 

Hillstxxoogh  County  (Part) 
Memmac*  County  (Part) .... 

Nashua.  NH  PMSA: 

HillstXKOogn  County  (Pan) 
Rockingham  County  (Part) 

Other  Areas: 

Belknap  County 

Cheshire  County 

Qratton  County . _„__„ 


JMI 
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isive  list  of  higb- 
ihed  on  Jamiary  IZ 
ng  all  areas  ei^ble 
ind  mortgage  limits 
I's  insuring 
National  Housing 
lie  limits  Cor  each 
I  the  annual  listing 
arch  8. 1990  (55  PR 
5  FR  24075). 
5  FR  37462).  April 
and  May  14, 1981 


le  Department 
it  of  high-cost 
I  mortgage  limits. 
)orate8  the  changes 

1. 1990  (55  FR  8464). 
4075),  September 

,  April  5, 1991  (56 

4. 1991  (58  FR 

V  and  increased 
the  first  time  in  this 

s  the  following 
cable  limits,  to  the 


ARMSA 


iHMSA 


I  revises  the 
following  areas. 


5A 


MSA 


Bradentoa  PL  MSA 

Gainesville,  PL  MSA 

Lakeland-Winter  Haven,  FL  MSA 

Tallahassee,  FL  MSA 

Augusta,  GA-SC  MSA 

Hall  County,  GA 

Macon-Warner  Robins,  GA  MSA 

Savannah.  GA  MSA 

State  of  Hawaii 

Aurora-Elgin.  IL  MSA 

Champa  Ign-Urbana-RantouL  IL  MSA 

Chicago,  IL  MSA 

loliet  IL  MSA 

Bloomington.  IN  MSA 

Fort  Wayne.  IN  MSA 

Indianapolis,  IN  MSA 

Davenport-Rock  Island-MoUne,  lA-IL  MSA 

Dubuque.  L\  MSA 

Lawmce,  KS  MSA 

Topeka.  KS  MSA 

Alexandria,  LA  MSA 

Lake  Charles,  LA  MSA 

Portland,  ME  MSA 

Hagerstown,  MD  MSA 

Detroit,  MI  MSA 

Grand  Rapids,  MI  MSA 

Kalamazoo,  MI  MSA 

Lansing-East  Lansing.  MI  MSA 

Rochester,  MN  MSA 

Billings,  MT  MSA 

Great  Falls,  MT  MSA 

Las  Vegas,  NV  MSA 

Reno,  NV  MSA 

Douglas  County,  NV 

Vmeland-Millville-Bridgeton,  N]  MSA 

Albuquerque,  NM  MSA 

Orange  County,  NY  MSA 

Rochester.  NY  MSA 

Burlington,  NC  MSA 

Charlotte-Gastonia-Rock  Hill,  NC-SC  MSA 

Fayettevllle,  NC  MSA 

Raleigh-Durhara.  NC  MSA 

Wilmington,  NC  MSA 

Alcron,  OH  MSA 

Canton.  OH  MSA 

Cincinnati-Hamilton,  OH-KY-IN,  MSA 

Cleveland,  OH  MSA 

Dayton-Springfield.  OH  MSA 

Una,  OH  MSA 

Lorain-Elyria,  OH  MSA 

Engene-Springrield,  OR  MSA 

Medford,  OR  MSA 

Allentown-Bethlehem,  PA  MSA 

Franklin  County,  PA 

Lancaster,  PA  MSA 

Pittsburgh,  PA  MSA 

Beading,  PA  MSA 

York.  PA  MSA 

Columbia,  SC  MSA     . 

Knoxville.  TN  MSA 

Abilene.  TX  MSA 

Beaumont-Port  Arthur,  TX  MSA 

Bnran-CoUege  Station,  TX  MSA 

Galveston-Texas  City,  TX  MSA 

San  Angelo,  TX  MSA 

Tyler,  TX  MSA 

Waco.  TX  MSA 

hwo-Orem.  UT  MSA 

Salt  Lake  City-Ogden.  UT  MSA 

Burlington,  VT  MSA 

Chariottasville,  VA  MSA 

Norfolk  VA  Beach-Newport  News,  VA  MSA 

King  William  County,  VA 

Shenamtoah  County,  VA 

Bremer  sn.  WA  MSA 


Richland-Kennewick-Pasco.  WA  MSA 
Seattle,  WA  MSA 
Tacoma,  WA  MSA 
Island  Coiuity,  WA 
Mason  County,  WA 

These  high-cost  limits  are  effective 
August  1. 1991,  and  supersede  other 
published  amounts  in  e^ect,  to  the 
extent  they  are  inconsistent  with  figures 
appearing  in  this  document. 

These  amendments  appear  in  two 
parts.  Part  I  explains  how  the  high-cost 
limits  are  calculated  for  manufactured 
home  and  lot  loans  insured  under  title  I 
of  the  National  Housing  Act.  Part  n  lists 
each  high-cost  area,  with  applicable 
limits  for  single  family  residences 
(including  condominiums)  insured  under 
sections  203(b).  234(c)  and  214  of  the 
National  Housing  Act 

List  of  Subjects 

24  CFR  Part  201 

Health  facilities,  Historic 
preservation.  Home  improvement.  Loan 
programs-housing  and  community 
development,  Manufactured  homes, 
Reporting  and  recordkeeping 
reauirements. 

24  CFR  Port  2ai 

Hawaiian  Natives,  Indians:  lands, 
Home  Improvement,  Loan  programs- 


housing  and  community  development. 
Mortgage  Insurance,  Reporting  and 
recordkeeping  requirements.  Solar 
energy. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department 
publishes  the  revised  dollar  limitations 
as  follows: 

National  Housing  Act  Higb  Cost 
Mortgage  Limits 

Part  I:  Method  of  Computing  Limits 
Under  Title  I,  National  Housing  Act 

A.  Section  2(b)(1)(D).  Combination 
manufactured  home  and  lot  (excluding 
Alaska,  Guam,  Hawaii,  and  the  Virgin 
Islands): 

To  determine  the  high-cost  limit  for  a 
combination  manufactured  home  and  lot 
loan,  multiply  the  dollar  amount  in  the 
"one  family"  column  of  Part  II  of  this  list 
by  .80.  For  example,  Lewiston-Aubum, 
ME  MSA  has  a  one-family  limit  of 
Sll7,650.  The  combination  home  and  lot 
loan  limit  is  $117,650  X  .80,  or  $94,120. 

B.  Section  2(b)(1)(E):  Lot  only 
(excluding  Alaska,  Guam,  Hawaii  and 
the  Virgin  Islands):  To  determine  the 
high-cost  limit  for  a  lot  loan,  multiply  the 

MoRTQAQE  Limits 


dollar  amount  in  the  "one-family" 
column  of  Part  II  of  this  list  by  .20.  For 
example,  Lewiston-Aubum,  ME  MSA 
has  a  one-family  limit  of  $117,650.  The 
lot-only  loan  limit  is  $117,650  X  ,2a  or 
$23,530. 

C.  Section  2(b)(2).  Alaska,  Guam,  and 
Hawaii  limits:  The  maximum  dollar 
limits  for  Alaska,  Guam  and  Hawaii 
may  be  140%  of  the  statutory  loan  limits 
set  out  in  section  2(b)(1). 

Accordingly,  the  dollar  limits  for 
Alaska,  Guam,  and  Hawaii  are  as 
follows: 

1.  For  manvJactured  homes:  $56,700. 
($4a500  X  140%). 

2.  For  combination  manufactured 
homes  and  lots:  $75,600.  ($54,000  X 
140%). 

3.  For  loU  only:  $18,900.  ($13,500  X 
140%). 

D.  Limits  in  the  Virgin  Islands:  For  the 
Virgin  Islands,  the  maximum  mortgage 
amount  for  a  one-family  residence  has 
been  increased  under  section  203(b)  to 
185%  of  the  basic  mortgage  limiL 
Accordingly,  the  combination  home  and 
lot  limit  is  $99,900  ($54,000  X  186%).  The 
lot  limit  is  $24,975  ($13,500  X  185%). 

Part  IL  Updating  ofFHA  Sections 
203(b),  234(c)  and  214  Area-Wide 
Mortgage  Limits 


Market  area  designation  and  local  jurisdlctiona 


Region  I— HUO  Flald  Offlca 
Bangor  Office: 

Lawiaton-Autxim,  ME  MSA:  Androscoggin  County „.. 

Portland,  ME  MSA:  Cumbertand  County 

PortsmouttvDover-Roctiester,  NH-ME  MSA:  York  Coirrty,  ME... 
Otfier  areas: 

Kennet)ec  County 

Knox  County  and  Sagadahoc  County ■■  

Burlington  Office: 

Burlington,  VT  MSA: 
Chittenden  County . 


Franklin  County  and  Grand  lale  County.. 
Other  Areas: 

Addison  County „ „.... 

Bennington  County _™™ ...._—._.. 

Lanx>ille  County 

Orange  County . 
Rutland  County.. 


Washington  County 

Windham  County .»..„ 

Windsor  County „ 

Manchester  Office: 

Portsmouth-Dover-Rochattor.  NH-kilE  MSA: 

Rockingham  County  (Part) _ „. 

Strafford  County 

Manchester,  NH  PMSA: 

Hillstxxough  County  (Part) 

Merrimack  County  (Part) ™. 

Nashua,  NH  PMSA: 

HiHslxxough  County  (Part) 

Rockingham  County  (Part) 

Other  Areas: 

Belknap  County.. 


ChesTiire  County.. 
Grafton  County .... 


1-lamityand 
coTKionilnium 

unit 


$117,660 
111,050 
101 .250 

74,100 
09,750 


120,650 
118,750 

60,200 
81.700 
80.750 
87.400 
97.660 
90.000 
99.750 
101,250 


124,875 
101.250 

124,675 


124,875 


104.600 
104,600 
114,000 


2-lainlty 


t13%500 
126.000 
114,000 

83,450 
112,350 


135350 
133.750 

100,450 

92,000 

90,950 

98,400 

110.200 

101,300 

112,350 

114,000 


140,600 
114.000 

140.600 


140.600 


117.700 
117.700 
126.400 


S-temly 


$160,050 
151,650 
136.000 

101,400 
136,600 


165,100 
162.500 

122,060 
111,800 
110,500 
119,600 
133,900 
122,650 
136,500 
136,000 


170,200 
138,000 

170,200 


170.200 


143.000 
143.000 
156,400 


4-(amly 


$185,750 
175.250 
160,500 

117.000 
157,500 


190,500 
187.500 

140,850 
129,000 
127.500 
138.000 
154.500 
142.650 
157,500 
160.500 


197.950 
160.500 

197,960 


197,960 


166,000 
166.000 
180,000 
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Markat  araa  dMignstion  and  kxal  juhsdictions 


Hcrttonl  Office: 

SiBto  0^  Cofwwcfcut 

Boston  OMcK 

SM*  of  WMsaurm— Oi 

PtoMwo»OMc« 

Sute  of  Rhode  Island 

Region  U— HUO  FMd  Offic* 

Altwny  Office: 

Albany,  NY  MSA:   AJbany  County.   Greene  County,   Montgotnery  County, 

SaratOQa  County,  and  Schenectady  County 

OngtmrnoK  MY  MSA:  eroome  County  and  Tioga  County. 

Poughkeepsie,  NY  MSA:  Dutchess  County.. 


County, 


Syracuse.  NY  MSA:  Madison  County.  Onondaga  County,  and  Oswsgo  County . 

Utica-Rome,  f*Y  MSA:  Herlomer  County  and  Oneida  County 

Ottter  araea: 

Columbia  County _ _„ 

St«MM  Coenly 

Tompfans  County 

Ulstaf  County _ 

Wafren  County  — „ „«. .,.,  i , ,        

tMaaMnglon  CouMl|f„„ 

New  Vorii  OMcft 

Nas«a«.^ufWk.  NY  PMSA:  Nassau  County  mti  Suffolk  County „ 

New  Yo(K  NY  PMSA:  Bronx  County.  Kings  County,  New  Yorti  County.  P^ttmnt  County,  Ouoena 
Couftty.  Rlclvnond  County,  RocWand  County,  and  Westcttestsr  County 

Orange  County,  NY  PMSA:  Orange  County __ 

NawwiiOMce: 

AlleoaMm-BatMeltem.  PA-NJ  MSA  (pert);  Warren  County.  HJ 

BergervPassaic.  NJ  PMSA.  Bergen  County  and  Passaic  County 

Jaraey  Oly,  Nj  PlylSA:  Hudson  County _ 

MiddiaMa-Sowarst-Huntawton.  NJ  PMSA:  Hunterdon  County.  MiiMluiBi  County.  Somarsol  County .. 


MonmouttvOcean.  NJ  PMSA  (part):  Monmouttt  County.  Ocean  County . 


Newartt  NJ  PMSA:  Essex  County,  Morris  County,  Sussex  County,  Union  County 

Camden  Office: 

Atlantic  City,  hU  MSA:  Atlantic  County,  Cape  May  County 

MoMMuitvOcean.  NJ  PMSA  (part);  Ocean  County 

PhtaMpMa.  PA-NJ  PMSA  (part)  Burlington  County.  NJ.  Camden  County.  Qlouoeater  County.. 

T«anlBn,  NJ  PMSA:  Mercer  County 

Vineland-Millvine-Bndgeton,  NJ  PMSA:  Cun*e»tand  County.. 

Wilmington.  DE-NJ-MD  PMSA  (part):  Salem  County,  NJ .._... 
Buffalo  Office: 

Bufalto,  NY  PMSA:  Erte  County _ 

,  NY  MSA  C»»efnung  County 

1  FaHa.  NY  PMSA  Niagara  Falls  County 


Hochester.  NY  MSA:  Unngaton  County,  Monroe  County.  Ontario  County.  Oileons  County.  Wayne 
County _ „ 


PtiAadeiphia  Office: 


Roglon  m-HUD  FMd  Omco 


Allemown-Bettileham.  PA-NJ  MSA  (part):  Carbon  County.  PA.  Lehigh  County.  Northaitpton  County... 
Haartsburt-Latoanan.Car«sta;  PA  MSA:  Cumbariand  County.  Oauptwi  County.  Lebanon  County.  Peny 
County _. _ _ 


Lancaster.  PA  MSA  Lancaster  County  _ _ 

Phriedelpltia.  PA-NJ  PMSA  (pert):  Bucka  Ceuaty.  PA.  Cheater  County.  Delaware  County.  MontBom- 

ery  County.  Pt)iiade(ph»  County 

Reeding.  PA  MSA:  Be(\s  County 


Scranton    tWItee  Barre.  PA  MGA:  ColuntM  County.  Lackawaraw  County.  Uoame  County.  Mmoa 

County,  W^ponang  Courrty 

Slate  CoHege.  PA  MSA  Cenfre  County 

WWwmsport  PA  MSA.  Lycoming  County. 


Yorti.  PA  MSA:  Adams  County.  Yoi*  County 

Other  Arses:  FranWin  County _ 

Baltimore  Office: 

aaMmore,  MD  MSA:  BaWnKm  Cay,  Anne  Anjndel  County,  DalUmore  CeuMy,  Cwroll  County,  HmttH 

County.  Howwd  County.  Queen  Anne's  CouMy. 
Hagerstown.  MO  MSA:  Wa8hir>gton  County. 


Washington.  OC-MP-VA  MSA:  ftiart)  Chenee  County  MD.  CalwaH  Ceunty.  TwdaNdi  County.. 

WawlntlBtv  Oe-NJ-MO  PMSA  (pert)  Ceo)  County,  MO _ „ 

Otftar  Aiew: 

CaPOlnoCMnty _. _ _ 

Kant  Coun^  ._«_„. „„ 

St  Mary's  County....- _ _ , 

TatxHCeonlf 

Wico«*»  County 

Worcester  County _ 


»-iamllyand 

condominium 

unN 


1 24.875 
124.B75 
124.67$ 


isaooo 

124.875 

124.875 

91.950 

S1.1S0 

90.250 
76.000 
86.300 
112,550 
101.250 
76.000 

124.675 

124.875 
124.875 

117,600 
124.875 
124,875 
124.875 
124.875 
124.875 

124.675 
124.875 
124.875 
124.675 
98.700 
90.300 

90.250 
60.300 
76.300 

91.900 


124.650 

106.200 
121.600 

124.875 
92.250 

95.600 
87360 
72JS0 
112.100 
71,250 


124.875 

97.750 

124.875 

90.300 

73.800 
82,650 
104.500 
101.250 
75.900 
71.250 


2-4am»y 


140.600 
146.000 
I4M00 


135,150 
140.600 
140.600 
103.550 
102.660 

101.650 

85.600 

97.200 

126.750 

114.000 

6Sj600 

140.600 

140,600 
V4CUS0O 

132.450 
140.600 
14a600 


t40jBOO 

140,600 

140.600 

«4».6ee 

140,600 
140.000 
111.150 
101.700 

101,650 
•«.400 


103.500 


140.350 

118400 

136.050 

140ja00 
103.900 

\07JBeO 
96.BS0 
81.460 

126,250 

80,250 


110.050 
140,060 

101.790  f 

63.100 
t3.0«^ 
117./00 
114.000 
65.450 
60.250 


3-«mly 


170.200 
170,200 
170.200 


16<200 
170.200 
170500 
125.800 
124,700 

123.500 
104,000 
IIS^MO 
154.050 
130.000 
104.000 

17t).200 

170.200 
170.200 

160,000 
170,260 
170.200 
170.200 
170.200 
170.200 

170,200 
170,200 
170,200 
170  JOO 
135.050 
123,560 

123,500 
I00J50 
104.400 

125,750 


iTasso 

146.300 
166.400 

170,200 
126.200 

130,600 

120,250 

80.000 

153,400 

97.S0O 


«70J«0 
133.750 
170,200 
123.550 

tO1,000 
t13,106 
143.000 
138.000 
103.SS0 
97.500 


4-lamay 


197JB50 
1*7.950 
197JI60 


168.450 
197.950 
197.050 
145.150 
143.000 

142.500 
120,000 
136.250 
177.750 
160300 
120.000 

197.960 

187,050 
197.9G0 

166,650 
197J960 
197.950 
197.950 
197 J50 
197.950 

107,950 
107.9SO 
197.950 
197.950 
155.800 
142.550 

142.500 

126.750 
120.450 

146,100 


106^800 

167,650 
19(2.000 

197.950 
145,650 

150.900 
136.750 
114,200 
177.000 
112.500 


107.950 
154,300 
197,950 
142.550 

116.550 
130.500 
165,000 
160.500 
119.850 
112.500 


Maticetai 


WssNnglon,  DC  OfnDV*. 

Washington.  OC-MD-VA  MSA  (pa 
County.  MD.  Mexandha  CHy.  V^ 
Loudoe  County.  VA  Irtanasaas  i 
WVmington  OfSoa: 

WNminglon.  OE-NJ-MD  PMSA  (pi 
Other  Aieos: 

Kent  Ooottty »..»«.«. 

Susaax  County 

fm*)urgh  OfSce: 

Aftoona.  PA  MSA:  Blair  County 

Erie,  PA  MSA  Ene  County _... 

Johnstown.  PA  MSA  Cambria  Co 
Plttabur{^.  PA  PMSA:  Allegheny  C 
Rictvmond  OSkja. 

ChariottesvWe.  VA  MSA.  Albennai 
Johnson  Ctty-Kingsport-Bnstol,  1 

County — _~ 

Norlolk-VA  Beoch-f«ewpott  Newt 

James  Qty  County.  Newport  N4 

Virginia  Beech  Oty.  WiNlamsbur 

RichnxKid-Petersburg.  VA  MSA 

Dinwiddle  County.  Goochland  C 

County,  Petersburg  City.  Powhs 

Roanoke,  VA  MSA  Botetourt  Coi 

Washington,  D&-MD-VA  MAS  (pi 

State  of  VkgMa: 

Clait  County „..., 

Culpepper  County 

Fauquier  County 

Fredartck  County ». 

Isle  of  Wight  County 

Kir«g  George  County  ..„ .... 

King  WHNam  C^ounty 

Louisa  County 

Madtoon  County .. 

Montgomery  County 

Orange  County 

Rocklngtiam  County — 

Shenandoah  Coun^ 

SpottyiwM  County/fraddrli 

Warren  County 

Ail  Other  Atbh 

ChaHeston  Offior. 

Chaneston.  WV  MSA:  Kanawha  ( 
Huntington-Aahland.  WV-KY-OH 
Parxersburg-Manetta.  WV-OH  m: 
Sleubenyile-Welrton.  VW-OH  M! 
Wheeling.  WV-OH  MSA  (part):  M 
Other  Areas:  Jefferson  County .... 
Albany.  QA  kXSA:  Dougherty  Cou 
Atlanta.  GA  MSA  Bantn*  Couni 
Coweta  County.  DeKalb  Count 
Gwinnen  County,  Henry  Cour 

County.  Walton  County 

Augusta,  QA-SC  MSA  Columbia 
Chattanooga.  TN-GA  MSA  (part) 
Macon-Wamer  Robins,  GA  MSA: 
Savannah.  GA  MSA.  Chatham  C 
Other  Areas: 

Owtie  County 

Dawson  County 

Glyf*i  Courrty —.. 

Hal^  County 

Muscogee  County ..... 

Oconee  County _ 

Carlbtjean  Oflnr 

Caguas.  PR  PMSA'  Aguas  Buer 

GuratX)  Muniopio.  San  Lorerrz 

Mayaguec  PR  MSA:  Anasco  N 

Muniopio.  San  German  Munia 

Ponce.  PR  MSA:  Juana  Diaz  Mu 

San  Juan.  PR  PMSA:  Barceiorv 

IMunlapK),  Catano  Municipio. 

Munia^,  Guaynabo  Municip 

Loiza  Munic«)iO.  LuquHIO  Mum 

San  Juan  Munopio.  Toa  Alu 

Munopio,  Vega  Baja  MunictpK 


JMI 
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»-iamllyand 

condominium 

unit 


R««MlMr 

County. 



____._.._ 



am  County, 

Quoofw 

ty,  SomaisM  County . 


CMter  County.. 


aans  County.  Wayna 


lorthampton  County... 
itMnon  County.  Pony 


r*  County.  Mont0on>- 


■mo  County,  ktonraa 


Hfoil  County.  Hartw« 


124.875 
124.S75 
124.B7S 


120.000 

124.875 

124.875 

91.950 

91.150 

90.250 
76.000 
86.300 
112.550 
101.250 
76.000 

124.67S 

124.875 
124.875 

117.600 
124.875 
124,875 
124.875 
124,875 
124,875 

124.875 
124.875 
124.875 
124.875 
98.700 
90.300 

90.250 
80.300 
76.300 

91.900 


124.650 

106.200 
121.600 

124.875 
92.250 

95.600 
87360 
724S0 
112.140 
71.250 


124.S75 

97.750 

124,875 

90,300 

73,800 
82,090 
104.500 
101,290 
75,900 
71^50 


140.600 
140JOe 
f40iaSD 


135.150 
140.600 
140.600 
t«9.S60 

racjBn 

101.650 

85.600 

97.200 

126,750 

114.000 

65,600 

140,000 

140,600 
1401600 

132,450 
140.600 
140.600 
140.800 
t40A)0 
140.600 

140.600 
140,000 
140,600 
140,600 

111,150 
101,700 

101,650 
•0,400 


103,500 


140,350 

tIMOO 

136.060 

14QjB00 
103.000 

107.660 
96.860 
81.460 

120290 

60.250 


f4e;6eo 

110.050 

i4o,seo 

101 .7W> 

83.100 

117./00 

114.000 

B5.450 

80.250 


170200 
170.200 
170200 


104.200 
170,200 
170,200 
125,800 
124,700 

123.500 

104,000 
118.100 
154.050 
130000 

i04,.oeo 

170.200 

17O200 
17O200 

160.900 
170200 
170.200 
170200 
170.200 
170.200 

170.200 
170.200 
170.200 
170  JOO 
135.050 
123.560 

123,500 
100060 


125,750 


17OS60 

1451.300 
166.400 

170200 

taa.200 

130800 

120250 

80.000 

1S3.400 

07.500 


17OJ00 
133.750 
170.200 
123.560 

101.000 
113.100 
143.000 
13O00O 
103350 
97.500 


4-lamSy 


197350 
197,950 
197350 


168,450 

197.950 
197.050 
145,150 
143.900 

142.500 
120.000 
136^250 
177.750 
180,500 
120000 

197.960 

197360 
1973G0 

186,650 
197360 
197,950 
197,950 
197360 
197,950 

197.950 
197,950 
197,950 
197,050 
155.800 
142.550 

142300 

120750 
120450 

146.100 


190800 

167.650 
19(2.000 

197.950 
145.650 

150.900 
138.750 
114,200 
177.000 
112,500 


197,050 
154,300 
107,950 
142.550 

110560 
13O500 
165,000 
160,500 
119,850 
112.500 


Wa»h.ng»on,  DC-MO-VA  MSA  (p«1):  DWrict  ot  Cotumbit.  Moo«Bomwy  County.  MO.  Princ*  GMrgM 
County.  MO,  AJmandria  City.  *A,  Arinoton  County.  VA.  Ftlrtw  Oou»«y.  VA.  fi0*  Qwth  City,  VA. 
Uxido*  County,  VA.  ManuMS  City.  VA.  Mwwmm  Partt  City.  VA.  Prtno*  WMam  OourMy.  VA.. 
IMSminoton  OtSoK 

WHminglon.  OE-Ht-MD  PMSA  (pwt):  Nmr  Cntio  County.  OE . 
Ott>ar  Aim*: 

Kont  Cotffty _«........i 

SuMox  County 

nttitxjroti  OtKcOt 

Aftoona.  PA  MSA:  Blair  County.. 

Ene,  PA  MSA:  Ene  County „ 

Johnstown.  PA  MSA:  C«mt>na  County.  Somorit  County. 

PittsOurgK  PA  PMSA;  AHogtwny  County.  Fay*tt«  County.  1»«it<tnfltoo  County.W— Umatand  County.. 
Wctwiofxl  Offtca. 

Chartottaavflta.  VA  MSA.  AlbanDaila  County.  Ruvanna  County,  Gfaana  County,  Chartottaavtlte  Oty.. 
Johnson  aty-^Ongaport-Bnatol,  TN-VA  MSA  (part);  Brtatoi  Oty.  VK  Soon  County.  Waahmgton 

County _ __ - 

NonolkVA  Bo«h-f>«»port  Naws.  VA  MSA.  ChMapMta  Oty.  Olumjaalai  Oounty,  HannMon  Oly. 
James  Oty  County  Newpon  Maws  Oty.  Norlo*  Oty.  ftjquoaon  Oty.  Portwtooth  Oty.  SmHoO  Oty. 

Vratma  Baach  Oty.  WiHIamsburg  City,  YofV  County 

Richmond-Potarstwro.  VA  MSA  Chartas  City  County,  ChastarfiaW  County.  Colonial  Haighta  Oty, 
Dinwiddia  County,  Gooctiland  County.  Hanovaf  County,  Hannco  County,  Mopewen  Oty,  Maw  Kant 
County,  Patarsburg  City.  Powtmtan  County.  Prince  Georye  County.  Richmond  City . 

Roanoiia,  VA  MSA  Botetourt  County.  Roanoke  County,  Roanoke  City,  Salam  Oty 

Washington.  DC-MD-VA  MAS  (part);  Stallord  County.  VA . 
State  of  Virginia: 

Oaili  County 

Culpappar  Oounty  — 
Fauqular  Coimty.. 
Fradafick  County.. 


Isle  o(  Wight  County 

King  Oaorga  County 

King  WHRam  County 

Louna  County.... 

Madtoon  County 

Montgomery  County. 

Orange  Co«jnty 

Rockingtiam  County. 

Shenandoah  County 

Spolaylvanla  County/fradadckaburg  Oly 

Wanen  County 

All  Other  Aran 

Charleston  OMoa: 

Charleston,  WV  lUlSA  Kanawha  County,  Putnam  County 

Huntingtorv-Ashiand,  WV-KY-OH  MSA  (part)  Cabell  County,  WV,  Wayna  Oounty. 

Parxersburg-Manetu.  WV-OH  MSA  (part):  Wood  County.  WV 

SteubanvWe-Walrton.  WV-OH  MSA.  Brook  County,  Hancock  County 

Wheehrig,  WV-OH  MSA  (part):  Marahitfl  County,  WV.  01*6  County 

Othef  Areas:  Jaflerson  County _ __ — __.-..._. 

AitMny,  SA  MSA:  Dougherty  County,  Lae  County 


Atlanta.  GA  MSA:  Barrow  County,  Butts  County.  Cherokee  County,  Dayton  County.  Cobb  County, 
Coweta  County.  DeKalb  County.  Douglaa  County,  Fayette  County,  Fonyth  County,  Fulton  County, 
Gwinnett  County.  Henry  County,  Nawton  County,  PauMng  County,  Kuctmrta  Oowity.  Spalding 

County,  Walton  County ~ 

Augusta.  QA-SC  MSA:  Columbia  County,  GA.  Rlchmood  County.  McOutfie  County -. 

Chattanooga.  TN-GA  MSA  (part).  Catoosa  County.  GA.  Dade  County.  Walker  County _. 

Macoo-wamar  Robtns,  GA  MSA:  Bibb  County.  Houston  County.  Jonaa  Oounty.  Paach  Oounty 

Savannah.  GA  MSA.  Chatham  County.  Etfinj^wm  County - 

Other  Afaaa: 

OwliaCDunlr — - — " ~ 

Dawson  County — — 

Glynn  Courtty ....._ _.._.._.—..._.__..-._..._- — _..,.__...._._.— — _........... __..•. 

Hall  County 


Muscogee  County,. 

Oconee  County 

Caribbean  OMcr 


Caguas.  PR  PMSA:  Aguas  Buenaa  Munidpio,  Caguaa  Munidpio.  Cayay  Munich.  Qdra  Mtrtciplo. 
Gurabo  Municip<o.  San  Lorenzo  Mumcipto - 

Mayaguec  PR  MSA  Anasco  Munictpta,  Cabo  Roio  Martdpio.  Momiguaroa  Murtdpio.  Mayagtm 
Munidpio,  San  German  Mumcipto „__._.. — — ••••• 

Ponce.  PR  MSA:  Juana  Diaz  Munidpio.  Ponca  Munldpto _ 

San  JuM.  PR  PMSA  Barceioneu  MunJcipto.  Bayamon  Municipio,  Canovanas  Muncipio,  Carolina 
Munidaio,  Catano  Muntapio,  Corozai  Mumcipio.  Dorado  Municipio.  Fa)art»o  Munkapc,  Florida 
Munidpk),  Guaynabo  Munictpto.  Humacao  Munopto.  Juncos  Muniapio.  Las  Piedras  Mumcipio. 
Loaa  Muniopto.  Luquilks  Munictpto.  Manat  Munopio.  Maranjtto  Munidpw.  Rto  Grande  Munidpio, 
San  Juan  Muntcipio.  Toa  Aita  Munkapia  Toa  Ba)a  Munidpio,  Tape  Alto  Mwitoipto.  Vaga  Mta 
Mumdpio,  Vaga  Baja  Munopio - 


79300 
82,  too 
75,400 
74.250 
60,550 
88,800 
74.250 


121,450 
92350 
73,050 
06,550 

102.900 

75300 
66,850 
7O000 
85,900 
75,000 
75.500 


83,060 

79,650 
81,700 


93,050 


00390 
92.450 
64,900 
63.000 
7O350 
100.000 
83,000 


136.790 

104,490 

82350 

97.450 

115300 

86.060 
77.980 
85300 
9O300 
64.450 
85350 


104300 

09.700 
92300 


104.000' 


123300 
11S.050 
170300 
12O100 
119.000 
122.200 
•0300 
96360 
104300 
102.050 
106.600 
113.100 
106,500 
140.550 
114.400 
03.500 

109300 
112,300 
103.1S0 
101300 
06.150 
121.960 
101.000 


100.190 
120900 
09,050 
110400 
140300 

103.350 
04350 
104300 
117300 
102.600 
103350 


127.300 

100300 
111300 


127.300 


106.550 
148.000 
197.950 

142.500 
132,750 
197,950 
145.500 
136,000 
141,000 
114.000 
111.750 
120.000 
117.750 
123.000 
130.500 
126.360 
162.150 
13Z000 
107.900 

126,000 
129,600 
119.050 
117,200 
109,800 
140.250 
117300 


191.750 
146,400 
115,350 
136.650 
162.450 

119.250 
106.750 
120.000 
135.000 
118,400 
110,250 


146,900 

125300 
129,000 


146,900 


36984 
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Marlcet  ar«a  designation  and  local  )uriadlcMona 


Virgin  Wands:  St  Croix,  St.  Thomas.  SL  John... 
Columbia  Office: 

Augusta,  GA-SC  MSA  (part):  Aiken  County,  SO 

Charlestofl,  SC  MSA:  Bert(eiey  County,  Charleston  County,  Dorchester  County. 

Chariotte-G«sloo«-Rod(  HHI,  NC-SC  MSA  (part):  Yorlt  County,  SC 

Cokjmbia,  SC  MSA:  Lexington  Courrty,  Richland  County 

GraanvWe-Spartanburg,  SC  MSA:  Greenvilie  County,  Horry  County,  Pickens  County.  Spartanburg 

County 

Other  Ara«tt: 

Beaufort  County 

Georgetown  County 

Birmingham  Office: 

Anniston,  AL  MSA:  Calhoun  County _ 

Birmtngham.  AL  MSA:  Blount  County,  Jefferaon  County,  Shetiy  County.  St  Clair  County,  Walkar 

Courrty „ 

Florence,  AL  MSA:  Colbert  County,  Lauderdale  County 

Gadsen,  AL  MSA:  Etowah  County 

HuntsviMe,  AL  MSA:  Madison  County _ 

Mobile,  AL  MSA:  Baldwin  County,  Mobile  County „.. 

Montgomery,  AL  MSA:  Atauga  County,  Elmore  Couftty,  Montgomery  Courrty „ 

Tuacaioosa,  AL  MSA:  Tuscakxjsa  County 

Ott>er  Areas: 

Houston  County 

Morgan  County „ 

Greensboro  Office: 

AshevHle,  NC  MSA:  Buncombe  County 

Burlington,  NC  MSA:  Alamance  Coun^ 

Chariotte-Gastonia-Rock  HW,  NC-SC  MSA  (part): 

Mecidenburg  County,  NC 

Cabarrus  County,  Gaston  Courrty,  Lincoln  County,  Rowan  County,  Unkxi  County „ 

Fayetteville,  NC  MSA:  Cumberland  County „ 

Greensboro— Winston-Salem— High   Point   NC  MSA:   Davidson  County,   Davie  (ktunty,   Forayth 

County,  Guilford  County.  Randolph  County,  Stokes  County,  Yadkin  County 

Rateigh-Durham,  NC  MSA:  Durham  County,  Franklin  County,  Orange  County,  Wake  County 

WHmirgton,  NC  MSA:  New  Hanover  County , 

Ottier  Areas: 

Carteret  County 

Craven  County „ 

Currituck  County „ „„....„.„ ... 

Dare  County _ _ „ __I!!.™™!Z!™™!!ZZ!!!!!!!I!~I!!."' 

Granville  County 

Henderson  County „... ... .. ™.| ]_ '""'""^^"'Z"l. 

Johnston  County „ . _.„ . „ Z"_...!™!Z!!!!!!!!I 

Moore  County ™!!""r."!Z"."Z!!l™IZ!!ZZI 

Nash  courtty """!!!!"!!"!!.""!!"!!""™"""!"" 

Pitt  County „ ,. !."Z""Z™"!Z!!!!!1""!""!!!!!!!!!!"!""]1"."."!!!!! 

Jackson  Office:  " ~ 

Bifcjxi-Gulfport  MS  MSA:  Hancock  County,  Harrison  County „ 

Jackson,  MS  MSA:  Hinds  County,  Madison  County,  Rankin  County ZJIIZZZ. 

Memphis,  TN-AR-MS  MSA:  Desoto  County,  MS „ 

Pascagoula,  MS  MSA:  Jackson  County _ "I~ZZZ""-ZZ. 

Ott>er  Areas: 

Lee  County 

Lowrrdea  County „ 

Oktibbeha  County ZZZ!ZZZZZ""Z"'ZZ 

Warren  County „ „ „.. ..]  [ 

Coral  Gabies  Oftce: 

Ft  Lauderdale-HoOywood-Pompano  Beac^  FL  PMSA:  Broward  County 

Ft  Myers.  FL  MSA:  Lee  County 

Ft  Pierce,  FL  MSA:  Martin  County II""'""""-I!!!!ZZ™!!!!™™!ZZI!!™!! 

Miami-Hialeah,  FL  PMSA;  Dade  County !.I!"I""""™"!""""!!"!"""""""""" 

West  Palm  Beach-Boca  flaton-Delray  Beach,  FL  MSA;  Paim  Beaioh  Couriiyll™!"...."™" ""!Z1 ' 

Other  Areas: 

Collier  County „ „ 

Monroe  County „ 

Knoxville  Office:  " 

Chattanooga,  TN-GA  MSA  (part):  Hamitton  County.  TN,  Manon  County,  Sequatchie  County, 
Johnson  City-Kingsport-Bnstol,  TN-VA  MSA  (part):  Carter  County,  TN,  Hawkins  County, 

County,  Unicoi  County,  Washington  County 

Knoxville,  TN  MSA:  Anderson  County,  Bkxjnt  County,  Qranlngar  County,  Jefferaon  County,  Joioi 

County,  Sevier  County.  Unkxi  County 

Memphis  Offfce: 

Jackson,  TN  MSA:  Madison  County 


l-lan%and 

condominium 
unit 


SuMvan 


Memphis,  TN-AR-MS  MSA:  Shelby  County.  TN,  Tipton  County 

Nashville  Office: 

OarksviKe-Hopkinsville,  TN-KY  MSA  (p«t):  Montgomery  County,  TN _ 

Naahville,  TN  MSA:  Cheatham  County,  Davkteon  County,  Otekaon  County.  Robartaon  County 
Ruttiertord  County,  Sumner  County,  Williamson  County,  Wilson  County 


187,300 

92,250 
93,100 
88,700 
97,350 

76.950 

94.060 
81,600 

78.9S0 

102.700 
77.150 
74,250 
95,600 
90,700 
84,500 
94,300 

74,100 
79,550 

102,450 
80,450 

106,300 
97,950 
89,450 

90,660 

118,550 

87,550 

70,300 
81,350 
87,850 
109,250 
72,200 
80,750 
71,250 
93,100 
76.000 
75.050 

84,850 

94,950 

101,250 

81,800 

76,000 
70,200 
73,300 
80,000 

104.500 
88,150 

123.500 
94,500 

116.550 

100.700 
124.875 

73,050 

65,400 

96,350 

77,750 
101,250 

76,750 

101.550  I 


2-fwnlly 


210,950 

104,460 

104,850 

99,900 

109.600 

86.660 

105,900 
91,900 

88,800 

115,650 
86,850 
83,600 

107,700 

102.150 
95,150 

106,200 

83,450 
89,600 

115,350 
90,600 

121.050 
110,300 
100.700 

102,100 

133,500 

98,600 

79,150 
91,600 
98,950 

123,050 
81,300 
90,950 
80,250 

104.850 
85,600 
64,500 

95,550 
106,900 
114,000 

92,100 

65,600 
79,100 
82,600 
90.100 

117,700 
99,250 
139,900 
106,450 
131,250 

113,400 
140,600 

82.250 

96.150 

108.500 

87,600 
114.000 

86.400 

114,350 


3-(wnly 


256.300 

126.900 
127.400 
121.400 
133.200 

106.300 

126,700 
111,660 

106.000 

140,500 
105.550 
101,600 
130.850 
124.150 
115.650 
129.050 

101,400 
106,850 

140,150 
110.100 

148.200 
134,000 
122,400 

124.000 
162.200 
119.800 

96,200 
111.300 
120.250 
149,500 

96.800 
110,500 

97.500 
127,400 
104,000 
102,750 

116.100 
129,900 
138.000 
111.900 

104.000 

96,100 

100.350 

109.450 

143,000 
120,600 
169,000 
129,350 
159,450 

137.800 
170.200 

99,950 

116,850 

131 JOO 

106,400 
138,000 

105.000 

138,950 


4-famlly 


295.700 

146.400 
147,000 
140.100 
153.700 

121.500 

148,500 
128,850 

124,650 

162.150 
121,800 
117,200 
151,000 
143,250 
133,400 
148.900 

117,000 
125.600 

161,750 
127.050 

171,000 
154,650 
141,200 

143,100 
187,150 
138,200 

111,000 
128,400 
138,750 
172,500 
114,000 
127.500 
112,500 
147,000 
120,000 
118.500 

133,950 
149,950 
160,500 
129.150 

120,000 
110,900 
115,800 
126,300 

165,000 
139,150 
195,000 
149,250 
184,000 

159.000 
197,950 

115,350 

134,800 

152,100 

122,800 
160,500 

121,150 

160,300 


Market  arej 


Other  AiMK  Maury  Coanly 

Louiswfle  OffioK 

Cincir>nati.  OH-rr-IN,  PVSA  (part): 
OarksvKle-Hopklnsville,  TN-KY  MS^ 
Huntmgtoo-Aahland,  WV-KY-OH  M! 
l.enngtor>-F«yalla,  KY  MSA:  Bouft 
Scott  County,  Woodford  County ... 
Louisville.  KY-IN  MSA  (part): 

Jefferaon  County,  KY 

Bullitt  County,  Oklham  County, 
Owensboro.  KY  MSA:  Davias  Count 
Orlando  OffKse: 

Orlando,  FL  MSA:  Orange  County,  ( 
Melboume-TitaMville-Palm  Bay,  FL  t, 
Ottrer  Areas: 

Indian  River  County 

St  Luda  County 

Vohjeia  County 

Jacksonville  OMoe: 

Gainesvile.  FL  MSA  Alachua  Coun 
JacksonviOa,  FL  MSA:  Clay  County, 
Panama  City,  FL  MSA:  Bay  County. 
Pensacola,  FL  MSA:  Escambia  Cou 
TaBahasaa.  FL  MSA:  Gadsden  Com 
Tampa  Office 

Bradenton,  FL  MSA:  Mantee  Count 
Lakeland-Wintar  Haven,  FL  MSA:  P 
Sarasota.  FL  MSA:  Sarasota  Count 
Tampa-St.  Petersburg-Clearwater,  I 
Pinellaa  County- 

Ra 

Chicago  Officec 

Aurora-Elgin,  H.  PMSA:  Kane  Count 
Chwago.  IL  PMSA:  Cook  County,  D 
Oavenport-Rock  Island-Moline,  lA-l 
JoNet  IL  PMSA:  Gnjndy  County,  Wl 
Lake  County,  IL  PMSA:  Lake  Count 

Rockford,  IL  MSA: _. 

Boone  County,  Winnebago  Co« 
Dekati  County - _ 

Detroit  (^ffkse: 

Ann  Arbor.  Ml  PMSA:  Washtenaw  ( 
Detroit  Ml  PMSA  (part): 

Oakland  County 

Livir>9ston  County,  Macomb  Cc 

Grand  Rapids  Office: 

Grand  Rapkls.  Ml  PMSA:  Kent  Cou 
Kalamazoo,  Ml  MSA:  Kalamazoo  C 
Lansing-East  Lansing,  Ml  MSA:  Ctir 

Flint  Office: 

Detroit  Ml  PMSA  (part):  Lapeer  Co 
Saginaw-8ay  City-Midland.  Ml  MSA 

Cleveland  Office: 

Akron,  OH  PMSA:  Portage  County, 
Cantoa  OH  MSA:  Carrot  County,  £ 
Clevelamt  OH  PMSA:  Cuyahoga  C 
Loraio-Elyria.  OH  PMSA:  Lorain  Co 
Mansfield,  OH  MSA:  Richland  Cow 
Toledo.  OH  MSA:  Fulton  County,  L 

Sprirrgfiekl  OfUce: 

Altoo-Granite  City.  IL  PMSA:  Jersei 
Btoormnglon-Normal.  IL  MSA:  McLi 
Champaigrt-Urt)ana-RantDul.  H.  MS 
East  St  Uxiis-Beileville.  IL  PMSA: 
Spnngfield,  IL  MSA:  Menard  Count 
St  Lous.  MO-IL  PMSA  (part):  Mor 

Minneapolis- St.  Paul  Office 

Duluth,  MN-W1  MSA  (part):  St  Lou 
Fargo-Moortiead,  ND-MN  MSA  (p« 
Minneapolia-St  Paul,  MN-W1  MS 
Dakota  County.  Hennepin  Count 
Washington  County.  Wnght  Cour 
Rochester,  MN  MSA:  Oimstead  Cc 
St  Qoud,  MN  MSA:  Benton  Count 

Milwaukee  Office: 

Appleton-Oshkoek-Neenah,  W\  MS 
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MTTS— Continued 


M  County,  SpartantMrg 


1  CWr  County.  WaHwr 


County „ 

Davie  County,  Foreyttt 
Wake  County 


1-laii%and 

oondomtnMn 
unit 


atctiie  County 

wkins  County,  SutNvan 


«ftarson  County,  Knox 


ly,  Robarlaon  County, 


187,300 

92.250 

93.100 
88.700 
97,350 

76.950 

94,050 
81,600 

78.950 

102,700 
77.150 
74.250 
95.600 
90,700 
84,500 
94,300 

74,100 
79,550 

102,450 
80,450 

106,300 
97,950 
89,450 

90,660 

118,550 

87,550 

70.300 
81,350 
87,850 
109.250 
72,200 
80,750 
71,250 
93,100 
76,000 
75,050 

84,850 

94,950 

101,250 

81.800 

76,000 
70,200 
73,300 
80,000 

1<M,500 
88.150 

123.500 
94.500 

116,550 

100,700 
124,875 

73.050 

85,400 

96,350 

77,750 
101,250 

76.750 

101.550 


210.950 

104,450 

104.850 

99.900 

109.600 

86.660 

105.900 
91,900 

88.900 

115,650 
86,850 
83,600 

107,700 

102,150 
95,150 

106,200 

83,450 
89,600 

115.350 
90.600 

121.950 
110.300 
100.700 

102,100 

133,500 

98,600 

79,150 
91,600 
98,950 

123,050 
81,300 
90,950 
80.250 

104.850 
85,600 
84.500 

95,550 
106,900 
114,000 

92,100 

85.600 
79,100 
82,600 
90.100 

117,700 
99.250 
139,900 
106.450 
131.250 

113.400 
140.600 

82.250 

96,150 

106.500 

87,600 
114,000 

86,400 

114,350  I 


256.300 

126,900 
127,400 
121,400 
133.200 

106,300 

128.700 
111.660 

106.000 

140.500 
105.550 
101.600 
130.850 
124.150 
115.650 
129.050 

101,400 
106,850 

140.150 
110.100 

148.200 
134.000 
122,400 

124.000 
162.200 
119.800 

96.200 
111.300 
120.250 
149.500 

96.800 
110.500 

97.500 
127,400 
104,000 
102.750 

116.100 
129.900 
138,000 
111,900 

104.000 

96,100 

100,350 

109,450 

143,000 
120,600 
169,000 
129,350 
158,450 

137,800 
170.200 

99.950 

116.850 

131.800 

106.400 
138.000 

106.000 

138.950 


4-famiiy 


296.700 

146,400 
147,000 
140,100 
153.700 

121,500 

148,500 
128.850 

124.660 

16^150 
121.800 
117,200 
151,000 
143,250 
133,400 
148,900 

117,000 
125,600 

161,750 
127,050 

171,000 
154,650 
141.200 

143,100 
187,150 
138.200 

111.000 
128,400 
138,750 
172,500 
114,000 
127,500 
112,500 
147,000 
120.000 
118.500 

133,950 
149,950 
160,500 
129,150 

120,000 
110,900 
115,800 
126,300 

165,000 
139,150 
195,000 
149,250 
184,000 

159.000 
197.950 

1 15.350 

134.800 

152.100 

122,800 
160,500 

121,150 

160,300 
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MarKat  area  designation  and  local  junsdictiona 


Other  AfMK  Maury  Coanty •• 

Louiawtle  Offioa. 

Clncinnaii.  OH-KY-(N,  PMSA  (part):  Boone  County.  KY.  CampbeH  County,  Kenton  County 

Cl«rt(svi)te-HopWn8v*«e.  TN-KY  MSA  (part):  Christian  County.  KY 

Huntjngtoo-AatHand.  WV-KY-OH  MSA  (part):  Boyd  County,  KY,  Carter  County.  Greenup  Ceurily 

UKington-FeyatiB,  KY  MSA:  Bourtxm  County,  Oailt  County,  Fayette  County.  JMaawitna  County. 

Scott  County,  WootJford  County 

Louisville.  KY-iN  MSA  (part): 

Jefteraon  County.  KY 

Bulim  County,  Otdham  County.  ShUtf)  County 

Omonabon.  KY  MSA;  Davies  County 

OtanOo  Offioe: 

Orlando,  FL  MSA:  Oange  County,  Oscoota  County,  Seminole  County 

Metooume-rituavtHo-Palm  Bay,  FL  MSA:  Braward  County 

Ott>er  Areas: 

Indian  River  County 

St  Lucia  County 

Voluaia  County  »...««...»,...,»...»....». ,, 

Jacksonville  OMoe: 


l-farniyyd 

OOVIOOVTllnwfTl 

unit 


Gainesvile.  FL  MSA:  Alachua  County,  Bradford  County 

JacKsonviOe.  FL  MSA:  Day  County,  Duval  County,  r4as8au  County,  St  Johna  County . 
Panama  Oty,  FL  MSA:  Bay  County.. 


Pensacola,  FL  MSA:  Escambia  County.  Santa  Rosa  County 

TaHahasaa  FL  MSA:  Gadaden  County,  Leon  County 

Tampa  Office: 

Bradenton,  FL  MSA;  Mantee  County 

Lakeland- Winter  Haven.  FL  MSA;  Polk  County..- 

Sarasota,  FL  MSA;  Sarasota  County 

Tampa-St.  Petarsburg-Qeanrater,  FL  MSA:  Hemanda  County,  HUsborough  County,  Pasoo  County. 
Pinellas  County- - - 

Region  V-HUD  FleM  OMIm: 

Ovcago  Office: 

Aurora-Elgin,  H.  PMSA;  Kane  County,  Kendall  County 

Cfi«ago.  IL  PMSA:  Cook  County,  DuPage  County.  McHenry  County . 


Deveriport-Rock  Island-Moline,  lA-IL  MSA;  Henry  County,  IL,  Rock  Wand  County.. 

Joket  IL  PMSA:  Gnjndy  Cixjnty,  Will  County -. 

Lake  County,  IL  PMSA:  Lake  County 

Rockford,  IL  MSA: _ 

Boone  County,  Winnebago  County ™ 

Dekato  County _ — 

Detroit  Offwe: 

Ann  Artxjr.  Ml  PMSA:  Washtenaw  County 

Detroit  Ml  PMSA  (part): 

Oakl«id  County 

Uvinyston  County,  Macomb  County,  Monroe  County,  St  Oair  County,  Wayne  County. 
Grand  Rapids  Office: 

Grand  Rapkls,  Ml  PMSA;  Kent  County.  Ottawa  County 

Kalamazoo,  Ml  MSA:  Kalamazoo  County- 


Lansing-East  Lansing,  Ml  MSA:  Clinton  County,  Eaton  County,  Ingham  County- 
Flint  Office: 

Detroit  Ml  PMSA  (part):  Lapeer  County - - 

Saginaw-Say  City-Midland,  Ml  MSA;  Bay  County,  Mkfland  County,  Saginaw  County 

C:ieveland  Oftce: 

Akron,  OM  PMSA:  Portage  County.  Summit  County.. _ 

Carbon,  OH  MSA:  Carrot  County,  Stark  County _ 

Cleveland,  OH  PMSA:  Cuyahoga  County,  Geauga  County,  Lake  County,  Madbta  County . 

Lorain-Elyria.  OH  PMSA:  Lorain  County  — 


_./ 


Mansfield,  OH  MSA;  Richland  County 


Toledo.  OH  MSA:  Fulton  County,  Lucas  County,  Wood  County. 

Sprif»g«ek(  Oftce: 

Altoo-Granlte  City.  IL  PMSA:  Jersey  County,  Madison  County..- 

Btoomng*xv.Normal,  IL  MSA:  McLean  County _ _„„ 

Ct»mpaign-Urt)ana-Rantoul,  H.  MSA;  Champaign  County.... 


East  St  Uxjis-Belleville,  IL  PMSA;  Oinfon  County,  St  Clair  County.. 

Springfield,  IL  MSA;  Menard  County,  Sangamon  County.- 

St  Louis,  MO-IL  PMSA  (part):  Monroe  County,  IL 

Minneapolis- St  Paul  Office: 

Duhjtn,  MH-W\  MSA  (part):  St  Louis  County . 


Fargo-Moortiead,  ND-MN  MSA  (part):  Clay  County,  MN..„ _ 

Minoeapoka-St  Paul,  Mf4-Wl  MSA  (part):  Anoka  County.  MN,  Carver  Cowity.  (^Usago  County. 

Dakota  County,  Hennepin  County.  Isanti  County,  Ramsey  County,  St  Crota  County,  Scott  County. 

WasTungton  County.  Wrigttt  County — —. 

Rochester,  MN  MSA;  Olmstead  County. 


St  Qoud,  MN  MSA:  Benton  County.  Sherbum  County,  Steams  County 

MUwaukee  Office: 

A«)leton-Oshkoak-Neenah,  Wl  MSA;  Calument  County.  Outagamie  Courtty.  Winnebago  County . 


76,900 

103,750 
76,750 
82.100 

95,000 

91,660 
86,350 
74550 

88,350 
93,600 

6ejoo 

75,900 
74.550 

96.150 
87,850 
96,750 
91 ,950 
106,400 

MJtSD 

91,660 

119.350 

80.750 


124,875 
120,500 
7Z750 
107,900 
124,875 

74,500 
77.400 

99,200 

101,250 
85.150 

75,250 
74.400 

77.800 

79,700 
72.660 

77.300 
74.450 
80,250 
82.950 
70,960 
68,900 

85.500 
79.500 
96.9S0 
85,500 

74,250 
99.150 

74.250 
96.600 


107.900 

106.190 

87,100 

84.800 


96.190 

1 16.690 
06.400 
92,450 

107,600 

103,200 
97,250 
83,600 

96.500 
10S.400 

78.800 

85,450 
83,950 

110.500 
96,990 
108.950 
103,550 
119.800 

97,590 
103,200 
134.400 

90.980 


140,000 
135,700 
91,900 
121,200 
140,900 

83,950 
87.200 

100.450 

114,060 
96.900 

84,750 
83,750 
87.600 

88,750 
81.800 

87.050 

79,650 
100,500 
93.400 
79,900 
77,603 

96,300 
89,500 

112,600 
96,300 
83,600 

111,660 

83.600 
112.400 


121,150 

118,550 

98.100 

95.500 


1O4J850 

141.850 
185,100 
112,900 

130,006 

125,406 
118,2«l 
101,900 

120,900 
129,090 

95,590 
103,850 
102,090 

134,300 
120,250 
132,350 
125J00 
145.900 

118.990 
125,400 
193.300 

110.900 


170,200 
164,860 
99.550 
147.290 
170500 

102.050 
106.400 

122X160 

136.000 
116.500 

102.950 
101300 
106,450 

109.050 
99.400 

106.750 

96.800 

122,100 

113,500 

07,050 

94550 

117.000 
106.750 
136,800 
117,000 
101.600 
136,660 

101.600 
136,550 


147500 
145550 
119500 

116.000 


4-family 


120,750 

163,800 
121,150 
129,600 

150,000 

144,700 
136.356 
117500 

136.500 
147,750 

110550 
110,450 
117,750 

154,950 
138,750 
152,750 
145,150 
166,000 

136,800 
144,700 
188,400 

127.500 


197.950 
190,250 
114,850 
169,950 
197,950 

117,750 
122.800 

140.800 

160.500 
134.400 

118.800 
117,450 
122.800 

125.850 
114,700 

122,050 
117.550 
140.050 
130.950 
112.000 
108.750 

135,000 
125.500 
157.850 
135,000 
117500 
156,550 

117500 
157,550 


166350 
167300 
137350 

133,850 
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Mari<e1  area  dasignation  and  local  Juflsdicttons 


Duhitti,  MN-Wt  MSA  (part):  Doogtas  County 

Eau  Claire.  Wl  MSA:  Chippewa  County.  Eau  Claire  Coun!y .. 

Green  Bay,  Wl  MSA  Brown  County „, 

Kenostia,  Wl  MSA:  Kenosha  County 

La  Crosse,  Wl  MSA:  La  Crosse  County 

Madison,  Wl  MSA  Dane  County.. 


Milwaukee,  Wl  PMSA;  MilwaukeQ  County.  Ozaukee  County.  Washington  County.  Waukesha  County 

Minneapoiis-St.  Paul.  MN-WI  MSA  (part):  St  Croix  County.  Wl 

Racine,  Wl  PMSA  Racine  County '  ~ 

Indianapolis  Office:  

Anderson,  IN  MSA  Madison  County 

Bloomington,  IN  MSA;  Monroe  County ~~'~"ZZ~Z.~  ...~~I"~ 

Ondnnati,  OH-KY-IN  PMSA:  Deaftx)m  Cixjnty.  IN .T____l__„  " 

Elkhart-Goshen,  IN  MSA:  Elkhart  County.. 


Fort  Wayne,  IN  MSA:  Allen  County,  Dekalb  County.  Whitley  County __ 

Gary-Hammond.  IN  PMSA  Lake  County,  Porter  County „ Z.Z""... 

Indianapolis,   IN   MSA:   Boone  County,   Hamilton  County.  Hancock  County.  Hendiwi  CoiinW, 

Johnson  County,  Marion  County,  Morgan  County,  Shetoy  County ,' 

Lafayette.  IN  MSA;  Tippecanoe  County 


LouisvTile,  KY-IN  MSA  (part):  Dark  County,  IN,  Fkjyd  County.  Harrison  County 

Soutfi  Bend-Mishawaka,  IN  MSA  SL  Joseph  County 

Other  Areas: 
Allen  County. 


1 -family  and 

condominiunt 

unit 


Barthotomew  County . 
Wanwick  County 


Columtxis,  OH  MSA;  Delairare  County.  FairfieW  County.  Franklin  Courtty.  Licking  CountyrMadtooo 

County.  Pickaway  County,  Union  County _ 

Dayton-Springfield,  OH  MSA  (part):  Clari<  County J'ZZZZZ Z IZZZZZ 

Huntington-Ashland,  WV-KY-OH  MSA  (part):  Lavwence  County.  OH "'""" 

Lima,  OH  MSA  Allen  County,  Auglaize  County „ 

Parkersburg-Manotta,  WV-OH  MSA  (part):  Washington  CJouri^.  OH _II! ~Z       Z." 

Steubenville-Weirton,  OH-WV  MSA  Jefferson  County "'"' 

Wheeling,  WV-OH  MSA  (part):  Belmont  County,  OH !_!" 

Gnctnnati  Office: 

Cincinnati,  OH-KY-IN  PMSA  (part):  Clermont  County,  OH,  Hamilton  County.  Warren  County 
Dayton-SpringfieW.  OH  MSA  (part):  Greene  County,  Miami  County,  Montgomery  County  _ 

Hamilton-Middletown.  OH  PMSA  Butler  County _ .„.        '  ~~ 

Ragkm  VI— HUD  Field  Offlca 
Dallas  Office: 

Dallas.  TX  PMSA  (part): 

Collin  County 

Dallas  County.  RockwaU  County „ ZI.ZZ  ~"!.,.  ™. 

Fort  Worth  Office:  ~ "" 

Abilene,  TX  MSA:  Taylor  County 


Dallas,  TX  PMSA  (part):  Denton  County.  Ellis  County,  Kaufman  County"!!" !!!!!!!" 

Ft  Worth-Arlington,  TX  PMSA  Johnson  County,  Parker  County,  Tarrant  County,  Hood"coonty"' 

Killeen-Tempte,  TX  MSA:  Bell  County,  Coryell  County 

Longview-Marshall,  TX  MSA  (part):  Gregg  County !  " !!!!"!     !!!!!!!!!!!!"!"" 

San  Angelo,  TX  MSA  Tom  Green  County 

ShermarvDenison,  TX  MSA;  Grayson  Courrty . 


Texarkana.  TX-Texarkana.  AR  MSA  (part):  Bowie  County,  TX 

Tyler,  TX  MSA  Smith  County 

Waco,  TX  MSA:  McLennan  County, 


Wehita  Falls,  TX  MSA;  Wichrta  County „.„ "" 

Houston  Offk»:  " 

Boaumont-Port  Arthur,  TX  MSA  Hardin  County.  Jefferson  County,  Orange  County 

Brazoria.  TX  PMSA:  Brazoria  County .^ „ 

Bryan-College  Station,  TX  MSA:  Brazoe  County !!!!!!!!!!         

Galvestoo-Texas  City,  TX  PMSA:  Galveston  Courrty ™!."!!!!!!!!!!!!!!!!!!!!I!!.!!!.!!!!!!!!! 

"*Co^  "™  ^^^  ^^  ^«^  County,  Harris  Courrty,  Liberty  Ooun^."  Mwirt^jo^ 

Other  Areas:  Angelina  County Z  !!!!  

Lubbock  Office:  " 

Amariito.  TX  MSA:  Potter  County.  Randall  County    ™  

Lubbock.  TX  MSA;  Lubbock  County 

Midland,  TX  MSA  Midland  County '!!! 

Odessa,  TX  MSA:  Ector  County ZZZ-.        "      ~,,  

S>in  Antonio  Office:  ~   '  "    "" 


AustJa  TX  MSA:  Hays  County,  Travis  County,  Williamson  County  _ 
Corpus  Christi.  TX  MSA:  Nuece*  County,  San  Patricio  County 

El  Paso,  TX  MSA;  El  Paso  County „„Z 

Laredo,  TX  MSA;  Webb  Courrty.. 


San  Antonio,  TX  MSA  Bexar  County,  Comal  County,  Guadalupe  County 
Ott>er  Areas: 


Burnet  County 

Kendall  County  „ 


74,250 
76.250 
86,150 
84,850 
81,150 
03,300 
92.250 
107,600 
85.450 

73,950 
84.450 
103.750 
80.250 
84.250 
80,650 

96.200 
79,700 
86.350 
79,800 

79.650 
83,800 
73.150 

89.000 
78.750 
82,100 
77,400 
82.900 
74.250 
76.500 

103,750 

78.750 

103.750 


114.950 
101.250 

86,600 
101,250 
101.250 
88,500 
81.300 
80.050 
95,750 
76,750 
85,100 
86,900 
93,900 

80,800 

90,000 

92.700 

124,875 

90,000 
68,400 

78,250 

96,200 

101.250 

99,750 

116,800 
81,450 
74,250 
76.000 
82.750 

76.000 
79.500 


2-fafni)y 


83,600 

85,500 

97,000 

95,550 

91,400 

105.050 

103,900 

121,150 

96,200 

83.250 
95.100 
116.850 
90,400 
94,850 
90,800 

108,350 
89,750 
97,250 
89,850 

89.700 
94,900 
82,350 

100,250 
88.650 
92.450 
87,150 
93,350 
83,600 
86,150 

116,850 

68,650 

116,850 


129,450 
114,000 

97,500 

114,000 

114.000 

99,650 

91.550 

90,150 

107,800 

86,400 

95,800 

97,850 

105,800 

91,000 
101,300 
104.400 
140,600 

101,300 
77.000 

88.100 
108,350 
114,000 
112.350 

131,550 
91,750 
83,600 
85,600 
93.250 

85,600 
89.500 


3-family 


101,600 
104,300 
117,850 
116,100 
111,400 
127,650 
126,200 
147,200 
116,900 

101.150 
115.550 
141,950 
100.850 
115,250 
110.350 

131,600 
109,050 
118,200 
109,200 

109,000 
114,700 
100,100 

121,800 
107,750 
112,300 
105,850 
113,400 
101,600 
104,650 

141,950 
107,750 
141,950 


157,300 
138,000 

118,500 
138.000 
138,000 
121,100 
111,250 
109.550 
131.000 
105,000 
116,450 
118,900 
128,550 

110.550 
122,650 
126,850 
170,200 

122,650 
93,600 

107.060 
131,600 
138,000 
136,500 

159.800 
111,450 
101,600 
104,000 
113,250 

104,000 
106.750 


4-tamjty 


117,200 
120.350 
136,000 
133,950 
128.100 
147,300 
145,650 
169,850 
134,900 

116,750 
133,300 
163,800 
126,750 
133,000 
127.350 

151,850 
125,850 
136.350 
126,000 

125,750 
132,350 
115.500 

140.550 
124.300 
129,600 
122,150 
130.850 
117,200 
120,750 

163,800 
124.300 
163300 


181.500 
160,500 

136,700 
160,500 
160,500 
139.700 
128.350 
126,400 
151,150 
121,150 
127,650 
137.200 
148.300 

127,550 
142,650 
146.350 
197,950 

142,650 
108.000 

123.550 
151.850 
160,500 
157,500 

184.400 
128,600 
117,300 
120,000 
130,700 

120.000 
125,500 


Market 


Utile  Rock  Office. 

Fayettevitie-Spnngdale,  AR  MSA  Wast 
Memphis.  TN-AR-MS  MSA  (part):  Critt 
Little  Rock,  AR  MSA  Faulkner  County, 
Texarkana,  TX-Texartcana.  AR  MSA  (pi 
Oklahoma  City  Officft 

Lawton.  OK  MSA  C^omanche  County... 
Oklahoma  City,  OK  MSA  Canadian 
Oklahoma  County,  Pottawatomie  Coi 
New  Orleans  Offica: 

Baton  Rouge,  LA  MSA:  Ascension  Pai 

Rouge  Parieh 

Lake  Charles.  LA  MSA:  Cakasieu  Part 
New  Orieans,  LA  MSA  Jefferson  Pari: 
John  the  Baptist  Pansh,  St  Tammar 
Lafayette.  LA  MSA: 

Lafayette  Pariah 

St  Martin  Parish , 

Shreveport  Office: 

Alexandna.  LA  MSA  RapMs  Parish...- 
Longview-Marshatt.  TX  MSA  (part):  Hai 

Monroe.  LA  MSA  Ouachita  Parish. 

Shreveport.  LA  MSA  Bossier  Parish,  C 
Albuquerque  Offioe: 

Albuquerque,  NM  MSA;  Bemaklk)  Coui 
Las  Cnjces.  NM  MSA  Don  Ana  Count 
Other  Areas: 

Los  Alamos  County 

Santa  FeCoiffrty.. 
Sandoval  County.. 

Valencia  County 

Tulsa  Olficft 

Tulsa,  OK  MSA  Creek  Courrty.  Osag« 

Rcflki 

Kansas  Qty  OffiCA: 

Kansas  CMy,  KS  PMSA: 

Johnson  County,  KS 

Leavenworth  County,  Miami  Coun 
Kansas  City,  MO  PMSA  Cass  Count] 

County,  Ray  County 

Springfield.  MO  MSA  Christian  County 
St  Joseph.  MO  MSA:  Buchanan  Coun 

St  Louis  Office: 

Cokjmbia.  MO  MSA  Boorte  County  __ 
St  Loula.  MO-N.  PMSA  (part):  FrwMii 

C«y... 
St  Louis  Courrty.. 

Des  Molnea  ONk»: 

Cedar  Rapkta,  lA  MSA  Unn  County... 
Davanport-Rock  Island-Moline,  IA-4L  k 
Des  Moines.  lA  MSA  Dallas  County,  f 
Dubuque,  lA  MSA  Dubuque  County- 
Omaha,  NE-IA  MSA  (part):  Pottawatta 
Waterloo<:edar  FaNa,  lA  MSA:  Black  t 
Other  Atms;  Johnson  County 

Omaha  Offkre: 

Uncotn,  NE  MSA  Lancaster  County... 
Omaha.  NE-IA  MSA  (part);  Douglas  C 

TopekaOffk^ 

Lawrence,  KS  MSA  Douglas  County... 
Topeka,  KS  MSA  Shawnee  County  ... 
Wichita.  KS  MSA:  Butler  County.  Han^ 


Denver  Office: 

Boulder— Longmont  00  PMSA  Bouki 
Cok)rKlo  Springs.  CO  MSA  B  Paso  C 
Denver.  CO  PMSA: 

Arapahoe  County 

Douglas  Country _ 

Adams  County.  Denver  County.  J< 
Fort  Collins-Loveland.  CO  MSA  Lailm 

Greeley.  CO  MSA  WeM  County 

Puebto,  CO  MSA:  Pueblo  County 

Other  Areas: 

Eagle  County 

Elbert  County 

QarfieM  County.. 
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LiMfTS— Continued 


1 -family  and 

condominium 

unit 


unty,  Waukesha  County.. 


unty,  Hendricks  County, 


ity..... 


Licking  County,  Madtoon 


Warren  County . 
wry  County 


nty,  Hood  County.. 


ourrty. 


tgomery  County,  Walter 


74,250 
76,250 
86.150 
S4.B50 
81.150 
93,300 
92,250 
107,600 
85,450 

73,950 
84,450 
103,750 
80,250 
84,250 
80,650 


83,600 

85,500 

97,000 

95,550 

91,400 

105.050 

103.900 

121,150 

96,200 

83,250 
95,100 
116.850 
90,400 
94,850 
90,800 


101,600 
104,300 
117,850 
116,100 
111,400 
127,660 
126,200 
147,200 
116,900 

101.150 
115.550 
141.950 
109.850 
115,250 
110,350 


4-(amily 


117,200 
120,350 
136,000 
133.950 
128.100 
147.300 
145.650 
169.850 
134.900 

116.750 
133.300 
163.800 
126.750 
133.000 
127,350 


96.200 

108,350 

131.600 

151.850 

79.700 

89,750 

109.060 

125,850 

86.350 

97,250 

118.200 

136,350 

79,800 

89,850 

109.200 

126,000 

79.650 

89.700 

109.000 

125,750 

83.800 

94.900 

114,700 

132,350 

73,150 

82.350 

100,100 

115,500 

89,000 

100.250 

121.800 

140,550 

78,750 

88.650 

107.750 

124,300 

82.100 

92.450 

112.300 

129,600 

77.400 

87.150 

105.850 

12ai50 

82.900 

93.350 

113.400 

130,850 

74.250 

83.600 

101,600 

117,200 

76.500 

86.150 

104,650 

120,750 

103.750 

116,850 

141,950 

163,800 

78,750 

88,650 

107,750 

124,300 

103,750 

116,850 

141,950 

163,800 

114.950 

129.450 

167,300 

181,500 

101.250 

114,000 

138,000 

160,500 

86,600 

97,500 

118,500 

136,700 

101,250 

114,000 

138,000 

160,500 

101,250 

114,000 

138,000 

160,500 

88,500 

99,650 

121,100 

139,700 

81,300 

91,550 

111,250 

128,350 

80,050 

90,150 

109,550 

126,400 

95,750 

107,800 

131.000 

151,150 

76.750 

86.400 

105.000 

121,150 

85.100 

95,800 

116,450 

127,650 

86.900 

97.850 

118.900 

137,200 

93.900 

105.800 

128.550 

148,300 

80.800 

91,000 

110,550 

127,550 

90,000 

101,300 

^^2.e50 

142,650 

92.700 

104,400 

126,850 

146,350 

124,675 

140,600 

170,200 

197,950 

90,000 

101,300 

122,650 

142,650 

68,400 

77,000 

93,600 

106,000 

78,250 

88,100 

107.050 

123.550 

96,200 

108,350 

131,600 

151,850 

101,250 

114,000 

138.000 

160,500 

99,750 

112,350 

136.500 

157,500 

116,800 

131,550 

150.800 

184,400 

81,450 

91.750 

111.450 

128,600 

74,250 

83.600 

101,600 

117,300 

76,000 

85.600 

104,000 

120,000 

82,750 

93,250 

113JZ50 

130,700 

76,000 

85.600 

104.000 

120,000 

79,500 

89,500 

106.750 

125.500 

I 
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Market  area  designation  and  tocal  iurisdictxxw 


UMa  Rock  Office 

FayetteviH«.S(>nngdale,  AR  MSA:  Washington  County.. 


Memphis,  TN-AR-MS  MSA  (part):  Crmenden  County.  AR. 


Lmte  Rock.  AR  MSA  Faulkner  County.  Lanoke  County,  Pulaski  County,  Saline  Counly- 
Texarkana.  TX-Texarkana.  AR  MSA  (part>:  Miller  County,  AR  — 
Oklahoma  City  ONic« 

tJWton,  OK  MSA:  Comanche  County.. 


Cievetand  County,  Logan  County,  MoCtaln  County. 


Oklahoma  City,  OK  MSA:  Canadian  County, 

Oklahoma  County,  Pottawatomie  County : 

New  Orleans  0<fic« 

Baton  Rouge,  LA  MSA:  Aacenskxt  Paris^  East  Baton  Rouge  Parish,  Livingston  Parish,  West  Baton 

Rouge  Parish 


Lake  Charles,  LA  MSA:  Cakasieu  Parish... 


New  Orleans,  LA  MSA:  Jefferson  Paris^  Orieans  PaflsK  St  Bernard  ParisK  St  Chartas  Parish,  St 

John  the  Baptist  Parish,  St  Tammany  Parish 

Lafayette.  LA  MSA: 

Lafayette  Partsh 

St  Martin  Parish , 

Shreveport  Offk»: 


Alexandria.  LA  MSA:  RapWs  Parish 

Longview-Marshall,  TX  MSA  (part):  Harrison  County,  TX. 
Monroe.  LA  MSA:  Ouachita  Parish.. 


Shreveport.  LA  MSA  Bossier  Parish.  Caddo  Parish 

Altxjquerque  Offk» 

Albuquerque,  NM  MSA:  BemaWk)  County 

Las  Cruces,  NM  MSA  Don  Ana  County ; 

Other  Areas: 

Los  Alamos  County 

Sarrta  Fe  County 

Sandoval  County 

Valencia  County 

Tulsa  Office: 

Tulsa,  OK  MSA:  Creek  County,  Osage  County.  Rogers  County,  Tulsa  County,  Wagoner  County.. 

n«9lon  Vll— HUD  FMd  Ottic* 

Kansas  City  Offk»: 

Kansas  Oiy,  KS  PMSA: 
Johnson  Courrty.  KS.. 


Leavenworth  County,  Miami  County,  Wyandotte  County „ 


Kansas  City.  MO  PMSA:  Cass  County,  MO,  Clay  County,  Jackson  County,  Lafayette  County,  Piatt 
County,  Ray  County 


SpringfiekL  MO  MSA:  Christian  County,  Greene  County.. 

St  JosepK  MO  MSA:  Buchanan  County 

St.  Louis  OffKe: 

Cokjmbia.  MO  MSA:  Boone  County. 


St  Louis,  MO-IL  PMSA  (part):  FrwMIn  County,  Ma  Jefferson  County,  St  ChailM  County,  St  Loula 
aty.. 


St  Louis  County 

Des  Moines  OffKK 

Cedar  Rapkts,  lA  MSA:  Unn  County.. 
Oavenpon-Rock  Island-Moline.  lA-U.  MSA  (part):  Soon  County,  lA.. 
Des  Moines.  tA  MSA:  OaMas  County,  Pok  Courrly,  Wwran  County. 
DutXique.  lA  MSA:  Outxique  County.. 


Omaha.  NE^IA  MSA  (part):  Pottawattamie  County.  lA 

Watertoo-Cedar  FaMs,  lA  MSA.  Black  Hawk  County,  Brewer  County.. 

Otf>er  Areas:  Johnson  County 

Omaha  Office: 


Uncoln,  NE  MSA:  Lancaster  County.. 


Omaha.  NE-4A  MSA  (part):  Douglas  County,  NE.  Sarpy  County,  Washington  County . 

Topeka  Office: 

Lawrence.  KS  MSA  Douglas  County — 

Topeka,  KS  MSA:  Shawnee  County . 


Wkrhita.  KS  MSA:  Butter  County,  Hwvey  County,  Sedgwick  County.. 
Region  vm-HUD  ReM  Offic*: 

Denver  Office: 

BouWer— Longmont  CO  PMSA:  Boukler  County 

Colorado  Spnogs,  CO  MSA  B  Paso  County . 

Denver,  CO  PMSA: 

Arapahoe  County 

Douglas  Country.. 


Adams  County.  Denver  County.  Jefferson  County 

Fort  CoHins-Loveland,  CO  MSA:  Larimer  County 

Greeley.  CO  MSA:  WeM  County 
Puet>to,  CO  MSA:  Puet>te  County 
Other  Areas: 

Eagte  County 

Elt>ert  County 

QarfteM  County. 


74,250 

101,260 

90350 

76,750 

74.2S0 

72300 


76,000 
65300 

96300 

76300 
74,250 

67.950 
75360 
82.550 
89350 

102360 
74.260 

107300 

120360 

72,150 

76300 

83360 


03350 
61300 

81300 
74.250 
70360 

8Z100 

90,160 
106300 

72300 
77,400 
75300 
66300 
76300 
76360 
75,900 

00,600 
78300 

70,776 
86.780 
78.460 


117300 
123.400 

108300 
109.150 
102.460 
116.750 
101,450 
81300 

124375 
68,900 
88350 


83300 
114300 
102300 

86,400 

83,600 
82300 


86300 
96,760 

108360 

85300 
83300 

99,050 
86.400 

82350 
100300 

11S300 
83300 

121.400 

135360 

81300 

8S300 

94,100 


106350 
91300 

81300 
83300 
79300 

82.450 

111360 
122360 

81350 
87,150 
86,400 
97300 
88,750 
88,950 
85,450 

00,760 
88,750 

79,700 
96300 
88360 


132.100 
138360 

121,950 
122.900 
115350 
131.460 
114350 
92.100 

140.800 

loaioo 

99,500 


101,800 
138300 
124300 
106.000 

101300 

99300 


104300 
117300 

132360 

104.000 
101300 

120350 
103300 
11&9S0 
122350 

140,700 
101300 

147360 

165,100 

98,750 

104300 

114300 


128.060 
111.700 

111.700 

101,600 

97,050 

112300 

136.650 
148360 

89300 
106300 
103.750 
118300 
107300 
106.050 
103350 

110350 
107300 

96360 
117300 
107350 


160300 
168360 

146300 
148.350 
140.150 
158,750 
138300 
111300 

170300 
121,860 
120,900 


44Mnly 


117300 
160,500 
143,400 
121,150 

117300 

114350 


120,000 
135.600 

152.350 

120.000 
117300 

136350 
119.750 
130.300 
141.050 

162.350 
117300 

170350 
190300 
113.950 
120300 

131,900 


147,750 
126,900 

126,900 
117300 
112,000 

129,600 

156350 
171300 

114.000 
122300 
119.700 
136.700 
124.400 
124,700 
119350 

127350 
124,400 

111,750 
135.700 
123,900 


185300 
194,800 

171.000 
172350 
161.7S0 
184300 
180,160 
129,150 

197360 

140350 
139,500 
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Mortgage  Lm«ts— Continued 


Marital  aM»  designalion  and  toeai  juhsdictions 


JMi 


Grand  County 

Gunnison  Cow%.. 

Par*  Courty 

Pitkin  Couniy 

Routt  Coantf___ 

Summit  County 

Teller  CoMTMy 

State  of  Colorado 

OMce: 


Billings,  MT  MSA;  Yellowstone  County... 

Great  Falls,  MT:  Cascade  County „ 

S«ate  of  MonlMa 

SaK  Un*  Oty  OfficK 

Provo-Oreni,  UT  MSA;  Ufa»«  County . 


I    •vw^^iQiia,    wi     ?*»%*rA.    V^WVI   «->VW«l(J ,„„ ,,_ 

Sa«  Lake  City-Oa«»Br,  UT  MSA:  Davfs  Co«i«y.  SM  Uke  County.  Weber  County. 
Ottier  Areas 

Cache  County 

Summit  County. 


Washington  County „ 

Casper  Office: 

Teton  County 

State  ot  Wyomind 

FaigoCXtice: 

Fargo-Moorftead.  NO-MN  MSA  (part):  Cass  County,  NO. 

Grand  Forks,  NO  MSA;  Grand  Forla  County 

Other  Areas:  Burieigt*  County,  Uorton  County 

Sioux  Fans  Office; 

Ripit  City,  SO  MSA:  Penninfllon  County 

Sioi«  Falls,  SO  MSA:  Minnetiita  Cftunty 

Other  Areas: 

L»)coln  County 

Meade  County 


R«Slon  II— HUD  FMd  OfflCK 

Los  Angeles  Office: 

Bakersfield,  CA  MSA;  Kerr\  County 

Los  Angeles-Long  Beacfi,  CA  PMSA:  Los  Angeles  County 

awrt- Ventura,  CA  PMSA;  Vwrtur*  County.. 


I  Barbara-Santa  Maha-Lampoc,  CA  MSA:  Santa  Bartxn  County 

OttMr  Areas:  San  Luis  Obiapo  County 

Sar»  Francisco  Otfioe: 

OaWard,  CA  PMSA:  Alameda  Coonty,  Cor^tra  Costa _ 

SaHnas-Seastde-Monterey,  CA  MSA:  Monterey  County... 


San  Franaseo,  CA  PMSA:  Mann  County,  San  Francisco  County,  San  Mateo  County 

Sar  Jose.  CA  PMSA:  Santa  Clara  Coonty 

Santa  Cruz,  CA  PMSA;  Santa  Cniz  County 


1-tawily  I 
unit 


Rosa-Petakima  CA  PMSA;  Sunoma  County-.. 


VBfcju-Fairfield-Napa,  CA  PMSA:  Napa  County.  Soiano  County 

Other  Areas: 

Del  Norte  County 

Humbolt  County.  Lake  County.  San  BenitD  Oourity,  MeMdocino  ciourriy"! 
Fresno  Office: 

Fresno,  CA  MSA;  Frasno  Oounty_ 

,  CA  MSA:  Stanislaus,  County _.. 


fc-Tulare-Ponerville,  CA  MSA:  Tulare  County-.. 
Otfier  Areas: 


Kings  County. 


Madera  County.  Maripasa  County,  Merced  COunty... 
Sacramento  Office: 


Chlco.  CA  MSA:  BuOe  County 

Radtlng.  CA  MSA:  Shasta  Coiaity.  

^ctamento,  CA  MSA;  El  Dorado  County,  Ptacar  County,  Sacnimanto  County"  Yoto  County . 

Stockton,  CA  MSA;  San  Joaquin  County _ 

Yuba  City.  CA  MSA:  Sutter  County,  Yuba  CoJnty.. 
Ottier  Areas; 

AJpine  COanty 

Aiwador  Caai%. 


Calaveras  County,  Cokisa  County,  Glenn  County.  Lassen  County.  Modoc  County,  Plumas 

County,  Sierm  County.  SiaWyou  Couitjc  Tafiama  County.  Trinity  County.  Tuolumne  County 

Navada  County ______ 

San  Oag©  Office:  "  "'" 

Sa»  Diego,  CA  MSA:  San  ae«ft  County 

Ott>af  Areas:  la^anat  Coun% 

Santa  Ana  Office:  ——_ __ 


Anahetm-Santa  Ana,  CA  P»itSA:  Orange  County 

5»er»«te-San  Bamadino,  CA  PMSA:  RIversida Oeaaty,  San  BariiadinociunN!! 
Ottter  Areas; 

Inyo  County 


80,750 
83.100 
MUSO 
90PBO 
MiOOO 
101.250 
807S0 
71,800 

83.050 
•3U06O 
7S;500 

saiTso 

82.700 

S8166O 

124.200 

75,900 

01.200 

75.000 

99.800 

101.060 

70,750 

75,000 
86.100 

86.100 
85,100 


104.850 
124,875 
124.B75 
124375 
124.875 

124,875 
124.875 
124.875 
12447S 
124.875 
124,875 
124,875 

101.2SO 
123^500 

117jaOO 
t12j660 

101.250 

101,250 
108.750 

118.750 
124,875 
t24jB76 
119.150 
1tW.2S0 

101.260 
118J50 

101.250 
124JB75 

MAJKK 

101.250 

124.875 
124.B75 

00«BOQ 


2-faraily 


90.950 
93,000 

ooisso 
101 JOO 
101400 

114,000 
00.SSO 
80,900 

93.500 
93.500 
85.060 

112,360 
104,400 

100,850 

138,900 

85,450 

102.700 
84,000 

112,400 

113,800 

70,700 

84,000 
95,800 

96,800 
95300 


118,050 
140,600 
140,600 
140300 
140,600 

140,600 
140,600 
140300 
140300 
140,600 
140,600 
140,600 

114300 
139.100 

132.460 
126350 

114.000 

114300 
122300 

133.750 
140300 
140,600 
134.200 
114.000 

114300 
133.7S0 

114300 
140300 

14030O 
114300 

140.600 
140300 

U1.2S0 


S-family 


110.500 
113.760 
110300 
122.650 
122350 
138300 
110300 
06.300 

113,600 
113300 
103350 

136300 
126360 

122360 

10M50 

103,850 

124,800 
102300 

136,550 

130.250 

96.860 

102,500 

116.460 

116,460 
116.450 


143.450 
170,200 
170,200 
170,200 
170.200 

170,200 
170.200 
170300 
170300 
170,200 
170300 
170300 

138300 
168300 

160300 
164.150 
138300 

138,000 
148350 

162300 
170300 
170200 

163,000 
138,000 

138300 
182,500 

138300 
170300 

170300 
138300 

170300 
170300 

138300 


Market  are 


4-family 


127300 

131350 
127300 

142360 
142350 
10O30O 
127300 
113,400 

131,100 
131,100 

1183S0 

157300 

148^350 

141,400 
196,100 
119,850 

144.000 
118,000 

157360 

159360 
111.750 

118,000 
134,350 

134350 
134350 


1653S0 
197,950 
197,950 
197360 
197350 

197.960 
197350 
197360 
197.960 
197.950 
197.960 
197360 

160300 
195300 

186360 
177360 
I6O3OO 

160300 
171.760 

187300 
107360 
197360 

188,100 
160,500 

1C0300 

187,500 

180.500 
197,950 

197360 

197.860 

187,950 

158,000 


Mono  County. 
Las  Vegas  Offkx: 

Las  Vegas.  NV  MSA:  Ctark  County. 
Other  Areas;  Lincoln  County,  Nya  C 
RerK)  Office: 

Reno,  NV  MSA:  Washoe  County^... 
Ottter  Areas; 

Carson  City  County 

Churchill  County 

Douglas  County .__. 

Lyon  County 

Elko  County,  Eamarakte  Cou 
County,  Nye  County  (part),  P 
Phoentx  Offtee: 

Phoenix,  A2  MSA;  Marteopa  Count) 
Other  Areas; 

Cocor^ino  County 

Pirtal  County 

Yavapai  County  .„ 

Yuma  County. 

Tucson  Offk»: 

Tucson,  AZ  MSA:  Pima  County 

Other  Areas;  Cochisa  County 

Honokjhj  Office: 

State  of  Hawai 

Territory  o*  Guam _..„.„ 

Seattle  Offica:' ' 

Skagit  County  .„ „ — 

BeUinghaa  WA  MSA:  Whatcom  Co 
Bremerton,  WA  MSA:  Kitsap  Count 
Olympia.  WA  MSA:  Thurston  Count 
Seattle,  WA  PMSA:  King  County,  S 
Tacoma.  WA  PMSA:  Pierce  County 
Yakima.  WA  MSA:  Yakima  County.. 
Ott>er  Areas: 

Callam  County 

Island  County 

Jefferson  County 

Mason  County ™™.__. 

San  Juan  County _... 

Portland  Offica: 

Eugene-SpringfieM.  OR  MSA-  Lane 
Madford.  OR  MSA:  Jackson  Count) 
Portland,  OR  PMSA:  Clackamas  Ca 
Vancouver.  WA  PMSA:  Clack  Coun 

State  of  Oregon 

ArKhorage  Office: 

State  of  Alaska 

Spokane  Office: 

Richland-Kennewick-Pasco.  WA  M! 
Spokane,  WA  MSA;  Spokane  Cour 
Boise  Office: 

Boise  Ctty.  ID  MSA:  Ada  County-. 
Other  Areas: 

Blair>e  County 

Bonneville  Courtly.    

Kootenai  County 

Latah  County. 


Date:  |uly  23. 1991 
Arthur  I.  HilL 

Assistant  Secretary  fiir  Housing,  F 

Housing  Commissioner. 

(FR  Doc.  91-18162  Filed  7-31-«l:  B 
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unty. 


County.. 


ly.  Yolo  County- 


Modoc  County,  Plumas 
ty,  Tuolumne  County 


ly.. 


80.750 
83.100 
80JS0 
•04)00 
KUXn 
101.250 
80.750 
71.000 

83.050 
83.DS0 
75.S00 

9SI.750 
02.700 

88^560 

124.200 

75,900 

01,200 

754)00 

99.800 

1014)60 

70,750 

75,000 
86.100 

85,100 
85,100 


104,850 
124,875 
124.875 
124475 
124.875 

124,875 
124,875 
124,875 
124.875 
124,875 
124,875 
124.875 

101,250 
123,500 

t17jB0O 
112,860 
101,250 

101,250 
108.700 

118.750 
124,875 
t24jB7S 
119.150 
M».250 

101.260 
118J50 

101.250 
124JB75 

ia4,«re 

101.250 

124.875 
124ja7S 

90^00 


90.950 
93.600 

ooaso 

101,300 

1O140O 

114.000 

90,950 

aasoo 

93.500 
99A>0 
8&4)S0 

112,360 
104.400 

100450 

138400 

85,450 

102,700 
84.000 

112,400 

113,600 

70,700 

04.000 
96.800 

96.800 
95.800 


118,050 
140,600 
140,600 
140400 
140,600 

140,600 
140,600 
140400 
140400 
140,600 
140,600 
140,600 

114400 
130.100 

132.460 
126450 

114,000 

114400 
122^500 

133.750 
140400 
140,600 
134,200 
114,000 

114400 
133.7S0 

114400 
140400 

140400 
114480 

140,600 
140400 

111,250  ! 


110.500 
113.750 
110400 
122.850 
122450 
138400 
110400 
98,300 

113.600 
113400 
103450 

136.500 
1264S0 

122460 

166460 

103,850 

124,600 
102400 

136,550 

138,250 

90,860 

102.500 
116^450 

116,460 
116,450 


143,450 
170.200 
170400 
170400 
170400 

170400 
170400 
170400 
170400 
170.200 
170400 
170400 

138400 
169400 

160400 
154.150 
136400 

138.000 
146450 

162400 
170400 
170400 

163,000 
138.000 

138400 
162,500 

136400 
170400 

170400 
138400 

170400 
170400 

138400 


4-f8mily 


127400 

131450 
127400 

142460 
142450 
160400 
127400 
113,400 

131.100 
131.100 

116450 

157400 

148^350 

141,400 
196.100 
119.650 

144,000 
116,000 

157460 

156460 
111,750 

118,000 
134,350 

134450 
134450 


165460 
187,950 
197.950 
197460 
197450 

197.960 
197450 
197460 
197.960 
197,950 
197,960 
197460 

160400 
195400 

186460 
177460 

180400 

1C0400 
171.780 

187400 
197460 
197460 

188,100 
160,500 

1601500 

187.500 

180,500 
167,950 

197466 

197.660 

197.950 

158,000 


Market  area  de^jnatlon  and  local  (urlsdlcttona 


Mono  County 

Las  Vegas  Office: 

Las  Vegas,  NV  MSA:  OarK  County 

Other  Areas:  Lincoln  County,  Nye  County  (part). 
Reno  Office: 

Reno.  NV  MSA:  Waslioe  County 

Other  Areas: 

Carson  City  County 

Churchill  County 

Douglas  County .__ ™._ „ — ™~_ 

Lyon  County 

Elko  County.  EsmeraMa  County.  Eureka  County,  Humbott  County.  Lander  County. 

County,  Nye  County  (part).  Perching  County,  Storey  County,  White  Pine  County. 

Ptx)enix  Offkse: 

Phoenix,  A2  MSA:  MarkX)pa  County 

Other  Areas: 

Coconino  County 

Pinal  County 

Yavapai  County 

Yuma  County 

Tucson  Office: 

Tucson,  AZ  MSA:  Pima  County — 

Other  Areas;  Cochise  County 

Honokjfcj  Office: 

State  of  Hawaii ~ 


Territory  of  Guam . 


Region  X-HUO  FMd  Office 


Seattle  Office: 

Skagit  County ._ 


BeUmghan.  WA  MSA:  Whatcom  County.. 

Bremerton,  WA  MSA:  Kitsap  County 

Olympia.  WA  MSA:  Thurston  County., 


Seattle.  WA  PMSA:  King  County,  Snohomish  County.. 

Tacoma,  WA  PMSA:  Pierce  County 

Yakima  WA  MSA:  Yakima  County 

Other  Areas: 

CaUam  County 

Island  County.. 


Jefferson  County... 

Mason  County „„„..„._„.„.„■■■■„ „_ „_.„__™_._~.™». 

San  Juan  County _ . - 

Portland  Office: 

Eugene-SphngfieW.  OR  MSA-  Lane  County 

Medford.  OR  MSA:  Jackson  County _ _ 

Portland,  OR  PMSA:  Clackamas  County,  Multnomah  County,  Washington  County,  Yamhill  County- 
Vancouver,  WA  PMSA:  Clack  County 

State  of  Oregon 

Anchorage  Office: 

State  of  Alaska. „ 

Spokane  Offk»: 

Rehland-Kennewick-Pasco,  WA  MSA:  Benton  County,  Franklin  County 

Spokane,  WA  MSA  Spokane  County 

Boise  Office: 

Boise  City,  ID  MSA:  Ada  County. 

Ott)er  Areas: 

Blaine  County. 


14OTlyand 

condominium 

unit 


Bonneville  County. 

Kootenai  County 

Latah  County 


Date:  July  23. 1991 
Arthur  f.HilL 

Assistant  Secretary  for  Housing,  Federal 

Housing  Commissioner 

(FR  Doc  91-18162  Filed  7-31-«l:  8:45  am] 
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75.000 

104400 
75,000 

124,875 

95,950 
85.500 
92.600 
77.400 

80.750 

104,450 

89,300 

82,400 
87,400 
70.300 

112,000 
81.750 

187.300 
142.500 


85450 
119.900 
91400 
79400 
124,875 
05.000 
83,350 

94,750 
114,000 
104400 

71,700 
124475 

80,000 
90,750 
05400 
98,300 
85400 

135400 

04350 
75450 

102,150 

108400 
70400 
70400 
75400 


2-fMnly 


84400 

117.450 
84.000 

140.600 

108.060 
96.300 

104400 
87400 

90,050 

117.600 

100450 
92,850 
06,400 
79,150 

126,100 
92.050 

210,950 
160.500 


96.000 
135,050 
102,700 

89,850 
140,600 
108,000 

93,850 

106,700 
128.400 
117,700 
80,750 
140,600 

100400 
102400 
107400 
110,700 
05.950 

151.950 

106450 
64.850 

115,050 

121,950 
79,150 
79,150 
85,050 


3-lamay 


102400 

14Z700 
102,500 

170400 

131400 
117.000 
128,750 
106,950 

110,500 

14Z900 

122400 

112.800 

119,600 

96400 

153450 
111,850 

256,300 

195.100 


116,650 
164,100 
124,800 
100400 
170400 
131400 
114,050 

129,650 
156,000 
143,000 
98,150 
170400 

121,750 
124,150 
132,060 
134450 
116,000 

183450 

129,000 
103,100 

139,750 

148400 
96400 
96400 

103450 


4-iwnly 


118400 

164.860 
116400 

197450 

151400 
135.000 
1464S0 
122450 

127400 

164,900 

141,000 
130,150 
138,000 
111.000 

176.800 
129,050 

295,70^ 
225,001 


134,600 
189,350 
144,000 
126,000 
107,950 
151,400 
131,600 

149,600 
180.000 
165.000 
113450 
197.950 

140.500 
143450 
150400 
155450 
134,550 

213,050 

148.950- 
118850 

161450 

171,000 
111,000 
111,000 
119450 


^OL 


991 


JMI 


Thursday 
August  1,  1991 


Part  Vll 

Department  of 
Transportation 

Research  and  Special  Programs 
Administration 


49  CFR  Part  107 

Amendments  to  the  HaianSous  Materials 

Program  Procedures;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

ReMarch  and  Special  Programs 
Administration 

49  CFR  Part  107 

[Docket  No.  HM-207A;  Notic*  No.  91-2] 

RIN  2137-AC06 

Amendments  to  ttte  Hazardous 
Materials  Program  Procedures 

aoency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION;  Notice  of  proposed  rulemaking. 

summary:  The  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990  (HMTUSA),  enacted  on  November 
16. 1990,  amended  the  Hazardous 
Materials  Transportation  Act  of  1975 
(HMTA).  Section  4  of  the  HMTUSA 
amended  section  105  of  the  HMTA  to 
establish  a  new  preemption  standard  for 
State,  political  subdivision,  or  Indian 
tribe  requirements  that  concern  certain 
covered  subjects.  RSPA  is  requesting 
comment  on  how  the  new  standard 
should  be  deRned,  and  is  also  proposing 
to  streamline  the  preemption 
determination  and  waiver  of  preemption 
processes. 

DATES:  Comments  must  be  received  on 
or  before  September  3, 1991. 
ADDRESSES:  Address  comments  to  the 
Dockets  Unit,  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation.  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  Comments  should  identify 
the  docket  and  be  submitted,  if  possible, 
in  five  copies.  Persons  wishing  to 
receive  confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard.  The 
Dockets  Unit  is  located  in  Room  8419  of 
the  Nassif  Building.  400  Seventh  Street 
SW..  Washington.  DC;  telephone  (202) 
366-5046.  The  public  dockets  may  be 
reviewed  between  the  hours  of  8:30  a.m. 
to  5  p.m..  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  M.  Crouter,  Senior  Attorney. 
Hazardous  Materials  Safety  &  Research 
and  Technology  Law  Division.  Office  of 
the  Chief  Counsel,  Research  and  Special 
Programs  Administration.  400  Seventh 
Street  SW.,  Washington.  DC  20590-0001, 
telephone:  (202)  366-4400. 
SUPPt^MENTARY  INFORMATION: 
I.  Background 

The  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990  (HMTUSA;  Pub.  L  101-615)  was 
enacted  on  November  16. 1990.  The 
HMTUSA  amended  the  Hazardous 


Materials  Transportation  Act  (HMTA; 
49  App.  U.S.C.  1801-1813)  in  many 
significant  respects.  RSPA  issued  a  final 
rule,  published  on  February  28. 1991 
(Docket  HM-207;  56  FR  8616),  to 
conform  its  regulations  to  comply  with 
certain  provisions  of  the  HMTUSA 
amendments.  In  that  final  rule.  RSPA 
stated  that  further  rulemaking  would  be 
necessary  in  some  areas. 

n.  Covered  Subjects 

Section  4  of  the  HMTUSA  amended 
section  105  of  the  HMTA  by  adding  new 
subsections  (a)(4)  (A)  and  (B)  to  preempt 
any  requirement  of  a  State,  political 
subdivision  thereof,  or  Indian  tribe 
concerning  the  following  subjects  if  the 
non-Federal  requirement  is  not 
substantively  the  same  as  any  provision 
of  the  HMTA  or  any  Federal  regulation 
issued  under  the  HMTA: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
cf  hazardous  materials. 
49  App.  U.S.C.  1804(a)(4)  (A)  and  (B). 

In  its  February  28, 1991  final  rule. 
RSPA  added  this  new  preemption 
standard  to  S  107.202  to  mirror  the 
statute.  RSPA  stated  that  it  plaimed  to 
define  the  standard  "substantively  the 
same"  In  a  future  rulemaking,  and  that  is 
one  of  the  purposes  of  this  notice. 

Proposed  Definition  of  "Substantively 
the  Same" 

RSPA  is  proposing  that  "substantively 
the  same"  be  defined  as  "conforming  in 
every  significant  respect."  Therefore, 
any  State,  political  subdivision,  or 
Indian  tribe  law,  regulation,  order, 
ruling,  provision,  or  other  requirement 
concerning  a  covered  subject  would  be 
considered  "substantively  the  same"  as 
the  Federal  provision  on  that  subject  if 
the  non-Federal  requirement  conforms 
in  every  significant  respect  to  the 
Federal  provision.  The  following  would 
not  be  considered  significant  changes: 

(1)  Editorial  changes  to  the  text  of  a 
Federal  provision  to  reflect  the  non- 


Federal  nature  of  the  entity  issuing  the 
requirement  (e.g.,  the  phrase  "Secretary 
of  Transportation"  is  replaced  by  a 
reference  to  a  municipal  official 
responsible  for  issuing  regulations). 

(2)  Adopting  the  Federal  requirement 
as  non-Federal  law  (e.g..  a  State  adopts 
the  Hazardous  Materials  Regulations  as 
State  law). 

(3)  Editorial  changes  to  a  Federal 
provision  that  do  not  change  the 
meaning  of  the  Federal  provision  (e.g., 
using  the  definition  of  a  term  as  opposed 
to  the  term  itself). 

The  proposed  definition  is  in 
accordance  with  the  Department's  own 
experience  and  with  the  intent  of 
Congress,  as  reflected  in  the  two  House 
reports  on  the  bill  which  became  the 
HMTUSA.  Both  House  Committees 
expressed  support  for  uniform  Federal 
and  State  regulation  in  certain  areas, 
and  endorsed  the  idea  that  non-Federal 
laws  that  are  "different  bom"  or  are 
"not  the  same  as"  Federal  laws  on  those 
subjects  should  be  preempted.  Both 
House  reports  indicated  that  "de 
minimis"  or  "insignificant"  amendments 
or  wording  changes  would  not  preempt 
the  non-Federal  requirement. 

A  provision  concerning  preemption  of 
certain  covered  subjects  was  included  in 
the  Department's  own  legislative 
proposal  to  reauthorize  the  HMTA.  (July 
11, 1989  letter  from  Samuel  K.  Skinner, 
Secretary  of  Transportation,  to  the 
Honorable  Dan  Quayle.  President  of  the 
Senate.)  The  Department  of 
Transportation  delineated  these  subject 
areas  as  "critical  areas  of  hazardous 
materials  transportation  regulation"  that 
should  be  Federally  preempted,  unless 
the  non-Federal  requirements  are 
"identical"  to  the  Federal  requirements. 

Congress  agreed  that  these  areas 
should  be  federally  preempted,  although 
the  standard  for  preemption  differed 
among  the  bills  that  were  considered  in 
the  lOlst  Congress.  As  reported  by  the 
House  Conunittee  on  Energy  and 
Commerce  (Energy  Committee).  H.R. 
3520  would  have  preempted  any  non- 
Federal  law  concerning  a  covered 
subject  "which  is  different  from  any 
provision  of  this  Act  or  any  regulation 
under  such  provision  which  concerns 
such  subject." 

The  Energy  Committee  stated  that  the 
amendments  would  require  "uniform 
Federal,  State,  and  local  laws  and 
regulations  in  key  areas  of  hazardous 
materials  transportation  to  promote 
safety  and  the  free  flow  of  commerce." 
H.R.  Rep.  No.  444.  Pt.  1. 101st  Cong..  2d 
Sess.  17  (1990). 

The  Energy  Conunittee  also  staled 
that 


(Tike  pimae  "^lOBttmt  from  may  \ 
•f  <hia  Aot  «r  any  MfiiUUon  and«r  I 
provision"  is  itMmdai  4«  cnmte  •«• 
uBjCoimity  In  Federal  »ad  a»n-Fedei 
and  requinmeats  relating  to  llie  sut 
listed  in  section  10S(&)(«](B).  While 
minimis  deviatlonB  from  Federal  xej 
under  the  HMTA  may  be  acceptabii 
Committee  intend*  Xliat  wkj  signifk: 
difference*  from  the  HMTA  or  fegul 
issned  ftere under  wfll  cause  the  noi 
ie<{VMenent  to  "be  preempted. 

HA.  &ei>.  Ne.444,n.  1.  lOlst  C< 
Sess.  as  (1990). 

As  repaited  by  tiie  House  Coi 
on  Public  Works  and  Traasport 
(Public  Works  Committee).  H.R 
would  have  preempted  any  non 
law  conoemiiig  a  covered  subje 
the  non-Federal  law  concerning 
subject  "is  the  same  as  the  regu 
nde,  or  stsftdard  issued  by  the 
Secretary."  Hie  PuWic  Works 
ConMHttoe  stated  that 


There  is  some  coDcem  d\at  this  n 
may  mean  that  the  state  law  autt  n 
Federal  statute  vertiBtim.  It  does  no 
that.  It  means  the  state  law  must  ha 
same  etttct  «*  tit  Pedaral  law.  For 
a  state  having  adopted  the  Federal 
regulations  aa  atate  law  abvioualy  i 
concert  with  &i*  (jrovisioa.  If  the  at 
changes  the  wording  of  the  Federal 
but  not  the  meaning.  Ae  staite  reguli 
stay  in  effect.  However,  any  state  l{ 
regulation  mandating  something  dif 
than  die  Federal  law  wsuld  be  subf 
preemption  chaUpwge. 

H.R.  Rep.  No.  444.  Pt.  2, 101st  Q 
Sees.  24  (1990^ 

The  Senate  bdL  as  introduoec 
reported  by  the  Committee  on 
Commerce,  Science,  and  Transj 
did  not  contain  a  comparable 
preemption  provision  for  covert 
subjects.  Howevec.  the  final  vei 
S.  2936  was  Uie  residt  of  a  cami 
among  both  House  Committees 
Senate  Commerce  Committee.  J 
which  was  enacted  as  Public  Li 
615.  contained  tke  "substantive 
same"  preemption  standard  for 
covered  subjects.  The  term 
"substantiveljr  the  Bame'  was  c 
defined  in  the  statute  or  in  any 
floor  statement  piiar  to  eaactm( 

RSPA  has  also  examined  ^ 
meaning  of  tbe  words  "substan^ 
"same."  Tbe  definition  of  "subs 
is  "belongine  to  the  real  nahu^ 
essential  part  of  a  thing:  essenti 
Webster's  Utubridqed  Dictionc 
English  Lmiigmage,  1989  ed.,  141^ 
definition  of  **«aaw"  iItc^Idle8  "I 
or  identical  thou^  having  drfie 
names,  aepects,  etc.:  These  are 
rules  tttoogh  differentiy  wordec 
1264. 
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irtation  Act  (HMTA; 
1-1813)  in  many 
8.  RSPA  issued  a  flnal 
February  28. 1991 
ie  FR  8616],  to 
fions  to  comply  with 
of  the  HMTUSA 
at  Hnal  rule.  RSPA 
rulemaking  would  be 
areas. 

ts 

HMTUSA  amended 
rIMTA  by  adding  new 
[A)  and  (B)  to  preempt 
r  a  State,  political 
f.  or  Indian  tribe 
owing  subjects  if  the 
ement  is  not 
lame  as  any  provision 
ly  Federal  regulation 
MTA: 

on,  description,  and 
izardous  materials; 
repacking,  handling, 
and  placarding  of 
Is: 

tion,  execution,  and 
;uments  pertaining  to 
Is  and  requirements 
ber,  content,  and 
documents; 
lotlHcation, 
)rting  of  the 
se  in  transportation 
rials;  or 
lanufacturing, 
ig,  maintenance, 
airing,,  or  testing  of  a 
er  which  is 
td,  certified,  or  sold 
in  the  transportation 
ials. 

i(a)(4)  (A)  and  (B). 
),  1991  final  rule, 
ew  preemption 
02  to  mirror  the 
id  that  it  plaimed  to 
I  "substantively  the 
jJemaking,  and  that  is 
I  of  this  notice. 

1  of  "Substantively 

Ig  that  "substantively 
;d  as  "conforming  in 
spect."  Therefore, 
subdivision,  or 
gulation,  order, 
'  other  requirement 
:d  subject  would  be 
ntively  the  same"  as 
>n  on  that  subject  if 
iuirement  conforms 
respect  to  the 
rhe  following  would 
ignificant  changes: 
ges  to  the  text  of  a 
)  reflect  the  non- 


Federal  nature  of  the  entity  issuing  the 
requirement  (e.g..  the  phrase  "Secretary 
of  Transportation"  is  replaced  by  a 
reference  to  a  municipal  official 
responsible  for  issuing  regulations). 

(2)  Adopting  the  Federal  requirement 
as  non-Federal  law  (e.g.,  a  State  adopts 
the  Hazardous  Materials  Regulations  as 
State  law). 

(3)  Editorial  changes  to  a  Federal 
provision  that  do  not  change  the 
meaning  of  the  Federal  provision  (e.g., 
using  the  definition  of  a  term  as  opposed 
to  the  term  itself). 

The  proposed  definition  is  in 
accordance  with  the  Department's  own 
experience  and  with  the  intent  of 
Congress,  as  reflected  in  the  two  House 
reports  on  the  bill  which  became  the 
HMTUSA.  Both  House  Committees 
expressed  support  for  uniform  Federal 
and  State  regulation  in  certain  areas, 
and  endorsed  the  idea  that  non-Federal 
laws  that  are  "different  from"  or  are 
"not  the  same  as"  Federal  laws  on  those 
subjects  should  be  preempted.  Both 
House  reports  indicated  that  "de 
minimis"  or  "insignificant"  amendments 
or  wording  changes  would  not  preempt 
the  non-Federal  requirement. 

A  provision  concerning  preemption  of 
certain  covered  subjects  was  included  in 
the  Department's  own  legislative 
proposal  to  reauthorize  the  HMTA.  (July 
11, 1989  letter  from  Samuel  K.  Skinner, 
Secretary  of  Transportation,  to  the 
Honorable  Dan  Quayle,  President  of  the 
Senate.)  The  Department  of 
Transportation  delineated  these  subject 
areas  as  "critical  areas  of  hazardous 
materials  transportation  regulation"  that 
should  be  Federally  preempted,  unless 
the  non-Federal  requirements  are 
"identical"  to  the  Federal  requirements. 

Congress  agreed  that  these  areas 
should  be  federally  preempted,  although 
the  standard  for  preemption  differed 
among  the  bills  that  were  considered  in 
the  101st  Congress.  As  reported  by  the 
House  Committee  on  Energy  and 
Commerce  (Energy  Committee),  H.R. 
3520  would  have  preempted  any  non- 
Federal  law  concerning  a  covered 
subject  "which  is  different  from  any 
provision  of  this  Act  or  any  regulation 
under  such  provision  which  concerns 
such  subject." 

The  Energy  Committee  stated  that  the 
amendments  would  require  "uniform 
Federal,  State,  and  local  laws  and 
regulations  in  key  areas  of  hazardous 
materials  transportation  to  promote 
safety  and  the  free  flow  of  commerce." 
H.R.  Rep.  No.  444,  Pt.  1,  lOlsf  Cong..  2d 
Sess.  17  (1990). 

The  Energy  Committee  also  stated 
that 


(TpK  pliMse  "^iStBtmlL  from  anjr  proTixkn 
rf  <his  Act  f  ly  ■Bfbtinn  «ndw  «och 
provision"  te  Mtaa^ed  *»  cnate  aear- 

UBiioniiity  In  FMiaral  »ad  aon^Federal  l«ws 
and  requinfflAOta  relating  te  Ibe  aubiecU 
listed  in  section  10SiaM4i(B).  Whiie  de 
minimis  deviations  h-om  Federal  regulations 
under  the  HMTA  may  t>e  acceptable,  the 
Committee  intends  that  rngj  aifnificuit 
differences  from  the  HMTA  or  regulations 
issaed  ftere under  wfll  cause  the  nonFederal 
reqwk ement  to  be  preempted. 

HJK.  aei>.  No.  444,  Pt  1.  unst  Coag..  ad 
Ses«.a3(ia9Qj. 

As  repaited  by  the  House  Committee 
on  Public  Works  and  Traasportation 
(Public  Works  Committee).  H.R.  3520 
would  have  preempted  any  non-Federsl 
law  conoenang  a  covered  subject  unless 
the  non-Federal  law  coiuyjning  such 
subject  *'is  the  same  as  the  regulation, 
rule,  or  «tatMlard  issued  by  the 
Secretary."  Hie  PuWic  Works 
ConHMttoe  stated  that 

There  is  some  concern  ^t  this  mandate 
may  mean  that  the  state  law  nust  mirror  the 
Federal  statute  veit>Btim.  It  does  not  mean 
that.  It  means  the  state  law  must  have  the 
same  etiect  as  the  Pedaral  law.  For  exaaiple. 
a  state  having  adopted  the  Federal 
regulations  as  atate  law  sbvioualy  is  in 
concert  with  tkis  provision.  U  Hut  state 
changes  the  wording  of  the  Federal  regulation 
but  not  the  meaning,  Ae  state  regulation  will 
stay  in  effect.  However,  any  state  law  or 
regulation  mandating  something  different 
than  the  Federal  law  would  be  subjected  to  a 
preemption  chaHewge. 

H.R.  Rep.  No.  444,  Pt.  2, 101st  Cong..  2d 
Seas.  24  (1990). 

The  Senate  bill,  as  introduoed  and 
reported  by  the  Committee  on 
Commerce,  Science,  and  Transportation, 
did  not  contain  a  comparable 
preemption  provision  for  covered 
subjects.  Howevec.  the  fmal  version  of 
S.  2936  was  the  resist  of  a  compromise 
among  both  House  Committees  and  the 
Senate  Commerce  Committee.  S.  2936. 
which  was  enacted  as  IHibiic  Law  101- 
615.  contained  tke  "subatantively  the 
same"  preemption  standard  for  the 
covered  subjects.  The  term 
"aubstantiveljr  the  aame'  was  not 
defined  in  the  statute  or  in  any  report  or 
floor  statement  piiar  to  enactment 

RSPA  has  also  exemmed  ^M  ordinary 
meaning  of  the  words  "substantive"  and 
"same."  The  definition  of  "substantive" 
is  "ttelonging  to  the  reel  nature  or 
essential  part  of  a  thing:  essential." 
Webster's  Ihabridqed  Dictionary  of  the 
Enghsb  Langmage,  1989  ed..  1418.  The 
definition  of  **«aiBe"  iltc^Ide8  "being  one 
or  identical  though  having  tJKfierent 
names,  aapocts,  etc.:  TTte^e  are  the  aame 
rules  Hioegh  differenliy  worded."  Id., 
1264. 


ni.  RraeaBption  Ootaminatioa  and 
Waiver  of  Preemption  Proceaaas 

SectuM  13  «<f  the  fB»fTU&\  amended 
sedioB  112  of  the  HMTA  by  adding  a 
new  subaection  (c)  to  provide  that  any 
persoa  tnduding  a  Stale,  political 
subdiviaioa  theraot,  or  Indian  tribe, 
direolly  afiacted  by  any  requirement  of 
a  State,  political  subdivision,  or  Indian 
tribe,  may  sppJy  to  Ate  Secretary  of 
Trapsportatioa,  in  Accordance  with 
regulatiooa  preaoibed  by  the  Secretary, 
for  a  deAerminBtion  of  whether  that 
requirement  is  preempted  by  aectioo 
105(a)(4)  {covered  aubjacts)  or  section 
10S{b|  (ligbway  rovlingj  or  section 
lt2(a|  <(«n  tfther  matters  imder  the 
HMTA). 

Section  13  also  amended  section  112 
by  adding  a  new  subsection  (d) 
concerning  the  adnuustratrve  waiver  of 
preemption  provisioB.  The  waiver  of 
preemption  proviaioB  prenously 
contained  in  the  HMTA  was  anended  to 
clarify  that  the  Secretafy  has  the 
discretioB  to  waive  preeaaptian  upoo  a 
deterBMBattoo  that  Ae  statutory  criteria 
have  beea  aiet  ia  tiie  final  rule  issaed 
February  2a  1991,  RSPA  amended  ita 
previous  inconsistency  ruhng  and  noo- 
pree^^>tion  detenninatioQ  processes  to 
be  conaisteat  with  these  amendments  to 
the  HMTA. 

RSPA  will  eKorciae  the  authority  (o 
issue  preeatption  detemiinations  and 
waivers  of  preeaiptioa  under  the  KMTA 
with  the  exseptioB  of  matters 
concemiag  highway  routing  of 
hazardous  aoaterials.  Preemptioa 
determinations  and  waivers  of 
preemption  with  respect  to  highway 
routing,  including  radioactive  materials 
transportation,  will  be  the  responsibiHty 
of  the  Federal  Fiighway  Administration. 
The  Federal  Highway  Administration 
will  be  conducting  further  rulemaking  on 
this  issue. 

The  HMTUSA  also  amended  section 
112  to  provide  that  no  applicant  for  an 
administrative  preefl^>tion 
determination  may  seek  relief  with 
respect  to  the  same  or  substantially  the 
same  issue  in  any  court  until  the 
Secretary  has  taken  final  action  or  tinJil 
180  days  after  filing  of  an  application, 
whichever  occnrs  ^t.  The  180-day  time 
limit  "is  irrtended  to  provide  sufficient 
time  for  the  Secretary  to  make  a  final 
determination  of  preemption  based  upon 
the  criteria  set  forth  in  the  bill. 
Altematirely,  if  the  Secretary  fails  to 
act  within  the  IflO-day  period,  the  bill 
seeks  to  pitnride  the  expeditious  and 
definitive  resolution  of  preemption 
issues  by  allowing  the  affected  party  to 
proceed  with  any  available  judiidal 
remedtes."  H.1L  Rep.  No,  444.  Pt.  1, 101st 
Cong.,  2d  Ses«.  49  tlSSIT). 


In  its  February  Z&,  1991  rule,  RSPA 
inrfuded  this  provision  m  §  107.203td). 
Based  upon  our  experience,  RSPA  is 
propoaiof  to  shorten  tht  proceas  by 
eHminatlng  the  right  to  appeal  the 
dedsiMi  of  the  Associate  Adnnnistrator 
for  Hacardous  Materials  Safety  to  the 
Administrator  of  RSPA.  The 
determination  of  tha  Associate 
Administrator  womM  be  the  final  action 
of  the  Secretary,  and  any  party  to  tha 
preemption  deteratiBatioa  proceeding 
could  seek  iudicial  review  of  the 
decisioB  wMiin  60  days  after  that 
decision  becomes  final. 

Under  the  inconsistency  rtiling 
process,  the  RSPA  Admtnistrator 
generally  affirmed  the  decision  of  the 
Director  of  the  OfGoe  of  Hazardous 
Materiak  Transportation  {now  the 
Asaociate  Administrator  for  Hazardous 
Materials  Safety-)  in  every  case  that  was 
appealed  to  the  Adiaiaistrator.  That 
experieoce,  coupled  with  the  greater 
certainty  that  the  statutory  preemption 
standards  shoiid  provide  for  the 
Associate  Administrator,  leads  RSPA  to 
believe  that  an  appellate  review  at  the 
administrative  level  is  unnecessary. 

Althoiq^  the  ItW-day  time  frame 
applies  onAy  to  the  preemption 
determinatian  proceas,  RSPA  is  also 
proposing  to  etiminate  the  appellate 
review  from  ita  waiver  of  preemption 
process.  RSPA's  experienoe  under  its 
non-preenptian  detevinabon  process 
was  that  only  two  appiications  ware 
filed  in  the  14  years  between  1976  and 
1990,  and  there  was  only  ooe  appeal. 

RSPA  is  abo  proposrag  to  remove 
from  its  preemptian  determmatian  and 
waivarof  preemptioB  refniatians  any 
reference  to  natters  cosnennng  highway 
routing  of  hazardous  materials.  As 
stated  above,  the  Federal  Highway 
Administration  has  the  leapopsibility  for 
highway  rooting  matters. 

IV.  Notice  Concerning  Pending 
Applications  isr  hioenslstency  Rulings 
aad  NoB-IVaenptioe  Detenninations 

In  its  Febmuy  at,  1991  final  rule, 
RSPA  oonverled  its  procedures  for 
inconsistency  rulings  and  non- 
preemption  determinations  to 
procedures  for  preemptioa  and  waiver 
of  preemption  determinatians.  RSPA 
still  has  several  open  proceedings  that 
were  begun  under  the  previous 
administrative  processes.  Because  of  the 
significant  changes  to  the  HhfTTA  since 
those  proceedings  were  begun.  RSPA 
has  detennined  ^t  each  of  those 
proceedings  ^loald  be  reevaluated. 

There  are  f.^e  inconsistency  ruling 
proceedings  where  applications  have 
been  filed  and  public  notices  and 
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invitations  to  comment  have  been 
published,  but  no  ruling  has  been  issued: 


DodtetNo. 

Applicant 

Subject 

lflA-40C 

Amefican 

NewYofkOty 

Trucking 

training 

Assns.,  Inc. 

requirements. 

(ATA)  &  Natl. 

Tank  Truck 

Caniers,  Inc. 

(^frTQ. 

IRA-50 

Otyof 

Watettown.  NY 

Watoftown,  NY. 

ordinances  and 
NY  State 
statute  re 
hazardous 
materials 
transportatiorv 

IRA-51 

NationaJ  Solid 

lllino«s  IHazardous 

Wastes  Mgmt 

Waste 

inA-52 


IRA-63 


Assn. 
Tennessee  PubWc 
Servwe  Comm. 


Naico  Chemical 
Co. 


Manifest 
Tennessee 

statute  re 

transportation 

o<  radioactive 

materials. 
California  statute 

arxl  regulatk)ns 

re  flammable 

and 

combustible 

kiukjs. 


RSPA  has  decided  to  notify  the 
applicants  in  these  proceedings  and  give 
them  the  option  of  either  withdrawing 
their  applications  or  reapplying  for  a 
binding  ruling  under  the  new  preemption 
determination  process.  The  oUier  parties 
to  a  proceeding  will  be  given  an 
additional  opportunity  to  comment  if  the 
applicant  reapplies  for  a  binding  ruling. 

There  are  also  two  proceedings  where 
inconsistency  ruling  appHcations  were 
filed  after  November  16. 1990.  the 
effective  date  of  the  HMTUSA,  but  no 
public  notices  have  been  published: 


Docket 
No. 

Applicant 

Subject 

IRA-54 

SPCMA 

City  of  Santa  Clara.  CA  re- 
quirements re  railroad 
tank  cars. 

IRA-55 

SPCMA 

Loa  Angetes  County,  CA 
ortinances  re  rail  tank 
car  toading,  unloading. 
and  storage,  and  related 
fees. 

RSPA  has  decided  to  notify  the 
applicants  in  these  proceedings  and  give 
them  the  option  of  either  withdrawing 
their  applications  or  reapplying  for  a 
binding  ruling  under  the  new  preemption 
determination  process. 

There  are  four  inconsistency  ruling 
proceedings  where  rulings  have  been 
issued  and  appeals  have  been  filed,  but 
not  deuded: 


Docket 
Na 


IRA-40e 


IRA-45 


IRA-46 


IKA-49 


Ruling  . 


AppMcant 


IR-23 


IR-28 


IR-32 


IR-31 


ATA  4 
NTTC. 


YeHow 
Freigtit 
System 
Inc 

Chemical 
Waste 
Trans- 
portatky 
Courv 
ctl. 

State  of 
Louisi- 
ana 


Subject 


New  York  aty 
routing  and 
time 
restrictions. 

City  of  San  Jose 
ordinarxM  re 
har  materials. 

Morrtevalk),  AL 
ordinance  re 
hazardous 
waste 
transportation. 

LA  statutes/regs 
adopting  49 
CFR  171-180 
with  respect  to 
rail 
transportation. 


RSPA  has  decided  that  for  those 
proceedings  where  it  is  retaining  subject 
matter  jurisdiction,  it  will  defer  a 
decision  on  appeal  pending  the  outcome 
of  this  proposed  rulemaking  on  the 
standard  for  preemption  of  certain 
covered  subjects.  Applicants  and  other 
parties  to  the  proceedings  will  have  a 
further  opportimity  to  comment  if  these 
proceedings  are  reopened. 

There  is  one  pending  non-preemption 
determination  proceeding.  NPDA-2. 
concerning  New  York  City  permit 
requirements  for  certain  radioactive 
materials  transportation.  In  NPDA-2, 
RSPA  issued  a  ruling  (NPD-1; 
September  12. 1985)  and  a  decision  on 
appeal  (December  30, 1986).  but  the 
decision  was  reversed  and  remanded  to 
RSPA  for  reconsideration.  City  of  New 
York  V.  DOT.  700  F.  Supp.  1294  (S.D.N. Y. 
1988).  Because  the  HMTUSA  did  not 
change  the  standards  or  the 
administrative  process  for  issuing 
waivers  of  preemption.  RSPA  will 
continue  to  conduct  this  proceeding. 

Rulemaking  Analyses 

Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

RSPA  has  determined  that  this  rule  is 
not  major  imder  Executive  Order  12291 
and  is  not  significant  under  DOTs 
regulatory  policies  and  procedures.  (44 
FR  11034;  Feb.  26. 1979).  This  rule  will 
not  have  any  direct  or  indirect  economic 
impact  because  it  does  not  alter  any 
existing  substantive  regulations  in  such 
a  way  as  to  impose  additional  burdens. 
The  cost  of  complying  with  existing 
substantive  regulations  is  not  being 
increased.  Therefore,  preparation  of  a 
regulatory  evaluation  is  not  warranted. 

Executive  Order  12612 

The  HMTUSA  provides  that  State  and 
local  requirements  concerning  certain 


covered  subjects  are  preempted.  This 
notice  merely  proposes  to  implement  the 
specific  statutory  mandate  at  the 
minimum  level  necessary  to  achieve  the 
objectives  of  the  statute.  Therefore, 
preparation  of  a  Federalism  assessment 
is  not  warranted. 

Regulatory  Flexibility  Act 

RSPA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  direct  or  indirect  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  organizations. 

Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  contained  in  this  rule. 

National  Environmental  Policy  Act 

RSPA  has  concluded  that  this  rule  will 
have  no  significant  impact  on  the 
environment  and  does  not  require  the 
preparation  of  an  environmental  impact 
statement  under  the  National 
Enviroiunental  Policy  Act. 

List  of  Subjects  in  49  CFR  Part  107 

Administrative  practice  and 
procedure,  Hazardous  materials 
transportation.  Packaging  and 
containers,  Penalties,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  part 
107  of  title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  107-HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1421(c);  49  App. 
U.S.C.  1653(d),  1655;  49  App.  U.S.C.  1802. 
1806. 1808-1811;  49  CFR  1.45  and  1.53. 

Subpart  0— Preemption 

2.  In  5  107.201.  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

S  107^1    PurpoM  and  scope. 

(a)  This  subpart  prescribes  procedures 
by  which: 

(1)  Any  person,  including  a  State, 
political  subdivision,  or  Indian  tribe, 
directly  affected  by  any  req'iirement  of 
a  State,  political  subdivision,  or  Indian 
tribe,  may  apply  for  a  determination  as 
to  whether  that  requirement  is 
preempted  tmder  section  105(a)(4)  or 
section  112  (a)(1)  or  (a)(2)  of  the  Act  (49 
App.  U.S.C.  1804  and  1811).  or 
regulations  issued  thereimden  and 

(2)  A  State,  poUtical  subdivision,  or 
Indian  tribe  may  apply  for  a  waiver  of 
preemption  with  respect  to  any 


Federal  Registe 

requirement  that  the  State,  politici 
subdivision,  or  Indian  tribe 
acknowledges  to  be  preempted  by 
section  105(a)(4)  or  section  112  (a) 
(a)(2)  of  the  Act  or  regulations  iss 
thereunder. 

(c)  For  purposes  of  this  subpart 
"regulations  issued  under  the  Act' 
means  the  regulations  contained  i 
subchapter  and  subchapter  C  of  tl 
chapter. 

3.  Section  107.202  is  amended  b; 
adding  a  new  paragraph  (d)  as  fol 

(107.202   Standartto  for  detemtlnln 
preemption. 

(d)  For  purposes  of  this  section, 
"substantively  the  same"  means  t 
non-Federal  requirement  conform 
every  significant  respect  to  the  Fe 
requirement.  Editorial  and  other  c 
minimis  changes  are  permitted. 

4.  In  S  107.203,  paragraph  (a)  is 
revised  to  read  as  follows: 

§107.203    Application. 

(a)  With  the  exception  of  highw 
routing  matters  covered  under  sec 
105(b)  of  the  Act  (49  App.  U.S.C.  1 
any  person,  including  a  State,  poL 
subdivision,  or  Indian  tribe,  direc 
affected  by  any  requirement  of  a  I 
political  subdivision,  or  Indian  tri 
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covered  subjects  are  preempted.  This 
notice  merely  proposes  to  implement  the 
specific  statutory  mandate  at  the 
minimum  level  necessary  to  achieve  the 
objectives  of  the  statute.  Therefore, 
preparation  of  a  Federalism  assessment 
is  not  warranted. 

Regulatory  Flexibility  Act 

RSPA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  direct  or  indirect  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  organizations. 

Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  contained  in  this  rule. 

National  Environmental  Policy  Act 

RSPA  has  concluded  that  this  rule  will 
have  no  significant  impact  on  the 
environment  and  does  not  require  the 
preparation  of  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act. 

List  of  Subjects  in  49  CFR  Fart  107 

Administrative  practice  and 
procedure,  Hazardous  materials 
transportation.  Packaging  and 
containers,  Penalties,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  part 
107  of  title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1421(c);  49  App. 
U.S.C.  1653(d).  1655;  49  App.  U.S.C  1802. 
1806. 1808-1811;  49  CFR  1.45  and  1.53. 

Subpart  C— Preemption 

2.  In  5  107.201,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

S  107.201    PurpoM  and  acop*. 

(a)  This  subpart  prescribes  procedures 
by  which: 

(1)  Any  person,  including  a  State, 
poUtical  subdivision,  or  Indian  tribe, 
directly  affected  by  any  req'iirement  of 
a  State,  political  subdivision,  or  Indian 
tribe,  may  apply  for  a  determination  as 
to  whether  that  requirement  is 
preempted  tuider  section  105(a)(4)  or 
secUon  112  (a)(1)  or  (a)(2)  of  the  Act  (49 
App.  U.S.C.  1804  and  1811).  or 
regulations  issued  thereunder  and 

(2)  A  State,  poUtical  subdivision,  or 
Indian  tribe  may  apply  for  a  waiver  of 
preemption  with  respect  to  any 


requirement  that  the  State,  political 
subdivision,  or  Indian  tribe 
acknowledges  to  be  preempted  by 
section  105(a)(4)  or  section  112  (a)(l]  or 
(a)(2)  of  the  Act  or  regulations  issued 
thereunder. 


(c)  For  purposes  of  this  subpart 
"regulations  issued  under  the  Act" 
means  the  regulations  contained  in  this 
subchapter  and  subchapter  C  of  this 
chapter. 

*       •       •       • '     • 

3.  Section  107.202  is  amended  by 
adding  a  new  paragraph  (d)  as  follows: 

S  107.202    Standards  for  datannlnlng 
praamptkMi. 

(d)  For  purposes  of  this  section, 
"substantively  the  same"  means  that  the 
non-Federal  requirement  conforms  In 
every  significant  respect  to  the  Federal 
requirement.  Editorial  and  other  de 
minimis  changes  are  permitted. 

4.  In  §  107iK)3.  paragraph  (a)  is 
revised  to  read  as  follows: 

S  107.203    Application. 

(a)  With  the  exception  of  highway 
routing  matters  covered  imder  section 
105(b)  of  the  Act  (49  App.  U.S.C.  1804), 
any  person,  including  a  State,  political 
subdivision,  or  Indian  tribe,  directly 
ejected  by  any  requirement  of  a  State, 
political  subdivision,  or  Indian  tribe, 


may  apply  to  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  for  a  determination  of  whether 
that  requirement  is  preempted  by  49 
CFR  107.202  (a)  or  (b). 

5.  In  8 107.209,  paragraph  (c)  is  revised 
to  read  as  follows: 


(107.208 


Datarminatlon. 
•        •        • 


(c)  The  determination  includes  a 
written  statement  setting  forth  the 
relevant  facts  and  the  legal  basis  for  the 
determination. 


{107.211    [Ramovad] 

6.  Section  107.211  is  removed  and 
reserved. 

7.  In  1 107.215.  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

S107.21S    Application. 

(a)  With  the  exception  of 
requirements  preempted  under  section 
105(b)  of  the  Act  (49  App.  U.S.C  1804), 
any  State,  political  subdivision,  or 
Indian  tribe  may  apply  to  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  for  a  waiver  of  preemption  with 
respect  to  any  requirement  that  the 
State,  political  subdivision,  or  Indian 
tribe  acknowledges  to  be  preempted 
under  the  Act  or  the  regulations  issued 


under  the  Act  The  Associate 
Administrator  may  waive  preemption 
with  respect  to  such  requirement  upon  a 
determination  that  such  requirement— 

*  •       •       •       • 

8.  In  { 107.221,  paragraph  (c)  is  revised 
to  read  as  follows: 

{107.221    Drtanninatiow  and  owtar. 

(c)  The  order  includes  a  written 
statement  setting  forth  the  relevant  facts 
and  the  legal  basis  for  the 
determination. 

*  •       *       •       • 

9.  Section  107.223  is  revised  to  read  as 
follows: 

(107.223    TImatlnasa. 

If  the  Associate  Administrator  fails  to 
take  action  on  the  application  within  90 
days  of  serving  the  notice  repaired  by 
(  107.219(d).  the  applicant  may  treat  the 
application  as  having  been  denied  in  all 
respects. 

(107.225   [Ramovad] 

10.  Section  107.225  is  removed  and 
reserved. 

Issued  in  Washington.  DC  on  July  24. 1861. 
under  authority  delegated  in  49  CFR  1.5S. 

Alan  L  Roberts, 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

(FR  Dot  91-18061  Filed  7-31-«;  8:46  amj 
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Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Animals  destroyed  because  of  tubercwlosta;  unendBtents, 

36997 
PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses  from  countries  affected  with  contagious  eqniRe 
metritis,  37025 
Nonecs 

Environmental  statements;  availability,  etc: 
Boll  weevil  cooperative  control  program,  37073 

Army  Department 

RULES 

Biological  defense  safety  program: 

Establishment,  37019 

Technical  safety  requirements,  37019 
Military  reservations  and  national  cemeteries: 

Fort  Gordon,  GA;  control  of  firearms,  Hmpmnitton.  and 
other  dangerous  weapons^  37130 

NOTICES 

Environmental  statements;  availability,  etc.: 
Yakima  Firing  Center  land  acquuntioB,^  WA,  37D8S 

Blind  and  Other  Severely  HafNlicappe<^  CowmlWee  tor 

See  Comnittee  for  Pbrchase  From  tte  Blind  and  Otfier 
Severely  Handicapped    . 

Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agreements;  vndbbilitjr.  etc: 
Blood  lead  measurement  in  childhood  kad  poiaonkiy 
screening  programs.  37101 

Children  and  Families  Adainistrayea 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
37101 

Coast  Guard 

PROPOSED  RULES 

Ports  and  waterways  safety: 
Calcasieu  River,  LA;  safety  zone.  3705Z 

NOTICES 
Meetings: 
Chemical  Transportation  Advisory  Coaouttce;  97120 
Hoastin/Cahrestcxt  NavigatioB  Seiity  Advisory 
Coaamttee.  3712a  37121 
(3  documents) 


Commerce  Department 

See  International  Trade  Administration;  Minority  Business 
Development  Agencjr;  National  Institute  of  Standards 
and  Technology;  National  Oceamc  and  Atmospheric 
Administration 

Committee  for  Purchase  From  ttie  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Prociu-ement  list;  additions  and  deletions.  S7067. 37m 
(3  documents) 
Correction,  37089 

Committee  for  the  Impiemeotation  of  TextRe  Agreemenii 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Macau,  37087 

Commodity  Futures  Trading  Commission 

PROPOSED  RULES 

Registration: 
Adverse  registration  actions  and  other  regntratiaD 
matters,  37026 
Rulemaking  petttims: 
Federal  speculative  position  limits  and  exemptiona; 
increase,  37(M8 

Defense  Department 

See  Army  Department 

Employment  and  Thirnfng  Administration 

NOTICES 

Adjustment  assistance; 

Amber  Well  Completion  RenUls  et  aL,  37114 

Erico  Flastening  Systems.  37115 

Kficroenergy.  Inc.,  37115 

Storage  Technology  Corp.,  37115 


Employment  Standards 

NOTICES 

Minimum  wages  for  Federal  and  federaDy-asaisted 

construction;  general  wage  determinatioa  decisions, 
3(7113 


Energy  Department 

See  also  Federal  Energy  Regulatory 

and  Appeals  Office,  Energy  Department 
NOTICES 
Conflict  of  interests: 

Post-employment  restrictions*  37089 
Grant  and  cooperative  agreement  awards: 

British  Coat  Corp.,  37089 
Natiu-al  gas  exportation  and  importation: 

BC  Gas,  Inc.,  37092 

North  American  Resources  Co.,  37002 

Seagull  Marketing  Services,  InCn  37093 


Environmental  Protection  Agency 

RULES 

Air  progranM:  nrai  and  niel  aadrtivesr 
Gasoline  and  alcohol  blends  volatility  (northeastern 
Arizona),  37020 
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NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  37093 
Weekly  receipts,  37094 
Meetings: 
Role  of  Science  at  EPA  Expert  Panel,  37095 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airports: 
Passenger  facility  charges 
Correction,  37127 

Federal  Communications  Commission 

NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  37095 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  eta: 

Oklahoma-Arkansas  Pipeline  Co.,  37090 
Natural  gas  certificate  filings: 

Questar  Pipeline  Co.  et  al.,  37090 
Applications,  hearings,  determinations,  etc.: 

CNG  Transmission  Corp.,  37091 

Texas  Eastern  Transmission  Co.,  37092 

Texas  Gas  Transmission  Corp.,  37092 

Transcontinental  Gas  Pipe  Line  Corp..  37092 

Federa*  Rnancial  Institutions  Examination  Council 

NOTICES 

Securities  dealers  selection,  portfolio  policies  and  strategies 
and  unsuitable  investment  practices,  and  stripped 
mortgage-backed  securities.  CMO  tranches,  residuals, 
and  zero-coupon  bonds;  supervisory  policy  statement, 
37095 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic  operations: 
Construction  and  maintenance — 
Contract  procedures;  Federal-aid  highway  projects, 
37000 

Federal  Maritime  Commission 

PROPOSED  RULES 

Maritime  carriers  in  foreign  and  domestic  offshore 
commerce: 
Automated  Tariff  Filing  and  Information  System  (ATFI); 
electronic  filing,  processing,  and  retrieval  of  tariff 
data.  37069 
NOTICES 
Agreements  filed,  etc.,  37099 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Atlanta,  Stone  Mountain  &  Lithonia  Railway  Co.  et  al., 

37121 
Canadian  Pacific  Ltd.,  37122 


Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Central  Illinois  Bancorp,  Inc.,  et  al.,  37099 
Norwest  Corp.,  37099 
Rohn.  Carlos  Hank,  37100 
Wachovia  Corp.,  37100 

Federal  Trade  Commission 

PROPOSED  RULES 

Environmental  marketing  and  advertising  guides  petitions, 
37026 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
O'ahu  tree  snails.  37108 
Pitcher's  thistle,  37109 
Southern  sea  otter,  37109 

Food  and  Drug  Administration 

NOTICES 

Medical  devices;  premarket  approval: 
lOPTEX  Research,  Inc.;  Model  405  Anterior  Chamber 
Intraocular  Lens,  37104 

Forest  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 
San  Bernardino  National  Forest,  CA,  37073 

Geological  Survey 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Water  resources  research  program.  37110 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research;  Centers 
for  Disease  Control;  Children  and  Families 
Administration;  Food  and  Drug  Administration;  Health 
Care  Financing  Administration;  Social  Security 
Administration 

Health  Care  Rnancing  Administration 

PROPOSED  RULES 
Medicare  and  medicaid: 
Home  health  agencies:  survey  and  enforcement 
requirements  and  alternative  sanctions,  37054 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  37093 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  37105 

Interior  Department 

See  Fish  and  Wildlife  Service;  Geological  Survey;  Land 
Management  Bureau;  Surface  Mining  Reclamation  and 
Enforcement  Office 


Internal  Revenue  Service 

NOTICES 

Grants  and  cooperative  agre 
Tax  counseling  for  elderly 

availability,  37124 
Tax  Systems  Modemizati( 

and  Development  Cer 

International  Trade  Adminit 

NOTICES 

Antidumping: 
Iron  construction  castings 
Television  receivers,  mon( 
37076,  37078 
(2  documents) 
Countervailing  duties: 
Textile  mill  products  from 
Mexico,  37081 

Interstate  Commerce  Comi 

NOTICES 
Motor  carriers: 

Compensated  intercorpon 
Railroad  services  abandonn 

Chicago  &  North  Western 

Justice  Department 

NOTICES 

Pollution  control;  consent  ju 
Michael  T.  Robinson  &  Ai 

Lat>or  Department 

See  also  Employment  and  T 
Employment  Standards 
and  Health  Administrat 

NOTICES 

Agency  information  collecti^ 

37111 
Organization,  functions,  anc 
Contracting  Officer  appoi 

Land  Management  Bureau 

NOTICES 

Resource  management  plani 
Cascade  Resource  Area.  1 

Mine  Safety  and  Health  Ad 

NOTICES 

Safety  standard  petitions: 
BethEnergy  Mines.  Inc..  e 

Minority  Business  Develop 

NOTICES 

Iranian  political  refugees;  di 
eligible  for  agency  assii 

National  Aeronautics  and  i 

NOTICES 

Meetings: 
Advisory  Council  Univen 

National  Credit  Union  Adm 

NOTICES 

Meetings;  Sunshine  Act.  371 

National  Institute  for  Occu 

See  Centers  for  Disease  Coi 
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Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Central  Illinois  Bancorp.  Inc..  et  al.,  37099 
Norwe8t  Corp..  37099 
Roha  Carlos  Hank.  37100 
Wachovia  Corp.,  37100 

Federal  Trade  Commission 

PROPOSED  RULES 

Env-ironmental  marketing  and  advertising  guides  petitions, 
37026 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
O'ahu  tree  snails,  37108 
Pitcher's  thistle.  37109 
Southern  sea  otter.  37109 

Food  and  Drug  Administration 

NOTICES 

Medical  devices;  premarket  approval: 
lOPTEX  Research.  Inc.;  Model  405  Anterior  Chamber 
Intraocular  Lens.  37104 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
San  Bernardino  National  Forest,  CA  37073 

Geological  Survey 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Water  resources  research  program,  37110 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research;  Centers 
for  Disease  Control;  Children  and  Families 
Administration;  Food  and  Drug  Administration;  Health 
Care  Financing  Administration;  Social  Security 
Administration 

Health  Care  Financing  Administration 

PROPOSED  RULES 
Medicare  and  medicaid: 
Home  health  agencies;  survey  and  enforcement 
requirements  and  alternative  sanctions,  37054 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  37093 

Housing  and  Urt>an  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  37105 

Interior  Department 

See  Fish  and  Wildlife  Service;  Geological  Survey;  Land 
Management  Bureau;  Surface  Mining  Reclamation  and 
Enforcement  Office 


Internal  Revenue  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Tax  counseling  for  elderly  program;  application  packages 

availability,  37124 
Tax  Systems  Modernization;  Federally  Fimded  Research 

and  Development  Center.  37124 

International  Trade  Administration 

NOTICES 
Antidumping: 
Iron  construction  castings  from  China.  37074 
Television  receivers,  monochrome  and  color,  &om  Japan, 
37076,  37078 
(2  documents) 
Coimtervailing  duties: 
Textile  mill  products  from — 
Mexico,  37081 

Interstate  Commerce  Commission 

NOTICES 
Motor  carriers: 

Compensated  intercorporate  hauling  operations,  37111 
Railroad  services  abamdonment: 

Chicago  &  North  Western  Transportation  Co.,  37111 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
Michael  T.  Robinson  &  Associates,  Inc.,  37111 

Labor  Department 

See  also  Employment  and  Training  Administration; 

Employment  Standards  Administration;  Mine  Safety 
and  Health  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

37111 
Organization,  fimctions,  and  authority  delegations: 
Contracting  Officer  appointment,  37116 

Land  Management  Bureau 

NOTICES 

Resource  management  plans,  eta: 
Cascade  Resource  Area,  ID,  37108 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
BethEnergy  Mines,  Inc.,  et  al.,  37115 

Minority  Business  Development  Agency 

NOTICES 

Iranian  political  refugees;  designation  as  minority  group 
eligible  for  agency  assistance;  petition  denied,  37084 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Council  University  Relations  Task  Force,  37116 

National  Credit  Union  Administration 

NOTICES 

Meetings:  Sunshine  Act,  37126 

National  Institute  for  Occupational  Safety  and  Health 
See  Centers  for  Disease  Control 


National  Institute  of  Standards  and  Technology 

NOTICES 

Senior  Executive  Service: 
General  and  Limited  Performance  Review  Boards; 
membership,  37085 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Pacific  Coast  groundfish,  37022 
Western  Pacific  Region  pelagic,  37023 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Western  Pacific  pelagic.  37070 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications. 

etc.,  37117 
Meetings: 
Materials  Research  Special  Emphasis  Panel,  37117 

Nuclear  Regulatory  Commission 

RULES 

Practice  rules: 
Domestic  licensing  proceedings — 
Enforcement  actions;  policy  and  procedure,  36998 

Pacific  Northwest  Electric  Power  and  Conservation 
Planning  Council 

NOTICES 

Power  plan  amendments: 
Columbia  River  Basin  fish  and  wildlife  program,  37117 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Helsinki  Human  Rights  Day  (Proc.  6319),  37135 

Public  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration 

Securities  and  Exchange  Commission 

RULES 

Securities: 
Financial  statements;  acceptability  of  accounting 

standard  permitting  nDnaccrual  loan  return  to  accrual 
status  after  partial  charge-off,  36999 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

California,  37118 
Organization,  functions,  and  authority  delegations: 

Assistant  Administrator  for  Disaster  Assistance  et  al.. 
37118 

Assistant  Administrator  for  Surety  Guarantees,  37119 

Associate  Administrator  for  Investment,  37120 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
37105 


VI 


Federal  Register  /  Vol.  56.  No.  149  /  Friday.  Au^t  2.  1991  /  Contents 


Feder 


Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
lllinois,  37011 
Indiana.  37013-37016 
(2  documents) 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
New  Mexico,  37051 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard:  Federal  Aviation  Administration;  Federal 
Highway  Administration;  Federal  Railroad 
Administration 

Treasury  Department 

See  also  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

37123 

(2  documents) 

Veterqns  Affairs  Department 

PROPOSED  RULES 
Disabilities  rating  schedule: 

Human  immunodeficiency  virus  (HTV)  disabilities,  37053 
NOTICES 

Agency  information  collection  activities  under  OMB  review. 
37125 
(3  documents] 
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The  President.  37135 
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Rules  and  Rec 


This  section  o<  the  FEDERAL 
contains  regutatory  documents 
general  appl»cabtfity  and  legal 
of  which  are  Ireyed  to  and  cc 
the  Code  of  Federal  Regulatio 
published  under  50  titlea  purse 

u.s.a  i5ta 

The  Code  of  Federal  Regulatk 
by  the  Superrntenderrt  of  Docu 
Prices  of  new  books  ere  Rste< 
first  FEDERAL  REGISTER  issu 

WOOK. 


DEPARTMENT  OF  AGRICUL 

Anrmai  and  Plant  Health  Insj 
Servica   {{ 

9CFRPart50 
[Docket  NdLM-ITO] 

Aniroala  Daatroyad  Because 
Tubercuioaia 

AQENCV.  Animal  and  Plant  lit 
Inspection  Service,  USDA. 
action:  Final  rale. 


r:  We  are  amending  I 
regulations  in  9  CFR  part  50  b 
all  references  to  "Deputy  Ado 
and  replacing  them  with  refer 
"Administrator."  We  are  also 
certain  references  to  "Veterin 
Services"  and  replacing  them 
references  to  "Animal  and  Pit 
Inspection  Service."  Addition 
are  removing  the  definition  of 
veterinarian  representative;  n 
definitions  of  accredited  vetei 
and  veterinarian  in  charge,  an 
definitions  of  Administrator,  i 
and  Plant  Health  Inspection  S 
(APHIS),  and  APHIS  represen 
These  changes  are  warranted 
regulations  will  accurately  ref 
the  Administrator  of  the  agen( 
the  primary  authority  and  resj 
for  various  decisions  under  th 
regulations. 

EFFECTIVE  DATE:  August  2, 19S 
FOR  FURTHER  WFORMATION  CC 
Dr.  Mitchell  A.  Essey,  Senior ! 
Veterinarian,  Cattle  Diseases 
Surveillance  SUff.  VS,  APHIS 
room  733,  Federal  Building,  65 
Road.  HyatUville.  MD  20782;  i 
8715. 

SUPPiEMBITARY  INFOaMATIOM 

Backgroond 

The  regulations  in  9  CFR  pa 
(referred  to  below  as  the  regul 
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Rules  and  Regulations 


F«4anl  Rmf^ttm 
VoL  B8,  No.  149 
Mdqr.  AagiMt  X,  ttU 


TNa  SQCtian  o<  the  FEDERAL  REGISTER 
contains  regutatofy  documents  havina 
general  applicability  and  legal  effect  most 
of  wWch  are  Ireyod  to  and  codified  In 
the  Code  at  Federal  Regulations.  »»hlch  is 
put>lished  under  50  titles  pursuant  to  44 
U.S.C.  15ia 

The  Code  of  Federal  Regulations  is  soU 
by  tfw  Superintendent  of  Documents. 
Prices  of  new  txxjks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

WOOK* 


DEPARTMENT  OF  AGRICULTURE 

Anrmal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  50 
[Docket  NeuM-170] 

Aniroais  Destroyed  Because  of 
Tul>ercuiosis 

AQENCV.  Animal  and  Plant  Health 
Inspectkm  Service,  USDA. 
action:  Final  role. 


:  We  are  amending  the 
regulations  in  9  CFR  part  50  by  removing 
all  referenx%8  to  "Deputy  Administrator" 
and  re|>Iadng  them  with  references  to 
"Administrator."  We  are  also  removing 
certain  references  to  "Veterinary 
Services"  and  replacing  them  with 
references  to  "Animal  and  Plant  Health 
Inspection  Service."  Additionally,  we 
are  removing  the  definition  of 
veterinarian  representative;  revising  the 
definitions  of  accredited  veterinarian 
and  veterinarian  in  charge,  and.  adding 
definitions  of  Admimstrator,  Animal 
and  Plant  Health  Inspection  Service 
f  APHIS),  and  APHIS  representative. 
These  changes  are  warranted  so  the 
regulations  will  accurately  reflect  that 
the  Administrator  of  the  agency  holds 
the  primary  authority  and  responsibility 
for  veirious  decisions  under  the 
regulations. 

EFFECTIVE  DATE:  August  2, 1991. 
FOR  FURTHER  INFORMATION  CONTACR 
Dr.  Mitchell  A.  Essey,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff.  VS,  APHIS,  USDA, 
room  733,  Federal  Building.  6505  Belcrest 
Road.  Hyattaville.  MD  20782;  301-136- 
8715. 

SUPPtEMBITARY  INFORMATION: 

Baclcgroaiid 

The  regulations  in  9  CFR  part  50 
(referred  to  below  as  the  regulations) 


concern  the  destruction  of  animals 
because  of  tuberculosis  and  the 
compensation  of  their  ovmers.  Prior  to 
the  effective  date  of  this  document, 
these  regulations  indicated  that  the 
Deputy  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
for  Veterinary  Services  was  the  official 
responsible  for  various  decisions  under 
these  regulations.  We  are  revising  9  CFR 
part  50  to  indicate  that  the  primary 
authority  and  responsibility  for  various 
decisions  under  these  regiilatioca 
belongs  to  the  Administrator  of  the 
agency.  We  are  making  similar  rerisians 
in  all  other  AI^OS  regulations.  These 
revisions  will  be  published  in  separate 
Federal  Register  documents. 

We  are  removing  all  references  to 
"Deputy  Administrator"  and  replacing 
thera  with  references  to 
"Administrator,"  and  are  remoring  aH 
references  to  "Veterinary  Services"  and 
replacing  them  with  references  to 
"Animal  and  Plant  Health  Inspection 
Service.'*  With  these  changes,  the  terms 
"Deputy  Administrator"  and 
"Veterinary  Services  representative"  no 
longer  appear  in  the  regulations,  and  the 
term,  "Veterinary  Services"  no  longer 
appears  in  the  regulations,  except  in  a 
mailing  address.  Therefore,  we  are 
deleting  the  definitions  of  those  terms. 
We  are  also  adding  definitions  of 
"Administrator,"  "Animal  and  Plant 
Health  Inspection  Service,"  and  "APHIS 
representative."  In  addition  we  are 
revising  the  definition  of  "Accredited 
veterinarian"  to  make  it  consistent  with 
the  definition  in  other  parts  of  9  CFR, 
and  are  making  nonsubstantive  wording 
changes  for  clarity. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  to  comment 
are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Registar. 
Further,  since  this  rule  relates  to  internal 
agency  management  it  is  exempt  from 
the  provisions  of  Execative  Order  12291. 
Finally,  this  action  is  not  a  rule  as 
defined  by  Public  Law  96-354,  the 
Regulatory  Flexibihty  Act,  aiwl  thus  is 
exempt  from  the  provisions  of  that  Act 

Paperwork  Redaction  Act 

This  rule  contains  no  infonnatioB 
collection  or  recordkeeping 
requirements  under  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C  9501  et 
seq.). 

Executiva  Order  12S72 

This  program/activity  i*  Ksled  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
ExecutiTe  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CPR  part 
3015,  subpart  V.) 

List  of  Sobfects  in  t  CFR  Part  59 

Animal  diseases,  Bison.  Cattle,  Hoyi, 
Indemnity  payments.  Reporting  and 
recordkeeping  requirements. 
Tuberculosis. 

Accordingly,  we  are  amending  9  CFR 
part  50  as  follows: 

PART  SO-ANMALS  DESTROYED 
BECAUSE  OF  TUBERCULOSIS 

1.  The  authority  citation  for  part  SO 
continues  to  read  as  follows: 

AadMritr  21  U.S,C  111-lU.  IM.  114a, 
IMa-L  lao,  121.  US.  134b;  7  CFR  U7.  ru, 
and  371.2(d). 


S50.t    [. 


1 


2.  In  S  50.1  the  definitions  of  "Depwlr 
Administrator,"  "Veterinary  Serricee," 
and  "Veterinary  Services 
representative"  are  removed,  the 
definitions  of  "Accredited  veterinarian" 
and  "Veterinarian  in  Charge"  are 
revised,  and  definitions  of 
"Administrator",  "Animal  and  Plant 
Health  Inspections  Service,"  and 
"APHIS  representative"  are  added,  in 
alphabetical  order,  to  read  as  foUowc 

S50.t    DeffnHiona. 

***** 

Accredited  veterinarian:  A 
veterinarian  approved  by  the 
Administrator  in  accordance  with  the 
provisions  of  part  161  of  this  title  to 
perform  functions  specified  ia  parts  1,  A 
3,  and  11  of  subchapter  A,  and 
subchapters  B,  C,  and  D  of  this  chapter, 
and  to  perform  functions  required  by 
cooperative  State-Federal  disease 
control  and  eradication  pn^ame. 

Administrotor  The  Administrator, 
Animal  and  Plant  Health  inspection 
Service,  or  any  person  authorized  to  ad 
for  dtt  AdminiBtrator. 

Animal  and  Plant  Heahh  Inspection 
Service:  The  Animal  and  Plant  Health 
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Inspection  Service  of  the  United  States 
Department  of  Agriculture  (APHIS). 

***** 

APHIS  representative:  A  veterinarian 
or  other  person  employed  by  APHIS  in 
animal  health  activities,  who  is 
authorized  to  perform  the  function 
Involved. 
***** 

Veterinarian  in  Charge:  The 
veterinary  official  of  APHIS  who  is 
assigned  by  the  Administrator  to 
supervise  and  perform  official  animal 
health  work  of  APHIS  in  the  State 
concerned. 

§50^    [Anwnctod] 

3.  In  §  50.2,  remove  the  words  "has 
been  delegated  the  authority  to 
cooperate"  and  add.  in  their  place,  the 
word  "cooperates",  and  remove  the 
words  "to  pay"  and  add.  in  their  place, 
the  word  "pays". 

§50.9    [Amended] 

4.  In  §  50.9.  second  sentence,  remove 
the  words  "at  Veterinary  Services 
expense"  and  add,  in  their  place,  the 
words  "at  the  expense  of  APHIS". 

§§  50.2,  50.3,  50.4,  50.6,  50.7,  50.9,  50.14,  and 
50.16    [Amended] 

5.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  Part  50  remove  the 
word  "Deputy"  in  the  following  places: 

(a)  Section  50.2; 

(b)  Section  50.3(b),  both  places  it 
appears;  (c).  both  places  it  appears;  and 
(d): 

(c)  Section  50.4(a); 

(d)  Section  50.6,  introductory  text; 

(e)  Section  50.7(b); 

(f)  Section  50.9; 

(g)  Section  50.14(d);  and 

(h)  Section  50.16(a)  and  (a)(2). 

§§  50.5,  50.6,  50.7.  50.8,  50.11,  and  50.16 
[Amended] 

6.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  Part  50  remove  the 
words  "a  Veterinary  Services"  and  add, 
in  their  place,  the  words  "an  APHIS"  in 
the  following  places: 

(a)  Section  50.5; 

(b)  Section  50.6(b). 

(c)  Section  50.6(c).  both  places  they 
appear 

(d)  Section  50.7(a); 

(e)  Section  50.8; 

(f)  Section  50.11;  and 

(g)  Section  50.16(a)(2)  and  (a)(4). 

§§  50.3.  50.5,  50.6,  50.8,  50.9,  50.10, 50.11, 
5ai2,  5ai4,  and  50.16    [Amended] 

7.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  Part  50  remove  the 
words  "Veterinary  Services"  and  add,  in 
their  place,  the  word  "APHIS"  in  the 
following  places: 


(a)  Section  50.3  (c)  and  (d); 

(b)  Section  50.5; 

(c)  Section  50.6(c); 

(d)  Section  50.8; 

(e)  Section  50.9; 

(f)  Section  50.10.  first  and  fourth 
sentences; 

(g)  Section  50.11; 

(h)  Section  50.12.  first,  second,  third, 
fourth,  fifth,  and  sixth  sentences; 
(i)  Section  50.14(b),  and 
(j)  Section  50.16('>).  (a)(3).  and  (a)(4). 

§50.16    [Amended] 

8.  In  §  50.16,  footnote  1  of  paragraph 
(a)(3)  is  revised  to  read  as  follows: 

'  Compliance  Agreement  forms  are 
available  without  charge  from  the 
Administrator,  c/o  Veterinary  Services, 
APHIS,  USDA  Federal  Building.  6505 
Belcrest  Road.  HyattsviUe.  MD  20782.  and 
from  local  offices  of  Veterinary  Services. 
(Local  offices  are  listed  in  telephone 
directories.) 

Done  in  Washington.  DC.  this  29  day  of 
July  1991. 
Robert  Melland, 

Acting  Administrator,  Animal  end  Plant 
Health  Inspection  Service. 

[FR  Doc.  91-18366  Filed  8-1-91;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 

Policy  and  Procedure  for  Enforcement 
Actions;  Policy  Statement 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Policy  Statement:  Modification. 

summary:  The  NRC  is  publishing  a 
modification  to  its  Enforcement  Policy  to 
add  an  additional  example  to  the 
Reactor  Operations  Supplement 
involving  maintenance  related 
violations  and  to  delete  the  civil  penalty 
adjustment  factor  for  violations 
involving  maintenance  deficiencies.  This 
policy  is  codified  as  appendix  C  to  10 
CFR  part  2. 

DATES:  Since  this  action  concerns  a 
general  statement  of  policy,  no  prior 
notice  is  required  and.  hence,  this 
modification  of  the  Enforcement  Policy 
is  effective  August  2. 1991.  Comments 
submitted  by  September  3, 1991  will  be 
considered. 

ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
ATTN:  Docketing  and  Service  Branch. 
Deliver  comments  to  One  White  Flint 


North.  11555  Rockville  Pike.  Rockville. 
Maryland  20852,  between  7:30  am  and 
4:15  pm,  weekdays.  Copies  of  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW..  Lower  Level.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT. 

James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Telephone  (301)  492-0741. 

SUPPLEMENTARY  INFORMATION:  On 

March  23. 1988.  the  Commission  issued  a 
Policy  Statement  on  Maintenance  of 
Nuclear  Power  Plants  (53  FR  9430) 
which  stated  the  Commission's 
expectations  in  the  area  of  maintenance 
and  the  intention  to  proceed  with  a 
rulemaking  on  maintenance. 
Subsequently,  on  November  28. 1988,  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  (53  FR  47822) 
directed  toward  improving  the 
effectiveness  of  maintenance  programs. 
Based  on  additional  information 
received  after  publication  of  the  Policy 
Statement  and  the  Notice  of  Proposed 
Rulemaking,  the  Commission  decided  to 
hold  rulemaking  in  abeyance  for  a 
period  of  18  months  from  the  effective 
date  of  the  Revised  Policy  Statement  on 
Maintenance  of  Nuclear  Power  Plants 
which  was  published  December  8, 1989 
(54  FR  50611). 

In  the  Revised  PoUcy  Statement  on  the 
Maintenance  of  Nuclear  Power  Plants, 
the  Commission  stated  its  intent  in 
enforcing  requirements  for  power 
reactors  to  emphasize  maintenance. 
Consistent  with  that  position,  the 
Enforcement  Policy  was  revised  to 
provide  such  emphasis  by  adding 
maintenance  failures  as  an  escalating 
factor  in  assessing  civil  penalties  where 
it  has  been  concluded  that  the  violation 
involves  a  significant  regulatory 
concern.  54  FR  50611  (December  8, 1989). 

The  Commission  promulgated  the 
final  maintenance  rule.  Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants  on  July  10, 1991  (56  FR 
31306)  and  is  now  deleting  the 
maintenance  escalation  factor  and 
replacing  it  with  a  specific  example  of  a 
Severity  Level  III  violation  involving 
maintenance  activities  in  Supplement  I 
of  the  Enforcement  Policy.  This  change 
will  continue  to  emphasize  the 
Commission's  intent  to  enforce  existing 
requirements  while  at  the  same  time 
normalize  treatment  of  maintenance  in 
the  enforcement  process.  Previously, 
maintenance  as  a  root  cause  was  the 
only  functional  area  with  a  separate 
escalation  factor.  The  Commission  has 
concluded  that  placing  an  example 


concerning  maintenance  in  S 
fits  more  appropriately  in  the 
structure  of  the  Enforcement 
will  provide  the  appropriate  i 
to  deal  with  the  various  main 
issues.  Significant  deficiencie 
performance  of  maintenance 
that  impact  plant  equipment  \ 
violation  is  involved  may  be  ( 
a  significant  regulatory  conce 
added  example  provides  notii 
consistent  with  the  final  rule 
appropriate  maintenance  is  e: 
be  conducted  for  both  safety- 
applicable  balance  of  plant  t\ 

List  of  Subjects  in  10  CFR  Pai 

Administrabve  practice  an 
procedure.  Antitrust  Byprodi 
material,  Classified  informatt 
penahy.  Enforcement,  Enviroi 
protei^iaa.  Nndear  materiala 
power  plants  and  reactors.  Pe 
discrimination.  Source  materi 
nndear  materia),  Violatione,  i 
treatment  and  disposal. 

PART  2-RULES  OF  PRACTI 
DOMESTIC  UCENSING  PRO 

1.  The  authority  citation  foi 
continues  to  read  in  part  as  fc 

Aelharitjr  Sec  161. 68  Stet  946 
amended  (42  U.S.C.  2201);  aec.  20: 
1M2.  ee  MMBded  (42  U.&C  SMi; 

2.  Appendix  C  section  V.B  i 
by  removing  sobeectioB  secti< 

Appendix  C  supplement  I  h 
by  adding  example  C.9  after  e 
CA  II 


;  C— General  Statem 
Policy  md  Procednie  foe  KRC 
Enferoement  Actions 


Reactor  Operatioat 

•  *        •        *        « 

C.  Severity  Lerel  HI— Vioistion 
for  example; 

•  *        •        *        • 

9.  Eqdfpmeirt  faffures  eenmd  b] 
or  improper  neinteiimce  that  rat 
CQiplksIm  F8co¥eiy  fron  •  plan 

Dated  at  Rockville.  Maryland  tj 
of  July  U9I. 

For  die  Nudeor  Rcfulatoy  Con 

SomualKCWk. 

Secretary  of  the  Commiagiaa. 

(FR  poc  n-isaeo  Ned  »-l-ei;  & 


iday,  August  2,  19G1  /  Rules  and  Regdations 
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(c)  and  (d); 
(c): 

),  first  and  fourth 

1: 

2,  first,  second,  third, 

lixth  sentences; 

i(b).  and 

K«),  (a)(3).  and  (a)(4). 

I] 

itnote  1  of  paragraph 

)  read  as  follows: 

•eemenf  forms  are 
large  from  the 
Veterinary  Services, 
>ral  Building.  6505 
tsviUe.  MD  20782.  and 
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LATORY 


dure  for  Enforcement 
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itement:  Modification. 

IC  is  publishing  a 

i  Enforcement  Policy  to 

example  to  the 
IS  Supplement 
lance  related 
delete  the  civil  penalty 
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lance  deficiencies.  This 
as  appendix  C  to  10 

action  concerns  a 
:  of  policy,  no  prior 
and,  hence,  this 
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comments  to: 
iclear  Regulatory 
ihington,  DC  20555, 
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I  to  One  White  Flint 


North,  11555  Rockville  Pike,  Rockville, 
Maryland  20852,  between  7:30  am  and 
4:15  pm,  weekdays.  Copies  of  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.,  Lower  Level,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT. 

James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  (301)  492-0741. 

8UPPLEMENTARY  INFORMATION:  On 

March  23, 1988,  the  Commission  issued  a 
Policy  Statement  on  Maintenance  of 
Nuclear  Power  Plants  (53  FR  9430) 
which  stated  the  Commission's 
expectations  in  the  area  of  maintenance 
and  the  Intention  to  proceed  with  a 
rulemaking  on  maintenance. 
Subsequently,  on  November  28, 1988,  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  (53  FR  47822) 
directed  toward  improving  the 
effectiveness  of  maintenance  programs. 
Based  on  additional  information 
received  after  publication  of  the  Policy 
Statement  and  the  Notice  of  Proposed 
Rulemaking,  the  Commission  decided  to 
hold  rulemaking  in  abeyance  for  a 
period  of  18  months  from  the  effective 
date  of  the  Revised  Policy  Statement  on 
Maintenance  of  Nuclear  Power  Plants 
which  was  published  December  8, 1989 
(54  FR  50611). 

In  the  Revised  Policy  Statement  on  the 
Maintenance  of  Nuclear  Power  Plants, 
the  Commission  stated  its  intent  in 
enforcing  requirements  for  power 
reactors  to  emphasize  maintenance. 
Consistent  with  that  position,  the 
Enforcement  Policy  was  revised  to 
provide  such  emphasis  by  adding 
maintenance  failures  as  an  escalating 
factor  in  assessing  civil  penalties  where 
it  has  been  concluded  that  the  violation 
involves  a  significant  regulatory 
concern.  54  FR  50611  (December  8, 1989). 

The  Commission  promulgated  the 
final  maintenance  rule.  Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants  on  July  10, 1991  (56  FR 
31306J  and  is  now  deleting  the 
maintenance  escalation  factor  and 
replacing  it  with  a  specific  example  of  a 
Severity  Level  III  violation  involving 
maintenance  activities  in  Supplement  I 
of  the  Enforcement  Policy.  This  change 
will  continue  to  emphasize  the 
Commission's  intent  to  enforce  existing 
requirements  while  at  the  same  time 
normalize  treatment  of  maintenance  in 
the  enforcement  process.  Previously, 
maintenance  as  a  root  cause  was  the 
only  functional  area  with  a  separate 
escalation  factor.  The  Commission  has 
concluded  that  placing  an  example 


concerning  maintenance  in  &tppIu&eol  I 

fits  more  appropriately  in  the  overall 
structure  d  the  Enforcement  Poibcy  mod 
will  provide  the  appropriate  flexibility 
to  deal  with  the  various  maintenance 
issues.  Significant  deficiencies  in  the 
performance  of  maintenance  activities 
that  impact  plant  equipment  where  a 
violation  is  involved  may  be  considered 
a  significant  regulatory  concern.  The 
added  example  provides  notice 
consistent  with  the  final  rule  that 
appropriate  maintenance  is  expected  to 
be  conducted  for  both  safety-related  and 
applicable  balance  of  pknt  systema. 

List  of  Snbfects  in  10  CFR  Part  2 

Administrabve  practice  and 
procedure.  Antitrust  Byproduct 
material,  Classified  information.  Chrfl 
penahy.  Enforcement,  Environmental 
protoctkn.  Nndear  materials,  Nuclear 
power  plants  and  reactors.  Penalty,  Sex 
discrimination.  Source  material..  Special 
nodeer  material.  Violations,  and  Waste 
treatment  and  disposal. 

PART  2-RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEOWGS 

1.  The  authority  citation  for  part  2 
continues  to  read  in  part  as  foQowa: 

Airihadtr-  Sec  161. 68  Stat.  946.  as 
aaandad  (42  U.S.C.  22011;  mc  201.  M  StBL 
1M2.  a*  MBBMkd  (42  U.S.C  SMIK 

2.  Appendix  C  section  V£  is  amended 
by  removing  subeection  section  V.B.7. 

Appendix  C  supplement  I  is  amended 
by  adding  example  C.9  after  example 
CA         i: 


;  C— GeMral  Statei 
Policy  md  Piocednfe  for  NRC 
EatBtcauient  Actions 


8uwJ»niMt  I— STwtty  CatBywfae 

*  •        •         *        • 

Reactor  Opavtions 

»        *        t        t        t 

C.  Severity  Lerel  HI— ViolationB  i 
for  example: 

*  •        •        *        • 

9.  Eqvipmvt^  fiaflure*  earned  try  hiarfe<nmtB 
or  impropf  BMinteiimce  that  wib»tanti«Wy 
cwplfcstes  recovery  from  a  plcnt  tranafeiit 

Dated  at  RockviHet,  Maryland  this  29tk  day 
of  July  U9I. 

For  tbv  Nudear  Refulatory  CoouMMim. 

Samuel  |.CUIk. 

Secretary  efihe  Camauasiea. 

[FR  Poc  91-18360  Plied  »-l-91;  a4S  ami 


SECURmCS  AND  EXCHANGE 
COMMISSION 

17  CFR  Pwts  211, 2S1  and  341 

[Retaaae  Hoa.  FR-37;  33-WIM;  34-2S49S; 
FHeNaS7-S-«1I 

Tha  Accaptabiiity  In  Financial 
Statamanta  of  an  Accounting  Standard 
ParmHting  tfw  Ratom  of  a  Nenaccrual 
Loan  to  Accrual  Slatua  Aflar  a  PartM 
Charga-OfT 

AQCNCr.  Secnrities  and  Exchaage 

Commission. 

actwm:  Imterpretation. 

summary:  The  Securities  and  Pitrhnngiy 
Commission  (the  "SEC"  or 
"Commission")  today  announced  the 
publication  of  an  interpretive  release 
setting  forth  the  Commission's  view  that 
an  accounting  standard  proposed  by  the 
Federal  Financial  Institutions 
Examination  Council  (the  "FFIEC  or 
"Councirj  for  use  in  bank  and  dirift 
regulatory  reports  would  not  be 
acceptable  in  filings  with  the 
Commission.  The  proposed  standard,  if 
adopted,  would  establish  criteria  vnder 
which  a  depository  institution  may 
selectively  return  certain  nonaccrual 
loans  to  accrual  status  even  though  full 
recovery  of  its  contractual  principal  may 
not  be  expected.  The  CamsBisaioo's  staff 
has  been  informed,  however,  that  the 
FFIEC  intends  to  withdraw  the  proposal. 
EFFECTIVE  DATE:  July  23, 1981. 
FOR  FURTHER  INFORMATIOM  CONTACT: 

Robert  A.  Bayless.  Office  of  the  Ckief 

Accountant,  Dhnaioa  of  Cocporation 
Finance  at  (202)  272-3553;  Doagias  N. 
Barton  or  Michael  D.  Foley,  Office  of  the 
Chief  Accountant  at  (202)  272-2130; 
Securities  and  Exchange  Conmissioii, 
450  Fifth  Street  NW.,  Waahii^toB,  DC 
20548: 
•UPPLEMENTARY  INFORMATKNe 

I.  Backgroaad 

On  Marck  14, 1981  tke  FFIEC  issaed  a 
reqaest  for  public  coaunent  (tbe  "FFIEC 
release")  on  a  proposed  accounting  rala 
for  use  in  regolatosy  reporting  to 
banking  and  thrift  regulators.'  The 
proposal  was  in  response  to  requests  for 
clarification  of  these  regulator's 
guideliaee  regarding  nonaccrual  status 
of  loans.  The  FFIEC  release  notes  that 
some  had  questioned  whether  the  book 
balance  remaining  after  any  partial  Loan 
charge-off  should  be  returned  to  accrual 
status.'  Accordingly,  tbe  FFIEC 


published  for  pobBc  comment  a 
proposed  standard  that  would  permit  a 
nonaccrual  loan  meeting  certain  criteria 
to  be  letutued  to  accrual  status  if  its 
recorded  amount  is  reduced  by  a  charge- 
off  to  an  amount  which  the  lender 
expects  to  fully  collect  based  on  prudent 
underwriting  standards,  inciudiag 
interest  at  a  market  rate  and  a  pntdent 
loan-to-vahie  ratio.  According  to  the 
initial  FFIEC  release,  loans  intended  to 
qualify  for  this  accounting  method  ara 
primarily  those  which  are  collateral- 
dependent  although  other  loans  where 
the  primary  source  of  repayment  is  a 
dedicated  and  readily  determinable 
stream  of  cash  flows  may  also  be 
eligible.  As  proposed  by  the  FFIEC» 
banks  and  dirifts  coidd  elect  to  use  this 
accounting  method,  but  would  not  be 
reqaired  to  do  so.  The  commeit  period 
expired  May  2. 1981,  and  final  action  on 
the  FFIEC  proposal  is  pending.  The 
Commission's  staff  has  been  informed, 
however,  that  the  FFIEC  intends  to 
withdraw  the  proposal. 

On  March  13, 1991,  the  Commission 
issued  a  request  for  public  comment 
concerning  whether  financial  statementa 
of  depository  institutions  applying  the 
accounting  method  proposed  by  the 
FFIEC  would  be  acceptable  in  filings 
with  the  Commission.*  In  that  release* 
the  Commission  noted  that  coaformanca 
of  the  proposed  method  with  Generally 
Accepted  Accounting  Principles  (GA/J') 
was  not  clear  under  existing 
authoritative  titeratare,  and  that 
apphcation  of  the  method  selectively  to 
some  but  not  all  loans  meeting  the 
qualifying  criteria  may  depart  &om 
acceptable  accoimting  practice.*  Tbe 
Commission  received  thirty-two  letters 
of  comment  in  response  to  its  requesL 
Commentators  included  the  staff  of  the 
Financial  Accoimting  Standards  Board 
(FASB),  sixteen  financial  institutions, 
five  public  accomitfng  firms,  the 
American  Institute  of  Certified  PubCc 
Accotmtants.  the  General  Accounting 
Office  and  various  industry, 
professional  and  government  regulatory 
organizations. 

n.  Discussion  of  Comments 

A  majority  of  reapendents.  inehiding 
the  FASB  staff,  commented  that  the 
proposed  method  does  not  coafatna  witk- 


■  FFIEC  Reporting  Standard  Coacarnfait  tW 
Return  of  a  Loan  With  a  Partial  Chars«-OK  l» 
Accrual  Status:  Notice  of  Raquaai  fot  Comment 
(March  ta  Ma(>  IBS  m  nMllL 

*/(/..aeFR  at  11442.    . 


*  Smwihot  Act  Rrieaw  Nto.  aesB  cMudi  13.  aei) 

(56  ni  11406). 

*  Because  of  ttie  CbnuniMfon*!  conctuslo* 
concerning  the  proposal,  this  rtlsaae  doc*  n*l 
discuM  certain  lasses  contained  In  the  March  13, 
1991  SBC  r«ie«««.  $w±  an  Ike  appropriate  scaps  of 
the  FnaC  piupoaal.  discloture  reqnimnenl*,  and 
tha  prefcraMlly  of  the  proposed  method  The 
responats  of  uwiuieiitators  to  these  Isaaea, 
however,  are  eveftshte  to  Tih  Na  S7-.S-ai  bi  llM 
Commission's  Public  Refsieiice  Roan. 
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existing  GAAP  in  various  respects, 
although  different  respondents  objected 
to  different  aspects  of  the  proposed 
method.  The  most  frequent  objection 
cited  by  commentators,  including  the 
FASB  staff,  relates  to  the  requirement 
that  the  partial  write-down  be  recorded 
based  on  prudent  underwriting 
standards.  Commentators  beUeve  that 
this  results  in  recording  a  loss  exceeding 
that  permitted  by  FASB  Statement  No. 
5.» 

Additionally,  several  commentators 
objected  to  the  proposed  use  of  a  market 
discount  rate  to  measure  the  partial 
charge-off  as  not  being  consistent  with 
existing  literature  or  practice.  Others 
observed,  however,  that  while  not 
required  by  existing  GAAP,  the  use  of  a 
market  discount  rate  in  the 
measurement  of  loan  impairment  may 
not  be  precluded.' 

As  proposed  by  the  FFIEC,  institutions 
adopting  the  proposed  method  could 
choose  to  apply  it  only  to  selected  loans 
meeting  the  criteria  specified  in  the  rule, 
while  continuing  to  use  their  customary 
practices  for  other  similar  loans.  Most 
commentators  who  addressed  this  issue 
commented  that  existing  GAAP  does  not 
permit  a  reporting  entity  to  apply 
different  accounting  methods  to  similar 
transactions.  The  FASB  staff  indicated 
this  to  be  their  primary  area  of  concern, 
stating  that  providing  institutions  the 
option  to  account  for  similar  loans 
differently  would  compromise  the 
comparability  of  financial  information 
and  make  it  more  difficult  for  users  to 
make  meaningful  comparisons  of 
financial  statements. 

A  significant  number  of  commentators 
indicated  that  the  proposal  would  have 
limited  applicability  because  of  existing 
authoritative  hterature  on  in-substance 
foreclosures.^  That  is,  many  loans 
meeting  the  qualifying  criteria  proposed 
by  the  FFIEC  may  already  have  been  (or 
may  need  to  be)  accounted  for  as 
insubstance  foreclosed  assets  because 
the  expectation  that  future  probable 
cash  flows  will  be  less  than  the 
contractual  obligation  may  lead  to  a 
conclusion  that  it  is  unlikely  that  the 


•  FASB  Statement  of  Financial  Accounting 
Standards  No.  5,  Accounting  for  Contingsnciet 
(March  1975).  ai  amended,  require*  accrual  for 
estimated  losses  that  are  "likely  to  occur"  and 
precludes  accrual  for  losses  that  are  less  than  likely. 

•  The  FASB  currently  has  a  project  to  consider 
whether  and.  if  so.  in  what  circumstances  creditor* 
should  measure  impairment  of  loans  with 
collectibility  concerns  based  on  the  present  value  of 
expected  future  cash  flows  related  to  the  loan. 

'  See  Financial  Reporting  Flelease  No.  28, 
Accounting  for  Loan  Losses  by  Registrants  Engaged 
In  Lending  Activities.  December  1. 1986,  and  AICPA 
Practice  Bulletin  No.  7,  Criteria  for  Determining 
Whether  Collateral  for  a  Loan  Has  Been  In- 
Substance  Foreclosed.  April  198a 


borrower  can  rebuild  equity  in  the 
collateral.  Hence,  the  overlap  between 
FFIEC's  proposal  and  existing  in- 
substance foreclosure  literature  may 
significantly  reduce  the  population  of 
loans  available  for  the  accounting 
method  proposed  by  FFEEC. 

m.  Conclusion 

In  its  March  13, 1991  request  for 
comment  the  Commission  expressed 
concern  about  the  proposed  method's 
conformance  with  GAAP,  as  well  as  its 
selective  application  and  other  issues. 
After  giving  full  consideration  to  the 
comment  letters,  the  Commission  agrees 
with  the  views  expressed  by  many  of 
the  commentators  that  the  return  of  a 
nonaccrual  loan  to  accrual  status  as 
proposed  in  the  initial  FFIEC  release 
would  (i)  not  be  in  conformance  wdth 
GAAP,  (ii)  raise  substantial  consistency 
and  comparability  issues,  and  (iii)  be  of 
marginal  utility  due  to  existing  literature 
regarding  in-substance  foreclosure 
accounting.  Further,  as  stated  above,  the 
Commission's  staff  has  been  informed 
that  the  FFIEC  intends  to  withdraw  the 
proposal  made  in  its  initial  release. 
Accordingly,  the  Commission  has 
concluded  that  the  proposed  accounting 
method  is  not  acceptable  in  filings  with 
the  Commission. 

List  of  Subjects  in  17  CFR  Parts  211,  231 
and  241 

Accounting,  Reporting  and 
recordkeeping  requirements,  Securities. 

PART  211-^NTERPRETATIONS 
RELATING  TO  FINANCIAL 
REPORTING  MATTERS 

PART  231— INTERPRETATIVE 
RELEASES  RELATING  TO  THE 
SECURITIES  ACT  OF  1933  AND 
GENERAL  RULES  AND  REGULATIONS 
THEREUNDER 

PART  241— INTERPRETATIVE 
RELEASES  RELATING  TO  THE 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  GENERAL  RULES  AND 
REGULATIONS  THEREUNDER 

Parts  211,  231  and  241  of  title  17, 
chapter  II  of  the  Code  of  Federal 
Regulations  are  amended  by  adding 
each  of  the  following  Release  Nos.  and 
the  release  date  of  July  29, 1991.  to  the 
list  of  interpretive  releases  in  each  part: 
FR-37,  33-6906  34-29495. 

Dated:  July  29. 1991. 

By  the  Commission. 
Jonathan  G.  Katx. 
Secretary. 

[FR  Doa  91-18331  Filed  8-1-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  635 
(FHWA  Docket  Na  90-4] 
RIN  2125-AAie 

Contract  Procedures 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 

summary:  This  final  rule  prescribes 
policies,  requirements,  and  procedures 
relating  to  Federal-aid  highway  projects 
from  the  time  of  authorization  to 
proceed  to  the  construction  stage,  to  the 
time  of  final  acceptance  by  the  FHWA. 
The  regulations  are  being  revised  to 
accommodate  several  policy  changes 
and  to  clarify  and  simpUfy  the 
regulatory  requirements  pertaining  to 
the  contracting  for  Federal-aid  highway 
construction. 

EFFECTIVE  DATE:  September  3, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  A  Weseman,  Chief, 
Construction  and  Maintenance  Division, 
Office  of  Engineering,  202-366-0392,  or 
Ms.  Michelle  Morey,  Office  of  Chief 
Counsel,  202-366-1374,  Federal  Highway 
Administration.  400  Seventh  Street.  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  hoUdays. 
SUPPLEMENTARY  INFORMATION:  The 
existing  regulation  on  contract 
procedures  is  being  revised  to 
accommodate  several  policy  changes 
and  clarifications  issued  by  Washington 
Headquarters  to  the  field  during  the  past 
several  years.  Also  incorporated  are 
several  suggested  changes  from  previous 
Office  of  the  Inspector  General  (OIG) 
reviews.  The  revisions  include  but  are 
not  limited  to  the  following:  (a)  When  a 
State  highway  agency  (SHA)  employs  a 
consultant  to  provide  construction 
engineering  services,  a  full  time 
employed  State  engineer  no  longer 
needs  to  be  in  direct  control  of  the 
project  at  all  times;  (b)  highway 
relocation  provisions  are  no  longer 
included  in  this  subpart  as  they  are 
addressed  in  subpart  C:  (c)  additional 
guidance  is  provided  on  analysis  of  bids; 
and  (d)  only  contracts  terminated  for 
default  are  subject  to  a  limitation  of 
Federal  participation.  In  addition,  the 
order  of  presentation  of  several  of  the 
sections  has  been  rearranged  to  more 
closely  correspond  with  the  orderly 
process  of  a  Federal-aid  project. 

An  NPRM  was  published  in  the 
Federal  Register  on  June  4, 1990,  at  55  FR 


22812,  in  which  the  FHWA  r 
comments  on  the  proposed  i 

Discussion  of  Comments 


The  comment  period  to  th 
the  NPRM  closed  on  August 
docket  received  11  response 
SHA's  and  4  from  other  agei 
addition  to  the  discussion  in 
below,  minor  editorial  chan; 
other  minor  changes  to  impr 
have  been  made.  A  section-l 
discussion  of  the  comments 
and  how  they  were  address^ 

Section  835.102    Definitiom 

Several  comments  were  n 
the  docket  concerning  this  si 
addressing  these  comments 
editorial  changes  were  mad< 
definitions  added  for  "force 
"secondary  road  plan"  and ' 
approval." 

A  comment  from  a  SHA 
recommended  that  the  defin 
"specialty  items"  be  modifie 
inserting  the  phrase  "work  i 
identified  in  Uie  contract  wh 
normally  associated  with  hij 
construction."  This  change  \ 
made  to  clarify  the  definitioi 

A  comment  from  a  trade  a 
indicated  concern  with  the  i 
definition  for  unbalanced  bi( 
that  imbalancing  a  bid  meaii 
things  to  different  people  an 
attempting  to  define  "mathe: 
and  "materially"  unbalance! 
much  discretion  would  be  in 
into  the  bidding  process.  It  ii 
position  that  unbalanced  bic 
addressed  previously  in  the 
but  needed  further  clarificat 
changes  were  made  to  inclu( 
definitions  of  "mathematical 
"materially"  unbalanced  bid 
definitions  are  based  on  pre 
Comptroller  General  rulings, 
believes  that  these  definitioi 
defined  in  the  Code  of  Fedei 
Regulations.  This  action  doe 
change  the  operating  proced 
contracting  agencies  in  the  a 
of  Federal-aid  funds. 

Section  635.105    Supervising 

The  NPRM  proposed  that 
employs  a  consultant  to  pro^ 
construction  engineering  ser 
than  having  a  full-time  State 
engineer  "in  responsible  cha 
direct  control  of  the  project  i 
as  had  been  required,  the  ful 
employed  engineer  need  onl; 
responsible  charge  of  the  pn 
SHA'b  and  one  trade  associi 
commented  on  this  item.  In  i 


ay,  Aug'ist  2.  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  56.  No.  149  /  Friday.  August  2,  1991  /  Rules  and  Regulations 


37001 


Id  equity  in  the 
le  overlap  between 
id  existing  in- 
ae  literature  may 
I  the  population  of 
the  accounting 
yPFDEC. 


991  request  for 
oission  expressed 
iroposed  method's 
jAAP,  as  well  as  its 
n  and  other  issues, 
isideration  to  the 
e  Commission  agrees 
•essed  by  many  of 
hat  the  return  of  a 
accrual  status  as 
ial  FFIEC  release 
:onformance  with 
)Stantial  consistency 
ssues,  and  (iii)  be  of 
to  existing  literature 
ace  foreclosure 
,  as  stated  above,  the 
has  been  informed 
ids  to  withdraw  the 
9  initial  release, 
immission  has 
proposed  accounting 
•table  in  tilings  with 

7  CFR  Parts  211, 231 

irting  and 
irements.  Securities. 

>RETATIONS 

VNCIAL 

ERS 

>RETATIVE 

ING  TO  THE 

>F  1933  AND 

\HD  REGULATIONS 


•RETATIVE 
NG  TO  THE 
ANGE  ACT  OF  1934 
LESAND 
EREUNDER 

241  of  title  17. 
le  of  Federal 
inded  by  adding 
g  Release  Nos.  and 
uly  29, 1991.  to  the 
'leases  in  each  part: 
9495. 


d  8-1-ei:  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  635 
[FHWA  Docket  No.  90-4] 
RtN  2125-AA18 

Contract  Procedures 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 

summary:  This  tinal  rule  prescribes 
policies,  requirements,  and  procedures 
relating  to  Federal-aid  highway  projects 
from  the  time  of  authorization  to 
proceed  to  the  construction  stage,  to  the 
time  of  final  acceptance  by  the  FHWA 
The  regulations  are  being  revised  to 
accommodate  several  policy  changes 
and  to  clarify  and  simpUfy  the 
regulatory  requirements  pertaining  to 
the  contracting  for  Federal-aid  highway 
construction. 

EFFECTIVE  DATE:  September  3, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  A  Weseman.  Chief, 
Construction  tmd  Maintenance  Division, 
Office  of  Engineering,  202-366-0392,  or 
Ms.  Michelle  Morey,  Office  of  Chief 
Counsel.  202-366-1374,  Federal  Highway 
Administration.  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  O^ice  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  legal  hoHdays. 
SUPPLEMENTARY  INFORMATION:  The 
existing  regulation  on  contract 
procedures  is  being  revised  to 
accommodate  several  policy  changes 
and  clarifications  issued  by  Washington 
Headquarters  to  the  field  during  the  past 
several  years.  Also  incorporated  are 
several  suggested  changes  from  previous 
Office  of  the  Inspector  General  (OIG) 
reviews.  The  revisions  include  but  are 
not  limited  to  the  following:  (a)  When  a 
State  highway  agency  (SHA)  employs  a 
consultant  to  provide  construction 
engineering  services,  a  full  time 
employed  State  engineer  no  longer 
needs  to  be  in  direct  control  of  the 
project  at  all  times;  (b)  highway 
relocation  provisions  are  no  longer 
included  in  this  subpart  as  they  are 
addressed  in  subpart  C:  (c)  additional 
guidance  is  provided  on  analysis  of  bids; 
and  (d)  only  contracts  terminated  for 
default  are  subject  to  a  limitation  of 
Federal  participation.  In  addition,  the 
order  of  presentation  of  several  of  the 
sections  has  been  rearranged  to  more 
closely  correspond  with  the  orderly 
process  of  a  Federal-aid  project. 

An  NPRM  was  published  in  the 
Federal  Register  on  June  4, 1990,  at  55  FR 


22812,  in  which  the  FHWA  requested 
comments  on  the  proposed  regulations. 

Discussion  of  Comments 

General 

The  comment  period  to  the  docket  for 
the  IMPRM  closed  on  August  3, 1990.  The 
docket  received  11  responses  from 
SHA's  and  4  from  other  agencies.  In 
addition  to  the  discussion  included 
below,  minor  editorial  changes  and 
other  minor  changes  to  improve  clarity 
have  been  made.  A  section-by-section 
discussion  of  the  comments  received 
and  how  they  were  addressed  follows: 

Section  835.102    Definitions. 

Several  comments  were  received  by 
the  docket  concerning  this  section.  In 
addressing  these  comments  some  minor 
editorial  changes  were  made  as  well  as 
definitions  added  for  "force  account," 
"secondary  road  plan"  and  "formal 
approval." 

A  comment  from  a  SHA 
recommended  that  the  definition  of 
"specialty  items"  be  modified  by 
inserting  the  phrase  "work  items 
identified  in  Uie  contract  which  are  not 
normally  associated  with  highway 
construction."  This  change  has  been 
made  to  clarify  the  definition. 

A  comment  from  a  trade  association 
indicated  concern  with  the  proposed 
definition  for  unbalanced  bids.  It  noted 
that  unbalancing  a  bid  means  different 
things  to  different  people  and  that  by 
attempting  to  define  "mathematically" 
and  "materially"  unbalanced  bids,  too 
much  discretion  would  be  introduced 
Into  the  bidding  process.  It  is  FHWA's 
position  that  unbalanced  bids  had  been 
addressed  previously  in  the  regulations 
but  needed  further  clarification;  thus 
changes  were  made  to  include  the 
definitions  of  "mathematically"  and 
"materially"  unbalanced  bids.  These 
definitions  are  based  on  previous 
Comptroller  General  rulings.  The  FHWA 
beheves  that  these  definitions  should  be 
defined  in  the  Code  of  Federal 
Regulations.  This  action  does  not 
change  the  operating  procedures  of 
contracting  agencies  in  the  application 
of  Federal-aid  funds. 

Section  635. 105    Supervising  Agency 

The  NPRM  proposed  that  when  a  SHA 
employs  a  consultant  to  provide 
construction  engineering  services,  rather 
than  having  a  full-time  State  employed 
engineer  "in  responsible  charge  and 
direct  control  of  the  project  at  all  times," 
as  had  been  required,  the  full-time  State 
employed  engineer  need  only  be  "in 
responsible  charge  of  the  project."  Three 
SHA's  and  one  trade  association 
commented  on  this  item.  In  response  to 


these  comments,  an  editorial  change  . 
was  made  to  clarify  that  Uie  fuU-time, 
State-employed  engineer  is  to  be  a  full- 
time  State  employee  (not  part-time)  who 
is  at  the  jobsite  for  the  time  needed  to 
insure  that  the  project  receives  adequate 
supervision  and  inspection  to  insure  that 
work  is  accomplished  in  conformance 
with  approved  plans  and  specifications. 

Section  635.106    Use  of  Publicly  Owned 
Equipment 

One  comment  was  received  from  a 
SHA  expressing  disagreement  with  the 
concept  that  contractors  can  use 
publicly  owned  equipment.  This 
comment  was  considered:  however, 
realizing  that  it  must  be  sho^vn  to  be 
cost  effective  before  publicly  ov^Tied 
equipment  can  be  used,  no  change  was 
made  to  this  section. 

Section  635. 108   Health  and  Safety 

One  comment  was  received  from  a 
trade  association  indicating  its  support 
of  the  requirement  that  "the  contractor 
shall  provide  all  safeguards,  safety 
devices,  and  protective  equipment  and 
shall  take  any  such  actions  reasonably 
necessary  to  protect  the  life  and  health 
of  persons  working  at  the  site  of  the 
project  and  the  safety  of  the  public  and 
to  protect  property  in  connection  with 
the  performance  of  the  work  covered  by 
the  contract."  It  recommended  that  the 
regulation  be  revised  to  stipulate  that 
States  may  use  unit  pricing  for  safety 
equipment.  In  response,  the  FHWA 
believes  that  it  is  unnecessary  to 
address  payment  methods  for  safety 
items.  The  manner  in  which  this 
protection  is  paid  for  is  best  left  to  the 
SHA's  to  decide. 

Section  635. 109    Standardized  Changed 
Condition  Clauses 

Comments  on  this  section  were 
received  from  a  trade  association  and 
from  a  SHA.  The  trade  association 
indicated  that  the  term  "excluding  loss 
of  anticipated  profits"  was  unclear  in 
tliat  it  appeared  to  be  a  double  negative 
and  could  mean  that  anticipated  profit 
would  be  included  under  a  change  in  a 
contract.  The  trade  association  believes 
that  anticipated  profit  should  be 
reimbursable.  It  is  the  FHWA's  position 
that  Federal-aid  funds  may  not  be 
applied  to  anticipated  profit.  To  improve 
clarity,  the  phrase  "loss  of  anticipated 
profit"  has  been  changed  to  "anticipated 
profit." 

The  trade  association  also  indicated 
concern  with  respect  to  paragraph 
(a)(l)(iv).  The  proposed  regulation 
provides  that  "no  contract  adjustment 
will  be  allowed  under  this  clause  for  any 
effects  caused  on  unchanged  work."  It 
was  the  conunenter's  position  that  it 


would  be  better  if  the  adjustment  would 
compensate  the  contractor  for  all  cost 
increases  caused  by  the  changed 
condition,  including  the  effects  caused 
on  unchanged  work  (i.e.,  impact  costs). 
It  was  also  recommended  with  respect 
to  paragraph  (a)(3)(B),  that  it  should  be 
stipulated  that:  (1)  If  there  is  an  increase 
in  the  amount  of  quantities  of  up  to  125 
percent,  the  contractor  should  get  paid 
whether  or  not  a  change  order  has  been 
issued  and  (2)  that  the  125  percent  be 
changed  to  115  percent.  The  SHA 
indicated  opposition  to  the  required 
Standardized  Contract  clauses  because 
"it  breaches  the  autonomy  of  a  State's 
contract  procedures." 

Regarding  impact  costs,  as  discussed 
in  the  preamble  of  the  final  rule 
Implementing  this  regulation  (54  FR 
4269.  January  30. 1989  Docket  No.  87-15), 
it  remains  the  FHWA's  position  with 
respect  to  paragraph  (a)(1).  that  impact 
costs  may  be  provided  for  at  the  option 
of  the  SHA.  Concerning  the  comment  on 
the  125  percent  threshold,  the  threshold 
of  125  percent  has  not  been  changed. 
The  125  percent  was  contained  in  the 
previous  regulation.  It  is  felt  to  be 
reasonable  and  fair  and  has  been  used 
in  the  1988  AASHTO  Guide 
Specification  for  Highway  Construction 
(5  14.02(c)). 

Section  835.110   Licensing  and 
Qualification  ofContracton 

One  comment  was  received  from  a 
trade  association  indicating  that  it  felt 
the  language  was  too  broadly  written 
and  should  not  include  the  addition  of 
"bonding  and  insurance."  It  believes 
that  States  should  have  the  right  to 
consider  and  require  bonding  and 
insurance  as  a  prudent  course  to  insure 
that  the  public  interest  is  being  well 
served  in  today's  competitive 
construction  market. 

Bonding  and  insurance  have  been 
specifically  listed  to  emphasize  that  no 
preaward  criteria  should  operate  to 
restrict  competition  or  to  prevent 
submission  or  consideration  of  a  bid. 
The  FHWA  agrees  with  the  trade 
association  that  States  have  the  right  to 
consider  and  require  bonding  and 
insurance  if  they  believe  that  the  public 
interest  is  well  served  by  such  action; 
however,  bonding  and  insurance  criteria 
which  may  restrict  competition  shall  not 
be  permitted. 

Section  835.111    Tied  Bids 

Because  of  general  dissatisfaction 
with  the  proposed  term  "linked."  the 
existing  term  "tied"  has  been  retained. 
Three  comments  were  received  on  this 
section  bora  SHA's.  Clarification  was 
requested  concerning  who  may  make 
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the  decision  regarding  the  tying  of  bids. 
To  clarify  this  section,  FHWA  has 
revised  the  first  sentence  of  paragraph 
(a)  to  dearly  indicate  that  Federal-aid 
projects  or  Federal-aid  projects  and 
State-financed  projects  may  be  tied 
together  by  the  SHA  or  the  SHA  may 
permit  the  bidders  to  submit  tied  bids 
when  the  State  has  determined  that  by 
so  doing  more  favorable  bids  may  be 
received. 

In  addition,  it  was  recommended  that 
the  wording  "lowest  overall  responsive 
and  responsible  bidders'  bid"  be 
included  as  States  may  have  reason  to 
reject  the  lowest  overall  bid  in  order  to 
comply  with  requirements  for 
responsiveness  and  responsibility.  In 
response,  the  FHWA  has  revised  the 
last  sentence  of  {  636.111  (b)  to  include 
the  word  "responsive"  in  describing  the 
low  bid  proposal  on  which  Federal 
participation  shall  be  based.  Also,  a 
sentence  has  been  added  to  clarify  the 
action  to  be  taken  if  an  unsupported 
shift  of  cost  hability  to  the  Federal-aid 
work  occurs. 

Section  635.112    Advertising  for  Bids 

No  comments  were  received 
concerning  this  section;  however, 
FHWA  has  amended  this  section  in 
order  to  improve  clarity  by  changing 
reference  to  "advertised  specifications 
and  subsequent  contracts"  and  "bid 
proposal  package"  to  "bidding 
documents". 

Section  635. 1 13    Bid  Opening  and  Bid 
Tabulation 

In  the  Notice  of  Proposed  Rulemaking 
(NPRM).  the  FHWA  proposed  to  require 
States  to  submit  an  engineer's  estimate 
with  the  bid  tabulation.  The  FHWA  has 
now  decided  to  not  make  this  change 
because  all  States  are  currently 
voluntarily  submitting  the  engineer's 
estimate  with  the  bid  tabulation  without 
such  a  requirement. 

In  response  to  the  proposed 
requirement,  one  SHA  indicated  that  by 
State  statute  they  are  exempt  from 
releasing  the  engineer's  estimate  under 
the  State's  freedom  of  information 
regulations.  They  routinely  provide  the 
engineer's  estimate  to  the  FHWA 
Division  Administrator  however,  they 
request  that  FHWA  take  whatever 
action  is  necessary  to  ensure  the 
security  of  this  information.  The  FHWA 
maintains  that  engineer's  estimates  are 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  provided  the  State  considers  the 
engineer's  estimate  confidential  and  the 
estimate  has  not  been  released  to  the 
public. 

In  support  of  the  proposed  rule, 
another  SHA  indicated  that  they  do  not 


object  to  including  an  engineer's 
estimate  with  the  tabulation  of  bids  nor 
do  they  object  to  not  allowing 
negotiation  after  bidding  and  prior  to 
award. 

Another  SHA  commented  that 
negotiations  with  contractors  be 
permitted  when  there  are  errors  in  the 
bid  so  long  as  the  negotiations  do  not 
change  the  total  bid  amount  or  when 
only  one  bid  is  received.  It  has  a  State 
law  which  allows  negotiation  with  a 
bidder  on  a  one-bid  project  when  the  bid 
amount  exceeds  the  engineer's  estimate. 
It  has  been  and  continues  to  be  the 
FHWA's  policy  that,  based  on  23  U.S.C. 
112,  negotiations  prior  to  award  of  a 
contract  is  inconsistent  with  the 
competitive  bidding  principle. 

Section  635.114    A  ward  of  Contract  and 
Concurrence  in  Award 

Four  comments  were  received  on  this 
proposed  section  from  two  SHA's,  one 
trade  association  and  one  pubhc 
transportation  agency.  One  comment 
recommended  that  award  procedures  for 
FHWA  funded  projects  should  be  as 
consistent  as  possible  with  those  of 
UMTA  funded  projects.  The  FHWA 
requires  that  it  concur  prior  to  award  of 
contracts  while  UMTA  allows  certiHed 
grantees  to  make  such  awards  up  to  $1 
million  without  prior  concurrence.  ITie 
FHWA's  procedures  for  award  are 
consistent  with  the  provisions  of  title  23, 
U.S.C.  and  to  make  the  change 
proposed  would  violate  current  statutes. 

One  SHA  commented  that  FHWA 
concurrence  should  not  be  required  for  a 
State  to  reject  all  bids.  To  permit  a  SHA 
to  reject  all  bids  without  FHWA 
concurrence  would  not  be  consistent 
with  the  agency's  contract  letting  policy. 
This  policy,  based  on  the  requirement  of 
title  23.  U.S.C.  assures  that  Federal-aid 
contracts  are  awarded  to  responsible 
bidders  submitting  the  lowest 
responsive  bids.  The  suggested  change 
was  not  made. 

Another  SHA  commented  that  it 
should  be  acceptable  to  make  minor 
corrections  to  a  bid  after  receipt  of  bids, 
without  jeopardizing  the  integrity  of  the 
bidding  process.  The  FHWA  agrees  that 
there  may  be  some  minor  bidd^ 
requirements  which  could  be  corrected 
after  receipt  of  bids,  without 
jeopardizing  the  integrity  of  the  bidding 
process.  This  section  addresses  the 
requirement  that  the  SHA  must  identify 
in  the  bidding  documents  those  items 
which  must  be  complied  with  to  make  a 
bid  responsive.  Therefore,  no  changes 
have  been  made  to  this  section. 

One  comment  recommended  that  in 
paragraph  (d),  the  language  "if  the 
SHA's  specifications  permit"  should  be 
deleted,  ending  the  sentence  after  the 


word  "awarded."  The  FHWA  agreed 
with  this  comment  and  has  made  the 
recommended  change. 

In  addition.  FHWA  has  amended  this 
section  to  improve  clarity,  by  moving 
paragraph  (gj  to  $  635.112  (h).  in  that  this 
paragraph  is  more  applicable  at  the  time 
of  advertising  for  bids. 

Section  835.116    Subcontracting 

One  comment  was  received  from  a 
SHA  indicating  that  the  requirements  of 
paragraph  (c)  were  misplaced  and 
recommended  that  they  be  included  in  a 
separate  section.  The  requirements  of 
paragraph  (c)  are  related  to 
subcontracting;  however,  a  change  in 
the  section  title  to  "Subcontracting  and 
contractor  responsibilities"  has  been 
made  in  that  it  better  indicates  what  is 
included  in  this  section. 

Section  635.117    Labor  and 
Employment 

For  clarification,  a  cross  reference  to 
the  apphcable  Affirmative  Action 
regulations  (23  CFR  part  230,  41  CFR 
part  60  and  Exec.  Order  No.  11246  (Sept 
24, 1965],  3  CFR  339  (1964-1965).  as 
amended]  has  been  added. 

Section  635. 120  Changes  and  Extra 
Work 

Four  comments  were  received,  three 
from  SHA's  and  one  from  a  trade 
associatioa  One  SHA  commenter 
indicated  that  there  were  circumstances 
which  may  dictate  an  exception  to 
approval  of  changes  in  contract  time  at 
the  same  time  as  apjKoval  of  the  extra 
work.  In  addition,  it  beUeves  that  this  is 
not  a  regulatory  issue,  but  rather  a 
matter  of  construction  policy,  and  that 
the  regulations  should  remain 
unchanged  in  this  area. 

The  FHWA  believes  that  it  is  sound 
construction  practice  to  submit  changes 
in  contract  time  at  the  same  time  as  the 
respective  work  change;  however,  it 
does  recognize  that  exceptions  do  occur. 
For  some  change  orders,  the 
interrelationship  between  work  items  is 
such  that  it  is  difficult  to  realistically 
indicate  the  actual  change  in  the  time  to 
complete  the  project  concurrent  with  the 
work  order  approval.  The  FHWA  agrees 
with  these  comments  and  has  changed 
the  wording  from  requiring  these  time 
changes  at  the  same  time  as  the  work 
change  to  that  of  indicating  that  time 
changes  "should"  be  submitted  at  the 
same  time.  However,  the  times  when 
concurrent  approval  cannot  take  place 
should  be  for  only  unusual 
circumstances. 

One  SHA  indicated  concern  about 
paragraph  (e)  in  the  NPRM  which 
required  States  to  perform  and 


dociunent  an  independent  c( 
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felt  that  making  such  an  ind 
cost  analysis  would  be  a  re[ 
e^ort.  Another  SHA  indicati 
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clarification.  The  word  "ind 
as  included  in  the  NPRM  ha 
deleted.  The  paragraph  now 
that  a  cost  analysis  is  neede 
negotiated  contract  change  i 
extra  work  order,  i.e.,  docun 
needed  to  cover  the  basis  of 
any  special  conditions  and  t 
payment  including  supportir 
documentation  as  applicabli 

Another  commenter  took  i 
the  proposed  NPRM  require: 
contract  changes  and  extra 
the  reason  or  reasons  for  th( 
"force  account"  would  be  si 
approval  of  FHWA.  The  cor 
this  change  in  procedure  cot 
very  expensive  delays  for  oi 
minimal  benefit.  In  response 
comment,  paragraph  (d)  has 
revised  to  clarify  tJiat  the  re 
reasons  for  using  force  acco 
procedures  shall  be  docume 
documentation  should  be  av 
review  by  the  FHWA  at  the 
change  order  or  extra  work 

The  trade  association  indi 
fully  supports  the  new  para( 
under  this  section  which  sta 
"force  account  procedures  s 
used  when  strictly  necessar 
FHWA  believes  this  change 
the  amount  of  force  account 
encouraging  the  SHA's  to  nc 
prices  with  the  contractors. 

Section  635.121  Contract  7 
Contract  Time  Extensions 

Two  comments  were  rece 
SHA's.  One  SHA  indicated  i 
objections  to  the  proposed  r 
requiring  written  procedurei 
determination  of  contract  til 

The  other  SHA  opposed  tl 
requiring  SHA's  to  have  "ad 
written  procedures"  for  dett 
contract  time.  It  also  expres 
about  the  application  of  sue 
on  a  uniform  statewide  basi 
addition,  the  SHA  recomme: 
implementation  of  this  requi 
modified  to  accommodate  o: 
studies  because  this  SHA  is 
engaged  in  a  major  research 
study  a  rational  process  for 
work  days  by  project  type  a 
parameters. 

The  FHWA  believes  that  I 
to  have  adequate  "written  p 
as  a  basis  of  good  contractii 
and  to  ensure  that  the  publii 
protected.  In  addressing  the 
of  such  procedures  on  a  unij 
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word  "awarded."  The  FHWA  agreed 
with  this  comment  and  has  made  the 
recommended  change. 

In  addition,  FHWA  has  amended  this 
section  to  improve  clarity,  by  moving 
paragraph  (g)  to  S  635.112  (h),  in  that  this 
paragraph  is  more  applicable  at  the  time 
of  advertising  for  bids. 

Section  835.116    Subcontracting 

One  comment  was  received  &om  a 
SHA  indicating  that  the  requirements  of 
paragraph  (c)  were  misplaced  and 
recommended  that  they  be  included  in  a 
separate  section.  The  requirements  of 
paragraph  (c)  are  related  to 
subcontracting;  however,  a  change  in 
the  section  title  to  "Subcontracting  and 
contractor  responsibilities"  has  been 
made  in  that  it  better  indicates  what  is 
included  in  this  section. 

Section  835.117   Labor  and 
Employment 

For  clarification,  a  cross  reference  to 
the  applicable  Affirmative  Action 
regulations  (23  CFR  part  230,  41  CFR 
part  60  and  Exec.  Order  No.  11246  (Sept 
24. 1965).  3  CFR  339  (1964-19651.  as 
amended]  has  been  added. 

Section  635. 120  Changes  and  Extra 
Work 

Four  comments  were  received,  three 
from  SHA's  and  one  bora  a  trade 
associatioa  One  SHA  commenter 
indicated  that  there  were  circumstances 
which  may  dictate  an  exception  to 
approval  of  changes  in  contract  time  at 
the  same  time  as  approval  of  the  extra 
work.  In  addition,  it  beUeves  that  this  is 
not  a  regulatory  issue,  but  rather  a 
matter  of  construction  policy,  and  that 
the  regulations  should  remain 
unchanged  in  this  area. 

The  FHWA  believes  that  it  is  sound 
construction  practice  to  submit  changes 
in  contract  time  at  the  same  time  as  the 
respective  work  change;  however,  it 
does  recognize  that  exceptions  do  occur. 
For  some  change  orders,  the 
interrelationship  between  work  items  is 
such  that  it  is  difficult  to  realistically 
indicate  the  actual  change  in  the  time  to 
complete  the  project  concurrent  with  the 
work  order  approval.  The  FHWA  agrees 
with  these  comments  and  has  changed 
the  wording  from  requiring  these  time 
changes  at  the  same  time  as  the  work 
change  to  that  of  indicating  that  time 
changes  "should"  be  submitted  at  the 
same  time.  However,  the  times  when 
concurrent  approval  cannot  take  place 
should  be  for  only  unusual 
circumstances. 

One  SHA  indicated  concern  about 
paragraph  (e)  in  the  NPRM  which 
required  States  to  perform  and 


document  an  independent  cost  analysis 
of  each  negotiated  extra  work  order.  It 
felt  that  making  such  an  independent 
cost  analysis  would  be  a  repetitive 
effort.  Another  SHA  indicated  that  the 
term  "independent"  needed 
clarification.  The  word  "independent" 
as  included  in  the  NPRM  has  been 
deleted.  The  paragraph  now  indicates 
that  a  cost  analysis  is  needed  for  each 
negotiated  contract  change  or  negotiated 
extra  work  order,  i.e..  documentation  is 
needed  to  cover  the  basis  of  the  change, 
any  special  conditions  and  the  basis  of 
payment  including  supporting 
documentation  as  applicable. 

Another  conunenter  took  exception  to 
the  proposed  NPRM  requirement  that  for 
contract  changes  and  extra  work  orders 
the  reason  or  reasons  for  the  use  of 
"force  account"  would  be  subject  to  the 
approval  of  FHWA.  The  commenter  felt 
this  change  in  procedure  could  cause 
very  expensive  delays  for  only  a 
minimal  benefit  In  response  to  this 
comment,  paragraph  (d)  has  been 
revised  to  clarify  Qiat  the  reason  or 
reasons  for  using  force  accoimt 
procedures  shall  be  documented.  Such 
documentation  should  be  available  for 
review  by  the  FHWA  at  the  time  of 
change  order  or  extra  work  approval. 

The  trade  association  indicated  that  it 
fully  supports  the  new  paragraph  (d) 
under  this  section  which  states  that 
"force  account  procedures  shall  only  be 
used  when  strictly  necessary."  The 
FHWA  believes  this  change  will  reduce 
the  amount  of  force  account  work  by 
encouraging  the  SHA's  to  negotiate 
prices  with  the  contractors. 

Section  635.121    Contract  Time  and 
Contract  Time  Extensions 

Two  comments  were  received  from 
SHA's.  One  SHA  indicated  no 
objections  to  the  proposed  revision 
requirins  written  procedures  for 
determination  of  contract  time. 

The  other  SHA  opposed  the  provision 
requiring  SHA's  to  have  "adequate 
written  procedures"  for  determining 
contract  time.  It  also  expressed  concern 
about  the  application  of  such  procedures 
on  a  uniform  statewide  basis.  In 
addition,  the  SHA  recommended  that 
implementation  of  this  requirement  be 
modified  to  accommodate  ongoing 
studies  because  this  SHA  is  currently 
engaged  in  a  major  research  project  to 
study  a  rational  process  for  determining 
work  days  by  project  type  and  other 
parameters. 

The  FHWA  believes  that  SHA's  need 
to  have  adequate  "written  procedures" 
as  a  basis  of  good  contracting  practice 
and  to  ensure  that  the  public  interest  is 
protected.  In  addressing  the  application 
of  such  procedures  on  a  uniform 


statewide  basis.  FHWA  agrees  that 
conditions  throughout  a  State  may  vary; 
therefore,  the  requirement  for  having 
"written  procedures  for  the 
determination  of  contract  time  on  a 
uniform  statewide  basis"  has  been 
revised  to  read  "written  procedures  for 
the  determination  of  contract  time."  In 
this  maimer  differences  throughout  the 
State  can  be  accounted  for  in  the  State's 
procedure.  Further,  the  FHWA  agrees 
that  the  requirement  should  be  modified 
to  accommodate  ongoing  studies. 
Therefore,  the  FHWA  has  provided  the 
SHA's  with  a  6-month  period  after  the 
final  rule  is  effective  to  phase  in  this 
requirement.  This  phase  in  period  will 
also  permit  the  SHA's  to  adequately 
document  their  time  determination 
procedures. 

Section  635.122   Participation  in 
Progress  Payments 

Two  comments  were  received  from 
SHA's.  Both  recommended  that 
paragraph  (a)(3)  be  revised  to  indicate 
that  the  contractor  should  furnish  an 
invoice  or  delivery  receipt  only  if 
requested  by  the  SHA.  No  change  has 
been  made.  The  FHWA  believes  that  it 
is  a  prudent  contract  administration 
practice  to  receive  an  invoice  or 
delivery  receipt  when  paying  for 
stockpiled  materials. 

Section  635.124    Participation  in 
Contract  Claim  Awards  and  Settlements 

One  comment  was  received  from  a 
trade  association.  It  recommended  that 
the  FHWA  not  foreclose  the  possibility 
of  participation  in  a  contract  claim 
award  where  State  law  contemplates 
award  of,  among  other  things, 
anticipated  profit. 

The  FHWA  reviews  each  claim  on  a 
case-by-case  basis;  however,  it  is 
FHWA's  policy  to  not  participate  in 
anticipated  profit.  In  addition,  unlike 
major  changes  in  work,  which  require 
prior  approval,  the  extent  of  Federal 
participation  in  a  claim  will  normally  be 
determined  after  the  work  has  been 
completed  and  a  thorough  review  of  the 
pertinent  factors  and  all  supporting 
documentation  has  taken  place. 

In  section  (d).  the  current  language 
states,  "In  those  cases  where  the  SHA 
receives  an  adverse  decision  in  an 
amount  more  than  can  be  justified  by 
the  SHA.  the  FHWA  will  participate  up 
to  the  appropriate  matching  share 
*  *  *"  Because  at  times  it  is  more 
prudent  for  a  SHA  to  setde  a  claim  than 
to  htigate  it,  language  has  been  added  to 
this  section  to  address  FHWA 
participation  in  claim  settlements, 
where  the  amount  Involved  is  more  than 
the  SHA  can  support. 


In  Paragraph  (e).  the  current  language 
of  "acts  not  consistent  within  the 
standards  of  the  profession"  is  difficult 
for  FHWA  to  administer  because  no 
written  or  easily  ascertainable 
"standards  of  the  profession"  exist  that 
can  be  applied  nationwide.  To  provide 
the  FHWA  with  a  means  of  ascertaining 
acceptable  standards  of  practice  for  a 
particular  State,  as  determined  on  a 
case-by-case  basis,  the  current  language 
has  been  changed  to  "acts  not 
consistent  with  usual  State  practices." 

Some  minor  changes  have  been  made 
to  this  section  to  improve  clarity  and  to 
strengthen  the  State/FHWA  partnership 
philosophy  of  the  Federal-aid  highway 
program. 


Section  635.125 
Contract 


Termination  of 


No  comments  were  received 
concerning  this  section;  however. 
FHWA  has  amended  this  section  to 
clarify  existing  FHWA  policy  and 
procedure  relative  to  the  termination  of 
construction  contracts.  The  amendment 
emphasizes  the  need  for  states  to  obtain 
the  prior  concurrence  of  the  Division 
Administrator  in  the  terms  of  a 
termination  to  assure  Federal 
participation  in  costs  involved. 
Concurrence  must  be  based  on  the 
practical  and  economical  completion 
factors  involved  in  each  particular 
situation.  As  indicated  in  existing 
S  635.125(e),  the  FHWA  objective  of 
limiting  total  costs  in  contract 
termination  to  the  amount  which  was 
authorized  under  the  initial  approval  of 
plans,  specifications  and  estimates  (and 
normal  amendments  for  change  orders) 
unless  unusual  justification  for 
increased  amounts  can  be  made.  The 
increased  amounts  should  not  include 
costs  incurred  as  a  result  of  gross  errors 
or  neglect  in  contract  administration  by 
the  State. 

Section  635. 126    Record  of  Materials, 
Supplies,  and  Labor 

Two  comments  were  received  from 
SHA's.  One  questioned  the  acciiracy  of 
data  supplied  by  the  contractors  without 
a  viable  means  for  the  State  to  verify  the 
accuracy  of  such  data.  The  other 
requested  that  paragraphs  (b)(2)  and 
(b)(3)  be  rewritten  to  clarify  that  only 
the  information  to  be  shown  on  Form 
FHWA-47,  and  not  the  data  which 
supports  that  information,  be  submitted 
to  the  SHA. 

In  response,  a  requirement  has  been 
added  that  the  SHA  review  the  Form 
FHWA-47  for  reasonableness.  It  is 
expected  that  a  State  employee 
sufficiently  familiar  with  the  project  will 
perform  this  review.  It  is  not  intended 
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that  an  audit  of  contractor  records  be 
undertaken.  In  addition,  editorial 
changes  have  been  made  to  clarify  that 
only  the  completed  Form  FHWA-47  be 
submitted  to  the  SHA  and  to  clarify 
when  the  requirements  of  this  section 
are  applicable. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291,  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation,  It  is 
anticipated  that  the  regulatory  impact  of 
this  rulemaking,  if  any.  will  be  minimal 
since  the  amendments  revise  existing 
FHWA  regulations  on  contract 
procedutres  and  delineate  acceptable 
procedures  that  are  consistent  with 
Federal  statutes,  and  49  CFR  part  18. 

The  revised  regulations  would  impose 
mandatory  standards  on  State  and  local 
governments  that  we  believe  are 
necessary  to  meet  requirements  in 
Federal  statutes  and  provide  general 
procedural  direction  and  recommended 
criteria.  In  its  entirety,  however,  the 
regulation  is  less  prescriptive  and 
allows  greater  flexibility  in 
administering  Federal-aid  projects  under 
the  authority  of  title  23.  United  States 
Code.  Therefore,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  the 
agency  has  evaluated  the  effects  of  this 
rule  on  small  entities.  It  is  anticipated 
that  this  rule  will  have  a  minimal 
economic  impact.  Hence,  the  FHWA 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  {Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  It  has  been  determined  that  this 
document  has  federalism  implications. 
However,  we  believe  that  the 
Federalism  implications  are  mitigated 
by  the  need  to  meet  requirements 
mandated  by  statute,  and  the  agency 
has  allowed  the.maximum 
administrative  discretion  to  meet  the 
intent  of  the  statute.  Therefore,  a 
federalism  assessment  has  not  been 
prepared. 


Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.]  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulatory  Identification  Number 

A  regulatory  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used  to 
cross  reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjecto  in  23  CFR  Part  635 

Government  contracts.  Grant 
programs — transportation.  Highways 
and  roads. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  part  635.  subpart 
A  of  chapter  I  of  title  23.  Code  of  Federal 
Regulations,  as  set  forth  below. 

Issued  on:  )uly  26. 1991. 
T.D.  Laraoo. 

Administrator. 

PART  635-CONSTRUCnON  AND 
MAINTENANCE 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  112, 113, 114, 117. 128. 
and  315;  31  U.S.C.  6506;  42  U.S.C.  3334,  4601. 
et  seq.:  49  CFR  \.W[h]. 

2.  Subpart  A  (consisting  of  §§  635,101- 
635.126)  of  part  635  is  revised  to  read  as 
follows: 

Subpart  A— Contract  Prooadura* 

Sec. 

635.101  Purpose. 

635.102  Definitions. 

635.103  Applicability. 

635.104  Method  of  construction. 

635.105  Supervising  agency. 


Sec 

635.106  Um  of  publicly  owned  equipment 

635.107  Small  and  disadvantaged  business 
participation. 

635.106    Health  and  safety. 

635.109  Standardized  changed  condition 
clauses. 

635.110  Licensing  and  qualification  of 
contractors. 

635.111  Tied  bids. 

635.112  Advertising  for  bids. 

635.113  Bid  opening  and  bid  tabulations. 

635.114  AwardofcoQtract  and  concurrence 
in  award. 

635.115  Agreement  estimate. 

635.116  Subcontracting  and  contractor 
responsibilities. 

635.117  Labor  and  employment. 

635.118  Payroll  and  weekly  statements. 

635.119  False  state.'nents. 

635.120  Changes  and  extra  work. 

635.121  Contract  time  and  contract  time 
extensions. 

635.122  PartidpaticHi  in  progress  payments. 

635.123  Determination  and  documentation 
of  pay  quantities. 

635.124  Participation  in  contract  claim 
awards  and  settlements. 

635.125  Termination  of  contract. 

635.126  Record  of  materials,  supplies,  and 
labor. 

Subpart  A— Contract  Procaduras    . 

§635.101    Purpoaa. 

To  prescribe  policies,  requirements, 
and  procedures  relating  to  Federal-aid 
highway  projects,  from  the  time  of 
authorization  to  proceed  to  the 
construction  stage,  to  the  time  of  final 
acceptance  by  the  Federal  Highway 
Administration  (FHWA). 

§635.102    Dafinltiona. 

As  used  in  this  subpart 

Administrator  means  Federal 
Highway  Administrator. 

Certification  Acceptance  means  the 
alternative  procedure  which  may  be 
used  for  administering  certain  highway 
projects  involving  Federal  funds 
pursuant  to  23  U.S.C.  117. 

Division  Administrator  means  the 
chief  FHWA  official  assigned  to  conduct 
business  in  a  particular  State.  A  State  is 
as  defined  in  23  U.S.C.  101. 

Force  account  means  a  basis  of 
payment  for  the  direct  performance  of 
highway  construction  work  with 
payment  based  on  the  actual  cost  of 
labor,  equipment,  and  materials 
furnished  and  consideration  for 
overhead  and  profit. 

Formal  approval  means  approval  in 
writing  or  the  electronic  transmission  of 
such  approval. 

Loco! public  agency  means  any  city, 
county,  township,  municipality,  or  other 
political  subdivision  that  may  be 
empowered  to  cooperate  with  the  State 
highway  agency  in  highway  matters. 


Major  change  or  major  exti 
means  a  change  which  will  si 
affect  the  cost  of  the  project  t 
Federal  Government  or  alter  l 
character  or  scope  of  work. 

Materially  unbalanced  bid 
bid  which  generates  a  reason 
that  award  to  the  bidder  subr 
mathematically  unbalanced  I 
result  in  the  lowest  ultimate  c 
Government 

Mathematically  unbalance 
means  a  bid  containing  lump 
bid  items  which  do  not  reflec 
reasonable  actual  costs  plus  i 
reasonable  proportionate  sha 
bidder's  anticipated  profit  o\ 
costs,  and  other  indirect  costi 

Public  agency  means  any  c 
with  administrative  or  functii 
responsibilities  which  are  dir 
indirectly  affiliated  with  a  go 
body  of  any  nation.  State,  or 
jurisdiction. 

Publicly  owned  equipment 
equipment  previously  purcha 
otherwise  acquired  by  the  pu 
involved  primarily  for  use  in 
operations. 

Secondary  Road  Plan  meai 
alternative  procedure  which ; 
used  for  the  administration  o 
aid  projects  on  the  Federal-ai 
secondary  system  pursuant  ti 
117. 

Specialty  items  means  woi 
identified  in  the  contract  whi 
normally  associated  with  hig 
construction  and  require  high 
specialized  knowledge,  abilit 
equipment  not  ordinarily  ava 
the  type  of  contracting  organ 
qualified  and  expected  to  bic 
contract;  in  general  these  itei 
limited  to  minor  components 
overall  contract. 

State  highway  agency  (SH. 
that  department  commission 
official  of  any  State  charged 
with  the  responsibility  for  Ya\ 
construction.  The  term  "Stati 
considered  equivalent  to  "St< 
agency"  if  the  context  so  imp 

§635.103    AppNcabiOty. 

The  policies,  requirements 
procedures  prescribed  in  this 
shall  apply  to  all  Federal-aid 
projects  except  for  those  title 
requirements  specifically  dis 
an  approved  certification  act 
plan  or  secondary  road  plan, 
accordance  with  23  U.S.C.  11 

§635.104    Mathod  Of  conatruc 
(a)  Actual  construction  wo 
performed  by  contract  awan 
competitive  bidding;  unless, 
in  9  635.104(b).  the  SHA  dem 
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FRUCTION  AND 

:itation  for  part  635 
s  follows: 

.  112, 113, 114.  117. 128. 
16;  42  U.S.C.  3334.  4601, 
I- 

isistingof  S§  635.101- 
is  revised  to  read  as 

iProoaduTM 


onBtruction. 
agency. 


Sec 

635.108  Um  of  publicly  owned  equipment 
635.107    Small  and  disadvantaged  business 

participation. 
635.106    Health  and  safety. 

635.109  Standardized  changed  condition 
clauses. 

635.110  Licensing  and  qualification  of 
contractors. 

635.111  Tied  bids. 

635.112  Advertising  for  bids. 

635.113  Bid  opening  and  bid  tabulations. 

635.114  Award  ofcontract  and  concurrence 
in  award. 

635.115  Agreement  estimate. 

635.116  Subcontracting  and  contractor 
responsibilities. 

635.117  Labor  and  employment. 
635.116    Payroll  and  weekly  statements. 

635.119  False  state.Tients. 

635.120  Changes  and  extra  worli. 

635.121  Contract  time  and  contract  time 
extensions. 

635.122  Participation  in  progress  payments. 

635.123  Determination  and  documentation 
of  pay  quantities. 

635.124  Participation  in  contract  claim 
awards  and  settlements. 

635.125  Termination  of  contract. 

635.126  Record  of  materials,  supplies,  and 
labor. 

Subpart  A— Contract  Procedure*    . 

§635.101    PurpoM. 

To  prescribe  policies,  requirements, 
and  procedures  relating  to  Federal-aid 
highway  projects,  from  the  time  of 
authorization  to  proceed  to  the 
construction  stage,  to  the  time  of  final 
acceptance  by  the  Federal  Highway 
Administration  (FHWA). 

§635.102    Definttioiw. 

As  used  in  this  subpart 

Administrator  means  Federal 
Highway  Administrator. 

Certification  Acceptance  means  the 
alternative  procedure  which  may  be 
used  for  administering  certain  highway 
projects  involving  Federal  funds 
pursuant  to  23  U.S.C.  117. 

Division  Administrator  means  the 
chief  FHWA  official  assigned  to  conduct 
business  in  a  particular  State.  A  State  is 
as  defmed  in  23  U.S.C.  101. 

Force  account  means  a  basis  of 
payment  for  the  direct  performance  of 
highway  construction  work  with 
payment  based  on  the  actual  cost  of 
labor,  equipment  and  materials 
furnished  and  consideration  for 
overhead  and  profit. 

Formal  approval  means  approval  in 
writing  or  the  electronic  transmission  of 
such  approval. 

Local  public  agency  means  any  city, 
coimty,  township,  municipality,  or  other 
political  subdivision  that  may  be 
empowered  to  cooperate  with  the  State 
highway  agency  in  highway  matters. 


Major  change  or  major  extra  work 
means  a  change  which  will  significantly 
affect  the  cost  of  the  project  to  the 
Federal  Government  or  alter  the  termini, 
character  or  scope  of  work. 

MaterialJy  unbalanced  bid  means  a 
bid  v^ch  generates  a  reasonable  doubt 
that  award  to  the  bidder  submitting  a 
mathematically  unbalanced  bid  will 
result  in  the  lowest  ultimate  cost  to  the 
Government 

Mathematically  unbalanced  bid 
means  a  bid  containing  lump  sum  or  unit 
bid  items  which  do  not  reflect 
reasonable  actual  costs  plus  a 
reasonable  proportionate  share  of  the 
bidder's  anticipated  profit  overhead 
costs,  and  other  indirect  costs. 

Public  agency  means  any  organization 
with  administrative  or  functional 
responsibilities  which  are  directly  or 
indirectly  affiliated  with  a  governmental 
body  of  any  nation.  State,  or  local 
jurisdiction. 

Publicly  owned  equipment  means 
equipment  previously  purchased  or 
otherwise  acquired  by  the  public  agency 
involved  primarily  for  use  in  its  own 
operations. 

Secondary  Road  Plan  means  the 
alternative  procedure  which  may  be 
used  for  the  administration  of  Federal- 
aid  projects  on  the  Federal-aid 
secondary  system  pursuant  to  23  U.S.C. 
117. 

Specialty  items  means  work  items 
identified  in  the  contract  which  are  not 
normally  associated  with  highway 
construction  and  require  hi^ly 
specialized  knowledge,  abilities  or 
equipment  not  ordinarily  available  in 
the  type  of  contracting  organizations 
qualified  and  expected  to  bid  on  the 
contract;  in  general  these  items  are  to  be 
limited  to  minor  components  of  the 
overall  contract. 

State  highway  agency  (SHA)  means 
that  department  commission,  board,  or 
official  of  any  State  charged  by  its  laws 
with  the  responsibility  for  highway 
construction.  The  term  "State"  should  be 
considered  equivalent  to  "State  highway 
agency"  if  the  context  so  implies. 

§635.103    AppNcabHny. 

The  policies,  requirements,  and 
procedures  prescribed  in  this  subpart 
shall  apply  to  all  Federal-aid  highway 
projects  except  for  those  title  23 
requirements  specifically  discharged  in 
an  approved  certification  acceptance 
plan  or  secondary  road  plan,  in 
accordance  with  23  U.S.C.  117. 

§635.104    Method  Of  constructioa 

(a)  Actual  construction  work  shall  be 
perfomjed  by  contract  awarded  by 
competitive  bidding;  unless,  as  provided 
in  S  d35.1IM(b).  the  SHA  demonstrates  to 


the  satisfaction  of  the  Division 
Administrator  that  some  other  method  is 
more  cost  effective  or  that  an  emergency 
exists.  The  SHA  shall  assure 
opportunity  for  free,  open,  and 
competitive  bidding,  including  adequate 
publicity  of  the  advertisements  or  calls 
for  bids.  The  advertising  or  calling  for 
bids  and  the  award  of  contracts  shall 
comply  with  the  procedures  and 
requirements  set  forth  in  SS  635.112  and 
635.114. 

(b)  Approval  by  the  Division 
Administrator  for  construction  by  a 
method  other  than  competitive  bidding 
shall  be  requested  by  the  State  in 
accordance  with  subpart  B  of  part  635  of 
this  chapter.  Before  such  finding  is 
made,  the  SHA  shall  determine  that  the 
organization  to  undertake  the  work  is  so 
staffed  and  equipped  as  to  perform  such 
work  satisfactorily  and  cost  effectively. 

§  635.105    Supervising  agency. 

(a)  The  SHA  has  responsibihty  for  the 
construction  of  all  Federal-aid  projects, 
and  is  not  relieved  of  such  responsibility 
by  authorizing  performance  of  the  work 
by  a  local  public  agency  or  other 
Federal  agency.  The  SHA  shall  be 
responsible  for  insiu'ing  that  such 
projects  receive  adequate  supervision 
and  inspection  to  insure  that  projects 
are  completed  in  conformance  with 
approved  plans  and  specifications. 

(b)  Although  the  SHA  may  employ  a 
consultant  to  provide  construction 
engineering  services,  such  as  inspection 
or  survey  work  on  a  project  the  SHA 
shall  provide  a  full-time  employed  State 
engineer  to  be  in  responsible  charge  of 
the  project. 

(c)  When  a  project  is  located  on  a 
street  or  highway  over  which  the  SHA 
does  not  have  legal  jurisdiction,  or  when 
special  conditions  warrant  the  SHA, 
while  not  relieved  of  overall  project 
responsibility,  may  arrange  for  the  local 
public  agency  having  jurisdiction  over 
such  street  or  highway  to  perform  the 
work  with  its  own  forces  or  by  contract; 
provided  the  following  conditions  are 
met  and  the  Division  Administrator 
approves  the  arrangements  in  advance. 

(1)  In  the  case  of  force  account  work, 
there  is  full  compliance  with  subpart  B 
of  this  part 

(2)  When  the  work  is  to  be  performed 
imder  a  contract  awarded  by  a  local 
public  agency,  all  Federal  requirements 
including  those  prescribed  in  this 
subpart  shall  be  met 

(3)  The  local  public  agency  is 
adequately  staffed  and  suitably 
equipped  to  undertake  and  satisfactorily 
complete  the  work:  and 

(4)  In  those  insteinces  where  a  local 
public  agency  elects  to  use  consultants 
for  construction  engineering  services. 


the  local  public  agency  shall  provide  a 
full-time  employee  of  the  agency  to  be  in 
responsible  charge  of  the  project 

§635.106    Use  of  pubHcty  owned 
equipment 

(a)  Publicly  owned  equipment  should 
not  normally  compete  with  privately 
owned  equipment  on  a  project  to  be  let 
to  contract.  There  may  be  exceptional 
cases,  however,  in  which  the  use  of 
equipment  of  the  State  or  local  public 
agency  for  highway  construction 
purposes  may  be  warranted  or  justified. 
A  proposal  by  any  SHA  for  the  use  of 
publicly  owned  equipment  on  such  a 
project  must  be  supported  by  a  showing 
that  it  would  clearly  be  cost  effective  to 
do  so  under  the  conditions  peculiar  to 
the  individual  project  or  locality. 

(b)  Where  publicly  owned  equipment 
is  to  be  made  available  in  connection 
with  construction  work  to  be  let  to 
contract  Federal  funds  may  participate 
in  the  cost  of  such  work  provided  the 
following  conditions  are  met 

(1)  The  proposed  use  of  such 
equipment  is  clearly  set  forth  in  the 
Plans,  Specifications  and  Estimate 
(PS&E)  submitted  to  the  Division 
Administrator  for  approval. 

(2]  The  advertised  specifications 
specify  the  items  of  publicly  owned 
equipment  available  for  use  by  the 
successful  bidder,  the  rates  to  be 
charged,  and  the  points  of  availability  or 
delivery  of  the  equipment;  and 

(3)  The  advertised  specifications 
include  a  notification  that  the  successful 
bidder  has  the  option  either  of  renting 
part  or  all  of  such  equipment  fium  the 
State  or  local  public  agency  or 
otherwise  providing  the  equipment 
necessary  for  the  performance  of  the 
contract  work. 

(c)  In  the  rental  of  publicly  owned 
equipment  to  contractors,  the  State  or 
local  pubUc  agency  shall  not  profit  at 
the  expense  of  Federal  funds. 

(d)  Unforeseeable  conditions  may 
make  it  necessary  to  provide  publicly 
owned  equipment  to  the  contractor  at 
rental  rates  agreed  to  between  the 
contractor  and  the  State  or  local  public 
agency  after  the  worii  has  started.  Any 
such  arrangement  shall  not  form  the 
basis  for  any  increase  in  the  cost  of  the 
project  on  which  Federal  funds  are  to 
participate. 

(e)  When  publicly  owned  equipment  is 
used  on  projects  constructed  on  s  force 
account  basis,  costs  may  be  determined 
by  agreed  unit  prices  or  on  an  actual 
cost  basis.  When  agreed  unit  prices  are 
applied  the  equipment  need  not  be 
itemized  nor  rental  rates  shown  in  die 
estimate.  However,  if  such  work  is  to  be 
performed  on  an  actual  cost  basis,  the 


37006 


Federal  Register  /  Vol.  56.  No.  149  /  Friday.  August  2,  1991  /  Rules  and  Regulations 


SHA  shall  submit  to  the  Division 
Administrator  for  approval  the  schedule 
of  rates  proposed  to  be  charged, 
exclusive  of  profit,  for  the  publicly 
owned  equipment  made  available  for 
use. 

§  635. 1 07    Smatl  and  disadvantaged 
lMi«in«M  participation. 

The  SHA  shall  schedule  contract 
lettings  in  a  balanced  program  providing 
contracts  of  such  size  and  character  as 
to  assure  an  opportunity  for  all  sizes  of 
contracting  organizations  to  compete.  In 
accordance  with  title  VI  of  the  Civil 
Rights  Act  of  1964.  subsequent  Federal- 
aid  Highway  Acts,  and  49  CFR  part  23. 
the  SHA  shall  affirmatively  encourage 
disadvantaged  business  enterprise 
participation  in  the  highway 
construction  program. 

S  635.108    Healtti  and  Mfoty. 

Contracts  for  projects  shall  include 
provisions  designed: 

(a)  To  insure  full  compHance  with  all 
applicable  Federal.  State,  and  local  laws 
governing  safety,  health  and  sanitation; 
and 

(b)  To  require  that  the  contractor  shall 
provide  all  safeguards,  safety  devices, 
and  protective  equipment  and  shall  take 
any  other  actions  reasonably  necessary 
to  protect  the  life  and  health  of  persons 
working  at  the  site  of  the  project  and  the 
safety  of  the  public  and  to  protect 
property  in  connection  with  the 
performance  of  the  work  covered  by  the 
contract. 

S  635.109    Standardized  dunged  condition 
clausea. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  following  changed 
conditions  contract  clauses  shall  be 
made  part  of,  and  incorporated  in.  each 
highway  construction  project  approved 
under  23  U  S.C.  106: 

(1)  Differing  site  conditions. 

(i)  During  the  progress  of  the  work,  if    , 
subsiuface  or  latent  physical  conditions 
are  encountered  at  the  site  differing 
materially  from  those  indicated  in  the 
contract  or  if  unknown  physical 
conditions  of  an  unusual  nature, 
differing  materially  from  those 
ordinarily  encountered  and  generally 
recognized  as  inherent  in  the  work 
provided  for  in  the  contract,  are 
encountered  at  the  site,  the  party 
discovering  such  conditions  shall 
promptly  notify  the  other  party  in 
writing  of  the  specific  differing 
conditions  before  the  site  is  distiu-bed 
and  before  the  affected  work  is 
performed. 

(ii)  Upon  written  notification,  the 
engineer  will  investigate  the  conditions, 
and  if  it  is  determined  that  the 


conditions  materially  differ  and  cause 
an  increase  or  decrease  in  the  cost  or 
time  required  for  the  performance  of  any 
work  under  the  contract,  an  adjustment, 
excluding  anticipated  profits,  will  be 
made  and  the  contract  modified  in 
writing  accordingly.  The  engineer  will 
notify  the  contractor  of  the 
determination  whether  or  not  an 
adjustment  of  the  contract  is  warranted. 

(iii)  No  contract  adjustment  which 
results  in  a  benefit  to  the  contractor  will 
be  allowed  unless  the  contractor  has 
provided  the  required  written  notice. 

(iv)  No  contract  adjustment  will  be 
allowed  under  this  clause  for  any  effects 
caused  on  unchanged  work.  (This 
provision  may  be  omitted  by  the  SHA's 
at  their  option.) 

(2)  Suspensions  of  work  ordered  by 
the  engineer. 

(I)  If  the  performance  of  all  or  any 
portion  of  the  work  is  suspended  or 
delayed  by  the  engineer  in  writing  for  an 
imreasonable  period  of  time  (not 
originally  anticipated,  customary,  or 
Inherent  to  the  construction  industry) 
and  the  contractor  believes  that 
additional  compensation  and/or 
contract  time  is  due  as  a  result  of  such 
suspension  or  delay,  the  contractor  shall 
submit  to  the  engineer  in  writing  a 
request  for  adjustment  within  7  calendar 
days  of  receipt  of  the  notice  to  resume 
work.  The  request  shall  set  forth  the 
reasons  and  support  for  such 
adjustment. 

(ii)  Upon  receipt,  the  engineer  will 
evaluate  the  contractor's  request.  If  the 
engineer  agrees  that  the  cost  and/or 
time  required  for  the  performance  of  the 
contract  has  increased  as  a  result  of 
such  suspension  and  the  suspension  was 
caused  by  conditions  beyond  the  control 
of  and  not  the  fault  of  the  contractor,  its 
suppliers,  or  subcontractors  at  any 
approved  tier,  and  not  caused  by 
weather,  the  engineer  will  make  an 
adjustment  (excluding  profit)  and 
modify  the  contract  in  writing 
accordingly.  The  contractor  will  be 
notified  of  the  engineer's  determination 
whether  or  not  an  adjustment  of  the 
contract  is  warranted. 

(iii)  No  contract  adjustment  will  be 
allowed  unless  the  contractor  has 
submitted  the  request  for  adjustment 
within  the  time  prescribed. 

(iv)  No  contract  adjustment  will  be 
allowed  under  this  clause  to  the  extent 
that  performance  would  have  been 
suspended  or  delayed  by  any  other 
cause,  or  for  which  an  adjustment  is 
provided  or  excluded  under  any  other 
term  or  condition  of  this  contract. 

(3)  Significant  changes  in  the 
character  of  work. 

(i)  The  engineer  reserves  the  right  to 
make,  in  writing,  at  any  time  during  the 


work,  such  changes  in  quantities  and 
such  alterations  in  the  work  as  are 
necessary  to  satisfactorily  complete  the 
project. 

Such  changes  in  quantities  and 
alterations  shall  not  invalidate  the 
contract  nor  release  the  surety,  and  the 
contractor  agrees  to  perform  the  work  as 
altered. 

(ii)  If  the  alterations  or  changes  in 
quantities  significantly  change  the 
character  of  the  work  under  the 
contract,  whether  such  alterations  or 
changes  are  in  themselves  significant 
changes  to  the  character  of  the  work  or 
by  affecting  other  work  cause  such  other 
work  to  become  significantly  different  in 
character,  an  adjustment,  excluding 
anticipated  profit,  will  be  made  to  the 
contract.  The  basis  for  the  adjustment 
shall  be  agreed  upon  prior  to  the 
performance  of  the  work.  If  a  basis 
cannot  be  agreed  upon,  then  an 
adjustment  will  be  made  either  for  or 
against  the  contractor  in  such  amount  as 
the  engineer  may  determine  to  be  fair 
and  equitable. 

(iii)  If  the  alterations  or  changes  in 
quantities  do  not  significantly  change 
the  character  of  the  work  to  be 
performed  under  the  contract,  the 
altered  work  will  be  paid  for  as 
provided  elsewhere  in  the  contract 

(iv)  The  term  "significant  change" 
shall  be  construed  to  apply  only  to  the 
following  circumstances: 

(A)  When  the  character  of  the  work  as 
altered  differs  materially  in  kind  or 
nature  from  that  involved  or  included  in 
the  original  proposed  construction;  or 

(B)  When  a  major  item  of  work,  as 
defined  elsewhere  in  the  contract,  is 
increased  in  excess  of  125  percent  or 
decreased  below  75  percent  of  the 
original  contract  quantity.  Any 
allowance  for  an  increase  in  quantity 
shall  apply  only  to  that  portion  in  excess 
of  125  percent  of  original  contract  item 
quantity,  or  in  case  of  a  decrease  below 
75  percent,  to  the  actual  amount  of  work 
performed. 

(b)  The  provisions  of  this  section  shall 
be  governed  by  the  following: 

(1)  Where  State  statute  does  not 
permit  one  or  more  of  the  contract 
clauses  included  in  paragraph  (a)  of  this 
section,  the  State  statute  shall  prevail 
and  such  clause  or  clauses  need  not  be 
made  applicable  to  Federal-aid  highway 
contracts. 

(2)  Where  the  State  highway  agency 
has  developed  and  implemented  one  or 
more  of  the  contract  clauses  included  in 
paragraph  (a)  of  this  section,  such  clause 
or  clauses,  as  developed  by  the  State 
highway  agency  may  be  included  in 
Federal-aid  highway  contracts  in  lieu  of 
the  corresponding  clause  or  clauses  in 


paragraph  (a)  of  this  section, 
action  must  be  pursuant  to  a 
State  statute  requiring  differi: 
conditions  clauses.  Such  Stat 
developed  clause  or  clauses, 
must  be  in  conformance  with 
23  CFR  and  other  applicable 
statutes  and  regulations  as  a| 
and  shall  be  subject  to  the  Di 
Administrator's  approval  as  ] 
PS&E. 

§635.110    Licensing  and  qualH 
contractors. 

(a)  The  procedures  and  req 
a  SHA  proposes  to  use  for  qu 
and  licensing  contractors,  wl 
for,  be  awarded,  or  perform  I 
highway  contracts,  shall  be  s 
the  Division  Administrator  fc 
approval.  Only  those  procedi 
requirements  so  approved  sh 
effective  with  respect  to  Fed* 
highway  jMtijects.  Any  chang 
approved  procedures  and  rec 
shall  likewise  be  subject  to  a 
the  Division  Administrator. 

(b)  No  procedure  or  requin 
bonding,  insurance,  prequalij 
quahfication,  or  licensing  of  i 
shall  be  approved  which,  in  I 
judgment  of  the  Division  Adi 
may  operate  to  restrict  comp 
prevent  submission  of  a  bid  I 
prohibit  the  consideration  of 
submitted  by,  any  responsibl 
contractor,  whether  resident 
nonresident  of  the  State  whe 
work  is  to  be  performed. 

(c)  No  contractor  shall  be  i 
law,  regulation,  or  practice  ti 
license  before  submission  of 
before  the  bid  may  be  consic 
award  of  a  contract.  This,  he 
not  intended  to  preclude  req 
for  the  licensing  of  a  contrac 
subsequent  to  the  award  of  t 
if  such  requirements  are  con 
competitive  bidding.  Prequal 
contractors  may  be  required 
condition  for  submission  of  < 
award  of  contract  only  if  the 
between  the  date  of  issuing  i 
bids  and  the  date  of  opening 
affords  sufficient  time  to  ens 
to  obtain  the  required  prequi 
rating. 

(d)  Requirements  for  the 
prequalification,  qualificatio 
licensing  of  contractors,  that 
govern  the  amount  of  work  t 
bid  upon  by,  or  may  be  awai 
contractor,  shall  be  approval 
based  upon  a  full  and  appro] 
evaluation  of  the  contractor' 
to  perform  the  work. 

(e)  Contractors  who  are  ci 
suspended,  debarred  or  volu 
excluded  under  49  CFR  part 
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work,  such  changes  in  quantities  and 
such  alterations  in  the  work  as  are 
necessary  to  satisfactorily  complete  the 
project. 

Such  changes  in  quantities  and 
alterations  shall  not  invalidate  the 
contract  nor  release  the  surety,  and  the 
contractor  agrees  to  perform  the  work  as 
altered. 

(ii)  If  the  alterations  or  changes  in 
quantities  significantly  change  the 
character  of  the  work  under  the 
contract,  whether  such  alterations  or 
changes  are  in  themselves  significant 
changes  to  the  character  of  the  work  or 
by  affecting  other  work  cause  such  other 
work  to  become  significantly  different  in 
character,  an  adjustment,  excluding 
anticipated  profit,  will  be  made  to  the 
contract.  The  basis  for  the  adjustment 
shall  be  agreed  upon  prior  to  the 
performance  of  the  work.  If  a  basis 
cannot  be  agreed  upon,  then  an 
adjustment  will  be  made  either  for  or 
against  the  contractor  in  such  amount  as 
the  engineer  may  determine  to  be  fair 
and  equitable. 

(iii)  If  the  alterations  or  changes  in 
quantities  do  not  significantly  change 
the  character  of  the  work  to  be 
performed  under  the  contract,  the 
altered  work  will  be  paid  for  as 
provided  elsewhere  in  the  contract. 

(iv)  The  term  "significant  change" 
shall  be  construed  to  apply  only  to  the 
following  circumstances: 

(A)  When  the  character  of  the  work  as 
altered  differs  materially  in  kind  or 
nature  from  that  involved  or  included  in 
the  original  proposed  construction;  or 

(B)  When  a  major  item  of  work,  as 
defined  elsewhere  in  the  contract,  is 
increased  in  excess  of  125  percent  or 
decreased  below  75  percent  of  the 
original  contract  quantity.  Any 
allowance  for  an  increase  in  quantity 
shall  apply  only  to  that  portion  in  excess 
of  125  percent  of  original  contract  item 
quantity,  or  in  case  of  a  decrease  below 
75  percent,  to  the  actual  amount  of  work 
performed. 

(b)  The  provisions  of  this  section  shall 
be  governed  by  the  following: 

(1)  Where  State  statute  does  not 
permit  one  or  more  of  the  contract 
clauses  included  in  paragraph  (a]  of  this 
section,  the  State  statute  shall  prevail 
and  such  clause  or  clauses  need  not  be 
made  applicable  to  Federal-aid  highway 
contracts. 

(2)  Where  the  State  highway  agency 
has  developed  and  implemented  one  or 
more  of  the  contract  clauses  included  in 
paragraph  (a)  of  this  section,  such  clause 
or  clauses,  as  developed  by  the  State 
highway  agency  may  be  included  in 
Federal-aid  highway  contracts  in  lieu  of 
the  corresponding  clause  or  clauses  in 


paragraph  (a)  of  this  section.  The  State's 
action  must  be  pursuant  to  a  specific 
State  statute  requiring  differing  contract 
conditions  clauses.  Such  State 
developed  clause  or  clauses,  however, 
must  be  in  conformance  with  23  U.S.C. 
23  CFR  and  other  applicable  Federal 
statutes  and  regulations  as  appropriate 
and  shall  be  subject  to  the  Division 
Administrator's  approval  as  part  of  the 
PS&E. 

§635.110    UcensifMii  and  qualification  of 
contractors. 

(a)  The  procedures  and  requirements 
a  SHA  proposes  to  use  for  qualifying 
and  licensing  contractors,  who  may  bid 
for,  be  awarded,  or  perform  Federal-aid 
highway  contracts,  shall  be  submitted  to 
the  Division  Administrator  for  advance 
approval.  Only  those  procedures  and 
requirements  so  approved  shall  be 
effective  with  respect  to  Federal-aid 
highway  projects.  Any  changes  in 
approved  procedures  and  requirements 
shall  likewise  be  subject  to  approval  by 
the  Division  Administrator. 

(b)  No  procedure  or  requirement  for 
bonding,  insurance,  prequalification, 
qualification,  or  licensing  of  contractors 
shall  be  approved  which,  in  the 
judgment  of  the  Division  Administrator, 
may  operate  to  restrict  competition,  to 
prevent  submission  of  a  bid  by.  or  to 
prohibit  the  consideration  of  a  bid 
submitted  by.  any  responsible 
contractor,  whether  resident  or 
nonresident  of  the  State  wherein  the 
work  is  to  be  performed. 

(c)  No  contractor  shall  be  required  by 
law,  regulation,  or  practice  to  obtain  a 
license  before  submission  of  a  bid  or 
before  the  bid  may  be  considered  for 
award  of  a  contract.  This,  however,  is 
not  intended  to  preclude  requirements 
for  the  licensing  of  a  contractor  upon  or 
subsequent  to  the  award  of  the  contract 
if  such  requirements  are  consistent  with 
competitive  bidding.  Prequalification  of 
contractors  may  be  required  as  a 
condition  for  submission  of  a  bid  or 
award  of  contract  only  if  the  period 
between  the  date  of  issuing  a  call  for 
bids  and  the  date  of  opening  of  bids 
affords  sufficient  time  to  enable  a  bidder 
to  obtain  the  required  prequalification 
rating. 

(d)  Requirements  for  the 
prequalification,  qualification  or 
licensing  of  contractors,  that  operate  to 
govern  the  amount  of  work  that  may  be 
bid  upon  by,  or  may  be  awarded  to.  a 
contractor,  shall  be  approved  only  if 
based  upon  a  full  and  appropriate 
evaluation  of  the  contractor's  capability 
to  perform  the  work. 

(e)  Contractors  who  are  currently 
suspended,  debarred  or  voluntarily 
excluded  under  49  CFR  part  29  or 


otherwise  determined  to  be  ineligible, 
shall  be  prohibited  from  participating  in 
the  Federal-aid  highway  program. 

S  635.111    TlodbMs. 

(a)  The  SHA  may  tie  or  permit  the 
tying  of  Federal-aid  highway  projects  or 
Federal-aid  and  State-financed  highway 
projects  for  bidding  purposes  where  it 
appears  that  by  so  doing  more  favorable 
bids  may  be  received.  To  avoid 
discrimination  against  contractors 
desiring  to  bid  upon  a  lesser  amount  of 
work  than  that  included  in  the  tied 
combinations,  provisions  should  be 
made  to  permit  bidding  separately  on 
tne  individual  projects  whenever  they 
are  of  such  character  as  to  be  suitable 
for  bidding  independently. 

(b)  When  Federal -aid  and  State- 
financed  highway  projects  are  tied  or 
permitted  to  be  tied  together  for  bidding 
purposes,  the  bid  schedule  shall  set 
forth  the  quantities  separately  for  the 
Federal-aid  work  and  the  State-financed 
work.  All  proposals  submitted  for  the 
tied  projects  must  contain  separate  bid 
prices  for  each  project  individually. 
Federal  participation  in  the  cost  of  the 
work  shall  be  on  the  basis  of  the  lowest 
overall  responsive  bid  proposal  unless 
the  analysis  of  bids  reveals  that 
mathematical  unbalancing  has  caused 
an  unsupported  shift  of  cost  liability  to 
the  Federal-aid  work.  If  such  a  finding  is 
made,  Federal  participation  shall  be 
based  on  the  unit  prices  represented  in 
the  proposal  by  the  individual 
contractor  who  would  be  the  lowest 
responsive  and  responsible  bidder  if 
only  the  Federal-aid  project  were 
considered. 

(c)  Federal-aid  highway  projects  and 
State-financed  highway  projects  may  be 
combined  in  one  contract  if  the 
conditions  of  the  projects  are  so  similar 
that  the  unit  costs  on  the  Federal-aid 
projects  should  not  be  increased  by  such 
combinations  of  projects.  In  such  cases, 
like  quantities  should  be  combined  in 
the  proposal  to  avoid  the  possibility  of 
unbalancing  of  bids  in  favor  of  either  of 
the  projects  in  the  combination. 

§635.112    Advertising  for  bkte. 

(a)  No  work  shall  be  undertaken  on 
any  Federal-aid  project,  nor  shall  any 
project  be  advertised  for  bids,  prior  to 
authorization  by  the  Division 
Administrator. 

(b)  The  advertisement  and  approved 
plans  and  specifications  shall  be 
available  to  bidders  a  minimum  of  3 
weeks  prior  to  opening  of  bids  except 
that  shorter  periods  may  be  approved  by 
the  Division  Administi-ator  in  special 
cases  when  justified. 

(c)  The  SHA  shall  obtain  the  approval 
of  the  Division  Administrator  prior  to 


issuing  any  addenda  which  contain  a 
major  change  to  the  approved  plans  or 
specifications  during  the  advertising 
period.  Minor  addenda  need  not  receive 
prior  approval  but  should  be  identified 
by  the  SHA  at  the  time  of  or  prior  to 
requesting  FHWA  concurrence  in 
award.  The  SHA  shall  provide 
assurance  that  all  bidders  have  received 
all  issued  addenda. 

(d)  Nondiscriminatory  bidding 
procedures  shall  be  afforded  to  all 
quahfied  bidders  regardless  of  National, 
State  or  local  boundaries  and  without ' 
regard  to  race,  color,  religion,  sex, 
national  origin,  age,  or  handicap.  If  any 
provisions  of  State  laws,  specifications, 
regulations,  or  policies  may  operate  in 
any  manner  contrary  to  Federal 
requirements,  including  tide  VI  of  the 
Civil  Rights  Act  of  1964,  to  prevent 
submission  of  a  bid.  or  prohibit 
consideration  of  a  bid  submitted  by  any 
responsible  bidder  appropriately 
quahfied  in  accordance  with  |  635.110. 
such  provisions  shall  not  be  applicable 
to  Federal-aid  projects.  Where  such 
nonapplicable  provisions  exist,  notices 
of  advertising,  specifications,  special 
provisions  or  other  governing  documents 
shall  include  a  positive  statement  to 
advise  prospective  bidders  of  those 
provisions  that  are  not  apphcable. 

(e)  No  public  agency  shall  be 
permitted  to  bid  in  competition  or  to 
enter  into  subcontracts  with  private 
contractors. 

(f)  The  SHA  shall  include  a 
noncoliusion  provision  substantially  as 
follows  in  the  bidding  documents: 

Each  bidder  shall  file  a  stalement  executed 
by.  or  on  behalf  of  the  persoa  firm, 
association,  or  corporation  submitting  the  bid 
certifying  that  such  person,  firm,  associaUoa 
or  corporation  has  not,  either  directly  or 
indirectly,  entered  into  any  agreement 
participated  in  any  collusioa  or  otherwiae 
taken  any  action,  in  restraint  of  free 
competitive  bidding  in  connection  with  the 
submitted  bid.  Failure  to  submit  the  executed 
statement  as  part  of  the  bidding  documents 
will  make  the  bid  nonresponsive  and  not 
eligible  for  award  consideration. 

(1)  The  required  form  for  the 
statement  will  be  provided  by  the  State 
to  each  prospective  bidder. 

(2)  The  statement  shall  either  be  in  the 
form  of  an  affidavit  executed  and  sworn 
to  by  the  bidder  before  a  person  who  is 
authorized  by  the  laws  of  the  State  to 
administer  oaths  or  in  the  form  of  an 
unsworn  declaration  executed  under 
penalty  of  perjury  of  the  laws  of  the 
United  States. 

(g)  The  SHA  shall  include  the 
lobbying  certification  requirement 
pursuant  to  49  CFR  part  20  and  the 
requirements  of  49  CFR  part  29 
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regarding  suspension  and  debarment 
certification  in  the  bidding  documents, 
(h)  The  SHA  shall  clearly  identify  in 
the  bidding  documents  those 
requirements  which  the  bidder  must 
assure  are  complied  with  to  make  the 
bid  responsive.  Failure  to  comply  with 
these  identified  bidding  requirements 
shall  make  the  bid  nonresponsive  and 
not  eligible  for  award  consideration. 

S  S35.1 13    Bid  opening  and  bid  tabulations. 

(a)  All  bids  received  hi  accordance 
with  the  terms  of  the  advertisement 
shall  be  pubhcly  opened  and  announced 
either  item  by  item  or  by  total  amount.  If 
any  bid  received  is  not  read  aloud,  the 
name  of  the  bidder  and  the  reason  for 
not  reading  the  bid  aloud  shall  be 
publicly  announced  at  the  letting. 
Negotiation  with  contractors,  during  the 
period  following  the  opening  of  bids  and 
before  the  award  of  the  contract  shall 
not  be  permitted. 

(b)  The  SHA  shall  prepare  and 
forward  tabulations  of  bids  to  the 
Division  Administrator.  These 
tabulations  shall  be  certlBed  by  a 
responsible  SHA  official  and  shall  show; 

(1)  Bid  item  details  for  at  least  the  low 
three  acceptable  bids  and 

(2]  The  total  amounts  of  all  other 
acceptable  bids. 

S  635.1 14    Award  of  contract  and 
concurranc*  in  award. 

(a)  Federal-aid  contracts  shall  be 
awarded  only  on  the  basis  of  the  lowest 
responsive  bid  submitted  by  a  bidder 
meeting  the  criteria  of  responsibility  as 
may  have  been  estabhshed  by  the  SHA 
in  accordance  with  S  635.110.  Award 
shall  be  within  the  time  established  by 
the  SHA  and  subject  to  the  prior 
conciurence  of  the  Division 
Administrator. 

(b)  The  SHA  shall  formally  request 
conctirrence  by  the  Division 
Administrator  in  the  award  of  all 
Federal-aid  contracts.  Conciurence  in 
award  by  the  Division  Administrator  is 
a  prerequisite  to  Federal  participation  in 
construction  costs  and  is  considered  as 
authority  to  proceed  with  construction, 
unless  specifically  stated  otherwise. 
Concurrence  in  award  shall  be  formally 
approved  and  shall  only  be  given  after 
receipt  and  review  of  the  tabulation  of 
bids. 

(c)  Following  the  opening  of  bids,  the 
SHA  shall  examine  the  unit  bid  prices  of 
the  apparent  low  bid  for  reasonable 
conformance  with  the  engineer's 
estimated  prices.  A  bid  with  extreme 
variations  from  the  engineer's  estimate, 
or  where  obvious  unbalancing  of  unit 
prices  has  occurred,  shall  be  thoroughly 
evaluated. 


(d)  Where  obvious  unbalanced  bid 
items  exist,  the  SHA's  decision  to  award 
or  reject  a  bid  shall  be  supported  by 
written  justification.  A  bid  found  to  be 
mathematically  unbalanced,  but  not 
found  to  be  materially  unbalanced,  may 
be  awarded. 

(e)  When  a  low  bid  is  determined  to 
be  both  mathematically  and  materially 
unbalanced,  the  Division  Administrator 
will  take  appropriate  steps  to  protect  the 
Federal  interest.  This  action  may  be 
concurrence  in  a  SHA  decision  not  to 
award  the  contract.  If,  however,  the 
SHA  decides  to  proceed  with  the  award 
and  requests  FHWA  concurrence,  the 
Division  Administrator's  action  may 
range  from  nonconcurrence  to 
concurrence  with  contingency 
conditions  limiting  Federal  participation. 

(f)  If  the  SHA  determines  that  the 
lowest  bid  is  not  responsive  or  the 
bidder  is  not  responsible,  it  shall  so 
notify  and  obtain  the  Division 
Administrator's  concurrence  before 
making  an  award  to  the  next  lowest 
bidder. 

(g)  If  the  SHA  rejects  or  declines  to 
read  or  consider  a  low  bid  on  the 
grounds  that  it  is  not  responsive  because 
of  noncompliance  with  a  requirement 
which  was  not  clearly  identified  in  the 
bidding  documents,  it  shall  submit 
justification  for  its  action.  If  such 
justification  is  not  considered  by  the 
Division  Administrator  to  be  sufficient, 
concurrence  will  not  be  given  to  award 
to  another  bidder  on  the  contract  at  the 
same  letting. 

(h)  Any  proposal  by  the  SHA  to  reject 
all  bids  received  for  a  Federal-aid 
contract  shall  be  submitted  to  the 
Division  Administrator  for  concurrence, 
accompanied  by  adequate  justification. 

(i)  In  the  event  the  low  bidder  selected 
by  the  SHA  for  contract  award  forfeits 
the  bid  guarantee,  the  SHA  may  dispose 
of  the  amounts  of  such  forfeited 
guarantees  in  accordance  with  its 
normal  practices. 

(j)  A  copy  of  the  executed  contract 
between  the  SHA  and  the  construction 
contractor  should  be  furnished  to  the 
Division  Administrator  as  soon  as 
practicable  after  execution. 

S  635.1  IS    Agraement  estimate. 

(a)  Following  the  award  of  contract, 
an  agreement  estimate  based  on  the 
contract  unit  prices  and  estimated 
quantities  shall  be  prepared  by  the  SHA 
and  submitted  to  the  Division 
Administrator  as  soon  as  practicable  for 
use  in  the  preparation  of  the  project 
agreement.  The  agreement  estimate 
shall  also  include  the  actual  or  best 
estimated  costs  of  any  other  items  to  be 
included  in  the  project  agreement. 


(b)  An  agreement  estimate  shall  be 
submitted  by  the  SHA  for  each  force 
account  project  (see  23  CFR  part  635, 
subpart  B)  when  the  plans  and 
specifications  are  submitted  to  the 
Division  Administrator  for  approval.  It 
shall  normally  be  based  on  the 
estimated  quantities  and  the  unit  prices 
agreed  upon  in  advance  between  the 
SHA  and  the  Division  Administrator, 
whether  the  work  is  to  be  done  by  the 
SHA  or  by  a  local  public  agency.  Such 
agreed  unit  prices  shall  constitute  a 
commitment  as  the  basis  for  Federal 
participation  in  the  cost  of  the  project. 
The  unit  prices  shall  be  based  upon  the 
estimated  actual  cost  of  performing  the 
work  but  shall  in  no  case  exceed  unit 
prices  currently  being  obtained  by 
competitive  bidding  on  comparable 
highway  construction  work  in  the  same 
general  locahty.  In  special  cases 
involving  unusual  circumstances,  the 
estimate  may  be  based  upon  the 
estimated  costs  for  labor,  materials, 
equipment  rentals,  and  supervision  to 
complete  the  work  rather  than  upon 
agreed  unit  prices.  This  paragraph  shall 
not  be  applicable  to  agreement 
estimates  for  railroad  and  utility  force 
account  work. 

§  635.1 16    Sul>contracting  and  contractor 
responsibilities. 

(a)  Contracts  for  projects  shall  specify 
the  minimum  percentage  of  work  that  a 
contractor  must  perform  with  its  own 
organization.  This  percentage  shall  be 
not  less  than  30  percent  of  the  total 
original  contract  price  excluding  any 
identified  specialty  items.  Specialty 
items  may  be  performed  by  subcontract 
and  the  amount  of  any  such  specialty 
items  so  performed  may  be  deducted 
from  the  total  original  contract  before 
computing  the  amount  of  work  required 
to  be  performed  by  the  contractor's  own 
organization.  The  contract  amount  upon 
which  the  above  requirement  is 
computed  includes  the  cost  of  materials 
and  manufactured  products  which  are  to 
be  purchased  or  produced  by  the 
contractor  under  the  contract  provisions. 

(b)  The  SHA  shall  not  permit  any  of 
the  contract  work  to  be  performed  under 
a  subcontract,  unless  such  arrangement 
has  been  authorized  by  the  SHA  in 
writing.  Prior  to  authorizing  a 
subcontract,  the  SHA  shall  assure  that 
each  subcontract  is  evidenced  in  writing 
and  that  it  contains  all  pertinent 
provisions  and  requirements  of  the* 
prime  contract.  The  Division 
Administrator  may  permit  the  SHA  to 
satisfy  the  subcontract  assurance 
requirements  by  concurrence  in  a  SHA 
process  which  requires  the  contractor  to 
certify  that  each  subcontract 


arrangement  will  be  in  the  fo 
written  agreement  containing 
requirements  and  pertinent  p 
the  prime  contract.  Prior  to  d 
Administrator's  concurrence 
must  demonstrate  that  it  has 
acceptable  plan  for  monitori) 
certifications. 

(c)  To  assure  that  all  work 
subcontract  work]  is  perfoni 
accordance  with  the  contrac 
requirements,  the  contractor 
required  to  furnish: 

(1)  A  competent  superintei 
supervisor  who  is  employed 
has  full  authority  to  direct  pt 
of  the  work  in  accordance  w 
contract  requirements,  and  ii 
of  all  construction  operationi 
(regardless  of  who  performs 
and; 

(2)  Such  other  of  its  own 
organizational  resources  (su| 
management,  and  engineerin 
as  the  SHA  contracting  offia 
determines  are  necessary  to 
performance  of  the  contract. 

S  635.1 17    l^bor  and  employn' 

(a)  No  construction  work  s 
performed  by  convict  labor  a 
site  or  within  the  limits  of  an 
aid  highway  construction  pre 
the  time  of  award  of  the  coni 
start  of  work  on  force  accoiu 
acceptance  of  the  work  by  th 
unless  it  is  labor  performed  I 
who  are  on  parole,  supervise 
or  probation. 

(b)  No  procedures  or  requi 
shall  be  imposed  by  any  Stal 
will  operate  to  discriminate  i 
employment  of  labor  from  ar 
State,  possession  or  territory 
United  States,  in  the  constru 
Federal-aid  project. 

(c)  The  selection  of  labor  t 
employed  by  the  contractor  ( 
Federal-aid  project  shall  be  I 
contractor  without  regard  to 
religion,  sex,  national  origin, 
handicap  and  in  accordance 
CFR  part  230,  41  CFR  part  60 
Order  No.  11246  (Sept.  24, 19 
339  (1964-1965),  as  amended 

(d)  Pursuant  to  23  U.S.C.  1- 
permissible  for  SHA's  to  imp 
procedures  or  requirements  \ 
extend  preferential  cmploym 
Indians  living  on  or  near  a  re 
on  eligible  projects  as  defme 
paragraph  (e)  of  this  section, 
preference  shall  be  applied  \ 
regard  to  tribal  affiliation  or 
enrollment.  In  no  instance  sh 
contractor  be  compelled  to  li 
terminate  a  permanent  core-< 
employee  to  meet  a  preferen 
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(b)  An  agreement  estimate  shall  be 
submitted  by  the  SHA  for  each  force 
account  project  (see  23  CFR  part  635, 
subpart  B)  when  the  plans  and 
specifications  are  submitted  to  the 
Division  Administrator  for  approval.  It 
shall  normally  be  based  on  the 
estimated  quantities  and  the  unit  prices 
agreed  upon  in  advance  between  the 
SHA  and  the  Division  Administrator, 
whether  the  work  is  to  be  done  by  the 
SHA  or  by  a  local  public  agency.  Such 
agreed  unit  prices  shall  constitute  a 
commitment  as  the  basis  for  Federal 
participation  in  the  cost  of  the  project. 
The  unit  prices  shall  be  based  upon  the 
estimated  actual  cost  of  performing  the 
work  but  shall  in  no  case  exceed  unit 
prices  currently  being  obtained  by 
competitive  bidding  on  comparable 
highway  construction  work  in  the  same 
general  locahty.  In  special  cases 
involving  unusual  circumstances,  the 
estimate  may  be  based  upon  the 
estimated  costs  for  labor,  materials, 
equipment  rentals,  and  supervision  to 
complete  the  work  rather  than  upon 
agreed  unit  prices.  This  paragraph  shall 
not  be  applicable  to  agreement 
estimates  for  railroad  and  utility  force 
account  work. 

§  635. 1 16    Subcontracting  and  contractor 
fMponslbUKi**. 

(a)  Contracts  for  projects  shall  specify 
the  minimum  percentage  of  work  that  a 
contractor  must  perform  with  its  own 
organization.  This  percentage  shall  be 
not  less  than  30  percent  of  the  total 
original  contract  price  excluding  any 
identified  specialty  items.  Specialty 
items  may  be  performed  by  subcontract 
and  the  amount  of  any  such  specialty 
items  so  performed  may  be  deducted 
from  the  total  original  contract  before 
computing  the  amount  of  work  required 
to  be  performed  by  the  contractor's  own 
organization.  The  contract  amount  upon 
which  the  above  requirement  is 
computed  includes  the  cost  of  materials 
and  manufactured  products  which  are  to 
be  purchased  or  produced  by  the 
contractor  under  the  contract  provisions. 

(b)  The  SHA  shall  not  permit  any  of 
the  contract  work  to  be  performed  under 
a  subcontract,  unless  such  arrangement 
has  been  authorized  by  the  SHA  in 
writing.  Prior  to  authorizing  a 
subcontract,  the  SHA  shall  assure  that 
each  subcontract  is  evidenced  in  writing 
and  that  it  contains  all  pertinent 
provisions  and  requirements  of  the* 
prime  contract.  The  Division 
Administrator  may  permit  the  SHA  to 
satisfy  the  subcontract  assurance 
requirements  by  concurrence  in  a  SHA 
process  which  requires  the  contractor  to 
certify  that  each  subcontract 


arrangement  will  be  in  the  form  of  a 
written  agreement  containing  all  the 
requirements  and  pertinent  provisions  of 
the  prime  contract.  Prior  to  \he  Division 
Administrator's  concurrence,  the  SHA 
must  demonstrate  that  it  has  an 
acceptable  plan  for  monitoring  such 
certifications. 

(c)  To  assure  that  all  work  (including 
subcontract  work)  is  performed  in 
accordance  with  the  contract 
requirements,  the  contractor  shall  be 
required  to  furnish: 

(1)  A  competent  superintendent  or 
supervisor  who  is  employed  by  the  firm, 
has  full  authority  to  direct  performance 
of  the  work  in  accordance  with  the 
contract  requirements,  and  is  in  charge 
of  all  construction  operations 
(regardless  of  who  performs  the  work), 
and; 

(2)  Such  other  of  its  own 
organizational  resources  (supervision, 
management,  and  engineering  services] 
as  the  SHA  contracting  officer 
determines  are  necessary  to  assure  the 
performance  of  the  contract. 

S  635.1 17    Labor  and  mnploymont 

(a)  No  construction  work  shall  be 
performed  by  convict  labor  at  the  work 
site  or  within  the  limits  of  any  Federal- 
aid  highway  construction  project  from 
the  time  of  award  of  the  contract  or  the 
start  of  work  on  force  account  until  final 
acceptance  of  the  work  by  the  SHA 
unless  it  is  labor  performed  by  convicts 
who  are  on  parole,  supervised  release, 
or  probation. 

(b)  No  procedures  or  requirement 
shall  be  imposed  by  any  State  which 
will  operate  to  discriminate  against  the 
employment  of  labor  from  any  other 
State,  possession  or  territory  of  the 
United  States,  in  the  construction  of  a 
Federal-aid  project. 

(c)  The  selection  of  labor  to  be 
employed  by  the  contractor  on  any 
Federal-aid  project  shall  be  by  the 
contractor  without  regard  to  race,  color, 
religion,  sex,  national  origin,  age,  or 
handicap  and  in  accordance  with  23 
CFR  part  230,  41  CFR  pari  60  and  Exec. 
Order  No.  11246  (Sept.  24, 1965).  3  CFR 
339  (1964-1965).  as  amended. 

(d)  Pursuant  to  23  U.S.C.  140(d),  it  is 
permissible  for  SHA's  to  implement 
procedures  or  requirements  which  will 
extend  preferential  employment  to 
Indians  living  on  or  near  a  reservation 
on  eligible  projects  as  defmed  in 
paragraph  (e)  of  this  section.  Indian 
preference  shall  be  applied  without 
regard  to  tribal  affiliation  or  place  of 
enrollment.  In  no  Instance  should  a 
contractor  be  compelled  to  layoff  or 
terminate  a  permanent  core-crew 
employee  to  meet  a  preference  goal 


(e)  Projects  eligible  for  Indian 
employment  preference  consideration 
are  projects  located  on  roads  within  or 
providing  access  to  an  Indian 
reservation  or  other  Indian  lands  as 
defmed  under  the  term  "Indian 
Reservation  Roads"  in  23  U.S.C.  101  and 
regulations  issued  thereunder.  The 
terminus  of  a  road  "providing  access  to" 
is  that  point  at  which  it  intersects  with  a 
road  functionally  classified  as  a 
collector  or  higher  classification  (outside 
the  reservation  boundary)  in  both  urban 
and  rural  areas.  In  the  case  of  an 
Interstate  highway,  the  terminus  is  the 
first  interchange  outside  the  reservation. 

(f)  The  advertisement  or  call  for  bids 
on  any  contract  for  the  construction  of  a 
project  located  on  the  Federal-aid 
system  either  shall  include  the  minimum 
wage  rates  determined  by  the  Secretary 
of  Labor  to  be  prevailing  on  the  same 
type  of  work  on  similar  construction  in 
the  immediate  locality  or  shall  provide 
that  such  rates  are  set  out  in  the  bidding 
documents  and  shall  further  specify  that 
such  rates  are  a  part  of  the  contract 
covering  the  project 

S  635.118    Payroll  and  w*«lcly  •tatamanta. 

For  all  projects,  copies  of  payrolls  and 
statements  of  wages  paid,  filed  with  the 
State  as  set  forth  in  the  required 
contract  provisions  for  the  project,  are 
to  be  retained  by  the  SHA  for  the  time 
period  pursuant  to  49  CFR  part  18  for 
review  as  needed  by  the  Federal 
Highway  Administration,  the 
Department  of  Labor,  the  General 
Accounting  Office,  or  other  agencies. 

(635.119    Falsa  atatamanta. 

The  following  notice  shall  be  posted 
on  each  Federal-aid  highway  project  in 
one  or  more  places  where  it  is  readily 
available  to  and  viewable  by  all 
personnel  concerned  with  the  project: 

Notice  to  All  Personnel  Engaged  on  Federal- 
Aid  Highway  Projecta 

United  States  Code,  title  la  section  1020. 
reads  as  follows: 

Whoever,  being  an  ofHcer.  agent  or 
employee  of  the  United  States,  or  of  any  State 
or  Territory,  or  whoever,  whether  a  person, 
association,  firm,  or  corporation,  knowingly 
makes  any  false  statement  false 
representation,  or  false  report  as  to  the 
character,  quality,  quantity,  or  cost  of  the 
material  used  or  to  be  used,  or  the  quantity  or 
quality  of  the  work  performed  or  to  be 
performed,  or  the  costs  thereof  In  connection 
with  the  submission  of  plans,  maps, 
specifications,  contracts,  or  costs  of 
construction  of  any  highway  or  related 
project  submitted  for  approval  to  the 
Secretary  of  Transportation:  or 

Whoever,  knowingly  makes  any  false 
statement  false  representation,  false  report 
or  false  claim  with  respect  to  the  character, 
quality,  quantity,  or  cost  of  any  work 
performed  or  to  be  performed,  or  materials 


furnished  or  to  be  furnished,  in  connection 
with  the  construction  of  any  highway  or 
related  project  approved  by  the  Secretary  of 
Transportation:  or 

Whoever,  knowingly  makes  any  false 
statement  or  false  representation  as  to  a 
material  fact  in  any  statement  certificate,  or 
report  submitted  pursuant  to  the  provisions  of 
the  Federal-aid  Road  Act  approved  July  11. 
1916  (39  Stat.  355).  as  amended  and 
supplemented. 

Shell  be  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  five  years,  or  both. 

S  635.120    CtUMtgaa  and  axtra  work. 

(a)  Following  authorization  to  proceed 
with  a  project  all  major  changes  in  the 
plans  and  contract  provisions  and  all 
major  extra  work  shall  have  formal 
approval  by  the  Division  Administrator 
in  advance  of  their  effective  dates. 
However,  when  emergency  or  unusual 
conditions  justify,  the  Division 
Administrator  may  give  tentative 
advance  approval  orally  to  such 
changes  or  extra  work  and  ratify  such 
approval  with  formal  approval  as  soon 
thereafter  as  practicable. 

tb)  For  non-major  Changes  and  non> 
major  extra  work,  formal  approval  is 
necessary  but  such  approval  may  be 
given  retroactively  at  the  discretion  of 
the  Division  Administrator.  The  SHA 
should  establish  and  document  with  the 
Division  Administrator's  concurrence 
specific  parameters  as  to  what 
constitutes  a  non-major  change  and  non- 
major  extra  work. 

(c)  Changes  in  contract  time,  as 
related  to  contract  changes  or  extra 
work,  should  be  submitted  at  the  same 
time  as  the  respective  work  change  for 
approval  by  the  Division  Administrator. 

(d)  In  establishing  the  method  of 
payment  for  contract  changes  or  extra 
work  orders,  force  account  procedures 
shall  only  be  used  when  strictly 
necessary,  such  as  when  agreement 
cannot  be  reached  with  the  contractor 
on  the  price  of  a  new  work  item,  or 
when  die  extent  of  work  is  unknown  or 
is  of  such  character  that  a  price  cannot 
be  determined  to  a  reasonable  degree  of 
accuracy.  The  reason  or  reasons  for 
using  force  account  procedures  shall  be 
documented. 

(e)  The  SHA  shall  perform  and 
adequately  document  a  cost  analysis  of 
each  negotiated  contract  change  or 
negotiated  extra  work  order.  The 
method  and  degree  of  the  cost  analysis 
shall  be  subject  to  the  approval  of  the 
Division  Administrator. 

(f)  Proposed  changes  and  extra  work 
involved  in  nonparticipating  operations 
that  may  affect  the  design  or 
participating  construction  features  of  a 
project  shall  be  subject  to  review  and 


37010  Federal  Regbter  /  Vol.  56,  No.  149  /  Friday.  Aagust  2.  19gl  /  Rules  and  Regulations 


concurrence  by  the  Division 
Administrator. 

§635.121    Contract  tiiTM  and  cenlractlinw 
•xtenstons. 

(a)  The  SHA  should  have  adequate 
written  procedures  for  the  determination 
of  contract  time.  These  procedures 
should  be  submitted  for  approval  to  the 
Division  Administrator  within  6  months 
of  the  effective  date  of  this  Final  Rule. 

(b)  Contract  time  extensions  granted 
by  a  SHA  shall  be  subject  to  the 
concurrence  of  the  Division 
Administrator  and  will  be  considered  in 
determining  the  amoxuit  of  Federal 
participation.  Contract  time  extensions 
submitted  for  approval  to  the  Division 
Administrator,  shall  be  fully  justified 
and  adequately  documented. 

§  635. 122    Participation  in  progress 
payments. 

(a)  Federal  funds  will  participate  in 
the  costs  to  the  SHA  of  construction 
accompbahed  as  the  work  progresses, 
based  on  a  request  for  reimbursement 
submitted  by  State  highway  agencies. 
When  the  contract  provisions  provide 
for  payment  for  stockpiled  materials,  the 
amount  of  the  reimbursement  request 
upon  which  participation  is  based  may 
include  the  appropriate  value  of 
approved  specification  materials 
delivered  by  the  contractor  at  the 
project  site  or  at  another  designated 
location  in  the  vicinity  of  such 
construction,  provided  that: 

(1)  The  material  conforms  with  the 
requirements  of  the  plans  and 
specifications. 

(2)  The  material  is  supported  by  a 
paid  invoice  or  a  receipt  for  delivery  of 
materials.  If  supported  by  a  receipt  of 
delivery  of  materials,  the  contractor 
must  furnish  the  paid  invoice  within  a 
reasonable  time  after  receiving  payment 
from  the  SHA;  and 

(3)  The  quantity  of  a  stockpiled 
material  eligible  for  Federal 
participation  in  any  case  shall  not 
exceed  the  total  estimated  quantity 
rei^uired  to  complete  the  project  llie 
value  of  the  stockpiled  material  shall 
not  exceed  the  appropriate  portion  of 
the  value  of  the  contract  item  or  items  in 
which  such  materials  are  to  be 
incorporated. 

(b)  The  materials  may  be  stockpiled 
by  the  contractor  at  a  location  not  in  the 
vicinity  of  the  project,  if  the  SHA 
determines  that  because  of  required 
fabrication  at  an  off-site  location,  it  is 
not  feasible  or  {vacticable  to  stockpile 
the  materials  in  the  vicinity  of  the 
project 


(635.123    DetsnnlnatfcMiand 
docunwiiisDun  of  pey  qumtitles. 

(a)  The  SHA  shall  have  procedures  in 
effect  which  will  provide  adequate 
assurance  that  the  quantities  of 
completed  work  are  determined 
accurately  and  on  a  uniform  basis 
throughout  the  State.  All  such 
determinations  and  all  related  source 
documents  upon  which  payment  is 
based  shall  be  made  a  matter  of  record. 

(b)  Initial  source  documents 
pertaining  to  the  determination  of  pay 
quantities  are  among  those  records  and 
documents  which  must  be  retained 
pursuant  to  49  CFR  part  18. 

9635.124    Participation  in  contract  dabn 
awmtts  and  setttements. 

(a)  The  eligibility  for  and  extent  of 
Federal-aid  participation  up  to  the 
Federal  statutory  share  in  a  contract 
claim  award  made  by  a  State  to  a 
Federal-aid  contractor  on  the  basis  of  an 
arbitration  or  mediation  proceeding, 
administrative  board  determination, 
court  judgment,  negotiated  settlement, 
or  other  contract  claim  settlement  shall 
be  determined  on  a  case-by-case  basis. 
Federal  funds  will  participate  to  the 
extent  that  any  contract  adjustments 
made  are  supported,  and  have  a  basis  in 
terms  of  the  contract  and  applicable 
State  law,  as  fairly  construed.  Further, 
the  basis  for  the  adjustment  and 
contractor  compensation  shall  be  in 
accord  with  prevailing  principles  of 
public  contract  law. 

(b)  The  FHWA  shall  be  made  aware 
by  the  SHA  of  the  details  of  the  claim  at 
an  early  stage  so  that  coordination  of 
efforts  can  be  satisfactorily 
accomplished.  It  is  expected  that  SHA's 
will  diligentiy  pursue  the  satisfactory 
resolution  of  claims  within  a  reasonable 
period  of  time.  Claims  arising  on 
projects  handled  under  Certification 
Acceptance  or  Secondary  Road  Plan 
procedures  should  be  processed  in 
accordance  with  the  State's  approved 
Plan. 

(c)  When  requesting  Federal 
participatioa  the  ^lA  shall  set  forth  in 
writing  the  legal  and  contractual  basis 
for  the  claim,  together  with  the  cost  data 
and  other  facts  supporting  the  award  or 
settlement  Federal-aid  participation  in 
such  instances  shall  be  supported  by  a 
SHA  audit  of  the  actiial  costs  incurred 
by  the  contractor  unless  waived  by  the 
FHWA  as  unwarranted.  Where  difficult 
complex,  or  novel  legal  issues  appear  in 
the  claim,  sudi  that  evaluation  of  legal 
controversies  is  critical  to  consideration 
of  the  award  or  settlement,  the  SHA 
shall  include  in  its  submission  a  legal 
opinion  from  its  counsel  setting  forth  the 
basis  for  determining  the  extent  of  the 
liability  under  local  law.  with  a  level  of 


detail  commensurate  with  the  magnitude 
and  complexity  of  the  issues  involved. 

(d)  In  those  cases  where  the  SHA 
receives  an  adverse  decision  in  an 
amount  more  than  the  SHA  was  able  to 
support  prior  to  the  decision  or  settles  a 
claim  in  an  amount  more  than  the  SHA 
can  support,  the  FHWA  will  participate 
up  to  the  appropriate  Federal  matching 
share,  to  the  extent  that  it  involves  a 
Federal-aid  participating  portion  of  the 
contract,  provided  that: 

(1)  The  FHWA  was  consulted  and 
concurred  in  the  proposed  course  of 
action; 

(2)  All  appropriate  courses  of  action 
had  been  considered;  and 

(3)  The  SHA  pursued  the  case 
diligentiy  and  in  a  professional  manner. 

(e)  Federal  funds  will  not  participate: 

(1)  If  it  has  been  determined  that  SHA 
employees,  officers,  or  agents  acted  with 
gross  negligence,  or  participated  in 
intentional  acts  or  omissions,  fraud,  or 
other  acts  not  consistent  with  usual 
State  practices  in  project  design,  plan 
preparation,  contract  administration,  or 
other  activities  which  gave  rise  to  the 
claim; 

(2)  In  such  cost  items  as  consequential 
or  punitive  damages,  anticipated  proHt 
or  any  award  or  payment  of  attorney's 
fees  paid  by  a  State  to  an  opposing 
party  in  litigation;  and 

(3]  In  tort,  inverse  condemnation,  or 
other  claims  erroneously  styled  as 
claims  "under  a  contract." 

(f)  Payment  of  interest  associated  with 
a  claim  will  be  eligible  for  participation 
provided  tfiat  the  payment  to  the 
contractor  for  interest  is  allowable  by 
State  statute  or  specification  and  the 
costs  are  not  a  result  of  delays  caused 
by  dilatory  action  of  the  State  or  the 
contractor.  The  interest  rates  must  not 
exceed  the  rate  provided  for  by  the 
State  statute  or  speciflcation. 

(g)  In  cases  where  SHA's  affirmatively 
recover  compensatory  damages  through 
contract  claims,  cross-claims,  or  counter 
claims  from  contractors,  subcontractors, 
or  their  agents  on  projects  on  which 
there  was  Federal-aid  participation,  the 
Federal  share  of  such  recovery  shall  be 
equivalent  to  the  Federal  share  of  the 
project  or  projects  involved.  Such 
recovery  shall  be  credited  to  the  project 
or  projects  from  which  the  claim  or 
claims  arose. 

9635.125   Termlnatiofl  e(  contrsct 

(a)  All  contracts  exceeding  $10,000 
shall  contain  suitable  provisions  for 
termination  by  the  State,  including  the 
manner  by  which  the  termination  will  be 
effected  and  the  basis  for  setUement.  In 
addition,  such  contracts  shall  describe 
conditions  under  which  the  contract 


may  be  terminated  for  defai 
conditions  where  the  contra 
terminated  because  of  circu 
beyond  the  control  of  the  co 

(b)  The  SHA  prior  to  term 
Federal-aid  contract  shall  ci 
and  receive  the  concurrenct 
Division  Administrator.  The 
Federal-aid  participation  in 
termination  costs,  including 
settlement,  will  depend  upo 
of  the  individual  case.  How 
no  circumstances  shall  Fed) 
participate  in  anticipated  pi 
not  performed. 

(c)  Except  as  provided  foi 
paragraph  (e)  of  this  sectior 
Federal-aid  plans,  specifica 
estimates,  advertising,  and 
procedures  are  to  be  follow 
SHA  awards  the  contract  fc 
of  a  terminated  Federal-aid 

(d)  When  a  SHA  awards 
for  completion  of  a  Federal- 
previously  terminated  for  d 
construction  amoimt  eligibl 
participation  on  the  project 
exceed  whichever  amount  i 
either: 

(1)  The  amount  represent 
payments  made  under  the  c 
contract  plus  payments  mai 
new  conti-act;  or 

(2)  The  amount  represent 
cost  would  have  been  if  the 
had  been  completed  as  con 
the  plans  and  specification! 
original  contract. 

(e)  If  the  surety  awards  a 
completion  of  a  defaulted  F 
contract  or  completes  it  by 
acceptable  means,  the  FHV 
consider  the  terms  of  the  oi 
contract  to  be  in  effect  and 
work  will  be  completed  in  i 
with  the  approved  plans  an 
specifications  included  thei 
further  FHWA  approval  or 
action  will  therefore  be  nee 
connection  with  any  defaul 
aid  contract  awarded  by  a 
this  procedure,  the  constru( 
eligible  for  Federal  particip 
project  should  not  exceed  t 
representing  what  the  cost 
been  if  the  construction  ha( 
completed  as  contemplated 
and  specifications  under  th 
contract 

Record  of  materia 

(a)  The  provisions  in  this 
required  to  facilitate  FHW/ 
compile  data  on  Federal-aii 
for  the  establishment  of  hig 
construction  usage  factors. 

(b)  On  all  Federal-aid  coi 
contiacts,  except  Federal-a 
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detail  commensorate  with  the  magnitude 
and  complexity  of  the  issues  involved. 

(d)  In  those  cases  where  the  SHA 
receives  an  adverse  decision  in  an 
amount  more  than  the  SHA  was  able  to 
support  prior  to  the  decision  or  settles  a 
claim  in  an  amount  more  than  the  SHA 
can  support,  the  FHWA  will  participate 
up  to  the  appropriate  Federal  matching 
share,  to  the  extent  that  it  hivolves  a 
Federal-aid  participating  portion  of  the 
contract,  provided  that: 

(1)  The  FHWA  was  consulted  and 
concurred  in  the  proposed  coarse  of 
action; 

(2)  All  appropriate  courses  of  action 
had  been  considered;  and 

(3)  The  SHA  pursued  the  case 
diligently  and  in  a  professional  manner. 

(e)  Federal  funds  will  not  participate: 

(1)  If  it  has  been  determined  that  SHA 
employees,  officers,  or  agents  acted  with 
gross  negligence,  or  participated  in 
intentional  acts  or  omissions,  fraud,  or 
other  acts  not  consistent  with  usual 
State  practices  in  project  design,  plan 
preparation,  contract  administration,  or 
other  activities  which  gave  rise  to  the 
claim; 

(2)  In  such  cost  items  as  consequential 
or  punitive  damages,  anticipated  profit, 
or  any  award  or  payment  of  attorney's 
fees  paid  by  a  State  to  an  opposing 
party  in  litigation;  and 

(3]  In  tort,  inverse  condenmation,  or 
other  claims  erroneously  styled  as 
claims  "under  a  contract." 

(f)  Payment  of  interest  associated  with 
a  claim  vsrill  be  eligible  for  participation 
provided  tfiat  the  payment  to  the 
contractor  for  interest  is  allowable  by 
State  statute  or  specification  and  the 
costs  are  not  a  result  of  delays  caused 
by  dilatory  action  of  the  State  or  the 
contractor.  The  interest  rates  must  not 
exceed  the  rate  provided  for  by  the 
State  statute  or  specification. 

(gj  In  cases  where  SHA's  a^rmatively 
recover  compensatory  damages  through 
contract  claims,  cross-claims,  or  counter 
claims  from  contractors,  subcontractors, 
or  their  agents  on  projects  on  which 
there  was  Federal-aid  participation,  the 
Federal  share  of  such  recovery  shall  be 
equivalent  to  the  Federal  share  of  the 
project  or  projects  involved.  Such 
recovery  shaO  be  credited  to  the  project 
or  projects  from  which  the  claim  or 
claims  arose. 

9S35.125    Tarmlnation  of  contract 

(a)  All  contracts  exceeding  $10,000 
shall  contain  suitable  provisions  for 
termination  by  the  State,  including  the 
manner  by  which  the  termination  will  be 
efiected  and  the  basis  for  settlement.  In 
additioa  such  contracts  shall  describe 
conditions  under  which  the  contract 


may  be  terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(b)  The  SHA  prior  to  termination  of  a 
Federal-aid  contract  shall  consult  with 
and  receive  the  concurrence  of  the 
Division  Administrator.  The  extent  of 
Federal-aid  participation  in  contract 
termination  costs,  including  final 
settlement,  will  depend  upon  the  merits 
of  the  individual  case,  However,  under 
no  circumstances  shall  Federal  funds 
participate  in  anticipated  profit  on  work 
not  performed. 

(c)  Except  as  provided  for  in 
paragraph  (e)  of  this  section,  normal 
Federal-aid  plans,  specifications,  and 
estimates,  advertising,  and  award 
procedures  are  to  be  followed  when  a 
SHA  awards  the  contract  for  completion 
of  a  terminated  Federal-aid  contract. 

(d)  When  a  SHA  awards  the  contract 
for  completion  of  a  Federal-aid  contract 
previously  terminated  for  default,  the 
construction  amount  eligible  for  Federal 
participation  on  the  project  should  not 
exceed  whichever  amount  is  the  lesser, 
either: 

(1)  The  amount  representing  the 
payments  made  under  the  original 
contract  plus  payments  made  under  the 
new  contract;  or 

(2)  The  amount  representing  what  the 
cost  would  have  been  if  the  construction 
had  been  completed  as  contemplated  by 
the  plans  and  specifications  under  the 
original  contract. 

(e)  If  the  surety  awards  a  contract  for 
completion  of  a  defaulted  Federal-aid 
contract  or  completes  it  by  some  other 
acceptable  means,  the  FHWA  will 
consider  the  terms  of  the  original 
contract  to  be  in  effect  and  that  the 
work  wrill  be  completed  in  accordance 
with  the  approved  plans  and 
specifications  included  therein.  No 
further  FHWA  approval  or  concurrence 
action  will  therefore  be  needed  in 
connection  with  any  defaulted  Federal- 
aid  contract  awarded  by  a  surety.  Under 
this  procedure,  the  construction  amount 
eligible  for  Federal  participation  on  the 
project  should  not  exceed  the  amount 
representing  what  the  cost  would  have 
been  if  the  construction  had  been 
completed  as  contemplated  by  the  plans 
and  specifications  under  the  original 
contract 

S  635.1 26    Record  of  materials,  suppllea, 
andlat>or. 

(a)  The  provisions  in  this  section  are 
required  to  facilitate  FHWA's  efforts  to 
compile  data  on  Federal-aid  contracts 
for  the  establishment  of  highway 
construction  usage  factors. 

(b)  On  all  Federal-aid  construction 
contiacts,  except  Federal-aid  secondary 


and  o^-system  projects,  those  which 
provide  solely  for  die  installation  of 
protective  devices  at  railroad  crossings, 
those  which  are  constructed  on  a  force 
account  or  direct  labor  basis,  highway 
beautification  contracts,  and  contracts 
for  which  the  total  final  construction 
cost  for  roadway  and  bridge  Is  less  than 
$1,000,000  the  SHA  shall  require  the 
contractor 

(1)  To  become  familiar  with  the  list  of 
specific  materials  and  supplies  including 
labor-hour  and  gross  earning  items 
contained  In  Form  FHWA-47, 
"Statement  of  Materials  and  Labor  Used 
by  Contractors  on  Highway 
Construction  Involving  Federal  Funds," 
prior  to  the  commencement  of  work 
under  this  contract; 

(2)  To  maintain  a  record  of  the  total 
cost  of  all  materials  and  supplies 
purchased  for  and  incorporated  in  the 
work,  and  also  of  the  quantities  of  those 
specific  materials  and  supplies  listed  on 
Form  FHWA-47,  and  In  the  units  shown; 
and 

(3]  To  furnish,  upon  the  completion  of 
the  contract  to  the  SHA  on  Form 
FHWA-47  both  the  data  required  in 
paragraph  (b)(2)  of  this  section  relative 
to  materials  and  supplies  and  a  final 
labor  summary  for  all  contract  work 
Indicating  the  total  hours  worked  and 
the  gross  earnings. 

(c)  Upon  receipt  from  the  contractor, 
the  SHA  shall  review  the  Form  FHWA- 
47  for  reasonableness  and  promptly 
transmit  the  form  to  the  Division 
Administrator  In  accordance  with  the 
instructions  printed  in  the  form. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

llllnola  Permanent  Regulatory 
Program;  Permit  iaauance 

aqency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  OSM  Is  aimouncing  the 
approval  of  a  proposed  amendment  to 
the  Illinois  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Illinois  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  modifies  the  permit 
issuance  requirements  at  i  1773.19  in 


tide  62  of  the  Illinois  Administrative 
Code  (lAC)  and  at  section  2.11(d)  of  the 
Illinois  Surface  Coal  Mining  Land 
Conservation  and  Reclamation  Act 
(State  Act).  The  amendment  makes  the 
requirements  of  the  Illinois  program  no 
less  effective  than  the  Federal  program, 
tmcnvi  OATK  August  2, 1991. 
POA  FUltTHER  INPOMMATION  CONTACT: 

Mr.  lames  P.  Pulton,  Director,  Springfield 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  511  West 
Capitol  Avenue,  suite  202.  Springfield, 
Illinois  62704,  Telephone:  (217)  492-4495. 
•UPPI.EMENTARY  INFORMATION: 

I.  Background  on  the  Illinois  Program. 

II.  Submission  of  Amendments, 
m.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Commenta. 

V.  Director't  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Qlinois  Program 

On  June  1, 19B2,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  Information  pertinent 
to  the  general  background  of  the  Illlnoii 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  June  1, 1982  Federal  Register  (47 
FR  23883).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  913.10,  913.15.  913,16.  and 
913.17. 

n.  Submlssloo  of  Amendments 

On  August  29, 1990,  the  Illinois 
General  Assembly  amended  section 
2.11(d)  of  the  State  Act  to  make  the 
issuance  of  coal  mine  permits  in  Illinois 
consistent  with  the  Federal  counterpart 
provisions  of  section  514(c)  of  SMCRA. 
This  amendment  of  the  State  Act 
requires  that  the  Illinois  regulatory 
program  also  be  amended.  In  response 
to  the  statutory  change  and  to  make  the 
requirements  of  the  Illinois  program  no 
less  effective  than  the  Federal  program. 
Illinois  by  letter  dated  March  5, 1991 
(Administrative  Record  No.  IL-1144) 
submitted  proposed  changes  to  Its 
permit  Issuance  regulations  at  62  lAC 
1773.19. 

OSM  announced  receipt  of  the 
proposed  amendments  in  the  April  1, 
1991  Federal  Register  (56  FR  13300)  and 
in  the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment 
The  comment  period  closed  on  May  1, 
1991. 

Because  proposed  changes  to  the 
State  Act  were  Inadvertently  omitted 
from  the  April  1, 1991  Federal  Register 
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notice,  OSM  reopened  the  pubbc 
comment  period  and  provided 
opportunity  for  a  public  hearing  in  the 
May  m  1991  Federal  Register  (56  FR 
24359).  The  comment  period  closed  on 
July  1. 1991. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17,  are  the  Director's  Hndings 
concerning  the  proposed  amendment  to 
the  Illinois  program  submitted  on  March 
5.1991. 

Revisions  to  Illinois' Regulations  That 
Are  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 

State  Regulation— 62  lAC  1773.19(b)  (1), 

(2) 
Subject — ^Permit  Issuance 
Federal  Counterpart— 30  CFR  773.19(a) 

Because  the  above  proposed  revisions 
are  identical  in  meaning  to  the 
corresponding  Federal  regulations,  the 
Director  finds  that  Illinois'  proposed  rule 
is  no  less  elective  than  the  Federal  rule. 

Revisions  to  Illinois' Statutes  That  Are 
Not  Substantively  Identical  to  the 
Corresponding  Federal  Regulations 

Section  ZlJfdJ  of  the  State  Act 

Illinois  amended  section  2.11(d)  of  the 
State  Act  to  make  permit  issuance  occur 
simultaneously  with  permit  application 
approval  by  deleting  the  provision 
relating  to  hearings.  The  deletion  of  this 
provision  renders  section  2.11(d)  of  the 
State  Act  no  less  stringent  than  section 
514(c)  of  SMCRA. 

IV.  Summary  and  Dispontion  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  April  1, 1991,  Federal 
Register  (56  FR  13300)  ended  on  May  1, 
1991.  No  comments  were  received  and 
the  schediUed  public  hearing  was  not 
held  as  no  one  requested  an  opportunity 
to  provide  testimony.  The  public 
comment  period  was  reopened  in  the 
May  aa  1991  Federal  Register  (56  FR 
24359).  Again,  no  comments  were 
received  and  the  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportimity  to  provide 
testimony. 

Agency  Comments 

Pursuant  to  secUon  503(b)  of  SMCRA 
and  the  implementing  regidations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Illinois  program.  No  comments  were 
received. 


V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  amendment  to 
the  Illinois  regulatory  program 
submitted  on  March  5, 1991.  The  Federal 
rules  at  30  CFR  part  913  concerning  the 
Illinois  program  are  being  amended  to 
implement  the  Director's  decision.  This 
final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  states  to  conform  their 
programs  to  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

Effect  of  the  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  a  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
programs.  In  his  oversight  of  the  Illinois 
program,  the  Director  will  recognize 
only  the  statutes,  regulations,  and  other 
materials  approved  by  him,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Illinois  of  only  such  provisions. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  etseq.).  Although 
the  Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories,  the  EPA  conciirred 
without  comment 

VI.  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d)).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4,  7, 


and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Int^or  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather.  It 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  OMB  under  44  U.S.C  3507. 

List  of  Subjects  in  30  CFR  Part  ns 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  July  18, 1991. 

Jeffrey  larrett. 

Acting  Assistant  Director.  Eoatem  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  913— ILUNOIS 

1.  The  authority  citation  for  part  913 
continues  to  read  as  follows: 

AutlMrity:  30  U.S.C.  1201  et  seq. 

2.  In  §  913.15,  a  new  paragraph  (m)  is 
added  to  read  as  follows: 

§  913.1S    Approval  of  regulatory  program 


(m)  The  following  amendment,  as 
submitted  to  OSM  on  March  5, 1991.  is 
approved  effective  August  2, 1991.  llie 
amendment  consists  of  the  following 
modifications  to  the  Illinois  program: 

1.  Revisions  of  the  following  regulations  of 
chapter  I  of  title  62  of  the  Uhoois 
Administrative  Code: 

1773.19(bHl)    Permit  Issuance 

1773.19(b)(2)    Permit  Hearings  (deleted  and 
replaced  with  Permit  Fees  and 
Reclamation  Bonds  wliich  was  formerly 
(b)(3)}. 

2.  Revision  of  the  following  statute  of  the 
Illinois  Surface  Cool  Mining  Land 
Conservation  and  Reclamation  Act: 

Section  2.11(d}    Procedures  for  Permit 
Approval. 

[FR  Doc  91-18375  Filed  8-1-91:  8:48  am] 
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30  CFR  Part  914 

Indiana  Permanent  Raguiato 
Program;  Water  Replacamer 

agency:  Office  of  Surface  Mii 
Reclamation  and  Enforcemen 
Interior. 

ACTION:  Final  rule;  approval  c 
amendment. 

summary:  OSM  is  announcin; 
approval  with  one  exception  < 
proposed  amendment  to  the  Ii 
permanent  regulatory  prograr 
(hereinafter  referred  to  as  the 
program)  under  the  Surface  V 
Control  and  Reclamation  Act 
(SMCRA).  The  amendment  cc 
proposed  changes  to  the  Indit 
Mining  Rules  concerning  hydi 
balance;  water  rights  and  rep! 
The  amendment  is  intended  ti 
obligation  to  replace  adverse! 
water  supplies  to  be  consistei 
State  water  rights  laws. 
EFFECTIVE  DATE:  August  2, 191 
FOR  FURTHER  INFORMATION  C< 
Mr.  Richard  D.  Rieke,  Directo 
Indianapolis  Field  Office.  Off 
Surface  Mining  Reclamation  i 
Enforcement,  Minton-Capeha 
Building.  575  North  PennsyivB 
room  301,  Indianapolis,  IN  46: 
Telephone  (317)  226-6166. 

SUPPLEMENTARY  INFORMATIOI 

I.  Background  on  the  Indiana  Pit)] 

II.  Submission  of  the  Amendment 
in.  Director's  Findings. 

IV.  Summary  and  Disposition  of  ( 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana 

On  July  29. 1982.  the  Indian 
was  made  effective  by  the  coi 
approval  of  the  Secretary  of  tl 
Information  pertinent  to  the  g 
background  on  the  Indiana  pr 
including  the  Secretary's  findi 
disposition  of  comments,  and 
explanation  of  the  conditions 
approval  of  the  Indiana  progr, 
found  in  the  July  26. 1982  FmIi 
Register  (47  FR  32107).  Subsec 
actions  concerning  the  condit 
approval  and  program  amend 
identified  at  30  CFR  914.15  an 

II.  Submission  of  the  Amendn 

The  Indiana  Department  of 
Resources  (IDNR)  submitted  | 
amendments  to  the  Indiana  pi 
310  Indiana  Administrative  C 
12-5-29  and  310  lAC  12-6-94 
(Administrative  Record  No.  II 
OSM  announced  receipt  of  th^ 
amendments  in  the  Novembei 
Federal  Register  (54  FR  46077: 
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and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
byOKia 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  ft 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  OMB  under  44  U.S.C  3507. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  {uly  18, 1991. 

Jeffrey  JaneM, 

Acting  Assistant  Director.  Eastern  Sutflport 
Center. 

For  the  reasons  set  out  in  the 
preamble.  tiUe  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  913— ILUNOIS 

1.  The  authority  citation  for  part  913 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seg. 

2.  In  §  913.15,  a  new  paragraph  (m)  is 
added  to  read  as  follows: 

§  913.1S    Approval  ot  ragulatory  program 
smenOiiMfils. 


(m)  The  following  amendment,  as 
submitted  to  OSM  on  March  5, 1991,  is 
approved  effective  August  2, 1991.  The 
amendment  consists  of  the  following 
modifications  to  the  Illinois  program: 

1.  Revisions  of  the  following  regulations  of 
chapter  I  of  title  62  of  the  UHikms 
Administrative  Code: 

1773.19(b)(1)    Permit  Issuance 

1773.19(b)(2)    Permit  Hearings  (deleted  and 
replaced  with  Permit  Fees  and 
Reclamation  Bonds  which  was  formerly 
(b)(3)). 

2.  Revision  of  the  following  statute  of  the 
Illinois  Surface  Coal  Mining  Land 
Conservation  and  Reclamation  Act: 
Section  2.11(d)    Procedures  for  Permit 

Approval. 

[FR  Doc.  91-18375  Filed  8-1-91;  8:46  am] 
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30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program;  Water  Replacement 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

action:  Final  rule;  approval  of 
amendment. 

summary:  OSM  is  announcing  the 
approval  with  one  exception  of  a 
proposed  amendment  to  the  Indiana 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  consists  of 
proposed  changes  to  the  Indiana  Surface 
Mining  Rules  concerning  hydrologic 
balance;  water  rights  and  replacement. 
The  amendment  is  intended  to  limit  the 
obligation  to  replace  adversely  affected 
water  supplies  to  be  consistent  with 
State  water  rights  laws. 
EFFECTIVE  DATE:  August  2, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  D.  Rieke,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania  Street, 
room  301,  Indianapolis,  IN  46204. 
Telephone  (317)  226-6166. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program. 

II.  Submission  of  the  Amendment 
in.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 

On  July  29. 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26. 1982  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.15  and  914.16. 

II.  Submisrion  of  the  Amendment 

The  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  proposed 
amendments  to  the  Indiana  program  at 
310  Indiana  Administrative  Code  (lAC) 
12-5-29  and  310  lAC  12-5-94 
(Administrative  Record  No.  IND-0683). 
OSM  announced  receipt  of  the  proposed 
amendments  in  the  November  1. 1969, 
Federal  Register  (54  FR  46077),  and.  in 


the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on 
December  1. 1989.  The  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportimity  to  provide 
testimony. 

By  letter  dated  February  22, 1990 
(Administrative  Record  No.  IND-0757), 
OSM  responded  to  Indiana's  proposed 
rules  and  requested  additional 
Information  concerning  the  proposed 
rules  and  Indiana's  interpretation  of 
those  rules.  Indiana  responded  by  letter 
dated  March  28, 1990  (Administrative 
Record  No.  IND-0765). 

Numerous  public  and  Federal  agency 
comments  were  received,  and  on  May  8, 
1990.  a  Federal  Register  notice  was 
published  which  reopened  the  public 
comment  period  (55  FR  19087).  The 
comment  period  closed  on  June  7. 1990. 
The  scheduled  public  hearing  was  not 
held  as  no  one  requested  an  opportunity 
to  provide  testimony. 

By  letter  dated  May  6. 1991 
(Administi-ative  Record  No.  IND-0887). 
OSM  requested  clarification  and 
explanation  concerning  Indiana's 
implementation  of  the  proposed  rules. 
Indiana  responded  by  letter  dated  May 
29. 1991  (Administrative  Record  No. 
IND-0875). 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 

1.  310  lAC  12-5-29    Hydrologic 
balance;  water  rights  and  replacement 

Indiana  proposes  to  amend  this 
provision  by  adding  the  following  words 
to  the  rule:  "pursuant  to  a  lawful  order 
of  an  agency  or  court  under  IC  13-2-2.5 
or  another  state  water  rights  law."  In 
addition,  a  second  sentence  would  be 
added  to  the  rule  which  reads  as 
follows:  "Water  replacement  rights  are 
not  determined  by  this  article." 

In  effect,  the  existing  requirement  to 
replace  contaminated,  diminished,  or 
interrupted  water  supplies  which  have 
been  so  affected  by  surface  mining 
activities  shall  be  subject  to  a  lawful 
order  of  an  agency  or  court  under 
Indiana  water  rights  law. 

The  Federal  provisions  concerning 
water  rights  and  replacement, 
specifically,  the  SMCRA  at  sections  717 
(a)  and  (b)  (30  U.S.C  sections  1307  (a) 
and  (b))  and  the  Federal  regulations  at 
30  CFR  Bie.41(h).  have  been  the  subject 
of  litigation. 


In  In  Re  Permanent  Surface  Mining 
Litigation  II.  Round  ID,  620  F.  Supp.  1519 
(D.D.C  1985).  the  Court  clarified  that  30 
CFR  816.41(h)  and  section  717(a)  of      . 
SMCRA  defer  to  State  water  law  in 
cases  of  legitimate  water  use.  This 
opinion  was  upheld  upon  appeal  in 
National  Wildlife  Federation  v.  Hodel 
839  F.2d  094  (D.C.  Cir.  1968). 

During  the  course  of  litigation  before 
the  district  court  the  Secretary  of  the 
Department  of  the  Interior  reinterpreted 
30  CFR  816.41(h)  and  stated  the 
following: 

The  Secretary  agrees  that  section 
717(a)  requires  a  deference  to  state 
water  law  on  questions  of  water  use, 
and  thus  interprets  section  717(b)  and 
the  rule  at  issue  as  not  requiring  the 
replacement  of  water  supplies  to  the 
extent  a  surface  coal  mine  operator 
consumes  or  legitimately  uses  the  water 
supply  under  a  senior  water  right 
determined  under  applicable  law.  620  F. 
Supp.  at  1S25. 

Therefore,  Indiana's  proposal  to 
subjugate  its  SMCRA-based  water  rights 
and  replacement  provisions  to  Indiana 
water  rights  law  is  consistent  with 
SMCRA  and  the  Federal  regulations. 
Within  the  context  of  this  finding, 
however,  the  proposed  amendment 
raises  specific  concerns. 

As  quoted  above,  the  Secretary  of  the 
Interior  has  determined  that  30  CFR 
816.41(h]  does  not  require  the 
replacement  of  water  supplies  to  the 
extent  a  person  who  conducts  surface 
mining  activities  consumes  or 
legitimately  uses  a  water  supply  under  a 
senior  water  right.  30  CFR  816.41(h) 
does,  however,  require  the  replacement 
of  water  supplies  that  have  been 
adversely  impacted  by  contamination, 
diminution,  or  interruption  proximately 
resulting  from  surface  mining  activities 
that  do  not  directly  involve  the 
legitimate  consumption  or  use  of  a  water 
supply  under  a  State's  water  rights  laws. 
The  court  did  not  require  deference  to 
State  water  laws  in  cases  where 
legitimate  water  use  was  not  involved. 
For  example,  if  a  water  supply  is 
contaminated  by  leachate  from  a  waste 
pile,  such  contamination  would  not  be 
the  result  of  the  legitimate  use  of  water 
under  the  Indiana  water  rights  laws  and 
would  require  replacement  under  30 
CFR  816.41(h).  As  another  example, 
suppose  a  person's  surface  or  ground 
water  supplies  are  interrupted  or 
diminished  as  a  consequence  of  blasting 
operations.  Such  interruption  or 
diminution  is  not  caused  by  a  legitimate 
water  use  by  a  person  conducting 
surface  mining  activities  and  would 
require  replacement  under  30  CFR 
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616.41(h).  Therefore,  to  be  no  less 
effective  than  the  Federal  regulations, 
under  the  proposed  Indiana  amendment, 
if  contamination,  diminution,  or 
interruption  results  from  surface  mining 
activities  that  do  not  exercise  a 
legitimate  use  of  a  water  supply, 
replacement  must  be  required. 

The  proposed  amendments  tie 
replacement  of  an  affected  water  supply 
to  a  lawful  order  of  an  agency  or  court 
order  under  IC  13-2-2.5  or  another  State 
water  rights  law.  However,  neither  the 
proposed  amendments  nor  the  cited 
Indiana  water  rights  laws  address  water 
replacement  under  circumstances  which 
do  not  involve  a  legitimate  water  use  by 
a  person  who  conducts  surface  mining 
activities.  Consequently,  an  owner  of 
interest  in  real  property  who  obtains  all 
or  part  of  a  water  supply  for  legitimate 
use  from  an  underground  or  surface 
source  has  no  apparent  means  to  obtain 
replacement  under  310  lAC  12-5-29 
where  that  water  supply  has  been 
affected  by  contamination,  diminution, 
or  interruption  proximately  resulting 
from  surface  mining  activities  which  do 
not  involve  a  legitimate  water  use  by  the 
person  who  conducts  surface  mining 
activities. 

The  Director  finds,  therefore,  that  the 
proposed  amendments  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.41(h)  except  to  the  extent 
that  they  would  prevent  the  replacement 
of  affected  water  supplies  under 
circumstances  which  do  not  involve  a 
legitimate  water  use  by  the  person  who 
conducts  surface  mining  activities.  In 
addition,  the  Director  is  requiring  that 
Indiana  further  amend  310  lAC  12-5-29, 
or  otherwise  amend  the  Indiana  program 
to  clearly  require  the  replacement  of 
water  supplies  which  are  affected  by 
contamination,  diminution,  or 
interruption  proximately  resulting  from 
surface  mining  activities  which  do  not 
involve  a  legitimate  water  use  by  a 
person  who  conducts  such  activities. 

2.  310  lAC  12-5-94    Underground 
mining;  hydrologic  balance;  water  rights 
and  replacement 

This  rule  is  identical  to  310  lAC  12-5- 
29  with  the  exception  that  it  pertains  to 
tmderground  mining  activities.  Indiana 
proposes  to  amend  this  provision  by 
adding  language  identical  to  and  in  the 
same  relative  location  as  that  described 
in  Finding  1,  above. 

Water  replacement  by  underground 
mining  operations  is  not  required  by  the 
Federal  regulations,  and  there  is  no 
Federal  counterpart  to  the  proposed 
rule.  The  Director  finds,  however,  that 
the  proposed  rule  is  not  inconsistent 
with  SMCRA  and  the  Federal 
regulations  and  can  be  approved. 


IV.  Summary  and  Disposition  of 
Comments 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i).  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  U.S.  Department 
of  Agriculture,  Soil  Conservation 
Service  responded  that  it  concurred  with 
the  amendment  (Administrative  Record 
No.  IND-0705).  The  U.S.  Environmental 
Protection  Agency  responded  that  it  had 
no  comments  on  the  proposed  revisions 
(Administrative  Record  No.  IND-0708). 

The  U.S.  Fish  and  Wildlife  Service 
commented  and  recommended  that  the 
proposed  changes  not  be  allowed.  The 
commenter  stated  that  the  proposed 
amendments  would  make  it  more 
difficult  for  the  injured  party  to  obtain 
appropriate  compensation  from  the 
operator.  The  commenter  also 
questioned  whether  the  proposed 
change  would  allow  the  Indiana 
program  to  be  as  effective  as  the  Federal 
regulations  at  protecting  environmental 
values.  As  discussed  in  Finding  1,  the 
Federal  provisions  concerning  water 
replacement,  SMCRA  at  section  717  (a) 
and  (b),  and  30  CFR  816.41(h),  have  been 
the  subject  of  htigation.  As  a 
consequence  of  this  litigation,  the 
Director  has  determined  that  Indiana's 
proposal  to  subjugate  its  SMCRA-based 
water  provisions  to  Indiana  water  rights 
law  is  consistent  with  SMCRA  and  the 
Federal  regulations.  The  Director  also 
stated  in  this  finding  that,  to  be  no  less 
effective  than  the  Federal  regulations,  if 
contamination,  diminution,  or 
interruption  results  fi-om  surface  mining 
activities  that  do  not  exercise  a 
legitimate  use  of  a  water  supply, 
replacement  must  be  required. 

The  Director  does  not  take  the 
position,  however,  that  a  person 
conducting  surface  mining  activities  is 
not  responsible  for  other  consequences 
which  may  result  from  that  person's 
legitimate  use  of  its  water  supply.  Such 
consequences  would  include,  but  are  not 
limited  to,  damage  to  the  hydrologic 
balance  (30  CFR  816.41(a))  and  damage 
to  fish  and  wildlife  and  related 
environmental  values  (30  CFR  816.97(f)). 

Public  Comments 

The  pubUc  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  November  1, 1989, 
Federal  Register  (54  FR  46077).  The 
comment  period  closed  on  December  1, 

1989.  The  comment  period  was 
subsequently  reopened  in  the  May  8, 

1990,  Federal  Register  (55  FR  19087),  and 
closed  on  June  7, 1990.  Since  no  one 
requested  an  opportunity  to  testify  at 
either  of  the  scheduled  public  hearings, 


no  hearings  were  held.  The  written 
comments  received  are  discussed  below. 

The  Indiana  Coal  Council  Inc.  (ICC) 
commented  and  iterated  the  history  of 
the  proposed  Indiana  rules  and  related 
Federal  court  decisions.  The  ICC 
supports  the  proposed  amendments  and 
asserts  that  the  proposed  amendments 
are  wholly  in  accordance  with,  as 
effective  as,  and  consistent  with  the 
corresponding  Federal  SMCRA  and 
regulations.  As  discussed  in  Finding  1, 
the  Director  is  approving  the  proposed 
amendments  except  to  the  extent  that 
the  proposed  amendments  at  310  lAC 
12-5-29  would  prevent  the  replacement 
of  affected  water  supplies  under 
circumstances  which  do  not  involve  a 
legitimate  water  use  by  the  permittee. 

The  Hoosier  Environmental  Council 
(HEC)  commented  and  objected  to  the 
proposed  amendments.  HEC  adopted  by 
reference  the  objections  put  forth  by 
counsel  for  Jack  L  Jarrett,  et  al.  Jarrett 
contends  that  it  could  be  erroneously 
interpreted  that  the  proposed 
amendments  would  eliminate  any 
requirement  under  SMCRA  for  the 
replacement  of  groundwater,  and  that, 
therefore,  the  amendments  should  not 
be  approved.  Jarrett  also  asserts  that  the 
coal  industry  will  contend  that  the 
Indiana  Department  of  Natural 
Resources  (IDNR)  has  no  authority 
under  SMCRA  to  regulate  any  aspects  of 
its  use  of  groundwater.  This  industry 
view,  Jarrett  contends,  would  be  based 
on  their  assertion  that  Indiana  SMCRA 
totally  defers  to  other  State  law  on 
"water  rights"  and  that  Indiana  common 
law  gives  it  an  absolute  right  to  make  a 
non-malicious  use  of  groundwater 
irrespective  of  consequences  to  persona 
or  property.  As  discussed  in  Finding  1 
above,  the  Director  has  determined  that 
the  addition  of  the  requirement  in  the 
proposed  rule  at  310  lAC  12-5-29  that 
the  replacement  of  water  be  conducted 
pursuant  to  a  lawful  order  of  an  agency 
or  court  under  IC  13-2-2.5  or  another 
state  water  rights  law  is  consistent  with 
SMCRA  and  the  Federal  regulations  to 
the  extent  that  the  person  conducting 
surface  coal  mining  activities  exercises 
a  legitimate  use  of  the  water. 

The  Director  acknowledges  that  such 
a  deference  to  state  water  rights  law 
may  result  in  the  contamination, 
diminution  or  interruption  of  water 
supphes  of  the  citizens  of  Indiana,  or 
may  result  in  the  wasting  of  Indiana's 
water  resources.  Such  a  deference  to 
State  water  rights  law  is,  nevertheless, 
consistent  with  SMCRA  and  the  Federal 
regulations  as  interpreted  by  the  courts. 
However,  as  is  noted  in  Finding  1,  water 
replacement  is  required  by  the  Federal 
regulations  under  ciicumstanceti  where 


'     Federal  Regis 

the  contamination,  diminution 

interruption  is  not  caused  by  i 
legitimate  water  use.  The  Dire 
requiring  that  Indiana  amend 
12-5-29  to  clearly  require  the 
replacement  of  water  supplies 
by  surface  mining  activities  w 
not  involve  a  legitimate  water 
person  conducting  surface  mii 
activities.  In  addition,  the  con 
may  seek  to  address  the  issue 
replacement  through  the  India 
legislature. 

The  Director  does  not  take  l 
position,  however,  that  a  pers 
conducting  surface  mining  act 
not  responsible  for  other  cons 
which  may  result  from  that  pe 
legitimate  use  of  its  water  sup 
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limited  to.  damage  to  the  hydi 
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The  National  Coal  Associat 
commented  in  support  of  the  j 
amendments.  NCA  stated  tha 
amendments  clarify  that  the  L 
surface  mining  law  refiects  th 
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water  rights  law.  As  discussei 
Finding  1,  the  Director  notes  t 
SMCRA  defers  to  state  water 
in  cases  of  legitimate  water  ui 
surface  mining  operation. 

V.  Director't  Decision 

As  discussed  in  Finding  1  a 
Director  is  approving  the  prop 
amendment  to  310  lAC  12-5-2 
to  the  extent  that  it  would  pre 
replacement  of  affected  watci 
under  circumstances  which  d( 
involve  a  legitimate  water  use 
person  conducting  surface  mL 
activities.  In  addition,  the  Din 
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lAC  12-5-29,  or  otherwise  am 
program  to  clearly  require  the 
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person  conducting  surface  mi: 
activities. 

As  discussed  in  Finding  2,  t 
is  approving  the  proposed  am 
310  lAC  12-5-94. 

The  Federal  regulations  at : 
914  codifying  decisions  conce 
Indiana  program  are  being  an 
implement  this  decision.  This 
is  being  made  effective  imme* 
expedite  the  State  program  ai 
process  and  to  encourage  the 
conform  their  programs  with  I 
standards  without  delay.  Con 
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no  hearings  were  held.  The  written 
comments  received  are  discussed  below. 

The  Indiana  Coal  Council  Inc.  (ICC) 
commented  and  iterated  the  history  of 
the  proposed  Indiana  rules  and  related 
Federal  court  decisions.  The  ICC 
supports  the  proposed  amendments  and 
asserts  that  the  proposed  amendments 
are  wholly  in  accordance  with,  as 
effective  as,  and  consistent  with  the 
corresponding  Federal  SMCRA  and 
regulations.  As  discussed  in  Finding  1, 
the  Director  is  approving  the  proposed 
amendments  except  to  the  extent  that 
the  proposed  amendments  at  310  lAC 
12-5-29  would  prevent  the  replacement 
of  affected  water  supplies  under 
circumstances  which  do  not  involve  a 
legitimate  water  use  by  the  permittee. 

The  Hoosier  Environmental  Council 
(HEC)  commented  and  objected  to  the 
proposed  amendments.  HEC  adopted  by 
reference  the  objections  put  forth  by 
counsel  for  Jack  L.  Jarrett,  et  al.  Jarrett 
contends  that  it  could  be  erroneously 
interpreted  that  the  proposed 
amendments  would  eliminate  any 
requirement  under  SMCRA  for  the 
replacement  of  groundwater,  and  that, 
therefore,  the  amendments  should  not 
be  approved.  Jarrett  also  asserts  that  the 
coal  industry  will  contend  that  the 
Indiana  Department  of  Natural 
Resources  (IDNR)  has  no  authority 
under  SMCRA  to  regulate  any  aspects  of 
its  use  of  groundwater.  This  industry 
view,  Jarrett  contends,  would  be  based 
on  their  assertion  that  Indiana  SMCRA 
totally  defers  to  other  State  law  on 
"water  rights"  and  that  Indiana  common 
law  gives  it  an  absolute  right  to  make  a 
non-malicious  use  of  groundwater 
irrespective  of  consequences  to  persons 
or  property.  As  discussed  in  Finding  1 
above,  the  Director  has  determined  that 
the  addition  of  the  requirement  in  the 
proposed  rule  at  310  lAC  12-5-29  that 
the  replacement  of  water  be  conducted 
pursuant  to  a  lawful  order  of  an  agency 
or  court  under  IC  13-2-2.5  or  another 
state  water  rights  law  is  consistent  with 
SMCRA  and  the  Federal  regulations  to 
the  extent  that  the  person  conducting 
surface  coal  mining  activities  exercises 
a  legitimate  use  of  the  water. 

The  Director  acknowledges  that  such 
a  deference  to  state  water  rights  law 
may  result  in  the  contamination, 
diminution  or  interruption  of  water 
supphes  of  the  citizens  of  Indiana,  or 
may  result  in  the  wasting  of  Indiana's 
water  resources.  Such  a  deference  to 
State  water  rights  law  is,  nevertheless, 
consistent  widi  SMCRA  and  the  Federal 
regulations  as  interpreted  by  the  courts. 
However,  as  is  noted  in  Finding  1,  water 
replacement  is  required  by  the  Federal 
regulations  under  circumstances  where 


the  contamination,  diminution,  or 
interruption  is  not  caused  by  a 
legitimate  water  use.  The  Director  is 
requiring  that  Indiana  amend  310  lAC 
12-5-29  to  clearly  require  the 
replacement  of  water  supplies  affected 
by  surface  mining  activities  which  do 
not  involve  a  legitimate  water  use  by  a 
person  conducting  surface  mining 
activities.  In  addition,  the  commenter 
may  seek  to  address  the  issue  of  water 
replacement  through  the  Indiana 
legislature. 

The  Director  does  not  take  the 
position,  however,  that  a  person 
conducting  surface  mining  activities  is 
not  responsible  for  other  consequences 
which  may  result  from  that  person's 
legitimate  use  of  its  water  supply.  Such 
consequences  would  include,  but  are  not 
limited  to,  damage  to  the  hydrologic 
balance  (30  CFR  816.41(a)]  and  damage 
to  Bsh  and  wildlife  and  related 
environmental  values  (30  CFR  816.97(f)). 

The  National  Coal  Association  (NCA) 
commented  in  support  of  the  proposed 
amendments.  NCA  stated  that  the 
amendments  clarify  that  the  Indiana 
surface  mining  law  reflects  the  purpose 
of  section  717(a)  of  SMCRA;  that  is. 
SMCRA  does  not  disturb  existing  state 
water  rights  law.  As  discussed  in 
Finding  1.  the  Director  notes  that 
SMCRA  defers  to  state  water  rights  law 
in  cases  of  legitimate  water  use  by  a 
surface  mining  operation. 

V.  Director't  Decision 

As  discussed  in  Finding  1  above,  the 
Director  is  approving  the  proposed 
amendment  to  310  lAC  12-5-29  except 
to  the  extent  that  it  would  prevent  the 
replacement  of  affected  water  supplies 
under  circumstances  which  do  not 
involve  a  legitimate  water  use  by  a 
person  conducting  surface  mining 
activities.  In  addition,  the  Director  is 
requiring  that  Indiana  further  amend  310 
lAC  12-5-29,  or  otherwise  amend  its 
program  to  clearly  require  the 
replacement  of  water  supplies  which  are 
affected  by  contamination,  diminution, 
or  interruption  proximately  resulting 
from  surface  mining  activities  which  do 
not  involve  the  legitimate  water  use  by  a 
person  conducting  surface  mining 
activities. 

As  discussed  in  Finding  2,  the  Director 
is  approving  the  proposed  amendment  to 
310  lAC  12-5-94. 

The  Federal  regulations  at  30  CFR  part 
914  codifying  decisions  concerning  the 
Indiana  program  are  being  amended  to 
implement  this  decision.  This  fmal  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  the  states  to 
conform  their  programs  with  the  Federal 
standards  without  delay.  Consistency  of 


State  and  Federal  standards  is  required 
by  SMCRA 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  a  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
programs.  In  the  oversight  of  the  Indiana 
program,  the  Director  will  recognize 
only  the  approved  program,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Indiana  of  such  provisions. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.].  In 
response  to  OSM's  request  for 
concurrence,  the  EPA  stated  that  it 
concluded  that  the  proposed  amendment 
demonstrates  the  legal  authority, 
administrative  capability,  and  technical 
conformity  with  controlling  Federal 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  regulations 
to  maintain  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act.  as  amended  (33  U.S.C. 
1251  etseq.]. 

VI.  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA  30 
U.S.C  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  OfRce  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4,  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 


The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  SO  CFR  Part  914 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated  July  19. 199t 
)effrey  ^mtt 

Acting  Assistant  Director.  Eastern  Support 
Center 

For  the  reasons  set  out  in  the 
preamble,  tide  30.  chapter  VIL 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIAf4A 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  Section  914.15  is  amended  by 
adding  a  new  paragraph  (ff)  to  read  as 
follows: 

S  914.15    Approval  of  reeulatory  program 
amendments. 


(ff)  With  the  exceptions  noted  hereia 
the  following  amendment  to  the  Indiana 
program  as  submitted  to  OSM  by 
Indiana,  is  approved  effective  August  2, 
1991:  AmendmenU  to  310  lAC  12-5-29 
concerning  hydrologic  balance,  water 
rights  and  replacement  except  to  the 
extent  that  the  amendment  would 
prevent  the  replacement  of  affected 
water  supplies  under  circumstances 
which  do  not  involve  a  legitimate  water 
use  by  a  person  conducting  surface 
mining  activities;  and  310  lAC  12-'5-94 
concerning  underground  mining, 
hydrologic  balance,  water  rights  and 
replacement. 

3.  In  Section  914.16,  paragraph  (f)  is 
added  to  read  as  follows: 

§914.16    Required  pfograiw  amaodmente. 
•        •        •        «        • 

(f)  By  January  3, 1992,  Indiana  shall 
amend  310  lAC  12-S-29,  or  otherwise 
amend  the  Indiana  regulatory  program 
to  clearly  require  the  replacement  of 
water  supplies  which  are  affected  by 
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contamination,  diminution,  or 

interruption  proximately  resulting  from 

surface  mining  activities  which  do  not 

involve  a  legitimate  water  use  by  a 

person  conducting  these  surface  mining 

activities. 

*        *        •        •        * 

(FR  Doc.  91-18373  Filed  8-1-91;  8:45  am] 

■NJJNQ  CODE  431<M)5-M 


30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program;  Administrative  Changes 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  announcing  the 
approval  of  and  a  required  amendment 
to  a  proposed  amendment  to  the  Indiana 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Indiana 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  (Program 
Amendment  Number  91-2)  consists  of 
proposed  changes  to  the  Indiana  Surface 
Mining  Statute  provisions  concerning 
the  administration  of  the  Indiana 
program.  The  amendment  is  intended  to 
make  specific  changes  to  the 
administrative  responsibilities  and 
procedures  as  they  affect  the  approved 
program. 

EFFECTIVE  DATE:  August  2. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Richard  D.  Rieke,  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania  Street 
room  301,  Indianapolis,  IN  46204. 
Telephone  (317)  226-6166. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program. 
U.  Submission  of  the  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Detenninations. 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 


approval  and  program  amendments  are 
identified  at  30  CFR  914.15  and  914.16. 

n.  Submission  of  the  Amendment 

By  letter  dated  February  15. 1991, 
(Administrative  Record  No.  IND-0836). 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  proposed 
Program  Amendment  Number  91-2  to 
the  Indiana  program  at  Indiana  Code 
(IC)  4-26-3-27.8;  IC  13-4.1;  IC  14-3-1; 
and  IC  14-3-3.  The  proposed 
amendment  is  part  of  Indiana's  1990 
Senate  Enrolled  Act  No.  362  (Public  Law 
28-1990). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  March  15, 
1991.  Federal  Register  (56  FR  11133).  and 
in  the  same  notice,  opened  the  public 
comment  period  and  provided 
opportimity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
April  15, 1991.  The  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

ni.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program.  Any 
revisions  not  specifically  discussed 
below  are  found  to  be  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  regulations.  Revisions  which 
are  not  discussed  below  contain 
language  similar  to  the  corresponding 
Federal  rules,  concern  nonsubstantive 
wording  changes,  or  revise  cross- 
references  and  paragraph  notations  to 
refiect  organizational  changes  resulting 
from  this  amendment. 

1.  IC  4-26-3-27.8 

This  new  section  provides  for  the 
continuation  of  the  Natural  Resources 
Commission  (NRC).  the  IDNR  and  other 
agencies  or  elements  of  the  IDNR.  IC  4- 
26-3  is  known  as  Indiana's  "Sunset"  law 
and  under  IC  4-26-3-27,  the  !DNR  was 
scheduled  for  termination.  The  proposed 
amendment  provides  for  the 
continuation  of  the  IDNR.  The  Director 
finds  that  the  proposed  amendment  is  in 
accordance  with  SMCRA  section 
503(a)(3)  which  requires  the  State  under 
its  approved  regulatory  program  to 
maintain  a  State  regulatory  authority  to 
regulate  surface  coal  mining  and 
reclamation  operations. 

2.  IC  13-4.1-2-2.5 

This  new  section  requires  the  director 
of  the  IDNR  to  develop  a  policy  and 
procedures  manual  to  standardize  the 
implementation  of  IC  13-4.1.  The 


Director  finds  the  proposed  amendment 
to  be  in  accordance  with  SMCRA 
section  503(a)(7)  which  requires  the 
State  to  develop  rules  and  regulations 
consistent  with  regulations  issued  by  the 
Secretary  of  the  Department  of  the 
Interior  pursuant  to  SMCRA. 

3.  IC  13-4.1-4-1 

This  provision  is  being  amended  by 
adding  subsections  (2)  and  (3). 
Subsection  (2)  requires  an  applicant  to 
mail  a  copy  of  the  advertisement  to  each 
person  identified  in  the  appHcation 
under  IC  13-4.1-3-3(a)  (2).  Subsection 
(3)  requires  an  applicant  to  mail  a  copy 
of  the  advertisement  to  every  person 
who  has  requested  notice  of  such 
applications.  The  Director  finds  the 
proposed  amendments  to  be  in 
accordance  with  the  provisions  of 
SMCRA  at  section  513(a)  concerning 
public  notice. 

4.  IC  13-4.1-4-2 

This  provision  is  being  amended  by 
the  addition  of  subsection  (c),  and  a 
reference  to  the  new  subsection  (c)  is 
added  in  subsections  (a)  and  (b).  New 
subsection  (c)  requires  Oiat  a  public 
hearing  shall  be  held  on  a  proposed 
initial  or  revised  application  upon  the 
request  of  the  applicant,  the  filing  of  a 
petition  by  25  individuals  who  meet 
specified  age,  residence,  or  real  property 
ownership  requirements,  or  by  the 
motion  of  the  director  of  the  IDNR.  The 
Director  finds  the  proposed  amendments 
to  be  in  accordance  with  the  public 
notice  and  public  hearings  provisions  at 
SMCRA  section  513. 

5.  IC  13-^.1-4-5 

This  provision  is  being  amended  by 
deleting  subsection  (a).  Subsection  (b)  is 
relettered  as  subsection  (a)  and  is 
rewritten  to  indicate  that  permit 
decisions  will  be  made  by  the  director  of 
the  IDNR  rather  than  by  the  NRC.  New 
subsection  (a)  requires  the  director  of 
the  IDNR  to  notify  the  applicant  of  the 
director's  decision  regarding  the 
application.  New  subsection  (a)  also 
states  that  if  the  apphcation  is 
disapproved,  the  notification  shall  set 
forth  specific  reasons  for  the 
application's  disapproval.  The  provision 
deleted  from  old  subsection  (a)  which 
requires  notification  of  local  government 
officials  is  being  relocated  to  new 
section  SC  13-4.1-4-5.3.  The  Director 
finds  that  the  proposed  revisions  are  no 
less  stringent  than  SMCRA  section 
510(a)  which  requires  such  notification 
of  local  government  officials,  and  in 
accordance  with  SMCRA  section  503 
which  requires  a  State  regulatory 
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authority  capable  of  carrying 
provisions  of  the  regulatory  pi 

6.  IC  13-4.1-A-5.1 

This  new  section  is  added  t 
the  director  of  the  IDNR  to  iss 
permit  if  all  of  the  following  a 
application  is  approved;  the  b 
requirements  of  IC  13-4.1-6  ai 
the  30-day  period  specified  ui 
section  IC  13-4.1-4-5(b)  has  e 
The  referenced  provision  at  I( 
5(b]  authorizes  that  a  hearing 
requested  by  the  applicant,  or 
person  with  an  interest  which 
be  adversely  affected,  within 
after  the  applicant  is  notified 
approval  or  disapproval  of  th( 
application. 

The  Director  finds  that  the  ] 
provisions  are  in  accordance 
SMCRA  at  section  514(c)  con( 
permit  issuance  and  the  avail 
hearing  on  the  reasons  for  the 
determination  on  a  permit  apj 

7.  IC  13-4.1-4-52 

This  new  section  is  added  t 
that  notwrithstanding  IC  4-21.i 
permit  issued  under  section  5 
chapter  IC  13-4.1-4  is  effectiv 
issuance,  unless  a  stay  of  the 
been  granted  under  section  6 
IC  13-4.1-4.  IC  4-21.5-3-5  req 
notice  to  designated  persons  i 
grant,  renewal,  restoration,  tr 
denial  of  a  license.  The  Direcl 
the  proposed  amendment  to  b 
accordance  with  SMCRA  sec 
concerning  permit  issuance. 

8.  IC  13-4.1-4-5.3 

This  new  section  is  added  t 
that  within  10  days  after  a  pe 
issued,  the  director  of  the  ID> 
notify:  local  government  offic 
person  identified  in  the  permi 
application  under  IC  13-4.1-3 
each  person  who  has  requesti 
hearing  under  IC  13-4.1-4-2(c 
each  person  who  has  requesti 
notice.  The  notice  must  incluc 
description  of  the  land's  local 

The  Federal  regulations  at : 
773.19(b)  concerning  notificat 
the  regulatory  authority  to  iss 
notification  of  the  decision  to 
permit  to  the  following  persoi 
entities:  The  appHcant  each  | 
files  comments  or  objections 
permit  application,  and  each 
informal  conference.  In  the  pi 
the  Federal  Register  notice  w 
proposed  the  Federal  regulati 
CFR  773.19(b)  (47  FR  27698,  ]\ 
1982),  OSM  stated  that  the  ru 
require  notification  of  person 
objections  to  a  permit  becaus 
objectors  should  have  adequi 


Iday,  August  2,  1991  /  Rules  and  Regulations 


Federal  Register  /  Vol.  58,  No.  149  /  Friday.  August  2.  1991  /  Rules  and  Regulations  37017 


(ram  amendments  are 
H  914.15  and  914.18. 

ihe  Amendment 

February  15. 1991, 
ecord  No.  IND-0836). 
tment  of  Natural 
submitted  proposed 
ent  Number  91-2  to 
im  at  Indiana  Code 
C  13-4.1;  IC  14-3-1; 
i  proposed 
t  of  Indiana's  1990 
ct  No.  362  (Public  Law 

i  receipt  of  the 
lent  in  the  March  15, 
ster  (56  PR  11133).  and 
.  opened  the  public 
nd  provided 
)ubUc  hearing  on  the 
roposed  amendment, 
nt  period  ended  on 
I  scheduled  public 
sld  as  no  one 
rtunity  to  provide 

ings 

pursuant  to  SMCRA 
gulations  at  30  CFR 
are  the  Director's 
g  the  proposed 
Indiana  program.  Any 
ifically  discussed 
)  be  no  less  stringent 
no  less  effective  than 
tions.  Revisions  which 
below  contain 
)  the  corresponding 
;em  nonsubstantive 
ar  revise  cross- 
agraph  notations  to 
nal  changes  resulting 
snt. 


1  provides  for  the 
!  Natural  Resources 
).  the  IDNR  and  other 
Its  of  the  IDNR.  IC  4- 
ndiana's  "Sunset"  law 
-3-27.  the  IDNR  was 
ination.  The  proposed 
les  for  the 

I  IDNR.  The  Director 
osed  amendment  is  in 
MCRA  section 
luires  the  State  under 
itory  program  to 
igulatory  authority  to 
lal  mining  and 
tions. 


1  requires  the  director 
elop  a  policy  and 
I  to  standardize  the 
IC  13-4.1.  The 


Director  finds  the  proposed  amendment 
to  be  in  accordance  with  SMCRA 
section  503(a)(7)  which  requires  the 
State  to  develop  rules  and  regulations 
consistent  with  regulations  issued  by  the 
Secretary  of  the  Department  of  the 
Interior  pursuant  to  SMCRA. 

3.  IC  13-4.1-4-1 

This  provision  is  being  amended  by 
adding  subsections  (2)  and  (3). 
Subsection  (2)  requires  an  applicant  to 
mail  a  copy  of  the  advertisement  to  each 
person  identified  in  the  appHcation 
under  IC  13-4.1-3-3(a)  (2).  Subsection 
(3)  requires  an  apphcant  to  mail  a  copy 
of  the  advertisement  to  every  person 
who  has  requested  notice  of  such 
applications.  The  Director  finds  the 
proposed  amendments  to  be  in 
accordance  with  the  provisions  of 
SMCRA  at  section  513(a]  concerning 
public  notice. 

4.  IC  13-4.1-4-2 

This  provision  is  being  amended  by 
the  addition  of  subsection  (c),  and  a 
reference  to  the  new  subsection  (c)  is 
added  in  subsections  (a)  and  (b).  New 
subsection  (c)  requires  that  a  public 
hearing  shall  be  held  on  a  proposed 
initial  or  revised  application  upon  the 
request  of  the  applicant,  the  filing  of  a 
petition  by  25  individuals  who  meet 
specified  age,  residence,  or  real  property 
ownership  requirements,  or  by  the 
motion  of  the  director  of  the  IDNR.  The 
Director  finds  the  proposed  amendments 
to  be  in  accordance  with  the  public 
notice  and  public  hearings  provisions  at 
SMCRA  section  513. 

5.  IC  13-^.1-4-5 

This  provision  is  being  amended  by 
deleting  subsection  (a).  Subsection  (b)  is 
relettered  as  subsection  (a)  and  is 
rewritten  to  indicate  that  permit 
decisions  will  be  made  by  the  director  of 
the  IDNR  rather  than  by  the  NRC.  New 
subsection  (a)  requires  the  director  of 
the  IDNR  to  notify  the  applicant  of  the 
director's  decision  regarding  the 
application.  New  subsection  (a)  also 
states  that  if  the  application  is 
disapproved,  the  notification  shall  set 
forth  specific  reasons  for  the 
application's  disapproval.  The  provision 
deleted  from  old  subsection  (a)  which 
requires  notification  of  local  government 
officials  is  being  relocated  to  new 
section  SC  13-4.1-4-5.3.  The  Director 
finds  that  the  proposed  revisions  are  no 
less  stringent  than  SMCRA  section 
510(a)  which  requires  such  notification 
of  local  government  officials,  and  in 
accordance  with  SMCRA  section  503 
which  requires  a  State  regulatory 


authority  capable  of  carrying  out  the 
provisions  of  the  regulatory  program. 

6.  IC  13-4.1-4-5.1 

This  new  section  is  added  to  require 
the  director  of  the  IDNR  to  issue  a 
permit  if  all  of  the  following  apply:  The 
application  is  approved;  the  bonding 
requirements  of  IC  13-4.1-6  are  met;  and 
the  30-day  period  specified  under 
section  IC  13-4.1-4-5(b)  has  expired. 
The  referenced  provision  at  IC  13-4.1-4- 
5(b)  authorizes  that  a  hearing  may  be 
requested  by  the  applicant,  or  by  any 
person  with  an  interest  which  is  or  may 
be  adversely  affected,  within  30  days 
after  the  applicant  is  notified  of  the 
approval  or  disapproval  of  the 
application. 

The  Director  finds  that  the  proposed 
provisions  are  in  accordance  with 
SMCRA  at  section  514(c)  concerning  . 
permit  issuance  and  the  availability  of  a 
hearing  on  the  reasons  for  the  final 
determination  on  a  permit  application. 

7.  IC  13-4.1-4-5.2 

This  new  section  is  added  to  state 
that  notwrithstanding  IC  4-21.5-3-5.  a 
permit  issued  under  section  5.1  of 
chapter  IC  13-4.1-4  is  effective  upon 
issuance,  unless  a  stay  of  the  permit  has 
been  granted  under  section  6  of  chapter 
IC  13-4.1-4.  IC  4-21.5-3-5  requires 
notice  to  designated  persons  of  the 
grant,  renewal,  restoration,  transfer  or 
denial  of  a  license.  The  Director  finds 
the  proposed  amendment  to  be  in 
accordance  with  SMCRA  section  514(c) 
concerning  permit  issuance. 

8.  IC  13-4.1-4-5.3 

This  new  section  is  added  to  require 
that  within  10  days  after  a  permit  is 
issued,  the  director  of  the  IDNR  shall 
notify:  local  government  officials;  each 
person  identified  in  the  permit 
application  under  IC  13-4.1-3-3(a)(2); 
each  person  who  has  requested  a 
hearing  under  IC  13-4.1-4-2(c)(2);  and 
each  person  who  has  requested  such  a 
notice.  The  notice  must  include  a 
description  of  the  land's  location. 

The  Federal  regulations  at  30  CFR 
773.19(b)  concerning  notification,  require 
the  regulatory  authority  to  issue  written 
notification  of  the  decision  to  issue  a 
permit  to  the  following  persons  and 
entities:  The  applicant  each  person  who 
files  comments  or  objections  to  the 
permit  application,  and  each  party  to  an 
informal  conference.  In  the  preamble  of 
the  Federal  Register  notice  which 
proposed  the  Federal  regulation  at  30 
CFR  773.19(b)  (47  FR  27698,  June  25, 
1982).  OSM  stated  that  the  rule  would 
require  notification  of  persons  filing 
objections  to  a  permit  because  "such 
objectors  should  have  adequate  notice 


to  request  administrative  or  judicial 
review  of  the  decision."  The  proposed 
Indiana  provision,  however,  does  not 
appear  to  afford  adequate  notice  to  such 
commentors  and  objectors  because  they 
would  not  be  notified  until  a  permit  is 
issued.  After  a  permit  is  issued,  the  time 
period  specified  in  proposed  13-4.1-4- 
5(b)  for  requesting  a  hearing  on  a  permit 
decision  has  expired.  Therefore,  the 
proposed  provision  would  not  satisfy 
the  Federal  regulations  at  30  CFR 
773.19(b). 

The  Director  notes  that  the  approved 
Indiana  provisions  at  IC  13-4.1-4-4(a) 
require  that,  within  60  days  following  an 
informal  conference,  all  parties  to  that 
conference  must  be  furnished  with  the 
written  findings  granting  or  denying  the 
permit  in  whole  or  in  part  and  stating 
the  reasons  therefor.  This  requirement 
would  partially  satisfy  the  requirement 
at  30  CFR  773.19(b)  concerning 
notification  of  participants  to  an 
informal  conference,  if  the  30-day  time 
period  specified  at  IC  13-4.1-4-5(b) 
began  when  the  applicant  and  others  are 
notified  under  IC  13-4.1-4.4(a). 

The  Director  is  approving  the 
provisions  at  IC  13-4.1-4-5.3.  In 
addition,  the  Director  is  requiring  that 
Indiana  amend  the  Indiana  program  to 
provide  timely  notice  as  required  by  30 
CFR  773.19(b)(1)  of  the  decision  to 
approve  or  not  to  approve  a  permit 
application  to  each  person  who  files 
comments  or  objections  to  the  permit 
application,  and  each  party  to  an 
informal  conference  or  hearing.  Timely 
notice  is  that  which  would  allow  the 
above  persons  or  entities  to  request  a 
hearing  within  the  30-day  period 
specified  at  IC  13-4.1-4-5(b). 

9.  IC  13-4.1-5-5 

Subsections  (b)  and  (c)  have  been 
amended  to  clarify  that  authority  for 
making  decisions  on  permit  revisions 
has  been  transferred  from  the  NRC  to 
the  director  of  the  IDNR.  Language  in 
subsection  (c).  which  requires  that  any 
revisions  proposing  significant 
alterations  in  a  reclamation  plan  shall, 
at  a  minimum,  be  subject  to  notice  and 
hearing  requirements,  has  been  deleted 
and  relocated  to  new  IC  13-4.1-5-5.3. 
The  Director  finds  that  the  proposed 
changes  are  in  accordance  with  SMCRA 
section  511  concerning  revision  of 
permits. 

10.  IC  13-4.1-5-5.1 

This  new  section  is  added  to  require 
at  subsection  (a)  that  the  NRC  adopt 
rules  under  IC  4-22-2  to  define 
nonsignificant  revisions  of  a  permit 
under  section  6  of  chapter  5.  Proposed 
new  subsection  (b)  states  that  a  permit 
revision  that  would  require  significant 


alterations  in  the  reclamation  plan  may 
not  be  defined  as  nonsignificant  under 
this  section.  The  Director  finds  that  the 
proposed  subsection  (a)  is  in  accordance 
with  the  requirements  of  SMCRA  at 
section  511  concerning  revision  of 
permits.  Further,  the  Director  finds  that 
subsection  (b)  is  no  less  stringent  than 
section  511(a)(2)  of  SMCRA. 

11.  IC  13-4.1-5S.2 

This  new  section  authorizes  the 
director  of  the  IDNR  to  approve 
applications  for  permit  revisions 
submitted  under  IC  13-4.1-5  if  the 
application  is  based  only  on 
nonsignificant  revisions  of  a  permit  (as 
defined  in  the  rules  to  be  adopted  under 
IC  13-4.1-5-5.1).  This  new  provision  also 
authorizes  the  director  of  the  IDNR  to 
approve  a  nonsignificant  revision 
without  notice  and  a  hearing.  The 
Director  finds  that  the  proposed 
provisions  are  in  accordance  with 
SMCRA  at  section  511(a)(2)  concerning 
approval  of  permit  revisions. 

12  IC  13-4.1-5-5.3 

This  new  section  requires  that  an 
application  for  a  significant  permit 
revision  may  be  approved  only  after  the 
notice  and  hearing  requirements  of  IC 
13-4.1  are  compUed  with.  The  new 
provision  also  authorizes  the  director  of 
the  IDNR  to  impose  other  conditions  for 
approval  of  permit  revision  applications. 
The  Director  finds  the  proposed 
provisions  to  be  in  accordance  with  the 
requirements  of  SMCRA  at  section 
511(a)(2)  concerning  approval  of  permit 
revisions. 

13.  IC  14-3-lS 

This  provision  is  amended  to  clarify 
that  hearing  officers  shall  be  appointed 
by  the  NRC  rather  than  employed  by  the 
IDNR.  The  Director  finds  that  the 
proposed  amendments  are  in 
accordance  with  the  requirements  of 
SMCRA  at  section  503(a)(3)  which 
requires  the  State  to  maintain  a 
regulatory  authority  to  regulate  surface 
coal  mining  and  reclamation  operations 
in  accordance  with  the  requirements  of 
SMCRA. 

14.  IC  14-3-3-3 

This  provision  establishes  the  NRC 
Two  changes  are  made  to  subsection  (a) 
which  establishes  seven  ex-officio 
members  of  the  NRC.  The  word 
"commissioner's"  is  deleted  and 
replaced  by  the  word  "director's"  at 
subsection  (a)(3).  The  word 
"commissioner's"  is  deleted  and 
replaced  by  the  word  "president's"  at 
subsection  (a)(7).  These  changes  are 
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intended  to  clarify  the  makeup  of  the  ex- 
officio  appointments  to  the  NRC. 

Subsection  (c)  is  amended  to  require 
that  at  least  two  of  the  citizen 
appointees  to  the  NRC  must  have 
knowledge,  experience,  or  education  in 
the  environment  or  in  natural  resource 
conservation. 

Subsection  (e)  is  amended  to  clarify 
that  all  administrative  law  judges  must 
be  appointed  by  the  NRC. 

The  Director  finds  that  the  proposed 
amendments  are  in  accordance  with  the 
requirements  of  SMCRA  at  section 
503(a)(3)  which  requires  the  State,  under 
its  approved  regulatory  program,  to 
maintain  a  State  regulatory  authority. 

15.  IC 14-3-3-5  and  IC 14-3-3-6 

These  sections  are  amended  to 
establish  within  the  IDNR  a  Bureau  of 
Mine  Reclamation.  The  Director  finds 
that  these  amendments  are  not 
inconsistent  with  SMCRA  at  section 
503(a)(3)  which  requires  the  State,  under 
its  approved  regulatory  program,  to 
maintain  a  State  regulatory  authority  to 
regulate  surface  coal  mining  and 
reclamation  operations. 

IB.  IC  14-3-3-10 

This  section  is  amended  to  clarify  that 
an  advisory  council  may  not  act  in  any 
capacity  on  permit  applications.  This 
modification  will  have  no  effect  on  the 
newly  estabhshed  Bureau  of  Mine 
Reclamation  since  the  new  Bureau  will 
not  have  an  advisory  council.  The 
Director  finds  that  the  proposed 
amendment  is  not  inconsistent  with 
SMCRA  at  section  503(a)(3}. 

17.  TC 14-3-3-21 

This  provision  is  amended  to  establish 
the  NRC  as  the  ultimate  authority  for  all 
administrative  appeals.  Prior  to  this 
amendment,  the  ultimate  authority 
under  the  Indiana  program  was  the 
director  of  the  IDNR  in  some  situations, 
and  the  NRC  in  others.  Generally,  the 
director  of  the  IDNR  was  the  ultimate 
authority  on  all  inspection,  enforcement 
and  civil  penalty  matters.  All  such 
authority  now  rests  with  the  NRC.  This 
section  was  also  amended  to  require, 
rather  than  give  discretion  to,  the  NRC 
to  adopt  rules  to  carry  out  its  duties. 

The  Director  finds  that  the  proposed 
amendments  are  in  accordance  with 
SMCRA  at  section  503  (a)  (3) . 

18.  IC  14-3-3-24 

This  new  provision  is  added  to 
establish  that  the  director  of  the  IDNR 
shall  issue  all  Indiana  surface  coal 
mining  and  reclamation  permits  and  all 
other  licenses  as  defined  and  identified 
at  new  subsection  (a).  Permits  may  be 
issued  by  designees  of  the  director  of 


the  IDNR  who  are  full-time  employees  of 
die  EDNR.  The  Director  finds  that  the 
proposed  amendments  are  in 
accordance  with  SMCRA  at  section  503 
(a)(3). 

19.  IC  14-3-3-25 

This  provision  is  added  to  establish 
that  all  hearings  before  the  IDNR  shall 
be  heard  by  Uie  NRC.  The  Director  finds 
that  the  proposed  amendment  is  in 
accordance  with  the  provisions  of 
SMCRA  at  section  503(a)(3). 

20.  Classification  Plan 

This  proposed  provision,  section  46  of 
SEA  36Z  is  a  noncode  provision 
directing  the  Indiana  Personnel  Director 
to  prepare  a  new  classification  plan  and 
a  new  pay  plan  for  professional, 
administrative,  and  technical  positions 
in  the  new  Bureau  of  Mine  Reclamation. 

The  Director  finds  that  the  proposed 
amendment  is  in  accordance  with  the 
provisions  of  SMCRA  at  section 
503(a)(3). 

IV.  Summary  and  Dispositioa  of 
Comments 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i),  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  Fish  and  Wildlife 
Service  responded  that  it  had  no 
objections  to  the  proposed  changes.  The 
U.S.  Soil  Conservation  Service 
responded  that  it  had  no  relevant 
comments  to  offer. 

The  U.S.  Forest  Service  commented 
(Administrative  Record  No.  IND-0850) 
and  recommended  that  under  IC  13-4.1- 
4-l(b)(3)  the  Forest  Service  be  added  to 
the  list  of  agencies  to  which  the  director 
of  the  IDNR  shall  give  notice  of  the 
submission  of  an  application  for  a 
permit  or  revision.  While  this  provision 
is  not  being  amended  by  Indiana,  the 
Director  notes  that  the  list  at 
subparagraph  (b)(3)  is  not  an  exhaustive 
hst  of  all  the  agencies  which  may  have 
an  interest  in  the  proposed  operations, 
but  is  a  list  of  agencies  which,  at  a 
minimum,  must  be  so  notified.  The 
Director  recommends  that  the 
commenter  contact  the  director  of  the 
IDNR  and  request  to  be  notified  under 
IC  13-4.1-4-l(b)(3). 

Public  Comments 

The  pubUc  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  March  15, 1991, 
Federal  Register  (56  FR  11133).  The 
comment  period  closed  on  April  15, 
1991.  No  comments  were  received 
during  the  comment  period,  and  no  one 
requested  an  opportunity  to  testify  at 


the  scheduled  public  hearing  so  no 
hearing  was  held. 

By  letter  dated  March  6, 1991 
(Administrative  Record  No.  IND-0856), 
Mr.  David  H.  Pope  commented  and 
stated  that  a  complete  reading  of  the 
Indiana  Surface  Mining  Control  and 
Reclamation  Act  leads  inevitably  to  the 
conclusion  that  the  amendments 
contained  in  Indiana  Public  Law  28-1990 
do  not  vest  the  authority  to  approve 
permit  applications  in  the  director  of  the 
IDNR.  Pope  stated  that  die  1990  Indiana 
legislation  creates  confusion  as  to  who 
has  authorify  to  approve  permit 
applications  and  OSM  should  not 
approve  the  amendments.  The  Director 
disagrees  with  the  commenter.  By  letter 
dated  March  8, 1991  (Administrative 
Record  No.  IND-0853).  die  chief  legal 
counsel  for  the  Indiana  Bureau  of 
Reclamation  commented  on  the 
proposed  amendments.  Counsel  stated 
that,  under  Indiana  case  law  and  ruJes 
of  statutory  interpretation,  the  proposed 
amendments  do  not  conflict  with  other 
provisions  of  existing  Indiana  law  or 
regiilations.  In  addition.  Counsel  stated 
that  the  proposed  amendments 
designate  the  director  of  the  IDNR  or  the 
director's  delegate,  the  initial  decision- 
maker with  respect  to  permit  approval 
and  issuance,  and  the  Natural  Resources 
Commission  the  final  decision-maker  in 
contested  cases  which  must  go  to  formal 
administrative  review.  The  Director  has 
concluded  that  the  proposed 
amendments  make  the  delegations  of 
authorify  suffidendy  clear. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  proposed  Program 
Amendment  Number  91-2  as  submitted 
by  Indiana  on  February  15, 1991.  In 
addition,  as  discussed  in  Finding  8,  the 
Director  is  requiring  that  Indiana  amend 
the  Indiana  program  to  provide  timely 
notice  of  the  decision  to  approve  or  not 
to  approve  a  permit  to  each  person  who 
files  comments  or  objections  to  the 
permit  application,  and  to  each  parfy  to 
an  informal  conference  or  hearing. 

The  Federal  regulations  at  30  CFR  part 
914  codifying  decisions  concerning  the 
Indiana  program  are  being  amended  to 
implement  this  decision.  This  final  rule  . 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  the  states  to 
conform  their  programs  with  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(li),  the 
Director  is  required  to  obtain  the  written 


concurrence  of  the  Adminis' 
Environmental  Protection  A 
with  respect  to  any  provisio 
program  amendment  that  re 
water  qualify  standards  pro 
under  the  authorify  of  the  C 
Act  (33  U.S.C.  1251  et  seq.)  ( 
Air  Act  (42  U.S.C.  7401  et  se 
Director  has  determined  tha 
amendment  contains  no  pro 
these  categories  and  that  EI 
concurrence  is  not  required, 
EPA  responded  to  the  Direc 
for  comments  and  stated  thi 
no  comments  and  that  it  coi 
the  proposed  amendment 
(Administrative  Record  No. 

VI.  Procedural  Determinatic 

National  Environmental  Po. 

The  Secretary  has  detenu 
pursuant  to  section  702(d)  o 
U.S.C.  1292(d),  no  environm 
statement  need  be  prepared 
rulemaking. 

Executive  Order  12291  and 
Regulatory  Flexibility  Act 

On  July  12, 1984,  die  Offic 
Management  and  Budget  (C 
OSM  an  exemption  from  se 
and  8  of  Executive  Order  12 
actions  directly  related  to  a 
conditional  approval  of  Stai 
programs.  Therefore,  this  ac 
exempt  from  preparation  of 
impact  analysis  and  regulat 
by  0MB. 

The  Department  of  the  In 
determined  that  this  rule  wi 
significant  economic  effect 
substantial  number  of  smal 
under  the  Regulatory  Flexit 
U.S.C.  601  et  seq.).  This  rule 
impose  any  new  requiremei 
will  ensure  that  existing  rec 
established  by  SMCRA  and 
rules  will  be  met  by  the  Sta 

Paperwork  Reduction  Act 

This  rule  does  not  contaii 
collection  requirements  tha 
approval  by  the  Office  of  N^ 
and  Budget  under  44  U.S.C 

List  of  SubjecU  in  30  CFR  F 

Intergovernmental  relatic 
mining,  Underground  minin 

Dated:  July  19, 1991. 

Jeffrey  lamtt 

Acting  Assistant  Director,  East 
Center. 

For  the  reasons  set  out  Ir 
preamble,  title  30,  chapter  ■" 
subchapter  T  of  the  Code  o 
Regulations  is  amended  as 
below: 
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the  scheduled  public  hearing  so  no 
hearing  was  held. 

By  letter  dated  March  6, 1991 
(Administrative  Record  No.  IND-0856), 
Mr.  David  H.  Pope  commented  and 
stated  that  a  complete  reading  of  the 
Indiana  Surface  Mining  Control  and 
Reclamation  Act  leads  inevitably  to  the 
conclusion  that  the  amendments 
contained  in  Indiana  Public  Law  28-1990 
do  not  vest  the  authority  to  approve 
permit  applications  in  the  director  of  the 
IDNR.  Pope  stated  that  the  1990  Indiana 
legislation  creates  confusion  as  to  who 
has  authority  to  approve  permit 
applications  and  OSM  should  not 
approve  the  amendments.  The  Director 
disagrees  with  the  commenter.  By  letter 
dated  March  8, 1991  (Administrative 
Record  No.  IND-0853),  the  chief  legal 
counsel  for  the  Indiana  Bureau  of 
Reclamation  commented  on  the 
proposed  amendments.  Counsel  stated 
that,  under  Indiana  case  law  and  ruJes 
of  statutory  interpretation,  the  proposed 
amendments  do  not  conflict  with  other 
provisions  of  existing  Indiana  law  or 
regulations.  In  addibon.  Counsel  stated 
that  the  proposed  amendments 
designate  the  director  of  the  IDNR  or  the 
director's  delegate,  the  initial  decision- 
maker with  respect  to  permit  approval 
and  issuance,  and  the  Natural  Resources 
Commission  the  final  decision-maker  in 
contested  cases  which  must  go  to  formal 
administrative  review.  The  Director  has 
concluded  that  the  proposed 
amendments  make  the  delegations  of 
authority  sufficiently  clear. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  proposed  Program 
Amendment  Number  91-2  as  submitted 
by  Indiana  on  February  15, 1991.  In 
addition,  as  discussed  in  Finding  8,  the 
Director  is  requiring  that  Indiana  amend 
the  Indiana  program  to  provide  timely 
notice  of  the  decision  to  approve  or  not 
to  approve  a  permit  to  each  person  who 
files  comments  or  objections  to  the 
permit  application,  and  to  each  party  to 
an  informal  conference  or  hearing. 

The  Federal  regulations  at  30  CFR  part 
914  codifying  decisions  concerning  the 
Indiana  program  are  being  amended  to 
implement  this  decision.  This  final  rule  . 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  the  states  to 
conform  their  programs  with  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 


concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.]  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.].  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required.  However, 
EPA  responded  to  the  Director's  request 
for  comments  and  stated  that  EPA  had 
no  comments  and  that  it  concurred  on 
the  proposed  amendment 
(Administrative  Record  No.  IND-0858). 

VI.  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  luly  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4,  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3507. 

List  of  SubjecU  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  July  19, 1991. 

Jeffrey  lamtt 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  In  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 


PART  914— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  914.15  is  amended  by 
adding  a  new  paragraph  (gg)  to  read  as 
follows: 

S  914.15    Approval  of  regulatory  program 


(gg)  The  following  amendment 
(Program  Amendment  Number  91-2]  to 
the  Indiana  program  as  submitted  to 
OSM  on  February  15, 1991,  is  approved 
effective  August  2, 1991:  IC  4-26-3-27.8 
concerning  the  continuance  of  specified 
agencies;  IC  13-4.1-2  concerning  the 
regulatory  authority;  IC  13-4.1-4 
concerning  permit  approval  or  denial;  IC 
13-4.1-5  concerning  permit  terms;  IC  14- 
3  concerning  the  Department  of  Natural 
Resources;  and  the  non-code  provision 
at  section  46  of  Senate  Enrolled  Act  362 
concerning  the  Bureau  of  Mine 
Reclamation. 

3.  In  Section  914.16,  paragraph  (a)  is 
revised  to  read  as  follows: 

S  914.16    Required  program  anMndments. 

(a)  By  January  5, 1992,  Indiana  shall 
amend  the  Indiana  program  to  provide 
timely  notice  of  any  decision  of  the 
Director  of  the  IDNR  to  approve  or  not 
approve  a  permit  application  to  the 
following  persons  or  entities:  Each 
person  who  files  comments  or 
objections  to  the  permit  application,  and 
each  party  to  an  informal  conference  or 
hearing. 
***** 

[FR  Doc.  91-18374  Filed  &-1-B1:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  626 

Biological  Defenae  Safety  Program— 
(AR  385-69) 

agency:  Department  of  the  Army,  DoD. 
action:  Final  rule;  suspension  of 
regulations  and  request  for  comments. 

summary:  32  CFR  part  626,  Biological 
Defense  Safety  Program— AR  385-^ 
was  published  in  the  Federal  Register 
(56  FR  3188;  January  28. 1991)  as  a  final 
rule  with  an  effective  date  of  February 
27, 1991.  Amendments  to  part  626  were 
pubhshed  on  April  4, 1991  (56  FR  13759) 
with  an  effective  date  of  April  4, 1991.  It 
was  felt  by  some  members  of  the 


general  public  that  publishing  32  CFR 
part  626  as  a  final  rule  did  not  permit 
them  a  comment  period.  Upon 
publication  of  this  docimient  in  the 
Federal  Register  the  regulations 
published  at  56  FR  3186  and  56  FR  13759 
are  suspended.  This  suspension  will 
allow  for  a  comment  period  not  to 
exceed  30  days  from  the  date  of 
publishing  in  the  Federal  Register, 
During  this  period  rules  and  procedures 
established  in  32  CFR  part  626— AR  38S- 
69  will  not  be  enforced.  A  new  effective 
date  and/or  change,  if  necessary,  to  32 
CFR  pari  626  will  be  published  in  the 
Federal  Register  approximately  60  days 
from  the  last  date  of  the  comment 
period. 

DATES:  Effective  on  August  2, 1991  32 
CFR  part  626  Is  suspended  Indefinitely. 

Comments  will  be  received  until 
September  3, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
Submit  written  comments  to 
HQDA(DACS-SF),  Mr.  William 
Wortley.  room:  2C717,  Pentagon, 
Washington,  DC  20310-020a  (703)  695- 
7291. 

(Authority:  10  U.S.a  42;  Public  Uw  101-6ia 

104  Stat  1485) 

Kenneth  L  Denton, 

Alternate  Army  Federal  Register  Liaison 

Officer 

[FR  Doc.  91-18174  Filed  B-1-01: 6:45  am] 
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32  CFR  Part  627 

Biological  Defense  Safety  Program 
(Technical  Safety  Requirements)  (DA 
Pamphlet  365-69) 

agency:  Department  of  the  Army,  DoD. 
action:  Final  rule;  suspension  of 
regulations  and  request  for  comments. 

summary:  32  CFR  part  627,  The 
Biological  Defense  Safety  Program 
(Technical  Safety  Requirements)  (DA 
Pamphlet  385-69),  was  published  in  the 
Federal  Register  (56  FR  9424:  March  6, 
1991)  as  a  final  rule  with  an  effective 
date  of  April  5. 1991.  It  was  felt  by  some 
members  of  the  general  public  that 
publishing  32  CFR  part  627  as  a  final 
rule  did  not  permit  them  a  comment 
period.  Upon  publication  of  this 
document  in  the  Federal  Ragbtar  the 
regulations  at  56  FR  9424  are  tuspended. 
This  suspension  will  allow  for  a 
comment  period  not  to  exceed  30  days 
from  the  date  of  publishing  in  the 
Federal  Register.  During  this  period 
rules  and  procedures  established  in  32 
CFR  part  627— DA  Pamphlet  385-68  will 
not  be  enforced.  A  new  effective  date 
and/or  change,  if  necessary,  to  32  CFR 
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part  627  will  be  published  in  the  Federal 
RegUter  approximately  60  days  from  the 
last  date  of  the  conunent  period. 
dates:  Effective  on  August  2. 1991  32 
CFR  part  627  is  suspended  indefinitely. 

Comments  will  be  received  until 
September  3, 1991. 

FOR  FUfrraCR  INFORMATION  CONTACT: 
Submit  written  comments  to 
HQDA(DACS-SF),  Mr.  William 
Wortley,  room  2C717,  Pentagon, 
Washington,  DC  2031(M)200.  (703)  695- 
7291. 

(Authority:  10  US.C.  42;  Public  Law  101-610, 
104  Stat.  1485) 
Kenneth  L  Denton, 

Alternate  Army  Federal  Register  Liaison 

Officer. 

(FR  Doc.  Bl-18173  Filed  8-1-81;  8:45  am] 
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ENVIRONMENTAL  PnOTECTION 
AGENCY 

40  CFR  Part  80 

[FRL-398a5] 

Volatility  Regulations  for  Gasoline  and 
Alcohol  Blends  Sold  In  Calendar  Year 
1991;  Norttteastem  Arizona 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  final  rulemaking. 

SUMMARY:  Today's  action  promulgates  a 
revision  of  the  Phase  I  federal  gasoline 
and  alcohol  blend  volatility  regulations 
which  were  promulgated  on  March  22, 
1989  (54  FR  11886).  This  revision  is 
limited  to  that  part  of  the  State  of 
Arizona  bordered  by  New  Mexico  and 
Utah,  north  of  34  degrees  latitude  and 
east  of  111  degrees  longitude,  and 
applies  only  to  the  month  of  August, 
1991.  This  action  changes  the  Phase  I 
summertime  volatility  standard  for  the 
portion  of  Arizona  described  from  9.0  to 
9.5  pounds  per  square  inch  (psi),  for  the 
month  of  August,  1991.  This  revision  is 
in  response  to  a  petition  dated  August 
22, 1990  received  by  EPA  from  Giant 
Industries  Arizona  and  other  refiners. 
EFFECTIVE  DATE:  This  regulation  is 
effective  on  August  1, 1991. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  have  been  placed  in  Docket 
A-fll-03  by  EPA.  The  docket  is  located 
at  the  Air  Docket  (LE-131),  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460,  in  room  M-1500 
Waterside  Mall  and  may  be  inspected 
from  8:30  a.m.  to  \2lOO  noon  and  1:30 
p.m.  to  3:30  p  jn.  Monday  through  Friday. 
A  reasonable  fee  may  be  charged  for 
copying  docket  material 


FOR  FURTHER  INFORMATIOM  CONTACT 

Anne-Marie  Cooney,  (202)  382-2840. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

This  notice  describes  EPA's  decision 
to  revise  the  Reid  Vapor  Pressure  (RVP) 
standard  for  the  northeastern  portion  of 
Arizona  for  the  month  of  August  1991. 
The  remainder  of  this  preamble  will  be 
divided  into  three  sections.  The  first 
provides  the  background  for  this  action, 
with  resp>ect  to  chronology  and  broad 
issues  involved.  The  second  section 
presents  today's  action  and  EPA's 
rationale.  The  third  section  summarizes 
the  comments  received  on  the  proposed 
action  and  EPA's  responses  to  them. 

Background 

On  August  19, 1987,  the  Agency 
proposed  a  two-phase  reduction  in 
Summertime  gasoline  volatility  (52  FR 
31274).  On  March  22, 1989  (54  FR  11868), 
EPA  published  a  notice  of  final 
rulemaking  promulgating  Phase  I  of 
these  volatility  control  regulations. 
These  Phase  I  regulations  included  a  list 
of  applicable  standards  for  geographical 
areas  throughout  the  48  contiguous 
states  and  the  District  of  Columbia  for 
the  period  of  May  1  through  September 
15,  effective  June  1, 1989.  * 

The  final  rule  for  the  Phase  I  program, 
established  a  federal  volatility  standard 
of  9.0  psi  for  the  month  of  August  for  the 
entire  State  of  Arizona.  EPA  based  its 
volatility  designations  on  the  geographic 
volatility  classification  scheme 
historically  used  by  the  American 
Society  of  Testing  and  Materials 
(ASTM).  Prior  to  promulgation,  no 
comments  were  received  concerning  the 
treatment  of  northeastern  Arizona. 

On  August  22, 1990,  EPA  received  a 
petition  to  reconsider  its  Phase  I 
volatility  regulations  from  Giant 
Industries  Arizona,  Inc.,  Bloomfield 
Refining  Company,  and  Thriftway 
Marketing  Company.  The  petition 
requested  that  EPA  change  the  August 
Phase  I  volatihty  standard  for  gasoline 
and  alcohol  blends  for  northeastern 
Arizona  from  9.0  to  9.5  psi. 

The  petitioners  based  their  request  on 
the  following  facts.  On  June  18, 1990,  the 
American  Society  for  Testing  and 
Materials  voted  to  change  the  volatility 
classification  for  northeastern  Arizona 
fix)m  "A"  to    "A/B",  eliminating  the 
distinction  between  northeastern 
Arizona  and  northern  New  Mexico  for 
all  months  except  January.  They  further 
argued  that  the  northeastern  part  of 
Arizona  is  more  similar  to  northern  New 
Mexico  in  terms  of  climate,  altitude,  and 


population  density  than  it  is  to  the  rest 
of  Arizona.  The  petitioners  argued  that 
the  difference  in  EPA's  volatility 
standard  poses  a  number  of  practical 
problems  for  refiners  attempting  to  serve 
both  the  northern  New  Mexico  and 
northeastern  Arizona  markets,  and 
requested  that  EPA  amend  its 
classification  for  northeastern  Arizona 
to  be  consistent  with  recent  changes  in 
ASTM  classification  for  the  area.  As 
noted  above,  in  June  1990,  ASTM  voted 
to  change  the  classification  for 
northeastern  Arizona  from  "A"  to 
"A/B". 

On  November  30, 1990,  EPA  wrote  a 
letter  to  Governor  Rose  Mofford  of 
Arizona,  conveying  the  concerns  that 
had  been  raised  by  the  petition.  In  the 
letter,  EPA  presented  the  issues  raised 
and  requested  the  Governor's  opinion  as 
to  whether  EPA  should  begin  rulemaking 
to  amend  volatility  regulations  for 
northeastern  Arizona.  On  January  18, 
1991,  a  response  was  received  from  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ).  The  letter  stated  that 
the  State  supports  the  petition  because 
of  climatic  and  geographic  reasons,  the 
isolation  of  the  area,  and  the  fact  that 
the  area  does  not  have  a  current  or 
potential  ozone  problem. 

The  effect  of  today's  revision  is  to 
change  the  federal  Phase  I  volatility 
standard  for  northeastern  Arizona  from 
9.0  to  9.5  psi,  for  the  month  of  August, 

1991.  This  change  is  limited  to  this  one 
month,  as  beginning  with  the  summer  of 

1992,  EPA's  Phase  II  gasoline  and 
alcohol  blend  volatility  regulations  will 
become  effective. 

On  June  11, 1990,  EPA  published  a 
notice  of  final  rulemaking  promulgating 
Phase  II  of  a  two  phase  nationwide 
reduction  in  summertime  commercial 
gasoline  volatility  (55  FR  23658).  The 
Phase  II  standards  will  take  effect  in  the 
summer  of  1992.  On  May  29, 1991,  EPA 
proposed  revisions  to  the  Phase  II 
regulations  to  implement  the  provisions 
of  section  211(h)  of  the  Clean  Air  Act 
(Act)  (56  FR  24242).*  Today's  revisions 
are  limited  to  the  month  of  August  of  the 
1991  volatility  season,  and  do  not  affect 
the  Phase  II  regulations. 

The  revisions  to  the  Phase  I  volatility 
standards  for  northeastern  Arizona 
adopted  today  were  proposed  on  May 
30, 1991  (56  FR  24360). 

Description  of  Today's  Action 

EPA  has  reviewed  Giant  Industries' 
petition  and  has  found  that  the  request 
to  change  the  Phase  I  volatility  standard 


'  In  1989,  the  •tandord*  (Ud  not  go  Into  effect  until 
Junel. 


*  Section  216  of  the  Clean  Air  Act  Amendment*  of 
199a  104  Stat.  2399.  amended  section  211  of  the  Act 
by  adding  paragraph  [h]  to  that  tection. 


Federal  Regista 

for  northeastern  Arizona  from  9 
psi  for  the  month  of  August,  199 
appropriate  based  on  the  petitic 
the  support  expressed  for  this  a 
the  letter  from  ADEQ,  and  the  f 
considerations.  The  petitioners 
refiners  in  northern  New  Mexic 
serve  the  New  Mexico  and  norf 
Arizona  markets  in  the  Four  Co 
region  of  the  Rocky  Mountains, 
difference  in  EPA's  Phase  I  vols 
standard  for  northern  New  Mex 
northeastern  Arizona  poses  pra 
problems  for  refiners  seeking  to 
both  markets.  In  particular,  unU 
refiner  has  redundant  blending 
it  cannot  serve  the  smaller  Arizi 
market  during  the  month  of  Aug 
under  the  Phase  I  standards.  Th 
Arizona  in  question  is  not  serve 
products  pipelines  and  most  of  I 
area's  demand  for  petroleum  pn 
supplied  by  local  refineries,  sue 
petitioners'.  Northeastern  Arizo 
northern  New  Mexico  are  simila 
climate  and  topography.  The  po 
Arizona  in  question  is  in  attains 
ozone  '  and  has  a  low  populatio 
density.  Finally,  the  proposed  cl 
would  be  effective  for  only  one  i 
August  1991,  before  Phase  II  sta: 
become  effective  in  1992. 

The  State  of  Arizona  has  expr 
support  for  this  action.  No  reque 
public  hearing  were  received  by 

Summary  of  Public  Comments  a 
EPA's  Responses 

(1)  Comment  Only  one  comm< 
submitted  in  response  to  EPA's 
proposal.  That  commenter  exprt 
concern  that  amendments  to  the 
or  Phase  II  volatility  standards  ^ 
relaxed  volatility  standards  migi 
safety  problems  for  automobiles 
commenter  noted  that  automobi! 
manufacturers  are  in  advanced  i 
hardware  development  to  compl 
new  enhanced  evaporative  emis 
requirements  and  lower  volatilit 
gasoline,  as  originally  required,  i 
necessary  to  meet  these  new  vel 
requirements.  The  commenter  pc 
out  that  higher  volatility  fuels  ge 
excessive  vapor  and  might  cauu 
canister  breakthrough  in  enhanc 
evaporative  systems  and  onboai 
recovery  systems,  if  these  syster 
required.  Finally,  the  commenter 
asserted  that  basing  the  relaxati 
RVP  standards  solely  on  clean  a 
attainment  considerations,  with 
consideration  for  possible  safety 
implications,  was  inappropriate. 

Response:  EPA  has  given  closi 
consideration  to  the  safety  cona 

'  See.  40  CFR  61  JOl 
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population  density  than  it  is  to  the  rest 
of  Arizona.  The  petitioners  argued  that 
the  difference  In  EPA's  volatility 
standard  poses  a  number  of  practical 
problems  for  refiners  attempting  to  serve 
both  the  northern  New  Mexico  and 
northeastern  Arizona  markets,  and 
requested  that  EPA  amend  its 
classification  for  northeastern  Arizona 
to  be  consistent  with  recent  changes  in 
ASTM  classification  for  the  area.  As 
noted  above,  in  June  1990,  ASTM  voted 
to  change  the  classification  for 
northeastern  Arizona  from  "A"  to 
"A/B". 

On  November  30, 1990,  EPA  wrote  a 
letter  to  Governor  Rose  Mofford  of 
Arizona,  conveying  the  concerns  that 
had  been  raised  by  the  petition.  In  the 
letter,  EPA  presented  the  issues  raised 
and  requested  the  Governor's  opinion  as 
to  whether  EPA  should  begin  rulemaking 
to  amend  volatihty  regulations  for 
northeastern  Arizona.  On  January  18. 
1991,  a  response  was  received  fitim  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ).  The  letter  stated  that 
the  State  supports  the  petition  because 
of  climatic  and  geographic  reasons,  the 
isolation  of  the  area,  and  the  fact  that 
the  area  does  not  have  a  current  or 
potential  ozone  problem. 

The  e^ect  of  today's  revision  is  to 
change  the  federal  Phase  I  volatility 
standard  for  northeastern  Arizona  from 
9.0  to  9.5  psi,  for  the  month  of  August, 

1991.  This  change  is  limited  to  this  one 
month,  as  beginning  with  the  sununer  of 

1992,  EPA's  Phase  II  gasoline  and 
alcohol  blend  volatility  regulations  will 
become  effective. 

On  June  11, 1990,  EPA  published  a 
notice  of  final  rulemaking  promulgating 
Phase  II  of  a  two  phase  nationwide 
reduction  in  summertime  commercial 
gasoline  volatility  (55  FR  23658).  The 
Phase  II  standards  will  take  effect  in  the 
summer  of  1992.  On  May  29, 1991,  EPA 
proposed  revisions  to  the  Phase  II 
regulations  to  implement  the  provisions 
of  section  211(h)  of  the  Clean  Air  Act 
(Act)  (58  FR  24242).*  Today's  revisions 
are  limited  to  the  month  of  August  of  the 
1991  volatility  season,  and  do  not  affect 
the  Phase  II  regulations. 

The  revisions  to  the  Phase  I  volatility 
standards  for  northeastern  Arizona 
adopted  today  were  proposed  on  May 
30. 1991  (56  FR  24360). 

Description  of  Today's  Action 

EPA  has  reviewed  Giant  Industries' 
petition  and  has  found  that  the  request 
to  change  the  Phase  I  volatility  standard 


for  northeastern  Arizona  from  9.0  to  9.5 
psi  for  the  month  of  August,  1991  is 
appropriate  based  on  the  petition  itself, 
the  support  expressed  for  this  action  in 
the  letter  from  ADEQ,  and  the  following 
considerations.  The  petitioners  are 
refiners  in  northern  New  Mexico  who 
serve  the  New  Mexico  and  northeastern 
Arizona  markets  in  the  Four  Comers 
region  of  the  Rocky  Mountains.  The 
difference  in  EPA's  Phase  I  volatility 
standard  for  northern  New  Mexico  and 
northeastern  Arizona  poses  practical 
problems  for  refiners  seeking  to  serve 
both  markets.  In  particular,  unless  the 
refiner  has  redundant  blending  facilities, 
it  cannot  serve  the  smaller  Arizona 
market  during  the  month  of  August 
under  the  Phase  I  standards.  The  part  of 
Arizona  in  question  is  not  served  by 
products  pipelines  and  most  of  the 
area's  demand  for  petroleum  products  is 
supphed  by  local  refineries,  such  as  the 
petitioners'.  Northeastern  Arizona  and 
northern  New  Mexico  are  similar  in 
climate  and  topography.  The  portion  of 
Arizona  in  question  is  in  attainment  for 
ozone  *  and  has  a  low  population 
density.  Finally,  the  proposed  change 
would  be  effective  for  only  one  month, 
August  1991,  before  Phase  II  standards 
become  effective  in  1992. 

The  State  of  Arizona  has  expressed 
support  for  this  action.  No  requests  for  a 
public  hearing  were  received  by  EPA 

Summary  of  Public  Comments  and 
EPA's  Responses 

(1)  Comment  Only  one  comment  was 
submitted  in  response  to  EPA's 
proposal.  That  conunenter  expressed 
concern  that  amendments  to  the  Phase  I 
or  Phase  II  volatility  standards  which 
relaxed  volatility  standards  might  cause 
safety  problems  for  automobiles.  The 
commenter  noted  that  automobile 
manufacturers  are  in  advanced  stages  of 
hardware  development  to  comply  with 
new  enhanced  evaporative  emissions 
requirements  and  lower  volatility 
gasoline,  as  originally  required,  is 
necessary  to  meet  these  new  vehicle 
requirements.  The  commenter  pointed 
out  that  higher  volatility  fuels  generate 
excessive  vapor  and  might  cause 
canister  breakthrough  in  enhanced 
evaporative  systems  and  onboard  vapor 
recovery  systems,  if  these  systems  are 
required.  Finally,  the  commenter 
asserted  that  basing  the  relaxation  of 
RVP  standards  solely  on  clean  air 
attainment  considerations,  with  no 
consideration  for  possible  safety 
implications,  was  inappropriate. 

Response:  EPA  has  given  close 
consideration  to  the  safety  concerns 


*  Section  216  of  the  Clean  Air  Act  Amendment*  of 
199a  104  SUt  2399,  amended  lection  211  of  the  Act 
by  adding  paragraph  (h)  to  that  lection. 


*  See.  40  CFR  81.903 


raised  by  the  commenter.  The  expressed 
concern  is  that  Increased  gasoline 
volatihty  will  affect  the  proper 
operations  of  motor  vehicle  emission 
control  systems  designed  to  meet 
enhanced  evaporative  emissions  and 
onboard  vapor  recovery  requirements. 
EPA  is  currently  conducting  rulemaking 
concerning  these  motor  vehicle 
requirements.  As  such,  safety  concerns 
regarding  these  motor  vehicle  emission 
control  systems  are  more  properly 
addressed  in  those  rulemakings.  In  any 
case,  motor  vehicles  are  not  at  present 
time  subject  to  these  requirements,  and 
the  volatility  revision  aimounced  today 
applies  only  during  the  month  of  August, 
1991.  It  therefore  will  not  affect  motor 
vehicle  hardware  designed  to  meet  any 
future  requirements  estabhshed  by  those 
rulemakings. 

Environmental  Impact 

Today's  action  is  not  expected  to  have 
any  adverse  environmental  effect.  The 
portion  of  Arizona  affected  has  a  low 
population  density  and  does  not  have  an 
ozone  problem.  The  amendment  affects 
only  one  month  (August)  in  1991. 

Economic  Impact 

The  rule  will  not  have  a  sulwtantial 

impact.  It  will  allow  flexibility  for 
refiners  seeking  to  service  both  the 
north'  Ti  New  Mexico  and  northern 
Arizona  markets,  and  may  result  in  cost 
savings  for  consumers. 

Administrative  Requirements 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  through  612,  whenever 
an  agency  is  required  to  publish  a 
general  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment, 
a  regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  In 
such  circumstances,  a  regulatory 
flexibiUty  analysis  is  not  required. 

The  expected  impact  of  the  rule  on 
small  entities  is  negligible.  This  rule 
does  not  impose  additional  regulatory 
requirements  on  small  entities.  I 
therefore  certify  that  the  regulatory 
revision  announced  in  this  notice  will 
not  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities, 
and  therefore  does  not  require  a 
regulatory  flexibility  analysis. 

Under  Executive  Order  12291,  the 
Agency  must  judge  whether  a  regulation 
is  "major"  and  thus  subject  to  the 


requirement  to  prepare  a  Regulatory 
Impact  Analysis.  The  rule  published 
today  is  not  major  because  the  rule  will 
not  result  in  an  effect  on  the  economy  of 
$100  million  or  more,  will  not  result  in 
increased  costs  or  prices,  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  and  innovation,  and  will 
not  significantly  disrupt  domestic  export 
markets.  Therefore  the  Agency  has  not 
prepared  a  Regulatory  Impact  Analysis 
under  the  Executive  Order. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  No.  12291.  No  written 
comments  were  received  from  OMB. 

This  rulemaking  does  not  include  any 
new  information  collection 
requirements.  Information  collection 
requirements  in  the  regulations 
promulgated  on  March  22. 1988,  were 
approved  by  OMB  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  et  seq.,  and 
have  been  assigned  OMB  control 
number  2060-0178. 

Authority  for  the  action  proposed  in 
this  notice  is  granted  to  EPA  by  sections 
114.  211.  and  301  of  the  Clean  Air  Act  (42 
U.S.C.  7414.  7545,  and  7601). 

The  regidation  published  today  is 
effective  on  August  1, 1991. 1  find  that 
good  cause  exists  for  an  exception  from 
the  normal  requirement  of  publication  or 
service  30  days  prior  to  the  effective 
date  of  a  regulation.  Section  553(d)(3)  of 
the  Administrative  Procedure  Act  6 
U.S.C.  553(d)(3).  In  this  case,  the  revised 
rule  applies  for  only  one  month.  August 
1991,  and  a  delay  in  the  effective  date 
would  therefore  interfere  with  the 
purposes  of  this  rulemaking.  In  addition, 
no  persons  are  prejudiced  by  an 
immediate  effective  date,  given  the 
reasons  for  issuance  of  the  rule  and  the 
fact  it  relaxes  the  gasoline  volatility 
standard  for  that  one  month. 

Since  this  rulemaking  relieves  a 
restriction  in  the  current  volatihty 
regulations,  EPA  also  believes  that  the 
publication  requirements  of  section 
553(d)  do  not  apply  under  6  U.S.C 
553(d)(1). 

List  of  Subjects  In  40  CFR  Part  80 

Fuel  and  fuel  additives.  Gasoline, 
Motor  vehicle  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Dated:  |aly  30. 1901. 
WUliui  K.  Rdlly, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  80  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 
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PART  80-nEGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 


Authority:  Sec.  114,  211  and  301(a]  of  the 
Clean  Air  Act  as  amended,  42  U.S.C.  7414. 
7545.  and  7601(a). 

2.  In  §  80.27(a)(l}  the  table  is  amended 
by  revising  the  entry  for  Arizona  to  read 
as  follows: 

Appucable  Standards  ' 

[(1)  1989-1991] 


§  60.27    Controt*  and  prohibition*  on 
gasoUne  volatility 

(a)  •  *  * 


State 


May 


June 


July 


AuB. 


SepL 


Arizona: 

North  of  34  degrees  latitude  and  east  of  1 1 1  degrees  longitude 

All  areas  except  North  of  34  degrees  latitude  and  east  of  1 1 1  degrees  longitude . 


9.5 
9.S 


9.0 
9.0 


0.0 
9.0 


9.5 

9.0 


9.5 
9.5 


■  Starxlards  are  expressed  In  pounds  per  square  inch  (psi). 


[FR  Doc.  91-18495  Filed  8-1-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

[Docket  No.  901078-0345] 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Notice  of  Bshing  restrictions, 
and  request  for  comments. 

summary:  NOAA  announces  an 
increase  in  trip  limits  for  thomyheads 
caught  with  trawl  gear  in  the 
commercial  groimdfish  fishery  for  the 
deepwater  complex  off  Washington. 
Oregon,  and  California.  This  action  is 
authorized  by  the  regulations 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan. 
The  trip  limits  are  designed  to  keep 
landings  within  the  harvest  guidehne  for 
these  species  while  extending  the 
fishery  as  long  ds  possible  during  the 
year. 

EFFECTIVE  DATE:  0001  hours  (local  time) 
July  31, 1991,  through  2400  hours  (local 
time)  December  31, 1991.  unless 
modified,  superseded,  or  rescinded. 
Comments  will  be  accepted  through 
August  19, 1991. 

ADDRESSES:  Submit  comments  on  this 
action  to  Rolland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE,  BIN  C15700,  Seattle,  WA  98115;  or  E. 
Charles  Fullerton.  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service.  300  South  Ferry  Street. 
Terminal  Island.  CA  90731. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joe  Scordino  (Northwest  Region.  NMFS) 
206-526-6140.  Rodney  Mclnnis 
(Southwest  Region.  NMFS)  213-514- 
6199.  or  the  Pacific  Fishery  Management 
Council  at  503-221-6352. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  Amendment  4 
to  the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  were  approved 
on  November  15. 1991.  and  final 
implementing  regulations  were 
published  at  56  FR  736  (January  8, 1991). 
The  amended  FMP  provides  for  rapid 
changes  to  specific  management 
measures  if  they  have  been  designated 
as  "routine."  This  designation  means 
that  the  identified  management  measure 
may  be  implemented  and  adjusted  for  a 
specified  species  or  species  group  and 
gear  type  after  consideration  at  a  single 
meeting  of  the  Pacific  Fishery 
Management  Council  (Council),  as  long 
as  the  purpose  of  the  measure  is  the 
same  as  originally  established  when  the 
measure  was  designated  as  routine  and 
the  impacts  of  the  measure  already  have 
been  analyzed.  Trip  landing  and 
frequency  limits  for  thomyheads 
[Sebastolobus  altivelis  and 
Sebastolobus  alascanus]  are  among 
those  management  measures  that  have 
been  designated  as  routine  at  50  CFR 
663.23(c).  This  management  measure 
falls  within  the  scope  of  the  impacts 
analyzed  when  Amendment  4  was 
Implemented. 

Thomyheads  are  in  the  "deepwater 
complex"  which  also  includes  sablefish 
and  Dover  sole.  Since  January  1. 1991. 
the  commercial  fishery  for  the 
deepwater  complex  has  been  managed 
by  a  weekly  trip  limit  of  27,500  poimds, 
of  which  no  more  than  1,000  pounds  or 
25  percent,  whichever  is  greater,  can  be 
sablefish  and  no  more  than  7,500  pounds 
can  be  thomyheads.  Biweekly  and 


twice-weekly  trip  limit  options  also  are 
available. 

At  its  July  1991  meeting,  the  Coimcil's 
Groundfish  Management  Team  (GMT) 
announced  that  the  total  landings  of 
thomyheads  were  2,548  mt  through  June 
8,  about  32  percent  of  the  harvest 
guideline  of  7,900  mt.  At  the  present 
rate,  landings  of  thomyheads  are 
projected  to  reach  5,042  mt  by  December 
31, 1991.  Therefore,  to  enable  the 
harvest  guideline  to  be  reached,  the 
Coimcil  recommended  increasing  the 
weekly  trip  limit  on  thomyheads  from 
7,500  pounds  to  12,500  pounds  with 
proportional  changes  to  the  biweekly 
and  twice-weekly  trip  limit  options 
(25.000  pounds  biweekly  and  6,250 
pounds  twice-weekly).  The  higher  trip 
limits  may  bring  the  annual  total 
landings  of  thomyheads  to 
approximately  7,000  mt  if  effort  remains 
constant.  The  trip  limits  for  the  complex 
will  not  be  increased,  however,  so  that 
the  trawl  allocation  for  sablefish  will 
not  be  exceeded. 

Secretarial  Action 

The  Regional  Director,  Northwest 
Region,  NMFS,  approved  the  Council's 
recommendation  and,  therefore,  the 
Secretary  of  Commerce  publishes  this 
implementing  notice.  By  this  notice. 
NOAA  modifies  the  trip  limits  for 
thomyheads  caught  with  trawl  gear 
announced  at  56  FR  645  (January  8. 1991) 
in  section  II.  1991  Management 
Measures  by  changing:  (1)  the  weekly 
trip  limit  from  7.500  pounds  to  12,  500 
pounds  in  paragraph  D(4)(a)(ii);  (2)  the 
biweekly  trip  limit  from  15,000  poimds  to 
25.000  pounds  in  paragraph  D(4)(a)(iii): 
and  the  twice-weekly  trip  limit  from 
3,750  pounds  to  6,250  pounds  in 
paragraph  D(4)(a)(iv).  Unless  retention 
or  landing  of  the  deepwater  complex  or 
thomyheads  has  been  prohibited,  a 
vessel  that  has  landed  a  weekly  (or 
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biweekly  or  twice-weekly)  limi 
continue  to  fish  on  the  limits  fo 
fishing  period  (weekly,  biweekl 
twice-weekly)  so  long  as  the  fit 
landed  (offloaded)  imtil  the  ne) 
period. 

All  other  provisions  aimounc 
FR  645  regarding  thomyheads  c 
with  trawl  gear  remain  in  effec 
the  following  exception  regard! 
notification  procedures. 

Trip  Limit  Options 

At  the  July  Coimcil  meeting.  I 
of  Oregon  and  Washington  agn 
longer  require  fishermen  to  dec 
intent  to  use  biweekly  or  twice 
trip  limit  options  (currently  ava 
the  Se bastes  complex  of  rockfis 
widow  rockfish,  and  the  deepw 
complex).  Instead,  Oregon,  and 
Washington  intend  to  adopt  th« 
used  in  Califomia  which  allowi 
fishermen  to  decide  at  sea  whit 
to  use,  without  prior  declaratio: 
State.  This  change  is  intended  1 
minimize  discarding  fish  in  exc 
weekly  (or  twice-weekly)  limit 
a  fisherman  will  be  allowed  to 
the  appropriate  trip  landing  an( 
frequency  limit  based  on  actual 
performance  during  each  two-v 
period.  However,  the  choice  of 
biweekly  or  twice-weekly  optic 
biding  for  the  vessel  for  each  tv 
period.  The  two-week  periods  r 
in  1991  are:  July  31-Aug.  13;  Au 
Aug.  28-Sept.  10;  Sept.  11-24;  Si 
Oct.  8;  Oct.  9-22;  Oct.  23-Nov.  ( 
Nov.  20-Dec.  3;  Dec.  4-17;  Dec. 
For  example,  those  fishermen  v 
already  have  declared  to  the  St 
Oregon  and  Washington  that  th 
opting  for  a  biweekly  trip  limit 
on  July  24.  a  biweekly  landing  1 
apply  during  the  week  of  July  2 
States  of  Oregon  and  Washingt 
require  vessels  to  keep  copies  c 
tickets  on  board,  and  should  be 
contacted  to  determine  the  spe( 
effective  dates  of  their  new  reg 
For  further  Information,  contact 
Oregon  Department  of  Fish  and 
Marine  Regional  Office,  Marine 
Drive,  Building  No.  3,  Newport, 
98365,  telephone  503-867-47841 
Box  5430,  Charieston,  OR  97420 
telephone  503-888-5515;  53  Port 
Street.  Astoria,  OR  97103.  telep: 
503-325-2462;  or  the  Washingto 
Department  of  Fisheries.  115  Ge 
Administration  Building.  Olymj 
98504.  telephone  206-753-6623. 

Once  the  States  of  Oregon  an 
Washington  implement  this  cha 
reference  to  state  notification 
procedures  for  trip  limit  optionc 
revocation)  at  56  FR  645  (Januai 
1991)  and  56  FR  20142  (May  2. 1 
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14.  211  and  301(8]  of  the 
mended,  42  U.S.C.  7414. 

(1)  the  table  is  amended 
ntiy  for  Arizona  to  read 


JLE  Standards  * 

)  1989-1991] 


§  60.27    Control*  and  prohlbltiona  on 
gasoNn*  volatility 

(a)  •  *  * 


May 


June 


July 


Aug. 


SepL 


igitude. 


9.5 

9.0 

9.0 

9.5 

9.5 

9.5 

9.0 

9.0 

9.0 

9.5 

■ORMATION  CONTACT: 

)rthwe8t  Region.  NMFS) 

)dney  Mclnnis 

on.  NMFS)  213-514- 

fic  Fishery  Management 

21-6352. 

information: 

lamenting  Amendment  4 
ast  Groundfish  Fishery 
in  (FMP)  were  approved 
,  1991,  and  fmal 
gulations  were 
Tl  736  [January  8. 1991). 
ilP  provides  for  rapid 
fie  management 
have  been  designated 
is  designation  means 
!d  management  measure 
nted  and  adjusted  for  a 
i  or  species  group  and 
onsideration  at  a  single 
acific  Fishery 
uncil  (Council),  as  long 
f  the  measure  is  the 
ly  established  when  the 
signated  as  routine  and 
le  measure  already  have 
frip  landing  and 
for  thomyheads 
Itivelis  and 
:iscanus)  are  among 
!nt  measures  that  have 
as  routine  at  50  CFR 
lanagement  measure 
(cope  of  the  impacts 
\mendment  4  was 

are  in  the  "deepwater 
also  includes  sablefish 
Since  January  1, 1991, 
Fishery  for  the 
)lex  has  been  managed 
limit  of  27,500  pounds, 
e  than  1,000  poimds  or 
hever  is  greater,  can  be 
I  more  than  7,500  pounds 
ads.  Biweekly  cmd 


twice-weekly  trip  limit  options  also  are 
available. 

At  its  July  1991  meeting,  the  Council's 
Groundfish  Management  Team  (GMT) 
announced  that  the  total  landings  of 
thomyheads  were  2,548  mt  through  June 
8,  about  32  percent  of  the  harvest 
guideline  of  7,900  mt.  At  the  present 
rate,  landings  of  thomyheads  are 
projected  to  reach  5,042  mt  by  December 
31, 1991.  Therefore,  to  enable  the 
harvest  guideline  to  be  reached,  the 
Council  recommended  increasing  the 
weekly  trip  limit  on  thomyheads  from 
7,500  pounds  to  12,500  pounds  with 
proportional  changes  to  the  biweekly 
and  twice-weekly  trip  limit  options 
(25,000  pounds  biweekly  and  6,250 
pounds  twice-weekly).  The  higher  trip 
limits  may  bring  the  annual  total 
landings  of  thomyheads  to 
approximately  7,000  mt  if  effort  remains 
constant.  The  trip  limits  for  the  complex 
will  not  be  increased,  however,  so  that 
the  trawl  allocation  for  sablefish  will 
not  be  exceeded. 

Secretarial  Action 

The  Regional  Director,  Northwest 
Region,  NMFS,  approved  the  Council's 
recommendation  and,  therefore,  the 
Secretary  of  Commerce  publishes  this 
implementing  notice.  By  this  notice, 
NOAA  modifies  the  trip  limits  for 
thomyheads  caught  with  trawl  gear 
announced  at  56  FR  645  (January  8, 1991) 
in  section  II.  1991  Management 
Measures  by  changing:  (1)  the  weekly 
trip  limit  from  7,500  pounds  to  12,  500 
pounds  in  paragraph  D(4)(a)(ii);  (2)  the 
biweekly  trip  limit  from  15,000  pounds  to 
25,000  pounds  in  paragraph  D(4)(a)(iii); 
and  the  twice-weekly  trip  limit  from 
3,750  pounds  to  6,250  pounds  in 
paragraph  D(4)(a)(iv).  Unless  retention 
or  landing  of  the  deepwater  complex  or 
thomyheads  has  been  prohibited,  a 
vessel  that  has  landed  a  weekly  (or 


biweekly  or  twice-weekly)  limit  may 
continue  to  fish  on  the  limits  for  the  next 
fishing  period  (weekly,  biweekly,  or 
twice-weekly)  so  long  as  the  fish  are  not 
landed  (offloaded)  until  the  next  fishing 
period. 

All  other  provisions  announced  at  56 
FR  645  regarding  thomyheads  caught 
with  trawl  gear  remain  in  effect,  with 
the  following  exception  regarding  State 
notification  procedures. 

Trip  Limit  Options 

At  the  July  Council  meeting,  the  States 
of  Oregon  and  Washington  agreed  to  no 
longer  require  fishermen  to  declare  their 
intent  to  use  biweekly  or  twice-weekly 
trip  limit  options  (currentiy  available  for 
the  Sebastes  complex  of  rockfish, 
widow  rockfish,  and  the  deepwater 
complex).  Instead,  Oregon,  and 
Washington  intend  to  adopt  the  system 
used  in  California  which  allows 
fishermen  to  decide  at  sea  which  option 
to  use,  without  prior  declaration  to  the 
State.  This  change  is  intended  to 
minimize  discarding  fish  in  excess  of  the 
weekly  (or  twice-weekly)  limit,  because 
a  fisherman  will  be  allowed  to  choose 
the  appropriate  trip  landing  and 
frequency  limit  based  on  actual 
performance  during  each  two-week 
period.  However,  the  choice  of  a  weekly, 
biweekly  or  twice-weekly  option  will  be 
biding  for  the  vessel  for  each  two-week 
period.  The  two-week  periods  remaining 
in  1991  are:  July  31-Aug.  13;  Aug.  14-27; 
Aug.  28-Sept.  10:  Sept.  11-24:  Sept.  25- 
Oct.  8;  Oct.  9-22:  Oct.  23-Nov.  6-19: 
Nov.  20-Dec.  3:  Dec.  4-17;  Dec.  18-31. 
For  example,  those  fishermen  who 
already  have  declared  to  the  States  of 
Oregon  and  Washington  that  they  are 
opting  for  a  biweekly  trip  limit  starting 
on  July  24,  a  biweekly  landing  limit  will 
apply  during  the  week  of  July  24-30.  The 
States  of  Oregon  and  Washington  may 
require  vessels  to  keep  copies  of  trip 
tickets  on  board,  and  should  be 
contacted  to  determine  the  specifics  and 
effective  dates  of  their  new  regulations. 
For  further  information,  contact  the 
Oregon  Deparbnent  of  Fish  and  Wildlife, 
Marine  Regional  Office,  Marine  Science 
Drive,  Building  No.  3,  Newport,  OR 
98365,  telephone  503-867-47841;  P.O. 
Box  5430,  Charleston,  OR  97420, 
telephone  503-886-5515;  53  Portway 
Sti^et,  Astoria,  OR  97103,  telephone 
503-325-2462;  or  Uie  Washington 
Department  of  Fisheries,  115  General 
Administration  Building,  Olympia,  WA 
98504,  telephone  206-753-6623. 

Once  the  States  of  Oregon  and 
Washington  implement  this  change, 
reference  to  state  notification 
procedures  for  trip  limit  options  (or  their 
revocation)  at  56  FR  645  (January  8, 
1991)  and  56  FR  20142  (May  2, 1991]  will 


no  longer  apply,  and  the  provisions  that 
pertained  only  to  California  in 
paragraph  "E.  Notifications  for  Biweekly 
and  Twice-weekly  Trip  Limit  Options" 
at  56  FR  651  will  apply  to  all  three  states 
(56  FR  645;  January  8, 1991). 

Classification 

These  actions  are  taken  under  the 
authority  of,  and  in  accordance  with,  50 
CFR  part  663.23(c)(l)(i)(G)  as  added  by 
the  final  rule  published  at  56  FR  2865 
(January  25, 1991),  and  section  III.B.3  of 
die  appendix  to  50  CFR  part  663. 

This  action  is  authorized  by 
Amendment  4  to  the  FMP  for  which  a 
Supplemental  Environmental  Impact 
Statement  (SEIS)  was  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA). 
Because  this  action  and  its  impacts  have 
not  changed  significantiy  from  those 
considered  in  the  SEIS,  this  action  is 
categorically  excluded  form  the  NEPA 
requirement  to  prepare  an 
environmental  assessment  in 
accordance  with  paragraph  5a(3}  of  the 
NOAA  Directives  ManusJ  02-10. 

This  action  is  in  compliance  with 
Executive  Order  12291,  and  is  covered 
by  the  Regulatory  Flexibility  Analysis 
prepared  for  the  authorizing  regulations. 

liie  public  has  had  the  opportunity  to 
comment  on  this  action.  The  public 
participated  in  GMT,  Groundfish 
Advisory  Subpanel,  Scientific  and 
Statistical  Committee,  and  Council 
meetings  in  July  1991  that  resulted  in  the 
recommendation  to  take  this  action. 
Additional  public  comments  will  be 
accepted  for  15  days  after  publication  of 
this  notice  in  the  Federal  Register. 

List  of  Subjecto  in  50  CFR  Part  663 

Fisheries,  Fishing. 
Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  30, 1991. 
David  8.  Crastin, 

Acting  Director,  Office  of  Fisheries 
Conaervation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc  91-18457  Filed  7-30-91;  4:46  p.m.] 
wujNO  cooc  ssio-a-« 


50  CFR  Part  665 

[Docktt  No.  910374-1117, 910469-1089] 

RIN  0648-AD97 

Pelagic  Hsheries  of  ttie  Western 
Pacific  Region 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Final  mle;  emergency  interim 
rule;  effective  date  extension  and 
modification  of  management  measures 


in  the  protected  species  tone  in  the 
Northwestern  Hawaiian  Islands: 
corrections. 

tUMMAMV:  This  document  corrects  a 
final  rule  that  was  pubUshed  on  May  31. 
1991  (56  FR  24731).  by  correcting  the 
definition  of  "Protected  species  zone"  in 
S  685.2,  and  the  effective  dates  for  the 
newly  redesignated  paragraphs  (o) 
through  (t)  in  (  685.5. 

"nils  doctiment  also  corrects  an 
emergency  interim  rule  that  was 
published  on  July  19, 1991  (56  FR  33211), 
by  correcting  the  effective  dates  for 
paragraphs  (s)  and  (t)  of  i  685.5 
appearing  in  the  preamble  of  that  rule 
document 

EPFECTIVK  dates:  The  corrections  to  the 
final  rule  doctiment  published  at  56  FR 
24731  on  May  31. 1991,  are  effective  May 
31, 1991.  The  correction  to  the 
emergency  interim  rule  document 
published  at  56  FR  33211  on  July  19, 
1991,  Is  effective  July  19, 1991. 

FOR  FURTHER  INFORMATION  CONTACT! 

Sveln  Fougner,  Fisheries  Management 
Division,  Southwest  Region.  NMFS, 
Terminal  Island.  California  (213)  514- 
6660;  or  Alvin  Katekaru,  Pacific  Area 
Office,  Southwest  Region,  NMFS, 
Honolulu.  Hawaii  (808)  955-6831. 

SUPPLEMENTARY  INFORMATION:  In  a  final 

rule  published  May  31, 1991  (56  FR 
24731),  paragraphs  (m)  through  (r)  in 
S  685.5  were  redesignated  as  paragraphs 
(o)  through  (t).  The  Intent  of  this 
redesignation  was  to  allow  for  the 
insertion  of  new  paragraphs  while 
maintaining  the  temporary  status  of  the 
redesignated  paragraphs,  but  not  to 
change  the  temporary  status  of  those 
paragraphs  to  a  permanent  status.  The 
end  of  the  effective  period  of  newly 
redesignated  paragraphs  (o)  through  (r) 
was  intended  to  remain  2400  hours  local 
time  July  22, 1991,  and  the  end  of  the 
effective  period  of  newly  redesignated 
paragraphs  (s)  and  (1)  was  intended  to 
remain  2400  hours  local  time  July  15, 
1991.  Paragraphs  (o)  through  (r)  have 
subsequentiy  been  extended  to  2400 
hours  local  time  October  9, 1991,  by  an 
emergency  rule  extension  and 
modification  notice  published  June  24, 
1991  (56  FR  28718).  The  effectiveness  of 
paragraphs  (s)  and  (t)  was  meant  to  be 
extended  to  2400  hours  local  time 
October  13, 1991.  by  an  emergency  rule 
extension  and  modification  notice 
published  July  19, 1991  (56  FR  33211), 
which  is  accordingly  corrected  by  this 
notice. 

In  addition,  the  final  rule  published 
May  31, 1991  (56  FR  24731),  contained  a 
definition  in  {  665.2  for  "Protected 
species  zone"  which  was  incomplete 
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and  not  consistent  with  the  original 
definition  contained  in  the  emergency 
interim  rule  published  April  18, 1991  (56 
FR 15842). 

Finally,  in  an  emergency  interim  rule 
effective  date  extension  and 
modification  notice  published  July  19, 
1991  on  page  33212,  paragraph  2.  under 
the  "Effective  Dates"  subheading  in  the 
preamble  incorrectly  stated  that 
paragraphs  (s)  and  (t)  of  S  685.5  are  not 
impacted  by  the  extension  notice  due  to 
the  redesignation  of  those  paragraphs  in 
the  May  31, 1991,  fmal  rule  (56  FR 
24731).  It  was  intended  that  paragraphs 
(s)  and  (t).  although  redesignated  by  the 
May  31, 1991.  final  rule,  maintain  their 
temporary  status  until  2400  hours  local 
time  July  15, 1991,  and  then  be  extended 
to  2400  hours  local  time  October  13, 
1991,  by  the  emergency  rule  extension 
and  modification  notice  published  July 
19, 1991  (56  FR  33211). 

This  notice  corrects  the  May  31, 1991 
(56  FR  24731),  final  rule  and  the  July  19, 
1991  (56  FR  33211),  emergency  rule 
extension  and  modification  notice,  so 
that  the  effective  dates  of  redesignated 
paragraphs  (o)  through  (t)  and  the 
definition  for  "Protected  species  zone" 
are  correct. 

In  FR  Doc.  91-12800  (56  FR  24731.  May 
31, 1991),  make  the  following 
corrections: 

1.  On  p.  24731,  in  the  third  column,  in 
the  EFFECTIVE  DATE  paragraph,  the  first 
two  sentences  should  read:  'This  action 
is  effective  at  0000  hours  local  time  May 
26, 1991,  except  for  the  definition  of 


"Protected  species  zone"  in  S  685.2; 
S  685.4(c);  §  685.5  paragraphs  (i)  and  (1) 
through  (t);  S  685.11;  and  S  685.13.  The 
definition  of  "Protected  species  zone"  in 
9  685.2,  and  S  685.11  will  become 
effective  at  0000  hours  local  time  July  16, 
1991;  the  effective  dates  of  newly 
redesignated  paragraphs  (o)  through  (r) 
of  S  685.5  remain  0001  hours  local  time 
April  23, 1991,  to  2400  hours  local  time 
July  22, 1991;  and  the  effective  dates  for 
newly  redesignated  paragraphs  (s)  and 
(t)  of  S  685.5  remain  0001  hours  local 
time  April  15, 1991,  to  2400  hours  local 
time  July  15. 1991. 

PART  685— {CORRECTED] 

§685.2    [Corrected] 

2.  On  p.  24735,  in  the  first  column,  in 
S  685.2,  the  definition  for  "Protected 
species  zone"  is  corrected  by  adding  to 
the  end  of  the  definition  the  following 
sentence:  "Where  these  areas  are  not 
contiguous,  parallel  lines  drawn  tangent 
to  and  connecting  those  semi-circles  of 
the  50-nm  areas  that  lie  between  Nihoa 
Island  and  Necker  Island,  French  Frigate 
Shoals  and  Gardner  Pinnacles,  Gardner 
Pinnacles  and  Maro  Reef,  and  Lisianski 
Island  and  Pearl  and  Hermes  Reef,  shall 
delimit  the  remainder  of  the  protected 
species  zone." 

3.  On  p.  24735,  in  the  third  column,  in 
the  last  paragraph  (amendatory 
instruction  5),  the  first  sentence  should 
read:  "In  S  685.5,  existing  paragraphs 
(m)  through  (p),  which  are  effective 
through  July  22, 1991,  and  (q)  and  (r), 
which  are  effective  through  July  15, 1991. 


are  redesignated  as  paragraphs  (o) 
through  (t);  newly  redesignated 
paragraphs  (o)  and  (r)  remain  effective 
through  July  22, 1991,  and  newly 
redesignated  paragraphs  (s)  and  (t) 
remain  effective  through  July  25, 1991; 
paragraph  (d)  is  revised;  and  new 
paragraphs  (e)  through  (n)  are  added  to 
read  as  indicated  below." 

In  FR  Doc.  91-17190  (56  FR  33211,  July 
19, 1991),  make  the  following 
corrections: 

4.  On  p.  33212,  in  the  second  column, 
paragraph  2.  under  the  "Effective  Dates" 
subheading  should  read:  "In  S  685.5, 
paragraph  (i)  was  suspended  and  new 
paragraphs  (q)  and  (r)  were  added  by 
the  April  18, 1991,  emergency  rule,  liie 
May  31, 1991,  final  rule  added  a  new 
paragraph  (i)  to  replace  the  suspended 
version  and  redesignated  paragraphs  (q) 
and  (r)  as  paragraphs  (s)  and  (t)  to  be 
effective  through  July  15, 1991.  New 
paragraph  (i)  of  S  685.5  will  become 
effective  upon  approval  from  OMB  and 
publication  of  a  notice  to  that  effect  in 
the  Federal  Register.  Paragraphs  (s)  and 
(t)  are  extended  from  0000  hours  local 
time  July  16, 1991,  to  2400  hours  local 
time,  October  13, 1991,  by  this 
document. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  25, 1991. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-18193  Filed  8-1-91;  8:45  am] 
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Proposed  Rul< 


This  section  of  ttie  FEDERAL 
contains  notices  to  the  public 
proposed  Issuance  of  rules  arn 
regulations.  The  purpose  of  tN 
is  to  give  interested  persons  t 
opportunity  to  participate  in  ttw 
making  prior  to  ttie  adoption  c 
rules. 


DEPARTMENT  OF  AGRICUL 

Animal  and  Plant  Health  ln«| 
Service 

9  CFR  Part  92 

(Docket  No.  91-081] 

Specifically  Approved  State) 
Authorized  to  Receive  Maret 
Stallions  Imported  from  CEKI 

Countries 

AGENCY:  Animal  and  Plant  He 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  1 
Florida  to  the  list  of  States  ap 
receive  mares  and  stallions  in 
into  the  United  States  from  co 
affected  with  contagious  equii 
(GEM).  We  are  taking  this  act 
because  Florida  has  entered  ii 
agreement  with  the  Administi 
Animal  and  Plant  Health  Insp 
Service,  to  enforce  its  State  la 
regulations  to  control  GEM  an 
require  inspection,  treatment, 
testing  of  horses,  as  required  I 
regulations,  to  fiuiher  ensure  < 
freedom  from  GEM.  This  actio 
relieve  unnecessary  restrictioi 
importers  of  mares  and  stallia 
countries  affected  with  GEM. 

DATES:  Gonsideration  will  be : 
comments  received  on  or  befo 
1.1991. 

ADDltESSES:  To  help  ensure  th 
written  comments  are  conside 
an  original  and  three  copies  tc 
Regulatory  Analysis  and  Devc 
PPD.  APHIS.  USDA,  room  804 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please 
your  comments  refer  to  Docke 
Gomments  received  may  be  in 
USDA,  room  1141,  South  Build 
Street  and  Independence  Avei 
Washington.  DC.  between  8  a. 
4:30  p.m.,  Monday  through  Frii 
except  holidays. 
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0001  hours  local  time 
2400  hours  local  time 
the  effective  dates  for 
ed  paragraphs  (s)  and 
lin  0001  hours  local 
1,  to  2400  hours  local 


iRECTED] 

d] 

in  the  first  column,  in 
tion  for  "Protected 
;orrected  by  adding  to 
inition  the  following 
!  these  areas  are  not 
lei  lines  drawn  tangent 
I  those  semi-circles  of 
hat  lie  between  Nihoa 
r  Island,  French  Frigate 
ler  Pinnacles,  Gardner 
iro  Reef,  and  Lisianski 
md  Hennes  Reef,  shall 
nder  of  the  protected 

in  the  third  column,  in 
b  (amendatory 
I  first  sentence  should 
existing  paragraphs 
/hich  are  effective 
991,  and  (q)  and  (r), 
ire  through  July  15, 1991, 


are  redesignated  as  paragraphs  (o) 
through  (t);  newly  redesignated 
paragraphs  (o)  and  (r)  remain  elective 
through  July  22, 1991,  and  newly 
redesignated  paragraphs  (s)  and  (t) 
remain  effective  through  July  25, 1991; 
paragraph  (d]  is  revised;  and  new 
paragraphs  (e]  through  (n)  are  added  to 
read  as  indicated  below." 

In  FR  Doc.  91-17190  (56  FR  33211,  July 
19, 1991),  make  the  following 
corrections: 

4.  On  p.  33212.  in  the  second  column, 
paragraph  2.  under  the  "Effective  Dates" 
subheading  should  read:  "In  S  685.5, 
paragraph  (i)  was  suspended  and  new 
paragraphs  (q)  and  (r)  were  added  by 
the  April  18, 1991,  emergency  rule.  The 
May  31, 1991,  final  rule  added  a  new 
paragraph  (i)  to  replace  the  suspended 
version  and  redesignated  paragraphs  (q) 
and  (r)  as  paragraphs  (s)  and  (t)  to  be 
effective  through  July  15. 1991.  New 
paragraph  (i)  of  S  685.5  will  become 
effective  upon  approval  from  0MB  and 
publication  of  a  notice  to  that  effect  in 
the  Federal  Register.  Paragraphs  (s)  and 
(t)  are  extended  from  0000  hours  local 
time  July  16, 1991,  to  2400  hours  local 
time,  October  13. 1991.  by  this 
document. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  25, 1991. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-18193  Filed  8-1-91;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie 
proposed  Issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

[Docket  No.  Vl-oai] 

Specif Icalty  Approved  State* 
Authorized  to  Receive  Mares  and 
Stallions  Imported  from  CEM-Affected 
Countries 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Proposed  rule. 

summary:  We  are  proposing  to  add 
Florida  to  the  list  of  States  approved  to 
receive  mares  and  stallions  imported 
into  the  United  States  from  countries 
affected  with  contagious  equine  metritis 
(CEM).  We  are  taking  this  action 
because  Florida  has  entered  into  an 
agreement  with  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service,  to  enforce  its  State  laws  and 
regulations  to  control  CEM  and  to 
require  inspection,  treatment,  and 
testing  of  horses,  as  required  by  federal 
regulations,  to  further  ensiu-e  the  horses' 
freedom  from  CEM.  This  action  would 
relieve  unnecessary  restrictions  on 
importers  of  mares  and  staUions  fit)m 
coimtries  affected  with  CEM. 

DATES:  Consideration  will  be  given  to 
comments  received  on  or  before  October 
1.1991. 

ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  91-081. 
Comments  received  may  be  inspected  as 
USDA,  room  1141.  South  Building,  14th 
Street  and  Independence  Avenue  SW.. 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Manuel  A.  Thomas.  Jr.,  Senior  Staff 
Veterinarian,  Sheep,  Goat,  Equine  and 
Poultry  Diseases  Staff,  USDA,  APHIS, 
room  769,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782.  (301)  436- 
6954. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  hi  9  CFR  part  92 
S§  92.301(c)(2].  92.304(a)(4)(ii)  and 
92.304(a)(7)(ii)  allow  certain  horses 
(mares  and  stallions  over  731  days  old) 
to  be  imported  into  the  United  States 
from  certain  countries  where  contagious 
equine  metritis  (CEM)  exists  if  specific 
requirements  to  prevent  their 
introducing  CEM  into  the  United  States 
are  met  and  the  horses  are  consigned  to 
approved  States  for  further  inspection, 
treatment,  and  testing. 

Mares  and  stallions  over  731  days  old 
must  be  consigned  to  States  which  have 
been  approved  by  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  as  meeting  conditions 
necessary  to  ensure  that  the  horses  are 
ft^e  of  CEM.  These  conditions,  which 
concern  inspection,  treatment,  and 
testing  of  the  horses,  are  contained  in 
S  92.304(a)(5)  of  the  regulations  for 
stallions  and  in  S  92.304(a)(8)  for  mares. 
Florida  has  agreed  to  abide  by  the 
regulations  concerning  horses  imported 
bom  countries  where  CEM  exists,  and  to 
enter  into  a  written  agreement  with  the 
Administrator,  APHIS,  to  enforce  its 
State  laws  and  regulations  to  contol 
CEM.  Therefore;  we  propose  to  add 
Florida  to  the  list  of  States  approved  to 
receive  mares  and  stallions  that  are  over 
731  days  old  and  imported  into  the 
United  States  from  certain  countries 
where  CEM  exists. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  proposed  rule 
would  have  an  effect  on  the  economy  of 
less  than  $100  million;  would  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment. 


investment  productivity,  iimovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  anticipate  that  fewer  than  20 
mares  and  stallions  over  731  days  old 
will  be  imported  into  the  State  of  Florida 
annually  from  countries  where  CEM 
exists.  Approximately  225  mares  and 
stallions  over  731  days  old  and  from 
countries  where  CEM  exists  were 
imported  into  the  entire  United  States  in 
fiscal  year  1990.  During  this  same 
period,  approximately  34,715  horses  of 
all  classes  were  imported  into  the 
United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  Hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovenunental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

List  of  SubjecU  b  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  Uvestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife. 

Accordingly,  9  CFR  part  92  would  be 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
woidd  continue  to  read  as  follows: 

Audiority:  7  U.S.C  1622: 19  U.S.C  1306;  21 
use.  102-105,  111,  134a,  134b.  134c.  134d, 
134f,  and  136;  31  U.S.C  9701;  7  CFR  2.17.  2J1. 
and  371.2(d). 
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§92.304    [Ain«nd«d] 

2.  In  §  92.304  paragraphs  (a](4](ii)  and 
(a](7)(ii)  would  be  amended  by  adding 
'The  State  of  Florida"  in  alphabetical 
order. 

Done  in  Washington.  DC.  on  this  29th  day 
of  July  1991. 
Robert  Melland, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  91-18387  Filed  8-1-91;  8:45  am] 

WUJNQ  CODE  S41fr-34-4l 


FEDERAL  TRADE  COMMISSION 
16  Cf  R  Ch.  I 

Petitions  for  Environmental  Marketing 
end  Advertising  Guides 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Extension  of  time  of  filing 
public  comment  on  issues  concerning 
environmental  marketing  and 
advertising  claims  and  pending 
petitions. 

SUMMARY:  The  Federal  Trade 
Commission  ("FTC"  or  "Commission") 
has  extended  the  time  to  file  written 
comment  on  issues  relating  to  whether 
additional  guidance  to  the  public  is 
needed  on  the  applicability  of  section  5 
of  the  FTC  Act.  15  U.S.C.  45  (section  5). 
to  environmental  advertising  and 
labeling  claims  and.  more  specifically, 
what  form  such  guidance  should  take 
and  what  it  should  cover.  Public 
hearings  on  these  issues  were  held  on 
July  17-18. 1991.  In  order  to  ensure  that 
all  interested  parties  have  the 
opportunity  to  submit  comments  in 
writing,  the  Commission  has  extended 
the  time  for  filing  comments  for  thirty 
days,  until  August  16, 1991.  The 
Commission  refers  interested  parties  to 
its  May  31, 1991  Federal  Register  notice 
(56  FR  24968)  for  further  explication  of 
its  interest  in  this  matter  and  of  the 
issues  which  the  Commission 
particularly  would  like  addressed. 

DATES:  Comments  will  be  accepted  until 
August  16. 1991. 

ADDRESSES:  Comments  may  be  mailed 
to  the  Office  of  the  Secretary,  room  159, 
Federal  Trade  Commission,  6th  Street 
and  Pennsylvania  Avenue  NW., 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Devenette  Sneed,  Division  of 
Advertising  Practices,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  suite  4002,  6th  & 
Pennsylvania  Ave.  NW.,  Washington. 
DC  20580,  (202)  326-3360. 


By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc  91-18421  Filed  8-1-91;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1  and  3 

Adverse  Registration  Actions  and 
Other  Registration  Matters 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
proposing  to  amend  its  rules  relating  to 
the  procedures  to  be  followed  when  an 
applicant  for  registration  or  a  registrant 
under  the  Commodity  Exchange  Act 
(Act),  7  U.S.C.  1  et  seg.  (1988),  is  subject 
to  statutory  disqualification  from 
registration.  The  proposed  amendments 
would  afford  applicants  subject  to 
statutory  disqualification  under  section 
8a(2)  of  the  Act  the  opportunity  to 
present  evidence  of  rehabilitation  and 
mitigation,  rights  currently  afforded  to 
all  registrants  subject  to  statutory 
disqualification  and  to  those  applicants 
subject  to  statutory  disqualification 
under  section  8a(3)  of  the  Act.  However, 
the  standards  of  proof  which  an 
applicant  or  registrant  must  meet  to 
demonstrate  that  full,  conditioned  or 
restricted  registration  would  not  pose  a 
substantial  risk  to  the  public  despite  the 
existence  of  the  statutory 
disqualification  would  differ  depending 
upon  whether  a  section  8a(2)  or  a 
section  8a(3)  disqualification  were 
involved.  The  standard  for  a  section 
Ba(2)  disqualification  would  be  a  clear 
and  convincing  showing  and  the 
standard  for  a  section  8a(3) 
disqualification  would  be  a 
preponderance  of  the  evidence.  Further, 
the  Commission  is  proposing  to  retain  a 
procedure  whereby  a  registrant  subject 
to  statutory  disqualification  under 
section  8a(2)  of  the  Act  would  have  his   . 
registration  suspended  on  the  basis  of 
written  submissions  without  the 
opportunity  to  present  evidence  of 
rehabilitation  and  mitigation;  however, 
the  Commission  would  continue  to 
permit  such  a  registrant  an  oral  hearing 
where  such  evidence  could  be  presented 
before  his  registration  could  be  revoked 
or  restricted.  These  proposed  rules  are 
intended  to  conform  the  Commission's 
rules  with  respect  to  adverse 
registration  actions  with  the  standards 
enunciated  in  the  Commission's  decision 


in  In  the  Matter  of  Elizabeth  A.  Kanolea 
and  In  the  Matter  of  Mark  W. 
Chamberlain  (Current  Binder)  Comm. 
Fut.  L  Rep.  (CCH)  \  24,855  (June  6, 1990). 

The  Commission  is  also  proposing 
amendments  to  several  other  provisions 
of  the  rules  relating  to  the  registration 
process.  These  proposals  include,  among 
others:  elimination  of  most  restrictions 
on  dual  and  multiple  associations  of 
associated  persons  (APs);  codification  of 
positions  exempting  (1)  top  corporate 
officers  from  AP  registration  under 
certain  circtunstances.  (2)  APs  from 
being  required  to  re-register  when  they 
gain  a  new  sponsor  due  to  events  such 
as  a  merger  or  acquisition  of  the 
sponsoring  firm,  and  (3)  firms  from  being 
required  to  re-register  because  of  a 
corporate  reorganization  where  there  is 
no  change  in  the  natural  persons 
involved  in  the  firms'  operations; 
requiring  a  Form  8-R  and  fingerprint 
card  from  certain  natural  person 
principals  of  an  entity  that  is  a  non- 
natural  person  principal  of  a  firm 
applying  for  registration,  unless  the  non- 
natural  person  is  a  publicly-held 
company  or  an  otherwise  regulated 
entity;  and  simplified  registration 
procedures  for  persons  who  will  confine 
their  activities  under  the  Act  to 
specified  products.  These  proposed  rule 
amendments  would  codify  certain 
current  stafi  positions  and  address 
certain  aspects  of  the  registration 
process  that  the  Commission  believes 
should  be  clarified  or  simplified.  The 
Commission  is  also  proposing  to  codify 
by  rule  the  requirement  that  a  futures 
commission  merchant  (FCM)  that  has 
entered  into  a  guarantee  agreement  with 
an  introducing  broker  (IB)  carry  the 
customer  accounts  introduced  by  the  IB. 

DATES:  Comments  must  be  received  by 
October  28. 1991. 

ADDRESSES:  Comments  should  be  sent 
to  the  Office  of  the  Secretariat. 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20581  and  should  refer 
to  "Registration  Rule  Amendments." 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  B.  Patent,  Associate-Chief 
Counsel,  or  Scott  L.  Diamond,  Attorney- 
Advisor,  Division  of  Trading  and 
Markets,  at  the  above  address. 
Telephone  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 

1.  Paperwork  Reduction  Act 

While  the  Commission  has 
determined  that  the  proposed  rule 
amendments  will  effectively  decrease 
the  existing  paperwork  reduction  burden 
previously  approved  by  the  Office  of 
Management  and  Budget  (0MB),  the 


public  reporting  burden  for  the 
collection  of  information  whicl 
all  proposed  amendments  to  p 
3  of  the  Commission's  regulatii 
estimated  to  average  1.20  hour 
response,  including  the  time  fo 
reviewing  instructions,  search! 
existing  data  sources,  gatherin 
maintaining  the  data  needed.  { 
completing  and  reviewing  the  i 
of  information.  Send  comment 
regarding  this  burden  estimate 
other  aspect  of  this  collection  i 
information,  including  suggesti 
reducing  this  burden,  to  Mr.  Jo 
CFTC  Clearance  Officer,  2033 
NW..  Washington.  DC  20581;  a 
Office  of  Management  and  Bu( 
Paperwork  Reduction  Project  ( 
0024).  Washington.  DC  20503. 

IL  Statutory  Disqualifications 

A.  Introduction 

The  Commission's  decision  i 
Kangles  and  Chamberlain,  (Ci 
Binder)  Comm.  Fut.  L  Rep.  (C( 
24,855  (June  6, 1990),  called  for 
treatment  of  applicants  and  rei 
who  are  subject  to  statutory 
disqualification.  Therein,  the 
Commission  stated  that  "our  n 
process  should  use  uniform  sul 
standards  to  assess  the  fitness 
disqualified  applicants  seeking 
into  the  futiu^s  industry  and 
disqualified  registrants  seekinj 
in  the  industry."  Id.,  at  37,028  ( 
omitted).  As  a  result,  the  Comi 
called  for  the  promulgation  of  { 
amendments  to  its  rules  relatir 
statutory  disqualifications  fror 
registration,  which  are  now  be 
proposed.  /</..  at  37,036  n.36. 

B.  Procedure  To  Deny.  Conditi 
Suspend,  Revoke  or  Place  Res, 
Upon  Registration  Pursuant  to 
8a(2),  8a(3)  and  8a(4)  of  the  Ac 

The  Commission's  proposed 
amendments  to  Rule  3.60  woul 
procedures  applicable  to  statui 
disqualification  proceedings  pi 
sections  8a(2),  8a(3)  and  8a(4)  ( 
Proposed  Rule  3.60  is  intended 
procedural  equality  between  a 
and  registrants  subject  to  statu 
disqualification  under  sections 
8a(3)  or  8a(4)  of  the  Act.  Undei 
statutory  disqualification  proa 
unlike  other  types  of  enforcem 
proceedings,  the  Commission  \ 
relying  on  the  fact  of  the  statut 
disqualification,  and  generally 
its  own  investigation,  as  the  b£ 
bringing  the  proceeding.  Accor 
the  procedures  discussed  herei 
burden  to  an  applicant  or  regis 
subject  to  a  statutory  disquaUf 
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in  In  the  Matter  of  Elizabeth  A.  Kanoles 
and  In  the  Matter  of  Mark  W. 
Chamberlain  (Current  Binder)  Comm. 
Fut.  L.  Rep.  (CCH)  \  24,855  (June  6, 1990). 

The  Commission  is  also  proposing 
amendments  to  several  other  provisions 
of  the  rules  relating  to  the  registration 
process.  These  proposals  include,  among 
others:  elimination  of  most  restrictions 
on  dual  and  multiple  associations  of 
associated  persons  (APs);  codification  of 
positions  exempting  (1)  top  corporate 
officers  from  AP  registration  imder 
certain  circumstances,  (2)  APs  from 
being  required  to  re-register  when  they 
gain  a  new  sponsor  due  to  events  such 
as  a  merger  or  acquisition  of  the 
sponsoring  firm,  and  (3)  firms  from  being 
required  to  re-register  because  of  a 
corporate  reorganization  where  there  is 
no  change  in  the  natural  persons 
involved  in  the  firms'  operations; 
requiring  a  Form  8-R  and  fi.ngerprint 
card  from  certain  natural  person 
principals  of  an  entity  that  is  a  non- 
natural  person  principal  of  a  firm 
applying  for  registration,  unless  the  non- 
natural  person  is  a  publicly-held 
company  or  an  otherwise  regulated 
enti^;  and  simplified  registration 
procedures  for  persons  who  will  confine 
their  activities  under  the  Act  to 
specified  products.  These  proposed  nde 
amendments  would  codify  certain 
current  staff  positions  and  address 
certain  aspects  of  the  registration 
process  that  the  Commission  believes 
should  be  clarified  or  simplified.  The 
Commission  is  also  proposing  to  codify 
by  rule  the  requirement  that  a  futures 
commission  merchant  (FCM)  that  has 
entered  into  a  guarantee  agreement  with 
an  introducing  broker  (IB)  carry  the 
customer  accounts  introduced  by  the  B. 
dates:  Comments  must  be  received  by 
October  28, 1991. 

ADDRESSES:  Comments  should  be  sent 
to  the  Office  of  the  Secretariat, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  DC  20581  and  should  refer 
to  "Registration  Rule  Amendments." 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  B.  Patent,  Associate  Chief 
Counsel,  or  Scott  L.  Diamond.  Attorney- 
Advisor,  Division  of  Trading  and 
Markets,  at  the  above  address. 
Telephone  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

While  the  Commission  has 
determined  that  the  proposed  rule 
amendments  will  effectively  decrease 
the  existing  paperwork  reduction  burden 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB),  the 


public  reporting  burden  for  the 
collection  of  information  which  includes 
all  proposed  amendments  to  parts  1  and 
3  of  the  Commission's  regulations  is 
estimated  to  average  1.20  hours  {>er 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
Information,  including  suggestions  for 
reducing  this  burden,  to  Mr.  Joe  F.  Mink, 
CFTC  Clearance  Officer,  2033  K  Street 
NW.,  Washington,  DC  20581;  and  to 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (3038- 
0024).  Washington,  DC  20503. 

II.  Statutory  Disqualifications 

A.  Introduction 

The  Commission's  decision  In  re 
Kangles  and  Chamberlain,  (Current 
Binder)  Comm.  Fut.  L  Rep.  (CCH)  | 
24,855  (June  6, 1990),  called  for  equal 
treatment  of  applicants  and  registrants 
who  are  subject  to  statutory 
disqualification.  Therein,  the 
Commission  stated  that  "our  registration 
process  should  use  uniform  substantive 
standards  to  assess  the  fitness  of 
disqualified  applicants  seeking  entry 
into  the  futures  industry  and 
disqualified  registrants  seeking  retention 
in  the  industry."  Id.,  at  37,028  (footnote 
omitted).  As  a  result,  the  Commission 
called  for  the  promulgation  of  proposed 
amendments  to  its  rules  relating  to 
statutory  disqualifications  from 
registration,  which  are  now  being 
proposed.  /(/..  at  37,036  n.36. 

B.  Procedure  To  Deny.  Condition, 
Suspend,  Revoke  or  Place  Restrictions 
Upon  Registration  Pursuant  to  Sections 
8a(2),  8a(3)  and  8a(4)  of  the  Act 

The  Commission's  proposed 
amendments  to  Rule  3.60  would  set  forth 
procedures  applicable  to  statutory 
disqualification  proceedings  pursuant  to 
sections  8a(2),  8a(3)  and  8a(4)  of  the  Act. 
Proposed  Rule  3.60  is  intended  to  create 
procedural  equality  between  applicants 
and  registrants  subject  to  statutory 
disqualification  under  sections  8a(2). 
8a(3)  or  8a(4)  of  the  Act.  Under  a 
statutory  disqualification  proceeding, 
unlike  other  types  of  enforcement 
proceedings,  the  Commission  will  be 
relying  on  the  fact  of  the  statutory 
disqualification,  and  generally  not  upon 
its  own  investigation,  as  the  basis  for 
bringing  the  proceeding.  Accordingly, 
the  procedures  discussed  herein  shift  the 
burden  to  an  applicant  or  registrant 
subject  to  a  statutory  disqualification  to 


show  why,  notwithstanding  that  fact, 
circumstances  justify  granting  full, 
conditioned  or  restricted  registration, 
because  such  registration  would  not 
pose  a  substantial  risk  to  the  public.  The 
Commission  believes  it  is  appropriate  to 
shift  the  burden  in  this  manner  because 
such  evidence,  if  it  exists,  should  be 
within  the  applicant's  or  registrant's 
control.  (Proposed  Rule  3.60(b)(2)). 

A  statutory  disqualification 
proceeding  would  commence  with 
issuance  of  a  notice  by  the 
Commission  '  that  an  applicant  or 
registrant  is  subject  to  statutory 
disqualification.  Such  notice  would  state 
the  bases  upon  which  a  registration  may 
be  denied,  granted  upon  conditions, 
suspended,  revoked  or  restricted.  The 
notice  is  not  however,  required  to 
specify  any  proposed  conditions  or 
restrictions.  The  notice  will  further 
contain  instructions  with  respect  to  the 
filing  of  a  response  and  a  section  on  the 
ramifications  of  a  failure  to  respond. 
(Proposed  Rule  3.60(a)).* 

Within  thirty  days  of  service  of  the 
notice,  the  applicant  or  registrant  must 
file  a  response  to  the  notice.  See 
Proposed  Rule  3.60(b).  In  the  response, 
the  applicant  or  registrant  may 
challenge  the  evidentiary  basis  for  the 
statutory  disqualification  under 
proposed  Rule  3.60(b)(1).  If  the  applicant 
or  registrant  cannot  dispute  the 
evidentiary  basis  of  the  statutory 
disqualification  on  the  grounds  set  forth 
in  proposed  Rule  3.eO(b](l).  the  burden 
is  on  the  applicant  or  registrant  if  other 
than  the  AP  or  floor  broker  (FB) 
registration  categories  are  involved,  to 
show  that  full  registration,  and  if  the  AP 
or  FB  registration  categories  are 
involved,  to  show  that  full,  conditioned 
or  restricted  registration,  would  not  pose 
a  substantial  risk  to  the  pubhc.  The 
applicant  or  registrant  must  also 
indicate  in  his  response  whether  he  or 
she  intends  to  make  such  a  showing. 
(Proposed  Rule  3.60(b)(2)). 

If  a  person  is  an  AP  or  FB  or  is  an 
applicant  for  registration  in  either 
category,  and  intends  to  make  a 
showing  that  full,  conditioned  or 
restricted  registration  would  not  pose  a 
substantial  risk  to  the  public  under 


'  As  discussed  below,  notices  that  cominence  a 
statutory  disqualification  proceeding  are  proposed 
to  be  issued  by  the  Commission  rather  than  by  the 
Director  of  the  Division  of  Trading  and  Markets 
(Division)  or  the  Director's  designee  pursuant  to 
delegated  authority,  as  permitted  under  the  current 
rules. 

'  The  Commission  notes  that  so  long  as  a  person 
Is  registered  when  a  proceeding  Is  commenced,  such 
a  registration  can  be  revoked  even  if  it  ceases 
pendente  lite.  See  In  the  Matter  of  First  Regal 
CommodiUea.  Inc.,  (1964-1986  Transfer  Binder) 
Comm.  Fut.  L  Rep.  (CCH)  1 22.60a  at  30.570  (CPTC 
May  22. 1965). 


proposed  Rule  3.60(b)(2)(i),  he  must 
include  a  letter,  which  is  binding  upon  a 
sponsor  or  supervising  FB  who  meets 
the  qualifications  set  forth  in  proposed 
Rule  3.60(b)(2)(i)  (A)  through  (C), 
indicating  that  the  qualified  sponsor  or 
supervising  FB  agrees  to  sign  a 
Supplemental  Sponsor  Certification 
Statement  and  supervise  compliance 
with  any  conditions  or  restrictions  that 
may  be  imposed  on  the  applicant  or 
registrant.*  The  Commission  also  notes 
that  it  can  place  conditions  or 
restrictions  on  other  categories  of 
registrant,  if  appropriate,  but  such  other 
categories  of  registrant  are  not  required 
to  submit  an  agreement  for  supervised 
compliance  with  conditions  or 
restrictions  with  their  response  to  the 
notice. 

Pursuant  to  proposed  Rule 
3.60(b)(2)(ii),  an  applicant  or  registrant 
who  intends  to  make  a  showing  that  full, 
conditioned  or  restricted  registration 
would  not  pose  a  substantial  risk  to  the 
general  public  must  submit  within 
fifteen  days  after  filing  his  initial 
response.*  a  statement  by  himself,  or  his 
attorney,  which  identifies  and 
summarizes  the  expected  testimony  of 
all  witnesses  whom  the  appUcant  or 
registrant  intends  to  have  testify  on  his 
behalf.  The  applicant  or  registrant  must 
further  submit  copies  of  all  documents 
which  he  intends  to  introduce.  The 
summary  of  testimony  and  copies  of 
documents  should  show  that  full 
conditioned  or  restricted  registration 
would  not  pose  a  substantial  risk  to  the 
public  and  should  constitute  evidence  of 
mitigation  of  the  seriousness  of  the 
statutory  disqualification  *  and 


*  A  Supplemental  Sponsor's  Certificstion 
Statement  consists  of  a  statement,  made  by  a 
registrant's  sponsor  or  an  applicant's  potential 
sponsor,  or  aomeone  who  would  become  a 
supervising  floor  broker  to  the  conditioned  or 
restricted  FB,  wherein  the  particular  relationship 
between  the  applicant  or  registrant  and  his  sponsor 
or  supervising  FB  is  described  with  specifidty  and  a 
detailed  description  of  the  safeguards  to  protect  the 
public  Is  provided.  The  Commiasion  views  a 
sponsor's  or  supervising  FB's  failure  to  supervise  in 
accordance  with  the  special  supervisory  conditions 
set  forth  in  a  Supplemental  Sponsor's  Certincation 
Statement  as  constituting  other  good  cause  to  affect 
the  registration  of  the  sponsor  or  supervising  FB. 
The  Commission  also  views  a  registrant's  failure  to 
comply  with  conditions  or  restrictions  as 
constituting  other  good  cause  to  affect  such 
registrant's  registration,  and  notes  that  the 
conditiofu  or  restrictions  themselves  generally 
provide  that  such  a  failure  to  comply  would  impact 
upon  the  registrant's  registration. 

*  The  Commission  believes  it  is  appropriate  to 
allow  extra  time  to  make  this  further  submisaion. 

*  The  Commission  has  stated  that  "(a)s  a 
conceptual  matter,  mitigation  evidence  tends  to 
show  that  under  the  particular  ciromistance*.  the 
weight  that  would  onlinarily  be  accorded  the 
presumption  arising  from  proof  of  that  particular 
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rehabilitation  *  since  the  time  of  the 
wrongdoing  underlying  the  statutory 
disqualiHcation.^  as  well  as,  if  the  AP  or 
FB  registration  categories  are  involved, 
evidence  of  and  proposals  for  a  set  of 
effective  supervisory  controls.  The 
Commission  also  notes  that  an 
applicant's  or  registrant's  willful, 
material  false  or  misleading  statements 
or  omission  of  material  facts  about  a 
statutory  disqualification  in  his 
registration  application  can  constitute 
separate  grounds  for  disqualification 
under  8a(2){G)  and  8a(3)(G)  of  the  Act 
and  impact  the  applicant's  or 
registrant's  showing  of  mitigation  or 
rehabilitation. 

The  Division  of  Enforcement  (DOE), 
pursuant  to  proposed  Rule  3.60(c),  must 
reply  to  the  registrant's  or  applicant's 
response  within  thirty  days  after  the 
later  of  the  initial  response  or  the  further 
submission  referred  to  in  the  preceding 
paragraph.  The  DOE.  in  its  reply,  shall 
either  submit  a  motion  for  summary 
judgment  stating  that  there  are  no 
genuine  issues  of  material  fact  to  be 
determined  or.  if  there  are  material 
factual  issues  in  dispute,  a  description  of 


disqualification  sbou'd  be  lessened."  In  the  Matter 
of  Horn.  (1987-1990  Transfer  Binder)  Comm  Fut.  L 
Rep.  (CCH)  t  23.731,  al  33,889  n.9  (CFTC  July  21. 
1987).  The  Cooimission  has  also  stated  that 
•■(wlhere  •  *  •  the  category  of  disqualification  at 
issue  covers  a  broad  range  of  potential  conduct,  the 
relative  severity  of  the  crime  for  which  the 
registrant  was  convicted  becomes  a  relevant 
consideration  in  assessing  the  danger  posed  to  the 
public"  For  e.xaraple.  conviction  for  "transporting  a 
bag  of  counterfeit  money  for  a  S2O0  payrnent  '  *  * 
is  clearly  less  serious  '  *   *  than  actual  production 
of  the  counterfeit  currency."  The  disposition  of  the 
criminal  case  can  also  provide  evidence  of 
mitigating  circumstances.  In  the  Matter  of  Walter. 
(1987-1990  Transfer  Binder)  Comm.  Fut.  L.  Rep. 
(CCHj  1  24.215.  at  35,014-15  (CFTC  April  14. 1988). 
The  Commission  has  noted,  however,  that  an 
asserted  lack  of  relationship  between  the  wrongful 
conduct  and  the  futures  markets  is  not  a  basis  for 
mitigation  nor  is  the  fact  that  someone  was 
registered  under  the  Act  for  approximately  ten 
years  prior  to  committing  an  offense.  Horn,  supra,  at 
33.889  and  Walter,  supra,  at  35,015  n.21. 

•  The  focus  of  the  rehabilitation  inquiry  in  a 
statutory  disqualification  case  must  be  on  evidence 
demonstrating  that  an  applicant  or  registrant  has 
undertaken  a  changed  direction  in  his  activities.  The 
evidence  must  show  changes  in  character  or 
business  practices  since  the  time  of  the  wrongful 
4»>aduct.  The  potential  for  industry  service  or 
quality  of  professional  services  plays  no  role  in  the 
rehabilitation  inquiry.  See  In  the  Matter  of 
Antonocci,  (Current  Binder)  Comm.  Fut.  L  Rep. 
(CCH)  1  24.835,  at  38.933  (CFTC  April  18. 1990):  In 
the  Matter  of  Anderson.  (1986-1967  Transfer  Binder) 
Comm.  Fut.  L  Rep.  (CCH)  1  23.085.  at  32.209  (CFTC 
May  3a  1968). 

'  See  In  the  Matter  of  Kangles  and  Chamberlain. 
(Current  Binder)  Comm.  Fut  L.  Rep.  (CCH)  1  24.855 
at  37.038,  n.  32  (June  6, 1990).  See  also  In  the  Matter 
of  Bear  Steams  &  Co..  (Current  Binder)  Comm.  Fut. 
L  Rep.  (CCH)  1  24.994  al  37.666  (Jan.  25. 1991):  In  the 
Matter  ofSigler  (Current  Binder)  Comm.  Fut.  L 
Rep.  (CCH)  I  24.978  at  37.578  (Jan.  a  1991):  In  the 
Matter  of  Antonocci.  (Current  Binder)  Comm.  Fut  U 
Rep.  (CCH)  1  24.835  at  36.933  (Apr.  IB.  1990). 


the  evidence  it  intends  to  produce, 
including  identification  of  witness  and 
summaries  of  anticipated  DOE  witness 
testimony  and  copies  of  documents 
intended  to  be  introduced  in  an  oral 
hearing.  A  motion  for  summary 
judgment,  pursuant  to  proposed  Rule 
3.60(c)(1).  may  request  only  a  denial  or 
revocation  of  registration.  Summary 
procedures  will  not  yield  a  conditioned 
or  restricted  registration. 

Based  upon  the  notice,  response  and 
further  submission,  if  any.  and  reply, 
and  pursuant  to  proposed  Rule  3.60(d). 
the  Administrative  Law  Judge  (ALJ)  will 
issue  a  summary  order  granting, 
denying,  suspending  or  revoking 
registration,  or  an  order  notifying  the 
parties  of  a  hearing  to  be  conducted  in 
accordance  with  specified  procedures 
under  Part  10  of  the  Commission's 
regulations.  A  telephonic  hearing 
procedure  is  available  under  proposed 
Rule  3.60(d)(3).  The  telephonic  hearing 
procedure,  however,  will  only  be 
available  upon  the  agreement  of  all 
parties  to  the  proceeding. 

The  ALJ's  determinations  must  be  in 
writing  and  must  accord  with  the 
standards  and  make  the  findings  as  set 
forth  in  proposed  Rule  3.60  (e)  and  (f). 
Proposed  Rule  3.60(e)  separates  the 
burdens  of  proof  for  statutory 
disqualifications  under  8a(2)  and  8a(3) 
and  ea(4)  of  the  Act.  Pursuant  to 
proposed  Rule  3.60(e)(1),  an  applicant  or 
registrant  subject  to  a  8a(2)  statutory 
disquahfication  must  make  a  clear  and 
con\'incing  showing  that  full, 
conditioned  or  restricted  registration 
would  not  pose  a  substantial  risk  to  the 
public,  whereas,  under  proposed  Rule 
3.60(e)(2).  an  appUcant  or  registrant 
subject  to  statutory  disqualification 
under  8a(3)  or  8a(4)  of  the  Act  must 
make  his  case  by  a  preponderance  of 
the  evidence.*  As  the  Commission 
stated  in  Bryant,  supra  at  n.21. 
"Disqualifications  arising  under  section 
Ba(3]  are  generally  less  serious  than 
those  arising  under  section  8a{2)  *  *  *. 
In  light  of  this  distinction,  the  , 


•  See  In  the  Matter  of  Hryont.  (Current  Binder) 
Comm.  Fut.  L  Rep.  (CCH)  t  24.847  at  36,997  and  nil 
(CFTC  April  18, 1990):  In  the  Matter  of  Horn. 
(Current  Binder)  Comm.  Fut.  L  Rep.  (CCH)  \  24.838. 
al  36.939  and  n.l5  (CFTC  April  IB.  1990).  The  current 
rules  provide  for  such  a  distinction  in  the  standard 
of  proof  depending  upon  whether  a  registrant  is 
subject  to  statutory  disqualification  under  {  8a(2)  or 
under  8a(3)  and  8a(4)  of  the  Act  Compare  Rule 
3.55(0(2)  and  [i]  with  Rule  3.61.  See  also  49  FR  8208. 
8213-14  (March  5. 1964).  The  Commission  has  stated 
in  Horn,  supra,  that  it  "interpret(s)  the  'clear  and 
compelling  language  of  (Rule)  3.S5(f)(2)  as 
analogous  to  the  traditional  evidentiary  standard 
'clear  and  convincing.'  That  standard  has  been 
described  as  evidence  which  produces  in  the  mind 
of  the  trier  of  fact  'an  abiding  conviction  that  the 
truth  of  (the)  factual  contentions  are  highly 
probable.' "  (Citations  omitted.) 


evidentiary  biu^en  appropriate  for 
registrants  subject  to  disqualifications 
under  section  8a  (3)  need  not  be  as  strict 
as  that  imposed  on  registrants  subject  to 
disquahfications  under  section  8a(2)." 

Under  proposed  S  3.60(f).  the  ALJ 
must,  as  appropriate,  make  findings 
concerning  evidence  of  mitigation  and 
rehabilitation,  as  well  as  the  feasibility 
of  effective  supervision  of  conditions  or 
restrictions.  The  ALJ  must  also  specify  a 
time  period  after  which  a  registrant  who 
would  be  subject  to  conditions  or 
restrictions  may  petition  to  lift  or  modify 
the  conditions  or  restrictions  pursuant  to 
the  procedures  set  out  in  proposed  Rule 
3.64. 

The  settlement  provisions  of  proposed 
Rule  3.60(h)  closely  track  those  found  in 
part  10  of  the  Commission's  regulations. 
An  offer  by  an  applicant  or  registrant 
shall  be  submitted,  pursuant  to  proposed 
Rule  3.60(h)(3).  to  the  DOE,  which  will 
then  inform  the  applicant  or  registrant  of 
the  DOE's  recommendation.  In  the  event 
that  the  DOE  makes  an  unfavorable 
recommendation,  the  applicant  or 
registrant  will  decide  whether  to  present 
the  offer  to  the  Commission  for 
acceptance  or  rejection.  If  the 
Commission  chooses  to  accept  an  offer, 
-  it  will  issue  an  order  pursuant  to 
proposed  Rule  3.60(h)(4).  If  the 
Commission,  however,  decides  to  reject 
an  offer,  such  offer  shall  be  deemed 
withdrawn,  in  accordance  with 
proposed  Rule  3.60(h)(5).  Proposed  Rules 
3.60  (i)  and  (j)  govern  the  finality  of.  and 
appeal  procedures  with  respect  to. 
Commission  orders. 

C  Suspension  and  Revocation  of 
Registration  Pursuant  to  Section  8a(2)  of 
the  Act 

Most  of  the  current  rules  relating 
specifically  to  statutory  disqualifications 
under  section  8a(2)  of  the  Act  would  be 
repealed.  However,  the  Commission  has 
determined  to  retain  the  two-tier  system 
of  temporary  suspension  and  full 
hearing  currentiy  available  under  Rule 
3.55  for  a  registrant  subject  to  statutory 
disqualification  under  section  8a(2)  of 
the  Act,  The  expedited  suspension 
procedures  in  Rule  3.55.  as  amended, 
serve  the  important  public  interests  of 
offering  the  Commission  a  swift  and 
efficient  way  to  temporarily  remove 
apparently  disqualified  registrants  and 
thus  prevent  any  further  harm  to  the 
•  public  while  also  protecting  a 
registrant's  interest  in  a  full 
administrative  hearing  on  the  matter.  49 
FR  8208.  821J-14  (March  5. 1984).  This 
protection  of  the  public  Interest  is 
preserved  by  proposed  Rule  3.55  which, 
in  the  first  tier,  allows  an  ALJ  to 
temporarily  suspend  a  registrant  who  is 


subject  to  a  section  8a(2) 
disqualification  for  up  to  six  mo 
The  second  tier  of  the  procedun 
the  registrant  the  right  to  a  full  h 
on  the  issue. 

Under  the  first  tier,  following 
notice  by  the  Commission,  the  n 
may  make  a  written  submission 
ALJ  consisting  of  the  evidence  d 
in  proposed  Rule  3.60  (b)(1).  whi 
limited  to  a  challenge  to  the  evi( 
basis  of  the  statutory  disqualific 
forth  in  the  notice.  The  DOE  ma; 
reply  to  the  registrant's  written 
submission.  After  considering  th 
registrant's  challenge  to  the  evic 
basis  of  the  statutory  disqualific 
the  ALJ  may  temporarily  suspen 
registration  and  order  the  registi 
show  cause  why  the  registration 
not  be  permanenUy  revoked.  Sei 
Proposed  Rule  3.55(e),  The  furth( 
proceeding  to  determine  whethe 
registrant's  registration  should  b 
revoked  or  restricted  would  be 
conducted  pursuant  to  proposed 
3.60  (b)(2)  through  0).  A  registi-ai 
continue  to  be  allowed  to  preser 
evidence  of  mitigation  and  rehal 
during  the  second  tier  proceedin 
Alternatively,  the  ALJ  may  issue 
order  finding  the  registrant  not  s 
to  statutory  disqualification.  Nei 
appellate  procedures  applicable 
an  order  are  available  through  c 
reference  to  selected  sections  of 
of  the  Commission's  regulations. 

The  Commission  is  also  propo 
procedural  change  with  respect  I 
statutory  disquaMcation  procee 
Under  current  rules,  a  notice  of  i 
deny,  condition,  suspend,  revoke 
place  restrictions  upon  registrati 
be  issued  by  the  Director  of  the  I 
of  Trading  and  Markets  or  the  D: 
designee,  with  the  concurrence  c 
Director  of  the  Division  of  Enfon 
and  the  General  Counsel  or  theii 
designees.  Rules  3.51(a).  3.5Z  3.5 
3.60.  A  statutory  disqualitication 
proceeding  can  thus  be  institutec 
pursuant  to  delegated  authority  i 
Rule  3.75  without  specific  consid 
by  the  Commission,  although  an; 
by  an  ALJ  in  a  statutory  disquah 
proceeding  is  subject  to  Commia 
review  on  appeal.  The  Commissi 
proposing  to  amend  Rules  3.51  (a 
and  3.60  (Rule  3.52  is  proposed  t( 
revoked)  to  require  specific  Com 
authorization  to  commence  a  sta 
disqualification  proceeding,  then 
revoking  the  delegation  of  authoi 
referred  to  in  this  paragraph.  Thi 
conform  the  commencement  of  a 
statutory  disqualification  proceei 
with  the  commencement  of  other 
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>n  whether  a  registrant  is 
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<).  The  Commission  has  stated 
'inlerpret(s)  the  'clear  and 
if  (Rule)  3.55(0(2)  as 
ional  evidentiary  standard 
That  standard  has  been 
which  produces  in  the  mind 
■biding  conviction  that  the 
intentions  are  highly 
omitted.) 


evidentiary  burden  appropriate  for 
registrants  subject  to  disqualifications 
under  section  8a(3)  need  not  be  as  strict 
as  that  imposed  on  registrants  subject  to 
disquahfications  under  section  8a(2)." 

Under  proposed  §  3.60(f).  the  ALJ 
must,  as  appropriate,  make  findings 
concerning  evidence  of  mitigation  and 
rehabilitation,  as  well  as  the  feasibility 
of  effective  supervision  of  conditions  or 
restrictions.  The  ALJ  must  also  specify  a 
time  period  after  which  a  registrant  who 
would  be  subject  to  conditions  or 
restrictions  may  petition  to  lift  or  modify 
the  conditions  or  restrictions  pursuant  to 
the  procedures  set  out  in  proposed  Rule 
3.64. 

The  settlement  provisions  of  proposed 
Rule  3.60(h)  closely  track  those  found  in 
part  10  of  the  Commission's  regulations. 
An  offer  by  an  applicant  or  registrant 
shall  be  submitted,  pursuant  to  proposed 
Rule  3.60(h)(3).  to  the  DOE.  which  will 
then  inform  the  applicant  or  registrant  of 
the  DOE'S  recommendation.  In  the  event 
that  the  DOE  makes  an  unfavorable 
recommendation,  the  applicant  or 
registrant  will  decide  whether  to  present 
the  offer  to  the  Commission  for 
acceptance  or  rejection.  If  the 
Commission  chooses  to  accept  an  offer, 
-  it  will  issue  an  order  pursuant  to 
proposed  Rule  3.60(h)(4).  If  the 
Commission,  however,  decides  to  reject 
an  offer,  such  offer  shall  be  deemed 
withdrawn,  in  accordance  with 
proposed  Rule  3.60(h)(5).  Proposed  Rules 
3.60  (i)  and  (j)  govern  the  finality  of.  and 
appeal  procedures  with  respect  to. 
Commission  orders. 

C.  Suspension  and  Revocation  of 
Registration  Pursuant  to  Section  8a(2)  of 
the  Act 

Most  of  the  current  rules  relating 
specifically  to  statutory  disqualifications 
under  section  8a(2)  of  the  Act  would  be 
repealed.  However,  the  Commission  has 
determined  to  retain  the  two-tier  system 
of  temporary  suspension  and  full 
hearing  currently  available  under  Rule 
3.55  for  a  registrant  subject  to  statutory 
disqualification  under  section  8a(2)  of 
the  Act.  The  expedited  suspension 
procedures  in  Rule  3.55,  as  amended, 
serve  the  important  public  interests  of 
offering  the  Commission  a  swift  and 
efficient  way  to  temporarily  remove 
apparently  disqualified  registrants  and 
thus  prevent  any  further  harm  to  the 
public  while  also  protecting  a 
registrant's  interest  in  a  full 
administrative  hearing  on  the  matter.  49 
FR  8208,  8213-14  (March  5, 1984).  This 
protection  of  the  public  interest  is 
preserved  by  proposed  Rule  3.55  which, 
in  the  first  tier,  allows  an  AL)  to 
temporarily  suspend  a  registrant  who  is 


subject  to  a  section  Ba(2) 
disqualification  for  up  to  six  months. 
The  second  tier  of  the  procedure  affords 
the  registrant  the  right  to  a  full  hearing 
on  the  issue. 

Under  the  first  tier,  following  proper 
notice  by  the  Commission,  the  registrant 
may  make  a  written  submission  to  the 
ALJ  consisting  of  the  evidence  described 
in  proposed  Rule  3.60  (b)(1),  which  is 
limited  to  a  challenge  to  the  evidentiary 
basis  of  the  statutory  disquaUfication  set 
forth  in  the  notice.  "The  DOE  may  then 
reply  to  the  registrant's  written 
submission.  After  considering  the 
registrant's  challenge  to  the  evidentiary 
basis  of  the  statutory  disqualification, 
the  ALJ  may  temporarily  suspend  the 
registration  and  order  the  registrant  to 
show  cause  why  the  registration  should 
not  be  permanenUy  revoked.  See 
Proposed  Rule  3.55(e).  The  furUier 
proceeding  to  determine  whether  the 
registrant's  registration  should  be 
revoked  or  restricted  would  be 
conducted  pursuant  to  proposed  Rule 
3.60  (b)(2)  dirough  (j).  A  registrant  will 
continue  to  be  allowed  to  present 
evidence  of  mitigation  and  rehabilitation 
during  the  second  tier  proceeding. 
Alternatively,  the  ALJ  may  issue  an 
order  finding  the  registrant  not  subject 
to  statutory  disqualification.  New 
appellate  procedures  applicable  to  such 
an  order  are  available  through  cross- 
reference  to  selected  sections  of  part  10 
of  the  Commission's  regulations. 

The  Commission  is  also  proposing  a 
procedural  change  with  respect  to 
statutory  disqualification  proceedings. 
Under  current  rules,  a  notice  of  intent  to 
deny,  condition,  suspend,  revoke  or 
place  restrictions  upon  registration  can 
be  issued  by  the  Director  of  the  Division 
of  Trading  and  Markets  or  the  Director's 
designee,  with  the  concurrence  of  the 
Director  of  the  Division  of  Enforcement 
and  the  General  Counsel  or  their 
designees.  Rules  3.51(a).  3.52,  3.55(a)  and 
3.60.  A  statutory  disqualification 
proceeding  can  thus  be  instituted 
pursuant  to  delegated  authority  under 
Rule  3.75  without  specific  consideration 
by  the  Commission,  although  any  ruling 
by  an  ALJ  in  a  statutory  disquaUfication 
proceeding  is  subject  to  Commission 
review  on  appeal.  The  Commission  is 
proposing  to  amend  Rules  3.51(a),  3.55(a) 
and  3.60  (Rule  3.52  is  proposed  to  be 
revoked)  to  require  specific  Commission 
authorization  to  commence  a  statutory 
disqualification  proceeding,  thereby 
revoking  the  delegation  of  authority 
referred  to  in  this  paragraph.  This  would 
conform  the  commencement  of  a 
statutory  disqualification  proceeding 
with  the  commencement  of  other  types 


of  enforcement  proceedings.'  The 
Commission  notes,  however,  that  these 
rule  amendments  would  only  affect 
those  statutory  disqualification 
proceedings  instituted  by  the 
Commission.  The  Commission  has 
previously  authorized  NFA  to  conduct 
statutory  disquaUfication  proceedings 
with  respect  to  registrants  and 
applicants  for  registration  in  all 
registration  categories  other  than  that  of 
floor  broker.'"  Although  any  NFA  ruling 
in  a  statutory  disqualification 
proceeding  is  and  will  continue  to  be 
appealable  to  the  Commission,  statutory 
disqualification  proceedings  may  be 
instituted  by  NFA  under  previous 
delegations  of  authority  without 
Commission  consideration. 

Since  the  Commission  has  delegated 
to  NFA  the  authority  to  conduct 
statutory  disqualification  proceedings 
with  respect  to  all  registrant  categories 
other  than  FBs.  the  Commission 
anticipates  that  if  the  rules  proposed 
herewith  with  respect  to  such 
proceedings,  including  procedures  to  Uft 
or  modify  conditions  or  restrictions,  are 
adopted.  NFA  will  adopt  and  submit  for 
Commission  review  similar  rules.  Such 
rules  should  afford  appUcants  or 
registrants  subject  to  statutory 
disqualification  with  rights  similar  to 
those  under  Commission  rules,  although 
we  recognize  that  NFA's  rules  may  not 
be  identical  to  the  Commission's  rules  hi 
all  particulars. 

D,  Procedure  to  Lift  or  Modify 
Conditions  or  Restrictions 

There  is  currently  no  rule  concenung 
Ufting  or  modifying  conditions  or 
restrictions  on  a  registration.  In  light  of 
the  fact  that  more  registrants  may  be 
subject  to  conditions  or  restrictions  if 
the  proposed  rules  described  above  are 
adopted,  the  Commission  beUeves  that 
such  a  rule  is  appropriate.  Proposed 
Rule  3.64  is  designed  to  provide 
procedures  whereby  a  registrant  whose 
registration  is  subject  to  conditions  or 
restrictions  may  petition  the 
Commission  to  lift  or  modify  such 
conditions  or  restrictions. 

Rule  3.64(a),  as  proposed,  would  allow 
the  registrant  to  petition  for  modification 
or  cessation  of  any  conditions  or 
restrictions  on  his  registration  no  earlier 


•  See  Rule  10.21. 

">  50  FR  3488S  (August  28. 1985);  54  FR  41133 
(October  5. 1989).  Under  such  delegatiom.  the 
National  Futures  Association  (NFAJ  institutes  the 
majority  of  statutory  disqualification  cases. 
However,  the  Commission  retained  authority:  (1)  To 
Initiate  its  own  statutory  disqualification 
proceedings  for  all  categories  of  regtstrantK  (2)  to 
review  the  granting  of  any  registration  by  NFA:  mm) 
(3)  to  institute  a  review  of  NFA  final  orders  In 
statutory  disqualification  cases  on  its  own  iDotion. 


than  the  date  wfaldi  the  ALJ  initially  set 

in  his  decision  rendered  pursuant  to 
proposed  Rule  3.80(f)(3).  The  registrant's 
showing  in  a  petition  to  lift  or  modify 
conditions  or  restrictions  shaU  be 
stiictly  limited  to  affidavits  indicating 
that  the  conditions  or  restrictions  have 
been  fulfilled  in  accordance  with  the 
standards  estabUshed  in  the  ALfs  initial 
decision. 

The  DOE  will  respond  to  the 
registrant's  petition  under  proposed  Rule 
3.64(b).  Such  a  response  %vill  include  the 
DOE'S  recommendation  as  to  whether  to 
continue  the  conditioned  or  restricted 
registration  or  to  permit  full  registration. 
Where  the  DOE  and  the  petitioner  are  in 
agreement,  the  Commission  may  accept 
the  DOE's  recommendation  and  issue  an 
order  accordingly. 

If  the  Commission  fails  to  accept  the 
agreement  of  the  DOE  and  the 
petitioner,  and  a  proceeding  before  an 
ALJ  is  required  to  resolve  the  petition, 
an  ALJ  may  order  an  oral  hearing,  where 
appropriate  to  the  reUable  resolution  of 
the  petition,  in  accordance  with 
proposed  Rule  3.64(cKl).  or  determine 
that  a  decision  on  the  papers  is 
sufficient,  under  proposed  Rule 
3.64(c)(2).  The  focus  of  such  a 
proceeding  wotdd  be  strictiy  limited  to 
determining  whether  the  goals  of  the 
conditions  or  restrictions  (i.e., 
preventing  harm  to  the  public)  have 
been  fulfiUed.  The  purposes  of  the 
proceeding  are  not  to  reexamine 
evidence  of  mitigation  and  rehabilitation 
with  respect  to  the  statutory 
disqualification,  or  the  severity  of  the 
statutory  disqualification.  Those  matters 
having  been  resolved  in  the  initial 
statutory  disqualification  proceeding 
giving  rise  to  the  conditions  or 
restrictions,  the  focus  of  a  Rule  3.64 
proceeding  would  be  on  whether  such 
conditions  or  restrictions  have  been  (1) 
adhered  to  by  the  petitioner  and  his 
sponsor  or  supervising  FB,  (2)  successful 
in  preventing  harm  to  the  public,  and  (3) 
remain  necessary  to  protect  the  pubUc. 
The  ALJ's  written  decision  may  be 
appealed,  pursuant  to  proposed  Rule 
3.64(d)  and  selected  sections  of  part  10 
of  the  Commission's  regulations. ' ' 

m.  Other  Registration  Matters 

A.  Major  Proposals 

In  addition  to  the  proposed  changes  in 
the  statutory  disqualification 
procedtues.  the  Commission  is 
proposing  amendments  to  almost  every   . 
other  provision  of  the  part  3  rules,  as 


' '  As  noted  above,  the  Commission  antidpatM 
that  NFA  will  adopt  and  submit  for  Commission 
review  rules  prescribing  the  procedores  to  hft  or 
modify  conditiotM  or  rMtrictknu. 


37030 


Fede»«1  Register  /  Vol.  5*5.  No.  149  /  Friday.  August  2.  1991  /  Proposed  Rules 


well  as  a  few  amendments  to  the  pirt  1 
rules.  Based  upon  its  administration  and 
oversight  of  the  registration  process,  the 
Commission  believes  that  these  areas  of 
the  rules  should  be  clarified  and 
simplified.  Some  of  these  amendments 
would  merely  codify  or  extend  the  logic 
of  existing  positions  taken  by  the 
Division  pursuant  to  delegated 
authority.  These  proposals  include, 
among  others:  Elimination  of  most 
restrictions  on  dual  and  multiple 
associations  of  APs;  codification  of 
positions  exempting  (1)  top  corporate 
officers  from  AP  registration  under 
certain  circumstances,  (2)  APs  from 
being  required  to  re-register  when  they 
gain  a  new  sponsor  due  to  events  such 
as  a  merger  or  acquisition  of  the 
sponsoring  firm,  and  (3)  firms  from  being 
required  to  reregister  because  of  a 
corporate  reorganization  where  there  is 
no  change  in  the  natural  persons 
involved  in  the  firms'  operations; 
requiring  a  Form  8-R  and  fingerprint 
card  from  certain  natural  person 
principals  of  an  entity  that  is  a  non- 
natural  person  principal  of  a  firm 
applying  for  registration,  unless  the 
nonnatural  person  is  a  publicly-held 
company  or  an  otherwise  regulated 
entity;  simplified  registration  procedures 
for  persons  who  will  confine  their 
activities  under  the  Act  to  specified 
products;  and  requiring  a  futures 
commission  merchant  that  has  entered 
into  a  guarantee  agreement  with  an  IB  to 
carry  all  of  the  customer  accounts 
introduced  by  the  IB. 

B.  Section-by-Section  Analysis 

1.  Rule  l.lO(j) 

The  Commission  is  proposing  two 
technical  amendments  to  the 
requirements  for  a  guarantee  agreement 
between  an  FCM  and  an  IB  under  Rule 
l.lO(j).  In  paragraph  (j)(3),  the  cross- 
reference  to  §  3.15(a)  would  be  changed 
to  §  3.10(a)  because  Rule  3.15,  the 
current  rule  pertaining  to  registration  of 
IBs,  is  proposed  to  be  removed  as  part  of 
the  effort  to  eliminate  separate  rules 
pertaining  to  registration  of  different 
types  of  firms  '^  and  to  consolidate  all 
such  provisions  in  an  amended  Rule 
3.10.  In  paragraph  (j)(4).  the  references 
to  an  IB  or  an  FCM  failing  to  renew  its 
registration  would  be  deleted  since  the 
requirement  for  annual  renewal  of 
registration  has  been  replaced  by  a 
system  of  perpetual  registration  with  an 
annual  update  of  the  firm's  Form  7-R.'  = 


2.  Rule  1.57 

The  Commission  is  proposing  an 
amendment  to  Rule  1.57,  which  governs 
the  operations  and  activities  of  IBs.  The 
rule  currently  does  not  provide  . 
specifically  that  an  FCM  which  enters 
into  a  guarantee  agreement  with  an  IB 
must  carry  all  of  the  accounts  of  the  IB's 
customers.  When  the  Commission 
adopted  the  guarantee  agreement  rule,  it 
"assume{d)  that  an  FCM  which  enters 
into  a  guarantee  agreement  with  an 
introducing  broker  will  require  the 
introducing  broker  to  introduce  all  of  its 
accounts  to  that  FCM.  However,  these 
matters  are  left  to  the  parties  to 
arrange."  •*  The  Commission  permitted 
some  limited  flexibility  in  anticipation  of 
a  rare  instance  where  the  customer  of 
an  IB,  due  to  a  preexisting  business  or 
personal  relationship,  would  prefer  to 
have  his  account  carried  at  an  FCM 
other  than  the  guarantor  FCM.  Hov/ever, 
since  it  was  the  Commission's 
expectation  that  the  guarantor  FCM 
would  carry  all  or  nearly  all  of  the 
customer  accounts  of  the  guaranteed  IB 
(IBG),  and  that  such  increased  customer 
business  would  increase  the  guarantor 
FCM's  minimum  adjusted  net  capital 
requirement  based  on  four  percent  of 
segregated  funds,'*  the  Commission  did 
not  impose  a  capital  charge  on  the 
guarantor  FCM  based  solely  upon  the 
entry  into  a  guarantee  agreement.'* 

It  subsequently  came  to  the  attention 
of  the  Division,  however,  that  a  few 
FCMs  were  entering  into  guarantee 
agreements  with  IBs  but  not  carrying 
any  of  the  accounts  of  the  IB's 
customers  and  instead  introducing  those 
accounts  to  another  FCM.  Some  FCMs 
guaranteed  numerous  IBs  even  though 
the  FCM  maintained  only  the  minimum 
dollar  amount  of  adjusted  net  capital 
required  under  the  Commission's  rjles. 
The  Division  pointed  out  to  the  IBs 
involved  in  these  agreements  that 
"(sjuch  activity  is  not  contemplated  by 
the  Commission's  rules  related  to  IB 
guarantee  agreements.  (Such  a)  clearing 
arrangement  is  not  consistent  with  the 
terms  of  the  guarantee  agreement 
required  by  Commission  rules  for 
guaranteed  introducing  brokers,  and 
consequently  your  firm  has  not 
demonstrated  compliance  with  the 
Commission's  minimum  financial 
requirements  ***,"«'  The  Division 


further  noted  "  '(T)he  purpose  of  the 
guarantee  agreement  is  *  *  *  to  protect 
the  customers  of  the  introducing 
broker.' "  '* 

The  Commission  is  now  proposing  to 
codify  the  Division's  position  set  forth  in 
CFTC  Interpretative  Letter  No.  8ft-4.  The 
vast  majority  of  IBGs  and  their 
guarantor  FCMs  have  conducted 
themselves  in  accordance  with  this 
policy  because  effectively  IBGs  function 
like  APs  or  nonproprietary  branch 
offices,  and  the  Division  believes  that 
the  earlier  problems  that  it  discovered 
have  been  resolved.  Nonetheless,  the 
Commission  wants  to  ensure  that  there 
is  no  recurrence  of  this  abuse  and 
accordingly  is  proposing  an  amendment 
to  Rule  1.57(a)(1)  to  require  that  an  IBG 
introduce  all  of  its  customer  accounts  to 
its  guarantor  FCM.'" 

3.  Rule  1.62 

Contract  markets  are  currently 
required  by  Rule  1.62  to  adopt  and 
enforce  rules  to  assure  that  only 
registered  FBs  act  as  FBs  on  the  floor  of 
the  contract  market.  Because  the 
Commission  is  proposing  to  require  that 
FBs  complete  an  annual  update  of  their 
registration  applications  (as  do  FCMs, 
IBs.  CTAs.  CPOs  and  LTMs)  and  to 
provide  for  an  FB  to  withdraw  his 
registration,*"  the  Commission  is  also 
proposing  to  amend  Rule  1.62  to  ensure 
that  the  contract  markets  will  adopt  and 
enforce  rules  with  respect  to  annual 
updates  and  withdrawals  by  FBs. 

The  Commission  is  further  proposing 
to  require  each  contract  market  to  notify 
the  Commission  of  any  facts  regarding 
an  FB  or  applicant  therefor  which  are 
set  forth  as  statutory  disqualifications  in 
section  8a(2)  of  the  Act  within  ten 
business  days  of  the  date  upon  which 
the  contract  market  first  knows  or 
should  have  known  such  facts.  This 
requirement  would  be  consistent  with 
the  obligation  of  a  sponsor  of  an  AP  or 
applicant  for  registration  as  an  AP  who 
knows  or  should  have  known  such  facts 
about  the  AP  or  applicant  for 
registration  as  an  AP  under  Rule  3.70(a). 

4.  Rule  3.1 

The  Commission  is  proposing  several 
minor,  technical  amendments  to  certain 
of  the  definitions  applicable  to  the  part  J 
rules.  The  Commission  is  proposing  to 
clarify,  since  it  receives  inquiries  on  the 
subject  periodically,  that  the  provision 


'=  See  also  Rule  3.13  (commodity  trading  advisors 
(CTAs)),  Rule  3.14  (commodity  pool  operators 
(CPOsj)  and  Rule  3.17  (leverage  transaclion 
merchants  (LTMs)). 

"  S3  FR  8428  (March  25. 1988). 


■<  46  FR  35248.  35264  (Aug.  3. 1983). 

"See  Rule  1.17(a)(l)(i)(B). 

'•  48  FR  35248.  35287-68  (Aug.  3. 1983). 

"  CFTC  Interpretative  Letter  No.  88-4.  (1987-1990 
Transfer  Binder)  Comm.  Fut.  L  Rep.  (CCH)  \  24.098 
()an.  26. 1988). 


>"  W.,  citing  48  FR  35248.  at  35284. 

"  Of  course,  an  independent  IB  (IBI)  which  meets 
the  basic  minimum  adjusted  net  capital  requirement 
under  Rule  1.17(B)(l)(ii)(A)  may  have  its  customers' 
accounts  carried  by  more  than  one  FCM. 

*"  See  proposed  Rule  3.11(d)  and  proposed 
amendments  to  Rule  3  >3. 


in  Rule  3.1(b)(3)  that  includes  v 
principal  definition  "any  perso 
has  contributed  ten  percent  or 
the  capital"  applies  generally  t 
person  who  has  contributed  ca 
means  of  subordinated  debt.  M 
the  Commission  is  proposing  t( 
an  exclusion  from  the  definitio 
principal  in  the  context  of  cont 
of  subordinated  debt  the  proce 
which  qualify  as  net  capital,  if 
contributor  of  subordinated  de 
imaffiliated  (i)  bank  insured  bj 
Federal  Deposit  Insurance  Cor 
(ii)  U.S.  branch  or  agency  of  ar 
unaffiliated  foreign  bank  that  i 
under  U.S.  law  and  regulated, 
supervised  and  examined  by  I 
government  authorities  having 
regulatory  responsibility  for  su 
financial  institutions,  or  (iii)  in 
company  subject  to  regulation 
State,  provided  in  each  case  th 
debt  is  not  guaranteed  by  anot 
not  listed  as  a  principal.  Since 
institutions  engage  in  such  fin£ 
the  ordinary  course  of  their  bu 
and  are  otherwise  regulated,  tl 
Commission  beheves  it  is  not  i 
for  purposes  of  the  registration 
to  include  such  entities  as  prin 
subject  to  the  specified  conditi 

The  Commission  also  wishei 
however,  that  a  bank  or  insura 
company  that  has  contributed 
percent  or  more  of  a  firm's  cap 
means  of  subordinated  debt  cc 
be  required  to  be  listed  as  prin 
the  finn  if  they  meet  other  critc 
principal  definition,  e^.,  such  ] 
have  the  power,  directiy  or  ind 
through  agreement  or  otherwis 
exercise  a  controlling  influenct 
firm's  activities  which  are  sub) 
regulation  by  the  Commission. 

The  Commission  is  also  pro; 
minor,  technical  amendments  I 
3.1  (b)  and  (c).  The  definition  o 
"current"  in  Rule  3.1(b)  would 
amended  by  removing  the  refe: 
the  obsolete  Form  94.  The  defii 
"sponsor"  in  Rule  3.1(c)  would 
amended  by  removing  cross-re 
to  Rules  3.16  and  3.18,  which  tl 
Commission  is  proposing  to  de 
These  amendments  would  con 
part  of  the  proposed  consoUda 
the  provisions  relating  to  regis' 
APs  into  Rule  3.12,  the  current 
governing  registration  of  APs  c 
and  IBs.  Such  a  consolidation  y 
parallel  the  proposed  consolidj 
all  provisions  relating  to  regist 
firms  Into  an  amended  Rule  3.1 
referred  to  above. 

The  Commission  further  pro] 
add  three  new  definitions  for  p 
of  part  3.  The  first  of  these  woi 
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further  noted  "  '(T)he  purpose  of  the 
guarantee  agreement  is  *  *  *  to  protect 
the  customers  of  the  introducing 
broker.' "  '* 

The  Commission  is  now  proposing  to 
codify  the  Division's  position  set  forth  in 
CFTC  Interpretative  Letter  No.  8&-4.  The 
vast  majority  of  IBGs  and  their 
guarantor  FCMs  have  conducted 
themselves  in  accordance  with  this 
policy  because  effectively  IBGs  function 
like  APs  or  nonproprietary  branch 
offices,  and  the  Division  believes  that 
the  earlier  problems  that  it  discovered 
have  been  resolved.  Nonetheless,  the 
Commission  wants  to  ensure  that  there 
is  no  recurrence  of  this  abuse  and 
accordingly  is  proposing  an  amendment 
to  Rule  1.57(a)(1)  to  require  that  an  IBG 
introduce  all  of  its  customer  accounts  to 
its  guarantor  FCM.'" 

3.  Rule  1.62 

Contract  markets  are  currently 
required  by  Rule  1.62  to  adopt  and 
enforce  rules  to  assure  that  only 
registered  FBs  act  as  FBs  on  the  floor  of 
the  contract  market.  Because  the 
Commission  is  proposing  to  require  that 
FBs  complete  an  annual  update  of  their 
registration  applications  (as  do  FCMs. 
IBs,  CTAs,  CPOs  and  LTMs)  and  to 
provide  for  an  FB  to  withdraw  his 
registration,*"  the  Commission  is  also 
proposing  to  amend  Rule  1.62  to  ensure 
that  the  contract  markets  will  adopt  and 
enforce  rules  with  respect  to  annual 
updates  and  withdrawals  by  FBs. 

The  Commission  is  further  proposing 
to  require  each  contract  market  to  notify 
the  Commission  of  any  facts  regarding 
an  ra  or  applicant  therefor  which  are 
set  forth  as  statutory  disqualifications  in 
section  8a(2)  of  the  Act  within  ten 
business  days  of  the  date  upon  which 
the  contract  market  first  knows  or 
should  have  known  such  facts.  This 
requirement  would  be  consistent  with 
the  obligation  of  a  sponsor  of  an  AP  or 
applicant  for  registration  as  an  AP  who 
knows  or  should  have  known  such  facts 
about  the  AP  or  applicant  for 
registration  as  an  AP  under  Rule  3.70(a]. 

4.  Rule  3.1 

The  Commission  is  proposing  several 
minor,  technical  amendments  to  certain 
of  the  definitions  applicable  to  the  part  3 
rules.  The  Commission  is  proposing  to 
clarify,  since  it  receives  inquiries  on  the 
subject  periodically,  that  the  provision 


>"  Id,  dting  48  FR  35248.  at  35284. 

'*  Of  course,  an  independent  IB  (IBI)  which  meets 
the  basic  minimum  adjusted  net  capital  requirement 
under  Rule  1.17(8)(l)(ii)(A)  may  have  its  customers' 
accounts  carried  by  more  than  one  FCM. 

"'  See  proposed  Rule  3.11(dJ  and  proposod 
amendments  to  Rule  3  <3. 


in  Rule  3.1(a)(3)  that  includes  within  the 
principal  definition  "any  person  who 
has  contributed  ten  percent  or  more  of 
the  capital"  applies  generally  to  a 
person  who  has  contributed  capital  by 
means  of  subordinated  debt.  However, 
the  Commission  is  proposing  to  provide 
an  exclusion  from  the  definition  of 
principal  in  the  context  of  contribution 
of  subordinated  debt  the  proceeds  of 
which  qualify  as  net  capital,  if  the 
contributor  of  subordinated  debt  is  an 
unaffiliated  (i)  bank  insured  by  the 
Federal  Deposit  Insurance  Corporation, 
(ii)  U.S.  branch  or  agency  of  an 
unaffiliated  foreign  bank  that  is  licensed 
under  U.S.  law  and  regulated, 
supervised  and  examined  by  U.S. 
government  authorities  having 
regulatory  responsibility  for  such 
financial  institutions,  or  (iii)  insurance 
company  subject  to  regulation  by  any 
State,  provided  in  each  case  that  such 
debt  is  not  guaranteed  by  another  party 
not  listed  as  a  principal.  Since  such 
institutions  engage  in  such  financing  in 
the  ordinary  course  of  their  business 
and  are  otherwise  regulated,  the 
Commission  beheves  it  is  not  necessary 
for  purposes  of  the  registration  process 
to  include  such  entities  as  principals, 
subject  to  the  specified  conditions. 

The  Commission  also  wishes  to  note, 
however,  that  a  bank  or  insurance 
company  that  has  contributed  ten 
percent  or  more  of  a  firm's  capital  by 
means  of  subordinated  debt  could  still 
be  required  to  be  listed  as  principals  of 
the  finn  if  they  meet  other  criteria  of  the 
principal  definition,  e^.,  such  persons 
have  the  power,  direcUy  or  indirectiy, 
through  agreement  or  otherwise,  to 
exercise  a  controlling  influence  over  the 
firm's  activities  which  are  subject  to 
regulation  by  the  Commission. 

The  Commission  is  also  proposing 
minor,  technical  amendments  to  Rules 
3.1  (b)  and  (c).  The  definition  of 
"current"  in  Rule  3.1(b)  would  be 
amended  by  removing  the  reference  to 
the  obsolete  Form  04.  The  definition  of 
"sponsor"  in  Rule  3.1(c)  would  be 
amended  by  removing  cross-references 
to  Rules  3.18  and  3.18.  which  the 
Commission  is  proposing  to  delete. 
These  amendments  would  constitute 
part  of  the  proposed  consolidation  of  all 
the  provisions  relating  to  registration  of 
APs  into  Rule  3.12,  the  current  rule 
governing  i«gistration  of  APs  of  FCMs 
and  IBs.  Such  a  consolidation  would 
parallel  the  proposed  consolidation  of 
all  provisions  relating  to  registration  of 
firms  into  an  amended  Rule  3.10,  as 
referred  to  above. 

The  Commission  further  proposes  to 
add  three  new  definitions  for  purposes 
of  part  3.  The  first  of  these  would  be  a 


definition  of  "beneficial  owner,"  a  term 
used  in  the  definition  of  principal  and  in 
Rule  3.32  governing  re-registration.  The 
language  of  the  definition  parallels  that 
contained  in  17  CFR  240.13d-3(b)  (1990), 
a  Securities  and  Exchange  Commission 
(SEC)  rule  relating  to  the  determination 
of  the  beneficial  owner  of  secvuities  in 
connection  with  a  tender  offer.  The 
intent  of  the  proposed  definition  is  to 
prevent  a  person  from  avoiding 
classification  as  a  principal  of  a  firm 
through  establishment  of  an 
intermediary  entity  to  hold  securities  of 
a  firm. 

Another  proposed  new  definition  is 
the  term  "foreign  futures  authority.'* 
This  definition  would  be  needed 
because  such  a  term  is  contained  in  a 
proposed  new  Rule  3.10(a)(2)(ii),  which 
is  discussed  below.  The  language  of  the 
definition  is  consistent  with  the 
language  in  the  Commission's  pending 
reauthorization  legislation.*' 

The  third  new  definition  being 
proposed  is  the  term  "commodity 
interest."  This  term  is  used  in  proposed 
new  Rule  3.12(j),  which  is  discussed 
below.  The  language  of  the  definition  is 
closely  modelled  on  that  set  forth  in 
Rule  4.10(a),  but  since  that  definition  is 
by  its  terms  applicable  only  to  part  4  of 
the  Commission's  rules,  it  is  necessary 
to  have  a  similar  definition  in  part  3  of 
the  Commission's  rules. 

5.  Rule  3.10 

The  Commission  is  proposing  to 
consolidate  in  an  amended  Rule  3.10  all 
provisions  relating  to  registration  of  any 
type  of  firm,  i.e.,  FCM,  CTA,  CPO,  IB. 
and  LTM.  If  this  were  adopted.  Rules 
3.13.  3.14,  3.15  and  3.17.  which  currenUy 
apply  to  the  latter  four  categories  of 
registrant,  would  be  deleted.  The 
Commission  is  also  proposing  to 
eliminate  certain  outdated  references  in 
Rule  3.10  to  initial  registration, 
termination  of  registration  and  Form  94. 
The  Commission  is  further  proposing  to 
amend  Rule  3.10(b)  to  clari^  the  effect 
of  a  registration  suspension.  An  FCM. 
IB,  CTA,  CPO  or  LTM  would  not  be 
deemed  to  be  registered  during  the 
pendency  of  a  registration  suspension, 
but  such  a  suspension  will  not  have  the 
effect  of  a  revocation  or  withdrawal  of 
registration.  When  the  suspension 
expires,  the  firm  could  resume  regulated 
activity  without  the  necessity  of  filing  a 
new  Form  7-R  and  accompanying 
documents,  as  would  be  required  if  the 
firm's  registration  were  revoked  or 
withdrawn.  This  clarification  would 
make  the  language  of  Rule  3.10(b) 


"  See  MR.  707.  iQZd  Cong.  2d  S«m  301  and 
Senate  Amendment  to  HJt  707, 102d  Cong.  2d 
251. 


consistent  Mrith  the  practical  effect  nf  a 
registration  suspension. 

The  Commission  is  also  proposing  a 
new  paragraph  (bK2)  to  Ride  3.10 
concerning  an  IB  that  has  been  party  to 
a  guarantee  agreement  with  an  FCM,  an 
IBG.  The  registration  of  an  IBG 
automatically  would  terminate  thirty 
days  after  termination  of  the  guarantee 
agreement  unless  the  procedures  set 
forth  in  Rule  1.10(j)(8)  are  followed,  i.e., 
the  IB  files  a  new  guarantee  agreement 
or  raises  its  own  capital  to  meet  the 
minimum  financial  requirement  for  an 
IBI.  Such  a  procedure  would  be  akin  to 
termination  of  an  AP  that  is  no  longer 
associated  with  a  sponsor  and  would 
not  require  a  formal  proceeding.  An  IBG 
whose  registration  has  terminated  in 
this  manner  would  have  to  re-apply  for 
IB  registration  like  arty  new  applicant 
and  would  be  subject  to  appropriate 
fitness  checks.  Although  it  is  clear  under 
ciurent  rules  that  such  a  firm  cannot 
deal  with  the  public  the  Commission 
believes  that  it  is  preferable  that  such 
firms  no  longer  be  deemed  registered  for 
any  purpose  to  avoid  any  collusion  as 
to  their  status. 

The  Commission  is  also  proposing  a 
substantive  amendment  in  a  proposed 
new  paragraph  (a)(2)(ii]  of  Rule  3.10 
relat^  to  principals  of  a  firm  that  are 
not  nattiral  persons.  Under  current  law, 
each  Form  7-R  filed  by  a  firm  applying 
for  registration  under  the  Act  must  be 
accompanied  by  a  Form  8-R  and 
fingerprint  card  for  each  natural  person 
who  is  a  principal  of  the  applicant, 
unless  such  person  has  a  ctirrent  Form 
6-R  or  Form  94  on  file.  If  the  applicant 
lists  on  its  Form  7-R  a  principal  that  is 
not  a  natural  person  [e-g.,  a  corporate 
holding  company  or  a  general 
partnership),  however,  the  firm  is  only 
required  to  provide  on  a  separate  sheet 
the  names  of  officers  and  directors  or 
general  partners  of  that  entity.  Further, 
there  is  currenUy  no  requirement  to 
provide  even  the  name  of  a  person  who 
is  the  holder  or  beneficial  owner  or  ten 
percent  or  more  of  the  outstanding 
shares  of  any  class  of  stock  or  has 
contributed  ten  percent  or  more  of  the 
capital  of  such  an  entity.  Because  of  the 
lai^  of  a  Form  8-R  and  fingerprint  card 
for  such  persons,  no  systematic  fitness 
check  is  conducted  with  respect  to  sudi 
persons,  although  further  information 
may  be  requested  by  the  NFA  if 
circtmiBtances  warrant  such  a  request. 
This  leaves  open  the  possibility  that 
persons  who  could  not  meet  the  fitness 
standards  as  individual  principals  of  an 
applicant  firm  might  be  able  to  exercise 
control  of  the  firm  through  the  vehicle  of 
a  corporate  holding  company  or  other 
entity.  An  AL)  has  previously  alluded  to 
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this  potential  weakness  in  the 
registration  system.  See  Moloney  v.  Jack 
Carl/312  Futures.  Inc..  etoL  CFTC 
Docket  No.  89-R096.  [1987-1990  Transfer 
Binder]  Comm.  Fut.  L  Rep.  (CCH)  1 
24.464.  at  n.2  (April  27. 1989). 

The  Commission  has  therefore 
determined  to  propose  new  Rule 
3.10(a)(2)(ii)  generally  to  require  the 
filing  of  a  Form  8-R  and  fingerprint  card 
for  each  natiiral  person  who  is  the 
holder  or  beneficial  owner  of  ten 
percent  or  more  of  the  outstanding 
shares  of  any  class  of  stock  or  has 
contributed  ten  percent  or  more  of  the 
capital  of  an  entity  that  is  a  non-natural 
person  principal  listed  on  the  Form  7-R 
of  a  firm  applying  for  registration.  If  all 
of  the  principals  of  an  applicant's  non- 
natural  person  principal  are  also  non- 
natural  persons,  the  Form  7-R  must  be 
accompanied  by  a  Form  8-R  and 
fingerprints  for  each  natural  person 
described  in  the  preceding  sentence.  The 
provisions  of  proposed  Rule  3.10(a)(2)(ii) 
would  not  apply  to  any  natural  person 
who  has  a  current  Form  8-R  on  file  with 
the  Commission  or  the  National  Futures 
Association,  or  who  has  had  filed  on  his 
behalf  a  Forin  8-R  and  a  fingerprint  card 
pursuant  to  Rule  3.10(a)(2){i).  i.e.,  the 
person  is  himself  a  principal  of  the 
applicant.  Proposed  Rule  3.10(a)(2](ii] 
would  also  not  apply  where  the  non- 
natural  person  principal  is  a  pubHcly- 
held  company  or  regulated  under 
securities,  banking  or  insurance  laws. 
The  Commission  is  also  proposing  that  if 
the  natural  person  in  question  is  a 
foreign  national  regulated  by  a  foreign 
futures  authority  that  provides 
information  concerning  facts  which 
would  constitute  a  potential  statutory 
disqualification  to  NFA.  NFA  may 
waive  the  requirement  to  file  a  Form  8-R 
and  fingerprints. 

Generally,  the  Commission  would 
wish  to  know  that  the  individual  in 
question  is  licensed  and  in  good 
standing  with  the  foreign  futures 
authority.  The  Commission  and  NFA 
have  undertaken  initiatives  with  certain 
foreign  jurisdictions  to  obtain 
information  relevant  to  processing  such 
applications.  In  other  appropriate  cases. 
NFA  may  also  waive  the  requirement  to 
file  a  Form  8-R  and  fingerprints. 
Proposed  Rule  3.10(a](2](ii]  would  also 
provide  that,  in  appropriate  cases,  the 
Commission  or  NTA  may  require  further 
information  from  the  applicant  with 
respect  to  any  natural  person  or  entities 
referred  to  in  that  rule.**  For  example, 


the  names  of  officers  and  directors  or 
general  partners  of  a  non-nat\iral  person 
principal  would  still  have  to  be  listed  on 
a  separate  sheet  and  further 
information  could  be  requested  with 
respect  to  such  officers,  directors  or 
general  partners. 

e.  Rule  3.11 

The  Commission  is  proposing  to 
amend  paragraph  (b)  of  Rule  3.11 
relating  to  the  duration  of  registration  of 
an  FB.  Similar  language  to  that  proposed 
to  be  included  in  the  amendments  to 
Rule  3.10(b)  concerning  the  effect  of  a 
suspension  of  registration,  discussed 
above,  would  be  included.  An  FB's 
registration  expires  if  all  of  his  trading 
privileges  on  all  contract  markets  of 
which  he  is  a  member  have  ceased,  and 
re-registration  would  be  required  before 
he  could  lawfully  resume  activity  as  an 
FB.  If  all  of  an  FB's  trading  privileges  on 
all  contract  markets  are  suspended,  the 
FB's  registration  is  effectively 
suspended  for  a  similar  duration,  but  the 
FB  can  resume  his  activities  when  the 
trading  privilege  suspension  expires 
without  re-registration.  If  such  trading 
privileges  cease  or  are  suspended  at  one 
contract  market  but  the  FB  retains  such 
privileges  at  another  contract  market, 
registration  as  an  FB  would  not  expire 
or  be  suspended.*'  Further,  the 
Commission  is  proposing  to  add  a  cross- 
reference  to  a  contract  market's  existing 
obligation  under  Rule  3.31(d)  to  notify 
NFA  when  the  trading  privileges  of  an 
FB  or  an  applicant  for  registration  as  an 
FB  have  ceased. 

The  Commission  is  also  proposing  to 
add  a  new  paragraph  (d)  to  Rule  3.11  to 
provide  for  annual  updates  of  an  FB's 
Form  8-R.  Although  NFA  has  previously 
conducted  periodic  updates  of  Forms  ft- 
R  filed  by  FBs,  there  has  been  no  rule  to 
govern  this  procedure.  As  discussed 
above,  contract  markets  would  be 
required  to  adopt  and  enforce  rules  with 
respect  to  such  annual  updates  under 
the  proposed  amendments  to  Rule  1.62. 
The  proposed  new  Rule  3.11(d)  would  be 
consistent  with  existing  requirements 
for  annual  updates  of  Form  7-R  by 
FCMs,  IBs.  CTAs,  CPOs  and  LTMs, 
including  a  provision  that  if  an  FB  were 
to  fail  to  file  the  required  Form  8-R 
update  within  thirty  days  of  the  date 
specified  by  NFA,  the  FB  would  be 
deemed  to  have  requested  withdrawal 
from  registration. 


7.  Rule  3.12 

The  Commission  is  proposing  several 
major  and  minor  revisions  to  Rule  3.12, 
which  would  now  govern  registration  for 
all  types  of  APs  and  allow  the  deletion 
of  Rules  3.16  (APs  of  CTAs  and  CPOs) 
and  3.18  (APs  of  LTMs).  The  minor 
revisions  proposed  are  similar  to  ones 
discussed  above  with  respect  to  other 
rules,  including  new  cross-references, 
deletion  of  outdated  references  and 
clarification  of  the  effect  of  a 
registration  suspension. 

The  Commission  is  proposing  to 
amend  Rule  3.12(d)  which  permits 
special  temporary  license  (TL)  and 
registration  procedures  when  an  AP's 
registration  has  terminated  within  the 
preceding  sixty  days.  Although  the 
substance  of  the  rule  would  remain  the 
same,  there  would  be  restrictions  on 
who  could  act  as  a  new  sponsor  for  a 
person  subject  to  conditional 
registration,  which  would  be  consistent 
with  the  restrictions  on  who  can  act  as  a 
sponsor  for  a  conditioned  AP  initially.** 
"The  certifications  which  the  new 
sponsor  must  make  with  respect  to  any 
person  seeking  registration  as  an  AP 
who  has  been  terminated  by  any 
previous  sponsors  within  the  preceding 
sixty  days  would  include  whether  there 
is  a  pending  adjudicatory  proceeding 
under  sections  6(b),  6(c),  6c,  6d.  8a  or  9 
of  the  Act.  Currently,  the  rule  only 
requires  a  certification  with  respect  to 
proceedings  under  which  registration 
can  be  affected  (6(b)  and  8a).  The 
Commission  is  now  proposing  to  add 
adjudicatory  proceedings  under  other 
sections  of  the  Act  as  bars  to  the  use  of 
the  special  TL  and  registration 
procedures:  6(c)  (cease  and  desist 
orders);  6c  (injunctive  proceedings);  6d 
(state  proceedings):and  9  (criminal 
proceedings).  Of  course,  any  person 
terminated  within  the  preceding  sixty 
days  for  whom  a  new  sponsor  caimot 
make  the  certifications  under  Rule 
3.12(d)(1)  would  continue  to  be  able  to 
apply  for  a  new  AP  registration  under 
standard  procedures  for  a  new 
apphcant. 

a.  Dual  and  Multiple  Association.  One 
of  the  major  revisions  the  Commission  is 
proposing  is  to  eliminate  most  of  the 
prohibitions  on  dual  and  multiple 
associations  of  APs  contained  in  Rule 
3.12(f).  Currently.  Rule  3.12(f)  prohibiU 


**  See  also  proposed  Rule  3.32(a)(2).  diacuated 
below. 


■*  The  Commlaalon  notea,  however,  that  If 
trading  privllegei  have  ceased  or  been  suspended 
as  a  result  of  an  outstanding  order  of  a  contract 
market  the  FB  would  be  subject  to  statutory 
disqualification  from  registration  pursuant  to 
section  Ba(3){J)  of  the  Act 


»*  These  restrictions,  which  are  set  forth  in 
paragraphs  (b)(2](i)(A)  and  (B)  of  the  proposed 
revision  of  Rule  3.ea  provide  that  a  sponsor  of  ■ 
conditioned  AP  cannot  be  subfect  to  a  pending 
adjudicatory  proceeding  under  the  Act  or,  If  the 
sponsor  would  be  subject  to  minimum  capital 
requirements,  i.e.,  an  FCM  or  LTM.  have  adjusted 
net  capital  that  is  below  the  "early  warning"  level. 
See  also  Rules  1.10U)(2)  and  3.SS(f)(3). 


certain  dual  and  multiple  ass 
APs  with  various  sponsors.  T 
provides  that  no  person  may 
simultaneously  associated  as 
with:  (1)  More  than  one  FCM 
than  one  IB;  (2)  an  FCM  and  i 
LTM;  and  (3)  an  IB  and  an  LI 
rule  also  provides  that  no  pei 
simultaneously  associated  as 
with:  (1)  An  FCM  and  a  CTA 
FCM  and  a  CPO;  (3)  an  IB  an 
and  (4)  an  IB  and  a  CPO.  unit 
the  customers  of  the  AP  in  qi 
have  their  accounts  cleared  t 
FCM  or  IB  with  which  the  Af 
associated  (in  which  case  the 
deemed  to  be  solely  associati 
FCM  or  IB  and  remains  regisi 
AP  only  of  the  FCM  or  IB.  evi 
solicitation  on  behalf  of  the  C 
takes  place)  or  none  of  the  at 
customers  of  the  AP  solicited 
of  the  CTA  or  CPO  is  cleared 
the  FCM  or  IB  with  which  tht 
associated  (in  which  case  the 
registers  also  as  an  AP  of  the 
CPO).*'  The  rule  was  adopte 
address  situations  where  eac 
might  try  to  disclaim  respons 
supervision  or  Habihty  for  thi 
dual  or  multiple  associations. 

The  Division  has  issued  nu 
letters  pursuant  to  delegated 
under  Rule  3.12(g)  exempting 
the  prohibitions  of  Rule  3.12(1 
upon,  among  other  things,  coi 
ownership  of  the  firms.  It  has 
Division's  experience,  howev 
these  rules  have  been  difficul 
imderstand  and  follow,  even 
experienced  practitioners.  Th 
has  also  found  that  in  certain 
they  can  have  perverse  effect 
example,  limiting  the  choice  ( 
FCM  a  customer  can  use  to  ci 
managed  account. 

The  Commission  believes  t 
model  for  addressing  the  com 
raised  by  dual  and  multiple  s 
situations  already  exists.  Rul 
3.16(e)(2)(i),  which  would  be  ( 
as  part  of  Uie  proposed  conso 
all  provisions  relating  to  AP  i 
into  Rule  3.12,  currently  provi 
person  who  is  already  registe 
AP  in  any  capacity  may  beco 
associated  with  a  CTA  or  CP 
CTA  or  CPO  files  a  Form  3-R 
with  the  NFA.  Such  filing  con 
certification  that  the  sponsor 
verified  that  the  AP  is  current 
registered  and  is  not  subject  I 
disqualification  under  Sectioi 
the  Act.  Further,  such  sponso 
certification  includes  an 


■*  See  CFTC  Interpretative  Letter  K 
1964  Transfer  Binder)  Comm.  Fut  L  R 
121952  (Dec.  20, 1983). 


Friday.  August  2,  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56.  No.  149  /  Friday.  August  2.  1991  /  Proposed  Rules 37033 


rs  and  directors  or 
a  non-natural  person 
1  have  to  be  listed  on 
id  further 
te  requested  with 
:er8.  directors  or 


is  proposing  to 
b)  of  Rule  3.11 
tion  of  registration  of 
iiage  to  that  proposed 
e  amendments  to 
ning  the  effect  of  a 
tration,  discussed 
eluded.  An  FB's 
if  all  of  his  trading 
ntract  markets  of 
}er  have  ceased,  and 
Id  be  required  before 
;sume  activity  as  an 
trading  privileges  on 
s  are  suspended,  the 
effectively 

Hilar  duration,  but  the 
activities  when  the 
spension  expires 
:ion.  If  such  trading 
are  suspended  at  one 
t  the  FB  retains  such 
;r  contract  market, 
"B  would  not  expire 
Further,  the 
losing  to  add  a  cross- 
ract  market's  existing 
lie  3.31(d)  to  notify 
ling  privileges  of  an 
for  registration  as  an 

is  also  proposing  to 
ph  (d)  to  Rule  3.11  to 
updates  of  an  FB's 
fi  NFA  has  previously 
;  updates  of  Forms  &- 
e  has  been  no  rule  to 
lU'e.  As  discussed 
irkets  would  be 
ind  enforce  rules  with 
lual  updates  under 
idn'ents  to  Rule  1.62. 
Rule  3.11(d)  would  be 
sting  requirements 
of  Form  7-R  by 
::i>08  and  LTMs, 
on  that  if  an  FB  were 
quired  Form  8-R 
y  days  of  the  date 
the  FB  would  be 
quested  withdrawal 


lOte*,  however,  that  If 
:8ased  or  been  iiupended 
ding  order  of  ■  contract 
I  tubtect  to  itatutofy 
^•tration  punuant  to 
cX. 


7.  Rule  3.12 

The  Commission  is  proposing  several 
major  and  minor  revisions  to  Rule  3.12, 
which  would  now  govern  registration  for 
all  types  of  APs  and  allow  the  deletion 
of  Rules  3.16  (APs  of  CTAs  and  CPOs) 
and  3.18  (APs  of  LTMs).  The  minor 
revisions  proposed  are  similar  to  ones 
discussed  above  with  respect  to  other 
rules,  including  new  cross-references, 
deletion  of  outdated  references  and 
clarification  of  the  effect  of  a 
registration  suspension. 

The  Commission  is  proposing  to 
amend  Rule  3.12(d)  which  permits 
special  temporary  license  (TL)  and 
registration  procedures  when  an  AP's 
registration  has  terminated  within  the 
preceding  sixty  days.  Although  the 
substance  of  the  rule  would  remain  the 
same,  there  would  be  restrictions  on 
who  could  act  as  a  new  sponsor  for  a 
person  subject  to  conditional 
registration,  which  would  be  consistent 
with  the  restrictions  on  who  can  act  as  a 
sponsor  for  a  conditioned  AP  initially.** 
The  certifications  which  the  new 
sponsor  must  make  with  respect  to  any 
person  seeking  registration  as  an  AP 
who  has  been  terminated  by  any 
previous  sponsors  within  the  preceding 
sixty  days  would  include  whether  there 
is  a  pending  adjudicatory  proceeding 
under  sections  6(b).  6(c),  6c,  6d,  8a  or  9 
of  the  Act.  Currently,  the  rule  only 
requires  a  certification  with  respect  to 
proceedings  under  which  registration 
can  be  affected  (6(b)  and  8a).  The 
Commission  is  now  proposing  to  add 
adjudicatory  proceedings  under  other 
sections  of  the  Act  as  bars  to  the  use  of 
the  special  TL  and  registration 
procedures:  6(c)  (cease  and  desist 
orders);  6c  (injunctive  proceedings);  6d 
(state  proceeclings);and  9  (criminal 
proceedings).  Of  course,  any  person 
terminated  within  the  preceding  sixty 
days  for  whom  a  new  sponsor  cannot 
make  the  certifications  under  Rule 
3.12(d)(1)  would  continue  to  be  able  to 
apply  for  a  new  AP  registration  under 
standard  procedures  for  a  new 
apphcant. 

a.  Dual  and  Multiple  Association.  One 
of  the  major  revisions  the  Commission  is 
proposing  is  to  eliminate  most  of  the 
prohibitions  on  dual  and  multiple 
associations  of  APs  contained  in  Rule 
3.12(f).  Currently,  Rule  3.12(f)  prohibits 


**  Theae  reatriction*.  which  are  tet  forth  in 
paragraph*  (b)(2)(i)(A)  and  (B)  of  the  propoied 
revision  of  Rule  3.60,  provide  that  a  sponsor  of  • 
conditioned  AP  cannot  be  subfect  lo  a  pending 
adjudicatory  proceeding  under  the  Act  or,  If  the 
sponsor  would  be  subject  to  tninimuffl  capital 
requirements,  i.e..  an  FCM  or  LTM.  have  adjusted 
net  capital  that  is  below  the  "early  warning"  level 
See  also  Rules  1.10U)(2)  and  3.SS(f)(3). 


certain  dual  and  multiple  associations  of 
APs  with  various  sponsors.  The  rule 
provides  that  no  person  may  be 
simultaneously  associated  as  an  AP 
with:  (1)  More  than  one  FCM  or  more 
than  one  IB:  (2)  an  FCM  and  an  IB  or  an 
LTM;  and  (3)  an  IB  and  an  LTM.  The 
rule  also  provides  that  no  person  may  be 
simultaneously  associated  as  an  AP 
with:  (1)  An  FCM  and  a  CTA;  (2)  an 
FCM  and  a  CPO;  (3)  an  IB  and  a  CTA; 
and  (4)  an  IB  and  a  CPO,  unless  all  of 
the  customers  of  the  AP  in  question 
have  their  accounts  cleared  through  the 
FCM  or  IB  with  which  the  AP  is 
associated  (in  which  case  the  AP  is 
deemed  to  be  solely  associated  with  the 
FCM  or  IB  and  remains  registered  as  an 
AP  only  of  the  FCM  or  IB,  even  though 
solicitation  on  behalf  of  the  CTA  or  CPO 
takes  place)  or  none  of  the  accounts  of 
customers  of  the  AP  solicited  on  behalf 
of  the  CTA  or  CPO  is  cleared  tiirough 
the  FCM  or  IB  with  which  the  AP  is 
associated  (in  which  case  the  AP 
registers  also  as  an  AP  of  the  CTA  or 
CPO).*"  The  rule  was  adopted  to 
address  situations  where  each  sponsor 
might  try  to  disclaim  responsibility  for 
supervision  or  liability  for  the  AP  with 
dual  or  multiple  associations. 

The  Division  has  issued  numerous 
letters  pursuant  to  delegated  authority 
under  Rule  3.12(g)  exempting  APs  from 
the  prohibitions  of  Rule  3.12(f)  based 
upon,  among  other  things,  common 
ownership  of  the  firms.  It  has  been  the 
Division's  experience,  however,  that 
these  rules  have  been  difficult  to 
understand  and  follow,  even  for 
experienced  practitioners.  The  Division 
has  also  found  that  in  certain  instances 
they  can  have  perverse  effects,  for 
example,  limiting  the  choice  of  which 
FCM  a  customer  can  use  to  carry  his 
managed  accoimt. 

The  Commission  believes  that  a  better 
model  for  addressing  the  concerns 
raised  by  dual  and  multiple  sponsorship 
situations  already  exists.  Rule 
3.16(e)(2)(i),  which  would  be  eliminated 
as  part  of  the  proposed  consolidation  of 
all  provisions  relating  to  AP  registration 
into  Rule  3.12,  currently  provides  that  a 
person  who  is  already  registered  as  an 
AP  in  any  capacity  may  become 
associated  wiUi  a  CTA  or  CPO  if  the 
CTA  or  CPO  files  a  Form  3-R.  Part  II 
with  the  NFA.  Such  filing  contains  a 
certification  that  the  sponsor  has 
verified  that  the  AP  is  currenUy 
registered  and  is  not  subject  to  statutory 
disqualification  under  Section  6a(2)  of 
the  Act.  Further,  such  sponsor's 
certification  includes  an 


■*  See  CFTC  Interpretative  Letter  SS-11.  (1982- 
1964  Transfer  Binder)  Comm.  FuL  L  Rep.  (CCH) 
121952  (Dec  20, 1983). 


acknowledgment  that,  in  addition  to  its 
responsibility  to  supervise  all  activities 
of  the  AP  relating  to  the  sponsor's 
business  as  a  registrant  under  the  Act  in 
accordance  with  Rule  166.3,  the  sponsor 
is  jointly  and  severally  hable  for  the 
AP's  activities  with  respect  to  any 
customers  common  to  it  and  anotiier 
sponsor  of  the  AP. 

In  light  of  the  fact  that  the 
Commission  has  not  found  there  to  be 
substantial  problems  under  current  Rule 
3.16(e){2)(i),  the  Commission  is 
proposing  to  incorporate  the  provisions 
of  that  rule  into  Rule  3.12(f)  to  be 
applicable  generally  to  all  APs.  The 
Form  3-R  would  be  modified,  however, 
so  that  each  sponsor  of  an  AP,  his 
existing  sponsors  and  any  potential  new 
sponsor,  would  have  to  sign  the  Form 
3-R  when  the  AP  seeks  to  add  a  new 
association.  This  would  make  it  clear 
that  such  new  association  is  known  to 
existing  sponsors,  and  make  existing 
sponsors  as  well  as  the  potential  new 
sponsor  responsible  for  certifications  as 
to  the  AFs  registration  status  and 
fitness.  It  would  also  make  clear  that 
each  sponsor  is  joinUy  and  severally 
liable  for  the  AFs  conduct  with  respect 
to  customers  common  to  it  and  another 
sponsor  of  the  AP,  without  regard  to 
whether  such  conduct  would  otherwise 
fall  within  the  purview  of  the  sponsor's 
supervisory  responsibility  under  Rule 
166.3.  Sponsors  should  also  be  aware 
that  these  proposed  amendments  will 
not  in  any  respect  reduce  their 
supervisory  responsibilities  under  Rule 
166.3  with  respect  to  any  of  their  APs. 

The  Commission  is  also  proposing 
standards  with  respect  to  a  firm  seeking 
to  utilize  the  simplified  procedures 
under  Rule  3.12(f)  to  become  an 
additional  sponsor  of  an  AP.  Such 
additional  sponsor  could  not  be  subject 
to  a  pending  adjudicatory  proceeding 
under  the  Act  or  subject  to  financial 
early  warning  reporting  requirements. 
These  standards  would  be  similar  to 
those  applicable  to  a  sponsor  of  an  AP 
subject  to  conditions  or  restrictions  on 
his  registration  as  discussed  above,  and 
the  Commission  believes  it  is 
appropriate  to  have  similar  standards 
where  multiple  sponsors  would  be 
involved  in  light  of  the  joint  and  several 
liability  provisions  applicable  in  these 
situations.  Further,  these  standards 
would  essentially  conform  the  treatment 
of  a  potential  new  sponsor  imder  Rule 
3.12(f)  with  that  of  an  AP  seeking  such  a 
new  sponsor,  because  an  AP  involved  in 
a  pending  proceeding  could  not  add  a 
new  sponsor  in  accordance  with  the 


procedures  set  forth  in  the  proposed 
amendments  to  Rule  3.12(f).** 

The  Commission  is  also  proposing  to 
retain  one  feature  of  the  current  system 
of  prohibitions  under  Rule  3.12(0, 
however.  Under  proposed  Rule  3.12(f)(4), 
if  an  individual  is  associated  as  an  AP 
with  an  FCM  or  with  an  IB  and  he 
directs  customers  seeking  a  managed 
accoimt  to  use  the  services  of  a  CTA  or 
CTAs  approved  by  the  FCM  or  IB  and 
all  such  customers'  accoimts  solicited  or 
accepted  by  that  AP  are  carried  by  the 
FCM  or  intit>duced  by  the  IB  with  which 
the  AP  is  associated,  such  an  individual 
shall  be  deemed  associated  solely  with 
the  FCM  or  IB  and  cannot  also  register 
as  an  AP  of  the  CTA  or  CTAs  nor  be 
required  to  file  a  Form  3-R.  The 
Commission  believes  that  it  is 
appropriate  to  maintain  responsibility 
for  such  activity  by  an  AP  with  the  FCM 
or  IB.  The  Commission  further  believes 
that,  since  an  FCM  or  IB  may  have 
numerous  APs  and  may  change  CTAs 
on  its  "approved  list"  frequently,  this 
provision  would  eliminate  the  need  to 
file  thousands  of  Forms  3-R  annually  as 
a  result  of  changes  in  such  approved 
lists  and  thus  relieve  an  administrative 
burden  on  FCMs,  IBs  and  APs. 

b.  Exemptions.  The  Commission  is 
proposing  to  consolidate  the  existing 
provisions  for  exemption  from  AP 
registration  now  contained  in  Rules  3.12, 
3.16  and  3.18  into  a  revised  Rule  3.12(h). 
In  addition,  the  Commission  is 
proposing  to  codify  a  position  which  has 
been  taken  by  the  Division  pursuant  to 
delegatedauUtority  with  respect  to  the 
requirement  for  AP  registration  of 
persons  such  as  a  chief  operating  officer 
(COO)  or  general  partner  (GP)  of  a  firm 
engaged  primarily  in  a  business  other 
than  commodity  interest  trading.*^ 


'*  See  appendix  A  to  pari  3  ("other  good  cauM" 
provision  of  Ba(3)(M)  of  the  Act  authorites  the 
Commission  to  refuse  to  register  any  registrant  in 
any  new  capacity  if  such  person  is  the  subject  of  an 
administrative  proceeding  brought  by  the 
Commission  to.revoke  the  existing  reglstratton  of 
such  peraon  in  any  other  capacity,  pending  a  fliwl 
decision  In  such  administrative  proceeding). 

'*  As  Interpreted  by  the  Commission,  the 
provisioiM  of  section  4k  of  the  Act  require  the 
registration  as  an  AP  of  all  individuals  in  the  line  of 
supervisory  authority  over  the  APs  who  solicit  and 
accept  customers'  orders,  including  positions  up 
through  that  of  the  firm's  COO.  See  Interpretative 
Statement  Regarding  the  Scope  of  the  Term 
"Supervision"  in  the  Associated  Person 
Requirement.  45  Fed.  Reg.  54032  (Aug.  14. 1980). 
Although  at  the  time  that  statement  was  issued 
there  were  only  APs  of  FCMs,  the  Division  took  a 
similar  position  with  respect  to  APs  of  other  types 
of  firms  when  such  registrant  categories  were  added 
to  the  Act  by  the  Futures  Trading  Act  of  1982. 
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Although  such  a  person  would  always 
be  required  to  be  listed  as  a  principal  on 
a  firm's  registration  application,  and  if 
such  person  is  found  to  be  unfit  to  act  as 
a  principal  the  firm  would  be  subject  to 
statutory  disquahfication  under  section 
8a(3)(N)  of  the  Act.  the  Division  has 
granted  exemptions  from  the  AP 
registration  requirements  to  such 
persons  under  certain  circumstances.** 
Exemptions  have  been  granted  where 
corporate  or  partnership  resolutions  are 
adopted  prohibiting  the  COO  or  GP  or 
other  similarly  situated  person  from 
soliciting  or  accepting  customer  orders 
or  exercising  any  line  supervisory 
authority  over  those  persons  so  engaged 
or  exercising  any  authority  with  respect 
to  hiring  or  firing  or  other  personnel     ^ 
matters  involving  persons  engaged  in 
activities  subject  to  regulation  under  the 
Act.  Such  a  resolution  must  also 
designate  a  person  registered  as  an  AP 
or  applying  for  registration  as  an  AP 
who  will  have  full  and  final  supervisory 
authority  over  the  customer  commodity 
interest  related  activities  of  the  firm. 

Neither  the  person  so  designated  nor 
the  firm  can  be  subject  to  a  pending 
proceeding  brought  by  the  Commission 
or  a  self-regulatory  organization  alleging 
failure  to  supervise  nor  can  the 
designated  person  or  the  firm  have  been 
found  in  such  a  proceeding  to  have 
failed  to  supervise.  The  Division  has 
also  generally  limited  its  granting  of  AP 
exemptions  for  a  COO  or  GP  to  cases 
where  the  firm's  commodity  interest 
related  activity  accounts  for  no  more 
than  ten  percent  of  total  revenue  on  an 
annual  basis. 

The  Commission  believes  ft  is 
appropriate  to  codify  this  exemption  in 
the  rules  to  eliminate  the  need  for  firms 
to  seek  separate  relief  with  respect  to 
persons  such  as  a  COO  or  GP.  The 
Commission  also  believes  that  the  ten 
percent  revenue  measure  is  appropriate 
in  these  circumstances  because  if  the 
firm's  commodity  interest  related 
activities  constitute  a  greater  percentage 
of  its  total  business,  supervisory  control 
over  such  activities  generally  should  be 
exercised  by  the  COO  or  GP.  The 
Commission  also  believes  that  the 
percentage  of  business  devoted  to 
commodity  interest  related  activities 
must  be  reevaluated  by  a  firm  on  an 
annual  basis  in  accordance  with  the 
annual  update  of  its  registration  form, 
and  if  circumstances  have  changed,  e.g., 
that  percentage  now  exceeds  ten 
percent,  the  exemption  would  no  longer 


be  applicable  and  registration  would  be 
required.  It  is  part  of  a  firm's  general 
supervisory  duties  to  monitor  this 
situation  and  any  other  aspects  of  its 
operations  affecting  registration  so  as  to 
ensure  that  those  persons  whose  status 
and  activities  require  registration  under 
the  Act  are  properly  registered.  The 
Commission  also  wishes  to  note  that 
although  it  is  proposing  to  codify  the 
exemption  from  registration  as  an  AP. 
the  duties  and  obligations  under  section 
2(a)(1)  of  the  Act  with  respect  to  liability 
for  an  agent  and  Rule  166.3  regarding 
supervision  would  still  apply. 

c.  Sponsor  Reorganization.  The 
Commission  is  also  proposing  a  new 
paragraph  (i)  of  Rule  3.12  for  situations 
where  an  AP  is  to  become  sponsored  by 
an  entity  other  than  his  current  sponsor 
through  no  choice  or  action  by  the  AP. 
This  could  occur  if  the  sponsor  engages 
in  a  corporate  reorganization  whereby 
an  intermediate  company  is  to  be 
inserted  as  the  new  owner  of  the 
sponsor.  It  could  also  occur  in  the  case 
of  the  sponsor  being  merged  with  or 
acquired  by  another  company.  In  any  of 
these  instances,  the  AP  may  still  be 
dealing  with  the  same  customers,  have 
the  same  supervisor  and  even  operate 
out  of  the  same  physical  location  (albeit. 
with  a  new  name  on  the  door).  In  such 
circumstances,  the  Division  has 
previously  granted,  pursuant  to 
delegated  authority,  relief  to  APs  from 
being  required  to  re-register  if  the  new 
sponsor  represents  that  it  will  be 
responsible  for  supervising  all  activities 
of  the  AP  in  connection  with  the 
sponsor's  business  as  a  registrant  under 
the  Act,  fitness  information  has  not 
changed  since  the  AP's  Form  &-R  or 
most  recent  update  was  filed  with  the 
NFA,  and  the  day-to-day  nature  of  the 
AP's  activities  will  be  unchanged  as  a 
result  of  the  new  sponsorship.  Such 
relief  has  been  conditioned  upon  the 
filing  of  a  sponsor's  certification  by  the 
new  sponsor. 

The  Commission  believes  this  policy 
should  be  codified  and  has  therefore 
proposed  Rule  3.12(i).  Registration  as  an 
AP  of  the  new  sponsor  would  be  granted 
upon  mailing  of  certifications  specified 
therein  to  NFA,  and  no  new  Form  8-R  or 
fingerprint  card  would  be  required.*" 
This  situation  would  be  distinguished 
from  the  special  procedures  under  Rule 
3.12(d),  which  provide  only  for  granting 
of  a  temporary  license  upon  mailing  of 
the  certifications  specified  therein  and 
require  submission  of  a  new  Form  8-R 
and  fingerprhit  card.  The  Commission 


**  Since  the  ntneas  review  for  the  Individual  and 
the  finn  is  the  same  whether  or  not  luch  exemption 
is  available,  the  main  effect  of  such  an  exemption  It 
to  eliminate  NFA't  proficiency  testing  requirement 
with  respect  to  such  individual.  See  NFA  Rule  401. 


**  In  light  of  that  relief.  NFA  would  have  the 
authority  to  require  the  filing  of  fingerprints  and 
other  information  every  two  years  under  proposed 
Rule  3.12(i)|3). 


believes  this  disparate  treatment  is 
appropriate  because  hi  the  former  case, 
the  new  sponsor  comes  about  through 
no  choice  and  as  a  result  of  events 
beyond  the  control  of  the  AP.  while  In 
the  latter  case  the  AP  has  chosen  to 
leave  one  sponsor  to  associate  with 
another.  The  Commission  also  notes 
that  if  Rule  3.12(1)  were  to  be  adopted,  it 
would  be  incumbent  upon  firms 
involved  in  such  situations  to  submit 
timely  to  NFA  the  required  paperwork 
so  that  there  will  be  no  interruption  of 
registration  status  and  to  enable  NFA  to 
make  an  appropriate  amendment  to  the 
registration  record  with  respect  to  the 
sponsor  of  the  AP. 

d.  Special  registration  procedures  for 
persons  dealing  only  with  certain 
commodity  interests.  The  Commission  is 
also  proposing,  in  Rule  3.12(j),  to  allow 
special  procedures  that  would  be 
available  to  a  person  who  limits  his 
activities  to  certain  specified  commodity 
interests.  If  this  rule  were  to  be  adoptel 
the  Commission  would  expect  to  set 
forth  in  an  appendix  B  to  part  3  those 
commodity  interests  to  which  the 
special  registration  procedures  would 
apply.  A  commodity  interest  would  only 
be  included  in  such  an  appendix  B  upon 
petition  by  a  contract  market 
demonstrating  that  it  is  not  contrary  to 
the  purposes  of  the  Act  and  the 
registration  rules  promulgated 
thereunder  or  the  public  interest  to 
permit  special  registration  procedures 
for  persons  involved  only  with  that 
commodity  interest.  Although  the 
Commission  notes  that  proficiency 
testing  requirements  are  governed  by 
NFA  Rule  401,  such  a  contract  market 
petition  could  also  address  whether 
alternative  proficiency  testing 
requirements  would  be  appropriate.  If 
the  Commission  were  to  approve  the 
contract  market  petition,  NFA  could 
then  adopt  and  submit  for  Commission 
approval  special  registration  procedures 
to  govern  those  persons  involved  only 
with  the  particular  commodity  interest 
that  is  the  subject  of  the  petition.  Such 
NFA  rules  could  vary  depending  upon 
the  commodity  interest  involved  and 
would  be  considered  by  the  Commission 
on  a  case-by-caae  basis.  The 
Commission  would  expect  to  include  the 
gold  asset  participation  contract  for 
which  the  Commodity  Exchange.  Inc. 
was  designated  as  a  contract  market  on 
February  26. 1991.  and  similar  products, 
such  as  index  participations,  in  an 
Appendix  B  to  Part  3  for  purposes  of  the 
special  procedures  under  Rule  d-l^i)-'** 


■'  See  also  Senate  Amendment  to  HJl.  707,  lOZd 
Cong.  2d  Sess.  sot. 


Historically,  the  Commissic 
strictly  applied  the  requireme 
natural  person  principals  of  fi 
Form  8-R  and  a  fingerprint  cc 
the  fitness  of  such  persons  ca 
checked  as  part  of  the  registri 
process.  Occasionally,  the  Di 
received  requests  to  waive  th 
fingerprint  card  requirement 
requests  have  generally  been 
on  behalf  of  persons  who  clai 
basically  honorary  or  ceremo 
directors  of  a  firm  with  no  dii 
involvement  in  the  firm's  con^ 
interest  related  activities.  Sue 
may  be  figures  of  national  pr< 
such  as  former  Executive  Bra 
officeholders,  and  it  is  claime 
unnecessary  to  require  finger 
such  persons.  Certain  foreign 
have  claimed  that  in  their  cul 
considered  undignified  to  ha\ 
fingerprints  taken.  In  general, 
Commission  has  denied  such 
because  of  the  overriding  pub 
interest  of  the  Act  that  persor 
have  the  ability  to  influence  t 
operations  of  firms  required  t 
under  the  Act,  such  as  a  corpi 
director,  be  subject  to  a  thoro 
check. 

However,  the  Division  rece 
no-action  position  with  respei 
outside  director  of  a  firm  who 
submit  a  fingerprint  card."  T 
noted  that  the  firm  involved  v 
registered  as  a  securities  brol 
with  NASD  and  that  the  SEC 
adopted  a  rule  which  provide 
exemption  fit)m  the  fingerprir 
requirement  in  circimistances 
directors,  among  others,  have 
operational  or  supervisory  rol 
firm's  securities  business.*' 

The  Commission  has  reconi 
fingerprinting  issue  and  has  d 
that  additional  flexibility  in  tl 
may  be  appropriate  in  certain 
circumstances.  The  Commissi 
therefore  determined  to  propc 
amendments  to  Rule  3.21  whi( 
allow  NFA  to  consider  petitio 
outside  directors  for  exemptic 
fingerprint  requirement  if  sucl 
do  not  engage  in  commodity  i 
activities  themselves  or  have 
supervisory  responsibility  ovt 
so  engaged,  nor  have  regular  i 
books  and  records  related  to  i 
interest  activities.  The  Comm: 
would  expect  that  such  exem] 
would  be  granted  only  on  ran 
and  believes  that  it  is  appropi 

"  The  individual  involved  was  ■  fa 
of  the  United  States. 
"  See  17  CPP  a4ai7f-4  (1980). 


Friday,  August  2,  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56.  No.  149  /  Friday.  August  Z,  1991  /  Proposed  Rulea 


S7DS5 


egistration  would  be 
)f  a  firm's  general 
to  monitor  this 
ther  aspects  of  its 
I  registration  so  as  to 
ersons  whose  status 
re  registration  under 
y  registered.  The 
ishes  to  note  that 
sing  to  codify  the 
{istration  as  an  AP, 
jations  under  section 
ith  respect  to  liability 
lie  166.3  regarding 
still  apply. 
anization.  The 
I  proposing  a  new 
le  3.12  for  situations 
)ecome  sponsored  by 
1  his  current  sponsor 
)r  action  by  the  AP. 
the  sponsor  engages 
ganization  whereby 
mpany  is  to  be 
I  owner  of  the 
so  occur  in  the  case 
!g  merged  with  or 
;r  company.  In  any  of 
i  AP  may  still  be 
me  customers,  have 
ir  and  even  operate 
^sical  location  (albeit, 
n  the  door).  In  such 
Division  has 
,  pursuant  to 
f,  relief  to  APs  from 
B-register  if  the  new 
that  it  will  be 
»ervising  all  activities 
ction  with  the 
as  a  registrant  under 
armation  has  not 
AP's  Form  &-R  or 
!  was  filed  with  the 
to-day  nature  of  the 
be  unchanged  as  a 
ponsorship.  Such 
iditioned  upon  the 
8  certification  by  the 

I  believes  this  poUcy 
and  has  therefore 
:(i).  Registration  as  an 
nsor  would  be  granted 
rtifications  specified 
d  no  new  Form  8-R  or 
3uld  be  required.*" 
Id  be  distinguished 
"ocedures  under  Rule 
dde  only  for  granting 
mse  upon  mailing  of 
pecified  therein  and 
1  of  a  new  Form  ft-R 
-d.  The  Commission 


if.  NFA  would  have  the 
filing  of  fingerpiinti  and 
two  year*  under  propoted 


believes  this  disparate  treatment  is 
appropriate  because  in  the  former  case, 
the  new  sponsor  comes  about  through 
no  choice  and  as  a  result  of  events 
beyond  the  control  of  the  AP,  while  In 
the  latter  case  the  AP  has  chosen  to 
leave  one  sponsor  to  associate  with 
another.  The  Commission  also  notes 
that  if  Rule  3.12{i)  were  to  be  adopted,  it 
would  be  incumbent  upon  firms 
involved  in  such  situations  to  submit 
timely  to  NFA  the  required  paperwork 
so  that  there  will  be  no  interruption  of 
registration  status  and  to  enable  NFA  to 
make  an  appropriate  amendment  to  the 
registration  record  with  respect  to  the 
sponsor  of  the  AP. 

d.  Special  registration  procedures  for 
persons  dealing  only  with  certain 
commodity  interests.  The  Commission  is 
also  proposing,  in  Rule  3.12(j),  to  allow 
special  procedures  that  would  be 
available  to  a  person  who  limits  his 
activities  to  certain  specified  commodity 
interests.  If  this  rule  were  to  be  adoptei 
the  Commission  would  expect  to  set 
forth  in  an  appendix  B  to  part  3  those 
commodity  interests  to  which  the 
special  registration  procedures  would 
apply.  A  commodity  interest  would  only 
be  included  in  such  an  appendix  B  upon 
petition  by  a  contract  market 
demonstrating  that  it  is  not  contrary  to 
the  purposes  of  the  Act  and  the 
registration  rules  promulgated 
thereunder  or  the  public  interest  to 
permit  special  registration  procedures 
for  persons  involved  only  with  that 
commodity  interest.  Although  the 
Commission  notes  that  proficiency 
testing  requirements  are  governed  by 
NFA  Rule  401,  such  a  contract  market 
petition  could  also  address  whether 
alternative  proficiency  testing 
requirements  would  be  appropriate.  If 
the  Commission  were  to  approve  the 
contract  market  petition,  NFA  could 
then  adopt  and  submit  for  Commission 
approval  special  registration  procedures 
to  govern  those  persons  involved  only 
with  the  particular  commodity  interest 
that  is  the  subject  of  the  petition.  Such 
NFA  rules  could  vary  depending  upon 
the  commodity  interest  involved  and 
would  be  considered  by  the  Commission 
on  a  case-by-case  basis.  The 
Commission  would  expect  to  include  the 
gold  asset  participation  contract  for 
which  the  Commodity  Exchange,  Inc. 
was  designated  as  a  contract  market  on 
February  26, 1991,  and  similar  products, 
such  as  index  participations,  in  an 
Appendix  B  to  Part  3  for  purposes  of  the 
special  procedures  under  Rule  3.12(i).'o 


8.  Rule  3.21 

Historically,  the  Commission  has 
strictly  applied  the  requirement  that 
natural  person  principals  of  Hrms  file  a 
Form  8-R  and  a  fingerprint  card  so  that 
the  fitness  of  such  persons  can  be 
checked  as  part  of  the  registration 
process.  Occasionally,  the  Division  has 
received  requests  to  waive  the 
fingerprint  card  requirement  Such 
requests  have  generally  been  submitted 
on  behalf  of  persons  who  claim  to  be 
basically  honorary  or  ceremonial 
directors  of  a  firm  with  no  direct  line 
involvement  in  the  firm's  commodity 
interest  related  activities.  Such  persons 
may  be  figures  of  national  prominence, 
such  as  former  Executive  ft-anch 
officeholders,  and  it  is  claimed  that  it  is 
unnecessary  to  require  fingerprints  from 
such  persons.  Certain  foreign  nationals 
have  claimed  that  in  their  culture  it  is 
considered  undignified  to  have  one's 
fingerprints  taken.  In  general,  the 
Commission  has  denied  such  requests 
because  of  the  overriding  public  poHcy 
interest  of  the  Act  that  persons  who 
have  the  ability  to  influence  the 
operations  of  firms  required  to  register 
under  the  Act.  such  as  a  corporate 
director,  be  subject  to  a  thorough  fitness 
check. 

However,  the  Division  recently  took  a 
no-action  position  with  respect  to  an 
outside  director  of  a  firm  who  did  not 
submit  a  fingerprint  card.**  The  Division 
noted  that  the  firm  involved  was  also 
registered  as  a  securities  broker-dealer 
with  NASD  and  that  the  SEC  has 
adopted  a  rule  which  provides  for  an 
exemption  from  the  fingerprinting 
requirement  in  circumstances  in  which 
directors,  among  others,  have  no  direct 
operational  or  supervisory  role  in  a 
firm's  securities  business.** 

The  Commission  has  reconsidered  the 
fuigerprinting  issue  and  has  determined 
that  additional  fiexibility  in  this  area 
may  be  appropriate  in  certain 
circumstances.  The  Commission  has 
therefore  determined  to  propose 
amendments  to  Rule  3.21  which  would 
allow  NFA  to  consider  petitions  of 
outside  directors  for  exemption  from  the 
fingerprint  requirement  if  such  persons 
do  not  engage  in  commodity  interest 
activities  themselves  or  have  direct 
supervisory  responsibility  over  persons 
so  engaged,  nor  have  regular  access  to 
books  and  records  related  to  commodity 
interest  activities.  The  Commission 
would  expect  that  such  exemptions 
would  be  granted  only  on  rare  occasions 
and  believes  that  it  is  appropriate  to 


delegate  this  function  to  NFA  Even  if 
such  an  exemption  from  the  fingerprint 
requirement  were  granted,  however,  the 
director  would  still  be  required  to 
submit  a  Form  8-^  so  that  certain 
fitness  checks  could  be  performed. 

9.  Rule  3.22 

Rule  3.22  provides  that  the 
Commission,  the  Directors  of  the 
Division  of  Trading  and  Markets  or 
Division  of  Enforcement  or  either 
Director's  designee,  or  NFA  can  request 
supplemental  filings  of  registration 
forms  fi-om  an  applicant  or  registrant  if 
they  acquire  derogatory  information 
about  the  applicant  or  registrant  which, 
if  true,  could  constitute  a  statutory 
disqualification  from  registration.  The 
Commission,  in  light  of  the  expansion  of 
the  right  of  applicants  or  registrants  to 
present  evidence  of  mitigation  or 
rehabihtation  with  respect  to  statutory 
disqualifications  discussed  above,  is 
proposing  to  amend  Rule  3.22  to  allow 
such  requests  for  supplemental 
information  bom  an  applicant  or 
registrant,  on  a  voluntary  basis,  with 
respect  to  mitigation  or  rehabilitation 
evidence  concerning  a  potential 
statutory  disqualification.**  Failure  to 
provide  such  information  with  respect  to 
mitigation  or  rehabilitation  evidence 
would  not  be  considered  a  rule  violation 
which  itself  constitutes  grounds  upon 
which  to  base  a  determination  that  a 
person  is  unfit  to  become  or  to  remain 
registered  under  the  Act.  as  is  and  will 
remain  the  case  with  respect  to  failure 
to  file  a  requested  Form  7-R  or  Form  ft-R 
accompanied  by  a  fingerprint  card  under 
Rule  3.22.**  However,  the  Commission 
beheves  it  would  be  beneficial  for  the 
recipient  of  a  notice  under  Rule  3.22,  if 
the  proposed  amendment  is  adopted,  to 
submit  requested  information 
concerning  mitigation  or  rehabilitation 
with  respect  to  a  potential  statutory 
disqualification,  if  such  information  is 
available.  The  Commission  would 
envision  itself  or  NFA  making  use  of 
such  a  provision  where  circumstances 
require  clarification  as  to  whether  it 
would  be  appropriate  to  commence  a 
formal  statutory  disqualification 
proceeding  under  Rule  3.55  or  3.60. 


■'  See  alao  Senate  Amendment  to  HJt  707,  lOZd 
Cong.  2d  Sea*.  304. 


**  The  individual  involved  wat  a  fotmet  president 
of  the  United  State*. 
••  See  17  CPP  a4ai7f-4  (M90). 


**  The  Commisiion  also  anticipates  that  at  the 
conclusion  of  this  rulemaking  proceeding,  the 
registration  form*  will  be  amended  to  provide, 
among  other  things,  for  persons  to  include  on 
supplemental  sheets,  on  a  voluntary  basis, 
information  with  respect  to  mitigation  or 
rehabilitation  evidence  concerning  a  potential 
statutory  disqualification. 

'*  See  also  appendix  A  to  part  3  which  pnnride* 
in  pertinent  part  that  "Good  cauae  to  affect  a 
person's  registration  *  *  *  exists  *  *  •  If  such 
person  has  failed  to  answer  the  inquiries  or  requests 
for  further  information  concerning  an  application  for 
registration  filed  with  the  Commtssioo." 


Further  information  from  the  applicant 
or  registrant  might  enable  the  matter  to 
be  resolved  without  a  formal  proceedinp 
whereas  if  no  further  information  is 
provided  by  the  applicant  or  registrant 
in  response  to  a  notice  under  Rule  3.22. 
there  may  be  no  alternative  but  to 
institute  such  a  formal  proceeding. 

10.  Rule  3.30 

The  Commission  is  proposing  to 
amend  Rule  3.30  to  clarify  and 
emphasize  the  affirmative  duty  of  an 
individual  registrant  to  notify  NFA, 
while  registered  and  for  two  years  after 
termination  of  registration,  of  any 
change  of  address.  The  proposed 
amendment  also  clarifies  the  possible 
consequences  of  a  failure  to  provide 
such  notice.**  The  amendments  are 
intended  to  prevent  inadvertent  defaults 
by  individuals  and  to  strengthen  the 
presumption  of  receipt  of  actual  notice 
by  any  person  who  might  attempt  to 
argue  otherwise.  The  proposed 
amendment  also  specifies  that  all 
address  change  notices  must  be  filed 
with  NFA  rather  than  with  NFA  or  the 
Commission.  This  will  conform  the  rule 
to  current  practice  whereby  NFA 
processes  all  registration  applications 
under  Commission  oversight,  and 
eliminate  any  confusion  as  to  where  to 
file  address  change  notices. 

11.  Rule  3.32 

The  Conunission  is  proposing  several 
exemptions  to  Rule  3.32  with  respect  to 
changes  requiring  re-registration  of  a 
firm  and  the  addition  of  principals.  The 
Division,  acting  under  delegated 
authority,  has  issued  several  exemptions 
from  the  re-registration  requirements  set 
forth  in  current  Rule  3.32(a)(l}-{3)  in 
cases  where  a  reorganization  will  result 
in  the  addition  of  a  new  principal  (such 
as  an  Intermediate  holding  company), 
but  no  new  natural  persons  are  to  be 
added  as  principals.  The  Division  has 
generally  granted  exemptions  if  the 
following  factors  are  present:  (A)  The 
ultimate  day-to-day  control  of  the 
registrant  will  remain  the  same  (even  if 
there  is  a  new  owner  on  paper);  (B)  the 
addition  of  the  new  principal  will  not 
affect  the  conduct  or  the  day-to-day 
operations  of  the  registrant;  and  (C)  the 
insertion  of  the  new  principal  into  ^e 
ownership  chain  is  not  being  done  for 
the  purpose,  and  will  not  have  the  effect, 
of  limiting  any  liability  of  the  registrant. 


**  If  such  amendments  were  adopted,  changes  to 
registration  forms  may  be  appropnate  to  remind 
individuals  and  principala  of  their  personal 
obligation  to  comply  with  Rule  3.X,  whether  or  not 
they  delegate  the  preparation  of  the  paperwork  to 
some  other  party,  such  as  the  employing  firm'* 
compliance  department 
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The  Commission  believes  it  is 
appropriate  to  codify  the  Division's 
position  in  this  area  and  has  therefore 
proposed  a  new  paragraph  (a}(2)  of  Rule 
3.32.  If  there  is  a  reorganization  but  no 
new  natural  person  principals  of  a 
registrant  as  a  result,  the  registrant 
would  only  be  required  to  file  a  Form 
3-R  to  indicate  the  new  principal  and 
written  certifications  as  to  the  factors 
cited  in  the  preceding  paragraph." 
Elimination  of  the  re-registration 
requirement  for  a  firm  in  these 
circumstances  would  be  consistent  with 
the  proposed  new  paragraph  (i)  of  Rule 
3.12  discussed  above,  which  would 
eliminate  the  need  for  an  AP  to  re- 
register when  he  becomes  sponsored  by 
a  new  entity  due  to  a  corporate 
reorganization,  for  example,  even 
though  his  day-to-day  activities  remain 
unchanged. 

The  Commission  is  also  proposing 
certain  clarifications  with  respect  to  the 
re-registration  requirements.  Under  the 
current  rules,  if  a  Hrm  adds  a  new 
director  it  would  have  ninety  days  to 
complete  re-registration  if  such  new 
director  is  already  registered  or  listed  as 
a  principal  under  the  Act  (Rule  3.32(d)) 
or  it  could  avoid  re-registration  and 
simply  file  a  Form  3-41  accompanied  by 
a  Form  8-R  and  fingerprints  for  the  new 
director  if  such  forms  are  filed  prior  to 
the  person  becoming  a  director  (Rule 
3.32(a)).  It  has  been  the  Commission's 
experience,  however,  that  often  a  new 
director  is  not  already  registered  or 
listed  as  a  principal  under  the  Act  and  it 
is  not  known  who  will  be  a  new  director 
untirhe  or  she  is  elected,  at  which  point 
it  is  too  late  to  file  the  forms  necessary 
to  avoid  re-registration  by  the  firm.  On 
occasion,  the  Division,  pursuant  to 
delegated  authority,  has  granted  an 
exemption  from  the  re-registration 
requirement  where  the  registrant 
submits  a  board  of  directors  resolution 
prohibiting  the  new  director  from 
exercising  any  authority  or  voting 
privilege  as  a  director  with  respect  to 
the  conduct  of  the  registrant's 
commodity  interest  related  business 
until  NFA  completes  its  fitness  inquiry 
and  determines  the  new  director  is  not 
unfit  to  act  as  a  principal. 

The  Commission  believes  the 
Division's  position  should  be  codified  in 
cases  where  a  majority  of  the  board  of 
directors  is  unchanged  and  the  firm  files 
a  new  Form  8-R  and  fingerprints  for  the 
new  directorfs)  (unless  other 
exemptions  apply)  and  a  new  Form  3-R 


"  However.  ■  Fonn  ft-R  and  a  fin^rprinl  card 
would  tie  required  for  natural  person  principals  of 
the  newly-tnaerled  non-natural  peraon  to  the  tame 
extend  aa  dlacuased  atwve  with  respect  to  proposed 
Rule  3.10(a)(2)(ii). 


to  amend  the  firm's  Form  7-R  to  identify 
the  new  directors).  This  will  allow  firms 
to  keep  operating  while  NFA  conducts 
its  fitness  inquiry  with  respect  to  the 
new  director. 

The  Commission  wishes  to  note, 
however,  that  the  current  Rule  3.32(e) 
would  be  retained  with  respect  to  a 
change  in  control  resulting  from  a  new 
chief  executive  officer  (CEO)  or  similar 
type  of  person.  To  avoid  re-registration 
in  that  circumstance,  the  firm  will 
continue  to  be  required  to  notify  NFA 
and  file  the  appropriate  forms  and 
fingerprints  prior  to  the  change  in 
control.  The  Commission  believes  it 
appropriate  to  have  stricter 
requirements  with  respect  to  a  change  in 
CEO  than  would  be  the  case  for  the 
addition  of  less  than  a  majority  of  the 
board  of  directors.  The  other  proposed 
amendments  to  Rule  3.32  are  essentially 
technical  in  nature  and  would  make 
necessary  cross-references  or  delete 
outdated  references. 

12.  Rule  3.33 

The  Commission  is  proposing  to 
amend  Rule  3.33  concerning  withdrawal 
from  registration  to  permit  FBs  to 
withdraw  from  registration.  Under 
current  rules,  there  is  no  specific 
provision  allowing  an  FB  to  withdraw 
his  registration.  The  proposed 
amendment  would  make  FBs  subject  to 
the  same  withdrawal  procedures 
applicable  to  registered  firms  and  thus 
FBs  would  be  unable  to  withdraw  from 
registration  without  Commission 
acquiescence. 

13.  Temporary  Licenses  (Rules  3.40,  3.42 
and  3.44) 

The  Commission  is  proposing  certain 
minor,  technical  amendments  to  the 
rules  governing  TLs  for  APs  in  Rules  3.40 
and  3.42.  The  Commission  is  also 
proposing  to  amend  Rule  3.42  to  add 
additional  events  that  will  cause 
termination  of  a  TL  of  an  AP.  These 
additional  events  would  be  failure 
timely  to  pay  a  civil  monetary  penalty, 
reparation  award  or  arbitration  award. 
The  Act  currently  provides  that 
registration  is  automatically  suspended 
for  failure  timely  to  pay  a  reparation 
award,'^  and  the  Commission's  pending 
reauthorization  legislation  would  cause 
a  similar  result  for  failure  timely  to  pay 
a  civil  monetary  penalty."  The 
Commission  believes  that  if  registration 
can  be  suspended  automatically  for 
failure  to  make  such  payments,  similar 
failures  should  also  cause  termination  of 
a  TL  The  Commission  also  believes  that 


»'  Section  U(f)  of  the  Act  7  U.S.C.  18(0  (1988). 
**  H.R.  707. 102d  Cong.  2d  Sen.  207  and  Senate 
Ajnendment  to  H.R.  707. 102d  Cong.  2d  Sees.  244. 


failure  to  pay  an  arbitration  award 
timely  should  be  treated  in  the  same 
manner  as  failure  to  pay  a  civil 
monetary  penalty  or  a  reparations 
award. 

The  other  amendment  the  Commission 
is  proposing  with  respect  to  TLs  relates 
to  a  TL  for  an  IBG.  Rule  3.44  provides 
that  an  IBG  can  receive  a  TL  for  up  to 
six  months  while  the  full  fitness  check  of 
the  firm  and  its  principals  are 
completed.  In  order  to  qualify  for  a  TL, 
the  IBG  must,  among  other  things, 
submit  a  Form  8-R  for  the  applicant,  if  a 
sole  proprietor,  and  each  principal 
(including  each  branch  office  manager) 
thereof,  the  Disciplinary  History  portion 
of  which  contains  no  "Yes"  answers 
indicating  that  the  applicant  may  be 
subject  to  a  statutory  disqualification 
under  sections  8a  (2)  through  Ba(4]  of  the 
Act.  Rule  3.44(a)(3).  The  Commission 
has  become  aware  that  it  is  sometimes 
the  case  that  a  new  IBG  is  being  formed 
by  persons  registered  as  APs  of  another 
firm.  Such  persons  might  be  required  to 
respond  "Yes"  to  certain  of  the 
Disciplinary  History  questions  even  if 
such  information  has  previously  been 
disclosed  in  connection  with  their  AP 
registration  and  determined  not  to 
constitute  a  disqualifying  event.  Such 
"Yes"  answers  would  nevertheless 
prevent  the  IBG  from  being  granted  a  TL 
under  current  rules.  If  the  persons 
forming  the  IBG  had  already  terminated 
their  association  with  the  previous 
sponsor,  they  could  be  unable  to 
conduct  business  lawfully  for  several 
weeks  awaiting  completion  of  full 
fitness  checks.  However,  if  those  same 
APs  were  transferring  to  a  new 
sponsoring  firm  as  APs,  they  could  be 
granted  a  TL  immediately  at  the  new 
firm.  See  paragraph  (d)(l)(vi)  of  current 
Rules  3.12  and  3.16. 

The  Commission  has  therefore 
determined  to  propose  to  conform  the 
treatment  of  an  IBG  applying  for  a  TL  to 
that  of  an  AP  transferring  to  a  new 
sponsor  such  that  Forms  8-R  filed  in 
connection  with  the  application  for 
registration  of  an  IBG  would  not  prevent 
issuance  of  a  TL  to  the  IBG  if  the  only 
"Yes"  answers  thereon  arose  from  a 
matter  which  already  has  been 
disclosed  in  connection  with  a  previous 
application  for  registration  in  any 
capacity  if  such  registration  was 
granted,  or  which  was  disclosed  more 
than  thirty  days  previously  in  an 
amendment  to  such  application. 

rv.  Related  matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601-611  (1988).  requires  that 
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B.  Paperwork  Reduction  Ac 

The  Paperwork  Reductio) 
(PRA).  44  U.S.C.  3501-3512 
imposes  certain  requiremer 
agencies  (including  the  Coi 
connection  with  their  condi 
sponsoring  any  collection  c 
as  defmed  by  the  PRA. 

In  compliance  with  the  fii 
Commission  has  submitted 
proposed  rule  and  its  assoc 
information  collection  requ 
the  Office  of  Management 
While  these  proposed  rules 
impose  no  additional  overt 
group  of  rules  of  which  thii 
the  following  burden. 

Average  Burden  Hours  per  Re 

Number  of  Respondents 

Frequency  of  Response..^ 


Persotu  wishing  to  comr 
estimated  paperwork  burd 
with  these  proposed  rules 
contact  Mr.  Garry  Waxma 
Management  and  Budget,  I 
NEOB,  Washington,  DC  2C 
7340.  Copies  of  the  inform) 
collection  submission  to  0 
available  from  Mr.  Joe  F.  h 
Clearance  Officer,  2033  K 
Washington.  DC  20581  (20 

*•  47  FR  iaau-iae21  (AprU  3Sk 
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failure  to  pay  an  arbitration  award 
timely  should  be  treated  in  the  same 
manner  as  failure  to  pay  a  civil 
monetary  penalty  or  a  reparations 
award. 

The  other  amendment  the  Commission 
is  proposing  with  respect  to  TLs  relates 
to  a  TL  for  an  IBG.  Rule  3.44  provides 
that  an  IBG  can  receive  a  TL  for  up  to 
six  months  while  the  full  fitness  check  of 
the  firm  and  its  principals  are 
completed.  In  order  to  qualify  for  a  TL, 
the  IBG  must,  among  other  things, 
submit  a  Form  8-R  for  the  applicant,  if  a 
sole  proprietor,  and  each  principal 
(including  each  branch  office  manager) 
thereof,  the  Disciplinary  History  portion 
of  which  contains  no  "Yes"  answers 
indicating  that  the  applicant  may  be 
subject  to  a  statutory  disqualification 
under  sections  8a  (2)  through  Ba(4)  of  the 
Act.  Rule  3.44(a)(3).  The  Commission 
has  become  aware  that  it  is  sometimes 
the  case  that  a  new  IBG  is  being  formed 
by  persons  registered  as  APs  of  another 
firm.  Such  persons  might  be  required  to 
respond  "Yes"  to  certain  of  the 
Disciplinary  History  questions  even  if 
such  information  has  previously  been 
disclosed  in  connection  with  their  AP 
registration  and  determined  not  to 
constitute  a  disqualifying  event.  Such 
"Yes"  answers  would  nevertheless 
prevent  the  IBG  from  being  granted  a  TL 
under  current  rules.  If  the  persons 
forming  the  IBG  had  already  terminated 
their  association  with  the  previous 
sponsor,  they  could  be  unable  to 
conduct  business  lawfully  for  several 
weeks  awaiting  completion  of  full 
fitness  checks.  However,  if  those  same 
APs  were  transferring  to  a  new 
sponsoring  firm  as  APs.  they  could  be 
granted  a  TL  inunediately  at  the  new 
firm.  See  paragraph  (d)(l)(vi)  of  current 
Rules  3.12  and  3.16. 

The  Commission  has  therefore 
determined  to  propose  to  conform  the 
treatment  of  an  IBG  applying  for  a  TL  to 
that  of  an  AP  transferring  to  a  new 
sponsor  such  that  Forms  8-R  filed  in 
connection  with  the  apphcation  for 
registration  of  an  IBG  would  not  prevent 
issuance  of  a  TL  to  the  IBG  if  the  only 
"Yes"  answers  thereon  arose  from  a 
matter  which  already  has  been 
disclosed  in  connection  with  a  previous 
application  for  registration  in  any 
capacity  if  such  registration  was 
granted,  or  which  was  disclosed  more 
than  thirty  days  previously  in  an 
amendment  to  such  application 

rv.  Related  matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601-611  (1988).  requires  that 


agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  proposed  package  of 
rules  would  affect  IBs.  FCMs.  APs,  FBs. 
CTAs,  CPOs  and  LTMs.  The 
Commission  has  already  established 
certain  definitions  of  "small  entities"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
such  small  entities  in  accordance  with 
the  RFA.»»  FCMs,  registered  CPOs  and 
LTMs  have  been  determined  not  to  be 
small  entities  under  the  RFA.  With 
respect  to  them  as  well  as  the  other 
registrant  categories,  the  Commission 
does  not  believe  that  the  proposed  rules 
would  have  any  increased  regulatory 
impact  as  the  overall  effect  of  the 
package  is  to  reduce  regulatory  burdens 
on  all  entities,  including  small 
businesses.  Therefore,  the  Chairman,  on 
behalf  of  the  Conunission,  hereby 
certifies,  pursuant  to  5  U.S.C.  605(b),  that 
the  action  taken  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
Commission,  nonetheless  invites 
comments  from  any  person  or  entity 
which  believes  that  these  proposed  rules 
would  have  a  significant  impact  on  its 
operations. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA),  44  U.S.C.  3501-3512  (1988). 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  PRA. 

In  compliance  with  the  Act  the 
Commission  has  submitted  this 
proposed  rule  and  its  associated 
information  collection  requirement  to 
the  Office  of  Management  and  Budget. 
While  these  proposed  rules  proposed 
impose  no  additional  overall  burden,  the 
group  of  rules  of  which  this  is  a  part  has 
the  following  burden. 


Average  Burden  Hours  per  Response . 

Number  of  Respondents — -. 

Frequency  of  Response 


1.20 

180 

3 


Persons  wishing  to  comment  on  the 
estimated  paperwork  burden  associated 
with  these  proposed  rules  should 
contact  Mr.  Garry  Waxman,  Office  of 
Management  and  Budget,  Room  3228, 
NEOB,  Washington,  DC  20503,  (202)  395- 
7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
available  from  Mr.  Joe  F.  Mink.  CFTC 
Clearance  Officer.  2033  K  Street  NW., 
Washington.  DC  20581  (202)  254-0735. 


List  of  Sub)ect8 

17  CFR  Part  1 

Brokers,  Commodity  futures. 
17  CFR  Part  3 

Brokers,  Registration. 

Accordingly,  the  Commission, 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  2.  4d,  4€.  4f,  4k.  4m, 
4n.  4p.  5a,  8a,  17  and  19  thereof  (7  U.S.C. 
2,  6d,  6e.  6f,  Ok.  dm.  6a  6p.  7a,  12a,  21 
and  23),  hereby  proposes  to  amend  parts 
1  and  3  of  chapter  I  of  title  17  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  1-GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  p^t  1  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  2,  2a.  4.  4a.  6.  6a.  eb.  ec 
6d,  6e,  6f,  ^.  6h,  6i.  6).  6k.  61.  6m.  6n.  60,  7. 7a. 
a,  9. 12. 12a.  12c.  13a.  13a-l,  16, 19. 21,  23  and 
24,  unless  otherwise  stated. 

2.  Section  1.10  is  proposed  to  be 
amended  by  revising  paragraphs  (j)(3) 
and  (j)(4)  to  read  as  follows: 

S  1.10    Financial  reports  of  futura* 
commission  mercttanto  and  Introducing 
brokara. 

•        •        *        *        • 

(i)  •  *  * 

(3)  A  guarantee  agreement  filed  in 
connection  with  an  application  for 
initial  registration  as  an  introducing 
broker  in  accordance  with  the 
provisions  of  9  3.10(a)  of  this  chapter 
shall  become  effective  upon  the  granting 
of  registration  or,  if  appropriate,  a 
temporary  license,  to  the  introducing 
broker.  A  guarantee  agreement  filed 
other  than  in  connection  with  an 
application  for  initial  registration  as  an 
introducing  broker  shall  become 
effective  as  of  the  date  agreed  to  by  the 
parties. 

(4)  (i)  If  the  registration  of  the 
introducing  broker  is  suspended, 
revoked,.or  withdrawn  in  accordance 
with  the  provisions  of  this  chapter,  the 
guarantee  agreement  shall  expire  as  of 
the  date  of  such  suspension,  revocation 
or  withdrawal. 

(ii)  If  the  registration  of  the  futures 
commission  merchant  is  suspended  or 
revoked,  die  guarantee  agreement  shall 
expire  30  days  after  such  suspension  or 
revocation,  or  at  such  earlier  time  as 
may  be  approved  by  the  Commission, 
the  introducing  broker,  and  the 
introducing  broker's  designated  self- 
regulatory  organization. 


*•  47  FB  lB61S-lSe21  (April  SIX  1982). 


3.  Section  1.57  is  proposed  to  be 
amended  by  Fevising  paragraph  (a)(1)  to 
read  as  follows: 

(1.57    Operations  and  acttvWas  of 
Introductng  t>rokers. 

(a)  *  *  * 

(1)  Open  and  carry  each  customer's 
and  option  customer's  account  with  a 
carrying  futures  commission  merchant 
on  a  fully-disclosed  basis:  Provided, 
however.  That  an  introducing  broker 
which  has  entered  into  a  guarantee 
agreement  with  a  futures  commission 
merchant  in  accordance  with  the 
provisions  of  S  1.10(j)  of  this  part  mutt 
open  and  carry  such  customer's  and 
option  customer's  account  with  such 
guarantor  futures  commission  merchant 
on  a  fully-disclosed  basis:  and 
*       •       •       •       * 

4.  Section  1.62  is  proposed  to  be 
revised  to  read  as  follows: 

{1.62    Contract  marltat  raqulramant  tor 
floor  broker  registration. 

(a)  Each  contract  market  shall  adopt, 
maintain  In  effect  and  enforce  rules 
which  have  become  effective  pursuant 
to  section  5a(12)  of  the  Act  and  S  1.41  of 
this  part  and  which  provide  that  no 
person  in  or  surrounding  any  pit,  ring, 
post,  or  other  place  provided  by  such 
contract  market  for  the  meeting  of 
persons  similarly  engaged,  shall 
purchase  or  sell  for  any  other  person 
any  commodity  for  future  delivery,  or 
any  commodity  option,  on  or  subject  to 
the  rules  of  that  contract  market,  unless 
such  person  is  registered  under  the  Act 
as  a  floor  broker  in  accordance  with 
section  4f  of  the  Act  and  S  3.11  of  this 
chapter,  and  such  registration  has  not 
been  suspended  (and  the  period  of  such 
suspension  shall  not  have  expired),  nor 
been  withdrawn  nor  revoked.  Each 
contract  market  shall  also  adopt 
maintain  in  effect  and  enforce  rules 
which  have  become  effective  pursuant 
to  section  5a(12)  of  the  Act  and  S  1-41  of 
this  part  which  require  annual  updates 
of  registration  filings  by  floor  brokers  in 
accordance  with  S  3.11(d)  of  this  chapter 
and  provide  for  requests  for  withdrawal 
of  floor  broker  registration  using  Form 
7-W  in  accordance  with  %  3.33  of  this 
chapter. 

(b)  Each  contract  market  must  notify 
the  Commission  of  any  facts  regarding  a 
floor  broker  or  an  applicant  for 
registration  as  a  floor  broker  who  has 
been  granted  trading  privileges  at  the 
contract  market  which  are  set  forth  as 
statutory  disqualifications  in  section 
8a(2)  of  the  Act  within  ten  business  days 
of  the  date  upon  which  the  contract 
market  first  knows  or  should  have 
known  such  facts.  Notice  to  the 


37038  Federal  Register  /  Vol.  56.  No.  149  /  Friday.  August  2.  1991  /  Proposed  Rules 


Commission  shall  be  sufficient  if  the 
contract  market  gives  notice  to  the 
Director  of  the  Division  of  Trading  and 
Markets  or  the  Director's  designee  by 
telephone  and  confirms  such  notice  in 
writing  by  certified  or  registered  mail  or 
equivalent  means  to  the  Commission  at 
its  Washington,  DC  office  (Attn:  Chief 
Counsel.  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581). 

PART  3— REGISTRATION 

Subpart  A— Registration 

5.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2,  4,  4a.  6c,  6d,  6e.  6f,  6k. 
6m.  6n.  6p.  12a.  13c,  16a  and  23  unless 
otherwise  noted. 

6.  Section  3.1  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(3), 
(b)  and  (c)  and  by  adding  new 
paragraphs  (d),  (e),  and  (f)  to  read  as 
follows: 

§  3.1    Definitions. 

(a)  *  ♦  ♦ 

(3)  Any  person  who  has  contributed 
ten  percent  or  more  of  the  capital: 
Provided,  however.  That  if  such  capital 
contribution  consists  of  subordinated 
debt  contributed  by  an  unaffiliated  (i) 
bank  insured  by  the  Federal  Deposit 
Insurance  corporation,  (ii)  United  States 
branch  or  agency  of  an  unaffiliated 
foreign  bank  that  is  licensed  under  the 
laws  of  the  United  States  and  regulated, 
supervised  and  examined  by  United 
States  government  authorities  having 
regulatory  responsibility  for  such 
financial  institutions,  or  (iii)  insurance 
company  subject  to  regulation  by  any 
State,  such  bank,  branch,  agency  or 
insurance  company  will  not  be  deemed 
to  be  a  principal  for  purposes  of  this 
section,  provided  such  debt  is  not 
guaranteed  by  another  party  not  listed 
as  a  principal. 

(b)  Current.  As  used  in  this  subpart,  a 
Form  8-R  is  current  if,  subsequent  to  the 
filing  of  that  form  and  continuously 
thereafter,  the  registrant  or  principal  has 
been  either  registered  or  affiliated  with 
a  registrant  as  a  principal. 

(c)  Sponsor.  Sponsor  means  the 
futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator  or 
leverage  transaction  merchant  which 
makes  the  certification  required  by 

§  3.12  of  this  part  for  the  registration  of 
an  associated  person  of  such  sponsor. 

(d)  Beneficial  owner.  Any  person 
who.  without  limitation,  directly  or 
indirectly,  creates  or  uses  a  trust,  proxy, 
power  of  attorney,  pooling  arrangement 


or  any  other  contract,  arrangement,  or 
device  with  the  purpose  or  effect  of 
divesting  such  person  of  beneficial 
ownership  of  a  security  or  preventing 
the  vesting  of  such  beneficial  ownership, 
or  of  avoiding  making  a  contribution  of 
ten  percent  or  more  of  the  capital,  as 
part  of  a  plan  or  scheme  to  evade  being 
deemed  a  principal  of  an  apphcant  or 
registrant  under  paragraph  (a)  of  this 
section  shall  be  deemed  for  purposes  of 
such  paragraph  to  be  the  beneficial 
owner  or  the  contributor  of  capital. 

(e)  Foreign  futures  authority.  Foreign 
futures  authority  means  any  foreign 
government,  or  any  department,  agency, 
governmental  body,  or  regulatory 
organization  empowered  by  a  foreign 
government  to  administer  or  enforce  a 
law,  rule,  or  regulation  as  it  relates  to  a 
futures  or  options  matter,  or  any 
department  or  agency  of  a  political 
subdivision  of  a  foreign  government 
empowered  to  administer  or  enforce  a 
law.  rule  or  regulation  as  it  relates  to  a 
futures  or  options  matter. 

(f)  Commodity  interest  Commodity 
interest  means: 

(1)  Any  contract  for  the  purchase  or 
sale  of  a  commodity  for  future  delivery 
regulated  under  the  Act  and  rules 
promulgated  thereunder  and 

(2)  Any  contract,  agreement  or 
transaction  subject  to  Commission 
regulation  imder  sections  4c  or  19  of  the 
Act. 

7.  Section  3.10  is  proposed  to  be 
amended  by  revising  the  heading  and 
paragraphs  (a),  (b)  and  (d)  to  read  as 
follows: 

S  3. 1 0    Registration  of  futures  commlselon 
merciiants.  Introducing  brokers, 
commodity  trading  advisors,  commodity 
pool  operators  and  leverage  transaction 
merchants. 

(a)  Application  for  registration.  (1)  (i) 
Application  for  registration  as  a  futures 
commission  merchant,  introducing 
broker,  commodity  trading  advisor, 
commodity  pool  operator  or  leverage 
transaction  merchant  must  be  on  Form 
7-R.  completed  and  filed  with  the 
National  Futures  Association  in 
accordance  with  the  instructions 
thereto. 

(ii)  Applicants  for  registration  as  a 
futures  commission  merchant  or 
introducing  broker  must  accompany 
their  Form  7-R  with  a  Form  1-FR-FCM 
or  Form  1-FR-lB,  respectively,  in 
accordance  with  the  provisions  of  9  1.10 
of  this  chapter  Provided,  however.  That 
an  applicant  for  registration  as  a  futures 
commission  merchant  or  introducing 
broker  which  is  registered  with  the 
Securities  and  Exchange  Commission  as 
a  securities  broker  or  dealer  may 
accompany  its  Form  7-R  with  a  copy  of 


its  Financial  and  Operational  Combined 
Uniform  Single  Report  under  the 
Securities  Exchange  Act  of  1934,  part  II 
or  part  II  A.  in  accordance  with  the 
provisions  of  S  1.10(h)  of  this  chapter. 

(iii)  Applicants  for  registration  as  a 
commodity  pool  operator  must 
accompany  their  Form  7-R  with  the 
financial  statements  described  in 
S  4.13(c)  of  this  chapter. 

(iv)  Applicants  for  registration  as  a 
leverage  transaction  merchant  must 
accompany  their  Form  7-R  with  a  Form 
2-FR  in  accordance  with  the  provisions 
of  9  31-13  of  this  chapter. 

(2)(i)  Each  Form  7-R  filed  in 
accordance  with  the  requirements  of 
paragraph  (a)(l)(i)  of  this  section  must 
be  accompanied  by  a  Form  8-R, 
completed  in  accordance  with  the 
instructions  thereto  and  executed  by 
each  natural  person  who  is  a  principal 
of  the  applicant  and  must  be 
accompanied  by  the  fingerprints  of  that 
principal  on  a  fingerprint  card  provided 
by  the  National  Futures  Association  for 
that  purpose,  unless  such  principal  is  a 
director  who  qualifies  for  the  exemption 
from  the  fingerprint  requirement 
pursuant  to  9  3.21(c)  of  this  part.  The 
provisions  of  this  paragraph  (a)(2)(i)  do 
not  apply  to  any  principal  who  has  a 
current  Form  8-R  on  file  with  the 
Commission  or  the  National  Futures 
Association. 

(ii)  In  the  case  of  an  applicant  with  a 
principal  that  is  not  a  natural  person,  the 
applicant's  Form  7-R  must  also  be 
accompanied  by  a  Form  8-R,  completed 
in  accordance  with  the  instructions 
thereto  and  executed  by  each  natural 
person  who  is  the  holder  or  beneficial 
owner  of  ten  percent  or  more  of  the 
outstanding  shares  of  any  class  of  stock 
or  has  contributed  ten  percent  or  more 
of  the  capital  of  the  entity  that  is  a  non- 
natural  person  principal  listed  on  the 
Form  7-R  of  the  applicant,  and  must  be 
accompanied  by  the  fingerprints  of  such 
natural  person  on  a  fingerprint  card 
provided  by  the  National  Futures 
Association  for  that  purpose:  Provided, 
however.  That  the  provisions  of  this 
paragraph  (a)(2)(ii)  shall  not  apply  if  the 
non-natural  person  principal  files 
reports  under  the  Securities  Exchange 
Act  of  1934  or  has  filed  a  registration 
statement  under  the  Securities  Act  of 
1933,  or  is  subject  to  regulation  by  the 
Securities  and  Exchange  Commission, 
an  insurance  company  subject  to 
regulation  by  any  State,  or  a  bank  or 
any  other  financial  depository 
institution  subject  to  regulation  by  any 
State  or  the  United  States.  If  all  of  the 
principals  of  an  applicant's  non-natural 
person  principal  are  also  non-natural 
persons,  the  Form  7-R  must  be 


accompanied  by  a  Form  &-R  i 
fingerprints  for  each  natural  f 
described  in  the  preceding  sei 
such  nonnatural  persons.  The 
of  this  paragraph  (a)(2)(ii)  do 
to  any  natural  person  who  ha 
Form  8-R  on  file  with  the  Cor 
the  National  Futures  Associa 
has  had  filed  on  his  behalf  a  1 
and  a  fingerprint  card  pursue 
paragraph  (a)(2)(i)  of  this  sec 
However,  if  such  natural  pers 
foreign  national  regulated  by 
futures  authority  that  provide 
information  concerning  facts 
would  constitute  a  potential  i 
disqualification  and  whether 
person  is  in  good  standing  wj 
foreign  futiu-es  authority  to  \i 
Futures  Association,  or  in  otl 
appropriate  cases,  the  Natior 
Association  may  waive  the  n 
to  file  a  Form  8-R  and  a  fingc 
In  appropriate  cases,  the  Cor 
and  the  Natural  Futures  As8( 
may  require  further  informal 
applicant  with  respect  to  any 
person  or  entities  referred  to 
paragraph  (a)(2)(ii). 

(b)  Duration  of  registratioi 
person  registered  as  a  future 
commission  merchant,  introc 
broker,  commodity  trading  a 
commodity  pool  operator  or 
transaction  merchant  In  acc( 
with  paragraph  (a)  of  this  sei 
continue  to  be  so  registered  \ 
effective  date  of  any  revocat 
withdrawal  of  such  registrat 
such  person  will  also  not  be 
be  registered  during  the  penc 
suspension  of  such  registrati 

(2)  A  person  registered  as 
introducing  broker  who  was 
guarantee  agreement  with  a 
commission  merchant  in  ace 
with  1 1.10(j)  of  this  chapter 
have  its  registration  cease  tl 
after  the  termination  of  such 
agreement  unless  the  procec 
forth  in  9  1.10(j)(8)  of  this  ch 
followed. 
•        *        •        •        • 

(d)  Annual  filing.  Any  per 
registered  as  a  futures  comn 
merchant,  introducing  broke 
commodity  trading  advisor, 
pool  operator  or  leverage  tri 
merchant  in  accordance  wit 
(a)  of  this  section  must  file  ^ 
National  Futures  Associatio 
R.  completed  in  accordance 
instructions  thereto,  aimuall 
specified  by  the  National  Fi 
Association.  The  failure  to  f 
7-R  within  thirty  days  folloi 
date  shall  be  deemed  to  be  < 
withdrawal  from  registratio 
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its  Financial  and  Operational  Combined 
Uniform  Single  Report  under  the 
Securities  Exchange  Act  of  1934,  part  II 
or  part  II  A,  in  accordance  with  the 
provisions  of  {  1.10(h)  of  this  chapter, 
(iii]  Applicants  for  registration  as  a 
commodity  pool  operator  must 
accompany  their  Form  7-R  with  the 
financial  statements  described  in 
9  4.13(c)  of  this  chapter. 

(iv)  Applicants  for  registration  as  a 
leverage  transaction  merchant  must 
accompany  their  Form  7-R  with  a  Form 
2-FR  in  accordance  with  the  provisions 
of  9  31.13  of  this  chapter. 

(2)(i)  Each  Form  7-R  filed  in 
accordance  with  the  requirements  of 
paragraph  (a)(l)(i)  of  this  section  must 
be  accompanied  by  a  Form  8-R, 
completed  in  accordance  with  the 
instructions  thereto  and  executed  by 
each  natural  person  who  is  a  principal 
of  the  apphcant  and  must  be 
accompanied  by  the  fingerprints  of  that 
principal  on  a  fingerprint  card  provided 
by  the  National  Futures  Association  for 
that  purpose,  unless  such  principal  is  a 
director  who  quaUfies  for  the  exemption 
from  the  fingerprint  requirement 
pursuant  to  9  3.21(c)  of  this  part.  The 
provisions  of  this  paragraph  (a)(2)(i]  do 
not  apply  to  any  principal  who  has  a 
current  Form  8-R  on  file  with  the 
Commission  or  the  National  Futures 
Association. 

(ii)  In  the  case  of  an  applicant  with  a 
principal  that  is  not  a  natural  person,  the 
applicant's  Form  7-R  must  also  be 
accompanied  by  a  Form  8-R,  completed 
in  accordance  with  the  instructions 
thereto  and  executed  by  each  natural 
person  who  is  the  holder  or  beneficial 
owner  of  ten  percent  or  more  of  the 
outstanding  shares  of  any  class  of  stock 
or  has  contributed  ten  percent  or  more 
of  the  capital  of  the  entity  that  is  a  non- 
natural  person  principal  listed  on  the 
Form  7-R  of  the  applicant,  and  must  be 
accompanied  by  the  fingerprints  of  such 
natural  person  on  a  fingerprint  card 
provided  by  the  National  Futures 
Association  for  that  purpose:  Provided, 
however,  That  the  provisions  of  this 
paragraph  (a)(2)(ii)  shall  not  apply  if  the 
non-natural  person  principal  files 
reports  under  the  Securities  Exchange 
Act  of  1934  or  has  filed  a  registration 
statement  under  the  Securities  Act  of 
1933,  or  is  subject  to  regulation  by  the 
Securities  and  Exchange  Commission, 
an  insurance  company  subject  to 
regulation  by  any  State,  or  a  bank  or 
any  other  financial  depository 
institution  subject  to  regulation  by  any 
State  or  the  United  States.  If  all  of  the 
principals  of  an  applicant's  non-natural 
person  principal  are  also  non-natural 
persons,  the  Form  7-R  must  be 


accompanied  by  a  Form  8-R  and 
fingerprints  for  each  natural  person 
described  in  the  preceding  sentence  of 
such  nonnatural  persons.  The  provisions 
of  this  paragraph  (a)(2}(ii)  do  not  apply 
to  any  natural  person  who  has  a  current 
Form  8-R  on  file  with  the  Commission  or 
the  National  Futures  Association  or  who 
has  had  filed  on  his  behalf  a  Form  8-R 
and  a  fingerprint  card  pursuant  to 
paragraph  (a)(2)(i)  of  this  section. 
However,  if  such  natural  person  is  a 
foreign  national  regulated  by  a  foreign 
futures  authority  that  provides 
information  concerning  facts  which 
would  constitute  a  potential  statutory 
disqualification  and  whether  such 
person  is  in  good  standing  with  the 
foreign  futures  authority  to  the  National 
Futures  Association,  or  in  other 
appropriate  cases,  the  National  Futures 
Association  may  waive  the  requirement 
to  file  a  Form  8-R  and  a  fingerprint  card. 
In  appropriate  cases,  the  Commission 
and  the  Natural  Futures  Association 
may  require  further  Information  from  the 
applicant  with  respect  to  any  natural 
person  or  entities  referred  to  in  this 
paragraph  (a)(2)(ii). 

(b)  Duration  of  registration.  (1)  A 
person  registered  as  a  futures 
commission  merchant,  introducing 
broker,  commodity  trading  advisor, 
commodity  pool  operator  or  leverage 
transaction  merchant  In  accordance 
with  paragraph  (a)  of  this  section  will 
continue  to  be  so  registered  until  the 
effective  date  of  any  revocation  or 
withdrawal  of  such  registration,  and 
such  person  will  also  not  be  deemed  to 
be  registered  during  the  pendency  of  any 
suspension  of  such  registration. 
(2)  A  person  registered  as  an 
Introducing  broker  who  was  a  party  to  a 
guarantee  agreement  with  a  futures 
commission  merchant  in  accordance 
with  9  1.10(j)  of  this  chapter  will  also 
have  its  registration  cease  thirty  days 
after  the  termination  of  such  guarantee 
agreement  unless  the  procedures  set 
forth  In  9  1.10(i)(8)  of  this  chapter  are 
followed 
•        •        •        •        • 

(d)  Annual  filing.  Any  person 
registered  as  a  futures  commission 
merchant,  introducing  broker, 
commodity  trading  advisor,  conunodity 
pool  operator  or  leverage  transaction 
merchant  in  accordance  with  paragraph 
(a)  of  this  section  must  file  with  the 
National  Futures  Association  a  Form  7- 
R.  completed  in  accordance  with  the 
instructions  thereto,  aimually  on  a  date 
specified  by  the  National  Futures 
Association.  The  failure  to  file  the  Form 
7-R  within  thirty  days  following  such 
date  shall  be  deemed  to  be  a  request  for 
withdrawal  from  registration.  On  at 


least  thirty  days  written  notice,  and 
following  such  action,  if  any,  deemed  to 
be  necessary  by  the  Commission  or  the 
National  Futures  Association,  the 
National  Futures  Association  may  grant 
the  request  for  withdrawal  from 
registration. 

8.  Section  3.11  is  proposed  to  be 
amended  by  revising  paragraph  (b)  and 
by  adding  a  new  paragraph  (d)  to  read 
as  follows: 

{3.11    Rcgtstration  of  floor  brokers. 
•        •        •        *        * 

(b)  Duration  of  registration.  A  person 
registered  as  a  floor  broker  in 
accordance  with  paragraphs  (a)  or  (c)  of 
this  section,  and  whose  registration  has 
neither  been  revoked  nor  withdrawn, 
will  continue  to  be  so  registered  unless 
such  person's  trading  privileges  on  all 
contract  markets  have  ceased,  and  such 
person  will  also  not  be  deemed  to  be 
registered  during  the  pendency  of  any 
suspension  of  such  registration  or  all 
such  trading  privileges.  In  accordance 
with  9  3.31(d)  of  this  part,  each  contract 
market  that  has  granted  trading 
privileges  to  a  person  who  is  registered, 
or  has  applied  for  registration,  as  a  floor 
broker,  must  notify  the  National  Futures 
Association  within  twenty  days  after 
such  person's  trading  privileges  on  such 
contract  market  have  ceased. 
•        *        *        •        • 

(d)  Annual  filing.  Any  person 
registered  as  a  floor  broker  in 
accordance  with  paragraphs  (a)  or  (c)  of 
this  section  must  file  with  the  National 
Futures  Association  a  Form  8-R. 
completed  in  ac  cordance  with  the 
instructions  thereto,  annually  on  a  date 
specified  by  the  National  Futures 
Association.  The  failure  to  file  the  Form 
ft-R  within  thirty  days  following  such 
date  shall  be  deemed  to  be  a  request  for 
withdrawal  from  registration.  On  at 
least  thirty  days  written  notice,  and 
following  such  action,  if  any,  deemed  to 
.   be  necessary  by  the  Commission  or  the 
National  Putiu«B  Association,  the 
National  Futures  Association  may  grant 
the  request  for  withdrawal  from 
registration. 

9.  Section  3.12  is  proposed  to  be 
amended  by  revising  the  heading  and 
paragraphs  (a),  (b),  (c)  introducto.-y  text. 
{d)(l)  introductory  text.  (d)(l)(iv), 
(d)(l)(v),  and  (d)(2),  by  removing 
paragraphs  (d)(4)  and  (d)(5),  by  revising 
paragraphs  (f)  and  (h),  and  by  adding 
new  paragraphs  (i)  and  (j)  to  read  as 
follows: 


{S.12    RsgMratton  of  assoctetsd  psrsona 
o<  tutuTM  commtsston  msrcttants, 
introducing  broksrs,  commodity  trading 
advisors,  commodity  pool  opsrators  and 
Isvsrsgs  transsctlon  msrchants. 

(a)  Registration  required.  It  shall  be 
unlawful  for  any  person  to  be  associated 
v^th  a  futures  conunission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator  or 
leverage  transaction  merchant  as  an 
associated  person  unless  that  person 
shall  have  registered  under  the  Act  as 
an  associated  person  of  that  sponsorini; 
futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisor,  conunodity  pool  operator  or 
leverage  transaction  merchant  in 
accordance  with  the  procedures  in 
paragraphs  (c),  (d),  (Q,  (i).  or  (j)  of  this 
section  or  is  exempt  from  such 
registration  pursuant  to  paragraph  (h)  of 
this  section. 

(b)  Duration  of  registration.  A  person 
registered  in  accordance  with 
paragraphs  (c).  (d).  (f),  (i),  or  (j)  of  this 
section  and  whose  registration  has  not 
been  revoked  will  continue  to  be  so 
registered  until  the  revocation  or 
withdrawal  of  the  registration  of  each  of 
the  registrant's  sponsors,  or  until  the 
cessation  of  the  association  of  the 
registrant  with  each  of  his  sponsors  and 
such  person  will  also  not  be  deemed  to 
be  registered  during  the  pendency  of  any 
suspension  of  his  or  his  sponsor's 
registration.  In  accordance  with  9  3.31(c) 
of  this  part,  each  of  the  registrant's 
sponsors  must  file  a  notice  with  the 
National  Futures  Association  on  Form 
8-T  or  on  a  Uniform  Termination  Notice 
for  Securities  Industry  Registration 
reporting  the  termination  of  the 
association  of  the  associated  person 
within  twenty  days  thereafter. 

(c)  Application  for  registration. 
Except  as  otherwise  provided  in 
paragraphs  (d),  (0.  (i).  and  (j)  of  this 
section.  appUcation  for  registration  as 
an  associated  person  in  any  capacity 
must  be  on  Form  8-R.  completed  and 
filed  in  accordance  with  the  instructions 

thereto. 

•        •        •        •        • 

(d)  Special  temporary  licensing  and 
registration  procedures  for  certain 
persons — (1)  Registration  terminated 
within  the  preceding  sixty  days.  Except 
as  otherwise  provided  in  paragraphs  (f) 
and  (i)  of  this  section,  any  person  whose 
registration  as  an  associated  person  in 
any  capacity  has  terminated  within  the 
preceding  sixty  days  and  who  becomes 
associated  with  a  new  sponsor  will  be 
granted  a  temporary  license  to  act  in  the 
capacity  of  an  associated  person  of  such 
sponsor  upon  the  mailing  by  that 
sponsor  to  the  National  Futures 
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Association  of  a  Form  8-R.  completed  in 
accordance  with  the  instructions  thereto 
and  accompanied  by  the  fingerprints  of 
the  apphcant  on  a  fingerprint  card 
provided  by  the  National  Futures 
Association  for  that  purpose  and,  if 
applicable,  a  Supplemental  Sponsor 
Certification  Statement  signed  by  the 
new  sponsor  (who  must  meet  the 
requirements  set  forth  in  S  3.60(b)(2)(i) 
(A)  and  (B)  of  this  part)  that  contains 
conditions  identical  to  those  agreed  to 
by  the  previous  sponsor,  which  includes 
written  certifications  stating: 
•        *        •        •        • 

(iv)  Whether  there  is  a  pending 
adjudicatory  proceeding  under  sections 
6(b).  6(c).  6c,  6d,  8a,  or  9  of  the  Act  or 
§  §  3.55  or  3.60  of  this  part  or  if.  within 
the  preceding  twelve  months,  the 
Commission  has  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
instituting  the  procedures  provided  in 
§  3.51  of  this  part  and.  if  so,  that  the 
sponsor  has  been  given  a  copy  of  the 
notice  of  the  institution  of  a  proceeding 
in  connection  therewith; 

(v)  That  the  sponsor  has  received  a 
copy  of  the  notice  of  the  institution  of  a 
proceeding  if  the  applicant  or  registrant 
has  certified,  in  accordance  with 
paragraph  (d)(l)(iv)  of  this  section,  that 
there  is  a  proceeding  pending  against 
him  as  described  in  that  paragraph  or 
that  the  Commission  has  permitted  the 
withdrawal  of  an  application  for 
registration  as  described  in  that 
paragraph;  and 
•        •        »        •        » 

(2)  A  temporary  license  received  in 
accordance  with  paragraph  (d)(1)  of  this 
section  shall  be  subject  to  the  provisions 
of  5§  3.41,  3.42  and  3.43  of  this  part. 
»        *        *        •        « 

(f)  Reporting  of  dual  and  multiple 
associations.  (1)  Except  as  otherwise 
provided  in  paragraph  (f)(4)  of  this 
section,  a  person  who  is  already 
registered  as  an  associated  person  in 
any  capacity  whose  registration  is  not 
subject  to  conditions  or  restrictions  may 
become  associated  as  an  associated 
person  with  another  sponsor  if  the  new 
sponsor  (who  must  meet  the 
requirements  set  forth  in  {  3.60(b)(2)(i) 
(A)  and  (B)  of  this  part)  files  with  the 
National  Futures  Association  a  Form  3- 
R  in  accordance  with  the  instructions 
thereto.  The  filing  of  such  a  Form  3-R 
shall  contain  a  certification  signed  by 
each  sponsor  that  each  sponsor  has 
verified  that  the  associated  person  is 
currently  registered  as  an  associated 
person  in  some  capacity  and  that  the 
associated  person  is  not  subject  to  a 
statutory  disqualification  as  set  forth  in 
section  8a(2}  of  the  Act,  and  an 


acknowledgment  that  in  addition  to 
each  sponsor's  responsibility  to 
supervise  that  associated  person,  each 
sponsor  is  jointly  and  severally 
responsible  for  the  conduct  of  the 
associated  person  with  respect  to  (i)  the 
solicitation  or  acceptance  of  customers' 
orders,  (ii)  the  solicitation  of  funds, 
securities  or  property  for  a  participation 
in  a  commodity  pool,  (iii)  the  solicitation 
of  a  client's  or  prospective  client's 
discretionary  account,  (iv)  the 
solicitation  or  acceptance  of  leverage 
customers'  orders  for  leverage 
transactions,  and  (v)  the  associated 
person's  supervision  of  any  person  or 
persons  engaged  in  any  of  the  foregoing 
sohcitations  or  acceptances,  with 
respect  to  any  customers,  option 
customers  or  leverage  customers 
common  to  it  and  any  other  futures 
commission  merchant  introducing 
broker,  commodity  trading  advisor, 
commodity  pool  operator,  or  leverage 
transaction  merchant  with  which  the 
associated  person  is  associated. 

(2)  Upon  receipt  by  the  National 
Futures  Association  of  a  Form  3-R  filed 
in  accordance  with  paragraph  {f)(l)  of 
this  section  from  an  associated  person, 
the  associated  person  named  therein 
shall  be  registered  as  an  associated 
person  of  the  new  sponsor. 

(3)  A  person  who  is  simultaneously 
associated  with  more  than  one  sponsor 
in  accordance  with  the  provisions  of 
paragraphs  (f)(1)  and  (f)(2)  of  this 
section  shall  be  required,  upon  receipt  of 
notice  from  the  National  Futures 
Association,  to  file  with  the  National 
Futures  Association  his  fingerprints  on  a 
fingerprint  card  provided  by  the 
National  Futiires  Association  for  that 
purpose  as  well  as  such  other 
information  as  the  National  Futures 
Association  may  require.  The  National 
Futures  Association  may  require  such  a 
filing  every  two  years,  or  at  such  greater 
period  of  time  as  the  National  Futures 
Association  may  deem  appropriate, 
after  the  associated  person  has  become 
associated  with  a  new  sponsor  In 
accordance  with  the  requirements  of 
paragraphs  (f)(4)  and  (f)(2)  of  this 
section. 

(4)  If  a  person  is  associated  with  a 
futures  commission  merchant  or  with  an 
introducing  broker  and  he  directs 
customers  seeking  a  managed  account 
to  use  the  services  of  a  commodity 
trading  advisor(s)  approved  by  the 
futures  commission  merchant  or 
introducing  broker  and  all  such 
customers'  accounts  solicited  or 
accepted  by  that  associated  person  are 
carried  by  the  futures  commission 
merchant  or  introduced  by  the 
introducing  broker  with  which  the 
associated  person  is  associated,  such  a 


person  shall  be  deemed  to  be  associated 
solely  with  the  futiu^s  commission 
merchant  or  introducing  broker  and  may 
not  also  register  as  an  associated  person 
of  the  commodity  trading  advisor(8)  nor 
be  required  to  file  a  Form  3-R. 
***** 

(h)  Exemption  from  registration.  (1)  A 
person  is  not  required  to  register  as  an 
associated  person  in  any  capacity  if  that 
person  is: 

(i)  Registered  under  the  Act  as  a 
futures  commission  merchant,  floor 
broker,  or  as  an  introducing  broken 
(ii)  Engaged  in  the  solicitation  of 
funds,  securities,  or  property  for  a 
participation  in  a  commodity  pool,  or  the 
supervision  of  any  person  or  persons  so 
engaged,  pursuant  to  registration  with 
the  National  Association  of  Securities 
Dealers  as  a  registered  representative, 
registered  principal,  limited 
representative  or  limited  principal,  and 
that  person  does  not  engage  in  any  other 
activity  subject  to  regulation  by  the 
Commission;  or 

(iii)  The  chief  operating  officer, 
general  partner  or  otherwise  in  the 
supervisory  chain-of-command. 
provided  the  futures  commission 
merchant  introducing  broker, 
commodity  trading  advisor,  commodity 
pool  operator,  or  leverage  transaction 
merchant  engages  in  commodity  interest 
related  activity  as  no  more  than  ten 
percent  of  its  total  revenue  on  an  annual 
basis,  the  firm  is  not  subject  to  a 
pending  proceeding  brought  by  the 
Commission  or  a  self-regulatory 
organization  alleging  fraud  or  failure  to 
supervise,  and  has  not  been  found  In 
such  a  proceeding  to  have  committed 
fraud  or  failed  to  supervise,  as  required 
by  the  Act  the  rules  promulgated 
thereunder  or  the  rules  of  a  self- 
regulatory  organization,  the  person  for 
whom  exemption  is  sought  and  the 
person  designated  in  accordance  with 
paragraphs  (h)(3)(i)(C)  or  (h)(3)(i)(D)  of 
this  section  are  listed  as  principals  of 
the  firm,  the  fitness  examination 
conducted  by  the  National  Futures 
Association  with  respect  to  these 
persons  discloses  no  derogatory 
information  that  would  disqualify  any  of 
such  persons  as  a  principal  or  as  an 
associated  person,  and  the  firm  files 
with  the  National  Futures  Association 
corporate  or  partnership  resolutions 
stating  that 

(A)  Such  supervisory  person  is  not 
authorized  to  [1]  solicit  or  accept 
customers'  or  leverage  customers' 
orders.  (2)  solicit  a  client's  or 
prospective  client's  discretionary 
account  [3]  solicit  funds,  securities  or 
property  for  a  participation  in  a 
commodity  poot  nor  (4)  exercise  any 


line  supervisory  authority  ove 
persons  so  engaged; 

(B)  Such  supervisory  persoi 
authority  with  respect  to  hirir 
other  personnel  matters  invol 
persons  engaged  in  activities 
regulation  tmder  the  Act; 

(C)  Another  person  (or  pen 
designated  therein,  who  is  re] 
an  associated  person(s)  or  wl 
applied  for  registration  as  an 
person(8)  and  is  not  subject  t 
proceeding  brought  by  the  Cc 
or  a  self-regulatory  organizat 
fraud  or  failure  to  supervise, 
been  found  in  such  a  proceed 
committed  fraud  or  failed  to  i 
as  required  by  the  Act  the  ru 
promulgated  thereunder  or  th 
self-regulatory  organization, 
exercises  full  and  final  super 
authority,  including  authority 
fire  personnel,  over  the  custo 
commodity  interest  related  a 
the  firm;  and 

(D)  If  the  person  (or  persor 
designated  in  accordance  wi 
paragraph  (h)(3)(i)(C)  of  this 
ceases  to  have  the  authority 
therein,  the  firm  will  notify  tl 
Futures  Association  within  t 
of  such  occurrence  by  means 
subsequent  resolution  which 
must  also  include  the  name  c 
associated  person  (or  persor 
been  vested  with  full  supenr 
authority,  including  authorit; 
fire  personnel,  over  the  custc 
commodity  interest  related  a 
the  firm  in  the  event  that  all 
previously  designated  in  ace 
with  paragraph  (h)(3)(i)(C)  o 
section  have  been  Relieved  o 
authority.  Subsequent  chang 
supervisory  authority  shall  \ 
in  the  same  manner. 

(2)  A  person  is  not  require 
as  an  associated  person  of  a 
trading  advisor  if  that  persoi 

(i)  Registered  as  a  commo 
advisor,  if  that  person  is  ass 
a  commodity  trading  adviso 

(ii)  Exempt  from  registrati 
commodity  trading  advisor  j 
the  provisions  of  \  4.14  (a)(l 
S  4.14(a)(2)  or  S  4.14(a)(8]  of 
or  is  associated  with  a  perse 
exempt  from  registration:  Pr 
the  provisions  of  this  paragi 
shall  not  apply  to  the  solicit 
client's  or  prospective  clienl 
discretionary  account  or  thi 
of  any  person  or  persons  so 
for  or  on  behalf  of  a  commo 
advisor  (A)  which  is  not  ex( 
registration  pursuant  to  the 
I  4.14(a)(1).  (a)(2).  or  (a)(8)  ( 
chapter  or  (B)  which  is  regit 
commodity  trading  advisor 
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person  shall  be  deemed  to  be  associated 
solely  with  the  futures  commission 
merchant  or  introducing  broker  and  may 
not  also  register  as  an  associated  person 
of  the  commodity  trading  advi8or(8)  nor 
be  required  to  file  a  Form  3-R. 

(h)  Exemption  from  registration.  (1)  A 
person  is  not  required  to  register  as  an 
associated  person  in  any  capacity  if  that 
person  is: 

(i)  Registered  under  the  Act  as  a 
futures  commission  merchant,  floor 
broker,  or  as  an  introducing  broken 
(ii)  Engaged  in  the  solicitation  of 
funds,  securities,  or  property  for  a 
participation  in  a  commodity  pool,  or  the 
supervision  of  any  person  or  persons  so 
engaged,  pursuant  to  registration  with 
the  National  Association  of  Securities 
Dealers  as  a  registered  representative, 
registered  principal,  limited 
representative  or  limited  principal,  and 
that  person  does  not  engage  in  any  other 
activity  subject  to  regulation  by  the 
Commission;  or 

(iii)  The  chief  operating  officer, 
general  partner  or  otherwise  in  the 
supervisory  chain-of-command, 
provided  the  futures  commission 
merchant  introducing  broker, 
commodity  trading  advisor,  commodity 
pool  operator,  or  leverage  transaction 
merchant  engages  in  commodity  interest 
related  activity  as  no  more  than  ten 
percent  of  its  total  revenue  on  an  annual 
basis,  the  firm  is  not  subject  to  a 
pending  proceeding  brought  by  the 
Commission  or  a  self-regulatory 
organization  alleging  fraud  or  failure  to 
supervise,  and  has  not  been  found  In 
such  a  proceeding  to  have  committed 
fraud  or  failed  to  supervise,  as  required 
by  the  Act  the  rules  promulgated 
thereunder  or  the  rules  of  a  self- 
regulatory  organization,  the  person  for 
whom  exemption  is  sought  and  the 
person  designated  in  accordance  with 
paragraphs  (h)(3)(i)(C)  or  (h)(3)(i)(D)  of 
this  section  are  listed  as  principals  of 
the  firm,  the  fitness  examination 
conducted  by  the  National  Futures 
Association  with  respect  to  these 
persons  discloses  no  derogatory 
information  that  would  disqualify  any  of 
such  persons  as  a  principal  or  as  an 
associated  person,  and  the  firm  files 
with  the  National  Futures  Association 
corporate  or  partnership  resolutions 
stating  that 

(A)  Such  supervisory  person  is  not 
authorized  to  [1]  solicit  or  accept 
customers'  or  leverage  customers' 
orders,  (2)  solicit  a  client's  or 
prospective  client's  discretionary 
account  [3]  solicit  funds,  securities  or 
property  for  a  participation  in  a 
commodity  pool,  nor  [4]  exercise  any 


line  supervisory  authority  over  those 
persons  so  engaged; 

(B)  Such  supervisory  person  has  no 
authority  with  respect  to  hiring,  firing  or 
other  personnel  matters  involving 
persons  engaged  in  activities  subject  to 
regulation  under  the  Act; 

(C)  Another  person  (or  persons) 
designated  therein,  who  is  registered  as 
an  associated  per8on(8)  or  who  has 
applied  for  registration  as  an  associated 
person(8)  and  is  not  subject  to  a  pending 
proceeding  brought  by  the  Commission 
or  a  self-regxilatory  organization  alleging 
fraud  or  failure  to  supervise,  and  has  not 
been  found  in  such  a  proceeding  to  have 
committed  fraud  or  failed  to  supervise, 
as  required  by  the  Act  the  rules 
promulgated  thereunder  or  the  rules  of  a 
self-regulatory  organization,  holds  and 
exercises  full  and  final  supervisory 
authority,  including  authority  to  hire  and 
fire  personnel,  over  the  customer 
commodity  interest  related  activities  of 
the  firm;  and 

(D)  If  the  person  (or  persons)  so 
designated  in  accordance  with 
paragraph  (h)(3)(i)(C)  of  this  section 
ceases  to  have  the  authority  referred  to 
therein,  the  firm  will  notify  the  National 
Futures  Association  within  twenty  days 
of  such  occurrence  by  means  of  a 
subsequent  resolution  which  resolution 
must  also  Include  the  name  of  another 
associated  person  (or  persons)  who  has 
been  vested  vtrith  full  supervisory 
authority,  including  authority  to  hire  and 
fire  personnel,  over  the  customer 
commodity  interest  related  activities  of 
the  firm  in  the  event  that  all  of  those 
previously  designated  in  accordance 
with  paragraph  (h)(3)(i)(C)  of  this 
section  have  been  Relieved  of  such 
authority.  Subsequent  changes  in 
supervisory  authority  shall  be  reported 
in  the  same  manner. 

(2)  A  person  is  not  required  to  register 
as  an  associated  person  of  a  commodity 
trading  advisor  if  that  person  is: 

(i)  Registered  as  a  commodity  trading 
advisor,  if  that  person  is  associated  with 
a  commodity  trading  advisor  or 

(ii)  Exempt  from  registration  as  a 
commodity  trading  advisor  pursuant  to 
the  provisions  of  S  4.14  (a)(1), 
S  4.14(a)(2)  or  S  4.14(a)(8)  of  this  chapter 
or  is  associated  with  a  person  who  is  so 
exempt  from  registration:  Provided,  That 
the  provisions  of  this  paragraph  (h](2)(ii) 
shall  not  apply  to  the  solicitation  of  a 
client's  or  prospective  client's 
discretionary  account  or  the  supervision 
of  any  person  or  persons  so  engaged,  by, 
for  or  on  behalf  of  a  commodity  trading 
advisor  (A)  which  is  not  exempt  from 
registration  pursuant  to  the  provisions  of 
i  4.14(a)(1),  (a)(2),  or  (a)(8)  of  this 
chapter  or  (B)  which  is  registered  as  a 
commodity  trading  advisor 


notwithstanding  the  availability  of  that 
exemption. 

(3)  A  person  is  not  required  to  register 
as  an  associated  person  of  a  commodity 
pool  operator  if  that  person  is: 

(i)  Registered  as  a  commodity  pool 
operator,  if  that  person  is  associated 
with  a  commodity  pool  operator; 

(ii)  Exempt  from  registration  as  a 
commodity  pool  operator  pursuant  to 
the  provisions  of  S  4.13  of  this  chapter  or 
is  associated  with  a  person  who  is  so 
exempt  from  registration:  Provided,  That 
the  provisions  of  this  paragraph  (h)(3)(ii) 
shall  not  apply  to  the  solicitation  of 
funds,  securities,  or  property  for  a 
participation  in  a  commodity  pool,  or  the 
supervision  of  any  person  or  persons  so 
engaged,  by,  for,  or  on  behalf  of  a 
conunodity  pool  operator  (A)  which  is 
not  exempt  from  registration  pursuant  to 
the  provisions  of  {  4.13  of  this  chapter  or 
(B)  which  is  registered  as  a  conunodity 
pool  operator  notwithstanding  the 
availability  of  that  exemption;  or 
(iii)  Where  a  commodity  pool  is 
operated  or  to  be  operated  by  two  or 
more  commodity  pool  operators, 
registered  as  an  associated  person  of 
one  of  the  pool  operators  of  the 
commodity  pool  in  accordance  with  the 
provisions  of  paragraphs  (c),  (d),  (f)  or  (i) 
of  this  section:  Provided,  That  each  such 
commodity  pool  operator  shall  be  jointly 
and  severally  liable  for  the  conduct  of 
that  associated  person  in  the  solicitation 
of  funds,  securities,  or  property  for 
participation  In  the  commodity  pool,  or 
the  supervision  of  any  person  or  persons 
so  engaged,  regardless  of  whether  that 
associated  person  is  registered  as  an 
associated  person  of  each  such 
commodity  pool  operator. 

(i)  Special  registration  or  temporary 
licensing  procedures  when  previous 
sponsor's  registration  ceases.  (1)  Any 
person  whose  registration  as  an 
associated  person  in  any  capacity  was 
not  subject  to  conditions  or  restrictions, 
and  was  terminated  within  the 
preceding  sixty  days  because  the 
previous  sponsor's  registration  was 
revoked,  suspended  or  withdrawn,  and 
who  becomes  associated  with  a  new 
sponsor,  will  be  registered  as  an 
associated  person  of  such  new  sponsor 
upon  the  mailing  by  that  new  sponsor  to 
the  National  Futures  Association  of 
written  certifications  stating: 

(i)  That  such  person  has  been  hired  or 
is  otherwise  employed  by  that  sponsor 
(ii)  That  such  person's  registration  as 
an  associated  person  in  any  capacity  is 
not  suspended  or  revoked: 

(iii)  "That  such  person  is  eligible  to  be 
registered  in  accordance  with  this 
paragraph  (i); 

(iv)  Whether  there  is  a  pending 
adjudicatory  proceeding  under  sections 


6(b),  6(c),  8c,  6d,  8a  or  0  of  the  Act  or 
SS  3.55  or  3.60  of  this  part  or  if,  within 
the  preceding  twelve  months,  the 
Commission  has  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
instituting  the  procedures  provided  in 
S  3.51  of  this  part  and,  if  so,  that  the 
sponsor  has  been  given  a  copy  of  the 
notice  of  the  institution  of  a  proceeding 
in  connection  therewith; 

(v)  That  the  new  sponsor  has  received 
a  copy  of  the  notice  of  the  institution  of 
a  proceeding  if  the  applicant  for 
registration  has  certified,  in  accordance 
with  paragraph  (i)(l)(iv)  of  this  section, 
that  there  is  a  proceeding  pending 
against  him  as  described  in  that 
paragraph  or  that  the  Commission  hat 
permitted  the  withdrawal  of  an 
application  for  registration  as  described 
in  that  paragraph; 

(vi)  That  the  Disciplinary  History  of 
such  person's  registration  application 
contains  no  "Yes"  answers,  or  none 
except  those  arising  from  a  matter 
which  already  has  been  disclosed  in 
connection  with  a  previous  application 
for  registration  in  any  capacity  if  such 
registration  was  granted,  or  which  was 
disclosed  more  than  thirty  days 
previously  in  an  amendment  to  such 
application;  and 

(vli)  That  the  new  sponsor  will  be 
responsible  for  supervising  all  activities 
of  the  person  in  connection  with  the 
sponsor's  business  as  a  registrant  under 
the  Act. 

Provided,  however.  That  if  such  person's 
prior  registration  as  an  associated 
person  was  subject  to  conditions  or 
restrictions,  the  new  sponsor  (who  must 
meet  the  requirements  set  forth  in 
S  3.eo(b)(2)(i)  (A)  and  (B)  of  this  part) 
must  also  file  a  signed  Supplemental 
Sponsor  Certification  Statement  that 
contains  conditions  identical  to  those 
agreed  to  by  the  original  sponsor  and.  in 
such  case,  6ie  person  will  be  granted  a 
temporary  license,  subject  to  the 
provisions  of  8S  3.41,  3.42  and  3.43  of 
this  part. 

(2)  The  certifications  required  by 
paragraphs  (i)(l)(i),  (i)(l)(v)  and 
(i)(l)(vii)  of  this  section  must  be  signed 
and  dated  by  an  officer,  if  the  sponsor  is 
a  corporation,  a  general  partner,  if  a 
partnership,  or  the  proprietor,  if  a  sole 
proprietorship.  The  certifications 
required  by  paragraphs  (i)(l)(ii)(iv)  and 
(i)(l)(vi)  of  this  section  must  be  signed 
and  dated  by  the  applicant  for 
registration  as  an  associated  person. 

(3)  A  person  who  is  registered  in 
accordance  with  the  provisions  of 
paragraph  (i)(l)  of  this  section  shall  be 
required,  upon  receipt  of  notice  from  the 
National  Futures  Association,  to  file 
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with  the  National  Futxires  Association 
his  fingerprints  on  a  fingerprint  card 
provided  by  the  National  Futures 
Association  for  that  purpose  as  well  as 
such  other  information  as  the  National 
Futures  Association  may  require.  The 
National  Futures  Association  may 
require  such  a  filing  every  two  years,  or 
at  such  greater  period  of  time  as  the 
National  Futures  Association  may  deem 
appropriate,  after  the  associated  person 
has  become  associated  with  a  new 
sponsor  in  connection  with  the 
requirements  of  paragraph  (i)(l)  of  this 
section. 

(j)  Special  temporary  licensing  and 
registration  procedures  for  associated 
persons  of  futures  commission 
merchants  and  introducing  brokers 
involved  only  with  certain  commodity 
interests.  Notwithstanding  any  other 
provision  of  law,  any  person  associated 
with  a  futures  commission  merchant  or 
an  introducing  broker  may  be  granted  a 
temporary  license  or  registration  to  act 
in  the  capacity  of  an  associated  person 
of  such  sponsor  if  such  person  restricts 
his  activities  only  to  those  commodity 
interests  hsted  in  Appendix  B  to  this 
part  and  if  such  person  and  his  sponsor 
comply  with  any  special  temporary 
licensing  or  registration  procedures 
applicable  to  persons  involved  solely 
with  such  commodity  interests  that  have 
been  adopted  by  the  National  Futures 
Association  and  approved  by  the 
Commission. 

i  S  3.13  tttrough  3.18  and  {  3.20    [Rmnoved 
andrvMrwd] 

10.  Sections  3.13  through  3.18  and 

S  3.20  are  proposed  to  be  removed  and 
reserved. 

11.  Section  3.21  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

§  3.2 1    Exemption  from  flngeqirlnting 
rM|ulr«mant  in  cwtain  CMM. 

(c)  Outside  directors.  Any  principal 
who  is  a  director  but  is  not  also  an 
officer  or  employee  of  an  applicant  for 
registration  or  a  registrant  may  file  a 
petition  with  the  National  Futures 
Association  for  an  exemption  from  the 
requirement  to  submit  a  fingerprint  card 
in  accordance  with  the  provisions  of 
§S  3.10(a)(2)(i),  3.32[a)(3)(i),  3.32(c).  and 
3.32(h)  of  this  part.  Such  petition  shall 
state,  if  true,  that  such  principal: 

(1)  Is  not  engaged  in  (i)  the  solicitation 
or  acceptance  of  customers'  orders,  (ii) 
the  solicitation  of  funds,  securities  or 
property  for  a  participation  in  a 
commodity  pool,  (iii)  the  solicitation  of  a 
client's  or  prospective  client's 
discretionary  account,  (iv)  the 
solicitation  or  acceptance  of  leverage 


customers'  orders  for  leverage 
transactions; 

(2)  Does  not  regularly  have  access  to 
the  keeping,  handling  or  processing  of: 

(i)  Commodity  interest  transactions; 

(ii)  Customer  funds,  leverage  customer 
funds,  foreign  futures  or  foreign  options 
secured  amount,  or  adjusted  net  capital; 
or 

(iii)  The  original  books  and  records 
relating  to  the  items  described  in 
paragraphs  (c){2)(i)  and  {c)(2)(ii)  of  this 
section;  and 

(3)  Does  not  have  direct  supervisory 
responsibility  over  persons  engaged  in 
the  activities  referred  to  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section;  and 

(4)  The  petition  shall  also  include: 
(i)  The  name  of  the  futures 

commission  merchant,  introducing 
broker,  commodity  trading  advisor, 
commodity  pool  operator,  leverage 
transaction  merchant,  or  applicant  for 
registration  in  any  of  these  capacities  of 
which  the  person  is  a  principal: 

(ii)  The  nature  of  the  duties  of  the 
principal  for  whom  exemption  under  this 
paragraph  (c)  is  sought; 

(iii)  The  internal  controls  used  to 
ensure  that  the  principal  for  whom 
exemption  under  this  paragraph  (c)  is 
sought  does  not  have  access  to  the 
keeping,  handling  or  processing  of  the 
items  described  in  paragraphs  (c)(2)(i), 
(c)(2)(ii).  and  (c)(2)(iii)  of  this  section; 
and 

(iv)  The  reasons  why  the  principal 
beUeves  he  should  be  exempted  from 
the  fingerprint  requirement  and  why 
such  an  exemption  would  not  be 
contrary  to  the  public  interest  and  the 
purposes  of  the  provision  frtjm  which 
exemption  is  sought 

(d)  The  petition  filed  in  accordance 
with  paragraph  (c)  of  this  section  will  be 
granted  or  denied  by  the  National 
Futures  Association  on  the  basis  of  the 
papers  filed.  The  National  Futures 
Association  may  grant  such  a  petition  if 
it  finds  that  the  exemption  is  not 
contrary  to  the  public  interest  and  the 
purposes  of  the  provision  from  which 
exemption  is  sought  The  petition  may 
be  granted  subject  to  such  terms  and 
conditions  as  the  National  Futures 
Association  may  find  appropriate. 

(e)  A  firm  with  a  principal  who  has 
been  granted  an  exemption  from  the 
requirement  to  submit  a  fingerprint  card 
pursuant  to  paragraph  (d)  of  tiiis  section 
must  file  with  the  National  Futures 
Association  on  behalf  of  such  principal 
a  Form  8-R,  completed  in  accordance 
with  the  instructions  thereto  and 
executed  by  the  principal.  The 
exemption  provided  for  In  paragraphs 
(c)  and  (d)  of  this  section  is  limited 
solely  to  the  principal's  fingerprint 
requirement  and  does  not  affect  any 


other  duties  or  responsibilities  of  the 
firm  or  the  principal  under  the  Act  or  the 
rules  set  forth  in  this  chapter. 

12.  Section  3.22  is  proposed  to  be 
amended  by  revising  the  infroductory 
text  and  paragraphs  (a)  and  (c)  to  read 
as  follows: 

9  3^2    Supptemental  filing*. 

Notwithstanding  any  other  provision 
of  this  chapter,  the  Commission,  the 
Directors  of  the  Division  of  Trading  and 
Markets  or  Division  of  Enforcement  or 
either  Director's  designee,  or  the 
National  Futures  Association  may,  at 
any  time,  give  written  notice  to  any 
registrant  applicant  for  registration,  or 
person  required  to  be  registered: 

(a)(1)  That  derogatory  information  has 
come  to  the  attention  of  the  staff  of  the 
Commission  or  the  National  Futures 
Association  which,  if  tine,  could 
constitute  grounds  upon  which  to  base  a 
determination  that  the  person  is  unfit  to 
become,  or  to  remain,  registered  or 
temporarily  licensed  in  accordance  with 
the  Act  or  the  regulations  thereunder 
and  setting  forth  such  information  in  the 
notice  and  requesting  the  person  to 
provide  evidence  mitigating  the 
seriousness  of  the  statutory 
disquahfication  set  forth  in  the  notice 
and  evidence  that  the  person  has 
undergone  rehabilitation,  or 

(2)  That  the  Commission  or  the 
National  Futures  Association  has 
undertaken  a  routine  or  periodic  review 
of  the  registrant's  fitiiess  to  remain 
registered  or  temporarily  licensed;  and 

(c)  Failure  to  provide  the  information 
required  under  paragraph  (b)  of  this 
section  is  a  violation  of  the 
Commission's  regulations  which  itself 
constitutes  grounds  upon  which  to  base 
a  determination  that  the  person  is  unfit 
to  become  or  to  remain  so  registered. 

13.  Section  3.30  is  proposed  to  be 
revised  to  read  as  follows: 

§  3.30    Current  addrsM  for  purpose  of 
delivery  of  communications  from  ttM 
Commission  or  ths  National  Futurw 
Association. 

(a)  The  address  of  each  registrant 
applicant  for  registration  and  principal, 
as  submitted  on  the  application  for 
registration  (Form  7-R  or  Form  8-R)  or 
as  submitted  on  the  biographical 
supplement  (Form  &-R)  shall  be  deemed 
to  be  the  address  for  delivery  to  the 
registrant,  applicant  or  principal  for  any 
communications  from  the  Commission 
or  the  National  Futures  Association, 
including  any  summons,  complnint, 
reparation  claim,  order,  subpoena, 
special  call,  request  for  information, 
notice,  and  other  written  documents  or 
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other  duties  or  responsibilities  of  the 
firm  or  the  principal  under  the  Act  or  the 
rules  set  forth  in  this  chapter. 

12.  Section  3.22  is  proposed  to  be 
amended  by  revising  the  introductory 
text  and  paragraphs  (a)  and  (c)  to  read 
as  follows: 

$3.^2    Supptemental  filing*. 

Notwithstanding  any  other  provision 
of  this  chapter,  the  Commission,  the 
Directors  of  the  Division  of  Trading  and 
Markets  or  Division  of  Enforcement  or 
either  Director's  designee,  or  the 
National  Futures  Association  may,  at 
any  time,  give  written  notice  to  any 
registrant,  applicant  for  registration,  or 
person  required  to  be  registered: 

(a)(1)  That  derogatory  information  has 
come  to  the  attention  of  the  staff  of  the 
Commission  or  the  National  Futures 
Association  which,  if  true,  could 
constitute  grounds  upon  which  to  base  a 
determination  that  the  person  is  unfit  to 
become,  or  to  remain,  registered  or 
temporarily  licensed  in  accordance  with 
the  Act  or  the  regulations  thereunder 
and  setting  forth  such  information  in  the 
notice  and  requesting  the  person  to 
provide  evidence  mitigating  the 
seriousness  of  the  statutory 
disqualification  set  forth  in  the  notice 
and  evidence  that  the  person  has 
undergone  rehabilitation,  or 

(2)  That  the  Commission  or  the 
National  Futures  Association  has 
undertaken  a  routine  or  periodic  review 
of  the  registrant's  fitness  to  remain 
registered  or  temporarily  licensed;  and 

(c)  Failure  to  provide  the  information 
required  under  paragraph  (b)  of  this 
section  is  a  violation  of  the 
Commission's  regulations  which  itself 
constitutes  grounds  upon  which  to  baso 
a  determination  that  the  person  is  unfit 
to  become  or  to  remain  so  registered. 

13.  Section  3.30  is  proposed  to  be 
revised  to  read  as  follows: 

S  3.30    Current  addrsM  for  purpose  of 
delivery  of  comiminlcatiorts  from  the 
Commission  or  ttie  National  Futures 
Association. 

(a)  The  address  of  each  registrant, 
applicant  for  registration  and  principal, 
as  submitted  on  the  application  for 
registration  (Form  7-R  or  Form  8-R)  or 
as  submitted  on  the  biographical 
supplement  (Form  8-R)  shall  be  deemed 
to  be  the  address  for  delivery  to  the 
registrant,  applicant  or  principal  for  any 
communications  from  the  Commission 
or  the  National  Futures  Association, 
including  any  summons,  complaint, 
reparation  claim,  order,  subpoena, 
special  call,  request  for  information, 
notice,  and  other  written  documents  or 


correspondence,  unless  the  registrant, 
applicant  or  principal  specifies  another 
address  for  this  purpose:  Provided.  That 
the  Commission  or  the  National  Futures 
Association  may  address  any 
correspondence  relating  to  a  bio- 
graphical supplement  submitted  for  or 
on  behalf  of  a  principal  to  the  futures 
commission  merchant,  commodity 
trading  advisor,  commodity  pool 
operator.  Introducing  broker,  or  leverage 
transaction  merchant  with  which  the 
principal  is  affiliated  and  may  address 
any  correspondence  relating  to  the 
registration  of  an  associated  person  to 
the  futures  commission  merchant, 
commodity  trading  advisor,  commodity 
pool  operator,  introducing  broker,  or 
leverage  transaction  merchant  with 
which  the  associated  person  or  the 
applicant  for  registration  is  or  will  be 
associated  as  an  associated  person. 

(b)  Each  registrant,  while  registered 
and  for  two  years  after  termination  of 
registration,  and  each  principal,  while 
affiliated  and  for  two  years  after 
termination  of  affiliation,  must  notify  in 
writing  the  National  Futures  Association 
of  any  change  of  the  address  on  the 
application  for  registration,  biographical 
supplement,  or  other  address  filed  with 
the  National  Futures  Association  for  the 
purpose  cf  receiving  communications 
from  the  Commission  or  the  National 
Futures  Association.  Failure  to  file  a 
required  response  to  any  communication 
sent  to  the  latest  such  address  filed  with 
the  National  Futures  Association  which 
is  caused  by  failure  to  notify  in  writing 
the  National  Futures  Association  of  an 
address  change  may  result  in  an  order  of 
default  and  award  of  claimed  monetary 
damages  or  other  appropriate  order  In 
any  National  Futures  Association  or 
Commission  proceeding,  including  a 
reparation  proceeding  brought  under 
part  12  of  this  chapter. 

14.  Section  3.32  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (c). 
(e).  (g).  and  (h)  to  read  as  follows: 

S  3.32    Ctianges  requiring  new  registration; 
addition  of  principals. 

(a)(1)  Except  as  otherwise  provided  in 
this  section,  if  the  registrant  is  a  futures 
commission  merchant,  introducing 
broker,  commodity  pool  operator, 
commodity  trading  advisor  or  leverage 
transaction  merchant,  registration  is 
deemed  to  terminate  and  a  new 
registration  is  required  whenever  a 
person  not  listed  on  the  registrant's 
application  for  registration  (or 
amendment  of  such  application  prior  to 
the  granting  of  registi-ation): 

(i)  Becomes  the  holder  or  beneficial 
owner  of  ten  percent  or  more  of  the 
outstanding  shares  of  any  class  of  stock 
or  acquires  the  right  to  vote  ten  percent 


or  more  of  the  corporate  registrant's 
voting  securities; 

(ii)  Becomes  entiUed  to  receive  ten 
percent  or  more  of  the  registrant's 
profits; 

(iii)  Contributes  ten  percent  or  more  of 
the  capital: 

Provided,  however,  "That  If  such  capital 
contribution  consists  of  subordinated 
debt  contributed  by  an  unaffiliated  (A) 
bank  Insured  by  the  Federal  Deposit 
Insurance  Corporation,  (B)  United  States 
branch  or  agency  of  an  unaffiliated 
foreign  bank  that  is  licensed  under  the 
laws  of  the  United  States  and  regulated, 
supervised  and  examined  by  United 
States  government  authorities  having 
regulatory  responsibility  for  such 
financial  institutions,  or  (C)  insurance 
company  regulated  by  any  State,  the 
termination  of  registration  shall  be 
deemed  not  to  have  occurred  and  the  re- 
registration  requirement  shall  not  apply, 
provided  such  debt  is  not  guaranteed  by 
another  party  not  listed  as  a  principal. 

(iv)  Becomes  a  director  of  the 
corporate  registrant; 

(v)  Becomes  the  chief  executive  officer 
of  the  corporate  registrant  or  occupies  a 
position  of  similar  status  or  performs  a 
similar  function; 

(vi)  Acquires  ownership  of  the 
registrant's  business  in  the  case  of  a  sole 
proprietorship;  or 

(vii)  Becomes  a  general  partner  of  the 
registrant  in  the  case  of  a  partnership. 

(2)(i)  If  the  person  who  becomes  a 
principal  of  the  registrant  because  of  an 
event  described  in  paragraphs  (a)(l)(i), 
{a)(l)(ii).  or  (a)(l)(ili)  of  this  section  is  a 
non-natural  person  and  each  natural 
person  who  would  be  deemed  a 
principal,  under  the  definition  set  forth 
in  S  3.1(a)  of  this  part,  of  the  entity  that 
is  a  non-natural  person  has  a  current 
Form  8-R  on  file  with  the  Commission  or 
the  National  Futures  Association,  the 
registrant's  registration  shall  not  be 
deemed  to  terminate  and  a  new  Form  7- 
R  need  not  be  filed:  Provided,  however. 
That  within  twenty  days  of  the 
occurrence  of  the  event  described  In 
paragraphs  (a)(l)(i).  (a)(l)(ii).  or 
(a)(l)(iii)  of  tills  section,  the  registrant 
must  notify  the  National  Futures 
Association  of  the  name  of  such  added 
principal  on  Form  3-R  and  must  file 
written  certifications  with  the  National 
Futures  Association  stating  (A)  the 
ultimate  day-to-day  control  of  the 
registrant  remains  the  same.  (B)  the 
addition  of  the  new  principal  will  not 
affect  the  conduct  or  the  day-to-day 
operations  of  the  registrant,  and  (C)  the 
insertion  of  the  new  principal  into  the 
chain  of  ownership  is  not  being  done  for 
the  purpose,  and  will  not  have  the  effect, 
of  limiting  any  liability  of  the  registitmt. 


(ii)  If  the  principals  of  the  new  non- 
natural  person  principal  of  the  registrant 
are  also  non-natural  person  principals, 
the  registrant's  registration  shall  not  be 
deemed  to  terminate  and  a  new  Form  7- 
R  need  not  be  filed  only  if  the  registrant 
files  a  Form  8-R  and  fingerprints  for 
each  natural  person  who  is  the  holder  or ' 
beneficial  owner  of  ten  percent  or  more 
of  the  outstanding  shares  of  any  class  of 
stock  or  has  contributed  ten  percent  or 
more  of  the  capital  of  such  latter  non- 
natural  persons:  Provided,  however. 
That  the  provisions  of  this  paragraph 
(a)(2)(ii)  shall  not  apply  if  the  non- 
natural  person  principal  files  reports 
under  the  Securities  Exchange  Act  of 
1934  or  has  filed  a  registration  statement 
under  tiie  Securities  Act  of  1933.  or  is 
subject  to  regulation  by  the  Securities 
and  Exchange  Commission,  an 
Insurance  company  subject  to  regulation 
by  any  State,  or  a  bank  or  any  other 
financial  depository  institution  subject 
to  regulation  by  any  State  or  by  the 
United  States.  The  provisions  of  this 
paragraph  (a)(2)(ii)  do  not  apply  to  any 
natural  person  who  has  a  current  Form 
8-R  on  file  with  the  Commission  or  the 
National  Futures  Association.  However, 
if  such  natural  person  is  a  foreign 
national  regulated  by  a  foreign  futures 
authority  that  provides  information 
concerning  facts  which  would  constitute 
a  potential  statutory  disqualification 
and  whether  such  person  is  In  good 
standing  with  the  foreign  futures 
autiiority  to  the  National  Fuhires 
Association,  or  in  other  appropriate 
cases,  tiie  National  Futures  Association 
may  waive  the  requirement  to  file  a 
Form  8-R  and  a  fingerprint  card.  In 
appropriate  cases,  the  Conmiission  and 
the  National  Futures  Association  may 
require  further  information  from  the 
registrant  with  respect  to  any  natural 
persons  or  entities  referred  to  in  this 
paragraph  (a)(2)(ii). 

(3)  If  a  registrant  adds  a  new  director, 
the  registi-ant's  registi-ation  shall  not  be 
deemed  to  terminate  and  a  new  Form  7- 
R  need  not  be  filed  pursuant  to 
paragraph  (a)(l)(iv)  of  tiiis  section  if  a 
majority  of  the  board  of  directors 
remains  the  same  and  the  registrant, 
witiiin  twenty  days  after  tiie  election  of 
the  director,  files  with  the  National 
Futures  Association: 

(i)  A  Form  8-R.  completed  in 
accordance  with  the  instructions  thereto 
and  executed  by  the  new  director, 
accompanied  by  the  fingerprints  of  that 
principal  on  a  fingerprint  card  provided 
by  the  National  Futiu^s  Association  for 
that  purpose  (unless  such  director 
qualifies  for  the  exemption  from  the 
fingerprint  requirement  pursuant  to 
9  3.21(c)  of  this  part),  unless  Uie  new 
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director  has  a  current  Form  ft-R  on  file 
with  the  National  Futures  Association  or 
the  Commission; 

(ii)  A  Form  3-R  amending  the 
registrant's  Form  7-R  to  identify  the  new 
director  and,  if  such  new  director  has  a 
current  Form  6-R  on  file  with  the 
National  Futures  Association  or  the 
Commission,  a  statement  to  that  effect; 
and 

(iii)  A  corporate  resolution  prohibiting 
the  new  director  from  exercising  any 
authority  or  voting  privilege  as  a 
director  with  respect  to  the  conduct  of 
the  registrant's  commodity  interest 
related  business  until  the  National 
Futures  Association  has  completed  its 
fitness  inquiry  and  has  determined  that 
the  new  director  is  not  unfit  to  act  as  a 
principal  of  the  registrant 
***** 

(c)  Notwithstanding  any  other 
provision  of  this  part,  each  Form  7-R 
filed  in  accordance  with  paragraph  (b) 
of  this  section  must  be  accompanied  by 
a  Form  8-R,  completed  in  accordance 
with  the  instructions  thereto  and 
executed  by  each  natural  person  who  is 
a  principal  of  the  registrant  and  who 
was  not  listed  on  the  registrant's  initial 
application  for  registration  or  any 
amendment  thereto.  The  Form  8-R  for 
each  such  principal  must  be 
accompanied  by  the  fingerprints  of  that 
principal  on  a  fingerprint  card  provided 
by  the  National  Futures  Association  for 
that  purpose,  unless  such  principal  is  a 
director  who  has  been  granted  an 
exemption  from  the  fingerprint 
requirement  pursuant  to  S  3.21(c)  of  this 
part 

(e)  (1)  Except  where  a  reqistrant 
chooses  to  file  an  application  pursuant 
to  paragraph  (d)  of  this  section,  if 
applicable,  in  the  event  of  a  change  as 
described  in  paragraph  (a){l)(v)  of  this 
section,  a  new  registration  will  not  be 
required  if  the  registrant  submits  a 
written  notice  on  Form  3-R  to  the 
National  Futures  Association  prior  to 
the  date  of  such  change  in  control  (and 
such  change  does  not  occur  until  the 
registrant  receives  written  approval 
from  the  National  Futiues  Association) 
and  includes  with  such  notice  a  Form 
8-R,  completed  in  accordance  with  the 
instructions  thereto  and  executed  by  the 
registrant's  new  chief  executive  officer 
or  person  occupying  a  position  of  similar 
status  or  performing  a  similar  function. 
The  Form  8-R  for  such  individual  must 
be  accompanied  by  the  fingerprints  of 
that  individual  on  a  fingerprint  card 
provided  for  that  purpose  by  the 
National  Futures  Association:  Provided, 
however.  That  a  fingerprint  card  need 
not  be  provided  under  this  paragraph  for 


any  individual  who  has  a  current  Form 
8-R  on  file  with  the  National  Futures 
Association  or  the  Commission. 

(2)  No  person  who  submits  written 
notification  in  accordance  with  the 
provisions  of  paragraph  (e)(1)  of  this 
section  may  become  so  affiliated  with 
such  registrant  until  that  registrant 
receives  a  written  confirmation  from  the 
National  Futures  Association  that  such 
affiliation  has  been  approved. 

(g)  Notwithstanding  the  provisions  of 
§  3.12(a),  if  a  new  registration  is  granted 
under  this  section,  any  person  who  is 
registered,  or  who  has  submitted  an 
application  for  registi^tion,  as  an 
associated  person  of  the  registrant  on  or 
prior  to  the  date  of  any  event  described 
in  paragraph  (a)  of  this  section,  shall  be 
deemed  to  be  registered,  or  to  have 
submitted  an  application  for 
registration,  as  an  associated  person  of 
such  new  registrant. 

(h)  Except  as  otherwise  provided  in 
this  section,  within  twenty  days  after 
any  natural  person  becomes  a  principal 
of  an  applicant  for  registi-ation 
subsequent  to  the  filing  of  a  Form  7-9,  in 
accordance  with  the  requirements  set 
forth  in  §  3.10(a)  of  this  part,  the 
applicant  for  registi-ation  must  file  a 
Form  8-R  with  the  National  Futures 
Association.  The  Form  8-R  must  be 
completed  by  such  principal  in 
accordance  with  the  instructions  thereto 
and  must  be  accompanied  by  the 
fingerprints  of  that  principal  on  a 
fingerprint  card  provided  for  that 
purpose  by  the  National  Futures 
Association,  unless  such  principal  is  a 
director  who  has  been  granted  an 
exemption  from  the  fingerprint 
requirement  pursuant  to  {  3.21(c)  of  this 
part.  This  filing  need  not  be  made  for 
any  such  principal  who  has  a  current 
Form  8-R  on  file  with  the  National 
Futures  Association  or  the  Commission: 
Provided.  That  within  twenty  days  the 
applicant  for  registi-ation  must  notify  the 
National  Futures  Association  of  the 
name  of  such  added  principal  on  Form 
3-R. 


15.  Section  3.33  is  proposed  to  be 
amended  by  revising  paragraphs  (a) 
introductory  text  (e)  and  (f) 
introductory  text  to  read  as  follows: 

9  3-33    Withdrawal  from  registration. 

(a)  A  futures  commission  merchant 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator, 
leverage  ti-ansaction  merchant  or  floor 
broker  may  request  that  its  registi-ation 
be  withdravvn  in  accordance  with  the 
requirements  of  this  section  if: 


(e)  A  request  for  withdrawal  from 
registration  as  a  futiues  conunission 
merchant  Introducing  broker, 
commodity  ti-ading  advisor,  commodity 
pool  operator,  leverage  transaction 
merchant  or  floor  broker  must  be  sent  to 
the  National  Futures  Association, 
Registration  Office,  200  West  Madison 
Sti-eet  Chicago,  Illinois  60606  and  a 
copy  of  such  request  must  be  sent  by  the 
National  Futures  Association  within 
three  business  days  of  the  receipt  of 
such  withdrawal  request  to  the 
Commodity  Futures  Trading 
Commission,  Division  of  Trading  and 
Markets.  Registi-ation  Unit.  2033  K  Street 
NW..  Washington.  DC  20581.  Within 
three  business  days  of  any 
determination  by  the  National  Futures 
Association  under  S§  3.10(d)  or  3.11(d) 
of  this  part  to  beat  the  failure  by  a 
registi-ant  to  file  an  annual  Form  7-R  as 
a  request  for  withdrawal,  the  National 
Futures  Association  shall  send  the 
Commission  notice  of  that 
determination. 

(f)  Except  as  otherwise  provided  ia 
S  S  3.10(d)  or  3.11(d)  of  this  part  a 
request  for  withdrawal  from  registration 
will  become  effective  on  the  thfrtieth 
day  after  receipt  of  such  request  by  the 
National  Futiues  Association,  or  earlier 
upon  written  notice  from  the  National 
Futures  Association  (with  the  written 
concurrence  of  the  Commission)  of  the 
granting  of  such  request  unless  prior  to 
the  effective  date: 


Subpart  B— Temporary  Licenses 

16.  The  authority  for  Subpart  B  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  2  and  4,  6, 6b.  6c  6d.  ee. 
6f.  6g,  eh,  61,  6k,  6m.  6n.  60,  6p,  8,  9.  9a  and 
13b.  12. 12a.  18, 19,  21  and  23;  5  U.S.C  552  and 
552b. 

17.  Section  3.40  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

S3.40    Temporary  licensing  of  applicants 
for  associated  person  reglstratloa 
***** 

(c)  The  sponsor's  certification 
required  by  S  3.12(c)  of  this  part 
***** 

18.  Section  3.42  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§3.42    Termination. 

(a)  A  temporary  license  shall 
terminate: 

(1)  Five  days  after  service  upon  the 
applicant  of  a  notice  by  the  Commission 
or  the  National  Futures  Association 
pursuant  to  S  3.60  of  this  part  that  the 


applicant  for  registration  ma 
subject  to  a  statutory  disqua 
from  registration; 

(2)  Immediately  upon  tenr 
the  association  of  the  applic 
registrant  which  filed  the  spi 
certification  described  in  S  S 
part 

(3)  Immediately  upon  the  ^ 
of  the  reglsfration  applicatio 
to  S  3.40(d): 

(4)  Immediately  upon  faik 
comply  with  an  order  to  pay 
monetary  penalty  within  the 
permitted  under  Sections  6(( 
the  Act  or 

(5)  Immediately  upon  failt 
the  full  amount  of  a  reparati 
within  the  time  permitted  ur 
14(f)  of  tiie  Act  or 

(6)  Immediately  upon  faili 
comply  with  an  award  in  an 
proceeding  conducted  pursu 
180  of  this  chapter  within  thi 
permitted  for  such  complian 
specified  in  section  10(g)  of  ] 
Futures  Association's  Code  < 
Arbitration  or  the  comparab 
period  specified  in  the  rules 
contract  market  or  other  api 
arbitration  forum. 

*        *        •        •        * 

19.  Section  3.44  is  propose 
amended  by  revising  paragr 
and  (a)(5)  to  read  as  follows 

§  3.44  Temporary  licensing  o 
for  guaranteed  introducing  bn 
reglstratloa 

(a)  •  •  • 

(3)  A  Form  8-R  for  the  app 
sole  proprietor,  and  each  pri 
(including  each  branch  offio 
thereof,  properly  completed 
accordance  with  the  instruci 
thereto,  the  Disciplinary  His 
of  which  contains  no  "Yes" 
indicating  that  the  applicant 
subject  to  a  statutory  disqua 
under  sections  8a(2)  through 
Act,  or  none  except  those  ar 
matter  which  already  has  be 
disclosed  in  connection  wit^ 
application  for  a  registratior 
capacity  if  such  registration 
granted,  or  which  was  disclc 
than  thirty  days  previously  i 
amendment  to  such  applicat 

(5)  The  fingerprints  of  the 
a  sole  proprietor,  and  of  eac 
(including  each  branch  ofBci 
thereof  on  fingerprint  cards 
the  National  Futures  Associ. 
that  purpose:  Provided,  Thai 
who  has  a  current  Form  8-R 
the  National  Futures  Associi 
Commission  is  not  required 
fingerprint  card  if  the  princi] 
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lias  a  current  Form 
Slational  Futures 
ommission. 
submits  written 
dance  with  the 
jph  (e)(1)  of  this 
so  affiliated  with 
that  registrant 
nflrmation  from  the 
lociation  that  such 

ipproved. 

* 

g  the  provisions  of 
[istration  is  granted 
ly  person  who  is 
8  submitted  an 
ration,  as  an 
the  registrant  on  or 
ly  event  described 
is  section,  shall  be 
"ed,  or  to  have 
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wise  provided  In 
venty  days  after 
^comes  a  principal 
gistration 

ig  of  a  Form  7-H  in 
'equirements  set 
is  part,  the 
ion  must  file  a 
itional  Futives 
n  8-R  must  be 
incipal  in 

nstructions  thereto 
nied  by  the 
incipal  on  a 
ded  for  that 
lal  Futures 
ich  principal  is  a 
I  granted  an 
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to  §  3.21(c)  of  this 
lot  be  made  for 
0  has  a  current 
the  National 
r  the  Commission: 
twenty  days  the 
on  must  notify  the 
iciation  of  the 
[incipal  on  Form 


oposed  to  be 

laragraphs  (a) 

nd(n 

ad  as  follows: 

ragistratkm. 
ision  merchant, 
nmodity  trading 
ol  operator, 
erchant  or  floor 
It  its  registration 
dance  with  the 
ction  if: 


(e)  A  request  for  withdrawal  from 
registration  as  a  futures  commission 
merchant,  introducing  broker, 
commodity  trading  advisor,  commodity 
pool  operator,  leverage  transaction 
merchant  or  floor  broker  must  be  sent  to 
the  National  Futures  Association, 
Registration  Office,  200  West  Madison 
Street,  Chicago,  Illinois  60606  and  a 
copy  of  such  request  must  be  sent  by  the 
National  Futures  Association  within 
three  business  days  of  the  receipt  of 
such  withdrawal  request  to  the 
Commodity  Futures  Trading 
Commission,  Division  of  Trading  and 
Markets,  Registration  Unit.  2033  K  Street 
NW..  Washington,  DC  20581.  Within 
three  business  days  of  any 
determination  by  the  National  Futures 
Association  under  §§  3.10(d)  or  3.11(d) 
of  this  part  to  treat  the  failure  by  a 
registrant  to  file  an  annual  Form  7-R  as 
a  request  for  withdrawal,  the  National 
Futures  Association  shall  send  the 
Commission  notice  of  that 
determination. 

(f)  Except  as  otherwise  provided  In 
SS  3.10(d)  or  3.11(d)  of  this  part  a 
request  for  withdrawal  from  regisfration 
will  become  effective  on  the  thirtieth 
day  after  receipt  of  such  request  by  the 
National  Futures  Association,  or  earlier 
upon  written  notice  from  the  National 
Futures  Association  (with  the  written 
concurrence  of  the  Commission)  of  the 
granting  of  such  request,  unless  prior  to 
the  effective  date: 


Subpart  B— Temporary  Licenses 

16.  The  authority  for  Subpart  B  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  2  and  4,  6, 6b.  8c  6d.  ee, 
6f.  eg,  eh,  ei,  ek.  em.  en.  eo,  ep,  a.  9.  9a  and 
13b.  12. 12a.  18, 19,  21  and  23;  5  U.S.C  552  and 
552b. 

17.  Section  3.40  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

93.40    Temporary  licensing  of  applicants 
for  associated  person  registration. 
*        •        •        »        • 

(c)  The  sponsor's  certification 
required  by  S  3.12(c)  of  this  part 

18.  Section  3.42  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  3.42    Termination. 

(a)  A  temporary  license  shall 
terminate: 

(1)  Five  days  after  service  upon  the 
applicant  of  a  notice  by  the  Commission 
or  the  National  Futures  Association 
pursuant  to  8  3-60  of  this  part  that  the 


applicant  for  registration  may  be  found 
subject  to  a  statutory  disqualification 
from  registration; 

(2)  Immediately  upon  termination  of 
the  association  of  the  applicant  with  the 
registrant  which  filed  the  sponsorship 
certification  described  in  S  3.40(c)  of  this 
part 

(3)  Immediately  upon  the  withdrawal 
of  the  registration  application  pursuant 
to  i  3.40(d): 

(4)  Immediately  upon  failure  to 
comply  with  an  order  to  pay  a  civil 
monetary  penalty  within  the  time 
permitted  under  Sections  e(d)  or  6b  of 
the  Act  or 

(5)  Immediately  upon  failure  to  pay 
the  full  amount  of  a  reparation  order 
within  the  time  permitted  under  section 
14(f)  of  the  Act  or 

(6)  Immediately  upon  failure  to 
comply  with  an  award  in  an  arbitration 
proceeding  conducted  pursuant  to  part 
180  of  this  chapter  within  the  time 
permitted  for  such  compliance  as 
specified  in  section  10(g]  of  National 
Futures  Association's  Code  of 
Arbitration  or  the  comparable  time 
period  specified  in  the  rules  of  a 
contract  market  or  other  appropriate 
arbitration  forum. 
***** 

19.  Section  3.44  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(3) 
and  (a)(5}  to  read  as  follows: 

§  3.44    Temporary  licensing  of  applicants 
for  guaranteed  Introducing  iKoker 
registratloa 

(a)  •  •  • 

(3)  A  Form  8-R  for  the  applicant  if  a 
sole  proprietor,  and  each  principal 
(including  each  branch  office  manager) 
thereof,  properly  completed  in 
accordance  with  the  instructions 
thereto,  the  Disciplinary  History  portion 
of  which  contains  no  "Yes"  answers 
indicating  that  the  applicant  may  be 
subject  to  a  statutory  disqualification 
under  sections  8a(2)  throiigh  8a(4)  of  the 
Act,  or  none  except  those  arising  from  a 
matter  which  already  has  been 
disclosed  in  connection  with  a  previous 
application  for  a  registration  in  any 
capacity  if  such  registration  was 
granted,  or  which  was  disclosed  more 
than  thirty  days  previously  in  an 
amendment  to  such  application. 

(5)  The  fingerprints  of  the  applicant  if 
a  sole  proprietor,  and  of  each  principal 
(including  each  branch  office  manager) 
thereof  on  fingerprint  cards  provided  by 
the  National  Futures  Association  for 
that  purpose:  Provided,  That  a  principal 
who  has  a  current  Form  8-R  on  file  with 
the  National  Futures  Association  or  the 
Commission  is  not  required  to  submit  a 
fingerprint  card  if  the  principal  is  not 


otherwise  required  to  be  registered  as 
an  associated  person  of  the  applicant. 


Subpart  C — Denial,  Suspension  or 
Revocation  of  Registration 

20.  The  authority  citation  for  subpart 
C  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  2  and  4. 6.  eb,  e&  Bd.  Be. 
6f,  eg,  eh.  61.  ek.  em.  en,  eo,  ^,  a.  9. 9a  and 
13b,  12. 12a.  IB.  19.  21  and  23;  5  U.S.C.  552  and 
552b. 

21.  Section  3.50  is  proposed  to  be 
amended  by  revising  paragraph  (b)(1)  to 
read  as  follows: 

S3.50    Swvice. 

•         *         •         *         • 

(b)  *  •  • 

(1)  Any  registrant  sponsoring  the 
applicant  or  registrant  pursuant  to  the 
provisions  of  S  3.12  of  this  part  if  the 
applicant  or  registrant  is  an  individual 
registered  as  or  applying  for  registration 
as  an  associated  person;  or 
***** 

22.  Section  3.51  is  proposed  to  be 
amended  by  revising  paragraph  (a) 
introductory  text  and  paragraph  (b)  to 
read  as  follows: 

93J1    Withdrawal  of  application  for 
registratloa 

(a)  Notice.  Whenever  information 
comes  to  the  attention  of  the 
Commission  that  an  applicant  for  initial 
registration  in  any  capacity  under  the 
Act  may  be  found  subject  to  a  statutory 
disqualification  under  sections  8a(2)  or 
8a(3]  of  the  Act  the  Commission  may 
serve  written  notice  upon  the  applicant 
which  notice  shall  specify  the  statutory 
disqualifications  to  which  the  applicant 
may  be  subject  and  advise  the  applicant 
that 

***** 

(b)  The  applicant  must  serve  the 
written  confirmation  referred  to  in 
paragraph  (a](3]  of  this  section  upon  the 
Secretary  of  the  Commission  on  or 
before  twenty  days  after  the  date  the 
notice  described  in  paragraph  (a)  of  this 
section  is  served. 

§§  3.52  ttirougfi  3.54    [Removed  and 
reserved] 

23.  Sections  3.52  through  3.54  are 
proposed  to  be  removed  and  reserved. 

24.  Section  3.55  is  proposed  to  be 
amended  by  revising  paragraphs  (a) 
introductory  text  (a)(3),  (b).  (e)  and  (f) 
and  by  removing  paragraphs  (g),  (h),  (i). 
(j)  and  (k)  to  read  as  follows: 


§  3.SS    Suapanslon  and  revocation  of 
registration  pursuant  to  Section  Sa(2)  of  the 
Act 

(a)  Notice.  On  the  basis  of  information 
obtained  by  the  Commission,  the 
Commission  may  at  any  time  serve 
notice  upon  a  registrant  in  any  capacity 
under  the  Act  that 
***** 

(3)  If  the  registrant  is  found  to  be 
subject  to  a  statutory  disqualification, 
the  registration  of  the  registrant  may  be 
suspended  and  the  registrant  ordered  t' 
show  cause  why  such  registration 
should  not  be  revoked. 

(b)  Written  submission.  If  the 
registrant  wishes  to  challenge  the 
accuracy  of  the  allegations  set  forth  in 
the  notice,  the  registrant  may  submit 
written  evidence  limited  to  the  type 
described  in  {  3.60(b)(1)  of  this  part 
Such  written  submission  must  tie  served 
upon  the  Division  of  Enforcement  and 
filed  vsrith  the  Hearing  Clerk  within 
twenty  days  of  the  date  of  service  of 
notice  to  the  registrant 

(e)  Suspension  and  order  to  show 
cause.  (1)  If  the  registrant  is  found  to  be 
subject  to  a  statutory  disquahfication. 
the  Administrative  Law  Judge,  within 
thirty  days  after  receipt  of  the 
registrant's  written  submission,  if  any. 
and  any  reply  thereto,  shall  issue  an 
interim  order  suspending  the  registration 
of  the  registrant  and  requiring  the 
registrant  to  show  cause  within  twenty 
days  of  the  date  of  the  order  why, 
notwithstanding  the  existence  of  the 
statutory  disquahfication.  the 
registration  of  the  registrant  should  not 
be  revoked.  The  registration  of  the 
registrant  shall  be  suspended,  effective 
five  days  after  the  order  to  show  cause 
is  served  upon  the  registrant  in 
accordance  with  $  3.50(a]  of  this  part 
until  a  final  order  with  respect  to  the 
order  to  show  cause  has  been  issued: 
Provided,  That  if  the  sole  basis  upon 
which  the  registrant  is  subject  to 
statutory  disqualification  is  the 
existence  of  a  temporary  order, 
judgment  or  decree  of  the  type  described 
in  section  8a(2)(C)  of  the  Act  the  order 
to  show  cause  shall  be  suspended  until 
such  time  as  the  temporary  order, 
judgment  or  decree  shall  have  expired: 
Provided,  however.  That  in  no  event 
shall  the  registrant  be  suspended  for  a 
period  to  exceed  six  months. 

(2)  If  the  registrant  is  found  not  to  be 
subject  to  a  statutory  disqualification, 
the  Administrative  Law  Judge  shall 
issue  an  order  to  that  effect  and  the 
Hearing  Clerk  shall  promptly  serve  a 
copy  of  such  order  on  the  registrant  the 
Division  of  Trading  and  Markets  and  the 
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Division  of  Enforcement.  Such  order 
shall  be  effective  as  a  final  order  of  the 
Commission  fifteen  days  after  the  date  it 
is  served  upon  the  registrant  in 
accordance  with  the  provisions  of 
§  3.50(a)  of  this  part  unless  a  timely 
application  for  review  is  filed  in 
accordance  with  {  10.102  of  this  chapter. 
The  appellate  procedures  set  forth  in 
S§  10.102. 10.103. 10.104. 10.106, 10.107 
and  10.109  of  this  chapter  shall  apply  to 
any  appeal  brought  under  this  paragraph 
(e)(2). 

(f)  Further  proceedings.  If  an  order  to 
show  cause  is  issued  pursuant  to 
paragraph  (e)(1)  of  this  section,  further 
proceedings  on  such  order  shall  be 
conducted  in  accordance  with  the 
provisions  of  5  3.60(b}-{j)  of  this  part 

S3-56    [RemovAd  and  reserved] 

25.  Section  3.56  is  proposed  to  be 
removed  and  reserved. 

26.  Section  3.60  is  proposed  to  be 
revised  to  read  as  follows: 

S  3.60    Procedure  to  deny,  condition, 
suspend,  revoke  or  ptace  restriction*  upon 
registration  pursuant  to  sections  8a<2), 
8a(3)  and  Sa(4)  of  the  Act 

(a)  Notice.  On  the  basis  of  information 
obtained  by  the  Commission,  the 
Commission  may  at  any  time  give 
written  notice  to  any  applicant  for 
registration  or  any  registrant  in  any 
capacity  under  the  Act  that: 

(1)  The  Commission  alleges  and  is 
prepared  to  prove  that  the  registrant  or 
apphcant  is  subject  to  one  or  more  of  the 
statutorj-  disqualifications  set  forth  in 
sections  8a(2).  8a(3)  or  8a(4)  of  the  Act; 

(2)  The  allegations  set  forth  in  the 
notice,  if  true,  constitute  a  basis  upon 
which  registration  may  be  denied, 
granted  upon  conditions,  suspended, 
revoked  or  restricted; 

(3)  The  applicant  or  registrant  is 
entitled  to  file  a  response  within  thirty 
days  of  the  date  of  service  of  the  notice 
to  challenge  the  evidentiary  basis  of  the 
statutory  disqualification  set  forth  in  the 
notice  or  show  cause  why, 
notwithstanding  the  accuracy  of  those 
allegations,  registration  should 
nevertheless  be  granted,  or  granted  upon 
condition,  or  should  not  be  conditioned, 
suspended,  revoked  or  restricted;  and 

(4)  If  the  applicant  or  registrant  does 
not  file  a  timely  response  to  the  notice: 

(i)  The  applicant  or  registrant  will  be 
deemed  to  have  waived  his  right  to  a 
hearing  on  all  issues  and  the  facts  stated 
in  the  notice  shall  be  deemed  to  be  true 
and  conclusive  for  the  purpose  of 
finding  that  the  applicant  or  registrant  is 
subject  to  a  statutory  disqualification 
under  Sections  8a(2),  8at3)  or  8a(4)  of 
the  Act  and 


(ii)  A  presiding  officer  may  thereafter 
decide  whether  to  issue  an  order  of 
default  in  accordance  with  paragraph  (g) 
of  this  section  to  deny,  condition, 
suspend,  revoke,  or  place  restrictions 
upon  registration  based  solely  upon  the 
facts  set  forth  in  the  notice. 

(b)  Response.  Within  thirty  days  after 
service  upon  the  applicant  or  registrant 
of  a  notice  issued  in  accordance  with 
the  provisions  of  paragraph  (a)  of  this 
section,  the  applicant  or  registrant  shall 
file  a  response  with  the  Hearing  Clerk 
and  serve  a  copy  of  the  response  on  the 
Division  of  Enforcement 

(1)  In  the  response,  the  applicant  or 
registrant  shall  state  whether  he 
challenges  the  evidentiary  basis  of  the 
statutory  disqualification  set  forth  in  the 
notice.  The  grounds  for  such  a  challenge 
shall  include  evidence  as  to  (i)  the 
applicant's  identity,  (ii)  the  existence  of 
a  clerical  error  in  any  record 
documenting  the  statutory 
disqualification,  (iii)  the  nature  or  date 
of  the  statutory  disqualification,  (iv)  the 
post-conviction  modification  of  any 
record  of  conviction,  or  (v)  the  favorable 
disposition  of  any  appeal.  The  applicant 
or  registrant  shall  state  the  nature  of 
each  challenge  and  submit  a  verified 
statement  or  affidavit  to  support  facts 
material  to  each  challenge  raised  in  the 
response. 

{2)(i)  In  the  response,  if  the  person  is 
not  an  associated  person  or  a  floor 
broker  or  an  applicant  for  registration  in 
either  capacity,  the  applicant  or 
registrant  shall  also  state  whether  he 
intends  to  show  that  registration  would 
not  pose  a  substantial  risk  to  the  pubHc 
despite  the  existence  of  the 
disqualification  set  forth  in  the  notice.  If 
the  person  is  an  associated  person  or 
floor  broker  or  an  applicant  for 
registration  in  either  capacity,  the 
applicant  or  registrant  shall  also  state 
whether  he  intends  to  show  that  full, 
conditioned  or  restricted  registration 
would  not  pose  a  substantial  risk  to  the 
public  despite  the  existence  of  the 
disqualification  set  forth  in  the  notice.  If 
the  applicant  or  registrant  is  an 
associated  person  or  floor  broker  or  an 
applicant  for  registration  in  either 
capacity  and  intends  to  make  such  a 
showing,  he  must  also  submit  a  letter 
signed  by  an  officer  or  general  partner 
authorized  to  bind  the  sponsor  or.  in  the 
case  of  a  floor  broker  or  applicant  for 
registration  as  a  floor  broker,  another 
floor  broker,  whereby  the  sponsor  or 
floor  broker  agrees  to  sign  a 
Supplemental  Sponsor  Certification 
Statement  and  supervise  compliance 
with  any  conditions  or  restrictions  that 
may  be  imposed  on  the  applicant  or 
registrant  as  a  result  of  a  statutory 
disqualification  proceeding  under  this 


section:  Provided.  That  with  respect  to 
such  sponsor  or  supervising  floor  broken 

(A)  An  adjudicatory  proceeding 
pursuant  to  the  provisions  of  sections 
6(b).  6(c),  6c,  6d.  8a  or  9  of  the  Act  is  not 
pending;  and 

(B)  In  the  case  of  a  sponsor  which  is  a 
futures  commission  merchant  or  a 
leverage  transaction  merchant  the 
sponsor  is  not  subject  to  the  reporting 
requirements  of  58  1.12(b)  or  31.7(b)  of 
this  chapter,  respectively;  and 

(C)  In  the  case  of  a  supervising  floor 
broker,  such  supervising  floor  broker  is 
not  barred  from  service  on  self- 
regidatory  organization  governing 
boards  or  committees  based  on 
disciplinary  history  in  accordance  with 
9  1.63  of  this  chapter. 

(ii)  If,  in  the  response,  the  applicant  or 
registrant  states  that  he  intends  to  make 
the  showing  referred  to  in  paragraph 
(b)(2)(i)  of  this  section,  he  shall  also, 
within  fifteen  days  after  filing  his  initial 
response  under  this  paragraph  (b).  file 
with  the  Hearing  Clerk  and  serve  a  copy 
on  the  Division  of  Enforcement  a 
submission  which  includes  a  statement 
of  the  applicant  registrant  or  his 
attorney  identifying  and  summarizing 
the  testimony  of  each  witness  whom  the 
applicant  or  registrant  intends  to  have 
testify  in  support  of  facts  material  to  his 
showing,  and  copies  of  all  documents 
which  the  applicant  or  registrant  intends 
to  introduce  to  support  facts  material  to 
his  showing.  The  factors  forming  the 
basis  for  a  disqualified  applicant's  or 
registrant's  showing  referred  to  in 
paragraph  (b)(2)(i)  of  this  section  may 
include: 

(A)  Evidence  mitigating  the 
seriousness  of  the  wrongdoing 
underlying  the  statutory  disqualification 
set  forth  in  the  notice; 

(B)  Evidence  that  the  applicant  or 
registrant  has  undergone  rehabilitation 
since  the  time  of  the  wrongdoing 
underlying  the  statutory  disqualification; 
and 

(C)  If  the  person  is  an  associated 
person  or  floor  broker  or  an  applicant 
for  registration  in  either  capacity, 
evidence  that  the  applicant's  or 
registrant's  registration  on  a  conditioned 
or  restricted  basis  would  be  subject  to 
supervisory  controls  likely  both  to 
detect  future  wrongdoing  by  the 
applicant  or  registrant  and  protect  the 
public  from  any  harm  arising  from  the 
applicant's  or  registrant's  future 
wrongdoing,  including  proposed 
conditions  or  restrictions. 

(c)  Reply.  Within  thirty  days  after  the 
latter  of  the  date  the  applicant  or 
registrant  serves  a  copy  of  the  response 
on  the  Division  of  Fjiforcement  (if  no 
further  submission  is  to  be  made  in 
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accordance  with  paragiaph  (b 
this  section),  or  the  date  the  a| 
registrant  serves  a  copy  of  the 
submission  made  in  accordant 
paragraph  (b)(2)(ii)  of  this  seel 
Division  of  Enforcement  the  E 
Enforcement  shall  file  a  reply 
with  the  Hearing  Clerk  and  sc 
of  the  reply  on  the  applicant  o 
registrant.  The  Division  of 
Enforcement's  reply  shall  incli 

(1)  A  motion  for  summary  d 
statinq  that  there  are  no  genu! 
of  material  fact  to  be  determii 
that  registration  should  be  dei 
revoked,  based  upon  the  appli 
registrant's  response  and  furtl 
submissii  n,  if  any,  and  any  o1 
materials  which  are  attached 
reply  and  would  be  admissibl 
S  10.91  of  this  chapter  or 

(2)  A  description  of  factual 
raised  in  the  applicant's  or  rej 
response  and  further  submiss 
that  the  Division  of  Enforcemi 
as  material  and  disputed.  Sue 
shall  also  include  the  identity 
summary  of  the  expected  test 
each  witness  whom  the  Divis 
to  have  testify,  and  copies  of 
documents  which  the  Divisioi 
introduce. 

[d)  Oral  presentation.  With 
days  of  the  date  the  Division 
Enforcement  files  its  reply  in 
accordance  with  the  provisio; 
paragraph  (c)  of  this  section  t 
applicant's  or  registrant's  res; 
further  submission,  if  any.  th( 
Administrative  Law  Judge  sh 
order. 

(1)  If  the  Administrative  La 
finds,  based  on  the  motion  fo 
disposition,  that  a  party  is  en 
judgment  as  a  matter  of  law. 
denying,  suspending,  or  revol 
registration  of  an  applicant  o 
or  dismissing  the  notice  issue 
accordance  with  paragraph  ( 
section,  and  such  order  shall 
accordance  with  the  standan 
in  paragraphs  (e)  and  (f)  of  tl 
or 

(2)  Notifying  the  parties  of 
place  of  hearing.  At  such  hea 
parties  shall  be  limited  to  pr< 
of  witnesses  and  documents 
previous  filings  except  for  g( 
shown,  the  parties  may  requi 
witness  and  document  lists  t 
supplemented  for  purposes  o 
Such  oral  hearing  shall  be  cc 
accordance  with  SS  10.61-10 
10.83  of  this  chapter.  The  Ad 
Law  Judge  shall  file  an  initia 
after  completion  of  the  oral  1 
accordance  with  the  standar 
in  paragraphs  (e)  and  (f)  of  tl 
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section:  Provided.  That,  with  respect  to 
such  sponsor  or  supervising  floor  broken 

(A)  An  adjudicatory  proceeding 
pursuant  to  the  provisions  of  sections 
6{b).  6(c),  6c.  6d.  8a  or  9  of  the  Act  is  not 
pending;  and 

(B)  In  the  case  of  a  sponsor  which  is  a 
futures  commission  merchant  or  a 
leverage  transaction  merchant,  the 
sponsor  is  not  subject  to  the  reporting 
requirements  of  58  1.12(b)  or  31.7(b)  of 
this  chapter,  respectively;  and 

(C)  In  the  case  of  a  supervising  floor 
broker,  such  supervising  floor  broker  is 
not  barred  from  service  on  self- 
regulatory  organization  governing 
boards  or  committees  based  on 
disciplinary  history  in  accordance  with 
S  1.63  of  this  chapter. 

(ii)  If.  in  the  response,  the  applicant  or 
registrant  states  that  he  intends  to  make 
the  showing  referred  to  in  paragraph 
(b){2)(i)  of  this  section,  he  shall  also, 
within  fifteen  days  after  filing  his  initial 
response  under  this  paragraph  (b).  file 
with  the  Hearing  Clerk  and  serve  a  copy 
on  the  Division  of  Enforcement  a 
submission  which  includes  a  statement 
of  the  applicant,  registrant  or  his 
attorney  identifying  and  summarizing 
the  testimony  of  each  witness  whom  the 
applicant  or  registrant  intends  to  have 
testify  in  support  of  facts  material  to  his 
showing,  and  copies  of  all  documents 
which  the  applicant  or  registrant  intends 
to  introduce  to  support  facts  material  to 
his  showing.  The  factors  forming  the 
basis  for  a  disqualified  applicant's  or 
registrant's  showing  referred  to  in 
paragraph  (b)(2)(i)  of  this  section  may 
include: 

(A)  Evidence  mitigating  the 
seriousness  of  the  wrongdoing 
imderlying  the  statutory  disqualification 
set  forth  in  the  notice; 

(B)  Evidence  that  the  applicant  or 
registrant  has  undergone  rehabilitation 
since  the  time  of  the  wrongdoing 
underlying  the  statutory  disqualification; 
and 

(C)  If  the  person  is  an  associated 
person  or  floor  broker  or  an  applicant 
for  registration  in  either  capacity, 
evidence  that  the  applicant's  or 
registrant's  registration  on  a  conditioned 
or  restricted  basis  would  be  subject  to 
supervisory  controls  Ukely  both  to 
detect  future  wrongdoing  by  the 
applicant  or  registrant  and  protect  the 
public  fi^m  any  harm  arising  from  the 
applicant's  or  registrant's  future 
wrongdoing,  including  proposed 
conditions  or  restrictions. 

(c)  Reply.  Within  thirty  days  after  the 
latter  of  the  date  the  applicant  or 
registrant  serves  a  copy  of  the  response 
on  the  Division  of  Fjiforcement  (if  no 
further  submission  is  to  be  made  in 


accordance  with  paragraph  (b)(2](ii]  of 
this  section),  or  the  date  the  applicant  or 
registrant  serves  a  copy  of  the  further 
submission  made  in  accordance  with 
paragraph  (b)(2)(ii)  of  this  section  on  the 
Division  of  Enforcement,  the  Division  of 
Enforcement  shall  file  a  reply  thereto 
with  the  Hearing  Clerk  and  serve  a  copy 
of  the  reply  on  the  applicant  or 
registrant.  The  Division  of 
Enforcement's  reply  shall  include  either 

(1)  A  motion  for  summary  disposition 
statinq  that  there  are  no  genuine  issues 
of  material  fact  to  be  determined  and 
that  registration  should  be  denied  or 
revoked,  based  upon  the  applicant's  or 
registrant's  response  and  further 
submissii  n,  if  any.  and  any  other 
materials  which  are  attached  to  the 
reply  and  would  be  admissible  under 

S  10.91  of  this  chapter  or 

(2)  A  description  of  factual  issues 
raised  in  the  applicant's  or  registrant's 
response  and  further  submission,  if  any, 
that  the  Division  of  Enforcement  regards 
as  material  and  disputed.  Such  a  reply 
shall  also  include  the  identity  and  a 
summary  of  the  expected  testimony  of 
each  witness  whom  the  Division  intends 
to  have  testify,  and  copies  of  all 
documents  which  the  Division  intends  to 
introduce. 

(d)  Oral  presentation.  Within  thirty 
days  of  the  date  the  Division  of 
Enforcement  files  its  reply  in 
accordance  with  the  provisions  of 
paragraph  (c)  of  this  section  to  the 
applicant's  or  registrant's  response  and 
further  submission,  if  any.  the 
Administrative  Law  Judge  shall  issue  an 
order. 

(1)  If  the  Administrative  Law  Judge 
finds,  based  on  the  motion  for  summary 
disposition,  that  a  party  is  entitled  to 
judgment  as  a  matter  of  law.  granting, 
denying,  suspending,  or  revoking  the 
registration  of  an  applicant  or  registrant. 
or  dismissing  the  notice  issued  in 
accordance  with  paragraph  (a)  of  this 
section,  and  such  order  shall  be  made  in 
accordance  with  the  standards  set  forth 
in  paragraphs  (e)  and  (f)  of  this  section; 
or 

(2)  Notifying  the  parties  of  a  time  and 
place  of  hearing.  At  such  hearing,  the 
parties  shall  be  limited  to  presentation 
of  witnesses  and  documents  listed  in 
previous  filings  except,  for  good  cause 
shown,  the  parties  may  request  that  the 
witness  and  document  lists  be 
supplemented  for  purposes  of  rebuttaL 
Such  oral  hearing  shall  be  conducted  in 
accordance  with  S§  10.61-10.81  and 
10.83  of  this  chapter.  The  Administrative 
Law  Judge  shall  file  an  initial  decision 
after  completion  of  the  oral  hearing  in 
accordance  with  the  standards  set  forth 
in  paragraphs  (e)  and  (f)  of  this  section. 


(3)  Upon  notice  that  the 
Administrative  Law  Judge  has 
concluded  that  an  oral  presentation  is 
appropriate,  the  parties  may  elect  to 
participate  by  telephone  in  accordance 
with  the  terms  set  forth  in  S  12.209(b)  of 
this  chapter.  To  effect  such  an  election, 
the  party  shall  file  a  notice  with  the 
Hearing  Clerk  and  serve  a  copy  on  all 
opposing  parties  within  fifteen  days  of 
the  date  the  Administrative  Law  Judge's 
notice  is  served.  The  filing  of  an  election 
to  participate  by  telephone  will  be 
deemed  a  waiver  of  the  party's  right  to  a 
full  oral  heading  on  the  parties'  material 
disputes  of  fact.  The  Administrative 
Law  Judge  shall  schedule  a  telephonic 
hearing  only  if  all  parties  to  the 
proceeding  elect  such  a  procedure.  The 
Administrative  Law  Judge  shall  conduct 
such  a  hearing  in  accordance  with 
§  12.209(b)  of  this  chapter.  Following  the 
hearing,  the  Administrative  Law  Judge 
shall  issue  a  written  decision  in 
accordance  with  the  standards  set  forth 
in  paragraphs  (e)  and  (f)  of  this  section, 
(e)  Determination  by  Administrative 
Law  fudge — Standards  of  Proof.  The 
Administrative  Law  Judge's  written 
determination  shall  specifically  consider 
whether  the  applicant  or  registrant  is 
subject  to  the  statutory  disqualification 
set  forth  in  the  notice  issued  by  the 
Commission  and,  where  appropriate: 

(1)  In  actions  involving  statutory 
disqualifications  set  forth  in  section 
8a(2)  of  the  Act,  whether  the  applicant 
or  registrant  has  made  a  clear  and 
convincing  showing  that  full, 
conditioned  or  restricted  registration 
would  not  pose  a  substantial  risk  to  the 
public  despite  the  existence  of  the 
statutory  disqualification;  or 

(2)  In  actions  involving  statutory 
disqualifications  set  forth  in  sections 
8a{3)  or  8a(4)  of  the  Act  whether  the 
applicant  or  registrant  has  shown  by  a 
preponderance  of  the  evidence  that  full, 
conditioned  or  restricted  registration 
would  not  pose  a  substemtial  risk  to  the 
public  despite  the  existence  of  the 
statutory  disqualification. 

(f)  Determination  of  Administrative 
Law  fudge — Findings.  In  making  his 
vmtten  determination,  the 
Administrative  Law  Judge  shall  set  forth 
the  facts  material  to  his  conclusion  and 
provide  an  explanation  of  his  decision  in 
light  of  the  statutory  disqualification  set 
forth  in  the  notice  and.  where 
appropriate,  his  findings  regarding: 

(1)  Evidence  mitigating  the 
seriousness  of  the  wrongdoing 
underlying  the  appUcant's  or  registrant's 
statutory  disqualification: 

(2)  Evidence  that  the  applicant  or 
registrant  has  undergone  rehabilitation 
since  the  time  of  the  wrongdoing 


underlying  the  statutory  disqualification: 
and 

(3)  If  the  person  is  an  associated 
person  or  floor  broker  or  an  applicant 
for  registration  in  either  capacity, 
evidence  that  the  applicant's  or 
registrant's  registration  on  a  conditioned 
or  restricted  basis  would  be  subject  to 
supervisory  controls  likely  both  to 
detect  future  wrongdoing  by  the 
applicant  or  registrant  and  protect  the 
public  from  any  harm  arising  from  future 
wrongdoing  by  the  appUcant  or 
registrant  Any  decision  providing  for  a 
conditioned  or  restricted  registration 
shall  take  into  consideration  the 
applicant's  or  registrant's  statutory 
disqualification  and  the  time  period 
remaining  on  such  statutory 
disqualification,  and  shall  fix  a  time 
period  after  which  the  registrant  and  his 
sponsor  or  supervisory  floor  broker  may 
petition  to  lift  or  modify  the  conditions 
or  restrictions  in  accordance  with  {  3.64 
of  this  part 

(g)  Default  The  procedures  for 
obtaining  a  default  order  and  the  setting 
aside  of  a  default  order  in  a  proceeding 
instituted  under  this  section  shall  follow 
the  procedures  set  forth  in  SS  10.93  and 
10.94  of  this  chapter. 

(h)  Settlements.— H)  When  offers  may 
be  made.  Parties  may,  at  any  time  during 
the  course  of  the  proceeding,  propose 
offers  of  settlement.  All  offers  of 
settlement  shall  be  In  writing. 

(2)  Content  of  offer.  Each  offer  of  ^ 
settlement  made  by  a  respondent  shall: 

(i)  Acknowledge  service  of  the  nobce; 

(ii)  Admit  the  jurisdiction  of  the 
Commission  with  respect  to  the  matters 
set  forth  in  the  notice: 

(iii)  Include  a  waiver  of: 

(A)  A  hearing, 

(B)  All  post-hearing  procedures. 

(C)  Judicial  review,  and 

(D)  Any  objection  to  the  staff's 
participation  in  the  Commission's 
consideration  of  the  offer 

(iv)  Stipulate  the  record  basis  on 
which  an  order  may  be  entered,  which 
may  consist  solely  of  the  notice  and  any 
findings  contained  in  the  offer  of 
settlement;  and 

(v)  Consent  to  the  entry  of  an  order 
reflecting  the  terms  of  settlement  agreed 
upon,  including,  where  appropriate: 

(A)  Findings  that  the  respondent  is 
subject  to  statutory  disqualification 
under  sections  8a(2),  8a{3)  or  ea(4)  of  the 
Act,  and 

(B)  The  denial  or  granting  of  full 
registration  or  imposition  of  conditioned 
or  restricted  registration. 

(3)  Submission  of  offer  Offers  of 
settlement  made  by  a  respondent  shall 
be  submitted  in  writing  to  the  Division 
of  Enforcement  which  shall  present 
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them  to  the  Commission  with  the 
Division's  recommendation.  The 
respondent  will  be  informed  if  the 
recommendation  will  be  unfavorable,  in 
which  event  the  offer  shall  not  be 
presented  to  the  Commission  unless  the 
respondent  so  requests.  Any  offer  of 
settlement  not  presented  to  the 
Commission  shall  be  null  and  void  with 
respect  to  any  acknowledgment, 
admission,  waiver,  stipulation  or 
consent  contained  in  the  offer  and  shall 
not  be  used  in  any  maimer  in  the 
proceeding  by  any  party  thereto. 

(4)  Acceptance  of  offer.  The  offer  of 
settlement  will  only  be  deemed  accepted 
upon  issuance  by  the  Commission  of  an 
opinion  and  order  based  on  the  offer. 
Upon  issuance  of  the  opinion  and  order, 
the  proceeding  shall  be  terminated  as  to 
the  respondent  involved  and  so  noted  on 
the  docket  by  the  Hearing  Clerk. 

(5)  Rejection  of  offer.  When  an  offer 
of  settlement  is  rejected,  the  party 
making  the  offer  shall  be  notified  by  the 
Division  of  Enforcement  and  the  offer  of 
settlement  shall  be  deemed  withdrawn. 
A  rejected  offer  of  settlement  and  any 
documents  relating  thereto  shall  not 
constitute  a  part  of  the  record  in  the 
proceeding;  and  the  offer  will  be  null 
and  void  with  respect  to  any 
acknowledgment,  admission,  waiver, 
stipulation  or  consent  contained  in  the 
offer  and  shall  not  be  used  in  any 
manner  in  the  proceeding  by  any  party 
thereto. 

(i)  Effect  of  the  Administrative  Law 
fudge's  Determination.  The 
Administrative  Law  Judge's  written 
determination  shall  become  the  final 
decision  of  the  Commission  thirty  days 
following  the  date  the  Hearing  Clerk 
serves  the  determination  on  the  parties 
unless: 

(1)  One  or  more  of  the  parties  Files 
and  serves  a  timely  notice  of  appeal  in 
accordance  with  S  10.102  of  this  chapter 
or 

(2)  The  Commission  issues  an  order 
staying  the  effective  date  of  the 
determination  and  notifying  the  parties 
of  its  intention  to  undertake  sua  sponte 
review  in  accordance  with  S  10.105  of 
this  chapter. 

(j)  Appeal.  Following  the  filing  of  a 
notice  of  appeal  the  parties  shall 
observe  the  rules  of  appellate  procedure 
set  forth  in  §S  10.102, 10.103, 10.104. 
10.106, 10.107  and  10.109  of  this  chapter. 

SS  3-81  and  3.62    [Removed  and  resarved] 

27.  Sections  3.61  and  3.62  are 
proposed  to  be  removed  and  reserved. 

28.  Section  3.63  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 


§  3.63    Sarvlca  of  order  lasuad  by  a 
Presiding  Officer. 

(a)  A  copy  of  any  order  issued 
pursuant  to  S  3.60  of  this  part  shall  be 
served  promptly  upon  the  applicant  or 
registrant,  the  Division  of  Trading  and 
Markets,  the  Division  of  Enforcement, 
the  National  Futures  Association,  and 
any  contract  markets  where  the 
applicant  or  registrant  is  a  member  or 
has  trading  privileges  in  accordance 
with  the  provisions  of  $  3.50(a)  of  this 
part  and  shall  be  deemed  a  final  order  of 
the  Commission  thirty  days  after  the 
date  of  such  service,  unless  a  timely 
application  for  review  imder  paragraph 
(b)  of  this  section  is  filed. 
•        *        •        •        • 

29.  Section  3.64  is  proposed  to  be 
added  to  read  as  follows: 

S3.64    Proeadura  to  lift  or  modify 
conditions  or  restrictions. 

(a)  Petition.  The  registrant  and  his 
sponsor  or  supervising  floor  broker  may 
file  a  petition  with  the  Hearing  Clerk 
and  serve  a  copy  of  the  petition  on  the 
Division  of  Enforcement  to  lift  or  modify 
conditions  or  restrictions  on  the 
registrant's  registration. 

(1)  The  petition  may  be  filed  after  the 
period  specified  in  the  order  imposing 
the  conditioned  or  restricted 
registration. 

(2)  In  the  petition,  the  registrant  and 
his  sponsor  or  supervising  floor  broker 
shall  be  limited  to  a  showing,  by 
affidavit,  that  the  conditions  or 
restrictions  have  been  satisfied  pursuant 
to  the  order  which  imposed  them.  A 
sponsor's  or  supervising  floor  broker's 
affidavit  must  be  sworn  to  by  a  person 
with  actual  knowledge  of  registrant's 
activities  on  behalf  of  the  sponsor  or 
supervising  floor  broker. 

(b)  Response.  (1)  Within  thirty  days  of 
receipt  of  the  petition,  pursuant  to 
paragraph  (a)  of  this  section,  the 
Division  of  Enforcement  shall  file  a 
response  with  the  Hearing  Clerk.  The 
response  must  include  a 
recommendation  by  the  Division  of 
Enforcement  as  to  whether  to  continue 
the  conditions  or  restrictions,  modify  the 
conditions  or  restrictions,  or  to  allow  for 
a  full  registration. 

(2)  If  the  Division  of  Enforcement 
agrees  with  the  petitioner's  request  to 
lift  or  modify  conditions  or  restrictions 
on  the  petitioner's  registration,  it  shall 
so  recommend  to  the  Commission.  Such 
recommendation  will  only  be  deemed 
accepted  upon  issuance  by  the 
Commission  of  an  order  lifting  or 
modifying  conditions  or  restrictions  on 
the  petitioner's  registration.  Such  order 
shall  be  so  noted  on  the  docket  by  the 
Hearing  Clerk. 


(c)  Oral  Presentation.  If  the  Division 
of  Enforcement  requests  a  continuation, 
or  a  modification  other  than  in 
accordance  with  the  terms  of  the 
petition,  of  the  restrictions  or  conditions 
on  the  registration,  the  Administrative 
Law  Judge  shall,  within  thirty  days  of 
the  date  that  the  response  is  filed 
pursuant  to  paragraph  (b)  of  this  section, 
determine  whether  an  oral  presentation 
is  appropriate  to  the  reliable  resolution 
of  the  registrant's  petition. 

(1)  If  the  Administrative  Law  Judge 
determines  that  an  oral  presentation  is 
appropriate,  he  shall  notify  the  parties 
of  his  determination  and  shall  schedule 
and  conduct  an  oral  hearing  in 
accordance  with  SS  10.61  through  10.81 
of  this  chapter.  Following  the  hearing, 
the  Administrative  Law  Judge  shall 
issue  a  written  decision  or  an  order. 

(2)  If  the  Administrative  Law  Judge 
concludes  that  an  oral  presentation  is 
unnecessary,  he  shall  notify  the  parties 
and  issue  a  written  decision  or  an  order. 

(d)  Appeal.  The  Hearing  Clerk  shall 
promptly  serve  the  Administrative  Law 
Judge's  written  determination  on  the 
registrant,  the  registrant's  sponsor  or 
supervising  floor  broker  and  the 
Division  of  Enforcement.  Such  written 
determination  shall  become  the  final 
decision  of  the  Commission  thirty  days 
after  the  date  it  is  served  unless  one  or 
more  of  the  parties  files  a  timely  appeal 
in  accordance  with  S  10.102  of  this 
chapter.  The  appellate  procedures  set 
forth  in  5§  10.102. 10.103. 10.104, 10.106, 
10.107  and  10.109  of  this  chapter  shall 
apply  to  any  proceeding  brought  under 
this  section. 

Subpart  0— Notice  Under  Section  4k(5) 
of  the  Act 

30.  The  authority  citation  for  Subpart 
D  continues  to  read  as  follows: 

Authority:  7  U.SC.  2  and  4,  8,  6b,  6c  Bd,  6e, 
ef,  eg.  6h,  ei,  ek.  em.  en,  eo,  ep,  S.  9,  9a  and 
13b,  12, 12a,  18, 19,  21  and  23:  5  U.S.C  552  and 
552b. 

31.  Section  3.70  is  proposed  to  be 
amended  by  revising  paragraphs  (aj  and 
(c]  to  read  as  follows: 

S  3.70    NotHlcation  of  certain  Information 
regarding  associatad  persona. 

(a)  Notice.  A  registrant  must  notify  the 
Commission  under  Section  4k(5)  of  the 
Act  of  any  facts  regarding  an  associated 
person  of  the  registrant  or  an  applicant 
for  registration  as  an  associated  person 
whom  it  has  sponsored  pursuant  to  the 
provisions  of  S  3.12  of  this  part  or  whom 
it  intends  to  hire  or  otherwise  employ  as 
an  associated  person  which  are  set  forth 
as  statutory  disqualifications  in  section 
8a(2)  of  the  Act  within  ten  business  days 


of  the  date  upon  which  the  reg 
first  knows  or  should  have  kn( 
facts.  Notice  to  the  Commissic 
sufficient  if  the  registrant  give 
the  Director  of  the  Division  of 
and  Markets  or  the  Director's 
by  telephone  and  confirms  sue 
in  writing  by  certified  or  regis 
or  equivalent  means  to  the  Co 
at  its  Washington,  DC  office  I 
Counsel,  Division  of  Trading  t 
Markets,  Commodity  Futures ' 
Commission,  2033  K  Street.  N^ 
Washington,  DC  20581). 
•        *        *        «        * 

(c)  Proceedings  under  Subpi 
Upon  notification  to  the  Comr 
the  registrant  under  paragrapl 
section,  the  Commission  may 
issue  notice  under  S  S  3.55  or  2 
part,  as  appropriate,  to  suspei 
revoke  the  registration  of  the 
person  of  the  registrant  or  to  ( 
registration  of  the  applicant  fc 
registration  as  an  associated  ] 
the  registrant. 

Subpart  E— Delegation  and 
Reservation  of  Authority 

32.  The  authority  citation  fc 
E  is  revised  to  read  as  follow) 

Authority:  7  U.S.C.  2  and  4,  6, 6 

6f.  eg,  eh,  6i,  6k.  em.  en.  6o,  ep.  a ' 

13b,  12, 12a.  18, 19,  21  and  23;  5  U 
552b. 

33.  Section  3.75  is  proposed 
amended  by  revising  paragra; 
read  as  follows: 

S  3.75    Detagation  and  resarvat 
authority. 

*        *        «        *        • 

(c)  The  Commission  reservi 
the  decision  in  any  case  to  pr 
order,  upon  notice  and  hearir 
suspend,  condition  or  restrict 

Comparison  of  Chkaqo  Board  of 


Spcx  Month «_ 

Individual  Months 

AH  Months  Combined . 


'  Eadi  of  these  spectilative  positloi 
contains  limits  on  net  positions  held  I 
futures  month  and  all  futures  combin 
exemption  provision  and.  where  appi 
provision  subjecting  positions  which 
arbitrage  positions  between  futures  ■ 
contracts  to  exchange-set  speculativi 
approved  pursuant  to  Rule  1.61. 
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(c)  Oral  Presentation.  If  the  Division 
of  Enforcement  requests  a  continuation, 
or  a  modification  other  than  in 
accordance  with  the  terms  of  the 
petition,  of  the  restrictions  or  conditions 
on  the  registration,  the  Administrative 
Law  Judge  shall,  within  thirty  days  of 
the  date  that  the  response  is  flled 
pursuant  to  paragraph  (b)  of  this  section, 
determine  whether  an  oral  presentation 
is  appropriate  to  the  reHable  resolution 
of  the  registrant's  petition. 

(1)  If  the  Administrative  Law  Judge 
determines  that  an  oral  presentation  is 
appropriate,  he  shall  notify  the  parties 
of  his  determination  and  shall  schedule 
and  conduct  an  oral  hearing  in 
accordance  with  S9  10.61  through  10.81 
of  this  chapter.  Following  the  hearing, 
the  Administrative  Law  Judge  shall 
issue  a  written  decision  or  an  order. 

(2]  If  the  Administrative  Law  Judge 
concludes  that  an  oral  presentation  is 
unnecessary,  he  shall  notify  the  parties 
and  issue  a  written  decision  or  an  order. 

(d)  Appeal.  The  Hearing  Clerk  shall 
promptly  serve  the  Administrative  Law 
Judge's  written  determination  on  the 
registrant,  the  registrant's  sponsor  or 
supervising  floor  broker  and  the 
Division  of  Enforcement.  Such  written 
determination  shall  become  the  final 
decision  of  the  Commission  thirty  days 
after  the  date  it  is  served  unless  one  or 
more  of  the  parties  files  a  timely  appeal 
in  accordance  with  S  10.102  of  this 
chapter.  The  appellate  procedures  set 
forth  in  5§  10.102. 10.103, 10.104. 10.106, 
10.107  and  10.109  of  this  chapter  shall 
apply  to  any  proceeding  brought  under 
this  section. 

Subpart  D— Notice  Under  Section  4k(5) 
of  the  Act 

30.  The  authority  citation  for  Subpart 
D  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2  and  4.  6,  6b,  6c  6d,  6e, 
6f,  eg.  6h.  6i,  6k.  em,  6n,  60.  ep,  &  9,  9a  and 
13b,  12. 12a.  18, 19,  21  and  23:  5  U.S.C  552  and 
552b. 

31.  Section  3.70  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(c]  to  read  as  follows: 

S  3.70    Notification  of  certain  Inf onnation 
regarding  associated  persons. 

(a)  Notice.  A  registrant  must  notify  the 
Commission  under  Section  4k(5]  of  die 
Act  of  any  facts  regarding  an  associated 
person  of  the  registrant  or  an  applicant 
for  registration  as  an  associated  person 
whom  it  has  sponsored  pursuant  to  the 
provisions  of  S  3.12  of  this  part  or  whom 
it  intends  to  hire  or  otherwise  employ  as 
an  associated  person  which  are  set  forth 
as  statutory  disqualifications  in  section 
8a(2)  of  the  Act  within  ten  business  days 


of  the  date  upon  which  the  registrant 
first  knows  or  should  have  knovm  such 
facts.  Notice  to  the  Commission  shall  be 
BufHcient  if  the  registrant  gives  notice  to 
the  Director  of  the  Division  of  Trading 
and  Markets  or  the  Director's  designee 
by  telephone  and  confirms  such  notice 
in  writing  by  certified  or  registered  mail 
or  equivalent  means  to  the  Commission 
at  its  Washington,  DC  office  (Attn;  Chief 
Counsel,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  DC  20581). 

(c)  Proceedings  under  Subpart  C. 
Upon  notification  to  the  Commission  by 
the  registrant  under  paragraph  (a)  of  this 
section,  the  Commission  may  promptly 
issue  notice  under  \  %  3.55  or  3.60  of  this 
part,  as  appropriate,  to  suspend  and 
revoke  the  registration  of  the  associated 
person  of  the  registrant  or  to  deny  the 
registration  of  the  applicant  for 
registration  as  an  associated  person  of 
the  registrant. 

Subpart  E^Delegation  and 
Reservation  of  Authority 

32.  The  authority  citation  for  subpart 
E  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  2  and  4,  6. 6b.  6c,  6d.  6e, 
6f,  6g,  eh,  6i,  6k.  em,  6n.  60,  dp,  8,  9,  9a  and 
13b,  12, 12a,  18, 19,  21  and  23;  5  U.S.C.  552  and 
5S2b. 

33.  Section  3.75  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows; 

S  3.75    Delegation  and  reservation  of 
authority. 

(c)  The  Commission  reserves  to  itself 
the  decision  in  any  case  to  proceed  by 
order,  upon  notice  and  hearing,  to  deny, 
suspend,  condition  or  restrict  the 


registration  of  any  person  pursuant  to 
sections  8a(2),  8a(3)  and  8a(4)  of  the  Act. 

Issued  in  Washington.  DC.  on  July  25. 1991 
by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
(FR  Doc.  91-18022  Filed  8-1-91;  8;45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  150 

Revision  of  Federal  Speculative 
Position  Umits 

AQENCY:  Commodity  Futures  Trading 

Commission. 

action:  Petition  for  rulemaking. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
has  received  pursuant  to  Commission 
Rule  13.2, 17  CFR  13.2,  two  petitions  for 
rulemaking  requesting  that  it  increase 
certain  speculative  position  limits  and 
exemptions.  See,  17  CFR  150.2  and  150.3. 
The  Petitions  for  Rulemaking  received 
from  the  Chicago  Board  of  Trade  and 
the  New  York  Cotton  Exchange  request 
that  these  limits  be  raised  on  the 
specifled  futures  contracts  for  grains, 
soybeans,  soybean  products  and  cotton. 
The  Commission  is  asking  for  comment 
on  the  requested  rule  amendments  to  aid 
in  its  determination  on  these  matters. 
The  Commission  seeks  public  comment 
to  assist  in  determining  the  need  for 
revisions  to  these  speculative  position 
limits. 

dates:  Comments  must  be  received  by 
October  1, 1991. 

ADDRESS:  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW. 


Washington,  DC  20581,  Attention: 

Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT. 

Blake  Imel,  Deputy  Director,  or  Paul 
Architzel,  Chief  Counsel,  Division  of 
Economic  Analysis,  at  the  above 
address.  Telephone:  (202)  254-3203  or 
(202)  254-6990.  respectively. 
SUPPLEMENTARY  INFORMA-PON:  The 

Congress  has  provided  the  Commission 
with  the  authority  to  establish 
speculative  position  limits  for  futiu*es 
contracts.^  Further,  Commission  Rule 
1.61, 17  CFR  1.61,  requires  that 
exchanges  adopt  and  enforce 
speculative  position  limits  for  all 
contracts  where  they  have  not  been 
established  by  the  Commission, 
including  contract  markets  for  options. 
Currently,  the  limits  fixed  by  the 
Commission  in  part  150  of  its  regulations 
cover  the  futures  contracts  for 
domestically  produced  agricultural 
commodities  traded  on  the  Chicago 
Board  of  Trade,  the  New  York  Cotton 
Exchange,  the  Kansas  City  Board  of 
Trade,  the  Minneapolis  Grain  Exchange, 
the  Chicago  Rice  and  Cotton  Exchange, 
and  the  MidAmerica  Commodity 
Exchange.* 

The  Chicago  Board  of  Trade  ("CBT") 
on  April  16, 1991,  petitioned  the 
Commission  to  increase  the 
Commission's  speculative  position  limits 
in  Regulations  150.2  and  150.3  for  com, 
soybeans,  wheat,  oat,  soybean  oil  and 
soybean  meal  futures  contracts  traded 
on  the  CBT.  The  New  York  Cotton 
Exchange  ("NYCE")  submitted  a  petition 
on  July  16, 1990,  to  raise  the 
Commission's  speculative  position  limits 
on  its  cotton  No.  2  contract.  A 
comparison  of  the  current  limit  levels 
and  those  proposed  by  the  two 
exchanges  are  shown  in  the  following 
table. 


Comparison  or  Cmicaqo  Board  Of  Traog  ano  New  York  Cotton  Exchange  PnofoSALS  for  Specuiative  Umits  on  Out  Rioht  Posmows  Ijmtts  ih  contracts 


Com 

SoytMsnt 

Wheat 

Oats 

SoytMsn 
mesi 

Soybeand 

NYCt 
conon#2 

CurrMit  Commission  Rule  150.2  Speeuistive  Position  UmNs 

Sno4  Month  1 

600 
600 

2.400 

600 

600 

Z4Q0 

600 
600 

1,800 

400 
400 
400 

720 

720 

2,160 

540 

540 

1,620 

300 

Individual  Pi^looltit      

450 

1,200 

Soot  Month » 

600  1               600  1               600  1               600 

720 

540 

300 

■  Each  of  these  speculative  position  limits  rules 
contains  limits  on  net  positions  held  In  any  one 
futures  month  and  all  futures  combined,  a  hedge 
exemption  provision  and.  where  applicable,  a 
provision  subjecting  positions  which  are  spread  or 
arbitrage  poaitions  between  futures  and  option 
contracts  to  exchange-set  speculative  position  limits 
approved  pursuant  to  Rule  \Jn. 


*  Exchange-set  speculative  position  limits  are 
approved  by  the  Commission  under  the  standards 
set  forth  in  Rule  1.61  and  under  section  5a(12)  of  the 
Act.  Section  4a(5)  of  the  Act  provides  that  violation 
of  such  an  exchange-set  speculative  position  limit 
that  has  been  approved  by  the  Commission,  in 
addition  to  being  an  enforceable  violation  of 
exchange  rules,  is  also  a  violation  of  the  Act 


The  Chicago  Board  of  Trade  adopted  rules 
Identical  to  Uiose  of  the  Commission  on  speculative 
position  limiU  so  that  the  exchange  also  could 
enforce  these  limits  under  its  rules.  However, 
sectjon  48(5)  provides  that  exchange-set  speculative 
position  limits  may  not  be  higher  than  the  limits 
fixed  by  the  Commission  Accordingly,  in  order  to 
raise  these  exchange-set  limits,  the  Commission 
must  first  amend  its  own  rule*. 
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NYCe 
co«on#2 

Individual  Montha 

1.600 
4,800 

1.600 
4.800 

1.?00 
3.600 

600 
1.800 

1.440 
4,320 

1.060 
3,240 

AH  ktonths  Combined . 

MO 

1.800 

'  Become*  effective  lor  nearby  futures  on  day  preceding  first  notice  day. 


In  addition  to  these  changes,  the  CBT 
has  also  proposed  in  a  separate 
submission  to  increase  its  option  limits 
in  the  same  commodities.  Those  limits 
are  a  matter  of  exchange  rules  and 
establish  separate  limits  for  outright 
positions  in  long  puts,  short  puts,  long 
calls  and  short  calls,  as  well  as  various 
spread  positions  between  options  and 
futures.  Currently  the  level  of  these 
outright  hmits  are  600  futures  equivalent 
contracts  in  com,  wheat,  soybean,*  720 
in  soybean  meal,  540  in  soybean  oil  and 
400  in  oafs/rhey  would  be  doubled 
under  the  CBT  proposal.  The  ^fYCE  is 
not  proposing  to  change  its  option  limits. 

The  CBT  also  requests  in  its  petition 
that  the  language  in  Regulation  150.3(3) 
be  changed  by  removing  the  crop  year 
restriction  and  increasing  the  level  of 
allowable  spread  or  arbitrage  positions. 
Currently,  additional  positions  may  be 
held  as  spread  or  arbitrage  positions 
between  single  months  of  a  CBT  futures 
contract  outside  of  the  spot  month  and 
in  the  same  crop  year,  provided  that 
such  spread  or  arbitrage  positions,  when 
combined  with  outright  positions  in  the 
single  month,  do  not  exceed  twice  the 
single  month  position  limit. 

Specifically,  the  CBT  is  requesting 
that  Regulation  150.3(3)  be  changed  to 
the  following: 

Spread  or  arbitrage  positions  between 
single  months  of  a  futures  contract  traded  on 
the  same  Iraard  of  trade  outside  of  the  spot 
month;  provided  however,  that  such  spread 
or  arbitrage  positions,  when  combined  with 
any  outright  positions  in  the  single  month,  do 
not  exceed  the  all-months  combined  net  limit, 
and  provided  that  in  all-months  combined  the 
total  of  spread  positions  does  not  exceed  the 
all-months  combined  net  limit  for  the  futures 
contract  set  forth  in  Regulation  150.2  of  this 
part 

Petition  of  Rulemaking  of  the  Chicago 
Board  of  Trade,  dated  April  16, 1991. 

The  CBT  petition  states  that  the 
Regulation  changes  are  being 
recommended  because  of  four  general 
trends  in  the  agricultural  futures 


•  A  futures  equivalent  contract  is  a  term 
frequently  used  with  reference  to  speculative 
position  Hmlts  for  options  on  futures  contracts.  The 
futures  equivalent  of  an  option  position  is  the 
number  of  options  multiplied  by  the  previous  day's 
risk  factor  or  delta  for  the  option  series.  For 
example.  10  deep  oat-of-the-money  options  with  a 
risk  factor  of  0.20  would  be  considered  2  futures 
equivalent  contracts.  The  delta  or  risk  factor  used 
for  this  purpoee  is  the  lanM  as  that  used  in  delts 
based  margining  and  risk  analysis  systems. 


markets.  First  during  the  past  15  years, 
the  concentration  of  large  speculative 
positions  near  single  month  limits  in 
individual  futures  months  in  the 
agricultural  markets  has  increased 
dramatically,  particularly  since  position 
limits  were  restructured  in  1987.  Second, 
the  agriculttiral  cash  and  futures 
markets  have  grown  significantly  since 
the  most  recent  increase  in  single  month 
limits  in  1971  for  com,  soybeans, 
soybean  oil  and  soybean  meal  and  in 
1976  for  wheat.  In  addition,  ending 
stocks  in  these  commodities  have 
increased  while  restrictions  on  spread 
positions  between  crop  years  have  been 
maintained.  Third,  continued  growth  in 
agricultural  futures  and  options  is 
expected  as  producers  increase  their  use 
of  futures  and  options  to  offset 
reductions  in  government  price  support 
programs  required  in  the  1990  Farm  Bill. 
Fourth,  competition  fi^m  hybrid 
products  and  imitation  contracts  traded 
on  foreign  exchanges  (which  usually  do 
not  have  position  limits)  is  increasing. 

Furthermore,  the  Petitioner  conducted 
a  12  month  review  of  the  effect  of  the 
structure  of  agricultural  position  limits 
on  market  performance.  As  a  result  of 
this  review,  the  Petitioner  reasoned  that: 

•  *  *  the  proposed  increases  in  position 
limits  will  be  essential  factors  which 
determine  whether  these  markets  are  able  to 
continue  providing  the  liquidity  required  for 
efficient  performance  as  the  demand  for 
contract  usage  as  a  pricing  and  hedging 
medium  increases  *  *  *.  The  proposed  single 
month  and  all-months  combined  position 
limits  *  *  *  are  justified  based  on  the 
evidence  of  increasing  concentration  of 
positions  near  single  month  limits  and  the 
significant  growth  occurring  in  these  cash 
and  futures  markets. 

Petition  of  Rulemaking  of  the  Chicago 
Board  of  Trade,  dated  April  16, 1991. 

After  an  analysis  of  the  cotton  futures 
market,  the  NYCE  reasoned  that  its 
regulation  change  is  being  requested 
because: 

After  the  1987  increase  in  speculative 
limits,  volume  increased,  open  interest 
increased,  trade  participation  increased,  and 
volatility  decreased.  It  seems  apparent  that 
the  increase  in  speculative  limits  contributed 
to  a  more  efficient  cotton  futures  market 

Petition  of  Rulemaking  of  the  New  York 
Cotton  Exchange,  dated  July  16, 1990. 

In  light  of  the  above  two  petitions,  the 
Conmiission  believes  it  is  appropriate  to 
re-examine  Federal  speculative  position 


limits  at  this  time.  In  particular,  the 
Commission  is  requesting  public 
comment  on  the  possible  revision  of 
current  Federal  speculative  position 
limits  and  is  requesting  responses  on  the 
following  specific  issues.  The 
Commission  will  evaluate  these 
comments  in  conjunction  with  the  data 
which  the  Commission  itself  develops 
concerning  the  appropriateness  of 
current  speoilative  position  limits. 

(1)  What  are  the  costs  and  benefits  to 
the  market  and  to  market  participants  of 
increasing  agriculture  speculative 
position  limits  in  the  commodities 
covered  by  the  two  petitions?  Are  the 
proposed  levels  appropriate? 

Commenters  may  wish  to  address  the 
relative  levels  of  open  interest  and 
trading  volimie  in  specific  futures 
contracts  on  these  commodities  over  the 
years.  Commenters  should  discuss  why 
higher  speculative  position  limits  in 
different  maturities  are  appropriate  and 
in  particular,  whether  different  levels  for 
different  maturities  (spot  versus 
deferred)  may  or  may  not  be 
appropriate. 

(2)  Are  there  any  adverse  effects  fi'om 
raising  speculative  position  limits  to  the 
overall  regulatory  purpose  of  these 
limits?  Specifically,  are  there  any 
adverse  effects  on  the  market  and  on 
market  participants  from  raising  these 
limits  in  the  back  months?  Will  raising 
these  limits  have  an  adverse  impact  on 
the  ability  to  use  these  contracts  for 
hedging  or  price  basing? 

(3)  Speculative  position  Hmits  have 
various  regulatory  effects.  They  can  help 
ensure  orderly  Uquidation  of  a  contract; 
aid  in  preventing  market  manipulation; 
and  help  prevent  market  distortions  and 
other  pricing  anomolies.  To  what  extent 
do  current  speculative  position  limits 
achieve  these  effects  and  are  there 
alternative  regulatory  tools  which  can 
better  achieve  these  objectives? 

(4)  Should  the  Commission  consider 
revising  the  speculative  position  limits 
for  other  actively  traded  agricultural 
contracts  where  federal  limits  are  in 
effect? 

The  Commission  is  interested  in 
determining  whether  the  proposed  levels 
should  also  apply  to  similar  contracts 
traded  on  other  exchanges  such  as  the 
Kansas  City  Board  of  Trade  and 
Miimeapolis  Grain  Exchange  wheat 
contracts. 


(5)  Should  speculative  po! 
in  grains,  the  soybean  comp 
cotton  be  combined  into  a  s 
for  futures  and  options  posi' 
are  in  most  other  commodit; 

Although  the  CBT  and  KS 
do  not  propose  to  combine  ( 
futures  speculative  position 
commenters  are  requested  t 
this  issue.  In  particular,  con 
should  note  that  in  most  coi 
markets  for  which  there  are 
Commission  set  speculative 
limits,  the  limits  on  futures  i 
are  combined. 

(6)  The  CBT  is  proposing 
higher  limits  on  intracrop  y( 
spread  positions  between  c 
The  Commission  is  request 
on  both  the  existence  and  li 
intercrop  spread  provision. 

List  of  SubjecU  in  17  CFR  F 

Arbitrage,  Contract  mark 
Speculative  position  limits, 
futures. 

Issued  in  Washington,  DC  th 
July  1991.  by  the  Commission. 
jean  A  Wabb, 

Secretary  of  the  Commission. 
[FR  Doc.  91-18321  Filed  8-1-91 
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limits  at  this  time.  In  particular,  the 
Commission  is  requesting  public 
comment  on  the  possible  revision  of 
current  Federal  speculative  position 
limits  and  is  requesting  responses  on  the 
following  speciHc  issues.  The 
Commission  will  evaluate  these 
comments  in  conjunction  with  the  data 
which  the  Commission  itself  develops 
concerning  the  appropriateness  of 
current  speculative  position  limits. 

(1)  What  are  the  costs  and  benefits  to 
the  market  and  to  market  participants  of 
increasing  agriculture  speculative 
position  limits  in  the  commodities 
covered  by  the  two  petitions?  Are  the 
proposed  levels  appropriate? 

Commenters  may  wish  to  address  the 
relative  levels  of  open  interest  and 
trading  volimie  in  specific  futures 
contracts  on  these  commodities  over  the 
years.  Commenters  should  discuss  why 
higher  speculative  position  limits  in 
different  maturities  are  appropriate  and 
in  particular,  whether  different  levels  for 
different  mattuities  (spot  versus 
deferred)  may  or  may  not  be 
appropriate. 

(2)  Are  there  any  adverse  effects  from 
raising  speculative  position  limits  to  the 
overall  regulatory  purpose  of  these 
limits?  SpedficaUy.  are  there  any 
adverse  effects  on  the  market  and  on 
market  participants  from  raising  these 
limits  in  the  back  months?  Will  raising 
these  limits  have  an  adverse  impact  on 
the  abiUty  to  use  these  contracts  for 
hedging  or  price  basing? 

(3)  Speculative  position  Hmits  have 
various  regulatory  effects.  They  can  help 
ensure  orderly  Uquidation  of  a  contract; 
aid  in  preventing  market  manipulation; 
and  help  prevent  market  distortions  and 
other  pricing  anomolies.  To  what  extent 
do  current  speculative  position  limits 
achieve  these  effects  and  are  there 
alternative  regulatory  tools  which  can 
better  achieve  these  objectives? 

(4)  Should  the  Commission  consider 
revising  the  speculative  position  limits 
for  other  actively  traded  agricultural 
contracts  where  federal  limits  are  in 
effect? 

The  Commission  is  interested  in 
determining  whether  the  proposed  levels 
should  also  apply  to  similar  contracts 
traded  on  other  exchanges  such  as  the 
Kansas  Gty  Board  of  Trade  and 
Minneapolis  Grain  Exchange  wheat 
contracts. 


(5)  Should  speculative  position  limits 
in  grains,  the  soybean  complex,  and 
cotton  be  combined  into  a  single  limit 
for  futures  and  options  positions  as  they 
are  in  most  other  commodities? 

Although  the  CBT  and  NYCE  petitions 
do  not  propose  to  combine  options  and 
futures  speculative  position  limits, 
commenters  are  requested  to  address 
this  issue.  In  particular,  commenters 
should  note  that  in  most  contract 
markets  for  which  there  are  no 
Commission  set  speoilative  position 
limits,  the  limits  on  futures  and  options 
are  combined. 

(6)  The  CBT  is  proposing  to  extend  the 
higher  limits  on  intracrop  year  spread  to 
spread  positions  between  crop  years. 
The  Commission  is  requesting  comments 
on  both  the  existence  and  level  of  this 
intenatjp  spread  provision. 

List  of  SubjecU  in  17  CFR  Part  150 

Arbitrage,  Contract  markets,  Hedging, 
Speculative  position  limits.  Commodity 
futures. 

Issued  ui  Washington,  DC  this  25th  day  of 
July  1991,  by  the  Commission. 
jean  A.  Wabb. 

Secretary  of  the  Commission. 
[FR  Doc.  91-18321  Filed  8-1-91;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  931 

New  Mexico  Permanent  Regulatory 
Program 

aqency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule;  Public  Comment 

Period  and  Opportimity  for  Public 

Hearing  on  Proposed  Amendment 

summary:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
New  Mexico  permanent  regulatory 
program  (hereinaTter,  the  "New  Mexico 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  a  change  to  the  New  Mexico 
rules  pertaining  to  hydrologic  balance  as 
it  relates  to  water  quality  standards  and 
effluent  limitations.  The  amendment  is 
intended  to  revise  the  New  Mexico 
program  to  be  consistent  with  the 
corresponding  Federal  regulations.  This 
notice  sets  forth  the  times  and  locations 
that  the  New  Mexico  program  and 
proposed  amendment  to  that  program 
are  available  for  pubUc  inspection,  the 


comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

dates:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t.  September  3, 
1991.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
August  27, 1991.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4  p.m.,  m.d.t  on  August  19, 
1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 
Copies  of  the  New  Mexico  program, 
the  proposed  amendment  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
diuing  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSMs  Albuquerque  Field  Office. 
Robert  H.  Hagen,  Director.  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  625 
Silver  Avenue,  SW.,  suite  310, 
Albuquerque,  NM  87102,  Telephone: 
(505)  766-1486. 
New  Mexico  Energy  &  Minerals 
Department  Mining  and  Minerals 
Division,  2040  South  Pacheco  Street 
Santa  Fe,  NM  87505,  Telephone:  (505) 
827-5970. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office,  telephone  number  (505) 
766-1486. 
SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  New  Mexico 
Program 

On  December  31, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  found  in  the  December  31, 1980, 
Federal  Register  (45  FR  86459). 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  found  at  30  CFR 
931.15,  931.16.  and  931.30. 

II.  Proposed  Amendment 

By  letter  dated  July  9. 1991 
(Administrative  Record  No.  NM-642). 
New  Mexico  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  New  Mexico  submitted  the 


proposed  amendment  to  satisfy  a 
required  program  amendment  at  30  CFR 
931.16(b).  The  provision  of  the  Coal 
Surface  Mining  Commission  (CSMC) 
rules  that  New  Mexico  proposes  to 
amend  is  CSMC  Rule  80-l-2(M2(a)(8). 
which  concerns  hydrologic  balance  as  it 
relates  to  water  quality  standeutis  and 
effiuent  limitations. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the  New 
Mexico  program. 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaiking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4  p.m..  m.d.t  on  August  19. 
1991.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportimity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 


378S2 


Federal  Regiater  /  Vol.  56.  No.  149  /  Friday.  August  2.  1991  /  Proposed  Rules 


meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FUftTNER 
INFORMATION  CONTACT."  All  SUch 

meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  931 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  July  19. 1991. 
Allen  D.  Klein. 

Acting  Assistant  Director,  Western  Support 

Center. 

[FR  Doc.  91-18376  Filed  8-l-«;  8:45  am] 

BILLING  COOC  4310-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[COTP  Port  Arthur,  TX  Regulation  90-03] 

33  CFR  Part  165 

Safety  Zone;  Ca(cas<eu  Channel  and 
Industrial  Canal,  Calcasieu  River,  Lalce 
Cttarles,LA 

agency:  Coast  Guard,  DOT. 

ACTKNC  Notice  of  proposed  rule  making. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  revise  the 
existing  safety  zone  in  the  turning  basin 
of  the  Industrial  Canal,  Calcasieu  River. 
Lake  Charles,  LA.  The  safety  zone  is 
necessary  to  safeguard  vessels, 
personnel  and  property  against  the 
accidental  release  of  liqueHed  natural 
gas  (LNG)  at  the  Trunkline  LNG 
Terminal.  Revising  the  existing  safety 
zone  will  accurately  reflect  the 
hazardous  areas  of  the  turning  basin 
and  ensure  public  safety  while  allowing 
the  public  to  continue  to  fish  in  one  of 
the  prime  fishing  areas  in  the  Calcasieu 
River. 

dates:  Comments  must  be  received  on 
or  before  September  16, 1991. 
addresses:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Marine 
Safety  Office,  2875  75th  St.  &  Hwy.  69. 
Port  Arthur,  Texas  (409)  723-6500. 
Comments  may  also  be  mailed  to  the 
U.S.  Coast  Guard  Marine  Safety 
Detachment.  Port  of  Lake  Charles.  150 
Marine  Street,  Box  4,  Lake  Charles,  LA 
70601-5612.  The  comments  will  be 
available  for  inspection  and  copying  at 
the  Marine  Safety  Office.  Port  Arthur, 
TX  and  at  the  Marine  Safety 
DeUchment.  Lake  Charles,  LA  during 


normal  office  hours  between  7:30  a.m. 
and  4  p.m.  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand  deUvered  to  the  Marine  Safety 
Office.  Port  Arthur.  TX  or  the  Marine 
Safety  Detachment.  Lake  Charles.  LA. 
FOR  further  information  CONTACT: 
LCDR  Gilbert  Kanazawa,  Supervisor 
MSD  Lake  Charies  at  (318)  433-3765. 
SUPPt.EMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(COTP  Port  Arthur,  TX  Regulation  90- 
03)  and  the  specific  section  of  the 
proposal  to  which  the  comments  apply, 
and  give  reasons  for  each  comment.  The 
regulations  may  be  changed  in  light  of 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  %vill  be  considered 
before  final  action  is  taken  on  this 
proposal  No  public  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
for  a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  in  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  Commander  Gilbert 
Kanazawa,  and  Lieutenant  Junior  Grade 
Gary  Messmer,  project  officers  for  the 
Captain  of  the  Port,  and  Lieutenant 
Wilson,  Project  Attorney,  Eighth  Coast 
Guard  District  Legal  Office,  New 
Orleans,  Louisiana. 

Discussion  of  Proposed  Regulation 

The  Captain  of  the  Port,  Port  Arthur. 
TX  is  proposing  to  modify  the  existing 
safety  zone  around  the  Trunkline  LNG 
Terminal  in  the  turning  basin  of  the 
Industrial  Canal,  Calcasieu  River,  Lake 
Charles,  LA.  The  Trunkline  LNG 
Terminal  has  resumed  operations  after 
being  dormant  since  1984  when  it 
terminated  importing  LNG  from  Algeria. 
In  November  1989,  Trunkline  restarted 
terminal  operations  with  a  new  contract 
for  the  importation  of  Algerian  LNG. 
The  area  around  the  Trunkline  LNG 
terminal  has  always  been  a  very 
popular  fishing  area  for  local 
recreational  fishermen.  On  any  given 
day  it  is  not  uncommon  to  find  as  many 
as  30  to  50  fishing  boats  packed  into  one 
small  comer  of  the  turning  basin.  Two  of 
the  best  fishing  spots  are  directly 
imdemeath  the  transfer  facility  itself 
and  the  other  is  the  far  northeast  comer 
of  the  turning  basin.  The  present  safety 
zone  extends  150  feet  offshore  and  runs 
parallel  along  the  shoreline  the  whole 


length  of  the  Trunkline  property.  It  also 
extends  an  additional  50  feet  around  a 
LNG  tanker  when  moored  at  the 
terminal.  During  the  time  period  the 
terminal  was  dormant,  the  safety  zone 
was  not  enforced,  since  there  was  no 
hazard  of  a  LNG  release  because  LNG 
was  not  kept  in  storage  or  circulating 
through  the  piping.  Since  the  restart  up 
of  terminal  operations,  the  Coast  Guard 
has  resumed  enforcing  the  safety  zone 
regulations,  citing  several  fishermen  for 
violation  of  the  safety  zone.  This 
resumption  of  enforcement  of  the  safety 
zone  has  angered  many  of  the  fishermen 
who  feel  they  should  have  the  right  to 
fish  there  and  that  there  is  no  real 
addition  of  safety  by  having  to  stay  150 
feet  offshore  when  the  safety  zone  only 
extends  50  feet  from  a  LNG  tanker  when 
it  is  moored  transferring  LNG.  After 
discussions  with  several  local  fishermen 
and  fishing  associations  it  was  learned 
that  150  feet  was  too  far  offshore  for  the 
fishermen  to  cast  up  to  the  shoreline  to 
where  the  fish  could  be  caught.  It  was 
suggested  that  if  the  safety  zone  could 
be  modified  to  only  extend  50  feet 
offshore  while  still  keeping  the  marine 
transfer  facility  off  limits  this  would  be 
an  acceptable  compromise.  This  was 
discussed  with  Trunkline  LNG 
management  and  they  felt  it  was  hard  to 
justify  keeping  a  150  foot  safety  zone  at 
the  far  northeast  comer  of  the  turning 
basin  since  no  LNG  is  stored  there  and 
no  LNG  piping  is  located  in  that  area. 
They  indicated  that  a  50  fopt  safety  zone 
at  the  far  northeast  comer  of  the  turning 
basin  while  keeping  the  marine  transfer 
facility  off  limits  was  acceptable. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  tmder 
Department  of  Transportation  regulatory 
policies  and  Procedures  (44  FR  11034; 
Febmary  26, 1979).  The  economic  impact 
'  of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  users  of  the  port  of 
Lake  Charles  fall  into  four  main 
categories;  Commercial  Shipping, 
Commercial  Fishing  Vessels,  Small 
Passenger  Boats  and  Pleasure  Boats. 
Since  this  zone  is  actually  reducing  the 
area  encompassed  in  an  already  existing 
safety  zone,  there  should  be  no  adverse 
impact  on  harbor  use.  Since  the  impact 
of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


Federalism 

This  action  has  been  anal 
accordance  with  the  princip 
criteria  contained  in  Executi 
12612,  and  it  has  been  deter 
'  this  final  rule  does  not  have 
federalism  impUcations  to  v\ 
preparation  of  a  Federalism 
Assessment. 

Environmental  Impact 

This  rulemaking  has  been 
reviewed  by  the  Coast  Guat 
been  determined  to  be  catej 
excluded  from  further  envin 
documentation  in  accordan( 
section  2B.2.g.5  of  Comman 
Instruction  M16475.1B.  A  Ce 
Exclusion  Determination  ste 
been  prepared  and  placed  ii 
mlemaking  docket. 

List  of  Subjects  in  33  CFR  P 

Harbors,  Marine  safety,  N 
(water).  Vessels,  Waterway 

Proposed  Regulation 

In  consideration  of  the  foi 
165  of  title  33,  Code  of  Fedei 
Regulations,  is  amended  as 

PART  16S— REGULATED  N 
AREAS  AND  LIMITED  ACC 

1.  The  authority  citation  f 
continues  to  read  as  follow: 

Authority:  33  U.S.C.  1231;  50  1 
CFR  1.46  and  33  CFR  1.05-l(g), 
and  160.5. 

2.  In  S  165.805,  paragraph 
revised  to  read  as  follows: 

§  165.805  Calcasieu  Channel 
Industrial  Canal,  Calcasieu  RIv 
Chafte«,LA. 

(a)  The  waters  and  water 
located  within  the  area  desc 
following  boundaries  consti 
zone  when: 

(1)  a  Liquefied  Natural  Ge 
vessel  is  moored  at  Trunklii 
facility:  Begiiming  at  the  we 
property  line  at  position  30 1 
93  17'37"  W.  a  line  extendin 
eastward  direction  and  50  f 
shore  to  a  point  50  feet  wcs' 
dolphin  #1;  then  due  south 
mnning  in  an  eastward  dire 
feet  south  of  the  moored  LN 
line  running  due  north  to  a  ] 
east  of  mooring  dolphin  #1C 
line  extending  in  an  eastwa 
and  50  feet  from  shore  to  th 
turning  basin. 

(2)  an  LNG  vessel  is  not  n 
Tmnkline  LNG  facility:  Begi 
west  side  property  line  at  pi 
06'31.9"  N.,  93  17'37"  W.  a  li 
in  an  eastward  direction  an 


riday,  August  2.  1991  /  Proposed  Rules 


|i 


Federal  Register  /  Vol.  56,  No.  149  /  Friday,  August  2,  1991  /  Proposed  Rules 


37053 


between  7:30  a.m. 
through  Friday, 
aunents  may  also  be 
e  Marine  Safety 
rx  or  the  Marine 
Lake  Charles,  LA. 
<ATiOM  contact: 
;awa,  Supervisor 
it  (318)  433-3765. 

ormation: 

re  invited  to 
lemaking  by 
iews,  data  or 
jubmitting 
:Iude  their  names 
ify  this  notice 
rx  Regulation  90- 
lection  of  the 
e  comments  apply, 
each  comment.  TTie 
hanged  in  light  of 
All  comments 
ixpiration  of  the 
be  considered 
taken  on  this 
learing  is  planned, 
if  written  requests 
!ived  and  it  is 
opportunity  to  make 
ill  aid  in  the 


5  notice  are 
ier  Gilbert 
tenant  Junior  Grade 
ct  officers  for  the 
md  Lieutenant 
■ney.  Eighth  Coast 
Office,  New 

ed  Regulation 

Port.  Port  Arthur, 
odify  the  existing 
le  Trunkline  LNG 
ng  basin  of  the 
casieu  River,  Lake 
nkline  LNG 
d  operations  after 
1984  when  it 
LNG  from  Algeria, 
nrnkline  restarted 
vith  a  new  contract 
:  Algerian  LNG. 
rnmkline  LNG 
been  a  very 
or  local 

n.  On  any  given 
an  to  find  as  many 
its  packed  into  one 
ming  basin.  Two  of 
are  directly 
er  facility  itself 
ir  northeast  comer 
rhe  present  safety 
offshore  and  runs 
reline  the  whole 


length  of  the  Trunkline  property.  It  also 
extends  an  additional  50  feet  around  a 
LNG  tanker  when  moored  at  the 
terminal.  During  the  time  period  the 
terminal  was  dormant,  the  safety  zone 
was  not  enforced,  since  there  was  no 
hazard  of  a  LNG  release  because  LNG 
was  not  kept  in  storage  or  circulating 
through  the  piping.  Since  the  restart  up 
of  terminal  operations,  the  Coast  Guard 
has  resumed  enforcing  the  safety  zone 
regulations,  citing  several  fishermen  for 
violation  of  the  safety  zone.  This 
resumption  of  enforcement  of  the  safety 
zone  has  angered  many  of  the  fishermen 
who  feel  they  should  have  the  right  to 
fish  there  and  that  there  is  no  real 
addition  of  safety  by  having  to  stay  150 
feet  offshore  when  Uie  safety  zone  only 
extends  50  feet  from  a  LNG  tanker  when 
it  is  moored  transferring  LNG.  After 
discussions  with  several  local  fishermen 
and  fishing  associations  it  was  learned 
that  150  feet  was  too  far  offshore  for  the 
fishermen  to  cast  up  to  the  shoreline  to 
where  the  fish  could  be  caught.  It  was 
suggested  that  if  the  safety  zone  could 
be  modified  to  only  extend  50  feet 
ofishore  while  still  keeping  the  marine 
transfer  facility  off  limits  this  would  be 
an  acceptable  compromise.  This  was 
discussed  with  Trunkline  LNG 
management  and  they  felt  it  was  hard  to 
justify  keeping  a  150  foot  safety  zone  at 
the  far  northeast  comer  of  the  turning 
basin  since  no  LNG  is  stored  there  and 
no  LNG  piping  is  located  in  that  area. 
They  indicated  that  a  50  fopt  safety  zone 
at  the  far  northeast  comer  of  the  turning 
basin  while  keeping  the  marine  transfer 
facility  off  limits  was  acceptable. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  Procedures  (44  FR  11034; 
Febmary  26, 1979).  The  economic  impact 
'  of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  users  of  the  port  of 
Lake  Charles  fall  into  four  main 
categories;  Commercial  Shipping, 
Commercial  Fishing  Vessels,  Small 
Passenger  Boats  and  Pleasure  Boats. 
Since  this  zone  is  actually  reducing  the 
area  encompassed  in  an  already  existing 
safety  zone,  there  should  be  no  adverse 
impact  on  harbor  use.  Since  the  impact 
of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environmental  Impact 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.5  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Vessels,  Waterways. 

Proposed  Regulation 

In  consideration  of  the  foregoing  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  16S--REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191;  49 
CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1,  6.04-6 
and  160.5. 

2.  In  1 165.805,  paragraph  (a)  is 
revised  to  read  as  follows: 

9  165.805    Calcasieu  Ctiannel  and 
Industrial  Canal,  Calcasieu  RIvar,  (jika 
Chart«s,LA. 

(a)  The  waters  and  waterfront  facility 
located  within  the  area  described  by  the 
following  boundaries  constitute  a  safety 
zone  when: 

(1)  a  Liquefied  Natural  Gas  (LNG) 
vessel  is  moored  at  Trunkline  LNG 
facility:  Beginning  at  the  west  side 
property  line  at  position  30  06'31.9"  N., 
93  17'37"  W.  a  line  extending  in  an 
eastward  direction  and  50  feet  from 
shore  to  a  point  50  feet  west  of  mooring 
dolphin  #1;  then  due  south  to  a  line 
mnning  in  an  eastward  direction  and  50 
feet  south  of  the  moored  LNG  vessel  to  a 
line  running  due  north  to  a  point  50  feet 
east  of  mooring  dolphin  #13;  and  then  a 
line  extending  in  an  eastward  direction 
and  50  feet  from  shore  to  the  end  of  the 
turning  basin. 

(2)  an  LNG  vessel  is  not  moored  at  the 
Trunkline  LNG  facility:  Begiiming  at  the 
west  side  property  line  at  position  30 
06'31.9"  N..  93  17'37"  W.  a  line  extending 
in  an  eastward  direction  and  50  feet 


from  shore  to  a  point  50  feet  west  of 
mooring  dolphin  #1;  then  a  continuous 
uniform  line  extending  50  feet  outside  of 
all  facility  docks  and  structures  to  a 
point  50  feet  east  of  mooring  dolphin 
#13;  and  then  a  line  extending  in  an 
eastward  direction  and  50  feet  from 
shore  to  the  end  of  the  turning  basin. 

Dated:  July  25, 1991. 
).L  Robinson, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Port  Arthur,  Texas 
[FR  Doc.  91-18383  Filed  S-l-dl;  8:45  am] 

BtLUNQ  CODE  4S10-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 

RIN  2900-AF26 

Disability  Evaluations  for  HIV-Related 
Illnesses 

agency:  Department  of  Veterans 

Affairs. 

ACTION:  Proposed  rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
rating  schedule  for  evaluation  of 
disabilities  caused  by  the  human 
immunodeficiency  virus  (HIV).  This 
change  is  necessary  because  current 
provisions  in  the  rating  schedule  do  not 
adequately  describe  all  levels  of 
impairment  which  may  be  associated 
with  these  disabihties.  The  change  will 
refiect  current  medical  knowledge 
regarding  HIV-related  diseases  and 
allow  more  equitable  evaluations. 
DATES:  Comments  must  be  received  on 
or  before  September  3, 1991.  Comments 
will  be  available  for  public  inspection 
until  September  11, 1991.  This  change  is 
proposed  to  be  effective  the  date  of 
publication  of  the  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  Secretary  of  Veterans  Affairs 
(271A),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue  NW.,  Washington, 
DC  20420.  All  written  comments  will  be 
available  for  public  inspection  only  in 
the  Veterans  Services  Unit,  room  132,  at 
the  above  address  between  the  hours  of 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday  (except  hohdays],  until 
September  11, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Bob  Seavey,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration.  (202)  233-3005. 


SUPPLEMENTARY  INFORMATION: 

Currently,  VA  uses  three  diagnostic 
codes  for  rating  HIV-related  illnesses; 
Diagnostic  code  6351,  acquired 
immunodeficiency  syndrome  (AIDS); 
diagnostic  code  6352,  AIDS  related 
complex  (ARC);  and,  diagnostic  code 
6353,  HTV  antibody  positive.  Diagnostic 
codes  6351  and  6352  are  rated  according 
to  the  severity  of  the  "underlying 
disease(s),"  which  means  the 
constitutional  disease,  neurologic 
disease,  opportunistic  infection, 
secondary  cancers,  or  other  conditions 
such  as  chronic  lymphoid  interstitial 
pneumonitis  which  may  be  associated 
with  HTV-related  illnesses.  Evaluations 
from  0  to  100  percent  are  permissible  for 
these  disabilities,  which  are  rated  by 
reference  to  the  same  or  analagous 
disorders  in  other  sections  of  the  rating 
schedule.  Diagnostic  code  6535  is 
assigned  a  zero  percent  evaluation, 
since  no  disabling  symptoms  are 
recognized  by  the  schedule  at  this  leveL 

The  need  for  more  specific  rating 
criteria  is  clear  when  the  multitude  and 
complexity  of  the  underlying  diseases 
are  considered.  The  aggregate 
impairment  of  these  disabilities  is  often 
more  than  the  simple  sum  of  the  multiple 
complications  separately  considered. 
Constitutional  and  neurological  diseases 
can  be  created  under  a  variety  of 
diagnostic  codes,  and  since  several 
analogies  may  be  possible,  inconsistent 
evaluations  may  result.  Opportunistic 
infections  may  resolve  with  minimal 
chronic  impairment  of  the  affected  body 
system,  but  the  patient's  quahty  of  life 
and  employment  potential  are  markedly 
comprised  and  average  life  expectancy 
is  shortened.  Although  the  HIV  infection 
may  not  have  progressed  to  a  specific 
stage,  a  patient  may  nevertheless  be 
symptomatic  and  partially  disabled. 

VA  is  proposing  to  rate  HIV-related 
illnesses  under  a  single  diagnostic  code, 
6351.  We  believe  that  eliminating  the 
necessity  for  rating  by  analogy  will 
result  in  more  consistent  evaluations. 
Under  diagnostic  code  6351,  minimum 
evaluations  of  30  and  60  percent  would 
be  established  for  specified  clinical 
stages  of  HIV-related  illness.  Minimum 
evaluations  are  warranted  for  these 
stages  due  to  the  progressive  nature  of 
the  disease,  probable  difficulties  with 
employment,  and  shortened  lifespan. 
Recognizing  that  symptoms  are  not 
confined  to  AIDS  alone,  certain  levels  of 
symptomatology  would  also  be 
considered  as  0, 10,  30,  60,  or  100  percent 
disabling.  The  proposed  revision  allows 
for  rating  by  staging  or  symptomatology, 
whichever  permits  a  higher  evaluation. 
Separate  evaluations  under  other 
diagnostic  codes  for  manifestations  of 
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the  disease  would  also  be  permitted  if  a 
higher  overall  evaluation  would  thereby 
result. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-602.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  805(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprise  in  domestic  or  export 
markets. 

(The  Catalog  of  Federal  Domestic  Assistance 
numbers  are  64.104  and  64.109.) 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 

Approved:  May  16, 1991. 
Edwaid  J.  Denvinski, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B— Disability  Ratings 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C.  355. 

2.  Section  4.88a  is  amended  by 
removing  diagnostic  codes  6352  and 
6353;  and  revising  the  beading  and 
diagnostic  criteria  for  diagnostic  code 
6351  to  read  as  follows: 

S  AAi»    Schedule  of  ratinge— systemic 
diseases. 


6351    HIV-Related  Illness: 

AIDS  with  recurrent  opportunistic 
infections  or  with  secondary  dis- 
eases afflicting  multiple  body  sys- 
tems; HIV-related  illness  with  de- 
bility and  progressive  weight  loss, 
without  remission,  or  few  or  brief 
remissions 100 

Refractory  constitutional  sj-raptoms, 
diarrhea,  and  pathological  weight 
loss;  or  minimum  rating  following 
development  of  AIDS-related  op- 
portunistic infection  or  neoplasm ....      60 

Recurrent  constitutional  symptoms, 
intermittent  diarrhea,  and  on  ap- 
proved medication(s];  or  minimum 
lifting  with  T4  cell  count  less  than 
200,  or  Hairy  Cell  Leukoplakia,  or 
Oral  Candidiasis 30 

Following  development  of  definite 
medical  sj-mptoms,  T4  cell  count 
less  than  500,  and  on  approved 
medication(s);  or  with  evidence  of 
depression  or  memory  loss  with 
employment  limitations 10 

Asymptomatic,  following  initial  di- 
agnosis of  HIV  infection,  with  or 
without  lymphadenopathy  or  de- 
creased T4  cell  count 0 

Note  (1):  The  term  "approved 
medication(s)"  includes  medications 
prescribed  as  part  of  a  research  protocol  at 
an  accredited  medical  institution. 

Note  (2):  Central  nervous  manifestations, 
opportunistic  infections,  and  neoplasms  may 
be  rated  separately  under  appropriate  codes 
if  higher  overall  evaluation  results,  but  not  in 
combination  Kvith  percentages  otherwise 
assignable  above. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  FInanchig  Administration 

42  CFR  Parts  441.  4«8,  and  489 
[HSQ-169-P1 

Medicare  and  Medicaid  Programs; 
Survey  and  Enforcement 
Requirements  and  Alternative 
Sanctions  for  Home  Healtti  Agencies 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Proposed  rule. 

summary:  These  rules  would— 

•  Establish  requirements  for  periodic, 
unannounced  surveys  of  home  health 
agencies  (HHAs);  and 

•  Provide  a  number  of  sanctions  that 
may  he  imposed  when  HHAs  are  out  of 
compliance  with  Federal  requirements. 
The  alternative  sanctions  would  be 
imposed  in  lieu  of  immediate 
termination  of  the  HHA's  participation 


in  the  Medicare  program,  and  would 
remain  in  effect  until  the  HHA  achieves 
compliance  or  HCFA  terminates  the 
provider  agreement  because  the  HHA 
does  not  achieve  compliance. 

These  rules  are  necessary  to 
implement  changes  made  by  several 
sections  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  '87). 

The  purpose  of  the  amendments  is  to 
encourage  and  assist  HHAs  to  come  into 
compliance  with  Federal  requirements 
so  that  they  can  continue  to  participate 
in  the  program  without  risk  to  the  health 
and  safety  of  the  patients  to  whom  they 
provide  services. 

DATES:  To  ensure  consideration, 
comments  must  be  mailed  or  delivered 
to  the  appropriate  address,  as  provided 
below,  and  must  be  received  by  5  p.m. 
on  October  1, 1991. 
ADDRESSES:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HSQ-169-P,  P.O.  Box  26876, 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.  SW., 

Washington,  D.C.,  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  file 
code  HSQ-169-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
'  beginning  approximately  three  weeks 
after  publication  of  this  document,  in 
room  309-G  of  the  Department's  offices 
at  200  Independence  Ave.  SW., 
Washington,  D.C.,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Gibson  (301)  966-6768.  To  order  a 
copy  of  the  Federal  Register  containing 
this  document,  enclose  a  check  for  $1.50, 
made  out  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Mastercard  Number  and  expiration 
date,  and  send  your  request  to 
Superintendent  of  Documents, 
Washington,  D.C.  20402-9325.  Your 
order  should  specify  the  date  of  the 
requested  Federal  Register.  If  your 
prefer,  you  may  Fax  your  credit  card 
order  using  (202)  275-6802. 
SUPPLEMENTARY  INFOflMATION: 

I.  Background 

An  HHA,  as  defined  in  section  1861(o) 
of  the  Social  Security  Act  (the  Act),  is  a 
public  agency  or  private  organization 


that  is  primarily  engaged  in 
skilled  nursing  services  and 
therapeutic  services.  In  orde 
covered  under  Medicare,  thi 
must  be  furnished — 

•  To  an  individual  who  is 
the  home,  under  the  care  of 
and  in  need  of  services  spec 
Act: 

•  Under  a  plan  of  treatmt 
established  and  periodically 
by  a  physician;  and 

•  By  an  HHA  that  is  appr 
meeting  the  Federal  requirei 
participation  in  the  Medicai 

State  survey  agencies,  urn 
with  HCFA,  and  the  State  K 
agency,  survey  HHAs  perioi 
certify  their  findings  to  HCF 
State  agency.  For  Medicare, 
agency  certification  of  com{ 
recommendation  upon  whic 
bases  its  determination  to  g 
or  terminate  provider  agreei 
Medicaid,  a  survey  agency  ( 
of  compliance  with  Federal 
requirements  is  a  final  detei 
the  HHA's  eligibility  to  part 
that  program.  (A  Medicaid  ( 
not  enter  into  a  provider  agi 
an  HHA  for  which  the  8urv« 
has  not  certified  complianci 
required  to  enter  into  agreei 
all  that  are  so  certified.) 

Previous  law  and  current 
in  parts  488  and  489  of  the  h 
rules — 

•  Do  not  require  that  sun 
unannounced  and  that  pena 
imposed  when  an  HHA  is  n 
impending  survey,  or  specif 
surveys  must  be  performed; 

•  Do  not,  in  the  case  of  a 
complying  HHA,  provide  fo 
sanctions  other  than  termin 
HHA's  provider  agreement 
notice;  and 

•  Do  not  provide  for  shor 
when  an  HHA's  deficiencie 
immediate  jeopardy  to  pati< 
and  safety. 

We  note  that,  with  minor 
these  regulations  apply  to  tJ 
program  and  not  to  the  Med 
program.  The  exceptions  ar 

•  The  amendments  to  §  4 
provide  for  continuation  of 
financial  participation  (FFP 
payments  for  home  health  s 

•  New  fi  448.440(d]  whicl 
denial  of  FPP  in  Medicaid  p 
an  HHA  that  has  been  term 
Medicare  but  continues  to  { 
Medicaid. 

These  exceptions  are  disi 
section  III.B.  12  and  13  of  th 
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in  the  Medicare  program,  and  would 
remain  in  effect  until  the  HHA  achieves 
compliance  or  HCFA  terminates  the 
provider  agreement  because  the  HHA 
does  not  achieve  compliance. 

These  rules  are  necessary  to 
implement  changes  made  by  several 
sections  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  '87). 

The  purpose  of  the  amendments  is  to 
encourage  and  assist  HHAs  to  come  into 
compliance  with  Federal  requirements 
so  that  they  can  continue  to  participate 
in  the  program  without  risk  to  the  health 
and  safety  of  the  patients  to  whom  they 
provide  services. 

DATES:  To  ensure  consideration, 
comments  must  be  mailed  or  delivered 
to  the  appropriate  address,  as  provided 
below,  and  must  be  received  by  5  p.m. 
on  October  1, 1991. 

ADDRESSES:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HSQ-169-P,  P.O.  Box  26676. 
Baltimore.  Maryland  21207. 

If  you  prefer,  you  may  dehver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G.  Hubert  H.  Humphrey 

Building,  2(X)  Independence  Ave.  SW., 

Washington,  D.C.,  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  file 
code  HSQ-169-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
'  beginning  approximately  three  weeks 
after  publication  of  this  document,  in 
room  309-G  of  the  Department's  offices 
at  200  Independence  Ave.  SW., 
Washington,  D.C.,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  202-245-7090). 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Gibson  (301)  966-6768.  To  order  a 
copy  of  the  Federal  Register  containing 
this  document,  enclose  a  check  for  $1.50, 
made  out  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Mastercard  Number  and  expiration 
date,  and  send  your  request  to 
Superintendent  of  Documents, 
Washington,  D.C.  20402-9325.  Your 
order  should  specify  the  date  of  the 
requested  Federal  Register.  If  your 
prefer,  you  may  Fax  your  credit  card 
order  using  (202)  275-6802. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

An  HHA.  as  defined  in  section  1861(o] 
of  the  Social  Security  Act  (the  Act),  is  a 
public  agency  or  private  organization 


that  is  primarily  engaged  in  providing 
skilled  nursing  services  and  other 
therapeutic  services.  In  order  to  be 
covered  under  Medicare,  these  services 
must  be  furnished — 

•  To  an  individual  who  is  confined  to 
the  home,  under  the  care  of  a  physician, 
and  in  need  of  services  specified  by  the 
Act; 

•  Under  a  plan  of  treatment 
established  and  periodically  reviewed 
by  a  physician;  and 

•  By  an  HHA  that  is  approved  as 
meeting  the  Federal  requirements  for 
participation  in  the  Medicare  program. 

State  survey  agencies,  under  contract 
with  HCFA  and  the  State  Medicaid 
agency,  survey  HHAs  periodically  and 
certify  their  findings  to  HCFA  and  to  the 
State  agency.  For  Medicare,  the  survey 
agency  certification  of  compliance  is  a 
recommendation  upon  which  HCFA 
bases  its  determination  to  grant,  deny, 
or  terminate  provider  agreements.  For 
Medicaid,  a  survey  agency  certification 
of  compliance  with  Federal 
requirements  is  a  final  determination  of 
the  HHA's  eligibility  to  participate  in 
that  program.  (A  Medicaid  agency  may 
not  enter  into  a  provider  agreement  with 
an  HHA  for  which  the  survey  agency 
has  not  certified  compliance,  but  is  not 
required  to  enter  into  agreements  with 
all  that  are  so  certified.) 

Previous  law  and  current  regulations 
in  parts  488  and  489  of  the  Medicare 
rules — 

•  Do  not  require  that  surveys  be 
unannounced  and  that  penalties  be 
imposed  when  an  HHA  is  notified  of  an 
impending  siurey.  or  specify  how  often 
surveys  must  be  performed; 

•  Do  not.  in  the  case  of  a  non- 
complying  HHA,  provide  for  any 
sanctions  other  than  termination  of  the 
HHA's  provider  agreement  after  15-day 
notice;  and 

•  Do  not  provide  for  shorter  notice 
when  an  HHA's  deficiencies  pose 
immediate  jeopardy  to  patient  health 
and  safety. 

We  note  that,  with  minor  exceptions, 
these  regulations  apply  to  the  Medicare 
program  and  not  to  the  Medicaid 
program.  The  exceptions  are: 

•  The  amendments  to  §  441.11.  which 
provide  for  continuation  of  Federal 
financial  participation  (FFP)  in  Medicaid 
payments  for  home  health  services;  and 

•  New  S  448.440(d)  which  provides  for 
denial  of  FPP  in  Medicaid  payments  to 
an  HHA  that  has  been  terminated  from 
Medicare  but  continues  to  participate  in 
Medicaid. 

These  exceptions  are  discussed  in 
section  III.B.  12  and  13  of  this  preamble. 


n.  Statutory  Provisions 

Section  4021  of  OBRA  '87  added  to  the 
Act  section  1891.  which  specifies  the 
conditions  of  participation  for  HHAs. 
OBRA  '87  sections  4022  and  4023 
amended  the  new  section  by  adding 
several  subsections. 

A.  Survey  Requirements 

1.  In  summary,  subsection  (c)  of 
section  1891  of  the  Act — 

a.  Establishes  requirements  for  type 
and  periodicity  of  surveys; 

b.  Requires  that  standard  surveys  be 
unannounced; 

c.  Provides  for  a  civil  money  penalty 
of  up  to  $2000  for  anyone  who  notifies 
an  HHA  or  causes  an  HHA  to  be 
notified  of  the  scheduled  time  or  date  of 
a  standard  survey,  and 

d.  Requires  the  Secretary  to  review 
State  survey  agency  procedures  to 
ensure  that  the  agency  has  taken  all 
reasonable  steps  to  avoid  giving  such 
notice  to  HHAs  through  those 
procedures. 

2.  More  specifically,  subsection  (c) 
provides  that — 

a.  Participating  HHAs  are  subject  to  a 
standard  survey  not  later  than  15 
months  after  the  date  of  the  previous 
standard  siu^rey  and  that,  for  all  HHAs 
that  participate  in  Medicare,  the 
Statewide  average  interval  between 
standard  surveys  may  not  exceed  12 
months. 

b.  A  standard  survey  or  an 
abbreviated  standard  survey  may  be 
conducted  within  2  months  of  any 
change  in  ownership,  administration,  or 
management  of  the  HHA  to  determine 
whether  the  change  has  resulted  in  any 
decline  in  the  quality  of  care  furnished; 

c.  A  standard  survey  or  abbreviated 
standard  survey  shall  be  conducted 
within  2  months  after  a  significant 
number  of  complaints  concerning  an 
HHA  have  been  reported  to  the 
Secretary,  the  State,  the  entity 
responsible  for  licensing  of  the  agency, 
the  State  or  local  agency  responsible  for 
maintaining  a  toll-free  hot  line  and 
investigative  unit  (under  section  1864(a] 
of  the  Act)  or  any  other  appropriate 
Federal,  State  or  local  agency. 

d.  If  an  HHA  is  found,  under  a 
standard  survey,  to  have  furnished 
substandard  care,  an  extended  survey  of 
that  HHA,  to  review  and  identify  the 
policies  and  procedtu'es  that  produced 
the  substandard  care,  shall  be 
conducted  immediately  after  the 
standard  survey  or,  if  that  is  not 
possible,  within  2  weeks  after 
completion  of  the  standard  survey; 

e.  HCFA  or  the  State  survey  agency 
may  subject  any  HHA  to  an  extended  or 
partial  extended  survey  when 


conditions  other  than  the  furnishing  of 
substandard  care  are  found  during  a 
standard  survey;  and 

f.  Nothing  in  paragraph  (c)(2)  of 
section  1891  of  the  Act  shall  be 
construed  as  requiring  an  extended  or 
partial  extended  survey  as  a 
prerequisite  for  imposition  of  a  sanction 
on  the  basis  of  a  standard  survey. 

B.  Alternative  Sanction  Provisions 

(We  note  that  although  section  1891 
uses  the  term  "intermediate",  these 
proposed  rules,  for  consistency  with 
other  sanction  rules,  use  the  term 
"alternative",  which  we  consider  to 
have  the  same  meaning.) 

1.  In  summary,  subsections  (e)  and  (f) 
of  section  1891  of  the  Act  provide  as 
follows: 

a.  Require  the  Secretary  to — 

•  Take  immediate  action  to  remove 
the  jeopardy  and  correct  deficiencies 
that  immediately  jeopardize  patient 
health  and  safety,  or  terminate  the 
provider  agreement 

•  Develop  and  implement  a  range  of 
intermediate  sanctions,  including  civil 
money  penalties,  suspension  of  all  or 
part  of  the  payments  to  a  noncomplying 
HHA.  and  temporary  management; 

•  Promulgate  specific  procedures  with 
respect  to  the  situations  in  which  each 
intermediate  sanction  is  to  be  applied: 
and 

•  Establish  procedures  for  appealing 
determinations  regarding  the  imposition 
of  intermediate  sanctions. 

b.  Authorize  the  Secretary  to  impose 
intermediate  sanctions  in  Heu  of 
termination  of  the  HHA's  provider 
agreement  if  the  deficiencies  do  not 
immediately  jeopardize  patient  health 
and  safety. 

2.  More  specifically,  subsection  (e) 
requires  the  Secretary  to  take  the 
following  actions  with  respect  to  a 
participating  HHA  that  is  found,  during 
any  survey,  to  no  longer  be  in 
compliance  with  the  requirements  of 
sections  1861(o)  and  1891(a)  of  the  Act: 

a.  If  the  deficiencies  of  an  HHA 
approved  for  participation  in  Medicare 
immediately  jeopardize  the  health  and 
safety  of  the  individuals  it  serves,  the 
Secretary — 

•  Shall  take  immediate  action  to 
remove  the  jeopardy  and  correct  the 

'deficiencies  through  appointment  of 
temporary  management,  or  terminate 
the  HHA's  participation;  and 

•  May  impose  any  of  the  intermediate 
sanctions  specified  in  the  law  or 
additional  sanctions  promulgated  by  the 
Secretary. 

b.  If  the  deficiencies  do  not  pose 
Immediate  jeopardy,  the  Secretary  may 
terminate  the  HHA's  provider 
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agreement  or,  for  a  period  of  not  more 
than  6  months,  impose  any  of  the 
intermediate  sanctions  developed  under 
subsection  (f).  in  lieu  of  termination. 

c.  If  a  provider  that  is  currently  in 
compliance  with  the  conditions  of 
participation  is  found  to  have  been  out 
of  compliance  for  a  previous  period,  the 
Secretary  may  impose  a  civil  money 
penalty  for  that  previous  period  of 
noncompliance. 

d.  The  Secretary  may  continue 
Medicare  payments  for  up  to  6  months 
to  an  HHA  that  is  subject  to 
intermediate  sanctions  if — 

•  The  State  or  local  survey  agency 
fmds  that  it  is  more  appropriate  to  take 
alternative  action  to  assure  the  HHA's 
compliance  with  the  requirements  than 
to  terminate  its  participation  in  the 
program. 

•  The  HHA  has  submitted  and  the 
Secretary  has  approved  a  correction 
plan  and  timetable  for  corrective  action; 
and 

•  The  HHA  agrees  to  refund  any 
payments  received  during 
implementation  of  the  correction  plan  if 
the  deficiencies  are  not  corrected  in 
accordance  with  the  approved  plan  and 
timetable. 

e.  If  after  6  months  the  HHA  is  not  in 
compliance  with  all  of  the  conditions  of 
participation,  the  Secretary  must 
terminate  the  provider  agreement. 

3.  More  specifically,  subsection  (f) — 

a.  Requires  the  Secretary  to — 

•  Develop  and  implement  a  range  of 
intermediate  sanctions  that  includes 
civil  money  penalties  for  each  day  of 
noncompliance,  suspension  of  all  or  part 
of  the  payments  for  services  furnished 
by  the  HHA  on  or  after  the  effective 
date  of  the  sanction,  and  appointment  of 
temporary  management;  and 

•  Specify  procedures  with  respect  to 
the  circumstances  under  which  each  of 
the  intermediate  sanctions  is  to  be 
applied;  and 

•  Develop  and  implement  appropriate 
procedures  for  appealing  the  imposition 
of  intermediate  sanctions. 

b.  Specifies  that — 

•  Temporary  management  shall  not 
be  terminated  until  the  Secretary  has 
determined  that  the  HHA  has  the 
management  capability  to  ensure 
continued  compliance  with  all  the 
requirements  of  sections  1861{o)  and 
1891(a): 

•  Suspension  of  all  or  part  of  the 
payment  shall  not  be  terminated  until 
the  Secretary  finds  that  the  HHA  is  in 
substantial  compliance  with  all 
requirements  specified  in,  or  developed 
in  accordance  with,  sections  1861(o)  and 
1891(a);  and 


•  The  intermediate  sanctions  are  in 
addition  to  any  other  sanctions 
available  under  Federal  or  State  law. 

Changes  in  the  Regulations 

In  order  tC'  implement  the  statutory 
changes  discussed  above,  we  propose  to 
add  new  subparts,  H,  I,  and  N  to  part 
488  of  the  HCFA  rules  and  to  make 
technical  amendments  in  several  other 
sections  of  part  488. 

A.  Survey  Requirements  for  HHAs. 

The  survey  requirements  are 
contained  in  the  new  subpart  H 
(55  448.350-488.360). 

1.  Kinds  of  surveys.  Sections  486.350 
and  486.352  set  forth  the  statutory  basis 
and  the  scope  of  the  subpart,  and  define 
frequently  used  terms.  Since  the  law 
discusses  abbreviated,  standard,  partial 
extended,  and  extended  surveys,  we 
have  provided  definitions  in  |  488.352  to 
distinguish  among  the  several  types  of 
surveys.  A  standard  survey  is  conducted 
routinely,  on  the  average  of  once  a  year. 
Special  surveys  are  discussed  under 
section  A4  of  this  preamble. 

Both  the  abbreviated  survey  and 
partial  extended  survey  are  limited  in 
their  scope  and  do  not  cover  all  of  the 
aspects  of  HHA  operations  and  services 
that  are  covered  in  a  standard  or 
extended  survey.  Rather  they  focus  on 
particular  aspects  that  need  extensive 
review.  They  usually  focus  on  a 
particular  condition  of  participation 
rather  than  on  all  of  them. 

For  a  "standard  survey",  the  law 
requires  use  of — 

•  A  case-mix  stratified  sample  of 
individuals  to  whom  the  HHA  furnishes 
services;  and 

•  A  Functional  Assessment 
Instrument  (FAI)  developed,  tested,  and 
validated  by  HCFA 

The  FAI.  which  will  ensure 
consistency  in  surveying  techniques, 
contains  standardized  procedures  and 
instructions  for  assessing  specific 
aspects  of  the  quality  of  care  and 
services  furnished.  The  FAI.  with 
instructions  for  its  use,  will  be  published 
as  part  of  HCFA  general  instructions,  in 
the  State  Operations  Manual.  We 
propose  that  the  definition  of  standard 
survey  will  include  an  assessment  of 
nurse  and  home  health  aide  services. 
SecUon  1891(a)(3)(A)  (i)  and  (ii)  of  the 
Act  requires  an  HHA  to  use  only  aides 
who  have  completed  a  training  and 
competency  evaluation  program,  or  a 
competency  evaluation  program,  and 
who  are  competent  to  provide  home 
health  services.  We  believe  that  the 
standard  survey  is  the  most  appropriate 
method  and  time  to  ensure  that  the  HHA 
is  meeting  these  requirements.  We  are 
proposing  a  random  sampling 


methodology  for  this  aspect  of  the 
standard  survey  because  of  the 
demonstrated  effectiveness  and  validity 
of  this  approach  in  dealing  with  other 
aspects  reviewed  during  surveys. 

2.  Unannounced  surveys.  Section 
488.354  requires  unannoimced  surveys, 
although  the  law  requires  only  that 
"standard"  surveys  be  unannounced. 

5  488.354  extends  this  requirement  to  all 
surveys.  We  believe  that  this  is 
necessary  to  ensure  the  validity  of  any 
survey.  We  realize  that  the  rule  will 
have  no  effect  for  extended  surveys  that 
are  conducted  immediately  aftpr  a 
standard  survey.  However,  si'^ce  there 
is  a  leeway  of  up  to  two  weeks,  we 
beheve  that  the  reasons  for  requiring 
standard  surveys  to  be  unannounced 
also  make  it  important  that  the  HHA  not 
know  the  exact  date  and  time  when  the 
extended  survey  will  be  done. 

This  section  also  specifies  that 
HCFA— 

•  Reviews  State  scheduling  and 
survey  procedures  once  a  year  to  ensure 
that  the  agency  has  taken  all  reasonable 
steps  to  avoid  giving  notice  of 
impending  surveys  through  these 
procedures. 

•  Takes  its  own  corrective  action 
when  it  is  a  State  survey  agency  that 
has  given  an  HHA  notice  of  an 
impending  survey  through  survey 
scheduling  practices;  and 

•  Refers  to  the  Office  of  the  Inspector 
General  (OIG)  any  individuals  who 
violate  the  armounced  survey  pohcy.  for 
possible  imposition  of  a  civil  money 
penalty. 

Congress  felt  it  necessary,  in  order  to 
enforce  the  unannounced  survey 
provision  for  standard  surveys  to 
provide  that  a  civil  money  penalty,  not 
to  exceed  $2000.  be  imposed  against  any 
individual  who  gives  notice  of  an 
impending  standard  survey.  The  OIG 
will  enforce  this  provision.  Since  we 
have  extended  the  unannounced  survey 
provision  to  include  all  types  of  surveys 
as  opposed  to  just  standard  surveys,  we 
believe  that  the  civil  monetary  penalty 
should  also  be  extended  to  Include  all 
types  of  surveys.  This  would  discourage 
individuals  from  giving  advance*notice 
for  any  type  of  survey. 

3.  Timing  and  Frequency  of  Surveys. 
Section  488.356— 

•  Requires  State  survey  agencies  to 
survey  each  participating  HHA  at  least 
every  15  months  and  maintain  a 
Statewide  average  siu^ey  frequency  of 
12  months  for  all  standard  surveys  of 
participating  HHAs;  and 

•  Provides  for  HCFA  to  determine  a 
State's  average  survey  frequency  at  the 
end  of  each  fiscal  year,  and  take  action 


to  ensure  that  States  meet  th 
average. 

When  a  State  does  not  me 
month  average.  HCFA  may  1 
more  of  the  following  action 

•  Require  the  State  survej 
take  corrective  action. 

•  Provide  technical  assist 
actually  direct  the  schedulin 
surveys. 

•  Provide  training  to  indiv 
employees  on  proper  methoc 
scheduling  without  alerting  I 

4.  Special  surveys.  Sectior 
specifies  types  of  special  sui 
when  they  are  used.  Special 
in  addition  to  the  periodic  st 
surveys  discussed  above  in  ( 
with  5  488.356.  A  special  sur 
may  be  standard  or  abbrevii 
scope]  may  be  conducted  wl 
a  change  in  ownership,  adm 
or  management,  and  must  be 
in  response  to  one  or  more  s 
complaints  against  the  HHA 
or  partial  extended  surveys  • 
classified  as  special  surveys 
be  conducted  when  an  HHA 
have  furnished  substandard 
is,  care  furnished  while  out  < 
compliance  with  condition  li 
requirements],  and  may  be  c 
for  other  reasons,  at  HCFA't 

We  have  interpreted  Cong 
the  term  "substandard  care" 
care  furnished  by  an  HHA  tl 
compliance  with  the  conditic 
participation  set  forth  in  par 
HCFA  rules. 

We  believe  this  is  an  appr 
interpretation  because — 

•  Congress  has  linked  the 
of  sanctions  with  the  require 
sections  1861{o]  and  1891(a) 
and 

•  Those  requirements  are 
conditions  of  participation  ii 
the  HCFA  rules. 

Furthermore,  since  these  a 
deficiencies  that  must  be  mc 
ensure  that  they  are  correcte 
months,  we  believe  that  an  e 
survey  is  necessary  to  ensur 
cause  of  the  deficiencies  is  fi 
understood. 

Section  1891(c)(2)(B)(ii)  of 
states  that  a  standard  or  abl 
survey  must  be  conducted  w 
significant  number  of  compli 
been  received.  We  believe  tl 
to  protect  the  health  and  safi 
individuals  served  by  the  HI 
also  require  that  surveys  be 
in  response  to  even  one  com 
is  determined  to  be  signifies: 
approach  is  supported  by  thi 
authority  given  the  Secretarj 
1891(b)  of  the  Act. 
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methodology  for  this  aspect  of  the 
standard  survey  because  of  the 
demonstrated  effectiveness  and  validity 
of  this  approach  in  dealing  with  other 
aspects  reviewed  during  surveys. 

2.  Unannounced  surveys.  Section 
468.354  requires  unannounced  surveys, 
although  the  law  requires  only  that 
"standard"  surveys  be  unannounced. 

S  488.354  extends  this  requirement  to  all 
surveys.  We  beheve  that  this  is 
necessary  to  ensure  the  validity  of  any 
survey.  We  realize  that  the  nde  will 
have  no  effect  for  extended  surveys  that 
are  conducted  immediately  aftpr  a 
standard  survey.  However,  sir>ce  there 
is  a  leeway  of  up  to  two  weeks,  we 
believe  that  the  reasons  for  requiring 
standard  surveys  to  be  unannounced 
also  make  it  important  that  the  HHA  not 
know  the  exact  date  and  time  when  the 
extended  survey  will  be  done. 

This  section  also  specifies  that 
HCFA— 

•  Reviews  State  scheduling  and 
survey  procedures  once  a  year  to  ensure 
that  the  agency  has  taken  all  reasonable 
steps  to  avoid  giving  notice  of 
impending  surveys  through  these 
procedures. 

•  Takes  its  own  corrective  action 
when  it  is  a  State  survey  agency  that 
has  given  an  HHA  notice  of  an 
impending  survey  through  survey 
scheduling  practices;  and 

•  Refers  to  the  Office  of  the  Inspector 
General  (OIG)  any  individuals  who 
violate  the  announced  siuT^ey  policy,  for 
possible  imposition  of  a  civil  money 
penalty. 

Congress  felt  it  necessary,  in  order  to 
enforce  the  unannounced  siurey 
provision  for  standard  surveys  to 
provide  that  a  civil  money  penalty,  not 
to  exceed  $2000,  be  imposed  against  any 
individual  who  gives  notice  of  an 
impending  standard  survey.  The  OIG 
will  enforce  this  provision.  Since  we 
have  extended  the  unannounced  survey 
provision  to  include  all  types  of  surveys 
as  opposed  to  just  standard  surveys,  we 
beheve  that  the  civil  monetary  penalty 
should  also  be  extended  to  include  all 
types  of  surveys.  This  would  discourage 
individuals  from  giving  advancrnotice 
for  any  type  of  survey. 

3.  Timing  and  Frequency  of  Surveys. 
Section  488.356— 

•  Requires  State  survey  agencies  to 
survey  each  participating  HHA  at  least 
every  15  months  and  maintain  a 
Statewide  average  survey  frequency  of 
12  months  for  all  standard  surveys  of 
participating  HHAs;  and 

•  Provides  for  HCFA  to  determine  a 
State's  average  survey  frequency  at  the 
end  of  each  tiscal  year,  and  take  action 


to  ensure  that  States  meet  the  12-month 
average. 

When  a  State  does  not  meet  the  12- 
month  average,  HCFA  may  take  one  or 
more  of  the  following  actions: 

•  Require  the  State  survey  agency  to 
take  corrective  action. 

•  Provide  technical  assistance  or 
actually  direct  the  scheduling  of  the 
surveys. 

•  Provide  training  to  individual 
employees  on  proper  methods  of 
scheduling  without  alerting  the  HHA. 

4.  Special  surveys.  Section  488.358 
specifies  types  of  special  surveys  and 
when  they  are  used.  Special  surveys  are 
in  addition  to  the  periodic  standard 
surveys  discussed  above  in  connection 
with  S  488.356.  A  special  survey  (which 
may  be  standard  or  abbreviated  in 
scope]  may  be  conducted  when  there  is 
a  change  in  ownership,  administration, 
or  management,  and  must  be  conducted 
in  response  to  one  or  more  significant 
complaints  against  the  HHA.  Extended 
or  partial  extended  surveys  are  also 
classified  as  special  surveys  and  must 
be  conducted  when  an  HHA  is  found  to 
have  furnished  substandard  care  (that 
is,  care  furnished  while  out  of 
compliance  with  condition  level 
requirements),  and  may  be  conducted 
for  other  reasons,  at  HCFA's  discretion. 

We  have  interpreted  Congress'  use  of 
the  term  "substandard  care"  to  refer  to 
care  furnished  by  an  HHA  that  is  not  in 
compliance  with  the  conditions  of 
participation  set  forth  in  part  484  of  the 
HCFA  rules. 

We  believe  this  is  an  appropriate 
interpretation  because — 

•  Congress  has  linked  the  imposition 
of  sanctions  with  the  requirements  of 
sections  1861(o)  and  1891(a)  of  the  Act; 
and 

•  Those  requirements  are  set  forth  as 
conditions  of  participation  in  part  484  of 
the  HCFA  rules. 

Furthermore,  since  these  are 
deficiencies  that  must  be  monitored  to 
ensure  that  they  are  corrected  within  6 
months,  we  believe  that  an  extended 
survey  is  necessary  to  ensure  that  the 
cause  of  the  deficiencies  is  fully 
understood. 

Section  1891(c)(2)(B)(ii)  of  the  Act 
states  that  a  standard  or  abbreviated 
survey  must  be  conducted  when  "a 
significant  number  of  complaints"  has 
been  received.  We  believe  that,  in  order 
to  protect  the  health  and  safety  of 
individuals  served  by  the  HHA.  we  must 
also  require  that  surveys  be  conducted 
in  response  to  even  one  complaint  that 
is  determined  to  be  significant.  This 
approach  is  supported  by  the  broad 
authority  given  the  Secretary  by  section 
1891(b)  of  the  Act. 


5.  Requirements  for  surveys  and 
surveyors.  Section  488.360  specifies  as 
follows: 

a.  The  purpose  of  surveys  is  to — 

•  Evaluate  the  quality  and  scope  of 
services  furnished;  and 

•  Determine  compliance  with  the 
Federal  conditions  of  participation  and 
other  requirements. 

b.  Surveyors  must  use  Federal  forms, 
procedures,  and  survey  methods 
approved  by  HCFA. 

c.  Surveys  must  be  performed  by  a 
registered  nurse  or  a  team  that  includes 
a  registered  nurse. 

d.  Except  when  employed  by  the 
Federal  government,  the  registered 
nurse  must  be  licensed  in  the  State  in 
which  the  survey  is  performed. 

e.  All  individuals  conducting  a  survey 
must  have  completed  the  training 
program  specified  in  S  488.360(^). 

Section  1891(c)(2)(C)(iii)  of  the  Act 
requires  that  surveys  be  performed  by 
"an  individual  who  meets  the  minimum 
quaURcations  estabhshed  by  the 
Secretary".  We  proposed  to  allow  more 
than  one  individual  to  conduct  surveys 
because,  in  a  large  HHA,  more  than  one 
surveyor  may  be  needed  in  order  to 
complete  the  survey  in  a  timely  manner. 

We  are  proposing  that  sole  surveyors 
be  registered  nurses,  and  that  survey 
teams  include  a  registered  nurse, 
because  HHA's  are,  by  definition, 
agencies  engaged  primarily  in  providing 
skilled  nursing  services.  Since  a  nurse 
plays  a  unique  and  critical  role  in  the 
provision  of  home  health  services,  we 
believe  that  nurses  are  necessary  in 
order  to  assess  the  services  furnished  by 
an  HHA. 

f.  Either  of  the  following 
circimistances  disqualifies  a  surveyor 
for  surveying  a  particular  HHA: 

•  The  surveyor  currently  serves,  or 
within  the  previous  two  years  served,  on 
the  staff  of,  or  as  a  consultant  to.  that 
HHA. 

•  The  surveyor,  or  an  immediate 
relative  of  the  surveyor,  has  a  significant 
ownership  interest  In  the  HHA.  that  is, 
has  a  direct  or  indirect  ownership  or 
controlling  interest  of  5  percent  or  more 
in  the  capital,  the  stock,  or  the  profits  of 
the  HHA,  or  has  an  ownership  interest 
of  5  percent  or  more  in  any  mortgage, 
deed  of  trust,  note,  or  other  obligation 
that  is  secured  by  the  HHA,  if  that 
interest  equals  5  percent  or  more  of  the 
HHA's  assets. 

The  second  disqualifying  factor  above 
is  consistent  with  the  provision  of 
S  424.22  of  the  Medicare  rules.  That 
section  aims  to  preclude  conflict  of 
interest  for  physicians  who  certify  need 
for  home  health  services  or  establish 
and  review  plans  of  treatment.  The 
procedures  for  determining  indirect 


interest  are  those  set  forth  at 

S  420.202(a)  of  the  Medicare  rules. 

We  propose  to  define  "Immediate 
relative"  to  mean  husband  or  wife; 
natural  or  adoptive  parent,  child,  or 
sibling;  step-parent,  step-child,  step- 
brother or  step-sisten  father-in-law, 
mother-in-law,  son-in-law,  daughtsr-in- 
law,  brother-in-law,  or  sister-in-law; 
grandparent  or  grandchild;  and  spouse 
of  grandparent  or  grandchild.  We 
believe  this  deflnition  is  appropriate  and 
reasonable  because  it  includes  all  the 
relatives  who  could  possibly 
compromise  the  integrity  of  the  survey 
process  or  reduce  the  objectivity  of  a 
surveyor's  professional  judgement. 

In  addition,  this  definition  copies  the 
definition  of  "immediate  relative"  as 
used  in  the  rule  that  excludes  from 
Medicare  payment  charges  imposed  by 
ah  immediate  relative.  We  have  used 
the  same  definition  as  that  set  forth  at 
S  411.12  because  the  concerns  of  the  two 
regulations  are  similar.  Specifically, 
S  411.12  (of  final  rules  published  on 
October  11, 1989  at  54  FR  41736]  is 
designed  to  preclude  loss  of  objectivity 
in  treatment  decisions,  and  these 
proposed  rules  are  designed  to  preclude 
loss  of  objectivity  in  survey  findings. 

Section  488.360  also  sets  forth  the 
specific  training  and  experience 
requirements  for  surveyors. 

B.  Alternative  Sanctions 

The  rules  for  alternative  sanctions 
other  than  civil  money  penalties  are  set 
forth  in  the  new  subpart  I  (S  §  488.400- 
488.440). 

Section  488.400  and  488.402  set  forth 
the  basis  and  scope  of  the  subpart  and 
define  terms,  and  S  488.404  sets  forth  the 
general  rules  on  alternative  sanctions. 

1.  Imposition  of  sanctions.  Under 
section  1891(e)(1)  of  the  Act,  in 
immediate  jeopardy  situations,  we  are 
authorized  to  impose  other  alternative 
sanctions  in  addition  to  appointing  a 
temporary  manager  or  terminating  the 
HHA's  participation  in  Medicare.  When 
there  are  condition  level  deficiencies  but 
they  do  not  pose  immediate  jeopardy, 
section  1891(e)(2)  of  the  Act  speaks  to 
imposing  alternative  sanctions  in  lieu  of 
termination.  If  there  is  no  immediate 
jeopardy,  and  HCFA  has  imposed 
alternative  sanctions,  we  believe  that 
those  sanctions  ought  not  be 
discontinued  in  order  to  initiate 
termination  proceedings.  The  statute 
does  not  require  HCFA  to  discontinue 
alternative  sanctions  if  termination 
becomes  necessary.  Therefore,  we 
believe  that  in  order  to  protect  the 
health  and  safety  of  individuals 
receiving  services  from  the  HHA, 
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alternative  sanctions  should  continue  in 
effect  until  termination  is  effective. 

However,  since  the  law  does  not 
provide  explicit  authority  to  initiate 
termination  action  while  alternative 
sanctions  are  in  effect,  we  are  proposing 
that,  when  alternative  sanctions  have 
been  imposed  on  the  basis  of  the 
original  survey,  termination  procedures 
would  be  initiated  on  the  basis  of  a 
revisit  which  indicates  that  the  HHA  is 
still  out  of  compliance. 

Alternative  sanctions,  which  are 
based  on  the  fmdixigs  of  the  initial 
inspection,  would  continue  until 
termination  of  the  HHA's  provider 
agreement  is  effective. 

If  a  revisit  is  not  made,  because  the 
HHA  does  not  make  a  credible 
allegation  of  compliance,  HCFA  would 
assume  noncompliance  on  the  basis  of 
both  the  initial  inspection  findings  and 
the  failure  to  make  a  credible  allegation 
of  compliance.  This  assumption  would 
constitute  the  combined  basis  for  HCFA 
to  initiate  termination  procedures. 

2.  Choice  of  sanctions.  The  selection 
of  particular  sanctions  is  based  on  the 
nature  of  the  deficiencies  and  the 
likelihood  that  they  can  achieve  timely 
correction  of  those  deficiencies.  Since 
sanctions  must  be  chosen  according  to 
the  overall  circumstances  surrounding 
the  deficiencies  at  a  particular  time,  we 
have  developed  a  list  of  factors  that  we 
will  consider  in  order  to  determine  the 
most  effective  sanctions. 

The  choice  of  sanction  depends  on 
one  or  more  of  the  following: 

•  The  severity  of  the  deficiencies  or 
noncompliance. 

•  The  scope  of  the  deficiencies  or 
noncompliance. 

•  The  relationship  of  one  deficiency 
or  group  of  deficiencies  to  other 
deficiencies. 

•  The  HHA's  previous  compliance 
history  in  general,  and  specifically  with 
reference  to  the  cited  deficiencies. 

•  The  corrective  and  long-term 
compliance  outcomes  that  HCFA  hopes 
to  achieve  through  application  of  the 
sanction. 

•  Whether  the  deficiencies  pose 
immediate  jeopardy  to  patient  health 
and  safety. 

•  Whether  the  deficiencies  are 
directly  related  to  patient  care. 

3.  Duration  of  sanctions.  Under 
section  1891(e)(2)  of  the  Act,  we  are— 

•  Authorized  to  impose  alternative 
sanctions  for  a  period  "not  to  exceed  6 
months";  and 

•  Required  to  terminate  the 
certification  of  an  HHA  that,  at  the  end 
of  the  6-month  period,  is  still  out  of 
compliance  with  the  requirements  and 
conditions  of  sections  1861(o)  and 


1891(a)  of  the  Act,  as  set  forth  in  part 
484  of  this  chapter. 

However,  section  1866(b)  of  the  Act 
authorizes  us  to  terminate  the  provider 
agreement  at  any  time  after  a  provider  is 
found  to  be  out  of  compliance  with  the 
conditions  of  participation. 

Since  section  1891(e)(2)  of  the  Act 
does  not  impose  a  minimum  duration  for 
alternative  sanctions,  and  section 
1866(b)  of  the  Act  authorizes  us  to 
terminate  at  any  time,  we  are  proposing, 
in  S  486.404(c)(5)  to  establish  the  last 
day  of  survey,  rather  than  the  effective 
date  of  the  sanction,  as  the  starting 
point  for  counting  the  6-month  period. 
This  is  consistent  with  HCFA  policies 
on  other  termination  actions,  which  use 
the  last  day  of  survey  as  the  starting 
point  for  counting,  for  instance,  the  23- 
day  limit  for  immediate  jeopardy 
situations  that  are  not  corrected 
immediately. 

4.  Advance  notice.  We  propose  to  give 
HHAs  notice  of  sanction  5  days  before 
the  effective  date  of  sanction  in 
immediate  jeopardy  situations,  and  15 
days  before  the  effective  date  of 
sanction  when  there  is  not  immediate 
jeopardy. 

Current  rules  on  termination 
(§  489.53(c)  of  the  rules  on  Medicare 
provider  agreements)  specify  15-day 
advance  notice  of  termination  and 
shorten  the  period  to  2  days  for  skilled 
nursing  facilities  in  immediate  jeopardy 
situations.  We  propose  to  amend 
S  489.53(c)  to  increase  the  timeframe  to  5 
days  because  we  have  found  a  2-day 
period  to  be  impracticable.  The  change 
to  5  days  would  be  applicable  to  all 
providers  with  deficiencies  that  pose 
immediate  jeopardy. 

We  propose  that  within  5  days  from 
the  last  day  of  a  survey,  HCFA  would 
give  the  HHA  notice  of  intent  to  impose 
a  sanction.  HCFA  needs  the  flexibility 
of  having  5  days  from  the  last  day  of 
survey  to  permit  time  for  the  transmittal 
of  survey  documentation  to  the 
appropriate  agencies  (the  State  Survey 
Agency  and  the  HCFA  Regional  Office), 
for  the  agencies  to  review  the 
documentation  and  make  decisions 
concerning  the  HHA's  compliance  or 
noncompliance  with  the  requirements, 
and  to  provide  notice  of  intent  to  impose 
a  sanction.  For  example,  the  findings  of 
a  survey  that  is  conducted  in  a  remote 
part  of  a  State  must  be  sent  initially  to 
the  State  Survey  Agency  for  review  and 
a  certification  of  compliance  or 
noncompliance  as  explained  earlier  in 
this  preamble.  The  survey 
documentation  along  with  the  State 
Survey  Agency's  recommendation  must 
be  transmitted  to  HCFA's  Regional 
Office  for  its  review,  decision 
concerning  the  imposition  of  an 


alternative  sanction,  if  appropriate,  and 
final  determination  to  grant,  deny,  or 
terminate  the  HHA's  provider 
agreement.  Therefore,  the  5-day  period 
is  needed  to  ensure  enough  time  for 
implementing  this  process. 

Further,  we  propose  that  HCFA  would 
give  the  HHA  notice  of  the  sanction  at 
least  2  days  but  not  more  than  4  days 
before  the  effective  date  of  the  sanction 
in  immediate  jeopardy  situations,  and  at 
least  15  days  before  the  effective  date  of 
sanction  when  there  is  no  immediate 
jeopardy.  Therefore,  in  practice,  in 
immediate  jeopardy  situations,  the 
sanction  could  not  be  imposed  anytime 
after  the  minimum  2  day  notification 
period  but  no  later  than  the  10th  day 
after  the  last  date  of  survey.  This  allows 
for  up  to  5  days  for  HCFA  to  send  the . 
notice  and  an  additional  2  to  4  days 
before  the  sanction  is  imposed. 

Current  rules  on  termination 
(§  489.53(c)  of  the  rules  on  Medicare 
provider  agreements)  specify  at  least  15 
days  advance  notice  of  termination  and 
shorten  the  period  to  at  least  2  days  for 
skilled  nursing  facilities  (SNFs)  in 
immediate  jeopardy  situations.  We 
propose  to  make  the  termination 
notification  requirement  of  "at  least  2 
days"  in  immediate  jeopardy  situations 
applicable  to  all  providers. 

5.  Appeals  procedures.  Section 
1891(f)(1)(B)  of  the  Act  requires  us  to 
develop  and  implement  appropriate 
procedures  for  appealing  determinations 
relating  to  the  imposition  of  alternative 
sanctions.  HHAs  that  participate  in 
Medicare  are  already  covered  by  the 
provisions  of  part  498  of  the  HCFA  rules 
(Appeals  from  Determinations  that 
Affect  Participation  in  Medicare)  when 
HCFA  denies  or  cancels  a  provider 
agreement  with  an  HHA.  We  now 
propose  to  extend  the  part  498 
provisions — specifically,  the  provisions 
for  ALJ  hearings  and  Appeals  Council 
review — to  the  imposition  of  alternative 
sanctions.  We  believe  this  is  appropriate 
because — 

•  The  system  of  due  process  for 
certification  related  disputes  has 
already  been  established  in  regulations 
and  upheld  by  case  law; 

•  The  proposal  would  establish 
appeal  procedures  for  an  HHA 
dissatisfied  with  the  imposition  of  a 
sanction,  regardless  of  which  particular 
sanction  is  imposed; 

•  The  existing  appreal  mechanisms  in 
part  498  are  implemented  by  an  entity 
that  is  not  affiliated  with  HCFA.  Since 
HCFA  makes  the  determination  to 
impose  sanctions,  we  believe  it  is 
important  to  have  a  non-related  party 
handle  any  appeals  to  ensure 
objectivity. 
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alternative  sanction,  if  appropriate,  and 
fmal  determination  to  grant,  deny,  or 
terminate  the  HHA's  provider 
agreement.  Therefore,  the  5-day  period 
is  needed  to  ensure  enough  time  for 
implementing  this  process. 

Further,  we  propose  that  HCFA  would 
give  the  HHA  notice  of  the  sanction  at 
least  2  days  but  not  more  than  4  days 
before  the  effective  date  of  the  sanction 
in  immediate  jeopardy  situations,  and  at 
least  15  days  before  the  effective  date  of 
sanction  when  there  is  no  immediate 
jeopardy.  Therefore,  in  practice,  in 
immediate  jeopardy  situations,  the 
sanction  could  not  be  imposed  anytime 
after  the  minimum  2  day  notification 
period  but  no  later  than  the  10th  day 
after  the  last  date  of  survey.  This  allows 
for  up  to  5  days  for  HCFA  to  send  the . 
notice  and  an  additional  2  to  4  days 
before  the  sanction  is  imposed. 

Current  rules  on  termination 
(§  489.53(c)  of  the  rules  on  Medicare 
provider  agreements)  specify  at  least  15 
days  advance  notice  of  termination  and 
shorten  the  period  to  at  least  2  days  for 
skilled  nursing  facilities  (SNFs)  in 
inunediate  jeopardy  situations.  We 
propose  to  make  the  termination 
notification  requirement  of  "at  least  2 
days"  in  immediate  jeopardy  situations 
applicable  to  all  providers. 

5.  Appeals  procedures.  Section 
1891(f)(1)(B)  of  the  Act  requires  us  to 
develop  and  implement  appropriate 
procedures  for  appealing  determinations 
relating  to  the  imposition  of  alternative 
sanctions.  HHAs  that  participate  in 
Medicare  are  already  covered  by  the 
provisions  of  part  498  of  the  HCFA  rules 
(Appeals  from  Determinations  that 
Affect  Participation  in  Medicare)  when 
HCFA  denies  or  cancels  a  provider 
agreement  with  an  HHA.  We  now 
propose  to  extend  the  part  498 
provisions— specifically,  the  provisions 
for  AL)  hearings  and  Appeals  Council 
review — to  the  imposition  of  alternative 
sanctions.  We  believe  this  is  appropriate 
because — 

•  The  system  of  due  process  for 
certification  related  disputes  has 
already  been  established  in  regulations 
and  upheld  by  case  law; 

•  The  proposal  would  establish 
appeal  procedures  for  an  HHA 
dissatisfied  with  the  imposition  of  a 
sanction,  regardless  of  which  particular 
sanction  is  imposed: 

•  The  existing  appeal  mechanisms  in 
part  498  are  implemented  by  an  entity 
that  is  not  affiliated  with  HCFA.  Since 
HCFA  makes  the  determination  to 
impose  sanctions,  we  believe  it  is 
important  to  have  a  non-related  party 
handle  any  appeals  to  ensure 
objectivity. 


6.  Effect  of  pending  appeals.  All 
sanctions  except  civil  money  penalties 
may  be  imposed  while  a  requested 
hearing  or  the  hearing  decision  is 
pending.  Section  1891(f)(2)(A)(iii)  of  the 
Act,  by  citing  section  1128A  of  the  Act, 
prohibits  the  imposition  of  civil  money 
penalties  until  after  a  hearing  decision 
has  been  issued.  However,  the  statute 
does  not  contain  a  similar  reference 
with  respect  to  the  imposition  of  other 
alternative  sanctions.  Section  1891(f)(3) 
of  the  Act  requires  us  to  use  procedures 
that  minimize  the  time  between  the 
identification  of  deficiencies  and  the 
imposition  of  sanctions.  We  believe, 
therefore,  that  the  imposition  of 
sanctions  must  not  be  delayed  because 
of  the  appeals  process  except  when 
required  by  the  statute. 

7.  Judicial  review.  As  noted  above, 
section  1891(f)  of  the  Act  incorporates 
by  reference  certain  provisions  of 
section  1128A  of  the  Act,  One  of  those 
provisions  provides  for  judicial  review 
when  the  sanction  is  a  civil  money 
penalty.  The  statute  is  silent  with 
respect  to  judicial  review  for  the  other 
alternative  sanctions.  We  believe, 
therefore,  that  Congress  intended  to 
foreclose  further  review  of  appeals 
under  section  1891(f)(1)(B)  of  the  Act. 
The  omission  of  judicial  review  for  the 
other  sanctions  is  further  supported  by 
section  205(h)  of  the  Act  (made 
applicable  to  Medicare  by  section  1872 
of  the  Act)  which  provides,  in  part,  that 
the  Secretary's  decision  after  a  hearing 
shall  not  be  reviewed  by  any  tribunal 
except  as  provided  in  the  Act.  Since  the 
Act  has  not  explicitly  provided  for 
judicial  review,  we  believe  that  such 
review  is  not  warranted. 

It  can  also  be  argued  that,  if  judicial 
review  were  made  available  for 
imposition  of  alternative  sanctions,  the 
resources  of  the  Federal  court  system 
would  be  unduly  taxed.  By  precluding 
judicial  review  except  when  it  is 
mandated  by  statute — that  is  for 
termination  and  for  civil  money 
penalties — we  can  prevent  the 
overloading  of  that  system. 

8.  A  vailable  sanctions.  Section  488.410 
lists  the  available  alternative  sanctions, 
which  are — 

a.  Appointment  of  temporary 
manager; 

b.  Imposition  of  civil  money  penalties 
in  accordance  with  subpart  N  of  part 
488; 

c.  Suspension  of  payment  for  all  new 
admissions; 

d.  Suspension  of  payment  for  new 
admissions  who  require  particular  types 
of  services; 

e.  State  survey  agency  monitoring: 
and 

f.  Directed  plan  of  correction. 


Section  1891(f)(2)(A)  of  the  Act 
specifies  that  the  range  of  sanctions 
shall  include  temporary  management, 
civil  money  penalties,  and  suspension  of 
all  or  part  of  the  payments  to  which  the 
HHA  would  otherwise  be  entitled  under 
title  XVIII  of  the  Act.  We  propose  to 
implement  the  "suspension"  provision 
through  two  sanctions:  suspension  of 
payments  for  all  new  admissions,  and 
suspension  of  payment  for  certain  new 
admissions,  specifically  those  requiring 
particular  types  of  services.  The  latter 
sanction  would  protect  patients  from 
substandard  care  in  the  areas  in  which 
the  HHA  is  deficient,  while  permitting 
continuation  of  payment  for  new 
admissions  who  require  the  types  of 
services  that  are  not  adversely  affected 
by  the  deficiencies. 

Further,  section  1691(f)(2)(C)  of  the 
Act  provides  that  a  suspension  of 
payment  sanction  shall  terminate  when 
HCFA  finds  that  the  HHA  is  in 
substantial  compliance  with  all  of  the 
requirements  specified  in,  or  developed 
in  accordance  with,  sections  1861  (o)  and 
1891(a)  of  the  Act.  The  cited 
requirements  are  set  forth  in  part  484  of 
the  HCFA  rules  as  "conditions  of 
participation",  and  S  488.402  of  these 
proposed  rules  would  define  "condition 
level  deficiency"  as  noncompliance  with 
any  of  the  conditions,  as  contrasted  with 
"lower  level"  deficiencies,  i.e., 
deficiencies  in  one  or  more  of  the 
standards  that  make  up  each  condition. 
Since  alternative  sanctions  are  imposed 
only  when  an  HHA  has  "condition 
level"  deficiencies,  we  have  interpreted 
the  term  "substantial  compliance"  to 
mean  compliance  with  all  condition 
level  requirements.  In  other  words,  the 
suspension  of  payment  sanction  would 
end  when  the  HHA  had  corrected  all 
condition  level  deficiencies. 

State  monitoring  and  directed  plan  of 
correction  are  included  among  the 
statutory  provisions  applicable  to  other 
types  of  health  care  facilities.  We 
believe  that  State  survey  agency 
monitoring  and  directed  plans  of 
correction  will  also  be  effective  in 
encouraging  home  health  agencies  to 
correct  deficiencies  so  that  they  can 
continue  to  participate  in  the  program. 

9.  Action  depending  on  nature  of 
deficiencies.  The  next  three  sections  of 
the  regulations  specify  the  actions  to  be 
taken  when — 

•  An  HHA's  deficiencies  pose 
immediate  jeopardy  to  patient  health 
and  safety  (|  488.416): 

•  There  is  no  immediate  jeopardy 
(S  468.418);  and 

•  The  deficiencies  are  not  at  the 
condition  of  participation  level,  but  only 
at  the  level  of  some  of  the  standards 


that  make  up  each  of  the  conditions 
(S  488.420). 

10.  Continuation  of  payments  to 
HHAs  with  deficiencies.  Section 
1891(e)(4)  of  the  Act  establishes  three 
conditions  for  continuation  of  Medicare 
payments  to  HHAs  with  deficiencies: 

•  The  survey  agency  finds  it  more 
appropriate  to  take  alternative  action  to 
assure  compliance  than  to  terminate  the 
HHA: 

•  The  HHA  submits  a  plan  and 
timetable  for  corrective  action  and  the 
Secretary  approves  the  plan  and 
timetable: 

•  The  HHA  agrees  that,  if  it  does  not 
correct  the  deficiencies  within  the 
timeframe  of  the  approved  plan,  it  will 
refund  any  Medicare  payments  received 
for  services  furnished  during  the 
correction  period.  (S  468.422) 

We  propose  to  add  a  fourth 
requirement — that  the  HHA  not  charge 
the  beneficiary  for  the  services  for 
which  it  refunds  the  Medicare  payments. 
Support  for  this  additional  requirement 
is  derived  from  section  1866(a)(1)(A)  of 
the  Act  and  implementing  regulations  in 
subpart  B  of  part  489  of  the  Medicare 
rules  pertaining  to  Medicare  provider 
agreements.  Under  these  provisions,  a 
provider  must  agree  not  to  charge  a 
beneficiary  for  any  services  for  which 
he  or  she  would  be  entitled  to  have 
Medicare  payment  made  if  the  provider 
"had  complied  with  the  procedural  and 
other  requirements  under  or  pursuant  to 
this  title   *  *  *"  (emphasis  supplied). 

Since  the  situation  arises  because  the 
HHA  is  out  of  compliance  with  the 
conditions  of  participation,  it  is  evident 
that,  under  section  1866,  the  HHA  may 
not  charge  the  beneficiary.  Moreover, 
the  additional  requirement  is  consistent 
with  the  intent  of  the  alternative 
sanction  approach — to  encourage 
prompt  correction  of  deficiencies. 
Refund  of  Medicare  payments  would  not 
constitute  an  incentive  for  prompt 
correction  if  the  HHA  could  charge  the 
beneficiary  the  amounts  refunded. 

11.  Rules  for  particular  sanctions.  The 
next  seven  sections  deal  with  each 
particular  sanction  and  the  procedures 
for  imposing  them. 

a.  Temporary  management.  Section 
488.426  specifies  when  and  how  HCFA 
appoints  temporary  managers,  the 
qualifications  for  temporary  managers, 
and  the  duration  of  this  sanction. 

The  statute  provides  that  when 
deficiencies  pose  immediate  jeopardy, 
HCFA  must  take  immediate  action  to 
remove  the  jeopardy  and  correct  the 
deficiencies  through  temporary 
management,  or  terminate  the  provider 
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agreement.  In  addition,  HCFA  may 
impose  one  or  more  other  sanctions. 

The  statute  provides  that  when 
deficiencies  are  found  that  do  not  pose 
immediate  jeopardy,  HCFA  may  impose, 
in  heu  of  termination,  one  or  more 
sanctions,  which  include  temporary 
management,  civil  money  penalties,  and 
suspension  of  payments. 

While  Congress  broadly  outlines  the 
temporary  management  provision  in  the 
statute,  we  are  proposing  more  specific 
criteria  and  procedures  to  facilitate  the 
apphcation  of  this  sanction.  We  are  also 
recommending  that  the  temporary 
manager  be  given  blanket  authority  to 
appropriately  manage  a  facility,  to 
remove  the  threat  or  jeopardy,  tf 
necessary,  and  to  ensure  that  the 
necessary  action  is  taken  to  achieve 
compliance  within  the  timeframes  set 
forth  in  the  plan  of  correction.  We  have 
interpreted  the  role  of  the  temporary 
manager  to  be  tantamount  to  that  of  a 
facility  administrator.  We  are  proposing 
to  add  the  following: 

•  The  temporary  manager  would  have 
the  authority  to  hire,  terminate,  and 
reassign  staff;  obligate  funds,  alter  the 
facility's  administrative  procedures;  and 
otherwise  manage  the  HHA  to  correct 
the  deficiencies  and  to  protect  and 
assure  patient  health  and  safety. 

•  The  HHA  would  pay  the  temporary 
manager's  salary. 

The  salary  would  have  to — 

•  Be  commensurate  with  salaries  paid 
to  other  HHA  managers  in  the 
geographic  area  where  the  HHA  is 
located;  and 

•  Include  additional  costs  (such  as 
travel  allowance)  that  would  reasonably 
be  incurred  by  the  manager  and  would 
be  included  if  he  or  she  were  a  regular 
employee  of  the  HHA. 

In  order  to  be  appointed  temporary 
manager  of  an  HHA.  an  individual 
would  have  to: 

•  Be  licensed  as  an  HHA 
administrator  if  licensing  is  required  in 
the  State  in  if\^ich  the  HHA  is  located; 
or 

•  In  lieu  of  licensure,  have  at  least 
two  years  of  experience  as  an  HHA 
administrator,  and 

•  Be  able  to  provide  at  least  20  hours 
a  week  of  services  to  the  HHA. 

The  procedures  for  instalhng  a 
temporary  manager  when  deficiencies 
pose  immediate  jeopardy  are  as  follows: 

•  Within  5  days  from  the  last  day  of  a 
survey.  HCFA  would  grie  the  HHA 
notice  of  intent  to  appoint  a  temporary 
manager. 

•  In  the  notice.  HCFA  would  give  the 
HHA  the  option  of  accepting  lemporary 
management  and  making  available  to 
the  manager  sufficient  funds  and 


management  support  to  bring  the  facility 
into  compliance,  or  accepting 
termination  of  its  provider  agreement. 

•  I£  the  HHA  accepts  temporary 
management.  HCFA  would  approve  the 
selection  of  a  temporary  manager  based 
on  the  State's  recommendation  and 
would  install  the  temporary  manager 
within  10  days  from  the  last  day  of 
survey.  This  allows  for  a  total  of  10  days 
for  administrative  processing  of  the 
survey  findings,  (i.e.,  review  in  the 
survey  agency  and  the  regional  office), 
for  notice  as  required  before  imposing  a 
sanction  in  immediate  jeopardy 
situations,  for  the  HHA  to  respond  to 
the  notice,  and  for  the  actual  installation 
of  the  temporary  manager. 

When  deficiencies  do  not  pose 
immediate  jeopardy,  HCFA  sends  the 
notice  of  the  imposition  of  a  temporary 
manager  within  5  days  after  the  last  day 
of  survey.  The  notice  states  that  the 
temporary  manager,  if  available,  will  be 
installed  no  earlier  than  15  days  from 
the  date  of  the  notice. 

The  temporary  management 
terminates  when  HCFA — 

•  Determines  that  the  HHA  is  in 
compliance  with  all  conditions  of 
participation  and  has  the  capability  to 
remain  in  full  compliance;  or 

•  Terminates  the  provider  agreement 
because: 

— The  provider  requests  discontinuance 
of  temporary  management  while  still 
not  in  compliance  with  the  conditions 
of  participation;  or 
—HCFA  determines  that  the  HHA 
compUance  has  deteriorated  to  the 
point  of  precluding  continued 
participation  in  the  program. 
HCFA  may  also,  concurrent  with 
appointment  of  temporary  manager, 
impose  any  of  the  other  sanctions 
specified  in  §  486,410. 

We  believe  that  the  regulations  we 
are  proposing  at  §  468.426  would 
provide  the  temporary  manager  with  the 
authority,  training  and  experience 
necessary  to  manage  the  facility  and 
precipitate  positive  change.  However, 
temporary  management  is  meant  to  be 
more  than  just  assistance  to  the  facility. 
Congress  included  it  with  the  list  of 
intermediate  sanctions  which  implies 
that  it  is  a  form  of  penalty.  Therefore,  it 
should  not  be  provided  free  of  charge  to 
the  facility,  but  rather  at  the  facility's 
expense.  Otherwise,  providing  free 
managerial  staff  would,  in  essence,  be  a 
reward  to  deficient  facilities.  The 
timeframes  and  appeal  mechanisms  are 
consistent  with  those  established  for 
other  sanctions  and  those  pre-existing  in 
the  regulations. 

b.  Civil  money  penalties.  Section 
488.426  refers  the  reader  to  subpart  N  of 


part  488,  which  contains  Ihe  rules  for 
imposition  of  civil  money  penahies. 

c.  SuspenaJon  of  payment  for  new 
admissions.  We  propose  to  impose 
suspension  of  payment  for  all  new 
admissions  (§  488.430),  if  the  HHA  is 
found  to  still  be  out  of  compliance  90 
days  after  the  survey  that  first  identified 
the  deficiencies.  We  propose  that  the 
survey  agency  conduct  a  revisit  of  the 
HHA  no  later  than  60  days  from  the  last 
day  of  survey,  to  assess  whether  the 
condition  level  deficiencies  have  been 
corrected.  The  monies  withheld  would 
not  be  recouped  by  the  HHA.  The 
suspension  of  payment  sanction  would 
end  only  when  HCFA  found  (he  HHA  to 
be  in  substantial  compliance  with  all  of 
the  requirements  specified  in.  or 
developed  in  accordance  with,  sections 
1861(o)  and  1891(a)  of  the  Act.  At  such 
time,  HCFA  would  resume  payment  to 
the  HHA  (§  488.430).  As  part  of  this 
sanction.  Ihe  HHA  would  be  required  to 
notify  the  beneficiary,  before  initiating 
care,  of  the  fact  that  Medicare  payment 
is  not  available  because  of  the 
suspension  sanction,  and  the  HHA 
would  be  precluded  from  charging  the 
beneficiary  for  those  services  unless  it 
could  show  that  it  had  notified  the 
beneficiary  in  writing  before  initiating 
care. 

Support  for  these  additional 
requirements  is  found  in  section 
1881(a)(l)(E)(iii)  of  the  Act  and 
implementing  regulations  at  {  464.10(e) 
of  the  Medicare  rules,  which  provide 
that  the  patient  has  a  right  to  be 
informed  orally  and  in  writing,  before 
care  is  initiated,  as  to  the  services  that 
will  be  paid  for  by  Medicare  and  those 
for  which  the  patient  will  be 
responsible. 

d.  Suspension  of  payment  for  new 
admissions  who  require  particular  types 
of  services.  Section  488.432  specifies 
applicability  and  duration  of  suspension 
of  payment  for  particular  types  of 
services,  such  as  physical  therapy  or 
speech  pathology  services.  We  are 
proposing  this  sanction  tc  protect 
patients  from  substandard  care  in  those 
areas  in  which  an  HHA  is  deficient, 
while  permitting  continuation  of 
payment  for  the  types  of  services  that 
are  not  affected  by  the  deficiencies. 

The  requirements  for  terminating  the 
sanction  when  the  HHA  is  in  substantial 
compliance  with  the  condition  level 
requirements  and  for  notifying  the 
beneficiary  of  a  suspension  of  payment 
sanction  and  the  limitation  on  charges  to 
the  beneficiary,  discussed  in  coimection 
with  suspension  of  payment  for  all  new 
admissions,  apply  also  with  respect  to 
suspension  of  payment  for  new 
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part  488,  which  contains  Ihe  rules  for 
imposition  of  civil  money  penalties. 

c.  SuspenaJon  of  payment  for  new 
admissions.  We  propose  to  impose 
suspension  of  payment  for  all  new 
admissions  (§  488.430),  if  the  HHA  is 
found  to  still  be  out  of  compliance  90 
days  after  the  survey  that  first  identified 
the  deficiencies.  We  propose  that  the 
survey  agency  conduct  a  revisit  of  the 
HHA  no  later  than  60  days  from  the  last 
day  of  survey,  to  assess  whether  the 
condition  level  deficiencies  have  been 
corrected.  The  monies  withheld  would 
not  be  recouped  by  the  HHA.  The 
suspension  of  payment  sanction  would 
end  only  when  HCFA  found  the  HHA  to 
be  in  substantial  compliance  with  all  of 
the  requirements  specified  in,  or 
developed  in  accordance  with,  sections 
1861(o)  and  1891(a)  of  the  Act.  At  such 
time,  HCFA  would  resume  payment  to 
the  HHA  (§  488.430).  As  part  of  this 
sanction,  Ihe  HHA  would  be  required  to 
notify  the  beneficiary,  before  initiating 
care,  of  the  fact  that  Medicare  payment 
is  not  available  because  of  the 
suspension  sanction,  and  the  HHA 
would  be  precluded  from  charging  the 
beneficiary  for  those  services  unless  it 
could  show  that  it  had  notified  the 
beneficiary  in  writing  before  initiating 
care. 

Support  for  these  additional 
requirements  is  found  in  section 
18ei(a)(l)(E)(iii)  of  the  Act  and 
implementing  regulations  at  {  464.10(e) 
of  the  Medicare  rules,  which  protvide 
that  the  patient  has  a  right  to  be 
informed  orally  and  in  writing,  before 
care  is  initiated,  as  to  the  services  that 
will  be  paid  for  by  Medicare  and  those 
for  which  the  patient  will  be 
responsible. 

d.  Suspension  of  payment  for  new 
admissions  who  require  particular  types 
of  services.  Section  488.432  specifies 
applicability  and  duration  of  suspension 
of  payment  for  particular  types  of 
services,  such  as  physical  therapy  or 
speech  pathology  services.  We  are 
proposing  this  sanction  t(<  protect 
patients  from  substandard  care  in  those 
areas  in  which  an  HHA  is  deficient, 
while  permitting  continuation  of 
payment  for  the  types  of  services  that 
are  not  affected  by  the  deficiencies. 

The  requirements  for  terminating  the 
sanction  when  the  HHA  is  in  substantial 
compliance  with  the  condition  level 
requirements  and  for  notifying  the 
beneficiary  of  a  suspension  of  payment 
sanction  and  the  limitation  on  charges  to 
the  beneficiary,  discussed  in  connection 
with  suspension  of  payment  for  all  new 
admissions,  apply  also  with  respect  to 
suspension  of  payment  for  new 


admissions  who  require  particular  types 
of  services. 

e.  State  survey  agency  monitoring  and 
directed  plan  of  correction.  Sections 
488.436  and  488.438  pertain  to  State 
survey  agency  monitoring  and  directed 
plans  of  correction,  respectively.  State 
survey  agency  monitoring  is  a  procedure 
that  is  already  in  place  as  part  of  the 
revisit  process  for  monitoring  progress 
towards  the  correction  of  deficiencies. 
However,  State  survey  agency 
monitoring  as  a  sanction  would  enable 
the  State  survey  agency  or  HCFA,  or 
both,  to  monitor  progress  towards 
compliance  more  frequently  when  the 
nature  and  severity  of  the  deficiencies 
justify  closer  oversight.  We  propose  to 
,  use  State  agency  monitors  who  have 
expertise  in  the  area  or  areas  in  which 
the  HHA  has  deficiencies.  However, 
they  would  function  as  observers  only, 
not  as  consultants  or  managers. 

Imposing  directed  plans  of  correction 
as  a  sanction  would  enable  the  State 
agency,  temporary  manager,  or  HCFA  to 
develop  a  plan  of  correction  which 
would  require  a  facility  to  take 
correction  action  within  specified 
timeframes.  We  propose  to  establish 
State  monitoring  and  directed  plans  of 
correction  in  accordance  with  our 
authority  under  section  18gi(f)(2)(B), 
which  states  that,  "the  sanctions 
specified  in  Subparagraph  A  are  in 
addition  to  sanctions  otherwise 
available  under  State  or  Federal  law 
and  shall  not  be  construed  as  limiting 
other  remedies,  including  any  remedy 
available  to  an  individual  at  common 
law."  Both  state  monitoring  and  directed 
plans  of  correction  are  available  under 
the  authority  of  other  sections  of  Federal 
law,  for  other  types  of  facilities.  In  an 
effort  to  maintain  consistency  of 
enforcement  approach  wherever 
possible,  among  all  providers  and 
suppliers,  we  are  proposing  extending 
such  sanctions  to  HHAs. 

Both  State  monitoring  and  directed 
plans  of  correction  would  allow  the 
State  agency  or  HCFA,  or  both,  to 
become  directly  involved  in  the 
establishment  and  oversight  of  the 
correction  process. 

12.  Termination  of  provider 
agreement.  Section  488.440  makes  clear 
that  termination  of  a  provider  agreement 
effectively  terminates  continuation  of 
payments  and  any  alternative  sanctions 
that  were  imposed,  regardless  of  the 
timeframes  previously  specified  for 
continuation  of  payments  and  for 
alternative  sanctions.  This  section  also 
sets  forth  the  following: 

•  The  basis  and  timeframes  for 
termination  of  a  provider  agreement,  are 
based  on  section  1891(e)  of  the  Act  and 
S  489  53  of  the  Medicare  rules.  (The 


HHA's  provider  agreement  is  terminated 
if  condition  level  deficiencies  have  not 
been  corrected  within  6  months  from 
last  day  of  survey.) 

•  The  effect  of  termination  of  the 
Medicare  provider  agreement  of  an 
HHA  that  also  participates  in  Medicaid. 

•  The  advance  notice  periods,  which 
are  based  on  the  timeframes  established 
in  S  489.53(c)  of  the  Medicare  rules. 

In  the  latter  situation,  HCFA  notifies 
the  State  Medicaid  agency  of — 

•  The  reason  for,  and  effective  date  of, 
termination  from  Medicare:  and 

•  The  fact  that,  with  one  exception. 
Federal  financial  participation  (FFP)  is 
not  available  in  State  payments  for 
services  furnished  by  that  HHA  after  the 
effective  date  of  termination  from 
Medicare, 

Denial  of  FFP  is  based  on  S  440.70  of 
the  Medicaid  rules,  which  defines  "home 
health  agency"  as  an  agency  or 
organization  "that  meets  the 
requirements  for  participation  in 
Medicare",  Services  furnished  by  an 
HHA  which  does  not  meet  those 
participation  requirements  are  not 
subject  to  FFP  because  they  are  not 
"home  health  services",  and  cannot  be 
considered  "medical  assistance", 

13.  Continuation  of  FFP  for  home 
health  services.  In  connection  with  this 
provision,  we  are  proposing  an 
exception  under  which  FFP  would  be 
available,  for  up  to  30  days  after  the 
HHA  is  terminated  from  Medicare,  as 
necessary  for  the  HHA  to  discharge 
Medicaid  patients  from  care  or  refer 
them  to  other  HHAs.  This  proposed 
exception  constitutes  a  change  from 
current  policy  under  which — 

•  Medicare  payments  may  be  made 
for  home  health  services  (as  well  as  for 
inpatient  care  in  a  hospital  or  a  long- 
term  care  facility)  furnished  under  a 
plan  of  care  established  before  the 
effective  date  of  termination  of  the 
Medicare  provider  agreement  (§  489.55 
of  the  rules  on  Medicare  provider 
agreements):  but 

•  FFP  in  Medicaid  payments  for 
services  furnished  within  30  days  after 
termination  of  a  Medicaid  provider 
agreement  is  limited  to  payment  for 
institutional  services,  i.e.,  services 
furnished  in  inpatient  facilities  (S  441.11 
of  the  Medicaid  rules). 

The  proposed  change  would  make  the 
Medicaid  rules  consistent  with  the 
Medicare  rules  and  would  recognize  the 
fact  that  Medicaid  patients  need  time  for 
orderly  transfer  just  as  much  as 
Medicare  patients  do.  The  proposed 
change  is  reflected  in  amendments  to 
S  441.11. 

14.  Civil  money  penalties. 


Note:  Because  ci\il  money  penalty 
provisions  are  more  complex  than  the 
provisions  of  other  alternative  sanctions,  we 
propose  to  put  those  provisions  in  a  separate 
subpart  N  (Si  46e.70(M8a.718). 

Section  1891(f)(3]  of  the  act  requires 
the  Secretary  to  develop  and  implement 
specific  procedures  for  determining  the 
conditions  under  which  intermediate 
sanctions  are  to  be  applied,  including 
the  amount  of  any  fines  and  the  severity 
of  each  sanction.  Section  1891(f)(2)  of 
the  Act  specifies  that  the  sanctions  shall 
include  civil  money  penalties  in  an 
amount  not  to  exceed  $10,000  for  each 
day  of  noncompliance.  Because  the  law 
directs  us  to  establish  the  amounts  of 
fines  and  the  levels  of  severity,  we 
propose  the  following  range  of  penalty 
amounts,  based  on  two  levels  of 
severity: 

a.  For  a  condition  level  deficiency  that 
poses  immediate  jeopardy  to  patient 
health  and  safety,  the  range  would  be 
from  $3,050  to  $10,000  per  day  of 
noncompliance. 

b.  For  a  condition  level  deficiency  that 
does  not  pose  immediate  jeopardy,  the 
range  would  be  from  $50  to  $3,000  per 
day  of  noncompliance. 

Since  deficiencies  take  on  greater  of 
lesser  significance  depending  on  the 
specific  circumstances  at  a  particular 
time  it  would  be  impossible  to  assign  a 
specific  monetary  amount  for  each  type 
of  noncompliance  that  is  found.  The 
amount  of  the  penalty  must  reflect  the 
seriousness  of  each  particular  violation. 
We  believe  that  consideration  of  certain 
specified  factors  will  enable  us  to  select 
the  amount  that  is  appropriate  for  each 
situation. 

We  believe  that  these  penalty 
amounts  would  provide  the  economic 
motivation  for  providers  to  achieve 
compliance  and  would  decrease  any 
monetary  advantage  that  might  result 
from  remaining  out  of  compliance. 

Sections  488.700  and  488.702  set  forth 
the  basis  and  scope  of  civil  money 
penalties  and  define  terms. 

Section  488.705  provides  that  HCFA 
may  impose  a  civil  money  penalty — 

•  When  the  provider  is  found  to  have 
condition  level  deficiencies,  regardless 
of  whether  they  pose  immediate 
jeopardy  to  patient  health  and  safety; 
and 

•  In  addition  to  any  other  alternative 
sanctions. 

Section  488.708  sets  forth— 

•  The  factors  that  HCFA  considers 
when  determining  the  amount  of  the 
penalty: 

•  The  range  and  specific  daily 
amounts  of  civil  money  penalties;  and 

•  The  fact  that  HCFA  may  increase  or 
decrease  the  daily  penalty  amount 
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depending  on  specified  circumstances. 
This  responds  to  the  requirement 
(section  1891(f)(3)  of  the  Act)  that  HCFA 
provide  for  more  severe  fines  for  repeat 
or  uncorrected  deficiencies. 

The  factors  to  be  considered  in  setting 
the  daily  penalty  amount  include  the 
facility's  culpability,  previous 
compliance  history,  and  financial 
condition,  as  well  as  the  nature  and 
duration  of  noncompliance  and  the 
category  of  requirements  with  which  the 
facility  is  out  of  compliance. 

Section  488.710  sets  forth  the 
procedures  for  imposing  civil  money 
penalties  (■which  include  notice  of 
intent);  the  appeals  procedures;  and  the 
fact  that  HCFA -may  reduce  the  penalty 
amount  by  35  percent  if  the  facility 
waives  its  right  1o  an  AL)  hearing  and 
appeals  council  review. 

Written  notice  of  intent  is  sent  at  least 
2  days  but  not  more  than  4  days  before 
the  effective  date  of  the  penalty  in 
immediate  jeopardy  situations  and  at 
least  15  days  before  the  effective  date  in 
all  other  situations.  The  purpose  of  the 
advance  notice  is  to  afford  the  HHA  an 
opportunity  to  correct  deficiencies,  and 
is  consistent  with  notice  provided  to 
other  types  of  facilities. 

For  civil  money  penalties,  the  law 
makes  applicable  the  provisions  of 
section  1128A  of  the  Act  which,  in 
■effect,  provide  for  an  ALJ  hearing  and 
for  judicial  review  by  a  U.S.  Court  of 
Appeals.  As  noted  in  sections  B5  and  B7 
of  this  preamble,  we  propose  to^ 

•  Make  the  appropriate  provisions  of 
part  498  of  the  HCFA  rule  (ALJ  hearings 
and  Appeals  Council  review)  applicable 
to  the  imposition  of  any  alternative 
sanctions;  and 

•  Specify  that  judicial  review  is 
available  only  for  civil  money  penalties, 
as  provided  in  the  statute. 

We  believe  that  the  35  percent 
reduction  in  the  penalty  amount  reflects 
a  savings  of  costs  that  would  otherwise 
be  incurred,  by  the  facility  and  the 
government,  to  formally  adjudicate  the 
dispute.  However,  the  provider  is  free  to 
reject  the  option  to  waive  the  right  to  a 
hearing. 

Section  488.712  provides  that — 

•  The  effective  date  of  the  penalty  is 
10  days  after  the  last  day  of  the  survey 
that  found  the  deficiencies  if  there  is 
immediate  jeopardy  to  patient  health 
and  safety,  and  20  days  after  last  day  of 
survey  when  there  is  no  immediate 
jeopardy;  and 

•  The  penalty  ends  the  day  before  the 
deficiencies  are  corrected  or,  if  they  are 
not  corrected,  the  day  before  program 
participation  ends. 

Since  the  imposition  of  a  civil  money 
penahy  is  pos^oned  during  the 


pendency  of  a  hearing,  the  penalty  must 
be  made  retroactive  in  these  types  of 
situations.  Therefore,  we  propose  to 
make  the  penalty  retroactive  to  the  10th 
day  after  the  last  day  of  the  survey  it 
there  is  immediate  jeopardy,  and  the 
20th  day  after  the  last  day  of  the  survey 
if  there  is  no  immediate  jeopardy.  The  10 
day  and  20  day  timeframes  take  into 
consideration  the  2-4  day  and  15  day 
notificbtion  requirements  set  forth  in 
§  488.710. 

Sections  488.714  and  488.716  set  forth 
the  rules  for  timing,  computation,  and 
notice  of  total  penalty  amount,  and 
specify  the  due  date  for  payment  of  that 
amount,  plus  interest  accrued  on  unpaid 
balance.  The  addition  of  interest  is 
intended  to  motivate  prompt  payment. 

Section  488.718  provides  that— 

•  The  penalty  amount  may  be 
deducted  from  any  sums  owed  by  the 
United  States  to  the  sanctioned 
provider 

•  Interest  accrues  on  the  unpaid 
balance  beginning  on  the  due  date;  and 

•  HCFA  may  settle  any  case  at  any 
time  before  the  AL]  issues  a  hearing 
decision. 

C.  Part  489  amendments 

These  amendments  would  revise  the 
authority  citation,  change  the  notice 
period  in  immediate  jeopardy  situations, 
and  correct  outdated  cross-references. 

D.  Technical  amendments 

The  technical  amendments  to  part  488 
are  necessary  to  update  a  definition  and 
correct  internal  cross  references. 
Changes  to  part  498  will  be  developed  in 
a  separate  regulation. 

IV.  Regulatory  Impact  Statement 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
proposed  regulation  that  meets  one  of 
the  EO.  12291  criteria  for  a  "major  rule"; 
that  is.  that  will  be  likely  to  result  in^— 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  e^qjdrt 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatoi^ 
Flexibility  Act  (RFA)  (5  U.S.C.  801 
through  602),  unless  the  Secretary 
certifies  that  a  regulation  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
HHAs  as  small  entities.  Individuals  and 
States  are  not  included  in  the  definition 
of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  « 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  803 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  which  is 
located  outside  of  a  metropolitan 
statistical  area  and  has  fewer  than  50 
beds. 

For  the  most  part,  these  regulatory 
amendments  conform  the  regulations  to 
the  legislative  provisions.  We  expect 
some  incremental  increases  in 
expenditures  beyond  those  that  have 
already  occurred,  subsequent  to  the 
implementation  of  the  legislative 
provisions.  At  this  time  we  are  unable  to 
calculate  these  costs  because  of  the  lack 
of  data.  However,  we  encourage 
comments  and  submission  of  any 
applicable  data  concerning  these 
regulations,  particularly  if  there  is  a 
perception  that  they  may  result  in 
significant  increased  costs.  We  believe 
that  these  proposed  regulations  do  not 
meet  any  of  the  criteria  for  a  major  rule 
under  E.0. 12291.  fai  addition,  for  the 
above  reasons,  we  believe,  and  the 
Secretary  certifies,  that  this  proposed 
nile  would  not  have  a  significant 
economic  nnpact  on  a  substantial 
number  of  small  entities  or  small  fural 
hospitals.  We  have,  therefore,  not 
prepared  a  regulatory  fiexibihty 
analysis  or  rural  impact  analysis. 

V.  Paperwork  Reduction  Act 

Sections  488.354(d)  and  488.420  of 
these  rules  require  submission  of  plans 
of  correction  that  involve  collection  of 
information  and  are,  therefore,  subject 
to  review  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980.  When  0MB 
approves  these  requirements,  we  will 
publish  a  Federal  Register  notice  to  that 
effect.  It  is  estimated  that  the 
development  of  a  plan  of  correction 
requires  an  average  of  5  hours.  If  you 
comment  on  this  requirement,  please 
send  a  copy  of  those  comments  directly 
to:  Office  oif  Information  and  Regulatory 
Affairs.  Office  of  Managenmnt  and 
Budget,  Room  3002,  New  Executive    • 
Office  Bldg.,  Washington,  DC  20503, 
attention;  Allison  Herron,  Desk  Officer 
for  HCFA. 


VI.  Response  to  Comments 

Because  of  the  many  comm 
receive,  we  cannot  respond  tc 
individually.  However,  in  the 
to  the  final  rule  we  will  discui 
timely  comments. 

List  of  Subjects 

42  CFR  Part  441 

Family  planning,  Grant  pro] 
health.  Infants  and  children,  I 
Penalties.  Prescription  drugs, 
and  recordkeeping  requireme 

42  CFR  Part  488 

Health  facilities,  Survey  an 
certification.  Forms  and  guide 

42  CFR  Part  489 

Health  facilities,  Medicare. 

42  CFR  chapter  IV  would  b 
as  set  forth  below: 

PART  441-SERVICES: 
REQUIREMENTS  AND  LIMIT 
APPLICABLE  TO  SPECIFIC ! 

1.  The  authority  citation  co 
read  as  follows: 

Authority:  Sec.  1102  of  the  SocJ 
Act  (42  U.S.C.  1302). 

2.  Section  441.11  is  amende 
the  heading  and  paragraph  (a 
add  a  new  paragraph  (c)(9),  t( 
follows: 

S  441.11    Continuation  of  FFP  f 
MTvlces. 

(a)  Basic  conditions  for  cor 
of  FFP*  *  * 

(1)  The  Medicaid  payments 
recipients  admitted  to  the  fac 
accepted  for  care  before  the  ( 
date  of  termination  or  expire! 

(c)  Services  for  which  FFP 
continued'  '  * 
(9)  Home  health  services. 

1.  The  heading  of  part  488  i 
read  as  set  forth  above. 

PART  488— SURVEY  AND 
CERTIFICATION  PROCEDUI 
ALTERNATIVE  SANCTIONS 
CERTAIN  PROVIDERS  AND 
SUPPLIERS 

2.  In  part  488  the  table  of  ci 
amended  by  adding  subparts 
and  the  authority  citation  is  i 
follows: 


'  Friday.  August  2.  1991  /  Proposed  Rules 
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significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  we  consider  all 
HHAs  as  small  entities.  Individuals  and 
States  are  not  included  in  the  definition 
of  a  small  entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102[b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  which  is 
located  outside  of  a  metropolitan 
statistical  area  and  has  fewer  than  50 
beds. 

For  the  most  part,  these  regulatory 
amendments  conform  the  regulations  to 
the  legislative  provisions.  We  expect 
some  incremental  increases  in 
expenditures  beyond  those  that  have 
already  occurred,  subsequent  to  the 
implementation  of  the  legislative 
provisions.  At  this  time  we  are  unable  to 
calculate  these  costs  because  of  the  lack 
of  data.  However,  we  encourage 
comments  and  submission  of  any 
applicable  data  concerning  these 
regulations,  particularly  if  there  is  a 
perception  that  they  may  result  in 
significant  increased  costs.  We  believe 
that  these  proposed  regulations  do  not 
meet  any  of  the  criteria  for  a  major  rule 
under  E.0. 12291.  In  addition,  ior  the 
above  reasons,  we  believe,  and  the 
Secretary  certifies,  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  small  rural 
hospitals.  We  have,  therefore,  not 
prepared  a  regulatory  flexibility 
analysis  or  rural  impact  analysis. 

V.  Paperworic  Reduction  Act 

Sections  488.354(d)  and  488.420  of 
these  rules  require  submission  of  plans 
of  correction  that  involve  collection  of 
information  and  are.  therefore,  subject 
to  review  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980.  When  0MB 
approves  these  requirements,  we  will 
publish  a  Federal  Register  notice  to  that 
effect.  It  is  estimated  that  the 
development  of  a  plan  of  correction 
requires  an  average  of  5  hours.  If  you 
comment  on  this  requirement,  please 
send  a  copy  of  those  comments  directly 
to:  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Room  3002,  New  Executive     • 
Office  Bldg..  Washington.  DC  20503. 
attention;  AlKson  Herron.  Desk  Officer 
for  HCFA. 


VI.  Response  to  Comments 

Because  of  the  many  comments  we 
receive,  we  cannot  respond  to  them 
individually,  However,  in  the  preamble 
to  the  final  rule  we  will  discuss  all 
timely  comments. 

List  of  Subjects 

42  CFR  Part  441 

Family  planning.  Grant  programs- 
health.  Infants  and  children,  Medicaid, 
Penalties,  Prescription  drugs,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  488 

Health  facilities,  Survey  and 
certification.  Forms  and  guidelines. 

42  CFR  Part  489 

Health  facilities,  Medicare. 

42  CFR  chapter  IV  would  be  amended 
as  set  forth  below: 

PART  441— SERVICES: 
REQUIREMENTS  AND  LIMITS 
APPLICABLE  TO  SPECIFIC  SERVICES 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  441.11  is  amended  to  revise 
the  heading  and  paragraph  (a)(1)  and 
add  a  new  paragraph  (c)(9),  to  read  as 
follows: 

S  44 1 .  11    Continuation  of  FFP  for  certain 
Mfvlcea. 

(a)  Basic  conditions  for  continuation 
of  FFP*  *  • 

(1)  The  Medicaid  payments  are  for 
recipients  admitted  to  the  facility  or 
accepted  for  care  before  the  effective 
date  of  termination  or  expiration. 


(c)  Services  for  which  FFP  may  be 
continued*  *  * 
(9)  Home  health  services. 

1.  The  heading  of  part  488  is  revised  to 
read  as  set  forth  above. 

PART  488— SURVEY  AND 
CERTIFICATION  PROCEDURES; 
ALTERNATIVE  SANCTIONS  FOR 
CERTAIN  PROVIDERS  AND 
SUPPLIERS 

2.  In  part  488  the  table  of  contents  is 
amended  by  adding  subparts  H.  I  and  N 
and  the  authority  citation  is  revised  as 
follows: 


Subparts  D-Q    [RMerved] 

Subpart  hi— Survey  Requirements  for  Home 
Healtti  Agenciee 

Sec. 

488.350    Basis  and  scope. 

486.352    Deflnitions. 

488.354    Unannounced  surveys. 

488.356    Timing  and  frequency  of  standard 

surveys. 
488.358    Special  surveys. 
468.360    Requirements  for  all  surveys  and  for 

surveyors. 

Subpart  I— Alternative  Sanctions  for  Home 
Health  Aoencies  (HHAs) 

468.400    Basis  and  scope. 

486.402    Deflnitions. 

488.404    General  considerations. 

488.410    Available  alternative  sanctions. 

466.416    Action  when  deficiencies  pose 

immediate  jeopardy  to  patient  health  and 

safety. 
486.416    Action  when  there  are  deHciencies 

at  the  condition  level  but  they  do  not 

pose  immediate  jeopardy  to  patient 

health  and  safety. 
488.420    Action  when  deficiencies  are  below 

the  condition  level. 
488.422    Continuation  of  payments  to  HHAs 

with  deficiencies. 
488.426    Temporary  management. 
488.426    Civil  money  penalties. 
486.430    Suspension  of  payment  for  new 

admissions. 
488.432    Suspension  of  payment  for  new 

admissions  who  require  particular  types 

of  services. 
468.436    State  survey  agency  monitoring. 
486.436    Directed  plan  of  correction. 
486.440    Termination  of  provider  agreement. 

Subparts  J-M    [Reserved] 

Subpart  N— Civil  Money  Penaitiss 

486.700    Basis  and  scope. 

488.702    Definitions. 

488.705    Basis  for  imposing  a  civil  money 

penalty. 
468.708    Amount  of  penalty. 
488.710    Procedure  for  imposition  of  civil 

money  penalty. 
486.712    Effective  date  and  duration  of 

penalty. 
468.714    Computation  and  notice  of  total 

penalty  amount. 
468.716    Due  date  for  payment  of  penalty. 
488.716    Collection  and  settlement. 

Authority:  Sees.  1102. 1814. 1846.  6161, 1864. 
1965, 1666. 1871. 1680. 1681. 1883,  and  1891  of 
the  Social  Security  Act  (42  U.S.C.  1302. 1395f. 
13g5w-2. 1395X.  1395aa.  1395bb,  139Scc, 
1395hh,  1395qq,  13g5rr,  1395tt,  and  1395bbb). 

3.  New  subparts  H,  I,  and  N  are 
added,  to  read  as  follows: 

Subpart  H— Survey  Requirements  for 
Horn*  Health  Agencies 

{484.350    Basis  and  scope. 

(a)  Statutory  basis:  This  subpart  is 
based  on  section  1891(c)  of  the  Act, 
which  establishes  specific  requirements 
for  surveys  of  HHAs. 


(b)  Scope.  This  subpart  establishes 
specific  rules  for  survey  of  HHAs  by 
State  survey  agencies  and  explains 
HCFA's  participation  with  respect  to 
those  rules. 

S4M.352    Definitions. 

Abbreviated  survey  means  a  survey 
that  does  not  cover  all  the  aspects 
covered  in  a  standard  or  extended 
survey,  but  rather  focuses  on  particular 
aspects  that  relate,  for  example,  to 
change  in  ownership  of  the  HHA  or 
complaints  received. 

Condition  level  deficiency  means 
noncompliance  with  any  of  the 
conditions  sets  forth  in  part  484  of  this 
chapter,  and  Lower  level  deficiency  or 
Deficiency  below  the  condition  level 
means  noncompliance  with  any  of  the 
standards  that  make  up  each  condition. 

Extended  survey  means  a  survey  that 
focuses  on  the  HHA's  policies  and 
procedures  to  determine  the  cause  of 
one  or  more  condition  level  deficiencies 
or  of  any  other  conditions  that  make 
further  examination  desirable.  An 
extended  survey  further  documents  the 
actual  care  being  provided  or  the  patient 
outcomes,  and  explores  the  extent  to 
which  structure  and  process  factors 
such  as  written  policies  and  procedures, 
staff  qualifications  and  functions,  and 
specific  agreements  and  contracts  of  the 
HHA  may  have  contributed  to  the 
outcomes. 

Home  health  agency  means  a  public 
agency  or  private  organization,  or  a 
subdivision  of  such  an  agency  or 
organization  that  meets  the 
requirements  that  meets  the 
requirements  of  section  1861(o)  of  the 
Act. 

Partial  Extended  Survey  means  a 
limited  survey  that  does  to  cover  all  of 
the  HHA's  policies  and  procedures  as  in 
a  full  extended  survey,  but  rather 
focuses  on  specific  structure  or  process 
features  to  determine  the  cause  of  a 
condition  level  deficiency  or  any  other 
circumstance  that  makes  further 
examination  desirable. 

Standard  survey  means  a  survey  that 
includes  the  following: 

(1)  Review  of  a  sample  of  clinical 
records  and  plans  of  care. 

(2)  Case-mix  stratified  sampling  of 
home  visits,  using  functional  assessment 
instruments  developed,  tested,  and 
validated  by  HCFA  to  assess  the  quality 
of  care  and  services  furnished  (including 
nurse  and  home  health  aide  services),  as 
measured  by  indicators  of  medical, 
nursing,  and  rehabilitative  care. 

(3)  Review  of  patient  rights. 

(4)  Review  of  compliance  %vith 
Federal,  State  and  local  laws,  disclosure 
and  ownership  information,  and 
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accepted  professional  standards  and 
principles. 

§  4M.354    Unannounced  wjoeys. 

(a)  All  surveys  of  a  participating  HHA 
must  be  unannounced. 

(b)  Once  a  year  HCFA  reviews  each 
State's  scheduling  and  surveying 
procedures  to  determine  whether  those 
procedures  include  reasonable 
safeguards  against  giving  HHAs  notice 
of  impending  surveys 

(c)  If  HCFA  finds  that  a  survey  agency 
representative  or  any  other  person  has 
given  such  notice  to  one  or  more  HHAs. 
it  refers  the  matter  to  the  OIG.  The 
OIG— 

(1)  Administers  civil  money  penalties, 
which  may  be  up  to  $2000  for  each 
individual  who  notifies  an  HHA  or 
causes  an  HHA  to  be  notified  of  the 
date  or  time  of  a  scheduled  survey:  and 

(2)  Provides  for  appeals  from,  and 
hearings  on,  imposition  of  those 
penalties,  in  accordance  with  part  1003 
of  this  title  fHearings  are  before  an 
Administrative  Law  Judge  of  the 
Departmental  Appeals  Board.) 

(d)  If  a  survey  agency  gives  notice  of 
an  impending  survey  through  its 
scheduling  and  surveying  procedures, 
HCFA  takes  corrective  action,  which 
may  include  the  following: 

(1)  Require  the  State  to  submit  a 
corrective  action  plan. 

(2)  Provide  technical  assistance  on,  or 
actually  direct  the  scheduling  of 
surveys. 

[3]  Provide  training  to  individual 
employees  on  proper  methods  of 
scheduling  without  alerting  the  HHA. 

§  488.356    Timing  and  frequency  of 
standard  surveys. 

(a)  Frequency.  (I)  The  State  survey 
agency  must  perform  a  standard  survey 
of  each  participating  HHA  at  least  every 
15  months. 

[2)  The  average  survey  frequency  for 
all  standard  survejra  of  HHAs  in  each 
State  may  not  exceed  12  months. 

(3)  The  State  survey  agency  on  HCFA 
may  perform  surveys  as  often  as 
neoessary  to  ascertain  compliance  or 
confirm  correction  of  deficiencies  under 
a  plan  of  correction. 

(b)  Monitoring  by  HCFA.  (1)  HCFA 
determines  each  State's  statewide 
average  interval  at  the  end  of  each  fiscal 
year  by  comparing  the  last  date  of  the 
most  recent  standard  survey  with  the 
last  date  of  the  preceding  standard 
survey  for  each  participating  HHA. 
(Abbreviated  surveys  are  not  included 
in  this  determination.) 

(2)  HCFA  provides  technical  or 
educational  ftssistance  to  ensure  that 
State  survey  agencies  comply  "with  the 
12-month  a\  erage  interval  reguirement. 


(3)  HCFA  may  require  the  State 
survey  agency  to  submit  a  plan  to 
ensure  compliance  with  the  12-month 
average  interval. 

§  488.358    Special  surveys. 

(a)  General  rules. — (1)  Scope  of 
special  surveys.  A  special  survey  may, 
depending  on  the  circumstances,  be  a 
"standard"  survey,  an  abbreviated 
survey,  a  partial  extended  survey  or  an 
extended  survey.  It  is  conducted  in 
response  to  a  triggering  event  or 
particular  occurrence  as  set  forth  in 
paragraph  (a)(2)  of  this  section.  If  a 
special  survey  is  conducted,  it  is  in 
addition  to  the  standard  survey  required 
in  §  488.356. 

(2)  Triggering  events.  A  special 
purpose  survey  is  usually  performed 
when  there  is  a  change  in  ownership, 
administration,  or  management,  or  when 
circumstances  other  than  deficiencies  at 
the  condition  of  participation  level  are 
found:  it  is  always  performed  when — 

(i)  During  a  standard  survey,  an  HHA 
is  found  to  have  furnished  substandard 
care:  or 

(ii)  Significant  complaints  against  the 
HHA  are  received. 

(b)  Survey  after  change  in  ownership, 
administration,  or  management.  (l)The 
purpose  of  this  special  survey  is  to 
determine  whether  the  change  has 
caused  any  decline  in  the  quality  of 
services. 

(2)  The  State  agency  decides  whether 
to  perform  a  special  survey.  If  a  special 
survey  is  conducted,  the  State  agency 
conducts  a  standard  survey  unless 
specific  information  indicates  that  no 
decline  in  the  quality  of  services  has 
occurred,  in  which  case  an  abbreviate 
survey  is  performed  to  verify  the 
information.  If  the  agency  decides  to 
perform  a  special  survey,  it  must  carry 
out  that  survey  within  60  days  after  the 
change  in  ownership,  administration,  or 
management. 

(c)  Survey  with  HHA  has  furnished 
substandard  care.  For  each  HHA  that  is 
found,  at  the  completion  of  a  standard 
survey,  to  be  furnishing  substandard 
care,  that  is,  to  have  deficiencies  at  the 
condition  level,  the  State  survey  agency 
must  perform  an  extended  or  partial 
extended  survey  within  2  weeks  after 
completion  of  the  standard  survey.  The 
State  survey  agency  decides  whether  to 
perform  an  extended  or  a  partial 
extended  survey  depending  on  the  scope 
and  severity  of  the  substandard  care. 
When  there  is  an  indication  of 
inadequate  home  health  aide  services, 
the  extended  or  partial  extended  survey 
includes  a  random  sampling  of  home 
health  aide  training  and  competency 
evaluation  files  and  interviews  to 
determine  whether  home  health  aides 


have  completed  required  training  and 
inservice  education  and  met  competency 
requirements. 

(d)  Survey  in  response  to  significant 
complaints.  (1)  A  complaint  is 
considered  significant  if  the  reported 
circumstance  or  practice  has  the 
potential  to  affect  adversely  the  quality 
of  patient  care  furnished  by  the  HFIA. 

(2)  The  State  survey  agency  must 
perform  a  standard  or  abbreviated 
survey  within  60  days  after  one  or  more 
significant  complaints  have  been 
received  from  any  soxu-ce,  by  HCFA  or 
by  any  of  the  following: 

(i)  The  State. 

(ii)  The  entity  responsible  for  licensing 
of  HHAs. 

(iii)  The  State  or  local  agency 
responsible  for  maintaining  a  toll-free 
hot  line  and  investigative  unit  under 
section  1864(a]  of  the  Act. 

(iv)  Any  other  appropriate  Federal. 
State,  or  local  agency. 

§  488.360    Requirements  for  all  surveys 
and  for  surveyors. 

(a)  General  rules.  (1)  Surveys  are 
conducted  by  State  survey  agency  or 
HCFA  surveyors  who  use  their 
professional  judgment,  in  concert  with 
Federal  forms  and  procedures,  to^ 

(i)  Evaluate  the  quality  and  scope  of 
services  furnished;  and 

(ii)  Determine  compliance  with  the 
Federal  conditions  of  participation  and 
other  requirements. 

(2)  Surveyors  are  required  to  use 
Federal  forms,  procedures,  and  survey 
methods,  as  p?escribed  by  HCFA,  to 
ensure  uniformity  and  consistency  in  the 
interpretation  and  application  of  Federal 
requirements. 

(3)  Surveys  must  be  performed  by  a 
registered  nurse  or  a  team  that  includes 
a  registered  nurse. 

(4)  All  surveyors  must  have  completed 
the  training  and  assessment  program 
specified  in  paragraph  (b)  of  this 
section.  However,  the  survey  agency 
may  permit  an  individual  who  has  not 
completed  the  training  program,  to 
observe  survey  activities  under  the 
supervision  of  a  surveyor  who  has 
successfully  completed  the  required 
program. 

(5)  Either  of  the  following 
circumstances  disqualifies  a  surveyor 
for  surveying  a  particular  HHA: 

(i)  The  surveyor  currently  serves,  or 
within  the  previous  two  years  served,  on 
the  staff  of,  or  as  a  consultant  to.  that 
HHA. 

(ii)  The  surveyor  or  an  immediate 
relative  of  the  surveyor  has  a  direct  or 
indirect  ownership  or  controlling 
interest  of  5  percent  or  more  in  the 
capital,  the  stock,  or  the  profits  of  the 


HHA,  or  has  an  ownership 
percent  or  more  in  any  moi 
of  trust  or  other  obligation 
secured  by  the  HHA  and  tl 
percent  or  more  of  the  HHi 

(6)  Terminology  and  prot 
As  used  in  paragraph  (a)(6 
section,  immediate  relativi 
husband  or  wife;  natural  oi 
parent,  child,  or  sibling:  stc 
stepchild,  steptarother  or  si 
father-in-law,  mother-in-la 
daughter-in-law;  grandpan 
grandchild;  and  spouse  of  j 
or  grandchild. 

(ii)  The  procedures  for  d 
indirect  interest  are  those  i 
S  420.202(a)  of  this  chapter 

(b)  Specific  requirement 
surveyors.  A  surveyor  muj 

(1)  Have  experience  in  ii 
evaluating,  and  reporting  c 
findings  on  health  care  fac 

(2)  Have  successfully  co 
training  program  in  the  coi 
standard  and  extended  sui 
including  the  use  of  the  fui 
assessment  instrument. 

Subpart  I— Alternative  Sa 
Home  Health  Agencies  (t- 

S4M.4O0    Basts  and  scope. 

(a)  Statutory  basis.  Sect 
Act  requires  the  Secretary 
and  implement — 

(1)  A  range  of  intermedi 
to  apply  to  HHAs  that  are 
compliance  with  the  condi 
participation  in  Medicare; 

(2)  Appropriate  procedu 
appealing  determinations 
those  sanctions;  and 

(3)  Specific  procedures  i 
how  each  intermediate  sa: 
applied,  the  amounts  of  ai 
the  severity  of  each  penal 
procedures  must  be  desigi 
minimize  the  time  betwee: 
identification  of  violationi 
imposition  of  the  sanction 
for  imposition  of  incremer 
severe  fines  for  repeated  i 
deficiencies. 

(b)  Scope.  (1)  This  subp 
procedures  that  HCFA  fol 
sanctions  alternative  to  te 
provider  agreement  when 
longer  complies  with  the  < 
participation  set  forth  els( 
chapter. 

(2)  The  rules  that  goveri 
civil  money  penalties  are 
in  subpart  N  of  this  part. 

(3)  The  procedures  for  t 
a  previder  agreement  are 
in  subpart  E  of  part  469  oi 
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have  completed  required  training  and 
inservice  education  and  met  competency 
requirements. 

(d)  Survey  in  response  to  significant 
complaints.  (1)  A  complaint  is 
considered  significant  if  the  reported 
circumstance  or  practice  has  the 
potential  to  affect  adversely  the  quality 
of  patient  care  furnished  by  the  HHA. 

(2)  The  State  survey  agency  must 
perform  a  standard  or  abbreviated 
survey  within  60  days  after  one  or  more 
significant  complaints  have  been 
received  from  any  sowce,  by  HCFA  or 
by  any  of  the  following: 

(i)  The  State. 

(ii)  The  entity  responsible  for  licensing 
of  HHAs. 

(iii)  The  State  or  local  agency 
responsible  for  maintaining  a  toll-free 
hot  line  and  investigative  unit  under 
section  1864(a)  of  the  Act. 

(iv)  Any  other  appropriate  Federal, 
State,  or  local  agency. 

§  488.360    RequirsfliMits  for  all  surveys 
aod  for  surveyors. 

(a)  General  rules.  (1)  Surveys  are 
conducted  by  State  survey  agency  or 
HCFA  surveyors  who  use  their 
professional  judgment,  in  concert  with 
Federal  forms  and  procedures,  to — 

(i)  Evaluate  the  quality  and  scope  of 
services  furnished;  and 

(ii)  Determine  compliance  with  the 
Federal  conditions  of  participation  and 
other  requirements. 

(2)  Surveyors  are  required  to  use 
Federal  forms,  procedures,  and  survey 
methods,  as  prescribed  by  HCFA,  to 
ensure  uniformity  and  consistency  in  the 
interpretation  and  application  of  Federal 
requirements. 

(3)  Surveys  must  be  performed  by  a 
registered  nurse  or  a  team  that  includes 
a  registered  nurse. 

(4)  All  surveyors  must  have  completed 
the  training  and  assessment  program 
specified  in  paragraph  (b)  of  this 
section.  However,  the  survey  agency 
may  permit  an  individual  who  has  not 
completed  the  training  program,  to 
observe  survey  activities  under  the 
supervision  of  a  surveyor  who  has 
successfully  completed  the  required 
program. 

(5)  Either  of  the  following 
circumstances  disqualifies  a  surveyor 
for  surveying  a  particular  HHA: 

(i)  The  surveyor  currently  serves,  or 
within  the  previous  two  years  served,  on 
the  staff  of,  or  as  a  consultant  to,  that 
HHA. 

,(ii)  The  surveyor  or  an  immediate 
relative  of  the  surveyor  has  a  direct  or 
indirect  ownership  or  controlling 
interest  of  5  percent  or  more  in  the 
capital,  the  stock,  or  the  profits  of  the 


HHA,  or  has  as  ownership  interest  of  5 
percent  or  more  in  any  mortgage,  deed 
of  trust  or  other  obligation  that  is 
secured  by  the  HHA  and  that  equals  5 
percent  or  more  of  the  HHA's  assets. 

(6)  Terminology  and  procedures,  (i) 
As  used  in  paragraph  (a)(6]  of  this 
section,  immediate  relative  means 
husband  or  wife;  natural  or  adoptive 
parent,  child,  or  sibling;  stepparent, 
stepchild,  stepbrother  or  stepsister; 
father-in-law,  mother-in-law,  son-in-law, 
daughter-in-law;  grandparent  or 
grandchild;  and  spouse  of  grandparent 
or  grandchild. 

(ii)  The  procedures  for  determining 
indirect  interest  are  those  set  forth  in 
§  420.202(a)  of  this  chapter. 

(b)  Specific  requirements  for 
surveyors.  A  surveyor  must — 

(1)  Have  experience  in  investigating, 
evaluating,  and  reporting  official 
findings  on  health  care  facilities;  and 

(2)  Have  successfully  completed  a 
training  program  in  the  conduct  of 
standard  and  extended  surveys, 
including  the  use  of  the  functional 
assessment  instrument. 

Sutypart  I— Alternative  Sanctions  for 
Home  Health  Agencies  (HHAs). 

§4M.40e    Basts  and  ecope. 

(a)  Statutory  basis.  Section  18B1  of  die 
Act  requires  the  Secretary  to  develop 
and  implement — 

(1)  A  range  of  intermediate  sanctions 
to  apply  to  HHAs  that  are  not  in 
compliance  with  the  conditions  of 
participation  in  Medicare; 

(2)  Appropriate  procedures  for 
appealing  determinations  to  impose 
those  sanctions;  and 

(3)  Specific  procedures  on  when  and 
how  each  intermediate  sanction  is  to  be 
applied,  the  amounts  of  any  fmes  and 
the  severity  of  each  penalty.  The 
procedures  must  be  designed  so  as  to 
minimize  the  time  between 
identification  of  violations  and 
imposition  of  the  sanctions,  and  provide 
for  imposition  of  incrementaTly  more 
severe  fines  for  repeated  or  uncorrected 
deficiencies. 

(b)  Scope.  (1)  llus  subpart  sets  forth 
procedures  that  HCFA  foUows  to  impose 
sanctions  alternative  to  tennination  of  a 
provider  agreement  when  an  HHA  no 
longer  complies  with  the  conditions  of 
participation  set  forth  elsewhere  in  this 
chapter. 

(2)  The  rules  that  govern  impesition  of 
civil  money  penalties  are  those  set  forth 
in  subpart  N  of  this  part. 

(3)  The  procedures  for  termination  of 
a  previder  agreement  are  those  set  forth 
in  subpart  E  of  part  469  of  this  chapter. 


§486.402    OCDnttiona. 

As  used  in  this  subpart — 

Condition  level  deficiency  means 
noncompliance  with  any  of  the 
conditions  set  forth  in  part  484  of  this 
chapter,  and  Lower  level  deficiency  or 
Deficiency  below  the  condition  level 
means  noncompliance  with  any  of  the 
standards  that  make  up  eadi  condition. 

Immediate  jeopardy  means  a  situation 
in  which  immediate  corrective  action  is 
necessary  because  the  HHA's 
noncompliance  with  one  or  more 
conditions  of  participation  has  ah«ady 
caused,  or  is  very  likely  to  cause,  at  any 
time,  serious  injury  or  harm  to  the 
patients  served  by  the  HHA. 

New  admission  means  a  patient  who 
is  accepted  for  home  health  services  on 
or  after  the  effective  date  of  the 
suspension  of  payment  and  who  had  not 
been  accepted  before  that  date  or,  tf 
previously  accepted,  had  been 
discharged  from  care  before  that 
effective  date.  The  term  does  not  include 
an  individual  who  was  receiving 
services  before  the  effective  date  of  a 
suspension  of  payment  sanction  and 
who— 

(1)  Becomes  eligible  for  Medicare  after 
that  effective  date;  or 

(2)  Interrupts  treatment  when 
admitted  to  an  inpatient  facility 
(regardless  of  whether  the  interruption 
occurs  before  or  after  the  effective  date 
of  sanction)  and  resumes  treatment  after 
that  effective  date. 

Plan  of  correction  means  an  action 
plan  submitted  foy  an  HHA  with 
deficiencies,  describing  the  steps  the 
HHA  will  take  to  correct  the 
deficiencies,  and  the  expected 
completion  dates  for  each  step. 

§  488.404    General  considerations. 

[a.)  Purpose.  The  application  of 
sanctions  has  a  dual  purpose — 

(1)  To  protect  Medicare  beneficiaries 
against  substandard  quality  care;  and 

[2]  To  encourage  and  assist  providers 
to  comply  with  the  conditions  of 
participation  so  that  they  may  continue 
to  provide  quality  services  to  Medicare 
beneficiaries. 

(b)  Basis  for  decision  to  impose 
sanctions.  HCFA's  decision  to  impose 
sanctions  is  based  either  on  deficiencies 
found  during  surveys  performed  by 
State  survey  agencies  and  reported  to 
HCFA  with  the  agency's 
recommendations  for  corrective  action, 
or  on  deficiencies  found  during  HCFA's 
own  surveys. 

(c^  Imposition  of  sanctions— (1) 
General  rules,  [i]  HCFA  may  impose  one 
or  more  of  the  sanctions  specified  in 
S  488.410  when  HCFA  or  a  State  survey 
agency  ftads  that  an  HHA  has 


deficiencies  at  the  condition  of 
participation  level. 

(ii)  Alternative  sanctions  may  be 
imposed  in  lieu  of  termination  of  the 
provider  agreement  or  concurrent  wifli 
termination  procedures,  to  continue  until 
the  day  before  the  day  termination  is 
effective  or  compliance  is  achieved. 

(2)  Choice  of  sanction:  Factoa 
considered.  The  choice  of  sanction 
depends  on  one  or  more  of  the 
following: 

(i)  The  severity  of  the  deficiencies  or 
noncompliance. 

(ii)  The  scope  of  the  deficiencies  or 
noncompliance. 

(iii)  The  relationship  of  one  deficiency 
or  goup  of  deficiencies  to  other 
deficiencies. 

(iv)  The  HHA's  previous  compliance 
history  in  general,  and  specifically  with 
reference  to  the  cited  deficiencies. 

(v)  The  corrective  and  long-term 
compliance  outcomes  that  HCFA  hopes 
to  achieve  through  application  of  the 
sancbon. 

(vi)  Whether  the  deficiencies  pose 
immmediate  jeopardy  to  patient  health 
and  safety. 

(vn)  Whether  the  deficiencies  are 
directly  related  to  patient  care. 

(viii)  The  HHA's  financial  condition. 

(3)  Number  of  sanctions.  HCFA  may 
impose  a  separate  sanction  for  each 
condition  level  deficiency,  or  a  single 
sanction  for  all  condition  level 
deficiencies  that  are  interrelated  and 
subject  to  correction  by  a  single  remedy. 

(4)  Notice  of  sanctions.  HCFA  gives 
the  HHA  notice  of  *e  reasons  for  and 
the  effective  date  of  sanction  at  least  2 
days  but  not  more  than  4  days  before 
the  effective  date  in  immediate  jeopardy 
situations,  and  at  least  15  days  before 
the  effective  date  in  all  other  situations. 

(5)  Duration  of  alternative  sanctions. 
In  the  notice  of  sanction.  HCFA  informs 
the  HHA  that  the  sanction  will  continue 
for  6  months  from  the  last  day  of  flie 
survey  unless,  before  the  end  of  that 
period  HCFA  finds  that— 

(i)  The  HHA  has  corrected  the 
condition  level  deficiencies  and  is 
makng  a  good  faith  effort  to  coired 
lower  level  deficiencies;  or 

(ii)  The  deficiencies  are  such  that 
HCFA  finds  it  necessary  to  terminate 
the  provider  agreement. 

(6)  Appeals  procedures.  Imposition  of 
any  of  the  alternative  sanctions 
specified  in  {  486.410  is  subject  to  the 
appeals  provtsians  for  part  488  ef  this 
chapter. 

(7)  Effect  of  pending  appeah.  The 
effective  date  of  an  alternative  sanction 
other  than  civil  money  penalty  is  no* 
delayed  because  the  provider  has 


37066  Federal  Register  /  Vol.  56,  No.  149  /  Friday.  August  2.  1991  /  Proposed  Rules 


appealed  and  the  hearing  or  the  hearing 
decision  is  pending. 

§  4M.4 1 0    Available  aHemative  sanctions. 

The  available  alternative  sanctions 
include  the  following. 

(a)  Appointment  of  a  temporary 
manager. 

(b)  Imposition  of  civil  money 
penalties,  in  accordance  with  subpart  N 
of  this  part. 

(c)  Suspension  of  payment  for  new 
admissions. 

(d)  Suspension  of  payment  for  new 
admissions. 

(d)  Suspension  of  payment  for  new 
admissions  who  require  particular  types 
of  services. 

(e)  State  survey  agency  monitoring. 

(f)  Directed  plan  of  correction. 

§  4M.416    Action  when  deficiencies  pose 
Immediate  jeopardy  to  patient  health  and 
safety. 

(a)  Basic  rule.  If  an  HHA's 
deficiencies  pose  immediate  jeopardy  to 
patient  health  and  safety,  HCFA 
determines  whether  to  take  immediate 
action  to  remove  the  jeopardy  and 
correct  the  deficiencies  through 
appointment  of  a  temporary  manager  or 
to  terminate  the  provider  agreement. 

(b)  Procedures.  (1)  When  HCFA 
immediately  terminates  the  provider 
agreement  rather  than  impose 
temporary  management,  it  follows  the 
termination  procedures  in  §  489.53  of 
this  chapter. 

(2)  When  HCFA  imposes  temporary 
management,  the  following  rules  apply: 

(i)  Within  5  days  from  the  last  day  of 
the  standard  or  special  survey,  HCFA 
gives  the  HHA  notice  of  intent  to 
appoint  a  temporary  manager. 

(ii)  The  notice  gives  the  HHA  the 
option  of  accepting  temporary 
management  and  making  available  to 
the  manager  sufficient  fimds  and 
management  support  to  bring  the  facility 
into  compliance,  or  accepting 
termination  of  its  provider  agreement. 

(iii)  If  the  HHA  accepts  temporary 
management — 

(A)  It  must  notify  HCFA  to  that  effect 
by  the  7th  day  after  the  last  day  of 
survey;  and 

(B)  If  HCFA  receives  timely  notice, 
HCFA  approves  the  selection  of  a 
temporary  manager  based  on  the  State's 
recommendation,  and  installs  the 
temporary  manager  within  10  days  from 
the  last  day  of  survey. 

(c)  Other  actions.  HCFA  may  also, 
concurrent  with  appointment  of  a 
tempoary  manager,  impose  any  of  the 
other  sanctions  specified  in  S  488.410. 

(d)  Effect  on  continued  program 
participation.  HCFA  terminates  the 
Medicare  provider  agreement  as 
follows: 


(1)  Effective  on  the  23rd  day  after  the 
last  day  of  survey  if — 

(i)  The  HHA  does  not  accept 
temporary  management;  or 

(ii)  Despite  the  HHA's  acceptance,  a 
temporary  manager  has  not  been 
appointed,  and  the  immediate  jeopardy 
has  not  been  removed. 

(2)  Effective  on  the  23rd  day  after  the 
appointment  of  the  temporary  manger 
unless,  before  that  day,  the  HHA 
eliminates  the  conditions  and  practices 
that  pose  immediate  jeopardy  to  patient 
health  and  safety. 

§  4M.418    Action  when  there  are 
deficiencies  at  the  condition  level  but  ttiey 
do  not  pose  Immediate  jeopardy  to  patient 
health  and  safety. 

If  an  HHA  no  longer  meets  one  or 
more  of  the  conditions  of  participation, 
but  the  deficiencies  do  not  pose 
immediate  jeopardy  to  patient  health 
and  safety,  the  following  rules  apply; 

(a)  Termination.  HCFA  may  terminate 
the  provider  agreement. 

(b)  Alternative  sanctions.  HCFA  may 
impose  any  of  the  alternative  sanctions 
listed  in  §  488.410  in  lieu  of  termination. 

(c)  Monitoring  of  the  correction  plan. 
The  State  survey  agency  revisits  the 
HHA  no  later  than  60  days  after  the  last 
day  of  survey  to  assess  the  HHA's 
progress  in  correcting  the  cited 
deficiencies. 

(d)  Action  by  HCFA.  (1)  If  there  are 
still  condition  level  deficiencies,  HCFA 
imposes  the  suspension  of  payment  for 
new  admissions  sanction,  effective  no 
later  than  90  days  after  the  last  day  of 
survey. 

(2)  If  the  remaining  deficiencies  are 
below  the  condition  level,  HCFA  may 
request  a  revised  plan  of  correction, 
which  must  be  designed  to  encourage 
prompt  correction  and  must  provide  for 
achievement  of  full  compliance  no  later 
than  12  months  after  the  last  day  of 
survey. 

(3)  If  the  condition  level  deficiencies 
remain  uncorrected,  HCFA  terminates 
the  HHA's  provider  agreement  effective 
no  later  than  6  months  after  the  last  day 
of  survey. 

§  468.420    Action  wtxn  deficiencies  are 
below  ttM  condition  level 

(a)  Basic  requirement.  If  an  HHA  has 
deficiencies  only  below  the  condition 
level,  it  must,  as  a  condition  for 
continued  participation  in  Medicare, 
submit  a  correction  plan  that  is 
acceptable  to  HCFA  in  content  and  time 
frames. 

(b)  Timeframes.  The  time  allowed 
(not  to  exceed  12  months  from  the  last 
day  of  the  survey)  for  correcting 
deficiencies  depends  on  the  nature  of 
the  deficiencies  and  on  HCFA's 


evaluation  of  the  HHA's  capability  to 
furnish  adequate  and  safe  care. 

(c)  Monitoring  the  correction  plan. 
The  State  survey  agency  revisists  and 
the  HHA  after  the  projected  date  for 
completion  of  all  corrections  under  the 
plan. 

(1)  If  there  are  still  deficiencies  and 
there  has  not  been  significant  progress 
in  correcting  all  deficiencies,  HCFA  may 
terminate  the  provider  agreement. 

(2)  If  there  has  been  significant 
progress,  HCFA  may  request  a  revised 
correction  plan. 

(3)  The  revised  plan  may  not  extend 
beyond  12  months  from  the  last  day  of 
the  survey. 

§  488.422    Continuation  of  payments  to 
HHAs  with  deficiencies. 

(a)  HHAs  with  deficiencies  that  pose 
immediate  jeopardy  to  patient  health 
and  safety.  If  the  HHA's  deficiencies 
pose  immediate  jeopardy  to  patient 
health  and  safety,  payment  continues 
until  HCFA  terminates  the  HHA's 
provider  agreement  in  accordance  with 
§  488.416(d). 

(b)  HHAs  with  deficiencies  that  do 
not  pose  immediate  jeopardy  to  patient 
health  and  safety.  HCFA  may  continue 
Medicare  payments  to  an  HHA  with 
deficiencies  that  do  not  pose  immediate 
jeopardy  for  up  to  6  months  from  the  last 
day  of  the  survey,  but  only  if  the 
following  conditions  are  met: 

(1)  The  State  survey  agency 
recommends  alternative  sanctions  in 
lieu  of  termination. 

(2)  The  HHA  has  submitted  a  plan  of 
correction  that  is  approved  by  HCFA. 

(3)  The  HHA  agrees  that  if  the 
corrections  are  not  made  in  accordance 
with  the  approved  plan  and  timetable, 
the  HHA— 

(i)  Will  refund  any  Medicare 
payments  received  for  services 
furnished  during  the  time  period  covered 
by  the  correction  plan;  and 

(ii)  Will  not  charge  the  beneficiary  for 
any  services  for  which  the  HHA  refunds 
the  Medicare  payments. 

§  488.426    Temporary  management 

(a)  Application.  (1)  HCFA  uses 
temporary  management  in  immediate 
jeopardy  situations. 

(2)  When  there  are  condition  level 
deficiencies  that  do  not  pose  immediate 
jeopardy,  HCFA  may  appoint  a 
temporary  manager  to  substitute  for  the 
HHA's  manager  or  administrator  and 
assist  the  provider  to  improve 
procedures  and  practices  so  as  to 
comply  with  all  conditions  of 
participation. 

(3)  The  temporary  manager  has  the 
authority  to  hire,  terminate,  or  reassign 


staff;  obligate  funds:  and  otl: 
manage  the  HHA  to  correct 
deficiencies  and  protect  and 
patient  health  and  safety. 

(4)  The  HHA  pays  the  teir 
manager's  salary,  which  mu 
commensttrate  with  salaries 
other  HHA  managers  in  the 
area. 

(b)  Qualifications  of  temp 
managers.  In  order  to  be  apj 
tempcM-eiry  manager  of  an  HI 
individual  must — 

\\)  Be  licensed  as  an  HH/ 
administrator  if  licensin  is  r 
the  State  in  which  the  HHA 
or 

(2)  In  lieu  of  licensure,  ha 
tvro  yean  of  experience  as  i 
administrator. 

(3)  Be  able  to  provide  at  li 
a  week  of  services  to  the  pr 

(c)  Procedures  for  instalk 
temporary  manager.  The  pr 
the  same  as  those  set  forth  i 
with  one  exception.  When  t 
deficiencies  do  not  pose  imi 
jeopardy  to  patient  health  a 
the  timeframe  for  notioe  is  t 
days  instead  of  the  2  to  4  d£ 
and  the  timeframe  for  instal 
temporary  manager  is  at  let 
instead  of  10. 

(d)  Duration  of  temporary 
management  Temporary  m 
terminates  when  HCFA — 

(1)  Determines  that  the  H 
compliance  with  all  conditi' 
participation  and  has  the  ci 
remain  ia  full  compliance;  c 

(2)  Terminates  the  provid 
because— 

(i)  The  provider  requests 
discontimiance  of  temporal 
management  while  still  not 
compliance  with  the  condit 
participation;  or 

(ii)  HCFA  determines  tha 
not  in  compliance  with  the 
participation  at  the  end  of  t 
specified  in  the  plan  of  con 
elimination  of  deficiencies. 

9488.428    CivO  money  penat 

The  rules  for  imposition  ( 
penalties  are  set  forth  in  su 
this  part. 

S  468.430    Suspension  of  pa^ 
■dmlssi«n«. 

(a)  Application.  HCFA  m 
sanction  when  there  are  co 
deficiencies,  regardless  of  i 
deficiencies  pose  immediat 
HCFA  always  uses  suspem 
payment  in  the  following  si 

(1)  When  an  HHA  has  nc 
any  of  deficiencies  coverec 
of  correction  within  90  day 
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evaluation  of  the  HHA's  capability  to 
furnish  adequate  and  safe  care. 

(c)  Monitoring  the  correction  plan. 
The  State  survey  agency  revisists  and 
the  HHA  after  the  projected  date  for 
completion  of  all  corrections  under  the 
plan. 

(1)  If  there  are  still  deficiencies  and 
there  has  not  been  significant  progress 
in  correcting  all  deficiencies,  HCFA  may 
terminate  the  provider  agreement. 

(2)  If  there  has  been  significant 
progress,  HCFA  may  request  a  revised 
correction  plan. 

(3)  The  revised  plan  may  not  extend 
beyond  12  months  from  the  last  day  of 
the  survey. 

§  4M.422    Continuation  of  paymenta  to 
HHAa  witti  defldenciea. 

(a)  HHAs  with  deficiencies  that  pose 
immediate  jeopardy  to  patient  health 
and  safety.  If  the  HHA's  deficiencies 
pose  immediate  jeopardy  to  patient 
health  and  safety,  payment  continues 
until  HCFA  terminates  the  HHA's 
provider  agreement  in  accordance  with 
S  488.416(d). 

(b)  HHAs  with  deficiencies  that  do 
not  pose  immediate  jeopardy  to  patient 
health  and  safety.  HCFA  may  continue 
Medicare  payments  to  an  HHA  with 
deficiencies  that  do  not  pose  immediate 
jeopardy  for  up  to  6  months  from  the  last 
day  of  the  survey,  but  only  if  the 
following  conditions  are  met: 

(1)  The  State  survey  agency 
recommends  alternative  sanctions  in 
lieu  of  termination. 

(2)  The  HHA  has  submitted  a  plan  of 
correction  that  is  approved  by  HCFA. 

(3)  The  HHA  agrees  that  if  the 
corrections  are  not  made  in  accordance 
with  the  approved  plan  and  timetable, 
the  HHA— 

(i)  Will  refund  any  Medicare 
payments  received  for  services 
furnished  during  the  time  period  covered 
by  the  correction  plan;  and 

(ii)  Will  not  charge  the  beneRciary  for 
any  services  for  which  the  HHA  refunds 
the  Medicare  payments. 

9  488.426    Temporary  management 

(a)  Application.  (1)  HCFA  uses 
temporary  management  in  immediate 
jeopardy  situations. 

(2)  When  there  are  condition  level 
deRciencies  that  do  not  pose  immediate 
jeopardy,  HCFA  may  appoint  a 
temporary  manager  to  substitute  for  the 
HHA's  manager  or  administrator  and 
assist  the  provider  to  improve 
procedures  and  practices  so  as  to 
comply  with  all  conditions  of 
participation. 

(3)  The  temporary  manager  has  the 
authority  to  hire,  terminate,  or  reassign 


staff:  obligate  funds:  and  otherwise 
manage  the  HHA  to  correct  the 
deficiencies  and  protect  and  ensure 
patient  health  and  safety. 

<4)  The  HHA  pays  the  temporary 
manager's  salary,  which  must  be 
commensurate  with  salaries  paid  to 
other  HHA  managers  in  the  geographic 
area. 

{b}  Qualifications  of  temporary 
managers.  In  order  to  be  appointed 
temporary  manager  of  an  FfilA  an 
individual  must — 

(1)  Be  licensed  as  an  HHA 
administrator  if  licenain  is  required  in 
the  State  in  which  the  HHA  is  located; 
or 

(2)  In  lieu  of  licensure,  have  at  least 
tvro  years  of  experience  as  an  HHA 
administrator. 

(3)  Be  able  to  provide  at  least  20  hours 
a  week  of  services  to  the  provider. 

(c)  Procedures  for  installation  of  a 
temporary  manager.  The  procedures  are 
the  same  as  those  set  forth  in  %  488.416, 
with  one  exception.  When  the 
deficiencies  do  not  pose  immediate 
jeopardy  to  patient  health  and  safety, 
the  tmieframe  for  notioe  is  at  least  15 
days  instead  of  the  2  to  4  day  period, 
and  the  timeframe  for  installation  of  the 
temporary  manager  is  at  least  20  days 
instead  of  10. 

(d)  Duration  of  temporary 
management  Temporary  management 
terminates  when  HCFA — 

(1)  Determines  that  the  HHA  is  in 
compliance  with  all  conditions  of 
participation  and  has  the  capability  to 
remain  ia  full  compliance:  or 

(2)  Terminates  the  provider  agreement 
because— 

(i)  The  provider  requests 
discontlmiance  of  temporary 
management  while  still  not  in 
compliance  with  the  conditions  of 
partidpattion;  or 

(ii)  HCFA  determines  that  &e  HHA  is 
not  in  compliance  with  the  conditions  of 
participation  at  the  end  of  the  time 
specified  in  the  plan  of  correction  for  the 
elimination  of  deficiencies. 

9488.428    Civfl  money  penalties. 

The  rules  for  imposition  of  civil  money 
penalties  are  set  forth  in  subp.art  N  of 
this  part. 

9  488.430    Suspension  of  payment  for  new 
admlsaiena. 

(a)  Application.  HCFA  may  use  this 
sanction  when  there  are  condition  level 
deficiencies,  regardless  of  whether  those 
deficiencies  pose  immediate  jeopardy. 
HCFA  always  uses  suspension  of 
payment  in  the  following  situations: 

(1)  When  an  HHA  has  not  corrected 
any  of  deficiencies  covered  by  the  plan 
of  correction  within  90  days  after  the 


last  day  of  the  survey.  (This  90-day 
period  includes  the  60-day  period  for 
correction  of  deficiencies  and  the 
minimum  15-day  period  for  giving  the 
provider  advance  notice  of  the 
imposition  of  the  sanction  and  the 
effective  date  of  sanction.] 

(2)  When  an  HHA  has  been  out  of 
compliance  with  one  or  more  conditions 
of  participation  for  three  consecutive 
standard  surveys. 

(b)  Effect  of  sanction.  (1)  As  required 
by  S  4d4.10(e)  of  this  chapter,  the  HHA 
must  give  adl  new  admissions  oral  and 
written  notice  of  the  suspension  of 
payment  sanction  and  of  the  fact  that 
Medicare  payment  is  not  available  for 
them. 

(2)  The  HAA  may  not  charge  a  newly 
admitted  t)en€ficiary  for  Medicare 
covered  services  for  which  Medicare 
payment  is  suspended  unless  the  HHA 
can  show  that,  before  initiating  care,  it 
gave  the  beneficiary  oral  and  written 
notioe  as  required  under  paragraph 
(b)(1)  of  this  section. 

(c)  Duration.  The  suspension  of 
payment  continues  in  effect  until  the 
HHA's  compliance  is  verified  omirtil 
HCFA  terminates  the  HHA's  provider 
agreement,  no  later  than  6  months  after 
the  last  day  of  survey,  because  the  HHA 
still  has  condition  level  deficiencies. 

{488.432    Suapeneion  Of  payment  for  new 
admisaions  wt>o  require  partlctdar  types  of 


(a)  Application.  HCFA  may  suspend 
payment  for  new  admissions  who 
require  particular  types  of  services  (for 
example,  physical  therapy  or  speech 
pathology  services)  when  HCFA  or  the 
State  survey  agency  finds  that  the  HHA 
is  not  ciurently  able  to  provide  those 
services  safely  and  adequately. 

(b)  Effect  of  sanction.  (1)  As  required 
under  S  484.10(e)  of  this  chapter,  Oie 
HHA  must  give  all  new  admissions  oral 
and  written  notice  of  the  type  of 
services  for  w^ch  Medicare  payment  is 
not  available  because  a  suspension  of 
payment  sanction  is  in  effect  for  those 
services. 

(2)  The  HHA  may  not  chaise  a  newly 
admitted  beneficiary  for  any  of  the 
particular  services  for  whidi  Medicare 
payment  is  suspended  unless  the  FttiA 
can  show  that,  before  initiating  care,  it 
gave  the  beneficiary  oral  and  written 
notice  as  required  by  paragraph  (b)(lj  of 
this  section. 

(c)  Duration.  The  suspension  of 
payment  continues  in  effect  until  the 
HHA's  compliance  is  verified  or  until 
HCFA  terminates  the  HHA's  provider 
agreement  no  later  than  6  months  after 
the  last  day  of  survey,  because  the  HHA 
still  has  condition  level  deficiencies. 


9  488.438    State  swrvey  agency  monitortno. 

(a)  Application.  HCFA  may  reqaire 
onsite.  continuous  or  intermittent 
monitoring  of  an  HHA  in  order  to 
oversee  implementation  of  a  plan  of 
correction  that  involves  oonditjon  level 
deficiencies. 

(b)  Requirements  and  limitations,  tl) 
State  monitors  are  either  employed  by. 
or  under  contract  to.  the  State  survey 
agency. 

(2)  State  monitors  do  not  have 
managerial  authority,  do  not  serve  at 
consultants,  and  do  not  advise  the  HHA 
on  the  best  way  to  correct  deficiencies. 
Their  function  is  to  observe  and  verify 
the  correctian  of  deficiencies. 

(3)  State  monitors  are  paid  by  11h» 
HHA. 

(c)  Duration.  State  momtoring 
continues  for  as  long  as  a  plan  of 
correction  for  condition  level 
deficiencies  is  being  carried  out. 

9488.438    Directed  plan  of  cerrselioa 

(a)  Application.  HCFA  may  impose  a 
directed  plan  of  correction  M^en  an 
HHA  fails  to  submit  an  acceptable  plan 
of  correction  for  condition  level 
deficiencies  or  when  HCFA  believes 
that  the  severity  of  the  deficiencies 
warrants  HCFAs  directing  the  HHA  to 
take  specific  actions. 

(b)  Procedures.  A  directed  plan— 

(1)  Is  developed  by  HCFA  or 
developed  by  the  State  survey  agency, 
or  the  HHA's  temporary  manager  and 
approved  by  HCFA:  and 

(2)  Sfierifies  the  outcomes  to  be 
achieved,  the  corrective  actions 
necessary  to  achieve  those  outcomes, 
and  the  time  frame  for  achieving  them. 

9  488.440    Teiminatlon  of  provider 
agreement 

(a)  Effect  of  termination.  Termination 
of  ttie  provider  agreement  terminates 
continuation  of  payment,  and  any 
alternative  sanctions  imposed, 
regardless  of  the  time  frames  originally 
specified  for  continuation  of  payment 
and  for  the  alternative  sanctions. 

(b)  Basis  and  time  frames  for 
termination — (1)  Failure  to  accept  and 
use  temporary  management.  HCFA 
terminates  the  Medicare  provider 
agreement  in  accordance  with  {  488.416, 
or  S  488.426,  if  the  HHA  does  not  accept 
and  use  temporary  management. 

(2)  Failure  to  correct  condition  level 
deficiencies.  If  there  are  condition  level 
deficiencies  that  remain  uncoiTected. 
HCFA  terminates  the  HHA's  provider 
agreement  as  follows: 

(i)  In  immediate  jeopardy  situation, 
not  later  than  23  days  after  the  last  day 
of  survey,  or  after  the  day  the  temporaiy 
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manager  is  appointed,  as  specified  in 
§  488.416. 

(ii)  If  there  is  not  immediate  jeopardy, 
no  later  than  6  months  after  the  last  day 
of  survey,  as  specified  in  §  488.418.  (The 
6-month  period  includes  the  15  days 
required  for  the  advance  notice  of 
termination  that  HCFA  gives  the  public 
and  the  provider.) 

(3)  Failure  to  submit  an  acceptable 
plan  of  correction.  HCFA  terminates  the 
Medicare  provider  agreement  if  the 
HHA  fails  to  submit  an  acceptable  plan 
of  correction  within  time  frames 
specified  by  HCFA  in  general 
instructions. 

(4)  Failure  to  carry  out  a  plan  of 
correction  for  lower  level  deficiencies. 
HCFA  terminates  the  Medicare  provider 
agreement  if  the  HHA  fails  to  carry  out 
an  approved  plan  of  correction  for  lower 
level  deficiencies. 

(c)  Procedures  for  termination.  The 
procedures  for  termination  of  a 
Medicare  provider  agreement  are  those 
set  forth  in  §  489.53  of  this  chapter. 

(d)  HHA  that  also  participates  in 
Medicaid.  (1)  If  the  HHA  also 

.  participates  in  Medicaid,  HCFA  notifies 
the  Medicaid  agency  of  the  reason  for, 
and  effective  date  of  termination  of  the 
Medicare  provider  agreement  so  that  the 
Medicaid  agency  may  terminate  the 
HHA's  participation  in  Medicaid. 

(2)  HCFA  also  notifies  the  Medicaid 
agency  of  the  fact  that,  except  as 
provided  in  paragraph  {d)(3)  of  this 
section,  FFP  is  not  available  in  State 
payments  for  services  furnished  by  that 
HHA  after  the  effective  date  of 
termination  from  Medicare. 

(3)  As  an  exception,  FFP  may  be 
continued  for  up  to  30  days  after 
termination  of  the  Medicare  provider 
agreement,  if  the  payments  are  for 
patients  admitted  to  care  before  the 
effective  date  of  termination  and  the 
faciUty  is  making  a  good  faith  effort  to 
discharge  the  Medicaid  patients  from 
care  or  refer  them  to  other  HHAs. 

Subpart  N— Civil  Money  Penalties 
§  488.700    Basis  and  scope. 

(a)  Statutory  basis.  (1)  Section  1891  (e) 
and  (f)  of  the  Act  authorize  the 
Secretary  to  impose  civil  money 
penalties  on  HHAs  as  alternative 
sanctions. 

(2)  These  sections  of  the  Act  also 
make  the  appeals  provisions  of  section 
1128A  of  the  Act,  which  include  a 
hearing  before  an  ALJ  and  judicial 
review  by  a  U.S.  Court  of  Appeals, 
applicable  to  civil  money  penalties. 

(b)  Scope.  This  subpart  sets  forth  the 
procedures  that  HCFA  follows  to  impose 
a  civil  money  penalty. 


§488.702    Definitions. 

(1)  As  used  in  this  subpart, /oc;7;Yy 
means  an  HHA. 

(2)  The  other  definitions  set  forth  in 
subpart  I  of  this  part  are  equally 
applicable  in  this  subpart  N. 

§  488.705    Basis  for  imposing  a  civil  money 
penalty. 

(a)  HCFA  may  impose  a  civil  money 
penalty  against  any  facility  determined 
to  have  deficiencies  at  the  condition  of 
participation  level,  regardless  of 
whether  those  deficiencies  pose 
immediate  jeopardy  to  patient  health 
and  safety. 

(b)  HCFA  may  impose  the  penalty 
when  the  facility  is  found  by  the  State 
survey  agency  or  by  HCFA  to  have  had 
condition  level  deficiencies  between  the 
previous  and  the  current  surveys  even  if 
it  was  in  compliance  at  the  time  of  both 
surveys. 

(c)  HCFA  does  not  impose  a  civil 
money  penalty  when  deficiencies  are 
below  the  condition  level. 

(d)  HCFA  may  impose  a  civil  money 
penalty  in  addition  to  termination  or  any 
other  penalties  specified  in  other 
subparts  of  this  part,  or  available  under 
State  or  Federal  law. 

§  488.708    Amount  of  penalty. 

(a)  Factors  considered.  HCFA  always 
takes  into  account  the  following  factors, 
as  assessed  by  the  State: 

(1)  The  facility's  degree  of  culpability. 

(2)  The  facility's  history  of  previous 
offenses,  including  repeat  deficiencies. 

(3)  The  facility's  financial  condition. 

(4)  The  nature,  scope,  severity,  and 
duration  of  the  noncompliance. 

(5)  The  category  of  requirements  with 
which  the  facility  is  out  of  compliance. 

(b)  Range  of  penalty  amount.  (1)  For  a 
condition  level  deficiency  that  poses 
immediate  jeopardy  to  patient  health 
and  safety,  the  range  is  $3,05O-$10,0OO 
per  day  of  noncompliance. 

(2)  For  a  condition  level  deficiency 
that  does  not  pose  immediate  jeopardy, 
the  range  is  $5O-$3,0O0  per  day  of 
noncompliance. 

(c)  Specific  daily  amounts.  (1)  HCFA 
sets  specific  daily  amounts  using  $50 
intervals. 

(2)  If  the  immediate  jeopardy  is 
removed,  but  the  deficiency  continues, 
HCFA  shifts  the  daily  amount  to  the 
lower  range. 

(3)  Within  the  ranges  specified  in 
paragraph  (b)  of  this  section,  HCFA  may 
increase  the  daily  amount  for  a  facility 
that  alleges  compliance  but,  on  revisit 
by  HCFA  or  the  State  survey  agency,  is 
found  to  still  be  out  of  compliance. 

(4)  Within  the  ranges  specified  in 
paragraph  (b)  of  this  section,  HCFA 
increases  the  daily  amount  if  the  facility 


fails  to  correct  cited  deficiencies  within 
the  approved  timeframe  for  a  plan  of 
correction. 

§488.710    Procedures  for  imposition  of 
civil  money  penalty. 

(a)  Notice  of  intent.  (1)  HCFA  sends 
the  facility  written  notice  of  its  intent  to 
impose  a  civil  money  penalty. 

(2)  HCFA  sends  the  notice  at  least  2 
days  but  not  more  than  4  days  before 
the  effective  date  of  the  penalty  in 
immediate  jeopardy  situations,  and  at 
least  15  days  before  the  effective  date  in 
all  other  situations. 

(3)  The  notice  includes  the  following 
information: 

(i)  The  statutory  basis  for  the  penalty. 

(ii)  The  proposed  daily  amount. 

(iii)  The  factors  (as  described  in 
§  488.708)  that  HCFA  considered. 

(iv)  Instructions  for  responding  to  the 
notice. 

(v)  A  specific  statement  regarding  the 
facility's  appeal  rights,  which  are  those 
set  forth  in  part  498  of  this  chapter. 

(b)  Appeal  rights.  (1)  If  the  facility 
requests  a  hearing,  part  498  of  this 
chapter  applies. 

(2)  The  facility  has  60  days  from  the 
date  of  receipt  of  the  notice  to  request  a 
hearing  in  accordance  with  S  498.40  of 
this  chapter. 

(c)  Waiver  of  right  to  hearing.  If  the 
facility  waives  its  right  to  a  hearing, 
HCFA  may  reduce  the  civil  money 
penalty  amount  by  35  percent. 

§  488.712    Effective  date  and  duration  of 
penalty. 

(a)  Effective  date.  The  sanction  is 
effective  retroactive  to  the  tenth  day 
after  the  last  day  of  survey  for 
immediate  jeopardy  situations,  and  the 
twentieth  day  after  the  last  day  of 
survey  when  the  deficiencies  do  not 
pose  immediate  jeopardy. 

(b)  Duration  of  penalty.  (1)  The  civil 
money  penalty  continues  until  the  day 
before  the  day  the  deficiencies  are 
corrected  or,  if  the  HHA's  provider 
agreement  is  terminated,  the  day  before 
the  effective  date  of  termination. 

(2)  The  date  of  correction  of 
deficiencies  may  be  foimd  to  be  earlier 
than  the  date  of  revisit  if  the  provider 
can  demonstrate,  through  a 
preponderance  of  evidence,  that 
corrections  were  in  fact  completed,  and 
compliance  achieved,  by  that  earlier 
date. 

§  488.714    Computation  and  notice  of  total 
penalty  amount 

(a)  Computation.  HCFA  computes  the 
total  penalty  amotmt  after  the  HHA's 
compliance  is  verified,  or  after  HCFA 
sends  the  HHA  notice  of  termination  of 


its  provider  agreement  but  ii 
before — 

(1)  The  60  day  period  for  r 
hearing  has  expired  without 
from  the  HHA,  or  the  HHA  1 
explicitly  waived  its  right  to 

(2)  The  ALI  issues  a  decia 
following  a  hearing  requeste 
HHA. 

(b)  Notice  and  due  date.  1 
includes  the  following  infon 

(1)  The  daily  penalty  arao 

(2)  Number  of  days  for  wl 
penalty  is  imposed. 

(3)  Total  penalty  amount. 

(4)  Due  date  for  payment 
penalty,  i , 

§488.716    Dim  date  lor  paym 
penalty. 

Payment  of  a  dvil  money 
due  15  days  after  the  notice 
S  488.714(b). 

488.718    CoUecHon  and  settk 

(a)  Collection  of  penalty  c 
The  determined  penalty  am 
deducted  from  any  sums  thi 
owing  by  HCFA  to  the  prov 
to  the  penalty. 

(2)  Interest  accrues  on  th« 
balance  of  the  penalty,  begi 
due  date  and  until  the  date 

(3)  The  penalty  amounts  ( 
revert  to  the  Medicare  Trus 

(b)  Settlement  HCFA  hat 
settle  any  case  at  any  time 
AL)  issues  a  hearing  decisic 

PART  489— PROVIDER  AG 
UNDER  MEDICARE 

1.  The  authority  citation  i 
read  as  follows: 

Authority:  Sees.  1102, 1861. 1 
1871.  and  1891  of  the  Social  Sei 
U.S.C.  1302, 1395X.  1395aa.  1391 
and  1395bbb]. 

§488^1    [Amended] 

2.  In  S  489.21,  the  introdu 
paragraph  (b)  is  republishe 
paragraph  (b)(3)  is  revised 
*        •        *        •        • 

(b)  Services  for  which  the 
is  entitled  to  have  payment 
provider — *  *  * 

(3)  Had  complied  with  th 
requirements  for  timely  util 
review  (as  set  forth,  for  hos 
482,  and  for  long-term  care 
part  483  of  this  chapter),  so 
limitation  on  days  of  servic 
been  imposed  under  sectio: 
the  Act. 


§48».SS    (Amended] 

3.  In  S  489.53,  the  followi 
are  made: 
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fails  to  correct  cited  deficiencies  within 
the  approved  timeframe  for  a  plan  of 
correction. 

§488.710    Procedures  for  Imposition  of 
civil  money  penalty. 

(a)  Notice  of  intent.  (1)  HCFA  sends 
the  facility  written  notice  of  its  intent  to 
impose  a  civil  money  penalty. 

(2)  HCFA  sends  the  notice  at  least  2 
days  but  not  more  than  4  days  before 
the  effective  date  of  the  penalty  in 
immediate  jeopardy  situations,  and  at 
least  15  days  before  the  effective  date  in 
all  other  situations. 

(3)  The  notice  includes  the  following 
information: 

(i)  The  statutory  basis  for  the  penalty. 

(ii)  The  proposed  daily  amount. 

(iii)  The  factors  (as  described  in 
§  488.708)  that  HCFA  considered. 

(iv)  Instructions  for  responding  to  the 
notice. 

(v)  A  specific  statement  regarding  the 
facility's  appeal  rights,  which  are  thnse 
set  forth  in  part  498  of  this  chapter. 

(b)  Appeal  rights.  (1)  If  the  facility 
requests  a  hearing,  part  498  of  this 
chapter  applies. 

(2)  The  facility  has  60  days  from  the 
date  of  receipt  of  the  notice  to  request  a 
hearing  in  accordance  with  {  498.40  of 
this  chapter. 

(c)  Waiver  of  right  to  hearing.  If  the 
facility  waives  its  right  to  a  hearing, 
HCFA  may  reduce  the  civil  money 
penalty  amount  by  35  percent. 

9  488.712    Effective  date  and  duration  of 
penalty. 

(a)  Effective  date.  The  sanction  is 
effective  retroactive  to  the  tenth  day 
after  the  last  day  of  survey  for 
immediate  jeopardy  situations,  and  the 
twentieth  day  after  the  last  day  of 
survey  when  the  deficiencies  do  not 
pose  immediate  jeopardy. 

(b)  Duration  of  penalty.  (1)  The  civil 
money  penalty  continues  until  the  day 
before  the  day  the  deHciencies  are 
corrected  or,  if  the  HHA's  provider 
agreement  is  terminated,  the  day  before 
the  effective  date  of  termination. 

(2)  The  date  of  correction  of 
deficiencies  may  be  found  to  be  earlier 
than  the  date  of  revisit  if  the  provider 
can  demonstrate,  through  a 
preponderance  of  evidence,  that 
corrections  were  in  fact  completed,  and 
compliance  achieved,  by  that  earlier 
date. 

S  488.7 14    Computation  and  notice  of  total 
penalty  amount 

(a)  Computation.  HCFA  computes  the 
total  penalty  amotmt  after  the  HHA's 
compliance  is  veriHed,  or  after  HCFA 
sends  the  HHA  notice  of  termination  of 


its  provider  agreement  but  in  no  event 
before — 

(1]  The  60  day  period  for  requesting  a 
bearing  has  expired  without  a  request 
from  the  HHA.  or  the  HHA  has 
explicitly  waived  its  right  to  hearing;  or 

(Zj  The  ALJ  issues  a  decision 
following  a  hearing  requested  ^y  the 
HHA. 

(b)  Notice  and  due  date.  The  notice 
includes  the  following  information: 

(1)  The  daily  penalty  amount. 

(2)  Number  of  days  for  which  the 
penalty  is  imposed. 

(3)  Total  penalty  amount. 

(4)  Due  date  for  payment  of  the 
penalty. 

$488,716   Due  date  for  payment  of 
penalty. 

Payment  of  a  dvil  money  penalty  is 
due  15  days  after  the  notice  specified  in 
S  488.714(b). 

488.718    Collection  and  settlement 

(a)  Collection  of  penalty  amounts.  (1) 
The  determined  penalty  amount  may  be 
deducted  from  any  sums  then  or  later 
owing  by  HCFA  to  the  provider  subject 
to  the  penalty. 

(2)  Interest  accrues  on  the  unpaid 
balance  of  the  penalty,  beginning  on  the 
due  date  and  until  the  date  of  payment. 

(3)  The  penalty  amounts  collected 
revert  to  the  MecUcare  Trust  Fund. 

(b)  Settlement.  HCFA  has  authority  to 
settle  any  case  at  any  time  before  the 
AL)  issues  a  hearing  decision. 

PART  489— PROVIDER  AGREEMENTS 
UNDER  MEDICARE 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  Sees.  1102, 1861, 1864m,  1866, 
1871,  and  1891  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395X,  1395aa.  1395cc.  1395hh 
and  1395bbb]. 

S48S.21    [Anmndad] 

2.  In  S  489.21,  the  introductory  text  of 
paragraph  (b)  is  republished  and 
paragraph  (b)(3)  is  revised  to  read: 

***** 

(b)  Services  for  which  the  beneficiary 
is  entitled  to  have  payment  made  if  the 
provider — *  *  * 

(3)  Had  complied  with  the 
requirements  for  timely  utilization 
review  (as  set  forth,  for  hospitals  in  part 
482,  and  Tor  long-term  care  facilities  in 
part  483  of  this  chapter),  so  that  a 
limitation  on  days  of  service  had  not 
been  imposed  under  section  1886(a)  of 
the  Act. 


§489.53    (Amended] 

3.  In  S  489.53,  the  following  changes 
are  made: 


a.  In  paragraph  (b)(1),  the  phrase  "part 
405,  subpart  K  of  this  chapter:"  is 
changed  to  "subpart  Bx>f  part  483  of  this 
chapter." 

b.  Paragraph  (c)(2)  is  revised  to  read 
as  follows: 
***** 

(2)  Exception.  For  a  provider  with 
de&ciencies  that  pose  immediate 
jeopardy  to  the  health  and  safety  of 
patients,  HCFA  gives  notice  of 
termination  at  least  2  days  before  the 
effective  date  of  termination  of  the 
provider  agreement. 


§489.60    [Amended] 

4.  In  S  469.60,  in  paragraph  (a), 
"subpart  K  of  part  405  of  this  chapter", 
is  changed  to  "subpart  B  of  part  483  of 
this  chapter". 

Technical  Aniendments;  Part  488 

§  488.1    [Amended] 

1.  In  S  488.1— 

a.  The  definition  of  "Act"  is  removed. 

b.  In  the  definition  of  State,  "the 
Northern  Mariana  Islands,"  is  added 
immediately  after  "Guam,". 

§488.3    [Amended] 

2.  In  fi  488.3,  paragraph  (a)(2)  is 
revised  to  read: 

(a)  *  •  * 

(2)  Be  in  compliant:e  with  the 
applicable  conditions  of  participation, 
conditions  for  coverage,  requirements  of 
participation,  or  conditions  for 
certification  set  forth  elsewhere  in  this 
chapter. 


§488.18    (Amended] 

3.  In  S  488.18,  in  paragraphs  (a)  and 
(b),  the  parenthetical  phrases  are 
removed. 

§488.20    (Amended] 

4.  In  §  468.20,  in  paragraph  (a),  the 
second  parenthetical  phrase  is  removed 
and  the  following  is  added:  "Special 
rules  for  SNFs  are  set  forth  in  §  488.50". 

§488.28    (Amended] 

5.  In  §  488.28,  in  paragraph  (a),  the 
second  parenthetical  phrase  is  removed, 
and  the  following  is  added  "Special 
requirements  applicable  to  SNFs  are  set 
forth  in  5  488.50." 

§48840    [Amwided] 

6.  In  §  488.80— 

(a)  The  phrase  "of  this  chapter"  is 
added  immediately  after  "subpart  U  of 
part  405",  -wherever  the  latter  appears. 

(b)  In  paragraph  (a),  §  488.12  of  Ais 
part"  is  changed  to  "§  488.12". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medical  Assistance; 


Program  No,  13.773.  Medicare-Hospital 
Insurance;  Progam  No.  13.774.  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  September  7, 1990. 
GaU  R.  WUensky, 

Administrator,  Health  Care  Financing 
Administration 

Approved;  January  28. 1991. 
Louis  W.  Sullivan. 
Secretary. 

Editorial  note:  This  document  was  received 
at  the  office  of  the  Federal  Jlegister  on  July 
26,1991. 

[FR.  Doc.  91-18130  Filed  8-1-91;  &45  am) 

■ILUNG  CODE  4110-01-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  550,  580  and  581 

[Docket  Mo.  90-23] 

Automated  Tariff  Flliag  and 
Intorntiation  System  ("ATFT);  Ocean 
Freight  Tariffs  in  Foreign  and 
Domestic  Offefiore  ConHneror,  Inquiry 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  availability  of 
Supplement  #3  to  Batch  Filing  <iuide. 

summary:  The  Federal  Maritime 
Commission  announces  the  availability 
of  Supplement  #3  to  the  ATFI  Batch 
Filing  Guide.  The  transaction  sets  and 
other  standacds  contained  in  the  Batch 
Filing  Guide  must  be  followed  in  the 
private  development  of  batch  filing 
software  which  will  be  used  in 
formatting  and  transmitting  tariff 
material  to  the  Conunission's  computer 
under  ATFI. 

DATES:  Availability  of  Supplement  #3: 
July  24. 1091. 

AOORESSES:  Copies  of  Supplement  #3 
may  be  obtained  from:  Joseph  C.  ^ 

Polking,  Secretary,  Federal  Maritime 
Commission.  1100  L  Street  NW.. 
Washington.  DC  2057a. 

FOR  RmTMCR  mFORMATIOH  CONTACT. 

John  Robert  Ewers,  Deputy  Managing 
Director,  Federal  Maritime  Commission. 
1100  L  Street  NW..  Washington.  DC 
20573.  (202)  523-5800. 

8UPf>t£MENTARY  INFORMATION:  The 

Batch  Filing  Guide,  containing 
transaction  sets  and  other  atandards. 
was  appended  to  the  Commission's 
December  26, 1990.  Interim  Report  in 
this  proceeding  (56  FR  668,  January  8. 
1991).  Supplement  #3  (IB  20-91),  like 
Supplements  #1  and  *2  issued  by 
Information  Bulletins  IB  »-91  and  IB  10- 
91.  contains  errata  and  addenda  to  the 
December  13, 1990,  version  of  the  ATFI 
Batch  FiHng  Guide,  The  standards  in  the 
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Batch  Filing  Guide  must  be  followed  in 

developing  batch  filing  software  for 

formatting  and  transmitting  tariff  data 

under  the  new  electronic  system. 

Joseph  C  Polking, 

Secretary. 

IFR  Doc.  9t-18370  Filed  8-1-91;  8:45  am] 

BILLING  COOe  <73(M)1-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  685 
[Docket  No.  910469-1190] 
RIN  0648-A098 

Peiagic  Fistieries  of  the  Western 
Pacific  Region 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Proposed  rule. 

summary:  The  Secretary  of  Commerce 
(Secretary)  issues  this  proposed  rule  to 
implement  Amendment  3  to  the  Fishery 
Management  Plan  for  the  Pelagic 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  The  rule  would  prohibit  longline 
fishing  within  50  nautical  miles  (nm)  of 
certain  Northwestern  Hawaiian  Islands 
(NWHI)  as  well  as  within  corridors 
between  those  islands.  This  action  is 
necessary  to  prevent  interactions 
between  the  fishery  and  the  endangered 
Hawaiian  monk  seal  (Monachus 
schauinslandi).  The  proposed  rule 
would  also  establish  a  process  for 
adjusting  the  size  of  the  protected 
species  zone  and  for  changing  the 
conservation  and  management  measures 
to  protect  monk  seals  and  other 
protected  species  in  the  NWHI. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before 
September  16. 1991. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  and  plan  amendment  to 
E.C.  Fullerton.  Director.  Southwest 
Region,  NMFS.  300  South  Ferry  Street, 
Terminal  Island,  CA  90731.  Copies  of 
Amendment  3  may  be  obtained  from  the 
Western  Pacific  Fishery  Management 
Council.  1164  Bishop  Street,  suite  1405. 
Honolulu,  HI  96813. 

Send  comments  on  the  proposed 
collections  of  information  to  the 
Director,  Southwest  Region,  NMFS  (see 
above),  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  ATTN: 
Paperwork  Reduction  Project  0648-0214, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT. 
Svein  Fougner.  Fisheries  Management 


Division.  Southwest  Region,  NMFS, 
Terminal  Island,  California,  (213)  514- 
6660,  or  Alvin  Katekaru,  Pacific  Area 
Office,  Southwest  Region.  NMFS. 
Honolulu,  Hawaii,  (808)  955-8831. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
for  pelagic  species  was  approved  and 
implemented  when  there  were  only  37 
longline  vessels  in  the  fishery.  Initial 
consultation  under  section  7  of  the 
Endangered  Species  Act  concluded  that 
the  longline  fishery  would  not  Ukely 
jeopardize  the  continued  existence  of 
the  Hawaiian  monk  seal  if  certain  gear 
and  reporting  requirements  were 
included  in  the  implementing 
regulations. 

On  May  31, 1991.  NMFS  published  a 
final  rule  implementing  Amendment  2  to 
the  FMP  (56  FR  24731).  In  preparation  of 
the  amendment,  a  new  biological 
opinion  was  issued,  which  concluded 
that  the  fishery  would  jeopardize  the 
continued  existence  of  the  Hawaiian 
monk  seal  unless  longline  fishing  was 
prohibited  within  50  nm  of  the  NWHI. 
Amendment  2  and  a  preceding 
emergency  rule  (56  FR  15842,  April  18, 
1991)  established  a  protected  species 
zone  in  the  NWHI.  Amendment  2  also 
placed  restrictions  on  vessels  with 
longline  gear  entering  the  zone  that 
included  permit  requirements,  logbooks, 
and  the  requirement  to  carry  an 
observer  if  directed  by  the  Regional 
Director  of  the  Southwest  Region 
(Regional  Director),  NMFS.  The  rule  was 
promulgated  as  a  result  of  the  expansion 
of  the  longline  fishery  and  concerns  that 
the  growth  of  the  fishery  would  have  an 
adverse  impact  on  fish  stocks,  on  other 
fisheries,  and  on  protected  species, 
including  Hawaiian  monk  seals,  birds, 
and  turtles. 

As  a  result  of  infonhation  about 
injuries  to  monk  seals  received  early  in 
1991,  the  Western  Pacific  Fishery 
Management  Council  (Council) 
sponsored  an  interagency  task  force 
consisting  of  NMFS,  the  U.S.  Fish  and 
Wildlife  Service,  the  Hawaii  Department 
of  Land  and  Natural  Resources,  the  U.S. 
Coast  Guard,  and  the  Council.  The  task 
force  recommended  closing  to  longline 
fishing  the  area  where  monk  seals  are 
active.  A  public  hearing  was  held  in 
Honolulu,  Hawaii,  on  February  26, 1991. 
to  solicit  public  testimony  on  the  need 
for  the  types  of  regulatory  controls 
necessary  to  prevent  future  takings  of 
seals  by  the  longline  fishery. 
Representatives  of  several 
environmental  groups  stated  that  they 
favored  closures  of  50  nm  or  more  to 
guarantee  no  taking  of  monk  seals,  and 
proposed  mandatory  observer  coverage 
in  a  buffer  zone  around  the  NWHI. 
Several  representatives  of  the  fishing 


industry  indicated  that  they  believed 
interactions  were  rare  and  would  be 
limited  to  waters  much  closer  to  the 
islands.  They  felt  that  a  closure  of  20-30 
nm  would  be  sufficient  with  observer 
coverage  out  to  50  nm.  There  was 
general  agreement  on  the  need  for  more 
effective  surveillance  of  the  area  to 
enforce  whatever  closures  were 
implemented. 

The  Council  subsequently  met  in  an 
open  session  in  Honolulu  on  February  27 
through  March  1. 1991.  and  concluded 
that  prohibiting  longline  fishing  in 
waters  within  50  nm  of  the  NWHI, 
including  corridors  connecting  islands     ' 
more  than  100  nm  apart,  would  be 
appropriate.  In  the  Council's  view,  there 
was  no  evidence  to  suggest  that  there 
would  be  interactions  beyond  thesp 
boundaries.  Preliminary  data  from 
mandatory  logbooks  during  the  period 
December  1. 1990,  through  January  31. 
1991,  show  that  only  19  of  the  11? 
vessels  that  reported  longline  catches 
around  Hawaii  fished  in  the  50-nm  zone 
Those  19  vessels  made  103  sets,  6 
percent  of  the  total  1,667  sets  made  by 
all  vessels.  Of  the  total  fis.i  landed  in 
this  2-month  period,  2,343  were  caught  in 
the  50-nm  zone.  About  6.5  percent  of  the 
bigeye  tuna  and  24  percent  of  the 
swordfish  were  caught  in  the  zone.  This 
time  period  is  believed  to  have  been 
representative  of  the  heaviest  fishing  for 
swordfish  in  the  NWHI,  so  the  harvest 
from  the  zone  throughout  the  year  is 
expected  to  be  relatively  much  less 
important.  Also,  since  the  pelagic 
species  are  highly  migratory  species  and 
the  fleet  is  highly  mobile,  the  catches 
described  above  do  not  necessarily 
mean  that  the  fleet  will  suffer  an 
economic  loss  if  this  catch  is  foregone. 
Much,  if  not  all  of  the  harvest,  may  be 
made  up  from  outside  the  zone,  although 
some  additional  effort  may  be  required. 
The  economic  impacts  of  displacing  the 
fleet  from  the  zone  is  expected  to  be 
minimal. 

In  response  to  the  evidence  of 
interactions  last  winter,  the  Council 
requested  that  the  Secretary  implement 
an  emergency  closure  of  these  waters. 
The  Secretary  concurred  with  the 
proposal,  and  the  closure  became 
effective  on  April  15, 1991  (56  FR  15842, 
April  18, 1991).  This  action  closed  to 
longline  fishing  the  protected  species 
zone  defined  in  Amendment  2. 

More  recent  information  regarding 
incidental  hooking  and  snagging  of 
monk  seals  confirmed  the  occurrence  of 
interactions  with  the  fishery.  As  of  May 
28, 1991,  nine  monk  seals  with  evidence 
of  injuries  resulting  from  interactions 
with  longline  fishing  operations  havf> 
been  reported.  Six  of  these  seals  were 


observed  on  Tern  Island.  Fn 
Shoals,  with  jaw  or  head  inj 
inconsistent  with  natural  cai 
Another  seal  was  seen  with 
hook  imbedded  in  its  chest, 
feet  of  monofilament  leader, 
was  observed  ashore  on  Ter 
with  a  hook  in  its  mouth.  A  j 
with  a  bleeding  head  injury 
monofilament  line  from  its  n 
reported  by  a  fishing  vessel 
French  Frigate  Shoals  in  Jan 

Some  injured  seals  may  hi 
sea  or  hauled  out  on  islands 
would  not  be  seen,  and  obse 
injuries  may  represent  only  i 
impact  of  the  fishery.  If  seali 
snagged  or  entangled  only  o 
and  released  alive,  the  risks 
and  mortality  from  drowninj 
perforation  of  the  gastrointe 
or  infection  and  septicemia  i 
be  considerable.  Any  mortal 
from  these  interactions  coul( 
affect  the  conservation  and  i 
the  endangered  seal. 

This  proposed  rule  would 
Amendment  3  to  the  FMP,  w 
permanently  closes  the  proti 
species  zone  to  longline  fish 
Amendment  3  would  also  al 
Regional  Director.  Southwes 
NMFS.  with  the  Council's  co 
to  initiate  rulemaking  to  cha 
of  the  established  protected 
zone  or  to  adopt  new  manag 
measures  necessary  to  prote 
endangered  or  threatened  sp 
protected  species  zone  or  otl 
These  measures  could  incluc 
the  protected  species  zone,  i 
additional  reporting  from  fis 
vessels,  restricting  the  type  ( 
and  requiring  observers  to  b 
fishing  trips. 

Classification 

SecUon  304(a)(l)(D)(ii)  of  1 
Magnuson  Fishery  Conserva 
Management  Act  (Magnusoi 
requires  the  Secretary  to  pul 
regulations  proposed  by  a  C 
within  15  days  of  the  receipt 
amendment  and  proposed  n 
At  this  time,  the  Secretary  h 
determined  that  Amendmen 
consistent  with  the  national 
other  provisions  of  the  Magr 
and  other  applicable  law.  Tl 
in  making  that  determinatioi 
into  account  the  information 
comments  received  during  tl 
period. 

The  Council  prepared  an 
environmental  assessment  (1 
Amendment  3.  A  copy  of  the 
available  from  the  Council  (i 

"ADDRESSES"). 
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industry  indicated  that  they  believed 
interactions  were  rare  and  would  be 
limited  to  waters  much  closer  to  the 
islands.  They  felt  that  a  closure  of  20-30 
nm  would  be  sufficient  with  observer 
coverage  out  to  50  nm.  There  was 
general  agreement  on  the  need  for  more 
effective  surveillance  of  the  area  to 
enforce  whatever  closures  were 
implemented. 

The  Council  subsequently  met  in  an 
open  session  in  Honolulu  on  February  27 
through  March  1, 1991.  and  concluded 
that  prohibiting  longline  fishing  in 
waters  within  50  nm  of  the  NWHI. 
including  corridors  connecting  islands     ' 
more  than  100  nm  apart,  would  be 
appropriate.  In  the  Council's  view,  there 
was  no  evidence  to  suggest  that  there 
would  be  interactions  beyond  thesp 
boundaries.  Preliminary  data  from 
mandatory  logbooks  during  the  period 
December  1, 1990,  through  January  31, 
1991.  show  that  only  19  of  the  112 
vessels  that  reported  longline  catches 
around  Hawaii  fished  in  the  50-nm  zone 
Those  19  vessels  made  103  sets.  6 
percent  of  the  total  1.667  sets  made  by 
all  vessels.  Of  the  total  fis.i  landed  in 
this  2-month  period,  2,343  were  caught  in 
the  50-nm  zone.  About  6.5  percent  of  the 
bigeye  tuna  and  24  percent  of  the 
swordfish  were  caught  in  the  zone.  This 
time  period  is  believed  to  have  been 
representative  of  the  heaviest  fishing  for 
swordfish  in  the  NWHI,  so  the  harvest 
from  the  zone  throughout  the  year  is 
expected  to  be  relatively  much  less 
important.  Also,  since  the  pelagic 
species  are  highly  migratory  species  and 
the  fleet  is  highly  mobile,  the  catches 
described  above  do  not  necessarily 
mean  that  the  fleet  will  suffer  an 
economic  loss  if  this  catch  is  foregone. 
Much,  if  not  all  of  the  harvest,  may  be 
made  up  from  outside  the  zone,  although 
some  additional  effort  may  be  required. 
The  economic  impacts  of  displacing  the 
fleet  from  the  zone  is  expected  to  be 
minimal. 

In  response  to  the  evidence  of 
interactions  last  winter,  the  Council 
requested  that  the  Secretary  implement 
an  emergency  closure  of  these  waters. 
The  Secretary  concurred  with  the 
proposal,  and  the  closure  became 
effective  on  April  15, 1991  (56  FR  15842. 
April  18, 1991).  This  action  closed  to 
longline  fishing  the  protected  species 
zone  defined  in  Amendment  2. 

More  recent  information  regarding 
incidental  hooking  and  snagging  of 
monk  seals  confirmed  the  occurrence  of 
interactions  with  the  fishery.  As  of  May 
28, 1991,  nine  monk  seals  with  evidence 
of  injuries  resulting  from  interactions 
with  longline  fishing  operations  havp 
been  reported.  Six  of  these  sealb  were 


observed  on  Tern  Island,  French  Frigate 
Shoals,  with  jaw  or  head  injuries 
inconsistent  with  natural  causes. 
Another  seal  was  seen  with  a  longline 
hook  imbedded  in  its  chest,  trailing  30 
feet  of  monofilament  leader.  Yet  another 
was  observed  ashore  on  Tern  Island 
with  a  hook  in  its  mouth.  A  juvenile  seal 
with  a  bleeding  head  injury  and  trailing 
monofilament  line  from  its  mouth  was 
reported  by  a  fishing  vessel  northwest  of 
French  Frigate  Shoals  in  January  1991. 

Some  injured  seals  may  have  died  at 
sea  or  hauled  out  on  islands  where  they 
would  not  be  seen,  and  observed 
injuries  may  represent  only  a  part  of  the 
impact  of  the  fishery.  If  seals  were 
snagged  or  entangled  only  occasionally 
and  released  alive,  the  risks  of  injury 
and  mortality  from  drowning, 
perforation  of  the  gastrointestinal  tract, 
or  infection  and  septicemia  still  would 
be  considerable.  Any  mortality  resulting 
from  these  interactions  could  adversely 
affect  the  conservation  and  recovery  of 
the  endangered  seal. 

This  proposed  rule  would  implement 
Amendment  3  to  the  FMP,  which 
permanently  closes  the  protected 
species  zone  to  longline  fishing. 
Amendment  3  would  also  allow  the 
Regional  Director,  Southwest  Region, 
NMFS,  with  the  Council's  concurrence, 
to  initiate  rulemaking  to  change  the  size 
of  the  established  protected  species 
zone  or  to  adopt  new  management 
measures  necessary  to  protect 
endangered  or  threatened  species  in  the 
protected  species  zone  or  other  areas. 
These  measures  could  include;  Enlarging 
the  protected  species  zone,  requiring 
additional  reporting  from  fishing 
vessels,  restricting  the  type  of  gear  used, 
and  requiring  observers  to  be  taken  on 
fishing  trips. 

Classification 

SecUon  304(a)(l}(D)(ii)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  the  Secretary  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  the  receipt  of  an 
amendment  and  proposed  regulations. 
At  this  time,  the  Secretary  has  not 
determined  that  Amendment  3  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act 
and  other  applicable  law.  "The  Secretary, 
in  making  that  determination,  will  take 
into  account  the  information,  views,  and 
comments  received  during  the  comment 
period. 

The  Council  prepared  an 
environmental  assessment  (EA)  for 
Amendment  3.  A  copy  of  the  EA  is 
available  from  the  Council  (see 

"ADORE8SCS"). 


The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  initially 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
The  present  action  will  not  have  a 
cumulative  effect  on  the  economy  of 
$100  million  or  more,  nor  will  it  result  in 
a  major  increase  in  costs  to  consumers, 
industries,  government  agencies,  or 
geographical  regions.  No  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  competitiveness  of  U.S. 
based  enterprises  are  anticipated. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  proposed  rule,  if  adopted, 
would  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
displacement  of  a  portion  of  the  longline 
effort  inside  the  protected  species  zone 
is  not  expected  to  have  a  significant 
economic  effect  because  the  harvest 
can  be  anticipated  to  be  recovered 
outside  the  area. 

The  proposed  rule  would  make 
permanent  a  coUection-of-information 
requirement  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act.  This 
information  collection  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB),  0MB  Control 
Number  0648-0214.  Operators  of 
longline  fishing  vessels  would  be 
required  to  notify  the  NMFS  Southwest 
Enforcement  Office  immediately  upon 
entering  and  departing  the  protected 
species  zone.  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  be  10  minutes:  5  minutes 
for  the  pre-transit  notification  and  5 
minutes  for  the  post-transit  notification. 

This  proposed  rule  would  also 
establish  a  process  by  which  the 
Regional  Director  may  adopt  additional 
management  measures  to  ensure  the 
protection  of  endangered  or  threatened 
species  from  fishing  operations.  One  of 
these  measures  could  be  the 
establishment  of  an  observer  program 
whereby  vessel  operators  intending  to 
fish  within  certain  areas  would  be 
required  to  notify  the  Regional  Director 
so  that  NMFS  would  have  the 
opportunity  to  place  an  observer  aboard 
the  vessel.  If  an  observer  program  is 
estabhshed,  the  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  be  2  minutes  for  the  pretrip 
notification.  This  collection-of- 
information  requirement  has  been 
approved  by  0MB.  0MB  Control 
Number  0648-0214. 

Send  comments  on  the  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 


suggestions  on  how  to  reduce  the 
burdens,  to  the  Regional  Director, 
Southwest  Region,  NMFS  (see 
ADDRESSES),  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
ATTN;  Paperwork  Reduction  Project 
0648-0214,  Washington,  DC  20503. 

The  Council  has  determined  that  the 
proposed  action  is  consistent  to  the 
maximiun  extent  practicable  with  the 
approved  coastal  zone  management 
program  of  the  State  of  Hawaii.  A  letter 
requesting  concurrence  with  this 
determination  has  been  forwarded  to 
the  appropriate  state  agency. 

Implementation  of  this  rule  would 
ensure  that  the  fishery  will  not 
jeopardize  the  contiiuied  existence  of 
any  species  listed  as  endangeredor 
threatened  under  the  Endangered 
Species  Act,  or  the  critical  habitat  of 
those  species.  The  biological  opinion 
issued  for  Amendment  2,  which  defined 
the  protected  species  zone  and  required 
reporting  from  fishermen  active  within 
the  zone,  states  that  permanently 
closing  the  area  to  longline  fishing  is  a 
reasonable  and  prudent  alternative  that 
must  be  adopted  to  safeguard  the  monk 
seal.  This  amendment  implements  that . 
alternative. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  Part  685 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  28. 1991. 

Samuel  W.  McKem. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  part  685  is  proposed 
to  be  amended  as  follows: 

PART  685— PELAGIC  FISHERIES  OF 
THE  WESTERN  PACIFIC  REGION 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  In  J  685.2,  the  definition  for 
"Northwestern  Hawaiian  Islands"  is 
revised,  to  read  as  follows: 

S68U    Deflnmons. 

*        *        «        •        * 

Northwestern  Hawaiian  Islands 
means  the  EEZ  of  the  Hawaiian  Islands 
Archipelago  lying  to  the  west  of  161  *W 
longitude. 


3.  In  S  685.5,  new  paragraphs  (s)  and 
(t)  are  revised  to  read  as  follows: 

S  685.5    Prohibitions. 
***** 

(s)  Fish  for  pelagic  species  with 
longline  gear  within  the  protected 
species  zone  in  the  Northwestern 
Hawaiian  Islands  as  defined  in  §  685.2. 

(t)  Fail  to  notify  the  NMFS  Southwest 
Enforcement  Office  of  intent  to  transit 
the  protected  species  zone  as  required 
under  S  685.14. 
***** 

4.  In  §  685.11,  the  section  heading  is 
revised  and  paragraphs  (a)  through  (c) 
are  revised  to  read  as  follows: 

S  685. 1 1    Protected  species  conservation. 

(a)  If  the  Regional  Director  determines 
that  additional  measures  are  needed  in 
a  particular  area  to  prevent  adverse 
effects  of  longline  fishing  on  protected 
species,  the  Regional  Director  will,  with 
the  Council's  concurrence,  initiate ' 
rulemaking  which  could  include: 

(1]  Requiring  additional  reporting  from 
vessels  fishing; 


(2)  Enlarging  the  protected  species 
zone; 

(3)  Restricting  the  type  of  gear  used; 

(4)  Requiring  observers  to  be  taken  on 
fishing  trips;  or 

(5)  Adopting  any  other  management 
measures  necessary  to  protect 
endangered  or  threatened  jpecies. 

(b)  If  an  observer  requirement  is 
established  under  paragraph  (a](4]  of 
this  section,  the  operator  of  any  fishing 
vessel  subject  to  the  permit 
requirements  of  §  685.9  of  this  part  shall 
inform  the  Pacific  Area  Office  at  least  72 
hours  (not  including  weekends  and 
holidays)  before  leaving  port  of  the 
operator's  intent  to  fish  within  the  area 
in  which  observers  are  required.  The 
operator  shall  provide  this  notice  by 
contacting  the  Pacific  Area  Office, 
telephone  (808)  955-8831.  The  notice 
must  include  the  name  of  the  vessel,  the 
name  of  the  operator,  the  intended 
departure  date  and  location,  and  a 
telephone  number  at  which  the  operator 
or  his  agent  may  be  contacted  during  the 
business  day  (8  a.m.  to  5  p.m.  local  time) 
to  indicate  whether  an  observer  will  be 
required  on  the  fishing  trip. 


(c)  The  initial  size  of  the  protected 
species  zone  is  50  nm  from  the  center 
geographical  positions  of  Nihoa  Island, 
Necker  Island,  French  Frigate  Shoals, 
Gardner  Pinnacles,  Maro  Reef,  Laysan 
Island,  Lisianski  Island,  Pearl  and 
Hermes  Reef,  Midway  Islands,  and  Kure 
Island,  as  defined  in  §  685.2. 
***** 

5.  Section  685.14  is  revised,  to  read  as 
follows: 

§  685. 1 4    Transit  notification. 

The  operator  of  a  longline  fishing 
vessel  subject  to  this  part  transiting  the 
protected  species  zone  shall  notify  the 
NMFS  Southwest  Enforcement  Office  at 
(808)  541-2727  immediately  upon 
entering  and  immediately  upon 
departing  the  protected  species  zone. 
The  notification  must  include  the  name 
of  the  vessel,  name  of  the  operator,  date 
and  time  (GMT)  of  entry  or  exit  from  the 
protected  species  zone,  and  location  by 
latitude  and  longitude  to  the  nearest 
minute. 

[FR  Doc.  91-18287  Filed  8-1-91;  8:45  am) 
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DEPARTMENT  OF  AGRICUL 

Animal  and  Plant  Health  Ins 
Service 

[Doclcet  No.  Bt-ltt] 

National  Boll  Weevil  Coopei 
Control  Program;  Suppleme 
Draft  Environmental  Impact 

agency:  Animal  and  Plant  H 
Inspection  Service,  USDA. 
action:  Notice. 

summary:  This  notice  advise 
that  the  Animal  and  Plant  H( 
Inspection  Service  (APHIS)  \ 
prepared  a  supplement  to  the 
environmental  impact  staten 
for  the  National  Boll  Weevil 
Cooperative  Control  Progran 
request  comments  from  Fede 
and  local  agencies;  industry; 
conservation  groups;  and  oth 
of  the  public.  The  comments 
the  supplement  to  the  draft  E 
those  previously  received  on 
EIS,  will  be  considered  in  th( 
development  of  the  final  EIS 
DATES:  We  will  consider  all 
comments  received  on  or  bel 
September  16, 1991. 
ADDRESSES:  To  help  ensure  I 
written  comments  are  consic 
an  original  and  three  copies 
Sweeney,  Project  Leader,  En 
Analysis  and  Documentatioi 
Biotechnology,  Biologies,  am 
Environmental  Protection,  A 
USDA,  Room  828,  Federal  Bi 
Belcrest  Road,  Hyattsville,  N 
Please  state  that  your  commi 
Docket  91-111.  Comments  w 
may  be  inspected  at  USDA, ' 
Independence  Avenue,  SW., 
South  Building,  Washington, 
between  8  a.m.  and  4:30  p.m. 
through  Friday,  except  holid 
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(c]  The  initial  size  of  the  protected 
species  zone  is  50  nm  from  the  center 
geographical  positions  of  Nihoa  Island, 
Necker  Island,  French  Frigate  Shoals, 
Gardner  Pinnacles,  Maro  Reef,  Laysan 
Island,  Lisianski  Island,  Pearl  and 
Hermes  Reef,  Midway  Islands,  and  Kure 
Island,  as  defined  in  §  685.2. 
***** 

5.  Section  685.14  is  revised,  to  read  as 
follows; 

§  685. 1 4    Transit  notification. 

The  operator  of  a  longline  fishing 
vessel  subject  to  this  part  transiting  the 
protected  species  zone  shall  notify  the 
NMFS  Southwest  Enforcement  Office  at 
(808)  541-2727  immediately  upon 
entering  and  immediately  upon 
departing  the  protected  species  zone. 
The  notification  must  include  the  name 
of  the  vessel,  name  of  the  operator,  date 
and  time  (GMT)  of  entry  or  exit  from  the 
protected  species  zone,  and  location  by 
latitude  and  longitude  to  the  nearest 
minute. 

[FR  Doc.  91-18287  Filed  8-1-91;  8:45  ani| 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  81-1tt] 

National  Boll  Weevil  Cooperative 
Control  Program;  Supplement  to  ttte 
Draft  Environmental  Impact  Statement 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUIMMARY:  This  notice  advises  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has 
prepared  a  supplement  to  the  draft 
environmental  impact  statement  (EIS) 
for  the  National  Boll  Weevil 
Cooperative  Control  Program.  We 
request  comments  from  Federal,  State, 
and  local  agencies;  industry; 
conservation  groups;  and  other  members 
of  the  public.  The  comments  received  on 
the  supplement  to  the  draft  EIS,  plus 
those  previously  received  on  the  draft 
EIS,  will  be  considered  in  the 
development  of  the  final  EIS. 
DATES:  We  will  consider  all  written 
comments  received  on  or  before 
September  16, 1991. 
ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Nancy 
Sweeney,  Project  Leader,  Environmental 
Analysis  and  Documentation, 
Biotechnology,  Biologies,  and 
Environmental  Protection,  ASPHIS, 
USDA,  Room  828.  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  91-111.  Comments  we  receive 
may  be  inspected  at  USDA,  14th  and 
Independence  Avenue,  SW.,  room  1141, 
South  Building,  Washington,  DC 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 


A  limited  number  of  copies  of  the 
supplemental  environmental  impact 
statement  (EIS)  are  available  at  the 
follovdng  locations: 

1.  Southeast  Regional  Office:  A.  S. 
Elder,  Regional  Director.  3505  25th 
Avenue,  Building  1  North,  Gulfport.  MS 
39501,  (601)  863-1813. 

2.  South  Central  Regional  Office: 
Robert  L.  Williamson,  Regional  Director, 
3505  Boca  Chica  Boulevard,  Suite  360, 
Brownsville,  TX  78521-4066.  (512)-2810. 

3.  Western  Regional  Office:  James 
Reynolds,  Regional  Director,  9580 
Micron  Avenue,  Suite  1,  Sacramento, 
CA  95827,  (916)  551-3220. 

4.  APHIS  Reading  Room,  USDA:  Room 
1141.  South  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT 
Nancy  Sweeney,  Project  Leader, 
Environmental  Analysis  and 
Documentation,  Biotechnology, 
Biologies,  and  Environmental  Protection, 
APHIS,  USDA,  Room  828,  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  43fr-«565. 
SUPPLfMENTARV  »NFORMATION: 

Background 

On  August  1, 1989,  we  published  in 
the  Federal  Register  (54  FR  31710-31711, 
Docket  No.  8&-134)  a  notice  announcing 
the  availability  of  a  draft  EIS  for  the 
National  Boll  Weevil  Cooperative 
Control  Program.  The  notice  also 
requested  comments  on  or  before 
October  2, 1989.  On  October  12, 1989,  we 
published  in  the  Fecfaial  Register  (54  FR 
4165»-41860,  Docket  No.  89-168)  a  notice 
extending  the  comment  period  on  the 
draft  EIS  to  November  3, 1989.  In 
response  to  some  of  the  comments 
received,  we  determined  that  a 
supplement  was  necessary  to  address 
the  impacts  the  program  may  have  in 
Alabama  and  to  describe  the  steps  we 
have  taken  to  assess  possible  effects  on 
listed  and  proposed  endangered  and 
threatened  species  across  the  cotton 
belt.  Thus,  this  notice  requests 
comments  on  the  supplement,  which  has 
two  parts: 

Implementation  of  the  Program  in 
Alabama,  and  Analysis  and  Protection 
of  Endangered  and  Threatened  Species. 

We  will  consider  all  comments  on  the 
supplement  if  received  on  or  before  the 
end  of  the  45-day  comment  period. 
Following  the  comment  period,  we  will 
analyze  these  comments  and  those 


received  on  the  draft  EIS  to  develop  the 
final  EIS.  A  "Notice  of  Availability"  of 
the  final  EIS  will  be  published  in  a 
subsequent  Federal  Register  notice. 

Done  in  WaBhington,  DC  this  29th  day  of 
luly  1991. 
Robert  Melland. 

Acting  Administrator.  Animal  andPlant 
Health  Inspection  Service. 
(FR  Doc.  91-18365  Filed  fr-l-ei;  8:45  am) 
BUJMO  COOE  »I1«.S«-1I 


Forest  Service 

Southern  Califomla  Edison  Company, 
Lucerne  Valley/Big  Bear  Vatley  tlSkV 
Electric  Transmission  Une,  San 
Bernardino  National  Forest,  San 
Bernardino  County,  CA;  Intent  To 
Prepare  an  Environmental  Impact 
Statement 

The  Department  of  Agriculture,  Forest 
Service,  will  prepare  an  Environmental 
Impact  Statement  (EIS)  for  a  Southern 
California  Edison  Company  (SCE) 
proposal  to  furnish  additional  electrical 
power  to  Big  Bear  Valley  and 
surrounding  areas.  The  proposal  is  to 
provide  100  MW  of  capacity  to  Southern 
California  Water  Company's  Bear 
Valley  Electric  District  by  constructing  a 
115  kUovolt  (kV),  double  circuit,  six 
conductor  electric  transmission  line  and 
electrical  system  substation  on  National 
Forest  System  lands.  The  proposed 
transmission  line  would  run  from  the 
existing  Cottonwood  Substation  in 
Lucerne  Valley  to  a  new  substation  in 
the  Big  Bear  Lake  area.  The  substation 
would  connect  to  Southern  California 
Water  Company's  existing  Bear  Valley 
Electric  District  distribution  system  by 
way  of  two  33  kV  underground  circuits. 
The  first  circuit  will  connect  to  the 
existing  North  Shore  33  kV  underground 
line;  the  second  circuit  will  tie  into  the 
existing  South  Shore  33  kV  circuit  with 
1400  feet  of  new  undergound  line.  The 
Forest  Service  will  serve  as  the  lead 
Federal  agency  in  meeting  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA). 
ISSUES  IDENTIFIED:  Initial  scoping  and 
discussions  with  the  proponent  have 
identified  the  following  issues: 
Threatened  and  endangered  species, 
sensitive  plant  species,  wildlife,  road 
location,  visual  quality,  cultural 
resources,  recreation,  health  and  safety, 
economics,  mineral  development,  air 
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quality,  water  quality,  and  other  land 
uses. 

Supplementary  information:  The 
proposed  project  includes  a  14  mile  long 
powerline  and  associated  poles,  a  two 
and  one-half  acre  substation  complex 
(approximately  300  X  350  feet),  and 
associated  access/  maintenance  roads. 
Depending  on  the  route  selected,  the 
proposal  could  also  involve  the  removal 
of  other  powerlines.  pole  structures,  and 
substation  equipment.  Single  pole 
structures.  H-frame  structures,  and  a 
combination  of  both  will  be  analyzed. 

The  existing  33  kV  line  from  the 
Cottonwood  Substation  to  the  Goldhill 
Substation  north  of  Baldwin  Lake 
supplies  most  of  the  electrical  power  to 
Big  Bear  Valley  and  the  surrounding 
areas.  Bear  Valley  Electric  states  that 
their  electrical  system  currently 
operates  at  full  capacity  during  peak 
demand  periods.  Based  on  the  San 
Bernardino  County  General  Plan  and  the 
Big  Bear  Lake  Community  Development 
Plan,  future  demand  for  electricity  in  the 
area  is  expected  to  increase  as 
residential  and  commercial  growth 
continue.  Southern  California  Edison 
and  Bear  Valley  Electric  are  proposing 
to  construct  the  new  system  to  meet  all 
demand  for  the  foreseeable  future. 

The  Draft  EIS  (DEIS)  is  expected  to  be 
available  for  public  review  by  April  1992 
and  comments  will  be  received  for  a 
period  of  45  days  following  the  date  that 
the  notice  of  its  availability  is  published 
in  the  Federal  Register.  It  is  important 
that  those  interested  in  the  management 
of  the  San  Bernardino  National  Forest 
participate  at  that  time.  To  be  most 
helpful,  comments  on  the  draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
document  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
For  Implementing  The  Procedural 
Provisions  Of  The  National 
Enviromnenlal  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  Court 
decisions  have  established  that 
reviewers  of  DEISs  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
[  Vermont  Nuclear  Power  Corp.  versus 
NRDC,  435  U.S.  519.  553  (1978)].  and  that 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  [Wisconsin 
Heritages.  Inc.  versus  Harris.  490  F. 
Supp.  1338  (E.D.  Wise.  1980)].  The 
reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 


when  they  can  meaningfully  consider 
them  and  respond  to  them  in  the  final 
document.  All  comments  will  be 
considered  and  analyzed  in  preparing 
the  final  EIS,  which  is  scheduled  to  be 
completed  by  July  1992.  The  responsible 
official  will  document  the  decision  in  a 
Record  of  Decision  which  will  be  subject 
to  appeal  under  the  provisions  of  36  CFR 
part  217. 

DATES:  Comments  are  requested  on  this 
notice  concerning  the  scope  of  analysis 
of  the  draft  EIS.  Comments  must  be 
received  on  or  before  September  3, 1991. 

PUBLIC  meeting:  a  public  meeting,  to 
explain  the  proposal  in  more  detail  and 
to  answer  any  associated  questions,  will 
be  held  at  10  a.m.  on  Saturday,  August 
17, 1991,  at  the  Performing  Arts  Center. 
Big  Bear  Civic  Center  Office,  39707  Big 
Bear  Boulevard,  Big  Bear  Lake,  CA. 
ADDRESSED:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  for  the  Southern  California 
Edision  Company  proposal  to  Gene 
Zimmerman,  Forest  Supervisor,  San 
Bernardino  National  Forest.  1824  S. 
Commercenter  Circle.  San  Bernardino, 
CA  92408-3430. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  the  proposed 
action  and  preparation  of  the  EIS  to  Paul 
Bennett,  Special  Uses  Assistant,  P.O. 
Box  290,  Fawnskin.  CA  92333  or 
telephone  (714)  866-3437. 

Dated:  July  25, 1991. 
Gene  Zinunennan, 

Forest  Supervisor 

[FR  Doc.  91-18338  Filed  8-1-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-5021 

Preilminary  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Iron  Construction  Castings  From  the 
People's  Republic  of  China 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 

EFFECTIVE  DATE:  August  2,  1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  Ready,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Conmierce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-2613. 


PRELIMINARY  RESULTS: 
Background 

On  May  9, 1986,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (51  FR  17222)  an 
antidumping  duty  order  on  iron 
construction  castings  from  the  People's 
Republic  of  China  (PRC).  Petitioners,  the 
Municipal  Castings  Fair  Trade  Council, 
and  two  respondents,  Beijing  Metals  and 
Minerals  Import  and  Export  Corporation 
and  Guangdong  Metals  and  Minerals 
Import  and  Export  Corporation  (Minmet 
Beijing  and  Minmetals  Guangdong) 
requested  that  we  conduct  an 
administrative  review  of  iron 
construction  castings  from  the  PRC  for 
the  May  1, 1989  through  April  30. 1990 
period.  We  published  the  notice  of 
initiation  on  July  6. 1990,  (55  FR  27859). 

Questionnaires  were  sent  to  ten 
exporters,  including  those  specifically 
named  by  petitioner  in  its  request  to 
initiate  the  review.  Minmetals 
Guangdong  responded  to  our 
questionnaire  on  October  1, 1990. 
Further  information  was  submitted  to 
Minmetals  Guangdong  on  November  15, 
1990,  and  on  June  7  and  July  16, 1991. 
Despite  its  request  for  a  review,  Minmet 
Beijing  did  not  respond  to  the 
questionnaire  and  has  not  been  a 
participant  in  the  review. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  iron  construction  castings, 
limited  to:  manhole  covers,  rings  and 
frames;  catch  basin  grates  and  frames; 
cleanout  covers  and  frames  used  for 
drainage  or  access  purposes  for  public 
utility,  water  and  sanitary  systems;  and 
valve,  service  and  meter  boxes  which 
are  placed  below  ground  to  encase 
water,  gas,  or  other  valves,  or  water  or 
gas  meters.  These  articles  must  be  of 
cast  iron,  not  alloyed,  and  not  malleable. 
Until  January  1. 1989.  iron  construction 
castings  were  classifiable  under  items 
657.0950  and  657.0990  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  Certain  iron 
construction  castings  are  currently 
classifiable  under  subheadings 
7325.10.00.00  and  7325.10.00.50  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  and  TSUSA 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Separate  Rate 

In  a  recent  final  determination 
concerning  sparklers  from  the  PRC  (56 
FR  20588,  May  6, 1991),  the  Department 
stated  certain  criteria  for  assigning 
separate  rates  to  respondents  in  non- 


market-economy  (NME)  cases 
in  the  Federal  Register  notice 

We  have  determined  that  expoi 
market-economy  countries  are  en 
separate,  company-specific  margi 
they  can  demonstrate  an  absence 
government  control,  both  in  law  b 
with  respect  to  exports.  Evidence 
though  not  requiring,  a  finding  of 
absence  of  central  control  includ< 
absence  of  restrictive  stipulationi 
with  an  individual's  exporter's  bv 
export  licenses;  (2)  any  legislativi 
enactments  decentralizing  contro 
companies;  or  (3)  any  other  forme 
by  the  government  decentralizing 
companies.  De  facto  absence  of  c 
government  control  with  respect  i 
based  on  two  prerequisites:  (1)  w 
exporter  sets  its  own  export  price 
independendy  of  the  government 
exporters;  and  (2)  whether  each  e 
keep  the  proceeds  from  its  sales. 

Accordingly,  on  June  7, 199: 
to  counsel  for  Miimietals  Gua 
the  only  participating  responc 
letter  eliciting  information  ani 
documentation  that  we  might 
in  determining  whether  that  f 
criteria  and,  therefore,  merite 
separate  deposit  rate. 

Minmetals  Guangdong's  re< 
our  request  for  information  in 
following: 

1.  The  company's  business 
which  contains  no  restrictive 
stipulations; 

2.  Regulations  on  the  Mana, 
Enterprise  Legal  Person  Regis 
under  which  the  company  sej; 
from  its  parent; 

3.  Claims  that  Minmetals  G 
sets  its  own  export  prices  ind 
of  the  government  and  other « 
provides  samples  of  Minmeta 
Guangdong's  correspondence 
customer  (to  demonstrate  the 
negotiation  process)  attached 
claims  that  Minmetals  Guang 
competes  with  other  PRC  cas 
exporters;  and 

4.  A  certificate  from  the  Ba: 
stating  that  Minmetals  has  ar 
independent  foreign  exchangi 
and  may  freely  transfer  funds 
the  account. 

Minmetals  Guangdong's  su 
also  included  the  following: 

1.  The  company's  corporate 
which  states,  among  other  thi 
the  company  is  a  financially 
independent  economic  entity 
responsible  for  determining  i1 
profits  and  losses  which  has 
independent  decision  making 
regarding  all  of  its  financial  n 
long  as  such  decisions  do  not 
state's  laws  and  regulations; , 

2.  A  certificate  from  the  Co 
of  Foreign  Economic  Relation 
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PRELIMINARY  RESULTS: 
Background 

On  May  9, 1986,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (51  FR  17222)  an 
antidumping  duty  order  on  iron 
construction  castings  from  the  People's 
Republic  of  China  (PRC).  Petitioners,  the 
Municipal  Castings  Fair  Trade  Council, 
and  two  respondents,  Beijing  Metals  and 
Minerals  Import  and  Export  Corporation 
and  Guangdong  Metals  and  Minerals 
Import  and  Export  Corporation  (Minmet 
Beijing  and  Minmetals  Guangdong) 
requested  that  we  conduct  an 
administrative  review  of  iron 
construction  castings  from  the  PRC  for 
the  May  1. 1989  through  April  30, 1990 
period.  We  published  the  notice  of 
initiation  on  July  6, 1990,  (55  FR  27859). 

Questionnaires  were  sent  to  ten 
exporters,  including  those  specifically 
named  by  petitioner  in  its  request  to 
initiate  the  review.  Minmetals 
Guangdong  responded  to  our 
questionnaire  on  October  1, 1990. 
Further  information  was  submitted  to 
Minmetals  Guangdong  on  November  15, 
1990,  and  on  June  7  and  July  16, 1991. 
Despite  its  request  for  a  review,  Minmet 
Beijing  did  not  respond  to  the 
questionnaire  and  has  not  been  a 
participant  in  the  review. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  iron  construction  castings, 
limited  to:  manhole  covers,  rings  and 
frames;  catch  basin  grates  and  frames; 
cleanout  covers  and  frames  used  for 
drainage  or  access  purposes  for  public 
utility,  water  and  sanitary  systems;  and 
valve,  service  and  meter  boxes  which 
are  placed  below  ground  to  encase 
water,  gas,  or  other  valves,  or  water  or 
gas  meters.  These  articles  must  be  of 
cast  iron,  not  alloyed,  and  not  malleable. 
Until  January  1, 1989,  iron  construction 
castings  were  classifiable  under  items 
657.0950  and  657.0990  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  Certain  iron 
construction  castings  are  currently 
classifiable  under  subheadings 
7325.10.00.00  and  7325.10.00.50  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  and  TSUSA 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Separate  Rate 

In  a  recent  final  determination 
concerning  sparklers  from  the  PRC  (56 
FR  20588,  May  6, 1991),  the  Department 
stated  certain  criteria  for  assigning 
separate  rates  to  respondents  in  non- 


market-economy  (NME)  cases.  As  stated 
in  the  Federal  Register  notice  (at  20589): 

We  have  determined  that  exporters  in  non- 
maricet-economy  countries  are  entitled  to 
separate,  company-speciric  margins  when 
they  can  demonstrate  an  absence  of  central 
government  control,  both  in  law  and  in  fact, 
with  respect  to  exports.  Evidence  supporting, 
though  not  requiring,  a  finding  of  dejure 
absence  of  central  control  includes:  (1)  an 
absence  of  restrictive  stipulations  associated 
with  an  individual's  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  or  (3)  any  other  formal  measures 
by  the  government  decentralizing  control  of 
companies.  De  facto  absence  of  central 
government  control  with  respect  to  exports  is 
based  on  two  prerequisites:  (1)  whether  each 
exporter  sets  its  own  export  prices 
independently  of  the  government  and  other 
exporters;  and  (2)  whether  each  exporter  can 
keep  the  proceeds  from  its  sales. 

Accordingly,  on  June  7, 1991,  we  sent 
to  counsel  for  Minmetals  Guangdong, 
the  only  participating  respondent,  a 
letter  eliciting  information  and 
documentation  that  -we  might  evaluate 
in  determining  whether  that  firm  met  the 
criteria  and,  therefore,  merited  a 
separate  deposit  rate. 

Minmetals  Guangdong's  response  to 
our  request  for  information  included  the 
following: 

1.  The  company's  business  Ucense, 
which  contains  no  restrictive 
stipulations; 

2.  Regulations  on  the  Management  of 
Enterprise  Legal  Person  Registration 
under  which  the  company  separated 
from  its  parent; 

3.  Claims  that  Minmetals  Guangdong 
sets  its  own  export  prices  independently 
of  the  government  and  other  exporters, 
provides  samples  of  Minmetals 
Guangdong's  correspondence  with  a 
customer  (to  demonstrate  the  price 
negotiation  process]  attached,  and 
claims  that  Minmetals  Guangdong 
competes  with  other  PRC  castings 
exporters;  and 

4.  A  certificate  from  the  Bank  of  China 
stating  that  Miimietals  has  an 
independent  foreign  exchange  account 
and  may  freely  transfer  funds  to  or  from 
the  account. 

Minmetals  Guangdong's  submission 
also  included  the  following: 

1.  The  company's  corporate  charter 
which  states.  amor\g  other  things,  that 
the  company  is  a  financially 
independent  economic  entity 
responsible  for  determining  its  own 
profits  and  losses  which  has 
independent  decision  making  power 
regardiiig  all  of  its  financial  matters  as 
long  as  such  decisions  do  not  violate  the 
state's  laws  and  regulations;  and 

2.  A  certificate  from  the  Commission 
of  Foreign  Economic  Relations  and 


Trade  of  Guangdong  Province  which 
states,  among  other  things,  that 
Minmetals  Guangdong  "is  an 
independent  legal  person  that  was  set 
up  and  is  now  existing  in  accordance 
with  the  Chinese  law." 

Based  on  the  information  contained  in 
respondent's  submission,  we  have 
preliminarily  determined  that  Minmetals 
Guangdong  satisfies  the  criteria 
established  in  Sparklers  and  should 
therefore  be  assigned  a  separate  rate. 

Period  of  Review 

This  review  covers  the  period  May  1, 
1989  through  April  30, 1990^ 

United  States  Priee 

In  calculating  United  States  price,  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Act, 
because  the  merchandise  was  sold  to 
unrelated  purchasers  for  exportation  to 
the  United  States  prior  to  importation 
into  the  United  States,  and  because 
exporter's  sales  price  (ESP)  methodology 
was  not  indicated  by  other 
circumstances.  Purchase  price  was 
based  on  the  packed  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions  for  foreign  inland 
freight  and  ocean  freight.  In  accordance 
with  the  policy  set  forth  in  our  final 
determination  in  the  investigation  of 
carbon  steel  wire  rod  from  Poland  (49 
FR  29434.  July  20, 1984),  we  based  the 
deduction  for  inland  freight  charges  on 
freight  rates  in  a  market-economy 
country.  Most  of  the  goods  were 
transported  from  China  to  the  United 
States  aboard  market-economy  carriers. 
For  the  few  shipments  which  were 
fransported  aboard  non-market- 
economy  carriers,  the  ocean  freight 
charges  were  comparable  to  the  charges 
of  the  market-economy  carriers. 
Therefore,  we  based  the  deduction  for 
ocean  freight  for  all  sales  on  the  actual 
charges  submitted  by  the  respondent. 

Foreign  Market  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
foreign  market  value  (FMV)  using  a 
factors  of  production  methodology  if  (1) 
-  the  merchandise  is  exported  from  an 
NME  country,  and  (2)  the  information 
does  not  permit  the  calculation  of  FMV 
using  home  market  prices,  third  country 
prices,  or  constructed  value  under 
section  773(a). 

Pursuant  to  section  771(18)  of  the  Act 
and  based  on  determinations  in  prior 
proceedings,  the  PRC  is  an  NME.  (See 
e.g..  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Natural  Menthol  From 
the  People's  Republic  of  China  (48  FR 
24614,  May  1, 1981);  Initiation  of 
Antidumping  Duty  Investigation: 


Refined  Antimony  Trioxide  From  the 
People's  Republic  of  China  (56  FR  23549. 
May  22. 1991).  Respondents  have  not 
refuted  this  determination.  Furthermore, 
absent  a  showing  that  all  costs  and 
prices  are  market-oriented,  FMV  in  an 
NME  caimot  he  based  on  home  market 
prices,  third  country  prices,  or 
constructed  value  under  section  773(a). 
No  such  showing  has  been  made  in  the 
course  of  this  review.  As  a  result, 
section  773(c)  of  the  Act,  as  amended  by 
the  Onmibus  Trade  and 
Competitiveness  Act  of  1968  ("1988 
Act"),  requires  the  Department  to 
determine  foreign  market  value  on  the 
basis  of  the  market  valuation  of  the 
factors  of  production  utilized  in 
producing  the  subject  merchandise 
(unless  the  Department  determines  the 
available  information  on  factor  prices  in 
market  economies  to  be  inadequate). 

The  1986  Act  further  permits  the 
Department  to  value  the  factors  of 
production  in  one  or  more  market 
economy  countries  that  are  at  a  level  of 
economic  development  comparable  to 
that  of  tlie  NME  and  that  are  significant 
producers  oT  comparable  merchandise. 

Of  countries  kno%vn  to  produce 
castings,  we  have  determined  that  India. 
Pakistan  and  the  Philippines  are 
comparable  to  the  PRC  in  terms  of  per 
capita  gross  national  product  (GNP).  the 
growth  rate  in  per  capita  GNP.  and  tlie 
national  distribution  of  labor.  We 
calculated  FMV  based  on  factors  of 
production  reported  by  the  Chinese 
exporter.  Minmetals  Guangdong.  We 
used  information  from  India  and 
Pakistan  to  value  the  various  factors  of 
production. 

We  chose  India  as  the  most 
comparable  surrogate  on  the  basis  of  per 
capita  GNP.  the  growth  rate  in  per 
capita  GNP.  and  the  national 
distribution  of  labor.  Where  possible, 
we  obtained  information  for  valuing 
factors  of  production  from  publicly 
available  sources  in  India. 

For  items  for  which  an  Indian  price 
was  not  available,  we  assigned  a  value 
based  on  data  from  Pakistan.  Where 
appropriate,  the  factor  values  were 
adjusted  to  the  period  of  review  using 
wholesale  price  indices  published  by  the 
International  Monetary  Fund. 

The  respondent  reported  the  amounts 
of  raw  materials  and  energy  needed  to 
manufacture  one  metric  ton  of  castings. 
We  multiplied  each  per-ton  factor 
quantity  by  the  value  for  each 
component  material,  and  summed  the 
resulting  individual  raw  material  values. 
We  then  added  an  amount  for  direct 
labor  cost.  Next,  we  added  an  amount 
for  factory  overhead.  We  then  added  10 
percent  the  amount  reported  by  an 
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Indian  company,  for  general  expenses. 
We  next  added  10  percent  for  profit,  as 
reported  by  the  Indian  manufacturer, 
because  this  figure  is  higher  than  the  8 
percent  statutory  minimum  for  profit. 
Finally,  we  added  an  amount  for 
packing  costs  to  arrive  at  a  constructed 
foreign  market  value  for  a  single  metric 
ton  of  castings.  We  then  compared  this 
value  to  the  exporter's  U.S.  price  for  a 
metric  ton  of  castings. 

Use  of  Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act.  that  the 
use  of  best  information  available  is 
appropriate  for  entries  of  the  subject 
merchandise  from  exporters  other  than 
Minmetais  Guangdong. 

In  deciding  what  to  use  as  best 
information  available,  section  353.37(b) 
of  the  Department's  regulations  provides 
that  the  Department  may  take  into 
account  whether  a  party  refused  to 
provide  requested  information.  Thus,  the 
Department  determines  on  a  case-by- 
case  basis  what  is  best  information 
available.  When  a  company  refuses  to 
provide  the  information  requested  in  a 
timely  manner,  or  otherwise 
significantly  impedes  the  Department's 
review,  the  Department  will  normally 
assign  to  that  company  the  highest 
margin  for  the  subject  merchandise  of 
either:  (1)  The  highest  margin  calculated 
for  that  company  in  any  previous  review 
or  the  original  investigation;  or  (2)  the 
highest  calculated  margin  for  any 
respondent  that  supplied  adequate 
responses  for  the  current  review.  In  this 
case,  the  highest  margin  is  the  margin 
we  have  calculated  for  Minmetais 
Guangdong  in  the  current  review. 
Accordingly,  we  will  assign,  as  best 
information  available,  the  margin  we 
calculated  for  Minmetais  Guangdong  to 
all  other  exports  from  the  PRC. 

Preliminary  Residts  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminary  determine  that  the 
following  margins  exist: 

Margin 
Exporters  (per- 

cent) 

Guangdong  Metals  &  Minerals  Import  & 

Export  Corporation - 63.28 

All  others 63.28 


The  cash  deposit  rate  for  all  producers 
or  exporters  of  iron  construction 
castings  from  the  PRC  will  be  that 
established  in  the  final  results  of  this 
administrative  review.  These  deposit 
requirements  will  be  effective  upon 
publication  of  the  fmal  results  of  this 


administrative  review  for  all  shipments 
of  iron  construction  castings  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
that  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Act.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

Public  Comment 

In  accordance  with  19  CFR  353.38.  we 
will  hold  a  public  hearing,  if  requested, 
at  9:30  a.m.  on  September  18, 1991  in 
room  3708,  to  afford  interested  parties 
an  opportunity  to  comment  on  these 
preliminary  results.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time.  Interested  parties  who 
wich  to  request  or  participate  in  a 
hearing  must  submit  a  written  request 
within  ten  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration.  Requests  should 
contain:  (1)  The  party's  name,  address 
and  telephone  number  (2)  the  number  of 
participants;  (3)  the  reasons  for 
attending;  and,  (4)  a  list  of  the  issues  to 
be  discussed. 

In  addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  non-proprietary  version  of  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than 
September  4, 1991.  Ten  copies  of  the 
business  proprietary  version  and  five 
copies  of  the  non-proprietary  version  of 
rebuttal  briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than 
September  11. 1991.  An  interested  party 
may  make  a  presentation  only  on 
arguments  included  in  that  party's  case 
or  rebuttal  brief.  If  no  hearing  is 
requested,  interested  parties  still  may 
comment  on  these  preliminary  results  in 
the  form  of  case  and  rebuttal  briefs. 
Written  argument  should  be  submitted 
in  accordance  with  19  CFR  353.38  and 
will  be  considered  if  received  within  the 
time  limits  specified  in  this  notice. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Act  and  19  CFR 
353.22(c)(5). 

Dated:  July  26, 1991. 

Francis  |.  Sailer, 

Acting  Assistant  Secretary  for  Import 
A  dwinistration. 

(PR  Doc.  91-18404  Filed  8-1-91;  8:4Sain] 
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[A-588-015] 

Television  Receivers,  Monochronrte 
and  Color,  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration/ 
International  Trade  Administration 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  requests  by 
two  domestic  parties  to  the  proceeding 
and  one  respondent,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan.  The  review  covers  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States. 
Mitsubishi  Electric  Corporation  and 
Mitsubishi  Electric  Sales  America,  for 
the  period  March  1. 1988,  through 
February  28. 1989.  The  preliminary 
results  indicate  the  existence  of 
dumping  margins  for  the  respondent 
during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidiumping 
duties  equal  to  the  differences  between 
United  States  price  and  foreign  market 
value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  August  2, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Orlando  Velez,  David  Mason,  or 
Maureen  Flannery,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone;  (202)  377-2923. 
SUPPUEMENTARY  INFORMATION: 

Backgroimd 

On  April  19. 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  16069)  the 
final  results  of  its  last  administrative 
review  of  the  antidimiping  finding  on 
television  receivers,  monochronie  and 
color,  from  Japan  (36  FR  4597,  March  10. 
1971).  Two  domestic  parties  to  the 
proceeding.  Zenith  Corporation  (Zenith) 
and  the  United  Elecrical  Workers  of  • 
America,  Independent  International 
Brotherhood  of  Electrical  Workers. 
International  Union  of  Electronic. 
Electrical,  Salaried.  Machine  and 
Furniture  Workers.  AFL-CIO.  and 
Industrial  Union  Department.  AFL-CIO 
(the  Unions),  and  certain  respondents, 
including  Mitsubishi  Electric 
Corporation  and  Mitsubishi  Electric 


Sales  America  (Mitsubishi),  re< 
that  we  conduct  an  administra 
review  for  the  period  March  1, 
through  February  28, 1989.  in  a 
with  5  353.22(a)  of  the  Departn 
regulations.  On  April  28, 1988. 
published  a  notice  of  initiation 
administrative  review  for  Fujit 
General,  Funai.  Hitachi.  Matsu 
Mitsubishi,  NEC,  Sanyo.  Vicloi 
and  Toshiba  (54  FR  18320).  Th( 
Department  has  already  compl 
administrative  review  for  seve 
parties  listed  above.  At  presen 
Department  is  conducting  the 
administrative  review  for  Mits 
pursuant  to  S  751  of  the  Tariff . 
1930  (the  Tariff  Act).  Notice  of 
preliminary  results  for  the  othc 
listed  above  have  been  or  will 
published  separately. 

On  June  28,  and  December  1' 
Mitsubishi  submitted  its  quest 
response  to  the  Department 
Subsequently,  we  requested  ai 
received  supplementary  infom 
from  Mitsubishi.  In  addition,  Z 
made  a  timely  allegation  that  I 
made  sales  In  the  home  marke 
below  its  cost  of  production.  P 
Zenith's  allegations,  we  initiat 
investigation.  On  May  6, 1991, 
Mitsubishi  submitted  its  cost 
questionnaire  response  to  the 
Department. 

Scope  of  the  Review 

Imports  covered  by  this  revi 
shipments  of  television  receive 
monochrome  and  color,  from  ] 
Television  receivers  include,  b 
limited  to,  units  known  as  pro] 
televisions,  receiver  monitors, 
(containing  all  parts  necessar) 
receive  a  broadcast  television 
and  produce  a  video  image).  N 
included  are  certain  monitors  : 
capable  of  receiving  a  broadu 
certain  combination  units,  and 
subassemblies  not  containing 
components  essential  for  recei 
broadcast  television  signal  am 
producing  a  video  image.  Prioi 
January  1, 1989.  television  rect 
monochrome  and  color,  were 
classifiable  imder  item  numbe 
684.9230.  684.923Z  684S234.  68 
684.923&  684.9240.  684.9245.  68 
684.9248.  684.9250,  684.9252.  68 
684.9255,  684.9256,  684.9258.  68 
684.9263,  684.9265,  684.927a  68 
684.940a  and  684.9655  of  the  T 
Schedules  of  the  United  Statei 
Annotated  (TSUSA).  As  of  Jar 
1989,  this  merchandise  is  clasc 
under  Harmonized  Tariff  Sche 
(HTS)  item  numbers  8528.10.8( 
8528.11.60.  and  862a2a00.  The 
and  HTS  item  numbers  are  pn 
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(A-588-015] 

Television  Receivers,  Monochrome 
and  Color,  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration/ 
International  Trade  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  requests  by 
two  domestic  parties  to  the  proceeding 
and  one  respondent,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan.  The  review  covers  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States, 
Mitsubishi  Electric  Corporation  and 
Mitsubishi  Electric  Sales  America,  for 
the  period  March  1, 1988,  through 
February  28, 1989.  The  preliminary 
results  indicate  the  existence  of 
dumping  margins  for  the  respondent 
during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidiumping 
duties  equal  to  the  differences  between 
United  States  price  and  foreign  market 
value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  August  2. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Orlando  Velez,  David  Mason,  or 
Maureen  Flannery,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone;  (202)  377-2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  19, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  16069)  the 
final  results  of  its  last  administrative 
review  of  the  antidumping  finding  on 
television  receivers,  monochrome  and 
color,  from  Japan  (36  FR  4597,  March  10, 
1971).  Two  domestic  parties  to  the 
proceeding.  Zenith  Corporation  (Zenith) 
and  the  United  Elecrical  Workers  of  • 
America,  Independent  International 
Brotherhood  of  Electrical  Workers, 
International  Union  of  Electronic, 
Electrical,  Salaried,  Machine  and 
Furniture  Workers.  AFL^IO,  and 
Industrial  Union  Department,  AFL-CIO 
(the  Unions],  and  certain  respondents, 
including  Mitsubishi  Electric 
Corporation  and  Mitsubishi  Electric 


Sales  America  (Mitsubishi),  requested 
that  we  conduct  an  administrative 
review  for  the  period  March  1, 1988, 
through  February  28. 1989,  in  accordance 
with  §  353.22(a]  of  the  Department's 
regulations.  On  A]Nil  28, 1989,  we 
published  a  notice  of  initiation  of  an 
administrative  review  for  Fujitsu 
General,  Funai,  Hitachi,  Matsushita, 
Mitsubishi,  NEC,  Sanyo,  Victor,  Sharp, 
and  Toshiba  (54  FR  18320).  The 
Department  has  already  completed  the 
administrative  review  for  several  of  the 
parties  listed  above.  At  present,  the 
Department  is  conducting  the 
administrative  review  for  Mitsubishi 
pursuant  to  S  751  of  the  Tariff  Act  of 
1930  (the  Tariff  Act).  Notice  of 
preliminary  results  for  the  other  parties 
listed  above  have  been  or  will  be 
published  separately. 

On  June  28,  and  December  19. 1989. 
Mitsubishi  submitted  its  questionnaire 
response  to  the  Department 
Subsequently,  we  requested  and 
received  supplementary  Information 
from  Mitsubishi.  In  addition.  Zenith 
made  a  timely  allegation  that  Mitsubishi 
made  sales  In  the  home  market  at  prices 
below  its  cost  of  production.  Pursuant  to 
Zenith's  allegations,  we  initiated  a  cost 
investigation.  On  May  6, 1991, 
Mitsubishi  submitted  its  cost 
questionnaire  response  to  the 
Department. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  television  receivers, 
monochrome  and  color,  from  Japan. 
Television  receivers  include,  but  are  not 
limited  to,  units  known  as  protection 
televisions,  receiver  monitors,  and  kits 
(containing  all  parts  necessary  to 
receive  a  broadcast  television  signal 
and  produce  a  video  image).  Not 
included  are  certain  monitors  not 
capable  of  receiving  a  broadcast  signal, 
certain  combination  units,  and  certain 
subassemblies  not  containing  the 
components  essential  for  receiving  a 
broadcast  television  signal  and 
producing  a  video  image.  Prior  to 
January  1, 1989,  television  receivers, 
monochrome  and  color,  were 
classitiable  under  item  numbers 
684  9230,  684.923Z  684.9234.  684.9236, 
684.923&  684.9240,  684.9245,  684.9246, 
684.9248,  664.9250,  684.9252.  684.9253, 
684.9255,  684.9256,  684.9258.  684.9262. 
684.9263.  664.9265,  684.927a  684.9275. 
684.9400.  and  684.9655  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  As  of  January  1. 
1989,  this  merchandise  is  classifiable 
under  Harmonized  Tariff  Schedules 
(HTS)  item  numbers  852&10.8a 
8528.11.60.  and  8628.2a00.  The  TSUSA 
and  HTS  item  numbers  are  provided  for 


convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 
This  review  covers  one  manufacturer 
and/or  exporter  of  Japanese  television 
receivers,  monochrome  and  color,  for 
the  period  March  1, 1988.  through 
February  2a  1989. 

United  SUtes  Price 

In  calctilating  United  States  price  for 
Mitsubishi,  the  Department  used 
exporter's  sales  price  (ESP),  at  defined 
in  S  772  of  the  Tariff  Act.  ESP  was  based 
on  delivered  prices  to  unrelated 
purchasers  in  the  United  States.  We 
made  adjustments,  as  appUcable,  for 
ocean  freight  marine  insurance,  U.S. 
and  Japanese  inland  freight  Japanese 
inland  insurance,  U.S.  and  foreign 
brokerage  fees,  U.S.  duties,  discounts, 
rebates,  credit  royalties,  warranties, 
inventory  carrying  costs,  interest  costs 
for  the  period  of  transit  selling  expenses 
incurred  in  Japan  for  U.S.  sales,  and  the 
U.S.  subsidiary's  selling  expenses. 
Where  appropriate,  we  added  an 
amount  to  U.S.  price  to  account  for  the 
Japanese  commodity  taxes  which  were 
rebated  or  not  collected  by  reason  of 
exportation  of  the  merchandise  to  the 
United  States,  as  specified  in  section 
772(d)(1)(C)  of  the  Tariff  Act 

Foreign  Market  Vahie 

In  calculating  foreign  market  value  for 
Mitsubishi,  we  used  home  market  price, 
as  defmed  in  section  773  of  the  Tariff 
Act 

Zenith  alleged  that  Mitsubishi  sold 
televisions  in  the  home  market  at  prices 
below  the  cost  of  production.  We 
considered  the  allegations  sufficient  to 
warrant  an  investigation  of  possible 
sales  below  cost  of  production.  When 
more  than  10  percent  of  the  sales  of  a 
particular  model  are  determined  to  be 
below  cost,  we  exclude  those  sales  from 
our  FMV  calculation.  In  this  case,  we 
found  it  unnecessary  to  exclude  sales  in 
the  home  market. 

We  made  adjustments,  as  appUcable, 
for  inland  freight  and  insurance, 
discounts,  credit  expenses,  sales 
promotions,  advertising,  warranties, 
royalties,  differences  in  the  physical 
characteristics  of  the  merchandise, 
differences  in  commodity  tax  amounts, 
packing  charges,  and  indirect  selling 
expenses  not  exceeding  the  amount  of 
U.S.  indirect  selling  expenses. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margin  exists  for  the 
period  March  1, 1968,  through  February 
28,1989: 


MitwbMi. 


tpwcwit) 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication  of  this  notice,  or  the 
first  workday  thereafter.  Interested 
parties  may  submit  case  Iniefs  and/or 
written  comments  not  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  may  be  filed  not  alter  than  37 
days  after  the  date  of  publication.  The 
Department  will  pubUsh  the  final  results 
of  this  administrative  review,  including 
the  results  of  its  analysis  of  issues 
raised  in  any  such  written  comments  or 
at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entires,  individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  below.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  dumping  duties  of  35.40 
percent  based  on  the  margin  for 
Mitsubishi  in  the  March  1. 198a  through 
Febraury  28, 1990  review  period,  will  be 
required  for  Mitsubishi.  For  any  future 
entries  of  this  merchandise  from  an 
exporter  not  covered  in  this  or  in  prior 
reviews,  and  who  is  unrelsted  to  any 
reviewed  firm  or  any  previously 
reviewed  firm,  a  cash  deposit  of  17.07 
percent  based  on  the  final  results  of  the 
March  1, 1989  through  February  26, 1990 
administrative  review,  shall  be  required. 
These  deposit  requirements  are  effective 
for  all  shipments  of  Japanese  television 
receivers,  monochrome  and  color, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  this 
notice  are  in  accordance  with  S  751  (aXl) 
of  the  Tariff  Act  (19  U.S.C.  ie75{aMl)) 
and  (  353.22  of  the  Commerce 
regulations  (19  CFR  363.22)  (1990). 

Dated:  July  26. 1991 
Erie  I.  GvfinkaL 
Assistant  Seavtary  for  Import 
Administration. 
(FR  Doc.  n-1840S  PilMi  fr-1-01:  MS  an) 
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TefevtsJon  Receivers,  Monochrome 
and  Color,  From  Japan;  Final  Results 
of  Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
Antidumping  Duty  Administrative 
review. 

summary:  On  June  6, 1991.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  Fmding  on 
television  receivers,  monochrome  and 
color,  from  Japan.  The  review  covers 
one  manufactxirer/exporter  of  this 
merchandise  to  the  United  States,  the 
Sharp  Corporation,  and  the  periods 
March  1. 1988,  through  February  28. 
1987.  and  March  1. 1988.  through 
February  28, 1989. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received  and 
the  correction  of  certain  clerical  errors, 
we  have  changed  the  final  results.  The 
final  margins  range  tmm  20.94  percent  to 
30.76  percent 

EFFECTIVE  DATE:  August  2. 1991. 
FOfl  FURTHER  INFORMATION  CONTACT: 
25ev  Primor  or  Melissa  Skinner.  Office  of 
Antidumping  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377^1851. 
SUPPLEMENTARY  INFORMATION! 

Background 

On  June  6. 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  26061)  the 
preliminary  results  of  its  antidumping 
duty  administrative  review  of  the 
antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan  (38  FR  4597,  March  10. 1971).  We 
have  now  completed  this  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  television  receivers, 
monochrome  and  color,  from  Japan. 
Television  receivers  include,  but  are  not 
limited  to.  units  known  as  projection 
televisions,  receiver  monitors,  and  kits 
(containing  all  parts  necessary  to 
receive  a  broadcast  television  signal 
and  produce  a  video  image).  Not 
included  are  certain  monitors  not 
capable  of  receiving  a  broadcast  signal 
certain  combination  units,  and  certain 


subassemblies  not  containing  the 
components  essential  for  receiving  a 
broadcast  television  signal  and 
producing  a  video  image.  Prior  to 
January  1. 1989.  television  receivers, 
monochrome  and  color,  were 
classifiable  under  item  numbers 
684.9230,  684.9232,  684.9234,  684.9236, 
684.9238,  684.9240.  684.9245.  684.9246. 
684.9248,  684.9250,  684.9252.  684.9253. 
684.9255.  684.9256,  684.9258.  684.9262, 
684.9263,  684.9265.  684.9270.  684.9275, 
684.9400.  and  684.9655  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classifiable  under  item 
numbers  8528.10.80  and  852a20.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes  only.  Tlie  written  description 
remains  dispositive. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  timely  comments  from  Sharp 
Corporation  (Sharp)  and  two  domestic 
interested  parties.  Zenith  Electronics 
Corporation  (Zenith)  and  Montgomery 
Ward  &  COm  Incorporated  (Montgomery 
Ward). 

In  this  final  determination,  we  have 
corrected  the  following  clerical  errors: 
(1)  The  equation  calculating  the 
conunodity  tax  base  in  the  exporter's 
sales  price  (ESP)  computer  programs;  (2) 
the  adjustment  in  the  indirect  selling 
expenses;  and  (3)  the  U.S.  interest  rates 
used  in  the  calculation  of  the  credit  and 
inventory  carrying-cost  expenses. 

Comment  1:  Zenith  states  that  the 
Department's  treatment  of  Japanese 
commodity  taxes  rebated  or  not 
collected  by  reason  of  exportation  of  the 
merchandise  was  unlawful.  According 
to  Zenith,  the  Department  added  the  full 
amount  of  the  tax  to  U.S.  price,  and 
made  a  circumstance-of-sale  (COS) 
adjustment  to  foreign  market  value 
(FMV)  for  the  difference  between  the 
amount  of  Japanese  and  U.S.  tax.  Zenith 
argues  that  the  Court  of  International 
Trade  (CIT)  bi  Zenith)  Electronics  Corp. 
v.  United  States.  755  F.  Supp.  397  (1990) 
(as  clarified  by  the  Court  order  dated 
February  20. 1991)  [Zenith  and  in 
Daewoo  Electronics  Co.  v.  United 
States,  712  F.  Supp.  931  (1989)  [Daewoo). 
ruled  that  the  Department  must  cap  the 
amount  of  commodity  or  consumption 
tax  added  to  U.S.  price  at  the  amount  of 
tax  added  to  FMV.  and  that  the 
Department  is  forbidden  bom 
neutralizing  the  tax  adjustment  to  U.S. 
price  by  making  COS  adjustment  to 
FMV  for  differences  in  taxes. 

Department's  Position:  We  do  not 
agree  with  the  CIT  in  Zenith  or  Daewoo. 


but  have  not  had  an  opportunity  to 
appeal  the  issue  on  its  merits. 
Consistent  with  our  longstanding 
practice,  we  have  not  attempted  to 
measure  the  amount  of  tax  "passed- 
through"  to  customers  in  the  home 
market.  We  do  not  agree  that  the 
statutory  language  limiting  the  amount 
of  adjustment  to  the  amount  of  tax 
"added  to  or  included  in  the  price"  of 
color  televisions  (CTVs)  in  the  home 
market  requires  the  Department  to 
measure  the  incidence  of  tax. 

Because  we  beheve  that  dumping 
margins  should  neither  be  inflated  nor 
deflated  by  differences  between 
Japanese  taxes  and  constructed  taxes 
applied  to  U.S.  price,  we  do  not  agree 
with  the  CITs  position  on  adjustments 
for  differences  in  commodity  taxes. 
Affer  calculating  the  amount  of 
commodity  and  consumption  tax  and 
adding  it  to  U.S.  price,  we  make  an   > 
adjustment  to  FMV  for  the  differences  in 
taxes  by  deducting  the  Japanese 
consumption  and  commodity  tax  from 
FMV  and  replacing  it  with  the 
constructed  U.S.  commodity  and 
consumption  tax  This  method  has  the 
same  effect  on  the  absolute  margin 
calculated  as  would  capping  the  amount 
of  U.S.  tax  added  to  U.S.  price.  See  our 
responses  to  Comment  1  in  Color 
Television  Receivers  from  the  Republic 
of  Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (56  FR 
12702,  March  27, 1991)  and  our  response 
to  Comment  4  in  Color  Television 
Receivers,  Except  for  Video  Monitors, 
from  Taiwan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (56  FR  31380.  July  la  1991). 

Comment  2:  Zenith  argues  that  the 
Department  should  take  into  account  the 
average  age  and  balance  of  each 
account  payable  relating  to  home 
market  sales,  and  apply  the 
respondent's  short-term  interest  rate  to 
those  average  ages  and  balances  to 
offset  all  claimed  selling  expenses. 
Zenith  maintains  that  the  true  cost  of  a 
discount  or  rebate  is  the  discount  or 
rebate  amount  minus  the  savings  the 
respondent  realized  by  paying  the 
rebate  or  discount  after  the  obligation  to 
pay  has  been  incurred. 

Department's  Position:  We  disagree 
with  Zenith.  We  avoid  imputing 
expenses  or  costs  when  a  company 
quantifies  or  documents  its  actual 
expenses,  and  when  the  company's 
quantification  accurately  reflects  the 
expense  to  the  seller.  Since  we  have 
determined  that  Sharp  accurately 
quantified  its  home  market  selling 
expenses,  and  that  its  claims  accurately 
reflected  these  expenses,  we  have  not 
reduced  them  by  the  amount  of  any 


savings  realized  as  a  result  oJ 
payment.  See  our  resptmse  to 
2  in  Television  Receivers,  Mo 
and  Color,  From  Japan;  Pinal 
Antidumping  Duty  Administr 
Reviews  (54  FR  13918,  April  6 

Comment  3:  Zenith  argues  I 
Department  should  deduct  an 
related  legal  expenses  from  e 
sales  price  (ESP).  According  t 
these  expenses  are  selling  ex] 
because  they  are  incurred  as 
a  respondent  selling  the  mere 
imder  review  in  the  United  St 
prices  below  FMV.  Moreover 
argues  that  there  is  no  basis  f 
retaining  in  ESP  legal  expens( 
as  a  result  of  an  antidumping 
when  all  other  legal  expensef 
by  a  foreign  company's  U.S.  s 
are  deducted  from  ESP. 

Department  Position:  We  d 
with  Zenith.  As  we  have  stati 
previous  reviews  of  this  ordei 
the  antidumping  duty  orders  < 
television  receivers  from  the  1 
Korea  and  Taiwan,  we  do  not 
legal  expenses  incurred  in  de 
against  an  allegation  of  dump 
expenses  incurred  in  selling  t 
merchandise  in  the  United  Sti 
result,  we  have  not  deducted 
expenses  from  ESP  in  these  fi 
Also,  see  our  response  to  Cor 
Television  Receivers,  Monocl 
Color,  From  Japan;  Pinal  Resi 
Antidumping  Duty  Administr 
Reviews  (54  FR  13919,  April  6 
note,  however,  that  whereas  ! 
criticized  the  Department  in  C 
for  failing  to  follow  the  CIT  o] 
Zenith,  in  diis  instance,  it  is  u 
Department  to  disregard  the  ( 
regarding  this  issue  in  Daewo 

Comment  4:  Zenith  argues  I 
Department  should  deduct  frt 
price  payments  of  estimated 
antidumping  duties  and  any  e 
related  to  such  payments.  Ac 
Zenith,  these  items  should  be 
from  U.S.  price  along  with  the 
ordinary  duties  paid  because 
specifically  requires  that  "Un 
import  duties"  be  deducted  b 
price. 

Department's  Position:  We 
with  Zenith.  As  we  have  stati 
previous  reviews  of  this  findl; 
believe  that  using  estimated  i 
antidumping  duties  in  our  call 
would  result  in  inaccurate  ms 
do  not  consider  payments  of  < 
antidumping  duties  to  be  exp( 
related  to  the  sales  of  the  mei 
imder  consideration  for  this  r 
period.  Further,  given  the  pos 
these  estimated  duties  could ' 
significantly  bom  duties  that 
assessed,  we  do  not  consider 
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but  have  not  had  an  opportunity  to 
appeal  the  issue  on  Its  merits. 
Consistent  with  our  longstanding 
practice,  we  have  not  attempted  to 
measure  the  amount  of  tax  "passed- 
through"  to  customers  in  the  home 
market.  We  do  not  agree  that  the 
statutory  language  limiting  the  amount 
of  adjustment  to  the  amount  of  tax 
"added  to  or  included  in  the  price"  of 
color  televisions  (CTVs)  in  the  home 
market  requires  the  Department  to 
measure  the  incidence  of  tax. 

Because  we  beheve  that  dumping 
margins  should  neither  be  inflated  nor 
deflated  by  differences  between 
Japanese  taxes  and  constructed  taxes 
applied  to  U.S.  price,  we  do  not  agree 
with  the  CITs  position  on  adjustments 
for  differences  in  commodity  taxes. 
After  calculating  the  amount  of 
commodity  and  consumption  tax  and 
adding  it  to  U.S.  price,  we  make  an    • 
adjustment  to  FMV  for  the  differences  in 
taxes  by  deducting  the  Japanese 
consumption  and  commodity  tax  from 
FMV  and  replacing  it  with  the 
constructed  U.S.  commodity  and 
consumption  tax  This  method  has  the 
same  effect  on  the  absolute  margin 
calculated  as  would  capping  the  amount, 
of  U.S.  tax  added  to  U.S.  price.  See  our 
responses  to  Comment  1  in  Color 
Television  Receivers  from  the  Republic 
of  Korea:  Final  Results  of  Antidumping 
Duty  Administrative  Review  (56  FR 
12702.  March  27, 1991)  and  our  response 
to  Comment  4  in  Color  Television 
Receivers,  Except  for  Video  Monitors, 
from  Taiwan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (56  FR  31380,  July  la  1991). 

Comment  2:  Zenith  argues  that  the 
Department  should  take  into  account  the 
average  age  and  balance  of  each 
account  payable  relating  to  home 
market  sales,  and  apply  the 
respondent's  short-term  interest  rate  to 
those  average  ages  and  balances  to 
offset  all  claimed  selling  expenses. 
Zenith  maintains  that  the  true  cost  of  a 
discount  or  rebate  is  the  discount  or 
rebate  amount  minus  the  savings  the 
respondent  reahzed  by  paying  the 
rebate  or  discount  after  the  obligation  to 
pay  has  been  incurred 

Department's  Position:  We  disagree 
with  Zenith.  We  avoid  imputing 
expenses  or  costs  when  a  company 
quantifies  or  documents  its  actual 
expenses,  and  when  the  company's 
quantification  accurately  reflects  the 
expense  to  the  seller.  Since  we  have 
determined  that  Sharp  accurately 
quantified  its  home  market  selling 
expenses,  and  that  its  claims  accurately 
reflected  these  expenses,  we  have  not 
reduced  them  by  the  amount  of  any 


savings  realized  as  a  result  of  delayed 
payment.  See  our  response  to  Comment 
2  in  Television  Receivers,  Monochrome 
and  Color.  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (54  FR  13818.  April  6, 1989). 

Comment  3:  Zenith  argues  that  the 
Department  should  deduct  antidumpii^ 
related  legal  expenses  from  exporter's 
sales  price  (ESP).  According  to  2^nith. 
these  expenses  are  selling  expenses 
because  they  are  incurred  as  a  result  of 
a  respondent  selling  the  merchandise 
under  review  in  the  United  States  at 
prices  below  FMV.  Moreover.  Zenith 
argues  that  there  is  no  basis  for 
retaining  io  ESP  legal  expenses  incurred 
as  a  result  of  an  antidumping  proceeding 
when  all  other  legal  expenses  incurred 
by  a  foreign  company's  U.S.  subsidiary 
are  deducted  from  ESP. 

Department  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  order,  and  of 
the  antidumping  duty  orders  on  color 
television  receivers  from  the  Republic  of 
Korea  and  Taiwan,  we  do  not  consider 
legal  expenses  incurred  in  defending 
against  an  allegation  of  dimiping  to  be 
expenses  incurred  in  selling  the 
merchandise  in  the  United  States.  As  a 
result,  we  have  not  deducted  these 
expenses  from  ESP  in  these  final  results. 
Also,  see  our  response  to  Comment  4  in 
Television  Receivers,  Monochrome  and 
Color,  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (54  FR  13919.  April  6, 1989).  We 
note,  however,  that  whereas  Zenith 
criticized  the  Department  in  Comment  1 
for  failing  to  follow  the  CIT  opinion  in 
Zenith,  in  diis  instance,  it  is  urging  the 
Department  to  disregard  the  CIT  opinion 
regarding  this  issue  in  Daewoo. 

Comment  4:  Zenith  argues  that  the 
Department  should  deduct  from  U.S. 
price  payments  of  estimated 
antidumping  duties  and  any  expenses 
related  to  such  payments.  According  to 
Zenith,  these  items  should  be  deducted 
from  U.S.  price  along  with  the  estimated 
ordinary  duties  paid  because  the  statute 
specifically  requires  that  "United  States 
import  duties"  be  deducted  from  U.8. 
price. 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  finding,  we 
believe  that  using  estimated  amounts  of 
antidumping  duties  in  our  calculations 
would  result  in  inaccurate  margins.  We 
do  not  consider  payments  of  estimated 
antidumping  duties  to  be  expenses 
related  to  the  sales  of  the  merchandise 
under  consideration  for  this  review 
period.  Further,  given  the  possibility  that 
these  estimated  duties  could  vary 
significantly  from  duties  that  may  be 
assessed,  we  do  not  consider  them  to  be 


"expenses"  within  the  meaning  of 
secbon  772(d)(2)(A)  of  the  Tariff  Act  for 
purposes  of  determining  MS.  price. 
Finally,  estimated  duties  and  duties 
assessed  are  paid  by  the  miporier  who 
is,  in  some  cases,  unrelated  to  the  party 
whose  sales  are  under  review.  We  have, 
therefore,  not  deducted  estimated  duties 
from  U.S.  price  in  these  final  results.  See 
our  response  to  Comment  5  in 
Television  Receivers,  Monochrome  and 
Color,  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (54  FR  13918.  April  ft,  1988),  our 
response  to  Comment  6  in  Color 
Television  Receivers  from  the  Repubbc 
of  Korea;  Final  Results  of  Antidumping 
Administrative  Review  (56  FR  12703, 
12704,  March  27, 1991),  and  our  response 
to  Comment  8  in  Color  Television 
Receivers,  Except  for  Video  Monitors, 
from  Taiwan;  Final  Results  of 
Antidumping  Administrative  Review  (56 
FR  31380.  July  10. 1981). 

Comment  5:  Zenith  contends  that  the 
Department  erroneously  treated  selling 
commissions  in  the  United  States  as 
though  they  consisted  entirely  of 
indirect  selling  expenses.  According  to 
Zenith,  commissions  compensate  the 
recipient  for  both  direct  and  indirect 
selhng  expenses  incurred  on  behalf  of 
the  respondent.  Zenith  argues  that,  siiKe 
FMV  has  already  been  adjusted  for 
direct  selling  expenses,  an  offset  to  FMV 
comprised  of  indirect  selling  expenses 
up  to  the  full  amount  of  the  U.S. 
commission  overcompensafes  for  the 
indirect  portion  of  the  commission,  and 
effectively  negates  the  deduction  from 
U.S.  price  of  the  direct  expense  portion 
of  the  commission. 

Department's  Position:  We  disagree 
with  Zenith.  Section  353.56(b)(1)  of  our 
regulations  requires  us  to  make  an 
adjustment  for  situations  in  which  a 
commission  is  paid  in  one  market  but 
not  in  the  other  market.  That  adjustment 
is  limited  to  "the  amount  of  the  other 
selling  expenses"  allowed  in  the  other 
market.  We  do  not  interpret  this 
regulation  as  requiring  us  to  limit  the 
offset  to  a  specific  portion  of  the 
expenses  of  the  commissionaire.  Indeed. 
it  is  not  necessary  to  examine  how  the 
recipient  of  the  commissions  spends  the 
money  because,  to  the  seller,  such 
monies  represent  direct  expenses 
incurred  as  a  result  of  that  particular 
sale.  We  have,  therefore,  offset  the  full 
amount  of  the  U.S.  commissions  in  these 
flnal  results.  See  our  response  to 
Comment  6  in  Television  Receivers. 
Monochrome  and  Color.  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  (54  FR  13919, 
April  6, 1988).  our  response  to  Comment 
9  in  Color  Television  Receivers,  Except 
for  Video  Monitors,  from  Tcdwan;  Final 


Results  of  Antidumping  Duty 
Administrative  Review  (56  FR  31381, 
July  la  1901).  and  our  response  to 
Comment  7  in  Color  Television 
Receivers  from  the  Republic  of  Korea; 
Final  Results  of  Antidumping  Doty 
Administrative  Review  (56  FR  12701 
March  27. 1991). 

Comment  &  Zenith  asserts  that  the 
Department  may  have  improperly  used 
home  market  indirect  expenses  that  are 
not  selling  expenses  as  an  offset  to  US. 
indirect  selling  expenses.  Zenith  states 
that  the  Department  should  require  an 
a^irmative  demonstratujn  from  Sharp 
that  all  home  market  indirect  expenses 
it  has  claimed  as  ESP  offsets  art 
actually  selling  expenses,  and  not 
general  and  administrative  expenses. 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  case,  the  pool  of 
indirect  selling  expenses  in  the  Ixnae 
market  should  include  those  expenses 
which  are  similar  to  the  expenses 
incurred  by  the  U.S.  subsidiary,  whose 
function  it  is  to  sell  merchandise.  We  do 
not  interpret  our  regulations  as  requlrinf 
that  indirect  selling  expenses  In  the 
home  market  be  limited  to  selling 
expenses  in  sales  offices,  and  as 
excluding  general  and  administrative 
expenses  incurred  by  those  offices. 
Accordingly,  the  equivalent  home 
market  expenses  are  those  which  are 
incurred  by  the  home  market  telling 
division  in  support  of  the  home  market 
sales  effort  and  which  inchide  certain 
general  expenses  associated  with 
selling.  Therefore,  we  believe  that  Sharp 
did  not  overstate  its  home  market  selling 
expenses,  and  we  have  used  all  these 
expenses  in  calculating  the  ESP  offset 
for  these  final  results.  See  our  response 
to  Comment  3  in  Television  Receivers, 
Monochrome  and  Color.  From  Japan: 
Final  Results  of  Antidumpmg  Ehity 
Administrative  Reviews  (54  FR  1391ft 
April  6, 1966)  and  our  response  to 
Comment  4  in  Color  Television 
Receivers  from  the  Republic  of  Korea; 
Final  Results  of  Antidumping  Duty 
Administi-adve  Review  (56  FR  12703, 
March  27, 1981). 

Comment  7: 2>aith  contends  that  it  is 
unclear  whether  constructed  value  (CV) 
does  or  does  not  include  discounts, 
rebates,  or  commodity  and  consumption 
taxes.  According  to  Zenith,  these  items 
must  be  included  among  the  "general 
expenses"  component  of  CV  because  tfas 
statute  requires  that  these  general 
expenses  encompass  wtiat  usually 
reflected  in  sales.  Because  Sharp 
acknowledges  that  discounts,  rebates, 
and  commodity  and  consumptKn  taxes 
are  included  in  the  selling  price  of  the 
merchandise,  and  because  the 
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Department  routinely  adjusts  for  these 
items  under  its  authority  to  adjust  for 
differences  in  circumstances  of  sale, 
Zenith  argues  that  they  are  "general 
expenses"  as  defined  in  the  statute,  and 
should,  therefore,  be  included  in  CV. 

Department's  Position:  We  disagree 
with  Zenith  that  these  expenses  should 
be  included  in  CV.  As  we  have  stated  in 
previous  reviews,  we  do  not  consider 
discounts  and  rebates  to  be  selling 
expenses;  we  consider  them  to  be 
adjustments  to  price.  Pursuant  to  the 
statute,  the  Department  constructs  an 
ex-factory  value  which  consists  of  the 
sum  of  the  cost  of  manufacture  (COKf), 
seUing,  general  and  administrative 
(SGA)  expenses,  profit  on  home  market 
sales,  and  the  cost  of  packing  the 
merchandise  for  shipment  to  the  United 
States.  In  order  to  make  an  "apples-to- 
apples"  comparison  of  this  siurogate 
FMV  to  U.S.  price,  all  taxes,  rebates, 
and  discoimts  are  removed  from  U.S. 
price  and  no  tax  is  added  thereto.  As  a 
result,  we  have  not  included  discounts, 
rebates,  and  commodity  taxes  in  our 
calculations  of  CV  for  these  final  results. 
See  our  response  to  Comment  20  in 
Television  Receivers,  Monochrome  and 
Color,  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (56  FR  5396,  February  11. 1991). 
and  our  response  to  Comment  9  in  Color 
Television  Receivers  from  the  Republic 
of  Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (58  FR 
12704. 12705,  March  27. 1991), 

Comment  8:  Sharp  argues  that  the 
Department  should  have  used  Sharp's 
prices  to  its  home  market  distributors  to 
calculate  FMV  or,  alternatively,  that  the 
Department  should  have  granted  a  level- 
of-trade  adjustment  for  the  SGA 
expenses  of  the  distributors  since  all  of 
the  comparable  expenses  of  Sharp's  U.S. 
distributors  were  deducted  from  Uie 
resale  price  in  the  United  States. 
Montgomery  Ward,  which  imported 
subject  merchandise  from  Sharp, 
presents  a  similar  argument. 

Department's  Position:  We 
determined  that  the  distributor-to-dealer 
level  in  Japan  was  an  appropriate  level 
for  price  comparisons  because  there  was 
no  clear  evidence  that  home  market 
prices  to  the  company's  related 
distributors  were  comparable  to  prices 
to  unrelated  parties.  See  19  CFR  353.45. 
Other  than  what  it  submitted  in  previous 
reviews,  where  we  similarly  disallowed 
this  adjustment.  Sharp  submitted  no 
evidence  in  this  administrative  review 
to  support  its  argument.  As  a  result,  we 
compared  sales  in  the  United  States  and 
the  home  market  at  the  same  level  of 
trade,  i.e.,  sales  from  distributors  to 
dealers.  Thus,  there  is  clearly  no  need 


for  an  adjustment  for  differences  in  level 
of  trade.  We  note  that  we  have  included 
in  the  ESP  offset  the  indirect  SGA 
expenses  incurred  by  the  distributors  for 
the  sale  of  home  market  models  as  is  our 
usual  practice  and  policy.  (See  also  54 
FR  35517,  August  28, 1989;  55  FR  35916. 
September  4, 1990,  Comment  10;  and  56 
FR  16069.  April  19. 1991.  Comment  2). 

Comment  9:  Sharp  and  Montgomery 
Ward  claim  that  the  Department  failed 
to  make  a  COS  adjustment  for  home 
market  indirect  SGA  expenses  in 
calculating  margins  for  purchase  price 
(PP)  sales. 

Department's  Position:  The 
Department's  regulations  do  not  provide 
for  a  COS  adjustment  for  indirect  home 
market  SGA  expenses  in  the  case  of  PP 
sales,  except  in  situations  where  the  PP 
sales  include  the  payment  of  a 
commission,  as  described  in  19  CFR 
353.56(b)(1).  In  this  case,  there  were  no 
commissions  associated  with  the  U.S. 
sales.  Therefore,  no  adjustment  is 
warranted. 

Comment  10:  Sharp  argues  that  the 
Department  should  have  used  a  lower 
Japanese  interest  rate,  rather  than  a  U.S. 
short-term  interest  rate,  when 
calculating  the  imputed  U.S.  credit  and 
inventory  carrying-cost  expenses  for 
ESP  transactions.  Sharp  argues  that  in 
LMI — La  Metaili  Industriale  S.p.A.  v. 
United  States  912  F.2d  455,  460  (Fed.  Cir. 
1990)  [LMI],  the  Court  concluded  that  "it 
is  reasonable  to  assume  that  a 
corporation  will  finance  its  operations 
with  the  cheapest  money  available". 
Sharp  states  that  it  should  be  allowed  to 
use  the  lowest  interest  rate  available 
during  the  review  period,  regardless  of 
the  market  in  which  the  interest 
expenses  would  have  been  incurred. 
Sharp  goes  on  to  argue  that  as  an 
alternative  to  using  the  lower  Japanese 
rate,  the  Department  should  use  the 
actual  U.S.  reported  credit  expenses. 

Department's  Position:  We  disagree.  It 
is  the  Department's  practice  to  apply  the 
U.S.  subsidiary's  short-term  interest  rate 
to  ESP  sales  when  calculating  the  ESP 
credit  and  inventory  carrying-cost 
adjustments.  Sharp  presented  no 
evidence  that  its  U.S.  subsidiary 
received,  or  had  access  to,  financing  in 
Japan,  and  thus  the  Department  used  the 
average  U.S.  prime  rate  in  effect  at  the 
time  of  the  reviews.  Moreover,  Sharp's 
contention  that  we  should  have  used 
actual  U.S.  reported  credit  expenses  is 
without  merit  because,  as  noted  in  its 
questionnaire  responses  and  the  brief, 
Sharp  realized  no  U.S.  credit  expenses 
during  these  review  periods. 

Sharp's  attempt  to  rely  on  the  LMI 
decision  is  also  misplaced.  The  LMI 
decision  was  based  on  PP  transactions 


where  no  U.S.  subsidiary  existed.  In  the 
LMI  decision,  the  Court  found  that  since 
the  respondent,  LMI,  could  secure  funds 
at  a  lower  rate  in  the  United  States  and 
did  in  fact  do  so,  the  U.S.  interest  rate 
should  be  apphed  to  these  PP  sales.  In 
this  review,  Sharp's  U.S.  s  jtbsidiary  is 
responsible  for  ESP  trans<>ctions.  We 
attribute  imputed  interest  expenses  and 
inventory  carry-cost  to  the  location 
where  they  would  be  incurred,  i.e.,  at 
Sharp's  facilities  hi  the  United  States, 
and,  therefore,  we  applied  the  U.S. 
short-term  interest  rate  to  these  sales. 
(See  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Active-Matrix 
Liquid  Crystal  High  Information  Content 
Flat  Panel  Displays  and  Display  Glass 
Therefor  from  Japan  (56  FR  32395,  July 
18, 1991)  and  Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Outside  Diameter, 
and  certain  Components  Thereof,  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (56  FR 
26054,  June  6, 1991).) 

Comment  11:  Sharp  argues  that  the 
Department  must  recalculate  U.S. 
indirect  expenses  to  include  all  the 
expenses  of  moving  television  receivers 
from  factory  sites  in  Japan  to  U.S. 
warehouses. 

Department's  Position:  We  disagree. 
As  we  stated  in  our  last  two  reviews  of 
Sharp,  the  statute  provides  that  USP 
shall  be  reduced  by  the  amoimt  included 
in  such  price  attributable  to  any 
movement  charges.  We  consider  charges 
incident  to  transporting  the  merchandise 
from  the  place  of  shipment  in  the 
country  of  exportation  to  the  place  of 
delivery  in  the  United  States  to  be 
movement  expenses,  not  indirect  selling 
expenses.  We  deduct  movement 
expenses  from  the  selling  prices  in  the 
Unites  States  (19  U.S.C.  772(d)(2)(Aij 
and  home  market  (19  U.S.C.  733(a))  1o 
ensure  "apples-to-apples"  comparisons. 

Comment  12:  Sharp  claims  that  certain 
U.S.  sales  reported  at  zero  or  negative 
prices  should  be  ignored  because  they 
are  not  in  the  ordinary  course  of  trade. 

Department's  Position:  We  disagree. 
In  its  case  brief  of  July  8, 1991.  Sharp 
provided  no  explanation  for  the  sales  at 
zero  or  negative  prices.  Sharp  merely 
argued  that  the  fact  that  these 
transactions  showed  zero  or  negative 
prices  established  that  they  were 
"clearly"  outside  the  ordinary  course  of 
trade.  In  its  rebuttal  brief  of  July  15, 
1991,  Sharp  argues  that  these  sales  were 
provided  ".  .  .  to  non-TV  customers  as  a 
temporary  promotion  for  the  sale  of  non- 
TV  items,"  however.  Sharp  provided  no 
further  informati?n  to  support  this 
contention.  Sharp  did  not  raise  this 
argument  until  after  the  preliminary 
results  were  issued  and  has  provided 


little  more  than  affirmative 
in  support  of  its  contention 
Consequently,  we  have  inc! 
U.S.  sales  with  zero  or  negt 
our  calculations. 

Comment  13:  Montgomer 
claims  that  it  was  unfairly  { 
to  inordinate  delays  in  the 
antidumping  finding.  SpeciJ 
Montgomery  Ward  is  conci 
the  potentially  high  paymei 
antidumping  duties  when,  { 
importation  of  Sharp's  telei 
the  estimated  deposit  rate  ^ 

Department's  Position:  V 
An  antidumping  administrt 
is,  by  its  very  nature,  a  retr 
proceeding.  It  reviews  salei 
United  States  after  they  we 
completed.  Moreover,  duty 
are  estimated  rates  and  an 
final  determination.  Despit 
delays  in  reviewing  Montg( 
sales,  the  Department  is  re( 
statute  to  determine  final,  i 
necessary  higher,  antidumf 
rates. 

Final  Results  of  the  Review 

As  a  result  of  the  comma 
and  the  correction  of  certai 
errors,  we  have  revised  oui 
results  for  Sharp,  and  we  d 
margins  to  be: 


Manufac- 
turar 

No. 

Pariodoli 

Sharp 

Sharp 

8 

10 

03/01/86-0 
03/01/88- 

The  Department  shall  de 
the  Customs  Service  will  ai 
antidumping  duties  on  all  e 
eniffies.  Individual  differeni 
United  States  price  and  for 
value  may  vary  from  the  p( 
stated  above.  The  Departm 
appraisement  instructions  i 
Customs  Service. 

Further,  as  provided  for  1 
751(a)(1)  of  the  Tariff  Act,  I 
of  estimated  antidumping  c 
percent  will  be  required  foi 
any  shipments  of  this  mere 
manufactured  by  Funai,  Fu 
Hitachi,  Matsushita.  Mitsui 
Sanyo,  Seiko  Epson,  Toshil 
Citizen,  or  Victor,  the  cash 
continue  to  be  the  same  as 
published  in  the  final  resul 
administrative  reviews  for 
(56  FR  5392,  February  11, 11 
other  exporters/manufactu 
related  to  Sharp,  or  any  pn 
reviewed  firm,  a  cash  depo 
percent  shall  be  required.  1 
deposit  requirements  will  t 
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where  no  U.S.  subsidiary  existed.  In  the 
LMI  decision,  the  Court  found  that  since 
the  respondent,  LMI,  could  secure  funds 
at  a  lower  rate  in  the  United  States  and 
did  in  fact  do  so,  the  U.S.  interest  rate 
should  be  applied  to  these  PP  sales.  In 
this  review,  Sharp's  U.S.  s  jbsidiary  is 
responsible  for  ESP  trans<<ction8.  We 
attribute  imputed  interest  expenses  and 
inventory  carry-cost  to  the  location 
where  they  would  be  incurred,  i.e.,  at 
Sharp's  faciUties  in  the  United  States, 
and,  therefore,  we  applied  the  U.S. 
short-term  interest  rate  to  these  sales. 
(See  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Active-Matrix 
Liquid  Crystal  High  Information  Content 
Flat  Panel  Displays  and  Display  Glass 
Therefor  from  Japan  (56  FR  32395.  July 
18, 1991)  and  Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Outside  Diameter, 
and  certain  Components  Thereof,  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (56  FR 
26054,  June  6, 1991].) 

Comment  11:  Sharp  argues  that  the 
Department  must  recalculate  U.S. 
indirect  expenses  to  include  all  the 
expenses  of  moving  television  receivers 
from  factory  sites  in  Japan  to  U.S. 
warehouses. 

Department's  Position:  We  disagree. 
As  we  stated  in  our  last  two  reviews  of 
Sharp,  the  statute  provides  that  USP 
shall  be  reduced  by  the  amount  included 
in  such  price  attributable  to  any 
movement  charges.  We  consider  charges 
incident  to  transporting  the  merchandise 
from  the  place  of  shipment  in  the 
country  of  exportation  to  the  place  of 
delivery  in  the  United  States  to  be 
movement  expenses,  not  indirect  selling 
expenses.  We  deduct  movement 
expenses  from  the  selling  prices  in  the 
Unites  States  (19  U.S.C.  772(d)(2)(At) 
and  home  market  (19  U.S.C.  733(a))  1o 
ensure  "apples-to-apples"  comparisons. 

Comment  12:  Sharp  claims  that  certain 
U.S.  sales  reported  at  zero  or  negative 
prices  should  be  ignored  because  they 
are  not  in  the  ordinary  course  of  trade. 

Department's  Position:  We  disagree. 
In  its  case  brief  of  July  8, 1991.  Sharp 
provided  no  explanation  for  the  sales  at 
zero  or  negative  prices.  Sharp  merely 
argued  that  the  fact  that  these 
transactions  showed  zero  or  negative 
prices  established  that  they  were 
"clearly"  outside  the  ordinary  course  of 
trade.  In  its  rebuttal  brief  of  July  15, 
1991,  Sharp  argues  that  these  sales  were 
provided  ".  .  .  to  non-TV  customers  as  a 
temporary  promotion  for  the  sale  of  non- 
TV  items,"  however.  Sharp  provided  no 
further  information  to  support  this 
contention.  Sharp  did  not  raise  this 
argument  tmtil  after  the  preliminary 
results  were  issued,  and  has  provided 


little  more  than  affirmative  statements 
in  support  of  its  contention. 
Consequently,  we  have  included  the 
U.S.  sales  with  zero  or  negative  prices  in 
our  calculations. 

Comment  13:  Montgomery  Ward 
claims  that  it  was  unfairly  penalized  due 
to  inordinate  delays  in  the  review  of  this 
antidumping  finding.  Specifically, 
Montgomery  Ward  is  concerned  about 
the  potentially  high  payment  of 
antidumping  duties  when,  at  the  time  of 
importation  of  Sharp's  television  sets, 
the  estimated  deposit  rate  was  zero. 

Department's  Position:  We  disagree. 
An  antidumping  administrative  review 
is,  by  its  very  nattu'e,  a  retroactive 
proceeding.  It  reviews  sales  made  in  the 
United  States  after  they  were 
completed.  Moreover,  duty  deposit  rates 
are  estimated  rates  and  are  subject  to 
final  determination.  Despite  the  alleged 
delays  in  reviewing  Montgomery  Ward's 
sales,  the  Department  is  required  by 
statute  to  determine  final,  and  if 
necessary  higher,  antidumping  duty 
rates. 

Final  Results  of  the  Review 

As  a  result  of  the  comments  received 
and  the  correction  of  certain  clerical 
errors,  we  have  revised  our  preliminary 
results  for  Sharp,  and  we  determine  the 
margins  to  be: 


MarHjfac- 
turar 

No. 

Period  Of  review 

Margin 
(per- 
cent) 

Sharp 

Sharp 

8 

10 

03/01/86-02/29/87 
03/01/88-2/29/89 

20.94 
30.76 

The  Department  shall  determine,  and 
the  Customs  Service  will  assess, 
antidumping  duties  on  all  appropriate 
eniffies.  Individual  di^erences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  'The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  antidumping  duties  of  30.78 
percent  will  be  required  for  Sharp.  For 
any  shipments  of  this  merchandise 
manufactured  by  Funai,  Fujitsu  General, 
Hitachi,  Matsushita,  Mitsubishi,  NEC, 
Sanyo,  Seiko  Epson,  Toshiba,  Casio, 
Citizen,  or  Victor,  the  cash  deposit  will 
continue  to  be  the  same  as  the  rates 
published  in  the  final  results  of  the  last 
administrative  reviews  for  these  firms 
(56  FR  5392,  February  11, 1991).  For  all 
other  exporters/manufacturers  not 
related  to  Sharp,  or  any  previously 
reviewed  firm,  a  cash  deposit  of  17.07 
percent  shall  be  required.  These  cash 
deposit  requirements  will  be  effective 


for  all  shipments  of  Japanese  television 
receivers,  monochrome  or  color,  entered 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
pubhcation  of  the  fmal  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(l] 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  )uly  29, 1991. 
Eric  I.  GarflnkeL 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-16406  Filed  ft-1-91;  a-45  am) 
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(C-201-408] 

Certain  Textile  Mill  Products  From 
Mexico;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  International  Trade 

Administration/Import  Administration 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

tUMMARV:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
textile  mill  products  from  Mexico  for  the 
period  January  1. 1989  through 
December  31, 1989.  We  preliminarily 
determine  the  total  bounty  or  grant  to  be 
zero  or  de  minimis  for  30  companies, 
55.73  percent  ad  valorem  for  Atoyac 
Textll,  S.A.  de  CV.,  and  1.78  percent  ad 
valorem  for  all  other  companies.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results. 
EFFECnvi  DATC  August  2, 1991. 

FOR  nrnTHER  mroRMATioN  contact: 

Dana  S.  Mermelstein  or  Barbara  E. 
Tillman,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  28. 1990,  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (55  FR  11417) 
for  the  countervailing  du^  order  on 
certain  textile  mill  products  from 
Mexico  (50  FR  10824;  March  18. 1985). 
On  March  29, 1990,  Tapetes  Luxor,  S.A. 
de  C.V.,  an  exporter  of  certain  textile 
mill  products  from  Mexico,  requested  an 
administrative  review  of  the  order  for 
the  period  January  1, 1989  through 


December  31, 1989.  On  March  30. 1990, 
the  Government  of  Mexico,  Barth  & 
Dreyfuss,  an  importer  of  certain  textile 
mill  products  from  Mexico,  and 
Productora  Textll  San  Marcos,  S.A  de 
C.V.,  an  exporter  of  certain  textile  mill 
products  from  Mexico,  also  requested  a 
review  for  this  period.  We  initiated  the 
review  on  April  27, 1990  (55  FR  17792). 
The  Department  has  now  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  textile  mill 
products  from  Mexico,  [hiring  the 
review  period,  such  merchandise  was 
classifiable  under  item  numbers  of  the 
Harmonized  Tariff  Schedule  listed  in  the 
attached  appendix. 

The  review  covers  the  period  January 
1. 1989  through  December  31, 1989,  and 
nine  programs. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

In  calculating  the  benefits  received 
during  the  review  period,  we  followed 
the  methodology  described  in  the 
preamble  to  19  CFR  35520(d)  (53  FR 
52325;  December  27, 1988).  First,  we 
calculated  a  country-wide  rate,  weight- 
averaging  the  benefits  received  by  the 
38  companies  subject  to  review  to 
determine  the  overall  subsidy  from  all 
countervailabie  programs  benefitting 
exports  of  the  subject  merchandise  to 
the  United  States.  Because  the  country- 
wide rate  was  above  de  minimis,  as 
defined  by  19  CFR  355.7,  we  proceeded 
to  the  next  step  in  our  analysis  and 
examined  the  ad  valorem  rate  we  had 
calculated  for  each  company  for  all 
countervailabie  programs  combined,  to 
determine  whether  individual  company 
rates  differed  significantly  from  the 
weighted-average  country-wide  rate.        4 
Thirty  companies  received  aggregate 
benefits  which  were  zero  or  de  minimis 
(significantiy  different  within  the 
meaning  of  19  CFR  355.22(d)(3)(ii));  one 
company,  Atoyac  Textil,  SA.  de  C.V., 
received  aggregate  benefits  which  were 
otherwise  significantly  different  in 
accordance  with  19  CFR  355.22(d)(3)(!]. 
These  31  companies  must  be  treated 
separately  for  assessment  and  cash 
deposit  purposes. 

The  remaining  seven  companies  i 

received  aggregate  benefits  from  all         1 
countervailabie  programs  combined 
which  were  not  significantly  different 
from  the  weighted-average  country-wide 
rate;  their  rates  were  used  in  the 
calculation  to  establish  Uie  "all  other" 
rate  for  the  review  period.  See,  e^., 
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Final  Results  of  Ccumtenrailiag  Du^ 
Administrative  Review;  Poccelaiii-on- 
Steel  Cookingware  from  Mexico  (56  FR 
26064:  June  6, 1991}  and  Final  Resulte  of 
Countervailing  Duty  Administrative 
Review;  Ceramic  Tile  from  Mexico  (56 
FR  27496;  June  14, 1991). 

Aaalyais  of  Programs 

(IJFOMEX 

The  "Fund  for  the  Promotion  of 

Exports  of  Mexican  Manufactured 
Products"  (FOMEX)  is  a  trust  of  the 
Mexican  Treasury  Department  with  the 
National  Bank  of  Foreign  Trade  acting 
as  trustee  for  the  program.  The  National 
Bank  of  Foreign  Trade,  through  Bnancial 
institutions,  makes  FOMEX  loans 
available  at  preferential  rates  to 
mfmufacturers  and  exporters  for  two 
purposes:  pre-export  fmancing  and 
export  financing.  We  consider  both  pre- 
export  and  export  FOMEX  loans  to 
provide  countervailable  export  bounties 
or  grants  because  these  loans  are  given 
at  preferential  rates,  only  on 
merchandise  destined  for  export. 

We  found  that  the  annual  rate 
charged  to  the  textiles  exporters  with 
peso-denominated  FOMELX  pre-export 
loans  with  interest  due  during  the 
review  period  ranged  from  34.6  percent 
to  54.7  percent;  the  annual  rate  for 
dolkir-denominated  FOMEX  pre-export 
loans  with  interest  due  during  the 
review  period  ranged  from  10.3  to  11.6 
percent  The  annual  rate  for  dollar- 
denominated  FOMEX  export  loans 
received  during  the  review  period 
ranged  from  9.1  to  11.3  percent.  FOMEX 
export  loans  are  available  only  in 
dellars. 

We  consider  the  benefit  from  loans  to 
occur  when  the  interest  is  paid.  Because 
interest  on  FOMEX  pre-export  loans  is 
paid  at  maturity,  we  calculated  benefits 
based  on  loans  that  matured  during  the 
review  period:  these  were  obtained 
between  July  1988  and  November  1989. 
Interest  on  FOMEX  export  loans  is  pre- 
paid; we  therefore  calculated  beneBts 
based  on  FOMEX  export  loans  received 
during  the  review  period. 

As  a  basis  fcv  our  benchmark  for 
peso-denominated  FOMEX  loans,  we 
have  relied  in  part  on  the  effective  rates 
published  for  the  years  1961  through 
1984,  as  published  monthly  in  the  Banco 
de  Mexico's  Indicadores  EconoHiicos  y 
Moneda  (I.E.),  because  the  Banco  de 
Mexico  stopped  publishing  data  on 
nominal  and  effective  commercial 
lending  rates  after  1984.  We  calculated 
the  average  difference  between  the 
nominal  Costo  Porcentual  Promedio 
(CPP)  rates  (the  average  short-term  cost 
of  funds  to  banks),  and  the  l£.  effective 
rates  for  the  period  1981  through  1984. 


We  added  this  average  difference  to  the 
1088  and  1969  CPP  rates,  k  the  last 
administrative  review,  we  determined 
that  a  benchmark  for  peso-denominated 
loans  calculated  on  a  quarterly  basis 
was  more  appropriate  than  «n  annual 
benchmark  because  the  CPP  rates 
fluctuated  greatly  during  1988.  Hence  we 
calculated  a  quarteriy  average  monthly 
benchmark  of  4.18  percent  for  pre-export 
peso-denominated  loans  received  in  the 
fourth  quarter  of  1988.  See.  e^., 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review:  Certain 
Textile  Mill  Products  from  Mexico  (56 
FR  26065,  June  6, 1991).  In  1989,  the  CPP 
rates  were  stable;  therefore,  we 
calculated  an  annual  average  monthly 
benchmark  of  4.36  percent  for  peso- 
denominated  FOMEX  loans.  To 
determine  the  effective  interest  rate 
benchmark  for  1969  dollar-denominated 
loans,  we  used  an  average  of  the 
quarterly  weighted-average  effective 
interest  rates  published  in  the  Federal 
Reserve  Bulletin,  which  was  11.99 
percent  in  1989. 

We  found  that  many  textiles  exporters 
used  peso-  and  dollar-denominated 
FOMEX  pre-export  and  dollar- 
denominated  export  Rnancing  during  the 
review  period.  Because  we  found  that 
the  exporters  were  able  to  tie  their 
FOMEX  loans  to  specific  countries,  we 
measured  the  benefit  only  from  FOMEX 
loans  tied  to  sales  of  subject 
merchandise  to  the  United  States.  We 
allocated  each  company's  FOMEX 
beneifft  over  the  value  of  its  total  exports 
of  file  subject  merdiandise  to  the  United 
States  during  the  review  period.  We 
then  weight-averaged  the  resulting 
benefits  by  each  company's  proportion 
of  exports  of  the  subject  merchandise  to 
the  United  States,  excluding  companies 
with  significantly  different  aggregate 
benefits.  (See  section  on  "Calculation 
Methodology  for  Assessment  and  Duty 
Deposit  Purposes"  above.]  On  this  basis, 
we  preliminarily  determine  the  benefit 
from  this  program  to  be  zero  or  de 
minimia  for  30  companies,  0.06  percent 
ad  valorem  for  Atoyac  Textil,  S.A.  de 
C.V.,  and  0.34  percent  ad  valorem  tar  all 
other  companies. 

(2)FOGAIN 

The  Guarantee  and  Development 
Fund  for  Medium  and  Snail  Industries 
(FOGAIN)  is  a  program  that  provides 
long-term  loans  to  small-  and  medium- 
sized  companies  in  Mexico.  Although 
FOGAIN  loans  are  available  to  all 
small-  and  m0diuiD-siEed4:ompanies  in 
Mexico,  the  interest  rateA  available 
under  the  program  vary  depending  upon 
whether  a  company  has  been  granted 
priority  status,  and  whether  a  cooipany 
is  located  in  a  zone  tacgeted  for 


industrial  growth;  as  a  result  seme 
companies  get  more  beneficial  rates 
than  others.  Therefore,  to  the  extent  that 
this  program  provides  financing  at  rates 
below  the  lowest  non-specific  rate 
available  under  FOGAIN.  «ve  consider  it 
countervailable.  See,  e.g.,  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  Certain  Textile  Mill  Products 
from  Mexico  (50  FR  10824;  March  la 
lOeSr). 

Dwing  the  review  period,  three 
companies  had  long-term  variable-rate 
FOGAIN  loans  on  which  interest 
payments  were  due.  Because  the  annual 
interest  rate  varied  monthly,  we  treated 
each  loan  as  a  series  of  short-term 
loans. 

To  calculate  the  benefit,  we  used  as 
our  benchmark  the  least  beneficial 
interest  rate  in  effect  for  each  FOGAIN 
loan  payment  and  compared  it  to  the 
FOGAIN  preferential  rate  for  the  loan 
payments  made  dining  the  review 
period.  We  divided  the  benefit  from  fiie 
loans  by  each  company's  total  sales  to 
all  markets  and  then  weight-aveiaged 
the  resulting  benefit  by  each  company's 
proportion  of  total  exports  of  the  subject 
merchandise  to  die  United  States  during 
the  review  period.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  0.14  percent  ad 
valorem  for  Apolo  Textil.  S.A.  de  C.V.. 
0.22  percent  ad  valorem  for  Telas  VYC, 
S.A.  de  C.V..  0.08  percent  ad  valorem  for 
Textiles  del  Hogar  San  Marcos.  S.A.  de 
C.V..  zero  for  Atoyac  Textil.  S.A.  de 
C.V..  and  zero  for  all  other  companiet. 

(3)FONEI 

The  Fund  for  Industrial  Development 
(FONEI),  administered  by  the  Banco  de 
Mexico,  is  a  specialized  financial 
development  fund  that  provides  long- 
term  loans  at  below-market  rates. 
FONEI  loans  are  available  under 
various  provisions  having  different 
eligibility  requirements.  'The  plant 
expansion  provision  is  designed  for  the 
creation,  expansion,  or  modernization  of 
enterprises  in  order  to  promote  efficient 
production  of  goods  to  compete  in  the 
international  market  or  to  meet  the 
objectives  of  the  National  Development 
Plan  (NDP),  which  include  industrial 
decentralization.  We  consider  this 
FONEI  loan  provision  to  confer  a  bounty 
or  grant  because  it  restricts  loan 
benefits  to  those  enterprises  located 
outside  Zone  IIIA  (Mexico  City  and 
designated  areas  around  Mexico  City). 
See.  e^..  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Orden  Certain 
Textile  Mill  Products  from  Mexico  (50 
FR  1DB24:  March  18. 1985). 


Two  companies  had  varia 
peso-denominated  FONEI  Ic 
which  interest  was  due  duri 
review  period.  These  loans ' 
for  investment.  We  treated  \ 
variable  rate  loans  as  a  sen 
term  loans.  To  calculate  the 
used  the  same  benchmark  a 
FOMEX  peso-denominated 
loans  and  compared  it  with 
interest  rates  in  effect  for  et 
loan  payment  made  during  l 
period.  We  divided  the  beni 
loans  by  each  company's  to 
all  markets  and  then  weight 
the  resulting  benefit  by  eacl 
proportion  of  exports  of  sub 
merchandise  to  the  United  i 
the  review  period.  On  this  b 
preliminarily  determine  the 
this  program  to  be  0.11  perc 
valorem  for  Bemis  Craftil,  S 
0.07  percent  ad  valorem  for 
Textil  San  Marcos,  S.A.  de  i 
Atoyac  Textil,  S.A.  de  C.V.. 
all  other  companies. 


The  Program  for  Tempors 
Importation  of  Products  use 
Production  of  Exports  (PITE 
estabhshed  by  a  decree  pub 
Diario  Oficial  on  May  9, 191 
amended  in  the  Diario  Ofic 
September  19, 1986,  and  Ma 
The  program  is  jointly  admi 
the  Ministry  of  Commerce  £ 
Development  (SECOFI)  and 
Administration.  Under  PITI 
manufacturers  with  a  prove 
record  may  receive  authori; 
temporarily  import  merchai 
used  in  the  production  of  e? 
to  five  years  without  having 
import  duties  normally  app! 
those  imports.  PITEX  allow 
exemption  of  import  duties 
following  categories  of  mer 
used  in  export  production:  i 
materials,  packing  material 
lubricants,  machinery  used 
manufacture  products  for  e: 
other  machinery.  The  impoi 
a  bond  or  other  security  to . 
reexportation  of  the  tempoi 

Nine  companies  used  Pfl 
the  review  period  for  tempc 
of  merchandise  that  was  be 
incorporated  into  exported 
not  physically  incorporated 
exported  products,  llie  Dei 
does  not  consider  the  non-f 
exemption,  remission,  defei 
drawback  of  import  charge 
goods  that  are  physically  ir 
in  the  exported  products  (n 
allowances  for  waste)  to  cc 
countervailable  benefit  No 
duty  drawback  is  a  practic< 
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industrial  growth;  as  a  result  seme 
companies  get  more  beneficial  rates 
than  others.  Therefore,  to  the  extent  that 
this  program  provides  fmancing  at  rates 
below  the  lowest  non-specific  rate 
available  under  FOGAIN,  «ve  consider  it 
countervailable.  See,  e.g.,  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order.  Certain  Textile  Mill  Products 
from  Mexico  (SO  FR 10824;  March  la 
19e&). 

During  the  review  period,  three 
companies  had  long-term  variable-rate 
FOGAIN  loans  on  which  interest 
payments  were  due.  Because  the  annual 
interest  rate  varied  monthly,  we  treated 
each  loan  as  a  series  of  short-term 
loans. 

To  calculate  the  benefit,  we  used  as 
our  benchmark  the  least  beneficial 
interest  rate  in  effect  for  each  FOGAIN 
loan  payment  and  compared  it  to  the 
FOGAIN  preferential  rate  for  the  loan 
payments  made  during  the  review 
period.  We  divided  the  benefH  from  the 
loans  by  each  company's  total  sales  to 
all  markets  and  then  weight-aveiaged 
the  resulting  benefit  by  each  company's 
proportion  of  total  exports  of  the  subject 
merchandise  to  die  United  States  during 
the  review  period.  On  this  basis,  we 
prehminarily  determine  the  benefit  from 
this  program  to  be  0.14  percent  ad 
valorem  for  Apolo  Textil,  S.A.  de  C.V., 
0.22  percent  ad  valorem  for  Telas  VYC 
S.A.  de  C.V.,  0.08  percent  ad  valorem  for 
Textiles  del  Hogar  San  Marcos,  S.A.  de 
C.V.,  zero  for  Atoyac  Textil,  S.A  de 
C.V.,  and  zero  for  all  other  companies. 

(3)FONEI 

The  Fund  for  Industrial  Development 
(FONEI),  administered  by  the  Banco  de 
Mexico,  is  a  specialized  financial 
development  fund  that  provides  long- 
term  loans  at  below-market  rates. 
FONEI  loans  are  available  under 
various  provisions  having  different 
eligibility  requirements.  "The  plant 
expansion  provision  is  designed  for  the 
creation,  expansion,  or  modernization  of 
enterprises  in  order  to  promote  efficient 
production  of  goods  to  compete  in  the 
international  market  or  to  meet  the 
objectives  of  the  National  Development 
Plan  (NDP),  v^ch  include  industrial 
decentralization.  We  consider  this 
FONEI  loan  provision  to  confer  a  bounty 
or  grant  because  it  restricts  loan 
beneHts  to  those  enterprises  located 
outside  Zone  UIA  (Mexico  City  and 
designated  areas  around  Mexico  CHy). 
See,  e^..  Final  Affirmative 
Coimtervaikng  Duty  Determination  and 
Countervailing  Duty  Order  Certain 
Textile  Mill  ProducU  from  Mexico  {50 
FR  10824;  March  1&  I98S). 


Two  companies  had  variable-rate, 
peso-denominated  FONEI  loans  on 
which  interest  was  due  during  the 
review  period.  These  loans  were  used 
for  investment.  We  treated  these 
variable  rate  loans  as  a  series  of  short- 
term  loans.  To  calculate  the  benefit,  we 
used  the  same  benchmark  as  for  the 
FOMEX  peso-denominated  pre-export 
loans  and  compared  it  with  preferential 
interest  rates  in  effect  for  each  FONEI 
loan  payment  made  during  the  review 
period.  We  divided  the  benefit  from  the 
loans  by  each  company's  total  sales  to 
all  markets  and  then  weight-averaged 
the  resulting  benefit  by  each  company's 
proportion  of  exports  of  subject 
merchandise  to  the  United  States  during 
the  review  period.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  0.11  percent  ad 
valorem  for  Bemis  Craftil,  S.A.  de  C.V., 
0.07  percent  ad  valorem  for  Productora 
Textil  San  Marcos,  S.A.  de  C.V.,  zero  for 
Atoyac  Textil,  S.A.  de  C.V.,  and  zero  for 
all  other  companies. 

(4)PITEX 

The  Program  for  Temporary 
Importation  of  Products  used  in  the 
Production  of  Exports  (PFTEX)  was 
estabhshed  by  a  decree  published  in  the 
Diario  Oficial  on  May  9, 1985,  and 
amended  in  the  Diario  Oficial  on 
September  19, 1986,  and  May  3, 1990. 
The  program  is  jointly  administered  by 
the  Ministry  of  Commerce  and  Industrial 
Development  (SECOFI)  and  the  Customs 
Administration.  Under  PITEX. 
manufacturers  with  a  proven  export 
record  may  receive  authorization  to 
temporarily  import  merchandise  to  be 
used  in  the  production  of  exports  for  up 
to  five  years  without  having  to  pay  the 
import  duties  normally  applicable  to 
those  imports.  PITEX  allows  for  the 
exemption  of  import  duties  for  the 
following  categories  of  merchandise 
used  in  export  production:  raw 
materials,  packing  materials,  fuels  and 
lubricants,  machinery  used  to 
manufacture  products  for  export  and 
other  machinery.  The  importer  must  post 
a  bond  or  other  security  to  guarantee  the 
reexportation  of  the  temporary  imports. 

Nine  companies  used  PITEX  during 
the  review  period  for  temporary  imports 
of  merchandise  that  was  both  physically 
incorporated  into  exported  products  and 
not  physically  incorporated  into 
exported  products.  Ilie  Department 
does  not  consider  the  non-excessive 
exemption,  remission,  deferral  or 
drawback  of  import  charges  levied  on 
goods  that  are  physically  incorporated 
in  the  exported  products  (making  normal 
allowances  for  waste)  to  confer  a 
countervailable  benefit  Non-excessive 
duty  drawback  is  a  practice  acceptable 


under  U.S.  countervailing  duty  law  and 
consistent  with  Item  (i]  of  the 
Illustrative  List  of  Export  Subsidies 
appended  to  the  Agreement  on  the 
Interpretation  and  Application  of 
Articles  VI,  XVI  and  XXIII  of  the 
General  Agreement  on  Tariffs  and 
Trade  (Subsidies  Code].  Therefore,  we 
preliminarily  determine  that  PITEX 
provides  countervailable  benefits  to  the 
extent  that  it  provides  duty  exemptions 
on  temporary  imports  of  merchandise 
not  physically  incorporated  into  the 
exported  products. 

To  calculate  the  benefit  bom  this 
program,  we  first  calculated  the  duties 
that  should  have  been  paid  on  the  non- 
physicaliy  incorporated  items  that  were 
imported  under  the  PITEX  program 
during  the  review  period.  We  then 
divided  that  amount  by  each  company's 
total  exports.  We  then  weight-averaged 
the  resulting  benefits  by  each  company's 
proportion  of  exports  of  subject 
merchandise  to  the  United  States, 
excluding  companies  with  significantly 
different  aggregate  benefits.  On  this 
basis,  we  preliminarily  determine  the 
benefit  from  this  program  to  be  zero  or 
de  minimis  for  30  companies,  55.67 
percent  ad  valorem  for  Atoyac  Textil, 
S.A.  de  C.V.,  and  1.43  percent  ad 
valorem  for  all  other  companies. 

(5)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  exporters  of  certain  textile  mill 
products  did  not  use  them  during  the 
review  period: 

(A)  Certificates  of  Fiscal  Promotion 
(CEPROn); 

(B)  Article  15  Loans; 

(C)  Bancomext  loans; 

(D)  State  Tax  Incentives;  and 

(E)  Import  Duty  Reductions  and 
Exemptions. 

Firms  Not  Receiving  Benefits 

We  preliminarily  determine  that  the 
following  firms  have  received  zero  or  de 
minimis  total  benefits: 

(1)  Abetex,  S.A.  de  CV 

(2)  Apolo  TexUl.  S.A.  de  CV. 

(3)  Bemis  Craftil,  S.A.  de  CV. 

(4)  Celanese  Mexicans,  S.A  de  CV. 

(5)  Comercializadora  de  Textiles,  S.A  de 
CV. 

(6)  Crisoi  Textil.  S.A.  de  CV. 

(7)  Derivados  Acrilicos.  S.A  de  CV. 
(B)  Encajes  Mexicanos.  S.A.  de  CV. 

(9)  Eatambre*  Millor,  S.A.  de  CV 

(10)  Exportaciones  Diaz,  SA.  de  CV. 

(11)  Fabrica  de  HUados  y  Tejidos  SINDEC 

(12)  Fibrat  Sinteticas,  S.A  de  CV. 

(13)  Fieltroa  Flnoe,  S.A  de  CV. 

(14)  Glasmex,  S.A.  de  CV. 

(15)  Grupo  HYTT,  SA.  de  CV. 

(16)  Hilaturai  de  la  Laguna,  &A  de  CV. 


(17)  Hilaturai  Lerma.  SA  da  CV. 

(18)  Hilot  Tlmon.  SA.  de  CV.  (formerly 
Hilaturai  Maya.  S.A  de  CV.) 

(20)  Milyon,  SA.  de  CV. 

(21)  Nance,  SA.  de  CV. 

(22)  Nueva  Nacional  Textil  Manufacturer! 
del  Salto,  S.A.  de  CV. 

(23)  Portafelt  de  Mexico.  S.A  de  CV. 

(24)  Productora  Textil  San  Marcos,  8A.  de 
CV. 

(25)  Ryltex,  SA  de  CV. 

(28)  Santiago  Textil,  SA  de  CV. 

(27)  Tamacanl  SA  de  CV. 

(28)  Telas  VYC  SA  de  CV. 

(29)  Terpel  S.A.  de  CV. 

(30)  Textiles  del  Hogar  San  Marcos.  S.A  de 
CV. 

Preliminary  Residts  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determined  the  total 
bounty  or  grant  to  be  zero  or  de  minimis 
for  30  companies,  55.73  percent  ad 
valorem  for  Atoyac  Textil,  S.A.  de  C.V., 
and  1.76  percent  ad  valorem  for  all  other 
companies  during  the  period  January  1, 
1989  through  December  31, 1989. 

Upon  completion  of  this  review,  the 
Department  intends  to  instruct  Customs 
to  liquidate,  without  regard  to 
countervailing  duties,  shipments  of  this 
merchandise  from  the  30  companies 
listed  above,  and  to  assess 
countervailing  duties  of  55.73  percent  of 
the  f.o.b.  invoice  price  on  shipments  of 
this  merchandise  from  Atoyac  Textil, 
S.A.  de  CV.  and  1.76  percent  of  the  f.o.b. 
invoice  price  on  shipments  of  this 
merchandise  from  all  other  companies 
exported  on  or  after  January  1, 1989  and 
on  or  before  December  31, 1989. 

Further,  the  Department  intends  to 
instruct  Customs  to  waive  the  cash 
deposit  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act  on  shipments  of  this 
merchandise  from  the  30  companies 
listed  above,  and  to  collect  a  cash 
deposit  of  55.73  percent  of  the  f.o.b. 
invoice  price  on  shipments  of  this 
merchandise  from  Atoyac  Textil,  S.A.  de 
CV.  and  1.76  percent  of  the  f.o.b. 
invoice  price  on  shipments  of  this 
merchandise  from  all  other  companies 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  ten  days 
from  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  arguments 
raised  in  case  briefs,  may  be  submitted 
seven  days  after  the  time  limit  for  filing 
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the  case  brirf.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  the  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  brieb  must  be  served  on 
interested  parties  in  accordaace  with  19 
CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38(c),  are  due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  tesults  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(l] 
of  tfie  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  355.22. 

Dated  July  28, 1991. 

Eric  L  Garfinkel 

AssJstant  Secretary  for  Import 
A  dministration. 

Appendix 

Certain  Textile  Mffl  Prodncta  From  Mexico 

C-2m-«B 

Hartnoaized  Tariff  System  fHTSJ  Numbers 
1989  Administrative  Review 


3918.10.32 
3921.90.21 
5106.20.00 
5108.20.60 
5111.19.26 
5112.19.60 
5204.19.00 
5205.12.20 
5205.22.00 
5205.31«) 
5205.42.00 
5206.12.00 
5206.31.00 
5206.35J)0 
5206.44.00 
520ail.20 
5208.21.20 
5208.23.00 
5206.31 .80 
5208.32.50 
5208.3S.B0 
5208.42.30 
5206.48.40 
520852.30 
5208.59.20 
5209.19.00 
5209.32.00 
5209.43.00 
5209.59.00 
5210.2940 
5210.a2.B 

52ia£a.Be 

5211.31iO0 
5212  21.60 
521Z2&60 
5402.20.30 


3921.12.19 
4008.21.00 
5107.10.00 

sioo.iaso 

5111.18.60 
&112.2a0O 
5204J>0.00 
5205.13.10 
52(B.23.00 
5206.32.00 
5205.43.00 
5806.13.00 
S286.32.00 
5206.41.00 
5206.45.80 
5208^2.40 
520B.21>tO 
5208.29.40 
5208.31.80 
520833.00 
520a41.40 
5208.42.40 
S20a51.40 
5208.52.40 
520a59.B0 
5209.21.00 
5209.39.00 
5209.49.00 
5210.21.40 
S2ia2».«) 
5210.99.40 
S2ia.52j00 
52113a00 
5212??  60 
54O1JO.00 
5402.20.60 


3921.13.19 
4010.10.10 
5107.20.00 
5I09.9aa0 
5111.20.eO 
511^30X0 
5205.1110 
5205.13.20 
5205.24.00 
5205.33.00 
520S.44.00 
5206.14.00 
5206J3.00 
5288.42.00 
5207.10.80 
5208J3.00 
5208.22.40 
5208.29.60 
5208.32.30 
5208.39.20 
5206.41.60 
5206.42.50 
S2O8.Sl.e0 
5208.52.90 
5208.5aa0 
5200.29.00 
5209.41.60 
5208.51.60 
9210.21.60 
S210.n.40 
5210.38.60 
5210.58.40 
S21 1.51X0 
S2X22S.60 
5401.20.00 
5402.31.30 


3921.90.19 

sioe.moo 

5108.10.60 
5111.11.60 
5111.30.60 
5204.11J» 
5205.12.10 
5205.14.10 
5205.25.00 
5205.34.00 
5206.11.00 
5206.15.00 
5206.34.00 
5206.43.00 
5207.90.00 
S20ai9.40 
520a22.e0 
5208.31.40 
5208.32.40 
5208.39.60 
5208.41.80 
5208.43J» 
5206.51.80 
5208.53.00 
S209.ll.00 
52O9Jl.e0 
5209.42.00 
5209.52.00 
5210.22.00 
5210.31.60 
5210.51.40 
5210.59.60 
5211.50.00 
5212.24.60 
5402.10JO 
5402.31.60 


5402.32.30 

5402.39.30 

5402.4X00 

5402.59.80 

5403.10.30 

5403.32.00 

5406.20.00 

5407.4320 

5407.5320 

5407.6020 

5407.74.00 

5407.84.00 

5407.92.20 

5407.94.20 

5406,23.20 

5408.32.05 

5406.34.05 

5509.12.00 

5509.32.00 

5509.53.00 

5509.99.40 

5512.11.00 

5512.81.00 

5513.19.00 

5513.33.00 

5513.49.00 

551429.00 

5515.12.00 

5515.29.00 

5516.12.00 

5516.22.00 

5516.42.80 

5516.92.00 

5601.22.00 

5602.90.30 

5604.20.00 

5607.49.15 

5607.50^10 

5701.10.16 

5702.31.10 

5702.39.20 

5702.42.20 

5702.52.00 

5702.91.40 

5703.10.00 

5704.10.00 

5801.33.00 

5802.30.00 

5804.21.00 

5805.00.30 

5806.40.00 

5810.92.00 

5902.10.00 

5B0S.20.30 

5906.99.30 

5911.31.00 

6001.10.60 

6002.20.10 

6002.43.00 

63O1JO.00 

6302.21.20 

6302.31.20 

6302.40.10 

6302.51.30 

6302.53.00 

6302.92.00 

6303.10.00 

6304.11.20 

6304.19.20 

6304.93.00 


S402.32.e0 
5402.39.60 
6402.48.00 
54Q2.ai.00 


5402.33.30 
5402.41.00 
5402.51.00 
6402.62.00 


540320.30    540320.80 
5403.33.00     5403.39.00 


5407.10.00  5407.41.00 
5407.44.00  5407.52.20 
5407.54.00  5407.60.05 
5407.71.00  5407.72.00 
5407.81.00  5407,82.00 
5407.91.05  5407.91.20 
5407.93.05  5407.93.20 
5408.10.00  540621.00 
5408.24.00  5408.31.05 
540a32.90  5408.33.05 
5408.34.90  5506.10.00 
5509.21.00  5509.22.00 
550941.00  5509.51.30 
5509.6920  5509.69.40 
5511.10.00     5511.20.00 

5512.1^80  5512.21.00 
5512.89.00     5513.11.00 

5513.21.00  5513.23.00 

5513.39.00  5513.41.00 

5514,11.00  5514.19.00 

5514.41JX)  5514.49.00 

5515.13.05  5515.19.00 

5515.91.00  5515.99.00 

5516.13.00  5516.14.00 

5516.23.00  5516.24.00 

5516.43.00  5616.44.00 

5516.93.00  5516.84.00 

5602.10.10  5602.10.90 

5602.80.60  5602.90.80 

5604.90.00  5606.00.00 

5607.49.25  5607.49.30 

560750.20  5608.11.00 

5701.1020  6701.90.20 

5702J120  5702.32.10 

5702.41.10  5702.41.20 

5702.49.10  5702.51.20 

5702.59.10  5702.59.20 

5702.92.00  5702.99.10 

5703.20.10  5703.20.20 

5704.90.00  5705.00.20 

5801.34.00  5801.35.00 

5803.10.00  5803.90.30 

5804.29.00  58(M.30.00 

5805.00.40  5806.31.00 

5808.90.00  5810.10.00 

5811.00.20  5901.10.20 

5802.20.00  5802.80.00 

5808.90.30  5905.00.90 

5907.00.90  5911.1020 

5911.3Z00  6911.90i» 

600122.00  6001.92.00 

6002.20.30  6002.20.60 

6002.83.00  6301.10.00 

a301.4a00  6301.00.00 

630222.10  6302.2220 

6302.82.10  6302.3220 

6302.40.20  630Z51.10 

8302.51.40  6302.52.10 

6302.59.00  6302.60.00 

6302.93.20  6302.89.20 

6303.82.80  6303.98.00 

6304.11.30  6304.19X)5 

S30I19.S0  6304.91.00 

6304J0.15  63M.0920 
6307.ia20  7010.20.10  04O«.Oa8O 
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5402.33.60 

5402.42.00 

5402.52.00 

5402.68.00 

5403.31.00 

5406.10.00 

5407,42.00 

5407.53.10 

5407.60.10 

5407.73.20 

5407.83,00 

5407.92.05 

5407.94.05 

5408.22.00 

5408.31.20 

5406.33.90 

5508.20.00 

5509.31.00 

5509.51.60 

S509.9920 

5511.80,00 

5512.20.06 

5513.13.00 

5513.29U» 

5513.43.00 

5514.21.00 

5515.11.00 

5515.21  JX) 

5516.11.00 

5516.21.00 

5516,41.00 

5516.91,00 

5601.10,20 

5602.21.00 

5603.00.90 

5607.41.30 

5607.90.20 

5608.19.10 

5702.10.90 

5702J2.20 

5702.4240 

5702.51.40 

5702.91  JO 

5702.88.20 

5703  JOiX) 

580131.00 

5801.36.00 

5804.10.00 

5805.00.25 

5606.32.10 

5810.91iW 

5901.90.40 

5903.10.30 

5906.9U0 

591120.10 

6001.ia20 

600^10,80 

6002,30.20 

630120.00 

6302.10.00 

6302.29.00 

6302.38.00 

630231.20 

63(^52.20 

6302.91.00 

630312.00 

630(11.10 

6304.19.15 

6304.92.80 

8304.89.80 
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Minority  Business  Development 
Agency 

[Docket  No.  910771-1171] 

Decision  on  Petition  Submitted  by 
Iranian  Political  Refugee  fpr 
Designation  as  a  Minority  Group 

AQENCv:  Minority  Business 
Development  Agency  (MBDA), 
Commerce. 

ACTION:  Notice  of  decision. 

SUMMARV:  MBDA  received  a  petition 
requesting  it  to  designate  Iranian 
political  refugees  as  a  socially  or 
economicaUy  disadvantaged  group 
whose  members  are  eligible  for  MBDA 
assistance.  This  notice  announces 
denial  ef  that  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eric  W.  Moll.  Acting  Chief  Counsel. 
United  States  Department  of  Commerce. 
Minority  Business  Development  Agency, 
room  5069.  Washington.  DC  20230. 
Telephone  377-5045. 

SUPPLEMENTARY  INFORMATION:  MBDA 
issued  a  regulation  at  15  CFR  part  1400 
for  determination  of  group  ehgibility  for 
MBDA  assistance  (See  49  FR  42697. 
October  24, 1984).  The  purpose  of  this 
regulation  is  to  provide  procedures 
through  which  groups  not  previously 
designated  can  establish  their  social  or 
economic  disadvantage. 

In  accordance  with  this  regulation,  a 
petition  wets  submitted  on  behalf  of  all 
Iranian  political  reh^es  to  the  United 
States,  requesting  this  Agency  to 
designate  them  as  a  socially  or 
economically  disadvantaged  group 
whose  members  are  eligible  for  KfflDA 
assistance.  Receipt  of  this  petition  by 
MBDA  was  published  in  the  Federal 
Register  on  February  21, 1991,  and 
interested  persons  were  invited  to 
submit  comments. 

The  petitioner  for  minority  status 
asserted  that  Iranian  refugees  need 
assistance  as  the  lack  of  control  over  the 
circumstances  which  led  to  their 
emigration  have  led  to  their  suffering 
severe  economic  disadvantage.  He 
indicated  that  in  the  first  twenty>four 
months  after  their  arrival,  Iranians 
experience  the  third  highest  welfare 
dependency  rate  with  respect  to  other 
refugees,  with  this  economic 
disadvantage  causing  social 
disadvantage.  Further,  the  petitioner 
argued  that  political  relations  between 
the  United  States  and  Iran  are  the  cause 
of  discrimination  against  Iranian 
refugees  in  the  area  of  private  sector 
jobs.  In  support  of  iiis  daim,  the 
petitioner  has  appended  tvtfo 
publications  of  statistical  information  un 


numbers  of  Middle  Eastern  re 
settling  in  the  United  States.  ( 
a  portion  of  the  Report  to  Con 
Refugee  Resettlement  Progran 
Department  of  Health  and  Hu 
Sendees,  pvbtished  on  Januar 
the  other  is  a  1984  publicatior 
American  Council  for  Nationt 
Service  discussing  the  creatio 
refugee  class  as  a  result  of  tki 
and  religious  upheavals  in  Ira 

In  addition,  appended  to  thi 
was  a  letter  bom  the  Church  t 
Brethren.  Refugee  Resettleme 
Program,  which  emphasized  t 
fmancial  resources  that  refugi 

The  Agency  received  three 
in  favor  of  and  in  support  of  t 
and  none  opposed  to  it.  The  £ 
comment  was  a  letter  assertii 
Iranian  refugees  have  sufferei 
tremendous  discrimination  ar 
humanitarian  grounds,  assisti 
be  of  great  help  to  ibem  as  a  ( 
second  coauaent  was  also  a  1 
stating  that  Iranian  exiles,  inc 
refugees,  originfite  from  bwei 
class  backgrounds  and  are  at 
disadvantage  educatioaally  a 
occupationally.  This  contribu 
included  two  statistical  docui 
which  he  coauthored,  entitled 
Exiles  and  Immigrants  in  Los 
and  "Arc  the  Characteristics  • 
Different  Frora  Immi^^nts?  T 
Iranians  in  Los  Angeles."  The 
comment,  also  a  letter,  stated 
Iranian  refugees,  even  though 
become  naturahzed  United  Si 
citizens,  suSer  present  job 
discrimination  based  on  their 
origin. 

Having  considered  the  evid 
submitted  by  the  petitioner  ai 
comments  which  the  Agency 
as  the  Director  of  MBDA.  I  ha 
to  deny  the  petition.  My  detei 
follows: 

MBDA  issued  a  regulation  i 
part  1400  for  determination  oi 
eligibility  for  assistance.  In  a( 
with  this  regulation,  a  petitioi 
submitted  on  behalf  of  all  Ira: 
political  refugees,  requesting 
Agency  to  designate  them  as 
or  economically  disadvantage 
whose  members  are  eligible  f 
assistance. 

The  evidence  which  has  be 
presented  to  MBDA  in  suppoi 
petition  is  insufficient  to  susti 
designation  of  social  or  econ( 
disadvantage.  Section  1400.4 
regulation  sets  out  the  harm  y 
be  proved  and  the  types  of  ev 
must  be  produced.  The  sectio 
follows: 

(a)  The  representatives  of  t 
requesting  formal  designatior 
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Minority  Business  Development 
Agency 

[Docket  No.  910771-11713 

Decision  on  Petition  Submitted  by 
Iranian  Political  Refugee  fpr 
Designation  as  a  Minority  Group 

AQENCV:  Minority  Business 
Development  Agency  (MBD/^, 
Commerce. 

action:  Notice  of  decision. 

SUMMANV:  MBDA  received  a  petition 
requesting  it  to  designate  Iranian 
political  refugees  as  a  socially  or 
economicaUy  disadvantaged  group 
whose  members  are  eligible  for  MBDA 
assistance.  This  notice  announces 
denial  of  that  request. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eric  W.  MoJL  Acting  Chief  Counsel, 
United  States  Department  of  Commerce. 
Minority  Business  Development  Agency, 
room  5069.  Washington.  DC  20230, 
Telephone  377-5045. 

SUPPLEMENTMIY  tNFORMATKM:  MBDA 
issued  a  regulation  at  15  CFR  part  1400 
for  determination  of  group  eligibility  for 
MBDA  assistance  (See  49  FR  42697, 
October  24, 1984).  The  purpose  of  this 
regulation  is  to  provide  procedures 
through  which  groups  not  previously 
designated  can  establish  their  social  or 
economic  disadvantage. 

In  accordance  with  this  regulation,  a 
petition  was  submitted  on  behalf  of  all 
Iranian  political  reh^es  te  the  United 
States,  requesting  this  Agency  to 
designate  them  as  a  socially  or 
economically  disadvantaged  group 
whose  members  are  eligible  for  KfflDA 
assistance.  Receipt  of  this  petition  by 
MBDA  was  published  in  the  Federal 
Register  on  February  21, 1991,  and 
interested  persons  were  invited  1o 
submit  conunents. 

The  petitioner  for  minority  status 
asserted  that  Iranian  refugees  need 
assistance  as  the  lack  of  control  over  the 
circumstances  which  led  to  their 
emigration  have  led  to  their  suffering 
severe  economic  disadvantage.  He 
indicated  that  in  the  fiist  twenty>four 
months  after  their  arrival.  Iranians 
experience  the  third  highest  welfare 
dependency  rate  with  respect  to  other 
refugees,  with  this  economic 
disadvantage  causing  social 
disadvantage.  Further,  the  petitioner 
argued  that  political  relations  between 
the  United  States  and  Iran  are  the  cause 
of  discrimination  against  Iranian 
refugees  in  the  area  of  private  sector 
jobs.  In  support  of  Jhs  daim,  the 
petitioner  has  appended  tvwo 
publications  of  statistical  information  on 


numbers  of  Middle  Eastern  refugees 
settling  in  the  United  States.  One  item  is 
a  portion  of  the  Report  to  Congress, 
Refugee  Resettlement  Program.  U.S. 
Department  of  Health  and  Human 
Services.  psbHshed  on  January  31. 1990; 
the  other  is  a  1984  publication  of  the 
American  Council  for  Nationalities 
Service  discussing  die  creation  of  a 
refugee  class  as  a  result  of  the  political 
and  religious  upheavals  in  Iran. 

In  addition,  appended  to  the  petition 
was  a  letter  from  the  Church  of  the 
Brethren.  Refugee  Resettlement 
Program,  which  emphasized  the  lack  of 
fmancial  resources  that  refugees  endure. 

The  Ageocy  received  three  comments 
in  favor  of  and  in  support  of  the  petition 
and  none  opposed  to  it.  The  first 
comment  was  a  letter  asserting  that 
Iranian  refugees  have  suffered 
tremendous  discrimination  and  that  on 
humanitarian  groiuidB.  assistance  woidd 
be  of  great  help  to  them  as  a  group.  The 
second  comment  was  also  a  letter 
stating  that  Iranian  exi^,  including 
refugees,  originate  from  lower  social 
class  backgrounds  and  are  at  a 
disadvantage  educatiaaally  and    - 
occupationally.  This  contributor 
included  two  statistical  documents 
which  he  coauthored,  entitled,  "Iranian 
Exiles  and  Immigrants  in  Los  Angeles," 
and  "Arc  the  Characteristics  of  Exiles 
Different  From  Immi^vnts?  The  Case  of 
Iranians  in  Los  Angeles."  The  third 
comment,  also  a  letter,  stated  that 
Iranian  refugees,  even  though  they  had 
become  naturalized  United  States 
citizens.  soSer  preseot  job 
discrimination  based  on  their  countiy  of 
origin. 

Having  considered  the  evidence 
submitted  by  the  petitioner  and  the 
comments  which  the  Agency  received, 
as  the  Director  of  MBDA.  I  have  decided 
to  deny  the  petition.  My  determination 
follows: 

MBDA  issued  a  regulation  at  15  CFR 
part  1400  for  determination  of  group 
eligibility  for  assistance.  In  accordance 
with  this  regulation,  a  petition  was 
submitted  on  behalf  of  all  Iranian 
political  refugees,  requesting  this 
Agency  to  designate  them  as  a  socially 
or  economically  disadvantaged  group 
whose  members  are  eligible  for  MBDA 
assistance. 

The  evidence  which  has  been 
presented  to  MBDA  in  support  of  this 
petition  is  insufficient  to  sustain  a 
designation  of  social  or  economic 
disadvantage.  Section  1400.4  of  the 
regulation  sets  out  the  harm  which  must 
be  proved  and  the  types  of  evidence  that 
must  be  produced.  The  section  states  as 
follows: 

(a)  The  representatives  of  the  group 
requesting  formal  designation  should 


establish  social  or  eoonomic 
disadvantage  by  a  preponderance  of  tbe 
evidence.  Social  or  ecanomic 
disadvantage  must  be  chronic,  long 
standing,  and  stibstantial,  not  Seeting  or 
insignificant  In  determining  wbetlier  « 
group  has  made  an  adequate  showing 
that  it  has  suffered  chronic  racial  or 
ethnic  prejudice  or  cuJtiiral  bias  for  the 
purposes  of  this  regulation,  a 
determination  will  be  made  as  to 
whether  this  group  ssffered  the  effects 
of  discriminatory  practices  over  which 
its  members  have  no  control. 

Applicants  must  demonstrate  that 
such  social  or  economic  conditions  have 
produced  impechments  in  the  business 
world  for  members  of  the  group  which 
are  not  common  to  all  business  people 
in  the  same  or  similar  business  and 
market  place. 

(b)  Evidence  which  will  be  considered 
in  determining  whether  groups  are 
socially  or  economically  disadvanl^ed 
includes  but  is  not  limited  to: 

(1]  Statistical  profile  outlining  &e 
national  iiKX>nte  level  and  standard  of 
living  enjoyed  by  members  of  the  group 
in  comparison  to  the  inccsoe  level  and 
standard  of  living  enjoyed  by 
individuals  not  considered  lo  be 
members  of  socially  or  ecoeomically 
disadvantaged  groups. 

(2)  Evidence  of  employment 
discrimination  suffered  by  members  of 
the  group  in  comparison  to  employment 
opportunities  available  to  individuals 
not  considered  to  be  members  of 
socially  or  econtnnically  disadvantaged 
groups. 

(3)  Evidence  of  educational 
discrimination  in  comparison  to 
educational  opportunities  available  to 
individuals  not  considered  to  be 
members  of  socially  or  economicaDy 
disadvantaged  groups. 

(4)  Evidence  of  denial  of  access  to 
organizations,  groups,  or  professional 
societies,  whether  in  business  or  in 
school,  based  solely  upon  racial  and/or 
ethnic  considerations. 

(5)  Kinds  of  businesses  and  business 
opportunities  available  to  group 
members  in  comparison  to  the  kinds  of 
businesses  and  business  opportunities 
available  to  individuals  not  considered 
to  be  members  of  socially  or 
economically  disadvantaged  groups. 

(6)  Availability  of  capital  to  group 
members  in  comparison  to  the 
availability  of  capital  to  individuals  not 
considered  to  be  members  of  socially  or 
economically  disadvantaged  groups. 

(7]  Availability  of  technical  and 
managerial  resources  to  group  members 
in  comparison  to  the  technical  and 
managerial  resources  available  to 
individuals  not  considered  to  be 


members  of  socially  or  eoooomically 
disadvantaged  groups. 

(8)  Any  other  evidence  of  denial  of 
opportunity  or  access  to  those  doings 
which  wot^  eoable  the  individual  to 
participate  more  successfully  in  the 
American  eoonomic  system,  available  to 
individuals  not  considered  to  be 
members  of  social  or  ecoDomicaUy 
disadvantaged  groups. 

The  petitioner  has  defined  the 
disadvantaged  group  very  narrowiy, 
limiting  its  meiid>er8hip.  not  to  ell 
United  States  citizens  aod  restdent 
aliens  of  Iranian  descent  but  to 
individuals  who  have  left  Iran  as 
political  refugees.  He  has.  dierefore. 
chosen  to  demonstrate  charactenstics 
that  are  limited  to  that  circumscribed 
group  of  individuals. 

The  oidy  evidence  which  MBDA  has 
received  in  favor  of  the  petition  are 
conclusory  statements  to  the  effect  that 
Iranian  refugees  are  disadvantaged 
economically.  No  actual  evidence  of  the 
type  set  forth  above  has  been  submitted 
demonstrating  that  the  public  perceives 
certain  specific  diaractenstics  unique  to 
Iranian  refugees  and  that  ii  has  reacted 
in  such  a  way  as  to  create  an 
environment  of  social  or  eoonooic 
disadvantage.  It  is  necessary  that 
substantial  factual  evidence  be 
presented  to  the  Agency  demonstrating 
the  situation  endured  and  the  fact  that  it 
is  more  likely  than  not  that  the 
individual  suffers  such  disadvantage  as 
a  result  of  his  membership  in  the  group. 

Accordingly,  the  petition  submitted  on 
behalf  of  all  Iranian  political  refugees 
requesting  minority  designation  Is 
denied. 

Authority:  15  U^C  1512:  EX).  IIBZS;  S  CFR 

616  (1B71-75):  36  FR  10967  (19n);  E.a  12432; 
a  CFR  198  (1983^  and  48  FR  32551 11983]. 

Dated:  July  22, 1991. 
Joe  Lira. 
Director. 
[FR  Doc  91-18315  Filed  8-1-91;  8:45  an] 

BNXINQ  coos  SS10-ri-« 

National  Instttut*  of  Standards  and 
Ttchnology 

Senior  Executive  Service;  Membership 
of  General  and  Limited  Pert ormanca 
Review  Boards 

The  General  Performance  Review 
Board  (GPRB)  reviews  performance 
agreements,  appraisals,  ratings,  and 
recommended  actions  pertaining  to 
employees  in  the  Senior  Executive 
Service  and  makes  appropriate 
recommendations  to  the  Director  of 
NIST  concerning  such  matters  in  such  a 
manner  as  will  assure  the  fair  and 
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equitable  treatment  of  senior  executives. 
The  GPRB  performs  its  review  functions 
for  all  NIST  senior  executives  except 
those  who  are  members  of  the  NIST 
executive  Board  and  those  who  are 
members  of  the  GPRB. 

The  Limited  Performance  Review 
Board  (LPRB)  performs  its  review 
functions  for  all  NIST  senior  executives 
who  are  members  of  the  NIST  Executive 
Board  (except  the  NIST  Deputy  Director) 
and  those  senior  executives  who  are 
members  of  the  NIST  GPRB. 

Individuals  who  have  been  newly 
appointed  by  the  Director  of  NIST  to 
membership  on  the  GPRB  and  LPRB  or 
have  had  their  term  of  membership 
extended  are  listed  below: 

GPRB 

Mr.  E.  Larry  Heacock.  Director,  OfHce  of 
Satellite  Operations,  National 
Environmental  Satellite  Data  and 
Information  Service,  National  Oceanic 
and  Atmospheric  Administration. 
Washington,  DC  20233.  Appointment 
expires:  12/31/92. 

Dr.  Donald  J.  Sullivan,  Chief,  Time  and 
Frequency  Division.  Physics 
Laboratory,  National  Institute  of 
Standards  and  Technology,  Boulder, 
CO  80303.  Appointment  expires:  12/ 
31/92. 

Mr.  Robert  Scace,  Director,  Office  of 
Microelectronics  Programs,  Electronic 
and  Electrical  Engineering  Laboratory, 
National  Institute  of  Standards  and 
Technology,  Gaithersburc.  MD  20699. 
Appointment  expires:  12/31/92. 

LPRB 

Dr.  George  Sinnott  (Chair),  Director  for 
International  and  Academic  Affairs, 
Office  of  the  Director.  National 
Institute  of  Standards  and 
Technology.  Gaithersburfl.  MD  20899. 
Appointment  expires:  12/31/92. 


Mr.  J.  Michael  St  Clair,  Chief. 

Engineering  Division,  National 
Weather  Service,  National  Oceanic 
and  Atmospheric  Administration, 
Silver  Spring,  MD  20910.  Appointment 
expires:  12/31/92. 
The  full  membership  and  expiration 

dates  of  the  GPRB  and  LPRB  are  listed 

below: 

GPRB 

Dr.  James  E.  Hill,  (Chair),  Chief.  Building 
Environment  Division.  Building  and 
Fire  Research  Laboratory.  National 
Institute  of  Standards  and 
Technology.  Gaithersburs.  MD  20899. 
Appointment  expires:  12/31/91. 

Mr.  Allen  L  Hanklnson.  Chief,  Systems 
and  Software  Technology  Division, 
Computer  Systems  Laboratory. 
National  Institute  of  Standards  and 
Technology,  Gaithersburc,  MD  20899. 
Appointment  expires:  12/31/91. 

Mr.  E.  Larry  Heacock.  Director.  Office  of 
Satellite  Operations.  National 
Envlronnental  Satellite  Data  and 
Information  Service.  National  Oceanic 
and  Atmospheric  Administration, 
Washington.  DC  20233.  Appointment 
expires:  12/31/92. 

Dr.  Willie  E.  May.  Chief.  Organic 
Analytical  Research  Division, 
Chemical  Science  and  Technology 
Laboratory.  National  Institute  of 
Standards  and  Techanology, 
Caithersburg,  MD  20899.  Appointment 
expires:  12/31/91. 

Dr  Alvln  HL  Sher,  Assistant  Director  for 
Management  Information  Technology. 
Computing  and  Applied  Mathematics 
Laboratory,  National  Institute  of 
Standards  and  Technology. 
Caithersburg.  MD  20899.  Appointment 
expires:  12/31/91. 


Dr.  Donald  I.  Sullivan.  Chief.  Time  and 
Frequency  Division.  Physics 
Laboratory.  National  Institute  of 
Standards  and  Technology',  Boulder,- 
CO  80303.  Appointment  expires:  12/ 
31/92. 

Mr.  Robert  Scace.  Director.  Office  of 
Microelectronics  Programs, 
Electronics  and  Electrical  Engineering 
Laboratory.  National  Institute  of 
Standards  and  Technology. 
Caithersburg,  MD  20899.  Appointment 
expires:  12/31/92. 

LPRB 

Dr.  George  Sinnott  (Chair),  Director  for 
International  and  Academic  Affairs, 
Office  of  the  Director,  National 
Institute  of  Standards  and 
Technology,  Caithersburg,  MD  20899. 
Appointment  expires:  12/31/92. 

Mr.  J.  Michael  St.  Clair.  Chief. 
Engineering  Division.  National 
Weather  Service,  National  Oceanic 
and  Atmospheric  Administration, 
Silver  Spring.  MD  20910.  Appointment 
expires:  12/31/92. 

Mr.  Karl  E.  Bell.  Deputy  Director.  Office 
of  the  Director  of  Administration, 
National  Institute  of  Standards  and 
Technology,  Caithersburg,  MD  20899. 
Appointment  expires:  12/31/91. 

For  further  Information  contact  Mrs. 
Ellen  M.  Dowd,  Chief,  Office  of 
Personnel  and  Civil  Rights,  National 
Institute  of  Standards  and  Technology. 
Caithersburg,  telepyhone  301-975-3000. 

Dated:  July  26. 1991. 
John  W.  Lyons. 
Director. 
[FR  Doc.  91-18320  Filed  8-1-91:  8:45  am] 
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COMMfTTEE  KM)  THE 
IMPLEMENTATION  OF  TEXT 
AGREEMENTS 

Amendment  of  Import  Umlta 
Certain  Cotton,  Wool  and  Mf 
Rl>er  Textile  Products  Prodi 
Manufactured  toi  Macao 

July  29. 1991. 

AQENCV:  Committee  for  the 

Implementatioo  of  Textile  Ag: 

(CITA). 

ACnont  Issuing  a  directive  to 

Commissioner  of  CustoBS  inc 

limits. 

EFFECTIVE  IMTE:  AogVSt  S,  19) 
FOR  FURTMER  MPORMATION  C( 

Janet  Helnzen.  international  1 
Specialist.  Office  of  Textiles « 
Apparel  U^  Department  of  ( 
(202)  377-4212.  For  informatio 
quota  status  of  these  Limits,  r< 
Quota  Status  Reports  posted  i 
bulletin  boards  of  each  Custo 
call  (202)  343-6495.  For  infonx 
embargoes  and  quota  re-open 
(202)  377-3715. 

SUPPLEMENT ARV  mPORMATIOI 

Amfaority:  Executive  Order  118 
3, 1972.  as  amended  kectioD  204  ( 
Agricultural  Act  of  IS56,  as  amen 
U.S£.  1*54). 

In  a  MeoBwaiidum  of  Undei 
(MOU)  dated  June  21, 1991,  th 
Governments  of  the  United  Si 
Macau  agreed  to  iacrease  the 
for  sweaters  ia  Categories  34i 
and  645/646  to  the  origiaal  19 

A  descriptioB  of  the  textile 
apparel  categories  in  terms  oi 
numbers  is  available  in  the 
CORRELATION:  Textile  and 
Categories  with  the  Harmonii 
Sche^le  of  die  United  States 
Federal  Register  notice  55  FR 
published  on  Deoember  10,  K 
see  55  FR  51945,  published  on 
18,199a 

The  letter  to  the  Coaunissit 
Customs  and  the  actions  take 
to  it  are  not  desi^^  to  impic 
the  provisions  of  the  MOU,  bi 
designed  to  assist  only  in  the 
implementation  of  certaia  of  J 
provisions. 
Auggie  D.  Tantillo. 

Chairman,  Ccmmitteeforthelntf. 
of  Textile  Agreements. 

CommittM  for  the  ImpIenMntatfe 
Agreements 
July  29. 1991. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Wa. 
20229. 
Dear  Cemmistiener  Tliis  direc 
but  does  not  cancel,  the  directive 


[9 


TPriclay.  August  2,  1§^  /  Notices 
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Foder^  RegMer  V  Voi-  56.  Na  14^  /  Friday.  August  Z  IWl  /  Noticet 
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;iair,  Chief. 

sion.  National 

!,  National  Oceanic 

:  Administration. 

D  20910.  Appointment 

ship  and  expiration 
and  LPRB  are  listed 


[Ihair).  Chief.  Building 

ision.  Building  and 

iboratory,  National 

iards  and 

thersburc.  MD  20899. 

pires:  12/31/91. 

nson.  Chief,  Systems 

chnology  Division. 

ns  Laboratory. 

e  of  Standards  and 

thersburc,  MD  20899. 

pires:  12/31/91. 

ck.  Director.  Office  of 

ons.  National 

atellite  Data  and 

ice.  National  Oceanic 

:  Administration. 

20233.  Appointment 

I. 

Chief.  Organic 

irch  Division. 

e  and  Technology 

onal  Institute  of 

echanology. 

D  20899.  Appointment 

I. 

Lssistant  Director  for 

)rmation  Technology. 

Lpplied  Mathematics 

anal  Institute  of 

echnology. 

3  20899.  Appointment 


Dr.  Donald  J.  Sullivan.  Chief.  Time  and 
Frequency  Division.  Physics 
Laboratory.  National  Institute  of 
Standards  and  Technology',  Boulder,- 
CO  80303.  Appointment  expires:  12/ 
31/92. 

Mr.  Robert  Scace.  Director.  Office  of 
Microelectronics  Programs, 
Electronics  and  Electrical  Engineering 
Laboratory.  National  Institute  of 
Standards  and  Technology. 
Gaithersburg,  MD  20899.  Appointment 
expires:  12/31/92. 

LPRB 

Dr.  George  Sinnott  (Chair),  Director  for 
International  and  Academic  Affairs, 
Office  of  the  Director.  National 
Institute  ofStandards  and 
Technology.  Gaithersburg.  MD  20899. 
Appointment  expires:  12/31/92. 

Mr. ).  Michael  St.  Clair.  Chief. 
Engineering  Division.  National 
Weather  Service.  National  Oceanic 
and  Atmospheric  Administration, 
Silver  Spring.  MD  20910.  Appointment 
expires:  12/31/92. 

Mr.  Karl  E.  Bell.  Deputy  Director,  Office 
of  the  Director  of  Administration, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 
Appointment  expires:  12/31/91. 

For  further  information  contact  Mrs. 
Ellen  M.  Dowd.  Chief,  Office  of 
Personnel  and  Civil  Rights,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  telepyhone  301-97S-3000. 

Dated:  July  28. 1991. 
John  W.  Lyons, 
Director. 

[FR  Doc  91-18320  Filed  8-1-91:  8:45  am] 
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COMMfTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Import  UrnRe  for 
Certain  Cotton,  Wool  Md  Man4tade 
Fil>er  Textfle  Products  Produced  or 
Manufactured  In  Macau 

)uly29,10gi. 

aqency:  Committee  for  the 

Implementation  of  Textile  AgreemeQls 

(OTA). 

ACTION:  Issuing  8  directive  to  the 

Commissioner  of  Custosis  increaaiz^ 

limits. 

EFFECTIVE  DATE:  AugSSt  S,  1991. 
FOR  FURTHER  MPORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel  II.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  &e 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-649S.  For  infonnatioo  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPtEMENTARV  INFOMMTION: 

Aidfaoflty:  Executive  Onler  11651  of  Marcti 
3, 1972.  as  amended:  tectian  204  of  (be 
Agricultural  Act  of  1856,  as  antended  (7 
U.S£.1«54). 

In  a  Ittemorandum  of  Understanding 
(MOU)  dated  June  21, 1991,  the 
Governments  of  the  United  States  and 
Macau  agreed  to  increase  the  1991  limits 
for  sweaters  ia  Categories  345,  445/446 
and  645/646  to  the  original  1991  levels. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  wi&  the  Harmonized  Tariff 
Schedule  of  fte  United  States  (see 
Federal  Regtoter  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  51945,  pubUshed  on  December 

i8.ia9a 

The  letter  to  the  Coouiiissioner  of 
Customs  and  the  actions  taken  pursvant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certaia  of  its 
provisions. 
Auggie  D.  TantiUo. 

Chairman,  Cc  nwiittee  for  the  la^pieaientatdca 
of  Textile  Agreements. 

Committee  for  the  Implementaltaa  of  TvMm 

Agraements 

July  29, 1991. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Cemmisciener  This  directive  Bmends, 
but  does  not  cancel  the  diradive  inaa4  to 


you  on  Decanber  12, 1990,  by  tlie  Chairman. 
Coranattee  for  tlte  Inf>ieinentatit>a  of  Textile 
Agreements.  That  directive  ooDoeras  impoita 
of  certain  cotton,  wool  man-made  fiber.  tiUc 
blend  and  other  vegetable  fiber  textile*  and 
textile  producta,  produced  or  manufactured  in 
Macao  and  exported  during  the  twelve-montfa 
period  wttidi  began  on  January  1, 1991  and 
extends  ttutni^  December  81. 1991. 

Elffective  on  Aoguat  S.  1B91. 3wa  are 
directed  to  amend  hirther  tlie  Deoenber  12, 
1990  directive  to  increase  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bi>ateral  agreement 
between  the  Governments  of  the  United 
States  and  Macau,  as  amended: 


Calegoty 

Ac|u«ted  taMtv*4nofdta 

SrW' 

Sut>levetslnQroup1 

345 

Mf/M4 

38.233  Oesen. 
183,288  Oosen. 

Subtevel  in  CkoiV  H 
445/448 

75,879  Aawi. 

■The  limits twva  not  been 
any  knpofls  ei^orted  after 


adjusted  to  acoouni  lor 
31,190a 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  previeioRS  of  S 
U.&C  553(a)(1)- 

Sincerely, 

Auggie  D.  TantiBa 

Chairman,  Commitiee  for  the  hnpiemenlatiait 

of  Textile  Agreements. 

[FR  Doc.  91-18888  Plied  8-1-81;  8^4S  era) 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

ProcurenMOt  Utt  Additions 

agency:  Committee  for  Purchase  from 

the  BKnd  and  Other  Severely 

Handicapped 

action:  Additions  to  procurement  kst. 

summary:  lids  action  adds  to  tiie 
Procurement  List  commodities  and 
services  to  be  fumisbed  by  nonprofit 
agencies  employing  the  blind  or  o^er 
severely  hemdicapped. 
EFFECTIVE  DATE:  September  3, 1991. 
addresses:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3599. 
FOR  FURTYIER  INFORMATION  CONTACT: 
Beverly  MiOonantTOS)  557-1145. 
SUPPLEMENTARY  INFORMATIOH:  Od  May 

3,  June  7  and  14, 1991,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (56  FR  20414,  26995  and  27S0Z)  of 


proposed  additions  to  the  Procurenent 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capablTity  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  additioii  on  the  ciuieut  or 
most  recent  oontractors.  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  arc  suitable 
for  procurement  by  the  Federal 
Government  under  41  UAJ^  4e-Mc  and 

41  care  si-^z-8. 

I  certify  that  the  foUowiog  actions  tviU 
not  have  s  signif>cant  unpact  on  a 
substantia]  number  of  small  entitiet.  The 
major  factors  considered  for  this 
certification  ivere: 

a.  The  actions  wiU  not  result  in  any 
additional  reporting,  recordkeepmg  or 
other  comiplianoe  requirements. 

b.  The  actions  ¥riU  not  kave  a  serioos 
economic  impact  on  any  oentractors  for 
the  commodities  and  services  ksted 

c.  The  actions  will  resuh  in 
authorizing  smati  entities  to  produce  the 
commodities  and  provide  the  servioea 
procured  by  the  Government 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  F^rocurement  List 

Commocfities 

Bandage,  Elastic.  aBl&-00-S3S^6e23 

(Remaining  Govemment 

Requirement). 
Water  Bag,  Nykui  Duck,  «465-«l-4ia- 

1258. 

Services 

Janitorial/ Custodial  ELM  Faiittaoks 

Offices  and  Fire  Operations  Buikkng, 

Fori  Wainwright  and  Umversity 

Avenue.  Fairbanks.  Aiaska. 
Jauitorial/CustodiaL  U3.  Post  Office 

and  Courthouse.  Dubuque,  iowa. 

Janitorial/Custodial  for  the  foUowrtag 
locationr 
Federal  Building,  130  East  Main  Street, 

Carthage,  Tennessee. 
Federal  Building.  118  East  Locust  Street, 

Lafayette,  Tennessee. 

This  action  does  not  affect  contracts 
awarded  prior  to  die  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beveriy  L  MUkman, 
Executive  Director. 
[FS  Ooc.  91-18400  Filed  e-l-OL  «:4S  ami 
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Procurement  Ust  Addmen 

AOENCv:  Committee  for  Purchase  from 
the  Blind  and  Odier  Severely 
Hsndi  capped. 


action:  Addition  to  procurement  list 

summary:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  a  nonprofit  agency 
employing  the  blind  or  other  severely 
handicapped. 

EFFECTIVE  DATE:  September  3. 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  April 
12, 1991,  the  Committee  for  Purchase 
&om  the  Blind  and  Other  Severely 
Handicapped  published  notice  (56  FR 
14931)  of  proposed  addition  to  the 
Procurement  List. 

Comments  were  received  from  the 
current  contractor  for  this  service  and 
from  the  local  union  which  represents 
the  contractor's  employees.  The  union 
enclosed  a  petition  signed  by  most  of 
the  employees  in  support  of  its 
comments. 

The  contractor  noted  that  it  is  a 
minority  business  participating  in  the 
Small  Business  Administration  (SBA) 
8(a)  program,  with  a  commitment  to 
hiring  minorities  for  the  entry  level  jobs 
it  provides.  It  objected  to  the  proposed 
addition  to  the  Procurement  List 
because  minorities  would  be  displaced 
and  would  lose  the  training 
opportunities  these  jobs  afford.  It 
proposed  as  alternatives  that  the  8(a) 
program  be  expanded  or  that  each 
Federal  contract  establish  a  number  of 
positions  to  be  filled  by  people  ' 
disabilities. 

The  local  union  stated  tha   _^_ 
service  provides  an  opportunity  for 
minorities  to  gain  experience  needed  to 
compete  in  the  commercial  office 
cleaning  market.  It  also  stated  that  it  has 
active  programs  to  integrate  persons 
with  disabilities  into  the  competitive 
work  force.  It  claimed  that  addition  of 
this  service  to  the  Procurement  List 
would  remove  an  opportunity  for 
minorities  and  adversely  affect  its 
attempts  to  find  employment  for  persons 
with  disabilities  by  discouraging  other 
unions  from  following  its  example. 

The  Committee  has  been  informed 
that  the  contractor  will  graduate  from 
the  8(a)  program  in  1992,  so  it  will  not  be 
able  to  provide  employment  and  training 
opportunities  through  this  service 
beyond  its  current  contract.  Expansion 
of  the  8(a)  program  is  the  responsibility 
of  SBA.  not  the  Conunittee.  As  for 
displacement  of  the  current  minority 
empbyees  of  the  contractor,  the 
Committee  has  determined  that  the  loss 


a  numoer 
iople  ^^ 

haMps 


of  employment  for  this  group  is 
outweighed  by  the  creation  of  jobs  for 
persons  with  severe  disabilities,  a  group 
with  even  higher  rates  of  unemployment. 
With  respect  to  the  contractor's  other 
alternative,  the  Committee  is  not  aware 
of  any  authority  that  would  permit 
Federal  agencies  to  require  Uiat  a 
specific  number  of  persons  with 
disabilities  be  employed  on  Federal 
contracts. 

The  Committee  applauds  the  union's 
efforts  and  encourages  it  and  other 
unions  to  continue  to  explore  ways  to 
provide  employment  for  persons  with 
disabilities.  However,  the  union  has  not 
indicated  that  the  janitorial/custodial 
service  at  the  Jackson  Federal  Building 
which  is  proposed  for  addition  to  the 
Procurement  List  is  part  of  this  effort 
Accordingly,  the  Committee  has 
determined  that  creation  of  a  definite 
number  of  jobs  for  persons  with 
disabilities  through  addition  of  this 
service  to  the  Procurement  List 
outweighs  any  possible  discouragement 
of  union  efforts  to  create  an  unknown 
number  of  jobs  for  persons  with 
disabilities. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  a  qualified  nonprofit  agency  to 
provide  the  service  at  a  fair  market  price 
and  the  impact  of  the  addition  on  the 
current  or  most  recent  contractor,  the 
Committee  has  determined  that  the 
service  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  action  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  service  listed. 

c.  The  action  will  result  in  authorizing 
small  entities  to  provide  the  service 
procured  by  the  Government 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Janitorial/Custodial,  Jackson  Federal 

Building,  915  Second  Avenue,  Seattle, 

Washington. 

This  action  does  not  aflect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  MUkman, 
Executive  Director. 
[FR  Doa  91-1B410  Filed  8-1-91;  8:45  am] 
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Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  Additions  to 
procurement  list 

summary:  The  Conunittee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  provided  by  nonprofit 
agencies  employing  the  blind  or  other 
severely  handicapped. 

DATES:  Comments  must  be  received  on 

or  before  September  3, 1991. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

Beveriy  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportimity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  the  blind 
or  other  severely  handicapped.  It  is 
proposed  to  add  the  following  services 
to  the  Procurement  List: 

Grounds  Maintenance,  Naval  Hospital, 

Oakland,  California. 
Janitorial/Custodial,  Martin  Luther  King 

Federal  Building,  Walnut  Street, 

Newark,  New  Jersey. 
Janitorial/Custodial,  Philadelphia 

Service  Center,  North  Building.  11601 

Roosevelt  Blvd.,  South  Building,  11501 

Roosevelt  Blvd.,  Philadelphia, 

Pennsylvania. 
Janitorial/Custodial,  Naval  Air  Station 

(Except  Army  Facilities),  Corpus 

Christi,  Texas. 
Janitorial/Custodial  for  the  following 

GSA  Warehouses  in  Auburn, 

Washington:  WA0815KA, 

WA0816KA.  WA0821KA. 

WA0817KA,  WAOa22KA. 

WA0823KA.  WA0824KA, 

WA0825KA,  WA0831KA. 

WA0832KA,  WA0833KF, 

WA0834KF. 
Microfilming  of  IRS  Documents, 

Cinciimati,  Ohio. 
Beveriy  L  ^filklIlaIl, 
Executive  Director. 

[FR  Doc.  91-18411  Filed  8-1-91: 8:45  amj 
■auwo  cooc  two  w  m 


Additions  to  the  Procurem 
Correction  of  Effective  Dal 

The  effective  date  for  add 
Procurement  List  appearing 
33422  of  FR  Doc.  91-17232  ir 
Monday,  July  22, 1991  is  cor 
August  21, 1991. 
Beverly  L  MiUunan, 
Executive  Director. 
[FR  Doc.  91-18412  Filed  8-1-91: 

•ILUNQ  COOe  6M0-33-M 


DEPARTMENT  OF  DEFENS 

Department  of  the  Army 

Notice  of  Availability:  Recc 
Decision  for  the  Yaidma  Hi 
Land  Acquisition,  Yaltima,  ^ 

agency:  Department  of  Defi 

Department  of  the  Army,  Fo 

Washington. 

ACTION:  Notice  of  Availabili 

Record  of  Decision  (ROD)  f( 

Yakima  Firing  Center  (YFC) 

Acquisition,  Yakima,  Washi 

SUMMARY:  Pursuant  to  Secti 
of  the  National  Environmen 
Act  of  1969.  the  U.S.  Army  h 
a  Record  of  Decision  to  acqi 
approximately  63,000  acres  i 
maneuver  training  land  neai 
Firing  Center  (YFC),  Yakimt 
Washington  in  fiscal  year  1( 
The  requirement  for  addit 
maneuver  area,  beyond  wht 
available  at  Fort  Lewis  and 
result  of  three  major  factors 
increased  emphasis  on  brig{ 
combined  arms  training  by  1 
and  Reserve  Component  (A( 
Army  wide.  This  increased  ( 
results  from  changes  in  Arm 
organizations,  and  equipmei 
txim  respond  to  evolving  bal 
requirements.  The  land  expi 
YFC  will  enhance  the  abilitj 
units  to  train  to  realistic  bri; 
battalion  levels.  Second,  the 
will  provide  sufficient  land  I 
live-fire  operations  to  contir 
same  time  large  scale  manei 
exercises  are  conducted.  YF 
major  training  area  in  the  nc 
continental  United  States  th 
accommodate  the  safety  fan 
modern  ground  and  Army  ai 
platforms.  Despite  the  trend 
forces,  the  Army  must  maim 
areas  large  enough  to  suppo 
current  and  future  live-fire  a 
maneuver  training  and  testii 
requirements  and  support  pc 
mobilization  requirements.  1 
expansion  will  also  permit 
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Procurement  List  Proposed  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  Additions  to 
procurement  list 

summary:  The  Conunittee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  provided  by  nonprofit 
agencies  employing  the  blind  or  other 
severely  handicapped. 

DATES:  Comments  must  be  received  on 
or  before  September  3. 1991. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonproHt  agencies  employing  the  blind 
or  other  severely  handicapped.  It  is 
proposed  to  add  the  following  services 
to  the  Procurement  List: 

Grounds  Maintenance,  Naval  Hospital 

Oakland,  California. 
Janitorial/Custodial,  Martin  Luther  King 

Federal  Building,  Walnut  Street 

Newark,  New  Jersey. 
Janitorial/Custodial,  Philadelphia 

Service  Center,  North  Building,  11801 

Roosevelt  Blvd.,  South  Building,  11501 

Roosevelt  Blvd.,  Philadelphia, 

Pennsylvania. 
Janitorial/Custodial,  Naval  Air  Station 

(Except  Army  Facilities),  Corpus 

Christi,  Texas. 
Janitorial/Custodial  for  the  following 

GSA  Warehouses  in  Auburn, 

Washington:  WA0815KA. 

WA0816KA.  WA0821KA, 

WA0817KA,  WA0822KA. 

WA0823KA.  WA0824KA. 

WA0825KA.  WA0831KA, 

WA0832KA,  WA0833KF, 

WA0834KF. 
Microfilmiitg  of  IRS  Documents, 

Cincinnati,  Ohio. 
Beveriy  L  NGlkman, 
Executive  Director. 

[FR  Doc.  91-18411  Filed  8-1-91: 8:4S  amj 
nuMO  coot  Wl»-3>-H 


Additions  to  the  Procurement  List; 
Correction  of  Effective  Dste 

The  effective  date  for  additions  to  the 
Procurement  List  appearing  on  page 
33422  of  FR  Doc.  91-17232  in  the  issue  of 
Monday.  July  22, 1991  is  corrected  to 
August  21. 1991. 
Beverly  L  MiUunan, 
Executive  Director. 
(FR  Doc.  91-18412  Filed  8-1-91:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability:  Record  of 
Decision  for  the  Yakima  Rring  Center 
Land  Acquisition,  Yakima,  WA 

AGENCY:  Department  of  Defense, 

Department  of  the  Army,  Fort  Lewis, 

Washington. 

action:  Notice  of  Availability  of  a 

Record  of  Decision  (ROD)  for  the 

Yakima  Firing  Center  (YFC)  Land 

Acquisition,  Yakima,  Washington. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  U.S.  Army  has  prepared 
a  Record  of  Decision  to  acquire 
approximately  63,000  acres  of  additional 
maneuver  training  land  near  the  Yakima 
Firing  Center  (YFC),  Yakima, 
Washington  in  flscal  year  1992. 

The  requirement  for  additional 
maneuver  area,  beyond  what  is 
available  at  Fort  Lewis  and  YFC.  is  a 
result  of  three  major  factors.  First  is  the 
increased  emphasis  on  brigade  level 
combined  arms  training  by  both  Active 
and  Reserve  Component  (AC/RC)  units 
Army  wide.  This  increased  emphasis 
results  from  changes  in  Army  doctrine, 
organizations,  and  equipment  which  in 
turn  respond  to  evolving  battlefield 
requirements.  The  land  expansion  at 
YFC  will  enhance  the  ability  of  AC/RC 
units  to  train  to  realistic  brigade  and 
battalion  levels.  Second,  the  expansion 
will  provide  sufficient  land  to  permit 
live-fire  operations  to  continue  at  the 
same  time  large  scale  maneuver  training 
exercises  are  conducted.  YFC  is  the  only 
major  training  area  in  the  northwest 
continental  United  States  that  can 
accommodate  the  safety  fans  for  all 
modern  ground  and  Army  air  weapons 
platforms.  Despite  the  trend  to  reduce 
forces,  the  Army  must  maintain  training 
areas  large  enough  to  support  the 
current  and  future  live-fire  and 
maneuver  training  and  testing 
requirements  and  support  potential 
mobilization  requirements.  Finally,  the 
expansion  will  also  permit 


environmentally  sound  land 
management  practices.  The  increased 
usage  of  YFC  by  all  types  of  maneuver 
forces  has  mandated  the  careful 
monitoring  and  conservation  of  our 
existing  land  resources. 

The  following  alternatives  were 
considered  in  this  ROD:  (1)  The 
Preferred  Alternative — the  land 
proposed  to  be  acquired  Ues  in  Yakima, 
Kittitas  and  Grant  Coimties, 
Washington,  and  encompasses 
approximately  63,000  acres.  The  land 
includes  a  northern  expansion  area 
(North  of  the  existing  YFC),  an  eastern 
expansion  area  (east  of  the  existing 
YFC),  and  a  river  crossing  site  on  the 
east  bank  of  the  Columbia  River  (2)  The 
Hanford  Reservation  Alternative — the 
areas  of  the  Hanford  Site  that  were 
considered  for  acquisition  included:  the 
Arid  Lands  Ecology  (ALE)  Reserve;  the 
buffer  area  located  north  of  Washington 
State  Highway  #24,  west  of  highway 
#240,  and  south  of  the  Columbia  River; 
the  Wahluke  WildUfe  Area  and  the 
Saddle  Mountains  Refuge  Area;  (3)  The 
No  Action  Alternative — the  no  action 
alternative  would  maintain  the  current 
acreage  and  training  activity  at  the  YFC. 
YFC  would  continue  to  have  a  shortfall 
of  available  maneuver  area  for  training, 
and  not  enough  land  to  provide  fallow 
time  for  land  rehabilitation  without 
interfering  with  reahstic  maneuver  and 
live-fire  training.  The  Preferred 
Alternative  was  selected. 

A  copy  of  the  YFC  ROD  can  be 
obtained  by  writing  or  contacting  Mr. 
Gary  Stedman,  Headquarters  I  Corps 
and  Fort  Lewis,  Environmental  and 
Natural  Resources  Division  (ATTN: 
AFZH-DEQ),  Fort  Lewis,  Washington 
98433-5000.  Telephone  calls  may  be 
placed  to  (206)  967-5337  or  967-5646. 
Lewia  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA  (I.LaE). 

[FR  Doc.  91-18363  Filed  8-1-91:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Conduct  of  Employees;  Waiver  of 
Post-Employment  Restrictions 

Section  605(a)(3)  of  the  Department  of 
Energy  Organization  Act  (Public  Law 
95-91,  as  amended)  authorizes  the 
Secretary  of  Energy  to  waive  the  post- 
employment  restrictions  of  section 
605(a)(l]  of  the  Act  where  a  former ' 
employee  has  outstanding  scientific  or 
technological  qualifications,  is  acting 
with  respect  to  a  particular  matter  in  a 
scientific  or  technological  field,  and  it 
has  been  determined  that  the  national 


interest  would  be  served  by  such  action 
or  appearance  by  the  former  employee. 

It  has  been  established  to  my 
satisfaction  that  Lewis  E  Temple,  Jr., 
who  was  Director  of  the  Construction, 
Environment  and  Safety  Division  of  the 
Office  of  Energy  Research  from  May 
1985  until  June  1991,  has  a  unique 
combination  of  outstanding 
qualifications  in  the  field  of  nuclear 
engineering  and  in  the  management  of 
construction  projects.  I  am  further 
satisfied  that  it  will  serve  the  national 
interest  to  permit  him,  in  his  capacity  as 
Project  Director  for  the  Advanoed 
Photon  Source  (APS),  Argonne  National 
Laboratory,  to  appear  before  and 
communicate  with  employees  of  the 
Department  of  Energy  with  respect  to 
management  and  direction  of 
construction  of  the  APS  Project  and  that 
these  activities  are  in  a  technological 
field. 

I  have,  therefore,  waived  the  post- 
employment  prohibitions  of  section 
605(a)(1)  of  the  Department  of  Energy 
Organization  Act  to  permit  contact  by 
Dr.  Temple  with  employees  of  the 
Department  of  Energy  with  respect  to 
management  and  direction  of 
construction  of  the  APS  Project 

Dated  July  U 1991. 
Jamas  D.  Watklos, 

Admiral.  US.  Navy  (Retired).  Secretary  of 

Energy. 

[FR  Doc.  91-18390  PUed  8-1-91: 8:45  ami 
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FInancisI  Assistance  Award  Intent  To 
Award  Qrant  to  British  Coal  Corp. 

AOENCY:  U.S.  Department  of  Energy. 

action:  Notice  of  Noncompetitive 
Financial  Assistance. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
eoo.7(b)(2)(i)(B),  it  intends  to  make  a 
non-competitive  award  of  $102,030.00  to 
the  British  Coal  Corporation  under  grant 
number  DE-AC01-eiFEe2384. 

The  purpose  of  this  grant  is  to  support 
a  study  of  the  control  utilization,  and 
disposal  of  carbon  dioxide  and  other 
greenhouse  gases  from  fossil  fuel  use. 
This  study  will  also  develop  estimates 
of  the  energy  market  and  economic 
impacts  of  the  implementation  of 
potential  abatement  offices. 

This  study  is  cosponsored  by  the  UJC. 
Atomic  Energy  Authority;  the  British 
Coal  Corporation:  ENEL,  Italy;  Ministry 
of  Economic  Affairs,  the  Netheriands: 
National  Energy  Administration, 
Sweden;  Ministry  of  Energy.  Danish 
Energy  Agency,  Denmark:  Statoil 
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Norway:  end  DGXIL  Commission  of  the 
European  Community. 

The  perfonnance  schedule  is  for  a  six 
month  period. 

FOR  RmTHBI  INFORMATION  CONTACT: 
U.S  Department  of  Ener;gy,  Office  of 
Placement  and  Administration.  ATTN: 
Lynnette  Desorcie,  1000  Indq>endence 
Ave  nue,  SW.,  Washington.  DC  20585, 
202-586-6700. 
Robwt  Y  YtvfifM^ 

Acting  Director.  Operations  Division  "A", 
Office  of  Placement  and  Adminiatratioa. 
[Fit  Doc  91-18391  Filed  &-l-ei:  S.-4S  «ni| 
anjJNQ  OR  Mai>-«t-4i 
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Federal  Energy  Regulatory 
Connntssion 

[Docket  Na  CP90-U7-000] 

OKIahoma-Arkansas  PtpeHne  Co^ 
Availability  of  Final  Environmental 
Impact  Statement  for  Proposed 
Oklahoma-Arkansas  Pipeline  Project 

July  2B.  2991. 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  CcNnoussion)  has 
made  available  a  Hnal  environmental 
impact  statement  (FEIS)  on  the  natural 
gas  pipeline  facilities  proposed  in  the 
above-referenced  docket. 

The  FEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  with  appropriate  mitigating 
measures,  including  receipt  of  necessary 
permits  and  approvals,  woidd  hare 
limited  adverse  environmental  impact. 
The  FEIS  evaluates  alternatives  to  the 
proposal. 

The  proposed  tiction  involves  the 
construction  and  operation  of 
approximately  355.4  miles  of  30-  and  36- 
inch-diameter  interstate  natm^l  gas 
pipeline,  including  metering  facilities,  to 
provide  open  access  transportation 
services  on  a  frnn  or  interruptible  basis 
to  shippers  who  may  include  producers, 
interstate  pipelines,  local  distribution 
companies,  cogenerators,  marketers, 
and  end  users.  The  Oklahoma-Arkansas 
Pipeline  Project  would  transport  ap  to 
500.000  thousand  cubic  feet  per  day 
(Mcfd]  of  natural  gas  &om  the  Arkoma 
Basin  producing  area  in  ep?tem 
Oklahoma  and  western  Arkansas,  te 
interconnection  points  with  existing 
facilities  of  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  in  White 
Coimty,  Arkansas  and  of  Trmkiine  Gas 
Company  (Tnmkline]  in  Tate  County, 
Mississippi.  Approximately  259J000 
Mcfd  would  be  debvered  to  Texas 
Eastern  and  TKiJKO  Mcfd  to  TrtraldiBe. 

S-051999        0018(01X01-AUO-9l-14:23K)5) 


The  FEIS  will  be  used  in  the 
regulatory  decisior -making  process  at 
the  FERC  and  may  be  presented  as 
evidentiary  material  in  formal  hearings 
at  the  FERC  While  the  period  for  filing 
interventions  in  this  case  has  e^qiired. 
motions  to  intervene  ont-crf-time  can  be 
filed  with  the  FERC  in  accordance  with 
the  Commission's  Rules  of  Practice  and 
Procedure,  16  CFR  3e5.214(d).  Further, 
anyone  desiring  to  file  a  protest  with  the 
FERC  should  do  so  in  accordanoe  with 
18  CFR  385.21L 

The  FEIS  has  been  placed  in  the 
pubhc  files  of  the  FERC  and  is  available 
for  pubhc  inspection  in  the  FERC's 
Division  of  Public  Information,  room 
3104,  941  North  Capitol  Street  NE., 
Washington,  DC  20426.  Copies  have 
been  mailed  to  Federal,  state,  and  local 
govemmeot  agencies,  interested 
individuals,  public  interest  groups, 
new^apers,  libraries,  and  parties  to  the 
proceediig. 

Limited  copies  of  the  FEIS  are 
available  from  Mr.  Lonnie  Lister,  Project 
Manager,  Environmental  Policy  and 
Project  Analysis  Brancd^  Office  of 
Pipeline  and  Producer  Regulation,  room 
7312,  825  North  Capitol  Street  NE., 
Washington,  DC  20426,  or  call  (202)  208- 
2191.  When  these  c(^ies  are  depleted, 
the  FEIS  will  be  available  from  the 
National  Technical  Information  Service 
(NTIS),  Springfield,  Virginia.  Please  call 
the  NTIS  at  (703)  487-4780  to  obtain  the 
identification  number  and  information 
on  how  to  order  additional  copies. 
Lois  D.  C«sh«n. 
Secretary. 
[PR  Doc.  91-16335  Filed  8-1-91;  8:45  am] 

BILUNQ  CODE  S717-01-1I 

[Docket  Nos.  CP91-2S38-000. 0ra^.] 

Questar  Pipeline  Company,  et  at; 
Natural  Gas  Certificate  Filings 

July  26. 1991. 

Take  notice  that  Ae  following  filings 
have  been  made  with  the  Commission: 

1.  Questar  Pipeline  Company 

[Docket  No.  CP91-2538-0001 

Take  notice  that  on  July  22, 1991. 
Questar  Hpeline  Company  (Questar).  79 
South  State  Street  Salt  Lake  City,  Utah 
84111,  filed  in  (Docket  Na  CP91-2S38- 
000,  a  request  pursuant  to  S  S  \S72a& 
and  157.21^a)  of  the  Commission's 
Regulations  and  Questar's  blanket 
certiricale  issued  in  Docket  No.  CP82- 
491-000  pmvuant  to  sedton  7  of  the 
Natural  Gas  Act  for  authorization  te 
construct  and  operate  one  2-indi  tap  aa 
its  transmission  pipeline  system  for 
delivery  of  gas  to  Mountain  Fuel  Supply 
Company  (Mountain  Fuel),  aQ  as  more 


fully  set  forth  in  the  request  that  is  oi« 
file  with  the  Commission  and  ooen  to 
public  inspection. 

Questar  proposes  to  construct  and 
operate  one  2-mch  tap  on  its  existing  12 
%-inch  CD.  Jurisdictional  Lateral  No.  B5 
(I.L.  No.  85)  located  in  Sweetwater 
County,  Wyoming,  at  an  estimated  cost 
of  $7,000.  Questar  states  Aat  the 
additional  delivery  point  will  allow  it  to 
deliver  natural  gas  from  its  general 
system  supply  of  up  to  approximate  20 
Dth  per  day  and  2,200  Dth  annually  to 
Mountain  Fuel,  the  local  distribution 
company  affiliate  of  Questar,  lor  Bale  by 
Mountain  Fuel  to  the  Rock  Springs- 
Sweetwater  County  Airport  located  near 
Rock  Springs,  Wyoming. 

In  addition  to  the  tap,  Questar  states 
that  pursuant  to  the  automatic 
authorization  provisions  of  18  CFR 
157.208(a),  it  intends  install 
approximately  4,000  feet  of  3-inch  tap 
line  (Juriscitional  Tap  Line  No.  91  (J.TX. 
No.  91))  and  one  standard  district 
regulator  station,  at  an  estimated  cost  of 
$79,000.  Questar  states  that  the  J.T.L.  No. 
91  will  connect  the  ]L.  No.  8S  two-inch 
tap  assembly  to  the  new  district 
regulator  station  where  Mountain  Fuel 
will  take  title  to  the  gas. 

Questar  states  that  deliveries  to 
Mountain  Fuel  through  the  proposed  tap 
will  not  cause  Questar  to  exceed  tiie 
maximum  daUy  quantities  applicable  to 
the  service  provided  to  Mountain  Fuel 
under  Questar's  FERC  Rate  Schedules 
CD-I  (Wyoming/ Colorado  Zone)  (23,893 
Dth  per  day)  and  X-33  (1187.470  Dth  per 
day).  Finally.  Questar  states  that  its 
FERC  Gas  Tariff  does  not  prohibit  the 
addition  of  new  delivery  points. 

Comment  tiate:  September  9. 1991,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

2.  El  Paso  Natural  Gas.  Tennessee  Gas 
Pipeline,  and  United  Gas  Pipe  Line 
Companies 

Docket  Nos.  CP91-25e5-00a  CP91 -2566-000, 
CP91-2567-000,  CP91-256a-O0a  CP-2i6»-000, 
CP91-2570-000.  CP91-2571-00a  CP91-257a- 
000] 

Take  notice  that  Applicants  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  S  S  157J205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  to  Applicants 
all  as  more  fully  set  forth  in  the  requests 
that  are  on  file  with  the  Commission  and 
open  to  public  inspectioa.* 


*  ThvM  prior  notlca  nqneBtB  sre  not 
coniolidated. 


Information  applicable  to 
transaction,  including  the  ic 
shipper,  the  type  of  transpo 
service,  the  appropriate  trai 
rate  schedule,  the  peak  day 
and  annual  volumes,  and  th 


Docket  No.  (date  ftled) 

Shippe 

CP91 -2565-000 
(7-24-91) 

GasMarV 

(Marke 

CP91 -2566-000 
(7-24-91) 

AshtonE 
Compi 

CP91 -2567-000 
(7-24-91) 

NGCTra 
Irw.  (M 

CP91 -2568-000 
(7-24-91) 

CP91 -2569-000 
(7-24-91) 

BHP  Pet 
Compi 
(Produ 

Seagull  1 
Servio 

(y>91 -2570-000 
(7-24-91) 

Enron  G 
Inc.  (W 

CP91-2571-OO0 
(7-24-91) 

CP91-2572-000 
(7-24-91) 

Graham 
Marke 
(MarK( 

Energy  K 
Excha 
(Marke 

■  Offshore  Louisiana  is  shown  i 

•  Any  point  of  receipt  on  El  Pas 

*  As  amended. 

*  Tennessee's  quantities  are  In 

•  Asarpended. 


AppRcant't  address 


El  Paso  Natural  Gas  Ck>mpany. 
P.O  Box  1492,  El  Paso.  Texas 
79978. 

Tennessee  Gas  Pipeline  Compa- 
ny. P.O.  Box  2511.  Houston. 
Texat  77252. 

UnHed  Gas  Pipe  Line  Company, 
P.O.  Box  1478,  Houston. 
Texas  77251-1478. 


G.  Any  person  or  the  Cor 
staff  may,  within  45  days  al 
issuance  of  the  instant  notii 
Commission,  file  pursuant  t 
the  Commission's  Procedur 
CFR  385.214)  a  motion  to  in 
notice  of  intervention  and  p 
S  157.205  of  the  Regulations 
Natural  Gas  Act  (18  CFR  15 
protest  to  the  request.  If  no 
filed  within  the  time  allowe 
the  proposed  activity  shall  1 
be  authorized  effective  the 
time  allowed  for  filing  a  pre 
protest  is  filed  and  not  with 
within  30  days  after  the  tim 
filing  a  protest,  the  instant  i 
be  treated  as  an  applicatior 
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snnie  Lister,  Project 
ntal  Pcdicy  and 
ic^Of&ceof 
T  Regulation,  room 
tol  Street  NE.. 
J6.  or  call  (202)  208- 
jies  are  depleted, 
labie  from  the 
iformation  Service 
Virginia.  Please  call 
-4780  to  obtain  the 
r  and  infc^mation 
tlonal  copies. 


8-1^91:  B:4S  am] 


W-000,  etal.i 

impany,  et  al.; 
ate  Filings 


le  following  filings 
1  the  Conunission: 

lompany 

-000] 

a  July  22. 1991. 
npany  (Questar).  79 
alt  Lake  City.  Utah 
!t  Na  CP91-2538- 
LnttoSSl57J05 
Commission's 
^star's  blanket 
Docket  No.  CP82- 
ledton  7  of  the 
Budiorizatian  to 
e  one  2-inch  tap  on 
line  system  for 
juntain  Fuel  Supply 
Fuel),  afl  as  more 


fully  set  forth  in  the  request  that  is  oi« 
file  with  the  Commisaion  and  ooen  to 
public  inspection. 

Questar  proposes  to  construct  and 
operate  one  2-tnch  tap  on  its  existing  IZ 
%-inch  O.D.  Jurisdictional  Lateral  No.  85 
(J.L.  No.  85]  located  in  Sweetwater 
County,  Wyoming,  at  an  estimated  cost 
of  $7,000.  Questar  states  tiiiat  the 
additional  delivery  point  will  allow  it  to 
deliver  natural  gas  from  its  general 
system  supply  of  up  to  approximate  20 
Dth  per  day  and  2.200  Dth  annually  to 
Mountain  Fuel,  the  local  distribution 
company  affiliate  of  Questar,  lot  sale  by 
Mountain  Fuel  to  the  Rock  Springs- 
Sweetwater  County  Airport  located  near 
Rock  Springs,  Wyoming. 

In  addition  to  the  tap.  Questar  states 
that  pursuaat  to  the  automatic 
authorization  provisions  of  18  CFR 
157.208(a),  it  intends  install 
approximately  4,000  feet  of  3-inch  tap 
line  (Juriscitional Tap  Line  No.  91  (JTJ- 
No.  91))  and  one  standard  district 
regulator  station,  at  an  estimated  cost  of 
$79,000.  Questar  states  that  the  I.T.L.  No. 
91  will  connect  the  ]L.  No.  85  two-inch 
tap  assembly  to  the  new  district 
regulator  station  where  Mountain  Fuel 
will  take  title  to  the  gas. 

Questar  states  that  deliveries  to 
Mountain  Fuel  through  the  proposed  tap 
will  not  cause  Questar  to  exceed  the 
maximum  daUy  quantities  applicable  to 
the  service  provided  to  Mountain  Fuel 
under  Questar's  FERC  Rate  Schedules 
CD-I  (Wyoming/ Colorado  Zone)  (23.893 
Dth  per  day)  and  X-33  (1187.470  Dth  per 
day).  Finally.  Questar  states  that  its 
FERC  Gas  Tariff  does  not  prohibit  the 
addition  of  new  delivery  points. 

Comment  date:  September  9, 1991,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

2.  El  Paso  Natural  Gas,  Tennessee  Gas 
Pipeline,  and  United  Gas  Pipe  Line 
Companies 

Docket  No8.  CP91-25e5-000.  CP91-256&-O0a 
CP91-25a7-000,  CP91-2568-O0a  CP-2M9-O0O, 
CP91-2570-000.  CPBl-ZSTl-flOa  CP91-2572- 
000] 

Take  notice  that  Applicants  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §S  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  to  Applicants 
all  as  more  fully  set  forth  in  the  requests 
that  are  on  file  with  the  Commission  and 
open  to  public  inspectioo.* 


'  ThcM  prior  ootics  ntprevti  ore  not 
coniolidated. 


Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 


service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  {  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  In  the 
attached  appendix  A.  Applicants' 


addresses  and  transportation  blanket 
certificates  are  shown  in  the  attached 
appendix  B. 

Comment  date:  September  9. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  nied) 


CP91-2565-«00 
(7-24-91) 

CP91 -2566-000 
(7-24-91) 

CP91 -2567-000 
(7-24-91) 

CP91 -2568-000 
(7-24-91) 

CP91 -2569-000 
(7-24-91) 

CP91 -2570-000 
(7-24-91) 

CP91-2571-000 
(7-24-91) 

CP91-2572-000 
(7-24-91) 


Shipper  name  (type) 


GasMarIt,  Inc. 
(Marketer). 

Ashton  Energy 
Company  (Marketer). 

NQC  Transportation, 
Inc.  (Marketer). 

BHP  Petroleum 

Company,  Inc. 

(Producer). 
SeaguH  Marketing 

Services  (Marketer). 

Enron  Gas  Marketing 
Inc.  (Marketer). 

Graham  Energy 

Marketing  Corp. 

(Marketer). 
Energy  Marketing 

Exchange,  Inc. 

(Marketer). 


Peak  day, 
average  day, 
annual  MMStu 


1,030 

515 

187,975 

100,000 

100.000 

«  36.500,000 

500,000 

500,000 

« 182,500,000 

20,000 

20,000 

♦  7,300,000 

515,000 

515,000 

187,975,000 

515,000 

615,000 

187,975,000 

123,600 

123,600 

45,114,000 

77,250 

77,250 

28,196,250 


Receipt*  point* 


(•) 

Various 

OLA,LA.TX. 
LA.  TX,  MS... 
Various .-_ 


Varioua.. 


Various., 


AL,  LA.  TX.. 


Delivery  points 


NM.. 


Various.. 


NY.  Rt,  NJ.  CT.  PA.  MS. 


LA,  AL.  TN,  MS,  WV, 
NJ,  MA. 


Various.. 
Various.. 

VwkMS.. 

LA.TX... 


Contract  dsta,  raM 

•chwkjis.  mtvIm 
lypa 


•  5-24-91,  T-1. 

laii  ■■■!   iiiilfcl» 

(nwrupiRM. 
•6-16-88.  IT, 

lnt6fTXJptib^ 

•  9-30-87,  IT, 
IntanupUble. 

•  12-19-88,  rr, 

IntecruptMe. 

•  10-1-88,  ITS, 
intanuptJble. 

•1-20-88,  rrs. 
IntarTupttble. 

•ii-e-88,rTS, 

imamjptibte. 

•4-14-88,  ITS. 
Interruptible. 


Related  docket, 
•tart  update 


ST81 -0033-000, 
6-1-91. 

ST91 -9552-000, 
7-8-01. 

ST91 -9523-000, 
7-1-91. 

ST91 -9507-000. 
7-1-91. 

ST91 -9384-000, 
6-1»-ei. 

ST91-e470-000, 
6-19-91. 

ST91-»466-000. 
6-24-91. 

ST91-9S06-000, 
7-2-91. 


'  Offshore  Louisiana  is  shown  as  OLA. 

*  Any  point  ot  receipt  on  El  Paso's  system. 

*  As  amended. 

*  Tennessee's  quantities  are  in  dekatherms. 

*  As  amended. 


AppNcant's  address 

Blanket  docket 

El  Paso  Natural  Gas  Company, 

CP88-433-000 

P.O.  Box  1492,  El  Paso.  Texas 

79978. 

Tennessee  Gas  Pipeline  Compa- 

CP88-115-000 

ny,  P.O.  Box  2511.  Houston. 

Texas  77252. 

United  Gas  Pipe  Line  Company, 

CP88-6-000 

P.O.     Box     1478.     Houston, 

Texas  77251-1478. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission.  Hie  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regidations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loii  D.  Cashell, 

Secretary. 

[PR  Doc.  91-18337  Filed  8-1-91:  8:45  am] 

BILUNQ  COOC  (717-01^1 


[Docket  Na  TM01-»-22-000] 

CNQ  Transmission  Corp.;  Proposed 
Changes  in  FERC  Gas  Tariff 

July  28, 1991. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG").  on  July  24, 1991, 
pursuant  to  section  4  of  the  Natural  Gas 
Act  Article  V  of  the  Stipulation  and 
Agreement  approved  by  the  Commission 
on  May  7. 1991.  in  Docket  Nos.  RP88- 
211-000.  et  al.,  and  section  3  of  Rate 
Schedule  UTAP  filed  June  6. 1991.  files 
six  (6)  copies  of  the  following  revised 
tariff  sheets  to  First  Revised  Volume  No. 
1  of  CNG's  FERC  Gas  Tariff: 

Second  Revised  Sheet  No.  35 
Alternate  Second  Revised  Sheet  No.  35 
Second  Alternate  Second  Revised  Sheet  No. 
35 

The  proposed  effective  date  is  August 
1,1991. 


The  purpose  of  this  filing  is  to  track  a 
rate  reduction  filed  by  Texas  Eastern 
Transmission  Corporation  ('Texas 
Eastern")  on  July  1. 1991.  in  Docket  No. 
TQ91-4-17-000. 

CNG  has  filed  alternate  tariff  sheets 
to  correspond  to  the  alternate  sheets 
currentiy  before  the  Commission  as  part 
of  CNG's  compliance  filing  of  June  6, 
1991,  in  Docket  Nos.  RP88-211  et  al. 

CNG  states  that  copies  of  the  filing  were 
served  upon  CNG's  customers  as  well  as 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.214 
and  385.211.  All  motions  or  protests 
should  be  filed  on  or  before  August  2, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
serve  to  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Persons  that  are  already 
parties  the  this  proceeding  need  not  file 
a  motion  to  Intervene  in  this  matter. 
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Fede 


Copies  of  this  filing  are  on  file  with  the 

Conmisnon  and  are  wailatle  for  public 

inspection. 

LoisD-Cash^ 

Secretary. 

[FR  Doc.  91-18336  Fiied  fr-1-91:  8:451 

BaXMQ  CODE  W-M-M 

[Docket  No*.  CP90-2 154-000, 

RPe5-177-00e,  RPe«-€7-039,  RP88-81-000. 

RP8a-22 1-000.  RP89-255-002, 

RP90- 119-001.  RP90-15-000.  RP91-4-000. 

RP91-1 19-000.  and  TA91-1-17 

(PhsM  l/Ratea)] 

Texas  Eastern  Transmission  Co^ 
Informal  Settlement  Conference 

|uly  2a  1991. 

Take  notice  that  a  confereoce  will  be 
convened  in  this  proceeding  on  August 
6,  7  *  8, 1991.  at  10  a.m..  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE., 
Washington,  DC.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
issues  in  the  above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as  defined 
by  18  CFR  385.102(b),  is  in\'ited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  18  CFR 
385.214.  In  the  spirit  of  18  CFR 
385.601(b)(2).  it  is  recommended  that 
parties  have  management  officials  with 
decision-making  authority  attend. 

For  additignal  information,  contact 
Dennis  R  Melvin  (202)  206-0042  or 
Arnold  H.  Meltz  (202)  208-0737. 
LoisiXCashdL 
Secretary. 
(FR  Doa  91-18334  Filed  8-1-91;  8.-45  amj 

BILUNO  CODE  tTTT-VI-M 

[Dooket  No.  ltP91-«1-«04] 

Texas  Gas  Transmission  Conx; 
Compliance  Filing 

Idy  26, 1991. 

Take  notice  that  on  July  24. 1991. 
Texas  Gas  Transnassion  Corporation 
(Texas  Gas)  tendered  for  filing  a  refund 
report  of  amounts  due  customers  under 
the  dockets  nombers  referenced  above. 

Texas  Gas  states  that,  pursuant  to 
Ordering  Paragraph  (B)  of  the 
Commission's  Order  Approving 
Settlement  (Order)  issued  on  May  1. 
1991.  in  the  do<^et8  referenced  above. 
Texas  Gas  it  submitting  the  following 
refund  report.  On  June  28, 1991.  Texas 
Gas  issued  refund  checks  to  five  (5) 
customers  who  bad  negative  remaining 
direct  bill  oUigatians  under  the 
Stipulation  and  Agreement  filed  by 
Texas  Gas.  Paragraph  (B)  of  the  Order 


directs  Texas  Gas  to  file  with  the 
Commission  a  refund  report  for  any 
refund  made  pursuant  to  this  settlement 
within  30  days  of  making  such  refunds. 

Texas  Gas  states  that  copies  of  the 
refund  report  are  being  mailed  to  Texas 
Gas's  jurisdictional  customers, 
interested  state  commissions,  and  all 
persons  listed  oo  the  official  service  list 
previously  compiled  by  the  secretary  in 
the  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  2, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  91-18332  Filed  8-1-91;  8:45  am] 

BtLUNQ  CODE  6n7-«1-« 

[Docket  No.  RP88-68-035] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Report  of  Refunds 

July  26. 1991. 

Take  notice  that  on  July  9. 1990. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  its  Interest  Rate 
True-Up  of  PSP  and  LPSP  Charges  made 
pursuant  to  sections  34  through  37  of  the 
General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tarift  Secoad 
Revised  Volume  No.  1. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Ca|Htol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  rules 
of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protesU  should  be 
filed  on  or  before  August  Z,  1991. 
Protests  will  be  considered  by  tbe 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection, 
Lois  D.  CosfaeH, 
Secretary. 
[FR  Doc.  M-1S333  Piled  8-1-91:  S.-4S  an^ 

BttXlNO  CODE  C717-01-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  91-14-NG] 

BC  Gas  inc.;  Order  Amending  Long- 
Term  Auttiorization  To  Import  From 
and  Export  Natural  Gas  to  Canada 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  an  order  amending 
long-term  authorization  to  imjjort  from 
and  export  natural  gas  to  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  to  BC  Gas 
Inc.  (BC  Gas)  approving  amendments  to 
DOE/FE  Opinion  and  Order  No.  285-A 
that  increase  the  annual  Canadian 
natural  gas  volnmes  it  imports  and 
exports  to  and  from  U.S.  storage 
facihties  ft-om  2,164.122  Mcf  to  3.180.243 
Mcf.  Further,  the  order  eliminates  daily 
delivery  ceilings  and  seasonal 
restrictions  for  importing  and  exporting 
gas. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056. 
Forrestal  Building.  U.S.  Department  of 
Energy.  1000  Independence  Avenue  SW., 
Washington.  DC  20565.  (202)  588-8478. 
The  docket  room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC  July  26, 1991. 
Clifford  P.  Tomaszewski. 

Acting  Deputy  Assistant  Secretary  for  Fmh 
Programs.  Off  ice  of  FossH  Energy. 

[FR  Doc.  91-18392  Filed  8-1-01:  S:4S  amj 

BILUNO  CODE  •4S0-0t-ai 


[FE  Docket  No.  91-29-NQl 

North  American  Resources  Co.;  Order 
Granting  Blanket  Authorization  To 
Export  Natural  Gas  to  Canada  and 
Mexico 

AQCNCV:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  an  order  granting 
Blaidcet  Authorization  to  Export  natural 
gas  to  Canada  and  Mexico. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Ener^  (DOE) 
gives  notice  that  it  has  issued  an  order 
granting  North  American  Resources 
Company  blanket  authorization  to 
export  up  to  a  combined  total  of  73  Bcf 
of  natural  gas  to  Canada  and  Mexico 
over  a  two-year  term  beginning  on  the 
date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 


Forrestal  Building.  U.S.  Dep; 
Energy.  1000  Independence , 
SW..  Washington,  DC  20585 
9478.  The  docket  room  is  op 
the  hours  of  B  a.m.  and  4:30 
Monday  through  Friday,  exc 
holidays. 

Issued  in  Washington.  DC  )u 
Clifford  P.  Tonusz««raki. 
Acting  Deputy  Assistant  Secret 
Programs.  Office  of  Fossil  ^ieT\ 
(FR  Doc.  91-18393  Filed  8-1-91; 

WLUNQ  coot  MW-Ot-M 


[FE  Docket  Na  •1-24-NG] 

Seagull  Marketing  Servicet 
Granting  Blanket  Authorlzt 
Export  Natural  Gas  From  a 
Canada 

aoency:  Office  of  Fossil  En 
Department  of  Energy. 

ACTION:  Notice  of  an  order  ( 
blanket  authorization  to  im| 
export  natural  gas. 


Otttt 


July  12. 199^ 
Juty  11, 1991 


L.S 

Unisys.  Mc 


REamo  Appucations  I 

nWMk  olJuly  S  to  July  IS 


Nanw  of  fslund 

DaterecetvBd 

proceadino/nanw 

02/11/91 

risnsr  MOVX 

06/07/91.      - 

OdeBMLJ>.Q. 

Transport,  Inc. 

07/08/91 

£.  Cwter  Co.  Rll 

School  Otst 

07/09/91  _     .. 

OmM  E.  KnoK _ 

07/09/91 

LS.  Riggms  0«  Co 

07/09/91 

Johnson  0«  Co 

07/09/91 

MetropoUtan 

Petroleum  Co. 

07/09/91 

Rainoy  0«  Co. _. 

07/09/91     _.. 

Metro  0«  Prods. 

Inc. 

07/11/91 

DoKh-King 

Company,  Inc. 

07/12/01 

Hercules.  Inc... 

07/12/91-.     , 

07/12/91 

Soulheeatem 

MaMW^waetts. 

07/06/01 

Texaco  Relund 

It«u07/ 

Applications 

12/91. 

Friday,  August  2,  1991  /  Notices 


Federal  Regjater  /  Vol.  56.  No.  149  /  Friday.  August  2.  1991  /  Notices 


37083 


lie  with  the 
report  for  any 
to  this  settlement 
ing  such  refunds, 
at  copies  of  the 
g  mailed  to  Texas 
istomers, 
issions.  and  all 
}{ficial  service  list 
ly  the  secretary  in 

5  to  protest  said 
test  with  the 
itory  Commission, 
let.  NE.. 

J,  in  accordance 
immission's  Rules 
iures,  18  CFR 
tsts  should  be  filed 
1991.  Protests  will 
Commission  in 
priate  action  to  be 
ve  to  make 
the  proceeding, 
e  on  file  with  Ae 
ivailable  for  public 


J-l-91;  8:45  am] 

35] 

( Pipe  Line  Corp.; 


July  9, 1990. 
Pipe  Line 
I  tendered  for 
Energy 

m  its  Interest  Rate 
PSP  Charges  made 
4  through  37  of  the 
mditions  of 
rariff,  Secoad 

;  to  protest  said 
test  with  the 
Uory  Commission, 
tetNE.. 

),  in  accordance 
)mmission'8  rules 
lure  (18  CFR 
ests  should  be 
ust  2, 1991. 
iered  by  the 
lining  the 
be  taken,  but  will 
testants  parties  to 
9  of  this  filing  are 
ission  and  are 
spection. 


>-4-81:  S.-4S  an^ 


Office  of  Fossil  Energy 

[FE  Docket  No.  91-14-MGl 

BC  Gas  inc.;  Order  Amefiding  Long- 
Term  Authorization  To  Import  From 
and  Export  Natural  Gas  to  Canada 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  an  order  amending 
long-term  authorization  to  import  from 
and  export  natural  gas  to  Canada. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  to  BC  Gas 
Inc.  (BC  Gas)  approving  amendments  to 
DOE/FE  Opinion  and  Order  No.  285-A 
that  increase  the  annual  Canadian 
natural  gas  vohunes  it  imports  and 
exports  to  and  from  U.S.  storage 
facilities  from  2,184.122  Mcf  to  3.180,243 
Mcf.  Further,  the  order  eliminates  daily 
delivery  ceilings  and  seasonal 
restrictions  for  importing  and  exporting 
gas. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056. 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue  SW., 
Washington.  DC  20585.  (202}  586-8478. 
The  docket  room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.nu  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC  July  28, 1991. 
Clifford  P.  Tomaszewski. 

Acting  Deputy  Assistant  Secretary  for  Faeh 
Programs.  Off  ice  of  FossH  Energy. 

[FR  Doc.  81-18392  Filed  8-1-01:  8:45  am] 
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(FE  Docket  No.  91-29-NQ] 

North  American  Resources  Co.;  Order 
Granting  Blanket  Authorization  To 
Export  Natural  Gas  to  Canada  and 
Mexico 

AQCNCV:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  an  order  granting 
BlarJcet  Authorization  to  Export  natural 
gas  to  Canada  and  Mexico. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE}  ol  the  Department  of  Ener^  (DOE) 
gives  notice  that  it  has  issued  an  order 
granting  North  Americaa  Resources 
Company  blanket  authorization  to 
export  up  to  a  combined  total  of  73  Bcf 
of  natural  gas  to  Canada  and  Mexico 
over  a  two-year  term  beginning  on  the 
date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 


Forrestal  Building.  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  (202)  586- 
9478.  The  docket  room  is  open  between 
the  hours  of  B  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington.  DC  July  28, 1991. 
Clifford  P.  Tomaszanvski. 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
(FR  Doc.  91-18393  Piled  fr-1-91:  8:45  am] 
WLLMQ  COM  MiO-Ot-M 


[FE  Docket  Na  91-24-NG] 

Seagun  Martceting  Services,  Inc;  Order 
Granting  Btanlcet  Authorization  To 
Export  Natural  Gas  From  and  to 
Canada 

AGENCY:  Office  of  Fossil  Energy. 
Department  of  Energy. 

ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  import  and  to 
export  natural  gas. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Seagull  Marketing  Services.  Inc.  blanket 
authorization  to  Import  up  to  150  Bcf  of 
Canadian  natural  gas  and  to  export  to 
Canada  up  to  150  Bcf  of  natural  gas  over 
a  two-year  period  beginning  on  the  date 
of  first  delivery  of  the  import  or  export 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  O^ice  of 
Fuels  Pro-ams  Docket  Room,  3F-0S6, 
Forrestal  Building.  U.S.  Department  of 
Energy.  1000  Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  586-8478. 
The  docket  room  is  open  betwreen  the 
hours  of  8  a.nL  and  4:30  p.m„  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC  |uly  26, 1991. 
Clifford  P.  Tomaszewsld. 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc  91-18394  Filed  8-1-91;  6:45  am] 
saiJNa  COM  •46e-et-ii 


v/mce  OT  neenngs  ana  Appeaie 


Filed  During  the  Week  of  July  5 
Through  July  12. 1991 

During  the  Week  of  July  5  through  July 
12, 1991.  the  appeals  and  applications 
for  exception  or  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  ciOE  action  sought  In 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20565. 

Dated  July  26, 1991. 
George  B.  Brazaay, 
Director,  Office  of  Hearings  and  Appeals. 


UsT  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

rWaek  ofJuly  6  through  Juty  12,  1991] 


July  12. 199^ 
July  It,  1991 


Nam*  and  location  ol  applicani 


Jamea  L.  SctMrab,  Spokane,  WA. 
Onlays,  Md-ean,  VA 


Case  No. 


t.FA-0136 
I^A-0135 


Type  ol  aubwiaairw 


ol  an  inlormallon  fequeel  denlaL  If  Qrantet  Jamee  L 
Schwab  wouk)  recaiva  a  waiwar  d  al  tea*  Incurred  In  ttia  prooaaa- 
Ing  ol  the  DOE  intormatioa 
AppaN  Ol  W)  Information  raquest  denial.  If  Gramea  UrMyt  would 
raoelM  accas*  to  lea  Monnaiion  lor  CoMrad  DE-AC6&- 
B9WM>4360. 


Refund  Appucations  Received 

(Week  olJuly  S  to  July  1^  1991] 


Nanw  of  nlund 

r— — ^^^ 

DatereceivBd 

proceeding/name 

Case  No. 

02/11/91 

roner  Motor 
Company. 

RF311-14 

06/07/91.-.,  . 

OdeaaaLi>.Q. 
Transport  Inc 

RF335-33 

07/08/91 

E.  Carter  Co.  Rll 
School  Diet 

RF335-S2 

07/09/91 

David  E.  Kno« _.. 

RP329-e 

07/09/91 

US.  Riggmt  Oil  Co.. 

RF330-32 

07/09/91 

Johnson  Oil  Co 

RF330-33 

07/09/91 

Metropolitan 
PetroleomCo 

RF330-34 

07/09/91    

Rainey  Oi  Co 

RF330-35 

07/09/91 

Metro  0«  Prod* 
Inc. 

RF330-36 

07/11/91    ,    ..| 

Ooech^Ong 
Company,  Inc. 

RC272-126 

07/12/91 

Hercule*.  Inc _... 

RF338-ie 

07/12/91-.    ., 

RF336-19 

07/12/91 

Southeastern 

Maasachueattt. 

RF33e-20 

07/06/91 

TaKacoRaiund 

RF321-1622S 

thru  07/ 

Applicationa 

thnjRF321- 

12/91. 

Hacaivad. 

18254 

Refund  Appucations  fteCEivED— 
Continued 

[Weak  ol  July  5  to  July  12.  19911 


Name  erf  refund 

Date  received 

OaaeNo. 

07/06/91 

CnideOI 

Rf2r2- 

«vu07/ 

Applcalions 

890448  thru 

12/91. 

Raoaivad. 

RF272- 
89470 

07/05/91 

Quif  Oil  Refund 

RF300-17136 

Ihnj07/ 

Applicationa 

thrjRF300- 

12/91. 

Raoaived. 

17191 

(FR  Doc.  91-18395  FUed  8-l-9t  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[Ef^-FRi.r9»7»-0] 

Environmental  Impact  Statement; 
Avallal>IMty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  |uly  22. 1991  Through  July  2&  19B1 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  910241.  Final  EIS.  FHW,  ML 
MI-45  Reconstructioa  west  of  68th 
Avenue  to  east  of  24th  Avenue,  Funding 
and  section  404  Permit  Ottawa  County. 
ML  Due:  September  03, 1991,  Contact 
Norman  Stoner  (517)  377-1851. 

EIS  No.  910242.  Final  EIS.  FHW,  WL 
US  53  Improvements,  Trego  to  Kent 
Road.  Funding  and  secbon  404  Permit 
Washburn  and  Douglas  Counties.  WL 
Due:  September  03. 1991.  Contact:  |ames 
Wenning  (606)  2e4--59S& 
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EIS  No.  910243.  Draft  EIS.  FHW,  CA. 
CA-30  Improvements,  CA-66/Foothill 
Boulevard  to  1-215,  Funding  and  section 
404  Permit,  Los  Angeles  and  San 
Bernardino  Counties,  CA  Due: 
September  16, 1991,  Contact:  Leonard 
Brown  (918)  551-1307. 

EIS  No.  910244.  Draft  EIS,  AFS.  UT, 
East  Fork  Black  Forks  Multiple  Use 
Management  Project.  Implementation, 
Wasatch-Cache  National  Forest, 
Evanston  Ranger  District  Summit 
County,  UT,  Due:  September  16, 1991, 
Contact:  Steve  Ryberg  (307)  789-3194. 

EIS  No.  910245.  Final  EIS,  FHW.  IL. 
FAP  30  (formerly  FAP  413) 
Constructrion.  1-270  at  the  northern 
terminus  of  1-255  to  IL-267  north  of 
Alton.  Funding,  section  404  Permit, 
Possible  NPDES  Permit,  Madison 
County,  IL,  Due:  September  03, 1991, 
Contact:  Jay  Miller  (217)  492-4600. 

EIS  No.  910246,  Final  EIS,  NPS.  VA. 
George  Washington  Memorial  Parkway. 
Potomac  Greens  Interchange 
Development.  Construction  Permit. 
Special  Use  Permit,  Daingerfield  Island. 
VA.  Due:  September  03. 1991.  Contact: 
Sally  Bluemental  (202)  619-7038. 

EIS  No.  910247,  Final  SUPPLEMENT. 
FHW,  KY.  US  27  and  US  68 
Improvement,  Rogers  Road  in  Lexington 
to  Parkway  Drive  in  Paris,  Funding, 
Bridge  Construction  Permit  North  Fork 
Elkhom  Creek  and  Houston  Creek 
Bridge,  Fayette  and  Bourbon  Counties, 
KY,  Due:  September  03. 1991.  Contact: 
Paul  Toussaint  (502)  227-7321. 

EIS  No.  910248,  Final  EIS,  UAF,  IL, 
Scott  Air  Force  Base  Joint  Military- 
Civilian  Use,  Civil  Runway  and 
Associated  Airport  Facilities 
Construction,  Plan  Approval,  St  Clair 
County,  IL,  Due:  September  03, 1991, 
Contact  Patricia  Calliott  (618)  256-5764. 

EIS  No.  910249.  Draft  EIS,  EPA 
Hazardous  Waste  Treatment  Storage, 
and  Disposal  Facilities  (TSDF),  Organic 
Air  Emission  Standards,  Due:  October 
01, 1991,  Contract  Stephen  Shedd  (919) 
541-5397. 

EIS  No.  910250,  Draft  EIS,  CDB,  NY, 
City  of  Rochester  School  No.  25  and 
School  No.  36  Replacement  CDBG, 
Rochester,  Monroe  County,  NY,  Due: 
September  16, 1991.  Contact:  Robert  M. 
Barrows  (716)  428-«924. 

EIS  No.  910251.  Final  EIS,  AFS,  MT, 
Turkey  Salvage  Timber  Sale  and  Road 
Construction  Implementation,  Lewis  and 
Clark  National  Forest  Judith  Ranger 
District  Judith  Basin  County,  MT,  Due: 
September  03, 1991,  Contact  Richard  M. 
Abt  (406)  761-4628. 

EIS  No.  910252.  Final  EIS,  NO  A 
Flower  Garden  Banks  National  Marine 
Sanctuary  Establishment,  Designation, 
LA  and  TX,  Due:  September  03, 1991. 


Contact:  Edward  Lindelof  (202)  606- 
4122. 

EIS  No.  910253.  Draft  EIS,  NOA,  AK. 
Halibut  Fisheries  Proposed  Individual 
Fishing  Quota  Management  Alternatives 
Plan,  Approval  and  Implementation, 
Gulf  of  Alaska  and  Bering  Sea/Aleutian 
Islands,  AK,  Due:  September  16. 1991. 
Contact:  Steven  Pennoyer  (907)  586- 
7221. 

EIS  No.  910254,  Final  EIS,  FHW,  KY. 
US  27  Construction.  Camp  Nelson  to 
Nicholasville  Bypass.  Funding  and  404 
Permit  Jessamine  County.  KY.  Due: 
September  16. 1991.  Contact:  Paul 
Toussaint  (502)  227-7321. 

EIS  No.  910255.  Draft  EIS,  FHW,  LA. 
US  20  Relocation,  US  65  south  of  Iowa 
Falls  to  existing  US  20  at  the  Grundy/ 
Black  Hawk  County  line,  Funding  and 
section  404  Permit,  Hardin  and  Grundy 
Counties,  lA,  Due:  September  16, 1991, 
Contact:  H.A.  Williard  (515)  233-1664. 

EIS  No.  910258.  Final  EIS,  AFS,  MT, 
Gravelly  Sagebrush  Burning  Project 
Implementation.  Beaverhead  National 
Forest  Madison  County,  MT,  Due: 
September  03. 1991.  Contact:  Ron  Scott 
(406)  682-4253. 

EIS  No.  910257,  Final  EIS.  FRC.  OK. 
MS,  AR,  Oklahoma-Arkansas  Natural 
Gas  Pipeline  Project,  Construction, 
Operation  and  Transportation,  Section 
10  and  404  Permits,  NPDES  Permit 
Several  Counties  in  MS,  OK  and  AR, 
Due:  September  03, 1991,  Contact: 
Lonnie  Lister  (202)  208-2191. 

Dated:  July  3a  1991. 
Terry  M.  Cullins, 

Chief.  SPAD.  Office  of  Federal  Activities. 
(FR  Doc.  91-18415  Filed  8-1-91;  8:45  am] 
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[ER-FRL-3980-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  15, 1991  through  July  19. 
1991  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2](c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5076.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  5. 1991  (56  FR  14096). 

Draft  EISs 

ERP  No.  D-AFS-J67012-MT  Rating 
EC2,  East  Boulder  Mine  Project, 
Platinum  and  Palladium  Mining, 
Construction  and  Operation.  Plan  of 


Operations  Approval  and  COE  section 
404  Permit  Gallatin  National  Forest 
Sweet  Grass  County.  MT. 

Summary:  EPA  has  concerns  with 
potential  impacts  on  water  quality  and 
aquatic  life  from  the  East  Boulder  Mine 
project.  Sufficient  information  is  lacking 
to  address  the  credibility  of  several 
docimient  proposals.  Additional 
alternatives  should  be  analyzed  in 
subsequent  NEPA  documentation. 

ERP  No.  D-AFS-K35033-CA  Rating 
EC2.  Rock  Creek-Cresta  Reservoirs 
Dredging  Project.  Dredging  and  Disposal 
of  Sediments,  section  404  Permit,  Plumas 
National  Forest  Plumas  County,  CA^ 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  project  impacts  to  wetlands 
and  water  quality  and  the  adequacy  of 
the  alternatives  analysis,  mitigation  to 
avoid  or  reduce  impacts  of  water  quality 
and  wetlands  and  the  discussion  of 
future  actions  to  address  the  long  term 
sedimentation  problem  at  the  reservoir. 

ERP  No.  DA-AFS-C65001-PR  Rating 
EC2,  Caribbean  National  Forest  and 
Luquillo  Experimental  Forest  Land  and 
Resource  Management  Plan.  Effects  of 
Hurricane  Hope  and  Updated 
Information.  Commonwealth  of  Puerto 
Rico. 

Summary:  EPA  believes  the  Forest 
Service  addresses  many  of  our  concerns 
about  mitigation  activities  in  the 
Caribbean  National  Forest.  The  final  EIS 
should  present  additional  information 
on  the  potential  impacts  of  highway 
restoration  on  water  quality. 

ERP  No.  DS-FRC-C05144-NJ  Rating 
EC2.  Mount  Hope  Pumped  Storage 
Hydroelectric  Project  Construction. 
Operation  and  Maintenance,  New  and 
Additional  Information,  License,  section 
404  Permit,  Morris  County,  NJ. 

Summary:  EPA  expressed 
environmental  concerns  due  to  potential 
water  quality  impacts  to  Mount  Hope 
Pond  and  other  water  bodies  in  the 
drainage  basin,  and  the  project's 
potential  conflict  with  the  provisions  of 
the  Roe  Amendment.  EPA  requests  that 
additional  information  to  address  these 
issues  be  provided  in  the  final  EIS. 

Final  EISs 

ERP  No.  F-BLM-A82122-00,  Thirteen 
Western  States,  Vegetation  Treatment 
on  Bureau  of  Land  Management  Lands, 
Implementation,  AZ,  CO,  ID,  MT,  NV. 
NM,  NO,  OK,  OR.  SD.  UT,  WA,  and  WY. 

Summary:  EPA  has  concerns  about 
site-specific  assessments  that  will  be 
tiered  from  the  final  EIS.  To  ensure 
adequate  analysis  of  the  program's 
impacts,  the  future  assessments  should 
be  made  available  to  EPA  staff  for 
review.  Additionally,  several  remaining 


factual  omissions  and  deficiei 
should  be  corrected. 

ERP  No.  F-FHW-E50287-T 
(Austin  Peay)  Bridge  Approac 
Replacement  Cumberland  Ri 
Funding.  U.S.  CGD  Bridge  Pei 
Possible  COE  Section  404  Per 
Jackson  County,  TN. 

Summary:  EPA  believes,  th 
significant  long  term  environi 
impact  %vill  occur  if  best  man 
practices  are  followed,  and  vt 
mitigation  and  the  monitoring 
implemented. 

ERP  No.  FS-AFS-C65D41-/ 
St.  Francis  National  Forest  L 
Resource  Management  Plan. , 
Information  Amendment  to  / 
D,  Implementation,  Several  C 
AR. 

Summary:  Review  of  the  fij 
been  completed  and  the  projc 
be  satisfactory. 

Dated:  July  30, 1991. 
Terry  M.  CuUins, 

Chief.  SPAD,  Office  of  Federal  Ai 
[FR  Doc.  91-18416  Filed  S-l-fll;  { 
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[FRL-3980-3] 

Expert  Panel  on  the  Role  of 
EPA;  Open  Meeting 

Under  PubUc  Law  92-463,  i 
hereby  given  that  the  Expert 
the  Role  of  Science  at  EPA  w 
public  meeting  on  August  19. 
LaSalle  Room  of  the  Loew's  I 
Plaza  Hotel,  480  L'Enfant  Pla 
Washington,  DC.  The  meetin 
at  8:30  a.m.  and  will  end  at  II 

The  purpose  of  the  meetinj 
summarize  issues  which  the  I 
identified  for  consideration  d 
review  of  science  at  EPA  an 
input  from  members  of  the  p\ 
member  of  the  public  wishing 
the  meeting,  present  an  oral  i 
or  submit  a  written  statemen 
contact  Gail  Robarge,  U.S. 
Environmental  Protection  Ag 
Office  of  Research  and  Deve 
(H-8105),  401  M  St.,  SW..  Wa 
DC  20460.  (202)382-7891.  For 
information  concerning  the  P 
activities,  please  contact  Ms. 
Cleland-Haninett  Designate) 
Official  to  the  Panel  Office  c 
Administrator  (A-101),  U.S. 
Environmental  Protection  Af 
St..  SW.,  Washington,  DC  20" 
(202)362-4724.  Seating  is  limi 
the  size  of  the  room  and  will 
first  come  basis. 
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Jndelof  (202)  606- 

Draft  EIS.  NOA.  AK. 
Proposed  Individual 
[lagement  Alternatives 
d  Implementation, 
1  Bering  Sea/Aleutian 
September  16. 1991, 
jnnoyer  (907)  588- 

Final  EIS.  FHW.  KY. 
n.  Camp  Nelson  to 
1S8,  Funding  and  404 
County,  KY,  Due: 
1,  Contact:  Paul 
7-7321. 

Draft  EIS,  FHW.  LA, 
US  65  south  of  Iowa 
S  20  at  the  Grundy/ 
ty  line.  Funding  and 
,  Hardin  and  Grundy 
September  16, 1991. 
liard  (515)  233-1664. 
Final  EIS.  AFS.  MT, 
ih  Burning  Project, 
eaverhead  National 
ounty,  MT,  Due: 
I,  Contact:  Ron  Scott 

Final  EIS,  FRC.  OK, 
a-Arkansas  Natural 
ct.  Construction, 
msportation.  Section 
I,  NPDES  Permit, 
n  MS,  OK  and  AR, 
1, 1991.  Contact: 
I  208-2191. 


of  Federal  Activities. 
led  8-1-91;  8:45  am] 
I 


pact  Statements  and 
lability  of  EPA 

JPA  comments 
991  through  July  19. 
le  Environmental 
RP).  under  section  309 
ct  and  section 
tional  Environmental 
nded.  Requests  for 
unents  can  be  directed 
deral  Activities  at 

explanation  of  the 
)  draft  environmental 

(EISs)  was  published 
S.  1991  (56  FR 14096). 


-I67012-MT  Rating 
Mine  Project, 
idium  Mining. 
Operation,  Plan  of 


Operations  Approval  and  COE  section 
404  Permit  Gallatin  National  Forest, 
Sweet  Grass  County,  MT. 

Summary:  EPA  has  concerns  with 
potential  impacts  on  water  quality  and 
aquatic  life  from  the  East  Boulder  Mine 
project.  Sufficient  information  is  lacking 
to  address  the  credibility  of  several 
document  proposals.  Additional 
alternatives  should  be  analyzed  in 
subsequent  NEPA  documentation. 

ERP  No.  D-AFS-K35033-CA  Rating 
EC2,  Rock  Creek-Cresta  Reservoirs 
Dredging  Project,  Dredging  and  Disposal 
of  Sediments,  section  404  Permit,  Plumas 
National  Forest,  Plumas  County,  CA^ 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  project  impacts  to  wetlands 
and  water  quality  and  the  adequacy  of 
the  alternatives  analysis,  mitigation  to 
avoid  or  reduce  impacts  of  water  quality 
and  wetlands  and  the  discussion  of 
future  actions  to  address  the  long  term 
sedimentation  problem  at  the  reservoir. 

ERP  No.  DA-AFS-C65001-PR  Rating 
EC2,  Caribbean  National  Forest  and 
Luquillo  Experimental  Forest  Land  and 
Resource  Management  Plan.  Effects  of 
Hurricane  Hope  and  Updated 
Information.  Commonwealth  of  Puerto 
Rico. 

Summary:  EPA  believes  the  Forest 
Service  addresses  many  of  our  concerns 
about  mitigation  activities  in  the 
Caribbean  National  Forest.  The  final  EIS 
should  present  additional  information 
on  the  potential  impacts  of  highway 
restoration  on  water  quaUty. 

ERP  No.  DS-FRC-C05144-NJ  Rating 
EC2.  Mount  Hope  Pumped  Storage 
Hydroelectric  Project  Construction. 
Operation  and  Maintenance.  New  and 
Additional  Information.  License,  section 
404  Permit.  Morris  County.  NJ. 

Summary:  EPA  expressed 
environmental  concerns  due  to  potential 
water  quality  impacts  to  Mount  Hope 
Pond  and  other  water  bodies  in  the 
drainage  basin,  and  the  project's 
potential  conflict  with  the  provisions  of 
the  Roe  Amendment.  EPA  requests  that 
additional  information  to  adch^ss  these 
issues  be  provided  in  the  final  EIS. 

Final  EISs 

ERP  No.  F-BLM-A82122-00.  Thirteen 
Western  States,  Vegetation  Treatment 
on  Bureau  of  Land  Management  Lands, 
Implementation.  AZ.  CO.  ID.  MT.  NV. 
NM.  ND.  OK.  OR.  SD.  UT.  WA.  and  WY. 

Summary:  EPA  has  concerns  about 
site-specific  assessments  that  will  be 
tiered  from  the  final  EIS.  To  ensure 
adequate  analysis  of  the  program's 
impacts,  the  future  assessments  should 
be  made  available  to  EPA  staff  for 
review.  Additionally,  several  remaining 


factual  omissions  and  deficiencies 
should  be  corrected. 

ERP  No.  F-FHW^50287-TN.  TN-68 
(Austin  Peay)  Bridge  Approaches 
Replacement.  Cumberland  River. 
Funding,  U.S.  CGD  Bridge  Permit  and 
Possible  COE  Section  404  Permit 
Jackson  County.  TN. 

Summary:  EPA  believes,  that  no 
significant  long  term  environmental 
impact  will  occur  if  best  management 
practices  are  followed,  and  wetlands 
mitigation  and  the  monitoring  plan  are 
implemented. 

ERP  No.  FS-AFS-G65041-AR.  Ozark- 
St.  Francis  National  Forest  Land  and 
Resource  Management  Plan.  Additional 
Information.  Amendment  to  Alternative 
D.  Implementation.  Several  Counties, 
AR. 

Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory. 

Dated:  July  30. 1991. 
Terry  M.  Cullins, 

Chief,  SPAD.  Office  of  Federal  Activities. 
[FR  Doc.  91-18418  Filed  8-l-«l:  8:45  am] 
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[FRL-3980-31 

Expert  Panel  on  ttie  Role  of  Science  at 
EPA;  Open  Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  the  Expert  Panel  on 
the  Role  of  Science  at  EPA  will  hold  a 
public  meeting  on  August  19, 1991,  in  the 
LaSalle  Room  of  the  Loew's  L'Enfant 
Plaza  Hotel.  480  L'Enfant  Plaza  SW.. 
Washington,  DC.  The  meeting  will  begin 
at  8:30  a.m.  and  will  end  at  10  a.m. 

The  purpose  of  the  meeting  wrill  be  to 
summarize  issues  which  the  Panel  has 
identified  for  consideration  during  its 
review  of  science  at  EPA  and  to  receive 
input  from  members  of  the  public.  Any 
member  of  the  public  wishing  to  attend 
the  meeting,  present  an  oral  statement 
or  submit  a  written  statement  should 
contact  Gail  Robarge,  U.S. 
Environmental  Protection  Agency, 
Office  of  Research  and  Development 
(H-8105).  401  M  St.,  SW..  Washington. 
DC  20460.  (202)382-7891.  For  further 
information  concerning  the  Panel  or  its 
activities,  please  contact  Ms.  Wendy 
Cleland-Hamnett  Designated  Federal 
Official  to  the  Panel  Office  of  the 
Administrator  (A-101),  U.S. 
Environmental  Protection  Agency.  401  M 
St,  SW..  Washington.  DC  2046a 
(202)362-4724.  Seating  is  limited  due  to 
the  size  of  the  room  and  will  be  on  a 
first  come  basis. 


Dated  July  3a  1991. 
Wendy  ariand-Hamnett 

Special  Assistant  to  the  Administrator. 
[FR  Doc.  91-18508  Filed  8-l-«l:  e:4S  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Na  1854] 

Petitions  for  Reconsideration  and 
Clarification  of  Actions  In  Rule  Making 
Proceedings 

July  26. 1991-G4. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceedings  listed  in  this  Public 
Notice  and  pubUshed  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
docimients  are  available  for  viewing  and 
copaying  in  room  239. 1919  M  Street 
NW..  Washington.  DC.  or  may  be 
purchased  from  the  Commission's  copy 
contractor  Downtown  Copy  Center  (202) 
452-1422.  Oppositions  to  these  petitions 
must  be  filed  on  or  before  August  20. 
1991.  See  S  l-4(b)(l)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject-  Amendment  of  S  73.202(b), 
Table  of  allotments.  FM  Broadcast 
Stations.  (Lafayette.  Tennessee  and 
Campbellsville.  Kentucky)  (MM 
Docket  No.  89-570.  RM  Nos.  706t 
7710).  Number  of  Petitions  Received: 
1. 

Subject-  Amendment  of  part  73  of  the 
Rules  to  provide  for  an  Additional  FM 
Station  Qass  (Class  C3)  and  to 
Increase  the  Maximum  Transmitting 
Power  for  Class  A  FM  Stations.  (MM 
Docket  No.  88-375.  RM-6236,  RM- 
6237),  Number  of  Petitions  Received: 
4. 

Subject-  Amendment  of  Part  2  of  the 
Roles  Concerning  the  Importation  of 
Radio  Frequency  Devices  Capable  of 
Causing  Harmful  Interference.  (GEN 
Docket  No.  89-349),  Number  of 
Petitions  Received:  3. 

Subject-  Regulation  of  International 
Accounting  Rates.  (CC  Docket  No.  90- 
337,  Phase  I),  Number  of  Petitions 
Received:  2. 

Subject:  Amendment  of  Part  15  of  the 
Commission's  Rules  to  Implement  the 
Provisions  of  the  Television  Decoder 
Circuitry  Act  of  199a  (GEN  Docket 
No.  91-1),  Number  of  Petitions 
Received:  1. 


Federal  Communications  Commission. 

Donna  B.  Searcy. 

Secretary. 

[FR  Doc.  91-16322  FUed  8-1-91:  8:45  am] 

BILLINQ  COM  *71K0V4I 


FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Supervisory  Policy  Statement  on 
Securities  Activities 

agency:  Federal  Financial  Institutions 
Examination  Council 
ACTION:  Request  for  comment 

SUMMARY:  The  five  member  agencies  of 
the  Federal  Financial  Institutions 
Examination  Council  (the  PFIEC).  which 
include  the  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB).  the 
Federal  Deposit  Insurance  Corporation 
(FDIC).  the  National  Credit  Union 
Administi^tion  (NCUA).  the  Office  of 
the  Comptroller  of  the  Currency  (OCQ. 
and  the  Office  of  Thrift  Supervision 
(OTS)  (collectively,  the  Agencies),  are 
seeking  additional  public  comment  on 
section  in  of  the  proposed  supervisory 
policy  statement  that  was  initially 
published  for  public  comment  on 
January  3. 1991  (56  FR  283).  As  now 
proposed,  section  III  defines  "high-risk 
mortgage  securities"  and  specifies  that 
such  securities  are  not  suitable 
investment  portfolio  holdings  for 
depository  institutions.  High-risk 
mortgage  securities  may  only  be 
acquired  to  reduce  an  institution's 
interest  rate  risk  and  must  be  reported 
in  the  trading  account  at  market  value  or 
as  assets  held  for  sale  at  the  lower  of 
cost  or  market  value.  Examiners  will 
seek  the  orderiy  divestiture  of  high-risk 
mortgage  securities  that  do  not  reduce 
interest  rate  risk.  Other  products  with 
risk  characteristics  similar  to  high-risk 
mortgage  securities  may  be  subject  to 
the  same  supervisory  treatment  In 
addition,  section  HI  further  provides  that 
disproportionately  large  holdings  of 
long-term  zero-coupon  bonds  are 
considered  an  imprudent  investment 
practice.  Such  holdings  will  be  subject 
to  criticism  by  examiners  who  may  seek 
their  orderly  disposal, 
DATCS:  Comments  must  be  received  by 
September  3. 1991. 
ADDRESSES:  Comments  shoidd  be 
directed  to  Robert  J.  Lawrence. 
Executive  Secretary,  Federal  Financial 
Institutions  Examination  Council,  1776  G 
Sbeet  NW..  suite  850B.  Washington.  DC 
20006. 

FOR  WRTHCR  INFORMATION  CONTACT  At 
the  FRB:  Rhoger  H  Pugh.  Manager. 
Policy  Development  Division  of  Banking 
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Supervision  and  Regulation  (202)  728- 
5883;  Charles  H.  Holm.  Supervisory 
Financial  Analyst.  Division  of  Banking 
Supervision  and  Regulation  (202]  452- 
3502.  At  the  FDIC:  Sharon  K.  Lee, 
Capital  Markets  Specialist,  Division  of 
Supervision  (202)  898-6789;  Robert  F. 
Storch.  Chief.  Accounting  Section. 
Division  of  Supervision  (202)  898-8906. 
At  the  NCUA:  Charles  Felker  (202)  682- 
9640.  At  the  OCC:  Owen  Carney,  Senior 
Advisor  for  Investment  Securities  (202) 
874-5070;  Jamie  Newell,  Senior  Capital 
Markets  Advisor  (202)  874-5070.  At  the 
OTS:  John  M.  Freeh,  Senior  Accountant, 
Accounting  Policy  (202)  906-5649;  J. 
Douglas  Gordon,  Senior  Financial 
Economist  (202)  906-5728. 
SUPPLEMENTARY  INFORMATION:  On 
January  3, 1991,  the  Federal  Financial 
Institutions  Examination  Council  issued 
for  public  comment  a  proposed 
Supervisory  PoHcy  Statement 
concerning  the  Selection  of  Securities 
Dealers,  Securities  Portfolio  Policies  and 
Strategics  and  Unsuitable  Investment 
Practices,  and  Stripped  Mortgage- 
Backed  Securities,  Certain  CMO 
Tranches,  Residuals,  and  Zero-Coupon 
Bonds.  Under  Section  III  of  this 
proposal,  stripped  mortgage-backed 
securities,  residuals,  and  "high-risk 
CMO  tranches"  were  subject  to  the 
same  supervisory  treatment.  However, 
many  commenters  indicated  that  the 
definition  of  high  risk  CMO  tranches  in 
section  III  of  the  proposal  was  too 
vague.  These  commenters  indicated  that 
the  definition  should  include  specific 
quantitative  criteria  in  order  to  more 
precisely  differentiate  high  risk  CMO 
tranches  from  those  with  less  risk.  In 
consideration  of  the  public  comments  on 
the  January  proposal,  the  FFIEC  is  now 
proposing  to  define  "high-risk  mortgage 
securities"  in  a  quantitative  manner. 
This  definition  will  apply  to  all  mortgage 
derivative  products,  including 
Collateralized  Mortgage  Obligations 
("CMOs").  Real  Estate  Mortgage 
Investment  Conduits  ("REMICs"),  CMO 
and  REMIC  residuals,  and  Stripped 
Mortgage-Backed  Securities  ("SMBSs"). 
In  addition,  other  aspects  of  Section  III 
have  been  changed  from  the  January 
proposal. 

Although  the  FFIEC  invites  comments 
on  ail  aspects  of  section  III  as  it  is  now 
proposed,  the  FFIEC  requests  comment 
on  the  following  specific  issues  relating 
to  section  III. 

(1)  Whether  the  quantitative  criteria 
proposed  for  determining  high-risk 
mortgage  securities  in  Section  III 
effectively  distinguishes  "high-risk" 
mortgage  derivative  products  from  all 
other  mortgage  derivative  products.  If 
possible,  commenters  should  provide 


estimates  (with  supporting  data)  of  the 
portion  of  the  existing  CMO  and  REMIC 
products  that  will  fall  within  the  high- 
risk  definition. 

(2)  The  Impact  of  the  reporting 
treatment  set  forth  in  section  III  for  high- 
risk  mortgage  securities. 

The  text  of  the  proposed  section  III  of 
the  Supervisory  Policy  follows. 

Supervisory  Policy  Statement  on 
Securities  Activities 

Section  III:  Mortgage  Derivative 
Products,  Other  Asset  Backed  Products, 
and  Zero-Coupon  Bonds 

Summary 

Mortgage  derivative  products  include 
Collateralized  Mortgage  Obligations 
(CMOs),  Real  Estate  Mortgage 
Investment  Conduits  (REMICs).  CMO 
and  REMIC  residuals,  and  Stripped 
Mortgage-Backed  Securities  (SMBSs). 
The  cash  flows  from  the  mortgages 
underlying  these  securities  are 
redirected  to  create  two  or  more  classes 
with  different  maturity  or  risk 
characteristics  designed  to  meet  a 
variety  of  investor  needs  and 
preferences.  However,  many  mortgage 
derivative  products  exhibit  considerably 
more  price  volatility  than  standard 
mortgages  or  ordinary  mortgage  pass- 
through  securities  and  can  therefore 
expose  investors  to  significant  risk  of 
loss  if  they  are  not  managed  in  a  safe 
and  sound  manner.  This  price  volatility 
is  caused  in  part  by  these  mortgage 
derivative  products'  substantial 
prepayment  risk  and  average  life 
variability.  In  addition,  because  these 
products  are  complex,  a  high  degree  of 
technical  expertise  is  required  to 
understand  how  their  prices  and  cash 
flows  may  behave  under  various  interest 
rate  and  prepayment  expectations. 
Moreover,  because  the  secondary 
market  for  most  of  these  products  is 
relatively  thin,  they  may  be  difficult  to 
liquidate  should  the  need  arise. 

Finally,  there  is  additional  uncertainty 
because  new  variants  of  these 
instruments  continue  to  be  introduced 
and  their  price  performance  under 
varying  market  and  economic  conditions 
has  not  been  tested. 

A  general  principle  underlying  this 
section  is  that  mortgage  derivative 
products  possessing  average  Ufe  or  price 
volatility  in  excess  of  a  standard  fixed 
rate  30-year  mortgage-backed  pass- 
through  security  are  "high-risk  mortgage 
securities"  and  are  not  suitable 
investments  for  depository  institutions. 
All  high-risk  mortgage  securities,  as 
defined  in  detail  below,  held  by 
depository  institutions  must  be  carried 
in  the  institutions,  trading  account  or  as 
assets  held  for  sale.  Institutions  that 


hold  mortgage  derivative  products  that 
meet  the  definition  of  a  high-risk 
mortgage  security  must  do  so  to  reduce 
interest  rate  risk. in  accordance  with 
safe  and  sound  practices.*  Furthermore, 
depository  institutions  that  purchase 
high-risk  mortgage  securities  must 
demonstrate  that  they  understand  and 
are  effectively  managing  the  risks 
associated  with  these  instruments. 
Levels  of  activity  involving  high-risk 
mortgage  securities  should  be 
reasonably  related  to  an  institution's 
capital,  capacity  to  absorb  losses,  and 
level  of  in-house  management 
sophistication  and  expertise. 
Appropriate  managerial  and  financial 
controls  must  be  in  place  and  the 
institution  must  have  the  ability  to  use 
analytical  modeling  techniques  to 
monitor  and  prudently  adjust  its 
holdings  of  high-risk  mortgage  securities 
in  an  environiAent  of  changing  price  and 
maturity  expectations. 

Prior  to  taking  a  position  in  any  high- 
risk  mortgage  security,  an  institution 
should  evaluate  the  risk  exposure 
resulting  therefrom  to  ensure  that  the 
position  will  lead  to  a  reduction  in  the 
institution's  overall  interest  rate  risk.  An 
institution  should  also  consider  the 
liquidity  and  price  volatility  of  these 
products  prior  to  purchasing  them. 

Circimistances  in  which  the  purchase 
or  retention  of  high-risk  securities  is 
deemed  by  the  appropriate  federal 
regulatory  authority  to  be  contrary  to 
safe  and  sound  practices  for  depository 
institutions  will  result  in  criticism  by 
examiners,  who  may  require  the  orderly 
divestitiire  of  high-risk  mortgage 
securities. - 

Securities  and  other  products, 
whether  carried  on  or  off  Hie  balance 
sheet,  having  risk  characteristics  similar 
to  high-risk  mortgage  securities  may  be 
subject  to  the  same  supervisory 
treatment  as  high-risk  mortgage 
securities. 

Long-term  zero  coupon  bonds  also 
exhibit  significant  price  volatility  and 
may  expose  an  institution  to 
considerable  risk.  Disproportionately 
large  holdings  of  these  instnmients  may 
be  considered  an  imprudent  investment 
practice,  which  will  be  subject  to 


'  Notwithatanding  the  provisions  of  this 
supervisory  policy  requiring  the  use  of  high-risk 
mortgage  securities  to  reduce  interest  rate  risk,  this 
supervisory  policy  is  not  meant  to  preclude  an 
institution  with  strong  capital  and  earnings  and 
adequate  liquidity  that  has  a  closely  supervised 
trading  department  from  acquiring  high-risk 
mortgage  securities  for  trading  purposes.  The 
trading  department  must  operate  in  conformance 
with  well-developed  pohcies.  procedures,  and 
internal  controls,  including  detailed  plans 
prescribing  specific  position  limits  and  control 
arrangements  for  enforcing  these  limits. 


criticism  by  examiners.  In  s 
instances,  examiners  may  s 
orderly  disposal  of  such  sec 
Assets  slated  for  disposal  a 
as  assets  held  for  sale  at  thi 
cost  or  market  value. 

Overview  of  the  Securities 

A.  SMBSs  consist  of  two 
securities  with  each  class  n 
different  portion  of  the  mon 
and  principal  cash  flows  fn 
underlying  mortgage-backe 
(MBS).  In  its  purest  form,  ai 
converted  into  an  interest-c 
strip,  where  the  investor  re( 
the  interest  cash  flows  and 
principal  and  a  principal-o: 
strip,  where  the  investor  rei 
the  principal  cash  flows  ani 
interest 

lOs  and  POs  have  highly 
characteristics  based,  in  pa 
prepayment  variability  of  tl 
mortgages  and  consequend 
maturity  of  the  stripped  sec 
Therefore,  lOs  and  POs  wil 
always  meet  the  definition 
in  this  policy. 

From  a  market  perspecti^ 
POs  have  relatively  wide  b 
spreads  compared  to  mortg 
seciirities.  This  decreases  ti 
effectiveness  of  SMBSs  as  i 
risk  reduction  tools  becausi 
rates  and  prepayments  nee 
by  a  significant  amoimt  bef 
at  which  the  security  can  b 
the  bid  price)  will  exceed  tl 
which  the  security  was  pur 
the  ask  price). 

B.  CMOs  and  REMICs,  ht 
called  CMOs,  have  been  de 
response  to  Investor  concei 
the  uncertainty  of  cash  flov 
with  the  prepayment  optioi 
underlying  mortgagor.  A  Q 
collateralized  directly  by  n 
more  often  is  collateralized 
issued  or  guaranteed  by  Gf 
or  FHLMC  and  held  in  trus 
investors.  In  contrast  to  MI 
cash  flow  is  received  pro  n 
security  holders,  the  princi] 
from  the  mortgages  underlj 
segmented  and  paid  in  acc( 
a  predetermined  priority  to 
holding  various  CMO  tranc 
necessarily  to  those  holdin; 
residuals).  By  allocating  thi 
cash  flows  from  the  underl; 
collateral  among  the  sepan 
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hold  mortgage  derivative  products  that 
meet  the  definition  of  a  high-risk 
mortgage  security  must  do  so  to  reduce 
interest  rate  risk. in  accordance  with 
safe  and  sound  practices.  •  Furthermore, 
depository  institutions  that  purchase 
high-risk  mortgage  securities  must 
demonstrate  that  they  understand  and 
are  effectively  managing  the  risks 
associated  with  these  instruments. 
Levels  of  activity  involving  high-risk 
mortgage  securities  should  be 
reasonably  related  to  an  institution's 
capital,  capacity  to  absorb  losses,  and 
level  of  in-house  management 
sophistication  and  expertise. 
Appropriate  managerial  and  financial 
controls  must  be  in  place  and  the 
institution  must  have  the  ability  to  use 
analytical  modeling  techniques  to 
monitor  and  prudently  adjust  its 
holdings  of  high-risk  mortgage  securities 
in  an  environment  of  changing  price  and 
maturity  expectations. 

Prior  to  taking  a  position  in  any  high- 
risk  mortgage  security,  an  institution 
should  evaluate  the  risk  exposure 
resulting  therefrom  to  ensiu%  that  the 
position  will  lead  to  a  reduction  in  the 
institution's  overall  interest  rate  risk.  An 
institution  should  also  consider  the 
Uquidity  and  price  volatility  of  these 
products  prior  to  purchasing  them. 

Circumstances  in  which  the  purchase 
or  retention  of  high-risk  securities  is 
deemed  by  the  appropriate  federal 
regulatory  authority  to  be  contrary  to 
safe  and  sound  practices  for  depository 
institutions  will  result  in  criticism  by 
examiners,  who  may  require  the  orderly 
divestiture  of  high-risk  mortgage 
securities. - 

Securities  and  other  products, 
whether  carried  on  or  off  the  balance 
sheet,  having  risk  characteristics  similar 
to  high-risk  mortgage  securities  may  be 
subject  to  the  same  supervisory 
treatment  as  high-risk  mortgage 
securities. 

Long-term  zero  coupon  bonds  also 
exhibit  significant  price  volatility  and 
may  expose  an  institution  to 
considerable  risk.  Disproportionately 
large  holdings  of  these  instr;mients  may 
be  considered  an  imprudent  investment 
practice,  which  will  be  subject  to 


'  Notwithttanding  the  provision*  of  tbi« 
supervisory  policy  requiring  the  use  of  high-risk 
mortgage  securities  to  reduce  interest  rate  risk,  this 
supervisory  policy  is  not  meant  to  preclude  an 
institution  with  strong  capital  and  earnings  and 
adequate  Uquidity  that  has  a  closely  supervised 
trading  department  from  acquiring  high-risk 
moHgage  securities  for  trading  purpose*.  The 
trading  department  must  operate  in  conformanct 
with  well-developed  [>ohcies.  procedures,  and 
internal  controls,  including  detailed  plans 
prescribing  specific  position  limit*  and  control 
arrangements  for  enforcing  these  limits. 


criticism  by  examiners.  In  such 
instances,  examiners  may  seek  the 
orderly  disposal  of  such  securities. 
Assets  slated  for  disposal  are  reported 
as  assets  held  for  sale  at  the  lower  of 
cost  or  market  value. 

Overview  of  the  Securities 

A  SMBSs  consist  of  two  classes  of 
securities  with  each  class  receiving  a 
different  portion  of  the  monthly  interest 
and  principal  cash  flows  &om  the 
underlying  mortgage-backed  securities 
(MBS).  In  its  purest  form,  an  MBS  is 
converted  into  an  interest-only  (10) 
strip,  where  the  investor  receives  all  of 
the  interest  cash  flows  and  none  of  the 
principal  and  a  principal-only  (PO) 
strip,  where  the  investor  receives  all  of 
the  principal  cash  fiows  and  none  of  the 
interest 

lOs  and  POs  have  highly  volatile  price 
characteristics  based,  in  part,  on  the 
prepayment  variability  of  the  underlying 
mortgages  and  consequently  on  the 
maturity  of  the  stripped  securities. 
Therefore,  lOs  and  POs  will  nearly 
always  meet  the  definition  of  high  risk 
in  this  policy. 

From  a  market  perspective,  lOs  and 
POs  have  relatively  wide  bid/ask 
spreads  compared  to  mortgage-backed 
securities.  This  decreases  the 
effectiveness  of  SMBSs  as  interest  rate 
risk  reduction  tools  because  interest 
rates  and  prepayments  need  to  change 
by  a  significant  amoimt  before  the  price 
at  which  the  security  can  be  sold  (i.e., 
the  bid  price)  will  exceed  the  price  at 
which  the  security  was  purchased  (i.e., 
the  ask  price). 

B.  CMOs  and  REMICs,  hereafter 
called  CMOs,  have  been  developed  in 
response  to  Investor  concerns  regarding 
the  uncertainty  of  cash  flows  associated 
with  the  prepayment  option  of  the 
underlying  mortgagor.  A  CMO  can  be 
collateralized  directly  by  mortgages,  but 
more  often  is  collateralized  by  MBSs 
issued  or  guaranteed  by  GNMA,  FNMA 
or  FHLMC  and  held  in  trust  for  CMO 
investors.  In  contrast  to  MBSs  in  which 
cash  flow  is  received  pro  rata  by  all 
security  holders,  the  principal  cash  flow 
from  the  mortgages  underlying  a  CMO  Is 
segmented  and  paid  in  accordance  with 
a  predetermined  priority  to  investors 
holding  various  CMO  tranches  (but  not 
necessarily  to  those  holding  certain 
residuals).  By  allocating  the  principal 
cash  flows  from  the  imderlying 
collateral  among  the  separate  CMO 
tranches,  different  classes  of  bonds  are 
created,  each  with  its  own  stated 
maturity,  estimated  average  life,  coupon 
rate,  and  unique  prepayment  risk 
characteristics.  Notwithstanding  the 
importance  of  the  CMO  structure  to  an 
evaluation  of  the  timing  and  amount  of 


cash  flows,  it  is  equally  essential  to 
understand  the  coupon  rates  on  the 
mortgages  imderlying  the  CMO  to 
assess  the  prepayment  sensitivity  of  the 
CMO  tranches. 

C.  Residuals  are  claims  on  any  excess 
cash  flows  from  a  CMO  issue  or  other 
asset-backed  security  remaining  after 
the  payments  due  to  the  holders  of  the 
other  classes  and  after  trust 
administrative  expenses  have  been  met. 
The  economic  value  of  a  residual  is  a 
function  of  the  present  value  of  the 
anticipated  excess  cash  flows  under 
assumed  prepayment  speeds  based 
upon  the  underlying  collateral  of  the 
C^O.  These  cash  flows  are  highly 
sensitive  to  prepayments  and  existing 
levels  of  market  interest  rates;  and  the 
mortgages  underlying  the  CMO  must  be 
understood  in  order  to  assess  this 
sensitivity.  Accordingly,  most  residuals 
meet  the  definition  of  high-risk  in  this 
policy.  Other  factors  affecting  the 
market  value  of  residuals  include  a  lack 
of  liquidity  and  a  wide  bid-ask  price 
spread. 

D.  Zero-coupon,  "stripped"  and 
certain  Original  Issue  Discount  (ODD) 
securities  are  priced  at  large  discounts 
to  their  face  value  prior  to  maturity  and 
exhibit  significant  price  volatility. 
"Stripped"  securities  are  the  interest  or 
principal  portions  of  U.S.  Government 
obligations  (which  are  separated  and 
sold  to  depository  institutions  in  the 
form  of  stripped  coupons  or  stripped 
bonds  (principal)),  STRIPS,  and  such 
proprietary  products  as  CATs  or  TIGRs. 
Also,  deep  discount  OID  bonds  have 
been  issued  by  a  number  of  municipal 
entities. 

Definition  of  "High-Risk  Mortgage 

Security" 

In  general,  any  mortgage  derivative 
product  (including  a  CMO  floating  rate 
debt  class)  that  exhibits  greater  price 
volatility  than  a  standard  fixed  rate 
thirty-year  mortgage-backed  pass- 
through  security  will  be  deemed  to  be 
high  risk.  For  purposes  of  this  poUcy 
statement,  a  "high-risk  mortgage 
security"  is  defined  as  any  mortgage 
derivative  product  that  at  the  time  of 
purchase,  or  at  a  subsequent  testing 
date,  meets  at  least  one  of  the  following 
three  tests.  Once  a  mortgage  derivative 
product  is  defined  to  be  high  risk,  the 
product  will  be  considered  as  high-risk 
as  long  as  it  is  held  by  the  institution. 

(1)  Average  Life  Test  The  mortgage 
derivative  product  has  an  expected 
weighted  average  life  greater  than  6.0 
years. 

(2)  Average  Life  Sensitivity  Test  The 
expected  weighted  average  life  of  the 
mortgage  derivative  product: 


a.  Extends  by  more  than  4  J)  years,  ' 
assuming  an  Immediate  and  sustained 
parallel  shift  in  the  yield  curve  of  plus 
300  basis  points,  or 

b.  Shortens  by  more  than  5.0  years, 
assuming  an  immediate  and  sustained 
parallel  shift  in  the  yield  curve  of  minus 
300  basis  points. 

(3)  /V/ce  Sensitivity  Test  The 
estimated  change  in  the  price  of  the 
mortgage  derivative  product  is  more 
than  16  percent,  due  to  an  immediate 
and  sustained  parallel  shift  in  the  yield 
curve  of  plus  or  minus  300  basis  points. 

For  purposes  of  determining  whether 
a  particular  mortgage  derivative  product 
meets  any  of  the  above  tests,  all  of  the 
underlying  assumptions  Including 
prepayment  assumptions  for  the 
underlying  collateral  must  be 
reasonable.  Examiners  will  review  all  of 
the  underlying  assumptions  used  by  the 
institution.  For  example,  if  an 
institution's  prepayment  assumptions 
differ  significantly  from  the  median 
prepayment  assumptions  of  several 
major  dealers  as  selected  by  examiners, 
the  examiners  may  use  their  own 
prepayment  assumptions  in  determining 
if  a  particular  mortgage  derivative 
product  is  high  risk. 

The  federal  financial  institution 
regulatory  agencies  will  monitor  the 
changes  in  the  level  of  interest  rates  and 
market  Innovations.  The  above  tests 
may  be  adjusted  in  the  event  of  a 
significant  movement  in  market  interest 
rates  or  to  fairly  measure  the  risk 
characteristics  of  new  mortgage-backed 
products.  Furthermore,  each  federal 
financial  institution  regulatory  agency 
reserves  the  right  to  take  such  action  as 
it  deems  appropriate  to  avoid  evasion  of 
the  standards  set  forth  in  this  policy 
statement  including  the  definition  of 
high  risk  mortgage  security. 

Generally,  a  CMO  floating-rate  debt 
class  bearing  a  rate  that  at  the  time  of 
purchase  and  each  subsequent  testing 
date,  is  125  basis  points  or  more  below 
the  contractual  cap  on  the  instrument  is 
not  subject  to  the  average  life  and 
average  Ufe  sensitivity  tests  described 
above.  For  purposes  of  this  policy 
statement  a  CMO  floating-rate  debt 
class  is  a  debt  class  whose  rate  adjusts 
at  least  annually  on  a  one-for-one  basis 
with  the  debt  class's  index.  The  index 
must  be  a  conventional,  widely-used 
market  interest  rate  index  such  as 
LIBOR.  This  exception  does  not  apply  to 
inverse  floating  rate  debt  classes. 

A  mortgage  derivative  product  that 
does  not  meet  any  of  the  above  tests 
will  generally  not  be  considered  a  high- 
risk  mortgage  security.  However,  any 
mortgage  derivative  product  (including  a 
CMO  floating  rate  debt  class)  that  in  an 
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examiner's  judj^ent.  exhibits  greater 
price  volatility  than  a  standard  &xed 
rate  30-year  mortgage-backed  pass- 
through  security  will  be  deemed  to  be 
high  risk. 

Su{)ervisory  Policy 

Mortgage  Derivative  Products.  Prior 
to  purchase,  a  depository  institntion 
must  determine  whether  a  mortgage 
derivative  product  that  it  is  considering 
acquiring  is  high-risk,  as  defined  above. 
An  Institution  may  only  acquire  a  high- 
risk  mortgage  derivative  product  to 
reduce  its  overall  faiterest  rate  risk.  (See 
footnote  4  regarding  the  use  of  high-risk 
mortgage  derivative  products  as  trading 
assets.) 

An  institution  that  has  acquired  hi^- 
risk  mortgage  securities  in  order  to 
reduce  interest  rate  risk  needs  to 
actively  manage  its  holdings  of  these 
securities  because  of  their  substantial 
prepayment  and  average  hfe  variability. 
Such  active  management  implies  that 
the  institution  does  not  have  both  the 
intent  and  ability  to  hold  high-risk 
nu>rtgage  securities  for  k)fig-tenn 
investment  purposes.  Accordingly,  high- 
risk  mortgage  securities  that  are  being 
used  to  reduce  interest  rate  riric  should 
not  be  reported  as  investments  at 
amortized  cost  but  must  be  reported  as 
trading  assets  at  market  value  or  as 
held-for-sale  assets  at  the  lower  of  cost 
or  market  value 

Examiners  will  seek  the  orderiy 
divestiture  of  high-risk  mortgage 
securities  that  do  not  reduce  interest 
rate  risk.  These  securities  must  be 
reported  as  held-for-sale  assets  at  the 
lower  of  cost  or  market  value  until  their 
disposition. 

Mortgage  derivative  products  that  do 
not  meet  the  definition  of  high-risk 
mortgage  securities  at  the  time  of 
purchase  should  be  reported  as 
investments,  held-for-sale  assets,  or 
trading  assets,  as  appropriate.  A 
mortgage  derivative  product  that  was 
not  a  high-risk  mortgage  security  when 
it  was  purchased  as  an  investment  may 
later  fall  into  the  high-risk  category. 
Institutions  must  ascertain  from  a  source 
independent  of  the  party  frtim  whom  the 
product  was  purchased  and  document, 
no  less  frequently  than  annually,  that 
any  nonhlgh-risk  mortgage  derivative 
products  that  are  held  for  investment 
remain  outside  the  high-risk  category. 
Such  doctmientatioo  will  be  subject  to 
exaaiiiier  review.  If  a  mortgage 
derivative  product  that  was  not  a  high- 
risk  mortgage  security  when  it  was 
purchased  as  an  investment  later  meets 
the  high-risk  definition,  it  normally  must 
be  redesignated  as  held  for  sale. 

An  institution  that  owns  or  plans  to 
acquire  high-risk  mortgage  securities 


must  have  a  raonitoriitg  and  reporting 
system  in  place  that  provides  Uie 
documentation  necessary  to  evaluate 
the  expected  and  actual  performance  of 
such  securities.  The  institution  must  use 
this  system  to  conduct  and  docootent  an 
analysis  that  shows,  jnior  to  purchase, 
that  the  proposed  acquisition  of  a  high- 
risk  mortgage  security  will  reduce  the 
institution's  overall  interest  rate  risk- 
Subsequent  to  purchase,  the  institution 
must  evaluate  and  document  at  least 
quarterly  whether  this  high-risk 
mortgage  security  has  actually  reduced 
interest  rate  risk. 

The  institution's  analyses  performed 
prior  to  purchase  and  subsequendy 
thereafter  must  be  fully  documented  and 
will  be  subject  to  examiner  review,  "niis 
review  will  include  an  analysis  of  all 
assumptions  used  by  management 
regarding  the  interest  rate  risk 
associated  with  the  institaticHi's  assets, 
liabilities  and  off-balance  sheet 
positions.  Analyses  perfonned  and 
records  constructed  to  justify  purchases 
on  a  post-acquisition  basis  are 
unacceptable  and  will  be  subject  to 
examiner  criticism.  Reliance  on 
analyses  axKl  documentation  obtained 
from  a  securities  dealer  or  other  outside 
party  without  internal  analyses  by  the 
institution  are  also  unacceptable  and 
reliance  on  such  third-party  analyses 
will  be  subject  to  examiner  criticism. 

Management  should  also  maintain 
documentation  demonstrating  that  it 
took  reasonable  steps  to  assure  that  the 
prices  paid  for  high-risk  mortgage 
securities  represented  fair  market  value. 
Generally,  price  quotes  should  be 
obtained  from  at  least  two  brokers  prior 
to  executing  a  trade.  If.  because  of  the 
imique  or  proprietary  nature  of  the 
transaction  or  product,  or  for  other 
legitimate  reasons,  bids  cannot  be 
obtained  from  more  than  one  broker, 
management  should  docimieat  the 
reasons  for  not  obtaining  such  quotes. 

In  addition,  a  depository  institution 
that  owns  high-risk  mortgage  securities 
must  demonstrate  that  it  has  established 
the  following: 

(1)  A  board-approved  portfolio  policy 
which  addresses  the  goals  and 
objectives  the  institution  expects  to 
achieve  through  its  securities  activities, 
including  interest  rate  risk  reduction 
objectives  with  respect  to  high-risk 
mortgage  securities; 

(2)  Limits  on  the  amounts  of  funds  that 
may  be  committed  to  these  high-hak 
mortgage  securities; 

(3)  Specific  financial  officer 
responsibility  for  and  authority  over 
securities  activities  involving  hi^-risk 
mortgage  securities: 

(4)  Adequate  iofbrmation  systems; 


(5]  Procedures  for  periodic  evahiatioa 
of  high-risk  mortgage  securities  and 
their  actual  performance  in  reducing 
interest  rate  risk:  and 

(6)  Appropriate  internal  controls. 

The  board  of  director*,  or  an 
appropriate  committee  thereoC  and  the 
institution's  senior  management  should 
regularly  (at  least  quarterly)  review  ell 
high-risk  mortgage  securities  to 
determine  whether  these  instruments 
are  adequately  satisfying  the  interest 
rate  risk  reduction  objectives  set  forth  in 
the  portfolio  policy.  The  depository 
institution's  senior  management  should 
be  fully  knowledgeable  about  the  risks 
associated  with  prepayments  and  their 
subsequent  impact  on  its  high-risk 
mortgage  securities. 

Failure  to  report  high-risk  mortgage 
securities  in  accordance  with  the  above 
policy,  or  failure  to  maintain  adequate 
documentation  demonstrating  that  the 
product  was  intended  to  reduce  the 
institution's  interest  rate  risk,  will  be 
viewed  as  an  imsafe  and  unsound 
practice. 

Purchases  of  high-risk  mortgage 
securities  prior  to  the  date  of  this 
supervisory  policy  statement  generaBy 
will  be  reviewed  in  accordance  with 
previously-existing  supervisory  policies. 

Other  Zero-Coupon,  Stripped  or 
Original  Issue  Discount  fOIDJ  Products. 
Although  considered  free  from  credit 
risk  if  issued  directly  by  the  US. 
Government,  longer  maturities  of  zero 
coupon,  stripped,  and  deep  discount 
OID  products  (generally,  maturities 
exceeding  ten  years  from  the  date  of 
purchase)  have  displayed  extreme  price 
volatility.  Therefore,  disproportionately 
large  long-maturity  holdings  of  these 
instruments,  in  relation  to  the  total 
investment  portfolio  or  total  capital  of 
the  depository  institution,  are 
considered  an  impriident  investment 
practice.  Such  holdings  will  be  subject 
to  criticism  by  examiners  who  may  seek 
the  orderly  disposal  of  some  or  all  of 
these  securities.  Securities  slated  for 
disposal  must  be  reported  as  hdd-for- 
sale  assets  at  the  lower  of  cost  or 
market  value  until  their  disposition. 

Other  Considerations 

Depository  institutions  should 
exercise  extreme  caution  with  respect  to 
high-risk  mortgage  securities  (as  defined 
above]  and  securities  with  similar 
characteristics,  irrespective  of  brand 
names  and  labels.  Before  purchasing 
any  new  or  im&uniliar  instrument 
seniw  management  should  at  a 
minimum  produce  internally  a  detailed 
analysis  oJF  the  security  in  order  to 
understand  the  performance 
characteristics,  price  volatility,  and 


potential  hazards  inherent  ii 
security  under  various  inter 
scenarios.  A  prospectus  sup 
fully  details  the  cash  Hows  ( 
each  of  the  securities  held  b 
institution  should  be  obtaini 
analyzed  prior  to  purchase  i 
for  examiner  review.  Securii 
other  products  (whether  car 
off  the  balance  sheet)  with 
characteristics  similar  to  the 
risk  mortgage  securities  and 
maturity  zero-coupon  produ 
described  in  this  supervisor 
be  treated  in  the  same  manr 
financial  regulatory  agencie 
Several  states  have  adopt 
considering,  regulations  thai 
state-chartered  banks  from  ] 
interest-only  strips  or  other 
discussed  above.  According 
chartered  institutions  shoulc 
with  their  state  regulator  coi 
permissibility  of  these  purch 

Dated  July  29. 1991. 
Robwt ).  Lawtenca. 

Executive  Secretary.  Federal  Fit 
Institutions  Examination  Counc 
[FR  Doc  91-18342  Filed  8-1-91: 


FEDERAL  MARITIIIIE  COMI 

Maryland  Port  AdminlstraUi 
Stsaroship  Une,  Inc.;  Agree 
Filed 

The  Federal  Maritime  Con 
hereby  gives  notice  of  the  fil 
following  agreement(8)  pursi 
section  5  of  the  Shipping  Ad 

Interested  parties  may  ins 
obtain  a  copy  of  each  eigreer 
Washington.  DC  office  of  thi 
Maritime  Commission.  1100 
NW..  room  10220.  Interested 
submit  comments  on  each  a; 
the  Secretary.  Federal  Marit 
Conunission,  Washington.  D 
within  10  days  after  the  date 
Federal  Register  in  which  thi 
appears.  The  requirements  fi 
comments  are  found  in  {  572 
46  of  the  code  of  Federal  Re{ 
Interested  persons  should  co 
section  before  communicatir 
Conunission  regarding  a  pen 
agreement 

Agreement  No.:  224-01089( 

Title:  Maryland  Port  Admi 
MoUer  Steamship  Line.  Ina  1 
Agreement 

Parties: 

Maryland  Port  Administratic 
Moller  Steamship  Line.  Ina 

Synopsis:  The  Agreement 
28. 1991.  amends  the  parties' 


/  !FridaV.  t  August  2.  iMl  /  M^ticefil 
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(5]  Procedures  for  periodic  evahiatioa 

of  high-risk  mortgage  securities  and 
their  actual  performance  in  redudog 
interest  rate  risk:  and 

(6)  Appropriate  internal  controls. 

The  board  of  directors,  or  an 
appropriate  committee  thereof,  and  the 
institution's  senior  management  should 
regularly  (at  least  quarterly)  review  ell 
high-risk  mortgage  securities  to 
determine  whether  these  instruments 
are  adequately  satisfying  the  interest 
rate  risk  reduction  objectives  set  forth  in 
the  portfolio  policy.  The  depository 
institution's  senior  management  shonid 
be  fuHy  knowledgeable  about  the  risks 
associated  with  prepayments  and  tfieir 
subsequent  impact  on  its  high-risk 
mortgage  securities. 

Failure  to  report  high-risk  mortgage 
securities  in  accordance  with  die  above 
pohcy,  or  failure  to  maintain  adequate 
documentation  demonstrating  that  the 
product  was  intended  to  reduce  the 
institution's  interest  rate  risk,  will  be 
viewed  as  an  unsafe  and  unsound 
practice. 

Purchases  of  high-risk  mortgage 
seciuities  prior  to  the  date  of  this 
supervisory  policy  statement  generaBy 
will  be  reviewed  in  accordance  with 
previously-existing  supervisory  policies. 

Other  Zero-Coupon,  Stripped  or 
Original  Issue  Discount  (OID)  Products. 
Although  considered  free  from  credit 
risk  if  issued  directly  by  the  \}S. 
Goverrunent,  longer  maturities  of  zero 
coupon,  stripped,  and  deep  discount 
OID  products  (generally,  maturities 
exceeding  ten  years  from  the  date  (A 
purchase)  have  displayed  extreme  price 
volatility.  Therefore,  disproportionately 
large  long-maturity  holdings  of  these 
instruments,  in  relation  to  the  total 
investment  portfolio  or  total  capital  of 
the  depository  institution,  are 
coBsidered  an  imprudent  investment 
practice.  Such  holdings  will  be  subject 
to  criticism  by  examiners  who  may  seek 
the  orderly  disposal  of  some  or  all  of 
these  seciuities.  Securities  slated  for 
disposal  must  be  reported  as  hdd-for- 
sale  assets  at  the  lown-  of  cost  or 
market  value  until  their  disposition. 

Other  Considerations 

Depository  institutions  should 
exercise  extreme  caution  with  respect  to 
high-risk  mortgage  securities  (as  defined 
above]  and  securities  with  similar 
characteristics,  irrespective  of  brand 
names  and  labels.  Before  purcbaaing 
any  new  or  unfemiliar  instniment, 
senior  management  should  at  a 
minimum  produce  internally  a  detailed 
analysis  of  the  seciu^ty  in  order  to 
understand  the  performance 
characteristics,  price  vdatiiity.  and 


potential  hazards  inherent  in  owning  the 
security  under  various  interest  rate 
scenarios.  A  prospectus  supplement  that 
fully  details  the  cash  flows  covering 
each  of  the  securities  held  by  the 
institution  should  be  obtained  and 
analyzed  prior  to  purchase  and  retained 
for  examiner  review.  Securities  and 
other  products  (whether  carried  on  or 
off  the  balance  sheet)  with 
characteristics  similar  to  those  of  high- 
risk  mortgage  securities  and  long- 
maturity  zero-coupon  products 
described  in  this  supervisory  policy  may 
be  treated  in  the  same  manner  by  the 
financial  regulatory  tigencies. 

Several  states  have  adopted,  or  are 
considering,  regulations  that  prohibit 
state-chartered  banks  from  purchasing 
interest-only  strips  or  other  securities 
discussed  above.  Accordingly,  state- 
chartered  Institutions  should  consult 
with  their  state  regulator  concerning  the 
permissibility  of  these  purchases. 

Dated  July  29. 1991. 
Robert ).  Lawrrence, 

Executive  Secretary,  Federal  Financial 
Institutions  Examination  Council. 
(FR  Doc.  91-18342  Filed  8-1-91;  8:45  am) 
■LUNQ  COOC  tJIfr^l-H 


FEDERAL  MARITIME  COMMISSION 

Maryland  Port  Administration  MoRer 
Stearoshlp  Une,  Inc.;  AgrMm«nt(s) 
Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  }  572.803  of  title 
48  of  the  code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-010896-008. 

Title:  Maryland  Port  Administration/ 
MoUer  Steamship  Line.  Ina  Terminal 
Agreement 

Parties: 

Maryland  Port  Administration 
Moller  Steamship  Line.  Ina 

Synopsis:  The  Agreement  filed  July 
26, 1991,  amends  the  parties'  basic 


agreement  to  place  the  agreement  on  a 
month-to-month  basis  for  a  term  of  30 
days  beginning  on  August  1, 1991 
pending  the  final  negotiations  of  a  long- 
term  lease  between  the  parties.  All  other 
terms  and  conditions  of  the  agreement 
will  continue  to  remain  in  effect. 

Dated:  July  29. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 

[FR  Doc.  91-18348  Filed  8-1-91: 8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Central  Illinois  Bancorp,  Inc.,  at  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  \vo\dh\% 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  sui^ice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  othenvise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
21,1991. 

A  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Central  Illinois  Bancorp.  Inc., 
Sidney,  Illinois;  to  acquire  97  percent  of 
the  voting  shares  of  Arrowsmith  State 
Bank.  Arrowsmith.  Ilinois. 

B.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street  St  Louis.  Missouri  63166: 

1.  Central  Bancompany,  Inc.  Jefferson 
City,  Missouri:  to  acquire  at  least  80 
percent  of  the  voting  shares  of  Nixa 
Bank,  Nixa,  Missouri. 


Board  of  Governors  of  the  Federal  Reserve 
System.  July  29. 1991. 
Jennifer ).  Joiniaaa, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-18353  FUed  8-1-91:  a-4S  am] 
■lUJMO  cooc  Stt««1.f 


Norwest  Corporation;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  {  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  tiie  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  {  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  8  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the* 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  In  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubtia  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efiects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Augsst  16, 
1991. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President]  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation.  Minneapo.is. 
Minnesota:  to  acquire  the  book  of 
htsurance  business  of  Norwest  Bank 
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Wiscoxuin  East  Central,  Sheboygan, 
Wisconsin,  and  thereby  engage  in 
general  insurance  agency  activities 
pursuant  to  section  4(c)(e)(G)  of  the 
Bank  Holding  Company  Act  and  § 
225.25(b)(8)(vii)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Sheboygan.  Wisconsin. 

Board  of  Governors  of  the  Federal  Resenre 
System,  )uly  28. 1901. 

Jennifer  |.  lohnson. 

Associate  Secretary  of  the  Board 

|FR  Doc  91-18354  Filed  8-1-91: 8:45  am] 
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Carlos  Hank  Rohn;  Change  In  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  l>elow  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  aoting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C 
1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  ofHces  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  21. 1991. 

A.  Federal  Reserve  Bank  of  Dallas 
fW.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  Carlos  Hank  Rohn,  Lomas  Virreyes, 
Mexico;  to  acquire  an  additional  8.86 
percent  of  the  voting  shares  of  Laredo 
National  Bancshares.  Inc.  Laredo, 
Texas,  for  a  total  of  13i]5  percent  and 
thereby  indirectly  acquire  The  Laredo 
National  Bank.  Laredo,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  ]uly  29. 1981. 
Jennifer  ).  fahiiMm, 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-18355  Rled  8-1-91:  MS  am] 
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Wachovia  Corporation;  Formation  of. 
Acquisition  by.  or  Merger  of  Bank 
Hotdlng  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
apphed  under  {  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 


Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under  ] 
225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  %  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simimarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  21, 
1991. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr..  Senior  Vice 
President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  Wachovia  Corporation,  Winston- 
Salem.  Nor^  Carolina:  to  acquire  100 
percent  of  the  voting  shares  of  South 
Carolina  National  Corporation. 
Columbia,  South  Carolina,  and  thereby 
indirectly  acquire  The  South  CaroHna 
National  Baidc.  Charleston,  South 
Carolina. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Provident  Financial  Corporation, 
Columbia,  South  Carolina,  and  thereby 


engage  in  making,  acquiring,  or  servicing 
loans  or  other  extensions  of  credit  for  its 
own  account  or  the  account  of  others 
pursuant  to  S  22S.25(b)(l);  acting  as    . 
agent  for  the  sale  of  credit  life,  credit 
accident  and  health  insurance,  and 
property  and  casualty  insurance  directly 
related  to  extensions  of  credit  by  it  or  its 
affiliate  pursuant  to  S  225.25(b)(8)(i).  (li). 
and  (iv);  and  reinsuring  credit  life  and 
credit  accident  and  health  insurance  * 
sold  as  agent  by  itself  or  affiliates 
pursuant  to  \  225.25(b)(8)(i);  South 
Carolina  National  Mortgage  Corp., 
Columbia.  South  Carolina,  and  thereby 
engage  in  making,  acquiring,  or  servicing 
loans  or  other  extensions  of  credit  for  its 
own  account  or  the  account  of  others 
pursuant  to  §  225.25(b)(1);  Southern 
Provident  Life  Insurance  Company, 
Phoenix.  ArizcMia,  and  thereby  engage  in 
reinsuring  credit  life  and  credit  accident 
and  health  insurance  sold  by 
subsidiaries  of  South  Carolina  National 
Corporation  pursuant  to  {  225.2S(b)(8)li); 
SCN  Capital  Management  Corporation, 
Columbia,  South  Carolina,  and  thereby 
engage  in  serving  as  investment  adviser 
as  defmed  by  section  2(a)(20)  of  the 
Investment  Company  Act  of  1990,  to  an 
investment  company  registered  under 
the  Act;  providing  portfolio  investment 
advice  to  any  other  person,  including 
South  Carolina  National  Bank; 
furnishing  general  economic  information 
and  advice;  general  economic  statistical 
forecasting  services  and  industry 
studies;  and  providing  fmancial  advice 
to  state  and  local  governments,  such  as 
with  respect  to  the  issuance  of  their 
securities  pursuant  to  9  225.2S(b)(4): 
SCN  Discount  Brokerage  Services,  Inc.. 
Columbia,  South  Carolina,  and  thereby 
engage  in  securities  brokerage  services 
pursuant  to  §  225.25(b}(15);  Southeast 
Switch,  Inc.,  Maitland,  Florida,  and 
thereby  engage  in  providing  data 
processing  and  transmission  services  to 
federally  insured  depository  institutions 
who  participate  in  Southeast  Switch's 
neutral  shared  electronic  funds  transfer 
network  and  providing  related  services, 
including  the  administration  and 
promotion  of  the  network  and  providing 
data  processing,  transmission  and 
related  services  to  other  EFT  networks 
pursuant  to  S  225.25(b)(7):  and  providing 
bank  management  considting  advice  to 
depository  institutions  pursuant  to  S 
225.25(b}(ll):  Atlantic  Savings  Bank, 
FSB.  Hilton  Head  bland.  South 
Carolina,  and  thereby  engage  in  deposit- 
taking  activities  and  lending  and  oUier 
activities  that  are  permissible  for  bank 
holding  companies  pursuant  to  { 
225.25(b)(9);  and  making  first  mortgage 
loans,  selling  such  loans  in  the 
secondary  market  and  such  other 


mortgage  banking  activities  pui 
I  225.25(b)(1):  South  Carolina  L 
Moderate  Income  Riiral  Housir 
Partners  linrled  Partnership,  B 
Massachusetts,  and  thereby  en, 
constructing,  acquiring,  managi 
selling  seven  apartment  comple 
provide  safe  and  affordable  ho 
low  to  moderate  income  and  el 
individuals  end  families  in  Sou 
Carolina's  communities  with 
populations  of  less  than  20.000 
to  S  225.25(bj(6);  Bay  Side.  A  Li 
Partnership,  Colombia.  South  C 
and  thereby  engage  in  investin] 
$5,000,000  in  one  or  more  comrr 
development  projects  which  wi 
safe  and  affordable  rental  houc 
low-  and  moderate-income  pen 
South  Carolina  pursuant  to 
5225.25(b)(6);  and  Old  Republic 
Inc.  and  Old  Republic  Savings  '. 
Raleigh,  North  Carolina,  and  tii 
engage  in  tnvfting.  controlHng.  i 
operating  a  -savings  associatior 
engages  only  in  deposit-taking 
and  lending  and  other  activitiei 
permissible  for  bank  holding  a 
pursuant  to  %  225.25(b)(9J  of  thi 
Regulation  Y. 

Board  of  Covemors  of  the  Feden 
System.  ]uly  29, 1991. 
fennifer  |.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-183SS  Filed  8-1-01;  8;4S 
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DEPARTMENT  OF  HEALTH  Al 
HUMAN  SERVICES 

Administratton  for  CMMran  • 
FamMas      || 

Forms  SubmHtad  to  the  Offici 
Management  and  Budgat  lor  < 

The  Administration  for  Chile 
Families  will  publish  on  Friday 
information  collection  package 
submitted  to  the  Office  cf  Man 
and  Budget  (OMB)  for  dearanc 
compliaace  with  ^e  Paperwori 
Reduction  Act  (44  U.S.C  Ckap 
Following  is  the  package  subm 
OMB  since  6ie  last  publication 

|For  a  oapyni*  package,  call  I)m 
Report  Clewaaoe  Officer  202-401-1 

Participation  Rate  Statistical 
FSA-IOS— The  information  is  r 
determine  the  JOBS  program 
participation  rate  and  appropri 
Federal  Financial  Participation 
rate  in  each  state.  Respondent) 
local  govermnent;  flai^ber  of 
Respondents:  51:  Frequency -of 
Response:  Quarterly;  Average 
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engage  in  making,  acquiring,  or  servicing 
loans  or  other  extensions  of  credit  for  its 
own  account  or  the  account  of  others 
pursuant  to  S  22S.25(b)(l);  acting  as 
agent  for  the  sale  of  credit  life,  credit 
accident  and  health  insurance,  and 
property  and  casualty  insurance  directly 
related  to  extensions  of  credit  by  it  or  its 
affiliate  pursuant  to  9  225.25(b)(8)(i).  (ii). 
and  (iv);  and  reinsuring  credit  life  and 
credit  accident  and  heaid)  insurance  * 
sold  as  agent  by  itself  or  affiliates 
pursuant  to  5  225.25(b)(8)(i);  South 
Carolina  National  Mortgage  Corp., 
Columbia,  South  Carolina,  and  thereby 
engage  in  making,  acquiring,  or  servicing 
loans  or  other  extensions  of  credit  for  its 
own  account  or  the  account  of  others 
pursuant  to  S  225.25(b)(1);  Southern 
Provident  Life  Insurance  Company, 
Phoenix.  Arizona,  and  thereby  engage  in 
reinsuring  credit  life  and  credit  accident 
and  health  insurance  sold  by 
subsidiaries  of  South  Carolina  National 
Corporation  pursuant  to  S  225.2S(b)(8)(i); 
SCN  Capital  Management  Corporation, 
Columbia,  South  Carolina,  and  thereby 
engage  in  serving  as  investment  adviser 
as  defined  by  section  2(a)(20)  of  the 
Investment  Company  Act  of  1990,  to  an 
investment  company  registered  under 
the  Act;  providing  portfolio  investment 
advice  to  any  other  person,  including 
South  Carolina  National  Bank; 
furnishing  general  economic  information 
and  advice;  general  economic  statistical 
forecasting  services  and  industry 
studies;  and  providing  financial  advice 
to  state  and  local  governments,  such  as 
with  respect  to  the  issuance  of  their 
securities  pursuant  to  9  225.2S(b)(4): 
SCN  Discount  Brokerage  Services,  Inc.. 
Columbia,  South  Carolina,  and  thereby 
engage  in  securities  brokerage  services 
pursuant  to  9  225.25(b)(15);  Soudieast 
Switch.  Inc.,  MaitiandL  Florida,  and 
thereby  engage  in  providing  data 
processing  and  transmission  services  to 
federally  insured  depository  institutions 
who  participate  in  Southeast  Switch's 
neutral  shared  electronic  funds  transfer 
network  and  providing  related  services, 
including  the  administration  and 
promotion  of  the  network  and  providing 
data  processing,  transmission  and 
related  services  to  other  EFT  networks 
pursuant  to  9  22S.25(b)(7);  and  providing 
bank  management  consulting  advice  to 
depository  institutions  pursuant  to  9 
225.25(b)(ll):  Atlantic  Savings  Bank, 
FSB.  Hilton  Head  Island.  Soudi 
Carolina,  and  thereby  engage  in  deposit- 
taking  activities  and  lending  and  other 
activities  that  are  permissible  for  bank 
holding  companies  pursuant  to  9 
225.25(b)(9];  and  making  first  mortgage 
loans,  sdling  such  loans  in  the 
secondary  market  and  such  other 


mortgage  banking  activities  pursuant  to 
9  225.25(b)(1);  South  Carolina  Low  and 
Moderate  Income  Rural  Housirg 
Partners  Liirriled  Partnership,  Boston, 
Massachusetts,  and  thereby  engage  in 
constructing,  acquiring,  managing  and 
selling  seven  apartment  complexes  to 
provide  safe  aj«i  affordable  housing  for 
low  to  moderate  income  and  elderly 
individuals  end  families  in  South 
Carolina's  communities  wiA 
populations  of  less  than  20,000  pursuant 
to  9  225.25(bJ(6);  Bay  Side.  A  Limited 
Partnership,  Columbia,  South  Carolina, 
and  thereby  engage  in  investing  up  to 
$5,000,000  in  one  or  more  community 
development  projects  which  will  provide 
safe  and  affordable  rental  housing  to 
low-  and  moderate-income  persons  in 
South  Carolina  pursuant  to 
9225.25(b)(6):  and  Old  Republic  Bancorp. 
Inc.  and  Old  Republic  Savings  Bank, 
Raleigh,  North  Carolina,  and  ^reby 
engage  in  owning,  controlling,  and 
operating  a  savings  association  that 
engages  only  in  deposit-taking  activitjes 
and  lending  and  other  activities  that  are 
permissible  for  bank  holding  companies 
pursuant  to  9  225.25(b)(9J  of 'die  Boards 
Regulation  Y. 

Board  of  Covemors  of  the  Federal  Reserve 
System.  July  29, 1991. 
leimifer  |.  (obnaoa. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-18358  Filed  S-l-gi;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

AcMninistrsHon  for  CMtdren  aod 
FamMe*      h 

Forms  SubmMtad  k>  the  Office  of 
Management  and  Budget  for  cioaranca 

The  Administration  for  Children  aad 
Faxiilies  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Oflice  cf  Management 
and  Budget  (OMB)  for  clearance,  in 
compliaace  ivith  die  Paperworic 
Reduction  Act  (44  U.S.C  Chapter  35). 
Following  is  the  package  submitted  to 
OMB  since  6ie  last  publication. 

CFor  a  copy  of  a  pmckagt.  cml\  the  FSA. 
Report  Cleataaoe  OCTicer  202-401^5604.) 

Participation  Rate  Statistical  Report — 
FSA-IOS— The  information  is  tjeeded  to 
determine  the  JOBS  program 
participation  rate  and  appropriate 
Federal  Financial  Participation  (FFP) 
rate  in  each  ^tate.  Respondents:  State  or 
local  government;  fluniber  of 
Respondents:  51:  Frequency  of 
Response:  Quarteriy;  Average  Burden 


per  Response,  12  hours;  Estimated 
Annual  Burden:  2,448  hours. 

OMB  Desk  Clearance  Officer:  Laura 
Oliven. 

Written  comments  and 
recommendations  for  the  proposed 
information  coHection  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officers  designated  above  at  the 
following  address:  OMB  Reports 
Managenwnt  Branch.  New  Exectrtrire 
Office  Building,  room  3201.  725 17th 
Street  NW.,  Washington,  DC  20503. 

Dated:  July  19, 1991. 
Naomi  B.  Mair, 

Associate  Administrator,  C^iceof 
Management  and  Information  Systems. 
[FK  Doc.  91-18045  Filed  8-1-91:  8:4S  am] 

BtUJNO  CODE  4110-04-M 


Agency  for  Health  Care  PoRcy  and 
Research 

Assessment  of  Medical  Technology 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR),  Uirough  its 
Office  of  Health  Te(iinology 
Assessment  (OHTA),  announoee  that  it 
Is  coordinating  a  Public  Health  Service 
(PHS)  assessment  of  the  effectiveness  of 
plethysmography  for  the  diagnosis  of 
vascular  (venous  or  arterial)  disease. 

Specifically,  AHCPR  is  interested  in: 

1.  The  diagnostic  accuracy  of  all  types 
of  plethysmography  and  how  they 
compare  to  other  non-invasive 
measurements,  sudi  as  light  reflection 
rheography,  ultrasound  imaging, 
including,  but  not  limited  to.  B-mode 
ultrasono^aphy,  duplex 
ultrasonography,  and  ultrasonic  duplex 
color  arteriography  in  detecting  vascular 
insufficiency; 

2.  Comparative  information  on 
indirect  (hemodynamic)  tests  and  direct 
(anatomical)  tests  la  the  diagnosis  of 
vascular  disease;  and 

3.  The  clinical  utility  of 
plethysmography. 

The  assessment  consists  of  a 
synthesis  of  published  literature  and 
information  obtained  from  appropriate 
organizations  in  the  private  sector  aad 
from  PHS  agencies  and  others  in  the 
Federal  Government.  PHS  assessments 
are  conducted  in  accordance  with 
section  904fb)  of  the  PHS  Act  (42  U5.C. 
2g9a-2(b)).  Based  on  the  assessment  a 
PHS  recommendation  will  be 
formulated,  pursuant  to  904(d)  of  the 
PHS  Act,  to  assist  Uie  Health  Care 
Financing  Administration  (HCFA)  In 
establishing  coverage  policies.  The 
information  being  sought  by  this  notice 
is  a  review  and  assessment  of  past 
current,  and  planned  researdi  related  to 
this  technology,  as  well  as  a 


bibliogiaphy  Of  published,  controlled 
clinical  trials  errd  other  well-designed 
clinical  studies.  InFomation  rdatedlo 
the  characteristics  of  the  patient 
population  most  Hkriy  to  benefit  from 
plethysmography,  as  well  as  information 
on  cKnical  acceptability,  effecttvene8&. 
and  the  extent  of  use  of  this  technc^ogy. 
is  also  being  sou^.  Any  person  or 
gnrap  wishing  to  provide  AHCWl  with 
information  relevant  to  this  assensMBt 
should  do  so  in  writing  no  later  than 
October  31, 1991  vr  within  90  days  from 
the  date  of  publication  of  this  fiotwe. 

To  enable  the  interested  scientific 
community  to  evaluate  the  information 
incltided  in  the  assessment.  AHCPR  will 
discuss  in  (he  asserament  only  those 
data  and  analyses  for  which  a  80uroe(a) 
can  be  cited.  Respondents  therefore  are 
encouraged  to  include  with  their 
submission  a  written  consent  pennittkig 
AHCPR  to  cite  the  source  of  the  data 
aiul  comments  provided.  Otherwise,  in 
accordance  widi  the  confidentiality 
stattite  govemmg  mformation  coUeoled 
by  AHCPR,  42  US.C.  299a-l(c),  no 
information  received  will  be  pabkshed 
or  disclosed  which  could  identify  ae 
individual  described  in  the  inforrnation 
or  an  entity  supplying  the  information. 

Written  material  should  be  submitted 
to:  Director,  Office  of  Health  Technology 
Assessnent  AHCPR.  6001  Montrose 
Avenue,  suite  700,  RockviUe.  MD  20S52. 
(301)  44^-4990. 

Dated:  July  2B,  1091. 
|.  )amtt  Clinton, 
Administrator. 
[FR  Doc.  91-18418  Filed  8-1-01: 845  am] 

BHJJNO  COM  4iS 


Centers  for  Disease  Control 

[Program  Announcement  128] 

Ceeparethrs  Agreements  for 
Childhood  Lead  Poisoning;  AvadaMMy 
of  Funde  for  Fiscal  Veer  tMl 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announnes  that  coaperative 
agreeaient  applications  are  being 
accepted  for  Fiscal  Year  1991  for  the 
following  studies:  Blood  Lead  Leveb 
Following  Abatement,  BLIFA,  which  are 
prospective  studies  of  blood  lead  levels 
in  lead-poisoned  children  foUowlm 
abatement  of  lead  paint  in  dwellings; 
Fingerstick/Venous  Comparison.  FVC 
whidi  ere  comparative  studies  of  lead 
levels  In  childrim's  blood  samples 
collected  by  fingerstick  and  by 
vRiipuuctura, 

The  PnWic  Health  Seivlu  fWH)  4s 
committed  to  achieving  the  health 
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promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  areas  of 
Environmental  Health  and  Maternal  and 
Infant  Health.  (For  ordering  a  copy  of 
Healthy  People  2000,  see  Where  to 
Obtain  Additional  Information  section.] 

Authority 

This  program  is  authorized  under 
sections  301(a)  (42  U.S.C.  241)  and  317A 
(42  U.S.C.  247b-l)  of  the  Public  Health 
Service  Act,  as  amended.  Program 
regulations  are  set  forth  in  title  42,  Code 
of  Federal  Regulations,  part  51b. 

Eligible  Applicants 

Eligible  applicants  are  state  or  local 
health  departments  or  other  state  or 
local  health  agencies  or  departments 
with  active  programs  to  screen,  identify, 
and  medically  and  environmentally 
manage  lead-poisoned  children.  This 
eligibility  includes  health  departments 
or  other  official  organizational  authority 
(agency  or  instrumentality)  of  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  and  Federally  recognized  Indian 
Tribal  governments.  Limitation  of 
eligibility  for  these  awards  to  the  above- 
named  entities  is  based  on  the  need  for 
established  mechanisms  for  collection  of 
necessary  case-related  data. 

Public  agency  applicants  are 
encouraged  to  collaborate  with 
academic  institutions  where  appropriate 
to  obtain  scientific  and  technical 
assistance  in  study  design  and 
implementation.  If  a  state  agency 
applying  for  cooperative  agreement 
funds  is  other  than  the  official  state 
health  department,  written  concurrence 
by  the  state  health  department  must  be 
provided. 

Applicants  may  apply  for  both 
components,  however,  each  apphcation 
must  be  complete  and  must  stand  alone. 

Note:  Eligible  applicants  may  enter  into 
contracts,  including  consortia  agreements,  as 
necessary  to  meet  the  requirements  of  the 
program  and  strengthen  the  overall 
application. 

Availability  of  Funds 

A.BLLFA 

Approximately  $300,000  will  be 
available  in  Fiscal  Year  1991  to  fund  up 
to  six  new  cooperative  agreements. 
Awards  of  approximately  $50,000  to 
$100,000  each  are  expected  to  begin  on 
or  about  September  30, 1991.  Awards 
will  be  made  for  12-month  budget 


periods  within  project  periods  not  to 
exceed  3  years. 

B.FVC 

Approximately  $50,000  will  be 
available  in  Fiscal  Year  1991  to  fund  up 
to  two  new  cooperative  agreements. 
Awards  of  approximately  $20,000  to 
$30,000  per  year  are  expected  to  begin 
on  or  about  September  30. 1991.  Awards 
will  be  made  for  12-month  budget 
periods  within  project  periods  not  to 
exceed  2  years. 

Purpose 

A.  BLLFA 

This  cooperative  agreement  program 
is  intended  to  assist  state  and  local 
health  agencies  in  conducting  structured 
studies  of  changes  in  blood  lead  levels 
in  lead-poisoned  children  following 
lead-paint  abatements  as  they  are 
routinely  conducted  in  the  jurisdictions 
of  the  recipients.  It  presumes  that  a 
program  already  exists  to  screen 
children  for  lead  poisoning,  inspect  the 
dwellings  associated  with  lead-poisoned 
children,  and  ensure  that  lead-paint 
abatement  is  carried  out  according  to 
state  and  local  requirements.  Funding 
and  technical  assistance  are  intended  to 
enable  recipients  to  conduct  additional 
case-tracking,  data-collection,  and  data- 
analysis  activities  for  the  studies  which 
are  not  part  of  routine  case- 
management.  While  recipients  are 
expected  to  study  lead-poisoned 
children  identified  from  an  ongoing 
screening  activity  and  abatements 
conducted  under  the  requirements  of 
jurisdictional  health  or  housing  codes, 
these  awards  are  not  intended  to  fund 
screening  or  abatement  activities. 

B.FVC 

This  cooperative  agreement  program 
is  intended  to  support  studies  which  will 
systematically  compare  lead  levels  in 
blood  samples  collected  by  fingerstick 
with  levels  in  samples  collected  by 
venipuncture  from  the  same  children. 
Funded  studies  would  be  carried  out  in 
settings  where  children  are  routinely 
screened  and  followed  up  for  childhood 
lead  poisoning.  Information  from  such 
studies  may  be  used  to  refine 
recommendations  made  by  CDC  to  state 
and  local  childhood  lead  poisoning 
prevention  programs  (CLPPPs)  regarding 
screening  and  diagnosis  of  lead 
poisoning.  Such  studies  may  also  lead  to 
identification  of  the  need  for  improved 
sample  collection  methods. 

Goals 

A.  BLLFA 

1.  To  obtain  quantitative  estimates  of 
both  short-term  and  long-term  changes 


in  the  blood  lead  levels  of  lead-poisoned 
children  not  requiring  chelation  therapy, 
following  lead-paint  abatements  as  they 
are  currently  conducted  in  different 
jurisdictions. 

2.  To  obtain  estimates  of  short-term 
and  long-term  changes  in  house  dust 
lead  levels  in  abated  dwellings. 

3.  To  identify  factors  that  may  modify 
changes  in  blood  or  dust  lead  levels 
following  lead-paint  abatement.    - 

B.FVC 

1.  To  quantify  the  rate  of  false  positive 
tests; 

2.  To  identify  factors  associated  with 
false  positive  tests; 

3.  To  assess  the  ability  of  special 
devices  and  techniques  to  reduce  the 
rate  of  false  positives. 

Program  Requirements 

To  be  able  to  fulfill  the  objectives  of 
this  cooperative  agreement,  an  apphcant 
must  meet  the  following  requirements: 

A.  BLLFA 

1.  Screening:  Applicant  has 
responsibility  for  or  close  working 
relationship  with,  an  ongoing  program 
that  screens  children  for  lead  poisoning 
(or  monitors  screening  performed  by 
others),  identifies  lead  poisoning  cases, 
and  provides  for  or  ensures  the 
appropriate  medical  and  environmental 
management  of  such  cases,  including 
obtaining  follow-up  blood  lead 
measurements  at  appropriate  intervals. 

2.  Inspection/abatement:  Applicant 
has  responsibility  for  or  close 
connection  with  ongoing  inspection/ 
abatement  activities,  which  include 
inspecting  residences  of  childhood  lead- 
poisoning  cases  for  lead-paint  hazards 
and  providing  or  ensuring  abatement  of 
lead-paint  hazards,  using  generally 
accepted  practices. 

Ongoing  activity  is  based  on  use  of 
written  guidelines,  statutes,  or 
regulations  that  specify  methods  used  to 
inspect  dwellings,  identify  lead-paint 
hazards,  and  abate  such  hazards. 
Abatement  standards  should  include: 

•  Acceptable  methods  of  lead-paint 
removal,  enclosure,  or  encapsulation: 

•  Measures  to  prevent  exposure  of 
children  to  the  abatement  process; 

•  Requirements  for  containment  and 
cleanup  of  dust  and  debris  generated  by 
the  abatement  process;  and 

•  Inspection  of  dwellings  from  which 
lead  based  paint  has  been  abated  to 
ensure  compliance  with  applicable 
abatement  standards. 

3.  Applicant  is  able  to  demonstrate 
established  capacity  to  collect  and 
analyze  data  needed  to  fulfill  the  study 
objectives,  including  ability  to  obtain 


follow-up  blood  lead  measorei 
required  intervals. 

4.  Applicant  has  demonstral 
experience  in  conducting  rele\ 
epidemiologic  studies. 

5.  Applicant  has  access  to  a 
laboratory  with  demaestnted 
proEciency  in  performing  lead 
measurements. 


1.  Applicant  conducts  routir 
screening  and  follow  up  for  ch 
lead  poisoning,  or  has  a  close 
relationship  with  such  a  scree 
program. 

2.  Applicant  has  access  to  a 
laboratory  with  demonstrated 
proficiency  in  performing  bloc 
measurements. 

3.  Applicant  is  able  to  demo 
established  capacity  to  coned 
analyze  data  needed  to  fuffill 
objectives. 

Cooperativa  Actividas 

In  conducting  activrties  to  a 
purpose  of  these  programs,  thi 
shall  be  responsible  for  condn 
activities  under  A.  below,  and 
be  responsible  for  conducting 
under  B.  below: 

A.  Recipient  Activitiea 

BLLFA        N 

1.  Enron  study  subjects  mee 
specified  eligibility  criteria  afl 
obtaining  informed  consent; 

2.  Collect  demographic,  beh 
and  household  inspection  dat 
stmctored  interviews  and  dat 
collection  forms; 

3.  Measure  baseline  blood  1 
dust  lead,  ami  soil  lead  levels 

4.  Measure  follow-up  blood 
house  dust  levefls  at  n^gidar  in 
and 

5.  Analyze  collected  data. 


1.  Enroll  study  subjects  mee 
specified  eligibility  criteria  afi 
obtaioing  tnfonned  consent  £ 
criteria  ibould  include  childre 
which  a  veiu>u8  blood  sample 
normally  be  collected: 

2.  Collect  paired  fingerstick 
venous  blood  saaoples  from  a 
subjects,  \uia%  oae  or  more  pi 
sample  collection; 

3.  For  each  paired  sample  c 
collect  data  concerning  the  su 
techniriaa,  and  canditioQS  of. 
coUaction  that  may  be  predict 
contamiiution  rates; 

4.  Measure  lead  levels  in  th 
samples: 

5.  Analyze  collected  data. 
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antitative  estimates  of 
nd  long-term  changes 


in  the  blood  lead  levels  of  lead-poisoned 
children  not  requiring  chelation  therapy, 
following  lead-paint  abatements  as  they 
are  currently  conducted  in  different 
jurisdictions. 

2.  To  obtain  estimates  of  short-term 
and  long-term  changes  in  house  dust 
lead  levels  in  abated  dwellings. 

3.  To  identify  factors  that  may  modify 
changes  in  blood  or  dust  lead  levels 
following  lead-paint  abatement.    - 

B.FVC 

1.  To  quantify  the  rate  of  false  positive 
tests; 

2.  To  identify  factors  associated  with 
false  positive  tests; 

3.  To  assess  the  abiUty  of  special 
devices  and  techniques  to  reduce  the 
rate  of  false  positives. 

Program  Requirements 

To  be  able  to  fulfill  the  objectives  of 
this  cooperative  agreement,  an  apphcant 
must  meet  the  following  requirements: 

A.BLLFA 

1.  Screening:  Applicant  has 
responsibility  for  or  close  working 
relationship  with,  an  ongoing  program 
that  screens  children  for  lead  poisoning 
(or  monitors  screening  performed  by 
others),  identifies  lead  poisoning  cases, 
and  provides  for  or  ensures  the 
appropriate  medical  and  environmental 
management  of  such  cases,  including 
obtaining  follow-up  blood  lead 
measurements  at  appropriate  intervals. 

2.  Inspection/abatement:  Apphcant 
has  responsibility  for  or  close 
connection  with  ongoing  inspection/ 
abatement  activities,  which  include 
inspecting  residences  of  childhood  lead- 
poisoning  cases  for  lead-paint  hazards 
and  providing  or  ensuring  abatement  of 
lead-paint  hazards,  using  generally 
accepted  practices. 

Ongoing  activity  is  based  on  use  of 
written  guidelines,  statutes,  or 
regulations  that  specify  methods  used  to 
inspect  dwellings,  identify  lead-paint 
hazards,  and  abate  such  hazards. 
Abatement  standards  should  include: 

•  Acceptable  methods  of  lead-paint 
removal,  enclosure,  or  encapsulation; 

•  Measures  to  prevent  exposure  of 
children  to  the  abatement  process; 

•  Requirements  for  containment  and 
cleanup  of  dust  and  debris  generated  by 
the  abatement  process;  and 

•  Inspection  of  dwellings  from  which 
lead  based  paint  has  been  abated  to 
ensure  compliance  with  applicable 
abatement  standards. 

3.  Applicant  is  able  to  demonstrate 
established  capacity  to  collect  and 
analyze  data  needed  to  fulfill  the  study 
objectives,  including  ability  to  obtain 


follow-up  blood  lead  measarements  at 
required  intervals. 

4.  Applicant  has  demonstrated 
experience  in  conducting  relevant 
epidemiologic  studies. 

5.  Applicant  hat  access  to  « 
laboratory  with  demoestnted 
proEciency  in  performing  lead 
measurements. 

B.FVC 

1.  Applicant  conducts  routine 
screening  and  follow  up  for  childhood 
lead  poisoning,  or  has  a  close  working 
relationship  with  8«ch  a  screening 
program. 

2.  Applicant  has  access  to  a 
laboratory  with  demonstrated 
proficiency  in  performing  blood  lead 
measurements. 

3.  Applicant  is  able  to  demonstrate 
established  capacity  to  collect  and 
analyze  data  needed  to  fulfill  the  study 
objectives. 

Coopentiv*  Activities 

In  conducting  activities  to  achieve  tite 
purpose  of  these  programs,  the  recipient 
shaTl  be  responsible  for  conducting 
activities  under  A.  below,  and  CDC  will 
be  responsible  for  conducting  activities 
under  B.  below: 

A.  Recipient  ActiviUea 

BLLFA        II 

1.  Enroll  study  subjects  meeting 
specified  eligibility  criteria  after 
obtaining  jnformed  consent; 

2.  Collect  demographic,  behavioral, 
and  household  inspection  data  using 
stmctored  interviews  and  data 
cofiection  forms; 

3.  Measure  baseline  blood  lead,  ))ouse 
dust  lead,  and  soil  lead  levels; 

4.  Measure  follow-up  blood  lead  and 
house  dust  levels  at  regaiar  nttenrrir 
and 

5.  Analyze  collected  data. 

FVC 


ll 


1.  Enroll  study  subjects  meeting 
specified  «UgibUity  criteria  after 
obtaiaing  inionned  consent  EUgibiiity 
criteria  should  include  children  for 
which  a  venous  blood  sample  would 
normally  be  collected: 

2.  Collect  paired  fingerstick  and 
venous  blood  saaiples  from  enrolled 
subjects,  using  one  or  more  protocols  for 
sample  collection; 

3.  For  each  paired  sample  collection, 
collect  data  concermng  the  subject, 
teduucias,  and  coiulitioQS  of  sample 
collection  that  may  be  predictive  of 
contamination  rates: 

4.  Measure  lead  levels  in  the  paired 


5.  Analyze  collected  data. 


B.  CDCActhrHies 
BLLFA 

1.  Review  study  protocol  and 
recommend  changes  consistent  with  the 
project  goals: 

2.  Assist  in  qualify  control  and  qualify 
assurance  of  blood  and  environmental 
lead  measurements; 

3.  Provide  technical  assistance  in  data 
collection,  analysis,  and  interpretation. 

FVC 

1.  Review  study  protocol  and 
recommend  changes  consistent  with  the 
project  goals; 

2.  Assist  in  quality  control  and  qualify 
assurance  of  blood  lead  measurements: 

3.  Provide  tecimical  assistance  in  data 
collection,  analysis,  and  interpretation. 

Evaloatian  Ciitflcia 

Each  apphcation  wtll  be  reviewed 
individually,  and  evaluated  according  to 
the  fotiowiog  criteria: 

A.  BLLFA:  (maximum  of  100  points} 

1.  Study  Protocol  (25%);  The  protocol's 
scientific  soundness,  its  {easAitllfy,  its 
consistency  with  the  project  goals,  and 
the  extent  to  which  it  provides  adequate 
detail  for  evaluation. 

2.  Access  to  Study  Sub/ects  (20%):  The 
extent  to  which  the  application 
documents  the  presence  of  an  ongoing 
childhood  lead  poisoning  screening 
program  with  the  abiUfy  to  identify  and 
follow  up  the  number  of  lead  poisoning 
cases  required  to  meet  study  critena 

3.  Inspection  and  Abatement 
Activities  (25*):  The  extenl  to  wliidj  the 
applicaticn  documents  the  preaeace  of 
an  ongoing  activity  of  inspecting 
dwellings  for  lead  hazards  and  ensuring 
abatement.  The  technical  soundness  and 
degree  of  detail  provided  in  written 
procedores  for  inspection  and 
abatement  and  the  extent  to  which  the 
abatement  procedures  are  likely  to 
reduce  sources  of  lead  exposure  in  the 
abated  dwelling. 

4.  Laboratory  Capacity  (10%);  The 
extent  to  which  the  application 
documents  access  to  a  laboratory  wiA 
demonstrated  proficiency  ia  performing 
blood  lead  measurements. 

5.  Project  PersonaeJ  (10%);  The  extent 
to  which  the  application  docuoxnts 
qualifications  and  time  commitments 
adequate  to  complete  the  study  and 
meet  the  project  goals. 

6.  Experience  (10%):  The  extent  of  the 
applicant's  experieaoe  ia  conducting 
similar  studies. 

7.  Budget  Justifioatian  and  Adequacy 
of  Facilities  (unscored);  The  bodget  witt 
be  evaluated  for  the  exteiM  to  MfUdi  it  is 
reasonatile.  clearly  justified,  and 
consistent  with  the  intended  use  of  grant 


funds.  The  adeqoacjr  at  avaflaUe 
facilities  to  support  the  proiect  wiU 
be  evaioated. 

B.  FVC:  (maximum  oflOOpoinisJ 

1.  Study  Protocol  {30%);  The  protocol'j 
scientific  soimdness,  fts  feaslbflify,  fts 
consistency  with  the  pn^ect  foaia.  and 
the  extent  to  which  it  provides  adeqaate 
detail  for  ev^uation. 

2.  Access  to  Study  Sabfects  (20%):  Hie 
extent  to  whidi  the  appiicatioa 
documents  the  presence  of  an  ongoiag 
childhood  lead  poisoning  screening 
prograni  with  the  abihty  to  identify  and 
enroll  the  somber  of  subjects  leqaiie^  to 
meet  study  criteria. 

3.  Laboratory  Capacity  (20^  Ihe 
extent  to  which  the  application 
documents  access  to  a  laboratory  wHk 
demonstrated  protiaency  in  iiiiifiaiBil 
blood  lefkd  measurements. 

4.  Project  Penoaoel  [V3%Y  Hie  extent 
to  M^uch  the  apphcation  documents 
qualifications  and  tune  commitments 
adequate  to  complete  the  study  and 
meet  the  project  goals. 

5.  Experience  (1S%):  The  extent  at  the 
appbcant't  experience  in  oondtKting 
similar  studies. 

6.  Budget  justification  and  Adeqoacy 
of  Facilities  (unacored):  The  budget  will 
be  evalaated  for  te  extent  to  whicfa  M  is 
reasonable,  clearly  justified,  azxi 
consistent  with  the  intended  use  at  grant 
funds.  The  adequacy  of  avadatxie 
facihties  to  support  tiie  project  will  abo 
beevahated. 

Noncompeting  Applications 

Continuation  awards  wifl  be  made  tm 
the  basis  of  the  availability  of  funds  and 
the  following  criteria: 

1.  Satisfactory  process  is  made 
towards  achieving  first  budget  year 
objectives  for  implementation  of  Qie 
study  protocol. 

2.  The  proposed  activities  for  the  new 
budget  period  are  consistent  with  ^ 
study  protocol  and  project  goals. 

3.  The  budget  request  is  ciearfy 
explained,  adequately  justified  and 
consistent  with  Ae  intended  use  nf  grant 
funds. 

Othar  Requirements 

Human  Subjects 

Individual  state  projects  may  infiafla 
research  on  human  subjects,  inclikBug 
access  to  personal  identifiers  to  link 
relevant  data  sets.  Therefore,  if 
apphcable,  applicants  must  comply  s«i^ 
Pubhc  Law  S3-14fl  regarding  the 
protection  of  human  subierts 
Assurances  must  be  provided  thatihi 
project  or  activity  will  be  subject  to 
initial  aiid  coDtinuiag  review  by  an 
appropriate  institutiooal  review 
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committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  forms 
provided  in  the  application  kit. 

Executive  Order  12372  Review 

Applications  are  subject  to  the 
Intergovernmental  review  of  Federal 
Programs  as  Governed  by  Executive 
Order  12372.  Executive  Order  12372  sets 
up  a  system  for  state  and  local 
government  review  of  proposed  Federal 
assistance  applications.  Applicants 
(other  than  Federally-recognized  Indian 
tribal  governments)  should  contact  their 
state  Single  Point  of  Contacts  (SPOCs) 
as  early  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
Atlanta,  Georgia  30305.  no  later  than  30 
days  after  the  deadline  date  for  new  and 
competing  awards.  The  granting  agency 
does  not  guarantee  to  "accommodate  or 
explain"  state  process  recommendations 
it  receives  after  that  date. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Application  Submission  and  Deadline 

Applicants  should  follow  the  guidance 
provided  in  PHS  form  5161-1  in 
preparing  grant  applications.  Applicants 
are  encouraged  to  be  concise.  You  may 
refer  to  appendices  to  provide  detailed 
program  descriptions  and  program 
protocols.  The  original  and  two  copies 
of  the  apphcation  must  be  submitted  on 
or  before  August  8, 1991  to  Henry  S. 
Cassell,  III,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE..  room  300,  Adanta,  GA 
30305. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 


the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  lA  or  IB  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 

A  one-page,  single-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should  include 
the  title  of  the  grant  program,  project 
title,  organization,  name  and  address, 
project  director  and  telephone  number. 
The  abstract  should  include  a  brief 
summary  of  the  study  protocol,  a  brief 
description  of  the  population  of  study 
subjects  and  of  laboratory  capacity,  and 
a  brief  synopsis  of  the  applicant's 
experience  in  conducting  similar  studies. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package  and  business 
management  technical  assistance  may 
be  obtained  from  Lisa  Tamaroff,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
room  300,  Mailstop  E-14.  Atlanta, 
Georgia  30305,  (404)  842-«630  or  FTS 
236-^630. 

Programmatic  technical  assistance 
may  be  obtained  from  Nancy  Tips, 
Public  Health  Advisor,  or  Thomas 
Matte,  M.D.,  Medical  Epiuemiologist, 
Lead  Poisoning  Prevention  Branch, 
Division  of  Environmental  Hazards  and 
Health  Effects,  Center  for  Environmental 
Health  and  Injury  Control,  Centers  for 
Disease  Control,  1600  Clifton  Road,  NE.. 
Mailstop  F-28.  Atlanta.  Georgia  30333, 
(404)  488-4880  or  FTS  236-4880. 

Please  refer  to  Announcement 
Nimiber  128  when  requesting 
information  and  submitting  any 
application. 

Potential  appUcants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-OO473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 


Dated:  )uly  29, 1991. 

Robert  L  Foster, 

Acting  Director.  Office  of  Program  Support. 
Centers  for  Disease  Control. 

(PR  Doc.  91-18352  Filed  8-1-01;  8:45  am) 

BILLINQ  COM  4iaO-1S-M 

Food  and  Drug  Administration 
[Docket  Na  91M-0247] 

lOPTEX  Research,  Inc^  Premarket 
Approval  of  Model  405  Anterior 
Chamber  Intraocular  Lens 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  lOPTEX 
Research,  Inc..  Irwindale.  CA,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  Model 
405  Anterior  Chamber  Intraocular  Lens. 
After  reviewing  the  recommendation  of 
the  Opthabnic  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  June  27. 1991.  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  September  3, 1991. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Nancy  C.  Brogdon,  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
427-1212. 
SUPPLEMENTARY  INFORMATION:  On 

November  15, 1988,  lOPTEX  Research. 
Inc..  Irwindale,  CA  91706,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  Model  405  Anterior 
Chamber  Intraocular  Lens.  The  device  is 
an  anterior  chamber  intraocular  lens 
and  is  indicated  for  secondary  and 
backup  lens  implantation  for  the  visual 
correction  of  aphakia  in  persons  60 
years  of  age  or  older.  Backup  lens 
implantation  is  identified  as  primary 
extracapsular  cataract  extraction  where 
there  is  a  structural  reason  that  the 
anterior  chamber  lens  is  the  preferred 
lens.  The  lens  is  intended  to  be  placed  in 
the  angle  in  the  anterior  chamber.  The 


device  is  available  in  a  range 
from  5  diopters  (D)  tlm)ugh  3; 
increments.. 

On  January  25, 1990,  the  Oi 
Devices  Panel  of  the  Medical 
Advisory  Committee,  an  FDA 
committee,  reviewed  and  reci 
approval  of  the  application.  C 
1991,  CDRH  approved  the  ap] 
a  letter  to  the  applicant  from 
Director  of  the  Office  of  Devii 
Evaluation.  CDRH. 

A  summary  of  the  safety  ai 
effectiveness  data  on  which  ( 
based  its  approval  is  on  file  ii 
Dockets  Mimagement  Branch 
above)  and  is  available  from 
upon  written  request.  Reques 
be  identified  with  the  name  o 
device  and  the  docket  numbe 
brackets  in  the  heading  of  thi 
document. 

Opportunity  for  Administratis 

Section  51S(d)(3)  of  the  Fed 
Drug,  and  Cosmetic  Act  (the  i 
U.S.C  360e(d)(3))  authorizes  i 
interested  person  to  petition, 
section  515(g)  of  the  act  (21  U 
360e(g)),  for  administrative  re 
CDRH's  decision  to  approve  I 
application.  A  petitioner  may 
either  a  formal  hearing  under 
CFR  part  12)  of  FDA's  admini 
practices  and  procedures  regi 
a  review  of  the  application  ai 
action  by  an  independent  ad\ 
committee  of  experts.  A  petit 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33 
10.33(b)).  A  petitioner  shall  id 
form  of  review  requested  (hej 
independent  advisory  commi 
shall  submit  with  the  petition 
data  and  information  showin; 
is  a  genuine  and  substantial  i 
material  fact  for  resolution  th 
administrative  review.  After  i 
the  petition,  FDA  will  decide 
grant  or  deny  the  petition  anc 
publish  a  notice  of  its  decisio 
Federal  Register.  If  FDA  gran 
petition,  the  notice  will  state 
be  reviewed,  the  form  of  revii 
used,  the  persons  who  may  p 
in  the  review,  the  time  and  pi 
the  review  will  occur,  and  oti 

Petitioners  may,  at  any  tim 
before  September  3. 1991,  file 
Dockets  Management  Branch 
above)  two  copies  of  each  pe 
supporting  data  and  informal 
identified  with  the  name  of  t} 
and  the  docket  number  found 
brackets  in  the  heading  of  thi 
document  Received  petitions 
seen  in  the  office  above  betw 
and  4  p.m.,  Monday  ttunugh  I 
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ss.  Applicants  must 
dated  U.S.  Postal 
k  or  obtain  a  legibly 
m  a  commercial  carrier 
rvice.  Private  metered 
not  be  acceptable  as 
tailing. 

ons 

\ih\ch  do  not  meet  the 
IB  above  are 
ipplications  and  will  be 
pplicant. 

ngle-spaced,  typed 
submitted  with  the 
heading  should  include 
ant  program,  project 
X  name  and  address, 
md  telephone  number, 
uld  include  a  brief 
itudy  protocol,  a  brief 
i  population  of  study 
aboratory  capacity,  and 
af  the  applicant's 
iducting  similar  studies. 

1  Additional 

jgram  description, 
pplication  procedures, 
ickage  and  business 
mica)  assistance  may 
I  Lisa  Tamaroff,  Grants 
'cialist.  Grants 
nch,  Procurement  and 
inters  for  Disease 
Paces  Ferry  Road,  NE., 
jp  E-14.  Atlanta, 
04)  842-6630  or  FTS 

technical  assistance 
from  Nancy  Tips, 
visor,  or  Thomas 
lical  Epiuemiologist, 
revention  Branch, 
omnental  Hazards  and 
enter  for  Environmental 
/  Control,  Centers  for 
1600  Clifton  Road,  NE., 
tlanta,  Georgia  30333, 
FTS  236-4880. 
Announcement 
1  requesting 
submitting  any 

:ants  may  obtain  a 
'eople  2000  (Full 
.  017-001-00474-0)  or 
XXD  (Summary  Report, 
1-<K)473-1)  through  the 
f  Documents, 
ting  Office, 
20402-9325  (Telephone 


Dated:  fuiy  29, 1991. 

Robert  L  Foster, 

Acting  Director.  Office  of  Program  Support. 
Centers  for  Disease  Control. 

[FR  Doc.  91-18352  Filed  8-1-91;  8:45  am  J 

BILLINO  CODE  4160-1*^ 

Food  and  Drug  Administration 
[Docket  Na  91M-0247] 

lOPTEX  Research,  Inc^  Premarket 
Approval  of  IModel  405  Anterior 
Chamber  intraocular  Lens 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing  its 
approval  of  the  application  by  lOPTEX 
Research,  Inc..  Irwindale,  CA,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  Model 
405  Anterior  Chamber  Intraocular  Lens. 
After  reviewing  the  recommendation  of 
the  Opthabnic  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  June  27, 1991.  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  September  3, 1991. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Nancy  C.  Brogdon.  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
427-1212. 
SUPPLEMENTARY  INFORMATION:  On 

November  15, 1988.  lOPTEX  Research. 
Inc.,  Irwindale,  CA  91706,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  Model  405  Anterior 
Chamber  Intraocular  Lens.  The  device  is 
an  anterior  chamber  intraocular  lens 
and  is  indicated  for  secondary  and 
backup  lens  implantation  for  the  visual 
correction  of  aphakia  in  persons  60 
years  of  age  or  older.  Backup  lens 
implantation  is  identified  as  primary 
extracapsular  cataract  extraction  where 
there  is  a  structural  reason  that  the 
anterior  chamber  lens  is  the  preferred 
lens.  The  lens  is  intended  to  be  placed  in 
the  angle  in  the  anterior  chamber.  The 


device  is  available  in  a  range  of  powers 
from  5  diopters  (D)  through  33  D  in  O.S-D 
increments.. 

On  January  25, 1990,  the  Opthalmlc 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  June  27, 
1991,  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  adminisb-ative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  September  3, 1991.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 


This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h)  (21  U.S.C.  360e(d).  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Dnuts  (21 
CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  July  24. 1991. 
James  S.  Beiuon, 

Director,  Center  for  Devices  and  Radiological 
Health. 

(FR  Doc.  91-18417  Filed  84-91;  8:45  am] 

BIUJNO  CODE  41WHI1-M 


Sodal  Security  ACbninlstration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511.  The  Paperwork  Reduction 
AcL  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  July  12, 1991. 

(Call  Reports  Clearance  Officer  on  (301) 
965-4149  for  copies  of  package) 

1.  Pain  Assessment  Instruments 
Development— 0960-0479.  The 
information  will  be  used  by  the  Social 
Security  Administration  to  develop  final 
information  collection  instruments  to 
assess  pain  in  applicants  for  disability 
insurance  benefits.  The  affected  public 
is  comprised  of  State  Disability 
Determination  Services  and  certain 
applicants  for  disabiUty  insurance. 

Number  of  Respondents:  2700. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  53 

minutes. 
Estimated  Annual  Burden:  2400. 

OMB  Desk  Officer  Laura  Oliven, 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208.  Washington, 
DC  20503. 

Dated:  July  25. 1991. 
Ron  Compston, 

Social  Security  Administration,  Reports 
Clearance  Officer. 
[FR  Doc  91-18195  Filed  8-1-91;  8:45  am] 
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DEPAFTTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttte  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-91-1917:  FR-2934-N-371 

Federal  Property  Sultat>le  as  Facilities 
To  Assist  the  Homeless 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  HUD. 
action;  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  706-2565 
(these  telephone  numbers  are  not  toU- 
fi*ee),  or  call  the  toll-free  title  V 
information  line  at  l-800-e27-7588. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  24  CFR  581  and  section 
501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended.  HUD  is  pubhshing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12. 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  86-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 
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Properties  Ksled  as  suitable/available 
will  be  available  exdusivety  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS. 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning.  U.S.  Public 
Health  Service.  HHS.  room  17A-ia  5600 
Fishers  Lane.  Rockville,  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  ^ 
opportimity  to  utiUze  a  suitable 
property,  providers  should  submit  Aeir 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  56  FR  23789  (May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 
For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  carmot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  bsted  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

All  properties  in  this  week's  Notice 
are  located  on  Air  Force  bases  that  are 
being  closed  pursuant  to  the  1988  Base 
Closure  and  Realignment  Act.  The 
Department  of  the  Air  Force  is  the 
landholding  and  disposal  agency.  For 
more  information  regarding  particular 
properties  identified  in  this  Notice  [i.e.. 
acreage,  floor  plan,  existing  sanitaiy 
facilities,  exact  street  address), 
providers  should  contact;  U.&  Air  Force: 
John  Carr,  Realty  Specialist,  HQ- 
AFBDA/BDR,  Pentagon.  Washington. 
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DC  20330-5130;  (703)  693-0674;  (this  U 
not  a  toll-free  number.) 

Dated:  July  26. 1991. 
Paul  Rdtman  Baidack. 

Deputy  Assistant  Secretary  for  Economic 
Development 

Title  V,  Federal  Surplus  Property 
Program  Federal  Register  Report  for 
08/02/91 

California— George  Air  Force  Base 

George  Air  Force  Base  is  located  in 
San  Bernardino  County,  California. 
92394-5000.  All  the  properties  will  be 
excess  to  the  needs  of  the  Air  Force  on 
or  about  December  31. 1992.  Properties 
shown  below  as  suitable/available  will 
be  available  at  that  time.  The  Air  Force 
has  advised  HUD  that  some  properties 
may  be  available  for  interim  lease  for 
use  to  assist  the  homeless  prior  to  that 
date. 

The  Base  covers  5,340  acres  and 
contains  732  individual  properties  that 
have  been  reviewed  by  HUD  for 
suitability  for  use  to  assist  the  homeless. 
The  666  properties  that  HUD  has 
determined  suitable  and  which  are 
available  include  various  types  of 
housing:  office  and  administrative 
buildings,-  recreational,  maintenance, 
and  storage  facilities;  and  other  more 
specialized  structures. 

Suitable /A  vailable  Properties 

Propertj'  Numbers:  199120001-199120420 
Type  Facility:  Housing — 420  buildings 

with  a  total  of  1,638  dwelling  units; 

buildings  have  1.  2,  3,  4.  6.  or  8  units 

each;  wood/stucco  frame 

construction;  possible  asbestos 
Property  Numbers:  199120421-199120487, 

199120470-199120473 
Type  Facility:  Ofnce/administration— 51 

buildings  ranging  in  size  from  200  sq. 

ft.  on  1  floor  to  56,600  sq.  ft.  on  3 

floors:  wood  or  concrete  block 

construction;  several  trailers;  possible 

asbestos 

Property  Numbers:  199120474-199120483, 
199120485-199120505 

Type  Facility:  Recreation— 21  buildings 
and  10  parcels  of  land,  including 
theatre,  recreation  center,  bowlbig 
center,  gym,  library,  craft  center,  shop, 
youth  center,  golf  course  buildings, 
pools,  bathhouses;  7  baseball,  Softball, 
and  soccer  fields;  track;  golf  course; 
driving  range;  possible  asbestos 

Property  Numbers:  199120506-198120508, 
199120511-199120520, 199120527- 
199120547 

Type  Facility:  Temporary  living 
quarters,  dorms,  lodges,  and  ancillary 
sheds — 34  buildings;  1  and  2  story 
wood,  concrete,  and  concrete  block 
structures;  4700  sq.  ft.  to  25,000  sq.  ft. 


for  living  quarters;  380  sq.  ft.  to  2400 
sq.  ft.  for  sheds;  possible  asbestos 
Property  Numbers:  199120548-19912'i587 
Type  Facihty:  Aircraft  and  airport 
related  facilities — 40  structures 
including  hangers,  shops,  tower, 
terminal,  lab,  docks,  storage,  control 
center,  navigation  station,  runways; 
sizes  up  to  88,000  sq.  ft.;  possible 
asbestos 

Property  Numbers:  19912058ft-199120597, 

199120599-199120608 
Type  Facility:  Maintenance  and 

engineering  facilities — 20  buildings; 

concrete  and  wood;  200  sq,  ft  to 

17,000  sq.  ft.;  possible  asbestos 
Property  Numbers:  199120609-199120618 
Type  Facility:  Training  facilities — 10 

buildings:  education  center  and  9 

classroom  buildings;  concrete  and 

wood;  1200  sq.  ft.  to  16,800  sq.  ft.; 

possible  asbestos 
Property  Numbers:  199120619-199120630 
Type  Facihty:  Stores  and  services — 12 

buildings;  10  stores  and  2  gas  statimis; 

wood  and  concrete;  1800  sq.  ft.  to 

30,700  sq.  ft.;  possible  asbestos 
Property  Numbers:  199120631-199120632 
Type  Facility:  Chapels — 2  buildings; 

4800  sq.  ft.  wood;  24,100  sq.  ft. 

concrete;  possible  asbestos 
Property  Number  199120633 
Type  Facility:  Hospital— 3  story, 

concrete  block.  147,000  sq.  ft.;  possible 

asbestos 
Property  Numbers:  199120634-199120635 
Type  Facility:  Fire  facihties — 2 

buildings;  fire  station  and  command 

center  possible  asbestos 
Property  Numbers:  199120636-199120638 
Type  Facihty:  Audio  visual  and  photo 

lab — 3  buildings;  wood  and  concrete; 
1800  sq.  ft.  to  2300  sq.  ft.;  possible 
asbestos 

Property  Numbers:  199120639-199120045 
Type  Facihty:  Vehicle  shops — 7 

buildings;  concrete;  74  sq.  ft.  to  33,000 

sq.  ft.;  possible  asbestos 

Property  Numbers:  199120646-199120655 
Type  Facility:  Misc. — 10  buildings:  wood 
and  concrete;  1  story;  dining  halls, 
mess  halla,  food  service,  child  care 
centers;  1800  sq.  ft  to  19,000  sq.  ft; 
possible  asbestos 
Property  Numbers:  190120656-199120660 
Type  Facihty:  Communications/ 
electronic — 11  buildings;  concrete 
block  and  wood;  1  story  shops  and 
sheds;  108  sq.  ft  to  10,200  sq.  ft.; 
possible  asbestos 
Property  Numbers:  199120667-199120678 
Type  Facility:  Warehouses — 12 
buUdings;  1124  sq.  ft.  to  70,000  sq.  ft; 
wood,  concrete,  and  concrete  block; 
possible  asbestos 


Suitable/Unavailable  Propert 

Property  Numbers:  199120468- 
Type  Facility:  Office — 2  one  s 

structures;  possible  asbesto 
Property  Number  199120484 
Type  Facility:  Recreation — on 

wood  structure;  possible  as 
Property  Numbers:  199120509- 

199120521-199120526 
Type  Facility:  Temporary  livh 

quarters — 8  one  story  wood 

structures;  possible  asbesto 
Property  Number  199120598 
Type  Facility:  Maintenance  ai 

engineering — one  story  wo( 

structure;  possible  asbestos 

Unsuitable  Properties 

Property  Number  199120679 
Type  Facility:  Small  arms 
Reason:  Within  2000  ft.  of  flat 

explosive  material 
Property  Numbers:  19912068Q 
Type  Facility:  Hazardous  stoi 

facilities — 8  buildings 
Reason:  Within  2000  ft.  of  flat 

explosive  material 
Property  Numbers:  199120688' 
Type  Facility:  Explosives  and 

facilities — 26  buildings 
Reason:  Within  2000  ft  of  flai 

explosive  materials 
Property  Numbers:  199120714 
Type  Facility:  Fuel  facilities- 
structures 
Reason:  Within  2000  ft  of  flai 

explosive  materials 

California — Mather  Air  Forct 

Mather  Air  Force  Base  is  lo 
Sacramento  County,  Califom 
The  five  properties  Usted  beh 
reported  as  unutihzed  in  1990 
Approximately  1,400  other  pr 
the  Base  will  be  reviewed  for 
for  use  to  assist  the  homeless 
about  January  1992. 

Unsuitable  Properties 

Property  Numbers:  189010606 

189030001 
Type  Facility:  4  Buildings,  No 

3494,  2566, 1766 
Reason:  Secured  area 
Property  Number  189010609 
Type  Facility:  Vacant  land 
Reason:  Secured  area 

Illinois — Chanute  Air  Force  I 

Chanute  Air  Force  Base  is  I 
Rantoul  Champaign  County, 
61866.  Hie  123  properties  listi 
were  reported  excess  to  the  r 
Air  Force  in  1990.  They  are  pi 
vacant  and  available  for  appi 
use  to  assist  the  homeless.  Tl 
remainder  of  the  approximati 
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Properties 

99120001-199120420 
ng — 420  buildings 
Q  dwelling  units; 
:,  3,  4,  6,  or  8  units 
)  frame 
ibie  asbestos 

99120421-199120467, 

73 

/administration — 51 

n  size  from  200  sq. 

500  sq.  ft.  on  3 

icrete  block 

'al  trailers;  possible 

W120474-199120483. 
05 

ition — 21  buildings 
md,  including 
center,  bowling 
f,  craft  center,  shop, 
:ourse  buildings, 
7  baseball,  softbaU, 
rack;  golf  course; 
ible  asbestos 

W120506-199120508, 
20, 199120527- 

rary  Uving 
dges,  and  ancillary 
s;  1  and  2  story 
d  concrete  bkxk 
ft.  to  25.000  sq.  ft. 


for  living  quarters;  380  sq.  ft.  to  2400 
sq.  ft.  for  sheds;  possible  asbestos 
Property  Numbers:  199120548-19912'i5«f 
Typ)e  Facihty:  Aircraft  and  airport 
related  facilities — 40  structures 
including  hangers,  shops,  tower, 
terminal,  lab,  docks,  storage,  control 
center,  navigation  station,  runways; 
sizes  up  to  88,000  sq.  ft.;  possible 
asbestos 

Property  Numbers:  19912058ft-199120597, 

199120599-199120608 
Type  Facility:  Maintenance  and 

engineering  facilities — 20  buildings; 

concrete  and  wood;  200  sq.  ft  to 

17,000  sq.  ft.;  possible  asbestos 
Property  Numbers:  199120609-199120618 
Type  Facility:  Training  facilities — 10 

buildings:  education  center  and  9 

classroom  buildings;  concrete  and 

wood;  1200  sq.  ft.  to  16,800  sq.  ft.; 

possible  asbestos 
Property  Numbers:  199120619-199120630 
Type  Facility:  Stores  and  services — 12 

buildings:  10  stores  and  2  gas  stations; 

wood  and  concrete;  1800  sq.  ft.  to 

30,700  sq.  ft.;  possible  asbestos 
Property  Numbers;  199120631-199120632 
Type  Facility:  Chapels— 2  buildings; 

4800  sq.  ft.  wood:  24,100  sq.  ft 

concrete;  possible  asbestos 
Property  Number  199120633 
Type  Facility:  Hospital— 3  story, 

concrete  block.  147,000  sq.  ft.;  possible 

asbestos 
Property  Numbers:  199120634-199120635 
Type  Facility:  Fire  facihties — 2 

buildings;  fire  station  and  command 

center;  possible  asbestos 

Property  Numbers:  199120636-199120638 
Type  Facility:  Audio  visual  and  photo 

lab — 3  buildings:  wood  and  concrete; 

1800  sq.  ft.  to  2300  sq.  ft.;  possible 

asbestos 

Property  Numbers:  199120639-199120645 
Type  Facility:  Vehicle  shops — 7 

buildings;  concrete;  74  sq.  ft.  to  33,000 

sq.  ft.;  possible  asbestos 
Property  Numbers:  199120646-199120655 
.  Type  Facility:  Misc. — 10  buildings;  wood 

and  concrete;  1  story;  dining  halls, 

mess  halls,  food  service,  child  care 

centers;  1800  sq.  ft  to  19,000  sq.  ft; 

possible  asbestos 
Property  Numbers:  190120656-199120666 
Type  Facihty:  Communications/ 

electronic — 11  buildings;  concrete 

block  and  wood;  1  story  shops  and 

sheds;  108  sq.  ft  to  10,200  sq.  ft.; 

possible  asbestos 
Property  Numbers:  199120667-199120678 
Type  Facility:  Warehouses — 12 

buildings;  1124  sq.  ft  to  70,000  sq.  ft; 

wood,  concrete,  and  concrete  block; 

possible  asbestos 


Suitable/Unavailable  Properties 

Property  Numbers:  199120468-199120469 
Type  Facility:  Office — 2  one  story  wood 

structures;  possible  asbestos 
Property  Number  199120484 
Type  Facihty:  Recreation — one  story 

wood  structure:  possible  asbestos 
Property  Numbers:  199120509-199120510, 

199120521-199120528 
Type  Facility:  Temporary  living 

quarters — 8  one  story  wood 

structures:  possible  asbestos 
Property  Number  199120598 
Type  Facility:  Maintenance  and 

engineering — one  story  wood 

structure;  possible  asbestos 

Unsuitable  Properties 

Property  Number  199120679 

Type  Facility:  Small  arras 

Reason:  Witiiin  2000  ft.  of  flammable  or 

explosive  material 
Property  Numbers:  199120680-199120687 
Type  Facility:  Hazardous  storage 

facilities — 8  buildings 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Property  Numbers:  199120688-199120713 
Type  Facility:  Explosives  and  munitions 

facilities — 26  buildings 
Reason:  Within  2000  ft  of  flammable  or 

explosive  materials 
Property  Numbers:  199120714-199120732 
Type  Facility:  Fuel  facilitie«— 19 

structures 
Reason:  Within  2000  ft  of  flammable  or 

explosive  materials 

California — Mather  Air  Force  Base 

Mather  Air  Force  Base  is  located  in 
Sacramento  County,  California,  95655. 
The  five  properties  listed  below  were 
reported  as  unutihzed  in  1990. 
Approximately  1,400  other  properties  at 
the  Base  will  be  reviewed  for  suitability 
for  use  to  assist  the  homeless  on  or 
about  January  1992. 

Unsuitable  Properties 

Property  Numbers:  189010606-189010608. 

189030001 
Type  Facility:  4  Buildings,  Nos.  3666, 

3494,  2566, 1766 
Reason:  Secured  area 
Property  Number  169010609 
Type  Facility:  Vacant  land 
Reason:  Secured  area 

Illinois — Chanute  Air  Force  Base 

Chanute  Air  Force  Base  is  located  in 
Rantoul  Champaign  County,  Illinois, 
61866.  The  123  properties  listed  below 
were  reported  excess  to  the  needs  of  the 
Air  Force  in  1990.  They  are  presently 
vacant  and  available  for  application  for 
use  to  assist  the  homeless.  The 
remainder  of  the  approximately  800 


properties  at  the  Base  will  be  reviewed 
for  suitability  for  use  to  assist  the 
homeless  on  or  about  January  1992. 

Suitable/Available  Properties 

Property  Numbers:  189030224-189030301 

Type  Facility:  Housing  (Chapman 
Courts) — 78  2-unit  residential 
buildings;  wood  frame;  termite 
damage;  need  major  rehab;  possible 
asbestos;  possible  easement 
restrictions 

Property  Numbers:  189030302-189030312 

Type  Facility:  Housing  (Chapman 
Courts) — 11  4-unit  residential 
biiildings;  wood  fi-ame;  termite 
damage;  need  major  rehab;  possible 
asbestos;  possible  easement 
restriction 

Property  Numbers:  189030313-189030342 

Type  Facility:  Housing  (Chapman 
Courts) — 30 1-unit  residential 
buildings;  wood  frame;  termite 
damage;  need  major  rehab;  possible 
asbestos;  possible  easement 
restriction 

Property  Number  189030343 

Type  Facility:  Administrative  (Chapman 
Courts,  Bldg.  5)  2707  sq.  ft;  1  story 
wood  frame;  termite  damage;  possible 
asbestos;  needs  major  rehab;  possible 
easement  restriction 

Property  Number  189030344 

Type  Facihty:  Warehouse  (Bldg.  732>— 
13,336  sq.  ft;  2  story  wood  frame; 
needs  structural  repairs 

Property  Number.  189030345 

Type  Facility:  Band  faciUty  (Bldg.  118>— 
3996  sq.  ft;  1  story  wood  frame;  needs 
structural  repairs 

Property  Number.  189030346 

Type  Facility:  Cold  storage  (Bldg.  107) — 
17,118  sq.  ft;  1  story  wood  frame: 
needs  rehab;  potential  utilities 

New  Hampshire — Pease  Air  Force  Base 

Pease  Air  Force  Base  is  located  in 
Rockingham  County,  New  Hampshire. 
03803.  The  Base  covers  4,257  acres  and 
includes  a  hospital,  theatre,  bowling 
alley,  2  chapels,  over  2,000  bachelor  bed 
spaces,  and  1,200  mihtary  multi-family 
housing  units.  The  New  Hampshire  Air 
National  Guard  is  expected  to  continue 
operations  on  a  portion  of  the  Base. 
HUD  has  reviewed  information  on  798 
properties  located  at  the  Base  and  has 
found  689  to  be  suitable  for  possible  use 
to  assist  the  homeless.  AU  suitable/ 
available  properties  listed  below  are 
vacant 

Suitable/Available  Properties 

Property  Number  169040320-189040323 
Type  Facility:  3  open  mess  and  1  dining 

haU 
Property  Number  189040324 
Type  Facility:  Credit  union  building 


Property  Nmnbers:  189040325-189040328 
Type  Facility:  2  badielor  quarters 

buildings 
Property  Number  189040327 
Type  Facility:  Hospital  heat  plant 
Property  Number  189040328 
Type  Facility:  Hospital 
Property  Number  189040329 
Type  Facility:  Trailer  (hospital  ofiice 

space) 
Property  Numbers:  189040330-198040322 
Type  FaciUty:  3  training  faciUties 
Property  Numbers:  189040333-198040334 
Type  Facility:  2  child  care  facihties 
Property  Number  189040335 
Type  Facility:  Fire  station 
Property  Numbers:  189040059-189040319 
Type  Facility:  281  4-unit  residences 
Property  Numbers:  189040347. 189040349 
Type  Facility:  2  sales  stores 
Property  Number  189040350 
Type  Facility:  Commissary 
Property  Numbers:  189040351-189040352 
Type  Facility:  2  chapels 
Property  Number  189040383 
Type  Facility:  Single  family  residence 
Property  Number  189040384 
Type  Facility:  Rod  and  gim  club 
Property  Number  189040385 
Type  Facility:  Motor  pool 
Property  Numbers:  189040386-189040394 
Type  Facility:  9  dormitories 
Property  Numbers:  189040395-189040404 
Type  Facility:  10  residences  with 

detached  garage 
Property  Numbers:  189040405-189040467 
Type  Facihty:  63  2-unit  residences  with 

detached  garage 
Property  Numbers:  189040466-1890404n 
Type  Facility:  4  6-unit  residences  with 

attached  garage 
Property  Numbers:  189040472-189040715 
Type  Facility:  244  detached  housing 

storage  sheds 
Property  Numbers:  189040720, 189040721, 

189040726 
Type  FaciUty:  3  conmiunications 

faciUties 
Property  Numbers:  189040734-189040742 
Type  FaciUty:  9  recreational  faciUties, 

induding  Ubrary.  bowling  center, 

theatre,  gymnasium,  youth  center. 

bath  house,  and  automotive  shop 
Property  Numbers:  189040743-189040751 
Type  Facility:  9  smaU  concrete 

munitions  storage  buildings 
Property  Numbers:  189040752-189040771 
Type  FacUity:  20  administrative 

faciUties 
Property  Numbers:  189040773-18904078a 

189040790-189040793.  ISeOMTSS- 

189040805 
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Type  Facility:  31  miscellaneous 
buildings  used  for  office, 
administrative,  educational, 
laboratory,  traffic  check,  storage, 
maintenance,  and  other  purposes 

Property  Number  189010534 

Type  Facility:  BIdg.  8,  Newington  Road 

Property  Number  189010535 

Type  Facility:  Temp,  lodging  facility. 
Bldg.  94,  Rockingham  Drive 

Unsuitable  Properties 

Property  Number  189040360 

Type  Facility:  Golf  course 

Reason:  Within  airport  runway  clear 

zone 
Property  Number  189010538 
Type  Facility:  Vehicle  fuel  station 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
Property  Numbers:  189010537. 189010538 
Type  Facility:  Jet  fuel  pumphouses 
Reason;  Within  2000  ft.  of  flammable  or 

explosive  material 
Property  Number.  189010539 
Type  Facility:  Weapons  storage  area 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Property  Numbers:  189040336-189040346 
Type  Facility:  Family  housing.  Bldgs. 

369-371.  373-375,  377-380,  382 
Reason:  Within  airport  runway  clear 

zone 

Property  Number  189040348 
Type  Facility:  Service  station 
Reason:  Other 

Property  Numbers:  189040353-189040359 
Type  Facility:  Bldgs.  398-401.  403. 405, 

407 
Reason:  Within  airport  runway  clear 

zone 

Property  Numbers:  189040361-189040373 
Type  FaciHty:  Industrial  facilities 
Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Property  Numbers:  189040374-189040382. 

189040727-189040733 
Type  Facility:  Aircraft  operations 

buildings 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 

Property  Numbers:  189040716-189040719 

Type  Facility:  Utility  plants 

Reason:  Other 

Property  Numbers:  189040722-189040725 

Type  Facility:  Communications  facilities 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
Property  Numbers;  189040772, 189040794 
Type  Facility:  Bus  shelters 
Reason:  Other 

Property  Number  189040789 
Type  Facility:  Utility  station 
Reason:  Other 

Property  Numbers:  189040806, 189040808, 
18904082.5-189040829 


Type  Facility:  Sewage  pump  stations 
Reason:  Other 

Property  Numbers:  189040807. 189040809, 
189040814. 189040819-189040820. 
189040822-189040824 

Type  Facility:  Pump  stations 

Reason:  Other 

Property  Numbers:  189040810-189040813. 

189040815-189040818. 189040821. 

189040830-189040851 
Type  Facility:  Power  stations 
Reason:  Other 

[FR  Doc.  91-18163  Filed  8-1-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
(ID-01(M)1-4320-08] 

Cascade  Reaource  Management  Plan 

AaENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  intent  to  amend  the 
Cascade  Resource  Management  Plan. 

summary:  Pursuant  to  43  CFR  part  1600 
(BLM  Planning  Regulations)  the  Bureau 
of  Land  Management  (BLM)  is  beginning 
preparation  of  an  amendment  to  the 
Cascade  Resource  Management  Plan. 
The  amendment  will  consider  area  of 
critical  environmental  concern  (ACEC) 
designation  on  six  sites  containing 
populations  of  Allium  aaseae  (Asae's 
Onion).  The  amendment  will  also 
consider  transfer  of  three  tracts  out  of 
federal  ownership.  An  environmental 
assessment  (EA)  will  be  prepared  on  the 
amendment 

dates:  It  is  anticipated  that  the 
amendment  and  EA  will  be  available  for 
public  review  and  comment  during  the 
summer  of  1991.  Public  meetings  have 
not  been  scheduled. 
AO0RES8CS:  Written  Conunenta  should 
be  mailed  to:  Cascade  Area  Manager. 
Bureau  of  Land  Management  3948 
Development  Avenue,  Boise.  ID  83705. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cascade  Area  Manager  or  Fred 
Minckler.  Team  Leader  at  the  Bureau  of 
Land  Management  3984  Development 
Avenue,  Boise.  ID  83705.  Telephone 
(208)  384-3300. 

SUPPLEMCKTARY  MFORMATKHC  The 

Cascade  Resource  Management  Plan 
(RMP)  is  a  land  use  plan  for  the  Cascade 
Resource  Area  encompassing  nearly 
500,000  acres  of  public  land 
administered  by  BLM  in  southwest 
Idaho.  The  RMP  was  approved  in  1988. 
The  amendment  being  prepared  will 
address  special  management  actions 
and  designation  of  six  sites  ranging  in 


size  from  Hve  to  400  acres  as  ACECs  to 

protect  an  onion  species  currently  being 
considered  for  listing  as  threatened  or 
endangered.  The  amendment  will  also 
address  transfer  of  two  small  tracts  of 
pubUc  land  from  federal  ownership  by 
direct  sale  and  transfer  of  a  third  tract 
through  private  exchange. 

Dated:  July  28, 1991. 
J.  David  Brunner, 

District  Manager.  Boise  District  Office. 
(FR  Doc  91-18339  Piled  8-1-01;  8:45  am] 
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Fish  and  Wildlife  Service 

Availability  of  Draft  Recovery  Plan  for 
the  O'ahu  Tree  Snails  of  the  Genus 
Achatlnella  for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  doctunent  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  O'ahu  tree  snails 
of  the  genus  Achatlnella.  These  species 
occur  in  mountainous  dry  to  wet  forests 
and  shrublands  on  the  island  of  O'ahu, 
Hawaii. 

dates:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  1. 1991  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor. 
Pacific  Islands  Office,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  50187. 
Honolulu,  Hawaii  96850  (building 
address:  300  Ala  Moana  Boulevard. 
Honolulu.  Hawaii  96813).  or  the 
Assistant  Regional  Director,  Fish  and 
Wildlife  Enhancement  U.S.  Fish  and 
Wildlife  Service,  911  NE,  11th  Avenue. 
Portland.  Oregon  97232.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Pacific 
Islands  Office  Supervisor  at  the  above 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment 
during  normal  business  hours  at  the 
above  Honolulu.  Hawaii  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Rosa.  Fish  and  Wildlife  Biologiat 
at  the  above  Honolulu,  Hawaii  address 
(telephone  808/541-2749  or  FTS/551- 
2749). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  tu  the  point  where 


they  are  agats  secure,  self-iui 
members  of  their  ecosystem  ii 
goal  of  the  Service's  endanger 
program.  To  help  guide  the  re( 
effort  the  Service  is  tworkii^  1 
recovery  plans  for  most  of  the 
species  native  to  the  United  S 
Territories  and  Commonweall 
Recovery  plans  describe  actio 
considered  necessary  for  com 
of  the  species,  criteria  for  rea 
the  recovery  levels  for  downli 
delisting  them,  and  initial  esti 
times  and  costs  to  implement 
recovery  measures  needed. 

The  Endangered  Species  Ac 
as  amended  (16  U.S.C  1531  et 
requires  the  development  of  n 
plans  for  listed  species  unless 
plan  would  not  promote  the 
conservation  of  a  particular  s] 
Section  4(f)  of  the  Act  as  amc 
1988,  requires  that  a  public  no 
an  opportunity  for  public  revi( 
comment  be  provided  during  i 
plan  development  The  Servio 
consider  all  information  prese 
during  a  pnbHc  comment  pent 
approval  of  each  new  or  revis 
recovery  plan.  The  Service  an 
Federal  agencies  will  take  tlie 
comments  Into  account  in  the 
implementiiig  approved  recovi 

The  species  being  considert 
recovery  plan  are  the  O'ahu  ti 
of  the  genvi*  AchatineJJa.  The 
emphasis  for  recovery  actions 
Northern  Ko'olau  range.  Nortt 
Wai'anae  range.  Southern  Wa 
range  and  other  mountainous 
above  400  m  elevation  on  the  J 
O'ahu.  Hawaii. 

Of  the  41  spedea  in  the  gem 
Achatlnella  that  are  federally 
endangered,  16  species  are  no 
5  species  have  not  been  seen  \ 
years,  and  18  of  the  remaining 
are  on  the  verge  of  extinction, 
efforts  for  these  species  will  f( 
control  of  an  introduced  preda 
that  is  believed  to  be  the  main 
for  decline  of  the  O'ahu  tree  si 
control  of  introduced  rats  and 
plants,  location  and  protectior 
addittooal  populations  of  tree 
protection  and  management  oj 
habitat  and  captive  cnltivatio 
future  reestabtishment  of  snail 
on  0*ahn.  The  interim  goal  of  I 
recovery  plan  is  to  locate  and 
all  remaining  populations  of  i4 
spp. 

Public  Caaunents  Soliciied 

The  Service  sohdts  written 
on  the  recovery  pima  describee 
comments  received  by  the  dati 
above  will  be  considered  priot 
approval  of  dtis  plan. 


9  /  Friday.  August  2.  1991  /  Notices 


F«dwl  R«gbltr  /  Vol.  56,  hk>.  149  /  Friday.  August  Z  1991  /  Notice* 


3710S 


ige  pump  stations 

189040807, 189040809. 

)819-189040820. 

)824 

7  stations 

189040810-189040813. 

)81 8. 189040821. 

)851 

!r  stations 

id  8-1-91: 8:45  am] 


THE  INTERIOR 
inagement 

Management  Plan 

Land  Management 

itent  to  amend  the 
t^anagement  Plan. 

to  43  CFR  part  1600 
ilations)  the  Bureau 
it  (BLM)  is  beginning 
nendment  to  the 
>lanagement  Plan. 
1  consider  area  of 
tal  concern  (ACEC) 
ites  containing 
m  aaseoe  (Asae's 
nent  will  also 
three  tracts  out  of 
\n  environmental 
U  be  prepared  on  the 

ted  that  the 
will  be  available  for 
omment  during  the 
ilic  meetings  have 

I  Comments  should 
ie  Area  Manager. 
;agement  3948 
le.  Boise.  ID  83705. 

«ATiON  contact: 

iger  or  Fred 
der  at  the  Bureau  of 
J984  Development 
1705.  Telephone 

MttMTKMCThe 
lanagement  Plan 
plan  for  the  Cascade 
mpassing  nearly 
[ic  land 

A  in  southwest 
I  approved  in  1988. 
ig  prepared  will 
agement  actions 
Ix  sites  ranging  in 


size  from  five  to  400  acres  as  ACECs  to 

protect  an  onion  species  currently  being 
considered  for  listing  as  threatened  or 
endangered.  The  amendment  will  also 
address  transfer  of  two  small  tracts  of 
public  land  from  federal  ownership  by 
direct  sale  and  transfer  of  a  third  tract 
through  private  exchange. 

Dated:  July  28, 1991. 
J.  David  Bninner, 

District  Manager.  Boise  District  Office. 
[FR  Doc  91-18339  Piled  8-1-01;  8:45  am] 
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Fish  and  Wildlife  Service 

Availability  of  Draft  Recovery  Plan  for 
the  O'ahu  Tree  Snails  of  the  Genua 
Achatlnella  for  Review  and  Comment 

AQENCV:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  dociunent  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  O'ahu  tree  snails 
of  the  genus  Acbatinella.  These  species 
occur  in  mountainous  dry  to  wet  forests 
and  shrublands  on  the  island  of  O'ahu, 
Hawaii. 

dates:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  1, 1991  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor. 
Pacific  Islands  Office,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  50187. 
Honolulu.  Hawaii  96850  (building 
address:  300  Ala  Moana  Boulevard. 
Honolulu.  Hawaii  96813),  or  the 
Assistant  Regional  Director,  Fish  and 
Wildlife  Enhancement  U.S.  Fish  and 
Wildlife  Service,  911  NE,  11th  Avenue, 
Portland,  Oregon  97232.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Pacific 
Islands  Office  Supervisor  at  the  above 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment 
during  normal  business  hours  at  the 
above  Honolulu,  Hawaii  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Rosa,  Fish  and  Wildlife  Biologist 
at  the  above  Honolulu,  Hawaii  address 
(telephone  808/541-2749  or  FTS/551- 
2749). 

SUPM^MENTARY  INFORaUTION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  tu  the  point  where 


they  are  agaiB  secure,  self-sastaimng 
members  of  their  ecosystem  ia  a  priBsry 
goal  of  the  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort  the  Service  is  %«K>rkiag  to  prepare 
recovery  plans  for  most  of  the  hsted 
species  native  to  the  United  States,  its 
Territories  and  Commonwealths. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  criteria  for  recognizing 
the  recovery  levels  for  downlisting  or 
delisting  them,  and  initial  estimates  of 
times  and  costs  to  implement  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  aeq.)  (Act) 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amoided  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development  The  Service  wiH 
consider  all  Information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  take  these 
comments  Into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  species  being  considered  in  this 
recovery  plan  are  the  O'ahu  tree  snails 
of  the  genvi*  AdiatineJJa.  The  areas  o< 
emphasis  for  recovery  actions  are  the 
Northern  Ko'olau  range.  Northern 
Wai'anae  range.  Southern  Wai'anae 
range  and  other  mountainous  areas 
above  400  m  elevation  on  the  island  of 
O'ahu,  Hawaii. 

Of  the  41  spedes  in  the  genus 
Achatlnella  that  are  federally  listed  as 
endangered,  16  species  are  now  extinct 
5  species  have  not  been  seen  for  over  15 
years,  and  18  of  the  remaining  20  spedes 
are  on  the  verge  of  extinction.  Recovery 
efforts  for  these  spedes  will  focus  on 
control  of  an  introduced  predatory  snail 
that  is  believed  to  be  the  main  reason 
for  dechne  of  the  O'ahu  free  snails, 
control  of  introduced  rats  and  exotic 
plants,  location  and  protection  of 
additional  populations  of  tree  snails, 
protection  and  management  of  soitabte 
habitat  and  captive  cultivation  for 
future  reestabiishment  of  snail  colonies 
on  O'ahu.  The  interim  goal  of  this 
recovery  plan  is  to  locate  and  stabtti2e 
all  remaining  populations  of  AcftatinefJb 
spp. 

Public  Conments  Solicited 

The  Service  sohdts  written  comments 
on  the  recovery  pikan  described.  AU 
comments  received  by  the  date  ipedfied 
above  will  be  considered  prior  to 
approval  of  dtis  plan. 


Aulbofitr  The  aaftwMity  for  Ihta  actiaB  ie 
section  4(0  ^  the  Endangewd  Species  Act  16 

U.S.C.  1533(0. 

DalM):  ]\i\y  IS.  1991. 
WUliam  E.  MMte. 

Acting  Regiopol Director.  US.  FSah  mod 
Wildlife  Servitx,  Regiom  L 
[FR  Doc  ai-lSMO  Piled  S-l-M:  K45  am) 
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AvaHabWIy  of  a  Draft  Ravtsad 
Racowary  Plan  for  Enhydra  Mn 
<aoutham  a—  dfr)  for  nnttm  aM 
ComwatH,  and  Anitoune— laiK  oi 
Public  WoHiatiepa  on  the  Draft 

agency:  U.S.  Fish  and  Wildhfe  Service. 
Interior. 

ACTMMC  Notice  of  document  availability 
and  related  public  workabc^M. 

SUMauRY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  Ae 
availability  for  pubKc  review  of  a  draft 
revision  of  the  southern  sea  otter 
recovery  plan,  this  spedes  occurs  along 
the  central  coast  of  California,  from 
Point  Ano  Nuevo  south  to  Pismo  B^u& 
The  Service  solidts  review  end 
comment  from  the  public  on  this  draft 
revised  plan.  One  of  the  issues  being 
considered  in  the  draft  plan  is  the  future 
of  the  Management  (no-otter)  Zone  and 
the  translocated  experimental 
population.  Two  pubKc  workshops  will 
be  held. 

DATES:  Comments  of  the  draft  revised 
recovery  plan  must  be  received  on  or 
before  October  1. 1991  to  receive 
consideration  by  the  Service.  Public 
workshops  will  be  held  in  Santa  Monica, 
California  on  August  20, 1991,  and  in 
Rohnert  Park,  California  on  August  22. 
1991. 

ADORCSSES:  Public  workshops  will  be 
held  at  the  Guest  Quarters  Suite  Hotel, 
1707  Fourth  Street  Santa  Moiuca. 
California;  and  at  the  Red  Lion  Inn 
Sonoma  County,  One  Red  Lion  Drive. 
Rohnert  Park.  California.  Workships  will 
be  from  1  p.m.  to  4  pjo.  and  from  t  pjo. 
to  9  p.m. 

Persons  wishing  to  review  the  draft 
revised  recovery  jAmn  nay  ob<ain  a  copy 
by  written  request  addressed  to  the 
Ventura  Field  Office,  U.S.  Piab  and 
Wildlife  Service.  2140  Eastman  Avenue. 
Suite  100.  Ventera.  CaHfomia.  83003.  or 
the  Assistant  Regional  Director.  Fish 
and  Wildlife  Enhancement  U.S.  Fish 
and  Wildlife  Service.  911  NE.  lltk 
Avenue.  Portland.  Oregon  S723a-«18t. 
Written  comments  and  BMteriab 
regarding  the  plan  should  l>e  addressed 
to  Mr.  Cari  Bern  at  the  above  Ventura. 
California  address.  Comments  and 
matertak  received  are  available  i^ton 
request  for  public  inspectJop,  by 


appointment  during  normal  business 
hours  at  the  above  Ventura.  California 
address. 

FOR  FURTHER  INFORMATIOM  CONTACR 

Mr.  Carl  Bern  at  the  above  Ventura, 
California  address  [telephone  805-644- 
1766  or  FTS  983-6039). 

SUPPI.EMBITA«V 


Backgroimd 

The  southern  (Caliiomie)  sea  otter 
was  listed  as  threatened  in  1977  usdar 
the  Federal  Endangered  Species  Act  It 
is  also  recognized  as  a  depleted 
population  pursuant  to  the  Mariae 
Mammal  Protection  Act.  Reduced  range 
and  population  size,  vuhierabilfty  to  (^ 
spills,  and  tfie  oil  spiH  risk  from  coastal 
tanker  traffic  were  the  ^siraary  reasons 
for  the  threatened  ststns.  The  soofhem 
sea  otter  population  contains  about  2000 
individuals  and  ranges  between  Point 
Ano  Nuevo  south  to  Pismo  Beach.  About 
14  otters  are  at  San  Nicolas  Island  as  a 
result  of  translocation  efforts  to 
establish  an  experimental  population. 
After  review  of  new  biological 
information,  the  Service,  with  assistance 
of  the  Southern  Sea  Otter  Recovery 
Team,  has  drafted  for  pubhc  review  and 
comment  a  revised  recovery  plan. 

Public  Comments  SoBettad 

The  Service  solicits  written  i  iiiiaii  iiti 
on  the  recovery  plan  described.  AU 
comments  received  by  the  data  specified 
will  be  considered  prior  to  approval  of 

the  plan. 

Authority;  The  authority  for  iMs  aetioB  is 

section  4(0  of  the  Ea6attgend  Species  Act  IS 
U.S.C  1533{0- 
Dated;  ^lly  2S.  nm. 

William  E.  Martin. 

Actmg  Regional  Director.  ItSL  Piah  aad 

Wildlife  Service,  Region  1. 

(FR  Doc.  91-183SI  FUsd  a-t-ffl:  •»«  anf 
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Availability  of  a  Draft  Racovary  Plan 
for  CIrsium  Pttchart  (Pttchar^  TtOatia) 
for  Review  and  Commant 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice  of  document  svailabtKty 
and  public  conunent  period. 

SUMMARY:  The  U.S.  Fish  and  Wikflife 
Service  announces  the  svailabilfty  for 
public  review  of  a  draft  recovery  plan 
for  Cirsium  pitcheri  (Pftcher's  thistle). 
This  plant  is  endemic  to  the  beeches 
and  grassland  dimes  of  Lakes  Michigan. 
Superior,  and  Huron.  It  is  found  at  120 
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sites  in  Michigan,  8  in  Indiana,  and  8  in 
Wisconsin.  It  is  also  known  from  12 
sites  in  Ontario.  Canada.  The  species  is 
threatened  by  human-caused  threats, 
including  shoreline  development, 
recreation,  dune  and  beach  stabilization, 
and  sand  mining.  The  recovery  plan  sets 
out  criteria  to  protect  essential  habitat, 
manage  known  occurrences,  and 
preserve  genetic  diversity.  The  Service 
solicits  review  and  comments  from  the 
public  on  this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
September  3, 1991  to  receive 
consideration  by  the  Service. 

AOORESSES:  Persons  wishing  to  review 
the  draft  plan  may  examine  a  copy 
during  normal  business  hours  at  the 
Services's  Twin  Cities  Regional  Office. 
Division  of  Endangered  Species,  Federal 
Building,  Fort  Snelling,  Twin  Cities, 
Minnesota  55111.  telephone  612/725- 
3276.  FTS  725-3276;  the  East  Unsing 
Field  Office.  1405  South  Harrison  Road. 
East  Lansing,  Michigan,  48823.  telephone 
517/337-6650.  FTS  374-6650;  the  Green 
Bay  Field  Office,  1015  Challenger  Court 
Green  Bay,  Wisconsin,  54311,  telephone 
414/433-3803,  FTS  380-3803;  and  the 
Bloomington  Field  Office.  718  North 
Walnut  Street,  Bloomington.  Indiana 
47401  telephone  812/334-4261.  FTS  332- 
4261.  Persons  wishing  to  obtain  a  copy 
of  the  draft  recovery  plan  should  contact 
the  Twin  Cities  Regional  Office.  Written 
comments  and  materials  regarding  the 
plan  should  be  mailed  to  the  Twin  Cities 
Office.  All  comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment  during 
normal  business  hours  at  that  office  for 
the  duration  of  the  comment  period. 

Km  FURTHER  INFORMATION  CONTACT 
William  F.  Harrison,  at  the  above  Twin 
Cities  Regional  Office  address  (612/725- 
3276;  FTS  725-3276). 

SUPPLEMENTARY  INFORMATKM: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  criteria  for  recognizing 
recovery  levels  for  dovvTJisting  or 
delisting  them,  and  initial  estimates  of 
times  and  costs  to  implement  the 
recovery  measures  needed. 


The  Endangered  Species  Act  of  1973. 
as  amended  (Act)  (16  U.S.C.  1531  et 
seq.],  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  the 
recovery  plan  development  The  Service 
will  consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Cirsium  pitcheri  (Pitcher's  thistle)  was 
listed  as  a  threatened  species  under  the 
Act  on  July  18, 1988  (FR  53  27137).  This 
species  is  currently  extant  at  136  sites; 
120  in  Michigan,  8  in  Indiana,  and  8  in 
Wisconsin.  The  plant  is  endemic  to  the 
beaches  and  grassland  dunes  of  Lakes 
Michigan,  Superior,  and  Huron,  where  it 
is  threatened  by  development  of  the 
lakeshores  and  dunal  areas.  It  is  found 
most  frequently  in  the  near-shore  plant 
communities,  although  it  may  be  found 
in  all  nonforested  areas  of  a  dune 
system.  Pitcher's  thistle  is  vulnerable 
because  of  its  endemism  to  the  narrow 
shoreline  habitats  of  the  Great  Lakes. 
Habitat  alteration  and  destruction  is 
considered  the  greatest  threat  to  the 
species,  because  of  the  desirability  of  its 
shoreline  habitat  for  residential 
development.  The  plant  has  been 
extirpated  from  Ilhnois,  where  it  was 
once  known  from  14  sites. 

Pitcher's  thistle  is  a  monocarpic  or 
semelparous  (blooms  and  sets  seed  only 
once)  herbaceous  plant  that  blooms 
after  a  5  to  8  year  juvenile  stage.  The 
stems  and  leaves  of  juveniles  and  adults 
are  woolly  white,  deeply  pinnatified 
with  the  lobes  less  than  2  centimeter 
(cm)  wide  and  up  to  4  cm  long.  The 
flowering  stems  are  up  to  1  meter  tall 
and  have  several  to  a  dozen  widely 
scattered  leaves.  The  plants  will  have  a 
tap  root  that  extends  at  least  2  meters 
long.  The  recovery  plan  outlines 
strategies  to  protect  populations  and 
habitats,  manage  all  protected  sites, 
continue  to  survey  for  new  occurrences, 
implement  a  landowner  contact  and 
education  program,  develop  restoration 
protocols,  and  conduct  research  on  the 
biology  of  the  species  and  the  dune 
system  it  depends  upon.  The  recovery 
objective  is  to  secure  permanent 
protection  sufficient  to  maintain  80  of 
the  most  viable  occurrences 
representing  each  biogeographic  region, 
all  landowners  have  been  contacted 
concerning  the  protection  of  privately 
owned  occurrences,  and  restored 


populations  are  ecologically  functional 
after  20  years. 

Public  Comments  Solicited  . 

The  Service  solicits  written  comments 
on  this  recovery  plan.  All  conunents 
received  by  the  date  specified  above 
will  be  considered  prior  to  approval  of 
the  plan. 

Authority:  The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species  Act  Id 
U.S.C.  1533(f). 

Dated:  )uly  23. 1901. 
fames  C  Gritman, 

Regional  Director. 

[PR  Doo.  91-18362  Filed  8-1-91:  8:45  «im| 
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Geological  Survey 

Application  Notice  Establishing  a 
Tentative  Closing  Date  for  Transmittal 
of  Applications  Under  the  Water 
Resources  Research  Grant  Program 
for  Fiscal  Year  (FY)  1992 

Applications  are  invited  for  water 
research  projects  under  the  Water 
Resources  Research  Grant  Program. 

The  purpose  of  this  program  is  to 
provide  matching  grants  for  research 
concerning  any  aspect  of  water 
resource-related  problems  deemed  to  be 
in  the  national  interest 

Applications  may  be  submitted  by 
water  resources  research  institutes  and 
other  qualified  educational  institutions, 
private  foundations,  private  firms, 
individuals,  and  agencies  of  State  or 
local  goverrunents. 

Closing  Date  for  Transmittal  of 
Applications:  Applications  are 
tentatively  due  on  or  before  November 
19. 1991.  "The  announcement  will  state 
the  actual  due  date  for  receipt  of  the 
application. 

Program  Information:  This  program 
supports  research  related  to  the 
following  general  areas  of  national 
interest  (1)  Aspects  of  the  hydrologic 
cycle;  (2)  supply  and  demand  for  water 
(3)  demineralization  of  saline  and  other 
impaired  waters;  (4)  conservation  and 
best  use  of  available  supplies  of  water 
and  methods  of  increasing  such 
supplies;  (5)  water  reuse;  (6)  depletion 
and  degradation  of  groundwater 
supplies;  (7)  improvements  in  the 
productivity  of  water  when  used  for 
agricultural,  municipal,  or  commercial 
purposes;  and  (8)  the  economic,  legal, 
engineering,  social,  recreational, 
biological,  geographic,  ecological  and 
other  aspects  of  water  problems. 


Application  Forms:  The 
announcenoent  is  expected  to  t 
available  on  or  about  August  1 
The  announcement  may  be  obi 
writing  to  Ms.  Mary  Burkett  U 
Geological  Survey.  Office  of 
Procurement  and  Contracts — K 
12201  Sunrise  Valley  Drive,  Re 
Virginia  22002  and  requesting ) 
announcement  7846.  All  ot^gani 
that  appHed  for  a  FY  1991  awa 
Historically  Black  Colleges  an( 
Universities  and  Hispanic  Ass 
of  Colleges  and  Universities  ki 
have  schools  in  earth  sciences 
sciences  and  related  fields.  All 
organizations  that  requested  tc 
retained  on  the  mailing  list  sin 
announcement  will  be  mailed  i 
the  announcement 

Further  Information:  For  fori 
information  contact  Melvin  Le* 
Geological  Survey,  Water  Resc 
Division— MS  424. 12201  Sunrii 
Drive.  Reston,  Virginia  22092. 
Telephone:  703-64»-6811. 

(Catalog  of  Federal  Domestic  Asti 
Number  Ip5.a06) 

Dated:  July  12, 1991. 
Jack  J.  Stud, 

Assistant  Director  for  Admittistrot 
[FR  Doc.  91-18317  Filed  8-1-91;  8:4 
nujNa  cooc  «io-4i-h 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compeni 
IntercorporMe  HauUng  Optra 

This  is  to  provide  notice  as  r 
by  49  U.S.C.  10524(b)(1)  that  th 
corporations  intend  to  provide 
compensated  intercorporate  he 
operations  as  authorized  in  49 
10524(b). 

1.  Parent  corporation  and  ad 
principal  office.  Sonoco  Produ( 
Company,  One  North  Second  S 
P.O.  Box  16a  HarUviile.  SC  2a 

2.  Wholly  owned  subsidiarie 
will  participate  fai  the  opera  tioi 
State(s)  of  incorporation: 
Sonoco  Fibre  Drum,  Inc^ — Dela 
Sonoco  Plasti-Dnun.  Inc— Illin 
Sonoco  International,  Inc.  Son 

LTD.— Delaware,  Canada  (F 

Incorporated) 
Paper  Stock  Dealers,  Inc. — Noi 

Carolina 
Sonoco  Plasti-Drxmi — Southwe 
Sonoco  Plasti-Drum — Kentucki 

Kentucky 
Sidney  L  Sttiddnid.  |r., 
Secretary. 
[FR  Doc.  91-18371  Filed  8-1-91;  8:4 
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Species  Act  of  1973. 
6  U.S.C.  1531  et 
svelopment  of 
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t  promote  the 
irticuiar  species, 
ct  as  amended  in 
jblic  notice  and  an 
ic  review  and 
;d  during  the 
opment.  The  Service 
>rmation  presented 
ment  period  prior  to 
w  or  revised 
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nism  to  the  narrow 
r  the  Great  Lakes, 
nd  destruction  is 
test  threat  to  the 
the  desirability  of  its 
'  residential 
lant  has  been 
ois.  where  it  was 
sites. 
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ant  that  blooms 
venile  stage.  The 
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seply  pinnatifled 
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to  maintain  80  of 
urences 

ogeographic  region. 
!  been  contacted 
iction  of  privately 
and  restored 


populations  are  ecologically  functional 
after  20  years. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  this  recovery  plan.  All  conunents 
received  by  the  date  specified  above 
will  be  considered  prior  to  approval  of 
the  plan. 

Authority:  The  authority  for  this  action  is 
Section  4(0  of  the  Endangered  Species  Act  16 
U.S.C.  1533(f). 

Dated:  July  23. 1991. 
(ames  C  Gritman. 
Regional  Director. 

[FR  Doo.  91-18362  Filed  8-1-91:  8:45  dmj 
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Geological  Survey 

Application  Notice  Establishing  a 
Tentative  Closing  Date  for  Transmittal 
of  Applications  Under  the  Water 
Resources  Research  Grant  Program 
for  Fiscal  Year  (FY)  1992 

Applications  are  invited  for  water 
research  projects  under  the  Water 
Resources  Research  Grant  Program. 

The  purpose  of  this  program  is  to 
provide  matching  grants  for  research 
concerning  any  aspect  of  water 
resource-related  problems  deemed  to  be 
in  the  national  interest. 

Applications  may  be  submitted  by 
water  resources  research  institutes  and 
other  qualifiefd  educational  institutions, 
private  foundations,  private  firms, 
individuals,  and  agencies  of  State  or 
local  goverrunents. 

Closing  Date  for  Transmittal  of 
Applications:  Applications  are 
tentatively  due  on  or  before  November 
19, 1991.  The  announcement  will  state 
the  actual  due  date  for  receipt  of  the 
application. 

Program  Information:  This  program 
supports  research  related  to  the 
following  general  areas  of  national 
interest:  (1)  Aspects  of  the  hydrologic 
cycle;  (2)  supply  and  demand  for  water, 
(3)  demineralization  of  saline  and  other 
impaired  waters;  (4)  conservation  and 
best  use  of  available  supplies  of  water 
and  methods  of  increasing  such 
supplies;  (5)  water  reuse;  (6)  depletion 
and  degradation  of  groundwater 
supplies;  (7)  improvements  in  the 
productivity  of  water  when  used  for 
agricultural,  municipal,  or  commercial 
purposes:  and  (8)  the  economic,  legal, 
engineering,  social,  recreational, 
biological,  geographic,  ecological  and 
other  aspects  of  water  problems. 


Application  Forms:  The 
announcement  is  expected  to  be 
available  on  or  about  August  12. 1991. 
The  anoouncement  may  be  obtained  by 
writing  to  Ms.  Mary  Burkett  U.S. 
Geological  Survey.  Office  of 
Procurement  and  Contracts — MS  205C, 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia  22002  and  requesting  a  copy  of 
annooncement  7840.  AD  oi^ani2:ation8 
that  appKed  for  a  FY  1991  award,  all 
Historically  Black  Colleges  and 
Universities  and  Hispanic  Association 
of  Colleges  and  Universities  known  to 
have  schools  in  earth  sciences,  physical 
sciences  and  related  Reldt.  All 
organizations  that  requested  to  be 
retained  on  the  mailing  list  since  the  last 
announcement  will  be  mailed  a  copy  of 
the  announcement 

Further  Information:  Pot  further 
information  contact  Melvin  Lew.  U.S. 
Geological  Survey.  Water  Resources 
Division— MS  424. 12201  Sunrise  Valiey 
Drive,  Reston,  Virginia  22092. 
Telephone:  703-648-6811. 

(Catalog  of  Federal  Domestic  Assistance 
Numl>er  lp5.806) 

Dated:  July  12, 1991. 
lackl.Stasd, 

Assistant  Director  for  Admittistroe/on. 
[FR  Doc.  91-18317  Filed  8-1-91:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  CofnpenMted 
IntercorporMe  HauUng  Operation* 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office.  Sonoco  Products 
Company,  One  North  Second  Street. 
P.O.  Box  160.  Hartsville,  SC  2955a 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 

Sonoco  Fibre  Drum,  Inc. — Delaware 
Sonoco  Plasti-Dnun.  In& — Illinois 
Sonoco  International.  Inc  Sonoco 

LTD.— Delaware.  Canada  (Pederaily 

Incorporated) 
Paper  Stock  E)ealers,  Inc. — North 

Carolina 
Sonoco  Plasti-Drum — Southwest — Texas 
Sonoco  Plasti-Drum — Kentucky — 

Kentucky 
Sidney  L  Strkkkad,  {h. 
Secretary. 
[FR  Doc  91-18371  Filed  8-1-01:  8:45  am) 
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(Docket  No.  AB-1  (SuMto.  212)) 

Chicago  and  North  Weatam 
Transportation  Co.— Abandoranant— 
Between  Palmar  and  Laurens  m 
Pocahontas  County,  lA;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Chicago  and  North  Western 
Transportation  Company  to  abandon  its 
20.4-mile  line  of  railroad  between 
milepost  453.6  near  Palmer.  lA.  and 
milepost  474.0  near  Laurens.  LA.  and  1XIQ 
mile  of  side  track. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  this  publication  the 
Commissian  also  finds  that:  (1)  A 
fmanciaUy  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase),  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  fit)m 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  hi  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section.  AB-OFA".  Any  offer  previonsly 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided;  )uly  28, 1991. 

By  tba  Coauniscion,  Cbairman  PhilWn.  Vice 
Chairman  Emmett  Commisstonen  Simmons, 
Phillips,  and  McDonald.  Commtssloner 
Simmons  was  absent  and  did  not  participate 
in  the  disposition  of  this  proceeding. 
8klMyI.8tiicklaiid.lr.. 
Secretary. 

[FR  Doc  91-18372  Filed  S-l-«l;  8^46  am) 
SILUNO  cooc  ro3»-tt-« 


DEPARTMENT  OF  JUSTICE 

Conaant  Judgntant  In  Action  To  Enjoin 
and  Panaliza  VIolitiona  of  the  Clean 
AlrAetrCAA") 

In  accordance  with  Departmental 
PoHcy.  28  CFR  50.7.  38  FR  19029,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  Michael  T.  Robinson 
and  Associates,  Inc.  ("Robinson"),  (W.D. 
Wis.),  Civil  Action  No.  90-C-0886-S  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Wisconsin  on  July  22, 1991.  The  consent 
decree  provides  for  penalties  and 
injunctive  relief  for  violating  the  notice 
requirements  of  the  National  Emission 
Standard  for  Hazardous  Air  Pollutants 


("NESHAF)  for  asbestos,  40  CFR 
61.146,  promulgated  pivsaant  to  the 
Clean  Air  Act.  42  U.S.C.  ||  7401  et  aetf. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  at 
publication  of  this  notice,  wrrttea 
comments  relating  to  the  consent 
decree.  Comments  shoi^  bt  address  to 
the  Assistant  Attorney  GeneraL 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  luotice, 
Washington.  DC  20&30  and  should  refer 
to  United  States  r.  Michael  T.  Robinson 
and  Associatea,  lac,  DjO.).  Rsf.  No.  90- 
5-2-1-1342. 

The  proposed  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  PennsyHrania  Avenne  NW.. 
Washington.  DC  20004  (202-347-2072).  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  Document  Center.  001 
PcmisylvHnia  Avenue  NW.,  Box  1097, 
Washington.  DC  20004.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  SUM  {2&  cents  per  page 
reproduction  chsirge)  payable  to  Consent 
Decree  Library. 
lohn.  C  Crudes, 

Chief  Bavirojunenl  Eafarcemeat  Sectiam, 

Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-16408  Filed  8-1-91;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Offica  of  ttw  Sccratary 

Agency  Racordkaaplng/Raporting 
Raqulramants  Under  Review  by  ttta 
Offica  of  Managamam  and  Bodgat 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  VS.C. 
chapter  36).  considers  conments  on  the 
reporting  and  recordkeeping 
requirements  that  will  a^ect  the  public 

List  of  Recordkeeping/Reporting 
Requirements  Under  ileview 

As  necessary,  the  Department  of 
Labor  will  publish  a  hst  of  tiie  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  fist  was  published.  The  list  wfl! 
have  all  entries  grouped  mto  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
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the  nature  of  the  particular  submission 

they  are  interested  in. 

Each  entry  may  contain  the  following 

information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 


recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirement  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  room  N- 
1301.  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 


Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETAOLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget  room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New  Collection 

Bureau  of  Labor  Statistics 

Current  Population  Survey  CATI/CAH 
Overlap  Sample 


Forni  # 

Affected  public 

#  Respondents 

Freq. 

Ave.  time  per  response 

CKi-ZeO  &  CPS-1  Version  0 _  ,„ 

Households 

2.150 

4 

0.1667  Hours. 

1,433.62  Total  Hours  in  1991 

The  Current  Population  Survey  is  a 
household  sample  survey  that  is  the 
primary  source  of  data  on  the  growth  of 
the  labor  force  and  on  trends  in 
employment  and  unemployment.  The 


overlap  sample  will  benchmark 
differences  in  labor  force  estimates 
between  the  current  system  and  the 
proposed  systenu 


Revision 

Employment  Standards 
Administration,  1215-0173. 


TtOo 

Agency 
Nunnber 

Affected  Public 

Frequency 

Hours  per 
response 

Representative  Payee  Report 

Representefive  Pavoe  Report 

CM  623 

CM623S 
CM  787 

Individuals  or  twusehoWs;  Businesses  or  ottter  for  profit; 
fton-profit  institutions;  Small  businesses  or  organiza- 
tions. 

Annually _.... 

do 

On  occasion. — 

lOmtrKites. 

Pfiysioan's/Medical  Officer's  Report 

do. ,    , 

The  Representative  Payee  Report 
forms  are  used  to  ensure  benefits 
certified  and  paid  to  a  representative 
are  being  used  for  the  beneficiary's  well- 


being.  The  Physician's/Medieal  Officer's 
Report  is  used  to  determine  the 
beneficiary's  capability  to  manage 
monthly  Black  Lung  Benefits. 


Extension 

Employment  and  Training 
Administration,  UI  Trust  Fund 
Activities.  1205-0154;  ETA  2112,  8401, 
8405,  8413.  6414,  8403. 


Fom0 


ETA2112_ 
ETA  8401.. 
ETA  8413.. 
ETA  8414.. 
ETA  8403.. 


Affected  Public 


State/local  governments, 
do 


do.. 


do.. 


do„ 


1.698  total  hours. 


Resporxjents 


53 
53 
53 
53 
18 


FrequerKy 


Monthly „.. 

Monthly 

Monthly.. 
Monthly.. 
Monthly.. 


Average  Time  Par 


30  min. 
aomia 
aOmln. 
30  fnin. 
30mia 


ETA  report  8403  monitors  Reed  Act 
funds.  ETA  Reports  2112,  8401,  8405. 
8413  and  8414  are  used  to  monitor 
Unemployment  Trust  Fund  cash  flow, 
disbursement  measure  cash 


management  performance  and  regulate 
balances  pertaining  to  unemployment 
benefits  paid  from  Federal  sources. 
These  activities  are  coordinated  with 
State  government  accounting  systems. 


Reinstatement 

Employment  Standards 
Administration.  1215-0028;  Economic 
Survey  Schedule,  WH-1. 


Biennially  : ..  • 

State  or  local  governmen 
Businesses  or  other  for-prol 
businesses  or  organize tioni 

60  respondents;  45  total  h 
per  response;  1  form  Form  ^ 
by  the  Department  of  Laboi 
data  and  prepare  an  econoi 
the  industry  committee  whi 
industry  wage  rates  in  Amc 

Signed  at  Washington.  DC  tt 
July.  1991. 

Theresa  M.  O'Malley. 

Acting  Departmental  Cleoranc 
[FR  Doc.  91-18397  Filed  8-1-81 
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Employment  Standard* 
Administration,  Wage  and 
Division 

Minimum  Wages  for  Fedet 
Federally  Assisted  Constr 
General  Wage  Determlnat 
Decisions 

General  wage  determinal 
of  the  Secretary  of  Labor  ai 
accordance  with  applicable 
based  on  the  information  ol 
the  Department  of  Labor  fr( 
of  local  wage  conditions  an 
available  from  other  source 
specify  the  basic  hourly  wa 
fringe  benefits  which  are  d< 
be  prevailing  for  the  descril 
of  laborers  and  mechanics  < 
construction  projects  of  a  s 
character  and  in  the  localit 
therein. 

The  determinations  in  th( 
of  prevailing  rates  and  frinj 
have  been  made  in  accorda 
CFR  part  1,  by  authority  of 
of  Labor  pursuant  to  the  pr< 
the  Davis-Bacon  Act  of  Ma 
amended  (46  Stat  1494,  as  i 
U.S.C.  276a)  and  of  other  Ff 
statutes  referred  to  in  29  Ci 
appendix,  as  well  as  such  a 
statutes  as  may  from  time  t 
enacted  containing  provisic 
payment  of  wages  determir 
prevailing  by  the  Secretary 
accordance  with  the  Davis- 
The  prevailing  rates  and  fri 
determined  in  these  decisio 
accordance  with  the  provis 
foregoing  statutes,  constitui 
minimum  wages  payable  oi 
federally  assisted  construci 
to  laborers  and  mechanics  i 
specified  classes  engaged  o 
work  of  the  character  and  i 
localities  described  therein 

Good  cause  is  hereby  fou 
utilizing  notice  and  public  < 
procedure  thereon  prior  to  I 
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irting  requirements 

jrs  per  respondent. 

rms  in  the  request  for 

ble. 

ibing  tlie  need  for 

rmation  collection. 

stions 

>rdkeeping/reporting 
\  obtained  by  calling 
learance  Officer, 
)hone  (202)  523-6331. 
itions  about  the 
}uld  be  directed  to 
if  Information 
)epartment  of  Labor, 
enue,  NW.,  room  N- 
)C  20210.  Comments 
to  the  Office  of 


Information  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Officer  for  (BLS/DM/ 
ESA/ETAOLMS/MSHA/OSHA/ 
PWBA/ VETS).  Office  of  Management 
and  Budget,  room  3208,  Washington.  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New  Collection 

Bureau  of  Labor  Statistics 

Current  Population  Survey  CATI/CAPI 
Overlap  Sample 


Affected  public 

#  Respondents 

Freq. 

Ave.  lime  per  response 

isehoWs 

2.150 

4 

0.1667  Hours. 

benchmark 
force  estimates 
system  and  the 


Revision 

Employment  Standards 
Administration,  1215-0173. 


Affected  PiMic 

Frequency 

Hours  per 
response 

or  households;  Businesses  or  other  for  profit; 
it  institutions;  Small  businesses  or  organtza- 

Annually 

do _- -... 

On  occasion. — 

10  minutAS 

I's/Medital  Officer's 
lermine  the 
lity  to  manage 
Benefits. 


Extension 

Employment  and  Training 
Administration,  UI  Trust  Fund 
Activities.  1205-0154:  ETA  2112,  8401. 
6405,  8413,  8414,  8403. 


Respondents 

Frequency 

Average  Time  Per 
Response 

53 
53 
S3 
53 
18 

Monthly 

Monthly 

30mla 
30mia 

Monthly 

Monthly 

Monthly. 

90  it^i 



aomia 
SOinia 

lance  and  regulate 
to  unemployment 
:deral  sources, 
coordinated  with 
counting  systems. 


Reinstatement 

Employment  Standards 
Administration,  1215-0028;  Economic 
Survey  Schedule.  WH-1. 


Biennially  in- 

state or  local  oovemments; 
Businesses  or  otEer  for-profit;  Small 
businesses  or  organizations. 

60  respondents;  45  total  hours;  45  min. 
per  response;  1  form  Form  WH-1  is  used 
by  the  Department  of  Labor  to  collect 
data  and  prepare  an  economic  report  for 
the  industry  committee  which  sets 
industry  wage  rates  in  American  Samoa. 
Signed  at  Washington.  DC  this  2eth  day  of 
July.  1991. 

TheraM  M.  O'Malley. 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  91-18397  Filed  8-l-«l:  8:45  am] 

WLUNO  cow  WIA-IMI 


Employment  Standard* 
Administration,  Wage  and  Hour 
DIvlaion 

Minimum  Wagea  for  Fadarai  and 
Federally  Aaalctad  Conatructlorn 
Ganaral  Wage  Determination 
Dedalon* 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  Information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat  1494.  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 


of  these  determinations  as  prescribed  in 
S  U.S.C  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  appUcable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  seif- 
Explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW..  Room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determinadon 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
docimient  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  hsted  by 
Volume.  State,  and  page  number8(8). 

Volume  I 
Maryland:   MD91-a   (Aug.   2,    p.4S3 
1991).  p.494 

Virginia: 

VA91-71  (Aug.  2. 1991] p.l400a 

p.l400b 

VA91-72  (Aug.  2. 1991] p.l400c 

p.l400d 


Volume  lU 

Colorado: 
19B1). 

CO91-10  (Aug.   2,    p.l82a 

pp.l82t>- 
IKd 

Modificalioiis  to  General  Wage 
Determinadon  Dediions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(8).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 


VohuM  I 
Florida:  PL91-1  (Feb.  22, 1991) .. 

Maryland: 

MD01-e  (Feb.  22. 1901) 

MD91-17  (Feb.  22, 1901] ..... 

MD91-22  (Feb.  22. 1901] ..... 


New  Jersey: 

N]91-2  (Feb.  22. 1991).« 


NJ91-S  (Feb.  22, 1901]., 


Pennsylvania: 

PA91-23  (Feb.  22. 1901).. 


PA91-24  (Feb.  22. 1991].. 


Rhode  Island:  R191-1  (Feb.  22, 

1991). 
Virginia: 

VA91-1S  (Feb.  22.  lOOl).-. 


VA91-M  (Feb.  22. 1991). 


West  Virginia:  WV91-1  (Feb. 
22.1991). 

Volume  II 
Illinois:  IL91-18  (Feb.  22. 1901). 

Michigan:    MI91-4    (Feb.    22, 

1991). 
Nebraska:   NEOl-2   (Feb.   22, 

1901). 
Texas: 

TX91-4  (Feb.  2, 1901) 


TX91-ig  (Feb.  22, 1991).. 


TXOl-Sl  (Feb.  2. 1901).. 


Volume  III 
Alaska:     AK91-1     (Feb.    22. 
1991). 


p.  101 
p.  102 

p.  487 
p.  488 
p.  51S 

p.  514 
p.  523 
p.  524 

.  p.  701 
p.  701 
pp70ft-720 
p.  721 
pp.  722-744b 

p.  1123 
pp.  1124- 

1128 
p.  1129 
pp.  1130- 

1133 
p.  1140 
p.  1160 

p.  1273 
pp.  1274- 

1276 
p.  1357 
p.  1358 
p.  1419 
p.  1420 

p.  237 

p.  238 

p.  491 

pp.  491-498 

p.  749 

pp.  740-752 

p.  1017 
pp.  1017- 

1020 
p.  1087 
pp.  1067- 

1068 
p.  1167 
pp.  1167- 

1170 


P.1 
pp.  2-^ 
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Colorado: 

C091-2  (Feb.  22. 1991) p.  159 

pp.  leo-iei 

C091-3  (Feb.  22, 1991) p.  163 

pp.  164-165 

C091-4  (Feb.  22, 1991) p.  167 

pp.  167-173 
Montana:    MT91-1    (Feb.    22.    p.  231 

1991).  pp.  232-24ae 

Nevada:     NV91-1     (Feb.     22.    p.  299 

pp.  313-315 


ge  Determinatioii  Publicadoa 

leral  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
eluding  those  noted  above,  may  be 
und  in  the  Government  Printing  Office 
^PO)  document  entitled  "General 

rminations  Issued  Under  The 
Davis-BacoiTAnd  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402,  (202)  783- 
3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subcriptions  include 


an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  2eth  day  of 
July  1991. 

Alan  L.  Mom. 

Director,  Division  of  Wage  Determinations. 

(FR  Doc  91-18133  Filed  8-1-91;  8:45  am] 

MLUNQCOOC  4S10-27-II 


Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  EUgibWty  to  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a]  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 

Appendix 


the  workers  are  eligible  to  apply  for 
adjustment  assistance  luider  title  II. 
chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  25. 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  25. 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210. 

Signed  at  Washingtoa  DC  this  22nd  day  of 
July  1991. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustwent 
Assistance. 


P»Ulioi>w  (union/wwkefs/firm) 


Amber  Wan  Comptetioo  Rentals  (Wkrs).. 

Armstrong  Drilling,  Inc.  (Co) _.. 

Adas  Soundotier  (lUE) 

Beltaire  Tool  Co  (Wkr«) . 


Cabte  Craft,  inc  d/b/a/  CaMe  Stw  (Co) 

CakJnc  Corporation  (Wkrs) 

Cartxxi  Fuel  Hwoorcet.  Inc.  (Wkrs) 

Domes*:  Corp  (Co) „ 

Oofxxa  Sportswear  Co,  Inc  (Wkr^ 

Empco-On.  Inc  (Wkrs) 

Fiber  Matertais,  Inc  (Wkrs) 

Ford  Motor  Co  (Wkrs) 

Fnnk  Amenca.  mc  lAMAW 

Gen  Corp  Automotive  (UAW) 

General  Klnebca,  Inc  (Wkrs) 

Gefber  Textiles,  Inc  (Co) 


Grumman  Boats  (OMCGB  Inc)  (Wkrs) _..., 

Gutfstrsam  Aerospace  Technotogtes  (Wkrs).. 

Halltborton  Services  (Wkrs) 

Kitchens  o«  Sara  Lee  (Wkrs) 

MECO  imamatlonal.  Inc.  (Wkra) _ , 

Mawow  Machine  Co  (Wkrs) 

Outokumpu  American  Brass  (USWA) 

Rma  di  Montefla  Meno«actunng  (WVrs) 

Spotligm.  Inc  (Wkrs) 

Stan-ute  Corp  (Wkrs).... _ 

Unisys  Corp  (Wkrs) 

WheaBey  Gaso  (Wkrs) 

Zenith  Electronics  Corp  (Wkrs) 


Location 


Au8t«,  TX .... 
OH 

NJ 

BeNaire.  Ml 

Glasgow,  KY 

Topton,  PA _ 

Pittsburgh,  PA. 

Evarwvitle.  IN 

Oonora.  PA 

Elizabeth.  NJ 

Rtjmford  Center,  ME 

Walton  Hills,  OH 

Oayton,  NY „.... 

Manon.  IN.... 
Hemdon.  VA 
IMarlboro,  NJ 


Marathon.  NY 

OWahonta  City.  OK 

Duncan,  OK 

DeerfieW.  N 

Warrendale.  PA 

Newington,  CT 

Kenosha,  Wl „ 

Conshohocken,  PA 

Mariartna.  AR 

McAdoa  PA „ 

Remington.  NJ 

Tulsa.  OK 

B  Paso,  TX 


Dale 
received 


07/22/91 
07/22/01 
07/22/91 
07/22/91 
07/22/91 
07/22/91 
07/22/91 
07/22/91 
07/22/91 
07/22/01 
07/22/91 
07/22/01 
07/22/91 
07/22/01 
07/22/01 
07/22/91 

07/22/01 
07/22/01 
07/22/01 
07/22/91 
07/22/01 
07/22/01 
07/22/01 
07/22/01 
07/22/01 
07/22/01 
07/22/01 
07/22/01 
07/22/01 


Date  of 

petition 


07/07/01 
07/08/01 
07/11/01 
07/11/91 
07/12/01 
07/12/01 
07/00/01 
07/06/01 
06/24/01 
06/30/91 
06/27/01 
06/24/91 
07/08/01 
07/12/01 
07/05/01 
07/10/91 

07/02/01 
07/03/01 
07/06/01 
07/06/^1 
07/03/01 
06/28/01 
07/00/01 
07/10/01 
07/14/01 
07/00/01 
06/26/91 
06/21/91 
05/06/91 


Petition 
No. 


26,090 
26,001 
26.002 
26,003 
26.004 
26.095 
26,096 
26.097 
26,098 
26.099 
26.100 
26,101 
26.102 
26,103 
26,104 
26,105 

26.106 
26.107 
26.106 
26,100 
26,110 
26,111 
26,112 
26.113 
26,114 
26.115 
26.116 
26,117 
26.118 


Artides  produced 


Oil  and  Gas. 

Oil  end  Gas. 

Commercial  Sound  EquipmenL 

Gear  Cutting  Tools. 

Computer  Cable  Assembly. 

Gas  and  Electric  Ranges. 

(>>ke. 

RV  Refngerators. 

Ladies'  and  Men's  Coals. 

Warehouse /Distribution  Handbags. 

Missile  Nose  Tips. 

Automotrve  Stamping  Panels. 

Snow  PkMvs. 

/kutomobtle  Rubber  Weather  Stripping. 

Fax  Machines. 

Piece     Goods     for     Tablecloths     and 

Scarves 
Aluminum  Boats. 
Sheet  Metal  lor  Aircrattt. 
Oil  and  Gas. 
Frozen  Baked  Goods. 
Mimng  Hoo«  Suports  and  Ancillary  Equip. 
Industnal  Sewing  Machines. 
Brass  and  Copper  Tube. 
Ladies  Evening  Wear. 
Nightgowns  and  Pajamas, 
(.ampshades. 
1MB  Persorwl  Computers. 
Pump  OK. 
Televisioris. 


(FR  Doc.  91-18399  Filed  8-1-91:  8:45  am] 

BtLUNQCOOC  4«t»-30-M 


(TA-W-26,126] 

Erico  Fastening  Systems, 
NJ;  Public  Hearing 

Pursuant  to  the  Departmi 
regulations  at  29  CFR  90.13 
hearing  is  scheduled  for  7  ] 
Thursday,  August  15, 1991 
Masonic  Temple.  151  N.  Fe 
Road,  Maple  Shade.  New  J 
public  hearing  is  for  petitio 
other  persons  showing  a  si 
interest  in  the  proceedings 
testimony  and  evidence  of 
and  material  nature  bearin 
petition  TA-W-28.126  fileci 
workers  and  former  worke 
Fastening  Systems.  Moores 
Jersey. 

Such  individuals  who  de 
testimony  as  evidence  shoi 
Director.  Office  of  Trade  A 
Assistance,  Department  of 
their  intention  to  appear  m 
Tuesday.  August  13. 1991. 1 
Fooks.  Director,  OTAA.  ca 
in  Washington.  DC  at  (202] 
The  Director's  Office  is  in  i 
200  Constitution  Avenue  N 
Washington.  DC  20210. 

Signed  at  Washington.  DC,  i 
July  1991. 

Marvin  M.  Foolcs, 

Director,  Office  of  Trade  Adju. 
Assistance. 

(FR  Doc.  91-18400  Filed  8-1-9: 

MLUNQ  coot  4S10-SS-M 


[TA-W-25,212] 

NCR  Corporation,  a/i(/a  I 
Inc^  Lalte  lAary  Florida;  Ai 
Certification  Regarding  El 
Apply  for  Worker  Ad)ustn 
Assistance 

In  accordance  with  secti 
Trade  Act  of  1974  (19  U.S.( 
Department  of  Labor  issue 
Certification  of  Eligibility  t 
Worker  Adjustment  Assist 
February  15, 1991  applicab 
workers  of  NCR  Corpora tii 
Mary,  Florida.  The  Notice 
in  the  Federal  Register  on  1 
(56  FR  9740). 

New  information  from  tl: 
shows  that  MicroEnergy,  h 
purchased  NCR  Corporatic 
Mary.  Florida  on  July  1. 19! 
retained  the  former  employ 
continue  to  produce  power 
the  same  customers.  Accoi 
a  successor-in-interest  fim 
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itermine  whether 

4DIX 


the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  Brm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  25, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  25, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Ckmstitution  Avenue.  NW.. 
Washington,  DC  20210. 

Signed  at  Washingtoa  DC  this  22nd  day  of 
July  1991. 
Marvin  M.  Fooks, 

Director,  Off  ice  of  Trade  Adjustment 
Assistance. 


Data 

raca^/od 

Oataof 

petMon 

Prtilioo 
No. 

Aftidea  produced 

07/22/91 

07/07/91 

26.090 

Oil  and  Gas. 

07/22/91 

07/08/91 

26.091 

CM  and  Gas. 

07/22/91 

07/11/91 

26.092 

Commarctal  Sound  Equipment 

07/22/91 

07/11/91 

26.093 

Gear  Cutting  Toola. 

07/22/91 

07/12/91 

26.094 

Cofnputer  Cable  Assanibly 

07/22/91 

07/12/91 

26,095 

Gas  and  Electnc  Ranges. 

07/22/91 

07/09/91 

26,096 

Coke 

07/22/91 

07/08/91 

26.097 

RV  RefngefatOfS. 

07/22/91 

06/24/91 

26,098 

Ladies  and  Men's  Coait. 

07/22/91 

06/30/91 

26.099 

Warehoose/Distnbution  Handbags. 

07/22/91 

06/27/91 

26,100 

Missile  Nose  Tips. 

07/22/91 

06/24/91 

26,101 

Automotive  Stamping  Panels. 

07/22/91 

07/08/91 

26.102 

Snow  Plows. 

07/22/91 

07/12/91 

26,103 

Automobile  Rubber  Weather  Stripping. 

07/22/91 

07/0S/91 

26.104 

Fax  Machir>as. 

07/22/91 

07/10/91 

26,105 

Piece     Goods     tor     TaMeclottts     and 
Scarves 

07/22/91 

07/02/91 

26,106 

Atuminom  Boats. 

07/22/91 

07/03/91 

26.107 

Sheet  Metai  hx  Ajrcrafts. 

07/22/91 

07/08/91 

26.106 

Oil  and  Gas. 

07/22/91 

07/06/91 

26.109 

Frozen  Baked  Goods. 

07/22/91 

07/03/91 

26,110 

Mintng  Rool  Suports  and  Anddary  Bquip. 

07/22/91 

06/28/91 

26.111 

Industnal  Sewing  Mactiinaa. 

07/22/91 

07/09/91 

26.112 

Brass  ar>d  Copper  Tubai 

07/22/91 

07/10/91 

26.113 

Ladies  Evening  Wear. 

07/22/91 

07/14/91 

26,114 

Nightgowns  and  Pajamas. 

07/22/91 

07/09/91 

26.115 

Lampshades. 

07/22/91 

06/26/91 

26.116 

1MB  Peraorwl  Computers. 

07/22/91 

06/21/91 

26.117 

Pump  OH. 

07/22/91 

05/06/91 

26.118 

Televisions. 

[TA-W-26,126] 

Erico  Fastening  Systems,  Moorestown, 
NJ;  Public  Hearing 

Pursuant  to  the  Department's 
regulations  at  29  CFR  90.13  a  public 
hearing  is  scheduled  for  7  p.m.  on 
Thursday.  August  15, 1991  at  the 
Masonic  Temple,  151  N.  Fellowship 
Road.  Maple  Shade,  New  Jersey.  The 
public  hearing  is  for  petitioners  or  any 
other  persons  showing  a  substantial 
interest  in  the  proceedings  to  furnish 
testimony  and  evidence  of  a  relevant 
and  material  nature  bearing  upon 
petition  TA-W-26,126  filed  on  behalf  of 
workers  and  former  workers  at  Erico 
Fastening  Systems,  Moorestown,  New 
Jersey. 

Such  individuals  who  desire  to  furnish 
testimony  as  evidence  should  inform  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  Department  of  Labor,  of 
their  intention  to  appear  not  later  than 
Tuesday,  August  13, 1991.  Mr.  Marvin  M. 
Fooks,  Director,  OTAA,  can  be  reached 
in  Washington.  DC  at  (202)  523-0555. 
The  Director's  Office  is  in  room  C-4318. 
200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  30th  day  of 
July  1991, 

Marvin  M.  Foolca. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  91-18400  Filed  8-1-91:  8:45  am] 

MLUm  COW  4S10-S0-H 


ITA-W-25,2121 

NCR  Corporation,  B/k/m  MicroEnergy, 
Inc^  Lake  Mary  Florida;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  15, 1991  applicable  to  all 
workers  of  NCR  Corporation.  Lake 
Mary,  Florida.  The  Notice  was  published 
in  the  Federal  Register  on  March  7, 1991 
(56  FR  9740). 

New  information  from  the  company 
shows  that  MicroEnergy,  Inc.  (MEI) 
purchased  NCR  Corporation  in  Lake 
Mary,  Florida  on  July  1, 1991.  MEI  has 
retained  the  former  employees  who 
continue  to  produce  power  supplies  for 
the  same  customers.  Accordingly,  MEI  is 
a  successor-in-interest  firm  to  NCR 


Corporation  at  Lake  Mary,  Florida.  The 
notice,  therefore  is  amended  to  properly 
reflect  the  correct  worker  group. 

The  amended  notice  apphcable  to 
TA-W-25,212  is  hereby  issued  as 
follows: 

All  workers  of  NCR  Corporation.  Lake 
Mary,  Florida  also  known  as  MicroEnergy, 
Inc.,  Lake  Mary,  Florida  who  became  totally 
or  partially  separated  from  employment  on  or 
after  November  29, 1989  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  ZOth  day  of 
)uly  1991. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  91-18401  Filed  8-1-91: 8:45  am] 

MXMa  COOC  4S14-W-M 


[TA-W-25,302] 

Storage  Technology  Corp^  Customer 
Services-Printer  Operations, 
MeltKHjme,  FL;  Revised  Determination 
on  Reopening 

On  July  22, 1991,  the  Department,  on 
its  own  motion,  reopened  its 
investigation  for  former  workers  of  the 
Customer  Services-Printer  Operations  of 
Storage  Technology  Corporation  in 
Melboimie,  Florida.  The  initial 
investigation  resulted  in  a  notice  of 
determinations  issued  on  March  15, 1991 
and  published  in  Federal  Register  on 
April  2, 1991  (56  FR  13500).  The  notice 
denied  the  workers  of  the  Customer 
Services-Printer  Operations  of  Storage 
Technology  in  Melbourne,  Florida  (TA- 
W-25,302]  and  certified  the  workers  of 
StorageTek  Printer  Operations  in 
Melbourne.  Florida  (TA-W-25,303). 

On  April  30, 1991,  the  Department 
denied  the  application  for 
reconsideration  for  the  Customer 
Services-Printer  Operations  in 
Melbourne.  Florida.  The  denial  notice 
for  application  for  reconsideration  was 
published  in  the  Federal  Register  on 
May  7, 1991  (56  FR  21176). 

New  findings  show  that  the  several 
employees  of  the  Customer  Services- 
Printer  Operations  separated  before 
March  2, 1991  were  directly  affected  by 
increased  imports  of  the  6100  series 
computer  printer.  The  workers  were  an 
integral  support  part  of  the  6100  series 
computer  printer  whose  domestic 
production  was  lost  as  the  result  of  a 
foreign  joint  venture.  All  such  printers 
for  the  domestic  market  are  now 
sourced  overseas. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  workers  laid  off  prior  to 


March  2. 1991  were  adversely  affected 
by  increased  imports  of  artides  like  or 
directly  competitive  with  the  6100  series 
computer  printers  formerly  produced  at 
StorageTek  Printer  Operations, 
Melbourne,  Florida.  Increased  imports  of 
the  6100  series  computer  printer 
contributed  importantly  to  the  decline  in 
sales  or  production  and  to  the  total  or 
partial  separation  of  workers  at  the 
Customer  Services-Printer  Operations  of 
Storage  Technology  in  Melbourne, 
Florida.  In  accordance  with  the 
provisions  of  the  Act  I  make  the 
follo%ving  revised  certification  for 
Customer  Services-Printer  Operations, 
Melbourne.  Florida. 

All  workers  of  the  Customer  Services- 
Printer  Operations  of  Storage  Technology, 
Melbourne,  Florida  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  3, 1990  and  before  March  2. 
1991  are  eligible  to  apply  for  adjuatmant 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC  this  24th  of  July 
1991. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc  91-18402  Filed  8-1-91:  8:45  am] 

MJJNQ  coot  4S10-SS4I 


Mine  Safety  and  Health  Administration 

Petitiona  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  imder 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

1.  BethEnergy  Mines,  Inc 
(Docket  Na  M-91-63-C] 

BethEnergy  Mines,  Inc.,  P.O.  Box  143, 
Eighty  Four,  Pennsylvania  15330  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.305  to  its  No.  84  Mine  (LD. 
No.  36-00956)  located  in  Washiiigton 
Coimty,  Pennsylvania.  The  petitioner 
proposes  to  establish  ventilation 
evaluations  points  in  a  return  aircourse 
in  lieu  of  traveling  the  aircourse  in  its 
entirety. 

2.  Doverspike  Bros.  Coal  Company,  Inc. 

[Docket  No.  M-91-04-C] 

Doverspike  Bros.  Coal  Company.  Inc.. 
R.D.  #4.  Box  271.  Punxsutanvney. 
Pennsylvania  15767  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1710  to  its  No.  84  Mine  (I.D.  No.  36- 
08191)  located  in  Jefferson  County. 
Pennsylvania.  Due  to  low  mining 
heights,  the  petitioner  requests  relief 
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from  the  use  of  canopies  or  cabs  on  self 
propelled  face  equipment 

3.  Moline  Consumers  Company 

(Docket  No.  M^91-07-Ml 

Mollne  Consumers  Company,  1701 
Fifth  Avenue.  Moline.  Illinois  81265  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  56.14107  to  its  AUied  Stone 
Plant  #30  Mine  (I.D.  No.  11-00135) 
located  in  Rock  Island  County,  Illinois, 
and  to  its  VaUey  Quarry  #7  Mine  (LD. 
No.  11-00136)  located  in  Warren  County, 
Illinois.  The  petitioner  proposes  to  use  a 
gate  with  a  padlock  and  electrical 
interlocks  on  moving  machine  parts  in 
lieu  of  guards. 

4.  famieson  Company 

[Docket  No.  M-tn-08-M] 

lamieson  Company,  P.O.  Box  850, 
Pleasanton.  CaUfomia  9546&-0872  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  56.11001  to  its  Pleasanton  Pit 
and  Mill  (LO.  No.  04-01924)  located  in 
Alameda  County,  California.  The 
petitioner  proposes  that  locked  gates  at 
the  entrances  to  the  conveyor  catwalk 
and  a  policy  to  lock  out  the  power  to  the 
conveyors  before  persons  use  the 
catwalks  provide  safe  means  of  access. 

5.  J.S.  Redpath  Corporation 

(Docket  No.  M-ei-0»-Mj 

J.S.  Redpath  Corporation,  1865  West 
Baseline  Road.  Mesa,  Arizona  85202  has 
filed  a  petition  to  modify  the  appHcation 
of  30  CFR  57.4131  to  its  Mine  (I.D.  No.  R- 
83)  located  in  Comet  Beach.  Alaska.  The 
petitioner  proposes  to  store  more  than 
one  days  supply  of  combustible  material 
(fuel)  within  100  feet  of  mine  openings 
and  fan  installation. 

6.  J.S.  Redpath  Corporation 

[Docket  No.  M-91-10-M) 

J.S.  Redpath  Corporation,  1865  West 
Baseline  Road.  Mesa,  Arizona  85202  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.4131  to  its  Mine  (LD.  Na  R- 
83)  located  in  Comet  Beach.  Alaska.  The 
petitioner  proposes  to  store  fuel  within 
100  feet  of  the  mine  opening  and  other 
mine  buildings. 

7.  |.S.  Redpath  Corporation 

(Docket  No.  M-91-10-M] 

]S.  Redpath  Corporation,  1865  West 
Baseline  Road.  Mesa,  Arizona  85202  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  57.4131  to  its  Mine  (U3.  No.  R- 
83)  located  in  Juneau,  Alaska.  The 
petitioner  proposes  to  store  fuel  within 
100  feet  of  the  mine  opening  and  other 
buildings. 


Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  Hied  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard.  Ariington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  - 
September  3. 1991.  Copies  of  these 
petition  are  available  for  inspection  at 
that  address. 
Patrida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
(FR  Doc.  91-18403  Filed  8-1-91:  8:45  am] 

MLUNO  CODE  4f  1«-43-M 

Office  of  Inspector  General 

Contracting  Officer  Appointment 

The  Office  of  Inspector  General  gives 
notice  that  Theodore  Goldberg,  Director, 
Division  of  Contracting  and 
Administrative  Services,  is  appointed 
the  contracting  officer  for  the  Office  of 
Inspector  General.  Mr.  Goldberg's  has 
the  authority  to  enter  into,  administer,  or 
terminate  contracts  and  make  related 
determinations  and  findings,  except  that 
this  authority  does  not  include  the  use  of 
small  purchase  procedures,  acquisition 
of  Federal  Information  Processing 
Resources  or  any  contract  action  that 
exceeds  $500,000. 

FOR  FUnTHER  INFORMATION  CONTACT 
E.J.  German,  Assistant  Inspector 
General,  Office  of  Resource 
Management  and  Legislative 
Assessment  telephone  no.  202-523- 
6730. 

Signed  at  Washington.  DC  This  26th  of  July. 
1991. 

Julian  W.  De  La  Rosa. 

Inspector  General. 

(FR  Doc.  91-18398  Filed  8-1-91:  &45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

INotlce  91-70] 

NASA  Advisory  Council  University 
Relations  Task  Force;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Conunittee  Act  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 


NASA  Advisory  Council  University 
Relations  Task  Force. 

DATES:  August  26. 1991.  9  a.m.  to  5  p jn.: 
and  August  27. 1991.  9  a.m.  to  3  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  6004. 
Federal  Office  Building  6.  400  Maryland 
Avenue  SW..  Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Sylvia  D.  Fries,  Code  ADA-2. 
National  Aeronautics  and  Space 
Administration.  Washington.  DC  20546. 
202/453-8766. 

SUPPLEMENTARY  INFORMATION:  The 

NASA  Advisory  Council  was 
established  as  an  interdisciplinary  group 
to  advise  senior  management  on  the  full 
range  of  NASA's  programs.  poUcies.  and 
plans.  The  University  Relations  Task 
Force,  reporting  to  the  Council,  will 
examine  current  forecasts  of  future 
national  requirements  for  aerospace 
science  and  engineering  and  their 
supporting  university  infrastructiu^;  it 
will  also  evaluate  the  degree, 
mechanisms,  and  appropriateness  of 
NASA  support  for  university  programs 
in  these  fields.  The  Task  Force  is 
chaired  by  Dr.  Steven  Muller  and  is 
composed  of  11  members. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room, 
which  is  approximately  30  persons 
including  Task  Force  members  and  other 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

TYPE  OF  MEETING:  Open. 

Agenda: 
August  28. 1991 

9  a-m. — Introductory  Remarks. 

9:10  a.m. — NASA/University  Funding  Data. 

1  p.m. — NASA/Federal  Science  Grants 
Process. 

2  p.m. — NASA/University  Engineering 
Community. 

4  p.m. — Summary. 

5  p.m. — Adjourn. 

August  27.  1991 

9  a.m. — Universities  and  the  Federal 

GovemmenL 
11  a.m. — Format  for  Members'  PolL 

1  p.m.— NASA  Policy  Toward  Universities. 

2  p.m. — Task  Force  Report  Focus. 

3  p.m. — Adjourn. 

Dated:  July  30. 1991. 
John  W.  Gaff. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc  91-18361  Filed  8-1-01: 8:45  amj 
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NATIONAL  SOEMCE  FOUWDi 

Permit  Appfcadtons  Received 
ttte  Antarctic  ConMrwatton  Ad 

agency:  National  Science  Foui 

ACTION:  Notice  of  permit  apph< 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Publ 
95-541. 

SUMMART:  The  National  Sdem 
Foundation  (NSF)  ia  required  t 
notice  of  permit  appUcations  n 
conduct  activities  regulated  ub 
Antarctic  Conservabon  Act  of 
has  published  regulations  ondt 
Antarctic  Conservation  Act  of 
title  45  part  670  of  the  Code  of 
Regulations.  This  is  the  require 
of  permit  applicationa  receivec 

DATES:  Interested  parties  are  ii 
submit  written  data,  commentj 
with  respect  to  these  permit  ap 
by  September  3. 1981.  Permit 
applications  may  be  inspected 
interested  parties  at  the  Permil 
address  below. 

ADDRESSES:  Comments  should 
addressed  to  Permit  Office.  ro< 
Division  of  Polar  Programs,  Na 
Science  Foundation,  Washingt 
20550. 

FOR  FURTNCII  MFORMATtOM  COI 

Chariea  E.  Myers  at  the  above 

or  (202)  357-7817. 

SUPPLEMeWTARY  INFORMATION: 

National  Science  Foundation,  t 
directed  by  the  Antarctic  Cons 
Act  of  1978  (PaMic  Law  96-541 
developed  regulations  that  imp 
the  "Agreed  Meestires  for  the 
Conservation  of  Antarctic  Fauj 
Flora"  for  all  United  States  dti 
Agreed  Measures,  developed  b 
Antarctic  Treaty  Consultative 
recommended  establishment  o 
system  for  various  activities  in 
Antarctica  and  designation  of  i 
animals  and  certain  geographit 
requiring  special  protectioa  Tt 
regulations  establish  such  a  pe 
system  to  designate  Specially  I 
Areas  and  Sites  of  Special  Scic 
Interest 

The  applications  received  ar 
followr 
1.  AppQcanl 

William  R.  Fraaer.  Old  DominiaB  I 
Long  Lake,  MN  55356. 

Activity  for  %Vkkfa  PwuaH  RaqoM* 

Enter  specially  protected  area.  7 
applicant  is  conducting  research  oi 
requests  permiBsion  to  enter  Lilchf 
specially  protected  area  to  census 
nnd  seabirdi. 
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NASA  Advisory  Council  University 
Relations  Task  Force. 

DATES:  August  26. 1991.  9  a.m.  to  5  pjn.; 
and  August  27. 1991.  9  a.m.  to  3  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  6004. 
Federal  Office  Building  6.  400  Maryland 
Avenue  SW..  Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Sylvia  D.  Fries,  Code  ADA-2, 
National  Aeronautics  and  Space 
Administration,  Washington.  DC  20546. 
202/453-8766. 

SUPPLEMENTARY  INFORMATION:  The 

NASA  Advisory  Council  was 
established  as  an  interdisciplinary  group 
to  advise  senior  management  on  the  full 
range  of  NASA's  programs,  policies,  and 
plans.  The  University  Relations  Task 
Force,  reporting  to  the  Council,  will 
examine  current  forecasts  of  future 
national  requirements  for  aerospace 
science  and  engineering  and  their 
supporting  university  infrastructiu^;  it 
will  also  evaluate  the  degree, 
mechanisms,  and  appropriateness  of 
NASA  support  for  university  programs 
in  these  fields.  The  Task  Force  is 
chaired  by  Dr.  Steven  Muller  and  is 
composed  of  11  members. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room, 
which  is  approximately  30  persons 
including  Task  Force  members  and  other 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

TYPE  OF  MEETlNO:  Open. 

Agenda: 
August  26.  1991 

9  8.01. — InUtxluctory  Remarks. 

9:10  a.m. — NASA/University  Funding  Data. 

1  p.m. — NASA/Federal  Science  Granta 
Process. 

2  p.m. — NASA/University  Engineering 
Community. 

4  p.m. — Summary. 


—     5  p.m. — Adjourn. 

JTICSAND 

August  27.  1991 

noN 

9  a.m. — Universities  and  the  Federal 

CovemmenL 

11  a.m. — Format  for  Members'  PoU. 

dl  University 

1  p.m.— NASA  Policy  Toward  Universities 

;  Meeting 

2  p.m. — ^Task  Force  Report  Focus. 

3  p.m. — Adjouni. 

onautics  and 

Dated:  July  30, 1991. 

ting. 

John  W.  Gaff. 

ice  with  the 
imittee  Act  Public 
ed.  the  National 
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ing  meeting  of  the 


Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  91-18361  Filed  8-1-01:  8:45  am] 

BILLING  cow  7SN-01-« 


NATIONAL  SCtEMCE  FOUNDATION 

Permit  Applcattom  Received  Under 
ttte  Antercttc  Coneervatlon  Act  olltTfl 

AOENCy:  National  Science  Foundation. 

ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541. 

SUMMARV:  The  National  Sdence 
Foundation  (NSF]  is  required  to  publish 
notice  of  permit  appUcations  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservabon  Act  of  197a  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
title  45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  these  permit  applications 
by  September  3. 1991.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office. 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  OSice,  room  627, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington.  DC 
20550. 

FOR  FURTHER  MFORMATtOH  COKTACt: 
Charies  E.  Myers  at  ttie  above  address 
or  (202)  357-7817. 

supplemcntarv  information:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  96-541).  has 
developed  regulations  that  Implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultathr*  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protectioa  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  applications  received  are  as 
follows: 
1.  AppDcanl 

William  R.  Fraaer.  Old  Dominian  University. 
Long  Lake.  MN  SSSSa. 


Activity  for  Wkkfa  I 

Enter  specially  protected  area.  The 
applicant  is  conducting  research  on  birds  and 
requests  penrnssion  to  enter  Litchfield  bland 
specially  protected  aiea  (o  census  penguins 
nnd  seabirds. 


LocatiaB 

Litchfield  Island.  Antarctica  Peninsula 
area. 

Dates 

October  1991 — March  1982. 
2.  Appiicant 
Wiliam  R.  Fraser,  Okl  Dominkon  University, 

Long  Lake,  MN  55356. 

Activity  for  WUck  Pwmit  RaquMted 

Taking.  The  applicant  is  condocting 
research  on  the  effects  of  an  oil  spill  on 
seabirds.  He  requests  permission  to  band, 
weigh  and  measure  birds,  examine  stomach 
contents,  and  affix  radio  transmitters  to  op  to 
40  AdeUe  penguins  and  Skuas.  AH  birds  wiD 
be  released  unharmed  Species  to  be 
examined  are: 


Specie* 


Adelie  penguin 

Chinstrap  penguin.. 

Giant  Fulmar 

Kelp  GuU. 
South  Polar  Skua., 
Brown  Skva. 
Blue-Eyed  Shag.. 


xsn 

15 

400 

MO 

1.000 

50 
200 


Location 

Palmer  Station  area,  Antatctka. 
Dates 

October  1991  -March  1992. 
3.  Applicant 
William  R.  Fraser,  Old  Dominicm  University^ 

Long  Lake.  MN  S535B. 

Activity  lor  Wfaicb  Pwrnil  Raquestad 

Taking.  Import  into  USA.  The  appiicant  is 
conducting  long-term  ecological  rea*arcti.  and 
population  studies  of  penguins  and  seabirds. 
He  requests  permissian  to  take  iHrda  for  diet 
analysis.  The  following  will  l>e  taken: 


Species 

Emperor  penguin . 
Adelie  penguin..„ 
Chinstrap  penguin... 
Gentoo  penguin . 
Snow  Petrel . 
Antarctic  Petrel  ™ 
Cape  Petrel. 


Antarctic  Fuhnar. 
South  Polar  Skaa.. 
Kelp  Gull 


Number 

50 
SO 
80 
60 
75 
75 
75 
78 
25 
25 


Localtoa 

Antarctic  Peninsula  area.  Access  via  Poiar 
Duke  or  similar  sMp. 

Dates 

October  19ei-M«rch  1902. 
Charies  E.  Myers, 

Permit  Office,  DiviaJon  of  Polar  Programs. 
[FR  Doc  n-18319  Filed  8-1-81;  8:45  am) 


Speciel  Enipnseis  Penei  in  Metensts 
neaeeicii,  nonce  or  MeennQS 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pnbbc 
Law  92-463,  as  amended),  the  National 
Science  Fotmdation  annoimces  the 
following  meetings. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meetings  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  pn^prietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
pubhc.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  Government  in  the  Sunshine 
Act 

Name:  Special  Emphasis  Panel  in  Materials 
Research. 

Dates  and  Times: 
Aug.  20-21. 1991,  8:30  am-5  pm.  rm.  417C 
Sept.  04-05. 1991,  8:30  am-5  pm.  m.  48S, 
Sept.  12-13. 1991.  8:30  am-S  pm.  na.«n. 
SepL  19-^  1991,  8:50  am-6  pBk.rm.40a 
Sept.  23-24, 1991,  8:30  am-6  pm,  nn.  408. 

Place:  National  Science  Foundation,  1800  G 
Street  NW.,  Washington.  DC  20550. 

Type  of  Meeting:  Closed. 

Agenda:  To  proride  advice  and 
recommendations  conceroing  support  for 
SBIR  Phase  I  proposals. 

Contact  Person:  Dr.  Robert  J.  Reynik.  Head, 
Office  of  Special  Programs  in  Material. 
Division  of  Matenals  Research,  room  408, 
National  Science  FoundaUon.  Washington. 
DC  20550.  Telephone  (202)  3S7-07B1. 

Dated:  July  29.  IflBl. 
M.  Rebaoca  Winklw, 
Committee  Management  Officer. 
[FR  Doc  n-18318  PiUd  8-1-01;  8:45  am) 
■mawcooi  ims  oi  m 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Lower  Conifnoie  River  WedRre 
Antendments 

July  22, 1901. 

aoency:  Pacific  Northwest  Electric 
Power  and  Conservation  Plaaaieg 
Council  (Northwest  Power  Planning 
Council). 

ACTKNC  Notice  of  extension  of  comment 
period  on  proposed  wildlife 
amendments  to  the  Co)umt>ia  River 
Basin  Pish  and  Wildlife  Program  (Lower 
Columbia  River  wildlife  amendments). 
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summary:  On  March  10. 1991,  the 
Northwest  Planning  Council  voted  to 
initiate  proceedings  pursuant  to  section 
4(d)(1)  of  the  Northwest  Power  Act  16 
U.S.C.  839.  et  seq.].  to  consider 
amending  the  Columbia  River  Basin  Fish 
and  Wildlife  Program  (program)  to 
include  wildlife  loss  estimates  for  the 
McNary.  John  Day.  The  Dalles,  and 
Bonneville  hydroelectric  projects.  The 
Council  initially  requested  that  written 
comments  on  the  proposed  amendments 
be  submitted  through  July  10. 1991.  The 
Council  now  extends  the  deadline  for 
submission  of  written  comments  to  5 
p.m..  Pacific  time,  on  September  12. 1991. 
Comments  should  be  submitted  to 
Steven  Crow,  Director  of  Public  Affairs. 
851  SW.  Sixth  Avenue,  suite  1100. 
PorUand.  Oregon.  97204.  Comments 
should  be  clearly  marked  "Lower 
Columbia  Wildhfe  Comments.". 
F0«  FURTHER  INFORMATIOM  CONTACT 
For  further  informaiton  contact  the 
Council's  Public  Involvement  Division. 
851  SW.  Sixth  Avenue.,  suite  1100. 
Portland.  Oregon  97204  or  (503)  222- 
5161.  toll  free  1-800-222-3355. 

Bobbe  Fendall. 

Liaison  Officer. 

(FR  Doa  91-18314  Filed  8-l-«:  8:45  am| 

BtUJMG  CODE  OOOO-OtMi 


SMAU.  BUSINESS  ADMINISTRATION 

(Dedaratfon  of  Disaster  Loan  Areas  #2514] 

California;  Declaration  of  Disaster 
Loan  Area 

Los  Angeles  County  and  the 
contiguous  coimties  of  Kern,  Orange. 
San  Bernardino,  and  Ventura  in  the 
State  of  California  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
an  earthquake  which  occurred  June  28. 
1991.  Applications  for  loans  for  physical 
damage  as  a  result  of  Lhis  disaster  may 
be  filed  until  the  close  of  business  on 
September  9. 1991  and  for  economic 
injury  until  the  close  of  business  on 
April  13. 1992  at  the  address  listed 
below:  Disaster  Area  4  Office.  Small 
Business  Administration.  P.O.  Box 
13795,  Sacramento.  CA  95853-4795 
or  other  locally  announced  locations. 

The  interest  rates  are: 


For  physical  damage 


Homeowners  witti  credit  available  etse- 

•rfwre 

Homeowners    wMwut    cre«t     avalat)4e 

elsewhere „ 

Busviesses   with   credit   availabte   atse- 

wtiere _ _ 

Businesses  and  non-profit  organczations 

wnnout  credit  availaUe  elsewhere  ,. 


Petcenl 

Others  finOuding  non-profit  organizations) 
wrth  credit  avai!at)le  elsewhere _. 

9  125 

For  economic  tniury: 
Businesses  and  small  agricultural  coop- 
eratives without  credrt  availabte  eiae- 
where _ 

4.000 

8.000 
4.000 
8.000 
4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  251402.  For 
economic  injury  the  number  is  734100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  11. 1991. 
Patrkaa  Saiki. 
Administrator 

(FR  Doc  91-18381  Filed  fr-1-91;  8:45  am) 
SaUJNO  CODE  MaS-01-M 

(Delegation  of  Authority  Na  12-D.  Revision 
U 

RedelegatJon  of  Disaster  Assistance 

Delegation  of  Authoirty  No.  12-D  (48 
FR  9981)  is  hereby  superseded 
Delegation  of  Authority  No.  12-D 
(Revision  1).  This  revision  reflects  the 
organizational  changes  made  by  a 
reorganization  of  the  Finance  and 
Investment  Activities  of  the  Small 
Business  Administration.  Delegation  of 
Authority  No.  12-D  (Revision  1)  reads  as 
follows: 

I.  Pursuant  to  the  action  of  the 
Administrator  dated  February  12. 1990. 
the  following  authority  relating  to 
disaster  assistance  activities  is  hereby 
delegated  to  the  specific  positions  as 
indicated  herein: 

A  To  the  Assistant  Administrator  for 
Disaster  Assistance  as  follows: 

1.  To  declare  a  disaster  loan  area  in 
instances  where  the  President  has 
determined,  pursuant  to  Public  Law  100- 
707.  as  amended,  that  a  "major  disaster" 
has  occiuTed.  or  to  declare  a  disaster 
loan  area  for  Economic  Injury  Disaster 
Loans  upon  notification  that  the 
Secretary  of  Agriculture  has  declared  a 
nattu-al  disaster  for  that  area. 

2.  To  amend  declarations  made  under 
authority  of  paragraph  A.l  above. 

3.  To  authorize  the  acceptance  of 
disaster  loan  applications  after 
expiration  of  the  original  diaster  period 
or  extension  thereof. 

4.  To  approve  or  decline  applications 
for  home  or  business  physical  disaster 
loans,  economic  injury  disaster  loans, 
and  all  other  tjrpes  of  disaster  loans 
authorized  to  be  made  by  the  Agency, 
including  reconsideration  thereof,  and  to 
execute  authorizations  and 
modifications  pertaining  to  such  loans, 
including  waiving  the  limit  of  $500,000 
for  major  sources  of  employment  as 


permitted  by  section  7(c)(3)  of  the  Small 
Business  Act.  15  U.S.C  636(c)(3). 

5.  To  cancel  reinstate,  modify,  and 
amend  authorizations  for  disaster  loans. 

6.  To  extend  disbursement  periods 
without  hmitation  for  disaster  loans. 

7.  To  determine  eligibility  and  make 
size  determinations  of  disaster  loan 
applicants. 

8.  To  close  and  disburse  approved 
disaster  loans. 

9.  To  establish  disaster  field  offices 
and  to  obligate  the  Small  Business 
Administration,  through  the  General 
Ser\'ice8  Administration,  for  the  rental 
of  office  space  and  ancillary  services 
and  to  close  disaster  field  offices  when 
no  longer  advisable  to  maintain  such 
offices. 

10.  To  appoint  any  lender  in  the 
processing  area  as  a  processing 
representative. 

11.  To  hire,  reassign,  and  terminate 
disaster  permanent  cadre,  and 
temporary  employees,  as  necessary.  • 

12.  To  take  necessary  actions  with 
respect  to  personnel,  financial 
management,  and  administrative 
activities. 

13.  To  contract  for  supplies,  materiaL 
and  equipment,  printing  (Government 
sources  only),  transportation, 
communications,  and  special  services 
for  the  Agency  pursuant  to  chapter  4  of 
tide  41.  U.S.C.,  as  amended,  subject  to 
limitations  contained  in  section  257  (a) 
and  (b)  of  that  chapter. 

14.  To  amend,  suspend,  or  revoke 
authority  delegated  t6  any  position 
listed  below. 

15.  The  authority  delegated  herein' 
may  be  redelegated.  except  for  the 
authority  provided  in  paragraphs  Al 
and  A2  above. 

16.  The  authority  delegated  herein 
may  be  exercised  by  an  SBA  employee 
officially  designated  as  Acting  in  such 
position. 

U.  Pursuant  to  the  authority  delegated 
to  the  Assistant  Administrator  for 
Disaster  Assistance,  authority  relating 
to  disaster  assistance  activities  is 
hereby  redelegated  as  follows: 

A.  To  the  Area  Director  (Disaster)  as 
follows: 

1.  To  approve,  up  to  the  statutory 
limit,  or  decline,  applications  for  home 
and  business  physical  disaster  loans, 
economic  injury  disaster  loans,  and  all 
other  types  of  disaster  loans  authorized 
to  be  made  by  the  Agency,  including 
reconsideration  thereof,  and  to  execute 
authorizations  and  modifications 
pertaining  to  such  loans. 

2.  To  cancel,  reinstate,  modify,  and 
amend  authorizations  for  disaster  loans. 

3.  To  authorize  the  acceptance  of 
disaster  loan  applications  after 


expiration  of  the  original  disat 
o»  extension  thereof. 

4.  To  determine  eligibility  ai 
size  determinations  of  disastei 
applicants. 

5.  To  extend  disbursement  p 
without  limitation,  for  disastei 

6.  To  close  and  disburse  apf 
disaster  loans,  except  loans  w 
delegatee  previously  approvec 
recommended  approval. 

7.  To  estabUsh  disaster  field 
and  to  obligate  the  Small  Busii 
Administration,  through  the  G 
Services  Administration,  for  tl 
of  office  space  and  ancillary  s 
and  to  close  disaster  field  oflii 
no  longer  advisable  to  maintai 
offices. 

8.  To  appoint  any  lender  in  I 
disaster  area  as  a  processing 
representadve. 

9.  To  hire,  reassign,  and  terr 
disaster  permanent,  cadre,  am 
temporary  employees,  as  nece 

10.  To  take  necessary  actior 
respect  to  personnel,  financial 
management  and  administrat 
activities. 

11.  To  contract  for  supplies, 
and  equipment  printing  (Gove 
sources  only),  transportation, 
communication,  and  special  si 
the  Agency  pursuant  to  chapti 
41.  U.S.C.  as  amended,  subjec 
limitations  contained  In  sectio 
and  (b)  of  that  chapter. 

12.  To  amend,  suspend,  or  n 
authority  delegated  to  any  poi 
listed  below. 

13.  The  authority  delegated 
may  not  be  redelegated. 

14.  The  authority  delegated 
may  be  exercised  by  an  SBA  i 
officially  designated  as  Actin| 
position. 

B,  To  the  Assistant  Area  Di) 
Loan  Processing  as  follows: 

1.  To  approve,  up  to  the  stat 
limit,  or  detHine.  applications  I 
and  business  physical  disaste 
economic  injury  disaster  loam 
other  types  of  disaster  loans  s 
to  be  made  by  the  Agency,  inc 
reconsideration  thereof,  and  t 
authorizations  and  modificadi 
pertaining  to  such  loans. 

2.  To  cancel,  reinstate,  mod 
amend  authorizations  for  diss 

3.  To  authorize  the  acceptai 
disaster  loan  applications  afte 
expiration  of  the  original  disai 
or  extension  thereof. 

4.  To  determine  eligibility  ol 
loan  applicants. 

5.  To  extend  disbtirsement  i 
without  limitation  for  disaster 

6.  To  dose  and  disburse  ap| 
unsecured  disaster  loans,  exci 


I  /  Friday.  August  2,  1991  /  Notices 
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permitted  by  section  7(c)(3)  of  the  Small 
Business  Act.  15  U.S.C.  636(c)(3). 

5.  To  cancel,  reinstate,  modify,  and 
amend  authorizations  for  disaster  loans. 

6.  To  extend  disbursement  periods 
without  hmitation  for  disaster  loans. 

7.  To  determine  eligibility  and  make 
size  determinations  of  disaster  loan 
applicants. 

6.  To  close  and  disburse  approved 
disaster  loans. 

9.  To  establish  disaster  field  ofTices 
and  to  obligate  the  Small  Business 
Administration,  through  the  General 
Ser\'ices  Administration,  for  the  rental 
of  office  space  and  ancillary  services 
and  to  close  disaster  field  offices  when 
no  longer  advisable  to  maintain  such 
offices. 

10.  To  appoint  any  lender  in  the 
processing  area  as  a  processing 
representative. 

11.  To  hire,  reassign,  and  terminate 
disaster  permanent  cadre,  and 
temporary  employees,  as  necessary. 

12.  To  take  necessary  actions  with 
respect  to  personnel,  financial 
management,  and  administrative 
activities. 

13.  To  contract  for  supplies,  material 
and  equipment,  printing  (Government 
sources  only],  transportation, 
communications,  and  special  services    , 
for  the  Agency  pursuant  to  chapter  4  of 
title  41,  U.S.C.,  as  amended,  subject  to 
limitations  contained  in  section  257  (a) 
and  (b)  of  that  chapter. 

14.  To  amend,  suspend,  or  revoke 
authority  delegated  t6  any  position 
listed  below. 

15.  The  authority  delegated  herein 
may  be  redelegated.  except  for  the 
authority  provided  in  paragraphs  Al 
and  A2  above. 

16.  The  authority  delegated  herein 
may  be  exercised  by  an  SBA  employee 
officially  designated  as  Acting  in  such 
position. 

U.  Pursuant  to  the  authority  delegated 
to  the  Assistant  Administrator  for 
Disaster  Assistance,  authority  relating 
to  disaster  assistance  activities  is 
hereby  redelegated  as  follows: 

A.  To  the  Area  Director  (Disaster)  as 
follows: 

1.  To  approve,  up  to  the  statutory 
limit,  or  decline,  applications  for  home 
and  business  physical  disaster  loans, 
economic  injury  disaster  loans,  and  all 
other  types  of  disaster  loans  authorized 
to  be  made  by  the  Agency,  including 
reconsideration  thereof,  and  to  execute 
authorizations  and  modifications 
pertaining  to  such  loans. 

2.  To  cancel,  reinstate,  modify,  and 
amend  authorizations  for  disaster  loans. 

3.  To  authorize  the  acceptance  of 
disaster  loan  applications  after 


expiration  of  the  original  disaster  period 

o>  extension  thereof. 

4.  To  determine  eligibility  and  make 
size  determinations  of  disaster  loan 
applicants. 

5.  To  extend  disbursement  periods, 
without  limitation,  for  disaster  loans. 

6.  To  close  and  disburse  approved 
disaster  loans,  except  loans  which  the 
delegatee  previously  approved  or 
recommended  approval. 

7.  To  estabUsh  disaster  field  offices 
and  to  obligate  the  Small  Business 
Administration,  through  the  General 
Services  Administration,  for  the  rental 
of  office  space  and  ancillary  services 
and  to  close  disaster  field  offices  when 
no  longer  advisable  to  maintain  such 
offices. 

8.  To  appoint  any  lender  in  the 
disaster  area  as  a  processing 
representadve. 

9.  To  hire,  reassign,  and  terminate 
disaster  permanent,  cadre,  and 
temporary  employees,  as  necessary. 

10.  To  take  necessary  actions  with 
respect  to  personnel,  financial 
management,  and  administrative 
activities. 

11.  To  contract  for  supplies,  materials, 
and  equipment,  printing  (Government 
sources  only),  transportation, 
communication,  and  special  services  for 
the  Agency  pursuant  to  chapter  4  of  title 
41,  U.S.C.,  as  amended,  subject  to  the 
limitations  contained  in  section  257  (a) 
and  (b)  of  that  chapter. 

12.  To  amend,  suspend,  or  revoke 
authority  delegated  to  any  position 
listed  below. 

13.  The  authority  delegated  herein 
may  not  be  redelegated. 

14.  The  authorify  delegated  herein 
may  be  exercised  by  an  SBA  employee 
officially  designated  as  Acting  in  that 
position. 

B.  To  the  Assistant  Area  Director  for 
Loan  Processing  as  follows: 

1.  To  approve,  up  to  the  statutory 
limit,  or  decline,  applications  for  home 
and  business  physical  disaster  loans, 
economic  injury  disaster  loans,  and  all 
other  types  of  disaster  loans  authorized 
to  be  made  by  the  Agency,  including 
reconsideration  thereof,  and  to  execute 
authorizations  and  modifications 
pertaining  to  such  loans. 

2.  To  cancel,  reinstate,  modify  and 
amend  authorizations  for  disaster  loens. 

3.  To  authorize  the  acceptance  of 
disaster  loan  applications  after 
expiration  of  the  original  disaster  period 
or  extension  thereoL 

4.  To  determine  eligibility  of  disaster 
loan  applicants. 

5.  To  extend  disbtirsement  periods 
without  limitation  for  disaster  loans. 

6.  To  doss  and  disburse  approved 
unsecured  disaster  Loans,  except  loans 


which  the  delegatee  previously 
approved  or  recommended  approval. 

7.  The  authority  delegated  hierein  may 
not  be  redelegated. 

8.  The  authority  delegated  herein  nxay 
not  be  exercised  by  an  SBA  employee 
officially  designated  as  Acting  in  that 
position. 

C.  To  the  Disaster  Branch  Manager  as 
follows: 

1.  To  establish  disaster  branch  field 
offices  and  to  obligate  the  Small 
Business  Administration,  through  the 
General  Services  Administration,  for  the 
rental  of  office  space  and  ancillary 
services  and  to  close  disaster  field 
offices  when  no  longer  advisable  to 
maintain  such  offices. 

2.  To  hire,  reassiga  and  terminate 
disaster  employees  as  necessary,  and 
reassign  permanent  and  cadre 
employees  as  necessary. 

3.  To  take  necessary  actions  with 
respect  to  personnel,  financial 
management,  and  administrative 
activities. 

4.  To  contract  for  supplies,  materials, 
and  equipment,  printing  (Government 
sources  only),  transportation, 
communications,  and  special  services 
for  the  Agency  pursuant  to  chapter  4  of 
tide  41,  U.S.C.,  as  amended,  subject  to 
the  limitations  contained  in  section  257 
(a)  and  (b)  of  that  chapter. 

5.  The  authority  delegated  herein  may 
not  be  redelegated. 

6.  The  authority  delegated  herein  may 
be  exercised  by  an  SBA  employee 
officially  desipiated  as  Acting  in  that 
position. 

D.  To  the  Supervisory  Loan  Officer 
(Disaster)  as  follows: 

1.  To  approve,  op  to  the  statutory 
limit  or  decline,  applications  for  home 
and  physical  disaster  loans,  economic 
injury  disaster  loans,  and  all  other  types 
of  disaster  loans  authorized  to  be  made 
by  the  Agency,  including 
reconsideration  thereof,  and  to  execute 
authorizations  and  modifications 
pertaining  to  such  loans. 

2.  To  cancel,  reinstate,  modify,  and 
amend  authorizations  for  disaster  loans. 

3.  To  determine  eligibility  of  disaster 
loan  applicants. 

4.  To  extend  disbursement  periods  for 
disaster  kwns  up  to  6  months 
cumulative  (on  fully  undisbursed  loans 
only). 

5.  To  dose  and  disburse  approved 
unsecured  disaster  loans,  except  loans 
which  the  delegatee  previously 
approved  or  recommended  approvaL 

6.  The  authority  delegated  herein  may 
not  be  redelegated. 

E.  To  the  Area  Counsel  (Disaster)  as 
follows: 

1.  To  dose  and  disburse  approved 
disaster  loans. 


2.  The  authority  delegated  herein  may 
not  be  redelegated. 

3.  The  authorify  delegated  heran  may 
be  exercised  by  an  SBA  employee 
officially  designated  as  Acting  in  that 
position. 

F.  To  the  Attorney,  Area  Office 
(Disaster)  as  foUowsr 

1.  To  close  and  disberse  approved 
disaster  loans. 

2.  The  authorify  delegated  hereht  may 
not  be  redelegated. 

3.  The  authorify  delegated  herein  may 
be  exercised  by  an  SBA  employee 
officially  designated  as  Acting  in  that 
positioiL 

Dated:  July  25, 19S>L 
Patrida  F.  Saiki. 
Adntiai$tmtati 
[FR  Doc.  91-18380  Filed  8-1-01;  8:45  am) 

BHJJNOCOOI  I 


[Delegation  of  Auttwrtty  N*.  12-«; 
3] 


eoeiegaiipn  or  invwinwni  mwvhiss^ 
Hnandal, 


Delegation  of  Authority  No.  12rB 
(Revision  2)  (49  FR  11049]  is  hereby 
superseded  by  Delegation  of  Authorify 
No.  12-B  (Revision  3).  This  revision 
reflects  the  organizational  changes 
made  by  a  reorganization  of  the  Finance 
end  Investment  activritias  of  the  SmaQ 
Business  Administration.  Delegation  of 
Authorify  No.  12-B  (Revision  3)  reads  as 
follows. 

1.  Pursuant  to  the  action  of  the 
Administrator  dated  February  12, 19ga 
the  following  authority  relatuig  to  surefy 
bond  guarantee  activities  is  hoeby 
delegated  as  indicated  herein: 

A.  To  the  Assistant  Administrator  for 
Surefy  Guarantees  as  follows: 

1.  To  take  any  and  all  actions 
necessary  to  carry  out  the  provisions  ol 
part  B  of  title  IV  of  the  Small  Business 
Act  of  1958  as  amended,  and  the 
regulations  promulgated  thereunder, 
without  limitation,  including  the 
following: 

a.  To  guarantee  sureties  of  small 
business  against  portions  of  losses 
resulting  firom  breach  of  bid  payment  or 
performance  bonds  and  bonds  ancillary 
thereto,  on  contracts  up  to  the  statutory 
hmit. 

b.  To  approve  or  decline  all  claim 
reimbursement  requests  &om 
participating  surety  companies  on 
contract  defaalts  bonded  with  SBA 
guarantees. 

c.  To  take  all  necessary  actions  ia 
connection  with  estabUshing  SBA  loss 
reserves  for  potential  liability  on 
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contract  defaults  under  guaranteed 
bonds. 

d.  To  enter  into  agreements  with 
participating  surety  and/or  insurance 
companies  and  to  modify  and  revise  tlie 
same  whenever  necessary. 

e.  To  approve  or  decline  applications 
for  guarantees  received  from 
participating  surety  and/or  insurance 
companies. 

f.  To  take  all  necessary  actions  in 
connection  with  the  servicing, 
administration,  collection  and  payment 
of  claims  arising  under  surety  bond 
guarantees  upon  default 

g.  To  make  size  and  eligibility 
determinations  for  the  purpose  of  the 
surety  bond  guarantee  program. 

2.  This  redelegation  does  not 
authorize  anyone  serving  in  the  above 
position: 

a.  To  sell  any  primary  obligations  or 
other  evidence  of  indebtedness  owed  to 
the  Agency  for  a  sum  less  than  the  total 
amount  due  thereof. 

b.  To  deny  liability  of  the  Small 
Business  Administration  under  terms  of 
participation  or  guaranfy  agreement  or 
to  initiate  a  suit  for  recovery  from  a 
participation  or  guaranfy  agreement 

c.  To  accept  or  reject  a  compromise 
settlement  of  an  indebtedness  owed  to 
the  Agency  in  connection  with  any 
matter  covered  hereunder  for  a  sum  less 
than  the  amount  due  thereon.  {Authority 
for  any  other  compromise  settlements  is 
delegated  to  the  Central  Office  Qaims 
Review  Committee,  see  Delegation  of 
Authorify  No.  12-A). 

3.  The  authorify  delegated  herein  may 
be  redelegated. 

4.  The  authority  delegated  herein  may 
be  exercised  by  any  SBA  employee 
officially  designated  as  Acting  Assistant 
Administrator  for  Surety  Guarantees,  as 
appropriate. 

Dated:  July  25. 1991. 
Patricia  F.  Saiki. 
Administrator. 
(FR  Doc.  91-18379  Filed  8-1-91: 8:45  am] 

HLUNQ  CODE  MnS«1-« 


[Deiegatton  of  Authority  Na  12-6,  Revision 
3] 

Redelegation  of  Investment  Activities; 
Financial  Assistance 

Delegation  of  Authorify  No.  12-^ 
(Revision  2)  [49  FR  11048)  is  hereby 
superseded  by  Delegation  of  Authorify 
No.  12-A  (Revision  3).  This  revision 
reflects  the  organizational  changes 
made  by  a  reorganization  of  the  Finance 
and  Investment  activities  of  the  Smafl 
Business  Administration.  Delegation  of 
Authorify  No.  12-B  (Revision  3)  reads  as 
follows: 


L  Pursuant  to  the  action  of  the 
Administrator  dated  February  12. 1990. 
the  following  authorify  relating  to 
investment  activities  is  redelegated  to 
the  specific  positions  indicated  herein  as 
follows: 

A.  To  the  Associate  Administrator  for 
Investment  as  follows: 

1.  To  take  any  and  all  actions 
necessary  to  carry  out  the  provisions  of 
title  L II.  and  III  (exclusive  of  all  of 
section  310  of  title  III  except  that 
provision  in  subsection  (b)  which 
requires  Licensees  to  report  to  the 
Administration  at  such  time  and  in  such 
form  as  the  Administration  may  require) 
of  the  Small  Business  Investment  Act  of 
1958,  as  amended,  and  the  regulations 
promulgated  thereunder,  including, 
without  limitation,  all  necessary  action 
in  connection  with  the  purchasing  of  the 
preferred  stock,  or  guaranteeing  of 
debentures  issued  by,  Small  Business 
Investment  Companies  licensed  under 
section  301(c)  or  301(d)  of  the  Small 
Business  Investment  Act  of  1958,  the 
serving,  administration,  collection,  and 
sale  of  such  stock  and  such  debentures, 
and  related  loans,  obligations,  and 
properfy  (real,  personal,  or  mixed, 
tangible,  or  intangible)  held  by  or 
assigned  to  SBA  and  arising  out  of 
activities  under  seiid  Act  and,  in 
connection  therewith,  to  conduct  all 
liquidation  activities,  including  deciding 
whether  to  accept  or  reject  compromise 
settlement  of  an  indebtedness  owed  to 
the  Agency  in  connection  with  any 
matter  covered  hereunder,  including  all 
offers  of  settlement  for  a  sum  less  than 
the  full  value  of  obligations  owed  the 
SBA.  (Authorify  for  any  other 
compromise  settlements  is  delegated  to 
the  Central  Office  Claims  Review 
Committee,  see  Delegation  of  Authorify 
12-A). 

2.  This  redelegation  does  not 
authorize  anyone  serving  in  the  above 
position  to  deny  liability  of  the  Small 
Business  Administration  under  terms  of 
participation  or  guarantee  agreement  or 
to  initiate  a  suit  for  recovery  from  a 
participation  or  guarantee  agreement 

3.  The  authority  delegated  herein  may 
be  redelegated. 

4.  The  authorify  delegated  herein  may 
be  exercised  by  any  SBA  employee 
officially  designated  as  Acting 
Associate  Administrator  for  Investment 
as  appropriate. 

Dated:  July  25, 1991. 
Patrida  F.  Saiki. 
Administrator. 
[FR  Doc  91-18378  Filed  8-1-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGO  91-040] 

Chemical  Transportation  Advisory 
Committee  (CTAC)  Annual  Meeting 

AQEMCV:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  Chemical  Transportation 
Advisory  Committee  (CTAC)  annual 
meeting  will  be  held  on  Wednesday. 
August  21, 1991  in  room  2415,  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001.  The  meeting  is  scheduled  to  begin 
at  9:30  a.m.  and  end  at  4  p.m. 
The  agenda  for  the  meeting  follows: 

1.  Opening  remarks. 

2.  U.S.  Coast  Guard  Remarks. 

3.  Introduction  of  new  members. 

4.  General  interest  topics. 

Ben2ene  Regulations  (Written  Brief) 
Tankerman  Regulations  (Written  Brief) 
TSAC  Work— Part  151  (Written  Brief) 

5.  Subcommittee  reports: 
TSAC  (Part  151  Liaison) 
Marine  Vapor  Recovery 
MOSH 

Coal  Tar 

IGS 

Filling  Limits 

Fire  Fighting  Media  Review/Foam 

6.  New  Tasks/Initiatives. 

7.  International  Activities  Update. 

8.  Other  business. 

9.  Closing. 

Attendance  at  this  meeting  Is  open  to  the 
public.  Members  of  the  public  may  present 
oral  statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements  should 
notify  the  Executive  Director  of  CTAC  no 
later  than  the  day  l>efore  the  meeting.  Any 
member  of  the  public  may  present  a  written 
statement  to  the  Committee  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

CDR  K.J.  Eldridge  or  Dr.  M.C. 
Pamarouskis,  U.S.  Coast  Guard 
Headquarters  (G-MTH-1),  2100  Second 
Street  SW..  Washington.  DC  20593-0001. 
(202)287-1577. 

Dated:  July  24, 1991. 
D.H.  Whitten. 

Deputy  Chief.  Office  of  Marine  Safely. 
Security  and  En  vironmental  Protection. 

(FR  Doc.  91-18385  Filed  8-1-91:  8:45  am] 

BIUJNQ  COOf  «»tO-14-M 


[CQ08  M-19] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Offshore 
Waterway  Management  Subcommittee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 


L.  92-463;  5  U.S.C.  app.  I)  m 

hereby  given  of  a  meeting  o 
Offshore  Waterway  Manag 
Subcommittee  of  the  Housti 
Galveston  Navigation  Safel 
Committee.  The  meeting  wi 
Thursday,  August  29, 1991, ; 
Blackthorn  Pavihon.  at  the  ^ 
Guard  Base,  Galveston,  Te: 
meeting  is  scheduled  to  beg 
a.m.  and  end  at  12  Noon.  Tl 
the  meeting  consists  of  the : 
items: 

1.  Call  to  Order. 

2.  Discussion  of  previous  recon 
made  by  the  hill  Advisory  G 
the  Offshore  Waterway  Mar 
Subcommittee. 

3.  Presentation  of  any  addition 
for  consideration  by  the  Sub 

4  Adjournment 

The  meeting  is  open  to  the  pi 
of  the  public  may  present  writ! 
statements  at  the  meeting. 

Additional  Information  may 
from  Lieutenant  Commander  E 
USCG.  Executive  Secretary.  Hi 
Galveston  Navigation  Safety  ^ 
Committee,  c/o  Commander,  E 
Guard  District  (oan),  room  1201 
Federal  Building,  501  Magazine 
Orleans,  LA  70130-3396,  telepb 
(504)589-1686. 

Dated:  July  23, 1991. 
T.  0.  Fiaher, 

Captain,  U.S.  Coast  Guard  Con 
Coast  Guard  Dist,  Acting. 

[FR  Doc.  91-18387  Filed  8-1-01 

MLUNO  COOe  4*10-1«4I 


(CQD8  90-17] 

Houston/Galveston  Navlg 
Advisory  Committee 

Pursuant  to  section  10(a)| 
Federal  Advisory  Committc 
L.  92-463;  5  U.S.C.  app.  I)  n< 
hereby  given  of  the  twenfy- 
meetings  of  the  Houston/G 
Navigation  Safety  Advisor] 
The  meeting  will  be  held  oi 
September  26, 1991,  int  the 
room  of  the  Houston  Pilots 
South  Loop  East  Houston, 
meeting  is  scheduled  to  bej 
approximately  9  a.m.  and  e 
approximatefy  1  p.m.  The  a 
meeting  consists  of  the  foll< 

1.  Call  to  Order. 

2.  Presentation  of  the  minutes  i 
and  Inshore  Waterways  Sub 
and  discussion  of  recomroen 

3.  Discussion  of  previous  recor 
made  by  the  Committee. 

4.  Presentation  of  any  addition 
for  consideration  of  the  Com 

5.  Adjournment. 

The  purpose  of  this  Advisor; 
to  provide  recommendations  a 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(CGO  91-040] 

Chemical  Transportation  Advisory 
Committee  (CTAC)  Annual  Meeting 

AQENCV:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  Chemical  Transportation 
Advisory  Committee  (CTAC)  annual 
meeting  will  be  held  on  Wednesday. 
August  21. 1991  in  room  2415,  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washinglon.  DC  20593- 
0001.  The  meeting  Is  scheduled  to  begin 
at  9:30  a.m.  and  end  at  4  p.m. 
The  agenda  for  the  meeting  follows: 

1.  Opening  remarks. 

2.  U.S.  Coast  Guard  Remarks. 

3.  Introduction  of  new  members. 

4.  General  interest  topics. 

Benzene  Regulations  (Written  Brief) 
Tankerman  Regulations  (Written  Brief) 
TSAC  Work— Part  151  (Written  BrieQ 

5.  Subcommittee  reports: 
TSAC  (Part  151  liaison) 
Marine  Vapor  Recovery 
MOSH 

Coal  Tar 

IGS 

Filling  Ljmits 

Fire  Fightino  Media  Review/Foam 
&  New  Tasks/Initiatives. 
7.  International  Activities  Update. 

6.  Other  business. 
9.  Closing. 

Attendance  at  this  meeting  Is  open  to  the 
public.  Members  of  the  public  may  present 
oral  statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements  should 
notify  the  Executive  Director  of  CTAC  no 
later  than  the  day  before  the  meeting.  Any 
member  of  the  public  may  present  a  written 
statement  to  the  Committee  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

CDR  K.J.  Eldridge  or  Dr.  M.C. 
Pamarouskis,  U.S.  Coast  Guard 
Headquarters  (G-MTH-1),  2100  Second 
Street  SW..  Washington.  DC  20593-0001. 
(202)287-1577. 

Dated:  July  24. 1991.  "     *='* 

D,H.  Whitten. 

Deputy  Chief.  Office  of  Marine  Safety. 
Security  and  En  vimnmenlal  Protection. 

(FR  Doc.  91-18385  Filed  8-1-91;  8:45  am] 

WUMQ  COOC  4S10-14-H 


(CGD8  M-19] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  Offshore 
Waterway  Management  Sul>commlttee 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 


L.  92-483:  5  U.S.C.  app.  I]  notice  is 
hereby  given  of  a  meeting  of  the 
Offshore  Waterway  Management 
Subcommittee  of  the  Houston/  < 

Galveston  Navigation  Safety  Advisory 
Committee.  The  meeting  will  be  held  on 
Thursday.  August  29, 1991,  in  the 
Blackthorn  Pavilion,  at  the  U.S.  Coast 
Guard  Base.  Galveston.  Texas.  The 
meeting  is  scheduled  to  begin  at  10:30 
a.m.  and  end  at  12  Noon.  lifie  agenda  for 
the  meeting  consists  of  the  following 
items: 

1.  Call  to  Order. 

2.  Discussion  of  previous  recommendations 
made  by  the  hill  Advisory  Committee  and 
the  Offshore  Waterway  Management 
Subcommittee. 

3.  Presentation  of  any  additional  new  items 
for  consideration  by  the  Subcommittee. 

4.  Adjourmnent 

The  meeting  is  open  to  the  public.  Members 
of  the  public  may  present  written  or  oral 
statements  at  the  meeting. 

Additional  information  may  t>e  obtained 
from  Lieutenant  Commander  E.  N.  Funk. 
USCG,  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander.  Eighth  Coast 
Guard  District  (oan),  room  1209,  Hale  Boggs 
Federal  Building,  501  Magazine  Street,  New 
Orleans,  LA  70130-3396,  telephone  number 
(504)589-4666. 

Dated:  ]uly  23. 1991. 
T.  D.  Fisher, 

Captain.  U.S.  Coast  Guard  Commander.  8th 
Coast  Guard  DisL,  Acting. 
[FR  Doc.  91-18387  Filed  8-1-91;  8:45  am] 

MLUNO  COOC  4t10-1«4l 

(CGM  90-17] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  app.  I)  notice  is 
hereby  given  of  the  twenty-seventh 
meetings  of  the  Houston/Galveston 
Navigation  Safety  Advisory  Committee. 
The  meeting  will  be  held  on  Thursday, 
September  26, 1991,  int  the  conference 
room  of  the  Houston  Pilots  Office,  8150 
South  Loop  East  Houston,  Texas.  The    , 
meeting  is  scheduled  to  begin  at 
approximately  9  a.m.  and  end  at 
approximately  1  p.m.  The  agenda  for  the 
meeting  consists  of  the  following  items: 

1.  Call  to  Order. 

2.  Presentation  of  the  minutes  of  the  Offshore 
and  Inshore  Waterways  Subcommittees 
and  discussion  of  recommendations. 

3.  Discussion  of  previous  recommendations 
made  by  the  Committee. 

4.  Presentation  of  any  additional  new  items 
for  consideration  of  the  Committee. 

5.  Adjournment. 

The  purpose  of  this  Advisory  Committee  is 
to  provide  recommendations  and  guidance  to 


the  Commander,  Eight  Coast  Guard  District 
on  navigation  safety  matters  affecting  the 
Houston/Galveston  area. 

The  meeting  is  open  to  the  public.  Members 
of  the  pubhc  may  present  written  or  oral 
statements  at  the  meeting. 

Additional  information  may  be  olrtained 
from  Lieutenant  Commander  E  N.  Funk. 
USCG.  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eight  Coast 
Guard  District  (oan).  room  1209,  Hale  Boggs 
Federal  Building.  501  Magazine  Street,  New 
Orleans,  LA  70130-3396,  telephone  number 
(504)589-4688. 

Dated:  )uly  23, 1991. 
TJ).  Fisher, 

Captain,  U.S.  Coast  Guard  Commander.  8th 
Coast  Guard  Dist,  Acting. 
[FR  Doc  91-18388  Filed  fr-1-91;  8:45  am] 

WLLMO  COOC  4tie-144t 


(CQD8  90-16] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee;  inshore 
Waterway  Management  Subcommittee 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  Inshore 
Waterway  Management  Subcommittee 
of  the  Houston/Galveston  Navigation 
Safety  Advisory  Committee,  the  meeting 
will  be  held  on  Thuirsday,  August  29, 
1991.  in  the  Blackthorn  Pavilion,  at  the 
U.S.  Coast  Guard  Base.  Galveston. 
Texas.  The  meeting  is  scheduled  to 
begin  at  09:00  A.M.  and  end  at  10:30 
AJ^.  The  agenda  for  the  meeting 
consists  of  the  following  items: 

1.  Call  to  Order. 

2.  Discussion  of  previous  recommendstions 
made  by  the  full  Advisory  Committee  and 
the  Inshore  Waterway  Management 
Sul>committee. 

3.  Presentation  of  any  additional  new  items 
for  consideration  of  the  Subcommittee. 

4.  Adjournment. 

The  meeting  is  open  to  the  pubMc.  Members 
of  the  public  may  present  written  or  oral 
statements  at  the  meeting. 

Additional  information  may  be  obtained 
from  Lieutenant  Commander  E.N.  Funk, 
USCG.  Executive  Secretary,  Houston/ 
Galveston  Navigation  Safety  Advisory 
Committee,  c/o  Commander,  Eighth  Coast 
Guard  District  (oan).  room  1209,  Hale  Boggs 
Federal  Building.  501  Magazine  Street,  New 
Orleans,  LA  70130-3396,  telephone  number 
(504)589-4686. 

Dated:  ]uly  23, 1991. 
TJ).  Fisher, 

Captain  U.&  Coast  Guard  Commander,  8th 
Coast  Guard  DisL.  Acting. 
[FR  Doc.  91-18388  Filed  8-1-91: 8:45  am] 

•lUJNO  CODE  4t1»-14m 


Federal  Railroad  Administration 

Petition  for  Exemption  or  Waiver  of 
Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  exemptions 
from  or  waiver*  of  compliance  with  a 
requirement  of  its  safety  standards.  The 
individual  petitions  are  described 
below,  including  the  party  seeking  relief, 
the  regulatory  provisions  involved,  and 
the  nature  of  the  relief  t>eing  requested.  ■ 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticiapte 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment  they 
should  notify  FRA  in  writing,  before  the 
end  of  the  comment  period  and  specify  ; 
the  basis  for  their  request 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  numb>er  (e.g..  Waiver 
PeUtion  Docket  Number  RSGM-01-7) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel.  Federal  Railroad 
Administratioii,  Nassif  Building.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Communications  received  before 
September  16, 1991,  will  be  considered 
by  FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examiiiation  during  regular  business 
hours  (9  a.m.-6  p.m.)  in  room  8201. 
Nassif  Building,  400  Seventh  Street  SW^ 
Washington,  D.C.  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Atlanta,  Stone  Mountain  and  Uthonia 
Railway  Company  (Waiver  Petition 
Docket  Number  RSGM  91-7) 

The  Atianta.  Stone  Mountain  and 
Lithonia  Railway  Company  (ASML) 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  CFR  part  223)  for 
one  locomotive.  The  petitioner  operates 
on  approximately  4.3  miles  of  track 
between  their  quarry  and  an  biterchangp 
with  CSX  in  LiUionia,  Georgia. 
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Waccanuw  Coast  Line  Raikoed 
Company  (Wavier  Petition  Docket  No. 
RSGM  91-8) 

The  Waccamaw  Coast  Line  Railroad 
Company  (WCLR)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
locomotive.  The  railroad  operates  over 
approximately  14  miles  of  track  between 
Conway  and  Myrtle  Beach,  South 
Carolina.  The  railroad  states  the 
locomotive  is  used  exclusively  in 
switching  service.  It  is  equipped  with 
satiety  glass  and  there  is  no  record  of 
vandalism  relating  to  glazing. 

R-I-  Corman  Railroad  Corporatioo 
(Wavier  Petitioa  Dockst  Number  RSGM 
91-9) 

The  R.J.  Corman  Railroad  Corporation 
(RJCR)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  pertaining  to:  two  locomotives 
used  in  dirmer  train  service  on  the 
Bardstown  Line  (Bardstown  Junction — 
Bardfttown.  Kentucky),  one  locomotive 
operating  on  the  Cleveland  Line 
(HoHoway— Warwick,  Ohio)  and  one 
locomotive  operating  on  the  Memphis 
Line  (Memphis  Junction.  Kentucky — 
Zinc.  Tennessee).  The  carrier  reports 
there  have  been  no  glazing  related' 
accidents  nor  incidents  involving 
vandahsm. 

Great  River  Railroad  (Waiver  Petition 
Docket  Number  RSGM  91-10) 

The  Great  River  Railroad  (GRTR) 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  CFR  part  223)  for 
two  locomotives.  The  GRTR  operates  on 
approximately  30  miles  of  track  between 
Rosedale  and  Great  River  Junction, 
Mississippi.  The  area  of  operation  is 
largely  rural  and  Aere  have  been  no 
reports  of  vandalism  nor  incidents 
concerning  glazing  dtiring  operations 
according  to  the  railroad. 

Chevron  USA  (Waiver  Petition  Docket 
Number  RSGM  91-11) 

Chevron  USA  (ZCUI)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  two 
locomotives.  The  locomotives  operate 
on  approximately  7  miles  of  in-plant 
track  and  V4  mile  of  outside  track. 

WisGonsia  and  Soutfaen  Railmail 
Company  (Wavier  Petition  Deckel 
Number  RSGM  91-12) 

The  Wisconsin  and  Southern  Railroad 
Company  (WSOR)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 


Standards  (40  CFR  part  223>  for  one 
locomotive. 

The  WSOR  operates  148  miles  of 
track,  primarily  in  rural  Wisconsin.  The 
locomotive  for  which  the  waiver  is 
requested  will  be  used  solely  as  a 
backup  switcher  during  peak  loading 
periods.  It  will  operate  only  on  WSOR 
track.  All  other  WSOR  bcomotives 
which  do  interchange  on  other  tracks  do 
comply  with  part  223.  The  carrier  states 
there  have  been  no  incidents  of 
vandahsm  since  their  inception  in  1980. 

Whitewater  Valley  Railroad  (Waiver 
Petition  Docket  Number  RSGM  91-14) 

The  Whitewater  Valley  Railroad 
(WVRR)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  three  locomotives.  The 
WVRR  is  primarily  an  excursion 
railroad  operating  in  rural  Indiana 
between  Connersville  and  Metamora.  A 
freight  switching  move  of  less  than  2 
miles  is  also  provided.  The  railroad 
reports  there  have  been  incidents  of 
vandalism  resulting  in  broken  glass 
when  the  locomotives  have  been 
inactive  for  extended  periods. 

Issued  in  Washington.  DC  on  July  26, 1991. 
Grady  C.  Cotlien,  Jr. 
Associate  Admiaistrator  for  Safety. 
(FR  Doc.  91-18358  Filed  8-t-«;  8.45  am] 
eiLUNa  cooe  4sio-os.il 


Petition  for  Waiver  of  Compliance; 
Canadian 

In  accOTdance  with  49  CFR  Pacific 
Ltd.  211.9  and  2H.41.  notice  is  hereby 
given  that  the  Federal  Railroad 
Administration  (FRA)  has  received  fixwn 
the  Canadian  Pacific  Limited  (CP  Rail)  a 
request  for  a  waiver  of  compliance  with 
a  requirement  of  Federal  rail  safety 
standards.  The  petition  is  described 
below,  including  the  regulatory 
provisions  involved  and  the  nature  of 
the  relief  being  requested. 

Canadian  Pacific  Limited 

Waiver  Petition  Docket  Number  U-88-4A 

The  Canadian  PacifiG  Limited  (CP 
Rail)  seeks  an  extension  of  their 
temporary  waiver  of  compUance  with 
certain  provisions  of  tiie  Locomotive 
Safety  Regulations  (49  CFR  part  229).  CP 
Rail  was  granted  a  temporary  waiver  of 
compliance  with  {  229.29.  for  10 
locomotives  on  October  14. 198a  Section 
229.29  stipulates  that  all  brake  valves. 
with  the  exception  of  28-L  type,  oraet  be 
cleaned,  testeid  and  inspected  every  736 
calendar  days.  The  28-4,  type  air  brake 
equipment  must  be  cleaned.  Inspected 
and  tested  every  1,104  calendar  days. 


CP  Rail  and  the  Canadian  National 
Railway  (CN  Rail)  in  conjunction  with 
Transport  Canada  participated  in  a  test 
program  covering  a  total  of  60 
locomotives  with  26-L  Brake  Equipment 
for  a  period  of  48  monthsi  The  10 
waivered  locomotives  were  equipped  for 
international  service  and  thus  co\ild  be 
operated  in  the  United  States  and  be 
covered  by  \  229.29.  During  the  test 
period,  all  failed  valves  were  tested  and 
inspected  for  cause  of  failure.  At  the 
completion  of  the  48  month  period,  six 
locomotive  sets  of  air  brake  equipment 
were  tested  and  disassembled  for 
inspection  of  their  internal  condition. 
The  remaining  54  sets  of  brake 
equipment  were  subjected  to  the  normal 
COT&S.  Results  of  this  test  were 
favorable  and  Transport  Canada  has 
now  authorized  an  extended  48  month 
test,  with  certain  conditions,  to  include 
all  locomotives  with  26-L  type  air  brake 
equipment  operating  on  CP  Rail  and  CN 
Rail. 

Since  many  of  the  CP  Rail  locomotives 
are  equipped  for  international  service, 
the  possibility  exists  that  they  may  enter 
the  United  States  during  tfie  normal 
course  of  their  operations.  In  order  to 
preserve  the  integrity  of  the  expanded 
test  CP  Rail  is  requesting  relief  from  the 
1.104  calendar  day  (36  month)  clean, 
inspect  and  test  schedule  contained  in 
49  CFR  §  229.29  for  aU  CP  Rail 
locomotives  equipped  with  26-L  Brake 
Equipment. 

The  following  conditions  which  were 
previously  specified  will  continue; 

1.  Each  locomotive  specified  will  have 
stencilled  in  a  prominent  location  in  the  cab 
the  following:  "AIR  BRAKE  EQUIPMENT 
UNDER  TEST  WITH  FRA  WAIVER 
APPROVAL." 

2.  The  test  report  when  completed,  will  be 
forwarded  to  the  FRA. 

3.  If  any  incident  occurs  which  involves 
one  of  these  test  lecomotives  and  is 
attributable  to  the  air  brakes  on  the  (est 
locomotive,  the  FRA  Office  of  Safety  will  be 
notified  as  soon  as  practicable. 

A  previous  requirement  diat  all  valves 
be  painted  for  identification  is  no  longer 
necessary  since  aO  locomotives  are 
included  in  the  test 

Each  locomotive  will  receive  a 
COT&S  on  or  before  the  expiration  of 
the  48  month  period. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  bf<^ring,  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment  they 
should  notify  FRA,  in  writing,  before  the 


end  of  the  comment  period  i 
the  basis  for  their  request. 

All  communications  conci 
proceedings  should  identify 
appropriate  docket  number 
Petition  Docket  Number  Ll- 
must  be  submitted  in  triplio 
Docket  Cterk,  Office  of  Chic 
Federal  Railroad  Administr 
Building,  400  Seventh  Street 
Washington.  DC  20590.  Con 
received  before  September 
be  considered  by  FRA  befoi 
action  is  taken.  Comments  i 
after  that  date  will  be  consi 
as  practicable.  All  written 
communications  concemin{ 
proceedings  are  available  f< 
examination  during  regular 
hours  (9  a  jn.-5  p  jn.)  in  root 
Nassif  Building.  400  Seventl 
Washington,  DC  20590. 

Issued  in  Washington,  DC  or 
Grady  C  Cothan,  ]t^ 
Associate  Administrator  for  Sa 
(FR  Do&  91-18359  Filed  8-1-91 

MLUNOCOOC  4ttO-00-H 


DEPARTMENT  OF  THE  TR 

Public  Information  Collocti 
Requtr«m«nt*  Submitted  t 
Review  II 

Dated:  July  28, 1991. 

The  Department  of  Treas 
submitted  the  following  pul 
information  collection  requ 
OMB  for  review  and  cleara 
the  Paperwork  Reduction  A 
Public  Law  96-511.  Copies  ( 
submi88ion(8)  may  be  obtai 
calling  the  Treasury  Bureai 
Officer  listed.  Comments  re 
information  collection  shou 
addressed  to  the  OMB  revi( 
and  to  the  Treasury  Depart 
Clearance  Officer,  Departn; 
Treasury,  Room  3171  Trees 
1500  Pennsylvania  Avenue, 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0064 
Form  Number  4029. 
Type  of  Review:  Extensi( 
Title:  Application  for  Ex< 
Social  Security  and  Medics 
Waiver  of  Benefits. 

Description:  Form  4029  it 
members  of  recognized  reli 
to  apply  for  exemption  fror 
security  and  Medicare  taxe 
Internal  Revenue  Code  sec 
and  3127.  The  information  i 
approve  or  deny  exemptior 
security  and  Medicare  taxe 
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CP  Rail  and  the  Canadian  National 
Railway  (CN  Rail)  in  conjunction  with 
Transport  Canada  participated  in  a  test 
program  covering  a  total  of  60 
locomotives  with  2e-L  Brake  Equipment 
for  a  period  of  48  monthsi  The  10 
waivered  locomotives  were  equipped  for 
international  service  and  thus  could  be 
operated  in  the  United  States  and  be 
covered  by  i  229.29.  During  the  test 
period,  all  failed  valves  were  tested  and 
inspected  for  cause  of  failure.  At  the 
completion  of  the  48  month  period,  six 
locomotive  sets  of  air  brake  equipment 
were  tested  and  disassembled  for 
inspection  of  their  internal  condition. 
The  remaining  54  sets  of  brake 
equipment  were  subjected  to  the  normal 
COT&S.  Results  of  this  test  were 
favorable  and  Transport  Canada  has 
now  authorized  an  extended  48  month 
test,  with  certain  conditions,  to  include 
all  locomotives  with  26-L  type  air  brake 
equipment  operating  on  CP  Rail  and  CN 
Rail. 

Since  many  of  the  CP  Rail  locomotives 
are  equipped  for  international  service, 
the  possibility  exists  that  they  may  enter 
the  United  States  during  the  normal 
course  of  their  operations.  In  order  to 
preserve  the  integrity  of  the  expanded 
test  CP  Rail  is  requesting  relief  from  the 
1,104  calendar  day  (36  month)  clean, 
inspect  and  test  schedule  contained  in 
49  CFR  9  229.29  for  aU  CP  Rail 
locomotives  equipped  with  26-L  Brake 
Equipment. 

The  following  conditions  which  were 
previously  specified  will  continue: 

1.  Each  locomotive  specified  wiQ  have 
stencilled  in  a  prominent  location  in  tlie  cab 
the  fbllowing:  "AIR  BRAKE  EQUIPNffiNT 
UNDER  TEST  WITH  FRA  WAIVER 
APPROVAL." 

2.  The  test  report  when  completed,  will  be 
forwarded  to  the  FRA. 

3.  If  any  incident  occurs  which  involves 
one  of  these  test  lacomotives  and  ia 
attributable  to  the  air  brakes  on  the  test 
locomotive,  the  FRA  Office  of  Safety  will  be 
notified  as  soon  as  practicable. 

A  previous  requirement  that  all  valves 
be  painted  for  identification  is  no  longer 
necessary  since  aO  locomotives  are 
included  in  the  test 

Each  locomotive  will  receive  a 
COTStS  on  or  before  the  expiration  of 
the  48  month  period. 

Interested  parties  are  invited  to 
partithpate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment  they 
should  notify  FRA.  in  writing,  before  the 


end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  L1-88-4A)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Qerk,  Office  of  Chief  Counsel. 
Federal  Railroad  Administration.  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  Communications 
received  before  September  16. 1991  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  these 
prt}ceeding8  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201, 
Nassif  Building.  400  Seventh  Street  SW. 
Washington,  DC  20590. 

Issued  in  Washington.  DC  on  July  28. 1991. 
Grady  C  Cothen,  Jr^ 
Associate  Administrator  for  Safety. 
[FR  Doc  91-18359  Filed  8-1-91;  8^45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  )uly  28, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0064. 

Form  Number  4029. 

Type  of  Review:  Extension. 

Title:  Application  for  Exemption  From 
Social  Security  and  Medicare  Taxes  and 
Waiver  of  Benefits. 

Description:  Form  4029  is  used  by 
members  of  recognized  religious  groups 
to  apply  for  exemption  from  social 
security  and  Medicare  taxes  under 
Internal  Revenue  Code  sections  1402(g) 
and  3127.  The  information  is  used  to 
approve  or  deny  exemption  from  social 
security  and  Medicare  taxes. 


Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
3.754. 

Estimated  Burden  Hours  Per 
Response /Recordkeeping: 

Min- 
utes 

Recordkeeping — ...„..._ 7 

Learning  about  the  law  or  the  form —  10 

Preparing  the  form 11 

Copying,  assembling,  and  sending  the 

form  to  the  SSA.-.. - 35 


Frequency  of  Response:  Filed  only 
once. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  3.942  hours. 

OMB  Number  1545-0191. 

Form  Number  4952. 

Type  of  Review:  Revision. 

Tide:  Investment  Interest  Expense 
Deduction. 

Description:  Form  4952  is  used  by 
taxpayers  who  paid  or  accrued  interest 
on  money  borrowed  to  pimihase  or 
carry  investment  property.  The  form  is 
used  to  compute  the  allowable 
deduction  for  interest  on  investment 
indebtedness  and  the  information 
obtained  is  necessary  to  verify  the 
amount  actually  deducted. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
800.000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 

Min- 
utes 

Recordkeeping - — 13 

Learning  about  the  law  or  the  form 14 

Preparing  the  form - — .  11 

Copying,  assembling,  and  sending  the 

form  to  the  IRS 10 


Frequency  of  Response:  Annually. 
Estimated  Total  Recordkeeping/ 

Reporting  Burden:  648.000  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

(FR  Doc.  91-18328  Filed  8-1-91;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  )uly  28. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511,  Copies  of  the 
submi8sion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Office  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Office  of  Thrift  Supervision 

OMB  Number  1550-0028. 

Form  Number  FFIEC  001. 

Type  of  Review:  Extension. 

Title:  Annual  Report  of  Trust  Assets. 

Description:  The  Aimual  Rej)ort  of 
Trust  Assets  is  submitted  by  financial 
institutions  that  operate  trust 
departments.  The  report  is  the  only 
source  of  information  available 
regarding  market  values  of  assets  held 
in  trust  departments.  The  information  is 
compiled  by  the  FDIC  and  pubHshed  in 
an  annual  report  that  is  used  by 
financial  institutions.  Federal 
supervisory  agencies  and  other  groups. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
13a 

Estimated  Burden  Hours  Per 
Response:  1  hour.  49  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
235  hours. 

Clearance  Officer  John  Turner  (202) 
906-6840,  Office  of  Thrift  Supervision. 
1700  G  Street  NW..  3rd  Floor, 
Washington.  DC  20552. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget  room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HoUaod, 

Departmental  Reports,  Management  Officer. 

(FR  Doc.  91-18329  Filed  8-1-91;  8:45  am) 
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Internal  Revenue  Service 

Tax  Counseling  for  ttie  Elderly  (TCE) 
Program;  Availat>iltty  of  Application 
Packages 

agency:  Internal  Revenue  Service. 
Treasury. 

action:  Availability  of  TCE  application 

packages. 

summary:  This  document  provides 
notice  of  the  availability  of  Application 
Packages  for  the  1992  Tax  Counseling 
for  the  Elderly  (TCE)  Program. 
dates:  Application  packages  are 
available  from  the  IRS  at  this  time.  The 
deadline  for  submitting  an  application 
package  to  the  IRS  for  the  1992  Tax 
Counseling  for  the  Elderly  (TCE) 
Program  is  September  3. 1991. 
ADDRESSES:  Application  Packages  may 
be  requested  by  contacting:  Internal 
Revenue  Service,  Management  and 
Operations  Branch  (T:T:M),  Program 
Manager,  Tax  Counseling  for  the  Elderly 
Program.  1111  Constitution  Avenue 
NW..  room  7207.  Washington,  IX:  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Karen  Haag.  Management  and 
Operations  Branch  (T:T:M)  room  7207. 
Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224.  The  non-toll-free  telephone 
number  is  (202)  566-6603. 
SUPPLEMSNTARV  INFORMATION: 
Authority  for  the  Tax  Counseling  for  the 
Elderly  (TCE)  Program  is  contained  in 
section  163  of  the  Revenue  Act  of  1978, 
Public  Law  No.  95-600.  92  Stat.  12810. 
November  6. 1978.  Regulations  were 
published  in  the  Federal  Re^er  (44  PR 
72113)  on  December  13, 1979.  Section  163 
gives  the  Internal  Revenue  Service 
authority  to  enter  into  cooperative 
agreements  with  private  or  public  non- 
profit agencies  or  organizations  to 
establish  a  network  of  trained 
volunteers  to  provide  free  tax 
information  and  return  preparation 
assistance  to  elderly  individuals.  Elderly 
individuals  are  defiioed  as  individuals 
age  60  or  over  at  the  close  of  their 
taxable  year. 

Cooperative  agreements  will  be 
entered  into  based  upon  competition 
among  eligible  agencies  and 
organizations.  Because  applications  are 
being  solicited  before  the  FY  1992 
budget  has  been  approved,  cooperative 
agreements  will  be  entered  mto  subject 
to  appropriation  of  funds.  Once  funded, 
sponsoring  agencies  and  organizations 
will  receive  a  grant  from  the  IRS  for 
administrative  expenses  and  to 
reimburse  volunteers  for  expenses 
incurred  in  training  and  in  providing  tax 


return  assistance.  The  Tax  Counseling 
for  the  Elderly  (TCE)  Program  is 
referenced  in  the  Catalog  of  Federal 
Domestic  Assistance  in  section  21.006. 
John  |.  MaDnion, 
Chief,  Management  and  Operations  Branch. 

[FR  Doc.  91-18420  Filed  8-1-91;  8:45  am] 
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IProlMt  No.  IRS-91-064] 

Proposed  Establishment  of  a  Federally 
Funded  Research  and  Development 
Center 

agency:  Internal  Revenue  Service. 

Treasury. 

ACnON:  Notice  of  intent 

summary:  The  Internal  Revenue  Service 
(IRS)  announces  its  intention  to  sponsor 
and  establish  a  Federally  Funded 
Research  and  Development  Center 
(FFRDC)  to  conduct  research  and  advise 
IRS  ofGciaU  on  technical  aspects  of  Tax 
Systems  Modernization  (TSM).  TSM  is  a 
long-term  initiative  of  major  importance 
involving  the  modernization  and 
redesign  of  the  tax  processing  and 
administrative  systems  and  methods 
employed  by  the  IRS.  The  FFRDC  will 
be  established  under  the  authority  of  48 
CFR  subpart  35.017  and  the  Office  of 
Federeil  Procurement  Policy  (OFPP) 
Policy  Letter  84-1.  This  is  the  third  of 
three  announcements  under  the 
authority  of  48  CFR  5.205(b). 

Of  paramount  importance  in  fulfilling 
this  requirement  will  be  the  absence  of 
actual  or  potential  conflicts  of  interest 
(whether  personal  or  organizational, 
real  or  apparent,  or  financial  or  non- 
financial)  in  recommendations  that  may 
be  made  to  IRS  officials.  The  scope  of 
work  of  the  FFRDC  will  be  governed  by 
a  Sponsoring  Agreement  encompassing 
technology  assessment,  strategic 
planning,  and  acquisition  support.  These 
three  major  areas  of  support  are 
described  below.  (1)  Technology 
Assessment— The  FFRDC  will  conduct 
continuing  laboratory  research  and 
experimentation  to  evaluate  new  and 
emerging  data  processing  and 
telecommunications  technologies, 
concepts,  and  methodologies  for 
potential  use  in  TSM  including 
recommendations  on  how  the 
technologies,  concepts,  and 
methodologies  may  be  timely  applied  to 
improving  tax  ptocesaing  and  taxpayer 
services.  (2)  Strategic  Planning — The 
FFRDC  will  combine  technical  expertise 
with  knowledge  gained  from  research  to 
provide  ongoing  advice  to  IRS  officials 
on  strategic  plans  and  designs  for  TSM. 


Activities  will  include  the  review, 
critical  assessment,  verification  of,  as 
well  as  general  participation  in.  the 
development  of.  high  level  plans, 
processes,  and  strategies  for  the  timely 
delivery  of  systems  that  will  meet  TSM 
objectives.  (3)  Acquisition  Support — The 
FFRDC  will  support  and  assist  the 
acquisition  of  TSM  components  to 
ensure  conformity  with  architectural 
standards  and  designs  as  well  as  the 
achievement  of  TSM  goals  and 
objectives.  This  will  be  accomplished 
through  the  review  and  evaluation  of, 
and  general  participation  in  the 
development  of  technical  requirements 
and  specifications  for  critical  TSM 
acquisitions.  The  FFRDC  will  participate 
in  the  development  of  technical 
evaluation  criteria  and,  as  an  observer 
on  technical  evaluation  panels,  in  the 
evaluation  of  proposals.  In  addition,  the 
FFRDC  will  conduct  periodic  reviews  of 
the  effectiveness  and  efficiency  of 
operational  TSM  systems.  This  notice  is 
not  a  request  for  competitive  proposals, 
however,  expressions  of  interest  and 
qualification  or  capability  statements 
from  entities  interested  and  capable  of 
fulfilling  this  requirement  in  the 
Washington,  DC  metropolitan  area  will 
be  considered.  The  qualification  or 
capability  statements  received  will  be 
used  to  select  potentially  qualified 
entities,  which  at  a  later  date  may  be 
requested  to  submit  more  detailed  cost 
and  technical  proposals. 

DATES:  The  final  date  for  receipt  of 
comments  on  this  action,  expressions  of 
interest  and  qualification  or  capability 
statements,  in  order  to  be  considered,  is 
August  12. 1991. 

ADDRESSES:  Responses  to  this  notice 
must  be  mailed  to  the  Internal  Elevenue 
Service,  A/C  Procurement,  Office  of  End 
User  Acquisitions,  1111  Constitution 
Avenue  NW..  room  6418/ICC  Building. 
P:HR:CE.  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Faseru.  Confracting  Officer. 
(202)  401^198  or  Veronica  Fernandez. 
Contract  Specialist.  (202)  401-4253. 

SUPPLEMENTARY  INFORMATION:  Upon 
request,  copies  of  a  detailed  scope  of 
work  for  the  intended  FFRDC  will  be 
mailed  to  any  interested  party.  Requests 
must  be  sent  to  the  address  stated 
above  and  must  make  reference  to 
"Project  No.  IRS-91-084"; 

Gregory  D.  BoUhwU, 

Assistant  Commisaioner  (Procurement). 

[FR  Doc.  91-18419  Filed  8-1-91:  8:46  am] 
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DEPARTMENT  OF  VETERA 
AFFAIRS 

Information  Collection  Und 
Review 

AGENCY:  Department  of  VetE 

Affairs. 

action:  Notice. 

summary:  The  Department  ( 
Affairs  has  submitted  to  OM 
following  proposal  for  the  cc 
Information  under  the  provis 
Paperwork  Reduction  Act  (4 
chapter  35).  This  document  I 
following  informaton:  (1)  Thi 
information  collection,  and  t 
Department  form  number(s). 
applicable;  (2)  a  description 
and  its  use;  (3)  who  will  be  r 
asked  to  respond;  (4)  an  estii 
total  annual  reporting  hours, 
recordkeeping  burden,  if  ap[ 
the  estimated  average  burde 
respondent;  (6)  the  frequenc; 
response;  and  (7)  an  estimat 
of  respondents. 
ADDRESSES:  Copies  of  the  pi 
information  collection  and  s 
documents  may  be  obtained 
C.  Byers.  Veterans  Benefits 
Administration  (20A5).  Depa 
Veterans  Affairs.  810  Vermo 
NW..  Washington.  DC  20420 
3021. 

Comments  and  questions  i 
items  on  the  list  should  be  d 
VA's  OMB  Desk  Officer.  Jos 
NEOB.  room  3002.  Washingt 
20503,  (202)  395-7316.  Do  not 
requests  for  benefits  to  this  i 
DATES:  Comments  on  the  inf 
collection  should  be  directec 
OMB  Desk  Officer  on  or  bef 
September  3. 1991. 

Dated:  July  29. 1991. 
By  direction  of  the  Secretary. 
B.  Micliael  Berger. 

Director,  Records  Management  ■ 

ReinsUtement 

1.  Application  for  Dependenc; 
Indenuiity  Compensation  or  Dei 
by  Parent(8).  VA  Form  21-535. 

2.  This  form  is  used  by  parent 
veterans  to  file  an  application  fi 
The  information  is  used  to  detei 
the  applicant  is  eligible  for  depe 
indemnity  compensation  benefi' 

3.  Individuals  or  households. 

4.  25,056  hours. 

5. 1  hour  and  12  minutes. 

6.  On  occasion. 

7.  20,880  respondents. 

{FR  Doc.  91-18344  Filed  8-1-81: 
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Activities  will  include  the  review, 
critical  assessment  verification  of,  as 
well  as  general  participation  in.  the 
development  of.  high  level  plans, 
processes,  and  strategies  for  the  timely 
delivery  of  systems  that  will  meet  TSM 
objectives.  (3)  Acquisition  Support — The 
FFRDC  will  support  and  assist  the 
acquisition  of  TSM  components  to 
ensure  conformity  with  architectural 
standards  and  designs  as  well  as  the 
achievement  of  TSM  goals  and 
objectives.  This  will  be  accomplished 
through  the  review  and  evaluation  of, 
and  general  participation  in  the 
development  of  technical  requirements 
and  specifications  for  critical  TSM 
acquisitions.  The  FTRDC  will  participate 
in  the  development  of  technical 
evaluation  criteria  and.  as  an  observer 
on  technical  evaluation  panels,  in  the 
evaluation  of  proposals.  In  addition,  the 
FFRDC  will  conduct  periodic  reviews  of 
the  effectiveness  and  efficiency  of 
operational  TSM  systems.  This  notice  is 
not  a  request  for  competitive  proposals, 
however,  expressions  of  interest  and 
qualification  or  capability  statements 
from  entities  interested  and  capable  of 
fulfilling  this  requirement  in  the 
Washington,  DC  metropolitan  area  will 
be  considered.  The  qualification  or 
capability  statements  received  will  be 
used  to  select  potentially  qualified 
entities,  which  at  a  later  date  may  be 
requested  to  submit  more  detailed  cost 
and  technical  proposals. 

dates:  The  final  date  for  receipt  of 
comments  on  this  action,  expressions  of 
interest  and  qualification  or  capability 
statements,  in  order  to  be  considered,  is 
August  12. 1991. 

AOORESSE8:  Responses  to  this  notice 
must  be  mailed  to  the  Mtemal  Revenue 
Service,  A/C  Procurement  Office  of  End 
User  Acquisitions,  1111  Constitution 
Avenue  N^N.,  room  8418/ICC  Building. 
P.HR:&E,  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Faseru,  Contracting  Officer, 
(202)  401-4198  or  Veronica  Fernandez. 
Contract  Specialist,  (202)  401-4253. 

SUPPLEMENTARY  INFORMATION:  Upon 
request  copies  of  a  detailed  scope  of 
work  for  the  intended  FFRDC  will  be 
mailed  to  any  interested  party.  Requests 
must  be  sent  to  the  address  stated 
above  and  must  make  reference  to 
"Project  No.  IRS-91-0e4". 

Gregory  D.  RotlMwaU, 

Assistant  Cammisaioner  (Procurement). 

[FR  Doc.  91-18419  Filed  8-l-«:  8:46  amf 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Infonnatlon  Collection  Under  0MB 
Review 

aqency:  Department  of  Veterans 

Affairs. 

actwn:  Noticei 

SUMMARY:  The  Department  of  Veterans 
Affairs  has  submitted  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
following  informaton:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s).  If 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  fit>m  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB.  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  3. 1991. 

Dated:  July  29. 1991. 

By  direction  of  the  Secretary. 
B.  Micliael  Berger, 

Director,  Records  Management  Service. 
Reinstatement 

1.  Application  for  Dependency  and 
Indemnity  Compensation  or  Death  Pension 
by  Parent(8).  VA  Form  21-535. 

2.  This  form  is  used  by  parents  of  deceased 
veterans  to  file  an  application  for  benefits. 
The  information  is  used  to  determine  whether 
the  applicant  is  eligible  for  dependency  and 
indemnity  compensation  benefits. 

3.  Individuals  or  households. 

4.  25.056  hours. 

5. 1  hour  and  12  minutes. 

6.  On  occasion. 

7.  20,880  respondents. 

iFR  Doc.  91-18344  Filed  ft-l-»l:  8:45  amj 
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Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 

Affairs. 

action:  Notice. 

summary:  The  Department  of  Veterans 

Affairs  has  submitted  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(8).  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Adminisfration  (20A5).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  3, 1991. 

Dated:  July  2a  1991. 

By  direction  of  the  Secretary. 
B.  Michael  Berger. 
Director,  Records  Management  Service. 

Revision 

1.  Claim  for  One  Sum  Payment.  VA  Form 
29-4125,  Claim  for  Government  Life 
Insurance  Policy.  VA  Form  Letters  29-764P 
and  29-764S,  and  Claim  for  Monthly 
Payments,  VA  Form  29-4125A. 

2.  The  forms  are  used  by  t>eneficiarie8 
applying  for  the  proceeds  of  Government  Life 
Insurance  policies. 

3.  Individuals  or  households. 
4. 10.400  hours. 

5.  6  minutes. 

6.  On  occasion. 

7. 104,000  respondents. 

[FR  Doc.  91-18345  Filed  8-1-91;  8:45  am) 
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Information  CoUactlon  Under  OMB 
Review 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

summary:  TIm  Department  of  Veterans 
Affairs  has  submitted  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(8),  if 
apphcable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  requued  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
docimients  may  be  obtained  from  Janet 
G.  Byers.  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOa  room  3002,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

dates:  Comments  on  the  Information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
September  3, 1991. 

Dated:  July  29. 1991. 

By  direction  of  the  Secretary. 
B.  Michael  Beiger, 
Director,  Records  Management  Service. 

Extensioa 

1.  Student  Verification  of  Enrollment  VA 
Form  22-8979. 

2.  This  fonn  is  used  by  students  in 
certifying  attendance  and  continued 
enrollment  in  courses  leading  to  a  standard 
college  degree  and  noncoUege  degree 
programs. 

3.  Individuals  or  households. 
4. 151.958  hours. 

5.  5  minutes. 

6.  On  occasion:  Monthly. 

7.  280.500  respondents. 

(FR  Doc.  91-18348  Filed  8-1-01;  B.-46  am] 
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Corrections 


Th«  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L   94-409)  5  U.S.C.   552b(e)(3). 


NATIONAL  CREDIT  UNION 
AOMmiSTfUTKM 

Notice  of  Change  in  Subject  of  Meeting 

The  National  Credit  Union    . 
Administration  Board  determined  that 
its  business  requires  that  the  pre^nously 
announced  closed  meeting  (Federal 
Register,  July  22, 1991)  scheduled  for  9:30 
a.m.  on  Tuesday,  July  30, 1991,  include 
the  following  additional  item,  which  is 
closed  to  public  observation: 


NCUA  Delegations  of  Authority.  Closed 
pursuant  to  exemption  (2). 

The  Board  voted  unanimously  to  add 
this  item  to  the  closed  agenda. 
The  previously  announced  items  are: 

1.  Approval  of  Minutes  of  previous  Closed 
Meeting. 

2.  Administration  Action  under  Section  208 
of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9](A)(ii),  and 
(9)(B). 

3.  Administrative  Action  under  Sections 
208  and  307  of  the  Federal  Credit  Union  Act. 
Closed  pursuant  to  exemptions  (8),  (9){A)(ii), 
and  (9)(B). 

4.  Administrative  Action  under  Sections 
206, 208,  and  307  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii),  and  (9)(B). 
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5.  Administrative  Actions  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (g](A)(i)),  and 
(9)(B). 

6.  Application  for  Federal  Insurance.Closed 
pursuant  to  exemptions  (8),  (9)(A)(ii). 

7.  Appeal  of  Denial  of  Insurance.  Closed 
pursuant  to  exemptions  (6).  (8),  and  (9)(B). 

&  NCUA's  Budget  FY  02  and  FY  93.  Closed 
pursuant  to  exemptions  (2],  and  (9)(B]. 

FOB  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (202)  682-9600. 

Becky  Baricer, 

Secretary  of  the  Board. 

[FR  Doa  91-18458  Filed  7-30-01;  4:39  pm) 

MLUNO  CODE  7535-01-11 


This  section  of  the  FEDERAL 
contains  editorial  corrections  c 
put>lished  Presidential,  Rule,  P 
Rule,  ar>d  Notice  documents, 
corrections  are  prepared  liy  tl 
the  Federal  Register.  Agency 
corrections  are  issued  as  sigr 
docunr)ents  and  appear  in  the 
document  categories  elsewtiert 
issue. 


DEPARTMENT  OF  TRANSPi 
Federal  Aviation  Administn 
14  CFR  Part  158 

[Docket  No.  2638S;  Part  1S8<rte 
mN  2120-AD87 

Passenger  Facility  Charges 

Correctioni  i 

In  rule  document  91-12576 
on  page  24254  in  the  issue  of 
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1  of  Authority.  Closed 
in  (2). 

unanimously  to  add 
sed  agenda, 
nnounced  items  are: 

utes  of  previous  Closed 

Iction  under  Section  208 
Union  Act.  Closed 
ns  (8).  (9](A)(ii),  and 

Lction  under  Sections 
leral  Credit  Union  Act. 
cemptions  (8),  (9)(A)(ii), 

LCtion  under  Sections 
le  Federal  Credit  Union 
to  exemptions  (8), 


5.  Administrative  Actions  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9](A](ii),  and 
(9)(B). 

6.  Application  for  Federal  Insurance.Closed 
pursuant  to  exemptions  (8),  (9](A)(ii). 

7.  Appeal  of  Denial  of  Insurance.  Gosed 
pursuant  to  exemptions  (6).  (8),  and  (9)(B). 

8.  NCUA's  Budget  FY  92  and  FY  93.  Closed 
pursuant  to  exemptions  (2),  and  (9)(B). 

FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board, 
Telephone  (202]  682-9600. 
Becky  Baricer, 

Secretary  of  the  Board. 

[FR  Doa  91-18458  Filed  7-30-91;  4:39  pmj 

anXINQ  CODE  753S-01-lt 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
p(^(shdd  Presidential,  Rute,  Proposed 
Rule,  and  Notice  documents.  Ttiese 
corrections  are  prepared  t>y  the  Office  of 
the  Federal  Register.  Agency  prepared 
correctior^s  are  issued  as  signed 
docun)ents  and  appear  in  the  appropriate 
document  categories  elsewtiere  in  tt>e 
issue. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  158 

[Dockat  No.  26385;  Part  1S8<new)] 
RIN  2120-AO87 

Passenger  Facility  Charges 

Correction 

In  rule  document  91-12576  beginning 
on  page  24254  in  die  issue  of 


Wednesday,  May  29. 1991,  make  the 
following  corrections: 

On  page  24261,  in  the  third  column,  in 
the  fifth  line  from  the  top,  "258.31" 
should  read  "158.31". 

§15e.15    [Corrected] 

On  page  24279,  in  the  third  column,  in 
§  158,15{b)(5),  in  the  third  line,  "2l04" 
should  read  "2104". 

§158.25    [Con-acted] 

On  page  24281,  in  the  first  column,  in 
§  158.25(c)(l)(iv)  "(b)(25)"  should  read 
"(b)(15)". 

9158.33    [Corrected] 

On  page  24282,  in  the  third  column,  in 
§  158.33(c)(l)(iii),  "158.35"  should  read 
"158.35". 

§  158.47    [Corrected] 

On  page  24284,  in  the  first  column,  m 
§  158.47(a),  "1.58.45"  should  read 


"158.45".  And  in  paragraph  (cH3). 
"158.45"  should  read  "158.45". 

S  158.53    [Corrected] 

On  the  same  page,  in  the  third  column 
in  §  158.53(a]  the  effective  la^e  should 
read  "June  28, 1994". 

■NJJNOCOOC  1M»4VD 
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Part  II 

Department  of 
Defense      

Department  of  the  Army 

32  CFR  Part  552 

Control  of  Firearms,  Ammunition  and 
Other  Dangerous  Weapons,  Fort  Gordon, 
GA;  Final  Rule 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army 

32  CFR  Part  552 

Control  of  Rrearms,  Ammunition  and 
Ottter  Dangerous  Weapons;  Fort 
Gordon,  GA 

agency:  Department  of  the  Anny,  DOD. 
ACnoMr  Final  rule. 


summary:  This  part  establishes  the 
criteria  for  possessing,  carrying, 
concealing,  and  transporting,  firearms 
and/or  other  deadly  or  dangerous 
weapons  and  instruments  on  Fort 
Gordon.  The  provisions  of  this  part  are 
appUcable  to  all  persons  employed  on, 
visiting,  or  traveling  through  or  on  Fort 
Gordon  including,  but  not  limited  to. 
Department  of  Defense  (DOD)  military 
and  civili  m  personnel,  retirees.  United 
States  Army  Reserve/National  Guard 
(USAR/NG)  personnel,  military  family 
members,  and  civilians.  This  regulation 
will  not  become  void  in  its  entirety 
merely  because  one  part  or  portion 
thereof  is  declared  unconstitutional  or 
void. 

EFFECnvi  DATE  August  2, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTC  Michael  L  Wamsted, 
Headquarters,  U.S.  Army  Signal  Center 
and  Fort  Gordon,  attn:  ATZH-JA.  Fort 
Gordon,  Georgia  30905-5000.  (404)  791- 
3043/3148. 

SUPPLEMENTARY  INFORMATION:  This  part 

is  punitive  in  nature.  Personnel  subject 
to  the  Uniform  Code  of  Mihtary  Justice 
fUCMJ)  who  fail  to  comply  with  the 
requirements  of  this  part  are  subject  to 
punishment  under  the  UCMJ,  as  well  as 
to  adverse  administrative  action  and 
other  adverse  action  authorized  by 
appUcable  United  States  Code  sections 
or  Federal  Regulations.  Personnel  not 
subject  to  the  UCKfJ  who  fail  to  comply 
with  the  provisions  of  this  part  are 
subject  to  adverse  administrative  action 
or  criminal  prosecution  as  authorized  by 
applicable  laws  of  the  United  States. 

Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Army  has  classified  this 
action  as  nonmajor.  The  effect  of  the 
final  rule  on  the  economy  will  be  less 
than  $100  million. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 


significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Redaction  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under' the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

List  of  Subjects  in  32  CFR  Part  552 

Arms  and  munitions.  Federal 
buildings  and  facilities.  Government 
employees. 

PART  552-^EGULATIONS 
AFFECTING  MIUTARY 
RESERVATIONS 

1.  The  authority  citation  for  32  CFR 
part  552  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  30U;  15 
U.S.C.  1601;  18  U.S.C  1382;  31  U.S.C.  71;  40 
U.S.C.  258a;  41  U.S.C  14.  U.S.C.  787. 

2.  Subpart  J  is  added  to  part  552  to 
read  as  follows: 

Subpart  J— Control  of  Firearms, 
Anuminttlon  and  Ottier  Dangerous 
Weapons  on  Fort  Gordon 

Sec 

65^126    Definitions. 

552.127  Prohibitions. 

552.128  Requirements  for  possession  and 
use. 

552.129  Requirements  for  carrying  and  use. 
552030    Disposition  of  conflscated/sdzed 

weapons. 

Subpart  J— Control  of  Firearms, 
Ammunition  and  Ottier  Dangerous 
Weapona  on  Fort  Gordon 

IS52.126    Definitions. 

For  the  purpose  of  this  part  the 
following  definitions  apply: 

(a)  Ammunition.  Projectiles  together 
with  their  fuses,  jwopelling  charges,  and 
primers  that  are  designed  to  be  expeUed 
fit>m  a  firearm.  This  includes  any  type  of 
military  and  commercial  ammunitirai 
(ball,  trace,  incendiary,  blank,  shotgun, 
black  powder,  and  shot).  Items  shaD 
only  be  considered  as  ammunition  when 
loaded  into  a  cartridge  with  its  bullet 
and  primer. 

(b)  Pellet  andBB  Guns.  Any  type  rifle, 
pistol,  or  other  instrument  designed  or 
redesigned,  made  or  remade,  modified 
or  remodified  to  expel  BBs  or  pellets  by 
springs,  compressed  air.  COi.  or  any 
other  compressed  gas  cartridge. 

(c)  Dangerous  Instruments.  Any 
device  which  is  designed  or  redesigned, 
made  or  remade,  modified  or  remodified 
to  be  used  as  an  offensive  or  defensive 
weapon.  Devices  of  this  type  include  but 
are  not  limited  to: 


(1)  "Constant  companion"  or  any 
similar  weapon,  designed  or  redesigned, 
made,  or  remade  modified  or  remodified 
to  be  worn  as  a  belt  buckle,  brass 
knuckles,  "Knucklers."  and  "Knucks." 

(2)  Studded  or  spiked  wrist  bands,  or 
any  device  designed  or  redesigned. 
made  or  remade,  modified  or  remodified 
to  fit  over  the  hand  or  wrist  which  can 
be  used  to  cause  grave  bodily  harm. 

(3)  Blackjacks,  slapjacks,  slappers, 
saps,  including  homemade  substitutes, 
other  bludgeons  (with  or  without 
handles),  and  metal  pipes. 

(4)  "Nanchaku"  (num-chucks).  two  or 
more  sticks  connected  by  rope,  cord,  or 
chain  and  normally  used  as  a  martial 
arts  weapon.  "Shuriken".  a  disc  or  any 
geometrical  object  designed  to  be 
thrown  as  a  weapon.  "Manrikiqusari"  or 
"Kusari."  a  rope  or  cord  joined  to  a 
weight  at  each  end  and  designed  to  be 
used  as  a  weapon.  "Sai"  fighting  forks 
or  other  similar  weapons. 

(5)  Any  finger  ring  with  blades  or 
sharp  objects  that  are  capable  of  being 
projected/extended  from  the  surface  of 
the  ring. 

(6)  Any  device  capable  and  primarily 
intended  for  discharging  darts  or 
needles. 

(7)  All  firearms. 

(8)  Slingshots  (not  including  small 
slingshots  made  for  use  by  children), 
other  missile  throwing  devices,  or  any 
other  instrument  designed  to  produce 
bodily  harm. 

(d)  Explosive,  incendiary,  and 
pyrotechnic  devices.  Any  type  of 
military  or  commercial  explosive, 
incendiary,  gas  or  smoke  bomb,  grenade, 
rocket,  missile,  mine,  blasting  cap, 
"dummy"  and/or  practice  device  such 
as  simulators,  and  other  similar 
detonating  devices  which  are  capable  of 
being  altered  to  contain  a  live  charge. 
and  pyrotechnic  devices  such  as 
firecrackers,  cherry  bombs, 
botderockets.  and  starclusters. 

(e)  Firearms.  (1)  A  shotgun  having  a 
barrel  or  barrels  of  less  than  18  inches  in 
length. 

(2)  A  weapon  made  fi-om  a  shotgun,  if 
such  weapon  as  modified  has  an  overall 
length  of  less  than  26  inches  or  a  barrel 
or  barrels  of  less  than  18  inches  in 
length. 

(3)  A  rifle  having  a  barrel  or  barrels  of 
less  than  16  inches  in  length. 

(4)  A  weapon  made  bom  a  rifle  if  such 
weapon  as  modified  has  an  overall 
length  of  less  than  28  inches  or  a  barrel 
or  barrels  of  less  than  16  inches  in 
lengdi. 

(5)  A  madiine  gun. 

(6)  A  muffler  or  a  silencer  for  any 
firearm  wbether  or  not  such  firearm  is 
tncfaided  widiin  this  definition.  The  temi 
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(1)  "Constant  companion"  or  any 
similar  weapon,  designed  or  redesigned. 
made,  or  remade  modified  or  remodiRed 
to  be  worn  as  a  belt  buckle,  brass 
knuckles,  "Knucklers,"  and  "Knucks." 

(2)  Studded  or  spiked  wrist  bands,  or 
any  device  designed  or  redesigned, 
made  or  remade,  modified  or  remodified 
to  fit  over  the  hand  or  wrist  which  can 
be  used  to  cause  grave  bodily  harm. 

(3)  Blackjacks,  slapjacks,  slappers, 
saps,  including  homemade  substitutes. 
other  bludgeons  (with  or  without 
handles),  and  metal  pipes. 

(4)  "Nanchaku"  (num-chucks),  two  or 
more  sticks  connected  by  rope,  cord,  or 
chain  and  normally  used  as  a  martial 
arts  weapon.  "Shuriken",  a  disc  or  any 
geometrical  object  designed  to  be 
thrown  as  a  weapon.  "Manrikiqusari"  or 
"Kusari,"  a  rope  or  cord  joined  to  a 
weight  at  each  end  and  designed  to  be 
used  as  a  weapon.  "Sai"  fighting  forks 
or  other  similar  weapons. 

(5)  Any  finger  ring  with  blades  or 
sharp  objects  that  are  capable  of  being 
projected/extended  from  the  surface  of 
the  ring. 

(6)  Any  device  capable  and  primarily 
intended  for  discharging  darts  or 
needles. 

(7)  All  firearms. 

(8)  Slingshots  (not  including  small 
slingshots  made  for  use  by  children), 
other  missile  throwing  devices,  or  any 
other  instrument  designed  to  produce 
bodily  harm. 

(d)  Explosive,  incendiary,  and 
pyrotechnic  devices.  Any  type  of 
military  or  commercial  explosive, 
incendiary,  gas  or  smoke  bomb,  grenade, 
rocket,  missile,  mine,  blasting  cap, 
"dummy"  and/or  practice  device  such 
■s  simulators,  and  other  similar 
detonating  devices  which  are  capable  of 
being  altered  to  contain  a  live  charge, 
and  pyrotechnic  devices  such  as 
firecrackers,  cherry  bombs, 
bottlerockets,  and  starclusters. 

(e)  Firearms.  (1)  A  shotgun  having  a 
barrel  or  barrels  of  less  than  18  inches  in 
length. 

(2)  A  weapon  made  from  a  shotgun,  if 
such  weapon  as  modified  has  an  overall 
length  of  less  than  26  inches  or  a  barrel 
or  barrels  of  less  than  18  inches  in 
length. 

(3)  A  rifle  having  a  barrel  or  barrels  of 
less  than  16  inches  in  length. 

(4)  A  weapon  made  fiY)m  a  rifle  if  such 
weapon  as  modified  has  an  overall 
kngth  of  less  than  28  inches  or  a  barrel 
or  barrels  of  less  than  16  inches  in 
lengdi. 

(5)  A  madiine  gun. 

(6)  A  muffler  or  a  silencer  for  any 
firearm  whether  or  not  such  firearm  is 
indoded  within  this  definition.  The  temi 


shall  not  include  an  antique  firearm  or 
any  device  (other  than  a  machine  gun) 
which,  although  designed  as  a  weapon, 
by  reason  of  the  date  of  its  manufacture, 
value,  design,  and  other  characteristics 
is  primarily  a  collector's  item  and  is  not 
likely  to  be  used  as  a  weapon.  For 
purpose  of  this  definition,  the  length  of 
the  barrel  on  a  shotgun  or  rifle  shall  be 
determined  by  measuring  the  distance 
between  the  muzzle  and  the  face  of  the 
bolt,  breech,  or  breechlock  when  closed 
and  when  die  shotgun  or  rifle  is  cocked. 
The  overall  length  of  a  weapon  made 
from  a  shotgun  or  rifle  is  the  distance 
between  the  extreme  ends  of  the 
weapon  measured  along  a  line  parallel 
to  the  center  line  of  the  bore. 

(f)  Knives,  sabers,  swords,  and 
machetes.  Any  instrument  having  a 
sharp  blade  which  is  fastened  to  a 
handle,  or  made  with  a  handle. 
Measurement  of  the  blade  will  be  from 
the  tip  of  the  blade  to  the  point  where 
the  blade  meets  the  handle.  This 
includes  folding  knives,  switchblades, 
gravity  knives,  stilettos,  lock  blade 
knives,  swords,  sabers,  and  machetes. 

(g)  Machine  gun  and  automatic 
weapon.  Any  weapon  which  shoots,  is 
designed  to  shoot  or  can  be  readily 
restored  to  shoot  automatically  more 
than  one  shot  without  manual  reloading, 
by  a  single  function  of  the  trigger.  The 
term  shall  also  include  the  frame  or 
receiver  of  any  such  weapon,  any  part 
designed  and  intended  solely  and 
exclusively,  or  combination  of  parts 
designed  and  intended,  for  use  in 
converting  a  weapon  into  a  machine 
gun,  and  any  combination  of  parts  from 
which  a  machine  gun  can  be  assembled 
if  such  parts  are  in  the  possession  or 
under  the  control  of  a  person. 

(h)  Pistol.  A  weapon  originally 
designed,  made,  and  intended  to  fire  a 
projectile  (bullet)  from  one  or  more 
barrels  when  held  in  one  hand,  and 
having: 

(1)  A  chamber(s)  as  an  integral  part(s) 
of.  or  permanently  aligned  with,  the 
bore(s). 

(2)  A  short  stock  designed  to  be 
gripped  by  one  hand  and  at  an  angle  to 
and  extending  below  the  line  of  die 
bore(s). 

(i)  Public  gathering.  Shall  include,  but 
shall  not  be  limited  to,  athletic  or 
sporting  events,  schools  or  school 
functions,  churches  or  church  functions, 
rallies,  or  establishments  at  which 
alcohohc  beverages  are  sold  for 
consumption  on  the  premises. 

(j)  Revolver.  A  projectile  weapon,  of 
the  pistol  t>pe,  having  a  breechloading 
chambered  cylinder  so  arranged  that  the 
cocking  of  the  hammer  or  movement  of 
the  trigger  rotates  it  and  brings  the  next 


cartridge  in  line  with  the  barrel  for 
fu-ing. 

(k)  Rifle.  A  weapon  designed  or 
redesigned,  made  or  remade,  and 
intended  to  be  fired  from  the  shoulder. 
Also,  designed  or  redesigned  and  made 
or  remade  to  use  the  energy  of  the 
explosive  in  a  fixed  cartridge  to  fire  only 
a  single  projectile  through  a  rifled  bore 
for  each  single  pull  of  the  trigger,  and 
shall  include  any  such  weapon  which 
may  be  readily  restored  to  T\ie  a  fixed    ' 
cartridge. 

(I)  Shotgun.  A  weapon  designed  or 
redesigned,  made  or  remade,  and 
intended  to  be  fired  from  the  shoulder, 
and  designed  or  redesigned,  made  or 
remade,  to  use  the  energy  or  the 
explosive  in  a  fixed  shotgun  shell  to  fire 
through  a  smooth  bore  either  a  number 
of  projecting  (ball  shot)  or  a  single 
projectile  for  each  single  pull  of  the 
trigger  and  shall  include  any  such 
weapon  which  may  be  readily  restored 
to  fire  a  fixed  shotgun  shell. 

(m)  Silencer.  Any  device  for  silencing, 
muffling,  or  diminishing  the  report  of  a 
portable  firearm,  including  any 
combination  of  parts,  designed  or 
redesigned,  and  intended  for  the  use  in 
assembling  or  fabricating  a  flrearm 
silencer  or  firearm  muffler,  and  any  part 
intended  only  for  use  in  such  assembly 
or  fabrication. 

(n)  Weapon.  An  instrument  used  in  an 
offensive  or  defensive  maimer. 

9552.127    ProtilbWons. 

(a)  Prohibited  items.  It  is  prohibited  to 
possess,  carry,  conceal,  transport  store, 
transfer  or  sell  any  of  the  following 
weapons  or  devices,  on,  through,  or 
within  the  confines  of  Fort  Gordon 
unless  specifically  allowed  elsewhere  in 
this  part: 

(1)  Sawed-ofi  shotgun. 

(2)  Sawed-off  rifle. 

(3)  Machine  gun  and  automatic 
weapons. 

(4)  Silencers. 

(5)  Dangerous  instruments  as  defined 
in  9  552.126(c)  of  this  part. 

(6)  Explosives.  Incendiary  and 
Pyrotechnic  Devices,  as  defined  in 
9  552.126(d)  of  this  part 

(7)  Knives  with  automatic  blade 
openers  (i.e.,  switch  blades,  gravity 
knives,  stilettos)  of  any  blade  length. 
Folding  or  fixed  bladed  knives  with  a 
blade  length  of  more  than  3  inches. 
Swords,  sabers,  and  machetes  with 
sharpened  blades. 

(8)  Any  object  which  carries  an 
electrical  current  of  su^icient  wattage  to 
deliver  a  shock  to  a  person,  such  as 
cattie  prods,  stun  guns,  "taser"  or 
"public  defenders." 

(9)  Umbrellas,  canes,  or  walking  sticks 
with  sharpened  points  or  removable 


handles  which  convert  into  a  sword  type 
instrument 

(b)  Carrying  a  concealed  weapon.  A 
person  commits  the  offense  of  carrying  a 
concealed  weapon  when  he/she 
knowingly  has  or  carries  about  his/her 
person,  unless  in  an  open  manner  and 
fully  exposed  to  view,  any  bludgeon, 
metal  knuckles,  flrearm.  or  knife 
designed  for  the  purpose  of  offense  and/ 
or  defense,  or  any  other  dangerous  or 
deadly  weapon  or  instrument  of  like 
character  outside  of  his/her  home  or 
place  of  business. 

(c)  Carrying  deadly  weapons  to  or  at 
public  gatherings.  A  person  commits  an 
offense  under  this  section  when  he/she 
carries  to,  or  possesses  while  at.  a 
public  gathering  any  explosive 
compound,  firearm,  or  knife  designed  for 
the  purpose  of  offense  and /or  defense. 
This  paragraph  shall  not  apply  to 
necessary  equipment  for  military 
personnel  in  a  formation  when  a 
weapon  is  required,  or  to  police/security 
persormel  while  in  performance  of  their 
duties. 

(d)  Prohibited  possession  and  storage. 
It  is  prohibited  to  possess  or  store 
ammunition,  firearms,  knives  with 
blades  more  than  3  inches,  bows  and 
arrows,  crossbows,  and  BB  and  pellet 
guns,  in  locations  other  than  those 
specified  in  9  552.128  except  under 
conditions  specified  in  9  552.129. 
Prohibited  locations  for  these  items 
include,  but  are  not  limited  to.  living 
spaces  and  common  areas  of  billets, 
squad  rooms,  privately-owned  vehicles, 
exterior  storage  sheds,  camper  trailers, 
and  offices.  Commanders  will  designate 
an  arms  room  and  times  for  weapons 
tum-ia  During  periods  when  arms 
rooms  are  closed,  the  Staff  Duty  Officer 
(SDO)  will  ensure  the  weapon  is  secured 
in  accordance  with  (lAW)  this  subpart 
A  receipt  will  be  given  for  each  weapon 
received,  reflecting  the  weapon's  make, 
serial  number,  identity  of  owner  and 
other  data  deemed  appropriate. 

(e)  Carrying  of  straight  razors,  unless 
the  razor  is  in  the  original  sealed 
package,  is  prohibited. 

(f)  Exemptions.  Nothing  in  this 
subpart  shall  prohibit 

(1)  Military  members  or  DOD  civilian 
employees  from  possessing  or  using 
military  weapons,  mihtary  ammunition 
or  explosives,  or  military  devices  in  a 
lawful  maimer  while  in  the  performance 
of  their  military  duties  while  acting    . 
under  orders  of  superior  military        ! 
authority,  for  training,  or  other 
authorized  purposes,  as  prescribed  by 
applicable  Army  Regulations. 

(2)  Military  and  DOD  civUian 
personnel,  while  in  the  performance  of 
official  law  enforcement  duties,  from 
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possessing  or  usin^  government 
ammunition,  explosives  or  devices  in  a 
lawful  manner,  as  prescribed  by 
applicable  laws  or  regulations  or  by 
their  lawful  superiors. 

(3)  Federal,  state,  county  or  local  law 
enforcement  personnel,  while  in  the 
performance  of  official  law  enforcement 
duties,  horn  possessing  or  using 
government  or  privately-owned 
weapons,  ammunition,  explosives  or 
devices  in  a  lawful  manner,  as 
prescribed  by  applicable  laws  or 
regulations  or  by  their  lawful  superiors. 

(4)  Government  contractors,  while  in 
performance  of  their  contract  from 
possessing  or  using  weapons, 
ammunition,  explosives  or  devices,  lA W 
the  provisions  of  their  contract  and  as 
determined  by  the  contracting  officer. 

(5)  Individuals  with  Federal  firearms 
licenses  (class  III)  from  possessing, 
carrying,  and  transporting  class  III 
weapons  LAW  Federal  regulations; 
however,  they  are  prohibited  from 
concealing,  storing,  transferring,  or 
selling  class  III  weapons  within  the 
confines  of  Fort  Gordon. 

(6)  Individimls  &om  possessing, 
carrying,  transporting,  or  storing 
decorative,  ornamental,  and  ceremonial 
swords  and  sabers  within  the  confines 
of  Fort  Gordon  when  used  strictly  for 
display  and  ceremonies. 

[7]  Individuals  and  agencies  &om 
possessing,  transporting,  storing,  selling, 
or  using  fixed  bladed  knives  with  a 
blade  length  of  more  than  3  inches  when 
used  for  their  lawful  purpose  (i.e.,  steak 
knives,  cooking  knives,  hunting  knives) 
and  when  in  compliance  with  all  other 
requirements  in  this  subpart 

(8)  Flares  used  for  emergency  warning 
devices  in  automobiles  may  be 
transported  in  the  locked  trunk  or  glove 
compartment  of  an  automobile. 

§  552.128    Raqulrementt  tor  posMsaion 
and  us*. 

All  persons  entering  or  otherwise  on 
Fort  Gordon  may  possess  legally- 
defined  and  privately-owned  firearms, 
anununition,  pellet  and  BB  guns,  knives, 
bows  and  arrows,  and  crossbows  under 
the  following  conditions: 

(a)  Privately-owned  firearms, 
crossbows,  pellet  and  BB  gxms 
possessed  or  stored  on  the  installation 
must  be  registered  at  the  Installation's 
Provost  Marshal  Office  within  3  working 
days  after  arrival  on  the  installation,  or 
after  obtaining  the  weapon,  except: 

(1)  Firearms  legally  brought  onto  the 
installation  for  the  piupose  of  hunting  or 
firing  at  an  approved  firing  range,  and 
only  for  the  period  of  time  the  person 
possessing  the  firearms  is  hunting  or 
firing  on  the  range. 


(2)  Firearms  carried  by  federal  state, 
county,  or  local  law  enforcement 
personnel  when  in  the  performance  of 
official  law  enforcement  duties- 

(b)  Personnel  residing  in  family 
housing,  bachelor  officers'  quarters/ 
bachelor  enlisted  quarters/visiting 
officer  quarters  (BOQ/BEQ/VOQj  and 
guest  housing,  may  store  legally- 
acquired,  authorized  ammunition,  knives 
with  a  blade  measuring  more  than  3 
inches,  bows  and  arrows,  registered 
crossbows,  registered  pellet  and  BB 
gims,  and  registered  firearms  within 
their  quarters. 

(c)  Personnel  residing  in  troop  billets 
may  store  legally-acquired  authorized 
ammunition,  knives  and  blades 
measuring  more  than  3  inches,  bows  and 
arrows,  registered  crossbows,  registered 
pellet  and  BB  guns  and  registered 
firearms  in  unit  arms  rooms.  The  unit 
arms  room  should  utilize  a  standard 
weapons  card  and  log  book  to  dociuncnt 
storage,  removal,  and  return. 

(d)  Persons  17  or  under  must  be 
accompanied  by  a  person  over  the  age 
of  21,  who  will  be  responsible  for 
compliance  with  the  requirements  of  this 
subpart  while  hunting  or  target  shooting 
on  the  installation  and  when  purchasing 
legal  arms  (including  knives  with  blades 
over  3  inches)  and  ammunition  horn 
installation  retail  outlets. 

(e)  Persons  must  be  in  compliance 
with  federal  and  state  laws  regarding 
possession  (i.e.,  age,  criminal  record 
restrictions,  etc.). 

(f)  Storage,  accountability,  and 
registration  procedures  will  be  in 
accordance  with  (lAW)  Army 
Regulation  (AR)  190-11  (Physical 
Security  of  Arms,  Ammunition  and 
Explosives)  and  supplements.  Copies  of 
the  AR  may  be  obtained  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161. 

(g)  Loss  or  theft  of  firearms  and 
ammunition  will  be  reported  to  the  Fort 
Gordon  military  police  desk  sergeant 
immediately.  Reports  will  contain  all 
available  details  of  the  incident  and  a 
description  of  the  lost  item. 

9  552.129    RequirvRMnts  for  carrying  and 
ua*. 

Persons  legally  authorized  to  possess 
firearms,  ammunition,  knives  (with 
blades  longer  than  3  inches),  bows  and 
arrows,  and  crossbows,  may  carry  or 
transport  legally  possessed  and 
registered  (if  required)  weapons  under 
the  following  conditions: 

(a)  For  purposes  of  hunting:  From 
quarters,  on  or  off  the  installation,  by 
the  most  direct  route  to  hunting  area  and 
return.  Stopping  at  other  installation 
facilities  while  en  route  is  prohibited 


(i.e.,  post  exchange,  club,  offices,  etc). 
Individual  must  have  in  his/her 
possession  weapon  registration  (if 
applicable],  valid  state  hunting  license, 
valid  Fort  Gordon  hunting  permit  and  an 
area  access  pass  (if  applicable). 

(b)  For  purposes  of  target  shooting, 
selling  the  weapon  or  having  the 
weapon  repaired:  From  quarters  by  the 
most  direct  route  to  approved  range  or 
to  the  location  where  the  weapon  is  to 
be  sold  or  repaired  and  returned. 
Stopping  at  other  installation  facilities 
while  en  route  is  prohibited.  Individual 
must  have  in  his/her  possession  at  all 
times  his/her  registration  (if  appUcable). 

(1)  When  carried,  weapons  will  be 
carried  in  an  open  manner  (not 
concealed).  Firearms  will  be  unloaded 
when  carried  (i.e.,  projectiles  physicaUy 
separated  from  the  firearms,  not  fast 
removed  from  the  chamber),  except 
when  actually  engaged  in  hunting  or 
shooting.  Knives  will  be  carried  in  a 
sheath  or  scabbard  worn  in  a  clearly 
visible  manner.  Commanders  may 
authorize  the  carrying  of  a  privately- 
owned,  knife  with  a  blade  over  3  inches 
to  field  duty.  The  provost  marshal  may 
authorize  the  carrying  of  a  privately- 
owned,  sheathed,  lock  blade  knife  on 
military  and  DOD  police  officers'  pistol 
belts. 

(2)  When  transported  in  a  vehicle, 
weapons  will  be  in  plain  view  in  the 
passenger  area  of  the  vehicle  or  secured 
(locked)  in  the  trunk  or  other  rear 
compartment  of  the  vehicle,  not  readily 
accessible  from  the  passenger  area  (I.e., 
locked  tool  box  secured  to  bed  of  a 
truck).  Firearms  will  be  unloaded  and 
the  ammunition  physically  separated 
from  the  firearms.  THE  GLOVE 
COMPARTMENT  OF  A  VEHICLE  IS 
NOT  AN  AUTHORIZED 
COMPARTMENT  FOR  STORING 
PISTOLS. 

(3)  Firearms,  bows  and  arrows, 
crossbows,  pellet  and  BB  guns  will  not 
be  loaded,  fired,  or  used  within  any 
housing  area  or  cantonment  area  of  the 
installation;  within  SO  yards  of  any 
public  highway,  street  or  Fort  Gordon 
named  street  or  numbered  road,  or 
across  same;  within  100  yards  of  any 
designated  recreation  area,  managed 
waters,  building  or  similar  structures; 
any  aircraft  landing  facility;  any 
ammunition  storage  area  (except  on 
approved  firing  ranges  when  properly 
authorized);  be  discharged  from 
vehicles. 

{552.130    DiapoaWon  of  conflacatwt/ 
Mizad  waapona. 

All  weapons,  ammunition,  explosives, 
or  other  devices  defined  in  this  subpart, 
that  are  confiscated  pursuant  to  the 
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(i.e.,  post  exchange,  club,  offices,  etc.). 
Individual  must  have  in  his/her 
possession  weapon  registration  (if 
applicable),  valid  state  hunting  license, 
valid  Fort  Gordon  hunting  permit  and  an 
area  access  pass  (if  appUcable). 

(b)  For  purposes  of  target  shooting, 
selling  the  weapon  or  having  the 
weapon  repaired:  From  quarters  by  the 
most  direct  route  to  approved  range  or 
to  the  location  where  the  weapon  is  to 
be  sold  or  repaired  and  returned. 
Stopping  at  other  installation  facilities 
while  en  route  is  prohibited.  Individual 
must  have  in  his/her  possession  at  all 
times  his/her  registration  (if  applicable). 

(1)  When  carried,  weapons  wiU  be 
carried  in  an  open  manner  (not 
concealed).  Firearms  %vill  be  unloaded 
when  carried  (i.e.,  projectiles  physicaUy 
separated  from  the  firearms,  not  just 
removed  from  the  chamber),  except 
when  actually  engaged  in  hunting  or 
shooting.  Knives  will  be  carried  in  a 
sheath  or  scabbard  worn  in  a  clearly 
visible  manner.  Ck)mmander8  may 
authorize  the  carrying  of  a  privately- 
owned,  knife  with  a  blade  over  3  indies 
to  field  duty.  The  provost  marshal  may 
authorize  the  carrying  of  a  privately- 
owned,  sheathed,  lock  blade  knife  on 
military  and  DOO  police  officers'  pistol 
belts. 

(2)  When  transported  in  a  vehicle, 
weapons  will  be  in  plain  view  in  the 
passenger  area  of  the  vehicle  or  secured 
(locked)  in  the  trunk  or  other  rear 
compartment  of  the  vehicle,  not  readily 
accessible  from  the  passenger  area  (i.e., 
locked  tool  box  secured  to  bed  of  a 
truck).  Firearms  will  be  imloaded  and 
the  ammunition  physically  separated 
from  the  firearms.  THE  GLOVE 
COMPARTMENT  OF  A  VEHICLE  IS 
NOT  AN  AUTHORIZED 
COMPARTMENT  FOR  STORING 
PISTOLS. 

(3)  Firearms,  bows  and  arrows, 
crossbows,  pellet  and  BB  guns  will  not 
be  loaded,  fired,  or  used  within  any 
housing  area  or  cantonment  area  of  the 
installation;  within  50  yards  of  any 
public  highway,  street  or  Fort  Gordon 
named  street  or  numbered  road,  or 
across  same;  within  100  yards  of  any 
designated  recreation  area,  managed 
waters,  building  or  similar  structures; 
any  aircraft  landing  facility;  any 
ammunition  storage  area  (except  on 
approved  firing  ranges  when  properly 
authorized);  be  discharged  from 
vehicles. 

SS52.130    Dtepoaltton  of  conflscatwi/ 
••tevd  wMpons. 

All  weapons,  ammunition,  explosives, 
or  other  devices  defined  in  this  subpart, 
that  are  confiscated  pursuant  to  the 
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under  the  provisions  of  AR  195-5, 

Evidence  Procedures.  Copies  of  the  AR 

may  be  obtained  from  the  National 

Technical  Information  Service,  5285  Port 

Royal  Road,  Springfield,  VA  22161. 

Kenneth  L  Deaton. 

Alternate  Army  Federal  Register  Liaison 

Officer. 
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The  President 


Proclamation  6319  of  July  31,  1991 
Helsinki  Human  Rights  Day,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  1975,  when  the  United  States,  Canada,  and  33  European  states  joined  in 
adopting  the  Helsinki  Final  Act  of  the  Conference  on  Security  and  Coopera- 
tion in  Europe,  we  affirmed  "the  close  link  between  peace  and  security  in 
Europe  and  in  the  world  as  a  whole."  Signatories  to  the  Helsinki  accords  also 
recognized  that  respect  for  human  rights  and  fundamental  freedoms  is  essen- 
tial not  only  to  achieving  lasting  peace  among  nations  but  also  to  promoting 
their  social  and  economic  development.  During  the  past  16  years,  the  CSCE 
process  begun  at  Helsinki  has  played  a  leading  role  in  building  mutual 
confidence,  reducing  the  risk  of  conflict  and  enhancing  the  growth  of  democ- 
racy and  openness  in  Europe.  This  year  we  welcome  Albania's  entry  into  the 
CSCE  community  and  its  commitment  to  respect  human  rights  and  fundamen- 
tal freedoms  that  this  symbolizes. 

The  tremendous  changes  that  have  swept  central  and  eastern  Europe  under- 
score the  CSCE's  effectiveness  in  advancing  the  goal  of  universal  compliance 
with  the  Helsinki  accords.  At  their  meeting  in  Paris  last  November,  CSCE 
members  welcomed  the  emergence  of  a  new  transatlantic  partnership  of 
nations  based  on  a  mutual  commitment  to  upholding  human  rights  and  the  rule 
of  law.  In  signing  the  Charter  of  Paris  for  a  New  Europe,  members  added  to 
existing  CSCE  principles  new  and  sweeping  commitments  to  political  plural- 
ism, free  elections,  free  enterprise,  and  the  rule  of  law.  New  CSCE  institutions 
established  at  the  Paris  summit — such  as  the  Office  for  Free  Elections  in 
Warsaw,  the  CSCE  Secretariat  in  Prague,  and  the  Conflict  Prevention  Center 
in  Vienna — strengthen  the  CSCE's  ability  to  help  consolidate  and  to  build 
upon  recent  gains.  The  United  States  encouraged  and  welcomed  these  devel- 
opments as  evidence  that  the  CSCE  can  serve  not  only  as  a  catalyst  for 
change  but  also  itself  change  to  reflect  the  demands  of  an  evolving  Europe. 

During  the  June  meeting  of  CSCE  foreign  ministers  in  Beriin,  the  Conference 
endorsed  the  report  of  the  Valletta  Meeting  on  the  Peaceful  Settlement  of 
Disputes  and  agreed  to  designate  the  Conflict  Prevention  Center  in  Vienna  as 
the  nominating  institution  to  help  settle  disputes.  Members  also  agreed  on  a 
mechanism  for  holding  emergency  official-level  meetings  of  the  CSCE.  which 
has  first  been  called  into  action  in  the  current  Yugoslav  crisis. 

As  the  Yugoslav  crisis  demonstrates,  major  challenges  remain.  The  United 
States  will  continue  to  suggest  that  the  CSCE  strengthen  its  capacity  to 
address  the  political  sources  of  conflict.  One  area  of  special  concern  to  us  is 
the  persecution  of  ethnic  minorities.  Ethnic  tensions  in  Europe  provide  a 
solemn  and  urgent  reminder  that  we  still  have  much  woric  to  do  in  achieving 
universal  compliance  with  both  the  letter  and  the  spirit  of  the  Helsinki 
accords.  The  United  States  has  sought  to  lead  other  member-states  in  explor- 
ing ways  that  the  CSCE  can  help  reduce  those  tensions  and  fulfill  the  promise 
of  a  Europe  that  is  whole  and  free,  and  at  peace  with  itself. 


3713B  Federal  Register  /  Vol.  56.  No.  149  /  Friday.  August  2.  1991  /  Presidential  Documents 


As  an  expression  of  the  special  importance  that  the  United  States  continues  to 
attach  to  the  CSCE  in  a  changing  Europe,  the  Congress,  by  House  Joint 
Resolution  264,  has  designated  August  1,  1991.  as  "Helsinki  Human  Rights 
Day"  and  has  authorized  and  requested  the  President  to  issue  a  proclamation 
in  observance  of  this  day. 

NOW.  THEREFORE.  L  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  August  1.  1991.  as  Helsinki  Human  Rights  Day 
and  reaffirm  the  United  States  dedication  to  the  principles  of  human  dignity 
and  freedom— principles  that  are  enshrined  in  the  Helsinki  Final  Act.  As  we 
Americans  observe  this  day  with  appropriate  programs,  ceremonies,  and 
activities,  let  us  call  on  all  signatories  of  the  Final  Act  to  fulfill  their  obligation 
to  respect  the  rights  and  dignity  of  all  their  citizens. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirty-first  day  of 
July,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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United  States  of  America  the  two  hundred  and  sixteenth. 
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contains  regulatory  documertti 
general  applicat>(<lty  and  legal 
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the  Code  of  Federal  Regulal 
published  under  50  titles  pur 
U.S.C.   1510. 
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DEPARmENT  OF  TRANS 
Fadoral  Aviation  Administ 

14  CFR  Part  39 

[Docket  Na  91-NW-08-AD;  Ai 
708«;AO»1-15-21] 

AlrwortMrtMs  DiractivM;  I 
Modal  727  Series  Airplanai 
With  Auxiliary  Fuel  Tanka 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  D01 
action:  Final  nile. 

summary:  This  amendment 
new  airworthiness  directive 
applicable  to  certain  Boeing 
series  airplanes,  which  reqi 
inspection  of  the  fuselage  m 
auxiliary  fuel  tanks  for  dela 
and/or  cracking  of  the  outei 
repair,  if  necessary.  This  an 
prompted  by  reports  of  crac 
side  panel  of  the  auxiliary  f 
This  condition,  if  not  correc 
result  in  fuel  leaking  from  tl 
into  the  cargo  compartment 
a  potential  fire  hazard. 
DATES:  Effective  September 
The  incorporation  by  refe 
certain  pubhcations  listed  i 
regiilations  is  approved  by  1 
of  the  Federal  Register  as  o! 
9,1991. 

ADDRESSES:  The  applicable 
information  may  be  obtaine 
Boeing  Commercial  Airplan 
P.O.  Box  3707.  Seattle,  Was 
98124.  This  informal!^  maj 
examined  at  the  FAA,  NortJ 
Mountain  Region,  Transpor 
Directorate,  1601  Lind  Aven 
Renton,  Washington;  or  at  t 
the  Federal  Register,  1100  L 
room  8401,  Washington.  DC 
TOR  FURTMCfl  INFORMATKMt 
Mr.  Stanton  R.  Wood.  Seatt 
Certification  Office,  Airfran 
ANM-120S;  telephone  (206] 
S-031999        000l(O0XO2-AUG 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appticatiility  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  vvhich  Is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1610. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  rssue  of  each 

DEPARTHEMT  OF  TRANSPORTATION 
Federal  Aviation  AdminiatrBtion 


14  CFR  Part  39 

(Docket  Na  91-I4M-08-AO; 
7088;  AO  91-15-21] 


1  111  ■■ii^Miasii  4A_ 


AimvortNnaaa  Diractivaa;  Boaing 
Modal  727  Serias  Airpianaa  Equipped 
With  Auxiliary  Fuel  Tanka 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  nile. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  which  requires 
inspectioQ  of  the  fuselage  mounted 
auxiliary  fuel  tanks  for  delamination 
and/or  cracking  of  the  outer  panels,  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  reports  of  cracking  of  a 
side  panel  of  the  auxiliary  fuel  tanks. 
This  condition,  if  not  corrected,  could 
result  in  fuel  leaking  from  the  fuel  tanks 
into  the  cargo  compartment  and  creating 
a  potential  fire  hazard. 
DATES:  Effective  September  9, 1991. 
The  incorporation  by  reference  of 
certain  pubUcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
9,1991. 

ADDRCSSSS:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  informa"^  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW.. 
room  8401,  Washington,  DC. 
FOR  FURTMtR  INPORMATtOM  CONTACT 
Mr.  Stanton  R.  Wood,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (208)  227-2772. 
S-0S1999        000l(00X02-AUO-9t-10H)3a6) 


Mailing  address:  FAA,  Northwest 
Moimtain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 
SUPPl£MENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  Boeing  Model  727  series 
airplanes,  which  requires  inspection  of 
the  fuselage  mounted  auxiliary  fuel 
tanks  for  delamination  and/or  cracking 
of  the  outer  panels  and  repair,  if 
necessary,  was  published  in  the  Federal 
Register  on  April  8, 1991  (56  FR  14222). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Several  commenters  requested  that 
the  compliance  time  for  the  initial 
ultrasonic  inspection/leak  check  (as 
proposed  in  paragraph  A.)  be  increased 
from  the  proposed  500  fli^t  cycles  to 
1,000  flight  cycles  or  at  the  next 
scheduled  "C"  check.  The  commenters 
stated  that  in  order  to  accomplish  the 
inspections,  it  may  be  necessary  to 
remove  the  subject  fuel  tanks;  this  could 
best  be  done  at  a  main  maintenance 
base  where  trained  staff  and  necessary 
equipment  are  available.  Additionally, 
one  commenter  pointed  out  that  41  tanks 
already  have  been  inspected  and  no 
damage  has  been  found.  The  FAA 
concurs  that  the  initial  compliance  time 
can  be  increased  to  1,000  flight  cycles 
without  compromising  safety.  The 
FAA's  intent  was  that  the  inspection  be 
accomplished  during  regularly 
scheduled  maintenance.  Paragraph  A.  of 
the  flnal  rule  has  been  revised 
accordingly. 

One  commenter  proposed  an 
alternative  procedure  for  complying 
with  the  inspection  requirements  of 
proposed  paragraph  A.,  and  requested 
that  the  nile  be  revised  to  include  this 
procedure.  The  FAA  does  not  concur 
that  revision  of  the  rule  is  necessary. 
Operators  may  request  the  use  of 
alternative  methods  of  compliance  in 
accordance  with  the  provisions  of 
paragraph  F.  of  the  final  rule. 

One  commenter  requested  that 
implementation  of  the  rule  be  delayed 
until  special  non-destructive  testing 
(NDT]  equipment  is  developed  that  will 
enable  this  commenter  to  accomplish 
the  ultrasonic  inspection  required  by 
proposed  paragraph  A.l.  The  FAA  does 
not  concur  with  this  request.  Equipment 


necessary  to  accomplish  the  ulti-asonic 
inspection  can  be  manufactured  well 
within  the  1,000  fli^t  cycle  compliance 
time  of  paragraph  A.1.  Additionally,  the 
commenter  may  elect  to  accomplish  the 
leak  check  in  accordance  with 
paragraph  A.2.  in  lieu  of  the  ultrasonic 
inspection;  development  of  special 
equipment  is  not  necessary  to  perform 
the  leak  check. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  This  change  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  rule. 

There  are  approximately  112  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  81  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  12  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$53,460. 

The  regiilations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  fmal  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
1.2291;  (2)  is  not  a  "signiricant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979):  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  fmal  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  rules  docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket 

List  of  Subjects  in  14  CFR  Put  99 

Air  transportation.  Aircraft  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

S  39.13    [Aimnded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-15-21.  Boeing:  Amendment  39-7088. 
Docket  91-NM-08-AD. 

Applicability:  Model  727  series  airplanes, 
equipped  with  Boeing  manufactured  auxiliary 
fuel  tanks  installed  in  the  lower  cargo 
compartments,  certified  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  reduce  the  potential  for  fire  in  the  cargo 
compartment  due  to  fuel  leaking  from  the 
auxiliary  fuel  tanks  installed  in  the  fuselage 
cargo  compartments,  accomplish  the 
following: 

A  Within  the  next  1,000  flight  cycles  after 
the  effective  date  of  this  AD,  accomplish  one 
of  the  following: 

1.  Conduct  an  ultrasonic  inspecUon  for 
disbonding  of  the  lower  sidewall  (curved) 
panels  of  the  auxiliary  fuel  tanks  in 
accordance  with  Part  I  of  the 
Accomplishment  Instructions  in  Boeing 
Service  Bulletin  727-28-Olia  dated 
September  6, 1990;  or 

2.  Perform  a  leak  check  of  the  auxiliary  fuel 
tanks  in  accordance  with  Part  III  of  the 
Accomplishment  Instruction  in  Boeing 
Service  Bulletin  727-28-0110,  dated 
September  6, 1990.  If  any  fuel  leakage  is 
detected,  prior  to  further  flight  repair, 
deactivate  or  remove  the  auxiliary  fuel  tanks, 
in  accordance  with  Part  III  of  the 
Accomplishment  Instructions  in  the  service 
bulletin.  Repeat  the  leak  check  prior  to  each 
flight 

B.  Within  the  next  12,000  flight  cycles  after 
the  effective  date  of  this  AD,  accomplish  the 
inspections  of  the  auxiliary  fuel  tank  and 
support  structure  in  accordance  with  Part  II 
of  the  Accomplishment  Instructions  in  Boeing 
Service  Bulletin  727-28-0110,  dated 
September  6, 1990.  Repeat  this  inspection  at 
intervals  not  to  exceed  12,000  flight  cycles. 
Accomplishment  of  this  inspection 
constitutes  terminating  action  for  the 
inspection/check  requirements  of  paragraph 
A  of  this  AD. 

C.  Deactivation  of  the  auxiliary  fuel  tank  in 
accordance  with  part  V  of  the 
Accomplishment  Instructions  in  Boeing 
Service  Bulletin  727  ?8-01ia  dated 
September  6, 1990,  constitutes  terminating 
action  for  the  inspection  requirements  of  this 
AD.  If  the  auxiliary  fuel  tanks  are 
reactivated,  the  inspections  required  by 
paragraphs  A.  and  B.  of  this  AD  must  be 


accomplished  prior  to  exceeding  the  flight 
cycle  thresholds  required  by  those 
paragraphs. 

Note:  Fuel  tanks  deactivated,  but  installed 
in  an  airplane,  accumulate  the  same  number 
of  flight  cycles  as  the  airplane. 

D.  Auxiliary  fuel  tanks  currently  not 
installed  in  an  airplane  must  be  inspected  in 
accordance  with  part  D  of  the 
Accomplishment  Instructions  in  Boeing 
Service  Bulletin  727-28-Olia  dated 
September  6, 1990,  prior  to  Installation  in  an 
airplane. 

E  If  a  disbonded  or  cracked  panel  is 
detected  during  the  inspections  required  by 
paragraphs  A.I.,  B.,  C.  or  D.  of  this  AD, 
accomplish  one  of  the  following  prior  to 
further  flight. 

1.  Replace  the  panel  in  accordance  with 
part  rv  of  the  Accomplishment  Instructions  in 
Boeing  Service  Bulletin  727-28-0110,  dated 
September  6, 1990;  or 

2.  Deactivate  the  auxiliary  fuel  tank  in 
accordance  with  part  V  of  the 
Accomplishment  Instructions  in  Boeing 
Service  Bulletin  727-28-0110,  dated 
September  6, 1990;  or 

3.  Remove  the  auxiliary  fuel  tank  in 
accordance  with  the  Boeing  727  Maintenance 
Manual  Subject  53-20-31. 

F.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

G.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD.  . 

H.  The  inspection,  deactivation,  and 
replacement  requirements  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin  727- 
28-0110,  dated  September  a  1990.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Croup,  P.O.  Box  3707, 
Seattle.  Washington  98124.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW..  Renton, 
Washington;  or  at  the  Office  of  tha  Federal 
Register,  1100  L  Street  NW..  room  8401, 
Washington,  DC. 

This  amendment  (39-7086.  AD  91-15-21) 
t)ecome8  effective  September  9, 1991. 

Issued  in  Renton.  Washington,  on  July  12, 
1991. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-18475  Filed  8-2-91;  8:45  amj 
nujNo  cooe  Mto-i»4i 


14  CFR  Part  39 

[Docket  No.  91-NM-14-AO;  Amendment  39- 
7089;  AO  91-15-24] 

Airworttiiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  requires 
penetrant  inspection  and  proof  pressure 
testing  of  the  auxiliary  power  unit  (APU) 
pneiunatic  ducts,  and  repair  or 
replacement,  as  necessary,  and  a  one- 
time stress  relief  of  the  duct  assemblies. 
This  amendment  is  prompted  by  reports 
of  cracked  or  ruptured  APU  pneumatic 
ducts  that  have  caused  damage  to 
adjacent  structure,  pneumatic  ducts,  and 
hydraulic  lines.  This  condition,  if  not 
corrected,  could  result  in  damage  to  the 
adjacent  structxue.  pneumatic  ducts, 
hydraulic  hnes.  and/or  electrical  wiring. 
DATES:  Effective  September  9. 1991. 
The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
9. 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  llOO  L  Street  NW.. 
room  8401.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Timothy  J.  Dulin,  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  227-2675.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  which  requires  penetrant 
inspection  and  proof  pressure  testing  of 
the  auxiliary  power  unit  (APU) 
pneumatic  ducts,  and  repair  or 
replacement,  as  necessary;  and  a  one- 
time stress  relief  of  the  duct  assemblies; 
was  published  in  the  Federal  Register  on 
March  8. 1991  (56  FR  9907). 


Interested  persons  have  1 
an  opportunity  to  participal 
making  of  this  amendment 
consideration  has  been  givi 
comments  received. 

Several  commenters  requ 
the  FAA  withdraw  the  prop 
because  the  justification  foi 
sufficient  to  satisfy  the  reqi 
part  39  of  the  Federal  Avial 
Regulations  (FAR).  These  c 
recognized  that  there  have 
number  of  APU  duct  leaks. 
APU  normally  is  not  operat 
flight,  the  APU  ducts  norms 
pressurized  during  flight.  Ft 
the  APU  ducts  are  subject  t 
pressures  during  operation 
for  only  approximately  10% 
that  the  wing  leading  edge  i 
crossover  ducts  are  used,  T 
commenters  stated  that  the 
consequences  that  could  oc 
APU  duct  leak  would  not  le 
airworthiness  concern.  The 
commenters  also  stated  tha 
APU  duct  ruptures  have  oc< 
groimd,  not  in  flight.  One  cc 
stated  that  the  APU  manifo 
protected  during  flight  by  a: 
valve,  and  that  there  are  no 
pneumatic  ducts  between  tl 
and  the  leading  edge/cros8( 
The  FAA  does  not  concur  v 
commenters'  requests  to  wi 
rule,  or  with  the  commentei 
that  the  rule  is  not  justified, 
has  determined  that  APU  d 
justifiably  meet  the  establis 
part  39  criteria  for  an  unsaf 
since  APU  pneumatic  ducts 
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14  CFR  Part  39 

[Dockst  No.  91-NM-14-AO:  Anwndment  39- 
7089;  AO  91-15-24] 

Alrwortttlness  Directives;  Boeing 
IModei  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
nevkT  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  requires 
penetrant  insjjection  and  proof  pi^ssure 
testing  of  the  auxiliary  power  unit  (APU) 
pneumatic  ducts,  and  repair  or 
replacement,  as  necessary,  and  a  one- 
time stress  relief  of  the  duct  assemblies. 
This  amendment  is  prompted  by  reports 
of  cracked  or  ruptured  APU  pneumatic 
ducts  that  have  caused  damage  to 
adjacent  structure,  pneumatic  ducts,  and 
hydraulic  lines.  This  condition,  if  not 
corrected,  could  result  in  damage  to  the 
adjacent  structiu-e,  pneumatic  ducts, 
hydraulic  Unas,  and/or  electrical  wiring. 
DATES:  Effective  September  9, 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
9, 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  PJW.. 
room  8401,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Timothy  J.  Dulin.  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  227-2875.  Mailing 
address:  FAA.  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  Boeing  Model  747  series 
airplanes,  which  requires  penetrant 
inspection  and  proof  pressure  testing  of 
the  auxiliary  power  unit  (APU) 
pneumatic  ducts,  and  repair  or 
replacement,  as  necessary;  and  a  one- 
time stress  relief  of  the  duct  assemblies: 
was  published  in  the  Federal  Register  on 
March  8, 1991  (56  FR  9907). 


Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Several  commenters  requested  that 
the  FAA  withdraw  the  proposed  rule, 
because  the  justification  for  it  is  not 
sufficient  to  satisfy  the  requirements  of 
part  39  of  the  Federal  Aviation 
Regulations  (FAR).  These  commenters 
recognized  that  there  have  been  a 
number  of  APU  duct  leaks,  but  since  the 
APU  nomaally  Is  not  operational  in 
flight,  the  APU  ducts  normally  are  not 
pressurized  diuing  flight.  Furthermore, 
the  APU  ducts  are  subject  to  lower 
pressures  during  operation  and  are  used 
for  only  approximately  10%  of  the  time 
that  the  wing  leading  edge  and 
crossover  ducts  are  used.  These 
commenters  stated  that  the 
consequences  that  could  occur  from  an 
APU  duct  leak  would  not  lead  to  an 
airworthiness  concern.  These 
commenters  also  stated  that  all  of  the 
APU  duct  ruptures  have  occurred  on  the 
groimd,  not  in  flight.  One  commenter 
stated  that  the  APU  manifold  integrity  is 
protected  during  flight  by  an  isolation 
valve,  and  that  there  are  no  common 
pneumatic  ducts  between  the  APU  ducts 
and  the  leading  edge/crossover  ducts. 
The  FAA  does  not  concur  with  the 
commenters'  requests  to  withdraw  the 
rule,  or  with  the  commenters'  statements 
that  the  rule  is  not  justified.  The  FAA 
has  determined  that  APU  duct  failures 
justifiably  meet  the  established  FAR 
part  39  criteria  for  an  unsafe  condition 
since  APU  pneiunatic  ducts  on  In- 
service  airplanes  have  ruptured  and 
damaged  adjacent  structure,  pneumatic 
ducts,  and  hydraulic  lines.  In  one 
incident,  a  ruptured  APU  pneumatic 
duct  jammed  the  elevator  control.  In 
another  incident,  a  ruptured  APU 
pneiunatic  duct  led  to  an  emergency 
evacuation  in  which  several  passengers 
were  injured.  In  yet  another  incident,  a 
ruptured  APU  pneumatic  duct  damaged 
two  hydraulic  lines,  which  consequently 
had  to  be  replaced.  While  It  is  true  that 
all  of  these  incidents  occurred  while  the 
airplanes  were  on  the  ground,  the 
potential  exists  for  similar  incidents  to 
occur  in  flight,  since  Model  747-100, 
-200,  and  -300  airplanes  are  certificated 
for  APU  operation  up  to  20.000  feet 
pressure  altitude  and  Model  747-400 
airplanes  are  certificated  for  APU 
operation  up  to  15,000  feet  pressure 
altitude.  The  requirements  of  this  AO 
are  Intended  to  preclude  the  possibility 
of  APU  ruptures — and  the  subsequent 
significant  damage — from  occurring 
while  the  airplane  is  either  in  flight  or  on 
the  ground.  In  regard  to  the  commentB 


concerning  the  lower  pressures  to  which 
the  APU  ducts  are  subject  during 
operation,  and  the  amount  of  time  that 
the  APU  duct  is  used  as  compared  to 
that  of  the  wing  leading  edge  cmd 
crossover  ducts,  the  FAA  has 
determined  that  the  duct  weld  failures 
are  cycle-dependent  and  not  time- 
dependent  In  addition,  although  the 
wing  leading  edge  and  crossover  ducts 
may  be  used  more,  there  have  l>een 
more  ruptures  reported  of  the  APU  duct 
than  of  the  wing  leading  edge  duct  or 
crossover  duct 

One  commenter  requested  that  the 
applicability  of  the  AD  not  apply  to 
airplanes  on  which  the  APU  air  inlet 
scoop  has  been  removed  to  preclude 
APU  operation  during  flight.  (This 
commenter  stated  that  the  air  inlet 
scoop  for  the  APU  had  been  removed 
from  its  fleet  of  Model  747  series 
airplanes.)  The  FAA  does  not  conctir. 
since  the  in-service  history  of  APU  duct 
failures  has  demonstrated  that  they  pose 
a  significant  safety  hazard  on  the 
ground. 

Several  commenters  requested  that 
the  applicability  of  the  AD  not  apply  to 
operators  who  have  procedures  in  their 
manuals  which  prohibit  APU  operation 
in  flight  The  FAA  does  not  concur.  As 
discussed  above,  numerous  incidents  of 
APU  duct  ruptures  have  occurred  while 
the  airplane  is  on  the  ground  and  have 
caused  signiHcant  damage.  Therefore,  It 
is  necessary  to  ensure  safe  operation  of 
the  APU  on  the  ground,  as  well  as  In 
flight  by  issuing  this  AD. 

Several  commenters  requested  that 
the  AD  not  apply  to  airplanes  on  which 
reinforcement  rings  have  been  added  to 
the  APU  pneumatic  ducts.  These 
commenters  stated  that  APU  duct 
failures  have  not  been  experienced  since 
reinforcement  rings  were  added  to 
prevent  the  ducts  from  collapsing.  The 
FAA  does  not  concur.  The  FAA  has 
received  confirmed  reports  of  duct  weld 
failiu^s  on  pneumatic  ducts  with  the 
reinforcement  rings  installed.  The  duct 
reinforcement  rings  will  not  prevent  the 
duct  weld  failures. 

Several  commenters  requested  that 
the  proposed  rule  be  revised  to  require 
the  initial  inspection  within  6,000  flight 
cycles,  in  lieu  of  the  proposed  3,000 
flight  cycles.  These  commenters  stated 
that  the  required  actions  for  the  leading 
edge  and  crossover  pneumatic  ducts,  as 
well  as  the  APU  pneumatic  ducts,  will 
create  scheduling  problems  that  will 
Increase  the  cost  of  compliance 
significantly  above  the  FAA  cost 
estimate.  The  FAA  does  not  concur  with 
the  request  for  an  extension  of  the  initial 
compliance  time.  The  FAA  has 
determined  that  the  compliance  time,  as 


proposed,  represents  the  maximum  time 
allowable  for  the  affected  airplanes  to 
continue  to  operate  prior  to  the  required 
Inspections  without  compromising 
safety.  Further,  based  on  the  average 
aircraft  utilization  rate  for  this  modri, 
the  proposed  compliance  time  of  3,000 
flight  cycles  is  equal  to  approximately  4 
years;  the  FAA  considers  this  to  be  an 
ample  amount  of  time  to  schedule  the 
required  inspection. 

One  commenter  requested  that  the 
proposed  rule  be  revised  to  require  the 
initial  Inspection  of  the  APU  pneumatic 
ducts  within  3,000  flight  cycles  or  at  the 
next  "D"  check  (approximately  7,000 
flight  cycles),  whichever  occurs  later, 
and  to  permit  a  repetitive  inspection  to 
be  conducted  at  every  "D"  check 
thereafter  if  the  ducts  are  not  stress- 
relieved.  The  commenter  stated  that  the 
basis  for  this  recommendation  is  that 
the  APU  pneumatic  ducts  are 
unpressurized  most  of  the  time  during 
flight  and,  therefore,  would  not  pose  a 
flight  safety  concern.  The  FAA  does  not 
concur.  Since  maintenance  schedules 
vary  from  operator  to  operator,  there 
would  be  no  assurance  that  the 
Inspection  would  be  accomplished  at 
intervals  of  7,000  flight  cycles.  Under  the 
provisions  of  paragraph  D.  of  the  final 
rule,  however,  operators  may  apply  for 
approval  of  an  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  if  sufflcient  justiflcation 
is  presented  to  the  FAA.  Furthermore,  to 
continue  to  perform  the  inspection  at 
Intervals  of  7,000  flight  cycles  is  contrary 
to  the  FAA's  determination  that  long 
term  continued  operational  safety  will 
be  better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long  term 
repetitive  inspections  may  not  be 
providing  the  degree  of  safety  assurance 
necessary  for  the  transport  airplane 
fleet  This,  coupled  with  a  better 
imderstanding  of  the  human  factors 
associated  with  numerous  continual 
special  procedures,  has  led  the  FAA  to 
consider  placing  less  emphasis  on 
special  procedures  and  more  emphasis 
on  design  improvement.  The  stress 
relieving  procedure  requirement  of  this 
AD  action  is  in  consonance  with  that 
policy  decision. 

The  manufacturer  requested  that  the 
AD  applicability  be  changed  to  Model 
747  series  airplanes,  line  positions  2 
through  720,  for  APU  ducts  in  body 
sections  44, 46*  and  48;  and  line 
positions  721  through  734,  for  APU  ducts 
In  body  sections  44  and  48.  The  FAA 
concurs.  Since  the  accomplishment 
instructions  contained  in  Boeing  Service 
Bulletin  747-36-2081,  dated  November 
29, 1990,  do  not  dearly  define  which 
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APU  pneumatic  ducts  do  not  require 
inspection  on  airplanes  line  position  721 
through  734,  the  applicability  section  of 
the  final  rule  has  been  revised  to  clarify 
which  APU  pneumatic  ducts  require 
inspection  or  replacement.  This  does  not 
change  airplane  applicability. 

Paragraph  D.  of  the  final  rule  has  been 
revised  to  specify  the  current  procedure 
for  submitting  requests  for  approval  of 
alternative  methods  of  compliance. 

The  economic  analysis  paragraph, 
below,  has  been  revised  to  increase  the 
speciHed  hourly  labor  rate  from  $40  per 
manhour  (as  was  cited  in  the  preamble 
to  the  Notice]  to  $55  per  manhour.  The 
FAA  has  determined  that  it  is  necessary 
to  increase  this  rate  used  in  calculating 
the  cost  impact  associated  with  AD 
activity  to  account  for  various 
inflationary  costs  in  the  airline  industry. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  this  AD. 

There  are  approximately  714  Model 
747  series  airplanes  of  the  a^ected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  214  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  724  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$8,521,480. 

The  regulations  adopted  herem  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  goveniment  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291:  (2)  is  not  a  "significant  rule" 
under  EKDT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  28, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket  A  copy  of 


it  may  be  obtained  from  the  Rules 
Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-(AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-1S^24.  Boeing:  Amendment  39-7089. 
Docket  No.  91-NM-14-AD. 

Applicability:  Model  747  series  airplanes, 
line  positions  2  through  720  for  Auxiliary 
Power  Unit  (APU)  pneumatic  ducts  in  body 
sections  44.  46.  and  48;  and  line  positions  721 
through  734  for  APU  pneumatic  ducts  in  body 
section  44  and  48;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  damage  to  adjacent  structure, 
pneumatic  ducts,  hydraulic  lines,  and/or 
electrical  wiring  as  a  result  of  failure  of 
Auxiliary  Power  Unit  (APU)  pnetunatic  ducts, 
accomplish  the  following: 

A  Prior  to  the  accumulation  of  7.000  flight 
cycles,  or  within  the  next  3,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  conduct  a  penetrant  inspection, 
proof  pressure  test  and  penetrant  inspection 
again  to  detect  cracks  or  ruptures  in  the  APU 
pneumatic  ducts  in  accordance  with  the 
Accomplishment  Instructions,  Items  A 
through  G..  K..  O..  and  P.  of  Boeing  Service 
Bulletin  747-36-2081.  dated  November  29. 
1990.  If  cracks  or  ruptures  are  detected,  prior 
to  further  flight,  repair  or  replace  in 
accordance  with  service  bulletin.  The  stress 
relieving  procedure  specified  in 
Accomplishment  Instructions,  Items  H.,  I., 
and  J.  of  the  service  bulletin  may  be 
accomplished  in  conjunction  with  the 
penetrant  inspection  and  proof  pressure  test 
required  by  this  paragraph,  and  constitutes 
terminating  action  for  the  requirements  of 
paragraph  B.  of  this  AD  for  all  APU 
pneumatic  ducts. 

B.  Prior  to  the  accumulation  of  7.000  flight 
cycles  after  the  accomplishment  of  the  Initial 
inspection  required  by  paragraph  A  of  this 
AD,  conduct  an  additional  penetrant 
inspectioa  proof  pressure  test  and  penetrant 
inspection  of  the  APU  pneumatic  ducts,  and 
stress  relieve  the  APU  pneumatic  duct 
assemblies,  in  accordance  with  the 
Accomplishment  Instructions.  Items  A. 


through  K..  O.,  and  P.  of  Boeing  Service 
Bulletin  747-36-2081,  dated  November  29, 
1990.  If  cracks  or  ruptures  are  detected,  prior 
to  further  flight,  repair  or  replace  in 
accordance  with  the  service  bulletin. 

C  Replacement  of  ail  APU  pneumatic  duct* 
in  accordance  with  Accomplishment 
Instructions  A.  B..  L  through  O..  and  P.  of 
Boeing  Service  Bulletin  747-36-2081.  dated 
November  29, 1990;  or  in  accordance  with 
Boeing  Service  Bulletin  747-36-2092,  dated 
June  28, 1990;  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

D.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  conciu'  or  comment  and 
then  send  it  to  the  Manager.  Seattle  ACO. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AO. 

F.  The  penetrant  inspections;  proof 
pressure  testing,  and  stress  relieving  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  747-36-2081.  dated  November 

29, 1990.  APU  pneumatic  duct  replacement 
shall  t>e  done  in  accordance  with  either 
Boeing  Service  Bulletin  747-36-2081. 
dated  November  29, 1990.  or  Boeing  Service 
Bulletin  747-36-2092,  dated  June  28, 1990. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington  98124. 
Copies  may  be  inspected  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington,  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW.,  room 
8401,  Washington.  DC 

This  amendment  (39-7089,  AD  91-15-24) 
becomes  effective  September  9. 1991. 

Issued  in  Renton.  Washington,  on  July  16. 
1991. 

Leroy  A  Keith, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  91-18476  Filed  8-2-91;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  91-ANE-01;  Amdt  39-7080] 

Alrworttiiness  Directives;  General 
Electric  Co.  (GE),  CF6-45/-50  Series 
Turt>ofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 


Federal  Rej^st 

applicable  to  certain  GE  CF&- 
series  turbofan  engines,  whicl 
repetitive  eddy  current  inspec 
detect  high  pressure  turbine  (1 
thermal  shield  cracking.  The  i 
requires  the  removal  of  crack( 
thermal  shields  and  certain  H 
This  amendment  is  prompted 
HPT  stage  one  disks  found  cri 
during  inspection.  This  condit 
corrected,  could  result  in  an 
uncontained  engine  failure. 
DATES:  Effective  September  4, 

The  incorporation  by  refere 
certain  publications  listed  in  I 
regulations  is  approved  by  th( 
of  the  Federal  Register  as  of  £ 
4,1991. 

addresses:  The  appUcable  si 
information  may  be  obtained 
General  Electric  Aircraft  Engi 
Distribution  Clerk,  room  132, 
Merchant  Street,  Cincinnati.  ( 
This  information  may  be  exai 
the  FAA,  New  England  Regioi 
the  Assistant  Chief  Counsel,  1 
England  Executive  Park,  Burli 
Massachusetts. 
FOR  FURTHER  INFORMATION  C( 
Robert  Guyotte,  Engine  Certif 
Office,  ANE-140,  Engine  and : 
Directorate,  Aircraft  Certifica 
Service,  FAA.  New  England  F 
New  England  Executive  Park. 
Burlington.  Massachusetts  Oil 
telephone  (617)  273-7094. 
SUPPIXMENTARY  INFORMATMM 
proposal  to  amend  part  39  of 
Aviation  Regulations  (FAR)  t( 
new  airworthiness  diriective.  i 
to  GE  CF6-45/-50  series  turbc 
engines,  which  requires  repet 
current  inspections  of  HPT  th 
shields  and  the  removal  of  cri 
thermal  shields  and  certain  H 
was  published  in  the  Federal 
February  25, 1991.  (56  FR  7613 

Interested  persons  have  bei 
an  opportunity  to  participate 
making  of  this  amendment.  D 
consideration  has  been  given 
comments  received.  Three  of 
commenlers  expressed  no  obj 
the  adoption  of  the  proposed 

One  commenter  stated  that 
proposed  rule  should  not  be  a 
The  commenter  further  stated 
thermal  shield  cracking  can  b 
controlled  with  certain  HPT  b 
requirements. 

The  FAA  does  not  concur  v 
commenter.  The  proposed  ed( 
inspection  program  was  chosi 
it  provides  an  acceptable  levc 
while  simultaneously  minimi2 
economic  burden.  Further,  the 
rule  allows  for  the  approval  o 
methods  of  compliance  provi( 
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From  the  Rules 

4CFRPart39 

1,  Aircraft.  Aviation 
n  by  reference, 

endment 

uant  to  the  authority 
the  Administrator. 
1  Administration 
:  39  of  the  Federal 
8  as  follows: 

ED] 

itation  for  part  39 
follows: 

1354(a),  1421  and  1423: 
ed  Pub.  L  97-449. 
14  CFR  11.89. 


amended  by  adding 
Irworthiness 


ndment  39-7089. 
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747  series  airplanes. 
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through  K..  O.,  and  P.  of  Boeing  Service 
Bulletin  747-38-2081,  dated  November  29, 
1990.  If  cracks  or  ruptures  are  detected,  prior 
to  further  flight,  repair  or  replace  in 
accordance  with  the  service  bulletin. 

C  Replacement  of  all  APU  pneumatic  duct< 
in  accordance  with  Accomplishment 
Instructions  A.,  B.,  L  through  O.,  and  P.  of 
Boeing  Service  Bulletin  747-36-2081,  dated 
November  29, 1990;  or  in  accordance  with 
Boeing  Service  Bulletin  747-36-2092,  dated 
June  28, 1990;  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

D.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
l>e  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  AGO. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

F.  The  penetrant  inspections;  proof 
pressure  testing,  and  stress  relieving  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  747-36-2081,  dated  November 

29, 1990.  APU  pneumatic  duct  replacement 
shall  t>e  done  in  accordance  with  either 
Boeing  Service  Bulletin  747-36-2081. 
dated  November  29, 1990.  or  Boeing  Service 
Bulletin  747-36-2092,  dated  June  28, 1990. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Croup, 
P.O.  Box  3707,  Seattle,  Washington  96124. 
Copies  may  be  inspected  at  the  FAA, 
Northwest  Mountain  Regioa  Transport 
Airplane  Directorate,  1601  Land  Avenue  SW.. 
Rentoa  Washington,  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW.,  room 
8401,  Washington.  DC 

This  amendment  (39-7089,  AD  91-15-24) 
becomes  elffective  September  9, 1991. 

Issued  in  Renton.  Washington,  on  July  16, 
1991. 

Leroy  A.  Kmth, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  91-18476  Filed  8-2-91;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  91-ANE-01;  Amdt  3»-7080] 

AlrwortMness  Directives;  General 
Electric  Co.  (GE).  CF6-45/-50  Series 
Turt>ofan  Engines 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

•UMMAitv:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 


applicable  to  certain  GE  CFe-45/-50 
series  turbofan  engines,  which  requires 
repetitive  eddy  current  inspections  to 
detect  high  pressure  turbine  (HPT) 
thermal  shield  cracking.  The  AD  also 
requires  the  removal  of  cracked  HPT 
thermal  shields  and  certain  HPT  disks. 
This  amendment  is  prompted  by  four 
HPT  stage  one  disks  found  cracked 
during  inspection.  This  condition,  if  not 
corrected,  could  result  in  an 
uncontained  engine  failure. 
dates:  Effective  September  4, 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
4.1991. 

ADDRESSES:  The  appUcable  service 
information  may  be  obtained  from 
General  Electric  Aircraft  Engines,  CFG 
Distribution  Clerk,  room  132,  111 
Merchant  Street,  Cincinnati,  Ohio  45246. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  O^ice  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Guyotte,  Engine  Certification 
Office,  A>fc-140,  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service,  FAA,  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803-5299; 
telephone  (617)  273-7094. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  include  a 
new  airworthiness  directive,  applicable 
to  GE  CF6-45/-50  series  turbofan 
engines,  which  requires  repetitive  eddy 
current  inspections  of  HPT  thermal 
shields  and  the  removal  of  cracked  HPT 
thermal  shields  and  certain  HPT  disks, 
was  published  in  the  Federal  Register  on 
February  25, 1991,  (56  FR  7613). 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  five 
comments  received.  Three  of  the 
commenlers  expressed  no  objection  to 
the  adoption  of  the  proposed  rule. 

One  commenter  stated  that  the 
proposed  rule  should  not  be  adopted. 
The  commenter  further  stated  that 
thermal  shield  cracking  can  be 
controlled  with  certain  HPT  build 
requirements. 

The  FAA  does  not  concur  with  the 
commenter.  The  proposed  eddy  current 
inspection  program  was  chosen  because 
it  provides  an  acceptable  level  of  safety 
while  simultaneously  minimizing 
economic  burden.  Further,  the  proposed 
rule  allows  for  the  approval  of  alternate 
methods  of  compliance  provided 


sufficient  substantiating  data  is 
submitted  to  the  FAA. 

This  same  commenter  recommended 
that  the  thermal  shield  effectivity  be 
expressed  by  assembly  part  number 
instead  of  detail  part  number.  The  FAA 
does  not  concur  that  the  assembly  part 
number  is  required  to  identify  the 
affected  parts.  However,  a  list  of 
affected  assembly  part  numbers  will  be 
included  in  the  AD. 

The  other  commenter  requested  that 
the  eddy  current  inspection  interval  for 
CF6-45  series  engines  be  increased  from 
400  cycles  to  500  cycles  based  on  its 
reduced  takeoff  thrust  rating.  The  FAA 
does  not  concur  with  the  commenter. 
The  commenter  did  not  provide  any 
data  to  substantiate  the  requested 
inspection  interval  increase. 

The  economic  impact  analysis 
contained  in  the  final  evaluation  has 
been  reduced  slightly  to  reflect 
additional  information  received  since 
issuance  of  the  proposal. 

After  review  of  the  available  data, 
including  the  comments  noted  above, 
the  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  517  GE  CFft- 
45/-50  series  engines  of  the  ejected 
design  installed  on  aircraft  of  U.S. 
registry  which  will  be  affected  by  this 
AD.  It  is  estimated  that  it  will  take 
approximately  0.5  manhours  per  engine 
for  each  inspection,  that  each  engine 
will  require  10  inspections,  and  that  the 
average  labor  cost  will  be  $55  per 
manhour.  Also,  it  is  estimated  that 
approximately  30  engines  will  require 
modifications  prior  to  initial  inspections, 
and  that  this  cost  is  estimated  to  be  $735 
per  engine,  yielding  an  additional  total 
cost  for  these  engines  of  $2Z050.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $164,225. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 


under  DOT  Regulatory  Pohcies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  has  been  prepared  for  thin 
action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference,  and 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  39-[AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.80. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

ei-lS-16 — General  Electric  Compeoy: 
Amendment  39-7080.  Docket  No.  91- 
ANB-01. 

Applicability:  General  Electric  Company 
(GE)  CF6-45/-50  series  turt>ofan  engines, 
installed  on,  but  not  limited  to.  Airbus  A300, 
Boeing  747,  and  McDonnell  Douglas  DC-10- 
15  and  DC-10-30  aircraft. 

Compliance:  Required  as  Indicated,  unless 
previously  accomplished. 

To  prevent  uncontained  engine  failure, 
accomplish  the  following: 

(a)  Eddy  current  inspect  affected  high 
pressure  turbine  (HPT)  thermal  shields,  Part 
Numbers  (P/N's)  9045M31P04,  9045M31P05, 
9045M31P07,  9O45M31P08,  9045M31P09, 
9045M31P10,  9045M31P12,  9045M31P13, 
9143M71P01,  9143M71P02,  9155M16P01, 
9155M16P02.  9155M16P03.  9155M16P04, 
9181M64P01.  9181M64P02.  9181M64P07, 
918lM64P0e.  9181M&4P10,  918eM96P02,  and 
9ie6M96P03,  in  accordance  with  the 
Accomplishment  Instructions  contained  in 
GE  CF6-SO/-45  Service  Bulletin  (SB)  72-879, 
Revision  6  dated  October  30, 1990.  as 
follows: 

(1)  Inspect  prior  to  accumulating  800  cycles 
since  last  HPT  overhaul  or  400  cycles  in 
service  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(2)  Thereafter,  reinspect  at  intervals  not  to 
exceed  400  cycles  since  last  inspection. 

(3)  Remove  cracked  HPT  thermal  shield 
from  service  prior  to  further  flight  and  replace 
with  a  serviceable  part. 
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(b)  Affected  HPT  thermal  shields  stated  in 
paragraph  (a)  of  this  AD.  would  also  be 
assembled  into  one  of  the  following  HPT 
thermal  shield  assembly  P/N's:  9045M53G04, 
9045M53G05.  9045M53G07,  9045M53G08, 
9045M53GO9,  9O45M53G10,  9045M53G12, 
9045M53G13,  9045M53G14.  9186M78G01. 
9186M78G02.  9188M78G03,  9186M78G04. 
9186M78G05,  9186M7aG06,  9186M78G07. 
9186M78G08.  9208M76G02.  9208M76G03,  and 
9208M76G04. 

(c)  For  the  purpose  of  this  AD,  an  HPT 
overhaul  is  defined  as  the  induction  of  the 
engine  into  a  shop  where  the  subsequent 
maintenance  entails  HPT  disassembly. 

(d)  The  eddy  current  inspection 
requirements  of  paragraph  (a)  of  this  AD  are 
not  applicable  to  engines  incorporating  an 
affected  P/N  thermal  shield  that  has  operated 
exclusively  with  an  interstage  seal.  P/N 
9315M16G14.  9315M16G15.  or  9315M16G17, 
provided  the  owner  or  operator  submits  to 
their  Airworthiness  Inspector  the 
conrtguration  documentation  substantiating 
that  the  affected  thermal  shield  has  never 
been  operated  with  a  P/N  9045M23G07, 
9045M23G08,  9045M23G09.  9045M23Gia 
9045M23G11.  or  9045M23G12  interstage  seal. 

(e)  Prior  to  further  flight  remove  firom 
service  HPT  stage  one  disks  which  have 
operated  In  engines  containing  an  HPT 
thermal  shield  cracked  through  its  forward 
flange.  These  removed  HPT  stage  one  disks 
may  not  be  returned  to  service. 

(f)  Prior  to  further  flight,  remove  from 
service  HPT  stage  two  disks  which  have 
operated  in  engines  containing  an  HPT 
thermal  shield  cracked  through  its  rear 
flange.  HPT  stage  two  disks  may  be  returned 
to  service  if  no  cracks  are  detected  when 
inspected  in  accordance  with  appendix  I. 

(g)  Aircraft  may  be  ferried  In  accordance 
with  the  provisions  of  FAR  21.t97  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(h)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  avionics,  or 
operations,  as  appropriate),  an  alternate 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  specified  in  this  AD  may  be  approved 
by  the  Manager,  Engine  Certirication  Office. 
Engine  and  Propeller  Directorate,  Aircraft 
Certification  Service,  FAA.  12  New  England 
Executive  Park.  Burlington,  Massachusetts 
01803-5299. 

(i)  The  eddy  current  inspections  shall  be 
done  in  accordance  with  the  following  CE 
CF8-50/-45  SB  7Z-878: 
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Rav.  6 _.. 
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lo/ao/on 

15,27 

1/24/88 

Nota;  Total  Pages:  31. 

This  Incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  In  accordance  *v1th  5  U.S.C  S52(a) 
and  1  CFR  part  SI.  Copies  may  be  obtained 
from  General  Electric  Aircraft  Engines,  CF6 
Distribution  Clerk,  room  132,  111  Merchant 
Street  Cincinnati.  Ohio  45246.  Copies  may  be 
inspected  at  the  FAA.  New  England  Region. 


Office  of  the  Assistant  Chief  Counsel  12  New 
England  Executive  Park,  room  311, 
Burlington.  Massachusetts,  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW,.  room 
8401.  Washington,  DC 

Appendix  I 

1.  Reference:  CF&-50  Shop  Manual 
Document  No.  GEK-50481. 

2.  Accomplishment  Instructions: 

A.(l)  Clean,  etch,  and  fluorescent  penetrant 
inspect  (FPI)  the  high  pressure  turbine  rotor 
(HPTR)  stage  two  disk  according  to  Chapter 
72-53-04,  High  Pressure  Turbine  Rotor  Stage 
2  Disks — Inspection,  paragraph  2, 
Fluorescent — Penetrant  Inspect  Disk,  of  the 
reference  shop  manual. 

(2)  The  immersion  ultrasonic  inspection 
(Subtask  72-53-04-270-051)  may  be  used  in 
lieu  of  an  FPI  for  the  stage  2  disk  dovetail 
serrations  only. 

B.(l)  Clean,  etch,  and  eddy  current  inspect 
(ECI)  the  HPTR  stage  two  disk  dovetail  slot 
bottoms  according  to  Chapter  72-53-(A,.High 
Pressure  Turbine  Rotor  Stage  2  Disk — 
Inspection,  paragraph  5,  Special  Inspection  of 
Dovetail  Slot  Bottoms,  of  the  reference  shop 
manual, 

(2)  If  ECI  capability  is  not  available,  the 
disk  must  be  recleaned  in  accordance  with 
paragraph  2.A  (stating  with  Subtask  72-53- 
04-140-051).  The  slot  bottoms  must  then  be 
fluorescent  penetrant  inspected  in 
.  accordance  with  paragraph  2.D  (Subtask  72- 
53-04-230-001-057)  paying  special  attention 
to  slot  bottom  comers. 

This  amendment  (39-708a  AD  91-15-16), 
becomes  effective  September  4, 1991. 

Issued  in  Burlington.  Massachusetts,  on 
July  8, 1901. 
lack  A  Sain. 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  91-18477  Filed  8-2-91;  8:45  am] 
MUMQ  COM  «*1»-t3-M 


14  CFR  Part  39 

[Docket  No.  ftl-NM-IS-AD;  AnMndRwnt  3»- 
7087;  AO  91-15-22] 

AJrworthiness  OlrectivM;  McDonnell 
Douglas  Model  DC-10-40  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (F/^A),  DOT. 
ACnOM  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-10-40  series  airplanes,  which 
requires  replacement  of  one  of  the 
existing  fuel  line  protective  shields  with 
an  enlarged  shield.  This  amendment  is 
prompted  by  a  report  of  an  tmcontained 
failure  on  a  nimiber  2  engine  in  which 
fan  blade  fragments  penetrated  the 
engine  bellmouth  and  caused 
subsequent  damage  to  the  fuel  line  and 
fuel  shutoff  cable.  This  condition,  if  not 
corrected,  could  result  in  engine 


fragments  puncturing  the  fuel  line  and 
severing  the  engine  fuel  shuto^  cable; 
this  coidd  result  in  an  engine  fire,  while 
the  flight  crew  would  not  be  able  to 
shutdown  the  engine  using  the  engine 
fuel  shutoff  lever. 

dates:  Effective  September  9, 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
9, 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDoimell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90848,  Attention:  DC- 
lOechnical  Publications,  Technical 
Administrative  Support  Cl^JB.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Motmtain  Region. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW.,  Renton,  Washington; 
or  at  the  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street.  Long  Beach.  California;  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401.  Washingtoa  DC 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Raymond  Vakili,  Aerospace 
Engineer,  Propulsion  Branch,  ANM- 
140L  FAA  Northwest  Mountain  Region. 
Los  Angeles  Aircraft  Certification 
Office,  3229  ^st  Spring  Street.  Long 
Beach,  California  90806-2425;  telephone 
(213)  988-5262. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
McDonnell  Douglas  Model  DC-1(M0 
series  airplanes,  which  requires 
replacement  of  one  of  the  existing  fuel 
line  protective  shields  with  an  enlarged 
shield,  was  published  in  the  Federal 
Register  on  March  22, 1991  (56  FR 
12131). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  requested  that  the 
proposed  compliance  time  of  one  year 
be  extended  to  15  months.  The 
commenter  stated  that  the  additional 
time  is  necessary  since  the  groimd 
equipment  to  perform  the  modification  is 
only  available  during  a  regular 
maintenance  base  visit  and  the  date 
when  the  required  modification  kit 
would  be  available  has  not  been 
established.  The  FAA  concurs  that  the 
comments  were  valid  when  submitted. 
However,  the  manufacturer  has  advised 
that  ample  modification  kits  are  now 


Federal  Regis! 

available;  therefore,  extendin, 
compliance  time  is  not  necess 
regard  to  parts  availability.  Fi 
developing  an  appropriate  coi 
time  for  this  rulemaking  actio 
considered  the  safety  implica 
parts  availability,  as  well  as  i 
maintenance  schedules  for  tir 
accomplishment  of  the  modifi 
operator  may  apply  for  an  ad 
the  compliance  time  under  thi 
provisions  of  paragraph  B.  of 
rule,  if  supporting  justificatioi 
provided. 

There  are  approximately  41 
McDonnell  Douglas  Model  D( 
series  airplanes  of  the  affecte 
the  worldwide  fleet.  It  is  estir 
21  airplanes  of  U.S.  registry  v\ 
affected  by  this  AD,  that  it  wi 
approximately  10  manhoiu^  p 
to  accomplish  the  required  ac 
that  the  average  labor  cost  w 
per  manhour.  Based  on  these 
total  cost  impact  of  the  AD  oi 
operators  is  estimated  to  be  S 

The  regulations  adopted  he 
not  have  substantial  direct  ef 
States,  on  the  relationship  be 
national  government  and  the 
on  the  distribution  of  power  i 
responsibilities  among  the  va 
of  government.  Therefore,  in  i 
with  Executive  Order  12612,  i 
determined  that  this  final  rul« 
have  sufficient  federalism  im] 
to  warrant  the  preparation  of 
Federahsm  Assessment. 

For  the  reasons  discussed  t 
certify  that  this  action  (1)  is  n 
rule"  under  Executive  Order : 
not  a  "significant  rule"  under 
Regulatory  Policies  and  Procj 
FR  11034,  February  26. 1979); 
not  have  a  significant  econon 
positive  or  negative,  on  a  sub 
number  of  small  entities  und( 
criteria  of  the  Regulatory  Fie: 
A  final  evaluation  has  been  p 
this  action  and  is  contained  i 
Docket.  A  copy  of  it  may  be  c 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Pa 

Air  transportation,  Aircrafl 
safety,  Incorporation  by  refei 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  tl 
delegated  to  me  by  the  Admi 
the  Federal  Aviation  Adminii 
amends  14  CFR  part  39  of  the 
Aviation  Regulations  as  folio 

PART  39— (AMENDED] 

1.  The  authority  citation  fo: 
continues  to  read  as  follows: 
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fragments  puncturing  the  fuel  line  and 
severing  the  engine  fuel  shutoff  cable; 
this  could  result  in  an  engine  fire,  while 
the  flight  crew  would  not  be  able  to 
shutdown  the  engine  using  the  engine 
fuel  shutoff  lever. 

DATES:  Effective  September  9, 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
9, 1991. 

ADDRESSES:  The  applicable  service  - 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard.  Long  Beach. 
California  90848,  Attention:  DC- 
lOechnical  Publications,  Technical 
Administrative  Support  Cl^JB.  This 
information  may  be  examined  at  the 
FAA  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1801 
Lind  Avenue  SW.,  Renton.  Washington: 
or  at  the  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street.  Long  Beach,  California:  or  at  the 
OfTice  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401.  Washingtoa  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Raymond  Vakili,  Aerospace 
Engineer,  Propulsion  Branch,  ANM- 
140L.  FAA  Northwest  Mountain  Region, 
Los  Angeles  Aircraft  Certification 
Office,  3229  tast  Spring  Street.  Long 
Beach.  California  90806-2425;  telephone 
(213)  988-5262. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
McDonnell  Douglas  Model  DC-10-40 
series  airplanes,  which  requires 
replacement  of  one  of  the  existing  fuel 
line  protective  shields  with  an  enlarged 
shield,  was  published  in  the  Federal 
Register  on  March  22, 1991  (56  FR 
12131). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  requested  that  the 
proposed  compliance  time  of  one  year 
be  extended  to  15  months.  The 
commenter  stated  that  the  additional 
time  is  necessary  since  the  ground 
equipment  to  perform  the  modification  is 
only  available  during  a  regular 
maintenance  base  visit  and  the  date 
when  the  required  modification  kit 
would  be  available  has  not  been 
established.  The  FAA  concurs  that  the 
comments  were  valid  when  submitted. 
However,  the  manufacturer  has  advised 
that  ample  modification  kits  are  now 


available;  therefore,  extending  the 
compliance  time  is  not  necessary  in 
regard  to  parts  availability.  Further,  in 
developing  an  appropriate  compliance 
time  for  this  rulemaking  action,  the  FAA 
considered  the  safety  implications  and 
parts  availability,  as  well  as  normal 
maintenance  schedules  for  timely 
accomplishment  of  the  modification.  An 
operator  may  apply  for  an  adjustment  to 
the  compliance  time  under  the 
provisions  of  paragraph  B.  of  the  final 
rule,  if  supporting  justification  is 
provided. 

There  are  approximately  41 
McDonnell  Douglas  Model  DC-10-40 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  It  is  estimated  that 
21  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  10  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  $55 
per  manhour.  Based  on  these  figiu^s,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $11,550. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety, 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  VS.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [AmendMlj 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-15-22.  McDonnell  Douglas:  Amendment 

39-7087.  Docket  No.  91-NM-18-AD. 

Applicability:  McDonnell  Douglas  Model 
DC-10-40  series  airplanes,  as  listed  in 
McDonnell  Douglas  Service  Bulletin  71-154, 
dated  January  18. 1991,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  fuel  line  and  engine  fuel  shutoff 
cable  damage  and  possible  fire  caused  by  an 
uncontained  engine  failure,  accomphsh  the 
following: 

A.  Within  one  year  after  the  effective  date 
of  this  AD,  replace  the  fuel  line  shield  on  the 
left  side  of  the  number  2  engine  l>ellmouth 
panel,  and  install  an  additional  plate,  as 
applicable,  in  accordance  with  the 
accomplishment  instructions  of  McDonnell 
Douglas  DC-10  Service  Bulletin  71-154,  dated 
January  18, 1991. 

B.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  concur  or  comment 
and  then  send  it  to  the  Manager.  Los  Angeles 
ACO. 

C.  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

D.  The  replacement  and  installation 
requirements  shall  be  done  in  accordance 
with  McDonnell  Douglas  DC-10  Service 
Bulletin  71-154,  dated  January  IS.  1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  Mnth  5  U.S.C.  552(a]  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846,  Attention:  DC-10  Technical 
Publications,  Technical  Administrative 
Support  Cl-LSB.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
Renton.  Washington;  or  at  the  L,08  Angeles 
Aircraft  Certification  Office.  3229  East  Spring 
Street.  Long  Beach.  California;  or  at  the 
Office  of  the  Federal  Register.  1100  L  Street 
NW.,  room  8401,  Washington,  DC. 

This  amendment  (39-7087,  AD  91-15-22) 
becomes  elective  September  9, 1991. 

Issued  in  Renton.  Washington,  on  July  12, 
1991. 

Dorrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  91-18478  Filed  fr-2-91:  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Docket  No.  RMS0-S31 

Maximum  Lawful  Price  and  Inflatkm 
Adjustments  Under  the  Natural  Qas 
Policy  Act 

aqency:  Federal  Energy  Regulatory 
Commission.  Energy. 

ACTION:  Final  rule;  order  of  the  Director, 
OPPR. 

SUMMARY:  Pursuant  to  the  authority 
delegated  by  18  CFR  375.307(c)(1).  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  revises  and 
publishes  the  maximum  lawful  prices 
prescribed  tmder  title  I  of  the  Natural 
Gas  Policy  Act  (NGPA)  for  the  months 
of  August.  September,  October.  1991. 
Section  101(b)(6)  of  the  NGPA  requires 
that  the  Commission  compute  and 
publish  the  maximum  lawful  prices 
before  the  beginning  of  each  month  for 
which  the  figures  apply. 

EFFECnvc  date:  August  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Garry  L  Penix,  (202)  208-0622. 

SUPPLEMENTARY  INFORMATION: 
Order  of  the  Director,  OPPR 

Issued  July  30, 1991. 

Section  101(b)(B}  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  requires  that  the 
Commission  compute  and  make  available 
maximum  lawful  prices  and  inflation 
adjustments  prescribed  In  title  I  of  the  NGPA 
before  the  beginning  of  any  month  for  which 
such  figures  apply. 

Pursuant  to  this  requirement  and 
t  375.307(c)(1)  of  the  Commission's 
regulations,  which  delegates  the  publication 
of  such  prices  and  inflation  adjustments  to 
the  Director  of  the  Office  of  Pipeline  and 
Producer  Regdation,  the  maximum  lawful 
prices  for  the  months  of  August,  September, 
October,  1991,  are  issued  by  the  publication 
of  the  price  tables  for  the  applicable  quarter. 
Pricing  tables  are  found  in  S  271.101(a)  of  the 
Commission's  regulations.  Table  I  of 
I  271.101(a)  specifies  the  maximum  lawful 
prices  for  gas  subject  to  NGPA  sections  102. 
103(b)(1),  105(b)(3),  106(b)(1)(B),  107(c)(5).  108 
and  109.  Table  II  of  i  271.101(a)  specifies  the 
maximum  lawful  prices  for  sections  104  and 
106(a)  of  the  NGPA.  Table  ID  of  {  271.102(c) 
contains  the  inflation  adjustment  factors.  The 
maximum  lawful  prices  and  the  inflation 
adjustment  factors  for  the  periods  prior  to 
August,  1991.  are  found  in  the  tables  in 
IS  271.101  and  271.102. 
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Natural  gas. 

Kevin  P.  Madden, 

Director.  Off  ice  of  Pipeline  and  Producer 
Regulation. 

PART271-{AMENDEDJ 

1.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 


Authority:  Natural  Gas  Act  15  U.S.C.  717- 
7l7w:  Department  of  Energy  Organization 
Act.  42  U.S.C.  7101-7352;  E.0. 12009,  3  CFR 
1978  Comp..  p.  142;  Natural  Gaa  Policy  Act  of 
1978. 15  U.S.C.  3301-3432. 


S  271.101    (Antendedl 

2.  Section  271.101(a)  is  amended  by 
adding  the  maximum  lawful  prices  for 
August.  September.  October.  1991,  in 
tables  I  and  II. 

(a)  •  •  • 


Tabl£  I.— Natural  Gas  Ceiunq  Prices 

VMtet  ttian  NGPA  tectiona  104  and  106(a)] 


Subpwt 

of  part 

271 


B 
C 

E 
F 
G 
H 


NGPA 
section 


102 

103(b)(1) 

105(b)(3) 

106{b)1(B) 

107(c)(5) 

loe 

109 


Category  of  gas 


Maximum  lawful  price  per  MMBtu  lor 


Aug.  1991 


New  natural  gas,  certain  DCS  gas  ' 

New  onshore  production  weds  • "~" 

Intrastale  existing  contracts _ 

AttemaUve  maximom  lawful  price  for  certain  intrastate  rollover  gas  »_ 

Gas  produced  from  tiglit  formations  ♦ 

Strippof  gas „ . ~™".'Z... 

Not  otfierwise  covered _ 


$6,308 
3.764 
5.935 
2.153 
7528 
6.757 
3.114 


Sept.  1991 


S6.349 
3777 
5.969 
2.160 
7.554 
6.801 
3.124 


Oct  1991 


$6,390 
3.790 
6.003 
2.167 
7.580 
6.845 
3.134 


JSin^SSatol!??'  ^'  '^®^'  ^^  '^  "'  "*"^"'  ^'  ^"^  *termined  to  be  new  natural  gas  under  section  102(c)  was  deregulated.  (See  pan  272  of  the 


Commission's  regulations.) 


well  u^'S??i03"!ifJ  Ik^'^h^it^  ,Lrt  l7^i  ^^^1^  "*  ^"^  ."^'"'^'.  9^*  "'^"r  *««""ined  to  be  natural  gas  produced  from  a  new,  onstwe  production 
f^^^m^^^l  NGp2rSn^O;5fb^2?Ts^d^n!„!I;id'^'"^"*'°"  '  ^"'«''°"9  >  ^.  'o'  ««  '"onms  succeeding  June  1987  publicatkx,  of  .  maxXm  lawful 

e«ir'edSai'ad?us^'f2^f^t,^«°l„*1!Jf^,f  ^  sold  under  anintrastate  rollover  contract  the  maximum  lawful  price  is  the  hwher  of  the  price  paid  under  the 
^  Vhl^r^^f  T  Jr*  ,^  "^  mflatioo  Of  an  alternative  Maximum  Lawful  Pnce  specified  in  this  Table.  This  alternative  Maximum  Law^  Pnce  for  eafh  miniti 
'"  ^^TTml™^^^  L^r •".::?. l?e:Ll;l^ll^^^  -»  deregu.ater:s^;Sr27^"'«^^n^^r^. 


appears 
regulations.) 


Table  II.— Natural  Gas  Ceiung  Prices:  NGPA  Sections  104  And  106(a)  (Subpart  D.  Part  271) 


Category  of  natural  gas  and  type  of  sale  or  contract 


Post- 1974  gas: «  All  producers.. 
1973-1974  Biennium  gas: 

Small  producer.. 

l-arge  producer.. 


Maximum  lawful  price  per  MMBtu  for 
deliveries  in — 


Aug.  1991        Sept  1991        Oct  1991 


Interstate  rollover  gas:  All  producers _ _. 

Replacement  contract  gas  or  reconvtetion  gas: 

Small  producer _ 

l^rge  producer .Z'... 

Rowing  gas: 


Small  producer 

La'ge  producer... 


Certain  Permian  Basin  gas: 
Small  producer.. 
Large  producer.. 


Certain  Rod^y  Mountain  gas: 

Small  producer _ 

l-arge  producer "  ' 

Certain  Appalachian  Basin  gas: 

North  subarea  contracts  dated  after  10-7-69. 

Other  contracts 

Minimum  rate  gas: '  All  producers ZZZZZi 


inis  poce  may  also  be  applicabte  to  other  categones  of  gas  (see  K  271.402  and  271.602). 


$3,114 

2,626 
2.015 
1.154 

1.481 
1.130 

.745 
.630 

.881 
.781 

.881 
.745 

.711 
.859 
J88 


$3,124 

Z63S 
^022 
1.158 

1.486 

1.134 

.747 
.632 

.884 
.784 

.884 
.747 

.713 
.861 
J87 


$3,134 

2.644 
2.029 
1.162 

1.491 
1.138 

.750 
.634 

.887 
.787 

.887 
.750 

.715 
.663 
.388 


S  271.102    [AiiMndMl] 

3.  Section  271.102(c)  is  ai 
adding  the  inflation  adjust 
months  of  August,  SeptemI 
1991  in  table  CL 

Tabi£  III.— Inflation  Ai 


M|onth  of  delivwy 
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DEPARTMENT  OF  HOUSIf 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  S« 
Housing— Federal  Housin 
Commissioner 

24  CFR  Part  235 

[Oocktt  No.  R-91-1S59;  FR-3 

Mortgage  Insurance;  Char 
Interest  Rates 

agency:  Office  of  the  Assit 
Secretary  for  Housing — Fei 
Commissioner.  HUD. 
action:  Pinal  rule. 

summary:  This  change  in  tl 
regulations  increases  the  m 
allowable  interest  rate  on  a 
(Homeownership  for  Lowei 
Families)  insured  loans.  Th 
intended  to  bring  the  maxii 
permissible  financing  charg 
program  into  line  with  com] 
market  rates. 

EFFECTIVe  DATK  June  17,  IS 
FOR  FURTHER  INFORMATION 
James  B.  Mitchell,  Director. 
Services  Division.  Departm< 
Housing  and  Urban  Develoi 
Seventh  Street.  SW..  Washi 
20410.  Telephone  (202)  708- 
not  a  toll-free  number.) 
supplementary  informati 
following  amendments  to  2^ 
chapter  n  have  been  made  i 
the  maximum  interest  rate  \ 
be  charged  on  loans  insurec 
Department  under  section  2 
National  Housing  Act  The  i 
interest  rate  on  the  HUD/Fl 
235  insurance  programs  has 
from  900 percent  to  9.50  pei 
Until  recently.  HUD  regul 
rates  not  only  for  the  sectioi 
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il  Gas  Act  15  U.S.C.  717- 
if  Energy  Organization 
7352;  E.0. 12009.  3  CFR 
Matural  Gas  Policy  Act  of 
-3432. 


S  271.101    (Amended] 

2.  Section  271.101(a)  is  amended  by 
adding  tlie  maximum  lawful  prices  for 
August.  September.  October.  1991,  in 
tables  I  and  II. 

(a)  •  •  • 


M.  Gas  Ceiung  Prices 

section*  104  and  106(a)] 


Maximum  lawful  price  per  MMBtu  for 
delweoes  in — 


Aug.  1991 


>Uoversas*_ 


$6,308 
3.764 
5.935 
2.153 
7.528 
6.757 
3.114 


Sept.  1991 


$6,349 
3777 
5.969 
2.160 
7.554 
6.801 
3.124 


Oct  1991 


$6,390 
3.790 
6.003 
Z167 
7.580 
6.845 
3.134 


t  to  l)e  new  natural  gas  under  section  102(c)  was  deregulated.  (See  part  272  of  the 

al  gas  finally  determined  to  t>e  natural  gas  produced  from  a  new.  onshore  production 
ulations.)  Thus,  tor  aH  months  succeediiig  June  1987  publication  of  a  maximum  lawful 

rollover  contract  the  maximum  lawful  price  is  the  hiqher  of  the  price  paid  under  the 
pecified  in  this  Table.  This  alternative  Maximum  Lawful  Pnce  for  each  month  appears 
state  rollover  gas  was  deregulated  (See  part  272  of  the  Commission  s  regulations ) 
gotiated  contract  pnce  or  200%  of  the  pnce  specified  in  sul)part  C  of  part  271  The 
ult  of  Commission  Oder  No.  519-A.  (See  }  271  703  of  the  Commission's  regulations.) 

^  Sections  104  And  106(a)  (Subpart  D.  Part  271) 


Maximum  lawful  price  per  MMBtu  for 
deliveries  irv— 


Aug.  1991        Sept  1991        Oct  1991 


$3,124 

Z63S 
2.022 
1.158 


$3,134 

2.644 
2.029 
1.162 


ertt^an  MMBtu 
2  and  271.602). 


1.486 
1.134 

1.491 
1.138 

.747 
.632 

.750 
.634 

.684 
.784 

.887 
.787 

.884 

.747 

.887 
.750 

.713 
.661 
J87 

.715 
.663 
.388 

$271,102    [Amended] 

3.  Section  271.102(c)  Is  amended  by 
adding  tlie  inflation  adjustment  for  the 
months  of  August.  September.  October, 
1991  in  table  CL 

Tabi£  III.— Inflation  Adjustment 


4onth  of  delivery 

Factor  t)y 

wf^cfi  pnce 

In  preceding 

month  it 

multiplied 

1991: 

Auguat 

September .._ 

1.003.^5 
1.00335 
1.00335 

[FR  Doc.  91-18450  Filed  8-2-«1;  &4S  am] 
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DEPARTMEtIT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  235 

[Docket  No.  R-91-1559;  FR-3108-F-01] 

Mortgage  Insurance;  Ctianges  In 
Interest  Rates 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACnow;  Final  rule. 

summary:  This  change  in  the 
regulations  increases  the  maximum 
allowable  interest  rate  on  section  235 
(Homeownership  for  Lower  Income 
Families)  insured  loans.  This  Hnal  rule  is 
intended  to  bring  the  maximum 
permissible  financing  charges  for  this 
program  into  line  with  competitive 
market  rates. 
EFFECnve  date:  June  17. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

James  B.  Mitchell.  Director.  Financial 
Services  Division.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW..  Washington.  DC 
20410.  Telephone  (202)  70S-4325.  (This  is 
not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The 
following  amendments  to  24  CFR 
chapter  D  have  been  made  to  decrease 
the  maximum  interest  rate  which  may 
be  charged  on  loans  insured  by  this 
Department  under  section  235  of  the 
National  Housing  Act  The  maximum 
interest  rate  on  the  HUD/FHA  section 
235  insurance  programs  has  been  raised 
from  9.00  percent  to  9.50  percent. 

Until  recently,  HUD  regulated  interest 
rates  not  only  for  the  section  235 


Program,  but  also  for  fire  safety 
equipment  loans  insured  under  section 
232  of  the  National  Housing  Act. 
However,  section  429(e)(2)  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L 100-242.  approved 
February  5. 1988)  amended  the  National 
Housing  Act  to  provide  that  interest  on 
fire  safety  equipment  loans  under 
section  232(i)  of  the  Act  will  be  "at  such 
rate  as  may  be  agreed  upon  by  the 
mortgagor  and  the  mortgagee." 
Accordingly,  these  loans,  like  most  other 
National  Housing  Act-authorized  loans, 
now  have  their  interest  rates  determined 
by  negotiation.  Accordingly,  this 
announcement  of  a  change  in  interest 
rate  ceilings  for  FHA-insured  mortgages 
is  limited  to  the  section  235  Program. 
The  Secretary-  has  determined  &at  this 
change  is  immediately  necessary  to 
meet  the  needs  of  the  market  and  to 
prevent  specnilation  in  anticipation  of  a 
change. 

As  a  matter  of  policy,  the  Department 
submits  most  of  its  rulemaking  to  public 
comment,  either  before  or  after 
effectiveness  of  the  action.  In  this 
instance,  however,  the  Secretary  has 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  that  good  cause  exists 
for  making  this  final  rule  elective 
immediately.  HUD  regxdations  published 
at  47  FR  56266  (1982).  amending  24  CFR 
part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  contain  categorical 
exclusions  from  their  requirements  for 
the  actions,  activities,  and  programs 
specified  in  section  50.20.  Since  the 
amendments  made  by  this  rule  fall 
within  the  categorical  exclusions  set 
forth  in  paragraph  [1]  of  section  50.20, 
the  preparation  of  an  Environmental 
Impact  Statement  or  Finding  of  No 
Significant  Impact  is  not  required  for 
this  rule.  This  rule  does  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  Executive  Order  12291  on 
Federal  Regulation  issued  on  February 
17. 1981.  Analysis  of  the  rule  indicates 
that  it  does  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal.  State,  or  local 
governmental  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
Investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  accordance  with  the 
provisions  of  5  U.S.C.  605(b)  (the 
Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  for  a  small  adjustment  in  the 
mortgage  interest  rate  in  programs  of 
limited  applicability,  and  thus  of 
minimal  effect  on  small  entities.  This 
rule  was  not  listed  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  24. 1990.  (53  FR 
41974)  pursuant  to  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 
The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  14.108, 
14.117.  and  14.120. 

List  of  SubjecU  in  24  CFR  Part  235 

Condominiums.  Cooperatives,  Low- 
and  Moderate-Income  Housing. 
Mortgage  Insurance,  Homeownership, 
Grant  Programs:  housing  and  community 
development 

Accordingly,  the  Department  amends 
24  CFR  part  235  as  follows: 

PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOMEOWNERSHIP  AND  PROJECT 
REHABILITATION 

1.  The  authority  citation  for  24  CFR 
part  235  continues  to  read  as  follows: 

Authority:  Sect.  211.  235.  National  Housing 
Act  (12  U.S.C  insb.  1715z);  aection  7(d), 
Department  of  Homing  and  Urban 
Development  Act  (42  U.S.C.  3535(d]). 

2.  In  S  235.9.  paragraph  (a)  is  revised 
to  read  as  follows: 

S  235.9    Mailmuffl  Interest  rate. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  0.50  percent  per  annum  with 
respect  to  mortgages  insured  on  or  after 
June  17. 1991. 

3.  In  I  235.540,  paragraph  (a)  is 
revised  to  read  as  follows: 

S23S.540    Maximum  Interest  rale. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  on  by  the  mortgagee  and 
the  mortgagor,  which  rate  shall  not 
exceed  9.50  percent  per  aiuium  with 
respect  to  mortgages  insured  after  Jtme 
17. 1991. 


Dated:  June  23. 1881. 
Ronald  A.  Roaenfeld, 

General  Deputy  Assistant  Secretary  fM- 
Housing,  Federal  Housing  Commissioner. 

[FR  Doc  91-16517  Filed  B-irn;  Mi  em] 
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Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  888 

[Docket  Na  N-91-3077;  FR-2938-N-04] 

Section  8  Housing  Assistance 
Payments  Program;  Fair  Market  Rents 
for  New  Construction  and  Substantial 
Rehabilitation  for  Ttiree  Market  Areas 
(Detroit.  Ml;  Marquette,  Ml;  Nortti 
Platte,  NE) 

agency:  Office  of  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner.  HUD. 

action:  Final  notice. 

summary:  Section  8(c)(l]  of  the  United 
States  Housing  Act  of  1937  requires  that 
the  Secretary  establish  Fair  Market 
Rents  (FNIRs)  periodically,  but  not  less 
frequently  than  annually.  This  document 
establishes  Fiscal  Year  1989  FMRs  for 
the  Section  8  New  Construction  Program 
and  the  Section  8  Substantial 
Rehabilitation  Program  for  three  market 
areas  that  were  not  made  fmal  when  all 
other  market  areas  were  made  final  by 
publication  of  a  Final  Notice  in  the 
Federal  Register  on  April  24, 1991. 

These  FMRs  are  based  primarily  upon 
the  level  of  rentals  paid  for  recently 
completed  or  newly  constructed 
dwelling  units  of  modest  design  within 
each  market  area,  as  determined  by 
HUD  Field  Office  staff— hereafter 
referred  to  as  "Process  A".  They  also 
reflect  the  Department's  cost 
containment  efforts  in  relation  to 
housing  assistance  provided  in  the 
Section  8  New  Construction  and 
Substantial  Rehabilitation  Programs — 
hereafter  referred  to  as  "Process  B".  The 
FMRs  established  by  this  Notice  are  the 
lesser  of  the  rents  determined  by 
Process  A  or  Process  B. 
EFFECTIVE  DATE:  August  5, 1991, 
retroactive  to  September  15, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  M.  Winiarski,  Chief,  Appraiser, 
Valuation  Branch,  Technical  Support 
Division,  Office  of  Insured  Multifamily 
Housing  Development,  451  Seventh 
Street  SW..  Washington,  DC  20410-8000. 
telephone  (202)  708-0624.  (This  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  8  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f  (the  Act) 
authorizes  a  system  of  housing 
assistance  payments  to  aid  lower 
income  families  in  renting  decent,  safe, 
and  sanitary  housing.  The  Section  8 
Housing  Assistance  Payments  Program 


currently  provides  assistance  for  section 
202  elderly  new  construction  and 
substantial  rehabilitation  proposals. 
Under  this  program,  HUD  makes  rental 
assistance  payments  on  behalf  of 
eligible  families  to  the  mortgagor  entity. 

Total  housing  expense  represents  the 
total  monthly  cost  of  housing  for  an 
eligible  family,  which  is  the  sum  of  the 
contract  rent  plus  any  utility  allowance 
for  the  assisted  unit  occupied  by  the 
family.  Where  the  unit  is  leased  to  an 
eligible  family,  the  housing  assistance 
payment  represents  the  difference 
between  the  total  housing  expense  and 
the  total  family  contribution.  Initial 
contract  rents  plus  any  allowance  for 
utilities  generally  may  not  exceed  area- 
wide  FMRs  established  by  the 
Department. 

Section  8(c)(l]  of  the  Act  states  that 
the  Secretary  shall  establish  FMRs 
periodically,  but  not  less  frequently^than 
annually.  Section  8(c)(1)  fxirther 
provides  that  the  Department  shall 
publish  FMRs  in  the  Federal  Register, 
with  reasonable  time  for  public 
comment,  and  that  the  FMRs  will 
become  effective  upon  their  publication 
in  fmal  form  in  the  Federal  Register. 

The  Department  determined  that  rule 
making  was  not  necessary,  because  the 
rule  making  procedure  delayed  timely 
publication  of  the  FMRs.  Accordingly, 
the  Department  published  a  final  rule  on 
September  25, 1985,  (50  FR  38791) 
changing  the  FMR  publication  procedure 
to  a  Notice  procedure,  effective  October 
30, 1985.  FMRs  are  published  as  a 
Proposed  Notice  with  a  30-day  comment 
period.  Once  the  30-day  comment  period 
has  expired  and  the  comments  are 
considered,  any  revised  FMRs  may 
afterwards  be  published  for  effect  in  the 
Federal  Register. 

A  proposed  notice  for  FY  1989  FMRs 
was  pubUshed  in  the  Federal  Register  on 
February  19, 1991,  and  the  public  was 
afforded  a  30-day  comment  period  in 
which  to  submit  comments  on  the  FY 
1989  FMRs.  The  Department  received  a 
total  of  34  comments  from  Field  Offices 
and  the  public. 

Because  of  a  large  backlog  of  prior 
fiscal  year  section  202  cases,  there  was 
a  pressing  need  to  publish  these  FMRs 
for  effect.  Therefore,  a  Final  Notice  was 
published  in  the  Federal  Register  on 
April  24, 1991,  that  established  the  FMRs 
for  those  market  areas  for  which  no 
public  comments  were  received. 

The  comments  that  were  received 
related  to  three  market  areas — Detroit, 
Michigan;  Marquette,  Michigan;  and 
North  Platte,  Nebraska.  The  largest 
number  of  commenters  stated  that  the 
proposed  FY  1989  FMRs  were  too  low 
for  the  three  market  areas.  As  a  result  of 
the  Department's  analysis  of  all  of  the 


comments  that  were  submitted,  the 
FMRs  for  the  affected  market  were 
revised  and  are  appended  to  this  Final 
Notice. 

The  FY  1989  FMRs  reflected  data 
submitted  by  the  Field  Offices,  as  well 
as  cost  containment  efforts  implemented 
for  these  FY  1989  New  Construction  and 
Substantial  Rehabilitation  rents.  While 
the  data  submitted  by  the  Grand  Rapids 
Field  Office  was  proper,  it  reflected  rent 
comparables  built  during  the  mid-1970'8 
for  Marquette,  Michigan.  Moreover, 
Marquette,  Michigan  is  situated  in  the 
Upper  Peninsula  of  Michigan  and 
requires  high  costs  to  transport  building 
materials  to  that  area.  Further,  there  has 
been  no  new  construction  of  modestly 
designed  rental  housing  for  this  market 
area  in  recent  years. 

The  Marquette,  Michigan  FY  1989 
FMR  schedules  had  been  limited,  not 
only  by  the  paucity  of  new  rental 
comparables  which  are  less  than  six 
years  old,  but  also  by  cost  containment 
policy  considerations  which  resulted  in 
rents  that  were  less  than  those  originally 
submitted  by  this  Field  Office.  After 
comments  were  received  from  the  Field 
Office  and  from  the  public,  the 
Department  investigated  and  reanalyzed 
this  rent  schedule  by  applying  an 
interpolation  procedure  which  permits  a 
better  utilization  of  the  limited  market 
data.  As  a  result,  the  Department  found 
that  the  rents  published  for  comment  did 
not  adequately  reflect  current  market 
conditions.  Accordingly,  the  FY  1989 
FMRs  were  increased  to  the  level  of  the 
originally  submitted  rents  for  the 
Marquette,  Michigan  market  area.  These 
higher  rents  are  supported  by 
interpolation  methods. 

When  the  Detroit  FY  1989  FMRs  were 
published  for  comment,  virtually  all  the 
rents  were  reduced  from  the  level  of  the 
originally  submitted  rents,  due  to  HUD 
cost  containment  policy.  Comments 
received  from  the  Detroit  Field  Office 
and  from  the  public  indicated  that  the 
FMRs  as  published  were  too  low  and 
did  not  reflect  current  market 
conditions.  The  Department  further 
analyzed  the  comments  received  and 
found  that  the  FY  1989  FMRs  were 
insufficient  to  support  project  feasibility 
for  much  needed  units  in  the  Detroit 
market  area.  As  a  result,  the  FY  1989 
FMR  schedule  for  Detroit,  Michigan  was 
increased  to  the  level  of  the  rents  that 
were  originally  submitted  by  the  Field 
Office.  These  FMRs  are  supported  by 
the  market  rents  surveyed  by  the  Detroit 
Field  Office. 

The  Omaha  Field  Office  commented 
that,  due  to  the  paucity  of  rental  data 
caused  by  market  inactivity  in  North 
Platte,  Nebraska,  the  FY  1989  FMRs  had 
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comments  that  were  submitted,  the 
FMRs  for  the  ejected  market  were 
revised  and  are  appended  to  this  Final 
Notice. 

The  FY  1989  FMRs  reflected  data 
submitted  by  the  Field  Offices,  as  well 
as  cost  containment  efforts  implemented 
for  these  FY  1989  New  Construction  and 
Substantial  Rehabilitation  rents.  While 
the  data  submitted  by  the  Grand  Rapids 
Field  Office  was  proper,  it  reflected  rent 
comparables  built  during  the  mid-1970'8 
for  Marquette,  Michigan.  Moreover, 
Marquette,  Michigan  is  situated  in  the 
Upper  Peninsula  of  Michigan  and 
requires  high  costs  to  transport  building 
materials  to  that  area.  Further,  there  has 
been  no  new  construction  of  modestly 
designed  rental  housing  for  this  market 
area  in  recent  years. 

The  Marquette,  Michigan  FY  1989 
FMR  schedules  had  been  limited,  not 
only  by  the  paucity  of  new  rental 
comparables  which  are  less  than  six 
years  old,  but  also  by  cost  containment 
policy  considerations  which  resulted  in 
rents  that  were  less  than  those  originally 
submitted  by  this  Field  Office.  After 
comments  were  received  from  the  Field 
Office  and  from  the  public,  the 
Department  investigated  and  reanalyzed 
this  rent  schedule  by  applying  an 
interpolation  procedure  which  permits  a 
better  utilization  of  the  limited  market 
data.  As  a  result,  the  Department  found 
that  the  rents  published  for  comment  did 
not  adequately  reflect  current  market 
conditions.  Accordingly,  the  FY  1989 
FMRs  were  increased  to  the  level  of  the 
originally  submitted  rents  for  the 
Marquette,  Michigan  market  area.  These 
higher  rents  are  supported  by 
interpolation  methods. 

When  the  Detroit  FY  1989  FMRs  were 
published  for  comment,  virtually  nil  the 
rents  were  reduced  from  the  level  of  the 
originally  submitted  rents,  due  to  HUD 
cost  containment  policy.  Comments 
received  from  the  Detroit  Field  Office 
and  from  the  public  indicated  that  the 
FMRs  as  published  were  too  low  and 
did  not  reflect  current  market 
conditions.  The  Department  fiu'ther 
analyzed  the  comments  received  and 
found  that  the  FY  1989  FMRs  were 
insufficient  to  support  project  feasibility 
for  much  needed  units  in  the  Detroit 
market  area.  As  a  result,  the  FY  1989 
FMR  schedule  for  Detroit,  Michigan  was 
increased  to  the  level  of  the  rents  that 
were  originally  submitted  by  the  Field 
Office.  These  FMRs  are  supported  by 
the  market  rents  surveyed  by  the  Detroit 
Field  Office. 

The  Omaha  Field  OfHce  commented 
that,  due  to  the  paucity  of  rental  data 
caused  by  market  inactivity  in  North 
Platte,  Nebraska,  the  FY  1989  FMRs  had 


been  developed  based  upon 
interpolation  techniques.  Further 
analysis  revealed  that  the  original  FMR 
schedule  for  that  area  was  low  in 
relation  to  other  nearby  market  areas, 
and  that  there  was  not  an  appropriate 
relationship  between  the  North  Platte 
market  area  and  the  three  adjoining 
Nebraska  market  areas.  As  a  result, 
HUD  asked  the  Field  Office  to  resubmit 
revised  FMRs  for  that  market  area  in 
order  to  provide  more  consistency  in  the 
FMRs  for  all  Nebraska  market  areas  and 
to  permit  a  well-designed  and  badly 
needed  proposal  to  be  economically 
feasible  in  the  North  Platte  market  area. 

This  Notice 

Today's  document  establishes  the 
Fiscal  Year  (FY)  1989  FMRs  for  new 
construction  and  substantial 
rehabilitation  that  shall  apply  to  section 
202  elderly  proposals  selected  on  or 
after  September  15,  1989,  under  part  885 
for  the  Detroit  (Michigan),  Marquette 
(Michigan),  and  North  Platte  (Nebraska) 
market  areas. 

The  FMRs  are  based  primarily  on  the 
levels  of  rents  paid  for  recently 
completed  or  newly  constructed 
dwelling  units  of  modest  design  within 
each  market  area,  as  determined  by 
HUD  Field  Office  staff,  trended  ahead  to 
September  30, 1990,  to  allow  time  for  the 
period  of  construction  or  rehabilitation 
of  the  projects  involved.  They  are 
estimates  of  rentals  that  prospective 
tenants  who  are  not  receiving  Federal 
rent  subsidies  would  be  willing  and  able 
to  pay  for  recently  completed  or  newly 
constructed  dwelling  units  of  modest 
design,  with  suitable  amenities.  They  do 
not  necessarily  represent  rents  needed 
to  support  construction  and  operating 
costs. 

This  Notice  includes  FMRs  for  0, 1,  2, 
3  and  4-bedroom  units  in  five  structural 
categories  (detached,  semi-detached/ 
row,  walkup.  2-4-8tory  elevator,  and  5+- 
story  elevator  buildings).  Construction 
or  rehabihtation  of  elevator  projects  for 
families  with  children  is  prohibited 
unless  there  is  no  practical  alternative. 
FMRs  for  family  units  in  elevator 
structures  are  proposed  for  appropriate 
market  areas:  however,  the 
determination  that  there  is  "no  practical 
alternative"  must  be  made  on  a  project- 
by-project  basis.  HUD  regulations  also 
provide  that  high-rise  elevator  projects 
for  the  elderly  may  be  approved  only  if 
HUD  determines  that  high-rise 
construction  is  appropriate  after  taking 
into  account  land  costs,  safety  and 
security  factors. 


Applicability 

1.  For  section  202  projects  for  the 
elderly  with  Section  8  assistance 
selected  on  or  after  September  15, 1989, 
contract  rents  shall  be  based  on  the  FY 
1989  FMRs  published  herein.  If  the 
project  meets  HUD's  cost  containment 
guidelines  and  economic  feasibihty 
requirements,  these  FMRs  may  be 
increased  by  up  to  10  percent  with  the 
approval  of  the  Field  Office  Manager,  or 
by  up  to  20  percent  with  the  approval  of 
the  Regional  Administrator  upon 
pubhcation  in  the  near  future  of  a 
redelegation  of  authority  to  that  effect. 
However,  until  then,  this  authority 
remains  with  the  Assistant  Secretary  for 
Housing. 

2.  For  all  FY  1988  and  prior  year 
section  202  selections  for  which  firm 
commitments  are  issued  after  the 
effective  date  of  the  FY  1989  FMRs.  the 
maximum  approvable  FMRs  will  be  110 
percent  of  the  FY  1989  FMRs.  except 
that  where  a  higher  rent  is  needed  for 
project  feasibility,  the  maximum 
approvable  FMRs  shall  be  the  amount 
above  110  percent  of  the  FY  1989  FMRs 
necessary  to  service  the  debt  at  a  9 
percent  interest  rate  rather  than  an  8.37S 
percent  interest  rate.  In  no  event, 
however,  may  the  approved  FMR 
exceed  120  percent  of  the  FY  1989  FMR. 
Approvals  above  110  percent  of  the  FY 
1989  FMRs  will  require  the  Assistant 
Secretary's  prerogative.  For  all  projects 
where  the  FY  1989  FMRs  are  lower  than 
the  FMRs  applicable  in  the  year  that  the 
project  was  selected,  the  contract  rents 
shall  be  based  upon  the  higher  of: 

(1)  The  final  published  FY  1989  FMRs, 
or 

(2)  The  FMRs  appUcable  for  the  year 
in  which  the  project  was  selected. 

Other  Information 

HUD  regulations  in  24  CFR  part  50, 
Implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities  and  programs  specified  in  24 
CFR  50.20.  Since  the  FMRs  proposed  in 
this  Notice  are  within  the  exclusion  set 
forth  in  24  CFR  50.20(1),  no 
environmental  assessment  is  required, 
and  no  environmental  finding  has  t>een 
prepared. 

Ine  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  for 
the  activities  covered  by  this  Notice  are 
14.156,  Lower  Housing  Assistance 
Program  (Section  8). 

Accordingly,  the  Department  revises 
Schedule  A  of  24  CFR  part  888  to  add 


the  three  mariiet  areas  as  set  forth 
below: 

(These  FMRs  will  not  be  codified  In  part 
888  of  title  24  of  the  Code  of  Federal 
Regulations.) 

Authority:  Section  8(c)(1).  U.S.  Housing  Act 
of  1937,  42  U.S  C  1437(f):  Section  7(d). 
Department  of  HUD  Act  42  U.S.C  353S(d). 

Dated:  July  3a  1991. 

Arthur ).  HUL 

Assistant  Secretary  for  Housing.  Federal 
Housing  Commissioner 

Schedule  A— Fair  Market  Rents  for  New 
Construction  and  Substantial 
Rehabilitation 

Special  Category  Computations 

1.  FMRs  for  dwelling  units  designed 
for  the  elderly  or  handicapped  are  those 
for  appropriate  size  units,  not  to  exceed 
two  bedrooms  for  the  elderly,  multiplied 
by  1.05. 

2.  Congregate  housing  dwelling  unit 
FMRs  are  the  same  as  for  non- 
congregate  units. 

3.  Single-room  occupancy  dwelling 
unit  FNCRs  (applicable  only  for 
substantial  rehabilitation  projects)  are 
75  percent  of  those  for  zero-bedroom 
units  of  the  same  stinictural  type. 

4.  FMRs  for  living  units  In  a  group 
home  are  those  for  a  zero  bedroom  or  a 
one  bedroom  unit  of  the  walkup 
structural  type  (or  if  the  group  home 
contains  an  elevator,  of  the  2-4  story 
elevator  structural  type).  Each  living 
unit  in  a  group  home  is  composed  of  a 
bedroom  plus  a  proportionate  part  of 
common  hving  space  ordinarily  included 
in  a  living  unit  One-bedroom  FMRs  for 
group  homes  may  be  applied  only  when 
the  project  conforms  to  the  following 
criteria. 

a.  The  project  meets  HUD's  cost 
containment  guidelines,  and 

b.  Use  of  the  one  bedroom  FMR  must 
be  necessary  in  order  to  assure  the 
economic  feasibihty  and  financial 
soundness  of  the  project 

Rent  Computations 

All  rents  computed  in  accordance 
with  this  note  shall  be  rounded  down  to 
the  nearest  whole  dollar.  Similariy.  all 
FMRs  increased  by  up  to  10  percent  with 
the  approval  of  the  HUD  Field  Officer 
Manager,  or  by  up  to  20  percent  with  the 
approval  of  the  Assistant  Secretary  for 
Housing  should  have  the  result  rounded 
down  to  the  nearest  whole  dollar. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  »46 

Virginia  Regulatory  Program;  Coal 
Surface  Mining  Reclamation  Fund 


agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule;  approval  of 

amendments. 

summary:  OSM  is  announcing  the 
approval  of  proposed  amendments  to 
the  Virginia  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendments  consist 
of  revisions  to  sections  45.1-281.1.  45.1- 
270.3.  45. 1-270.  4.  and  45.1-270.4:1  of  the 
Code  of  Virginia,  Part  480-03.19.801  of 
the  Coal  Surface  Mining  Reclamation 
Regulations,  and  the  repeal  of  45.1- 
270.3:1  of  the  Code  of  Virginia,  all  of 
which  relate  to  Virginia's  Coal  Surface 
Mining  Reclamation  Fund  (hereinafter. 
Pool  Bond  Fund).  The  amendments,  as 
proposed,  seek  to  strengthen  the  Pool 
Bond  Fund. 

EFFECTIVE  DATE:  August  5,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  A  Penn,  Director,  Big  Stone 
Gap  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
P.O.  Drawer  1216.  Powell  Valley  Square 
Shopping  Center,  room  220,  Big  Stone 
Gap.  Virginia  24219-,  Telephone  (703) 
523^303. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program. 

IL  Submission  of  Amendments. 

III.  Director's  Findings. 

rV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision 

VI.  Procedural  Determinations. 

L  Background  on  the  Virginia  Program 

The  Secretary  of  the  Interior 
conditionally  approved  the  Virginia 
program  on  December  15, 1981. 
Information  pertinent  to  the  general 
background  and  revisions  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
fmdings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981  Federal  Register 
(46  FR  61085-61115).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  proposed  amendments  are 
identified  at  30  CFR  946.12,  946.13, 
946.15.  and  046.16. 


n.  Submission  of  Amendments 

By  letter  dated  April  5, 1991 
(Administrative  Record  No.  VA-790). 
Virginia  submitted  proposed 
amendments  to  the  Code  of  Virginia 
relating  to  the  Pool  Bond  Fund,  intended 
to  strengthen  the  Randal  stability  of 
the  Fund  OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  24. 
1991,  Federal  Register  (56  FR  18792],  and 
in  the  same  notice  opened  the  pubUc 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 

By  letter  dated  May  1, 1991 
(Administrative  Record  No.  VA-795). 
Virginia  submitted  proposed 
amendments  to  the  Coal  Surface  Mining 
Reclamation  Regulations  in  order  to 
achieve  consistency  with  the  statutory 
changes  to  the  Code  of  Virginia  included 
in  the  State's  submission  of  April  5. 
1991.  OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  22. 
1991,  Federal  Register  (56  FR  23533),  and 
in  the  same  notice  opened  the  public 
comment  period  and  provided 
opportimity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment 

To  provide  clarity  and  continuity  to 
the  review  and  decision  making  process, 
the  Director  is  combining  these 
proposed  statutory  and  regulatory 
changes,  both  of  which  concern  bonding, 
into  one  ndemaking. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17  are  the  Director's 
findings  concerning  the  proposed 
amendments.  Revisions  that  are  not 
discussed  below  concern 
nonsubstantive  wording  changes,  or 
revise  cross-references  and  paragraph 
notations  to  reflect  organizational 
changes  resulting  from  this  amendment. 

1.  Virginia  is  revising  subsection  A  of 
section  45.1-261.1  of  the  Code  of 
Virginia  to  allow  operators  to  bid  on 
contracts  to  conduct  reclamation 
projects  under  the  Pool  Bond  Fund.  The 
operator  must  have  at  least  three  years 
of  relevant  mining  experience  in 
Virginia  and  must  meet  all  other 
applicable  requirements  of  Federal, 
State  and  local  law.  While  the  proposal 
has  no  direct  Federal  counterpart  the 
Director  finds  the  proposal  will  serve  to 
promote  reclamation  and  is.  therefore, 
not  inconsistent  with  the  requirements 
of  SMCRA  and  the  Federal  regulations. 

2.  Virginia  is  revising  its  regulations  at 
VR  480-03-19.801.11(8)  to  require  that 
applicants  for  the  Pool  Bond  Fund  must 
demonstrate  at  least  a  consecutive  three 
year  history  of  compliance  under  the 
Act  or  any  other  comparable  State  or 


Federal  Act  This  revision  makes  the 
regulations  consistent  with  the  statutory 
requirement  found  in  section  45.1- 
270.2.A  of  the  Code  of  Virginia  which 
was  approved  by  the  Director  on 
February  2. 1990  (55  FR  3588).  While  the 
proposal  has  no  direct  Federal 
counterpart  the  Director  finds  that  the 
proposal  will  serve  to  promote  the 
stability  of  the  Pool  Bond  Fund  by 
improving  the  quality  of  its  membership 
and  is,  therefore,  not  inconsistent  with 
30  CFR  800.11(e). 

3.  Virginia  is  revising  VR  480-03- 
19.801.12(a)  to  increase  the  entrance  fee 
for  participation  in  the  Pool  Bond  Fund 
from  $1,000  to  $5,000,  whenever  the  Pool 
Bond  Fund  balance  is  determined  to  be 
less  than  $1,750,000.  The  fee  shall  revert 
to  $1,000  when  the  total  Pool  Bond  Fund 
balance  is  greater  than  $2,000,000.  In 
addition,  the  proposal  provides  for  a 
$1,000  renewal  fee  at  permit  renewal. 
There  is  no  direct  Federal  counterparts 
to  the  rules  contained  in  VR  480-03- 
19.801.12(a).  These  revisions  make  the 
regulations  consistent  with  the 
provisions  of  Section  45.1-270.3.A  of  the 
Code  of  Virginia  which  was  approved 
by  OSM  on  February  2. 1990  (55  FR 
3588).  The  increase  in  the  entrance  fee 
and  the  permit  renewal  fee  would  not 
alter  the  basis  of  the  fmdings  approving 
the  original  alternative  bonding  system 
and  should  serve  to  strengthen  the  Pool 
Bond  Fund  Since  the  proposal  would 
increase  revenue  for  the  fund  the 
Director  finds  it  not  inconsistent  with  30 
CFR  800.11(e). 

4.  Virginia  is  revising  subsection  B  of 
section  45.1-270.3  and  VR  480-0»- 
19.801.12(b)  to  provide  that  all  operators 
in  the  Pool  Bond  Fund  shall  furnish  to 
the  Fund  a  bond  determined  as  follows: 

(a)  For  underground  operations 
participating  in  the  Pool  Bond  Fund  prior 
to  July  1. 1991,  the  bond  remains  at 
$1,000  per  acre  covered  by  each  permit 
while  the  minimum  total  amount  of  such 
bond  is  revised  from  $10,000  to  $40,000. 
For  permits  on  which  aU  mining  has 
been  completed  and  completion  reports 
have  been  approved  prior  to  July  1. 1991, 
the  minimum  total  bond  remains  at 
$10,000. 

(b)  For  underground  operations 
entering  the  Pool  Bond  Fund  on  or  after 
July  1. 1991,  and  for  additional  acreage 
bonded  on  or  after  July  1, 1991,  the  bond 
amount  shall  be  $3,000  per  acre  with  the 
total  bond  amount  being  no  less  than 
$40,000. 

(c)  For  other  coal  mining  operations 
participating  in  the  Poo!  Bond  Fund  prior 
to  July  1. 1991,  the  bond  amount  remains 
at  $1,500  per  acre  covered  by  each 
permit  while  the  minimum  total  amount 
of  such  bond  is  revised  from  $25,000  to 
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$100,000.  For  permits  on  which  all 
mining  has  been  completed  and 
completion  reports  have  been  approved 
prior  to  July  1, 1991,  the  minimum  total 
bond  remains  at  $25,000. 

(d)  For  other  coal  mining  operations 
entering  the  Pool  Bond  Fund  on  or  after 
July  1, 1991,  and  for  additional  acreage 
bonded  on  or  after  ]u]y  1, 1991,  the  bond 
amount  shall  be  $3,000  per  acre  with  the 
total  bond  amount  being  no  less  than 
$100,000. 

There  are  no  direct  Federal 
counterparts  to  these  statutory  sections 
and  rules. 

On  July  16, 1991,  OSM  requested 
clariBcation  (Administrative  Record  No. 
VA-812)  from  Virginia  regarding  the 
wording  of  proposed  VR  4fiO-03- 
19.801.12(b)(3).  The  proposal  refers  to  all 
other  coal  "surface"  mining  operations 
participating  in  the  fund  prior  to  July  1, 
1991,  whereas  the  corresponding 
statutory  proposal  at  section  45.1- 
270.3.8(3]  refers  to  other  coal  mining 
operations  without  the  word  "surface". 
In  their  response  dated  July  16. 1991 
(Administrative  Record  No.  VA-813). 
Virginia  stated  that  the  terms  "other 
surface  coal  mining  operations"  and 
"other  coal  mining  operations"  are 
interpreted  synonymously,  and  include 
any  activity  regulated  under  the  Virginia 
program,  except  for  underground  mines. 
The  Director  Fmds  that  the  clarification 
supplied  by  the  State  removes  any 
confusion  regarding  the  wording  of  the 
proposed  rule  change. 

lie  increase  in  the  minimum  bond 
requirements  would  not  alter  the  basis 
of  the  findings  approving  the  original 
alternative  bonding  system  and  should 
serve  to  strengthen  the  Pool  Bond  Fund. 
Therefore,  the  Director  finds  the 
proposals  to  be  not  inconsistent  with  30 
CFR  800.11(e). 

5.  Virginia  is  revising  VR  480-03- 
19.801.12(b)  by  deleting  former 
subsections  (3)  (i),  (ii),  (iii),  and  (4) 
dealing  with  bond  rates  for  combined 
undergroimd  mining  operations  and 
preparation  plant/associated  facility, 
combined  surface  and  underground 
mining  operations,  combined  surface 
mining  operation  and  preparation  plant/ 
associated  facility,  and  areas  permitted 
exclusively  for  refuse  disposal.  In 
response  to  an  inquiry  from  OSM 
(Administrative  Record  No.  VA-812), 
Virginia  stated  (Administrative  Record 
No.  VA-813)  that  the  Virginia  Act 
establishes  bond  requirements  for 
underground  mines  and  "other  coal 
mining  operations",  and  combination 
operations  and  areas  permitted 
exclusively  for  refuse  disposal  are 
considered  by  the  State  to  be  examples 
of  "other  coal  mining  operations"  and 
are  covered  by  the  bonding 


requirementa  of  VR  480-03-19.801 .12(b) 

(3)  and  (4). 

There  is  no  direct  Federal  counterpart 
for  the  provisions  being  deleted  by  the 
State.  Based  upon  the  clarification 
provided  by  the  State,  the  Director  finds 
that  the  proposed  deletion  of  former  VR 
480-03-19.801.12(b)(3)  (i),  (ii),  (iii),  and 

(4)  does  not  render  the  State  regulations 
inconsistent  with  30  CFR  800.11(e). 

6.  Virginia  is  revising  section  45.1- 
270.3  of  the  Code  of  Virginia  by  adding 
subsection  F,  and  VR  480-03-19.801.12 
by  adding  subsection  (g).  The  revisions 
provide  for  the  posting  of  a  bond  equal 
to  the  total  estimated  cost  of 
reclamation  for  all  portions  of  a 
permitted  site  which  are  in  temporary 
cessation.  The  proposed  amendments 
provide  the  following  timeframes  for 
posting  the  required  bond  for  any  miidng 
operation  participating  in  the  Fund. 

(a)  Any  operation  in  temporary 
cessation  for  more  than  six  months  as  of 
July  1, 1991,  shall  post  the  bond  within 
lunety  days  of  that  date. 

(b)  Any  operation  in  temporary 
cessation  for  six  months  or  less  as  of 
July  1, 1991,  shall  post  the  bond  within 
ninety  days  after  the  date  on  which  the 
operation  has  been  in  temporary 
cessation  more  than  six  months. 

(c)  Any  operation  entering  temporary 
cessation  on  or  after  July  1, 1991,  shall 
post  the  bond  prior  to  the  date  on  which 
the  operation  has  been  in  temporary 
cessation  for  more  than  six  months. 

The  bonds  are  to  remain  in  effect 
throughout  the  period  during  which  the 
site  is  in  temporary  cessation.  The  bond 
may  be  released  when  the  site  returns  to 
active  status  provided  the  permittee  has 
posted  bond  pursuant  to  section  45.1- 
270.3.B,  and  VR  480-03-19.801.12(b). 

There  are  no  direct  Federal 
counterparts  to  these  statutory  sections 
and  rules. 

Under  30  CFR  800.11(e)(1),  an 
alternative  bonding  system  must  assure 
that  the  regulatory  authority  will  have 
available  sufficient  money  to  complete 
the  reclamation  plan  for  any  areas 
which  may  be  in  default  at  any  time.  As 
proposed,  the  amendment  provides  for 
the  posting  of  a  bond  equal  to  the  total 
estimated  cost  of  reclamation  of  the 
portion  of  the  site  in  temporary 
cessation.  Therefore,  this  amendment 
will  enhance  the  Pool  Bond  Fund's 
ability  to  meet  the  requirements  of  30 
CFR  800.11(e),  by  increasing  the  bond 
required  for  operations  in  a  lengthy 
period  of  temporary  cessation.  Thus  the 
Director  finds  the  proposal  to  be  not 
inconsistent  with  the  requirements  of  30 
CFR  800.11(e)(1). 

7.  Virginia  is  proposing  to  delete 
section  45.1-270-3:1  of  the  Code  of 
Virginia,  wdiich  deals  with  procedures 


for  granting  extensions  of  temporary 
cessation  requested  by  fund 
participants.  The  section  provided  that 
after  an  operation  has  been  in 
temporary  cessation  for  six  months,  en 
extension  for  more  than  nine  months 
will  not  be  granted  unless  certain 
conditions  are  met.  The  conditions 
involved  the  degree  of  completion  of 
rough  regrading,  backfilling  and  seeding, 
the  posting  of  bond  in  a  specified 
amount;  and  comphance  with  other 
state  requirements  for  temporary 
cessation.  In  addition,  the  rule  allows 
for  release  of  bond  posted  pursuant  to 
this  section  upon  resumption  of  active 
operations  and  request  by  the 
participant. 

There  is  no  direct  Federal  counterpart 
to  the  statutory  sections  being  deleted. 

Some  of  the  provisions  being  deleted 
are  incorporated  in  section  45.1-270.3.F 
of  the  Code  of  Virginia  which  is  being 
added  by  the  State  as  discussed  in 
Finding  6  herein.  The  Director  finds  that 
the  proposed  deletion  does  not  render 
the  State  statutory  section  inconsistent 
witir  30  CFR  800.11(e). 

8.  Virginia  is  revising  subsection  B  of 
section  45.1-270.4  and  VR  480-03- 
.  19.801.14(a),  to  increase  the  reclamation 
tax  levied  upon  the  production  of  coal, 
in  the  following  amounts: 

(a)  From  two  cents  to  four  cents  per 
clean  ton  of  coal  produced  by  a  surface 
mining  operation. 

(b)  From  one  cent  to  three  cents  per 
clean  ton  of  coal  produced  by  a  deep 
mining-operation. 

(c)  From  one-half  cent  to  one  and  one- 
half  cents  per  clean  ton  of  coal 
processed  or  loaded  by  preparation  or 
loading  facilities. 

Since  these  increased  revenues  should 
sfrengthen  the  Pool  Bond  Fund,  the 
Director  finds  the  revisions  not 
inconsistent  with  30  CFR  800.11(e). 

Further,  the  State  is  revising  VR  480- 
03-19.801.14(a)  to  provide  that  the  tax 
shall  be  paid  within  thirty  (30)  days 
after  the  end  of  any  calendar  quarter 
during  which  the  balance  of  the  Pool 
Bond  Fund  is  less  than  $1,750,000;  and 
VR  480-03-19.801.14(b)  to  provide  that 
payments  shall  be  deferred  when  the 
balance  of  the  Pool  Bond  Fund  at  the 
end  of  any  quarter  exceeds  $2,000,000. 
These  revisions  make  the  regulations 
consistent  with  the  provisions  of  section 
45.1-270.4.B  and  C  of  the  Code  of 
Virginia  which  was  approved  by  OSM 
on  December  31, 1987  (52  FR  49403). 

In  addition,  Virginia  is  revising 
subsection  E  of  section  45.1-270.4  and 
VR  480-03-19.801.14(d)(l)  to  increase  the 
maximum  reclamation  tax  for  any 
operator  holding  more  than  one  type  of 
permit,  from  two  and  one-half  cents  to 


five  and  one-half  cents  per  l 
originally  surface  mined  by 
and  from  one  and  one-half  ( 
and  one-half  cents  per  ton  c 
originally  deep  mined  by  th 
VR  480-03-19.801.14  (d)(2)  ii 
revised  to  increase  from  on( 
one  and  one-half  cents  per  ( 
amount  a  permittee  shall  pa 
processed  and/or  loaded  at 
which  originated  from  othei 
during  the  calendar  quarter 
no  direct  Federal  counterpa 
statutory  sections  and  rules 
The  increase  in  the  reclar 
would  not  alter  the  basis  of 
approving  the  original  alten 
bonding  system  and  should 
strengthen  the  Pool  Bond  Fi 
the  proposals  would  increat 
for  the  fund,  the  Director  fin 
be  not  inconsistent  with  30  i 
800.11(e). 

9.  Virginia  is  revising  VR 
19.801.15(a)  to  (1)  delete  the 
that  the  copy  of  the  "Coal  S 
Mining  Reclamation  Fund  T 
Form"  filed  by  permittees  w 
Commissioner  be  notarized, 
require  that  the  form  be  filei 
than  30  days  after  the  end  o 
calendar  quarter,  rather  tha 
15  days.  There  is  no  Federal 
for  this  rule.  However,  since 
elimination  of  the  requiremc 
notarized  copy  of  the  form  c 
make  the  State  program  lest 
than  the  Federal  regulations 
change  in  the  filing  date  mal 
reporting  requirement  consii 
the  State's  payment  provisic 
Director  finds  the  proposal  i 
inconsistent  with  30  CFR  80( 

10.  Virginia  is  revising  sec 
270.4:1  of  the  Code  of  Virgin 
changing  subsection  A  to  re< 
permittee  shall  be  required  | 
may  be  required)  to  pay  any 
assessments  made  pursuant 
subsection  B.  This  amendmt 
sfrengthen  the  fund  by  maki 
assessments  mandatory.  Thi 
while  there  is  no  direct  Fede 
counterpart  the  Director  fin 
proposal  is  not  inconsistent 
800.11(e). 

In  addition,  the  State  is  re 
subsection  B  to  provide  that 
July  1, 1991,  the  Commission 
Division  of  Mined  Land  Reel 
shall  assess  an  amount  not  t 
$500,000,  to  consist  of  (1)  $2J 
participating  permit  on  whic 
activity  has  been  completed 
which  a  completion  report  h 
approved;  and  (2)  the  remaii 
assessments  made  in  equal  t 
acre  for  each  disturbed  acre 
under  the  Pool  Bond  Fund.  T 
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for  granting  extensions  of  temporary 
cessation  requested  by  fund 
participants.  The  section  provided  that 
after  an  operation  has  been  in 
temporary  cessation  for  six  months,  an 
extension  for  more  than  nine  months 
will  not  be  granted  unless  certain 
conditions  are  met.  The  conditions 
involved  the  degree  of  completion  of 
rough  regrading,  backfilling  and  seeding, 
the  posting  of  bond  in  a  specified 
amount;  and  compliance  with  other 
state  requirements  for  temporary 
cessation.  In  addition,  the  rule  allows 
for  release  of  bond  posted  pursuant  to 
this  section  upon  resumption  of  active 
operations  and  request  by  the 
participant. 

There  is  no  direct  Federal  counterpart 
to  the  statutory  sections  being  deleted. 

Some  of  the  provisions  being  deleted 
are  incorporated  in  section  45.1-270.3J' 
of  the  Code  of  Virginia  which  is  being 
added  by  the  State  as  discussed  in 
Finding  6  herein.  The  Director  finds  that 
the  proposed  deletion  does  not  render 
the  State  statutory  section  inconsistent 
with  30  CFR  800.11(e). 

8.  Virginia  is  revising  subsection  B  of 
section  45.1-270.4  and  VR  480-03- 
.  19.801.14(a),  to  increase  the  reclamation 
tax  levied  upon  the  production  of  coal, 
in  the  following  amounts: 

(a)  From  two  cents  to  four  cents  per 
clean  ton  of  coal  produced  by  a  surface 
mining  operation. 

(b)  From  one  cent  to  three  cents  per 
clean  ton  of  coal  produced  by  a  deep 
mining-operation. 

(c)  From  one-half  cent  to  one  and  one- 
half  cents  per  clean  ton  of  coal 
processed  or  loaded  by  preparation  or 
loading  facilities. 

Since  these  increased  revenues  should 
strengthen  the  Pool  Bond  Fund,  the 
Director  finds  the  revisions  not 
inconsistent  with  30  CFR  800.11(e). 

Further,  the  State  is  revising  VR  480- 
03-19.801.14(a)  to  provide  that  the  tax 
shall  be  paid  within  thirty  (30)  days 
after  the  end  of  any  calendar  quarter 
during  which  the  balance  of  the  Pool 
Bond  Fund  is  less  than  $1,750,000;  and 
VR  480-O3-19.801.14(b)  to  provide  that 
payments  shall  be  deferred  when  the 
balance  of  the  Pool  Bond  Fund  at  the 
end  of  any  quarter  exceeds  $2,000,000. 
These  revisions  make  the  regulations 
consistent  with  the  provisions  of  section 
45.1-270.4.B  and  C  of  the  Code  of 
Virginia  which  was  approved  by  OSM 
on  December  31, 1987  (52  FR  49403). 

In  addition,  Virginia  is  revising 
subsection  E  of  section  45.1-270.4  and 
VR  480-0S-19.801.14(d)(l)  to  increase  the 
maximum  reclamation  tax  for  any 
operator  holding  more  than  one  type  of 
permit,  from  two  and  one-half  cents  to 


five  and  one-half  cents  per  ton  on  coal 
originally  surface  mined  by  the  operator, 
and  from  one  and  one-half  cents  to  four 
and  one-half  cents  per  ton  on  coal 
originally  deep  mined  by  that  operator. 
VR  480-0J-19.801.14  (d)(2)  is  being 
revised  to  increase  from  one-half  cent  to 
one  and  one-half  cents  per  clean  ton  the 
amount  a  permittee  shall  pay  for  all  coal 
processed  and/or  loaded  at  the  permit 
which  originated  from  other  permits 
during  the  calendar  quarter.  There  are 
no  direct  Federal  counterparts  to  these 
statutory  sections  and  rules. 

The  increase  in  the  reclamation  tax 
would  not  alter  the  basis  of  the  findings 
approving  the  original  alternative 
bonding  system  and  should  serve  to 
strengthen  the  Pool  Bond  Fund.  Since 
the  proposals  would  increase  revenue 
for  the  fund,  the  Director  finds  them  to 
be  not  inconsistent  with  30  CFR 
BOO.ll(e). 

9.  Virginia  is  revising  VR  480-03- 
19.801.15(a)  to  (1)  delete  the  requirement 
that  the  copy  of  the  "Coal  Surface 
Mining  Reclamation  Fund  Tax  Reporting 
Form"  filed  by  permittees  with  the 
Commissioner  be  notarized,  and  (2)  to 
require  that  the  form  be  filed  no  later 
than  30  days  after  the  end  of  each 
calendar  quarter,  rather  than  the  current 
15  days.  There  is  no  Federal  counterpart 
for  this  rule.  However,  since  the 
elimination  of  the  requirement  for  a 
notarized  copy  of  the  form  does  not 
make  the  State  program  less  efiective 
than  the  Federal  regulations,  and  the 
change  in  the  filing  date  makes  the 
reporting  requirement  consistent  with 
the  State's  payment  provisions,  the 
Director  finds  the  proposal  is  not 
inconsistent  with  30  CFR  800.11(e). 

10.  Virginia  is  revising  section  45.1- 
270.4:1  of  the  Code  of  Virginia  by 
changing  subsection  A  to  read  that  each 
permittee  shall  be  required  (rather  than 
may  be  required)  to  pay  any  special 
assessments  made  pursuant  to 
subsection  R  This  amendment  should 
strengthen  the  fund  by  making  the 
assessments  mandatory.  Therefore, 
while  there  is  no  direct  Federal 
counterpart  the  Director  finds  the 
proposal  is  not  inconsistent  with  30  CFR 
800.11(e). 

In  addition,  the  State  is  revising 
subsection  B  to  provide  that  on  or  after 
July  1, 1991,  the  Commissioner  of  the 
Division  of  Mined  Land  Reclamation 
shall  assess  an  amount  not  to  exceed 
$500,000.  to  consist  of  (1)  $250  for  each 
participating  permit  on  which  all  mining 
activity  has  been  completed  and  for 
which  a  completion  report  has  been 
approved;  and  (2)  the  remaining 
assessments  made  in  equal  amounts  per 
acre  for  each  disturbed  acre  permitted 
under  the  Pool  Bond  Fund.  The  amount 


of  disturbed  acreage  is  to  be  determined 
by  the  most  recent  anniversary  map 
submitted,  or  updated  anniversary  map 
submitted  prior  to  July  1, 1991.  The 
amendment  provides  that  this  special 
assessment  shall  not  apply  to  acreage 
that  has  been  reclaimed  and  for  which 
an  increment  of  the  bond  has  been 
transferred  to  other  acreage  in  the 
permit,  and  that  the  assessments  shall 
be  made  only  one  time  and  all  revenues 
shall  be  applied  to  the  balance  of  the 
Fund.  Payment  of  the  assessment  is  the 
responsibility  of  the  permittee. 

There  is  no  direct  Federal  counterpart 
to  this  proposal.  Implementation  of  this 
special  assessment  would  not  alter  the 
basis  of  the  findings  approving  the 
original  alternative  bonding  system 
because  the  purpose  of  the  amendment 
is  to  strengthen  the  Pool  Bond  Fund 
Since  the  proposal  would  increase 
revenue  for  the  fund,  the  Director  finds 
it  not  inconsistent  with  30  CFR  800.11(e). 

11.  Virginia  is  revising  subsection  C  of 
section  45.1-270.4:1  of  the  Code  of 
Virginia  to  provide  that  any  civil 
penalties  collected  for  violations  of  this 
section  shall  be  applied  to  the  balance 
of  the  fund. 

There  is  no  direct  Federal  counterpart 
to  this  proposal.  Inclusion  of  ci'dl 
penalties  in  the  fund  would  not  alter  the 
basis  of  the  findings  approving  the 
original  alternative  bonding  system 
because  the  purpose  of  the  amendment 
is  to  strengthen  the  Pool  Bond  Fund. 

Since  the  proposal  would  increase 
revenue  for  the  fund,  the  Director  finds 
it  not  inconsistent  with  30  CFR  800.11(e). 

rv.  Sununary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  periods  and 
opportunities  to  request  public  hearings 
announced  in  the  April  24, 1991,  and 
May  22, 1991,  Federal  Register  ended  on 
May  24. 1991.  and  June  21, 1991, 
respectively.  The  scheduled  public 
hearings  were  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony.  The  South  Atlantic  Coal 
Company,  Inc.  and  the  H.C.  Bostic  Coal 
Company,  Inc.  filed  comments  in 
response  to  the  proposed  rules, 
requesting  clarification  as  to  whether 
section  45.1-270.3.F  was  the  exclusive 
requirement  for  bonding  permitted  sites 
in  temporary  cessation.  "The  companies 
were  concerned  that  the  State  would 
require  a  temporary  cessation  permit  to 
be  amended  according  to  section  45.1- 
270.3.B  to  the  new  minimum  bond 
amounts  and  then  require  an  additional 
bond  as  ouUined  in  section  45.1-27a3.F 
(i.e.,  create  a  double  bond  situation).  By 
letter  dated  May  30, 1991 


(Administrative  Record  No.  VA-aOS). 
Virginia  provided  clarification  to  the 
effect  that  for  permitted  areas  in 
temporary  cessation  more  than  six 
months,  the  reclamation  cost  estimate 
for  the  area  will  be  credited  with  bond 
already  posted  for  the  area  according  to 
the  per  acre  bond  rate.  Further,  the  Sute 
indicated  that  excess  bond  from  other 
portions  of  the  permit  or  from  the 
minimum  bond,  will  also  be  credited. 
The  State's  clarification  further  provided 
that  all  bond  posted  will  be  applied 
toward  the  minimum  bond,  without 
regard  to  the  source  of  the  bond 
requirement.  That  is,  each  pool  bond 
participant  including  those  in  temporary 
cessation  status,  must  increase  its 
minimum  bond  amounts  to  those  revised 
amounts  found  at  section  45.1-270.3.B.  In 
addition,  each  participant  in  temporary 
cessation  status  must  follow  the 
requirements  of  section  45.1-270.3.F.  If 
the  total  estimated  cost  to  reclaim  is  less 
than  the  minimum  bond  posted  by  the 
participant  under  the  revised  section 
45.1-270.3.B,  as  discussed  in  Finding  (4) 
herein,  no  additional  bond  amount 
would  be  required  by  section  45.1- 
270.3.F,  as  amended.  If  the  total 
estimated  cost  to  reclaim  is  greater  than 
the  revised  minimum  bond  posted  under 
section  45.1-270.3.B.  then  the  participant 
must  post  enough  bond  to  equal  the  total 
estimated  cost  of  reclamation.  Any  bond 
posted  over  the  amount  required  in 
section  45.1-270.3.B.,  will  be  released 
when  the  site  returns  to  active  status. 
As  stated  in  the  findings,  there  are  no 
direct  Federal  counterparts  to  the 
section  in  question.  Since  the 
amendments  to  sections  45.1-270-3.R 
and  F  should  strengthen  the  pool  bond 
fund,  the  amendments  are  not 
inconsistent  with  30  CFR  800.11(e). 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  of  30 
CFR  732.17{h)(ll)(i).  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Virginia  program.  The 
Environmental  Protection  Agency  (EPA). 
Mine  Safety  and  Health  Administration 
(MSHA),  and  Soil  Conservation  Service 
(SCS)  responded.  MSHA  and  SCS  had 
no  substantive  comments  while  EPA 
expressed  their  concurrence  and 
concluded  that  the  proposed  amendment 
demonstrated  the  legal  authority, 
administrative  capability,  and  technical 
conformity  with  controlling  National 
Pollutant  Discharge  Elimination  System 
regulations. 
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V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  program 
amendments  as  submitted  on  April  5, 
1991.  and  May  1. 1991  and  as  clarified  on 
May  30. 1991  and  July  16. 1991.  The 
Federal  regulations  at  30  CFR  part  946 
codifying  decisions  concerning  the 
Virginia  program  are  being  amended  to 
implement  this  decision. 

This  final  rule  is  being  made  effective 
immediately  to  expedite  the  state 
program  amendment  process  and  to 
encourage  States  to  conform  their 
programs  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VL  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4.  7. 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  of 
State  regulatory  programs.  Therefore, 
this  action  is  exempt  from  preparation 
of  a  Regulatory  Impact  Analysis  and 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  This  rule  would  not 
impose  any  new  requirements:  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  OMB  under  44  U.S.C. 
3507. 

list  of  SubjecU  in  30  CFR  Part  946 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  July  24. 1991. 
CariCaoM, 

Assistant  Director.  Eastern  Support  Center. 

For  the  reasons  set  forth  in  the 
preamble,  title  30,  Chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 


PART  946— VIRGINIA 

1.  The  authority  citation  for  part  946 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  S  946.15,  a  new  paragraph  (ee)  is 
added  to  read  as  follows: 

§  946. 1 5    Approval  of  regulatory  program 
amendments. 

(ee)  The  amendments  submitted  to 
OSM  on  April  5. 1991  and  May  1. 1991 
and  clarified  on  May  30. 1991  and  July 
16. 1991  are  approved  August  5. 1991. 
The  amendments  consist  of 
modifications  to  the  following  sections 
of  the  Code  of  Virginia  and  the  Virginia 
regulations  (VR  480-03-19)  which  all 
deal  with  Virginia's  Coal  Surface  Mining 
Reclamation  Fund: 

(1)  Code  of  Virginia  Sections  45.1- 
261.1,  45.1-270.3,  45.1-  270.4.  and  45.1- 
270.4:1. 

(2)  Virginia  Regulations  Sections  (VR 
480-03-19.)  801.11(a).  801.12(a).  801.12(b). 
801.12(g).  801.14(a).  801.14(b),  801.14(c). 
801.14(d),  and  801.15(a). 

(3)  The  repeal  of  section  45.1-270.3:1 
of  the  Code  of  Virginia. 

(FR  Doc.  91-18473  Filed  8-2-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  550 

Ubyan  Sanctions  Regulations 

agency:  Office  of  Foreign  Assets 
Control.  Department  of  the  Treasury. 
action:  Final  rule;  amendments  to  the 
list  of  specially  designated  nationals  of 
Libya. 


summary:  The  Libyan  Sanctions 
Regulations  are  being  amended  to 
remove  the  numerical  designations  and 
merge  the  separate  categories  in 
appendix  A,  "Organizations  Determined 
To  Be  Specially  Designated  Nationals  of 
the  Government  of  Libya."  and  to  add 
the  names  of  twelve  companies  to 
appendix  A.  and  to  add  a  new  appendix 
B.  "Individuals  Determined  To  Be 
Specially  Designated  Nationals  of  the 
Government  of  Libya."  to  the  end 
thereof.  Appendix  A  contains  the  names 
of  companies,  banks,  and  other  entities, 
whether  located  outside  or  inside  of 
Libya,  which  the  Director  of  the  Office 
of  Foreign  Assets  Control  has 
determined  to  be  owned  or  controlled 
by.  or  acting  or  purporting  to  act  directly 
or  indirectly  on  behalf  of.  the 
Government  of  Libya.  Appendix  B 


contains  the  names  of  individuals  whom 
the  Director  of  the  Office  of  Foreign 
Assets  Control  has  determined  to  be 
acting  or  purporting  to  act  directly  or 
indirectly  on  behalf  of  the  Government 
of  Libya.  This  list  may  be  expanded  or 
amended  at  any  time. 

EFFECTIVE  DATE:  August  5. 1991. 

ADDRESSES:  Copies  of  this  hst  are 
available  upon  request  at  the  following 
location:  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the 
Treasury,  Annex,  1500  Pennsylvania 
Avenue  NW.,  Washington.  DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  J.  Hollas,  Chief.  Enforcement 
Section.  Office  of  Foreign  Assets 
Control,  Tel.:  (202)  566-5021. 

SUPPtEMENTARY  INFORMATION:  The 

Libyan  Sanctions  Regulations.  31  CFR 
part  550  (the  "Regulations"),  were  issued 
by  the  Treasury  Department  to 
implement  Executive  Orders  No.  12543 
(51  FR  875,  Jan.  9, 1986)  and  12544  (51  FR 
1235.  Jan.  10, 1986).  in  which  the 
President  declared  a  national  emergency 
with  respect  to  Libya,  invoking  the 
authority,  inter  alia,  of  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701  et  seq.),  and  ordering 
specific  measures  against  the 
Government  of  Libya.  The  Regulations 
were  amended  by  a  final  rule  published 
in  the  Federal  Register  (56  FR  20540. 
May  6. 1991)  which  added  appendix  A.  a 
list  of  organizations  determined  to  be 
within  the  term  "Government  of  Libya." 

Section  550.304(a)  of  the  Regulations, 
as  amended,  defines  the  term 
"Government  of  Libya"  as  follows: 

(a)  The  "Government  of  Libya" 
includes:  (1)  The  state  and  the 
Government  of  Libya,  as  well  as  any 
political  subdivision,  agency,  or 
instrumentality  thereof,  including  the 
Central  Bank  of  Libya; 

(2)  Any  partnership,  association, 
corporation,  or  other  organization 
substantially  owned  or  controlled  by  the 
foregoing; 

(3)  Any  person  to  the  extent  that  such 
person  is,  or  has  been,  or  to  the  extent 
that  there  is  reasonable  cause  to  believe 
that  such  person  is.  or  has  been,  since 
the  effective  date,  acting  or  purporting  to 
act  directly  or  indirectly  on  behalf  of 
any  of  the  foregoing; 

(4)  Any  other  person  or  organization 
determined  by  the  Secretary  of  the 
Treasury  to  be  included  wiUiin 
paragraph  (a)  of  this  section. 

(b)  A  person  specified  in  paragraph 
(a)(2)  of  this  section  shall  not  be  deemed 
to  fall  within  the  definition  of 
Government  of  Libya  solely  by  reason  of 
being  located  in,  organized  under  the 


laws  of,  or  having  its  princip 
business  in.  Libya. 

Section  550.805  of  the  Regi 
provides  that  the  Director  of 
of  Foreign  Assets  Control  ("i 
take  any  action  which  the  S( 
the  Treasury  is  authorized  t( 
pursuant  to  Executive  Order 

Determinations  that  perso 
within  the  definition  of  the  " 
of  Libya"  are  effective  upon 
determination  by  the  Directc 
Public  notice  is  effective  upc 
of  publication  or  upon  actua 
whichever  is  sooner. 

This  rule  amends  appendi 
550  to  remove  the  references 
numerical  designations  and 
in  appendix  A,  to  provide  pu 
of  twelve  additional  compar 
determined  to  be  "specially 
nationals"  of  the  Govemmei 
and  to  add  appendix  B,  prov 
notice  of  21  individuals  dete 
"specially  designated  nation 
Government  of  Libya."  Appe 
consists  of  organizations  an( 
B  consists  of  individuals  det 
the  Director  of  FAC  to  be  ow 
controlled  by,  or  acting  or  pi 
act  directly  or  indirectly  on  I 
the  Government  of  Libya.  11 
listed  in  appendices  A  and  E 
within  the  definition  of  the  " 
of  Libya"  contained  in  9  550. 
the  Regulations,  and  are  sub 
prohibitions  in  the  Regvilatio 
applicable  to  other  compone 
Government  of  Libya.  All  un 
transactions  with  such  perse 
property  in  which  they  have 
are  prohibited. 

The  hst  of  specially  desigr 
nationals  is  a  partial  one,  sir 
may  not  be  aware  of  all  the  i 
and  officers  of  the  Govemmf 
or  of  all  the  persons  located 
Libya  that  might  be  owned  o 
by  the  Government  of  Libya 
agents  or  front  organizations 
and  which  thus  qualify  as  sp 
designated  nationals  of  the  C 
of  Libya.  Therefore,  persons 
transactions  may  not  rely  on 
that  any  particular  person  is 
specially  designated  nationa 
evidence  that  it  is  not  owned 
controlled  by.  or  acting  or  pu 
act  directly  or  indirectly  on  t 
Government  of  Libya.  The  Ti 
Department  regards  it  as  inci 
upon  all  U.S.  persons  to  take 
steps  to  ascertain  for  themse 
whether  persons  they  enter  i 
transactions  with  aie  owned 
controlled  by  the  Govemmer 
or  are  acting  or  purporting  to 
behalf,  or  on  behalf  of  other  i 
subject  to  blocking  or  tran8p< 
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contains  the  names  of  individuals  whom 
the  Director  of  the  Office  of  Foreign 
Assets  Control  has  determined  to  be 
acting  or  purporting  to  act  directly  or 
indirectly  on  behalf  of  the  Government 
of  Libya.  This  list  may  be  expanded  or 
amended  at  any  time. 

EFFECTIVE  DATE:  August  5. 1991. 

ADDRESSES:  Copies  of  this  hst  are 
available  upon  request  at  the  following 
location:  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the 
Treasury.  Annex.  1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  J.  Hollas,  Chief  Enforcement 
Section,  Office  of  Foreign  Assets 
Control.  Tel.:  (202)  566-5021. 

SUPPLEMENTARY  INFORMATION:  The 

Libyan  Sanctions  Regulations.  31  CFR 
part  550  (the  "Regulations"),  were  issued 
by  the  Treasury  Department  to 
implement  Executive  Orders  No.  12543 
(51  FR  875.  Jan.  9. 1986)  and  12544  (51  FR 
1235.  Jan.  10, 1986),  in  which  the 
President  declared  a  national  emergency 
with  respect  to  Libya,  invoking  the 
authority,  inter  alia,  of  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701  et  seq.),  and  ordering 
specific  measures  against  the 
Government  of  Libya.  The  Regulations 
were  amended  by  a  final  rule  published 
in  the  Federal  Register  (56  FR  20540. 
May  6, 1991)  which  added  appendix  A.  a 
list  of  organizations  determined  to  be 
within  the  term  "Government  of  Libya." 

Section  550.304(a)  of  the  Regulations, 
as  amended,  defines  the  term 
"Government  of  Libya"  as  follows: 

(a)  The  "Government  of  Libya" 
includes:  (1)  The  state  and  the 
Government  of  Libya,  as  well  as  any 
political  subdivision,  agency,  or 
instrumentality  thereof,  including  the 
Central  Bank  of  Libya; 

(2)  Any  partnership,  association, 
corporation,  or  other  organization 
substantially  owned  or  controlled  by  the 
foregoing; 

(3)  Any  person  to  the  extent  that  such 
person  is.  or  has  been,  or  to  the  extent 
that  there  is  reasonable  cause  to  believe 
that  such  person  is.  or  has  been,  since 
the  effective  date,  acting  or  purporting  to 
act  directly  or  indirectly  on  behalf  of 
any  of  the  foregoing; 

(4)  Any  other  person  or  organization 
determined  by  the  Secretary  of  the 
Treasury  to  be  included  wiAin 
paragraph  (a)  of  this  section. 

(b)  A  person  specified  in  paragraph 
(a)(2)  of  this  section  shall  not  be  deemed 
to  fail  within  the  definition  of 
Government  of  Libya  solely  by  reason  of 
being  located  in,  organized  under  the 


laws  of.  or  having  its  principal  place  of 
business  in.  Libya. 

Section  550.805  of  the  Regulations 
provides  that  the  Director  of  the  Office 
of  Foreign  Assets  Control  ("FAC").  may 
take  any  action  which  the  Secretary  of 
the  Treasury  is  authorized  to  take 
pursuant  to  Executive  Order  12543. 

Determinations  that  persons  fall 
within  the  definition  of  the  "Government 
of  Libya"  are  effective  upon  the  date  of 
determination  by  the  Director  of  FAC. 
Public  notice  is  effective  upon  the  date 
of  publication  or  upon  actual  notice, 
whichever  is  sooner. 

This  rule  amends  appendix  A  to  part 
550  to  remove  the  references  to 
numerical  designations  and  categories 
in  appendix  A  to  provide  public  notice 
of  twelve  additional  companies 
determined  to  be  "specially  designated 
nationals"  of  the  Government  of  Libya, 
and  to  add  appendix  B,  providing  public 
notice  of  21  individuals  determined  to 
"specially  designated  nationals  of  the 
Government  of  Libya."  Appendix  A 
consists  of  organizations  and  appendix 
B  consists  of  individuals  determined  by 
the  Director  of  FAC  to  be  owned  or 
controlled  by.  or  acting  or  purporting  to 
act  directly  or  indirectly  on  behalf  of. 
the  Government  of  Libya.  The  persons 
listed  in  appendices  A  and  B  thus  fall 
within  the  definition  of  the  "Government 
of  Libya"  contained  in  9  550.304(a)  of 
the  Regulations,  and  are  subject  to  all 
prohibitions  in  the  Regulations 
applicable  to  other  components  of  the 
Government  of  Libya.  All  unlicensed 
transactions  with  such  persons,  or  in 
property  in  which  they  have  an  interest, 
are  prohibited. 

The  hst  of  specially  designated 
nationals  is  a  partial  one,  since  FAC 
may  not  be  aware  of  all  the  agencies 
and  officers  of  the  Government  of  Libya 
or  of  all  the  persons  located  outside  of 
Libya  that  inight  be  owned  or  controlled 
by  the  Government  of  Libya  or  acting  as 
agents  or  front  organizations  for  Libya, 
and  which  thus  qualify  as  specially 
designated  nationals  of  the  Government 
of  Libya.  Therefore,  persons  engaging  in 
transactions  may  not  rely  on  the  fact 
that  any  particular  person  is  not  on  the 
specially  designated  nationals  list  as 
evidence  that  it  is  not  owned  or 
controlled  by.  or  acting  or  purporting  to 
act  directly  or  indirectly  on  behalf  of  the 
Government  of  Libya.  The  Treasury 
Department  regards  it  as  incumbent 
upon  all  U.S.  persons  to  take  reasonable 
steps  to  ascertain  for  themselves 
whether  persons  they  enter  into 
transactions  with  are  owned  or 
controlled  by  the  Government  of  Libya 
or  are  acting  or  purporting  to  act  on  its 
behalf,  or  on  behalf  of  other  countries 
subject  to  blocking  or  transportation- 


related  restrictions  (at  present, 
Cambodia,  Cuba.  Iraq.  North  Korea,  and 
Vietnam). 

Section  206  of  the  International 
Emergency  Economic  Powers  Act  SO 
U.S.C.  1705,  as  amended  by  the  Uniform 
Sentencing  Act  18  U.S.C.  3571  and  3581. 
provides  for  civil  penalties  not  to  exceed 
$10,000  per  count  for  violations  of  the 
Regulations,  fines  of  up  to  $250,000  and 
imprisonment  for  up  to  12  years  for 
willful  violations  of  thp  Regulations  by 
individuals,  and  fines  of  up  to  $500,000 
for  organizations. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12291  and  the  provisions  of  the 
Administrative  Procedure  Act  5  U.S.C 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  pubUc 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  aeq..  does 
not  apply. 

List  of  Subjects  in  31  CFR  Part  550 

Banks.  Banking.  Foreign  trade.  Libya. 
Securities,  Specially  designated 
nationals. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  550  is  amended 
as  set  forth  below: 

PART  550— UBYAN  SANCTIONS 
REGULATIONS 

1.  The  authority  citation  for  part  550 
continues  to  read  as  follows: 

Authority:  50  UAC  1701  et  seq.;  22  U.S.C. 
2349a»-e  4  -B;  49  U.S.C  1514;  E.0. 12543.  51 
FR  875  (Jan.  9, 1986):  E.0. 12544,  51  FR  1238 
(Jan.  la  1968). 

2.  Appendix  A  to  Part  550. 
"Organizations  Determined  to  be  Within 
the  Term  'Government  of  Libya' 
(Specially  Designated  Nationals  of 
Libya)."  is  amended  by  removing  the 
numerical  designations  from  the  list  of 
organizations  and  by  removing  the 
category  designation  "Part  L  Located 
Outside  Libya". 

3.  Appendix  A  to  part  550  is  amended 
by  adding  the  following  names  in  their 
proper  alphabetical  positions. 

Corinthia  Croup  of  Companie*,  Head 
Office.  22,  Europe  Centre.  Ploriana.  Malta. 

Corinthia  Palace  Hotel  Company  Limited, 
De  Paula  Avenue.  Attard.  Malta. 

Holbom  Europe  Raffinerie  CmbH.  (aJoa. 
HER).  Rothenbaumchaussee  S,  4th  Floor.  D- 
2000  Hamburg  13.  Germany. 

Holbom  European  Marketing  Company 
Limited  (a.k.a.  HEMCL).  Miranda  Court  No.  t 
Ipirou  Sb«et  P.O.  Box  897,  L,amaca,  Cyprus. 

Hofpleln  33.  3011  AJ  Rotterdam,  the 
Netherlands. 


Holbom  Investment  Company  Limited 
(a.k.a.  HICL).  Miranda  Court  No.  1,  Ipirou 
Street  P.O.  Box  697.  Lamaca.  Cyprus. 

fenna  Palace  Hotel.  Maarsancala.  Malta. 

Lafi  Trade  Malta,  14517  Tower  Road. 
Siema.  Malta. 

Oilinvest  (aJi.a.  Foreign  Petroleum 
Investment  Corporation),  (a.k.a.  Libyan  Oil 
Investment  International  Company),  (aJLa. 
OnC).  (a.k.a  Oilinvest  International  N.V.). 
Netherlands  Antilles. 

Tripoli,  Libya. 

Oilinvest  (Netherlands)  EV..  (aJi.a. 
OILINVEST  HOLLA  !W  B.V  ),  Muteumpin  It 
1071  DJ  Amsterdam,  The  Netherlands, 

OS  Oilinvest  Services  A.C  Loewenstrasse 
ea  Zurich.  S«vitzerland. 

Quality  Shoes  Company,  UB33,  Industrial 
Estate,  San  Gwan.  Malta. 

Swan  Laundry  and  Dry  Cleaning  Company, 
Ltd.,  55,  Racecourse  Street  Marsa,  Malta. 

4.  Appendix  B  is  added  to  part  550  to 
read  as  follows: 

Appendix  B — Individuals  Deteimined  to 
be  Specially  Designated  Nationals  of  tb« 
Govemmeat  of  Ubya 

Abbott  |ohn  C  34  Crosvenor  Street 
London  WlX  9FC.  United  Kingdom. 

Abduljawad.  Muhammed  L,  (aJ^a.  ABDUL 
)AWAD.  Mohammed),  Tripoli.  Ubya. 

Aghil,  Yousef  L,  Libya. 

Bushwesha,  Abdullah,  Libya. 

Charalambides,  Kypros,  Cypus. 

El  Badri.  Abdullah  Sallm.  Tripolt  Ubya. 

El  Ghrabli,  Abdudayem.  Ubya. 

EL  Huwei),  Mohamed  A.,  Tripoli.  Ubya 

Ferjanl.  A.S.A.,  Tripoli.  Ul>ya. 

Ghadamsi.  Bashir,  Italy. 

Layas,  Mohammed  H.,  Tripoli,  Ubya. 

Yousef,  Mohamed  T.,  Ubya. 

Mana,  Salem,  Ubya. 

Naas,  Mahmoud,  Ubya 

Paradissiotis.  Christoforos  Paviou.  Lamaca. 
Cyprus. 

34  Groevenor  Street  London  WlX  9FG, 
United  kingdom. 

Riecke,  Dr.  Hans,  Germany. 

Saudi,  Abdullah  A.,  Manama,  Bahrain. 

Siala.  Mohamed  Taher  Hammuda,  Tripoli. 
Ubya. 

Stavrou.  Stavros.  Cyprus. 

Ugueta  Luis.  Venezuela. 

Woitek,  Dr.  Ralf.  Germany. 

Dated  June  2a  19S1. 
R.  Rkfaard  Newcomb, 

i 

Director,  Office  of  Foreign  Assets  Control. 
Approved:  )uly  15, 1991. 

Petar  K.  Nunez, 

Assistant  Secretary  (Enforcement). 

(FR  Doc  91-18545  Filed  »-l-91:  9:47  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

36  CFR  Part  7 

Ozart(  National  Scenic  Riverways; 
Restriction  for  Motorized  Vessels 

agency:  National  Park  Service.  Interior. 

action:  Final  Rule;  delay  of  effective 
date. 

SUMMARY:  The  implementation  date  of 
the  final  rule  for  38  CFR  7.83  will  be 
October  1, 1993,  the  date  established  in 
Ozark  National  Scenic  Riverways  River 
Use  Management  Plan,  which  was 
finalized  on  November  4, 1988  and 
approved  on  May  11, 1989.  This  date 
was  omitted  from  the  final  rule.  The 
public  was  provided  an  opportunity  to 
comment  on  the  regulations  during  the 
planning  process.  Public  hearings  were 
held  in  6  towns  and  cities  and  news 
releases  were  sent  to  seventy  three  (73) 
news  media  and  30  political 
subdivisions  during  a  widely  publicized, 
extended  comment  period  prior  to 
approval  of  the  River  Use  Management 
Plan.  The  reason  for  delaying 
implementation  until  October  1, 1993  is 
to  prevent  creating  a  hardship  on  boat 
owners  who  use  Ozark  National  Scenic 
Riverways.  By  providing  a  reasonable 
period  of  time  to  river  users,  this  grace 
period  of  more  than  two  (2)  years  after 
the  publication  of  the  final  regulation  is 
available  to  those  with  larger  motors  for 
amortizing  their  present  motors  and  for 
purchasing  motors  that  will  comply  with 
the  regulation. 

DATES:  Effective  August  5, 1991,  the 
effective  date  of  August  5, 1991  for  the 
regulations  described  below  and 
published  in  the  July  5, 1991  Federal 
Register  (56  FR  30694)  is  delayed  until 
October  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  L  Sullivan,  Superintendent, 
Ozark  National  Scenic  Riverways,  P.O. 
Box  741,  Van  Buren,  MO  63965. 

Under  the  authority  of  16  U.S.C.  3,  the 
effective  date  of  August  5, 1991  for  the 
final  rule  for  Ozark  National  Scenic 
Riverways,  36  CFR  7.83.  as  published  in 
the  }uly  5, 1991  Federal  Register  (56  FR 
30694)  is  delayed  until  October  1. 1993. 

Dated;  July  23. 1991. 
Don  H.  Castleberry. 
Regional  Director,  Midwest  Region. 

[FR  Doc  91-18514  Filed  8-2-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 
(FRL-3980-8] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  In  a  Notice  of  Proposed 
Rulemaking  published  elsewhere  in  this 
issue  of  the  Federal  Register,  EPA  is 
proposing  a  rule  to  rescind  subpart  I  of 
40  CFR  part  61  as  it  is  applied  to  nuclear 
power  reactors,  pursuant  to  section 
112(d)(9)  of  the  1990  amendments  of  the 
Clean  Air  Act.  In  this  companion  action, 
EPA  is  issuing  a  final  rule  which  stays 
the  effectiveness  of  subpart  I  as  appHed 
to  nuclear  power  reactors  pending 
completion  of  the  rulemaking  concerning 
rescission. 

DATES:  Effective  on  July  26, 1991.  EPA  is 
staying  the  effectiveness  of  subpart  I  of 
40  CFR  part  61  for  nuclear  power 
reactors.  This  stay  will  remain  in  effect 
until  such  time  as  EPA  takes  final  action 
concerning  its  proposal  to  rescind 
subpart  I  for  nuclear  power  reactors 
pursuant  to  section  112(d)(9)  of  the 
Clean  Air  Act. 

ADDRESSES:  Questions  should  be 
addressed  to:  Central  Docket  Section 
LE-131,  Environmental  Protection 
Agency,  Attn:  Docket  No.  A-7&-11, 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Al  Colli,  Environmental  Standards 
Branch,  Criteria  and  Standards  Division 
(ANR-460W),  Office  of  Radiation 
Programs,  Environmental  Protection 
Agency,  Washington.  DC  20460  (703) 
308-8787. 

SUPPt^MENTARY  INFORMATION: 
A.  Background 

On  October  31. 1989,  EPA 
promulgated  standards  controlling 
radionuclide  emissions  to  the  ambient 
air  from  several  source  categories, 
including  emissions  from  licensees  of 
the  Nuclear  Regulatory  Commission 
("NRC")  and  from  Federal  facilities  not 
licensed  by  the  NRC  or  owned  or 
operated  by  the  Department  of  Energy 
C'non-DOE  Federal  facilities")  (subpart 
I,  40  CFR  part  61).  This  rule  was 
published  in  the  Federal  Register  on 
December  15, 1989  (54  FR  51654).  At  the 
same  time  as  the  rule  was  promulgated, 
EPA  granted  reconsideration  of  subpart 
I  based  on  comments  received  late  in 
the  rulemaking  from  NRC  and  NIH  on 
the  subject  of  duplicative  regulation  by 


NRC  and  EPA  and  on  potential  negative 
effects  of  the  standard  on  nuclear 
medicine.  EPA  established  a  conunent 
period  to  receive  further  information  on 
these  subjects,  and  also  granted  a  90- 
day  stay  of  subpart  I  as  permitted  by 
Clean  Air  Act  section  307(d)(7)(B),  42 
U.S.C.  7607(d)(7)(B). 

EPA  subsequently  extended  the  stay 
of  the  effective  date  of  Subpart  I  on 
several  occasions,  pursuant  to  the 
authority  provided  by  section  10(d)  of 
the  Administrative  Procediu*  Act 
(APA),  5  U.S.C.  705.  and  section  301(a) 
of  the  Clean  Air  Act  42  U.S.C.  7601(a). 
(55  FR  10455.  March  21. 1990;  55  FR 
29205.  July  18. 1990;  and  55  FR  38057. 
September  17. 1990). 

In  October  1990,  Congress  passed  new 
legislation  amending  the  Clean  Air  Act. 
Section  112(d)(9)  of  the  amendments 
provides, 

No  standard  for  radionuclide  emissions 
from  any  category  or  subcategory  of  facilities 
licensed  by  the  Nuclear  Regulatory 
Commission  (or  an  Agreement  State)  is 
required  to  be  promulgated  under  this  section 
if  the  Administrator  determines,  by  rule,  and 
after  consultation  with  the  Nuclear 
Regulatory  Commission,  that  the  regulatory 
program  established  by  the  Nuclear 
Regulatory  Commission  pursuant  to  the 
Atomic  Energy  Act  for  such  category  or 
subcategory  provides  an  ample  margin  of 
safety  to  protect  the  public  health. 

After  evaluating  the  information 
received  during  the  reconsideration  of 
subpart  I,  EPA  concluded  that  for  all 
categories  of  NRC-Ucensed  facilities 
other  than  nuclear  power  reactors  the 
Agency  presently  lacks  sufficient 
information  to  determine  whether  the 
regulatory  program  established  by  NRC 
provides  "an  ample  margin  of  safety  to 
protect  the  public  health,"  as  that  term 
is  used  in  section  112  of  the  Clean  Air 
Act  (CAA).  On  April  15, 1991,  EPA 
issued  a  final  order  staying  the 
effectiveness  of  Subpart  I  for  all 
categories  of  NRC-licensed  facihties 
except  nuclear  power  reactors,  until 
November  15, 1992,  or  until  such  earlier 
date  that  EPA  is  prepared  to  make  an 
initial  determination  under  Clean  Air 
Act  section  112(d](9]  and  conclude  its 
reconsideration  under  section 
307(d)(7)(B).  56  FR  18735  (April  24, 1991). 
This  stay  will  afford  EPA  the  time 
needed  to  collect  the  information  which 
is  necessary  to  make  a  determination 
under  section  112(d)(9). 

With  regard  to  non-DOE  federal 
facilities.  EPA  concluded  that  the  factors 
which  led  to  the  reconsideration  of 
subpart  I.  possible  duplication  of  effort 
between  the  EPA  and  the  NRC  and 
potential  negative  effects  on  nuclear 
medicine,  are  not  applicable  to  this 


Federal  Registei 

subcategory  of  facilities.  Since 
determination  concerning  the  a 
of  the  NRC  regulatory  program 
contemplated  by  the  new  langu 
section  112(d)(9)  could  not  appl 
facilities.  EPA  did  not  propose  I 
stay  the  effectiveness  of  subpai 
these  facilities.  Subpart  I  becan 
effective  with  respect  to  non-D( 
federal  facilities  on  March  10. 1 

EPA  believes  that  it  does  not 
sufficient  information  concemir 
radionuclide  emissions  from  nu 
power  reactors  and  the  progran 
implemented  by  the  NRC  to  cor 
emissions  to  make  an  initial 
determination  under  section  IIJ 
After  reviewing  the  available 
information.  EPA  tentatively  co 
that  the  NRC  regulatory  prograi 
limiting  these  emissions  protect 
health  with  an  ample  margin  of 
On  March  8. 1991.  EPA  issued  a 
Advance  Notice  of  Proposed 
Rulemaking  announcing  its  inte 
enter  into  a  future  rulemaking  p 
to  section  112(d)(9)  to  rescind  si 
of  40  CFR  part  61  ("subpart  I")  i 
applies  to  nuclear  power  reacto 
10524  (March  13. 1991).  On  Man 
1991,  EPA  also  proposed  this  ru! 
the  effectiveness  of  subpart  I  as 
to  nuclear  power  reactors  durin 
rulemaking  on  rescission.  56  FR 
(March  13, 1991).  The  March  8. 1 
proposal  incorporated  an  order 
temporarily  staying  the  effectivi 
subpart  I  for  nuclear  power  rea( 
pending  final  action  by  EPA  eitl 
adopting  or  declining  to  adopt  tj 
proposed  stay. 

A  hearing  concerning  the  proj 
rule  to  stay  the  effectiveness  of 
for  nuclear  power  reactors  was 
Washington.  DC  on  May  9, 1991 
Pursuant  to  section  307(d)(5)(iv) 
Clean  Air  Act.  EPA  kept  the  rec 
this  rulemaking  open  to  receive 
additional  written  comments  or 
information  until  June  8. 1991,  th 
days  after  completion  of  the  hea 

B.  Fmal  Rule  Staying  Subpart  1 1 
Nuclear  Power  Reactors 

EPA  today  issues  a  final  rule  i 
the  effectiveness  of  Subpart  I  of 
part  61  for  all  commercial  nuclei 
reactors  licensed  by  the  Nucleai 
Regulatory  Commission.  This  st) 
subpart  I  will  remain  in  effect  ui 
takes  final  action  concerning  its 
proposal  to  rescind  subpart  I  for 
power  reactors  pursuant  to  secli 
112(d)(9)  of  the  Clean  Air  Act.  T 
proposal  to  rescind  is  published 
elsewhere  in  this  issue  of  the  Fe 
Register. 

The  decision  by  EPA  to  adopt 
final  rule  to  stay  the  effectivenei 
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NRC  and  EPA  and  on  potential  negative 
effects  of  the  standard  on  nuclear 
medicine.  EPA  established  a  comment 
period  to  receive  further  information  on 
these  subjects,  and  also  granted  a  90- 
day  stay  of  subpart  I  as  permitted  by 
Clean  Air  Act  section  307(d)(7)(B).  42 
U.S.C  7607(d)(7)(B). 

EPA  subsequently  extended  the  stay 
of  the  effective  date  of  Subpart  I  on 
several  occasions,  pursuant  to  the 
authority  provided  by  section  10(d)  of 
the  Administrative  Procedure  Act 
(APA).  6  U.S.C.  705,  and  section  301(a) 
of  the  Clean  Air  Act,  42  U.S.C.  7601(a). 
(55  FR  10455,  March  21, 1990;  55  FR 
29205,  July  la  1990;  and  55  FR  36057. 
September  17. 1990). 

In  October  1990,  Congress  passed  new 
legislation  amending  the  Clean  Air  Act. 
Section  112(d)(9)  of  the  amendments 
provides, 

No  standard  for  radionuclide  emissions 
from  any  category  or  subcategory  of  facilities 
licensed  by  the  Nuclear  Regulatory 
Commission  (or  an  Agreement  State)  is 
required  to  be  promulgated  under  this  section 
if  the  Administrator  determines,  by  rule,  and 
after  consultation  with  the  Nuclear 
Regulatory  Commission,  that  the  regulatory 
program  established  by  the  Nuclear 
Regulatory  Commission  pursuant  to  the 
Atomic  Energy  Act  for  such  category  or 
subcategory  provides  an  ample  margin  of 
safety  to  protect  the  public  health. 

After  evaluating  the  information 
received  during  the  reconsideration  of 
subpart  I,  EPA  concluded  that  for  all 
categories  of  NRC-Iicensed  facilities 
other  than  nuclear  power  reactors  the 
Agency  presently  lacks  sufficient 
information  to  determine  whether  the 
regulatory  program  established  by  NRC 
provides  "an  ample  margin  of  safety  to 
protect  the  public  health,"  as  that  term 
is  used  in  section  112  of  the  Clean  Air 
Act  (CAA).  On  April  15, 1991,  EPA 
issued  a  fmal  order  staying  the 
effectiveness  of  Subpart  I  for  all 
categories  of  NRC-licensed  facilities 
except  nuclear  power  reactors,  until 
November  15. 1992,  or  until  such  earlier 
date  that  EPA  is  prepared  to  make  an 
initial  determination  under  Clean  Air 
Act  section  112(d)(9)  and  conclude  its 
reconsideration  under  section 
307(d)(7)(B).  56  FR  18735  (April  24, 1991). 
This  stay  will  afford  EPA  the  time 
needed  to  collect  the  information  which 
is  necessary  to  make  a  detennination 
under  section  112(d)(9). 

With  regard  to  non-DOE  federal 
facilities,  EPA  concluded  that  the  factors 
which  led  to  the  reconsideration  of 
subpart  I,  possible  duplication  of  effort 
between  the  EPA  and  the  NRC  and 
potential  negative  effects  on  nuclear 
medicine,  are  not  applicable  to  this 


subcategory  of  facilities.  Since  the 
determination  concerning  the  adequacy 
of  the  NRC  regulatory  program 
contemplated  by  the  new  language  in 
section  112(d)(9)  could  not  apply  to  such 
facilities,  EPA  did  not  propose  to  further 
stay  the  effectiveness  of  subpart  I  for 
these  facilities.  Subpart  I  became 
effective  with  respect  to  non-DOE 
federal  facilities  on  March  10, 1991. 

EPA  believes  that  it  does  not  possess 
sufBcient  information  concerning 
radionuclide  emissions  from  nuclear 
power  reactors  and  the  program 
implemented  by  the  NRC  to  control  such 
emissions  to  make  an  initial 
determination  under  section  112(d)(9). 
After  reviewing  the  available 
information,  EPA  tentatively  concluded 
that  the  NRC  regulatory  program 
limiting  these  emissions  protects  pubhc 
health  with  an  ample  margin  of  safety. 
On  March  8, 1991,  EPA  issued  an 
Advance  Notice  of  Proposed 
Rulemaking  announcing  its  intention  to 
enter  into  a  future  rulemaking  pursuant 
to  section  112(d)(9)  to  rescind  subpart  I 
of  40  CFR  part  61  ("subpart  I")  as  it 
applies  to  nuclear  power  reactors.  56  FR 
10524  (March  13, 1991).  On  March  8. 
1991,  EPA  also  proposed  this  rule  to  stay 
the  effectiveness  of  subpart  I  as  apphed 
to  nuclear  power  reactors  during  die 
rulemaking  on  rescission.  56  FR  10523 
(March  13, 1991).  The  March  8, 1991, 
proposal  incorporated  an  order 
temporarily  staying  the  effectiveness  of 
subpart  I  for  nuclear  power  reactors 
pending  Bnal  action  by  EPA  either 
adopting  or  declining  to  adopt  the 
proposed  stay. 

A  hearing  concerning  the  proposed 
rule  to  stay  the  effectiveness  of  subpart  I 
for  nuclear  power  reactors  was  held  in 
Washington.  DC  on  May  9, 1991. 
Pursuant  to  section  307(d)(5){iv)  of  the 
Clean  Air  Act,  EPA  kept  the  record  for 
this  rulemaking  open  to  receive 
additional  written  comments  or 
information  until  June  8, 1991,  thirty 
days  after  completion  of  the  hearing. 

B.  Fmal  Rule  Staying  Subpart  I  for 
Nuclear  Power  Reactors 

EPA  today  issues  a  fmal  rule  staying 
the  effectiveness  of  Subpart  I  of  40  CFR 
part  61  for  all  commercial  nuclear  power 
reactors  licensed  by  the  Nuclear 
Regulatory  Commission.  This  stay  of 
subpart  I  will  remain  in  effect  until  EPA 
takes  fmal  action  concerning  its 
proposal  to  rescind  subpart  I  for  nuclear 
power  reactors  pursuant  to  section 
112(d)(9)  of  the  Clean  Air  Act.  This 
proposal  to  rescind  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

The  decision  by  EPA  to  adopt  this 
fmal  rule  to  stay  the  effectiveness  of 


subpart  I  for  nuclear  power  reactors 
reflects  the  Agency's  interpretation  of 
the  Congressional  policy  embodied  in 
section  112(d)(9)  of  the  Clean  Air  Act 
Amendments  of  1990.  In  section 
112(d)(9),  Congress  authorized  EPA  not 
to  regulate  radionuclide  emissions  from 
NRC  licensees  and  to  relieve  NRC 
licensees  of  the  bimien  of  parallel 
regulation  in  those  instances  where  NRC 
regulation  is  sufficient  to  provide  an 
ample  margin  of  safety.  Since  EPA  has 
now  proposed  to  rescind  subpart  I  for 
nuclear  power  reactors,  it  would 
frustrate  the  evident  purpose  of  section 
112(d)(9)  if  EPA  were  to  permit  subpart  I 
to  take  effect  for  this  subcategory  during 
the  pendency  of  the  rulemaking 
concerning  rescission. 

C.  Discussion  of  Comments  and 
Response  to  Comments 

The  Agency  has  evaluated  all  of  the 
comments  made  by  interested  members 
of  the  public  during  the  hearing,  as  well 
as  those  written  comments  submitted  for 
incorporation  in  the  subpart  I  docket 
The  majority  of  these  comments  concern 
the  substantive  merits  of  the  Agency's 
proposal  to  rescind  subpart  I  for  nuclear 
power  reactors,  rather  than  the  specific 
question  of  whether  subpart  I  should  be 
stayed  dtuing  the  rulemaking  on 
rescission.  As  such,  these  comments 
may  be  considered  to  be  primarily 
responsive  to  the  ANPR  which 
announced  the  Agency's  intention  to 
propose  rescission.  The  Agency's  initial 
response  to  these  comments  is 
embodied  in  the  discussion  set  forth  in 
the  proposed  rulemaking  to  rescind,  as 
published  elsewhere  in  today's  Federal 
Register. 

Although  none  of  the  comments  which 
opposed  the  Agency's  announced 
intention  to  propose  rescission  of 
subpart  I  for  nuclear  power  reactors  has 
persuaded  EPA  not  to  issue  that 
proposal,  such  comments  will  be 
incorporated  in  the  record  of  the 
rulemaking  concerning  rescission  and 
will  be  considered  as  part  of  any  final 
action  concerning  the  rescission 
proposal.  In  addition,  all  parties  who 
have  previously  submitted  comments  in 
opposition  to  the  Agency's  proposal  to 
rescind  will  have  an  opportunity  to 
clarify  or  augment  their  comments  by 
submission  of  additional  comments  or 
by  participation  in  the  hearings  to  be 
held  concerning  the  proposal.  (Details 
concerning  the  procedure  for  submission 
of  comments  on  the  rescission  proposal 
and  the  dates  and  locations  of  hearings 
are  set  forth  in  the  proposed  rule  itself) 

The  comments  and  responses 
summarized  below  are  those  which 
specifically  concern  the  Agency's 
proposal  to  stay  subpart  I  during  the 


pendency  of  the  rulemaking  on 
rescission.  Although  a  number  of 
additional  comments  concerning  the 
Agency's  legal  authority  to  stay  subpart 
I  were  submitted  in  connection  with  the 
Agency's  prior  proposal  to  stay  subpart  I 
for  NRC  licensees  other  than  nuclear 
power  reactors,  these  comments  were 
not  resubmitted  in  connection  with  this 
proposal.  The  Agency's  response  to 
these  prior  comments  is  set  forth  in  the 
final  nile  staying  subpart  I  for  NRC- 
licensed  facilities  other  than  nuclear 
power  reactors  which  EPA  issued  on 
April  15. 1991.  56  FR  18735  (April  24. 
1991). 

Comment:  Subpart  I  should  be  made 
immediately  effective  to  all  NRC- 
licensed  facilities  including  nuclear 
power  reactors  because  there  has  been 
no  EPA  rule  or  fmding  that  the  Nuclear 
Regulatory  Commission  is  in  fact 
providing  an  ample  margin  of  safety  to 
protect  the  public  health. 

Response:  EPA  considers  this  stay  of 
the  effectiveness  of  subpart  I  for  nuclear 
power  reactors  while  EPA  is  engaged  in 
rulemaking  to  rescind  subpart  I  for  such 
facilities  pursuant  to  section  112(d)(9)  to 
be  a  logical  component  in  the 
implementation  of  the  congressional 
policy  embodied  in  section  112(d)(9). 
The  1990  Amendments  do  not  clearly 
establish  aU  of  the  procedures  to  be 
followed  by  EPA  in  implementing 
section  112{d)f9)  for  previously 
promulgated  NESHAPs.  However.  EPA 
is  unwilling  to  attribute  to  Congress  an 
intention  to  require  EPA  to  proceed  with 
implementation  of  subpart  I  on  an 
interim  basis,  even  though  EPA  beheves 
that  NRC  regulation  of  nuclear  power 
reactors  affords  an  ample  margin  of 
safety  and  has  commenced  a  rulemaking 
to  rescind  the  standard  for  such 
facilities.  Such  an  interpretation  of 
section  112(d)(9)  would  force  all 
facilities  affected  by  a  previously 
promulgated  NESHAP  to  make  all  of  the 
expenditures  necessary  to  demonstrate 
that  they  comply  with  the  NESHAP, 
before  EPA  could  promulgate  a  rule 
providing  relief  from  duplicative 
regulation.  EPA  is  not  prepared  to 
presume  that  Congress  intended  that 
section  112(d)(9)  would  provide 
meaningful  regulatory  relief  only  in  the 
case  of  future  NESHAPs. 

Comment  The  stay  will  prevent  the 
undesirable  result  of  subjecting  subpart 
I  facilities  to  compliance  and  potential 
enforcement  actions  while  EPA  is  taking 
the  procedural  steps  necessary  to 
rescind  these  standards. 

Response:  EPA  agrees  with  this 
comment 

Comment:  The  stay  is  in  the  public 
interest  due  to  EPA's  prior  finding  that 
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current  emission  levels  from  nuclear 
power  plants  provide  adequate 
protection  of  public  health  with  an 
ample  margin  of  safety  and  due  to  EPA's 
prior  statement  when  it  previously 
issued  stays  of  subpart  I  that  the  stay 
would  have  httle  or  no  adverse  effects 
on  pubUc  health.  In  addition.  Congress 
evidenced  its  desire  to  avoid 
unnecessary  and  duplicative  regulation 
by  passing  section  112(d)(9)  and 
therefore  it  is  clear  that  a  stay  during  the 
pendency  of  the  rulemaking  would  be  in 
the  public  interest. 

Response:  Based  on  the  available 
data,  EPA  agrees  that  the  issuance  of 
the  stay  will  have  httle  or  no  adverse 
effect  on  public  health.  EPA  also  agrees 
that  issuance  of  this  final  rule  will 
further  the  Congressional  objective  of 
avoiding  unnecessary  and  duplicative 
regulation,  by  relieving  affected 
facilities  of  the  burdens  of 
demonstrating  compliance  with  the 
standard  during  the  rulemaking  on 
rescission. 

D.  Miscellaneous 

1.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  rule. 

2.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  this  regulation 
is  a  "major  rule"  and  therefore  subject 
to  certain  requirements  of  the  Order. 
The  EPA  has  determined  that  issuing 
this  stay  of  subpart  I  for  nuclear  power 
reactors  will  result  in  none  of  the 
adverse  economic  effects  set  forth  in 
section  I  of  the  Order  as  grounds  for 
finding  a  regulation  to  be  a  "major  rule." 
This  regulation  is  not  major  because  the 
nationwide  compliance  costs  do  not 
meet  the  $100  million  threshold,  the 
regulation  does  not  signiffcantly 
increase  prices  or  production  costs,  and 
the  regulation  does  not  cause  significant 
adverse  effects  on  domestic  competition, 
employment,  investment,  productivity, 
innovation  or  competition  in  foreign 
markets. 

The  Agency  has  not  conducted  a 
Regulatory  Impact  Analysis  (RIA)  of  this 
regulation  because  this  action  does  not 
constitute  a  major  rule. 

3.  Regulatory  Flexibility  Analysis 

Section  603  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  603,  requires 
EPA  to  prepare  and  make  available  for 
comment  an  "initial  regulatory 
flexibility  analysis"  which  describes  the 
effect  of  the  rule  on  small  business 
entities.  However,  section  604(b)  of  the 
Act  provides  that  an  analysis  will  not  be 
required  when  the  head  of  an  Agency 


certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  staying  40  CFR  part  61 
subpart  I  for  nuclear  power  reactors  will 
have  the  effect  of  easing  the  burdens 
associated  with  immediate  compliance 
with  subpart  I  and  I  therefore  certify 
that  this  rule  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  61 

Air  pollution  conti-ol,  Arsenic 
Asbestos,  Benzene,  Beryllium, 
Hazardous  Substances,  Mercury, 
Radionuclides,  Radon,  Reporting  and 
Recordkeeping  requirements,  Uranium, 
Vinyl  chloride. 

Dated:  )uly  26, 1991. 
William  K.  Reilly, 
Administrator. 

For  all  of  the  reasons  given  in  the 
preamble,  part  61  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  to 
read  as  follows: 

PART  61— {AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401,  7412.  7414,  7416. 
7601. 

2.  Section  61.109  of  subpart  I  of  part  61 
is  amended  by  designatiiijg  the  current 
text  as  paragraph  (a)  and  by  adding 
paragraph  (b)  to  read  as  follows: 

S  61.109    Stay  of  eHtctiv*  date 


action:  Final  rule. 


(b)  The  effective  date  for  subpart  I  is 
stayed  for  commercial  nuclear  power 
reactors  which  are  licensed  by  the 
Nuclear  Regulatory  Commission  until 
the  date  on  which  EPA  takes  final  action 
concerning  its  proposal  to  rescind 
subpart  I  for  nuclear  power  reactors 
pursuant  to  section  112(d)(9)  of  the 
Clean  Air  Act,  as  published  on  August  5, 
1991.  EPA  will  publish  any  such  final 
action  in  the  Federal  Register. 
[PR  Doc.  91-18506  Filed  8-2-91;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 
[DA  91-696] 

Editorial  Amendmant  of  Part  97  of  the 
Commisslon'a  Rulaa  Regarding  ttia 
Amateur  Radio  Servica 

AQENCY:  Federal  CommunicationA 
Commission. 


summary:  This  action  deletes  an 

alternative  power  measurement 
standard  from  part  97  of  the 
Commission's  Rules.  The  rule  change  is 
necessary  because  the  exception  to  the 
power  standard  that  was  applicable  to 
amateur  stations  transmitting  emission 
type  A3E  has  expired.  The  effect  of  the 
rule  change  is  to  remove  this  expired 
standard  from  the  amateur  service  rules. 

EFFECTIVE  DATE:  September  9, 1991. 

FOR  FXmTHER  INFORMATION  CONTACT 

William  T.  Cross.  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Washington,  DC  20554 
(202)  632-4964. 

8UPPt.EMENTARY  INFORMATION: 

1.  This  is  a  siunmary  of  the 
Commission's  Memorandum  Opinion 
and  Order,  adopted  July  15, 1991,  and 
released  July  24, 1991.  The  complete  text 
of  this  Commission  action,  including  the 
rule  amendments,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  239),  1919  M  Street,  NW, 
Washington,  DC.  The  complete  text, 
including  the  rule  amendments,  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
Downtovra  Copy  Center  (DCC)  (202) 
452-1422, 1114  21st  Street  NW., 
Washington.  DC  20036. 

2.  The  action  taken  herein  has  been 
analyzed  with  respect  to  the  Paperworic 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520,  and  found  to  contain  no  new  or 
modified  form,  information  collection 
and/or  record  keeping,  labeling, 
disclosure,  or  record  retention 
requirements  and  will  not  increase  or 
decrease  burden  hours  imposed  on  the 
public. 

3.  The  amended  rules  are  set  forth  at 
the  end  of  this  document  and  are  issued 
under  the  authority  of  47  U.S.C.  154(i) 
and  303  (c)  and  (r). 

List  of  Subjects  in  47  CFR  Part  97 

Radio,  Emission  types,  Power. 
Federal  Conununications  Commission. 
Ralph  A.  HaDer, 

Chief,  Private  Radio  Bureau. 

Amended  Rules 

Part  97  of  chapter  1  of  tide  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066, 1082,  as  amended: 
47  U.S.C.  154.  303.  Interpret  or  apply  48  Stat 
1064-1066, 1081-1105,  as  amended:  47  U.S.C 
151-155,  301-609,  unless  otherwise  noted. 


2.  Section  97.313(b)  is  revise 
as  follows: 

S  97J13    Tranemltter  power  ttai 

(b)  No  station  may  transmit 
transmitter  power  exceeding  1 
PEP.  II 

•        •        •        •        • 

[FR  Doc.  91-14422  PUed  8-2-81;  8:^ 
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DEPARTMENT  OF  COMMERC 

National  Ocaanic  and  Atmosi 
Administration 

50  CFR  Part  661 
[Dodcet  Na  910498-1098] 

Ocean  Salmon  FIstieries  Off  t 
Coasts  of  Washington,  Oregc 
California 

agency:  National  Marine  Fishi 
Service  (NMFS),  NOAA  Comr 
ACTION:  Notice  of  closure. 

summary:  NOAA  announces  t 
of  the  recreational  salmon  fish 
exclusive  economic  zone  (EEZ 
U.S.-Canada  border  to  Cape  A 
Washington,  at  noon,  July  24. 1 
ensure  that  the  coho  salmon  qi 
exceeded.  The  Director,  Northi 
Region,  NMFS  (Regional  Direc 
determined  that  the  recreation 
quota  of  23,300  coho  salmon  fo 
subarea  will  be  reached  by  no< 
24, 1991.  The  closure  is  necessi 
conform  to  the  preseason  anno 
of  1991  management  measures, 
action  is  intended  to  ensure 
conservation  of  coho  salmon. 
DATES:  Effective:  Closure  of  thi 
from  the  U.S.-Canada  border  t( 
Alava,  Washington,  to  recreati 
salmon  fishing  is  effective  at  i: 
local  time.  July  24, 1991.  Actual 
affected  fishermen  was  given  p 
that  time  through  a  special  tele 
hoUine  and  U.S.  Coast  Guard  ^ 
Mariners  broadcasts,  as  provid 
CFR  661.20,  661.21,  and  661.23. 
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summary:  This  action  deletes  an 
alternative  power  measurement 
standard  from  part  97  of  the 
Commission's  Rules.  The  rule  change  is 
necessary  because  the  exception  to  the 
power  standard  that  was  applicable  to 
amateur  stations  transmitting  emission 
type  A3E  has  expired.  The  effect  of  the 
rule  change  is  to  remove  this  expired 
standard  from  the  amateur  service  rules. 

EFFECTIVE  DATE:  September  9. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  T.  Cross.  Federal 
Communications  Commission.  Private 
Radio  Bureau,  Washington,  DC  20554 
(202)  632-1964. 

SUPPLEMENTARY  INFORMATION: 

1.  This  is  a  siunmary  of  the 
Commission's  Memorandum  Opinion 
and  Order,  adopted  July  15, 1991,  and 
released  July  24, 1991.  The  complete  text 
of  this  Commission  action,  including  the 
rule  amendments,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  239),  1919  M  Street.  NW. 
Washington.  DC.  The  complete  text, 
including  the  rule  amendments,  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
Downtowm  Copy  Center  (DCC)  (202) 
452-1422, 1114  21st  Street  NW., 
Washington.  DC  20036. 

2.  The  action  taken  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
ReducUon  Act  of  1980,  44  U.S.C.  3501- 
3520.  and  found  to  contain  no  new  or 
modified  form,  information  collection 
and/or  record  keeping,  labeling, 
disclosure,  or  record  retention 
requirements  and  will  not  increase  or 
decrease  burden  hours  imposed  on  the 
public. 

3.  The  amended  rules  are  set  forth  at 
the  end  of  this  document  and  are  issued 
under  the  authority  of  47  U.S.C.  154(i) 
and  303  (c)  and  (r). 

List  of  Subjects  in  47  CFR  Part  97 

Radio.  Emission  types.  Power. 
Federal  Communications  Commission. 
Ralph  A.  HaDer, 
Chief,  Private  Radio  Bureau. 

Amended  Rules 

Part  97  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066, 1082,  as  amended; 
47  U.S.C.  154,  303.  Interpret  or  apply  48  SUt 
1064-1066, 1081-1105,  as  amended:  47  US.C 
151-155.  301-609,  unless  otherwise  noted. 


2.  Section  97.313(b)  is  revised  to  read 
as  follows: 

S  97.313    Tranwnltter  power  atanderde. 

(b)  No  station  may  transmit  with  a 
transmitter  power  exceeding  1.5  kW 
PEP. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 
[Dodtet  Na  910498-10981 

Ocean  Saimon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA  Commerce. 
ACTION:  Notice  of  closure. 

SUMMARY:  NOAA  announces  the  closure 
of  the  recreational  salmon  fishery  in  the 
exclusive  economic  zone  (EEZ)  from  the 
U.S.-Canada  border  to  Cape  Alava. 
Washington,  at  noon,  July  24, 1991.  to 
ensure  that  the  coho  salmon  quota  is  not 
exceeded.  The  Director,  Northwest 
Region,  NMFS  (Regional  Director),  has 
determined  that  the  recreational  fishery 
quota  of  23.300  coho  salmon  for  the 
subarea  will  be  reached  by  noon.  July 
24. 1991.  The  closure  is  necessary  to 
conform  to  the  preseason  announcement 
of  1991  management  measures.  This 
action  is  intended  to  ensure 
conservation  of  coho  salmon. 
DATES:  Effective:  Closure  of  the  EEZ 
from  the  U.S.-Canada  border  to  Cape 
Alava,  Washington,  to  recreational 
sahnon  fishing  is  effective  at  1200  hours 
local  time,  July  24. 1991.  Actual  notice  to 
affected  fishermen  was  given  prior  to 
that  time  through  a  special  telephone 
hotline  and  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts,  as  provided  by  50 
CFR  661.20.  661.21.  and  661.23. 


Comments:  Public  comments  are 
invited  until  August  15, 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  RoUand  A.  Schmitten.  Director. 
Northwest  Region.  National  Marine 
Fisheries  Service.  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle,  Washington 
98115-0070.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  office  of  the 
NMFS  Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT. 
Joe  Scordino  at  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  part  661  specify  at 
§  661.21(a)(1)  that  "When  a  quota  for  the 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  notice  issued  imder 
S  661.23.  close  the  commercial  or 
recreational  fishery,  or  both,  for  all 
salmon  species  in  the  portion  of  the 
fishery  management  area  to  which  the 
quota  applies  as  of  the  date  the  quota  is 
projected  to  be  reached." 

In  its  preseason  notice  of  1991 
management  measures  (56  FR  21311. 
May  8. 1991).  NOAA  announced  that  the 
1991  recreational  fishery  for  all  salmon 
species  in  the  subarea  from  the  U.S.- 
Canada border  to  Cape  Alava. 
Washington,  would  begin  on  July  1  and 
continue  through  the  earUest  of 
September  28  or  the  attainment  of  either 
a  subarea  quota  of  23,300  coho  salmon 
or  the  overall  recreational  quota  of 
40,000  Chinook  salmon  north  of  Cape 
Falcon.  Oregon.  Based  on  the  best 
available  information  on  July  23.  the 
recreational  fishery  catch  in  the  subarea 
from  the  U.S.-Canada  border  to  Cape 
Alava,  Washington,  is  projected  to 
reach  the  23.300  coho  sahnon  quota  by 
noon.  July  24. 1991.  Therefore,  the 
fishery  in  this  subarea  is  closed  to 
further  recreational  fishing  effective 
1200  hours  local  time,  July  24. 1991. 

In  accordance  with  the  season  notice 
procedures  of  50  CFR  e61.2a  661.21.  and 


661.23.  actual  notice  to  this  closure  was 
given  prior  to  1200  hours  local  time,  July 
24, 1991,  by  telephone  hotline  number 
(206)  526-6667  and  by  U.S.  Coast  Guard 
Notice  to  Mariners  broadcasts  on 
Channel  16  VHF-FM  and  2182  KHx. 
NOAA  issues  this  notice  of  closure  of 
the  recreational  salmon  fishery  in  the 
EEZ  trom  the  U.S.-Canada  border  to 
Cape  Alava,  Washington,  which  is 
effective  1200  hours  local  time,  July  24, 
1991. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  the 
Washington  Department  of  Fisheries 
regarding  a  closure  of  the  recreational 
fishery  between  the  U.S. -Canada  border 
and  Cape  Alava,  Washington.  The  State 
of  Washington  will  manage  the 
recreational  fishery  in  State  waters 
adjacent  to  this  area  of  the  EEZ  in 
accordance  with  this  federal  action.  This 
notice  does  not  apply  to  treaty  Indian 
fisheries  or  to  other  fisheries  that  may 
be  operating  in  other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
afiording  a  prior  opportunity  for  public 
conunent.  Therefore.  pubUc  comments 
on  this  notice  will  be  accepted  through 
August  15. 1991. 

Other  Matters 

This  action  is  authorized  by  SO  CFR 
661.23  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C  1801  el  seg. 
Dated:  July  30, 1991. 
Richard  H.  Schaefer. 

Director  of  Office  of  Fisheries,  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  91-18469  Filed  7-31-91: 11K)6  am] 
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ThJ8  sedJon  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubQc  of  the 
proposed  issuance  of  rules  arKj 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 

Offica  of  Thrift  Supervision 

12  CFR  Part  574 

(No.  91-155] 

RIN  1550-AA36 

Agency  Disapproval  of  Directors  and 
Senior  Executive  Officers  of  Savings 
Associations  and  Savings  and  Loan 
Holding  Companies 

agency:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  If  adopted,  this  proposal 
would  implement  section  914  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989 
("FIRREA").  Public  Law  No.  101-73, 103 
Stat.  183.  484-5,  ("section  914"),  by 
adding  a  new  section  to  12  CFR  part  574. 
The  new  section  would  require  certain 
savings  associations  and  savings  and 
loan  holding  companies  to  file  a  notice 
with  the  Office  of  Thrift  Supervision  (the 
"OTS")  prior  to  adding  or  replacing  a 
member  of  the  board  of  directors,  and 
prior  to  employing,  or  changing  the 
responsibihties  of  an  individual  in  a 
position  or  into  another  position,  as 
senior  executive  officer.  Section  914 
grants  the  OTS  the  authority  to 
disapprove  any  proposed  board  member 
or  senior  executive  officer  of  a  savings 
association  or  savings  and  loan  holding 
company  whose  service  is  not 
considered  to  be  in  the  best  interests  of 
the  depositors  of  the  savings  association 
or  the  public. 

DATES:  Comments  must  be  received  on 
or  before  September  4, 1991. 
ADDRESSES:  Comments  should  be 
directed  to:  Director.  Information 
Services  Division.  Office  of 
Communications,  Office  of  Thrift 
Supervision.  1700  G  Street,  NW.. 
Washington,  DC  20552.  Comments  will 
be  available  for  public  inspection  at 
1776  G  Street,  NW.,  Street  Level. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  D.  Kaplan,  Staff  Attorney 
(202)  906-7508,  V.  Gerard  Comizio, 
Acting  Deputy  Chief  Counsel  (202)  906- 
6411,  Corporate  and  Securities  Division; 
Jodie  S.  Jacobs,  Attorney,  Enforcement 
(202)  906-7959;  Kevin  L  Petrasic, 
Assistant  Chief  Coimsel,  Regulations 
and  Legislation  Division  (202)  906-6452; 
Julie  L  Williams.  Senior  Deputy  Chief 
Counsel  (202)  906-6459;  Mary  Jo 
Johnson,  Policy  Analyst,  Supervision 
(202)  906-5739,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  9. 1989.  President  Bush 
signed  FIRREA  into  law.  Section  914  of 
FIRREA.  which  added  section  32  of  the 
Federal  Deposit  Insurance  Act  ("FDIA"). 
codified  at  12  U.S.C.  1831i.  requires 
certain  savings  associations  and  savings 
and  loan  holding  companies  to  furnish 
the  OTS  with  at  least  30  days  notice 
before  adding  any  faidividual  to  the 
board  of  directors  or  employing  any 
individual  as  a  senior  executive  officer. 
A  savings  association  or  savings  and 
loan  holding  company  is  subject  to  the 
notice  requirement  if  the  savings 
association  or  savings  and  loan  holding 
company:  (1)  Has  been  chartered  less 
than  two  years  in  the  case  of  a  savings 
association;  (2)  has  undergone  a  change 
in  control  within  the  preceding  two 
years;  or  (3)  is  not  in  compliance  with 
the  minimum  capital  requirements 
applicable  to  such  saving  association  or 
is  otherwise  in  a  "troubled  condition," 
as  determined  "on  the  basis  of  the 
savings  association's  or  the  savings  and 
loan  holding  company's  most  recent 
report  of  condition  or  report  of 
examination  or  inspection." 

Section  914  prohibits  a  savings 
association  or  savings  and  loan  holding 
company  from  adding  an  individual  to 
its  board  of  directors,  or  employing  an 
individual  as  a  senior  executive  officer, 
if  the  OTS  issues  a  notice  of  disapproval 
with  regard  to  the  addition  or 
employment  of  such  individual.  In  this 
regard,  the  OTS  must  disapprove  a 
notice  under  this  section  if  it  fmds  that 
the  competence,  experience,  character, 
or  integrity  of  an  individual  indicate  that 
it  would  not  be  in  the  best  interests  of 
the  depositors  of  the  savings  association 
or  the  public  for  the  individual  to  be 
employed  by,  or  associated  with,  Uie 


savings  association  or  savings  and  loan 
holding  company. 

The  requirements  of  section  914  have 
been  in  effect  since  enactment  of  the 
FIRREA.  August  9, 1989.  The  OTS  is 
proposing  to  implement  this  regulation 
in  order  to  clarify  various  issues  that 
have  arisen  in  the  application  of  the  new 
provisions. 

Issues 

The  application  of  section  914  to 
savings  associations  and  savings  and 
loan  holding  companies  presents  a 
number  of  issues,  discussed  below. 
Comment  is  invited  on  these  and  any 
other  issues  related  to  the  regulation. 

1.  Definition  of  "Senior  Executive 
Officer" 

The  term  "senior  executive  officer"  is 
defined  to  include  the  president,  chief 
executive  officer,  chief  operating  officer, 
chief  fmancial  officer,  chief  lending 
officer,  chief  investment  officer,  general 
counsel  or  their  functional  equivalents, 
or  any  individual  who  exercises 
significant  influence  over,  or 
participates  in,  major  policy  making 
decisions  of  a  savings  association  or 
savings  and  loan  holding  company 
without  regard  to  tide,  salary  or 
compensation. 

The  term  "senior  executive  officer" 
also  includes  any  employees  of  another 
entity,  such  as  a  consulting  firm,  hired  to 
perform  the  functions  of  positions 
covered  by  the  regulation  on  behalf  of  a 
savings  association  or  savings  and  loan 
holding  company. 

2.  Definition  of  "Troubled Condition" 

a.  Savings  Associations 

For  purposes  of  the  notice 
requirements  of  section  914,  the  term 
"troubled  condition"  with  respect  to 
savings  associations  is  defined  to  mean 
a  savings  association:  (1)  That  has 
received  a  composite  MACRO  rating  of 
4  or  S  in  its  most  recent  report  of 
examination;  (2)  that  is  subject  to  a 
capital  directive  or  a  formal 
enforcement  action  or  proceeding  or  a 
written  agreement  entered  into  with  the 
OTS,  relating  to  the  safety  or  soundness 
or  financial  viability  of  the  savings 
association;  or  (3)  that  is  informed  in 
writing  by  the  OTS  that  it  has  been 
designated  in  "troubled  condition"  for 
purposes  of  the  requirements  of  section 
914  as  a  result  of  its  current  financial 


statements  or  report  of  exami 
inspection,  or  limited  scope  n 
the  association  or  its  holding 
In  addition,  a  savings  assoc 
fails  to  meet  all  of  its  applical 
regulatory  capital  requiremen 
CFR  part  567  is  subject  to  the 
notice  requirement. 

b.  Savings  and  Loan  Holding 

For  purposes  of  section  914 
"troubled  condition"  with  res 
savings  and  loan  holding  com 
defined  to  mean  a  savings  am 
holding  company: 

(1)  "That  is  subject  to  either 
enforcement  action  or  procee 
written  agreement  entered  in! 
OTS.  relating  to  the  safety  or 
or  financial  viability  of  its  sul 
savings  association; 

(2)  That  is  informed  in  writ 
OTS  that  it  has  been  designal 
"troubled  condition"  for  purp 
requirements  of  section  914  ai 
the  current  financial  statemei 
report  of  examination,  inspec 
limited  scope  review  of  the  h( 
company  or  its  subsidiary  asi 
or 

(3)  That  the  OTS  determine 
a  detrimental  or  burdensome 
its  subsidiary  savings  associe 
requires  more  than  the  norma 
supervision. 

3.  Prior  Notice  Requirement 

Three  categories  of  savings 
associations  and  savings  and 
holding  companies  must  file  e 
intent  to  add  a  director  or  em 
senior  executive  officer.  The  i 
category  includes  savings  ass 
that  have  been  chartered  and 
operational  for  less  than  two 

The  second  category  includ 
associations  or  savings  and  h 
companies  that  have  directly 
indirectly  undergone  a  changi 
within  the  preceding  two  yeai 
to  the  Change  in  Bank  Contro 
U.S.C.  1817(j)  (or  if  a  change  i 
occurred  within  the  preceding 
and  prior  to  the  passage  of  th 
the  Change  in  Savings  and  Lo 
Act.  formerly  12  U.S.C.  1730(c 
Savings  and  Loan  Holding  Co 
Act,  12  U.S.C.  1467a,  and  the  i 
promulgated  under  these  pro> 
12  CFR  part  574.  Thus,  the  chi 
control  standard  for  applicati 
section  914  requirements  is  tr 
a  savings  association  if  there 
change  of  control  of  the  savin 
association  or  a  change  in  coi 
association's  holding  compan 
case  of  a  savings  and  loan  ho 
company,  the  change  of  contr 
of  course,  occur  at  the  holdinj 
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savings  association  or  savings  and  loan 
holding  company. 

The  requirements  of  section  914  have 
been  in  effect  since  enactment  of  the 
FIRREA  August  9, 1989.  The  OTS  is 
proposing  to  implement  this  regulation 
in  order  to  clarify  various  issues  that 
have  arisen  in  the  application  of  the  new 
provisions. 

Issues 

The  application  of  section  914  to 
savings  associations  and  savings  and 
loan  holding  companies  presents  a 
number  of  issues,  discussed  below. 
Comment  is  invited  on  these  and  any 
other  issues  related  to  the  regulation. 

1.  Definition  of  "Senior  Executive 
Officer" 

The  term  "senior  executive  officer"  is 
defined  to  include  the  president,  chief 
executive  officer,  chief  operating  officer, 
chief  financial  officer,  chief  lending 
officer,  chief  investment  officer,  general 
counsel  or  their  functional  equivalents, 
or  any  individual  who  exercises 
significant  influence  over,  or 
participates  In,  major  policy  making 
decisions  of  a  savings  association  or 
savings  and  loan  holding  company 
without  regard  to  title,  salary  or 
compensation. 

The  term  "senior  executive  officer" 
also  includes  any  employees  of  another 
entity,  such  as  a  consulting  firm,  hired  to 
perform  the  functions  of  positions 
covered  by  the  regulation  on  behalf  of  a 
savings  association  or  savings  and  loan 
holding  company. 

2.  Definition  of  'Troubled  Condition" 

a.  Savings  Associations 

For  purposes  of  the  notice 
requirements  of  section  914,  the  term 
"troubled  condition"  with  respect  to 
savings  associations  is  defined  to  mean 
a  savings  association:  (1)  That  has 
received  a  composite  MACRO  rating  of 
4  or  5  in  its  most  recent  report  of 
examination;  (2)  that  is  subject  to  a 
capital  directive  or  a  formal 
enforcement  action  or  proceeding  or  a 
written  agreement  entered  into  with  the 
OTS,  relating  to  the  safety  or  soundness 
or  financial  viability  of  the  savings 
association;  or  (3)  that  is  informed  in 
writing  by  the  OTS  that  it  has  been 
designated  in  "troubled  condition"  for 
purposes  of  the  requirements  of  section 
914  as  a  result  of  its  current  financial 


statements  or  report  of  examination, 
inspection,  or  limited  scope  review  of 
the  association  or  its  holding  company. 
In  addition,  a  savings  association  that 
fails  to  meet  all  of  its  applicable 
regulatory  capital  requirements  under  12 
CFR  part  567  is  subject  to  the  section  914 
notice  requirement. 

b.  Savings  and  Loan  Holding  Companies 

For  purposes  of  section  914,  the  term 
"troubled  condition"  with  respect  to  a 
savings  and  loan  holding  company  is 
defined  to  mean  a  savings  and  loan 
holding  company: 

(1)  That  is  subject  to  either  a  formal 
enforcement  action  or  proceeding  or  a 
written  agreement  entered  into  with  the 
OTS,  relating  to  the  safety  or  soundness 
or  financial  viability  of  its  subsidiary 
savings  association; 

(2)  That  is  informed  in  writing  by  the 
OTS  that  it  has  been  designated  in 
"troubled  condition"  for  purposes  of  the 
requirements  of  section  914  as  a  result  of 
the  current  financial  statements  or 
report  of  examination,  inspection,  or 
limited  scope  review  of  the  holding 
company  or  its  subsidiary  association; 
or 

(3)  That  the  OTS  determines  is  having 
a  detrimental  or  burdensome  effect  on 
its  subsidiary  savings  association  or  that 
requires  more  than  the  normal  level  of 
supervision. 

3.  Prior  Notice  Requirement 

Three  categories  of  savings 
associations  and  savings  and  loan 
holding  companies  must  file  a  notice  of 
intent  to  add  a  director  or  employ  a 
senior  executive  officer.  The  first 
category  includes  savings  associations 
that  have  been  chartered  and  fully 
operational  for  less  than  two  years. 

The  second  category  includes  savings 
associations  or  savings  and  loan  holding 
companies  that  have  directly  or 
indirectly  undergone  a  change  in  control 
within  the  preceding  two  years,  subject 
to  the  Change  in  Bank  Control  Act,  12 
U.S.C.  1817(j]  (or  if  a  change  in  control 
occurred  within  the  preceding  two  years 
and  prior  to  the  passage  of  the  FIRREA 
the  Change  in  Savings  and  Loan  Control 
Act.  formerly  12  U.S.C.  1730{q)),  or  the 
Savings  and  Loan  Holding  Company 
Act,  12  U.S.C.  1467a,  and  the  regulations 
promulgated  under  these  provisions  at 
12  CFR  part  574.  Thus,  the  change  in 
control  standard  for  application  of  the 
section  914  requirements  is  triggered  for 
a  savings  association  if  there  is  a  direct 
change  of  control  of  the  savings 
association  or  a  change  in  control  of  the 
association's  holding  company.  In  the 
case  of  a  savings  and  loan  holding 
company,  the  change  of  control  would, 
of  course,  occur  at  the  holding  company 


level.  In  both  cases,  the  change  in 
control  includes  acquisitions  of  control 
subject  to  prior  notice  or  approval  under 
either  the  Change  in  Bank  Control  Act  or 
the  Savings  and  Loan  Holding  Company 
Act.  However,  upon  written  request  to 
the  OTS,  the  OTS  may  determine  tiiat 
the  transactions  involving  existing 
approved  control  parties  and 
acquisitions  of  control  that  do  not  result 
in  substantive  changes  of  control  will 
not  be  deemed  to  be  a  change  of  control 
triggering  the  requirements  of  section 
914. 

The  OTS  also  seeks  comments  as  to 
whether,  in  the  context  of  a  mutual 
savings  association,  the  filing  of  Reports 
of  change  in  control  of  mutual  savings 
associations,  12  CFR  563.181,  would 
trigger  a  change  in  control  for  purposes 
of  the  section  914  notice  requirement,  or 
whether  the  OTS  should  treat  a  change 
in  the  highest-ranking  officials  of  a 
mutual  association,  e.g.  the  chief 
executive  officer  or  chief  operating 
officer,  as  constituting  a  change  in 
control  of  the  association  for  purposes 
of  the  two-year  applicability  thereafter 
of  the  notice  requirements  of  section 
914. 

The  third  category  includes  savings 
associations  not  in  compliance  with  all 
of  the  minimum  capital  requirements 
established  pursuant  to  12  CFR  part  567 
and  savings  associations  or  savings  and 
loan  holding  companies  that  are 
otherwise  deemed  to  be  in  a  "troubled 
condition,"  as  described  above. 

Failure  to  file  prior  notice  of  intent  to 
add  a  director  or  employ  a  senior 
executive  officer  may  require  immediate 
resignation  of  the  subject  individual  and 
may  subject  the  individual,  the  savings 
association  or  savings  and  loan  holding 
company  to  enforcement  actions, 
including  assessment  of  civil  money 
penalties. 

4.  Promotions  of  Senior  Executive 
Officers  and  Re-election  of  Directors 

An  additional  issue  under  section  914 
is  whether  the  notice  requirement  covers 
senior  executive  officers  of  a  savings 
association  or  savings  and  loan  holding 
company  that  are  promoted  or  laterally 
transferred  to  another  position  as  a 
senior  executive  officer  of  the  same 
association  or  holding  company.  The 
rule  makes  clear  that  the  section  914 
notice  requirement  applies  where  a 
senior  executive  officer  is  promoted  or 
transferred  to  a  new  position  as  a  senior 
executive  officer  or  where  there  is  a 
"change  in  responsibilities"  of  any 
individual  resulting  in  a  senior  executive 
officer  position,  notwithstanding  that 
such  "change  in  responsibilities"  is  not 
accompanied  by  a  change  in  tide  or 
salary. 


With  respect  to  the  applicabilKy  of 
section  914  to  the  "proposed  addition  of 
any  individual  to  the  board  of 
directors."  the  rule  also  clarifies  that 
section  914  covers  not  only  increases  ia 
board  membership  but  also 
replacements,  filling  of  vacancies  on  the 
board,  and  a "change  in 
responsibilities"  of  any  individual 
resulting  in  his  or  her  assumption  of  ■ 
director  position.  The  notice 
requirement  would  also  apply  to  a 
senior  executive  officer  who  is  proposed 
as  a  director  of  the  savings  association 
or  savings  and  loan  holding  company 
and  to  a  director  who  is  offered 
employment  as  a  senior  executive 
officer.  However,  the  provision  is  not 
intended  to  apply  to  a  re-election  of  a 
director  who  is  already  serving  on  the 
board  of  directors  of  a  savings 
association  or  savings  and  loan  holding 
company. 

5.  Effective  Date 

Section  914  became  effective  upon  the 
signature  of  the  President  on  August  9, 
1989.  Accordingly,  all  savings 
associations  and  savings  and  loan 
holding  companies  that  were  subject  to 
one  of  the  three  categories  of 
applicability  under  section  914  upon 
enactment  of  the  FIRREA.  were  at  that 
time  subject  to  the  notice  requirements. 

Thus,  every  savings  association  that 
was  chartered  less  than  two  years  on 
the  date  of  enactment  of  the  FIRREA 
and  every  savings  association  or 
savings  and  loan  holding  company  that 
was  subject  to  a  change  in  control 
within  the  two  years  preceding  the  date 
of  enactment  of  the  FIRREA.  was 
subject  to  the  notice  requirements  of 
section  914  for  the  remainder  of  the  two 
year  period  after  the  enactment  of  the 
FIRREA  For  example,  a  savings 
association  that  underwent  a  change  in 
control  in  November  1988  is  covered  by 
the  requirements  of  section  914  until 
November  1990;  therefore,  a  notice  is 
required  for  any  addition  to  the  board  of 
directors  or  any  employment  of  a  senior 
executive  officer  effected  prior  to 
November  1990  that  occurred  after  the 
date  of  enactment  of  the  FIRREA 

6.  Effect  on  Other  Statutes 

Although  the  section  014  notice 
requirement  applies  to,  among  others,  a 
savings  association  that  has  been 
chartered  less  than  two  years  and  a 
savings  association  or  savings  and  loan 
holding  company  that  has  undergone  • 
change  in  control  within  the  preceding 
two  years,  certain  other  statutory 
provisions  also  permit  the  OTS  to 
require  a  similar  notice  in  the  sane 
situations.  In  this  regard,  for  example. 
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Bection  914  does  not  displace  or 
supersede  OTS's  authority  Implied  in 
section  5(e)  of  the  HOLA.  12  U3.C 
14d4(e).  to  require,  as  a  condition  of 
granting  a  charter,  prior  review  of 
proposed  changes  in  executive  officers 
for  three  years  after  a  savings 
association  is  chartered.  Such  a 
condition  has  been  imposed  on  new 
thrift  charters  for  many  years  and, 
unlike  the  prior  review  authority  in 
section  914.  is  not  subject  to  a  limit  of  30 
days  on  the  OTS's  review. 

Similarly,  the  OTS  believes  that    ''' 
section  914  does  not  replace  or  repeal 
section  7(j){12)  of  the  FDIA.  12  U.S.C. 
1817(j)(l2).  which  states  that  whenever  a 
change  in  control  occiu^,  the  bank  or 
savings  association  "shall  report 
promptly  •  ♦  •  any  changes  or 
replacement  of  its  chief  executive  officer 
or  of  any  director  occurring  in  the  next 

twelve-month  period This 

authority  similarly  does  not  require  the 
OTS  to  complete  its  review  and  act  on 
any  such  report  within  30  days. 

Nor  does  section  914  displace  or 
repeal  any  provision  of  section  e(b)  of 
the  FDIA,  12  U.S.C.  1818(b),  which 
authorizes  the  OTS  to  include  a 
provision  in  a  cease  and  desist  order 
requiring  a  savings  association  to  take 
"affirmative  action  to  correct  the 
conditions  resulting  from  [any]  xiolation 
or  practice."  Under  this  authority,  the 
OTS  can  require  a  savings  association 
to  obtain  prior  approval  from  the  OTS 
before  a  proposed  individual  becomes  a 
director  of,  or  is  employed  by  a  savings 
association.  This  authority  is  also  not 
subject  to  a  requirement  that  review  of 
requests  be  completed  within  30  days. 

Other  statutes  may  also  provide 
authority  to  review  changes  in  executive 
officers  or  directors  of  savings 
association  or  savings  and  loan  holding 
companies  and  similarly,  are  not  pre- 
empted by  the  section  914  process. 

Procedural  Requirements 

1.  Required  Information 

Section  914  pro\'ides  that  the 
information  required  under  section 
7(j)(6)(a)  of  the  FDIA  and  such 
additional  information  as  the  OTS  may 
require  by  regulation  is  required  in 
notices  filed  under  this  section.  In 
particular,  section  914  of  the  FIRREA 
requires  the  OTS  to  review  the 
competence,  experience,  character,  and 
integrity  of  an  individual  proposed  for  a 
position  as  a  director  or  senior 
executive  officer  of  a  savings 
association  or  savings  and  loan  holding 
company. 

Notices  filed  under  this  section  shall 
be  on  OTS  Form  1393,  Biographical  and 
Financial  Report  which  requests  the 


identity,  personal  history,  business 
background,  and  experience  of  the 
individual,  including  financial 
statements  and  other  relevant  financial 
data,  pending  legal  or  administrative 
proceedings,  and  an  explanation  of  any 
criminal  indictment  or  conviction 
involving  the  individual.  The  OTS  may 
modify  these  requirements  where 
appropriate,  but  in  no  event  will  the 
OTS  require  less  Information  than  is 
required  by  section  7(j){6)(A)  of  the 
FDIA,  and  the  OTS  may  request 
additional  information  necessary  to 
permit  a  full  evaluation  of  the 
competence,  experience,  character,  or 
integrity  of  the  individual  with  respect 
to  whom  the  notice  has  been  filed,  or  of 
the  public  interest  factors  the  OTS  must 
consider. 

2.  Special  Notice  Rule  for  Publicly-Held 
Diversified  Savings  and  Loan  Holding 
Companies 

The  existence  of  multi-tiered 
diversified  savings  and  loan  holding 
companies,  where  the  subsidiary 
savings  association  of  such  savings  and 
loan  holding  company  represents  a 
small  percentage  of  the  aggregate 
operations  of  such  company,  presents  a 
unique  issue  for  the  O'TS  in 
implementing  section  914.  Accordingly, 
the  OTS  has  determined  that 
abbreviated  notice  requirements  will  be 
available  for  multi-tiered  diversified 
savings  and  loan  holding  companies  that 
have  a  class  of  equity  securities 
registered  under  the  Securities  Exchange 
Act  of  1934  and  that  therefore,  already 
prepare  substantial  information 
regarding  their  directors  and  senior 
officials.  With  respect  to  such 
companies,  a  Form  1393  for  a  subject 
individual  will  be  required  only  for 
persons  employed  by.  or  serving  on  the 
board  of  directors  of.  the  savings  and 
loan  holding  company  that  direcdy 
controls  a  savings  association. 
However,  if  such  savings  and  loan 
holding  company  is  a  "shell,"  i.e.,  a 
minimally  capitalized  company  without 
substantial  assets  and  lacking 
independent  operations,  then  that 
company  and  its  immediate  parent 
company,  i.e.,  the  company  that  controls 
such  shell  company,  shall  also  be 
required  to  provide  a  Form  1393  for  its 
directors  and  senior  executive  officers. 
In  addition,  in  the  event  such  second 
company  also  is  a  shell,  then  die 
company  above  it  shall  be  subject  to 
such  requirements,  and  so  on.  until  at 
least  one  savings  and  loan  holding 
company  In  the  line  of  ownership  that  is 
not  a  shell  is  subject  to  the  notification 
requirements  of  this  provision. 

Companies  in  a  multi-tiered 
diversified  savings  and  loan  holding 


company  structure  that  are  not  required 
to  submit  Form  1393  by  virtue  of  this 
special  rule  may  satisfy  the  OTS's  notice 
requirements  under  section  914  by 
submitting:  (1)  Copies  of  materiaU  that 
are  used  In  the  savings  and  loan  holding 
company's  securities  disclosure 
documents  filed  pursuant  to  the 
Securities  Exchange  Act  that  provide 
information  on  the  individual  to  which 
the  notice  pertains,  and  (2)  the  OTS's 
RB-20  certification  regarding  such 
individual's  involvement  in  certain  types 
of  legal  proceedings.  Where  such 
material  is  not  available,  then  the 
regular  notice  requirements  will  be 
applicable. 

Notwithstanding  this  special  rule,  the 
OTS  may  require  any  such  additional 
information  as  is  necessary  to 
adequately  evaluate  a  notice  filed  under 
this  sectioa 

5.  Who  May  File 

The  OTS  has  determined  that  the 
notice  shall  be  submitted  by  the  savings 
association  or  savings  and  loan  holding 
company.  Each  individual,  on  whose 
behalf  a  notice  is  filed,  must  certify  that 
to  the  best  of  his  or  her  knowledge  and 
belief,  all  of  the  information  filed  is  true, 
correct  complete  and  made  in  good 
faith  and  a  senior  official  of  the  savings 
association  or  savings  and  loan  holding 
company  must  certify  that  the 
information  pertaining  to  that  individual 
has  been  reviewed  by  the  filing  savings 
association  or  savings  and  loan  holding 
company  and  that  the  information 
submitted  is  consistent  with  information 
obtained  through  a  background 
investigation  conducted  by  the  savings 
association  or  savings  and  loan  holding 
company.  Where  the  interests  of  the 
individual  and  the  savings  association 
or  savings  and  loan  holcUng  company 
are  at  odds,  such  as  a  proxy  contest 
situation,  the  notice  may  be  submitted  to 
the  OTS  directly  by  the  individual.  In 
such  case,  the  individual  must  certify 
that  he  or  she  provided  the  savings 
association  or  savings  and  loan  holding 
company  all  non-confidential 
information  contained  in  the  notice  and 
likewise,  certify  that  to  the  best  of  his 
or  her  knowledge  and  belief,  all  of  the 
information  filed  is  true,  correct 
complete  and  made  in  good  faith. 

4.  Processing  Timeframes 

After  the  initial  filing  of  a  notice 
pursuant  to  section  914,  the  OTS  will 
conduct  a  completeness  review  of  the 
filing.  This  Initial  review  is  solely  for  the 
purpose  of  determining  whether 
sufficient  information  is  included  In  the 
notice  for  the  agency  to  assess  the 
competence,  experience,  character,  and 


integrity  of  the  subject  indi^ 
regard,  if  the  submitting  pai 
been  notified  to  the  contrar 
within  15  days  after  submis 
notice.  th*n  the  notice  will  1 
complete  as  of  the  date  of  tl 
filing  of  the  notice  with  the 
However,  in  circumstances 
information  becomes  avaih 
OTS  after  a  notice  has  beei 
complete,  the  agency  may  c 
not  complete  and  request  a 
.  information,  if  necessary.  L 
that  additional  Information 
the  OTS  will  contact  the  ap 
party  to  request  such  infon 
party  should  attempt  to  res 
accurately  and  completely 
additional  information  reqv 
days.  Af^er  a  submission  is 
complete,  the  agency  will  e 
disapprove  or  issue  a  notic 
not  to  disapprove  the  notic 
days  of  the  completeness  d 
O'TS  does  not  take  either  o 
actions,  the  notice  will  be  ( 
disapproved  30  days  fix)m  I 
completeness. 

5.  Notice  Requirement 

Notices  are  required  to  b 
two  year*  after  a  savings  a 
has  been  chartered,  for  the 
after  a  savings  association 
and  loan  holding  company 
or  indirectiy  undergone  a  c 
control,  or  if  a  savings  ass< 
savings  and  loan  holding  c 
a  troubled  condition.  Unde 
language  of  the  provision, 
required  to  be  filed  for  ind: 
will  join  an  association  or 
company  simultaneously  v 
chartering  of  such  savings 
at  the  time  a  savings  assoc 
savings  and  loan  holding  c 
undergoes  a  change  in  con 
regard,  the  OTS  notes  that 
fact  that  substantially  ider 
standards  for  evaluating  n 
resources  exists  under  the 
Bank  Control  Act  and  the 
Loan  Holding  Company  Ai 
duplicative  to  require  a  se 
notice  in  these  circumstan 
particularly  in  light  of  the 
same  form  (OTS  Form  139 
used  for  both  purposes. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulate 
Act  5  U.S.C.  e05{b).  it  is  C( 
this  proposal  will  not  havi 
economic  impact  on  a  sub 
number  of  small  entities.  > 
Regulatory  Flexibihty  Ane 
required. 
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company  structure  that  are  not  required 
to  submit  Form  1393  by  virtue  of  this 
special  rule  may  satisfy  the  OTS's  notice 
requirements  under  section  914  by 
submitting:  (1)  Copies  of  materials  that 
are  used  in  the  savings  and  loan  holding 
company's  securities  disclosure 
documents  Hied  pursuant  to  the 
Securities  Exchange  Act  that  provide 
information  on  the  individual  to  which 
the  notice  pertains,  and  (2)  the  OTS's 
RB-20  certification  regarding  such 
individual's  involvement  in  certain  types 
of  legal  proceedings.  Where  such 
material  is  not  available,  then  the 
regular  notice  requirements  will  be 
applicable. 

Notwithstanding  this  special  rule,  the 
OTS  may  require  any  such  additional 
information  as  is  necessary  to 
adequately  evaluate  a  notice  filed  under 
this  section. 

3.  Who  May  File 

The  OTS  has  determined  that  the 
notice  shall  be  submitted  by  the  savings 
association  or  savings  and  loan  holding 
company.  Each  individual  on  whose 
behalf  a  notice  is  filed,  must  certify  that, 
to  the  best  of  his  or  her  knowledge  and 
belief,  all  of  the  information  filed  is  true, 
correct  complete  and  made  in  good 
faith  and  a  senior  o^icial  of  the  savings 
association  or  savings  and  loan  holding 
company  must  certify  that  the 
information  pertaining  to  that  individual 
has  been  reviewed  by  the  filing  savings 
association  or  savings  and  loan  holding 
company  and  that  the  information 
submitted  is  consistent  with  information 
obtained  through  a  background 
investigation  conducted  by  the  savings 
association  or  savings  and  loan  holding 
company.  Where  the  interests  of  the 
individual  and  the  savings  association 
or  savings  and  loan  holding  company 
are  at  odds,  such  as  a  proxy  contest 
situation,  the  notice  may  be  submitted  to 
the  OTS  directly  by  the  individual.  In 
such  case,  the  individual  must  certify 
that  he  or  she  provided  the  savings 
association  or  savings  and  loan  holding 
company  all  non-confidential 
information  contained  in  the  notice  and 
likewise,  certify  that  to  the  best  of  his 
or  her  knowledge  and  behef,  all  of  the 
information  filed  is  true,  correct 
complete  and  made  in  good  faith. 

4.  Processing  Timeframes 

After  the  initial  fiUng  of  a  notice 
pursuant  to  section  914,  the  OTS  will 
conduct  a  completeness  review  of  the 
filing.  This  initial  review  is  solely  for  the 
purpose  of  determining  whether 
sufficient  information  is  included  in  the 
notice  for  the  agency  to  assess  the 
competence,  experience,  character,  and 


integrity  of  the  subject  individual.  In  this 
regard,  if  the  submitting  party  has  not 
been  notified  to  the  contrary  by  the  OTS 
within  15  days  after  submission  of  the 
notice,  then  the  notice  will  be  deemed 
complete  as  of  the  date  of  the  original 
filing  of  the  notice  with  the  agency. 
However,  in  circumstances  where  new 
information  becomes  available  to  the 
OTS  after  a  notice  has  been  deemed 
complete,  the  agency  may  deem  a  notice 
not  complete  and  request  additional 
information,  if  necessary.  In  the  event 
that  additional  information  is  required, 
the  OTS  will  contact  the  appropriate 
party  to  request  such  information.  Such 
party  should  attempt  to  respond 
accurately  and  completely  to  the 
additional  informabon  request  within  15 
days.  After  a  submission  is  deemed 
complete,  the  agency  will  either 
disapprove  or  issue  a  notice  of  intention 
not  to  disapprove  the  notice  within  30 
days  of  the  completeness  date.  If  the 
OTS  does  not  take  either  of  such 
actions,  the  notice  will  be  deemed  not 
disapproved  30  days  from  the  date  of 
completeness. 

5.  Notice  Requirement 

Notices  are  required  to  be  filed  for  the 
two  years  after  a  savings  association 
has  been  chartered,  for  the  two  years 
after  a  savings  association  or  savings 
and  loan  holding  company  has  directly 
or  indirectly  undergone  a  change  in 
control,  or  if  a  savings  association  or 
savings  and  loan  holding  company  is  in 
a  troubled  condition.  Under  the  literal 
language  of  the  provision,  a  notice  is  not 
required  to  be  filed  for  individuals  who 
will  join  an  association  or  holding 
company  simultaneously  with  the 
chartering  of  such  savings  association  or 
at  the  time  a  savings  association  or  a 
savings  and  loan  holding  company 
undergoes  a  change  in  control.  In  this 
regard,  the  OTS  notes  that  due  to  the 
fact  that  substantially  identical 
standards  for  evaluating  managerial 
resources  exists  under  the  Change  in 
Bank  Control  Act  and  the  Savings  and 
Loan  Holding  Company  Act  it  would  be 
duplicative  to  require  a  section  914 
notice  in  these  circumstances, 
particularly  in  light  of  the  fact  that  the 
same  form  (OTS  Form  1393)  is  being 
used  for  both  purposes. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  e05{b),  it  is  certified  that 
.  this  proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
Regulatory  FlexibiHfy  Analysis  is  not 
required. 


Executive  Order  12291 

OTS  has  determined  that  this 
proposal  is  not  a  "major  rule"  and 
therefore  does  not  require  a  Regulatory 
Impact  Analysis. 

List  of  Sub|ecU  in  12  CFR  Part  574 

Administrative  practice  and 
procedure.  Holding  companies.  Savings 
associations,  Securities. 

Accordingly,  die  Office  of  Thrift 
Supervision  hereby  proposes  to  amend 
part  574.  subchapter  D.  chapter  V,  title 
12.  Code  of  Federal  Regulations  as  set 
forth  below: 

SUBCHAPTER  D— REGULATIONS 
APPUCABLE  TO  ALL  SAVINGS 
ASSOCIATIONS 

1.  The  authority  citation  for  part  574 
continues  to  read  as  follows: 

Authority:  Sec.  10.  as  added  by  sec.  301. 103 
Stat.  318  (12  U.S.C  1467a;  »ea  2(7).  64  Stat. 
876,  as  amended  (12  U.S.C.  1817). 

2.  New  I  574.10  is  added  to  T«ad  as 
follows: 

§574.10    Additions  of  directors  and 
employment  of  eenlor  executive  ofncers  of 
•avingt  eeeoclatlont  end  saving*  and  loan 
holding  companies. 

(a)  Definitions.  As  used  in  this  section 
and  in  the  forms  under  this  section,  the 
following  definitions  apply,  unless  the 
context  otherwise  requires: 

(1)  Director.  The  term  director  means 
any  individual  who  serves  on  the  board 
of  directors  of  a  savings  association  or 
savings  and  loan  holding  company, 
except  that  such  term  does  not  include 
an  advisory  director  who  was  not 
elected  by  the  shareholders  of  the 
savings  association  or  savings  and  loan 
holding  company  and  is  not  authorized 
to  vote  on  any  matters  before  the  board 
of  directors,  but  provides  only  general 
policy  advice  to  the  board  of  directors. 
However,  the  term  does  include  an 
advisory  director  who  performs  the 
same  functions  as  a  director  or  who 
exercises  significant  influence  over,  or 
participates  in,  major  policy  making 
decisions  of  the  board  of  directors  of  a 
savings  association  or  savings  and  loan 
holding  company. 

(2)  Senior  Executive  Officer.  The  term 
senior  executive  officer  means  any 
individual  who  exercises  significant 
influence  over,  or  participates  in,  major 
policy  making  decisions  of  a  savings 
association  or  savings  and  loan  holding 
company  without  regard  to  title,  salary, 
or  compensation.  The  term  includes  but 
is  not  limited  to  the  president  chief 
executive  officer,  chief  operating  officer, 
chief  financial  officer,  chief  lending 
officer,  chief  investment  officer,  general 
counsel,  or  their  functional  equivalents. 
The  term  also  includes  employees  of 


entities  retained  by  a  savings 
association  or  savings  and  loan  holding 
company  to  perform  such  functions  in 
Ueu  of  direcUy  hiring  the  designated 
individuals. 

(3)  Troubled  Condition.  The  term 
troubled  condition  means: 

(i)  Any  savings  association: 

(A)  That  has  a  composite  rating  of  4  or 
5  under  the  MACRO  Rating  System;  ot 

(B)  That  is  subject  to  a  capital 
directive  or  a  formal  enforcement  action 
or  proceeding  with  the  Office,  or  a 
written  agreement  entered  into  wid)  the 
Office,  relating  to  the  safety  and 
soundness  or  financial  viability  of  the 
savings  association:  or 

(C)  That  is  informed  in  writing  by  the 
Office  that  it  has  been  designated  in 
troubled  condition  for  the  purposes  of 
this  section  based  on  the  current 
financial  statements  or  report  of 
examination,  inspection,  or  limited 
scope  review  of  the  savings  association; 
or 

(ii)  Any  savings  and  loan  holding 
company: 

(A)  That  is  subject  to  a  formal 
enforcement  action  or  proceeding  with 
the  Office,  or  a  written  agreement 
entered  into  with  the  Office,  relating  to 
the  safefy  and  soundness  or  financial 
viabilify  of  its  subsidiary  savings 
association;  or 

(B)  That  is  informed  in  writing  by  the 
Office  that  it  has  been  designated  a*  in 
troubled  condition  for  the  purposes  of 
this  section  as  a  result  of  the  current 
financial  statements  or  report  of 
examination,  inspection,  or  limited 
scope  review,  or  periodic  filings  or  other 
filings  of  the  holding  company  or  its 
subsidiary  savings;  or 

(C)  That  the  Office  determines  is 
having  a  detrimental  or  burdensome 
effect  on  its  subsidiary  savings 
association  or  that  requires  more  than 
the  normal  level  of  supervision. 

(b)  Prior  Notice.  A  savings  association 
or  savings  and  loan  holding  company 
shall  provide  written  notice  to  the  Office 
at  least  30  days  prior  to  the  effective 
date  of  any  addition  or  replacement  of  a 
member  of  the  board  of  directors,  or  the 
employment  or  change  in 
responsibilities  of  any  Individual  to  a 
position  as  a  senior  executive  officer  or 
director,  if; 

(1)  In  the  case  of  a  savings 
association,  the  savings  association  has 
been  chartered  less  than  two  yean;  or 

(2)  Within  the  preceding  two  years  of 
the  proposed  addition  or  employment 
Ae  savings  association  or  savings  and 
loan  holding  company  has  directly  or 
indirectly  undergone  a  change  in  control 
subject  to  the  Change  in  Bank  Contit)l 
Act  12  U.S.C.  1817(j)  (or  if  a  change  in 
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control  occurred  prior  to  August  9. 1989. 
the  Change  in  Savings  and  Loan  Control 
Act.  formerly  12  U.S.C.  1730(q)).  or  the 
Savings  and  Loan  Holding  Company 
Act.  12  U.S.C.  1467a.  and  the  regulations 
promulgated  thereunder  at  12  CFR  part 
574,  or  the  Reports  of  change  in  control 
of  mutual  savings  associations.  12  CFR 
563.181.  excluding,  however, 
transactions  involving  existing  approved 
control  parties  and  acquisitions  of 
control  that  do  not  result  in  substantive 
changes  of  control,  as  determ.ined  by  the 
District  Director  upon  written  request;  or 

(3)  In  the  case  of  a  savings 
association,  the  savings  association  is 
not  in  compliance  with  all  of  its 
applicable  regulatory  capital 
requirements  established  pursuant  to  12 
CFR  part  567  or  the  savings  association 
or  the  savings  and  loan  holding 
company  is  otherwise  in  a  troubled 
condition,  as  defined  herein, 
(c)  Procedures— {1)  Filing 
Requirements,  (i)  Notices  shall  be  filed 
in  accordance  with  the  filing  procedures 
set  forth  in  12  CFR  500.32(c)(5).  Except 
as  noted  in  paragraph  (c)(2)  of  this 
section,  the  Office's  Form  1393  shall  be 
used  for  all  such  notices  filed.  Copies  of 
all  forms  referenced  in  this  section  may 
be  obtained  from  the  Office  of 
Communications.  Information  Services 
Division  at  the  address  listed  in 
§  500.32(a)  of  this  chapter. 

(ii)  The  notice  shall  be  submitted  by 
the  savings  association  or  savings  and 
loan  holding  company;  each  individual 
on  whose  behalf  a  notice  is  filed  must 
certify  that,  to  the  best  of  his  or  her 
knowledge  and  belief,  all  the 
information  filed  is  true,  correct, 
complete  and  made  in  good  faith:  and  a 
senior  official  of  the  savings  association 
or  savings  and  loan  holding  company 
must  certify  that  information  pertaining 
to  that  individual  has  been  reviewed  by 
the  filing  savings  association  or  savings 
and  loan  holding  company  and  that  the 
information  submitted  is  consistent  with 
information  obtained  through  a 
background  investigation  conducted  by 
the  savings  association  or  savings  and 
loan  holding  company.  Where  the 
interests  of  the  individual  and  the 
savings  association  or  savings  and  loan 
holding  company  may  be  at  odds,  such 
as  a  proxy  contest  the  notice  may  be 
submitted  to  the  Office  directly  by  Lhe 
individual.  In  such  case,  the  individual 
must  certify  that  he  or  she  provided  the 
savings  association  or  savings  and  loan 
holding  company  all  nonconfidential 
information  contained  in  the  notice  and 
likewise,  certify  that,  to  the  best  of  his 
or  her  knowledge  and  belief,  all  of  the 
information  filed  is  true,  correct, 
complete  and  made  in  good  faith. 


(iii)  After  the  initial  receipt  of  a  notice, 
the  Office  may  require  additional 
information. 

(iv)  The  30-day  notice  period  will 
begin  on  the  date  the  Office  determines 
that  all  required  information  has  been 
provided  and  notifies  the  savings 
association  or  savings  and  loan  holding 
company  that  the  notice  is  deemed 
complete. 

(2)  Special  Notice  Rule  for  Publicly- 
Held  Diversified  Savings  and  Loan 
Holding  Companies,  (i)  With  respect  to 
multi-tiered  diversified  savings  and  loan 
holding  companies  with  a  class  of  equity 
securities  registered  under  the  Securities 
Exchange  Act  of  1934.  the  notification 
required  by  paragraph  (c)(1)  of  this 
section  will  only  be  required  for  the 
savings  and  loan  holding  company  that 
directly  controls  a  savings  association; 
provided,  however,  that  if  such  company 
is  without  substantial  assets  other  than 
the  ownership  of  the  subsidiary  savings 
association,  then  the  company  that 
directly  controls  such  savings  and  loan 
holding  company  shall  also  be  subject  to 
the  notification  requirement  of 
paragraph  (c)(1)  of  this  section;  further 
provided  that,  in  the  event  the  first 
indirect  savings  and  loan  holding 
company  also  is  without  substantial 
assets  other  than  the  ownership  of  the 
direct  savings  and  loan  holding 
company,  then  each  company  that 
directly  and/or  indirectly  holds  the 
indirect  savings  and  loan  holding 
company  shall  be  subject  to  the 
notification  requirement  of  paragraph 
(c)(1)  of  this  section  until  a  savings  and 
loan  holding  company  in  the  line  of 
ownership  Lhat  has  substantial  assets 
other  than  the  indirect  ownership  of  the 
savings  association  is  subject  to  the 
notification  requirement  of  paragraph 
(c)(1)  of  this  section. 

(ii)  Other  savings  and  loan  holding 
companies  in  a  multi-tier  ownership 
structure  described  in  paragraph  (c)(2)(i) 
of  this  section  may  satisfy  the 
notification  requirement  of  paragraph 
(c)(1)  of  this  section  by  submitting: 

(A)  An  executed  copy  of  the  Office's 
RB-20  certification  regarding  the  subject 
individual's  involvement  in  certain  types 
of  legal  proceedings,  and 

(B)  Copies  of  all  materials  used  in  the 
savings  and  loan  holding  companies. 
securities  disclosure  documents,  filed 
pursuant  to  the  Securities  Exchange  Act 
of  1934.  which  provide  information  on 
the  individual  to  which  the  notice 
pertains.  Where  such  material  is  not 
available,  then  the  regular  notice 
requirements  shall  be  applicable. 

(iii)  Notwithstanding  the  provisions  of 
paragraphs  (c){2)(i)  and  (ii)  of  this 
section,  the  Office  may  require  such 


additional  information  as  is  necessary  to 
adequately  evaluate  a  notice. 

(3)  Notice  of  Disapproval.  The  O^ice 
may  disapprove  an  individual  proposed 
as  a  member  of  the  board  of  directors  or 
senior  executive  officer  of  a  savings 
association  or  savings  and  loan  holding 
company  upon  determining  that,  on  the 
basis  of  the  individual's  competence, 
experience,  character,  or  integrity,  it 
would  not  be  in  the  best  interests  of  the 
depositors  of  the  savings  association  or 
in  the  best  interests  of  the  public  to 
permit  the  individual  to  be  employed  by, 
or  associated  with,  the  savings 
association  or  the  savings  and  loan 
holding  company.  If  the  Office 
disapproves  an  individual,  the  savings 
association  or  savings  and  loan  holding 
company  will  be  notified.  The  notice  of 
disapproval  will  contain  a  statement  of 
the  basis  for  disapproval. 

(4)  Commencement  of  Service,  (i)  An 
individual  proposed  as  a  member  of  the 

■  board  of  directors  or  senior  executive 
officer  of  a  savings  association  or 
savings  and  loan  holding  company  may 
begin  service  30  days  after  a  complete 
notice  under  paragraph  (c)(1)  of  this 
section  has  been  accepted  by  the  Office 
unless  the  Office  issues  a  notice  of 
disapproval  of  the  proposed  addition  or 
employment  by  end  of  the  30-day  period. 

(ii)  An  individual  proposed  as  a 
member  of  the  board  of  directors  or  as  a 
senior  executive  officer  of  a  savings 
association  or  savings  and  loan  holding 
company  may  begin  service  before  the 
expiration  of  the  30-day  period  if  the 
Office  notifies  the  savings  association  or 
savings  and  loan  holding  company  in 
writing  of  an  intention  not  to  disapprove 
the  addition  or  employment. 

(5)  Waiver  of  Prior  Notice.  The  Office 
may  waive  the  prior  notice  requirement 
but  not  the  filing  of  a  notice  under  this 
section  if  the  Office  finds  that  delay 
would  not  be  in  the  best  interest  of  the 
savings  association  or  the  savings  and 
loan  holding  company  or  the  pubhc 
interest,  or  that  other  extraordinary 
circumstances  justify  waiving  the  prior 
notice  requirement  of  this  provision.  If  a 
waiver  is  granted,  the  required  notice 
shall  be  filed  within  the  time  period 
specitled  in  the  waiver.  A  waiver  shall 
not  affect  the  authority  of  the  Office 
subsequently  to  issue  a  notice  of 
disapproval  within  30  days  of  the  receipt 
of  a  complete  notice  under  paragraph 
(c)(1)  of  this  section. 

(6)  Appeal.  Within  20  days  of  receipt 
of  a  notice  of  disapproval,  the 
disapproved  individual  (if  the  notice 
was  directly  submitted  by  the  individual 
as  detailed  in  paragraph  (c)(l)(ii)  of  this 
section),  the  savings  association  or 
savings  and  loan  holding  company  may 


appeal  to  the  Office  the  di 
the  grounds  that  the  reaso 
disapproval  are  contrary  t 
such  reasons  given  are  ini 
justify  disapproval,  or  bot 
shall  be  filed  in  accordanc 
filing  procedures  set  forth 
500.32(c)(2)(i).  The  appeal 
whatever  documents  and 
arguments  the  appealing  p 
be  considered  in  support  ( 
The  notice  of  disapproval 
sustained  unless  the  appe< 
clearly  demonstrates  that 
disapproval  is  unjustified, 
notice  of  a  final  decision  t 
the  appealing  party.  If  an  ■ 
filed  within  the  time  perio 
under  this  section,  any  ob 
notice  of  disapproval  is  w 
timely  appeal  filed  in  accc 
the  provision  of  this  sectic 
mandatory  for  securing  ju' 
of  a  notice  of  disapproval. 

Date:  March  11. 1991. 

By  the  Office  of  Thrift  Sup« 
Timothy  Ryan. 
Director. 
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OEPAFrrMENT  OF  TRANi 

Federal  Aviation  Admlnli 

14  CFR  Part  39 

[Docket  No.  91-NM-134-AD 

Airworthiness  CMrsctives 
Aerospace  Model  ATP  St 

Airplanes 

AOeNCV:  Federal  Aviation 
Administration  (FAA),  DC 

action:  Notice  of  Propose 
(NPRM). 

SUMIMAIIV:  This  notice  pro 
supersede  an  existing  airv 
directive  (AD),  applicable 
British  Aerospace  Model  y 
airplanes,  which  currently 
repetitive  visual  inspectio; 
cracks  in  the  rudder  lowei 
attachment  brackets,  and 
security  of  the  fasteners  ir 
repair,  if  necessary.  This  e 
provide  an  additional  tern 
for  the  repetitive  inspectio 
the  existing  AD.  This  prop 
prompted  by  a  fiirther  eva 
FAA  of  the  modification  v 
terminating  action  for  the 
inspections.  This  conditio) 
corrected,  could  impair  th( 
the  rudder  and  result  in  re 
directional  control  of  the  t 
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additional  information  as  is  necessary  to 
adequately  evaluate  a  notice. 

(3)  Notice  of  Disapproval.  The  O^ice 
may  disapprove  an  individual  proposed 
as  a  member  of  the  board  of  directors  or 
senior  executive  officer  of  a  savings 
association  or  savings  and  loan  holding 
company  upon  determining  that,  on  the 
basis  of  the  individual's  competence, 
experience,  character,  or  integrity,  it 
would  not  be  in  the  best  interests  of  the 
depositors  of  the  savings  association  or 
in  the  best  interests  of  the  public  to 
permit  the  individual  to  be  employed  by, 
or  associated  with,  the  savings 
association  or  the  savings  and  loan 
holding  company.  If  the  Office 
disapproves  an  individual,  the  savings 
association  or  savings  and  loan  holding 
company  will  be  notified.  The  notice  of 
disapproval  will  contain  a  statement  of 
the  basis  for  disapproval. 

(4)  Commencement  of  Service,  (i)  An 
individual  proposed  as  a  member  of  the 

"  board  of  directors  or  senior  executive 
officer  of  a  savings  association  or 
savings  and  loan  holding  company  may 
begin  service  30  days  after  a  complete 
notice  under  paragraph  (c)(1)  of  this 
section  has  been  accepted  by  the  Office 
unless  the  Office  issues  a  notice  of 
disapproval  of  the  proposed  addition  or 
employment  by  end  of  the  30-day  period. 

(ii)  An  individual  proposed  as  a 
member  of  the  board  of  directors  or  as  a 
senior  executive  officer  of  a  savings 
association  or  savings  and  loan  holding 
company  may  begin  service  before  the 
expiration  of  the  30-day  period  if  the 
Office  notifies  the  savings  association  or 
savings  and  loan  holding  company  in 
writing  of  an  intention  not  to  disapprove 
the  addition  or  employment. 

(5)  Waiver  of  Prior  Notice.  The  Office 
may  waive  the  prior  notice  requirement 
but  not  the  filing  of  a  notice  under  this 
section  if  the  Office  finds  that  delay 
would  not  be  in  the  best  interest  of  the 
savings  association  or  the  savings  and 
loan  holding  company  or  the  public 
interest,  or  that  other  extraordinary 
circumstances  justify  waiving  the  prior 
notice  requirement  of  this  provision.  If  a 
waiver  is  granted,  the  required  notice 
shall  be  filed  within  the  time  period 
specified  in  the  waiver.  A  waiver  shall 
not  affect  the  authority  of  the  Office 
subsequently  to  issue  a  notice  of 
disapproval  within  30  days  of  the  receipt 
of  a  complete  notice  under  paragraph 
(c)(1)  of  this  section. 

(6)  Appeal.  Within  20  days  of  receipt 
of  a  notice  of  disapproval,  the 
disapproved  individual  (if  the  notice 
was  directly  submitted  by  the  individual 
as  detailed  in  paragraph  (c)(l)(ii)  of  this 
section),  the  savings  association  or 
savings  and  loan  holding  company  may 


appeal  to  the  Office  the  disapproval  on 
the  grounds  that  the  reasons  given  for 
disapproval  are  contrary  to  fact,  that 
such  reasons  given  are  insufficient  to 
justify  disapproval,  or  both.  The  appeal 
shall  be  filed  in  accordance  with  the 
filing  procedures  set  forth  in  12  CFR 
50G.32(c)(2)(i).  The  appeal  shall  attach 
whatever  documents  and  written 
arguments  the  appealing  party  wishes  to 
be  considered  in  support  of  the  appeal. 
The  notice  of  disapproval  shall  be 
sustained  unless  the  appealing  party 
clearly  demonstrates  that  the 
disapproval  is  unjustified.  Written 
notice  of  a  final  decision  shall  be  sent  to 
the  appealing  party.  If  an  appeal  ii  not 
filed  within  the  time  period  required 
under  this  section,  any  objection  to  the 
notice  of  disapproval  is  waived.  A 
timely  appeal  filed  in  accordance  with 
the  provision  of  this  section  shall  be 
mandatory  for  securing  judicial  review 
of  a  notice  of  disapproval. 

Date:  March  11, 1991. 

By  the  Office  of  Thrift  Supervision. 
Timotfay  Ryan, 
Director. 
(FR  Doc.  91-18427  Filed  8-2-91;  8^45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-NM-134-AD1 

Airworthiness  Directives;  British 
Aerospace  Model  ATP  Series 
Airplanes 

AQeNCV.  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKM:  Notice  of  Proposed  rulemaking 
(NPRM). 

SUMMANY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
British  Aerospace  Model  ATP  series 
airplanes,  which  currently  requires 
repetitive  visual  inspections  to  detect 
cracks  in  the  rudder  lower  hinge 
attachment  brackets,  and  to  check  the 
security  of  the  fasteners  in  this  area,  and 
repair,  if  necessary.  This  action  would 
provide  an  additional  terminating  action 
for  the  repetitive  inspections  required  by 
the  existing  AD.  This  proposal  is 
prompted  by  a  further  evaluation  by  the 
FAA  of  the  modification  which  provides 
terminating  action  for  the  repetitive 
inspections.  This  condition,  if  not 
corrected,  could  impair  the  operation  of 
the  rudder  and  result  in  reduced 
directional  control  of  the  airplane. 


DATES:  Comments  must  be  received  no 
later  than  September  17, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
134-AD,  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace.  PLC  Librarian 
for  Service  Bulletins.  P.O.  Box  17414. 
Dulles  International  Airport, 
Washington,  DC  20041-0414.  This 
information  may  be  examined  at  the 
FAA  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATtON  CONTACT. 

Mr.  William  Schroeder,  Standardization 
Branch.  ANM-113:  telephone  (206)  227- 
214a  Mailing  address:  FAA  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington  96055-4056. 
StiRFLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
ana  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  Invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-134-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussioo 

On  April  8. 1991.  the  FAA  issued  AD 
91-09-13,  Amendment  39-6979  (56  FR 
18697,  April  24. 1991),  to  require 


repetitive  visual  Inspectiona  to  detect 
cracks  In  the  rudder  lower  hinge 
attachment  brackets,  and  to  check  the 
security  of  the  fasteners  in  this  area,  and 
repair,  if  necessary.  That  action  was 
prompted  by  reports  of  cracked  and 
loose  or  failed  fastener*  in  the  rudder 
lower  hinge  lower  attachment  rib  angle 
brackets  attached  to  the  front  spar  of 
the  rudder.  This  condition;  if  not 
corrected,  could  impair  the  operation  of 
the  rudder  and  result  in  reduced 
directional  control  of  the  airplane. 

Since  issuance  of  that  AD,  the  FAA 
has  evaluated  further  Modification 
10170A  which  is  described  in  paragraph 
D.  of  the  existijig  AD.  The  FAA  has 
determined  that,  in  addition  to  providing 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  A 
(applicable  to  airplanes  with  rudders  in 
pre-Modification  10165A  configuration) 
and  paragraph  B.  (applicable  to 
airplanes  with  rudders  fitted  with 
Modification  10165A  during  production) 
of  the  existing  AD,  the  installation  of 
Modification  10170A  also  provides 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  C 
(applicable  to  airplanes  with  rudders 
fitted  with  Modification  10165A  in 
accordance  with  British  Aerospace 
Service  Bulletin  ATP-55-4,  or  by 
previous  repair  or  replacement  action). 
This  amendment  proposes  to  include  the 
installation  of  Modification  10170A  as 
an  additional  means  of  terminating  the 
repetitive  inspections  required  by 
paragraph  C.  of  the  AD. 

British  Aerospace  has  issued  Service 
Bulletin  ATP-55-3,  Revision  4,  dated 
June  28, 1990,  which  describes 
procedures  for  repetitive  visual 
inspections  to  detect  cracks  in  the 
rudder  lower  hinge  attachment  brackets, 
and  to  check  the  security  of  the 
fasteners  in  this  area,  and  repair,  if 
necessary.  The  United  Kingdom  Civil 
Aviation  Authority  (CAA)  has  classified 
this  service  bulletin  as  mandatory. 

British  Aerospace  has  also  issued 
Service  Bulletin  ATP-55-5,  Revision  1, 
dated  January  3, 1991,  which  describes 
procedures  for  the  installation  of 
Modification  10170A  including 
strengthening  the  rudder  lower  hinge 
ribs  at  Stations  29.582.  27.582,  and  24.82. 
Accomplishment  of  this  modification 
would  eliminate  the  need  for  the 
repetitive  inspections  recommended  by 
Service  Bulletin  ATP-55-3.  The  United 
Kingdom  CAA  has  not  classified  this 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  S  21.29  of  the  Federal 
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Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  supersede  AD  91-09-13  with  a  • 
new  airworthiness  directive  that  would 
provide  an  additional  terminating  action 
for  the  repetitive  inspections  required 
for  certain  airplanes  by  the  existing  AD. 
in  accordance  with  the  service  bulletins 
previously  described. 

It  is  estimated  that  4  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  1 
manhour  per  airplane  to  accomplish  the 
required  inspections,  and  that  the 
average  labor  cost  would  be  $55  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $220. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034.  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 


$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6979  and  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  No.  91-NM-134- 
AD. 

Applicability:  All  Model  ATP  series 
airplanes  which  have  not  installed 
Modification  10170A  (described  in  British 
Aerospace  Service  Bulletin  ATP-55-5). 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  reduced  directional  control  of 
the  airplane  due  to  impairment  of  the 
operation  of  the  rudder,  accomplish  the 
following: 

(a)  For  airplanes  with  rudders  in  pre- 
Modification  lOieSA  configuration:  Prior  to 
the  accumulation  of  750  hours  time-in-service, 
or  within  125  hours  time-in-service  after  May 
2a  1991  (the  effective  date  of  AD  91-09-13, 
Amendment  39-6979),  whichever  occurs  later, 
and  thereafter  at  intervals  not  to  exceed  125 
hours  time-in-service,  perform  a  detailed 
visual  inspection  of  the  angle  brackets 
attaching  the  hinge  ribs  at  Stations  27.582  and 
29.582  for  cracks,  and  a  detailed  visual 
inspection  of  the  fasteners  attaching  the 
reinforcing  plates  for  security,  in  accordance 
with  paragraph  2.A.  of  British  Aerospace 
Service  Bulletin  ATP  55-3.  Revision  4.  dated 
lune  28, 1990. 

(1)  If  cracking  or  local  distortion  is  found 
on  the  angles  or  doubling  plate  flanges  on  the 
front  face  of  the  rudder  spar,  prior  to  further 
flight,  remove  the  bolts  and  doubling  plates, 
and  perform  a  detailed  visual  inspection  in 
accordance  with  paragraph  2.B.  of  the  service 
bulletin. 

(2)  All  items  found  cracked  and  al!  rivets 
found  distorted  or  insecure  must  be  replaced 
with  a  serviceable  part  prior  to  further  flight 
in  accordance  writh  paragraph  2.C  of  the 
service  bulletin. 

(b)  For  airplanes  with  rudders  fitted  with 
Modification  10165A  during  production:  Prior 
to  the  accumulation  of  6.250  hours  time-in- 
service,  or  within  30  days  after  May  28, 1991 
(the  effective  date  of  AD  91-09-13, 
Amendment  39-6979).  whichever  occurs  later, 
and  thereafter  at  intervals  not  to  exceed  500 
hours  time-in-service,  perform  a  detailed 
visual  inspection  of  the  angle  brackets 
attaching  the  hinge  ribs  at  Stations  27.582  and 
29.582  for  cracks,  and  a  detailed  visual 
inspection  of  the  fasteners  attaching  the 
reinforcing  plates  for  security,  in  accordance 
with  paragraph  2.A.  of  British  Aerospace 
Service  Bulletin  ATP  55-3,  Revision  4.  dated 
June  28. 1990. 

(1)  If  cracking  or  local  distortion  is  found 
on  the  angles  or  doubling  plate  flanges  on  the 
front  face  of  the  rudder  spar,  prior  to  further 
flight  remove  the  bolts  and  doubling  plates, 
and  perform  a  detailed  visual  inspection  in 
accordance  with  paragraph  2.B.  of  the  service 
bulletin. 

(2)  All  items  found  cracked  and  all  rivets 
found  distorted  or  insecure  must  be  replaced 
with  a  serviceable  part  prior  to  further  flight 
in  accordance  with  paragraph  2.C.  of  the 
service  bulletin. 


(c)  For  airplanes  with  rudders  fitted  with 
Modification  1016SA  in  accordance  with 
British  Aerospace  Service  Bulletin  ATP-55-4. 
or  by  previous  repair  or  replacement  action: 
Prior  to  the  accumulation  of  500  hours  time- 
in-service  following  installation,  or  within  30 
days  after  May  28, 1991  (the  effective  date  of 
AD  91-09-13,  Amendment  39-6979), 
whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  500  hours  time-in- 
service,  perform  a  detailed  visual  inspection 
of  the  angle  brackets  attaching  the  hinge  ribs 
at  Stations  27.582  and  29.582  for  cracks,  and  a 
detailed  visual  inspection  of  the  fasteners 
attaching  the  reinforcing  plates  for  security, 
in  accordance  with  paragraph  2.A.  of  British 
Aerospace  Service  Bulletin  ATP  55-3, 
Revision  4.  dated  June  28. 1990. 

(1)  If  cracking  or  local  distortion  is  found 
on  the  angles  or  doubling  plate  flanges  on  the 
front  face  of  the  rudder  spar,  prior  to  further 
flight  remove  the  bolts  and  doubling  plates, 
and  perform  a  detailed  visual  Inspection  in 
accordance  with  paragraph  2.B.  of  the  service 
bulletin. 

(2)  All  items  found  cracked  and  all  rivets 
found  distorted  or  insecure  must  be  replaced 
with  a  serviceable  part  prior  to  further  flight 
in  accordance  with  paragraph  2.C.  of  the 
service  bulletin. 

(d)  The  installation  of  Modification  10170A. 
which  includes  strengthening  the  rudder 
lower  hinge  ribs  at  Stations  27.582.  29.582, 
and  24.82.  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP  55-S. 
Revision  1,  dated  January  3, 1991,  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraphs  (a),  (b). 
and  (c)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  comphance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  l>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  a^ected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace.  PLC.  Librarian  for  Service 
Bulletins,  P.O.  Box  17414,  Dulles  International 
Airport,  Washington,  DC  20041-0414.  These 
documents  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington. 

Issued  in  Renton.  Washington,  on  July  18, 
1991. 

David  G.  Hmiel. 

Acting  Manager,  Transport  AJijjIane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-18487  Filed  8-2-91;  8:45  amj 
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14  CFR  Part  39 

[Docket  No.  «1-NM-13e-AD] 

Airworthiness  Directives; 
Douglas  Model  DC-9-10,^ 
and  -50  Series  Airplanes  i 
(MNItary)  Series  Airplanei 

agency:  Federal  Aviation 
Administration  (FAA).  DO 
ACTION:  Notice  of  Proposei 
(NPRM). 

summary:  This  notice  pro] 
supersede  an  existing  airw 
directive  (AD),  applicable 
McDonnell  Douglas  Model 
airplanes,  which  currently 
repetitive  inspections  and 
checks  of  the  tailcone  relei 
proper  operation.  This  acti 
require  replacement  or  mo 
the  internal  and  external  t 
release  system  cable  and  I 
assemblies.  This  proposal 
by  reports  of  the  tailcone  f 
away  when  release  activai 
attempted.  "Hiis  conditioo, 
corrected,  could  result  in  ti 
passengers  and  crew  mem 
through  the  tail  of  the  airpl 
emergency  evacuation. 
DATES:  Comments  must  be 
later  than  September  23,  it 
ADDRESSES:  Send  commen 
proposal  in  duplicate  to  thi 
Aviation  Administration,  f 
Mountain  Region,  Transpo 
Directorate.  ANM-103.  atti 
Airworthiness  Rules  Docki 
13&-AD,  1801  Lind  Avenue 
Washington  98055-405a  Tl 
service  information  may  bi 
from  McDonnell  Douglas  C 
Post  Office  Box  1771,  Long 
California  90801.  attn:  Busi 
Manager,  Technical  Public 
Tedinical  Administration  I 
L5B{45-C0).  This  informati) 
examined  at  the  FAA.  Nor 
Mountain  Region,  Transpo 
Directorate,  1601  Lind  Ave 
Renton.  Washington;  or  at 
Angeles  Aircraft  Certificat 
3229  East  Spring  Street,  Lo 
California. 

FOR  FURTHER  INFORMATIO* 
Andrew  Gfrerer,  Aerospac 
ANM-131L,  Los  Angeles  A 
Certification  Office.  FAA, 
Airplane  Directorate.  3229 
Street.  Long  Beach,  Califor 
2425;  telephone  (213)  988-5 
8Uf>Pl£MENTARY  INFORMA1 
Interested  persons  are  invi 
participate  in  the  making  c 
proposed  rule  by  submitUr 
written  data,  views,  or  arg 
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(c)  For  airplanes  with  rudders  fitted  with 
Modification  1016SA  in  accordance  with 
British  Aerospace  Service  Bulletin  ATP-55-4. 
or  by  previous  repair  or  replacement  action: 
Prior  to  the  accumulation  of  500  hours  time- 
in-service  following  installation,  or  within  30 
days  after  May  28, 1991  (the  effective  date  of 
AD  91-09-13,  Amendment  39-8979), 
whichever  occurs  later,  and  thereafter  at 
intervals  not  to  exceed  500  hours  time-in- 
service,  perform  a  detailed  visual  inspection 
of  the  angle  brackets  attaching  the  hinge  ribs 
at  Stations  27.582  and  29.582  for  cracks,  and  a 
detailed  visual  inspection  of  the  fasteners 
attaching  the  reinforcing  plates  for  security, 
in  accordance  with  paragraph  2.A.  of  British 
Aerospace  Service  Bulletin  ATP  55-3, 
Revision  4.  dated  June  28, 1990. 

(1)  If  cracking  or  local  distortion  is  found 
on  the  angles  or  doubling  plate  Hanges  on  the 
front  face  of  the  rudder  spar,  prior  to  further 
flight,  remove  the  bolts  and  doubling  plates, 
and  perform  a  detailed  visual  inspection  in 
accordance  with  paragraph  2.B.  of  the  service 
bulletin. 

(2)  All  items  found  cracked  and  all  rivets 
found  distorted  or  insecure  must  be  replaced 
with  a  serviceable  part  prior  to  further  flight 
in  accordance  with  paragraph  2.C.  of  the 
service  bulletin. 

(d)  The  installation  of  Modification  10170A, 
which  includes  strengthening  the  rudder 
lower  hinge  ribs  at  Stations  27.582,  29.582, 
and  24.82,  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP  55-5, 
Revision  1,  dated  January  3, 1991,  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraphs  (a),  (b), 
and  (c)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  It  to  the  Manager,  Standardization 
Branch,  ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace,  PLC  Librarian  for  Service 
Bulletins.  P.O.  Box  17414,  Dulles  International 
Airport.  Washington.  DC  20041-0414.  These 
dociunents  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue  SW^ 
Renton.  Washington. 

Issued  in  Renton.  Washington,  on  July  IS, 
1991. 

David  G.  Hmiel. 

Acting  Manager,  Transport  AJiplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-18467  Filed  8-2-91;  8:45  amj 
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14CFRPart39 

[Docket  No.  91-NM-136-AD] 

Airworthiness  Directives;  IMcDonnell 
Douglas  IModel  DC-9-10,  -20,  -30,  -40, 
and  -50  Series  Airplanes  and  C-9 
(IMiUtary)  Series  Airplanes. 

AQENCY:  Federal  Aviation 
Administration  (FAA],  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-9  series 
airplanes,  which  currently  requires 
repetitive  inspections  and  functional 
checks  of  the  tailcone  release  system  for 
proper  operation.  This  action  would 
require  replacement  or  modification  of 
the  internal  and  external  tailcone 
release  system  cable  and  handle 
assemblies.  This  proposal  is  prompted 
by  reports  of  the  tailcone  failing  to  drop 
away  when  release  activation  was 
attempted.  Iliis  condition,  if  not 
corrected,  could  result  in  the  inability  of 
passengers  and  crew  members  to  exit 
through  the  tail  of  the  airplane  during  an 
emergency  evacuation. 
DATES:  Comments  must  be  received  no 
later  than  September  23, 1991. 
AI>ORES8ES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
13&-AD,  1601  Lind  Avenue  SW..  Renton, 
Washington  93055-4O5a  The  applicable 
service  information  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
Post  Office  Box  1771,  Long  Beach, 
California  90801,  attn:  Business  Unit 
Manager,  Technical  Publications, 
Technical  Administration  Support,  Cl- 
L5B(45-60).  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Los 
Angeles  Aircraft  Certincation  Office, 
3229  East  Spring  Street,  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gfrerer,  Aerospace  Elngineer, 
ANM-131L1,  Los  Angeles  Aircraft 
Certification  Office,  FAA,  Transport 
Airplane  Directorate,  3229  East  Spring 
Street,  Long  Beach,  California,  90806- 
2425;  telephone  (213)  988-5338. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 


they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  The 
address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental  and  energy  aspects  of 
the  proposed  rule.  AH  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
conoenied  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  foUovdng 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-13&-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  conunenter. 

Discussion 

On  January  10, 1991,  the  FAA  issued 
AD  91-02-13;  Amendment  39-6867  (56 
FR  1911,  January  IB,  1991),  to  require 
repetitive  inspections  and  functional 
checks  for  proper  operation  of  the 
tailcone  release  system  on  McDonnell 
Douglas  Model  DC-9  series  airplanes. 
That  action  was  prompted  by  reports  of 
discrepancies  within  the  tailcone  release 
system  which  prevented,  or  could 
prevent,  the  tailcone  from  releasing  from 
the  airplane  when  actuated.  This 
condition,  if  not  corrected,  could  result 
in  tihe  inability  of  passengers  and  crew 
members  to  exit  through  the  tail  of  the 
airplane  diuing  an  emergency 
evacuation. 

Since  issuance  of  that  AD,  there  have 
been  a  number  of  tailcone  release 
handles  that  have  been  found  broken  or 
cracked.  The  McDonnell  Douglas 
Corporation  and  the  FAA  have 
investigated  this  problem  and  have 
determined  that  the  currently-installed 
internal  and  external  tailcone  release 
system  handles  cannot  adequate^ 
support  a  sideload.  A  modified  handle 
recently  has  been  developed,  the  design 
of  which  precludes  the  addressed 
cracking/breakiufi  problems. 

The  FAA  has  also  received  reports  of 
a  number  of  other  discrepancies  with 
the  tailcone  release  system,  which  are 
currently  being  evaluated  for  possible 
mandatory  corrective  action. 


The  FAA  has  revrenved  and  approved 
McDonnell  Douglas  Service  Bulletin  5i- 
245.  Revision  1,  dated  (me  12. 1991. 
i^ich  describes  procedures  for 
replacing  or  modifying  the  axtemal  and 
external  tailcone  release  system  cable 
and  handle  assemblies. 

The  FAA  has  also  reviewed  and 
approved  McDonnell  Doh^s  Alert 
Service  Bulletin  AS8-24S,  Revtuon  1, 
dated  February  8. 1491.  which  has  beea 
revised  to  include  procedures  for 
extemal  andintemal  inspections  of  the 
tailcone  release  system  assembly,  which 
were  formerly  contained  in  Alert 
Service  Bulletin,  ASS-242.  dated 
December  20, 1990  (the  servioe  bulletin 
cited  in  AD  91-02-13):  and  te  revise  the 
functional  testing  procedures. 

(Note:  The  erigtnal  issue  of  this  alert 
service  bulletin,  which  was  cited  in  AD  91- 
02-13.  contains  instnictioni  only  for  the 
functional  test.l 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  AD  91-02-13 
with  a  new  airworthiness  directive  that 
would  continue  to  require  inspections  of 
the  tailcone  release  handles  for  cracks, 
and  functional  testing  of  the  tailcone 
release  system:  and  would  require 
eventual  replacement  or  modiiicatioa  of 
the  internal  and  external  tailcone 
release  system  cable  and  handle 
assemblies  in  accordance  with  Service 
Bulletin  53-245,  Revision  1.  previously 
described. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  furd>er 
rulemaking. 

There  are  approximately  ^0  Model 
DC-9-10,  -2a  -3a  -W,  and  -SO  series 
airplanes  and  C-*  (Militarj)  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  It  is  estimated  that  590 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  5  manhonrs  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  S55 
per  manhour.  The  cost  of  parts  io 
accomplish  the  modification  is 
approximately  $1,370  per  airplane. 
Based  on  these  figures,  the  total  oost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $970,550. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  (he  national  government  and 
the  States,  or  on  the  distribution  of 
power  cuid  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have-sufficient  federalism 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
28. 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-M9. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6867  and  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Dou^as:  Docket  No.  91-NM-136- 
AD.  Supersedes  AD  91-02-13. 

Applicability:  Model  DC-9-10.  -20,  -30.  -40, 
and  -50  series  airplanes  and  C-9  (Military) 
series  airplanes,  operating  in  a  passenger  or 
passenger/cargo  configuration;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

Note:  The  requirements  of  this  AD  become 
applicable  at  the  time  an  airplane  in  an  all- 
cargo  configuration  is  converted  to  a 
passenger  or  passenger/cargo  configuration. 

To  confirm  proper  operation  and 
maintenance  and  to  prevent  failure  of  the 
tailcone  release  system,  accomplish  the 
following: 

(a)  Within  60  days  after  February  11. 1991 
(the  effective  date  of  AD  91-02-13, 
Amendment  3»-«867),  unless  previously 
accomplished  within  the  last  60  days,  inspect 
the  interior  and  exterior  tailcone  release 
handles  for  cracks,  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  A53-242,  dated 
December  20, 1990.  or  Alert  Service  Bulletin 
A53-243,  Revision  1,  dated  February  &  1991; 
and  accomplish  a  tailcone  release  system 
functional  test  in  accordance  with  the 


Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  A53-243,  dated 
January  10, 1991,  or  Revision  1.  dated 
February  8, 1991. 

(1)  Cracked  or  broken  tailcone  release 
handles  must  be  replaced  prior  to  further 
flight. 

(2)  Discrepancies  in  the  operation  of  the 
tailcone  release  system  found  as  a  result  of 
the  functional  test  must  be  repaired  prior  to 
further  flight 

(b)  Repeat  the  inspection  of  the  interior  and 
exterior  tailcone  release  handles  and  conduct 
the  functional  test  required  by  paragraph  (a) 
of  this  AD  at  intervals  not  to  exceed  3.000 
flight  hours  or  15  months,  whichever  occurs 
first 

(c)  Report  any  cracked  or  broken  tailcone 
release  handles  or  any  discrepancies  found 
during  the  accomplishment  of  the  inspection 
and  functional  tests  required  by  paragraph 
(a)  of  this  AD  to  the  Manager,  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street  Long  Beach,  California  90806-2425, 
within  30  days  after  discovery.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1990  (Pub.  L  96-511)  and  have  been  assigned 
OMB  Control  Number  2120-0058. 

(d)  Within  90  days  after  the  effective  date 
of  this  AD  replace  or  modify  the  internal  and 
external  tailcone  release  system  cable  and 
handle  assemblies,  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  53-245,  Revision  1. 
dated  June  12. 1991.  Accomplishment  of  such 
replacement  or  modification  constitutes 
terminating  action  for  the  repetitive 
inspections  of  the  interior  and  exterior 
tailcone  release  handles  for  cracks,  as 
required  by  paragraph  (b)  of  this  AD. 
However,  the  repetitive  functional  checks  of 
the  tailcone  release  system  required  by 
paragraph  (b)  of  this  AD  must  continue  to  be 
accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal,  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
McDonnell  Douglas  Corporation,  Post  Office 
Box  1771.  Long  Beach.  California  90801,  attn: 
Business  Unit  Manager,  Technical 
Publications,  Technical  Administration 
Support,  C1-L5B.  These  documents  may  be 
examined  at  the  FAA.  Northwest  Mountain 
Region.  Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington,  or 
the  Los  Angeles  Aircraft  Certification  Office, 


3229  East  Spring  Street  Long  Beach. 
California. 

Issued  in  Rentoa  Washington,  on  July  23. 
1991. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-18468  Filed  ft-2-91;  6:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 
15  CFR  Part  801 
[Docket  No.  910761-1161] 
RIN  0691-AA17 

International  Services  Surveys:  BE-20 
Benchmark  Survey  of  Selected 
Services:  Transactions  With 
Unaffiliated  Foreign  Persons— 1991 

agency:  Bureau  of  Economic  Analysis, 

Commerce. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Economic 
Analysis  is  proposing  to  amend  15  CFR 
part  801  by  revising  5  801.10  to  set  forth 
reporting  requirements  for  the  BE-20 
Benchmark  Survey  of  Selected  Services 
Transactions  With  Unaffdiated  Foreign 
Persons — 1991;  existing  S  801.10,  which 
contains  the  rules  for  tiie  last  (1986) 
benchmark  siUT^ey.  is  being  deletecL 

The  BE-20  benchmark  survey  is 
conducted  by  the  Bureau  of  Economic 
Analysis  (BEA).  U.S.  Department  of 
Commerce,  imder  the  International 
Investment  and  Trade  in  Services 
Survey  Act  It  is  taken  once  every  5 
years  and  is  intended  to  cover  the 
universe  of  selected  U.S.  services 
transactions  with  unaffiliated  foreign 
persons.  In  nonbenchmark  years,  the 
data  from  the  survey  are  used  to  derive 
universe  estimates  of  these  transactions 
based  on  sample  data  collected  in  the 
BE-22  annual  follow-on  survey  to  the 
BE-20.  The  information  gathered  is 
needed  primarily  to  support  U.S.  trade 
policy  initiatives  on  international 
services  and  to  compile  the  U.S.  balance 
of  payments  and  the  national  income 
and  product  accotmts. 

Two  major  changes  to  the  BE-20 
survey  are  set  forth  in  these  proposed 
rules; 

(1)  The  exemption  criteria  for  the 
survey  are  being  changed  to 
significantly  improve  the  coverage  of  the 
survey  and  the  accuracy  of  the 
geographic  detail  obtained  for  critical 
services,  such  as  data  base  and  other 
information  services,  computer  and  data 
processing  services,  etc.,  and 


(2)  Several  services  not  prev 
included  in  the  survey  are  beii 
Specifically,  data  on  receipts  c 
paymebts  for  the  sale,  purchat 
of  rights  to  natural  resources;  ( 
related  to  purchases  of  primar 
insurance;  and  miscellaneous 
disbursements,  consisting  of  n 
gathering  costs  of  broadcaster 
print  media,  production  costs  i 
broadcasters  and  motion  pictv 
producers,  and  costs  of  mainti 
business  promotion,  sales,  or 
representative  offices  or  of  pa 
in  foreign  trade  shows  will  be 
for  the  first  time. 
DATES:  Comments  on  these  pr 
rules  will  receive  consideratio 
submitted  in  writing  on  or  bef 
September  IS.  1991. 
AIXMESSES:  Comments  may  fa 
to  the  Office  of  the  Chief,  hite 
Investment  Division  (BE^-50).  1 
Economic  Analysis,  U.S.  Deps 
Commerce,  Washington,  DC  2 
hand  delivered  to  room  1008, ' 
Building.  1401  K  Street  NW., 
Washington.  DC  20005.  Comm 
be  available  for  public  inspec 
room  1008,  Tower  Building,  bf 
a.m.  and  4:30  pjn..  Monday  th 
Friday. 

FOR  FURTHER  INFORMATION  C( 

Betty  L  Barker,  Chief.  Interna 
Investment  Division  (BE-50),  1 
Economic  Analysis,  U.S.  Depi 
Commerce,  Washington,  DC  2 
phone  (202)  523-0659. 
SUPPl£M£NTARY  tNFORMATKM 
proposing  to  amend  15  CFR  p< 
revising  i  801.10  to  set  forth  r 
requirements  for  the  BE-20,  B 
Survey  of  Selected  Services 
Transactions  With  Unaffiliatt 
Persons — 1991.  The  siirvey  is 
by  the  Bureau  of  Economic  A 
(BEA).  U.S.  Department  of  Co 
under  the  International  Invesi 
Trade  in  Services  Survey  Act 
94-472,  90  SUt  2059,  22  U.S.C 
3108,  as  amended  by  Pub.  L.  £ 
Pub.  L  101-533).  Section  4(a) 
provides  that  "The  President 
the  extent  be  deems  necessar 
feasible—*  *  *  (4)  conduct  * 
benchmark  surveys  with  reap 
in  services  between  unaffilial 
States  persons  and  foreign  pe 
*  *  *".  In  secUon  3  of  Execut 
11961.  as  amended  by  Execut 
12518,  the  President  delegate( 
authority  under  the  Act  as  co 
intematioiul  trade  in  service: 
Secretary  of  Commerce,  who 
redelegated  it  to  BEA 

The  ro-20  survey  is  condui 
every  5  years.  The  new  surve 
cover  1901;  the  last  survey  wi 


londay.  August  5,  1991  /  Proposed  Rules 


Fedgral  Regigtei  /  Vol.  S6.  No.  150  /  Monday.  August  5.  1991  /  Propoaed  Rules 37171 


uctions  of  McDonnell 
Bulletin  A53-243,  dated 
^vision  1,  dated 

!n  tailcone  release 
ced  prior  to  further 

the  operation  of  the 
n  found  as  a  result  of 
It  be  repaired  prior  to 

ction  of  the  interior  and 
le  handles  and  conduct 
lired  by  paragraph  (a) 
not  to  exceed  3,000 
hs,  whichever  occurs 

ed  or  broken  tailcone 
discrepancies  found 
nent  of  the  inspection 
:|uired  by  paragraph 
anager,  Los  Angeles 
)frice,  3229  East  Spring 
lifomia  90806-2425, 
jcovery.  Information 
I  contained  in  this 
pproved  by  the  Office 
dget  (OMB)  under  the 
work  Reduction  Act  of 
id  have  been  assigned 
2120-0056. 

"ter  the  effective  date 
lodify  the  internal  and 
le  system  cable  and 
iccordance  with  the 
ctions  of  McDonnell 
n  5^-245.  Revision  1, 
complishment  of  such 
a  tion  constitutes 
he  repetitive 
lor  and  exterior 
s  for  cracks,  as 
:b)  of  this  AD. 
!  functional  checks  of 
tem  required  by 
]  must  continue  to  be 

thod  of  comphance  or 
liance  time,  which 
level  of  safety,  may 
I  by  the  Manager,  Los 
cation  Office  (ACO), 
te  Directorate, 
mid  be  forwarded 
al.  Maintenance 
:cur  or  comment  and 
iger,  Los  Angeles 

its  may  be  issued  in 
1.197  and  21.199  to 
ase  in  order  to 
ments  of  this  AO. 
ly  this  directive  who 
ed  the  appropriate 
the  manufacturer 
request  to 

poration.  Post  Office 
ialifomia  90801,  attn: 
Technical 
Administration 
documents  may  be 
orthwest  Mountain 
jne  Directorate,  1601 
>n.  Washington,  or 
:  Certification  Office, 


3229  East  Spring  Street  Long  Beach. 
California. 

Issued  in  Renton.  Washington,  on  July  23. 
1991. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-18468  Filed  8-2-91;  6:45  amj 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 
15  CFR  Part  801 
[Docket  No.  910761-1161] 
RIN  0691-AA17 

International  Services  Surveys:  BE-20 
Benctimark  Survey  of  Selected 
Services;  Transactions  With 
Unaffiliated  Foreign  Persons— 1991 

agency:  Bureau  of  Economic  Analysis. 
Commerce. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Economic 
Analysis  is  proposing  to  amend  15  CFR 
part  801  by  revising  5  801.10  to  set  forth 
reporting  requirements  for  the  BE-20 
Benchmark  Survey  of  Selected  Services 
Transactions  With  Unaffiliated  Foreign 
Persons — 1991;  existing  S  801.10.  which 
contains  the  rules  for  the  last  (1986) 
benchmark  survey,  is  being  deleted. 

The  BE-20  benchmark  survey  is 
conducted  by  the  Bureau  of  Economic 
Analysis  (BEA).  U.S.  Department  of 
Commerce,  under  the  International 
Investment  and  Trade  in  Services 
Survey  Act.  It  is  taken  once  every  5 
years  and  is  intended  to  cover  the 
universe  of  selected  U.S.  services 
transactions  with  unaffiliated  foreign 
persons.  In  nonbenchmark  years,  the 
data  from  the  survey  are  used  to  derivB 
universe  estimates  of  these  transactions 
based  on  sample  data  collected  in  the 
BE-22  annual  follow-on  survey  to  the 
BE-20.  The  information  gathered  is 
needed  primarily  to  support  U.S.  trade 
policy  initiatives  on  international 
services  and  to  compile  the  U.S.  balance 
of  payments  and  the  national  income 
and  product  accounts. 

Two  major  changes  to  the  BE-20 
survey  are  set  forth  in  these  proposed 
rules;  . 

(1)  The  exemption  criteria  for  the 
survey  are  being  changed  to 
significantly  improve  the  coverage  of  the 
survey  and  the  accuracy  of  the 
geographic  detail  obtained  for  critical 
services,  such  as  data  base  and  other 
information  services,  computer  and  data 
processing  services,  etc.,  and 


(2)  Several  services  not  previously 
included  in  the  survey  axe  being  added. 
Specifically,  data  on  receipts  and 
paymebts  for  the  sale,  purchase,  or  use 
of  rights  to  natural  resources;  claims 
related  to  purchases  of  primary 
insurance;  and  miscellaneous 
disbursements,  consisting  of  news- 
gathering  costs  of  broadcasters  and  the 
print  media,  production  costs  of 
broadcasters  and  motion  picture 
producers,  and  costs  of  maintaining 
business  promotion,  sales,  or 
representative  offices  or  of  participating 
in  foreign  trade  shows  will  be  collected 
for  the  first  time. 

dates:  Comments  on  these  proposed 
rules  will  receive  consideration  if 
submitted  in  writing  on  or  before 
September  19. 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Office  of  the  Chief,  international 
Investment  Division  (BE^-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  or 
hand  delivered  to  room  1008,  Tower 
Building.  1401  K  Street.  NW., 
Washington.  DC  20005.  Comments  will 
be  available  for  public  inspection  in 
room  1008,  Tower  Building,  between  8:30 
a.m.  and  4:30  pjiL,  Monday  through 
Friday. 

FOR  FVWTMER  INFORMATION  CONTACT: 

Betty  L  Barker,  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  (202)  523-0659. 
SUPPLEMENTARY  INFORMATION:  BEA  is 
proposing  to  amend  15  CFR  part  801  by 
revising  S  801.10  to  set  forth  reporting 
requirements  for  the  BE-20,  Benchmark 
Survey  of  Selected  Services 
Transactions  With  Unaffiliated  Foreign 
Persons — 1991.  The  sutrvey  is  conducted 
by  the  Bureau  of  Economic  Analysis 
(BEA),  U.S.  Department  of  Commerce, 
under  the  International  Investment  and 
Trade  in  Services  Survey  Act  (Pub.  L 
94^72,  90  Stat.  2059,  22  U3.C  3101- 
3108,  as  amended  by  Pub.  L.  98-^3  and 
Pub.  L  101-^3).  Section  4(a]  of  the  Act 
provides  that  "The  President  shall,  to 
the  extent  he  deems  necessary  and 
feasible—*  *  *  (4)  conduct  *  *  * 
benchmark  surveys  with  respect  to  trade 
in  services  between  unaffiliated  United 
States  persons  and  foreign  persons 
*  *  *".  In  section  3  of  Executive  Order 
11961,  as  amended  by  Executive  Order 
12518,  the  President  delegated  the 
authority  under  the  Act  as  coocems 
international  trade  in  services  to  the 
Secretary  of  Commerce,  who  has 
redelegated  it  to  BEA 

The  ro-20  survey  is  conducted  once 
every  5  years.  The  new  survey  will 
cover  1961;  the  last  survey  was 


conducted  for  1988.  The  survey  is 
intended  to  cover  the  universe  of 
selected  U.S.  services  transactions  with 
unaffiliated  foreign  persons.  In 
nonbenchmark  years,  universe  estimates 
of  these  transactions  are  derived  from 
reported  sample  data  by  extrapolating 
forward  the  universe  data  collected  in 
the  BE-20  benchmark  survey.  The  data 
are  needed  to  support  U.S.  trade  policy 
initiatives,  including  bilateral  and 
multilateral  trade  negotiations,  on 
international  services,  compile  the  US. 
balance  of  payments  and  national 
income  and  product  accounts,  assess 
U.S.  competitiveness  in  international 
trade  in  services,  and  improve  the 
ability  of  U.S.  businesses  to  identify  and 
evaluate  market  opportunities  for 
services  trade. 

Two  major  changes  to  the  survey 
since  it  was  last  conducted  for  1986  are 
refiected  in  these  proposed  rules: 

(1)  The  Exemption  Criteria  for  the 
Survey  are  Being  Changed  to 
Significantly  Improve  the  Coverage  of 
the  Survey  and  the  Accuracy  of  the 
Geographic  Detail  Obtained  for  Critical 
Services 

For  the  1966  BE-20  survey,  the 
threshold  for  mandatory  reporting  was 
$250,000  per  transaction,  that  is,  ii  an 
individual  transaction  in  any  covered 
service  exceeded  $250,000  during  the 
year,  it  had  to  be  reported.  (A 
transaction  was  defined  as  the  sum  of 
all  purchases,  or  the  sum  of  all  sales,  of 
a  particular  service  between  a  given 
U.S.  person  and  a  given  foreign  person 
during  the  year.)  Such  transactions  had 
to  be  reported  by  type,  disaggregated  by 
country.  Smaller  transactions  in  each 
service  were  requested  to  be  reported 
voluntarily,  in  aggregate  for  all  foreign 
countries  combined,  if  the  total  of  such 
transactions  exceeded  $500,000. 

For  the  1991  survey.  BEA  proposes  to 
require  respondents  to  report  sales  for  a 
given  service  if  total  sales  of  that  service 
exceed  $500,000,  and  to  report  purchases 
if  total  purchases  of  that  service  exceed 
$500,000.  Such  services  must  be 
disaggregated  by  country.  For  those 
types  of  services  for  which  sales  or 
purchases  total  $5Oa0OO  or  less,  data  are 
requested  to  be  reported  voluntarily,  in 
aggregate  for  all  foreign  countries 
combined. 

The  $250,000  per-transaction 
exemption  level  used  in  the  1986  survey 
did  not  provide  adequate  information  on 
many  services  for  two  reasons:  It  caused 
a  large  proportion  oi  the  services  to  be 
reported  only  voluntarily  by  type, 
without  any  country  detail,  and  it  also 
resulted  in  a  significant  proportion  of 
services  transactions  not  being  reported 
ataU. 


Data  by  individual  foreign  country 
and  by  type  of  service  cross  classified 
by  country  are  available  only  fiom  the 
mandatory  sections  of  the  survey.  Data 
by  type  cross  classified  by  country  are 
particularly  crucial  for  the  conduct  of 
successful  trade  negotiations  on 
international  services.  For  example,  a 
bilateral  treaty  to  reduce  a  foreign 
country's  barriers  to  U.S.  exports  of  data 
base  and  other  information  services 
cannot  be  negotiated  or  evaluated  on 
the  basis  of  estimates  of  only  the  sales 
of  such  services  worldwide  by  all  U.S. 
persons  combined;  what  is  needed  are 
complete  and  accurate  estimates  of 
transactions  of  U.S.  companies  in  dte 
particular  service  with  that  foreign 
country  alone.  Data  by  country  are  also 
needed  for  compiling  and  analj-zing  the 
U.S.  balance  of  payments  accounts. 

BEA  requested  that  smaller 
transactions  be  reported  vohmtarily  in 
1986,  in  aggregate  for  aD  countries 
combined,  for  two  reasons.  First,  it 
wanted  to  obtain  a  rough  estimate  of  the 
amount  of  data  being  missed  by  the 
mandatory  reporting  requirement,  for 
use  in  evaluating  the  effectiveness  of  the 
$250,000  per-transaction  exemption  level 
used  in  1986  and  in  considering 
alternative  levels,  as  necessary,  to 
ensure  adequate  coverage  in  subsequent 
benchmark  surveys.  It  should  be  noted 
that  the  S25a00O  per-transaction  level  in 
the  1986  survey — the  first  benchmaik 
survey  of  services  conducted  by  BEA — 
was  a  compromise  reached  after 
considerable  discussion  with 
respondents  about  the  adequacy  and 
burden  of  alternative  levels.  At  that 
time,  no  data  were  availabie  on  which 
to  judge  the  adequacy  of  that,  or  any 
other,  level.  Second,  by  combining  the 
albeit  fragmentary  infomation  from  the 
voluntary  sections  of  the  Ibrm  with  the 
data  from  the  mandatory  sectioos,  BEA 
wanted  to  obtain  at  least  a  rough, 
aggregate  estimate  of  total  sales  and 
purchases  of  the  various  covered 
services,  even  though  it  recognized  that 
such  an  aggregate  estimate  bad  only 
limited  uses.  Detailed  data  by  country 
and  by  type  of  service  cross  classified 
by  country  were  not  requested  to  be 
reported  voluntarily  because  it  was  felt 
that  respondents  would  be  unwilling  to 
provide  such  detailed  information  on  a 
voluntary  basis. 

The  large  size  of  the  data  reported 
voluntarily  (not  by  country)  in  the  1986 
BE-20  (and  in  the  BE-22  annual  follow- 
on  survey  for  1987  forward,  which  had 
the  same  exemption  level)  indicated  that 
the  $250,000  per-transaction  exemption 
level  for  mandatory  reporting  was 
clearly  inadequate  to  obtain  the 
complete  and  accurate  information  by 
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country,  and  by  tj-pe  of  senice  cross 
classified  by  country,  required  for 
analytical  and  policy  purposes.  The 
voluntary  data  accounted  for  over  one- 
half  of  the  totals  for  a  number  of 
important  services.  Also,  for  every 
service  covered  by  the  BE-20  except 
telecommunications,  construction,  and 
insurance,  the  voluntary  data  accounted 
for  23  percent  or  more  of  total  sales  or 
total  purchases  (including  both  the 
voluntary  and  mandatory  data)  in  at 
least  one  recent  year. 

In  addition  to  inadequate  coverage  of 
many  services  by  country  and  by  tj^je 
cross  classified  by  country,  the  $250,000 
per-transaction  exemption  level  caused 
a  significant  amount  of  services  to  not 
be  reported  at  all.  Evidence  of  this  is 
provided  in  the  BE-22  annual  follow-on 
surveys.  In  those  surveys,  companies 
that  claimed  exemption  from  mandatory 
reporting  because  they  had  no 
indi\idual  transaction  of  more  than 
$250,000.  and  that  did  not  report  data 
voluntarily,  were  asked  to  indicate  the 
rough  size  ranges  of  their  total  sales  and 
total  purchases  of  all  covered  services 
combined.  Some  companies  indicated 
that,  even  though  their  transactions 
were  small  individually,  they  were 
sizable  in  total.  The  1988  BE-20  may 
also  have  missed  transactions  of 
companies  that  would  have  claimed 
exemption  from  reporting  but  were  not 
contacted  by  BEA  and  small 
transactions  of  companies  that  reported 
only  in  the  mandatory  sections  of  the 
survey,  and.  thus,  did  not  provide  data 
on  their  small  transactions  in  the 
voluntary  section. 

For  receipts,  coverage  problems  are 
particularly  serious  in  data  base  and 
other  information  services:  computer 
and  data  processing  services;  and  legal 
services.  For  payments,  large  and 
persistent  coverage  problems  are 
evident  in  legal  services:  educational 
and  training  services:  and  performing 
arts.  For  most  other  covered  services, 
coverage  problems  are  sizable  in  some 
years  but  not  in  others. 

The  expected  improvement  in 
mandatory  coverage  outside 
telecommunications,  insurance,  and 
construction  is  signiricant  under  the 
proposed  exemption  level.  Based  on 
data  from  the  1989  BE-22  survey.  BEA 
estimates  that  sales  reported  in  the 
mandatory  section  of  the  survey  for  the 
15  covered  services  excluding 
telecommunications  would  have  been 
$3,715  million  under  the  proposed 
exemption  level  instead  of  $2,541 
million,  an  increase  of  48  percent  For 
1989  purchases.  BEA  estimates  that  data 
reported  for  the  same  15  services  would 


have  been  $1,037  million  instead  of  $756 
million,  an  increase  of  37  percent 

(2)  Several  Services  not  Previously 
Covered  by  the  BE-20  Survey  Are  Being 
Added 

BEA  proposes  to  broaden  the 
coverage  of  the  BE-20  to  include  several 
additional  services.  The  addition  of 
these  services  will  fill  several  of  the 
remaining  major  gaps  in  Government 
statistics  on  international  services 
transactions.  A  new  schedule  would 
cover  receipts  and  payments  for  the 
purchase,  sale,  or  use  of  rights  to  natural 
resources,  such  as  oil  production 
royalties.  Another  new  schedule  would 
cover  a  variety  of  miscellaneous 
disbursements,  consisting  of  news- 
gathering  costs  of  broadcasters  and 
print  media,  production  costs  of 
broadcasters  and  motion  picture 
producers,  disbursements  to  maintain 
business  promotion,  sales,  or 
representative  offices,  and 
disbursements  for  participating  in 
foreign  trade  shows.  BEA  would  also 
begin  collecting  data  on  claims  related 
to  purchases  of  primary  insurance;  only 
purchases  of  primary  insurance  (i.e.. 
premiums  paid)  are  currently  covered. 

One  other  change  reflected  in  these 
proposed  rules  for  the  1991  BE-20  survey 
was  first  made  In  the  1987  BE-22  annual 
follow-on  survey  to  the  1988  BE-2a  That 
change  is  to  delete  coverage  of 
purchases  and  sales  of  prepackaged 
computer  software  from  the  computer 
and  data  processing  services  category 
for  purposes  of  this  survey.  This  change 
was  recommended  during  OMB's 
clearance  of  the  1987  BE-22  survey  by 
potential  respondents  on  the  basis  that 
transactions  in  prepackaged  software 
are  transactions  in  goods  Instead  of  in 
services. 

During  the  design  of  the  1991  BE-20 
survey.  BEA  consulted  extensively  with 
both  data  users  and  respondents  on 
preliminary  proposals  for  the  survey.  On 
March  7. 1991.  it  mailed  a  letter  to  50 
data  users  and  respondents,  outlining  its 
preliminary  proposals.  In  that  letter, 
BEi\  proposed  changing  the  exemption 
criteria  for  the  survey  to  require 
reporting  of  sales  if  total  sales  for  all 
covered  services  combined  (rather  than 
of  only  a  given  type  of  service)  exceeded 
$500.(XX)  and  reporting  purchases  if  total 
purchases  for  all  covered  services 
combined  exceeded  $500,000.  In  a 
meeting  with  BEA  staff  on  April  28. 
representatives  of  the  Business  Ck>uncil 
on  the  Reduction  of  Paperwork  (BCORP) 
expressed  concern  about  the  burden  of 
such  an  exemption  level.  As  a  result 
BEA  changed  its  proposal  to  apply  the 
$500,000  exemption  level  to  total  sales  of 
each  type  of  service  separately,  rather 


than  to  total  sales  of  all  covered 
services  combined.  This  change 
eliminates  reporting  of  those  individual 
services  for  which  purchases  or  sales 
were  $500,000  or  less  but  which,  when 
combined  with  purchases  or  sales  of  all 
other  covered  services,  would  sum  to 
more  than  $500.00a 

BEA  also  considered  continuing  to 
base  the  exemption  level  upon  the  size 
of  an  individual  transaction  but  to  lower 
the  threshold  for  mandatory  reporting 
from  $250,000.  BEA  decided  not  to  do  so 
for  two  reasons.  First  BEA  has  no 
information  on  the  amount  of  data  that 
would  be  reported  under  alternative 
threshold  amounts,  and  therefore  does 
not  know  what  level  would  provide 
adequate  coverage  of  each  service. 
(Anecdotal  evidence  suggests  that  for 
some  services,  such  as  computer  and 
data  processing  services,  or  data  base 
and  other  information  services,  the 
exemption  level  probably  would  have  to 
be  set  near  zero  to  assure  adequate 
coverage.)  Second,  BEA  received  a 
number  of  exemption  claims  from 
companies  that  checked  the  exemption 
claim  box  indicating  they  had  more  than 
$10  milhon  in  total  sales  or  total 
purchases  but  no  one  transaction  of 
$250,000  or  more.  Exempt  companies 
that  checked  that  box  might  have  had 
$10.1  million  in  transactions  or  $100 
million  in  transactions;  BEA  has  no 
basis  to  judge,  but  the  amounts  involved 
are  potentially  sizable.  Also  many 
companies  reported  sizable  amounts  of 
data  only  voluntarily,  not  disaggregated 
by  individual  foreign  country.  The 
proposed  exemption  level  would  assure 
that  the  companies  that  are  the  largest 
purchasers  or  sellers  of  a  particular 
service  would  be  required  to  report  data 
by  hidividual  foreign  country. 

In  its  consideration  of  whether  or  not 
to  add  services  to  the  1991  BE-20 
survey,  BEA  recognized  that  one  of  the 
major  remaining  gaps  in  U.S. 
Government  statistics  on  international 
services  is  the  lack  of  information  on 
financial  services.  However,  BEA 
decided  not  to  propose  the  addition  of 
questions  related  to  fmancial  services 
now.  but  is  studying  possible  ways  to 
obtain  information  on  such  services, 
including  adding  questions  to  the  1992 
BE-22  survey.  BEA  also  decided  not  to 
propose  adding  questions  at  this  time  on 
a  number  of  nonHnancial  services, 
including  medical  services,  merchant 
trader  commissions,  real  estate 
commissions,  Hnder's  fees,  and 
clearance  of  credit  card  vouchers. 

In  the  meeting  with  representatives  of 
BCORP,  it  was  suggested  that  BEA  stop 
covering  several  of  the  smallest  services 
on  the  survey,  because  the  cost  to 
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Paperwork  Reductioo  Act . 
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Washington,  DC  20503. 
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than  to  total  sales  of  all  covered 
services  combined  This  change 
eliminates  reporting  of  those  individual 
services  for  which  purchases  or  sales 
were  $500,000  or  less  but  which,  when 
combined  with  purchases  or  sales  of  all 
other  covered  services,  would  sum  to 
more  than  $500,00a 

BEA  also  considered  continuing  to 
base  the  exemption  level  upon  the  size 
of  an  individual  transaction  but  to  lower 
the  threshold  for  mandatory  reporting 
from  $250,000.  BEA  decided  not  to  do  so 
for  two  reasons.  First.  BEA  has  no 
information  on  the  amount  of  data  that 
would  be  reported  under  alternative 
threshold  amounts,  and  therefore  does 
not  know  what  level  would  provide 
adequate  coverage  of  each  service. 
(Anecdotal  evidence  suggests  that  for 
some  services,  such  as  computer  and 
data  processing  services,  or  data  base 
and  other  information  services,  the 
exemption  level  probably  would  have  to 
be  set  near  zero  to  assure  adequate 
coverage.)  Second,  BEA  received  a 
number  of  exemption  claims  from 
companies  that  checked  the  exemption 
claim  box  indicating  they  had  more  than 
$10  milHon  in  total  sales  or  total 
purchases  but  no  one  transaction  of 
$250,000  or  more.  Exempt  companies 
that  checked  that  box  might  have  had 
$10.1  million  in  transactions  or  $100 
million  in  transactions;  BEA  has  no 
basis  to  judge,  but  the  amounts  involved 
are  potentially  sizable.  Also  many 
companies  reported  sizable  amounts  of 
data  only  voluntarily,  not  disaggregated 
by  individual  foreign  country.  The 
proposed  exemption  level  would  assure 
that  the  companies  that  are  the  largest 
purchasers  or  sellers  of  a  particular 
service  would  be  required  to  report  data 
by  hidividual  foreign  country. 

In  its  consideration  of  whether  or  not 
to  add  services  to  the  1991  BE-20 
survey.  BEA  recognized  that  one  of  the 
major  remaining  gaps  in  U.S. 
Government  statistics  on  international 
services  is  the  lack  of  information  on 
financial  services.  However,  BEA 
decided  not  to  propose  the  addition  of 
questions  related  to  financial  services 
now,  but  is  studying  possible  ways  to 
obtain  information  on  such  services, 
including  adding  questions  to  the  1992 
BE-22  survey.  BEA  also  decided  not  to 
propose  adding  questions  at  this  time  on 
a  number  of  nonfinancial  services, 
including  medical  services,  merchant 
trader  commissions,  real  estate 
commissions,  finder's  fees,  and 
clearance  of  credit  card  vouchers. 

In  the  meeting  with  representatives  of 
BCORP,  it  was  suggested  that  BEA  stop 
covering  several  of  the  smallest  services 
on  the  survey,  because  the  cost  to 


respondents  of  assembling  the  data,  or 
even  of  determining  whether  or  not  they 
had  any  transactions  in  those  services, 
was  not  justified  by  the  small  amounts 
of  data  that  were  reported.  However, 
the  five  smallest  services  (agricultural 
services;  mailing,  reproduction,  and 
commercial  art;  management  of  health 
care  facilities;  accounting,  auditing,  and 
bookkeeping  services;  and  employment 
agencies  and  temporary  help  siipply 
services)  together  account  for  a 
significant  amount  of  data  (more  as  a 
group  than  some  other  services 
individually),  and  dropping  them  would 
adversely  contribute  to  the  statistical 
gap  in  the  U.S.  balance  of  payments 
accounts.  Further,  if  dropped,  BEA 
would  have  difficulty  in  resurrecting 
them  for  the  BE-20  survey  in  5  or  10 
years,  because  it  would  not  know 
whether  or  to  what  extent  they  had 
grown  in  the  interim.  As  a  compromise, 
BEA  proposes  to  continue  including  the 
five  smallest  services  in  the  1991  and 
subsequent  benchmark  surveys,  but 
excluding  them  from  the  BE-22  annual 
surveys  for  nonbenchmark  years  as  long 
as  the  benchmark  surveys  continue  to 
indicate  that  they  are  small. 

BEA  believes  its  current  proposals 
refiect  a  reasonable  balance  between 
the  needs  of  data  users  for  more 
complete,  accurate,  detailed,  and  timely 
data,  and  the  concerns  of  respondents 
about  the  burdens  imposed. 

Copies  of  the  proposed  survey  forms 
may  be  obtained  from:  Office  of  the 
Chief,  International  Investment  Division 
(BE-50),  Bureau  of  Economic  Analysis, 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  phone  (202)  523- 
0659. 

Paperwork  Reduction  Act 

These  proposed  rules  contain  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  4  to  500  hours  per  response, 
with  an  average  of  13.2  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  regarding  the  burden 
estimate,  including  suggestions  for 
reducing  this  burden,  may  be  sent  to 
Director,  Bureau  of  Economic  Analysis 
(BE-1),  U.S.  Department  of  Commerce. 
Washington.  DC  20230;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Paperworic  Reduction  Project  0608-0058, 
Washington,  DC  20503. 


Executive  Order  12291 

BEA  has  determined  that  these 
proposed  rules  are  not  "ma)or*'  as 
defined  in  E.0. 12291  because  they  are 
not  likely  to  result  tn: 

(1)  An  armual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  ot  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12812 

These  proposed  rules  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federahsm  assessment  under  E.O. 
12812. 

Regulatory  FUudbility  Act 

The  General  Counsel  Department  of 
Commerce,  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Business 
Administration,  under  provisions  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
605(b]),  that  this  proposed  rulemaking,  if 
adopted,  will  not  have  a  significant 
economic  impact  an  a  substantial 
number  of  small  entities.  The  exemption 
level  for  the  survey  excludes  most  small 
businesses  from  mandatory  reporting. 
Reporting  is  required  only  if  total  sales 
or  total  purchases  transactions  in  a 
given  type  of  service  with  unaffiliated 
foreigners  exceed  $500,000  during  the 
year.  In  addition.  International  business, 
whether  in  goods  or  services,  tends  to  be 
conducted  mainly  by  the  larger 
companies  in  a  given  industry.  Finally, 
small  businesses  tend  to  have 
specialized  operations  and  activities,  so 
those  that  do  have  reportable 
transactions  will  likely  have  to  report 
only  one  type  of  service;  therefore,  the 
burden  on  them  should  be  relatively 
small. 

List  of  Subjects  in  15  CFR  Part  801 

Economic  statistics.  Balance  of 
payments.  Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Services. 

Dated:  July  30, 1991. 
Allan  H.  Young. 
Dinctor,  Bureau  of  Economic  Analytit. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  part  801  as  follows: 


PART  801-{ AMENDED) 

1.  The  authority  citation  for  15  CFR 
part  801  continues  to  reed  as  foUowa: 

Authority:  5  U.S.C.  301,  22  U5.C  9101-9188. 
and  E.0. 11961.  as  amended 

2.  Section  801.10  is  revised  to  read  as 
follows; 

§  801.10    Rules  and  regulattona  for  tha  BE- 
20,  BenctHnarti  Survey  of  SeHcta d  Sao^— 
Transacttons  Wlt^  UnafWlatwd  Foraign 
Peraon»— 1991. 

A  BE-20,  Benchmark  Survey  of 
Selected  Services  Transactions  With 
Unaffiliated  Foreign  Persons,  will  be 
conducted  covering  companies'  1991 
fiscal  year.  All  legal  authorities, 
provisions,  definitions,  and 
requirements  contained  in  |  801.1 
through  i  801.9(a)  are  apphcable  to  this 
survey.  Additional  rules  and  regulations 
for  the  BE-20  survey  are  given  below. 
More  detailed  instructions  are  given  on 
the  report  form  itself. 

(a)  The  BE-20  survey  consists  of  two 
parts  and  eight  schedules.  Part  I  (Name, 
Address,  and  Determination  of 
Reporting  Status]  requests  information 
needed  to  determine  whether  a  report  is 
required  and  which  schedules  apply. 
Part  II  (Identification  and  Se)ect»l 
Financial  and  Operating  Data  of  \JJ&. 
Reporter)  requests  information  about  the 
reporting  entity.  Each  of  the  eight 
schedules  covers  one  or  more  different 
types  of  services  and  is  to  be  completed 
only  if  the  U.S.  Reporter  has 
transactions  of  the  typefs)  covered  by 
the  particular  schedule. 

(b)  Who  is  to  report  and  transoctions 
to  be  reported.  (1)  Mandatory 
reporting— A  BE-20  report  is  required 
from  each  U.S.  person  who  had 
transactions  (either  sales  or  purchases) 
in  excess  of  S50a000  with  unaffiliated 
foreign  persons  in  any  of  the  servicea 
listed  in  paragraph  (c)  of  this  section 
during  the  U.S.  person's  1991  fiscal  jrear. 

(i)  The  determination  of  whether  a 
U.S.  person  is  subject  to  this  mandatory 
reporting  requirement  may  be 
judgmental,  that  is,  based  on  the 
judgment  of  knowledgeable  persons  in  a 
company  who  can  identify  reportable 
transactions  on  a  recall  basis,  with  a 
reasonable  degree  of  certainty,  without 
conducting  a  detailed  manual  records 
search. 

(ii)  Reporters  who  must  file  pursuant 
to  this  mandatory  reporting  requirement 
must  complete  parts  I  and  II  of  Form  BE- 
20  and  all  applicable  schedules.  The 
total  amounts  of  transactions  applicable 
to  a  particular  schedule  are  to  be 
entered  in  the  appropriate  coiumn(s)  on 
line  1,  section  A  of  the  schedule.  In 
addition,  these  amounts  must  be 
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distributed  below  line  1  to  the 
country(ies)  involved  in  the 
transaction(s). 

(iii)  Application  of  the  $500,000 
exemption  level  to  each  covered  semce 
is  indicated  on  the  schedule  for  that 
particular  service.  It  should  be  noted 
that  an  item  other  than  sales  or 
purchases  may  be  used  as  the  meas>ire 
of  a  given  service  for  purposes  of 
determining  whether  the  threshold  for 
mandatory  reporting  of  the  service  is 
exceeded. 

(2)  Voluntary  reporting — If,  during  the 
U.S.  person's  1991  fiscal  year,  the  U.S. 
person's  total  transactions  (either  sales 
or  purchases)  in  any  of  the  tj-pes  of 
services  listed  in  paragraph  (c)  of  this 
section  are  $500,000  or  less,  the  U.S. 
person  is  requested  to  provide  an 
estimate  of  the  total  for  each  tj-pe  of 
service. 

(i)  Provision  of  this  information  is 
voluntary.  The  estimates  may  be 
judgmental,  that  is,  based  on  recall, 
without  conducting  a  detailed  manual 
records  search. 

(ii)  The  amounts  of  transactions 
reportable  on  a  particular  schedule  are 
to  be  entered  in  the  appropriate 
columnfs)  on  line  32.  section  B  of  the 
schedule;  they  are  not  to  be 
disaggregated  by  country.  Reporters 
filing  voluntary  information  only  should 
also  complete  part  I  (sections  A,  B,  and 
C)  and  part  II  of  Form  BE-20,  answering 
"no"  for  each  type  of  service  listed  in 
part  I,  section  B  and  indicating  in  part  I. 
section  C  that  voluntary  data  are  being 
reported. 

(3)  Any  person  receiving  the  BE-20 
survey  form  from  BEA,  even  if  the 
person  is  not  subject  to  the  mandatory 
reporting  requirement  in  paragraph 
(b](l)  of  this  section,  and  is  not  filing 
information  on  a  voluntary  basis 
pursuant  to  paragraph  (b)(2)  of  this 
section,  must  nevertheless  complete  and 
return  to  BEA  part  I  of  the  form, 
answering  "no"  for  each  type  of  service 
listed  in  part  I.  section  B,  indicating  in 
part  I,  section  C  that  no  voluntary  data 
are  being  reported,  and  indicating  in 
part  I.  section  D  the  basis  for  not 
reporting  data.  This  requirement  is 
necessary  to  ensure  compliance  with 
reporting  requirements  and  efficient 
administration  of  the  Act  by  eliminating 
unnecessary  foUowup  contact. 

(c)  Covered  types  of  sen,  ices.  Only 
the  services  listed  below  are  covered  by 
the  BE-20  survey.  Other  services,  such 
as  transportation,  reinsurance,  fending 
and  borrowing  and  related  fees  and 
charges,  brokerage  fees.  etc..  are  NOT 
covered.  Covered  services  are: 

f  1)  Advertising  ser\'ices.  Preparation 
of  advertising  and  placement  of  such 
advertising  in  media,  including  charges 


for  media  space  and  time.  An 
advertising  agency  selling  services 
should  use  gross  billings  to  unaffiliated 
foreigners  as  the  measure  of  these 
services. 

(2)  Computer  and  data  processing 
services,  excluding  the  value  of 
prepackaged  software.  Data  entry, 
processing  (both  batch  and  remote),  ard 
tabulation:  computer  systems  analysis, 
design,  and  engineering:  custom 
software  and  programming  services; 
rights  to  use.  reproduce,  or  distribute 
computer  software,  whether  custom  or 
prepackaged;  equipment  leasing  (except 
financial  leasing)  integrated  hardware/ 
software  systems;  and  other  computer 
services  (e;g.,  timesharing,  maintenance, 
and  repair).  Excludes  the  value  of 
prepackaged  software. 

(3)  Data  base  and  other  information 
sen'ices.  Business  and  economic  data 
base  8en,'ices,  including  business  news, 
stock  quotation,  and  financial 
information  8er\'ices;  medical,  legal, 
technical,  demographic  bibliographic, 
and  similar  data  base  8er\'ices:  general 
news  services,  such  as  those  provided 
by  a  news  syndicate;  and  other 
information  services,  including 
reservation  systems  and  credit  reporting 
and  authorization  systems. 

(4)  Telecommunications  sen-ices,  (i) 
Message  telephone  services 
(communications  carriers  only) — 
Receipts  from  foreign  persons 
(communications  companies  and  postal, 
telephone,  and  telegraph  agencies 
(PTTs))  for  own  share  of  revenues  for 
transmitting  messages  originating 
abroad  to  U.S.  destinations,  and  payouts 
to  foreign  persons  (communications 
companies  and  PTT's)  for  their  share  of 
revenues  for  transmitting  messages 
originating  in  the  United  States  to 
foreign  destinations. 

(ii)  Private  leased  channel  services — 
Receipts  from  foreign  persons  for 
circuits  and  channels  terminating  in  the 
United  States  and  for  circuits  and 
channels  between  foreign  points,  and 
payouts  to  foreign  persons  for  leased 
channels  and  circuits  terminating  in 
foreign  countries. 

(iii)  Telex,  telegram,  and  other  jointly 
provided  (basic)  services — Includes 
telex  and  telegram  services,  packet 
switched  services  when  not  offered  in 
cormection  with  enhanced  services,  and 
other  regulated  ser\ices  of  the  type 
reportable  to  the  FCC  on  Report  4361. 

(iv)  Value-added  (enhanced) 
services — ^Telecommunications  services 
that  add  value  or  function  above  and 
beyond  the  telecommunications 
transport  services  that  deliver  the  value- 
added  services  to  end  users.  They  can 
include  electronic  mail,  voice  mail,  code 
and  protocol  processing,  and 


management  of  data  networks;  facsimile 
services  and  videoconferencing;  and 
other  value-added  (enhanced]  services, 
(v)  Support  services — Services  related 
to  the  maintenance  and  repair  of 
telecommunications  equipment;  ground 
station  services:  capacity  leasing  for 
transiting;  and  launching  of 
communications  satellites. 

(5)  Agricultural  services — Soil 
preparation  services,  crop  services, 
veterinary  and  other  animal  services, 
farm  labor  and  management  scr\'ices. 
and  landscape  and  horticultural 
sen'ices. 

(6)  Research,  development,  and 
testing  services.  Commercial  and 
noncommercial  research,  product 
development  services,  and  testing 
services.  Excludes  medical  and  dental 
laboratory  services. 

(7)  Management,  consulting,  and 
public  relations  services.  Management 
8er\'ices.  except  management  of  health 
care  facilities  (see  paragraph  (c)(8)  of 
this  section);  consulting  services,  except 
consulting  engineering  services  related 
to  actual  or  proposed  construction  or 
mining  services  projects  (see  paragraph 
(c)(20)  of  this  section)  and  computer  . 
consulting  (see  paragraph  (c)(2)  of  this 
section);  and  public  relations  services, 
except  those  that  are  an  integral  part  of 
an  advertising  campaign  (see  paragraph 
(c](l]  of  this  section).  Excludes 
management  and  operation  of  a  foreign 
business  by  a  US.  person,  or  of  a  U.S. 
business  by  a  foreign  person,  where 
operating  staff  as  well  as  management  h 
provided.  (Generally,  such  operations 
would  be  deemed  to  constitute  a  foreign 
affiliate  of  the  U.S.  person,  or  a  U.S. 
affiliate  of  the  foreign  person,  to  be 
reported  in  BEA's  direct  investment 
surveys  rather  than  in  this  survey.) 

(8)  Management  of  health  care 
facilities.  Management  of  hospitals, 
nursing  homes,  and  other  health  care 
facilities.  If  operating  staff  is  provideid, 
generally  should  be  reported  in  BEA's 
direct  investment  surveys,  rather  than  in 
this  survey. 

(9)  Accounting,  auditing,  and 
bookkeeping  services.  Excludes  data 
processing  and  tabulating  services  (see 
paragraph  (c)(2)  of  this  section). 

(10)  Legal  services.  Legal  advice  or 
other  legal  services,  including  insurance 
claims  adjustment  services. 

(11)  Educational  and  training 
services.  Educational  or  training 
services  provided  or  acquired  on  a 
contract  or  fee  basis.  Excludes  tuition 
and  fees  charged  to  individual  students 
by  educational  institutions,  as  well  as 
training  done  by  a  manufacturer  in 
connection  with  the  sale  of  a  good  (see 
paragraph  (c)(15](ii]  of  this  section). 


(12)  Mailing,  reproductl 
commercial  art  Direct  ma 
services:  mailing  services; 
photocopying,  and  other  ri 
services,  including  those  li 
with  direct  mail  advertisir 
photography,  art,  and  gra[ 
address  list  compilers:  am 
services. 

(13)  Employment  agena 
temporary  help  supply  set 
Employment  services  and 
temporary  help  and  persoi 
perform  services  for  other 
or  fee  basis.  Where  works 
on  the  payroll  of  the  agent 
receipts  and  payments  co^ 
compensation  of  workers, 
agency  fees. 

(14)  Industrial  engineer 
Engineering  services  relet 
design  of  movable  produc 
product  design  services.  E 
services  that  relate  to  imn 
products,  such  as  those  th 
actual  or  proposed  constr 
mining  services  projects  (i 
(c](20)  of  this  section). 

(15)  Industrial-type  mai 
repair,  installation,  altera 
training  services,  (i)  Main 
repair  services  primarily  t 
and  equipment  and  small 
and  repair  work  on  buildii 
dams,  highways,  etc.  Wou 
such  services  as  the  perio( 
turbines  or  locomotives,  tl 
extinguishing  of  oil  or  nati 
fires,  aod  refinery  maintei 
Excludes  computer  mainti 
repair  services  (see  paragi 
this  section). 

(ii)  InatallatioD.  startup, 
services  provided  by  a  ma 
connection  with  the  sale  c 
Include  elsewhere  as  appi 
in  construction  or  educatii 
training)  if  not  provided  ii 
with  the  sale  of  goods.  Ex( 
services  where  tihe  cost  is 
the  price  of  the  goods  and 
billed  or  is  declared  as  a  { 
price  of  the  goods  on  the  t 
or  import  declaration  filed 
Customs  Service;  howevei 
provided  at  a  price  over  e 
entered  on  the  shippers  e> 
declaration  should  be  inci 
services  would  be  reporte 
not  provided  in  connectioi 
of  goods.  For  example,  ins 
machinery  and  equipment 
considered  a  construction 
training  personnel  In  the  u 
machinery  would  ordinari 
as  an  educational  or  train: 
However,  this  separate  ca 
been  provided  for  reportir 
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management  of  data  networks;  facsimile 
services  and  videoconferencing;  and 
other  value-added  (enhanced]  services, 
(v)  Support  services — Services  related 
to  the  maintenance  and  repair  of 
telecommunications  equipment;  ground 
station  services;  capacity  leasing  for 
transiting;  and  launching  of 
communications  satellites. 

(5)  Agricultural  services — Soil 
preparation  services,  crop  services, 
veterinary  and  other  animal  services, 
farm  labor  and  management  serxices. 
and  landscape  and  horticultural 
services. 

(6)  Research,  development,  and 
testirg  services.  Commercial  and 
noncommercial  research,  product 
development  services,  and  testing 
services.  Excludes  medical  and  dental 
laboratory  services. 

(7)  Management,  consulting,  and 
public  relations  services.  Management 
services,  except  management  of  health 
care  facilities  (see  paragraph  (c)(8)  of 
this  section);  consulting  services,  except 
consulting  engineering  services  related 
to  actual  or  proposed  construction  or 
mining  services  projects  (see  paragraph 
(c)(20)  of  this  section)  and  computer  . 
consulting  (see  paragraph  (c)(2)  of  this 
section);  and  public  relations  services, 
except  those  that  are  an  integral  part  of 
an  advertising  campaign  (see  paragraph 
(c)(1)  of  this  section).  Excludes 
management  and  operation  of  a  foreign 
business  by  a  U.S.  person,  or  of  a  U.S. 
business  by  a  foreign  person,  where 
operating  staff  as  well  as  management  is 
provided.  (Generally,  such  operations 
would  be  deemed  to  constitute  a  foreign 
affiliate  of  the  U.S.  person,  or  a  U.S. 
affiliate  of  the  foreign  person,  to  be 
reported  in  BEA's  direct  investment 
surveys  rather  than  in  this  survey.) 

(8)  Management  of  health  care 
facilities.  Management  of  hospitals, 
nursing  homes,  and  other  health  care 
facilities.  If  operating  staff  is  provided, 
generally  should  be  reported  in  BEA's 
direct  investment  surveys,  rather  than  in 
this  survey. 

(9)  Accounting,  auditing,  and 
bookkeeping  services.  Excludes  data 
processing  and  tabulating  services  (see 
paragraph  (c)(2)  of  this  section). 

(10)  Legal  services.  Legal  advice  or 
other  legal  services,  including  insurance 
claims  adjustment  services. 

(11)  Educational  and  training 
services.  Educational  or  training 
services  provided  or  acquired  on  a 
contract  or  fee  basis.  Excludes  tuition 
and  fees  charged  to  individual  students 
by  educational  institutions,  as  well  as 
training  done  by  a  manufacturer  in 
connection  with  the  sale  of  a  good  (see 
paragraph  (c)(15)(ii)  of  this  section). 


(12)  Mailing,  reproduction,  and 
commercial  art  Direct  mail  advertising 
services:  mailing  services;  blueprinting, 
photocopying,  and  other  reproduction 
services,  including  those  in  connection 
with  direct  mail  advertising;  commercial 
photography,  art,  and  graphic  services: 
address  list  compilers:  and  stenographic 
services. 

(13)  Employment  agencies  and 
temporary  help  supply  services. 
Employment  services  and  provision  of 
temporary  help  and  personnel  to 
perform  services  for  others  on  a  contract 
or  fee  basis.  Where  workers  are  carried 
on  the  payroll  of  the  agency,  includes 
receipts  and  payments  covering  the 
compensation  of  workers,  as  well  as 

.  agency  fees. 

(14)  Industrial  engineering  services. 
Engineering  services  related  to  the 
design  of  movable  products,  including 
product  design  services.  Excludes 
services  that  relate  to  immovable 
products,  such  as  those  that  relate  to 
actual  or  proposed  construction  or 
mining  services  projects  (see  paragraph 
(c](20]  of  this  section). 

(15)  Industrial-type  maintenance  and 
repair,  installation,  alteration,  and 
training  services,  (i)  Maintenance  and 
repair  services  primarily  to  machinery 
and  equipment,  and  small  maintenance 
and  repair  work  on  buildings,  structures, 
dams,  highways,  etc  Would  include 
such  services  as  the  periodic  overhaul  of 
turbines  or  locomotives,  the 
extinguishing  of  oil  or  natural  gas  well 
fires,  and  reHnery  maintenance. 
Excludes  computer  maintenance  and 
repair  services  (see  paragraph  (c)(2]  of 
IhUMotipn). 

(U)  fiqstallation,  startup,  and  training 
services  provided  by  a  manufacturer  in 
connection  with  the  sale  of  goods. 
Include  elsewhere  as  appropriate  (e.g., 
in  construction  or  education  and 
training)  if  not  provided  in  connection 
with  the  sale  of  goods.  Excludes  such 
services  where  the  cost  is  included  in 
the  price  of  the  goods  and  not  separately 
billed  or  is  declared  as  a  part  of  the 
price  of  the  goods  on  the  shippers  export 
or  import  declaration  filed  with  the  U.S. 
Customs  Service;  however,  services 
provided  at  a  price  over  and  above  that 
entered  on  the  shippers  export  or  import 
declaration  should  he  included.  These 
services  would  be  reported  elsewhere  if 
not  provided  in  connection  with  the  sale 
of  goods.  For  example,  installation  of 
machinery  and  equipment  is  normally 
considered  a  construction  activity,  and 
training  personnel  In  the  use  of  new 
machinery  would  ordinarily  be  reported 
as  an  educational  or  training  service. 
However,  this  separate  category  has 
been  provided  for  reporting  sudi 


services  when  provided  in  connection 
with  goods. 

(16)  Performing  arts,  sports,  and  other 
live  performances,  presentations,  and 
events.  Fees  (net  of  allowances  for 
expenses]  for  performances  abroad  by 
U.S.  or  foreign  performers,  and  for 
performances  in  the  United  States  by 
foreign  performers.  To  be  reported  by 
U.S.  management  companies,  booking 
agents,  promoters,  and  presenters  who 
book  performances  and  events  abroad 
by  U.S.  or  foreign  performers;  U.S. 
performers  who  received  funds  directly 
itom  a  foreign  person  rather  than 
through  a  U.S.  management  company  (or 
similar  entity);  and  management 
companies,  booking  agents,  promoters, 
and  presenters  who  book  performances 
in  the  United  States  by  foreign 
performers.  (As  used  here,  "performers" 
means  entertainers,  sporis  teams, 
orchestras,  dance  companies,  lecturers, 
and  similar  persons  or  performing 
groups.) 

(17)  Rights  to  natural  resources. 
Receipts  [or  payments)  for  the  sale  (or 
acquisition),  or  for  the  use  of  rights  to 
natural  resources,  excluding  rights  to 
surface  land,  located  in  the  United 
States  and  abroad. 

(18)  Miscellaneous  disbursements. 
Disbursements  or  outlays  to  fund 
newsgathering  costs  of  broadcasters 
and  the  print  media;  production  costs  of 
motion  picture  companies  and 
companies  engaged  in  the  production  of 
broadcast  program  material  other  than 
news;  and  costs  of  maintaining  tourism, 
business  promobon,  sales,  and 
representative  offices,  and  of 
participating  in  foreign  trade  shows. 

(19)  Primary  insurance,  (i)  Primary 
insurance  premiums  paid — Applies  only 
to  insurance  purchased  from  foreign 
insurance  carriers.  Equals  premiums 
paid  minus  cancellations.  Excludes 
reinsurance  transactions. 

(ii)  Losses  recovered  on  purchases  of 
primary  insurance — Applies  only  to 
claims  recovered  on  purchases  of 
primary  insurance. 

(20)  Construction,  engineering, 
architectural,  and  mining  services. 
Covers  only  purchases  of  the  following 
types  of  servicer  services  of  general 
contractors  in  the  fields  of  building  and 
heavy  construction;  construction  woric 
by  special  trade  contractors,  such  as  the 
erection  of  structural  steel  for  bridges 
and  buildings  and  on-site  electrical 
work;  architectural,  engineering,  and 
land-surveying  services;  and  mining 
services,  including  oil  and  gas  field 
services.  Includes  only  those 
engineering  services  purchased  in 
conjunction  with  construction  and 
mining  services  projects;  industrial 


engineering  services,  such  as  product 
design  services,  are  included  under 
paragraph  (c](14)  of  this  section. 
Includes  services  purchased  in 
connection  with  proposed  projects  (e.g., 
feasibility  studies)  as  well  as  projects 
that  are  actually  being  carried  out.  Note 
that  the  U.S.  Reporter's  sales  of 
construction,  enigineering,  architectural, 
and  mining  services  are  not  reportable 
in  this  survey,  but  on  separate  Form  BE- 
47. 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 

[RIN  120S-AA891 

Wag*  and  Hour  Dtviaion 

29  CFR  Part  507 

[RIN  1215-AAI 

Labor  Conditfon  Appllcationa  and 
Requlremanta  for  Employara  Using 
Allans  on  H-1B  Visas  m  Spsclaity 
Occupations 

AQENClIS:  Employment  and  Training 
Administration.  Labor  and  Wage  and 
Hour  Division.  Employment  Standards 
Administration.  Labor. 

action:  Proposed  rule. 

summary:  The  Employment  and 
Training  Administration  (ETA)  and  the 
Employment  Standards  Administration 
(ESA)  of  the  Department  of  Labor  (DOL 
or  Department)  are  proposing 
regulations  governing  the  filing  and 
enforcement  of  labor  condition 
applications  filed  by  employers  seetdng 
to  use  aliens  in  specialty  occupations  on 
H-lB  visas.  Under  the  Immigration  and 
Nationality  Act  (INA),  as  amended  by 
the  Immigration  Act  of  1990  (Act),  an 
employer  seeking  to  employ  an  alien  in 
a  specialty  occupation  on  an  H-lB  visa 
is  required  to  file  a  labor  condition 
application  with,  and  receive  the 
approval  of,  DOL  before  the  Immigration 
and  Naturalization  Service  (INS)  may 
approve  an  H-lB  visa  petition.  The 
labor  condition  application  process  will 
be  administered  by  ETA;  complaints 
and  investigations  regarding  labor 
condition  applications  will  be  tha 
responsibility  of  ESA. 

OATit:  Written  comments  on  the 
proposed  rule  are  invited  from 
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interested  parties.  Comments  must  be 
received  on  or  before  September  4. 1991. 
ADDRESSES:  Submit  comments  to: 
Roberts  T.  Jones,  Assistant  Secretary, 
Employment  and  Training 
Administration.  Department  of  Labor, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Attention: 
Immigration  Task  Force,  room  N-4470. 
FOR  RJRTHER  INFORMATION  CONTACT: 
On  20  CFR  part  655,  subpart  H,  and  29 
era  part  507,  subpart  H.  contact  David 
O.  Williams,  Chair,  Immigration  Task 
Force,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N-4470.  200  Constitution  Avenue 
NW.,  Washington,  DC  20210.  Telephone: 
(202)  535-0174  (this  is  not  a  toll-free 
number). 

On  20  CFR  part  655.  subpart  I,  and  29 
CFR  part  507,  subpart  L  contact 
Solomon  Sugarman.  Wage  and  Horn- 
Division,  Employment  Standards 
Administration.  Department  of  Labor. 
Room  S-3502,  200  Constitution  Avenue 
NW..  Washington.  DC  20210.  Telephone: 
(202)  523-7605  (this  is  not  a  toll-free 
number). 

SUPPtEMENTARY  INFORMATION: 
L  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for 
clearance  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  etseq.] 

The  Employment  and  Training 
Administration  estimates  that  up  to 
50,000  employers  per  year  will  submit 
labor  condition  applications.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1 
hour  per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  information/data  sources, 
gathering  and  maintaining  the 
information/data  needed,  and  preparing 
the  application. 

Written  comments  on  the  collection  of 
information  requirements  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Attention: 
Desk  Officer  for  Employment  and 
Training  Administration.  Washington. 
DC  20503. 

IL  Background 

On  November  29, 199a  the 
Immigration  Act  of  1990  (Act).  Public 
Law  101-649. 104  Stat.  4978,  was 
enacted  into  law.  The  law  amends  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1101  etseq.]  (INA)  and  assigns 
responsibility  to  the  Department  of 
Labor  for  the  implementation  of  several 
provisions  of  the  Act  relating  to  Uie 


entry  of  certain  categories  of 
employment-based  immigrants,  and  to 
the  temporary  employment  of  certain 
categories  of  nonimmigrants.  One  of  the 
major  provisions  of  the  Act  the 
Department  of  Labor  (DOL  or 
Department)  is  charged  with 
implementing  governs  the  entry  of  H-IB 
aliens  in  specialty  occupations  to  work 
temporarily  in  the  United  States  (U.S.).  8 
U.S.C.  1101(a)(15)(H)(i)(b):  8  U.S.C. 
1182(n):  and  8  U.S.C.  1184(c). 

The  Act  has  redefined  and  narrowed 
the  occupational  scope  of  the  current  H- 
IB  visa  category.  Aliens  of  distinguished 
merit  and  abiUty  who  had  been 
previously  admitted  under  the  H-lB  visa 
category  may  now  be  eligible  for  entry 
under  one  of  two  new  visa 
classifications  (O  and  P)  which  have 
been  established  for  aliens  with 
extraordinary  ability,  persons 
accompanying  ahens,  and  athletes  and 
entertainers.  8  U.S.C.  1101(a)(15){O)  and 
1101(a)(15)(P);  see  also  8  U.S.C. 
1184(g)(1)(C).  DOL  has  no  operational 
responsibilities  under  the  O  and  P  visa 
provisions  of  the  Act.  Under  the  new 
provisions  of  the  Act,  the  H-lB  visa 
category  is  designated  for  aliens  who 
are  coming  temporarily  to  the  U.S.  to 
perform  services  in  a  "specialty 
occupation,"  as  defined  in  sec.  214(i)(l} 
of  the  INA.  8  U.S.C.  1184(i)(l).  The 
Immigration  and  Naturalization  Service 
(INS)  makes  determinations  on  whether 
a  job  opportunity  is  in  a  specialty 
occupation. 

The  new  H-IB  category  of  specialty 
occupations  consists  of  those 
occupations  which  require  the 
theoretical  and  practical  application  of  a 
body  of  highly  specialized  knowledge, 
and  the  attainment  of  a  bachelor's  or 
higher  degree  in  the  specific  specialty 
(or  its  equivalent)  as  a  minimum  for 
entry  into  the  occupation  in  the  United 
States.  In  addition,  the  alien  must 
possess  full  state  Ucensure  to  practice  in 
the  occupation  (if  required),  completion 
of  the  required  degree,  or  experience  in 
the  specialty  equivalent  to  the  degree 
and  recognition  of  expertise  in  the 
specialty.  8  U.S.C.  1184(i)(2).  INS  makes 
determinations  on  an  alien's 
qualifications  for  a  job  opportunity  or 
specialty  occupation. 

The  INA  now  establishes  a  cap  of 
65,000  on  the  number  of  ahens  who  may 
be  issued  H-lB  visas  annually,  and 
provides  a  process  for  protecting  the 
wages  and  working  conditions  of 
similarly  employed  workers  in  the  area 
of  employment  from  being  adversely 
affected  by  the  employment  of  H-IB 
temporary  workers.  8  U.S.C. 
1184(g)(1)(A). 

The  process  of  protecting  U.S. 
workers  under  the  H-IB  program  begins 


with  a  requirement  that  employers  file  s 
labor  condition  appHcation  on  Form 
ETA  9035  with  the  Department.  8  U.S.C. 
1182(n).  In  this  application  the  employer 
is  required  to  attest  that: 

(1)  It  will  pay  the  alien(s)  and  other 
individuals  employed  in  the 
occupational  classification  at  the  place 
of  employment  prevailing  wages  or 
actual  wages  whichever  are  greater; 

(2)  It  will  provide  working  conditions 
that  will  not  adversely  affect  the 
working  conditions  of  U.S.  workers 
similarly  employed; 

(3)  There  is  no  strike  or  lockout  in  the 
course  of  a  labor  dispute  in  the 
occupational  classification  at  the  place 
of  employment; 

(4)  It  has  publicly  notified  the 
bargaining  representative  of  its 
employees  in  the  occupational 
classification  at  the  place  of 
employment  of  its  intent  to  employ  an 
H-lB  alien  worker(s),  or,  if  there  is  no 
bargaining  representative,  that  it  has 
posted  such  notice  at  the  place  of 
employment;  and 

(5)  The  employer  must  provide  the 
information  required  in  the  application 
about  the  number  of  aliens  sought, 
occupational  classification,  job  duties, 
wage  rate  and  conditions  under  which 
they' will  be  employed,  date  of  need,  and 
period  of  employment. 

Finally,  an  important  part  of  the 
process  of  protecting  U.S.  workers 
consists  of  a  complaint  and  enforcement 
provision.  DOL  will  accept  complaints 
from  any  aggrieved  party  about  an 
employer's  failure  to  meet  a  specified 
condition  or  for  misrepresentation  of  a 
material  fact  in  the  application.  If  DOL 
determines  a  reasonable  basis  for  the 
complaint  exists,  DOL  will  investigate, 
provide  the  employer  an  opportunity  for 
a  hearing,  and  may  assess  penalties 
depending  upon  the  outcome  of  the 
hearing.  8  U.S.C.  1182(n)(2). 

ni.  The  Process  of  Developing  Proposed 
Regulations 

In  developing  the  proposed 
regulations,  the  Department  considered 
a  number  of  issues  pertaining  to  the 
filing  of  labor  condition  applications  by 
employers  seeking  to  employ  H-lB 
workers.  These  issues  included: 

(1)  Which  employers  may  file  a  labor 
condition  application  for  H-IB 
worker(s); 

(2)  Whether  a  labor  condition 
application  must  be  filed  before  or  after 
an  H-lB  visa  is  issued; 

(3)  Whether  DOL  should  determine 
that  an  H-IB  occupation  ia  a  specialty 
occupation,  including  the  extent  to 
which  the  Department  will  review  a 
labor  condition  application;  and 
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with  a  requirement  that  employers  file  a 
labor  condition  application  on  Form 
ETA  9035  with  the  Department.  8  U.S.C. 
1182(n).  In  this  application  the  employer 
is  required  to  attest  that: 

(1)  It  will  pay  the  alien(s)  and  other 
individuals  employed  in  the 
occupational  classiHcation  at  the  place 
of  employment  prevailing  wages  or 
actual  wages  whichever  are  greater 

(2)  It  will  provide  working  conditions 
that  will  not  adversely  affect  the 
working  conditions  of  U.S.  workers 
similarly  employed; 

(3)  There  is  no  strike  or  lockout  in  the 
course  of  a  labor  dispute  in  the 
occupational  classincation  at  the  place 
of  employment; 

(4)  It  has  publicly  notified  the 
bargaining  representative  of  its 
employees  in  the  occupational 
classification  at  the  place  of 
employment  of  its  intent  to  employ  an 
H-lB  alien  worker(s),  or,  if  there  is  no 
bargaining  representative,  that  it  has 
posted  such  notice  at  the  place  of 
employment;  and 

(5)  The  employer  must  provide  the 
information  required  in  the  application 
about  the  number  of  aliens  sought, 
occupational  classification,  job  duties, 
wage  rate  and  conditions  under  which 
they' will  be  employed,  date  of  need,  and 
period  of  employment. 

Finally,  an  important  part  of  the 
process  of  protecting  U.S.  workers 
consists  of  a  complaint  and  enforcement 
provision.  DOL  will  accept  complaints 
from  any  aggrieved  party  about  an 
employer's  failure  to  meet  a  specified 
condition  or  for  misrepresentation  of  a 
material  fact  in  the  application.  If  DOL 
determines  a  reasonable  basis  for  the 
complaint  exists,  DOL  will  investigate, 
provide  the  employer  an  opportunity  for 
a  hearing,  and  may  assess  penalties 
depending  upon  the  outcome  of  the 
hearing.  8  U.S.C.  1182(n)(2). 

ni.  The  Process  of  Developing  Proposed 
Regulations 

In  developing  the  proposed 
regulations,  the  Department  considered 
a  number  of  issues  pertaining  to  the 
fihng  of  labor  condition  applications  by 
employers  seeking  to  employ  H-lB 
workers.  These  issues  included: 

(1)  Which  employers  may  file  a  labor 
condition  application  for  H-IB 
worker(8); 

(2)  Whether  a  labor  condition 
application  must  be  Hied  before  or  after 
an  H-lB  visa  is  issued; 

(3)  Whether  DOL  should  determine 
that  an  H-lB  occupation  is  a  specialty 
occupation,  including  the  extent  to 
which  the  Department  will  review  a 
labor  condition  application;  and 


(4)  Whether  documentation  should  be 
submitted  with  the  labor  condition 
application  and/or  maintained  at  the 
place  of  employment. 

The  Department  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  in  the  Federal 
Register  on  March  20, 1991,  which 
invited  comments  from  all  interested 
parties  on  these  issues  and  others  of 
concern  to  the  public.  56  FR  11705. 
Comments  and  recommendations  were 
received  from  a  variety  of  persons  and 
organizations  with  respect  to  the 
Department's  approach  to  the 
development  and  implementation  of 
these  regulations.  The  Department  has 
carefully  considered  the  views  of  these 
commenters  in  developing  the  proposed 
regulations. 

A.  Labor  Condition  Application  Procesa 
and  Requirements 

The  Department  believes  that 
Congress,  in  enacting  the  Act,  intended 
to  provide  greater  protection  than  under 
prior  law  for  U.S.  and  foreign  workers 
without  interfering  with  an  employer's 
ability  to  obtain  the  H-lB  workers  it 
needs  on  a  timely  basis.  Accordingly, 
the  Department  proposes  that  a  labor 
condition  appUcation  be  accepted  if  it  is 
complete  and  that  DOL  review  be 
limited  to  whether  the  application  is 
complete,  and  whether  the  Wage  and 
Hour  Division  (Administrator)  has 
previously  disquallHed  the  employer 
from  employing  H-lB  workers,  thereby 
minimizing  the  time  it  takes  to  obtain 
approval  of  H-IB  workers.  However,  in 
implementing  the  protection  for  workers 
that  the  Act  intends,  the  proposed 
procedures  and  documentation 
requirements  are  sufficiently  specific  to 
enable  investigations  of  complaints 
against  employers  and  enforcement  of 
sanctions  where  necessary.  Under  the 
Act,  protection  of  U.S.  workers  is 
provided  through  the  complaint  process. 
I'he  proposed  regulations  set  forth  a 
process  which: 

(1)  Requires  labor  condition 
applications  that  are  specific  with 
respect  to  employer  statements  and 
promises;  (2)  limits  DOL's  review  of  a 
labor  condition  application  to  a  simple 
check  to  assure  that  it  is  completed  and 
signed,  and  to  determine  whether  the 
Wage  and  Hour  Division 
(Administrator)  has  disqualified  the 
employer  from  employing  H-lB  workers; 
(3)  describes  the  information  that 
employers  must  retain  to  document  the 
validity  of  their  statements;  and  (4) 
establishes  a  system  for  the  receipt  of 
complaints,  and  their  investigation  and 
disposition,  including  the  imposition  of 
penalties  where  warranted-  The 
proposed  rule  assigns  to  the 


Employment  and  Training 
Administration  (ETA)  DOL's  role  In 
accepting  and  processing  applications: 
and  to  the  Wage  and  Hour  Division  of 
the  Employment  Standards 
Administration  (ESA)  DOL's  role  In 
investigating  complaints  and  assessing 
penalties. 

1.  Who  May  File  a  Labor  Condition 
Application? 

In  developing  the  proposed 
regulations,  the  Department  considered 
a  number  of  issues  relating  to  the 
eligibility  of  an  employer  to  file  a  labor 
condition  application,  including: 
Whether  an  H-lB  employer  must  have  a 
physical  location  in  the  U.S.  or 
otherwise  be  able  to  prove  it  is  doing 
business  in  the  U.S.  at  the  time  a  labor 
condition  application  is  filed:  and 
whether  the  alien  must  be  paid  in  U.S. 
currency.  The  Department  received 
comments  on  these  and  several  related 
issues.  Several  commenters  to  the 
ANPRM  indicated  that  current  practice 
did  not  require  a  U.S.  employer,  or  even 
the  presence  of  an  employer  in  the  U.S., 
and  that  payment  to  the  H-lB  workers 
was  often  not  made  in  U.S.  currency. 
One  commenter  stated  that  H-lB 
workers  were  not  always  paid  while  in 
the  U.S.  Instead,  their  salaries  were 
credited  to  accounts  in  their  home 
countries,  and,  while  in  the  U.S.,  the 
workers  were  provided  living  expenses 
only  and  those  expenses  were  paid  in 
U.S.  dollars. 

The  Department  believes  that,  in 
order  to  implement  the  complaint  and 
enforcement  provisions  of  the  Act,  H-lB 
employers  must  maintain  a  legal 
presence  in  the  United  States.  In  the 
proposed  regulations,  the  Department 
interprets  this  to  mean  that  an  H-lB 
employer  must  have  an  Internal 
Revenue  Service  (IRS)  employer 
identification  number  and  make  a  filed 
labor  condition  application  and 
supporting  documentation  available  for 
public  examination  at  the  employer's 
principal  place  of  business  in  the  U.S.  or 
at  the  place  of  employment  In  addition, 
the  proposed  regulations  do  not  require 
the  payment  to  the  H-lB  employee  in 
U.S.  currency. 

Consideration  was  also  given  to 
whether  a  job  contractor  should  be 
treated  as  an  employer  for  H-lB 
purposes.  The  term  job  contractor  refers 
to  an  employer  whose  employees 
perform  work  at  job  sites  of  other 
employers  but  who  are  paid  by  the  job 
contractor  and  are  its  employees.  In  the 
proposed  regulations,  job  contractors 
are  treated  like  any  other  employer  and 
are  bound  by  the  regulations  applicable 
to  all  H-lB  employers.  The  Department 
notes  that  the  Act  requires  the  payment 


of  wages  which  are  at  least  equal  to  the 
actual  wage  level  for  the  occupational 
classification  at  the  place  of 
employment  or  the  prevailing  wage 
level  for  the  occupational  classification 
in  the  area  of  employment,  whichever  is 
greater.  Use  of  a  job  contractor  will  not 
permit  circumvention  of  this 
requirement:  the  proposed  regulations 
require  that  an  H-lB  employee  receive 
wages  which  are  at  least  equal  to  the 
actual  wage  at  the  worksite  or  the  local 
area  prevailing  wage  for  the  occupation, 
whichever  is  greater. 

2.  Pre-  vs.  Post-Entry  Approval 

The  Act  requires  the  Department  to 
determine  and  certify  to  the  Attorney 
General  that  before  the  alien  can  be 
granted  H-lB  status,  the  employer  has 
filed  with,  and  had  approved  by  DOL,  a 
labor  condition  application.  On  the 
other  hand,  H.R.  Conf.  Rep.  No.  101-855, 
p.  122,  reprinted  in  1990  U.S.  Code  Cong. 
&  Admin.  News  8787  (Conference 
Report)  suggests  that  Congressional 
intent  is  that  such  status  be  granted  on  a 
"post-entry  attestation"  basis.  A  number 
of  commenters  to  the  ANPRM  asserted 
their  belief  that  the  Act  intended  for 
labor  condition  apphcations  to  be 
approved  by  DOL  on  a  post-entry  basis. 
These  commenters  claim  that  U.S. 
businesses  have  a  need  to  hire  workers 
in  H-lB  specialty  occupations  quickly, 
and  given  the  number  and  variety  of 
ocrupations  involved,  they  fear  backlogs 
will  develop  if  DOL  reviews  and 
approves  each  application  on  a  pre- 
entry  basis. 

While  the  Department  recognizes 
these  concerns,  the  Department  is 
required  to  follow  the  clear, 
unambiguous  language  of  the  Act 
Therefore,  the  proposed  regulations 
require  that  the  employer  must  file  a 
lahcr  condition  application  and  receive 
approval  from  DOL  before  an  H-lB 
petition  can  be  submitted  to  INS. 
Because  of  the  legitimate  concerns 
exprei?scd,  the  Department  has 
attempted  to  design  a  streamlined 
application  procedure. 

3.  Part-time  Employment 

The  Department  is  proposing  that  the 
Icng-standing  practice  of  approving  part- 
time  employment  for  temporary 
professional  workers  be  continued  in  the 
il-lB  program.  The  great  majority  of 
commenters  to  the  ANPRM  opposed  the 
imposition  of  any  limitation  on  part-time 
employment  These  commenters  argued 
that  there  is  no  statutory  basis  for 
excluding  part-time  work  under  the  H- 
IB  program  and  suggested  that  the 
economy  would  be  harmed  if  H-lB 
workers  were  no  longer  permitted  to 
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enter  for  part-time  jobs.  Commenters 
also  indicated  that  it  is  not  unusual  for 
an  alien  to  be  needed  on  a  one-time 
project  basis  where  a  40-hour  work 
week  is  not  typical.  A  few  commenters 
favored  eliminating  or  limiting  part-time 
emplojrment  because  the  new  ceiling  on 
the  annual  number  of  H-lB  visas  could 
be  quickly  exhausted  by  numerous  H-IB 
aliens  working  only  a  few  hours  per 
week.  The  Department  agrees  with  the 
views  of  the  majority  of  commenters 
and  the  proposed  regulations  do  not 
prohibit  part-time  employment 
Complaints  alleging  that  working 
conditions  of  U.S.  workers  have  been 
adversely  affected  by  the  employment  of 
H-IB  workers,  including  parttime  H-lB 
workers,  by,  for  example,  eliminating  or 
otherwise  curtailing  permanent  jobs 
and/or  fringe  benefits  for  U.S.  workers, 
would  be  investigated  by  the 
Department. 

4.  Multiple  Employers 

Under  the  current  practice,  H-IB 
aliens  may  work  for  more  than  one 
employer.  The  Department  beheves  that 
there  is  no  statutory  basis  for  changing 
this  practice.  In  addition,  there  appear  to 
be  situations  where  highly  specialized 
skills  and  knowledge  are  needed  by 
more  than  one  employer  simultaneously. 
Therefore,  the  proposed  regulations 
continue  to  permit  H-IB  workers  to 
work  for  more  than  one  employer, 
provided  that  each  employe*  has  filed  a 
tabor  condition  application. 

5.  Occupational  Scope 

Under  the  proposed  regulations,  an 
employer  may  file  a  single  labor 
condition  application  for  more  than  one 
alien  in  more  than  one  occupational 
classification,  as  long  as  the  application 
clearly  names  each  occupational 
classiHcation  by  Dictionary  of 
Occupational  Titles  (DOT)  Three-Digit 
Occupational  Groups  code  and  by  the 
employer's  own  title  for  the  job.  A 
listing  of  the  three-digit  occupational 
groups  for  professional,  technical  and 
managerial  occupations  is  included  at 
Appendix  2  to  this  subpart.  For  each 
occupational  classification  the  employer 
must  indicate  the  number  of  aliens  to  be 
employed,  the  rate  of  pay,  the  starting 
and  ending  dates  of  the  H-lB  workers' 
employment  and  the  location  of  each 
intended  place  of  employment 

6.  Labor  Condition  Application  Validity 
Period 

The  period  of  authorized  admission 
for  an  alien  nonimmigrant  on  an  H-lB 
visa  normally  may  not  exceed  six  years. 
The  Department  proposes  that  the 
acceptance  of  a  labor  condition 
application  be  valid  for  a  period  of  up  to 


six  years,  depending  upon  the  period  of 
intended  employment  stated  in  the  labor 
condition  application.  The  proposed 
regulations  place  no  specific  time  limit 
on  when  a  labor  condition  application, 
once  approved  by  DOL,  must  be  used. 
However,  since  the  Act  requires  the 
employer  to  specify  the  period  of 
intended  employment  there  will  be  a 
practical  limitation  on  the  extent  to 
which  an  approved  labor  condition 
application  can  be  held  without  being 
used. 

B.  Labor  Condition  Statements 

1.  Prevailing  Wage  Determinations 

The  Act  requires  that  the  wages  paid 
to  H-IB  workers  and  to  other  workers  in 
the  occupational  classification  at  the 
place  of  employment  be  the  higher  of  the 
actual  wage  rate  paid  to  such  workers  or 
the  prevailing  wage  for  the  occupation 
in  the  area  of  employment.  The  ANPRM 
acknowledged  the  Congressional  intent, 
as  expressed  in  the  Conference  Report, 
that  prevailing  wage  determinations 
shall  be  made  in  a  like  manner  as 
regulations  currently  governing  the 
permanent  alien  labor  certification 
(immigrant  worker)  program.  See  20  CFR 
656.40;  see  also  8  U.S.C.  1182(a)(5)(A). 

The  current  method  of  obtaining 
prevailing  wage  information  in  the 
permanent  worker  program  varies  from 
state  to  state.  In  a  few  states,  employers 
may  call  the  State  Employment  Security 
Agency  (SESA)  and  obtain  prevailing 
wage  information  over  the  telephone.  In 
other  states,  especially  larger  states,  a 
prevailing  wage  determination  is  not 
made  until  the  employer  has  submitted  a 
labor  certification  application  to  the 
SESA.  Upon  receipt  of  the  application, 
the  SESA  will  determine  whether  it  has 
on  file  current  prevailing  wage 
information  for  the  occupation.  Where  it 
does  not  the  SESA  conducts  a 
prevailing  wage  survey  using  the 
methods  outlined  at  20  CFR  656.40.  The 
speed  with  which  these  surveys  can  be 
conducted  depends  on  a  number  of 
factors,  such  as  the  volume  of  requests 
and  the  resources  available  to  the  SESA. 
and  the  extent  to  which  surveyed 
employers  voluntarily  divulge 
information  regarding  wages  paid  to 
their  workers  in  the  occupation.  Where 
employers  are  reluctant  to  provide  the 
needed  information,  the  SESA  will 
require  more  time  to  make  a  prevailing 
wage  determination,  since  other 
employers  who  will  provide  the 
information  must  be  sought 

The  Department  received  many 
comments  on  this  issue,  most  of  which 
addressed  matters  of  availability, 
accessibility  and  utility  of  prevailing 
wage  data.  Commenters  urged  that 


SESAs  make  prevailing  wage 
determinations  quickly  or  immediately, 
even  within  a  few  days.  A  number  of 
connnenters  recommended  that  the 
SESAs  not  be  the  only  source  of 
prevailing  wage  information,  and  that 
employers  have  the  option  of  using  other 
prevailing  wage  information,  such  as 
that  contained  in  various  published 
wage  surveys.  Some  commenters 
expressed  concern  that  SESA  prevailing 
wage  determinations  would  not  be 
relevant  to  the  occupation  or  geographic 
locality  and  would  not  be  sufficiently 
specific  to  the  occupation  and  employer. 
Other  commenters  suggested  that 
prevailing  wage  surveys  be  conducted  . 
only  after  a  complaint  is  filed.  Still 
others  cofnmented  on  the  need  to 
provide  a  method  of  dealing  with 
employer  wage  ranges. 

The  proposed  regulations  incorporate 
the  language  of  20  CFR  656.40.  as 
required  by  the  Conference  Report,  and. 
in  response  to  the  many  comments 
received  on  this  issue,  also  permit  the 
applicant  to  use  an  independent 
"authoritative"  wage  source,  as  defined 
in  subpart  H  of  the  proposed  rule,  in  lieu 
of  a  SESA  prevailing  wage 
determination.  These  independent 
authoritative  wage  surveys  are  now 
used  by  state  and  federal  staff  in  the 
permanent  labor  certification  program 
and  the  Department  believes  their 
continued  use  in  the  H-IB  program  will 
simplify  prevailing  wage  determinations 
for  employers  and  the  Department  and 
will  expedite  the  approval  of  labor 
condition  applications.  The  proposed 
regulations,  therefore,  provide  the 
employer  with  the  option  of  either 
obtaining  a  prevailing  wage 
determination  from  the  SESA  or  using 
an  independent  authoritative  source.  In 
either  case,  the  employer  shall  develop 
and  retain  documentation  regarding  how 
it  determined  the  prevailing  wage,  and 
shall  have  the  burden  of  proving  the 
validity  of  the  prevailing  wage  obtained 
from  a  non-SESA  source  in  the  event  a 
complaint  is  filed.  The  proposed 
regulations  also  require  that 
documentation  to  support  an  employer's 
prevailing  wage  rate  be  updated  every 
24  months  from  the  date  of  filing  the 
application,  and  that  the  workers 
receive  the  greater  of  the  actual  or  the 
updated  prevailing  wage  for  the 
occupation  for  the  entire  period  of 
intended  employment  Employers  may 
challenge  a  SESA  prevailing  wage 
determination  through  the  Employment 
Service  complaint  system.  See  20  CFR 
part  658,  subpart  E. 
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SESAs  make  prevailing  wage 
determinations  quickly  or  immediately, 
even  within  a  few  days.  A  number  of 
conmienters  recommended  that  the 
SESAs  not  be  the  only  source  of 
prevailing  wage  information,  and  that 
employers  have  the  option  of  using  other 
prevailing  wage  information,  such  as 
that  contained  in  various  published 
wage  surveys.  Some  commenters 
expressed  concern  that  SESA  prevailing 
wage  determinations  would  not  be 
relevant  to  the  occupation  or  geographic 
locality  and  would  not  be  sufficiently 
specific  to  the  occupation  and  employer. 
Other  commenters  suggested  that 
prevailing  wage  surveys  be  conducted  . 
only  after  a  complaint  is  filed.  Still 
others  cofnmented  on  the  need  to 
provide  a  method  of  deahng  with 
employer  wage  ranges. 

The  proposed  regulations  incorporate 
the  language  of  20  CFR  656.40,  as 
required  by  the  Conference  Report,  and. 
in  response  to  the  many  comments 
received  on  this  issue,  also  permit  the 
applicant  to  use  an  independent 
"authoritative"  wage  source,  as  defined 
in  subpart  H  of  the  proposed  rule,  in  lieu 
of  a  SESA  prevailing  wage 
determination.  These  independent 
authoritative  wage  surveys  are  now 
used  by  state  and  federal  staff  in  the 
permanent  labor  certification  program 
and  the  Department  believes  their 
continued  use  in  the  H-IB  program  will 
simpHfy  prevailing  wage  determinations 
for  employers  and  the  Department  and 
will  expedite  the  approval  of  labor 
condition  applications.  The  proposed 
regulations,  therefore,  provide  the 
employer  with  the  option  of  either 
obtaining  a  prevailing  wage 
determination  from  the  SESA  or  using 
an  independent  authoritative  source.  In 
either  case,  the  employer  shall  develop 
and  retain  documentation  regarding  how 
it  determined  the  prevailing  wage,  and 
shall  have  the  burden  of  proving  the 
validity  of  the  prevailing  wage  obtained 
from  a  non-SESA  source  in  the  event  a 
complaint  is  filed.  The  proposed 
regulations  also  require  that 
documentation  to  support  an  employer's 
prevailing  wage  rate  be  updated  every 
24  months  from  the  date  of  filing  the 
application,  and  that  the  workers 
receive  the  greater  of  the  actual  or  the 
updated  prevailing  wage  for  the 
occupation  for  the  entire  period  of 
intended  employment  Employers  may 
challenge  a  SESA  prevailing  wage 
determination  through  the  Employment 
Service  complaint  system.  See  20  CFR 
part  658,  subpart  E. 


2.  Prevailing  Working  Conditions 

The  Act  requires  employers  to  state 
that  the  employment  of  H-IB  workers 
will  not  adversely  affect  the  working 
conditions  of  U.S.  workers  similarly 
employed.  The  ANPRM  stated  the 
Department's  interpretation  diat  the  Act 
intended  that  prevailing  working 
condition  determinations  be  made  in  the 
same  manner  as  prevailing  wage 
determinations.  i.e.,  according  to  the 
current  regulations  for  the  permanent 
alien  labor  certification  (immigrant 
worker)  program.  See  20  CFR  part  656. 
Most  of  the  few  commenters  to  the  . 
ANPRM  that  addressed  this  issue 
appear  satisfied  with  the  current 
regulations  for  the  permanent  program. 
In  the  event  of  a  complaint  under  the  H- 
IB  program,  the  employer  must  provide 
credible  proof  of  prevailing  working 
conditions  for  the  occupations  of 
concern.  Such  proof  may  include 
surveys  conducted  by  employers, 
published  independent  studies  or 
articles  which  discuss  the  conditions  in 
the  industry  and  locale,  and  other 
relevant  information.  The  proposed 
regulations  require  that  prevailing 
working  conditions  determinations  be 
made  on  a  post-complaint  basis  as  is 
currently  done  in  the  permanent 
program.  See  20  CFR  656.24(b)(3). 

3.  Supporting  Documentation 

The  Department  considered  whether 
employers  should  be  required  to  submit 
supporting  documentation  with  the  labor 
condition  application  or  whether  such 
documentation  should  be  maintained  by 
the  employer  at  the  place  of 
employment.  Several  commenters  to  the 
ANPRM  indicated  that  there  is  no 
statutory  requirement  to  submit 
documentation  to  DOL  or  to  maintain  it 
at  the  place  of  employment.  The  Act 
does  require  that  a  copy  of  each 
application  and  accompanying 
documentation  be  available  for  public 
examination  at  the  employer's  principal 
place  of  business  or  place  of 
employment. 

'The  proposed  regulations  do  not 
require  that  supporting  documentation 
be  submitted  to  DOL  with  the  labor 
condition  application.  Instead,  the 
employer  is  required  to  develop 
documentation  to  support  each  labor 
condition  application  element  and 
maintain  it  at  the  place  of  employment 
or  the  employer's  principal  place  of 
business  in  the  U.S.  The  application  and 
the  supporting  documentation  regarding 
all  elements  of  the  application  other 
than  payment  of  wages  (i.e.,  other  than 
payroll  records)  must  be  maintained  by 
the  employer  for  the  validity  period  of 
the  labor  condition  application  plus  one 


year  beyond  the  end  of  the  validity 
period,  except  that,  in  the  event  a  timely 
complaint  is  filed,  the  documentation 
must  be  retained  until  the  complaint  is 
resolved  through  the  enforcement 
process  set  out  in  the  regulations. 
Payroll  records,  documenting  the 
payment  of  the  required  wages,  must  be 
retained  for  three  years  from  the  date(8) 
of  the  creation  of  the  record(8),  except 
that  in  the  event  a  timely  complaint  is 
filed,  all  payroll  records  must  be 
retained  until  the  complaint  is  resolved 
through  the  enforcement  process. 

C  DOL  Review  of  Labor  Condition 
Applications 

1.  Level  of  Review 

The  Department  considered  a  number 
of  approaches  to  the  level  of  DOL 
review  of  a  labor  condition  application 
ranging  from  full  review  and  approval  of 
each  labor  condition  element  to  a  simple 
screening  of  the  application  for 
completeness.  Many  commenters  to  the 
ANPRM  made  recommendations 
concerning  the  level  of  review  of  a  labor 
condition  application.  A  number  of 
commenters  recommended  that  DOL  not 
review  a  labor  condition  application 
unless  a  complaint  was  filed.  Other 
commenters  suggested  that  DOL  simply 
file  the  labor  condition  application  after 
insuring  that  the  required  information 
has  been  provided  on  the  form. 

The  Department  believes  that 
Congress  intended  that  DOL  use  a 
simplified,  streamlined  process  for 
reviewing  H-lB  labor  condition 
applications  and  proposes  a  simplified 
review.  The  Department  proposes  to 
rely  upon  a  complaint-driven 
enforcement  process  which  involves: 
Attestations  made  by  the  employer; 
public  examination  of  the  labor 
condition  application;  and  the  ability  of 
aggrieved  persons  to  file  complaints, 
which  may  be  investigated  and  which 
may  result  in  penalties  against  the 
employer.  The  Department's  proposed 
regulations  reflect  this  approach. 

2.  Specialty  Occupation 

The  INA  defines  a  "specialty 
occupation"  as  one  which  requires  the 
theoretical  and  practical  application  of  a 
body  of  highly  specialized  knowledge, 
and  which  requires  the  attainment  of  a 
bachelor's  or  higher  degree  in  the 
specific  specialty  (or  its  equivalent).  6 
U.S.C.  1184(i){l).  In  addiUon,  the  INA 
requires  the  prospective  H-lB  alien  to 
possess  the  following  qualifications:  Full 
state  licensure  to  practice  in  the 
occupation,  if  required:  and  either  (i) 
completion  of  a  bachelor's  or  higher 
degree  in  the  specific  specialty  (or  its 
equivalent),  or  (ii)  experience  in  the 


specialty  equivalent  to  the  completion  of 
such  a  degree  and  expertise  In  the 
specialty  through  progressively 
responsible  positions  relating  to  the 
specialty.  B  U.S.C.  1184(i)(2). 

It  has  been  the  responsibility  of  INS  to 
determine  whether  an  alien  and  the 
occupation  met  the  requirements  for  an 
H-lB  visa.  The  proposed  regulations 
reflect  a  continuation  of  this  approach. 
INS  will  continue  to  have,  under  the  H- 
IB  program,  the  responsibility  for 
determining  whether  the  occupation  and 
alien  meet  the  requirements  for  an  H-lB 
visa,  after  receiving  the  employer's 
petition  with  the  DOL-approved  labor 
condition  application  attached.  A 
determination  by  INS  that  the 
occupation  or  alien  does  not  qualify  for 
an  H-IB  visa  is  appealed  only  through 
relevant  INS  and  Department  of  Justice 
procedures. 

This  approach  is  in  keeping  with  the 
intent  of  the  Act — that  DOL  review  be 
simple  and  streamlined,  and  that  worker 
safeguards  be  provided  by  a  complaint- 
driven  enforcement  system. 

3.  Labor  Availability  Determination 

The  ANPRM  asked  whether 
commenters  believed  that  Congress 
intended  that  employers  attest  to  the 
unavailability  of  U.S.  workers  for  the 
positions  offered  aliens  who  would 
enter  the  U.S.  on  H-lB  visas.  A  large 
number  of  comments  and 
recommendations  were  received  on  this 
issue.  Most  commenters  stated  they 
believed  that  such  a  requirement  was 
not  in  the  law  and  exceeded 
Congressional  intent.  These  commenters 
argued  that  the  attestation-like  process, 
public  notification,  and  complaint 
provisions  were  the  mechanisms 
intended  by  the  Act  to  protect  U.S. 
workers.  Other  commenters  asserted 
that  the  Act  intends  that  an  employer 
attest  that  it  had  been  unable  to  recruit 
a  qualified  U.S.  worker  for  the 
position(s]  to  be  filled  by  the  H-lB 
alien(8). 

The  Department  is  not  proposing  that 
employers  attest  to  the  unavailability  of 
qualified  U.S.  workers  for  H-lB 
positions. 

D.  Confidentiality  of  Employer 
Information 

Many  commenters  raised  the  issue  of 
the  corifidentiality  of  employer-provided 
information.  These  commenters  strongly 
recommended  that  the  Department  make 
every  effort  to  protect  confidential 
employer  information  provided  to  the 
Department  as  part  of  the  labor 
condition  application.  While  the 
Department  recognizes  these  concerns, 
the  Act  requires  that  the  employer  make 


37189 


Federal  Register  /  Vol.  56.  No.  150  y(  Monday,  August  5,  1991  /  Proposed  Rules 


leral  Re 


available  for  public  examination  a  copy 
of  the  labor  condition  application  and 
accompanying  documentation  within 
one  working  day  after  the  date  on  which 
an  application  is  Bled  with  DOL  8 
U.S.C.  1182(n)(l)(D);  see  also  8  U.S.C. 
1182(n)(l)(C).  Although  the  Department 
does  not  propose  to  require  any 
documentation  to  be  submitted  to  it 
along  with  the  labor  condition 
application,  the  proposed  regulations 
require  that  certain  docxmientation  must 
be  available  for  public  examination  at 
the  place  of  employment.  In  addition, 
employers  should  note  that  if  a 
complaint  is  filed,  an  investigation 
conducted,  and  a  hearing  held,  any 
employer  information  submitted  as 
evidence  at  the  hearing  will  become  a 
matter  of  public  record;  such 
information  may  well  be  more  extensive 
than  that  which  the  employer  must  make 
available  for  public  examination.  See  8 
U.S.C.  llo2(n)(2). 

E.  Discouraging  Frivolous  Complaints 

Many  commenters  urged  the 
Department  to  take  steps  to  discourage 
frivolous  complaints.  The  Department 
notes  that  the  Act  itself  addresses  this 
concern  by  permitting  only  "any 
aggrieved  person  or  organization 
(including  bargaining  representatives)" 
to  nie  a  complaint  8  U.S.C. 
1182(n)(2)(AJ.  In  addition,  under  the 
Department's  proposed  regulations  an 
investigation  will  only  be  initiated  after 
DOL  determines  that  there  is  reasonable 
cause  to  beheve  a  violation  has 
occurred. 

F.  Complaint,  Investigation  and  Hearing 

Section  212(n)(2)  of  the  Act  requires 
that  the  Department  establish  a  system 
to  conduct  investigations  to  determine 
whether  an  employer  failed  to  meet  a 
condition  specified  in  the  labor 
condition  application  or  misrepresented 
a  materia!  fact  on  its  application.  8 
U.S.C.  1182(n)(2).  These  regulations 
propose  that  the  Wage  and  Hour 
Administrator  may  conduct 
investigations  of  potential  violations  of 
the  law  only  pursuant  to  a  complaint 
The  Department  has  determined,  based 
on  the  legislative  history,  that  this 
carries  out  Congressional  intent  that  the 
enforcement  of  the  statute  should  be 
exclusively  complaint-driven.  Any 
aggrieved  person  or  organization 
(including  bargaining  unit 
representatives)  may  file  a  complaint, 
but  the  proposed  regulations  reflect  the 
Act's  requirement  that  the  complaint  be 
filed  no  later  than  12  months  after  the 
alleged  violation(s).  The  investigative 
process  is  to  be  completed  and  a 
determination  issued  within  30  days 
from  the  date  that  the  complaint  is 


accepted  for  filing,  after  screening  for 
reasonable  cause;  the  30-day 
investigation  period  may  be  suspended 
in  the  event  that  the  Administrator  finds 
it  necessary  to  seek  a  determination 
from  ETA  on  a  controlling  matter  such 
as  the  prevailing  wage. 

The  Department  proposes  regulations 
that  reflect  the  employer's  obligation  to 
establish  its  compliance  with,  and  the 
truthfulness  of,  the  statements  and 
information  attested  to  on  the  labor 
condition  application.  The  regulations 
also  require  that  the  employer  cooperate 
in  the  investigation  and  take  no 
retaliatory  action  against  persons  who 
file  complaints,  assist  in  the 
investigation,  or  participate  in 
administrative  proceedings.  8  U.S.C. 
1182(n)(2)  (A)  and  (B). 

C.  Administrative  Law  Judge  Hearing 
and  Discretionary  Review  By  the 
Secretary 

Section  212(n)(2)(B)  requires  that  the 
Secretary  provide  interested  parties  an 
opportimity  for  a  hearing  within  60  days 
of  the  date  of  the  investigative 
determination,  and  issue  findings  within 
60  days  of  the  date  of  the  hearing. 

Because  of  this  compressed  time 
frame,  the  proposed  regulations  require 
that  a  request  for  hearing  be  filed 
directly  with  the  Chief  Administrative 
Law  Judge  no  later  than  15  days  from 
the  date  of  the  Administrator's 
determination.  Further,  because  of  the 
problems  of  proof  to  be  anticipated  in  an 
administrative  hearing  on  factual  issues 
of  prevailing  wages  and  working 
conditions  which  may  be  virtually 
impossible  to  address  except  through 
hearsay  reports  of  surveys,  or  for  which 
crucial  witnesses  and  other  evidence 
may  be  unavailable  except  through 
hearsay  since,  for  example,  the 
witnesses  are  located  outside  the  U.S., 
the  proposed  regulations  specify  that  the 
Department's  rules  of  evidence  shall  not 
apply. 

An  opportimity  for  discretionary 
review  by  the  Secretary  is  afforded  by 
the  proposed  regulations,  with  short 
deadlines  in  accordance  with  the 
statutory  intent  for  expedited 
dispositions.  Any  interested  party  may 
request  such  review,  and  the  Secretary 
shall  determine  what  matters,  if  any, 
will  be  reviewed. 

H.  Penalties 

Failure  to  meet  a  condition  of  the 
application  regarding  wages,  working 
conditions,  and  strikes  or  lockouts,  or 
substantial  failure  to  meet  a  condition  of 
the  application  regarding  notification  of 
bargaining  representatives  or 
employees,  or  misrepresentation  of  a 
material  fact  in  the  application  may 


result  in  the  imposition  of  administrative 
remedies: 

(1)  Civil  money  penalties  in  an 
amount  not  to  exceed  $1,000  per 
violation; 

(2)  Employers  being  barred  from  filing 
applications  or  attestations  with  the 
Department  to  employ  aliens  on  either  a 
permanent  or  temporary  basis  for  at 
least  one  yean  and 

(3)  Employers  being  ordered  to 
provide  for  payment  of  backwages.  8 
U.S.C.  1182(n)(2)  (C)  and  (D). 

rV.  Summary 

The  Department  welcomes  comments 
on  any  issues  addressed  in  the  proposed 
regulations,  and  on  any  issues  not 
addressed  that  commenters  believe 
need  to  be  addressed. 

Regtdatory  Impact  and  Administrative 
Procedure 

E.0. 12291 

The  rule  does  not  have  the  fmancial  or 
other  impact  to  make  it  a  major  rule  and, 
therefore,  the  preparation  of  a 
regulatory  impact  analysis  is  not 
necessary.  See  Executive  Order  12291,  3 
CFR.  1981  Comp..  page  127,  5  U.S.C.  601 
note. 

Regulatory  Flexibility  Act 

The  Department  of  Labor  has  notified 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  the  Regulatory 
Flexibihty  Act  at  5  U.S.C.  605(b),  that 
the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Nevertheless,  interested  parties  are 
requested  to  submit,  as  part  of  their 
comments  on  this  rule,  information  on 
the  potential  economic  impact  of  the 
rule. 
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.700    Purpose,  procedurt 


appUcabiHty  of  subparts  H  and  I 
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result  in  the  imposition  of  administrative 
remedies: 

(1)  Civil  money  penalties  in  an 
amount  not  to  exceed  $1,000  per 
violation; 

(2)  Employers  being  barred  from  filing 
applications  or  attestations  with  the 
Department  to  employ  aliens  on  either  a 
permanent  or  temporary  basis  for  at 
least  one  yean  and 

(3)  Employers  being  ordered  to 
provide  for  payment  of  backwages.  8 
U.S.C.  1182(n)(2)  (C)  and  (D). 

IV.  Summary 

The  Department  welcomes  comments 
on  any  issues  addressed  in  the  proposed 
regulations,  and  on  any  issues  not 
addressed  that  commenters  believe 
need  to  be  addressed. 

Regulatory  Impact  and  Administrative 
Procediuv 

E.0. 12291 

The  rule  does  not  have  the  fmancial  or 
other  impact  to  make  it  a  major  rule  and, 
therefore,  the  preparation  of  a 
regulatory  impact  analysis  is  not 
necessary.  See  Executive  Order  12291,  3 
CFR.  1981  Comp.,  page  127.  5  U.S.C.  601 
note. 

Regulatory  Flexibility  Act 

The  Department  of  Labor  has  notified 
the  Chief  Coimsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  the  Regulatory 
Flexibility  Act  at  5  U.S.C.  605(b),  that 
the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Nevertheless,  interested  parties  are 
requested  to  submit,  as  part  of  their 
comments  on  this  rule,  information  on 
the  potential  economic  impact  of  the 
rule. 
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Penalties.  Reporting  and  recordkeeping 
requirements.  Specialty  occupation. 
Wages. 

Text  of  the  Proposed  Joint  Rule 

The  text  of  the  proposed  joint  rule  as 
proposed  by  ETA  and  the  Wage-Hour 
Division,  ESA  in  this  document  appears 
below: 
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Subpart  H--Latx>r  Condition 
Applications  and  Requirements  for 
Employers  Using  Aliens  on  H-1B  Visas 
In  Specialty  Occupations 

-700    Purpose,  procedure  and 


appUcaMHty  of  8ut>parts  H  and  L 

(a)  Purpose.  The  Immigration  and 
Nationality  Act,  with  respect  to 
nonimmigrant  workers  entering  the 
United  States  on  H-lB  visas: 

(1)  Establishes  an  annual  ceiling  of 
65,000  (exclusive  of  spouses  and 
children]  on  the  number  of  aUens  who 
may  be  issued  H-lB  visas; 

(2)  Defmes  the  scope  of  eligible 
occupations  for  which  nonimmigrants 
may  be  issued  H-lB  visas  and  specifies 


the  qualifications  that  are  required  for 
entry  as  an  H-lB  worker 

(3)  Requires  an  employer  seeking  to 
employ  H-lB  workers  to  file  a  labor 
condition  application  with  and  have  it 
approved  by  the  Department  of  Labor 
(DOL)  before  an  alien  may  be  provided 
H-lB  status  by  the  Immigration  and 
Naturalization  Service  (INS);  and 

(4)  Establishes  a  system  for  the  receipt 
and  investigation  of  complaints,  as  well 
as  for  the  imposition  of  fmes  and 
penalties  for  misrepresentation  or  for 
failure  to  fulfill  a  condition  of  the  labor 
condition  application.  8  U.S.C. 
1101(a)(15](H)(i)(b),  1182(n). 
1184(g)(l)lA),  and  1184(i). 

(b)  Procedure  for  obtaining  an  H-lB 
visa.  Before  a  nonimmigrant  alien  may 
work  in  a  "specialty  occupation"  in  the 
United  States  under  an  H-lB  visa,  the 
aHen  must  receive  that  H-IB  visa  from 
the  Department  of  State  (DOS).  There 
are  three  steps  in  the  process  which 
leads  to  the  issuance  of  an  H-lB  visa. 
These  steps  shall  be  followed  in 
sequence  and  are  as  follows: 

(1)  First,  an  employer  shall  submit  to 
DOL,  and  obtain  DOL  approval  of,  a 
labor  condition  application.  The 
requirements  for  obtaining  an  approved 
labor  condition  application  are  provided 
in  this  subpart.  The  labor  condition 
application  (Form  ETA  9035)  and 
instructions  may  be  obtained  from  DOL 

Regional  Offices  listed  in  9 -720  of 

this  part. 

(2)  After  obtaining  DOL  approval  of  a 
labor  condition  application,  the 
employer  shall  submit  a  petition  (INS 
Form  1-129),  together  with  the  approved 
labor  condition  application,  to  INS, 
requesting  that  the  alien  be  issued  an  H- 
IB  visa.  The  requirements  concerning 
the  submission  of  a  petition  to,  and  its 
processing  by,  INS  are  set  forth  in  INS 
regidations.  The  INS  petition  (Form  I- 
129)  may  be  obtained  from  an  INS 
district  or  area  office. 

(3)  After  the  petition  (INS  form  1-129) 
is  approved  by  INS,  the  petition  will  be 
sent  to  the  U.S.  Consulate  when  the 
alien  is  outside  of  the  U.S.  or  is 
otherwise  required  to  apply  at  the 
Consulate  in  person.  U.S.  Consular  staff 
will  assist  INS  in  determining  whether 
the  alien  meets  the  requirements  for  the 
visa.  If  the  alien  is  in  the  United  States, 
it  may  be  possible  for  the  aUen  to  adjust 
to  the  H-lB  visa  status  without  leaving 
the  U.S.  If  80,  the  review  of  the  alien's 
qualifications  normally  done  by 
Consular  staff  will  be  done  by  INS  staff 
and  the  alien  will  be  required  to  appear 
at  an  appropriate  INS  office.  Aliens  may 
obtain  information  about  the 
requirements  for  an  H-lB  visa  from  U.S. 
Embassies  or  Consulates,  or  from  the 
INS.  U.S.  Consulates  are  guided  by  the 


Foreign  Affairs  Manual  of  the  U.S. 
Department  of  State. 

(c)  Applicability.  Subparts  H  and  I  of 
this  part  apply  to  all  employers  seeking 
to  employ  aUens  on  H-lB  visas  in 
specialty  occupations. 

S .705    Overview  of  responstttOties. 

Three  federal  agencies  are  involved  in 
the  process  which  leads  to  the  issuance 
of  an  H-lB  visa,  and  the  responsibilities 
which  continue  after  the  visa  is  issued. 
The  employer  also  has  continuing 
responsibilities  under  the  process.  This 
section  briefly  describes  the 
responsibilities  of  each  of  these  entities. 

(a)  Department  of  Labor 
responsibilities.  DOL  administers  the 
labor  condition  application  process  and 
enforcement  provisions. 

(1)  The  Employment  and  Training 
Administration  (ETA),  DOL,  is 
responsible  for  receiving  and  making 
determinations  on  labor  condition 
applications  in  accordance  with  subpart 
H  of  this  part. 

(2)  The  Employment  Standards 
Administration  (ESA),  DOL.  is 
responsible,  in  accordance  with  subpart 
I  of  this  part,  for  investigating  and 
resolving  any  complaints  filed  with  DOL 
concerning  labor  condition  applications 
or  the  employment  of  H-lB  workers. 

(b)  Immigration  and  Naturalization 
Service  (INS)  responsibilities.  The 
Immigration  and  Naturalization  Service 
(INS)  shall  receive  the  employer's 
petition  (INS  Form  1-129)  »vith  the  DOL- 
approved  labor  condition  application 
attached.  INS  is  responsible  for 
determining  whether  the  occupation 
named  in  the  labor  condition  application 
is  a  specialty  occupation  and  whether 
the  qualifications  of  the  alien  meet  the 
statutory  requirements  for  issuance  of 
an  H-lB  visa.  INS  will  send  the 
employer's  petition,  if  approved, 
together  with  the  labor  condition 
apphcation  to  the  U.S.  Consulate  where 
the  alien  is  to  apply  for  the  visa  unless 
the  alien  is  in  the  U.S.  and  eligible  to 
adjust  status  without  leaving  this 
country.  If  the  alien  is  within  the  U.S. 
and  eligible  to  adjust  status,  INS  will 
carry  out  the  functions  normally 
performed  by  the  consulate.  See  8  U.S.C. 
1184(i). 

(c)  Department  of  State  (DOS) 
responsibilities.  The  Department  of 
State,  through  U.S.  Embassies  and 
Consulates,  is  the  initial  point  of  contact 
for  the  alien  when  the  alien  is  outside  of. 
the  U.S.  and  is  applying  for  an  H-lB 
visa.  DOS  will  assist  INS  in  determining 
whether  the  alien  meets  the 
requirements  for  the  H-lB  visa. 

(d)  Employer's  responsibilities.  Each 
employer  seekuig  an  H-lB  employee(s) 
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in  a  specialty  occupation  bes  several 
responsibilities. 

(1)  The  employer  shall  submit  a 
completed  labor  condition  application 
on  Form  ETA  9035  and  one  copy  to  the 
regional  office  of  ETA  serving  the  area 
where  the  alien  will  be  employed.  If  the 
labor  condition  application  is  approved 
by  ETA  a  copy  will  be  returned  to  the 
employer. 

(2)  The  employer  then  shall  submit  a 
copy  of  the  approved  labor  condition 
application  to  INS  with  a  completed 
petition  [INS  Form  I-12S)  requesting  that 
the  alien  be  issued  an  H-lB  visa. 

(3)  The  employer  shall  not  allow  the 
alien  to  begin  work,  even  though  a  labor 
condition  application  has  been 
approved  by  DOL,  until  an  H-lB  visa 
has  been  issued  to  the  alien,  which  visa 
grants  the  alien  authorization  to  work  in 
(he  United  States  for  that  employer, 
imless  the  INS  has  otherwise 
speciRcally  granted  the  alien  permission 
to  work  in  that  job  opportunity. 

(4)  The  employer  shall  develop 
sufficient  docimientation  to  meet  its 
burden  of  proof  witii  respect  to  the 
validity  of  the  statements  made  in  its 
labor  condition  application  and  the 
accuracy  of  information  provided  in  the 
event  that  such  statement  or  hiformation 
is  challenged.  The  employer  shall  also 
maintain  such  documentation  at  its 
place  of  business  in  the  U.S.  and  shall 
make  such  documentation  available  to 
DOL  for  inspection  and  copying  upon 
request. 

9 .710    Coniptainto. 

Complaints  concerning 
misrepresentation  in  the  labor  condition 
application  or  failure  of  the  employer  to 
meet  a  condition  specified  in  the 
application  shall  be  filed  with  the 
Administrator,  Wage  and  Hour  Division 
(Administrator).  ESA  according  to  the 
procedures  set  forth  in  subpart  I  of  this 
part.  The  Administrator  shall  then 
investigate  if  reasonable  cause  is  found, 
and,  where  appropriate,  after  an 
opportunity  for  a  bearing,  assess 
sanctions  and  penalties. 

: 71S    Definttiona. 

For  the  purposes  of  subparts  H  and  I 
of  this  part: 

Actual  wage  means  the  wage  rate 
paid  by  the  employer  to  all  similarly 
situated  employees  in  the  occupation  at 
the  worksite  at  the  time  of  employment 

AdminiaLrative  Law  Judge  means  an 
official  appointed  pursuant  to  5  U.S.C 
3105. 

Administrator  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  Department  of  Labor, 
and  such  authorized  representatives  as 


may  be  designated  to  perform  any  of  the 
functions  of  the  Administrator  under 
subpart  H  or  I  of  this  part. 

Area  of  intended  employment  means 
the  area  within  normal  commuting 
distance  of  the  place  (address]  of 
employment  where  the  H-IB  alien  is  or 
will  be  employed.  If  the  place  of 
employment  is  within  a  Metropolitan 
Statistical  Area  (MSA),  any  place  within 
the  MSA  is  deemed  to  be  within  normal 
commuting  distance  of  the  place  of 
employment.  If  there  is  no  MSA  then  the 
area  of  intended  employment  is  the  area 
within  normal  commuting  distance  of 
the  place  of  employment. 

Attorney  General  means  the  chief 
official  of  the  U.S.  Department  of  Justice 
or  the  Attorney  General's  designee. 

Authorized  agent  and  authorized 
representative  mean  an  official  of  the 
employer  who  has  the  legal  authority  to 
commit  the  employer  to  the  statements 
in  the  labor  condition  application. 

Certifying  Officer  and  Regional 
Certifying  Officer  mean  a  Department  of 
Labor  o^icial,  or  such  official's 
designee,  who  makes  determinations 
about  whether  or  not  to  approve  labor 
condition  applications. 

Chief  Administrative  Law  Judge 
means  tfie  chief  official  of  the  Office  of 
the  Administrative  Law  Judges  of  the 
Department  of  Labor  or  the  Chief 
Administrative  Law  Judge's  designee. 

Department  and  DOL  mean  the 
United  States  Department  of  Labor. 

Division  means  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  DOL 

Employer  means: 

(1)  A  person,  firm,  corporation, 
contractor,  or  other  association  or 
organization  in  the  United  States  which 
suffers  or  permits  a  person  to  work 
within  the  United  States 

(2)  Which  has  an  employer-employee 
relationship  with  respect  to  employees 
under  this  part,  as  indicated  by  the  fact 
that  it  may  hire,  pay,  fire,  supervise  or 
otherwise  control  the  work  of  any  such 
employee;  and 

(3)  Which  has  an  Internal  Revenue 
Service  tax  identification  number. 

Employment  and  Training 
Administration  (ETA)  means  the  agency 
within  the  Department  which  includes 
the  United  States  Employment  Service 

(uas). 

Employment  Standards 
Administration  (ESA)  means  the  agency 
within  the  Department  which  includes 
the  Wage  and  Hour  DivisioiL 

Immigration  and  Naturalization 
Service  (INS)  means  the  component  of 
the  Department  of  Justice  which  makes 
the  determination  under  the  Act  on 
whether  to  grant  visa  petitions  of 
employers  seeking  the  admission  of 


nonimmigrant  aliens  under  H-lB  visas 
for  the  purpose  of  employment. 

INA  means  the  Immigration  and 
Nationality  Act,  as  amended,  8  U.S.C. 
1101  et  seq. 

Independent  authoritative  source 
means  a  professional,  business,  trade, 
educational  or  govempiental 
association,  organization,  or  other 
similar  entity,  not  owned  or  controlled 
by  the  employer,  which  has  a  recognized 
expertise  in  an  occupational  field. 

Independent  authoritative  source 
survey  means  a  survey  of  wages 
conducted  by  an  independent 
authoritative  source  and  published  in  a 
book,  newspaper,  periodical,  looseleaf 
service,  newsletter,  or  other  simitar 
medium,  within  the  24-month  period 
immediately  preceding  the  filing  of  the 
employer's  attestation  and  each 
succeeding  annual  prevailing  wage 
update.  Such  survey  shall: 

(1)  Refiect  the  average  wage  paid  to 
workers  similarly  employed  in  the  area 
of  intended  employment; 

(2)  Be  based  upon  data  collected 
within  the  24-month  period  immediately 
preceding  the  date  of  publication  of  the 
survey;  and 

(3)  Represent  the  latest  published 
prevailing  wage  finding  by  the 
authoritative  source  for  the  occupation 
in  the  area  of  intended  employment. 

Lockout  means  a  labor  dispute 
involving  a  work  stoppage,  wherein  an 
employer  withholds  work  from  its 
employees  in  order  to  gain  a  concession 
from  them. 

Occupation  means  the  occupational  or 
job  classification  in  which  the  H-IB 
alien  is  to  be  employed. 

Period  of  intended  employment  means 
the  time  period  between  the  starting  and 
ending  dates  inclusive  of  the  H-lB 
alien's  intended  period  of  employment 
in  the  occupational  classification  at  the 
place  of  employment  as  set  forth  in  the 
labor  condition  application. 

Place  of  employment  means  the 
worksite  or  physical  location  where  the 
work  is  performed. 

Required  wage  rate  means  the  rate  of 
pay  which  is  the  higher  of: 

(1)  The  actual  establishment  wage 
rate  for  the  occupation  in  which  the  H- 
IB  alien  is  to  be  employed;  or 

(2)  The  prevailing  wage  rate  (adjusted 
every  24  months)  for  the  occupation  in 
which  the  H-lB  alien  is  to  be  employed 
in  the  geographic  area  of  intended 
employment.  The  prevailing  wage  rate 
must  be  no  less  than  the  minimum  wage 
required  by  Federal,  State,  or  local  law. 

Secretary  means  the  Secretary  of 
Labor  or  the  Secretary's  designee. 

Specialty  occupation  means  an 
occupation  that  requires  theoretical  and 


practical  application  of  a  bo( 
specialized  knowledge,  and  i 
of  a  bachelor's  or  higher  deg 
equivalent)  in  the  specific  sp 
minimum  for  entry  into  the  o 
in  the  United  States.  The  alic 
specialty  occupation  shall  pc 
following  qualifications: 

(1)  Full  state  licensure  to  p 
the  occupation,  if  licei>sure  ii 
for  the  occupation; 

(2)  Completion  of  the  requj 
or 

(3)  Experience  in  the  sped 
equivalent  to  the  completion 
degree  and  recognition  of  ex| 
the  specialty  through  progree 
responsible  positions  relating 
specialty.  B  U.S.C.  1184{i). 
Determinations  of  specialty  ( 
and  of  alien  qualifications  ar 
INS. 

State  means  one  of  the  50 1 
District  of  Columbia,  Guam,  1 
and  the  U.S.  Virgin  Islands. 

State  employment  security 
(SESA)  means  the  State  ager 
designated  under  section  4  ol 
Wagner-Peyser  Act  to  coopei 
USES  in  the  operation  of  the 
system  of  public  emplcymeni 

Strike  means  a  labor  dispu 
employees  engage  in  a  conce 
stoppage  of  work  (including  t 
reason  of  the  expiration  of  a 
bargaining  agreement)  or  eng 
concerted  slowdown  or  othei 
i.iterruption  of  operation. 

United  States  Employment 
(USES)  means  the  agency  of  i 
Department  of  Labor,  establii 
the  Wagner-Peyser  Act,  whic 
charged  with  administering  U 
system  of  public  employment 

Wage  rate  means  the  remu 
(exclusive  of  fringe  benefits) 
in  terms  of  amount  per  hour,  i 
or  year. 

S '720    Addresses  of  Oepai 

Lai>or  Regional  Offices. 

Region  I  (Connecticut,  Mail 
Massachusetts,  New  Hampsh 
Island,  and  Vermont):  One  C( 
Street  10th  Floor,  Boston. 
Massachusetts  02114-2021.  T( 
617-565-4448. 

Region  II  (New  York.  New  j 
Puerto  Rico,  and  the  Virgin  Is 
201Varick  Street  room  755,  N 
New  York  10014.  Telephone: ; 
2185. 

Region  III  (Delaware.  Distri 
Columbia.  Maryland.  Pennsyl 
Virginia,  and  West  Virginia): 
Box  8796.  Philadelphia,  Penns 
19101.  Telephone:  215-596-631 

Region  IV  (Alabama,  Florid 
Kentucky,  Mississippi.  North 
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nonimmigrant  aliens  under  H-lB  visas 
for  the  purpose  of  employment. 

INA  means  the  Immigration  and 
Nationality  Act,  as  amended,  8  U.S.C. 
1101  et  seq. 

Independent  authoritative  source 
means  a  professional,  business,  trade, 
educational  or  govempiental 
association,  organization,  or  other 
similar  entity,  not  owned  or  controlled 
by  the  employer,  which  has  a  recognized 
expertise  in  an  occupational  field. 

Independent  authoritative  source 
survey  means  a  survey  of  wages 
conducted  by  an  independent 
authoritative  source  and  published  in  a 
book,  newspaper,  periodical,  looseleaf 
service,  newsletter,  or  other  similar 
medium,  within  the  24-month  period 
immediately  preceding  the  filing  of  the 
employer's  attestation  and  each 
succeeding  annual  prevailing  wage 
update.  Such  survey  shall: 

(1)  Reflect  the  average  wage  paid  to 
workers  similarly  employed  in  the  area 
of  intended  employment; 

[2]  Be  based  upon  data  collected 
within  the  24-month  period  immediately 
preceding  the  date  of  publication  of  the 
survey;  and 

(3)  Represent  the  latest  published 
prevailing  wage  finding  by  the 
authoritative  source  for  the  occupation 
in  the  area  of  intended  employment 

Lockout  means  a  labor  dispute 
involving  a  work  stoppage,  wherein  an 
employer  withholds  work  from  its 
employees  in  order  to  gain  a  concession 
from  them. 

Occupation  means  the  occupational  or 
job  classification  in  which  the  H-IB 
alien  is  to  be  employed. 

Period  of  intended  employment  means 
the  time  period  between  the  starting  and 
ending  dates  inclusive  of  the  H-lB 
alien's  intended  period  of  employment 
in  the  occupational  classification  at  the 
place  of  employment  as  set  forth  in  the 
labor  condition  application. 

Place  of  employment  means  the 
worksite  or  physical  location  where  the 
work  is  performed. 

Required  wage  rate  means  the  rate  of 
pay  which  is  the  higher  of: 

(1)  The  actual  establishment  wage 
rate  for  the  occupation  in  which  the  H- 
IB  alien  is  to  be  employed;  or 

(2)  The  prevailing  wage  rate  (adjusted 
every  24  months)  for  the  occupation  in 
which  the  H-lB  alien  is  to  be  employed 
in  the  geographic  area  of  intended 
employment.  The  prevailing  wage  rate 
must  be  no  less  than  the  minimum  wage 
required  by  Federal,  State,  or  local  law. 

Secretary  means  the  Secretary  of 
Labor  or  the  Secretary's  designee. 

Specialty  occupation  means  an 
occupation  that  requires  theoretical  and 


practical  application  of  a  body  of  highly 
specialized  knowledge,  and  attainment 
of  a  bachelor's  or  higher  degree  (or  its 
equivalent)  in  the  specific  specialty  as  a 
minimum  for  entry  into  the  occupation 
in  the  United  States.  The  alien  in  a 
specialty  occupation  shall  possess  the 
following  qualifications: 

(1)  Full  state  licensure  to  practice  in 
the  occupation,  if  licensure  is  required 
for  the  occupation; 

(2)  Completion  of  the  required  degree: 
or 

(3)  Experience  in  the  specialty 
equivalent  to  the  completion  of  such 
degree  and  recognition  of  expertise  in 
the  specialty  through  progressively 
responsible  positions  relating  to  the 
specialty.  B  U.S.C.  1184{i). 
Determinations  of  specialty  occupation 
and  of  alien  qualifications  are  made  by 
INS. 

State  means  one  of  the  50  States,  the 
District  of  Columbia,  Guam.  Puerto  Rico, 
and  the  U.S.  Virgin  Islands. 

State  employment  security  agency 
(SESA)  means  the  State  agency 
designated  under  section  4  of  die 
Wagner-Peyser  Act  to  cooperate  with 
USES  in  the  operation  of  the  national 
system  of  public  emploiTnent  o^ces. 

Strike  means  a  labor  dispute  wherein 
employees  engage  in  a  concerted 
stoppage  of  work  (including  stoppage  by 
reason  of  the  expiration  of  a  collective- 
bargaining  agreement)  or  engage  in  any 
concerted  slowdown  or  other  concerted 
interruption  of  operation. 

United  States  Employment  Service 
(USES)  means  the  agency  of  the 
Department  of  Labor,  established  under 
the  Wagner-Peyser  Act,  which  is 
charged  with  administering  the  national 
system  of  public  employment  offices. 

Wage  rate  means  the  remuneration 
(exclusive  of  fringe  benefits)  to  be  paid 
in  terms  of  amount  per  hour,  day.  month 
or  year. 

5 -720    Addresses  of  Oepartment  of 

Lat>or  Regional  Offices. 

Region  I  (Connecticut.  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont):  One  Congress 
Street  10th  Floor,  Boston. 
Massachusetts  02114-2021.  Telephone; 
617-565-4448. 

Region  II  (New  York.  New  Jersey, 
Puerto  Rico,  and  the  Virgin  Islands): 
201Varick  Street,  room  755,  New  York. 
New  York  10014.  Telephone:  212-660- 
2185. 

Region  HI  (Delaware.  District  of 
Columbia,  Maryland.  Pennsylvania. 
Virginia,  and  West  Virginia):  Post  Office 
Box  8796,  Philadelphia.  Pennsylvania 
19101.  Telephone:  215-596-6363. 

Region  IV  (Alabama,  Rorida.  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 


South  Carolina,  and  Tennessee):  1371 
Peachtree  Street  NE.,  Atlanta  Georgia 
30309.  Telephone:  404-347-393a 

Region  V  (Illinois.  Indieuia,  Michigait 
Miimesota,  Ohio,  and  Wisconsin):  230 
South  Dearborn  Street  Room  605, 
Chicago.  Illinois  60604.  Telephone:  312- 
353-1550. 

Region  VI  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas):  525 
Griffin  Street,  Room  314.  Dallas.  Texas 
75202.  Telephone:  214-767-4969. 

Region  VII  (Iowa.  Kansas,  Missouri, 
and  Nebraska):  911  Wahiut  Street 
Kansas  City.  Missouri  64106.  Telephone: 
816-428-3796. 

Region  VIII  (Colorado,  Montana. 
North  Dakota.  South  Dakota.  Utah,  and 
Wyoming):  1961  Stout  Street  18th  Floor. 
Denver,  Colorado  80294.  Telephone: 
303-844-4613. 

Region  IX  (Arizona,  California.  Guam. 
Hawaii,  and  Nevada):  71  Stevenson 
Street  room  830,  San  Francisco. 
Cahfomia  94119.  Telephone:  415-744- 
6647. 

Region  X  (Alaska,  Idaho,  Oregon,  and 
Washington):  909  First  Avenue,  room 
1145,  Seatde,  Washington  98174. 
Telephone:  206-553-5297. 

S 730    Labor  Condition  AppOcatkMi. 

(a)  Who  must  submit  labor  condition 
applications?  An  employer,  or  the 
employer's  authorized  representative  or 
agent  which  meets  the  definition  of 

employer  set  forth  in  S -715  of  tiiis 

part  and  intends  to  employ  an  H-IB 
alien  in  a  specialty  occupation  shall 
submit  a  labor  condition  application  to 
DOL 

(b)  Where  should  a  labor  condition 
application  be  submitted?  A  labor 
condition  application  shall  be  submitted, 
by  U.S.  mail,  private  carrier,  or  facsimile 
transn'.ission,  to  the  ETA  regional  office 

shown  in  8 .720  of  this  part  in 

whose  geographic  area  of  jurisdiction 
the  H-lB  employee  will  be  employed.  It 
is  the  employer's  responsibility  to 
ensure  that  a  complete  application  is 
received  by  the  appropriate  regional 
office  of  ETA.  Incomplete  applications 
will  not  be  approved.  The  regional  office 
shall  process  all  applications 
sequentially  upon  receipt  regardless  of 
the  method  used  by  the  employer  to 
submit  the  application.  If  the  application 
is  submitted  by  facsimile  transmission, 
the  application  containing  the  original 
signature  shall  be  maintained  by  the 

employer  as  set  forth  at  9 760(a)(1) 

of  this  part. 

(c)  What  should  be  submitted?  Form 
ETA  9035.  (1)  General.  One  completed 
and  dated  original  Form  ETA  9035,  or 
facsimile  transmission  thereof, 
containing  the  labor  condition 
statements  referenced  in  { .730(e)  of 


this  part  bearing  the  employer's  original 
signature  (or  that  of  the  employer's 
authorized  agent  or  representative)  (see 
paragraph  (b)  of  this  section  and 

S 760(a)(1)  of  Uiis  part  widi  respect 

to  applications  filed  by  facsimile 
transmission)  and  one  copy  of  Form 
ETA  9035  shall  be  submitted  to  ETA 
Copies  of  Form  ETA  9035  are  available 

at  the  addresses  listed  in  ( .720  of 

this  part;  photocopies  of  the  form  also 
are  permitted.  Each  apphcation  shall 
identify  the  occupational 
classification(s)  for  which  a  labor 
condition  application  is  being  submitted 
and  shall  state  for  each  occupational 
classification: 

(i)  The  occupation(8).  by  Dictionary  of 
Occupational  Titles  (DOT)  Three-Digit 
Occupational  Groups  code  and  by  the 
employer's  own  tide  for  the  job, 

(ii)  The  number  of  H-lB  workers 
sought: 

(til)  The  gross  wage  rate(s)  to  be  paid 
to  each  H-lB  worker,  expressed  on  a 
weekly,  biweekly  or  monthly  basis; 

(iv)  The  starting  and  ending  dates  of 
the  H-lB  workers'  employment 

(v)  The  place(s)  of  intended 
employment 

(2)  Multiple  positions,  occupations, 
and/or  places  of  employment  The 
employer  may  file  a  labor  condition 
application  for  a  single  occupation  or  for 
multiple  occupations.  An  employer  may 
file  a  single  labor  condition  application 
for  more  than  one  occupational 
classification,  and/or  for  more  than  one 
place  of  employment  only  if: 

(i)  Each  occupation  is  a  specialty 
occupation; 

(ii)  All  places  of  employment  covered 
by  the  application  are  located  within  the 
jurisdiction  of  a  single  ETA  regional 
office,  or,  if  the  alien(s)  is/are  to  be 
employed  sequentially  in  various  places 
of  employment  the  application  is  to  be 
submitted  to  the  regional  office  having 
jurisdiction  over  the  initial  place  of 
employment  and 

(iii)  The  information  required  in  this 
paragraph  (c)  is  provided  for  each 
occupational  classification  for  each 
place  of  employment 

(3)  Full-time  and  part-time  jobs.  The 
position(s)  covered  by  the  labor 
condition  application  may  be  full-time  or 
part-time  or  a  mix  of  both. 

(d)  Content  of  the  labor  condition 
application.  An  employer's  labor 
condition  application  shall  contain  the 
labor  condition  statements  referenced  in 
paragraphs  (d)  through  (g)  of  this  • 
section,  which  provide  that  no  alien  may 
be  admitted  or  provided  status  as  an  H- 
IB  nonimmigrant  in  an  occupational 
classification  unless  the  employer  has 
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filed  with  the  Secretary  an  application 
stating  thah 

(1)  The  employer  is  offering  and  will 
offer  during  the  period  of  au^rized 
employment  to  aliens  and  to  all  other 
individuals  employed  in  the 
occupational  classification  and  in  the 
area  of  intended  employment  the  greater 
of  the  following: 

(i)  The  actual  wage  \ev9l  for  Hie 
occupational  classification  at  the  place 
of  employment;  or 

(ii)  The  prevailing  wage  level  for  the 
occupational  classification  in  the  area  of 
intended  employment; 

(2)  The  employer  will  provide  working 
conditions  for  such  aliens  that  will  not 
adversely  affect  the  working  conditions 
of  workers  similarly  employed; 

(3]  There  is  not  a  strike  or  lockout  in 
the  course  of  a  labor  dispute  in  the 
occupational  classification  at  the  place 
of  employment; 

(4)  The  employer,  at  the  time  of  filing 
the  labor  condition  apphcation: 

(i)  Has  provided  notice  of  the  filing  of 
the  labor  condition  apphcation  to  the 
bargaining  representative  of  the 
employer's  employees  in  the 
occupational  classification  in  the  area  of 
intended  employment  for  which  the 
aliens  are  sought;  or 

(ii)  If  there  is  no  such  bargaining 
representative,  has  posted  notice  of  the 
filing  of  the  labor  condition  application 
in  conspicuous  locations  in  the 
employer's  establishment(8)  in  the  area 
of  intended  employment,  in  the  manner 
described  in  paragraph  (h)  of  this 
section;  and 

(5)  The  employer  has  provided  the 
information  about  the  occupation 
required  in  paragraph  (c)  of  this  section. 

(e)  The  first  labor  conditjon 
statement-  wages.  An  employer  seeking 
to  employ  H-lB  aliens  in  a  specialty 
occupation  shall  state  on  Form  ETA 
9035  that  it  will  pay  the  H-lB  aliens  and 
other  similarly  situated  workerfs)  the 
required  wage  rate.  For  purposes  of  this 
paragraph,  "similarly  situated"  shall 
mean  "an  employee  of  the  employer 
workirig  in  the  same  position  under  like 
conditions,  such  as  the  same  shift  on  the 
same  days  of  the  week." 

(1)  Establishing  the  wage  requirement 
The  first  labor  condition  application 
requirement  shall  be  satisfied  when  the 
employer  signs  Form  ETA  9035,  attesting 
that,  for  the  entire  period  of  authorized 
employment,  the  required  wage  rate  will 
be  paid  to  the  H-lB  aUen(s)  and  other 
similarly  situated  workers;  that  is.  that 
the  wage  shall  be: 

(i)  No  less  than  the  actual  wage  rate 
paid  to  workers  similarly  employed  at 
the  place  of  employment;  or 

(ii)  The  prevailing  wage  level  for  the 
occupational  classification  m  the  area  of 


intended  employment,  whichever  is 
greater,  determined  as  of  the  time  of 
filing  the  application  and  every  24 
months  thereafter.  The  prevailing  wage 
shall  be  determined  as  follows: 

(A)  If  the  job  opportunity  is  in  an 
occupation  which  is  subject  to  a  wage 
determination  in  the  area  under  the 
Davis-Bacon  Act.  40  U.S.C  276a  et  seq. 
(see  also  29  CFR  part  1).  or  the 
McNamara-O'Hara  Service  Contract 
Act,  41  U.S.C.  351  et  seq.  (see  also  29 
CFR  part  4),  the  prevailing  wage  shall  be 
at  the  rate  required  under  such  statutory 
determination; 

(B)  If  the  job  opportunity  is  covered 
by  a  union  contract  which  was 
negotiated  at  arms-length  between  a 
union  and  the  employer,  the  wage  rate 
set  forth  in  the  union  contract  shall  be 
presumed  for  this  purpose  as  not 
adversely  affecting  the  wages  of  U.S. 
workers  similarly  employed,  and  shall 
be  considered  as  the  "prevailing  wage" 
for  purposes  of  an  employer's  prevailing 
wage  statement  on  a  labor  condition 
application; 

(C)  If  the  job  opportunity  is  in  an 
occupation  which  is  not  covered  by 
paragraph  (e)(l)(ii)  (A)  or  (B)  of  this 
section,  the  prevailing  wage  shall  be  the 
average  rate  of  wages,  that  is.  the  rate  of 
wages  paid  to  workers  simiiariy 
employed  in  the  area  of  intended 
employment.  Since  it  is  not  always 
feasible  to  determine  such  an  average 
rate  of  wages  with  exact  precision,  the 
wage  set  forth  in  the  application  shall  be 
considered  as  meeting  the  prevailing 
wage  standard  if  it  is  within  5  percent  of 
the  average  rate  of  wages.  The 
prevailing  wage  rate  under  this 
paragraph  (e)(l)(ii)(C)  of  this  section 
shall  be  determined  by: 

[1]  The  SESA;  or 

(2)  An  independent  authoritative 
source.  See  paragraph  (e){2)(ii)(C)  (2)  of 
this  section. 

(D)  For  purposes  of  this  paragraph  (e). 
"similarly  employed"  shall  mean 
"having  substantially  comparable  jobs 
in  the  occupational  classification  in  the 
area  of  intended  employment."  except 
that  if  no  such  workers  are  employed  by 
employers  other  than  the  employer 
applicant  in  the  area  of  intended 
employment  "similarly  employed"  shall 
mean: 

[1]  Having  jobs  requiring  a 
substantially  similar  level  of  skills 
within  the  area  of  intended  employment; 
or 

[2]  U  there  are  no  substantially 
comparable  jobs  in  the  area  of  intended 
employment  having  substantially 
comparable  jobs  with  employers  outside 
of  the  area  of  intended  employment. 

(E)  A  prevailing  wage  determination 
for  labor  condition  application  purposes 


made  pursuant  to  this  paragraph  (e) 
shall  not  permit  an  employer  to  pay  a  ' 
wage  lower  than  that  required  under 
any  other  Federal.  State  or  locat  law. 

(F)  Where  a  range  of  wages  is  paid  by 
the  employer  for  an  occupational 
classification,  the  range  is  considered  to 
meet  the  definition  of  prevaiUng  wage  so 
long  as  the  bcttom  of  the  wage  range  is 
at  least  at  the  required  wage  rate. 

(iii)  Every  24  months  throughout  the 
period  of  employment  of  the  H-lB  alien, 
starting  from  the  date  the  labor 
condition  application  was  filed,  the 
employer  shall  obtain  current  prevailing 
wage  information  as  set  forth  in 
paragraph  (e)(2)(ii)  of  this  section  for  the 
occupation(s)  named  in  the  labor 
condition  application  and  shall  adjust 
the  rate  of  pay  upwards  where  the 
prevailing  wage  has  increased,  unless 
the  actual  pay  rate  exceeds  the 
prevailing  wage. 

(2)  Documentation  of  the  wage 
stqtement.  (i)  The  employer  shall 
develop  and  maintain  documentation 
sufficient  to  meet  its  burden  of  proving 
the  validity  of  the  prevailing  wage 
statement  referenced  in  paragraph  (e](t) 
of  this  section  and  attested  to  on  Form 
ETA  9035.  The  employer  shall  document 
that  the  wage  rate(s)  paid  to  H-lB 
alien(s)  is/are  no  less  than  the  required 
wage  rate(s). 

(ii)  The  employer  shall  retain 
documentation  regarding  the 
determination  of  the  prevailing  wage. 
This  source  documentation  shall  not  be 
submitted  to  ETA  with  the  labor 
condition  application,  but  shall  be 
retained  at  the  employer's  place  of 
business  for  the  length  of  time  required 

in  § 760(c)  of  this  part.  The 

documentation  shall  be  made  available 
for  public  examination  as  required  in 
S  T2XX.760  of  this  part  and  to  DOL  upon 
request.  Such  documentation  shall 
consist  of  the  documentation  described 
in  paragraphs  (e)(2Mii)  (A),  (B).  or  (C)  of 
this  section  and  the  documentation 
described  in  paragraph  (e)(2)(ii)(D)  of 
this  section. 

(A)  If  the  position  is  in  an  occupation 
which  is  subject  to  a  wage 
determination  in  the  area  under  the 
provisions  of  the  Davis-Bacon  Act  40 
U.S.C  276a  et  seq.  (see  29  CFR  part  1), 
or  the  McNamara-O'Hara  Service 
Contract  Act.  41  U.S.C  351  et  seq.  (see 
29  CFR  part  4),  the  docimientation  shall 
include  an  excerpt  from  the  statutory  or 
regulatory  determination  showing  the 
wage  rate  for  the  occupation  in  the  area 
of  intended  employment. 

(B)  If  the  position  is  covered  by  a 
union  contract  which  was  negotiated  at 
arms-length  between  a  union  and  the 
employer,  the  documentation  shall 


include  an  excerpt  from  tl 
contract  showing  the  wag 
the  occupaUon(s). 

(C)  If  position  is  not  coi 
provisions  of  paragraph  (( 
(B)  of  this  section,  the  em 
docimientation  shall  cons 

[1]  A  prevailing  wage  fi 
SESA  for  the  occupation  i 
of  employment;  or 

[2]  A  prevailing  wage  si 
occupation  in  the  area  of 
employment  published  by 
independent  authoritatlvt 
purposes  of  this  paragrap 
\2),  a  prevailing  wage  sur 
occupation  in  the  area  of 
employment  published  by 
independent  source  shall 
of  wages  published  in  a  b 
newspaper,  periodical,  lot 
newsletter,  or  other  slmih 
w^ithin  the  24-month  perio 
preceding  the  filing  of  the 
attestation  and  each  suco 
prevailing  wage  update.  S 
shall: 

(0(7)  Reflect  the  averag 
workers  similarly  employ 
of  intended  employment 

[ii]  Be  based  upon  data 
within  the  24-month  perio 
preceding  the  date  of  pub! 
survey;  and 

[Hi]  Represent  the  lates 
prevailing  wage  finding  b] 
authoritative  source  for  tli 
in  the  area  of  intended  en; 

(D)  The  documentation 
information  about  the  emj 
rate  to  employees  in  the  a 
intended  employment  and 
classification  in  which  the 
employee  is  to  work.  The 
maintain  payroll  records  ( 
employees  in  the  occupati 
classification  in  the  area  c 
emplojmient  beginning  wi 
labor  condition  applicatio 
submitted  and  continuing 
period  of  employment  Thi 
be  retained  for  the  period 

specified  in  S .760  of  t 

payroll  records  for  each  ei 
include: 

(1)  Employee's  full  nami 

[2)  Employee's  home  ad 
[3]  Employee's  occupatii 
{4)  Employee's  rate  of  pj 
(5)  Hours  worked  each  < 

week  by  the  employee; 

[6]  Total  daily  or  weekl] 
earnings  by  employee; 

(7)  Total  overtime  comp 
the  week  by  employee: 

(8)  Total  additions  to  or 
from  pay  each  pay  period 
and 
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made  pursuant  to  this  paragraph  (e) 
shall  not  permit  an  employer  to  pay  a 
wage  lower  than  that  required  under 
any  other  Federal,  State  or  local  law. 

If)  Where  a  range  of  wages  is  paid  by 
the  employer  for  an  occupational 
classification,  the  range  is  considered  to 
meet  the  deHnition  of  prevailing  wage  so 
long  as  the  bottom  of  the  wage  range  is 
at  least  at  the  required  wage  rate. 

(iii)  Every  24  months  throughout  the 
period  of  employment  of  the  H-lB  alien, 
starting  from  the  date  the  labor 
condition  appHcation  was  filed,  the 
employer  shall  obtain  oirrent  prevailing 
wage  information  as  set  forth  in 
paragraph  (e)(2){ii)  of  this  section  for  the 
occupation(s)  named  in  the  labor 
condition  application  and  shall  adjust 
the  rate  of  pay  upwards  where  the 
prevailing  wage  has  increased,  unless 
the  actual  pay  rate  exceeds  the 
prevailing  wage. 

(2)  Documentation  of  the  wage 
stqtement.  (i)  The  employer  shall 
develop  and  maintain  documentation 
sufficient  to  meet  its  burden  of  proving 
the  validity  of  the  prevailing  wage 
statement  referenced  in  paragraph  (e](t) 
of  this  section  and  attested  to  on  Form 
ETA  9035.  The  employer  shall  document 
that  the  wage  rate(s)  paid  to  H-lB 
alien(s]  is/ are  no  less  than  the  required 
wage  rate(s). 

(ii)  The  employer  shall  retain 
documentation  regarding  the 
determination  of  the  prevailing  wage. 
This  source  documentation  shall  not  be 
submitted  to  ETA  with  the  labor 
condition  application,  but  shall  be 
retained  at  the  employer's  place  of 
business  for  the  length  of  time  required 

in  S 760(c)  of  this  part.  The 

documentation  shall  be  made  available 
for  public  examination  as  required  in 
S  T2XX.760  of  this  part  and  to  DOL  upon 
request.  Such  documentation  shall 
consist  of  the  documentation  described 
in  paragraphs  (e)(2Mii)  (A),  (B),  or  (C)  of 
this  section  and  the  documentation 
described  in  paragraph  (e)(2)(ii)(D)  of 
this  section. 

(A)  If  the  position  is  in  an  occupation 
which  is  subject  to  a  wage 
determination  in  the  area  under  the 
provisions  of  the  Davis-Bacon  Act  40 
U.S.C  276a  et  seq.  (see  29  CFR  part  1). 
or  the  McNamara-O'Hara  Service 
Contract  Act.  41  U.S.C  351  et  seq.  (see 
29  CFR  part  4],  the  documentation  shall 
include  an  excerpt  from  the  statutory  or 
regulatory  determination  showing  the 
wage  rate  for  the  occupation  in  the  area 
of  intended  employment. 

(B)  If  the  position  is  covered  by  a 
union  contract  which  was  negotiated  at 
arms-length  between  a  union  and  the 
employer,  the  documentation  shall 


include  an  excerpt  from  the  union 
contract  showing  the  wage  ratefs)  for 
the  occupation(8). 

(C)  If  position  is  not  covered  by  the 
provisions  of  paragraph  (e)(2)(ii)  (A)  or 
(B)  of  this  section,  the  employer's 
documentation  shall  consist  of: 

[1]  A  prevailing  wage  fmding  from  the 
SEiSA  for  the  occupation  within  the  area 
of  employment;  or 

(2)  A  prevailing  wage  survey  for  the 
occupation  in  the  area  of  intended 
employment  published  by  an 
independent  authoritative  source.  For 
purposes  of  this  paragraph  (e)(2Kii)(C) 
[2],  a  prevailing  wage  survey  for  the 
occupation  in  the  area  of  Intended 
employment  published  by  an 
independent  source  shall  mean  a  survey 
of  wages  published  in  a  book, 
newspaper,  periodical,  looseleaf  service, 
newsletter,  or  other  similar  medium, 
within  the  24-month  period  immediately 
preceding  the  filing  of  the  employer's 
attestation  and  each  succeeding  annual 
prevailing  wage  update.  Such  survey 
shall: 

{i')[7)  Reflect  the  average  wage  paid  to 
workers  similarly  employed  in  the  area 
of  intended  employment 

(//]  Be  based  upon  data  collected 
within  the  24-month  period  immediately 
preceding  the  date  of  publication  of  the 
survey;  and 

[iii]  Represent  the  latest  published 
prevailing  wage  finding  by  the 
authoritative  source  for  the  occupation 
in  the  area  of  Intended  employment. 

(D)  The  documentation  shall  include 
information  about  the  employer's  pay 
rate  to  employees  in  the  area  of 
intended  employment  and  occupational 
classification  in  which  the  H-lB 
employee  is  to  work.  The  employer  shall 
maintain  payroll  records  on  ail 
employees  in  the  occupational 
classification  in  the  area  of  Intended 
employment  beginning  with  the  date  the 
labor  condition  application  was 
submitted  and  continuing  throughout  the 
period  of  emplojanent  The  records  shall 
be  retained  for  Uie  period  of  time 

specified  in  S 760  of  this  part  The 

payroll  records  for  each  employee  shall 
include: 

[1]  Employee's  full  name: 

(2)  Employee's  home  address; 

[3]  Employee's  occupation; 

[4]  Employee's  rate  of  pay; 

(5)  Hours  worked  each  day  and  each 
week  by  the  employee; 

[6]  Total  dally  or  weekly  straightime 
earnings  by  employee; 

(7)  Total  overtime  compensation  for 
the  week  by  employee: 

[8]  Total  additions  to  or  deductions 
from  pay  each  pay  period  by  employee; 
and 


(P)  Total  wages  paid  each  pay  period, 
date  of  pay  and  pay  period  covered  by 
the  payment  by  employee. 

(iii)  Every  24  months  throughout  the 
period  of  employment  of  the  H-lB  alien, 
starting  from  the  date  the  labor 
condition  application  was  filed,  the 
employer  shall  obtain  current  prevailing 
wage  information  as  set  forth  In 
paragraph  (e)(2)(ii)  of  this  section  for  the 
occupation(s)  named  in  the  labor 
condition  application  and  shall  adjust 
the  rate  of  pay  upwards  where  the 
prevailing  wage  has  increased,  unless 
the  actual  pay  rate  exceeds  the    . 
prevailing  wage. 

(3)  Complaints.  In  the  event  that  a 
complaint  is  filed  pursuant  to  subpart  I 
of  this  part  alleging  a  matericd 
misrepresentation  by  the  employer 
regarding  the  payment  of  the  required 
wage,  the  Administrator  shall  first 
determine  whether  the  employer  has  the 
documentation  required  in  paragraphs 
(e)(2)  (ii)  and  (iv)  of  this  section,  and 
whether  the  documentation  supports  the 
employer's  wage  attestation.  Where  the 
docimientation  is  either  nonexistent  or 
is  insufficient  to  determine  the 
prevailing  wage  (e.g.,  does  not  meet  the 
criteria  specified  in  this  section,  in 
which  case  the  Administrator  may  find 
a  violation  of  paragraph  (e)(2)  (i|.  (ii), 
and/or  (iii)  of  this  section),  or  where, 
based  on  other  information  regarding 
wages  paid  for  the  occupation  in  the 
area  of  intended  employment  the 
Administrator  has  reason  to  believe  that 
the  prevailing  wage  finding  obtained 
from  the  independent  authoritative 
source  varies  substantially  from  the 
wage  prevailing  for  the  occupation  in 
the  area  of  intended  emploj'ment  the 
Administrator  may  contact  ETA.  which 
shall  provide  the  Administrator  with  a 
prevailing  wage  determination,  which 
the  Administrator  shall  use  as  the  basis 
for  the  determination  as  to  violations 
and  for  the  computation  of  back  wages, 
if  such  wages  are  found  to  be  owed  For 
purposes  of  this  paragraph  (e)(3),  ETA 
may  consult  with  the  appropriate  SESA 
to  ascertain  the  prevailing  wage 
applicable  under  the  circumstances  of 
the  particular  complaint 

(f)  The  second  labor  condition 
statement  working  conditions.  An 
employer  seeking  to  employ  H-lB  aliens 
in  a  specialty  occupation  shall  state  on 
Form  ETA  9035  that  the  employment  of 
H-lB  aliens  will  not  adversely  affect  the 
working  conditions  of  workers  similariy 
employed  in  the  area  of  intended 
employment 

(1)  For  purposes  of  this  paragraph  (f). 
"similarly  employed"  shaU  mean 
"having  substantially  comparable  jobs 
in  the  occupational  classification  in  the 
area  of  intended  employment"  except 


that  if  no  such  workers  are  employed  by 
employers  other  than  the  employer 
applicant  in  the  area  of  intended 
employment  "similariy  employed"  shall 
mean: 

(i)  Ha\ing  jobs  requiring  a 
substantially  similar  level  of  skills 
within  the  area  of  intended  employment 
or 

(ii)  If  there  are  no  substantially 
comparable  jobs  in  the  area  of  Intended 
employment  having  substantially 
comparable  jobs  with  employers  outside 
of  the  area  of  intended  emplojrment 

(2)  Establishing  the  working 
conditions  requirement.  The  second 
labor  condition  statement  is  satisfied 
when  the  employer  signs  the  labor 
condition  apphcation  attesting  that  for 
the  period  of  intended  emplo>-ment  its 
employment  of  H-lB  workers  will  not 
adversely  affect  the  working  conditions 
of  workers  similarly  employed.  Woriung 
conditions  commonly  refer  to  matters 
including  hours,  shifts,  vacation  periods, 
and  fringe  benefits.  The  employer's 
obligation  regarding  working  conditions 
shall  continue  for  the  period  of 
employment  stated  on  the  labor 
condition  application. 

(3)  Documentation  of  the  workinq 
condition  statement  (i)  In  the  event  a 
complaint  is  filed  pursuant  to  subpart  I 
of  this  part  the  employer  shall 
doomient  the  valicUty  of  the  prevailing 
working  conditions  statement 
referenced  in  paragraph  (f)(1)  of  this 
section  and  attested  to  on  Form  ETA 
9035.  The  employer  must  be  able  to 
show  that  the  working  conditions  of  the 
H-lB  workers  and  its  other  employees 
in  the  occupational  cIa88ification(s) 
named  In  the  labor  condition  application 
are  similar  to  working  conditions 
existing  in  like  business  establishments 
to  the  employer's,  in  the  area  of 
intended  employment 

(ii)  In  the  event  that  an  investigation 
is  conducted  pursuant  to  subpart  I  of 
this  part  concerning  whether  the 
employer  failed  to  satisfy  the  prevailing 
working  conditions  statement 
referenced  in  paragraph  (f)(1)  of  this 
section  and  attested  to  on  Form  ETA 
9035.  the  Administrator  shall  first 
determine  whether  the  employer  has 
produced  the  documentation  required  in 

fi 730{f)(3)(i)  of  this  section,  and 

whether  the  documentation  Is  sufficient 
to  support  the  employer's  prevailing 
working  conditions  statement  Where 
the  documentation  is  either  nonexistent 
(in  which  case  the  Administrator  may 
find  a  violation  of  paragraph  (f)(3)(i)  of 
this  section),  or  is  insufficient  to 
determine  whether  the  emploj'ment  of 
H-IB  aliens  has  or  has  not  adversely 
affected  the  working  conditions  of 
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workers  similarly  employed  in  the  area 
of  intended  employment,  the 
Administrator  may  contact  ETA  which 
shall  provide  the  Administrator  with 
advice  as  to  whether  the  working 
conditions  of  similarly  employed 
workers  in  the  area  of  intended 
employment  have  or  have  not  been 
adversely  affected  by  the  employment  of 
H-IB  ahens. 

(g)  The  third  labor  condition 
statemenL  no  strike  or  lockout  An 
employer  seeking  to  employ  H-lB 
workers  shall  state  on  Form  ETA  9035 
there  is  not  at  that  time  a  strike  or 
lockout  in  the  course  of  a  labor  dispute 
in  the  occupational  classification  at  the 
place  of  employment.  A  strike  or  lockout 
which  occurs  after  the  labor  condition 
application  is  filed  by  the  employer  with 
DOL  is  covered  by  INS  regulations  at  8 
v':FR  214.2(h)(16). 

(1)  Establishing  the  no  strike  or 
hckout  requirement  The  third  labor 
condition  statement  is  satisfied  when 
she  employer  signs  the  labor  condition 
application  attesting  that  as  of  the  date 
the  application  is  filed,  it  is  not  involved 
in  a  strike,  lockout,  or  work  stoppage  in 
the  course  of  a  labor  dispute  in  the 
occupational  classification  in  the  area  of 
intended  employment  Labor  disputes 
for  the  purpose  of  this  paragraph  (g) 
relate  only  to  those  disputes  involving 
employees  of  the  employer  working  at 
the  place  of  employment  in  the 
occupational  classification  named  in  the 
labor  condition  application.  See  also 
INS  regulaUons  at  8  CFR  214.2(a)(16)  for 
effects  of  strikes  or  lockouts  in  general 
on  the  H-lB  alien's  employment 

(2)  Documentation  of  the  third  labor 
condition  statement  (i)  The  employer 
shall  develop  and  maintain 
documentation  sufficient  to  meet  its 
burden  of  proving  the  validity  of  the 
statement  referenced  in  paragraph  (g)(1) 
of  this  section  and  attested  to  on  Form 
ETA  9035  should  a  complaint  be  filed 
that  presents  reasonable  cause  that 
there  was  a  strike  or  lockout  in  the 
course  of  a  labor  dispute  for  the 
occupational  classification  in  which  an 
H-IB  alien  is  employed  at  the  time  the 
application  was  filed.  For  example,  such 
documentation  may  consist  of  a 
statement  from  the  bargaining 
representative  of  the  employer's 
employees  in  the  occupational 
classification. 

(ii)  The  employer's  docximentation 
shall  not  b«  submitted  to  ETA  with  the 
labor  condition  application,  but  shall  be 
retained  at  the  employer's  place  of 
business  for  the  period  of  time  specified 

in  S 780(c)  of  this  part  The 

documentattoB  shall  be  made  available 
as  required  in  { .760(a)  of  this  part 


for  pubUc  examination  and  to  DOL  upon 
request 

(h)  The  fourth  labor  condition 
statement-  notice.  An  employer  seeking 
to  employ  H-lB  workers  shall  state  on 
Form  ETA  9035  that  the  employer  has 
provided  notice  of  the  filing  of  the  labor 
condition  application  to  the  bargaining 
representative  of  the  employer's 
employees  in  the  occupational 
classificafion  in  the  area  of  intended 
employment  for  which  the  aliens  are 
sought,  or,  if  there  is  no  such  bargaining 
representative,  has  posted  notice  of 
filing  in  conspicuous  locations  in  the 
employer's  establishment(s)  in  the  area 
of  intended  employment,  in  the  manner 
described  in  this  paragraph  (h). 

(1)  Establishing  the  notice 
requirement  The  fourth  labor  condition 
statement  is  established  when  one  of  the 
following  has  occurred: 

(i)  Where  there  is  a  coUecfive 
bargaining  representative,  no  later  than 
on  or  before  the  date  the  labor  condition 
application  is  filed  with  ETA,  the 
employer  of  H-lB  workers  shall  provide 
notice  to  the  bargaining  representative 
that  a  labor  condition  application  has 
been  filed  with  ETA.  The  notice  shall 
identify  the  number  of  H-lB  worker(3) 
the  employer  is  seeking  to  employ;  the 
occupational  dassiftcation(s)  in  which 
the  H-lB  worker(s)  will  be  employed; 
the  wages  offered;  the  period  of 
employment;  and  the  location(s)  at 
which  the  H-lB  workers  will  be 
employed.  Notice  imder  this  paragraph 
(h)(l)(i)  shall  include  the  following 
statement  "Complaints  alleging 
misrepresentation  of  material  facts  in 
the  labor  condition  application  and/or 
failure  to  comply  with  the  terms  of  the 
labor  condition  application  may  be  filed 
with  any  office  of  the  Wage  and  Hour 
Division  of  the  United  States 
Department  of  Labor." 

(ii)  Where  there  is  no  collective 
bargaining  representative,  the  employer 
shall  provide  a  notice  of  the  labor 
condition  application  to  its  employees 
by  posting  a  notice  in  at  least  two 
conspicuous  locations  at  the  place  of 
employment.  The  notice  shall  indicate 
that  H-lB  workers  are  sou^t;  the 
number  of  such  workers  the  employer  is 
seeking;  the  occupational 
clas8ification(s);  the  wages  offered;  the 
period  of  employment;  the  location(s)  at 
which  the  H-lB  workers  will  be 
employed  in  the  occupation(s];  and  that 
the  labor  condition  application  is 
available  for  public  inspection  at  the 
employer's  principal  place  of  business  in 
the  U.S.  or  at  the  worksite.  The  notice 
shall  also  include  the  statement: 
"Complaints  alleging  misrepresentation 
of  material  facts  in  the  labor  condition 


application  and/or  failure  to  comply 
with  the  terms  of  the  labor  condition 
application  may  be  filed  with  any  office 
of  the  Wage  and  Hour  Division  of  the 
United  States  Department  of  Labor." 
The  posting  of  exact  copies  of  the  labor 
condition  application,  together  with  the 
statement  regarding  the  filing  of 
complaints,  shall  be  sufficient  to  meet 
the  requirements  of  this  paragraph 
(h)(l)(ii)  of  this  section. 

(A)  The  notice  shall  be  of  sufficient 
size  and  visibility,  and  shall  be  posted  in 
two  or  more  conspicuous  places  so  that 
the  employer's  workers  at  the  place(s)  of 
employment  can  easily  see  and  read  die 
posted  notice(8). 

(B)  Appropriate  locations  for  posting 
the  notices  include,  but  are  not  limited 
to,  locations  in  the  immediate  proximity 
of  wage  and  hour  notices  required  by  29 
CFR  518.4  or  occupational  safety  and 
health  notices  required  by  29  CFR 
1903.2(a). 

(C)  The  notices  shall  be  posted  before 
the  labor  condition  application  is  filed 
and  shall  remain  posted  for  a  total  of  10 
days. 

(2)  Documentation  of  the  fourth  labor 
condition  statement  "The  employer  shall 
develop  and  maintain  documentation 
sufficient  to  meet  its  burden  of  proving 
the  validity  of  the  statement  referenced 
in  paragraph  (h)(1)  of  this  section  and 
attested  to  on  Form  ETA  9035.  Such 
documentation  shall  include  a  copy  of 
the  dated  notice  and  the  name  and 
address  of  the  collective  bargaining 
representative  to  whom  the  notice  was 
provided.  Where  there  is  no  collective 
bargaining  representative,  the  emplo3rer 
shall  note  and  retain  the  dates  when, 
and  locations  where,  the  notice  was 
posted  and  shall  retain  a  copy  of  the 
posted  notice. 

(3)  Records  retention;  records 
availability.  The  employer's 
documentation  shall  not  be  submitted  to 
ETA  with  the  labor  condition 
application,  but  shall  be  retained  for  the 

period  of  time  specified  in  § 760(c) 

of  this  part  The  documentation  shall  be 
made  available  for  public  examination 

as  required  in  S .780(a)  of  this  part, 

and  shall  be  made  available  to  DOL 
upon  request. 

§ .740    l.abor  condition  appNcattan 

dotonntaMtiona. 

(a)  Actions  on  labor  condition 
applications  submitted  for  filing.  Once  a 
labor  condition  application  has  been 
received  from  an  employer,  a 
determination  shall  be  made  by  the  ETA 
regional  Certifying  Officer  whether  to 
approve  the  labor  condition  application 
or  return  it  to  the  employer  disapproved. 


(1)  Approval  of  labor  cond 
application.  Where  all  items 
ETA  9035  have  been  complet 
contains  the  signature  of  the 
or  its  authorized  agent  or  rep 
the  regional  Certifying  Office 
approve  the  labor  condition  i 
If  the  labor  condition  applies 
approved,  the  regional  Certif 
shall  return  an  approved  cop 
labor  condition  application  ti 
employer  or  the  employer's  a 
agent  or  representative.  The 
shall  file  the  approved  labor 
application  with  the  appropri 
office  in  the  manner  prescrib 
The  INS  shall  determine  whe 
occupational  classification  n 
approved  labor  condition  ap| 
a  specialty  occupation. 

(2)  Disapproval  of  labor  co 
applications.  ETA  shall  not  a 
labor  condition  application  a 
return  such  application  to  the 
or  the  employer's  authorized 
representative,  when  either  o 
the  following  two  conditions 

(i)  When  the  Form  ETA  90C 
properly  completed.  Example 
ETA  9035  which  is  not  propei 
completed  include  instances 
employer  has  failed  to  check 
necessary  boxes;  or  where  th 
has  failed  to  identify  the  occi 
classification(s)  or  state  the  r 
workers  sought  the  wage  rati 
intended  employment  or  date 
where  the  application  does  m 
the  signature  of  the  employer 
employer's  authorized  agent  < 
representative. 

(ii)  When  the  Administrato 
and  Hour  Division,  after  notic 
opportunity  for  a  hearing  puri 
subpart  I  of  this  part  has  noti 
in  writing  that  the  employer  h 
disqualified  from  employing  I 
workers  under  section  212(n)( 
Act. 

(3)  Correction  and  resubmit 
labor  condition  application,  t 
condition  application  is  not  a] 
pursuant  to  paragraph  (a)(2](i 
section,  ETA  shall  return  it  to 
employer,  or  the  employer's  a 
agent  or  representative,  expla 
reasons  for  such  disapproval, 
employer  may  immediately  si 
corrected  application  to  ETA. 
"resubmitted"  or  "corrected" 
condition  application  shall  be 
a  new  application  by  the  regie 
office — i.e.,  on  a  "first  come,  f 
served"  basis.  If  the  labor  cor 
application  is  not  approved  pi 
paragraph  (a)(2)(ii)  of  this  sec 
action  shall  be  the  final  decisi 
Secretary. 


onday,  August  5,  1991  /  Proposed  Rutes 


Federal  Register  /  Vol.  56.  Na  150  J  Monday.  August  S.  1991  /  Proposed  Rules 


tfURT   i 


}n  and  to  DOL  upon 

ir  condition 
\  employer  seeking 
kers  shall  state  on 
the  employer  has 
e  filing  of  the  labor 
1  to  the  bargaining 
employer's 
:upational 
irea  of  intended 
;h  the  aliens  are 
no  such  bargaining 
osted  notice  of 
locations  in  the 
ment(s)  in  the  area 
lent,  in  the  manner 
agraph  (h). 
9  notice 

irth  labor  condition 
bed  when  one  of  the 
»d: 

i  collective 
ative,  no  later  than 
the  labor  condition 
ith  ETA,  the 
jrkers  shall  provide 
ing  representative 
n  application  has 
The  notice  shall 
3f  H-IB  worker(3) 
ing  to  employ;  the 
cation(s)  in  which 
vill  be  employed; 
e  period  of 
I  location(9]  at 
cers  will  be 
der  this  paragraph 
the  following 
nts  alleging 
material  ^cts  in 
pplication  and/or 
h  the  terms  of  the 
cation  may  be  Qled 
i  Wage  and  Hour 
d  States 

no  collective 
ative,  the  employer 
s  of  the  labor 
I  to  its  employees 
)  at  least  two 
19  at  the  place  of 
tice  shall  indicate 
re  sou^t  the 
;ers  the  employer  is 
onal 

wages  offered;  the 
It;  the  location(8]  at 
(ers  will  be 
ipation(s];  and  that 
pplication  is 
nspection  at  the 
place  of  business  in 
rksite.  The  notice 
!  statement: 
:  misrepresentation 
le  labor  condition 


application  and/or  failure  to  comply 
with  the  terms  of  the  labor  condition 
application  may  be  filed  with  any  office 
of  the  Wage  and  Hour  Division  of  the 
United  States  Department  of  Labor." 
The  posting  of  exact  copies  of  the  labor 
condition  application,  together  with  the 
statement  regarding  the  filing  of 
complaints,  shall  be  sufficient  to  meet 
the  requirements  of  this  paragraph 
(h)(l)(ii)  of  this  section. 

(A)  The  notice  shall  be  of  sufficient 
size  and  visibility,  and  shall  be  posted  in 
two  or  more  conspicuous  places  so  that 
the  employer's  workers  at  the  place(s)  of 
employment  can  easily  see  and  read  the 
posted  notice(s). 

(B)  Appropriate  locations  for  posting 
the  notices  include,  but  are  not  limited 
to,  locations  in  the  immediate  proximity 
of  wage  and  hour  notices  required  by  29 
CFR  516.4  or  occupational  safety  and 
health  notices  required  by  29  CFR 
1903.2(a). 

(C)  The  notices  shall  be  posted  before 
the  labor  condition  application  is  filed 
and  shall  remain  posted  for  a  total  of  10 
days. 

(2)  Documentation  of  the  fourth  labor 
condition  statement  The  employer  shall 
develop  and  maintain  documentation 
sufficient  to  meet  its  burden  of  proving 
the  validity  of  the  statement  referenced 
in  paragraph  (h)(1)  of  this  section  and 
attested  to  on  Form  ETA  9035.  Such 
documentation  shall  include  a  copy  of 
the  dated  notice  and  the  name  and 
address  of  the  coUective  bargaining 
representative  to  whom  the  notice  was 
provided.  Where  there  is  no  collective 
bargaining  representative,  the  emplo3rer 
shall  note  and  retain  the  dates  when, 
and  locations  where,  the  notice  was 
posted  and  shall  retain  a  copy  of  the 
posted  notice. 

(3)  Records  retention;  records 
availability.  The  employer's 
documentation  shall  not  be  submitted  to 
ETA  with  the  labor  condition 
application,  but  shall  be  retained  for  the 

period  of  time  specified  in  § 760(c) 

of  this  part.  The  documentation  shall  be 
made  available  for  pubUc  examination 

as  required  in  S .760(a)  of  this  part, 

and  shall  be  made  available  to  DOL 
upon  request. 


§. 


.740    Labor  coiMHtlon  appHeatlon 


datarmlnatkMia. 

(a)  Actions  on  labor  condition 
applications  submitted  for  filing.  Once  a 
labor  condition  application  has  been 
received  from  an  employer,  a 
determination  shall  be  made  by  the  ETA 
regional  Certifying  Officer  whether  to 
approve  the  labor  condition  application 
or  return  it  to  the  employer  disapproved. 


(1 )  Approval  of  labor  condition 
application.  Where  all  items  on  Form 
ETA  9035  have  been  completed  and  it 
contains  the  signature  of  the  employer 
or  its  authorized  agent  or  representative, 
the  regional  Certifying  Officer  shall 
approve  the  labor  condition  application. 
If  the  labor  condition  application  is 
approved,  the  regional  Certifying  Officer 
shall  return  an  approved  copy  of  the 
labor  condition  application  to  the 
employer  or  the  employer's  authorized 
agent  or  representative.  The  employer 
shall  file  the  approved  labor  condition 
application  with  the  appropriate  INS 
office  in  the  manner  prescribed  by  INS. 
The  INS  shall  determine  whether  each 
occupational  classification  named  in  the 
approved  labor  condition  application  is 
a  specialty  occupation. 

(2)  Disapproval  of  labor  condition 
applications.  ETA  shall  not  approve  a 
labor  condition  application  and  shall 
return  such  application  to  the  employer 
or  the  employer's  authorized  agent  or 
representative,  when  either  or  both  of 
the  following  two  conditions  exists: 

(i)  When  the  Form  ETA  9035  is  not 
properly  completed.  Examples  of  a  Form 
ETA  9035  which  is  not  properly 
completed  include  instances  where  the 
employer  has  failed  to  check  all  the 
necessary  boxes;  or  where  the  employer 
has  failed  to  identify  the  occupational 
classification(s)  or  state  the  number  of 
workers  sought,  the  wage  rate,  period  of 
intended  employment  or  date  of  need;  or 
where  the  application  does  not  contain 
the  signature  of  the  employer  or  the 
employer's  authorized  agent  or 
representative. 

(ii)  When  the  Administrator.  Wage 
and  Hour  Division,  after  notice  and 
opportunity  for  a  hearing  pursuant  to 
subpart  I  of  this  part,  has  notified  ETA 
in  writing  that  the  employer  has  been 
disquahfied  from  employing  H-IB 
workers  under  section  212(n)(2)  of  the 
Act. 

(3)  Correction  and  resubmission  of 
labor  condition  application.  If  the  labor 
condition  application  is  not  approved 
pursuant  to  paragraph  (a)(2](i)  of  this 
section,  ETA  shall  return  it  to  the 
employer,  or  the  employer's  authorized 
agent  or  representative,  explaining  the 
reasons  for  such  disapproval.  The 
employer  may  immediately  submit  a 
corrected  application  to  ETA.  A 
"resubmitted"  or  "corrected"  labor 
condition  application  shall  be  treated  as 
a  new  application  by  the  regional 
office — i.e..  on  a  "first  come,  first 
served"  basis.  If  the  labor  condition 
application  is  not  approved  pursuant  to 
paragraph  (a)(2)(ii)  of  this  section,  such 
action  shall  be  the  final  decision  of  the 
Secretary. 


(b)  Challenges  to  labor  condition 
applications.  ETA  shall  not  consider 
information  contesting  a  labor  condition 
application  received  by  ETA  prior  to  the 
approval  or  disapproval  of  the 
application.  Such  information  shall  not 
be  made  part  of  ETA's  administrative 
record  on  the  application,  but  shall  be 
referred  to  ESA  to  be  processed  as  a 
complaint  pursuant  to  subpart  I  of  this 
part  and,  if  such  application  is 
approved  by  ETA,  the  complaint  will  be 
handled  by  ESA  under  subpart  L 

(c)  Truthfulness  and  adequacy  of 
information.  DOL  is  not  the  guarantor  of 
the  accuracy,  truthfulness  or  adequacy 
of  an  approved  labor  condition 
application.  The  burden  of  proof  is  on 
the  employer  to  establish  the 
truthfulness  of  the  information 
contained  on  the  labor  condition 
application. 

S 7S0    Validity  pwlod  Of  the  labor 

condition  application. 

(a)  Validity  of  approved  labor 
condition  applications.  A  labor 
condition  application  which  has  been 
approved  pursuant  to  the  provisions  of 

§ .740  of  this  part  shall  be  valid  for 

the  period  of  employment  indicated  on 
Form  ETA  9035;  however,  in  no  event 
shall  the  validity  period  of  a  labor 
condition  application  exceed  six  years. 
Where  the  labor  condition  application 
contains  multiple  periods  of  intended 
employment,  the  validity  period  shall 
extend  to  the  latest  date  indicated  or  six 
years,  whichever  comes  first 

(b)  Withdrawal  of  approved  labor 
condition  applications.  (1)  An  employer 
who  has  filed  a  labor  condition 
application  which  has  been  approved 

pursuant  to  9 740  of  this  part  may 

withdraw  such  labor  condition 
application  at  any  time  before  the 
expiration  of  the  validity  period  of  the 
application,  provided  that: 

(i)  H-lB  workers  are  not  employed  at 
the  place  of  employment  pursusint  to  the 
labor  condition  application;  and 

(ii)  The  Administrator  has  not  found 
reasonable  cause  under  subpart  I  to 
commence  an  investigation  of  the 
particular  application.  Any  such  request 
for  withdrawal  shall  be  null  and  void: 
and  the  employer  shall  remain  bound  by 
the  labor  condition  application  until  the 
enforcement  proceeding  is  completed,  at 
which  time  the  application  may  be 
withdrawiL  ' 

(2)  Requests  for  withdrawals  shall  be 
in  writing  and  shall  be  directed  to  the 
regional  ETA  Certifying  Officer. 

(3)  Upon  receipt  of  an  employer's 
written  request  to  withdraw  a  labor 
condition  application.  ETA  shall 
promptiy  notify  the  Attorney  General 
that  the  application  has  been 


withdrawn,  unless  ESA  has  found 
reasonable  cause  to  commence  an 
investigation. 

(4)  Withdrawal  of  a  labor  condition 
application  shall  not  affect  an 
employer's  liability  with  respect  to  any 
failure  to  meet  the  labor  conditions 
which  took  place  before  the  withdrawal 
or  for  misrepresentations  in  an 
application.  However,  if  an  employer 
has  not  yet  employed  any  H-lB  aliens 
pursuant  to  the  application,  the 
Administrator  shall  not  find  reasonable 
cause  to  investigate,  unless  it  is  alleged, 
and  there  is  reasonable  cause  to  believe, 
that  the  employer  has  made 
misrepresentations  in  the  labor 
condition  application. 

(c)  Invalidation  or  suspension  of  a 
labor  condition  application.  (1) 
Invalidation  of  a  labor  condition 
application  may  result  from  enforcement 
action(s)  by  the  Administrator,  Wage 
and  Hour  Division,  under  subpart  I  of 
this  part — i.e..  inve8tigation(8) 
conducted  by  the  Administrator 
regarding  the  employer's  failure  to  meet 
a  labor  condition  (or  substantial  failure 
in  the  case  of  the  employer's  failure  to 
meet  the  notice  and  public  access 
conditions  of  the  application;  see 

98 730(h)  and  760  of  this  part)  or 

die  misrepresentation  of  a  material  fact 
in  an  application. 

(2)  If.  after  approving  a  labor 
condition  application.  ETA  finds  that  it 
is  unacceptable  because  it  falls  within 
one  of  the  categories  set  forth  at 

9 740(a)(2)  (i)  or  (ii)  of  this  part 

ETA  shall  invalidate  the  application  and 
notify  the  Attorney  General  and  the 
employer,  or  the  employer's  authorized 
agent  or  representative.  ETA  shall  notify 
the  Attorney  General  and  the  employer 
in  writing  of  the  reason(s)  that  the 
application  is  invalidated.  When  a  labor 
condition  application  is  invalidated 
because  it  falls  within 

9 740(a)(2)(ii),  such  action  shall  be 

the  final  decision  of  the  Secretary. 

(3)  Suspension  of  a  labor  condition 
application  may  result  from  a  discovery 
by  ETA  that  it  made  an  error  in 
approving  the  application  because  such 
appUcation  is  Incomplete  or  has  not 
been  signed.  In  such  event  ETA  shall 
immediately  notify  INS  and  the 
employer.  When  an  application  is 
suspended,  the  employer  may 
immediately  submit  to  the  certifying 
officer  a  corrected  or  completed 
application. 

(d)  Employers  subject  to 
disqualification.  No  labor  condition 
application  shall  be  approved  for  an 
employer  which  has  been  found  to  be 
disqualified  from  participation  in  the  H- 
IB  program  as  determined  in  a  final 
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agency  action  following  an  investigation 
by  the  Wage  and  Hour  Division 
pursuant  to  subpart  I  of  this  part. 
§ .760    Public  access. 

(a)  Public  examination.  The  employer 
shall  make  a  filed  labor  condition 
application  and  supporting 
documentation  available  for  public 
examination  at  the  employer's  principal 
place  of  business  in  the  U.S;  or  at  the 
place  of  employment  within  one  working 
day  after  the  date  on  which  the  labor 
condition  application  is  filed  with  DOL 
This  documentation  shall  include  the 
following: 

(1)  A  copy  of  the  completed  labor 
condition  application,  Form  ETA  9035.  If 
the  application  is  submitted  by  facsimile 
transmission,  the  application  containing 
tha  original  signature  shall  be 
maintained  by  the  employer; 

(2)  Information  about  the  pay  rate  of 
the  employer  to  its  employees  in  the 
occupational  classification  in  which  the 
H-lB  alien(s)  is  employed;  actual 
payroll  records  showing  rates  of  pay  to 
individual  employees  are  not  required  to 
be  made  available  for  public 
examination;  however,  these  records 
must  be  made  available  to  DOL  upon 

request  (see  S 730{e)(2)(ii)(D)  and 

(e){2)(iv)  and  subpart  I  of  this  part); 

(3)  Prevailing  wage  information  as 
required  by  9 .730(e)  of  this  part; 

(4)  Evidence  of  no  strike  or  lockout  as 

required  by  { 730(g)  of  this  part; 

and 

(5)  Evidence  of  notification  as 
required  by  S 730(h)  of  this  part. 

(b)  National  list  of  applications.  ETA 
shall  compile  and  maintain  on  a  current 
basis  a  hst  of  the  labor  condition 
applications.  Such  list  shall  be  by 
employer,  showing  the  occupational 
classification,  wage  rate(s),  number  of 
aliens  sought,  period(s)  of  intended 
employment,  and  date(s)  of  need  for 
each  employer's  apphcation.  The  list 
shall  be  available  for  public 
examination  at  the  Department  of  Labor, 
200  Constitution  Avenue.  NW.,  room 
N4456,  Washington,  DC  20210. 

(c)  Retention  of  records.  The  employer 
shall  retain  copies  of  the  labor  condition 
application,  prevailing  wage 
information,  documentation  that  no 
strike  or  lockout  existed  during  the  filing 
of  the  apphcation,  and  documentation 
showing  provision  of  notice  to 
bargaining  representatives  or  employees 
at  the  place  of  employment  for  a  period 
of  one  year  beyond  the  end  of  the  period 
of  employment  specified  on  the  labor 
condition  application,  except  that  if  a 
timely  complaint  is  filed,  the 
documentation  shall  be  retained  until 
the  complaint  is  resolved  through  the 
procedures  set  forth  in  subpart  I. 
Required  payroU  records  for  the  H-lB 


employees  and  other  employees  in  the 
occupational  classification  shall  be 
retained  at  the  place  of  employment  for 
a  period  of  three  years  from  the  date(s) 
of  the  creation  of  the  record(8).  except 
that  if  a  timely  complaint  is  filed,  all 
payroll  records  shall  be  retained  until 
the  complaint  is  resolved  through  the 
procedures  set  forth  in  subpart  I. 

Subpart  I— Enforcement  of  H-1B 
Labor  Condition  Applications 

§ .800    Enforcement  authority  of 

Administrator,  Wage  and  Hour  DIviston. 

(a)  Authority  of  Administrator  The 
Administrator  shall  perform  all  the 
Secretary's  investigative  and 
enforcement  functions  under  section 
212(n)  of  the  DMA  (8  U.S.C.  1182(n))  and 
subparts  H  and  I  of  this  part. 

(b)  Conduct  of  Investigations.  The 
Administrator,  pursuant  to  a  complaint, 
shall  conduct  such  investigations  as  may 
be  appropriate  and.  in  connection 
therewith,  enter  and  inspect  such  places 
and  such  records  (and  make 
transcriptions  or  copies  thereof), 
question  such  persons  and  gather  such 
information  as  deemed  necessary  by  the 
Administrator  to  determine  comphance 
regarding  the  matters  which  are  the 
subject  of  the  investigation. 

(c)  Availability  of  Records.  An 
employer  being  investigated  shall  make 
available  to  the  Administrator  such 
records,  information,  persons,  and 
places  as  the  Administrator  deems 
appropriate  to  copy,  transcribe, 
question,  or  inspect  No  employer 
subject  to  the  provisions  of  section 
212(n)  of  the  INA  (8  U.S.C.  1182(n))  or 
and  subpart  H  or  I  of  this  part  shall 
interfere  with  any  official  of  the 
Department  of  Labor  performing  an 
Investigation,  inspection  or  law 
enforcement  function  pursuant  to  8 
U.S.C.  1182(n)  or  subpart  H  or  I  of  this 
part.  Any  such  interference  shall  be  a 
violation  of  the  labor  condition 
application  and  these  regulations,  and 
the  Administrator  may  take  such  further 
actions  as  the  Administrator  considers 
appropriate. 

Note:  Federal  criminal  statutes  prohibit 
certain  interference  with  a  Federal  officer  in 
the  performance  of  official  dutieB.  18  U.S.C 
111  and  18  U.S.C.  1114. 

(d)  Employer  Cooperation.  An 
employer  subject  to  subpart  H  or  I  of 
this  part  shall  at  all  times  cooperate  in 
administrative  and  enforcement 
proceedings.  No  employer  shall 
intimidate,  threaten,  restrain,  coerce, 
blacklist,  discharge,  or  in  any  manner 
discriminate  against  any  person  because 
such  person  has: 

(1)  Filed  a  complaint  or  appeal  under 
or  related  to  section  212(n)  of  the  LNA  (8 


U.S.C.  1182(n))  or  subpart  H  or  I  of  this 
part; 

(2)  Testified  or  is  about  to  testify  in 
any  proceeding  under  or  related  to 
section  212(n)  of  the  INA  (8  U.S.C 
1182(n))  or  subpart  H  or  I  of  this  part; 

(3)  Exercised  or  asserted  on  behalf  of 
himself  or  herself  or  others  any  right  or 
protection  afforded  by  section  212(n)  of 
the  DMA  (8  U.S.C.  1182(n))  or  subpart  H 
or  I  of  this  part. 

(4)  Consulted  with  an  employee  of  a 
legal  assistance  program  or  an  attorney 
on  matters  related  to  section  212'n'  of 
the  INA  (8  U.S.C.  1182(n))  or  to  subpart 
H  or  I  of  this  part  or  any  other  DOL 
regulation  promulgated  pursuant  to  8 
U.S.C.  1182(n). 

In  the  event  of  such  intimidation  or 
restraint  as  are  described  in  this 
paragraph  (d),  the  conduct  shall  be  a 
violation  of  the  labor  condition 
apphcation  and  subparts  H  and  I  of  this 
part,  and  the  Administrator  may  take 
such  further  actions  as  the 
Administrator  considers  appropriate. 

(e)  Confidentiality.  The  Administrator 
shall,  to  the  extent  possible  under 
existing  law,  protect  the  confidentiality 
of  any  person  who  provides  information 
to  the  Department  in  confidence  In  the 
course  of  an  investigation  or  otherwise 
under  subpart  H  or  I  of  this  part. 

§ .805    Complaints  and  investigativs 

procedures. 

(a)  The  Administrator,  through  an 
investigation  pursuant  to  a  complaint, 
shall  determine  whether  an  H-lB 
employer  has: 

(1)  Filed  a  labor  condition  application 
with  ETA  which  misrepresents  a 
material  fact. 

Note:  Federal  criminal  statutes  provide 
penalties  of  up  to  $10,000  and/or 
imprisonment  of  up  to  5  years  for  loiowing 
and  willful  submission  of  false  statements  to 
the  Federal  Government  18  U.S.C  1001;  see 
also  18  U.S.C.  1546. 

(2)  Failed  to  meet  a  condition  in  the 
labor  condition  apphcation — 

(i)  Failed  to  pay  wages  as  required 
under  S  .730(6)  of  this  part; 

(ii)  Failed  to  provide  the  woricing 

conditions  required  under  9 .730(f) 

of  this  part; 

(3)  Filed  a  labor  condition  apphcation 
for  H-IB  worker(s)  during  a  strike  or 
lockout  in  the  course  of  a  labor  dispute 
in  the  occupational  classification  at  the 

place  of  employment  (see  9 730(g) 

of  this  part);  or 

(4)  Substantially  failed  to  provide 
notice  of  the  filing  of  the  labor  condition 

application  as  required  in  9 .730(h) 

of  this  part; 

(5)  Substantially  failed  to  make 
available  for  pubUc  examination  the 


attestation  and  its  accompanj 
document(8)  at  the  employer'! 
place  of  business  or  worksite 
required  in  9 .760(a); 

(6)  Failed  to  retain  documei 
required  by  9 .760(c)  of  th 

(7)  Failed  otherwise  to  com| 
other  manner  with  the  provisi 
subpart  H  or  I  of  this  part 

(b)  Pursuant  to  9  9 .740{ 

750  of  this  part;  or  the  pn 

this  part  become  effective  upc 
of  ETA'S  notification  that  the 
labor  condition  application  is 
whether  or  not  the  employer  \ 
H-lB  worker(8)  in  the  occupa 
the  period  of  employment  cov 
labor  condition  application.  S 
period  of  employment  specific 
labor  condition  apphcation  e> 

.should  the  employer  withdrav 
application  in  accordance  wit 

9 750(b)  of  this  part,  the  i 

of  this  part  will  no  longer  be  L 
with  respect  to  such  applicatii 

as  provided  in  9 .750(b)(4 

part 

(c)  Any  aggrieved  person  or 
organization  (including  bargai 
representatives)  may  file  a  coi 
a  violation  described  in  parag 
this  section. 

(1)  No  particular  form  of  coi 
required,  except  that  the  comj 
be  written  or,  if  oral,  shall  be  : 
writing  by  the  Wage  and  Hou: 
official  who  receives  the  comi 

(2)  The  complaint  shall  set  i 
sufficient  facts  for  the  Admini 
determine  whether  an  investif 
warranted,  in  that  there  is  rea 
cause  to  believe  that  a  violati( 
described  in  paragraph  (a)  of  i 
section  has  been  committed.  1 
determination  shall  be  made  \ 
days  of  the  date  that  the  comp 
received  by  a  Wage  and  Hour 
official  If  the  Administrator  d 
that  the  complaint  fails  to  pre: 
reasonable  cause  for  an  inves 
the  Administrator  shall  so  not 
complainant  who  may  submit 
complaint  with  such  addition! 
information  as  may  be  necessi 
hearing  pursuant  to  this  subpa 
available  where  the  Administi 
determines  that  an  investigatii 
complaint  is  not  warranted. 

(3)  If  the  Administrator  date 
that  an  investigation  on  the  cc 
warranted,  the  complaint  shal 
accepted  for  filing;  an  investig 
be  conducted  and  a  determina 
issued  within  30  calendar  dayi 
date  of  filing. 

(4)  In  the  event  that  the  Adn 
seeks  a  prevailing  wage  deten 

from  ETA  pursuant  to  9 7 

or  advice  as  to  prevailing  wori 
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U.S.C.  1182(n))  or  subpart  H  or  I  of  this 
part; 

(2)  Testified  or  is  about  to  testify  in 
any  proceeding  tmder  or  related  to 
section  212(n)  of  the  INA  (8  U.S.C. 
1182(n])  or  subpart  H  or  I  of  this  part; 

(3)  Exercised  or  asserted  on  behalf  of 
himself  or  herself  or  others  any  right  or 
protection  afforded  by  section  212(n)  of 
the  INA  (8  U.S.C.  1182(nl)  or  subpart  H 
or  I  of  this  part. 

(4)  Consulted  with  an  employee  of  a 
legal  assistance  program  or  an  attorney 
on  matters  related  to  section  ZlZ'a^  of 
the  INA  (8  U.S.C.  1182{n))  or  to  subpart 
H  or  I  of  this  part  or  any  other  DOL 
regulation  promulgated  pursuant  to  8 
U.S.C.  1182(n). 

In  the  event  of  such  intimidation  or 
restraint  as  are  described  in  this 
paragraph  (d),  the  conduct  shall  be  a 
violation  of  the  labor  condition 
application  and  subparts  H  and  I  of  this 
part,  and  the  Administrator  may  take 
such  further  actions  as  the 
Administrator  considers  appropriate. 

(e)  Confidentiality.  The  Administrator 
shall,  to  the  extent  possible  under 
existing  law,  protect  the  confidentiality 
of  any  person  who  provides  information 
to  the  Department  in  confidence  in  the 
course  of  an  investigation  or  otherwise 
under  subpart  H  or  I  of  this  part. 

§ .805    Complaints  and  Investigative 

procedures. 

(a)  The  Administrator,  through  an 
investigation  pursuant  to  a  complaint, 
shall  determine  whether  an  H-lB 
employer  has: 

(1]  Filed  a  labor  condition  application 
with  ETA  which  misrepresents  a 
material  fact. 

Note:  Federal  criminal  statutes  provide 
penalties  of  up  to  $10,000  and/or 
imprisonment  of  up  to  5  years  for  knowing 
and  willful  submission  of  false  statements  to 
the  Federal  Government  18  U.S.C  1001;  see 
also  18  U.S.C.  1546. 

(2]  Failed  to  meet  a  condition  in  the 
labor  condition  apphcation — 

(i)  Failed  to  pay  wages  as  required 
under  S  .730(e)  of  this  part; 

(ii)  Failed  to  provide  the  working 

conditions  required  under  § .730(f) 

of  this  part; 

(3)  Filed  a  labor  condition  application 
for  H-IB  worker(s]  during  a  strike  or 
lockout  in  the  course  of  a  labor  dispute 
in  the  occupational  classification  at  the 

place  of  employment  (see  § 730(g) 

of  this  part);  or 

(4)  Substantially  failed  to  provide 
notice  of  the  filing  of  the  labor  condition 

application  as  required  in  { .730(h) 

of  this  part; 

(5)  Substantially  failed  to  make 
available  for  public  examination  the 


attestation  and  its  accompanying 
document(s)  at  the  employer's  principal 
place  of  business  or  worksite  as 
required  in  \ .760(a); 

(6)  Failed  to  retain  documentation  as 
required  by  S 760(c)  of  this  part;  or 

(7)  Failed  otherwise  to  comply  in  any 
other  manner  with  the  provisions  of 
subpart  H  or  I  of  this  part 

(b)  Pursuant  to  5§ .740(a)(1)  and 

-750  of  this  part;  or  the  provisions  of 


this  part  become  effective  upon  the  date 
of  ETA's  notification  that  the  employer's 
labor  condition  application  is  approved, 
whether  or  not  the  employer  hires  any 
H-IB  worker(8)  in  the  occupation(s)  for 
the  period  of  employment  covered  in  the 
labor  condition  application.  Should  the 
period  of  employment  specified  in  the 
labor  condition  application  expire  or 
should  the  employer  withdraw  the 
application  in  accordance  with 

S .750(b)  of  this  part,  the  provisions 

of  this  part  will  no  longer  be  in  effect 
with  respect  to  such  application,  except 

as  provided  in  S .750(b)(4)  of  the 

part 

(c)  Any  aggrieved  person  or 
organization  (including  bargaining 
representatives)  may  file  a  complaint  of 
a  violation  described  in  paragraph  (a)  of 
this  section. 

(1)  No  particular  form  of  complaint  is 
required,  except  that  the  complaint  shall 
be  written  or,  if  oral,  shall  be  reduced  to 
writing  by  the  Wage  and  Hour  Division 
official  who  receives  the  complaint 

(2)  The  complaint  shall  set  forth 
sufficient  facts  for  the  Administrator  to 
determine  whether  an  investigation  is 
warranted,  in  that  there  is  reasonable 
cause  to  believe  that  a  violation  as 
described  in  paragraph  (a)  of  this 
section  has  been  committed.  This 
determination  shall  be  made  within  10 
days  of  the  date  that  the  complaint  is 
received  by  a  Wage  and  Hour  Division 
official.  If  the  Administrator  determines 
that  the  complaint  fails  to  present 
reasonable  cause  for  an  investigation, 
the  Administrator  shall  so  notify  the 
complainant,  who  may  submit  a  new 
complaint  with  such  additional 
information  as  may  be  necessary.  No 
hearing  pursuant  to  this  subpart  shall  be 
available  where  the  Administrator 
determines  that  an  investigation  on  a 
complaint  is  not  warranted. 

(3)  If  the  Administrator  determines 
that  an  investigation  on  the  complaint  is 
warranted,  the  complaint  shall  be 
accepted  for  filing;  an  investigation  shall 
be  conducted  and  a  determination 
issued  within  30  calendar  days  of  the 
date  of  filing. 

(4)  In  the  event  that  the  Administrator 
seeks  a  prevailing  wage  determination 

from  ETA  pursuant  to  fi 730(e)(3). 

or  advice  as  to  prevailing  working 


conditions  from  ETA  pursuant  to 

9 730(f)(3)(ii).  the  30-day 

investigation  period  shall  be  suspended, 
from  the  date  of  the  Administrator's 
request  to  the  date  of  the 
Administrator's  receipt  of  the  wage 
determination  or  advice  as  to  prevailing 
working  conditions. 

(5)  The  complaint  must  be  filed  not 
later  than  12  months  after  the  date  of  the 
alleged  violation(s). 

(6)  The  complaint  may  be  submitted  to 
any  local  Wage  and  Hour  Division 
office.  The  addresses  of  such  offices  are 
found  in  local  telephone  directories.  The 
office  or  person  receiving  such  a 
complaint  shall  refer  it  to  the  office  of 
the  Wage  and  Hour  Division 
administering  the  area  in  which  the 
reported  violation  is  alleged  to  have 
occurred. 

(d)  When  an  investigation  has  been 
conducted,  the  Administrator  shall, 

pursuant  to  8 -815  of  this  part  issue 

a  written  determination  as  to  whether  or 
not  any  violation(s)  as  described  in 
paragraph  (a)  of  this  section  has  been 
committed. 

S A10    Remedies. 

(a)  Upon  determining  that  the 
employer  has  failed  to  pay  wages  as 

required  by  S 730(e)  of  this  part  the 

Administrator  shall  assess  and  oversee 
the  payment  of  back  wages  to  any  H-lB 
worker  or  other  individual  employed  by 
the  employer  in  the  occupational 
classification.  The  back  wages  shall  be 
equal  to  the  difference  between  the 
amoimt  that  should  have  been  paid  and 
the  amount  that  actually  was  paid  to 
such  worker(s); 

(b)  Upon  determining  that  the 
employer  has  committed  any 

violation(s)  described  in  S .805(a)  of 

this  part  the  Administrator  may  assess 
a  civil  money  penalty  not  to  exceed 
$1,000  per  violation.  In  determining  the 
amount  of  civil  money  penalty  to  be 
assessed,  the  Administrator  shall 
consider  the  type  of  violation  committed 
and  other  relevant  factors.  The  factors 
which  may  be  considered  include,  but 
are  not  limited  to,  the  following: 

(1)  Previous  history  of  violation,  or 
violations,  by  the  employer  under  the 
Act  and  subpart  H  or  I  of  this  part 

(2)  The  number  of  workers  affected  by 
the  violation  or  violations; 

(3)  The  gravity  of  the  violation  or 
violations; 

(4)  Efforts  made  by  the  violator  in 
good  faith  to  comply  with  the  provisions 
of  8  U.S.C.  1182(n)  and  subparts  H  and  I 
of  thispart 

(5)  The  violator's  explanation  of  the 
violation  or  violations; 

(6)  The  violator's  commitment  to 
future  compliance;  and 


(7)  The  extent  to  which  the  violator 
achieved  a  financial  gain  due  to  the 
violation,  or  the  potential  financial  loss, 
potential  injury  or  adverse  effect  with 
respect  to  other  parties. 

(c)  In  addition  to  back  wages  and  civil 
money  penalties,  the  Administrator  may 
impose  such  other  administrative 
remedy(ies)  under  this  subpart  as  the 
Administrator  deems  appropriate. 

(d)  The  civil  money  penalties,  back 
wages,  and/or  any  other  remedy(ies) 
determined  by  the  Administrator  to  be 
appropriate  are  immediately  due  for 
payment  or  performance  upon  the 
assessment  by  the  Administrator,  or 
upon  the  decision  by  an  administrative 
law  judge  where  a  hearing  is  timely 
requested,  or  the  decision  by  the 
Secretary  where  review  is  granted.  The 
employer  shall  remit  the  amount  of  the 
back  wages  and/or  civil  money 
penalties  by  certified  check  or  money 
order  made  payable  to  the  order  of 
"Wage  and  Hour  Division,  Labor."  The 
remittance  shall  be  delivered  or  mailed 
to  the  Wage  and  Hour  Division  office  in 
the  manner  directed  in  the 
Administrator's  notice  of  determinatioa 
The  performance  of  any  other  remedy 
prescribed  by  the  Administrator  shall 
follow  procedures  established  by  the 
Administrator. 


9 .815    Written  notice  and  service  of 

Administrator's  determination. 

(a)  The  Administrator's  determination, 

issued  pursuant  to  9 '805  of  this 

part  shall  be  served  on  the  complainant 
the  employer,  and  other  known 
interested  parties  by  personal  service  or 
by  certified  mail  at  the  parties'  last 
known  addresses.  Where  service  by 
certified  mail  is  not  accepted  by  the 
party,  the  Administrator  may  exercise 
discretion  to  serve  the  determination  by 
regular  mail. 

(b)  The  Administrator  shall  file  with 
the  Chief  Administrative  Law  judge, 
U.S.  Department  of  Labor,  a  copy  of  the 
complaint  and  the  Administrator's 
determination. 

(c)  The  Administrator's  written 

determination  required  by  9 -805  of 

this  part  shall: 

(1)  Set  forth  the  determination  of  the 
Administrator  and  the  reason  or  reasons 
therefor,  and  in  the  case  of  a  finding  of 
violation(s)  by  an  employer,  prescribe 
any  remedies,  including  the  amount  of 
any  back  wages  assessed,  the  amount  of 
any  civil  money  penalties  assessed  and 
the  reason  therefor,  and/or  any  other 
remedies  assessed. 

(2)  Inform  the  interested  parties  that 
they  may  request  a  hearing  pursuant  to 
9 820  of  this  part 
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(3)  Inform  the  interested  parties  that 
in  the  absence  of  a  timely  request  for  a 
heahngv  received  by  the  Chief 
Administrative  Law  Judge  within  15 
calendar  days  of  the  date  of  the 
determination,  the  determination  of  the 
Administrator  shall  become  Hnal  and 
not  appealable. 

(4)  Set  forth  the  procedure  for 
requesting  a  hearing,  and  give  the 
address  of  the  Chief  Administrative  Law 
Judge. 

(5)  Inform  the  parties  that,  pursuant  to 
§  .855  of  this  part,  the  Administrator 
shall  notify  ETA  and  the  Attorney 
General  of  the  occurrence  of  a  violation 
by  the  employer. 

§ .820    Request  for  hearing. 

(a)  Any  interested  party  desiring  to 
request  an  administrative  hearing  in 
accordance  with  section  556  of  title  5, 
United  States  Code,  on  a  determination 

issued  pursuant  to  5§ 805  and 

.815  of  this  part  shall  make  such 

request  in  writing  to  the  Chief 
Administrative  Law  Judge  at  the  address 
stated  in  the  notice  of  determination. 

(b)  Interested  parties  may  request  a 
hearing  in  the  following  circumstances: 

(1)  The  complainant  or  any  other 
interested  party  may  request  a  hearing 
where  the  Administrator  determines, 
after  investigation,  that  there  is  no  basis 
for  a  finding  that  an  employer  has 
committed  viclation(s).  In  such  a 
proceeding,  the  party  requesting  the 
hearing  shall  be  the  prosecuting  party 
and  the  employer  shall  be  the 
respondent;  the  Administrator  may 
intervene  as  a  party  or  appear  as  amicus 
curiae  at  any  time  in  the  proceeding,  at 
the  Administrator's  discretion. 

(2)  The  employer  or  any  other 
interested  party  may  request  a  hearing 
where  the  Administrator  determines, 
after  investigation,  that  the  employer 
has  committed  violation(s).  In  such  a 
proceeding,  the  Administrator  shall  be 
the  prosecuting  party  and  the  employer 
shall  be  the  respondent. 

(c)  No  particular  form  is  prescribed  for 
any  request  for  hearing  permitted  by  this 
section.  However,  any  such  request 
shall: 

(1)  Be  date* 

(2)  Be  typewritten  or  legibly  written; 

(3)  Specify  the  issue  or  issues  stated 
\n  the  notice  of  determination  giving  rise 
lO  such  request: 

(4)  State  the  specific  reason  or 
reasons  why  the  party  requesting  the 
hearing  believes  such  determination  is 
in  error; 

(5)  Be  signed  by  the  party  making  the 
request  or  by  an  authorized 
representative  of  such  party;  and 

(6)  Include  the  address  at  which  such 
party  or  authorized  representative 


desires  to  receive  further 
communications  relating  thereto. 

(d)  The  request  for  such  hearing  shall 
be  received  by  the  Chief  Administrative 
Law  Judge,  at  the  address  stated  in  the 
Administrator's  notice  of  determination, 
no  later  than  15  calendar  days  after  the 
date  of  the  determination. 

(e)  The  request  may  be  filed  in  person, 
by  facsimile  transmission,  by  certified  or 
regular  mail,  or  by  courier  service.  For 
the  requesting  party's  protection,  if  the 
request  is  by  mail,  it  should  be  by 
certified  mail.  If  the  request  is  by 
facsimile  transmission,  the  original  of 
the  request,  signed  by  the  requestor  or 
authorized  representative,  shall  be  filed 
within  ten  days. 

(f)  Copies  of  the  request  for  a  hearing 
shall  be  sent  by  the  requestor  to  the 
Administrator  and  all  known  interested 
parties. 

5 .825    Rules  of  practice  for 

administrative  law  Judge  proceedings. 

(a)  Except  as  specifically  provided  in 
this  subpart  and  to  the  extent  they  do 
not  conflict  with  the  provisions  of  this 
subpart,  the  "Rules  of  Practice  and 
Procedure  for  Administrative  Hearings 
Before  the  Office  of  Administrative  Law 
Judges"  established  by  the  Secretary  at 
29  CFR  part  18  shall  apply  to 
administrative  proceedings  under  this 
subpart. 

(b)  As  provided  in  the  Administrative 
Procedure  Act,  5  U.S.C.  556,  any  oral  or 
documentary  evidence  may  be  received 
in  proceedings  under  this  part.  The 
Federal  Rules  of  Evidence  and  subpart  B 
of  the  Rules  of  Practice  and  Procedure 
for  Administrative  Hearings  Before  the 
Office  of  Administrative  Law  Judges  (29 
CFR  part  18,  subpart  B)  shall  not  apply, 
but  principles  designed  to  ensure 
production  of  relevant  and  probative 
evidence  shall  guide  the  admission  of 
evidence.  The  administrative  law  judge 
may  exclude  evidence  which  is 
immaterial,  irrelevant,  or  unduly 
repetitive. 

Service  and  computatton  of 


§ 
time. 

(a)  Under  this  subpart  a  party  may 
serve  any  pleading  or  document  by 
regular  mail.  Service  on  a  party  is 
complete  upon  mailing  to  the  last  known 
address.  No  additional  time  for  filing  or 
response  is  authorized  where  service  is 
by  mail.  In  the  interest  of  expeditious 
proceedings,  the  administrative  law 
judge  may  direct  the  parties  to  serve 
pleadings  or  documents  by  a  method 
other  than  regular  mail. 

[b)  Tv/o  {2}  copies  of  alt  pleadings  and 
other  documents  in  any  administrative 
law  judge  proceeding  shall  be  served  on 
the  attorneys  for  the  Administrator.  One 


copy  shall  be  served  on  the  Associate 
Solicitor,  Division  of  Fair  Labor 
Standards,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  room  N-2716,  Washington, 
DC  2021D,  and  one  copy  shall  be  served 
on  the  attorney  representing  the 
Administrator  in  the  proceeding. 

(c]  Time  will  be  computed  beginning 
with  the  day  following  the  action  and 
includes  the  last  day  of  the  period 
unless  it  is  a  Saturday,  Sunday,  or 
federally-observed  holiday,  in  which 
case  the  time  period  includes  the  next 
business  day. 

.835    Administrative  law  Judge 


proceedings. 

(aj  Upon  receipt  of  a  timely  request 
for  a  hearing  filed  pursuant  to  and  in 

accordance  with  S 820  of  this  part, 

the  Chief  Administrative  Law  Judge 
shall  promptly  appoint  an 
administrative  law  judge  to  hear  the 
case. 

(b)  Within  7  calendar  days  following 
the  assigimient  of  the  case,  the 
administrative  law  judge  shall  notify  all 
interested  parties  of  the  date,  time  and 
place  of  the  hearing.  All  parties  shall  be 
given  at  least  fourteen  calendar  days 
notice  of  such  hearing. 

(c)  The  date  of  the  hearing  shall  be  not 
more  than  60  calendar  days  from  the 
date  of  the  Administrator's 
determination.  Because  of  the  time 
constraints  imposed  by  the  Act  no 
requests  for  postponement  shall  be 
granted  except  for  compelling  reasons. 
Even  vfhere  such  reasons  are  shown,  no 
request  for  postponement  of  the  hearing 
beyond  the  60-day  deadline  shall  be 
granted  except  by  consent  of  all  the 
parties  to  the  proceeding. 

(d)  The  administrative  law  judge  may 
prescribe  a  schedule  by  which  the 
parties  are  permitted  to  file  a  prehearing 
brief  or  other  written  statement  of  fact 
or  law.  Any  such  brief  or  statement  shall 
be  served  upon  each  other  party  in 

accordance  with  9 830  of  this  part. 

Posthearing  briefs  will  not  be  permitted 
except  at  the  request  of  the 
administrative  law  judge.  When 
permitted,  any  such  brief  shall  be 
limited  to  the  issue  or  issues  specified 
by  the  administrative  law  judge,  shall  be 
due  within  the  time  prescribed  by  the 
administrative  law  judge,  and  shall  be 
served  on  each  other  party  in 
accordance  with  S 830  of  this  pan. 

§ .840    Decision  and  order  of 

administrative  law  Judge. 

(a)  Within  60  calendar  days  after  of 
the  date  of  the  hearing,  the 
administrative  law  judge  shall  issue  a 
decision. 


(bj  The  decision  of  the  adm 
law  judge  shall  include  a  statt 
findings  and  conclusions,  witl 
and  basis  therefor,  upon  each 
issue  presented  on  the  record, 
decision  shall  also  include  an 
appropriate  order  which  may 
deny,  reverse,  or  modify,  in  w 
part  the  determination  of  the 
Administrator  the  reason  or  r 
such  order  shall  be  stated  in  t! 
decision. 

(c)  In  the  event  that  the 
Administrator's  determinatior 
wage  \'iolation(sJ  and  comput 
back  wages  are  based  upon  a 
determination  obtained  by  the 
Administrator  from  ETA  durit 
investigation  (pursuant  to 

S 730(e)(3)J.  the  administ 

judge  shall  not  determine  the  ] 
wage  de  novo,  but  shall,  baset 
evidence  (including  the  ETA 
administrative  record),  either 
wage  determination  or  vacate 
determination.  If  the  wage 
determination  is  vacated,  the 
administrative  law  judge  shall 
the  case  to  the  Administrator, 
then  refer  the  matter  to  ETA  a 
the  issuance  of  a  new  wage 
determination  by  ETA  resubn 
case  to  the  administrative  law 
Under  no  circumstances  shall 
data  obtained  in  confidence  b; 
the  names  of  establishments  c 
by  ETA,  be  submitted  into  evii 
otherwise  disclosed. 

(dj  The  administrative  law  j 
not  render  determinations  as  t 
legality  of  a  regulatory  provisi 
constitutionality  of  a  statutory 
provision. 

(e)  The  decision  shall  be  ser 
parties  in  person  or  by  certifie 
regular  mail. 

§ 845    Secretary's  review  o 

administrative  law  Judge's  decW 

(a)  The  Administrator  or  an; 
interested  party  desiring  revie 
decision  and  order  of  an  admii 
law  judge  shell  petition  the  Se 
review  the  decision  and  order, 
elective,  such  petition  shall  b( 
by  the  Secretary  within  30  call 
days  of  the  date  of  the  decisioi 
order.  Copies  of  the  petition  si 
served  on  all  parties  and  on  th 
administrative  law  judge. 

(b)  No  particular  form  is  pre 
for  any  petition  for  Secretary's 
permitted  by  this  subpart.  Hov 
such  petition  shall: 

(1)  Be  dated: 

(2)  Be  typewritten  or  legibly 

(3)  Specify  the  issue  or  issue 
in  the  administrative  law  judg( 
and  order  giving  rise  to  such  p< 
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copy  shall  be  served  on  the  Associate 
Solicitor,  Division  of  Fair  Labor 
Standards,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  room  N-2716,  Washington, 
DC  20210,  and  one  copy  shall  be  served 
on  the  attorney  representing  the 
Administrator  in  the  proceeding. 

(c]  Time  will  be  computed  beginning 
with  the  day  following  the  action  and 
includes  the  last  day  of  the  period 
unless  it  is  a  Saturday,  Sunday,  or 
federally-observed  holiday,  in  which 
case  the  time  period  includes  the  next 
business  day. 

i .835    Administrative  law  Judge 

proceedings. 

(a)  Upon  receipt  of  a  timely  request 
for  a  hearing  filed  pursuant  to  and  in 

accordance  with  § 820  of  this  part, 

the  Chief  Administrative  Law  )udge 
shall  promptly  appoint  an 
administrative  law  judge  to  hear  the 
case. 

(b)  Within  7  calendar  days  following 
the  assignment  of  the  case,  the 
administrative  law  judge  shall  notify  all 
interested  parties  of  the  date,  time  and 
place  of  the  hearing.  All  parties  shall  be 
given  at  least  fourteen  calendar  days 
notice  of  such  hearing. 

(c)  The  date  of  the  hearing  shall  be  not 
more  than  60  calendar  days  from  the 
date  of  the  Administrator's 
determination.  Because  of  the  time 
constraints  imposed  by  the  Act  no 
requests  for  postponement  shall  be 
granted  except  for  compelling  reasons. 
Even  where  such  reasons  are  shown,  no 
request  for  postponement  of  the  hearing 
beyond  the  60-day  deadline  shall  be 
granted  except  by  consent  of  ail  the 
parties  to  the  proceeding. 

(d)  The  administrative  law  judge  may 
prescribe  a  schedule  by  which  the 
parties  are  permitted  to  file  a  prehearing 
brief  or  other  written  statement  of  fact 
or  law.  Any  such  brief  or  statement  shall 
be  served  upon  each  other  party  in 

accordance  with  9 830  of  this  part. 

Posthearing  briefs  will  not  be  permitted 
except  at  the  request  of  the 
administrative  law  judge.  When 
permitted,  any  such  brief  shall  be 
limited  to  the  issue  or  issues  specified 
by  the  administrative  law  judge,  shall  be 
due  within  the  time  prescribed  by  the 
administrative  law  judge,  and  shall  be 
served  on  each  other  party  in 
accordance  with  S 830  of  this  part. 

§ .840    Decision  and  order  of 

administrative  law  Judge. 

(a)  Within  60  calendar  days  after  of 
the  date  of  the  hearing,  the 
administrative  law  judge  shall  issue  a 
decision. 


(b)  The  decision  of  the  administrative 
law  judge  shall  include  a  statement  of 
findings  and  conclusions,  with  reasons 
and  basis  therefor,  upon  each  material 
issue  presented  on  the  record.  The 
decision  shall  also  include  an 
appropriate  order  which  may  affirm, 
deny,  reverse,  or  modify.  In  whole  or  in 
part  the  determination  of  the 
Administrator  the  reason  or  reasons  for 
such  order  shall  be  stated  in  the 
decision. 

(c)  In  the  event  that  the 
Administrator's  determination(s)  of 
wage  \'iolation(s)  and  computation  of 
back  wages  are  based  upon  a  wage 
determination  obtained  by  the 
Administrator  from  ETA  during  the 
investigation  (pursuant  to 

S 730(e)(3)).  the  administrative  law 

judge  shall  not  determine  the  prevailing 
wage  de  novo,  but  shall,  based  on  the 
evidence  (including  the  ETA 
administrative  record),  either  accept  the 
wage  determination  or  vacate  the  wage 
determination.  If  the  wage 
determination  is  vacated,  the 
administrative  law  judge  shall  remand 
the  case  to  the  Administrator,  who  may 
then  refer  the  matter  to  ETA  and.  upon 
the  issuance  of  a  new  wage 
determination  by  ETA  resubmit  the 
case  to  the  administrative  law  judge. 
Under  no  circumstances  shall  source 
data  obtained  in  confidence  by  ETA.  or 
the  names  of  establishments  contacted 
by  ETA,  be  submitted  into  evidence  or 
otherwise  disclosed. 

(d)  The  administrative  law  judge  shall 
not  render  determinations  as  to  the 
legality  of  a  regulatory  provision  or  the 
constitutionality  of  a  statutory 
provision. 

(e)  The  decision  shall  be  served  on  all 
parties  in  person  or  by  certified  or 
regular  mail 

8 -845    Secretary's  review  et 

administrative  law  Judge's  dedsioa 

(a)  The  Administrator  or  any 
interested  party  desiring  review  of  the 
decision  and  order  of  an  administrative 
law  judge  shell  petition  the  Secretary  to 
review  the  decision  and  order.  To  be 
elective,  such  petition  shall  be  received 
by  the  Secretary  within  30  calendar 
days  of  the  date  of  the  decision  and 
order.  Copies  of  the  petition  shall  be 
served  on  all  parties  and  on  the 
administrative  law  judge. 

(b)  No  particular  form  is  prescribed 
for  any  petition  for  Secretary's  review 
permitted  by  this  subpart.  However,  any 
such  petition  shall: 

(1)  Be  dated: 

(2)  Be  typewritten  or  legibly  written; 

(3)  Specify  the  issue  or  issues  stated 
in  the  administrative  law  judge  decision 
and  order  giving  rise  to  such  petition; 


(4)  State  the  specific  reason  or 
reasons  why  the  party  petitioning  for 
review  believes  such  decision  and  order 
are  in  error 

(5)  Be  signed  by  the  party  filing  the 
petition  or  by  an  authorized 
representative  of  such  partj'; 

(6)  Include  the  address  at  which  such 
party  or  authorized  representative 
desires  to  receive  further 
communications  relating  thereto;  and 

(7)  Attach  copies  of  the  administrative 
law  judge's  decision  and  order,  and  any 
other  record  documents  which  would 
assist  the  Secretary  in  determining 
whether  review  is  warranted. 

(c)  Whenever  the  Secretary 
determines  to  review  the  decision  and 
order  of  an  administrative  law  judge,  a 
notice  of  the  Secretary's  determination 
shall  be  served  upon  the  administrative 
law  judge  and  upon  all  parties  to  the 
proceeding  within  30  calendar  days  after 
the  Secretary's  receipt  of  the  petition  for 
review. 

(d)  Upon  receipt  of  the  Secretary's 
notice,  the  Office  of  Administrative  Law 
Judges  shall  within  fifteen  calendar  days 
forward  the  complete  hearing  record  to 
the  Secretary. 

(e)  The  Secretary's  notice  shall 
specify: 

(1)  "The  issue  or  issues  to  be  reviewed: 

(2)  The  form  in  which  submissions 
shall  be  made  by  the  parties  [e.g.. 
briefs):  - 

(3)  The  time  within  which  such 
submissions  shall  be  made. 

(f)  All  documents  submitted  to  the 
Secretary  shall  be  filed  with  the 
Secretary  of  Labor.  U.S.  Department  of 
Labor.  Washington,  DC  20210,  Attention: 
Executive  Director,  Office  of 
Administrative  Appeals,  room  S-4309. 
An  original  and  two  copies  of  all 
documents  shall  be  filed.  Documents  are 
not  deemed  filed  with  the  Secretary 
until  actually  received  by  the  Secretary. 
All  documents,  including  documents 
filed  by  mail,  shall  be  received  by  the 
Secretary  either  on  or  before  the  due 
date. 

(g)  Copies  of  all  documents  filed  with 
the  Secretary  shall  be  served  upon  all 
other  parties  involved  in  the  proceeding. 
Service  upon  the  Administrator  shall  be 

in  accordance  with  § 830(b)  of  this 

part. 

(h)  The  Secretary's  final  decision  shall 
be  issued  within  180  calendar  days  from 
the  date  of  the  notice  of  intent  to  review. 
The  Secretary's  decision  shall  be  served 
upon  all  parties  and  the  administrative 
law  judge. 

(i)  Upon  issuance  of  the  Secretary's 
decision,  the  Secretary  shall  transmit 
the  entire  record  to  the  Chief 
Administrative  Law  Judge  for  custody 
pursuant  to  { .850  of  this  part. 


AdmMstrattve  record. 

The  official  record  of  every  completed 
administrative  hearing  procedure 
provided  by  subparts  H  and  1  of  this 
part  shall  be  maintained  and  filed  under 
the  custody  and  control  of  the  Chief 
Administrative  Law  Judge.  Upon  receipt 
of  a  complaint  seeking  review  of  the 
final  agency  action  in  a  United  States 
District  Court  the  Chief  Administrative 
Law  Judge  shall  certify  the  official 
record  and  shall  transmit  such  record  to 
the  clerk  of  the  court. 

§ .855    Notice  to  the  Employment  and 

Training  Administration  and  ttte  Attorney 
General 

(a)  The  Administrator  shall  notify  the 
Attorney  General  and  ETA  of  the  final 
determination  of  a  violation  by  an 
employer  upon  the  earliest  of  the 
following  events: 

(1)  WTiere  the  Administrator 
determines  that  there  is  a  basis  for  a 
finding  of  violation  by  an  employer,  and 
no  timely  request  for  hearing  is  made     - 
pursuant  to  S .820  of  this  part  or 

(2)  Where,  after  a  hearing,  the 
administrative  law  judge  issues  a 
decision  and  order  finding  a  violation  by 
an  employer  or 

(3)  Where  the  administrative  law 
judge  finds  that  there  was  no  violation 
by  an  employer,  and  the  Secretary,  upoa 
review,  issues  a  decision  pursuant  to 

9 ,845  of  this  part,  holding  that  a 

violation  was  committed  by  an 
employer. 

(b)  The  Attorney  General,  upon 
receipt  of  notification  from  the 
Administrator  pursuant  to  paragraph  (a), 
shall  not  approve  petitions  filed  with 
respect  to  that  employer  under  sections 
204  or  214(c)  of  the  Act  (6  U.S.C.  1154 
and  1184  (c))  during  a  period  of  at  least 
one  year  for  aliens  to  be  employed  by 
the  employer. 

(c)  ETA.  upon  receipt  of  the 
Administrator's  notice  pursuant  to 
paragraph  (a)  of  this  section,  shall 
suspend  the  employer's  labor  condition 
application(s)  under  subparts  H  and  I  of 
this  part,  and  shall  not  accept  for  filing 
any  application  or  attestation  submitted 
by  the  employer  under  20  CFR  Part  656 
or  subparts  A.  a  C,  D,  E,  H  or  I  of  this 
part,  for  a  period  of  12  months  or  for  a 
longer  period  if  such  is  specified  by  the 
Attorney  General  for  visa  petitions  filed 
by  that  employer  under  sections  204  and 
214(c)  of  the  Act 

Proposed  Adoption  of  the  Joint  Ride 

The  agency  specific  proposed 
adoption  of  die  joint  rule,  which  appears 
at  the  end  of  the  common  preamble, 
appears  below: 


1 1' 
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Tttte  20— Employers'  B«n«fito 

CHAPTER  V— EMPLOYMENT  AND 
TRAINWG  AOMINtSTRATIOM, 
DEPARTMENT  OF  LABOR 

Accordingly,  chapter  V  of  title  20, 
Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  follows: 

PART  655— TEMPOnARY 
EMPLOYMENT  OF  ALIENS  IN  THE 
UNITED  STATES 

The  authority  citation  for  part  655  is 
revised  to  read  as  follows: 

Autiwrity:  Section  855.0  issued  under  8 
U.S.C.  lim(a)(15)(H)  ft)  and  (ii),  1182  (m)  and 
(n),  IIM  118fi.  and  1288(c),  29  U.S.C.  48  rt 
seq..  Pub.  L  101-238;  sec  3(c)(ll.  103  Stat. 
2099,  2103,  and  Pub.  L  101-649,  see.  221(a), 
104  Stat.  4978,  5027;  §665.00  issued  under  S 
U.S.C.  1101(a)(15)(H)(ii),  1184,  and  1188.  29 
U.S.C.  49 

el  seq..  and  8  CFR  214  2;h)(4)(;);  Subparts  A 
and  C  issued  under  8  U.S.C. 
1101(a)(15)tH)(iiKb)  and  1184,  29  U.S.C.  49  et 
seq..  and  8  CFR  214.2(b)(4)(i):  Subpart  B 
issued  under  8  U.S  C  1101(a)(15)(H)(ii)(a). 
1184.  and  1188,  and  29  U.S.C.  49  et  seq.; 
Subparts  D  and  E  issued  under  8  U.S.C. 
H01(a)(15)(HKiMa).  Iia2(m).  and  1184.  29 
U  S.C.  49  et  seq^  and  Pub.  L  101-238.  sec. 
3(c)(1).  103  StaL  2089.  2103:  Sut^mrts  F  and  G 
issued  under  8  U  S.C.  1184  and  1288(0),  and  29 
U.S.C.  49  et  seq.;  Subparts  H  and  I  issued 
under  8  U.S.C.  1101(aH15)(H)(i)(b).  n82(n), 
and  1184,  and  29  U.S.C.  48  et  seq.;  Subparts  J 
and  K  issued  trader  29  VS.C  48  el  seq..  and 
Pub.  L  101-849.  sec.  221(a).  104  Stat  497& 
5027. 

2.  Section  655.0  is  amended  by  adding 
a  new  paragraph  (d)  to  read  as  follows: 

§  655.0    Scop*  and  purpoM  ol  part 

(d)  Subparts  H  and  I  of  this  part 
Subparts  H  and  I  of  this  part  set  forth 
the  process  by  which  employers  can  file 
with,  and  the  requirements  for  obtaining 
approval  from,  the  Department  of  Labor 
of  labor  condition  applications 
necessary  for  the  purpose  of  petitioning 
INS  for  H-lB  visas  for  aliens  to  be 
employed  in  specialty  occupations,  and 
the  enforcement  provisions  relating 
thereto. 


$655,000    (AuMndadl 

3.  Part  855  is  amended  by  adding  new 
subparts  H  and  I  as  set  forth  at  the  end 
of  the  common  preamble. 


Subpart  H— Labor  Comdttion  AppHcatlona 
FllacI  by  Emptoyar*  Saaklrtg  to  Us*  Allans 
on  H-1B  Visas  in  Spadatty  Occupatlona 

Sec. 

655.700    Purpose,  procedure  and 

applicability  of  subparts  H  and  L 
655.705    Overview  of  responsibilities. 
655.710    Complaints. 
655.715    Definitions. 
655.720    Addresses  of  Department  of  Labor 

regional  offices. 
655.730    Labor  condition  application. 
655.740    Labor  condition  appHcation 

determinations. 
655.750    Validity  period  of  labor  condition 

application. 
655.760    Public  access. 

Subpart  l—Enfcrcamant  of  H-1B  Ubor 
Condition  AppUcationa 

655.800    Enforcement  authority  of 

Administrator,  Wage  and  Hour  Division. 
655.806    Complaiota  and  investigative 

procedures. 
655.810    Remedies. 
655.815    Written  notice  and  service  of 

Administrator's  determination. 
655.820    Request  for  hearing. 
655.825    Rules  of  practice  for  administrative 

law  judge  proceedings. 
655.830    Service  and  computation  of  time. 
655.835    Administrative  law  judge 

proceedings. 
655.840    Decision  and  order  of 

administrative  law  judge 
655.845    Secretary's  review  of  administrative 

law  judge's  decision. 
655.850    Administrative  record. 
655.855    Notice  to  the  Employment  and 

Training  Administration  and  the 

Attorney  General. 

Signed  at  Washington,  DC  this  30th  day  of 
July.  1991. 

Roberta  T.  looaa. 

Assistant  Secretary  of  Employment  and 

Training. 

Samuel  D.  Walkar. 

Acting  Assistant  Secretary  for  Emp/oyment 

Standards. 

Lynn  Martfai, 

Secretary  of  Labor 

Tm«2»— Labor 

CHAPTER  V— WAGE  AND  HOUR  DIVISION, 
DEPARTMENT  OF  LABOR 

Accordingly,  title  29.  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
by  adding  a  new  part  507  to  read  as 
follows,  and  subparts  H  and  I  are  added 
to  new  part  507  as  set  forth  in  this 
document 


PART  507— ENFORCEMENT  OF  H-1B 
LABOR  CONDITION  APPLICATIONS 

Subparts  A.  B.  C,  D,  E,  F,  and  Q  (Raa*rv«d) 

Subpart  H— Labor  Condition  AppHcatlona 
niad  by  Employers  Soaking  to  Uaa  Allan* 
on  H-1B  Vlaas  In  Spactatty  Occupatlona 

Sec. 

507.700    Purpose,  procedure  and 

applicability  of  subparts  H  and  I. 
507.705    Overview  of  responsibilities. 
507.710    Complaints. 
507.715    Definitions. 
507.720    Addresses  of  Dtpartmenl  of  Labor 

regional  offices. 
507.730    Labor  condition  application. 
507.740    Labor  condition  application 

determinations. 
507.750    Validity  period  of  labor  condition 

applicaUon. 
507.760    Public  access. 

Subpart  l-EnforcMnant  of  H-1B  Labor 
Condition  Appllcatiors 

507.800    Enforcement  authority  of 

Administrator,  Wage  and  Hour  Division. 
507.805    Complaints  and  investigative 

procedures. 
507.810    Remedies. 
507.815    Written  notice  and  service  of 

Administrator's  determination. 
507.820    Request  for  hearing 
507.825    Rules  of  practice  for  administrative 

law  judge  proceedings. 
507.830    Service  and  computation  of  time. 
507.835    Administrative  law  judge 

proceedings. 
507.840    Decision  and  order  of 

administrative  law  judge. 
507.845    Secretary's  review  of  adminiatrative 

law  judge's  decision. 
507.850    AdminisU^tive  record. 
507.855    Notice  to  the  Ejnployment  and 

Training  Administration  and  the 

Attorney  General. 

Signed  at  Washington.  DC  this  30tb  day  of 
luly.  1991. 

Roberts  T.  (ones. 

Assistant  Secretary  of  Ensployment  and 
Training. 

Samuel  0.  Walker. 

Acting  Assistant  Secretary  for  Employment 
Standards. 

Lynn  Martin, 

Secretary  of  Labor. 

Appendix  I  (Not  to  Be  codified  in  the 
CFR):  Form  ETA  9035 

Printed  below  is  a  copy  of  Form  ETA 
9035. 
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PART  507— ENFORCEMENT  OF  H-1B 
LABOR  CONDITION  APPLICATIONS 

Subparta  A.  B.  C,  0,  E,  F,  and  Q  IRaafcrradl 

Subpart  H— Labor  Condition  Applications 
niad  by  Employara  Saaldng  to  Usa  Allans 
on  H-1B  Viaaa  in  Spadalty  Occupatlona 

Sec. 

507.700    Purpose,  procedure  and 

applicability  of  subparts  H  and  I. 
507.705    Overview  of  responsibilities. 
507.710    Complaints. 
507.715    Definitions. 
507.720    Addresses  of  Department  of  Labor 

regional  offices. 
507.730    L,abor  condition  application. 
507.740    Labor  condition  application 

determinations. 
507.750    Validity  period  of  labor  condition 

application. 
507.760    Public  access. 

Subpart  I— Enforcament  of  H-1B  Labor 

Condition  Appllcatiors 

507.800    Enforcement  authority  of 

Administrator,  Wage  and  Hour  Division. 
507.805    Complaints  and  investigative 

procedures. 
507.810    Remedies. 
507.815    Written  notice  and  service  of 

Administrator's  determination. 
507.820    Request  for  hearing. 
507.825    Rules  of  practice  for  administrative 

law  fudge  proceedings. 
507.830    Service  and  computation  of  time. 
507.835    Administrative  law  judge 

proceedings. 
507.840    Decision  and  order  of 

administrative  law  judge. 
507.845    Secretary's  review  of  adminiatrative 

law  judge's  decision. 
507.850    Administrative  record. 
507.855    Notice  to  the  Ejnployment  and 

Training  Administration  and  the 

Attorney  General. 

Signed  at  Washington,  DC  this  30tb  day  of 
July,  1991. 

Roberts  T.  |on«s, 

Assistant  Secretary  of  Employment  and 
Training. 

Samuel  D.  Walksr, 

Acting  Assistant  Secretary  for  Employment 
Standards. 

Lynn  Martin, 

Secretary  of  Labor. 

Appendix  I  (Not  to  Be  codified  in  the 
CFR):  Form  ETA  9035 

Printed  below  is  a  copy  of  Form  ETA 
9035. 
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O  (a)       H-18  nonlmrrtlgranttand  other  simRartyamptoysdtMrkarswia  be  paid  Ihs  actual  wags  lor  Iha  occupation  at  lhaplaoso(smpioyn^ 
prsvaMing  waga  level  tor  tia  occupaBon  In  Ihe  araa  ot  >nnploymswt.whlche<rar  la  highsr. 

OM    i   Th«a<Tipk>yrnan<of  H-18  nonim(nigrarn«»orkan  wiO  not  advarsalyaftoot  lha«»orWng  oonditionsof  worksfs  slrr^^ 
I   Intandad  amployTnanl 

0(01       On  the  dato  Ms  applcaiion  Is  signed  and  8ubminsd.lhsro  Is  not  a  •Mw.tootout  or  aiorli  stoppage  MMoourse  of  s  labor  dlap^ 
occupations  ai  ttia  ptaoa  o(  wrtploynrtant 

OM       Aa  o)ih<«  data,  ryjrioaot  this  iw><«cs<lonha«  boon  provided  to  Mdisrtsrnploysd  In  twm  wortMrs  wD)  bs  smploysd: 

(check  appropra:*  oox) 

Q$)     NoBca  ot  this  Bllng  has  been  prowdsd  to  »s  bargaining  rspfsssntaB»a  ol  worttsrs  m  9m  occupaBons  m  which  H-t  B  wortar»  »■  bs 
omptoyod;or 

0  (U)    There  Is  no  such  b^gaMng  rsprassntaBve:  therttors.  s  noilos  ol  tttis  llOng  has  bssn  posted  In  s  conspicuous  plaos  whots  H-lB 
Aonimmigrantworlisrs  mU  bo  employed. 


9.  DECLARATION  OF  EMPLOYER  Ptysuanl  to  28  US.C.  1746. 1  decUraundar  penally  o(p«r|ury»iat  Ihe  mtormation  provided  on  this  lorm  Is  Inio  and 
corract.  In  addition.  I  dadar*  that  I  wiP  oompty  '-'^  V)«  Dipartm«nt  of  cAtxy  r*gui«tion«  govammg  m:«  orogram  and.  In  psrHeuisr,  tfwl  I  «■  make  IMS 
appUcation.supportngdocwnaniation.M>d  Other  rsooras.  Bias  and  docufnamiavaitafa*»tooWioiai»ot»aOapaivna^ 
during  any  InvscUgatlonundar  Ms  appUcaHonor  the  knmlgraiienand  tWfa^iltyAot 


Name  «)d  Tltla  ol  Hiring  Official 


XH-^L 


agnaluroolHtftng  Official 


Dato 


FOR  U.S.  GOVERNMENT  AGENCY  USE  ONLY:  By  virtM  of  my  etgnaturs  bstew.  I  actoo<M>dgs  Vial  Ma  appMcatton 
be  waM  Irom ^Birou^ . 


Signature  and  Title  ol  Auttontad  OOL  Onaai 
Subsequent  OOL  Action:       Suspended 


ETA  Cass  NoT 
(dalsl   Hvslidatod 


Is^rjwiippfovad  and  <i<i 


The  Ospartmant  ol  Labor  la  not  ate  gu^antor  ol  Vte  aeouraoy,  tnitWulnass  or  adequacy  d  an  approwsd  labor  condition  application. 


Public  reporting  burden  tor  INS  ooBaotion  or  intorntatlonuetiimatedto  average  1  hour  per  rasponaa.  Including  the  Bma  tor  reviawtngio^^ 
eKlstngdaU  soorcas  gathaf-ng  and  iruunuiningtrta  dau  naadad,  ifiA  oomplatingand  f»v«a«*ng  the  ooBaeSonol  lr>tomp»aBon.  Sand  oonwnerMregardMtg 
Ms  bufOen  attimsta  or  any  other  atpact  o<  l^J»  ooRaction  o<  in«omi«t(0o.  todiKHAg  »ucg»fi)Oft«  lor  reducing  this  burden,  to  the  Office  0(  MormsHon 
Management  Department  ol  l^of.  Room  N130t.  200  Oonttitution  Awenue,  NW .  Washtogton.  DC.  2021ft  and  to  the  Office  ol  Managsmemsnd  Budget. 
Paperwork  Reduction  Projsol (l20»«*Bq  WMMngion. DC.  20S03).  ^f,^  9035 
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Appendix  2  (Not  to  be  codified  in  the 
CFR):  DOT  Three-Digit  Occupational 
Groups  codes 

Printed  below  is  a  copy  of  DOT  Three- 
Digit  Occupational  Groups  Codes. 
Thrae-Digit  Occupational  Groups 

Professional,  Technical  and  Managerial 
Occupations 

Occupations  in  Architecture.  Engineering  and 
Surveying 

001    Architectural  Occupations 

Aeronautical  Engineering  Occupations 
Electrical/Electronic  Engineering 

Occupations 

Civil  Engineering  Occupations 
Ceramic  Engineering  Occupations 
Mechanical  Engineering  Occupations 
Chemical  Engineering  Occupations 
Mining  and  Petroleum  Engineering 

Occupations 
Metallurgy  and  Metallurgical 

Engineering  Occupations 
Industrial  Engineering  Occupations 
Agricultural  Engineering  Occupations 
Marine  En^neering  Occupations 
Nuclear  Engineering  Occupations 
Other  Occupations  in  Architecture, 

Engineering  and  Surveying 

Occupations  in  Mathematics  and  Physical 
Sciences 

Occupations  in  Mathematics 
Occupations  in  Astronomy 
Occupations  in  Chemistry 
Occupatkma  in  Physics 
Occupations  in  Geology 
Occupations  in  Meteorology 
Other  Occupations  in  Mathematics  and 
Physical  Sciences 

Computer-Related  Occupations 
030    Occupations  in  Systems  Analysis  and 
Programming 

Occupations  in  Data  Communications 
and  Networits 

Occupations  in  Computer  System  User 
Support 

Occupations  in  Computer  Systems 
Technical  Support 
Other  Computer-Related  Occupations 
Occupations  in  Life  Sciences 

040  Occupations  in  Agricultural  Sciences 

041  Occupations  in  Biological  Sciences 
045    Occupations  in  Psychology 

049  Other  Occupations  in  Life  Sciences 
Occupations  in  Social  Sciences 

050  Occupations  in  Economics 

051  Occupations  in  Political  Science 

052  Occupations  in  Sociology 
055    Occupations  in  Anthropology 

059    Other  Occupations  in  Social  Sciences 
Occupations  in  Medicine  and  Health 
070    Physicians  and  Surgeons 

Osteopaths 

Dentists 

Veterinarians 

Phannaciats 

Therapists 

Dietitians 

Occupations  in  Medical  and  Dental 
Technology 


002 
003 

005 
006 
007 
008 
010 

Oil 

012 
013 
014 
015 
019 


020 
021 
022 
023 
024 
025 
029 


031 


032 


033 


039 


071 
072 
073 
074 
076 
077 
078 


078    Other  Occupations  in  Medicine  and 
Health 

Occupations  in  Education 

090  Occupations  in  College  and  University 
Education 

091  Occupations  in  Secondary  School 
Education 

092  Occupations  in  Preschool.  Primary 
School,  and  Kindergarten  Education 

094    Occupations  in  Education  of  Persons 
With  Disabilities 

096  Home  Economists  and  Farm  Advisers 

097  Occupations  in  Vocational  Education 

099  Other  Occupations  in  Education 

Occupations  in  Museum,  Library,  and 
Archival  Sciences 

100  Librarians 

101  Archivists 

102  Museum  Curators  and  Related 
Occupations 

109  Other  Occupations  in  Museum.  Library, 
and  Archival  Sciences 

Occupations  in  Law  and  )urisprudence 

110  Lawyers 

111  Judges 

119  Other  Occupations  in  Law  and 
Jurisprudence  , 

Occupations  in  Religion  and  Theology 

120  Clergy 

129    Other  Occupations  in  Religion  and 
Theology 

Occupations  in  Writing 

131  Writers 

132  Editors:  Publication.  Broadcast,  and 
Script 

139    Other  Occupations  in  Writing 

Occupations  in  Art 

142    Environmental  Product  and  Related 

Designers 
149    Other  Occupations  in  Art 

Occupations  in  Entertainment  and  Recreation 
152    Occupations  in  Music 

159  Other  Occupations  in  Entertainment 
and  Recreation 

Occupations  in  Administrative 
Specializations 

160  Accountants,  Auditors,  and  Related 
Occupations 

161  Budget  and  Management  Systems 
Analysis  Occupations 

164  Advertising  Management  Occupations 

165  Public  Relations  Management 
Occupations 

166  Personnel  Management  Occupations 
169    Other  Occupations  in  Administrative 

Specializations 

Managers  and  Officials 

180  Agriculture,  Forestry,  and  Fishing 
Industry  Managers  and  Officials 

181  Mining  Industry  Managers  and  Officials 

182  Construction  Industry  Managers  and 
Officials 

183  Manufacturing  Industry  Managers  and 
Officials 

184  Transportation.  Communication,  and 
Utilities  Industry  Managers  and  OfHciala 


185  Wholesale  and  Retail  Trade  Managers 
and  Officials 

186  Finance.  Insurance  and  Real  Estate 
Managers  and  OfTicials 

187  Service  Industry  Managers  and  Ofricials 

188  Public  Administration  Managers  and 
Officials 

189  Miscellaneous  Managers  and  Officials 

Miscellaneous  Professional,  Technical,  and 
Managerial  Occupations 

195    Occupations  in  Social  and  Welfare 

Work 
199    Miscellaneous  Professional,  Technical 

and  Managerial  Occupations 
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DEPARTMENT  OF  THE  INTERIOR 

Offic*  Of  Surface  Mining  Raciamation 
and  Enforcamont 

30  CFR  P«rto  764  and  617 

Parmanant' Regulatory  Program; 
Underground  Mining  Permit 
Application  Requlrementa— 
Subsidence  Control  Plan; 
Underground  Mining  Performance 
Standarda^SutMtdence  Control 

aqency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action;  Notice  of  public  meetings. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  Department  of  the  Interior  (DOI) 
published  a  notice  of  inquiry  seeking  the 
views  of  the  public  and  other  interested 
parties  on  a  potential  rulemaking  on  the 
necessity  for,  and  possible  scope  of, 
revisions  to  its  current  regulations 
applicable  to  underground  coal  mining 
and  control  of  subsidence  affecting 
lands  and  structures.  OSM  is 
announcing  that  two  public  meetings 
will  be  held. 

DATES:  The  public  meetings  are 
scheduled  for  August  14, 1091,  at  7  p.m. 
in  Morgantown,  West  Virginia;  and 
August  15, 1991,  at  7:30  p.m.  in  Pikeville, 
Kentucky. 

ADDRESSES:  The  public  meetings  will  be 
held  at  the  Ramada  Inn,  Route  119  South 
and  Interstate  68  (formerly  U.S.  48), 
Morgantown,  West  Virginia;  and  at  the 
First  National  Bank  Building.  334  Main 
Street  Pikeville,  Kentucky. 

FOR  PURTHIR  mrOMMATtON  CONTACT: 

Patrick  W.  Boyd.  Office  of  Surface 


Mining  Reclamation  and  Enforc 
Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Was 
DC  20240;  Telephone:  (202)  208- 
SUPPUMENTARV  INFORMATION: ' 

meetings  are  open  to  the  public 
all  other  interested  parties.  The 
meetings  will  continue  until  all  | 
wishing  to  speak  have  been  hea 
assist  the  transcriber  and  ensun 
accurate  record,  OSM  requests 
persons  who  speak  at  a  meeting 
transcriber  a  written  copy  of  th( 
remarks. 

As  was  announced  in  the  Fed 
Register,  OSM  is  seeking  conim 
the  necessity  for,  and  possible  e 
revisions  to  its  current  regulatic 
applicable  to  underground  coal 
and  control  of  subsidence  affec 
lands  and  structures  (July  18, 19 
33170).  OSM  is  particulariy  inte 
public  comments  concerning  th( 
modify  or  provide  additional  gu 
such  areas  as  the  statutory  disti 
and  operational  differences  bet 
underground  and  surface  coal  n 
definition  of  "material  damage" 
term  is  used  In  section  516(b)(1) 
Surface  Mining  Act;  performanc 
subsidence  surveys;  the  extent  i 
obligation  to  repair  of  structure! 
damaged  by  subsidence;  repiac 
water  supplies  damaged  by  und 
mining;  prevention  of  subsidenc 
damage,  even  where  planned 
subsidence  is  to  occur  and  suff 
of  bond  requirements  when  sub 
caused  damage  occurs.  OSM  is 
particularly  interested  in  comm 
the  adequacy  of  State  laws  and 
regulatons  to  address  these  issi 
Commenters  should  be  aware  tl 
based  upon  a  recent  DOI  Solicit 
opinion,  the  prohibitions  of  seel 
522(a)  of  the  Surface  Mining  Ac 
CFR  761.11  do  not  apply  to  subs 

OSM  has  scheduled  two  publ 
meetings  on  the  issues  identifiei 
notice  of  inquiry.  The  first  meet 
be  held  on  August  14, 1991,  a(  7; 
at  the  Ramada  Inn.  Route  119  S( 
Interstate  68  (formeriy  U.S.  48), 
Morgantown,  West  Virginia.  Th 
meeting  will  be  held  on  August 
at  7:30  p.m.  at  the  First  National 
Building,  334  Main  Street,  Pikev 
Kentucky. 

Dated:  August  1. 1991. 

Brant  WahUquiat, 

Asaiatant  Director,  Reclamation  am 
Regulatory  Policy,  Off ic»  of  Surface 
Reclamation  and  Enforcement 
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185  Wholesale  and  Retail  Trade  Managers 
and  Offlciala 

186  Finance,  Insurance  and  Real  Estate 
Managers  and  Officials 

187  Service  Industry  Managers  and  Officials 

188  Public  Administration  Managers  and 
Officials 

189  Miscellaneous  Managers  and  Officials 

Miscellaneous  Professional,  Technical,  and 
Managerial  Occupations 

195    Occupations  in  Social  and  Welfare 

Work 
199    Miscellaneous  Professional,  TechnicaL 

and  Managerial  Occupations 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parte  784  and  617 

Permanent  Regulatory  Program; 
Underground  Mining  Permit 
Application  Requirementa— 
Subsidence  Control  Plan; 
Underground  Mining  Performance 
Standards— Subsidence  Control 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 


Toduct  and  Related  ACTION;  Notice  of  public  meetings. 
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summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  Department  of  the  Interior  (DOI) 
published  a  notice  of  inquiry  seeking  the 
views  of  the  public  and  other  Iriteresfed 
parties  on  a  potential  rulemaking  on  the 
necessity  for,  and  possible  scope  of. 
revisions  to  its  current  regulations 
applicable  to  imderground  coal  mining 
and  control  of  subsidence  affecting 
lands  and  structures.  OSM  is 
announcing  that  two  public  meetings 
will  be  held. 

DATfS:  The  public  meetings  are 
scheduled  for  August  14, 1991,  at  7  p.m. 
in  Morgantown.  West  Virginia;  and 
August  15. 1991,  at  7:30  p.m.  In  PikevUle. 
Kentucky. 

ADORESSIS:  The  public  meetings  will  be 
held  at  the  Ramada  Inn,  Route  119  South 
and  Interstate  68  (formerly  U.S.  48). 
Morgantown,  West  Virginia;  and  at  the 
First  National  Bank  Buiidii^  334  Main 
Street  Pikeville,  Kentucky. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Patrick  W.  Boyd.  Office  of  Surface 


Mining  Reclamation  and  Enforcement, 
Department  of  the  Interior,  1951 
Constitution  Avenue,  NW..  Washington, 
DC  20240;  Telephone:  (202)  208-2564. 
SUPPLEMENTARY  INFORMATION:  The 
meetings  are  open  to  the  pubHc  and  to 
all  other  Interested  parties.  The 
meetings  will  continue  until  all  persons 
wishing  to  speak  have  been  heard.  To 
assist  ^e  transcriber  and  ensure  an 
accurate  record,  OSM  requests  that 
persons  who  speak  at  a  meeting  give  the 
transcriber  a  written  copy  of  their 
remarks. 

As  was  announced  in  the  Federal 
Register,  OSM  is  seeking  comments  on 
the  necessity  for,  and  possible  scope  of, 
revisions  to  its  current  regulations 
applicable  to  underground  coal  mining 
and  control  of  subsidence  affecting 
lands  and  structures  duly  18, 1991,  58  FR 
33170).  OSM  is  particulariy  interested  in 
public  comments  concerning  the  need  to 
modify  or  provide  additional  guidance  in 
such  areas  as  the  statutory  distinctions 
and  operational  differences  between 
underground  and  surface  coal  mines;  the 
definition  of  "material  damage"  as  the 
term  is  used  in  section  516(b)(l]  of  the 
Surface  Mining  Act;  performance  of  pre- 
subsidence  surveys;  the  extent  of  the 
obligation  to  repair  of  structures 
damaged  by  subsidence;  replacement  of 
water  supplies  damaged  by  underground 
mining;  prevention  of  subsidence 
damage,  even  where  planned 
subsidence  is  to  occur  and  sufficiency 
of  bond  requirements  when  subsidence- 
caused  damage  occurs.  OSM  is  also 
particularly  interested  in  comments  on 
the  adequacy  of  State  laws  and 
regulatons  to  address  these  issues. 
Commenters  should  be  aware  that 
based  upon  a  recent  DOI  Solicitor's 
opinion,  the  prohibitions  of  section 
522(a)  of  the  Surface  Mining  Act  and  30 
CFR  781.11  do  not  apply  to  subsidence. 

OSM  has  scheduled  two  pubhc 
meetings  on  the  issues  identified  in  the 
notice  of  inquiry.  The  first  meeting  will 
be  held  on  August  14, 1901,  at  7:30  p.m., 
at  the  Ramada  Inn,  Route  119  South  and 
Interstate  68  (formeriy  U.S.  48), 
Morgantown,  West  Virginia.  The  second 
meeting  will  be  held  on  August  15, 1991, 
at  7:30  p.m.  at  the  First  National  Bank 
Building,  334  Main  Street,  Pikeville, 
Kentucky. 

Dated:  August  1. 1991. 
Brent  WahUquist. 

Aaaiatant  Dinctor,  Reclamation  and 
Regulatory  Policy.  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  Sa 
[FRL-3M0-8] 

Disapproval  of  State  Implementation 
Plans,  Montana;  Wood-Waste  Burner 
and  Aluminum  Manufacturing  Plant, 
Regulation  Revisions 

amncy:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rulemaking. 

summary:  In  this  action,  EPA  is 
proposing  to  disapprove  revisions  to 
Montana's  Stats  Implementation  Plan 
that  were  submitted  by  the  Governor  of 
Montana  on  )une  14, 1989.  The  revisions 
were  made  to  the  Administrative  Rules 
of  Montana  (ARM)  16.8.1407  and 
16.8.1503,  and  amend  the  emission 
limitation  and  provisions  for  the 
operation  of  wood-waste  burners  and 
the  standard  for  visible  emissions  ^m 
aluminum  manufacturing  facilities 
potroom  groups,  respectively.  The 
revisions  include:  (1)  A  relaxation  of  the 
particulate  emission  standard  for  wood- 
waste  burners;  (2)  a  requirement  to 
maintain  a  minimum  operating 
temperature  for  wood-waste  burners:  (3) 
a  requirement  that  existing  burners 
comply  with  the  new  regulation  by  June 
30, 1990;  and  (4)  clarification  of  the 
application  of  the  standard  for  visible 
emissions  from  potrooms  within 
aluminum  manufacturing  plants. 

After  review  of  the  revisions,  the 
State  was  notified  on  September  18, 
1989  that  the  submittal  was  determined 
to  be  incomplete  for  procedural  and 
technical  reasons.  The  State  responded 
with  additional  information  on 
November  17, 1989.  This  latter  submittal 
adequately  addressed  the  procedural 
concerns.  The  technical  concerns 
(enforcement  of  emission  limitations 
and  regulations  to  ensure  that  the 
national  ambient  air  quality  standards 
(NAAQS)  would  be  achieved  and 
maintained)  still  remain. 

dates:  Comments  must  be  received  on 
or  before  September  4, 1991. 
ADDRtSSBS:  Copies  of  the  revision  are 
available  for  public  inspection  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  following  offices: 
Environmental  Protection  Agency, 
region  VIII,  Air  Programs  Branch,  999 
18th  Street,  suite  500,  Denver, 
Colorado  80202-2406. 
Montana  Department  of  Health  and 
Environmental  Sciences,  Air  Quality 
Bureau,  Cogswell  Building.  Helena, 
Montana  69620. 


FOR  FURTHBR  INFORMATION  CONTACT. 

Vicki  Stamper,  Air  Programs  Branch,  999 
leth  Street  suite  50a  Denver, 
Colorado  80202-2406  (303)  293-1878, 
FTS  330-1876. 
SUFPtfMCNTARY  INFORMATION:  The 
State  of  Montana  has  promulgated 
revisions  to  its  SIP  which  attempt  to 
update  the  State's  wood-waste  burner 
and  aluminum  potroom  regulations,  The 
revisions  include:  (1)  A  statement 
encouraging  the  complete  utilization  of 
wood-waste  residue:  (2)  a  relaxation  of 
the  particulate  emission  standard  for 
wood-waste  burners  from  0.01  grains  per 
dry  standard  cubic  foot  (grs/dscf)  at  12% 
carbon  dioxide  (COi)  to  0.25  grs/dscf  at 
12%  COi:  (3)  a  new  requirement  to 
maintain  a  minimum  operating 
temperature  for  the  wood-waste  burners 
(700  *F];  (4)  a  requirement  that  existing 
burners  comply  with  the  new  regulation 
by  )une  30, 1990:  and  (5)  clarification  on 
the  application  of  the  standard  for 
visible  emissions  from  potrooms  within 
aluminum  mairafacturlng  plants.  This 
SIP  Revision  was  submitted  by  the 
Governor  in  a  letter  dated  June  14, 1980. 

On  September  18, 1089,  EPA 
determined  that  the  SIP  submittal  was 
incomplete  both  on  procedural  and 
technical  grounds,  and  additional 
information  was  requested.  Specifically, 
the  administrative  Issues  involved  the 
absence  of  a  copy  of  the  Montana 
Administrative  Register  in  which  the 
revisions  appeared  and  assurance  that 
all  public  comments  regarding  the 
reviaiOBS  had  been  received  and 
addressed.  Tpchnical  issues  involved 
the  impect  of  the  relaxation  of  the 
emission  standard  from  0.01  to  0.26  grs/ 
dscf  for  wood-waste  burners  and  the 
saforceability  of  the  new  emission 
standard.  In  addition,  the  revision  did 
not  adequately  demonstrate  that  the 
relaxation  of  the  emission  standard 
would  not  adversely  impact  PMIO 
nonattainment  areas. 

The  State  responded  to  the  September 
IBi  1989  completeness  determination  In 
correspondence  dated  November  17, 
1988.  In  that  response.  Information  was 
supplied  which  satisfied  the  procedural 
issues.  The  State  responded  to  the 
techoioai  iaeue  of  the  relaxation  of  the 
emiaaUm  standard  by  indicating  that  the 
new  standard  should  force  new  wood- 
waste  burner  soorces  under  new  Source 
Review  to  comply  with  the  standard  by 
adopting  a  silo-type  of  wood-waste 
burner.  However,  the  SIP  revisions  as 
reviewed  by  EPA  did  not  specifically 
require  the  conversion  of  existing  wood- 
waste  burners  to  silo-type  burners.  The 
second  point  of  the  response  was  that 
existing  wood-waste  Ixuners  were 
presenUy  emitting  at  levels  higher  than 
the  proposed  0,25  grs/dscf  standard. 
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Since  the  proposed  emission  standard 
was  lower  than  actual  emission  rates, 
the  relaxation  of  the  standard  would 
actually  lower  overall  emissions  from 
these  sources  and,  consequently,  have 
less  impact  on  PMlO  nonattainment 
areas. 

After  reviewing  the  State's  response, 
the  EPA  determined  that  sufficient 
information  was  available  to  make  a 
determination  of  the  status  of  the  SIP 
revision.  In  correspondence  dated  June 
7, 1990  to  the  State,  EPA  indicated  that 
the  SIP  would  be  disapproved. 

EPA  is  disapproving  the  State's 
revisions  because  they  do  not  meet  the 
enforcement  of  emission  limitations  and 
regulations  requirement  of  sections 
110(a)(2KA)  and  110(a)(2)(C)  of  the 
Clean  Air  Act,  as  amended.  The  State 
failed  to  demonstrate  that  it  would  be 
able  to  effectively  determine  a  source's 
compliance  with  the  particulate 
standard  either  through  visible 
emissions  observation  or  stack  testing  of 
the  wood-waste  burners.  The  revisions, 
therefore,  do  not  provide  for  the 
enforcement  of  emission  limitations  and 
reg  lations  to  assure  that  the  NAAQS 
would  be  protected  or  maintained.  In 
addition,  the  impact  of  the  relaxation  of 
the  emission  standard  on  the  State's 
PMlO  nonattainment  areas  and  efforts  to 
reach  or  ensure  attainment  of  the 
standard  in  these  areas  was  not 
adequately  addressed. 

The  opacity  limitation  for  aluminum 
manufacturing  potrooms,  although  not 
changed  in  the  proposed  revisions,  was 
identified  by  EPA  as  being 
unenforceable  because  of  the  inability  to 
distinguish  the  potroom  emission  plume 
from  other  plumes  that  are  part  of  the 
manufacturing  operation.  The  revision  to 
help  clarify  the  application  of  the  visible 
emission  standard  did  not  resolve  the 
issue. 

Proposed  Action 

In  this  action  EPA  is  proposing  to 
disapprove  revisions  to  Montana's  State 
Implementation  Plan  made  to  the 
Administrative  Rules  of  Montana  (ARM) 
16.8.1407  and  16.8.1503.  Disapproval 
pertains  to  those  revisions  that  amend 
the  emission  limitation  and  provisions 
for  the  operation  of  wood-waste  burners 
and  the  clarification  of  the  standard  for 
visible  emissions  from  aluminum 
manufacturing  facilities  potroom  groups, 
respectively. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 


factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  has  been  classified  as  a 
table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  does  not 
conform  with  the  statute  as  amended 
and  must  be  disapproved.  The  Agency 
has  examined  the  issue  of  whether  this 
action  should  be  reviewed  only  under 
the  provisions  of  the  law  as  it  existed  on 
the  date  of  submittal  to  the  Agency  (i.e.. 
prior  to  November  15. 1990)  and  has 
determined  that  the  Agency  must  apply 
the  new  law  to  this  revision. 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Particulate 
matter. 

Authority:  42  U.S.C.  7401-7642. 
Dated:  May  29, 1991. 
Jack  McGraw. 

Acting  Regional  Administrator. 

[FR  Doc.  91-18510  Filed  8-2-91;  8:45  am) 
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40  CFR  Part  61 
[FRL-3980-7] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  EPA  is  today  proposing  to 
rescind  subpart  I  of  40  CFR  part  61 
(subpart  I)  as  it  applies  to  nuclear  power 
reactors,  one  of  the  subcategories  of 
NRC-licensed  facilities  which  are 
governed  by  subpart  I.  EPA  is 
establishing  a  60-day  comment  period  to 
receive  comments  on  this  issue.  In  a 
related  action  published  elsewhere  in 
today's  Federal  Register.  EPA  is  issuing 
a  final  rule  which  stays  the  effectiveness 
of  subpart  I  for  nuclear  power  reactors 
pending  completion  of  the  rulemaking  on 
rescission.  Subpart  I  is  also  stayed  as  it 
applies  to  subcategories  of  NRC- 


licensees  other  than  nuclear  power 
reactors  while  EPA  collects  additional 
information  needed  to  make  the 
determination  contemplated  by  section 
112(d)(9)  of  the  Clean  Air  Act 
Amendments. 

DATES:  Public  hearings  will  be  held  on 
September  23  and  24, 1991,  in 
Washington,  DC  and  on  September  26 
and  27, 1991,  in  Seattle,  Washington  if  a 
request  for  such  a  hearing  is  received  by 
September  6, 1991.  Comments 
concerning  the  proposed  rule  must  be 
received  on  or  before  October  27. 1991. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate)  to:  Central 
Docket  Section  LB-131.  Environmental 
Protection  Agency,  attn:  Docket  No.  A- 
79-11,  Washington,  DC  20460. 
Comments  may  also  be  faxed  to  the  EPA 
at  (703)  308-8763. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  copies  of  the  Background 
Information  Document  supporting  this 
proposed  rule,  and  requests  for 
additional  information  may  be  made  by 
writing  to:  Al  Colli,  Environmental 
Standards  Branch,  Criteria  and 
Standards  Division  (ANR-460W).  Office 
of  Radiation  Programs,  Environmental 
Protection  Agency,  Washington,  DC 
20460  (703)  308-8787. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  31, 1989,  EPA 
promulgated  standards  controlling 
radionuclide  emissions  to  the  ambient 
air  from  several  source  categories, 
including  emissions  from  licensees  of 
the  Nuclear  Regulatory  Commission 
(NRC)  and  from  federal  facilities  not 
licensed  by  the  NRC  or  operated  by  the 
Department  of  Energy  (non-DOE  Federal 
facilities)  (subpart  1. 40  CFR  part  61). 
This  rule  was  published  in  the  Federal 
Register  on  December  15. 1989.  (54  FR 
51654).  Simultaneously  with 
promulgating  the  rule.  EPA  granted 
reconsideration  of  subpart  I  based  on 
information  received  late  in  the 
rulemaking  on  the  subject  of  duplicative 
regulation  by  NRC  and  EPA  and  on 
potential  negative  effects  of  the 
standard  on  nuclear  medicine.  EPA 
established  a  comment  period  to  receive 
further  information  on  these  subjects, 
and  also  granted  a  90-day  stay  of 
subpart  I  as  permitted  by  Clean  Air  Act 
section  307(d)(7)(B),  42  U.S.C.  7607 
(d)(7)(B).  That  stay  expired  on  March  IS. 
1990. 

EPA  subsequently  extended  the  stay  , 
of  the  effective  date  of  subpart  I  on 
several  occasions,  pursuant  to  the 
authority  provided  by  section  10(d)  of 
the  Administrative  Procedure  Act 


(APA),  5  U.S.C.  705,  and  secti 
of  the  Clean  Air  Act.  42  U.S.C 
(55  FR  104.55.  March  21. 1990; 
29205.  July  18, 1990;  and  55  FP 
September  17, 1990.) 

In  October  1990,  Congress  ] 
legislation  amending  the  Clea 
Section  112(d)(9)  of  the  amenc 
provides, 

No  standard  for  radionuclide  e 
from  any  category  or  subcategorj 
licensed  by  the  Nuclear  Reguiato 
CommisRion  (or  an  Agreement  St 
required  to  be  promulgated  undei 
if  the  Administrator  determines,  I 
after  consultation  with  the  Nucle^ 
Regulatory  Commission,  that  the 
program  established  by  the  Nucle 
Regulatory  Commission  pursuant 
Atomic  Energy  Act  for  such  catej 
subcategory  provides  an  ample  ? 
safety  to  protect  the  public  healtl 

After  evaluating  the  inform 
received  during  the  reconside 
subpart  I,  EPA  concluded  thai 
presently  available  to  EPA  fo: 
categories  of  NRC-licensed  fa 
except  nuclear  power  reactor 
sufficient  to  enable  the  Agent 
determine  whether  the  reguia 
program  established  by  NRC 
"an  ample  margin  of  safety  to 
the  public  health,"  as  that  ten 
in  section  112  of  the  Clean  Aii 
(CAA).  On  February  13, 1991, 
proposed  to  stay  the  effective 
Subpart  I  for  all  NRC-licensec 
except  for  nuclear  power  reac 
November  15, 1992.  56  FR  6331 
15, 1991).  EPA  issued  a  final  r 
Subpart  I  for  these  facilities  o 
1991  (56  FR  18735).  This  stay  \ 
provide  EPA  with  the  time  ne 
collect  (using  the  authority  of 
114  of  the  Clean  Air  Act)  the  i 
which  is  required  to  make  a 
determination  under  section  1 
With  regard  to  non-DOE  fede 
facilities,  EPA  concluded  that 
which  led  to  the  reconsiderati 
subpart  I,  possible  duplicatior 
between  the  EPA  and  the  NR( 
potential  negative  effects  on  r 
medicine,  are  not  applicable  t 
subcategory  of  facilities.  Sinci 
determination  concerning  the 
of  the  NRC  regulatory  prograr 
contemplated  by  the  new  lanj 
section  112(d)(9)  could  not  ap{ 
facilities,  EPA  did  not  include 
federal  facilities  in  the  latest  i 
subpart  I. 

With  regard  to  nuclear  pow 
reactors,  EPA  believes  that  it 
possesses  sufficient  informati 
concerning  radionuclide  emia 
nuclear  power  reactors  and  th 
program  which  addresses  thoi 
emissions  to  reach  a  determin 
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licensees  other  than  nuclear  power 
reactors  while  EPA  collects  additional 
information  needed  to  make  the 
determination  contemplated  by  section 
112(d)(9)  of  the  Clean  Air  Act 
Amendments. 

DATES:  Public  hearings  will  be  held  on 
September  23  and  24, 1991.  in 
Washington,  DC  and  on  September  26 
and  27, 1991,  in  Seattle,  Washington  if  a 
request  for  such  a  hearing  is  received  by 
September  6, 1991.  Comments 
concerning  the  proposed  rule  must  be 
received  on  or  before  October  27, 1991. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate)  to:  Central 
Docket  Section  LB-131,  Environmental 
Protection  Agency,  attn:  Docket  No.  A- 
79-11.  Washington,  DC  20460. 
Comments  may  also  be  faxed  to  the  EPA 
at  (703)  308-8763. 

FOR  FURTHER  INFORMATION  CONTACT! 

Requests  for  copies  of  the  Background 
Information  Document  supporting  this 
proposed  rule,  and  requests  for 
additional  information  may  be  made  by 
writing  to:  AI  Colli,  Environmental 
Standards  Branch,  Criteria  and 
Standards  Division  (ANR-460W).  Office 
of  Radiation  Programs,  Environmental 
Protection  Agency,  Washington,  DC 
20460  (703)  308-8787. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  31, 1989,  EPA 
promulgated  standards  controlling 
radionuchde  emissions  to  the  ambient 
air  from  several  source  categories, 
including  emissions  from  licensees  of 
the  Nuclear  Regulatory  Commission 
(NRC)  and  from  federal  facilities  not 
licensed  by  the  NRC  or  operated  by  the 
Department  of  Energy  (non-DOE  Federal 
facilities)  (subpart  1, 40  CFR  part  61). 
This  rule  was  published  in  the  Federal 
Register  on  December  15, 1989.  (54  FR 
51654).  Simultaneously  with 
promulgating  the  rule,  EPA  granted 
reconsideration  of  subpart  I  based  on 
information  received  late  in  the 
rulemaking  on  the  subject  of  duplicative 
regulation  by  NRC  and  EPA  and  on 
potential  negative  effects  of  the 
standard  on  nuclear  medicine.  EPA 
established  a  comment  period  to  receive 
further  information  on  these  subjects, 
and  also  granted  a  90-day  stay  of 
subpart  I  as  permitted  by  Clean  Air  Act 
section  307(d)(7)(B),  42  U.S.C.  7607 
(d)(7)(B).  That  stay  expired  on  March  15. 
1990. 

EPA  subsequently  extended  the  stay 
of  the  effective  date  of  subpart  I  on 
several  occasions,  pursuant  to  the 
authority  provided  by  section  10(d)  of 
the  Administrative  Procedure  Act 


(APA),  5  U.S.C.  705,  and  section  3en(a) 
of  the  Clean  Air  Act,  42  U.S.C.  7601(a). 
(55  FR  104.55,  March  21.  1990;  55  FR 
29206.  July  18, 1990;  and  55  FR  38057. 
September  17, 1990.) 

In  October  1990,  Congress  passed  new 
legislation  amending  the  Clean  Air  Act 
Section  112(d)(9)  of  the  amendments 
provides, 

No  standard  for  radionuclide  emiBsiont 
from  any  category  or  subcategory  of  facilities 
licensed  by  the  Nuclear  Regulatory 
CommisRion  (or  an  Agreement  State)  is 
required  to  be  promulgated  under  this  secUon 
if  the  Administrator  determines,  by  rule,  and 
after  consultation  with  the  Nuclear 
Regulatory  Commission,  that  the  regulatory 
program  established  by  the  Nuclear 
Regulatory  Commission  pursuant  to  the 
Atomic  Energy  Act  for  such  category  or 
subcategory  provides  an  ample  margin  of 
safety  to  protect  the  public  health. 

After  evaluating  the  information 
received  during  the  reconsideration  of 
subpart  I,  EPA  concluded  that  the  data 
presently  available  to  EPA  for  all 
categories  of  NRC-licensed  facilities 
except  nuclear  power  reactors  is  not 
sufficient  to  enable  the  Agency  to 
determine  whether  the  regulatory 
program  established  by  NRC  provides 
"an  ample  margin  of  safety  to  protect 
the  public  health,"  as  that  term  is  used 
in  section  112  of  the  Clean  Air  Act 
(CAA).  On  February  13, 1991,  EPA 
proposed  to  stay  the  effectiveness  of 
Subpart  I  for  all  NUC-licensed  facilities 
except  for  nuclear  power  reactors  until 
November  15, 1992.  56  FR  6339  (February 
15, 1991).  EPA  issued  a  final  rule  to  stay 
Subpart  I  for  these  facilities  on  April  24, 
1991  (56  FR  18735).  This  stay  will 
provide  EPA  with  the  time  needed  to 
collect  (using  the  authority  of  section 
114  of  the  Clean  Air  Act)  the  information 
which  is  required  to  make  a 
determination  under  section  112(d)(9). 
With  regard  to  non-DOE  federal 
facilities,  EPA  concluded  that  the  factors 
which  led  to  the  reconsideration  of 
subpart  I.  possible  duplication  of  effort 
between  the  EPA  and  the  NRC  and 
potential  negative  effects  on  nuclear 
medicine,  are  not  apphcable  to  this 
subcategory  of  facilities.  Since  the 
determination  concerning  the  adequacy 
of  the  NRC  regulatory  program 
contemplated  by  the  new  language  in 
section  112(d)(9)  could  not  apply  to  such 
facilities,  EPA  did  not  include  non-DOE 
federal  facilities  in  the  latest  stay  of 
subpart  I. 

With  regard  to  nuclear  power 
reactors,  EPA  believes  that  it  now 
possesses  sufficient  information 
concerning  radionuclide  emissions  from 
nuclear  power  reactors  and  the  NRC 
program  which  addresses  those 
emissions  to  reach  a  determination 


under  section  lT2(d)(9).  Therefore,  EPA 
is  today  proposing  to  rescind  subpart  I 
as  applied  to  nuclear  power  reactors, 
pursuant  to  the  authority  provided  by 
section  112(d)(9).  bi  a  related  action 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  EPA  is  issuing  a  final 
rule  which  stays  the  effectiveness  of 
subpart  I  as  applied  to  nuclear  power 
reactors  until  the  rulemaking  concerning 
rescission  of  subpart  I  for  nuclear  power 
reactors  has  been  concluded.  EPA  did 
not  include  this  subcategory  of  facilities 
in  the  stay  issued  on  April  24, 1991 
because  the  basis  of  that  stay,  EPA's 
need  to  collect  further  infonnation 
before  making  a  determination  under 
section  112(d)(9),  is  not  applicable  to 
these  facilities. 

B.  Discussion  of  Existing  EPA  Standard 
40  CFR  Part  61  Subpart  I 

Subpart  I  of  40  CFR  part  61  limits 
radionuclide  emissions  to  the  ambient 
air  from  NRC-licensed  facilities  to  that 
amount  which  would  cause  any  member 
of  the  public  to  receive  in  any  year  an 
effective  dose  equivalent  (ede)  of  10 
millirem,  of  which  no  more  than  3 
millirem  ede  may  be  from  radioiodine. 
The  limit  of  10  milHrem/yeer  ede 
represents  the  Agency's  application  to 
radionuclide  emissions  of  the  policy  for 
regulating  section  112  pollutants  which 
was  first  announced  in  the  benzene 
NESHAP.  54  FR  38044  (September  14. 
1989). 

The  NESIiAP  policy  utilized  a  two- 
step  approach.  In  the  first  step,  EPA 
considered  that  the  risk  to  the 
maximally  exposed  individual  ia 
presumptively  acceptable  if  it  i&no 
higher  than  approximately  1  in  ten 
thousand.  This  presumptive  level 
provides  a  benchmark  for  judging  the 
acceptability  of  a  category  of  emissions. 
This  first  step  also  considers  other 
health  and  risk  factors  such  as  projected 
incidence  of  cancer,  the  estimated 
number  of  persons  exposed  within  each 
individual  lifetime  risk  range,  the  weight 
of  evidence  presented  in  the  risk 
assessment,  and  the  estimated  incidence 
of  non-fatal  cancer  and  other  health 
effects.  After  considering  all  of  this 
information,  a  final  decision  on 
acceptable  risk  is  made.  This  becomes 
the  starting  point  for  the  second  step, 
determining  an  ample  margin  of  safety. 

In  the  second  step,  EPA  strives  to 
provide  protection  of  an  individual 
lifetime  risk  level  no  higher  than 
approximately  one  in  one  million  to  the 
greatest  number  of  persons  possible.  In 
this  ample  margin  decision,  the  Agency 
again  considers  all  of  the  health  risk  and 
other  health  information  considered  in 
the  first  step.  Beyond  that  information, 
additional  factors  relating  to  the 


appropriate  level  of  control  will  also  be 
considered,  including  costs  and 
economic  impacts  of  controls, 
technological  feasibility,  uncertainties. 
and  any  other  relevant  factors. 

As  part  of  the  risk  assessment 
associated  wtth  the  promulgation  of 
Subpart  I,  EPA  examined  the  doses  to 
the  maximally  exposed  Individuals  from 
all  categories  of  NRC-licensed  facilities. 
EPA  examined  the  uranium  fuel  cycle  as 
a  separate  sector  of  NRC-liccnsees  and 
determined  that  baseline  emissions  from 
that  category  were  at  a  safe  level. 
However,  subpart  I  was  promulgated  to 
ensure  that  baseline  emissions  would 
not  increase,  and  that  the  public  would 
be  afforded  an  ample  margin  of  safety. 
Upon  reconsideration  of  the  standard. 
EPA  conducted  a  review  of  the  nuclear 
power  reactor  sector  of  the  uranium  fuel 
cycle  and  determined  that  the  Individual 
doses  associated  with  nuclear  power 
reactors  are  even  lower  than  was 
previously  estimated.  This  latest 
analysis  revealed  that  the  most  exposed 
individual  from  emissions  of  nuclear 
power  plants  would  be  expected  to 
receive  a  dose  of  less  than  1.0  mrem/ 
year  ede  from  all  radionuclides  and  a 
dose  of  less  than  0.01  mrem/year  ede 
from  radioiodine.  The  estimated  doses 
for  these  facilities  are  a  factor  of  10  less 
than  the  standard  and  ara  likely  to 
remain  low  in  the  future. 

C.  The  Advanced  Notice  of  Proposed    - 

Rulemaking 

After  reviewing  the  information 
provided  to  EPA  concerning 
radionuclide  emissions  from  nuclear 
power  reactors  and  die  program 
implemented  by  the  NRC  to  control  such 
emissions,  EPA  tentatively  concluded 
that  NRC's  regulatory  program  limiting 
these  emissions  protects  public  health 
with  an  ample  margin  of  safety. 
Accordingly,  on  March  13, 1901,  EPA 
issued  an  Advanced  Notice  of  Proposed 
Rulemaking  armounced  the  Agency's 
intention  to  enter  into  a  rulemaking  to 
rescind  subpart  I  as  it  applies  to  nuclear 
power  reactors. 

D.  Radonaia  for  Iha  Proposed  Rule  To 
Rescind  40  CFR  Part  61  Subpart  I  for 
Nuclear  Power  Reactors 

In  light  of  the  new  statutory  authority 
given  EPA  under  section  112(d)(9),  EPA 
has  analyzed  the  pubhc  health  risks 
posed  by  nuclear  power  plants  to 
determine  whether  NRC's  regulatory 
program  for  air  emissions  provides  an 
ample  margin  of  safety  to  protect  the 
public  health.  In  making  this 
determination,  EPA  has  focused  on  two 
questions:  (1)  Does  the  objective 
evidence  demonstrate  that  the  NRC 
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regulatory  program  in  practice  results  in 
sufficiently  low  doses  to  protect  the 
public  health  with  an  ample  margin  of 
safety?  and  (2)  Is  the  NRC  program 
sufficiently  comprehensive  and  thorough 
and  administered  in  a  manner  which 
will  detect  and  prevent  future  increases 
in  radionuclide  emissions?  Today's 
proposal  to  rescind  Subpart  I  for  nuclear 
power  reactors  is  based  upon  evaluation 
of  NRCs  currer*  regulatory  program; 
EPA  could  revisit  this  decision  if  new 
information  suggesting  higher  emissions 
or  other  information  concerning  NRCs 
regulatory  program  becomes  available. 

1.  Doses  Resulting  From  Radionuclide 
Emissions  From  Nuclear  Power 
Reactors. 

EPA  independently  calculated  doses 
for  every  NRC  site  with  one  or  more 
operating  reactors  using  the  most 
current  year  for  which  a  complete  set  of 
data  was  available  (1988).  If  the  plants 
had  below  normal  emissions  in  1988,  an 
alternative  year  was  used  in  the 
analysis.  Site-speciflc  data  were 
obtained  to  the  maximum  extent 
practical  and  used  as  input  to  the 
AIRDOSE  EPA  computer  program.  In  all 
cases,  calculated  doses  did  not  exceed 
1.0  mrem/year  ede  to  the  maximally 
exposed  individual.  This  is  equivalent  to 
a  lifetime  individual  risk  of 
approximately  3  in  100,000.  Thus,  the 
NRC  regulatory  program,  for  the  years 
examined,  results  in  doses  which  are  at 
least  10  times  lower  than  EPA's 
NESHAP  of  10  mrem/year  ede.  EPA  also 
compared  the  1988  data  with  historical 
data  to  determine  if  the  1988  data  was 
representative  a  long  term  trends  in 
population  and  individual  doses. 
Although  the  populations  around  the 
reactor  facilities  and  the  facility 
capacity  factors  have  increased  over  the 
last  fifteen  years,  the  average  annual 
collective  population  doses  have 
steadily  declined. 

2.  NRCs  Regulatory  Program 

a.  Regulations  Governing  Radionuclide 
Emissions 

There  are  three  regulations  which 
control  routine  radionuchde  emissions 
from  commercial  nuclear  power  plants: 
10  CFR  part  50.  Appendix  I.  "Numerical 
Guides  for  Design  Objectives  and 
Limiting  Conditions  for  Operation  to 
Meet  the  Criterion  'As  Low  As  is 
Reasonably  Achievable'  for  Radioactive 
Material  in  Light-Water-Cooled  Nuclear 
Power  Reactor  Effluents";  40  CFR  Part 
190,  "Environmental  Radiation 
Protection  Standards  for  Nuclear  Power 
Operations";  and  10  CFR  Part  20. 
"Standards  for  Protection  Against 
Radiation  " 


1. 10  CFR  50.  Appendix  I.  "Numerical 
Guides  for  Design  Objectives  and 
Limiting  Conditions  for  Operation  to 
Meet  the  Criterion  "As  Low  As  Is 
Reasonably  Achievable  "for 
Radionuclide  Material  in  Light-Water- 
Cooled  Nuclear  Power  Reactor 
Effluents  ".  This  appendix  provides 
numerical  guides  for  design  objectives 
and  limiting  conditions  for  operation  to 
assist  licensees  for  light-water-cooled 
commercial  nuclear  power  plants  in 
meeting  the  requirements  of  {  S  50.34a 
and  50.36a  that  radioactive  materials  in 
effluents  released  to  unrestricted  areas 
be  kept  as  low  as  is  reasonably 
achievable  (ALARA).  The  licensee 
satisfies  the  design  objectives,  in  part, 
by  demonstrating  that  the  gaseous 
radionuclide  releases  to  the  atmosphere 
from  each  reactor  on  site  will  not  result 
in  an  estimated  average  annual  air  dose 
in  excess  of  10  millirem  for  gamma 
exposure  and  20  millirem  for  beta 
exposure.  These  limits  apply  to  dose  to 
individuals  located  in  unrestricted  areas 
and  are  limited  to  external  exposure  to 
noble  gases.  Lower  radionuclide  release 
rates  may  be  required  to  satisfy  the 
design  objectives  if  it  appears  that  the 
releases  are  likely  to  result  in  an 
estimated  annual  external  dose  from 
gaseous  effluents  in  excess  fo  5  mrem/ 
year.  Alternatively,  higher  release  rates 
may  be  acceptable  if  the  applicant  can 
provide  reasonable  assurance  that  the 
external  dose  to  any  individual  in  an 
unrestricted  area  will  not  exceed  5 
mrem/year  to  the  whole  body  and  15 
mrem/year  to  the  skin.  The  applicant 
must  also  demonstrate  that  the 
calculated  annual  total  quantity  of  all 
radioiodines  and  radioactive 
particulates  released  to  the  atmosphere 
from  each  reactor  will  not  cause 
exposures  to  any  individual  in 
unrestricted  areas  in  excess  of  15  mrem 
to  any  organ.  A  dose  of  15  mrem/year  to 
the  thyroid  from  radioiodine  will  result 
in  an  ede  of  less  than  1  rmem/year.  For 
all  practical  purposes,  the  total  ede 
allowed  under  10  CFR  part  50  appendix  I 
is  held  to  6  mrem/year  because 
essentially  all  of  the  internal  emitters 
are  radioiodine. 

The  limiting  conditions  of  operation 
(LCOs)  set  forth  in  Appendix  I 
complement  the  design  objectives  by 
providing  guidance  on  ensuring  that, 
during  operation,  the  facility  maintains 
radionuclide  releases  and  offsite 
exposures  as  low  as  is  reasonably 
achievable  consistent  with  the  design 
objectives.  At  the  same  time,  the  LCOs 
provide  for  flexibility  of  operation, 
compatible  with  considerations  of  pubic 
health  and  safety,  to  assure  that  the 


facility  can  continue  to  operate  even 
under  unusual  operating  conditions. 

2.  40  CFR  part  190.  "Environmental 
Radiation  Protection  Standards  for 
Nuclear  Power  Operations. "  This 
regulation  requires  uranium  fuel  cycle 
operations  to  be  conducted  in  such  a 
manner  that  there  is  reasonable 
assurance  that  the  annual  radiation 
dose  equivalent  to  any  member  of  the 
public  from  all  uranium  fuel  cycle 
sources,  does  not  exceed  25  mrem  to  the 
whole  body.  75  rmem  to  the  thyroid,  and 
25  mrem  to  any  other  organ.  This 
standard  applies  to  gaseous  and  liquid 
effluent  pathways  and  direct  radiation. 

In  1981, 10  CFR  20.105  and  20.106  were 
amended  to  adopt  these  standards. 
Paragraphs  20.105(c)  and  20.106(g) 
specifically  require  that  licensees 
engaged  in  uranium  fuel  cycle 
operations  subject  to  the  provision  of 
this  part  comply  with  these  dose  limits. 

3. 10  CFR  Part  20.  "Standards  for 
Protection  Against  Radiation. "  The 
regulations  in  10  CFR  part  20  establish 
standards  for  protection  against 
radiation  hazards  arising  out  of 
activities  conducted  under  licenses 
issued  by  the  NRC  and  were  issued 
pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  the  Energy 
Reorganization  Act  of  1974. 

The  portions  of  part  20  that  apply  to 
radionuclide  emissions  from  hcensed 
facilities  are  §  20.105,  which  sets 
permissible  levels  of  radiation  in 
unrestricted  areas  and  20.106  which 
establishes  limits  on  radioactivity  in 
effluents  to  unrestricted  areas.  Sectioii 
20.105  states  that  the  Commission  will 
grant  a  licensee  to  possess  or  use 
radioactive  materials  or  any  other 
source  of  radiation  if  the  applicant 
demonstrates  that  any  individual  in  an 
unrestricted  area  is  not  likely  to  receive 
a  whole  body  dose  in  excess  of  500 
mrem/year. 

Section  20.106  limits  the  release  of 
radioactive  material  to  unrestricted 
areas  to  levels  that  will  not  result  in 
average  annual  radionuclide 
concentrations  in  air  and  water  in 
excess  of  the  limits  set  forth  in  table  II 
of  appendix  B  of  Part  20.  This  secondary 
standard  is  designed  to  provide 
assurance  that  the  primary  health  based 
standard  of  500  mrem/year  to  the  whole 
body  or  the  equivalent  to  any  organ  is 
not  exceeded. 

In  addition  to  these  numerical 
standards,  paragraph  20.1(c)  requires 
each  licensee  to  make  every  reasonable 
effort  to  maintain  radiation  exposures, 
and  releases  of  radioactive  material  in 
effluents  to  unrestricted  areas,  as  low  as 
is  reasonable  achievable  (ALARA). 
ALARA  means  "as  low  as  is  reasonable 


achievable  taking  into  accc 
of  technology,  and  the  ecor 
improvement  in  relation  to 
the  public  health  and  safet} 
societal  and  socioeconomic 
considerations  in  relation  t 
utilization  of  atomic  energy 
interest." 

On  December  13, 1990,  m 
revisions  to  Part  20  were  aj 
the  Commission.  The  revisi 
implements  1987  Presidenti 
on  occupational  radiation  [ 
and  the  recommendations  ( 
organizations  to  establish  r 
limits  and  a  system  of  dose 
accordance  with  the  guidai 
by  the  International  Comm 
Radiation  Protection.  Pertii 
to  the  rule  include: 

•  Section  20.301  which  n 
total  allowable  effective  dc 
to  individual  members  of  tl 
100  mrem/yean 

•  Section  20.302  which  n 
appropriate  surveys  to  ensi 
dose  limits  are  not  exceede 

•  Table  2  which  provide: 
Concentrations  that  act  to  < 
continued  exposure  at  thes 
not  result  in  doses  to  memt 
general  public  in  excess  of 
year;  and 

•  Codification  of  ALAR/ 
regulatory  requirement  veri 
regulatory  admonition. 

The  revised  part  20  still « 
standards  set  forth  in  40  CI 
for  the  uranium  fuel  cycle. 

b.  NRCs  Methods  of  Implei 
Its  Standards 

The  principal  radionuclic 
released  in  the  gaseous  effl 
commercial  light  water  reai 
noble  gases  and  radioiodin 
whole  body  dose  from  nob! 
emissions  per  reactor  is  lin^ 
mrem/year  limit  of  append 
organ  doses  from  radioiodi: 
particulates  are  limited  to  1 
year.  For  the  thyroid  gland 
radioiodines,  this  converts 
effective  dose  equivalent  oi 
mrem/year.  The  guidelines 
appendix  I  to  10  CFR  part  5 
standards  set  forth  in  40  CI 
together  establish  a  regulat 
framework  that  provides  a 
assurance  that  the  routine  i 
from  commercial  light  wate 
will  not  result  in  exposures 
10  mrem/year  ede. 

1.  Monitoring.  Complianc 
CFR  part  50  appendix  I  and 
190  is  demonstrated  througl 
establishment  of  Limiting  C 
Operation  (LCOs)  and  Radi 
Effluent  Technical  Specifici 
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facility  can  continue  to  operate  even 
under  unusual  operating  conditions. 

2.  40  CFR  part  190.  "Environmental 
Radiation  Protection  Standards  for 
Nuclear  Power  Operations. "  This 
regulation  requires  uranium  fuel  cycle 
operations  to  be  conducted  in  such  a 
manner  that  there  is  reasonable 
assurance  that  the  annual  radiation 
dose  equivalent  to  any  member  of  the 
public  from  all  uranium  fuel  cycle 
sources,  does  not  exceed  25  mrem  to  the 
whole  body,  75  rmem  to  the  thyroid,  and 
25  mrem  to  any  other  organ.  This 
standard  applies  fo  gaseous  and  liquid 
effluent  pathways  and  direct  radiation. 

In  1981. 10  CFR  20.105  and  20.106  were 
amended  to  adopt  these  standards. 
Paragraphs  20.105(c)  and  20.106(g) 
specifically  require  that  licensees 
engaged  in  uranium  fuel  cycle 
operations  subject  to  the  provision  of 
this  part  comply  with  these  dose  limits. 

3. 10  CFR  Part  20.  "Standards  for 
Protection  Against  Radiation. "  The 
regulations  in  10  CFR  part  20  establish 
standards  for  protection  against 
radiation  hazards  arising  out  of 
activities  conducted  under  licenses 
issued  by  the  NRC  and  were  issued 
pursuant  to  the  Atomic  Energy  Act  of 
1954.  as  amended,  and  the  Energy 
Reorganization  Act  of  1974. 

The  portions  of  part  20  that  apply  to 
radionuclide  emissions  from  licensed 
facilities  are  §  20.105,  which  sets 
permissible  levels  of  radiation  in 
unrestricted  areas  and  20.106  which 
establishes  limits  on  radioactivity  in 
effluents  to  unrestricted  areas.  Section 
20.105  states  that  the  Commission  will 
grant  a  licensee  to  possess  or  use 
radioactive  materials  or  any  other 
source  of  radiation  if  the  applicant 
demonstrates  that  any  individual  in  an 
unrestricted  area  is  not  likely  to  receive 
a  whole  body  dose  in  excess  of  500 
mrem/year. 

Section  20.106  Umits  the  release  of 
radioactive  material  to  unrestricted 
areas  to  levels  that  will  not  result  in 
average  annual  radionuclide 
concentrations  in  air  and  water  in 
excess  of  the  Umits  set  forth  in  table  II 
of  appendix  B  of  Part  20.  This  secondary 
standard  is  designed  to  provide 
assurance  that  the  primary  health  based 
standard  of  500  mrem/year  to  the  whole 
body  or  the  equivalent  to  any  organ  is 
not  exceeded. 

In  addition  to  these  numerical 
standards,  paragraph  20.1(c)  requires 
each  licensee  to  make  every  reasonable 
effort  to  maintain  radiation  exposures, 
and  releases  of  radioactive  material  in 
effluents  to  unrestricted  areas,  as  low  as 
is  reasonable  achievable  (ALARA). 
ALARA  means  "as  low  as  is  reasonable 


achievable  taking  into  account  the  state- 
of  technology,  and  the  economics  of 
improvement  in  relation  to  benefits  to 
the  public  health  and  safety,  and  other 
societal  and  socioeconomic 
considerations  in  relation  to  the 
utilization  of  atomic  energy  in  the  public 
interest." 

On  December  13, 1990.  major 
revisions  to  Part  20  were  approved  by 
the  Commission.  The  revised  rule 
implements  1987  Presidential  guidance 
on  occupational  radiation  protection 
and  the  recommendations  of  scientific 
organizations  to  establish  risk  based 
limits  and  a  system  of  dose  limitation  in 
accordance  with  the  guidance  published 
by  the  International  Committee  on 
Radiation  Protection.  Pertinent  revisions 
to  the  rule  include: 

•  Section  20.301  which  reduced  the 
total  allowable  effective  dose  equivalent 
to  individual  members  of  the  public  to 
100  mrem/year; 

•  Section  20.302  which  requires 
appropriate  surveys  to  ensure  that  the 
dose  limits  are  not  exceeded; 

•  Table  2  which  provides  Derived  Air 
Concentrations  that  act  to  ensure  that 
continued  exposure  at  these  levels  will 
not  result  in  doses  to  members  of  the 
general  public  in  excess  of  50  mrem/ 
year;  and 

•  Codification  of  ALARA  as  a 
regulatory  requirement  versus  a 
regulatory  admonition. 

The  revised  part  20  still  adopts  the 
standards  set  forth  in  40  CFR  part  190 
for  the  uranium  fuel  cycle. 

b.  NRC's  Methods  of  Implementation  of 
Its  Standards 

The  principal  radionuclides  routinely 
released  in  the  gaseous  effluents  from 
commercial  light  water  reactors  are 
noble  gases  and  radioiodines.  The 
whole  body  dose  from  noble  gas 
emissions  per  reactor  is  limited  by  the  5 
mrem/year  limit  of  appendix  I.  The 
organ  doses  from  radioiodines  and 
particulates  are  limited  to  15  mrem/ 
year.  For  the  thyroid  gland  from 
radioiodines.  this  converts  to  an 
effective  dose  equivalent  of  less  than  1 
mrem/year.  The  guidelines  set  forth  in 
appendix  I  to  10  CFR  part  50  and  the 
standards  set  forth  in  40  CFR  part  190 
together  establish  a  regulatory 
framework  that  provides  a  high  level  of 
assurance  that  the  routine  emissions 
from  commercial  light  water  reactors 
will  not  result  in  exposures  in  excess  of 
10  mrem/year  ede. 

1.  Monitoring.  Compliance  with  10 
CFR  part  50  appendix  I  and  40  CFR  part 
190  is  demonstrated  through  the 
establishment  of  Limiting  Conditions  of 
Operation  (LCOs)  and  Radiological 
Effluent  Technical  Specifications  (RETS) 


for  each  nuclear  power  reactor  in 
accordance  with  10  CFR  50.36a.  The 
LCOs  and  their  associated  RETS  require 
that,  if  the  quantity  of  radioactive 
materials  actually  released  in  effluents 
to  unrestricted  areas  in  any  calendar 
quarter  is  such  that  the  resulting 
radiation  exposure,  calculated  on  the 
same  basis  as  the  design  objectives, 
exceeds  on  half  the  annual  design 
objectives,  the  licensee  is  required  to 
investigate  the  cause  of  the  release, 
defme  and  initiate  corrective  actions  to 
prevent  a  recurrence,  and  report  these 
actions  to  the  NRC  within  30  days  from 
the  end  of  the  quarter  in  which  the 
release  occurred. 

The  LCOs  and  RETS  also  require  the 
licensee  to  initiate  effluent  and 
environmental  monitoring  programs  to 
provide  (1)  data  on  the  quantities  of 
radionuclides  released,  (2)  the  levels  of 
radiation  and  radioactive  materials  in 
the  environment,  and  (3)  changes  in  land 
use  and  demography  in  the  vicinity  of 
the  site  that  pertain  to  compliance  with 
the  LCOs.  If  the  monitoring  data  reveal 
that  the  relationship  between  the 
quantities  of  radioactive  materials 
released  and  the  doses  to  individuals  in 
unrestricted  areas  is  significantly 
different  than  that  assumed  in  the 
calculations  used  to  assess  compliance 
with  the  design  objectives,  the  NRC  may 
require  a  modification  of  the  RETS. 

In  order  to  provide  assistance  to 
licensees  in  complying  with  the  LCOs 
and  preparing  their  RETS,  the  NRC  has 
issued  the  following  guidance:  NUREG- 
0472  and  -0473,  "Standard  Radiological 
Effluent  Technical  Specifications  for 
PWRs  (and  BWRs),"  U.S.  NRC,  January 
1983;  NUREG-0133.  "Preparation  of 
Radiological  Effluent  Technical 
Specifications  for  Nuclear  Power 
Plants."  U.S.  NRC.  October  1978; 
NUREG-1301  and  NUREG-1302,  "Offsite 
Dose  Calculation  Manual  Guidance: 
Standard  Radiological  EHluent  Controls 
for  Pressurized  Water  Reactors  (and 
Boiling  Water  Reactors),"  U.S.  NRC. 
April  1991;  and  U.S.  NRC  Regulatory 
Guide  1.21,  "Measuring,  Evaluating,  and 
Reporting  Radioactivity  in  Solid  Waste 
and  Releases  of  Radioactive  Material  in 
Liquid  and  Gaseous  Effluents  from 
Light-Water-Cooled  Nuclear  Power 
Plants". 

These  documents  provide  highly 
detailed  standard  RETS  and  procedures 
for  implementing  the  RETS.  Detailed 
guidance  is  provided  in  the  areas  of 
effluent  monitoring  instrumentation; 
specific  equations,  assumptions  and 
methodologies  addressing  short  and 
long  term  radioactive  releases;  and  the 
use  of  gaseous  radwaste  treatment 
systems. 


NUREG-0133  also  provides  guidance 
to  utilities  for  calculating  doses  for  the 
purpose  of  assessing  compliance  with  40 
CFR  190,  as  follows: 

(1)  Identify  the  uranium  fuel  cycle 
sources  that  contribute  to  individual 
dose. 

(2)  Identify  the  maximum  exposed 
individual.  This  individual  may  be 
different  than  the  maximum  individual 
identified  for  the  purpose  of  assessing 
compliance  with  appendix  I. 

(3)  Determine  the  annual  dose  to  this 
person  from  all  existing  pathways  and 
sources  of  radioactivity  and  radiation 
using  the  methodologies  described  in 
Regulatory  Guide  1.109.  "Calculation  of 
Aimual  Doses  to  Man  from  Routine 
Releases  of  Reactor  Effluents  for  the 
Purpose  of  Evaluating  Compliance  with 
10  CFR  part  50  appendix  I"  or  other 
methods  that  may  be  more  appropriate. 

(4)  Include  direct  radiation  dose  from 
all  potential  sources  of  radioactivity 
onsite. 

2.  Inspections.  To  ensure  that  the 
licensee  is  meeting  its  regulatory  and 
license-specific  requirements  for  each 
facility  receives  approximately  2 
inspections  per  year  in  the  area  of 
radiation  protection  by  the  regional  NRC 
inspectors.  Along  with  the  plants' 
reporting  requirements,  the  inspections 
determine  the  degree  to  which  each 
plant  is  in  compliance  with  its  license 
and  technical  specifications,  including 
its  RETS.  If  problem  areas  are  identified, 
follow-up  inspections  are  scheduled  in 
order  to  ensure  that  deficiencies  are 
corrected.  If  a  facility  appears  to  have 
persistent  problems  in  particular  areas, 
the  facility  is  subjected  to  inspections  on 
a  more  frequent  basis. 

The  periodic  inspections  of  the  RETS 
include  a  review  of  records  and 
procedures,  interviews  with  plant 
personnel,  and  an  eflluent  and 
environmental  measurements  program. 
The  measurements  program  consists  of 
the  independent  collection  and  analysis 
of  effluent  and  environmental  samples 
by  NRC  personnel  using  an  NRC  mobile 
laboratory.  The  results  of  these  analyses 
not  only  indicate  the  level  of  radioactive 
material  in  the  effluent,  but  also  indicate 
the  degree  of  accuracy  and  precision  of 
the  facility's  own  effluent  monitoring 
equipment. 

Each  commercial  power  plant  has  at 
least  one  full  time  NRC  Senior  Resident 
Inspector  who  provides  continual  health 
and  safety  oversight  of  plant  operations. 
Sites  with  multiple  reactors  have  at 
least  one  Resident  Inspector  per  reactor. 
If  problem  areas  arise  pertaining  to 
compliance  with  the  RETS,  the  Resident 
Inspector  may  request  special 
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inspections  and  audit  related  plant 
operations  on  a  more  frequent  basis. 

All  inspections  performed  by  either 
on-site  Resident  Inspectors  or  inspectors 
from  the  N'RC  Regional  offices  or  NRC 
Headquarters  are  fully  documented. 
These  reports  are  made  available  to  the 
public  in  the  NRC  Public  Document 
Rooms  located  in  the  regions  and  in 
Washington,  DC.  The  reports  are  filed  in 
the  separate  docket  established  for  each 
site.  Periodically  the  NRC  publishes  a 
summary  of  the  licensee  event  reports 
generated  by  reactor  facilities  which 
provides  a  brief  explanation  of  the  type 
of  event,  its  cause(s).  corrective  actions 
taken  by  the  licensee,  and  what,  if  any, 
fines  were  imposed.  Reportable  licensee 
events  include  exceeding  effluent 
release  rates,  worker  overexposures, 
procedure  violations,  and  accidents,  to 
name  just  a  few.  If  detailed  event 
information  is  desired,  the  Licensee 
Event  Report  located  in  the  individual 
docket  can  pronde  it. 

These  ongoing  elements  of  the  N'RC 
regulatory  program  demonstrate  that  the 
emissions  are  being  adequately 
controlled.  After  a  thorough  evaluation 
of  these  requirements.  EPA  has 
tentatively  determined  that:  (1)  Present 
radionuclide  emissions  from  nuclear 
power  plants  are  well  controlled  under 
the  NRC's  regulatory  program  and  result 
in  low  doses  to  the  general  public;  and 
(2)  the  NRC's  regulatory  program  will 
'  ensure  that  current  levels  do  not 
substantially  increase.  Based  on  these 
determinations.  EPA  has  tentatively 
concluded  that  the  regulatory  program 
of  the  NRC  controls  radionuclide 
emissions  from  nuclear  power  reactors 
sufficiently  to  protect  public  health  with 
an  ample  margin  of  safety. 
Consequently,  EPA  proposes  to  delete 
commercial  nuclear  power  plants  from 
the  category  of  facilities  subject  to  40 
CFR  part  61  subpart  I. 

F.  Miscellaneous 

1.  Papenx'ork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  proposed  rule. 

2.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  this 
regulation,  if  promulgated,  would  be  a 
"major  rule"  and  therefore  subject  to 
certain  requirements  of  the  Order.  The 
EPA  has  determined  that  rescinding 
subpart  I  for  nuclear  power  reactors 
would  result  in  none  of  the  adverse 
economic  effects  set  forth  in  section  I  of 
the  Order  as  grounds  for  finding  a 
regulation  to  be  a  "major  rule."  This 
regulation  would  not  be  major  because 


the  nationwide  compliance  costs  would 
not  meet  the  $100  million  threshold,  the 
regulation  would  not  significantly 
increase  prices  or  production  costs,  and 
the  regulation  would  not  cause 
significant  adverse  effects  on  domestic 
competition,  employment,  investment, 
productivity,  innovation  or  competition 
in  foreign  markets. 

The  Agency  has  not  conducted  a 
Regulatory  Impact  Analysis  [RIA)  of  this 
purposed  regulation  because  this  action 
does  not  constitute  a  major  rule. 

3.  Regulatory  Flexibility  Analysis 

Section  603  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  requires 
EPA  to  prepare  and  make  available  for 
comment  an  "initial  regulatory 
flexibility  analysis"  which  describes  the 
effect  of  the  proposed  rule  on  small 
business  entities.  However,  section 
604(b)  of  the  Act  provides  that  an 
analysis  not  be  required  when  the  head 
of  an  Agency  certifies  that  the  rule  will 
not.  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rule  to  rescind  40  CFR 
part  61  subpart  I,  if  promulgated  as  a 
final  rule,  will  have  the  effect  of  easing 
the  burdens  associated  with  the 
provisions  of  subpart  I  and  for  those 
reasons,  I  certify  that  this  rule  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  61 

Air  pollution  control.  Arsenic. 
Asbestos,  Benzene.  Berj'Uium. 
Hazardous  substances.  Mercury, 
Radionuclides.  Radon.  Reporting  and 
Recordkeeping  requirements,  Uranium. 
Vinyl  chloride. 

William  K.  Reilly. 

Administrator. 

Part  61  of  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 


PART  61— (AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  7412.  7414.  7416. 
7601. 

2.  Section  61.100  is  revised  to  read  as 
follows: 

§61.100    Applicability. 

The  provisions  of  this  subpart  apply 
to  facilities  other  than  nuclear  power 
reactors  which  are  licensed  by  the 
Nuclear  Regulatory  Conunission.  This 
subpart  also  applies  to  facilities  owned 
or  operated  by  any  Federal  agency  other 
than  the  Department  of  Energy,  except 


that  this  subpart  does  not  apply  to 
disposal  at  facilities  regulated  under  40 
CFR  part  191,  subpart  B,  or  to  any 
uranium  mill  tailings  pile  after  it  has 
been  disposed  of  under  40  CFR  part  192. 
or  to  low  energy  accelerators,  or  to  any 
N'RC-licensee  that  possesses  and  uses 
radionuclides  only  in  the  form  of  sealed 
sources. 

§61.107    (Amended] 

3.  Section  61.107  is  amended  by 
removing  paragraph  (c)(1)  and  by 
redesignating  paragraphs  (c)(2)  and 
(c)(3)  as  paragraphs  (c)(1)  and  {c)(2) 
respectively. 

|FR  Doc.  91-18507  Filed  8-2-91:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  Proposed  Threatened  Status 
for  Three  Florida  Plants 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule:  reopening  of 
comment  period. 

SUMMARY:  The  comment  period  on  the 
Ser\ice's  proposed  rule  to  designate 
threatened  status  for  three  plants  of  the 
Florida  panhandle  is  reopened  to 
acknowledge  acceptance  into  the  public 
record  of  comments  received  since  the 
close  of  the  original  comment  period, 
and  to  permit  receipt  of  additional  data 
and  comments. 

DATES:  Comments  from  a}\  interested 
parties  must  be  received  by  August  26. 
1991. 

ADDRESSES:  Comments  and  materials 
should  be  sent  to  the  Field  Supervisor. 
Jacksonville  Field  Office.  U.S.  Fish  and 
Wildlife  Ser\ice.  3100  University 
Boulevard  South,  suite  120,  Jacksonville, 
Florida  32216.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Wesley,  Field  Supervisor,  at  the 
above  address  (telephone:  904/791-2580 
or  FTS  946-2580). 

SUPPl^MENTARY  INFORMATION: 

Background 

On  December  18, 1990  ^55  FR  51936) 
the  Service  pubUshed  a  proposal  to  list 


three  plants  of  the  Florida  panha 
threatened  species.  They  are  Euf 
telephioides  (Telephus  spurge), 
Macbridea  alba  (white  birds-in-) 
and  Scutellaria  floridana  (Florid 
skullcap).  The  plants  occur  near 
coast  in  the  vicinity  of  the  Apala 
River  in  Liberty,  Franklin<.Gulf.  t 
Counties. 

During  the  original  comment  p 
the  Service  (1)  accepted  a  reque: 
include  data  in  its  review  that  w 
gathered  during  the  1991  flowerii 
season  of  these  plants,  and  (2)  ai 
two  requests  to  hold  informal  m< 
to  allow  presentation  of  oral  con 
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that  this  subpart  does  not  apply  to 
disposal  at  facilities  regulated  under  40 
CFR  part  191,  subpart  B,  or  to  any 
uranium  mill  tailings  pile  after  it  has 
been  disposed  of  under  40  CFR  part  192. 
or  to  low  energy  accelerators,  or  to  any 
NRC-licensee  that  possesses  and  uses 
radionuclides  only  in  the  form  of  sealed 
sources. 

§61.107    [Amended] 

3.  Section  61.107  is  amended  by 
removing  paragraph  {c)(l)  and  by 
redesignating  paragraphs  (c){2)  and 
(c)(3)  as  paragraphs  (c)(1)  and  {c)(2) 
respectively. 

|FR  Doc.  91-18507  Filed  8-2-91:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Ttireatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  Proposed  Threatened  Status 
for  Three  Florida  Plants 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  The  comment  period  on  the 
Service's  proposed  rule  to  designate 
threatened  status  for  three  plants  of  the 
Florida  panhandle  is  reopened  to 
acknowledge  acceptance  into  the  public 
record  of  comments  received  since  the 
close  of  the  original  comment  period, 
and  to  permit  receipt  of  additional  data 
and  comments. 

DATES:  Comments  from  e^ll  interested 
parties  must  be  received  by  August  26. 
1991. 

ADDRESSES:  Comments  and  materials 
should  be  sent  to  the  Field  Supervisor. 
Jacksonville  Field  Office.  U.S.  Fish  and 
Wildlife  Service,  3100  University 
Boulevard  South,  suite  120,  Jacksonville. 
Florida  32216.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Wesley,  Field  Supervisor,  at  the 
above  address  (telephone:  904/791-2580 
or  FTS  946-2580). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  18, 1990  ,(55  FR  51936) 
the  Service  published  a  proposal  to  list 


three  plants  of  the  Florida  panhandle  as 
threatened  species.  They  are  Euphorbia 
telephioides  (Telephus  spurge). 
Macbridea  alba  (white  birds-in-a-nest), 
and  Scutellaria  floridana  (Florida 
skullcap).  The  plants  occur  near  the  Gulf 
coast  in  the  vicinity  of  the  Apalachicola 
River  in  Liberty,  Franklin,  Gulf,  and  Bay 
Counties. 

During  the  original  comment  period, 
the  Service  (1)  accepted  a  request  to 
include  data  in  its  review  that  would  be 
gathered  during  the  1991  flowering 
season  of  these  plants,  and  (2)  accepted 
two  requests  to  hold  informal  meetings 
to  allow  presentation  of  oral  comments 


on  the  proposal.  However,  due  to 
scheduling  di^iculties.  It  was  not 
feasible  to  hold  such  meetings  during 
the  original  comment  period.  The 
comment  period  is  therefore  being 
reopened  primarily  to  honor  these  prior 
commitments  and  to  include  In  the 
record  several  written  comments 
received  after,  the  expiration  of  the 
original  comment  period. 

Author 

The  primary  author  of  this  notice  is 
Mr.  David  Martin  (see  ADDRESSES 
section). 


Authotity 

The  authority  for  this  notice  is  the 
Endangered  Species  Act  (16  U.S.C.  1531- 
1544). 

List  of  Subjecto  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  July  30, 1901. 
James  W.PuMiMD.^. 
Regional  Director,  Southeast  Region. 
[FR  Doc.  91-18472  Filed  8-2-91;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  infomiation  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35), 

Agency:  Bureau  of  the  Census. 

Title:  Current  Industrial  Reports 
Program  (Wave  I  Mandatory). 

Form  Numberfs):  Various. 

Agency  Approval  Number  0607-0392. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  10.090  hours. 

Number  of  Respondents:  10,658. 

A  vg  Hours  Per  Response:  57  minutes. 

Needs  and  Uses:  The  Current 
Industrial  Reports  (CIR)  program  is  a 
series  of  monthly,  quarterly,  and  annual 
surveys  which  provides  key  measures  of 
production,  shipments,  and/or 
inventories  on  a  national  basis  for 
selected  manufactured  products. 
Requests  for  OMB  clearance  of  the 
various  surveys  within  the  CIR  program 
are  divided  into  3  waves,  each 
submitted  for  3  year  clearances  (one 
wave  per  year).  Each  wave  has  two 
separate  packages — one  for  mandatory 
reports  and  one  for  voluntary. 
Government  agencies,  business  firms, 
trade  associations,  and  pnvate  research 
and  consulting  organizations  use  these 
data  to  make  trade  policy,  production, 
and  investment  decisions. 

Affected  Public:  Businesses  or  other 
for-profit  orgtmizations. 

Frequency:  Quarterly,  and  annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Marshall  Mills. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  5312. 


14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills.  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  July  30, 1991. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[FR  Doc.  91-18493  Filed  8-2-91;  8.45  am] 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  - 1992  Panel  Core,  Waves 
1-8.  and  Wave  1  Topical  Modules. 

Form  Number(s):  SIPP-12100. 12001. 
12105(L),  4003(A). 

Agency  Approval  Number  None. 

Type  of  Request:  New  collection. 

Burden:  42.000  hours. 

Number  of  Respondents:  84.000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  Survey  of  Income 
and  Program  Participation  (SIPP)  to 
collect  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits.  The  SIPP  is  designed  as  a 
continuing  series  of  national  panels  of 
interviewed  households  which  are 
introduced  annually  with  each  panel 
having  a  duration  of  about  2  1/2  years  in 
the  survey.  The  survey  is  molded  around 
a  central  "core"  of  labor  force  and 
income  questions  that  will  remain  fixed 
throughout  the  life  of  a  panel.  The  Wave 
1  questionnaire  contains  the  SIPP's  core. 
The  core  is  periodically  supplemented 
with  questions  designed  to  answer 
specific  needs.  These  supplemental 
questions  are  included  with  the  core  and 
are  referred  to  as  "topical  modules." 
The  Wave  1  questionnaire  contains  two 
topical  modules.  Recipiency  History  and 
Employment  History.  The  1992  Panel  is 
the  first  to  introduce  topical  modules  in 
the  first  interview  period.  Wave  1 


interviews  will  be  conducted  from 
February  through  May  of  1992. 

Affected  Public:  Individuals  or 
households. 

Frequency:  There  will  be  two 
interview  periods  for  the  1992  Panel  in 
Fiscal  Year  1992. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Marshall  Mills. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue,  N'W., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208.  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  July  30, 1991. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 

[FR  Doc.  91-18494  Filed  8-2-91;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Japan 

July  30, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  August  8,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6583.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 


SUPPLEMENTARY  INFORMATION 
Aiitherity:  Executive  Order  11« 
3. 1972.  as  amended;  section  204  o 
Agricultural  Act  of  1956,  as  amenc 
U.S.C.  1854). 

The  Governments  of  the  Uni 
and  Japan  reached  agreement, 
by  exchange  of  notes  dated  Ju 
1991.  to  establish  a  new  bilate 
agreement  for  cotton,  wool  am 
made  fiber  textile  products,  pr 
manufactured  in  Japan  and  ex 
during  two  consecutive  one-y€ 
periods,  beginning  on  January 
and  extending  through  DecemI 
1991. 

A  copy  of  the  current  bilatei 
agreement  is  available  from  th 
Division,  Bureau  of  Economic 
Business  Affairs,  U.S.  Departn 
State  (202)  647-3889. 

A  description  of  the  textile  t 
apparel  categories  in  terms  of 
numbers  is  available  in  the 
CORRELATION:  Textile  and  i 
Categories  with  the  Harmonizi 
Schedule  of  the  United  States 
Federal  Register  notice  55  FR  i 
published  on  December  10, 19{ 

The  letter  to  the  Commissioi 
Customs  and  the  actions  taker 
to  it  are  not  designed  to  implei 
the  provisions  of  the  bilateral 
agreement  but  are  designed  tc 
only  in  the  implementation  of  ( 
its  provisions. 
Auggie  D.  Tantillo, 
Chairman,  Committee  for  the  Impl 
of  Textile  Agreements. 

Committee  for  the  ImplementatioE 
Agreements  , . 

July  3a  1991. 

Commissioner  of  Customs. 
Department  of  the.  Treasury,  Wan 
20229. 
Dear  Commissioner.  Under  the  I 
section  204  of  the  Agricultural  Act 
amended  (7  U.S.C  1854],  and  the 
Arrangement  Regarding  Intematic 
in  Textiles  done  at  Geneva  on  De( 
1973,  as  furtha  extended  on  July  3 
pursuant  to  the  Bilateral  Cotton.  V 
Man-Made  Fiber  Textile  Agreeme 
21, 1991,  between  the  Government 
United  States  and  Japan;  and  in  ai 
with  the  provisions  of  Executive  C 
of  March  3. 1972,  as  amended,  yoo 
directed  to  prohibit,  effective  on  A 
1991,  entry  into  the  United  States  I 
consumption  and  withdrawal  fron 
warehouse  for  consumption  of  cot 
and  man-made  fiber  textile  produ( 
following  categories,  produced  or 
manufactured  in  Japan  and  export 
the  twelve-month  period  beginnirtj 
January  1. 1961  and  extending  thrt 
December  31, 1991,  in  excess  of  th' 
levels  of  restraint 
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interviews  will  be  conducted  from 
February  through  May  of  1992. 

Affected  Public:  Individuals  or 
households. 

Frequency:  There  will  be  two 
interview  periods  for  the  1992  Panel  in 
Fiscal  Year  1992. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Marshall  Mills. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Conmierce,  room  5312, 
14th  and  Constitution  Avenue,  K\N., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building. 
Washington.  DC  20503. 

Dated:  July  30, 1991. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 

[FR  Doc.  91-18494  Filed  8-2-91;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Japan 

July  30, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  year. 

EFFECTIVE  DATE:  August  8, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6583.  For  information  on 
embargoes  and  quota  re-openin^s.  call 
(202)  377-3n5. 


SUPPLEMENTARY  INFORMATION: 

Atttherity:  Execotive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Governments  of  the  United  States 
and  Japan  reached  agreement  effected 
by  exchange  of  notes  dated  June  21, 
1991.  to  establish  a  new  bilateral  textile 
agreement  for  cotton,  wool  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Japan  and  exported 
during  two  consecutive  one-year 
periods,  begiiming  on  January  1, 1990 
and  extending  through  December  31, 
1991. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  of 
State  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioo  of  Textile 
Agreements 

July  3a  1991. 

Commissioner  of  Customs, 
Department  of  the.  Treaauiy,  Waahington,  DC 
20229. 
Dear  Commissionen  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854],  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  hirther  extended  on  July  31, 1966; 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Agreement  of  June 
21, 1991,  between  the  Governments  of  the 
United  States  and  Japan:  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3. 1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  August  8, 
1991,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Japan  and  exported  during 
the  twelve-month  period  beginnirtg  on 
January  1. 1991  and  extending  through 
December  31, 1991.  in  excess  of  the  following 
levels  of  restraint 


Categoy 

Nra«' 

Levels  not  in  a  Group 

313 _.. 

315 _„      . 

7.500,631  square  meters. 
9.0O0.0O0  nqiiara  meters. 
9.242,076  square  meters. 

326 

4in/R94 

611 __ 

618 

619 

620 

Group  1 
237.  239,  330<J59, 
431-459. 630-6S9. 

as  a  group. 

o(  wrttich  rx>t  more  ttian 
94)00.000  square 
maters  shaH  be  in  Cate- 
Bory624. 

15.774,456  tquw* 
meters. 

14,420,UU0               square 

111.734.291            squve 

25.250,000  square  meters 

65.000.000  sqtiare  meters 
equfvalenl 

'  The  limrts  heve  not  t)een  edjustecJ  to  account  for 
any  imports  exported  after  December  31,  1990. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Japan. 

Imports  diarged  to  these  category  limits  for 
the  period  January  1, 1990  through  December 
31. 1990  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-18492  Filed  8-2-91;  8:45  amj 
BttJJNO  CODE  acia-OR-F 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Privacy  Act;  Systems  of  Records 

agency:  Defense  Nuclear  Facilities 
Safety  Board 

action:  Notice  of  Systems  of  Records 

summary:  Each  Federal  agency  is 
required  by  the  Privacy  Act  of  1974,  5 
U.S.C.  552a,  to  provide  public  notice  of 
systems  of  records  it  maintains 
containing  personal  information.  In  this 
notice  the  Board  provides  the  required 
information  on  two  such  systems  of 
records. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Andersen,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW,  suite  700, 
Washington,  DC  20004,  (202)  206-6387. 

SUPPLEMENTARY  MFORMATTON:  Section 
552a(e)  of  the  Privacy  Act  of  1974  directs 
each  Federal  agency  to  provide  notice  to 
the  public  of  systems  of  records  it 
maintains  on  individuals.  This 
notification  of  two  records  systems  is 
the  first  in  a  series  of  notices  which  will 
bring  the  Board  (an  agency  established 
in  1989]  into  full  compliance  with  the 
Privacy  Act 

The  Board  has  not  yet  published 
regulations  (required  by  Section  552a(f) 
of  the  Act)  governing  how  individuals 
gain  access  to  records  and  request  their 
correction.  These  regulations  will  be 
proposed  within  the  next  few  months.  In 
the  interim,  access  and  correction  will 
be  available  by  simply  contacting  the 
Board's  Privacy  Act  Officer. 

Future  notices  will  describe  other 
systems  of  records  maintained  by  the 
Board.  It  is  the  Board's  intent  to  be  in 
full  compliance  with  the  Privacy  Act  by 
the  end  of  1991.  Any  questions 
concerning  these  notices,  or  other 
Privacy  Act  issues,  should  be  directed  to 
the  Office  of  the  General  Counsel 

Systems  of  Records 

DNFSB-1 

SYSTEM  NAME: 

Personnel  Security  Files. 

SECURrrr  classification: 

Classified  and  unclassified  materials. 

SYSTEM  location: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW. 
Washington,  DC  20004. 

CATEOomss  or  moiviouals  covered  sv  tnc 

SYSTEM: 

Employees  and  applicants  for 
employment  with  DNFSB  and  DNFSB 
contractors:  consultants;  other 
individuals  requiring  access  to  classified 
materials  and  facihties. 

CATEOOWIES  OF  NECOROS  M  THE  SYSTEM: 

Personnel  security  folders  and 
requests  for  security  clearances.  Forms 
SF  86,  86A  87,  312,  and  DOE  Forms 
5631.18,  5631.29.  5631.2a  and  5631.21.  In 
addition,  records  containing  the 
following  information: 

(1)  Security  clearance  request 
information; 

(2)  Radiation  exposure  and  whole 
body  cotmt  including  any  mandatory 
training  associated  with  site  work/ 
visits; 
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(3)  Records  of  security  education  and 
foreign  travel  lectures; 

(4)  Records  of  any  security  infractions; 

(5)  Names  of  individuals  visiting 
DNFSB: 

(6)  Employee  identification  files 
(including  photographs)  maintained  for 
access  purposes. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

National  Defense  Authorrzation  Act. 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

DNFSB — (1)  to  monitor  radiation 
exposure  of  its  employees  and 
contractors.  (2)  to  determine  which 
individuals  should  have  access  to 
classified  material  and  to  be  able  to 
transfer  clearances  to  other  facilities  for 
visitor  control  purposes. 

DOE — (1)  to  monitor  radiation 
exposure  of  visitors  to  the  various  DOE 
facilities  in  the  United  States,  (2)  to 
determine  eligibility  for  security 
clearances. 

Other  Federal  and  State  Health 
Institutions — To  monitor  radiation 
exposure  of  DNFSB  personnel. 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

retrievabiuty: 

By  name,  social  security  number,  and 
numeric  code. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  D.C. 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 

SYSTEM  MANAGER  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board.  625  Indiana  Avenue.  NW,  Suite 
700.  Washington.  DC  20004.  Attention: 
Security  Management  Officer. 


NOTIFICATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSB-1  contains 
information  about  him/her  should  be 
directed  to  the  Privacy  Act  Officer. 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington.  DC  20004.  Required 
identifying  information:  Com.plete  name, 
social  security  number,  and  date  of 
birth. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedure 
above,  except  individual  must  show 
official  photo  identification,  such  as 
driver's  license,  passport,  or  government 
identification  before  viewing  records. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  Record  Access  procedure. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals.  Questionnaire  for 
Sensitive  Positions  (SF-86).  agency  files, 
official  visitor  logs,  contractors,  and 
DOE  Personnel  Security  Branch. 
Radiation  exposure  records  are  obtained 
from  previous  employee  records,  DOE 
contractors'  film  badges,  and  dosimetry 
badges. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
DNFSB-2 

SYSTEM  NAME: 

Administrative  and  Travel  Files. 

SYSTEM  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Ave.,  NW, 
Washington,  DC  20004. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  and  applicants  for 
employment  with  DNFSB,  including 
DNFSB  contractors  and  consultants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  the  following 
information: 

(1)  Time  and  attendance; 

(2)  Payroll  actions  and  deduction 
information  requests; 

(3)  Authorizations  for  overtime  and 
night  differential; 

(4)  Credit  cards  and  telephone  calling 
cards  issued  to  individuals; 

(5)  Destination,  itinerary,  mode  and 
purpose  of  travel; 

(6)  Date(s)  of  travel  and  all  expenses; 

(7)  Passport  number; 

(8)  Requests  for  advance  of  funds,  and 
voucher  with  receipts; 


(9)  Travel  authorizations; 

(10)  Name,  address,  social  security 
number  and  birth  date; 

(11)  Employee  parking  permits. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Treasury  Department — To  collect 
withheld  taxes,  print  payroll  checks,  and 
issue  savings  bonds. 

Internal  Revenue  Service — To  process 
Federal  income  tax. 

State  and  Local  Governments — ^To 
process  state  and  local  income  tax. 

Office  of  Personnel  Management — 
Retirement  records  and  benefits. 

Social  Security  Administration — 
Social  Security  records  and  benefits. 

Department  of  Labor — ^To  process 
Workmen's  Compensation  claims. 

Department  of  Defense — Mihtary 
Retired  Pay  Offices— To  adjust  Military 
retirement. 

Savings  Institutions — ^To  credit 
accounts  for  savings  made  through 
payroll  deductions. 

Health  Insurance  Carriers — To 
process  insurance  claims. 

General  Accounting  Office — Audit — 
To  verify  accuracy  and  legality  of 
disbursement. 

Veteran's  Administration — To 
evaluate  veteran's  benefits  to  which  the 
individual  may  be  entiUed. 

States'  Departments  of  Employment 
Security — To  determine  entitlement  to 
unemployment  compensation  or  other 
state  benefits. 

Travel  Agencies — To  process  travel 
itineraries. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

retrievabllity: 

By  name,  social  security  number, 
travel  dates,  and  alphanumeric  code. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area  in  accordance  with  Board 
directives  and  Federal  guidelines. 


RETENTION  AND  DISPOSAL: 

Records  retention  and  dis 
authorities  are  contained  in 
"General  Records  Schedule! 
by  National  Archives  and  R 
Administration,  Washingtor 
Records  within  DNFSB  are  ( 
shredding,  burning,  or  buria 
sanitary  landfill,  as  appropr 

SYSTEM  MANAGER  AND  ADORES! 

Defense  Nuclear  Facilities 
Board,  625  Indiana  Avenue, 
700,  Washington,  DC  20004, 
Chief  Administrative  Office 

NOTinCATION  PROCEDURE: 

Requests  by  an  individual 
determine  if  DNFSB-2  conta 
information  about  him/her  i 
directed  to  the  Privacy  Act  ( 
Defense  Nuclear  Facilities  S 
625  Indiana  Avenue,  NW,  Si 
Washington,  DC  20004.  Reqi 
identifying  information:  Cor 
social  security  number,  and 
birth.       1 1 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  proc 
above,  except  individual  mi 
official  photo  identification, 
driver's  license,  passport,  oi 
identification  before  viewin; 

CONTESTING  RECORD  PROCEDUR 

Same  as  Record  Access  p 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  timek 
official  personnel  records,  G 
accounting  and  payroll,  0P^ 
personnel  records,  IRS  and  1 
officials  for  withholding  anc 
information,  and  travel  ager 

SYSTEM  EXEMPTED  FROM  CERTA 
OF  THE  ACT: 

None.    I 

Dated:  July  31 1991. 
John  T.  Conway, 

Chairman. 

(PR  Doc.  91-18497  Filed  8-2-91: 

BILLING  CODE  M20-KD-M 


DEPARTMENT  OF  DEFENS 

Office  of  the  Secretary  of 

Defense  Research  and  Dev 
Laboratories  Consolldatior 
Conversion  Advisory  Comi 
Meeting  1 1 

agency:  Department  of  Defi 
Advisory  Commission  on  Cc 
and  Conversion  of  Defense  1 
and  Development  Laborator 
ACTION:  Notice  of  meeting. 
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(9)  Travel  authorizations; 

(10)  Name,  address,  social  security 
number  and  birth  date; 

(11)  Employee  parking  permits. 

authority  for  maintenance  of  the 

SYSTEM: 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Treasury  Department — To  collect 
withheld  taxes,  print  payroll  checks,  and 
issue  savings  bonds. 

Internal  Revenue  Service — To  process 
Federal  income  tax. 

State  and  Local  Governments — To 
process  state  and  local  income  tax. 

Office  of  Personnel  Management — 
Retirement  records  and  benefits. 

Social  Security  Administration — 
Social  Security  records  and  benefits. 

Department  of  Labor — ^To  process 
Workmen's  Compensation  claims. 

Department  of  Defense — Military 
Retired  Pay  Offices— To  adjust  Military 
retirement. 

Savings  Institutions — ^To  credit 
accounts  for  savings  made  through 
payroll  deductions. 

Health  Insurance  Carriers — To 
process  insurance  claims. 

General  Accounting  Office — Audit — 
To  verify  accuracy  and  legality  of 
disbursement. 

Veteran's  Administration — To 
evaluate  veteran's  benefits  to  which  the 
individual  may  be  entitled. 

States'  Departments  of  Employment 
Security — To  determine  entitlement  to 
unemployment  compensation  or  other 
state  benefits. 

Travel  Agencies — To  process  travel 
itineraries. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

retrievabluty: 

By  name,  social  security  number, 
travel  dates,  and  alphanumeric  code. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area  in  accordance  with  Board 
directives  and  Federal  guidelines. 


retention  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  DC. 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 

SYSTEM  MANAGER  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW,  Suite 
700,  Washington,  DC  20004.  Attention: 
Chief  Administrative  Officer. 

NOTinCATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSB-2  contains 
information  about  him/her  should  be 
directed  to  the  Privacy  Act  Officer, 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue,  NW.  Suite  700, 
Washington,  DC  20004.  Required 
identifying  information:  Complete  name, 
social  security  number,  and  date  of 
birth. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedures 
above,  except  individual  must  show 
official  photo  identification,  such  as 
driver's  license,  passport,  or  government 
identification  before  viewing  records. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  Record  Access  procedure. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  timekeepers, 
official  personnel  records,  GSA  for 
accounting  and  payroll,  0PM  for  official 
personnel  records.  IRS  and  State 
officials  for  withholding  and  tax 
information,  and  travel  agency  contract. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

Dated:  July  31 1991. 
lohn  T.  Conway, 
Chairman. 
[FR  Doc.  91-18497  Filed  8-2-91;  8:45  am] 

BILUNQ  CODE  M20-KD-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Defense  Research  and  Development 
Laboratories  Consolidation  and 
Conversion  Advisory  Commission 
Meeting 

agency:  Department  of  Defense  (DoD) 
Advisory  Commission  on  Consolidation 
and  Conversion  of  Defense  Research 
and  Development  Laboratories. 
action:  Notice  of  meeting. 


summary:  Pursuant  to  the  provisions  of 
Public  Law  92-463,  the  "Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  the  Federal  Advisory 
Commission  on  Consolidation  and 
Conversion  of  Defense  Research  and 
Development  Laboratories  will  hold  its 
next  meeting  on  August  28-29, 1991.  in 
Adelphi,  MB  and  Beltsville.  MD, 
suburbs  in  the  greater  metropolitan  area 
of  Washington,  DC.  The  first  session  of 
this  meeting  will  be  held  in  the  facilities 
of  the  U.S.  Army  Adelphi  Laboratory 
Center  in  Adelphi,  MD  and  will  be 
closed  to  the  public.  The  second  session 
of  this  meeting  will  be  open  to  the  public 
and  will  be  held  in  the  facilities  of  the 
Holiday  Inn  Calverton  in  Beltsville,  MD 
on  August  29, 1991.  The  public  session 
will  begin  at  1  p.m.  and  end  at  5  p.m. 
The  address  of  the  Holiday  Inn 
Calverton  is  4095  Powder  Mill  Road. 
Beltsville.  MD. 

The  purpose  of  these  meetings  is  to 
discuss  technological  factors  involved  in 
developing  recommendations  to  the 
Secretary  of  Defense  on  consolidating, 
converting,  or  realigning  various 
laboratories  of  the  Department  of 
Defense.  The  agenda  for  the  meetings 
will  consist  of  discussions  of  issues 
related  to  future  military  research  and 
technology  development.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Director  of 
Defense  Research  and  Engineering  has 
determined,  in  vwiting,  that  the  public 
interest  requires  that  the  first  session  of 
this  meeting  be  closed  to  the  public 
because  this  session  will  be  concerned 
with  matters  listed  in  section  552(c)(l]  of 
Title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Dr.  Michael  Heeb, 
Executive  Secretary  to  the  DoD 
Advisory  Commission  on  Consolidation 
and  Conversion  of  Defense  Research 
and  Development  Laboratories,  5109 
Leesburg  Pike,  suite  317,  Falls  Church, 
VA  22041,  Phone  (703)  756-8969. 

Dated:  July  30, 1991. 
Linda  M.  Bynum, 

A  Iternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  91-18487  Filed  8-2-91;  8:45  am] 
BILUNO  CODE  W10-01-M 


DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  C  (Mainly 
Opto-Electronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 


DATES:  The  meeting  will  be  held  at  0900. 
Tuesday  and  Wednesday  August  27  and 
28,1991. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  One 
Crystal  Park,  suite  307.  Arlington. 
Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT 

Gerald  Weiss.  AGED  Secretariat.  2011 
Crystal  Drive,  suite  307.  Arlington. 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Avanced  Research  Projects  Agency  and 
the  Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  efTective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classifed  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  No.  92-463,  as  amended,  (5 
U.S.C.  App.  II  10(d](1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  July  29. 1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Office,  Department  of  Defense. 

(FR  Doc.  91-18430  Filed  8-2-91;  8:45  am] 

BtLUNO  CODE  3t10-01-M 


Defense  Science  Board  Task  Force  on 
Weapon  Development  and  Production 

Technology;  Meeting 

ACTION:  Change  in  Status  from  Closed  to 
Open  of  Advisory  Committee  Meeting 
Notice. 

SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Weapon 
Development  and  Production 
Technology  scheduled  for  11  to  23 
August,  1991,  originally  announced  as  a 
closed  meeting,  as  published  in  the 
Federal  Register  (vol.  56.  no.  111.  page 
26658.  Monday,  June  10, 1991.  FR  Doc. 
91-13671)  will  be  open  to  the  public 
except  for  a  session  from  1  p.m.  to  5 
p.m.,  Tuesday,  13  August,  1991,  which 
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shall  remain  closed.  In  all  other  respects 
the  ori^al  notice  remains  unchanged. 

Dated:  July  30. 1991. 
Linda  M.  Bynum, 

A  Itemate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doa  91-13439  Filed  fr-2-ei;  8:45  am] 

BIUJNQ  CODE  3aiO-01-M 


Department  of  ttie  Air  Force 

Intent  To  Prepare  an  Environn>enta> 
Impact  Statement  on  EF/F-1 1 1 
Realignment  at  Cannon  AFB,  NM 

The  United  States  Air  Force  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  the  actions 
associated  with  the  realignment  of  the 
27th  Tactical  Fighter  Wing  at  Cannon 
AFB,  NM.  There  are  three  actions 
associated  with  this  realignment.  In  mid 
1992.  the  wing  will  receive  25  EF-lllA 
aircraft  and  convert  from  59  F-lllD  to 
62  F-lllF  aircraft  Additionally,  18  F- 
lllG  will  retire  and  be  replaced  with  18 
F-lllE  aircraft  in  mid  1993.  Manpower 
authorizations  are  expected  to  increase 
by  303  full-time  mihtary  and  19  civilians 
by  mid  1993.  This  realignment  was 
announced  on  April  12, 1991  as  part  of  a 
comprehensive  package  prepared  for  the 
Defense  Base  Closure  and  Realignment 
Commission  by  the  Air  Force. 

This  EIS  will  focus  on  the  realignment 
impacts  taking  place  at  Cannon  AFB.  It 
will  analyze  the  local  environmental 
effects,  associated  with  the  27th  TFW 
realignment.  The  Air  Force  hopes  to 
have  this  EIS  completed  by  mid  1992. 

The  Air  Force  will  conduct  public 
acoping  meetings  to  determine  the  issues 
and  concerns  that  should  be  addressed 
in  the  EIS. 

Notice  of  the  time  and  place  of  the 
planned  scoping  meetings  will  be  made 
available  to  public  officials  and 
announced  in  the  news  media  where  the 
meetings  will  be  held. 

To  assure  the  Air  Force  will  have 
sufficient  time  to  consider  public  input 
on  issues  to  be  included  in  the  EIS. 
scoping  comments  should  be  forvarded 
to  the  addressee  listed  below  by  • 
September  6. 1991.  However,  the  Air 
Force  will  accept  comments  sent  to  the 
addressee  below  at  any  time  during  the 
environmental  impact  process. 

For  further  information  concerning 
realignment  of  the  27th  TFW  contact:  Ms 
Brenda  Cook.  HQ  TAC/DEVE,  Langley 
AFB,  VA  23665  or  telephone  (804)  764- 
7844. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  91-18486  FUed  8-2-91;  8:45  am] 

BILUNQ  CODE  MW^tHI 


Department  of  the  Army 

Freight  Tenders;  Procedural  Changes 
in  Receipt  and  Approval 

agency:  Military  Traffic  Management 
Command  (MTMC). 

ACTION:  Procedural  changes  in  the 
receipt  and  approval  of  DOD  Freight 
Tenders. 


summary:  Headquarters  MTMC  will 
transfer  the  Tender  Function  to 
Headquarters.  MTMC  Eastern  Area, 
Bayonne,  N.J.  All  carriers.  Motor,  Rail. 
Air.  Water,  and  Pipeline  must  submit 
their  tenders,  with  the  exception  of 
600.000  series  (negotiated  fenders),  to: 
Headquarters,  Mihtary  Traffic 
Management  Command,  Eastern  Area. 
ATTN:  MTEA-INS-T.  Room  142. 
Building  82.  Bayonne,  N.J.  07002-5302. 
Effective  date:  October  1, 1991. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  transfer  is  to  co-locate 
the  tender  receipt/approval  function 
with  the  CONUS  Freight  Management 
(CFM)  System.  This  will  enhance  the 
receipt  and  approval  of  tenders. 
lohn  O.  Roach.  II. 

Department  of  the  Army  Liaison  Officer  with 

the  Federal  Register. 

[FR  Doc  91-18451  Filed  S-2-fll;  8:45  am) 

BILUfM  CODE  371O-0e-« 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Grundy  Local  Protection  Plan, 
Grundy,  VA 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

action:  Notice  of  intent 


summary:  The  Huntington  District, 
currentiy  has  imderway  a  study  of 
potential  flood  damage  reduction 
alternatives  for  Grundy.  Virginia.  Levisa 
Fork  Basin  of  the  Big  Sandy  River 
Drainage,  as  authorized  by  section  202 
of  the  Energy  and  Water  Development 
Appropriation  Act  of  1981.  (Pub.  L.  96- 
367J.  The  possibiHty  of  significant 
environmental  and  socio-economic 
impacts  as  the  result  of  implementation 
of  these  potential  flood  damage 
alternatives,  necessitates  the 
preparation  of  a  Draft  Environmental 
Impact  Statement  (DEIS).  Consequently, 
the  Huntington  District  Engineer  has 
directed  the  preparation  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  Grundy.  Virginia.  Local 
Protection  Project 


FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  the  proposed  action 
and  DEIS  should  be  addressed  to:  Mr. 
Theodore  A.  Brown,  PD-S,  Phone:  (304) 
529-5644,  Mr.  Wallace  E.  Dean,  PD-B, 
Phone:  (304)  529-5712,  Planning  division. 
Huntington  District  Corps  of  Engineers, 
520  8th  Street,  Huntington.  West 
Virginia,  25701-2070. 
SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action:  Plan  3-A  the 
recommended  plan,  will  be  carried  out 
through  a  joint  venture  of  the  U.S.  Army 
Corps  of  Engineers,  Virginia  Department 
of  Transportation,  and  the  towrn  of 
Grundy. 

2.  Study  efforts  when  complete  will  be 
documented  in  a  Specific  Project  Report 
(SPR),  a  supplement  to  a  General  Plan, 
as  directed  and  authorized  by  section 
202  of  Public  Law  96-367.  The  study 
addresses  only  those  flooding  problems 
along  the  Levisa  Fork  and  Slate  Creek 
within  the  Grundy,  Virginia  corporation 
limits.  Study  alternatives  being 
considered  include  an  assessment  of  the 
following:  Comprehensive  flood  damage 
reduction  and  U.S.  Route  460  upgrading 
in  Grundy.  The  project  will  consist  of  (1) 
voluntary  floodproofing  and  floodplain 
evacuation  in  those  areas  not  for  the 
highway  right  of  way;  (2)  mandatory 
evacuation  structures  located  in  the 
highway  right  of  way  and  in  the 
floodplain;  (3)  construction  of  a  barrier 
wall  and  three-foot  parapet  wall  around 
Area  B,  which  includes  those  structures 
fronting  Main  Street  and  bound  by  Slate 
Creek  on  the  north  and  the 
mountainside  on  the  south;  (4) 
relocation  of  two  schools;  and  (5) 
preparation  of  a  floodsafe  site  bounded 
by  an  elevated  State  Route  83  and 
retaining  walls.  Area  C.  Additional 
Features  of  the  project  will  be  the 
establishment  of  greenbelt  along  the 
Levisa  Fork  between  U.S.  Route  460  and 
the  river,  and  the  opportunity  for 
commercial  redevelopment  on  a 
prepared  floodsafe  site.  Area  C. 

These  study  efforts  have  been 
discussed  at  numerous  pubhc  meeting 
and  workshops  with  concerned  area 
residents  during  the  period  June  1984  to 
present  the  most  recent  meeting  being  a 
Town  meeting  called  by  Congressman 
Boucher  on  May  31, 1991  to  provide  and 
update  the  area  representation  and 
residents. 

3.  a.  A  draft  SPR  containing  a 
summary  of  investigations  with  specific 
recommendations  is  currently  scheduled 
for  completion  by  February  1992  with  a 
final  report  to  be  completed  by  late  1992 
or  early  1993.  Public  involvement  will 
continue  throughout  this  final  phase  of 
study  in  the  form  of  workshops  and 
information  furnished  to  the  local  media. 


Federal,  state,  and  local  ag 
well  as  other  affected  and  i 
organizations  will  be  reque 
represented  at  all  schedule 
this  nature. 

b.  Several  potentially  sig 
impacts  have  been  identifi( 
have  been  designed  and  ar 
underway  to  assess  and  qu 
significance  of  each.  Potem 
significant  impacts  are:  (1) 
the  present  aquatic  and  ter 
resources;  (2)  Changes  in  li 
traditional  values;  (3)  socio 
impacts  and  any  other  sign 
impacts;  and  (4)  Cultural  re 
addition  to  the  above  impa 
significant  impact  developi 
the  study  will  also  be  anah 
presented  in  the  DEIS. 

c.  A  public  scoping  meet; 
conducted  at  Grundy,  Vii^gi 
the  latter  part  of  August  1£ 
additional  public  scoping  n 
anticipated  during  DEIS  de 

d.  The  DEIS  will  be  deve 
guidance,  requirements,  an 
CFR  1502.10.  Consultation  i 
conducted  with  the  U.S.  Fis 
Wildlife  Service  and  the  Er 
Protection  Agency  during  t 
process,  pursuant  to  the  re< 
the  Fish  and  Wildlife  Coon 
16  U.S.C  661  et  seq.  (Pub.  I 
Endangered  Species  Act  16 
et  seq.  (Pub.  L  93-205),  the 
Conservation  and  Recreatii 
and  State  Historical  Preser 
1966  (80  Stat  915)  (Pub.  L  8 
the  Preservation  of  Historic 
Archaeologic  Data  (88  Stat 
93-291)  and  EO  11593.  In  ac 
interest  groups  or  organiza 
included. 

4.  It  is  anticipated  that  th 
be  made  available  for  publ 
Fiscal  year  1992. 
|ohn  O.  Roach, 

Department  of  the  Army  Liaise 
the  Federal  Register. 
[FR  Doc.  91-18452  Filed  8-2-91 
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DEPARTMENT  OF  EDUCA 

Proposed  Information  Col 
Requests 

AGENCY:  Department  of  Edi 
ACTION:  Notice  of  proposed 
collection  requests. 

SUMMARY:  The  Director,  Of 
Information  Resources  Mai 
invites  comments  on  the  pr 
information  collection  requ 
required  by  the  Paperwork 
Act  of  1980. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  the  proposed  action 
and  DEIS  should  be  addressed  to:  Mr. 
Theodore  A.  Brown,  PD-S,  Phone:  (304) 
529-5644,  Mr.  Wallace  E.  Dean,  PD-B. 
Phone:  (304)  529-5712,  Planning  division. 
Huntington  District  Corps  of  Engineers, 
520  8th  Street.  Huntington.  West 
Virginia,  25701-2070. 
SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action:  Plan  3-A  the 
recommended  plan,  will  be  carried  out 
through  a  joint  venture  of  the  U.S.  Army 
Corps  of  Engineers.  Virginia  Department 
of  Transportation,  and  the  town  of 
Grundy. 

2.  Study  efforts  when  complete  will  be 
documented  in  a  Specific  Project  Report 
(SPR).  a  supplement  to  a  General  Plan, 
as  directed  and  authorized  by  section 
202  of  Public  Law  96-367.  The  study 
addresses  only  those  flooding  problems 
along  the  Levisa  Fork  and  Slate  Creek 
within  the  Grundy,  Virginia  corporation 
limits.  Study  alternatives  being 
considered  include  an  assessment  of  the 
following:  Comprehensive  flood  damage 
reduction  and  U.S.  Route  460  upgrading 
in  Grundy.  The  project  will  consist  of  (1) 
voluntary  floodproofing  and  floodplain 
evacuation  in  those  areas  not  for  tihe 
highway  right  of  way;  (2)  mandatory 
evacuation  structures  located  in  the 
highway  right  of  way  and  in  the 
floodplain;  (3)  construction  of  a  barrier 
wall  and  three-foot  parapet  wall  around 
Area  B,  which  includes  those  structures 
fronting  Main  Street  and  bound  by  Slate 
Creek  on  the  north  and  the 
mountainside  on  the  south;  (4) 
relocation  of  two  schools;  and  (5) 
preparation  of  a  floodsafe  site  bounded 
by  an  elevated  State  Route  83  and 
retaining  walls.  Area  C.  Additional 
Features  of  the  project  will  be  the 
establishment  of  greenbelt  along  the 
Levisa  Fork  between  U.S.  Route  460  and 
the  river,  and  the  opportunity  for 
commercial  redevelopment  on  a 
prepared  floodsafe  site.  Area  C. 

These  study  efforts  have  been 
discussed  at  numerous  public  meeting 
and  workshops  with  concerned  area 
residents  during  the  period  June  1984  to 
present,  the  most  recent  meeting  being  a 
Town  meeting  called  by  Congressman 
Boucher  on  May  31. 1991  to  provide  and 
update  the  area  representation  and 
residents. 

3.  a.  A  draft  SPR  containing  a 
summary  of  investigations  with  specific 
recommendations  is  currently  scheduled 
for  completion  by  February  1992  with  a 
final  report  to  be  completed  by  late  1992 
or  eariy  1993.  Public  involvement  will 
continue  throughout  this  final  phase  of 
study  in  the  form  of  workshops  and 
information  furnished  to  the  local  media. 


Federal,  state,  and  local  agencies  as 
well  as  other  affected  and  concerned 
organizations  will  be  requested  to  be 
represented  at  all  scheduled  meetings  of 
this  nature. 

b.  Several  potentially  significant 
impacts  have  been  identified.  Studies 
have  been  designed  and  are  presently 
underway  to  assess  and  qualify  the 
significance  of  each.  Potentially 
significant  impacts  are:  (1)  Impacts  on 
the  present  aquatic  and  terrestrial 
resources:  (2)  Changes  in  life  style  and 
traditional  values;  (3)  socio-economic 
impacts  and  any  other  significant 
impacts;  and  (4)  Cultural  resources.  In 
addition  to  the  above  impacts  any 
significant  impact  development  during 
the  study  will  also  be  analyzed  and 
presented  in  the  DEIS. 

c.  A  public  scoping  meeting  will  be 
conducted  at  Grundy,  Virginia,  during 
the  latter  part  of  August.  1990.  No 
additional  public  scoping  meetings  are 
anticipated  during  DEIS  development. 

d.  The  DEIS  will  be  developed  under 
guidance,  requirements,  and  format  in  40 
CFR  1502.10.  Consultation  will  be 
conducted  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  Environmental 
Protection  Agency  during  the  DEIS 
process,  pursuant  to  the  requirements  of 
the  Fish  and  Wildlife  Coordination  Act 
16  U.S.C  661  etseq.  (Pub.  L  85-624).  the 
Endangered  Species  Act  16  U.S.C.  1531 
et  seq.  (Pub.  L  93-205),  the  Heritage 
Conservation  and  Recreation  Service 
and  State  Historical  Preservation  Act  of 
1966  (80  Stat  915)  (Pub.  L  89-655),  and 
the  Preservation  of  Historic  and 
Archaeologic  Data  (88  Stat  174)  (Pub.  L. 
93-291)  and  EO  11593.  In  addition,  other 
interest  groups  or  organizations  will  be 
included. 

4.  It  is  anticipated  that  the  DEIS  will 
be  made  available  for  public  review  in 
Fiscal  year  1992. 
|ohn  O.  Roach, 

Department  of  the  Army  Liaison,  Officer  with 

the  Federai  Register. 

(FR  Doc.  91-18452  Filed  8-2-91;  8;45  am] 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  4. 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room.  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  P.  Liggett  (202J  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director.  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement  (2)  tide;  (3)  frequency  of 
collection;  (4)  the  affected  public;  (5) 
reporting  burden;  and/or  (6) 
recordkeeping  burden;  and  (7)  abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  July  30, 1991. 
Mary  P.  Liggett 

Acting  Director,  Office  of  Information 
Resources  Management. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Biermial  Performance  Report  for 
Drug-Free  Schools  and  Communities 
Act — State  Educational  Agencies. 

Frequency:  Biennially. 

Affected  Public:  State  or  local 
governments. 


Reporting  Burden: 

Responses;  57, 

Burden  Hours:  4,920. 
Recordkeeping  Burden: 

Recordkeepers:  0, 

Burden  Hours:  0. 

Abstract:  Information  about  programs 
funded  under  the  Drug-Free  Schools  and 
Communities  Act  must  be  submitted  to 
the  Department.  The  Department  will 
use  the  information  to  enhance  program 
management  and  use  it  as  a  tool  in 
considering  development  of  its 
reauthorization  proposal  for  the  Drug- 
Free  Schools  and  Communities  Act. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  Application  for  Grants  under  the 
Migrant  Education  Even  Start  Program 
(MEES)  Operated  by  State  Educational 
Agencies. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  50, 

Burden  Hours:  900. 
Recordkeeping  Burden: 

Recordkeepers:  0, 

Burden  Hours:  0. 

Abstract  This  form  will  be  used  by 
State  Educational  Agencies  to  apply  for 
funding  under  the  Migrant  Education 
Even  Start  Program.  The  Department 
uses  the  information  to  make  grant 
awards. 

Office  of  Postsecoodary  Education 

Type  of  Review:  Revision. 

Title:  Application  for  Grants  under  the 
Law  School  Clinical  Experience 
Program. 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 
Reporting  Burden: 

Responses:  91. 

Burden  Hours:  1.820. 
Recordkeeping  Burden: 

Recordkeepers:  0, 

Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
State  Educational  Agencies  to  apply  for 
grants  under  the  Law  School  Clinical 
Experience  Program.  Tlie  Department 
uses  the  information  to  make  grant 
awards. 

Office  of  Postsecoodary  Education 

Type  of  Review:  Reinstatement 
Title:  Application  for  Grants  under  the 
Patricia  Roberts  Harris  Graduate  and 
Professional  Study  Fellowship  ftogram. 
Frequency:  Annually. 


37208 


Affected  Public:  Non-profit 
institutions. 
Reporting  Burden: 

Responses:  250. 

Burden  Hours:  5,000. 
Recordkeeping  Burden: 

Recordkeepers:  0, 

Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
State  Educational  Agencies  to  apply  for 
funding  under  the  Patricia  Roberts 
Harris  Graduate  and  Professional  Study 
Fellowship  Program.  The  Department 
uses  the  information  to  make  grant 
awards. 

Office  of  Intergovernmental  and 
Interagency  Affairs 

Type  of  Review:  Revision. 

Title:  AMERICA  2000  Toil-Free 
Telephone  Service. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households. 
Reporting  Burden: 

Responses:  80,000, 

Burden  Hours:  6,400. 
Recordkeeping  Burden: 

Recordkeepers:  0, 

Burden  Hours:  0. 

Abstract:  This  toll-free  telephone 
service  is  used  by  the  general  pubhc  to 
obtain  information  packets  on  education 
issues.  The  Department  will  use  this 
information  to  help  individual  citizens 
become  active  in  the  development  of 
educational  initiatives  within  their 
communities. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Annual  Client  Assistant 
Program. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments;  Non-profit  institutions. 
Reporting  Burden: 

Responses:  57, 

Burden  Hours:  228. 
Recordkeeping  Burden: 

Recordkeepers:  0, 

Burden  Hours:  0. 

Abstract:  Using  this  report  the 
Department  evaluates  the  performance 
of  those  agencies  who  have  been 
designated  to  administer  the  Client 
Assistant  Program  (CAP)  and  provide 
assistance  in  informing  and  advising  all 
clients  and  client  applicants  of  the 
available  benefits  under  the 
Rehabilitation  Act  of  1973,  as  amended. 
The  Department  uses  the  information  to 
evaluate  the  program  and  make 
recommendations  to  the  Congress. 

[PR  Doc.  91-18459  Filed  8-2-91;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award  Intent  To 
Award  Grant  to  Energy  Education 
Services,  Inc. 

agency:  Department  of  Energy. 

action:  Notice  of  Non-Competitive 
Financial  Assistance  Award. 

summary:  The  Department  of  Energy 
.    announces  that  pursuant  to  10  CFR 
600.7(b)(2)(i)(A)  it  is  making  a  financial 
assistance  renewal  award  under  Grant 
Number  DE-FG01-90CE16031  to  Energy 
Education  Services,  Inc.,  for  purposes  of 
continuing  support  for  the  Leadership 
Training  Conferences  for  the  National 
Energy  Education  Development  (NEED) 
project.  This  grant  is  necessary  to 
continue  the  project  created  by  a  joint 
resolution  of  Congress  and  Presidential 
Proclamation.  The  NEED  project  will 
conduct  four  National  Leadership 
Training  Conferences  having  a  total 
estimated  cost  of  at  least  $142,000  with 
-  approximately  $40,000  being  provided 
by  the  Department  of  Energy  (DOE). 
This  project,  which  will  contribute 
significantly  to  the  energy  education  of 
the  public,  is  a  renewal  of  an  activity 
presently  being  funded  by  DOE  under 
Grant  Number  DE-FG01-90CE16031. 
Competition  would  have  a  significant 
adverse  eff'ect  on  the  activity  due  to  the 
applicant's  unique  previous  experience 
on  the  project  and  its  development  of  a 
specialized  network  of  coordinators  in 
approximately  25  states.  Any  other 
organization  would  not  be  able  to 
perform  at  the  level  required  by  the 
project. 

In  accordance  with  10  CFR 
600.7(b)(2)(i)(A),  it  has  been  determined 
that  the  activity  to  be  funded  is 
necessary  to  the  satisfactory  completion 
of  an  activity  presently  being  funded  by 
DOE  and  for  which  competition  for 
support  would  have  a  significant 
adverse  effect  on  completion  of  the 
activity.  The  anticipated  term  of  the 
proposed  grant  shall  be  eighteen  months 
from  the  effective  date  of  the  award. 

FOR  FURTHER  INFORMATION  CONTACT! 

U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  ATTN: 
Rose  Mason,  PR-322.2, 1000 
Independence  Ave..  SW.,  Washington, 
DC  20585. 
Thomas  S.  Keefe, 

Director.  Operations  Division  "B',  Office  of 

Placement  and  Administration. 

(FR  Doc.  91-18519  Filed  8-2-91;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EL91-46-000,  et  al.] 

Madison  Gas  and  Electric  Company,  et 
al.;  Electric  Rate,  Small  Power 
Production,  and  Interlocking 
Directorate  Filings 

July  29, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Madison  Gas  and  Electric  Company 

(Docket  No.  EL91-46-000] 

Take  notice  that  on  July  23, 1991. 
Madison  Gas  and  Electric  Company 
(Applicant),  133  S.  Blair  Street,  P.O.  Box 
1231.  Madison,  Wisconsin  53701-1231. 
filed  a  petition  in  Docket  No.  EL91-46- 
000  for  a  declaratory  order  concerning 
the  rights  of  the  parUes  under  the  Joint 
Power  Supply  Agreement  dated  July  26, 
1973.  between  Wisconsin  Power  and 
Light  Company.  Wisconsin  Public 
Service  Corporation,  and  Applicant,  as 
amended  (hereinafter  "JPSA").  all  as 
more  fully  set  forth  in  the  petition  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Applicant  states  that  it  specifically 
seeks  an  order  declaring  that  the  JPSA 
permits  each  of  the  three  parties  thereto 
to  transmit  power  and  energy  over  each 
segment  of  the  345  kV  line  jointly 
constructed  by  the  parties  pursuant  to 
the  JPSA — including  portions  of  the  line 
owned  by  one  of  the  other  parties — 
without  charge,  up  to  a  level 
corresponding  to  the  transmitting  party's 
share  of  output  in  the  jointly  owned  and 
operated  generating  units  identified  in 
the  JPSA.  Applicant  states  that  absent 
such  a  declaratory  order,  it  may  be 
required  to  pay  for  the  use  of  a 
transmission  network  in  which  it  has 
already  invested  heavily  as  part  of  an 
effort  to  achieve  joint  regional 
economies  for  the  benefit  of  all 
customers  of  the  three  utilities. 

Comment  date:  August  28. 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER91-551-000] 

Take  notice  that  on  July  23, 1991. 
Niagara  Mohawk  Power  Corporation 
("Niagara  Mohawk"),  tendered  for  filing, 
as  a  rate  schedule,  a  supplement 
agreement  between  Niagara  Mohawk 
and  Consolidated  Edison  Company  of 
New  York.  Inc.  ("Consolidated  Edison") 
dated  May  29. 1991. 

Niagara  presently  has  on  file  an 
agreement  with  Consolidated  Edison 
dated  April  1, 1979  last  amended 


September  28. 1988.  The  ori 
agreement  is  to  provide  tra; 
service  for  the  delivery  of  d 
power  and  energy  from  the 
Authority  of  the  State  of  Nj 
(PASNY)  to  Consolidated  E 
diversity  power  and  energy 
exchanged  by  PASNY  with 
Quebec.  This  agreement  is 
Niagara  Mohawk  Rate  Schf 
No.  113.  This  new  agreemei 
transmitted  as  a  supplemer 
existing  agreement  and  sup 
amends  Supplement  No.  11 

The  May  29. 1991  agreem 
a  supplement  to  the  origina 
revises  the  transmission  rai 
requests  a  waiver  of  the  Co 
prior  notice  requirements  ir 
allow  the  May  29. 1991  agre 
become  effective  April  1.  li 
Mohawk  states  that  Consol 
Edison  has  agreed  to  the  pr 
effective  date. 

Copies  of  the  filing  were 
Consolidated  Edison  and  ti 
Service  Commission  of  Nev 

Comment  date:  August  1( 
accordance  with  Standard  1 
at  the  end  of  this  nofice. 

3.  Niagara  Mohawk  Power 

(Docket  No.  ER91-552-000] 

Take  notice  that  on  July  2 
Niagara  Mohawk  Power  Cc 
("Niagara  Mohawk"),  tendt 
an  agreement  between  Niaj 
and  Consolidated  Edison  C 
New  York,  Inc.  ("Con  Ed"), 
certain  transmission  servia 
This  agreement  is  designate 
Mohawk  Power  Corpora tio: 
Schedule  FERC  No.  90.  This 
agreement  is  being  transmil 
supplement  to  the  existing  i 

Under  Rate  Schedule  No. 
delivers  Fitzpatrick  power  i 
between  the  New  York  Pov 
and  Con  Ed  Paragraph  2.3  c 
Schedule  No.  90.  as  amende 
28. 1980,  states  that  Niagart 
will  recalculate  the  annual 
rate  effective  September  1  ( 
for  the  ensuing  12-month  pe 
previous  year-end  data  and 
capital  data  as  determined 
York  State  Public  Service  C 
in  Niagara  Mohawk's  most 
electric  rate  proceeding.  Nii 
requests  an  effective  date  o 
1,1988. 

Copies  of  the  filing  were  i 
Consolidated  Edison  and  th 
Service  Commission  of  New 

Comment  date:  August  16 
accordance  with  Standard  1 
at  the  end  of  this  notice. 
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Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  EL91-46-000,  et  al.] 

Madison  Gas  and  Electric  Company,  et 
al.;  Electric  Rate,  Small  Power 
Production,  and  Interlocking 
Directorate  Filings 

July  29, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Madison  Gas  and  Electric  Company 

[Docket  No.  EL91 -46-000] 

Take  notice  that  on  July  23. 1991. 
Madison  Gas  and  Electric  Company 
(Applicant).  133  S.  Blair  Street,  P.O.  Box 
1231,  Madison,  Wisconsin  53701-1231. 
filed  a  petition  in  Docket  No.  EL91-46- 
000  for  a  declaratory  order  concerning 
the  rights  of  the  parties  under  the  Joint 
Power  Supply  Agreement  dated  July  26. 
1973.  between  Wisconsin  Power  and 
Light  Company.  Wisconsin  Public 
Service  Corporation,  and  Applicant,  as 
amended  (hereinafter  "JPSA").  all  as 
more  fully  set  forth  in  the  petition  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Applicant  states  that  it  specifically 
seeks  an  order  declaring  that  the  JPSA 
permits  each  of  the  three  parties  thereto 
to  transmit  power  and  energy  over  each 
segment  of  the  345  kV  line  jointly 
constructed  by  the  parties  pursuant  to 
the  JPSA — including  portions  of  the  line 
owned  by  one  of  the  other  parties — 
without  charge,  up  to  a  level 
corresponding  to  the  transmitting  party's 
share  of  output  in  the  jointly  owned  and 
operated  generating  units  identified  in 
the  JPSA.  Applicant  states  that  absent 
such  a  declaratory  order,  it  may  be 
required  to  pay  for  the  use  of  a 
transmission  network  in  which  it  has 
already  invested  heavily  as  part  of  an 
effort  to  achieve  joint  regional 
economies  for  the  benefit  of  all 
customers  of  the  three  utihties. 

Comment  date:  August  28. 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER91-551-000J 

Take  notice  that  on  July  23, 1991, 
Niagara  Mohawk  Power  Corporation 
("Niagara  Mohawk"),  tendered  for  filing, 
as  a  rate  schedule,  a  supplement 
agreement  between  Niagara  Mohawk 
and  Consolidated  Edison  Company  of 
New  York,  Inc.  ("Consolidated  Edison") 
dated  May  29. 1991. 

Niagara  presently  has  on  file  an 
agreement  with  Consolidated  Edison 
dated  April  1, 1979  last  amended 


September  28. 1988.  The  original 
agreement  is  to  provide  transmission 
service  for  the  delivery  of  diversity 
power  and  energy  from  the  Power 
Authority  of  the  State  of  New  York 
(PASNY)  to  Consolidated  Edison.  The 
diversity  power  and  energy  is  in  turn 
exchanged  by  PASNY  with  Hydro 
Quebec.  This  agreement  is  designated  as 
Niagara  Mohawk  Rate  Schedule  FERC 
No.  113.  This  new  agreement  is  being 
transmitted  as  a  supplement  to  the 
existing  agreement  and  supersedes  and 
amends  Supplement  No.  11. 

The  May  29, 1991  agreement,  which  is 
a  supplement  to  the  original  agreement, 
revises  the  transmission  rates.  Niagara 
requests  a  waiver  of  the  Commission's 
prior  notice  requirements  in  order  to 
allow  the  May  29, 1991  agreement  to 
become  effective  April  1, 1988.  Niagara 
Mohawk  states  that  Consohdated 
Edison  has  agreed  to  the  proposed 
effective  date. 

Copies  of  the  filing  were  served  upon 
Consolidated  Edison  and  the  Public 
Service  Commission  of  New  York. 

Comment  date:  August  16, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER91-S52-000) 

Take  notice  that  on  July  23. 1991. 
Niagara  Mohawk  Power  Corporation 
("Niagara  Mohawk"),  tendered  for  filing 
an  agreement  between  Niagara  Mohawk 
and  Consolidated  Edison  Company  of 
New  York,  Inc.  ("Con  Ed"),  providing  for 
certain  transmission  services  to  Con  Ed. 
This  agreement  is  designated  as  Niagara 
Mohawk  Power  Corporation  Rate 
Schedule  FERC  No.  90.  This  new 
agreement  is  being  transmitted  as  a 
supplement  to  the  existing  agreement. 

Under  Rate  Schedule  No.  90,  Niagara 
delivers  Fitzpatrick  power  and  energy 
between  the  New  York  Power  Authority 
and  Con  Ed  Paragraph  2.3  of  Rate 
Schedule  No.  90.  as  amended  on  August 
28, 1980.  states  that  Niagara  Mohawk 
will  recalculate  the  armual  fixed-charge 
rate  effective  September  1  of  each  year 
for  the  ensuing  12-month  period  using 
previous  year-end  data  and  cost  of 
capital  data  as  determined  by  the  New 
York  State  Public  Service  Commission 
in  Niagara  Mohawk's  most  recent  retail 
electric  rate  proceeding.  Niagara 
requests  an  effective  date  of  September 
1,1988. 

Copies  of  the  filing  were  served  upon 
Consolidated  Edison  and  the  Public 
Service  Commission  of  New  York. 

Comment  date:  August  16. 1991,  in 
accordance  vtdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Central  Power  and  Light  Company 
and  West  Texas  Utilities  Company 

[Docket  No.  ER91-55O-000J 

Take  notice  that  on  July  23, 1991. 
Central  Power  and  Light  Company 
("CPL")  and  West  Texas  Utilities 
Company  ("WTU")  tendered  for  filing: 

(1)  The  Oklaunion  Power  Transmission 
Services  Agreement  (Agreement)  dated 
as  of  December  24. 1988.  between  CPL. 
WTU  and  the  City  of  Brownsville. 
Texas,  operating  by  and  through  the 
Public  Utilities  Board  of  the  City  of 
Brownsville,  Texas  (Brownsville);  and 

(2)  revised  Master  ERCOT  Transmission 
Facility  Rate  Schedules  for  CPL  and 
WTU,  respectively. 

CPL  and  WTU  state  that  the 
Agreement  provides  for  the  transmission 
by  CPL  and  WTU  of  electric  power  and 
energy  to  which  Brownsville  is  entiUed 
by  virtue  of  its  undivided  ownership 
interest  in  Oklaunion  Unit  No.  1,  a  coal- 
fired  generating  station  located  in  the 
control  area  of  WTU,  operated  by  WTU 
and  owned  by  WTU.  CPL.  Brownsville, 
Public  Service  Company  of  Oklahoma 
and  the  Oklahoma  Municipal  Power 
Authority. 

WTU  and  CPL  further  state  that  by 
this  filing,  they  are  revising  their 
respective  Master  Rate  Schedules  to 
include  the  Agreement  on  the  list  of 
agreements  and  tariffs  to  which  the 
Master  Rate  Schedule  applies. 

CPL  and  WTU  request  that  the 
Agreement  be  permitted  to  become 
effective  as  of  December  24, 1986,  and 
therefore  has  requested  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  served  upon 
Brownsville  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

5.  Yoric  County  Solid  Waste  and  Refuse 
Authority 

[Docket  No.  QP8&-g20-002] 

On  July  23, 1991.  York  County  Solid 
Waste  and  Refuse  Authority  tendered 
for  filing  an  amendment  to  its  filing  in 
this  docket. 

I'he  amendment  clarifies  certain 
aspects  of  the  ownership  organizational 
structure  of  the  facility. 

Comment  date:  21  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 


DC  20426,  in  accordance  with  mles  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-18449  Filed  b-Z-m.  8:45  am] 

laailNO  CODE  t717-01-M 


[Docket  No.  TA91-1-31-005] 

Arkla  Energy  Resources;  HIing  of 
Revised  Tariff  Sheet  In  Compliance 
With  Commission  Order 

)uly  30, 1991. 

Take  notice  that  on  July  25, 1991, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Ific,  tendered  for  filing 
the  following  revised  tariff  sheet  to 
become  elective  April  1. 1991: 

2nd  Revised  Volume  No.  1 
2nd  Substitute  2nd  Revised  Original  Sheet 
No.  11 

AER  states  that  the  above  sheet  is 
being  filed  in  accordance  with  the 
Commission's  order  dated  July  3, 1991 
which  directed  AER  to  refile  its  April  1, 
1991  tariff  sheets  within  30  days  to 
reflect  the  recovery  of  its  gas  costs  in 
excess  of  the  threshold  of  the  past 
performance  test. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  6, 1991.  Protests  will 
be  considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loii  D.  Cashell 
Secretary. 
[FR  Doc.  91-18490  Filed  8-2-81;  8:45  am] 
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[Docket  No.  TM91-6-22-004] 

CNCr  Transmission  Corp.;  Rsport  at 
Refunds 

July  30,  1991. 

Take  notice  that  CNG  Transmission 
Corporation  (CNG),  on  July  19. 1991, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Conunission)  its  report  of  re&mds  as  a 
credit  to  its  April  1991  bills.  CNG  states 
that  the  report  is  being  made  pursuant  to 
the  Commission's  June  19, 1991,  order  in 
the  referenced  proceeding. 

CNG  states  that  the  refunds  are 
related  to  take-or-pay  amounts  flowed 
through  by  Texas  Gas  Transmission 
Corporation  in  its  Docket  No.  RP90-132. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
&25  North  Capitol  Street  NE., 
Washington.  DC  20426.  in  accordance 
with  rule  211  of  the  Commissions  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  August  6, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestanls  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.     . 
Lois  D.  CashcU, 
Secretary. 
[PR  Doc.  91-18488  Filed  8-2-91;  8:45  am] 

nUMM  CODE  e717-01-«l 


[Docket  No*.  6TV 1-3 1-000  and  G-280-002] 

Northern  Natural  Gn  Co^  FERC  Ortter 

No.  493  Filing 

July  30, 1991. 

Take  notice  that  on  July  23, 1991, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  certain 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  as  shown 
on  appendix  A  to  its  filing.  Northern 
requests  an  effective  date  of  July  23, 
1991. 

Northern  states  that  the  tariff  sheets 
are  filed  to  reflect  the  change  in 
corporate  name  to  Northern  Natural  Gas 
Company,  in  compliance  with  the 
Commission's  July  17, 1990,  order  in 
Docket  No.  G-28(HX)1,  et  aL  which 
granted  Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  authorization  to 
transfer  all  its  assets  and  operations  to 
Northern  Natiu'al  Gas  Company, 
effective  December  31, 1990. 

Northern  further  states  that  as  a  result 
of  this  filing.  Northern's  FERC  Gas 
Tariff,  Thirtf  Revised  Volume  No.  1  has 
been  filed  in  its  entirety  on  electronie 


medium  in  compliance  with  FERC  Order 
No.  493.  Northern  asserts  that  only 
minor  changes  have  been  maKie  to  the 
tariff  sheets,  such  as  corrections  in 
spelling  and  punctuation,  name  and 
address  changes,  etc 

Copies  of  this  filing  have  been  mailed 
,  to  each  of  Northern's  customers  and 
interested  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  must  be  filed  on  or  before 
August  9. 1991,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
[PR  Doc.  91-18489  Filed  8-2r«;  8:45  am) 

BIUING  COOe  (717-01-11 


[Docket  No.  IN86-6-007] 

Tennessee  Gas  Pipeline  Ca;  Report  of 
Refunds 

July  30, 1991. 

Take  notice  that  on  June  28, 1991, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  in  compliance  with  the 
Federal  Energy  Regulatory  Commission 
orders  issued  February  29, 1988  and 
April  27, 1988,  tendered  for  filing  with 
the  Commission  its  Report  of  Refunds 
reflecting  flow-through  to  its 
jurisdictional  sales  customers  of  the 
refund  received  from  Ozark  Gas 
Transmission  System  through  a  $0,005/ 
Mcf  credit  to  invoices  during  the  period 
of  May  1990  dirough  April  1991. 
pursuant  to  a  Stipulation  and  Consent 
agreement  approved  by  the  Commission 
in  the  above  docket  on  August  3, 1987. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  sales  customers  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 


filed  on  or  before  August  6. 1991. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-18491  Filed  8-2-91;  8:45  amj 
nujNa  COOE  sju-oi-m 


[Docket  Noe.  CP91-2433-000,  CP91-24S3- 
000] 

Tennessee  Gas  PIpeHne  Co.;  Requests 
Under  Btanket  Autttorlation 

July  29, 1991. 

Take  notice  that  on  July  23, 1991, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.  * 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  end  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  l^ 
Tennessee  and  is  summarized  in  the 
attached  appendix. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  [\&  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  %  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  date  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 


filing  a  protest,  the  insta 
be  treated  »   an  applical 


'  Tbeae  prior  notice  requMta  ace  not 
consolidated. 


Docket  ^k>.  (date  (Ned) 


CP91-2433-000 
(7-23-91)' 

CP91 -2483-000 
(7-23-«1)* 


■  OtfsNxe  Louisiana  and  o< 

*  As  amended. 

*  Tt)«  request  under  btankc 
Sectkxi  381.103  o(  the  Conynia 

*  The  request  under  t>>ank< 
Sectkx«  381.103  of  the  Commis: 


[FR  Doc  91-18448  Filed  8-2 
BILLmO  CODE  (717-01-M 

Office  of  Fossil  Energy 

[FE  Docket  Na  91-40-NQ] 

Southwest  Gas  Corp.;  A 
Blanicet  Auttiorlzation  t< 
Natural  Gas 

agency:  Office  of  Fossil 

Acnoic  Notice  of  applici 
blanket  authorization  to 
gas. 

summary:  The  Office  of 
(FE)  of  the  Department  o 
gives  notice  of  receipt  on 
an  apphcation  filed  by  Si 
Corporation  (Southwest) 
authorization  to  import  u 
365  Bcf  of  Canadian  natu 
two-year  term  beginning 
first  delivery.  Southwest 
existing  pipeline  facilitie 
transportation  of  the  imp 
Southwest  states  that  it  i 
within  two  weeks  after  d 
and  will  submit  quarterlj 
detailing  each  transactio 

The  apphcation  is  filed 
3  of  the  Natiu-al  Gas  Act 
Delegation  Order  Nos.  02 
0204-127.  Protests,  motio 
notices  of  intervention  ai 
comments  are  invited. 

dates:  Protests,  motions 
notices  of  intervention,  a 
requests  for  additional  pi 
written  comments  are  to 
address  listed  below  no  I 
p.m.,  eastern  time.  Septet 

ADDRESSES:  Office  of  Fui 
Fossil  Energy,  U.S.  Depai 
Energy,  Forrestal  Buildin; 


/  Monday,  August  5,  W91  /  Notices 
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:e  with  FERC  Order 
jerts  that  only 
been  made  to  the 
corrections  in 
tion,  name  and 

J  have  been  mailed 

>  customers  and 
ins. 

ig  to  be  heard  or  to 
}uld  file  a  motion  to 
t  with  the  Federal 
smmission,  825 
NE.,  Washington, 
nee  with  rules  214 
ission's  Rules  of 
re  (18  CFR  385.214 
1  motions  or 
I  on  or  before 
3ts  will  be 
mmission  in 
opriate  action  to  be 
rve  to  make 

>  the  proceeding, 
o  become  a  party 
intervene.  Copies 
[e  with  the 
available  for  public 


8-2-81;  8:45  am) 


n 

line  Co.;  Report  of 


June  28. 19»1. 
ne  Company 
iance  with  the 
atory  Commission 
y  29, 1988  and 
;d  for  filing  with 
sport  of  Refunds 
h  to  its 

istomers  of  the 
Ozark  Gas 
through  a  $0,005/ 
during  the  period 
^pril  1991. 
ion  and  Consent 
)y  the  Commission 
n  August  3, 1987. 
at  copies  of  the 
td  to  ail  of  its 
stomers  and 
)ry  commissions. 
;  to  protest  said 
test  with  the 
itory  Commission. 
fetNE., 

%  in  accordance 
nnmiesion's  Rules 
lure  (18  CFR 
ests  should  be 


filed  on  or  before  August  6, 1991. 

Protests  will  be  considered  by  the 

Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  ^le  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-18491  FQed  8-2-91;  8:45  am] 

nUJNa  CODE  (717-01-11 


[Docket  Nos.  CP91-2433-000,  CP91-24S3- 
000) 

TenneMee  Gas  Pipeline  Co.;  Requeete 
Under  Blanket  Autttofliation 

July  29, 1991. 

Take  notice  that  on  July  23, 1991, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection. ' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Tennessee  and  is  summarized  in  the 
attached  appendix. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  date  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 


filing  a  protest,  the  instant  request  shall       authorization  pursuant  to  section  7  of 
be  treated  »   an  appUcation  for  the  Natural  Gas  Act. 

Lob  D.  Cashell. 

Secretary. 


Docket  No.  (dste  Med) 

Shipper  name  (type) 

Peak  day, 

average  day. 
artnual  0th 

Reoeipl>  points 

type 

Retated  docket, 
start  update 

CP91-2433-000 
(7-23-ei)» 

CP91 -2483-000 

Diamond  Shamrock 

Offshore  Limrted 

Partnersh^)  (Producer). 
Exxon  Corporation 

(Producer). 

92.000 
92.000 

33,580,000 
80,000 
80,000 

29.200.000 

OlA,  OTX , 

OtA.  LA.  TX 

Vartous 

10-31-8S,»  IT, 
Intarruptible. 

3-17-88.*  rr. 

kiSarruptMe. 

ST91 -8388-000. 
6-1-89. 

ST91-9461-000. 
1-23-90. 

(7-23-91)* 

■  Offshore  Louisiana  and  offshore  Texas  are  shoiwn  as  OLA  and  OTX. 

*  As  amended. 

*  The  request  u.-tdor  blanket  authorizatton  was  tendered  for  filing  July  10.  1991   However,  the  required  fee  (18  CFR  381.207)  < 
Section  381  103  of  the  Commission's  Rules  provides  that  the  filino  date  Is  tf>e  date  on  whtch  the  fee  «  paid. 

*  The  request  under  btanket  authorization  was  tendered  for  tiling  July  16.  1981.  However,  the  required  lee  (18  CFR  381.207)  > 
Sectkx)  381.103  of  the  Commission's  Rules  provMes  that  the  filing  date  Is  the  date  on  which  the  fee  is  paid 


I  rM  paM  un«  Juty  23.  1991. 
I  not  paid  urtf  July  23.  1991. 


*  These  prior  notice  requests  ace  net 
consoiidated. 


[FR  Doa  91-18448  Filed  8-2-91;  8:45  am] 

MLUNO  CODE  (717-01-M 

Office  of  Fossil  Energy 

[FE  Docket  Na  91-40-NG] 

Souttmest  Gas  Corp.;  Application  for 
Blanket  Auttiorization  to  Import 
Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 

ACTION:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  June  4, 1991,  of 
an  application  filed  by  Southwest  Gas 
Corporation  (Southwest)  for  blanket 
authorization  to  import  up  to  a  total  of 
365  Bcf  of  Canadian  natural  gas  over  a 
two-year  term  beginning  on  the  date  of 
first  delivery.  Southwest  intends  to  use 
existing  pipeline  facilities  for  the 
transportation  of  the  imported  gas. 
Southwest  states  that  it  will  notify  DOE 
within  two  weeks  after  deUveries  begin 
and  will  submit  quarterly  reports 
detailing  each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procediu-es  and 
written  comments  are  to  be  filed  at  the 
address  hsted  below  no  later  than  4:30 
p.m.,  eastern  time.  September  4. 1991. 

ADDIIEME8:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F-056. 


FE-50, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Duke,  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F- 
094, 1000  Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586^590. 

Diane  Stubbs,  Office  of  Assistant 
general  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042, 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  586-6667. 

SUPPLEMENTARY  INFORMATION: 

Southwest,  a  corporation  organized 
under  the  laws  of  California,  vdth  its 
principal  place  of  business  in  Las  Vegas. 
Nevada,  is  a  local  distribution  company 
that  serves  residential,  commercial,  and 
industrial  customers  in  Nevada  and 
Northern  California.  Southwest  receives 
its  gas  supplies  in  southern  Nevada  and 
Arizona  horn  El  Paso  Natural  Gas 
Company,  while  it  receives  its  Northern 
Nevada  and  California  gas  supplies 
from  Northwest  Pipeline  (Dorporation 
(Northwest).  Northwest  delivers  gas  to 
Southwest  via  Paiute  Pipeline  Company 
(Paiute),  a  wholly  owned  subsidiary  of 
Southwest.  Paiute  would  function  solely 
as  a  transporter  on  behalf  of  Southwest 
under  the  proposed  import  arrangement 

Southwest  seeks  two-year  blanket 
authority  to  import  competitively  priced 
Canadian  natural  gas,  under  contracts  of 
two  years  or  less,  for  resale  to  its  end- 
use  customers  under  firm,  short-term  or 
best-efforts  types  of  arrangements. 
Southwest  states  that  U.S.  importing 
pipelines  would  generally  be  either 
Northwest  or  Pacific  Gas  Transmission 
and  that  supplies  would  come  from  a 
variety  of  Alberta  producers  which  have 
reserves  in  excess  of  their  contractual 
commitments. 


The  decision  on  this  import 
application  will  be  made  consistent  with 
D(DE'8  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  ia  in  the  pubUc 
interest  (49  FR  6684,  February  22, 1984). 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 
asserts  that  imports  made  under  this 
requested  arrangement  will  be 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion.  Southwest 
currently  holds  a  two-year  authorization 
to  import  up  to  6  Bcf  of  Canadian 
natiu-al  gas  from  date  of  first  dehvery 
under  DOE/ERA  Opinion  and  order  No. 
69  (Order  69, 1  ERA  70,581)  issued 
December  18, 1984.  This  import  authority 
has  not  b«»en  activated.  By  letter  on  June 
21, 1991,  Southwest  acknowledged  its 
authority  to  import  under  Order  69  and 
requested  that  the  DOE  vacate  that 
order  in  lieu  of  its  Jime  4, 1991,  blanket 
application  for  higher  volumes.  If  the 
DOE  grants  Southwest's  June  4, 1991, 
blanket  appUcation.  DOE  intends  to 
vacate  Order  69. 

NEPA  Compliance.  The  National 
Environmental  Pohcy  Act  (NEPA),  42 
U.S.C.  4321,  et  seq.,  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures,  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
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considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  aldiough 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedure,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  above  address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  he  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procediu>es  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed  Any  request 
for  a  cenference  should  demonstrate 
why  the  conference  would  niaterially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  induding  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.318.  ,      - 

A  copy  of  Southwest's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-956  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:36  p.m..  Moiuby  through 
Friday,  except  Federal  hohday*. 


Issued  in  Washington,  DC.  July  30, 1991. 
Clifford  P.  Tomaszewskii 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

[PR  Doc.  91-18520  Filed  8-2-91;  8:45  am] 

MUJNQ  COOE  MS0-01-M 


IFE  Docket  No.  91-18-NG] 

Tex/Con  Gas  Marketing  Co.;  Order 
Granting  Blanket  Authorization  To 
Export  Natural  Gas  to  Canada  and 
Mexico 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  an  order  granting 
blanket  authorization  to  export  natural 
gas  to  Canada  and  Mexico. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Tex/ 
Con  Gas  Marketing  Company  blanket 
authorization  to  export  up  to  73  Bcf  of 
U.S.  natural  gas  ta  Canada  and  Mexico 
over  a  two-year  period  beginning  on  the 
date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  room  3F- 
056  Forrestal  Building.  U.S.  Department 
of  Energy,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585,  (202)  586- 
9478.  The  docket  room  is  open  between 
the  hours  of  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

Issued  in  Washington,  DC,  on  July  30, 1991. 
CBKoid  P.  Tomannwald. 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[PR  Doc.  91-16521  Filed  8-2-91;  8:45  am) 

BIUJNO  COOE  MaiM)1-H 


[FE  Docfcot  No.  «1'-46-NG] 

Washington  Natural  Gas  Co.; 
AppHcation  for  Blanket  Authorization 
To  Import  Natural  Gas  From  Canada 

aoenct:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 


:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  10, 1991. 
of  an  aiqiUcation  filed  by  Washington 
Natural  Gas  Company  (Washington 
Natural)  for  blanket  authorization  to 
impart  from  Canada  up  to  50  Bcf  of 
natural  gas  over  a  two-year  term 
beginning  on  die  date  of  first  delivery 
after  November  30, 1991,  the  date 
Washington  Natural's  existing  blanket 


import  authority  expires  (1  FE  170,219). 
The  gas  would  be  purchased  from 
various  Canadian  suppliers  on  a  short- 
term  and  spot  market  basis  for  system 
supply.  Washington  Natural  intends  to 
use  existing  pipeline  facilities  for 
transportation  of  the  volumes  to  be 
imported.  No  new  construction  would  be 
involved. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  September  4, 1991. 

ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION: 

Allyson  C.  Reilly,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Btiilding,  room  3F-094,  FE-53, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-9394. 

Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-6687. 

8UPPLSMENTARV  MFORMATIONr 

Washington  Natural  is  a  Washingtoti 
State  corporation  and  has  its  principaf 
pleu:e  of  business  in  Seattle, 
Washington.  Washington  Natural 
proposes  to  import  Canadian  natural  gas 
on  an  intemiptible  basis  for  resale  in  its 
distribution  operation.  The  specific 
terms  of  each  import  and  sale,  including 
the  price  and  volumes,  would  be 
negotiated  on  an  individual  basis. 

In  support  of  its  application, 
Washington  Natural  asserts  that  the 
requested  extension  of  its  existing 
blanket  authorization  under  the  same 
terms  and  conditions  as  granted  in  its 
current  blanket  authorization  will  be  in 
the  public  interest. 

The  decision  on  the  application  for 
import^  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markete  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 


6684,  February  22, 1984).  ParU 
especially  those  that  may  opp 
application,  should  comment 
responses  on  the  issue  of 
competitiveness  as  set  forth  i 
policy  guidelines.  The  applict 
that  imports  made  under  this 
arrangement  will  be  competit 
opposing  the  arrangement  be. 
burden  of  overcoming  this  asi 

NEPA  Compliance.  The  Na 
Environment  Policy  Act  (NEP 
U.S.C.  4321  et  seq..  requires  C 
appropriate  consideration  to 
environmental  effects  of  its  p 
actions.  No  final  decision  wil 
in  this  proceeding  until  DOE  1 
NEPA  responsibilities. 

Public  Comment  Procedure 
response  to  this  notice,  any  p 
file  a  protest,  motion  to  inten 
notice  of  intervention,  as  app 
written  comments.  Any  perse 
to  become  a  party  to  the  proc 
to  have  the  written  comments 
considered  as  the  basis  for  ai 
on  the  application  must,  howi 
motion  to  intervene  or  notice 
intervention,  as  applicable.  T 
a  protest  with  respect  to  this 
will  not  serve  to  make  the  pre 
party  to  the  proceeding,  altho 
protests  and  comments  receii 
persons  who  are  not  parties  \ 
considered  in  determining  th« 
appropriate  action  to  be  take; 
application.  All  protests,  mot 
intervene,  notices  of  interven 
written  comments  must  meet 
requirements  that  are  specifi( 
regulations  in  10  CFR  part  59( 
motions  to  intervene,  notices 
intervention,  requests  for  add 
procedures,  and  written  comi 
should  be  filed  with  the  Offic 
Programs  at  the  above  addre: 

It  is  intended  that  a  decisio 
will  be  developed  on  the  appl 
through  responses  to  this  noti 
parties,  including  the  parties' 
comments  and  replies  thereto 


A.  Center  Fof  Study  and  Application  ( 
Developm«nt  (Renewal  of  KUCB-F( 

B.  Iowa  Acorn  Broadcastng  CorporaU 

C.  Minority  Convnunications,  inc. 


2.  Pursuant  to  section  309(e 
Communications  Act  of  1934, 
amended,  the  above  applicati 
been  designated  for  hearing  ii 
consohdated  proceeding  upoi 
following  issues: 
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import  authority  expires  (1  FE  1(70,219). 
The  gas  would  be  purchased  from 
various  Canadian  suppliers  on  a  short- 
term  and  spot  market  basis  for  system 
supply.  Washington  Natural  intends  to 
use  existing  pipeline  facilities  for 
transportation  of  the  volumes  to  be 
imported.  No  new  construction  would  be 
involved. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DikTEK  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  eastern  time,  September  4, 1991. 

ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue.  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION: 

Allyson  C.  Reilly,  Office  of  Fuels 
Programs,  Fossil  Energy.  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-094,  FE-53. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585,  (202)  58&-9394. 

Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14. 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586-6667. 

SUPPLEMENT ARV  MFORMATIONr 

Washington  Natural  is  a  Washington 
State  corporation  and  has  its  principal 
place  of  business  in  Seattle. 
Washington.  Washington  Natural 
proposes  to  import  Canadian  natural  gas 
on  an  interruptible  basis  for  resale  in  its 
distribution  operation.  The  specific 
terms  of  each  import  and  sale,  including 
the  price  and  volumes,  would  be 
negotiated  on  an  individual  basis. 

In  support  of  its  appUcation, 
Washington  Natural  asserts  that  the 
requested  extension  of  its  existing' 
blanket  authorization  under  the  same 
terms  and  conditions  as  granted  in  its 
current  blanket  authorization  will  be  in 
the  public  interest. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOFs  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 


6684,  February  22. 1984).  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  the  issue  of 
competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  imports  made  under  this 
arrangement  will  be  competitive.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

NEPA  Compliance.  The  National 
Environment  Policy  Act  (NEPA),  42 
U.S.C.  4321  et  seq.,  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  the  written  comments 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  above  address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 


Additional  procedures  vtrill  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Washington  Natural's 
application  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  room,  3F-056.  at  the 
above  address.  The  docket  room  is  open 
between  the  hours  of  6  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  hohdays. 

Issued  in  Washington,  DC,  July  30. 1991. 
Clifford  P.  Tomaszewski, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy- 
(FR  Doc.  91-18522  Filed  8-2-91:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3S7S-4] 

Postponemant  of  Op«n  Meeting  on 
August  8, 1991;  Technology  Innovation 
and  Economics  Committee  of  ttie 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT) 

Under  Public  Law  92463  (The  Federal 
Advisory  Committee  Act],  EPA  gives 
notice  of  the  postponement  of  the  first 
meeting  of  the  Industrial  Pollution 
Prevention  Focus  Group  of  the 
Technology  Innovation  and  Economics 
(TIE)  Committee.  The  TIE  Committee  is 
a  standing  committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT),  an 
advisory  committee  to  the  Administrator 
of  the  EPA  The  meeting  scheduled  to 
convene  August  8,  from  8:30  a.m.  to  5:00 
p.m.  at  the  Washington  Court  Hotel.  525 
New  Jersey  Avenue,  NW.,  Washington. 
DC  20001  has  been  postponed.  An 
alternative  meeting  date  will  be 
announced  as  soon  as  it  is  selected. 

Additional  information  may  be 
obtained  from  David  R.  Berg  or  Morris 
Altschuler  at  the  above  address,  by 
calling  202-382-3153,  or  by  written 
request  sent  by  fax  202-245-3882. 

Dated:  July  24. 1991. 
Robert  Hardakei, 

NACEPT  Designated  Federal  Official. 
[FR  Doc.  91-18511  Filed  8-2-91:  8:46  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidsted  Hearing 

1.  The  Commission  has  before  it  the 
following  applications  for  renewal  of 
license  of  Station  KUCB-FM.  Des 
Moines,  Iowa;  and  for  new  FM  stations 
at  Des  Moines,  Iowa. 


Applicant 

City/State 

File  No. 

MM 

Docket        FCC  No. 

No.       1 

A.  Center  For  Study  and  Aoolication  of  Black  Economic 

Om  Moirtes  Iowa 

BRH-9001 3IUA    

91-204 

91-197 

Developmer 
B  Iowa  Acorn 
C.  Minority  Co 

«  (Renewal  ot  KUCB-FM). 
Broadcasting  CorporaUoo 

Oe*  Moines,  Iowa 

BPED-B001 02MB - 

BPED-9001 16MA  

nununications.  Inc. _.._ 

Dn  Moines  Iowa       

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  apphcations  have 
been  designated  for  hearing  in  a 
consohdated  proceeding  upon  the 
following  issues: 


(a)  To  determine  whether  the  Center 
for  Study  and  Application  of  Black 
Economic  Development  has  been  inept 
in  its  operation  of  Station  KUCB-FM 
since  1979; 

(b)  To  determine  whether  the  Center 
for  Study  and  Application  of  Black 


Economic  Development  violated  i  73.561 
of  the  Commission's  Rules: 

(c)  To  determine  whether  the  Center 
for  Study  and  AppUcation  of  Black 
Economic  Development  misrepresented 
material  facts  to,  and/or  concealed 
material  facts  from,  the  Commissi  >n  in 
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connection  with  its  answer  to  Question 
6  of  its  instant  renewal  application; 

(d)  To  determine  the  current 
ownership  and  composition  of  the 
Center  for  Study  and  Application  of 
Black  Economic  Development  and  the 
ownership  and  composition  during  the 
license  term,  including  the  role  and 
participation  of  Charles  Knox,  and  the 
effect  thereof  on  the  Center's  basic 
qualifications  to  be  a  Commission 
licensee; 

(e)  To  determine  whether  control  of 
the  Center  for  Study  and  Application  of 
Black  Economic  Development  was 
transferred  without  Commission 
approval,  or  exercised  by  persons  not 
authorized  to  do  so,  in  violation  of 
section  310(d)  of  the  Communications 
Act  of  1934,  as  amended; 

(f)  To  determine  whether  the  Center 
for  Study  and  Application  of  Black 
Economic  Development  made  any 
misrepresentations  to  the  Commission 
or  lacked  candor  with  the  Commission 
as  to  the  true  officers  and  directors  of 
the  permittee  and  licensee,  and  whether 
the  Center  violated  S  73.3615  of  the 
Commission's  Rules; 

(g)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  issues  (a) 
through  (f),  supra,  whether  the  Center 
for  Study  and  Application  of  Black 
Economic  Development  is  basically 
qualified  to  be  a  Commission  licensee; 

(h)  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest; 
and 

(i)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

3.  A  copy  of  the  complete  FIDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 
230),  1919  M  Street,  NW.,  Washington. 
DC  20554.  The  complete  text  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Washington,  DC  20037 
(telephone  (202)  857-3800). 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretory. 

|FR  Doc.  gi-18424  Filed  8-2-91;  8:45  amj 

BtLUNQ  COOe  1712-01^ 


ACTION:  Order  designating  applications 
for  hearing. 

SUMMARY:  Cellular  application  is 
designated  for  hearing  for  possible  rule 
violations. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carmen  Borkowski,  Mobile  Services 
Division.  Common  Carrier  Bureau  (202) 
632-6450. 

SUPt>LEMENTARY  INFORMATION:  This  is  a 
summary  of  an  Order  Designating 
Application  for  Hearing  in  CC  Docket 
No.  91-142.  adopted  July  2, 1991  and 
released  July  12, 1991. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M  St. 
NW.,  Washington.  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center, 
(202)  452-1422, 1114  21st,  NW. 
Washington.  DC  20037. 

Summary  of  Order  Designating 
Application  for  Hearing 

The  Deputy  Chief.  Common  Carrier 
Bureau,  under  delegated  authority,  has 
designated  for  hearing  a  cellular  radio 
system  application.  The  applicant 
apparently  participated  in  an  agreement 
styled  as  "Mutual  Contingent  Risk 
Sharing  Agreement"  (Rish  Sharing 
Agreement).  The  hearing  has  been 
consolidated  with  the  previous  hearing 
designated  in  Algreg  Cellular 
Enginerring,  DA  91-589.  CC  Docket  No. 
91-142  (Com.  Car.  Bur.  May  29, 1991). 

Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  following  application  has 
been  designated  for  hearing  upon  the 
same  issues  as  in  Algreg,  DA  91-589,  8 
at  para.  42. 


Applicant 

RSA 

File  No. 

21s<C«ntury 
Cellular. 

Iowa  2-Union 
No.  413. 

10344-CL-P- 
413-A-89 

(CC  Docket  No.  91-142;  DA  91-843] 

Hearing  Designation  Order 

agency:  Federal  Communications 
Commission. 


Federal  Communications  Commission. 

Gerald  P.  Vauglian, 

Deputy  Chief  (Operation),  Common  Carrier 
Bureau. 

[FR  Doc.  91-18423  Filed  8-2-91:  8:45  amJ 
wujNo  cooe  crii-oi-M 


FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Reporting  Standard  Concerning  the 
Return  of  a  Loan  With  a  Partial 
Charge-Off  to  Accrual  Status 

agency:  Federal  Financial  Institutions 
Examination  Council. 

ACTION:  Withdrawal  of  proposal. 

summary:  On  March  18, 1991,  under  the 
auspices  of  the  Task  Forces  on 
Supervision  and  Reports  of  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  the 
Federal  Deposit  Insurance  Corporation 
(FDIC),  the  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB),  and  the 
Office  of  Thrift  Supervision  (OTS) 
(referred  to  as  the  "agencies"), 
published  in  the  Federal  Register  a 
request  for  public  comment  (56  FR 
11441)  on  a  proposal  relating  to 
nonaccrual  loans.  The  proposal  would 
establish  criteria  under  which  a 
federally  supervised  bank  or  savings 
association  ("depository  institution"), 
for  purposes  of  the  Reports  of  Condition 
and  Income  (Call  Reports)  or  Thrift 
Financial  Reports  (TFR).  would  be 
permitted  to  return  nonaccrual  loans 
with  partial  charge-o^s  of  principal  to 
accrual  status  without  first  recovering 
the  partial  charge-off  or  becoming  fully 
current  in  accordance  with  the 
contractual  loan  terms. 

The  agencies  have  reviewed  the 
eighty-three  letters  received  during  the 
comment  period  which  closed  May  2, 
1991.  A  summary  of  these  comments  is 
presented  in  section  III,  below.  The 
majority  of  comments  received  that 
disapproved  of  the  proposal  indicated 
concerns  that  the  proposal  was  not  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP)  and  a 
number  of  the  comments  expressed 
concerns  that  such  differences  with 
GAAP  in  the  area  of  nonaccrual  loans 
might  be  viewed  negatively  by  analysts 
and  other  users  of  depository  institution 
financial  reports.  While  noting  these 
concerns,  the  agencies  also  observed 
that  in  some  respects  where  the 
proposal  differed  from  GAAP,  the 
proposal  was  more  conservative  than 
GAAP.  At  the  same  time,  as  a 
longstanding  practice,  the  agencies  have 
attempted  to  minimize  differences 
between  regulatory  reporting 
requirements  and  GAAP. 

The  agencies  have  also  noted  that  the 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  and  the  Financial 
Accounting  Standards  Board  (FASB) 
have  projects  underway  which  will 


attempt  to  resolve  issues  rel 
income  recognition  on  nonai 
and  the  estimation  of  credit 
certain  loans  and  restructun 
In  consideration  of  those  c 
number  of  commentators  urj 
agencies  to  refrain  from  unil 
issuing  further  guidance,  sue 
proposal,  in  these  areas,  anc 
instead  with  these  rulemakii 
ensure  consistency  between 
reporting  requirements  and  ( 

Furthermore,  a  number  of 
potential  positive  impacts  at 
this  proposal  have  already  b 
accomplished  by  the  guidani 
by  the  agencies  in  their  Man 
joint  policy  statements  (e.g., 
recognition  of  interest  incom 
nonaccrual  loans,  criteria  foi 
of  formally  restructured  loar 
status,  suggested  enhanced  c 
relevant  quality  and  perform 
characteristics  of  nonaccrua 
disclosure  of  market  rate  res 
debt).  The  agencies  also  rect 
the  March  1. 1991  joint  polic; 
accomplished  this  within  the 
of  GAAP. 

In  light  of  these  consideral 
agencies  have  decided  that  t 
should  be  withdrawn.  In  kee 
the  joint  agency  policy  statei 
March  1, 1991,  the  agencies  > 
their  efforts  to  clarify  superv 
reporting  policies  for  deposil 
institutions.  In  this  regard,  th 
intend  to  work  with  the  priv< 
rulemaking  bodies  to  attemp 
a  consistent  and  objective  ac 
treatment  with  respect  to  the 
and  measurement  of  interest 
nonaccrual  loans  and  other  1 
borrowers  experiencing  final 
difficulties  and  other  issues  ( 
in  the  request  for  comment. 

EFFECnvi  date:  August  5, 11 

FOR  FURTHER  INFORMATION  C 
the  OCC:  Zane  D.  Blackburn 
Accountant,  or  William  J.  Le 
Accounting  Fellow  (202)  874- 
the  FDIC:  Robert  F.  Storch,  C 
Doris  L.  Marsh,  Examination 
Accounting  Section.  Divisior 
Supervision  (202)  898-8914.  / 
Rhoger  H.  Pugh,  Manager  (2C 
or  Gerald  A.  Edwards,  Jr.,  Pr 
Manager  (202)  452-2741,  Poli 
Development  Section,  Divisii 
Banking  Supervision  and  Rej 
the  OTS;  David  H.  Martens,  i 
Accountant  (202)  906-5646  oi 
Fishman,  Program  Manager  ( 
5672. 
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FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Reporting  Standard  Concerning  the 
Return  of  a  Loan  With  a  Partial 
Charge-Off  to  Accrual  Status 

agency:  Federal  Financial  Institutions 
Examination  Council. 

ACTION:  Withdrawal  of  proposal. 

summary:  On  March  18, 1991,  under  the 
auspices  of  the  Task  Forces  on 
Supervision  and  Reports  of  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  the 
Federal  Deposit  Insurance  Corporation 
(FDIC),  the  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB),  and  the 
Office  of  Thrift  Supervision  (OTS) 
(referred  to  as  the  "agencies"), 
published  in  the  Federal  Register  a 
request  for  public  comment  (56  FR 
11441)  on  a  proposal  relating  to 
nonaccrual  loans.  The  proposal  would 
establish  criteria  under  which  a 
federally  supervised  bank  or  savings 
association  ("depository  institution"), 
for  purposes  of  the  Reports  of  Condition 
and  Income  (Call  Reports)  or  Thrift 
Financial  Reports  (TFR).  would  be 
permitted  to  return  nonaccrual  loans 
with  partial  charge-offs  of  principal  to 
accrual  status  without  first  recovering 
the  partial  charge-off  or  becoming  fully 
current  in  accordance  with  the 
contractual  loan  terms. 

The  agencies  have  reviewed  the 
eighty-three  letters  received  during  the 
comment  period  which  closed  May  2, 
1991.  A  summary  of  these  comments  is 
presented  in  section  III.  below.  The 
majority  of  comments  received  that 
disapproved  of  the  proposal  indicated 
concerns  that  the  proposal  was  not  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP)  and  a 
number  of  the  comments  expressed 
concerns  that  such  differences  with 
GAAP  in  the  area  of  nonaccrual  loans 
might  be  viewed  negatively  by  analysts 
and  other  users  of  depository  institution 
financial  reports.  While  noting  these 
concerns,  the  agencies  also  observed 
that  in  some  respects  where  the 
proposal  differed  from  GAAP,  the 
proposal  was  more  conservative  than 
GAAP.  At  the  same  time,  as  a 
longstanding  practice,  the  agencies  have 
attempted  to  minimize  differences 
between  regulatory  reporting 
requirements  and  GAAP. 

The  agencies  have  also  noted  that  the 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  and  the  Financial 
Accounting  Standards  Board  (FASB) 
have  projects  underway  which  will 


attempt  to  resolve  issues  relating  to 
income  recognition  on  nonaccrual  loans 
and  the  estimation  of  credit  losses  on 
certain  loans  and  restructured  debt. 
In  consideration  of  those  efforts,  a 
number  of  commentators  urged  the 
agencies  to  refrain  from  unilaterally 
issuing  further  guidance,  such  as  the 
proposal,  in  these  areas,  and  to  work 
instead  with  these  rulemaking  bodies  to 
ensure  consistency  between  regulatory 
reporting  requirements  and  GAAP. 

Furthermore,  a  number  of  the 
potential  positive  impacts  attributed  to 
this  proposal  have  already  been 
accomplished  by  the  guidance  presented 
by  the  agencies  in  their  March  1, 1991 
joint  policy  statements  (e.g.,  cash  basis 
recognition  of  interest  income  on 
nonaccrual  loans,  criteria  for  restoration 
of  formally  restructured  loans  to  accrual 
status,  suggested  enhanced  disclosure  of 
relevant  quality  and  performance 
characteristics  of  nonaccrual  loans,  and 
disclosure  of  market  rate  restructured 
debt).  The  agencies  also  recognize  that 
the  March  1, 1991  joint  policy  statements 
accomplished  this  within  the  framework 
of  GAAP. 

In  light  of  these  considerations,  the 
agencies  have  decided  that  the  proposal 
should  be  withdrawn.  In  keeping  with 
the  joint  agency  policy  statements  of 
March  1, 1991,  the  agencies  will  continue 
their  efforts  to  clarify  supervisory  and 
reporting  policies  for  depository 
institutions.  In  this  regard,  the  agencies 
intend  to  work  with  the  private  sector 
rulemaking  bodies  to  attempt  to  develop 
a  consistent  and  objective  accounting 
treatment  with  respect  to  the  recognition 
and  measurement  of  interest  income  on 
nonaccrual  loans  and  other  loans  to 
borrowers  experiencing  financial 
difficulties  and  other  issues  considered 
in  the  request  for  comment. 

EFFECnvi  date:  August  5, 1991. 

FOR  FURTHER  INFORMATION  CONTACT:  At 

the  OCC:  Zane  D.  Blackburn.  Chief 
Accountant,  or  William  J.  Lewis, 
Accounting  Fellow  (202)  874-5180.  At 
the  FDIC:  Robert  F.  Storch,  Chief,  or 
Doris  L  Marsh.  Examination  Specialist, 
Accounting  Section.  Division  of 
Supervision  (202)  898-8914.  At  the  FRB: 
Rhoger  H.  Pugh,  Manager  (202)  728-5883, 
or  Gerald  A.  Edwards,  Jr.,  Project 
Manager  (202)  452-2741,  Policy 
Development  Section,  Division  of 
Banking  Supervision  and  Regulation.  At 
the  OTS:  David  H.  Martens.  Chief 
Accountant  (202)  906-5646  or  Robert  J. 
Fishman,  Program  Manager  (202)  90&- 
5672. 


SUPPLEMENTARY  INFORMATION: 
I.  Overview 

National  banks  and  federally  insured 
state-chartered  member  banks  and 
nonmember  banks  are  required  to  file 
quarterly  Call  Reports  with  the  OCC, 
FRB,  and  FDIC,  respectively.  Savings 
associations  are  required  to  file  Thrift 
Financial  Reports  with  the  OTS. 

The  bank  Call  Report  instructions 
provide  certain  requirements  for  a 
nonaccrual  loan  to  be  returned  to 
accrual  status.  These  instructions  state 
that  a  nonaccrual  asset  may  be  returned 
to  an  accrual  status  when  (1)  none  of  its 
principal  and  interest  is  due  and  unpaid, 
and  the  bank  expects  repayment  of  the 
remaining  contractual  principal  and 
interest,  or  (2)  when  it  otherwise 
becomes  well  secured  and  in  the 
process  of  collection  (emphasis  added), 
For  savings  associations,  the  TFR 
instructions  state  that,  in  order  for 
interest  to  be  accrued  on  a  loan,  its 
collection  must  be  probable. 

In  applying  these  requirements, 
amounts  due  and  expected  have  been 
based  on  the  loan's  contractual 
amounts.  Some  depository  institutions 
had  questioned  whether  the  remaining 
book  balance  (after  any  partial  loan 
charge-offs)  should  be  the  basis  for 
applying  these  requirements  in  certain 
circumstances.  These  institutions  asked 
whether  it  might  l>e  appropriate  to 
return  the  loan  to  accrual  status  in 
circimistances  where  a  suitable  charge- 
off  was  taken  and  the  full  collection  of 
the  remaining  book  value  of  the  loan  at 
a  market  rate  of  interest  was  expected. 

These  questions  arose  because  some 
institutions  believed  that  nonaccrual 
status  based  on  collectibility  under  the 
contractual  terms  was  not  necessarily 
the  most  relevant  indicator  of  expected 
earnings  on  recorded  loan  balances  in 
financial  statements  prepared  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP). 
Therefore,  these  institutions  suggested 
that  reporting  requirements  could  be 
developed  to  permit  the  return  of 
partially  charged-o^  loans  to  accrual 
status  in  certain  circumstances.  The 
agencies  were  willing  to  develop  and 
issue  the  proposal  (a  summary  of  which 
is  presented  in  section  II,  below) 
because,  in  many  respects,  the  proposed 
treatment  had  the  potential  to  improve 
the  quality  of  information  on  loans  to 
troubled  borrowers  that  is  presented  in 
financial  reports.  At  the  same  time,  the 
proposed  approach  would  also  have 
provided  potential  benefits  to  depository 
institutions  that  were  attempting  to 
work  with  borrgwers  experiencing 
financial  difficulties. 

While  in  some  respects  the  proposal 
may  not  have  used  the  same  approaches 


as  FASB  standards,  these  aspects  of  the 
proposal  were  not  viewed  by  the 
agencies  as  necessarily  unsound. 
Indeed,  in  some  respects,  the  proposal 
was  more  conservative  than  GAAP.  For 
example,  while  the  proposal  would  not 
have  used  the  same  approach  as 
required  by  Statement  of  Financial 
Accounting  Standards  No.  5. 
"Accounting  for  Contingencies"  {FAS  5). 
in  estimating  the  amount  of  loan  losses, 
the  proposal  would  result  in  the 
recognition  of  larger  loan  losses  than 
under  GAAP — thus  giving  a  more 
conservative  carrying  amount  for  the 
loan  to  which  the  reporting  treatment 
had  been  applied.  In  addition,  by 
requiring  the  discounting  of  probable 
future  cash  flows  on  a  loan  subject  to 
the  proposed  treatment  in  order  to 
estimate  loan  losses  and  accrue  interest 
at  a  market  rate,  the  proposal  is  again 
more  conservative  that  GAAP.  In 
particular,  it  is  more  conservative  than 
Statement  of  Financial  Accounting 
Standards  No.  15.  "Accounting  by 
Debtors  and  Creditors  for  Troubled  Debt 
Restructurings"  (FAS  15),  which  does 
not  utilize  present  value  calculations  to 
estimate  losses  on  restructured  debt 
Furthermore,  the  disclosures  set  forth  in 
the  proposal  present  a  reconciliation  of 
loans  subject  to  the  proposed  reporting 
treatment,  and  related  income  and  loss 
items,  that  provide  more  extensive 
information  in  financial  report 
disclosures  than  is  required  under 
GAAP.  The  agencies  beheved  that  these 
extensive  disclosures  might  mitigate  any 
inherent  differences  in  reporting 
treatment  which  might  otherwise  arise 
from  the  optional  application  feature  of 
the  proposal. 

While  providing  for  more 
conservative  loan  loss  recognition 
criteria  and  enhanced  disclosures  of 
loans  to  troubled  borrowers,  the 
proposal  would  also  provide  certain 
benefits  to  depository  institutions. 
Depository  institutions  had  indicated 
that  analysts  and  other  financial 
statement  users  had  made  the  reported 
levels  of  nonaccrual  loans  an 
inappropriate  indicator  of  future  losses 
and  of  the  appropriate  level  for  the 
allowance  for  loan  and  lease  losses 
(ALLL).  Advocates  of  the  proposal, 
therefore,  had  argued  that,  while  the 
proposal  would  result  in  the  recognition 
of  loan  losses  (i.e.,  for  the  portions  of  the 
loans  which  were  charged-ofl^,  the 
proposal  would  also  benefit  financial 
institutions  by  reducing  the  reported 
levels  of  nonaccrual  loans  and,  perhaps, 
the  level  of  the  ALLL  that  analysts 
would  expect  institutions  to  maintain. 
The  extensive  charge-offs  required  by 
the  proposal  for  qualifying  loans  would 


37216 


Federal  Register  /  Vol.  56.  No.  150  /  Monday,  August  5,  1991  /  Notices 


Fedc 


cleanse  those  loans  of  estimated  losses 
and,  in  effect,  obviate  the  need  far 
attribution  of  the  ALLL  to  those  loans. 

Furthermore,  it  was  argued  that  the 
proposal  would  permit  an  institution  to 
avoid  formal  restructuring  of  the 
troubled  debt,  thus  reducing  the  risk  that 
through  the  renegotiation  process 
borrowers  might  be  able  to  relieve 
themselves  of  the  obligation  to  repay  the 
fall  contractual  amount  of  the  loan. 
Finally,  by  making  the  proposed 
treatment  optional,  it  was  argued,  the 
management  of  Randal  institutions 
could  utilize  this  technique  as  an 
additional  approach  for  solving  difficult 
problem  loan  situations. 

Although  some  commenters 
recognized  that  certain  aspects  of  the 
proposal  were  more  conservative  than 
GAAP,  a  number  of  commenters 
indicated  reluctance  to  have  any 
differences  between  regulatory  reporting 
standards  and  GAAP,  hi  partioilar, 
some  commenters  indicated  concern 
that  such  differences  in  the  area  of 
nonaccrual  loans  might  be  viewed  as 
liberal  regulatory  standards  by  analysts 
and  other  users  of  finaiKial  statements, 
thus  reducing  the  credibility  of  the 
financial  reports  of  depository 
institutions. 

Furthermore,  the  agencies  recognize 
that  the  FASB  and  AICPA  have  projects 
underway  which  will  attempt  to  resolve 
some  of  the  issues  addressed  by  the 
proposal.  These  projects  are  expected  to 
address  the  use  of  present  value 
calculations  in  determining  loan  loss 
reserves  and  losses  from  certain 
troubled  debt  restructurings,  and  to 
determine  appropriate  methods  for 
recognizing  interest  income  on  loans, 
including  nonaccrual  loans.  The 
agencies  have  had  discussions  with  the 
FASB  and  AICPA  regarding  these 
projects  and  the  prospects  for  these 
projects  to  result  in  standards  that  will 
address  these  issues. 

The  agencies  also  agree  that  the 
adoption  of  this  pn-oposed  reporting 
treatment  for  regulatory  purposes  would 
provide  limited  benefits  to  depository 
instihjtions  if  it  were  not  viewed  as 
acceptable  in  public  Hnancial 
statements  prepared  in  accordance  *vith 
GAAP.  Furthermore,  the  objectives  of 
the  agencies  and  those  of  the  depository 
institutions  advocating  the  proposal 
would  not  be  achieved  if  the  proposal 
were  modified  to  bring  it  into  confonnity 
with  GAAP,  particularly  in  view  of  the 
fact  that  GAAP  standards  may  be 
revised  by  projects  of  the  AICPA  and 
FASB  that  were  mentioned  above. 

Moreover,  the  agencies'  March  1. 1991 
joint  pobcy  statements  present  certain 
regulatory  reporting  policies  regarding 
nonaccrual  assets  and  restructured  debt 


that  are  consistent  with  GAAP  and  that, 
when  taken  together,  provide  many  of 
the  potential  positive  effects  that  would 
have  been  provided  by  the  proposed 
reporting  standard.  For  example,  the 
interagency  poUcy  indicates  that  cash 
basis  recognition  of  interest  income  on 
nonaccrual  loans  Is  permitted  when  the 
loan's  remaining  book  balance  is  fully 
collectible.  Thus,  when  this  criterion  is 
met,  partial  charge-offs  do  not  have  to 
be  recovered  before  cash  basis  interest 
income  recognition  can  begin.  The  joint 
statements  also  included  a  suggested 
format  for  enhanced  disclosure  of 
attributes  of  nonaccrual  loans,  including 
cash  basis  interest  and  recoveries 
recorded,  charge-ofh  taken  and  the 
segregation  of  those  loans  which  are 
suDstantialty  perfonnbig  relative  to 
contractual  terms. 

Another  issue  that  the  joint  policies 
clarified  was  that  nonaccrual  assets  that 
have  been  formally  restructured  under 
FAS  16  may  be  restored  to  accrual 
status  when  certain  conditions  are  met 
without  first  having  to  demoirstrate 
pajmient  performance  for  a  period  after 
the  date  of  the  restructuring.  Fmally,  the 
joint  policies  indicated  that  market  rate 
restructured  debt  need  not  be  disclosed 
as  a  FAS  15  restructuring  in  years  after 
the  year  of  restructuring. 

In  light  of  these  considerations,  and 
particularly  the  benefits  already 
provided  to  depository  institutions  by 
the  March  1  joint  agency  policies,  the 
agencies  have  decided  that  the  FFIEC 
proposal  should  be  withdrawn.  The 
agencies  will  continue  to  work  with  the 
FASB  and  the  AICPA  as  tiiese 
organizations  attempt  to  develop 
standards  that  will  address  income 
recognition  and  credit  losses  on  loans  to 
borrowers  experiencing  financial 
difficulties. 

II.  Summary  of  Proposal 

The  proposed  reporting  treatment  was 
contemplated  principally  for  collateral 
dependent  loans  that  have  been  placed 
on  nonaccrual  status.  However,  other 
loans  for  which  the  primary  source  of 
repayment  was  a  dedicated  and  reatUy 
determinable  stream  of  cash  flows  mi^t 
have  qualified  for  this  reporting 
treatment  subject  to  supervisory  review 
during  the  examination  process. 

Under  the  proposal,  a  nonaccrual  loan 
that  had  demonstrated  substantial,  but 
less  than  required,  contractual 
repayment  performance  would  have 
been  eli^is  for  return  to  accrual  status 
when  all  of  the  following  criteria  were 
met: 

(1)  The  borrower  continued  to  retain 
control  of  any  associated  collateral  and 
the  loan  was  not  an  insubstance 
foreclosure. 


(2)  The  loan  had  been  reduced  through 
a  charge-off  to  a  balance  that  would 
have  the  characteristics  of  a  good  loan 
paying  interest  at  a  market  rate  (i.e.,  that 
rate  which  the  depository  institution 
would  require  for  a  new  loan  of  the 
same  type  with  comparable  terras  and 
credit  risk).  Indicators  of  a  good  loan 
would  have  included  prudent  loan-to- 
value  ratios  and  adequate  cash  flow 
support  similar  to  that  which  would  be 
required  by  the  depository  institution  for 
a  new  loan  under  its  normal 
underwriting  standards.  Consequently, 
the  book  value  of  the  loan  following  the 
charge-off  would  be  less  than  the 
present  value  of  the  total  expected  cash 
flows,  in  order  to  provide  cash  flow 
support  consistent  with  prudent 
underwriting  standards. 

(3)  The  amount  and  timing  of 
collections  would  have  to  have  been 
reasonably  estimable.  Further,  the 
amount  and  timing  of  anticipated  cash 
flows  would  have  to  have  been 
sufficient  to  cover  the  expected  lower 
level  of  debt  service  (i.e.,  the  reduced 
principal  and  interest  payments]  on  the 
remaining  recorded  loan  balance  and 
demonstrate  that  the  borrower  would  be 
able  to  fully  repay  the  reduced  loan 
balance  plus  interest  over  a  reasonable 
period  of  time. 

(4)  The  borrower  would  have  to  have 
performed  for  a  sustained  period  at  the 
level  necessary  to  service  the  reduced 
principal  and  interest  payments  on  the 
remaining  loan  balance. 

Under  the  proposal,  only  once  during 
the  life  of  a  loan  relationship  could  a 
nonaccrual  loan  have  been  reduced 
through  a  charge-off  to  a  balance  that 
could  have  been  returned  to  accrual 
status.  Interest  income  would  have  been 
accrued  at  the  market  interest  rate  used 
in  the  second  criterion,  above.  Cash 
interest  receipts  in  excess  of  that 
required  to  amortize  the  recorded  loan 
balance  at  this  maricet  rate  would  have 
been  recorded  as  recoveries  of  charge- 
offs  and  thereafter  as  interest  income. 

If  a  loan  that  had  been  returned  to 
accrual  status  under  the  proposed 
reporting  treatment  failed  to  perform  in 
accordance  with  the  criteria  for 
adoption  of  tiiis  reporting  treatment,  but 
no  fiirtber  charge-off  was  necessary,  the 
loan  would  have  been  returned  to 
nonaccrual  status.  Also,  when  a  loan 
met  the  existing  Call  Report  or  TFR 
oonaccruai  criteria  appKed  to  the 
remaining  book  balance  and  related 
debt  service,  the  loan  would  have  been 
placed  on  nonaccrual  status. 

Additionally.  Call  Report  and  TFR 
disclosure  would  have  been  required  of 
the  loan  as  partially  charged-off  and 
accruing  interest  at  a  market  rate  until 


such  time  as  it  became  con 
current,  was  paid  in  full.~~m 
to  return  to  nonaccrual  sta< 

m.  Summary  of  Commenti 

The  FFIEC  received  83  U 
responding  to  the  proposec 
The  respondents  could  gen 
categorized  as  follows: 

II 
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(2)  The  loan  had  been  reduced  through 
a  charge-off  to  a  balance  that  would 
have  the  characteristics  of  a  good  loan 
paying  interest  at  a  market  rate  (i.e.,  that 
rate  which  the  depository  institution 
would  require  for  a  new  loan  of  the 
same  type  with  comparable  terms  and 
credit  risk].  Indicators  of  a  good  loan 
would  have  included  prudent  loan-to- 
value  ratios  and  adequate  cash  flow 
support  similar  to  that  which  would  be 
required  by  the  depository  institution  for 
a  new  loan  under  its  normal 
underwriting  standards.  Consequently, 
the  book  value  of  the  loan  following  the 
charge-off  would  be  less  than  the 
present  value  of  the  total  expected  cash 
flows,  in  order  to  provide  cash  flow 
support  consistent  with  prudent 
undenwriting  standards. 

(3)  The  amount  and  timing  of 
collections  would  have  to  have  been 
reasonably  estimable.  Further,  the 
amotint  and  timing  of  anticipated  cash 
flows  would  have  to  have  been 
sufficient  to  cover  the  expected  lower 
level  of  debt  service  (i.e.,  the  reduced 
principal  and  interest  payments]  on  the 
remaining  recorded  loan  balance  and 
demonstrate  that  the  borrower  would  be 
able  to  fully  repay  the  reduced  loan 
balance  plus  interest  over  a  reasonable 
period  of  time. 

(4]  The  borrower  would  have  to  have 
performed  for  a  sustained  period  at  the 
level  necessary  to  service  the  reduced 
principal  and  interest  payments  on  the 
remaining  loan  balance. 

Under  the  proposal,  only  once  during 
the  life  of  a  loan  relationship  could  a 
nonaccrual  loan  have  been  reduced 
through  a  charge-off  to  a  balance  that 
could  have  been  returned  to  accrual 
status.  Interest  income  would  have  been 
accrued  at  the  market  interest  rate  used 
in  the  second  criterion,  above.  Cash 
interest  receipts  in  excess  of  that 
required  to  amortize  the  recorded  loan 
balance  at  this  maricet  rate  would  have 
been  recorded  as  recoveries  of  charge- 
offs  and  thereafter  as  interest  income. 

If  a  loan  that  had  been  returned  to 
accrual  status  under  the  proposed 
reporting  treatment  failed  to  perform  in 
accordance  with  the  criteria  for 
adoption  of  this  reporting  treatment,  but 
no  farther  charge-off  was  necessary,  the 
loan  would  have  been  returned  to 
nonaccrual  status.  Also,  when  a  loan 
met  the  existing  Call  Report  or  TFR 
nonaccrual  criteria  applied  to  the 
remaining  book  balance  and  related 
debt  service,  the  loan  would  have  been 
placed  on  nonaccrual  status. 

Additionally.  Call  Report  and  TFR 
disclosure  would  have  been  required  of 
the  loan  as  partially  charged-off  and 
accruing  interest  at  a  market  rate  until 


such  time  as  it  became  contractually 
current,  was  paid  in  fuU.^er  was  required 
to  retiun  to  nonaccrual  status. 

III.  Sununary  of  Comments  Received 

The  FFIEC  received  83  letters 
responding  to  the  proposed  accounting. 
The  respondents  could  generally  be 
categorized  as  follows: 

Financial  institutions SO 

Financial  institutions  industry  groups 8 

Public  accounting  firms 5 

Real  estate  industry  groups 4 

Members  of  Congress 3 

Accounting  rulemaking  bodies  (FASB  & 

AICPA) 2 

Depository      institutions      supervisory 

agencies................ ~.~~ 2 

Others ....„ 2 

General  Accounting  Office 1 


Thirty-six  respondents  implicitly  or 
explicitly  agreed  with  the  proposal, 
some  with  suggested  modincations. 
Twenty-two  of  those  supporting  the 
proposal  did  not  address  whether  the 
proposal  was  in  conformity  with  GAAP. 
One  acknowledged  that  there  were 
issues  relative  to  the  proposal's 
conformity  with  GAAP  but  approved  the 
proposal  on  the  condition  they  were 
resolved.  Of  the  thirteen  who  did  take  a 
position  on  whether  the  proposal  was 
acceptable  under  GAAP,  three  stated 
that  GAAP  should  be  changed  to 
incorporate  this  proposal.  Three  others 
stated  that  the  proposal  was  in 
conformity  with  GAAP  without 
providing  technical  argimients  to 
support  their  conclusions.  The  remaining 
seven  provided  various  interpretations 
of  GAAP  and/or  suggested  significant 
modiftcations  of  the  proposal  to  make  it 
acceptable  imder  GAAP. 

Forty-two  respondents  disagreed  with 
the  proposal,  eight  of  whom  stated  that 
they  agreed  with  the  premise  of  the 
proposal  but  could  not  accept  the 
proposal  without  substantial 
modification  due  to  signiftcant  concerns 
about  its  acceptability  under  GAAP. 
Twenty-nine  of  these  forty-two 
respondents  indicated  the  proposal  was 
not  in  accordance  with  GAAP.  Another 
three  said  the  proposal  did  not  represent 
conservative  accounting.  Three 
respondents  indicated  the  proposal 
would  have  limited  benefit  and 
apphcability  given  the  stringent  criteria 
for  eligibility.  Three  disagreed  on  the 
premise  that  the  proposed  treatment 
would  misrepresent  an  institution's 
condition  and  performance.  Two 
believed  it  would  diminish  the 
credibility  of  Hnancial  reporting  of 
depository  institutions.  Two  dissented 
primarily  on  the  basis  of  the  regulatory 


reporting  burden  which  they  asserted 
the  proposal  created. 

The  overall  conclusions  of  five 
commenters  were  unclear.  Two  of  these 
commenters  each  addressed  two 
technical  aspects  of  the  proposal's 
requirements.  Another  raised  for  the 
agencies,  consideration  the  effects  that 
adoption  would  have  on  entities  who 
provide  data  services  to  banks.  Another 
addressed  only  the  tax  treatment  of 
nonaccrual  loans.  Finally,  the  other 
voiced  support  for  the  proposal  while 
also  highlighting  its  limited  applicability 
and  inherent  differences  from  GAAP. 

Commenters  who  believed  the 
proposal  to  be  at  variance  with  GAAP 
typically  cited  one  or  two  principal 
reasons.  First  the  proposal's  prescribed 
method  for  determining  the  charge-off 
necessary  to  adopt  the  proposed 
reporting  treatment  was  deemed 
inconsistent  with  established  principles 
for  recognizing  and  measuring  loan 
losses.  FAS  5  establishes  the  generally 
accepted  standards  for  loss  recognition. 
While  viewed  by  the  agencies  as  more 
conservative  than  FAS  5,  the  proposal's 
methodology  would  be  applied  to  an 
institution's  better  nonaccrual  loans, 
while  those  that  did  not  have  readily 
determinable  cash  flows  would  be 
recorded  using  the  existing,  less 
conservative  standards.  Second, 
commenters  took  exception  to  the  fact 
that  application  of  the  proposed 
standard  was  optional.  Commenters 
noted  that  GAAP  generally  does  not 
allow  for  the  application  of  different 
standards  to  similar  transactions  and 
assets. 

The  agencies  found  these  arguments 
concerning  the  proposal's  lack  of 
conformity  with  GAAP  to  be  persuasive. 
The  agencies  further  concluded  that  the 
changes  to  the  proposal  that  would  be 
needed  to  bring  it  into  conformity  with 
GAAP  would  not  be  likely  to  improve 
the  quality  of  ftnancial  reporting  or 
contribute  to  an  environment  in  which 
depository  institutions  would  make 
credit  available  to  creditworthy 
borrowers  and  work  with  troubled 
borrowers — which  were  important 
objectives  behind  the  development  of 
the  proposal. 

Additionally,  at  least  thirty 
respondents,  both  among  those  who 
agreed  with  and  those  who  rejected  the 
proposal,  explicitly  indicated  that  the 
applicabihty  of  the  proposal  would  be 
limited  by  GAAPs  existing  rules  for 
insubstance  foreclosure  (ISF) 
accounting,  as  those  rule  are  cuirenUy 
apphed.  Seven  respondents  implored  the 
agencies  to  "fix"  the  ISF  rules.  The 
agencies  are  not  in  a  position  to 
unilaterally  amend  these  rules  as  they 
are  contained  in  GAAP  which  are 


established  by  the  private  sector. 
However,  staffs  at  the  agencies  have 
begim  discussions  with  the  staff  of  the 
Securities  and  Exchange  Commission  to 
address  whether  the  current  ISF  rules 
are  being  applied  as  intended  by  those 
who  developed  them  and  the  agencies 
will  work  to  the  extent  necessary  with 
the  GAAP  standard  setters  to  promote 
consistent  application. 

In  addition,  some  respondents  said 
the  standard  would  not  enhance  the 
quality  of  fmancial  reporting  and  would 
present  implementation  problems  for 
ftnancial  institutions  and  auditors.  Some 
respondents  stated  that  the  proposed 
disclosures  would  cause  analysts  to 
continue  considering  the  reported  loans 
in  an  unfavorable  light 

Others  commented  that  GAAP  does 
not  explicitly  address  whether  income 
can  be  accrued  on  partially  charged-off 
loans  and  urged  that  the  development  of 
accounting  standards  in  this  area  be  left 
to  the  private  sector.  These 
considerations  also  contributed  to  the 
agencies'  decision  to  withdraw  the 
proposal. 

Apart  from  the  questions  as  to 
compliance  with  GAAP,  many 
respondents  suggested  changes  to 
various  components  of  the  proposal. 
Areas  of  focus  included  the  level  of 
required  disclosure,  potential 
application  to  uncoUateralized  loans, 
suggested  clarifications  to  the  several 
qualifying  criteria,  and  transition 
periods  for  adoption.  Because  the 
agencies  have  decided  to  withdraw  the 
proposed  reporting  treatment  these 
types  of  comments  are  not  further 
addressed. 

As  indicated  in  the  sununary  of 
comments  above,  several  respondents 
provided  various  interpretations  of 
GAAP,  modiftcations  of  the  proposal  to 
address  shortcomings  relative  to  GAAP 
or  alternatives  to  the  proposal.  While 
appreciating  these  comments,  the 
agencies  did  not  ftnd  any  such 
suggestions  persuasive  in  light  of  the 
arguments  set  forth  by  other 
respondents  concerning  the  proposal's 
lack  of  conformity  with  GAAP  and  the 
changes  to  the  proposal  that  would  be 
needed  to  achieve  conformity. 

IV.  Comments  on  Spedflc  Questions 
Asked  in  Request  for  Comment 

Following  is  a  summary  of  the 
comments  on  each  of  the  questions 
speciftcally  asked  in  the  proposal.  These 
questions  were  asked  in  order  to  assist 
the  agencies  in  assessing  whether  the 
proposal,  if  adopted  for  regulatory 
reporting  purposes,  would  conform  to 
GAAP.  For  the  most  part  the  views 
expressed  in  the  comment  letters  on 
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these  questions  came  from  respondents 
who  opposed  the  proposal,  as  most  who 
supported  the  proposal  did  not  directly 
address  these  questions. 

(1)  Is  the  method  permitted  under  this 
proposed  reporting  treatment  an 
acceptable  interpretation  under  existing 
GAAP?  Specifically: 

(a)  Under  FAS  5  and  the  AICPA 
Industry  Audit  Guides.  "Audits  of 
Banks"  and  "Audits  of  Savings  and 
Loan  Associations",  is  it  acceptable  for 
an  institution  to  utiUze  both  discounted 
and  undiscounted  techniques  to  measure 
probable  losses  on  loans?  Is  the  use  of 
both  methods  acceptable,  particularly  if 
the  less  conservative  method  is  used  for 
lower-quality  loans  that  do  not  qualify 
for  application  of  the  proposed  method? 

The  majority  of  the  thirty-six 
commenters  who  addressed  this  issue 
stated  that  GAAP  allows  for  the  use  of 
discounted  and  undiscounted 
measurement  techniques  in  assessing 
loan  impairment.  However,  they  stated 
that  GAAP  does  not  allow  different 
techniques  to  be  applied  to  similar 
loans.  Additionally,  many  of  these 
commenters  indicated  that  the  proposal 
introduces  a  new  variation  of  the 
acceptable  loss  recognition  methods  in 
that  it  requires  discounting  to  reflect  the 
maintenance  of  a  market  rate  of  return 
and  a  level  of  cash  flow  support  above 
that  required  to  simply  service  the  debt. 
Respondents  indicated  this  was  not 
acceptable  under  GAAP  because  it 
would  require  loss  recognition  greater 
than  that  currently  required  by  FAS  5. 
Furthermore,  because  the  proposal's 
discounting  approach  is  intended  to 
result  in  a  market  rate  of  return,  five 
respondents  took  exception  to  the 
proposal  being  a  prelude  to  a  market 
value  based  accounting  model  for 
commercial  loans. 

Eleven  commenters  noted  the  existing 
inconsistencies  in  loan  impairment 
assessment  guidance  in  GAAP  and  the 
lack  of  definitive  GAAP  guidance  on 
income  recognition  issues.  They 
acknowledged  that  these  issues  were 
being  addressed  by  projects  currently 
being  undertaken  by  FASB  and  the 
AICPA  respectively.  These  commenters 
indicated  that  the  proposal  would  add  to 
the  already  diverse  practice.  They 
suggested  that  development  of  GAAP  in 
these  areas  be  left  to  the  private  sector 
and  that  the  FFIEC  actively  participate 
in  these  processes. 

(b)  Is  the  use  of  a  market  discount  rate 
an  acceptable  interpretation  of  the 
AICPA  Savings  and  Loan  Audit  Guide 
which  requires  the  reduction  of  proceeds 
at  a  rate  equivalent  to  the  cost  of  capital 
in  determination  of  net  realizable  vahie? 
Can  an  institution  use  two  discount 
rates  for  similar  loans? 


Only  ten  respondents  addressed  this 
issue.  Some  of  these  respondents 
indicated  that  a  market  rate  of  interest 
would  be  acceptable  and  that  an 
institution  should  use  the  same  rate  for 
similar  loans.  Others  pointed  out  that 
the  use  of  a  market  rate  would  be  at 
variance  with  the  AICPA's  Savings  and 
Loan  Audit  Guide.  The  agencies 
understand  that  this  matter  is  included 
in  the  FASB's  ongoing  loan  impairment 
project. 

(c)  Is  the  proposed  method  consistent 
with  Statement  of  Financial  Accounting 
Standards  No.  15,  "Accounting  by 
Debtors  and  Creditors  for  Troubled  Debt 
Restructurings"  (FAS  15),  in  which  the 
gain  or  loss  on  restructuring  is  measured 
on  an  undiscounted  basis? 

Responses  to  this  question  were 
mixed.  A  consensus  of  the  twenty-six 
commenters  who  addressed  this 
question  indicated  that  the  proposal  did 
not  comply  with  FAS  15.  Some  accepted 
this  lack  of  conformity  given  the  fact 
that  the  proposal  and  FAS  15  have 
different  objectives  and  measurement 
bases.  FAS  15  measurement  is  based  on 
undiscounted  cash  flows.  FAS  15  also 
provides  for  varying  effective  interest 
rates  to  the  extent  that  expected  cash 
flows  exceed  the  recorded  balance. 
These  commenters  also  noted  that  FAS 
15  limits  loss  recognition  to  situations 
where  the  recorded  balance  will  not  be 
recovered.  The  proposal  would  currently 
recognize  an  additional  loss  to  ensure  a 
market  rate  of  retiun  on  the  remaining 
balance. 

Other  commenters  cited  FAS  15  as  a 
basis  for  supporting  the  optionality  of 
the  proposal.  They  indicated  that  just  as 
FAS  15  accounting  was  available  for 
those  who  opted  to  enter  into  a  formal 
debt  restructuring,  the  proposal  should 
be  available  to  those  who  opted  for  a 
"unilateral  restructuring." 

(d)  Is  the  proposed  method  consistent 
with  AICPA  Practice  Bulletin  5.  which 
prohibits  accrual  of  income  on  certain 
loans  unless,  among  other  things,  the 
loan  becomes  current  as  to  principal  and 
interest  payments? 

Most  of  the  fourteen  respondents  who 
addressed  this  issue  acknowledged  that 
the  proposal  is  not  consistent  with 
Practice  Bulletin  5.  However,  most 
stressed  that  the  practice  bulletin 
addressed  a  narrow  issue  related  to 
loans  to  developing  countries  and 
should  not  be  analogized  in  the 
agencies*  assessment  of  the  propriety  of 
accrual  treatment. 

(2)  Should  the  proposed  reporting 
treatment  be  limited  only  to  collateral 
dependent  loans?  If  not  are  the 
proposed  Hmitations  set  forth  in  this 
document,  (i.e..  loans  where  the  primary 
source  of  repayment  is  a  dedicated  and 


readily  determinable  stream  of  cash 
flows)  sufficiently  clear  and  appropriate, 
or  are  other  criteria  for  applicability 
necessary?  For  example,  should  the 
proposed  reporting  treatment  be 
required  for  a  broader  subset  of  loans  or 
for  other  assets  such  as  leases? 

A  variety  of  responses  to  this  question 
were  received.  Some  of  the  twenty-nine 
respondents  on  this  issue  stated  the 
proposal  should  be  limited  to  collateral 
dependent  loans.  They  were  concerned 
that  without  some  objective  source  of 
cash  flows,  the  values  ascribed  to  the 
loans  would  be  arbitrary.  Others  stated 
that  the  proposal  should  be  applicable 
to  non-collateral  dependent  loans  which 
met  the  test  for  a  dedicated  and 
determinable  stream  of  cash  flows.  Six 
commenters  asserted  that  the  proposal 
should  be  applied  to  all  loans  on  a 
mandatory  basis.  No  guidelines  were 
provided  by  these  conmienters  on  how 
the  proposal  could  be  applied  to  loans 
without  dedicated  and  readily 
determinable  cash  Sows. 

Several  respondents  added  that  the 
final  rule  should  provide  guidance  on 
what  sources  of  repayment  would 
represent  "dedicated  and  readily 
determinable"  cash  flows.  Some 
indicated  that  this  definition  was  too 
subjective  and  would  lead  to  abuse. 
Conversely,  others  stated  that  this  was 
too  restrictive  a  criterion  and  recognized 
that  it  would  preclude  certain  loans, 
such  as  construction  loans,  from  being 
eligible  for  return  to  accrual  status. 
(3)  Is  it  reasonable  to  believe  that 
loans  meeting  the  requirements  for  the 
proposed  reporting  treatment  will  not 
also  meet  the  criteria  requiring 
insubstance  foreclosure  accounting? 

Most  of  the  thirty- three  respondents 
addressing  this  question  indicated  that 
few  loans  would  qualify  for  this 
proposed  treatment  due  to  the  fact  that 
most  would  likely  represent  ISFs.  The 
responses  to  this  question  also  appear  to 
indicate  that  the  existing  ISF  rules  are 
interpreted  in  a  variety  of  ways.  Some 
indicated  that  any  loan  with  a  partial 
charge-off  was  potentially  an  ISF. 
Others  said  that  the  degree  of  charge-off 
required  in  the  proposal  would  force  an 
ISF,  indicating  that  some  threshold  of 
tolerance  for  partial  charge-offs  exists  in 
assessing  ISFs.  Several  respondents 
indicated  that  the  proposed  reporting 
standard's  requirement  that  the  loan  not 
be  an  ISF  would  so  limit  the 
applicability  of  the  proposal  as  to  make 
proceeding  with  the  proposal  not 
worthwhile.  A  large  number  of 
respondents  indicated  that  the  agencies 
should  work  with  the  private  sector 
rulemaking  bodies  on  a  priority  basis  to 
clarify  the  application  of  the  ISF  rules. 


(4)  Can  existing  GAAP  be  in 
to  permit  teiective  or  diacretia 
appbcation  of  the  proposed  re] 
treatment  by  a  depository  inst 
only  certain  of  the  loans  withii 
defined  scope?  Further,  would 
GAAP  permit  an  institution  to 
adopt  or  forego  this  proposed  i 
treatment  entirely?  Do  the  pro] 
bank  Call  Report  and  TFR  iten 
alleviate  the  concerns  inheren 
selective  application,  or  is  the 
of  additional  information  in  re 
reports  necessary  to  alleviate 
concerns?  If  so.  what  addition 
information  would  be  needed? 

The  majority  of  the  forty-six 
respondents  to  this  question  a 
that  GAAP  did  not  allow  the  » 
application  of  different  accour 
methods  to  similar  loans.  Tfaej 
that,  if  adopted  by  an  institutic 
proposal  would  have  to  be  ap[ 
loans  in  order  for  its  applicatic 
acceptable  under  GAAP.  They 
noted  that  an  institution  may  r 
consider  the  proposal  to  be  a  p 
method  from  among  acceptabl 
alternatives  and  that  the  instit 
could  forego  its  adoption  entin 

Most  of  the  respondents  on  I 
question  stated  that  a  rule  alio 
optional  accounting  would  sen 
diminish  the  credibility  of  ban] 
reporting.  Some  observed  that 
required  disclosure  adequate!) 
mitigated  the  inherent  risks  of 
application.  However,  the  prof 
Report  and  TFR  disclosure  req 
was  also  criticized.  Several  re: 
indicated  that  the  disclosure  d 
the  original  purpose  of  the  pro] 
They  stated  the  disclosure  woi 
continue  to  characterize  the  re 
loan  as  something  less  than  ful 
performing.  They  stated  that  tl 
accounting  distinctions  would 
overlooked  and  these  loans  wc 
categorized  with  troubled  loan 
analysts. 

Ten  respondents  stated  that 
benefits  of  the  proposal  would 
outweighed  by  the  regulatory  r 
burden  which  would  be  causec 
proposed  additional  quarterly 
disclosures. 

A  few  respondents  indicated 
proposal  should  be  applied  by 
institutions.  Conversely,  six  re: 
indicated  they  would  not  suppi 
proposal  if  it  were  made  mand 
all  institutions. 

(5)  Would  the  adoption  of  th 
proposed  reporting  treatment  r 
a  change  to  a  preferable  accou 
principle  under  AFB  20?  Does  t 
discretionary  application  aspei 
preclude,  or  make  more  difficu 
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readily  determinable  stream  of  cash 
flows)  sufficiently  clear  and  appropriate, 
or  are  other  criteria  for  apphcability 
necessary?  For  example,  should  the 
proposed  reporting  treatment  be 
required  for  a  broader  subset  of  loans  or 
for  other  assets  such  as  leases? 

A  variety  of  responses  to  this  question 
were  received.  Some  of  the  twenty-nine 
respondents  on  this  issue  stated  the 
proposal  should  be  limited  to  collateral 
dependent  loans.  They  were  concerned 
that  without  some  objective  source  of 
cash  flows,  the  values  ascribed  to  the 
loans  would  be  arbitrary.  Others  stated 
that  the  proposal  should  be  applicable 
to  non-collateral  dependent  loans  which 
met  the  test  for  a  dedicated  and 
determinable  stream  of  cash  flows.  Six 
commenters  asserted  that  the  proposal 
should  be  applied  to  all  loans  on  a 
mandatory  basis.  No  guidelines  were 
provided  by  these  commenters  on  how 
the  proposal  could  be  applied  to  loans 
without  dedicated  and  readily 
determinable  cash  flows. 

Several  respondents  added  that  the 
final  rule  should  provide  guidance  on 
what  sources  of  repayment  would 
represent  "dedicated  and  readily 
determinable"  cash  flows.  Some 
indicated  that  this  definition  was  too 
subjective  and  would  lead  to  abuse. 
Conversely,  others  stated  that  this  was 
too  restrictive  a  criterion  and  recognized 
that  it  would  preclude  certain  loans, 
such  as  constniction  loans,  from  being 
eligible  for  return  to  accrual  status. 
(3]  Is  it  reasonable  to  believe  that 
loans  meeting  the  requirements  for  the 
proposed  reporting  treatment  will  not 
also  meet  the  criteria  requiring 
insubstance  foreclosure  accounting? 

Most  of  the  thirty-three  respondents 
addressing  this  question  indicated  that 
few  loans  would  qualify  for  this 
proposed  treatment  due  to  the  fact  that 
most  would  likely  represent  ISFs.  The 
responses  to  this  question  also  appear  to 
indicate  that  the  existing  ISF  rules  are 
interpreted  in  a  variety  of  ways.  Some 
indicated  that  any  loan  with  a  partial 
charge-off  was  potentially  an  ISF. 
Others  said  that  the  degree  of  charge-off 
required  in  the  proposal  would  force  an 
ISF,  indicating  that  some  threshold  of 
tolerance  for  partial  charge-offs  exists  in 
assessing  ISFs.  Several  respondents 
indicated  that  the  proposed  reporting 
standard's  requirement  that  the  loan  not 
be  an  ISF  would  so  limit  the 
applicability  of  the  proposal  as  to  make 
proceeding  with  the  proposal  not 
worthwhile.  A  large  number  of 
respondents  indicated  that  the  agencies 
should  work  with  the  private  sector 
rulemaking  bodies  on  a  priority  basis  to 
clarify  the  application  of  the  ISF  rules. 


(4)  Can  existing  GAAP  be  interpreted 
to  permit  selective  or  discretionary 
apphcation  of  the  proposed  reporting 
treatment  by  a  depository  institution  to 
only  certain  of  the  loans  vdthin  the 
defined  scope?  Further,  would  existing 
GAAP  permit  an  institution  to  elect  to 
adopt  or  forego  this  proposed  reporting 
treatment  entirely?  Do  the  proposed 
bank  Call  Report  and  TFR  items 
alleviate  the  concerns  inherent  in 
selective  application,  or  is  the  collection 
of  additional  information  in  regulatory 
reports  necessary  to  alleviate  these 
concerns?  If  so,  what  additional 
information  would  be  needed? 

The  majority  of  the  forty-six 
respondents  to  this  question  concluded 
that  GAAP  did  not  allow  the  selective 
apphcation  of  different  accounting 
methods  to  similar  loans.  Tbey  stated 
that,  if  adopted  by  an  institution,  the 
proposal  would  have  to  be  applied  to  all 
loans  in  order  for  its  app>lication  to  be 
acceptable  under  GAAP.  They  further 
noted  that  an  institutioa  may  not 
consider  the  proposal  to  be  a  preferable 
method  from  among  acceptable 
alternatives  and  that  the  institution 
could  forego  its  adoption  entirely. 

Most  of  the  re^>ondent8  on  this 
question  staled  that  a  rule  allowing 
optional  accounting  would  seriously 
diminish  the  credibility  of  bank  financial 
reporting.  Some  observed  that  the 
required  disclosure  adequately 
mitigated  the  inherent  risks  of  selective 
application.  However,  the  proposed  Call 
Report  and  TFR  disclosure  requirement 
was  also  criticized.  Several  respondents 
indicated  that  the  disclosure  defeated 
the  original  purpose  of  the  proposal 
They  stated  the  disclosure  would 
continue  to  characterize  the  remaining 
loan  as  something  less  than  fully 
performing.  They  stated  that  the  subtle 
accounting  distinctions  would  be 
overlooked  and  these  loans  would  be 
categorized  with  troubled  loans  by 
analysts. 

Ten  respondents  stated  that  the 
benefits  of  the  proposal  would  be 
outweighed  by  the  regulatory  reporting 
burden  which  would  be  caused  by  the 
proposed  additional  quarterly 
disclosures. 

A  few  respondents  indicated  the 
proposal  should  be  applied  by  all 
institutions.  Conversely,  six  respondents 
indicated  they  would  not  support  the 
proposal  if  it  were  made  mandatory  for 
all  institutions. 

(5)  Would  the  adoption  of  this 
proposed  reporting  treatment  represent 
a  change  to  a  preferable  accounting 
principle  under  APB  20?  Does  the 
discretionary  application  aspect 
preclude,  or  make  more  difficult  or 


otherwise  impact  the  determinabon  of 
whether  the  change  is  preferable? 

Most  of  the  twenty-five  respondents 
to  this  question  thov^t  this  was  a  moot 
point  because  they  did  not  view  the 
proposal  as  acceptable  under  GAAP. 
Therefore,  it  could  not  be  considered  to 
be  preferable.  Thus,  the  discretionary 
application  featiu^  led  to  the 
respondents'  inability  to  justify  this  as  a 
preferable  approach. 

(6)  If  a  loan  to  which  this  reporting 
treatment  were  applied  subsequently 
became  contractually  current  should  it 
be  excluded  from  being  reported  in  the 
bank  Call  Report  and  TFR  items  for 
partially  charged-ofT  loans  returned  to 
accrual  status?  If  so,  should  it  happen 
immediately,  or  after  one  year-end 
reporting,  similar  to  the  requirements  for 
FAS  15  disclosure? 

Most  of  the  seventeen  respondents  to 
this  issue  suggested  that  a  loan  to  which 
the  rep>orting  treatment  would  be 
applied  should  be  removed  from 
disclosure  after  a  nominal  period  of 
performance  at  the  market  rate  without 
regard  to  whether  it  had  become 
contractually  current.  If  a  loan  became 
contractually  current,  roost  respondents 
indicated  it  should  be  eliminated  from 
the  disclosure. 

Dated:  July  30, 1991. 
Robert ).  Lawrence, 

Executive  Secretary,  Federal  Financial 

Institutions  Examination  CoimciL 

(FR  Doc.  91-18440  Filed  ^-2-Bl:  8:45  amj 

WLUNO  COOC  UKMMI 


FEDERAL  MARtTME  COMMISSION 

Board  of  Trustees  of  Galveston 
Wharves  et  at;  Agreements(ft)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  room  1022a  Interested  parties  may 
submit  ccHnments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No:  224-200552. 


Title:  Board  of  Trustees  of  the 
Galveston  Wharves/Transportacion 
Maritima  Mexicana,  S.A.  De  CV. 

Parties:  Board  of  Trustees  of  the 
Galveston  Wharves  (Port), 
Transportacion  Maritima  Mexicana, 
S.A.  De  CV.  (TMM). 

Synopsis:  The  Agreement,  fHed  July 
28, 1991,  provides  for  TMM  to 
participate  with  the  Port  in  an  incentJTe 
program  to  increase  the  movement  of 
cargo  through  ^ic  Port  of  Galveston. 
TMM's  container  ships  shall  call  on  the 
Port's  East  End  Container  Terminal  and 
pay  to  the  Port  tariff  rates  that  were  in 
effect  as  April  1, 1991  for  dockage, 
wharfage  and  crane  hire.  Dockage  for  a 
second  vessel  call  within  a  10-day 
period  shall  be  charged  at  one-half  the 
tariff  rate.  "Hie  agreement  further 
provides  for:  (1)  crane  downtime  in  the 
amount  of  $250.00  per  quarter  hour  of 
gang  detention;  (2)  relief  fron  the 
storage  charges  in  Item  375  of  the  tari^ 
and  (3)  a  guaranteed  berth  with  two 
container  cranes. 

Agreement  No.:  224-200043-001. 

Title:  Gty  of  Long  Beach/Forest 
Terminals,  Corporation  Terminal 
Agreement 

Parties:  City  of  Long  Beach,  Forest 
Terminals  Corporation  (FTC). 

Synopsis:  The  Agreement,  filed  |uly 
29, 1991,  amends  the  parties'  basic 
preferential  assignment  agreement  to: 
modify  the  description  of  the  premises; 
provide  for  a  relinquishing  and  release 
of  a  portion  of  the  assigned  premises; 
adjust  the  compensation  payable  by 
FTC;  and  extend  the  term  of  the 
agreement  to  Ai^ust  31. 2001. 

Dated:  July  31, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

[FR  Doc.  91-18479  Filed  8-2-91;  8:45  am) 
WLUNO  COOC  «no-ei-« 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

July  30, 1991. 

BACKGROUND:  Notice  is  hereby  given  of 
the  submission  of  proposed  information 
collection(s)  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  and  approval  under  the 
Paperwork  Reduction  Act  (Title  44 
U.S.C.  chapter  35)  and  under  OMB 
regulations  on  Controlling  Paperwork 
Burdens  on  the  Public  (5  CFR  part  1320). 
A  copy  of  the  pniposed  information 
collection(s)  and  supporting  documents 
is  available  from  the  agency  clearance 
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officer  listed  in  the  notice.  Any 
comments  on  the  proposal  should  be 
sent  to  the  agency  clearance  officer  and 
to  the  0MB  desk  officer  hsted  in  the 
notice. 

DATE:  Comments  on  this  proposed 
revision  to  information  collection  are 
welcome  and  should  be  submitted  on  or 
before  September  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Frederick  J.  Schroeder — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC 
20551  (202-452-3829). 
OMB  Desk  Officer — Gary  Waxman— 
Office  of  Information  and  Regulatory 
Affaire,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503  (202-395-3740). 
Request  for  OMB  approval  to  extend, 
without  revision,  the  following  reports: 

1.  Report  title:  Annual  Report  of  Trust 
Assets. 

Agency  form  number:  FFIEC  001. 

OMB  Docket  number  7100-0031. 

Frequency:  Annual. 

Reporters:  State  member  banks  with 
trust  powere,  and  trust  company 
subsidiaries  of  bank  holding  companies 
not  otherwise  supervised  by  a  federal 
banking  agency. 

Annual  reporting  hours:  2,025. 

Small  businesses  are  affected 

General  description  of  report: 

This  information  collection  is 
mandatory  (12  U.S.C.  248(a)  and  1844(a)) 
and  is  not  given  confidential  treatment. 

This  interagency  report  is  the  only 
report  on  fiduciary  asset  totals  and 
activities.  It  is  used  to  monitor  changes 
in  the  volume  and  character  of 
discretionary  trust  activity,  the  volume 
of  nondiscretionary  trust  activity,  and 
the  resource  needs  for  supervisory 
purposes.  The  data  are  also  used  for 
statistical  and  analytical  purposes. 

2.  Report  title:  Annual  Report  of 
International  Fiduciary  Activities. 

Agency  form  number:  FFIEC  006. 

OMB  Docket  number  7100-0031. 

Frequency:  Annual. 

Reporters:  State  member  banks  and 
foreign  banking  affiliates. 

Annual  reporting  hours:  232. 

Small  businesses  are  not  affected. 

General  description  of  report: 

This  information  collection  is 
mandatory  (12  U.S.C.  248(a)(1),  325,  334. 
602.  625.  and  1844)  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(8)). 

This  report  provides  the  only 
available  known  source  of  the  volume  of 
trust  or  fiduciary  activities  of  foreign 


banking  affiliates  of  U.S.  banking 
organizations.  The  information  reported 
is  used  for  supervisory  purposes. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  30, 1991. 

William  W.  WUes. 

Secretary  of  the  Board. 

[TR  Doc.  91-18481  Filed  8-2-91;  8:45  am) 

BILLING  CODE  6210-01-M 


Banc  One  Corporation;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  5  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  apphed  under  § 
225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  26, 
1991. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Banc  One  Corporation,  Columbus. 
Ohio;  to  merge  with  Marine  Corporation. 
Springfield,  Illinois,  and  thereby 
indirectly  acquire  Marine  Bank  of 
Springfield.  Springfield.  Illinois;  Marine 
Bank  of  Bloomington-Normal, 
Bloomington,  Illinois;  Marine  Bank  of 
Monticello,  Monticello.  Monticello. 
Illinois;  and  Marine  Bank  of  Champaign- 
Urbana.  Champaign.  Illinois. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Marine  Investment  Management 
Company.  Springfield.  Illinois,  and 
thereby  engage  in  providing  investment 
advice  pursuant  to  |  225.25(b)(4)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  30, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  91-18482  Filed  8-2-91;  8:45  am] 

BILLING  CODE  621IH>1-f 


Doris  A.  Brosius;  Change  In  Bank 
Control  Notice;  Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factore  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  26, 1991. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Doris  A.  Brosius,  Brady.  Nebraska;  ^ 
to  acquire  25  percent  of  the  voting 
shares  of  Stapleton  Investment.  Co., 


Stapleton,  Nebraska,  and  the 
indirectly  acquire  Bank  of  Sti 
Stapleton,  Nebraska. 

Board  of  Governor*  of  the  Fed< 
System.  July  3a  1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board 
[FR  Doc.  91-18483  Filed  8-2-91;  8:- 

BtLLNW  COOC  •21»«1-F 


First  National  of  Nebraska.  I 
Fonnatlon  of,  Acquisition  b) 
Merger  of  Bank  Holding  Cor 

The  company  listed  in  this 
applied  for  the  Board's  appro 
section  3  of  the  Bank  Holding 
Act  (12  U.S.C.  1842)  and  S  22i 
Board's  Regulation  Y  (12  CFR 
become  a  bank  holding  comp 
acquire  a  bank  or  bank  holdii 
company.  The  factors  that  an 
considered  in  acting  on  the  a] 
are  set  forth  in  section  3(c]  of 
U.S.C.  1842(c)). 

The  application  is  availabli 
immediate  inspection  at  the  F 
Reserve  Bank  indicated.  Ono 
application  has  been  accepte 
processing,  it  will  also  be  avc 
inspection  at  the  offices  of  th 
Governors.  Interested  person 
express  their  views  in  writin{ 
Reserve  Bank  indicated  for  tl 
application  or  to  the  offices  o 
of  Governors.  Any  comment  i 
application  that  requests  a  he 
include  a  statement  of  why  a 
presentation  would  not  suffic 
a  hearing,  identifying  specific 
questions  of  fact  that  are  in  d 
sununEuizing  the  evidence  thi 
presented  at  a  hearing. 

Comments  regarding  this  a; 
must  be  received  not  later  tht 
26, 1991. 

A.  Federal  Reserve  Bank  ol 
City  (Thomas  M.  Hoenig,  Vio 
925  Grand  Avenue.  Kansas  C 
Missouri  64198: 

1.  First  National  ofNebrast 
Omaha.  Nebraska;  to  acquire 
percent  of  the  voting  shares  c 
Pathfinder  Bancshares,  Ina.  I 
Nebraska,  and  thereby  indire 
acquire  Fremont  National  Bai 
Trust.  Fremont.  Nebraska. 

Board  of  Governors  of  the  Fedi 
System,  July  30, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board 
[FR  Doc.  91-18484  FUed  S-2-Sl:  8:' 
BILLMS  COOK  Mt^OI-F 
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Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  26, 
1991. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio  44101: 

1.  Banc  One  Corporation,  Columbus, 
Ohio;  to  merge  with  Marine  Corporation, 
Springfield,  Illinois,  and  thereby 
indirectly  acquire  Marine  Bank  of 
Springfield,  Springfield.  Illinois:  Marine 
Bank  of  Bloomington-Normal, 
Bloomington,  Illinois;  Marine  Bank  of 
Monticello,  Monticello.  Monticello. 
Illinois;  and  Marine  Bank  of  Champaign- 
Urbana,  Champaign,  Illinois. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Marine  Investment  Management 
Company.  Springfield,  Illinois,  and 
thereby  engage  in  providing  investment 
advice  pursuant  to  §  225.25(b)(4)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  30. 1991. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-18482  Filed  8-2-91;  8:45  am] 

WUJNG  COOE  621»«1-F 


Doris  A.  Brosius;  Change  in  Bank 
Control  Notice;  Acquisition  of  Stiares 
of  Banks  or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  % 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(i)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  26, 1991. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Doris  A.  Brosius,  Brady,  Nebraska; 
to  acquire  25  percent  of  the  voting 
shares  of  Stapleton  Investment.  Co.. 


Stapleton,  Nebraska,  and  thereby 
indirectly  acquire  Bank  of  Stapleton, 
Stapleton.  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  3a  1991. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-18483  Filed  8-2-91;  8:45  am) 
MLUNO  COOC  U1041-F 


First  National  of  Nebraska,  Ine^ 
Fonnation  of,  Acquisition  by,  or 
Merger  ol  Bank  Holding  Companlas 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applicadons 
are  set  forth  in  section  3(c}  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  August 
26. 1991. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  84198: 

1.  First  National  of  Nebraska  Inc., 
Omaha.  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of 
Pathfinder  Bancshares,  Inc.,  Fremont, 
Nebraska,  and  thereby  indirectly 
acquire  Fremont  National  Bank  and 
Trust.  Fremont.  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  30, 1991. 

Jennifer  J.  Jolmson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-18484  FUed  8-2-91;  8:45  amj 

BtLUNQ  COOC  tatO^I-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  9tM-0183I 

Progressive  Chsmical  Research,  Ltd,; 
Premarkst  Approval  of  AltMrta  Lens 'S' 
(Sulfocon  A)  Rigid  Gas  Permeatrte 
Contact  Lens  for  DaHy  Wear  (Claar  and 
Tinted)  With  an  Ultraviolet  Ught 
Absortter 

aoency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Progressive  Chemical  Researdi,  Ltd., 
Calgary,  Alberta.  T2J  2V4.  Canada,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  197B.  of  the 
spherical  Alberta  Lens  'S'  (sulfocon  A) 
Rigid  Gas  Permeable  Contact  Lens  for 
Daily  Wear  (clear  and  tinted)  with  an 
Ultraviolet  Light  Absorber.  After 
reviewing  the  recommendation  of  the 
Ophthahnic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDilH)  notified  the  applicant 
by  letter  of  May  3, 1991,  of  the  approval 
of  the  appUcation. 
DATES:  Petitions  for  administrative 
review  by  September  4, 1991. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  niRTHCR  MFORMATtON  COMTACTt 

David  M.  Whipple.  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration.  1390 
Piccard  Dr..  Rockville,  MD  20650.  301- 
427-1080. 

SUPPLEMENTARY  INFORMATION:  On 
December  27, 1989,  Progreissive 
Chemical  Research,  Ltd..  Calgary. 
Alberta.  TZ)  2V4.  Canada,  submitted  to 
CDRH  an  application  for  premaricet 
approval  of  the  Alt>erta  Lens  "S' 
(sulfocon  A)  Rigid  Gas  Permeable 
Contact  Lens  for  Daily  Wear  (clear  and 
tinted)  with  an  Ultraviolet  Light 
Absorber.  The  spherical  lens  is 
indicated  for  daily  wear  for  the 
correction  of  visual  acuity  in  not- 
aphakic  persons  with  nondiseased  eyes 
that  are  myopic  or  hyperopia  The  lens 
may  be  worn  by  persons  who  may 
exhibit  astigmatism  of  3.00  diopters  (D) 
or  less  that  does  not  interfere  with 
visual  acuity.  The  spherical  lens  ranges 


in  powers  from  -20.00  D  to  +12.00  D 
and  is  to  be  disinfected  using  a  chemical 
lens  care  system.  The  lens  contains  the 
ultraviolet  light  absorber  Tmuvin  P. 
Additionally,  the  blue  tinted  lens 
contains  the  color  additive  D&C  Green 
No.  6,  in  accordance  with  the  color 
additive  listing  provisions  of  21  CFR 
74.3206. 

On  June  14, 1990.  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  apphcation.  On  May  3, 
1991,  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CIMIH 
based  its  approval  is  oa  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  shoohl 
be  identified  with  the  name  of  the 
device  and  the  docket  numlwr  found  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460).  address  above.  The  labeling 
of  the  Alberta  Lens  'S'  (sulfocon  A) 
Rigid  Gas  Permeable  Contact  Lens  for 
Daily  Wear  (clear  and  tinted)  with  an 
Ultraviolet  Light  Ab8orl>er  states  that 
the  lens  is  to  be  used  only  with  certain 
solutions  for  disinfection  and  other 
purposes.  The  restrictive  labeling 
informs  new  users  that  they  mu&t  avoid 
using  certain  products,  such  as  solutions 
intended  for  use  with  hard  contact 
lenses  only. 

Opportunity  for  Aifaninistralive  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act]  (21 
U.S.C.  360e(d)(3)]  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g]),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRITs 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 

in  the  form  of  a  petition  for  

reconsideration  under  {  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  re\'iewing 
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the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  September  4, 1991,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  ofHce  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d],  520(h)  (21  U.S.C.  360e(d),  360j(h))) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  July  23. 1991. 

Jamea  S.  Benson. 

Director.  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  91-18464  Filed  ft-2-91;  8:45  am] 

BIUJNQ  CODE  41«0-01-M 


Advisory  Committee;  Agenda 
Amendment 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  agenda  of  a  meeting 
of  the  Orthopedic  and  Rehabilitation 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee  which  is  scheduled 
for  August  16, 1991.  This  meeting  was 
announced  in  the  Federal  Register  of 
July  24, 1991  (56  FR  33937).  There  are  no 
other  changes.  The  date,  time,  and  place 
of  the  meeting  remain  the  same  as 
announced  in  the  July  24, 1991  Federal 
Register.  This  amendment  will  be 
announced  at  the  beginning  of  the  open 
portion  of  the  meeting.  This  action  is 
being  taken  to  clarify  the  actual  issues 
to  be  discussed  at  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT 
Marie  A.  Schroeder,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
427-1036. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  24, 1991,  FDA 


announced  that  a  meeting  of  the 
Orthopedic  and  Rehabilitation  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee  would  be  held  on  August  16, 
1991.  On  page  33937,  column  3,  the 
agenda  for  this  meeting  is  amended  as 
follows: 

Open  committee  discussion.  The 
committee  will  discuss  premarket 
approval  applications  for  an 
uncemented  porous  metal-coated 
imicompartmental  knee  prosthesis,  a 
bone  void  filler  device,  and  an  anterior 
cruciate  ligament  augmentation 
prosthesis.  The  committee  will  also 
discuss  galvanic  corrosion  potential  of 
orthopedic  implants  using  dissimilar 
metals. 

Closed  presentation  of  data.  The 
committee  may  discuss  trade  secret  or 
confidential  commercial  information 
regarding  materials,  design,  and/or 
manufacturing  information  for  the  above 
premarket  approval  applications.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information. 

Authority:  5  U.S.C.  552b(c)(4). 

Dated:  July  30, 1991. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  91-18465  Filed  8-2-91;  8:45  am) 

BtLUNO  COOE  4160-01-M 


Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

agency:  Health  Care  Financing 
Administration.  HHS. 

The  Health  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 
Information  Collection  Requirements  in 
42  CFR  412.118— Indirect  Medical 
Education:  Form  Number:  HCFA-R-64; 
Use:  This  collection  of  information  on 
interns  and  residents  is  needed  to 
calculate  Medicare  program  payments 
for  hospitals  for  the  indirect  costs  they 
incur  for  medical  education  and  affects 
1,250  hospitals  which  participate  in 
approved  medical  education  programs; 
Frequency:  Annually;  Respondents: 
Businesses/other  for  profit  and  non- 
profit institutions;  Estimated  Number  of 
Responses:  1.250;  Average  Hours  per 


Response:  4;  Total  Estimated  Burden 
Hours:  5,000. 

2.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Requests  for 
Exception  to  End  Stage  Renal  Disease 
Composite  Rates,  Provider 
Reimbursement  Manual  Sections  2721, 
2722,  and  2725;  Form  Number:  HCFA- 
9044;  Use:  These  requirements  describe 
the  information  that  End  Stage  Renal 
Disease  Facilities  must  submit  in 
justifying  an  exception  request  to  their 
composite  rate  for  outpatient  dialysis 
services;  Frequency:  On  occasion; 
Respondents:  Businesses/other  for 
profit,  Federal  agencies/employees,  non- 
profit institutions,  and  small  businesses/ 
organizations;  Estimated  Number  of 
Responses:  200;  Average  Time  per 
Response:  48;  Total  Estimated  Burden 
Hours:  9,600. 

3.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Methodology  for 
Estimating  Waiver  Costs  of  Health  Care 
Financing  Administration 
Demonstration  Projects;  Form  Number: 
HCFA-482;  Use:  The  information 
collected  is  intended  to  provide 
guidance  to  individuals  responsible  for 
the  preparation  of  waiver  cost  estimates 
for  HCFA  demonstrations.  These 
estimates  are  used  in  the  analysis  of 
potential  costs  and  benefits  associated 
with  implementing  a  proposed  policy; 
Frequency:  Monthly;  Respondents: 
Businesses/other  for  profit;  non-profit 
institutions;  State/local  governments; 
and  small  businesses/organizations; 
Estimated  Number  of  Responses:  50; 
Average  Hours  per  Response:  80;  Total 
Estimated  Burden  Hours:  4,000. 

4.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Hospice  Request 
for  Certification  in  the  Medicare 
Program;  Form  Number:  HCFA-417;  Use: 
This  form  is  used  by  all  hospice 
facilities  applying  for  entrance  into  the 
Medicare  program.  The  information  is 
used  by  State  agencies  that  perform  the 
Medicare  certification  survey  process  to 
schedule  on-site  surveys  and  to  ensure 
that  the  applying  facihty  meets 
preliminary  requirements  prior  to 
receiving  an  on-site  survey;  Frequency: 
Annually;  Respondents:  Businesses/ 
other  for  profit  and  non-profit 
institutions;  Estimated  Number  of 
Responses:  1,000;  Average  Hours  per 
Response:  .25;  Total  Estimated  Burden 
Hours:  250. 

5.  Type  of  Request:  New;  Title  of 
Information  Collection:  A  Policy  Study 
of  the  Cost  Effectiveness  of  Institutional 
Subacute  Care  Alternatives  and 
Services;  Form  Number  HCFA-800-A- 
D;  Use:  This  study  of  skilled  nursing 
facility  and  rehabilitation  hospital  care 
provided  to  Medicare  beneficiaries  will 


assess  cost  effectiveness  of 
rehabilitation  sei^ices  and 
prospective  payment  methc 
This  project  will  yield  polic 
recommendations  relating  t 
reimbursement,  quality  assi 
coverage  of  Medicare  servii 
Frequency:  One-time:  Respi 
Individuals/households,  bu 
other  for  profit,  non-profit  i: 
and  small  businesses/orgai 
Estimated  Number  ofRespt 
Average  Hours  per  Respom 
Estimated  Burden  Hours:  6, 

6.  Type  of  Request  New; 
Information  Collection:  Ev6 
the  Home  Health  Prospecti' 
Demonstration;  Form  Numl 
R-9;  Use:  To  reduce  costs  U 
home  health  care.  HCFA  is 
conducting,  and  evaluating 
demonstrations  of  per  visit 
episode  prospective  payme 
data  will  be  used  in  assessi 
impact  of  per  visit  prospect 
and  in  developing  a  case-m 
for  per  episode  prospective 
Frequency:  One-time;  Respi 
Individuals/households;  Es 
Number  of  Responses:  2,00( 
Hours  per  Response:  .33;  Tc 
Estimated  Burden  Hours:  6< 

7.  Type  of  Request:  Exten 
Information  Collection:  Ide 
Extension  Units  of  Outpatii 
Therapy/Outpatient  Speed 
(OPT/OSP)  Providers;  Forn 
HCFA-381;  Use:  This  form 
OPT/OSP  providers  who  pi 
the  Medicare  program  to  id 
locations  where  services  ar 
beneficiaries.  These  locatio 
locations  other  than  their  p 
location  and  must  also  mee 
Medicare  requirements  for 
providers;  Frequency:  Aimi 
Respondents:  State  and  loc 
governments;  Estimated  Nl 
Responses:  600;  Average  Hi 
Response:  .25;  Total  Estima 
Hours:  150. 

8.  Type  of  Request  Reins 
Title  of  Information  Colled 
Office  Cost  Statement;  Fon 
HCFA-287;  Use:  These  forn 
report  the  home  office  cost 
organizations  providing  co\ 
services  to  the  Medicare  po 
accordance  with  section  18 
of  the  Social  Security  Act;  1 
Annually;  Respondents:  Bui 
other  for  profit;  Estimated  1 
Responses:  850;  Average  H( 
Response:  138;  Total  Estimt 
Hours:  117,300  (reporting)  a 
(recordkeeping)  for  a  total  ( 

9.  Type  of  Request:  Reins 
Title  of  Information  Colled 
Nursing  Facility  Pro8pectiv( 
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Response:  4;  Total  Estimated  Burden 
Hours:  5,000. 

2.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Requests  for 
Exception  to  End  Stage  Renal  Disease 
Composite  Rates,  Provider 
Reimbursement  Manual  Sections  2721, 
2722.  and  2725;  Form  Number  HCFA- 
9044;  Use:  These  requirements  describe 
the  information  that  End  Stage  Renal 
Disease  Facilities  must  submit  in 
justifying  an  exception  request  to  their 
composite  rate  for  outpatient  dialysis 
services;  Frequency:  On  occasion; 
Respondents:  Businesses/other  for 
profit.  Federal  agencies/employees,  non- 
profit institutions,  and  small  businesses/ 
organizations;  Estimated  Number  of 
Responses:  200;  Average  Time  per 
Response:  48;  Total  Estimated  Burden 
Hours:  9,600. 

3.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Methodology  for 
Estimating  Waiver  Costs  of  Health  Care 
Financing  Administration 
Demonstration  Projects;  Form  Number: 
HCFA-482;  Use:  The  information 
collected  is  intended  to  provide 
guidance  to  individuals  responsible  for 
the  preparation  of  waiver  cost  estimates 
for  HCFA  demonstrations.  These 
estimates  are  used  in  the  analysis  of 
potential  costs  and  benefits  associated 
with  implementing  a  proposed  policy; 
Frequency:  Monthly;  Respondents: 
Businesses/other  for  profit;  non-profit 
institutions;  State/local  governments; 
and  small  businesses/organizations; 
Estimated  Number  of  Responses:  50; 

A  verage  Hours  per  Response:  80;  Total 
Estimated  Burden  Hours:  4,000. 

4.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Hospice  Request 
for  Certification  in  the  Medicare 
Program;  Form  Number:  HCFA-417;  Use: 
This  form  is  used  by  all  hospice 
facilities  applying  for  entrance  into  the 
Medicare  program.  The  information  is 
used  by  State  agencies  that  perform  the 
Medicare  certification  survey  process  to 
schedule  on-site  surveys  and  to  ensure 
that  the  applying  facihty  meets 
preliminary  requirements  prior  to 
receiving  an  on-site  survey;  Frequency: 
Annually;  Respondents:  Businesses/ 
other  for  profit  and  non-profit 
institutions;  Estimated  Number  of 
Responses:  1,000;  Average  Hours  per 
Response:  .25;  Total  Estimated  Burden 
Hours:  250. 

5.  Type  of  Request:  New;  Title  of 
Information  Collection:  A  Policy  Study 
of  the  Cost  Effectiveness  of  Institutional 
Subacute  Care  Alternatives  and 
Services;  Form  Number  HCFA-800-A- 
D;  Use:  This  study  of  skilled  nursing 
facility  and  rehabilitation  hospital  care 
provided  to  Medicare  beneficiaries  will 


assess  cost  effectiveness  of 
rehabilitation  services  and  model 
prospective  payment  methodologies. 
This  project  will  yield  policy 
recommendations  relating  to 
reimbursement,  quality  assurance  and 
coverage  of  Medicare  services; 
Frequency:  One-time:  Respondents: 
Individuals/households,  businesses/ 
other  for  profit,  non-profit  institutions, 
and  small  businesses/organizations; 
Estimated  Number  of  Responses:  24,480; 
Average  Hours  per  Response:  .37;  Total 
Estimated  Burden  Hours:  8,960. 

6.  Type  of  Request  New;  Title  of 
Information  Collection:  Evaluation  of 
the  Home  Health  Prospective  Payment 
Demonstration;  Form  Number:  HCFA- 
R-9;  Use:  To  reduce  costs  for  Medicare 
home  health  care,  HCFA  is  developing, 
conducting,  and  evaluating 
demonstrations  of  per  visit  and  per 
episode  prospective  payment.  These 
data  will  be  used  in  assessing  the 
impact  of  per  visit  prospective  payment 
and  in  developing  a  case-mix  adjustor 
for  per  episode  prospective  payment; 
Frequency:  One-time;  Respondents: 
Individuals/households;  Es/Z/nafe:/ 
Number  of  Responses:  2,000;  Average 
Hours  per  Response:  .33;  Total 
Estimated  Burden  Hours:  667. 

7.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Identification  of 
Extension  Units  of  Outpatient  Physical 
Therapy/Outpatient  Speech  Pathology 
(OPT/OSP)  Providers;  Form  Number 
HCFA-381;  Use:  This  form  is  used  by 
OPT/OSP  providers  who  participate  in 
the  Medicare  program  to  identify 
locations  where  services  are  provided  to 
beneficiaries.  These  locations  are 
locations  other  than  their  primary  office 
location  and  must  also  meet  the 
Medicare  requirements  for  OPT/OSP 
providers;  Frequency:  Aimually; 
Respondents:  State  and  local 
governments;  Estimated  Number  of 
Responses:  600;  Average  Hours  per 
Response:  .25;  Total  Estimated  Burden 
Hours:  150. 

8.  Type  of  Request-  Reinstatement; 
Title  of  Information  Collection:  Home 
Office  Cost  Statement;  Form  Number 
HCFA-287;  Use:  These  forms  are  used  to 
report  the  home  office  cost  for  chain 
organizations  providing  covered 
services  to  the  Medicare  population,  in 
accordance  with  section  1815a  and  1833 
of  the  Social  Security  Act;  Frequency: 
Annually;  Respondents:  Businesses/ 
other  for  profit;  Estimated  Number  of 
Responses:  850;  Average  Hours  per 
Response:  138;  Total  Estimated  Burden 
Hours:  117.300  (reporting)  and  278,800 
(recordkeeping)  for  a  total  of  396,100. 

9.  Type  of  Request-  Reinstatement; 
Title  of  Information  Collection:  Skilled 
Nursing  Facility  Prospective  Payment 


Cost  Report:  Form  Number  HCFA- 
2540S-87;  Use:  This  form  is  used  by 
skilled  nursing  facilities  with  less  than 
1.500  Medicare-patient  days,  at  their 
option,  to  report  costs  incurred  for 
providing  services  to  Medicare  patients; 
Frequency:  Annually;  Respondents: 
Small  businesses/organizations  and 
non-profit  institutions;  Estimated 
Number  of  Responses:  1,441;  Average 
Hours  per  Response:  14;  Total  Estimated 
Burden  Hours:  20,174  (reporting)  and 
122,485  (recordkeeping)  for  a  total  of 
142,659. 

2.  Type  of  Request  Extension;  Title  of 
Information  Collection:  Intermediary 
Request  to  Skilled  Nursing  Facilities  for 
Medical  Information  on  Claims  to  be 
Processed:  Form  Number  HCFA-9031; 
Use:  This  information  is  used  by  the 
fiscal  intermediaries  to  assure 
reimbursement  is  made  only  for  services 
that  are  covered  under  Medicare  Part  A 
or  B  for  skilled  nursing  facilities.  The 
medical  information  describes  the 
patient's  condition  and  level  of  medical 
needs  and/or  services  provided.  These 
records  or  information  are  submitted 
with  claims  or  as  requested;  Frequency: 
On  occasion;  Respondents:  Businesses/ 
other  for  profit  and  small  businesses/ 
organizations;  Estimated  Number  of 
Responses:  217,669;  Average  Hours  per 
Response:  .5;  Total  Estimated  Burden 
Hours:  108.835.  Additional  Information 
or  Comments:  Call  the  Reports 
Clearance  Officer  on  301-966-2088  for 
copies  of  the  clearance  request 
packages.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  following  address:  0MB 
Reports  Management  Branch,  Attention: 
Allison  Eydt,  New  Executive  Office 
Building,  room  3208.  Washington,  DC 
20503. 

Dated:  )uly  29. 1991. 
Gail  R.  WUensky, 

Administrator,  Health  Care  Financing 
Administration. 
(FR  Doc.  91-18471  Filed  8-2-01;  8:45  am] 

BILUNO  COOC  412O-0»-M 


Public  Health  Service 

National  Institutes  of  Health;  Privacy 
Act  of  1974;  New  System  of  Records 

aoency:  Public  Health  Service.  HHS. 
action:  Notification  of  a  new  system  of 
records. 

•UMMARV:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Public  Health  Service  (PHS)  is 
publishing  a  notice  of  a  new  system  of 
records,  09-25-0165,  "National  Institutes 
of  Health  Acquired  Immunodeficiency 


Syndrome  (AIDS)  Research  Loan 
Repayment  Program.  HHS/NIH/OD." 
We  are  also  proposing  routine  uses  for 
this  new  system. 

DATES:  PHS  invites  interested  parties  to 
submit  comments  on  the  proposed 
internal  and  routine  uses  on  or  before 
September  4, 1991.  PHS  has  sent  a  report 
of  a  New  System  to  the  Congress  and  to 
the  Office  of  Management  end  Budget 
(0MB)  on  July  23, 1991.  This  system  of 
records  will  be  effective  60  days  from 
the  date  of  publication  unless  PHS 
receives  comments  on  the  routine  uses 
which  would  result  in  a  contrary 
determination. 

ADDRESSES:  Please  submit  comments  to: 
Privacy  Act  Officer.  National  Institutes 
of  Health.  Building  31,  Room  3B07,  9000 
Rockville  Pike.  Bethcsda,  MD  20892, 
(301)  496-2832. 

Comments  received  will  be  available 
for  inspection  at  this  same  address  from 
9  a.m.  to  3  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

Director,  NIH  AIDS  Research  Loan 
Repayment  Program,  Office  of  AIDS 
Research,  National  Institutes  of  Health, 
Building  31,  Room  3B19,  9000  Rockville 
Pike,  Bethesda,  MD  20892,  (301)  402- 
0852. 

The  numbers  listed  above  are  not  toll 
free. 

SUPPLEMENTARY  INFORMATION:  The 
National  Institutes  of  Health  (NIH) 
proposes  to  establish  a  new  system  of 
records:  09-25-0165,  "National  Institutes 
of  Health  Acquired  Immunodeficiency 
Syndrome  (AIDS)  Research  Loan 
Repayment  Program,  HHS/NIH/OD." 
This  system  of  records  will  be  used  by 
NIH  staff  to:  (1)  Identify  and  select 
applicants  for  the  NIH  AIDS  Research 
Loan  Repayment  Program  (LRP);  (2) 
monitor  loan  repayment  activities,  such 
as  payment  tracking,  deferment  of 
service  obligation,  and  default;  and  (3) 
to  assist  NIH  officials  in  the  collection 
of  overdue  debts  owed  under  the  NIH 
AIDS  Research  LRP.  Records  may  be 
transferred  to  Privacy  Act  System,  09- 
15-0045.  "Health  Resources  and 
Services  Administration  Loan 
Repayment/Debt  Management  Records 
System,  HHS/HRSA/OA,"  for  debt 
collection  purposes  when  NIH  officials 
are  unable  to  collect  overdue  debts 
owed  under  the  NIH  AIDS  Research 
LRP. 

The  system  will  comprise  records  that 
contain  the  names,  addresses,  Social 
Security  numbers;  service  pay-back 
obligations,  standard  school  budgets, 
educational  loan  data,  including 
deferment  and  repayment/delinquent/ 
default  status  information;  employment 
data;  professional  and  credentialing 
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history  of  licensed  health  professionals 
including  schools  of  attendance; 
personal,  professional,  and  demographic 
background  information;  employment 
status  verification  (which  includes 
certifications  and  verifications  of 
continuing  participation  in  AIDS 
research);  Federal,  State  and  local  tax 
information,  including  copies  of  tax 
returns. 

The  amount  of  information  recorded 
on  each  individual  will  be  only  that 
which  is  necessary  to  accomplish  the 
purpose  of  the  system.  Each  record  is 
established  from  an  appHcation  form 
that  has  been  submitted  to  the  NIH 
AIDS  Research  LRP  by  the  applicant 

The  records  in  this  system  will  be 
maintained  in  a  secure  manner 
compatible  with  their  content  and  use. 
NIH  staff  will  be  required  to  adhere  to 
the  provisions  of  the  Privacy  Act  and 
the  HHS  Privacy  Act  Regulations.  The 
System  Manager  will  control  access  to 
the  data.  Only  authorized  users  whose 
official  duties  require  the  use  of  such 
information  will  have  regular  access  to 
the  records  in  this  system.  Authorized 
users  are  HHS  employees  and 
contractors  responsible  for 
implementing  the  NIH  AIDS  Research 
LRP.  The  records  will  be  stored  in  file 
folders,  computer  tape,  discs  and  file 
cards.  Manual  and  computerized 
records  will  be  maintained  in 
accordance  with  the  standards  of 
Chapter  45-13  of  the  UHS  General 
Administration  Manual.  "Safeguarding 
Records  Contained  in  Systems  of 
Records,"  supplementary  Chapter  PHS 
hf;  45-13,  the  Department's  Automated 
Information  System  Security  Handbook, 
and  the  National  Institute  of  Standards 
and  Technology  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FIPS  Pub.  31). 

Data  stored  in  computers  will  be 
accessed  through  the  use  of  keywords 
known  only  to  authorized  users.  Rooms 
where  records  are  stored  are  locked 
when  not  in  use.  During  regular  business 
hours  rooms  are  unlocked  but  are 
controlled  by  on-site  personnel.  Security 
guards  perform  random  checks  on  the 
physical  security  of  the  data. 

The  routine  uses  proposed  for  this 
system  are  compatible  with  the  stated 
purposes  of  the  system.  The  first  routine 
use  proposed  for  this  system,  permitting 
disclosure  to  a  congressional  office, 
allows  subject  individuals  to  obtain 
assistance  from  their  representatives  in 
Congress,  should  they  so  desire.  Such 
disclosure  would  be  made  only  pursuant 
to  a  request  of  the  individual.  The 
second  routine  use  allows  disclosure  to 
the  Department  of  Justice  or  a  court  in 
the  event  of  litigation.  The  third  routine 
use  allows  referral  to  the  appropriate 


agency  in  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law. 
The  fourth  routine  use  allows  disclosure 
of  records  to  contractors  for  the  purpose 
of  processing  or  refining  records  in  the 
system.  The  fifth  routine  use  allows 
disclosure  to  private  parties  such  as 
present  and  former  employers, 
references  listed  on  applications  and 
associated  forms,  other  references  and 
educational  institutions  to  evaluate  an 
individual's  professional 
accomplishments,  performance,  and 
educational  background,  and  to 
determine  if  an  applicant  is  suitable  for 
participation  in  the  NIH  AIDS  Research 
LRP.  The  sixth  routine  use  permits 
disclosure  to  a  consumer  reporting 
agency  (credit  bureau  to  obtain  a 
commercial  credit  report  to  assess  and 
verify  the  ability  of  an  individual  to 
repay  debts  owed  to  the  Federal 
Goverrmient.  The  seventh  routine  use 
allows  disclosure  of  a  delinquent 
debtor's  or  a  defaulting  participant's 
record  to  another  Federal  agency  so  that 
agency  can  effect  a  salary  offset  for 
debts  owed  by  Federal  employees  or  so 
that  the  agency  can  effect  an 
unauthorized  administrative  offset;  or  to 
the  Treasury  Department,  Internal 
Revenue  Service  (IRS),  to  request  an 
individual's  current  mailing  address  to 
locate  him/her  for  purposes  of  either 
collecting  or  compromising  a  debt,  or  to 
have  a  commercial  credit  report 
prepared.  The  eighth  routine  use  allows 
disclosure  to  another  agency  that  has 
asked  the  Department  to  effect  a  salary 
or  administrative  offset  to  help  collect  a 
debt  owed  to  the  United  States.  The 
ninth  routine  use  allows  disclosure  to 
the  Treasury  Department,  Internal 
Revenue  Service  (IRS),  of  information 
about  an  individual  applying  for  loan 
repayment  to  find  out  whether  the 
applicant  has  a  delinquent  tax  account. 
The  tenth  routine  use  allows  reporting  to 
the  Treasury  Depairtment.  Internal 
Revenue  Service  (IRS),  as  taxable 
income,  the  written-off  amount  of  a  debt 
owed  by  an  individual  to  the  Federal 
Government  when  a  debt  becomes 
partly  or  wholly  uncollectible.  The 
eleventh  routine  use  allows  disclosure  to 
debt  collection  agents,  other  Federal 
agencies,  and  other  third  parties  of 
information  necessarj'  to  identify  a 
delinquent  debtor  or  a  defaulting 
participant.  The  twelfth  routine  use 
allows  disclosure  to  any  third  party  that 
may  have  information  about  a 
delinquent  debtor's  or  a  defaulting 
participant's  current  address.  This 
disclosure  will  be  strictly  limited  to 
information  necessary  to  identify  the 
individual,  without  any  reference  to  the 


reason  for  the  agency's  need  for 
obtaining  the  current  address.  The 
thirteenth  routine  use  allows  disclosure 
to  other  Federal  agencies  that  also 
provide  loan  repayment  at  the  request  of 
these  Federal  agencies  in  conjunction 
with  a  matching  program  conducted  by 
these  Federal  agencies  to  detect  or 
curtail  fraud  and  abuse  in  Federal  loan 
repayment  programs,  and  to  collect 
delinquent  loans  or  benefit  payments 
owed  to  the  Federal  Government.  The 
fourteenth  routine  use  allows  disclosure 
to  the  Department  of  Treasury,  Internal 
Revenue  Service  (IRS)  so  that  IRS  can 
offset  against  the  debt  any  income  tax 
refunds  which  may  be  due  to  the  debtor 
or  the  defaulting  participant.  The 
fifteenth  routine  use  allows  disclosure  of 
information  provided  by  a  lender  to 
other  Federal  egencies.  debt  collection 
agents,  and  other  third  parties  who  are 
authorized  to  collect  a  Federal  debt  for 
the  purpose  of  identifying  an  individual 
who  is  delinquent  in  loan  or  benefit 
payments  owed  to  the  Federal 
Government. 

The  following  notice  is  written  in  the 
present,  rather  than  future  tense,  in 
order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  the  system  has  become 
effective. 

Dated:  July  29. 1991. 
Wilfocd  ).  Forbush. 

Director.  Office  of  Management. 

09-25-0165 

SYSTEM  NAME: 

National  Institutes  of  Health  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
Research  Loan  Repayment  Program, 
HHS/NIH/OD. 

SECURITY  CLASS4FICATION: 

None. 

SYSTEM  LOCATION: 

Office  of  AIDS  Research  (OAR), 
National  Institutes  of  Health.  Building 
31,  room  3B19.  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

Division  of  Computer  Research  and 
Technology  (DCRT).  National 
Institutes  of  Health,  Building  12A, 
room  4037,  9000  Rockville  Pike, 
Bethesda,  Maryland  20692. 

Division  of  Financial  Management 
(DFM),  Operations  Accounting 
Branch,  National  Institutes  of  Health, 
Building  31,  nSom  B1B55,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

CATEGORIES  OF  INOIVIDUAU  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  applied  for,  who 
have  been  approved  to  receive,  who  are 


receiving,  and  who  have  receiv( 
under  the  NIH  AIDS  Research  L 
individuals  who  are  interested  i 
participation  in  the  NIH  AIDS  F 
LRP. 

CATEOomis  or  wicomm  in  tni  svi 

Name,  address,  Social  Securi 
number  service  pay-back  oblig 
standard  school  budgets,  educa 
loan  data  including  deferment  s 
repayment/delinquent/default  i 
information;  employment  data; 
professional  and  credentialing  1 
licensed  health  professionals  in 
schools  of  attendance;  personal 
professional,  and  demographic 
background  information;  emplo 
status  verification  (which  inclu( 
certifications  end  verifications  i 
continuing  participation  in  AIDl 
research);  Federal.  State  and  lo( 
information,  including  copies  of 


AUTHOINTY  PO»  MAINTtNANCt  OP  T> 
SYSTEM: 

Section  487A  (42  USC  288-1)  i 
PHS  Act,  as  amended,  directing 
to  establish  and  implement  a  pr 
educational  loan  repayment  for 
qualified  health  professionals  w 
to  conduct,  as  employees  of  Nil 
research.  The  provisions  of  sect 
of  the  PHS  Act  (42  USC  2541-1), 
amended,  governing  the  NHSC 1 
repayment  program,  are  incorpt 
except  as  inconsistent.  The  Inte 
Revenue  Code  at  26  USC  6109  n 
the  provrision  of  the  SSN  for  the 
of  loan  repayment  funds  under  i 
AIDS  Research  LRP. 

PUIWOSE(S)  OP  VHI  svstem: 

(1)  To  identify  and  select  appl 
for  the  NIH  AIDS  Research  LRP 

(2)  To  monitor  loan  repaymen 
activities,  such  as  payment  trac 
deferment  of  service  obligation, 
default. 

(3)  To  assist  NIH  olBcials  in  t 
collection  of  overdue  debts  owe 
the  NIH  AIDS  Research  LRP.  Re 
may  be  transferred  to  system  Ni 
0045,  "Health  Resources  and  Se 
Administration  Loan  Repaymen 
Management  Records  Svstem,  F 
HRSA/OA,"  for  debt  collection 
purposes  when  NIH  officials  an 
to  collect  overdue  debts  owed  u 
NIH  AIDS  Research  LRP. 

ROUTINE  USES  OF  RECORDS  MAWTAH 
THE  SYSTEM,  INCLUDINa  CATEOORIEI 
USERS  AND  THE  PURPOSES  OF  SUCH  I 

1.  Disclosure  may  be  made  to 
congressional  office  from  the  re( 
an  individual  in  response  to  an  i 
from  the  congressional  office  mt 
the  request  of  that  individuaL 
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reason  for  the  agency's  need  for 
obtaining  the  current  address.  The 
thirteenth  routine  use  allows  disclosure 
to  other  Federal  agencies  that  also 
provide  loan  repayment  at  the  request  of 
these  Federal  agencies  in  conjunction 
with  a  matching  program  conducted  by 
these  Federal  agencies  to  detect  or 
curtail  fraud  and  abuse  in  Federal  loan 
repayment  programs,  and  to  collect 
delinquent  loans  or  benefit  payments 
owed  to  the  Federal  Government.  The 
fourteenth  routine  use  allows  disclosiu-e 
to  the  Department  of  Treasury,  Internal 
Revenue  Service  (IRS)  so  that  IRS  can  ' 
offset  against  the  debt  any  income  tax 
refunds  which  may  be  due  to  the  debtor 
or  the  defaulting  participant.  The 
fifteenth  routine  use  allows  disclosure  of 
information  provided  by  a  lender  to 
other  Federal  agencies,  debt  collection 
agents,  and  other  third  parties  who  are 
authorized  to  collect  a  Federal  debt  for 
the  purpose  of  identifying  an  individual 
who  is  delinquent  in  loan  or  benefit 
payments  owed  to  the  Federal 
Government. 

The  following  notice  is  written  in  the 
present,  rather  than  future  tense,  in 
order  to  avoid  the  unnecessary 
expenditiu-e  of  public  funds  to  republish 
the  notice  after  the  system  has  become 
effective. 

Dated:  July  29. 1991. 
Wilford  I.  Forbush. 

Director.  Office  of  Management 

0»-2S-O165 

sysTEM  name: 

National  Institutes  of  Health  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
Research  Loan  Repayment  Program, 
HHS/NIH/OD. 

SECURmr  CLASS4FICATION: 

None. 

SYSTEM  location: 

Office  of  AIDS  Research  (OAR), 
National  Institutes  of  Health.  Building 
31,  room  3B19,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

Division  of  Computer  Research  and 
Technology  (DCRT).  National 
Institutes  of  Health.  Building  12A, 
room  4037,  9000  Rockville  Pike, 
Bethesda,  Maryland  20692. 

Division  of  Financial  Management 
(DFM),  Operations  Accounting 
Branch,  National  Institutes  of  Health. 
Building  31,  nSom  B1B55,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  applied  for,  who 
have  been  approved  to  receive,  who  are 


receiving,  and  who  have  received  funds 
under  the  NIH  AIDS  Research  LRP;  and 
individuals  who  are  interested  in 
participation  in  the  NIH  AIDS  Research 
LRP. 

CATSOOmtS  OF  NSCOROS  M  THK  SYSTCM: 

Name,  address,  Social  Security 
number  service  pay-back  obligations, 
standard  school  budgets,  educational 
loan  data  including  deferment  and 
repayment/dehnquent/default  status 
information;  employment  data; 
professional  and  credentialing  history  of 
licensed  health  professionals  including 
schools  of  attendance;  personal, 
professional,  and  demographic 
background  information;  employment 
status  verification  (which  includes 
certifications  and  verifications  of 
continuing  participation  in  AIDS 
research);  Federal,  State  and  local  tax 
information,  including  copies  of  tax 
returns. 

AUTHONtTV  POM  HAINTSNANCS  OF  THE 
SYtmi: 

Section  487A  (42  USC  288-1)  of  the 
PHS  Act,  as  amended,  directing  the  NIH 
to  establish  and  implement  a  program  of 
educational  loan  repayment  for 
qualified  health  professionals  who  agree 
to  conduct,  as  employees  of  NIH,  AIDS 
research.  The  provisions  of  section  338B 
of  the  PHS  Act  (42  USC  2541-1).  as 
amended,  governing  the  NHSC  loan 
repayment  program,  arc  incorporated 
except  as  inconsistent.  The  Internal 
Revenue  Code  at  26  USC  6109  requires 
the  provision  of  the  SSN  for  the  receipt 
of  loan  repayment  funds  under  the  NIH 
AIDS  Research  LRP. 

PtiRM>SE(S)  OF  THK  SYSTEM: 

(1)  To  identify  and  select  applicants 
for  the  NIH  AIDS  Research  LRP. 

(2)  To  monitor  loan  repayment 
activities,  such  as  payment  tracking, 
deferment  of  service  obligation,  and 
default. 

(3)  To  assist  NIH  officials  in  tfie 
collection  of  overdue  debts  owed  under 
the  NIH  AIDS  Research  LRP.  Records 
may  be  transferred  to  system  No.  OB-15- 
0045,  "Health  Resources  and  Services 
Administration  Loan  Repayment/Debt 
Management  Records  System,  HHS/ 
HRSA/OA."  for  debt  collection 
purposes  when  NIH  officials  are  unable 
to  collect  overdue  debts  owed  under  the 
NIH  AIDS  Research  LRP. 

ROLTPNE  USES  OF  RECORDS  MAIMTAIHEO  IN 
THE  SYSTCM,  INCLUDIWO  CATEOORIES  OF 
USERS  AND  TH8  PURPOSES  OF  SUCH  USE: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individuaL 


2.  Disclosure  may  be  made  to  the 
Department  of  Justice  or  to  a  court  or 
other  tribunal  from  this  system  of 
records,  when  (a)  HHS.  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  of  any  agency  tiiereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  Utigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  Utigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred  to 
the  appropriate  agency,  whether 
Federal.  State,  or  local,  charged  with 
enforcing  or  implementing  the  statute  or 
rule,  regulation  or  order  issued  pursuant 
thereto. 

4.  NIH  may  disclose  records  to 
Department  contractors  and 
subcontractors  for  the  purpose  of 
collecting,  compiling,  aggregating, 
analyzing,  or  refining  records  in  the 
system.  Contractors  maintain,  and  are 
also  required  to  ensure  that 
subcontractors  maintain.  Privacy  Act 
safeguards  with  respect  to  such  records. 

5.  NIH  may  disclose  information  from 
this  system  of  records  to  private  parties 
such  as  present  and  former  employers, 
references  listed  on  apphcations  and 
associated  forms,  other  references  and 
educational  institutions.  The  purpose  of 
such  disclosures  is  to  evaluate  an 
individual's  professional 
accomplishments,  performance,  and 
educational  background,  and  to 
determine  if  an  applicant  is  suitable  for 
participation  in  the  NIH  AIDS  Research 
LRP. 

6.  NIH  may  disclose  information  from 
this  system  of  records  to  a  consumer 
reporting  agency  (credit  bureau)  to 
obtain  s  commercial  credit  report  to 
assess  and  verify  the  ability  of  an 
individual  to  repay  debts  owed  to  the 


Federal  Government.  Disclosures  are 
limited  to  the  individual's  name, 
address.  Social  Security  number  and 
other  information  necessary  to  identify 
him/her;  the  funding  being  sought  or 
amount  and  status  of  the  debt;  and  the 
program  under  which  the  applicant  or 
claim  is  being  processed. 

7.  NIH  may  disclose  from- this  system 
of  records  a  delinquent  debtor's  or  a 
defaulting  participant's  name,  address. 
Social  Security  number,  and  other 
information  necessary  to  identify  him/ 
hen  the  amount  status,  and  history  of 
the  claim,  and  the  agency  or  program 
under  which  the  claim  arose,  as  follows: 

a.  To  another  Federal  agency  so  that 
agency  can  effect  a  salary  offset  for 
debts  owed  by  Federal  employees;  if  the 
claim  arose  under  the  Social  Security 
Act  the  employee  must  ha\-e  agreed  in 
writing  to  the  salary  offset 

b.  To  another  Federal  agency  so  that 
agency  can  effect  an  unauthorized 
administrative  offset  i-e.,  withhold 
money,  other  than  federal  salaries, 
payable  to  or  held  on  behalf  of  the 
individual. 

c.  To  the  Treasury  Department 
Internal  Revenue  Service  (IRS),  to 
request  an  individual's  current  mailing 
address  to  locate  him/her  for  purposes 
of  either  collecting  or  compromising  a 
debt  or  to  have  a  commercial  credit 
report  prepared. 

8.  NTH  may  disclose  information  from 
this  system  of  records  to  another  agency 
that  has  asked  the  Department  to  effect 
a  salary  or  administrative  offset  to  help 
collect  a  debt  owed  to  the  United  States. 
Disclosure  is  limited  to  the  individual's 
name,  address.  Social  Security  number, 
and  other  information  necessary  to 
identify  the  individual  to  information 
about  the  money  payable  to  or  held  for 
the  individual,  and  other  information 
concerning  the  ofT.set. 

9.  NIH  may  disclose  to  the  Treasury 
Department  Internal  Revenue  Service 
(IRS),  information  about  an  individual 
applying  for  loan  repayment  under  any 
loan  repayment  program  authorized  by 
the  Public  Health  Service  Act  to  find  out 
whether  the  applicant  has  a  delinquent 
tax  account  liiis  disclosure  is  for  the 
sole  purpose  of  determining  the 
applicant's  creditworthiness  and  is 
hmited  to  the  Individual's  name, 
address.  Social  Security  number,  other 
information  necessary  to  identify  him/ 
her,  and  the  program  for  which  the 
information  is  being  obtained. 

10.  NIH  may  report  to  the  Treasury 
Department,  Internal  Revenue  Service 
(IRS),  as  taxable  income,  the  written-off 
amount  of  a  debt  owed  by  an  individual 
to  the  Federal  Government  when  a  debt 
becomes  partiy  or  wholly  uncollectible. 


either  because  the  time  period  for 
collection  under  the  statute  of 
limitations  has  expired,  or  because  the 
Government  agrees  with  the  individual 
to  forgive  or  compromise  the  debt. 

11.  NIH  may  disclose  to  debt 
collection  agents,  other  Federal 
agencies,  and  other  third  parties  who 
are  authorized  to  collect  a  Federal  debt, 
information  necessary  to  identify  a 
delinquent  debtor  or  a  defaulting 
participant.  Disclosure  will  be  limited  to 
the  individual's  name,  address.  Social 
Security  number,  and  other  information 
necessary  to  identify  him/her;  the 
amount,  status,  and  history  of  the  claim, 
and  the  agency  or  program  under  which 
the  claim  arose. 

12.  NIH  may  disclose  information 
from  this  system  of  records  to  any  third 
party  that  may  have  information  about  a 
delinquent  debtor's  or  a  defaulting 
participant's  current  address,  such  as  a 
U.S.  post  office,  a  State  motor  vehicle 
administration,  a  professional 
organization,  an  alumni  association,  etc., 
for  the  purpose  of  obtaining  the 
individual's  current  address.  This 
disclosure  will  be  strictly  limited  to 
information  necessary  to  identify  the 
individual,  without  any  reference  to  the 
reason  for  the  agency's  need  for 
obtaining  the  current  address. 

13.  NIH  may  disclose  information 
from  this  system  of  records  to  other 
Federal  agencies  that  also  provide  loan 
repayment  at  the  request  of  these 
Federal  agencies  in  conjunction  with  a 
matching  program  conducted  by  these 
Federal  agencies  to  detect  or  curtail 
fraud  and  abuse  in  Federal  loan 
repayment  programs,  and  to  collect 
delinquent  loans  or  benefit  payments 
owed  to  the  Federal  Government. 

14.  NIH  may  disclose  from  this  system 
of  records  to  the  Department  of 
Treasury,  Internal  Revenue  Service 
(IRS):  (1)  A  delinquent  debtor's  or  a 
defaulting  participant  s  name,  address. 
Social  Security  number,  and  other 
information  necessary  to  identify  the 
individual;  (2)  the  amount  of  the  debt; 
and  (3)  the  program  under  which  the 
debt  arose,  so  that  IRS  can  offset 
against  the  debt  any  income  tax  refunds 
which  may  be  due  to  the  individual. 

15.  NIH  may  disclose  information 
provided  by  a  lender  to  other  Federal 
agencies,  debt  collection  agents,  and 
other  third  parties  who  are  authorized  to 
collect  a  Federal  debt.  The  purpose  of 
this  disclosure  is  to  identify  an 
individual  who  is  delinquent  in  loan  or 
benefit  payments  owed  to  the  Federal 
Government. 


DISCLOSURE  TO  CONSUMER  REPORTINa 
AGENCIES: 

DISCLOSURES  PURSUANT  TO  •  U8C 
SS2A(BK12): 

Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  USC  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  USC  3701(a)(3)).  The  purposes  of 
these  disclosures  are:  (1)  To  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  debts  part  of  their 
credit  records,  and  (2)  to  enable  NIH  to 
improve  the  quality  of  loan  repayment 
decisions  by  taking  into  account  the 
financial  reliability  of  applicants, 
including  obtaining  a  commercial  credit 
report  to  assess  and  verify  the  abihty  of 
an  individual  to  repay  debts  owed  to  the 
Federal  Govenmient  Disclosure  of 
records  will  be  limited  to  the 
individual's  name,  Social  Security 
number,  and  other  information 
necessary  to  establish  the  identity  of  the 
individual,  the  amount,  status,  and 
history  of  the  claim,  and  the  agency  or 
program  under  which  the  claim  arose. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
computer  tape,  discs,  and  frie  cards. 

RETRIEV  ABILITY: 

Records  are  retrieved  by  name,  Social 
Security  number,  or  other  identifying 
numbers. 

SAFEGUARDS: 

1.  Authorized  Users:  Data  on 
computer  files  is  accessed  by  keyword 
known  only  to  authorized  users  who  are 
NIH  employees  responsible  for 
implementing  the  NIH  AIDS  Research 
LRJP.  Access  to  information  is  thus 
limited  to  those  with  a  need  to  know. 

2.  Physical  Safeguards:  Rooms  where 
records  are  stored  are  locked  when  not 
in  use.  During  regular  business  hours 
rooms  are  unlocked  but  are  controlled 
by  on-site  personnel.  Seciu-ity  guards 
perform  random  checks  on  the  physical 
security  of  the  data. 

3.  Procedural  and  Technical 
Safeguards:  A  password  is  required  to 
access  the  terminal  and  a  data  set  name 
controls  the  release  of  data  to  only 
authorized  users.  All  users  of  personal 
information  in  connection  with  the 
performance  of  their  jobs  (see 
Authorized  Users,  above)  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office. 


These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
the  Department's  Automated 
Information  System  Security  Handbook, 
and  the  National  Institute  of  Standards 
and  Technology  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FIPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records'* 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  2300-537-1.  Refer 
to  the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESSES: 

Director,  NIH  AIDS  Research  Loan 
Repayment  Program,  Office  of  AIDS 
Research,  National  Institutes  of 
Health,  Building  31,  Room  SBlQ,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

NOTinCATION  PROCEDURES: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be.  The  request  should 
include:  (a)  Full  name,  and  (b) 
appropriate  dates  of  participation.  The 
requester  must  also  understand  that  the 
knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURES: 

Write  to  the  System  Manager 
specified  above  to  attain  access  to 
records  and  provide  the  same 
information  as  is  required  under  the 
Notification  Procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  an 
accounting  of  disclosure  of  their  records, 
if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  specified 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 


inaccurate,  incomplete,  untin 
irrelevant.  The  right  to  contet 
limited  to  information  which 
incomplete,  irrelevant,  incorr 
untimely  (obsolete). 

NECORO  tOURCC  CATCOOMES: 

Subject  individual;  particip 
lending  institutions;  educatioi 
institutions  attended;  other  F( 
agencies;  consumer  reporting 
credit  bureaus;  and  third  part 
provide  references  concemin; 
subject  individual. 

SYSTEMS  KXEMrm  phom  ccrtai 
PROVISIONS  OP  TMl  ACT: 

None.     1 1 

[PR  Doc.  91-18466  Filed  8-2-91;  8 
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DEPARTMENT  OF  HOUSING 
URBAN  DEVELOPMENT 

Offic*  Of  Administration 

[Docfcst  Na  N-91-3297] 

SutMiiission  of  PropoMd  Infi 
Colloction  to  0MB 

agency:  Office  of  Administra 
ACnoN:  Notice. 

summary:  The  proposed  infoi 
collection  requirement  descril 
has  been  submitted  to  the  Off 
Management  and  Budget  (OW 
review,  as  required  by  the  Pa] 
Reduction  Act.  The  Departme 


HUD-51234. 


Total  Estimated  Burden  Ho 
Status:  Reinstatement 
Contact  Edward  C.  Whippl 

(202)  708-0744,  Wendy  Swire, 

395-6680. 

Dated:  July  25, 1991. 
(PR  Doc.  91-18518  Filed  8-2-91;  8: 
■nxmo  CODE  4t10-01-H 
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These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
the  Department's  Automated 
Information  System  Security  Handbook, 
and  the  National  Institute  of  Standards 
and  Technology  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FIPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  2300-537-1.  Refer 
to  the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESSES: 

Director,  NIH  AIDS  Research  Loan 
Repayment  Program.  Office  of  AIDS 
Research,  National  Institutes  of 
Health,  Building  31,  Room  SBlQ.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

NOTinCATION  PROCEDURES: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be.  The  request  should 
include:  (a)  Full  name,  and  (b) 
appropriate  dates  of  participation.  The 
requester  must  also  understand  that  the 
knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURES: 

Write  to  the  System  Manager 
specified  above  to  attain  access  to 
records  and  provide  the  same 
information  as  is  required  under  the 
Notification  Procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  an 
accounting  of  disclosure  of  their  records, 
if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  specified 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 


inaccurate,  incomplete,  untimely  or 
irrelevant.  The  rig^t  to  contest  records  is 
limited  to  information  which  is 
incomplete,  irrelevant,  incorrect  or 
untimely  (obsolete). 

NCCOm  tOURCC  CATCOOWES: 

Subject  individual;  participating 
lending  institutions;  educational 
institutions  attended;  other  Federal 
agencies;  consumer  reporting  agencies/ 
credit  bureaus;  and  third  parties  that 
provide  references  concerning  the 
subject  individual. 

SYSTEMS  CXEMrm  mOM  CCRTAIN 

wovmoMS  OP  TMi  act: 
None.     I  { 

[FR  Doc.  91-18466  Filed  8-2-91:  &-45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  Administration 

[Docket  Na  N-91-3297] 

SutMnission  of  Propoeed  Infermation 
Collection  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 

subject  proposal. 

ADDRESSES:  Interested  persons  are 

invited  to  submit  comments  regarding 

this  proposal.  Comments  should  refer  to 

the  proposal  by  name  and  should  be 

sent  to:  Wendy  Swire,  OMB  Desk 

Officer,  Office  of  Management  and 

Budget,  New  Executive  Office  Building, 

Washington.  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  propoeed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 
SUPFICMENTARY  INFORMATKM:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  fte  information 
submission  including  number  of 


respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3S07  of  the  Paperwork 
Reduction  Act  44  {JS.C  3507:  section  7(d)  of 
the  Department  of  Housing  ind  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  July  25, 1991. 

Joltn  T.  Mwphy, 

Director.  Information  Policy  and  Management 
Divitioa. 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Report  on  Occupancy  for 
Public  Housing. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  collected  will  be  used  to 
measure  and  evaluate  the  utilization  of 
Public  and  Indian  Housing  imits  by  low- 
income  families  as  well  as  assure  that 
all  persons  have  an  equal  opportunity  to 
participate  in  and  receive  the  benefits  of 
the  housing  assistance  offered. 
Occupancy  and  tenant  characteristic 
information  is  required  for  monitoring 
and  compliance  activities. 

Form  Number.  HUD-51234. 

Respondents:  State  or  local 
governments,  and  non-profit  institutions. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Numbarof 


Frequency 
of 


Hours  per  Burden 
"      hours 


HUO-51234. 


3,330 


3.300 


Total  Estimated  Burden  Hours:  3,30a 

Status:  Reinstatement 

Contact  Edward  C.  Whipple,  HUD 
(202)  708-0744,  Wendy  Swire,  OMB  (202) 
395-6880. 

Dated:  July  25. 1991. 
(FR  Doc.  91-18518  Filed  8-2-91:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-680-1-4130-02] 

information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  tfie  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35) 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  Clearance 


Officer  at  the  telephone  number  Usted 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (1004- 
0110).  Washington,  DC  20503.  telephone 
(202)  395-7340. 

Title:  Multiple  Use  Mining  and  Mining 
Law  Administration. 

OMB  approval  number  1004-0110. 

Abstract-  Several  statutes  affecting 
the  location  of  operations  on,  patenting 
of.  and  contesting  of  mining  claims  or 
sites  on  the  public  lands  require  certain 
information  to  be  filed  with  the  Bureau 
of  Land  Management  if  the  owners  of 
the  mining  claims  or  sites  wish  to 
exercise  their  rights  under  the  mining 
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laws.  The  Acts  of  August  11. 1955  and 
April  8. 1948  (30  U.S.C.'621)  require  that 
a  notice  or  certificate  of  location  and 
annual  assessment  work  be  filed  with 
the  Bureau.  The  Stockraising  Homestead 
Act  of  1916  (43  U.S.C.  299)  requires  that 
an  operator  on  the  reserved  mineral 
interest  of  the  United  States  on  these 
lands  provide  the  Bureau  with  either  a 
bond  or  a  narrative  statement  in  the 
form  of  a  waiver  from  the  surface 
owner,  or  an  agreement  for  damage 
compensation  between  the  owner  and 
the  operator.  The  Act  of  May  10. 1872 
(30  U.S.C.  22  etseq.)  provides  for  the 
patenting  of  a  mining  claim  or  site  and 
for  adverse  claims  against  such  before 
the  Bureau.  Information  specified  in  the 
act  must  be  provided  to  the  Bureau  if  the 
owner  wishes  to  patent  or  adverse 
another  claimant. 

Bureau  Form  Number:  3814-1. 

Frequency:  Respondents  only  file  once 
to  claim  the  bene^ts  of  the  various 
statutes. 

Description  of  respondents: 
Respondents  may  range  from  an 
individual  to  multi-national 
corporations. 

Estimated  completion  time:  24  hours. 

Annual  responses:  294. 

Annual  burden  hours:  6,980. 

Bureau  Clearance  Officer  (Alternate]: 
Gerri  Jenkins.  (202)  653-8853. 
Adam  A.  Sokoloski, 

Deputy  Assistant  Director,  Energy  and 
Mineral  Resources. 

(FR  Doc.  91-18456  Filed  8-2-91;  8:45  am] 
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Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  appHcants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.): 
PRT  760439 

Applicant-  Los  Angeles.  Zoo,  Los  Anceles, 

CA. 

The  applicant  requests  a  permit  to 
import  two  male  and  eleven  female 
captive-bom  Southern  pudu  [Pudu  pudu] 
from  Criadero  Experimental 
Rucapangue.  Talagante,  Santiago.  Chile, 
for  breeding  purposes. 
PRT  760444 

Applicant:  Los  Angeles  Zoo,  Los  Angeles. 
CA. 

The  applicant  requests  a  permit  to 
import  one  female  captive-bom  white- 
cheeked  gibbon  [Hylobates  concolor 
gabriellae]  from  the  Hong  Kong  Zoo. 
Hong  Kong,  for  breeding  purposes. 


PRT  760701 

Applicant-  William  G.  Stratton,  Billings.  MT. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  Pine  Louw.  National 
Parks  Board.  Swellington.  Cape 
Province.  Republic  of  South  Africa  for 
the  purpose  of  enhancement  of  survival 
of  the  species. 

PRT  730746 

Applicant:  Los  Angeles  Zoo.  Los  Angeles, 

CA. 

The  applicant  requests  a  permit  to 
import  one  male  captive-bom  white- 
cheeked  gibbon  [Hylobates  concolor 
gabriellae]  from  the  Mulhouse  Zoo, 
Mulhouse,  France  for  breeding  purposes. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington.  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in.  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432.  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  July  31, 1991. 
R.K.  Robinson, 

Cliief.  Brancfi  of  Permits,  Office  of 

Managemen  t  A  uthority. 

[FR  Doc.  91-18496  Filed  8-2-81;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  CERCLA 

In  accordance  with  Department 
Policy,  28  CFR  50.7,  and  pursuant  to 
section  122(i)  of  CERCLA,  42  U.S.C. 
9622(i),  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  v.  Monsanto  Co.,  Inc.,  Civil 
Action  No.  191-143  was  lodged  with  the 
United  States  District  Court  for  the 
Southem  District  of  Georgia  on  July  17, 
1991.  This  agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  defendant 
pursuant  to  sections  106  and  107  of 
CERCLA,  42  U.S.C.  9606,  9607. 

The  proposed  consent  decree  provides 
that  Monsanto  will  design  a  system  to 


extract  and  treat  contaminated 
groundwater  from  the  surficial  aquifer  in 
the  vicinity  of  its  plant  located  in 
Augusta,  Georgia.  Monsanto  will  also 
conduct  groundwater  monitoring  to 
assess  whether  arsenic  contamination  in 
the  surficial  aquifer  continues  to 
decrease  as  predicted  by  the  Remedial 
Investigation  and  Feasibility  Study  (RI/ 
FS)  previously  conducted  at  the  Site.  If 
arsenic  levels  in  the  surficial  aquifer 
should  increase,  the  Decree  requires  that 
Monsanto  begin  construction  of  the 
groundwater  extraction  and  treatment 
system.  The  proposed  Decree  also 
requires  that  Monsanto  reimburse  the 
Hazardous  Substances  Superfund  in  the 
amount  of  $131,506  for  costs  incurred  by 
EPA  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Monsanto  Co.,  Inc., 
D.O.J.  Ref.  9(^-11-2-664. 

This  Consent  Decree  may  be 
examined  at  the  offices  of  the  United 
States  Attomey,  Southem  District  of 
Georgia,  Eighth  and  Telfair  Streets, 
Augusta",  Georgia  30903,  at  the  Office 
Regional  Counsel,  EPA  345  Courtland 
Street,  NE.,  Atlanta.  Georgia  30365.  and 
at  the  Offices  of  the  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division  of  the 
Department  of  Justice,  Room  1535,  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  The  proposed 
consent  decree  may  also  be  examined  ai 
the  Environmental  Enforcement  Section 
Document  Center.  601  Pennsylvania 
Ave..  NW..  Box  1097,  Washington.  DC 
20004,  202-347-7829.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mdil  from  the 
Document  Center.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$16.00  [25  cents  per  page  reproduction 
costs)  payable  to  Consent  Decree 
Library. 
Richard  B.  Stewart, 

Assistant  Attorney  General.  Environment  and 

Natural  Resource  Division. 

(FR  Doc.  91-18455  Filed  8-2-91;  8:45  amj 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 


Consent  Decree  in  United  Si 
v.  National  Steel  Corporatic 
Action  No,  81-3009  was  lodj 
1991  with  the  United  States 
Court  for  the  Southem  Distr 
Illinois.  Tlie  complaint  alleg 
certain  facilities  at  defendai 
City  Steel  Division  located  i 
City,  Illinois,  were  operating 
of  the  Illinois  State  Impleme 
(Illinois  SIP)  and  the  Clean  i 
U.S.C.  7401  et  seq. 

The  consent  decree,  as  an 
requires  National  Steel  to  in 
environmentally  beneficial  \ 
specifically,  installing  and  o 
emission  control  equipment 
ripping  operation.  Defendan 
installed  and  operated  the  n 
emission  control  equipment 
demonstrated  continued  cor 
with  the  associated  emissioi 
forth  in  the  decree.  Defenda 
wishes  to  disconnect  and  re 
aforementioned  emission  co 
equipment  to  allow  for  the  c 
of  a  continuous  caster  facilil 

The  Department  of  Justice 
comments  relating  to  the  prt 
consent  decree  for  a  period 
from  the  date  of  this  publica 
Comments  should  be  addres 
Assistant  Attomey  General 
Environment  and  Natural  R( 
Division.  Department  of  Just 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  All  c 
should  refer  to  United  State; 
National  Steel  Corporation  1 
5-2-1-262. 

The  proposed  consent  dec 
examined  at  the  Office  of  th 
States  Attomey  for  the  Sout 
of  Illinois,  room  330,  750  Mis 
Avenue,  East  St.  Louis,  IL  62 
Region  V  Office  of  the  Envir 
Protection  Agency  230  Soutl 
Street,  Chicago,  Illinois;  and 
Environmental  Enforcement 
Document  Center,  601  Penns 
Avenue  Building,  NW.,  Was 
20004  (202)  247-2072.  A  copj 
proposed  consent  decree  me 
obtained  in  person  or  by  ma 
Environmental  Enforcement 
Document  Center,  601  Pennt 
Avenue,  NW..  Box  1097,  Wa 
DC  20004.  In  requesting  a  co 
enclose  a  check  in  the  amou 
(25  cents  per  page  reproduct 
payable  to  Consent  Decree  1 
Richard  B.  Stewart, 

Assistant  A  ttorney  General  Env 
Natural  Resources  Division. 
[FR  Doc.  91-18454  Filed  8-2-91; 
■nxmo  cooe  44io-oi-m 
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JUSTICE 

)t  Decree  Pursuant 

th  Department 
and  pursuant  to 
RCLA,  42  U.S.C. 
'eby  given  that  a 
ecree  in  United 
Co.,  Inc.,  Civil 
was  lodged  with  the 
ct  Court  for  the 
Georgia  on  July  17, 
It  resolves  a  judicial 
brought  by  the 
St  the  defendant 
}  106  and  107  of 
9606,9607. 

isent  decree  provides 
design  a  system  to 


extract  and  treat  contaminated 
groundwater  from  the  surficial  aquifer  in 
the  vicinity  of  its  plant  located  in 
Augusta,  Georgia.  Monsanto  will  also 
conduct  groundwater  monitoring  to 
assess  whether  arsenic  contamination  in 
the  surficial  aquifer  continues  to 
decrease  as  predicted  by  the  Remedial 
Investigation  and  Feasibility  Study  (RI/ 
FS)  previously  conducted  at  the  Site.  If 
arsenic  levels  in  the  surficial  aquifer 
should  increase,  the  Decree  requires  that 
Monsanto  begin  construction  of  the 
groundwater  extraction  and  treatment 
system.  The  proposed  Decree  also 
requires  that  Monsanto  reimburse  the 
Hazardous  Substances  Superfund  in  the 
amount  of  $131,506  for  costs  incurred  by 
EPA  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  Monsanto  Co.,  Inc., 
D.O.J.  Ref.  90-11-2-664. 

This  Consent  Decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney,  Southern  District  of 
Georgia,  Eighth  and  Telfair  Streets, 
Augusta:.  Georgia  30903,  at  the  Office 
Regional  Counsel,  EPA  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365,  and 
at  the  Offices  of  the  Envirorunental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division  of  the 
Department  of  Justice,  Room  1535,  Ninth 
Street  and  Pennsylvania  Avenue.  NW., 
Washington,  DC  20530.  The  proposed 
consent  decree  may  also  be  examined  ai 
the  Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Ave.,  NW.,  Box  1097,  Washington,  DC 
20004,  202-347-7829.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$16.00  (25  cents  per  page  reproduction 
costs)  payable  to  Consent  Decree 
Library. 
Richard  B.  Stewart, 

Assistant  Attorney  Genera!.  Environment  and 

Natural  Resource  Division. 

(FR  Doc.  91-18455  Filed  8-2-91:  8:45  amj 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7. 
notice  is  hereby  given  that  a  proposed 


Consent  Decree  in  United  States,  et  al, 
v.  National  Steel  Corporation  Civil 
Action  No.  81-3009  was  lodged  July  24. 
1991  with  the  United  States  District 
Court  for  the  Southern  District  of 
Illinois.  Hie  complaint  alleged  that 
certain  facilities  at  defendant's  Granite 
City  Steel  Division  located  in  Granite 
City.  Illinois,  were  operating  in  violation 
of  die  Illinois  State  Implementation  Plan 
(Illinois  SIP)  and  the  Clean  Air  Act.  42 
U.S.C.  7401  et  seq. 

The  consent  decree,  as  amended, 
requires  National  Steel  to  implement  an 
environmentally  beneficial  project, 
specifically,  installing  and  operating 
emission  control  equipment  at  its  slab 
ripping  operation.  Defendant  has 
installed  and  operated  the  required 
emission  control  equipment  and  has 
demonstrated  continued  compliance 
with  the  associated  emission  limits  set 
forth  in  the  decree.  Defendant  now 
wishes  to  disconnect  and  remove  the 
aforementioned  emission  control 
equipment  to  allow  for  the  construction 
of  a  continuous  caster  facility. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  10th  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20530.  All  comments 
should  refer  to  United  States,  et  al.,  v. 
National  Steel  Corporation  D.J.  Ref.  90- 
5-2-1-262. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Illinois,  room  330.  750  Missouri 
Avenue,  East  St.  Louis,  IL  62201;  the 
Region  V  Office  of  the  Environmental 
Protection  Agency  230  South  Dearborn 
Street.  Chicago.  Illinois;  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  Building,  NW.,  Washington.  DC 
20004  (202)  247-2072.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center.  601  Pennsylvania  - 
Avenue,  NW.,  Box  1097,  Washington, 
DC  20004.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $2.25 
(25  cents  per  page  reproduction  costs) 
payable  to  Consent  Decree  Library. 
Richard  B.  Stewart, 

Assistant  Attorney  General  Environment  and 

Natural  Resources  Division. 

(FR  Doc.  91-18454  Filed  8-2-91;  8:45  am] 

BILUNO  COOC  441ft-01-M 


Antitrust  Division 

United  States  v.  General  Binding  Corp. 
and  VeloBind  Inc. 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h).  that  a  civil  suit  and 
an  accompanying  proposed  Final 
Judgment.  Stipulation,  and  Competitive 
Impact  Statement  has  been  filed  with 
the  United  States  District  Court  for  the 
District  of  Columbia  in  United  States  v. 
General  Binding  Corporation,  et  al., 
Civil  No.  91-1822. 

The  Complaint  alleges  that  the 
proposed  acquisition  of  VeloBind 
Incorporated  of  Freemont,  California,  by 
the  General  Binding  Corporation  of 
Northbrook,  Illinois,  would  violate 
section  7  of  the  Clayton  Act  since  it 
would  likely  lessen  competition 
substantially  in  the  high-volume 
mechanized  binding  machine  market  in 
the  United  States. 

High-volume  mechanized  binding 
machines  are  electric  machines  that  can 
easily  and  securely  bind  documents  in  a 
professional-looking  manner.  General 
Binding  is  the  largest  manufacturer  of 
such  machines  in  the  United  States. 
VeloBind  is  the  second  largest 
manufacturer  of  such  machines  and  the 
sole  manufacturer  of  plastic  strip- 
binding  machines  in  the  United  States. 
Together  the  two  firms  account  for 
about  88  percent  of  all  domestic  sales  of 
high-volume  mechanized  binding 
machines. 

As  originally  structured,  the  merger 
agreement  would  have  made  General 
Binding  the  sole  manufacturer  and 
distributor  of  VeloBind  high-volume 
plastic  strip-binding  machines  and 
related  supplies.  As  a  result  of  the 
restructuring.  General  Binding  will 
estabUsh  the  Gestctner  Corporation  of 
Greenwich.  Connecticut,  as  a  competing 
source  of  these  plastic  strip-binding 
machines  and  supplies,  which  it  will 
resell  under  a  private  label. 

Gestetner  is  a  leading  o^ice  products 
retailer  nationwide.  Its  product  lines 
include  copiers  and  fax  machines.  The 
addition  of  high-volume  machines  will 
complement  Gestetner's  existing 
product  lines. 

General  Binding  has  agreed  to  supply 
Gestetner  with  plastic  strip-binding 
machines  and  the  plastic  strips  used  in 
the  machines  at  favorable  prices. 
General  Binding  has  also  agreed  to 
license  Gestetner  at  a  favorable  royalty 
rate  under  VeloBind's  basic  patent 
covering  the  plastic  strips.  Both 
agreements  will  expire  on  January  18, 
2000,  the  expiration  of  the  plastic  strip 
patent 


The  proposed  Final  Judgment  would 
require  General  Binding  to  notify  the 
Department  sixty  (60)  days  prior  to 
making  any  moc^fication,  cancellation, 
rescission,  or  amendment  to  the  supply 
or  license  agreements.  GBC  may  not 
proceed  with  any  such  modification, 
cancellation,  rescission,  or  amendment 
without  the  written  permission  of  the 
Department.  The  Final  Judgment  also 
would  enjoin  General  Binding  and 
Gestetner  from  discussing  or  exchanging 
any  information  relating  to  the  prices  at 
which  General  Binding  or  Gestetner  will 
sell  high-volume  binding  machines  and 
related  supplies. 

Public  comment  is  invited  within  the 
statutory  sixty  (60)  day  comment  period. 
Such  comments,  and  responses  thereto, 
will  be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  P.  Terry  Lubeck, 
Chief,  Litigation  II  Section,  Antitrust 
Division,  Department  of  Justice,  room 
10-437.  555  Fourth  Street.  NW.. 
Washington.  DC  20001  (telephone:  202- 
307-0924). 
John  W.  Clark. 

Acting  Director  of  Operations,  Antitrust 
Division. 

Civil  Action  No.  91 1822 
Filed:  July  24. 1991. 
Judge  Harris: 

Stipulation 

It  is  hereby  stipulated  by  and  between 
the  undersigned  parties,  by  their 
respective  attorneys,  as  follows: 

(1)  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  District  of 
Columbia. 

(2)  The  parties  consent  that  a  Final 
Jud^ent  in  the  form  attached  hereto 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  ovm  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16(b}-^h)),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  defendants 
and  by  filing  that  notice  with  the  Court 

(3)  The  parties  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entry 
of  the  Final  Judgment 

(4)  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatever,  and  the  making  of 
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this  stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated;  July  23. 1991. 

For  Plaintiff  United  States  of  America. 
James  F.  Rill. 

Assistant  Attorney  General. 
Judy  Whalley. 
John  W.  Qark. 
P.  Terry  Lubeck. 
John  F.  Greaney. 
Attorneys,  Antitrust  Division,  U.S. 

Department  of  Justice. 
M.  Lee  Anne  Washington. 
Katherine  J.  Palmer, 
Attorneys,  Antitrust  Division.  U.S. 

Department  of  Justice.  Room  10~437,  555 

4th  Street,  NW.,  Washington,  DC  20001, 

(202)307-0948. 
Mark  Crane.  John  H.  Spellman,  D.CBar 

^061465.  Hopkins  &  Sutler.  888  Sixteenth 

Street,  NW.,  Washington,  D.C.  20006,  (202] 

835-8000 
Richard  William  Austin,  John  R.  Keys,  Jr.. 

D.C.  Bar  #203539.  Winston  ft  Strawn.  1400 

L  Street  NW.,  Washington.  DC  20005-3502. 
Steve  Rubin,  General  Binding  Corporation, 

One  GBC  Plaza,  Northbrook,  Illinois  60062, 

(708)  272-3700. 

Counsel  for  General  Binding  Incorporated 
Ronald  G.  Carr,  D.C.  Bar  *379167,  Thomas  E. 
Unterman,  Esquire.  W.  Stephen  Smith, 
Esquire,  D.C.  Bar  «376179,  Morrison  & 
Foerster,  2000  Pennsylvania  Avenue,  NW., 
Washington.  DC  20006-1812. 

Counsel  for  VeloBind  Incorporated 
Stipulation  Approved  for  Filing 
Done  this day  of ,  1991. 

United  States  District  Judge 
Final  Judgment 

Whereas  plaintiff.  United  States  of 
America,  having  filed  its  Complaint 
herein  on  July  24, 1991,  and  plaintiff  and 
defendants,  by  their  respective 
attorneys,  having  consented  to  the  entry 
of  this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein  and  without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  such  issue; 

And  Whereas  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  Whereas  defendant  General 
Binding  Corporation  proposes  to  acquire 
defendant  VeloBind  Incorporated; 

And  Whereas  the  essence  of  this  Final 
Judgment  is  prompt  and  certain  remedial 
action  to  ensure  that  after  the 
acquisition  the  number  of  viable  firms 
competing  in  the  sale  of  high-volume 
binding  machines  and  related  supplies 
in  the  United  States  is  not  reduced; 

And  Whereas  General  Binding 
Corporation  has  agreed  to  supply 


Gestetner  Corporation  with  high-volume 
plastic  strip  binding  machines  and 
related  supplies  until  the  year  2(X)0  and 
to  license  Gestetner  Corporation  under 
U.S.  Patent  No.  4,369,013,  the  basic 
patent  covering  plastic  strips  for  use  in 
such  binding  machines,  which  expires  in 
that  year; 

And  Whereas  defendants  have 
represented  to  plaintiff  that  the  remedial 
action  required  below  can  be 
undertaken  and  that  they  will  later  raise 
no  claim  of  financial  hardship  arising 
out  of  this  Final  Judgment  or  the  supply 
agreement  or  the  license  agreement  as 
grounds  for  asking  the  Court  to  modify 
any  of  the  provisions  contained  below; 

Now  Therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby 

Ordered,  Adjudged,  and  Decreed  as 
follows: 

I 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  hereto.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants  under 
section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C.  18). 

II 

As  used  in  this  Final  Judgment: 

A.  "GBC"  means  defendant  General 
Binding  Corporation,  each  subsidiary 
and  division  thereof,  and  each  officer, 
director,  employee,  agent,  and  other 
person  acting  for  or  on  behalf  of  any  of 
them, 

B.  "VeloBind"  means  defendant 
VeloBind  Incorporated,  each  subsidiary 
and  division  thereof,  and  each  officer, 
director,  employee,  agent,  and  other 
person  acting  for  or  on  behalf  of  any  of 
them. 

C.  "Gestetner"  means  Gestetner 
Corporation,  each  subsidiary  and 
division  thereof,  and  each  officer, 
director,  agent,  and  other  person  acting 
for  or  on  behalf  of  any  of  them. 

D.  "Supply  agreement"  means  the 
contract  dated  as  of  April  10, 1991. 
between  GBC  and  Gestetner  entitled 
"OEM  Distribution  Agreement.  Hot 
Knife  Process  Products,"  which 
provides,  among  other  things,  for  the 
sale  by  GBC  to  Gestetner  of  high-volume 
plastic  strip-binding  machines  and 
related  plastic  strips. 

E.  "License  agreement"  means  the 
contract  dated  May  24, 1991,  between 
GBC  and  Gestetner  entitled  "License 
Agreement,"  which  provides,  among 
other  things,  for  the  grant  of  an 
exclusive  license  from  GBC  to  Gestetner 
to  manufacture  or  have  manufactured 


plastic  strips  of  the  type  that  are  the 
subject  of  the  supply  agreement. 

F.  "Addendum  No.  1"  means  the 
contract  dated  July  15, 1991,  between 
GBC  and  Gestetner  entitled  "Addendum 
No.  1  to  OEM  Distribution  Agreement," 
which  provides,  among  other  things,  that 
should  Gestetner  exercise  the  license 
agreement  it  will  be  under  no  obligation 
to  purchase  any  machines  from  GBC. 

Ill 

A.  The  provisions  of  this  Final 
Judgment  shall  apply  to  defendants,  to 
each  of  their  successors  and  assigns, 
and  to  all  other  persons  in  active 
concert  or  participation  with  any  of 
them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Nothing  herein  contained  shall 
suggest  that  any  portion  of  this  Final 
Judgment  is  or  has  been  created  for  the 
benefit  of  any  third  pEirty  and  nothing 
herein  shall  be  construed  to  provide  any 
rights  to  any  third  party. 

C.  GBC  shall  require,  as  a  condition  of 
the  sale  or  other  disposition  of  all  or 
substantially  all  of  its  assets  or  stock, 
that  the  acquiring  party  agree  to  be 
bound  by  the  provisions  of  this  Final 
Judgment. 

IV 

A.  GBC  shall  not,  without  first 
providing  plaintiff  with  sixty  (60)  days 
prior  written  notification,  cancel, 
rescind,  modify,  or  amend  the  supply 
agreement  or  the  license  agreement.  In 
the  event  that  plaintiff  does  not  object 
within  sixty  (60)  days  of  receiving  such 
notice.  GBC  may  proceed  with  such 
cancellation,  rescission,  modification,  or 
amendment.  In  the  event  that  plaintiff 
does  object  within  sixty  (60)  days  of 
receiving  such  notice,  GBC  shall  not 
proceed  with  such  cancellation, 
rescission,  modification,  or  amendment 
without  plaintiffs  prior  written 
permission. 

B.  GBC  shall  not  offer  or  give 
Gestetner,  directly  or  indirecUy.  any 
payment  or  other  consideration  for 
eliminating  or  reducing  its  orders  from 
GBC  during  the  term  of  the  supply 
agreement,  or  for  altering.  amencUng.  or 
adjusting  the  prices  at  which  Gestetner 
sells  binding  machines  or  related 
supplies,  or  the  quantities,  terms,  or 
manner  of  such  sales. 


GBC  is  enjoined  and  restrained, 
except  when  acting  pursuant  to  the 
supply  or  license  agreements,  from: 

A.  Entering  into,  directly  or  indirectly, 
any  contract,  agreement,  understanding, 
arrangement,  plan,  program. 


combination,  or  conspiracy ' 
Gestetner  to  fix,  establish,  n 
stabilize,  or  maintain  the  pri 
Gestetner  or  GBC  sells  or  w 
binding  machines  or  related 

B.  Discussing  with  or  sugg 
Gestetner  the  prices  at  whic 
or  GBC  sells  or  will  sell  bine 
machines  or  related  suppliei 

C.  Communicating  with,  ri 
from,  or  exchanging  with  Ge 
information  concerning  any 
which  Gestetner  or  GBC  sell 
binding  machines  or  related 


For  the  purpose  of  determ 
securing  compliance  with  th 
Judgment,  and  subject  to  an; 
recognized  privilege,  from  ti: 

A.  Duly  authorized  repres 
the  Department  of  Justice  sh 
written  request  of  the  Atton 
or  the  Assistant  Attorney  G( 
charge  of  the  Antitrust  Divis 
reasonable  notice  made  to  a 
defendant  at  its  principal  of! 
permitted: 

(1)  Access  during  office  he 
defendant  to  inspect  and  co] 
ledgers,  accounts,  correspon 
memoranda,  and  other  recoi 
documents  in  the  possessior 
the  control  of  the  defendant, 
have  counsel  present,  relatii 
matters  contained  in  this  Fir 
Judgment;  and 

(2)  Subject  to  the  reasonal 
convenience  of  the  defendai 
without  restraint  or  interfert 
to  interview  officers,  directo 
employees,  agents,  or  other 
acting  for  or  on  behalf  of  the 
who  may  have  counsel  presi 
regarding  any  such  matters. 

B.  Upon  the  written  reque; 
Attorney  General  or  of  the  / 
Attorney  General  in  charge  ^ 
Antitrust  Division,  made  to  < 
defendant's  principal  office, 
defendant  shall  submit  such 
reports,  under  oath  if  requea 
respect  to  any  of  the  matterj 
in  this  Final  Judgment  as  ma 
requested. 

C.  No  information  or  docu 
obtained  by  the  means  prov 
section  VI  shall  be  divulged 
representatives  of  the  Depai 
Justice  to  any  person  other  t 
authorized  representative  of 
Executive  Branch  of  the  Uni 
except  in  the  course  of  legal 
to  which  the  United  States  ii 
(including  grand  jury  procee 
for  the  purpose  of  seciu'ing  c 
with  this  Final  Judgment,  or 
otherwise  required  by  law. 
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plastic  strips  of  the  type  that  are  the 
subject  of  the  supply  agreement. 

F.  "Addendum  No.  1"  means  the 
contract  dated  July  15, 1991,  between 
GBC  and  Gestetner  entitled  "Addendum 
No.  1  to  OEM  Distribution  Agreement," 
which  provides,  among  other  things,  that 
should  Gestetner  exercise  the  license 
agreement  it  will  be  under  no  obligation 
to  purchase  any  machines  from  GBC. 

UI 

A.  The  provisions  of  this  Final 
Judgment  shall  apply  to  defendants,  to 
each  of  their  successors  and  assigns, 
and  to  all  other  persons  in  active 
concert  or  participation  with  any  of 
them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Nothing  herein  contained  shall 
suggest  that  any  portion  of  this  Final 
Judgment  is  or  has  been  created  for  the 
benefit  of  any  third  pEirty  and  nothing 
herein  shall  be  construed  to  provide  any 
rights  to  any  third  party. 

C.  GBC  shall  require,  as  a  condition  of 
the  sale  or  other  disposition  of  all  or 
substantially  all  of  its  assets  or  stock, 
that  the  acquiring  party  agree  to  be 
bound  by  the  provisions  of  this  Final 
Judgment. 

rv 

A.  GBC  shall  not,  without  first 
providing  plaintiff  with  sixty  (60)  days 
prior  written  notification,  cancel, 
rescind,  modify,  or  amend  the  supply 
agreement  or  the  license  agreement.  In 
the  event  that  plaintiff  does  not  object 
within  sixty  (60)  days  of  receiving  such 
notice,  GBC  may  proceed  with  such 
cancellation,  rescission,  modification,  or 
amendment.  In  the  event  that  plaintiff 
does  object  within  sixty  (60)  days  of 
receiving  such  notice,  GBC  shall  not 
proceed  with  such  cancellation, 
rescission,  modification,  or  amendment 
without  plaintiffs  prior  written 
permission. 

B.  GBC  shall  not  offer  or  give 
Gestetner,  directly  or  indirectly,  any 
payment  or  other  consideration  for 
eliminating  or  reducing  its  orders  from 
GBC  during  the  term  of  the  supply 
agreement,  or  for  altering,  araencUng,  or 
adjusting  the  prices  at  which  Gestetner 
sells  binding  machines  or  related 
supplies,  or  the  quantities,  terms,  or 
manner  of  such  sales. 


GBC  is  enjoined  and  restrained, 
except  when  acting  pursuant  to  the 
supply  or  license  agreements,  from: 

A.  Entering  into,  directly  or  indirectly, 
any  contract,  agreement,  understanding, 
arrangement,  plan,  program. 


combination,  or  conspiracy  with 
Gestetner  to  fix,  establish,  raise, 
stabilize,  or  maintain  the  prices  at  which 
Gestetner  or  GBC  sells  or  will  sell 
binding  machines  or  related  supplies; 

B.  Discussing  with  or  suggesting  to 
Gestetner  the  prices  at  which  Gestetner 
or  GBC  sells  or  will  sell  binding 
machines  or  related  supplies;  and 

C.  Communicating  with,  requesting 
from,  or  exchanging  with  Gestetner  any 
information  concerning  any  prices  at 
which  Gestetner  or  GBC  sells  or  will  sell 
binding  machines  or  related  suppUes. 

VI 

For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  Department  of  Justice  shall,  upon 
written  request  of  the  Attorney  General 
or  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  and  on 
reasonable  notice  made  to  any 
defendant  at  its  principal  offices,  be 
permitted: 

(1)  Access  during  office  hours  of  the 
defendant  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  the  defendant,  who  may 
have  counsel  present,  relating  to  any 
matters  contained  in  this  Final 
Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  the  defendant  and 
without  restraint  or  interference  from  it, 
to  interview  officers,  directors, 
employees,  agents,  or  other  persons 
acting  for  or  on  behalf  of  the  defendant, 
who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  made  to  any 
defendant's  principal  office,  the 
defendant  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  of  the  matters  contained 
in  this  Final  Judgment  as  may  be 
requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
section  VI  shall  be  divulged  by  any 
representatives  of  the  Department  of 
Justice  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 


D.  If  at  the  time  information  or 
documents  are  furnished  by  any 
defendant  to  plaintiff,  the  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  the  defendant  marks 
each  pertinent  page  of  such  material, 
"Subject  to  claim  of  privilege  under  rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,"  then  ten  (10)  days  notice 
shall  be  given  by  plaintiff  to  the 
defendant  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  grand  jury  proceedings)  to  which 
the  defendant  is  not  a  party. 

vn 

GBC  shall,  within  ninety  (90)  days 
after  entry  of  this  Final  Judgment  and 
annually  thereafter,  give  copies  of  this 
Final  Judgment,  together  with  a 
statement  from  GBC  as  to  the 
importance  of  and  procedures  for 
complying  with  this  Final  Judgment,  to 
all  then-current  GBC  distributors  of 
high-volume  binding  machines  and  to  all 
GBC  marketing  and  sales  executives 
and  sales  persons. 

vm 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  plaintiff  and 
defendants  to  apply  to  this  Court  at  any 
time  for  such  further  orders  and 
directions  as  may  be  necessary  or 
appropriate  for  the  construction, 
implementation,  or  modification  of  any 
of  the  provisions  of  this  Final  Judgment, 
for  the  enforcement  or  compliance 
herewith,  and  for  the  punishment  of  any 
violations  hereof. 

DC 

This  Final  Judgment  will  expire  at 
12:01  am.,  central  standard  time,  on 
January  18,  2000. 

X 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

United  States  District  Judge 

Competitive  Impact  Statement 

The  United  States,  pursuant  to  section 
2(b)  of  the  Antitrust  Procedures  and 
Penalties  Act  ("APPA"),  15  U.S.C. 
§  16(b)-(h),  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

I 

Nature  and  Purpose  of  the  Proceeding 

On  July  24, 1991,  the  United  States 
filed  a  civil  antitrust  complaint  under 


section  15  of  the  Clayton  Act  15  U.S.C. 
25,  alleging  that  the  proposed 
acquisition  of  VeloBind  Incorporated 
("VeloBind")  by  General  Binding 
Corporation  ("GBC")  would  violate 
section  7  of  the  Clayton  Act,  15  U.S.C. 
18.  The  complaint  alleges  that  the  effect 
of  the  acquisition  may  be  substantially 
to  lessen  competition  in  the  manufacture 
and  sale  in  the  United  States  of  high- 
volume  binding  machines,  which  are 
electric  machines  that  can  easily  and 
securely  bind  numerous  documents  up 
to  three  inches  thick  in  a  professional- 
looking  manner.  GBC  is  the  largest 
domestic  seller  of  these  machines,  and 
VeloBind  is  the  second  largest. 

The  United  States,  GBC,  and  VeloBind 
have  consented  to  the  entry  of  a 
proposed  Final  Judgment  designed  to 
eliminate  the  anticompetitive  effects 
likely  to  result  if  GBC  acquires 
VeloBind.  As  explained  more  fully 
below,  GBC  has  entered  into  two 
contracts  with  Gestetner  Corporation 
("Gestetner")  that  would  make 
Gestetner  a  viable  competitor  in  the  sale 
of  high-volume  binding  machines  in  the 
United  States,  and  the  proposed  Fmal 
Judgment  would  prevent  GBC  from 
'altering  its  arrangement  with  Gestetner 
without  the  permission  of  the  United 
States. 

The  United  States,  GBC,  and  VeloBind 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compUance  with  the  APPA,  unless  the 
government  withdraws  its  consent  The 
proposed  Final  Judgment  constitutes  no 
admission  by  any  party  as  to  any  issue 
of  fact  or  law.  Under  the  provisions  of 
section  2(e)  of  the  APPA,  entry  of  the 
proposed  Final  Judgment  is  conditioned 
upon  a  determination  by  the  Court  that 
the  proposed  Final  Judgment  is  in  the 
public  interest  Entry  of  the  proposed 
Final  Judgment  would  terminate  this 
action,  except  that  the  Court  would 
retain  jurisdiction  to  construe,  modify, 
and  enforce  the  proposed  Final 
Judgment  and  to  punish  violations  of  the 
Final  Judgment 

II 

Events  Giving  Rise  to  the  Alleged 
Violation 

On  September  22. 1990,  GBC  and 
VeloBind  entered  into  a  definitive 
merger  agreement  in  which  GBC 
proposed  to  acquire  VeloBind  for 
approximately  $50  million.  GBC  and 
VeloBind  both  manufacture  high-volume 
binding  machines  and  related  supplies, 
which  they  sell  throughout  the  United 
States. 

GBC's  principal  high-volume  binding 
machines  use  a  plastic  comb  that  is 
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inserted  through  nineteen  rectangular 
holes  punched  in  the  paper.  VeloBind's 
machines  use  a  plastic  strip  with  eleven 
circular  posts  that  are  inserted  through 
holes  punched  in  the  paper  and  then 
melted  onto  an  opposing  strip  to 
produce  a  secure  bind.  Other  types  of 
high-volume  binding  machines  use 
tliermally  sealed  adhesive  tape,  wires, 
or  clamps  to  bind  the  paper. 

The  complaint  alleges  that  the 
manufacture  and  sale  of  high-volume 
binding  machines  is  a  relevant  product 
market  for  antitrust  purposes.  (Jther 
forms  of  binding  are  not  adequate 
substitutes  for  high-volume  binding 
machines.  Some  binding  methods,  such 
83  strip-stapling,  perfect  binding,  or 
stitching,  require  capital  investments 
significantly  greater  than  the  high- 
volume  machines  manufactured  by  GBC 
and  VeloBind.  Other  binding  methods, 
such  as  paper  clips  and  ordinary 
stapling,  do  not  produce  the 
professional-looking  binds  available 
from  machines.  Still  other  methods  tend 
to  be  significantly  more  expensive  and 
more  cumbersome  for  high-volume  use. 
Fully  manual  machines,  while  producing 
an  end-product  similar  or  identical  to 
the  high-volume  machines,  are  not 
suitable  for  binding  numerous 
documents. 

GBC's  market  share  of  about  68 
percent  makes  it  the  largest  seller  of 
high-volume  binding  machines  in  the 
United  States.  VeloBind's  share  of  about 
20  percent  makes  it  the  second  largest 
seller  of  high-volume  binding  machines. 
After  the  acquisition,  their  combined 
market  share  would  be  about  88  percent. 
The  transaction  would  cause  the 
Herfindahl-Iiirschman  Index,'  a 
measure  of  market  concentration,  to 
increase  by  at  least  2686  points  to  at 
least  7717. 

Entry  into  the  manufacture  and  sale  of 
high-volume  binding  machines  is 
difficult  and  time-consuming.  GBC  has 
established  an  effective  distribution 
system  consisting  of  dedicated 
distributors  and  in-house  sales  offices, 
which  provide  buyers  with  various 
services  that  are  essential  to  GBC's 


'  The  Herfindahl-Hirshman  Index  ("HHI")  is  a 
measure  of  market  concentration  calculated  by 
squaring  the  market  share  of  each  firm  competing  in 
the  market  and  then  summing  the  resulting  numbers. 
For  example,  for  a  market  consisting  of  four  firms 
with  shares  of  30%.  30%.  20%,  and  20%.  the  HHI  is 
2800  (30'  +  30»  -H  20»  +  20»=2800).  The  HHI.  which 
takes  into  account  the  relative  sire  and  distribution 
of  the  firms  in  a  market.  rai\ges  from  virtually  zero 
to  10,000.  The  index  approaches  zero  when  a  market 
is  occupied  by  a  large  number  of  firms  of  relatively 
equal  size  and  reaches  10,000  when  a  market  is 
controlled  by  a  single  firm.  The  HHI  increases  both 
as  the  number  of  finns  in  the  market  decreases  and 
as  the  disparity  in  size  between  the  leading  firms 
and  the  remaining  firm*  increases. 


sales  success,  including  on-site 
demonstrations,  emergency  repair 
services  and  in  many  cases  access  to 
graphics  expertise.  To  design  and 
manufacture  a  machine  and  to  establish 
such  a  distribution  system  would  require 
two  or  more  years. 

Further,  the  plastic  strips  used  in 
VeloBind  high-volume  binding  machines 
are  protected  by  a  patent,  which  will  not 
expire  until  the  year  2000.  The  demand 
for  high-volume  plastic  strip-binding 
machines  is  closely  linked  to  the 
demand  for  plastic  strips,  and  hence  to 
the  prices  and  availability  of  plastic 
strips.  Thus,  entry  into  the  manufacture 
and  sale  of  plastic  strip-binding 
machines  is  difficult. 

Ill 

Explanation  of  the  Proposed  Final 
Judgment 

The  United  States  brought  this  action 
because  the  effect  of  the  proposed 
acquisition  of  VeloBind  by  GBC  may  be 
substantially  to  lessen  competition  in 
the  domestic  high-volume  binding 
machine  market.  The  transaction  would 
eliminate  actual  and  potential 
competition  between  VeloBind  and  GBC 
and  lessen  competition  generally  in  this 
market.  In  particular,  after  the 
acquisition  GBC  could  increase  strip- 
binding  prices  significantly  without  fear 
of  substantial  loss  of  customers,  because 
many  customers  who  would  switch  to 
other  products  in  response  to  such  a 
price  increase  would  switch  to  GBC's 
comb  products.  These  risks  to 
competition  posed  by  this  acquisition 
would  be  substantially  eliminated  by 
the  relief  provided  in  the  proposed  Final 
Judgment. 

Specifically,  the  proposed  Final 
Judgment  would  provide  that  GBC 
would  have  to  obtain  the  permission  of 
the  United  States  before  GBC  could 
change  any  of  the  terms  of  the  two 
contracts  it  entered  into  with  Gestetncr, 
a  large  international  distributor  of  office 
equipment  and  supplies.  One  of  these 
two  contracts  is  a  supply  agreement 
pursuant  to  which  GBC  would  sell  to 
Cestetner  substantial  quantities  of  high- 
volume  strip-binding  machines  and 
related  plastic  strips  that  are  compatible 
with  those  currently  sold  by  VeloBind.  It 
is  contemplated  that  Gestetner  will  then 
resell  those  items  under  a  private  label 
in  competition  with  GBC.  "The  other 
contract  is  a  Ucense  agreement  that 
grants  Gestetner  the  exclusive  right  at  a 
favorable  royalty  to  produce  the 
patented  plastic  strips.  If  exercised,  the 
license  agreement  would  enable 
Gestetner  to  manufacture  the  plastic 
strips  itself  or  to  obtain  them  from 
another  manufacturer.  An  addendum  to 


the  supply  agreement,  dated  July  15, 
1991,  insures  that  if  Gestetner  exercises 
its  rights  under  the  license  agreement,  it 
will  not  be  obligated  to  purchase  any 
machines  from  GBC.  All  of  the 
agreements  will  expire  in  January  2000, 
the  expiration  date  of  the  plastic  strip 
patent. 

The  supply  and  license  agreements 
should  enable  Gestetner,  which  sells 
other  large,  private  label  office  products, 
to  compete  successfully  with  GBC.  The 
prices  it  will  pay  to  purchase  the 
machines  and  strips  from  GBC  under  the 
supply  agreement  are  substantially 
below  VeloBind's  current  dealer  prices, 
and  future  price  increases  are  limited  by 
the  agreement.  These  favorable  prices 
should  permit  Gestetner  to  sell  strip- 
binding  m.achines  and  related  supplies 
at  competitive  prices.  In  the  event  that 
GBC  fails  to  supply  Gestetner's 
demands  for  strip-binding  machines  and 
supplies,  the  supply  agreement  provides 
that  Gestetner  will  receive  a  royalty-free 
license  of  VeloBind's  basic  patent 
covering  the  manufacture  of  strips  and 
the  necessary  know-how  to  permit  it  to 
manufacture  machines  and  strips. 

The  license  agreement  also  assures 
that  Gestetner  will  be  a  new,  viable 
competitor  sufficient  to  deter  or 
counteract  any  new  diminution  in 
competition  caused  by  the  merger. 
Gestetner  may  exorcise  the  license 
agreement  at  any  time  and  for  any 
reason.  The  license  agreement  would 
enable  Gestetner  to  quickly  begin 
manufacturing  the  patented  strips.  If  the 
license  is  exercised,  the  rights,  duties, 
and  obligations  under  the  supply 
agreement  remain  intact.  However,  if 
Gestetner  exercises  the  Ucense 
agreement,  it  is  no  longer  under  any 
obligation  to  purchase  any  machines 
from  GBC.  In  that  event,  Gestetner  could 
also  manufacture  the  machines,  since  no 
significant  patents  cover  them. 

An  additional  provision  of  the  Final 
Judgment  would  prohibit  GBC  from 
reaching  an  agreement  with  Gestetner 
regarding  the  quantities  or  prices  or 
terms  at  which  either  Gestetner  or  GBC 
would  sell  high-volume  binding 
machines  or  related  supplies  or  from 
even  discussing  such  prices  with 
Gestetner. 

IV 

Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Clayton  Act,  15  U.S.C. 
15,  provides  that  any  person  who  has 
been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
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the  supply  agreement,  dated  July  15, 
1991,  insures  that  if  Gestetner  exercises 
its  rights  under  the  license  agreement,  it 
will  not  be  obligated  to  purchase  any 
machines  from  GBC.  All  of  the 
agreements  will  expire  in  January  2000, 
the  expiration  date  of  the  plastic  strip 
patent. 

The  supply  and  license  agreements 
should  enable  Gestetner,  which  sells 
other  large,  private  label  office  products, 
to  compete  successfully  with  GBC.  The 
prices  it  will  pay  to  purchase  the 
machines  and  strips  from  GBC  under  the 
supply  agreement  are  substantially 
below  VeloBind's  current  dealer  prices, 
and  future  price  increases  are  limited  by 
the  agreement.  These  favorable  prices 
should  permit  Gestetner  to  sell  strip- 
binding  m.achines  and  related  supplies 
at  competitive  prices.  In  the  event  that 
GBC  fails  to  supply  Gestetner's 
demands  for  strip-binding  machines  and 
supplies,  the  supply  agreement  provides 
that  Gestetner  will  receive  a  royalty-free 
license  of  VeloBind's  basic  patent 
covering  the  manufacture  of  strips  and 
the  necessary  know-how  to  permit  it  to 
manufacture  machines  and  strips. 

The  license  agreement  also  assures 
that  Gestetner  will  be  a  new,  viable 
competitor  sufficient  to  deter  or 
counteract  any  new  diminution  in 
competition  caused  by  the  merger. 
Gestetner  may  exorcise  the  license 
agreement  at  any  time  and  for  any 
reason.  The  license  agreement  would 
enable  Gestetner  to  quickly  begin 
manufacturing  the  patented  strips.  If  the 
license  is  exercised,  the  rights,  duties, 
and  obligations  under  the  supply 
agreement  remain  intact.  However,  if 
Gestetner  exercises  the  license 
agreement,  it  is  no  longer  under  any 
obligation  to  purchase  any  machines 
from  GBC.  In  that  event,  Gestetner  could 
also  manufacture  the  machines,  since  no 
significant  patents  cover  them. 

An  additional  provision  of  the  Final 
Judgment  would  prohibit  GBC  from 
reaching  an  agreement  with  Gestetner 
regarding  the  quantities  or  prices  or 
terms  at  which  either  Gestetner  or  GBC 
would  sell  high-volume  binding 
machines  or  related  supplies  or  from 
even  discussing  such  prices  with 
Gestetner. 

IV 

Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Clayton  Act,  15  U.S.C. 
15,  provides  that  any  person  who  has 
been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 


suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  actions.  Under  the 
provisions  of  section  5(a)  of  the  Clayton 
Act.  15  U.S.C.  16(a),  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 
any  private  lawsuit  that  may  be  brought 
against  the  defendants. 

V 

Procedures  A  vailable  for  Modification 
of  the  Proposed  Final  Judgement 

The  APPA  provides  a  period  of  at 
least  60  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  60  days  of  the  date 
of  publication  of  this  Competitive 
Impact  Statement  in  the  Federal 
Register.  The  United  States  will 
evaluate  the  comments,  determine 
whether  it  should  withdraw  its  consent, 
and  respond  to  the  comments.  The 
comments  and  responses  of  the  United 
States  will  be  filed  with  the  Court  and 
published  in  the  Federal  Register. 

Written  comments  should  be 
submitted  to  P.  Terry  Lubeck,  Chief, 
Litigation  II  Section,  Antitrust  Division, 
U.S.  Department  of  Justice,  Judiciary 
Center  Building,  room  10-437,  555  4th 
Street,  NTW.,  Washington  DC  20001. 

The  proposed  Final  Judgment  would 
provide  that  the  Court  would  retain 
jurisdiction  over  this  action  and  that  any 
party  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  its 
modification,  interpretation,  or 
enforcement. 

VI 

Alternatives  to  the  Proposed  Final 
Judgment 

The  only  alternative  to  the  proposed 
Final  Judgment  the  United  States 
considered  was  to  file  suit  and  seek  an 
injunction  that  would  block  GBC's 
acquisition  of  VeloBind.  The  United 
States  rejected  this  alternative  because 
the  supply  and  license  agreements, 
backed  up  by  the  proposed  Final 
Judgment,  should  establish  Gestetner  as 
a  viable,  effective  competitive  presence 
in  the  domestic  high-volume  binding 
machine  market,  thus  preventing  the 
acquisition  from  having  a  significant 
anticompetitive  effect  in  that  market. 
The  government  believes  that  Gestetner 
could  quickly  obtain  a  substantial  share 
of  the  high-volume  binding  machine 
market.  Gestetner,  which  has  numerous 
outlets  nationwide,  currently  is  engaged 
in  on-site  sales  of  office  equipment.  The 


firm  is  also  very  familiar  with  the 
VeloBind  product  line,  having  been  a 
distributor  of  VeloBind  products  in  the 
United  States  until  the  late  1980*8.  Under 
its  supply  agreement  with  GBC. 
Gestetner  will  be  able  to  obtain  a  supply 
of  high-volume  plastic  strip-binding 
machines  and  plastic  strips  at  very 
attractive  prices.  Moreover,  Gestetner 
has  the  option,  at  any  time  during  the 
duration  of  the  supply  agreement,  to 
exercise  the  license  agreement.  Thus,  at 
its  own  option,  Gestetner  could  begin 
producing  both  the  patented  plastic 
strips  and  strip-binding  machines,  for 
which  no  significant  patent  protection 
exists. 

Under  the  circumstances,  the  United 
States  determined  that  the  public 
interest  in  preserving  competition  in  the 
United  States  high-volume  mechanized 
binding  market  would  be  served  best  by 
obtaining  an  enforceable  consent  decree 
and  filing  the  decree  with  the  Court 
prior  to  the  consummation  of  any  part  of 
the  proposed  acquisition.  Although  the 
proposed  Final  Judgment  may  not  be 
entered  until  the  criteria  established  by 
the  APPA  have  been  satisfied,  the 
safeguards  of  the  Final  Judgment  will 
begin  immediately  because  the 
defendants  have  stipulated  that  they 
will  comply  with  the  terms  of  the  Final 
Judgment  pending  its  entry  by  the  Court. 

VU 

Determinative  Materials  and 
Documents 

The  United  States  considers  the 
supply  agreement  and  corresponding 
addendum  and  the  license  agreement 
between  GBC  and  Gestetner  to  be 
determinative  documents.  These 
contracts  include  the  terms  of  the 
proposed  relationship  between  GBC  and 
Gestetner  and  were  determinative  in 
formulating  the  proposed  Final 
Judgment.  Accordingly,  the  United 
States  will  file  copies  of  them  with  this 
Competitive  Impact  Statement.  The 
information  in  the  supply  agreement 
relating  to  specific  prices  at  which 
Gestetner  can  purchase  high-volume 
binding  machines  and  plastic  strips  is 
highly  confidential  and  has  been 
redacted.  The  United  States  will  file  an 
unredacted  copy  of  the  supply 
agreement  with  the  Court  under  seal. 

Dated:  July  23. 1991. 

ReBpectfully  submitted. 
M.  Lee  Anne  Washington, 
Katharine  |.  Palmer, 
Attorneys,  Antitrust  Division,  U.S. 
Department  of  Justice,  555  Fourth  Street,  NW., 
Room  10-437,  Washington,  DC  20001. 
[PR  Doc.  91-18453  Filed  8-2-91;  8:46  am] 
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Drug  Enforcement  Administration 

(Dodtet  No.  90-03] 

Kenneth  Beiiymer,  MJDa  Revocation  of 
Registration 

On  December  1. 1989.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Kenneth  Behymer. 
M.D.  (Respondent),  of  Anchorage. 
Alaska,  proposing  to  revoke  his  DEA 
Certificate  of  Registration,  AB8645028. 
and  to  deny  any  pending  applications 
for  renewal.  The  statutory  basis  for 
seeking  the  revocation  of  the 
registration  was  that  Respondent's 
continued  registration  would  be 
inconsistent  with  the  public  interest,  as 
set  forth  in  21  U.S.C.  823(f)  and  in  21 
U.S.C.  824(a)(4).  and  as  evidenced  by  the 
fact  that  Respondent  had  twice  been 
convicted  of  felony  offenses  relating  to 
controlled  substances,  and  that  the  State 
of  Alaska  had  temporarily  suspended 
his  medical  license  and  permanently 
restricted  his  authority  to  prescribe 
Schedule  II  and  III  controlled 
substances. 

Respondent,  through  counsel,  filed  a 
request  for  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Anchorage,  Alaska,  on  August  21  and 
22, 1990.  On  April  18, 1991.  in  her 
opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law,  and 
decision,  the  administrative  law  judge 
recommended  that  the  Respondent's 
DEA  Certificate  of  Registration  be 
revoked  and  that  any  pending 
applications  for  renewal  be  denied. 

No  exceptions  were  filed  to  Judge 
Bittner's  opinion.  On  June  10. 1991.  the 
administrative  law  judge  transmitted  the 
record  to  the  Administrator.  The 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and, 
pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  on  September  21, 1978.  Respondent 
was  indicted  on  147  felony  counts 
relating  to  controlled  substances, 
including  a  charge  of  conspiracy  to 
distribute  Schedule  II  non-narcotic 
controlled  substances.  On  September  29, 
1978.  the  Respondent  was  convicted  in 
the  United  States  District  Court  for  the 
District  of  Alaska,  upon  his  plea,  of  one 
count  of  unlawful  distribution  of 
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controlled  substances,  a  felony  violation 
of  21  U.S.C.  841(a)(1)  and  846.  He  was 
sentenced  to  three  years  imprisonroent. 
which  was  suspended  to  three  years 
probation,  on  condition  that  he  pay  a 
fine  of  $15,000,  surrender  his  DEA 
registration  for  the  term  of  suspension, 
and  not  practice  medicine  for  one  year. 
In  1966.  an  area  pharmacist's  concern 
over  a  patient's  use  of  prescribed 
controlled  substances,  prompted  a 
survey  of  the  Respondent's  prescribing 
practices.  Upon  further  investigation,  it 
was  discovered  that  the  Respondent  had 
been  excessively  prescribing  controlled 
substances  for  his  own  use.  He  also 
prescribed  Percocet,  Tylox.  and 
Mepergan  Fortis  for  two  former  nurse- 
employees.  Additionally,  Respondent 
prescribed  methadone  for  three  heroin 
addicts  without  ever  holding  the 
separate  DEA  narcotic  treatment 
program  registration  required  by  21 
U.S.C  823(g)  and  21  CFR  1301.22. 

During  the  subsequent  DEA 
investigation,  two  physicians  were 
requested  to  review  Respondent's 
medical  files  for  prescriptions  that  he 
had  written.  One  physician  found  that 
the  Respondent  had  inappropriately 
prescribed  excessive  quantities  of 
Empirin  with  codeine  and  Paregoric  for 
himself,  and  that  his  prescribing 
practices  were  "way  out  of  bounds  of 
the  normal  medical  practice."  Anodier 
physician  concluded  that  "there  is  a 
significant  problem  in  the 
[Respondent's]  judgment  relating  to  the 
use  of  medications  *  *  '.The 
physician's  own  use  of  medication 
strongly  suggests  the  possibility  of  a 
significant  impairment  in  the  physician's 
ability  to  judge  appropriately  how 
medical  care  should  be  dispensed." 

In  October  1987.  the  Respondent  was 
indicted  by  a  Federal  grand  jury  on 
seven  counts  of  unlawful  distribution  of 
controlled  substances,  and  one  count  of 
obtaining  controlled  substances  by 
fraud.  In  March  1988,  in  the  United 
States  District  Court  for  the  District  of 
Alaska,  the  Respondent  pled  guilty  to 
one  count  of  unlawful  distribution  of 
medicine.  The  Court  sentenced  him  to 
two  years  suspended  probation,  on  the 
conditions  that  he  write  all  future 
prescriptions  on  triphcate  forms,  that  he 
not  prescribe  controlled  substances  for 
himself,  his  family,  his  employees  or 
their  families,  or  for  others  not  bona  fide 
patients;  that  prescriptions  for  Percocet, 
Percodan.  and  Dilaudid.  unless  co- 
signed  by  another  physician,  be  limited 
to  less  than  one-third  of  his  Schedule  II 
prescriptions,  and  be  for  no  more  than 
30  dosage  units  per  visit;  and  lastly,  that 
he  be  required  to  seek  a  consulting 
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specialist  for  patient  usage  beyond  three 
prescriptions. 

In  1989.  a  hearing  officer  appointed  by 
the  Alaska  Medical  Board  held  hearings 
regarding  Respondent's  license  to 
practice  medicine.  On  May  23, 1989,  the 
Board  adopted  a  decision  which  found 
in  part  that  Respondent  had  frequently 
prescribed  narcotics  in  excessively  high 
doses  and  that  his  "over-prescription  of 
scheduled  narcotic  drugs  without 
adequate  docimientation  and  patient 
monitoring  constitutes  professional 
incompetence,  repeated  negligent 
conduct  and  in  [two]  cases  •  •  •  gross 
negligence."  The  Board  suspended 
Respondent's  license  to  practice 
medicine  for  sixty  days,  permanently 
prohibited  his  ability  to  prescribe  any 
Schedule  11  and  III  controlled 
substances,  ordered  Respondent  to 
participate  in  and  successfully  complete 
the  Impaired  Physician  Program,  and 
placed  his  license  on  probation  for  three 
years.  In  light  of  the  action  of  the  Alaska 
Medical  Board,  the  administrative  law 
judge  found  that  the  Respondent  is  not 
eligible  for  DEA  registration  in 
Schedules  II  and  III.  since  21  U.S.C. 
823(f)  provides  that  the  DEA  may  only 
register  practitioners  to  the  extent  that 
they  are  authorized  by  the  State. 

Respondent  testified  that  his  previous 
convictions  grew  out  of  his  medical 
concerns  for  a  putative  cancer  patient 
and  pregnant  drug  addict,  respectively. 
He  also  presented  witnesses  who 
testified  that  Respondent  was  well  liked 
and  respected,  bad  a  reputation  for 
providing  quality  care,  and  was  a  very 
hard  worker.  The  Respondent  stated 
that  in  August  1989.  he  had  participated 
in  a  mandatory  thirty  day  in-patient 
program,  and  had  8ou;^t  help  from  the 
Alcoholics  Anonymous  progra^n  and  a 
psychologist.  He  presented  a  medical 
witness  who  stated  that  the  Respondent 
was  "genuinely  in  recovery",  and  who 
further  asserted  that  two  years  of 
treatment  is  the  norm  before  monitoring 
would  cease.  The  Respondent 
maintained  that  since  the  Alaska 
Medical  Board  had  not  revoked  his 
ability  to  prescribe  Schedule  IV  and  V 
drugs,  the  DEA  should  do  likewise. 
The  Government  contended  that 
Respondent's  current  rehabilitation 
efforts  were  incomplete  and  that  he  had 
not  demonstrated  that  even  a  limited 
registration  would  be  in  the  public 
interest. 

The  Administrator  may  revoke  a  DEA 
Certificate  of  Registration  or  deny  an 
application  for  such  a  registration  if  he 
determines  that  the  registration  would 
be  inconsistent  with  the  public  interest. 
Pursuant  to  21  U.S.C.  823(f),  "[i]n 


determining  the  pubUc  hiterest  the 
following  factors  will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
disciplinary  audiority, 

(2)  The  applicant's  experience  In 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  as  may 
threaten  the  public  health  or  safety. 

It  is  well  established  that  these 
factors  are  to  be  considered  in  the 
disjunctive.  i.e.,  the  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
See,  Henry  J.  Schwarz.  |r,  M.D..  Docket 
No.  88^2.  54  FR 16422  (1989):  Neveille 
H.  Williams.  DJ).S..  Docket  No.  87-47, 
53  FR  23465  (1988);  David  E.  Trawick, 
D.D.S.,  Docket  Na  85-69,  53  FR  5328 
(1988). 

The  administrative  law  judge  found 
that  the  Respondent's  past  history  of 
misusing  controlled  substances 
demonstrates  the  failure  of  past 
sanctions.  Judge  Bittner  concluded  that 
the  Respondent's  continued  registration 
would  be  inconsistent  with  tiie  public 
interest  and  that  his  DEA  Certificate  of 
Registration  should  be  revoked. 

The  Administrator  adopts  the 
recommended  ruling,  finding  of  fact, 
conclusions  of  law  and  decision  of  the 
administrative  law  judge  in  their 
entirety.  Respondent's  registration  is 
clearly  inconsistent  with  the  pubhc 
interest.  Accordingly,  the  Administrator 
of  the  Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  US.C  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
Certificate  of  Registration.  AB8645028, 
previously  issued  to  Kenneth  Behymer. 
M.D..  be,  and  it  hereby  is,  revoked,  and 
that  any  pending  applications  for 
registration  be,  and  they  hereby  are. 
denied.  This  order  is  effective 
September  4. 1991. 

Dated:  July  26, 1991. 
RoiMft  C  Bonnor, 

Administrator  of  Drug  Enforcement 

[FR  Doc.  91-16426.  Filed  8-2-^;  8:45  am) 
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determining  the  puWic  mterest  the 
following  factors  will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
disciplinary  audiority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  as  may 
threaten  the  public  health  or  safety. 

It  is  well  established  that  these 
factors  are  to  be  considered  in  the 
disjunctive.  i.e..  the  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
See,  Henry  J.  Schwarz.  Jr,  M.D..  Docket 
No.  a»-42.  54  FR 16422  (1988):  Neveille 
H.  Williams.  DD.S..  Docket  No.  87-47, 
53  FR  23465  (1988);  David  E.  Trawick, 
D.D.S,  Docket  Na  85-69,  53  FR  5326 
(1988). 

The  administrative  law  judge  found 
that  the  Respondent's  past  history  of 
misusing  controlled  substances 
demonstrates  the  failure  of  past 
sanctions.  Judge  Bittner  concluded  that 
the  Respondent's  continued  registratioo 
would  be  inconsistent  with  die  public 
interest  and  that  his  DEA  Certificate  of 
Registration  should  be  revoked. 

The  Administrator  adopts  the 
recommended  ruling.  Hnding  ot  fact, 
conclusions  of  law  and  decision  of  the 
administrative  law  judge  in  their 
entirety.  Respondent's  registration  is 
clearly  inconsistent  with  the  pubhc 
interest.  Accordingly,  the  Administrator 
of  the  Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
Certificate  of  Registration.  ABa645028. 
previously  issued  to  Kenneth  Behymer, 
M.D..  be,  and  it  hereby  is.  revoked,  and 
that  any  pending  applications  for 
registration  be.  and  they  hereby  are, 
denied.  This  order  is  effective 
September  4. 1991. 

Dated:  |uly  26, 1991. 
Rotwrt  C*  BonnoTf 

Administrator  of  Drug  Enforcement 

[FR  Doc.  91-16426.  FUed  8-2-^;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-8533,  ct  aL] 

Proposed  Exemptions;  City  Capital 
Counseling  Inc.  (CCC),  et  ai. 

aqency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certainof 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  notice  of 
proposed  exemption,  within  45  days 
from  the  date  of  pubUcation  of  this 
Federal  Register  notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
addresses:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.. 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  each  notice  of 
proposed  exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507.  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 


persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10, 1990).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

City  Capital  Counseling,  Inc.  (CCC) 
Located  in  Atlanta.  GA 

[Application  No.  D-8533] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  August  10. 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  dirough  (D)  shall 
not  apply  to  the  acquisition,  sale  or 
redemption  of  limited  partnership 
interests  (the  Interests)  between  CCC. 
the  general  partner  of  City  Associates. 
LP.  (the  Limited  Partnership)  and 
pension  plans  (the  Plans)  or  individual 
retirement  accounts  (die  IRAs)  investing 
in  the  Limited  Partnership',  provided  the 
following  conditions  are  satisfied: 

(1)  The  investment  of  a  Plan's  assets 
in  the  Limited  Partnership  shall  be 
approved  by  a  Plan  fiduciary  who  is 
independent  of  CCC  and  its  affiliates. 


■  The  Plan*  and  the  IRAi  are  coUectivaly  rafemd 
to  herein  at  the  Plana. 


(2)  CCC  shall  determine  and 
document,  pursuant  to  a  written 
procedure,  that  the  investment  decision 
is  being  made  by  a  Plan  fiduciary  who  is 
independent  of  CCC  and  its  affiliates 
and  who  is  capable  of  making  an 
informed  investment  decision  about 
investing  in  the  Limited  Partnership. 

(3)  Prior  to  making  an  Investment  In 
the  Limited  Partnership,  each  Plan 
fiduciary  shall  receive  offering  materials 
which  disclose,  among  other  diings,  all 
material  facts  concerning  the  purpose, 
structure  and  operation  of  the  Limited 
Partnership  as  well  as  associated  risk 
factors. 

(4)  No  participating  Plan  may  invest 
an  amount  which  exceeds  20  percent  of 
the  total  assets  of  the  Limited 
Partnership. 

(5)  At  the  time  the  transactions  are 
entered  into,  the  terms  of  the 
transactions  shall  be  at  least  as 
favorable  to  the  Plans  as  those 
obtainable  in  arm's  length  transactions 
between  unrelated  parties. 

(6)  No  participating  Plan  shall  pay  a 
fee  or  commission  by  reason  of  the 
acquisition,  sale  or  redemption  of  an 
Interest  in  the  Limited  Partnership. 

(7)  The  total  fees  paid  to  CCC  shall 
constitute  no  more  than  reasonable 
compensation. 

(8)  Each  participating  Plan  shall 
receive,  not  later  than  90  days  after  the 
end  of  the  period  to  which  the  report 
relates,  the  following  from  CCC  widi 
respect  to  investing  in  the  Limited 
Partnership: 

(a)  An  audited  financial  statement  of 
the  Limited  Partiiership  prepared 
annually  by  a  qualified  inde;>endent 
public  accountant;  and 

(b)  A  quarterly  statement  of  a  Plan's 
percentage  interest  in  the  Limited 
Partnership  and  the  value  of  such 
Interest. 

Such  reports  shall  also  disclose  the  total 
fees  paid  to  CCC  by  die  participating 
Plans. 

(9)  CCC  shall  maintain,  for  a  period  of 
six  years,  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (10)  of  this  section  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met.  except  that 
(a)  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
CCC  and/or  its  affiliates,  die  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six  year  period,  and  (b)  no  party  in 
interest  other  than  CCC  shall  be  subject 
to  the  civil  penalty  that  may  be  assessed 
under  section  502(i)  of  die  Act  or  to  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
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examination  as  required  by  paragraph 
(10)  below. 

(10)(a)  Except  as  provided  in  section 
(b)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  {a){2]  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (9)  of  this  section  shall  be 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service  (the  Service); 

(2)  Any  fiduciary  of  a  participating 
Plan  which  invests  as  a  limited  partner 
(the  Limited  Partner)  or  any  duly 
authorized  representative  of  such 
fiduciary; 

(3)  Any  contributing  employer  to  any 
Plan  investing  as  a  Limited  Partner  or 
any  duly  authorized  employee 
representative  of  such  employer; 

(4)  Any  participant  or  beneHfciary  of 
any  participating  Plan  investing  as  a 
Limited  Partner,  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary:  and 

(5)  Any  other  Limited  Partner. 

(b)  None  of  the  persons  described 
above  in  subparagraphs  (2)-(5)  of  this 
paragraph  (10)  shall  be  authorized  to 
examine  the  trade  secrets  of  CCC  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Summary  of  Facts  and  Representations 

1.  CCC  which  maintains  its 
headquarters  in  Atlanta,  Georgia  is  an 
investment  advisor  registered  under  the 
Investment  Ad\asers  Act  of  1940.  as 
amended.  At  present.  CCC  serves  as  an 
investment  manager  to  the  Southern 
Orthopedic  Clinic,  P.A.,  the  Capital 
Atlantic,  Inc.  Profit  Sharing  Plan  and 
Trust,  and  the  Christine  A.  Simmons 
Rollover.  IRA.»  As  of  December  31. 1990, 
CCC  had  $251  million  in  assets  under  . 
management  and  total  shareholders' 
equity  of  $128,994.  Although  the  majority 
of  its  clients's  are  individuals,  CCC  acts 
as  an  investment  manager  to  a  number 
of  corporations,  pension  and  profit 


•  Fonnerly.  CCC  provided  investment  advisory 
•ervices  to  First  American  Bank  of  Georgia,  N.A. 
(FAB)  which  managed  the  asseta  of  qualified 
pension  and  profit  sharing  plana  having  assets  of 
less  than  $1  million  through  investment  in  a  bank 
trust  fund  (the  Bank  Trust).  In  its  capacity  as 
adviser  to  the  FAB,  CCC  did  not  have  the  p«rwer  to 
direct  any  investments  or  to  cause  the  purchase  or 
sale  of  any  particular  securities.  At  the  beginning  of 
1990,  FAB  phased  out  the  Bank  Trust  and  thus 
terminated  its  advisory  relationship  with  CCC. 
Certain  fiduciariea  of  these  plans  have,  however, 
expressed  an  interest  in  engaging  CCC  as  an 
investment  manager.  Becauae  these  plans  are  loo 
small  to  allow  effective  management  and  portfolio 
diversification  on  an  individual  basis.  CtX  believe* 
the  Limited  Partnership  that  i*  described  herein  will 
accomplish  this  ob>eclive. 


sharing  plans,  trusts,  estates,  charitable 
organizations,  foundaticHis  and  foreign 
investment  accounts. 

2.  To  provide  an  investment  vehicle 
that  will  facilitate  effective 
diversification  and  management  of 
bivestor  assets,  CCC  proposes  to  form  a 
limited  partnership  by  means  of  a 
private  placement  of  interests  in  such 
partnership  (the  Offering)  in  accordance 
with  the  private  placement  provisions  of 
section  4(2)  of  the  Securities  Exchange 
Act  of  1933.  as  amended  (the  1933 
Securities  Act)  which  provides 
statutory  exemptive  relief  from  the 
registration  requirements  of  section  5  of 
the  1933  Act  The  Limited  Partnership 
will  become  operational  once  CCC  has 
received  subscription  for  the  purchase  of 
Interests  in  the  aggregate  amount  of  $2 
million.  The  closing  will  take  place  as 
soon  as  it  is  practicable  after  the 
minimum  number  of  subscriptions  have 
been  received. 

3.  The  Limited  Partnership  will  be 
called  City  Associates.  LP.  and  it  will 
maintain  its  principal  place  of  business 
in  Atlanta.  Georgia.  As  its  primary 
purposes,  the  Limited  Partnership  will 
invest  in  and  trade  in  publicly-traded 
securities,  including  subscriptions, 
warrants,  bonds,  notes,  debentures, 
treasury  bills,  trust  receipts,  certificates 
of  beneficial  interest  and  rights  and 
options.  The  Limited  Partnership  is  also 
empowered  to  enter  into  contractural 
arrangements  in  connection  with  the 
investment  and  trading  of  securities. 

4.  CCC  will  serve  as  the  sole  general 
partner  of  the  Limited  Partnership  and 
will  have  full  discretion  in  the 
management  and  control  of  the  business 
of  the  Limited  Partnership.  The  Limited 
Partners  will  be  individuals.    . 
corporations,  tax-exempt  organizations, 
IRAs  and  Plans  qualified  under  section 
401  of  the  Code.  Some  of  the  Plans  may 
have  participated  in  the  Bank  Trust  or 
currently  have  their  assets  managed 
directly  by  CCC.  Each  Plan  may  invest 
up  to  100  percent  of  its  assets  in  the 
Limited  Partnership,  but  no  Plan  may 
invest  an  amount  which  exceeds  20 
percent  of  the  total  assets  of  the  Limited 
Partnership.' 


*  Th«  applicant  believes  that  the  assets  of  a  Plan 
that  proposes  to  invest  in  the  Limited  Partnership 
will  be  rjfficiently  diversified  because  of  the 
Limited  Partnership  will  be  a  pooled  investment 
fund  containing  investments  that  have  been 
diversified  within  the  pool.  The  applicant  notes  that 
CCC  will  establish,  within  the  Limited  Partnership, 
a  number  of  separate  funds  with  different 
investment  objectives,  different  types  of  portfolio 
securities  and  different  risk/return  characterislica. 
Thus,  the  applicant  represents  that  a  decision  by  a 
Plan  fiduciary  to  invest  all  of  the  assets  of  a  Plan  in 
the  Limited  Partnership  is  consistent  with  th« 
requirements  of  section  404  of  the  Act.  In  this 
regard,  the  Department  is  expressing  opinion 


5.  For  purposes  of  investing  in  the 
Limited  Partnership,  an  existing  or 
prospective  client  of  CCC  will  not  be 
permitted  to  have  its  assets  individually 
managed  in  a  separate  account  that  has 
been  established  by  CCC.  Because  the 
Limited  Partnership  is  designed  to 
facilitate  the  diversification  and 
management  of  the  assets  of  investors 
having  small  asset  bases,  no  Limited 
Partner  will  be  permitted  to  invest  more 
than  $1  million  in  the  Limited 
Partnership,  In  the  event  that  a  Limited 
Partner's  Interest  exceeds  $2  milUon, 
due  to  the  appreciation  of  such 
investment,  the  Limited  Partner  will  not 
be  permitted  to  continue  to  invest  in  the 
Limited  Partnership.  Such  Limited 
Partner  may  then  have  its  assets 
managed  on  an  individual  account  basis 
by  CCC. 

6.  CCC  will  not  be  an  investor  or  a 
sponsor  of  a  Plan  that  invests  in  the 
Limited  Partnership.  In  addition,  no 
officer,  director  or  employee  of  CCC 
who  owns  or  controls,  directly  or 
indirectly,  five  percent  or  more  of  the 
beneficial  ownership  or  voting  power  of 
CCC  will  be  permitted  to  invest  in  the 
Limited  Partnership.  At  all  times,  the 
number  of  Limited  Partners  will  be 
restricted  to  fewer  than  100  persons  so 
that  registration  under  the  Investment 
Company  Act  of  1940  will  not  be 
required.  Unless  terminated  earlier  by 
CCC  or  extended  by  a  majority  of  the 
Limited  Partnership  Interests,  the 
Limited  Partnership  will  cease  to  exist 
on  December  31,  2009.* 

7.  CCC  requests  prospective 
exemptive  reHef  for  the  acquisition,  sale 
or  redemption  of  Interests  in  the  Limited 
Partnership  by  the  participating  Plans. 
No  commissions  or  fees  will  be  paid 
with  respect  to  such  transactions.  CCC 
states  that  the  initial  purchase  of  an 
Interest  in  the  Limited  Partnership  by  a 
Plan  may  give  rise  to  a  prohibited 
transaction  because  of  a  pre-existing 
service  provider  relationship  with  the 
Plan.  CCC  also  assets  that  a  prohibited 
transaction  could  arise  upon  a 
subsequent  purchase,  sale  or 
redemption  of  Interests  in  the  Limited 
Partnership  by  a  participating  Plan 


regarding  the  application  of  the  general  fiduciary 
responsibility  provisions  of  section  404  of  the  Act, 
including  the  diversificatian  requirement  of  Act 
section  404(a)(1)(C).  to  a  Plan's  investment  in  (he 
Limited  Partnership. 

*  Since  a  number  of  Plans  have  expressed  an 
interest  in  investing  in  Ae  Limited  Partnership.  CCC 
represents  that  the  equity  participation  by  Plans 
investing  in  the  Limited  Partnership  is  expected  to 
exceed  25  percent  of  the  value  of  all  Limited 
Partnership  Interests.  Therefore.  CCC  believes  that 
the  underlying  assets  of  the  Limited  Partnership  will 
constitute  Plan  asset*  within  the  meaning  of  29  CFR 
2510.3-101. 


inasmuch  as  the  party  in  intei 
relationship  between  it  and  t^ 
would  then  be  established. 

8.  Prior  to  accepting  a  subsc 
from  a  person  or  entity  propoi 
invest  in  the  Limited  Partners 
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Mrriting  to  CCC  that  such  inve 
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rule  501  of  Regulation  D  of  thi 
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and  experience  in  financial,  b 
tax  and  related  matters  to  evi 
merits  and  risks  of  the  investi 
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able  to  bear  the  economic  risl 
investment  In  this  regard,  the 
subscription  documents  will  i 
the  non-accredited  investor  fi 
investor's  net  worth,  gross  inc 
previous  investment  in  securi 
that  the  investor  offer  specific 
of  its  knowledge  and  experiei 
financial  and  business  matter 

9.  In  the  case  of  a  non-accr< 
investor  that  is  a  Plan,  CCC  w 
determine  that  the  investmen 
is  being  made  by  a  Plan  fiduc 
is:  (a)  Independent  of  CCC  an 
affiliates;  (b)  capable  of  maki 
independent  decision;  and  (c) 
knowledgeable  with  respect  t 
in  administrative  benefits,  an 
matters  related  thereto,  and  a 
make  an  informed  decisions  c 
investment  in  the  Limited  Par 
addition,  the  fiduciaries  of  thi 
proposing  to  invest  in  the  Lim 
Partnership  will  be  required  t 
writing  that  they  are  not  relyi 
the  advice  of  CCC  in  order  to 
the  Limited  Partnership. 

10.  CCC  states  that  it  will  n 
fiduciary  capacity,  cause  a  PI 
invest  in  the  Limited  Partners 
regard.  CCC  represents  that  i' 
act  as  an  investment  adviser 
meaning  of  section  3(21)(a)(ii] 
to  a  Plan  proposing  to  invest  i 
Limited  Partnership  because, 
instance,  the  Plan  fiduciary  w 
the  investment  decision  has  a 
to  rely  on  CCC's  advice  as  thi 
basis  for  a  Plan's  investment 
Plan  fiduciary  is  specifically  i 
so  acknowledge  in  every  insti 
represents  that  the  decision  o 
invest  in  the  Limited  Partners 
made  by  an  unrelated  Plan  fit 
acting  on  the  basis  of  his  or  h 
investigation  into  the  advisab 
investing  in  the  Limited  Partn 

*  The  Department  is  not  expressing 
whether  CCC  would  be  deemed  to  be 
under  section  3(21|(A)(iij  of  the  Act.  Ii 
the  Department  tielieves,  as  a  general 
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5.  For  purposes  of  investing  in  the 
Limited  Partnership,  an  existing  or 
prospective  client  of  CCC  will  not  be 
permitted  to  have  its  assets  individually 
managed  in  a  separate  account  that  has 
been  established  by  CCC.  Because  the 
Limited  Partnership  is  designed  to 
facilitate  the  diversification  and 
management  of  the  assets  of  investors 
having  small  asset  bases,  no  Limited 
Partner  will  be  permitted  to  invest  more 
than  $1  million  in  the  Limited 
Partnership.  In  the  event  that  a  Limited 
Partner's  Interest  exceeds  $2  million, 
due  to  the  appreciation  of  such 
investment,  the  Limited  Partner  will  not 
be  permitted  to  continue  to  invest  in  the 
Limited  Partnership.  Such  Limited 
Partner  may  then  have  its  assets 
managed  on  an  individual  account  basis 
by  CCC. 

6.  CCC  will  not  be  an  investor  or  a 
sponsor  of  a  Plan  that  invests  in  the 
Limited  Partnership.  In  addition,  no 
officer,  director  or  employee  of  CCC 
who  owns  or  controls,  directly  or 
indirectly,  five  percent  or  more  of  the 
beneficial  ownership  or  voting  power  of 
CCC  will  be  permitted  to  invest  in  the 
Limited  Partnership.  At  all  times,  the 
number  of  Limited  Partners  will  be 
restricted  to  fewer  than  100  persons  so 
that  registration  under  the  Investment 
Company  Act  of  1940  will  not  be 
required.  Unless  terminated  earlier  by 
CCC  or  extended  by  a  majority  of  the 
Limited  Partnership  Interests,  the 
Limited  Partnership  will  cease  to  exist 
on  December  31,  2009.* 

7.  CCC  requests  prospective 
exemptive  reHef  for  the  acquisition,  sale 
or  redemption  of  interests  in  the  Limited 
Partnership  by  the  participating  Plans. 
No  commissions  or  fees  will  be  paid 
with  respect  to  such  transactions.  CCC 
states  that  the  initial  purchase  of  an 
Interest  in  the  Limited  Partnership  by  a 
Plan  may  give  rise  to  a  prohibited 
transaction  because  of  a  pre-existing 
service  provider  relationship  with  the 
Plan.  CCC  also  assets  that  a  prohibited 
transaction  could  arise  upon  a 
subsequent  purchase,  sale  or 
redemption  of  Interests  in  the  Limited 
Partnership  by  a  participating  Plan 


regarding  the  application  of  the  general  Rduciary 
responsibility  provisions  of  section  404  of  the  Act, 
including  the  diversification  requirement  of  Act 
section  404(a)(1)(C),  to  a  Plans  investment  in  the 
Limited  Partnership. 

♦  Since  a  number  of  Plans  have  expressed  an 
interest  in  investing  in  the  Limited  Partnership.  CCC 
represents  that  the  equity  participation  by  Plans 
Investing  in  the  Limited  Partnership  is  expected  to 
exceed  25  percent  of  the  value  of  all  Limited 
Partnership  Interests.  Therefore.  CCC  believes  that 
the  underlying  assets  of  the  Limited  Partnership  will 
constitute  Plan  asset*  within  the  meaning  of  29  CFR 
2510.3-101. 


inasmuch  as  the  party  in  interest 
relationship  between  it  and  the  Plan 
would  then  be  established. 

8.  Prior  to  accepting  a  subscription 
from  a  person  or  entity  proposing  to 
invest  in  the  Limited  Partnership,  each 
prospective  investor  must  represent  in 
writing  to  CCC  that  such  investor  is:  (a) 
An  accredited  investor  as  defined  in 
rule  501  of  Regulation  D  of  the  1933 
Securities  Act;  or  (b)  a  non-accredited 
investor  who  has  sufficient  knowledge 
and  experience  in  financial,  business, 
tax  and  related  matters  to  evaluate  the 
merits  and  risks  of  the  investment  and 
that  such  prospective  Limited  Partner  is 
able  to  bear  the  economic  risks  of  the 
investment  In  this  regard,  the 
subscription  documents  will  require  that 
the  non-accredited  investor  furnish  such 
investor's  net  worth,  gross  income  and 
previous  investment  in  securities  and 
that  the  investor  offer  specific  evidence 
of  its  knowledge  and  experience  in 
financial  and  business  matters. 

9.  In  the  case  of  a  non-accredited 
investor  that  is  a  Plan.  CCC  will 
determine  that  the  investment  decision 
is  being  made  by  a  Plan  fiduciary  who 
is:  (a)  Independent  of  CCC  and  its 
affiliates:  (b]  capable  of  making  an 
independent  decision:  and  (c) 
knowledgeable  with  respect  to  the  Plan 
in  administrative  benefits,  and  funding 
matters  related  thereto,  and  able  to 
make  an  informed  decisions  concerning 
investment  in  the  Limited  Partnership.  In 
addition,  the  fiduciaries  of  the  Plans 
proposing  to  invest  in  the  Limited 
Partnership  will  be  required  to  state  in 
writing  that  they  are  not  relying  upon 
the  advice  of  CCC  in  order  to  invest  in 
the  Limited  Partnership. 

10.  CCC  states  that  it  will  not,  in  any 
fiduciary  capacity,  cause  a  Plan  to 
invest  in  the  Limited  Partnership.  In  this 
regard,  CCC  represents  that  it  will  not 
act  as  an  investment  adviser  within  the 
meaning  of  section  3(21](a)(ii)  of  the  Act 
to  a  Plan  proposing  to  invest  in  the 
Limited  Partnership  because,  in  each 
instance,  the  Plan  fiduciary  who  makes 
the  investment  decision  has  agreed  not 
to  rely  on  CCC's  advice  as  the  primary 
basis  for  a  Plan's  investment  and  such 
Plan  fiduciary  is  specifically  required  to 
so  acknowledge  in  every  instance.  CCC 
represents  that  the  decision  of  a  Plan  to 
invest  in  the  Limited  Partnership  will  be 
made  by  an  unrelated  Plan  fiduciary 
acting  on  the  basis  of  his  or  her  own 
investigation  into  the  advisability  of 
investing  in  the  Limited  Partnership." 


11.  CCC  will  make  the  Offering  to 
investors  in  the  Limited  Partnership 
pursuant  to  rule  506  of  Regulation  D  of 
the  1933  Securities  Act.  This  rule  permits 
limited  offers  and  sales  of  securities  by 
an  issuer  without  regard  to  the  dollar 
amount  of  the  offering.*  Such  Offering 
will  also  be  made  by  means  of  a  private 
placement  memorandum  (the 
Memorandum)  which  will  describe,  in 
relevant  part,  investor  suitability 
standards,  risk  factors  associated  with 
an  investment  in  the  Limited 
Partnership,  investment  objectives  and 
policies.  Federal  income  tax  information 
and  the  material  terms  of  the  Limited 
Partnership  Agreement.' 


*  The  Department  is  not  expressing  an  opinion  on 
whether  CCC  would  be  deemed  to  be  a  fiduciary 
under  section  3(21)(A)(ii)  of  the  Act.  In  this  regard, 
the  Department  believes,  as  a  general  matter,  that 
when  a  persoo  is  deemed  to  be  a  fiduciary  by  virtue 


of  rendering  investment  advice  a*  described  in 
regulation  I  2510.3-21(c)(l)(ii)(B),  the  presence  of  an 
unrelated  second  Fiduciary  acting  on  the  investment 
adviser's  recommendations  on  behalf  of  the  Plan  is 
not  sufficient  to  insulate  the  investment  adviser 
from  fiduciary  liability  under  section  406(b)  of  the 
Act.  The  Department's  regulation  |  2S10.3- 
21(c)(l)(ii)(B)  presupposes  the  existence  of  a  second 
fiduciary  who  by  agreement  or  conduct  manifests  a 
mutual  understanding  to  rely  on  the  investment 
adviser's  recommendations  as  a  primary  basis  for 
the  investment  of  Plan  assets.  In  the  presence  of 
ivch  an  agreement  or  understanding,  the  rendering 
of  investment  advice  involving  self-dealing,  snch  as 
the  acquisition  of  limited  partnership  interests 
which  results  in  the  payment  of  fees  to  the  adviser, 
will  subject  the  investment  adviser  to  liability  under 
section  406(b)  of  the  Act  The  Department  is  unable 
to  conclude  that  fiduciary  self-dealing  of  this  type  (if 
present)  is  in  the  interests  or  protective  of  the  Plans 
and  their  participants  and  beneficiaries.  If.  however, 
the  unrelated  second  fiduciary  has  not  agreed  to 
rely  on  the  investment  adviser's  recommendations, 
the  investment  adviser  will  not  be  deemed  to  be  a 
fiduciary  under  section  3(21)(A)(ii)  because  the 
requirements  of  regulation  f  2S10.3-21(c)(l)(ii)(B) 
will  not  be  met.  Accordingly,  the  Department  has 
limited  exemptive  relief  for  the  acquisition, 
redemption  or  sale  or  Interests  in  the  Limited 
Partnership  to  section  406(a)  violations  only. 

*  In  particular,  rule  S0e(b)(2)(i)  limits  to  35  the 
number  of  purchasers  of  securities  in  an  offering. 
The  applicant  notes  that  the  number  of  Limited 
Partners  will  be  restricted  to  fewer  than  100  persons 
to  ensure  that  the  Limited  Partnership  will  be 
exempt  from  the  Investment  Company  Act  of  1940. 
Therefore,  the  applicant  does  not  believe  that  rule 
506(b)(2)(i)  will  be  violated  because,  for  purposes  of 
calculating  the  number  of  purchasers  under  rule 
S06(b).  accredited  investors  are  excluded.  The 
applicant  states  that  an  offering  under  rule  506  may 
be  extended  to  an  unlimited  number  of  accredited 
investors  but  to  only  3S  non-accredited  investors 
which  will  include  the  Plans. 

'  Although  the  Limited  Partnership  Interests  will 
not  be  registered  with  the  Securities  and  Exchange 
Commission  (the  SEC),  CCC  represents  that  the 
Interests  will  be  protective  of  the  Limited  Partners 
because:  (a)  Such  Interests  will  be  subject  to  the 
anti-fraud  provisions  of  section  10(b)  and  rule  lOb-S 
of  the  Securities  Exchange  Act  of  1934:  (b)  the 
Offering  Memorandum  (as  described  above)  will 
disclose  the  risks  and  other  material  information 
concerning  investment  in  the  Limited  Partnership: 
and  (c)  as  a  registered  investment  adviser,  CCC 
asserts  that  it  is  subject  to  annual,  unannounced 
examinations  of  its  activities  and  investments  by 
the  SEC. 


In  addition  to  the  Memorandum,  each 
Limited  Partner  will  be  provided  with 
the  following  documents:  (a)  A 
certificate  evidencing  such  Limited 
Partner's  investment  in  the  Limited 
Partnership:  (b)  a  copy  of  the  Limited 
Partnership  Agreement:  and  (c)  a 
schedule  reflecting  the  Limited  Partner's 
initial  investment.  The  schedule  will  be 
updated  periodically  to  reflect  changes 
in  the  constituency  of  the  Limited 
Partnership.* 

12.  Although  the  Limited  Partnership 
Agreement  does  not  impose  a  maximum 
or  minimum  on  the  number  of  Interests 
that  may  be  sold,  each  Limited  Partner 
will  generally  make  a  basic  cash 
investment  to  the  Limited  Partnership  of 
at  least  $100,000.  Additional  capital 
investments  may  be  made  in  cash  by  the 
Limited  Partners,  subject  to  acceptance 
by  CCC,  on  the  first  day  of  any  month. 
CCC  may  also  accept  basic  investments 
and  additional  capital  contributions  in 
the  form  of  securities  rather  than  cash. 

13.  CCC  will  establish  and  maintain  a 
capital  account  (the  Capital  Account) 
for  each  Limited  Partner  reflecting  the 
Limited  Partner's  pro  rata  share  of 
Interests  in  the  Limited  Partnership.  The 
Capital  Account  will  be  credited  for  any 
capital  contributed  by  the  Limited 
Partner  and  it  will  be  debited  for  any 
distributions  made  to  the  Limited 
Partner.  The  Limited  Partner's  Capital 
Account  will  also  reflect  the  Limited 
Partner's  allocable  share  of  net  profits 
or  net  losses  as  well  as  the  Limited 
Partner's  allocable  share  of  income  or 
expenses  credited  to  or  debited  against 
such  Limited  Partner.  As  general 
partner.  CCC  will  also  maintain  a 
Capital  Account  for  itself  in  the  Limited 
Partnership  (or  contribute  to  such 
Capital  Account)  in  an  amount  that  is 
equal  to  one  percent  of  all  of  the  Limited 
Partner's  Capital  Accounts.  In  the  event 
that  its  interest  in  the  Limited 
Partnership  exceeds  the  one  percent 
contribution  by  more  than  one  percent 
due  to  fluctuations  in  the  market  values 
of  securities  underlying  the  Capital 
Accounts,  CCC  will  withdraw  from  its 
Capital  Account  the  amount  necessary 
to  reduce  its  interest  to  below  2  percent. 

14.  The  Limited  Partnership 
Agreement  authorizes  the  Limited 
Partners  (including  CCC)  to  allocate 
their  Capital  Accounts  among  any  of 
three  separate  funds  (the  Funds) 
established  within  the  Limited 
Partnership  and  specify  the  allocation 


•  The  Department  notes  that  CCC  will  give  each 
potential  investor  access  to  all  necessary 
information  that  will  permit  such  investor  to  make 
an  intelligent  investment  judgment  with  regard  to 
deciding  whether  to  invest  in  the  Limited 
Partnership. 
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percentages  attributed  to  each  Fund. 
The  Funds  have  been  designated  as 
Equity  Fund  A  which  will  allow  the 
Limited  Partners  to  invest  in  equities, 
cash  equivalents,  convertible  preferred 
stock  or  bonds;  Fixed  Income  Fund  A 
which  will  invest  in  taxable  fixed 
income  securities  such  as  United  States 
government  bonds,  notes  and  bills;  and 
Fixed  Income  Fund  B  which  will  invest 
in  tax-exempt  municipal  bonds  and 
taxable  bonds. 

Decisions  regarding  the  investments 
made  by  each  Fund  will  be  made  by 
portfolio  managers  and  principals  of 
rCC. 

In  order  to  provide  diversification  and 
minimize  risk.  CCC  will  generally  invest 
no  more  than  5  percent  of  the  assets  of 
the  Limited  Partnership  in  the  equity 
securities  of  a  single  issuer  or  10  percent 
of  the  assets  of  the  Partnership  in  the 
debt  securities  of  a  single  issuer.  CCC 
also  represents  that,  with  the  exception 
of  securities  that  are  guaranteed  by  the 
United  States  government  or  agencies 
thereof,  the  Limited  Partnership  will,  in 
no  event,  invest  more  than  10  percent  of 
the  assets  of  any  Fund  in  the  securities 
of  a  single  issuer. 

15.  All  Limited  Partners  will  have  the 
right  to  change  the  allocations  of  their 
investments  among  the  respective  Funds 
by  giving  at  least  30  days  prior  written 
notice  to  CCC.  A  Limited  Partner  may 
change  an  investment  allocation 
decision  up  to  twelve  times  annually  on 
the  first  day  of  any  month. 

16.  Although  the  Limited  Partnership 
Agreement  does  not  permit  a  Plan  to 
assign  its  Interest,  it  allows  a  Limited 
Partner  to  redeem  its  entire  Interest  in 
the  Limited  Partnership  or  withdraw  any 
amount  in  excess  of  $20,000  from  the 
Limited  Partner's  Closing  Capital 
Account  (the  Closing  Capital  Account) 
on  the  last  day  of  any  month.'  However, 
the  Limited  Partner  must  give  CCC  60 
days'  advance  written  notice  in  order 
for  a  withdrawal  or  redemption  to  take 
place. 

As  an  alternative  redemption 
procedure,  the  Limited  Partnership 
Agreement  permits  the  systematic 
redemption  of  a  Limited  Partner's 
Interest.  In  this  connection,  the  Limited 
Partnership  Agreement  provides  that  a 
Limited  Partner  may  withdraw,  on  a 
semiannual  basis  (on  the  last  day  of 
such  semiannual  period),  an  amount  not 
greater  than  4  percent,  but  at  least 
$20,000.  of  such  Limited  Partner's 
Closing  Capital  Account.  However,  the 
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Limited  Partner  must  give  notice  to  CCC 
not  less  than  30  days  prior  to  the  first 
day  of  any  fiscal  year  in  which 
withdrawals  are  to  be  made  in  order  to 
permit  the  systematic  redemption  of  the 
Limited  Partner's  Interest. 

For  purposes  of  redeeming  an  Interest 
under  either  procedure,  the  amount 
available  for  withdrawal  will  be  based 
upon  the  Limited  Partner's  Closing 
Capital  Account  as  of  the  date  of  the 
withdrawal.  In  other  words,  the  Limited 
Partner's  Capital  Account  will  be 
adjusted  pro  ratably  for  profits  and 
losses  that  are  derived  from  the  fair 
market  values  of  the  securities 
investments  which  underlie  the  Capital 
Account.'" 

17.  Each  Limited  Partner  will  pay  CCC 
a  quarterly  fee  equal  to  .25  percent  of 
the  total  amount  of  the  Limited  Partner's 
Closing  Capital  Account  for  CCC's 
services  as  investment  manager  to  the 
Limited  Partnership.  In  calculating  the 
fee,  the  Limited  Partner's  Closing 
Capital  Account  will  be  valued  at  its 
current  fair  market  value  in  the  manner 
noted  above  at  the  end  of  each  quarter. 
The  fee  will  be  allocated  ratably  among 
the  Funds  in  accordance  with  the 
Limited  Partner's  Closing  Capital 
Account.' » In  the  event  that  the  value  of 
a  Limited  Partner's  Interest  exceeds  $2 
million  due  to  investment  appreciation, 
CCC  will  reimburse  the  difference 
between  the  fee  charged  on  such  excess 
and  the  fee  which  the  Limited  Partner 
would  have  been  paid  had  such  assets 
been  managed  in  a  separate  account. 

18.  The  books  of  the  Limited 
Partnership  will  be  audited  annually  by 
an  independent  public  accountant.  All 
Limited  Partners  will  be  provided  with 
copies  of  an  audited  financial  report  (the 
Annual  Report)  90  days  after  the  close 
of  the  fiscal  year.  The  books  and 
financial  records  of  the  Limited 
Partnership  will  be  open  for  inspection 
by  any  Limited  Partner,  as  well  as  the 


•  A  Limited  Partner"*  Closing  Capital  Account  is 
detennined  by  crediting  the  Limited  Partner's  pro 
raU  share  of  net  profits  and  debiting  such  Account 
with  the  Limited  Partner's  pro  rata  share  of  net 
loiaet. 


' '  According  to  section  4.08  of  the  Limited 
Partnership  Agreement,  a  security  listed  on  a 
national  securities  exchange  will  be  valued  at  its 
closing  sales  price  on  the  date  of  valuation  or.  if  no 
sales  occurred  on  such  date,  at  the  mean  l)etween 
the  closing  bid  and  asked  prices  on  such  exchange 
on  such  date.  If  the  securilj'  is  listed  on  more  than 
one  national  exchange.  CCC  will  make  reference  to 
the  closing  sales  price  or  the  closing  bid  and  asking 
prices  on  the  exchange  which  CCC  determines  to  be 
the  principal  exchange  for  such  security.  However, 
if  the  security  is  not  listed  on  a  national  securities 
exchange  and  CCC  determines  that  an  active 
trading  market  exists,  such  security  will  be  valued 
at  its  closing  price  as  of  the  valuation  date. 

' '  CCC  represents  that  the  fee  it  will  receive  for 
investment  management  services  it  renders  to  the 
Limited  Partnership  will  comply  with  the  terms  of 
section  40e(b)(2)  of  the  Act.  The  Department 
expresses  no  opinion  herein  on  whether  CCCs 
provision  of  services  and  compensation  therefor 
will  satisfy  the  terms  and  conditions  of  section 
406(b)(2)  of  the  Act 


Department  and  the  Service,  at  all  times 
during  regular  business  hours. 

19.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  meet  the 
statutory  criteria  for  an  exemption  under 
section  408(a)  of  the  Act  because:  (a) 
The  investment  of  a  Plan's  assets  in  the 
Limited  Partnership  shall  be  approved 
by  a  Plan  fiduciary  who  is  independent 
of  CCC  and  its  affiliates;  (b)  CCC  will 
institute  and  maintain  a  written 
procedure  and  records  establishing 
criteria  for  determining  that  the  Plan 
fiduciaries  are  independent  of  CCC  and 
are  sufficiently  knowledgeable  to  make 
informed  decisions  regarding  the 
transactions  described  herein;  (c) 
independent  fiduciaries  of  the  Plans 
which  invest  as  Limited  Partners  will 
maintain  complete  discretion  with 
respect  to  such  investments;  (d) 
fiduciaries  of  the  Plans  will  have  an 
opportunity  to  redeem  their  Limited 
Partnership  Interests  pursuant  to 
applicable  provisions  of  the  Limited 
Partnership  Agreement  and  in  such 
fiduciaries'  individual  discretion;  and  (e) 
CCC  will  make  periodic  disclosures  to 
each  participating  Plan  with  respect  to 
the  financial  condition  of  the  Limited 
Partnership,  the  total  fees  that  it  will 
receive  from  such  Plans  and  the  value  of 
a  Plan's  Interest  in  the  Limited 
Partnership. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  52J-8881.  (This  is  not  a 
toll-free  number.) 

Profit  Sharing  Plan  ft  Trust  of 
Spartanburg  Radiological  Associates, 
P.A.  (the  Plan),  Located  in  Spartanburg, 
SC 

(Application  No.  0-6524] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  Oie  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  of  a  parcel  of 
undeveloped  real  property  (the  Property) 
by  the  individually  directed  account  (the 
Account)  of  Dr.  Robert  E.  Mitchell  in  the 
Plan  to  Dr.  Mitchell  provided  that  the 
sales  price  is  the  greater  of  (1)  the 
original  purchase  price  paid  by  the 
Account  for  the  Property,  plus  all 
additional  expenses  incurred  by  the 
Account  in  holding  the  Property,  or  (2) 


the  fair  market  value  of  the  P 
the  date  of  the  sale. 

Summary  of  Facts  andRepre: 

1.  The  Plan,  a  defined  conti 
plan  with  12  participants,  is  s 
by  Spartanburg  Radiological 
P.A.  The  Plan's  trustees  are  E 
H.  Fames.  Robert  E.  Mitchell. 
Peter  Ryan.  The  Plan  allows  j 
to  direct  investments  for  theii 
accounts,  and  as  of  March  31 
Account  had  assets  of  appro> 
$433,142. 

2.  The  Property  is  unimp^o^ 
property  located  in  Chimney 
Township,  Rutherford  Countj 
Carolina.  In  1984.  the  Accoun 
the  Property  as  an  investmen 
Eagle  Enterprises,  an  unrelatt 
party  at  a  purchase  price  of  $ 
only  access  is  via  eroded  log{ 
and  development  of  the  area 
planned.  The  applicant  states 
Account's  holding  costs  assoi 
owning  the  Property  total  $20 

3.  Mr.  David  Caulder  of  Cai 
Realty  &  Land  Co.,  an  indepe 
estate  appraiser,  calculated  tl 
market  value  of  the  Property 
$91,000.  Market  value  as  repo 
Caulder  is  based  upon  like  pr 
sales  or  market  availability.  ( 
the  adjoining  tract  of  land  is  ( 
market  for  sale.  This  tract  is  s 
the  Property.  This  adjoining  p 
has  been  on  the  market  for  fi^ 
the  asking  price  of  $92,000.  Tl 
been  little  interest  in  that  adj 
tract.  The  market  for  propertj 
area  of  the  Property  is  very  Ic 
Property  is  very  remote,  and  i 
no  plans  to  improve  the  road^ 

4.  The  applicant  states  that 
proposed  transaction  is  in  th( 
interest  of  the  Account.  The  s 
Property  will  allow  the  Accoi 
divest  itself  of  the  Property  ai 
the  proceeds  in  investments  \ 
greater  returns.  The  applican 
the  Account  will  not  pay  any 
commission  or  other  expense 
connection  with  the  transacti 
appraisal  of  the  Property  will 
updated  on  the  date  of  Oie  sa 

5.  In  siunmary.  the  applicar 
represents  that  the  proposed 
will  satisfy  the  statutory  crite 
section  408(a)  of  the  Act  beca 
The  sale  will  be  a  one-time  tr 
for  cash;  (b)  the  Account  will 
greater  of  either  the  fair  mark 
the  Property  or  the  original  pi 
price  paid  by  the  Account  plu 
incurred  expenses  associated 
holding  the  Property:  (c)  the  / 
will  not  pay  any  sales  commi 
respect  to  the  sale;  and  (d)  th 
the  Property  will  allow  the  Ai 
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Department  and  the  Service,  at  all  times 
during  regular  business  hours. 

19.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  meet  the 
statutory  criteria  for  an  exemption  under 
section  408(a)  of  the  Act  because:  (a) 
The  investment  of  a  Plan's  assets  in  the 
Limited  Partnership  shall  be  approved 
by  a  Plan  fiduciary  who  is  independent 
of  CCC  and  its  affiliates:  (b)  CCC  will 
institute  and  maintain  a  written 
procedure  and  records  establishing 
criteria  for  determining  that  the  Plan 
fiduciaries  are  independent  of  CCC  and 
are  sufficiently  knowledgeable  to  make 
informed  decisions  regarding  the 
transactions  described  herein;  (c) 
independent  fiduciaries  of  the  Plans 
which  invest  as  Limited  Partners  will 
maintain  complete  discretion  with 
respect  to  such  investments:  (d) 
fiduciaries  of  the  Plans  will  have  an 
opportunity  to  redeem  their  Limited 
Partnership  Interests  pursuant  to 
applicable  provisions  of  the  Limited 
Partnership  Agreement  and  in  such 
fiduciaries'  individual  discretion:  and  (e) 
CCC  will  make  periodic  disclosures  to 
each  participating  Plan  with  respect  to 
the  financial  condition  of  the  Limited 
Partnership,  the  total  fees  that  it  will 
receive  from  such  Plans  and  the  value  of 
a  Plan's  Interest  in  the  Limited 
Partnership. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Profit  Sharing  Plan  &  Trust  of 
Spartanburg  Radiological  Associates, 
P.A.  (the  Plan),  Located  in  Spartanburc, 
SC 

(Application  No.  D-6524] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(d),  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  die  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  of  a  parcel  of 
undeveloped  real  property  (the  Property) 
by  the  individually  directed  account  (the 
Account)  of  Dr.  Robert  E.  Mitchell  in  the 
Plan  to  Dr.  Mitchell  provided  that  the 
sales  price  is  the  greater  of  (1)  the 
original  purchase  price  paid  by  the 
Account  for  the  Property,  plus  all 
additional  expenses  incurred  by  the 
Account  in  holding  the  Property,  or  (2) 


the  fair  market  value  of  the  Property  on 
the  date  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan,  a  defined  contribution 
plan  with  12  participants,  is  sponsored 
by  Spartanburg  Radiological  Associates, 
P.A.  The  Plan's  trustees  are  Doctors  Neil 
H.  Pames.  Robert  E.  Mitchell,  and  F. 
Peter  Ryan.  The  Plan  allows  participants 
to  direct  investments  for  their  own 
accounts,  and  as  of  March  31, 1990.  the 
Account  had  assets  of  approximately 
$433,142. 

2.  The  Property  is  unimproved  real 
property  located  in  Chimney  Rock 
Township,  Rutherford  County,  North 
Carolina.  In  1984,  the  Account  acquired 
the  Property  as  an  investment  from  Gray 
Eagle  Enterprises,  an  unrelated  third 
party  at  a  purchase  price  of  $77,650.  The 
only  access  is  via  eroded  logging  roads 
and  development  of  the  area  is  not 
planned.  The  appHcant  states  that  the 
Account's  holding  costs  associated  with 
owning  the  Property  total  $2064. 

3.  Mr.  David  Caulder  of  Caulder 
Realty  &  Land  Co.,  an  independent  real 
estate  appraiser,  calculated  the  fair 
market  value  of  the  Property  to  be 
$91,000.  Market  value  as  reported  by  Mr. 
Caulder  is  based  upon  like  property 
sales  or  market  availabihty.  Currently 
the  adjoining  tract  of  land  is  on  the 
market  for  sale.  This  tract  is  similar  to 
the  Property.  This  adjoining  property 
has  been  on  the  market  for  five  years  for 
the  asking  price  of  $92,000.  There  has 
been  little  interest  in  that  adjoining 
tract.  The  market  for  property  in  the 
area  of  the  Property  is  very  low  as  the 
Property  is  very  remote,  and  there  are 
no  plans  to  improve  the  roadways. 

4.  The  applicant  states  that  the 
proposed  transaction  is  in  the  best 
interest  of  the  Account.  The  sale  of  the 
Property  will  allow  the  Account  to 
divest  itself  of  the  Property  and  reinvest 
the  proceeds  in  investments  which  yield 
greater  returns.  The  applicant  states  that 
the  Account  will  not  pay  any  sales 
commission  or  other  expenses  in 
connection  with  the  transaction,  and  the 
appraisal  of  the  Property  will  be 
updated  on  the  date  of  the  sale. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a]  of  the  Act  because:  (a) 
The  sale  will  be  a  one-time  transaction 
for  cash;  (b)  the  Account  will  receive  the 
greater  of  either  the  fair  market  value  of 
the  Property  or  the  original  purchase 
price  paid  by  the  Account  plus  all 
incurred  expenses  associated  with 
holding  the  Property;  (c)  the  Account 
will  not  pay  any  sales  commission  with 
respect  to  the  sale;  and  (d)  the  sale  of 
the  Property  will  allow  the  Account  to 


divest  itself  of  the  Property  and  reinvest 
the  proceeds  in  other  investments  which 
provide  greater  returns. 

Notice  to  Interested  Persons 

Becaue  Dr.  Mitchell  is  the  only 
participant  in  the  Plan  to  be  affected  by 
the  proposed  transaction,  it  has  been 
determined  that  there  is  no  need  to 
distribute  notice  of  the  proposed 
exemption  to  interested  persons. 
Comments  and  requests  for  a  hearing 
must  be  received  by  the  Department 
within  30  days  of  the  date  of  pubhcation 
of  this  notice  of  proposed  exemption  in 
the  Federal  Register. 

Tax  Consequences  of  Transactions 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiUate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan,  and 
therefore  must  be  examined  imder  the 
applicable  provisions  of  the  Internal 
Revenue  Code,  including  sections 
401(a)(4)  and  404  and  415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allison  Padams  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

Bobson  Construction  Company  Defined 
Benefit  Pension  Plan  (the  Plan),  Located 
in  Southfield,  MI 

[Application  No.  D-8717] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  %vrith  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  {b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)  (1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
loan  by  the  Plan  of  amounts  not  to 
exceed  the  lesser  of:  (a)  $495,000,  or  (b) 
25%  of  its  total  assets,  to  Bobson 
Construction  Company,  Inc.  (Bobson), 
the  Plan's  sponsor,  on  a  recurring  basis 
over  a  five-year  period,  under  the  terms 
and  conditions  described  in  this 
proposed  exemption,  provided  such 
terms  and  conditions  are  not  less 
favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 


Temporary  Nature  of  Exemption 

This  proposed  exemption,  if  granted, 
will  be  effective  for  five  years  from  the 
date  a  grant  of  an  individual  exemption 
is  published  in  the  Federal  Renter  for 
the  subject  transactions.  Subsequent  to 
the  expiration  of  the  exemption,  the  Plan 
may  continue  to  hold  any  loan  provided 
such  loan  was  made  during  the  five  year 
period. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 
pension  plan  with  10  participants  which 
had  assets  of  approximately  $1,980,000 
as  of  April  30, 1991.  Bobson  has  been  in 
the  residential,  commercial  and 
industrial  remodeling  business  since 
1954. 

2.  The  applicant  has  requested  an 
exemption  to  permit  the  Plan  to  loan  up 
to  $495,000  to  Bobson  (the  Loans)  on  a 
recurring  basis  over  a  five  year  period. 
The  total  amount  of  the  Loans  will  not 
exceed  the  lesser  of  25%  of  the  Plan's 
assets  or  $495,000.  The  first  Loan  will  be 
for  $495,000  and  will  be  fully  amortized 
over  a  five  year  period  with  equal 
monthly  payments  of  principal  and 
interest.  During  the  five  year  period  and 
as  the  first  Loan  is  reduced,  additional 
Loans  may  be  made  under  the  same 
terms  as  the  first  Loan. 

3.  The  applicant  represents  that  the 
interest  rate  on  the  first  Loan  will  be 
11%%.  The  interest  rate  to  be  set  on  any 
future  Loan  will  be  a  similar  or  better 
rate  than  that  charged  by  third  party 
lending  institutions  on  similar  loans,  but 
in  no  event  less  than  11V4%.  Ms.  Jean 
Davis,  Assistant  Vice  President  of  NBD 
Bank,  N.A.  (the  Bank)  in  Birmingham, 
Michigan,  represents  that  Bobson  has 
maintained  a  similar  line  of  credit  with 
the  Bank  since  1975.  Ms.  Davis  states 
that  the  interest  rale  for  Bobson's  credit 
line  is  at  V^%  over  prime,  and  that 
Bobson's  rate,  as  of  May  1, 1991.  was  at 
9.5%. 

4.  In  order  to  assist  its  customers  in 
the  purchase  of  its  products  and 
services,  Bobson  finances  such  customer 
purchases  by  accepting  mortgages  on 
the  homes  and  commercial  properties  of 
its  customers.  As  collateral  for  the 
Loans,  Bobson  will  pledge  first 
mortgages  (the  Mortgages)  in  an  amount 
in  excess  of  200  percent  of  the  Loans. 
Bobson  represents  that  if  the  value  of 
the  Mortgages  should  fall  below  200 
percent  of  the  Loans.  Bobson  will  add 
additional  first  mortgages  as  collateral. 
The  applicant  represents  that  no 
Mortgages  used  as  collateral  will  be  to 
parties  in  interest  with  respect  to  the 
Plan. 
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5.  Mr.  Paul  Blankenburg  of  Bumham 
Associates,  an  independent  real  estate 
and  banking  expert  in  Battle  Creek. 
Michigan,  has  represented  that  the 
Mortgages  currently  have  an  aggregate 
discounted  value  of  at  least  $1,007,669. 
Thus,  the  Mortgages  would  have  a 
current  fair  market  value  approximately 
2.04  times  the  principal  amount  of  the 
proposed  Loans.  Mr.  Blankenburg 
represents  that  he  has  spent  30  years  in 
banking,  during  which  time  he  was 
responsible  for  all  types  of  retail  lending 
including  real  estate  and  home 
improvement  loans. 

6.  Mr.  Robin  Hoag,  a  CPA  in 
Birmingham,  Michigan,  has  been 
appointed  as  independent  fiduciary  for 
the  Plan  with  respect  to  the  subject 
transactions.  Mr.  Hoag  represents  that 
he  has  no  relationship  with  Bobson.  and 
that  neither  Bobson  nor  the  Plan  ia  a 
client  of  his  or  of  the  CPA  firm  of  which 
he  is  a  partner.  Mr.  Hoag  represents  that 
he  understands  and  accepts  his  duties, 
liabilities  and  responsibilities  as  a 
fiduciary  under  the  Act. 

7.  Mr.  Hoag  represents  that  the 
proposed  transactions  are  apprcqniate 
for  the  Plan  and  in  the  best  interests  of 
the  Plan's  participants  and  beneficiaries. 
In  this  regard.  Mr.  Hoag  states  that  the 
Loans  will  be  collateralized  by  first 
Mortgages  on  real  property  held  by 
Bobson.  and  the  terms  of  repayment  and 
the  collateralization  of  the  Loans  will  be 
equal  to  or  better  than  those  terms 
which  the  Plan  would  receive  in  dealing 
with  an  unrelated  party.  Mr.  Hoag 
represents  that  before  any  subsequent 
Loan  is  entered  into,  he  will  determine 
that  such  Loan  is  appropriate  for  the 
Plan  and  in  the  best  interest  of  its 
participants  and  beneficiaries.  Mr.  Hoag 
represents  that  he  will  monitor  the 
repayment  of  the  Loans  by  requiring 
monthly  statements  reflecting  the  Loan 
balances  and  changes  in  the  collateral, 
including  copies  of  all  Mortgages.  A 
mortgage  appraiser  will  update  the 
value  of  the  Mortgages  annually  to 
verify  that  the  collateral  for  the  Loans  is 
equal  to  or  greater  than  200^  of  the 
outstanding  Loan  balance  with  Bobson. 
Mr.  Hoag  will  monitor  the  collateal  to 
assure  that  it  remains  at  least  200%  of 
the  outstanding  balance  of  the  Loans, 
and  will  act  on  behalf  of  the  Plan  to 
require  additional  collateral  should  the 
existing  collateral  fall  below  the  200% 
limit.  The  collateralization  of  the  Loans 
shall  be  reflected  by  a  written  document 
to  be  recorded  with  the  Register  of 
Deeds  in  the  county  in  which  the 
applicable  properties  are  located.  Any 
revisions  to  the  collateralization  shall  be 
reflected  in  a  written  document 
recorded  with  the  Register  of  Deeds  of 


the  applicable  county  in  which  the 
properties  are  located,  on  a  monthly 
basis. 

8.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  40e(a]  of  the  Act  because:  (1) 
The  Loans  will  at  no  time  re{H«sent 
more  than  25%  of  the  assets  of  the  Plan; 
(2)  the  Loans  will  be  adequately  secured 
at  all  times  by  the  Mortgages,  which  will 
have  an  aggregate  current  fair  maricet 
value  not  less  than  200%  of  the  principal 
amount  of  the  Loans;  (3)  the  interest  rate 
on  the  Loans  will  be  equal  to  or  greater 
than  that  charged  by  third  party  lending 
institutions  on  similar  loans;  (4)  Mr. 
Hoag,  the  Plan's  independent  fiduciary, 
has  determined  that  die  Loans  are 
appropriate  for  the  Plan  and  in  the  best 
interests  of  its  participants  and 
beneficiaries:  and  (5)  Mr.  Hoag  will 
monitor  the  Loans  and  will  take 
whatever  action  is  necessary  to  protect 
the  Plan's  rights  under  the  Loans. 
FOR  rjrtheh  mFORMA-noN  contact: 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4g75(c)f2)  of  the  Code  does  not  relieve  a 
fidiidary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/ or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 


provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  appUcation  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  «t  Washington,  DC  this  31st  day  of 
]uly.  1961. 

Ivan  Strasfeld. 

Director  of  Exemption  Determinatkms, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

FR  Doc.  91-18SI2  Piled  ft-2-ei;  8:45  am) 
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[Exemption  AppNcation  No.  D-MOQ,  •(  aL) 

ProMMad  Traftaaction  EMinplion  t1- 
40;  Grant  of  IndtvKhiat  ExampUona; 
Gemco  Ware,  Inc,  Amandad  and 
Restatad  Penaion  Plan,  at  aL 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMANy:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transacbon  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/ or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Re^ster  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 


to  interested  persons.  No  p^ 
comments  and  no  requests 
unless  otherwrise  stated,  wt 
by  the  Department. 

The  notices  of  proposed  i 
were  issued  and  the  exemp 
being  granted  solely  by  the 
because,  effective  Decemb( 
section  102  of  Reorganizatii 
of  1978  (43  FR  47713.  Octob 
transferred  the  authority  of 
Secretary  of  the  Treasury  t( 
exemptions  of  the  type  pro] 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  sectii 
the  Act  and/or  section  497E 
Code  and  the  procedures  s* 
CFR  part  2570,  subpart  B  (5 
32847,  August  10, 1990)  and 
the  entire  record,  the  Depai 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  intere 
plans  and  their  participanti 
beneficiaries;  and 

(c)  They  are  protective  ol 
the  partidpants  and  benefii 
plans. 

Gemco  Ware,  In&  Amende* 
Restated  Pension  Plan  (the 
Located  in  Freeport.  NY 

[Prohibited  Transaction  Exem; 
Exemption  Application  No.  D-J 


The  restrictions  of  sectioi 
(b)(1)  and  (b)(2)  of  the  Act  i 
sanctions  resulting  from  the 
of  section  4975  of  the  Code, 
section  4975(c)(1)(A)  throug 
Code,  shall  not  apply  to  the 
Plan  of  mortgage  loan  partii 
interests  (the  Participations 
Schlessel.  a  party  in  interes 
respect  to  the  Plan;  provide 
sale  price  is  no  less  than  thi 
(1)  the  principal  amount  of ' 
Participations  plus  accrued 
the  date  of  sale,  or  (2)  the  ft 
value  of  the  Participations  i 
of  sale. 

For  a  more  complete  statt 
facts  and  representations  si 
Department's  decision  to  gr 
exemption  refer  to  the  notic 
proposed  exemption  publisi 
7, 1991  at  56  FR  26440. 

FOR  FURTHER  INFORMATION 

Mr.  Ronald  Willett  of  the  Di 
telephone  (202)  523-8881.  (1 
toll-free  number.) 
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provisions  of  the  Act  and/or  the  Code, 

including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
apphcation  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  31st  day  of 
July.  1991. 

Ivan  Stiasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Weifare  BenefiU  Administration. 
Department  of  Labor. 

FR  Doc.  91-18S12  Piled  8-2-01: 8:45  am) 
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[ExempOon  AppiwMan  Na  V-mXM,  •!  aL) 

ProhibHed  Transaction  EMmplion  f  1- 
40;  Grant  of  Individual  Examptlonc; 
Gemco  Wara,  Inc  Amandad  and 
Restated  Pension  Plan,  at  aL 

aoency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

action:  Grant  of  individual  exemptions. 

StiMMARY:  This  docimient  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (die  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  pubb'shed  in  the  Federal 
Re^er  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 


to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713.  October  17, 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Fmdings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  ^dings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneHciaries  of  the 
plans. 

Gemco  Ware,  Inc.  Amended  and 
Restated  Pension  Plan  (the  Plan), 
Located  in  Freeport,  NY 

[Prohibited  Transaction  Exemption  91-40; 
Exemption  Apphcation  No.  D-seooj 

Exemption 

The  restrictions  of  section  406  (a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  tiirough  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  the 
Plan  of  mortgage  loan  participation 
interests  (the  Participations)  to  Walter 
Schlessel,  a  party  in  interest  with 
respect  to  the  Plan;  provided  that  the 
sale  price  is  no  less  than  the  greater  of 
(1)  the  principal  amount  of  the 
Participations  plus  accrued  interest  to 
the  date  of  sale,  or  (2)  the  fair  market 
value  of  the  Participations  as  of  the  date 
of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pubhshed  on  June 
7. 1991  at  56  FR  26440. 

FOR  FURTHER  INANIMATION  CONTACT 

Mr.  Ronald  Willett  of  the  Department, 
telephone  (202)  523-6881.  (This  is  not  a 
toll-free  number.) 


Electro-Matic  Products,  Inc.  Profit 
Sharing  Plan  (the  Plan),  Located  in 
Farmington  Hill,  Ml 

[Prohibited  Transaction  Exemption  91-41; 
Exemption  Application  No.  D-8884] 

Exemption 

The  restrictions  of  section  406  (a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  Uie 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  the 
Plan  of  certain  vacant  land  to  Electro- 
Matic  Products,  Inc.,  the  sponsor  of  the 
Plan;  provided  that  the  Plan  receives  the 
greater  of  $260,000  or  the  fair  market 
value  at  the  time  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  notice  of  proposed 
exemption  published  on  June  7, 1991  at 
56  FR  26444. 

IK>R  FURTHER  INFORMATION  CONTACT! 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  523-6883.  (This  is  not  a 
toll-free  number.) 

Graham  |.  Newstead,  M.D.,  Inc  Pension 
Plan  (the  Plan),  Located  in  Providence, 
RI 

[Prohibited  Transaction  Exemption  91-42; 
Exemption  Application  No.  D--8449] 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  die  Act  and  the 
sanctions  from  the  application  of  section 
4975(e)  (1)(A)  tiirough  (E)  of  die  Code 
shall  not  apply  to  the  proposed  purchase 
of  property  by  the  Plan  from  Graham 
and  Gillian  Newstead.  parties  in  interest 
with  respect  to  the  Plan,  provided  that 
the  Plan  pays  no  more  than  the  fair 
market  value  for  the  property. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
18, 1991  at  56  FR  15949. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Padams  of  the  Department  of 
Labor  (the  Department]  telephone  (202] 
523-8971.  (This  is  not  a  toll-free 
number.) 

AAXICO,  Incorporated  Profit  Sharing 
Plan  (the  Plan),  Located  in  Mt.  Clemens, 
MI 

[Prohibited  Transaction  Exemption  91-43: 
Exemption  Application  No.  D-8477] 

The  restrictions  of  section  406(a),  406 
{b)(l)  and  {b)(2)  of  die  Act  and  die 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)  (A)  dux>ugh  (E)  of  die 


Code  shall  not  apply  to  the  proposed 
sale  of  right,  tide  and  interest  in  a  loan 
(the  Note)  made  by  the  Plan  to  an 
unrelated  third  party  to  Mr.  James  L 
Van  Camp,  a  party-in-interest  with 
respect  to  the  Plan  provided  that  the 
Plan  receives  $68,500  in  cash  for  the 
Note  which  is  equal  to  the  amount  of  the 
Loan  principal  plus  interest. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
18, 1991  at  56  FR  27978. 

FOR  FURTHER  INFORMATION  CONTACT 

Allison  Padams  of  the  Department  of 
Labor,  telephone  (202)  523-^971.  (This  is 
not  a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  fransaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
fransactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
fransaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 
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Sipied  at  Wwhington.  DC  thi»  3l8l  day  of 
July.  1991. 

Ivan  Stmfeld. 

Director  of  Exemption  Determinations, 

Pension  and  Welfare  Benefits  Admim'straUon, 

Department  of  Labor. 

[FR  Doc  91-18513  Fded  8-2-01;  8:45  am) 

■LimO  COOK  4i10-»« 


Dated:  July  3a  1991. 
YvoniM  M.  SobiiM, 

Director,  Council  and  Panel  C^rationa, 

National  Endowment  for  the  Arts. 

[FR  Doc.  91-18402  Filed  8-2-91;  8:45  am] 

BHJJNQ  CODE  7S37-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Design  Aits  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  August  22. 1991,  from  9  a.m.-5:45 
p.m.  and  August  23  from  9  a.m.-5r30  p.m. 
in  room  714  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  will  be  introductions,  role  of 
overview  panel,  review  of  current 
program  activity,  FY  92  budget  review/ 
discussion.  FY  93  guidelines  review/ 
discussion,  and  siunmary  and 
conclusions. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylva.aia  Avenue,  NW.. 
Washington,  DC  20506.  202/682-5532. 
TTY  202/632-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  (202)  682-5433. 


Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Inter- 
arts  Advisory  Panel  (Presenting 
Organizations  "A"  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  August  20, 1991  from  9  a.m.-7 
p.m.,  August  21-22  frt)m  9  a.m.-8  p.m. 
and  August  23  horn  9  a.m.-5  p.m.  in 
room  M-14  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  23  from  2  p.m.-5 
p.m.  The  topics  will  be  guidelines  review 
and  policy  discussion. 

The  remaining  portions  of  this  meeting 
on  August  20  from  9  a.m.-7  p.m..  August 
21-22  from  9  a.m.-8  p.m.  and  August  23 
from  9  a.m.-2  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chafrman  of  June  5. 
1991,  these  sessions  %vill  be  closed  to  the 
public  pursuant  to  subsection  (c)  (4),  (6) 
and  {9)fB)  of  section  552b  of  title  5. 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  v/ith  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 


Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  July  30, 1991. 
Yvoone  M.  Sabiiw. 


Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

[FR  Doc.  91-18463  Filed  8-2-91;  &45  am) 

MLUNQ  COOC  7S17-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-3t2I 

Sacramento  Munidpai  Utiltty  District; 
EnvironmetTtal  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuing  an  exemption  from 
the  requirements  of  sections  55.41,  55.43, 
55.45,  55.53(e),  55.53(f)(2),  and  55.59  of 
part  55  of  title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  part  55)  concerning 
the  requirements  for  granting  and 
maintaining  operators'  licenses  to  the 
Sacramento  Municipal  Utility  District 
(SMUD,  the  licensee  for  the  Rancho 
Seco  Nuclear  Generating  Station  located 
in  Sacramento  County,  California). 

Environmental  Assessment 

Identification  of. Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  the 
aforementioned  rules  to  the  extent  that 
these  regulations  address  the  granting 
and  maintaining  of  operators*  licenses 
for  operating  power  reactors  and  to  the 
extent  that  sections  55.53(e)  and 
55.53(f)(2)  delineate  the  time 
requirements  for  operators  to  maintain 
and  regain  active  proficiency.  By  letter 
of  December  28. 1989.  and  supplements 
of  March  30, 1990  and  )une  24, 1991.  the 
licensee  requested  an  exemption  from 
the  above  specified  requirements  of  10 
CFR  part  55,  "Operators'  Licenses."  in 
the  case  of  section  55.53(e),  a  reduction 
in  the  lime  requirement  for  operators  to 
maintain  active  proficiency  from  seven 
8-hour  shifts  or  five  12-hour  shifts  per 
calendar  quarter  to  4-hour8  per  calendar 
quarter  and  in  the  case  of  section 
55.53(f)(2),  a  reduction  in  the  number  of 
hours  of  shift  functions  that  must  be 
completed  under  the  direction  of  an 
operator  or  senior  operator  in  order  to 
regain  an  active  operator  status  from  40 
hours  to  one  shift. 


The  Need  for  the  Proposed  Aa 

The  requirements  of  10  CFR 

for  granting  and  maintaining  o| 
licenses  are  designed  for  opera 
power  reactors.  The  licensee  c 
power  operations  at  Rancho  S< 
June  7, 1989,  and  completed  de 
the  reactor  vessel  on  Decembe 
with  all  fuel  stored  in  the  speni 
pool.  In  addition,  the  Commiss 
a  Confirmatory  Order  on  May 
prohibiting  refueling  at  Rancho 
without  first  receiving  NRC  ap] 
With  the  reactor  in  this  defuelc 
condition,  the  operators  will  pi 
monitor  and  maintain  the  spen 
storage  facility  to  ensure  that  i 
nuclear  material  continues  to  b 
safely  and  ensure  that  the  heal 
safety  is  not  compromised.  Ad( 
the  knowledge  required  of  opei 
senior  operators  to  operate  a  n 
a  defueled  status  is  far  less  tha 
required  for  an  operating  facilii 
therefore,  the  operators  would 
required  to  spend  far  less  time 
performing  operator  functions  ] 
calendar  quarter  in  order  to  ma 
proficient  status.  Likewise,  far 
would  be  required  for  an  opera 
regain  his  proficiency  if  he  faih 
meet  the  minimum  proficiency 
request  for  an  exemption  from 
requirements  of  10  CFR  part  55 
mentioned  above,  is  based  on  t 
plant  conditions  and  the  hcensi 
intent  not  to  resume  power  ope 
Rancho  Seco. 

Enviroiunental  Impact  of  the  Pi 
Action         1 1 

The  proposed  exemption  doe 
affect  the  risk  of  facility  accide 
caused  by  the  defueled  conditic 
plant.  With  reactor  vessel  defw 
the  licensee  not  intending  to  ret 
power  operations  at  Rancho  Se 
are  no  longer  any  credible  desi) 
accidents  associated  with  an  o| 
plant  bom  start-up  through  full 
operations.  Design  basis  accide 
nuclear  facilit>-  in  a  defueled  co 
are  all  associated  with  loss  of  f 
water  inventory  or  with  fuel  ha 
Because  of  the  geometric  storag 
arrangement  of  the  fuel  assemb 
underwater,  a  criticality  accide 
considered  credible.  In  additior 
Confirmatory  Order  prohibiting 
movement  of  the  fuel  to  the  reai 
building  further  diminishes  the 
possibility  for  a  fuel  handling  a( 
The  operator  training  requiremt 
which  remain  relevant  to  the  de 
status,  a  4-hour  per  calendar  qu 
requirement  for  maintaining  act 
proficiency,  and  a  one  shift 
reproficiency  requirement,  ensu 
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Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  205G6,  or  call  (202)  682-5433. 

Dated:  |uly  3a  1991. 
Yvome  M.  Sabim. 

Director.  Council  and  Panel  OperatJons, 
National  Endowment  for  the  Arts. 

[FR  Doc.  91-18463  Filed  8-2-91;  a45  am] 

WUMQ  COOC  7837-01-41 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-3t2I 

Sacramento  Municipal  Utility  District; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuing  an  exemption  from 
the  requirements  of  sections  55.41,  55.43, 
55.45,  55.53(e),  55.53(f)(2),  and  55.59  of 
part  55  of  title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  part  55)  concerning 
the  requirements  for  granting  and 
maintaining  operators'  licenses  to  the 
Sacramento  Municipal  Utility  District 
(SMUD,  the  licensee  for  the  Rancho 
Seco  Nuclear  Generating  Station  located 
in  Sacramento  County,  California). 

Environmental  Assessment 

Identification  of. Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  the 
aforementioned  rules  to  the  extent  that 
these  regulations  address  the  granting 
and  maintaining  of  operators'  licenses 
for  operating  power  reactors  and  to  the 
extent  that  sections  55.53(e)  and 
55.53(f)(2)  delineate  the  time 
requirements  for  operators  to  maintain 
and  regain  active  proficiency.  By  letter 
of  December  28. 1989.  and  supplements 
of  March  30, 1990  and  )une  24, 1991,  the 
licensee  requested  an  exemption  from 
the  above  specified  requirements  of  10 
CFR  part  55.  "Operators'  Licenses."  in 
the  case  of  section  55.53(e),  a  reduction 
in  the  time  requirement  for  operators  to 
maintain  active  proficiency  from  seven 
8-hour  shifts  or  five  12-hour  shifts  per 
calendar  quarter  to  4-hour8  per  calendar 
quarter  and  in  the  case  of  section 
55.53(f)(2),  a  reduction  in  the  number  of 
hours  of  shift  functions  that  must  be 
completed  imder  the  direction  of  an 
operatOT  or  senior  operator  in  order  to 
regain  an  active  operator  status  from  40 
hours  to  one  shift. 


The  Need  for  the  Proposed  Action 

The  requirements  of  10  CFR  part  55 
for  granting  and  maintaining  operators' 
licenses  are  designed  for  operating 
power  reactors.  The  licensee  ceased 
power  operations  at  Rancho  Seco  on 
June  7, 1989.  and  completed  defueling 
the  reactor  vessel  on  December  8. 1989. 
with  all  fuel  stored  in  the  spent  fuel 
pool.  In  addition,  the  Commission  issued 
a  Confirmatory  Order  on  May  2. 1990. 
prohibiting  refueling  at  Rancho  Seco 
without  first  receiving  NRC  approval. 
With  the  reactor  in  this  defueled 
condition,  the  operators  will  primarily 
monitor  and  maintain  the  spent  pool 
storage  facility  to  ensure  that  the  special 
nuclear  material  continues  to  be  stored 
safely  and  ensure  that  the  health  and 
safety  is  not  compromised.  Additionally, 
the  knowledge  required  of  operators  and 
senior  operators  to  operate  a  reactor  in 
a  defueled  status  is  far  less  than  that 
required  for  an  operating  facility; 
therefore,  the  operators  would  be 
required  to  spend  far  less  time  actively 
performing  operator  functions  per 
calendar  quarter  in  order  to  maintain  a 
proficient  status.  Likewise,  far  less  time 
would  be  required  for  an  operator  to 
regain  his  proficiency  if  he  failed  to 
meet  the  minimum  proficiency  time.  The 
request  for  an  exemption  from  the 
requirements  of  10  CFR  part  55  as 
mentioned  above,  is  based  on  the  above 
plant  conditions  and  the  hcensee's 
intent  not  to  resume  power  operations  at 
Rancho  Seco. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
affect  the  risk  of  facility  accidents 
caused  by  the  defueled  condition  of  the 
plant.  With  reactor  vessel  defueled  and 
the  licensee  not  intending  to  resume 
power  operations  at  Rancho  Seco,  there 
are  no  longer  any  credible  design  basis 
accidents  associated  with  an  operating 
plant  from  start-up  through  full  power 
operations.  Design  basis  accidents  for  a 
nuclear  facility  in  a  defueled  condition 
are  all  associated  with  loss  of  fuel  pool 
water  inventory  or  with  fuel  handl^. 
Because  of  the  geometric  storage 
arrangement  of  the  fuel  assemblies 
underwater,  a  criticality  accident  is  not 
considered  credible.  In  addition,  the 
Confirmatory  Order  prohibiting 
movement  of  the  fuel  to  the  reactor 
building  further  diminishes  the 
possibility  for  a  fuel  handling  accidenL 
The  operator  fraining  requirements 
which  remain  relevant  to  the  defueled 
status,  a  4-hour  per  calendar  quarter 
requirement  for  maintaining  active 
proficiency,  and  a  one  shift 
reproficiency  requirement,  ensure 


protection  of  the  public  health  and 
safety  and  are  consistent  with  the 
defueled  condition  of  the  facility. 

The  post-accident  radiological 
releases  will  not  differ  from  those 
determined  previously,  and  the 
proposed  exemption  does  not  otherwise 
affect  facibty  radiological  effluents,  or 
any  significant  occupational  exposures. 
The  proposed  exemption  does  not  affect 
plant  non-radioIogical  effluents  and  has 
no  other  adverse  environmental  impact. 
Therefore,  the  Commission  concludes 
there  are  no  measurable  radiological  or 
non-radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  will  either 
have  no  environmental  impact  or  will 
have  a  greater  environmental  impact 
The  principal  alternative  to  the 
exemption  would  be  to  require  operator 
training  and  requalification  criteria  that 
pertain  to  power  operations  and  to 
require  the  usual  operating  power 
reactor  time  criterion  for  maintaining 
and  regaining  proficiency.  Such  action 
would  not  enhance  the  protection  of  the 
environment  and  would  require  the 
licensee  and  the  Commission  to  spend 
resourees  unnecessarily. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement  for 
the  Rancho  Seco  Nuclear  Generating 
Station. 

Agencies  and  Persona  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
Commission  has  determined  not  to 
prepare  an  environmental  Impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  of 
December  28, 1989,  and  supplements  of 
March  30, 1990  and  June  24, 1991,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
Gelman  Building,  2120  L  Sti«et  NW, 
Washington,  DC  20555,  and  at  the 
Martin  Luther  King  Regional  Library, 
7340  24th  Street  Bypass.  Sacramento. 
California  9582Z 

Dated  at  Rockville,  Maryland  this  30th  day 
of  July  1991. 


For  the  Nuclear  Regulatory  CoaiBihMioB. 
Ridiard  F.  Dudley,  Jr., 

icting  Director,  Non-Power  Reocton, 
Decommissioning  and  Environmental  Project 
Directorate,  Division  of  Advanced  Reocton 
and  Special  Projects.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  91-18505  Filed  8-2-01;  8:45  am] 
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Rrst  Memorandum  of  Understanding 
Between  ttie  Office  of  the  Nudear 
Waste  Negotiator  and  ttie  Nuclear 
Regulatory  Conunlaslon 

AQENCV:  Nuclear  Regulatory 
Commission. 

ACTION:  Publication  of  a  memorandum 
of  understanding. 

summary:  On  July  26, 1991,  the  Office  of 
the  U.S.  Nuclear  Waste  Negotiator 
(ONWN)  and  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  signed  a 
Memorandum  of  Understanding  (MOU) 
outiining  the  initial  procediu^s  for 
interactions  between  the  two  Offices. 
The  text  of  the  MOU  is  printed  below. 

ran  FURTHCII INTORMATION  CONTACT: 

Robert  M.  Bemero,  Director.  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Teleph<me  (301) 
492-3352. 

Dated  in  Rockville.  Maryland,  this  30th  day 
of  July,  1991. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  ChOk. 

Secretary  of  the  Commission, 

First  Memorandum  of  Understanding 
Between  the  Office  of  the  U.S.  Nuclear 
Waste  Negotiator  and  the  U.S.  Nudear 
Regulatory  Commission 

/.  Introduction 

This  Memorandum  of  Understanding 
(MOU)  outlines  the  initial  procedures  for 
interactions  between  the  Office  of  the 
U.S.  Nuclear  Waste  Negotiator  (ONWN) 
and  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  in  carrying  out  the 
Nuclear  Waste  Policy  Amendment  Act 
of  1987  (tide  V  of  Pub.  L  100-203). » 
which  amended  the  Nuclear  Waste 
Policy  Act  of  1982  (Pub.  L  97-425)  (the 
Act)  and,  inter  alia,  created  the  ONWN. 
The  ONWN  is  an  independent 
establishment  in  the  Executive  Branch, 
separate  from  NRC  and  all  other 
operating  departments  and  agencies  of 
the  Federal  Government.  This 
independence  facilitates  the  mission  of 
the  ONWN  to  find  States  or  Indian 
Tribes  willing  to  negotiate  regarding  the 
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siting  of  a  monitored  retrievable  storage 
facility  or  a  permanent  repository  within 
their  jurisdictions  as  part  of  an 
integrated  waste  management  system 
for  the  disposal  of  spent  nuclear  fuel 
and  high-level  radioactive  waste. 

//.  Purpose 

The  purpose  of  this  MOU  is  to 
establish  a  working  relationship 
between  the  ONWN  and  NRC  that 
assures  a  timely  flow  of  information 
between  the  parties;  provides  the 
ONWN  with  use  of  such  NRC  services, 
facilities,  and  personnel  as  the 
Commission  determines  appropriate  and 
consistent  with  the  scope  described  in 
Section  V.  and  maintains  each  party's 
independence. 

///.  Authority 

This  MOU  is  entered  into  under  the 
authority  of  section  409  of  the  Act  (42 
U.S.C.  10249),  which  provides  that  each 
department,  agency,  and  instrumentality 
of  the  United  States  may  furnish  the 
Negotiator  such  information  as  he 
determines  to  be  necessary  to  carry  out 
the  functions  of  the  ONWN,  and  under 
the  authority  of  section  408  of  the  Act 
(42  U.S.C.  10248(4)],  which  specifies  that 
the  Negotiator  may  utilize  the  services, 
personnel,  and  facilities  of  other  Federal 
agencies,  subject  to  the  consent  of  the 
head  of  any  such  agency. 

IV.  Matters  Not  Addressed 

Subsequent  MOU's  between  the 
parties  addressing  procedures  and 
relations  regarding  other  provisions  of 
the  Act  may  be  entered  into  at  a  later 
date. 

V.  Policy 

The  working  relationship  of  the 
parties  under  this  MOU  will  be 
consistent  with  the  provisions  of  the  Act 
related  to  high-level  nuclear  waste 
regxilatory  matters  associated  with  a 
monitored  retrievable  storage  facility 
and  a  geologic  repository  including 
transportation  and  safeguards.  The  NRC 
will  respond  in  a  timely  maner  to  all 
written  requests  made  by  the  ONWN  to 
NRC  for  services,  personnel,  facilities,  or 
information,  subject  to  the  discretion  of 
the  Commission  and  as  permitted  by 
law.  The  scope  of  the  NRC  activity 
generally  will  be  limited  to  pre-licensing 
consultations  and  discussion  with  the 
Office  of  the  Nuclear  Waste  Negotiator, 
a  potential  applicant,  or  a  potential  host 
State  or  Indian  tribe. 

Information  made  available  to  the 
ONWN  under  this  agreement  may  be 
used  at  that  agency's  option  in  carrying 
out  its  responsibilities  under  the  Act 
The  ONWN  and  NRC  contemplate  that 
all  information  requested  and  provided 


would  be  information  that  may  be 
released  to  the  public 

VI.  Points  of  Contact 

The  points  of  contact  for  routine  daily 
communication  between  the  ONWN  and 
NRC  will  be  Counsel  for  the  ONWN 
located  in  the  Washington,  DC  Haison 
office  and  the  Director  of  the  Office  of 
Nuclear  Material  Safety  and  Safeguards 
within  NRC. 

VIL  Supplemental  Interagency 
Agreements 

Unless  otherwise  agreed  by  the 
Commission  and  the  Negotiator,  when 
requested  by  the  Negotiator  to  pro\'ide 
services,  personnel,  facilities  or 
information,  NRC  shall  determine 
whether  compliance  with  such  requests 
will  be  in  furtherance  of  its  purposes, 
responsibilities,  and  obligations.  To  the 
extent  NRC  determines  that  compliance 
is  in  furtherance  of  such  purposes, 
responsibilities,  and  obligations,  it  will 
assume  the  costs  of  such  compliance. 

If  it  is  determined  that  a  commitment, 
obligation,  or  transfer  of  funds  is 
required,  the  details  of  the  levels  of 
support  to  be  furnished  by  one 
organization  to  the  other,  with  respect  to 
funding,  will  be  developed  in  specific 
interagency  agreements. 

All  obligations  or  expenditures 
emanating  from  activities  conducted 
under  this  MOU  or  any  subsequent 
interagency  agreements  are  subject  to 
the  availability  of  appropriated  funds. 

VIII  Amendment  or  Termination 

This  MOU  may  be  modified, 
amended,  or  terminated  by  mutual 
written  agreement,  or  may  be 
terminated  unilaterally  by  either  part 
upon  thirty  (30)  days  written  notice  to 
the  other  party. 

IX.  Effective  Date 

This  MOU  shall  be  effective  upon 
execution  by  the  Negotiator  and  the 
NRC's  Chairman. 

Dated  July  28, 1991. 
United  States  Nuclear  Regulation 
Commission. 

IvanSelin, 

Chairman. 

Office  of  the  United  States  Nuclear  Waste 
Negotiator. 

David  H.  Leroy. 

Negotiator. 

[FR  Doc.  91-18500  Filed  8-2-01:  8:45  am] 
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[Docket  Na  50-213] 

Connecticut  Yanke*  Atomic  Power 
Co^  Issuance  of  Amendment  to 
Facility  Operating  Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  142  to  Facility 
Operating  License  No.  DPI^-61  issued  to 
Connecticut  Yankee  Atomic  Power 
Company,  which  revised  the  Technical 
Secifications  for  operation  of  the 
Haddam  Neck  Plant  located  in 
Middlesex  County,  Connecticut  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  modified  the 
Technical  Specifications  to  allow  for  the 
storage  of  zircaloy  clad  fuel  assemblies 
in  the  new  and  spent  fuel  stoi'age  racks. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
April  9, 1991  (56  FR  14395).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement 

Based  upon  the  environmental 
assessment  the  Commission  has 
concluded  that  the  issuance  of  this 
amendment  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  March  4, 1991.  (2) 
Amendment  No.  142  to  License  No. 
DPR-61,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Doctmient  Room, 
the  Gelman  Building,  2120  L  Street  NW., 
Washington,  DC  20555,  and  at  the 
Russell  Library,  123  Broad  Street 
Middletown.  Connecticut  06457,  A  copy 
of  items  (2),  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  Attention: 


Director,  Division  of  Reactor 

l/II. 

Dated  at  Rockville,  Maryland  I 
of  July  1991. 

For  the  Nuclear  Regulatory  Coi 
Alan  B.  Wang, 

Project  Manager,  Project  Directoi 
Division  of  Reactor  Projects— I/L 
Nuclear  Reactor  Regulation. 
[FR  Doc.  91-18503  Filed  8-2-91:  8 
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[Docket  No*.  S0-440-A,  50-346- 
(Suspension  of  Antitrust  Condtt 
ASLBP  No.  91-644-01-A] 

Atomic  Safety  and  Ucensinf 

Before  Administrative  Judges:  Ma 
Miller,  Chairman,  Charles  Bech 
Paul  Bollwerk,  III. 

In  the  Matter  of  Ohio  Edison  O 
(Perry  Nuclear  Power  Plant,  Unit 
Operating  License  No.  NPF-58);  7 
Cleveland  Electric  Illuminating  O 
The  Toledo  Edison  Company  (Per 
Power  Plant.  Unit  1,  Facility  Oper 
License  No.  NPF-M)  (Davis-Besse 
Power  Station.  Unit  1,  Facility  Op 
License  No.  NPF-3). 

Rescheduled  Prehearing  Confi 

The  initial  prehearing  confe 
.this  anti-trust  proceeding,  pre^ 
scheduled  for  July  25, 1991,  is  1 
rescheduled  for  Thursday,  Sep 
1991,  beginning  at  9:30  a.m.,  in 
Hearing  Room,  5th  floor,  4350 
Highway,  Bethesda,  Maryland 
extent  necessary,  the  conferen 
continue  on  September  20. 

For  the  Atomic  Safety  and  Llcer 

Bethesda,  Maryland. 
Charles  Bechboefsr, 
Administrative  Judge. 
[FR  Doc.  91-18501  Filed  8-2-91;  8:4 
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[Docket  No.  $0-402] 

University  of  Texas;  Order  Ex 
Construction  Completion  Dat 

The  University  of  Texas  is  tl 
holder  of  Construction  Permit  1 
CPRR-123,  issued  by  the  U.S.  I 
Regulatory  Commission  on  Jun 
for  construction  of  the  Univers 
Texas  TRIGA  Mark  D  research 
The  reactor  facility  is  presenUj 
constiTJCtion  at  the  Balcones  R( 
Center  in  Austin,  Texas. 

On  May  24, 1991,  the  Univen 
Texas  (UT  or  the  applicant)  fiU 
request  for  an  extension  of  the 
construction  completion  date  fi 
30. 1991  to  October  31, 1991.  Th 
extension  has  been  requested  t 
additional  time  is  required  to  cl 
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[Docket  No.  50-213] 

Connecticut  Yanke*  Atomic  Power 
Co^  issuance  of  Amendment  to 
Facility  Operating  Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  142  to  Facility 
Operating  License  No.  DPI^-61  issued  to 
Connecticut  Yankee  Atomic  Power 
Company,  which  revised  the  Technical 
Secifications  for  operation  of  the 
Haddam  Neck  Plant  located  in 
Middlesex  County,  Connecticut  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  modified  the 
Technical  Specifications  to  allow  for  the 
storage  of  zircaloy  clad  fuel  assemblies 
in  the  new  and  spent  fuel  storage  racks. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
April  9, 1991  (56  FR 14395).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement 

Based  upon  the  environmental 
assessment  the  Commission  has 
concluded  that  the  issuance  of  this 
amendment  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  March  4, 1991,  (2) 
Amendment  No.  142  to  License  No. 
DPR-61,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  PubUc  Document  Room, 
the  Gelman  Building,  2120  L  Street  NW., 
Washington,  DC  20555,  and  at  the 
Russell  Library,  123  Broad  Street 
Middletown,  Connecticut  06457,  A  copy 
of  items  (2),  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  Attention: 


Director,  Division  of  Reactor  Projects— 
I/IL 

Dated  at  Rockville,  Maryland  this  ZSth  day 
of  July  1991. 

For  the  Nuclear  Regulatory  Commission. 
Alao  B.  Wang, 

Project  Manager,  Project  Directorate  1-4 
Division  of  Reactor  Projects— I/II  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  91-18503  Filed  »-2-91:  8:45  am) 
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[Docket  No*.  S0-44O-A,  50-346-A 
(Suspension  of  Antitrust  Conditions); 
ASLBP  No.  »1-644-01-A] 

Atomic  Safety  and  Licensing  Board 

Before  Administrative  Judges:  Marshall  E. 
Miller,  Chairman,  Charles  Bechhoefer,  G. 
Paul  Bollwerk,  lU. 

In  the  Matter  of  Ohio  Edison  Company 
(Perry  Nuclear  Power  Plant,  Unit  1.  Facility 
Operating  License  No.  NPF-58);  The 
Cleveland  Electric  Illuminating  Company, 
The  Toledo  Edison  Company  (Perry  Nuclear 
Power  Plant.  Unit  1,  Facility  Operating 
License  No.  NPF-68)  (Davis-Besse  Nuclear 
Power  Station,  Unit  1,  Facility  Operating 
License  No.  NPF-3). 

Rescheduled  Prehearing  Conference 

The  initial  prehearing  conference  in 
this  anti-trust  proceeding,  previously 
scheduled  for  July  25, 1991,  is  hereby 
rescheduled  for  Thursday,  September  19, 
1991,  beginning  at  9:30  a.m.,  in  the  NRC 
Hearing  Room,  5th  floor,  4350  East  West 
Highway,  Bethesda,  Maryland.  To  the 
extent  necessary,  the  conference  will 
continue  on  September  20. 

For  the  Atomic  Safety  and  Licensing  Board. 
Bethesda,  Maryland. 
Charles  Bechltoefer, 

A  dministrative  Judge. 

[FR  Doc.  91-18501  Filed  8-2-81;  8:48  am] 
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University  of  Texas;  Order  Extending 
Construction  Completion  Date 

The  University  of  Texas  is  the  current 
holder  of  Construction  Permit  No. 
CPRR-123.  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  on  June  4, 1985, 
for  construction  of  the  University  of 
Texas  TRIGA  Mark  n  research  reactor. 
The  reactor  facility  is  presently  under 
construction  at  the  Balcones  Research 
Center  in  Austin,  Texas. 

On  May  24, 1991,  the  University  of 
Texas  (UT  or  the  applicant)  filed  a 
request  for  an  extension  of  the 
construction  completion  date  from  June 
30. 1991  to  October  31, 1991.  The 
extension  has  been  requested  because 
additional  time  is  required  to  close  open 


items  identified  during  the  inspection 
program  and  to  review  documentation  to 
support  issuance  of  the  Facility 
Operating  License. 

Good  cause  has  been  shown  for  the 
delay;  the  cause  is  beyond  the  control  of 
the  applicant;  and  the  requested 
extension  if  for  a  reasonable  period,  the 
bases  for  which  are  set  forth  in  the 
staffs  evaluation  of  the  request  for 
extension. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
extending  the  construction  completion 
date  will  have  no  significant  impact  on 
the  environment  (56  FR  33477)  published 
on  July  22, 1991. 

The  NRC  staffs  safety  evaluation  of 
the  request  for  extension  of  the 
construction  permit  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW., 
Washington,  DC  20555. 

It  Is  Hereby  Ordered  That  the  latest 
completion  date  for  Construction  Permit 
No.  CPRR-123  is  extended  &t)m  June  30, 
1991  to  October  31, 1991. 

Date  of  Issuance:  )uly  30, 1991. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Cnitchfield. 
Director,  Division  of  Advanced  Reactors  and 
Special  Projects.  Off  ice  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  91-18504  FUed  8-2-91;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

SeH-Regulatory  Organlzationa; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stodc  Exctumge,  inc. 

July  30, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Blackstone  1998  Term  Trust  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7112). 
International  Movie  Group,  Inc. 
Common  Stock.  101  Par  Value  (File  No.  7- 
7113). 
Thermoelectron  Technologies  Corporation 
Common  Stock,  101  Par  Value  (File  No.  7- 
7114). 
ETZ  Lavud  Limited 
Common  Stock,  IL  5.25  Par  Value  (File  No. 
7-7115). 
Sanifill,  Inc. 
Common  Stock,  101  Par  Vahie  (FUe  No.  7- 
7116). 


MGM  Grand.  Inc. 
Rights  to  Subscribe  to  Common  Stock  (File 
No.  7-7117). 
Tie/Communications,  Inc. 
Common  Stock.  llO  Par  Value  (File  Na  7- 
7118). 
Time  Warner,  Inc. 
Rights  to  Subscribe  to  Common  Stock  (File 
No.  7-ni9). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  20, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportimity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

loiuthao  G.  KaH, 

Secretary. 

[FR  Doc.  91-18445  Filed  8-2-91;  8:45  un) 
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[ReL  No.  IC  -182S1;  811-424S] 

CeirreICo  Nationwide  Paging 
Partnership;  Appitcatton 

July  28, 1991. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

afpucant:  CellTelCo  Nationwide 
Paging  Partnership. 

RCLfVANT  ACT  tcCTlONS:  Section  6(f)  of 
the  Act. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FlUNO  DATE  The  application  was  filed 
on  April  30, 1991,  and  was  amended  on 
July  15, 1991. 

HEAfUNO  oa  NonncATfON  or  hcarino: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
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Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  20, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW.,  Washington,  DC  20549. 
Applicant  suite  138, 1555  Lynnfield 
Road,  Memphis,  Tennessee  38119. 

FOR  FUTHER  INFORMATION  CONTACT: 

Elizabeth  G.  Osterman.  Staff  Attorney, 
at  (202)  504-2524.  or  Jeremy  N. 
Rubenstein.  Assistant  Director,  at  (202) 
272-3023  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  applicafion 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  general  partnersliip 
imder  the  laws  of  the  District  of 
Columbia  and  is  a  closed-end  non- 
diversified  management  company 
registered  under  the  Act  On  February 
27. 1991,  applicant  filed  a  Notification  of 
Registration  pursuant  to  section  8(a)  of 
the  Act  and  a  Registration  Statement 
pursuant  to  section  8(b)  of  the  Act  The 
Registration  Statement  was  never 
declared  effective  and  applicant  never 
operated  as  an  investment  company. 

2.  At  meetings  held  on  December  19, 
1990  and  April  2. 1991.  the  execution, 
delivery,  and  performance  of  an 
agreement  of  sale  relating  to  the  sale  of 
applicant's  principal  asset  and  the 
winding  up  of  appHcant's  affairs  were 
approved. 

3.  On  April  11. 1991.  applicant 
distributed  a  total  of  $30,361,580.75  to  its 
partners  in  proportion  to  each  partner's 
interest  in  applicant 

4.  Applicant  expects  to  incur  expenses 
consisting  of  legal,  accounting,  and 
administrative  fees  in  the  approximate 
amount  of  $200,000  in  connection  with 
the  liquidation  of  applicant  It  has 
retained  assets  in  sufficient  quantity  to 
discharge  these  expenses.  Applicant  has 
no  assets  other  than  the  assets  retained 
for  the  purpose  described  in  the 
preceding  sentence.  Any  assets 
remaining  after  payment  of  expenses 
will  be  distributed  to  applicant's 


partners  in  proportion  to  each  partner's 
interest  in  applicant 

5.  As  of  the  date  of  the  application, 
applicant  had  409  partners.  Applicant  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant 
does  not  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Maigaral  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  91-18446  Filed  8-2-81;  8:45  am] 
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Filings  Under  th«  Pubiic  Utility  Holding 
Company  Act  of  1935  ("Act") 

July  26, 1991. 

Notice  is  hereby  given  that  the 
following  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereimder.  All  interested 
persons  are  referred  to  the 
apphcation(s)  and/or  declaration(3]  for 
complete  statements  of  the  proposed 
transaction(s]  summarized  below.  The 
application(8)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s]  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  19, 1991  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549.  and  serve  a  copy 
on  the  relevant  applicant(8)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s]  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Eastern  Utilities  Associates,  et  al.  (70- 
7825) 

Eastern  Utilities  Associates  ("EUA"). 
a  registered  holding  company,  and  its 
subsidiary  company,  EUA  Cogenex 
Corporation  ("Cogenex"),  both  located 
at  P.O.  Box  2333,  Boston.  Massachusetts 


02107.  have  filed  a  post-effective 
amendment  under  sections  6(a).  6(b).  7, 
9(a],  10  and  12(b)  of  the  Act  and  rules  43, 
45  and  50(a)(5)  thereunder  to  their 
application-declaration  previously  filed 
under  sections  6(a),  7,  9(a),  10,  and  12(b) 
of  the  Act  and  rules  43  and  45 
thereunder. 

By  order  dated  March  29, 1991  (HCAR 
No.  25289),  the  Commission  authorized 
the  increase  in  Cogenex's  financing 
authority  from  $75  million  to  $100 
million,  consisting  of:  (i)  $35  million  of 
long-term  unsecured  notes  issued  by 
Cogenex  in  1990;  (ii)  approximately  $12.8 
million  in  capital  contributions  from 
EUA  and;  (iii)  $52.2  million  from  any 
combination  of  the  following  sources:  (a) 
Up  to  an  aggregate  principal  amount  of 
$50  million  of  short-term  borrowings 
from  lending  institutions  under  the  EUA 
system  existing  lines  of  credit  and  (b)  up 
to  an  aggregate  principal  amount  of  $40 
million  from:  (A)  Short-term  borrowings 
from  EUA  (B)  capital  contributions  from 
EUA  and/or  (C)  sales  of  common  stock 
to  EUA  (collectively,  "Investments"). 
The  Commission  also  authorized  EUA  to 
borrow  up  to  $25  million  under  the  EUA 
system  credit  lines  to  finance  the 
Investments  in  Cogenex,  and  to 
guarantee  Cogenex's  borrowings  under 
the  EUA  system  credit  lines.  Such 
authority  expires  December  31, 1991. 

EUA  and  Cogenex  now  propose  to 
finance  Cogenex's  business  in  an 
amount  not  to  exceed  $100  million 
through  December  31, 1993,  from  the 
following  sources:  (i)  Up  to  an  aggregate 
of  $50  million  from  EUA  in  any 
combination  of  short-term  borrowings, 
capital  contributions  or  proceeds  from 
sales  of  common  stock  to  EUA  (the 
"EUA  Invesbnents");  (ii)  up  to  $35 
million  from  the  issuance  and  sale  of 
additional  long-term  unsecured  notes 
(the  "New  Notes");  and  (iii)  up  to  $50 
million  of  short-term  borrowings  under 
the  EUA  system  credit  lines. 

EUA  also  requests  authority  for  the 
period  ending  December  31, 1993  to  (i) 
make  investments  in  Cogenex  in  an 
aggregate  amount  of  up  to  $50  million  in 
one  or  any  combination  of  EUA 
Investments,  (ii)  borrow  up  to  $25 
million  imder  the  EUA  system  credit 
lines  to  finance  EUA  Investments  in 
Cogenex  and  (iii)  continue  to  guarantee 
Cogenex's  borrowings  under  the  EUA 
system  credit  lines. 

Cogenex  expects  that  the  New  Notes 
will  mature  in  not  less  than  3  nor  more 
than  30  years  from  the  first  day  of  the 
month  in  which  they  are  issued.  The 
New  Notes  are  expected  to  be  sold  at 
not  less  than  98%  nor  more  than  102.75% 
of  their  principal  amount  and  to  bear 
interest  payable  quarteriy  or 


semiannually  in  arrears.  It  i 
that  other  terms  of  the  New 
of  a  purchase  agreement  foi 
Notes,  Including  redemptior 
security  provisions,  if  any,  t 
provisions,  if  any,  covenant 
provisions  will  be  determini 
negotiation.  If  it  becomes  n( 
order  to  obtain  more  favora 
the  the  New  Notes,  EUA  pre 
guarantee  all  or  a  portion  ol 
obligations  with  respect  to  t 
Notes. 

The  net  proceeds  from  thi 
New  Notes  will  be  used  for 
combination  of  the  followin 
(i)  To  pay  or  reduce  short-te 
borrowings  from  banks;  (ii) 
reduce  short-term  loans  fror 
to  acquire  nonutility  tangibl 
Cogenex;  and  (iv)  for  generc 
purposes. 

Cogenex  requests  that  the 
Commission,  pursuant  to  pa 
(a)(5)  of  rule  50,  grant  an  ex( 
that  rule  with  respect  to  the 
80  that  it  may  carry  out  the  i 
of  the  terms  of  the  New  Noti 
with  one  or  a  few  institution 
or  to  engage  a  placement  ag 
negotiate  die  terms  of  and  p 
New  Notes  with  institutiona 
purchasers.  It  may  do  so. 

For  the  Commission,  by  the  D 
Investment  Management  pursu 
delegated  authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  91-18444  Filed  8-2-91; 
BIUJIM  CODE  tOIO-OI-M 
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niings  Under  the  PulMic  Uti 
Company  Act  of  1935  ("Ad 

August  1, 1901. 

Notice  is  hereby  given  tha 
following  filing(s)  has/have 
with  the  Commission  pursua 
provisions  of  the  Act  and  ml 
promulgated  thereunder.  All 
persons  are  referred  to  the 
application(8)  and/or  declar 
complete  statements  of  the  p 
tran8action(8]  summarized  b 
application(s)  and/or  declari 
any  amendments  thereto  is/i 
available  for  public  inspectic 
the  Commission's  Office  of  F 
Reference. 

Interested  persons  wishing 
comment  or  request  a  hearin 
applicaUon(8)  and/or  declan 
should  submit  their  views  in 
August  19. 1991  to  the  Secret 
Securities  and  Exchange  Cor 
Washington.  DC  20549,  and  t 
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02107,  have  filed  a  post-effective 
amendment  under  sections  6(a).  6(b),  7, 
9(a],  10  and  12(b)  of  the  Act  and  rules  43, 
45  and  50(a)(S)  thereunder  to  their 
application-declaration  previously  filed 
under  sections  6(a).  7,  9(a).  10,  and  12(b) 
of  the  Act  and  rules  43  and  45 
thereunder. 

By  order  dated  March  29. 1991  (HCAR 
No.  25289),  the  Commission  authorized 
the  increase  in  Cogenex's  financing 
authority  from  $75  million  to  $100 
million,  consisting  of:  (i)  $35  million  of 
long-term  unsecured  notes  issued  by 
Cogenex  in  1990;  (ii)  approximately  $12.8 
million  in  capital  contributions  from 
EUA.  and;  (iii)  $52.2  million  from  any 
combination  of  the  following  sources:  (a) 
Up  to  an  aggregate  principal  amount  of 
$50  million  of  short-term  borrowings 
from  lending  institutions  under  the  EUA 
system  existing  lines  of  credit  and  (b)  up 
to  an  aggregate  principal  amount  of  $40 
million  from:  (A)  Short-term  borrowings 
from  EUA  (B)  capital  contributions  from 
EUA  and/or  (C)  sales  of  common  stock 
to  EUA  (collectively.  "Investments"). 
The  Commission  also  authorized  EUA  to 
borrow  up  to  $25  million  under  the  EUA 
system  credit  lines  to  finance  the 
Investments  in  Cogenex,  and  to 
guarantee  Cogenex's  borrov\rings  under 
the  EUA  system  credit  lines.  Such 
authority  expires  December  31, 1991. 

EUA  and  Cogenex  now  propose  to 
finance  Cogenex's  business  in  an 
amount  not  to  exceed  $100  million 
through  December  31. 1993,  from  the 
following  sources:  (i)  Up  to  an  aggregate 
of  $50  million  from  EUA  in  any 
combination  of  short-term  borrowings, 
capital  contributions  or  proceeds  from 
sales  of  common  stock  to  EUA  (the 
"EUA  Investments");  (ii)  up  to  $35 
million  from  the  issuance  and  sale  of 
additional  long-term  unsecured  notes 
(the  "New  Notes");  and  (iii)  up  to  $50 
million  of  short-term  borrowrings  under 
the  EUA  system  credit  lines. 

EUA  also  requests  authority  for  the 
period  ending  December  31, 1993  to  (i) 
make  investments  in  Cogenex  in  an 
aggregate  amount  of  up  to  $50  million  in 
one  or  any  combination  of  EUA 
Investments,  (ii)  borrow  up  to  $25 
million  under  the  EUA  system  credit 
lines  to  finance  EUA  Investments  in 
Cogenex  and  (iii)  continue  to  guarantee 
Cogenex's  borrowings  under  the  EUA 
system  credit  lines. 

Cogenex  expects  that  the  New  Notes 
will  mature  in  not  less  than  3  nor  more 
than  30  years  from  the  first  day  of  the 
month  in  which  they  are  issued.  The 
New  Notes  are  expected  to  be  sold  at 
not  less  than  98%  nor  more  than  102.75% 
of  their  principal  amount  and  to  bear 
interest  payable  quarteriy  or 


semiannually  in  arrears.  It  is  proposed 
that  other  terms  of  the  New  Notes  and 
of  a  purchase  agreement  for  the  New 
Notes,  Including  redemption  provisions, 
security  provisions,  if  any,  sinking  fund 
provisions,  if  any,  covenants  and  default 
provisions  will  be  determined  by 
negotiation.  If  it  becomes  necessary  in 
order  to  obtain  more  favorable  terms  for 
the  the  New  Notes,  EUA  proposes  to 
guarantee  all  or  a  portion  of  the 
obligations  with  respect  to  the  New 
Notes. 

The  net  proceeds  from  the  sale  of  the 
New  Notes  will  be  used  for  one  of  any 
combination  of  the  following  purposes: 
(i)  To  pay  or  reduce  short-term 
borrowings  from  banks;  (ii)  to  pay  or 
reduce  short-term  loans  from  EUA;  (iii) 
to  acquire  nonutility  tangible  assets  for 
Cogenex;  and  (iv)  for  general  corporate 
purposes. 

Cogenex  requests  that  the 
Commission,  pursuant  to  paragraph 
(a)(5)  of  rule  50.  grant  an  exception  from 
that  rule  with  respect  to  the  New  Notes, 
so  that  it  may  carry  out  the  negotiation 
of  the  terms  of  the  New  Notes  itself, 
with  one  or  a  few  institutional  investors, 
or  to  engage  a  placement  agent  to 
negotiate  the  terms  of  and  place  the 
New  Notes  with  institutional 
purchasers.  It  may  do  so. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority, 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  91-18444  Filed  8-2-W;  8:45  amj 
BIUJNO  CODE  MIO-OI-M 


[RalMM  No.  35-25356] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

August  1, 1901. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(8)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(8)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  19. 1991  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
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on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter, 
after  said  date,  the  appUcation(s)  and/or 
declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Columbia  Gas  System,  Inc.  (70- 
7901) 

The  Columbia  Gas  System,  Inc. 
("Columbia"),  20  Montchanin  Road, 
Wilmington,  Delaware  19807-0020,  a 
registered  holding  company,  has  filed  a 
declaration  under  sections  6,  7.  and  12  of 
the  act  and  rules  44  and  50  thereunder. 

To  enable  it  to  fund  the  operations  of 
certain  of  its  subsidiaries.  Columbia,  a 
debtor  in  possession  under  Chapter  11 
of  the  Bankruptcy  Code,  11  U.S.C., 
proposes  to  issue  and  sell  short-term 
secured  promissory  notes  ("Notes")  in 
an  aggregate  amoimt  not  exceeding  $75 
million  or  such  lesser  amount  as  may  be 
approved  by  the  Bankruptcy  Court,  prior 
to  September  30, 1991  or  such  earlier 
date  when  longer  term  and  enlarged 
debtor  in  possession  fmancing  may  be 
approved  by  the  Bankruptcy  Court  and 
this  Commission.'  A  letter  of  credit  of 
up  to  $10  million  will  be  available  to 
Columbia  as  part  of  the  $75  million 
borrowing.  The  Notes  will  evidence 
Columbia's  borrowings  under  a 
proposed  credit  facility  v\rith 
Manufacturers  Hanover  Trust  Company, 
as  agent  for  a  syndicate  of  banks.  A 
facility  fee  of  $550,000  and  a 
commitment  fee  on  the  unused  portions 
of  the  total  facility  of  V^%  per  annum 
and  interest  on  all  outstanding  balances 
at  the  rate  of  no  more  than  1 V4  percent 
over  the  lender's  alternate  reference  rate 
(the  higher  of  the  lender's  announced 
prime  rate  or  the  federal  funds  rate  plus 
50  basis  points),  or  such  lesser  rates  and 
fees  as  shall  be  approved  by  the  Court, 
will  be  charged  to  Columbia. 

The  lender  will  have  a  lien  on  all 
property  of  Columbia  except  voting 
securities  of  subsidiaries  which  are  gas 
public-utility  companies  as  defined 
under  section  2(a)(4)  of  the  Act.  The 
loans  would  be  secured  by  a  lien  upon 
all  assets  of  Columbia,  excluding  the 
voting  seciu-ities  of  Columbia's  public- 
utility  subsidiaries. 


Columbia  will  use  the  proceeds  of  the 
loans  primarily  to  make  short-term 
advances  to  its  subsidiaries  (other  than 
Columbia  Gas  Transmission 
Corporation  ("Transmission"),  which  is 
itself  a  debtor  in  possession  in  a 
proceeding  under  Chapter  11  of  the 
Bankruptcy  Code)  to  hmd  current 
operating  needs.*  Columbia  will  make 
the  advances  in  accordance  with  the 
terms  and  conditions  of  a  previous  order 
of  the  Commission  which,  among  other 
things,  authorized  Columbia  to  fund 
advances  to  its  subsidiaries  through 
December  31, 1991  by  short-term 
borro wrings  in  an  aggregate  principal 
amount  of  up  to  $525  million  at  any  one 
time  outstanding.* 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Jonathan  G.  Kate. 
Secretary. 

[FR  Doc  91-18580  Filed  8-1-01;  12:18  pm] 
HLUM  cooc  loie-ai-H 

IReL  No.  IC-18250;  t12-7683] 

Transamerica  Bond  Fund,  et  aL;      Ht 
Application 

July  28. 1991. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPUCANTS:  Transamerica  Bond  Fund, 
Transamerica  California  Tax-Free 
Income  Fund,  Transamerica  Cash 
Reserve,  Inc..  Transamerica  Current 
Interest.  Inc..  Transamerica  Investment 
Trust.  Transamerica  Special  Equity 
Portfolios.  Transamerica  Special  Series, 
Inc..  Transamerica  Sunbelt  Growth 
Fund.  Inc..  Transamerica  Tax-Free  Bond 
Fund.  Transamerica  Capital 
Appreciation  Fund  (collectively, 
"Applicant  Funds"),  Transamerica  Fund 
Management  Company  (the  "Adviser"), 
Transamerica  Fund  Distributors,  Inc. 
(the  "Distributor"),  tmd  such  other 
registered,  open-end,  management 
investment  companies  for  which  the 


'  Th«  long-term  debtor  in  poiseMlon  financing 
will  be  tiie  subject  of  •  future  filiog  with  the 
CommiMion. 


*  Columbia  and  Tranunisiion  filed  for  protectioa 
with  the  Batil(ruptcy  Court  for  the  District  Court  of 
Delaware  on  |uly  31,  1991,  in  response  to  recent 
financial  difficulties  related  to  Transmission's 
obligations  under  above-market  gas  purchase 
contracts.  Columbia  will  file  with  the  Baniiruplcy 
Court  a  petition  for  approval  of  the  subject  interim 
financing.  Transmission,  which  will  also  file  with 
the  Bankruptcy  Court  for  approval  of  a  short  term 
line  of  credit  will  rely  upan  rule  4e(c)  under  the  Act 
to  exempt  from  the  requirement  of  Commission 
approval  its  proposed  transactions. 

■  Columbia  Cat  Syttem.  Inc.  HokUog  Ca  Act 
Release  No.  25001  (Dec  18, 1880). 
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Adviser  (or  any  affiliated  person  of  the 
Adviser)  may  hereafter  serve  as 
investment  adviser  and  for  which  the 
Distributor  (or  any  affihated  person  of 
the  Distributor)  may  hereafter  serve  as 
principal  underwriter,  that  may  at  any 
time  hereafter  offer  shares  on  a  basis 
that  is  identical  in  all  material  respects 
to  the  arrangements  described  herein 
(collectively  with  the  Applicant  Funds, 
the  "Funds"). 

REt.EVANT  ACT  SECTIONS:  Exemptions 
requested  under  section  6(c)  from  the 
provisions  of  section  18(f),  18(g)  and 
18(i). 

SUMMARY  OF  APPUCATION:  The 
Applicants  seek  an  exemption  from  the 
provisions  of  section  18(f),  18(g)  and 
18(i)  of  the  Act  to  the  extent  necessary 
to  offer  two  classes  of  shares  of  certain 
non-money  market  investment 
companies,  and  to  offer  multiple  classes 
of  shares  in  certain  money  market  funds. 
nuNQ  date:  The  application  was  filed 
on  February  13, 1991,  and  amended  on 
June  28, 1991  and  July  25, 1991. 
HEARINO  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  19, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certiHcate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW,  Washington,  DC  20549. 
Applicants,  1000  Louisiana,  suite  6000, 
Houston,  Texas  77002. 
FOR  FURTHER  INFORMATION  CONTACT 
Nicholas  D.  Thomas.  Staff  Attorney,  at 
(202)  504-2263  or  Max  Berueffy,  Branch 
Chief,  at  (202)  272-3016  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Applicant  Funds  is 
registered  under  the  Act  as  an  open-end, 
diversified,  management  investment 
company. 

2.  Transamenca  Current  Interest  Inc. 
I'TCI")  and  Transamerica  Cash 


Reserve.  Inc.  CTCR")  are  money  market 
funds  that  offer  and  sell  shares  at  net 
asset  value  ("NAV")  without  any  sales 
charge  and  seek  to  maintain  constant 
$1.00  share  prices.  (These  two 
companies,  together  v\'ifh  other 
investment  portfolios  of  the  Funds  that 
may  in  the  future  invest  in  money 
market  instruments  and  seek  to 
maintain  constant  $1.00  share  prices,  are 
hereinafter  referred  to  as  the  "Money 
Market  Funds"). 

3.  Transamerica  Special  Series.  Inc. 
(the  "CDSC  Fund"),  presently  comprised 
of  nine  separate  investment  portfolios, 
offers  shares  of  each  of  its  portfolios  at 
their  respective  current  NAVs  with  no 
initial  sales  charge,  but  subject  to  a 
contingent  deferred  sales  charge 
("CDSC")  and  a  distribution  fee  charged 
in  compliance  with  rule  12b-l  under  the 
Act  (a  "12b-l  fee").  The  CDSC  is 
imposed  and.  under  certain 
circumstances,  waived  in  accordance 
with  the  terms  of  an  order  issued  by  the 
SEC  pursuant  to  section  6(c]  of  the  Act. 
granting  exemptions  from  the  provisions 
of  sections  2(a)(32),  2(a)(35),  22(c)  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder.  Criterion  Special  Series. 
Inc..  et  al..  Investment  Company  Act 
Release  Nos.  16009  (Sept.  28. 1987) 
(notice)  and  16073  (October  23. 1987) 
(order).  Each  of  the  other  Applicant 
Funds  (the  "Load  Funds")  presently 
offers  its  shares  for  sale  at  their  current 
NAV  plus  a  fit>nt-end  sale  charge  and  a 
12b-l  fee. 

4.  The  Applicants  seek  an  exemption 
that  would  allow  the  non-money  market 
Fimds  to  offer  two  classes  of  shares  (the 
"Dual  Distribution  System").  This  will 
be  accomplished  by.  in  effect,  dividing 
shares  of  the  investment  portfolios  to  be 
offered  on  such  a  basis  into  two  classes 
of  shares  ("Class  T'  and  "Class  II"). 
Class  I  shares  would  be  offered  subject 
to  a  CDSC  and  a  rule  12b-l  distribution 
plan  similar  to  the  CDSC  Fund's  current 
distribution  plan  (the  "Deferred 
Option").  Class  II  shares  would  be 
offered  subject  a  front-end  load  and  a 
rule  12b-l  distribution  plan  similar  to 
the  present  distribution  plans  of  the 
Load  Funds  (the  "Front-End  Option"). 
Shares  of  the  Funds  being  offered  at  the 
time  of  the  creation  of  the  new  class  of 
shares  will  be  reclassified  as  Class  I 
shares  if  such  shares  are  of  a  class  that 
has  been  offered  subject  to  the  CDSC 
arrangement,  or  as  Class  II  shares  if 
such  shares  are  of  a  class  that  has  been 
offered  subject  to  a  front-end  sales 
charge.  The  Class  I  shares  and  Class  II 
shares  will  be  identical  in  all  respects, 
except  for  differences  relating  to  the 
impact  of  the  respective  rule  12b^l 
distribution  payments  borne  by  each 
class,  any  incremental  transfer  agency 


costs  identified  by  the  Funds'  transfer 
agent  as  being  attributable  to  a  specific 
class,  and  any  other  incremental 
expenses  subsequently  identified  that 
should  properly  be  allocated  to  one 
class  that  shall  be  approved  by  the  SEC 
pursuant  to  an  amended  order.  Although 
the  transfer  agency  fees  of  the  CDSC 
Funds  are  presently  the  same  as  those  of 
the  Load  Funds,  industry  experience  to 
date  suggests  that  in  the  future  higher 
transfer  agency  fees  with  respect  to 
Class  I  shares  may  be  imposed  than  are 
imposed  for  Class  U  shares  as  a  result  of 
the  higher  costs  associated  with 
processing  shareholder  accounts  with 
CDSC  features.  Other  differences 
between  Class  I  and  Class  II  shares  will 
include  (i)  voting  rights  on  matters 
affecting  only  a  particular  class,  such  as 
approval  of  the  rule  12b-l  distribution 
plan,  (ii)  different  exchange  privileges 
available  to  each  class  and  (iii)  the 
designation  of  each  class  of  shares  of  an 
investment  portfolio.  Shares  purchased 
through  the  reinvestment  of  dividends 
and  other  distributions  will  be  of  the 
same  class  as  the  shares  on  which  the 
distributions  were  paid. 

5.  The  NAV  of  all  outstanding  shares 
of  each  class  of  an  investment  portfolio 
will  be  computed  on  a  pro  rata  basis  for 
each  outstanding  share  based  on  the 
proportionate  interest  in  the  portfolio 
represented  by  the  shares  of  that  class. 
All  income  earned,  and  expenses 
incurred  by  an  investment  portfolio,  will 
be  borne  on  a  pro  rata  basis  by  each 
outstanding  share  of  a  class,  based  on 
the  proportionate  interest  in  the 
portfolio  represented  by  the  shares  of 
such  class,  except  that  because  of  the 
particular  distribution  expenses  and 
other  costs  that  might  be  allocable  to 
each  class,  it  is  expected  that  the  net 
income  of  and  dividends  payable  to 
each  class  of  a  portfolio  will  vary. 

e.  The  Applicants  also  seek  an 
exemption  that  would  allow  the  Money 
Market  Funds  to  offer  multiple  classes 
of  shares.  Each  class  of  shares  may 
adopt  one  or  more  of  the  following:  A 
rule  12b-l  distribution  plan,  a  non-rule 
12b-l  shareholder  services  plan  with 
payments  made  by  the  Fund,  or  an 
administrative  plan  with  payments 
made  by  the  Adviser  or  the  Distributor. 
The  classes  of  shares  will  be  identical  in 
all  respects,  except:  (i)  Each  class  will 
have  a  different  designation;  (ii)  each 
class  of  shares  will  bear  any  expenses 
specifically  attributable  to  that  class 
("Class  Expenses")  limited  to:  (a) 
Payments  made  pursuant  to  a  rule  I2l>-1 
distribution  plan  or  a  shareholder 
service  plan:  (b)  any  incremental 
transfer  agency  costs  as  identified  by 
the  Funds'  transfer  agent  as  being 


attributable  to  a  specific  clai 
printing  and  postage  expense 
preparing  and  distributing  m 
such  as  shareholder  reports, 
prospectuses,  and  proxies  to 
shareholders  attributable  to 
individual  class;  (d)  Blue  Sk] 
registration  fees  attributable 
individual  class;  (e)  registrat 
under  the  Securities  Act  of  1 
by  a  class  of  shares;  (f)  any  i 
administrative  persormel  am 
as  required  to  support  the  sh 
of  a  specific  class;  and  (g)  ar 
fees  incurred  as  a  result  of  is 
relating  to  one  class  of  share 
voting  rights  on  the  rule  12b- 
distribution  plan  of  that  clas 
matters  relating  solely  to  sue 
each  class  will  have  differen 
privileges;  and  (v)  one  class  i 
portfolio  may  be  offered  subj 
CDSC  (the  principal  purpose 
to  allow  holders  of  other  CDl 
to  exchange  in  and  out  of  a  h 
Market  Fund). 

7.  All  shares  of  the  Money 
Funds,  regardless  of  class,  w 
and  redeemed  daily  at  NAV 
sales  charge  or  redemption  c 
except  in  the  case  of  one  clai 
Money  Market  Fund  that  wil 
to  the  possible  imposition  of 

8.  Each  Money  Market  Fun 
accrue  its  payments  for  any  ( 
Expenses  daily.  Further,  befc 
shares  on  a  multi-class  basis 
Money  Market  Fund  may  see 
undertakings  from  its  service 
stating  that,  if  necessary  to  p 
accrued  Class  Expenses  of  ai 
from  exceeding  the  allocated 
income  of  such  class  on  any  j 
they  will  waive  some  or  all  o 
payments  to  which  they  othe 
would  have  been  entitled.  If  i 
waivers  are  not  obtained  or  t 
sufficient  to  prevent  accrued 
Expenses  for  the  day  from  ex 
class's  gross  income  for  the  d 
Adviser  and/or  the  Distribut( 
waive  their  fees  up  to  the  am 
which  such  day's  accrued  Ch 
Expenses  exceed  a  class's  gn 
If  after  giving  effect  to  such  w 
service  providers,  if  any,  and 
Adviser  and  the  Distributor,  ( 
Expenses  for  the  day  would 
nevertheless  exceed  a  class's 
income,  the  Adviser  and/or  tl 
Distributor  tvill,  within  five  h 
days,  reimburse  the  Money  V 
in  such  amount  as  may  be  nei 
prevent  such  Class  Expenses 
exceeding  a  class's  gross  incc 
day.  In  this  way.  eadi  Money 
Fund  will  maintain  a  stable  N 
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costs  identified  by  the  Funds'  transfer 
agent  as  being  attributable  to  a  specific 
class,  and  any  other  incremental 
expenses  subsequently  identified  that 
should  properly  be  allocated  to  one 
class  that  shall  be  approved  by  the  SEC 
pursuant  to  an  amended  order.  Although 
the  transfer  agency  fees  of  the  CDSC 
Funds  are  presently  the  same  as  those  of 
the  Load  Funds,  industry  experience  to 
date  suggests  that  in  the  future  higher 
transfer  agency  fees  with  respect  to 
Class  I  shares  may  be  imposed  than  are 
imposed  for  Class  II  shares  as  a  result  of 
the  higher  costs  associated  with 
processing  shareholder  accounts  with 
CDSC  features.  Other  differences 
between  Class  I  and  Class  II  shares  will 
include  (i)  voting  rights  on  matters 
ejecting  only  a  particular  class,  such  as 
approval  of  the  rule  12b-l  distribution 
plan,  (ii)  different  exchange  privileges 
available  to  each  class  and  (lii)  the 
designation  of  each  class  of  shares  of  an 
investment  portfolio.  Shares  purchased 
through  the  reinvestment  of  dividends 
and  other  distributions  will  be  of  the 
same  class  as  the  shares  on  which  the 
distributions  were  paid. 

5.  The  NAV  of  aU  outstanding  shares 
of  each  class  of  an  investment  portfolio 
will  be  computed  on  a  pro  rata  basis  for 
each  outstanding  share  based  on  the 
proportionate  interest  in  the  portfoUo 
represented  by  the  shares  of  that  class. 
All  income  earned,  and  expenses 
incurred  by  an  investment  portfolio,  will 
be  borne  on  a  pro  rata  basis  by  each 
outstanding  share  of  a  class,  based  on 
the  proportionate  interest  in  the 
portfolio  represented  by  the  shares  of 
such  class,  except  that  because  of  the 
particular  distribution  expenses  and 
other  costs  that  might  be  allocable  to 
each  class,  it  is  expected  that  the  net 
income  of  and  dividends  payable  to 
each  class  of  a  portfolio  will  vary. 

6.  The  Applicants  also  seek  an 
exemption  that  would  allow  the  Money 
Market  Funds  to  offer  multiple  classes 
of  shares.  Each  class  of  shares  may 
adopt  one  or  more  of  the  following:  A 
rule  12b-l  distribution  plan,  a  non-rule 
I2l>-1  shareholder  services  plan  with 
payments  made  by  the  Fund,  or  an 
administrative  plan  with  payments 
made  by  the  Adviser  or  the  Distributor. 
The  classes  of  shares  will  be  identical  in 
all  respects,  except:  (i)  Each  class  will 
have  a  different  designation;  (ii)  each 
class  of  shares  will  bear  any  expenses 
speciHcally  attributable  to  that  class 
("Class  Expenses")  limited  to:  (a) 
Payments  made  pursuant  to  a  rule  12b-l 
distribution  plan  or  a  shareholder 
service  plan;  (b)  any  incremental 
transfer  agency  costs  as  identified  by 
the  Funds'  transfer  agent  as  being 


attributable  to  a  specific  class;  (c) 
printing  and  postage  expenses  related  to 
preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses,  and  proxies  to  current 
shareholders  attributable  to  an 
individual  class;  (d)  Blue  Sky 
registration  fees  attributable  to  an 
individual  class;  (e)  registration  fees 
under  the  Securities  Act  of  1933  incurred 
by  a  class  of  shares;  (f)  any  expense  of 
administrative  personnel  and  services 
as  required  to  support  the  shareholders 
of  a  specific  class;  and  (g)  any  director's 
fees  incurred  as  a  result  of  issues 
relating  to  one  class  of  shares;  (iii) 
voting  rights  on  the  rule  12b-l 
distribution  plan  of  that  class  or  other 
matters  relating  solely  to  such  class;  (iv) 
each  class  will  have  different  exchange 
privileges;  and  (v)  one  class  of  each 
portfolio  may  be  offered  subject  to  a 
CDSC  (the  principal  purpose  of  which  is 
to  allow  holders  of  other  CDSC  classes 
to  exchange  in  and  out  of  a  Money 
Market  Fund). 

7.  All  shares  of  the  Money  Market 
Funds,  regardless  of  class,  will  be  sold 
and  redeemed  daily  at  NAV  without  a 
sales  charge  or  redemption  charge, 
except  in  the  case  of  one  class  per 
Money  Market  Fund  that  will  be  subject 
to  the  possible  imposition  of  a  CDSC 

&  Each  Money  Market  Fund  will 
accrue  its  payments  for  any  Class 
Expenses  daily.  Further,  before  offering 
shares  on  a  multi-class  basis,  each 
Money  Market  Fund  may  seek  to  obtain 
undertakings  from  its  service  providers 
stating  that,  if  necessary  to  prevent 
accrued  Class  Expenses  of  any  class 
from  exceeding  the  allocated  gross 
income  of  such  class  on  any  given  day, 
they  will  waive  some  or  all  of  the 
payments  to  which  they  otherwise 
would  have  been  entitled.  If  such 
waivers  are  not  obtained  or  they  are  not 
sufficient  to  prevent  accrued  Class 
Expenses  for  the  day  from  exceeding  a 
class's  gross  income  for  the  day.  the 
Adviser  and/or  the  Distributor  will 
waive  their  fees  up  to  the  amount  by 
which  such  day's  accrued  Class 
Expenses  exceed  a  class's  gross  income. 
If  after  giving  effect  to  such  waivers  by 
service  providers,  if  any.  and  by  the 
Adviser  and  the  Distributor,  Class 
Expenses  for  the  day  would 
nevertheless  exceed  a  class's  gross 
income,  the  Adviser  and/or  the 
Distributor  will,  within  five  business 
days,  reimburse  the  Money  Market  Fund 
in  such  amount  as  may  be  necessary  to 
prevent  such  Class  Expenses  from 
exceeding  a  class's  gross  income  for  the 
day.  In  this  way,  each  Money  Market 
Fund  will  maintain  a  stable  NAV. 


9.  Class  I  shares  of  an  investment 
portfolio  will  be  exchangeable  for  Class 

I  shares  of  another  investment  portfolio 
(or  shares  of  a  portfolio  that  has  not 
adopted  the  Dual  Distribution  System 
but  that  offers  its  shares  on  a  CDSC 
basis).  Class  II  shares  of  an  investment 
portfolio  will  be  exchangeable  for  Class 

II  shares  of  another  investment  portfolio 
(or  shares  of  a  portfoUo  that  has  not 
adopted  the  Dual  Distribution  System 
but  that  offers  its  shares  on  a  front-end 
sales  charge  basis).  In  addition,  shares 
of  a  Money  Market  Fund  acquired  in 
exchange  for  shares  of  a  class  offered 
with  a  CDSC  may  be  re-exchanged  for 
shares  of  any  other  portfolio  of  the 
Funds  offered  with  a  CDSC;  and  shares 
of  a  Money  Market  Fund  acquired  in 
exchange  for  shares  of  a  class  offered 
with  a  front-end  sales  charge  may  be  re- 
exchanged  for  shares  of  any  other 
portfolio  offered  with  a  front  end  sales 
load.  Shares  of  a  portfolio  of  a  Money 
Market  Fund  will  not  otherwise  be 
exchangeable  for  shares  of  any  portfoho 
that  imposes  a  CDSC  or  front-end  sales 
charge.  All  offers  of  exchange  will  be 
made  in  accordance  with  the 
requirements  of  rule  lla-3  under  the 
Act 

Applicants'  Legal  Analysis 

10.  The  Funds  request  an  exemptive 
order  pursuant  to  section  6(c)  of  the  1940 
Act  to  the  extent  that  the  proposed 
issuance  of  dual  classes  and  multiple 
classes  of  shares  of  the  Funds  might  be 
deemed  (1)  to  result  in  the  creation  of  a 
"senior  security"  within  the  meaning  of 
section  18(g)  and  to  be  prohibited  by 
section  18(f)(1)  of  such  Act;  and  (2)  to 
violate  the  equal  voting  provisions  of 
section  18(i]  of  the  1940  Act 

11.  Section  e(c)  of  the  Act  permits  the 
SEC  to  exempt  applicants  from 
provisions  of  the  Act  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  Interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

12.  The  Applicants  argue  that  their 
request  for  an  exemption  meets  the 
standards  of  section  6{c)  of  the  Act 
because  (a)  the  dual  and  multi-class 
distribution  systems  will  attract  more 
investors  which  will  have  the  beneficial 
effect  of  spreading  fixed  cost  over  a 
broader  investor  base;  (b)  only  those 
shareholders  enjoying  the  benefits  of 
arrangements  such  as  distribution  plans 
or  shareholder  servicing  plans  will  bear 
the  expenses  and  voting  responsibilities 
of  such  arrangements;  and.  (c)  the 
proposed  dual  and  multi-class 
arrangements  will  not  involve 
borrowing,  nor  will  they  effect  a  Fund's 


current  assets  or  reserves,  nor  will  they 
increase  the  speculative  nature  of  any 
Fund. 

Applicants'  Conditions 

The  Applicants  agree  that  any  order 
granting  the  exemptions  requested  by 
the  application  will  t>e  subject  to  the 
following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  the  Fund,  and  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences 
between  the  classes  of  shares  will  relate 
solely  to:  (a)  The  impact  of  the 
disproportionate  payments  made  under 
a  rule  12b-l  distribution  plan  and/or  a 
shareholder  services  plan  (in  the  case  n' 
the  Money  Market  Funds),  any 
incremental  transfer  agency  costs  as 
identified  by  the  Fund's  transfer  agent 
as  being  attributable  to  a  specific  class, 
and  any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class  that  shall 
be  approved  by  the  Commission 
pursuant  to  an  amended  order  (b)  in  the 
case  of  the  Money  Market  Funds  only: 
Printing  and  postage  expenses  related  to 
preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses  and  proxies  to  current 
shareholders  attributable  to  an 
individual  class:  Blue  Sky  registration 
fees  attributable  to  an  individual  class; 
registration  fees  under  the  Securities 
Act  of  1933  incurred  by  a  class  of 
shares;  the  expense  of  administrative 
personnel  and  services  as  required  to 
support  the  shareholders  of  a  specific 
class;  and  Directors'  fees  incurred  as  a 
result  of  issues  relating  to  one  class  of 
shares;  (c)  the  fact  that  the  classes  will 
vote  separately  with  respect  to  rule 
I2l>-1  distribution  plans  and  other 
matters  exclusively  affecting  one  class 
of  shares;  (d)  different  exchange 
privileges  of  the  classes  of  shares;  and 
(e)  the  designation  of  each  class  of 
shares. 

2.  The  Directors  of  the  Fund,  including 
a  majority  of  the  Independent  Directors, 
will  approve  the  system  of  the  offering 
of  dual  classes  or,  in  the  case  of  the 
Money  Market  Funds,  multiple  classes, 
of  shares.  The  minutes  of  the  meetings 
of  Directors  regarding  deliberations  of 
the  Directors  with  respect  to  the 
approval  necessary  to  implement  the 
dual  class  or  multiple  class  system  will 
reflect  in  detail  the  reasons  for  the 
Directors'  determinations  that  the 
system  is  in  the  best  interests  of  both 
the  Fund  and  its  shareholders. 

3.  On  an  ongoing  basis,  the  Directors 
of  the  Fund,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
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otherwise,  will  monitor  the  Fund  for  the 
existence  of  any  material  conflicts 
between  the  interests  of  the  outstanding 
classes  of  shares.  The  Directors, 
including  a  majority  of  the  Independent 
Directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
investment  adviser  and  the  distributor 
of  the  Fund  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  Directors.  If  a  conflict 
arises,  the  investment  adviser  and  the 
distributor  of  the  Fund,  at  their  own 
cost,  will  remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

4.  Any  rule  12b-l  plan  adopted  or 
amended  to  permit  assessment  of  a  rule 
12b-l  fee  on  any  class  of  shares  which 
has  not  had  its  rule  12b-l  plan  approved 
by  the  public  shareholders  of  such  class 
will  be  submitted  to  the  public 
shareholders  of  such  class  for  approval 
at  the  next  meeting  of  shareholders  after 
the  initial  issuance  of  that  class  of 
shares.  Such  meeting  is  to  be  held  within 
16  months  from  the  date  that  the 
registration  statement  relating  to  such 
class  first  becomes  effective  or,  if 
applicable,  the  date  that  the  amendment 
to  the  registration  statement  necessary 
to  offer  such  class  Hrst  becomes 
effective.* 

5.  In  the  case  of  the  Money  Market 
Funds,  which  shall  be  the  only  Funds 
that  may  adopt  a  shareholder  services 
plan,  such  plans  will  be  adopted  and 
operated  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l  (b) 
through  (f)  as  if  the  expenditures  made 
thertjunder  were  subject  to  rule  12b-l, 
except  that  shareholders  will  not  enjoy 
the  voting  rights  specified  in  rule  12b-l. 
In  evaluating  a  shareholder  services 
plan,  the  Directors  will  specifically 
consider  whether  (a)  The  shareholder 
services  plan  is  in  the  best  interest  of 
the  applicable  classes  and  their 
respective  shareholders;  (b)  the  services 
to  be  performed  pursuant  to  the 
shareholder  services  plan  are  required 
for  the  operation  of  the  applicable 
classes:  [c]  the  service  organizations  can 
provide  services  at  least  equal,  in  nature 


■  In  the  Applicants'  opinion,  itnce  the  distribution 
plan  in  connection  with  the  Deferred  Option  for 
ClaM  I  ihare*  will  be  the  distribution  plan  now  in 
effect  for  the  COSC  Fund  except  as  amended  to 
provide  that  the  fee  thereunder  will  be  assessed 
only  on  Class  I  shares,  H  will  not  be  necessary  for 
the  COSC  Fund's  existing  shareholders  (all  of  whom 
will  be  holders  of  Class  I  shares  upon 
implementation  of  the  Dual  OistrtbutioD  System)  to 
"reapprove"  such  plan.  Applicants  also  l)elieve  the 
same  i>  true  for  djstnbubon  plans  of  other  Funds 
which  have  previously  been  approved  by  public 
shareholders  and  thereafter  are  similarly  amended 
to  accoamodate  the  dual  class  or  multiple  class 
•tructure. 


and  quality,  to  those  provided  by  others, 
including  the  Fund,  providing  similar 
services;  and  (d)  the  fees  for  such 
services  are  fair  and  reasonable  in  light 
of  the  usual  and  customary  charges 
made  by  other  entities,  especially  non- 
affiliated entities,  for  services  of  the 
same  nature  and  quality. 

e.  Each  shareholder  services 
agreement  entered  into  pursuant  to  a 
shareholder  services  plan  will  contain  a 
representation  by  the  service  provider 
that  any  compensation  payable  to  the 
service  provider  in  connection  with  the 
investment  of  its  customer's  assets  in 
the  Fund  (a)  will  be  disclosed  by  it  to  its 
customers;  (b)  will  be  authorized  by  its 
customers;  and  (c)  will  not  result  in  an 
excessive  fee  to  the  service  provider. 

7.  Each  shareholder  services 
agreement  entered  into  pursuant  to  a 
shareholder  services  plan  will  provide 
that,  in  the  event  an  issue  pertaining  to 
the  shareholder  services  plan  is 
submitted  for  shareholder  approval,  the 
service  provider  will  vote  any  shares 
held  for  its  own  account  in  the  same 
proportion  as  the  vote  of  those  shares 
held  for  its  customers'  accounts. 

8.  The  Directors  of  the  Fund  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3](ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time  to  time.  In 
the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution  or 
servicing  fee  charged  to  that  class. 
Expenditures  not  relating  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  Directors  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  Independent  Directors  in  the 
exercise  of  their  fiduciary  duties. 

9.  Dividends  paid  with  respect  to  each 
class  of  shares,  to  the  extent  any 
dividends  are  paid,  will  be  calculated  in 
the  same  manner,  at  the  same  time,  on 
the  same  day,  and  will  be  in  the  same 
amount,  except  that  expenses  of  the 
type  that  are  authorized  by  Condition  1 
above  to  be  allocated  to  a  particular 
class  will  be  borne  exclusively  by  that 
class. 

10.  The  methodology  and  procedures 
for  calculating  the  NAV  and  dividends 
and  distributions  of  the  various  classes 
and  the  proper  allocation  of  expenses 
among  the  classes  has  been  reviewed  by 
an  expert  (the  "Expert")  who  has 
rendered  a  report  to  the  Applicants, 
which  has  been  provided  to  the  staff  of 
the  Commission,  that  such  methodology 


and  procedures  are  adequate  to  ensiu'e 
that  such  calculations  and  allocations 
will  be  made  in  an  aporopriate  manner. 
On  an  on-going  basis,  the  Expert  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Fund  (which  the  Fund  agrees  to 
provide],  will  be  available  for  inspection 
by  the  Commission  staff  upon  the 
written  request  to  the  Fund  for  such 
work  papers  by  a  senior  member  of  the 
Division  of  Investment  Management 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accoiuitant,  the  Chief 
Financial  Analyst,  an  Assistant  Director 
and  any  Regional  Administrators  or 
Associate  and  Assistant  Administrators. 
The  initial  report  of  the  Expert  is  a 
"Special  Purpose"  report  on  the  "Design 
of  a  System"  and  the  ongoing  reports 
will  be  "Special  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  SAS  No.  44  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

11.  The  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  NAV  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the 
classes  of  shares,  and  this 
representation  has  been  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  Condition  10  above  and 
will  be  concurred  with  by  the  Expert,  or 
an  appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  In  the 
ongoing  reports  referred  to  in  Condition 
10  above.  The  Applicants  will  take 
immediate  corrective  measures  if  this 
representation  is  not  conciured  in  by  the 
Expert,  or  appropriate  substitute  Expert 

12.  The  prospectus  of  each  class  of 
shares  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  shares  may 
receive  different  compensation  with 
respect  to  one  particiilar  class  of  shares 
over  another. 

13.  The  distributor  of  the  Fund  will 
adopt  compliance  standards  as  to  when 


each  class  of  shares  may  be  i 
particular  investors.  The  Apj 
require  all  persons  selling  stu 
agree  to  conform  to  such  star 

14.  The  conditions  pursuan 
the  exemptive  order  is  grante 
duties  and  responsibilities  of 
Directors  of  the  Fund  with  re 
dual  class  or  multiple  class  s; 
the  Fund  will  be  set  forth  in  ^ 
which  will  be  furnished  to  thi 

15.  The  Fund  will  disclose  i 
respective  expenses,  perform 
distribution  arrangements,  se 
fees,  sales  loads,  deferred  sa] 
and  exchange  privileges  appl 
each  class  of  shares  of  an  in\ 
portfolio  in  every  prospectus 
of  that  investment  portfolio,  i 
of  whether  all  classes  of  shar 
offered  through  each  prospec 
Fund's  per  share  data  in  shar 
reports  will  disclose  the  respt 
expenses  and  performance  di 
applicable  to  all  classes  of  sh 
investment  portfolio  in  every 
shareholder  report  for  an  invt 
portfolio.  To  the  extent  any 
advertisement  of  sales  literat 
describes  the  expenses  or  pei 
data  applicable  to  any  class  c 
an  investment  portfolio,  it  wil 
disclose  the  respective  expen 
performance  data  applicable 
classes  of  its  shares.  The  info 
provided  by  the  Applicants  fc 
publication  in  any  newspaper 
listing  of  NAV  and  public  offc 
will  present  each  class  of  aha 
separately. 

16.  The  Applicants  acknow! 
the  grant  to  the  exemptive  ok 
requested  by  the  application  y 
imply  Commission  approval, 
authorization  or  acquiescence 
particular  level  of  payments  tl 
Fujids  may  make  pursuant  to 
distribution  plans  or  sharehol 
services  plans  in  reliance  on  t 
exemptive  order. 

17.  To  ensure  that  the  NAV 
of  each  class  of  shares  of  a  M 
Market  Fund  does  not  deviate 
NAV  per  share  of  the  other  cli 
result  of  variations  in  net  inco 
the  classes  from  day  to  day,  n 
Market  Pond  class  will  on  anj 
any  accrued  Class  Expenses  t 
cause  the  accrued  expenses  ol 
class  for  such  day  to  exceed  il 
allocated  gross  income.  To  act 
this,  each  Money  Market  Punc 
to  obtain  undertakings  from  it 
providers  stating  that  if  necea 
prevent  accrued  Class  Expens 
class  from  exceeding  the  alloc 
income  of  such  class  on  any  gi 
they  will  waive  some  or  all  of 
payments  to  which  they  other 
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and  procedures  are  adequate  to  ensure 
that  such  calculations  and  allocations 
will  be  made  in  an  aporopriate  manner. 
On  an  on-going  basis,  the  Expert  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Fund  (which  the  Fund  agrees  to 
provide),  will  be  available  for  inspection 
by  the  Commission  staff  upon  the 
written  request  to  the  Fund  for  such 
work  papers  by  a  senior  member  of  the 
Division  of  Investment  Management 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the  Chief 
Financial  Analyst,  an  Assistant  Director 
and  any  Regional  Administrators  or 
Associate  and  Assistant  Administrators. 
The  initial  report  of  the  Expert  is  a 
"Special  Purpose"  report  on  the  "Design 
of  a  System"  and  the  ongoing  reports 
will  be  "Special  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  SAS  No.  44  of  the  AICPA 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

11.  The  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  NAV  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the 
classes  of  shares,  and  this 
representation  has  been  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  Condition  10  above  and 
will  be  concurred  with  by  the  Expert,  or 
an  appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  Condition 
10  above.  The  Applicants  will  take 
immediate  corrective  measures  if  this 
representation  is  not  concurred  in  by  the 
Expert,  or  appropriate  substitute  Expert 

12.  The  prospectus  of  each  class  of 
shares  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another. 

13.  The  distributor  of  the  Fund  will 
adopt  compliance  standards  as  to  when 


each  class  of  shares  may  be  sold  to 
particular  investors.  The  Applicants  will 
require  all  persons  selling  shares  to 
agree  to  conform  to  such  standards. 

14.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Directors  of  the  Fund  with  respect  to  the 
dual  class  or  multiple  class  system  of 
the  Fund  will  be  set  forth  in  gmdelines 
which  will  be  furnished  to  the  Directors. 

15.  The  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  of  an  investment 
portfolio  in  every  prospectus  for  shares 
of  that  investment  portfolio,  regardless 
of  whether  all  classes  of  shares  are 
offered  through  each  prospectus.  The 
Fund's  per  share  data  in  shareholder 
reports  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  shares  of  an 
investment  portfolio  in  every 
shareholder  report  for  an  investment 
portfolio.  To  the  extent  any 
advertisement  of  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares  of 
an  investment  portfolio,  it  will  also 
disclose  the  respective  expenses  and/or 
performance  data  applicable  to  all 
classes  of  its  shares.  The  information 
provided  by  the  Applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  NAV  {uvd  public  offering  priced 
will  present  each  class  of  shares 
separately. 

16.  The  Applicants  acknowledge  that 
the  grant  to  the  exemptive  order 
requested  by  the  application  will  not 
imply  Commission  approval, 
authorization  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Funds  may  make  pursuant  to  rule  12b-l 
distribution  plans  or  shareholder 
services  plans  in  reliance  on  the 
exemptive  order. 

17.  To  ensure  that  the  NAV  per  share 
of  each  class  of  shares  of  a  Money 
Market  Fund  does  not  deviate  from  the 
NAV  per  share  of  the  other  classes  at  a 
result  of  variations  in  net  income  among 
the  classes  from  day  to  day,  no  Money 
Market  Pond  class  will  on  any  day  bear 
any  accrued  Class  Expenses  that  would 
cause  the  accrued  expenses  of  such 
class  for  such  day  to  exceed  its 
allocated  gross  income.  To  accomplish 
this,  each  Money  Market  Fund  may  seek 
to  obtain  undertakings  from  its  service 
providers  stating  that  if  necessary  to 
prevent  accrued  Class  Expenses  of  any 
class  from  exceeding  the  allocated  gross 
income  of  such  class  on  any  given  day, 
they  will  waive  some  or  all  of  the 
payments  to  which  they  otherwise 
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would  have  been  entitled.  If  such 
waivers  are  not  obtamed  or  they  are  not 
sufficient  to  prevent  accrued  Class 
Expenses  for  the  day  from  exceeding  a 
class's  gross  income  for  the  day,  the 
Adviser  and/or  the  Distributor  will 
waive  their  fees  up  to  the  amount  by 
which  such  day's  accrued  Class 
Expenses  exceed  a  class's  gross  income. 
If  after  giving  effect  to  such  waivers  by 
service  providers,  if  any,  and  by  the 
Adviser  and  the  Distributor,  Class 
Expenses  for  the  day  would 
nevertheless  exceed  a  class's  gross 
income,  the  Adviser  and/or  the 
Distributor  will,  within  five  business 
days,  reimburse  the  Money  Market  Fund 
in  such  amount  as  may  be  necessary  to 
prevent  such  Class  Expenses  from 
exceeding  a  class's  gross  income  for  the 
day.  Fees  and  expenses  waived  by  a 
service  provider  or  reimbursed  to  the 
Fund  by  the  Adviser  and/or  the 
Distributor  will  not  be  carried  forward 
or  recouped  at  a  future  date. 

For  the  SEC,  by  the  Division  of  Investment 
Management  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc  91-18447  FHed  B-2-ei;  8:45  am] 

BILUNQ  COOC  SOIO-Ot-M 


DEPARTMEtU  OF  TRANSPORTATION 
Coast  Guard 

[CCQ0»-«1-1S] 

Public  Hearing  Concerning  Propoeed 
Regulatione,  Barge  Mooring  Faciity 
Mile  151.7  GfWW.  Gulf  Shorea, 
Alabama 

aoency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  Notice  is  hereby  given  of  a 
public  hearing  to  be  held  by  the 
Commander,  Eighth  Coast  Guard 
District  at  Gulf  Shores,  Alabama.  The 
purpose  of  the  hearing  is  to  provide  an 
opportunity  to  all  interested  persons  to 
present  data,  views  and  comments 
orally  or  in  writing  concerning  a 
proposal  to  moor  barges  along  the  Gulf 
Intracoastal  Waterway  Mile  Mark  151.7, 
Gulf  Shores,  Alabama. 
DATES:  Tuesday.  September  3, 1991 
commencing  at  7  p.m.,  until  all  speakers 
in  attendance  have  bad  the  opportunity 
to  comment 

AODRCSSES:  The  bearing  will  be  held  at 
the  Gulf  State  Park  Resort  21250  East 
Beach  Boulevard,  Gulf  Shores,  Alabama. 
FOR  PURTHCR  IMTORMATIOW  CONTACT: 
Mr.  Monty  Ledet  Commander,  Eighth 
Coast  Guard  District  (oan).  Hale  Boggt 
Federal  Building.  601  Magazine  Street 


New  Orieans,  LA  70130-3396,  tel  (504) 
589-4686. 

SUWlCMOrrARY  MFORMATtON:  REL 

Marine  is  seeking  both  U.S.  Coast  Guard 
and  Army  Corps  of  Engineers  approval 
to  construct  a  barge  mooring  facility 
along  the  north  shoreline  of  the  Gulf 
Intracoastal  Waterway  Mile  Mark  151.7 
East  of  the  Harvey  Locks.  The  mooring 
facility  would  start  at  the  existing 
canal/boatyard  facility  and  extend  to 
the  west  1,000  feet  with  a  %vidth  of 
approximately  90  feet.  Spud  mooring 
barges  on  200  foot  centers  would  be 
used  for  mooring  points.  Therefore,  a 
joint  public  hearing  is  being  held  by  the 
U.S.  Coast  Guard  aitd  the  U.S.  Army 
Corps  of  Engineers  to  collect 
information  concerning  this  permit 
request  On  June  14, 1990,  the  Coast 
Guard  authorized  the  mooring  of  barges 
in  this  vicinity  with  the  stipulation  that 
the  mooring  not  adversely  impact 
navigation  safety.  Since  that  time, 
information  has  come  to  the  Coast 
Guard's  attention  that  navigation  safety 
may  be  adversely  affected  if  barges  are 
permitted  to  be  moored  at  the  proposed 
site.  In  an  effort  to  gather  addibonal 
information,  the  Coast  Guard  will  give 
the  public  and  all  interested  parties  an 
opportunity  to  make  comments  on 
navigation  safety  Issues  for 
consideration  in  the  decision  making 
process.  The  Army  CorpM  of  Engineers 
has  the  ultimate  decision  on  permitting 
the  construction  of  a  barge  fleeting 
facility  and  will  provide  an  opportunity 
for  public  comments  on  all  other  related 
issues  immediately  following.  This  is  not 
an  adversarial  proceeding.  Therefore 
there  will  be  no  cross  examination  ot 
the  speakers.  The  audience,  however, 
may  ask  the  panel  of  Coast  Guard  and 
Army  Corps  of  Engineers 
representatives  to  clarify  specific  points 

Any  person  who  wishes  may  appear 
and  be  heard  at  this  public  hearing. 
Persons  planning  to  appear  and  be 
heard  are  requested  to  notify  the 
Commander,  Eighth  Coast  Guard 
District  (oan).  Hale  Boggs  Federal 
Building.  501  Magazine  Street  New 
Orleans,  LA  70130-3396,  tel.  (504)  589- 
4686,  any  time  prior  to  the  hearing. 
Speakers  will  be  limited  to  5  minutes  for 
oral  presentations.  Written  statements 
and  exhibits  may  be  submitted  in  lieu  of, 
in  support  of,  or  to  supplement  oral 
statements  and  will  be  made  a  part  of 
the  hearing  record.  Such  written 
statements  and  exhibits  may  be 
delivered  at  the  hearing  or  mailed  in 
advance  to  the  Commander,  Eighth 
Coast  Guard  District  at  the  above 
address.  Transcripts  of  the  hearing  will 
be  made  available  for  purchase  upon 
request 
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Dated:  July  la  1931. 
I.M.  Loy. 

Rear  Admiral,  U.S.  Coast  Guard  Commander. 

Eighth  Coast  Guard  District 

[FR  Doc.  91-18384  Filed  8-2-91;  8;45  am] 

MIXINO  COOE  4>10-14-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  ]uly  3a  1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementfs)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
O^icer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0502. 

Form  Number  ATF  REC  5210/12  and 
ATF  REC  5210/1. 

Type  of  Review:  Extension. 

Title:  Tobacco  Products 
Manufacturers — Notice  for  Tobacco 
Products  (ATF  REC  5210/12);  Records 
of  Operation  (ATF  REC  5210/1). 

Description:  ATF  requires  tax 
identification  on  packages  or  cases, 
which  is  used  to  vahdate  excise  tax 
payments  and  verify  claims. 
Manufacturers  records  systems  are 
needed  to  ensure  product  traceability 
and  satisfaction  of  Tax  Liabilities. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
145. 

Estimated  Burden  Hours  Per 
Recordkeeper  1  hour. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping  Burden: 
1  hour. 

Clearance  Officer  Robert  N.  Hogarth 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200.  650 
Massachusetts  Avenue  NW., 
Washington,  DC  2022a 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001 ,  New  Executive 


OfTice  Building.  Washington.  DC 
20503. 
LoU  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-18485  Filed  8-2-91;  6:45  am] 

MLLMQ  COOE  WIO-ll-ll 

Office  of  Thrift  Supervision 

Ensign  Federal  Savings  Bank; 
Replacement  of  Conservator  Witt)  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Ensign  Federal  Savings 
Bank.  New  York.  New  York. 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  July  19, 1991. 

Dated:  )uly  30. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  91-18431  Filed  8-2-91;  8:45  am] 

MUJNQ  COOe  S72O-01-M 


Sentry  Savings  Bank,  FSB; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Sentiy  Savings  Bank, 
FSB,  Hyannls,  Massachusetts 
("Association"),  with  the  Resolution 
"Trust  Corporation  as  sole  Receiver  for 
the  Association  on  July  26, 1991. 

Dated:  July  30, 1991. 

By  the  GfTice  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-16432  Filed  8-2-01;  6:45  am] 

BMXMQ  COOe  (730-01-11 


Vanguard  Savings  Bank,  FSB; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Vanguard  Savings 
Bank,  FSB,  Vandergrift,  Pennsylvania, 
("Association"),  with  the  Resolution 


Trust  Corporation  as  sole  Receiver  for 
the  Association  on  July  5, 1991. 

Dated:  July  30. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
[FR  Doc.  91-18433  Filed  8-2-01;  8:45  am] 

BtUINQ  CODE  6730-01-M 


Beach  Savings  Bank,  FSB; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Beach 
Savings  Bank,  FSB,  Fountain  Valley, 
California,  OTS  No.  9046  on  July  19, 
1991. 

Dated:  July  30. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
[FR  Doc.  91-18434  Filed  8-2-01;  &-45  am] 

BILUNQ  COOC  6720-01-M 


Colonial  Federal  Savings  Association;' 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Colonial  Federal 
Savings  Association,  Roselle  Park,  New 
Jersey  ("Associatfon"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  July  5, 
1991. 

Dated:  July  3a  1991. 

By  the  Office  of  Thriff  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-18430  Filed  8-2-91;  8:45  am] 
MLUNO  cooc  srao-oi-it 


Family  Savings  &  Loan  Association, 
FA.;  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Family 
Savings  &  Loan  Association.  F.A.. 
Seattle,  Washington.  OTS  No.  9058.  on 
July  19. 1991. 

Dated:  July  30, 1991. 


By  the  Office  of  Thrift  Supervli 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  91-18435  Filed  8-2-01;  8 

BILUNQ  COOe  t720-01-M 


First  Savings  &  Loan  Compa 
MassHlon,  OH;  Replacement 
Conservator  With  a  Recefvei 

Notice  is  hereby  given  that, 
to  the  authority  contained  in 
Subdivision  (F)  of  5(d)(2)  of  tl 
Owners'  Loan  Act  the  Office 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation 
Conservator  for  First  Savings 
Company.  F.A..  Massillon,  Oh 
("Association"),  with  the  Resc 
Trust  Corporation  as  sole  Rec 
the  Association  on  July  19, 19! 

Dated:  July  3a  1991. 

By  the  Office  of  Thrift  Supcrvis 
Nadina  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-18429  Filed  8-2-01;  8: 

WLUNQ  CODE  (730-01-M 


Mallbu  Savings  Bank.  FSB; 
Appointment  of  Receiver 

Notice  is  hereby  given  that 
to  the  authority  contained  in  i 
5(d)(2)  of  the  Home  Owners'  1 
the  Office  of  Thrift  Supervisio 
appointed  the  Resolution  Trus 
Corporation  as  sole  Receiver  1 
Savings  Bank.  FSa  Costa  Met 
California,  OTS  No,  7888,  on  J 
1991. 

Dated:  July  3a  1901. 
By  the  Office  of  Thrift  Sapcrvisi 
Na<fine  Y.  Washington, 

Corporate  Secretary. 

[FR  Doc.  91-18436  Hied  8-2-01;  8:< 

MLUNa  COOC  STM-eV-M 


Southwest  Savings  A  Loan 
Association,  FA;  Notice  of 
Appointment  of  Receiver 

Notice  is  hereby  given  that 
to  the  authority  contained  in  » 
5(d){2}  of  the  Home  Owners'  L 
the  Office  of  Thrift  Supervisioi 
appointed  the  Resolution  Trus 
Corporation  as  sole  Receiver  f 
Southwest  Savings  and  Loan 
Association.  FA.  Phoenix.  Aris 
No.  8638,  on  July  19, 1991. 

Dated:  July  3a  1091. 
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Trust  Corporation  as  sole  Receiver  for 
the  Association  on  July  5. 1991. 

Dated:  July  30. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasiiington, 
Corporate  Secretary. 
[FR  Doc.  91-18433  Filed  8-2-91;  8:45  am] 

BIUIMQ  CODE  6720-01-M 


Beach  Savings  Bank,  FSB; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Beach 
Savings  Bank,  FSB.  Fountain  Valley. 
California.  OTS  No.  9046  on  July  19, 
1991. 

Dated:  July  30. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
(FR  Doc.  91-18434  Filed  8-2-91;  &-45  amj 

BIUINQ  COOC  6720-01-11 


Colonial  Federal  Savings  Association; 
Replacement  of  Conservator  With  a 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Colonial  Federal 
Savings  Association,  Roselle  Park,  New 
Jersey  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  July  5, 
1991. 

Dated:  July  3a  1991. 

By  the  OfTice  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
(FR  Doc.  91-18430  Filed  8-2-91;  8:45  am] 

MLLMQ  COOC  •720-01-M 


Family  Savings  &  Loan  Association, 
FA.;  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act. 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Family 
Savings  &  Loan  Association.  F.A.. 
Seattle.  Washington.  OTS  No.  9058,  on 
July  19, 1991. 

Dated:  July  30, 1991. 


By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wuhington. 
Corporate  Secretary. 
(FR  Doc.  91-18435  Filed  8-2-91;  8:45  amJ 

SIUJNO  COOe  (TSO-OI-M 


First  Savings  &  Loan  Company,  FJL 
Masslllon,  OH;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  fai 
Subdivision  (F)  of  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  First  Savings  &  Loan 
Company,  F.A.,  Massillon.  Ohio, 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
.  the  Association  on  July  19, 1991. 

Dated:  July  30, 1981. 

By  the  Office  of  Thrift  Supervition. 
Nadina  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc.  91-18429  Filed  8-2-91;  8:45  amJ 

WLUNQ  CODE  OTSO-OI-M 


Mallbu  Savings  Bank.  FSB; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Malibu 
Savings  Bank.  FSB,  Costa  Mesa. 
California.  OTS  No,  7888,  on  July  19, 
1991. 

Dated:  July  30, 1991. 

By  the  Office  of  Thrift  Sopervtsioii. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[Fit  Doc.  91-18436  Hied  8-2-01;  8:45  amJ 
■ILUNa  COOK  •no-ov4i 


Southwest  Savings  &  Loan 
Association,  FA;  Notice  of 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Southwest  Savings  and  Loan 
Association.  FA.  Phoenix.  Arizona,  OTS 
No.  8630,  on  July  19, 1991. 

Dated:  July  90. 1991. 


By  the  OfTice  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-18437  Filed  8-2-91;  8:45  am] 

SUXmO  CODE  (720-01-11 


[AC-a2;  OTS  Na  7038) 

First  Federal  Savings  &  Loan 
Association  of  Bryan,  Bryan,  TX;  Final 
Action;  Approval  of  Vohintary 
Supervisory  Conversion  Application 

Notice  is  hereby  given  that  on  July  26, 
1991.  the  Director  of  the  Office  of  Thrift 
Supervision  or  his  designee  approved 
the  application  of  First  Federal  Savings 
and  Loan  Association  of  Bryan,  Bryan, 
Texas,  for  permission  to  convent  to  the 
stock  form  of  organization  in  a 
voluntary  supervisory  conversion. 
Copies  of  the  application  are  available 
for  inspection  at  the  Information 
Services  Division,  Office  of  Thrift 
Supervision,  1776  G  Street  NW., 
Washington,  DC  20552.  and  the  Midwest 
Regional  Office,  Office  of  Thrift 
Supervision.  122  W.  John  Carpenter 
Freeway,  suite  600.  Irving,  Texas  75039. 

Dated:  July  3a  1991. 

By  the  Office  of  Thrift  Supervision. 
Nadina  Y.  WasUngtao. 
Corporation  Secretary. 
[FR  Doc.  91-18428  Piled  8-2-91;  8:45  amJ 

BlUMa  COOC  (TIO-OI-M 


UNITED  STATES  INFORMATION 
AQENCY 

Meeting  of  Advisory  Board  for  Cuba 
Broadcasting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  on 
August  7, 1991,  in  room  3557.  400  Sixth 
Street  SW.,  Washington,  DC.  Below  Is 
the  intended  agenda. 

Wednesday.  August  7. 1991 

Agenda 

Part  One— Closed  to  the  Public 
9:30  a.m. 

1.  Brieflng  on  Marti  Security  Meatum. 

2.  TV  Marti  Broadcast  Schedule. 

3.  Radio  Marti  Program — Second 
I'requency  Option. 

Part  Two— Opm  to  th9  Public 

11:30  a.m. 
4.TVMartL 

a.  TV  Marti  StafRng  Pattern. 

b.  TV  Marti  Space  AMlgnments. 

c.  TV  Marti  Non-New8  Programming. 
6.  Radio  Marti,  a.  i.— «<i»g  riiiiiswiilat 

RmUoTIbm. 


6.  Presidential  Taslc  Force  on  Intemational 
Broadcasting — Impact  on  Office  for  CuIm 
Broadcasting. 

7.  OCB  Budget  Update. 

&  Ethics  Update  (Agency  Ethics  Officer). 

Items  one,  two  and  three,  which  will 
be  discussed  from  9:30  a.m.  to  11:30  a.m., 
will  be  closed  to  the  public.  Information 
in  item  one  involves  the  discussion  of 
classified  information.  Closing  such 
deliberations  to  the  public  is  justified 
under  5  U.S.C.  622b(c)(l).  Discussion  of 
items  two  and  three  will  include 
information  the  premature  disclosure  of 
which  would  be  likely  to  frustrate  the 
implementation  of  a  proposed  agency 
action  (5  U.S.C.  522b(c)(9)(B)). 

Members  of  the  public  interested  in 
attending  the  meeting  should  contact 
James  Skinner  at  (202)  401-7312  to  make 
prior  arrangements,  as  access  to  the 
building  is  controlled. 

Dated:  July  30, 1991. 
Henty  E.  Catto, 

Director. 

Determination  to  Close  Portions  of 
Advisory  Board  Meeting  of  August  7, 
1991 

Based  on  information  provided  to  me 
by  the  Advisory  Board  for  Cuba 
Broadcasting.  I  hereby  determine  that 
the  9:30  a.m.  to  11:30  ajn.  portion  of  the 
meeting  may  be  closed  to  the  public. 

The  Advisory  Board  has  requested 
that  items  one,  two  and  three  cit  the 
August  7, 1991  meeting  be  dosed  to  the 
public.  Item  one  on  the  agenda  involves 
the  discussion  of  classified  information. 
Closing  such  deliberations  to  the  pubhc 
is  justi]ned  by  the  Government  in  the 
Sunshhie  Act  under  5  U.S.C.  522b(cKl)- 
Items  two  and  three  will  involve 
information  the  premature  disclosure  of 
which  would  likely  frustrate 
implementation  of  a  proposed  agency 
action  (5  U.S.C.  522b(c)(9)(B)). 

Item  one  aa  the  agenda  will  involve  a 
discussion  by  the  Advisory  Board  of 
classified  information  relating  to 
allegations  that  an  individual  working 
on  behalf  of  the  Cuban  government  was 
an  employee  of  the  Office  of  Cuba 
Broadcasting.  Item  two  on  the  agenda 
involves  a  discussion  about 
broadcasting  T\  Marti  to  Cuba  during 
alternate  hours  of  the  day.  Item  three  on 
the  agenda  includes  a  briefing  to  the 
Advisory  Board  about  the  feasibiUty  of 
acquiring  a  second  medium  wave 
frequency  for  radio  broadcasting  to 
Cuba. 

Datad-  Joiy  SO,  1991. 
Hanry  B.  Catto, 
Dirtier, 
[FR  Doc  n-ia«70  FUad  8-a-»l;  Sttf  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  tf>e  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:15  p.m.  on  Tuesday,  July  30, 1991, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Matters  relating  to  the  probable  failure  of 
certain  insured  banks. 

Matters  relating  to  certain  financial 
institutions. 

Matters  relating  to  the  Corporation's 
assistance  agreements  with  insured  banks. 

Application  of  Public  Savings  Association, 
Bala  Cynwyd,  Pennsylvania,  an  operating 
nonfederally  insured  state  savings  and  loan 
association,  for  Federal  deposit  insurance. 

Recommendations  regarding  the  liquidation 
of  a  depository  institution's  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  47.724 
Dallas  Consolidated  Office,  Various 
Savings  and  Loans 
Case  No.  47,727 
Various  Banks  and  Savings  and  Loans 
Administrative  Enforcement  Proceedings. 
Reports  of  the  Office  of  Inspector  General: 
Audit  Report  re: 
Champion  Federal  Savings  and  Loan 
Association.  Bloomington,  Indiana,  Case 
Number  C-320c  (Memo  dated  July  12, 
1991) 
Audit  Report  re: 
Red  River  Federal  Savings  and  Loan 
Association,  Lawton,  Oklahoma.  Case 
Number  SWP-009c  (Memo  dated  July  2. 
1991) 
Audit  Report  re: 
Superior  Bank.  FSE  Oakbrook  Terrace, 
Illinois,  Case  Number  C-389c  (Memo 
dated  July  12, 1991) 
Audit  Report  re: 
Inventory  Closing  Procedures,  Houston 
Consohdated  Office,  (Memo  dated  July 
11, 1991) 
Audit  Report  re: 
Audit  of  Asset  Management  Contractor, 
Republic  Realty  Services  Inc.  (Memo 
dated  July  10. 1991) 
Audit  Report  re: 
Report  on  Audit  of  FSUC  Corporate  Assets 
(Memo  dated  July  la  1991) 
Audit  Report  re: 
Audit  of  the  Management  and  Control  of 
Collateral.  Midland  Consolidated  Office 
(Memo  dated  July  IZ  1991) 


Audit  Report  re: 
Information  System  Audit  Report  of  the 
Liability  and  Dividend  System  (Memo 
dated  July  12. 1991) 
Audit  Report  re: 
Audit  of  Legal  Expenses  Paid  to  the  Law 
Firm  of  Morrison,  Hecker,  Curtis  and 
Parrish  (Memo  dated  June  28, 1991) 
Audit  Report  re: 
Audit  of  Legal  Expenses  Paid  to  the  Law 
Firm  of  Steptoe  and  Johnson  (Memo 
dated  June  2a  1991) 
Matters  relating  to  the  Corporation's 
corporate  activities. 

Application  of  Brunswick  Bank  and  Trust 
Company,  Manalapan,  New  Jersey,  for  the 
Corporation's  consent  to  merge,  under  its 
charter  and  title,  with  Mutual  Aid  Federal 
Savings  and  Loan  Association.  Manasquan. 
New  Jersey,  and  for  consent  to  estabUsh 
branches. 
Matters  relating  to  Corporation  litigation. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  T.  Timothy  Ryan.  Jr.  (Office  of 
Thrift  Supervision),  Vice  Chairman 
Andrew  C.  Hove,  Jr..  and  Chairman  L 
William  Seidman.  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public,  that  no  eariier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2).  (c)(4).  (c)(6),  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2).  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  f'^V..  Washington.  DC. 

Dated:  July  31. 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  91-18556  Filed  8-1-91: 10:00  am] 
MUJNO  coot  •714-O-M 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting 

TIME  AND  date:  A  meeting  of  the  Board 

of  Directors  will  be  held  on  August  12. 

1991.  The  meeting  will  commence  at  9KX) 

a.m. 

place:  Washington  Court  Hotel  525 

New  Jersey  Avenue,  NW.,  The  Ballroom 


Center.  Washington.  DC  20001  (202)  628- 
2100. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  will  be  closed 
pursuant  to:  (1)  A  majority  vote  taken  in 
open  session  during  the  July  8. 1991 
meeting  of  the  Board  of  Directors,  and 
(2)  a  supplemental  vote  taken  by 
telephone  on  July  23. 1991.  during  which 
the  specific  information  contained 
herein  was  provided  members  of  the 
Board  of  Directors.  At  the  closed 
session,  the  Board  of  Directors  will  hear 
and  consider  the  report  of  the  General 
Counsel  on  litigation  to  which  the 
Corporation  is  a  party,  and  will  consider 
pending  personnel  actions  and 
persoimel-related  rules  and  practices, 
including  matters  related  to  current 
investigations  being  undertaken  by  the 
Corporation's  Office  of  the  Inspector 
General.  In  addition,  the  Board  will 
interview  four  applicants  for  the 
position  of  Inspector  General  of  the 
Corporation,  will  consider  the 
qualifications  of  these  applicants,  and 
will  select  from  among  the  appHcants 
one  individual  to  fill  the  position  of 
Inspector  General.  The  closing  is 
authorized  by  the  relevant  sections  of 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  Sections  552b(c)(2).  (6).  and  (10)]. 
and  the  corresponding  regulation  of  the 
Legal  Services  Corporation  [45  C.F.R. 
SecUons  1622.5(a),  (e).  and  (h)].  The 
closing  pursuant  to  the  July  8, 1991  and 
July  23, 1991  votes  has  been  certified  by 
the  Acting  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  Acting 
General  Counsel's  certification  is  posted 
for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
400  Virginia  Avenue.  SW..  Washington. 
DC  20024.  in  its  three  reception  areas, 
and  is  otherwise  available  upon  request. 

VOTE  TO  close: 


Board  Member  Vote 

Vote  of  July  a  1991 

Howard  Dana.  Jr  - _.„ Yes. 

Luis  Guinot  Jr.............~.».»..«^. —  (Absent). 

J.  Blakeley  HaU Ye*. 

William  Kirk.  Jr Yes. 

Jo  Belts  Love .. ..~...»^-..„...^..  Yet. 

Guy  Molinari »«  (Absent). 

Penny  Pullen .-_ — .«.........«,.„..  Yes. 

Thomas  Rath (Absent). 

Basile  Uddo ...^...».~.»._^  (Absent) 

George  Wittgraf._..„ — ...«_.^.»«  Yes, 
Jeanine  Wolbeck .....>  Yet. 


Jj   Vote  of  July  23.  II 
Board  Member 

Howard  D«na.  Jr 

Luis  Guinot.  Jr.^ 

J.  Blakeley  Hall 

William  Kirk.  Jr. 
Jo  Belts  Love ...... 

Guy  Molinari 

Penny  Pullen 

>   Thomas  Rath 

Basile  Uddo 

George  Wittgraf 

Jeanine  Wolbeck 

MATTERS  TO  BE  CONSIDEREI 
Open  Settioa 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  Jul 
Meeting. 

3.  Chairman's  Report. 

4.  President's  Report. 

5.  Consideration  of  Report  or 
Competition  Study. 

6.  Consideration  of  Legislativ 
Report  by  Special  Reauthorizat 
Committee. 

7.  Consideration  of  Report  b> 
Inspector  General  Oversight  Cc 
Consideration  of  Recommendai 
Inspector  General. 

Closed  Settlon 

8.  Interview  of  First  Candidal 
Position  of  Inspector  General  ol 
Services  Corporation. 

9.  Interview  of  Second  Candi 
Position  of  Inspector  General  ol 
Services  Corporation. 

10.  Consideration  of  Report  b 
General  on  Current  Investigatic 
Matters,  and  Consultation  with 
Special  Coiinsel. 

11.  Consideration  of  Pending 
Actions  and  Personnel-Related 
Practices. 

12.  Consideration  of  Acting  G 
Counsel's  Litigation  Report. 

13.  Interview  of  Third  Candid 
Position  of  Inspector  General  ol 
Services  Corporation. 

14.  Interview  of  Fourth  Candi 
Position  of  Inspector  General  ol 
Services  Corporation. 

15.  Consideration  of  and  Vote 
Candidate  to  Fill  the  Position  ol 
General  of  the  Legal  Services  C 

Open  Session 

16.  Consideration  of  Report  b; 
Status  of  Pending  Regulations,  i 
Consideration  of  Related  Resoh 

17.  Consideration  of  Schedule 
Committee  Meetings  for  Remair 

18.  Consideration  of  Plans  for 
Meeting  with  Legal  Services  Pre 
Representatives. 

19.  Consideration  of  and,  if  ne 
on  Closure  of  a  Portion  of  the  S« 
1991  Meeting  of  the  Board  of  Dii 

CONTACT  PERSON  FOR  INPORI 

Patricia  D.  Batie,  Executive  ( 
663-1839. 
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IPORATION 

if  ee  ting 

eeting  of  the  Board 
held  on  August  12. 
ill  commence  at  9:00 

Court  Hotel  525 
,  NW..  The  Balhw)m 


Center.  Washington.  DC  20001  (202)  628- 
2100. 

STATUS  OF  MEETINQ:  Open,  except  that  a 
portion  of  the  meeting  will  be  closed 
pursuant  to:  (1)  A  majority  vote  taken  in 
open  session  during  the  July  8, 1991 
meeting  of  the  Board  of  Directors,  and 
(2)  a  supplemental  vote  taken  by 
telephone  on  July  23, 1991,  during  which 
the  speciHc  information  contained 
herein  was  provided  members  of  the 
Board  of  Directors.  At  the  closed 
session,  the  Board  of  Directors  will  hear 
and  consider  the  report  of  the  General 
Counsel  on  litigation  to  which  the 
Corporation  is  a  party,  and  will  consider 
pending  personnel  actions  and 
personnel-related  rules  and  practices, 
including  matters  related  to  current 
investigations  being  undertaken  by  the 
Corporation's  Office  of  the  Inspector 
General.  In  addition,  the  Board  will 
interview  four  applicants  for  the 
position  of  Inspector  General  of  the 
Corporation,  will  consider  the 
qualifications  of  these  applicants,  and 
will  select  from  among  the  apphcants 
one  individual  to  Hll  the  position  of 
Inspector  General.  The  closing  is 
authorized  by  the  relevant  sections  of 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  Sections  552b(c)(2),  (6),  and  (10)). 
and  the  corresponding  regulation  of  the 
Legal  Services  Corporation  [45  C.F.R. 
SecUons  1622.5(a),  (e),  and  (h)].  The 
closing  pursuant  to  the  July  8, 1991  and 
July  23, 1991  votes  has  been  certified  by 
the  Acting  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  Acting 
General  Counsel's  certiflcation  is  posted 
for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
400  Virginia  Avenue.  SW..  Washington. 
DC  20024.  in  its  three  reception  areas, 
and  is  otherwise  available  upon  request. 

^OTI  TO  close: 


Board  Member  Vote 

Vote  of  July  a  1991 

Howard  Dana,  )r  _....».»—„ Yes. 

Luis  Guinot  Jr ,.,~,^^.^m~...»...  (Absent). 

J.  Blakeley  HaU Yes. 

William  Kirk.  Jr Yes. 

Jo  Belts  Love .. __. — ^_.„„.«...  Yes. 

Guy  Molinari (Absent). 

Penny  Pullen...._...»_ — .................  Yes. 

Thomas  Rath (Absent). 

Basile  Uddo ^^^...^^ ^  (Absent) 

George  Wittgraf._..„ — ~.~_ ~_  Yes. 

Jeanine  Wolbeck ......  Yes. 
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1 1  Vote  of  July  23, 1991  Date  Issued:  July  31, 1991.  Pursuant  to  the  provisions  of  the 

Board  Member                    Vote  Patrida  D.  B*ti«.  "Government  in  the  Sunshine  Act"  (5 

Howard  Dana.  Jr Yes.  Corporate  Secretary.  U.S.C  552b).  notice  is  hereby  given  that 

Luis  Guinot,  Jr Yes.  |FR  Doc.  91-18542  Filed  7-3l-«i;  4:19  pm]  the  following  changes  were  made  to  the 

J.  Blakeley  Hall _ Yes  Mixmo  COM  roM-OMi  open  agenda  of  the  Resolution  Trust 

William  Kirk,  Jr Yes. Corporation  Board  of  Directors  meeting 

Gu?MoS Y«  "^^l-  •"^•C"  CO««>~'TK>H  J""day,  July  30, 1991  in  the  Board 

ouyMoiinan „ Yes.  n^o,^  „»nf-„.»      »/    .          ja         i  Room  on  the  sixth  floor  of  the  FDIC 

Penny  Pullen „. Yes.  Board  of  Directors  Meeting  and  Annua  n„iMino  i~..io^  .«  KCA_i'j.k  c^ . 

.   Thome.  Rath „.. Yes.  Conference  of  Legal  Services  Providers;  S  w   wl^Xn  ^                ^ 

Basile  Uddo _  Yes.  Advance  NoUce  ^•Z''  Washington,  D.C.. 

George  Wittgraf Yes.  tiub  amd  baiw  ^*  following  subject  was  withdrawn 

Jeanine  Wolbeck Yes.  .          7" from  the  agenda: 

MECTtNQ:  A  meeting  of  the  Board  of  m           d 

MATTERS  TO  BE  CONSIDERED:  EotfSI'J^f.^'lSr"'''  VuT^  °^  R^^Ued  Ddelmiflcation  for  Contractors 

^   .     ^  ^Sal  Services  Providers  will  be  held  on  providing  ProfeMlonal  Services  to  the 

OpenSessioii  December  9-10, 1991.  The  meeting  and  rtc. 

1.  Approval  of  Agenda.  conference  are  tentatively  scheduled  to  ti.    »  n 

2.  Approval  of  Minutes  of  July  8, 1991  commence  at  9:00  a.m.  each  day.  /*h*  following  subject  was  added  to 
Meeting.  PLACK  Clarion  Hotel.  200  South  4th  the  agenda: 

3.  Chairman's  Report.  Street.  St.  Louis,  Missouri  63102.  (314)  Memorandum  »: 

4.  President's  Report.  241-e500. 1-800-325-7353    .  Delegations  of  Authority  Relating  to 

5.  Consideration  of  Report  on  the  (Reservations).  Administrative  Expenses. 

^rEonsideraUon  of  Legislative  Report  and  T?^  ^^"'  ^^"^?"  9°^°™"°"  ^"  Requests  for  further  Information 

Report  by  Special  Reauthorization  ?}®°®  arrangements  with  the  Clarion  concerning  the  meeting  may  be  directed 

Committee.  Hotel  to  make  available  to  the  public  the  to  Mr.  John  M.  Buckley,  Jr.,  Executive 

7.  Consideration  of  Report  by  Office  of  the  '*°*^'  lodging  rate  obtained  by  the  Secretary  of  the  CorporaUon.  at  202- 

Inspector  General  Oversight  Committee,  and  Corporation.  Accordingly,  and  due  to  416-7282. 

Consideration  of  Recommendations  of  the  the  limited  number  of  rooms  available,  n  i  ,i  i  i   91  iom 

Inspector  General.  interested  members  of  the  public  are  „      ,      '   *'     '  ^^ 

Closed  Session  requested  to  contact  the  hotel  directly  at  Resolution  Trust  Corporation. 

session  either  of  the  telephone  numbers  listed  lohn  M.  Buckley.  |r, 

Polinn^^tr.nf  ^'"'Candidate  for  the  above  to  make  lodging  reservations.  Executive  Secretary. 

Sees  (Lmoratlon                         ^  P'«"«  ^^"^'^  ^«  ^°'^^  reservationist  [FR  Doc.  91-18549  Filed  8-1-91;  9i»  .mj 

9.  Interview  of  Second  Candidate  for  the  that  you  are  seeking  to  reserve  a  room  iiumo  coot  sti^^-m 

Position  of  Inspector  Genera!  of  the  Ugal  being  held  in  the  name  of  the  Legal 

Services  Corporation.  Services  Corporation.  Members  of  the  RESOLUTION  TRUST  CORPORATION 

10.  Consideration  of  Report  by  Inspector  public  must  make  reservations  by  .,            ,               ... 
General  on  Current  Investigations  and  Other  November  9, 1991,  and  will  be  """''*  °'  Agency  Meeting 
Matters,  and  Consultation  with  Board's  responsible  for  making  direct  payment  Pursuant  to  the  provisions  of  the 
Special  Counsel.  for  lodging  costs  to  the  Clarion  Hotel  "Government  in  the  Sunshine  Act"  (5 

11.  Consideration  of  Pending  Personnel  upon  departure.  Please  note  that  hotel  U.S.C.  552b).  notice  is  hereby  given  that 
Actions  and  Personnel-Related  Rules  and  reservations  cannot  be  made  through  at  2:36  p.m.  on  Tuesday,  July  30, 1991. 

10  ^^I'.j      .•       r  *  .1     r.         1  *he  Legal  Services  Corporation.  the  Board  of  Directors  of  the  Resolution 

12.  Consideration  of  Acting  General  >r./-  .-.•iji 
Counsel's  Utigation  Report  STATUS  OF  MEETING  Open.  "rust  Corpora  tion  met  m  closed  session 

13.  Interview  of  Third  Candidate  for  the  STATUS  OF  CONFERENCE:  Open.  *?  consider  (1)  The  resolution  of  faUed 
Position  of  Inspector  General  of  the  Legal  MATTERS  TO  BE  CONSIDERED-  FMatteni  to  r""  ^stitutions;  (2)  leasing  and 
Services  Corporation.  ho  Il^cf^I!!!  -..K          .f     I'j'l  furnishing  office  space:  (3)  contracting 

14.  Interview  of  Fourth  Candidate  for  the  Board  of  D^cto^an^            t^L  •"«"«"  ''^''^^  ^°' «)  ™«'  "»«'« 
Position  of  Inspector  General  of  the  Ugal  f°  °'  °'Ti  °u"  '^^°  **  the  annual  educational  training  programs,  (b)  an 
Services  Corporation.  conference  will  be  announced  at  a  automated  securities  tracking  system. 

15.  Consideration  of  and  Vote  on  '"'"'"^  ^^'^l  and  (c)  an  automated  financial 
Candidate  to  Fill  the  Position  of  Inspector  CONTACT  PESON  FOR  INFORMATION:  management  system;  (4)  the  sale  of 
General  of  the  Legal  Services  Corporation.  Patricia  D.  Batie.  Executive  Office.  (202)  assets  by  securitization  and  negotiated 
Open  Session  863-1839.  transactions;  and  (5)  recommendations 

16.  Consideration  of  Report  by  Staff  on  ^^°'  ^°*^'  Reservations  and/or  Related  regarding  the  1988-89  FSUC-assisted 
Status  of  Pending  Regulations,  and  Information,  Please  Contact  The  Clarion  transactions  restructuring  proposals  and 
Consideration  of  Related  Resolutions.  Hotel  at  the  Above-noted  Telephone  disclosure  of  the  Southwest  Plan  Report 

17.  Consideration  of  Schedule  of  Board  Numbers.]  In  calling  the  meeting,  the  Board 
Committee  Meetings  for  Remainder  of  1991.  Date  Issued:  July  31, 1991.  determined,  on  motion  of  Director  CC 

18.  Consideration  of  Plans  for  Annual  p^^  ^  Hope  (Appointive),  seconded  by 
Meeting  with  Legal  Services  Project  ramoa  u.  mm,  Director  Robert  L  Clarkp  fromntmllur 
RepresenlaUves.  Corporate  Secretary.  Llirector  KODertL.  Uarke  (Comptroller 

19.  Consideration  of  and.  If  necessary.  Vote  [FR  Doc.  91-18543  Filed  7-31-91: 4:19  pm]  °\."l*         ,  "wS'i !^°^^^r  "*  7n 
on  Closure  of  a  Portion  of  the  September  18.  mxiNa  COM  tomhiihi  Chairman  L  VVilham  Seidman.  VIoj 
1991  Meeting  of  the  Board  of  Directors. Chairman  Andrew  C.  Hove,  Jr.,  and 

■ Director  T.  Timothy  Ryan  Jr.  (Director  of 

CONTACT  PERSON  FOR  INPORMATION:  RiSOJOJTION  TRUST  CORPORATION  Office  of  Thrift  Supervision),  that 

Pabicia  D.  Batie,  Executive  Office,  (202)  Notice  of  Changes  in  Subject  Matter  of  Corporation  business  required  its 

863-1839.  Agency  Meeting  consideration  of  the  matters  on  less  than 
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seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8).  (c)(9)(A)(ii),  (c)(9)(B)  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550 — 
17th  Street.  N.W..  Washington.  D.C. 

Dated:  July  31, 1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  |r.. 
Executive  Secretary. 
[FR  Doc.  91-18550  Filed  8-1-81;  9:08  am] 

nUJNO  CODE  •714-01-M 


Corrections 


This  section  of  tfie  FEDERA 
contains  editorial  corrections 
publi8t)ed  Presidential.  Rule, 
Rule,  and  Notice  documents, 
corrections  are  prepared  t>y 
ttie  Federal  Register.  Agency 
correctiorM  are  Issued  as  sig 
documents  and  appear  in  ttv 
document  categories  elsewh© 
issue. 


DEPARTMENT  OF  DEFENS 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS 
SPACE  ADMINISTRATION 

48  CFR  Part*  1,5, 8, 9,10, 
17, 19.  25,  27, 31, 35, 36, 42 
49,  and  52 

RIN  0000-AC43. 9000-AE12,  90 
9000-AEOO,  9000-AO32, 9000-/ 
A066,  900O-AD21, 9000-AD57, 
M00-AE05, 9000-AO73, 9000-/ 
A078, 900O-AO61, 9000-AO77. 
[FACM-4I 

Federal  Acquisition  Reguia 
Miscellaneous  Amendmem 

Correction 

In  the  correction  to  rule  d( 
8647  appearing  on  page  334e 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Ager>cy  prepared 
correctiont  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categones  elsewhere  in  the 
Issue. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1, 5, 8. 9, 10, 14, 15, 16, 
17, 19,  25, 27, 31, 35, 36, 42, 43, 44, 45, 
49,  and  52 

RIN  900O-AC43,  9000-AE12.  9000-AO8S, 
9000-AEOO,  M0O-AO32, 900O-AE01,900O- 
A066,  M)00-A021, 9000-AD57, 9000-AD08, 
900O-AE09, 9000-AO73, 9000-A002,  MOO- 

A078, 900O-AO81,  M00-AO77. 9000-AD33 
[FAC90-4] 

Federal  Acquisition  Regulation  (FAR); 
Miscellaneous  Amendments 

Correction 

In  the  correction  to  rule  docuraent  91- 
8647  appearing  on  page  33487,  in  the 


Federal  Register 
Vol.  SO,  No.  150 

Monday,  August  5,  1991 


issue  of  Monday,  July  22, 1991,  make  the 
following  correction: 

In  the  first  column,  amendatory 
instruction  1.  should  read: 

1.  On  page  15146.  in  the  1st  column,  in 
the  14th  line  "Robert  H.  Hope"  should 
read  "Richard  H.  Hopf,  III". 

MUMS  COOK  in»«vo 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Metro  Health  Medical  Center,  et  al^ 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Correction 

In  notice  document  91-15357 
appearing  on  page  29469  in  the  issue  of 
lliursday,  June  27, 1991.  in  the  second 
column,  in  the  first  full  paragraph,  in  the 
first  line  "Docket  Number  90-028" 
should  read  "Docket  Number  91-02er . 


'OL 


9  91 


;mi 


Monday 
August  5,  1991 


Part  II 


Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


48  CFR  Part  33 

Federal  Acquisition  Regulation;  General 

Accounting  Office  Protest  Costs;  Final 

Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  33 

[FAC  90-«;  FAR  CaM  91-41] 

Federal  Acquisition  Regulation; 
General  Accounting  Office  Protest 
Costs 

AOENCY:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTKMC  Final  rule. 

SUMMARY:  Federal  Acquisition  Circular 
(FAC)  90-6  amends  the  Federal 
Acquisition  Regulation  (FAR)  with 
respect  to  the  following:  FAR  33.104  is 
amended  at  paragraphs  (g)  and  (h)  to 
provide  that  thp  General  Accounting 
Office's  awards  of  contract  protest  costs 
will  be  treated  as  advisory 
recommendations.  Agencies  may 
continue  to  pay  protest  costs  out  of 
funds  available  for  the  acquisition  of 
services  or  supplies,  but  such  payments 
may  be  subject  to  recoupment  if  31 
U.S.C.  3554(c)  is  judicially  determined  to 
be  unconstitutional. 
DATES:  Effective  Date:  August  5, 1991. 
ADDRESSES:  General  Services 
Administration,  FAR  Secretariat  (VRS), 
18th  &  F  Streets.  NW..  room  4041. 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jeritta  Pamell  at  (202)  501-4082  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat.  Room  4041.  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-6,  FAR  case  91-41. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  changes  made  by  this  final  rule 
arose  as  a  result  of  a  Department  of 
Justice  (DOJ)  recommendation  to  revise 
FAR  33.104  (g)  and  (h)  because  the 
coverage  is  based  on  an 
unconstitutional  statute.  31  U.S.C 
3554(c).  DOI  has  advised  that  the  award 
of  protest  costs  and  attorney  fees  by  the 
General  Accounting  O^ice  is 
unconstitutional  because  it  violates  the 
separation  of  powers  doctrine. 
Therefore.  DOJ  is  seeking  a  declaratory 


judgment  that  the  provision  is 
unconstitutional  and  the  Comptroller 
General  has  no  authority  to  order 
Executive  branch  agencies  to  pay 
attorney  fees  and  protest  costs  to 
successful  bid  protesters. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.  apphes  to  this  rule  and 
a  Final  Regulatory  Flexibility  Analysis 
has  been  performed.  A  copy  of  the 
Analysis  may  be  obtained  from  the  FAR 
Secretariat. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Part  33 

Government  procurement. 

Dated:  July  3a  1991. 

Harry  S.  RosinskL 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-6  is  effective  August  5, 1991. 

Dated:  July  30. 1991. 
Elsaoor  R.  Spector. 
Director  of  Defense  Procurement  (DOD). 

Dated:  July  29. 1991. 
Rkhard  H.  Hopf  ID. 

Associate  Administrator  for  Acquisition 
Policy.  GSA. 

Dated:  July  30. 1991. 

Daiieeo  A.  Dniyun, 

Assistant  Administrator  for  Procurement 
(NASA). 

Federal  Acquisition  Circular  (FAC) 
90-6  amends  the  Federal  Acquisition 
Regulations  as  specified  below: 

General  Accounting  Office  Protest  Costs 

FAR  Part  33  is  being  revised  to  clarify 
the  General  Accounting  Office's  (GAO) 
authority  to  award  bid  protest  costs  and 
attorney  fees.  FAR  33.104(g)  is  amended 
to  provide  that  GAO  awards  of  bid 
protest  costs  and  attorney  fees  are  to  be 
treated  as  recommendations  to  the 
agency.  FAR  33.104(h)  is  revised  to 
provide  that  any  agency  may  pay 
protest  costs  as  a  result  of  a  GAO 
recommendation,  but  such  payments 


may  be  subject  to  recoupment  if  31 
U.S.C.  3554(c)  is  judicially  determined  to 
be  unconstitutional.  The  final  rule 
applies  to  any  payments  which  have  not 
been  made  as  of  the  effective  date 
thereof. 

Therefore,  48  CFR  part  33  is  amended 
as  set  forth  below: 

PART  33— PROTESTS,  DISPUTES,  AND 
APPEALS 

1.  The  authority  citation  for  48  CFR 
part  33  continues  to  read  as  follows: 

Authority:  40  U.S.C.  488(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  33.104  is  amended  by 
revising  paragraphs  (g)  and  (h)  to  read 
as  follows: 

33.104    Protests  to  GAO. 


(g)  Notice  to  GAO.  The  head  of  the 
agency  or  a  designee  (not  below  the 
level  of  the  head  of  the  contracting 
activity)  responsible  for  the  solicitation, 
proposed  award,  or  award  of  the 
contract  shall  report  to  the  Comptroller 
General  within  60  days  of  receipt  of  the 
GAO's  recommendation,  if  the  agency 
has  decided  not  to  comply  with  the 
recommendation.  The  report  shall 
explain  the  reasons  why  the  GAO's 
recommendation,  including  any 
recommendation  concerning  the  award 
of  protest  costs  (i.e^  the  costs  of  filing 
and  pursuing  the  protest,  including 
reasonable  attorneys'  fees  and  bid  and 
proposal  preparation),  will  not  be 
followed  by  the  agency. 

(h)  Award  of  protest  costs.  Pending  a 
final,  nonappealable  judicial 
determination  of  the  constitutionality  of 
31  U.S.C.  3554(c),  a  recommended  award 
of  protest  costs  (as  defined  under 
paragraph  (g))  may  be  paid  by  the 
agency  out  of  funds  available  to  or  for 
the  use  of  the  agency  for  the  acquisition 
of  supplies  or  services,  but  such 
payments  may  be  subject  to  recoupment 
by  the  agency  if  31  U.S.C.  3554(c)  is 
judicially  determined  not  to  be 
constitutional.  Before  paying  a 
recommended  award  of  protest  costs  (as 
defined  under  paragraph  (g)),  agency 
personnel  should  consult  Ae  General 
Counsel's  office  of  the  agency.  This 
paragraph  (h)  applies  to  all 
recommended  awards  of  protest  costs 
(as  defined  under  paragraph  (g))  which 
have  not  yet  been  paid. 

(FR  Doc.  91-18460  Piled  8-2-61;  8:45  am) 
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may  be  subject  to  recoupment  if  31 
U.S.C.  3554(c)  is  judicially  determined  to 
be  unconstitutional.  The  final  rule 
applies  to  any  payments  which  have  not 
been  made  as  of  the  effective  date 
thereof. 

Therefore,  48  CFR  part  33  is  amended 
as  set  forth  below: 

PART  33— PROTESTS,  DISPUTES,  AND 
APPEALS 

1.  The  authority  citation  for  48  CFR 
part  33  continues  to  read  as  follows: 

Authority:  40  U.S.C.  4B6{c):  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 

2.  Section  33.104  is  amended  by 
revising  paragraphs  (g)  and  (h)  to  read 
as  follows: 

33.104    Protests  to  QAO. 


(g)  Notice  to  GAO.  The  head  of  the 
agency  or  a  designee  (not  below  the 
level  of  the  head  of  the  contracting 
activity)  responsible  for  the  solicitation, 
proposed  award,  or  award  of  the 
contract  shall  report  to  the  Comptroller 
General  within  60  days  of  receipt  of  the 
GAO's  recommendation,  if  the  agency 
has  decided  not  to  comply  with  tlhe 
recommendation.  The  report  shall 
explain  the  reasons  why  the  GAO's 
recommendation,  including  any 
recommendation  concerning  the  award 
of  protest  costs  (i.e.,  the  costs  of  filing 
and  pursuing  the  protest,  including 
reasonable  attorneys'  fees  and  bid  and 
proposal  preparation),  will  not  be 
followed  by  the  agency. 

(h)  Award  of  protest  costs.  Pending  a 
final,  nonappealable  judicial 
determination  of  the  constitutionality  of 
31  U.S.C.  3554(c),  a  recommended  award 
of  protest  costs  (as  defined  under 
paragraph  (g))  may  be  paid  by  the 
agency  out  of  funds  available  to  or  for 
the  use  of  the  agency  for  the  acquisition 
of  supplies  or  services,  but  such 
payments  may  be  subject  to  recoupment 
by  the  agency  if  31  U.S.C.  3554(c)  is 
judicially  determined  not  to  be 
constitutional.  Before  paying  a 
recommended  award  of  protest  costs  (as 
defined  under  paragraph  (g)),  agency 
personnel  should  consult  the  General 
Counsel's  office  of  the  agency.  This 
paragraph  (h)  applies  to  all 
recommended  awards  of  protest  costs 
(as  defined  under  paragraph  (g))  which 
have  not  yet  been  paid. 

[FR  Doc.  91-18460  Piled  8-2-91;  8:45  am] 
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DEPARTyENT  OF  THE  INTERIOR 

National  Parte  Service 

36  CFR  Part  13 

RIN  1024-AB99 

Glacier  Bay  National  Parte,  Alaaka; 
Fishing  Regulations 

aqcncy:  National  Park  Service.  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  Expanding  Bshing  uses  of 
Glacier  Bay  National  Park  (GLBA)  have 
compelled  the  National  Park  Service 
(NPS)  to  review  the  relationship  of  such 
fisheries  to  management  of  the  Park. 

The  NPS  is  proposing  to  amend 
regulations  regarding  fishing  in  GLBA. 
These  proposed  amendments  will  allow 
commercial  fishing  to  continue, 
exempted  from  currently  existing 
nationwide  NPS  prohibitions  on  such 
activities,  until  December  31, 1997.  Any 
continuance  of  commercial  fishing 
beyond  that  date  would  require  a 
finding  that  such  uses  are  compatible 
with  protection  of  park  values  and 
purposes,  and  promulgation  of  a  new 
regulation  at  that  time.  The  statiitory 
prohibition  on  commercial  fishing  in 
designated  wilderness  in  the  park  is 
clarified  by  these  regulations.  Non- 
commercial consumptive  fishing 
methods  are  designated  and 
"subsistence"  uses  are  prohibited  by 
these  regulations. 

Studies  and  research  are  proposed  to 
be  conducted  on  the  relationship  for 
fishing  uses  to  park  values  and 
purposes.  The  results  will  be  used  for 
any  future  NPS  regulatory  actions. 

The  proposed  regulatory  revisions  set 
forth  below  are  necessary  to  fulfill  the 
statutorily  mandated  duties  of  the  NPS 
which  are  to  ensure  the  preservation, 
enjoyment,  and  scientific  value  of  the 
unique  marine  ecosystem  of  GLBA. 
These  regulations  do  not  affect  Glacier 
Bay  National  Preserve  where 
commercial  and  subsistence  fishing  are 
authorized  by  statute  and  no  proposal 
for  their  prohibition  is  being  made. 
DATES:  Written  comments,  suggestions 
or  objections  will  be  accepted  until 
October  4, 1991. 

The  NPS  also  intends  to  provide  an 
opportunity  for  public  comment  in  a 
series  of  public  hearings  to  be 
announced  separately  in  the  Federal 
Register  (FR). 

ADDRESSES:  Comments  should  be 
directed  to:  Paul  Haertel,  National  Park 
Service,  Alaska  Regional  Office,  2525 
Gambell  Street,  rm.  107,  Anchorage. 
Alaska  99503-2892. 
TOR  FURTHER  INFORMATIOM  CONTACT: 
Paul  Haertel.  National  Park  Service, 


Alaska  Regional  Office.  2525  Gambell 
Street,  rm.  107.  Anchorage,  Alaska. 
99503-2892.  telephone:  (907)  257-2884; 
or,  Marvin  Jensen,  National  Park 
Service,  Glacier  Bay  National  Park, 
Bartlett  Cove,  Gustavus.  Alaska.  99827, 
telephone:  (907)  697-2230. 
SUPPt^MENTARY  INFORMATION: 

Background 

Glacier  Bay  National  Monument  was 

estabhshed  by  presidential 

proclamation  dated  February  26. 1925. 
43  Stat.  1988.  The  monument  was 

established  to  protect  die  dynamically 
changing  glacial  environment  of 
mountains,  tidewater  glaciers,  and 
associated  movements  and  development 
of  flora  and  fauna,  and  promote  the 
scientific  study  of  such.  The  early 
monument  included  marine  waters 
within  Glacier  Bay  north  of  a  line 
running  approximately  from  Geikie  Inlet 
on  the  west  side  of  the  bay  to  the 
northern  extent  of  the  Beardslee  Islands 
on  the  east  side  of  the  bay.  The 
monument  was  expanded  by  a  second 
presidential  proclamation  on  April  18, 
1939.  53  Stat.  2534.  The  expanded 
monument  included  additional  lands 
and  marine  waters  off:  all  of  Glacier 
Bay:  portions  of  Cross  Sound,  North 
Inian  Pass,  North  Passage,  Icy  Passage, 
and  Excursion  Inlet;  and.  Pacific  coastal 
waters  to  a  distance  of  three  miles 
seaward  between  Cape  Spencer  in  the 
south  and  Sea  Otter  Creek,  north  of 
Cape  Fairweather.  The  inclusion  of 
substantial  tracts  of  marine  waters 
within  the  boundaries  of  the  monument, 
and  present-day  park,  presents  unique 
opportunities  for  the  study  and 
preservation  of  marine  flora  and  fauna, 
in  an  unimpaired  state. 

Glacier  Bay  National  Monument  was 
redesignated  as  Glacier  Bay  National 
Park  in  1980  by  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA),  The  new  park  included  all 
lands  and  waters  of  the  previously 
existing  monument,  plus  additional  land 
areas.  94  Stat.  2382.  The  legislative 
history  of  ANILCA  provides  that  certain 
NPS  units  in  Alaska  including  Glacier 

Bay  National  Park are  intended 

to  be  large  sanctuaries  where  fish  and 
wildlife  may  roam  freely,  developing 
their  social  structures  and  evolving  over 
long  periods  of  time  as  nearly  as 
possible  without  the  changes  that 
extensive  human  activities  would 
cause."  Sen.  Rep.  No.  9ft-413.  96th  Cong.. 
1st  Sess.  137  (1979);  and,  Cong.  Rec.  H 
10532  (Nov.  12. 1980). 

The  management  of  the  previous 
Glacier  Bay  National  Monument,  and 
current  Glacier  Bay  National  Park,  is 
governed  by  the  original  monument 
proclamations  and  the  NPS  Organic  Act 


and  its  amendments.  The  NPS  Organic 
Act  of  1916  directs  the  Secretary  of  the 
Interior  and  the  NPS  to  manage  national 
parks  and  monuments  to  "conserve  the 
scenery  and  the  natural  and  historic 
objects  and  the  wild  life  therein  and  to 
provide  for  the  enjoyment  of  same  in 
such  manner  and  by  such  means  as  will 
leave  them  unimpaired  for  the 
enjoyment  of  future  generations."  16 
U.S.C.  1.  The  Organic  Act  also  grants 
the  Secretary  the  authority  to  implement 
"rules  and  regulations  as  he  may  deem 
necessary  or  proper  for  the  use  and 
management  of  the  parks,  monuments 
and  reservations  under  the  jurisdiction 
of  die  National  Park  Service."  16  U.S.C. 
3.  In  addiiton,  the  Redwood  National 
Park  Act  of  1978  states:  "The 
authorization  of  activities  shall  be 
construed  and  the  protection, 
management  and  administration  of* 
NPS  areas  "shall  be  conducted  in  light 
of  the  high  pubhc  value  and  integrity  of 
the  National  Park  System  and  shall  not 
be  exercised  in  derogation  of  the  values 
and  purposes  for  which  these  various 
areas  have  been  established,  except  as 
may  have  been  or  shall  be  direcdy  and 
specifically  provided  by  Congress."  92 
Stat.  186. 

Commercial  Fishing 

The  marine  waters  of  Glacier  Bay 
National  Park  have  been  fished 
commercially  since  prior  to  the 
monument's  existence.  Commercial 
fishing  continued  under  Federal 
regulation  after  the  proclamation  of  the 
area  as  a  national  monument  in  1925 
and  its  subsequent  enlargement  in  1939. 

Under  die  Act  of  June  6. 1934.  43  Stat 
464,  the  Secretary  of  Commerce  was 
authorized  to  "set  apart  and  reserve 
fishing  areas  in  any  of  the  waters  of 
Alaska  *  *  *  and  within  such  areas 
*  *  *  establish  closed  seasons  during 
which  fishing  may  be  limited  or 
prohibited*  *  *.' The  first  Alaska 
Fishery  Regulations  of  the  Bureau  of 
Fisheries,  promulgated  between  1937 
and  1939,  addressed  fisheries  of  an  area 
designated  as  the  Icy  Strait  district 
including  Glacier  Bay  National 
Monument.  See  2  FR  305  (February  12, 
1937);  and  4  FR  927  (February  15, 1939). 
Those  regulations,  and  regulations  of  the  - 
United  States  Fish  and  Wildlife  Service 
(USFWS)  enacted  between  1941  and 
1959  specifically  addressed  allowances 
for,  and  restiictions  on,  commercial 
fisheries  in  areas  within  the  boundaries 
of  Glacier  Bay  National  Monument.  See 
6  FR  1252  (March  4. 1941),  50  CFR  part 
222;  16  FR  2158  (1951),  50  CFR  part  117; 
24  FR  2053  et  seq.  (March  19, 1959).  50 
CFR  part  115. 


Early  NPS  fishing  regulatic 
prohibited  any  type  of  fishin 
nets,  seines,  traps,  or  by  the 
or  explosives,  or  for  merchai 
profit,  or  in  any  other  way  tl 
hook  and  line,  the  rod  or  line 
in  die  hand  *  *  *."  6  FR  162! 
1941),  36  CFR  2.4.  However. 
conjunction  with  the  previoi 
mentioned  USFWS  regulatio 
NPS  regulations  also  stated: 
"commercial  fishing  in  the  w 
Fort  Jefferson  and  Glacier  Bi 
Monuments  is  permitted  imc 
regulations."  Id.  NPS  regulat 
continued  to  reference  allow 
commercial  fishing  in  Glacie 
National  Monument  through 
accordance  with  special  reg 
approved  by  the  Secretary  o 
Interior.  See  20  FR  618  (1955 
and.  27  FR  6281  Quly  3, 1962 

In  1966  NPS  regulations  w 
The  fishing  regulations  were 
such  a  way,  that  unlike  the  ( 
versions,  they  only  specifics 
prohibited  fishing  for  "mercl 
profit"  in  fresh  waters  of  NP 
FR  16653  (Dec.  29, 1966),  36  ( 
2.13(i)(2).  Neverdieless,  all  u 
commercial  activities,  inclu( 
commercial  fishing,  in  all  Nt 
System  areas  were  generall) 
by  36  CFR  5.3.  at  diat  time.  { 
16661  (Dec.  29, 1966).  In  coni 
earlier  NPS  regulations,  the 
regidations  did  not  contain  i 
authorization  for  conunercie 
Glacier  Bay  National  Monui 

Provisions  of  the  Alaska  I 
Interest  Lands  Conservatior 
(ANILCA),  enacted  in  1980, 
Glacier  Bay  National  Monui 
Glacier  Bay  National  Park,  i 
designated  certain  areas  of 
wilderness.  See  94  Stat  2371 
202  and  701.  Commercial  ac 
other  than  those  related  to  r 
and  wilderness  purposes,  ar 
by  the  Wilderness  Act  of  19 
892.  section  4(c).  Consequen 
commercial  fishing  was  prol 
statute  in  waters  within  des 
wilderness  in  Glacier  Bay  N 
as  of  1980.  Marine  waters  w 
designated  wilderness  areai 
upper  Dundas  Bay,  Adams  i 
Inlet,  die  Hugh  Miller  Inlet  c 
waters  in  and  around  the  Be 
Islands. 

Where  commercial  fishing 
were  intended  to  continue,  i 
made  specific  provision  foi 
activities,  as  in  the  case  of  t 
area  of  Glacier  Bay  Nations 
the  Malaspina  Forelands  an 
Wrangell-St.  Elias  National 
Preserve,  and  Cape  Krusen« 
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and  its  amendments.  The  NPS  Organic 
Act  of  1916  directs  the  Secretary  of  the 
Interior  and  the  NPS  to  manage  national 
parks  and  monuments  to  "conserve  the 
scenery  and  the  natural  and  historic 
objects  and  the  wild  life  therein  and  to 
provide  for  the  enjoyment  of  same  in 
such  manner  and  by  such  means  as  will 
leave  them  unimpaired  for  the 
enjoyment  of  futiu^  generations."  16 
U.S.C.  1.  The  Organic  Act  also  grants 
the  Secretary  the  authority  to  implement 
"rules  and  regulations  as  he  may  deem 
necessary  or  proper  for  the  use  and 
management  of  the  parks,  monuments 
and  reservations  under  the  jurisdiction 
of  the  National  Park  Service."  16  U.S.C. 
3.  In  addiiton,  the  Redwood  National 
Park  Act  of  1978  states:  "The 
authorization  of  activities  shall  be 
construed  and  the  protection, 
management  and  administration  of 
NPS  areas  "shall  be  conducted  in  light 
of  the  high  public  value  and  integrity  of 
the  National  Park  System  and  shall  not 
be  exercised  in  derogation  of  the  values 
and  purposes  for  which  these  various 
areas  have  been  established,  except  as 
may  have  been  or  shall  be  directly  and 
specifically  provided  by  Congress."  92 
Stat.  166. 

Commercial  Fishing 

The  marine  waters  of  Glacier  Bay 
National  Park  have  been  Bshed 
commercially  since  prior  to  the 
monument's  existence.  Commercial 
fishing  continued  under  Federal 
regulation  after  the  proclamation  of  the 
area  as  a  national  monument  in  1925 
and  its  subsequent  enlargement  in  1939. 

Under  the  Act  of  June  6, 1934,  43  StaL 
464,  the  Secretary  of  Commerce  was 
authorized  to  "set  apart  and  reserve 
fishing  areas  in  any  of  the  waters  of 
Alaska  *  *  *  and  within  such  areas 
*  *  *  establish  closed  seasons  during 
which  fishing  may  be  limited  or 
prohibited*  *  *.' The  first  Alaska 
Fishery  Regulations  of  the  Bureau  of 
Fisheries,  promulgated  between  1937 
and  1939,  addressed  fisheries  of  an  area 
designated  as  the  Icy  Strait  district 
including  Glacier  Bay  National 
Monument.  See  2  FR  305  (February  12, 
1937);  and  4  FR  927  (February  15, 1939). 
Those  regulations,  and  regulations  of  the 
United  States  Fish  and  Wildlife  Service 
(USFWS)  enacted  between  1941  and 
1959  specifically  addressed  allowances 
for,  and  restrictions  on,  conunercial 
fisheries  in  areas  within  the  boundaries 
of  Glacier  Bay  National  Monument.  See 
6  FR  1252  (March  4. 1941).  50  CFR  part 
222;  18  FR  2158  (1951),  50  CFR  part  117; 
24  FR  2053  et  seq.  (March  19, 1959),  50 
CFR  part  115. 


Early  NPS  fishing  regulations 
prohibited  any  type  of  fishing  "with 
nets,  seines,  traps,  or  by  the  use  of  drugs 
or  explosives,  or  for  merchandise  or 
profit,  or  in  any  other  way  than  with 
hook  and  line,  the  rod  or  line  being  held 
in  the  hand  *  *  *."  6  FR  1627  (March  28, 
1941],  36  CFR  2.4.  However,  in 
conjunction  with  the  previously 
mentioned  USFWS  r^^ations,  the  1941 
NPS  regulations  also  stated; 
"commercial  fishing  in  the  waters  of 
Fort  Jefferson  and  Glacier  Bay  National 
Monuments  is  permitted  under  special 
regulations."  Id.  NPS  regulations 
continued  to  reference  allowance  of 
commercial  fishing  in  Glacier  Bay 
National  Monument  through  1966  in 
accordance  with  special  regulations 
approved  by  the  Secretary  of  the 
Interior.  See  20  FR  618  (1955),  36  CFR  1.4; 
and,  27  FR  6281  (July  3, 1962). 

In  1966  NPS  regulations  were  revised. 
The  fishing  regulations  were  revised  in 
such  a  way,  that  unlike  the  earlier 
versions,  they  only  specifically 
prohibited  fishing  for  "merchandise  or 
profit"  in  fi«8h  waters  of  NPS  areas.  31 
FR  16653  (Dec.  29. 1966).  36  CFR 
2.13(j)(2).  Nevertheless,  all  unauthorized 
commercial  activities,  including 
commercial  fishing,  in  all  National  Park 
System  areas  were  generally  prohibited 
by  36  CFR  5.3.  at  that  time.  See  31  FR 
16661  (Dec.  29. 1966).  In  contrast  to 
earlier  NPS  regulations,  the  1966 
regulations  did  not  contain  any  special 
authorization  for  commercial  fishing  in 
Glacier  Bay  National  Monument. 

Provisions  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA),  enacted  in  1980.  redesignated 
Glacier  Bay  National  Monument  as 
Glacier  Bay  National  Park,  and 
designated  certain  areas  of  the  Park  as 
wilderness.  See  94  Stat  2371,  sections 
202  and  701.  Commercial  activities, 
other  than  those  related  to  recreational 
and  wilderness  purposes,  are  prohibited 
by  the  Wilderness  Act  of  1964.  78  Stat. 
892,  section  4(c).  Consequently,  all 
commercial  fishing  was  prohibited  by 
statute  in  waters  within  designated 
wilderness  in  Glacier  Bay  National  Park 
as  of  1980.  Marine  waters  within 
designated  wilderness  areas  include 
upper  Dundas  Bay,  Adams  Inlet  Rendu 
Inlet  the  Hugh  Miller  Inlet  complex,  and 
waters  in  and  around  the  Beardslee 
Islands. 

Where  commercial  fishing  activities 
were  intended  to  continue,  ANILCA 
made  specific  provision   for  such 
activities,  as  in  the  case  of  the  Dry  Bay 
area  of  Glacier  Bay  National  Preserve, 
the  Malaspina  Forelands  area  of 
Wrangell-St  Elias  National  Paiic  and 
Preserve,  and  Cape  Krusenstem 


National  Monument  See  94  Stat  2371, 
section  205.  No  such  provision  was 
made  for  Glacier  Bay  National  Park. 

Due  to  the  consiunptive  nature  of 
commercial  fishing,  NPS  "Management 
Policies"  in  effect  in  1983  stated: 
"Commercial  fishing  is  permitted  only 
where  authorized  by  law."  (1978).  In 
addition,  in  1978  the  Department  of  the 
Interior  directed  USFWS  to  convene  an 
Ad  Hoc  Fisheries  Task  Force  to  review 
NPS  fisheries  management  The  NPS 
made  the  Task  Force  report  available 
for  public  comments  through  publication 
in  the  Federal  Register  on  February  25, 
1980.  45  FR  12304.  The  Task  Force 
concluded  that  the  extraction  of  fish  for 
commercial  purposes  was  a 
nonconforming  use  of  park  resources 
which  should  be  phased  out. 

A  revision  of  general  NPS  regulations 
in  1983  included  a  prohibition  on 
commercial  fishing  throughout  marine 
and  fresh  waters  of  park  areas 
systemwide.  See  48  FR  30252  (June  30. 
1983).  The  resultant  and  current 
commercial  fishing  regulation  reads: 

(d)  The  following  are  prohibited:  *  *  * 
(4)  Commercial  fishing,  except  where 

specifically  authorized  by  Federal  statutory 

law. 

Id.  at  30283;  see  also.  36  CFR  2.3(d)(4). 
Current  NPS  "Management  Policies" 
reiterate  previous  policy  statements  and 
the  1983  regulation,  and  state: 
"Conunercial  fishing  will  be  allowed 
only  where  specifically  authorized  by 
Federal  law  or  treaty  right"  (1988). 

Despite  the  1983  servicewide 
prohibition  on  commercial  fishing, 
amended  Glacier  Bay  whale  protection 
regulations  issued  in  1985  acknowledge 
commercial  fishing  operations  in  Glacier 
Bay  proper.  36  CFR  13.65(b).  The  park's 
General  Management  Plan  issued  in 
1984  is  also  inconsistent  with  the 
servicewide  prohibition.  It  states: 

Traditional  commercial  fishing  practices 
will  continue  to  be  allowed  throughout  most 
park  and  preserve  waters.  However,  no  new 
(nontraditional)  fishery  will  be  allowed  by 
the  National  Park  Service.  Halibut  and 
salmon  fishing  and  crabbing  will  not  be 
prohibited  by  the  Park  Service. 

Commercial  fishing  will  be  prohibited  in 
wilderness  waters  in  accordance  with 
ANILCA  and  the  Wilderness  Act 

GMP  at  p.  51.  'Traditional  commercial 
fishing  practices"  is  further  clarified  to 
include:  "trolling,  long  lining  and  pot 
fishing  for  crab,  and  seining  (Excursion 
Inlet  only)  in  park  waters  *  *  *."  Id.  In 
addition,  the  Wilderness  Final 
Environmental  Impact  Statement  issued 
in  1988  makes  reference  to  the 
continuance  of  commercial  fishing  in 
waters  of  the  park  outside  of  designated 
wilderness. 


Proposed  Acttoo  oo  Commereial  Fishing 

The  NPS  participated  in  public 
meetings  on  these  issues  held  by  the 
Citizens  Advisory  Commission  on 
Federal  Areas  of  the  State  of  Alaska, 
during  March  1990,  in  Juneau,  Hoonah. 
Pelican.  Gustavus,  and  Yakutat  Alaska. 
Based  upon  an  internal  review  and 
public  input  the  NPS  has  determined 
that  the  equitable  solution  to  resolving 
contradictions  among  nationwide 
regulations  and  service  policies,  and 
regionally  originated  regulations  and 
management  plans  is  to  propose  this 
rulemaking. 

As  an  equitable  approach  to  that  end, 
the  proposed  regulations  set  up  a 
specific  exception  to  the  servicewide 
prohibition  on  commercial  fishing, 
allowing  the  continuance  of  commercial 
fishing  by  traditional  methods 
previously  identified  in  the  GLBA  GMP 
for  a  period  of  seven  years.  This  will 
allow  an  adequate  amount  of  time  for 
commercial  fishermen  to  amortize  their 
equipment  and/or  adjust  their 
operations  to  areas  outside  of  park 
boundaries. 

In  addition,  during  this  seven  year 
period  and  depending  upon  availability 
of  funding,  the  NPS  will  continue,  and 
initiate,  studies  and  research  regarding 
fisheries  within  GLBA  and  the 
relationship  of  those  fisheries  to:  Marine 
and  terrestrial  ecosystems  preserved  in 
the  park:  the  scientific  values  of 
ecosystems  and  resources  preserved  in 
the  park;  and.  other  park  purposes 
including  visitor  enjoyment  In  the  event 
that  data  from  such  studies  assuredly 
indicate  that  certain  levels  and/or  types 
of  commercial  fishing  can  compatibly 
coexist  with  conserving  park  resources 
in  an  unimpaired  state,  then  the  NPS 
may  consider  regulatory  adjustments  to 
allow  for  closely  momtored  commercial 
fisheries  to  continue  at  prescribed  levels 
beyond  the  presently  proposed  interim 
allowance  period.  Such  research  is 
proposed  to  be  conducted  by  the  NPS 
and  contracted  entities,  with  the 
cooperation  of  other  Federal  agencies 
and  the  State  of  Alaska.  Research 
projects  may  require  closures  of  specific 
portions  of  the  park's  marine  waters  for 
comparative  purposes. 

The  intended  effect  of  these 
regulatory  changes  will  be  to  enhance 
the  protection  of  park  resources  in  an 
unimpaired  state  in  accordance  with  the 
NPS  Organic  Act  and  its  amendments, 
and  protect  wilderness  values  as 
mandated  by  the  Wilderness  Act.  In 
conjunction  with  fulfilling  the  mandates 
of  Congress,  the  goal  of  conserving  the 
marine  ecosystem  of  GLBA  in  an 
unimpaired  state,  will  protect  an 
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ecological  model  against  which,  marine 
related  activities  in  other  areas  may  be 
measured. 

Other  Fishing  Activities 

In  1989  and  1990,  the  Alaska 
Department  of  Fish  and  Game  specified 
areas  within  GLBA  as  open  under 
"subsistence"  salmon  fishing  permits. 
Subsistence  salmon  Hshing  activities  in 
GLBA  were  not  explicitly  authorized 
until  the  1989  State  action.  Unlike 
commercial  fishing,  these  locationally 
distinct  fishing  uses  are  not  currently 
existing  or  continuing. 

ANILCA  does  not  authorize 
subsistence  use  of  GLBA.  Section  203 
provides  that:  "Subsistence  uses  by 
local  residents  shall  be  allowed  in 
national  preserves  and.  where 
specifically  permitted  by  this  Act,  in 
national  monuments  and  parks."  94  Stat. 
2383.  Subsistence  uses  are  not 
specifically  permitted  in  section  202(1) 
of  ANILCA,  which  estabhshed  GLBA. 
whereas  other  sections  establishing 
other  national  parks  do  intentionally 
contain  language  specifically  permitting 
subsistence  uses. 

The  legislative  history  of  ANILCA 
clarifies  that  the  lack  of  a  subsistence 
provision  for  GLBA  was  deliberate  and 
not  merely  an  oversight.  The  Senate 
Committee  on  Energy  and  Natural 
Resources  Report  on  Alaska  National 
Interest  Lands  clearly  stated: 
"Subsistence  uses  will  be  allowed 
within  the  preserve,  but  not  in  the  park." 
Senate  Report  No.  96-413, 1979  VI. 
Committee  Amendments,  Title  II — 
National  Park  System.  Section  202(1): 
Glacier  Bay  National  Park  and  National 
Preserve.  In  addition,  the  Congressional 
Record  documents  similar  comments 
from  the  House  of  Representatives 
which  state:  "Subsistence  uses  *  *  *  are 
not  allowed  in  the  park."  and 
"Subsistence  uses  *  *  *  are  allowed  in 
the  preserve  in  accordance  with  the 
provisions  of  this  Act."  Congressional 
Record,  House  of  Representatives. 
November  12, 1980,  H  10539. 

Accordingly,  temporary  regulations 
related  to  the  Federal  assumption  of 
subsistence  management 
responaibihties  on  Federal  public  lands 
pursuant  to  title  VIII  of  ANILCA  and 
promulgated  on  July  1. 1990,  include  a 
prohibition  on  subsistence  uses  in 
Glacier  Bay  National  Park,  as  well  as 
other  similarly  situation  NPS  areas.  See 
50  CFR  100.3.  Any  other  Alaska  native 
subsistence  type  fishing  "rights." 
asserted  on  the  basis  of  aboriginal  use 
were  also  cleariy  eliminated  by  the 
Alaska  Native  Claims  Settlement  Act  of 
1971  (ANCSA).  43  U.S.C.  1601.  et.  seq. 
Congressional  intent  to  preclude 
subsistence  uses  of  Glacier  Bay 


National  Park,  including  subsistence 
fishing  use.  is  clear. 

Proposed  Action  on  Other  Fishing 
Activities 

The  proposed  regulations  effectuate 
the  statutory  preclusion  of  subsistence 
uses  of  Glacier  Bay  National  Park  by 
specifically  prohibiting  such  uses. 

The  proposed  regulation  limits  all 
non-commercial  fishing  to  sport 
methods.  Allowances  for  traditional 
sportfishing  activities  mandated  in 
Alaska's  national  parks  by  ANILCA, 
and  supported  by  NPS  policy,  will  be 
unaffected.  As  provided  in  ANILCA. 
"sport  fishing  shall  be  authorized  in 
such  areas  [all  national  parks  and 
monuments  in  Alaska]  by  the  Secretary 
and  carried  out  in  accordance  with  the 
requirements  of  this  title  and  other 
appiicable  laws  of  the  United  States  and 
the  State  of  Alaska."  94  Stat.  2371, 
section  8ie(a). 

Public  Comments  and  Hearings 

It  is  the  pohcy  of  the  Department  of 
the  Interior,  whenever  practical,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions  or 
objections  regarding  the  proposed 
regulations  to  the  address  noted  at  the 
beginning  of  this  rulemaking.  In 
addition,  as  previously  mentioned,  the 
NPS  will  schedule  pubUc  hearings  on 
this  proposed  rulemaking,  to  be 
announced  through  separate  Federal 
Register  publication. 

Drafting  Information 

The  primary  author  of  this  regulation 
is  the  Subsistence  Division.  Alaska 
Regional  Office.  National  Park  Service. 

Paperwork  Reduction  Act 

The  collections  of  information  for  the 
special  park  use  permit  contained  in 
paragraph  (c)  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1024-0028. 
The  information  is  being  collected  to 
allow  the  superintendent  to  issue 
permits  to  allow  commercial  fishing 
vessels  to  enter  park  waters  until 
December  31, 1997.  Response  is  required 
to  obtain  a  benefit  in  accordance  with 
16  U.S.C.  3.  Public  reporting  burden  for 
the  collection  of  information  for  the 
special  use  permit  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 


estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Officer.  National 
Park  Service.  1100  L.  Street.  NW.. 
Washington.  DC  20013;  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project.  Washington.  DC 
20503. 

Compliance  With  Other  Laws 

The  National  Park  Service  has 
determined  that  this  document  is  not  a 
"major  rule"  under  Executive  Order 
12291  (February  19. 1991),  46  FR  13193. 
In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  Uie 
NPS  has  determined  that  the  regulations 
proposed  in  this  proposed  rulemaking 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities,  nor  does  it  require  a 
preparation  of  a  regulatory  analysis. 
The  NPS  has  reviewed  this  rule  as 
directed  by  RO.  12360.  "Government 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights",  to  determine  if  this  rule  has 
"policies  that  have  taking  implications." 
The  NPS  has  determined  that  this  rule 
does  not  have  takings  implications 
because  it  allows  an  activity 
(commercial  fishing)  currently 
prohibited  by  NPS  regulations  to 
ontinue  for  a  period  of  seven  years,  and 
.iplements  legislation  to  prohibit 
subsistence  uses. 

Pursuant  to  the  National 
Environmental  Policy  Act.  42  U.S.C 
4332.  the  Service  prepared  an 
environmental  assessment  on  these 
proposed  regulations  which  led  to  a 
finding  of  No  Significant  Impact. 

List  of  Subjects  in  38  CFR  Part  13 

Alaska.  National  parks.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  chapter  1  as 
follows: 

PART  13— NATIONAL  PARK  SYSTEM 
UNITS  IN  ALASKA 

1.  The  auUiority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1.  3,  4(»2(k).  3101  et 
seq.;  13.65(b)  also  issued  under  16  U.S.C 
1361, 1531. 

913-65    [AiMndMf] 

2.  Section  13.65  is  amended  by  adding 
paragraphs  (a)  and  (c)  to  read  as 
follows: 

(a)  Subsistence.  Subsistence  uses  are 
prohibited  in,  and  the  provisions  of 


subpart  B  of  this  part  shall  r 
Glacier  Bay  National  Park. 

(c)  Fishing.  Except  as  pro^ 
section,  or  in  S  2.3  of  this  ch 
fishing  shall  be  done  in  accc 
applicable  State  and  Federa 
regulations,  including  State 
requirements,  and  such  non 
laws  and  regulations  are  ad 
part  of  these  regulations. 

(1)  Commercial  fishing.  C 
fishing  in  salt  waters  of  Gla< 
National  Park  is  hereby  pen 
exempted  from  the  commen 
prohibition  contained  in  {  2 
December  31, 1997.  subject  I 
following  provisions: 

(i)  Fishing  by  other  than  ti 
methods  is  prohibited:  trolli 
lining  for  halibut;  seining  in 
Inlet  only;  and.  pot  fishing  fi 
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estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Officer,  National 
Park  Service,  1100  L.  Street,  NW., 
Washington,  DC  20013;  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  Washington,  DC 
20503. 

Compliance  With  Other  Laws 

The  National  Park  Service  has 
determined  that  this  document  is  not  a 
"major  rule"  under  Executive  Order 
12291  (February  19, 1991),  46  PR  13193. 
In  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  etseg.,  the 
NPS  has  determined  that  the  regulations 
proposed  in  this  proposed  rulemaking 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities,  nor  does  it  require  a 
preparation  of  a  regulatory  analysis. 
The  NPS  has  reviewed  this  rule  as 
directed  by  EO.  12360,  "Government 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights",  to  determine  if  this  rule  has 
"policies  that  have  taking  implications." 
liie  NPS  has  determined  that  this  rule 
does  not  have  takings  implications 
because  It  allows  an  activity 
(commercial  fishing)  currently 
prohibited  by  NPS  regulations  to 
"ontinue  for  a  period  of  seven  years,  and 
.iplements  legislation  to  prohibit 
subsistence  uses. 

Pursuant  to  the  National 
Environmental  Policy  Act,  42  U.S.C 
4332,  the  Service  prepared  an 
environmental  assessment  on  these 
proposed  regulations  which  led  to  a 
finding  of  No  Significant  Impact. 

List  of  Subjects  in  36  CFR  Pail  IS 

Alaska,  National  parks.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  chapter  1  as 
follows: 

PART  13— NATIONAL  PARK  SYSTEM 
UNITS  IN  ALASKA 

1.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1,  3. 4a2(k),  3101  el 
seq.;  13.e5(b]  also  issued  under  16  U.S.C 
1381, 1531. 

913.65    [AfiMnded] 

2.  Section  13.65  is  amended  by  adding 
paragraphs  (a)  and  (c)  to  read  as 
follows: 

(a)  Subsistence.  Subsistence  uses  are 
prohibited  ia  and  the  provisions  of 


subpart  B  of  this  part  shall  not  apply  to. 
Glacier  Bay  National  Park. 

(c)  Fishing.  Except  as  provided  in  this 
section,  or  in  S  2.3  of  this  chapter,  all 
fishing  shall  be  done  in  accordance  with 
applicable  State  and  Federal  laws  and 
regulations,  including  State  Ucense 
requirements,  and  such  non-conflicting 
laws  and  regulations  are  adopted  as  a 
part  of  these  regulations. 

(1)  Commercial  fishing.  Commercial 
fishing  in  salt  waters  of  Glacier  Bay 
National  Park  is  hereby  permitted  and 
exempted  from  the  commercial  fishing 
prohibition  contained  in  I  2.3(d)(4)  until 
December  31, 1997,  subject  to  the 
following  provisions: 

(i)  Fishing  by  other  than  the  following 
methods  is  prohibited:  trolling:  long 
lining  for  halibut;  seining  in  Excursion 
Inlet  only,  and,  pot  fishing  for  crab. 


(ii)  Commercial  fishing  without  an 
annual  nonfee  special  use  permit  issued 
by  the  Superintendent  is  prohibited.  The 
potential  entry  permit  requirements  of 
S  13.65(b)(3)(iii)  are  separate  and 
supplemental  to  special  use  fishing 
permits  required  by  this  paragraph. 

(iii)  No  commercial  fishing  gear  shall 
be  left  unattended  for  more  than 
fourteen  (14)  consecutive  days. 

(iv)  Commercial  fishing  within 
desi^ated  wilderness  areas  is 
prohibited.  Maps  showing  designated 
wilderness  areas  are  available  from  the 
Superintendent. 

(v)  Restrictions  contained  in 
S  13.85(c)(2)  shall  not  apply  to 
commercial  fishing  operations 
authorized  herein. 

(2)  Non-commercial  fishing.  Fishing  in 
fresh  and  salt  waters  other  than  by  a 
hook  and  line,  with  the  rod  or  line  being 


closely  attended;  or  by  the  following 
excepted  methods  in  salt  waters,  is 
prohibited: 

(i)  Shrimp  may  be  taken  by  pots  and 
ring  nets. 

(ii)  Crabs  may  be  taken  by  pots,  ring 
nets,  diving  gear,  dip  nets,  and  hooked 
or  bookless  hand  lines. 

(iii)  Clams  may  be  taken  by  rakes, 
shovels,  and  manually  operated  clam 
guns. 

(iv)  Other  shellfish  may  be  taken  by 
pots,  ring  nets,  diving  gear,  dip  nets, 
hooked  or  bookless  hand  lines,  rakes, 
shovels,  and  manually  operated  clam 
guns. 

Dated:  May  1. 1901. 

Deputy  AuiBtant  Secretary  for  Fith  and 
Wildlife  and  Parka. 

[FR  Doc.  91-18515  Filed  S-2-01;  a-45  am] 
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DEPARTME»IT  OF  AGRICULTU 
Rural  Electrification  Administn 
7  CFR  Part  1786 
RIN  0572-AA53 

Discounted  Prepayments  on  Rl 
Notes  In  the  Event  of  a  merger 
Certain  REA  Electric  Borro«»en 

aqency:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Final  rule. 

summary:  The  Rural  Electrificat 
Administration  (REA)  hereby  an 
CFR  chapter  XVII  part  1786,  Dist 
Prepayments  on  REA  Notes,  by  i 
new  subpart  E,  Discounted  Ppep< 
on  REA  Notes  In  the  Event  of  a  h 
of  Certain  REA  Electric  Borrowe 
addition  to  part  1786  establishes 
and  procedures  to  implement  the 
provisions  of  306B  of  the  Rural 
Electrification  Act  of  1936  (7  U.S 
etseq.]  ("Act").  Section  306B{b) 
authorizes  the  Administrator  of  1 
permit  certain  borrowers  to  prep 
loans  made  under  the  Act  at  the 
of  the  outstanding  principal  bala 
on  the  loan  or  the  loan's  present 
discoimted  bom  the  face  value  a 
ma^Jrity  at  a  rate  set  by  the 
Administrator.  These  borrowers 
appendix  A)  are  defined  as  elect 
organizations  resulting  from  a  vcu 
consolidation  between  a  borrowi 
an  organization  which,  prior  to  C 
1. 1987,  prepaid  its  direct  or  insui 
loans  pursuant  to  section  306B(a] 
CFR  part  1786.  subpart  C.  Specia 
Discounted  Prepayments  on  V£J[ 
Direct/Insured  Loans).  Prepayme 
a  borrower  hereunder  shall  be  m 
later  than  one  year  after  the  effe( 
date  of  die  merger.  consoUdation 
other  transaction.  This  regulatior 
provides  a  formula  for  computing 
amount  which  the  borrower  musl 
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This  sectooo  of  the  FEDERAL  REGISTER 
contains  regulatory  docwrtents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  is 
published  tmder  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  Is  sold 
by  ttie  SuperintenderU  of  Docurr>ents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  Issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1786 
RIN  0S72-AA53 

Discounted  Prepayments  on  REA 
Notes  in  the  Event  of  a  Merger  of 
Certain  REA  Electric  Borrowers 

AQENCV:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Fmal  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  7 
CFR  chapter  XVII  part  1786,  Discounted 
Prepayments  on  REA  Notes,  by  adding  a 
new  subpart  E,  Discotinted  Prepayments 
on  REA  Notes  In  the  Event  of  a  Merger 
of  Certain  REA  Electric  Borrowers.  Tl»e 
addition  to  part  1786  establishes  policies 
and  procedures  to  implement  the 
provisions  of  306B  of  the  Rural 
Electrification  Act  of  1936  (7  U.&C.  001 
et  seq.)  ("Act").  Section  306B(b) 
authorizes  the  Administrator  of  REA  to 
permit  certain  borrowers  to  prepay 
loans  made  under  the  Act  at  the  lesser 
of  the  outstanding  prindpai  balance  due 
on  the  loan  or  the  loan's  present  value 
discoimted  from  the  face  value  at 
raaUuity  at  a  rate  set  by  the 
Administrator.  These  borrowers  (See 
appendix  A)  an  defined  as  electrical 
organizations  resulting  from  a  merger  or 
consoUdation  between  a  borrower  and 
an  organization  which,  prior  to  October 
1, 1987,  prepaid  its  direct  or  insured 
loans  pursuanl  to  secbon  30^a)  (See  7 
CFR  part  1786.  subpart  C,  Special 
Discounted  Prepayments  on  REA 
Direct/Insured  Loans).  Prepayments  by 
a  borrower  hereunder  shall  be  made  not 
later  than  one  year  afler  the  effective 
date  of  the  merger,  consolidation,  or 
other  transaction.  This  regulation 
provides  a  formula  for  computing  the 
amount  whidi  the  borrower  must  pay 


and  establishes  certain  other 
requirements  which  borrowers  must 
meet  in  order  to  prepay  loans. 
DATES:  Effective  dote:  August  0, 1991. 

REA  wiU  accept  prepayment 
applications  as  of  August  6, 1991. 
AOORCSSCS:  Applications  may  be 
submitted  to  Finance  and  Management 
Staff,  U.S  Department  of  Agriculture, 
Rural  Electrification  Administration, 
14th  and  Independence  Avenue  SW., 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT 
David  J.  Lessels,  Acting  Chief,  Finance 
and  Management  Staff,  (202)  382-0094. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  RE  Act  (the  Act).  REA  hereby 
amends  7  CFR  chapter  XVII  part  1786  by 
adding  subpart  E  concerning  discounted 
prepayments  on  REA  notes.  This  final 
action  has  been  reviewed  in  accordance 
with  Executive  Order  12291,  Federal 
Regulation.  This  action  v^Il  not  (1)  have 
an  annual  effect  on  the  economy  of  tlOO 
million  or  more;  (2)  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  (3) 
result  in  significant  adverse  effects  on 
competiticm,  employment,  investment 
productivity,  iimovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets  and 
therefore  has  been  determined  to  be 
"non-ma)or".  This  action  does  not  fall 
within  the  scope  of  the  Regulatory 
Flexibility  Act.  REA  has  cop.ciuded  that 
promulgation  of  this  rule  would  not 
represent  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environment  Policy  Act  of  1969  (42 
U.S.C.  432  et  seq.  (1976)),  and  therefore, 
does  not  require  an  envirormfienlal 
impact  statement  or  environment 
assessment.  This  program  is  listed  fn  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.850,  Rural  Electric  Loans 
and  Guarantees.  For  the  reasons  set 
forth  in  the  Final  Rule  and  related 
Notice  to  7  CFR  part  3015.  subpart  V  (50 
FR  47034,  November  14. 1985),  this 
program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovemroental  consultation  with 
State  and  local  officials. 

The  information  collection  and 
recordkeeping  requirements  contained 
in  this  final  rule  hJave  been  approved  by 


the  Office  of  Management  and  Budget 
(C*<B)  under  control  number  0572-0082 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.].  Comments  regarding  these 
requirements  should  be  directed  to  the 
Office  of  Management  arxl  Budget, 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  USDA.  room 
3201.  NEOB.  Washington.  DC  20503. 

Background 

REA  provides  long-term  low  interest 
rate  loans  to  eligible  borrowers  for  the 
purpose  of  furnishing  and  improving 
electric  and  telephone  service  tn  rani  , 
areas.  The  notes  evidencing  such  loans 
bear  interest  at  either  two  or  five 
percent  The  notes,  as  well  as  the 
proceeds  from  the  sale,  assignment  or 
prepayment  of  the  notes  are  assets  of 
the  Rural  Electrification  and  Telephone 
Revolving  Fund  (Tund^  to  be  used  for 
such  purposes  as  are  permitted  by  the 
Act  Section.2387  of  Pubbc  Law  101-624, 
enacted  November  28, 1990,  amended 
the  Act  by  adding  section  306B(b)  which 
provides  that  an  REA  loan  may  bis 
prepaid  by  certain  electric  borrowers  at 
the  lesser  of  the  outstanding  principal 
balance  due  on  such  loan  or  the  loan's 
present  value  discounted  from  the  face 
value  at  mattirity  at  a  rate  set  by  the 
Admirtistrator  (Discounted  Present 
Value).  These  borrowers  are  defined  as 
electrical  organizations  resulting  from  a 
merger  or  consolidation  between  a 
borrower  and  an  organization  which, 
prior  to  October  1, 1987,  prepaid  its 
direct  or  imured  loans  puranant  to 
section  30eB(a).  There  were  29  elettrk 
borrowers  that  prepaid  their  direct  and/ 
or  insured  loans  uitder  section  906B(a). 
and  these  borrowers  are  listed  in 
appendix  A  to  subpart  E 

This  regulation  will  implement  section 
306B(b),  establishing  terms  and 
conditions  of  prepayment  The  formula 
to  determine  the  Discoimted  Present 
Value  of  the  notes  uses,  as  the  discount 
rate,  the  current  cost  of  funds  to  the  U.S. 
Treasury.  This  rate  will  be  based  on 
market  yields  and  estimated  for 
comparable  matiiriti'es.  Among  the  terms 
and  conditions  of  prepaj'ment  an  the 
following: 

(a)  The  borrower  must  be  current  on 
all  payments  due  on  its  outstanding  REA 
Notes  and  all  other  payment  obhgationa 
owed  to  REA. 

(b)  The  borrower  must  agree  to 
prepay  all  of  its  outstanding  REA  Notes. 
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(c)  The  borrower  must  identify  the 
source  of  financing  that  will  be  used  to 
reHnance  its  outstanding  REA  notes. 
The  borrower  must  certify  in  writing 
whether  the  Tmancing  will  be  tax 
exempt;  and,  if  so,  shall  furnish  all 
information  on  the  financing  sufficient 
to  enable  REA  to  adjust  the  discount  to 
the  equivalent  to  fully  taxable  financing. 

(d)  The  borrower  must  have  expended 
all  funds  advanced  on  account  of  the 
REA  Notes  for  the  purposes  for  which 
such  funds  were  advanced  or  have 
repaid  REA  for  all  unexpended  funds. 

(e)  The  borrower  must  agree  to  a 
rescission  of  the  unadvanced  balance  of 
the  REA  Notes,  outstanding  as  of  the 
date  of  its  application  for  prepayment. 

(f)  The  borrower  must  agree  that  the 
borrower,  its  successors  and  assigns, 
shall  pay  to  the  Government,  as  a 
condition  of  receiving  additional  loans 
or  loan  guarantees  pursuant  to  titles  I 
and  in  of  the  Act,  an  amount  equal  to 
the  aggregate  of  the  difference  with 
respect  to  each  of  the  REA  Notes 
between  (1]  the  amount  outstanding  on 
the  REA  Note  and  (2)  the  Discounted 
Present  Value  of  the  prepaid  REA  Note; 
with  interest  accruing  quarterly.  The 
interest  rates  shall  be  the  rates  provided 
in  the  respective  REA  Notes. 

(g)  If  the  borrower  is  a  party  to  a 
wholesale  power  contract  with  a  power 
supplier  fmanced  pursuant  to  the  Act, 
the  borrower  must  provide  the 
Administrator  with  such  assurances  as 
the  Administrator  may  request  that  it 
will  meet  its  obligations  to  the  power 
supplier. 

Comments 

In  the  proposed  rule,  published  on 
May  2. 1991  (56  FR  20147),  REA  invited 
interested  parties  to  file  comments  on  or 
before  June  3, 1991.  Pennsylvania  Rural 
Electric  Association  was  the  only 
respondent.  The  comments  were 
considered,  and  minor  language  changes 
were  made  in  the  text.  It  was  suggested 
that  REA  "require  that  a  borrower 
requesting  to  prepay  pursuant  to  this 
part,  prepay  at  par  value  any  REA  loan 
funds  advanced  after  November  28, 
1990,  the  date  of  enactment  of  section 
2387  of  Public  Law  101-624."  The 
Agency  does  not  view  itself  as  having 
the  discretion  to  require  such 
prepayment  at  par  value  under  section 
306B,  assuming  the  borrower  otherwise 
qualifies  under  subpart  E. 

Effective  Date 

Pursuant  to  5  U.S.C  553,  it  is  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  fmal  rule  for  30  days  after 


publication  in  the  Federal  Register.  If  the 
effective  date  were  so  postponed,  REA 
believes  that  one  or  more  borrowers 
could  be  precluded  from  making  the 
prepayments  otherwise  authorized  by 
section  306B(b]  of  the  Rural 
Electrification  Act  of  1936,  as  amended. 
This  would  occur  if  the  regulations  were 
to  become  effective  later  than  one  year 
after  the  effective  date  of  a  particular 
borrower's  merger.  Section  306B(b) 
provides  that  "Prepayments  by  a 
borrower  hereunder  shall  be  made  not 
later  than  one  year  after  the  merger, 
consolidation,  or  other  transaction." 
REA  also  believes  that  making  this 
regulation  effective  immediately  will  not 
be  prejudicial  to  borrowers'  interests  in 
any  way. 

List  of  Subjects  in  7  CFR  Part  1786 

Electric  power.  Federal  financing 
bank.  Loan  programs — communication. 
Loan  programs — energy.  Reporting  and 
recordkeeping  requirements,  Rural 
areas.  Telephone. 

For  the  reasons  set  out  in  the 
preamble,  REA  hereby  amends  7  CFR 
chapter  XVn,  part  1786  as  follows: 

1.  The  authority  citation  for  part  1786 
is  added  to  read  as  follows: 

Authority:  7  U.S.C.  goi-05Ob:  title  L  subtitle 
B,  Pub.  L  99-509:  Pub.  L  101-024. 104  Stat. 
4051:;  delegation  of  authority  by  the  Secretary 
of  Agriculture,  7  CFR  2.23,  delegation  of 
authority  by  the  Under  Secretary  for  Small 
Community  and  Rural  Development.  7  CFR 
2.72. 

Subpart  D— REA  Privatization 
Demonstration  Prepayment  Program 
for  the  State  of  Alaska 

2.  Subpart  D  is  amended  by  adding 
and  reserving  §§  1786.87-1786.94. 

3.  A  new  subpart  E  is  added  to  part 
1786  to  read  as  follows: 

Sut>part  E— Discounted  Prepayments  on 
REA  Notes  In  ttte  Event  of  a  Merger  of 
Certain  REA  Electric  Borrowers 


Sec 

1786.95 

Purpose. 

1788.96 

Definitions. 

1786.97 

Prepayment. 

1786.98 

Discounted  present  value. 

1786.99 

Eligibility  criteria. 

178&1(X) 

'  Application  procedure. 

1786.101 

Approval  of  application. 

1786.102 

Prepayment  agreement 

1786.103 

Security. 

1786.104 

Loan  fund  audit. 

1786.105 

Closing. 

1786.106 

Other  prepayments. 

Appendix  A  to  Subpart  E  of  Part  1786— 
Listing  of  Eligible  Borrowers 

Appendix  B  to  Subpart  E  of  Part  1786— 
Federal  Reserve  Ststisticai  Release 

Subpart  E— Discounted  Prepayments 
on  REA  Notes  In  the  Event  of  a  Merger 
of  Certain  REA  Electric  Borrowers 

{1786.95    Purpose. 

This  subpart  sets  forth  the  policies 
and  procedures  of  REA  whereby  certain 
electric  borrowers  may  prepay 
outstanding  REA  Notes  at  the 
Discounted  Present  Value  of  the  REA 
Notes  with  private  financing. 

§1786.96    Definitions. 

As  used  in  this  subpart: 

Act  means  the  Rural  Electrification 
Act  of  1936,  as  amended  (7  U.S.C.  901  et 
seq.). 

Administrator  means  the 
Administrator  of  REA. 

Consolidation  means: 

(1)  The  combination,  pursuant  to  state 
law,  of  two  or  more  borrower  or 
nonborrower  organizations  into  a  new 
successor  organization  that  takes  over 
the  assets  and  assumes  the  liabilities  of 
those  organizations;  or 

(2)  Any  other  transaction  including  an 
acquisition  which  has  substantially  the 
same  effect. 

Discounted  Present  Value  shall  have 
the  meaning  specified  in  S  1786.98. 

Fund  means  the  Rural  Electrification 
and  Telephone  Revolving  Fund  pursuant 
to  the  Act. 

Merger  means: 

(1)  The  combination,  pursuant  to  state 
law,  of  two  or  more  borrower  or 
nonborrower  organizations  into  an 
existing  survivor  organization  that  takes 
over  the  assets  and  assumes  the 
liabilities  of  the  merged  organizations: 
or 

(2)  Any  other  transaction  including  an 
acquisition  which  has  substantially  the 
same  effect. 

REA  means  the  Rural  Electnfication 
Administration,  an  agency  of  the  United 
States  Department  of  Agriculture. 

REA  Loan  Agreement  means  the 
agreement  between  the  borrower  and 
REA  providing  for  loans  pursuant  to  the 
Act 

REA  Notes  means  those  notes,  bonds 
or  other  obligations  evidencing 
indebtedness  created  by  loans  made  or 
guaranteed  by  REA  pursuant  to  titles  I 
and  m  of  the  Act  (7  U.S.C  901-940). 

S1786J7    Prepeyment 

There  were  29  former  REA  electric 
borrowers  that  prepaid  their  direct  or 
insured  loans  under  section  306B(a)  of 
the  Act  prior  to  October  1, 1987.  (See 


Federal  Regjste 

subpart  C  of  this  part.)  These  b 
are  listed  in  appendix  A  to  sub 
this  part.  Any  REA  electric  bor 
which  is  the  result  of  a  merger 
consolidation  involving  any  of 
former  borrowers  and  a  borrov 
outstanding  Notes  may,  after  n 
requirements  of  this  subpart,  pi 
outstanding  REA  Notes  issued 
assumed  by  the  borrower  upon 
the  lesser  of  the  outstanding  bt 
the  Discounted  Present  Value, 
prepayment  must  be  made  not 
one  year  after  the  effective  dat 
merger  or  consolidation. 

$1786.98    Discounted  preeent  VI 

(a)  The  Discounted  Present  \ 
shall  be  calculated  by  REA  bef 
prepayment  is  made  by  summij 
present  values  of  all  remaining 
payments  on  all  outstanding  nc 
according  to  the  following  form 
compute  the  discounted  presen 
each  note  and  adjusting  as  hen 
after  provided  for  tax  exempt  f 


Where: 

Pk= Total  payment.  Including  tnten 
the  k*  payment  date  following 
prepayment  date. 

n  =  Total  number  of  remaining  payi 

l=The  discount  rate  applied  to  eai 
transaction  will  be  ascertainet 
data  specified  in  the  "Federal 
Statistical  Release"  which  is  p 
each  Monday.  (See  Appendix 
Subpart  E  of  this  Part.)  The  sp 
discount  rate  will  be  the  disco 
specified  in  the  Treasury  Con 
Maturities"  section  of  this  pub 
eight  working  days  prior  to  the 
applying  the  discount  rate,  the 
Treasury  rate  will  be  used  for 
with  a  remaining  term  of  less  t 
years;  the  2-year  Treasury  rate 
with  maturities  between  2  and 
the  3-year  Treasury  rate  for  all 
maturities  between  5  and  7  yea 
year  Treasury  rate  for  all  notes 
maturities  between  7  and  10  ye 
10-year  Treasury  rate  for  all  no 
maturities  between  10  and  30  y 
the  30-year  Treasury  rate  for  el 
with  maturities  longer  than  30  ] 

Dl|=Number  of  days  In  the  i«*  payr 
period  that  are  in  a  non-leap  ye 
day  year). 

D2|'- Number  of  days  to  the  1**  payr 
period  that  are  in  a  leap  year  (3 
year). 

(b)  Notwithstanding  paragrap 
this  section,  in  the  event  that  thi 
borrower  shall  elect  to  prepay  u 
exempt  fmancing,  the  calculatio 
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e  Federal  Register.  If  the 

;re  90  postponed,  REA 
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Appendix  A  to  Subpart  E  of  Part  1786— 
Listing  of  Eligible  Borrower* 

Appendix  B  to  Subpart  E  of  Part  1786— 
Federal  Reserve  Statistical  Release 

Subpart  E— Discounted  Prepayments 
on  REA  Notes  in  the  Event  of  a  Merger 
of  Certain  REA  Electric  Borrowers 

$1786.95    Purpose. 

This  subpart  sets  forth  the  policies 
and  procedures  of  REA  whereby  certain 
electric  borrowers  may  prepay 
outstanding  REA  Notes  at  the 
Discounted  Present  Value  of  the  REA 
Notes  with  private  financing. 

91786.96  Deflnttlons. 

As  used  in  this  subpart: 

Act  means  the  Rural  Electrification 
Act  of  1936,  as  amended  (7  U.S.C.  901  et 
seqj. 

Administrator  means  the 
Administrator  of  REA. 

Consolidation  means: 

(1)  The  combination,  pursuant  to  state 
law,  of  two  or  more  borrower  or 
nonborrower  organizations  into  a  new 
successor  organization  that  takes  over 
the  assets  and  assumes  the  liabilities  of 
those  organizations;  or 

(2]  Any  other  transaction  including  an 
acquisition  which  has  substantially  the 
same  effect. 

Discounted  Present  Value  shall  have 
the  meaning  specified  in  S  1786.98. 

Fund  means  the  Rural  Electrification 
and  Telephone  Revolving  Fund  pursuant 
to  the  Act. 

Merger  means: 

(1)  The  combination,  pursuant  to  state 
law,  of  two  or  more  borrower  or 
nonborrower  organizations  into  an 
existing  survivor  organization  that  takes 
over  the  assets  and  assumes  the 
liabilities  of  the  merged  organizations; 
or 

(2)  Any  other  transaction  Including  an 
acquisition  which  has  substantially  the 
same  effect 

REA  means  the  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  Agriculture. 

REA  Loan  Agreement  means  the 
agreement  between  the  borrower  and 
REA  providing  for  loans  pursuant  to  the 
Act 

REA  Notes  means  those  notes,  bonds 
or  other  obligations  evidencing 
indebtedness  created  by  loans  made  or 
guaranteed  by  REA  pursuant  to  titles  I 
and  UI  of  the  Act  (7  U.S.C  901-940). 

91786.97  Prepayment 

There  were  29  former  REA  electric 
borrowers  that  prepaid  their  direct  or 
insured  loans  under  section  306B(a)  of 
the  Act  prior  to  October  1, 1987.  (See 


subpart  C  of  this  part)  These  borrowers 
are  listed  in  appendix  A  to  subpart  E  of 
this  part.  Any  REA  electric  borrower 
which  is  the  result  of  a  merger  or 
consolidation  involving  any  of  these  29 
former  borrowers  and  a  borrower  with 
outstanding  Notes  may,  after  meeting  all 
requirements  of  this  subpart,  prepay  all 
outstanding  REA  Notes  issued  or 
assumed  by  the  borrower  upon  paying 
the  lesser  of  the  outstanding  balance  or 
the  Discounted  Present  Value.  Such 
prepayment  must  be  made  not  later  than 
one  year  after  the  effective  date  of  the 
merger  or  consolidation. 

9  1786.96    DIacounted  present  value, 
(a)  The  Discounted  Present  Value 
shall  be  calculated  by  REA  before 
prepayment  is  made  by  summing  the 
present  values  of  all  remaining 
payments  on  all  outstanding  notes 
according  to  the  following  formula  to 
compute  the  discounted  present  value  of 
each  note  and  adjusting  as  here  and 
after  provided  for  tax  exempt  financing. 


Prncnt  vslu* . 


Whenr. 


[io«  (. 


SGS 


02. 
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Pk= Total  payment  including  interest  due  on 
the  k*  payment  date  following  the 
prepayment  date. 

n= Total  number  of  remaining  payment  dates. 

I=The  discount  rate  applied  to  each 

transaction  will  be  ascertained  by  using 
data  specified  in  the  "Federal  Reserve 
Stalistical  Release"  which  is  published 
each  Monday.  (See  Appendix  B  to 
Subpart  E  of  this  Part.)  The  specific 
discount  rate  will  be  the  discount  rate(s) 
specified  In  the  "Treasury  Constant 
Maturities"  section  of  this  publication 
eight  working  days  prior  to  the  closing.  In 
applying  the  disoHint  rate,  the  1-year 
Treasury  rate  will  be  used  for  all  notes 
with  a  remaining  term  of  less  than  2 
years;  the  2-year  Treasury  rate  for  notes 
with  matwtties  between  2  and  3  years; 
the  3-year  Treasury  rate  for  all  notes  with 
maturities  between  5  and  7  years;  the  7- 
year  Treasury  rate  for  all  notes  with 
maturities  between  7  and  10  years;  the 
10-year  Treasury  rate  for  all  notes  with 
maturities  between  10  and  30  years;  and 
the  30-year  Treasury  rate  for  ell  notes 
with  maturities  longer  than  30  years. 

Dli  =  Number  of  days  In  the  i»*  payment 
period  that  are  in  a  non-leap  year  (365 
day  year). 

D2,o  Number  of  days  In  the  i*  payment 
period  thai  are  in  a  leap  year  (366  day 
year). 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  in  the  event  that  the 
borrower  shall  elect  to  prepay  using  tax 
exempt  financing,  the  calculation  of  the 


Discounted  Present  Value  shaU  be 
adjusted  to  make  the  discount  the 
equivalent  of  fully  taxable  finaitdng. 

91786.99    EltglHRty  crttarta. 

To  be  eligible  to  prepay  REA  Notes  st 
the  Discounted  Present  Value,  a 
borrower  must  comply  with  the 
following  criteria: 

(a)  The  borrower  must  be  current  on 
all  payments  due  on  Its  outstanding  REA 
Notes  and  all  other  payment  obligations 
owed  to  REA; 

(b)  The  borrower  must  agree  to 
prepay  all  of  its  outstanding  REA  Notes; 

(c)  The  borrower  must  identify  the 
source  of  financing  that  %vill  be  used 
directly  or  indirectly  to  refinance  Its 
outstanding  REA  Notes.  The  borrower 
must  certify  in  writing  whether  such 
financing  will  be  tax  exempt  and.  if  so, 
shall  furnish  all  information  on  the 
financing  as  REA  may  request  to  enable 
REA  to  adjust  the  discoimt  to  the 
equivalent  to  fully  taxable  financing: 

(d)  The  borrower  must  have  expended 
all  funds  advanced  on  account  of  the 
REA  Notes  for  the  purposes  for  which 
suc^  funds  were  advanced  or  repaid 
REA  for  all  unexpended  funds; 

(e)  The  borrower  must  agree  to  a 
rescission  of  the  unadvanced  balance  of 
any  REA  Notes  outstanding  as  of  the 
date  of  its  application  for  prepayment; 

(f)  The  borrower  must  agree  that  the 
borrower,  its  successors  and  assigns, 
shall  pay  to  the  Government  as  a 
condition  of  receiving  additional  loans 
or  loan  guarantees  pursuant  to  titles  I 
and  in  of  the  Act,  an  amount  equal  to 
the  aggregate  of  the  difference  with 
respect  to  each  of  the  REA  Notes 
between  the  amount  outstanding  on  the 
REA  Note  and  the  Discounted  Ftesent 
Value  of  the  REA  Note  upon 
prepayment  with  interest  accruing 
quarteriy;  the  interest  rates  shall  be  the 
rates  provided  in  the  respective  Notes; 
and 

(g)  If  the  borrower  is  a  party  to  a 
wholesale  power  contract  with  a  power 
supplier  financed  pursuant  to  the  Act 
the  borrower  must  provide  the 
Administrator  with  such  assurances  as 
the  Administrator  may  request  that  it 
will  meet  its  obligations  to  the  power 
supplier.  The  borrower  must  also 
specifically  agree  to  the  following 
limitation:  The  borrower  agrees  that  for 
so  long  as  the  Wholesale  Power 
Contract  shall  be  in  effect  between  the 
borrower  and  the  power  supplier,  the 
borrower  will  not  without  the  approval 
in  writing  of  the  power  supplier  and  the 
Administrator,  take  or  suffer  to  be  taken 
any  steps  for  reorganization  or  to 
consolidate  with  or  merge  into  any 
corporation  or  any  other  public  power 


district  or  to  sell,  lease  or  transfw  (or 
make  any  agreement  therefor)  all  or  a 
substantial  portion  of  its  assets,  whether 
now  owned  or  hereafter  scquired. 
Notwithstanding  the  foregoing,  the 
borrower  may  take  or  suffer  to  \x  taken 
any  steps  for  reorganization  or  to 
consoUdate  with  or  merge  into  any 
corporation  ot  any  other  public  power 
district  or  to  sell  lease  or  transfer  (or 
make  any  agreement  therefor)  all  or  a 
substantial  portion  of  its  assets,  whether 
now  owned  or  hereafter  acquired,  so 
long  as  the  borrower  shall  pay  sudi 
portion  of  the  outstanding  indebtedness 
evidenced  by  the  power  suppher's  Notes 
at  the  time  outstanding  as  shall  be 
determined  by  the  power  supplier  with 
the  prior  written  consent  of  the 
Administrator  and  shall  otherwise 
comply  with  such  reasonable  terms  and 
conditions  as  the  Administrator  arid  the 
Power  Supplier  shall  require. 

91786.100  Application  procedure. 

Any  borrower  seddng  to  prepay  its 

REA  Notes  under  this  Subpart  should 
apply  to  the  appropriate  REA  Area 
Elirector  not  less  than  60  days  prior  to 
one  year  after  the  effective  date  of  the 
merger  or  consolidation  by  submitting: 

(a)  A  board  resolution  that: 
(1)  Requests  approval  of  the 

prepayment  of  the  borrower's 
outstanding  REA  Notes: 

(2j  States  the  intent  of  the  borrower  to 
comply  with  all  eligibility  criteria  set 
forth  in  9  1786.99  of  this  subpart  and 

(3)  Identifies  the  source  of  financing. 

(b)  A  Hst  of  all  REA  Notes  together 
with  the  outstanding  amount  on  such 
notes. 

(c)  An  (pinion  of  counsel  ss  to  the 
effective  date  of  the  merger  or 
consolidation. 

(d)  Such  additional  information  as  the 
Administrator  will  request 

91786.101  Approval  Of  appticaflon. 

The  applications  will  be  reviewed 
and,  if  satisfactory,  approved.  Closing 
will  be  scheduled  upon  spproval. 

9  1786.102    Prepayment  agreement 

Upon  approving  an  application  for 
prepayment  under  this  subpart  the 
Administrator  shall  notify  the  borrower 
and  deliver  to  the  borrower  for  its 
execution  a  prepayment  agreement 
which  shall  set  forth  and  provide; 

(a)  The  REA  Notes  to  be  prepaid  and 
when  the  Discounted  Present  Value  will 
be  calculated. 

(b)  The  place,  date  and  conditions  for 
closing. 

(c)  Agreement  that  the  unadvanced 
balance  of  REA  Notes  shall  be 
rescinded. 
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(d)  Agreement  that  the  t>orrower.  or 
its  successors  or  assigns,  shall  pay  to 
the  Government,  as  a  condition  of 
receiving  additional  loans  or  loan 
guarantees  pursuant  to  titles  I  and  III  of 
the  Act,  an  amount  equal  to  the 
aggregate  of  the  difference  with  respect 
to  each  of  the  REA  Notes  between  the 
amount  outstanding  on  the  REA  Note 
and  the  Discounted  Present  Value  of  the 
prepaid  REA  Note;  with  interest 
accruing  quarterly.  The  interest  rates 
shall  be  the  rates  provided  in  the 
respective  REA  Notes. 

(e)  Assurances  that  the  borrower  will 
meet  its  obligations  to  any  power 
supplier  Tuianced  pursuant  to  the  Act. 

(f)  Such  other  terms  and  conditions  as 
the  Administrator  deems  appropriate. 

§1786.103    Security. 

If,  after  prepayment  of  REA  Notes,  the 
Government  should  continue  to  hold 
liens  on  the  borrower's  property,  the 
Administrator  of  REA  will  consider  a 
request  for  the  accommodation  of  such 
liens  for  the  purpose  of  providing 
security  for  loans  the  proceeds  of  which 
were  used  to  prepay  REA  Notes.  Such 
lien  accommodations  shall  be  limited  in 
amount  to  the  Discounted  Present  Value 
of  the  REA  Notes  plus  such  costs,  as  the 
Administrator  shall  determine  to  be 
reasonable,  incurred  by  the  borrower  in 
obtaining  such  loans. 

S  1786.104    Loan  fund  audtt. 

REA  shall  have  the  right  to  audit 
within  6  months  of  closing,  transactions 
involving  the  REA  construction  fund 
established  and  maintained  by.the 
borrower  pursuant  to  the  terms  of  the 
REA  Loan  Agreement  and  to  inspect  all 
books,  records,  accoimts  and  other 
documents  and  papers  of  the  borrower. 
Should  REA  determine  that  the 
borrower  has  made  disbursements  of 
funds  advanced  pursuant  to  REA  Notes 
which  do  not  comply  with  the 
requirements  of  the  REA  Loan 
Agreement,  the  borrower  shall  be 
required  to  pay  the  Government  an 
amount  equal  to  the  difference  between 


the  amount  which  the  borrower  prepaid 
on  such  REA  Notes  evidencing  REA 
loans  funds  which  were  improperly 
disbursed  and  the  amount  which  the 
borrower  would  otherwise  have  been 
required  to  return  to  the  Government  as 
a  result  of  noncompliance  if  the 
borrower  had  not  prepaid  such  REA 
Notes.  (See  7  CFR  part  1721,  Post-Loan 
Policies  and  Procedures  for  Insured 
Electric  Loans.) 

§1786.105    Closing. 

(a)  The  borrower  shall  be  responsible 
for  obtaining  all  approvals  necessary  to 
consummate  the  transaction  as  required 
by  the  prepayment  agreement,  including 
such  approvals  as  may  be  required  by 
regulatory  bodies  and  other  lenders. 

(b)  The  REA  Notes  shall  be  prepaid  at 
a  closing  to  be  held  in  accordance  with 
the  prepayment  agreement.  REA  shall 
designate  the  date  of  closing  which  in  no 
event  shall  be  later  than  one  year  after 
the  effective  date  of  the  merger  or 
consolidation.  At  closing,  in  addition  to 
paying  all  current  interest  due  on  the 
date  of  prepayment,  a  borrower  shall 
prepay  the  REA  Notes  by  paying  to  the 
Government  an  amount  equal  to  the 
lesser  of  the  outstanding  balance  or  the 
Discounted  Present  Value  of  the  REA 
Notes.  The  closing  shall  otherwise  be 
conducted  as  prescribed  in  the 
prepayment  agreement. 

S  1786.106    Ottter  prepayment*. 

REA  loan  documentation  generally 
permits  borrowers  to  prepay  REA  Notes 
by  paying  the  outstanding  balance  due 
thereon.  Nothing  in  this  subpart  shall 
prohibit  any  borrower  from  prepaying 
its  outstanding  REA  Notes  in 
accordance  with  the  terms  thereof.  The 
provisions  of  this  subpart  shall  not  be 
applicable  to  such  prepayment. 

Appendix  A  to  Subpart  E  of  Fart  1786— 
Listing  of  Eligible  Borrowers 


State 


Borrower  name  and  address 


State 


Borrower  name  and  address 


Cokxado.- „  Colorado-Ute 

Montrose. 


Electric  Assn.  Inc. 


Florida Lee  County   Electric   Coop.   Inc., 

Nortti  Fori  Myers. 
Indiana — Clarlc  County  Rural  Elec.  Memb. 

Corp.,  SellerstMjrg. 
Louisiana Beauregard    Electric    Cooperative, 

Inc.,  Oeridder. 
Missouri Culvre  River  Electric  Cooperative, 

Inc.,  Troy. 
Netxaska. Roosevelt    Put)lic    Power    District 

Mitchell. 
Netxaska...- Howard  Greely  Rural  PuWk:  Power 

Dist.,  St  Paul. 
Nebraska..- Cuming  County  PuWk:  Power  Dis- 
trict West  Point 
Nebraska. York  County  Rural  PubHc  Power 

District  York. 
Nebraska —  Elkhom  Rural  PuWk:  Power  Distftat 

Battle  Creek. 
Nebraska. Southern  Nebraska  Rural  P  P  D., 

Grand  Island. 
Nebraska McCook     Puble     Power    District 

McCook. 
Nebraska Nwbrara    Valley    Electric    Memb. 

Corp..  O'Neill. 
Nebraska Comhusker  PuWk:  Power  District 

Columbus. 
Nebraska Custer     Public     Power     District 

Broken  Bow. 
NetxBska. Nonhwest     Rural     Publk;     Power 

Dist,  Hay  Springs. 
Nebraska. Southwest   PuWk:   Power   District 

Palisade. 
Nebraska. Loup  Valleys  Rural  Public  Power 

District  Ord. 
Nebraska South  Central   Publk:  Power  Ds- 

trict  Nelson. 

Oklahoma Peoples'  Electric  Cooperative.  Ada 

Texas. Deaf  Smith  County  Electric  Coop. 

Inc.,  Hereford. 
Texas _ Pedemales    Electric    Coop.    Inc., 

Johrtson  City. 
Texas.. Bandera  Electric  Cooperative,  Inc., 

Bandera. 
Texas Guadalupe  Valley  Electric  Coop., 

Irx:.,  Gonzales. 
Texas _ Bluebonnet    Electric    Cooperative, 

Inc.,  Giddings. 
Texas. Cap    Rock    Electric    Cooperative. 

Inc.  Stanton. 
Texas San  Bernard  Electric  Cooperative, 

Inc.,  BeNvHIe. 
Washington Inland   Power  A   Light  Company, 

Spokane. 
Washington Pub.  Llttl  Dist  No.  1  Grays  Harbor 

Co.,  Aberdeea 


Appendix  B  to  Subpart  E  of  Fart  178fr— 
Federal  Reserve  Statistical  Release 


These  data  are  released  eaci 
3206. 


For  Immediate  release  Pebrw 


kistruments 


Federal  Funds  (effective) '  •  • .-. 

Commercial  paper *** 

1-Month 

3-Month... 

6-Month .._ 

Finance  paper  placed  directly  •*  • 

1-Monlh... 

3-Month... 

6-Month.. _ 

Bankers  acceptances  (top  rated)  *  *  ' 

3-Monih .„.._, 

6-Month 

COS  (secondary  market) '  ■ 

1  -Month _ 

3-Month „ 

6-Month  „_ 

Eurodollar  deposits  (London)  •  • 

1-Month  „. _ 

3-Month... .. «., ..«.—.. 

6.Month... 

Bank  prime  loan  •  *  ">.._ 

Discoum  window  bonowing  •  ' ' 

U.S.  Government  securities 
Treasury  blls 
Auction  average  '  *  '» 

3-Month 

6-Month 

1  -Year 

AuctHXi  average  (investment)  '• 

3-Month „ 

6-Mon1h 

Secondary  market  *  * 

3-Mon«i 

6-Mon1h 

1-Year.„ _ 

Treasury  Corwtant  maturities  ■■ 

1  -Year 

2-Ye*.. 

3-Year 

6-Year 

7- Year 

1 0-Year ZS 

30-Year „. 

Composite 

Over  10  years  (hxig-term)  »♦ 

Corporate  bonds 
Moody's  Seasoned 

AAA. .u., 

BAA 

A-Uti«ty  »» . 

State  and  kscal  bonds  >• 

Conventonal  mortgages  " .™. 

Footrwlps: 

'  The  daity  effective  federal  funds 

'Weekly  figures  are  averages  o 

•  Annuaiized  using  a  360-day  year 

•  Quoted  on  a  discount  baas 

'  An  average  ol  o«enng  rales  on  i 

•  An  average  of  offenng  rates  on  i 
'  Representative  ckjsing  yieWs  for 

•  An  average  of  dealer  oMenng  rai 

•  BkJ  rates  tor  Eurodollar  doposits 
">  Orte  of  several  t>ase  rates  usee 
' '  Rate  for  tfie  Federal  Reserve  B 
"  Auctksn  date  for  daily  data.  we« 
'*  YieWs  on  actively  traded  issues 
'*  Unweighted  average  of  rates 
■'Estimate  ol  the  yield  on  a 
'•  Bond  buyer  Index,  general  otihc 
"  Contract  mteresl  rates  on  comr 
Note:  Weekly  and  monthly  figures 


Yields  on  Treasury  securitiet 
relates  the  yield  on  a  security  tc 
over-the-counter  market.  These 
securities  dealers  to  the  Pedera 
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nount  equal  to  the 
anding  balance  or  the 
It  Value  of  the  REA 
;  shall  otherwise  be 
cribed  in  the 
ment. 

KepaynMnts. 

Dentation  generally 
1  to  prepay  REA  Notes 
standing  balance  due 
n  this  subpart  shall 
iwer  from  prepaying 
A  Notes  in 
he  terms  thereof.  The 
subpart  shall  not  be 
prepayment. 

bpart  E  of  Part  1786— 
Borrowers 

frower  name  and  address 


ido^Jte 
itrose. 


Electric  Assa,  Inc., 


State 


Borrower  name  and  address 


Florida _ Lee   County   Electric   Coop.    Inc.. 

Nortti  Fort  Myers. 
Indiana Oark  County  Rural  Elec.   Memb. 

Corp.,  Sellerstxirg. 
Louisiana Beauregard    Electric    Cooperative, 

Inc.,  Deridder. 
Missouri.- Culvre  River  Electric  Cooperative, 

Inc.,  Troy. 
Nebraska Roosevelt    Public    Power    DtstrJct 

Mitchell. 
Nebraska..... Howard  Greely  Rural  PuWk:  Power 

Dist,  St  Paul. 
Nebraska..- Cuming  County  Public  Power  Dis- 
trict, West  Point 
Nebraska. York  County  Rural  PuWk:  Power 

District  Yotk. 
Nebraska Elkhom  Rural  Public  Power  District 

Battle  Creek. 
Nebraska. Southern  Nebraska  Rural  P  P  D., 

Grand  Island. 
Nebraska. McCook     Public     Power    District 

McCook. 
Nebraska Nk)brara    Valley    Electric    Memb. 

Corp.,  O'Neill. 
Nebraska Comhusker  PuWk:  Power  District 

Columtxjs. 
Nebraska Custer     Public     Power     District 

Broken  Bow. 
Nebraska. Northwest     Rural     PuWk;     Power 

Dist,  Hay  Springs. 
Nebraska. Southwest   Publk:   Power   District 

Palisade. 
Nebraska. Loup  Valleys  Rural  Publk;  Power 

District  Ord. 
Nebraska South  Central  PubHc  Power  Dis- 
trict Nelson. 

Oklahoma Peoples'  Electric  Cooperative,  Ada 

Texas Deaf  Smith  County  Electric  Coop. 

Inc.,  Hereford. 
Texas - Pedemales    Electric    Coop.    Inc., 

Johnson  City. 
Texas. Bandera  Electric  Cooperative,  Inc., 

Bandera. 
Texas Guadahjpe  Valley  Electric  Coop., 

Irx:.,  Gonzales 
Texas ~ Bhjebonnet    Electric    Cooperative, 

Inc..  Giddings. 
Texas. _.. Cap    Hock    Electric    Cooperative. 

Inc.  Stanton. 
Texas San  Bernard  Electric  Cooperative, 

Inc.,  BenvHIe. 
Washington Inland   Power  A   Light  Company, 

Spokane. 
Washington Pub.  Utit  Dist  No.  1  Grays  Harbor 

Co.,  Aberdeen. 


Appendix  B  to  Subpart  E  of  Part  1786 — 
Federal  Reserve  Statistical  Release 
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Federal  Reaerve  Sutiatica]  Release 

These  data  are  released  each  Monday.  The  availability  of  the  release  will  be  announced  when  the  infonnatkm  it  available,  on  '2021  462- 
3206.  L  . 


For  Immediate  release  February  4, 1991. 


H.  15  (519) 

Selected  Interest  Ratf*; 

[YieMs  In  peroem  par  annum] 


Instruments 


Federal  Funds  (eftoclive)  >  •  ». 

Commercial  paper '*  * 

1  -Month „.. 

3-Month... 

6-Month 


Finance  paper  placed  directly  •  «  • 
1  -Month 


3-Month 

6-Month 

Bankers  acceptances  (top  rated)  **'' 

3-Month.... „ 

6-Month 

COS  (secondary  maifcet) '  ■ 

1 -Month. 

3-Month.. 

6-Month.. 


Eurodollar  deposits  (London)  •  • 
1  -Month 


3-Month..... 
6-Month 


Bank  prime  loan  *  •  "> 

Discount  window  borrowing  *>■ . 
U.S.  Government  securities 
Treasury  blls 
Auction  average  •  «  '» 

3-Month 

6-Month 

1-Year „, 


Auctk>n  average  (investnnent)  ■■ 

3-Month _ „ 

6-Month __ 

Secondary  market  *  * 

3-Mon1h 

6-Mon1h  ..„ 

1  -Year.. 

Treasury  Constant  maturities  ■• 

1-Yew 

2-Ye».. 

3-Ye*^ 

6-Ye*- 

7-Year 


1 0- Year 

30-Ye» 

Composite 
Over  10  years  (kxig-term)  •♦. 
Corporate  bonds 
Moody's  Seasoned 

AAA. 

BAA 


A-UtHity  •» 

State  and  kx»l  bonds  ■* .. 
Cortventional  mortgages ' 


1901JMI. 
28 


7.81 

8.88 
8.82 
6J7 

8.78 
8.75 
8.53 

8.80 
8.67 

8.78 
804 
8.95 

681 
6.94 
7.00 
9.50 
8.50 


8.22 
8.28 


6.41 
6.58 

6.25 
6.26 
6.24 

6.64 
7.12 
7.38 
7.87 
7.93 
8.06 
8.23 

8.29 


9.03 
10.43 


igeijwi 

29 


7.18 

6.98 
8.98 
6.91 

6.85 
6.83 
6.53 

6.82 
8.70 

8.86 
6.96 
6.96 

6.88 

7.08 
7.00 
9.50 
6.50 


6.22 
6.26 
6.20 

6.59 
7.10 
7.35 
7.64 
7.90 
8.05 
8.20 

8.28 


9.01 
10J7 


1991  Jan. 
30 


8.98 

6.95 
8.94 
8.88 

6.83 
6.83 
8.59 

8.77 
6.65 

6.67 
6.93 
6.95 

6.88 
7.00 
7.00 
9.50 
6.50 


6.20 
6.24 
6.17 

6.56 
7.07 
7.34 
7.64 
7.90 
8.05 
8.23 

6.29 


9.00 
10.35 


1991  Jan. 
31 


8.18 

6.99 
6.95 
6.88 

6.83 
8.78 
8.53 

6.68 
6.55 

6.82 
6.88 
6.88 

6.88 

8.94 
8.94 
9.50 
8.50 


6.19 
6.20 
8.13 

8.51 
7.05 
.7.30 
7.82 
7.89 
8.03 
8.21 

8.27 


8.99 
10.33 


7.00  ., 


1991  Fab. 
1 


8.30 

8.73 
8.67 
8.58 

6.55 

8.46 
8.19 

8.30 
8.15 

8.52 
6.51 
8.51 

8.88 
8.94 
8.94 
9.60 
8.00 


6.00 
5.97 
6.91 

8.27 
8.83 
7.10 
7.45 
7.75 
7.91 
&09 

8.15 


8.96 

10.24 

9.86 


9.56 


TNa 


7.46 

6.90 
8.89 
8.82 

8.78 
6.73 
6.47 

6.67 
8.54 

8.77 
6.84 
&86 

6.88 
8.96 
8.98 
9JB0 
6.50 


&22 

&28 


e.41 

tM 

8.17 
8.19 
6.13 

8.51 
7.03 
7.29 
7.80 
7.87 
8.02 
8.19 

8.25 


9.00 
10.34 
9.85 
7.00 
9.58 


6.88 

8.83 
8.82 
6.86 

6.68 
8.77 
6.55 

6.78 
6.63 

6.77 
8.94 
8.97 

6.81 
7.01 
7.04 
9J0 
6.50 


8.14 
8.21 


ej2 

6J0 

6.12 
8.20 
6.19 

6.58 

7.09 
7J5 
7.86 
7.92 
8.04 
8.22 

8.28 


9.05 
10.44 
9.80 
7.08 
9.81 


1991  Jan. 


8.91 

7.12 
7.10 
7.02 

6.95 
8.92 

8.58 

6.96 
8.84 

7.10 
7.17 
7.17 

7.13 
7i3 
7.23 
9.52 


6.30 
6.34 
8.22 

6.48 
6.64 

6.22 
6.28 
8.25 

6.64 
7.13 
7J8 
7.70 
7.97 
8.09 
8.27 

8J3 


9.04 
10.45 
9.83 
7.08 
9.64 


Footnotes: 


'  The  daiiy  effective  federal  funds  rate  is  a  wetgWed  average  of  rales  on  trades  through  NY  brokers. 

•Weekly  figures  are  averages  of  7  calendar  days  ending  on  Wednesday  of  the  current  week;  monthty  figures  inckjde  each  calendar  day  m 

*  AnniUllf7IWl  lioinn  »  IWLAitM  uaar  nr  hanL  tntaraal 


'  Annualized  using  a  360-day  year  or  biank  interest 
*  Quoted  on  a  discount  basis 


»  An  average  of  offenng  rales  on  commercial  paper  placed  by  several  leadkig  dealers  lor  firms  whose  bond  rating  la  AA  or  the  equlvalanL 

•  An  average  of  oHenng  rates  on  papef  directty  placeo  oy  finance  companies. 

'  Representative  dosing  yieWs  lor  acceptances  of  the  Highest  rated  money  center  banks. 

•  An  average  of  dealer  oftenng  rates  on  nationaify  traoed  certifkates  ot  deposit 

•  BkJ  rates  tor  Eurodollar  deposits  at  1 1  am  London  t;m6. 

"  One  of  several  base  rates  used  t)y  banks  to  pnce  (.hort-tenn  business  k>ans. 
■ '  Rate  tor  the  Federal  Reserve  Bar*  o(  New  York. 


"  Auctkxi  date  for  daily  data.  weeKty  and  r7x>nthiy  av rages  computed  on  an  issue-date  tiasis. 
'•  YieWa.on  actively  traded  issues  adjusted  to  constant  matur^es.  Source:  U.S.  Treasury 
>*UrNWl|hted  average  of  rates  on  all  outstanding  bonds  neither  due  nor  callable  in  less  than 
"Ealimla  of  the  yiekl  on  a  recently  offered,  A-rated  utility  bond  with  a  maturity  of  30 
'*Bondl  «yar  Index,  general  obligation,  20  years  to  rraturity,  mixed  quality;  Thursday  quotations. 
"Confcl  C I  inlarmt  rates  on  commitmerrts  for  fixed-rate  first  mortgages  Source  FHLMC. 
Note:  W  » ikly  and  monthly  figures  are  averages  of  business  days  unless  otherwise  noted. 


10  years.  Inchiding  one  very  low  yieldng  "fk>wer"  bond, 
years  and  call  protection  a   6  years;  Friday  quotations. 


Description  of  the  Treasury  Constant  Maturity  Series 

Yields  on  Treasury  securities  at  "constant  maturity"  are  interpolated  by  the  U.S.  Treasury  from  the  daily  yield  curve.  This  curve,  which 
relates  the  yield  on  a  security  to  its  Ume  to  maturity,  is  based  on  the  closing  market  bid  yields  on  actively  traded  Treasury  securities  in  the 
over-the-counter  market.  These  market  yields  arc  calculated  from  composites  of  quotations  reported  by  five  leading  US.  CJovemment 
aecurities  dealers  to  the  Federal  Reserve  Bank  of  New  York.  The  constant  maturity  yield  values  are  read  from  the  yield  curve  at  fixed 
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maturities,  currently  1,  2.  3,  5.  7.  la  and  30  years.  This  method  provides  a  yieW  for  a  10-year  maturity,  for  example,  even  if  no  outstanding 
security  has  exactly  10  yean  remaininji  to  maturity. 

Dated:  July  3. 1991. 

George  E.  Pratt 

Acting  Administrator,  Rural  Electrification  Administration. 
[FR  Doc.  91-18128  Filed  8-5-91;  8:45  am) 

8IUJMG  COOC  S410-1S-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  32 
(DocfcM  No.  91-«] 

National  Bank  Lending  Limit 

agency:  OITice  of  the  Comptroller  of  the 
Currency,  Treasury. 
action:  Final  rule. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (the  "OCC")  is 
amending  its  lending  limit  regulation.  12 
CFR  part  32.  by  adopting  a  revised 
version  of  a  temporary  rule  published  on 
June  24, 1988  (53  FR  23752).  This  final 
rule  states  that  a  legally  binding  written 
loan  commitment  qualifies  as  a  loan  and 
can  be  funded  during  its  entire  term, 
even  if  a  bank's  lending  limit 
subsequently  declines,  provided  that  the 
commitment,  when  combined  with  a 
borrower's  other  outstanding  loans  and 
unfunded  commitments  qualifying  as 
loans,  is  within  the  bank's  lending  limit 
at  the  time  the  commitment  is  made. 

The  final  rule  also  permits  a  bank  that 
has  reached  its  lending  limit  with 
respect  to  a  particular  borrower  through 
the  combination  of  outstanding  loans 
and  unfunded  commitments  qualifying 
as  loans,  to  make  a  subsequent  loan  to 
the  same  borrower  without  violating  the 
lending  limit.  If  the  bank  extends  such 
an  additional  loan  to  the  same  borrower 
in  excess  of  the  lending  limit,  the  rule 
provides  that  a  loan  commitment  which 
qualified  for  funding  as  a  loan 
automatically  will  be  disqualified  fi^m 
being  treated  as  a  loan,  and  will  revert 
to  being  treated  as  a  loan  commitment 
A  subsequent  loan  will  operate  to 
disqualify  the  entire  unfunded  portions 
of  prior  qualifying  loan  commitments  in 
reverse  chronological  order.  Disqualified 
commitments  need  not  be  included  in  a 
bank's  lending  limit  calculation  until 
funds  are  advanced. 

In  addition,  the  final  rule  provides 
that  the  OCC  will  not  take 
administrative  action  against  banks  for 
a  violation  of  12  U.S.C.  84  caused  by 
application  of  the  temporary  rule  to 
loans  and  extensions  of  credit  made 
from  the  date  the  temporary  rule 


became  effective  until  the  effective  date 
of  the  final  rule. 

The  final  rule  is  intended  to  provide 
appropriate  relief  to  banks  which  have 
suffered  a  decline  in  capital,  without 
imposing  tindue  constraints  on  the 
ability  of  all  national  banks  to  manage 
their  ordinary  lending  relationships  with 
borrowers. 

EFFECTIVE  DATE:  August  6, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Deborah  Katz,  Senior  Attorney.  Legal 
Advisory  Services  Division  (202)  874- 
5330;  or  WiUiam  C.  Kerr.  National  Bank 
Examiner.  Office  of  the  Chief  National 
Bank  Examiner  (202)  874-5070. 

Stn>l>LEMENTARY  INFORMATION: 
Background 

On  lune  24. 1988.  the  OCC  published  a 
temporary  nde  addressing  the  treatment 
of  loan  commitments  under  the  lending 
limit  applicable  to  national  banks  (53  FR 
23752).  The  temporary  rule  permitted  a 
bank  to  fully  fund  a  legally  binding 
written  loan  commitment  that  was 
within  the  bank's  lending  limit  when 
made,  as  though  it  were  a  loan  from  the 
date  of  execution,  even  if  the  bank's 
lending  limit  subsequently  declined 
during  the  original  term  of  the  loan 
commitment. 

Although  the  temporary  rule  was 
made  effective  on  publication,  the 
regulation  contained  a  90-day  comment 
period  that  closed  on  September  22, 
1988.  In  response  to  comments  objecting 
to  the  effect  of  the  temporary  rule  on 
banks  that  had  not  experienced  a 
decline  in  capital  an  amendment  was 
proposed.  See  54  FR  30054  (July  18, 
1980). 

Under  the  proposal,  a  bank  that  has 
reached  its  lending  limit  with  respect  to 
a  particular  borrower,  through  the 
combination  of  outstanding  loans  and 
unfunded  commitments  which  qualified 
as  loans,  would  be  permitted  to  extend 
additional  loans  to  that  borrower. 
However,  should  a  bank  choose  to 
extend  such  additional  loans  to  the 
borrower  in  an  amount  which  exceeds 
the  bank's  lending  limit,  the  bank  will  no 
longer  be  permitted  to  fully  fund  certain 
prior  loan  commitments  if  its  lending 
limit  declines.  These  loan  commitments 
may  be  funded  only  to  the  extent  that 
any  advance  under  the  commitment 


does  not  exceed  the  bank's  lending  limit 
on  the  date  of  funding. 

The  Final  Rule 

I 

To  achieve  the  fiexibility  desired,  the 
final  rule  retains  the  following 
provisions  initially  introduced  in  the 
temporary  rule:  A  legally  binding 
written  commitment  will  qualify  as  a 
loan  and  may  be  funded,  even  if  a 
bank's  capital  subsequently  declines, 
provided  that  the  commitment  when 
combined  with  all  other  outstanding 
loans  and  qualifying  commitments  to  the* 
borrower,  is  within  the  bank's  lending 
limit  on  the  date  it  is  executed.  Other 
types  of  commitments,  including  oral 
commitments,  and  legally  binding 
written  loan  commitments  which,  when 
combined  with  all  other  outstanding 
loans  and  qualifying  commitments  to  the 
borrower,  exceed  the  bank's  lending 
limit  on  the  date  of  execution,  will  not 
qualify  as  loans  and  may  not  be  fully 
funded  if  the  amount  of  the  bank's 
capital  should  subsequently  decrease. 
See  53  FR  23752  (June  24. 1988).  Such 
commitments  may  be  funded  only  if,  on 
the  date  of  fimding,  monies  advanced 
combined  with  all  other  outstanding 
loans  and  qualifying  commitments  to  the 
borrower,  would  not  exceed  the  bank's 
lending  limit. 

As  explained  in  the  preamble  to  the 
temporary  rule,  during  the  original  term 
of  a  qualifying  loan  commitment  a  bank 
will  not  be  regarded  as  having  violated 
section  84  when  it  fully  funds  such  a 
commitment  even  though  such  funding 
may  result  in  total  obligations 
outstanding  to  a  borrower  in  excess  of 
the  bank's  lending  limit  on  the  date  of 
funding.  Instead,  the  excess  credit  will 
be  deemed  "nonconforming"  for  the 
purposes  of  section  64.  A  bank  may  not 
advance  additional  credit  to  a  borrower 
whose  loans  with  the  bank  have  become 
nonconforming. 

For  a  numerical  example,  assume  that 
in  June  1988,  the  bank  has  a  lending  limit 
of  $10  million  and  one  loan  of  $5  million 
extended  to  a  borrower.  In  July,  the 
bank  enters  into  a  loan  conunitment 
with  the  t>orrower  for  an  additional  $5 
million  with  a  maturity  of  tme  year,  to 
be  funded  at  a  later  date.  Because  this 
loan  commitment,  when  combined  with 
all  other  outstanding  loans  and 


qualifying  commitments  to  I 
is  within  the  bank's  lending 
is  made,  the  commitment  qv 
loan. 

In  October,  the  bank's  ler 
has  declined  to  $7  million,  a 
borrower  requests  that  the  I 
fund  its  July  loan  commitme 
the  commitment  qualified  tc 
as  a  loan  when  made,  the  bi 
fully  fimd  the  commitment  \ 
violating  section  84.  althoug 
then  have  total  extensions  c 
the  borrower  of  $10  million, 
extended  In  excess  of  its  ler 
$3  million,  would  be  deeme( 
nonconforming.  In  Novembt 
borrower  requests  a  short  tt 
$.5  million  from  the  bank.  B( 
bank  has  nonconforming  ex 
credit  outstanding  to  the  boi 
bank  may  not  make  this  loa 
violating  section  84. 

n 

As  noted  in  the  preamble 
proposed  amendment,  the  C 
the  expiration  of  an  unfundf 
partially  funded  loan  commi 
any  restructuring  of  a  comm 
an  opportunity  for  a  bank  to 
commitment  into  conforman 
bank's  then-apphcable  lend; 
54  FR  30054,  30056  (July  18,  ] 
Consistent  with  the  OCC's  g 
policy  with  regard  to  loan  n 
bank  must  make  every  effor 
loan  into  conformance  with 
lending  limit,  for  example,  b 
debtor  partially  repay  the  lo 
securing  another  bank's  par 
the  loan. 

Where  it  is  not  practicabh 
bank,  after  the  exercise  of  it 
efforts,  to  bring  the  previous 
portion  of  a  loan  commitmei 
lending  limit,  the  funded  poi 
including  any  excess  credit  i 
lending  limit,  may  be  renewi 
will  not  consider  the  loan  re 
a  violation  of  law  leading  to 
director  liability.  Upon  rene' 
excess  credit  will  be  deeme( 
"nonconforming"  rather  thai 
of  the  bank's  lending  limit.  / 
bank  must  continue  to  exerc 
efforts  to  bring  the  excess  ci 
conformance  with  the  lendir 
the  excess  portion  of  a  comi 
could  not  be  renewed  as  a  n 
credit. 

On  the  other  hand,  the  rer 
unfunded  commitment  in  exi 
bank's  leading  hmit  or  the  r 
the  unfimded  portion  of  a  lot 
commitment  in  excess  of  the 
lending  limit,  will  be  treated 
any  loan  commitment  exceei 
bank's  lending  limit.  Such  a : 


iday,  August  6,  1991  /  Rules  and  Regulations 


rides  a  yield  for  a  10-year  maturity,  for  example,  even  if  no  outstandinq 
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ntil  the  effective  date 

intended  to  provide 
0  banks  which  have 
In  capital,  without 
nstraints  on  the 
lal  banks  to  manage 
ing  relationships  with 

ugust  6, 1991. 
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ior  Attorney,  Legal 
Division  (202)  874- 
Kerr,  National  Bank 
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the  OCC  published  a 
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ary  mle  permitted  a 
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does  not  exceed  the  bank's  lending  limit 
on  the  date  of  funding. 

The  Final  Rule 
I 

To  achieve  the  flexibility  desired,  the 
final  rule  retains  the  following 
provisions  initially  introduced  in  the 
temporary  rule:  A  legally  binding 
written  commitment  will  qualify  as  a 
loan  and  may  be  funded,  even  iir  a 
bank's  capital  subsequently  declines, 
provided  that  the  commitment,  when 
combined  with  all  other  outstanding 
loans  and  qualifying  commitments  to  the* 
borrower,  is  within  the  bank's  lending 
limit  on  the  date  it  is  executed.  Other 
types  of  commitments,  including  oral 
commitments,  and  legally  binding 
written  loan  commitments  which,  when 
combined  with  all  other  outstanding 
loans  and  qualifying  commitments  to  the 
borrower,  exceed  the  bank's  lending 
limit  on  the  date  of  execution,  will  not 
qualify  as  loans  and  may  not  be  fully 
funded  if  the  amount  of  the  bank's 
capital  should  subsequently  decrease. 
See  53  FR  23752  (June  24, 1988).  Such 
commitments  may  be  funded  only  if.  on 
the  date  of  funding,  monies  advanced 
combined  with  all  other  outstanding 
loans  and  qualifying  commitments  to  the 
borrower,  would  not  exceed  the  bank's 
lending  limit. 

As  explained  in  the  preamble  to  the 
temporary  rule,  during  the  original  term 
of  a  qualifying  loan  commitment  a  bank 
will  not  be  regarded  as  having  violated 
section  84  when  it  fully  funds  such  a 
commitment,  even  though  such  funding 
may  result  in  total  obligations 
outstanding  to  a  borrower  in  excess  of 
the  bank's  lending  limit  on  the  date  of 
funding.  Instead,  the  excess  credit  will 
be  deemed  "nonconforming"  for  the 
purposes  of  section  84.  A  bank  may  not 
advance  additional  credit  to  a  borrower 
whose  loans  writh  the  bank  have  become 
nonconforming. 

For  a  numerical  example,  assume  that 
in  June  1988,  the  bank  has  a  lending  limit 
of  $10  million  and  one  loan  of  $5  million 
extended  to  a  borrower.  In  July,  the 
bank  enters  into  a  loan  commitment 
with  the  borrower  for  an  additional  $5 
million  with  a  maturity  of  one  year,  to 
be  funded  at  a  later  date.  Because  tliis 
loan  commitment,  when  combined  with 
all  other  outstanding  loans  and 


qualifying  commitments  to  the  borrower, 
is  within  the  bank's  lending  limit  when  it 
is  made,  the  commitment  qualifies  as  a 
loan. 

In  October,  the  bank's  lending  limit 
has  declined  to  $7  million,  and  die 
borrower  requests  that  the  bank  fully 
fund  its  July  loan  commitment.  Because 
the  commitment  qualified  to  be  treated 
as  a  loan  when  made,  the  bank  may 
fully  fund  the  commitment  without 
violating  section  84,  although  it  would 
then  have  total  extensions  of  credit  to 
the  borrower  of  $10  million.  The  amount 
extended  in  excess  of  its  lending  limit, 
$3  million,  would  be  deemed 
nonconforming.  In  November,  the 
borrower  requests  a  short  term  loan  of 
$.5  million  from  the  bank.  Because  the 
bank  has  nonconforming  extensions  of 
credit  outstanding  to  the  borrower,  the 
bank  may  not  make  this  loan  without 
violating  section  84. 

0      I! 

As  noted  in  the  preamble  to  the 
proposed  amendment,  the  OCC  regards 
the  expiration  of  an  unfunded  or 
partially  funded  loan  commitment,  or 
any  restructuring  of  a  commitment,  as 
an  opportunity  for  a  bank  to  bring  that 
commitment  into  conformance  with  the 
bank's  then-applicable  lending  limit.  See 
54  FR  30054.  30056  (July  18. 1989). 
Consistent  with  the  OCC's  general 
policy  with  regard  to  loan  renewals,  the 
bank  must  make  every  effort  to  bring  a 
loan  into  conformance  with  the  bank's 
lending  limit,  for  example,  by  having  the 
debtor  partially  repay  the  loan  or  by 
securing  another  bank's  participation  in 
the  loan. 

Where  it  is  not  practicable  for  the 
bank,  after  the  exercise  of  its  best 
efforts,  to  bring  the  previously  funded 
portion  of  a  loan  commitment  within  its 
lending  limit,  the  funded  portion, 
including  any  excess  credit  above  the 
lending  limit,  may  be  renewed.  The  OCC 
will  not  consider  the  loan  renewal  to  be 
a  violation  of  law  leading  to  possible 
director  liability.  Upon  renewal,  any 
excess  credit  will  be  deemed 
"nonconforming"  rather  than  a  violation 
of  the  bank's  lending  limit.  Again,  the 
bank  must  continue  to  exercise  best 
efforts  to  bring  the  excess  credit  into 
conformance  with  the  lending  limit,  thus 
the  excess  portion  of  a  commitment 
could  not  be  renewed  as  a  revolving 
credit. 

On  the  other  hand,  the  renewal  of  an 
unfunded  commitment  in  excess  of  the 
bank's  leading  limit,  or  the  renewal  of 
the  unfunded  portion  of  a  loan 
commitment  in  excess  of  the  bank's 
lending  limit,  will  be  treated  as  would 
any  loan  commitment  exceeding  the 
bank's  lending  limit.  Such  a  renewal  will 


not  by  itself  constitute  a  violation  of 
section  84.  A  violation  of  section  84  will 
only  occur  if,  on  the  date  of  funding,  the 
borrower  is  advanced  funds  under  the 
commitment  which  exceed  the  bank's 
lending  limit.  When  a  bank  is  requested 
to  enter  into  such  a  commitment, 
prudent  banking  practice  would  dictate 
that  the  bank  take  precautions  to 
include  a  clause  in  the  loan  agreement 
which  will  release  it  from  its  obligation, 
if  funding  the  loan  commitment  would 
result  in  a  violation  of  the  lending  limit. 

To  illustrate  the  requirements  for  the 
renewal  and  restructuring  of  unfunded 
or  partially  funded  quahfying  loan 
commitments,  assume  that  in  June  1988, 
a  borrower  and  a  bank  entered  into  a 
legally  binding,  written,  loan 
commitment  for  $10  million,  with  a 
maturity  of  one  year,  at  a  time  when  the 
bank's  lending  limit  was  $10  million. 
Because  the  borrower  had  no  other 
outstanding  obligations,  and  the 
commitment  was  within  the  bank's 
lending  limit  when  made,  the 
commitment  qualified  as  a  loan.  During 
the  course  of  the  year,  the  bank 
advances  only  $7  miUion  to  the 
borrower  under  the  qualifying 
commitment. 

By  June  1989,  the  bank's  lending  limit 
has  decreased  to  $5  million.  Upon 
expiration  of  the  commitment,  if  the 
borrower  requests  that  the  entire 
commitment  be  renewed,  the  bank  must 
first  exercise  best  efforts  to  bring  the  $7 
million  into  conformance  with  its 
lending  limit  of  $5  million.  If  the  bank  is 
unable  to  do  so,  the  funded  portion  may 
be  renewed  for  $7.  Upon  renewal,  $2 
million  of  the  funded  portion  will  be 
deemed  nonconforming  rather  than  a 
violation  of  section  84. 

If  the  borrower  requests  that  the  bank 
renew  its  commitment  as  a  revolving 
credit,  the  bank  will  be  permitted  to 
renew  only  $5  miUion,  an  amount  within 
its  lending  limit,  as  a  revolving  credit. 
Such  a  position  is  consistent  with  the 
OCC's  policy  that  a  bank  must  exercise 
its  best  efforts  to  bring  the  funded 
portion  of  a  loan  commitment  into 
conformance  with  the  lending  limit, 
which  in  this  example  is  $5  million. 

The  renewal  of  the  unfunded  $3 
million  portion,  in  excess  of  the  lending 
limit,  will  not  by  itself  constitute  a 
violation  of  section  84.  A  violation  of 
section  64  will  ocoir,  however,  if  the 
borrower  is  advanced  funds  under  the 
commitment  which  exceed  the  bank's 
lending  limit  on  the  date  of  funding. 

m 

The  final  rule  also  adopts  elements  of 
the  proposed  amendment  which 
reintroduced  flexibility  info  the 
approach  discussed  above.  This  change 


is  being  adopted  in  response  to  several 
commenters  on  the  temporary  rule  who 
had  observed  that  once  a  commitment 
qualified  as  a  loan  under  the  temporary 
rule,  it  would  have  to  be  included  by  the 
bank  in  computing  its  lending  limit  for 
all  subsequent  loans  to  the  borrower. 
Consequently,  a  bank  with  outstanding 
loan  commitments  to  a  borrower  could 
reach  its  lending  limit  without  actually 
having  advanced  funds  to  the  borrower. 
Such  a  bank  would  not  be  able  to 
extend  an  additional  loan  to  a  borrower 
without  violating  section  84.  Thus,  the 
temporary  rule  prevented  banks  from 
making  some  extensions  of  credit  which 
could  have  been  made  prior  to  the 
issuance  of  the  temporary  rule. 

The  final  rule  permits  those 
commitments,  which  automatically 
qualify  as  a  loan,  to  be  disqualified.  A 
qualifying  commitment  may  be 
disqualified  from  being  deemed  a  loan 
if,  after  entering  into  a  qualifying 
commitment,  the  bank  makes  an 
additional  loan  or  an  extension  of  credit 
to  the  borrower  which  exceeds  the 
bank's  lending  limit  when  combined 
with  all  other  outstanding  loans  and 
qualifying  commitments  to  the  borrower. 
See  54  FR  30054.  30057. 

Once  a  qualifying  commitment  has 
been  disqualified  from  being  considered 
a  loan.  It  will  revert  to  being  treated  as  a 
loan  commitment.  Thus,  a  disqualified 
loan  commitment  may  be  funded  only  to 
the  extent  that  any  advance  under  the 
commitment,  when  combined  with  all 
other  outstanding  loans  and  quahfying 
commitments  to  the  borrower,  does  not 
exceed  the  bank's  lending  limit  on  the 
date  of  funding. 

Note  that,  where  a  bank  enters  into  a 
loan  commitment  in  excess  of  its  lending 
limit  subsequent  to  executing  a 
quahfying  commitment,  the  execution  of 
the  non-qualifying  commitment  will  not, 
by  itself,  disquaUfy  an  earlier  qualifying 
commitment  to  lend.  However, 
advances  of  funds  under  such  a  non- 
qualifying loan  commitment  could 
disqualify  an  earlier  quahfying 
commitment. 

As  an  example  of  the  concept  of 
disqualification,  assume  a  national  bank 
has  a  stable  lending  limit  of  $10  million 
throughout  198&  After  having  extended 
a  loan  to  a  borrower  of  $5  million  in 
Jiuie,  the  bank  enters  into  a  legally 
binding  written  loan  commitment  with 
the  borrower  for  an  additional  $5  million 
in  July,  to  be  funded  at  a  later  date. 
Because  this  loan  commitment,  when 
combined  with  all  other  outstanding 
loans  and  quahfying  commitments  to  the 
borrower,  is  widiin  the  bank's  lending 
limit  when  it  is  made,  the  commitment 
qualifies  as  a  loan  for  lending  limit 
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purposes.  Unless  it  is  disqualified,  this 
loan  conunitment  may  be  fuUy  funded 
during  its  original  term,  notwithstanding 
a  subsequent  decline  in  the  bank's 
lending  limit. 

In  August,  after  entering  into  the 
above-referenced  loan  commitment  but 
before  it  is  funded,  the  borrower 
requests  an  additional  loan  of  $1  million 
from  the  bank:  this  loan  is  not  related  to 
the  qualifying  loan  commitment.  If  the 
bank  makes  this  loan,  the  total 
outstanding  loans  and  qualifying 
commitments  to  the  borrower,  including 
the  amount  of  the  unfunded  loan 
commitment  will  total  $11  miUion, 
exceeding  the  bank's  lending  limit. 
Under  the  temporary  rule,  the  bank 
would  have  violated  section  M  upon 
extending  this  $1  million  loan  to  the 
borrower.  Under  this  final  rule, 
however,  the  bank  will  not  violate 
section  84. 

Under  the  final  rule,  the  bank  may 
elect  to  extend  the  $1  million  loan, 
thereby  disqualifying  the  unfunded  loan 
commitment  made  in  July.  The 
disqualified  loan  commitment  could 
then  be  funded  only  to  the  extent  that 
any  advance  under  the  commitment 
when  combined  with  all  other 
outstanding  loans  and  qualifying 
commitments  to  the  borrower,  did  not 
exceed  the  bank's  lending  limit  on  the 
date  of  funding.  Thus,  if  the  borrower 
seeks  advances  under  the  loan 
commitment  after  having  received  the  $1 
miUion  short  term  loan,  the  bank  may 
advance  only  $4  million  imder  the 
commitment  without  violating  section 
84.  Of  course,  the  bank  may  attempt  to 
sell  participations  for  the  remaining  $1 
million  of  the  commitment 

If  the  borrower  had  requested  a 
second  loan  commitment  of  $1  million  in 
August  rather  than  a  loan,  the  July  loan 
commitment  would  not  have  been 
disqualified.  As  noted  above,  the  final 
nde  provides  that  a  qualifying  loan 
commitment  may  only  be  disqualified  by 
a  subsequent  loan  or  extension  of  credit 
which  would  cause  the  bank  to  exceed 
its  lending  limit  when  combined  with  all 
other  outstanding  loans  and  qualifying 
commitments  to  the  borrower.  A  loan 
commitment  of  $1  million,  entered  into 
in  August  would  not  have  qualified  as  a 
loan  and  therefore  would  not  have 
disqualified  the  July  loan  commitment. 

IV 

The  final  rule  also  clarifies  which 
commitments  among  a  bank's  qualifying 
commitments  *vill  be  disqualified  when 
a  loan  or  extension  of  credit  is  extended 
to  a  borrower,  causing  the  bank  to 
exceed  its  lending  limit  The  proposed 
amendmient  stated: 


A  qualifying  cominitinent  to  lend  will  be 
disqualified  by  any  loan  or  extension  of 
credit  made  subsequent  to  the  date  of  the 
qualifying  commitment  which,  when 
combined  with  all  other  outstanding  loans 
(including  other  binding  commitmentB) 
attributable  to  the  borrower,  would  cause  the 
total  to  exceed  the  bank's  lending  limit  on  the 
date  of  the  loan  or  extension  of  credit. 

See  54  FR  30054,  30059. 

The  OCC  intended  this  language  to 
require  disqualification  of  the  entire 
unfunded  portion  of  the  loan 
commitment  entered  into  most  recently 
prior  to  the  loan  or  extension  of  credit 
which  causes  the  total  amount  of 
outstanding  loans  and  qualifying 
commitments  attributable  to  a  borrower 
to  exceed  the  banks'  lending  limit. 
Moreover,  if  the  amount  of  the  loan  or 
extension  of  credit  causing  the  total 
amount  of  obligations  attributable  to  a 
borrower  to  exceed  the  bank's  lending 
limit  is  greater  than  the  amount  of  the 
most  recent  prior  loan  commitment 
other  loan  commitments  will  be 
disqualified  in  reverse  chronological 
order. 

For  example,  assume  that  a  bank  has 
had  a  stable  lending  Umit  of  $10  million 
since  1988.  In  1989.  the  bank  entered  into 
successive  binding  written  loan 
commitments  with  a  borrower  of  $2 
million  in  January,  $3  miUion  in 
February,  and  $4  million  in  March, 
totalling  $9  million.  In  December,  if  the 
bank  grants  to  the  borrower  an 
extension  of  credit  of  $2  million 
pursuant  to  a  new  loan,  the  entire  loan 
commitment  of  $4  million  made  in 
March,  which  most  recently  preceded 
the  December  extension  of  credit,  tvill 
be  disqualified.  If,  instead,  the  bank 
grants  to  the  borrower  an  extension  of 
credit  of  $6  million,  both  the  preceding 
$4  million  commitment  made  in  March, 
and  the  $3  million  loan  conunitment 
made  in  February  will  be  disqualified. 

Comments  on  the  Proposed  Amendment 

The  OCC  received  ten  comment 
letters  on  the  proposed  amendment  All 
of  the  commenters  acknowledged  that 
the  proposed  amendment  corrected  the 
problem  encountered  by  national  banks 
and  other  financial  institutions  subject 
to  the  provisions  of  section  84  which  did 
not  suffer  a  decline  in  capital.  The 
commenters  noted  that  the  temporary 
rule  had  prevented  healthy  banks  from 
making  some  extensions  of  credit  which 
they  could  have  previously  made.  The 
commenters  approved  of  the  approach 
in  the  proposed  amendment  which 
grants  to  banks  that  have  entered  into 
loan  commitments  that  were  widiin  the 
banks'  lending  limit  when  made  the 
ability  to  choose  whether  such 
commitments  will  be  treated  as  loans. 


Nine  of  the  commenters  recommended 
that  the  proposed  amendment  be 
adopted  because  it  assists  banks  with 
declining  capital,  without  penalizing 
healthy  banks.  One  of  the  commenters 
strongly  supported  the  implementation 
of  a  modified  transition  period,  noting 
that  some  lending  practices  may  need  to 
be  modified  to  achieve  full  compliance 
with  the  final  rule. 

The  tenth  commenter  credited  the 
OCC  for  recognizing  that  the  temporary 
rule  imposed  additional  burdens  upon 
banks.  However,  the  commenter  stated 
that  certain  further  refinements  would 
be  appropriate.  This  commenter  noted 
that  the  proposed  amendment  appeared 
to  take  the  position  that  once  a 
commitment  which  qualified  as  a  loan 
had  been  disqualified,  it  could  not  once 
again  become  a  "qualifying 
commitment."  The  commenter  strongly 
recommended  that  once  the  funding 
which  caused  the  qualifying 
commitment  to  be  disqualified  had  been 
repaid,  the  OCC  should  permit  the 
disqualified  commitment  to  be 
"rehabilitated  (i.e.,  again  may  become 
quahfying)"  at  least  to  the  extent  of  then 
available  capital  and  surplus. 

The  OCC  examined  the  issue  of 
rehabilitation,  or  re-qualification  of 
disqualified  loan  commitments,  prior  to 
the  publication  of  the  proposed 
amendment.  After  considering  several 
regulatory  models,  the  OCC  concluded 
that  rehabilitation  could  permit  a  bank 
to  manipulate  its  lending  limit.  Further, 
both  banks  and  borrowers  would  find 
monitoring  of  the  lending  limit  difficult, 
should  rehabilitation  be  permitted. 
Hence,  the  policy  set  forth  in  the 
proposed  amendment  which  does  not 
permit  rehabilitation,  is  adopted  in  this 
final  rule. 

The  tenth  commenter  also  objected  to  . 
a  provision  in  the  proposed  amendment 
which  requires  that  "in  determining 
whether  a  commitment  would  cause  the 
bank  to  exceed  its  limit  on  the  date  of 
the  commitment  the  amount  of  a  legally 
binding  written  commitment  to 
participate  in  the  loan  commitment  by 
another  financially  responsible  person 
or  institution  may  be  deducted."  See  54 
FR  30056.  The  commenter  noted  that  the 
question  of  financial  responsibility  of 
the  participant  counterparty  is  more 
appropriately  addressed  by  existing 
statutes  giving  the  Comptroller  authority 
to  examine  the  "safety  and  soundness" 
of  the  banking  system.  This  conunenter 
stated  that  "  'financial  responsibility' 
should  not  be  made  part  of  a  regulation 
for  the  violation  of  which  a  national 
bank  and  its  directors  may  be  subject  to 
fines  and  personal  liability." 


The  OCC  believe*  that  the  i 
"financial  responsibility"  is  a 
to  which  a  bank  would  obvioi 
adhere.  Th«  maintenance  of  tl 
the  regulation  imposes  no  add 
burdens  upon  a  financial  insti 

Finally,  with  respect  to  the 
participation  provision  discus 
this  commenter  noted  that  the 
amendment  does  not  make  clc 
the  OCC  woidd  determine  tha 
legally  binding  commitment  h; 
entered  into  by  a  participant  e 
therefore,  could  be  deducted  f 
calculation  of  a  bank's  lending 
conunenter  noted  that  there  m 
several  preliminary  stages  wh 
participant  may  have  conditio 
committed  to  extend  funds. 

It  is  the  intent  of  the  OCC  tl: 
purposes  of  the  deduction  of  p 
commitments,  a  bank  will  be  c 
have  entered  into  a  binding  wi 
-commitment  to  lend  upon  exe< 
definitive  loan  documents.  He 
proposed  amendment  makes  v 
term  "legally  binding  written 
commitmenL"  Inasmuch  as  thi 
nature  of  a  commitment  is  a  fu 
state  law.  the  final  rule  has  no 
made  more  specific  Instead,  tl 
will  review  participant  commi 
during  the  examination  procea 
into  account  variations  in  Stat 
the  facts  and  circumstances  of 
case.  II 

Agency  Actl6ti 

The  OCC  has  determined  th. 
provisions  of  the  proposed  am 
provide  appropriate  relief  to  b. 
which  have  suffered  a  decline 
without  imposing  undue  consti 
the  ability  of  all  national  bank 
manage  their  ordinary  lending 
relationships  with  borrowers.  1 
achieve  the  results  intended  bi 
revision,  the  final  rule  amends 
definition  of  a  "contractual  coi 
to  advance  funds."  at  12  CFR  3 
include  a  "qualifying  commitm 
lend."  Moreover,  the  revision  i 
definition  of  a  "qualifying  com 
to  lend"  to  the  definitions  prov 
part  32.  A  "qualifying  commitn 
lend"  is  defined  as  any  written 
binding  loan  commitment  whic 
combined  with  all  other  outsta 
loans  and  qualifying  commitmi 
borrower,  is  within  the  bank's 
limit  when  made.  The  definitio 
describes  the  disqualification  c 
commitments  and  the  order  In 
loan  commitments  will  be  disq 
by  a  subsequent  loan  or  extent 
credit.  The  precise  language  of 
definition  is  set  forth  below. 

In  addition  to  the  substantivi 
of  the  temporary  rule,  the  OCC 
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ment  to  lend  will  be 
a  or  extension  of 
it  to  the  date  of  the 
:  which,  when 
ir  outstanding  loans 
g  commitments) 
ower.  would  cause  the 
it's  lending  limit  on  the 
snsion  of  credit. 

0059. 

1  this  language  to 
Ion  of  the  entire 
the  loan 

1  into  most  recently 
xtension  of  credit 
al  amount  of 
id  qualifying 
liable  to  a  borrower 
lending  limit. 
>unt  of  the  loan  or 
ausing  the  total 
ts  attributable  to  a 
the  bank's  lending 
the  amount  of  the 
m  commitment 
snts  will  be 
se  chronological 

me  that  a  bank  has 
limit  of  $10  million 
he  bank  entered  into 
mtten  loan 
borrower  of  $2 
3  million  in 
lion  in  March, 
n  December,  if  the 
jrrower  an 
f  $2  million 
an.  the  entire  loan 
illion  made  in 
«cently  preceded 
iion  of  credit,  will 
stead,  the  bank 
er  an  extension  of 
)oth  the  preceding 
:nt  made  in  March, 
an  commitment 
ill  be  disqualified. 

oposed  Amendment 

ten  comment 
ed  amendment  All 
[iknowledged  that 
ment  corrected  the 
1  by  national  banks 
nstitutions  subject 
lection  84  which  did 
n  capital.  The 
lat  the  temporary 
ealthy  banks  horn 
ions  of  credit  which 
'iously  made.  The 
id  of  the  approach 
ndment  whiqh 
have  entered  into 
tat  were  within  the 
when  made  the 
sther  such 
:  treated  as  loans. 


Nine  of  the  commenters  recommended 
that  the  proposed  amendment  be 
adopted  because  it  assists  banks  with 
declining  capital,  without  penalizing 
healthy  banks.  One  of  the  commenters 
strongly  supported  the  implementation 
of  a  modified  transition  period,  noting 
that  some  lending  practices  may  need  to 
be  modified  to  achieve  full  compliance 
with  the  final  rule. 

The  tenth  commenter  credited  the 
OCC  for  recognizing  that  the  temporary 
rule  imposed  additional  burdens  upon 
banks.  However,  the  commenter  stated 
that  certain  further  refinements  would 
be  appropriate.  This  commenter  noted 
that  the  proposed  amendment  appeared 
to  take  the  position  that  once  a 
commitment  which  qualified  as  a  loan 
had  been  disqualified,  it  could  not  once 
again  become  a  "qualifying 
commitment."  The  commenter  strongly 
recommended  that  once  the  funding 
which  caused  the  qualifying 
commitment  to  be  disqualified  had  been 
repaid,  the  OCC  should  permit  the 
disqualified  commitment  to  be 
"rehabilitated  (i.e.,  again  may  become 
quahfying)"  at  least  to  the  extent  of  then 
available  capital  and  surplus. 

The  OCC  examined  the  issue  of 
rehabilitation,  or  re-qualification  of 
disqualified  loan  commitments,  prior  to 
the  publication  of  the  proposed 
amendment.  After  considering  several 
regulatory  models,  the  OCC  concluded 
that  rehabilitation  could  permit  a  bank 
to  manipulate  its  lending  limit.  Further, 
both  banks  and  borrowers  would  find 
monitoring  of  the  lending  limit  difficult, 
should  rehabilitation  be  permitted. 
Hence,  the  policy  set  forth  in  the 
proposed  amendment  which  does  not 
permit  rehabilitation,  is  adopted  in  this 
final  rule. 

The  tenth  commenter  also  objected  to 
a  provision  in  the  proposed  amendment 
which  requires  that  "in  determining 
whether  a  commitment  would  cause  the 
bank  to  exceed  its  limit  on  the  date  of 
the  commitment  the  amount  of  a  legally 
binding  written  commitment  to 
participate  in  the  loan  comraitment  by 
another  financially  responsible  person 
or  institution  may  be  deducted."  See  54 
FR  30056.  The  commenter  noted  that  the 
question  of  financial  responsibility  of 
the  participant  counterparfy  is  more 
appropriately  addressed  by  existing 
statutes  giving  the  Comptroller  authority 
to  examine  the  "safety  and  soundness" 
of  the  banking  system.  This  commenter 
stated  that  "  'financial  responsibilify' 
should  not  be  made  part  of  a  regulation 
for  the  violation  of  which  a  national 
bank  and  its  directors  may  be  subject  to 
fines  and  personal  liability." 


The  OCC  believes  that  the  standard  of 
"financial  responsibilify"  ia  a  standard 
to  which  a  bank  would  obviously 
adhere.  The  maintenance  of  this  term  in 
the  regulation  imposes  no  additional 
burdens  upon  a  financial  institution. 

Finally,  with  respect  to  the 
participation  provision  discussed  above. 
this  commenter  noted  that  the  proposed 
amendment  does  not  make  clear  when 
the  OCC  woidd  determine  that  a  written 
legally  binding  commitment  had  been 
entered  into  by  a  participant  and, 
therefore,  could  be  deducted  from  the 
calculation  of  a  bank's  lending  limit  The 
commenter  noted  that  there  may  be 
several  preliminary  stages  where  a 
participant  may  have  conditionally 
committed  to  extend  funds. 

It  is  the  intent  of  the  OCC  that,  for 
purposes  of  the  deduction  of  participant 
commitments,  a  bank  will  be  deemml  to 
have  entered  into  a  binding  written 
-commitment  to  lend  upon  execution  of 
definitive  loan  documents.  Hence,  the 
proposed  amendment  makes  use  of  the 
term  "legally  binding  written 
commitmenL"  Inasmuch  as  the  binding 
nature  of  a  commitment  is  a  function  oif 
state  law,  the  final  rule  has  not  been 
made  more  specific  Instead,  the  OCC 
will  review  participant  commitments 
during  the  examination  process,  taking 
into  account  variations  in  State  law  and 
the  facts  and  circumstances  of  each 
case.  II 

Agency  Actum 

The  OCC  has  determined  that  the 
provisions  of  the  proposed  amendment 
provide  appropriate  relief  to  banks 
which  have  suffered  a  decline  in  capital, 
without  imposing  undue  constraints  on 
the  ability  of  all  national  banks  to 
manage  their  ordinary  lending 
relationships  with  borrowers.  In  order  to 
achieve  the  results  intended  by  this 
revision,  the  final  rule  amends  the 
definition  of  a  "contractual  commitment 
to  advance  funds,"  at  12  CFR  32.2(d).  to 
include  a  "qualifying  commitment  to 
lend."  Moreover,  the  revision  adds  a 
definition  of  a  "qualifying  commitment 
to  lend"  to  the  definitions  provided  by 
part  32.  A  "qualifying  commitment  to 
lend"  is  defined  as  any  written  legally 
binding  loan  commitment  which,  when 
combined  with  all  other  outstanding 
loans  and  qualifying  commitments  to  the 
borrower,  is  within  the  bank's  lending 
limit  when  made.  The  definition  also 
describes  the  disqualification  of  loan 
commitments  and  the  order  in  which 
loan  commitments  will  be  disqualified 
by  a  subsequent  loan  or  extension  of 
credit.  The  precise  language  of  the  new 
definition  is  set  forth  below. 

In  addition  to  the  substantive  revision 
of  the  temporary  rule,  the  OCC  is 


implementing  a  modified  transition 
period.  The  OCC  will  not  take 
administrative  action  to  enforce 
violations  of  12  U.&C  84  which  occur  as 
a  result  of  applying  the  temporary  rule 
to  loans  made  from  June  24, 1988,  the 
date  the  temporary  rule  became 
effective,  until  the  date  this  final  rule 
becomes  effective.  The  provision  for  a 
transition  period  will  not  change  the 
effective  date  of  the  temporary  rule,  and 
will  not  affect  the  qualification  as  a  loan 
of  any  legally  binding  commitment 
which  was  made  in  good  faith  prior  to 
the  effective  date  of  the  temporary  rule 
which  was  within  the  bank's  leading 
limit  when  made. 

Reason  for  Immediate  Effective  Date 

The  OCC  had  proposed  that  the 
transition  period  extend  from  the  date 
the  temporary  rule  became  effective, 
June  24, 1968,  until  60  days  after  the  date 
the  temporary  rule  is  adopted  as  a  final 
rule.  This  final  rule  estabUshes  a 
transition  period  extending  from  June  24. 
1988,  until  the  effective  date  of  the  final 
rule.  The  OCC  has  determined  that  It  is 
unnecessary  to  extend  the  transition 
period  beyond  the  effective  date  of  the 
final  rule.  Upon  implementation,  the 
final  rule  itself  will  provide  a  remedy  to 
banks  which  did  not  comply  with  the 
requirements  of  the  temporary  rule. 

Regulatory  Flexibilify  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibilify  Act  5  U.S.C.  601 
et  aeq..  the  Comptroller  of  the  Currency 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  banks.  All 
banks  should  benefit  from  the  regulatory 
clarification  in  this  final  rule  which 
introduces  additional  flexibilify  into  the 
lending  relationships  of  all  institutions. 

Executive  Order  12291 

The  OCC  has  determined  that  this 
final  rule  is  not  classified  as  a  "major 
rule,"  within  the  meaning  of  Executive 
Order  12291.  Consequently,  a  Regulatory 
Impact  Analysis  is  not  required  on  the 
grounds  that  this  regidation  (1)  would 
not  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more,  and  (2) 
would  not  result  in  a  major  increase  in 
the  cost  of  bank  operations  or 
government  supervision. 

List  of  Subjects  b  12  CFR  Part  32 

National  banks.  Lending  limit  Loan 
commitments.  Reporting  and 
recordkeeping  requirements. 

Attthoiify  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  32  of  chapter  I  of  title  12 


of  the  Code  of  Federal  Regulations  is 
amended  as  fotlowK 

PART  32— LEIKNMQ  LIMITS 

1.  The  authorify  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  12  US.C  M  and  12  US.C.  93a. 

2.  Section  32.2,  paragraph  (d)  is 
revised,  and  a  new  paragraph  (f)  is 
added,  to  read  as  follows: 

S32.2    OsfliMom. 


(d)  Contractual  commitment  to 
advance  funds  meaiu:  (1)  An  obligation 
to  make  payments  (directly  or 
indirectly)  to  a  third  party  contingent 
upon  default  by  the  bank's  customer  in 
the  performance  of  an  obligation  under 
the  terms  of  that  customer's  contract 
with  the  third  party  or  upon  some  other 
stated  condition; 

(2)  An  obligation  to  guarantee  or 
stand  as  a  surefy  for  the  benefit  of  a 
third  party;  or 

(3)  A  qualifying  commitment  to  lend 
(as  defined  at  paragraph  (f)  of  this 
section).  The  term  includes,  but  is  not 
limited  to,  standby  letters  of  credit  (as 
defined  in  paragraph  (e)  of  this  section), 
guarantees,  puts  or  other  similar 
arrangements. 

For  the  purposes  of  this  part, 
undisbursed  loan  funds  and  loan 
commitments  not  yet  drawn  upon  which 
are  not  "qualifyring  commitments  to 
lend."  or  which  are  not  otherwise 
equivalent  to  a  contractual  commitment 
to  advance  funds  as  defined  are  not 
considered  a  "contractual  commitment 
to  advance  funds."  This  definition  also 
does  not  include  commercial  letters  of 
credit  and  similar  instruments  where  the 
issuing  bank  expects  the  beneficiary  to 
draw  upon  the  issuer,  which  do  not 
"guarantee"  payment  of  a  money 
obligation,  and  which  do  not  provide  for 
payment  in  the  event  of  default  of  the 
account  party. 

(f)  QuaJifying  commitment  to  lend 
means  a  binding  written  commitment  to 
lend  which,  when  combined  with  all 
other  outstanding  loans  and  qualifying 
commitments  to  the  borrower,  it  within 
the  bank's  lending  limit  on  the  date  of 
the  commitment  and  which  has  not  been 
disqualified.  A  qualify'ing  commitment 
to  lend  will  be  disqualified  by  any  loan 
or  extension  of  credit  made  subsequent 
to  the  date  of  the  qualifjring  commitment 
which,  when  oombtned  with  ail  other 
outstanding  loans  and  quahfying 
commitments  attritnitat>le  to  the 
borrower,  would  cause  the  total  to' 
exceed  the  bank's  lending  limit  on  the 
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date  of  the  loan  or  extension  of  credit.  A 
disqualified  loan  commitment  may  be 
funded  only  to  the  extent  that  any 
advance  under  the  commitment,  when 
combined  with  all  other  outstanding 
loans  and  qualifying  commitments  to  the 
borrower,  does  not  exceed  the  bank's 
lending  limit  on  the  date  of  funding.  The 
entire  unfunded  portions  of  qualifying 
loan  commitments  made  last  will  be 
disqualified  first,  in  reverse 
chronological  order,  until  the  sum  of  the 
disqualified  conmiitments  at  least 
equals  the  amount  of  the  loan  or 
extension  of  credit  which  caused  the 
total  amount  of  obligations  attributable 
to  a  borrower  to  exceed  the  bank's 
lending  limit.  In  determining  whether  the 
issuance  of  a  commitment  to  lend  would 
be  within  a  bank's  lending  limit  on  the 
date  of  the  commitment,  the  bank  may 
deduct  from  the  amount  of  the 
commitment  the  aggregate  amount  of 
legally  binding  written  loan 
participations  in  that  commitment  by 
other  Hnancially  responsible  persons  or 
institutions. 

3.  A  new  section,  §  32.9,  is  added  to 
read  as  follows: 

§32.9    ModlfiMl  transition  pwlod. 

The  Comptroller  of  the  Currency  will 
not  take  administrative  enforcement 
action  against  a  bank,  its  officers, 
directors,  or  employees  for  a  violation  of 
12  U.S.C.  84,  for  loans  or  extensions  of 
credit  made  during  the  period  June  24, 
1988,  until  August  6, 1991,  where  it  is 
estabhshed  to  the  satisfaction  of  the 
Comptroller  of  the  Currency  that  the 
bank  has  exceeded  its  lending  limit  as 
the  result  of  an  unintentional 
misapplication  of  the  defmition  of  a 
"contractual  commitment  to  advance 
funds,"  as  it  appeared  hi  9  32.2(d]  of  the 
lending  limit  regulation  in  effect  as  of 
June  24, 1988,  until  August  6, 1991. 

Dated:  July  30, 1991. 
Robert  L.  Clarke, 

Comptmller  of  the  Currency. 

[FR  Doc.  91-18548  Filed  8-5-91;  8:45  amj 

BIUJNO  CODE  4aiO-39-ll 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701  and  741 

Requirments  for  Insurance  and  Ellgibia 
Obligations 

agency:  National  Credit  Union 
Administration  (NCUA). 

action:  Notice  of  correction  of  effective 
date. 

summary:  This  notice  corrects  and 
clarifies  that  August  28, 1991  is  the 


effective  date  for  a  final  rule  previously 

published  in  the  Federal  Register  July  29, 

1991  (56  FR  35808)  concerning 

S§  701.23(b)(2).  741.3,  and  741.4  of  the 

NCUA  Rules  and  Regulations.  On  page 

35808,  second  column,  "DATES"  should 

read   "EFFECTIVE  DATE.  " 

FOR  FURTHER  INFORMATION  CONTACr 

Martin  E.  Conrey,  Staff  Attorney,  Office 
of  General  Counsel,  (202)  682-0630. 

By  the  National  Credit  Union 
Administration  Board  on  August  1, 1991. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  91-18578  Filed  8-5-91;  8:45  amJ 

BILLING  CODE  753S-«t-«i 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

RIN  3245-AB67 

Eligibility  of  Organizations  for  th« 
Handicapped  for  Small  Business  Set- 
asides 

aoency:  Small  Business  Administration. 
action:  Final  rule. 

summary:  The  Small  Business 
Administration  (SEA)  amends  its 
regulations  to  enlarge  the  class  of 
organizations  eligible  for  award  of  Small 
Business  Set-Aside  contracts  to  include 
public  and  private  organizations  for  the 
handicapped,  to  define  the  terms  under 
which  such  organizations  may  quaUfy 
for  such  awards,  and  to  provide 
methods  to  consider  protests  of 
eligibility  of  organizations  for  the 
handicapped  or  appeals  of  small 
businesses  alleging  prospective  severe 
economic  injury  if  a  specific  award  is 
made  to  an  organization  for  the 
handicapped. 

effective  date:  August  6.  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Thomas,  Procurement 
Analyst,  202/205-6465. 
SUPPLEMENTARY  INFORMATION:  This 
regulation  implements  section  133  of  the 
Small  Business  Administration 
Reauthorization  and  Amendment  Act  of 
1988  (Public  Law  100-590).  Section  133 
enlarged  eligibility  for  award  of  Small 
Business  Set-Aside  contracts  to  include 
public  and  private  organizations  for  the 
handicapped.  Small  Business  Set-Asides 
are  procurements  in  which  competition 
is  restricted  to  firms  which  qualify  as 
small  businesses  under  the  deHnitions 
established  by  SBA.  In  addition  to 
expanding  eligibility  for  these  set- 
asides,  the  law  deHnes  the  terms  under 
which  the  organizations  may  qualify  for 
such  awards;  and,  also  establishes  a 
right  of  appeal  for  small  businesses 


which  experience,  or  are  likely  to 
experience  "severe  economic  injury"  as 
the  result  of  a  proposed  award  to  an 
organization  for  the  handicapped.  The 
method  which  has  been  determined  by 
SBA  to  be  the  most  suitable  means  for 
alleviating  severe  economic  injury  is  to 
assure  that  the  affected  small  business 
has  the  opportimity  to  win  award  of  the 
contract  in  question.  This  is  the  method 
for  fulfilling  the  statutory  obligation 
which  is  least  disruptive  to  the 
procurement  process.  It  is  therefore  SBA 
policy,  when  severe  economic  injury  is 
found,  to  seek  award  of  the  contract 
without  regard  to  offers  by 
organizations  for  the  handicapped. 

The  Small  Business  Administration 
published  an  interim  final  rule 
implementing  this  statute  on  January  31, 
1990,  in  the  Federal  Register  (Vol.  55, 
No.  21,  p.  3201).  However,  as  a  result  of 
the  application  of  that  rule,  SBA 
determined  that  S  121.2005,  which 
established  the  procedure  for  a  small 
business  to  appeal  the  award  of  a 
contract  to  an  organization  for  the 
handicapped,  required  a  substantial 
revision.  As  currently  written,  any  small 
business  that  was  the  otherwise 
apparent  successful  offeror  on  a 
solicitation  coidd  automatically 
establish  severe  economic  injury  if  the 
contract  woidd  have  represented  at 
least  25  percent  of  its  annual  receipts  for 
the  last  completed  fiscal  year.  If  severe 
economic  injury  is  determined,  award 
would  be  made  to  the  small  business. 
This  would  most  likely  result  in  no 
awards  being  made  to  organizations  for 
the  handicapped.  Section  133  of  Public 
Law  100-590  clearly  manifested  the 
intent  of  Congress  that  organizations  for 
the  handicapped  be  eligible  to  receive 
small  business  set-asides.  To  remedy 
this  problem,  SBA  substantially  revised 
S  121.2005.  Because  we  made  major 
changes  to  the  procedures  established  in 
die  interim  flnal  rule,  SBA  published  a 
proposed  rule  on  October  5, 1990  (Vol. 
55,  No.  194,  pg.  40847),  and  invited  public 
comment  on  \  121.2005. 

SBA  received  four  comments  as  a 
result  of  the  interim  Bnal  rule  published 
January  30. 1990.  These  comments  were 
addressed  in  the  proposed  rule  of 
October  5, 1990.  Three  comments  were 
received  in  response  to  the  proposed 
rule  of  October  5, 1990. 

Overview  of  Public  Comments  and 
SBA's  Responses  Thereto 

SBA  received  a  request  from  a  small 
business  that  pubhc  and  private 
organizations  for  the  handicapped  not 
be  made  eligible  to  participate  in  the 
small  business  set-aside  program.  SBA 


cannot  adopt  this  suggestion 
this  is  a  statutory  requiremer 

Goodwill  Industries  of  Am 
reiterated  its  prior  objection  i 
rule  unnecessarily  restricts  U 
available  when  SBA  determu 
severe  economic  Injury  has  o 
is  likely  to  occur  as  the  result 
award  of  a  small  business  se 
an  organization  for  the  handi 
SBA  gave  this  considerable  t 
before  publishing  the  interim 
and  again  before  publishing  I 
proposed  rule,  and  we  have  ( 
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which  experience,  or  are  likely  to 
experience  "severe  economic  injury"  as 
the  result  of  a  proposed  award  to  an 
organization  for  the  handicapped.  The 
method  which  has  been  determined  by 
SBA  to  be  the  most  suitable  means  for 
alleviating  severe  economic  injury  is  to 
assure  that  the  affected  small  business 
has  the  opportimity  to  win  award  of  the 
contract  in  question.  This  is  the  method 
for  fulfilling  the  statutory  obligation 
which  is  least  disruptive  to  the 
procurement  process.  It  is  therefore  SBA 
policy,  when  severe  economic  injury  is 
found,  to  seek  award  of  the  contract 
without  regard  to  offers  by 
organizations  for  the  handicapped. 

The  Small  Business  Administration 
published  an  interim  final  rule 
implementing  this  statute  on  January  31, 
1990,  in  the  Federal  Register  (Vol.  55, 
No.  21,  p.  3201).  However,  as  a  result  of 
the  application  of  that  rule,  SBA 
determined  that  S  121.2005,  which 
established  the  procedure  for  a  small 
business  to  appeal  the  award  of  a 
contract  to  an  organization  for  the 
handicapped,  required  a  substantial 
revision.  As  currently  written,  any  small 
business  that  was  the  otherwise 
apparent  successful  offeror  on  a 
solicitation  could  automatically 
establish  severe  economic  injury  if  the 
contract  would  have  represented  at 
least  25  percent  of  its  annual  receipts  for 
the  last  completed  fiscal  year.  If  severe 
economic  injury  is  determined,  award 
would  be  made  to  the  small  business. 
This  would  most  likely  result  in  no 
awards  being  made  to  organizations  for 
the  handicapped.  Section  133  of  Public 
Law  100-590  clearly  manifested  the 
intent  of  Congress  that  organizations  for 
the  handicapped  be  eligible  to  receive 
small  business  set-asides.  To  remedy 
this  problem,  SBA  substantially  revised 
S  121.2005.  Because  we  made  major 
changes  to  the  procedures  established  in 
die  interim  final  rule,  SBA  published  a 
proposed  rule  on  October  5, 1990  (Vol. 
55,  No.  194,  pg.  40847),  and  invited  public 
comment  on  %  121.2005. 

SBA  received  four  comments  as  a 
result  of  the  interim  final  rule  published 
January  30. 1990.  These  comments  were 
addressed  in  the  proposed  rule  of 
October  5, 1990.  Three  comments  were 
received  in  response  to  the  proposed 
rule  of  October  5, 1990. 

Overview  of  Public  Comments  and 
SBA's  Responses  Thereto 

SBA  received  a  request  fiY>m  a  small 
business  that  pubhc  and  private 
organizations  for  the  handicapped  not 
be  made  eligible  to  participate  in  the 
small  business  set-aside  program.  SBA 


cannot  adopt  this  suggestion  because 
this  is  a  statutory  requirement. 

Goodwill  Industries  of  America 
reiterated  its  prior  objection  that  the 
rule  unnecessarily  restricts  the  remedies 
available  when  SBA  determines  that 
severe  economic  injury  has  occurred  or 
is  likely  to  occur  as  the  result  of  an 
award  of  a  small  business  set-aside  to 
an  organization  for  the  handicapped. 
SBA  gave  this  considerable  thought 
before  publishing  the  interim  final  rule, 
and  again  before  publishing  the 
proposed  rule,  and  we  have  determined 
that  award  to  the  small  business 
concern  in  cases  where  severe  economic 
injury  has  been  determined  is  the  only 
reasonable  means  to  assure  direct 
alleviation  of  the  Injury.  The  other 
alteraatives  impose  a  great 
administrative  burden  on  the  procuring 
activity  and  interfere  with  prompt  and 
efficient  procurement  processes. 

A  commenter  requested  that  an 
organizadon  for  the  handicapped  l>e 
allowed  more  than  three  business  days 
to  submit  the  required  documentation  to 
the  SBA  SBA  cannot  adopt  this 
comment  It  was  determined  that  these 
procedures  would  be  consistent  %vith  the 
procedures  for  size  determinations  and 
not  cause  additional  delay  in  awarding 
the  contract. 

A  commenter  requested  that  SBA  give 
equal  consideration  to  the  negative 
impact  a  decision  to  take  away  a 
contract  finm  an  organization  for  the 
handicapped  might  have  on  that 
particular  organization  and  the  persons 
with  disabilities  employed  under  the 
contract  SBA  cannot  adopt  this 
comment  The  statute  authorizes  SBA  to 
grant  relief  to  a  small  business  suffering 
severe  economic  injury  as  a  result  of  a 
proposed  award  to  an  organization  for 
the  handicapped.  While  organizations 
for  the  handicapped  are  eligible  for 
small  business  set-asides,  they  are  not 
small  business  concerns.  The  statute  did 
not  authorize  SBA  to  provide  such  relief 
to  organixations  for  the  handicapped. 

A  commenter  requested  that  SBA 
work  with  national  organizations  such 
as  NARF.  Goodwill  Industries  of 
America  and  Easter  Seals  to  help 
educate  oiganizations  for  the 
handicapped  on  tiow  to  bid  on  small 
business  set-aside  contracts.  SBA  would 
agree  to  provide  assistance  to  such 
national  organizations:  however,  we  do 
not  have  thie  resources,  nor  the  statutory 
charter,  to  undertake  a  training  program 
of  tills  kind,  especially  in  light  of  the  fact 
that  organizations  for  the  handicapped 
are  not  small  business  concerns.  The 
SBA  has  agreed  to  provide  information 
on  training/ seminars  to  the  Committee 
for  Purchase  from  the  Blind  and  Other 


Severely  Handicapped  as  it  becomes 
available  to  as. 

Section  by  Section  Review 

Section  121.2001  describes  the 
underlying  policy  of  permitting  public 
and  private  organizations  for  the 
handicapped  to  participate  in  Federal 
proctu-ements  which  are  set-aside  for 
small  business.  It  notes  the  total  dollar 
limits  on  such  participation.  It  also 
describes  an  appeal  right  which  the  SBA 
Reauthorization  Act  provides  for  small 
businesses  which  experience  or  are 
likely  to  experience  severe  economic 
injury  as  a  result  of  award  of  set-asides 
to  such  organizations.  Such  small 
businesses  may  appeal  the  award  to 
SBA.  The  final  agency  decision  on  the 
appeals  will  be  made  by  the  Associate 
Administrator  for  Procurement 
Assistance  as  the  delegatee  of  the 
Administrator. 

Section  121.2002  provides  definitions 
of  "public  or  private  organizations  for 
the  handicapped"  and  "handicapped 
individual".  Although  Public  Law  100- 
590  provided  that  the  definition  for 
public  and  private  organizations  for  the 
handicapped  would  be  as  set  forth  in 
section  3(e)  of  the  Small  Business  Act 
the  definition  contained  in  this  rule 
omits  the  portion  of  the  statutory 
definition  found  in  subparagraph  3(e)(3). 
This  omission  is  required  because 
subparagraph  3(e)(3]  provides 
limitations  on  the  organizations  in  terms 
of  financial  assistance,  which  is  not 
involved  In  contract  awards. 
Additionally,  the  portion  of 
subparagraph  3(e)(3)  which  requires  that 
75  per  cent  of  the  labor  be  performed  by 
handicapped  Individuals,  is  separately 
addressed  in  Public  Law  100-S90,  and 
separately  implemented  in  this  proposed 
rule  by  { 121.2003. 

In  S  121.2003  the  eligibility  of 
sheltered  workshops  for  Small  Business 
Set-Asides  is  established,  including  the 
requirement  that  at  least  75  per  cent  of 
the  direct  labor  performed  on  each  item 
being  produced,  or  on  each  type  of 
service  being  performed,  must  be 
performed  by  handicapped  individuals. 
This  section  also  notes  that 
organizations  for  tiie  handicapped  cease 
to  be  eligible  for  such  set-asides  when 
the  aggregate  limits  for  such  awards 
during  a  fiscal  year  have  been  reached. 

The  procedure  for  protesting  the 
eligibility  of  sheltered  workshops  Is 
described  in  S  121.2004.  These  rules  are 
modeled  on  long-established  rules  for 
protesting  the  small  business  status  of 
another  offeror  on  a  Federal 
procurement.  The  essential  differences 
are  that  the  determinations  would  be 
made  at  the  Central  Office  of  the  SBA. 
rather  than  at  a  regional  office;  the 


Committee  for  tlie  Blind  and  Other 
Severely  Handicapped  would  be 

consulted:  and.  the  determination  would 
be  the  final  administrative  remedy.  The 
section  also  describes  the 
documentation  which  will  establish  the 
eligibility  of  an  organization  for  the 
handicapped. 

The  provisions  of  Section  121.2005 
describe  the  process  for  appeal  of 
awards  to  organizations  for  the 
handicapped  by  small  businesses  who 
allege  severe  economic  injury  has  been 
or  will  be  suffered  as  a  result  of  award 
of  a  contract  to  an  organization  for  the 
handicapped.  There  are  no  changes  to 
this  section  from  the  proposed  rule 
published  on  October  S,  1990. 
Reasonable  grounds  for  appeal  are 
described  and  a  presumption  is 
established  that  25  per  cent  or  more  of  a 
small  business'  annual  receipts  is 
"severe".  The  level  of  25  per  cant  has 
been  selected  because,  In  the  absence  of 
other  persuasive  data,  it  conforms  to  the 
level  selected  for  SBA's  "8(a) "  program 
which  also  conducts  reviews  of 
economic  impact  upon  competing 
candidates  fbr  contracts.  Hie  procedure 
for  appeal  is  again  modeled  on  the 
process  for  protesting  small  business 
status  but  would  include  a  10-day  period 
for  filing  appeals,  as  set  forth  in  tiie  law. 
The  remedy  provided  is  the  only 
reasonable  means  to  assure  direct 
alleviation  consistent  with  the 
reasonable  needs  for  prompt  and 
efficient  Federal  procurement  processes. 
Here,  alsa  determinations  will  be  made 
at  the  Central  Office  of  the  SBA  and  will 
be  the  final  administrative  remedy. 

CorapliMice  With  Executive  Orders 
12291  and  I2eu,  tke  Adafiiiiistrative 
Procedure  Act  (5  U.S.C  SSI  et  seq.>,  the 
Regulatory  FlexitHltty  Act  (5S  U.S£.«1. 
601,  Set  seq.^  and  the  Paperwofk 
Reductfam  Ad  (M  U  JjC.  dMV.  sq 


SBA  has  determined  that  this  rule 
does  not  constitute  a  major  rule  for 
purposes  of  Executive  Order  12291 
because  the  aimual  effect  on  the 
economy  will  not  exceed  $100  million. 
The  statutory  limit  on  the  progra.Ti  does 
not  exceed  $50  million  in  any  one  year 
and  SBA's  previous  experience  with  a 
similar  program  showed  less  than  $10 
million  to  be  Involved 

SBA  certifies  that  this  rule  does  not 
warrant  the  preparation  of  a  Federalism 
Assessment  in  accordance  with 
Executive  Order  12812. 

For  purposes  of  compliance  with  the 
Regulatory  Flexibility  Act  5  U.&C.  601 
et  seq..  SBA  certifies  that  this  rule  will 
not  have  a  significant  effect  on  a 
snbstantiai  number  of  small  entities. 
While  it  is  possible  that  10  or  more 
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small  entities  might  use  these  appeal 
procedures,  such  a  contingency  is  not 
anticipated. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  ch.  35,  SBA 
certifies  that  this  rule  will  impose  no 
new  reporting  or  recordkeeping 
requirements. 

List  of  Subjecto  in  13  CFR  Part  121 

Small  businesses,  Standard  industrial 
classification  codes. 

For  the  reasons  set  forth  above,  part 
121  of  Utle  13.  Code  of  Federal 
Regulations  (CFR)  is  amended  as 
follows: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citation  for  part  121  is 
revised  to  read  as  follows: 

Autliority:  15  U.S.C.  632(a),  634(b)(6), 
637(a),  and  644(c). 

2.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B— Ottwr  Eligibility  Provisions 

Eligibility  of  Organizations  for  the 
Handicapped  for  Small  Business  Set- Asides 

121.2001  Statutory  Basis. 

121.2002  Definitions. 

121.2003  Eligibility. 

121.2004  Protest  of  eligibility. 

121.2005  Appeal  of  economic  impact. 

Eligibility  of  Organizations  for  the 
Handicapped  for  Small  Business  Set-Asides 

§121.2001    Statutory  Basis. 

(a)  The  Small  Business  Act  as 
amended  by  Public  Law  100-590 
provides  that  public  or  private 
organizations  for  the  handicapped  shall 
be  eligible  to  participate  in  Federal 
prociu-ements  which  are  set  aside  for 
small  business,  during  fiscal  years  1989 
through  1993,  in  aggregate  amounts  of 
not  more  than  $30,000,000  in  1989; 
$40,000,000  in  1990;  and  $50,000,000  each 
year  in  1991  through  1993. 

(b)  That  law  further  provides  for 
appeal  to  SBA  of  such  an  award  when  a 
small  business  experiences  or  is  likely 
to  experience  severe  economic  injury  as. 
a  result  of  the  proposed  award  to  an 
organization  for  the  handicapped.  Any 
eligible  concern  wishing  to  appeal  must 
file  its  appeal  with  the  SBA  within  10 
days  after  the  announcement  of  the 
proposed  award  to  which  the  appeal 
relates.  SBA  is  afforded  30  days  fi-om 
the  date  the  appeal  is  filed  to  consult 
with  the  Executive  Director  of  the 
Committee  for  Purchase  fi-om  the  Blind 
and  Other  Severely  Handicapped. 

9121.2002   Definniona. 

(a)  Organization  for  the  handicapped 
means  a  public  or  private  entity: 


(1)  Which  is  organized  under  the  laws 
of  the  United  States  or  any  state, 
operated  in  the  interest  of  handicapped 
individuals,  the  net  income  of  which 
does  not  inure  in  whole  or  in  part  to  the 
benefit  of  any  shareholder  or  other 
individual;  and, 

(2)  Which  complies  with  any 
applicable  occupational  health  and 
safety  standard  prescribed  by  the 
Secretary  of  Labor. 

(b)  Handicapped  individual  means  a 
person  who  has  a  physical,  mental,  or 
emotional  impairment,  defect,  ailment, 
disease,  or  disabihty  of  a  permanent 
nature  which  in  any  way  limits  the 
selection  of  any  type  of  employment  for 
which  the  person  would  otherwise  be 
quahfied  or  qualifiable. 

§121.2003    Eliglblilty. 

Organizations  for  the  handicapped 
shall  be  eligible  for  award  of  contracts 
set  aside  for  small  business  provided 
that: 

(a)  The  workshop  meets  the  definition 
in  S  121.2002(a); 

(b)  At  least  75  per  centum  of  the  direct 
labor  performed  on  each  item  being 
produced  by  the  organization  for  the 
handicapped  under  the  contract  or 
performed  in  providing  each  type  of 
service  under  the  contract  is  performed 
by  handicapped  individuals;  and, 

(c)  The  maximum  allowable  amount 
of  such  awards  for  the  applicable  fiscal 
years  has  not  been  reached. 

§121.2004    Protest  of  eligibility. 

(a)  Who  may  protest.  A  responsive 
offeror,  the  affected  contracting  officer, 
or  the  Small  Business  Administration 
may  protest  the  status  of  an  offeror  as 
an  organization  for  the  handicapped 
eligible  for  participation  in  small 
business  set-asides. 

(b)  Grounds  for  protest.  Protests  must 
include  specific  information  which  tends 
to  show  that  the  protested  organization 
does  not  meet  the  eligibility  criteria  set 
forth  in  §5  121.2002  and  121.2003. 

(c)  Procedure  for  protest.  (1)  Protests 
shall  be  submitted  to  the  contracting 
officer  who  shall  promptly  forward  them 
to  the  Associate  Administrator  for 
Procurement  Assistance.  Small  Business 
Administration,  409  Third  Street,  SW., 
Washington,  DC  20416.  The  Associate 
Administrator  shall  be  the  deciding 
official  for  purposes  of  protests  under 
this  section. 

(2)  Protests,  Including  copies,  shall  be 
delivered  by  hand,  telegram  or  be 
placed  in  the  U.S.  mail  prior  to  the  close 
of  business  on  the  fifth  working  day 
after  bid  opening  or,  in  the  case  of  a 
negotiated  procurement,  the  fifth 
working  day  after  receipt  of  notification 


of  the  identity  of  the  apparent  successful 
offeror. 

(3)  The  Associate  Administrator  for 
Procurement  Assistance  shall  notify  the 
protested  organization  in  writing  that  a 
protest  concerning  its  eligibility  for 
small  business  set-asides  has  been 
presented. 

(4)  The  protested  organization  shall 
deliver  required  documentation,  with 
any  other  documentation  or  information 
it  wishes  SBA  to  consider  within  three 
business  days  of  receipt  of  written 
notification  of  the  protest.  See 
paragraphs  (d)  and  (e)  of  this  section.  If 
the  protested  organization  is  a  workshop 
participating  under  the  Javits-Wagner- 
O'Day  Program,  the  required 
documentation  may  be  delivered  by  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped  which 
maintains  workshop  eligibility 
documentation  on  file  in  its  offices. 
Delivery  may  be  made  by  hand, 
telegram  or  placement  in  the  U.S.  mail. 

(5)  The  Associate  Administrator  for 
Procurement  Assistance  shall  consult 
with  the  Executive  Director  of  the 
Committee  for  Purchase  from  the  Blind 
and  other  Severely  Handicapped  before 
rendering  a  determination. 

(6)  SBA  shall,  within  ten  business 
days  of  receipt  of  a  protest,  notify 
parties,  including  the  contracting  officer, 
of  its  decision.  Notification  will  be 
considered  complete  upon  hand 
delivery,  receipt  of  a  telegram,  or 
placement  in  the  U.S.  mail. 

(7)  The  eligibility  determination  by  the 
Associate  Adminisb-ator  shall  be  the 
final  Agency  action  with  respect  to  such 
protests. 

(8)  Failure  to  submit  any 
documentation  required  to  resolve  a 
protest  may  be  grounds  for  resolution  of 
the  protest  against  the  non-submitting 
party. 

(d)  Required  documentation  to 
demonstrate  eligibility. 

Except  as  provided  in  paragraph  (e)  of 
this  section,  the  following 
documentation,  where  applicable,  will 
be  required  to  demonstrate  the  eligibility 
of  an  organization: 

(1)  A  legible  copy  (preferably  a 
photocopy)  of  the  articles  of 
incorporation  showing  the  date  of  filing 
and  the  signature  of  an  appropriate 
State  official. 

(2)  A  copy  of  the  bylaws  certified  by 
an  officer  of  the  corporation. 

(3)  If  the  articles  of  incorporation  or 
bylaws  do  not  include  a  statement  to  the 
effect  that  no  part  of  the  net  income  of 
the  workshop  may  inure  to  the  benefit  of 
any  shareholder  or  other  individual,  one 
of  the  following  dociunents: 


(i)  A  certified  copy  of  the 
under  which  the  workshop 
incorporated  which  Include 
the  effect  that  no  part  of  the 
of  the  workshop  may  inure 
of  any  shareholder  or  other 

(ii)  A  copy  of  a  resolution 
by  the  governing  body  of  th 
corporation,  certified  by  an 
corporation  to  the  effect  tha 
the  net  income  of  the  works 
intu%  to  the  benefit  of  any  s 
or  other  individual. 

(iii)  A  copy  of  the  Interna 
Service  certificate,  duly  exe 
the  prior  twelve  months,  inc 
the  corporation  has  been  ac 
non-profit  agency  for  taxati 

(e)  A  State-owned  or  Stat 
workshop  for  the  blind  or  ol 
handicapped  shall  demonst 
eligibility  by  submitting  the 
documents: 

(1)  A  certified  copy  of  the 
statute  establishing  or  authc 
establishment  of  workshop( 
handicapped. 

(2}  In  the  case  of  a  wholly 
State  corporation,  a  certifiei 
corporation  bylaws;  and,  in 
State  agency,  a  certified  tru( 
implementing  regulations,  o] 
procedures,  notice  of  establi 
the  workshop,  or  other  simil 
documents. 

§21.2005    AppMl  of  •eonomi 
A  proposed  award  of  a  sn 

set-aside  to  an  organization 
handicapped  may  be  appeal 
a  small  business  concern  ha 
experienced  or  is  likely  to  e: 
severe  economic  Injury  as  tl 
the  proposed  award. 

(a)  Who  may  appeal.  Thoi 
appeal  are: 

(1)  A  small  business  cono 
an  offer  on  the  solicitation  v 
was  the  incumbent  contracti 
predecessor  contract  for  the 
products  being  solicited;  or, 

(2)  A  small  business  conci 
on  the  solicitation  which  wa 
otherwise  apparent  success! 
a  prior  small  business  set-as 
that  was  awarded  to  an  org{ 
the  handicapped. 

(b)  Grounds  for  appeal.  [\\ 
incumbent  contractor  must  s 
competition  by  organization 
handicapped,  the  incumbent 
is  likely  to  receive  the  instar 
and 

(i)  That  the  dollar  amount 
instant  award  represents  at ! 
percent  of  the  concern's  ann 
in  its  most  recently  complete 
year. 
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ganized  under  the  laws 
tea  or  any  state,     ' 
iterest  of  handicapped 
let  income  of  which 
whole  or  in  part  to  the 
areholder  or  other 

}hes  with  any 
ational  health  and 
irescribed  by  the 
)r. 

id  individual  means  a 
I  physical,  mental,  or 
ment  defect,  ailment, 
lity  of  a  permanent 
ny  way  limits  the 
ype  of  employment  for 
would  otherwise  be 
Hable. 

lity. 

"or  the  handicapped 
3r  award  of  contracts 

1  business  provided 

op  meets  the  defmition 

ler  centum  of  the  direct 
in  each  item  being 
irganization  for  the 
ZT  the  contract  or 
iding  each  type  of 
contract  is  performed 
idividuals;  and, 
m  allowable  amount 
r  the  applicable  fiscal 
n  reached. 

lofeliglbinty. 

otest.  A  responsive 
3d  contracting  officer, 
less  Administration 
atus  of  an  offeror  as 
ir  the  handicapped 
pation  in  small 

!S. 

protest.  Protests  must 
formation  which  tends 
rotested  organization 
eligibility  criteria  set 

2  and  121.2003. 

r protest.  (1)  Protests 

I  to  the  contracting 
)romptly  forward  them 
idministrator  for 
itance.  Small  Business 
19  Third  Street,  SW., 
0418.  The  Associate 

II  be  the  deciding 
js  of  protests  under 

uding  copies,  shall  be 
,  telegram  or  be 
mail  prior  to  the  close 
fifth  working  day 
ir,  in  the  case  of  a 
iment.  the  fifth 
receipt  of  notification 


of  the  identity  of  the  apparent  successful 
offeror. 

(3)  The  Associate  Administrator  for 
Procurement  Assistance  shall  notify  the 
protested  organization  in  writing  that  a 
protest  concerning  its  eligibihty  for 
small  business  set-asides  has  been 
presented. 

(4)  The  protested  organization  shall 
deliver  required  documentation,  with 
any  other  documentation  or  information 
it  wishes  SBA  to  consider  within  three 
business  days  of  receipt  of  written 
notification  of  the  protest.  See 
paragraphs  (d]  and  (e)  of  this  section.  If 
the  protested  organization  is  a  workshop 
participating  under  the  Javits-Wagner- 
O'Day  Program,  the  required 
dociunentation  may  be  delivered  by  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped  which 
maintains  workshop  eligibility 
documentation  on  file  in  its  offices. 
Delivery  may  be  made  by  hand, 
telegram  or  placement  in  the  U.S.  mail. 

(5)  The  Associate  Administrator  for 
Procurement  Assistance  shall  consult 
with  the  Executive  Director  of  the 
Committee  for  Purchase  fixim  the  Blind 
and  other  Severely  Handicapped  before 
rendering  a  determination. 

(6)  SBA  shall,  within  ten  business 
days  of  receipt  of  a  protest,  notify 
parties,  including  the  contracting  officer, 
of  its  decision.  Notification  will  be 
considered  complete  upon  hand 
delivery,  receipt  of  a  telegram,  or 
placement  in  the  U.S.  mail. 

(7)  The  eligibihty  determination  by  the 
Associate  Administrator  shall  be  the 
final  Agency  action  with  respect  to  such 
protests. 

(8)  Failure  to  submit  any 
dociunentation  required  to  resolve  a 
protest  may  be  grounds  for  resolution  of 
the  protest  against  the  non-submitting 
party. 

(d)  Required  documentation  to 
demonstrate  eligibility. 

Except  as  provided  in  paragraph  (e)  of 
this  section,  the  following 
documentation,  where  applicable,  will 
be  required  to  demonstrate  the  eligibility 
of  an  organization: 

(1)  A  legible  copy  (preferably  a 
photocopy)  of  the  articles  of 
incorporation  showing  the  date  of  filing 
end  the  signatiu^  of  an  appropriate 
State  official. 

(2]  A  copy  of  the  bylaws  certified  by 
an  officer  of  the  corporation. 

(3)  If  the  articles  of  incorporation  or 
bylaws  do  not  include  a  statement  to  the 
effect  that  no  part  of  the  net  income  of 
the  workshop  may  inure  to  the  benefit  of 
any  shareholder  or  other  individual,  one 
of  the  following  documents: 


(i)  A  certified  copy  of  the  State  statiite 
under  which  the  workshop  was 
incorporated  which  includes  wording  to 
the  effect  that  no  part  of  the  net  income 
of  the  workshop  may  inure  to  the  benefit 
of  any  shareholder  or  other  individual. 

(ii)  A  copy  of  a  resolution  approved 
by  the  governing  body  of  the 
corporation,  certified  by  an  officer  of  the 
corporation  to  the  effect  that  no  part  of 
the  net  income  of  the  workshop  may 
iniu«  to  the  benefit  of  any  shareholder 
or  other  individual. 

(iii)  A  copy  of  the  Internal  Revenue 
Service  certificate,  duly  executed  during 
the  prior  twelve  months,  indicating  that 
the  corporation  has  been  accepted  as  a 
non-profit  agency  for  taxation  purposes. 

(e)  A  State-owned  or  State-operated 
workshop  for  the  blind  or  other  severely 
handicapped  shall  demonstrate  its 
eligibility  by  submitting  the  following 
documents: 

(1)  A  certified  copy  of  the  State 
statute  establishing  or  authorizing  the 
establishment  of  workshop(s)  for  the 
handicapped. 

(2)  In  the  case  of  a  wholly-owned 
State  corporation,  a  certified  copy  of  the 
corporation  bylaws;  and,  in  the  case  of  a 
State  agency,  a  certified  true  copy  of 
implementing  regulations,  operating 
procedures,  notice  of  establishment  of 
the  workshop,  or  other  similar 
documents. 

(21.2005    AppMi  of  eeoiMMnlc  knpMt 

A  proposed  award  of  a  small  business 
set-aside  to  an  organization  for  the 
handicapped  may  be  appealed  to  SBA  if 
a  small  business  concern  has 
experienced  or  is  likely  to  experience 
severe  economic  injury  as  the  result  of 
the  proposed  award. 

(a)  Who  may  appeal.  Those  eligible  to 
appeal  are: 

(1)  A  small  business  concern  making 
an  offer  on  the  solicitation  which  is  or 
was  the  incumbent  contractor  on  a 
predecessor  contract  for  the  services  or 
products  being  solicited;  or, 

(2)  A  small  business  concern  offering 
on  the  solicitation  which  was  the 
otherwise  apparent  successful  offeror  on 
a  prior  small  business  set-aside  contract 
that  was  awarded  to  an  organization  for 
the  handicapped. 

(b)  Grounds  for  appeal.  (1)  An 
inctunbent  contractor  must  show,  absent 
competition  by  organizations  for  the 
handicapped,  the  incumbent  contractor 
is  likely  to  receive  the  Instant  award, 
and 

(i)  That  the  dollar  amount  of  the 
instant  award  represents  at  least  25 
percent  of  the  concern's  annual  receipts 
in  its  most  recentiy  completed  fiscal 
year. 


(2)  Offerors  appealing  on  the  grounds 
of  prior  small  business  set-aside 
contract  awards  to  organizations  for  the 
handicapped  must  show,  absent 
competition  by  organizations  for  the 
handicapped,  such  offeror  is  likely  to 
receive  the  Instant  award;  and, 

(i)  The  dollar  amount  of  the  instant 
award  represents  at  least  25  percent  of 
the  concern's  annual  receipts  in  its  most 
recently  completed  fiscal  year,  and 

(ii)  The  dollar  amount  of  the  prior 
small  business  set-aside  contract 
awarded  to  an  organization  for  the 
handicapped  for  which  the  concern  was 
the  otherwise  apparent  successful 
offeror  represented  at  least  25  percent  of 
its  annual  receipts  for  the  fiscal  year  in 
which  the  contract  was  awarded.  If  the 
fiscal  year  in  which  the  prior  contract 
was  awarded  to  an  organization  for  the 
handicapped  is  not  yet  completed,  the 
award  must  represent  at  least  25  percent 
of  the  small  business  concern's  most 
recentiy  completed  fiscal  year. 

(c)  Procedure  for  appeal  (1)  Appeals 
shall  be  submitted  to  the  contracting 
officer  who  shall  promptiy  forward  them 
to  the  Associate  Administrator  for 
Procurement  Assistance,  Small  Business 
Administration,  1441  L  Street  NW.,  room 
600.  Washington,  DC  20416.  The 
Associate  Administrator  shall  be  the 
deciding  official  for  purposes  of  appeals 
tmder  this  section. 

(2)  Appeals  Including  copies,  shall  be 
delivered  by  hand,  telegraph,  or  placed 
in  the  U.S.  mail,  by  the  close  of  business 
of  the  tenth  calendar  day  after  opening 
of  bids  or,  in  the  case  of  negotiated 
prociuements,  after  receipt  of 
notification  of  the  identity  of  the 
apparent  successful  offeror. 

(3)  The  Associate  Administrator  shall 
consult  with  the  Executive  Director  of 
the  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
and  shall  resolve  the  appeal  within  ten 
working  days  after  its  receipt 

(4)  The  Associate  Administi^tor  shall, 
within  ten  working  days  of  receipt  of  an 
appeal,  notify  appellants  and  affected 
contracting  officers  of  SBA's  decision 
and  require  the  contracting  officer  to 
proceed  with  award  or  to  make  an 
award  without  regard  to  offers  by 
organizations  for  the  handicapped. 
Notice  shall  be  complete  upon  hand 
delivery,  delivery  by  telegram  or 
placement  in  the  U.S.  mail. 

(5]  The  decision  by  the  Associate 
Administrator  shall  be  the  final  agency 
action  with  respect  to  such  appeals. 

Dated:  May  31, 1991. 
Patricia  Sdkl. 
Administrator. 
[FR  Doc  91-17311  Filed  i-6-n.  8:46  am] 


DEPARTMENT  OF  TRANSPORT ATIOH 

F«d«ral  Aviation  Administration 

14  CFR  Parts  21  and  25 

[Doefcsl  Na  NM-50;  SptM  Conditions  Na 
2S-ANM-46] 

SpMHal  Conditions;  Lsar)«t  Inc^  Modsl 
31A  Alrplans;  Lightning  and  High 
Intsnslty  Radiated  FMds 

AOttNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  conditions. 

summary:  These  special  conditions  are 
issued  for  the  Learjet  Inc.,  Model  31A 
airplane.  This  airplane  is  equipped  with 
high-technology  digital  avionics  systems 
that  perform  critical  or  essential 
functions.  The  applicable  regvdations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  the  effects  of 
lightning  and  high-intensity  radiated 
fields  (HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
which  the  Administrator  considers 
necessary  to  ensure  thst  the  critical  and 
essential  functions  that  these  systems 
perform  are  maintained  when  the 
airplane  is  exposed  to  lightning  and 
HIRF. 

MFCCnvE  OATC  July  17, 1991. 

pow  nnrrHER  mfomiATiON  contact; 

Mark  Quam,  FAA.  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW.,  Renton, 
WA  98055-4056;  telephone  (206)  227- 
2145. 

Background 

On  September  13, 1990.  Learjet  Inc., 
applied  for  an  amendment  to  their  type 
certificate  No.  AlOCE  to  include  their 
new  Model  31A  airplane.  The  Model 
31A,  which  is  a  derivative  of  the  Lear 
Model  31  currently  approved  under  T.C. 
No.  AlOCE,  is  a  pressurized  10- 
passenger  transport  category  airplane 
with  a  maximum  takeoff  gross  weight  of 
15,500  pounds,  (16,500  optional), 
maximum  operating  speed  V^M,^  of 
325  KIAS/.81M1,  and  maximum 
operating  altitiide  of  51,000  feet.  It  is 
powered  by  two  Garrett  TFB-731-2-3B 
turbofan  engines  mounted  on  the  aft 
fuselage.  This  airplane  incorporates  a 
number  of  novel  or  unusual  design 
featiu%s,  such  as  digital  avionics 
including,  but  not  necessarily  limited  to, 
five  tube  electronic  flight  instrument 
systems  (EFIS).  dual  attitude  and 
heading  reference  systems  (AHRS).  dual 
air  data  computers,  dual  autopilot/flight 
directors,  and  digital  electronic  engine 
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controls  PEEC).  that  may  be  vulnerabk 

to  lightning  and  external  high-intensity 
radiated  fields  (HIRF). 

Type  Certificatioa  Basis 

Under  the  provisions  of  S  21.101  of  the 
FAR.  Learjet  Inc.,  must  show  that  the 
Model  31A  meets  the  applicable 
provisions  of  Subchapter  C  in  effect  on 
the  date  of  application  for  the  amended 
TC  unless:  (1)  otherwise  specified  by  the 
Administrator  or  (2)  compliance  with 
later  effective  amendments  is  elected  or 
required  under  §  21.17;  and  (3)  special 
conditions  are  prescribed  by  \he 
Administrator.  The  certification  basis 
for  the  Model  31A  is  as  follows: 

Part  25  of  the  FAR,  effective  February 
1, 1965,  as  amended  by  Amendments  25- 
2,  and  25-4.  In  addition.  Amendments 
25-3.  25-7,  25-ia  25-12,  25-18.  25-21, 
and  25-30;  §  25.955(b)(2),  as  amended  by 
Amendment  25-11;  S  25.954,  as  amended 
by  Amendment  25-14;  §§  25.803(e), 
25.811(f),  25.853(a),  25.853(b)  and 
25.855(a),  as  amended  by  Amendment 
25-15;  §  25.1359,  as  amended  by 
Amendment  25-17;  9  25.785(c).  as 
amended  by  Amendment  25-20; 
§S  25.25,  25.113,  25.145,  25.251.  25.303, 
25.305(b),  25.307(d).  25.331(a)(3). 
25.335(b),  25.335(f).  25.337(b).  25.349(b). 
25.351(a).  25.363, 25.395(a).  25.395(b). 
25.471(a)(1).  25.471(a)(2),  25.473. 
25.493(b).  25.499(b).  25.499(c).  25.499(d). 
25.509(a)(3),  25.561(b)(3).  25.581.  25.607. 
25.615,  25.619.  25.625.  25.629.  25.877, 
25.697.  25.699.  25.701.  25.721.  25.723. 
25.725,  25.727.  25.729,  25.733,  25.735. 
25.865.  25.867,  25.871  25.903(d),  25.934. 
25.994.  25.1103(d).  25.1143(e), 
25.1303(a)(1),  25.1303(a)(3).  25.1303(b). 
25.1303(c),  25.1307.  25.1331.  and 
25.1585(c),  as  amended  by  Amendment 
25-23:  §§  25.1013(e).  25.1305(c)(4),  and 
25.1305(c)(6),  as  amended  by 
Amendment  25-36;  §§  25.45  through 
25.75  deleted:  §§  25.101,  25.161.  25.815, 
25.1303(a)(2),  25.1322,  25.1403,  and 
25.1439,  as  amended  by  Amendment  25- 
38;  S9  25.903(e).  25.939,  and  25.943.  as 
amended  by  Amendment  25--I0; 
§  25.1335,  as  amended  by  Amendment 
25-41;  8§  25.29,  25.143(b).  25.147.  25.177, 
25.181,  25.201.  25.207,  25.233.  25.237, 
25.255.  and  25.703,  as  amended  by 
Amendment  25-42;  (  25.1328,  as 
amended  by  Amendment  25-43; 
§  25.1329{h).  as  amended  by 
Amendment  25-48;  §  25.253,  as  amended 
by  Amendment  25-54;  §§  25.33  and 
25.961.  as  amended  by  Amendment  25- 
57;  Part  36  of  the  FAR  effective 
December  1, 1969,  as  amended  at  the 
time  of  certification;  Part  34  of  the  FAR 
effective  September  la  199a  as 
amended  at  the  time  of  certification;  and 
SpedaJ  Conditions  Na  25-0»-CE-14 
(high  altitude  operatiwi  at  51,000  feet). 


and  Spedai  Conditions  No.  25-ANM-19 
(lightning  strike  protection  of  digital 
electronic  engine  controls). 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not  contain 
adequate  or  appropriate  safety 
standards  for  the  Model  31 A  becaose  of 
a  novel  or  unusual  design  feature, 
spedai  conditions  are  prescribed  under 
the  provisions  of  i  21.16  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Spedai  conditions,  as  appropriate,  are 
issued  in  accordance  with  {  11.49  of  the 
FAR  after  public  notice,  as  required  by 
9  11.28  and  11.29.  and  become  part  of 
the  type  certification  basis  In 
accordance  with  9  21.17(a)(2).  In 
addition  to  the  applicable  airworthiness 
regulations  and  spedai  conditions,  the 
Model  31A  must  comply  with  the  noise 
certification  requirements  of  Part  36  and 
the  engine  emission  requirements  of  Part 
34. 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  the  new  technology 
avionic  systems.  There  are  two 
regulations  that  specifically  pertain  to 
lightning  protection;  one  for  the  airframe 
in  general  (§  25.581),  and  the  other  for 
fuel  system  protection  (9  25.954).  There 
are.  however,  no  regulations  that  deal 
specificaUy  with  protection  of  electrical 
and  electronic  systems  from  lightning. 
The  loss  of  a  critical  function  of  these 
systems  due  to  lightning  would  prevent 
continued  safe  flight  and  landing  of  the 
airplane.  Although  the  loss  of  an 
essential  function  would  not  prevent 
continued  safe  flight  and  landing,  it 
could  significantly  impact  the  safety 
level  of  the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
from  high-intensity  radiated  fields 
(HIRF).  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it 
necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  spedai  conditions  are  needed 
for  the  Model  31A  which  require  that 
new  electrical  and  electronic  systems, 
such  as  the  EFIS,  AHRS,  dual  air  data 
computers,  dual  autopilot/flight 
directors,  and  DEEC,  be  designed  and 
installed  to  preclude  component  damage 
and  interruption  of  function  due  to  both 


the  direct  and  mdirect  e^cts  of 
lightning  and  HIRF. 

Lightning 

To  provide  a  means  of  compliance 
with  the  special  conditions,  dariflcaticn 
of  the  threat  definition  for  lightning  it 
needed.  The  following  "threat 
definition,"  based  on  FAA  Advisory 
Circular  20-136,  Protection  of  Aircraft 
Electrical/Electronic  Systems  Against 
the  Indirect  Effects  of  Lightning,  dated 
March  5, 1990,  is  proposed  as  a  basis  to 
use  in  demonstrating  compliance  with 
the  lightning  protection  spedai 
condition. 

The  hghtning  current  waveforms 
(Components  A  D,  and  H]  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A,  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  electronic  systems  may 
then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike — 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  suffidently  below  the 
equipment  "hardness"  level;  then 

2.  MulUpIe  Stroke  Flash:  [  \4 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  {>eriod  of 
time  (2  seconds]  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 


carried  out  in  response  to  t 
stroke  environment  to  dem 
the  system  response  meets 
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This  equation  produces  tl 
characteristics: 
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Action  Intagrtf  (amp*  mc).. 
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the  direct  and  mdirect  e^cts  of 
lightning  and  HIRF. 

Ugbtoing 

To  provide  a  means  of  compliance 
with  the  special  conditions,  clariHcaticn 
of  the  threat  definition  for  lightning  it 
needed.  The  following  "threat 
definition,"  based  on  FAA  Advisory 
Circular  20-136,  Protection  of  Aircraft 
Electrical/Electronic  Systems  Against 
the  Indirect  Effects  of  Lightning,  dated 
March  5, 1990,  is  proposed  as  a  basis  to 
use  in  demonstrating  compliance  with 
the  lightning  protection  special 
condition. 

The  lightning  ctirrent  waveforms 
(Components  A  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A,  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding, 
enplane  geometry,  etc.  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  electronic  systems  may 
then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A.  or  Resfrike — 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level;  then 

2.  Multiple  Stroke  Hash:  { Vi 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarUy  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds]  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 


carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Vt  magnitude  of  Component 
D  (peak  amplitude  of  50,000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints:  (1)  the  minimum 
time  between  subsequent  strokes  is  10 
ms,  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  An 
analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  under  evaluation;  and, 

3.  Multiple  Burst-  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulses 
accompanying  the  airplane  lightning 


strike  process.  While  insufficient  energy 
exists  in  these  pulses  to  cause  physical 
damage,  it  is  possible  that  transients 
resulting  from  this  environment  may 
cause  upset  to  some  digital  processing 
systems. 

The  representation  of  this  Interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  which 
represent  the  multiple  bursts  of  ciurent 
pulse  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  each, 
distributed  over  a  period  of  2  seconds. 
Each  set  of  20  strokes  is  made  up  of  20 
repetitive  Component  H  waveforms 
distributed  within  a  period  of  one 


millisecond.  The  minimum  time  between 
individual  Component  H  pulses  within  a 
burst  is  10/is,  the  maximum  is  SO^s.  The 
24  bursts  are  distributed  over  a  period  of 
up  to  2  seconds  according  to  the 
following  constraints:  (1)  the  minimum 
time  between  subsequent  strokes  is  10 
ms,  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  The 
individual  "Multiple  Burst"  Component 
H  waveform  is  defmed  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D).  "Multiple  Stroke"  [Vt  Component  D). 
and  the  "Multiple  Burst"  (Component 
H). 

These  components  are  defined  by  the 
following  double  exponential  equation: 

i{t)-I4e---«-*l 
where; 

t^time  in  seconds, 

ix  current  in  amperes,  and 
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This  equation  produces  the  following 
characteristics: 
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Hlgh-Intsnsity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  the 
Ens.  AHRS.  and  ADC.  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing 
HIRF  emitters,  an  adequate  level  of 


protection  exists  when  compliance  with 
the  HIRF  protection  special  condition  is 
shown  with  either  paragraphs  1  or  2 
below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  bom 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Ffaquancy 

Pa*(V/M) 

10KHZ-600KH2.. 

SO 

80 

500  KHz-    2  MHz    ... 

•0 

60 

2  MHj-  30  MHz 

>00 

200 

30  MHi-100  MHz 

33 

33 

100  MHi-200  MHz 

33 

33 

200  MHz-400  MHz 

150 

33 

400  MHz-    1  QHz~     . 

8300 

2.000 

1  GHz-    2QHZ 

9,000 

1,500 

2   Hz-    4QHZ.    — 

17.000 

1.200 

4QHz-    6QHZ. 

14,500 

600 

6 GHz-    8  GHz.-     . 

4.000 

666 

8  GHz-  12  GHz 

9.000 

^000 

12  GHz-  20  GHz 

4.000 

500 

20  GHz-  40  GHz    .. 

4.000 

1.000 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  u^ed 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
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subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S.  It  will  also 
be  adopted  by  the  European  Joint 
Airworthiness  Authorities. 

Discussion  of  Comments 

Notice  of  Proposed  Special  Conditions 
^fo.  SC-91-2-NM  for  the  Learjet  Inc. 
Model  31A  airplane  was  published  in 
the  Federal  Register  on  March  18. 1991 
(56  FR  11375).  No  conunents  were 
received;  however,  the  FAA 
inadvertently  omitted,  in  the  preamble 
to  the  Notice,  part  of  the  certification 
basis  listed  in  Type  Certificate  Data 
Sheet  (TCDS)  Al'DCE.  The  listing  cf  the 
certification  basis  in  these  final  special 
conditions  is  corrected  to  include  this 
information. 

As  a  delay  in  issuance  of  these  special 
conditions  would  significantly  affect  the 
applicant's  installation  of  the  system 
and  certification  of  the  airplane,  which 
is  imminent,  the  FAA  has  determined 
that  good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance,  as  opposed  to  30  days  from  the 
date  of  publication  in  the  Federal 
Register. 

Conclusion: 

This  action  a^ects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  mid 

25 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authorr>-:  49  U.S.C.  1344, 1348(c),  1352, 
1354(a).  1355. 142  through  1431. 1502, 
1651(b)(2).  42  U.S.C.  1857f-10,  4321  et  seq.; 
E.0. 11514;  and  49  U.S.C.  10e(g). 

The  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  the  Learjet  Inc.  Model  31A 
airplane: 

1.  Lightning  Protection 

a.  Each  new  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to  ensure 
that  the  operation  and  operational 
capability  of  these  systems  to  perform 
critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
lightning. 


b.  Each  essential  fimction  of  new  or 
modified  electrical  or  electronic  systems 
or  installations  must  be  protected  to 
ensure  that  the  function  can  be 
recovered  in  a  timely  manner  after  the 
airplane  has  been  exposed  to  lightning. 

2.  Protection  From  Unwanted  Effects  of 
High-Intensity  Radiated  Fields  (HIRF) 

Each  new  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to  ensure 
that  the  operation  and  operational 
capability  of  these  systems  to  perform 
critical  fiuictions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
externally  radiated  electromagnetic 
energy. 

3.  The  following  definitions  apply  wth 
respect  to  these  special  conditions: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Essential  Functions.  Functions  whose 
failure  could  contribute  to  or  cause  a 
failure  condition  that  would  significantly 
impact  the  safety  of  the  airplane  or  the 
ability  of  the  fiightcrew  to  cope  with 
adverse  operating  conditions. 

Issued  in  Rsnton,  Washington,  on  \a\y  17, 
19S1. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-18582  Filed  8-5-91;  8:45  am] 
BaujNa  cooF.  4910-13-M 


14  CFR  Part  39 

(Docket  Na  90-NM-238-AD;  Amendment 
39-7098;  AO  91-16-08] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes  Equipped 
With  Boeing  Auxiliary  Fuel  Tanlcs 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  737  series 
airplanes  equipped  with  a  Boeing  aft 
auxiliary  fuel  tank,  which  requires  the 
deactivation  of  the  auxiUary  fuel  system 
or  accomplishment  of  certain 
inspections  and  modifications.  This 
amendment  is  prompted  by  reports  of 
uncontrollable  fuel  leakage  into  the  aft 
cargo  bay  on  Model  727  airplanes,  due 
to  delamination  and/or  cracks  in  the 
auxiliary  fuel  tank  outer  panel,  which  is 
similar  in  design  to  the  Model  737.  This 
condition,  if  not  corrected,  could  result 
in  a  fire  in  the  Model  737  aft  cargo 


compartment  due  to  fuel  leaking  from 
the  auxiliary  fuel  tank. 

EFFfcnvE  date  September  6. 1991. 
AOORESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  SeatUe,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington. 

FOR  FURTHElt  INFORMATION  CONTACT: 

Mr.  Stephen  S.  Bray.  Seattle  Aircraft 
Certification  Office,  Propulsion  Branch, 
ANM-140S;  telephone  (206)  227-2881. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4G5a 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  FederaJ 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  737  series  airplanes 
equipped  with  an  aft  auxiliary  fuel  tank, 
which  requires  the  deactivation  of  the 
auxiliary  fuel  system  or  accomplishment 
of  certain  inspections  and  modifications; 
or  incorporation  of  a  design 
modification  determined  to  be 
terminating  action,  was  published  in  the 
Federal  Register  on  February  25, 1991 
(56  FR  7616). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  manufactiu'er  disagreed  with  the 
need  for  the  proposed  mandatory 
(terminating)  modification  of  the  fuel 
tanks.  The  manufacturer  believes  that 
the  one  reported  case  of  fuel  leakage  in 
a  Model  727  airplane  was  an  isolated 
case;  that  the  auxiliary  fuel  tank 
exhibits  adequate  fail-safety;  and  that, 
when  inspected  in  accordance  with 
Boeing  Service  Bulletin  737-28-1088,  the 
tank  will  be  damage  tolerant.  The  FAA 
has  re-evaluated  its  position  on  the 
proposed  modification  requirement,  and 
concurs  in  part  with  the  commenter.  A 
modification  has  not  yet  been  designed 
that  meets  the  criteria  for  termination  of 
the  required  inspections.  In  Kght  of  this, 
the  FAA  considers  that  the  repetitive 
inspection  program  required  by  the  rule 
will  adequately  monitor  the  condition  of 
the  auxiliary  fuel  tanks  and  tank 
structiu^  in  the  Interim.  Although  a 
terminating  modification  is  not  currently 
available,  the  FAA  will  consider 
proposals  for  such  modifications  under 
the  alternative  method  of  compliance 
provisions  of  paragraph  C  of  the  fina) 
rule. 


Federal  Reysfa 

The  manufacturer  and  one  t 
stated  that  the  NPRM  incorrec 
implied  that  the  manufacturer 
currently  woiking  on  a  modifii 
which,  onoe  Installed,  would  p 
terminating  action  for  the  reqi 
of  this  AD. 

In  addition,  the  manufacture 
commented  that  five  modificai 
designs  were  reviewed  by  sys 
experts  and  designers  and  nor 
determined  to  be  feasible  or  w 
for  a  variety  of  reasons.  The  F 
acknowledges  the  comment  b 
yet  convinced  that  a  feasible 
modification  cannot  be  develo 
However,  since  the  manufactu 
yet  to  develop  one,  the  FAA  hi 
the  proposed  requirement  to  m 
auxiliary  fuel  tank,  paragraph 
NWRM.  As  explained  above,  th 
inspection  requirements  of  the 
ensure  an  adequate  level  of  sa 
interim.  Once  a  feasible  modifi 
developed,  approved,  and  avai 
FAA  may  consider  further  rule 
require  installation  of  the  term 
modification  of  the  auxiliary  fu 
system. 

The  manufacturer  also  state* 
proposed  rule  had  several  typo 
errors  with  respect  to  service  b 
numbers  and  dates.  The  FAA  c 
The  final  rule  has  been  revised 
the  correct  service  bulletin  info 
In  its  final  comment,  the  mar 
pointed  out  that  there  are  at  let 
different  suppliers  of  auxiliary 
tanks  manuJFactured  and  used  c 
737  airplanes.  By  referencing  th 
service  bulletins,  the  proposed 
implies  that  the  Boeing-designe 
built  tank  is  the  subject  of  the  ^ 
but  the  proposal  is  not  s[>ecifia 
FAA  concurs  that  some  clarific 
necessary,  and  has  revised  the 
in  the  appropriate  places  to  ind 
this  AD  applies  only  to  Boeing  i 
fuel  tank  installations. 

Two  Air  Transport  Assodati< 
of  America  member  operators  L 
that  31  airplanes  in  their  combii 
fleets  are  included  in  the  effect! 
listing  of  the  Boeing  Service  Bui 
whereas,  the  economic  Impact 
paragraph  in  the  preamble  to  th 
indicates  that  only  4  airplanes  c 
registry  would  be  affected  by  th 
proposed  rule.  These  commente 
requested  a  clarification  of  this 
Upon  further  review  of  the  avail 
data,  the  FAA  concurs  that  the 
estimated  number  of  U5.-regist( 
airplanes  affected  by  the  rule  is 
than  that  which  was  specified  ii 
economic  analysis  paragraph.  T 
economic  analysis  paragraph,  b 
has  been  revised  to  reflect  more 
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compartment  due  to  fiiel  leaking  from 
the  auxiliary  fuel  tank. 

EFFECTWE  DATE  September  6. 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Region,  Transport  Airplane  Directwate, 
1601  Lind  Avenue  SW.,  Rentoa 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stephen  S.  Bray,  Seattle  Aircraft 
Certification  Office.  Propulsion  Branch, 
ANM-140S;  telephone  (206)  227-2681. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPIEIIENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  en 
airworthiness  directive,  applicable  to 
Boeing  Model  737  series  airplanes 
equipped  with  an  aft  auxiliary  fuel  tank, 
which  requires  the  deactivation  of  the 
auxiliary  fuel  system  or  accomplishment 
of  certain  inspections  and  modifications; 
or  incorporation  of  a  design 
modification  determined  to  be 
terminating  action,  was  published  in  the 
Federal  Register  on  February  25. 1991 
(56  FR  7616). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  manufacturer  disagreed  with  the 
need  for  the  proposed  mandatory 
(terminating)  modification  of  the  fuel 
tanks.  The  manufacturer  believes  that 
the  one  reported  case  of  fuel  leakage  in 
a  Model  727  airplane  was  an  isolated 
case;  that  the  auxiliary  fuel  tank 
exhibits  adequate  fail-safety;  and  that, 
when  inspected  in  accordance  with 
Boeing  Service  Bullehn  737-28-1088,  the 
tank  will  be  damage  tolerant.  The  FAA 
has  re-evahiated  its  position  on  the 
proposed  modification  requirement,  and 
concurs  in  part  with  the  commenter.  A 
modification  has  not  yet  been  designed 
that  meets  the  criteria  for  termination  of 
the  required  inspections.  In  hgfat  of  this, 
the  FAa  considers  that  the  repetitive 
inspection  program  required  by  the  rule 
wiU  adequately  monitor  the  condition  of 
the  auxiliary  fuel  tanks  and  tank 
structure  in  the  interim.  Although  a 
terminating  modification  is  not  currently 
available,  the  FAA  will  consider 
proposals  for  such  modifications  under 
the  ahemative  method  of  compliance 
provisions  of  paragraph  C  of  the  final 
rule. 


The  manufacturer  and  one  operator 
stated  that  the  NPRM  incorrectly 
implied  that  the  manufacturer  was 
currently  working  on  a  modification 
which,  once  installed,  would  provide 
terminating  action  for  the  requirements 
of  this  AD. 

In  addition,  the  manufacturer 
commented  that  five  modification 
designs  were  reviewed  by  system 
experts  and  designers  and  none  were 
determined  to  be  feasible  or  workable 
for  a  variety  of  reasons.  The  FAA 
acknowledges  the  comment,  but  is  not 
yet  convinced  that  a  feasible 
modification  cannot  be  developed. 
However,  since  the  manufacturer  has 
yet  to  develop  one.  the  FAA  has  deleted 
the  proposed  requirement  to  modify  the 
auxiliary  fuel  tank,  paragraph  C  of  the 
NPRM.  As  explained  above,  the 
inspection  requirements  of  the  rule  will 
ensure  an  adequate  level  of  safety  in  the 
interim.  Once  a  feasible  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  further  rulemaking  to 
require  installation  of  the  terminating 
modification  of  the  auxiliary  fuel 
system. 

The  manufachirer  also  stated  that  the 
proposed  rule  had  several  tjrpographlcal 
errors  with  respect  to  service  bulletin 
numbers  and  dates.  The  FAA  concurs. 
The  fmal  rule  has  been  revised  to  reflect 
the  correct  service  bulletin  information. 
In  its  final  comment,  the  manufacturer 
pointed  out  that  there  are  at  least  three 
different  suppliers  of  auxiliary  fuel 
tanks  manufactured  and  used  on  Model 
737  airplanes.  By  referencing  the  Boeing 
service  bulletins,  the  proposed  rule 
implies  that  the  Boeing-designed-and- 
built  tank  is  the  subject  of  the  Notice, 
but  die  proposal  is  not  specific.  The 
FAA  concurs  that  some  clarification  is 
necessary,  and  has  revised  the  final  rule 
in  the  appropriate  places  to  indicate  that 
this  AD  applies  only  to  Boeing  auxiliary 
fuel  tank  installations. 

Two  Air  Transport  Association  (ATA) 
of  America  member  operators  indicated 
that  31  airplanes  in  their  combined 
fleets  are  Included  in  the  effectivity 
listing  of  the  Boeing  Service  Bulletin, 
whereas,  the  economic  Impact 
paragraph  in  the  preamble  to  the  NPRM 
indicates  that  only  4  airplanes  of  U.S. 
registry  would  be  affected  by  the 
proposed  rule.  These  commenters 
requested  a  clarification  of  this  point 
Upon  further  review  of  the  available 
data,  the  FAA  concurs  that  the 
estimated  number  of  U3. -registered 
airplanes  affected  by  the  rule  is  greater 
than  that  which  was  specified  in  the 
economic  analysis  paragraph.  The 
economic  analysis  paragraph,  below, 
has  been  revised  to  reflect  more 


accurately  the  economic  impact  on  the 
U.S.  fleet 

One  operator  requested  that  proposed 
paragraph  A.2.b.  be  applicable  only  to 
airplanes  on  which  the  tank  and  Its 
support  structure  have  been  removed 
and  reinstalled.  As  justification,  this 
commenter  noted  that  the  incident 
which  prompted  the  proposed  rule 
occurred  on  a  Model  727  that  was  not 
originally  equipped  by  Boeing  with  an 
auxiliary  fuel  tank  installation.  The 
commenter  beheves  that  this  difference 
is  sufficient  to  distinguish  those 
airplanes  which  need  or  need  not  be 
inspected.  TTie  FAA  does  not  concur. 
The  investigation  of  the  cited  incident 
did  not  indicate  that  the  leakage 
problem  was  hi  any  way  exclusively 
associated  with  removal  and 
reinstallation  of  the  fuel  tank.  The  FAA 
has  determined  that  the  fuel  leakage 
problem  is  due  to  delamination  and/or 
cracks  in  the  auxiliary  fuel  tank  outer 
panel:  the  design  of  these  fuel  cell 
support  panels  (on  both  the  Model  727 
and  Model  737)  is  such  that  it  does  not 
preclude  the  potential  for  delamination 
and/or  cracks  to  occur.  Therefore, 
inspection  of  all  airplanes  equipped  with 
an  auxiliary  fuel  tank  is  warranted. 

One  operator  requested  that  proposed 
paragraph  A.2.  be  revised  to  allow 
either  the  accomplishment  of  the 
modification  described  In  Boeing  Alert 
Service  Bulletin  737-28A1034,  Revision 
2,  or  the  inspections  required  by 
proposed  paragraph  A.2.a.  (1).  The  FAA 
does  not  concur.  The  FAA  has 
determined  that  both  the  fuel  system 
modification  required  by  paragraph  AJL 
and  the  inspections  required  by 
paragraph  A.2.a.(l)  are  necessary  to 
prevent  fuel  leakage  from  the  auxiliary 
fuel  tank  into  the  aft  cargo  compartment. 
As  an  alternative,  any  operator  may 
choose  to  deactivate  its  auxiliary  fuel 
system  in  accordance  with  paragraph 
A.l.  of  the  rule. 

Upon  further  review  of  the 
deactivation  instructions  outlined  in 
Boeing  Service  Bulletin  737-2S-108a  the 
FAA  has  determined  that  Boeing  Alert 
Service  Bulletin  737-28A1034  Revision  Z 
dated  December  6. 1990.  provides  more 
detailed  instructions.  Therefore, 
paragraphs,  Al  and  A.2.c(2)  of  the  final 
rule  have  been  revised  to  reference  both 
service  bulletins  as  appropriate  sources 
of  service  information. 

Paragraph  C.  of  the  final  rule  has  been 
revised  to  specify  the  current  procedure 
for  submitting  requests  for  approval  of 
alternative  method  of  compliance. 

The  economic  analysis  below,  has 
been  revised  to  increase  the  specified 
hourly  labor  rate  from  $40  per  manhour 
(as  was  cited  in  the  preamble  to  the 


Notice)  to  $55  per  manhour.  The  FAA 
has  determined  that  it  is  necessary  to 
increase  this  rate  used  in  calculating  the 
cost  impact  associated  with  Ad  activity 
to  account  for  various  inflationary  costs 
in  the  airline  industry. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  significantly  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

There  are  approximately  103  Model 
737  series  airplanes  of  the  affected 
design  in  the  woridwide  fleet.  It  is 
estimated  that  31  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

For  operators  who  elect  to  perform  the 
deactivation  of  the  auxiliary  fuel  system 
and  installation  of  the  placard,  it  will 
require  approximately  16  manhours  to 
accomplish  these  actions,  at  an  average 
labor  rate  of  $55  per  manhour.  The  cost 
of  manufacturing  a  placard  is  expected 
to  be  negligible.  Based  on  these  figures, 
the  total  cost  impact  of  this  portion  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $680  per  airplane,  or  $27,280  for  the 
U.S.  fleet. 

For  operators  who  elect  to  perform  the 
installation  of  the  check  and  shutoff 
valves,  and  the  required  inspections,  it 
will  require  approximately  212 
manhours  to  accomplish  these  actions, 
at  an  average  labor  rate  of  $55  per 
manhour.  The  cost  of  necessary 
installation  parts  is  estimated  to  be 
$10,504  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  this 
portion  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $22,164  per  airplane,  or 
$687,084  for  the  U.S.  fleet 

The  regiilations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  2R  1979):  and  (3)  wiH 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substandal 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
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A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  b  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-499, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [AoMnded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-16-08.  Boeing:  Amendment  39-709a 
Docket  No.  90-NM-236-AD. 

Applicability:  Model  737  series  airplanes, 
equipped  with  a  Boeing  aft  cargo  bay 
auxiliary  fuel  tank;  listed  in  Boeing  Service 
BuJletin  737-2&-1088,  dated  September  6, 
1990;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  reduce  the  potential  for  a  fire  in  the  aft 
cargo  compartment  due  to  fuel  leaking  from 
the  auxiliary  fuel  tank,  accomplish  the 
following: 

A.  Within  90  days  after  the  effective  date 
of  this  AD,  accomplish  one  of  the  following: 

1.  Deactivate  the  auxiliary  fuel  system  and 
attach  a  placard  in  the  flight  compartment  to 
indicate  that  the  auxiliary  fuel  tank  is 
inoperative,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-28A1034.  Revision  2, 
dated  December  6, 1990,  or  Boeing  Service 
Bulletin  737-28-1088.  dated  September  6. 
1990;  or 

2.  Install  a  check  valve  and  a  pressure 
activated  shutoff  valve  in  the  auxiliary  fuel 
system  near  the  center  wing  tank  in 
accordance  with  Boeing  Service  Bulletin  737- 
28A1034,  Revision  2.  dated  December  6. 1990; 
and  perform  the  following  inspections  of  the 
auxiliary  fuel  tank  support  structure  in 
accordance  with  the  inspection  procedures 
below: 

a.  Within  500  flight  cycles  after  the 
effective  date  of  this  AD,  to  detect  a 
disbonded  or  cracked  side  panel  in  the 
auxiliary  fuel  tank,  accomplish  one  of  the 
following: 

(1)  Conduct  an  inspection  of  the  lower 
sidewall  (curved)  panels  of  the  auxiliary  fuel 
tanks  for  disbonding,  in  accordance  with  Part 
I  of  the  Accomplishment  Instructions  in 
Boeing  Service  Bulletin  737-28-1068.  dated 
September  6, 1990. 

(2)  Perform  a  leak  check  of  the  auxiliary 
fuel  tanks  in  accordance  with  Part  III  of 


Boeing  Service  Bulletin  737-28-1088,  dated 
September  6, 1990.  If  any  fuel  leakage  is 
detected,  repair  prior  to  further  flight  in 
accordance  with  Part  IH  of  the  service 
bulletin.  Repeat  leak  check  prior  to  each 
flight. 

b.  Within  12,000  flight  cycles  after  the 
effective  date  of  this  AD,  conduct  an 
inspection  of  the  auxiliary  fuel  tank  and 
support  structure  in  accordance  with  Part  D 
of  Boeing  Service  Bulletin  737-28-1088,  dated 
September  6, 1990.  Repent  this  inspection  at 
intervals  not  to  exceed  12.000  flight  cycles. 
Accomplishment  of  this  inspection 
constitutes  terminating  action  for  the 
inspection  requirements  of  paragraph  A.2.a. 
of  this  AD. 

c.  If  a  disbonded  or  cracked  panel  is 
detected  during  the  inspections  required  by 
paragraphs  A.2.a.  or  A.2.b.  of  this  AD, 
accomplish  one  of  the  following  prior  to 
further  flight: 

(1)  Replace  the  panel  in  accordance  with 
Part  rv  of  Boeing  Service  Bulletin  737-28- 
1088,  dated  September  8. 1990;  or 

(2)  Deactivate  the  auxiliary  fuel  tank  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-28A1034,  Revision  2,  dated 
December  8, 1990;  or  Boeing  Service  Bulletin 
737-28-1088,  dated  September  6. 1990;  or 

(3)  Remove  the  auxiliary  fuel  tank  in 
accordance  with  the  Boeing  737  Maintenance 
Manual  Subject  28-14-a 

Note:  A  deactivated  auxiliary  fuel  tank  will 
require  inspections  per  paragraph  A.2.  of  this 
AD  when  reactivated.  Auxiliary  fuel  tanks 
that  are  deactivated  but  remain  in  an 
airplane  acounulate  the  same  number  of 
flight  cycles  as  the  airplane. 

B.  Auxihary  fuel  tanks  currently  not 
installed  in  an  airplane  must  be  inspected  in 
accordance  with  Boeing  Service  Bulletin  737- 
28-1088,  dated  September  6, 1990,  prior  to 
installation  in  an  airplane  if  they  have 
accumulated  more  than  4,000  flight  cycles.  If 
any  cracking  or  delamination  is  defected, 
repair  prior  to  installation  in  an  airplane. 

C.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Seattle  ACO. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  dociunents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  ALplane  Group,  P.O.  Box  3707, 
Seattle,  Washington,  98124.  These  documents 
may  be  examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1801  Llnd  Avenue  SW..  Renton, 
Washington. 

This  amendment  (39-7098,  AD  91-16-08) 
becomes  effective  September  6. 1991. 


Issued  in  Renton.  Washington,  on  luly  22. 
1991. 

Darrell  M.  Pederaon, 

AcUng  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-18563  Filed  8-5-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
ttie  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

agency:  Department  of  die  Navy,  DOD. 
action:  Final  rule. 

summary:  The  Deparbnent  of  die  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regidations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  diat 
the  Judge  Advocate  General  of  the  Navy 
has  determined  Large  Harbor  Tug  YTB 
813  to  be  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  caimot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
wnthout  interfering  with  its  special 
functions  as  a  naval  vessel.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  July  \6,  1991. 

FOR  FURTHER  INFORMATION  CONTACT! 

Captain  R.R.  Rossi,  JAGC,  U.S.  Navy, 
Admiralty  Counsel.  Offlce  of  the  Judge 
Advocate  General.  Navy  Department, 
200  Stovall  Sti«et,  Alexandria,  VA 
22332-2400,  telephone  number  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605.  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
Large  Harbor  Tug  YTB  813  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  widi  72  COLREGS:  Rule 
21(c).  pertaining  to  the  location  of  the 
sternlight;  Rule  24(c).  pertaining  to  the 
towing  lights  displayed  by  power  driven 
vessels  when  pushing  ahead  or  towing 
alongside;  Rule  27(b)(i).  pertaining  to  the 
lights  displayed  by  vessels  restricted  in 
their  ability  to  maneuver  annex  I, 
section  2(a](i).  pertaining  to  the  height 
above  the  hull  of  the  masthead  light:  and 


annex  L  section  3(h).  pertain 
placement  of  the  sidelights.  i 
interfering  with  its  special  fu 
naval  vessel  YTB  813  is  a  tuj 
construction  and  functions.  1 
towing  services  for  naval  ve: 
mast  of  this  tug  is  hinged  anc 
only  when  actually  engaged 
alongside  or  pushing  ships  hi 
radically  flared  bows  or  spot 
sides  and  stems.  When  the  n 
the  lowered  position,  the  mai 
lights,  and  task  lights  mountc 
mast,  cannot  be  displayed.  D 
operations  only  the  pilot  hou 
mounted  auxiliary  masthead 
sidelights,  and  sternlight  will 
exhibited.  The  Judge  Advoca 
of  the  Navy  has  also  certifiec 


VTB-813.. 


YTB-ei3 


3.  Paragraph  14,  Table  Foui 
is  amended  by  adding  the  fol 
vessel  In  numerical  order  to  i 
follows: 


Vessel  Na. 


II 


YTB-Bia... 


Table  Four 


Distance  in  mel 
masthead  light 
mum  requir 
Axmex  1  t  2(a)| 

e 

6.15 


Dated:  July  18, 1991. 
Approved: 
|.E.  Gordon. 

RearAdmirvL  JAGC  US.  Navy,  j 

Advocate  General 

[FR  Doc.  91-18530  Filed  »-5-91: 8 
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Issued  in  Renton,  Washington,  on  luly  22, 
1991. 

Darrell  M.  Pederson, 

AcUng  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-18563  Filed  8-«-«l;  6:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
ttte  International  Regulations  for 
Preventing  Coilislone  at  Sea,  1972; 
Amendment 

agency:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  Large  Harbor  Tug  YTB 
813  to  be  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  naval  vessel.  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  July  18,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  R.R.  Rossi,  JAGC  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  telephone  number  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  lliis 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
Large  Harbor  Tug  YTB  813  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  72  COLREGS:  Rule 
21(c),  pertaining  to  the  location  of  the 
sternlight;  Rule  24(c),  pertaining  to  the 
towing  lights  displayed  by  power  driven 
vessels  when  pushing  ahead  or  towing 
alongside;  Rule  27(b){i),  pertaining  to  the 
lights  displayed  by  vessels  restricted  in 
their  ability  to  maneuver  annex  I, 
section  2(a)(i],  pertaining  to  the  height 
above  the  hull  of  the  masthead  light:  and 


annex  L  section  3(h),  pertaining  to  the 
placement  of  the  sidelights,  without 
interfering  with  its  special  function  as  a 
naval  vessel  YTB  813  is  a  tug  of  special 
construction  and  functions.  It  performs 
towing  services  for  naval  vessels.  The 
mast  of  this  tug  is  hinged  and  is  lowered 
only  when  actually  engaged  in  towing 
alongside  or  pushing  ships  having 
radically  flared  bows  or  sponsoned 
sides  and  stems.  When  the  mast  is  in 
the  lowered  position,  the  masthead 
lights,  and  task  lights  mounted  on  this 
mast  cannot  be  displayed  During  such 
operations  only  the  pilot  house  top- 
mounted  auxiliary  masthead  light 
sidelights,  and  sternlight  will  b« 
exhibited.  The  Judge  Advocate  General 
of  the  Navy  has  also  certified  that  the 


aforementioned  lights  are  located  in 
closest  possible  compliance  with  the 
applicable  72  COLREGS  requirements. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701.  that  publication  of  this  amendment 
for  pubUc  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  Hndings  that  the 
placement  of  lights  on  this  vessel  in  a 
maimer  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety,  Navigation  (Water), 
and  Vessels. 


Table  Three 


PART  706-(  AMENDED] 

Accordingly,  32  CFR  part  706  it 
amended  as  follow*: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  ren't- 

Autbocity:  33  U.S.C  1605. 

2.  Table  Three  of  section  706.2  to 
amended  by  adding  the  following  vessel 
under  "YTB"  in  numerical  order  to  read 
as  follows: 

$706.2    Certiflc«tiont  ol  th*  SMrHary  of 
ttte  Navy  under  Executive  Order  t1M4  and 
33  U.S.C.  1605. 


Sitto  HgitTts. 


Numbsf 


MasthMd 

ngWs,  arco* 

visibtbty:  Riie 

21W 


Sidelights, 

arc  of 

vistiiMy;  Rule 

21(b) 


Stem  Ight. 

arc  01 

vWboRy:  Ruia 

21(C> 


St0m  l0ht 


Inbowdof 

Mp'SSUM 

in  motafs; 

i  3tbK  Annex 

I 


fofwflrd  of 

stsfn  in 


anchor  Ight, 

haighi  atjova 

hulin 

matart; 

|2(k).  Amwx 

I 


rmUmwwnp 

ofaftlgMto 

nXWVU  iyn 

In  inaton; 
1200.  Annax 


VTB-813._ 


YTB-ei3_ 


2.63 


lU 


3.  Paragraph  14.  Table  Four  of  f  706.2 
is  amended  by  adding  the  following 
vessel  in  numerical  order  to  read  as 
follows: 


Vessel  Na. 


YTB-ei3-, 


Table  Four 


Distance  in  meters  of  Aux. 
masthead  light  below  mini- 
mum      required       height. 

Annex  1  i  2(aHl). 

•  •  • 

6.15 


Dated:  July  18. 1991. 
Approved 
|.E.  Gordon, 

Rear  Admiral  JAGC  US.  Navy.  Judge 

Advocate  Genera/. 

[FR  Doc.  91-1SS30  Filed  6-6-91: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

(QA16-1-5012  FRL-3M1-21 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Georgia: 
Redesignation  of  a  Georgia  Cartxm 
Monoxide  Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  notice  will  discuss 
EPA's  &ial  approval  action  on  a  March 
21, 1969,  request  by  the  State  of  Georgia 
to  redesignate  the  Adanta  carbon 
monoxide  (CO)  nonattainment  area  to 
attainment  The  redesignation  request  is 
based  on  ambient  air  quality  monitoring 
data  from  1985  to  1988  and  a  fully 
implemented  control  strategy.  The  data 
show  no  violations  of  the  CO  National 
Ambient  Air  Quality  Standards 
(NAAQS)  have  occurred  in  the  Atlanta 
nonattainment  area  since  the  end  of 
1985.  The  redesignation  request  is 
therefore  in  accord  with  EPA  policy. 

EFFECTIVE  DATE:  This  rulemaking  action 
is  effective  as  of  September  5, 1991. 


ADDRESSES:  Copies  of  the  material 

submitted  may  be  examined  during 

normal  business  hours  at  the  following 

locations: 

Region  IV  Air  Programs  Branch. 

Environmental  Protection  Agency,  345 

Courtland  Street  Atlanta.  Georgia 

30365. 
Georgia  Department  of  Natural 

Resources,  205  BuUer  Street 

Southeast  suite  1252.  Atlanta,  Georgia 

30334. 
FOR  FURTHER  INFORMATION  CONTACT 
Liz  Wilde  of  the  EPA  Region  IV  Air 
Programs  Branch  at  (404)  347-2884  or 
(FTS)  257-2864  and  at  the  above 
address. 

SUPFLEMENTARY  INFORMATION:  In  the 

March  3. 1978.  Federal  Register  notice 
(43  FR  8962)  the  Atlanta  area  was 
designated  as  nonattainment  for  carbon 
monoxide  (CO).  The  nonattaiiunent  area 
consists  of  those  portions  of  Clayton. 
DeKalb,  and  Fulton  Counties  that  exist 
within  the  Interstate  285  highway 
perimeter.  In  April  1979,  the  State  of 
Georgia  submitted  the  initial  CO  State 
implementation  Plan  (SIP)  to  EPA  The 
CO  SIP  projected  that  the  Atlanta 
nonattainment  area  could  not  meet  the 
CO  standard  by  1982.  Under  part  D  of 
title  I  of  the  1977  Clean  Air  Act  (CAA). 
Georgia  requested  and  EPA  approved 


37286  Federal  Register  /  Vol.  56.  No.  151  /  Tuesday.  August  8,  1991  /  Rules  and  Regulations 

^^^***^^^^^'*^^^™^^^^^^^^^— ^*^^^^*^^*^^^— ^^^^^^^Ml^^^^^l^^^^^^— —^■^^^^^^■^^^^i^^^^i^— ^i^^^^^M^^^^^^^^^^^^^^^^^^ 


(January  24, 1980.  45  FR  5698)  an 
extension  of  the  CO  attainment  deadline 
until  December  31, 1987.  On  April  1, 
1382,  a  Reasonably  Available  Control 
Technology  (RACT)  level  inspection  and 
maintenance  (I&M]  program  was 
implemented  in  the  Atlanta 
nonattainment  area  as  required  for  all 
major  CO  extension  areas.  A  CO  SIP 
revision  was  submitted  by  Georgia  on 
July  30, 1982.  EPA  fully  approved  the  SIP 
revision  on  November  10. 1982  (45  FR 
51622).  On  March  21, 1989,  the 
Department  of  Natural  Resoiu'ces  of  the 
State  of  Georgia  requested  that  EPA 
redesignate  the  Atlanta  CO 
nonattainment  area  to  attainment. 

Redesignation  of  a  CO  nonattainment 
area  requires  the  most  recent  eight 
consecutive  quarters  of  quahty  assured 
ambient  air  quality  data  showing  no 
violations  of  the  NAAQS.  More  than  one 
exceedance  of  the  CO  standard  (i.e..  9 
parts  per  million  (ppm)  for  an  8-hour 
average  concentration,  and  35  ppm  for  a 
1-hour  average  concentration) 
constitutes  a  violation  (40  CFR  50.8 
(1989)).  In  addition  to  maintaining  the 
CO  standard.  EPA'S  redesignation 
policy  requires  that  the  EPA-approved 
control  strategy  must  be  fully 
implemented.  This  requires  that 
transportation  control  measures  (TCMs) 
committed  to  in  the  SIP  and  a  RACT 
level  I&M  program,  where  required, 
have  been  fully  implemented. 

Georgia's  redesignation  request  is 
based  on  four  years  (1985  to  1988) 
ambient  air  data  from  an  EPA-approved 
CO  monitoring  network.  The  monitoring 
sites  and  their  Aerometric  Information 
Retrieval  System  numbers  are  Midtown 
(13-121-0050),  Peachtree  Center  (13-121- 
0051),  Brookwood  (lJ-121-0052)  and 
DeKalb  Tech  (13-08&-1002).  The 
monitoring  data  indicate  that  a  CO 
violation  has  not  occurred  since  the  end 
of  1985.  The  maximum  and  second 
highest  CO  readings  for  each  year  and 
station  are  summarized  in  Table  I. 

In  addition  to  the  monitoring  data,  the 
attainment  demonstration  from  the  State 
of  Georgia  included  the  implementation 
of  the  part  D  control  strategy  approved 
by  EPA  (February  3. 1983,  48  FR  5038). 
The  SIP  required  a  CO  emission 
reduction  of  44%  from  the  1980  base  year 
emission  level  of  279.040  tons  per  year 
(tpy).  These  emission  reductions  were 
projected  to  be  achieved  from  the 
Federal  Motor  Vehicle  Control  Program 
(FMVCP),  an  I&M  program  and  various 
TCMs. 

The  FMVCP  is  a  program  that  has 
been  instituted  nationwide  by  EPA  to 
reduce  emissions  from  vehicles.  It  has 
been  very  successful  in  reducing  CO 
emissions  due  to  the  installation  of 


emission  controls  in  new  vehicles.  The 
gradual  replacement  of  older  vehicles 
with  newer,  cleaner  ones  has  resulted  in 
signiRcant  reductions  in  CO  emissions. 
All  major  urban  areas  that  needed  an 
extension  beyond  1982  to  attain  the  CO 
standard  were  required  to  implement  a 
vehicle  I&M  program  as  a  part  of  this 
control  strategy.  The  Georgia  RACT 
level  I&M  program  was  approved  by 
EPA  on  January  24. 1980  (45  FR  5698). 
and  has  been  in  operation  since  April  1, 
1982.  in  the  Atlanta  nonattainment  area. 
On  April  1. 1985..Gv«nnett  County  was 
added  to  the  I&M  program  after  meeting 
the  requirements  for  participation  in  the 
program.  The  I&M  program  is  achieving 
its  designed  emission  reductions  and  the 
EPA  requirements  for  a  RACT  level 
program. 

Section  108  of  the  CAA  hsts  TCMs 
that  must  be  evaluated  for  their 
feasibility  to  be  implemented  as  a  part 
of  the  control  strategy.  The  Georgia  SIP 
contained  commitments  to  implement 
those  TCMs  which  were  determined  to 
be  feasible.  The  1982  CO  SIP 
Reasonable  Further  Progress 
demonstration  includes  a  two  percent 
emission  reduction  from  the  1980  base 
year  emissions  of  279,040  tpy  which 
equates  a  5580.8  tpy.  Calculations  by  the 
Atlanta  Regional  Conmiission  (ARC) 
indicate  that  5920.7  tpy  in  annual  CO 
emission  reductions  were  achieved  due 
to  the  implementation  of  the  TCMs.  (See 
Table  II  for  a  listing  of  TCMs  used  in 
determining  this  reduction). 

On  September  24, 1990  (55  FR  39019), 
after  experiencing  internal  processing 
delays,  EPA  proposed  to  approve  the 
redesignation  request  submitted  by  the 
State  of  Georgia.  At  that  time,  the  public 
was  invited  to  submit  written  comments 
by  October  24. 199a  on  the  proposed 
action.  No  comments  were  received. 
Procedurally,  the  next  step  was  to 
finalize  and  publish  approval  of  the 
redesignation  request.  EPA  did  not  have 
a  chance  to  take  such  action  before 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990  (CAAA).  which 
were  signed  into  law  on  November  15, 
1990.  Public  Law  No.  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 

The  Amendments  added  several  new 
requirements  for  redesignations  of 
nonattainment  areas.  (See  Section 
107(d)(3)(E),  42  U.S.C.  7407(d)(3)(E)). 
Most  notably,  the  Amendments  require 
a  fully  approved  maintenance  plan 
which  meets  the  requirements  of  Section 
175AoftheCAAA. 

As  a  general  rule,  an  Agency  must 
apply  new  law  to  pending  actions.  See 
Bradley  v.  Richmond  School  Board,  416 
U.S.  696.  711.  94  S.Ct.  2006.  201  (1974). 
However,  EPA  believes  that  the  new 


redesignation  provisions  do  not  apply  to 
this  final  action  on  the  Atlanta 
redesignation  request.  In  certain 
cinnunstances.  statutory  provisions 
which  on  their  face  appear  to  apply  to  a 
certain  situation  may  be  found  to  be 
inapplicable.  In  some  instances,  the 
common  or  obvious  meaning  of  the 
words  of  a  statutory  provision  would 
produce  an  absurd,  irrational  or  unjust 
result.  Public  Citizen  v.  United  States 
DepL  of  Justice.  109  S.Ct.  2558,  2566-67 
(1989);  Church  of  the  Holy  Trinity  v. 
United  States,  143  U.S.  457,  459,  (1892). 
For  example,  the  Supreme  Court  has 
found  that  if  the  literal  interpretation  of 
a  statutory  provision  would  produce  an 
irrational  or  unjust  result,  the  statute 
should  be  construed  to  avoid  that  result. 
See  Green  v.  Bock  Laundry  Mach.  Co., 
109  S.  Cr.  1981, 1985  (1989);  see  also 
Public  Citizen.  109  S.Ct.  at  2566-67; 
Church  of  the  Holy  Trinity.  143  U.S.  at 
459.  In  such  instances,  the  circumstances 
surrounding  the  enactment  of  the  statute 
may  indicate  that  Congress  did  not 
intend  the  statute  to  have  its  literal 
meaning.  Watt  v.  Alaska,  451  U.S.  259, 
266, 101  S.Ct.  1673. 1678.  (1981). 

Literally  interpreting  the  redesignation 
provision  of  the  CAAA  to  have  broad 
epplication  would  produce  an  irrational 
and  imjust  result.  The  provision  facially 
appears  to  apply  to  any  area  seeking 
redesignation  to  attainment.  Congress 
clearly  desired  the  CAAA  to  apply  to 
redesignation  requests  that  were  new  or 
just  beginning  the  redesignation  process. 
However.  appUcation  of  this  strict  rule 
to  certain  pending  redesignation 
requests  that  had  substantially 
completed  the  redesignation  process 
under  the  pre-amended  Act  would  not 
only  be  irrational,  but  also  unjust. 

It  would  be  irrational  to  require  both 
the  State,  which  had  completed  all 
necessary  action  on  its  part,  and  EPA, 
which  had  substantially  completed  all 
necessary  action,  to  repeat  these  steps 
under  the  new  provisions  of  the 
amended  Act.  Since  EPA  had  already 
proposed  to  approve  the  redesignation 
request,  no  comments  were  received, 
and  no  intervening  circumstances  had 
changed  EPA's  proposed  decision  to 
redesignate,  the  only  action  remaining 
was  to  publish  the  final  notice  of 
redesignation.  It  would  be  irrational  to 
require  the  State  and  the  Agency  to 
repeat  these  steps  under  the  new 
provisions  when  no  controversy 
concerning  the  redesignation  exists.  In 
addition,  application  of  this  provision  to 
the  State  would  be  unjust.  Because  the 
action  was  substantially  complete  and 
EPA  was  responsible  for  any  delay  in 
proposing  and  promulgating  the 
redesignation,  it  would  be  unjust  to 


require  Georgia  to  reinitiate 
redesignation  process  by  mt 
and  more  complex  submitta 
subject  the  Atlanta  area  to  t 
requirements  for  nonattainn 
during  the  period  it  takes  to 
new  redesignation  requirem 

There  is  no  evidence  that 
intended  such  an  irrational 
result  In  fact,  the  only  perti 
legislative  history  manifests 
that  this  provision  not  be  a; 
particular  circumstances  of 
During  the  Senate  debate,  S 
Chafee.  the  ranking  minorit; 
the  Senate  Committee  on  th 
Environment  and  Public  Wc 
conferee,  responded  to  remi 
Senator  NickJes  concerning 
redesignabon  requests,  by  s 
the  case  where  there  is  no  e 
new  violations,  where  a  Sta 
request  for  [rejdesignation  p 
before  EPA,  and  the  Agencj 
proposed  to  approve  this  re( 
Agency  should  proceed  to  o 
action  using  the  existing  cril 
review  and  approval  of  sue) 
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redesignation  provisions  do  not  apply  to 
this  final  action  on  the  Atlanta 
redesignation  request.  In  certain 
circiunstances,  statutory  provisions 
which  on  their  face  appear  to  apply  to  a 
certain  situation  may  be  found  to  be 
inapplicable.  In  some  instances,  the 
common  or  obvious  meaning  of  the 
words  of  a  statutory  provision  would 
produce  an  absurd,  irrational  or  unjust 
result.  Public  Citizen  v.  United  States 
DepL  of  Justice,  109  S.Ct.  2558,  2566-67 
(1989);  Church  of  the  Holy  Trinity  v. 
United  States,  143  U.S.  457,  459,  (1892). 
For  example,  the  Supreme  Court  has 
found  that  if  the  literal  interpretation  of 
a  statutory  provision  would  produce  an 
irrational  or  unjust  result,  the  statute 
should  be  construed  to  avoid  that  result 
See  Green  v.  Bock  Laundry  Mach.  Co., 
109  S.  Cr.  1981, 1985  (1989);  see  also 
Public  Citizen,  109  S.Ct.  at  2566-67; 
Church  of  the  Holy  Trinity,  143  U.S.  at 
459.  In  such  instances,  the  circumstances 
surrounding  the  enactment  of  the  statute 
may  indicate  that  Congress  did  not 
intend  the  statute  to  have  its  literal 
meaning.  Watt  v.  Alaska,  451  U.S.  259, 
286, 101  S.Ct.  1673, 1678,  (1981). 

Literally  interpreting  the  redesignation 
provision  of  the  CAAA  to  have  broad 
epplication  would  produce  an  irrational 
and  imjust  result.  The  provision  facially 
appears  to  apply  to  any  area  seeking 
redesignation  to  attainment.  Congress 
clearly  desired  the  CAAA  to  apply  to 
redesignation  requests  that  were  new  or 
just  beginning  the  redesignation  process. 
However,  appUcation  of  this  strict  rule 
to  certain  pending  redesignation 
requests  that  had  substantially 
completed  the  redesignation  process 
under  the  pre-amended  Act  would  not 
only  be  irrational,  but  also  unjust. 

It  would  be  irrational  to  require  both 
the  State,  which  had  completed  all 
necessary  action  on  its  part,  and  EPA, 
which  had  substantially  completed  all 
necessary  action,  to  repeat  these  steps 
under  the  new  provisions  of  the 
amended  Act.  Since  EPA  had  already 
proposed  to  approve  the  redesignation 
request,  no  comments  were  received, 
and  no  intervening  circumstances  had 
changed  EPA's  proposed  decision  to 
redesignate,  the  only  action  remaining 
was  to  publish  the  final  notice  of 
redesignation.  It  would  be  irrational  to 
require  the  State  and  the  Agency  to 
repeat  these  steps  under  the  new 
provisions  when  no  controversy 
concerning  the  redesignation  exists.  In 
addition,  application  of  this  provision  to 
the  State  would  be  unjust.  Because  the 
action  was  substantially  complete  and 
EPA  was  responsible  for  any  delay  in 
proposing  and  promulgating  the 
redesignation,  it  would  be  unjust  to 


require  Georgia  to  reinitiate  the 
redesignation  process  by  making  a  new 
and  more  complex  submittal  and  to 
subject  the  Atlanta  area  to  the  new 
requirements  for  nonattainment  areas 
during  the  period  it  takes  to  meet  these 
new  redesignation  requirements. 

There  is  no  evidence  that  Congress 
intended  such  an  irrational  and  unjust 
result  In  fact  the  only  pertinent 
legislative  history  manifests  an  Intent 
that  this  provision  not  be  applied  to  the 
particular  circumstances  of  this  case. 
During  the  Senate  debate.  Senator 
Chafee,  the  ranking  minority  member  of 
the  Senate  Committee  on  the 
Environment  and  Public  Works,  and  a 
conferee,  responded  to  remarks  by 
Senator  NickJes  concerning  pending 
redesignation  requests,  by  stating:  "In 
the  case  where  there  is  no  evidence  of 
new  violations,  where  a  State  has  a 
request  for  [rejdesignation  pending 
before  EPA,  and  the  Agency  has 
proposed  to  approve  this  request  the 
Agency  should  proceed  to  complete  its 
action  using  the  existing  criteria  for 
review  and  approval  of  such  requests." 
138  Cong.  Rec.  S17236  (daily  ed.  October 
26, 1990). »  Based  on  this  evidence  of 
Congressional  intent  and  the 
irrationality  and  injustice  of  applying 
the  statutory  provision  in  its  literal 
sense,  this  provision  should  not  be  given 
the  broad  interpretation  that  it  appears 
to  require  on  its  face. 

In  addition,  although  the  provision 
facially  appears  to  apply  to  the  pending 
redesignation  request  in  actuality,  the 
provision  is  ambiguous  because  it  does 
not  speak  directly  to  the  present 
circumstances.  An  agency  may  apply 


'  Although  the  legislative  hiitoty  should  not  l>e 
something  which  would  normally  override  the 
Uteral  language  of  a  statute,  in  cases  of  ''unintended 
irrationality  or  iniustice".  the  legislative  history  may 
overcome  the  strict  textual  reading  of  the  statute. 
See  Creen  v.  Bock  Laundry  Mach.  Co.,  109  S.Ct  at 
1904;  Public  Citizen.  109  S.Ct.  at  2567-73. 


pre-existing  law  to  a  pending  action  if 
the  new  law  does  not  directly  speak  to 
the  action  being  taken  and  if  manifest 
injustice  would  result  from  application 
of  the  new  law.  Bradley.  416  U.S.  at  711. 
94  S.Ct.  at  2016.  Contra  Bowen  v. 
Georgetown  University  Hosp.,  488  U.S. 
204  109  S.  Ct  468  (1988)  (if  the  statute 
does  not  directly  speak  to  the  issue,  then 
it  is  presumed  that  the  pre-existing  law 
apphes). 

Section  107(d)(1)(C).  the  designation 
provision  in  the  amended  Act  does  not 
speak  to  the  present  situation.  It 
provides  that  areas  designated 
nonattainment  before  enactment  of  the 
amendments  are  designated 
nonattainment  by  operation  of  law; 
however,  it  does  not  address  the  case  in 
which  EPA  proposed  redesignation  to 
attainment  before  enactment  of  the  1990 
Amendments,  has  not  received  any 
adverse  comments  on  the  proposed 
action,  and  the  final  action  is 
substantially  the  same  as  the  proposed 
action.  Furthermore,  the  legislative 
history  quoted  above  indicates  that  at 
least  some  key  members  of  Congress  did 
not  believe  the  new  statute  directly 
addressed  this  type  of  situation;  indeed. 
Senators  Chafee  and  Nickles  believed 
the  law  was  susceptible  to  an 
interpretation  that  would  not  subject 
this  type  of  area  to  the  new 
redesignation  reouirements. 

Moreover,  application  of  the  new  law 
would  work  a  manifest  injustice.  The 
amended  Act  places  new  burdens  on  a 
State  seeking  redesignation  of  an  area. 
Since  the  failure  to  redesignate  the 
Atlanta  CO  nonattainment  area  was  due 
to  EPA's  uiu«asonable  delay  in 
proposing  redesignation.  and  no 
comments  were  received  on  EPA's 
proposed  approval  of  the  redesignation. 
it  is  unjust  to  subject  the  Atlanta  area  to 
these  new  requirements.  If  action  had 
been  taken  promptly,  the  redesignation 
would  have  been  finalized  before 
enactment  of  the  CAAA.  The  fact  that 

Table  I 


no  comments  were  received  during  the 
comment  period  indicates  that  the 
action  is  not  controversial.  In  addition, 
the  Agency  has  found  no  basis  for 
changing  its  proposed  approval  of  the 
redesignation  request  and  now  submits 
a  substantially  similar  final  action. 

Final  Actioa 

On  the  basis  of  four  years  of  air 
quality  data  showing  no  violations  of 
the  NAAQS  for  CO  and  a  hilly 
implemented  EPA-approved  control 
strategy.  EPA  is  today  approving  the 
redesignation  of  the  Atlanta  CO 
nonattairunent  area  to  attainment 

Under  5  U.S.C  e05(b).  the 

Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  Impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

Today's  action  makes  final  the  action 
proposed  at  55  FR  39019.  As  noted 
elsewhere  in  this  notice.  EPA  received 
no  adverse  public  comment  on  the 
proposed  action.  As  a  direct  result  the 
Regional  Administrator  has  reclassified 
this  action  from  Table  1  to  Table  2  under 
the  procedures  pubUshed  in  the  Federal 
Register  on  January  19, 1989.  (54  FR 
2214-2225).  On  January  6. 1989.  the 
O^ice  of  Management  and  Budget 
waived  Table  2  and  3  SIP  revisions  (54 
FR  2222)  from  the  requirements  of 
section  3  of  Executive  Order  12291  until 
April  1991. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 
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Expanded  Transit __ 
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1453.1 
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1233.8 
1750.9 
134.0 
4548 
739.0 


5920.7 


Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  7. 1991.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  iudicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

Dated:  July  10, 1991. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

Part  81  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

AutborHy:  42  U.S.C  7401-764^ 

Subpart  C— Section  107  Attainment 
Status  Designations 

2.  Section  81.311  is  amended  by 
revising  the  attainment  status 
designation  table  titled  "Georgia— CO** 
to  read  as  follows: 

$81,311    Georgia. 
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40  CFR  Part  81 

[FRL-3981-1] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Texas;  Revised 
Geographical  Designation  of  Certain 
Air  Quality  Control  Reglorts 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  notice  approves  the 
revision  of  geographical  designation  of 
Air  Quality  Control  Regions  (AQCRs)  in 
the  State  of  Texas.  On  April  3, 1989, 
under  section  107(e)(1)  of  the  Clean  Air 
Act  and  40  CFR  81.11,  the  Governor  of 
Texas  requested  that  EPA  approve  the 
reconfiguration  of  five  AQCRs  in  Texas. 
The  change  is  requested  in  the  interest 
of  more  efficient  Air  quality 
management  by  the  Texas  Air  Control 
Board  (TACB). 

DATES:  This  action  will  be  effective 
October  7, 1991  unless  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments. 
Written  comments  on  this  action  should 
be  addressed  to  Thomas  H.  Diggs.  Chief, 
Planning  Section,  Air  Programs  Branch, 
Region  6,  U.S.  Environmental  Protection 
Agency  at  the  address  given  below  for 
the  Region  8  EPA  office.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  Inspection  during  normal 
business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
Region  6,  Planning  Section  (6T-AP), 
1445  Ross  Avenue,  Dallas,  Texas 
75202-2733. 

Texas  Air  Control  Board,  12124  Park  35 
Circle.  Austin.  Texas  78753. 

U.S.  Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  SU^et.,  SW..  Washington,  DC 
20460. 

The  interested  personb  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  twenty-four  hours  in 
advance. 

FOR  FURTHER  INFORMATION  CONTACH 

John  Crocker  or  Barbara  Dtuvo  at  (214) 


655-7214  or  FFS  255-7214.  Please 
reference  Docket  File  Number  TX  6-1- 
5219. 

SUPPLEMENTARY  INFORMATION:  Under 
section  107  of  the  Clean  Air  Act  as 
amended,  the  Administrator  of  EPA 
designated  twelve  Air  Quality  Control 
Regions  (AQCRs)  located  partly  or 
entirely  in  Texas.  Today's  notice 
concerns  the  following  five  AQCRs  as 
described  at  40  CFR  part  81: 

81.38    Metropolitan  Kouston-Calveston 

Intrastate  AQCR. 
81.53    Southern  Louisiana-Southeast  Texas 

Interstate  AQCR. 
81.132    Abilene-Wichita  Falls  Intrastate 

AQCR. 
81.134    Austin-Waco  Intrastate  AQCR. 
81.137    Midland-Odessa-San  Angelo 

Intrastate  AQCR. 

In  a  letter  dated  April  3. 1989,  the 
Governor  of  Texas  requested  the  EPA'a 
approval  of  the  reassigiunent  of  six 
Texas  counties  from  their  present 
AQCRs  to  adjacent  AQCRs  as  described 
below: 

1.  Coke.  Concho,  Menard,  and  McColloch 
Counties  from  Midland-Odessa-San  Angelo 
Intrastate  AQCR  to  Abeline-WichiU  Fails 
Intrastate  AQCR; 

2.  San  Saba  County  from  Midland-Odessa 
San  Angelo  intrastate  AQCR  to  Austin-Waco 
Intrastate  AQCR;  and 

3.  Walker  County  from  Metropolitan 
Houston-Galveston  Intrastate  AQCR  to 
Southern  Louisiana-Southeast  Texas 
Interstate  AQCR. 

The  Governor  states  that  the  transfers 
are  desirable,  because  access  to  these 
particular  counties  is  more  convenient 
for  the  staff  of  the  reassigned  regional 
TACB  offices  than  the  staff  of  the 
presently  assigned  regional  TACB 
offices.  The  new  AQCR  configurations 
allow  TACB  to  better  manager  air 
quality  resources  from  their  regional 
offices. 

To  approve  these  reconfigtu'ations  of 
the  AQCRs,  the  State  must  meet  the 
requirements  of: 

(1)  Section  107(e)(1) — the  ptupose  of  a 
redesignation  must  be  for  the  purpose  of 
efficient  and  effective  air  quality 
management 

(2)  40  CFR  81.11— allows  for  revisions 
to  AQCRs  if  they  protect  the  public 
health  and  welfare;  and 

(3)  Section  107(e)(2)— allows  for 
redesignation  of  a  region  that  may  affect 
another  State,  with  permission  of  the 
Administrator,  and  the  Governor  of  the 


neighboring  State  if  it  will  si 
affect  the  neighboring  State, 

According  to  the  State,  thi 
regional  boundaries  will  be 
convenient  for  regional  TAC 
which  will  lead  to  more  effi( 
management  Thus,  if  the  op 
TACB  regional  office  is  mor 
will  aid  in  protecting  the  pul 
and  welfare. 

All  of  the  affected  AQCRi 
pertinent  parts  where  the  af 
coimties  are  or  will  be  locat 
presently  designated  as  atta 
the  national  ambient  air  que 
standards  (NAAQS).  At  40  ( 
these  areas  are  rated  "bette 
national  standard,"  or  "cam 
classified  or  better  than  natj 
standard."  Reassignment  of 
from  one  AQCR  to  another  i 
cause  sigiuficant  impact  on 
quality  of  any  of  the  countie 
'  The  transfer  of  Walker  Cc 
interstate  region  does  not  m 
permission  of  the  Governor 
because  it  is  not  expected  tc 
significant  effect  on  the  Stat 
Louisiana.  Specifically,  EPA 
transferring  Walker  County 
Southern  Louisiana-Southea 
Interstate  AQCR  will  not  ha 
significant  effect  on  Louisiai 
the  County  is  presently  in  at 
all  NAAQS.  and  it  is  over  12 
from  the  Louisiana  border. 

Final  Action 

With  this  notice,  EPA  is  a: 
revision  to  40  CFR  Part  81  Si 
concerning  designation  of  A 
request  changes  the  geograp 
boundaries  of  five  AQCRs. ' 
reconfigurations  meet  the  st 
requirements  of  section  107( 
of  the  Clean  Air  Act  as  amei 
the  regulatory  requirements 
81.11. 

The  public  should  be  advi 
action  will  be  effective  Octo 
However,  if  notice  is  receive 
days  of  publication  that  som 
to  submit  adverse  or  critical 
.  this  action  will  be  withdraw 
effective  date.  A  subsequent 
begin  a  new  rulemaking  acti 
annoimcing  a  proposal  of  thi 
establishing  a  comment  peri 

The  Agency  has  reviewed 
for  conformance  with  the  CI 
as  amended  November  15, 1 
finds  that  the  State's  requesi 
with  those  requirements  regi 
the  fact  that  the  submittal  pi 
date  of  enactment. 

Under  5  U.S.C.  605(b)  the 
Administrator  has  certified  I 
redesignations  do  not  have  t 
economic  impact  on  a  substi 
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MATtON  CONTACT. 

bara  Durso  at  (214) 


655-7214  or  FTS  255-7214.  Please 
reference  Docket  File  Number  TX  6-1- 
5219. 

supPt^MENTAfiv  information:  Under 
section  107  of  the  Clean  Air  Act  as 
amended,  the  Administrator  of  EPA 
designated  twelve  Air  Quality  Control 
Regions  (AQCRs)  located  partly  or 
entirely  in  Texas.  Today's  notice 
concerns  the  following  Gve  AQCRs  as 
described  at  40  CFR  part  81: 

Sec. 

81.38    Metropolitan  Kouston-Calveston 

Intrastate  AQCR. 
81.53    Southern  Louisiana-Southeast  Tlexas 

Interstate  AQCR. 
81.132    Abiiene-Wichita  Falls  Intrastate 

AQCR. 
81.134    Aastin-Waco  Intrastate  AQCR. 
81.137    Midland-Odessa-San  Angelo 

Intrastate  AQCR. 

In  a  letter  dated  April  3. 1989,  the 
Governor  of  Texas  requested  the  EPA's 
approval  of  the  reassigrunent  of  six 
Texas  counties  from  their  present 
AQCRs  to  adjacent  AQCRs  as  described 
below: 

1.  Coke.  Concho.  Menard,  and  McCoIloch 
Cotinties  from  Midland-Odessa-Ssn  Angelo 
Intrastate  AQCR  to  Abeline-Wichju  Falls 
Intrastate  AQCR; 

2.  San  Saba  County  from  Midland-Odessa 
San  Angelo  intrastate  AQCR  to  Austin-Waco 
Intrastate  AQCR;  and 

3.  Walker  County  from  Metropolitan 
Houston-Galveston  Intrastate  AQCR  to 
Southern  Louisiana-Southeast  Texas 
Interstate  AQCR. 

The  Governor  states  that  the  transfers 
are  desirable,  because  access  to  these 
particular  counties  is  more  convenient 
for  the  staff  of  the  reassigned  regional 
TACB  offices  than  the  staff  of  the 
presently  assigned  regional  TACB 
offices.  The  new  AQCR  conHgurations 
allow  TACB  to  better  manager  air 
quality  resources  from  their  regional 
offices. 

To  approve  these  reconfigiu-ations  of 
the  AQCRs,  the  State  must  meet  the 
requirements  of: 

(1)  Section  107(e)(1) — the  purpose  of  a 
redesignation  must  be  for  the  purpose  of 
efficient  and  effective  air  quality 
management 

(2)  40  CFR  81.11— allows  for  revisions 
to  AQCRs  if  diey  protect  the  public 
health  and  welfare;  and 

(3)  Section  107(e)(2)— allows  for 
redesignation  of  a  region  that  may  affect 
another  State,  with  permission  of  the 
Administrator,  and  the  Governor  of  the 


neighboring  State  if  it  will  significantly 
affect  the  neighboring  State. 

According  to  the  State,  the  new 
regional  boundaries  will  be  more 
convenient  for  regional  TACB  staff, 
which  will  lead  to  more  efficient 
management.  Thus,  if  the  operation  of  a 
TACB  regional  office  is  more  efficient,  it 
will  aid  in  protecting  the  public  health 
and  welfare. 

All  of  the  affected  AQCRs.  or  the 
pertinent  parts  where  the  affected 
counties  are  or  will  be  located,  are 
presently  designated  as  attainment  for 
the  national  ambient  air  quality 
standards  (NAAQS).  At  40  CFR  81.344, 
these  areas  are  rated  "better  than 
national  standard."  or  "cannot  be 
classified  or  better  than  national 
standard."  Reassignment  of  the  counties 
from  one  AQCR  to  another  should  not 
cause  significant  impact  on  the  air 
quality  of  any  of  the  counties  involved. 
'    The  transfer  of  Walker  County  into  an 
interstate  region  does  not  need  the 
permission  of  the  Governor  of  Louisiana, 
because  it  is  not  expected  to  have  a 
significant  effect  on  the  State  of 
Louisiana.  Specifically.  EPA  finds  that 
transferring  Walker  County  into  the 
Southern  Louisiana-Southeast  Texas 
Interstate  AQCR  will  not  have  a 
significant  effect  on  Louisiana  because 
the  Coimty  is  presenUy  in  attaiiunent  for 
all  NAAQS.  and  it  is  over  120  km  (75  mi) 
from  the  Louisiana  border. 

Final  Action 

With  this  notice.  EPA  is  approving  a 
revision  to  40  CFR  Part  81  Subpart  B 
concerning  designation  of  AQCRs.  The 
request  changes  the  geographic 
boundaries  of  five  AQCRs.  The 
reconfigurations  meet  the  statutory 
requirements  of  section  107(e)  (1)  and  (2) 
of  the  Clean  Air  Act  as  amended  and 
the  regulatory  requirements  of  40  CFR 
81.11. 

The  public  should  be  advised  that  this 
action  will  be  effective  October  7, 1991. 
However,  if  notice  is  received  within  30 
days  of  publication  that  someone  wishes 
to  submit  adverse  or  critical  conmients. 
this  action  will  be  withdrawn  before  the 
effective  date.  A  subsequent  notice  will 
begin  a  new  rulemaking  action  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period. 

The  Agency  has  reviewed  this  request 
for  conformance  with  the  Clean  Air  Act 
as  amended  November  15. 1990,  and  it 
finds  that  the  State's  request  conforms 
with  those  requirements  regardless  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

Under  5  U.S.C.  605(b)  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  (See  46  FR 
8709.) 

This  action  has  been  classified  as  a 
table  3  action  by  the  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Registn  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  waived  table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  7. 1991.  Filing  a 
petition  for  reconsideration  of  this  final 
rule  by  the  Administrator  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed. 
Furthermore,  filing  such  a  petition  shall 
not  postpone  the  effectiveness  of  this 
rule  or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  81 

Air  Pollution  control.  National  parks, 
Wilderness  areas. 

Dated:  July  25, 1991. 
Allyn  M.  Davis, 
Acting  Regional  Administrator. 

40  CFR  part  81.  subpart  E  is  amended 
as  follows: 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  B— Oasignation  of  Air  Quality 
Control  Regions 

2.  Section  81.38  is  amended  by 
revising  the  entry  for  Texas  to  read  as 
follows: 

S  81.38    Metropolitan  Houston-Oalveston 
Intrastate  Air  Quality  Control  Regloa 

***** 

In  the  State  of  Texas:  Austin  County, 
Brazoria  County,  Chambers  County, 
Colorado  County.  Fort  Bend  Coimty. 
Galveston  County,  Harris  County. 
Liberty  County.  Matagorda  Coimty, 
Montgomery  County.  Waller  County, 
Wharton  County. 

3.  Section  81.53  is  amended  by 
revising  the  entry  for  Texas  to  read  as 
follows: 

9S1.53    Souttiem  Louislana-SouttiMst 
Texas  Interstate  Air  QuaHty  Control  Region. 
***** 

In  the  State  of  Texas:  Angelina 
County,  Hardin  County,  Houston 


County,  Jasper  County,  Jefferson 
County,  Nacogdoches  County,  Newton 
County,  Orange  County,  Polk  County, 
Sabine  County,  San  Augustine  County, 
San  Jacinto  County,  Shelby  County, 
Trinity  County.  Tyler  County.  Walker 
County. 

4.  Section  81.132  is  amended  by 
revising  the  entry  for  Texas  to  read  as 
follows: 


S  81.132    AbMene-Wlchlta  Fan*  li 
Air  QuaHty  Control  Region. 


In  the  State  of  Texas:  Archer  County, 
Baylor  County,  Brown  County,  Callahan 
County,  Childress  County,  Clay  County, 
Coke  County,  Coleman  County, 
Comanche  County,  Concho  County, 
Cottle  County,  Eastland  County,  Fisher 
County,  Foard  County,  Hardeman 
County,  Haskell  County,  Jack  County, 
Jones  County,  Kent  County,  Knox 
County,  McCulloch  Coimty,  Menard 
County,  Mitchell  County,  Montague 
County,  Nolan  County,  Runnels  Coimty, 
Scurry  County,  Shackelford  County, 
Stephens  County,  Stonewall  County, 
Taylor  County.  Throckmorton  County, 
Wichita  County.  Wilbarger  County, 
Young  County. 

6.  Section  81.134  is  amended  by 
revising  the  entry  for  Texas  to  read  as 
follows: 

S  81.134    Austin-Waco  Intrastate  Air 
Quality  Control  Region. 

In  the  State  of  Texas:  Bastrop  County, 
Bell  County.  Blanco  County.  Bosque 
County.  Brazos  County,  Biirleson 
County.  Burnet  County,  Caldwell 
County,  Coryell  County,  Falls  County, 
Fayette  County,  Freestone  County, 
Grimes  County.  Hamilton  County.  Hays 
County.  Hill  County,  Lampasas  County, 
Lee  County,  Leon  County.  Limestone 
County,  Llano  County,  McLennan 
County,  Madison  County,  Milam 
County,  Robertson  County,  San  Saba 
County.  Travis  County,  Washington 
County,  Williamson  County. 

6.  Section  81.137  is  amended  by 
revising  the  entry  for  Texas  to  read  as 
follows: 

SS1.137    Mldland-OdMM-San  Angelo 
Intrastate  Air  Quality  Control  Regloa 
***** 

In  the  State  of  Texas:  Andrews 
County,  Borden  County.  Crane  County, 
Crockett  County,  Dawson  County,  Ector 
County,  Gaines  County,  Glasscock 
County,  Howard  County.  Irion  County. 
Loving  County.  Martin  County,  Midland 
County,  Pecos  County,  Reagan  County, 
Reeves  County.  Schleicher  County, 
Sterling  County,  Sutton  County,  Terrell 
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County,  Tom  Green  County,  Upton 
County,  Ward  County,  Winkler  County. 

(FR  Doc  81-18617  Filed  »-«-91: 6:45  am] 
Buxiwa  cooc  <6<0  w  M 


40  CFR  Part  271 
(FRL-3980-9] 

Arizona:  Hnal  AuttHXization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

summary:  The  State  of  Arizona  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  Environmental  Protection 
Agency  (EPA)  has  reviewed  Arizona's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  Arizona's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  intends  to 
approve  Arizona's  hazardous  waste 
program  revisions.  Arizona's  application 
for  program  revision  is  available  for 
public  review  and  comment. 
DATES:  Final  authorization  for  Arizona 
shall  be  effective  October  7, 1991  unless 
EPA  publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Arizona's 
program  revision  applicabon  must  be 
received  by  the  close  of  business 
September  5, 1991. 

AOORCSSES:  Copies  of  Arizona's 
program  revision  application  are 
available  during  the  business  hours  of  9 
a.m.  to  5  p.m.  at  the  following  addresses 
for  inspection  and  copying: 
Arizona  Department  of  Environmental 
Quality,  Central  Office.  Office  of 
Waste  Programs,  Waste  Assessment 
Section.  2005  N.  Central  Avenue, 
Phoenix,  Arizona  85004  Phone:  802/ 
257-2375. 
Arizona  Department  of  Envirorunental 
Quality,  Northern  Regional  Office, 
2501  North  4th  Street  suite  #14. 
Flagstaff,  Arizona  86004  Phone:  602/ 
779-0313  or  1-800/234-5677. 
Arizona  Department  of  Environmental 
Quality,  Southern  Regional  Office, 
4040  East  29th  Street  Tucson.  Arizona 
85711  Phone:  602/828-5321  or  1-800/ 
234-5677. 
VJS.  EPA  Public  Information  Reference 
Unit  (PM-211A),  EPA  HeadquaHers 
Library.  401  M  Street  SW.. 
Washington.  DC  20480  Phone.  202/ 
382-6026. 


U.S.  EPA  Region  IX  Library-Informetion 
Center,  75  Hawthorne  Street,  San 
Francisco,  California  94105  Phone: 
415/744-15ia 

Written  comments  should  be  sent  to 
April  Katsura,  U.S.  EPA  Region  K  (H-a- 
2),  75  Hawthorne  Street  San  Francisco, 
California  94105  Phone:  415-744-2026. 
ron  FUNTHER  INFORMATION  CONTACT: 
April  Katsura  at  the  above  address  and 
phone  nimiber. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U.S.C 
692g(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
OCCIU-.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  2fiO- 
266,  266, 124  and  27a 

B.  Arizona 

Arizona  initially  received  final 
authorization  on  November  20i  1985.  On 
June  13, 1991,  Arizona  submitted  a 
program  revision  application  for 
additional  program  approvals.  Today, 
Arizona  is  seeking  approval  of  its 
program  revision  in  accordance  with  40 
CFR  271.21(b)(3). 

EPA  has  reviewed  Arizona's 
application,  and  has  made  an  immediate 
final  decision  that  Arizona's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program  modifications 
to  Arizona.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  September  5, 1991. 
Copies  of  Arizona's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  "ADORESSCS"  section  of 
this  notice. 

Approval  of  Arizona's  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  conunent  is  received,  EPA  will 
publish  either  (1)  A  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  affirms  that  the  immediate 


final  decision  takes  effect  or  reverses 
the  decision. 

Arizona  is  applying  for  authorization 
for  the  foUowing  Federal  hazardous 
waste  regulations: 


Fedef ai  requfc«fnent 


— Interiwi  Status  Stand* 
afds— Appticabitity  (48 
FR  52718,  Noven^er 
22,  1983). 


—National  Uniform  Mani- 
test  (49  FR  10490, 
March  20.  1984). 

— Parmrt  Rules:  Settiement 
Agreemenf  (49  FR 
17716.  April  24.  1384). 

—Urna  Stabibed  Pickle 
Liquor  Sludge  (49  FR 
23284,  Junes.  1984). 

—Exclusion  of  Household 
Waste  (49  FR  44978, 
NovemtMT  13. 1984). 

—Interim  Status  Stand- 
ards—A()plicability  (49 
FR     46095,     November 

21,  1964). 

— Correctior«  to  Test 
Methods  Manual  (49  FR 
47390,  Decemfcar  4. 
1984). 

— Oellnrtion  c4  Soffd  Waste 
(40  FR  614.  Januaiy  4. 
1985,  as  amended  on 
April  11,  1985  at  50  FR 
14216  and  August  20, 
1985,  at  50  FR  33541). 

—Interim  Status  Standardt 
for  Treatment,  Storage 
or  Disposal  Fadlites  (50 
FR  16044.  Apnl  23, 
1985). 

—Financial  Responsibility: 
SetUement  Agreement 
(51  FR  16422,  May  2, 
1986). 

—Listing  of  Spent  Pid<le 
Liquor  {K062)  (51  FR 
19320.  May  28.  1986,  as 
amended  on  September 

22.  1966.    at    51     FR 
33612). 


Stale  authority 


Aiizofta  Revised 
Statute  CARS)  42- 
822(A)  &  (B); 
Arizorta 

Administr8trif«  Code 
(AAQ  R18-8-260(A) 
a  (Q  and  265(A). 

ARS  4»-022(A)  a  (B): 
AACR18-«-260<c) 
and  262(A). 

ARS  49-922(A)  &  (B); 
AAC  R18-»-270(A). 

ARS  49-922(A)  S  (B); 
AAC  R1 8-8-26  UA). 

ABS  49-922{A)  S  (By. 
AAC  R18-e-261(A). 

ARS  49-922(A)  &  (B); 
AAC  R18-8-260{A) 
&  (Q  and  265(A) 

ARS  49-922(A)  S  (8); 
AAC  R18-8-2eO<Q. 


ARC  49-921(5)  and 
822(A);  AAC  R18-S- 
260(C),  261(A)  S(F), 
264(A)  &  (B).  265(A) 
and  266(A). 

ARS  49-822(A)  ft  (Bk 

AAC  R18-8-265(A>. 


ARS  48-922(A)  ft  (B); 
AAC  R18-8-260(A) 
ft  (CU  264(A).  2e5(A) 
ft  (I)  and  270(A). 

ARS  4«-922(Al  ft  (B); 
AAC  R18-8-261(A> 


Arizona  agrees  to  review  all  State 
hazardous  waste  permits  which  have 
been  issued  under  State  law  prior  to  the 
effective  date  of  this  authorization. 
Arizona  agrees  to  then  modify  or  revoke 
and  reissue  such  permits  as  necessary  to 
require  compliance  with  the  amended 
State  program.  The  modifications  or 
revocation  and  reissuance  will  be 
scheduled  in  the  aimual  State  Grant 
Work  Plan. 

Arizona  is  not  b<>ing  authorized  to 
operate  any  portion  of  the  hazardous 
waste  program  on  Indian  lands. 

C  Decision 

I  conclude  that  Arizona's  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Arrordingly, 


Federal  Regisi 


Arizona  is  granted  final  authc 
operate  its  hazardous  waste  p 
revised. 

Arizona  is  now  responsible 
permitting  treatment  storage, 
disposal  facilities  within  its  b 
carrying  out  the  aspects  of  th( 
program  described  in  its  revis 
program  application,  subject  I 
limitations  of  the  HSWA.  Ari: 
has  primary  enforcement 
responsibilities,  although  EPA 
the  right  to  conduct  inspectioi 
section  3007  of  RCRA  and  to  I 
enforcement  actions  imder  sei 
3008,  3013  and  7003  or  RCRA. 

Compliance  With  Executive  C 
12291 

The  Office  of  Management  i 
has  exempted  this  rule  from  tl 
requirements  of  section  3  of  E 
Order  12291. 

Certification  Under  the  Regul 
Flexibility  Act 

Pursuant  to  the  provisions  o 
605fb),  I  hereby  certify  that  thi 


1.  TOt,  DNT,  and  TDA  wastes,  50  FR  * 

2.  Burning  of  waste  fuel  and  used  o0  fi 
49164-49211.  11/29/85  as  amende 
4/13/87  52  FR  118119-11822. 

3.  Listing  of  spent  solvents,  50  FR  53 
86,  at  51  FR  2702. 

4.  Listing  of  EDB  wastes,  51  FR  5327- 
6.  L«ting  of  lour  spent  solvents.  51  FR 

6.  Generators  of  100-1.000  kg  hazardo 

7.  Financial  resportsMity  requlrementi 
2/86. 

8.  Codification  rule,  technical  correctior 

9.  Listing  of  spent  pickle  liquor  (K062), 

10.  Liability  coverage — corporate  guara 

11.  Standards  for  hazardous  waste  sti 
26422-25486,  7/14/86  as  amended 

12.  Corrections  to  Isttng  of  commeri 
corwtituenis,  51  FR  28296-28310.  8/ 

13.  Btenntal  report  eorrectwrv  51  FR  2E 

14.  Exports  of  hazardous  waste,  51  FR 

15.  Standards  tor  generators    waste 
10/1/86. 

18.  Usting  of  EBOC,  51  FR  37725,  10/; 

17.  Land  disposal  restrictions,  51  FR  41 
at  52  FR  21010-21018. 

18.  Revised  manual  SW-e46,  51  FR  80 

19.  Oosure/post  ctosure  care  for  irwen 
3/19/87 

20.  Definition  of  solid  waste:  Technical 

21.  Amerxlments  to  part  B  Mormation 
23447-23450,  6/22/87.  as  amended 

22.  Uentificatior  and  l«ting  of  hazartloi 

23.  Liability  requirements  for  hazardou 
FR  44314.  11/18/87. 

■  Rules  referenced  are  to  the  Utah 
and  4/25/88.  UCA  26-14-5,  arwcted  H 
87,  4/25/88.  and  9/20/88. 
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authorization  under 
he  Resource 
Recovery  Act 
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0,  consistent  with, 
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0. 


received  final 
avember  20, 1985.  On 
ina  submitted  a 
pplication  for 
approvals.  Today, 
approval  of  its 
I  accordance  with  40 

d  Arizona's 
s  made  an  immediate 
\rizona'8  hazardous 
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itil  September  5, 1991. 
I  application  for 
re  available  for 
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lORESSCS"  section  of 
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I  received,  EPA  will 
withdrawal  of  the 
:i8ion  or  (2)  a  notice 
ise  to  comments 
B  that  the  immediate 


final  decision  takes  effect  or  reverses 
the  decision. 

Arizona  is  applying  for  authorization 
for  the  following  Federal  hazardous 
waste  regulations: 


Federal  requkwnent 


— Interim  Status  Stand- 
ards—Applicability  (4S 
FR  52713,  Noweraber 
22.1983). 


—National  DrUom  Mani- 
fest (49  FR  10490. 
March  20. 1984). 

—Permit  Rules:  Setttentent 
Agreement  (49  FR 
17716,  Apr«24.  1384). 

—Una  Stabtlzed  Pickle 
Liquor  Sludge  (49  FR 
23284.  Junes.  1984). 

— Exclusion  of  Household 
Waste  (49  FR  44978. 
NovemtMr  13. 1984). 

—Interim  Status  Stand- 
ards—Applicability (49 
FR     46095,     November 

21,  1964). 

— Conections  to  Test 
Meltiods  Manual  (49  FR 
47390,  December  4. 
1984). 

— Definition  of  SoAd  Waste 
(40  FR  614,  January  4, 
1985,  as  amervied  on 
April  11.  1985  at  50  FR 
14216  and  August  20, 
1985,  at  50  FR  33541). 

—Interim  Status  Standards 
(or  Treatment,  Storage 
or  Disposal  Facilities  (50 
FR  16044,  April  23, 
1985). 

— Finaiictai  ResponsibiHty: 
Settlement  Agreement 
(51  FR  16422,  May  2, 
1986). 

—Listing  of  Spent  Pickle 
Liquor  (K062)  (51  FR 
19320.  May  28.  1986,  as 
amertded  on  September 

22.  1986,    at    51     FR 
33612). 


Stale  authority 


Aiizona  Revised 
Statute  (ARS)  42- 
822(A)  &  (B); 
AiBOrM 

Administratrife  Code 
(AAQ  R1S-S-260(A) 
a  (C)  and  265(A). 

ARS  4»-022(A)  a  (B): 
AAC  R18-8-260(C) 
and  262(A). 

ARS  49-922(A)  &  (B); 
AAC  R1&-S-270(A). 

ARS  49-922(A)  ft  (B); 
AAC  R18-»-261(A). 

ARS  49-922,'A)  ft  (By. 
AAC  R18-S-261(A). 

ARS  49-922(A)  ft  (^ 
AAC  R18-8-260(A) 
&  (Q  and  26;(A). 

ARS  49-9ZHA)  ft  (B); 
AAC  R18-8-2eO(Q. 


ARC  49-921(5)  and 
822(A):  AAC  R18-8- 
260(C).  261(A)  a  (F). 
264(A)  &  (B),  265(A) 
and  266(A). 

ARS  4»-822(A)  ft  (B); 
AAC  R18-8-265(A). 


ARS  4S-a22(A)  ft  (B): 
AAC  R1ft-8-260(A) 
ft  (Q.  264(A).  265(A) 
ft  (t)  and  270(A). 

ARS  49-922(Al  ft  (B); 
AAC  R18-e-261(A) 


Arizona  agrees  to  review  aU  State 
hazardous  waste  permits  which  have 
been  issued  imder  State  law  prior  to  the 
effective  date  of  this  authorization. 
Arizona  agrees  to  then  modify  or  revoke 
and  reissue  such  permits  as  necessary  to 
require  compliance  with  the  amended 
State  program.  The  modifications  or 
revocation  and  reissuance  will  be 
scheduled  in  the  aimual  State  Grant 
Work  Plan. 

Arizona  is  not  b'jing  authorized  to 
operate  any  portion  of  the  hazardous 
waste  program  on  Indian  lands. 

C  Decision 

I  conclude  that  Arizona's  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Arrordingly, 


Arizona  is  granted  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised. 

Arizona  is  now  responsible  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Arizona  also 
has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sections 
3008,  3013  and  7003  or  RCRA. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b).  I  hereby  certify  that  this 


authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Arizona's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regijlatory  flexibility  analysis. 

List  of  SubjecU  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands,  intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and  7004(b) 
of  the  Solid  Waste  Disposal  Act  as  amended 
42  U.S.C  6912(a),  6826,  6e74(b). 

lABt^  1.— Provisions 


Dated:  July  25, 1901. 
(effrey  Zelikaoa, 
Acting  Regional  Administrator. 
[FR  Doc  91-18509  Filed  8-S-ei:  8:45  am] 

HLUNO  COOC  SS60-«Mi 

40  CFR  Part  271 

(FRL-3981-6I 

Utah;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule,  correction. 

On  May  23, 1991  (56  FR  23648),  EPA 
pubUshed  the  Immediate  Final  Rule  for 
authorization  of  portions  of  the  Federal 
RCRA  program  in  Utah.  EPA 
inadvertently  omitted  the  following 
Federal  citations  from  Table  I.  This 
notice  corrects  these  errors.  These 
corrections  do  not  impact  the 
authorization  which  became  effective 
July  22. 1991. 


Federal  Register  reference 


1.  TDI.  DNT.  and  TDA  wastes.  50  FR  42936-42943  10/23/85 

2.  Signing  of  waste  fuel  and  used  oil  fuel  in  boilers  and  industrial  fimaces,  50  FR 
49164-<9211.  11/29/85  as  amended,  51  FR  41900-41904,  11/19/86.  and  on 
4/13/87  52  FR  118119-11822. 

3.  Listing  of  spent  solvents.  50  FR  53315-53320,  12/31/85  as  amended  1/21/ 
86,  at  51  FR  2702. 

4.  Listtng  o(  EDB  wastes.  51  FR  5327-5331,  2/13/86 

6.  Listing  of  lour  spent  solvents.  51  FR  6537-6542.  2/24/88 

6  (Senerators  of  100-1,000  kg  hazardous  waste.  51  FR  10148-10178,  3/24/86"! 

7.  Financial  responsMity  requlrementi:  SetUemom  agreement  51  FR  16442.  5/ 
2/88. 

8.  Codification  njle.  technical  correctton,  51  FR  19176.  5/28/86 

9.  Listing  of  spent  pickle  liquor  (K062),  51  FR  19320-19322.  5/28/86 

10.  Liability  coverage— corporate  guarantee,  51  FR  25350-25366.  7/11/86 

11.  Standards  for  hazardous  waste  storage  and  treatment  tank  systems,  51  FR 
26422-25486.  7/14/&6  as  amended  on  6/15/86,  51  FR  29430-29431. 

12.  Corrections  to  feting  of  commercial  cf>emical  prodjcts  and  appendbi  VIII 
constituents,  51  FR  28296-28310,  8/6/86. 

13.  Biennial  report  correctioa  51  FR  28556.  8/8/86 

14.  Exports  of  hazardous  waste,  51  FR  28664,  8/8/86 


Stale  aqulvalenl  ■ 


15.  Standards  tor  generators— waste  minimization  certificatfons,  61  FR  35190. 
10/1/86. 

16.  Listing  of  EBOC,  51  FR  37725,  10/24/86 „ _ 

17.  Land  disposal  restnctions,  51  FR  40572-40654,  11/7/86  as  amended  6/4/87 
at  52  FR  21010-21018. 

18.  Revised  manual  SW-846.  51  FR  8072-8073,  3/16/87.._ „ 

19.  Ctosure/post  closure  care  for  interim  status  surface  impoundments.  FR  8704, 
3/19/87 

20.  Definition  of  soW  waste;  Technical  corrections,  52  FR  21306.  6/5/87 

21.  Arnendments  to  part  B  Inlormation  requirements  for  disposal  facSHies,  52  FR 
23447-23450,  6/22/87,  as  amended  9/9/87  at  52  FR  33936. 

22.  Idenlification  and  hstmg  ot  hazardous  waste,  52  FR  26012,  7/10/87 

23.  Liability  requirements  for  hazardous  waste  faciMies  corporate  guarantee,  52 
FR  44314,  11/18/87. 


R450-2-1.8,  R450-2-1.8,  R450-50-tJ.  R450-5O-1K.  R450-50-1L 
R450-1-1.2,  R450-2-1.4.  H450-2-1.^  8450-8-15.1,  R450-8-15.1.  R450-7-22.1. 
R45C-7-29.  R45O-7-30. 

R450-2-1A 

R450-2-1.8,  R450-50-1J,  R450-5O-1K. 

R450-2-1.8,  R450-2-1  9.  R450-5O-1J,  R450-50-1L 

R450-1,  R450-2-1.4,  R450-4-2,  R450-6-8.  R450-5-11,  R450-4-3,  R450-3-3.2 

R450-1.  R450-S-7,  R450-8-8,  R450-7-14,  R4S0-7-15,  R450-3-3.2,  R450-3-8. 

R450-3-20. 
R450-7-21. 
R450-2-1A 
H450-8-8.  R450-7-15. 
R450-1,  FM50-2-1.  R450-5-9.  R450-8-2.6.  R450-8-5.3.  R450-e-7.  R450-6-d, 

R450-8-10,  R450-7-8.4.  R450-7-9.e,  R450-7-12.4,  R450-7-15.  R450-7-17, 

R450-3-3.2.  R450-3.2a 
R450-2-1.9,  R450-50-1L 


R450-S-5.6.  R450-7-12.6. 

R450-2-1.4.    R450-a-1A    R450-6-5.    R450-5-12.    R450-5-13. 

R450-50-1B,  R450-4-d. 
R450-50-1B. 


R450-5-10.1. 


R450-2-1.8,  R450-60-1J,  H450-50-1K. 

R450-2.1,  R450-6-1,  R450-6-1.4,  R450-8-1,  R450-8-2.4,  R450-ft-5.3,  B450-7- 

8.1,  R450-7-9-4.  R450-13.  R450-12.4,  R460-60-1P,  10.  R4S0-3J,  B450-3- 

13,  R450-3-9. 
R460-2-1.7.  R4S0-3-^.2. 
R450-7-18.6. 

R450-2-1.9.  R450-7-28. 
R4S0-3-3.2. 

R450-2-1A 
R450-8-e.  R450-7-15. 


, '  '!J^'"^S?«*<'  are  to  the  Utah  Sold  artd  Hazardous  Waste  Rules.  Stale  AolhoriSeK  UCA  26-14-i  enacted  1981. 

fl^//^/-^-  ^^'±*-  •'»<:<«1  l*'.  a«»»o«»ed  1988.  effective  4/25/88  and  9/20/88.  UCA  28-14-6,  enacted  1981, 
87,  4/25/88.  and  9/20/88. 


1987  and  1986, 
1986,  1987,  1988 


7h/VT 
J/Af 
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FOR  FURTHER  INFORMATION  CONTACT: 

Marcella  M.  DeVargas  (8HWM-RM). 
RCRA  Program  Support  Section.  RCRA 
Management  Branch,  U.S.  EPA,  999  18th 
Street,  suite  500.  Denver.  CO  80202-2405 
Phone:  303/293-1670. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and  7004(b) 
of  the  Sohd  Waste  Disposal  Act  as  amended 
42  U.S.C.  6912(a).  6926.  6974(b). 

Dated:  July  19, 1991. 
James  |.  Scherer. 
Regional  Administrator 
[FR  Doc.  91-18618  Filed  8-5-91;  &45  am] 

MLUNO  CODE  85M-S0-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49  CFR  Part  28 
[Docket  Na  47666] 
RIN  2105-AA29 

Enforcement  of  Nondiscrimination  on 
ttie  Basis  of  Handicap  In  Department 
of  Transportation  Conducted 
Programs 

AGENCY:  Department  of  Transportation. 
ACTKMC  Final  rule. 

SUMMARY:  This  regulation  provides  for 
the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended, 
which  prohibits  discrimination  on  the 
basis  of  handicap,  as  it  applies  to 
programs  or  activities  conducted  by 
Federal  Executive  agencies,  including 
the  Department  of  Transportation,  and 
is  issued  under  the  authority  of  that  Act. 
49  CFR  part  27  carries  out  section  504  in 
the  Department's  fmancial  assistance 
programs.  This  regulation  sets  forth 
standards  for  what  constitutes 
discrimination  on  the  basis  of  mental  or 
physical  handicap,  provides  a  definition 
for  individual  with  handicaps  and 
qualified  individual  with  handicaps,  and 
establishes  a  complaint  mechanism  for 
resolving  allegations  of  discrimination. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  5. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  C.  Ashby,  Office  of  Assistant 
General  Counsel  for  Regulation  and 
Enforcement.  U.S.  Department  of 
Transportation,  room  10424. 400  7th 
Street  SW..  Washington.  DC  20590.  202/ 
366-9306.  Persons  with  impaired  hearing 
may  contact  Mr.  Ashby  by  using  TDD 
202/755-7687.  Taped  copies  are 
available  on  request  for  the  use  of 
persons  with  visual  impairments. 
SUPPLEMCNTARY  INFORMATION:  The 
purpose  of  this  rule  is  to  provide  for  the 


enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  794).  as  it  applies  to  programs 
and  activities  conducted  by  the 
Department  of  Transportation.  Section 
504  states,  in  pertinent  part,  that — 

No  otherwise  qualified  Individual  with 
handicaps  in  the  United  States,  *  *  '  shall, 
solely  by  reason  of  his  or  her  handicap,  be 
excluded  from  the  participation  in,  be  denied 
the  benefits  of.  or  be  subjected  to 
discrimination  under  any  program  or  activity 
receiving  Federal  financial  assistance  or 
under  any  program  or  activity  conducted  by 
any  Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation, 
Comprehensive  Services,  and  Development 
Disabilities  Act  of  1978.  Copies  of  any 
regulation  shall  be  submitted  to  appropriate 
authorizing  committees  of  the  Congress,  and 
such  regulation  may  take  effect  no  earlier 
than  the  thirtieth  day  after  the  date  on  which 
such  regulation  is  so  submitted  to  such 
committees. 

(29  U.S.C.  794  (1978  amendment 
italicized).) 

The  substantive  nondiscrimination 
obligations  of  the  Department,  as  set 
forth  in  this  rule,  are  identical  for  the 
most  part,  to  those  established  by 
Federal  regulations  for  programs  or 
activities  receiving  Federal  financial 
assistance.  See  28  CFR  part  41 
(Department  of  Justice  section  504 
coordination  regulation  for  federally 
assisted  programs)  and  49  CFR  part  27 
(Department  of  Transportation  section 
504  rule  for  financial  assistance 
programs).  This  general  parallelism  is  in 
accord  with  the  intent  expressed  by 
supporters  of  the  1978  amendment  in 
floor  debate,  including  its  sponsor,  Rep. 
James  M.  Jeffords,  that  the  Federal 
Government  should  have  the  same 
section  504  obligations  as  recipients  of 
Federal  financial  assistance.  124  Cong. 
Rec.  13,901  (1978)  (remarks  of  Rep. 
Jeffords):  124  Cong.  Rea  E2668,  E2670 
(daily  ed.  May  17, 1978)  id;  124  Cong. 
Rec.  13,897  (remarks  of  Rep.  Brademas); 
id  at  38.552  (remarks  of  Rep.  Sarasin). 

There  are.  however,  some  language 
differences  between  this  rule  and  the 
Federal  Government's  section  504 
regulations  for  federally  assisted 
programs.  These  changes  are  based  on 
the  Supreme  Court's  decision  in 
Southeastern  Community  College  v. 
Davis.  442  U.S.  397  (1979),  and  the 
subsequent  circuit  court  decisions 
interpreting  Davis  and  section  504.  See 
Dopico  v.  Goldschmidt,  687  F.2d  644  (2d 
Cir.  1982);  American  Public  Transit 
Association  v.  Lewis,  655  F.2d  1272  (DC 
Cir.  1981)  (APTAJ:  see  also  Rhode  Island 
Handicapped  Action  Committee  v. 


Rhode  Island  Public  Transit  Authority, 
718  F.2d  490  (1st  Cir.  1983). 

These  language  differences  are  also 
supported  by  the  decision  of  the 
Supreme  Court  in  Alexander  v.  Choate. 
469  U.S.  287  (1985).  where  the  Court  held 
that  the  regulations  for  federally 
assisted  programs  did  not  require  a 
recipient  to  modify  its  durational 
limitation  on  Medicaid  coverage  of 
inpatient  hospital  care  for  handicapped 
persons.  Clarifying  its  Davis  decision, 
the  Court  explained  that  section  504 
requires  only  "reasonable" 
modifications,  id.  at  300.  and  explicitly 
noted  that  "[tjhe  regulations 
implementing  §  504  [for  federally 
assisted  programs]  are  consistent  with 
the  view  that  reasonable  adjustments  in 
the  nature  of  the  benefit  offered  must  at 
times  be  made  to  assure  meaningful 
access."  Id.  at  n.21  (emphasis  added). 

Incorporation  of  these  changes, 
therefore,  makes  this  regulation 
implementing  section  504  for  federally 
conducted  programs  consistent  with  the 
Federal  Government's  regulations 
implementing  section  504  for  federally 
assisted  programs  as  they  have  been 
interpreted  by  the  Supreme  Court.  Many 
of  these  federally  assisted  program 
regulations  were  issued  prior  to  the 
interpretations  of  section  504  by  the 
Supreme  Court  in  Davis,  by  lower  courts 
interpreting  Davis,  and  by  the  Supreme 
Court  in  Alexander:  therefore  their 
language  does  not  reflect  the 
interpretation  of  section  504  provided  by 
the  Supreme  Court  and  by  the  various 
circuit  courts.  Of  course,  these  federally 
assisted  regxdations  must  be  interpreted 
to  reflect  the  holdings  of  the  Federal 
judiciary.  Hence  the  Department 
believes  that  there  are  no  significant 
differences  between  this  ruled  for 
federally  conducted  programs  and  the 
Federal  Government's  interpretation  of 
section  504  regulations  for  federally 
assisted  programs. 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice.  It  is  an 
adaptation  of  a  prototype  prepared  by 
the  Department  of  Justice  under 
Executive  Order  12250  (45  FR  72995.  3 
CFR,  1980  Comp.,  p.  298).  This  regulation 
has  also  been  reviewed  by  the  Equal 
Employment  Opportunity  Commission 
under  Executive  Order  12067  (43  FR 
28967.  3  CFR.  1978  Comp..  p.  206). 

This  rule  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291  (46 
FR  13193.  3  CFR.  1981  Comp.,  p.  127)  and 
therefore,  a  regulatory  impact  analysis 
has  not  been  prepared.  However,  it  is  a 
significant  rule  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures.  A  regulatory  evaluation  is 
not  needed  under  the  Department's 
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requirements  or  costs  on  partiei 
the  Department.  The  primary  cc 
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employees  and  others.  The  rule 
prevents  undue  burdens  resultii 
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minimal  administrative  costs. 
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Response  to  Comments 
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this  emphasis  on  safety  "is  unni 
and  perpetuates  the  myth  that  p 
with  disabilities  present  a  threa 
themselves  and  others  and  are 
incapable  of  recognizing  that  da 
The  Departnieiii  believes  that  tl 
concern  is  misplaced. 
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safety  agency.  Many  of  its  regul 
programs  are  designed  to  ensun 
trains,  planes,  ships,  automobile 
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among  the  essential  eligibility 
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Rhode  Island  Public  Transit  Authority, 
718  F.2d  490  (1st  Cir.  1983). 

These  language  differences  are  also 
supported  by  the  decision  of  the 
Supreme  Court  In  Alexander  v.  Choate, 
469  U.S.  287  (1985).  where  the  Court  held 
that  the  regulations  for  federally 
assisted  programs  did  not  require  a 
recipient  to  modify  its  durational 
limitation  on  Medicaid  coverage  of 
inpatient  hospital  care  for  handicapped 
persons.  Clarifying  its  Davis  decision, 
the  Court  explained  that  section  504 
requires  only  "reasonable" 
modifications,  id.  at  300.  and  expHcitly 
noted  that  "[tjhe  regulations 
implementing  §  504  [for  federally 
assisted  programs]  are  consistent  with 
the  view  that  reasonable  adjustments  in 
the  nature  of  the  benefit  offered  must  at 
times  be  made  to  assure  meaningful 
access."  Id.  at  n.21  (emphasis  added). 

Incorporation  of  these  changes, 
therefore,  makes  this  regulation 
implementing  section  504  for  federally 
conducted  programs  consistent  with  the 
Federal  Government's  regulations 
implementing  section  504  for  federally 
assisted  programs  as  they  have  been 
interpreted  by  the  Supreme  Court.  Many 
of  these  federally  assisted  program 
regulations  were  issued  prior  to  the 
interpretations  of  section  504  by  the 
Supreme  Court  in  Davis,  by  lower  courts 
interpreting  Davis,  and  by  the  Supreme 
Court  in  Alexander,  therefore  their 
language  does  not  reflect  the 
interpretation  of  section  504  provided  by 
the  Supreme  Court  and  by  the  various 
circuit  courts.  Of  course,  these  federally 
assisted  regxilations  must  be  interpreted 
to  reflect  the  holdings  of  the  Federal 
judiciary.  Hence  the  Department 
believes  that  there  are  no  significant 
differences  between  this  ruled  for 
federally  conducted  programs  and  the 
Federal  Government's  interpretation  of 
section  504  regulations  for  federally 
assisted  programs. 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice.  It  is  an 
adaptation  of  a  prototype  prepared  by 
the  Department  of  Justice  imder 
Executive  Order  12250  (45  PR  72995,  3 
CFR.  1980  Comp.,  p.  298).  This  regulation 
has  also  been  reviewed  by  the  Equal 
Employment  Opportimity  Commission 
under  Executive  Order  12067  (43  FR 
28967.  3  CFR.  1978  Comp..  p.  206). 

This  rule  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291  (46 
FR  13193.  3  CFR  1981  Comp.,  p.  127)  and 
therefore,  a  regulatory  impact  analysis 
has  not  been  prepared.  However,  it  is  a 
significant  rule  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures.  A  regulatory  evaluation  is 
not  needed  under  the  Department's 


procedures.  The  rule  imposes  no 
requirements  or  costs  on  parties  outside 
the  Department.  The  primary  cost  on 
DOT  that  this  rule  would  impose  is  the 
obligation  to  make  appropriate 
modifications  for  the  handicaps  of 
employees  and  others.  The  rule  itself 
prevents  undue  burdens  resulting  from 
this  obligation.  The  regulatory  review 
called  for  by  the  rule  will  impose  only 
minimal  administrative  costs. 

This  regulation  does  not  have  any 
impact  on  small  entities  since  it  governs 
only  the  conducted  programs  of  DOT. 
Therefore,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-«12).  we 
certify  that  the  proposal  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Response  to  Comments 

The  Department  received  only  two 
comments  on  the  notice  of  proposed 
rulemaking  (NPRM)  for  this  rule  (55  FR 
4633;  February  9. 1990).  The  comments 
were  from  the  Paralyzed  Veterans  of 
America  (PVA)  and  the  National 
Association  of  the  Deaf  Legal  Defense 
Fund  (NAD). 

NAD  and  PVA  both  object  to 
references  to  safety  in  various 
provisions  of  the  regulation,  saying  that 
this  emphasis  on  safety  "is  unnecessary 
and  perpetuates  the  myth  that  persons 
with  disabilities  present  a  threat  to 
themselves  and  others  and  are 
incapable  of  recognizing  that  danger." 
The  Departnienl  believes  that  this 
concern  is  misplaced. 

The  Department  of  Transportation  is  a 
safety  agency.  Many  of  its  regulatory 
programs  are  designed  to  ensure  that 
trains,  planes,  ships,  automobiles, 
t-'ucks.  buses,  etc..  and  the  people  who 
operate  them,  provide  safe 
transportation  for  the  traveling  public. 
To  argue  that  the  Department  should 
avoid  considering  safety  in  any 
regulation  having  potential  effects  on 
the  lives  of  the  traveling  public  is  to 
ignore  a  fundamental  DOT  mission.  The 
ability  to  perform  safely  is  self-evidently 
among  the  essential  eligibility 
requirements  for  any  position  involving 
transportation  functions  regulated  by 
the  Department,  and  no  individual,  with 
or  without  a  dtsabihty,  is  a  qualiHed 
individual  with  respect  to  such  functions 
if  he  or  she  cannot  perform  them  safely. 
Paying  due  attention  to  safety  does  not. 
in  our  view,  perpetuate  any  myths  about 
people  with  disabihties  or  any  other 
group. 

The  two  comments  discuss  this 
concern  about  referring  to  safety 
primarily  in  the  context  of  the  definition 
of  "qualiHed  individual  with 
handicaps."  NAD  expresses  particular 
concern  about  a  reference  in  the 


preamble  to  the  NPRM  to  DOT  safety 
rules  establishing  physical  qualifications 
for  transportation  employees.  The 
Department  would  view  meeting  these 
standards  as  among  "essential  eligibility 
requirements"  for  the  positions 
involved.  As  explained  in  NAD's 
comment  and  voluminous  attachments 
to  it.  NAD  contends  that  some  DOT 
physical  qualification  standards  (e.g., 
requirements  of  the  Federal  Motor 
Carrier  Safety  Regulations  for  hearing 
acuity  for  interstate  truck  drivers)  are 
contrary  to  section  504  because  they 
establish  an  irrefutable  presumption  of 
unfitness  for  some  individuals,  without 
the  opportimity  for  a  case-by-case 
evaluation  of  Uie  individuals'  ability  to 
perform  job  functions  safely. 

In  the  Department's  view,  it  is  not 
appropriate  to  attempt  to  resolve  issues 
about  the  content  of  DOT  physical 
qualification  standards  in  this 
rulemaking,  which  is  intended  to 
establish  the  basic  regulatory 
framework  for  the  implementation  of 
section  504  in  DOT-conducted  programs. 
The  regulation  provides  a  mechanism 
for  addressing  issues  of  the  kind  NAD 
raises  about  the  content  of  the  physical 
qualification  standards.  Under  section 
28.110.  the  Department's  self-evaluation 
will  include  consideration  of  the 
consistency  of  its  safety  regulations 
with  the  standards  of  section  504.  If,  as  a 
result  of  that  self-evaluation,  it  is 
deemed  necessary  to  alter  physical 
qualification  standards,  then 
appropriate  changes  would  be  made. 

Both  conunents  asked  for  the 
inclusion  of  additional  items  in  the 
definition  of  "auxiliary  aids,"  and  PVA 
suggested  changing  the  name  of  the  term 
to  "aids  for  reasonable 
accommodation."  The  matters  listed  in 
the  definition  are  intended  to  be 
examples,  and  not  an  exhaustive  list. 
With  respect  to  attendant  services, 
which  PVA  requested  be  included,  the 
Department  believes  that  these  are 
basically  personal  services  which  it  is 
not  appropriate  to  require  in  the  rule. 
"Auxiliary  aids"  is  a  common,  well- 
understood  term;  the  Department  is  not 
persuaded  that  there  would  be  anything 
to  gain  from  changing  it.  Certainly  the 
term  cannot  connote  something  that  is 
discretionary  in  the  context  of  a  rule 
that  requires  auxiliary  aids  to  be 
provided. 

PVA  generally  approved  the  defmition 
of  facility,  and  from  it  assumed  that  all 
rolling  stock  or  other  conveyances  used 
in  DOT-conducted  programs  would  be 
accessible  (e.g.,  lift-equipped).  The 
Department  agrees,  in  the  sense  that  we 
would  hold  ourselves  to  standards 
articulated  in  the  Americans  with 
Disabilities  Act  (ADA)  with  respect  to 


the  acquisition  of  accessible  vehicles. 
This  regulation,  like  the  ADA  does  not 
require  retrofit  of  existing  vehicles. 

The  definition  of  "individual  with 
handicaps"  is  identical  to  the  definition 
of  "handicapped  person"  appearing  in 
the  section  504  coordination  regulation 
for  federally  assisted  programs  (28  CFR 
41.31),  except  that  it  reflects  the 
amendment  made  by  the  Americans 
with  Disabilities  Act  of  199a  Pub.  L  No. 
101-336  (ADA),  which  provides  that  the 
term  does  not  include  an  individual  who 
is  currently  illegally  using  drugs,  when 
the  agency  acts  on  the  basis  of  such  use. 
The  phrase  "current  illegal  use  of  drugs" 
is  explained  in  §  28.131,  which 
effectuates  Lhe  substantive  provisions  of 
the  ADA  amendment. 

Definitions  are  also  added  of  two 
terms.  The  phrase  "cturent  illegal  use  of 
drugs"  is  used  in  $  28.131.  Its  meaning  is 
discussed  in  the  preamble  for  that 
section.  The  definition  of  the  term 
"drug"  is  taken  from  section  512(b)  of 
the  ADA. 

Finally,  a  new  f  2ai31  has  been 
added.  Section  28.131  effectuates  section 
512  of  the  Americans  with  Disabilities 
Act.  which  amended  title  V  of  the 
Rehabilitation  Act  to  clarify  its 
application  to  people  who  use  drugs 
illegally.  Paragraph  (a)  provides  that  this 
part  does  not  prohibit  diiscrimination 
based  on  an  individual's  current  illegal 
use  of  drugs. 

As  amended,  the  Act  and  the 
regulation  distinguish  between  illegal 
use  of  drugs  and  the  legal  use  of 
substances,  whether  or  not  those 
substances  are  "controlled  substances," 
as  defined  in  the  Controlled  Substances 
Act  (21  U.S.C.  812).  Alcohol  is  not  a 
controlled  substance,  so  use  of  alcohol 
is  not  affected  by  %  2&131  (although 
alcoholics  are  individuals  with 
disabihties,  subject  to  the  protections  of 
the  statute).  Section  28.131  also  does  not 
affect  use  of  controlled  substances 
pursuant  to  a  vahd  prescription,  or  other 
use  that  is  authorized  by  the  Controlled 
Substances  Act  or  any  other  provisions 
of  Federal  law.  It  is  the  use  of  the 
substance,  rather  than  the  substance 
itself,  that  is  illegal. 

A  distinction  is  also  made  between 
the  use  of  a  substance  and  the  status  of . 
being  addicted  to  that  substance. 
Addiction  is  a  disability,  and  addicts  are 
individuals  with  disabihties  protected 
by  the  Act  The  protection,  however, 
does  not  extend  to  actions  based  on  the 
illegal  use  of  the  substance.  In  other 
words,  an  addict  cannot  use  the  fact  of 
his  or  her  addiction  as  a  defense  to  an 
action  based  on  illegal  use  of  drugs.  This 
distinction  is  not  artificial.  Congress 
intended  to  deny  protection  to  people 
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who  engage  in  the  illegal  use  of  drugs, 
whether  or  not  they  are  addicted,  but  to 
provide  protection  to  addicts  so  long  as 
they  are  not  currently  using  drugs. 

A  third  distinction  is  the  difficult  one 
between  current  use  and  former  use. 
The  definition  of  "current  illegal  use  of 
drugs"  in  {  28.103.  which  is  based  on  the 
report  of  the  Conference  Conimittee  on 
the  ADA,  H.R.  Conf.  Rep.  No.  596, 101st 
Cong..  2d  Sess.  64  (1990).  is  "illegal  use 
of  drugs  that  occurred  recently  through 
enough  to  justify  a  reasonable  belief 
that  a  person's  drug  use  is  current  or 
that  continuing  use  is  a  real  and  ongoing 
problem." 

Paragraph  (a)(2](i}  specifies  that  an 
individual  who  has  successfully 
completed  a  supervised  drug 
rehabilitation  program  or  has  otherwise 
been  rehabihtated  successfully  and  who 
is  not  engaging  in  current  illegal  use  of 
drugs  is  protected.  Paragraph  (a)(2)(ii) 
clarifies  that  an  individual  who  is 
currently  participating  in  a  supervised 
rehabilitation  program  and  is  not 
engaging  in  current  illegal  use  of  drugs  is 
protected.  Paragraph  (a](2)(iii)  provides 
that  a  person  who  is  erroneously 
regarded  as  engaging  in  current  illegal 
use  of  drugs,  but  who  is  not  engaging  in 
such  use,  is  protected. 

Paragraph  (b)  provides  a  limited 
exception  to  the  exclusion  of  current 
illegal  users  of  drugs  from  the 
protections  of  the  Act.  It  prohibits  denial 
of  health  services,  or  services  provided 
under  titles  L  il,  and  III  of  the 
Rehabilitation  Act  on  the  basis  of 
current  illegal  use  of  drugs,  if  the 
individual  is  otherwise  entitled  to  such 
services. 

Paragraph  (c)  expresses  Congress' 
intention  that  the  Act  be  neutral  with 
respect  to  testing  for  illegal  use  of  drugs. 
This  paragraph  implements  the 
provision  in  section  512  of  the  ADA  that 
allows  entitles  "to  adopt  or  administer 
reasonable  policies  or  procedures, 
including  but  not  limited  to  drug 
testing."  that  ensure  that  an  individual 
who  is  participating  in  a  supervised 
rehabilitation  program,  or  who  has 
completed  such  a  program  or  otherwise 
been  rehabihtated  successfully,  is  no 
longer  engaged  in  the  illegal  use  of 
drugs. 

Paragraph  28.131(c)  clarifies  that  it  is 
not  a  violation  of  this  part  to  adopt  or 
administer  reasonable  policies  or 
procedures  to  ensure  that  an  individual 
who  formerly  engaged  in  illegal  use  of 
drugs  is  not  currently  engaging  in  the 
illegal  use  of  drugs.  Any  such  poHcies  or 
procedures  must,  of  course,  be 
reasonable,  and  must  be  designed  to 
identify  accurately  the  illegal  use  of 
drugs.  This  paragraph  does  not 
authorize  inquiries,  tests,  or  other 


procedures  which  would  disclose  use  of 
substances  that  are  not  controlled 
substances  or  are  taken  under 
supervision  by  a  licensed  health  care 
professional,  or  other  uses  authorized  by 
the  Controlled  Substances  Act  or  other 
provisions  of  Federal  law,  because  such 
uses  are  not  included  in  the  definition  of 
"illegal  use  of  drugs." 

PVA  suggested  adding  some  elements 
to  the  self-evaluation  requirement, 
including  an  assurance,  a  transition 
plan,  a  list  of  persons  consulted,  and 
modifications  made  for  persons  with 
vision  and  hearing  impairments.  PVA 
also  felt  that  the  self-evaluation  file 
should  be  retained  indefinitely,  rather 
than  for  three  years.  The  Department 
does  not  believe  that  additional 
paperwork  would  add  much  to  the 
process.  An  assurance  from  DOT  to 
DOT  that  DOT  will  make  needed 
modifications  seems  superfluous,  for 
example.  DOT  will  modify  the  record 
retention  provision  to  provide  that  the 
material  will  remain  on  file  until  all 
matters  identified  in  the  self-evaluation 
as  needing  modification  have  been 
modified. 

PVA  suggested  that  notice  of  the 
provisions  of  this  rule  should  be  made  in 
recruitment  materials  and  in  accessible 
formats.  The  proposal  required 
provision  of  this  information  to 
applicants;  no  regulatory  change 
appears  needed  (the  scope  of  this  action 
would  apply  to  prospective  applicants 
as  well).  Likewise,  information  will  be 
provided  to  the  public  in  accessible 
formats,  but  no  regulatory  change  is 
needed  here  to  implement  this  policy. 

PVA's  next  comment  concerns  a 
suggested  addition  to  the  general 
prohibitions  against  discrimination.  It 
suggests  language,  parallel  to  that  in  49 
CFR  part  27,  the  Department's  financial 
assistance  programs  section  504  rule, 
prohibiting  the  provision  of  significant 
assistance  to  an  agency,  organization,  or 
person  that  discriminates.  The 
comment's  example  is  of  discrimination 
by  another  Federal  agency  that  does  not 
have  to  have  a  section  504  rule  (e.g..  the 
Federal  Communications  Conimission) 
that  somehow  would  be  assisted  by 
DOT.  The  Department  does  not  believe 
that  such  an  addition  is  needed.  The 
part  27  language  has  obvious  application 
in  the  financial  assistance  programs 
context  but  not  in  the  DOT-conducted 
programs  context.  The  FCC  example 
refers  to  too  f£ir-fetched  and  speculative 
a  situation  to  warrant  a  regulatory 
provision. 

With  respect  to  new  construction  and 
alterations.  PVA  requested  additional 
language  referencing  requirements 
under  the  Architectural  Barriers  Act 
(ABA).  We  agree  that  section  504  and 


the  ABA  are  diHerent  statutes,  and  that 
compliance  with  one  does  not 
necessarily  fulfill  all  obligations  under 
the  other.  This,  however,  is  a  section  504 
regulation,  and.  to  be  complete,  need 
only  encompass  requirements  under 
section  504.  The  ABA  is  adequately 
implemented  by  other  regulations. 

With  respect  to  communications,  both 
PVA  and  NAD  suggest  that,  in 
determining  whether  an  accommodation 
would  create  an  undue  burden,  the 
entire  resources  of  the  agency  be  taken 
into  consideration  (rather  than  the  funds 
available  to  the  specific  program  or 
activity).  This  is  not  always  feasible. 
The  Federal  budget  process  allocates 
appropriations  to  specific  agencies  and 
offices  within  DOT.  Funds  allocated  to 
the  FAA  for  air  traffic  control  are  not 
available  to  the  Coast  Guard  pay  for  a 
braille  printer.  Funds  allocated  to  the 
Assistant  Secretary  for  Policy  and 
International  Affairs  for  research  and 
development  are  not  available  to  the 
Office  of  General  Counsel  for  use  in 
hiring  Interpreters.  When  considering 
whether  a  burden  is  undue,  the 
decisionmaker  will  consider  all 
Departmental  resources  available  for 
use  in  the  funding  and  operation  of  the 
conducted  program,  but  all  of  the 
Department's  resources  cannot  be 
regarded  as  available  for  particular 
programs  or  activities. 

PVA  suggested  several  additions  to 
the  compliance  procedures  section  of 
the  rule.  First  PVA  suggested  a 
regulatory  provision  for  obtaining  input 
from  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  to  resolve  problems 
concerning  facilities  accessibility.  The 
Department  will  consult  with  the 
ATBCB  for  this  purpose  when  needed, 
but  a  regulatory  provision  is  not 
essential. 

Second.  PVA  requested  a  judicial 
review  mechanism.  The  establishment 
of  judicial  review  mechanisms  is  a 
matter  for  Congress  and  the  courts.  The 
Department  does  not  have  the  authority, 
through  rulemaking,  to  either  provide  for 
or  preclude  judicial  review. 

Third,  PVA  asked  for  a  provision  to 
ensure  that  all  other  documents  issued 
by  the  Department  are  superseded  by 
the  nondiscrimination  regulations  of  this 
part.  Upon  pubhcation  of  this  part,  the 
Department  will  take  action  to  ensure 
that  any  inconsistent  rules,  directives, 
etc.  are  superseded,  but  a  provision  in 
this  rule  is  not  necessary  for  this 
purpose. 

Fourth.  PVA  recommended  that 
provisions  be  added  to  expliciUy  allow 
compensation  and  attorney  fees  in 
administrative  proceedings  brought  by 
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the  ABA  are  diHerent  statutes,  and  that 
compliance  with  one  does  not 
necessarily  fulfill  all  obligations  under 
the  other.  This,  however,  is  a  section  504 
regulation,  and,  to  be  complete,  need 
only  encompass  requirements  under 
section  504.  The  ABA  is  adequately 
implemented  by  other  regulations. 

With  respect  to  communications,  both 
PVA  and  NAD  suggest  that,  in 
determining  whether  an  accommodation 
would  create  an  undue  burden,  the 
entire  resources  of  the  agency  be  taken 
into  consideration  (rather  than  the  funds 
available  to  the  specific  program  or 
activity).  This  is  not  always  feasible. 
The  Federal  budget  process  allocates 
appropriations  to  specific  agencies  and 
offices  within  DOT.  Funds  allocated  to 
the  FAA  for  air  traffic  control  are  not 
available  to  the  Coast  Guard  pay  for  a 
braille  printer.  Funds  allocated  to  the 
Assistant  Secretary  for  Policy  and 
International  Affairs  for  research  and 
development  are  not  available  to  the 
Office  of  General  Counsel  for  use  in 
hiring  interpreters.  When  considering 
whether  a  burden  is  undue,  the 
decisionmaker  will  consider  all 
Departmental  resources  available  for 
use  in  the  funding  and  operation  of  the 
conducted  program,  but  all  of  the 
Department's  resources  cannot  be 
regarded  as  available  for  particular 
programs  or  activities. 

PVA  suggested  several  additions  to 
the  compliance  procedures  section  of 
the  rule.  First  PVA  suggested  a 
regulatory  provision  for  obtaining  input 
from  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  to  resolve  problems 
concerning  facilities  accessibility.  The 
Department  will  consult  with  the 
ATBCB  for  this  purpose  when  needed, 
but  a  regulatory  provision  is  not 
essential. 

Second,  PVA  requested  a  judicial 
review  mechanism.  The  establishment 
of  judicial  review  mechanisms  is  a 
matter  for  Congress  and  the  courts.  The 
Department  does  not  have  the  authority, 
through  rulemaking,  to  either  provide  for 
or  preclude  judicial  review. 

Third,  PVA  asked  for  a  provision  to 
ensure  that  all  other  documents  issued 
by  the  Department  are  superseded  by 
the  nondiscrimination  regulations  of  this 
part.  Upon  publication  of  this  part,  the 
Department  will  take  action  to  ensure 
that  any  inconsistent  rules,  directives, 
etc.  are  superseded,  but  a  provision  in 
this  rule  is  not  necessary  for  this 
purpose. 

Fourth,  PVA  recommended  that 
provisions  be  added  to  explicitly  allow 
compensation  and  attorney  fees  in 
administrative  proceedings  brought  by 


persons  to  enforce  the  rule  against  the 
Department.  These  issues  are  statutory, 
and  beyond  the  scope  of  this 
rulemaking.  The  Department  of  Justice 
addressed  these  concerns  in  the 
preamble  to  its  final  rule  on  this  subject, 
and  the  Department  relies  on  that 
discussion. 

With  respect  to  the  same  provision, 
NAD  suggests  that  the  regulation 
explicitly  state  that  deaf  individuals 
have  the  right  to  seek  review  of  a  denial 
of  a  waiver  of  requirements  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSR).  The  DOT  should 
also  allow  deaf  individuals  to  petition 
for  a  waiver  of  the  disqualifynng 
condition  pertaining  to  deafness,  NAD 
contends. 

The  latter  point  goes  to  the  substance 
of  the  disagreement  NAD  has  with  the 
content  of  some  provisions  of  the 
FMCSR.  DOT  finds  it  inappropriate  to 
resolve  here  whether  the  FMCSR  should 
permit  individual  waiver  of  this  other 
disqualifying  conditions.  Nevertheless, 
individuals  with  impaired  hearing  have 
the  same  right  as  all  other  individuals  to 
submit  a  complaint  under  the 
compliance  procedures  for  any  action  of 
the  Department  which  they  believe  is 
inconsistent  with  this  Part. 

A  new  paragraph  (b)(2)  has  been 
added  to  S  28.170  to  deal  with 
complaints  alleging  violations  of  section 
504  with  respect  to  requirements  of  any 
DOT  qualification  standards.  In  this 
new  paragraph  the  Department  has 
established  a  process  for  the  review  and 
disposition  of  complaints  alleging  that  a 
DOT  rule  is  facially  inconsistent  with 
section  504.  In  those  instances  when  a 
complainant  alleges,  for  example,  that  a 
physical  qualification  standard 
established  by  the  department,  or  any 
modal  administration  of  the  Department, 
applicable  to  a  regulated  transportation 
industry  unlawfully  discriminates 
against  people  with  disabilities,  the 
Department  refers  such  complaint  to  the 
appropriate  office  or  modal 
administration  for  review  as  a  request 
for  a  rulemaking  change  to  amend  or 
rescind  the  challenged  standard  or  a 
request  for  an  individual  waiver. 

"The  operating  administration  would 
consider  the  petition  for  rulemaking  and 
inform  the  complainant,  in  writing,  of  its 
decision  on  the  petition.  If  the 
complainant  is  dissatisfied  with  the 
decision,  it  can  request  reconsideration 
of  the  decision.  In  some  operating 
administrations,  there  is  a  formal 
procedure  established  by  regulation  for 
reconsiderations  (e.g.  49  CFR  389.35-37 
for  the  Federal  Highway 
Administration).  In  others  (e.g.  the  Coast 
Guard)  there  is  no  formal  procedure,  but 
reconsideration  is  permitted  on  an  ad 


hoc  basis.  In  any  case,  the  operating 
administration  will  reconsider  its 
decision  on  request  of  the  complainant. 

The  Federal  Highway  Administration 
(FHWA).  for  example,  has  established 
minimum  physical  qualification 
standards  for  interstate  drivers  of 
commercial  motor  vehicles.  These 
standards  have  been  adopted  in 
response  to  laws  directing  the  agency  to 
establish  such  requirements  to  ensure 
public  safety.  49  U.S.C.  3102  and  49 
U.S.C.  app.  2505.  Section  206  of  the 
Motor  Carrier  Safety  Act  of  1984 
provides,  in  part,  that  the  agency  is  to 
adopt  safety  standards  that  shall  ensure 
that  "the  physical  condition  of  operators 
of  commercial  motor  vehicles  is 
adequate  to  enable  them  to  operate  such 
vehicles  safely  *  *  *."  49  U.S.C.  app. 
2505  (a)(3).  Complaints  received  by  the 
Department  that  any  of  these  standards 
unlawfully  discriminate  against  people 
with  disabilities  who  wish  to  drive 
commercial  motor  vehicles  in  interstate 
commerce  are  referred  to  the 
Administrator  of  the  FHWA  for 
handling  as  a  request  for  a  waiver  or  for 
review  and  possible  amendment  of  the 
challenged  of  standard. 

Section  206(f)  of  the  MCSA  authorizes 
the  agency  to  "waive,  in  whole  or  in 
part,  application  of  any  regulation 
issued  under  (Section  206  with  respect 
to  any  person  or  class  of  persons,"  if  it  is 
determined  that  such  action  "is  not 
contrary  to  the  public  interest  and  is 
consistent  with  the  safe  operation  of 
commercial  motor  vehicles."  Such 
requests  for  individual  waivers  are 
granted  after  notice  and  opportunity  for 
comment  has  been  provided  and  the 
FHWA  has  assured  itself  that  such  a 
waiver  meets  the  standards  established 
by  statute.  49  U.S:C.  app.  2505(0- 

In  considering  requests  for  individual 
waivers  or  when  reviewing  a  standard 
for  possible  amendment,  the  FHWA  is 
mindful  that  its  driver  qualification 
standards  must  be  consistent  with  the 
principles  of  the  Rehabilitation  Act. 
Moreover,  recent  Congressional  action 
emphasizes  the  need  to  ensure  that  anti- 
discrimination principles  are 
incorporated  in  any  review  of  agency 
rules. 

Accordingly,  the  FHWA  intends  to 
review  all  of  its  driver  physical 
qualification  standards  to  ensure  that 
they  continue  to  be  based  on  sound 
medical,  scientific,  and  technological 
grounds  and  that  they  are  consistent 
with  the  standards  of  section  504.  The 
first  steps  in  this  review  have  been 
taken.  See,  e.g.,  55  FR  41.028  (Oct.  5, 
1990)  (notice  of  proposed  rulemaking 
proposing  to  eliminate  a  blanket 
prohibition  against  insulin-using 
diabetics  driving  in  interstate 


commerce).  Several  recent  specific 
requests  for  review  of  these  standards 
are  being  considered  by  the  FHWA  in 
its  current  regulatory  review  effort. 

The  Department  does  not  believe  that 
this  review  process  for  interstate  driver 
qualification  requirements  adds  any 
burden  to  complainants  beyond  those 
imposed  on  any  section  504 
complainant.  The  Department  believes 
that  the  FHWA's  current  comprehensive 
review  of  its  driver  qualification 
requirements  will  ensure  an  orderly  and 
thorough  review  of  these  standards 
taking  into  full  account  both  safety  and 
anti-discrimination  factors.  In  this  latter 
regard,  the  Department  notes  that  the 
FHWA,  as  part  of  its  normal  regulations 
review  and  development  process, 
involves  staff  representing  a  number  of 
disciplines,  as  well  as  with  the  Office  of 
the  Secretary. 

Moreover,  as  part  of  this  review  the 
FHWA  will  not  require  individuals  to 
produce  information  or  data  which  may 
not  be  readily  available  to  them.  Rather, 
it  is  the  agency's  intent  to  develop  the 
required  information  through  its  own 
resources,  supplemented  through  public 
notice  and  opportunity  for  comment. 

The  Department  believes  that  this 
approach  will  facilitate  its  review  of  all 
of  its  standards  and  will  enable  the 
Department  to  ensure  itself  that 
standards  which  it  has  adopted  promote 
public  safety  while  not  unduly 
restricting  employment  opportunities  for 
those  with  disabilities. 

Because,  with  the  one  exception 
discussed  with  respect  to  the  record 
retention  provision  of  the  self-evaluation 
section,  the  NPRM  is  being  adopted 
without  change,  the  Department  refers 
interested  persons  to  the  preamble  of 
the  NPRM  (55  FR  4633-4640;  Feb.  9, 
1990)  for  further  information  concerning 
the  provisions  of  the  individual  sections 
of  this  rule. 

List  of  Subjects  in  49  CFR  Part  28 

Blind,  Buildings,  Civil  rights. 
Employment,  Equal  employment 
opportunity,  Federal  buildings  and 
facilities.  Government  employees. 
Handicapped. 

Issued  this  30th  day  of  }uly  1991.  at 
Washington.  DC 

Samual  K.  Skinner, 
Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  49  CFR  Subtitle  A  is  amended 
by  adding  a  new  part  28  to  read  as 
follows: 
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PART  28— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
DEPARTMENT  OF  TRANSPORTATION 

Sec 

28.101  Purpose. 

28.102  Application. 

28.103  Definitions. 
28.104-28.109    [Re«erved| 

28.110  Self^evaluation. 

28.111  Notice. 
2ail2-2ai29    (Resen,ed| 

28.130  General  prohibition  against 
discrimination. 

28.131  Illegal  use  of  drugs. 
28.132-2ai39    (Reaerved) 
28.140    Employment 
2&141-2&14a    (Reserved) 

28.149  Program  accessibility:  Discrimination 
prohibited. 

28.150  Program  accessibility:  Existing 
facilities. 

28.151  Program  accessibility.  New 
construction  and  alterations. 

28.152-28.159  (Reserved! 
28.160  Communications. 
28.161-28.169  (Resenedj 
28.170  Compliance  procedures. 
2ai71-2a999  (Reserved) 
Authority:  29  U.S.C.  794 

§  28.101    Purpose. 

The  purpose  of  this  part  is  to  carry  out 
section  119  of  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978.  which,  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies,  including  this  Department,  or 
the  United  States  Postal  Service.  49  CFR 
part  27  implements  section  504  in  the 
Department's  fmancial  assistance 
programs. 

§28.102    Application. 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  Department 
except  for  programs  and  activities 
conducted  outside  the  United  States  that 
do  not  involve  individuals  with 
handicaps  in  the  United  States. 

§28.103    Definitions. 
For  purposes  of  this  part,  the  term — 
Assistant  Attorney  General  means  the 
Assistant  Attorney  General  Civil  Rights 
Division,  United  States  Department  of 
Justice. 

Auxiliary  aids  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of. 
programs  or  activities  conducted  by  the 
Department.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers,  Brailled  materials. 


audio  recordings,  and  other  similar 
services  and  devices.  Auxiliary  aids 
useful  for  persons  with  impaired  hearing 
include  telephone  handset  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDD's).  interpreters, 
notetakers,  written  materials,  and  other 
similar  services  and  devices. 

Complete  complaint  means  a  written 
statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  Department's  alleged 
discriminatory  actions  in  sufficient 
detail  to  Inform  the  Department  of  the 
nature  and  date  of  the  alleged  violation 
of  section  504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  or  third  parties 
shall  describe  or  identify  (by  name,  if 
possible)  the  alleged  victims  of 
discrimination. 

Current  illegal  use  of  drugs  means 
illegal  use  of  drugs  that  occurred 
recently  enough  to  justify  a  reasonable 
belief  that  a  person's  drug  use  is  current 
or  that  continuing  use  is  a  real  and 
ongoing  problem. 

Drug  means  a  controlled  substance,  as 
defined  in  schedules  I  through  V  of 
section  202  of  the  Controlled  Substances 
Act  (21  U.S.C.  812). 

Department  or  DOT  means  the  U.S. 
Department  of  Transportation,  including 
the  Office  of  the  Secretary  and  all 
operating  administrations. 

Departmental  Element  (or  "DOT 
element")  means  any  one  of  the 
following  organizations  within  the 
Department 

(a)  Office  of  the  Secretary  (OST). 

(b)  United  States  Coast  Guard 
(USCG). 

(c)  Federal  Aviation  Administration 
(FAA). 

(d)  Federal  Highway  Administration 
(FHWA). 

(e)  Federal  Railroad  Administration 
(FRA). 

(f)  NaUonal  Midway  Traffic  Safety 
Administration  (NHTSA). 

(g)  Urban  Mass  Transportation 
Administration  (UMTA). 

(h)  Research  and  Special  Programs 
Administration  (RSPA). 

(i)  Maritime  Administration 
(MARAD). 

(j)  St.  Lawrence  Seaway  Development 
Corporation  (SLSDC). 

Facility  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

Illegal  use  of  drugs  means  the  use  of 
one  or  more  drugs,  the  possession  or 
distribution  of  which  is  unlawful  under 
the  Controlled  Substances  Act  (21  U.S.C. 


812)  The  term  "illegal  use  of  drugs"  does 
not  include  the  use  of  a  drug  taken 
under  supervision  by  a  licensed  health 
care  professional,  or  other  uses 
authorized  by  the  Controlled  Substances 
Act  or  other  provisions  of  Federal  law. 

Individual  with  handicaps  means  any 
person  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities,  has  a 
record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 
As  used  in  this  definition,  the  phrase: 
(1)  "Physical  or  mental  impairment" — 
(i)  Includes  any  physiological  disorder 
or  condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  muscular,  skeletal:  special 
sense  organs;  respiratory,  including 
speech  organs:  cardiovascular, 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic;  skin;  and 
endocrine; 

(ii)  Includes  any  mental  or 
psychological  disorder,  such  as  mental 
retardation,  organic  brain  syndrome, 
emotional  or  mental  illness,  and  specific 
learning  disabihties:  and 

(iii)  Includes,  but  is  not  limited  to. 
such  diseases  or  conditions  as 
orthopedic,  visual,  speech,  and  hearing 
impairments,  cerebral  palsy,  epilepsy, 
muscidar  dystrophy,  multiple  sclerosis, 
cancer,  heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  drug 
addiction,  and  alcoholism. 

(2)  ^fa/or  life  activities  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  Has  a  record  of  such  an 
impairment  means  has  a  history  of.  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  Is  regarded  as  having  an 
impairment  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  Department  as  constituting  such 
a  limitation: 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment:  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  the 
Department  as  having  sudi  an 
impairment 

Qualified  individual  with  handicaps 
means— 


Federal  Regigti 

(1)  With  respect  to  educatic 
provided  by  the  U.S.  Merchan 
Academy  or  the  U.S.  Coast  Gi 
Academy,  an  individual  with 
who  meets  the  essential  eligit 
requirements  for  participatior 
receipt  of  such  services,  inclui 
physical  standards  applicable 
U.S.  Naval  Reserve  or  the  U.S 
Guard. 

(2)  With  respect  to  any  othe 
Department  program  or  activi 
which  a  person  is  required  to 
services  or  to  achieve  a  level 
accomplishment,  an  individua 
handicaps  who  meets  the  esse 
eligibihty  requirements  and  w 
achieve  the  purpose  of  the  pre 
activity  without  modifications 
program  or  activity  that  the  D 
can  demonstrate  would  result 
fundamental  alteration  in  its  i 
essential  eligibility  requireme: 
the  ability  to  participate  with( 
endangering  the  safety  of  the  ; 
or  others. 

(3)  With  respect  to  any  othe 
or  activity,  an  individual  with 
who  meets  the  essential  eligib 
requirements  for  participation 
receipt  of  benefits  from,  that  p 
activity  and 

(4)  Qualified  handicapped  f. 
that  term  is  defined  for  purpot 
employment  in  29  CFR  1613.7C 
is  made  applicable  to  this  pari 
S  28.140. 

Section  504  means  section  5 
Rehabihtation  Act  of  1973  (Pu! 
112.  87  Stat.  394  (29  U.S.C.  794 
amended  by  the  Rehabilitatioi 
Amendments  of  1974  (Pub.  L  J 
Stat.  1617),  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L  { 
Stat.  2955);  the  Rehabilitation 
Amendments  of  1986  (Pub.  L.  { 
Stat.  1810);  the  Civil  Rights  Re 
Act  of  1987  (Pub.  L  100-259. 1( 
28).  and  Handicapped  Progran 
Technical  Amendments  Act  ol 
(Pub.  L  100-630. 102  Stat.  3312 
in  this  part  section  504  applie) 
programs  or  activities  conduct 
Executive  agencies  and  not  to 
assisted  programs, 

§§28.104-10*    [Rsswved] 

§29.110    Self-evaluation. 

(a)  The  Department  shall,  bj 
of  the  effective  date  of  this  pai 
evaluate  its  current  policies  ar 
practices,  and  effects  thereof, 
not  or  may  not  meet  the  requir 
this  part.  and.  to  the  extent  mo 
of  any  such  policies  and  practi 
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812)  The  term  "illegal  use  of  drugs"  does 
not  include  the  use  of  a  drug  taken 
under  supervision  by  a  licensed  health 
care  professional,  or  other  uses 
authorized  by  the  Controlled  Substances 
Act  or  other  provisions  of  Federal  law. 

Individual  with  handicaps  means  any 
person  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities,  has  a 
record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 
As  used  in  this  definition,  the  phrase: 
(1)  "Physical  or  mental  impairment" — 
(i)  Includes  any  physiological  disorder 
or  condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological:  muscular,  skeletal;  special 
sense  organs:  respiratory,  including 
speech  organs;  cardiovascular, 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic  skin;  and 
endocrine; 

(ii)  Includes  any  mental  or 
psychological  disorder,  such  as  mental 
retardation,  organic  brain  syndrome, 
emotional  or  mental  illness,  and  specific 
learning  disabilities;  and 

(iii)  Includes,  but  is  not  limited  to. 
such  diseases  or  conditions  as 
orthopedic,  visual,  speech,  and  hearing 
impairments,  cerebral  palsy,  epilepsy, 
muscular  dystrophy,  multiple  sclerosis, 
cancer,  heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  drug 
addiction,  and  alcoholism. 

(2)  Major  life  activities  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  Has  a  record  of  such  an 
impairment  means  has  a  history  of.  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  Is  regarded  as  having  an 
impairment  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  Department  as  constituting  such 
a  limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  the 
Department  as  having  such  an 
impairment. 

Qualified  individual  with  handicaps 
means — 


(1)  With  respect  to  education  services 
provided  by  the  U.S.  Merchant  Marine 
Academy  or  the  U.S.  Coast  Guard 
Academy,  an  individual  with  handicaps 
who  meets  the  essential  eligibility 
requirements  for  participation  in  and 
receipt  of  such  services,  including  the 
physical  standards  applicable  to  the 
U.S.  Naval  Reserve  or  the  U.S.  Coast 
Guard. 

(2)  With  respect  to  any  other 
Department  program  or  activity  under 
which  a  person  is  required  to  perform 
services  or  to  achieve  a  level  of 
accomplishment,  an  individual  with 
handicaps  who  meets  the  essential 
eligibility  requirements  and  who  can 
achieve  the  purpose  of  the  program  or 
activity  without  modifications  in  the 
program  or  activity  that  the  Department 
can  demonstrate  would  result  in  a 
fundamental  alteration  in  its  nature.  The 
essential  eligibility  requirements  include 
the  ability  to  participate  without 
endangering  the  safety  of  the  individual 
or  others. 

(3)  With  respect  to  any  other  program 
or  activity,  an  individual  with  handicaps 
who  meets  the  essential  eligibiUty 
requirements  for  participation  in,  or 
receipt  of  benefits  from,  that  program  or 
activity  and 

(4)  Qualified  handicapped  person  as 
that  term  is  defined  for  purposes  of 
employment  in  29  CFR  1613.702(f),  which 
is  made  applicable  to  this  part  by 

i  28.140. 

Section  504  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  93- 
112.  87  Stat.  394  (29  U.S.C.  794)),  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516.  88 
Stat.  1617).  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L  95-602.  92 
Stat.  2955);  the  Rehabilitation  Act 
Amendments  of  1986  (Pub.  L  99-506. 100 
Stat.  1810);  the  Civil  Rights  Restoration 
Act  of  1987  (Pub.  L.  100-259. 102  Stat. 
28).  and  Handicapped  Program 
Technical  Amendments  Act  of  1988 
(Pub.  L  100-630. 102  Stat.  3312).  As  used 
in  this  part,  section  504  applies  only  to 
programs  or  activities  conducted  by 
Executive  agencies  and  not  to  federally 
assisted  programs. 

S§2«.104-1M    [RMvrvwl] 

S  29.110    S«lf-*valuatton. 

(a)  The  Department  shall,  by  one  year 
of  the  elective  date  of  this  part 
evaluate  its  current  policies  and 
practices,  and  effects  thereof,  that  do 
not  or  may  not  meet  the  requirements  of 
this  part,  and,  to  the  extent  modification 
of  any  such  policies  and  practices  is 


required,  the  Department  shall  proceed 
to  make  the  necessary  modifications. 

(b)  The  Department  shall  provide  an 
opportunity  to  Interested  persons, 
including  individuals  with  handicaps, 
agency  employees  with  handicaps,  and 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
self-evaluation  process  by  submitting 
comments  (both  oral  and  written). 

(c)  The  Department  shall,  until  at  least 
three  years  following  completion  of  the 
evaluation  required  under  paragraph  (a) 
of  this  section,  or  until  such  time  as  all 
modifications  identified  by  the  self- 
evaluation  to  be  necessary  to  comply 
with  section  504  have  been  completed, 
whichever  occurs  later,  maintain  on  file 
and  make  available  for  public 
inspection — 

(1)  a  description  of  areas  examined, 
regulations  and  noru^gulatory  criteria 
reviewed,  and  any  problems  identified; 
and 

(2)  a  description  of  any  modifications 
made. 

S  28.111    Notic*. 

The  Department  shall  make  available 
to  employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  Department, 
and  make  such  information  available  to 
them  in  such  maimer  as  the  Department 
finds  necessary  to  apprise  such  persons 
of  the  protections  against  discrimination 
assured  them  by  section  504  and  this 
regulation. 

§§28  112-28.129    [ReMrvMl] 

$28,130    General  prohibition  against 
ditcrtmlnatioa 

(a)  No  qualified  individual  with 
handicaps  shall,  on  the  basis  of     . 
handicap,  be  excluded  from 
participation  in.  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  conducted  by  the  Department. 

(b)(1)  The  Department,  in  providing 
any  aid,  benefit,  or  service,  may  not, 
directly  or  through  contractual, 
licensing,  or  other  arrangement,  on  the 
basis  of  handicap — 

(i)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service; 

(ii)  Afford  a  qualified  individual  with 
handicaps  an  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  individual 
with  handicaps  with  an  aid,  benefit  or 


service  that  is  not  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result,  to  gain  the  same  benefit  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others; 

(iv)  Provide  different  or  separate  aid, 
benefits,  or  services  to  individuals  with 
handicaps  or  to  any  class  of  individuals 
with  handicaps  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  quahfied  individuals  with 
handicaps  with  aid,  benefits,  or  services 
that  are  as  effective  as  those  provided  to 
others; 

(v)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards;  or 

(vi)  Otherwise  limit  a  qualified 
individual  with  handicaps  in  die 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid,  benefit  or 
service. 

(2)  The  Department  may  not  deny  a 
qualified  individual  with  handicaps  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  Department  may  not  directly 
or  through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

(i)  Subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap:  or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(4)  The  Department  may  not  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exclude  individuals  with  handicaps 
from,  deny  them  the  benefits  of.  or 
otherwise  subject  them  to  discrimination 
imder  any  program  or  activity  conducted 
by  the  Department;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(5)  The  Department  in  the  selection  of 
prociu%ment  contractors,  may  not  use 
criteria  that  subject  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

(6)  The  Department  may  not 
administer  a  licensing  or  certification 
program  in  a  manner  that  subjects 
qualified  individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap, 
nor  may  the  Department  establish 
requirements  for  the  programs  or 
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activities  of  licensees  or  certiHed 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
However,  the  programs  or  activities  of 
entities  that  are  licensed  or  certified  by 
the  Department  are  not,  themselves, 
covered  by  this  part.  The  Department 
may  limit  the  programs  or  activities  of  a 
licensee  or  certificate  holder,  who  is  a 
qualified  individual  with  handicaps,  to 
the  extent  necessary  to  ensure  the 
safety  of  that  person  or  the  safety  of 
others. 

(c)  The  exclusion  of  individuals 
without  handicaps  from  the  benefits  of  a 
program  Umited  by  Federal  statute  or 
Executive  Order  to  individuals  with 
handicaps  or  the  exclusion  of  a  specific 
class  of  individuals  with  handicaps  from 
a  program  limited  by  Federal  statute  or 
Executive  Order  to  a  different  class  of 
individuals  with  handicaps  is  not 
prohibited  by  this  part. 

(dj  The  Department  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
handicaps. 

§28.131    tnegal  use  of  drugs. 

(a)  General  (1)  Except  as  provided  in 
paragraph  (b)  of  this  section,  this  part 
does  not  prohibit  discrimination  against 
an  individual  based  on  that  individual's 
current  illegal  use  of  drugs. 

(2)  The  agency  shall  not  discriminate 
on  the  basis  of  illegal  use  of  drugs 
against  an  individual  who  is  not 
engaging  in  current  illegal  use  of  drugs 
and  who — 

(i)  Has  successfully  completed  a 
supervised  drug  rehabilitation  program 
or  has  otherwise  been  rehabilitated 
successfully; 

(ii)  Is  participating  in  a  supervised 
rehabilitation  program:  or 

(iii)  Is  erroneously  regarded  as 
engaging  in  such  use. 

(b)  Health  and  rehabilitation  services. 
The  agency  shall  not  deny  health 
services  or  servicesr  provided  under 
tides  L  II.  and  III  of  die  Rehabilitation 
Act  to  an  individual  on  the  basis  of  that 
individual's  current  illegal  use  of  drugs, 
if  the  individual  is  otherwise  entiUed  to 
such  services. 

(c)  Drug  testing.  (1)  This  part  does  not 
prohibit  the  agency  from  adopting  or 
administering  reasonable  policies  or 
procedures,  including  but  not  limited  to 
drug  testing,  designed  to  ensure  that  an 
individual  who  formerly  engaged  in  the 
illegal  use  of  drugs  is  not  engaging  in 
current  illegal  use  of  drugs. 

(2)  Nothing  in  paragraph  (c)  of  this 
section  shall  be  construed  to  encourage, 
prohibit,  restrict  or  authorize  the 


conduct  of  testing  for  the  illegal  use  of 
drugs. 

§§28.132-28.139    [RMervmll 

§28.140    Employment 

(a)  No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimination 
in  employment  under  any  program  or 
activity  conducted  by  the  Department. 

(b)  The  definitions,  requirements,  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791),  as  established  by  the  Equal 
Employment  Opportunity  Conunission  in 
29  CFR  part  1613,  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities.  The  provisions  of 
this  section  do  not  apply  to  military 
personnel  of  the  U.S.  Coast  Guard. 

§§28.141-28.148    [RMerved]. 

§  28.149    Program  accessibility: 
Discrimination  protilbited. 

Except  as  otherwise  provided  in 
§  28.150,  no  qualified  individual  with 
handicaps  shall,  because  the 
Department's  facilities  are  inaccessible 
to  or  unusable  by  individuals  with 
handicaps,  be  denied  the  benefits  of.  be 
excluded  from  participation  in,  or 
otherwise  be  subjected  to  discrimination 
under  any  program  or  activity  conducted 
by  the  Department. 

§  28.150    Program  accessibility:  Existing 
facWties. 

(a)  General.  The  Department  shall 
operate  each  program  or  activity  so  that 
the  program  or  activity,  when  viewed  in 
its  entirety,  is  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
This  paragraph  does  not — 

(1)  Necessarily  require  the 
Department  to  make  each  of  its  existing 
facilities  accessible  to  and  usable  by 
individuals  with  handicaps; 

(2)  [Reserved] 

(3)  Require  the  Department  to  take 
any  action  that  it  can  demonstrate 
would  result  in  a  fundamental  alteration 
in  the  nat\ue  of  a  program  or  activity  or 
in  undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
personnel  of  a  DOT  element  believe  that 
the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  DOT  element  has  the  burden  of 
proving  that  compliance  with  §  28.150(a) 
would  result  in  such  alteration  or 
burdens.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burdens  must  be  made  by  the  Secretary 
or  his  or  her  designee,  after  considering 
all  resources  available  for  use  in  the 
funding  and  operation  of  the  program  or 


activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  Department  shall  take 
any  other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
individuals  with  handicaps  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  Department  may 
comply  with  the  requirements  of  this 
section  through  such  means  as  redesign 
of  equipment  reassignment  of  services 
to  accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
dehvery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  rolling  stock, 
or  any  other  methods  that  result  in 
making  its  programs  or  activities  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  Department  is  not 
required  to  make  structural  changes  in 
existing  facilities  where  other  methods 
are  effective  in  achieving  compliance 
with  this  section.  The  Department  in 
making  alterations  to  existing  buildings, 
shall  meet  accessibihty  requirements  to 
the  extent  compelled  by  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  and  any 
regulations  implementing  it  In  choosing 
among  available  methods  for  meeting 
the  requirements  of  this  section,  the 
Department  shall  give  priority  to  those 
methods  that  offer  programs  and 
activities  to  qualified  individuals  with 
handicaps  in  the  most  integrated  setting 
appropriate. 

(c)  Time  period  for  compliance.  The 
Department  shall  comply  with  the 
obligations  established  under  this 
section  within  sixty  days  of  the  effective 
date  of  this  pari  except  that  where 
structural  changes  in  facilities  are 
undertaken,  such  changes  shall  be  made 
within  three  years  of  the  effective  date 
of  this  part  but  in  any  event  as 
expeditiously  as  possible.  Provided  that, 
where  major  restructuring  of  fixed 
faciUties  to  accommodate  technological 
changes  is  planned  to  occur  within  five 
years  horn  the  elective  date  of  this  part 
changes  needed  to  comply  with  this 
section  are  not  required  to  be  made  until 
the  planned  restructuring  takes  place. 
However,  alternative  means  for 
participation  by  individuals  with 
handicaps  in  DOT  programs  and 
activities  in  the  most  integrated  setting 
possible  during  this  interim  waiting 
period  shall  be  available. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 


Federal  Registe 

accessibility,  the  Department  s 
develop,  within  six  months  of  1 
effective  date  of  this  part,  a  tra 
plan  setting  forth  the  steps  nee 
complete  such  changes.  "The  ag 
shall  provide  an  opportunity  tc 
interested  persons,  including  ii 
with  handicaps,  agency  emplo; 
handicaps,  or  organizations  rc] 
individuals  with  handicaps,  to 
participate  in  the  development 
transition  plan  by  submitting  c 
(both  oral  and  written).  A  copy 
transition  plan  shall  be  made  a 
for  public  inspection.  The  plan 
minimum — 

(1)  Identify  physical  obstacle 
Department's  facilities  that  lim 
accessibility  of  its  programs  or 
to  individuals  with  handicaps; 

(2)  Describe  in  detail  the  met 
will  be  used  to  make  the  facilit 
accessible; 

(3)  Specify  the  schedule  for  t 
steps  necessary  to  achieve  con 
with  this  section  and,  if  the  tim 
of  the  transition  plan  is  longer 
year,  identify  steps  that  will  be 
during  each  year  of  the  transiti 
period;  and 

(4)  Indicate  the  official  respo 
implementation  of  the  plan, 

$  28. 1 5 1  Program  •ccesslbiltty:  I 
construction  and  alterations. 

Each  building  or  part  of  a  bu 
that  is  constructed  or  altered  b 
behalf  of,  or  for  the  use  of  the 
Department  shall  be  designed, 
constructed,  or  altered  so  as  to 
readily  accessible  to  and  usabi 
individuals  with  handicaps.  Th 
definitions,  requirements  and  s 
of  the  Architectural  Barriers  Ai 
U.S.C.  4151-4157),  as  establish* 
CFR  101-19.600-607,  apply  to  b 
covered  by  this  section,  except 
military  facilities  of  the  Coast  ( 
which  are  covered  by  32  CFR  p 

§28.152-28.159    rReterved] 

§  28.160    Communications. 

(a)  The  Department  shall  tak 
appropriate  steps  to  ensure  eff( 
communication  with  applicantt 
participants,  personnel  of  othei 
entities,  and  members  of  the  pt 

(1)  The  Department  shall  fun 
appropriate  auxiliary  aids  whe 
necessary  to  afford  an  individu 
handicaps  an  equal  opportunity 
participate  in,  and  enjoy  the  be 
a  program  or  activity  conductei 
Department 

(i)  In  determining  what  type  < 
auxiliary  aid  is  necessary,  the 
Department  shall  give  primary 
consideration  to  the  requests  ol 
individual  with  handicaps. 
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activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
would  result  in  such  an  alteration  or 
such  burdens,  the  Department  shall  take 
any  other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that 
individuals  with  handicaps  receive  the 
benefits  and  services  of  the  program  or 
activity. 

(b)  Methods.  The  Department  may 
comply  with  the  requirements  of  this 
section  through  such  means  as  redesign 
of  equipment,  reassignment  of  services 
to  accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  rolling  stock, 
or  any  other  methods  that  result  in 
making  its  programs  or  activities  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  Department  is  not 
required  to  make  structural  changes  in 
existing  facihties  where  other  methods 
are  effective  in  achieving  compliance 
with  this  section.  The  Department,  in 
making  alterations  to  existing  buildings, 
shall  meet  accessibihty  requirements  to 
the  extent  compelled  by  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  and  any 
regulations  implementing  it.  In  choosing 
among  available  methods  for  meeting 
the  requirements  of  this  section,  the 
Department  shall  give  priority  to  those 
methods  that  offer  programs  and 
activities  to  qualified  individuals  with 
handicaps  in  the  most  integrated  setting 
appropriate. 

(cj  Time  period  for  compliance.  The 
Department  shall  comply  with  the 
obligations  established  under  this 
section  within  sixty  days  of  the  effective 
date  of  this  part  except  that  where 
structural  changes  in  facilities  are 
undertaken,  such  changes  shall  be  made 
within  three  years  of  the  effective  date 
of  this  part,  but  in  any  event  as 
expeditiously  as  possible.  Provided  that, 
where  major  restructuring  of  fixed 
facilities  to  accommodate  technological 
changes  is  planned  to  occur  within  five 
years  h-om  the  elective  date  of  this  part, 
changes  needed  to  comply  writh  this 
section  are  not  required  to  be  made  until 
the  planned  restructuring  takes  place. 
However,  alternative  means  for 
participation  by  individuals  with 
handicaps  in  DOT  programs  and 
activities  in  the  most  Integrated  setting 
possible  during  this  interim  waiting 
period  shall  be  available. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
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accessibility,  the  Department  shall 
develop,  within  six  months  of  the 
effective  date  of  this  part,  a  transition 
plan  setting  forth  the  steps  necessary  to 
complete  such  changes.  The  agency 
shall  provide  an  opportunity  to 
interested  persons,  including  individuals 
with  handicaps,  agency  employees  with 
handicaps,  or  organizations  representing 
individuals  with  handicaps,  to 
participate  in  the  development  of  the 
transition  plan  by  submitting  conunents 
(both  oral  and  written).  A  copy  of  the 
transition  plan  shall  be  made  available 
for  public  inspection.  The  plan  shall,  at  a 
minimum — 

(1)  Identify  physical  obstacles  in  the 
Department's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  handicaps; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and,  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period;  and 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan. 

S  28.151    Program  accessifoiiity:  New 
construction  and  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of.  or  for  the  use  of  the 
Department  shall  be  designed, 
constructed,  or  altered  so  as  to  be 
readily  accessible  to  and  usable  by 
individuals  with  handicaps.  The 
definitions,  requirements  and  standards 
of  the  Architectural  Barriers  Act  (42 
U.S.C.  4151-4157),  as  established  in  41 
CFR  101-19.600-607,  apply  to  buildings 
covered  by  this  section,  except  for 
military  facilities  of  the  Coast  Guard, 
which  are  covered  by  32  CFR  part  56. 

§28.152-28.159    fReserved] 

S  28.160    Communlcetions. 

(a)  The  Department  shall  take 
appropriate  steps  to  ensure  effective 
communication  with  applicants, 
participants,  personnel  of  other  Federal 
entities,  and  members  of  the  public. 

(1)  The  Department  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  with 
handicaps  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
a  program  or  activity  conducted  by  the 
Department. 

(i)  in  determining  what  type  of 
auxiliary  aid  is  necessary,  the 
Department  shall  give  primary 
consideration  to  the  requests  of  the 
individual  with  handicaps. 


(ii)  The  Department  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature  to 
applicants  or  participants  in  programs. 

(2)  Where  the  Department 
communicates  with  applicants  and 
beneficiaries  by  telephone, 
telecommunications  devices  for  deaf 
persons  (TDDs)  or  equally  effective 
telecommunication  systems,  shall  be 
used  to  communicate  with  persons  with 
impaired  hearing. 

(b)  The  Department  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  Department  shall  provide 
signs  at  each  primary  entrance  to  each 
of  its  inaccessible  facilities,  directing 
users  to  a  location  at  wliich  they  can 
obtain  Information  as  to  the  location  of 
accessible  facilities.  The  international 
symbol  for  accessibilitj'  shall  be  used  at 
each  primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
Department  to  take  any  action  that  it 
can  demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens.  In  those 
circumstances  where  personnel  of  a 
DOT  element  believe  that  the  proposed 
action  would  fundamentally  alter  the 
program  or  activity  or  would  result  in  an 
undue  financial  and  administrative 
burden,  the  DOT  element  has  the  burden 
of  proving  that  compliance  with  §  28.160 
would  result  in  such  alteration  or 
burden.  The  decision  that  compliance 
would  result  in  such  alteration  or 
burden  must  be  made  by  the  Secretary 
or  his  or  her  designee,  after  considering 
all  resources  available  for  use  in  the 
funding  and  operation  of  the  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
required  to  comply  with  this  section 
would  result  in  such  an  alteration  or 
such  burdens,  the  Department  shall  take 
any  other  action  that  would  not  result  in 
such  an  alteration  or  such  a  burden  but 
would  nevertheless  ensure  that,  to  the 
maximum  extent  possible,  individuals 
with  handicaps  receive  the  benefits  and 
services  of  the  program  or  activity. 

H  28.161-28.169    [Reeerved] 

S  28.170    Compiance  Procedure*. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  paragraphs  (c)-(k)  of 
this  section  apply  to  all  allegations  of 
discrimination  on  the  basis  of  handicap 


in  programs  of  activities  conducted  by 
the  Department; 

(b)(1)  The  Department  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  the  Equal  Employment  Opportunity 
Commission  in  29  CFR  part  1613 
pursuant  to  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C 
791). 

(2)  The  Department  shall  process 
complaints  alleging  violations  of  section 
604  with  respect  to  requirements  of  any 
Department  safety  regulation, 
concerning  an  individual's  qualifications 
to  perform  a  function  or  to  receive  a 
certificate  or  license,  according  to  the 
procedures  for  a  petition  for  an 
individual  waiver  or  request  for  review 
of  a  standard  for  possible  amendment  or 
recession.  The  Departmental  element 
shall  inform  the  complainant,  in  writing, 
or  the  decision  on  the  request  The 
complainant  may  request 
reconsideration  by  the  Departmental 
element  of  the  decision.  The  decision  on 
the  petition  or  request  shall  constitute 
the  E)epartment's  final  action  in  the 
matter. 

(c)  Responsibility  for  implementation 
and  operation  of  this  section  shall  be 
vested  in  the  Director,  Departmental 
Office  of  Civil  Rights. 

(d)(1)  The  Department  shall  accept 
and  investigate  all  complete  complaints 
for  which  it  has  jurisdiction.  All 
complete  complaints  must  be  Rled 
within  180  days  of  the  alleged  act  of 
discrimination.  The  Department  may 
extend  this  time  period  for  good  cause. 

(2)  If  the  subject  matter  of  a  complete 
complaint  concerns  a  decision  by  a 
Departmental  element,  under  a  safety 
regulation,  concerning  an  individual's 
qualifications  to  perform  a  function  or  to 
receive  a  certificate  or  license,  and  the 
complainant  has  available  within  the 
Departmental  element  a  formal  review 
or  appeal  mechanism  concerning  that 
decision,  the  Department  shall  not  take 
action  on  the  complaint  until  the 
Departmental  element's  review  or 
appeal  process  has  been  completed. 

(e)  If  the  Department  receives  a 
complaint  over  which  it  does  not  have 
jurisdiction,  it  shall  promptly  notify  the 
complainant  and  shall  make  reasonable 
efforts  to  refer  the  complaint  to  the 
appropriate  Government  entity. 

(f)  The  Department  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157),  is  not 
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readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(g]  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction,  the  Department  shall  notify 
the  complainant  of  the  results  of  the 
investigation  in  a  letter  containing — 

(1)  Findings  of  fact  and  conclusions  of 
law; 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3]  A  notice  of  the  right  to  appeal. 

(h)  Appeals  of  the  fmdings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  from  the  Department  of  the 
letter  required  by  S  28.170(g).  The 
Department  may  extend  this  time  for 
good  cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  Assistant 
Secretary  for  Policy  and  International 
Affairs.  The  appeal  will  not  be  heard  by 
the  same  person  who  made  the  initial 
determination  on  the  request.  The 
decision  on  the  appeal  shall  constitute 
the  Department's  final  action  in  the 
matter. 

(j)  The  Department  shall  notify  the 
complainant  of  the  results  of  the  appeal 
within  60  days  of  the  receipt  of  the 
request  If  the  Department  determines 
that  it  needs  additional  information  from 
the  complainant,  it  shall  have  60  days 
from  the  date  it  receives  the  additional 
information  to  make  its  determination 
on  the  appeal. 

(k)  The  time  limits  cited  in  paragraphs 
(g)  and  (j)  of  this  section  may  be 
extended  with  the  permission  of  the 
Assistant  Attorney  General. 

(1)  The  Department  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies, 
except  that  the  authority  for  making  the 
final  determination  may  not  be 
delegated  to  another  agency. 

§§28.171-28.999    [RMerved] 

(FR  Doc.  91-18527  Filed  8-5-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  685 
[Oocfcat  No.  900793-1 169] 

Pelagic  Fisheries  of  the  Western 
Pacific  Region 

AOENCy:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Emergency  interim  rule; 
modification  of  permit  criteria  for 
Hawaii  longline  fishery  moratorium. 


SUMMARY:  The  Secretary  of  Commerce 
(Secretary]  modifies  an  emergency  rule 
now  iA  effect  that  establishes  a 
moratorium  on  issuing  permits  for  the 
longline  fishery  for  pelagic  management 
unit  species  around  Hawaii.  Eligibility 
for  limited  entry  permits  is  extended  to 
lobster  vessel  owners  who  landed 
lobster  in  the  Northwestern  Hawaiian 
Islands  (NWHI]  in  1990.  The  purpose  of 
this  action  is  to  correct  an  unanticipated 
discrepancy  between  the  emergency  and 
the  long-term  management  plan.  The 
modiHcation  is  expected  to  relieve 
hardships  on  certain  participants  in  the 
fishery. 

EFFECTIVE  DATE:  The  amendment  to 
§  665.15(a}(l]  is  effective  from  0000 
hours  local  time  August  1. 1991,  to  2400 
hours  local  time  October  9, 1991. 
ADDRESSES:  Copies  of  the 
environmental  assessment  prepared  for 
the  emergency  rule  may  be  obtained 
from  E.G.  FuUerton,  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service.  300  South  Ferry  Street, 
Terminal  Island,  CA  90731. 
FOR  FURTHER  INFORMATION  CONTACT. 

Svein  Fougner,  Fisheries  Management 
Division,  Southwest  Region,  Terminal 
Island,  California  (213)  51+-6660,  or 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  Honolulu,  Hawaii  (808)  523- 
1368. 

SUPPLEMENTARY  INFORMATION:  Under 
the  emergency  action  authority  of 
section  305(c)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  the  Secretary  issued  an 
emergency  rule  (56  FR  14866,  April  12, 
1991)  temporarily  amending  the  Fishery 
Management  Plan  for  Pelagic  Fisheries 
of  the  Western  Pacific  Region  (FMP)  and 
its  implementing  regulations.  The  rule, 
which  was  implemented  April  23, 1991, 
establishes  a  moratorium  on  additional 
entry  into  the  Hawaii  longline  fishery  to 
provide  a  period  of  stability  and  allow 
for  development  of  an  amendment  to  the 
FMP  providing  for  long-term 
management. 

Under  the  original  moratorium, 
permits  for  the  fishery  were  limited  to 
persons  who  certified  that  they  were:  (1) 
Owners  of  vessels  when  those  vessels 
made  landings  in  Hawaii  of  longline- 
caught  management  unit  species  prior  to 
December  5, 1990;  (2)  owners  of  vessels 
when  those  vessels  engaged  in 
trans8hipment(s)  of  longline-caught 
management  unit  species  in  the 
exclusive  economic  zone  (EEZ)  ofi 
Hawaii  prior  to  December  5, 1990;  (3) 
persons  who  made  a  substantial 
financial  commitment  or  investment  in 
gear  prior  to  December  5, 1990,  for  a 
vessel  owned  by  the  person  and  located 


in  Hawaii  prior  to  December  5, 1990,  so 
that  the  vessel  could  participate  in  the 
fishery;  or  (4)  persons  who  by  June  21. 
1990,  had  made  a  substantial  financial 
commitment  or  investment  in  the 
construction  of  a  new  fishing  vessel  for 
participation  in  the  fishery  and  intended 
contemporaneously  with  the  investment 
to  participate  in  the  fishery.  Permits 
were  not  transferable  from  one  owner  to 
another  during  the  emergency  period 
except  in  cases  of  extreme  hardship 
such  as  death  or  terminal  illness 
preventing  the  vessel  owner  from 
participating  in  the  fishery.  The  hardship 
determination  was  made  by  the 
Regional  Director  in  consultation  with 
the  Western  Pacific  Fishery 
Management  Council  (Council).  A 
permit  holder  could  also  replace  the 
originally  qualifying  vessel  with  another 
vessel  provided  the  Regional  Director 
determined  that  the  replacement  vessel 
had  comparable  harvesting  capacity. 

At  its  meeting  on  May  16, 1991,  the 
Council  voted  to  request  that  the 
Secretary  extend  the  moratorium  for 
another  90-day  period,  and  to  institute 
immediately  three  modifications  to  the 
emergency  rule;  (1)  To  extend  permit 
eligibility  to  persons  who,  prior  to  June 
21, 1990,  had  made  substantial  financial 
commitment  or  investment  in  the 
refitting  of  a  vessel  for  participation  in 
the  fishery  in  the  EEZ  surrounding 
Hawaii,  and  who  can  establish  intent  to 
participate  in  the  fishery  prior  to  or  at 
the  time  of  the  commitment  or 
investment;  (2)  to  allow  a  permit  holder 
to  transfer  a  limited  entry  permit  with 
the  sale  of  the  vessel  one  time  during  the 
emergency  and  proposed  regular  plan 
amendment  period;  and  (3)  to  clarify 
application  of  the  rule  to  vessels  owned 
by  corporations  and  partnerships.  In  a 
subsequent  teleconference  meeting  on 
May  24, 1991,  the  Council  agreed  to 
request  that  permit  eligibility  be 
extended  to  persons  who  were  owners 
of  vessels  that  made  landings  of  lobster 
from  the  NWHI  in  1990.  All  of  these 
provisions  also  would  be  included  in  the 
regular  FMP  amendment  that  would 
establish  a  long-term  moratorium.  The 
Council  requested  that  the  proposed 
modification  be  made  effective  as  soon 
as  possible. 

The  modifications  agreed  to  at  the 
May  15-16  meeting  were  implemented  in 
a  rule  published  in  the  Federal  Register 
on  June  24, 1991  (56  FR  28718).  The 
modification  proposed  at  this  time 
extends  permit  eligibility  to  owners  of 
lobster  vessels  that  landed  lobsters 
taken  from  the  NWHI  in  1990,  as  agreed 
to  by  the  Council  on  May  24, 1991. 
Together,  these  changes  will  make  the 
provisions  of  the  emergency  rule 
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identical  to  the  provisions  agree 
the  subsequent  plan  amendmen 
Council  would  like  this  modifier 
be  efiective  as  soon  as  possible 
of  the  financial  hardships  that  v 
result  if  it  were  not  implementet 
the  emergency  period.  Between 
eight  lobster  vessels  that  would 
for  limited  entry  permits  under  I 
proposed  plan  amendment  mors 
are  currently  prohibited  from 
participating  in  the  longline  fish 
during  the  emergency  period.  Pr 
these  fishing  vessels  from  fishin 
the  emergency  period  will  caus< 
hardships  not  intended  by  the  C 
because  they  also  are  preventec 
landing  lobsters  under  an  emerj 
closure  implemented  to  protect 
lobster  stocks  from  overfishing  I 
21961.  May  13. 1991). 

The  Council  is  proceeding  wil 
amendment  to  the  FMP  to  exten 
moratorium  for  an  additional  tM 
one-half  years.  The  purpose  of  t 
moratorium  is  to  allow  the  Cour 
MNFS,  and  industry  to  continue 
data  collection  and  analysis,  ev 
of  long-term  management  altem 
including  limited  entry,  and  sele 
a  long-term  management  regime 

Classification 

The  Assistant  Administrator  i 
Fisheries,  NOA  (Assistant 
Administrator),  has  determined 
rule  is  necessary  to  respond  to  c 
emergency  situation,  involving 
unintended  hardship  to  certain ' 
as  explained  above,  and  is  cons 
with  the  Magnuson  Fishery 
Conservation  and  Management 
(Magnuson  Act)  and  other  appli 
law.  This  rule  further  modifies  a 
that  was  originally  implementec 
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in  Hawaii  prior  to  December  5, 1990,  so 
that  the  vessel  could  participate  in  the 
fishery;  or  (4)  persons  who  by  June  21, 
1990,  had  made  a  substantial  fmancial 
commitment  or  investment  in  the 
construction  of  a  new  fishing  vessel  for 
participation  in  the  fishery  and  intended 
contemporaneously  with  the  investment 
to  participate  in  the  fishery.  Permits 
were  not  transferable  from  one  owner  to 
another  during  the  emergency  period 
except  in  cases  of  extreme  hardship 
such  as  death  or  terminal  illness 
preventing  the  vessel  owner  from 
participating  in  the  fishery.  The  hardship 
determination  was  made  by  the 
Regional  Director  in  consultation  with 
the  Western  Pacific  Fishery 
Management  Council  (Council).  A 
permit  holder  could  also  replace  the 
originally  qualifying  vessel  with  another 
vessel  provided  the  Regional  Director 
determined  that  the  replacement  vessel 
had  comparable  harvesting  capacity. 

At  its  meeting  on  May  16, 1991,  the 
Council  voted  to  request  that  the 
Secretary  extend  the  moratorium  for 
another  90-day  period,  and  to  institute 
immediately  three  modifications  to  the 
emergency  rule:  (1)  To  extend  permit 
eligibility  to  persons  who,  prior  to  June 
21, 1990,  had  made  substantial  financial 
commitment  or  investment  in  the 
refitting  of  a  vessel  for  participation  in 
the  fishery  in  the  EEZ  surrounding 
Hawaii,  and  who  can  establish  intent  to 
participate  in  the  fishery  prior  to  or  at 
the  time  of  the  commitment  or 
investment;  (2)  to  allow  a  permit  holder 
to  transfer  a  limited  entry  permit  with 
the  sale  of  the  vessel  one  time  during  the 
emergency  and  proposed  regular  plan 
amendment  period;  and  (3)  to  clarify 
application  of  the  rule  to  vessels  owned 
by  corporations  and  partnerships.  In  a 
subsequent  teleconference  meeting  on 
May  24, 1991,  the  Council  agreed  to 
request  that  permit  eligibility  be 
extended  to  persons  who  were  owners 
of  vessels  that  made  landings  of  lobster 
from  the  NWHl  in  1990.  All  of  these 
provisions  also  would  be  included  in  the 
regular  FMP  amendment  that  would 
estabhsh  a  long-term  moratorium.  The 
Council  requested  that  the  proposed 
modification  be  made  effective  as  soon 
as  possible. 

The  modifications  agreed  to  at  the 
May  15-16  meeting  were  implemented  in 
a  rule  published  in  the  Federal  Register 
on  June  24, 1991  (56  FR  28718).  The 
modification  proposed  at  this  time 
extends  permit  eligibility  to  owners  of 
lobster  vessels  that  landed  lobsters 
taken  from  the  NWHI  in  1990.  as  agreed 
to  by  the  Council  on  May  24, 1991. 
Together,  these  changes  will  make  the 
provisions  of  the  emei:gency  rule 


identical  to  the  provisions  agreed  oo  for 
the  subsequent  plan  amendment.  The 
Council  would  like  this  modification  to 
be  effective  as  soon  as  possible  because 
of  the  financial  hardships  that  would 
result  if  it  were  not  implemented  during 
the  emergency  period.  Between  five  and 
eight  lobster  vessels  that  would  qualify 
for  limited  entry  permits  under  the 
proposed  plan  amendment  moratorium 
are  currently  prohibited  from 
participating  in  the  longline  fishery 
during  the  emergency  period.  Preventing 
these  fishing  vessels  from  fishing  during 
the  emergency  period  will  cause 
hardships  not  intended  by  the  Council 
because  they  also  are  prevented  from 
landing  lobsters  under  an  emergency 
closure  implemented  to  protect  the 
lobster  stocks  from  overfishing  (56  FR 
21961,  May  13. 1991). 

The  Council  is  proceeding  with  an 
amendment  to  the  FMP  to  extend  the 
moratoriiun  for  an  additional  two  and 
one-half  years.  The  purpose  of  the 
moratorium  is  to  allow  the  Council. 
MNFS,  and  industry  to  continue  with 
data  collection  and  analysis,  evaluation 
of  long-term  management  alternatives, 
including  limited  entry,  and  selection  of 
a  long-term  management  regime. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  to  respond  to  an 
emergency  situation,  involving 
unintended  hardship  to  certain  vessels 
as  explained  above,  and  is  consistent 
with  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  ActJ  and  other  applicable 
law.  This  rule  further  modifies  a  rule 
that  was  originally  implemented  for  90 


days  under  section  305(C)(2)(B)  of  the 
Magnuson  Act  and  subsequently 
extended  with  modifications  for  an 
additional  90  days  (June  24. 1991,  56  FR 
28718). 

The  Assistant  Administrator  also 
finds  that  the  reasons  justifying 
promulgation  of  this  rule  on  an 
emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  notice  and 
opportunity  for  comment  upon,  or  to 
delay  for  a  full  30  days,  the  effective 
date  of  these  emergency  regulations 
under  sections  553(b)  and  (d)  of  the 
Administrative  Procedure  Act. 

This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order  and  has 
been  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  regular  procedures  of  that 
order. 

NOAA  prepared  an  environmental 
assessment  (ElA)  for  this  action.  The 
Assistant  Administrator  concluded  that 
there  will  be  no  signiHcant  impact  on 
the  human  environment  A  copy  of  the 
EA  is  available  from  the  Southwest 
Region  (see  "AOORCS8E8"). 

The  Assistant  Administrator  has 
determined  that  this  emergency  rule  will 
be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  the  State 
of  Hawaii,  and  the  state  has  conciured. 

The  rule  does  not  contain  a  coUection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act. 

This  emergency  rule  is  exempt  from 
the  procedures  of  the  Regulatory 
Flexibility  Act  because  the  rule  is  issued 


without  opportunity  for  prior  public 
comment. 

This  emergency  rule  does  not  contain 
policies  with  known  federalism 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  Executive  Order  12612. 

List  of  Subjects  in  50  CFR  Part  685 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  31, 1991. 

MichMl  F.  rillmui. 

Acting  Assistant  Administrator  for  Fisheriea. 
National  Marine  Ftstmriet  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  685  is  amended 
as  follows: 

PART  685— PEUkGIC  FISHERIES  OF 
WESTERN  PACIFIC  REGION 

1.  The  authority  citation  for  part  665 
continues  to  read  as  follows: 

Authority:  16  U  S.C.  1801  et  Beq. 

2.  In  t  685.15.  a  new  paragraph  (a)(1) 
(iii)  is  added  effective  from  0000  hours 
local  time  August  1, 1991.  to  2400  hours 
local  time  October  9. 1991,  to  read  as 
follows: 

S  685.16    UiiiltMl  Entry  PmiiiRs 

(a)  •  •  • 

(1)  •  •  • 

(iii)  Was  owner  of  the  vessel,  which 
had  a  permit  issued  under  50  CFR  part 
681.  and  which  landed  lobster  taken 
from  the  Northwestern  Hawaiian 
Islands  during  calendar  year  1980;  or 

(FR  Doc.  91-18568  FUed  8-1-91;  2:33  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
makir)g  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  800 

Anatoxin  Testing  Services 

agency:  Federal  Grain  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Grain  Inspection 
Service  (FGIS)  proposes  to  revise  the 
regulations  under  ^e  United  States 
Grain  Standards  Act  (ACT),  as  amended 
(7  U.S.C.  71  et  seq.),  to  include  aflatoxin 
testing  service  requirements  for  export 
com  shipments.  The  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990  [7 
U.S.C.  71  et  seq.  as  amended  by  title  20 
Public  Law  No.  101-624.  Sec.  2007) 
amends  section  5  of  the  ACT  to  require 
that  all  com  exported  from  the  United 
States  be  tested  for  aflatoxin,  unless  the 
contract  for  export  stipulates  that  such 
testing  is  not  required.  In  conjunction 
with  implementing  the  required 
aflatoxin  testing  service  for  com 
exported  from  the  United  States,  FGIS 
will  begin  providing  aflatoxin  testing 
services  on  all  grains,  including  com. 
under  the  authority  of  the  ACT.  This 
action  will  increase  the  availability  of 
official  aflatoxin  testing  services  to  the 
grain  industry  and  facilitate  the 
implementation  of  the  required  export 
com  testing. 

DATES:  Comments  must  be  submitted  on 
or  before  September  5, 1991. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  George  WoUam. 
Federal  Grain  Inspection  Service, 
USDA,  room  0619  South  Building.  Box 
96454.  Washington,  DC,  20090-6454; 
telemail  users  may  respond  to 
IIRSTAFF/FGIS/USDA]  telemail;  telex 
users  may  respond  to  George  Wollam, 
TLX:  7607351.  ANS:FG1S  UC;  telecopy 
users  may  respond  to  the  automatic 


telecopier  machine  at  (202]  447-4628. 

All  comments  received  will  be  made 
available  for  public  inspection  at  room 
0619  South  Building,  1400  Independence 
Avenue  SW.,  Washington,  DC.  during 
regular  business  hours  [7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Wollam,  address  as  above, 
telephone  (202)  382-0231 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  mle  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Regulatory  Flexibility  Act  Certification 

John  C.  Foltz.  Administrator.  FGIS, 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.] 
because  most  users  of  the  official 
inspection  and  weighing  services  and 
those  entities  that  perform  those 
services  do  not  meet  the  requirement  for 
small  entities.  Further,  the  standards  are 
applied  equally  to  all  entities. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35),  the  collection  and  recordkeeping 
requirements  contained  in  this  proposal 
are  included  under  control  number  058O- 
0013  now  being  reviewed  by  the  Office 
of  Management  and  Budget  (OMB). 
Comments  concerning  these 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  the  Department  of  Agriculture,  room 
3201,  NEOB,  Washington,  DC  20503. 

Background 

Afiatoxin  is  a  naturally  occurring 
mycotoxin  produced  by  two  types  of 
mold.  Aspergillus  flaws  and  Aspergillus 
parasiticus.  A.  flavus  is  very  common 
and  widespread  in  nature  and  is  more 
likely  to  occur  when  certain  grains  are 


grown  under  stressful  conditions  such  as 
drought  Afiatoxin  occurs  in  soil, 
decaying  vegetation,  hay.  and  grains 
undergoing  microbiological 
deterioration.  It  invades  all  types  of 
organic  substrates  whenever  and 
wherever  the  conditions  are  favorable 
for  its  growth. 

Since  1977,  FGIS  has  provided 
afiatoxin  testing  services  under  the 
authority  of  the  Agricultural  Marketing 
Act  (AMA)  of  1946  (7  U.S.C.  1621  et 
seq.),  as  amended.  This  service  has  been 
available  through  various  FGIS  field 
offices,  the  FGIS  Commodity  Testing 
Laboratory  in  Beltsville,  Maryland,  and 
government  cooperators  (a  Federal  or 
State  agency  having  a  cooperative 
agreement  with  FGIS). 

The  ACT  authorizes  the  Administrator 
of  FGIS  to  approve  and  provide  official 
inspection  service,  upon  request,  using 
criteria  other  than  numerical  or  special 
grade  criteria  for  determining  the  kind, 
class.  quaUty.  or  condition  of  grain,  or 
other  facts  related  to  grain.  FGIS  refers 
to  test  services  provided  under  this 
authority  as  "Official  Criteria."  This 
service  is  independent  of  the  grade 
designation  assigned  under  the  Official 
U.S.  Standards  for  Grain.  Official 
criteria  currently  include  several  types 
of  quality  information,  such  as  wheat 
protein,  soybean  oil  and  protein, 
moisture  in  all  grains,  and  sunfiower 
seed  oil  &  admixture.  Furthermore,  these 
services  are  provided  only  upon  the 
request  of  an  interested  person  unless 
otherwise  required  by  the  standards  or 
regulations  under  the  ACT. 

In  conjunction  with  implementation  of 
the  required  aflatoxin  testing  services 
for  com  exported  from  the  United 
States,  FGIS  will  begin  providing 
aflatoxin  testing  on  all  grains,  including 
com,  as  official  criteria.  This  action  will 
increase  the  availability  of  official 
afiatoxin  test  services  to  the  grain 
industry  and  facilitate  the 
implementation  of  the  required  export 
com  test. 

Regulatory  Revisions 

The  Grain  Quality  Incentives  Act  of 
1990  (GQIA)  amends  section  5  of  the 
ACT  (7  U.S.C.  77)  to  require  that  any 
com  exported  bom  the  United  States  be 
tested  to  ascertain  whether  it  exceeds 
acceptable  levels  of  afiatoxin 


contamination.  This  requirei 
not  apply  if  export  contract  1 
buyer  and  seller  stipulates  tl 
testing  is  not  required.  Furth 
House  Conference  Report  co 
GQIA  (HJl.  Conf  Rep.  No.  9 
Cong.,  2nd  Sess.  595  (1990))  i 

*  *  *  buyer  and  seller  may  aj 
have  com  tested  for  aflatoxin.  h 
buyer  and  seller  desire  an  officii 
and  certification  for  aflatoxin,  si 
be  conducted  by  USDA.  This  do 
preclude  buyer  and  seller  from  v 
private  (unofficial)  testing  labon 
of  USDA  offlcial  testing. 

FGIS  proposes  to  impleme 
aflatoxin  testing  requirement 
GQIA  by  revising  the  regulal 
the  ACT  to  require  official  al 
tests  of  com  exported  from  t 
States  unless:  (1)  The  buyer  i 
agree  not  to  have  the  com  te 
the  buyer  and  seller  agree  to 
com  tested  by  an  entity  othe 
or  an  agency  authorized  to  p 
official  testing  under  the  AC 
requirement  applies  only  to  ( 
defined  in  the  official  U.S.  Si 
Com  (7  CFR  part  810,  subpa: 
Furthermore,  the  afiatoxin  U 
requirement  also  appUes  to  ( 
exported  from  the  United  Sti 
the  waiver  provisions  set  foi 
Section  800-18. 

FGIS  will  cover  the  cost  oi 
aflatoxin  test  services  by  ap 
applicable  inspection  fee(s)  i 
in  S  800.71  of  the  regulations 
example,  an  inspection  servi 
$41.90  per  hour  per  service 
representative  would  be  cha 
a  noncontract,  regular  workc 
arrangement.  This  charge  w< 
all  inspection  activities,  incli 
grading  and  afiatoxin  tests. 

Proposed  Action 

FGIS  proposes  to  revise  S  \ 
800.16,  and  800.162.  Specifici 
proposes  to  revise  language 
S  800.15(b)(1)  by  including  tl: 
responsibihty  for  complying 
afiatoxin  testing  requiremen 
it  is  proposed  to  revise  9  800 
including  official  aflatoxin  t( 
a  certification  requirement  u 
ACT. 

FGIS  proposes  to  revise  S 
Certificates  of  grade;  special 
requirements,  by  the  additio 
paragraph  (d),  Aflatoxin  Tes 
to  indicate  that  each  official 
for  shipments  of  export  com 
afiatoxin  test  results,  when  i 

For  the  reasons  set  out  in  < 
preamble,  7  CFR  part  800  is  | 
be  amended  as  follows: 
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grown  under  stressful  conditions  such  as 
drought  Aflatoxin  occurs  in  soil, 
decaying  vegetation,  hay,  and  grains 
undergoing  microbiological 
deterioration.  It  invades  all  types  of 
organic  substrates  whenever  and 
wherever  the  conditions  are  favorable 
for  its  growth. 

Since  1977.  FGIS  has  provided 
aflatoxin  testing  services  under  the 
authority  of  the  Agricultural  Marketing 
Act  (AMA)  of  1948  (7  U.S.C.  1621  et 
seq.],  as  amended.  This  service  has  been 
available  through  various  FGIS  field 
offices,  the  FGIS  Commodity  Testing 
Laboratory  in  Beltsville,  Maryland,  and 
government  cooperators  (a  Federal  or 
State  agency  having  a  cooperative 
agreement  with  FGIS). 

The  ACT  authorizes  the  Administrator 
of  FGIS  to  approve  and  provide  official 
inspection  service,  upon  request,  using 
criteria  other  than  numerical  or  special 
grade  criteria  for  determining  the  kind, 
class,  quality,  or  condition  of  grain,  or 
other  facts  related  to  grain.  FGIS  refers 
to  test  services  provided  under  this 
authority  as  "Official  Criteria."  This 
service  is  independent  of  the  grade 
designation  assigned  under  the  Official 
U.S.  Standards  for  Grain.  Official 
criteria  ciurentiy  include  several  types 
of  quality  information,  such  as  wheat 
protein,  soybean  oil  and  protein, 
moisture  in  all  grains,  and  sunflower 
seed  oil  &  admixture.  Furthermore,  these 
services  are  provided  only  upon  the 
request  of  an  interested  person  unless 
otherwise  required  by  the  standards  or 
regulations  under  the  ACT. 

In  conjunction  with  implementation  of 
the  required  aflatoxin  testing  services 
for  com  exported  from  the  United 
States,  FGIS  will  begin  providing 
aflatoxin  testing  on  all  grains,  including 
com,  as  official  criteria.  This  action  will 
increase  the  availability  of  official 
aflatoxin  test  services  to  the  grain 
industry  and  facilitate  the 
implementation  of  the  required  export 
com  test. 

Regulatory  Revisions 

The  Grain  Quality  Incentives  Act  of 
1990  (GQIA)  amends  section  5  of  the 
ACT  (7  U.S.C.  77)  to  require  tiiat  any 
com  exported  from  the  United  States  he 
tested  to  ascertain  whether  it  exceeds 
acceptable  levels  of  aflatoxin 
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contamination.  This  requirement  does 
not  apply  if  export  contract  between  the 
buyer  and  seller  stipulates  that  aflatoxin 
testing  is  not  required.  Furthermore,  the 
House  Conference  Report  covering  the 
GQIA  (HJl.  Conf.  Rep.  No.  918,  lOlst 
Cong.,  2nd  Sess.  595  (1990))  states, 

*  *  *  buyer  and  seller  may  agree  not  to 
have  com  tested  for  aflatoxin.  However,  If  a 
buyer  and  seller  desire  an  official  USOA  test 
and  certification  for  aflatoxin,  such  test  must 
be  conducted  by  USDA.  This  does  not 
preclude  buyer  and  seller  from  utilizing 
private  (unofficial)  testing  laboratories  in  lieu 
of  USDA  official  testing. 


PART  800— GENERAL  REGULATIONS 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L  94-58Z,  90  Stat.  2867.  as 
amended  (7  U.S.C  71  et  aeq.]. 

2.  It  is  proposed  tiiat  S  800.15(b)(1)  be 
revised  as  follows: 

9800.15    ServlCM. 


FGIS  proposes  to  implement  the 
aflatoxin  testing  requirements  of  the 
GQIA  by  revising  the  regulations  under 
the  ACT  to  require  official  aflatoxin 
tests  of  com  exported  from  the  United 
States  unless:  (1)  The  buyer  and  seller 
agree  not  to  have  the  com  tested;  or  (2) 
the  buyer  and  seller  agree  to  have  the 
com  tested  by  an  entity  other  than  FGIS 
or  an  agency  authorized  to  perform 
official  testing  under  the  ACT.  This 
requirement  applies  only  to  com  as 
defined  in  the  official  U.S.  Standard  for 
Com  (7  CFR  part  810,  subpart  D). 
Furthermore,  the  aflatoxin  testing 
requirement  also  applies  to  com 
exported  from  the  United  States  under 
the  waiver  provisions  set  forth  under 
Section  800-18. 

FGIS  will  cover  the  cost  of  providing 
aflatoxin  test  services  by  applying  the 
applicable  inspection  fee(8]  as  set  forth 
in  S  800.71  of  the  regulations.  For 
example,  an  inspection  service  fee  of 
$41.90  per  hour  per  service 
representative  would  be  charged  under 
a  noncontract,  regular  workday 
arrangement.  This  charge  would  cover 
all  inspection  activities,  including 
grading  and  aflatoxin  tests. 

Proposed  Action 

FGIS  proposes  to  revise  SS  800.15, 
800.16.  and  800.162.  Specifically,  FGIS 
proposes  to  revise  language  in 
S  800.15(b)(1)  by  including  the  exporter's 
responsibility  for  complying  with  com 
aflatoxin  testing  requirements.  Further, 
it  is  proposed  to  revise  9  800.16(a)  by 
including  official  aflatoxin  test  results  as 
a  certification  requirement  under  the 
ACT. 

FGIS  proposes  to  revise  S  800.182, 
Certificates  of  grade;  special 
requirements,  by  the  addition  of  a  new 
paragraph  (d),  Aflatoxin  Test  for  Com, 
to  indicate  that  each  official  certificate 
for  shipments  of  export  com  shall  show 
aflatoxin  test  results,  when  applicable. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  800  is  proposed  to 
be  amended  as  follows: 


(b)  Responsibilities  for  complying 
with  the  official  inspection,  aflatoxin 
testing,  and  weighing  requirements— {1) 
Export  grain.  Exporters  are  responsible 
for  (i)  Complying  with  all  inspection. 
Class  X  weighing,  and  other  certification 
provisions  and  requirements  of  section 
5(a)(1)  of  the  ACT  and  the  regulations 
applicable  to  export  grain  and  (ii) 
having  all  com,  as  defined  in  Part  800- 
401,  exported  from  the  United  States 
tested  for  aflatoxin  contamination 
unless  the  buyer  and  seller  agree  not  to 
have  the  com  tested  by  an  entity  other 
than  FGIS. 

*  *  •  «  • 

3.  It  is  proposed  tiiat  S  800.16(a)  be 
revised  as  follows: 

§800.16    CertHicetion  requlreinents  for 
export  grain. 

(a)  General.  Official  Export  Grain 
Inspection  and  Weight  Certificates, 
Official  Export  Grain  Inspection 
Certificates,  and  Official  Export  Grain 
Weight  Certificates  for  bulk  or  sacked 
grain  shall  be  issued  according  to 
§  800.162  for  export  grain  loaded  by  an 
export  elevator.  Only  these  types  of 
export  certificates  showing  the  official 
grade,  official  aflatoxin  test  results  if 
required  under  the  ACT  and  the 
regulation,  and/or  the  Class  X  weight  of 
the  grain  shall  be  considered  to  be  in 
compliance  with  inspection  and 
weighing  requirements  under  the  ACT 
for  export  grain. 
*        •        *        •        • 

4.  It  is  proposed  Uiat  S  800.162(d)  be 
added  as  follows: 

§800.162    C«1ifleatlon  of  Qrade;  special 
raQuiremants. 


[d]  Aflatoxin  Test  for  Com.  Official 
com  export  certificates  shall  show,  in 
addition  to  the  requirements  of 
paragraphs  (a),  (b),  and  (c)  of  this 
section,  the  official  aflatoxin  test  results 
if  required  under  S  800.15(b). 

Dated:  July  2, 1991. 
DJl.  GalUait 
Acting  Administrator. 
(PR  Doc  91-18364  Piled  8-5-91;  8:45  am] 
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FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Parts  922, 931  and  932 

[No.  81-280.1] 

Eligibility  and  Rnancial  Discloaura 
Raqulramants  for  DIractor*  of  tha 
Fadaral  Noma  Loan  Banks;  and 
Federal  iHousIng  Finance  Board,  Board 
of  Directors  and  Employea 
Responsibilities  and  Conduct 

aocncy:  Federal  Housing  Finance 

Board. 

ACTION:  Proposed  rules. 

summary:  The  Federal  Housing  Finance 
Board  ("Finance  Board")  proposes  to 
amend  parts  931  and  932  of  its  interim 
mles  governing  the  eligibility,  financial 
disclosure  and  conflict  of  interest 
requirements  for  directors  of  the  Federal 
Home  Loan  Banks  ("FHLBanks").  The 
Finance  Board  also  is  issuing  proposed 
regulations  under  part  922  implementing 
eligibility,  financial  disclosure  and 
conflict  of  interest  requirements  for  the 
appointive  members  of  the  Board  of 
Directors  of  the  Finance  Board. 

The  proposed  rule  would  revise  the 
current  eligibility,  conflict  of  interest 
and  financial  disclosure  requirements 
established  by  the  Financial  Institutions 
Reform,  Recovery  and  Enforcement  Act 
of  1969  (Pub.  L  No.  101-73. 103  Stat.  183 
August  9. 1989  ("FIRREA"))  for 
appointive  and  elective  directors  of  the 
FHLBanks.  The  proposed  rules  also 
would  implement  the  eligibility  and 
conflict  of  interest  requirements  for  the 
appointive  members  of  the  Board  of 
Directors  of  the  Finance  Board,  which 
were  established  by  FIRREA.  They 
would  apply  to  the  Board  of  Directors 
financial  interest  prohibitions  and 
financial  disclosure  requirements  that 
are  similar  in  many  respects  to  those 
applicable  to  appointive  directors  of  the 
FHLBanks.  The  proposed  rules  are 
intended  to  ensure  that  FHLBank 
directors  and  the  Board  of  Directors  of 
the  Finance  Board  carry  out  their  official 
responsibilities  without  conflicts  of 
interest,  or  the  appearance  of  conflicts 
of  interest,  that  could  affect  adversely 
their  ability  to  perform  their  duties,  or 
the  credibility  or  operations  of  the 
Finance  Board  or  FHLBanks. 

dates:  Comments  must  be  in  writing 

and  received  on  or  before  September  5, 

1991. 

ADORESSCS:  Comments  should  be 

mailed  to:  Federal  Housing  Finance 

Board,  Executive  Secretary.  1777  F 

Sti^et,  NW.,  Washington,  DC  20006. 

Comments  will  be  available  for  public 

inspection  at  this  address. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Sharon  B.  Like,  Attorney/Advisor, 
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Office  of  the  General  Counsel,  (202)  40&- 
2930.  or  Amy  R.  Maxwell.  Director. 
Operations  Division.  District  Bank 
Directorate.  (202)  408-2882,  Federal 
Housing  Finance  Board.  1777  F  Street 
NW..  Washington.  DC  20006. 

SUPPLEMEMTARY  INFORMATION: 

A.  Statutory  and  Regulatory  Background 

FIRREA  amended  the  Federal  Home 
Loan  Bank  Act  of  1932  ("Act")  by 
establishing,  in  section  2A(a)  of  the  Act. 
the  Finance  Board  as  the  successor 
agency  to  the  former  Federal  Home 
Loan  Bank  Board  ("Bank  Board ')  for  the 
supervision  and  regulation  of  the  twelve 
FHLBanks.  12  U.S.C.  1422a(a).  Section 
2A(b)(l)  of  the  Act  vests  the 
management  of  the  Finance  Board  in  a 
Board  of  Directors  consisting  of  the 
Secretary  of  Housing  and  Urban 
Development,  and  four  directors 
appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate.  12 
U.S.C  1422a(b)(l).  Section  2A(b)(2)  sets 
forth  eligibility  requirements  for 
appointment  of  the  Finance  Board 
directors,  and  limitations  on  conflicts  of 
interest  for  such  directors.  12  U.S.C. 
1422a(b)(2).  In  addition.  FIRREA 
amended  section  7  of  the  Act,  12  U.S.C. 
1427,  by  substantially  changing  the 
eligibility  requirements  for  appointive 
and  elective  FHLBank  directors. 

In  order  to  comply  with  FIRREA's  new 
requirements  for  FHLBank  directors,  on 
January  16, 1990.  the  Finance  Board 
amended  the  former  Bank  Board's 
director  eligibility  rules  under  12  CFR 
parts  931  and  932  by  issuing  interim 
rules,  effective  January  5. 1990  (55  FR 
1393).  The  Finance  Board  now  proposes 
to  further  amend  parts  931  and  932  in 
order  to  effect  changes  deemed 
desirable  by  the  Finance  Board  as  a 
result  of  public  comments  received  and 
its  experience  under  the  interim  rules. 
The  Finance  Board  also  proposes  to 
issue  new  regulations  under  part  922  to 
implement  the  eligibility  and  conflict  of 
interest  provisions  of  FIRREA,  and 
estabhsh  financial  disclosure 
requirements,  for  the  appointive 
members  of  the  Board  of  Directors  of  the 
Finance  Board.  These  provisions  would 
parallel  in  many  respects  the  defmitions 
and  requirements  of  parts  931  and  932 
for  appointive  and  elective  FHLBank 
directors. 

B.  Analysis  of  Comments  Received  in 
Response  to  Request  for  Commeat  oo 
Interim  Rules 

The  Finance  Board  received  eight 
comment  letters  in  response  to  its 
request  for  comment  on  the  interim 
rules.  Comments  were  submitted  by 
three  FHLBanks.  two  financial  trade 


associations,  and  three  savings 
institutions. 

The  comment  letters  are  discussed 
below  by  subject  matter  addressed  in 
the  letters. 

1.  Appointive  Director  Eligibility 

a.  Qualifications 

1.  Residency  requirement  Section  7(a) 
of  the  Act  provides  that  "all  (FHLBank 
directors)  shall  be  citizens  of  the  United 
States  and  bona  fide  residents  of  the 
district  in  which  such  (B]ank  is  located." 
12  U.S.C.  1427(a).  Section  932.18(a)(2)  of 
the  interim  rules  implements  this 
statutory  requirement  by  providing  that 
each  appointive  director  shall  "[bje  a 
bona  fide  resident  of  the  district  served 
by  the  Bank  for  which  he  or  she  is  a 
director." 

One  commenter  noted  that  as 
president  of  an  institution 
headquartered  in  Ohio,  but  residing  ten 
minutes  away  in  West  Virginia,  he  is 
ineligible  to  serve  as  a  director  of  the 
FHLBank  of  Cincinnati.  The  commenter 
suggested  that  the  residency 
requirement  be  changed  to  include  a 
"place  of  work"  criterion  as  well  in 
order  to  expand  the  source  of  qualiHed 
individuals  to  serve  on  the  boards  of  the 
various  FHLBanks.  (A  similar  comment 
with  respect  to  the  residency 
requirement  for  elective  directors  was 
received  from  an  Indiana  institution 
located  close  to  the  Illinois  border, 
whose  officers  reside  nearby  in  Illinois, 
and  therefore  are  ineligible  to  serve  as 
elective  directors  of  the  FHLBank  of 
Indianapolis.) 

The  Finance  Board  proposes  to 
maintain  the  residency  requirement  in  the 
regulations.  The  Finance  Board  believes 
that  it  does  not  have  the  flexibility  to 
change  the  residency  requirement 
because  section  7(b)  of  the  Act  provides 
specifically  that  all  FHLBank  directors 
be  bona  fide  residents  of  the  district  in 
which  such  FHLBank  is  located. 

2.  Compliance  with  regulations  and 
policies.  Section  e32.18(a)(3)  of  the 
interim  rules  requires  each  api>ointive 
director  to  "(cjomply  with  all  regulations 
and  policies  of  the  Board  and  the  Bank, 
presently  in  effect  or  to  be  established 
by  the  Board  or  a  Bank's  directorate." 
One  commenter  questioned  the  import 
of  requiring  appointive  directors  to 
comply  with  the  FHLBank's  policies  as 
established  by  its  board,  because  the 
n^LBank's  board  lacks  the  authority  to 
appoint  discipline  or  remove  appointive 
directors.  (The  same  comment  also  was 
made  with  respect  to  such  compliance 
by  elective  FHLBank  directors.) 

The  Finance  Board  proposes  to  keep 
this  requirement  in  the  r^ulations.  It  is 
appropriate  that  FHLBank  directors  be 


required  to  comply  with  all  regulations 
and  policies,  be  they  established  by  the 
Finance  Board  or  their  own  FHLBank. 
Further,  FHLBank  directors  could  be 
subject  to  policies  and  procedures 
established  by  the  board  not  directly 
relevant  to  their  qualifications  as  a 
director  {e.g.,  recordkeeping 
requirements  and  compensation  for  time 
and  expenses  incurred  while  serving  as 
a  director),  and  they  should  be  required 
by  these  regulations  to  comply  with 
such  policies. 

b.  Prohibited  Financial  Interests 

Section  7(a)  of  the  Act  states  that  no 
ap]X)intive  director  may,  during  such 
director's  term  of  office,  "hold  shares,  or 
any  other  fmancial  interest  in.  any 
member  of  a  Bank."  12  U.S.C.  1427(a). 
Section  932.ie(b)  of  the  interim  rules 
implements  this  provision  by  providing 
that  no  appointive  director  may  ••*  *  • 
hold  shares,  or  any  other  financial 
interest  in  any  member  of  [any]  Bank, 
non-diversified  holding  company, 
subsidiary  or  affihate  thereof  *  *  *." 

One  comment  letter  opposed  the 
statutory  prohibition  on  fmancial 
interests,  arguing  that  the  most 
dedicated  and  supportive  directors  are 
those  who  have  invested  in  the  capital 
of  member  institutions  because  of  their 
confidence  in  the  FHLBank  System. 
Thus,  by  prohibiting  such  persons  with 
financial  interests  in  members  from 
serving  on  the  FHLBank's  board, 
FIRREA  "waters  down  the  qualificatioLa 
of  these  directors."  However,  the 
Finance  Board  is  charged  with 
implementing  the  provisions  of  FIRREA. 
and  does  not  have  the  discretion  to 
ignore  a  financial  interest  prohibition 
mandated  by  statute. 

Noting  that  FIRREA  is  silent  as  to  the 
impact  of  the  financial  interest 
prohibition  on  existing  appointive 
directors,  another  commenter  stated  that 
the  Finance  Board's  regulations  could 
have  grandfathered  such  financial 
interests  for  the  remainder  of  the 
director's  term.  The  commenter  stated 
that  this  would  have  given  existing 
directors  greater  flexibility  in  deciding 
whether  and  when  to  divest  their 
financial  interests,  thereby  eliminating 
the  possibility  of  substantial  financial 
losses.  Again,  the  Finance  Board  is 
constrained  by  the  provisions  of 
FIRREA.  which  prohibit  such  financial 
interests  as  of  the  effective  date  of  the 
statute  and  do  not  provide  for 
grandfathering  of  existing  financial 
interests. 

Section  931.20  of  the  interim  rules 
defines  a  "financial  interest"  generally 
as  the  ownership  or  control  of  equity  or 
debt  interests.  Interim  {  931.18  defines 


"control"  to  mean  "[t]o  own, 
the  power  to  vote,  hold  proxi 
representing,  or  otherwise  he 
power  to  control  ten  percent 
the  voting  shares  or  rights  of 
company."  One  commenter  t 
the  meaning  of  the  phrase  "o 
hold  the  power  to  control,"  s 
that  the  phrase  be  clarified  o 
examples  of  such  control  be 
the  preamble.  The  Finance  B 
that  the  meaning  of  this  phra 
unclear,  and  proposes  to  rev; 
definition  to  track  more  close 
definition  of  "control"  in  the 
Reserve  Board's  ("FRB's")  R( 
and  the  Office  of  Thrift  Supe 
("OTS's")  savings  and  loan  \ 
company  regulations.  See  12 
215.2(b).  583.7,  respectively. 
Accordingly,  the  proposed  re 
would  revise  the  definition  o 
to  mean  "to  own,  control,  or 
the  power  to  vote,  or  hold  pr 
representing,  ten  (10)  perceni 
the  voting  shares  or  rights  of 
company." 

Under  9  932.18(e)  of  the  ini 
financial  interests  of  an  appc 
director's  "spouse,  child,  or  ( 
dependents"  are  considered 
interests  of  the  director.  One 
letter  stated  that  if  the  intent 
provision  is  to  include  only  f 
interests  of  minor  children  w 
dependents  of  the  director,  tj 
overbroad  in  failing  to  distin 
financial  interests  fi-om  thosi 
children  who  are  no  longer  tl 
responsibility  of  the  director 
longer  claimed  as  dependent 
other  applicable  laws.  The  p: 
regulations  would  clarify  thii 
defining  fmancial  interests  o 
appointive  director  to  includ 
interests  of  the  director's  spc 
children,  and  any  other  indiv 
related  by  blood,  marriage  oi 
residing  in  the  director's  hou 

c.  Mutual  Funds 

Section  932.18(f)  of  the  inti 
provides  that  "(a)ppointive  d 
may  have  an  indirect  interes 
securities  or  other  financial  i 
a  member  that  arises  througl 
of  shares  or  other  investmen 
mutual  funds."  See  H.R.  Con 
101-222,  lOlst  Cong.,  1st  Sesi 
("FIRREA  Conf.  Rep."),  at  42 

One  comment  letter  sugge: 
regulations  distinguish  a  mul 
from  a  holding  company,  anc 
"diversified"  mutual  fund  rei 
the  FIRREA  Conference  Repi 
The  Finance  Board  proposes 
diversified  mutual  fund  hi  th 
regulations  by  reference  to  tl 
definitions  of  such  company 
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required  to  comply  with  all  regulations 
and  policies,  be  they  established  by  the 
Finance  Board  or  their  own  FHLBank. 
Further,  FHLBank  directors  could  be 
subject  to  policies  and  procedures 
established  by  the  board  not  directly 
relevant  to  their  qualifications  as  a 
director  [e.g.,  recordkeeping 
requirements  and  compensation  for  time 
and  expenses  incurred  while  serving  as 
a  director),  and  they  should  be  required 
by  these  regulations  to  comply  with 
such  policies. 

b.  Prohibited  Financial  Interests 

Section  7(a)  of  the  Act  states  that  no 
appointive  director  may.  during  such 
director's  term  of  office,  "hold  shares,  or 
any  other  financial  interest  in,  any 
member  of  a  Bank."  12  U.S.C.  1427(a). 
Section  932.18(b)  of  the  interim  rules 
implements  this  provision  by  providing 
that  no  appointive  director  may  *•*  •  • 
hold  shares,  or  any  other  financial 
interest  in  any  member  of  [any]  Bank, 
non-diversified  holding  company, 
subsidiary  or  affihate  thereof  *  *  *." 

One  comment  letter  opposed  the 
statutory  prohibition  on  financial 
interests,  arguing  that  the  most 
dedicated  and  supportive  directors  are 
those  who  have  invested  in  the  capital 
of  member  institutions  because  of  their 
confidence  in  the  FHLBank  System. 
Thus,  by  prohibiting  such  persons  with 
financial  interests  in  members  from 
serving  on  the  FHLBank's  board, 
FIRREA  "waters  down  the  qualificatioLa 
of  these  directors."  However,  the 
Finance  Board  is  charged  with 
implementing  the  provisions  of  FIRREA. 
and  does  not  have  the  discretion  to 
ignore  a  financial  interest  prohibition 
mandated  by  statute. 

Noting  that  FIRREA  is  silent  as  to  the 
impact  of  the  financial  interest 
prohibition  on  existing  appointive 
directors,  another  commenter  stated  that 
the  Finance  Board's  regulations  could 
have  grandfathered  such  financial 
interests  for  the  remainder  of  the 
director's  term.  The  commenter  stated 
that  this  would  have  given  existing 
directors  greater  flexibility  in  deciding 
whether  and  when  to  divest  their 
financial  interests,  thereby  eliminating 
the  possibility  of  substantial  financial 
losses.  Again,  the  Finance  Board  is 
constrained  by  the  provisions  of 
FIRREA.  which  prohibit  such  financial 
interests  as  of  the  effective  date  of  the 
statute  and  do  not  provide  for 
grandfathering  of  existing  financial 
interests. 

Section  M1.20  of  the  interim  rules 
defines  a  "financial  interest"  generally 
as  the  ownership  or  control  of  equity  or 
debt  interests.  Interim  {  931.18  defines 


"control"  to  mean  "[t]o  own.  hold  with 
the  power  to  vote,  hold  proxies 
representing,  or  otherwise  hold  the 
power  to  control  ten  percent  or  more  of 
the  voting  shares  or  rights  of  a 
company."  One  commenter  questioned 
the  meaning  of  the  phrase  "otherwise 
hold  the  power  to  control."  suggesting 
that  the  phrase  be  clarified  or  that 
examples  of  such  control  be  set  forth  in 
the  preamble.  The  Finance  Board  agrees 
that  the  meaning  of  this  phrase  may  be 
unclear,  and  proposes  to  revise  the 
definition  to  track  more  closely  the 
definition  of  "control"  in  the  Federal 
Reserve  Boards  ("FRB's")  RegxUation  O 
and  the  Office  of  Thrift  Supervision's 
("OTS's")  savings  and  loan  holding 
company  regulations.  See  12  CFR 
215.2(b),  583.7,  respectively. 
Accordingly,  the  proposed  regulations 
would  revise  the  definition  of  "control" 
to  mean  "to  own.  control,  or  hold  with 
the  power  to  vote,  or  hold  proxies 
representing,  ten  (10)  percent  or  more  of 
the  voting  shares  or  rights  of  a 
company." 

Under  9  932.18(e)  of  the  interim  rules, 
financial  interests  of  an  appointive 
director's  "spouse,  child,  or  other 
dependents"  are  considered  financial 
interests  of  the  director.  One  comment 
letter  stated  that  if  the  intent  of  this 
provision  is  to  include  only  financial 
interests  of  minor  children  who  are 
dependents  of  the  director,  the  section  is 
overbroad  in  failing  to  distinguish  such 
financial  interests  from  those  of  adult 
children  who  are  no  longer  the  legal 
responsibility  of  the  director  and  are  no 
longer  claimed  as  dependents  under 
other  applicable  laws.  The  proposed 
regulations  would  clarify  this  point  by 
defining  financial  interests  of  an 
appointive  director  to  include  financial 
interests  of  the  director's  spouse,  minor 
children,  and  any  other  individual 
related  by  blood,  marriage  or  adoption 
residing  in  the  director's  household. 

c.  Mutual  Funds 

Section  932.18(f)  of  the  interim  rules 
provides  that  "(a)ppointive  directors 
may  have  an  indirect  interest  in 
securities  or  other  financial  interests  of 
a  member  that  arises  through  ownership 
of  shares  or  other  investment  units  of 
mutual  funds."  See  H.R.  Conf.  Rep.  No. 
101-222, 101st  Cong..  1st  Sess.  (1989) 
("FIRREA  Conf.  Rep."),  at  425. 

One  comment  letter  suggested  that  the 
regulations  distinguish  a  mutual  fund 
from  a  holding  company,  and  define  a 
"diversified"  mutual  fund  referred  to  in 
the  FIRREA  Conference  Report.  See  id. 
The  Fmance  Board  proposes  to  define  a 
diversified  mutual  fund  in  the  proposed 
regulations  by  reference  to  the 
definitions  of  such  company  as  set  forth 


in  section  5  (a)  and  (b)(1)  of  the 
Investment  Company  Act  of  1940,  as 
amended,  15  U.S.C.  80a-5  (a),  (b)(1). 

d.  Effect  of  Ineligibility 

Section  7(f)(3)  of  the  Act  provides  that 
"[i]f  any  elective  Bank  director  shall 
cease  to  have  any  qualification  set  forth 
in  this  section,  the  office  held  by  such 
person  shall  immediately  become 
vacant,  and  such  person  shall  not 
continue  to  act  as  a  Bank  director."  12 
U.S.C.  1427(f)(3).  Section  932.21(d)(1)  of 
the  interim  rules  implements  this 
provision  in  virtually  identical  form. 

One  comment  letter  supported  this 
provision,  noting  that  it  would  be  better 
to  have  a  vacant  seat  on  the  FHLBank's 
board,  rather  than  permit  a  director  from 
an  undercapitahzed  institution  to 
continue  serving,  and  that  the  absence 
of  one  director  on  a  board  of  14 
members  would  not  cause  undue  delay 
or  disruption. 

e.  Certification  and  Reporting 

Section  932.18(d)(2)  of  the  interim 
rules  requires  appointive  directors 
generally  to  disclose  to  the  Finance 
Board  (i)  uninsured  deposit  or  savings 
accounts  in  a  member,  (ii)  contractual 
rights  with  a  member  exceeding  a 
minimum  threshold  of  either  $10,000  or  5 
percent  of  the  director's  total  income; 
and  (lii)  loans  or  extensions  of  credit 
from  a  member  exceeding  $50,000. 
except  for  the  purchase  of  financing  of 
the  director's  principal  residence. 

(1)  Contractual  rights.  One  comment 
letter  noted  that  the  interim  preamble 
states  that  for  purposes  of  reporting 
contractual  rights,  the  interim  rules 
consider  the  aggregate  of  contractual 
rights  which  the  director  has  with  all 
members  of  the  FHLBank.  The 
commenter  noted,  however,  that  interim 
S  932.18(d)(ii)  does  not  appear  to 
provide  for  aggregation  of  contractual 
rights,  but  rather  requires  disclosure  of 
certain  contractual  rights  with  "a" 
member  of  such  FHLBank.  As  a 
commenter  correcUy  noted,  the  interim 
(and  proposed)  rules  do  not  require 
aggregation  of  contractual  rights  with  all 
members.  Accordingly,  for  purposes  of 
determining  whether  to  make 
disclosures  under  this  provision,  the 
director  should  determine  whether  he  or 
she  has  contractual  rights  with  a 
member  of  the  FHLBank  served  that 
exceed  either  $10,000  or  5  percent  of 
total  income,  whichever  is  less,  on  an 
annual  basis. 

Another  commenter  questioned  the 
meaning  of  "contingent  or  fixed" 
contracts.  The  commenter  also 
recommended  that  only  contractual 
rights  in  the  current,  not  the  previous, 
calendar  year  be  required  to  be 


disclosed,  because  disclosure  is  required 
annually  in  other  subsections  of  the 
interim  rules.  The  Finance  Board  has 
determined  that  contractual  rights  in  the 
previous  calendar  year  also  should  be 
required  to  be  disclosed,  as  they  are  for 
federal  government  employees  on  the 
Standard  Form  278.  Such  disclosures 
will  alert  the  Finance  Board  to  any 
recent  dealings  by  the  directors  with 
members  (and  related  affiUates)  that 
could  raise  conflict  of  interest  issues  for 
the  director  at  the  FHLBank. 

(2)  Reporting  of  ineligibilities.  Section 
932.18(h)  of  the  interim  rules  requires 
appointive  directors  to  report  known  or 
suspected  ineligibilities  to  the  Finance 
Board.  One  commenter  suggested  that 
the  reports  also  be  provided  to  the 
affected  FHLBank  in  order  to  apprise 
the  FHLBank  of  any  potential  vacancies 
on  its  board.  It  is  important  that  the 
reports  be  provided  to  the  Finance 
Board  in  order  that  it  may  determine, 
pursuant  to  the  regulations,  whether  the 
directors  satisfy  the  eligibility 
qualifications  to  serve  as  FHLBank 
directors.  The  Finance  Board  would  of 
course  prompUy  notify  a  FHLBank  of 
any  impending  vacancies  on  the 
FFfl^ank's  board.  It  should  be  noted 
that  there  is  nothing  in  the  regulations 
that  would  prohibit  the  directors  from 
providing  their  reports  to  the  FHLBanks 
as  well  as  the  Finance  Board. 

Z  Community  Interest  Director 
Eligibility. 

Section  7(a)  of  the  Act  provides  that 
"(ajt  least  2  of  the  *  *  *  Bank  directors 
who  are  appointed  by  the  Board  shall  be 
representatives  chosen  from 
organizations  with  more  than  a  2-year 
history  of  representing  consumer  or 
community  interests  on  banking 
services,  credit  needs,  housing,  or 
financial  consumer  protections."  12 
U.S.C.  1427(a).  Section  931.15  of  the 
interim  rules  defines  a  "community 
interest  director"  generally  as  a 
"member  in  good  standing  of  a 
consumer  or  community  organization." 
Interm  i  931.17  defines  a  "consumer  or 
community  organization"  generally  as 
an  organization  that  "has  at  least  a  two 
year  history  of  representing  consumer  or 
community  interests  on  banking 
services,  credit  needs,  housing,  or 
financial  consumer  protections." 

One  commenter  pointed  out  that  the 
interim  preamble  states  that  a 
community  Interest  director  must  come 
from  the  organization's  membership,  "so 
long  as  the  director  is  actively  involved 
in  one  of  the  organization's  qualifying 
interests."  Interim  S  931.15,  however, 
does  not  appear  to  require  that  the 
director  be  actively  involved,  but  merely 
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states  that  the  director  must  be  a 
"member  in  good  standing"  of  the 
organization.  The  proposed  regulations 
would  require  that  the  director  be 
"actively  involved"  in  representing  one 
of  the  four  designated  consumer  or 
community  interests  at  the  time  of  his  or 
her  appointment  as  a  conmiunity 
interest  director,  because  past 
experience  or  simple  affiliation  with  an 
organization  is  not  enough  to  show 
current  experience  and  commitment. 

Section  932.19(b)  of  the  interim  rules 
states  that  if  the  consumer  or 
community  organization  from  which  the 
community  interest  director  was  chosen 
"changes  its  principal  purpose"  to 
something  other  than  one  of  the  four 
designated  consimier  or  community 
interests,  the  director  becomes  ineligible 
to  serve  as  a  community  interest 
director.  One  comment  letter  noted  that 
this  "principal  purpose"  requirement 
appears  inconsistent  with  statements  in 
the  interim  preamble  suggesting  that  an 
organization  qualifies  if  it  is  actively 
involved  in  any  one  of  the  foiu- 
designated  consumer  or  community 
interests,  even  if  the  organization  has 
some  other  principal  purpose.  The 
principal  purpose  requirement  also  is 
inconsistent  with  the  definition  of 
"consumer  or  community  organization" 
in  interim  (and  proposed)  S  931.17. 
which  does  not  require  that  the 
organization's  principal  purpose  be  the 
representation  of  such  consumer  or 
community  interests.  Accordingly,  the 
proposed  regidations  would  delete  the 
principal  purpose  requirement  as  a 
cause  of  iiieligibility  for  community 
interest  directors. 

3.  Elective  Director  Eligibility. 

a.  Qualifications 

1.  Residency  requirement  See 
discussion  supra  under  Appointment 
Director  Eligibility. 

2.  Compliance  with  regulations  and 
policies.  See  discussion  supra  under 
Appointive  Director  Eligibility. 

b.  Minimum  Capita]  Requirements 

Section  7(b)  of  the  Act  provides  that 
"(n]o  person  who  is  an  of^cer  or 
director  of  a  member  that  fails  to  meet 
any  applicable  capital  requirement  is 
eligible  to  hold  the  office  of  *  •  *  Bank 
director."  12  U.S.C.  1427(b).  Section 
932.21(b)(1)  of  the  interim  rules 
implements  this  provision  by  providing 
that  such  person  is  ineligible  to  serve  as 
a  FHLBank  elective  director,  "regardless 
of  any  exemption  or  exception  granted 
by  any  appropriate  regulatory  agency." 
Interim  {  932.21(b)(2)  also  provides  that 
"a  person  whose  member  faUed  to  meet 
the  applicable  minimum  regulatory 


capital  requirements  shall  not  be  eligible 
for  election  to  a  directorship  during  the 
calendar  year  in  which  the  failure 
occurred." 

One  comment  letter  supported  the 
exemption  provision  in  S  932.21(b)(1)  on 
the  basis  that  directors  and  officers  from 
institutions  failing  their  capital 
requirements  would  have  to  direct  their 
attention  to  restoring  their  institution's 
capital  position,  and  could  not  devote 
their  full  attention  to  running  the 
FHLBank.  The  letter  noted  that 
FHLBank  directors  representing  sound 
institutions  would  be  more  likely  to 
make  objective  decisions  about 
FHLBank  management,  "rather  than 
being  swayed  by  whether  some  decision 
might  a^ect  their  particular  FHLBank." 

In  addition,  the  conunent  letter  agreed 
that  an  elective  director  should  not  be 
eligible  for  reelection  as  a  FHLBank 
director  during  the  calendar  year  in 
which  the  institution  failed  its  capital 
requirements  because  time  is  needed  to 
allow  full  recovery  of  the  institution. 

4.  Other  Comments 

Several  comment  letters  suggested 
minor  editorial  and  stylistic  changes  to 
the  language  of  the  interim  rules.  In 
addition,  the  comment  letters  identified 
a  number  of  internal  references  to 
paragraph  cites  in  the  interim  rules  and 
preamble  that  are  inconsistent,  and 
which  have  been  corrected  in  the 
proposed  rules. 

C  Analysis  of  Proposed  Rulemaking 

1.  Amendments  to  Parts  931  and  932 

a.  Appointment  Director  Eligibility — 
Section  932.18 

1.  Qualifications — Section  932.18(a). 
The  proposed  regulations  would  change 
the  heading  from  "General"  to 
"Qualifications"  in  order  to  more 
accurately  reflect  the  substance  of  this 
paragraph.  In  addition,  paragraph  (a)(3) 
would  be  revised  to  include  the 
requirement  that  the  director  comply 
with  all  requirements  of  the  Act,  in 
addition  to  the  requirement  under  the 
interim  rules  of  compliance  with 
regulations  and  policies  of  the  Finance 
Board  and  the  FHLBank. 

2.  Prohibited  Service,  Financial 
Interests  and  Financial  Relationships — 
§ 932.18(b).  The  proposed  regulations 
would  add  the  terms  "Prohibited 
service"  and  "financial  relationships"  to 
the  heading  to  reflect  that  this  paragraph 
covers  not  only  prohibited  financial 
interests,  but  also  prohibited  service  and 
financial  relationships.  The  paragraph 
also  would  be  divided  into  four  separate 
subsections  for  each  of  the  various 
prohibitions,  discussed  in  (a)-{d)  below. 


(a)  Prohibited  Service— Section  932.18(b) 
(1)  and  (2) 

Section  7(a)  of  the  Act  prohibits  an 
appointive  director  from  serving,  during 
his  or  her  term  of  office,  as  "an  o^cer  of 
any  •  •  •  Bank  or  a  director  or  officer  of 
any  member  of  a  Bank."  12  U.S.C. 
1427(a).  Section  g32.18(b)  of  the  interim 
rules  implements  this  provision  by 
providing  that  no  appointive  director 
may  "serve  as  an  officer  of  any  Bank  or 
a  director  or  officer  of  any  member  of 
such  bank.  *  *  *  non-diversified  holding 
company,  subsidiary  or  aRiliate,  thereof 

The  Finance  Board  has  received 
inquiries  from  the  FHLBanks  as  to 
whether  this  provision  prohibits  service 
only  at  a  member  of  the  FHLBank.  on 
whose  board  the  director  serves,  or  at  a 
member  of  any  FHLBank.  In  addition, 
questions  have  arisen  as  to  the  scope  of 
the  prohibition  with  respect  to  holding 
companies,  subsidiaries  and  affiliates. 
Interim  S  932.18(b)  was  intended  to 
implement  section  7(a)  of  the  Act  by 
prohibiting  such  service  only  at  a 
member  of  the  FHLBank  the  director 
serves,  and  at  a  subsidiary  or  non- 
diversified  holding  company  of  such 
member,  or  an  affiliate  of  that  holding 
company.  Proposed  S  932.18(b)(2)  of  the 
regulations  would  clarify  this  intent  by 
prohibiting  such  service  at  "any  member 
(or  a  subsidiary  or  non-diversified 
holding  company  thereof,  or  affiliate  of 
such  holding  company)  of  the  FHLBank 
on  whose  board  the  director  serves." 

(b)  Prohibited  Financial  Interest — 
Section  932.18(b)(2) 

1.  Scope  of  prohibition.  Section  7(a)  of 
the  Act  provides  tliat  an  appointive 
director  may  not,  during  such  director's 
term  of  office,  "hold  shares,  or  any  other 
financial  interest  in,  any  member  of  a 
Bank."  12  U.S.C.  1427(a).  Interim 
§  932.18(b)  provides  that  no  appointive 
director  may  "serve  as  an  officer  of  any 
Bank  or  a  director  or  officer  of  any 
member  of  such  Bank,  or  hold  shares,  or 
any  other  financial  interest  in  any 
member  of  such  Bank,  non-diversified 
holding  company,  subsidiary  or  affiliate, 
thereof,  *  *  *." 

As  above,  questions  have  been  raised 
as  to  whether  the  prohibition  on 
financial  interests  apphes  only  to  such 
interests  in  members  of  the  FHLBank  the 
director  serves,  or  to  members  of  any 
FHLBank,  and  the  scope  of  its 
application  to  holding  companies, 
subsidiaries  and  affiliates.  As  with  the 
prohibition  on  service,  proposed 
S  932.18(b)(2)  would  clarify  that  the 
prohibition  applies  to  financial  interests 
in  "any  member  (or  a  subsidiary  or  non- 


diversified  holding  company 
affiliate  of  such  holding  comj 
Bank  on  whose  board  the  dir 
serves."  Interim  %  g32.18(c)  w 
deleted  as  it  is  redundant  wi 
language  in  interim  %  932.18(1 
as  writh  new  §  932.1ff[b)(2). 

2.  Definition  of  "Financial 
Section  931.20.  The  proposed 
would  revise  the  definition  o 
interest"  in  interim  1 931.20  i 
ways.  First,  the  financial  int« 
financial  relationship  definiti 
be  divided  into  two  separate 
(931.20  and  93U0,  respect ivt 

Second,  the  definition  of  fi 
interest  would  be  expanded  < 
direct  or  iadirect  control  of  e 
debt  interests,  and  not  simpl; 
of  such  interests  as  in  the  int 
because  ownership  too  narrc 
the  types  of  fmancial  interesi 
whidi  a  director  may  have  ir 
additioa  the  proposed  reguU 
would  revise  the  definition  o 
in  interim  5  93118  because  tl 
of  the  phrase  "otherwise  hoh 
to  control"  may  be  unclear.  1 
definition  would  state:  'To  o 
or  hold  with  the  power  to  vol 
proxies  representing,  ten  (10) 
more  of  the  voting  shares  or  i 
company."  This  definition  mi 
resembles  the  definitions  of* 
the  FRB's  Regulation  O,  and ' 
savings  and  loan  holding  con 
regulations.  12  CFR  215.2(b). 
respectively. 

Third,  the  regulations  prop 
revise  the  definition  to  inclut 
interests  of  the  director's  "im 
family  members."  thereby  all 
deletion  of  separate  (  932.18( 
attributed  to  the  director  fine 
interests  of  his  or  her  "spousi 
or  other  dependents."  The  ne 
"immediate  family  member" 
defined  in  |  93132  to  mean  ti 
director's  spouse,  the  directo 
children,  and  any  other  indiv 
related  by  blood,  marriage  or 
residing  in  the  director's  houi 
director's  spouse  and  minor  < 
need  not  live  in  the  director's 
but  other  persons  related  by 
marriage  or  adoption  (such  a 
children  of  the  director)  must 
the  director's  household  in  oi 
considered  "immediate  famil 
members."  The  revisions  thei 
would  bring  within  the  defini 
"financial  interest"  additiona 
interests  over  which  a  directc 
have  influence  but  which  are 
covered  by  the  interim  sectio 

Fourth,  the  revised  section 
define  a  "financial  interest"  ( 
to  include  financial  interests 
director's  'related  interests." 


Tuesday,  August  6.  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56.  No.  151  /  Tuesday.  August  6,  1991  /  Proposed  Rules 


373t7 


nts  shall  not  be  eligible 
irectorahip  during  the 
vhich  the  failure 

etter  supported  the 
ion  in  S  g32.21(b)(l)  on 
actors  and  officers  from 
;  their  capital 
Jd  have  to  direct  their 
ing  their  institution's 
nd  could  not  devote 
I  to  running  the 
ter  noted  that 
8  representing  sound 
I  be  more  likely  to 
icisions  about 
ment.  "rather  than 
whether  some  decision 
particular  FHLBank." 
comment  letter  agreed 
rector  should  not  be 
ion  as  a  FHLBank 
i  calendar  year  in 
on  failed  its  capital 
luse  time  is  needed  to 
^  of  the  institution. 

's 

it  letters  suggested 
d  stylistic  changes  to 
e  interim  rules.  In 
nent  letters  identified 
lal  references  to 
the  interim  rules  and 
inconsistent,  and 
:orrected  in  the 

posed  Rulemaking 
Parts  931  and  932 
rector  Eligibility — 

i — Section  932.18(a). 
ilations  would  change 
General"  to 
I  order  to  more 
the  substance  of  this 
tion,  paragraph  (a)(3) 
0  include  the 
ne  director  comply 
nts  of  the  Act,  in 
uirement  under  the 
mpliance  with 
licies  of  the  Finance 
.Bank. 

■vice,  Financial 
ncial  Relationships — 
iposed  regulations 
ns  "Prohibited 
icial  relationships"  to 
3ct  that  this  paragraph 
)hibited  financial 
prohibited  service  and 
lips.  The  paragraph 
ded  into  four  separate 
A  of  the  various 
ssed  in  {a}-{d)  below. 


(a)  Prohibited  Service— Section  932.18(b) 
(1)  and  (2) 

Section  7(a)  of  the  Act  prohibits  an 
appointive  director  from  serving,  during 
his  or  her  term  of  office,  as  "an  officer  of 
any  *  *  *  Bank  or  a  director  or  officer  of 
any  member  of  a  Bank."  12  U.S.C 
1427(a).  Section  g32.18(b)  of  the  interim 
rules  implements  this  provision  by 
providing  that  no  appointive  director 
may  "serve  as  an  officer  of  any  Bank  or 
a  director  or  officer  of  any  member  of 
such  bank.  •  •  •  non-diversified  holding 
company,  subsidiary  or  affiliate,  thereof 
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The  Finance  Board  has  received 
inquiries  from  the  FHLBanks  as  to 
whether  this  provision  prohibits  service 
only  at  a  member  of  the  FHLBank.  on 
whose  board  the  director  serves,  or  at  a 
member  of  any  FHLBank.  In  addition, 
questions  have  arisen  as  to  the  scope  of 
the  prohibition  with  respect  to  holding 
companies,  subsidiaries  and  achates. 
Interim  S  932.18(b)  was  intended  to 
implement  section  7(a)  of  the  Act  by 
prohibiting  such  service  only  at  a 
member  of  the  FHLBank  the  director 
serves,  and  at  a  subsidiary  or  non- 
diversified  holding  company  of  such 
member,  or  an  affiliate  of  that  holding 
company.  Proposed  S  932.18(b)(2)  of  die 
regulations  would  clarify  this  intent  by 
prohibiting  such  service  at  "any  member 
(or  a  subsidiary  or  non-diversified 
holding  company  thereof,  or  affiliate  of 
such  holding  company)  of  the  FHLBank 
on  whose  board  the  director  serves." 

(b)  Prohibited  Financial  Interest — 
Section  932.18(b)(2) 

1.  Scope  of  prohibition.  Section  7(a)  of 
the  Act  provides  tliat  an  appointive 
director  may  not,  during  such  director's 
term  of  office,  "hold  shares,  or  any  other 
financial  interest  in,  any  member  of  a 
Bank."  12  U.S.C.  1427(a).  Interim 
§  932.18(b)  provides  that  no  appointive 
director  may  "serve  as  an  officer  of  any 
Bank  or  a  director  or  officer  of  any 
member  of  such  Bank,  or  hold  shares,  or 
any  other  financial  interest  in  any 
member  of  such  Bank,  non-diversified 
holding  company,  subsidiary  or  affiliate, 
thereof,  *  *  *." 

As  above,  questions  have  been  raised 
as  to  whether  the  prohibition  on 
financial  interests  applies  only  to  such 
interests  in  members  of  the  FHLBank  the 
director  serves,  or  to  members  of  any 
FHLBank,  and  the  scope  of  its 
application  to  holding  companies, 
subsidiaries  and  affiliates.  As  with  the 
prohibition  on  service,  proposed 
S  932.18(b)(2)  would  clarify  that  the 
prohibition  applies  to  financial  interests 
in  "any  member  (or  a  subsidiary  or  non- 


diversified  holding  company  thereof,  or 
affiliate  of  such  holding  company)  of  the 
Bank  on  whose  board  the  director 
serves."  Interim  \  932.18(c)  would  be 
deleted  as  it  is  redundant  with  the 
language  in  interim  S  932.18(b).  as  well 
as  with  new  {  932.ie(b)(2). 

2.  Definition  of  "Financial  Interest"— 
Section  931.20.  "The  proposed  regulations 
would  revise  the  definition  of  "financial 
interest"  in  interim  1 931.20  in  several 
ways.  First,  the  financial  interest  and 
financial  relationship  definitions  would 
be  divided  into  two  separate  sections 
(931.20  and  93U0,  respectively). 

Second,  the  definition  of  financial 
interest  would  be  expanded  to  include 
direct  or  iadirect  control  of  equity  and 
debt  interests,  and  not  simply  ownership 
of  such  interests  as  in  the  interim  rules, 
because  ownership  too  narrowly  defines 
the  types  of  financial  interests  over 
whidi  a  director  may  have  infiuence.  In 
addition,  the  proposed  regulations 
would  revise  the  definition  of  "control" 
in  interim  5  931.18  because  the  meaning 
of  the  phrase  "otherwise  hold  the  power 
to  control"  may  be  unclear.  The  new 
definition  would  state:  'To  own.  control, 
or  hold  with  the  power  to  vote,  or  hold 
proxies  representing,  ten  (10)  percent  or 
more  of  the  voting  shares  or  rights  of  a 
company."  This  definition  more  closely 
resembles  the  definitions  of  "control"  in 
the  FRB's  Regulation  O,  and  OTS's 
savings  and  loan  holding  company 
regulations.  12  CFR  215.2(b).  583.7, 
respectively. 

Third,  the  regulations  propose  to 
revise  the  definition  to  include  financial 
interests  of  the  director's  "immediate 
family  flaembers."  thereby  allowing 
deletion  of  separate  (  932.18(e)(1)  which 
attributed  to  the  director  financial 
intraests  of  his  or  her  "spouse,  children, 
or  other  dependents."  The  new  term 
"immediate  family  member"  would  be 
defined  in  {  931.32  to  mean  the 
director's  spouse,  the  director's  minor 
children,  and  any  other  individual 
related  by  blood,  marriage  or  adopbon 
residing  in  the  director's  household.  The 
director's  spouse  and  minor  children 
need  not  live  in  the  director's  household, 
but  other  persons  related  by  blood, 
marriage  or  adoption  (such  as  adult 
children  of  the  director)  must  reside  in 
the  director's  household  in  order  to  be 
considered  "inimediate  family 
members."  The  revisions  therefore 
would  bring  within  the  definition  of 
"financial  interest"  additional  financial 
interests  over  which  a  director  may 
have  influence  but  which  are  not 
covered  by  the  interim  section. 

Fourth,  the  revised  section  would 
define  a  "financial  interest"  of  a  director 
to  include  financial  interests  of  the 
director's  "related  interests."  and  the 


"related  interests"  of  the  director's 
inunediate  family  members.  A  "related 
interest"  would  be  defined  in  new 
S  931.40  as  ■  company  controlled  by  the 
director.  This  revision  thus  would 
expand  the  financial  interests  attributed 
to  a  director  by  attributing  to  the 
director  the  related  interests  of  his  or 
her  immediate  family  members.  Revised 
S  931.20  also  would  alter  the  scope  of 
interim  S  932.18(e)(2).  which  would  be 
deleted,  by  attributing  to  the  director 
financial  interests  of  companies  the 
director  controls,  as  opposed  to 
companies  in  which  the  director  has 
only  an  ownership  interest. 

(c)  Prohibited  Financial  Relationship — 
Section  932.18(bK3). 

1.  Nature  and  scope  of  prohibition. 
New  5  932.18(b)(3)  would  restate,  and 
elaborate  on.  interim  {  932.18(d)  in  the 
form  of  prohibitory  instead  of 
permissi\'e  language.  Interim  §  932.18(d) 
would  be  deleted  and  the  disclosure 
requirements  in  (d)(2)  moved  to  new 

§  932.18(f)(3).  New  S  932.18(b)(3)  would 
prohibit  an  appointive  director  from 
having  a  financial  relationship  with  a 
member  (or  a  subsidiary  or  non- 
diversified  holding  company  thereof,  or 
affiliate  of  such  holding  company)  of  the 
FHLBank  the  director  serves  that 
generally  is  not,  to  the  director's 
knowledge,  transacted  in  the  ordinary 
course  of  business  and  on  substantially 
the  same  terms  as  those  prevailing  at 
the  time  for  comparable 
transactions.This  would  ensure  that 
directors  are  not  deemed  ineligible  to 
serve  as  FHLBank  directors  if  they  did 
not  know  that  the  transaction  in  which 
they  engaged  with  a  member  was  not 
carried  out  in  the  ordinary  course  of 
business  or  on  substantially  similar 
terms.  The  language  on  terms  and 
creditworthiness  would  be  revised  te 
track  in  most  respects  similar  language 
in  the  FRB  s  Regulation  O.  See  12  CFR 
215.4(a). 

2.  Definition  of  "Financial 
Relationship"— Section  931.30.  The 
proposed  regulations  would  continue  to 
define  a  "financial  relationship"  as  in 
interim  section  931.20  to  mean:  (a)  any 
type  of  deposit  or  savings  account  (b) 
any  other  contractual  right  to  the 
payment  of  money,  whether  contingent 
or  fixed,  in  the  previous  calendar  year  or 
the  current  calendar  year  and  (c)  any 
type  of  loan  or  extension  of  credit  As 
stated  eariier,  the  defirution  of 
"financial  relationship"  would  be  moved 
from  interim  S  931.20  to  new  {  931.3a  As 
with  the  amended  definition  of 
"financial  interest."  this  definition  also 
would  be  revised  to  include  financial 
relationships  of  the  director's  immediate 
family  members  and  related  interest*. 


and  the  immediate  family  members' 
related  inte.'^sts,  as  well  as  those  of  the 
director.  The  revisions  therefore  would 
bring  fvithin  the  definition  of  "financial 
relationship"  additional  financial 
relationships  over  which  a  director  may 
have  influence  but  which  were  not 
covered  by  the  interim  section. 

(d)  Prohibited  Service  as  Result  of  Past 
Due  or  Loss  Loans — Section  932.18(b)(4) 

New  S  932.18(b)(4)  would  provide 
that,  in  the  Finance  Board  s  discretioa 
no  person  may  serve  as  an  appointive 
director  is  sudi  person  (i)  has  any  loan 
or  extension  of  credit  from  any  insured 
depository  institution  (or  a  subsidiary  or 
non-diversified  holding  company 
thereof,  or  affiliate  of  such  holding 
company)  that  is  more  than  30  days  past 
due.  or  (ii)  has  or  has  ever  had  any  loan 
or  extension  of  credit  that  caused  a  loss 
to  any  insured  depository  institution  (or 
such  sutmidiary,  holding  company  or 
affiliate),  or  to  federal  deposit  insurance 
funds,  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSUC").  or  the 
Resolution  Trust  Corporation  ("RTC"J. 
within  the  past  three  years.  A  "loss" 
would  be  defined  in  new  {  931.38  as  (I) 
an  obligation  as  to  which  there  is  a 
continuing  legal  claim  that  is  owed  that 
is  12  months  or  more  delinquent  as  to 
principal  or  interest,  or  (ii)  an  obligation 
to  pay  an  outstanding,  unsatisfied,  final 
judgment  based  on  any  legal  theory.  See 
12  CFR  1606.2(g)  (RTC's  independent 
contractor  ethics  regulations).  This 
provision  is  deemed  necessary  by  the 
Finance  Board  to  enable  it  to  monitor 
appointive  directors  and  director 
candidates  for  instances  of  poor 
financial  judgment  or  creditworthiness 
(or  the  appearance  of  such]  which,  in  the 
judgment  of  the  Finance  Board,  oould 
affect  adversely  the  ability  of  the  person 
to  perform  his  or  her  duties  as  a 
FHLBank  director  or  the  credibility  of 
the  FHLBank's  operations. 

5.  Permitted  Financial  Interests — 
Mutual  Funds — Section  932. 18(c) 

The  proposed  regulations  would 
amend  the  heading  by  adding  the  words 
"Permitted  financial  interests"  to 
indicate  that  certain  ownership  interests 
in  mutual  funds  that  invest  in  FHLBank 
members  are  permitted  financial 
interests.  This  aectioa  would  be  nioved 
from  interim  f  932.18(f),  «s  the  provision 
on  permitted  financial  interests  more 
logically  follows  directly  after  the 
provision  on  prohibited  financial 
interests. 

The  word  "solely"  •rookl  be  inserted 
to  clarify  that  the  director's  indirect 
interest  in  financial  interests  of 
members  may  arise  only  through 
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ownership  of  shares  in  mutual  funds. 
The  language  would  be  revised  to 
authorize  ownership  of  shares  in  "one  or 
more  diversified"  mutual  funds  "that 
have  invested  in  the  member,"  as 
discussed  in  the  FIRREA  Conference 
Report.  See  FIRREA  Conf.  Rep.  at  425. 
The  proposed  regulations  also  would 
define  a  diversified  mutual  fimd  by 
reference  to  the  definitions  of  such 
company  as  set  forth  in  section  5{a)  and 
(b)(1)  of  the  Investment  Company  Act  of 
1940,  as  amended,  15  U.S.C.  80a-5(a), 
(b)(1).  lii  addition,  the  regulations 
propose  to  revise  this  section  to  provide 
that  an  appointive  director  may  have 
interest  in  mutual  funds  that  have 
invested  in  a  member  of  the  FHLBank 
the  director  serves,  provided  the  director 
does  not  contribute  to  investment 
decisions  of  the  funds.  The  proposed 
regulations  would  not  prohibit  the 
director  from  contributing  to  investment 
decisions  of  other  mutual  funds  that 
have  not  invested  in  members  within  the 
district  of  the  FHLBank  the  director 
serves. 

4.  Prohibited  Acceptance  of  Things  of 
Monetary  Value— Section  932.18(d) 

New  S  932.18(d)  would  prohibit 
appointive  directors  from  soliciting  or 
accepting,  directly  or  indirectly,  any  gift, 
gratuity,  favor,  honorarium, 
entertainment  or  any  other  thing  of 
monetary  value,  from  a  member  (or  a 
subsidiary  or  non-diversified  holding 
company  thereof,  or  affiliate  of  such 
holding  company)  of  the  FHLBank  the 
director  serves,  or  from  a  person  who 
generally  (i)  seeks  financial 
relationships  with  the  FHLBank  System; 
(ii)  has  interests  affected  by  the 
director's  duties;  or  (ii)  is  an  officer, 
director,  controlling  shareholder, 
employee  or  agent  of  any  member  (or 
such  subsidiary,  holding  company  or 
affiliate),  trade  organization  of  members 
(or  such  subsidiaries,  holding  companies 
or  affiliates),  or  company  that  controls  a 
member  (or  such  subsidiary,  holding 
company  or  affiliate),  unless  the  director 
generally  is  motivated  by  obvious  family 
or  personal  relationships,  or  the  things 
are  of  nominal  value.  The  prohibition  is 
intended  to  ensure  that  the  director's 
performance  of  his  or  her  duties  as 
FHLBank  director  is  not  improperly 
influenced,  or  that  there  is  no 
appearance  of  improper  influence,  as  a 
result  of  such  activities. 

5.  Effect  of  Ineligibility— Section 
932.18(e) 

Interim  S  932.18(g)  would  become 
revised  §  932.18(e).  No  substantial 
revision  would  be  made  to  this 
paragraph. 


ft  Certification  and  Reporting — Section 
932.18(f). 

a.  Certification— Section  932.18(f)(1) 

Interim  S  932.18(h)(1)  requires  each 
appointive  director  to  certify  to  the 
Finance  Board  by  January  15  of  each 
year  that  he  or  she  continues  to  meet  all 
applicable  eligibihty  qualifications.  This 
section  would  be  revised  in  several 
ways.  First,  the  revised  section  would 
appear  in  proposed  S  932.18(f)(1). 
Second,  the  new  section  would 
implement  Finance  Board  practice  by 
requiring  appointive  director  candidates 
to  certify  their  eligibility  prior  to 
appointment.  Third,  the  new  provision 
would  move  up  the  certification 
deadline  from  January  15  to  November 
15  in  order  to  give  the  Finance  Board 
time  to  evaluate  candidate  finalists  for 
selection  as  appointive  directors  at  its 
December  Board  meeting.  Candidates 
and  appointive  directors  also  would  be 
required  to  certify  their  eligibility  on 
new  Form  A-1  and  A-2,  respectively. 

b.  Reporting  of  Ineligibilities — Section 
932.18(f)(2) 

Interim  S  932.18(h)(2)  provides  that  if 
an  appointive  director  knows  or 
suspects  that  he  or  she  is  ineligible,  the 
director  must  report  the  factual  basis  for 
the  ineligibility,  with  specificity,  to  the 
Finance  Board  in  writing  within  30  days 
of  the  event  that  caused  or  may  have 
caused  the  ineligibility,  and  the  specific 
actions  the  director  will  take  to  remedy 
the  ineligibility.  New  S  932.18(f)(2} 
would  clarify  that  the  director  must 
report  ineligibilities  "at  any  time"  the 
director  knows  or  suspects  he  or  she  is 
ineligible.  Appointive  directors  would 
be  required  to  report  the  ineligibilities 
on  new  Form  A-2.  In  addition,  the 
requirement  in  the  interim  section  that 
the  director  disclose  proposed  remedies 
would  be  deleted  because  proposed 
remedies  are  only  required  to  be 
reported  when  an  appointive  director 
seeks  an  opportunity  to  ciu«.  Those 
reporting  provisions  would  be  set  forth 
in  a  separate  section  on  opportunity  to 
cure  (interim  §  932.18(i)  and  new 
S  932.18(g)). 

c  Reporting  of  Certain  Financial 
Relationships— Section  932.18(f)(3) 

Under  interim  9  932.18(d)(2),  each 
appointive  director  is  required  to  report 
on  Finance  Board  disclosure  forms: 

(i)  Any  type  of  deposit  or  savings 
account  in  a  member  of  the  FHLBank 
the  director  serves  exceeding  the  limits 
of  federal  deposit  insurance; 

(ii)  Any  contractual  rights  with  a 
member  of  the  FHLBank  the  director 
serves  exceeding  a  minimum  threshold 


of  either  $10,000  or  5  percent  of  the 
director's  total  income;  and 

(iii)  Any  loans  or  extensions  of  credit 
by  a  member  of  the  FHLBank  the 
director  serves  to  such  director 
exceeding  $50,000,  except  such  loans  or 
extensions  of  credit  for  the  purpose  of 
purchasing  or  financing  the  director's 
principal  residence. 

In  addition,  the  Finance  Board 
requires  appointive  (and  elective) 
directors  to  report  on  the  disclosure 
forms  any  loans  from  a  member  of  the 
FHLBank  the  director  serves  to  the 
director  or  a  business  with  which  the 
director  is  affiliated  that  is  or  has  ever 
been  more  than  30  days  past  due  or  that 
caused  a  loss  to  the  member.  "Loss"  is 
not  defined  in  the  interim  rules  or  on  the 
current  disclosure  forms. 

Under  interim  S  932.18(h)(3)(i)-(iii). 
the  disclosures  also  are  required  to  be 
made  by  appointive  directors  prior  to 
the  initial  appointment,  and  annually 
thereafter  by  January  15  of  each  year. 
The  proposed  regulations  would  move 
the  disclosure  provisions  of  interim 
paragraph  (d)(2)  to  new  {  932.18(f)(3) 
(and  paragraph  (h)(3)(i)-(iii)  would  be 
deleted  as  redundant  and  inconsistent). 
Interim  paragraph  (d)(2)  would  be 
revised  as  follows: 

(a)  New  procedural  requirements. 
First,  as  with  the  certification  deadline, 
the  disclosure  deadline  would  be 
changed  from  January  15  to  November 
15  in  order  to  give  the  Finance  Board 
time  to  evaluate  candidate  finalists  for 
selection  as  appointive  directors  at  its 
December  Board  meeting.  Second, 
candidates  and  appointive  directors 
would  be  required  to  make  the 
disclosures  of  financial  relationships  "at 
any  other  time  they  arise,"  and  not  just 
by  November  15  of  each  year.  Third, 
candidates  and  appointive  directors 
would  be  required  to  disclose  the 
financial  relationships  on  new  Forms  A- 
1  and  A-2,  respectively. 

(b)  New  substantive  requirements. 
First,  the  disclosure  requirements  in  the 
revised  section  would  be  broader 
because,  as  discussed  earlier  under  the 
definition  of  "financial  relationship,"  the 
regulations  propose  to  expand  the 
definition  of  "financial  relationship"  to 
include  financial  relationships  of  the 
director's  immediate  family  members 
and  related  interests,  and  the  immediate 
family  members'  related  interests. 
Second,  the  director  would  be  required 
to  disclose  such  financial  relationships 
not  only  with  a  member  of  the  FI  ILBank 
the  director  serves,  but  also  with  any 
subsidiary  or  non-diversified  holding 
company  of  the  member,  or  affiliate  of 
such  holding  company. 


Third,  tlie  director  would  t 
to  disclose  such  financial  rel 
of  any  company  for  which  th 
serves  as  b  directw,  partner 
executive  officer.  This  disclo 
requirement  is  intended  to  ei 
the  Finance  Board  is  aware  c 
significant  dealings  between 
director's  company  and  a  me 
contracts  pucmiant  to  which ' 
receives  a  percentage  financ: 
that  could  raise  conflict  of  in 
issues  for  the  director  at  the 
New  I  931.28  would  define  a 
"executive  officer"  as  a  per» 
participates  or  has  authority 
participate  (other  than  in  the 
a  director)  in  major  policyma 
functions  of  the  company.  Se 
Regulation  0, 12  CFR  21S.2(d 

Fourth,  with  respect  to  the 
of  contractaal  rights  exceedii 
or  5  percent  of  the  director's 
income,  whichever  is  less,  "ii 
would  be  defmed  in  new  sec 
to  mean  the  director's  adjusti 
income  as  reported  on  his  or 
recent  fedefal  income  tax  ret 

Fifth,  the  director  would  bt 
to  disclose  any  loan  or  exten 
credit  £rofB  any  insured  depo 
institution  (ot  a  subsidiary  oi 
diversified  holding  company 
affiliate  of  such  holding  com] 
(i)  is  or  has  ever  been,  withir 
three  year*,  more  than  30  da] 
or  (ii)  the  director  knows  cau 
to  such  institution  (or  sutraidi 
holding  company  or  affiliate) 
federal  deposit  insurance  fun 
FSUC,  or  the  RTC,  within  tht 
years.  The  definition  of  'loss 
§  931.38)  would  be  the  same  i 
proposed  {  932.18(b)(4).  (See 
supra  under  i  932.16(bM4).)  A 
purpose  of  such  disclosures  i 
the  Finance  Board  to  monitoi 
and  director  candidates  for  ii 
poor  financial  judgment  or 
creditworthiness  (or  the  appc 
such)  that  in  the  judgment  oi 
Finance  Board,  could  affect  a 
the  ability  of  the  person  to  pe 
or  her  duties  as  a  FHLBank  d 
the  credibility  of  the  FHLBan 
operations. 

Finally,  the  last  paragraph 
§  932.18(0  would  state  that  tr 
to  the  failure  to  make  any  cei 
required  under  paragraph  (f) 
!  932.18(hK3)(ii)).  the  failure  I 
any  disclosures  required  and 
paragraph  (f)  shall  render  the 
candidate  or  appointive  diret 
ineligible  to  serve  as  a  FHLBt 
director.  The  ptx>posed  reguls 
would  RIOT*  this  provision  fin 
S  B32.ia(hK3Kiii  to  tke  end  of 
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of  either  $10,000  or  5  percent  of  the 
director's  total  income;  and 

(iii)  Any  loans  or  extensions  of  credit 
by  a  member  of  the  FHLBank  the 
director  serves  to  such  director 
exceeding  $50,000.  except  such  loans  or 
extensions  of  credit  for  the  purpose  of 
purchasing  or  financing  the  director's 
principal  residence. 

In  addition,  the  Finance  Board 
requires  appointive  (and  elective) 
directors  to  report  on  the  disclosure 
forms  any  loans  from  a  member  of  the 
FHLBank  the  director  serves  to  the 
director  or  a  business  with  which  the 
director  is  affiliated  that  is  or  has  ever 
been  more  than  30  days  past  due  or  that 
caused  a  loss  to  the  member.  "Loss"  is 
not  deHned  in  the  interim  rules  or  on  the 
current  disclosure  forms. 

Under  interim  S  932.18(h)(3)(i)-(iii). 
the  disclosures  also  are  required  to  be 
made  by  appointive  directors  prior  to 
the  initial  appointment,  and  annually 
thereafter  by  January  15  of  each  year. 
The  proposed  regulations  would  move 
the  disclosure  provisions  of  interim 
paragraph  (d)(2)  to  new  S  932.18(f)(3) 
(and  paragraph  (h)(3)(i)-{iii)  would  be 
deleted  as  redundant  and  inconsistent). 
Interim  paragraph  (d)(2)  would  be 
revised  as  follows: 

(a)  New  procedural  requirements. 
First,  as  with  the  certification  deadline, 
the  disclosure  deadline  would  be 
changed  from  January  15  to  November 
15  in  order  to  give  the  Finance  Board 
time  to  evaluate  candidate  finalists  for 
selection  as  appointive  directors  at  its 
December  Board  meeting.  Second, 
candidates  and  appointive  directors 
would  be  required  to  make  the 
disclosures  of  financial  relationships  "at 
any  other  time  they  arise,"  and  not  just 
by  November  15  of  each  year.  Third, 
candidates  and  appointive  directors 
would  be  required  to  disclose  the 
financial  relationships  on  new  Forms  A- 
1  and  A-2,  respectively. 

(b)  New  substantive  requirements. 
First,  the  disclosure  requirements  in  the 
revised  section  would  be  broader 
because,  as  discussed  earlier  under  the 
defmition  of  "financial  relationship,"  the 
regulations  propose  to  expand  the 
definition  of  "financial  relationship"  to 
include  financial  relationships  of  the 
director's  immediate  family  members 
and  related  interests,  and  the  immediate 
family  members'  related  interests. 
Second,  the  director  would  be  required 
to  disclose  such  financial  relationships 
not  only  with  a  member  of  the  FHLBank 
the  director  serves,  but  also  with  any 
subsidiary  or  non-diversified  holding 
company  of  the  member,  or  affiliate  of 
such  holding  company. 


Third,  tbe  director  would  be  required 
to  disdote  such  financial  relationships 
of  any  company  for  which  the  director 
serves  as  a  director,  partner  or 
executive  officer.  This  disclosure 
requirement  is  intended  to  ensure  that 
the  Finance  Board  is  aware  of  any 
significant  dealings  between  the 
director's  company  and  a  member  [e.g., 
contracts  pursuant  to  which  the  director 
receives  a  percentage  financial  interest) 
that  could  raise  conflict  of  interest 
issues  for  the  director  at  the  FHLBank. 
New  {  931.26  would  define  an 
"executive  officer"  as  a  person  who 
participates  or  has  authority  to 
participate  (other  than  in  the  capacity  of 
a  director)  in  ma)or  policymaking 
functions  of  the  company.  See  FRB's 
Regulation  0, 12  CFR  215.2(d). 

Fourth,  with  respect  to  the  disclosure 
of  contractaal  rights  exceeding  $10,000 
or  S  percent  of  the  director's  total 
income,  whichever  is  less,  "income" 
would  be  defined  in  new  section  93134 
to  mean  the  director's  adjusted  gross 
income  as  reported  on  his  or  her  most 
recent  fedefal  income  tax  return. 

Fifth,  the  director  would  t>e  required 
to  disclose  any  loan  or  extension  of 
credit  from  any  insured  depository 
institution  (or  a  subsidiary  or  non- 
diversified  holding  company  thereof,  or 
affiliate  of  such  holding  company)  that 
(i)  is  or  has  ever  been,  within  the  past 
three  years,  more  than  30  days  past  due, 
or  (ii)  the  director  knows  caused  a  loss 
to  such  inshtution  (or  suiraidiary, 
holding  company  or  affiliate),  or  to 
federal  deposit  insurance  funds,  the 
FSLIC.  or  the  RTC,  within  the  past  three 
years.  The  definition  of  "loss"  (in  new 
S  931381  would  be  the  same  as  that  for 
proposed  i  932.18(b)(4).  (See  discussion 
supra  under  i  932.18(bM4).)  Again,  the 
purpose  of  such  disclosures  is  to  enable 
the  Finance  Board  to  monitor  directors 
and  director  candidates  for  instances  of 
poor  financial  judgment  or 
creditworthiness  (or  the  appearance  of 
such)  that,  in  the  judgment  of  the 
Finance  Board,  could  affect  adversely 
the  ability  of  the  person  to  perform  his 
or  her  duties  as  a  FHLBank  director  or 
the  credibility  of  the  FHLBank's 
operations. 

Finally,  the  last  paragraph  of  new 
§  932.16(f)  would  state  that  in  addition 
to  the  failure  to  make  any  certifications 
required  under  paragraph  (f)  (see  interim 
§  932.18(hK3](ii)).  the  failure  to  make 
any  disclosures  required  under 
paragraph  (f)  shall  render  the  director 
candidate  or  appointive  director 
ineligibie  to  serve  as  a  FHLBank 
director.  The  proposed  regulations 
would  moT*  this  provision  trom  interim 
§  032.ia(hM3Xiii  to  the  end  of  revised 


S  932.1fi(f),  as  it  should  apply  to  the 
^iture  to  make  any  of  the  required 
disclosures  and  certifications,  and  not 
simply  to  the  disclosures  required  under 
interim  paragraph  (h)(3Kii)< 

7.  Opportunity  to  Cure — Section 
932.18(g) 

Interim  {  832.16(1)  provides  appointive 
directors  with  an  opportunity  to  cure 
ineligibilities  arising  because  of  changes 
in  law.  FHLBank  membership,  marital 
status,  inheritance  or  gift  which  occur 
subsequent  to  appointment.  Appointive 
directors  with  such  an  ineligibility  may 
retain  their  office  if  they  report  the 
ineligibility  and  the  proposed  remedy 
within  30  days  of  the  event  causing  ^e 
ineligibility,  or  the  effective  date  of  the 
interim  rules,  whichever  is  later,  and 
remedy  the  ineligibility  within  up  to  90 
days  (as  determined  by  the  Finance 
Board)  of  the  causal  event,  or  the 
effective  date  of  the  interim  rules, 
whichever  is  later. 

New  1 932.18(g)  would  provide 
appointive  directors  with  an  opportimity 
to  cure  ineligibilities  arising  from  any 
cause,  on  the  basis  that  the  opportunity 
to  cure  under  the  interim  rules  is  too 
limited  in  scope.  In  addition,  the  new 
section  would  provide  that  it  is  within 
the  Finance  Board's  discretion  whether 
or  not  to  allow  the  appointive  director 
the  opportunity  to  cure. 

b.  Community  Interest  Director 
Eligibility—Section  932.19 

The  regulations  propose  to  revise  the 
heading  by  adding  the  word  "eligibility" 
in  order  to  clarify  diat  this  section  sets 
forth  the  eligibility  qualifications  for 
community  interest  directors. 

1.  Definition  of  "Community  Interest 
Director"  and  "Consumer  or  Commanity 
Organization" — Sections  93 J. IS  and 
931.17.  Section  7(a)  of  the  Act  provides 
that  at  least  two  of  the  appointive 
directors  on  each  FHLBank's  board  shall 
be  "representatives  chosen  from 
organizations  with  more  than  a  2-year 
history  of  representing  consumer  or 
community  interests  on  banking 
services,  credit  needs,  housing  or 
financial  consumer  protections."  12 
UJ&.C  1427(a).  Interim  }  931.15  defines  a 
"community  interest  director"  generally 
as  an  appointive  director  who  is  a 
member  in  good  standing  of  a  consumer 
or  community  organisation  that  has 
more  than  a  two-year  history  of 
representing  one  of  the  four  designated 
consumer  or  community  interests,  and 
who  has  "experience  and  commitment 
to  consumer  and  community  interests." 
A  "consumer  or  community 
organization"  is  defined  in  Interini 
S  931.17  generally  as  an  organization 
which  "for  a  periii>d  of  at  least  two  years 


has  advocated,  represented,  promoted 
or  been  actively  involved  in  the 
protection,  improvement  or  expansion  of 
consumer  or  community  interests"  te 
any  one  of  the  four  designated  oortsomer 
or  community  interest  areas. 

The  regulations  propose  to  revise 
these  definitions  in  several  waj's.  First 
the  requisite  elements  for  being  a 
community  interest  director  would  be 
set  out  in  separate  paragraphs  (a)-(e)  of 
{  931.15  for  greater  clarity.  Second,  the 
Finance  Board  believes  that  the 
requirement  that  a  community  interest 
director  be  a  "member  in  good  standing" 
of  the  organization  could  restrict  too 
narrowly  the  number  of  available 
community  interest  director  candidates 
who  may  serve.  Accordingly,  the 
regulations  propose  to  revise  the 
definition  in  (  931.15  to  permit  a 
"director,  officer,  employee  or  member 
in  good  standing  of  a  consumer  or 
community  organization"  to  serve  as 
community  Interest  director. 

Third,  the  Finance  Board  believes  that 
the  community  interest  director  should 
come  from  a  consumer  or  community 
organization  "operating  within  the 
district  of  the  Bank  the  director  will  be 
'Serving."  Section  93L15,  thus,  would  be 
revised  accordingly.  This  would  ensure 
that  the  director  has  familiarity  with  the 
district  and  its  problems  and  concerns. 
In  addition,  revised  \  931.17  would 
provide  that  where  the  director 
candidate  works  for  a  local  chaptCT  or 
similar  entity  of  a  national  consumer  or 
community  organization,  the  local 
chapter  or  entity  itself  must  have 
represented  one  of  the  four  designated 
consumer  or  community  interests  for  ■ 
period  of  more  than  two  years. 

Fourth,  revised  S  931.15  would  provide 
that  the  community  interest  director 
"possess  more  than  two  (2)  years  of 
recent  experience"  representing  one  of 
the  fo\ir  designated  consumer  or 
community  interests,  in  order  to  ensure 
that  the  director  has  the  necessary 
personal  expertise  to  adequately 
represent  consumer  or  community 
interests  on  the  FHLBank's  board. 

Finally,  revised  |  931.15  would  require 
that  the  director  be  "actively  involved" 
in  representing  one  of  the  four 
designated  consumer  or  community 
interests  "at  tlw  time  of  his  or  her 
appointment  as  a  oonununjty  interest 
director,"  because  past  experience  or 
simple  affiliation  with  an  organization  to 
not  enough  to  show  current  experience 
and  commitment. 

In  additioB.  the  definition  of 
"consumer  or  commanity  organization'' 
in  interim  {  931.17  would  be  shofleiiied 
and  simplified  to  state  "{ajny 
organisation  (or  local  chapter  or  similar 
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entity  thereof  in  the  case  of  a  national 
organization)  which  for  a  period  of  more 
than  two  (2)  years  has  represented 
consumer  or  community  interests  in 
banking  services,  credit  needs,  housing 
or  financial  consumer  protections." 

2.  Appointment  and  selection.  The 
heading  in  interim  S  932.19(a)  would  be 
changed  from  "Requirements"  to 
"Appointment"  to  more  accurately 
reflect  the  substance  of  this  paragraph. 
In  addition,  the  first  sentence  in  interim 
paragraph  (a)  would  be  deleted  as  moot. 

The  proposed  regulations  would  move 
ir.terim  S  932.19(c)  on  the  "Selection 
process"  to  paragraph  (b).  as  it  relates  to 
the  appointment  process  and  therefore 
should  follow  directly  paragraph  (a). 

3.  Ineligibility.  Interim  S  932.19(b)  on 
"Effect  of  ineligibility"  would  become 
paragraph  (c)  in  the  proposed 
regulations.  The  heading  would  be 
changed  to  "Ineligibility."  because  the 
provision  states  when  ineligibility 
arises,  not  the  effect  of  such  ineligibility. 
In  addition,  the  proposed  regulations 

w  ould  set  forth  the  various  causes  of 
ineligibility  in  separate  paragraphs  (c) 
('.}-(2)  for  greater  clarity. 

Interim  §  932.19(b)  provides  that  a 
community  interest  director  becomes 
ineligible  to  serve:  (i)  If  the  director 
ceases  his  or  her  personal  involvement, 
or  ceases  to  be  affiliated  with  a 
consumer  or  community  organization,  or 
(ii)  if  the  organization  from  which  the 
director  was  chosen  (a)  changes  its 
principal  purpose  to  something  other 
than  one  of  the  four  designated 
consumer  or  community  interests,  or  (b) 
ceases  to  operate,  is  dissolved,  or 
declared  insolvent. 

New  S  932.19(c)  would  revise  this 
provision  by  providing  that  a  community 
interest  director  becomes  ineligible  if 
the  director  (i)  ceases  to  meet  the 
definition  of  "community  interest 
director"  [i.e.,  fails  to  satisfy  any  of  the 
requirements  for  appointive  director 
under  section  7(a)  of  the  Act  and  part 
B32,  or  is  no  longer  a  director,  officer, 
employee  or  member  in  good  standing  of 
a  consumer  or  community  organization); 
or  (ii)  tlie  organization  the  director 
serves  ceases  to  represent  one  of  the 
four  designated  consumer  or  community 
interests,  or  ceases  to  operate,  is 
dissolved  or  declared  insolvent.  The 
proposed  regulations  would  delete  the 
"principal  purpose"  clause  of  the  interim 
rules  because  the  definition  of 
"consumer  or  community  organization" 
in  S  931.17  (under  both  the  interim  and 
proposed  rules)  does  not  require  that  the 
organization's  principal  purpose  be  the 
representation  of  such  consumer  or 
community  interests. 

In  addition,  a  director  should  not 
become  ineligible  if  the  organization 


from  which  the  director  was  chosen 
ceases  to  operate,  as  long  as  the  director 
continues  an  affiliation  with  some  other 
quahfying  consumer  or  community 
organization.  As  discussed  earUer  under 
proposed  S  932.18(g),  appointive 
directors  (including  community  interest 
directors)  should  have,  in  the  Finance 
Board's  discretion,  an  opportunity  to 
cure  ineligibilities  arising  from  any 
source.  Thus,  if  a  community  interest 
director  ceases  to  be  a  director,  officer, 
employee  or  member  in  good  standing  of 
a  consumer  or  community  organization, 
or  the  organization  the  director  serves 
ceases  to  operate,  the  director  should 
have  the  opportunity,  in  the  Finance 
Board's  discretion,  to  cure  the 
ineligibility  by  becoming  a  director, 
officer,  employee  or  member  in  good 
standing  of  another  qualifying  consumer 
or  conmiunity  organization. 

c.  Minimum  Number  of  Elective 
Directorships — Section  932.20 

The  regulations  propose  to  revise  this 
section  to  reflect  the  language  of  section 
7(c)  of  the  Act  by  adding  the  December 
31, 1960  date. 

d.  Elective  Director  Eligibility — Section 
932.21 

1.  Qualifications — Section  932.21(a). 
As  under  S  932.18(a)  for  appointive 
directors,  the  heading  would  be  changed 
from  "General"  under  the  interim  rules 
to  "Qualifications"  under  the  proposed 
regulations  to  more  accurately  reflect 
the  substance  of  this  paragraph.  In 
addition,  the  proposed  regulations 
would  revise  paragraph  (a)(4)  to  include 
the  requirement  that  the  director  comply 
with  all  requirements  of  the  Act,  in 
addition  to  the  requirement  under  the 
interim  rules  of  compliance  with 
regulations  and  policies  of  the  Finance 
Board  and  the  FHLBank. 

2.  Prohibited  service  as  result  of  past 
due  or  loss  loans— Section  932.21(b). 
This  provision  would  be  identical  to 
proposed  §  932.18(b)(4)  for  appointive 
directors,  except  that  it  would  apply  to 
elective  directors.  Thus,  new  S  932.21(b) 
would  provide  that  no  person  may,  in 
the  Finance  Board's  discretion,  serve  as 
an  elective  director  if  such  person  (i)  has 
any  loan  or  extension  of  credit  from  any 
insured  depository  institution  (or  a 
subsidiary  or  non-diversified  holding 
company  thereof,  or  affiliate  of  such 
holding  company)  that  is  more  than  30 
days  past  due,  or  (ii)  has  or  has  ever  had 
any  loan  or  extension  of  credit  that 
caused  a  loss  to  any  insured  depository 
institution  (or  such  subsidiary,  holding 
company  or  affihate),  or  to  federal 
deposit  insurance  funds,  the  FSLIC,  or 
the  RTC,  within  the  past  three  years. 
"Loss  "  is  defined  the  same  as  discussed 


above.  Again,  this  provision  is  deemed 
necessary  by  the  Finance  Board  to 
enable  it  to  monitor  elective  directors 
and  director  nominees  for  instances  of 
poor  financial  judgment  or 
creditworthiness  (or  the  appearance  of 
such)  which,  in  the  judgment  of  the 
Finance  Board,  could  affect  adversely 
the  ability  of  the  person  to  perform  his 
or  her  duties  as  a  FHLBank  director  or 
the  credibility  of  the  FHLBank's 
operations. 

3.  Prohibited  acceptance  of  things  of 
monetary  value — Section  932.21(c).  This 
provision  also  is  identical  to  proposed 

\  932.18(d)  for  appointive  directors, 
except  that  the  soliciting  or  accepting  of 
things  of  monetary  value  by  elective 
directors  from  members  the  elective 
directors  represent  would  not  be 
prohibited. 

4.  Minimum  capital  requirements — 
Section  932.21(d).  Section  7(b)  of  the  Act 
provides  that  "[n]o  person  who  is  an 
officer  or  director  of  a  member  that  fails 
to  meet  any  applicable  capital 
requirement  is  eligible  to  hold  the  o^ce 
of  *  *  *  Bank  director."  12  U.S-C. 
1427(b).  Interim  S  932.21(b)  implements 
this  provision  by  prohibiting  such 
service  during  the  calendar  year  in 
which  the  member  represented  fails  to 
meet  applicable  minimum  regulatory 
capital  requirements,  regardless  of  any 
exemption  or  exception  granted  by  the 
appropriate  regulatory  agency.  Pursuant 
to  this  provision,  the  Finance  Board  has 
prohibited  persons  from  serving  as 
elective  directors  if  the  member 
represented  failed  its  minimum  capital 
requirements. 

Proposed  S  932.21(d)  would  clarify 
Finance  Board  practice  that  the  capital 
requirements  apply  only  to  members  the 
director  serves  that  are  located  within 
the  FHLBank's  district,  by  adding  in 
paragraph  (d)(1)  the  phrase  "any 
member  of  the  Bank  on  whose  board  the 
person  serves."  Interim  paragraphs 
(b)(1)  and  (2)  would  be  consolidated  into 
new  paragraph  (d)(1).  and  the  language 
would  be  simplified,  for  greater  clarity. 

Proposed  paragraph  (d)(2)  would  be 
revised  in  light  of  the  changes  made  in 
revised  paragraph  (d)(1).  The  phrase  in 
parentheses  would  be  inserted  to  clarify 
that  the  granting  by  the  appropriate 
regulatory  agency  of  exceptions  or 
exemptions  to  the  capital  requirements 
will  not  suffice  for  purposes  of  satisfying 
the  capital  requirements  in  succeeding 
years  either.  "Appropriate  regiUatory 
agency"  would  be  defined  in  new 
S  931.26  to  mean  the  appropriate  federal 
banking  agency  as  defined  in  section 
2(3]  of  the  Federal  Deposit  Insurance 
Act.  as  amended  (12  U.S.C.  1813(q)),  or 
other  appropriate  regulatory  agency  for 


institutions  not  governed  I 
section. 

5.  Ineligible  director-ele 
932.21(e).  No  substantive  c 
be  made  to  this  paragraph 

6.  Effect  of  ineligibility- 
932.21(f).  SecUon  7(f)(3)  of 
provides  that  "[i]f  any  elec 
director  shall  cease  to  hav 
qualification  set  forth  in  th 
office  held  by  such  person 
immediately  become  vacai 
person  shall  not  continue  I 
bank  director."  12  U.S.  142 
contrast  an  appointive  dir 
ceases  to  satisfy  the  requii 
qualifications  "may  contin 
Bank  director  until  his  or  I 
assumes  the  vacated  offici 
of  such  office  expires,  whli 
first"  12  U.S.C.  1427(f)(2). '. 
8  932.21(d)(2)  provides  tha 
by  an  elective  director  dur 
when  such  director  has  cei 
the  qualifications  set  forth 
7(a)  [sic]  of  the  Act  or  this 
be  deemed  to  render  void  i 
action  taken  by  the  board 
during  such  period." 

The  regulations  propose 
interim  S  932.21(d)(2)  in  or 
consistent  with  the  require 
section  7(f)(3)  of  the  Act  th 
director  not  continue  to  sei 
FHLBank  director  if  he  or  i 
satisfy  the  eligibility  qualij 

7.  Certification  and  repo 
932.21(g).  New  S  932.21(g)  i 
interim  section  932.21(e). 

a.  Certifications — Sectic 
932.21(g)(1).— The  revision 
certification  requirements 
director  in  new  fi  93Z18(f)( 
apply  for  elective  directors 
S  932.21(g)(1),  except  that  ( 
nominees  and  elective  dire 
be  required  to  certify  their 
December  1  instead  of  Jam 
each  year  on  new  Forms  E 
respectively. 

b.  Reporting  of  Ineligibili 
932.21(g)(2).— Interim  i  932 
requires  elective  directors 
immediately  to  the  Financ< 
known  or  suspected  ineligi 
Proposed  $  932.21(g)(2)  wo 
elective  directors  to  report 
ineligibilities  within  30  da} 
that  caused  or  may  have  a 
ineligibility,  the  same  time 
afforded  to  appointive  dire 
addition,  as  with  appointiv 
the  new  provision  would  c 
elective  director  must  repo 
ineligibilities  "at  any  time" 
knows  or  suspects  he  or  sh 

c.  Reporting  of  Certain  F 
Relationships — Section  932 
The  interim  rules  do  not  re 
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above.  Again,  this  provision  is  deemed 
necessary  by  the  Finance  Board  to 
enable  it  to  monitor  elective  directors 
and  director  nominees  for  instances  of 
poor  financial  judgment  or 
creditworthiness  (or  the  appearance  of 
such)  which,  in  the  judgment  of  the 
Finance  Board,  could  affect  adversely 
the  ability  of  the  person  to  perform  his 
or  her  duties  as  a  FHLBank  director  or 
the  credibility  of  the  FHLBank's 
operations. 

3.  Prohibited  acceptance  of  things  of 
monetary  value — Section  932.21(c].  This 
provision  also  is  identical  to  proposed 

S  932.18(d)  for  appointive  directors, 
except  that  the  soHciting  or  accepting  of 
things  of  monetary  value  by  elective 
directors  from  members  the  elective 
directors  represent  would  not  be 
prohibited. 

4.  Minimum  capital  requirements — 
Section  932.21(d).  Section  7(b)  of  the  Act 
provides  that  "(n]o  person  who  is  an 
officer  or  director  of  a  member  that  fails 
to  meet  any  applicable  capital 
requirement  is  eligible  to  hold  the  o^ce 
of  *  *  Bank  director."  12  U.S.C. 
1427(b).  Interim  $  932.21(b)  implements 
this  provision  by  prohibiting  such 
service  during  the  calendar  year  in 
which  the  member  represented  fails  to 
meet  applicable  minimum  regulatory 
capital  requirements,  regardless  of  any 
exemption  or  exception  granted  by  the 
appropriate  regulatory  agency.  Pursuant 
to  this  provision,  the  Finance  Board  has 
prohibited  persons  from  serving  as 
elective  directors  if  the  member 
represented  failed  its  minimum  capital 
requirements. 

Proposed  9  932.21(d)  would  clarify 
Finance  Board  practice  that  the  capital 
requirements  apply  only  to  members  the 
director  serves  that  are  located  within 
the  FHLBank's  district,  by  adding  in 
paragraph  (d)(1)  the  phrase  "any 
member  of  the  Bank  on  whose  board  the 
person  serves."  Interim  paragraphs 
(b)(1)  and  (2)  would  be  consolidated  into 
new  paragraph  (d)(1),  and  the  language 
would  be  simplified,  for  greater  clarity. 

Proposed  paragraph  (d)(2)  would  be 
revised  in  light  of  the  changes  made  in 
revised  paragraph  (d)(1).  The  phrase  in 
parentheses  would  be  inserted  to  clarify 
that  the  granting  by  the  appropriate 
regulatory  agency  of  exceptions  or 
exemptions  to  the  capital  requirements 
will  not  suffice  for  purposes  of  satisfying 
the  capital  requirements  in  succeeding 
years  either.  "Appropriate  regulatory 
agency"  would  be  defined  in  new 
S  931.26  to  mean  the  appropriate  federal 
banking  agency  as  defined  in  section 
2(3]  of  the  Federal  Deposit  Insurance 
Act,  as  amended  (12  U.S.C.  1813(q)),  or 
other  appropriate  regulatory  agency  for 


institutions  not  governed  by  such 
section. 

5.  Ineligible  director-elect— Section 
932.21(e).  No  substantive  changes  would 
be  made  to  this  paragraph. 

6.  Effect  of  ineligibility — Section 
932.21(f).  SecUon  7(f)(3)  of  the  Act 
provides  that  "[i]f  any  elective  Bank 
director  shall  cease  to  have  any 
qualification  set  forth  in  this  section,  the 
office  held  by  such  person  shall 
immediately  become  vacant,  and  such 
person  shall  not  continue  to  act  as  a 
bank  director."  12  U.S.  1427(f)(3).  By 
contrast  an  appointive  director  who 
ceases  to  satisfy  the  requisite  eligibility 
qualifications  "may  continue  to  act  as  a 
Bank  director  until  his  or  her  successor 
assumes  the  vacated  office  or  the  term 
of  such  office  expires,  whichever  occurs 
first"  12  U.S.C.  1427(f)(2).  Interim 

8  932.21(d)(2)  provides  that  "(a]ny  vote 
by  an  elective  director  during  a  period 
when  such  director  has  ceased  to  have 
the  qualifications  set  forth  in  section 
7(a)  [sic]  of  the  Act  or  this  part  shall  not 
be  deemed  to  render  void  or  invalid  any 
action  taken  by  the  board  of  directors 
during  such  period." 

The  regulations  proposes  to  delete 
interim  §  932.21(d)(2)  in  order  to  be 
consistent  with  the  requirement  of 
section  7(f)(3)  of  the  Act  that  an  elective 
director  not  continue  to  serve  as  a 
FHLBank  director  if  he  or  she  fails  to 
satisfy  the  eligibility  qualifications. 

7.  Certification  and  reporting — Section 
932.21(g).  New  \  932.21(g)  would  replace 
interim  section  932.21(e). 

a.  Certifications — Section 
932.21(g)(1).— The  revisions  to  the 
certification  requirements  for  appointive 
director  in  new  {  932.18(0(1)  also  would 
apply  for  elective  directors  in  new 

S  932.21(g)(1),  except  that  director 
nominees  and  elective  directors  would 
be  required  to  certify  their  eligibility  by 
December  1  instead  of  January  15  of 
each  year  on  new  Forms  E-1  and  E-2. 
respectively. 

b.  Reporting  of  Ineligibilities — Section 
932.21(g)(2).— Interim  i  932.21(e)(2) 
requires  elective  directors  to  report 
immediately  to  the  Finance  Bocu^  any 
known  or  suspected  Ineligibilities. 
Proposed  $  932.21(g)(2)  would  require 
elective  directors  to  report  such 
ineligibilities  within  30  days  of  the  event 
that  caused  or  may  have  caused  the 
ineligibility,  the  same  time  period 
afforded  to  appointive  directors.  In 
addition,  as  with  appointive  directors, 
the  new  provision  would  clarify  that  the 
elective  director  must  report  such 
ineligibilities  "at  any  time"  the  director 
knows  or  suspects  he  or  she  is  ineligible. 

c.  Reporting  of  Certain  Financial 
Relationships — Section  932.21(g)(3). — 
The  interim  rules  do  not  require  elective 


directors  to  disclose  certain 
relationships  as  required  for  appointive 
directors. 

New  S  932.21(g)(3)  would  set  forth  in 
the  regulations  the  same  reporting 
procedures  and  disclosure  requirements 
for  elective  directors  as  are  required  for 
appointive  directors,  except  that 
director  nominees  and  elective  directors 
would  report  such  financial 
relationships  by  December  1  of  each 
year,  and  at  any  other  time  they  arise, 
on  new  Forms  E-1  and  E-2,  respectively. 

In  addition,  as  with  appointive 
directors,  the  proposed  regulations 
would  include  a  sentence  stating  that 
the  failure  to  make  any  certifications  or 
disclosures  required  under  §  932.21(g] 
shall  render  the  director  nominee  or 
elective  director  ineligible  to  serve  as  a 
FHLBank  director. 

e.  Vacancies  in  Directorships — Section 
932.22 

1.  Appointive  director  vacancy.  The 
proposed  regulations  would  revise  the 
language  in  $  932.22(a)  by  adding  the 
phrase  "for  unexpired  term"  in  order  to 
more  acoirately  reflect  the  statutory 
language  in  section  7(f)(2)  of  the  Act. 

2.  Elective  director  vacancy.  The 
same  revision  made  for  appointive 
director  vacancies  in  paragraph  (a)  also 
would  be  made  for  elective  director 
vacancies  in  proposed  S  932.22(b).  The 
language  also  would  be  revised  to 
reflect  the  language  of  section  7(f)(2)  of 
the  Act  by  adding  that  the  vacancy  shall 
be  filled  by  a  majority  vote  of  the 
remaining  directors,  "regardless  of 
whether  such  remaining  Bank  directors 
constitute  a  quorum  of  the  Bank's  board 
of  directors."  The  proposed  regulations 
also  would  revise  paragraph  (b)  to 
indicate  that  the  Finance  Board  shall 
declare  elected  such  person  selected  by 
the  remaining  FHLBank  directors  only  if 
the  person  satisfies  all  applicable 
eligibility  qualifications.  In  addition,  the 
section  would  be  revised  for  greater 
clarity  by  adding;  "in  which  case  the 
vacancy  may  be  filled  by  an  eligible 
director  from  another  state  in  the  Bank's 
district" 

f.  Certification  and  Disclosure  Forms — 
Section  932.23 

This  new  section  would  identify  the 
new  certification  and  disclosure  forms 
required  to  be  completed  and  submitted 
to  the  Finance  Board  by  appointive 
director  candidates,  appointive 
directors,  elective  director  nominees  and 
elective  directors. 


Z  Part  922. 

a.  Definitions — Section  922.1 

Proposed  {  922.1  would  provide  that 
the  definitions  contained  in  $  §  931.14, 
931.16,  931.18,  931.19.  931.20,  931.21, 
931.22,  931.23.  931.25,  931.28.  931.30, 
931.32,  931.34.  931.36,  931.38,  and  931.40 
of  this  chapter  also  apply  where  such 
terms  are  used  in  part  922. 

b.  Qualifications — Section  922.2 

Section  2A(b)  of  the  Act  provides  that 
the  management  of  the  Finance  Board 
shall  be  vested  in  a  Board  of  Directors 
consisting  of  five  directors,  who  are  the 
Secretary  of  Housing  and  Urban 
Development  and  four  citizens  of  the 
United  States  appointed  by  the 
President  by  and  with  the  advice  and 
consent  of  the  Senate.  12  U.S.C. 
1422a(b)(l).  Accordingly,  proposed 
§  922.2(a)  would  provide  that  each 
Finance  Board  appointive  director  shall 
be  a  citizen  of  the  United  States.  In 
addition,  as  with  appointive  and  elective 
directors,  8  922.2(b)  would  provide  that 
each  Finance  Board  appointive  director 
shall  comply  with  all  requirements  of 
the  Act  and  the  regulations  and  policies 
of  the  Finance  Board  j>resently  in  efiect 
or  to  be  established  by  the  Finance 
Board. 

c.  Prohibited  Service,  Financial  Interests 
and  Financial  Relationships — Section 
922.3 

1.  Prohibited  Service — Section 
922.3(a).  Section  2A(b)(2)(C)(i)  of  the  Act 
provides  that  no  Finance  Board  director 
may  "serve  as  a  director  or  officer  of 
any  •  •  •  Bank  or  any  member  of  any 
Bank."  12  U.S.C  1422a(b)(2)(C)(i). 
Proposed  8  922.3(a)  would  implement 
this  provision  by  providing  that  no 
Finance  Board  appointive  director  may 
serve  as  a  director  or  officer  of  any  Bank 
or  any  member  (or  a  subsidiary  or  non- 
diversified  holding  company  thereof,  or 
affiliate  of  such  holding  company). 
However,  in  contrast  to  the  prohibition 
that  applies  to  FHLBank  appointive 
directors,  the  prohibition  with  respect  to 
serving  as  officers  or  directors  of 
members  would  apply  to  service  at  any 
member  of  any  FHLBank,  as  opposed  to 
a  member  of  only  the  FHLBank  the 
appointive  director  serves. 

2.  Prohibited  Financial  Interests — 
Section  922.3(b). — a.  Scope  of 
Prohibition.  Section  2A(b)(2)(C)(ii)  of  the 
Act  provides  that  no  Finance  Board 
director  may  "*  *  *  hold  shares  of,  or 
any  other  financial  interest  in,  any 
member  of  any  such  Bank."  12  U.S.C 
1422a(b)(2)(C)(ii).  Proposed  8  922.3(b) 
would  implement  this  provision  by 
providing  that  as  with  FHLBank 
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appointive  directors,  a  Finance  Board 
appointive  director  may  not  have  a 
financial  interest  in  any  member  (or  a 
subsidiary  or  non-diversified  holding 
company  thereof,  or  affiliate  of  such 
holding  company).  However,  the 
prohibition  would  apply  to  financial 
interests  in  any  member  of  any 
FHLBank,  as  opposed  to  a  member  of 
only  the  FHLBank  the  appointive 
director  serves. 

b.  Definition  of  "Financial  Interest" — 
Section  92Z1.  The  definition  of  a 
"financial  interest"  of  a  Finance  Board 
appointive  director  would  be  the  same 
as  the  definition  of  the  term  for 
FHLBank  directors  (see  discussion  supra 
under  §  931.20). 

3.  Prohibited  Financial 
Relationships — Section  922.3(c). — a. 
Nature  and  Scope  of  Prohibition.  As 
with  FHLBank  appointive  directors, 
proposed  §  922.3(c)  would  prohibit  a 
Finance  Board  appointive  director  from 
having  a  financial  relationship  with  a 
member  (or  a  subsidiary  or  non- 
diversified  holding  company  thereof,  or 
affiliate  of  such  holding  company)  that 
is  not  to  the  director's  knowledge, 
transacted  in  the  ordinary  course  of 
business  and  on  substantially  the  same 
terms  as  those  prevailing  at  die  time  for 
comparable  transactions.  However,  the 
prohibition  would  apply  to  such 
financial  relationships  with  any  member 
of  any  FliLBank,  as  opposed  to  a 
member  of  only  the  FHLBank  the 
appointive  director  serves. 

b.  Definition  of  "Financial 
Relationship"— Section  922.1.  The 
definition  of  a  "financial  relationship"  of 
a  Finance  Board  appointive  director 
would  be  the  same  as  the  definition  of 
the  term  for  FHLBank  directors  (see 
discussion  supra  under  $  931.30). 

d.  Permitted  Financial  Interests — Mutual 
Funds — Section  922.4 

Proposed  {  922.4  would  provide  that, 
as  with  FHLBank  appointive  directors,  a 
Finance  Board  appointive  director  may 
have  an  interest  in  securities  or  other 
financial  interests  of  any  member  of  any 
FHLBank  that  arises  solely  through 
ownership  of  shares  or  other  investment 
units  of  one  or  more  diversified  mutual 
funds  (as  defined  in  section  S(a)(l)  and 
(b)(1)  of  the  Investment  Company  Act  of 
1940,  as  amended.  15  U.S.C.  80a-5{a)(l). 
(b)(1))  that  have  invested  in  the  member. 
However,  proposed  section  932.18(c) 
would  prohibit  FHLBank  appointive 
directors  from  contributing  to 
investment  decisions  of  funds  that  have 
invested  in  members  of  the  FHLBank  the 
director  serves.  Proposed  {  922.4  would 
prohibit  Finance  BoJard  appointive 
directors  from  contributing  to 
investment  decisions  of  funds  that  have 


invested  in  any  member  of  any 
FHLBank. 

e.  Prohibited  Acceptance  of  Things  of 
Monetary  Value — Section  922.5 

The  prohibition  on  soliciting  or 
accepting  things  of  monetary  value 
proposed  in  9  932.18(d)  for  FHLBank 
appointive  directors  also  would  apply  to 
Finance  Board  appointive  directors. 
However,  the  prohibition  would  apply  to 
such  conduct  with  any  member  of  cmy 
FHLBank.  as  opposed  to  a  member  of 
only  the  FHLBcmk  the  appointive 
director  serves.  This  proposed 
requirement  is  similar  to  the  provision  in 
federal  regulations  that  prohibits  the 
finance  Board  directors  generally  from 
accepting  things  of  monetary  value  bom 
any  person  who:  (1)  seeks  contractual  or 
other  business  or  financial  relationships 
with  the  agency;  (2)  has  interests 
affected  by  the  director's  duties;  or  (3) 
conducts  operations  or  activities 
regulated  by  the  agency.  See  5  CFR  735- 
202.  However,  proposed  §  922.5  is  more 
specifically  tailored  to  prohibiting  such 
conduct  vis  a  vis  the  FHLBank  System, 
as  opposed  to  just  the  agency  itself. 

As  with  FHLBank  appointive 
directors,  the  prohibition  is  intended  to 
ensure  that  the  Finance  Board 
appointive  director's  performance  of  his 
or  her  duties  as  Finance  Board  director 
is  not  improperly  influenced,  or  that 
there  is  no  appearance  of  improper 
influence,  as  a  result  of  such  activities. 

f.  Certification  and  Reporting — Section 
922.6. 

The  proposed  regulations  would 
establish  certification  and  disclosure 
requirements  for  Finance  Board 
appointive  directors  that  are  similar  in 
nature  to  those  required  for  FHLBank 
appointive  and  elective  directors  in  part 
932. 

1.  Certifications — Section  922.8(a). 
Proposed  section  922.6(a)  would  require 
that  upon  appointment,  and  annually 
thereafter  by  November  15  of  each  year, 
each  Finance  Board  director  shall  certify 
on  Form  FB-1  that  he  or  she  meets  all 
applicable  requirements  for  his  or  her 
appointment  set  forth  in  section 
2A(b)(l)(B)  and  (2)(q  of  the  Act  and 
part  922. 

2.  Reporting  of  Noncompliance — 
Section  922.6(b).  Proposed  S  922.6(b) 
would  provide  that  if  a  Finance  Board 
appointive  director  knows  or  suspects  at 
any  time  that  he  or  she  does  not  meet 
any  of  the  requirements  for  his  or  her 
appointment  set  forth  in  section 
2A(b)(l)(B)  and  (2)(C)  of  the  Act  or  part 
922,  the  director  must  report  the  specific 
factual  bases  for  the  known  or 
suspected  noncompliance  to  the  Finance 
Board  on  Form  FB-1  within  30  days  of 


the  event  that  caused  or  may  have 
caused  his  or  her  compliance. 

3.  Reporting  of  Certain  Financial 
Relationships—Section  922.6(c). 
Proposed  S  922.6(c)  would  provide  that 
upon  appointment,  and  annually 
thereafter  by  November  15  of  each  year, 
and  at  any  other  time  they  arise,  each 
Finance  Board  director  must  disclose  to 
the  Finance  Board  on  Form  FB-1  the 
same  types  of  financial  relationships 
with  a  member  (or  a  subsidiary  or  non- 
diversified  holding  company  thereof,  or 
affiliate  of  such  holding  company)  that 
are  required  to  be  disclosed  by 
FHLBank  appointive  directors  under 
proposed  §  932.18(f)(3).  However,  the 
Finance  Board  directors  would  be 
required  to  disclose  such  financial 
relationships  with  any  member  of  any 
FHLBank,  as  opposed  to  a  member  of 
only  the  FHLBank  the  appointive 
director  serves.  In  addition,  as  with 
FHLBank  appointive  directors.  Finance 
Board  appointive  directors  would  be 
required  to  disclose  such  financial 
relationships  of  any  company  for  which 
the  Finance  Board  director  serves  as  a 
director,  partner  or  executive  officer. 

g.  Certification  and  Disclosure  Form — 
Section  922.7 

Proposed  S  922.7  would  identify  the 
certification  and  disclosure  form 
required  to  be  completed  and  submitted 
to  the  Finance  Board  appointive 
directors. 

D.  Regulatory  Flexibility  Act 

For  the  reasons  set  forth  in  the 
SUPPLEMENTARY  INFORMATION,  the 
undersigned  hereby  certifies,  pursuant 
to  section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  e05(b),  that 
these  proposed  rules,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

E.  Paperworic  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  ("OMB")  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  chapter  35.  The  title,  description 
of  need  and  use,  and  respondent 
description  for  the  information 
collection  requirements  are  discussed  in 

the  SUPMJEMENTARY  mFORMATION. 

Any  comments  on  this  proposed 
information  collection  should  be  sent  to: 
Gary  Waxman,  Paperwork  Reduction 
Project.  OMB,  Room  3206,  New 
Executive  Office  Building,  Washington, 
DC  20503. 


In  accordance  with  5  CFR 
1320.21.  the  following  table  d 
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1.  A-1   Appointive  Director  Candidi 
Dtsdosure  Form. 

2.  A-2  Appointive  Directors — Perso 
Form. 

3.  E-1  Elective  Director  r4om«nee»— < 
sure  Form. 

4.  E-2  Eiedive  Director*— Persorttf  ( 


Totals. 


List  of  Subjects  In  12  CFR 

Part 922    I' 

Conflict  of  interests. 
Part931   jl 

Federal  home  loan  banks. 

Part  932   II 

Conflict  of  interests,  Fedei 
loan  banks.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  title  12.  chap< 
Code  of  Federal  Regulations 
to  be  amended  as  follows: 

SUBCHAPTER  A— GENERAL 

Part  922  is  amended  by  re^ 
part  heading  and  by  addmg  1 
as  follows: 

PART  922— BOARD  OF  DIR 
AND  EMPLOYEE  RESPONS 
AND  CONDUCT 

8ut>part  A—Board  of  Director* 
Resi>ofwli>UitiM  and  Conduct 
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922.1  Definitions. 

922.2  Qualifications. 

922.3  Pixihibited  service,  finan< 
and  financial  relationships. 

922.4  Permitted  financial  Inten 
funds. 

922.5  Prohibited  acceptance  of 
monetary  value. 

922.6  Certification  and  reportii 

922.7  Certification  and  disclosi 
Authority:  12  U.S.C  1422a.  14: 

f  922.1    Deflntttons. 

The  definitions  contained 
931.16.  931.18,  931.19.  931.20. 
931.22.  931.23.  931.25.  931.2a 
931.32.  931.34.  931.36,  931.3a 
of  this  chapter  also  shall  api 
such  terms  are  used  in  this  p 
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the  event  that  caused  or  may  have 
caused  his  or  her  compliance. 

3.  Reporting  of  Certain  Financial 
Relationships—Section  922.6(c). 
Proposed  §  922.6(c)  would  provide  that 
upon  appointment,  and  annually 
thereafter  by  November  15  of  each  year, 
and  at  any  other  time  they  arise,  each 
Finance  Board  director  must  disclose  to 
the  Finance  Board  on  Form  FB-1  the 
same  types  of  Rnancial  relationships 
with  a  member  (or  a  subsidiary  or  non- 
diversified  holding  company  thereof,  or 
affiliate  of  such  holding  company)  that 
are  required  to  be  disclosed  by 
FHLBank  appointive  directors  under 
proposed  §  932.18(f)(3).  However,  the 
Finance  Board  directors  would  be 
required  to  disclose  such  financial 
relationships  with  any  member  oiany 
FHLBank.  as  opposed  to  a  member  of 
only  the  FHLBank  the  appointive 
director  serves.  In  addition,  as  with 
FHLBank  appointive  directors.  Finance 
Board  appointive  directors  would  be 
required  to  disclose  such  financial 
relationships  of  any  company  for  which 
the  Finance  Board  director  serves  as  a 
director,  partner  or  executive  officer. 

g.  Certification  and  Disclosure  Form — 
Section  922.7 

Proposed  S  922.7  would  identify  the 
certification  and  disclosure  form 
required  to  be  completed  and  submitted 
to  the  Finance  Board  appointive 
directors. 

D.  Regulatory  Flexibility  Act 

For  the  reasons  set  forth  in  the 
SUPPLEME>rrARY  INFORMATION,  the 
undersigned  hereby  certifies,  pursuant 
to  section  605(b)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  e05(b).  that 
these  proposed  rules,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

E.  Paperwork  Reduction  Act 

The  information  coUection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  ("OMB")  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C  chapter  35.  The  title,  description 
of  need  and  use,  and  respondent 
description  for  the  information 
collection  requirements  are  discussed  in 
the  SUPPLEMENTARY  INFORMATION. 

Any  comments  on  this  proposed 
information  collection  should  be  sent  to: 
Geay  Waxman,  Paperwork  Reduction 
Project.  OMB.  Room  3206,  New 
Executive  Office  Building,  Washington, 
DC20503. 


In  accordance  with  5  CFR  1320.15  and      estimated  annual  reporting  burden  for 
1320.21,  the  following  table  discloses  the      each  collection  of  iiijformation  in  the 
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II 


Estimated  Annual  Reporting  Burden 


Description  of  information  collection 


Average 

Average  number  ot  Total 

number  ol       x       responses       >         average 

respondent*  per  responses 

respondent 


hours  par 
resportse 


ToM 
Bveraga 

houra 


1.  A-1  Appointive  Director  Candidates— Personal  Certification  and 
Disclosure  Rxm. 

2.  A-2  Appointive  Directors — Personal  Certification  and  Disclosure 
Form. 

3.  E-1  Elective  Director  Nominees — Personal  Certification  and  Disclo- 
sure Form. 

4.  E-2  Electiva  Directors— Personal  Certification  and  Disclosure  Form- 

Totals 


100 

1           100 

100 

72 

1           72 

n 

150 

1          ISO 

180 

72 

1           72 

72 

394 

1           394 

394 

List  of  Subjects  in  12  CFR 

Part  922   ji 

Conflict  of  interests. 
Part  931 

Federal  home  loan  banks. 

Part  932 

Conflict  of  interests,  Federal  home 
loan  banks.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  title  12,  chapter  IX  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

SUBCHAPTER  A-QENERAL 

Part  922  is  amended  by  revising  the 
part  heading  and  by  adding  text  to  read 
as  follows: 

PART  922— BOARD  OF  DIRECTORS 
AND  EMPLOYEE  RESPONSIBIUTIES 
AND  CONDUCT 

Sut>part  A—Board  of  Director* 
Reepon«ll>Ultle«  and  Conduct 

922.1  Definitions. 

922.2  Qualifications. 

922.3  Prohibited  service,  financial  interests 
and  financial  relationships. 

922.4  Permitted  financial  interests — mutual 
funds. 

922.5  Prohibited  acceptance  of  things  of 
monetary  value. 

922.6  Certification  and  reporting. 

922.7  Certification  and  disclosure  forms. 
Authority:  12  U.S.C  1422a.  1422b. 

§922.1    DeflnWons. 

The  definitions  contained  in  9  9  931.14, 
931.16,  931.18,  931.19,  931.20,  931.21, 
931.22.  931.23,  931.25,  931.2a  931.30. 
931.32,  931.34,  931.36,  931.38,  and  931.40 
of  this  chapter  also  shall  apply  where 
such  terms  are  used  in  this  part 


(922.2    Qualifications. 

Each  Board  director  appointed 
pursuant  to  section  2A(b)(l)(B]  of  the 
Act  shall: 

(a)  Be  a  citizen  of  the  United  States; 
and 

(b)  Comply  with  all  requirements  of 
the  Act  and  the  regulations  and  policies 
of  the  Board  presently  in  effect  or  to  be 
established  by  the  Board. 

9922.3    Prolilblted  MTvice,  financial 
tnter— 1»  end  financtal  relatlonstiip*. 

(a)  No  Board  director  appointed 
pursuant  to  section  2A(b)(l)(B)  of  the 
Act  shall  serve  as  a  director  or  officer  of 
any  Bank,  or  any  member  (or  a 
subsidiary  or  non-diversified  holding 
company  thereof,  or  affiliate  of  such 
holding  company)  of  any  Bank. 

(b)  The  financial  interest  prohibition 
set  forth  in  9  932.18(b)(2)  of  this  chapter 
also  shall  apply  to  Board  directors 
appointed  pursuant  to  section 
2A(b)(l)(B)  of  the  Act  during  their  term 
of  office,  except  that  the  reference  to 
any  member  shall  mean  any  member  (or 
a  subsidiary  or  non-diversified  holding 
company  thereof,  or  affiliate  of  such 
holding  company)  of  any  Bank. 

(c)  The  financial  relationship 
prohibition  set  forth  in  9  932.18(b)(3)  of 
this  chapter  also  shall  apply  to  Board 
directors  appointed  pursuant  to  section 
2A(b)(l)(B)  of  the  Act  during  their  term 
of  office,  except  that  all  references  to  a 
member  shall  mean  any  member  (or  a 
subsidiary  or  non-diversified  holding 
company  thereof,  or  affiliate  of  such 
holding  company)  of  any  Bank. 

S  922.4    Permitted  financial  Interests— 
mutual  funds. 

A  Board  director  appointed  pursuant 
to  section  2A(b)(l)(B)  of  the  Act  may 
have  an  interest  in  securities  or  other 
financial  interests  of  any  member  of  any 
Bank  that  arises  solely  through 
ownership  of  shares  or  other  investment 


units  of  one  or  more  diversified  mutual 
funds  (as  defined  in  section  5  (a)  and 
(b)(1)  of  the  Investment  Company  Act  of 
1940.  as  amended.  15  U.S.C.  80a~5  (a). 
(b)(1))  that  have  invested  in  the  member, 
provided  the  director  does  not 
contribute  to  investment  decisions  of  the 
fund. 

9922.5  ProhtbHed  acceptance  of  t»)ln0s  Of 
monetary  value. 

The  prohibition  on  soHciting  or 
accepting  things  of  monetary  value  set 
forth  in  9  932.18(d)  of  this  chapter  also 
shall  apply  to  Board  directors  appointed 
pursuant  to  section  2A(b)(l)(B)  of  the 
Act  during  their  term  of  office,  except 
that  all  references  to  a  member  shall 
mean  any  member  (or  a  subsidiary  or 
non-diversified  holding  company 
thereof,  or  affiliate  of  such  holding 
company)  of  any  Bank. 

9922.6  Certification  and  reportino. 

(a)  Upon  appointment  and  aimually 
thereafter  by  November  15  of  each  year, 
each  Board  director  shall  certify  in 
writing  to  the  Board's  designated  agency 
ethics  official  on  Form  FB-1  that  he  or 
she  meets  all  applicable  requirements 
for  his  or  her  appointment  set  forth  in 
section  2A(b)  (1)(B)  and  (2)(C)  of  the  Act 
and  this  part. 

(b)  If  a  Board  appointive  director 
knows  or  suspects  at  any  time  that  he  or 
she  does  not  meet  any  of  the 
requirements  for  his  or  her  appointment 
set  forth  in  section  2A(b)  (1)(B)  and 
(2)(C)  of  the  Act  or  this  part,  the  director 
shall  report  the  specific  factual  basis  for 
the  known  or  suspected  noncompliance 
in  writing  to  the  Board's  designated 
agency  ethics  official  on  Form  FB-1 
within  thirty  (30)  days  of  the  event  that 
caused  or  may  have  caused  his  or  her 
noncompliance. 

(c)  Upon  appointment  annually 
thereafier  by  November  15  of  each  year, 
and  at  any  other  time  they  arise,  each 
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Board  director  shall  fully  disclose  in 
writing  to  the  Boards  designated  agency 
ethics  official  on  Form  FB-1  any 
financial  relationships  set  forth  in 
S  932.18(f)(3)  of  this  chapter  of  such 
director  or  company  for  which  such 
director  serves  as  a  director,  partner  or 
executive  officer,  except  that  all 
references  to  a  member  shall  mean  any 
member  (cr  a  subsidiary  or  non- 
diversified  holding  company  thereof,  or 
affiliate  of  such  holding  company)  of 
any  Bank. 

{  922.7    Certiftcatlon  and  disclosure  forms. 

The  following  form(s)  shall  be 
completed  and  submitted  to  the  Board's 
designated  agency  ethics  official 
pursuant  to  the  requirements  of  S  922.6 
of  this  part: 

Form  FB-1 — Finance  Board  Appointive 
Directors — Personal  Certification  and 
Disclosure  Form  (Required  by  S  922.6 
of  this  part) 

SUBCHAPTER  B— FEDERAL  HOME  LOAN 
BANK  SYSTEM 

PART  931— DEFINITIONS 

1.  The  authority  citation  for  part  931  is 
revised  to  read  as  follows: 

Authority:  Sees.  2A.  2B,  as  added  by  sec 
702. 103  Stat.  413,  414  (12  U.&C.  1442a,  1422b); 
sec  7,  as  amended  by  sees.  707,  710(b)(4),  103 
Stat.  417,  418  (12  U.S.C.  1427). 

2.  Section  931.14  is  revised  to  read  as 
follows: 

§931.14    Affiliate. 

Any  person  or  company  which 
controls,  is  controlled  by,  or  is  under 
common  control  with,  a  member, 
including  any  holding  company,  any 
subsidiary,  or  any  service  corporation  of 
a  member. 

3.  Section  931.15  is  revised  to  read  as 
follows: 

S  931.15    Community  Interest  director. 
A  director  who: 

(a)  Is  appointed  by  the  Board; 

(b)  Is  subject  to  all  of  the  requirements 
of  appointive  directors  as  set  forth  in 
section  7(a)  of  the  Act  and  part  932  of 
this  chapter; 

(c)  Is  a  director,  officer,  employee  or 
member  in  good  standing  of  a  consumer 
or  community  organization  operating 
within  the  district  of  the  Bank  the 
director  will  be  serving: 

(d)  Possesses  more  than  two  (2)  years 
of  recent  experience  representing 
consumer  and  community  interests  in 
banking  services,  credit  needs,  housing 
or  financial  consumer  protections;  and 

(e)  Is  actively  involved  in  representing 
consumer  or  community  interests  in 
banking  services,  credit  needs,  housing 
or  financial  consumer  protections  at  the 


time  of  his  or  her  appointment  as  a 
community  interest  director. 

4.  Section  931.16  is  revised  to  read  as 
follows: 

9  931.16    Company. 

Any  corporation,  partnership,  trust 
(business  or  otherwise),  joint-stock 
company,  joint  venture,  pool  syndicate, 
sole  proprietorship,  unincorporated 
organization,  or  similar  organization,  or 
any  other  form  of  business  entity  not 
specifically  listed  herein. 

5.  Section  931.17  is  revised  to  read  as 
follows: 

§931.17    Consumer  or  conununlty 
organization. 

Any  organization  (or  local  chapter  or 
similar  entity  thereof  in  the  case  of  a 
national  organization)  which  for  a 
period  of  more  than  two  (2)  years  has 
represented  consumer  or  community 
interests  in  banking  services,  credit 
needs,  housing  or  financial  consumer 
protections. 

6.  Section  931.18  is  revised  to  read  as 
follows: 

§931.18    ControL 

To  own,  control,  or  hold  with  the 
power  to  vote,  or  hold  proxies 
representing,  ten  (10)  percent  or  more  of 
the  voting  shares  or  rights  of  a  company. 

7.  Section  931.19  is  revised  to  read  as 
follows: 

§931.19    Dtversified  hokKng  company. 

A  holding  company  whose  member 
subsidiary  and  related  activities,  as 
specified  in  12  U.S.C.  1467a(c)(2), 
represented  on  either  an  actual  or  pro 
forma  basis  less  than  fifty  (50)  percent 
of  both  its  consolidated  net  worth  and 
its  consoUdated  net  earnings  at  the  close 
of  its  preceding  fiscal  year.  For  purposes 
of  the  foregoing,  consolidated  net  worth 
and  consolidated  net  earnings  shall  be 
determined  in  accordance  with 
generally  accepted  accounting 
principles. 

&  Section  931.20  is  revised  to  read  as 
follows: 

§931.20    Financial  Interest. 

A  financial  interest  of  a  director  or 
director  candidate  means  the  ownership 
or  control,  directly  or  indirectly,  by  the 
director  or  director  candidate,  his  or  her 
immediate  family  members  and  related 
interests,  and  the  immediate  family 
members'  related  interests,  of: 

(a)  Any  shares  of  common  or 
preferred  capital  stock; 

(b)  Any  other  equity  seciuity; 

(c)  Any  debt  security  or  obligation 
(except  deposit  or  savings  accounts), 
including  subordinated  debt. 

9.  Section  931.21  is  revised  to  read  as 
follows: 


§  931.21    HoMiftg  company. 

Any  company  that  directly  or 
indirectly  controls  a  member,  but  does 
not  include: 

(a)  Any  company  by  virtue  of  its 
direct  or  indirect  ownership  or  control  of 
voting  stock  of  a  member  or  a  holding 
company  acquired  in  connection  with 
the  underwriting  of  securities  if  such 
stock  is  held  only  for  such  period  of  time 
(not  exceeding  120  days  unless  extended 
by  the  appropriate  regulatory  agenry)  as 
will  permit  the  sale  thereof  on  a 
reasonable  basis;  or 

(b)  Any  trust  (other  than  a  pension, 
profit-sharing,  stockholders',  voting  or 
business  trust)  which  directly  or 
indirectly  controls  a  member  if  such 
trust  by  its  terms  must  terminate  within 
twenty-five  (25)  years  or  not  later  than 
twenty-one  (21)  years  and  ten  (10) 
months  after  the  death  of  individuals 
hving  on  the  effective  date  of  the  trust, 
and: 

(1)  Was  in  existence  and  was  directly 
or  indirectly  in  control  of  a  member  on 
June  26, 1967;  or 

(2)  Is  a  testamentary  trust. 

10.  Section  931.23  is  revised  to  read  as 
follows: 

§931.23    Person. 
An  individual  or  a  company. 

11.  Section  931.26  is  added  to  read  as 

follows: 

§  931.26    Appropriate  regulatory  agency. 

The  appropriate  federal  banking 
agency  as  defined  in  section  2[3]  of  the 
Federal  Deposit  Insurance  Act,  as 
amended  (12  U.S.C  iai3(q)),  or  other 
appropriate  regulatory  agency  for 
institutions  not  governed  by  such 
section. 

12.  Section  93128  is  added  to  read  as 
follows: 

§  931.28    Executive  officer. 

A  person  who  participates  or  has 
authority  to  participate  (other  than  in 
the  capacity  of  a  director)  in  major 
policymaking  functions  of  the  company 

13.  Section  931.30  is  added  to  read  as 
follows: 

§931.30    Ftftandai  reiationsNp. 

A  financial  relationship  of  a  director, 
director  candidate  or  director  nominee 
means  any  of  the  following  relationships 
or  activities  of  the  director,  director 
candidate  or  director  nominee,  his  or  her 
immediate  family  members  and  related 
interests,  and  the  immediate  family 
members'  related  interests: 

(a)  Any  type  of  deposit  or  savings 
accoimt; 

(b)  Any  other  contractual  right  to  the 
payment  of  money,  whether  contingent 


or  fixed,  in  the  previous  calei 
the  current  calendar  year 

(c)  Any  type  of  loan  or  extc 
crediL 

14.  Section  931.32  is  added 
follows: 

§  931.32  Immediate  family  mei 
The  spouse  of  a  person,  th( 
minor  children,  and  any  othe 
related  by  blood,  marriage  oi 
residing  in  the  person's  housi 

15.  Section  931.34  is  added 
follows:     1 1 

§931.34    bitome. 

The  director's  adjusted  gro 
as  reported  on  his  or  her  mos 
federal  income  tax  return. 

16.  Section  931.38  is  added 
follows:     j  I 

§931.36    Inaured  depository  It 

An  insured  depository  inst: 
defined  in  12  U.S.C.  1422(12). 

17.  Section  931.38  is  added 
follows: 


§  931.38 

(a)  An  obligation  as  to  whii 
a  continuing  legal  claim  that  i 
that  is  twelve  (12)  months  or 
delinquent  as  to  principal  or  i 

(b)  An  obligation  to  pay  an 
outstanding,  unsatisfied,  final 
based  on  any  legal  theory. 

18.  Section  931.40  is  added 
follows: 

§931.40    Related  intereet 

A  company  that  is  controlU 
person.      1 1 

PART  932— ORGANIZATION 
BANKS 

1.  The  authority  citation  foi 
revised  to  read  as  follows: 

Authority:  Sees.  2A.  2B.  as  add< 
702. 103  Stat  413.  414  (12  U.S.C.  1 
sees.  6-7.  47  Stat.  727.  730,  as  ame 
sees.  707.  710(b)(4),  103  Stat.  417. 
U.S.C  1428-1427):  sec.  5,  48  Stat, 
amended  (12  U.S.C.  1464):  sec.  20 
692.  as  added  by  sec  la.  76  Stat, 
amended  (18  U.S.C.  207);  sec.  602, 
2115.  as  amended  (42  U.S.C.  6101, 

2.  Section  932.18  is  revised  i 
follows: 

§932.18    Appointive  director  el 

(a)  Qualifications.  Each  api 
director  shall: 

(1)  Be  a  citizen  of  the  Unite< 

(2)  Be  a  bona  fide  resident  < 
district  served  by  the  Bank  foi 
or  she  is  a  director  and 

(3)  Comply  with  all  requirei 
the  Act.  and  the  regulations  en 
of  the  Board  and  of  the  Bank  | 
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ilar  organization,  or 
isiness  entity  not 
;rein. 
s  revised  to  read  as 


w  community 

(or  local  chapter  or 
if  in  the  case  of  a 
m)  which  for  a 
two  (2)  years  has 
er  or  community 
services,  credit 
lancial  consumer 

s  revised  to  read  as 


ir  hold  with  the 
Id  proxies 

I)  percent  or  more  of 
rights  of  a  company. 
s  revised  to  read  as 


holding  company. 

ly  whose  member 
ed  activities,  as 
:.  1467a(c)(2). 
(ran  actual  or  pro 
n  fifty  (50)  percent 
ited  net  worth  and 
earnings  at  the  close 
il  year.  For  purposes 
isolidated  net  worth 
t  earnings  shall  be 
dance  with 
iccounting 

s  revised  to  read  as 


lervst 

it  of  a  director  or 

leans  the  ownership 

r  indirectly,  by  the 

:andidate,  his  or  her 

ambers  and  related 

mediate  family 

lerests,  of: 

common  or 

ck; 

ty  security. 

ity  or  obligation 

ivings  accounts), 

ed  debt. 

I  revised  to  read  as 


§831.21    Holding  company. 

Any  company  that  directly  or 
indirectly  controls  a  member,  but  does 
not  include; 

(a)  Any  company  by  virtue  of  its 
direct  or  indirect  ownership  or  control  of 
voting  stock  of  a  member  or  a  holding 
company  acquired  in  connection  with 
the  underwriting  of  securities  if  such 
stock  is  held  only  for  such  period  of  time 
(not  exceeding  120  days  unless  extended 
by  the  appropriate  regulatory  agency)  as 
will  permit  the  sale  thereof  on  a 
reasonable  basis;  or 

(b)  Any  trust  (other  than  a  pension, 
profit-sharing,  stockholders',  voting  or 
business  trust)  which  directly  or 
indirectly  controls  a  member  if  such 
trust  by  its  terms  must  terminate  within 
twenty-five  (25)  years  or  not  later  than 
twenty-one  (21)  years  and  ten  (10) 
months  after  the  death  of  individuals 
living  on  the  effective  date  of  the  trust, 
and: 

(1)  Was  in  existence  and  was  directly 
or  indirectly  in  control  of  a  member  on 
June  26, 1967;  or 

(2)  Is  a  testamentary  trust. 

10.  Section  931.23  is  revised  to  read  as  . 
follows: 

§931.23    PerwMi. 
An  individual  or  a  company. 

11.  Section  931.26  is  added  to  read  as 
follows: 

§  931.26    Appropriate  regulatory  agency. 

The  appropriate  federal  banking 
agency  as  defined  in  section  2[3]  of  the 
Federal  Deposit  Insurance  Act,  as 
amended  (12  U.S.C.  1813(q)),  or  other 
appropriate  regulatory  agency  for 
institutions  not  governed  by  such 
section. 

12.  Section  931.28  is  added  to  read  as 
follows: 

§931.29    Executivt  officer. 

A  person  who  participates  or  has 
authority  to  participate  (other  than  in 
the  capacity  of  a  director)  in  major 
policymaking  functions  of  the  company 

13.  Section  931.30  is  added  to  read  as 
follows: 

§931.30    Financial  reiattonsMp. 

A  financial  relationship  of  a  director, 
director  candidate  or  director  nominee 
means  any  of  the  following  relationships 
or  activities  of  the  director,  director 
candidate  or  director  nominee,  his  or  her 
immediate  family  members  and  related 
interests,  and  the  inunediate  family 
members'  related  interests: 

(a)  Any  type  of  deposit  or  savings 
account; 

(b)  Any  other  contractual  right  to  the 
payment  of  money,  whether  contingent 


or  fixed,  in  the  previous  calendar  year 
the  current  calendar  year 

(c)  Any  type  of  loan  or  extension  of 
credit 

14.  Section  931.32  is  added  to  read  as 
follows: 


or 


§  931.32    Immeiflate  family  member. 

The  spouse  of  a  person,  the  person's 
minor  children,  and  any  other  individual 
related  by  blood,  marriage  or  adoption 
residing  in  the  person's  household. 

15.  Section  931.34  is  added  to  read  as 
follows: 

§931.34    Income. 

The  director's  adjusted  gross  income 
as  reported  on  his  or  her  most  recent 
federal  income  tax  return. 

16.  Section  931.36  is  added  to  read  as 
follows: 

§931.38    Ineured  depoeitory  Institution. 

An  insured  depository  institution  as 
defined  in  12  U.S.C.  1422(12). 

17.  Section  931.38  is  added  to  read  as 
follows: 


§  931.38 

(a)  An  obligation  as  to  which  there  is 
a  continuing  legal  claim  that  is  owed 
that  is  twelve  (12)  months  or  more 
delinquent  as  to  principal  or  interest:  or 

(b)  An  obligation  to  pay  an 
outstanding,  unsatisfied,  final  judgment 
based  on  any  legal  theory. 

18.  Section  931.40  is  added  to  read  as 
follows: 

§931.40    Related  Interest 

A  company  that  is  controlled  by  a 
person.      | , 

PART  932-1-ORGANIZATION  OF  THE 
BANKS 

1.  The  authority  citation  for  part  932  is 
revised  to  read  as  follows; 

Authority:  Sees.  2A,  2B,  as  added  by  sec. 
702. 103  SfaL  413.  414  (12  U.S.C.  1422a.  1422b): 
sees.  6-7. 47  Stat.  727.  730,  as  amended  by 
8608.  707.  710(bK4),  103  Stat.  417,  418  (12 
use  1428-1427);  sec.  5.  48  Slat.  132,  as 
amended  (12  U.S.C.  1464);  sec.  207,  62  Stat. 
692.  as  added  by  sec.  la.  76  Stat.  1123.  as 
amended  (18  U.S.C.  207);  sec.  602,  92  Stat. 
2115,  as  amended  (42  U.S.C.  8101.  et  seg.]. 

2.  Section  932.18  is  revised  to  read  as 
follows: 

§932.18    Appointive  director  eHgiMHty. 

(a)  Qualifications.  Each  appointive 
director  shall: 

(1)  Be  a  citizen  of  the  United  States: 

(2)  Be  a  bona  fide  resident  of  the 
district  served  by  the  Bank  for  which  he 
or  she  is  a  director  and 

(3)  Comply  with  all  requirements  of 
the  Act  and  the  regulations  and  policies 
of  the  Board  and  of  the  Bank  presently 


in  effect  or  to  be  established  by  the 
Board  or  the  Bank's  board  of  directors. 

(b)  Prohibited  service,  financial 
interests  and  financial  relationships.  (1) 
No  director  who  is  appointed  pursuant 
to  section  7(a)  of  the  Act  may,  during 
such  director's  term  of  office,  serve  as 
an  officer  of  any  Bank. 

(2)  No  director  who  is  appointed 
pursuant  to  section  7(a)  of  the  Act  may. 
during  such  director's  term  of  office, 
serve  as  a  director  or  an  officer  of,  or 
have  a  financial  interest  in,  any  member 
(or  a  subsidiary  or  non-diversified 
holding  company  thereof,  or  affiliate  of 
such  holding  company)  of  the  Bank  on 
whose  board  the  director  serves,  except 
as  provided  in  paragraph  (c)  of  this 
section. 

(3)  No  director  who  is  appointed 
pursuant  to  section  7(a)  of  the  Act  may, 
during  such  director's  term  of  office, 
have  a  financial  relationship  with  a 
member  (or  a  subsidiary  or  non- 
diversified  holding  company  thereof,  or 
affiliate  of  such  holding  company)  of  the 
Bank  on  whose  board  the  director 
serves,  that: 

(i)  Is  not  to  the  director's  knowledge, 
transacted  in  the  ordinary  course  of 
business  of  the  member  (or  such 
subsidiary,  holding  company  or  affiliate) 
and  on  substantially  the  same  terms, 
including  fees,  interest  rates  and 
collateral,  where  applicable,  as  those 
prevailing  at  the  time  for  comparable 
transactions  by  the  member  (or  such 
subsidiary,  holding  company  or  affiliate) 
with  other  persons:  and 

(ii)  In  the  case  of  a  loan  or  extension 
of  credit  by  a  member  (or  such 
subsidiary,  holding  company  or 
affiliate),  does  not  to  the  director's 
knowledge,  involve  more  than  the 
normal  risk  of  repayment  or  contain 
other  unusual  terms  and  conditions  that 
increase  the  risk  of  loss  to  the  member 
(or  such  subsidiary,  holding  company  or 
affiliate). 

(4)  No  director  who  is  appointed 
pursuant  to  section  7(a)  of  the  Act  may, 
during  such  director's  term  of  office,  in 
the  Board's  discretion,  serve  as  an 
appointive  director  if  such  director 

(i)  Has  any  loan  or  extension  of  credit 
from  any  insured  depository  institution 
(or  a  subsidiary  or  non-diversified 
holding  company  thereof,  or  affiliate  of 
such  holding  company)  that  is  more  than 
thirty  (30)  days  past  due;  or 

(ii)  Has  or  has  ever  had  any  loan  or 
extension  of  credit  that  caused  a  loss  to 
any  insured  depository  institution  (or  a 
subsidiary  or  non-diversified  holding 
company  thereof,  or  affiliate  of  such 
holding  company),  or  to  federal  deposit 
insurance  funds,  the  Federal  Savings 
and  Loan  Insurance  Corporation 
( "FSLIC").  or  the  Resolution  Trust 


Corporation  ("RTC*),  widtin  the  pest 
three  (3)  years. 

(c)  Permitted  financial  interests — 
mutual  funds.  An  appointive  director 
may  have  an  interest  in  securities  or 
other  financial  interests  of  a  member  of 
any  Bank  that  arises  solely  through 
ownership  of  shares  or  other  investment 
units  of  one  or  more  diversified  mutual 
funds  (as  defined  in  section  5(a)  and 
(b)(1)  of  the  Investment  Company  Act  of 
1940,  as  amended.  15  VS.C.  80a-5{a), 
(b)(1))  that  have  invested  in  the  member, 
except  that  where  the  member  is  within 
the  district  of  the  Bank  on  whose  board 
the  director  serves,  the  director  may  not 
contribute  to  investment  decisions  of  the 
fund. 

(d)  Prohibited  acceptance  of  things  of 
monetary  value.  (1)  Except  as  provided 
in  paragraph  (d)(2)  of  this  section,  no 
director  who  is  appointed  pursuant  to 
section  7(a)  of  the  Act  may,  during  such 
director's  term  of  office,  solicit  or 
knowingly  accept,  directly  or  indirectly, 
any  gift  gratuity,  favor,  honorarium, 
entertainment  or  any  other  thing  of  . 
monetary  value,  from  a  member  (or  a 
subsidiary  or  non-diversified  holding 
company  thereof,  or  affihate  of  such 
holding  company)  of  the  Bank  on  whose 
board  the  director  serves,  or  from  a 
person  who: 

(i)  Has,  or  is  seeking  to  obtain, 
contractual  or  other  business  or 
financial  relationships  with  the  Bank 
System: 

(ii)  Has  interests  that  may  be 
substantially  affected  by  the 
performance  or  non-performance  of  the 
director's  official  duties:  or 

(iii)  Is  an  officer,  director,  controlling 
shareholder,  employee,  or  agent  of  any 
member  (or  such  subsidiary,  holding 
company  or  affiliate)  or  of  a  trade 
organization  comprised  of  members  (or 
such  subsidiaries,  holding  companies  or 
affiliates)  or  of  a  company  that  is  a 
controlling  shareholder  of  a  member  (or 
such  subsidiary,  holding  company  or 
affiliate). 

(2)  Paragraph  (d)(1)  of  this  section 
shall  not  apply  provided: 

(i)  The  acceptance  of  such  things  of 
monetary  value  is  motivated  by  obvious 
family  or  personal  relationships  rather 
than  the  business  of  the  persons 
concerned: 

(ii)  The  things  of  monetary  value 
accepted  are  unsolicited  advertising  or 
promotional  material,  such  as  pens, 
pencils,  note  pads,  calendars,  seasonal 
gifts  of  nominal  value  or  other  similar 
things  of  nominal  value: 

(iii)  The  things  of  monetary  value 
accepted  are  food  and  accompenjring 
entertainment  of  nominal  value 
accepted  on  infrequent  occasions  in  the 
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ordinary  course  of  a  conference,  meeting 
or  other  working  session  where  such 
things  are  incidental  to  the  activity 
performed:  or 

(iv)  The  things  of  monetary  value 
accepted  are  non-cash  honoraria  of 
nominal  value  where  the  gifts  are 
intended  as  tokens  of  appreciation  for 
the  director's  willingness  to  speak 
before  the  group. 

(e)  Effect  of  ineligibility.  (1)  If  an 
appointive  director  shall  cease  to  have 
any  of  the  qualiBcations  set  forth  in 
section  7{a)  of  the  Act  or  this  part,  such 
directorship  shall  become  vacant 
subject  to  the  cure  option  in  paragraph 
(g)  of  this  section,  but  such  person  may 
continue  to  serve  as  an  appointive 
director  until  his  or  her  successor 
assumes  the  vacated  office  or  the  term 
of  such  office  expires,  whichever  occurs 
first. 

(2)  Any  vote  by  an  appointive  director 
during  a  period  when  such  director  has 
ceased  to  have  any  of  the  qualifications 
set  forth  in  section  7(a)  of  the  Act  or  this 
part  shall  not  be  deemed  to  render  void 
or  invalid  any  action  taken  by  the  board 
of  directors  during  such  period. 

(f)  Certification  and  reporting.  (1) 
Prior  to  the  initial  appointment  each 
director  candidate  for  appointive 
director  shall  certify,  and  annually 
thereafter  by  November  15  of  each  year 
each  appointive  director  shall  certify,  in 
writing  to  the  Board  on  Form  A-1  or  A- 
2,  as  applicable,  that  he  or  she  meets  all 
applicable  eligibility  qualifications  for 
his  or  her  appointment  set  forth  in 
section  7(a)  of  the  Act  and  this  part. 

(2)  If  an  appointive  director  knows  or 
suspects  at  any  time  that  he  or  she  is 
ineligible,  the  director  shall  report  the 
factual  basis  for  the  known  or  suspected 
ineligibility,  with  specificity,  in  writing 
to  the  Board  on  Form  A-2  within  thirty 
(30)  days  of  the  event  that  caused  or 
may  have  caused  his  or  her  ineligibility. 

(3)  Prior  to  the  initial  appointment 
each  director  candidate  for  appointive 
director  shall  fully  disclose,  and 
annually  thereafter  by  November  15  of 
each  year  and  at  any  other  time  they 
arise  each  appointive  director  shall  fully 
disclose,  in  writing  to  the  Board  on  Form 
A-1  or  A-2.  as  applicable,  the  following 
financial  relationships,  as  defined  in 

§  931.30  of  this  chapter,  of  such  director 
candidate  or  appointive  director  and  of 
any  company  for  which  such  director 
candidate  or  appointive  director  serves 
as  a  director,  partner  or  executive 
officer 

(i)  Any  type  of  deposit  or  savings 
account  in  a  member  (or  a  subsidiary  or 
non-diversified  holding  company 
thereof,  or  affiliate  of  such  holding 
company)  of  the  Bank  on  whose  board 
the  director  candidate  or  appointive 


director  serves  in  excess  of  the  limits  of 
federal  deposit  insurance; 

(ii)  Any  contractual  right  with  a 
member  (or  such  subsidiary,  holding 
company  or  affiliate)  of  the  Bank  on 
whose  board  the  director  candidate  or 
appointive  director  serves  in  excess  of 
either  $10,000  or  5  percent  of  the  director 
candidate's  or  appointive  director's  total 
income,  whichever  is  less,  on  an  annual 
basis; 

(iii)  Any  loan  or  extension  of  credit  by 
a  member  (or  such  subsidiary,  holding 
company  or  affiliate)  of  the  Bank  on 
whose  board  the  director  candidate  or 
appointive  director  serves  in  excess  of 
$50,000,  except  a  loan  or  extension  of 
credit  for  the  purpose  of  purchasing  or 
financing  the  director  candidate's  or 
appointive  director's  principal 
residence; 

(iv)  Any  loan  or  extension  of  credit 
from  any  insured  depository  institution 
(or  such  subsidiary,  holding  company  or 
affiliate)  that: 

(A)  Is  or  has  ever  been,  within  the 
past  three  (3)  years,  more  than  thirty  (30) 
days  past  due;  or 

(B)  The  director  knows  caused  a  loss 
to  such  institution  (or  subsidiary, 
holding  company  or  a^iliate),  or  to 
federal  deposit  insurance  funds,  the 
FSLIC,  or  the  RTC,  within  the  past  three 
(3)  years. 

(4)  Failure  to  make  any  certifications 
or  disclosures  required  under  this 
paragraph  (f)  shall  render  the  director 
candidate  or  appointive  director 
ineligible  under  this  part. 

(g)  Opportunity  to  cure.  If  an 
appointive  director  ceases  for  any 
reason  occurring  subsequent  to 
appointment  to  satisfy  the  requisite 
eligibility  qualifications  set  forth  in 
section  7(a)  of  the  Act  or  this  part,  the 
Board  may,  in  its  discretion,  give  such 
director  a  reasonable  opportunity  to 
eliminate  the  cause  of  the  ineligibility 
provided: 

(1)  Such  director  reports  the 
ineligibility,  pursuant  to  paragraph  (f)(2) 
of  this  section,  and  the  proposed  method 
of  remedying  the  cause  of  ineligibility, 
with  specificity,  within  thirty  (30)  days 
of  the  date  of  the  event  that  caused  the 
ineligibility,  or  thirty  (30)  days  of  the 
effective  date  of  this  section,  whichever 
is  later;  and 

(2)  Such  director  remedies  the  cause 
of  the  ineligibility  within  a  reasonable 
period  of  time  set  by  the  Board,  not  to 
exceed  ninety  (90)  days  from  the  date  of 
the  event  that  caused  the  ineligibility,  or 
ninety  (90)  days  from  the  effective  date 
of  this  section,  whichever  is  later. 

3.  Section  932.19  is  revised  to  read  as 
follows: 


§  932.19    Community  Interest  cHractor 
e!lglt>i»ty. 

(a)  Appointment.  At  least  two  (2)  of 
the  appointive  directors  for  each  Bank 
shall  be  conununity  interest  directors. 

(b)  Selection  process.  Each  Bank  shall 
forward  to  the  Board  a  list  of  qualified 
candidates  compiled  after  active 
solicitation  of  nominations  from 
qualified  consumer  or  community 
organizations  within  its  district.  The 
Board  may  on  its  own  also  solicit 
nominations  of  qualified  candidates. 
Final  selection  shall  be  in  the  sole 
discretion  of  the  Board. 

(c)  Ineligibility.  A  community  interest 
director  shall  cease  to  have  the 
qualifications  to  be  a  community 
interest  director  if  such,  director 

(1)  Ceases  to  meet  the  definition  of 
"community  interest  director"  as  set 
forth  in  S  931.15  of  this  chapter  or 

(2)  The  organization  which  the 
commtmity  interest  director  serves: 

(i)  Ceases  to  represent  consumer  or 
community  interests  in  banking  services, 
credit  needs,  housing  or  financial 
consumer  protections;  or 

(ii)  Ceases  to  operate,  is  dissolved,  or 
is  declared  insolvent. 

4.  Section  932.20  is  amended  by 
revising  the  introductory  text  and  the 
column  headings  in  the  table  to  read  as 
follows: 

§  932.20    Minimum  number  of  elective 
directorshipe. 

Under  section  7(c)  of  the  Act,  the 
number  of  elective  directorships 
allocated  to  members  located  in  each 
state  cannot  be  less  than  the  number  of 
directorships  that  were  filled  by  the 
members  from  that  state  on  December 
31, 1960.  The  following  list  sets  forth  the 
number  of  elective  directorships  that 
were  filled  by  members  from  each  state 
on  December  31,  I960: 


Federal  home  loan 
bank— State 


No.  of  elective 

directorstiips  on  December 

31,  1960 


5.  Section  932.21  is  revised  to  read  as 
follows: 

9  932.21    Elective  director  ellgibiHty.  fx 

(a)  Qualifications.  Each  elective 
director  shall: 

(1)  Be  a  citizen  of  the  United  States; 

(2)  Be  a  bona  fide  resident  of  the 
district  served  by  the  Bank  for  which  he 
or  she  is  a  director 

(3)  Be  an  officer  or  a  director  of  a 
member  whose  principal  place  of 
business  is  in  the  state  the  elective 
director  represents;  and 


(4)  Comply  with  all  requiren 
the  Act  and  regulations  and  p 
the  Board  and  of  the  Bank  prei 
effect  or  to  be  established  by  < 
or  the  Bank's  board  of  directoi 

(b)  Prohibited  service.  No  di 
who  is  elected  pursuant  to  sec 
the  Act  may.  during  such  direc 
of  office,  in  the  Board's  discrel 
as  an  elective  director  if  such  i 

(1)  Has  any  loan  or  extensic 
from  any  insured  depository  ii 
(or  a  subsidiary  or  non-diversi 
holding  company  thereof,  or  a: 
such  holding  company)  that  is 
thirty  (30)  days  past  due;  or 

(2)  Has  or  has  ever  had  any 
extension  of  credit  that  causec 
any  insured  depository  institu 
subsidiary  or  non-diversified  1 
company  thereof,  or  affiliate  o 
holding  company),  or  to  federt 
insurance  funds,  the  FSUC,  or 
within  the  past  three  (3)  years 

(c)  Prohibited  acceptance  oj 
monetary  value.  The  prohibiti( 
soliciting  or  accepting  things  c 
monetary  value  set  forth  in  S  { 
of  this  part  also  shall  apply  to 
directors  during  their  term  of  c 
except  for  such  relationships  \ 
members  (or  subsidiaries  or  n( 
diversified  holding  companies 
or  affiliates  of  such  holding  co 
the  elective  directors  represen 

(d)  Minimum  capital  regain 
No  person  who  is  an  officer  or 
of  any  member  of  the  Bank  on 
board  the  person  serves  that  f 
meet  any  applicable  minimxim 
regulatory  capital  requirement 
member's  appropriate  regulate 
agency,  is  eligible  to  hold  the  i 
Bank  elective  director  during  t 
calendar  year  in  which  the  fai 
occurred,  regardless  of  any  ex 
or  exception  to  such  capital 
requirements  granted  by  the  a 
regulatory  agency. 

(2)  A  director  who  is  ineligil 
pursuant  to  paragraph  (d)(1)  o 
section  is  once  again  eligible  f 
in  the  succeeding  calendar  yei 
provided  the  member(s)  that  h 
serves  as  an  officer  or  directoi 
the  applicable  minimum  regulj 
capital  requirements  (which  a; 
satisfied  by  the  granting  of  an; 
exemption  or  exception  to  sue 
requirements  by  the  appropria 
regulatory  agency),  during  eac 
the  election  process  for  the  su 
calendar  year. 

(e)  Ineligible  director-elect 
declared  elected  pursuant  to  \ 
of  this  part  will  not  be  eligible 
office  or  serve  as  a  director  if. 
date  such  person  would  other 
assume  the  directorship,  he  or 
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§  932.19    Community  Interest  dirvctor 
eiiglbility. 

(a)  Appointment.  At  least  two  (2)  of 
the  appointive  directors  for  each  Bank 
shall  be  conununity  interest  directors. 

(b)  Selection  process.  Each  Bank  shall 
forward  to  the  Board  a  list  of  qualified 
candidates  compiled  after  active 
solicitation  of  nominations  from 
qualified  consumer  or  community 
organizations  within  its  district.  The 
Board  may  on  its  own  also  solicit 
nominations  of  qualified  candidates. 
Final  selection  shall  be  in  the  sole 
discretion  of  the  Board. 

(c)  Ineligibility.  A  community  interest 
director  shall  cease  to  have  the 
qualiflcations  to  be  a  community 
interest  director  if  such  director 

(1)  Ceases  to  meet  the  definition  of 
"community  interest  director"  as  set 
forth  in  §  931.15  of  this  chapter  or 

(2)  The  organization  which  the 
community  interest  director  serves: 

(i)  Ceases  to  represent  consumer  or 
community  interests  in  banking  services, 
credit  needs,  housing  or  financial 
consumer  protections;  or 

(ii)  Ceases  to  operate,  is  dissolved,  or 
is  declared  insolvent. 

4.  Section  932.20  is  amended  by 
revising  the  introductory  text  and  the 
column  headings  in  the  table  to  read  as 
follows: 

§932.20    Minimum  numbw  of  electiv* 
dlractorships. 

Under  section  7(c)  of  the  Act,  the 
number  of  elective  directorships 
allocated  to  members  located  in  each 
state  cannot  be  less  than  the  number  of 
directorships  that  were  filled  by  the 
members  from  that  state  on  December 
31, 1960.  The  following  list  sets  forth  the 
number  of  elective  directorships  that 
were  filled  by  members  from  each  state 
on  December  31, 1960: 
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Federal  home  loan 
bank— State 


No.  of  eleclive 

directorships  on  December 

31,  1960 


5.  Section  932.21  is  revised  to  read  as 
follows: 

S  932.21    El«ctiv«  tUnetor  cHglMHty.  n 

(a)  Qualifications.  Each  elective 
director  shall: 

(1)  Be  a  citizen  of  the  United  States; 

(2)  Be  a  bona  fide  resident  of  the 
district  served  by  the  Bank  for  which  he 
or  she  is  a  director; 

(3)  Be  an  officer  or  a  director  of  a 
member  whose  principal  place  of 
business  is  in  the  state  the  elective 
director  represents;  and 


(4)  Comply  with  all  requirements  of 
the  Act  and  regulations  and  policies  of 
the  Board  and  of  the  Bank  presently  in 
effect  or  to  be  established  by  the  Board 
or  the  Bank's  board  of  directors. 

(b)  Prohibited  service.  No  director 
who  is  elected  pursuant  to  section  7  of 
the  Act  may,  during  such  director's  term 
of  office,  in  the  Board's  discretion,  serve 
as  an  elective  director  if  such  director. 

(1)  Has  any  loan  or  extension  of  credit 
from  any  insured  depository  institution 
(or  a  subsidiary  or  non-diversified 
holding  company  thereof,  or  affiliate  of 
such  holding  company)  that  is  more  than 
thirty  (30)  days  past  due;  or 

(2)  Has  or  has  ever  had  any  loan  or 
extension  of  credit  that  caused  a  loss  to 
any  insiu'ed  depository  institution  (or  a 
subsidiary  or  non-diversified  holding 
company  thereof,  or  affiliate  of  such 
holding  company),  or  to  federal  deposit 
insurance  funds,  the  FSLIC,  or  the  RTC 
within  the  past  three  (3)  years. 

(c)  Prohibited  acceptance  of  things  of 
monetary  value.  The  prohibition  on 
soliciting  or  accepting  things  of 
monetary  value  set  forth  in  S  932.18(d) 
of  this  part  also  shall  apply  to  elective 
directors  during  their  term  of  office, 
except  for  such  relationships  with 
members  (or  subsidiaries  or  non- 
diversified  holding  companies  thereof, 
or  affiliates  of  such  holding  companies) 
the  elective  directors  represent. 

(d)  Minimum  capital  requirements.  (1) 
No  person  who  is  an  officer  or  a  director 
of  any  member  of  the  Bank  on  whose 
board  the  person  serves  that  fails  to 
meet  any  applicable  minimum 
regulatory  capital  requirements  of  the 
member's  appropriate  regulatory 
agency,  is  eligible  to  hold  the  office  of 
Bank  elective  director  during  the 
calendar  year  in  which  the  failure 
occurred,  regardless  of  any  exemption 
or  exception  to  such  capital 
requirements  granted  by  the  appropriate 
regulatory  agency. 

(2)  A  director  who  is  ineligible 
pursuant  to  paragraph  (d)(1)  of  this 
section  is  once  again  eligible  for  election 
in  the  succeeding  calendar  year, 
provided  the  member(s)  that  he  or  she 
serves  as  an  officer  or  director  meet(8) 
the  applicable  minimum  regulatory 
capital  requirements  (which  are  not 
satisfied  by  the  granting  of  any 
exemption  or  exception  to  such  capital 
requirements  by  the  appropriate 
regulatory  agency),  during  each  phase  of 
the  election  process  for  the  succeeding 
calendar  year. 

(e)  Ineligible  director-elect  A  person 
declared  elected  pursuant  to  (  932.14(d) 
of  this  part  will  not  be  eligible  to  take 
office  Of  serve  as  a  director  if.  as  of  the 
date  such  person  would  otherwise 
assume  the  directorship,  he  or  she  does 


not  meet  the  eligibility  requirements  set 
forth  in  section  7  of  the  Act  or  this  part 

(f)  Effect  of  ineligibility.  If  an  elective 
director  shall  cease  to  have  any  of  the 
qualifications  set  forth  in  section  7  of  the 
Act  or  this  part,  such  directorship  shall 
immediately  become  vacant  and  such 
person  shall  not  continue  to  serve  as  a 
Bank  director. 

is)  Certification  and  reporting.  (1) 
Prior  to  each  election  each  director 
nominee  for  elective  director  shall 
certify,  and  annually  thereafter  by 
December  1  of  each  year  each  elective 
director  shall  certify,  in  writing  to  the 
Board  on  Form  E-1  or  E-2,  as  applicable, 
that  he  or  she  meets  all  applicable 
eligibility  qualifications  for  his  or  her 
election  set  forth  in  section  7  of  the  Act 
and  this  part. 

(2)  If  an  elective  director  knows  or 
suspects  at  any  time  that  he  or  she  is 
ineligible,  the  director  shall  report  the 
factual  basis  for  the  known  or  suspected 
ineligibility,  with  specificity,  in  writing 
to  the  Board  on  Form  E-2  within  thirty 
(30)  days  of  the  event  that  caused  or 
may  have  caused  his  or  her  ineligibility. 

(3)  Prior  to  each  election  each  director 
nominee  for  elective  director  shall  fully 
disclose,  and  annually  thereafter  by 
December  1  of  each  year  and  at  any 
other  time  they  arise  each  elective 
director  shall  fully  disclose,  in  writing  to 
the  Board  on  Form  E-1  or  E-2,  as 
applicable,  any  financial  relationships, 
as  defined  in  {  931.30  of  this  chapter,  set 
forth  in  S  932.18(f)(3)  of  this  part  of  such 
director  nominee,  elective  director  or 
company  for  which  such  director 
nominee  or  elective  director  serves  as  a 
director,  partner  or  executive  officer. 

(4)  Failure  to  make  any  certifications 
or  disclosures  required  under  this 
paragraph  (g)  shall  render  the  director 
nominee  or  elective  director  ineligible 
under  this  part 

6.  Section  932.22  is  revised  to  read  as 
follows: 

§932.22    Vaeanctee In dbeeteraMpe. 

(a)  Appointive  director  vacancy.  A 
vacancy  in  an  appointive  directorship 
shall  be  filled  for  the  unexpired  term 
through  appointment  by  the  Board  as 
soon  as  practicable. 

(b)  Elective  director  vacancy.  A 
vacancy  in  an  elective  directorship  shall 
be  filled  for  the  unexpired  term  by  an 
affirmative  vote  of  a  majority  of  the 
remaining  Bank  directors  as  soon  as 
practicable,  regardless  of  whether  such 
remaining  Bank  directors  constitute  a 
quorum  of  the  Bank's  board  of  directors. 
The  Board  shall  declare  elected  such 
person  selected  by  the  Bank  directors 
only  if  the  person  satisfies  all  applicable 
eligibility  qualifications  to  serve  as  an 
elective  director  set  forth  in  section  7  of 


the  Act  and  this  part.  Such  vacancy 
shall  be  filled  with  a  director  from  the 
state  of  the  vacated  director,  unless 
there  are  no  eligible  candidates  from 
such  state,  in  which  case  the  vacancy 
shall  be  filled  by  an  eligible  director 
from  another  state  in  the  Bank's  district. 

7.  Section  932.23  is  added  to  read  as 
follows: 

1932.23    CertWc^ten  sod  disdoew 
fonns. 

The  following  forms  shall  be 
completed  and  submitted  to  the  Board 
pursuant  to  the  requirements  of 
S  S  932.18  (f)  and  (g)  and  932^(g)  of  this 
part: 

Form  A-1-Appointive  Director 
Candidates— Personal  Certification 
and  Disclosure  Fonn  (Required  by 
S  932.18(0  (1)  and  (3)  of  this  part) 

Form  A-2-Appointive  Directors — 
Personal  Certification  and  Disclosure 
Form  (Required  by  9  932.1B(f)  (1) 
through  (3)  and  (g)  of  this  part) 

Form  E-1-Elective  Director  Nominees — 
Personal  Certification  and  Disclosure 
Form  (Required  by  5  932.21(g)  (1)  and 
(3)  of  this  part) 

Form  E-2-EIective  Directors — Personal 
Certification  and  Disclosure  Form 
(Required  by  t  932.21(g)  (1)  through  (3) 
of  this  part) 

By  the  Federal  Housing  Finance  Board. 

Dated:  )uiy  2(V,  1991. 
).  Stephen  Britt 
Executive  Director. 
[FR  Doc.  91-1S237  Filed  8-5-91:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatratlon 

14  CFR  Part  39 

[Docket  Na  91-1111- 133-AO] 

All  wuiUiliMSi  IMacUvaa;  Biltlsh 
Aarospaca  Modal  ATP  Sariaa 


AOEMCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NraM). 

•ummart:  This  notice  proposes  to  adopt 

a  new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  ATP  series  airplanes,  which 
would  require  modification  and  testing 
of  the  landing  gear  hydraulic  selector 
valve.  This  proposal  is  prompted  by 
recent  reports  of  friction  in  the  selector 
valve  plunger,  requiring  increased  effort 
by  the  Oight  crew  to  select  the  landing 
gear  down.  This  conditioa  if  not 
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corrected,  could  result  in  a  gear-up 
landing. 

DATES:  Comments  must  be  received  no 
later  than  September  17. 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
133-AD,  1801  Lind  Avenue  SW..  Renton. 
Washington  98055-4056.  The  apphcable 
service  information  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport, 
Washington,  DC  20041-0414.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1801 
Lind  Avenue  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroedcr,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1801  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  AU 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administratorbefore  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  speciHcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-133-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 


Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  noticed 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  British  Aerospace 
Model  ATP  series  airplanes.  There  have 
been  recent  reports  of  friction  in  the 
selector  valve  plunger,  requiring 
increased  effort  by  the  flight  crew  to 
select  the  landing  gear  down.  This 
condition,  if  not  corrected,  could  result 
in  a  gear-up  landing. 

British  Aerospace  has  issued  Service 
Bulletin  ATP-29-6.  dated  April  12, 1991. 
which  references  AP  Precision 
Hydraulics  Service  Bulletin  AIR44880- 
29-01.  dated  April  1991.  and  describes 
procedures  for  modification  of  the 
landing  gear  hydraulic  selector  valve. 
The  modification  consists  of  lowering 
the  tightening  torque  of  the  gland 
bearing,  chamfering  the  body  bore  to 
prevent  burrs  being  formed,  opening  out 
the  hole  in  the  end  plate  to  prevent 
plunger  foul,  and  tightening  the  torque 
on  the  fluid  adapters  to  prevent  leakage. 
The  AP  Precision  Hydraulics  service 
bulletin  also  describes  procedures  to 
test  the  selector  valve.  The  United 
Kingdom  CAA  has  classified  the  AP 
Precision  Hydraulics  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  S  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  modification  and  testing 
of  the  landing  gear  hydraulic  selector 
valve  in  accordance  with  the  service 
bulletins  previously  described. 

It  is  estimated  that  6  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  6 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1,980. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 


implications  to  warrant  the  pr^^paration 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administi-ation 
proposes  to  amend  14  CFR  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11JJ9. 

§39.13    [AmeiKted] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  No.  91-NM-133- 
AD. 

Applicability:  Model  ATP  series  airplanes, 
equipped  with  hydraulic  selector  valves  part 
number  AIR44680  and  AIR44682.  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  a  gear-up  landing,  accomplish 
the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  and  test  the  landing 
gear  hydraulic  selector  valves  in  accordance 
with  AP  Precision  Hydraulics  Service  Bulletin 
AIR44880-29-01,  dated  April  1991. 

Note:  British  Aerospace  Service  Bulletin 
ATP-29-6,  dated  April  12. 1991.  references 
AP  Precision  Hydraulics  Service  Bulletin 
AIR44680-29-01,  dated  April  1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 


then  send  it  to  the  Manager,  S< 
Branch,  ANM-113. 

(c)  Special  flight  permits  ma 
accordance  with  FAR  21.197  a 
operate  airplanes  to  a  base  in 
comply  with  the  requirements 

All  persons  affected  by  this 
have  not  already  received  the 
service  documents  from  the  mi 
may  obtain  copies  upon  requei 
Aerospace,  PLC,  Librarian  for 
Bulletins,  P.O.  Box  17414,  Dulli 
Airport  Washington,  DC  2004! 
documents  may  be  examined  i 
Northwest  Mountain  Region.  1 
Airplane  Directorate,  1601  Lini 
Renton,  Washington. 

Issued  in  Renton.  Washingtc 
1991. 

David  G.  Hmlel. 

Acting  Manager,  Transport  Ah 
Directorate.  Aircraft  Ceriificai 
[FR  Doc.  91-18559  Filed  8-6-91 
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14  CFR  Part  39 

(Docket  No.  91-NM-130-AD] 

AlrworttiineM  Directives;  I 
Douglas  Model  DC-9  and  I 
Series  Airplanes,  Model  M 
Airplanes,  and  C-9  (Mllltar 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DO! 
ACnON:  Notice  of  proposed 
(NPRM). 

summary:  This  notice  propi 
supersede  an  existing  airwt 
directive  (AD),  applicable  t 
McDonnell  Douglas  Model  I 
DC-ft-eo  series  airplanes,  K 
airplanes,  and  C-9  (Militarj 
airplanes,  which  currently  r 
replacement  of  a  certain  lap 
forward  cabin  attendant  do 
That  action  was  prompted  I 
that  the  outboard  attendant 
connection  half  can  inadvei 
thrown  into  the  lower  hinge 
passenger  entrance  door  an 
opening  of  the  door.  This  cc 
not  corrected,  could  result  ii 
evacuation  of  passengers  in 
emergency  situation.  This  p 
action  would  require  inspec 
outboard  lap  belt  assembly 
forward  cabin  attendant  set 
on  additional  airplanes,  and 
replacement  of  the  lap  belt  i 
obstruct  the  opening  of  the  ] 
entrance  door. 
DATES:  Comments  must  be  i 
later  than  September  17, 19£ 
ADDRESSES:  Send  comment! 
proposal  in  duphcate  to  the 
Aviation  Administration,  N< 
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th  Executive  Order 
lined  that  this  proposal 
iifficient  federalism 


implications  to  warrant  the  prLiparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291.  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979];  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11. B9. 

§39.13    [AmMKted] 

2.  Section  39.13  Is  amended  by  adding 
the  following  new  airworthiness 
directive: 

BritiBh  Aerospace:  Docket  No.  91-NM-133- 
AD. 

Applicability:  Model  ATP  series  airplanes, 
equipped  with  hydraulic  selector  valves  part 
number  AIR44880  and  AIR44882.  certificated 
in  any  category. 

Compliance:  Required  as  indicated  unless 
previously  accomplished. 

To  prevent  a  gear-up  landing,  accomplish 
the  following: 

(a)  Within  12  months  after  the  elective 
date  of  this  AD.  modify  and  test  the  landing 
gear  hydraulic  selector  valves  in  accordance 
with  AP  Precision  Hydraulics  Service  Bulletin 
AIR44880-2»^}1.  dated  April  1991. 

Note:  British  Aerospace  Service  Bulletin 
ATP-29-6,  dated  April  12, 1991,  references 
AP  Precision  Hydraulics  Service  Bulletin 
AIR44a80-29-01,  dated  April  1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 


then  send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace,  PLC,  Librarian  for  Service 
Bulletins,  P.O.  Box  17414,  Dulles  International 
Airport  Washington,  DC  20041-0414.  These 
documents  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  lind  Avenue  SW., 
Renton.  Washington. 

Issued  in  Renton.  Washington,  on  July  18, 
1991. 

David  G.  Hmiel 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  91-18559  Filed  S-6-01:  8:45  am] 
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14  CFR  Part  39 

(Docktt  No.  91-NM-130-AD] 

AlrworttiineM  Directives;  McDonnell 
Douglas  Model  DC-9  and  DC-9-80 
Series  Airplanes,  Model  MD-88 
Airplanes,  and  C-9  (Military)  Series 
Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-9  and 
DC-9-80  series  airplanes.  Model  MD-88 
airplanes,  and  C-9  (Military)  series 
airplanes,  which  currently  requires 
replacement  of  a  certain  lap  belt  at  the 
forward  cabin  attendant  double  seat. 
That  action  was  prompted  by  a  report 
that  the  outboard  attendant  lap  seat  belt 
connection  half  can  inadvertently  be 
thrown  into  the  lower  hinge  of  the 
passenger  entrance  door  and  obstruct 
opening  of  the  door.  This  condition,  if 
not  corrected,  could  result  in  delayed 
evacuation  of  passengers  in  an 
emergency  situation.  This  proposed 
action  would  require  inspection  of  the 
outboard  lap  belt  assembly  at  the 
forward  cabin  attendant  seat  installed 
on  additional  airplanes,  and 
replacement  of  the  lap  belt  if  it  can 
obstruct  the  opening  of  the  passenger 
entrance  door. 

dates:  Comments  must  be  received  no 
later  than  September  17. 1991. 
AODRCSSCS:  Send  comments  on  the 
proposal  in  duphcate  to  the  Federal 
Aviation  Administration,  Northwest 


Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  9H^M- 
130-AD.  1601  Und  Avenue  SW..  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  McDonnell  Douglas  Corporation. 
P.O.Box  lin.  Long  Beach,  California 
90801,  Attn;  Business  Unit  Manager, 
Technical  Publications  &  Technical 
Administrative  Support  C1-L5B  (54-60). 
This  information  may  be  examined  at 
the  FAA  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Renton,  Washington; 
or  the  Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street,  Long 
Beach.  California. 

FOR  FURTHER  INFORMATION  CONTACT 

Walter  Eierman.  Aerospace  Engineer. 
Los  Angeles  Aircraft  CertiHcation 
Office.  Systems  and  Equipment  Branch, 
ANM-131L,  FAA  Northwest  Mountain 
Region.  Transport  Airplane  Directorate, 
3229  East  Spring  Street  Long  Beach. 
California  90806-2425:  telephone  (213) 
988-^336. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  speciBed  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  Bled  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-130-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  June  29.  igQa  the  FAA  issued  AD 
90-15-02.  Amendment  39-6651  (55  FR 


28183.  )uly  la  1990).  to  require 
replacement  of  a  certain  lap  belt  at  the 
forward  cabin  attendant  double  seat  on 
certain  Model  DC-e  and  DC-0-80  series 
airplanes.  Model  MD-88  airplanes,  and 
C-0  (mihtary)  series  airplanes.  That 
action  was  prompted  by  a  report 
indicating  that  the  outboard  attendant 
seat  lap  belt  connection  half  can 
inadvertently  be  thrown  into  the  lower 
hinge  of  the  passenger  entrance  door 
and  obstruct  opening  of  the  door.  This 
condition,  if  not  corrected,  could  result 
in  delayed  evacuation  of  passengers  in 
an  emergency  situation. 

AD  90-15-02  is  applicable  only  to 
those  airplanes  listed  in  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin 
A25-311.  dated  January  31.  igga  The 
airplanes  listed  in  that  service  bulletin 
had  the  subject  lap  belt  assembUes 
installed  in  them  originally  by 
McDonnell  Douglas  prior  to  delivery. 
However,  since  issuance  of  AD  90-15- 
02.  a  report  has  been  received  which 
indicated  that  operators  of  certain  other 
Model  DC-0  series  airplanes  not  listed 
in  the  service  bulletin  may  have 
installed  the  subject  lap  t>elt  assemblies 
after  delivery;  therefore,  these  airplanes 
may  be  subject  to  the  same  unsafe 
condition  addressed  in  AD  90-15-02. 
The  FAA  has  determined  that  it  is 
necessary  to  inspect  all  airplanes  in  the 
series  to  determine  if  the  subject  lap  belt 
assemblies  are  installed  and.  where 
necessary,  to  replace  the  lap  belt  in 
order  to  eliminate  the  interference  with 
the  opening  of  the  passenger  door. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-O  Alert  Service 
Bulletin  A25-311,  dated  January  31. 199a 
which  describes  procedures  for  the 
replacement  of  a  certain  lap  belt  at  the 
forward  cabin  attendant  double  seat 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AJ3  is  proposed 
which  would  supersede  AD  90-15-02 
with  a  new  airworthiness  directive  that 
would  require  inspection  of  the  outboard 
lap  belt  assembly  at  the  forward  cabin 
attendant  seat  on  all  Model  DC-9  series 
airplanes,  and  replacement  of  the  lap 
belt  if  it  obstructs  opening  the  passenger 
entrance  door. 

There  are  approximately  1,793  Model 
DC-9  series.  DC-O-SO  series.  MD-88, 
and  C-0  (Military]  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  It  is  estimated  that  1,065  airplanes 
of  U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  0.6 
manhour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
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estimated  to  be  $35,805.  Where  seat  belt 
interference  is  discovered,  an  additional 
$80  per  airplane  would  be  required  for 
the  cost  of  the  replacement  belt. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  su^cient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
nde"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-*49. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    (AmendMl) 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6651  and  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  No  91-NM-130- 
AD.  Supersedes  AD  90-15-02. 

Applicability:  All  Model  DC-9  and  DC-0- 
80  series  airplanes.  Model  MD-88  airplanes, 
and  C-fl  (Military)  series  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  the  lap  belt  connector  or  buckle 
from  jamming  the  passenger  entrance  door 
hinge,  accomplish  the  following: 

(a)  For  airplane*  Usted  in  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A2S-311. 
dated  January  31, 1990:  Within  six  months 


after  August  14. 1990  (the  effective  date  of  AD 
90-15-02,  Amendment  39-6651),  modify  the 
forward  cabin  attendant  dual  seat,  outboard 
position,  lap  belt  restraint  system,  in 
accordance  with  the  Accomplishment 
Instructions,  Paragraph  2,  of  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A25-311, 
dated  January  31. 1990. 

(b)  For  airplanes  not  listed  in  McDonnell 
Douglas  DC-e  Alert  Service  Bulletin  A25-311, 
dated  January  31, 1990,  and  having  dual 
forward  cabin  attendant  seats  incorporating 
a  restraint  system  with  lap  belts  independent 
of  the  shoulder  harness:  Within  six  months 
after  the  effective  date  of  this  AD,  inspect  the 
outlMjard  attendant  seat  lap  belt  to  determine 
if  the  connector  or  buckle  is  capable  of 
reaching  and  interfering  with  the  lower  hinge 
of  the  passenger  entrance  door  and 
obstructing  the  opening  of  the  door. 

(1)  If  opening  of  the  passenger  entrance 
door  is  obstructed,  prior  to  further  flight, 
modify  the  installation  so  that  a  shorter  lap 
belt  half  is  utilized,  in  a  manner  approved  by 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (ACO),  FAA.  Transport 
Airplane  Directorate. 

(2)  If  opening  of  the  passenger  entrance 
door  is  not  obstructed,  no  further  action  is 
necessary. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
ACO. 

Note:  A  previously-approved  alternative 
method  of  compliance  with  AD  90-15-02  is 
considered  to  be  an  approved  alternative 
method  of  compliance  with  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requiremenU  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
McDonnell  Douglas  Corporation,  Post  Office 
Box  1771.  Long  Beach,  California  90801;  Attn: 
Business  Unit  Manager.  Technical 
Publications  &  Technical  Administrative 
Support.  C1-L5B  (54-o0).  These  documenU 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1801  Lind  Avenue  SW.,  Renton. 
Washington,  or  the  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring  Street, 
Long  Beach,  California. 

Issued  in  Renton,  Washington,  on  July  18. 
1991. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  91-18S61  Filed  ^-^-«1: 8:45  am] 
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14  CFR  Part  39 

lOocfcat  Na  •1-NM-132-A01 

Airworttiiness  Oirectlvet;  SAAB-Scania 
Models  SF-340A  and  SAAB  340B 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  ndemaking 
(NPRM). 

SiiMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  SAAB-Scania 
Models  SF-340A  and  SAAB  340B  series 
airplanes,  which  would  require  a  one- 
time inspection  and  measurement  of 
certain  latches  on  the  nacelle  forward 
cowling  doors  to  determine  if  the  latch 
triggers  are  within  certain  specified 
limits,  and  the  installation  of  new  latch 
triggers,  if  necessary.  This  proposal  is 
prompted  by  reports  that  the  latch 
triggers  on  the  nacelle  forward  cowling 
doors  had  been  trimmed  to  make  the 
latch  fit  the  form  of  the  cowling  surface, 
which  could  cause  abnormal  abrasion 
on  the  triggers  and  subsequent 
imlocking  of  the  latches.  This  condition, 
if  not  corrected,  could  result  in  the 
cowling  doors  opening  during  flight. 
DATES:  Conunents  must  be  received  no 
later  than  September  17, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  91-NM- 
132-AD.  1601  Land  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  SAAB-Scania  AB,  Product  Support, 
&^581.£8,  Linkoping,  Sweden.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Quam,  Standardization 
Branch,  ANM-113:  telephone  (206)  227- 
2145.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPtEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comir.ents  specified 


above  will  be  considered  by  t: 
Administrator  before  taking  a 
the  proposed  rule.  The  propos 
contained  in  this  Notice  may  I 
in  light  of  the  comments  recei" 

Comments  are  specifically  i 
the  overall  regulatory,  econon 
environmental,  and  energy  as 
the  proposed  rule.  All  commei 
submitted  will  be  available,  b 
and  after  the  closing  date  for  ( 
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Interested  persons.  A  report 
summarizing  each  FAA/publii 
concerned  with  the  substance 
proposal,  will  be  filed  in  the  R 
Docket. 

Commenters  wishing  the  F/ 
acknowledge  receipt  of  their  c 
submitted  in  response  to  this  1 
must  submit  a  self-addressed, 
post  card  on  which  the  follow 
statement  is  made:  "Comment 
Docket  Number  91-NM-132-/ 
post  card  will  be  date/ time  sti 
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Discussion 
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14  CFR  Part  39 

(Oocfcat  Na  •1-NM-132-A0] 

Airwortttin«ss  Directtvet;  SAAB-Scania 
Models  SF-340A  and  SAAB  340B 
Series  Ahptanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT, 
action:  Notice  of  proposed  rulemaking 
(NPRKf). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  SAAB-Scania 
Models  SF-340A  and  SAAB  340B  series 
airplanes,  which  would  require  a  one- 
time inspection  and  measurement  of 
certain  latches  on  the  nacelle  forward 
cowhng  doors  to  determine  if  the  latch 
triggers  are  within  certain  specified 
hmits,  and  the  installation  of  new  latch 
triggers,  if  necessary.  This  proposal  is 
prompted  by  reports  that  the  latch 
triggers  on  ^e  nacelle  forward  cowling 
doors  had  been  trimmed  to  make  the 
latch  fit  the  form  of  the  cowling  surface, 
which  could  cause  abnormal  abrasion 
on  the  triggers  and  subsequent 
unlocking  of  the  latches.  This  condition, 
if  not  corrected,  could  result  in  the 
cowling  doors  opening  during  flight. 
DATES:  Comments  must  be  received  no 
later  than  September  17, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  91-^JM- 
132-AD,  1601  Land  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  SAAB-Scania  AB,  Product  Support, 
S-581.68.  Linkoping,  Sweden.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Quam,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
SUPPt^MENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  speciHed  above.  All 
communications  received  on  or  before 
the  closing  date  for  comor.ents  specified 


above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-132-AD."  The 
post  card  will  be  date/ time  stamped  and 
returned  to  die  commenter. 

Discussion 

The  Luftfartsverket  (LFV),  which  is 
the  airworthiness  authority  of  Sweden, 
in  accordance  with  existing  provisions 
of  a  bilateral  airworthiness  agreement, 
has  noticed  the  FAA  of  an  unsafe 
condition  which  may  exist  on  certain 
SAAB-Scania  Models  SF-340A  and 
SAAB  340B  series  airplanes.  There  have 
been  recent  reports  that  the  latch 
triggers,  manufactured  by  Avibank, 
located  on  the  nacelle  forward  cowling 
doors  have  been  trimmed  to  make  the 
latch  fit  the  form  of  the  cowling  surface. 
This  could  cause  abnormal  abrasion  on 
the  latch  triggers  and  subsequent 
unlocking  of  the  latches.  This  condition, 
if  not  corrected,  could  result  in  the 
cowling  doors  opening  during  flight. 

SAAB-Scania  has  issued  Service 
Bulletin  340-71-035,  Revision  1,  dated 
December  18, 1990,  which  describes 
procedures  for  a  one-time  inspection 
and  measurement  of  the  Avibank 
latches  on  the  nacelle  forward  cowling 
doors  to  determine  if  the  latch  triggers 
are  within  specified  Umits,  and  the 
installation  of  new  latch  triggers,  if 
necessary.  The  LFV  has  classified  this 
service  bulletin  as  mandatory,  and  has 
issued  Swedish  Airworthiness  Directive 
1-042  addressing  this  subject. 

This  airplane  model  is  manufactured 
in  Sweden  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 


would  require  a  one-time  inspection  and 
measurement  of  the  Avibank  latches  on 
the  nacelle  forward  cowling  doors  to 
determine  if  the  latch  triggers  are  within 
specified  limits,  and  the  installation  of 
new  latch  triggers,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  106  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  2 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $11,880. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  ejects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034.  February 
26, 1979);  and  (3)  if  promulgated,  %vill  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-(AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  ll.sa 

9M.13    (AniMidMl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive; 

Saab-Scania:  Docket  No.  91^^-132-AD. 


Applicability:  Model  SF-340A  series 
airplanes.  Serial  Numbers  004  through  159; 
and  Model  SAAB  340B  series  airplanes. 
Serial  Numbers  160  through  200:  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  the  cowling  doors  from  opening 
during  flight  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  inspect  and  measure  the  Avibank 
latches  on  the  nacelle  forward  cowling  doors 
7271110-501/801.  in  accordance  with  SAAB 
Service  Bulletin  340-71-035.  Revision  1.  dated 
December  18, 1990. 

(1)  If  the  measurement  is  within  the  limits 
specified  in  Figure  2  of  the  service  bulletin, 
no  further  action  is  required. 

(2)  If  the  measurement  is  outside  the  limits 
specified  in  Figure  2  of  the  service  bulletin, 
prior  to  further  flight  install  new  latch 
triggers  in  accordance  with  paragraph  2.C  of 
the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

NotK  The  request  should  be  forwarded 
tlux>ugh  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  SAAB- 
Scania  AB.  Product  Support.  S-581.8a 
Linkoping.  Sweden.  These  documents  may  ba 
examined  at  the  FAA.  Northwest  Mountain 
Region,  Transport  Airplane  Directorate.  1801 
Lind  Avenue  SW.,  Renton.  Washington. 

Issued  in  Renton.  Washington,  on  )uly  18, 
1991. 

David  G.  Hmial. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  91-18580  Filed  8-5-91:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Parte  1  and  10 

[Docket  Na  910764-1 1M] 

RIN  OeSI-AAM 

Duty  Of  Discioaure 

AOENCY:  Patent  and  Trademark  Office, 

CoRunerce. 

ACTION:  Notice  of  proposed  rulemaking. 


:  The  Patent  and  Trademark 
O^ice  (Office)  proposes  to  amend  the 
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rules  of  practice  in  patent  cases  to  (1) 
clarify  the  duty  of  disclosure  for 
information  required  to  be  submitted  to 
the  Office;  (21  provide  flexible  time 
limits  for  submitting  information 
disclosure  statements  including  the 
requirement  for  a  fee  in  certain  cases; 
(3)  eliminate  consideration  of  duty  of 
disclosure  issues  by  the  Office  except  in 
disciplinary  proceedings,  and  under 
other  limited  circumstances;  and  (4) 
eliminate  the  striking  of  patent 
applications  which  are  improperly 
executed.  The  Office  further  proposes  to 
amend  the  Patent  and  Trademark  Office 
Code  of  Professional  Responsibility  to 
define  acts  of  misconduct  which 
conform  to  a  failure  to  comply  with  the 
proposed  rules  on  duty  of  disclosure. 

The  proposed  rules  attempt  to  strike  a 
balance  between  the  need  of  the  Office 
to  obtain  and  consider  all  known 
relevant  information  pertaining  to 
patentability  before  a  patent  is  granted 
and  the  desire  to  avoid  or  minimize 
unnecessary  complications  in  the 
enforcement  of  patents.  The  proposed 
rules  are  intended  to  (1)  specify  more 
precisely  the  information  which  those 
associated  with  the  Hling  and 
prosecution  of  patent  applications  have 
a  duty  to  disclose  to  the  Office;  (2) 
minimize  the  risk  that  valuable  patent 
rights  will  be  lost  by  providing  more 
flexible  procedures  and  time  limits  for 
submitting  information  to  the  Office  in 
pending  patent  applications;  (3)  insure 
that  information  material  to 
patentability  timely  submitted  to  the 
Office  is  considered  by  the  examiner 
before  a  patent  is  granted;  and  (4) 
permit  some  of  the  Office  resources 
previously  devoted  to  consideration  of 
duty  of  disclosure  issues  to  be  directed 
to  other  Office  priorities. 
DATES:  Comments  must  be  submitted  on 
or  before  October  8, 1991.  A  public 
hearing  will  be  held  on  October  8, 1991. 
beginning  at  9:30  a.m.  Requests  to 
present  oral  testimony  should  be 
received  on  or  before  October  7, 1991. 
ADDRESSES:  Address  written  conunents 
and  requests  to  present  oral  testimony 
to  Commissioner  of  Patents  and 
Trademarks.  Washington,  DC  20231, 
marked  to  the  attention  of  Charles  R 
Van  Horn  (Crystal  Park  2— room  919). 
The  hearing  will  be  held  at  the  Patent 
and  Trademark  Office  in  room  912  of 
Crystal  Park  Building  2  located  at  2121 
Crystal  Drive.  Arlington.  Virginia. 
Written  comments  and  a  transcript  of 
the  public  hearing  will  be  available  for 
public  inspection  in  room  919  of  Crystal 
Park  Building  2. 

FOU  FURTHER  INFORMATKMI  CONTACT: 

By  telephone  Charles  E.  Van  Horn  (70S- 
557-3054)  or  J.  Michael  Thesz  (703-557- 


8384)  or  by  mail  addressed  to 
Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231,  and 
marked  to  the  attention  of  Charles  E. 
Van  Horn  (Crystal  Park  2— room  919). 
SUPPLEMENTARY  INFORMATION:  The 
notice  of  proposed  rulemaking  published 
in  the  Federal  Register  at  54  FR  11334 
(March  17. 1989),  and  in  the  Patent  and 
Trademark  Office  Official  Gazette  at 
1101  Off.  Gaz.  Pat.  Office  12  (April  4, 
1909),  is  hereby  withdrawn.  The  ndes 
proposed  herein  are  significandy 
different  from  those  contained  in  the 
notice  of  proposed  rulemaking  of  March 
17. 1989. 

The  purpose  of  the  rules  relating  to 
duty  of  disclosure  is  to  advise 
individuals  of  the  scope  of  that  duty  and 
to  assist  the  Office  in  conducting 
effective  and  efficient  ex  parte 
examination  of  patent  applications  and 
to  issue  valid  patents.  The  rules  are 
directed  to  those  individuals  who  are 
substantively  involved  in  the 
preparation  or  prosecution  of  the  patent 
application. 

The  proposed  rules  emphasize  that  the 
pubhc  interest  is  best  served  and  the 
Office  is  most  effective  in  granting  valid 
patents  when,  at  the  time  the  patent 
application  is  examined,  the  Office  is 
aware  of  and  evaluates  all  information 
material  to  patentability.  The  primary 
concern  of  the  Office  is  that  relevant 
information  be  considered  by  the 
examiner  before  a  patent  is  granted,  not 
on  how  that  information  comes  to  the 
attention  of  the  examiner.  The  public 
the  Office  and  the  users  of  the  patent 
system  also  have  an  interest  in  an 
efficient  examination  process. 
Accordingly,  the  proposed  rules  place 
some  practical  time  limits  on  the 
submission  of  information  to  the  Office, 
without  foreclosing  the  opportunity  to 
have  any  information  considered  by  the 
Office  in  a  particular  application,  or  in  a 
continuing  application,  before  a  patent 
is  granted. 

The  Office  proposes  to  modify  {  1>56 
to  more  clearly  define  for  individuals 
associated  with  the  filing  and 
prosecution  of  a  patent  appUcation  the 
duty  to  cite  to  the  Office  all  information 
known  to  them  to  be  material  to 
patentability.  The  duty  contemplated  by 
proposed  (1.56  requires  both 
knowledge  of  the  information  and 
knowledge  of  its  materiality.  The  duty 
would  exist  with  respect  to  the  subject 
matter  of  claims  for  which  a  patent  is 
sought,  and  would  not  exist  for  the 
subject  matter  of  claims  which  is  no 
longer  under  consideration.  Proposed 
fi  1.56  specifies  that  there  is  no  need  to 
cite  information  material  to 
patentability  of  a  cancelled  claim  or  a 


claim  withdrawn  from  consideration  is 
the  information  is  not  material  to  the 
patentability  of  any  claim  remaining 
under  consideration  in  the  application. 

Proposed  {  1-56  would  emphasize  that 
the  interests  of  the  Office  and  the  patent 
system  are  served  when  information 
that  is  material  to  the  patentability  of 
claims  that  issue  in  a  patent  is 
considered  by  the  Office  before  a  patent 
is  granted.  Specifically,  proposed  S  1.56 
specifies  that  the  requirements  of  the 
section  would  be  satisfied  if  all 
Information  known  to  be  material  to  the 
patentability  of  all  allowed  claims  was 
either  cited  by  the  Office  or  submitted  to 
the  Office  in  the  manner  prescribed  by 
8S  1.97(b)-{d)  and  1.98  prior  to  the 
issuance  of  the  patent.  The  duty  of 
disclosure  as  defined  in  proposed  (1-56 
would  not  be  violated  simply  because 
the  examiner  cited  a  reference  before  it 
was  submitted  to  the  Office  by  an 
individual  subject  to  the  duty. 

Proposed  {  1.56(b)  presents  a  clearer 
and  more  objective  definition  of 
information  material  to  patentability. 
The  current  definition,  based  on  what 
would  be  important  to  a  reasonable 
examiner  in  deciding  whether  to  allow 
the  apphcation  to  issue  as  a  patent,  has 
been  criticized  as  vague  and  because  it 
does  not  correlate  with  any  concept 
applied  in  other  areas  of  the  patent  law. 
The  revised  definition  is  framed  in  terms 
of  alternative  objective  criteria  that 
emphasize  the  direct  connection 
between  the  disclosure  standard  and  the 
examination  process. 

Under  proposed  {  1.97.  individuals 
who  are  working  diligently  in  a 
cooperative  effort  with  the  Office  to 
bring  material  information  to  the 
attention  of  the  examiner  promptly  after 
its  discovery  are  able  to  file  such 
information  and  have  it  considered  by 
the  examiner  until  the  point  in  the 
pendency  of  the  application  where  the 
issue  fee  is  paid.  For  those  individuals 
that  do  not  certify  that  the  information 
was  recently  discovered  as  defined  in 
proposed  S  1.97(e),  the  opportunities  to 
have  information  considered  by  the 
examiner  during  the  examination  of  a 
particular  application  are  more  limited. 
Even  where  no  certification  is  made, 
however,  the  opportunity  is  available  for 
such  individuals  to  timely  file  a 
continuing  application  of  the  particular 
application  to  have  such  information 
considered. 

The  Office  encourages  prompt  filing  of 
information  disclosure  statements,  yet  is 
willing  to  provide  more  flexibility  for 
patent  applications  within  certain  limits. 
Recent  surveys  of  1719  recently  issued 
patent  files  indicated  that  856  (50%) 
contained  a  total  of  933  information 


disclosure  statements.  Wher 
statements  were  filed  in  an  i 
691  (74%)  were  filed  before  t 
Office  action.  874  (94%)  wen 
before  the  final  rejection  or  i 
allowance,  whichever  occun 
923  (99%)  were  filed  before  p 
the  issue  fee.  If  there  is  a  sul 
shift  in  the  filing  of  informal 
disclosure  statements  to  a  la 
time  in  the  examination  pro( 
efficiency  and  cost  of  that  pi 
average  pendency  of  applies 
be  adversely  affected. 

The  Office  proposes  to  am 
to  reflect  current  practice  of 
investigating  violations  of  di 
disclosure  except  under  verj 
circumstances  or  with  respei 
charge  of  misconduct  under 
10.  Similarly,  the  Office  gene 
not  comment  on  duty  of  disc 
issues,  bur  reserves  its  inher 
authority  to  reject  an  applicc 
appropriate  circumstances  v 
or  other  inequitable  conduct 
occurred.  The  Office  would  i 
authority  in  ex  parte  examin 
in  the  most  egregious  and  cl< 
e.g.,  where  there  is  a  final  co 
that  inequitable  conduct  has 
The  Office  will  not  consider, 
or  decide  fraud  or  other  ineq 
conduct  issues  during  an  inti 
proceeding  under  35  U.S.C.  1 
Specifically,  a  motion  for  juc 
based  on  inequitable  conduc 
longer  be  authorized  under  3 
1.633(a).  However,  practitior 
have  participated  in  fraud  oi 
inequitable  conduct  would  n 
subject  to  disciplinary  proce 
CFR  part  10. 

Examination  for  the  lack  c 
intent  in  reissue  applicationc 
continue  (35  U.S.C.  251),  but 
independent  investigation  of 
conduct  issues.  The  reissue  i 
statement  of  lack  of  decepti^ 
generally  will  be  accepted  a: 
except  in  special  circumstan 
a  judicial  determination  of  fi 
inequitable  conduct  or  an  ad 
facts  which  would  conclusiv 
establish  fraud  or  inequitabl 
without  any  investigation.  In 
cases,  the  claims  will  be  reje 
35  U.S.C.  251  for  failing  to  sa 
statutory  requirement  of  a  la 
"deceptive  intent."  See  In  re 
F.2d  623, 187  USPQ  209  (CCP 
Accordingly,  reissue  is  not  a 
cure  or  otherwise  purge  ineq 
conduct  in  obtaining  a  paten 
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claim  withdrawn  from  consideration  is 
the  information  is  not  material  to  the 
patentability  of  any  claim  remaining 
under  consideration  in  the  application. 

Proposed  {  1.56  would  emphasize  that 
the  interests  of  the  Office  and  the  patent 
system  are  served  when  information 
that  is  material  to  the  patentability  of 
claims  that  issue  In  a  patent  is 
considered  by  the  Office  before  a  patent 
is  granted.  Specifically,  proposed  9  1-56 
specifies  that  the  requirements  of  the 
section  would  be  satisfied  if  all 
information  known  to  be  material  to  the 
patentability  of  all  allowed  claims  was 
either  cited  by  the  Office  or  submitted  to 
the  Office  in  the  manner  prescribed  by 
SS  1.97(b)-{d)  and  1.98  prior  to  the 
issuance  of  the  patent.  The  duty  of 
disclosure  as  defmed  in  proposed  S  1-56 
would  not  be  violated  simply  because 
the  examiner  cited  a  reference  before  il 
was  submitted  to  the  Office  by  an 
individual  subject  to  the  duty. 

Proposed  {  1.56(b)  presents  a  clearer 
and  more  objective  definition  of 
information  material  to  patentability. 
The  current  definition,  based  on  what 
would  be  important  to  a  reasonable 
examiner  in  deciding  whether  to  allow 
the  application  to  issue  as  a  patent,  has 
been  criticized  as  vague  and  because  it 
does  not  correlate  with  any  concept 
applied  in  other  areas  of  the  patent  law. 
The  revised  definition  is  fi-amed  in  terms 
of  alternative  objective  criteria  that 
emphasize  the  direct  connection 
between  the  disclosure  standard  and  the 
examination  process. 

Under  proposed  §  1.97,  individuals 
who  are  working  diligently  in  a 
cooperative  effort  with  the  Office  to 
bring  material  information  to  the 
attention  of  the  examiner  promptly  after 
its  discovery  are  able  to  file  such 
information  and  have  it  considered  by 
the  examiner  until  the  point  in  the 
pendency  of  the  application  where  the 
issue  fee  is  paid.  For  those  individuals 
that  do  not  certify  that  the  information 
was  recently  discovered  as  defined  in 
proposed  (  1.97(e),  the  opportunities  to 
have  information  considered  by  the 
examiner  during  the  examination  of  a 
particular  application  are  more  limited. 
Even  where  no  certification  is  made, 
however,  the  opportunity  is  available  for 
such  individuals  to  timely  file  a 
continuing  application  of  the  particular 
application  to  have  such  information 
considered. 

The  Office  encourages  prompt  filing  of 
information  disclosure  statements,  yet  is 
willing  to  provide  more  flexibility  for 
patent  applications  within  certain  limits. 
Recent  surveys  of  1719  recently  issued 
patent  files  indicated  that  856  (50%) 
contained  a  total  of  933  information 


disclosure  statements.  Where 
statements  were  filed  in  an  application, 
691  (74%)  were  filed  before  the  first 
Office  action,  874  (94%)  were  filed 
before  the  final  rejection  or  notice  of 
allowance,  whichever  occurred  first,  and 
923  (99%)  were  filed  before  payment  of 
the  issue  fee.  If  there  is  a  substantial 
shift  in  the  filing  of  information 
disclosure  statements  to  a  later  point  in 
tim.e  in  the  examination  process,  the 
efficiency  and  cost  of  that  process  and 
average  pendency  of  applications  will 
be  adversely  affected. 

The  Office  proposes  to  amend  its  rules 
to  reflect  current  practice  of  no  longer 
investigating  violations  of  duty  of 
disclosure  except  under  very  limited 
circumstances  or  with  respect  to  a 
charge  of  misconduct  under  37  CFR  part 
10.  Similarly,  the  Office  generally  will 
not  comment  on  duty  of  disclosure 
issues,  bur  reserves  its  inherent 
authority  to  reject  an  application  under 
appropriate  circumstances  where  fraud 
or  other  inequitable  conduct  has 
occurred.  The  Office  would  exercise  its 
authority  in  ex  parte  examination  only 
in  the  most  egregious  and  clear  cases, 
e.g.,  where  there  is  a  final  court  decision 
that  inequitable  conduct  has  occurred. 
The  Office  will  not  consider,  evaluate, 
or  decide  fraud  or  other  inequitable 
conduct  issues  during  an  interference 
proceeding  under  35  U.S.C.  135(a). 
Specifically,  a  motion  for  judgment 
based  on  inequitable  conduct  would  no 
longer  be  authorized  under  37  CFR 
1.633(a).  However,  practitioners  found  to 
have  participated  in  fraud  or  other 
inequitable  conduct  would  remain 
subject  to  disciplinary  proceedings.  37 
CFR  part  10. 

Examination  for  the  lack  of  deceptive 
intent  in  reissue  applications  will 
continue  (35  U.S.C.  251),  but  without  any 
independent  investigation  of  inequitable 
conduct  issues.  The  reissue  applicant's 
statement  of  lack  of  deceptive  intent 
generally  will  be  accepted  as  dispositive 
except  in  special  circumstances,  such  as 
a  judicial  determination  of  fraud  or 
inequitable  conduct  or  an  admission  of 
facts  which  would  conclusively 
establish  fraud  or  inequitable  conduct 
without  any  investigation.  In  those 
cases,  the  claims  will  be  rejected  under 
35  U.S.C.  251  for  faihng  to  satisfy  the 
statutory  requirement  of  a  lack  of 
"deceptive  intent."  See  In  re  Clark.  522 
F2d  623, 187  USPQ  209  (CCPA  1975). 
Accordingly,  reissue  is  not  available  to 
cure  or  otherwise  purge  inequitable 
conduct  in  obtaining  a  patent. 

The  proposed  rules  would 
substantially  conform  the  rules  to  the 
policies  announced  in  the  Official 
Gazette:  "Patent  and  Trademark  Office 


Implementation  of  37  CFR  1.56,"  1095 
Off.  Gaz.  Pat.  Office  18  (October  11, 
1988),  "Further  Clarification  on  Patent 
and  Trademark  Office  Implementation 
of  37  CFR  1.56,"  1096  Off.  Gaz.  Pat. 
Office  19  (November  8, 1988),  and 
"Patent  and  Trademark  Office 
Implementation  of  37  CFR  1.28(d)  and 
1.56  (c).  (f)  and  (g),"  1098  Off.  Gaz.  Pat. 
Office  502  (January  3,  1989)  regarding 
consideration  of  fraud  or  other 
inequitable  conduct  issues  in  the  Office. 

Discussion  of  Specific  Rule  Change 
Proposals 

Section  1.17,  if  amended  as  proposed, 
would  amend  paragraph  (i)(l)  to  include 
a  reference  to  the  petition  required  in 
proposed  {  1.97(d]  and  would  add  a  fee 
for  submission  of  an  information 
disclosure  statement  under  proposed 
§  1.97(c)  in  die  amount  of  $200.00.  The 
added  fee  would  be  due  upon  filing  each 
information  disclosure  statement  in 
certain  cases  under  the  conditions  set 
forth  in  proposed  i  1.97(c).  That  is,  if  \he 
statement  is  filed  after  the  first  Office 
action  and  is  not  accompanied  by  a 
certification  (proposed  §  1.97(e))  that  the 
information  was  found  within  the 
preceding  three  months,  the  statement 
will  not  be  considered  by  the  examiner 
unless  and  until  the  fee  in  proposed 
S  1.17(p)  is  paid.  The  proposed  fee  is 
being  charged  to  cover  a  new  service  as 
well  as  to  compensate  the  Office  for  the 
extra  work  caused  by  the  examiner  who 
may  have  to  redo  part  of  all  of  the 
examination  because  of  information 
which  is  not  brought  to  the  attention  of 
the  Office  promptly. 

Section  1.28(d)(2)  is  proposed  to  be 
amended  to  remove  the  references  to 
S  1.56(d)  and  to  S  1-555.  Proposed 
S  1.28(d)(2)  retains  the  reference  to  fraud 
practiced  or  attempted  on  the  Office,  but 
removes  any  reference  to  sections  which 
currently  provide  for  rejections  based  on 
fraud.  Further,  the  reference  to  "gross 
negligence"  is  proposed  to  be  replaced 
by  reference  to  "intent  to  deceive"  to 
reflect  binding  precedent  of  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit. 
See,  e.g.,  Kingadown  Medical 
Consultants,  Ltd.  v.  HoUister,  Inc.,  863 
F.2d  867,  9  USPQ  2d  1384  (Fed.  Cir.  1988) 
[en  banc). 

Section  1.51(b).  if  amended  as 
proposed,  would  delete  the  reference  to 
i  1.99  which  is  proposed  to  be  removed. 

Section  1.52(c),  if  amended  as 
proposed,  would  delete  the  reference  to 
§  1.56(c)  which  dealt  with  the  striking  of 
applications  which  are  improperly 
executed.  The  Office  no  longer  would 
strike  such  applications.  Section  1.52(c) 
would  be  revised  to  indicate  that  no 
alteration  to  application  papers  should 
take  place  after  signing  any 


accompanying  oath  or  declaration  under 
S  1.63.  Application  papers  containing 
alterations  made  after  an  oath  or 
declaration  is  signed  must  be  supported 
by  a  supplemental  oath  or  declaration 
under  proposed  \  1.67(c). 

Section  1.56  is  proposed  to  be  revi^d 
to  provide  a  more  objective  definition  of 
information  material  to  patentability.  It 
would  also  delete  the  provisions  that 
were  followed  when  the  Office  was 
conducting  investigations  of  fraud  or 
other  inequitable  conduct  during  the. 
examination  of  patent  applications. 

Section  1.56(a),  as  proposed,  sets  forth 
some  of  the  reasons  which  the  Office 
considers  important  for  insisting  on 
candor  and  good  faith  on  the  part  of 
individuals  associated  with  the  filing 
and  prosecution  of  a  patent  application. 
A  patent  is  affected  with  a  public 
interest.  Precision  Instrument  Mfg.  Co. 
V.  Automatic  Maintenance  Machinery 
Co.,  324  U.S.  806,  816  (1945).  Patent 
examination  by  the  Office,  an  ex  parte 
proceeding,  is  most  effective  when  the 
Office  is  aware  of  and  evaluates  the 
teachings  of  all  information  material  to 
patentability  before  a  patent  is  granted. 
The  duty  of  candor  and  good  faith  in  the 
conduct  of  business  before  the  Office 
includes  a  duty  to  disclose  to  the  Office 
information  material  to  patentability. 
The  duty  to  disclose  information 
attaches  where  an  individual  defined  in 
proposed  \  1.56(c)  has  both  knowledge 
of  the  information  and  of  its  materiality 
to  the  patentability  of  a  pending  claim. 

Proposed  (  1.56(a)  also  sets  forth 
further  boundaries  of  the  duty  of 
disclosure  to  further  prescribe  the 
information  in  which  the  Office  has  an 
interest.  Thus,  the  duty  to  disclose 
information  cannot  exist  with  respect  to 
the  subject  matter  of  a  claim  that  is  no 
longer  under  consideration  in  an 
application  unless  the  information  is 
material  to  some  other  pending  claim 
that  remains  under  consideration  in  the 
application.  Further,  the  statement  that 
there  is  no  duty  to  submit  information 
which  is  not  material  to  the 
patentability  of  any  existing  claim  is 
retained  from  the  present  rule.  It  would 
be  sufficient  to  satisfy  all  requirements 
of  proposed  {  1.56  if  all  information 
known  to  be  material  to  patentability,  as 
defined  in  §  1.56(b),  as  to  all  allowed 
claims  is  cited  by  the  examiner  or 
submitted  to  the  Office  in  a  manner  that 
requires  consideration  by  the  Office 
prior  to  the  grant  of  the  patent. 

Finally,  under  proposed  \  1.56(a),  the 
Office  encourages  individuals  to 
carefully  examine  (1)  prior  art  cited  in 
search  reports  of  a  foreign  patent  office 
in  a  counterpart  patent  application  and 
(2)  the  closest  information  over  which 
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individuals  associated  with  the  filing  or 
prosecution  of  a  patent  application 
believe  any  pending  claim  patentably 
defines,  to  make  sure  that  any 
information  material  to  patentability 
contained  therein  is  disclosed  to  the 
Office.  Consideration  of  all  material 
information,  prior  to  the  issuance  of  a 
patent,  will  minimize  the  chance  that  the 
Office  will  issue  an  invalid  patent,  and 
will  reduce  the  need  for  expensive 
patent  litigation.  Any  risk  of  non- 
compliance with  the  provisions  of 
proposed  §  1.56(a)  can  be  avoided  by 
submitting  the  information  to  the  Office 
in  accordance  with  proposed  S§  1.97(b)- 
(d)  and  1.98. 

Proposed  §  1.56(b)  defines  information 
which  is  material  to  patentability.  The 
definition  would  ensure  that  the  most 
pertinent  information  is  considered 
during  examination  by  the  Office. 
Information  is  not  material  when  it  is 
cumulative  to  information  already  of 
record  in  the  application,  i.e..  it  shows  or 
teaches  the  same  subject  matter  as 
shown  or  taught  by  information  abeady 
of  record. 

Under  proposed  S  1.56(b)(1). 
information  is  material  where  it  creates, 
either  by  itself  or  in  combination  with 
other  information,  a  prima  facie  case  of 
unpatentability  of  a  claim  pending 
before  the  Office.  A  prima  facie  case  is 
established  during  ex  parte  examination 
when  the  prior  art  or  other  information 
compels  a  conclusion  that  a  claim  is 
unpatentable,  under  the  preponderance 
of  evidence,  burden  of  proof  standard, 
and  before  any  consideration  is  given  to 
evidence  which  may  be  submitted  in  an 
attempt  to  establish  a  contrary 
conclusion  of  patentability.  The  clear 
and  convincing  burden  of  proof  and 
claim  construction  standards  applied  by 
the  courts  in  infringement  cases  would 
not  be  applied  to  a  determination  of 
whether  information  is  material.  During 
ex  parte  examination  before  the  Office, 
and  unlike  infringement  cases,  claims 
are  given  their  broadest  reasonable 
interpretation  consistent  with  the 
specification.  For  example,  if  the 
information  establishes  that  the  subject 
matter  of  at  least  one  claim  is 
anticipated  under  35  U.S.C.  102.  or  prima 
facie  would  have  been  obvious  to  a 
person  of  ordinary  skill  in  the  art  under 
35  U.S.C.  103.  or  prima  facie  is  not 
supported  by  an  enabling  disclosure 
under  the  first  paragraph  of  35  U.S.C. 
112,  it  must  be  cited  under  proposed 
§  1.56(b)(1). 

A  prima  facie  case  of  unpatentability 
is  subject  to  being  rebutted  by  other 
information  or  arguments  which  may  be 
submitted  in  the  application.  However, 
an  individual  would  have  a  duty  to 


submit  the. information  which  creates  a 
prima  facie  case  of  unpatentability  and 
may  submit  the  rebuttal  information  to 
the  Office  so  that  the  examiner  can 
make  an  informed  determination  on 
patentability.  Thus,  if  an  individual 
knows  of  a  document  which  establishes 
a  prima  facie  case  of  unpatentability, 
but  also  knows  of  antedating  evidence 
which  would  tend  to  show  that  the 
invention  was  made  before  the  effective 
date  of  the  document,  the  document 
would  be  material  to  patentability  and 
should  be  submitted  to  the  Office. 
Applicant  could  also  submit  any 
evidence  of  prior  invention  (37  CFR 
1.131)  so  that  the  examiner  could 
determine  whether  the  evidence  was 
sufficient  to  remove  the  document  as  a 
reference.  If  an  individual  knows  of  a 
document  which  establishes  a  prima 
facie  case  of  unpatentability,  but  also 
knows  oftest  results  which  would  tend 
to  show  that  the  invention  produces 
unexpected  results,  the  document  would 
be  material  to  patentability  and  should 
be  submitted  to  the  Office.  Applicant 
could  also  submit  any  evidence  of 
unexpected  results  (37  CFR  1.132)  so 
that  the  examiner  could  determine 
whether  the  document,  when  considered 
with  the  evidence,  renders  the  claimed 
subject  matter  obvious  or  non-obvious. 

Proposed  9  1.56(b)(2)  further  defines 
as  material  information  which  supports 
a  position  of  unpatentability  taken  by 
the  Office  which  applicant  disputes,  or 
is  inconsistent  with  a  position  in  support 
of  patentability  on  which  the  applicant 
has  relied.  The  information  defined  in 
§  1.56(b)(2)  would  either  provide  non- 
cumulative  support  for  a  rejection  made 
by  the  examiner,  or  be  inconsistent  with 
a  position  in  support  of  patentability  on 
which  applicant  has  relied  whether  or 
not  the  position  was  taken  in  response 
to  a  rejection  of  a  claim  made  by  the 
examiner.  The  Office  has  selected  the 
phrase  "inconsistent  with"  rather  than  a 
term  such  as  "refutes"  because  the 
Office,  not  the  applicant,  should  make 
the  determination  of  the  relative  value 
and  weight  to  be  accorded  information 
that  is  inconsistent  with  a  position  of 
patentability  reUed  on  by  applicant. 

For  example,  there  could  be  a  case 
where  four  tests  are  conducted,  with 
three  tests  producing  results  which 
support  applicant's  argument  for 
patentability,  but  the  fourth  test 
producing  a  result  which  contradicts  the 
other  three.  Ultimately,  it  might  be 
decided  by  applicant  that  the  fourth  test 
was  not  valid.  Paragraph  (b)(2)  of 
proposed  S  1-56  would  require 
disclosure  of  the  results  of  the  fourth 
test  to  the  Office  so  that  the  examiner 
could  weigh  the  probative  value  of  all 


the  tests.  An  explanation  of  why  the 
fourth  test  is  believed  invalid  by  the 
applicant  could  also  be  submitted. 

Proposed  S  1.56(c)  retains  the 
definition  of  individuals  who  are  subject 
to  the  duty  of  disclosure.  Also  retained 
in  proposed  $  1.56(d)  is  the  assurance 
that  individuals  that  do  not  normally 
communicate  directly  with  the  Office 
can  comply  with  the  duty  of  disclosure 
by  disclosing  the  information  to  those 
that  do. 

Section  1.56  is  proposed  to  be 
amended  by  eliminating  the  provisions 
of  current  paragraphs  (b)-(f)  which  are 
inconsistent  with  the  intention  of  the 
Office  to  no  longer  investigate  issues  of 
fraud  and  inequitable  conduct  except 
under  unique  circumstances,  and  to  no 
longer  strike  an  application  for  improper 
execution. 

Specifically,  the  provisions  of  current 
S  1.56(b)  are  either  restated  in  the 
provisions  of  proposed  S  1-56.  or 
replaced  by  the  provisions  of  proposed 
S  1.98  relating  to  the  content 
requirements  of  an  information 
disclosure  statement.  The  provisions  of 
§§  1.56  (c),  (f).  and  (g)  are  proposed  to 
be  eliminated  because  the  Office  will  no 
longer  strike  an  application  for  improper 
execution.  Under  current  rules,  an 
application  may  be  filed  in  the  Office 
pursuant  to  S  l-53(d)  without  an  oath  or 
declaration.  Further,  if  there  was  a 
defect  in  executing  a  patent  application, 
such  as  listed  in  S  1.56(c).  the  defect 
could  be  corrected  by  filing  a 
supplemental  oath  or  declaration 
pursuant  to  proposed  §  1.67(c). 
Accordingly,  the  Office  will  not  consider 
striking  an  application  for  these  defects 
under  the  proposed  rules  and  will  not 
consider  a  petition  directed  to  such 
matters.  However,  the  conduct  of  any 
practitioner  knowingly  permitting  a 
material  alteration  of  the  application 
papers  after  the  oath  or  declaration  has 
been  signed,  which  is  prohibited  by 
§  1.52(c),  is  not  condoned  by  the  Office 
and  remains  subject  to  disciplinary 
proceedings.  See  proposed  §  10.23(c)(llj. 

Similarly,  since  the  Office  generally 
will  not  be  investigating  or  examining 
duty  of  disclosure  issues  which  are 
brought  to  its  attention  in  original  or 
reissue  applications  except  in  limited 
circumstances,  the  provisions  of  SS  1-56 
(d),  (e),  (h),  and  (i)  are  proposed  to  be 
deleted.  The  Office  also  proposes  to 
continue  its  policy  of  not  considering 
fraud  or  other  inequitable  conduct 
issues  in  interference  proceedings  under 
35  U.S.C.  135.  While  the  Office 
ordinarily  will  not  investigate  fraud  or 
other  inequitable  conduct  in  connection 
wijh  the  ex  parte  examination  of  a 
patent  application,  the  public  should  be 
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the  tests.  An  explanation  of  why  the 
fourth  test  is  believed  invalid  by  the 
applicant  could  also  be  submitted. 

Proposed  S  1.56(c)  retains  the 
definition  of  individuals  who  are  subject 
to  the  duty  of  disclosure.  Also  retained 
in  proposed  §  1.56(d)  is  the  assurance 
that  individuals  that  do  not  normally 
communicate  directly  with  the  Office 
can  comply  with  the  duty  of  disclosure 
by  disclosing  the  information  to  those 
that  do. 

Section  1.56  is  proposed  to  be 
amended  by  eliminating  the  provisions 
of  current  paragraphs  (b)-(f)  which  are 
inconsistent  with  the  intention  of  the 
Office  to  no  longer  investigate  issues  of 
fraud  and  inequitable  conduct  except 
under  unique  circumstances,  and  to  no 
longer  strike  an  application  for  improper 
execution. 

Specifically,  the  provisions  of  current 
S  1.56(b)  are  either  restated  in  the 
provisions  of  proposed  S  1-56,  or 
replaced  by  the  provisions  of  proposed 
§  1.98  relating  to  the  content 
requirements  of  an  information 
disclosure  statement.  The  provisions  of 
§S  1.56  (c).  (f).  and  (g)  are  proposed  to 
be  eliminated  because  the  Office  will  no 
longer  strike  an  application  for  improper 
execution.  Under  current  rules,  an 
application  may  be  filed  in  the  Office 
pursuant  to  S  1.53(d)  without  an  oath  or 
declaration.  Further,  if  there  was  a 
defect  in  executing  a  patent  application, 
such  as  listed  in  S  1.56(c),  the  defect 
could  be  corrected  by  filing  a 
supplemental  oath  or  declaration 
pursuant  to  proposed  §  1.67(c). 
Accordingly,  the  Office  will  not  consider 
striking  an  application  for  these  defects 
under  the  proposed  rules  and  will  not 
consider  a  petition  directed  to  such 
matters.  However,  the  conduct  of  any 
practitioner  knowingly  permitting  a 
material  alteration  of  the  application 
papers  after  the  oath  or  declaration  has 
been  signed,  which  is  prohibited  by 
§  1.52(c),  is  not  condoned  by  the  Office 
and  remains  subject  to  disciplinary 
proceedings.  See  proposed  §  10.23(c)(llj. 

Similarly,  since  the  Office  generally 
will  not  be  investigating  or  examining 
duty  of  disclosure  issues  which  are 
brought  to  its  attention  in  original  or 
reissue  applications  except  in  limited 
circumstances,  the  provisions  of  SS  1-56 
(d),  (e),  (h),  and  (i)  are  proposed  to  be 
deleted.  The  Office  also  proposes  to 
continue  its  policy  of  not  considering 
fraud  or  other  inequitable  conduct 
issues  in  interference  proceedings  under 
35  U.S.C.  135.  While  the  Office 
ordinarily  will  not  investigate  fraud  or 
other  inequitable  conduct  in  connection 
wijh  the  ex  parte  examination  of  a 
patent  application,  the  public  should  be 


aware  that  the  Commissioner  has 
inherent  authority  to,  and  may  under 
limited  cireumstsnces,  reject  an 
application  when  such  conduct  has 
occurred. 

The  provision  in  $  1.56{j)  that  a  time 
period  would  be  set  by  the  Office  for  the 
applicant  to  provide  copies  of 
documents  omitted  from  an  information 
disclosure  statement  is  to  be  deleted. 
Under  proposed  §  1.97(f),  additional 
time  may  be  provided  under  limited 
circumstances  in  order  to  complete  an 
information  disclosure  statement. 

Section  1.83,  if  amended  as  proposed, 
would  amend  paragraphs  (b)(3)  and  (d) 
to  require  an  oath  or  declaration 
submitted  as  part  of  an  application  to 
include  an  acknowledgment  of  the  duty 
to  disclose  all  known  information 
material  to  patentability  as  defined  in 
proposed  }  1.56  to  the  Office.  These 
amendments  would  delete  reference  to 
paragraph  (a)  in  S  1.56.  and  make 
reference  to  all  of  §  1.56  including  its 
definitional  paragraphs. 

Section  1.67.  if  amended  as  proposed, 
would  add  new  paragraph  (c)  requiring 
that  a  new  oath  or  declaration  be  filed  if 
the  application  was  altered  after  the 
oath  or  declaration  was  signed  or  if  a 
prior  oath  or  declaration  contained  any 
of  the  defects  previously  listed  in 
S  1.56(c).  The  new  oath  or  declaration 
either  may  be  required  by  the  Office  or 
may  be  filed  voluntarily  by  the  applicant 
and  could  also  be  filed  to  eliminate 
questions  about  the  execution  of  the 
originally  filed  oath  or  declaration. 

Section  1.97,  as  proposed,  does  not 
require  that  an  information  disclosure 
statement  be  filed  in  each  application, 
but  rather  sets  forth  the  circumstances 
and  conditions  under  which  the  Office 
would  consider  information  brought  to 
its  attention  by  applicant.  The  proposed 
rule  differs  from  current  practice  which 
only  encourages  the  filing  of  an 
information  disclosure  statement  within 
a  short  period  of  time  after  the 
application  is  filed.  By  considering 
statements  filed  within  the  times 
specified,  the  Office  seeks  to  promote 
the  efficiency  of  the  examination 
process,  to  insure  consideration  of 
information  relevant  to  patentability, 
and  to  help  avoid  duty  of  disclosure 
issues. 

Paragraph  (a)  of  proposed  5 1.97 
provides  that  information  disclosure 
statements  should  comply  with  both 
proposed  i  1.97  and  S 198  in  order  to 
have  information  considered  by  the 
Office  during  the  pendency  of  an 
application.  Information  which  is 
material  to  patentability,  as  defined  in 
proposed  i  1.58(b),  or  other  information 
which  applicant  desires  the  Office  to 
consider  would  be  considered  if  the 


information  disclosure  statement 
complied  with  the  provisions  of  both 
§§  1.97  and  1.98.  Multiple  information 
disclosure  statements  may  be  filed  in  a 
single  application,  and  they  will  be 
considered,  provided  they  are  in 
compliance  with  the  appropriate 
rp">iirements. 

Paragraph  (b)  of  proposed  §  1.97  sets 
forth  the  requirements  that  must  be  met 
for  consideration  of  information 
contained  In  an  information  disclosure 
statement  by  the  Office  without  the 
certification  of  proposed  paragraph  (e) 
of  the  fee  set  forth  in  proposed  { 1.17(p). 
In  order  to  insure  consideration  by  the 
Office,  the  information  must  be  brought 
to  the  attention  of  the  examiner  in  the 
form  required  by  proposed  S 108.  An 
information  disclosure  statement  would 
be  considered  without  certification  or 
payment  of  a  fee  if  filed  before  any  of 
the  points  in  time  set  forth  in  proposed 
paragraph  (b).  These  points  in  time 
relate  to  each  new  application,  whether 
it  is  an  original  application  or  some  type 
of  continuing  application,  i.e., 
continuation,  continuation-in-part  or 
divisional  application.  As  noted  In  the 
recent  survey  reported  above,  a 
substantial  majority  of  the  information 
disclosure  statements  are  filed  before 
first  Office  action  in  an  application.  The 
Office  wishes  to  continue  to  encourage 
early  submission  of  information 
disclosure  statements  since  it  promotes 
the  efficiency  of  the  ex  parte 
examination  process. 

Under  proposed  §  1.97(b).  all 
information  disclosure  statements  that 
were  filed  in  accordance  with  proposed 
S  1.98  and  were  filed  within  three 
months  of  the  filing  date  would  be 
considered  by  the  examiner,  regardless 
of  whatever  else  had  occurred  in  the 
examination  process  up  to  that  point  In 
time.  Thus,  in  the  rare  instance  that  a 
final  Office  action  or  a  notice  of 
allowance  had  been  mailed  prior  to  a 
date  which  is  three  months  from  the 
filing  date,  any  information  contained  in 
a  complete  information  disclosure 
statement  filed  within  that  three-month 
window  would  be  considered  by  the 
examiner.  Likewise,  an  information 
disclosure  statement  would  be 
considered  if  it  was  filed  later  than  three 
months  after  the  filing  date  but  before 
the  mailing  date  of  a  first  Office  action 
on  the  merits.  An  action  on  the  merits 
means  an  action  which  treats  the 
patentability  of  the  claims  in  an 
application,  as  opposed  to  only  formal 
or  procedural  requirements.  An  action 
on  the  merits  would,  for  example, 
contain  a  rejection  or  indication  of 
allowability  of  a  claim  or  claims  rather 
than  just  a  restriction  requirement 
(S  1.142)  or  just  a  requirement  for 


additional  fees  to  have  a  claim 
considered  (5 1.16(d)). 

For  the  purposes  proposed  in  1 1.97. 
the  information  disclosure  statement 
will  be  considered  to  have  been  filed  on 
the  day  it  was  received  in  the  Office,  or 
on  an  earlier  date  of  mailing  if 
accompanied  by  a  properly  executed 
certificate  of  mailing  under  { 1.8.  or 
Express  Mail  certificate  under  1 1.10. 

Paragraph  (c)  of  proposed  S  1.97  sets 
forth  the  requirements  for  an 
information  disclosure  statement  to  be 
considered  if  it  was  filed  after  the  points 
In  time  described  in  paragraph  (b)  but 
before  the  date  of  mailing  of  either  a 
final  action  under  S  1.113  or  a  notice  of 
allowance  under  1 1.311.  whichever 
occurs  earlier.  The  late  submission  fee 
set  forth  in  proposed  { 1.17(p)  would 
have  to  be  filed  with  the  information 
disclosure  statement  unless  the 
certification  as  specified  in  proposed 
paragraph  (e)  was  filed.  The  purpose  of 
the  fee  is  to  compensate  the  Office  for 
the  extra  work  caused  the  examiner 
who  may  have  to  redo  part  or  all  of  the 
examination  t>ecause  of  the  late 
submission.  The  added  cost  of 
considering  new  information  in  an 
application  at  an  advanced  stage  in  the 
examination  process  would  be  borne 
only  by  those  applicants  do  not  certify 
that  information  is  being  brought  to  the 
attention  of  the  Office  within  the  time 
periods  specified. 

Where  the  information  is  submitted 
under  proposed  i  1.97(c)  with  a  fee.  an 
examiner  would  be  able  to  use  any 
information  cited  in  such  a  submission 
and  make  the  next  Office  action  final. 
Paragraph  (d)  of  proposed  (1.97  sets 
forth  the  requirements  for  an 
information  disclosure  statement  to  be 
considered  if  filed  after  the  mailing  date 
of  either  a  final  action  under  i  1.113  or  a 
notice  of  allowance  under  ( 1^1. 
whichever  occurs  earlier,  but  before 
payment  of  the  issue  fee.  In  order  to 
insure  consideration,  the  information 
disclosure  statement  would  be  required 
to  be  accompanied  by  a  certification  as 
specified  in  proposed  paragraph  (e)  and 
a  petition  requesting  consideration  of 
the  information  disclosure  statement. 
The  proper  petition  fee  under  §  1.17(i)(lJ 
would  also  be  required.  These 
requirements  are  appropriate  in  view  of 
the  late  stage  of  prosecution  when  the 
information  is  being  submitted,  i.e.,  after 
the  examiner  has  reached  a  final 
determination  on  the  patentability  of  the 
claims  presented  for  examination. 

The  proposed  requirements  provide 
for  consideration  by  the  Office  of 
information  which  is  submitted  within  • 
reasonable  time,  i.e..  within  3  months 
after  an  individual  designated  In 
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proposed  §  1.56(c)  becomes  aware  of  the 
information.  This  undertaking  by  the 
Office  to  consider  infnnnation  would  be 
available  throughout  the  pendency  of 
the  application  until  the  point  where  the 
patent  issue  fee  was  paid.  If  an 
applicant  chose  not  to  comply,  or  could 
not  comply,  with  proposed  { 1.97(d).  a 
continuing  application  could  be  filed  to 
have  the  information  considered  by  the 
examiner.  The  parent  application  could 
be  permitted  to  become  abandoned  by 
not  paying  the  issue  fee  required  in  the 
Notice  of  Allowance,  for  example,  or  by 
the  filing  of  a  file  wrapper  continuing 
application  under  §  1.62.  Where  the 
issue  fee  had  already  been  paid,  the 
parent  application  could  be  withdrawn 
from  issue  and  abandoned  pursuant  to 
proposed  §  1.313(b)(5).  If  an  application 
has  been  withdrawn  from  issue  under 
one  of  the  provisions  of  §§  1.313(b)  (1)- 
(4),  it  will  be  treated  as  though  the  issue 
fee  had  not  yet  been  paid  with  regard  to 
S  1.97. 

Paragraph  (e)  of  proposed  §  1.97  sets 
forth  the  requirements  of  a  certification 
that  could  be  submitted  in  place  of  the 
late  submission  fee  set  forth  in  §  1.17(p) 
or  to  obtain  consideration  of  an 
information  disclosure  statement  up  to 
payment  of  the  issue  fee.  The 
certification  would  be  required  to  state 
that  no  item  of  information  contained  in 
the  information  disclosure  statement  in 
question  was  cited  in  a  communication 
from  a  foreign  patent  office  in  a 
counterpart  foreign  application  more 
than  three  months  prior  to  the  filing  of 
the  statement,  or  was  known  to  any 
individual  designated  in  §  1.56(c)  more 
than  three  months  prior  to  the  filing  of 
the  statement.  The  date  on  the  action  by 
the  foreign  patent  office  begins  the 
three-month  period  in  the  same  manner 
as  the  maihng  of  an  Office  action  starts 
a  three-month  shortened  statutory 
period  for  response.  Likewise,  the 
statement  will  be  considered  to  have 
been  filed  on  the  date  the  statement  was 
received  in  the  Office,  or  on  an  earlier 
date  of  mailing  if  accompanied  by  a 
properly  executed  certificate  of  mailing 
under  §  1.8,  or  Express  Mail  certificate 
under  §  1.10. 

The  term  counterpart  foreign  patent 
application  means  that  a  claim  for 
priority  has  been  made  in  either  the  U.S. 
application  or  a  foreign  application 
based  on  the  other,  or  that  the 
disclosures  of  the  U.S.  and  foreign 
patent  application  are  substantively 
identical  (e.g.,  an  application  filed  in  the 
European  Patent  Office  claiming  the 
same  U.K.  priority  as  claimed  in  the  U.S. 
application). 

The  certification  should  be  made  by  a 
person  in  a  position  to  know  the  facts 


certified.  Certification  need  not  be  in  the 
form  of  an  oath  or  declaration  under 
S  1.68.  Certification  by  a  registered 
practitioner  or  any  other  individual  that 
the  statement  was  filed  within  the  three- 
month  period  of  either  first  citation  by  a 
foreign  patent  office  or  first  discovery  of 
the  information  will  be  accepted  as 
dispositive  of  compliance  with  this 
provision  in  the  absence  of  evidence  to 
the  contrary.  The  time  at  which 
information  "was  known  to  any 
individual  designated  in  S  1.55(c)"  is  the 
time  when  the  information  was 
discovered  even  if  awareness  of  the 
materiality  came  later.  The  Office 
wishes  to  encourage  prompt  evaluation 
of  the  relevance  of  information  and  to 
have  a  date  certain  for  determining  if  a 
certification  can  properly  be  made.  A 
statement  on  information  and  belief 
normally  would  not  be  sufficient. 
Although  it  is  recognized  that  an 
individual  actually  becomes  aware  of 
the  information  in  the  communication 
from  the  foreign  patent  office  sometime 
after  it  was  mailed,  the  mailing  date  of 
such  a  communication,  if  it  occurs  prior 
to  the  first  awareness  of  the  same 
information,  would  determine  the  date 
for  filing  of  an  information  disclosure 
statement  without  a  fee.  The  Office  is 
willing  to  absorb  any  additional  cost  in 
considering  such  information  relevant  to 
patentability  after  the  time  set  in 
proposed  paragraph  (b)  only  when  it  is 
clear  that  an  applicant  is  diligent  in 
providing  the  information  to  the  Office. 

Paragraph  (f)  of  proposed  S  1-97  sets 
forth  that  the  time  periods  for  filing  a 
statement  are  not  subject  to  an 
extension  of  time  under  S  1.136. 
However,  the  examiner  has  discretion  to 
set  an  additional  time  period  to  permit 
an  applicant  to  comply  with  any 
requirements  of  5  1-98  which  were 
inadvertently  omitted.  The  concept 
proposed  in  paragraph  (f)  is  the  same  as 
that  applied  under  §  1.135(c). 

Paragraph  (g)  of  proposed  S  197 
continues  the  present  policy  that  the 
filing  of  an  information  disclosure 
statement  would  not  be  construed  as  a 
representation  that  a  patentability 
search  was  made.  There  is  no 
requirement  that  an  applicant  for  a 
patent  make  a  patentability  search. 

Paragraph  (h)  of  proposed  S  1-97 
states  that  information  disclosure 
statements  which  do  not  comply  with 
this  section  will  not  be  considered  by 
the  Office  but  will  be  placed  in  the 
application  file  if  filed  before  a  patent  is 
granted  on  the  application.  Information 
submitted  after  the  grant  of  a  patent 
must  comply  with  \  1.501. 

The  provisions  of  proposed  S  197  are 
summarized  in  the  following  chart: 


Section  1.97  Requirements  for  Con- 
sideration OF  Information  Disclo- 
sure Statements  (IDS) 


Tim«  whan  IDS  It  fitod 

(1.97 

Requiranwntt 

(1)  Within  3  monttis  o(, tiling  Of 

None  (always 

tMfore  first  Office  action  on 

conaidared). 

mefito  (J  1.97(b)). 

(2)  Attar  (1)  tMt  t>afora  firtal 

CertificaOon  Of 

action  or  notica  of  allowanca 

|1.17(p)fM. 

(« 1.97(c)). 

(3)  Attar  final  action  or  notica 

Certification, 

of  allowanca  and  before  pay- 

petition, af«d 

ment  of  itMje  fe«  (1 1.97(d)). 

petition  fee. 

The  administrative  details  of 
supplying  information  to  the  Office  are 
defined  in  proposed  §  1.98.  These  details 
are  substantially  unchanged  from 
current  prractice,  but  the  format  and 
wording  have  been  modified  to  provide 
greater  clarity.  Under  proposed 
§  1.98(a)(1),  the  information  disclosure 
statement  must  include  a  hst  of  all  the 
information  disclosed.  The  list  will 
permit  the  printing  contractor  to  identify 
the  documents  to  be  printed  on  the 
patent  without  unnecessary  duplication 
of  effort  by  the  Office.  Individuals 
submitting  an  information  disclosure 
statement  are  encouraged  to  use  form    . 
PTO-1449,  "Information  Disclosure 
Citation",  for  such  a  list. 

Under  proposed  §  1.98(a)(2).  a  legible 
copy  of  each  item  of  information  listed 
is  required.  However,  copies  of  U.S. 
patent  applications  cited  in  the 
information  disclosure  statement  are  not 
required  to  be  submitted  to  the  Office 
because  the  applications  are  readily 
accessible  to  the  examiner,  copies 
would  add  unnecessary  bulk  to  the  file, 
and  the  presence  of  copies  might  result 
in  the  unnecessary  disclosure  of  the 
contents  of  such  patent  applications 
when  the  application  in  which  it  was 
cited  matures  into  a  patent. 

Under  proposed  \  1.98(a)(3).  the 
information  disclosure  statement  must 
include  a  concise  explanation  of  the 
relevance  of  each  item  of  information 
listed,  and  may  further  contain  an 
explanation  of  why  the  claimed 
invention  should  be  considered 
patentable  over  the  item  of  information. 
These  explanations  may  be  contained  in 
the  specification  or  be  submitted  in  a 
page  separate  from  the  specification.  In 
either  case,  however,  a  list  and  a  copy 
of  each  document  for  inclusion  in  the  file 
record  is  required  in  order  to  satisfy  the 
requirements  of  S  1.98(a).  If  information 
is  being  submitted  from  a  foreign  search 
report,  the  requirement  for  a  concise 
explanation  may  be  satisfied  by 
submitting  an  English-language  version 
of  the  search  report. 


Proposed  51.98(b)  continu 
present  practice  and  policy  i 
the  identifying  information  t 
for  each  document  cited  in  a 
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only  a  copy  of  one  of  the  dot 
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that  a  statement  is  made  tha 
documents  are  cumulative. 

In  addition,  an  English  Ian 
translation  of  a  non-English 
document  or  the  relevant  po: 
need  only  be  submitted  whe 
possession,  custody  or  contr 
readily  available  to  any  indi 
designated  in  proposed  { 1.5 
does  not  mean  that  such  an  I 
must  purchase  a  translation 
case,  even  though  a  translati 
may  be  readily  available.  Bu 
Individual  has  the  ability  to 
non-English  language  into  Ei 
has  done  so  for  the  purposes 
reviewing  the  information  re 
claimed  invention,  the  trans) 
be  considered  "readily  avail 

Finally,  proposed  { 1.98(d) 
relieve  applicant  of  the  burd 
supplying  a  copy  of  any  doci 
is  cited  in  an  information  dis 
statement  complying  with  % : 
had  been  submitted  to  the  O 
applicant  in  a  prior  applicati 
that  prior  application  is  prop 
identified  in  the  statement  ai 
upon  for  an  earlier  filing  dat( 
U.S.C.  120  The  relevance  of 
information  need  be  explaim 
differs  from  the  relevance  as 
in  the  prior  application.  The 
of  proposed  S  1.98(d)  do  not  i 
applicants  desiring  to  have  1: 
considered  of  the  requiremei 
information  disclosure  statei 
continuing  application,  or  of 
responsibility  to  furnish  a  lis 
application  where  the  infonr 
be  considered  and  a  concise 
of  the  relevance  of  any  docu 
differs  from  the  explanation 
relevance  provided  in  the  prj 
application.  No  additional  cc 
Document  will  normally  be  n 
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Section  1.97  Requirements  for  Con- 
sideration OF  Information  Disclo- 
sure Statements  (IDS) 


T)m«  wtMn  IDS  It  AM 

J  1.97 

Reqoirementt 

(1)  Within  3  months  of  .tiling  of 

None  (alwayt 

before  ftrtt  Office  action  on 
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ment  of  iaaue  fee  (}  1.07(d)). 
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The  administrative  details  of 
supplying  information  to  the  Office  are 
defined  in  proposed  S 1-98.  These  details 
are  substantially  unchanged  from 
current  prractice,  but  the  format  and 
wording  have  been  modified  to  provide 
greater  clarity.  Under  proposed 
!  1.98(a](l].  the  information  disclosure 
statement  must  include  a  list  of  all  the 
information  disclosed.  The  list  will 
permit  the  printing  contractor  to  identify 
the  documents  to  be  printed  on  the 
patent  without  unnecessary  duplication 
of  effort  by  the  Office.  Individuals 
submitting  an  information  disclosure 
statement  are  encouraged  to  use  form    . 
PTO-1449,  "Information  Disclosure 
Citation",  for  such  a  list. 

Under  proposed  §  1.98(a)(2),  a  legible 
copy  of  each  item  of  information  listed 
is  required.  However,  copies  of  U.S. 
patent  applications  cited  in  the 
information  disclosure  statement  are  not 
required  to  be  submitted  to  the  Office 
because  the  applications  are  readily 
accessible  to  the  examiner,  copies 
would  add  unnecessary  bulk  to  the  file, 
and  the  presence  of  copies  might  result 
in  the  unnecessary  disclosure  of  the 
contents  of  such  patent  applications 
when  the  application  in  which  it  was 
cited  matures  into  a  patent. 

Under  proposed  S  1.98(a)(3],  the 
information  disclosure  statement  must 
include  a  concise  explanation  of  the 
relevance  of  each  item  of  information 
listed,  and  may  further  contain  an 
explanation  of  why  the  claimed 
invention  should  be  considered 
patentable  over  the  item  of  information. 
These  explanations  may  be  contained  in 
the  specification  or  be  submitted  in  a 
page  separate  from  the  specification.  In 
either  case,  however,  a  list  and  a  copy 
of  each  document  for  inclusion  in  the  file 
record  is  required  in  order  to  satisfy  the 
requirements  of  S  1.98(a).  If  information 
is  being  submitted  from  a  foreign  search 
report,  the  requirement  for  a  concise 
explanation  may  be  satisfied  by 
submitting  an  English-language  version 
of  the  search  report. 


Proposed  51.96(b)  continues  the 
present  practice  and  policy  regarding 
the  identifying  information  to  be  listed 
for  each  document  cited  in  an 
information  disclosure  statement.  Listing 
of  the  patentees  or  authors  in  a  patent  or 
publication  may  be  limited  to  the  last 
name  of  the  Hrst  listed  inventor  or 
author  followed  by  "et  al." 

Proposed  S  1.98(c)  continues  the 
present  practice  and  policy  relative  to 
citing  and  supplying  information  which 
is  cumulative  and  relative  to  supplying  a 
translation  of  information  that  is  not  in 
the  English  language.  Under  this 
proposed  section,  if  two  or  more  patents 
or  publications  are  cumulative  in  terms 
of  their  contents  relative  to  the 
patentability  of  the  claims,  the 
submission  need  be  accompanied  by 
only  a  copy  of  one  of  the  documents 
containing  the  information,  provided 
that  a  statement  is  made  that  the  other 
documents  are  cumulative. 

In  addition,  an  English  language 
translation  of  a  non-English  language 
document  or  the  relevant  portion  thereof 
need  only  be  submitted  when  it  is  In  the 
possession,  custody  or  control  of,  or  is 
readily  available  to  any  individual 
designated  in  proposed  S  1.58(c).  This 
does  not  mean  that  such  an  individual 
must  purchase  a  translation  in  each 
case,  even  though  a  translating  service 
may  be  readily  available.  But  if  the 
individual  has  the  ability  to  translate  the 
non-English  language  into  English  and 
has  done  so  for  the  purposes  of 
reviewing  the  information  relative  to  the 
claimed  invention,  the  translation  would 
be  considered  "readily  available." 

Finally,  proposed  S  1^98(d)  would 
relieve  applicant  of  the  burden  of 
supplying  a  copy  of  any  document  that 
is  cited  in  an  information  disclosure 
statement  complying  with  S 1-98  that 
had  been  submitted  to  the  Office  by  the 
applicant  in  a  prior  application,  where 
that  prior  application  is  properly 
identified  in  the  statement  and  relied 
upon  for  an  earlier  filing  date  under  35 
U.S.C,  120  The  relevance  of  the 
information  need  be  explained  only  if  it 
differs  from  the  relevance  as  explained 
in  the  prior  application.  The  provisions 
of  proposed  $  1.98(d)  do  not  relieve 
applicants  desiring  to  have  information 
considered  of  the  requirements  to  file  an 
information  disclosure  statement  in  each 
continuing  application,  or  of  the 
responsibihty  to  furnish  a  list  in  each 
application  where  the  information  is  to 
be  considered  and  a  concise  explanation 
of  the  relevance  of  any  document  if  it 
differs  from  the  explanation  of 
relevance  provided  in  the  prior 
application.  No  additional  copy  of  the 
Qocument  will  normally  be  required  in 


the  continuing  application  if  a  copy  was 
submitted  in  the  prior  application. 

Section  1.99  is  proposed  to  be 
removed  and  reserved  since  the  filing  of 
supplemental  information  disclosure 
statements  is  covered  by  the  procedures 
set  forth  in  proposed  8 1.87. 

Section  1.175(a)(7),  If  amended  as 
proposed,  would  be  changed  so  that  the 
acknowledgment  required  to  be  made  in 
a  reissue  oath  or  declaration  would  be 
consistent  with  the  language  of 
proposed  §  1.56. 

Section  1.193(c)  is  proposed  to  be 
deleted  and  reserved.  The  proposed 
deletion  reflects  the  general  intention  of 
the  Office  not  to  investigate  fraud  or 
other  inequitable  conduct  in  connection 
with  the  examination  of  a  patent 
application. 

Section  1.291(a)  is  proposed  to  be 
revised  to  indicate  that  protests  which 
raise  fraud  or  other  inequitable  conduct 
issues  will  be  entered  in  the  application 
file  generally  without  comment  on  those 
issues.  Again,  this  reflects  the  general 
policy  of  the  Office  not  to  investigate 
these  issues  in  the  examination  of  an 
application.  Further,  protests  which  do 
not  adequately  identify  a  pending 
application  to  permit  matching  of  the 
protest  with  an  application  will  be 
diposed  of  because  the  Offlce  cannot  act 
on  such  protests. 

Section  1.291(c]  is  proposed  to  be 
amended  to  provide  that  the  return  of  a 
return-addressed  postcard  which  the 
protestor  may  include  with  the  protest 
will  be  the  only  acknowledgment  of  the 
niing  of  a  protest  in  either  a  reissue  or 
regular  application.  The  distinction 
made  in  ciirrent  S  1.291(c)  between 
reissue  and  regular  applications  has 
served  no  useful  purpose.  Although 
applicant  will  receive  a  copy  of  the 
protest  filed  in  the  application,  the 
Office  may  not  communicate  with  the 
applicant  regarding  the  protest  as  where 
it  does  not  contain  information  which  is 
material  to  the  patentability  of  the 
application.  While  the  Office  may 
require  applicant  to  respond  to  specific 
questions  raised  by  the  protest,  the 
Offlce  generally  will  not  investigate 
allegations  with  regard  to  fraud  or  other 
inequitable  conduct.  According  to  the 
proposed  revision  of  S  1.291(c),  in  the 
absence  of  a  request  from  the  Office,  an 
applicant  has  no  duty  to,  and  need  not, 
respond  to  a  protest.  The  last  sentence 
in  S  1.291(c)  is  proposed  to  be  amended 
to  reflect  that  the  protestor  has  no  active 
participation  in  the  examination  of  an 
application.  The  protestor's  involvement 
is  limited  to  the  filing  of  a  protest  which 
would  be  acknowledged  by  the  retiim  of 
a  return-addressed  postcard  or  similar 
administrative  act.  It  is  also  proposed  to 


eliminate  the  term  "acknowledged"  in 
the  last  sentence  of  1 1.291(c)  since  the 
Office  will  always  acknowledge  receipt 
of  a  document  when  accompanied  by  a 
return-addressed  postcard.  Finally,  it  is 
proposed  to  delete  the  phrase  "and 
thereby  constitutes  a  new  protest"  as 
superfluous. 

Section  1.313(b)  is  proposed  to  be 
revised  to  indicate  that  the  provisions  of 
this  section  are  applicable  as  of  the  date 
the  issue  fee  has  been  paid.  The  purpose 
of  this  amendment  is  to  provide  a  clear 
line  to  both  the  public  and  the  Office  for 
when  the  provisions  of  ( 1.313(b) 
become  operative.  Since  the  public  is 
not  aware  of  when  the  patent  to  be 
issued  receives  its  issue  date  and  patent 
number,  an  event  that  typically  takes 
place  within  two  or  three  weeks  after 
the  issue  fee  has  been  paid,  the 
proposed  amendment  is  made  to  provide 
greater  clarity  and  certainty  for  the 
patent  applicant  to  judge  what  type  of 
action  can  be  taken. 

In  addition,  { 1.313(b)  is  proposed  to 
be  amended  to  add  one  additional 
reason  for  withdrawing  an  application 
from  issue  after  the  issue  fee  has  t>een 
paid.  In  proposed  paragraph  (b)(6),  an 
application  could  be  withdrawn  from 
issue  after  the  issue  fee  has  been  paid 
upon  a  request  by  the  applicant  to  have 
information  considered  in  a  continuing 
application.  A  condition  on  the  grant  of 
a  petition  under  proposed  paragraph  (5) 
of  1 1.313(b)  is  that  applicant  agrees  to 
abandon  the  present  application  in  favor 
of  a  continuing  application  to  have  the 
information  considered  in  the  continuing 
application.  This  option  Is  available  to 
any  applicant,  and  may  be  used  by 
those  applicants  who  choose  not  to 
certify  that  they  flrst  became  aware  of 
the  information  within  three  months  of 
filing  the  proposed  information 
disclosure  statement.  The  Office  thus 
provides  every  reasonable  opportuntiy 
for  an  individual  to  avoid  the 
consequences  of  failure  to  comply  with 
i  1.56,  and  provides  deflntte  deadlines  to 
preserve  efflcient  operation  of  the 
Office. 

Section  1.566  is  proposed  to  be  revised 
to  conform  with  the  amendments  in 
proposed  { 1.56(a).  Although 
reexamination  proceedings  are  based  on 
patents  or  printed  publications,  patent 
owners  and  Individuals  involved  on 
their  behalf  in  a  reexamination 
proceeding  need  to  disclose  to  the  Office 
all  information  material  to  the 
patentability  of  a  new  claim  or  to  the 
patentability  of  a  claim  of  the  patent  in 
such  a  proceeding.  For  example,  prior 
admissions  against  interest  by  the 
patentee  need  to  be  disclosed.  Section 
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1.555(a]  is  proposed  to  be  revised  to 
correspond  to  proposed  §  1.56(a). 

Paragraphs  (b)  and  (c)  of  current 
§  1.555  are  proposed  to  be  deleted 
because  paragraph  (a)  has  been 
amended  to  require  that  information 
disclosure  statements  filed  in  a 
reexamination  proceeding  must  meet  the 
requirements  of  proposed  §  1.98.  Patent 
owners  are  encouraged  to  file  an 
-  information  disclosure  statement  in  a 
timely  manner.  Provisions  similar  to 
proposed  §  1.97  are  not  considered 
necessary  in  a  reexamination 
proceeding  because  late-filed  statements 
have  not  been  a  problem  in  these 
proceedings,  and  the  patent  owner  does 
not  have  the  opportunity  to  refile  the 
proceeding  in  reexamination.  The 
provisions  of  §  1.555(c)  are  proposed  to 
be  deleted  as  unnecessary,  and 
§  1.555(d)  is  proposed  to  be  redesignated 
as  paragraph  (b)  of  §  1.555. 

Part  10  is  proposed  to  be  amended  to 
reflect  changes  made  in  the  rules  related 
to  duty  of  disclosure  and  the 
requirements  for  execution  of  an 
application.  Paragraph  10  of  §  10.23(c)  is 
proposed  to  be  revised  to  parallel  the 
language  of  other  paragraphs  of  the  rule 
by  stating  that  the  violation  must  be 
done  "knowingly",  and  to  add  a 
reference  to  §  1.555. 

Paragraph  11  of  §  10.23(c)  is  proposed 
to  be  revised  to  reflect  that  §  1.56(c)  is 
proposed  to  be  deleted.  Although 
applications  having  defects  in  their 
execution  will  no  longer  be  stricken,  the 
Office  desires  to  continue  to  discourage 
practitioners  from  permitting  alterations 
in  the  application  papers  after  the  oath 
or  declaration  is  signed,  especially  if 
such  alterations  are  material.  Merely 
editing,  such  as  correcting  misspellings, 
would  not  be  considered  to  involve 
material  alterations;  nor  would  the 
insertion  of  filing  or  patent  information 
of  a  parent  or  related  application. 
However,  adding  to  or  deleting  from  the 
application  matters  of  substance,  such 
as  a  working  example  or  claim  language, 
would  be  considered  to  be  a  material 
alteration. 

Other  Considerations 

The  proposed  rule  change  is  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq..  executive  Orders  12291  and 
12612,  and  the  Paperwork  Reduction  Act 
of  1980,  44  U.S.C.  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  the  rule  change  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act.  5  U.S.C. 
605(b))  because  the  proposed  rules  do 


not  require  individuals  to  submit 
information  that  they  are  not  already 
aware  of  and  are  not  already  under  an 
obligation  to  provide  to  the  Office.  The 
proposed  rules  further  promote  the 
efficiency  of  the  examination  process  by 
encouraging  a  timely  submission  of  an 
information  disclosure  statement  and  by 
substantially  eliminating  rejections 
based  on  inequitable  conduct,  thereby 
reducing  the  costs  to  all  patent 
applicants. 

The  Patent  and  Trademark  Office  has 
determined  that  this  proposed  rule 
change  is  not  a  major  rule  under 
Executive  Order  12291.  The  annual 
effect  on  the  economy  will  be  less  than 
$100  million.  There  will  be  no  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  geographic  regions. 
There  will  be  no  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity  or  innovation, 
or  on  the  ability  of  the  United  States- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  Patent  and  Trademark  Office  has 
also  determined  that  this  proposed  rule 
has  no  Federalism  implications  affecting 
the  relationship  between  the  National 
Government  and  the  States  as  outlined 
in  Executive  Order  12612. 

This  proposed  rule  contains  a 
collection  of  information  requirement 
subject  to  the  Paperwork  Reduction  Act. 
which  has  previously  been  approved  by 
the  Office  of  Management  and  Budget 
under  Control  No.  0651-0011.  Each 
information  disclosure  statement  is 
estimated  to  take  approximately  45 
minutes,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  to  the  Patent  and  Trademark 
Office.  Office  of  Management  and 
Organization,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  (Attention  Paper 
Reduction  Project  0651-0011) 

List  of  Subjects 

37  CFR  Parti 

Administrative  practice  and 
procedure,  Inventions  and  patents, 
Reporting  and  record  keeping 
requirements.  Small  businesses. 

37  CFR  Part  10 

Administrative  practice  and 
procedure,  Inventions  and  patents. 
Lawyers,  Reporting  and  record  keeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  37  CFR  parts  1  and  10  are 
proposed  to  be  amended  as  follows: 

PART  1-RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  35  U.S.Q  6,  unless  otherwise 
noted. 

2.  In  \  1.17,  paragraph  (i)(l)  is 
proposed  to  be  revised  and  paragraph 
(p)  is  proposed  to  be  added  to  read  as 
follows: 

§  1.17    Patent  app  Icatlon  processing  fe«s. 

***** 

(i)(l]  For  filing  a  petition  to  the 
Commissioner  under  a  section  of 
this  part  listed  below  which  refers 
to  this  paragraph $120.00 

Sec. 

1.12 — for  access  to  an  assignment  record. 

1.14 — for  access  to  an  application. 

1.S3 — to  accord  a  filing  date. 

1.55 — for  entry  of  late  priority  papers. 

1.60 — to  accord  a  filing  date. 

1.62 — to  accord  a  filing  date. 

1.97(d) — to  consider  an  information 

disclosure  statement. 
1.103 — to  suspend  action  in  application. 
1.177 — for  divisional  reissues  to  issue 

separately. 
1.312 — for  amendment  after  payment  of  issue 

fee. 
1.313 — to  withdraw  an  application  from  issue. 
1.314 — to  defer  issuance  of  a  patent. 
1.334 — for  patent  to  issue  to  asignee, 

assignment  recorded  late. 
1.666[b} — for  access  to  interference 

settlement  agreement. 
***** 

(p)  For  submission  of  an  information 
disclosure  statement  under  9  1-97 
(c) $200.00 

3.  Section  1.28.  paragraph  (d)(2)  is 
proposed  to  be  revised  to  read  as 
follows; 

§  1.28    Effect  on  fees  of  failure  to  establish 
status,  or  change  status,  as  a  small  entity. 

***** 

(d)  (1)  *  *  * 

(2)  Improperly  and  with  intent  to 
deceive 

(i)  Establfshing  status  as  a  small 
entity,  or 

(ii)  Paying  fees  as  a  small  entity  shall 
be  considered  as  a  fraud  practiced  or 
attempted  on  the  Office. 

4.  Section  1.51,  paragraph  (b)  is 
proposed  to  be  revised  to  read  as 
follows: 

§  1.51    General  raquisites  of  an  application. 


(b)  Apphcants  are  encoura 
an  information  disclosure  sta 
SS  1-97  and  1.96. 

•        *        *        *        • 

5.  Section  1.52.  paragraph  ( 
proposed  to  be  revised  to  ree 
follows: 

( 1.52    Language,  paper,  wrttln 

***** 

(c)  Any  interlineation,  eras 
cancellation  or  other  alterati 
application  papers  filed  shou 
before  the  signing  of  any  ace 
oath  or  declaration  pursuant 
referring  to  those  application 
should  be  dated  and  initialec 
by  the  applicant  on  the  same 
paper.  Application  papers  co 
alterations  made  after  the  si; 
oath  or  declaration  referring 
application  papers  must  be  s 
a  supplemental  oath  or  decla 
under  S  1.67(c).  After  the  sigr 
oath  or  declaration  referring 
application  papers,  amendmc 
made  in  the  manner  providec 
55 1.121  and  1.123  through  1.1 
***** 

6.  Section  1.56  is  proposed 
revised  to  read  as  follows: 

5 1-56    Duty  to  disclose  Inform 
matartal  to  patentability. 

(a)  A  patent  by  its  very  nal 
affected  with  a  public  interes 
public  interest  is  best  served 
most  effective  patent  examin 
occurs  when,  at  the  time  an  c 
is  being  examined,  the  Office 
of  and  evaluates  the  teaching 
information  material  to  pater 
Individuals  associated  with  t 
and  prosecution  of  a  patent  s 
have  a  duty  of  candor  and  gc 
their  dealings  with  the  Office 
includes  a  duty  to  disclose  to 
all  information  known  to  thei 
material  to  patentability  as  d 
this  section.  The  duty  to  disc 
information  exists  with  respc 
pending  claim  until  the  claim 
cancelled,  or  withdrawn  fron 
consideration,  or  the  applica 
becomes  abandoned. 

Information  material  to  the 
patentability  of  a  claim  thatl 
or  withdrawn  from  considere 
not  be  submitted  if  the  infom 
not  material  to  the  patentabi! 
claim  remaining  under  consic 
the  application.  There  is  no  d 
submit  information  which  is  : 
to  the  patentability  of  any  ex 
claim.  The  requirements  of  tl 
are  deemed  to  be  satisfied  if 
information  known  to  be  mat 
patentability  of  any  claim  iss 
patent  was  cited  by  the  Offic 
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For  the  reasons  set  forth  in  the 
preamble.  37  CFR  parts  1  and  10  are 
proposed  to  be  amended  as  follows: 

PART  1-RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  35  U.S.C  6,  unless  otherwise 
noted. 

2.  In  S  1.17,  paragraph  (i](l]  is 
proposed  to  be  revised  and  paragraph 
(p]  is  proposed  to  be  added  to  read  as 
follows: 

§  1.17    Patent  app  Icatlon  processing  fees. 

***** 

(i][l)  For  filing  a  petition  to  the 
Commissioner  under  a  section  of 
this  part  listed  below  which  refers 
to  this  paragraph $120.00 

Sec. 

1.12 — for  access  to  an  assignment  record. 

1.14 — for  access  to  an  application. 

1.S3 — to  accord  a  filing  date. 

1.55 — for  entry  of  late  priority  papers. 

1.60 — to  accord  a  filing  dale. 

1.62 — to  accord  a  filing  date. 

1.97(d) — to  consider  an  information 

disclosure  statement. 
1.103 — to  suspend  action  in  application. 
1.177 — for  divisional  reissues  to  issue 

separately. 
1.312 — for  amendment  after  payment  of  issue 

fee. 
1.313 — to  withdraw  an  application  from  issue. 
1.314 — to  defer  issuance  of  a  patent. 
1.334 — for  patent  to  issue  to  asignee, 

assignment  recorded  late. 
1.666(b] — for  access  to  interference 

settlement  agreement. 
***** 

(p)  For  submission  of  an  information 
disclosure  statement  under  9  1-97 
(c) $200.00 

3.  Section  1.28.  paragraph  (d)(2)  is 
proposed  to  be  revised  to  read  as 
follows: 

§  1.28    Effect  on  fsss  of  failure  to  establisti 
status,  or  change  status,  as  a  small  entity. 

***** 

(d)  (1)  *  •  * 

(2)  Improperly  and  with  intent  to 
deceive 

(i)  Establfshing  status  as  a  small 
entity,  or 

(ii)  Paying  fees  as  a  small  entity  shall 
be  considered  as  a  fraud  practiced  or 
attempted  on  the  Office. 

4.  Section  1.51.  paragraph  (b)  is 
proposed  to  be  revised  to  read  as 
follows: 

§  1.51    General  requisites  of  an  apfHIcatlon. 


(b)  Apphcants  are  encouraged  to  file 
an  information  disclosure  statement.  See 
SS  1-97  and  1.96. 

•        *        *        •        * 

5.  Section  1.52.  paragraph  (c)  is 
proposed  to  be  revised  to  read  as 
follows: 

S  1.S2    Language,  paper,  wrtting,  margins. 

***** 

(c)  Any  interlineation,  erasure, 
cancellation  or  other  alteration  of  the 
application  papers  filed  should  be  made 
before  the  signing  of  any  accompanying 
oath  or  declaration  pursuant  to  S  1.63 
referring  to  those  application  papers  and 
should  be  dated  and  initialed  or  signed 
by  the  applicant  on  the  same  sheet  of 
paper.  Application  papers  containing 
alterations  made  after  the  signing  of  an 
oath  or  declaration  referring  to  those 
application  papers  must  be  supported  by 
a  supplemental  oath  or  declaration 
under  $  1.67(c).  After  the  signing  of  the 
oath  or  declaration  referring  to  the 
application  papers,  amendments  may  be 
made  in  the  manner  provided  by 

SS  1.121  and  1.123  through  1.125. 
***** 

6.  Section  1.56  is  proposed  to  be 
revised  to  read  as  follows: 

S  1.56    Duty  to  disclose  Information 
material  to  patentability. 

(a)  A  patent  by  its  very  nature  is 
affected  with  a  public  interest.  The 
public  interest  is  best  served,  and  the 
most  effective  patent  examination 
occurs  when,  at  the  time  an  application 
is  being  examined,  the  Office  is  aware 
of  and  evaluates  the  teachings  of  all 
information  material  to  patentability. 
Individuals  associated  with  the  flling 
and  prosecution  of  a  patent  application 
have  a  duty  of  candor  and  good  faith  in 
their  dealings  with  the  Office,  which 
includes  a  duty  to  disclose  to  the  Office 
all  information  known  to  them  to  be 
material  to  patentability  as  defined  in 
this  section.  The  duty  to  disclose 
information  exists  with  respect  to  each 
pending  claim  until  the  claim  is 
cancelled,  or  withdrawn  from 
consideration,  or  the  application 
becomes  abandoned. 

Information  material  to  the 
patentability  of  a  claim  that  is  cancelled 
or  withdrawn  from  consideration  need 
not  be  submitted  if  the  information  is 
not  material  to  the  patentability  of  any 
claim  remaining  under  consideration  in 
the  application.  There  is  no  duty  to 
submit  information  which  is  not  material 
to  the  patentability  of  any  existing 
claim.  The  requirements  of  this  section 
are  deemed  to  be  satisfied  if  all 
information  known  to  be  material  to 
patentability  of  any  claim  issued  in  a 
patent  was  cited  by  the  Office  or 


submitted  to  the  Offlce  in  the  manner 
prescribed  by  SS  l-97(b)-(d)  and  1.98. 
The  Office  encourages  applicants  to 
carefully  examine  (1)  prior  art  cited  in 
search  reports  of  a  foreign  patent  office 
in  a  counterpart  application,  and  (2)  the 
closest  information  over  which 
individuals  associated  with  the  filing  or 
prosecution  of  a  patent  application 
beheve  any  pending  claim  patentably 
defines,  to  make  sure  that  any  material 
information  contained  therein  is 
disclosed  to  the  Office. 

(b)  Under  this  section,  information  is 
material  to  patentability  when  it  is  not 
cumulative  to  information  already  of 
record  in  the  application,  and 

(1)  It  creates,  by  itself  or  in 
combination  with  other  information,  a 
prima  facie  case  of  unpatentability  of  • 
claim;  or 

(2)  It  supports  a  position  of 
unpatentability  taken  by  the  Office 
which  the  applicant  disputes,  or  it  is 
inconsistent  with  a  position  in  support 
of  patentability  on  which  the  applicant 
relies. 

(c)  Individuals  assdciated  with  the 
filing  or  prosecution  of  a  patent 
application  within  the  meaning  of  this 
section  are: 

(1)  Each  inventor  named  in  the 
application; 

(2)  Each  attorney  or  agent  who 
prepares  or  prosecutes  the  application; 
and 

(3)  Every  other  person  who  is 
substantively  involved  in  the 
preparation  or  prosecution  of  the 
application  and  who  is  associated  with 
the  inventor,  with  the  assignee  or  with 
anyone  to  whom  there  is  an  obligation 
to  assign  the  application. 

(d)  Individuals  other  than  the 
attorney,  agent  or  inventor  may  comply 
with  this  section  by  disclosing 
information  to  the  attorney,  agent,  or 
inventor. 

7.  Section  1.62,  paragraphs  (b)(3)  and 
(d)  are  proposed  to  be  revised  to  read  as 
follows: 

(1.63    Oath  or  dedaratloft. 

•  •  *  «  * 

(b)*     •     • 

(3)  Acknowledges  the  duty  to  disclose 
to  the  Office  all  information  known  to 
the  person  to  be  material  to 
patentability  as  defined  in  $1-56. 
*        •        *        «        * 

(d)  In  any  continuation-in-part 
application  filed  under  the  conditions 
specified  in  35  U.S.C.  120  which 
discloses  and  claims  subject  matter  in 
addition  to  that  disclosed  in  the  prior 
copending  application,  the  oath  or 
declaration  must  also  state  that  the 
person  making  the  oath  or  declaration 
acknowledges  the  duty  to  disclose  to  the 


Office  all  information  known  to  the 
person  to  be  material  to  patentability  as 
defined  in  S 1-56,  which  became 
available  between  the  filing  date  of  the 
prior  application  and  the  national  or 
PCT  international  filing  date  of  the 
continuation-in-part  application. 

8.  Section  1.67  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 

1 1.67    Supptemental  oath  or  declaration. 
•        *        •        *        • 

(c)  A  supplemental  oath  or  declaration 
meeting  the  requirements  of  S 163  must 
also  be  filed  if  the  application  was 
altered  after  the  oath  or  declaration  was 
signed  or  it  the  oath  or  declaration  was 
signed: 

(1)  In  blank: 

(2)  Without  review  thereof  by  the 
person  making  the  oath  or  declaration; 
or 

(3)  Without  review  of  the 
specification,  including  the  claims,  as 
required  by  S  1.63(b)(1). 

9.  Section  1.97  is  proposed  to  be 
revised  to  read  as  follows: 

i  1.97    nitng  of  Information  dieeloeur* 
statement 

(a)  In  order  to  have  information 
considered  by  the  Office  during  the 
pendency  of  a  patent  application,  an 
information  disclosure  statement  in 
compliance  with  S  1-98  should  be  filed  in 
accordance  with  this  section. 

(b)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed: 

(1)  Within  three  months  of  the  filing 
date  of  a  national  application; 

(2)  Within  three  months  of  the  date  of 
entry  of  the  national  stage  as  set  forth  in 
S  1.491  in  an  international  application; 
or 

(3)  Before  the  mailing  date  of  a  first 
Office  action  on  the  merits, 

whichever  event  occtuv  last. 

(c)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed  after  the  period  specified 
in  paragraph  (b)  of  this  section,  but 
before  the  mailing  date  of  either 

(1)  A  Rnal  action  under  S  1-113  or 

(2)  A  notice  of  allowance  under 
i  1.311, 

whichever  occurs  first,  provided  the 
statement  is  accompanied  by  either  a 
certification  as  specified  in  paragraph 
(e)  of  this  section  or  the  fee  set  forth  in 
S  1.17(p). 

(d)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  ffled  after  the  mailing  date  of 
either 

(1)  A  flnal  action  under  1 1.113  or 
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(2)  A  notice  of  allowance  under 
§  1.311. 

whichever  occurs  first,  but  before 
payment  of  the  issue  fee,  provided  the 
statement  is  accompanied  by: 

(i)  A  certification  as  specified  in 
paragraph  (e)  of  this  section, 

(ii)  A  petition  requesting 
consideration  of  the  information 
disclosure  statement,  and 

(iii)  The  petition  fee  set  forth  in 
5  1.17(i){l). 

(e)  A  certification  under  this  section 
must  state  that  no  item  of  information 
contained  in  the  information  disclosiuv 
statement  was  cited  in  a  communication 
from  a  forei^  patent  office  in  a 
counterpart  foreign  application,  or.  to 
the  knowledge  of  the  person  signing  the 
certification,  was  known  to  any 
individual  designated  in  S  1.56(c),  more 
than  three  months  prior  to  the  filing  of 
the  statement. 

(f)  No  extensions  of  time  for  filing  eui 
information  disclosure  statement  are 
permitted  under  §  1.138.  If  a  bona  fide 
attempt  is  made  to  comply  with  5  1.98, 
but  part  of  the  required  content  is 
inadvertently  omitted,  additional  time 
may  be  given  to  enable  full  comphance. 

(g)  An  information  disclosure 
statement  filed  in  accordance  with  this 
section  shall  not  be  construed  as  a 
representation  that  a  search  has  been 
made. 

(h)  Information  disclosure  statements, 
filed  before  the  grant  of  a  patent,  which 
do  not  comply  with  this  section  and 
§  1.98  will  be  placed  in  the  file,  but  will 
not  be  considered  by  the  Office. 

10.  Section  1.98  is  proposed  to  be 
.  revised  as  follows: 

§  1.96    Content  of  knfonnatlon  dtedouir* 
•tatsHwnt 

(a)  Any  information  disclosure 
statement  filed  under  51.97  shall 
include: 

(1)  A  list  of  all  patents,  publications, 
or  other  information  submitted  for 
consideration  by  the  Office: 

[2]  A  legible  copy  of: 

(i)  Each  U.S.  and  foreign  patent; 

(ii)  Each  publication  or  that  portion 
which  caused  it  to  be  listed: 

(iii)  All  other  information,  except  a 
U.S.  patent  application,  or  that  portion 
which  caused  it  to  be  listed;  and 

(3)  A  concise  explanation  of  the 
relevance  of  each  patent,  pubhcation.  or 
other  information  listed.  The  concise 
explanation  may  be  either  separate  from 
the  specification  or  incorporated  therein. 

(b)  Each  U.S.  patent  listed  in  an 
information  disclosure  statement  shall 
be  identified  by  patentee,  patent  number 
and  issue  date.  Each  foreign  patent  or 
published  foreign  patent  application 
shall  be  identified  by  the  country  or 


patent  office  which  issued  the  patent  or 
published  the  application,  an 
appropriate  document  number,  and  the 
publication  date  indicated  on  the  patent 
or  published  application.  Each 
publication  shall  be  identified  by  author 
(if  any),  title,  relevant  pages  of  the 
pubhcation,  date  and  place  of 
publication. 

(c)  When  the  disclosures  of  two  or 
more  patents  or  publications  listed  in  an 
information  disclosure  statement  are 
substantively  cumulative,  a  copy  of  one 
of  the  patents  or  publications  may  be 
submitted  without  copies  of  the  other 
patents  or  publications  provided  that  a 
statement  is  made  that  these  other 
patents  or  publications  are  cumulative. 
If  a  written  English  language  translation 
of  a  non-English  language  document,  or 
portion  thereof,  is  within  the  possession, 
custody  or  control  of.  or  is  readily 
available  to  any  individual  designated 
in  S  1.56(c),  a  copy  of  the  translation 
shall  accompany  the  statement. 

(d)  A  copy  of  any  patent,  publication 
or  other  inJformation  listed  in  an 
information  disclosure  statement  is  not 
required  to  be  provided  if  it  was 
previously  submitted  to  the  Office  in  a 
prior  application,  provided  that  the  prior 
application  is  properly  identified  in  the 
statement  and  reUed  upon  for  an  earlier 
filing  date  under  35  U.S.C.  120. 

§  1.99    [Removed  and  Reservedl 

11.  Sectioii  1.99  is  proposed  to  be 
removed  and  reserved. 

12.  Section  1.175,  paragraph  (a)(7).  is 
proposed  to  be  revised  to  read  as 
follows: 

9  1.17S    Reissue  oath  or  dectaralion. 

(a)  •  *  * 

(7)  Acknowledging  the  duty  to 
disclose  to  the  Office  all  information 
known  to  applicants  to  be  material  to 
patentability  as  defined  in  §  1.56. 

•  •        *        *        • 

13.  Section  1.193(c)  is  proposed  to  be 
removed  and  reserved: 

§  1.193    Examiner's  Answer. 

*  •         *         •         • 

(c)  [Reserved] 

14.  Section  1.291.  paragraphs  (a)  and 
(c),  are  proposed  to  be  revised  to  read  as 
follows: 

§  1.291    Protests  by  ttie  public  against 
pending  appHcations. 

(a)  Protests  by  a  member  of  the  public 
against  pending  applications  will  be 
referred  to  the  examiner  having  charge 
of  the  subject  matter  involved.  A  protest 
specifically  identifying  the  application 
to  which  the  protest  is  directed  will  be 
entered  in  the  application  file  if  (1)  the 
protest  is  timely  submitted;  and  (2)  the 


protest  is  either  served  upon  the 
applicant  in  accordance  with  S  1.248,  or 
filed  with  the  Office  in  duplicate  in  the 
event  service  is  not  possible.  Protests 
raising  fraud  or  other  inequitable 
conduct  issues  will  be  entered  in  the 
application  file,  generally  without 
comment  on  those  issues.  Protests  which 
do  not  adequately  identify  a  pending 
patent  application  will  be  disposed  of 

and  will  not  be  considered  by  the  Office. 

***** 

(c)  A  member  of  the  public  filing  a 
protest  under  paragraph  (a)  of  this 
section  in  an  application  will  not  receive 
any  communications  from  the  Office 
relating  to  the  protest,  other  than  the 
return  of  a  self-addressed  postcard 
which  the  member  of  the  public  may 
include  with  the  protest  in  order  to 
receive  an  acknowledgment  by  the 
Office  that  the  protest  has  been 
received.  The  Office  may  communicate 
with  the  applicant  regarding  any  protest 
and  may  require  the  applicant  to 
respond  to  specific  questions  raised  by 
the  protest  In  the  absence  of  a  request 
by  the  Office,  an  applicant  has  no  duty 
to,  and  need  not.  respond  to  a  protest 
The  limited  involvement  of  the  member 
of  the  public  filing  a  protest  pursuant  to 
paragraph  (a)  of  this  section  ends  with 
the  filing  of  the  protest,  and  no  further 
submission  on  behalf  of  the  protestor 
will  be  considered  unless  such 
submission  raises  new  issues  which 
could  not  have  been  earher  presented. 

15.  Section  1.313.  paragraph  (b).  is 
proposed  to  be  revised  to  read  as 
follows: 

§1.313    Withdrawal  from  Isatta. 

***** 

(b)  When  the  issue  fee  has  been  paid, 
the  application  will  not  be  withdrawn 
from  issue  for  any  reason  except: 

(1)  A  mistake  on  the  part  of  the  Office; 

(2)  A  violation  of  §  1.56  or  illegality  in 
the  application; 

(3)  Unpatentability  of  one  or  more 
claims; 

(4)  For  interference;  or 

(5)  For  abandonment  to  permit 
consideration  of  an  information 
disclosure  statement  under  S  1-97  in  a 
continuing  application. 

(16).  Sectfon  1.555  is  proposed  to  be 
revised  to  read  as  follows: 

S  1.555    Information  material  to 
patentability  in  reexamination  proceedings. 

(a)  A  patent  by  its  very  nature  is 
affected  with  a  public  interest.  The 
public  interest  is  best  served,  and  the 
most  effective  reexamination  occurs 
when,  at  the  time  a  reexamination 
proceeding  is  being  conducted,  the 
Office  is  aware  of  and  evaluates  the 


teachings  of  all  informatior 
patentability  as  defined  in 
Individuals  associated  witl 
owner  in  a  reexamination  | 
have  a  duty  of  candor  and 
their  dealings  with  the  Offi 
includes  a  duty  to  disclose 
all  information  known  to  tl 
material  to  patentability,  T 
individuals  who  have  a  dul 
to  the  Office  all  informatioi 
them  to  be  material  to  pate 
the  patent  owner,  each  attc 
who  represents  the  patent  i 
every  other  individual  who 
substantively  involved  on  I 
patent  owner  in  a  reexamii 
proceeding.  The  duty  to  dis 
information  exists  with  res 
claim  pending  in  the  reexai 
proceeding  until  the  claim  i 
Information  material  to  the 
of  a  cancelled  claim  need  r 
submitted  if  the  informs tio: 
material  to  patentability  of 
remaining  under  considers 
reexamination  proceeding, 
requirements  of  this  sectioi 
to  be  satisfied  if  all  inform) 
to  be  material  to  patentabil 
claim  in  the  patent  after  isc 
reexamination  certificate  w 
the  Office  or  called  to  the  a 
the  Office  in  an  informatioi 
statement.  Any  informatior 
statement  must  be  filed  in  i 
with  S  1.98,  and  should  be  J 
two  months  of  the  date  of  t 
reexamination,  or  as  soon  I 
possible  in  order  to  bring  si 
information  to  the  attentioi 
Office. 

(b)  The  responsibility  for 
with  this  section  rests  upor 
individuals  designated  in  p 
of  this  section  and  no  evali 
made  by  the  Office  in  the  n 
proceeding  as  to  complianc 
section.  If  questions  of  com 
this  section  are  discovered 
reexamination  proceeding, 
noted  as  unresolved  questii 
accordance  with  §  1.552(c), 

PART  10— REPRESENT  AT 
OTHERS  BEFORE  THE  PA 
TRADEMARK  OFFICE 

17.  The  authority  citation 
continues  to  read  as  follow 

Authority:  5  U.S.C.  500;  15  U 
U.S.C.  6,  31,  32,  41. 

18.  Section  10.23,  paragra 
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protest  is  either  served  upon  the 
applicant  in  accordance  with  {  1.248,  or 
filed  with  the  Office  in  duplicate  in  the 
event  service  is  not  possible.  Protests 
raising  fraud  or  other  inequitable 
conduct  issues  will  be  entered  in  the 
application  file,  generally  without 
comment  on  those  issues.  Protests  which 
do  not  adequately  identify  a  pending 
patent  application  will  be  disposed  of 
and  will  not  be  considered  by  the  Office. 

*  •        *        t        • 

(c)  A  member  of  the  public  filing  a 
protest  under  paragraph  (a)  of  this 
section  in  an  application  will  not  receive 
any  communications  from  the  Office 
relating  to  the  protest,  other  than  the 
return  of  a  self-addressed  postcard 
which  the  member  of  the  public  may 
include  with  the  protest  in  order  to 
receive  an  acknowledgment  by  the 
Office  that  the  protest  has  been 
received.  The  Office  may  communicate 
with  the  applicant  regarding  any  protest 
and  may  require  the  applicant  to 
respond  to  specific  questions  raised  by 
the  protest  In  the  absence  of  a  request 
by  the  Office,  an  applicant  has  no  duty 
to,  and  need  not,  respond  to  a  protest 
The  limited  involvement  of  the  member 
of  the  public  filing  a  protest  pursuant  to 
paragraph  (a)  of  this  section  ends  with 
the  filing  of  the  protest,  and  no  further 
submission  on  behalf  of  the  protestor 
will  be  considered  unless  such 
submission  raises  new  issues  which 
could  not  have  been  earlier  presented. 

15.  Section  1.313,  paragraph  (b),  is 
proposed  to  be  revised  to  read  as 
follows: 

S  1.313    WlttKlrawal  from  iaatM. 

*  •        *        *        • 

(b)  When  the  issue  fee  has  been  paid, 
the  application  will  not  be  withdrawn 
from  issue  for  any  reason  except 

(1)  A  mistake  on  the  part  of  the  Office; 

(2)  A  violation  of  §  1.56  or  illegality  in 
the  application; 

(3)  Unpatentability  of  one  or  more 
claims; 

(4)  For  interference;  or 

(5)  For  abandonment  to  permit 
consideration  of  an  information 
disclosure  statement  under  9  1-97  in  a 
continuing  application. 

(16).  Section  1.555  is  proposed  to  be 
revised  to  read  as  follows: 

S  U55    Infonnatlon  matariai  to 
patentability  In  reaxamtnation  proceedings. 

(a)  A  patent  by  its  very  nature  is 
affected  with  a  public  interest.  The 
public  interest  is  best  served,  and  the 
most  effective  reexamination  occurs 
when,  at  the  time  a  reexamination 
proceeding  is  being  conducted,  the 
Office  is  aware  of  and  evaluates  the 


teachings  of  all  information  material  to 
patentability  as  defined  in  §  1.56. 
Individuals  associated  with  the  patent 
owner  in  a  reexamination  proceeding 
have  a  duty  of  candor  and  good  faith  in 
their  dealings  with  the  Office,  which 
includes  a  duty  to  disclose  to  the  Office 
all  information  known  to  them  to  be 
material  to  patentability.  The 
individuals  who  have  a  duty  to  disclose 
to  the  Office  all  information  known  to 
them  to  be  material  to  patentability  are 
the  patent  owner,  each  attorney  or  agent 
who  represents  the  patent  owner,  and 
every  other  individual  who  is 
substantively  involved  on  behalf  of  the 
patent  owner  in  a  reexamination 
proceeding.  The  duty  to  disclose  the 
information  exists  with  respect  to  each 
claim  pending  in  the  reexamination 
proceeding  until  the  claim  is  cancelled. 
Information  material  to  the  patentability 
of  a  cancelled  claim  need  not  be 
submitted  if  the  information  is  not 
material  to  patentability  of  any  claim 
remaining  under  consideration  in  the 
reexamination  proceeding.  The 
requirements  of  this  section  are  deemed 
to  be  satisfied  if  all  information  known 
to  be  material  to  patentability  of  any 
claim  in  the  patent  after  issuance  of  the 
reexamination  certificate  was  cited  by 
the  Office  or  called  to  the  attention  of 
the  Office  in  an  information  disclosure 
statement.  Any  information  disclosure 
statement  must  be  filed  in  accordance 
with  §  1.98,  and  should  be  filed  within 
two  months  of  the  date  of  the  order  for 
reexamination,  or  as  soon  thereafter  as 
possible  in  order  to  bring  such 
information  to  the  attention  of  the 
Office. 

(b)  The  responsibility  for  compliance 
with  this  section  rests  upon  the 
individuals  designated  in  paragraph  (a) 
of  this  section  and  no  evaluation  will  be 
made  by  the  Office  in  the  reexamination 
proceeding  as  to  compliance  with  this 
section.  If  questions  of  compliance  with 
this  section  are  discovered  during  a 
reexamination  proceeding,  they  will  be 
noted  as  unresolved  questions  in 
accordance  with  §  1.552(c). 

PART  10— REPRESENTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

17.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  500;  15  U.S.C.  1123;  35 
U.S.C.  6,  31.  32.  41. 

18.  Section  10.23.  paragraphs  (c)(10) 


and  (c)(ll).  are  proposed  to  be  revised 
to  read  as  follows: 

S  10.23    Misconduct. 

•  *  a  *  * 

(c)  *  *  * 

(10)  Knowingly  violating  or  causing  to 
be  violated  the  requirements  of  S  1-56  or 
S  1.555  of  this  subchapter. 

(11)  Knowingly  filing  or  causing  to  be 
filed  an  application  containing  any 
material  alteration  made  in  the 
application  papers  after  the  signing  of 
the  accompanying  oath  or  declaration 
without  identifying  the  alteration  at  the 
time  of  fihng  the  application  papers. 

*        *        «        •        * 

Dated:  August  1, 1991. 
Harry  F.  Manbeck,  Jr., 

Assistant  Secretary  and  Commissioner  of 

Patents  and  Trademarks. 

[PR  Doc.  91-18588  Filed  8-5-91:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  136, 260.  and  261 
(FRL-3981-5] 

Extension  of  Comment  Period  for 
Proposed  Rule  Establishing  Test 
Procedures  for  tt>e  Analysis  of 
Pollutants;  Identification  of  Hazardous 
Waste;  Test  Methods 

aoency:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  EPA  is  extending  the 
comment  period  for  a  proposed  rule 
published  on  July  3, 1991  [56  FR  30519] 
establishing  analytical  methods  under 
the  Clean  Water  Act  (CWA)  and  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  to  allow  the  use  of 
alternative  solvents  in  lieu  of 
chlorofluorocarbons  (CFCs)  in  these 
methods.  The  original  deadline  for 
comments  is  being  extended  for  sixty 
days  because  various  laboratory  groups 
are  continuing  testing  to  validate 
alternative  solvents,  and  therefore  more 
time  is  needed  to  collect  additional  data. 
DATES:  Comments  for  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
October  1. 1991  to  be  considered  in  the 
formulation  of  the  final  rule. 
ADDRESSES:  The  public  must  send  an 
original  and  two  copies  of  their 


comments  to  the  EPA  RCRA/CWA 
Docket  (OS-305).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20480.  Place  the 
Document  number  f-91-MEI-FFFFF  on 
your  comments.  The  EPA  RCRA  Docket 
is  located  in  room  2427,  401  M  Street, 
SW.,  Washington,  DC  20460.  The  docket 
is  open  from  9  a.m.  to  4  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
The  public  must  make  an  appointment 
to  review  docket  materials  by  calling 
(202)  475-9327.  The  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  cost.  Additional 
copies  are  $0.20  per  page.  To  expedite 
review,  it  is  also  recommended  that  a 
duplicate  copy  of  written  comments  be 
sent  to  Dr.  Reva  Rubenstein  at  the 
address  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT. 

For  general  information  contact  the 
RCRA  Hotline.  O^ice  of  Solid  Waste. 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
20460;  telephone  No.  (800)  424-9346  (toll 
free)  or  (202)  382-3000  locally.  For 
technical  information  about  the  RCRA 
portion  of  this  proposal,  contact  Mr. 
Alexander  C.  McBride,  Technical 
Assessment  Branch,  Office  of  Solid 
Waste  (OS-332)  at  (202)  382-4761  or  Mr. 
David  Friednman.  Office  of  Research 
and  Development  at  (202)  245-3535.  For 
technical  information  on  the  CWA 
portion  of  this  proposal,  contact  Mr. 
William  Telliard.  Energy  and  Mining 
Branch.  Industrial  Technology  Division 
(WH-552)  at  382-2272.  For  technical 
information  related  to  the  analytical 
methods,  contact ).).  Lichtenberg, 
Environmental  Monitoring  Systems 
Laboratory,  Office  of  Research  and 
Development  at  (513)  569-7306.  For 
technical  information  about  the  method 
used  by  the  Office  of  Underground 
Storage  Tanks  in  this  proposal,  contact 
Mr.  David  Wiley,  Standards  Branch. 
Office  of  Underground  Storage  Tanks 
(OS-410)  at  (703)  308-8875.  for  more 
information  on  the  Montreal  Protocol 
and  related  CAAA  regulatory  activities, 
contact  Dr.  Reva  Rubenstein,  Division  ot 
Global  Change.  Office  of  Air  and 
Radiation  (ANR-445).  at  (202)  362-74ia  . 

Dated:  July  30. 1991. 

Michael  Shapiro, 

Acting  Assistant  Administrator. 

[FR  Doc.  91-18619  Filed  8-&-«l;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safvty 
Admlnistrstion 

49  CFR  Part  571 

(Docket  Na  74-09;  Notice  22] 

Planning  Document  on  Potential 
Standard  213  Upgrade;  Federal  Motor 
Vehicle  Safety  Standards;  Ctilld 
Restraint  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 

ACTION:  Request  for  comments; 
extension  of  comment  period. 

SUMMARY:  This  notice  grants  a  request 
from  the  Child  Passenger  Protection 
Research  Program,  the  University  of 
Michigan,  for  extension  of  the  period  to 
submit  written  comments  on  an  agency 
request  for  comments  to  the  plaiming 


document  on  potential  changes  to 
Federal  Motor  Vehicle  Safety  Standard 
No.  213,  Child  Restraint  Systems. 
DATES:  The  comment  closing  date  is 
changed  from  September  3, 1991,  to 
October  3, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  George  Mouchahoir,  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW..  Washington, 
DC  20590.  Telephone:  (202)  366-4919. 

SUPPLEMENTARY  RtFORMATION:  On  July 
17. 1991,  NHTSA  published  in  the 
Federal  Raster  (56  FR  32544)  a  notice 

announcing  the  publication  of  a 
planning  document  that  discusses 
planned  research  and  possible  upgrades 
to  Federal  Motor  Vehicle  Safety 
Standard  No.  213,  Child  Restraint 
Systems.  This  notice  is  also  seeking 
public  review  and  comment  on  the 
planning  document.  The  agency 
originally  established  a  45-day  comment 
period. 


The  Child  Passenger  Protection 
Research  Program  of  the  University  of 
Michigan  has  requested  a  30-day 
extension  of  the  comment  period.  That 
organization  submitted  this  request 
because  of  concerns  about  the  future  of 
child  restraints  and  the  necessity  to 
spend  significant  time  formulating 
responses  to  the  specific  items 
addressed,  as  well  as  covering  topics 
not  addressed  in  the  plan. 

After  consideration  of  the  request. 
NHTSA  has  decided  to  extend  the 
comment  period  by  the  requested  30- 
days.  The  agency  has  concluded  that  a 
30-day  extension  of  the  comment  period 
is  warranted  considering  the 
significance  and  public  interest  in  this 
subject. 

ksued  on  July  30, 1991. 
Barry  Feblce, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc  91-18461  Filed  S-S-Ol:  0:45  am) 
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DEPARTMENT  OF  AGRICU 

Forest  Service 

Beaver-Dry  Tlmt>er  Sales,  ^ 
Nationai  Forest,  PoweU  an< 
Clarlt  Counties,  MT 

agency:  Forest  Service,  US! 
ACTION:  Notice;  intent  to  pre 
environmental  impact  statei 

summary:  The  USDA,  Forea 

gathering  information  and  p: 
Environmental  Impact  State 
for  a  proposal  to  harvest  tin 
the  site,  and  construct  haul  i 
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The  Forest  Service  propoe 
harvest  approximately  8  mil 
feet  of  timber  through  using 
harvest  methods  on  approxi 
acres  of  forest  land,  l^e  pro 
includes  the  construction  of 
new  haul  roads  to  access  thi 
harvest  units. 

The  proposal  is  designed  1 
achieve  the  goals  and  object 
1986  Helena  National  Forest 
specifically,  the  proposal  ha 
following  purpose: 

1.  Increase  overall  forest  I 
timber  productivity  in  treate 
(1)  Replacing  mature  and  ov 
treees  with  younger  trees  ca 
increased  growth;  (2)  harves 
with  poor  health  and  vigor  d 
and  disease  damage  or  poor 
levels  and  regenerate  or  enc 
growth  on  healthier  trees. 
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class  distribution  towards  tl 
future  condition  as  describe 
Helena  Forest  Plan. 

3.  Move  towards  the  desir 
condition  as  described  in  thi 
for  fish  and  wildlife  by  the  s 
distribution  of  harvest  units. 


esday.  August  6,  1991  /  Proposed  Rules 


97S33 


al  changes  to 

le  Safety  Standard 

lint  Systems. 
t  closing  date  is 
nber  3. 1991,  to 

lATION  CONTACT. 

loir,  Office  of 
iards.  National 
ety  Administration. 
W.,  Washington. 
;:  (202)  366-4919. 

OftMATION:  On  ]uly 

)Ushed  in  the 

FR  32544)  a  notice 

ication  of  a 

hat  discusses 

d  possible  upgrades 

hide  Safety 

'iild  Restraint 

I  is  also  seeking 

)mment  on  the 

The  agency 

d  a  45-day  comment 


The  Child  Passenger  ProtecticMi 
Research  Program  of  the  University  of 
Michigan  has  requested  a  30-day 
extension  of  the  comment  period.  That 
organization  submitted  this  request 
because  of  concerns  about  the  future  of 
child  restraints  and  the  necessity  to 
spend  significant  time  formulating 
responses  to  the  specific  items 
addressed,  as  well  as  covering  topics 
not  addressed  in  the  plan. 

After  consideration  of  the  request, 
NHTSA  has  decided  to  extend  the 
comment  period  by  the  requested  30- 
days.  The  agency  has  concluded  that  a 
30-day  extension  of  the  comment  period 
is  warranted  considering  the 
significance  and  public  interest  in  this 
subject. 

Issued  on  ]uly  30, 1991. 
Barry  Feblce, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc  81-ia461  Filed  S-S-Ol:  0:45  am) 
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Ttiis  section  of  the  FEDERAL  REGISTER 
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public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  frting  of  petitions  and 
applications  and  agency  staten^ents  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oeaver-Dry  Timt}er  Sales,  Helena 
Nationai  Forest,  Powell  and  Lewi*  and 
Clark  Counties,  MT 

agency:  Forest  Service,  USDA 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement 

SUMMARYt  The  USDA  Forest  Service  is 

gathering  information  and  preparing  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposal  to  harvest  timber,  reforest 
the  site,  and  construct  haul  roads  in  the 
Beaver  Creek,  Dry  Creek  and  Lincoln 
Gulch  drainages  on  the  Lincoln  Ranger 
District.  The  Beaver  Creek  drainage  is 
located  approximately  3  air  miles 
northwest  of  Lincoln,  Montana. 

The  Forest  Service  proposes  to 
harvest  approximately  8  million  board 
feet  of  timber  through  using  a  variety  of 
harvest  methods  on  approximately  650 
acres  of  forest  land.  The  proposal  also 
includes  the  construction  of  10  miles  of 
new  haul  roads  to  access  the  specific 
harvest  units. 

The  proposal  is  designed  to  help 
achieve  the  goals  and  objectives  of  the 
1986  Helena  National  Forest  Plan.  More 
specifically,  the  proposal  has  the 
following  purpose: 

1.  Increase  overall  forest  health  and 
timber  productivity  in  treated  stands  by; 
(1)  Replacing  mature  and  overmatiire 
treees  with  younger  trees  capable  of 
increased  growth;  (2)  harvesting  stands 
with  poor  health  and  vigor  due  to  insect 
and  disease  damage  or  poor  stocking 
levels  and  regenerate  or  encourage 
growth  on  healthier  trees. 

2.  Initiate  activities  to  shift  the  age 
class  distribution  towards  the  desired 
future  condition  as  described  in  the 
Helena  Forest  Plan. 

3.  Move  towards  the  desired  future 
condition  as  described  in  the  Forest  Plan 
for  fish  and  wildlife  by  the  spatial 
distribution  of  harvest  units. 


4.  Assess  opportunities  for  rprT«>8tion 
improvement. 

5.  Validate  Forest  Plan  management 
area  allocations  in  the  project  area. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  on  or  before  September  5, 1991. 

ADDRESSES:  The  responsible  official  is 
Ernest  R.  Nunn,  Forest  Supervisor, 
Helena  National  Forest,  301  S.  Park, 
Drawer  10014,  Federal  Office  Building, 
room  328,  Helena,  MT.  59626. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenda  Scott,  EIS  Team  Leader,  Helena 
National  Forest,  Lincoln  Ranger  District, 
P.O.  Box  219,  Lincohi,  MT.  59626.  PHone: 
(406)  362-4285. 

SUPPLEMENTARY  INPORMATION:  The 

timber  sale(s)  and  road  construction 
would  occur  on  National  Forest  lands  in 
portions  of  the  Lincoln  Gulch,  Beaver 
Creek  and  Dry  Creek  drainages  of  the 
Lincoln  Ranger  District.  Included  in  the 
area  being  analyzed  is  all  or  portions  of 
T.15N.,  R.IOW.,  sections  20-29,  35  and 
36;  T.14N.,  R.IOW.,  sections  1,  2, 12,  and 
13;  T.15N..  R.9W.,  sections  19.  20,  21.  28- 
33  and  T.14N.,  R.9W..  sections  5-6, 17, 
18,  Montana  Principle  Meridian. 

Harvest  units  and  road  construction 
are  proposed  in  roadless  areas. 
Approximately  36  acres  of  harvest  and 
0.5  miles  of  road  construction  are 
proposed  in  the  Bear-Marshall- 
Scapegoat-Swan  Roadless  Area  (1465) 
and  230  acres  of  harvest  and  3.3  miles  of 
road  are  proposed  in  the  Lincoln  Gulch 
Roadless  Area  (1601).  These  areas  have 
not  been  considered  for  inclusion  in  the 
National  Wilderness  System  by  the 
Helena  Forest  Plan  or  by  past  legislative 
wilderness  proposals. 

The  areas  of  proposed  harvest  are 
within  management  areas  T-1  and  T-3 
described  in  the  Helena  Forest  Plan.  The 
direction  states  that  T-1  is  available  and 
suitable  for  timber  harvest.  T-3  lands 
provide  important  spring  and  summer 
habitat  requirements  for  all  big  game 
species  as  well  as  being  available  and 
suitable  for  timber  harvest. 

The  decision  to  be  made  is  the  amount 
and  timing  of  harvesting  and  location  of 
harvest  units  within  the  roaded  and 
roadless  portions  of  the  project  area. 
Activities  may  begin  as  early  as  fall  of 
1992.  Associated  with  this  is,  the  miles 
of  road  construction,  fuels  treatment  and 
reforestation  and  stand  improvement 
activities  needed  to  meet  the  objectives. 


This  EIS  will  tier  to  the  Helena  Forest 
Plan  and  Final  EIS  of  April  1986,  which 
provides  program  goals,  objectives  and 
standards  and  guidelines  for  conducting 
management  activities  in  this  area.  All 
activities  associated  with  the  proposal 
will  be  designed  to  maintain  or  enhance 
the  resource  objectives  identified  in  the 
Forest  Plan. 

A  project  feasibility  analysis  was 
initiated  in  January  1991.  Analysis  and 
collection  of  site  specific  information 
has  been  on-going  since  that  time.  TTie 
Forest  Service  is  seeking  information 
and  comments  from  Federal,  State,  local 
agencies,  and  other'organizations  or 
individuals  who  may  be  interested  in  or 
affected  by  the  proposed  actions.  The 
Forest  Service  invites  written  comments 
and  suggestions  on  the  issues  for  the 
proposal  and  the  area  being  analyzed. 
Information  received  will  be  used  in 
preparation  of  the  Draft  EIS.  Preparation 
of  the  EIS  will  include  the  followring 
steps: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be  ansiynd  in 
depdi. 

3.  EliminaLion  of  insignificant  issues  or 
those  which  have  been  covered  by  a  relevant 
previous  environmental  analysis. 

4.  Identification  of  additional  reasonable 
altematiyes. 

5.  Identification  of  potential  environmental 
effects  of  the  alternatives. 

6.  Determination  of  potential  cooperation 
agencies. 

Prescribed  harvest  treatments  in  this 
proposal  include  even  aged  management 
techniques  of  clearcutting,  shelterwood 
and  seed  tree  harvests.  Alternatives  to 
this  proposal  will  include  varying 
degrees  of  uneven  aged  systems, 
intermediate  stand  treatments,  salvage 
harvests  and  stand  improvement 
activities. 

The  preliminary  issues  identified  are: 

1.  Affects  on  roadless  characteristics. 

2.  Impacts  to  fisheries 

3.  Affects  to  long  term  and  short  term 
thermal  cover  needs. 

4.  Impacts  on  elk  movement  patterns. 

5.  Affects  to  old  growth  forest  conditions. 
i.  Visual  impacts  to  local  communities. 

7.  Potential  for  sedimentation  iiureasas  in 
Beaver.  Stonewall  Lincoln  Gukh.  Arrastra. 
and  Dry  Creelcs. 

B.  Alterations  to  forest  health  and  vigor. 

9.  Fire  hazards  and  burning  opportunities. 

10.  Recreation  use  and  potential  for 
changes  in  use. 

The  Forest  Service  will  analyze  and 
disclose  in  the  DEIS/FEIS  the 
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environmental  effects  of  the  proposed 
action  and  a  reasonable  range  of 
alternatives,  including  no  action.  The 
alternatives  to  the  proposed  action  will 
be  developed  to  respond  to  the  purpose 
and  need  for  the  action.  The  DEIS/FEIS 
will  disclose  the  direct,  indirect,  and 
cumulative  environmental  effects  of 
each  alternative  and  its  associated  site 
specific  mitigation  measures. 

Public  participation  is  especially 
important  at  several  points  of  the 
analysis.  Interested  parties  may  visit 
with  Forest  Service  officials  at  any  time 
during  the  analysis.  However,  two 
periods  of  time  are  specifically 
identified  for  the  receipt  of  comments. 
The  first  comment  period  is  during  the 
scoping  process  when  the  public  is 
invited  to  give  written  comments  and 
the  Forest  Service  will  conduct  public 
scoping  meetings  in  Helena,  Montana 
and  Lincoln,  Montana  for  the  receipt  of 
verbal  comments.  The  dates  and 
location  will  be  published  locally.  This 
period  extends  for  30  days  from  the  date 
of  publication  of  this  notice.  The  second 
review  period  is  during  the  review  of  the 
DEIS  in  February  and  March  1992  when 
the  public  is  invited  to  comment  on  the 
DEIS. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
February  1992.  At  that  time,  the  EPA 
will  publish  a  notice  of  availability  of 
the  DEIS  in  the  Federal  Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  notice  of 
availability  is  published  in  the  Federal 
Register. 

At  this  early  stage  in  the  scoping 
process,  the  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519.  553 
(1978).  Secondly,  environmental 
objections  that  could  be  raised  at  the 
draft  environmental  impact  statement 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
v.  Model.  803  F.  2d  1018, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages.  Inc.  v. 
Harris.  490  F.  Supp.  1338  (E.D.  Wis. 
1980).  Because  of  these  court  rulings,  it 
is  very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  45-day  comment  period  so 


that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final  environmental 
impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 

After  the  comment  period  ends  on  the 
draft  environmental  impact  statement, 
the  comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  Final  EIS.  The  EIS  is 
expected  to  be  filed  in  June  1992. 

Dated:  July  25, 1991. 
Ernest  Nunn, 

Forest  Supervisor,  Helena  National  Forest. 
[PR  Doc.  91-18532  Filed  8-5-91;  8:45  am] 

«LLINQ  CODE  3413-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Public  Meeting  of  ttie 
Alabanui  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Alabama  Advisory 
Committee  to  the  Commission  will 
convene  at  7  p.m.  and  adjourn  at  10  p.m. 
on  August  27. 1991,  at  the  Radisson 
Hotel  Birmingham,  808  South  20th  Street, 
Birmingham,  Alabama  35205.  The 
purpose  of  the  meeting  is  to  discuss 
program  planning  and  future  Advisory 
Committee  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Melvin 
L  Jenkins,  Director  of  the  Central 
Regional  Division  (816)  426-5253,  (TDD 
816 — 426-5009).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  July  26, 1991. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
[PR  Doc.  91-18528  Filed  8-5-91;  8:45  am] 

BILUNG  CODE  S335-01-M 

Agenda  and  Public  Meeting  of  the 
Nebraska  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Nebraska  Advisory 
Committee  to  the  Commission  will 
convene  at  10  a.m.  and  adjourn  at  2  p.m. 
on  August  27, 1991,  at  the  Ramada  Inn- 
Airport.  2301  NW.  12th  Street,  Lincoln. 
Nebraska  68521.  The  purpose  of  the 
meeting  is  to  discuss  program  planning 
and  future  Advisory  Committee  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Melvin 
L.  Jenkins,  Director  of  the  Central 
Regional  Division  (816)  426-5253.  (TDD 
816 — 426-5009).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  26, 1991. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit 
[PR  Doc.  91-18529  Filed  8-5-91;  8:45  am) 

BILUNG  CODE  C33&-01-M 

DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  ONffi  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  - 1990  Panel  Wave  7. 

Form  Numberfs):  SIPP-10700. 10703. 
10705(L). 

Agency  Approval  Number  0607-0670. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  67,725  hours. 

Number  of  Respondents:  135.450, 

Avg  Hours  Per  Response:  30  minutes. 


Needd  and  Uses:  The  Surve 
Income  and  Program  Participj 
is  designed  as  a  continuing  se 
national  panels  of  interviewei 
households  which  are  introdu 
annually  with  each  panel  hav 
duration  of  about  2 1/2  years 
survey.  The  survey  is  molded 
central  "core"  of  labor  force  8 
questions  that  will  remain  fixi 
throughout  the  life  of  a  panel, 
is  periodically  supplemented 
questions  designed  to  answer 
needs.  These  supplemental  qi 
are  included  with  the  core  am 
referred  to  as  "topical  module 
topical  modules  for  the  1990  P 
7  and  the  1991  Panel  Wave  4  t 
identical.  They  are  the  follow; 
Selected  Financial  Assets.  (2) 
Expenses  and  Work  Disabilit; 
Real  Estate  and  Shelter  Costs 
Dependent  Care,  and  Vehiclei 
interviews  will  be  conducted 
February  through  May  of  1992 

Affected  Public:  Individuals 
households. 

Frequency:  There  will  be  th 
interview  periods  for  the  1990 
Fiscal  Year  1992. 

Respondent's  Obligation:  V 

OMB  Desk  Officer  Marsha 
395-7340. 

Copies  of  the  above  informt 
collection  proposal  can  be  obi 
calling  or  writing  Edward  Mic 
Forms  Clearance  Officer,  (202 
Department  of  Commerce,  roo 
14th  and  Constitution  Avenue 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  prop 
information  collection  should 
Marshall  Mills.  OMB  Desk  Of 
3208,  New  Executive  Office  Bi 
Washington.  DC  20503. 

Dated:  July  31, 1991. 
Edward  Midials, 

Departmental  Forms  Clearance  O] 
Office  of  Management  and  Organi 
[PR  Doc.  91-18570  Filed  8-5-91;  8:. 

BIUJNQ  CODE  U1<MI7-4= 


International  Trade  Adminlst 

[A-58«-^1] 

Calcium  HypoctHorite  From  J 
Termination,  In  Part,  of  Antid 
Duty  Adminlstrattve  Review 

agency:  International  Trade 
Administration/Import  Admin 
Department  of  Commerce. 
ACTION:  Notice  of  Terminatior 
of  Antidumping  Duty  Adminis 
Review. 
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CIVIL  RIGHTS 
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The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  26. 1991. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  91-18528  Filed  8-5-91;  8:45  am] 

BILUNQ  COOE  S335-01-M 

Agenda  and  Public  Meeting  of  the 
Nebraslca  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Nebraska  Advisory 
Committee  to  the  Commission  will 
convene  at  10  a.m.  and  adjourn  at  2  p.m. 
on  August  27, 1991,  at  the  Ramada  Inn- 
Airport,  2301  NW.  12th  Street,  Lincoln. 
Nebraska  68521.  The  purpose  of  the 
meeting  is  to  discuss  program  planning 
and  future  Advisory  Committee  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Melvin 
L.  Jenkins,  Director  of  the  Central 
Regional  Division  (816)  426-5253.  (TDD 
816 — 426-5009).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  26. 1991. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit 
[FR  Doc.  91-18529  Filed  8-5-91;  8:45  am] 

BILUNG  COOE  C33S-01-M 

DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  ONffi  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  - 1990  Panel  Wave  7. 

Form  Number(s):  SIPP-10700. 10703, 
10705(L). 

Agency  Approval  Number:  0607-0670. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  67,725  hours. 

Number  of  Respondents:  135,450. 

Avg  Hours  Per  Response:  30  minutes. 


Needd  and  Uses:  The  Survey  of 
Income  and  Program  Participation  (SIPP) 
is  designed  as  a  continuing  series  of 
national  panels  of  interviewed 
households  which  are  introduced 
annually  with  each  panel  having  a 
duration  of  about  2 1/2  years  in  the 
survey.  The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions  that  will  remain  fixed 
throughout  the  life  of  a  panel.  The  core 
is  periodically  supplemented  with 
questions  designed  to  answer  specific 
needs.  These  supplemental  questions 
are  included  with  the  core  and  are 
referred  to  as  "topical  modules."  The 
topical  modules  for  the  1990  Panel  Wave 
7  and  the  1991  Panel  Wave  4  are 
identical.  They  are  the  following;  (1) 
Selected  Financial  Assets,  (2)  Medical 
Expenses  and  Work  Disability,  and  (3) 
Real  Estate  and  Shelter  Costs. 
Dependent  Care,  and  Vehicles.  Wave  7 
interviews  will  be  conducted  from 
February  through  May  of  1992. 

Affected  Public:  Individuals  or 
households. 

Frequency:  There  will  be  three 
interview  periods  for  the  1990  Panel  in 
Fiscal  Year  1992. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Marshall  Mills. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  July  31. 1991. 
Edward  MicImI*, 

Departmental  Forms  Clearance  Officer. 
Office  of  Management  and  Organization. 
[FR  Doc.  91-18570  Filed  8-5-91;  8:45  amj 

BILUNO  COOE  U1<MI7-4= 


International  Trade  Administration 

[A-58«-401] 

Calcium  ffypoctWorite  From  Japan; 
Termination,  in  Part,  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 

Administration/Import  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Termination,  In  Part. 

of  Antidumping  Duty  Administrative 

Review. 


summary:  On  May  24, 1989  (54  FR 
22465)  and  June  1, 1990  (55  FR  22366).  the 
Department  of  Commerce  initiated 
administrative  reviews  of  the 
antidumping  duty  order  on  calcium 
hypochlorite  from  Japan  for  the  periods 
April  1, 1988,  through  March  31, 1989, 
and  April  1, 1989.  through  March  31, 
1990,  respectively,  for  calcium 
hypochlorite  from  Japan  manufactured 
by  Nippon  Soda  Co.,  Ltd.  The 
Department  of  Commerce  has  now 
decided  to  terminate  these  reviews. 

EFFEcnvc  date:  August  6,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  BAker  or  Robert  Marenick,  Office 
of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone  (202)  377-5255. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  24, 1989,  we  published  a 
notice  initiating  the  administrative 
review  of  the  antidumping  duty  order  on 
calcium  hypochlorite  from  Japan  for  the 
period  April  1, 1988,  through  March  31. 
1989  (54  FR  22465).  On  July  1. 1990,  we 
published  a  notice  initiating  the 
administrative  review  for  the  period 
April  1, 1989.  through  March  31, 1990  (55 
FR  22366).  Those  notices  stated  that  we 
would  review  three  companies:  Nippon 
Soda  Co..  Ltd..  Tohoku  Tosoh  Chemical 
Co..  Ltd..  and  Nankai  Chemical  Industry 
Co..  Ltd. 

On  October  10. 1990,  we  published  a 
notice  of  "Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Revocation  in  Part"  (55  FR  41259)  for  the 
periods  April  1, 1986,  through  March  31. 
1987,  and  April  1. 1987,  through  March 
31, 1988.  In  that  notice  we  revoked  the 
order  on  Nippon  Soda  Co..  Ltd.  As  a 
result,  we  are  terminating  the  reviews 
for  Nippon  Soda  Co.,  Ltd.,  for  the 
periods  April  1, 1988,  through  March  31. 
1989.  and  April  1, 1989,  through  March 
31, 1990.  A  notice  of  "Final  Results  of 
Antidumping  Duty  Administrative 
Review"  for  the  latter  two  review 
periods  for  Nankai  Chemical  Industry 
Co.,  Ltd.,  and  Tohoku  Tosoh  Chemical 
Co.,  Ltd.,  was  published  on  December 
11, 1990  (55  Fr  50853). 

Dated:  July  30. 1991. 

Roland  L.  MacOonald. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  91-18622  Filed  8-5-91:  8:45  amJ 
MLUNQ  COOE  JSIMW-M 


[A-5««-0e7] 

PreHminary  Results  of  Antidumping 
Duty  Administrative  Reviews:  Portable 
Electric  Typewriters  From  Japan 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  6. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Beth  Graham  or  Larry  Sullivan, 
Investigations.  Import  Administration. 
International  Trade  Administration,  U3. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-4105  or  377-0114.  respecHvely. 
PREUMMARY  REStlLTt: 

Case  History 

On  April  5, 1991,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  RegMer  (56  FR 
14072)  the  final  results  of  the 
administrative  reviews  of  the 
antidumping  duty  order  on  portable 
electric  typewriters  ("PETs")  from  Japan 
(45  FR  18416.  March  21, 1980)  covering 
the  period  May  1. 1986.  through  April  30, 
1988. 

On  May  31, 1989.  Smith  Corona 
Corporation  ("Smith  Corona")  and 
Nakajima  All  Co..  ("Nakajima") 
requested  that  the  Department  conduct 
an  administrative  review  for  the  period 
May  1. 1988,  through  April  30. 1989,  in 
accordance  with  19  CFR  353.22(a).  We 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
for  Matsushita  Electric  Industrial 
Corporation  ("Matsushita").  Nakajima, 
Brother  Corporation  ("Brother").  Canon 
Inc./Canon  U.S.A.  ("Canon").  Sharp 
Corporation  ("Sharp"),  and  Silver  Seiko. 
Ltd.  ("Silver  Seiko")  on  June  21. 1989  (54 
FR  26069).  The  Department  did  not 
initiate  an  administrative  review  with 
respect  to  Royal  Business  Machines. 
Inc..  as  requested  by  Smith  Corona, 
because  petitioner  failed  to  identify  any 
Japanese  company  with  which  Royal  is 
affiliated  which  may  be  a  Japanese 
manufacturer  or  exporter  of  PETs. 

On  June  23, 1989.  August  11, 1989. 
September  6. 1989,  and  September  15. 
1989.  we  received  letters  &om  Silver 
Seiko,  Brother.  Matsushita,  and  Sharp, 
respectively,  informing  us  that  they  did 
not  export  PETs  subject  to  the  order 
during  the  review  period.  We  also 
received  a  letter  from  Canon  on  August 
31. 1989,  informing  us  that  it  would  not 
be  responding  to  our  questionnaire. 

On  May  30, 1990,  Smith  Corona 
requested  that  the  Department  conduct 
an  administrative  review  for  the  period 
May  1. 1989.  through  April  30, 1990.  in 
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accordance  with  19  CFR  353.22(a).  We 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
for  Matsushita,  Nakajima,  Brother, 
Canon,  Sharp,  Silver  Seiko,  Fujitsu 
American.  Inc.  ("Fujitsu").  Tokyo  Jiki 
Industrial  Co..  Ltd.  ("Juki"),  Tokyo 
Electric  Company,  Ltd.  ('Tokyo 
Electric")  and  Towa  Espo  Corporation 
('Towa  Espo")  on  July  6, 1990  (55  FR 
27859). 

On  July  26,  August  1,  December  5, 
December  17,  December  20.  and 
December  28, 1990,  we  received  letters 
from  Tokyo  Electric,  Juki,  Silver  Seiko, 
Fujitsu,  Towa  Espo  and  Sharp, 
respectively,  informing  us  that  they  did 
not  export  PETs  subject  to  the  order 
during  the  review  period.  We  received  a 
letter  from  Canon  on  December  20, 1990, 
informing  us  that  it  would  not  be 
responding  to  our  questionnaire.  On 
December  31, 1990,  we  received  a  letter 
from  Brother  indicating  that  all  of  its 
shipments  entered  prior  to  May  1, 1990, 
were  liquidated. 

On  November  21, 1990,  the 
Department  sent  a  revised  questionnaire 
to  all  respondents  requesting 
information  on  certain  PETs  not 
previously  covered  by  the  order, 
pursuant  to  the  Court  of  Appeals  for  the 
Federal  Circuit  ("CAFC")  ruling 
affirming  the  Court  of  International 
Trade  ("CIT")  decision  of  February  3, 
1989.  See  the  "Scope  of  the  Review" 
section  of  this  notice  for  further 
information. 

On  November  5, 1990,  Smith  Corona 
made  an  allegation  in  the  1989-90 
administrative  review  of  sales  below  the 
cost  of  production  ("COP")  with  regard 
to  Nakajima's  sales  of  PETs  to  Canada. 
On  December  19, 1990,  the  Department 
rejected  Smith  Corona's  allegation 
because  it  was  not  sufficiently  specific 
to  the  subject  merchandise  to  warrant 
the  initiation  of  a  COP  investigation. 

In  response  ttf  the  assertion  by 
Nakajima.  Matsushita,  and  Brother  that 
a  large  number  of  their  entries  newly 
determined  to  be  subject  to  the  order 
had  been  liquidated,  the  Department 
requested,  on  December  18, 1990,  that  all 
respondents  report,  for  each  model  and 
each  period  of  review,  the  volume  of 
liquidated  and  unliquidated  entries. 
Based  on  the  responses  received  from 
Nakajima  and  Matsushita,  the 
Department  determined  that  it  would 
only  review  unliquidated  entries  of 
automatic  PETs  ("PATs")  and  PETs  for 
these  companies,  since:  (1)  They 
appeared  to  adequately  represent  the 
models  of  the  subject  merchandise 
entered  during  the  1989-90  review 
period,  (2)  they  were  of  a  sufficient 
volume  to  serve  as  a  basis  for 
calculating  the  duty  deposit  rate,  and  (3) 


there  was  no  information  indicating  that 
limiting  the  Department's  analysis  to  the 
unliquidated  entries  would  be  distortive 
or  unrepresentative  of  each  company's 
selling  practices  for  liquidated 
merchandise  entered  after  February  3, 
1989  and  before  April  5, 1990. 

Since  Brother  did  not  have 
unliquidated  entries  of  PETs  or  PATs 
during  either  review  period,  on  April  5, 
1991,  we  requested  that  Brother  report 
the  sales  data  for  its  liquidated  entries 
for  the  period  December  1989  through 
May  1990.  Brother  responded  on  April 
10, 1990,  that  it  did  not  have  any  entries 
of  the  subject  merchandise  during  this 
period.  Since  we  had  no  basis  upon 
which  to  establish  the  cash  deposit  rate 
for  future  entries  of  the  subject 
merchandise,  we  requested,  on  April  12, 
1991,  that  Brother  report  all  liquidated 
entries  of  the  subject  merchandise  for 
the  most  recent  month  in  1989  in  which 
it  had  entries  and  the  four  months  prior 
to  that  month,  as  long  as  each  month  fell 
within  the  1989-90  review  period.  On 
May  20, 1991,  Brother  responded  that  it 
would  not  be  responding  to  our  request 
for  information  regarding  liquidated 
entries  of  PETs. 

Verification  of  Nakajima  and 
Nakajima  U.S.A.  ("NUSA"),  was 
conducted  &om  May  28  through  June  14, 
1991.  Verification  of  Matsushita, 
Matsushita  Electric  of  Canada,  Ltd. 
(MELCA)  and  Matsushita  Electric 
Corporation  of  America  (MECA)  was 
conducted  from  June  19  through  July  12, 
1991.  The  Department  has  conducted 
these  reviews  in  accordance  with 
section  751  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"). 

Use  of  Best  Information  Available 

Two  firms  failed  to  respond  to  our 
request  for  information.  Specifically,  for 
both  review  periods.  Canon  refused  to 
respond  to  our  questionnaires.  In 
addition,  for  the  1989-90  review  period. 
Brother  refused  to  respond  to  the 
Department's  April  12, 1991,  request  for 
information.  In  deciding  what  to  use  as 
best  information  available,  S  353.37(b)  of 
the  Department's  regulations  provides 
that  the  Department  may  take  into 
account  whether  a  party  fails  to  provide 
requested  information.  When  a  company 
fails  to  provide  the  information 
requested  in  a  timely  manner,  or 
otherwise  significantly  impedes  the 
Department's  review,  the  Department 
generally  assigns  to  that  company  the 
higher  of:  (a)  The  highest  rate  for  a 
responding  firm  with  shipments  during 
the  period  or  (b)  the  highest  rate  for  that 
company  for  any  previous  review  or  the 
original  investigation.  In  this  case  we 
assigned  non-responding  companies 
their  highest  rate  from  prior  reviews. 


Scope  of  the  Review 

On  April  5, 1990.  the  Department 
published  in  the  Federal  Register 
Portable  Electric  Typewriters;  Court  of 
International  Trade  Decision 
Concerning  the  Scope  of  the 
Antidumping  Duty  Order  (55  FR  12701) 
("CIT  Decision"),  a  notice  suspending 
liquidation  of  all  unliquidated  entries  of 
PATs,  and  PETs  incorporating  a 
calculating  mechanism,  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  February  3, 
1989.  On  September  26, 1990,  a  CAFC 
decision  established  finally  that  these 
products  were  within  the  scope  of  the 
antidumping  duty  order  on  PETs  from 
Japan.  See,  Portable  Electric 
Typewriters  from  Japan;  Court  of 
Appeals  for  the  Federal  Circuit  Decision 
Concerning  the  Scope  of  the 
Antidumping  Duty  Order  (55  FR  42423, 
October  19, 1990).  Therefore,  beginning 
February  3, 1989,  these  reviews  cover 
PETs,  PATs,  and  PETs  incorporating  a 
calculating  mechanism.  (For  a  complete 
explanation  of  the  history  of  the  scope 
in  this  proceeding,  see  Final  Scope 
Ruling;  Portable  Electric  Typewriters 
from  Japan  (55  FR  47358,  November  13, 
1990),  and  CIT  Decision.) 

The  merchandise  covered  by  these 
reviews  is  now  currently  classified 
under  subheadings  8469.10.00,  8469.21.00 
and  8469.29.00  of  the  Harmonized  Tariff 
System  (HTS).  Prior  to  January  1, 1989, 
this  merchandise  was  classified  under 
subheading  675.0510  and,  in  some  cases, 
under  subheading  676.0540  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  Although  the  HTS 
and  TSUSA  subheadings  are  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
these  proceedings  is  dispositive. 

Review  Periods 

The  review  periods  are  May  1, 1988, 
through  April  30, 1989.  and  May  1, 1989. 
through  April  30, 1990. 

United  States  Price 

For  Matsushita,  we  based  United 
Slates  price  ("USP")  on  exporter's  sales 
price  ("ESP"),  in  accordance  with 
section  772(c)  of  the  Act,  because  all 
sales  used  for  purposes  of  our  analysis 
were  made  to  unrelated  parties  after 
importation  into  the  United  States.  For 
Nakajima,  in  the  1988-89  review  period, 
we  based  the  USP  on  purchase  price 
("PP"),  in  accordance  with  section 
772(b)  of  the  Act.  both  because  the  PETs 
were  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  into 
the  United  States  and  because  ESP 
methodology  was  not  indicated  by  othei 
circiunstances.  For  Nakajima  in  the 
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Scope  of  the  Review 

On  April  5. 1990.  the  Department 
published  in  the  Federal  Register 
Portable  Electric  Typewriters;  Court  of 
International  Trade  Decision 
Concerning  the  Scope  of  the 
Antidumping  Duty  Order  (55  FR  12701) 
("Crr  Decision"),  a  notice  suspending 
liquidation  of  all  unliquidated  entries  of 
pATs,  and  PETs  incorporating  a 
calculating  mechanism,  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  February  3, 
1989.  On  September  26, 1990.  a  CAFC 
decision  established  finally  that  these 
products  were  within  the  scope  of  the 
antidumping  duty  order  on  PETs  from 
Japan.  See,  Portable  Electric 
Typewriters  from  Japan;  Court  of 
Appeals  for  the  Federal  Circuit  Decision 
Concerning  the  Scope  of  the 
Antidumping  Duty  Order  (55  FR  42423, 
October  19. 1990).  Therefore,  beginning 
February  3, 1989,  these  reviews  cover 
PETs.  pATs,  and  PETs  incorporating  a 
calculating  mechanism.  (For  a  complete 
explanation  of  the  history  of  the  scope 
in  this  proceeding,  see  Final  Scope 
Ruling;  Portable  Electric  Typewriters 
from  Japan  (55  FR  47358.  November  13. 
1990).  and  CIT  Decision.) 

The  merchandise  covered  by  these 
reviews  is  now  currently  classiHed 
under  subheadings  8469.10.00,  8469.21.00 
and  8469.29.00  of  the  Harmonized  Tariff 
System  (HTS).  Prior  to  January  1, 1989. 
this  merchandise  was  classified  under 
subheading  675.0510  and,  in  some  cases, 
under  subheading  676.0540  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  Although  the  HTS 
and  TSUSA  subheadings  are  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
these  proceedings  is  dispositive. 

Review  Periods 

The  review  periods  are  May  1, 1988, 
through  April  30, 1989,  and  May  1, 1989, 
through  April  30, 1990. 

United  States  Price 

For  Matsushita,  we  based  United 
States  price  ("USP")  on  exporter's  sales 
price  ("ESP"),  in  accordance  with 
section  772(c)  of  the  Act,  because  all 
sales  used  for  purposes  of  our  analysis 
were  made  to  unrelated  parties  after 
importation  into  the  United  States.  For 
Nakajima,  in  the  1988-89  review  period, 
we  based  the  USP  on  purchase  price 
("PP"),  in  accordance  with  section 
772(b)  of  the  Act,  both  because  the  PETs 
were  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  into 
the  United  States  and  because  ESP 
methodology  was  not  indicated  by  othei 
circumstances.  For  Nakajima  in  the 


1989-90  review  period,  we  based  USP  on 
both  PP  and  on  ESP. 

Matsushita 

We  calculated  ESP  based  on  packed, 
deUvered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  foreign  shipping 
charges,  foreign  warehouse  expenses, 
customs  duties,  customs  processing  fees, 
ocean  freight.  U.S  harbor  maintenance 
fees,  insurance,  brokerage,  U.S.  inland 
freight  and  freight  out,  in  accordance 
with  section  772(d)(2)  of  the  Act.  We 
made  further  deductiona,  where 
appropriate,  for  volume  rebates,  early 
payment  rebates,  sales  promotion 
expense,  off-invoice  sales  promotion, 
three  types  of  off-invoice  discounts, 
local  sales  promotion  allowance, 
cooperative  advertising,  after-invoice 
credits,  warranties,  accounts  receivable 
credit  expense,  three  types  of  royalty 
expenses  and  indirect  selling  expenses, 
which  include  expenses  for  service 
manuals,  national  advertising  expenses, 
four  types  of  inventory  carrying  costs, 
administrative  and  indirect  selling 
expenses  incurred  in  Japan,  indirect 
selling  and  general  and  administrative 
expenses  incurred  in  the  United  States, 
other  advertising,  and  U.S.  service 
expenses,  in  accordance  with  section 
772(e)  of  the  Act. 

Matsushita  claimed  the  expense  for 
service  manuals  as  a  direct  selling 
expense.  At  verification,  we  discovered 
that  these  manuals  are  provided  to 
customer  service  centers  and  not  the 
customers's  customer.  Therefore,  we 
have  treated  this  expense  as  an  indirect 
selling  expense.  In  addition.  Matsushita 
claimed  its  national  advertising  expense 
as  a  direct  selling  expense.  At 
verificatioa  we  established  that  the 
expense  reported  was  for  national 
advertising  which  was  institutional  in 
nature  or  not  directed  at  the  customer  of 
Matsushita's  customer.  Therefore,  we 
treated  national  advertising  as  an 
indirect  selling  expense.  We  also  found 
minor  clerical  errors  in  the  figures 
reported  for  sales  promotion  expense 
and  brokerage.  We  included  the 
corrected  figures  in  our  calculations. 

We  discovered  at  verification  that 
several  entries  which  had  been 
suspended,  pursuant  to  our  instructions 
to  Customs  in  the  Federal  Register  of 
April  5, 1990,  were  subsequently 
liquidated.  Matsushita  claimed  it  was 
unaware  of  these  liquidations  when 
preparing  its  response  and,  as  a  result, 
submitted  a  sales  listing  which 
contained  sales  tied  to  the  Uquidated 
entries.  Since  the  Department's  decision 
not  to  require  Matsushita  to  report  data 
on  liquidated  entries  was  based  on  the 


amount  of  unliquidated  entries 
originally  reported,  we  have  included 
these  entries  in  order  to  have  an 
adequate  basis  on  which  to  calculate 
Matsushia's  weighted-average  duty 
deposit  margin. 

Nakajima 

For  both  review  periods,  we 
calculated  PP  based  on  the  packed, 
F.O.B.  (Japan).  C&I  or  delivered  price  to 
unrelated  purchasers  in  the  United 
States.  For  die  1988-89  review  period, 
we  made  deductions,  where  appropriate, 
for  foreign  inland  freight  foreign 
brokerage  and  handling.  U.S.  inland 
fireight,  U.S.  brokerage  and  handling, 
ocean  freight,  and  marine  insurance,  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  also  made  a  deduction  to  PP  for 
labels.  We  determined  that  certain  of 
Nakajima's  PP  sales  which  were 
reported  in  the  context  of  the  1988-89 
review  period  (because  the  sales 
occured  during  that  period]  were  more 
appropriately  evaluated  in  the  1989-90 
review  period  since  this  was  the  time 
period  in  which  they  entered  the  United 
States. 

For  1989-90,  we  made  deductions  to 
the  PP,  where  appropriate,  for  foreign 
brokerage  and  handling,  foreign  inland 
fi^ight,  containerization,  marine 
insurance,  U.S  brokerage  and  handling, 
U.S.  inland  freight  and  ocean  freight,  in 
accordance  with  section  772(b)(2)  of  the 
Act.  For  the  ESP  sales  during  this  review 
period,  we  made  deductions  for  foreign 
inland  freight,  containeriration,  ocean 
freight,  U.S.  brokerage  and  handling  and 
U.S.  inland  freight  and  insurance,  credit, 
discounts,  royalties,  advertising  and 
indirect  selling  expenses,  including 
inventory  carrying  costs,  in  accordance 
with  section  772(d)(2)  of  tiie  Act 

At  verification  of  NUSA,  we 
discovered  minor  clerical  errors  for 
certain  sales  and  expenses.  For 
purposes  of  our  preliminary  results,  we 
have  included  the  corrected  information 
in  the  calculation  of  Nakajima's 
weighted-average  margin. 

Nakajima  failed  to  report  sales  of 
unliquidated  entries  of  PATs  in  its 
response  for  the  1988-89  review  period. 
For  purposes  of  the  preliminary 
determination,  as  BlA  we  assi^ed  to 
these  units  the  highest  unit  margin  and 
the  lowest  value  for  any  Nakajima  sale 
of  PETs  during  this  review  period.  We 
then  factored  in  the  resulting  margin  to 
calculate  an  adjusted,  weighted-average 
margin  for  all  products. 

Foraign  Maiket  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  I^Ts  in  the 
home  market  to  serve  as  the  basis  for 
calculating  FMV.  we  compared  the 


volume  of  borne  market  sales  to  the 
volume  of  third  country  sales,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act  Matsushita  reported,  and  the 
Department  verified,  that  they  had  no 
sales  of  PETs  in  the  home  market  during 
the  review  period.  For  both  periods, 
Nakajima  had  sales  of  PETs  in  the  home 
market,  but  the  volume  of  home  market 
sales  was  less  than  five  percent  of  third 
country  sales.  Therefore,  for  these 
companies,  we  determined  that  home 
market  sales  did  not  constitute  a  viable 
basis  for  calculating  FMV,  in 
accordance  with  section  353.48  of  the 
Department's  regulations. 

In  selecting  which  third  country 
market  to  use  for  comparison  purposes, 
we  first  determined  which  third  country 
markets  had  an  "adequate"  volume  of 
sales.  We  determined  that  the  volume  of 
sales  to  a  third  country  market  was 
adequate  if  the  sales  of  such  or  similar 
merchandise  exceeded  or  was  equal  to 
five  percent  of  the  volume  sold  to  the 
United  States.  In  selecting  which  of  the 
third  country  markets  having  an 
adequate  sales  volume  was  the  most 
appropriate  for  comparison  purposes, 
we  followed  {  353.49  of  the 
Department's  regulations. 

Matsushjta 

We  determined  that  sales  to  Canada 
were  the  most  appropriate  basis  for 
calculating  FMV. 

We  calculated  FMV  based  on  packed, 
delivered  prices  to  unrelated  customers 
in  Canada.  We  made  deductions,  where 
appropriate,  for  foreign  inland  frei^t 
foreign  warehousing,  foreign  shipping 
expenses,  Canadian  federal  sales  tax, 
ocean  freight  air  freight  inland  freight, 
marine  insurance,  brokerage,  and 
freight-out.  We  deducted  third  country 
packing  costs  and  added  U.S.  packing 
costs,  in  accordance  with  section 
773(a)(1). 

We  made  further  deductions,  where 
appropriate,  for  after-invoice  credits, 
floor  expenses,  volume  rebates,  early 
payment  discounts,  sales  promotion 
expenses,  national  advertising, 
cooperative  advertising,  warranties, 
accounts  receivable  credit  two  types  of 
royalties,  and  catalog  expenses,  in 
accordance  with  section  773(a)(4)(B)  of 
the  Act  We  also  made  deductions  for 
third  country  indirect  selling  expenses, 
including  four  types  of  inventory 
carrying  costs,  adminisfrative  and 
indirect  selling  expenses  incurred  in 
Japan,  indirect  selling  and  general  and 
adminisfrative  expenses  incurred  in 
Canada,  manual  expenses,  bad  debt 
service  expenses,  indirect  sales 
promotion  expenses,  and  "other" 
advertising  expenses.  The  deduction  for 
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third  country  indirect  selling  expenses 
was  capped  by  the  sum  of  the  indirect 
selling  expenses  incurred  on  ESP  sales, 
in  accordance  with  5  353.56(b)(2)  of  the 
Department's  regulations. 

In  addition,  where  appropriate,  we 
made  further  adjustments  to  FMV  to 
account  for  differences  in  physical 
characteristics  of  the  merchandise,  in 
accordance  with  5  353.57  of  the 
Department's  regulations. 

At  verification,  we  discovered  minor 
clerical  errors  on  warranty  expenses, 
inventory  carrying  costs  and  volume 
rebates.  The  corrected  figures  have  been 
included  in  our  calculations. 

Nakajima 

For  the  1988-89  review  period,  third 
country  prices  were  based  on  the    • 
packed,  F.O.B.  price  to  unrelated 
purchasers  in  Canada.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  and  foreign 
brokerage  and  handling.  We  deducted 
third  country  packing  costs  and  added 
U.S.  packing  costs,  in  accordance  with 
section  773(a)(1)  of  the  Act.  We  made 
adjustments  for  differences  in 
circumstances  of  sale  between  the  two 
markets,  in  accordance  with  \  353.56  of 
the  Department's  regulations.  We 
adjusted  for  differences  in  bank 
handling,  credit,  advertising,  and 
royalties. 

For  the  1989-90  review  period,  we 
calculated  FMV  based  on  packed,  F.O.B. 
prices  to  unrelated  customers  in  the 
Federal  Republic  of  Germany.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  containerization, 
and  foreign  brokerage  and  handling.  We 
deducted  third  country  packing  costs 
and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(1). 

For  comparisons  involving  PP 
transactions,  we  made  adjustments  for 
differences  in  circumstances  of  sale 
between  the  markets  in  accordance  with 
§  353.56  of  the  Department's  regulations. 
We  adjusted  for  differences  in  bank 
handling,  credit,  royalties  and 
warranties.  For  comparisons  involving 
ESP  transactions,  we  made  deductions, 
where  appropriate  for  bank  handling, 
credit,  warranties,  and  indirect  selling 
expenses.  Indirect  selling  expenses  were 
capped  by  the  sum  of  the  indirect  selling 
expenses  incurred  on  ESP  sales,  in 
accordance  with  §  353.56(b)(2)  of  the 
Department's  regulations. 

In  addition,  where  appropriate,  we 
made  further  adjustments  to  FMV  to 
account  for  differences  in  physical 
characteristics  of  the  merchandise,  in 
accordance  with  §  353.57  of  the 
Department's  regulations. 


Certain  Nakajima  PP  sales  were 
reported  in  the  context  of  both  review 
periods  due  to  the  timing  of  their  sale 
and  entry  into  the  United  States. 
However,  Nakajima  did  not  report 
contemporaneous  third  country  sales  in 
both  review  periods.  Because  we  have 
determined  that  these  PP  sales  are  most 
appropriately  evaluated  in  the  1989-90 
review  period  (see  United  States  Price 
section  above)  we  have  used,  for 
purposes  of  the  preliminary 
determination,  the  most 
contemporaneous  FRO  sales  reported  in 
the  1989-90  review  period  as  best 
information  available  for  FMV.  For 
purposes  of  the  final  determination,  we 
have  asked  Nakajima  to  submit 
contemporaneous  FRG  sales  by  August 
8, 1991. 

For  both  the  1988-89  and  198&-90 
review  periods,  Nakajima  did  not  report 
third  country  or  U.S.  typewriter 
warranty  expenses  in  its  sales  listing 
but  did  include  these  figures  in  its 
narrative  response.  Nakajima  did  not 
incur  third  country  or  U.S.  typewriter 
warranty  expenses  in  the  1988-89 
period.  For  comparisons  to  PP  sales  in 
the  1989-90  review,  we  made  an 
adjustment  to  FMV  for  differences  in 
warranty  expenses  incurred  during  the 
period  of  review.  For  comparisons  to 
ESP  sales  in  the  1989-90  review,  we 
deducted  from  FMV  third  country 
typewriter  warranty  expenses  incurred 
during  the  period  of  review. 

At  verification  of  NUSA,  we 
discovered  minor  clerical  errors 
concerning  foreign  inland  freight  and 
difference  in  merchandise  adjustments 
("difmer").  For  purposes  of  our 
preliminary  results,  we  have  included 
the  corrected  figures  in  the  calculation 
of  Nakajima's  weighted  average  margin. 

Preliminary  Results  of  Review 

As  described  in  the  "Case  History" 
section  of  this  notice.  Sharp  and  Silver 
Seiko  claimed  that  they  made  no 
exports  of  PETs  to  the  United  States 
during  the  1988-89  review  period.  We 
have  requested  the  U.S.  Customs 
Service  ("Customs")  to  verify  that  these 
two  companies  made  no  shipments  to 
the  United  States  during  this  period.  For 
the  1989-90  review  period,  Fujitsu,  Juki, 
Sharp,  Silver  Seiko,  Tokyo  Electric,  and 
Towa  Espo  claimed  that  they  made  no 
exports  of  PETs  to  the  United  States. 
We  have  also  requested  Customs  to 
verify  that  these  six  companies  made  no 
shipments  to  the  United  States  during 
this  period. 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 


following  margins  exist  for  the  periods 
May  1, 1988,  through  April  30. 1989,  and 
May  1, 1989,  through  April  30, 1990: 


Manufacturer/exporter 

Review 
period 

Margin 
(percent) 

Brother   , 

5/01/88- 
4/30/89 

62.79 

5/01/69- 

4/30/90 

62.79 

Nakajima 

5/01/88- 

4/30/89 

0.79 

5/01/89- 

4/30/90 

8.13 

Matsushita 

5/01/88- 

4/30/89 

4.92 

5/01/89- 

4/30/90 

0.27 

Silver  Seiko 

5/01/88- 
4/30/89 

•88.85 

5/01/89- 

4/30/90 

'88.85 

Sharp 

5/01/88- 

4/30/89 

>  37.12 

5/01/89- 

4/30/90 

'  37.12 

Canon        

5/01/88- 
4/30/89 

88.85 

5/01/89- 

4/30/90 

88.85 

Fujitsu  American 

Inc 

5/01/89- 

4/30/90 

'5.20 

Juki  Corp/Juki 

Office  Ma- 

chir>e  Corporation 

5/01/89- 

4/30/90 

•2.40 

Tokyo     Electric 

Company, 

Ltd 

5/01/89- 
4/30/90 

>4.9i! 

Towa  Espo  Corporation 

5/01/89- 

4/30/90 

'  1.41 

'  These  companies  had  no  shipments  during  the 
review  period.  Therefore,  we  assigned  ttiem  tt>eir 
rates  from  the  most  recently  cornpieted  administra- 
tive review. 

Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
Concerning  all  respondents  directly  to 
Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  PETs  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
companies  will  be  that  established  in 
the  final  results  of  the  review  for  the 
198&-90  period;  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  these  reviews  but 
covered  in  previous  reviews  or  the 
original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  and  (3)  the  cash 
deposit  rate  for  all  other  exporters/ 
producers  will  be  8.13  percent.  This  is 


the  highest  non-BIA  rate  for  ai 
included  in  the  1989-90  review 
These  deposit  requirements, 
imposed,  shall  remain  in  effec 
publication  of  the  final  results 
next  administrative  review. 

Public  Comment 

In  accordance  with  S  353.38 
Department's  regulations,  we ' 
public  hearing,  if  requested,  oi 
26. 1991,  at  10  a.m.  in  room  37C 
afford  interested  parties  an  op 
to  comment  on  these  prelimini 
Parties  should  confirm  by  tele] 
time,  date,  and  place  of  Uie  he 
hours  before  the  scheduled  tin 

Interested  parties  who  wish 
or  participate  in  a  hearing  mui 
written  request  within  ten  day 
date  of  publication  of  this  noti 
Federal  Register  to  the  Assistt 
Secretary  for  Import  Administ 
U.S.  Department  of  Commerce 
099, 14th  Street  and  Constituti 
Avenue,  NW..  Washington.  D( 
Requests  should  contain:  (1)  T 
name,  address,  and  telephone 
(2)  the  number  of  participants; 
reasons  for  attending;  and  (4)  > 
the  issues  to  be  discussed. 

In  addition,  ten  copies  of  the 
proprietary  version  and  five  C( 
the  non-proprietary  version  of 
briefs  must  be  submitted  to  thi 
Assistant  Secretary  no  later  \h 
14. 1991.  Ten  copies  of  the  bus 
proprietary  version  and  five  c( 
the  non-proprietary  version  of 
briefs  must  be  submitted  to  thi 
Assistant  Secretary  no  later  th 
21. 1991.  An  interested  party  n 
a  presentation  at  the  hearing  o 
arguments  included  in  that  pai 
briefs.  If  no  hearing  is  request! 
interested  parties  still  may  coi 
these  preliminary  results  in  th( 
case  and  rebuttal  briefs.  Writt 
arguments  should  be  submittei 
accordance  with  {  353.38  of  th 
Department's  regulations  and 
considered  if  received  within  1 
limits  specified  in  this  notice. 

This  administrative  review  i 
are  in  accordance  with  sectior 
of  the  Act  and  S  353.22(c)(5)  ol 
Department's  regulations. 

Dated:  July  31, 1991. 

Marjorie  A.  Choriins, 

Acting  Assistant  Secretary  for  Imf, 
A  dministration. 

(PR  Doc.  91-18823  Filed  8-5-91;  8:4 
anxiNQCOOE  ssio-os-m 
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following  margins  exist  for  the  periods 
May  1, 1988.  through  April  30. 1989,  and 
May  1. 1989.  through  April  30. 1990: 


Manufacturer/exporter 

Review 
penod 

Margin 
(percent) 

Brother , 

5/01/88- 
4/30/89 

62.79 

5/01/89- 

4/30/90 

62.79 

Nakajirna     

5/01/88- 

4/30/89 

0.79 

5/01/89- 

4/30/90 

8.13 

Matsushita 

5/01/88- 

4/30/89 

4.92 

5/01/89- 

4/30/90 

0.27 

Silver  Seiko 

5/01/88- 
4/30/89 

•88.85 

5/01/89- 

4/30/90 

■88.85 

Sharp 

5/01/88- 

4/30/89 

'37.12 

5/01/89- 

4/30/90 

'  37.12 

Canon 

5/01/88- 
4/30/89 

88.85 

5/01/89- 

4/30/90 

88.85 

Fujitsu  American 

Inc 

5/01/89- 

4/30/90 

>5.20 

Juki  Corp/Juki 

Office  Ma- 

chirw  Corpofation 

5/01/89- 

4/30/90 

'2.40 

Tokyo     Electric 

Company, 

Ltd 

5/01/89- 
4/30/90 

'4.&! 

Towa  Espo  Corporation 

5/01/89- 

4/30/90 

'  1.41 

'  These  compar»ies  had  no  shipments  during  the 
review  period.  Therefore,  we  assigned  Vnem  ttieir 
rates  from  the  most  recently  conr»pleted  administra- 
tive review. 

Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
concerning  all  respondents  directly  to 
Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  PETs  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(aJ(l)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
companies  will  be  that  established  in 
the  final  results  of  the  review  for  the 
1989-90  period;  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  these  reviews  but 
covered  in  previous  reviews  or  the 
original  less-than-fair-value 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  rate  published  in  the 
most  recent  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  and  (3)  the  cash 
deposit  rate  for  all  other  exporters/ 
producers  will  be  8.13  percent.  This  is 


the  highest  non-BIA  rate  for  any  firm 
included  in  the  1989-90  review. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Public  Comment 

In  accordance  with  S  353.38  of  the 
Department's  regulations,  we  will  hold  a 
public  hearing,  if  requested,  on  August 
26. 1991,  at  10  a.m.  in  room  3708.  to 
afford  interested  parties  an  opportimity 
to  comment  on  these  preliminary  results. 
Parties  should  confirm  by  telephone,  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
or  participate  in  a  hearing  must  submit  a 
written  request  within  ten  days  of  the 
date  of  publication  of  this  notice  in  the 
Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  room  B- 
099, 14th  Street  and  Constitution 
Avenue,  ^A/V..  Washington.  DC  20230. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number 
(2)  the  number  of  participants;  (3)  the 
reasons  for  attending;  and  (4)  a  list  of 
the  issues  to  be  discussed. 

In  addition,  ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  non-proprietary  version  of  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  August 
14. 1991.  Ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  non-proprietary  version  of  rebuttal 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  August 
21. 1991.  An  interested  party  may  make 
a  presentation  at  the  hearing  only  on 
arguments  included  in  that  party's 
briefs.  If  no  hearing  is  requested, 
interested  parties  still  may  comment  on 
these  preliminary  results  in  the  form  of 
case  and  rebuttal  briefs.  Written 
arguments  should  be  submitted  in 
accordance  with  {  353.38  of  the 
Department's  regulations  and  will  be 
considered  if  received  within  the  time 
limits  specified  in  this  notice. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  and  S  353.22(c)(5)  of  the 
Department's  regulations. 

Dated:  July  31, 1991. 

Marjorie  A.  Chorlins, 

Acting  Assistant  Secretary  for  Import 
A  dministration. 

|FR  Doc.  91-18823  Filed  8-5-91;  8:45  am) 
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[A-S88-01S] 

Television  Receiver*,  Monochrome 
and  Color,  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews 

aqency:  International  Trade 

Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews. 

summary:  On  April  26. 1991.  the 
Department  of  Commerce  pubUshed  the 
preliminary  results  of  its  administrative 
reviews  of  the  antidumping  finding  on 
television  receivers,  monochrome  and 
color,  from  )apan.  The  reviews  cover 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States. 
Toshiba  Corporation,  and  the  periods 
from  September  28, 1983  through 
February  28. 1986. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  held  a  public 
hearing  on  June  11. 1991. 

Based  on  our  analysis  of  the 
comments  received  and  the  correction  of 
certain  clerical  errors,  we  have  changed 
these  final  results  for  the  fifth,  sixth,  and 
seventh  reviews.  The  final  margins 
range  fttim  0.06  percent  to  39.88  percent. 
EFFECTIVE  DATE:  August  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Maura  Kim  or  Melissa  G.  Skinner.  OHice 
of  Antidumping  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-3601  or 
(202)  377-4851,  respecUvely. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  April  26. 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  19345)  the 
preliminary  results  of  its  administrative 
reviews  of  the  antidumping  finding  on 
television  receivers,  monochrome  and 
color,  from  Japan  (36  FR  4597,  March  10, 
1971).  We  have  now  completed  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  reviews  are 
shipments  of  television  receivers, 
monochrome  and  color,  from  Japan. 
Television  receivers  include,  but  are  not 
limited  to,  units  known  as  projection 
televisions,  receiver  monitors,  and  kits 
(containing  all  parts  necessary  to 
receive  a  broadcast  television  signal 
and  produce  a  video  image).  Not 
included  are  certain  monitors  not 


capable  of  receiving  a  broadcast  signal, 
certain  combination  units,  and  certain 
subassemblies  not  containing  the 
components  essential  for  receiving  a 
broadcast  television  signal  and 
producing  a  video  image.  During  the 
review  periods,  televison  receivers, 
monochrome  and  color,  were 
classifiable  under  item  numbers 
684.9230,  684.9232.  684.9234,  684.9236, 
684.9238,  684.9240,  684.9245,  684.9246. 
684.9248,  684.9250,  684.9252.  684.9253, 
684.9255.  684.9256,  684.9258,  684.9262. 
684.9263.  and  684.9655  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classifiable  tmder  item 
numbers  8528.10.80  and  8528.20.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes  only.  The  written  description 
remains  dispositive. 

These  reviews  cover  one 
manufacturer/exporter  to  the  United 
States  of  Japanese  televisions,  Toshiba 
Corporation  (Toshiba),  and  the  periods 
from  September  28, 1983  through  March 
31, 1984,  April  1, 1984  through  February 
2a  1985,  and  March  1. 1985  through 
February  28, 1986. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  comments  from  one  of  the 
petitioners.  Zenith  Electronics 
Corporation  (Zenith),  and  Toshiba,  the 
respondent.  We  held  a  hearing  on  June 
11, 1991. 

Comment  1:  Zenith  argues  that  the 
Department  should  deduct  from  foreign 
market  value  (FMV)  the  amount  realized 
by  Toshiba  by  having  delayed  payment 
on  its  selling  expenses  accounts 
payable. 

Toshiba  argues  that  in  previous 
proceedings  Uie  Department  has 
repeatedly  refused  to  make  an  offset 
against  claimed  seUing  expenses 
adjustment  amounts  for  the  savings 
realized  by  the  delayed  payment  of 
certain  selling  expenses.  Toshiba  further 
argues  that  it  is  the  Department's 
practice  to  avoid  inputing  expenses  or 
costs  where  a  company  quantifies  the 
actual  expenses  or  costs,  provides 
adequate  documentation  of  those 
expenses,  and  the  company's 
quantification  accurately  reflects  the 
expense  to  the  seller. 

Department's  Position:  We  disagree 
with  Zenith.  We  avoid  imputing 
expenses  or  costs  when  a  company 
quantifies  or  doctmients  its  actual 
expenses,  and  when  the  company's 
quantification  accurately  reflects  the 
expense  to  the  seller.  Since  we  have 
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detennined  that  Toshiba  accurately 
quantified  it*  home  market  selling 
expenses,  and  that  its  claims  accurately 
reflected  these  expenses,  we  have  not 
reduced  them  by  the  amount  of  any 
savings  realized  as  a  result  of  delayed 
payment  See  our  response  to  Comment 
2  in  Television  Receivers,  Monochrome 
and  Color,  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (54  PR  13918,  April  6. 1988). 

Comment  2:  Zenith  argues  that  the 
Department  should  deduct  antidumping- 
related  legal  expenses  from  exporter's 
sales  price  (ESP).  According  to  Zenith, 
these  expenses  are  selling  expenses 
because  they  are  incurred  as  a  result  of 
a  respondent  selling  the  merchandise 
under  review  in  the  United  States  at 
prices  below  FMV.  Moreover.  Zenith 
argues  that  there  is  no  basis  for 
retaining  In  ESP  legal  expenses  incurred 
as  a  result  of  an  antidumping  proceeding 
when  all  other  legal  expenses  incurred 
by  a  foreign  company's  U.S.  subsidiary 
are  deducted  from  ESP. 

Toshiba  argues  that  the  Department 
should  not  deduct  antidumping-related 
legal  expenses  from  USP.  It  argues  that 
the  Department's  position  in  previous 
proceedings  is  that  the  legal  fees 
incurred  in  antidumping  investigations 
are  not  directly  or  indirectly  related  to 
sales  and  therefore  should  not  be 
deducted. 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  finding,  as  well 
as  the  antidumping  duty  orders  on  color 
television  receivers  from  the  Republic  of 
Korea  and  Taiwan,  we  do  not  consider 
legal  expenses  incurred  in  defense  of  an 
allegation  of  dumping  to  be  expenses 
incurred  in  selling  the  merchandise  in 
the  United  States.  As  a  result,  we  have 
not  deducted  these  expenses  from  ESP 
in  these  final  results.  See  our  response 
to  Comment  4  in  Television  Receivers. 
Monochrome  and  Color  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (54  FR 13919. 
April  6. 1989).  We  note,  moreover,  that 
Zenith  is  urging  that  the  Department 
disregard  the  Court  of  International 
Trade  (CIT)  opinion  regarding  this  issue 
in  Daewoo  Electronics  Co.  v.  United 
States.  712  F.  Supp.  931  (1969)  [Daewoo]. 

Comment  Zenith  argues  that  the 
Department  should  deduct  payments  of 
estimated  antidumping  duties,  and  any 
expenses  related  to  such  payments  from 
USP. 

Toshiba  argues  that  unlike  ordinary 
duties  antidumping  duties  paid  upon 
entry  are  only  estimates,  with  the  actual 
amounts  charged  for  each  sale 
remaining  unknown  until  an 
administrative  review  is  completed 
Therefore  it  argues  that  the  Etepartment 


should  reject  Zenith's  argument  because 
the  adjustment  would  skew  the 
accuracy  of  the  Department's  results 
and  artificially  affect  the  dumping 
margins.  It  further  argues  that  the 
Department's  practice  is  not  to  consider 
antidumping  duties  to  be  expenses 
related  to  sales. 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  finding,  we 
believe  that  including  estimated 
amounts  of  antidumping  duties  in  our 
calculations  would  result  in  inaccurate 
margin.  We  do  not  consider  payments  of 
estimated  {mtidumping  duties  to  be 
expenses  related  to  the  sales  under 
review.  Further,  given  the  possibiUty 
that  these  estimated  duties  could  very 
significantly  from  duties  that  may  be 
assessed,  we  do  not  consider  them  to  be 
"expenses"  (within  the  meaning  of 
section  772(d)(2)(A)  of  the  Tariff  Act)  for 
purposes  of  determining  U.S.  price 
(USP).  Finally,  estimated  duties  and 
duties  assessed  are  paid  by  the 
importer,  which  is,  in  some  cases, 
unrelated  to  the  party  whose  sales  are 
under  review.  We  have  therefore  not 
deducted  estimated  antidumping  duties 
from  USP  in  these  final  results.  See  our 
response  to  Comment  5  in  Television 
Receivers,  Monochrome  and  Color  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (54  FR 
13918.  April  6, 1989).  our  response  to 
Comment  6  in  Color  Television  receivers 
from  the  Republic  of  Korea;  Final 
Results  of  Antidumping  Administrative 
Review  (56  FR  12703, 12704,  March  27, 
1991),  and  our  response  to  Comment  8  in 
Color  Television  Receivers,  JExcept  for 
Video  Monitors,  from  Taiwan;  Final 
Results  of  Antidumping  Administrative 
Review  (56  FR  31380,  July  10, 1991). 

Comment  4:  Zenith  contends  that  the 
Department  erroneously  treated  selling 
commissions  in  the  United  States  as 
though  they  consisted  entirely  of 
indirect  selling  expenses.  According  to 
Zenith,  commissions  compensate  the 
recipient  for  both  direct  and  indirect 
selling  expenses  incurred  on  behalf  of 
the  respondent.  Zenith  argues  that,  since 
FMV  has  afready  been  adjusted  for 
direct  selling  expenses,  an  offset  to  FMV 
comprised  of  indirect  selling  expenses 
up  to  the  full  amount  of  the  U.S. 
commission  overcompensates  for  the 
indirect  portion  of  the  commission  and 
effectiveness  negates  the  deduction  from 
U.S.  price  of  the  direct  expense  portion 
of  the  commission. 

Toshiba  argues  that  Zenith's 
suggestion  is  contrary  to  the 
Department's  regulations  at  19  CFR 
353.56(b).  which  provides  for  a 
commission  offset  of  indirect  selling 


expenses  for  the  full  amoimt  of  the 
commissions  paid. 

Department's  Position:  We  disagree 
with  Zenith.  Section  353.56(b)(1)  of  our 
regulations  requires  us  to  make  an 
adjustment  for  situations  in  which  a 
commission  is  paid  in  one  market,  but 
not  in  the  other  market  That  adjustment 
is  limited  to  "the  amount  of  the  other 
selling  expenses"  allowed  m  the  other 
market  We  do  not  interpret  this 
regulation  as  requiring  us  to  limit  the 
offset  to  a  specific  portion  of  the 
expenses  of  the  commissionaire.  Indeed, 
it  is  not  necessary  to  examine  how  the 
recipient  of  the  commissions  spends  the 
money  because,  to  the  seller,  such 
monies  represent  direct  expenses 
incurred  as  a  result  of  that  particular 
sale.  As  a  result  we  have  offset  the  full 
amount  of  the  U.S.  commissions  in  these 
final  results.  See  our  response  to 
Comment  6  in  Television  Receivers. 
Monochrome  and  Color  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (54  FR  13919, 
April  6. 1989),  our  response  to  Comment 
9  in  Color  Television  Receivers,  Except 
for  Video  Monitors,  from  Taiwan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (56  FR  31381. 
July  10, 1991),  and  our  response  to 
Comment  7  in  Color  Television 
Receivers  from  the  RepubUc  of  Korea; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (56  FR  12704, 
March  27, 1991). 

Comment  5:  Zenith  asserts  that  the 
Department  should  ensure  that  the  offset 
to  FMV  excludes  non-selling  expenses. 
Zenith  argues  that  Toshiba  should 
provide  an  affirmative  demonstration 
that  all  of  the  indirect  selling  expenses 
claimed  as  part  of  the  offset  to  FMV  are 
actually  selling  expenses,  and  not 
general  and  administrative  expenses. 

Toshibea  contends  that  Zenith's 
argimient  has  been  rejected  in  the  past 
and  should  be  rejected  again  in  this 
proceeding.  It  argues  that  the 
Department  does  not  interpret  its 
regulations  concerning  Indirect  selling 
expenses  in  the  home  market  as  limited 
only  to  selling  expenses  in  sales  offices 
and  as  excluding  so-called  "non-selling" 
expenses  incurred  by  those  offices. 
Furthermore.  Toshiba  points  out  that  in 
Television  Receivers,  Monochrome  and 
Color  fi*om  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (54  FR  13919,  April  9. 1989)  the 
Department  included  certain  general 
expenses  associatied  with  selling  in  its 
calculation  of  indirect  selling  expenses. 

Department's  Position:  We  disagree 
with  Zenith.  We  do  not  interpret  our 
regulations  as  requiring  that  indirect 
selling  expenses  in  the  home  market  be 


limited  to  selling  expenses  i 
offices,  and  as  excluding  ge 
administrative  expenses  im 
those  offices.  As  we  have  s 
previous  reviews  of  this  cat 
indirect  selling  expenses  in 
market  should  include  thesi 
which  are  similar  to  the  exj 
incurred  by  the  U.S.  subsidi 
function  it  is  to  sell  mercha: 
Accordingly,  the  equivalent 
market  selling  expenses  an 
are  incurred  by  the  home  m 
division  in  support  of  the  h( 
sales  effort  and  which  inck 
general  expenses  associate 
selling.  Therefore,  we  belie' 
Toshiba  did  not  overstate  i1 
market  selling  expenses,  an 
used  all  these  expenses  in  c 
the  ESP  offset  for  these  fine 
our  response  to  Comment  3 
Television  Receivers,  Monc 
Color,  From  Japan;  Final  Re 
Antidumping  Duty  Adminia 
Reviews  (54  FR  13919,  Apri! 
our  response  to  Comment  4 
Television  Receivers  from  t 
of  Korea;  Final  Results  of  A 
Duty  Administrative  Reveii 
12703,  March  27, 1991). 

Comment  ft-  Toshiba  argvj 
is  no  basis  for  the  Departmi 
deduction  of  quantity  disco 
USPs  reported  by  Toshiba's 
subsidiaries,  Toshiba  Amei 
and  Toshiba  Hawaii,  Inc.  (1 
asserts  that  TAI  did  not  gra 
discounts  on  its  sales  of  mo 
and  CJ300WG.  Toshiba  con 
where  TAI  did  grant  quanti 
on  its  sales  of  model  CZ209 
USPs  net  of  such  discounts. 
Toshiba  claims  that  THI  di( 
discounts  on  any  models  it 
the  review  period. 

Department's  Position:  F( 
results,  the  Department  mai 
deduction  from  USP  for  qua 
discounts  for  any  models  sc 
THI.  We  agree  with  Toshib 
is  no  need  to  deduct  an  ami 
quantify  discounts  from  TA 
USPs  because  it  reported  U 
cretain  discounts.  Because ' 
were  all  made  at  the  lowest 
regardless  of  the  quantity  si 
made  no  adjustment  for  qui 
discounts  to  THI's  USPs.  W 
revised  our  calculations  ace 

Comment  7:  Toshiba  obje 
Department's  use  of  best  in 
available  (BIA)  to  deterrmii 
amount  of  quantity  discoun 

Department's  Position:  In 
results  we  have  allowed  To 
claims  for  quantity  discoun 
not  use  BIA 


/  Tuesday,  August  S,  1991  /  Nodces 


l! 


Federal  Register  /  Vol.  56,  No.  151  /  Tuesday.  August  6,  1991  /  Notices 


37341 


's  argiunent  because 
Id  skew  the 
artment's  resiilts 
i  the  dumping 
rgues  that  the 
:e  is  not  to  consider 
!o  be  expenses 

'tjon:  We  disagree 
lave  stated  in 
this  finding,  we 
g  estimated 
sing  duties  in  our 
esult  in  inaccurate 
onsider  payments  of 
ng  duties  to  be 
he  sales  under 
n  the  possibility 
duties  could  very 
ties  that  may  be 
consider  them  to  be 
he  meaning  of 
jf  the  Tariff  Act)  for 
ling  U.S.  price 
3  ted  duties  and 
laid  by  the 
I  some  cases. 
y  whose  sales  are 
ve  therefore  not 
uitiduraping  duties 
al  results.  See  our 
t  5  in  Television 
me  and  Ck)lor  from 
)f  Antidumping 
Review  (54  FR 
our  response  to 
felevision  receivers 
Korea;  Final 
ng  Administrative 
U704,  March  27. 
se  to  Comment  8  in 
jivers,  Except  for 
Taiwan;  Final 
ng  Administrative 
July  10, 1991). 
contends  that  the 
sly  treated  selling 
nited  States  as 
I  entirely  of 
ses.  According  to 
compensate  the 
:ct  and  indirect 
rred  on  behalf  of 
h  argues  that  since 
a  adjusted  for 
s,  an  offset  to  FMV 
selling  expenses 
Df  the  U.S. 
lensates  for  the 
commission  and 
the  deduction  from 
t  expense  portion 

Zenith's 
to  the 

ons  at  19  CFR 
des  for  a 
□direct  selling 


expenses  for  the  full  amount  of  the 
commissions  paid. 

Department's  Position:  We  disagree 
with  Zenith.  Section  353.56(b)(1)  of  our 
regulations  requires  us  to  make  an 
adjustment  for  situations  in  which  a 
commission  is  paid  in  one  market,  but 
not  in  the  other  market  That  adjustment 
is  limited  to  "the  amount  of  the  other 
selling  expenses"  allowed  in  the  other 
market.  We  do  not  interpret  this 
regulation  as  requiring  us  to  limit  the 
offset  to  a  speciHc  portion  of  the 
expenses  of  the  commissionaire.  Indeed, 
it  is  not  necessary  to  examine  how  the 
recipient  of  the  commissions  spends  the 
money  because,  to  the  seller,  such 
monies  represent  direct  expenses 
incurred  as  a  result  of  that  particular 
sale.  As  a  result  we  have  offset  the  full 
amount  of  the  U.S.  conunissions  in  these 
Hnal  results.  See  our  response  to 
Comment  6  In  Television  Receivers. 
Monochrome  and  Color  from  )apan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (54  FR  13919. 
April  6. 1989),  our  response  to  Comment 
9  in  Color  Television  Receivers,  Except 
for  Video  Monitors,  from  Taiwan;  Fmal 
Results  of  Antidumping  Duty 
Administrative  Review  (56  FR  31381, 
July  10, 1991).  and  our  response  to 
Comment  7  in  Color  Television 
Receivers  from  the  Republic  of  Korea; 
Final  Results  of  Antidumping  Ehjty 
Administrative  Review  (56  FR  12704, 
March  27. 1991). 

Comment  5:  Zenith  asserts  that  the 
Department  should  ensure  that  the  offset 
to  FMV  excludes  non-selling  expenses. 
Zenith  argues  that  Toshiba  should 
provide  an  affirmative  demonstration 
that  all  of  the  indirect  selling  expenses 
claimed  as  part  of  the  offset  to  FMV  are 
actually  selling  expenses,  and  not 
general  and  administrative  expenses. 

Toshibea  contends  that  Zenith's 
argimient  has  been  rejected  in  the  past 
and  should  be  rejected  again  in  this 
proceeding.  It  argues  that  the 
Department  does  not  interpret  its 
regulations  concerning  indirect  selling 
expenses  in  the  home  market  as  limited 
only  to  selling  expenses  in  sales  offices 
and  as  excluding  so-called  "non-selling" 
expenses  incurred  by  those  offices. 
Furthermore.  Toshiba  points  out  that  in 
Television  Receivers,  Monochrome  and 
Color  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (54  FR  13919.  April  9. 1989)  the 
Department  included  certain  general 
expenses  associatied  with  selling  in  its 
calculation  of  indirect  selling  expenses. 

Department's  Position:  We  disagree 
with  Zenith.  We  do  not  interpret  our 
regulations  as  requiring  that  indirect 
telling  expenses  in  the  home  market  be 


limited  to  selling  expenses  in  sales 
ofHces.  and  as  excluding  general  and 
administrative  expenses  incurred  by 
those  offlces.  As  we  have  stated  in 
previous  reviews  of  this  case,  the  pool  of 
indirect  selling  expenses  in  the  home 
market  should  include  these  expenses 
which  are  similar  to  the  expenses 
incurred  by  the  U.S.  subsidiary,  whose 
function  it  is  to  sell  merchandise. 
Accordingly,  the  equivalent  home 
market  selling  expenses  are  those  which 
are  incurred  by  the  home  market  selling 
division  in  support  of  the  home  market 
sales  effort  and  which  include  certain 
general  expenses  associated  with 
selling.  Therefore,  we  believe  that 
Toshiba  did  not  overstate  its  home 
market  selling  expenses,  and  we  have 
used  all  these  expenses  in  calculating 
the  ESP  offset  for  these  final  results.  See 
our  response  to  Comment  3  in 
Television  Receivers.  Monochrome  and 
Color,  From  )apan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (54  FR  13919.  April  6. 1989)  and 
our  response  to  Comment  4  in  Color 
Television  Receivers  from  the  Republic 
of  Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Reveiw  (5i6  FR 
12703.  March  27. 1991). 

Comment  8:  Toshiba  argues  that  there 
is  no  basis  for  the  Department's 
deduction  of  quantity  discounts  from  the 
USPs  reported  by  Toshiba's  U.S. 
subsidiaries.  Toshiba  America.  Inc  (TAI) 
and  Toshiba  Hawaii,  Inc.  (THI).  Toshiba 
asserts  that  TAI  did  not  grant  quantity 
discounts  on  its  sales  of  modesl  CJ300 
and  C)300WG.  Toshiba  contends  that 
where  TAI  did  grant  quantity  discounts 
on  its  sales  of  model  CZ2094,  it  reported 
USPs  net  of  such  discounts.  In  addition. 
Toshiba  claims  that  THI  did  not  grant 
discounts  on  any  models  it  sold  during 
the  review  period. 

Department's  Position:  For  these  final 
results,  the  Department  made  no 
deduction  from  USP  for  quantity 
discounts  for  any  models  sold  by  TAI  or 
THI.  We  agree  with  Toshiba  that  there 
is  no  need  to  deduct  an  amount  for 
quantity  discounts  from  TAI's  reported 
USPs  because  it  reported  USPs  net  of 
cretain  discounts.  Because  THI's  sales 
were  all  made  at  the  lowest  list  price, 
regardless  of  the  quantity  sold,  we  have 
made  no  adjustment  for  quantity 
discounts  to  THI's  USPs.  We  have 
revised  our  calculations  accordingly. 

Comment  7:  Toshiba  objects  to  the 
Department's  use  of  best  information 
available  (BIA)  to  detemnine  the 
amount  of  quantity  discount 

Department's  Position:  In  these  final 
results  we  have  allowed  Toshiba's 
claims  for  quantity  discounts.  We  did 
not  use  BIA. 


Comment  8:  Toshiba  argues  that  the 
Department  erred  in  finding  that  TAI 
failed  to  quantify  the  amount  of  its 
volume  discounts  for  the  fifth  and  the 
sixth  review  periodds. 

Department's  Position:  We  disagree. 
TAI  provided  a  volume  discount 
schedule  containing  anticipated  sales 
volume  and  discount  percentage  figures 
without  tying  this  information  to  specific 
sales  or  customers.  TAI  did  not  quantify 
the  amount  for  volume  discounts  either 
as  an  amount  or  as  a  percentage  of  the 
sale  price.  Sicne  we  determined  that 
Toshiba  had  not  sufficienUy  tied  its 
volume  discount  information  to  sales, 
we  used  BIA.  We  applied  the  following 
figures  as  BIA:  the  amount  of  TAI's 
quantity  discount  for  model  CZ2094  as 
BIA  for  model  CZ2094's  volume 
discount  and  the  actual  quantity 
discount  for  model  C}300  as  BIA  for  the 
volume  discount  of  models  CI300  and 
CJ300WG  in  the  fifth  and  sixth  review 
periods. 

Comment  9:  Toshiba  argues  that  the 
Department  erroneously  made  an 
adjustment  for  volume  discounts  to 
tAI's  sales  in  the  seventh  review  period. 

Department's  Position:  We  agree  and 
have  made  no  adjustment  for  TAI's 
volume  discounts  in  the  seventh  review 
period  in  these  final  results. 

Comment  10:  Toshiba  argues  that 
because  TAI  explained  its  method  for 
calculating  its  volume  rebate,  quantified 
the  amounts  provided,  and  fully 
responded  to  the  department's 
questionnaires,  there  is  no  basis  for  the 
Department's  use  of  BIA  for  TAI's 
volume  rebate. 

Department's  Position:  We  desagree. 
In  analyzing  TAI's  questionnaire 
responses,  we  discovered  discrepancies 
between  TAI's  U.S.  sales  responses  and 
rebate  schedules.  Although  TAI  listed  in 
its  rebate  schedule  a  specific  rate  as 
being  the  highest  volume  rebate,  we 
found  many  sales  with  even  higher 
rebate  amounts  in  TAI's  U.S.  sales 
responses.  Therefore,  as  BIA.  we 
applied  the  highest  reported  volume 
rebate  prcentage  to  all  of  TAI's  sales 
where  a  volume  rebate  was  tranted. 

Comment  11:  Toshiba  argues  that  the 
Department  failed  to  adjust  the  USP  of 
repaired  and  used  merchandise  to 
reflect  the  difference  between  repaired 
and  used  merchandise  sold  in  the 
United  States  and  new  merchandise 
sold  in  the  home  market  Zenith  argues 
that  the  Department  should  reject  both 
Toshiba's  claimed  "offset"  adjustment 
to  constructed  value  (CV)  for  the  price 
reduction  given  on  sales  of  so-called  "B- 
class"  merchandise  in  the  U.S.,  as  well 
as  the  adjustment  to  expenses  in  order 
to  offset  certain  price  adjustments  on 


U.S.  sales.  Zenith  argues  that  there  are 
no  home  market  expenses  underlying 
these  adjustment  claims  and  the  claims 
are  entirely  fictional. 

Department's  Position:  toshiba 
claimed  in  its  August  6, 1990  responses 
that  it  reported  USP  net  of  discounts, 
including  the  reapired  and  used 
merchandise  discount.  Therefore,  we 
determined  that  no  further  adjustment 
for  this  discount  was  necessary,  and 
used  the  USPs  as  reportd  in  our  sales 
comparisons.  However,  for  purposes  of 
calculating  certain  U.S.  selling  expenses, 
we  added  the  amount  of  this  discount  to 
USP  in  order  to  reflect  these  expenses 
as  a  percentage  of  the  original  selling 
price. 

Zenith  misunderstands  Toshiba's 
claims.  Toshiba  claimed  an  adjustment 
to  USP.  not  to  CV.  Therefore,  whether 
similar  expenses  were  incurred  in  the 
home  market  is  not  relevant  here  since 
we  made  the  adjustment  to  USP.  Since 
Toshiba  sold  reapired  and  used 
merchandise  at  reduced  prices,  we  have 
allowed  the  adjustment  to  USP.  In 
addition,  for  sales  of  repaired  and  used 
merchandise,  we  offset  the  effect  of  the 
price  discount  on  the  calculation  of 
TAI's  expense  allocations  by  adjusting 
U.S.  indirect  selling  expenses 
downwards  by  the  amount  of  the 
reported  adjustment  to  expenses. 

Comment  12:  Toshiba  aruges  that  two 
variables  which  appeared  as  negative 
numbers  in  TAI's  computer  printouts 
and  computer  tapes,  were  missing  from 
the  Department's  computer  printout  of 
TAI's  fifth  review  sales  response.  Since 
toshiba  believed  the  problem  was  due  to 
an  improper  command  in  the  computer 
programming  language  used  by  the 
Department  it  submitted  another  copy 
of  its  computer  tape  for  the  fifth  review. 

Department's  Position:  We  have 
examined  our  data  and  corrected  the 
error  in  the  instructions  for  mounting  the 
computer  tape  containing  this  data.  The 
missing  observations  of  the  two 
variables  now  appear  in  our  printout  of 
TAI's  fifth  review  sales.  We  returned 
the  tape  voluntarily  submitted  by 
Toshiba. 

Comment  13:  Toshiba  asserts  that, 
although  an  appropriate  adjustment  the 
amount  for  uncollected  commodity  taxes 
was  erroneously  adjusted  twice  in  the 
Department's  computer  program  for  the 
sixth  review  period. 

Department's  Position:  We  agree  and 
have  eliminated  the  second  adjustment 

Comment  14:  Toshiba  argues  that 
because  Toshiba's  reported  selling, 
general,  and  administrative  (SG&A) 
expenses  included  all  of  Toshiba's 
selling  expenses  the  Department  should 
not  have  added  Toshiha's  reported  U.S. 
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direct  selling  expenses  to  FMV  in  its  CV 
calculations. 

Department's  Position:  We  agree.  We 
have  corrected  this  error  in  these  final 
results  by  removing  the  addition  of  these 
U.S.  direct  selling  expenses  to  CV. 

Comment  15:  Toshiba  argues  tht  by 
using  total  factory  overhead  and  the 
product-specific  mold  depreciation 
calculated  by  Toshiba,  te  Department 
double-counted  mold  depreciation  in  its 
cost  of  manufacture  calailations. 

Department's  Position:  We  agree  and 
have  removed  the  separate  addition  of 
mold  depreciation  expense  firom  our 
calculation  of  cost  of  manufacture  since 
this  expense  was  included  in  total 
factory  overhead. 

Comment  1&  Toshiba  argues  that  it 
reported  separate  SG&A  rates  for  the 
first  and  second  halves  of  the  sixth  and 
seventh  review  periods,  which  did  not 
appear  in  the  Department'^ computer 
printout  of  the  preliminary  results. 

Department's  Position:  In  the 
preliminary  results  we  intended  to 
weight-average  SG&A  rates  for  the  sixth 
and  seventh  review  periods, 
respectively.  For  these  final  results  we 
have  ensured  that  the  correct  SG&A 
rates  are  weighted  as  intended  in  our 
CV  calculations  for  the  sixth  and 
seventh  review  periods. 

Final  Results  of  the  Reviews 

As  a  result  of  the  comments  received 
and  the  correction  of  certain  clerical 
errors,  we  have  revised  our  preliminary 
results  for  Toshiba.  Accordingly,  we 
determine  the  margins  to  be: 


Mantrfunhr- 
•r/expartar 

Ho. 

Period  o(  raview 

Margin 
(%) 

Toshtw 

TosMm 
Toshtw 

5 

9 
7 

O/2S/03-3/31/84 
4/01/84-2/28/86 
3/01/86-2/28/86 
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17.57 

0.06 

The  Department  will  Instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act.  a  cash  deposit 
of  estimated  antidumping  duties  of  35.40 
percent  will  be  required  for  Toshiba; 
this  is  the  margin  for  Toshiba  in  the 
eleventh  review,  covering  the  period 
March  1. 1989  through  February  28, 1990. 
For  any  shipments  of  this  merchandise 
manufactitfed  by  Funal  Electric;  Fujitsu 
General  Ltd.;  Hitachi.  Ltd.;  Matsushita 
Electric  Indutstrial  Company,  Ltd.; 
Mitsubishi  Electric  Corporation;  NEC; 


Sanyo  Electric  Company;  Seiko  Epson 
Corporation;  or  Victor  Corporation  of 
Japan,  the  cash  deposit  rate  will 
continue  to  be  the  same  as  the  rates 
published  in  the  most  recently 
completed  final  results  of  the 
administrative  reviews  for  these  firms 
(56  FR  5392,  February  11, 1991).  The  cash 
deposit  rate  for  Sharp  shall  be  38.26 
percent,  which  is  Sharp's  rate  for  the 
ninth  review.  Since  these  reviews  cover 
periods  which  have  been  superceded  by 
more  recent  reviews,  the  rates  in  this 
notice  do  not  affect  the  cash  deposit  rate 
for  any  firm. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  {  353.22  of  the  Commerce 
Regulations  (19  CFR  353.22). 

Dated:  July  29, 1991. 

EricT.Corfiakei. 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  91-18624  Filed  B-5-01:  8:45  am] 
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Short  Supply  Review.  Certain  Mirror- 
Polished  Stainless  Steel  Sheet 

AOINCy:  Import  Adrafaiistration/ 
International  Trade  Administration, 
Commerce. 

ACnoN:  Notice  of  Short-Supply  Review 
and  Request  for  Comments;  Certain 
Mirror-Polished  Stainless  Steel  Sheet 
with  Non-Directional  Unbroken  Mirror 
Fbdsh 

summary:  The  Secretary  of  Commerce 
("Secretary'T  hereby  annoimces  a 
review  and  request  for  comments  on  a 
•hort-supply  request  for  150  metric  tons 
of  certain  mirror-polished  stainless  steel 
sheet  with  non-directional,  unbroken 
mirror  finish  for  the  period  October  1991 
through  March  1992  under  Paragraph  8 
of  the  Arrangement  Between  the 
Government  of  Japan  and  the 
Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products  ("the  U.S.-Japan 
Arrangement"), 

SHORT-tUPPLV  RCVIEW  NUMBCfl:  55. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4(b)(3)(B)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act.  Public  Law  No.  101-221. 103  StaL 
1886  (1989)  ("the  Act"),  and  Section 
357.104(b)  of  the  Department  of 
Commerce's  Short-Supply  Procedures, 
19  CDR  357.104(b)  ("Commerce's  Short- 
Supply  Procedures"),  the  Secretary 
hereby  announces  that  a  short-supply 
determination  is  under  review  with 
respect  to  certain  mirror-polished 
stainless  steel  sheet  with  a  non- 


directional,  unbroken  mirror  finish  for 
use  in  decorative  architectural 
applications.  On  July  25, 1991,  the 
Secretary  received  an  adequate  petition 
from  Clark  Metals.  Inc.  ("Qark") 
requesting  a  short-supply  allowance  for 
150  metric  tons  of  this  product  during 
the  period  October  1991  through  March 
1992  under  Paragraph  8  of  the  U.S.- 
Japan Arrangement.  Clark  is  requesting 
short  supply  because  it  alleges  that  no 
U.S.  producers  produce  identical  or 
competitive  products  and  that  regular 
export  licenses  are  unavailable  for  this 
product  during  this  period. 

The  requested  material  meets  the 
following  specifications: 

Raw  Material  Specifications 

UNS  Designation:  S30400  (Class  1) 
(Superceded  AISI 304) 

Pinholes — Not  more  than  3  pinholes  of 

not  larger  than  0.06mm  in  300  square 

meters. 
Slivers— Not  more  than  3  slivers  of  not 

longer  than  lOnun  in  one  square 

meter. 

Finish 

Finish  Code  "Super  No.  8"  (non- 
directlonaL  unbroken  mirror) 

Surface  Roughness — Rmax  0.07-04)8 
micron  meter 

Chemical  Competition 
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Max. 
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Dimensions 

thickness — 0.8-6.0mm 
width — 1,524mm  (5  feet)  (max.) 
length — 4,500mm  (14  feet  8  inches) 
(max.) 

Tolerances 

thickness — under  Via  inch 
width — Vie  inch  over.  0  under 
length — V*  inch  over,  0  under 
camber — V4  inch 

Section  4(b)(4)(B)(ii)  of  the  Act  and 
9  357.106(b)(2)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
30th  day  after  the  petition  is  filed,  unless 
the  Secretary  finds  that  one  of  the 
following  conditions  exist:  (1)  The  raw 
steehnaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional 


quantities  of  the  requested  ste 
was  authorized  by  the  Secrete 
each  of  the  two  inunediately  p 
years;  or  (3)  the  requested  stei 
is  not  produced  in  the  United 
The  Secretary  finds  that  none 
conditions  exist  with  respect  I 
requested  product,  and  therefi 
Secretary  will  determine  whe 
product  is  in  short  supply  not 
August  23. 1991. 

COMMENTS:  Interested  parties 
comment  upon  this  review  mu 
written  comments  not  later  th 
13. 1991  to  the  Secretary  of  Cc 
Attention:  Import  Administral 
7866,  U.S.  Department  of  Com 
Pennsylvania  Avenue  and  14t 
NW..  Washington,  DC  2023a  ] 
parties  m6y  file  replies  to  any 
submitted.  All  replies  must  be 
later  than  5  days  after  August 
All  documents  submitted  to  tt 
Secretary  shall  be  accompanii 
copies.  Interested  parties  shal 
that  the  factual  information  c( 
any  submission  they  make  is  i 
and  complete  to  the  best  of  th 
knowledge. 

Any  person  who  submits  in 
in  connection  with  a  short-su]: 
review  may  designate  that  inf 
or  any  part  thereof,  as  proprie 
thereby  requesting  that  the  Se 
treat  that  information  as  prop: 
Information  that  the  Secretarj 
designates  as  proprietary  will 
disclosed  to  any  person  (othei 
officers  or  employees  of  the  U 
States  Government  who  are  d 
concerned  with  the  short-supf 
determination)  without  the  co 
the  submitter  unless  disclosur 
ordered  by  a  court  of  compete 
jurisdiction.  Each  submission 
proprietary  information  shall  i 
accompanied  by  a  full  public  i 
or  approximated  presentation 
proprietary  information  which 
placed  in  die  public  record.  A 
comments  concerning  this  rev 
reference  the  above  noted  she 
review  number. 

FOR  FURTHfR  INFORMATION  C< 

Kathy  McNamara  or  Richard  i 
Office  of  Agreements  Compile 
Import  Administration,  U.S.  D 
of  Commerce,  room  7866,  Pern 
Avenue  and  14th  Street  NW., 
Washington,  DC  20230.  (202)  3 
(202)  377-0159. 

Dated:  July  31, 1991. 
Marjorie  A  Chorlins, 
Acting  Assistant  Secretary  for  Imt 
Administration. 

(FR  Doc.  91-18707  Filed  ft-«-91:  8: 
MLUNO  cooe  SCW-OS-II 
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directional,  unbroken  mirror  finish  for 
use  In  decorative  architectural 
applications.  On  July  25, 1991,  the 
Secretary  received  an  adequate  petition 
from  Clark  Metals,  Inc.  ("Qark") 
requesting  a  short-supply  allowance  for 
150  metric  tons  of  this  product  during 
the  period  October  1991  through  March 
1992  under  Paragraph  8  of  the  U.S.- 
Japan Arrangement.  Clark  is  requesting 
short  supply  because  it  alleges  that  no 
U.S.  producers  produce  identical  or 
competitive  products  and  that  regular 
export  licenses  are  unavailable  for  this 
product  during  this  period. 

The  requested  material  meets  the 
following  specifications: 

Raw  Material  Specifications 

UNS  Designation:  S30400  (Class  1) 
(Superceded  AISI  304) 

Pinholes — Not  more  than  3  pinholes  of 

not  larger  than  0.08mm  in  300  square 

meters. 
Slivers— Not  more  than  3  slivers  of  not 

longer  than  10mm  in  one  square 

meter. 

Finish 

Finish  Code  "Super  No.  8"  (non- 
directional,  unbroken  mirror) 

Surface  Roughness — Rmax  0.07-0i)9 
micron  meter 

Chemical  Competition 
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Dimensions 

thickness — 0.8-6.0mm 
widtiv— 1.524mm  (5  feet)  (max.) 
length — 4,500mm  (14  feet  8  inches) 
(max.) 

Tolerances 

thickness — under  Vi*  inch 
width — Vis  inch  over,  0  under 
length — V\  inch  over,  0  under 
camber — Vi  inch 

Section  4(b)(4)(B)(ii]  of  the  Act  and 
9  357.106(b)(2)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
30th  day  after  the  petition  is  filed,  unless 
the  Secretary  finds  that  one  of  the 
following  conditions  exist:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional 


quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  inunediately  preceding 
years;  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
IThe  Secretary  finds  that  none  of  these 
conditions  exist  with  respect  to  the 
requested  product,  and  therefore,  the 
Secretary  will  determine  whether  this 
product  is  in  short  supply  not  later  than 
August  23, 1991. 

COMMENTS:  Interested  parties  wishing  to 
comment  upon  this  review  must  send 
written  comments  not  later  than  August 
13, 1991  to  the  Secretary  of  Commerce, 
Attention:  Import  Administration,  Room 
7866,  U.S.  Department  of  Commerce, 
Pennsylvania  Avenue  and  14th  Street 
NW.,  Washington.  DC  2023a  Interested 
parties  mby  file  replies  to  any  comments 
submitted.  All  replies  must  be  filed  not 
later  than  5  days  after  August  13, 1991. 
All  documents  submitted  to  the 
Secretary  shall  be  accompanied  by  four 
copies.  Interested  parties  shall  certify 
that  the  factual  information  contained  in 
any  submission  they  make  is  acciu-ate 
and  complete  to  the  best  of  their 
knowledge. 

Any  person  who  submits  information 
In  connection  with  a  short-supply 
review  may  designate  that  information, 
or  any  part  thereof,  as  proprietary, 
thereby  requesting  that  the  Secretary 
treat  that  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Government  who  are  directly 
concerned  with  the  short-supply 
determination]  without  the  consent  of 
the  submitter  unless  disclosure  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  information  shall  be 
accompanied  by  a  full  public  summary 
or  approximated  presentation  of  ail 
proprietary  information  which  will  be 
placed  in  the  public  record.  All 
comments  concerning  tliis  review  must 
reference  the  above  noted  short-supply 
review  number. 

FOn  FURTHER  INFORMATKM  COMTACT: 
Kathy  McNamara  or  Richard  O.  Weible, 
Office  of  Agreements  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce,  room  7866,  Pennsylvania 
Avenue  and  14th  Street  NW., 
Washington,  DC  20230,  (202)  377-1390  or 
(202)  377-0159. 

Dated:  July  31, 1991. 
Marjorie  A.  Chorlins, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-18707  Filed  8-5-91;  8:45  am) 
Btixma  coos  acw-oe-n 


University  of  Arizona,  et  aL; 
Consolidated  Decision  on  Applications 
for  Duty-free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  section  B(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966 
(Public  Law  89-651.  80  SUt  887;  15  CFR 
part  301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  iu  room 
4204.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC 

Docket  Number  91-050.  Applicant: 
University  of  Arizona.  Tucson,  AZ 
85712.  Instrument  Electron  Microscope, 
Model  H-«000  NAR.  Manufacturer. 
Hitachi  Scientific  Instruments,  Japan. 
Intended  Use:  See  notice  at  56  FR  14930, 
April  12, 1991.  Order  Date:  December  27. 
1990. 

Docket  Number  91-055.  Applicant 
New  York  State  Department  of  Health, 
Albany,  NY  12201-0509.  Instrument 
Electron  Microscope,  Model  EM  910. 
Manufacturer  Carl  Zeiss,  West 
Germany.  Intended  Use:  See  notice  at  56 
FR  14931.  April  12. 1991.  Order  Date: 
November  21, 1990. 

Docket  Number  91-056.  Applicant 
The  Ohio  State  University,  Columbus, 
OH  43210.  Instrument  Electron 
Microscope,  Model  JEM-2010. 
Manufacturer  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  56  FR  23288, 
May  21. 1991.  Order  Date:  March  11. 
1991. 

Docket  Number  91-058.  Applicant 
National  Institutes  of  Health.  Bethesda. 
MD  20682.  Instrument  Electron 
Microscope,  Model  CM  10. 
Manufacturer  N.V.  Philips.  The 
Netherlands.  Intended  Use:  See  notice  at 
56  FR  23287,  May  21. 1991.  Order  Date: 
January  28, 1991, 

Docket  Number  91-064.  Applicant 
Bigelow  Laboratory  for  Ocean  Sciences, 
West  Boothbay  Harbor,  ME  04575. 
Instrument  Electron  Microscope  with 
Imaging  Spectrometer,  Model  EM902 
PC/ST/G45.  Manufacturer  Cart  Zeiss, 
West  Germany.  Intended  Use:  See 
notice  at  58  FR  23287,  May  21, 1991. 
Order  Date:  March  1, 1991. 

Docket  Number  91-070.  Applicant 
Washington  University  School  of 
Medicine,  St.  Louis,  MO  63110. 
Instrument  Electron  Microscope,  Model 
EM902/PC.  Manufacturer  Carl  Zeiss. 
West  Germany.  Intended  Use:  See 
notice  at  56  FR  25412.  June  4. 1991.  Order 
Date:  1991. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 


instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM.  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States  either 
at  the  time  of  order  of  each  Instrument 
or  at  the  time  of  receipt  of  application 
by  the  U.S.  Customs  Service. 
Frank  W.Cra^ 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  91-18625  Filed  8-6-91;  8:45  am] 
BiujNacooc  Mio-oe-M 

Unlvsrsity  of  CaBfomia,  RtvorsMs,  st 
aL;  Conaoiidalsd  Dsclsion  on 
Applications  for  Dutyfree  Entry  of 
Scientific  Instruments 

This  is  ■  decision  consoUdated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966 
(Public  Law  88-651.  80  Stat  887;  15  CFR 
Part  301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4204,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue.  NW., 
Washington.  DC 

Comments:  None  received. 

Decision:  Approved.  No  instnunent  of 
equivalent  scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  (he  United 
States. 

Docket  Number  91-012. 

Applicant  University  of  California. 
Riverside,  Riverside,  CA  92521. 

Instrument  Liquid  Chromatograph/ 
Mass  Spectrometer/Mass  Spectrometer, 
Model  API  m. 

Manufacturer  Sciex  Instruments, 
Canada. 

Intended  Use:  See  notice  at  56  FR 
8184.  February  27, 1991. 

Reasons:  The  foreign  instrument 
provides:  (1)  Atmospheric  pressiue 
ionization.  (^)  tandem  (MS/ MS)  mass 
spectroscopy,  (3)  high  performance 
liquid  chromatography  and  (4]  mass 
range  to  2400. 

Advice  Submitted  By:  National 
Institutes  of  Health.  May  30, 1991. 

Docket  Number:  91-014. 

Applicant  Tulane  University,  New 
Orieans,  LA  70118. 

Instrument  Mass  Spectrometer, 
Model  Profile  HV-O. 
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Manufacturer  Kratos  Analytical,  Inc., 
United  Kingdom. 

Intended  Use:  See  notice  at  56  FR 
8185,  February  27, 1991. 

Reasons:  The  foreign  instrument 
provides:  (1)  Resolution  to  10.000,  (2) 
scan  speed  to  0.1  second  per  decade  and 
(3)  flow  FAB  capability. 

Advice  Submitted  By:  National 
Institutes  of  Health,  May  30, 1991. 

Docket  Number:  91-022 

Applicant:  Northwestern  University, 
Chicago,  IL  60611. 

Instrument:  Reflex  Microscope. 

Manufacturer  Reflex  Measurement 
Ltd.,  United  Kingdom. 

Intended  Use:  See  notice  at  56  FR 
11545.  March  19, 1991. 

Reasons:  The  foreign  instnmient 
provides  determination  and  recording  of 
specific  points  on  a  specimen  with  a 
repeatability  of  0.002  mm  in  the 
horizontal  and  0.015  in  the  vertical. 

Advice  Submitted  By:  National 
Institutes  of  Health,  May  30. 1991. 

The  National  Institutes  of  Health 
advises  that  (1)  the  capabilities  of  each 
of  the  foreign  instruments  described 
above  are  pertinent  to  each  applicant's 
intended  purpose  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  intended 
use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-18628  Filed  8-5-91:  8:45  am] 
nujNQ  cooe  ssio-ds-m 
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National  Oceanic  and  Atmospheric 
Administration 

Deep  Seabed  Mining;  Approval  of 
Exploration  License  Extensions  and 
Revisions 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  approval  of  Deep 
Seabed  Mining  Exploration  License 
extensions  and  revisions  to  USA-2  and 
USA-3  for  Ocean  Management,  Inc.,  and 
Ocean  Mining  Associates. 

SUMMARY:  On  March  26, 1991,  at  56  FR 
12508,  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
noticed  receipt  of  applications  for  five- 
year  extensions  of  Deep  Seabed  Mining 
Exploration  Licenses,  USA-2  and  USA- 
3  from  Ocean  Management,  Inc.  (OMI), 
and  Ocean  Mining  Associates  (OMA), 
respectively.  Amendments  to  the  related 


exploration  plans  and  schedule  of 
expenditures  were  also  received.  No 
comments  objecting  to  approval  of  these 
proposed  revisions  were  received. 
Pursuant  to  the  Deep  Seabed  Hard 
Mineral  Resources  Act  (Pub.  L.  96-283) 
and  15  CFR  part  970,  on  31  July  1991, 
NOAA  approved  extensions  to  these 
licenses  and  the  exploration  plans  from 
year  1994  through  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Rosser,  Ocean  Minerals  and 
Energy  Division.  Office  of  Ocean  and 
Coastal  Resource  Management,  NOAA, 
1825  Connecticut  Avenue,  NW.,  suite 
710,  Washington,  DC  20235,  (202)  606- 
4117. 

Dated:  July  31. 1991. 
Vii^oia  K.  Uppie, 

Assistant  Administrator  for  Ocean  Services 

and  Coastal  Zone  Management. 

[FR  Doc.  91-18588  Filed  8-5-91;  8:45  am) 
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Deep  S«abed  Mining;  Proposed 
Extension  and  Revision  of  Exploration 
License 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notice  of  receipt  of  application 
to  extend  Deep  Seabed  Mining 
Exploration  License  USA-1  and  to 
revise  incorporated  exploration  plan; 
request  for  comments. 


summary:  On  May  16, 1991.  Ocean 
Minerals  Company  (OMCO)  submitted 
to  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  an 
application  for  a  five-year  extension  of 
Deep  Seabed  Mining  Exploration 
License  USA-1.  pursuant  to  section 
105(c)(2)  and  107(a)  of  the  Deep  Seabed 
Hard  Mineral  Resources  Act  (DSHMRA. 
30  U.S.C.  1401  et  seg.)  and  15  CFR 
970.515.  OMCO  has  also  proposed 
related  exploration  plan  modifications. 
NOAA  has  determined  that  this 
proposal  constitutes  an  application  for  a 
major  but  not  significant  revision  to  the 
exploration  plan  and  to  the  terms, 
conditions  and  restrictions  (TCRs)  of  the 
license  under  15  CFR  970.513,  and  is 
commencing  public  review  procedures 
as  prescribed  in  15  CFR  970.514(b). 

Pursuant  to  the  DSHMRA  and  15  CFR 
part  970,  on  August  29, 1984.  NOAA 
issued  a  license  to  OMCO  to  engage  in 
deep  seabed  mining  exploration 
activities  for  a  period  of  10  years  in  a 
site  located  in  the  Clarion-Clipperton 
Fracture  Zone  of  the  Northeastern 
Equatorial  Pacific  Ocean.  Since  that 
time,  the  hcensee.  subject  to  the  TCRs  of 
the  license  and  NOAA's  regulatory 
requirements,  has  diligently  pursued  the 


activities  approved  in  the  exploration 
plan  of  the  license,  directed  toward 
application  for  a  commercial  permit  in 
1994. 

OMCO  is  applying  for  a  five-year 
extension  of  the  license  based  on 
significantly  changed  market  conditions, 
pursuant  to  15  CFR  970.515.  Section 
107(a)  of  the  DSHMRA  provides  that  the 
Administrator  shall  extend  a  license,  on 
terms  consistent  with  the  Act  and 
NOAA's  regulations,  if  the  licensee  has 
substantially  complied  with  the  license 
and  associated  exploration  plan.  Section 
105(a)(2)  of  the  DSHMRA  authorizes 
NOAA  to  approve  a  license  revision 
upon  a  finding  that  the  revision  will 
comply  with  the  requirements  of  the  Act 
and  implementing  regulations.  A 
revision  to  the  exploration  plan  of  the 
license  is  being  requested  to  reflect 
accomplishment  of  objectives  in 
OMCO's  current  plan,  due  to  the 
substantial  amounts  of  data  received  by 
OMCO  as  a  result  of  conflict  resolution, 
and  to  reduce  the  level  of  activity,  based 
on  economic  conditions. 

OMCO's  current  ten-year  exploration 
plan,  approved  by  NOAA  on  September 
8, 1988.  is  a  two-phased  plan.  During  the 
first  six  years  (Phase  I)  OMCO's  work 
schedule  is  designed  to  analyze  and 
integrate  exploration  data  from 
settlement  agreements  and  other 
sources,  compile  environmental  data, 
and  identify  test  sites  and  candidate 
sites  suitable  for  commercial  mining. 
Phase  II,  currently  planned  for  years  7 
through  10,  is  directed  toward  survey 
operations,  selectiorf  of  commercial 
recovery  permit  areas,  and  scale-up 
activities  preparatory  to  filing  a  permit 
in  conjunction  with  the  investment 
decision  of  whether  or  not  to  proceed 
with  commercial  mining. 

Since  issuance  of  the  exploration 
license  in  1984.  OMCO  has  resolved  all 
site  conflicts  with  other  consortia  and 
the  USSR,  and  exchanged  and  analyzed 
related  technical  data  received  from 
these  agreements;  upgraded  computer 
capability  and  integrated  data  into 
OMCO's  exploration  database; 
identified  candidate  sites  within  its  area 
suitable  for  commercial  recovery; 
contributed  an  area  within  its  site  to  be 
used  as  a  joint  enviroiunental 
preservational  reference  area  and 
released  related  resource  and 
environmental  data  to  NOAA  for 
evaluation;  and  monitored  technical  and 
legal  developments  in  the  metals 
market. 

The  May  1991  revision  requests  an 
extension  of  the  term  of  the  license  until 
1999.  The  amendment  to  the  exploration 
plan  proposes  to  continue  Phase  I 
through  year  12  during  which  the 


licensee  will  continue  to  mon 
technical,  legal,  economic  am 
developments  in  ocean  minin 
environmental  data  for  future 
activities;  assess  improved  e; 
methods  and  techniques  for  i 
II;  and  perform  economic  eva 
determine  the  advisability  of 
implementing  Phase  n.  Phase 
scheduled  for  years  13  throug 
Expenditures  are  estimated  a 
per  armum  for  years  7  througl 
$100,000  for  years  11  and  12, 
Subject  to  15  CFR  970.902.  i 
excludes  confidential  informi 
public  disclosure,  interested  ] 
will  be  permitted  to  examine 
application  for  revision  and  t 
comments  by  October  7, 1991 
documents  may  be  examined 
below  hsted  address. 

FOR  FURTHER  INFORMATION  C( 

Betty  Rosser.  Ocean  Mineral! 
Energy  Division,  Office  of  Oc 
Coastal  Resource  Managemei 
National  Ocean  Service,  Nati 
Oceanic  and  Atmospheric 
Administration,  1825  Conned 
NW.,  suite  710,  Washington,  1 
(202)  606-4117. 

Dated:  July  31, 1991. 
VirginU  K. -nppie. 
Assistant  Administrator  for  Ocec 
and  Coastal  Zone  Management 
[FR  Doc.  91-18587  Filed  &-«-91;  8 
WLUNOCOM  nw-n-M 


Gulf  of  Mmdeo  Rshwy  Mam 
Council;  Public  Hsaringt 

agency:  National  Marine  Fisl 
Service,  NOAA,  Commerce. 
ACTION:  Notice  of  pubUc  hear 
request  for  comments. 

summary:  The  Gulf  of  Mexic( 
Management  Council  (Counci 
convene  public  hearings  on  D 
Amendment  4  to  the  Gulf  of  N 
Reef  Fish  Fishery  Managemei 
which  includes  modifications 
framework  procedure  that  go' 
Council  action  in  making  ann 
changes  in  reef  fish  managem 
year  moratorium  on  issuance 
commercial  reef  fish  permits, 
the  deep  and  shallow-water  g 
quotas  into  an  overall  quota  I: 
in  1992,  addition  of  almaco  ja 
banded  rudderfish  to  the  man 
unit,  and  applying  the  same  si 
limits  to  both  greater  and  less 
amberjacks  due  to  the  difficul 
identifying  the  two  species. 
DATES:  Public  comments  musi 
received  by  September  13, 19< 
"SUPPUUMNTARY  MFORMATIC 


1  /  Tuesday,  August  6,  19gfl  /  Notices 


Fedwal  Register  /  Vol  56.  No.  151  /  Tuesday.  August  6,  1991  /  Notices 


37345 


and  schedule  of 
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activities  approved  in  the  exploration 
plan  of  the  license,  directed  toward 
application  for  a  conunercial  permit  in 
1994. 

OMCO  is  applying  for  a  five-year 
extension  of  the  license  based  on 
significantly  changed  market  conditions, 
pursuant  to  15  CFR  970.515.  Section 
107(a)  of  the  DSHMRA  provides  that  the 
Administrator  shall  extend  a  license,  on 
terms  consistent  with  the  Act  and 
NOAA's  regulations,  if  the  licensee  has 
substantially  complied  with  the  license 
and  associated  exploration  plan.  Section 
105(a)(2)  of  the  DSHMRA  authorizes 
NOAA  to  approve  a  license  revision 
upon  a  finding  that  the  revision  will 
comply  with  the  requirements  of  the  Act 
and  implementing  regulations.  A 
revision  to  the  exploration  plan  of  the 
license  is  being  requested  to  reflect 
accomplishment  of  objectives  in 
OMCO's  current  plan,  due  to  the 
substantial  amounts  of  data  received  by 
OMCO  as  a  result  of  conflict  resolution, 
and  to  reduce  the  level  of  activity,  based 
on  economic  conditions. 

OMCO's  current  ten-year  exploration 
plan,  approved  by  NOAA  on  September 
8, 1988,  is  a  two-phased  plan.  Ehuing  the 
first  six  years  (Phase  I)  OMCO's  work 
schedule  is  designed  to  analyze  and 
integrate  exploration  data  from 
settlement  agreements  and  other 
sources,  compile  environmental  data, 
and  identify  test  sites  and  candidate 
sites  suitable  for  commercial  mining. 
Phase  II,  currently  planned  for  years  7 
through  10,  is  directed  toward  survey 
operations,  selectioif  of  commercial 
recovery  permit  areas,  and  scale-up 
activities  preparatory  to  filing  a  permit 
in  conjunction  with  ^e  investment 
decision  of  whether  or  not  to  proceed 
with  commercial  mining. 

Since  issuance  of  the  exploration 
license  in  1984,  OMCO  has  resolved  all 
site  conflicts  with  other  consortia  and 
the  USSR,  and  exchanged  and  analyzed 
related  technical  data  received  from 
these  agreements;  upgraded  computer 
capability  and  integrated  data  into 
OMCO's  exploration  database; 
identified  candidate  sites  within  its  area 
suitable  for  commercial  recovery; 
contributed  an  area  within  its  site  to  be 
used  as  a  joint  environmental 
preservafional  reference  area  and 
released  related  resource  and 
environmental  data  to  NOAA  for 
evaluation;  and  monitored  technical  and 
legal  developments  in  the  metals 
market. 

The  May  1991  revision  requests  an 
extension  of  the  term  of  the  Hcense  until 
1999.  The  amendment  to  the  exploration 
plan  proposes  to  continue  Phase  I 
through  year  12  during  which  the 


licensee  will  continue  to  monitor 
technical,  legal,  economic  and  political 
developments  in  ocean  mining;  compile 
environmental  data  for  future  mining 
activities;  assess  improved  exploration 
methods  and  techniques  for  use  in  Phase 
II;  and  perform  economic  evaluations  to 
determine  the  advisability  of 
implementing  Phase  n.  Phase  n  will  be 
scheduled  for  years  13  through  15. 
Expenditures  are  estimated  at  $120,000 
per  armum  for  years  7  through  10,  and 
$100,000  for  years  11  and  12. 

Subject  to  15  CFR  970.902.  which 
excludes  confidential  information  from 
public  disclosure,  interested  persons 
will  be  permitted  to  examine  the 
appUcation  for  revision  and  to  provide 
comments  by  October  7, 1991.  These 
documents  may  be  examined  at  the 
below  listed  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Betty  Rosser,  Ocean  Minerals  and 
Energy  Division,  Office  of  Ocean  and 
Coastal  Resource  Management 
National  Ocean  Service,  National 
Oceanic  and  Atmospheric 
Administration.  1825  Connecticut  Ave.. 
NW.,  suite  710.  Washington.  DC  20235. 
(202)  606-4117. 

Dated:  July  31, 1991. 
Vlrgiiiia  K.  TIppie, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management 
(FR  Doc  91-18687  Filed  S-6-91;  8:49  am] 
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Gulf  of  Meodco  Ftehory  Managenwnt 
Council;  Public  Hearings 

AQENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Notice  of  public  hearings; 
request  for  comments. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  hearings  on  Draft 
Amendment  4  to  the  Gulf  of  Mexico 
Reef  Fish  Fishery  Management  Plan, 
which  includes  modifications  to  the 
framework  procedure  that  governs 
Council  action  in  making  annual 
changes  in  reef  fish  management,  a  5- 
year  moratorium  on  issuance  of  new 
commercial  reef  fish  permits,  combining 
the  deep  and  shallow-water  grouper 
quotas  into  an  overall  quota  beginning 
in  1992,  addition  of  almaco  jack  and 
banded  rudderflsh  to  the  management 
unit,  and  applying  the  same  size  and  bag 
limits  to  bodi  greater  and  lesser 
amberjacks  due  to  the  difficulty  in 
identifying  the  two  species, 
DATES:  Public  comments  must  be 
received  by  September  13, 1991.  Sec 

"SUPPLEMmTARY  WFOIMIATION"  foi 


dates,  times,  and  locations  of  the 

hearings. 

ADDRESSES:  Written  comments  should 

be  sent  to  Douglas  Gregory,  Gulf  of 

Mexico  Fishery  Management  Council 

5401  West  Kennedy  Boulevard,  suite 

881,  Tampa,  FL  33609. 

FOR  FURTHER  INFORMATION  CONTACT 

Douglas  Gregory,  Gulf  of  Mexico  Fishery 
Management  Council.  813-228-2815. 

SUPFLEMENTARY  INFORMATION:  The 

public  hearii\gs  will  begin  at  7  p.m..  and 
adjourn  at  10  p.m.,  and  are  scheduled  as 
follows: 

1.  Monday.  August  12. 1991— HX.  Stokely 
Hal.  Ft  Brown  Memorial  Center  Complex, 
600  International  Boulevard.  Brownsville, 
Texas. 

2.  Tuesday,  August  13. 1991 — Galveston 
Beachfront  Hotel.  S914  Seawall  Boulevard, 
Galveston.  Texas. 

3.  Wednesday.  August  14. 1961 — Gouaux 
Hall.  Nichols  State  University,  Comer  of 
Arcadia  and  Clenwood,  Thibodaux 
Louisiana. 

4.  Thursday.  August  15. 1991— Mobile  Qvic 
Center,  401  Civic  Center  Drive,  Mobile, 
Alabama. 

5.  Wednesday.  August  21, 1991— City  Hall 
Auditorium,  300  Municipal  Drive,  Madieira 
Beach,  Florida. 

6.  Thursday.  22, 1991— The  Reach  Hotel 
1435  Simonton  Street  Key  West  Florida. 

Dated:  July  31. 1991. 

David  S.  Cimtlii, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management. 

[FR  Doc.  91-18547  Filed  8-5-91;  &45  am] 
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Wsstem  Pacific  Rshary  Managamant 
Council;  Public  Maating 

agency:  National  Marine  Fisheries 
Service,  NOAA  Conmierce. 

The  Western  Pacific  Fishery 
Management  Council's  (Council) 
Bottomfish  Advisory  Review  Board 
(BARB),  will  hold  a  public  meeting  on 
August  6, 1991,  beginning  at  3  p.m.,  at 
the  Hawaii  Department  of  Land  and 
Natural  Resources,  Board  Room,  1151 
Punchbowl  Street  Honolulu.  HI. 

The  BARB  will  discuss  the  following 
agenda  items:  (1)  Any  new  analyses 
available  and  related  to  limited  entry  in 
the  Mau  Zone  of  the  Northwestern 
Hawaiian  Islands  (NWHI);  (2)  requests 
by  NWHI  bottomfish  permit  holders  to 
fish  for  bottomfish  within  the  50  mile 
longline  closure  area  around  the  NWHI 
while  having  longline  gear  aboard:  (3)  a 
change  in  observer  requirements  for  the 
Mau  Zone;  (4)  work  assignments  and 
time  table  for  completing  1990  Annual 
Report  on  the  fisheries;  and  (5)  other 
business. 

For  more  information  contact  Kitty  M. 
Simonds,  Executive  Director,  Western 


Pacific  Fishery  Management  CounciL 
1164  Bishop  Street  Suite  1405,  Honolulu. 
HI  96813;  telephone:  (808)  523-1368. 

Dated:  August  1. 1991. 
David  S.  CkM^ 

Deputy  Director  Office  of  Fisheries 
Conservation  and  Management,  Notional 
Marine  Fisheries  Service. 
[FR  Doc.  91-18590  Filed  8-5-91;  8:45  am] 
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Patent  and  Tradamaric  Offtca 

Additional  Information  Regarding 
Comments  for  the  Advisory 
Commission  on  Patent  Law  Reform 

agency:  Patent  and  Trademaric  Office, 
Commerce. 

action:  Notice! 

SUMMARY:  Public  responses  to  the 
request  for  public  comments  issued  by 
the  Advisory  Commission  on  Patent 
Law  Reform  on  May  16, 1981  (56  FR 
22702]  will  be  considered  if  received  by 
September  3, 1991. 

DATES:  Written  comments  received  by 
September  3, 1991,  will  be  considered. 

ADDRESSES:  Submit  written  comments 
to  E.  R.  Kazenske,  Executive  Assistant 
to  the  Commissioner,  U.S.  Patent  and 
Trademark  Office,  Box  15,  Washington, 
D.C.  20231. 

FOR  FURTHER  INFORMATION  CONTACT 

Jeff  Kusban,  Commission  Specialist  or 
Paul  Salmon.  Commission  Specialist: 
U.S.  Patent  and  Trademark  Office.  Box 
15,  Washington.  DC  20231.  Phone:  (703) 
557-3071. 

SUPPLEMENTARY  INFORMATION:  On  May 

16, 1991,  a  notice  requesting  public 
comments  on  the  Issues  to  be  studied  by 
the  Advisory  Commission  on  Patent 
Law  Reform  was  pubhshed  in  the 
Federal  Register  at  56  FR  22702.  The 
notice  asked  that  the  public  comments 
be  received  by  July  15, 1991.  The 
response  to  this  request  has  been 
substantial,  and  numerous  responses 
have  been  received  after  the  July  15 
response  date.  The  Commission  wishes 
to  give  notice  that  it  will  consider  all 
responses  received  to  date,  and  any 
other  responses  which  are  received  by 
September  3, 1991. 

Dated:  July  31, 1991. 
tiatry  F.  Manbeck,  Jr., 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademark*. 
[FR  Doc.  91-18589  Filed  e-B-Ol;  &4S  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  ttte 
Philippines 

July  31, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  August  7.  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kim-Bang  Nguyen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  hmit.  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6735.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  [7 
U.S.C.  1854). 

Inasmuch  as  consultations  have  not 
yet  been  held  on  a  mutually  satisfactory 
solution  on  Category  350,  the  United 
States  Government  has  decided  to 
control  imports  in  this  category  for  the 
prorated  period  beginning  on  May  28, 
1991  and  extending  through  December 
31, 1991. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  56  FR  11548,  published  on  March  19. 
1991. 

Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conimittee  for  the  Implementation  of  Textile 
Agreements 

July  31. 1991. 

Commissioner  of  Customs, 
Deportment  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Art  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973.  as  further  extended  on  July  31, 1986; 
pursuant  to  the  Bilateral  Cotton.  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 


Products  and  Silk  Blend  and  Other  Vegetable 
Fiber  Apparel  Agreement  of  March  4. 1987,  as 
amended,  between  the  Governments  of  the 
United  States  and  the  Philippines;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on 
August  7, 1991.  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Category  350,  produced  or 
manufactured  in  the  Philippines  and  exported 
during  the  period  beginning  on  May  28. 1991 
and  extending  through  December  31, 1991,  in 
excess  of  51,694  dozen  >. 

Textile  products  in  Category  350  which 
have  been  exported  to  the  United  States  on 
and  after  January  1, 1991  shall  remain  subject 
to  the  Group  D  limit  established  for  the 
period  January  1. 1991  through  December  31. 
1991. 

Imports  charged  to  the  category  limit  for 
the  period  February  27. 1991  through  May  27. 
1991  shaU  be  charged  against  the  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
In  the  event  the  limit  established  for  that 
period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc  91-18628  Filed  ft-5-91;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Aimy 

Historical  Advisory  Committee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-483),  aiuioiuicement  is  made 
of  the  following  Committee  meeting: 

Name  of  Committee:  Department  of  the 
Army  Historical  Advisory  Committee. 

Date  of  Meeting:  August  21, 1991. 

Place:  The  Pentagon,  room  2E687. 

Time:  9:30  a.m.-ll:30  a.m. 

Proposed  Agenda:  Introduction  of 
Department  of  Defense  Plan  to  commemorate 
the  SOth  Anniversary  of  World  War  II,  1991- 
1995.  Summary  of  Service  Plans  and  50th 
Anniversary  of  World  War  II 
Commemoration  Committee's  current 
staffing,  facilities,  planning  and  focus  during 
the  commemorative  period.  Discussion  of 


proposed  events,  activities,  projects,  and 
products. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee.  For 
further  information,  contact  Colonel  Ron 
L.  Green.  HQDA  (SACC),  Pentagon, 
room  3E524,  Washington.  DC  20310, 
telephone  (703)  697-4664. 
Ron  L  Green. 

Colonel,  CS,  Deputy  Director. 
[FR  Doc.  91-18791  Filed  8-5-91:  8:45  am] 
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Office  of  the  Secretary 

Environmental  Assessment  ZEST 
Flight  Test  Experiments 

agency:  Strategic  Defense  Initiative 
Organization  (SDIO),  U.S.  Department  of 
Energy  (cooperating  agency).  U.S. 
Department  of  Navy  (cooperating 
agency). 

ACHON:  Environmental  assessment  for 
ZEST  flight  test  experiments. 

summary:  The  Department  of  Defense 
has  prepared  a  Finding  of  No  Significant 
Impact  based  on  an  assessment  of  the 
potential  environmental  consequences 
of  conducting  the  ZEST  flight  test 
experiments.  These  experiments  are 
designed  to  demonstrate  technologies 
associated  with  high  energy  release 
clouds  and  their  applicability  to  a 
Strategic  Defense  System. 

Background 

Pursuant  to  Council  on  Environmental 
Quality  Regulations  (40  CFR 1500-1508) 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.),  and  the  U.S.  Department  of 
Defense  (DoD)  directive  8050.1,  the 
Strategic  Defense  Initiative 
Organization  (SDIO)  has  conducted  an 
assessment  of  the  potential 
environmental  consequences  of 
launching  ZEST  flight  test  experiment 
vehicles  from  Kauai  Test  Facility  (KTF) 
on  the  Paciflc  Missile  Range  Facility 
(PMRF)  on  Kauai,  Hawaii.  This 
assessment  also  includes  activities  in 
the  continental  United  States  associated 
with  the  launches.  The  proposed  action 
is  to  design,  develop,  launch,  and 
detonate  two  payloads  carrying  high 
energy  explosives.  Execution  of  these 
experiments  is  crucial  to  further 
development  of  high  energy  cloud 
technology.  Also,  the  data  gathered  from 
the  ZEST  flights  will  be  employed  in  the 
development  of  space-based  sensors 


essential  to  SDIO's  strategic 
effort. 

As  currently  configured,  ac 
involved  in  the  ZEST  prograr 
component/assembly  groimd 
pre-flight/flight  tests.  The  coi 
assembly  ground  tests  for  the 
flight  vehicle  and  payload  wi 
conducted  at  Orbital  Science 
Corporation's  Space  Data  Di' 
(SDD)  in  Chandler,  Arizona, 
Alamos  National  Laboratory 
Los  Alamos,  New  Mexico.  Tl 
activities  will  be  conducted  i 
facilities  and  will  be  within  t 
scope  of  activities  that  are  re 
conducted  at  those  facilities 
are  addressed  in  existing  en\ 
protection  and  safety  proced 
those  facilities.  No  construct] 
required  and  no  additional  pi 
will  be  needed. 

The  pre-flight  and  flight  ac 
be  conducted  from  the  Kauai 
Facility  (KTF),  a  tenant  on  th 
Missile  Range  Facility  (PMRl 
Kauai,  Hawaii  as  part  of  the 
operations  at  KTF.  These  act 
be  conducted  at  existing  faci 
have  been  developed  specin( 
such  activities.  No  constructi 
required.  Approximately  20  t 
contractor  personnel  and  5  a 
government  personnel  will  bi 
for  the  ZEST  pre-flight  and  fl 
over  a  period  of  about  45  daj 

ZEST  vehicles  will  be  laun 
KTF  launch  pad  No.  1,  which 
an  explosive  safety  quantity 
(ESQD)  of  1,250  feet  while  th 
on  the  launch  paid.  This  ESQ 
restrict  access  to  recreation  i 
at  PMRF  typically  for  2-7,  bu 
potentially  up  to  14  days,  pei 
ground  hazard  area  (GHA)  f( 
with  a  radius  of  2,200  feet  wi 
be  cleared  three  hours  prior  1 
launch.  This  ensures  that  the 
be  completely  evacuated  twc 
before  the  launch  when  the  1 
vehicle  is  armed.  A  launch  h< 
extends  5  nautical  miles  dow 
is  a  pie-shaped  area,  the  bou 
which  are  tangent  to  the  ZES 
headings  of  15  and  300  degre 
launch  hazard  area  will  be  n 
from  10  minutes  prior  to  the  1 
countdown  until  the  rocket  h 
successfully  launched  and  th 
has  separated. 

The  KTF  was  elected  as  th 
site  so  that  the  high  energy  n 
created  by  ZEST  could  be  ob 
the  highly  sophisticated  sens 
Air  Force  Maui  Optical  Stati 
and  the  Maui  Optical  Tracki: 
Identification  Facility  (MOTl 
Haleakala  on  Maui,  Hawaii, 
experiment  trajectory  and  tii 
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proposed  events,  activities,  projects,  and 
products. 

This  meeting  is  open  to  the  pubhc. 
Any  interested  person  may  attend, 
appear  before,  or  Hie  statements  with 
the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee.  For 
further  information,  contact  Colonel  Ron 
L.  Green.  HQDA  (SACC),  Pentagon, 
room  3E524,  Washington,  DC  20310, 
telephone  (703)  697-4664. 
Ron  L  Green, 

Colonel,  GS,  Deputy  Director. 
[FR  Doc.  91-18791  Filed  8-5-91:  8:45  am] 
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Offic*  of  the  S«cr«tary 

Environmental  AsMtsment  ZEST 
Flight  Test  Experiments 

agency:  Strategic  Defense  Initiative 
Organization  (SDIO).  U.S.  Department  of 
Energy  (cooperating  agency),  U.S. 
Department  of  Navy  (cooperating 
agency). 

action:  Environmental  assessment  for 
ZEST  flight  test  experiments. 

summary:  The  Department  of  Defense 
has  prepared  a  Finding  of  No  Significant 
Impact  based  on  an  assessment  of  the 
potential  environmental  consequences 
of  conducting  the  ZEST  flight  test 
experiments.  These  experiments  are 
designed  to  demonstrate  technologies 
associated  with  high  energy  release 
clouds  and  their  applicability  to  a 
Strategic  Defense  System. 

Background 

Pursuant  to  Council  on  Environmental 
Quality  Regulations  (40  CFR  1500-1508) 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.),  and  the  U.S.  Department  of 
Defense  (DoD)  directive  6050.1,  the 
Strategic  Defense  Initiative 
Organization  (SDIO)  has  conducted  an 
assessment  of  the  potential 
environmental  consequences  of 
launching  ZEST  flight  test  experiment 
vehicles  from  Kauai  Test  Facility  (KTF) 
on  the  Pacific  Missile  Range  Facility 
(PMRF)  on  Kauai,  Hawaii.  This 
assessment  also  includes  activities  in 
the  continental  United  States  associated 
with  the  launches.  The  proposed  action 
is  to  design,  develop,  launch,  and 
detonate  two  payloads  carrying  high 
energy  explosives.  Execution  of  these 
experiments  is  crucial  to  further 
development  of  high  energy  cloud 
technology.  Also,  the  data  gathered  from 
the  ZEST  flights  will  be  employed  in  the 
development  of  space-based  sensors 


essential  to  SDIO's  strategic  defense 
effort. 

As  currently  configured,  activities   ' 
involved  in  the  ZEST  program  include 
component/assembly  ground  tests  and 
pre-flight/flighf  tests.  The  component/ 
assembly  ground  tests  for  the  ZEST 
flight  vehicle  and  payload  will  be 
conducted  at  Orbital  Sciences 
Corporation's  Space  Data  Division 
(SDD)  in  Chandler,  Arizona,  and  at  Los 
Alamos  National  Laboratory  (LANL)  in 
Los  Alamos,  New  Mexico.  The  proposed 
activities  will  be  conducted  in  existing 
facilities  and  will  be  within  the  normal 
scope  of  activities  that  are  routinely 
conducted  at  those  facilities  and  that 
are  addressed  in  existing  environmental 
protection  and  safety  procedures  at 
those  facilities.  No  construction  will  be 
required  and  no  additional  personnel 
will  be  needed. 

The  pre-flight  and  flight  activities  will 
be  conducted  from  the  Kauai  Test 
Facility  (KTF).  a  tenant  on  the  Pacific 
Missile  Range  Facility  (PMRF),  on 
Kauai,  Hawaii  as  part  of  the  continuing 
operations  at  KTF.  These  activities  will 
be  conducted  at  existing  facilities,  that 
have  been  developed  specifically  for 
such  activities.  No  construction  will  be 
required.  Approximately  20  additional 
contractor  personnel  and  5  additional 
government  personnel  will  be  required 
for  the  ZEST  pre-flight  and  flight  tests, 
over  a  period  of  about  45  days. 

ZEST  vehicles  will  be  launched  from 
KTF  launch  pad  No.  1,  which  will  have 
an  explosive  safety  quantity  distance 
(ESQD)  of  1,250  feet  while  the  booster  is 
on  the  launch  paid.  This  ESQD  will 
restrict  access  to  recreation  area  No.  1 
at  PMRF  typically  for  2-7.  but 
potentially  up  to  14  days,  per  launch.  A 
ground  hazard  area  (GHA)  for  ZEST 
with  a  radius  of  2,200  feet  will  begin  to 
be  cleared  three  hours  prior  to  the 
launch.  This  ensures  that  the  GHA  will 
be  completely  evacuated  two  hours 
before  the  launch  when  the  launch 
vehicle  is  armed.  A  launch  hazard  area 
extends  5  nautical  miles  downrange  and 
is  a  pie-shaped  area,  the  boundaries  of 
which  are  tangent  to  the  ZEST  GHA  at 
headings  of  15  and  300  degrees.  The 
launch  hazard  area  will  be  maintained 
from  10  minutes  prior  to  the  launch 
countdown  until  the  rocket  has 
successfully  launched  and  the  first  stage 
has  separated. 

The  KTF  was  elected  as  the  launch 
site  so  that  the  high  energy  release  cloud 
created  by  ZEST  could  be  observed  by 
the  highly  sophisticated  sensors  at  the 
Air  Force  Maui  Optical  Station  (AMOS) 
and  the  Maui  Optical  Tracking  and 
Identification  Facility  (MOTIF)  on  Mt. 
Haleakala  on  Maui.  Hawaii.  The  ZEST 
experiment  trajectory  and  timeline  have 


been  specifically  configured  from  KTF  to 
obtain  maximum  coverage  of  the  highest 
possible  quality  from  AMOS/MOTIF.  In 
addition,  the  ZEST  experiment  will  be 
observed  and  recorded  by  existing 
satellites  and  other  ground  based 
sensors.  The  following  SDIO  objectives 
will  be  achieved  by  ^^OS  and  other 
observation  modes:  validation  of  the 
payload  design  modeling, 
characterization  of  the  high  energy 
release  cloud,  and  documentation  of 
scientific  phenomena  that  may  occur  as 
a  result  of  releasing  high  energy  clouds. 

Finding  of  No  Significant  Impact 

The  ZEST  flight  test  experiments  were 
evaluated  to  determine  the  potential  for 
significant  impacts  through  an  analysis 
of  the  activities  that  would  be 
conducted  at  the  proposed  locations, 
compared  to  current  activities  and 
existing  conditions  at  those  locations. 
The  impacts  of  the  proposed  action  were 
assessed  against  the  following 
environmental  media:  Physical  setting 
and  land  use;  geology  and  water 
resources;  air  quality;  noise;  biological 
resources;  threatened  and  endangered 
species;  cultural  resources; 
infrastructure;  hazardous  materials  and 
waste;  and  public  health  and  safety. 

Potential  impacts  associated  with  the 
proposed  ZEST  activities  will  be 
avoided  or  minimized  through 
implementation  of  standard,  planned 
mitigation  measures  (i.e.  through 
modification  of  test  procedures  or 
through  protection  of  potentially 
affected  resources).  These  mitigations 
have  been  incorporated  as  an  integral 
part  of  the  7£S>1  flight  test  experiments. 

Component/assembly  ground  tests  to 
be  conducted  at  SDD  and  LANL  will  use 
existing  facilities  and  will  be  within  the 
scope  of  activities  routinely  conducted 
at  those  facilities.  No  construction  or 
modification  of  facilities  will  be 
required.  Additional  personnel  will  not 
be  necessary.  All  of  the  proposed  tests 
will  be  within  the  scope  of  existing 
environmental  protection  and  safety 
procedures  at  SDD  and  LANL. 
Therefore,  significant  environmental 
impacts  are  not  expected  to  occur  at 
SDD  or  LANL 

The  pre-flight  and  flight  activities 
proposed  for  KTF  will  be  conducted  at 
existing  facilities  that  have  been 
developed  specifically  for  such 
activities.  No  construction  or 
modification  of  facilities  will  be 
required.  Biological  resources, 
threatened  and  endangered  species, 
cultural  resources  and  infrastructure 
will  not  be  adversely  affected  by  the 
ZEST  pre-flight  and  flight  activities  at 
KTF,  and  the  proposed  activities  are  not 
expected  to  generate  any  hazardous 


waste.  In  addition,  personnel  will  be 
trained  and  safe  operating  procedures 
will  be  followed  when  hazardous 
materials  are  handled  No 
environmental  impacts  are  expected  off- 
site  of  the  affected  installations. 

The  U.S.  Fish  and  Wildlife  Service 
(USFWS)  and  the  National  Marine 
Fisheries  Service  (NMFS)  have  reviewed 
the  ZEST  Description  of  Proposed 
Actions  and  Alternatives  (DOPAA)  and 
have  concurred  with  the  findings  of  this 
EA  that  the  project  is  expected  to  have 
little,  if  any  impact  on  any  federally 
listed  endangered  or  threatened  species. 
The  State  Historic  Preservation  Officer 
(SHPO)  has  reviewed  the  ZEST  DOPAA 
and  has  concurred  that  the  project 
would  not  have  any  impact  on  cultural 
or  historical  resources.  The  State  of 
Hawaii,  Office  of  State  Planning  has 
approved  the  ZEST  flight  tests  for 
consistency  with  Hawaii's  Coastal  Zone 
Management  regulations. 

Potential  impacts  to  land  use  could 
result  from  the  imposition  of  safety 
zones  while  the  ZEST  flight  vehicle  is  on 
the  launch  pad.  A  portion  of  recreation 
area  No.  1  will  be  closed  during  the  time 
the  booster  is  on  the  launch  pad  (2-14 
days  per  launch).  However,  this  closure 
will  not  present  a  significant  impact  to 
land  use  due  to  the  short  period  of  time 
required  for  the  actual  launch  and  the 
large  amount  of  other  beach  areas  which 
are  readily  accessible. 

The  lead  emitted  from  the  first  stage 
Talos  booster  has  the  potential  to 
impact  the  geology  and  water  resources 
at  KTF.  The  analysis  concluded  that  the 
lead  will  have  a  limited  areal  impact, 
adsorb  strongly  to  soil  constituents,  and 
be  filtered  from  any  runoff  as  it 
percolates  downward.  Therefore,  a 
significant  impact  to  geology  and  water 
resources  will  not  result  from  the 
proposed  action. 

liie  emissions  from  the  solid 
propellent  rocket  motors  and  the 
detonation  products  from  the  high 
explosive  payload  have  the  potential  to 
impact  the  air  quaUty  at  KTF.  The 
emission  products  from  the  first  stage 
Talos  motor  will  not  exceed  Hawaiian 
or  National  ambient  air  quality 
standards  and  the  emissions  from  the 
second  stage  Castor  motor  will  be 
released  well  downrange  of  KTF  and 
will  have  no  effect  on  ground-level  air 
quality.  The  detonation  products  from 
the  high  explosive  payload  will 
dissociate  quickly  into  compounds 
which  are  normally  present  in  the 
atmosphere  and  will  have  a  negligible 
impact  on  short  term  and  ambient  air 
quality. 

The  noise  generated  from  the  ZEST 
launch  vehicle  could  potentially  impact 
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humans  and  wildlife  in  the  area  of  KTF. 
.  This  potential  will  be  minimized  by 
ensuring  that  operations  personnel  wear 
hearing  protection  equipment  or  remain 
in  the  control  building  to  reduce  noise 
levels  to  acceptable  standards.  In 
addition,  enforcement  of  the  launch 
hazard  area  ensure  that  unauthorized 
personnel  and  public  spectators  are  not 
exposed  to  noise  levels  that  exceed 
allowable  standards. 

A  catastrophic  failure  of  the  ZEST 
flight  vehicle  on  the  launch  pad  or  early 
in  the  launch  trajectory  could  potentially 
impact  geology  and  water  resources,  air 
quality,  and  public  health  and  safety. 

The  potential  impacts  to  geology  and 
water  resources  and  air  quality  are  not 
expected  to  be  significant  because  all  of 
the  detonation  products  either  occur 
naturally  in  the  atmosphere  and  the 
soils  or  will  readily  break  down  to 
compounds  that  exist  naturally. 
Potential  impacts  to  public  health  and 
safety  from  an  accidental  explosion  of 
the  rocket  on  the  launch  pad  will  be 
mitigated  through  the  implementation  of 
safety  zones  (1,250  ft  ESQD  and  2,200  ft 
GHA),  and  the  monitoring  of  these  areas 
to  prevent  unauthorized  entry. 

Cumulative  impacts  to  air  quality, 
geology  and  water  resources,  noise,  and 
land  use  were  evaluated  with  respect  to 
the  projected  launch  schedule  for  KTF.  It 
is  not  anticipated  that  cumulative 
impacts  will  result  &x)m  a  schedule  that 
includes  normal  KTF  operations  and  the 
proposed  STARS,  EDX,  and  ZEST 
program  launches. 

Overall,  no  significant  impacts  will 
result  from  conducting  the  ZEST  flight 
test  experiments.  Therefore,  an 
environmental  impact  statement  (EIS)  is 
not  required  for  the  proposed  action. 
The  test  program  will  proceed  15  days 
from  the  publication  of  this  notice 
subject  to  no  new  substantive  issues 
being  identified. 

TOR  FURTHER  INFORMATION  CONTACT: 

Major  Martha  J.  Cenkci  (703)  695-8743. 
addresses:  Public  Affairs  Staff  Officer, 
SDIO/IEA,  The  Pentagon,  room  1E1008, 
Washington  DC  20301-7100. 

Dated:  August  1, 1991. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  91-18573  Filed  8-5-91;  8:45  am] 

BIUJMG  CODE  M10-01-M 


Department  of  ttie  Navy 

CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  notice  is  hereby  given 


that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Shallow  Water 
Antisubmarine  Warfare  Task  Force  will 
meet  8  August  1991  from  10  a.m.  to  5 
p.m.,  in  the  CNO's  Conference  room. 
Pentagon  4E830,  Washington,  DC.  This 
session  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
evaluate  U.S.  Navy  shallow  water 
antisubmarine  warfare  long-term 
strategies.  The  entire  agenda  for  the 
meeting  will  consist  of  discussions  of 
key  issues  related  to  shallow 
antisubmarine  warfare  and  related 
intelligence.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  nationd  defense 
and,  are  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
Usted  in  section  552b(c)(l)  of  title  5. 
United  States  Code. 

This  notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circumstance, 
not  allowing  notice  to  be  published  in 
the  Federal  Register  at  least  15  days 
before  the  day  of  the  meeting. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden, 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
room  601,  Alexandria,  Virginia  22302- 
0268,  phone  (703)  756-1205. 

Dated:  August  1, 1991. 
Wayne  T.  Baudno 

Lieutenant,  JAGC.  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-18569:  Filed  8-5-91;  8:45  am] 

BILUNa  CODE  M10-AE-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
August  14, 1991  beginning  at  1:30  p.m.  in 
the  Struble  Room  of  the  Chester  County 
Library,  400  Exton  Square  Parkway, 
Exton,  Pennsylvania. 

Please  be  advised  that  parking  for  this 
meeting  is  limited  to  the  adjacent 
shopping  mall  parking  lot  rather  than 
the  library's  parking  facilities.  The 
hearing  will  be  part  of  the  Commission's 
regular  business  meeting  which  is  open 
to  the  public. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 


for  public  observation  at  9:30  a.m.  at  the 
same  location  and  will  include 
discussions  of  a  CSO  study  for  the  upper 
Delaware  Estuary,  proposed  Clean 
Water  Act  amendments,  administrative 
aspects  of  the  Delaware  Estuary 
program,  the  upper  Delaware  ice  jam 
project.  Scenic  Rivers  protection 
proposed  rules  and  golf  course  water 
use  inventory. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Proposed  Amendments  to 
Comprehensive  Plan  and  Water  Code  of 
the  Delaware  River  Basin  Relating  to 
Retail  Water  Pricing  to  Encourage 
Conservation.  Notice  was  given  in  the 
June  7, 1991  issue  of  the  Federal  Register 
that  the  Commission  would  hold  a 
public  hearing  on  August  14, 1991  to 
receive  comments  on  a  proposed 
amendment  to  its  Comprehensive  Plan 
and  Water  Code  in  relation  to  retail 
water  pricing  to  encourage  water 
conservation.  The  amendbnents  would 
estabUsh  Commission  policy  and 
regulations  to  promote  water  conserving 
retail  water  pricing.  The  hearing  record 
will  remain  open  for  submission  of 
written  comments  received  by 
September  9. 1991. 

Appiicatioiis  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
lOJ.  Article  11  and/or  Section  3.8  of  Uie 
Compact 

1.  George  A.  Coombs  &  Sons  D-81-10 
Renewal  2.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  15  million  galons 
(mg)/30  days  of  water  to  the  apphcant's 
agricultural  irrigation  system  fom  Well 
Nos.  1-6.  Commission  approval  on  June 
25, 1986  was  limited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  50  mg/30  days.  The  project  is 
located  in  Upper  Pittsgrove  Township, 
Salem  County,  New  Jersey. 

2.  Hoffmann-LaRoche,  Inc.  D-65-14 
Renewal.  An  application  for  the  renewal 
of  a  ground  water  withdrawal  of  up  to 
21.6  mg/30  days  of  water  from  the 
apphcant's  ground  water  pollution 
abatement/recovery  Well  Nos.  8  and  9. 
Commission  approval  on  March  26, 1986 
was  limited  to  five  years.  The  apphcant 
requests  that  the  total  withdrawal  bom 
all  wells  and  surface  water  sources 
remain  limited  to  120  mg/30  days.  The 
project  is  located  in  White  Township, 
Warren  County,  New  Jersey. 

3.  Township  of  Maple  Shade  D-6&-30 
CP.  A  project  that  regionalizes  sewage 
treatment  within  Maple  Shade 
Township,  Burlington  County,  New 
Jersey.  The  project  involves  the 
conversion  of  the  old  0.6  million  gallons 


per  day  (mgd)  capacity  Main 
Sewage  Treatment  Plant  (STl 
pumping  station  to  convey  ra 
to  the  Linwood  Avenue  STP, 
provide  upgraded  treatment  i 
expanded  (from  1.0  mgd  to  3.' 
capacity.  Effluent  from  the  re 
will  be  discharged  to  South  B 
Pennsauken  Creek  via  a  new 
structure. 

4.  Knights  Bridge  Corporal 
54.  A  sewage  treatment  plant 
expansion  project  to  increase 
capacity  of  the  existing  STP  f 
mgd  to  0.09  mgd,  to  serve  the 
commercial  development  of  t 
at  Painter's  Crossing.  The  ST 
about  1000  feet  northwest  of  \ 
1  and  Rt.  202  intersection  and 
continue  to  discharge  treated 
its  outfall  on  an  unnamed  trit 
Harvey  Rua  a  tributary  of  Br 
Creek.  The  project  is  in  the  T 
Birmingham,  Delaware  Coimt 
Pennsylvania. 

5.  Frank  Perano  Sewage  Tr 
Plant  D-90-63.  A  project  to  e: 
existing  sewage  freatment  pU 
from  0.036  mgd  to  0.062  mgd  e 
the  projected  growth  in  the  a] 
Pleasant  Hills  Mobile  Home 
Development.  The  STP  will  c( 
discharge  secondary  treated  < 
the  Schuylkill  River.  The  proji 
located  in  Tilden  Township, 
approximately  1000  feet  west 
Schuylkill  River  in  Berks  Com 
Pennsylvania. 

ft  Rank  Ahnert,  Inc.  D-91-1 
(Subsidiaries:  Lehman  Pike 
Development  and  Outdoor  W 
Corporations).  An  applicatior 
approval  of  a  ground  water  w 
project  to  supply  up  to  22.8  mj 
of  water  to  the  applicant's  res 
developments  of  Saw  Creek  E 
the  Falls  at  Saw  Creek,  and  ai 
campground  of  Outdoor  Worl 
Lake  for  existing  Well  Nos.  1- 
and  1A-4A  and  to  limit  the  w 
from  all  wells  to  22.8  mg/30  di 
project  is  located  in  Middle  Si 
and  Lehman  Townships,  Mon 
Pike  Counties,  Pennsylvania. 

7.  Lake  Wynonah  Municipa 
Authority  D~91-20-CP.  An  ap 
for  approval  of  a  ground  wate 
withdrawal  project  to  supply  i 
mg/30  days  of  water  to  the  ap 
distribution  system  for  new  V\ 
and  to  increase  the  existing  w 
limit  of  10.5  mg/30  days  from  i 
12  mg/30  days.  The  project  is 
Wayne  Township,  Schuylkill  ( 
Pennsylvania. 

8.  Rank  Ahnert,  Inc.  D-91-2 
(Subsidiary  Femwood.  Inc.).  / 
water  withdrawal  project  to  s 
to  9.8  mg/30  days  of  water  to  I 
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for  public  observation  at  9:30  a.m.  at  the 
same  location  and  will  include 
discussions  of  a  CSO  study  for  the  upper 
Delaware  Estuary,  proposed  Clean 
Water  Act  amendments,  administrative 
aspects  of  the  Delaware  Estuary 
program,  the  upper  Delaware  ice  jam 
project.  Scenic  Rivers  protection 
proposed  rules  and  golf  course  water 
use  inventory. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Proposed  Amendments  to 
Comprehensive  Plan  and  Water  Code  of 
the  Delaware  River  Basin  Relating  to 
Retail  Water  Pricing  to  Encourage 
Conservation.  Notice  was  given  in  the 
June  7. 1991  issue  of  the  Federal  Register 
that  the  Conunission  would  hold  a 
public  hearing  on  August  14. 1991  to 
receive  comments  on  a  proposed 
amendment  to  its  Comprehensive  Plan 
and  Water  Code  in  relation  to  retail 
water  pricing  to  encourage  water 
conservation.  The  amendments  would 
establish  Commission  policy  and 
regulations  to  promote  water  conserving 
retail  water  pricing.  The  hearing  record 
will  remain  open  for  submission  of 
written  comments  received  by 
September  9, 1991. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
lOJ,  Article  11  aod/or  Section  3,8  of  the 
Compact 

1.  George  A.  Coombs  &  Sons  D-81-10 
Renewal  2.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  15  million  galons 
(mg]/30  days  of  water  to  the  applicant's 
agricultural  irrigation  system  fom  Well 
Nos.  1-6.  Commission  approval  on  June 
25, 1986  was  limited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  bom  all  wells  remain 
limited  to  50  mg/30  days.  The  project  is 
located  in  Upper  Pittsgrove  Township, 
Salem  County,  New  Jersey. 

2.  Hoffmann-LaRoche,  Inc.  D-85-14 
Renewal.  An  application  for  the  renewal 
of  a  ground  water  withdrawal  of  up  to 
21.6  mg/30  days  of  water  from  the 
applicant's  ground  water  pollution 
abatement/recovery  Well  Nos.  8  and  9. 
Commission  approval  on  March  26, 1986 
was  limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  and  surface  water  sources 
remain  limited  to  120  mg/30  days.  The 
project  is  located  in  White  Township, 
Warren  County,  New  Jersey. 

3.  Township  of  Maple  Shade  D-8&-30 
CP.  A  project  that  regionalizes  sewage 
treatment  within  Maple  Shade 
Township,  Burlington  County,  New 
Jersey.  TTie  project  involves  the 
conversion  of  the  old  0.6  million  gallons 


per  day  (mgd)  capacity  Main  Street 
Sewage  Treatment  Plant  (STP)  into  a 
pumping  station  to  convey  raw  sewage 
to  the  Linwood  Avenue  STP,  designed  to 
provide  upgraded  treatment  and 
expanded  (from  1.0  mgd  to  3.4  mgd) 
capacity.  Effluent  from  the  regional  STP 
will  be  discharged  to  South  Branch 
Pennsauken  Creek  via  a  new  outfall 
structure. 

4.  Knights  Bridge  Corporation  D-90- 
54.  A  sewage  treatment  plant  (STP) 
expansion  project  to  increase  the 
capacity  of  the  existing  STP  from  0.045 
mgd  to  0.09  mgd,  to  serve  the  growing 
commercial  development  of  the  Villages 
at  Painter's  Crossing.  The  STP  is  located 
about  1000  feet  northwest  of  the  U.S.  Rt. 
1  and  Rt.  202  intersection  and  will 
continue  to  discharge  treated  effluent  at 
its  outfall  on  an  unnamed  tributary  to 
Harvey  Rua  a  tributary  of  Brandywine 
Creek.  The  project  is  in  the  Township  of 
Birmingham,  Delaware  County, 
Pennsylvania. 

5.  Frank  Perano  Sewage  Treatment 
Plant  D-90-63.  A  project  to  expand  the 
existing  sewage  treatment  plant  (STP) 
from  0.036  mgd  to  0.062  mgd  and  serve 
the  projected  growth  in  the  applicant's 
Pleasant  Hills  Mobile  Home 
Development.  The  STP  will  continue  to 
discharge  secondary  treated  effluent  to 
the  Schuylkill  River.  The  project  is 
located  in  Tilden  Township, 
approximately  1000  feet  west  of  the 
Schuylkill  River  in  Berks  County, 
Pennsylvania. 

6.  Rank  Ahnert,  Inc.  D-91-18  CP. 
(Subsidiaries:  Lehman  Pike 
Development  and  Outdoor  World 
Corporations).  An  application  for 
approval  of  a  ground  water  withdrawal 
project  to  supply  up  to  22.8  mg/30  days 
of  water  to  the  applicant's  residential 
developments  of  Saw  Creek  Estates  and 
the  Falls  at  Saw  Creek,  and  also  to  the 
campground  of  Outdoor  World/Timothy 
Lake  for  existing  Well  Nos.  1-7,  9  &  10, 
and  1A-4A  and  to  limit  the  withdrawal 
from  all  wells  to  22.8  mg/30  days.  The 
project  is  located  in  Middle  Smithfield 
and  Lehman  Townships,  Monroe  and 
Pike  Counties,  Pennsylvania. 

7.  Lake  Wynonah  Municipal 
Authority  D~91-20-CP.  An  application 
for  approval  of  a  ground  water 
withdrawal  project  to  supply  up  to  4.32 
mg/30  days  of  water  to  the  applicant's 
distribution  system  for  new  Well  No.  6, 
and  to  increase  the  existing  withdrawal 
limit  of  10.5  mg/30  days  from  all  wells  to 
12  mg/30  days.  The  project  is  located  in 
Wayne  Township,  Schuylkill  County, 
Pennsylvania. 

8.  Rank  Ahnert,  Inc.  D-Sl-23. 
(Subsidiary  Femwood.  Inc.).  A  ground 
water  withdrawal  project  to  supply  up 
to  9.8  mg/30  days  of  water  to  the 


Femwood  Country  Club  Resort  fi-om 
existing  Well  Nos.  1-5,  and  to  limit  the 
withdrawal  from  all  wells  to  9.8  mg/30 
days.  The  project  is  located  in  Middle 
Smithfield  Township,  Monroe  County, 
Pennsylvania. 

9.  Birmingham  Township  Sewage 
Treatment  Plant  D-91-28  CP.  A  sewage 
treatment  plant  (STP)  project  proposed 
to  provide  0.15  mgd  tertiary  treatment 
facilities  to  serve  the  Township  of 
Birmingham.  The  STP  will  be  located  in 
Birmingham  Township,  Chester  County, 
Pennsylvania,  just  northwest  of  the 
intersection  of  Route  202  and  Old 
Wilmington  Pike  and  will  discharge  to 
Radley  Run  approximately  4.5  miles 
above  its  confluence  with  Brandywine 
Creek. 

10.  BP  Oil  Company  D-91-32  (D).  A 
ground  water  decontamination  project 
that  will  provide  treatment  for  up  to  0.5 
mgd  to  ground  water  to  be  withdrawn 
fit>m  eleven  proposed  wells  at  the 
applicant's  plant  site.  The  applicant  will 
construct  a  two-stage  powdered 
activated  carbon  treatment  (PACT) 
plant  to  treat  the  ground  water  prior  to 
its  discharge  to  the  Delaware  River,  in 
Water  Quality  Zone  4,  via  a  new  outfall 
pipe  line.  The  project  is  located  in  the 
Borough  of  Paulsboro,  Gloucester 
County,  New  Jersey,  with  the  discharge 
approximately  2,000  feet  downstream  of 
the  Mantua  Creek  confluence. 

11.  BP  Oil  Company  D-Gl-32  (G).  An 
application  for  approval  of  a  ground 
water  withdrawal  project  of  up  to  30 
mg/30  days  of  water  as  part  of  the 
applicant's  ground  water  remediation 
system  from  Well  Nos.  Area  3  Sump,  R- 
3,  R-4A  R-5A  R-6A,  R-7A.  R-8,  R-9,  R- 
10,  R-7,  and  51-lA,  and  to  limit  the 
withdrawal  from  all  wells  to  30  mg/30 
days.  The  project  is  located  in  Paulsboro 
Borough,  Gloucester  County,  New 
Jersey. 

12.  Exeter  Township.  Berks  County, 
Authority  D-91-37  CP.  A  sewage 
treatment  plant  (STP)  rerating  project 
that  entails  increasing  the  rated 
treatment  capacity  of  the  apphcant's 
existing  3.6  mgd  tertiary  treatment  plant 
to  3.9  mgd.  No  modifications  to  the 
facilities  are  proposed.  Discharge  of 
treated  effluent  will  continue  via  the 
existing  outfall  to  the  Schuylkill  River 
adjacent  to  the  STP  in  Exeter  Township, 
Berks  County,  Pennsylvania.    • 

Proposed  Amendment  to  Water 
Charging  Contract  for  Philadelphia 
Electric  Company 

Pursuant  to  the  provisions  of  the 
Delaware  River  Basin  Compact  DRBC 
Resolution  No.  71-4  and  section  5-3.2  of 
Resolution  No.  74-6,  a  proposed 
supplement  to  the  Agreement  between 
the  Commission  and  Philadelphia 


Electric  Company  for  the  payment  of 
water  charges  in  connection  with  the 
Limerick  Generating  Station.  This 
contact  amendment  defines  part  of  the 
overall  charging  scheme  for  water 
withdrawn  from  the  Point  Pleasant 
Intake  for  use  by  the  Limerick 
Generating  Station  and  in  particular,  for 
the  evaporative  loss  at  the  Company's 
chiller  and  from  Bradshaw  Reservoir. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions  and 
Dr.  Richard  Tortoriello  concerning  the 
proposed  PECO  contract.  Persons 
wishing  to  testify  at  this  hearing  are 
requested  to  register  with  the  Secretary 
prior  to  the  hearing. 

Dated:  July  30. 1991. 
Suaan  M.  Welinun, 
Secretary. 
[PR  Doc.  91-18566  Filed  »-fi-01;  8:45  am] 

ilUJNO  coot  SMO-ei-M 


DEPARTMENT  OF  ENERGY 

Office  of  Defense  Programs 

Floodplsln/Wetlands  Involvement 
Notiflcatton;  Continued  Operations, 
Lawrence  Uvermore  National 
Laboratory  and  Sandia  National 
Laboratories,  Uvermore,  CA 

AOENCy:  Department  of  Energy  (DOE). 

ACTION:  Sitewide  floodplain  and 
wetland  involvement  notification. 

summary:  DOE  and  the  University  of 
California  (UC)  are  jointly  preparing  a 
sitewide  Environmental  Impact 
Statement  and  Environmental  Impact 
Report  (EIS/EIR)  for  the  continued 
operations  of  Lawrence  Livermore 
National  Laboratory  (LLNL)  and  Sandia 
National  Laboratories,  Livermore  (SNL, 
Livermore)  in  support  of  research  and 
development  missions  estabUshed  by 
the  Congress  and  the  President.  These 
facilities  include  the  LLNL  and  SNL  sites 
near  Livermore,  California  and  LLNL's 
Site  300,  a  largely  undeveloped  site  of 
approximately  7,000  acres  located  15 
miles  southeast  of  the  Livermore  site. 
Both  research  facilities  are  operated  for 
DOE  by  separate  organizations:  LLNL  is 
operated  by  UC;  and  SNL,  Livermore  is 
operated  by  the  Sandia  Corporation. 
The  EIS/EIR  alternative  actions  to  be 
addressed  are  (1)  proposed  action 
(continued  operation,  including  near- 
term  proposed  projects — within  5  to  10 
years;  (2)  no  action  (continued  operation 
of  existing  facilities  and  research  and 
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development  efforts  at  FY  1992  levels); 

(3)  shutdown  and  decommissioning;  and 

(4)  modification  of  operations.  The  EIR 
alternative  considered  is  the 
discontinuation  of  UC's  management  of 
LLNL. 

Implementation  of  the  proposed 
action  or  the  alternatives  may  involve 
activities  located  in  floodplains  and/or 
wetlands  at  these  sites.  Although  small 
wetlands  are  widely  scattered  at  all 
sites,  floodplains  are  limited  to  small 
ephemeral  drainages  at  the  sites.  Based 
on  geological  information  available, 
tfiere  are  five  floodplains  that  occur  on 
both  sites:  Corral  Hollow  Creek.  Middle 
Canyon.  Oasis  and  Draney  Canyon, 
Arroyo  Las  Positas,  and  Arroyo  Seco. 
Maps  of  the  floodplain/wetlands  for  the 
LLNL  and  SNL  sites  can  be  obtained 
from  the  EIS/EIR  Project  Office  at  the 
address  below.  Maps  for  LLNL's  Site  300 
are  currently  being  prepared  and  will  be 
available  with  the  draft  EIS/EIR.  In 
accordance  with  DOE  regulations  for 
compliance  with  floodplain/wetlands 
environmental  review  requirements  (10 
CFR  part  1022),  DOE  will  prepare  a 
floodplain/wetlands  assessment  for  the 
proposed  action  and  the  alternatives. 
This  assessment  will  be  included  as  an 
appendix  to  the  draft  EIS/EIR.  The 
Statement  of  Findings  for  this  action  will 
be  incorporated  into  the  final  EIS/EIR. 
DATES:  Any  comments  on  the 
preparation  of  the  floodplain/wetlands 
are  requested  by  August  21, 1991. 
ADDRESSES:  Send  comments  to:  DOE 
EIS/EIR  Project  Manager,  EIS/EIR 
Project  Office,  Department  of  Energy, 
San  Francisco  Field  Office,  1333 
Broadway,  Oakland,  California  94612  or 
fax  comments  to  (415)  422-7256. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Adduci.  EIS/EIR  Project 
Manager,  Department  of  Energy,  San 
Francisco  Field  Office,  1333  Broadway. 
Oakland,  California  94612,  (415)  422- 
0599. 

Issued  at  Washingtan,  DC,  this  30th  day  of 
July,  1991. 

Richard  A.  Claytor, 

Assistant  Secretary  for  Defense  Programs. 
[FR  Doc.  91-18608  Filed  8-^-91;  8:45  am] 

BIUJMQ  CODE  S4S&.01-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  91-35-LNG] 

Enron  Gas  Liquids,  Inc.;  Order 
Granting  Blanket  Auttiorization  to 
Import  Liquefied  Natural  Gas  and 
Granting  Interventions 

aoency:  Department  of  Energy,  Office  of 
Fossil  Energy. 


action:  Notice  of  an  order  granting 
blanket  authorization  to  import  liquefied 
natural  gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  to  Enron  Gas 
Liquids,  Inc.  (ECU)  granting  blanket 
authorization  to  import  up  to  200  billion 
cubit  feet  (Bcf)  of  liquefied  natural  gas 
from  imspecified  international  sources, 
subject  to  any  trade  restrictions,  over  a 
two-year  period  beginning  with  the  date 
of  first  delivery 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
9478.  The  docket  room  is  open  between 
the  hour  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  July  30, 1991. 
Clifford  P.  Tomaszewskl, 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  91-18609  Filed  8-5-81;  8:45  am] 

MLUNa  COOC  64SO-01-II 


[FE  Docket  No.  91-31-NG] 

Utrade  Gas  Co.;  Order  Granting 
Blanket  Auttiorization  to  Export 
Natural  Gas  to  Mexico 

agency:  Department  of  Energy,  Office  of 
Fossil  Enei^. 

ACTION:  Notice  of  an  order  granting 
blanket  authorization  to  export  natural 
gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Utrade  Gas  Company  blanket 
authorization  to  export  to  Mexico  up  to 
146  Bcf  of  natural  gas  over  a  two-year 
period  beginning  on  the  date  of  first 
delivery.  A  copy  of  this  order  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056.  Forrestal  Building,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-0478. 
The  docket  room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  July  28. 1991. 
ClifFord  P.  Tomaszewski,  ' 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
[FR  Doc.  18610  Filed  8-5-91;  8:45  am] 
atixMa  COOC  M80-oi^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-S9911;  FRL  3940-3] 

Toxic  and  Hazardous  Sutistances; 
Certain  Cttemicais  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984.  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  6  such  PMN(8)  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 

Y  91-182,     August  6. 1991. 

Y  91-183,     August  8. 1991. 

Y  91-184,     August  12. 1991. 

Y  91-185,  91-186,     August  1 3. 1991. 

Y  91-187,     August  12. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-545,  401  M  St.,  SW..  Washington,  DC 
20460.  (202)  554-1404.  TDD  (202)  554- 
0551. 

SUPPlfMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office.  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

V  ei-iu 

Manufacturer.  Confidential. 

Chemical.  (G)  Urethane  alkyd  resin. 

Use /Production.  (S)  Resin  for  exterior 
coating.  Prod,  range:  Confidential. 


Importer.  Nissan  Chemical 

Corporation. 
Chemical  (G)  Polyacrylic  c 
Use/Import.  (G)  Paint.  Impi 

Confidential. 


Manufacturer.  Confidential 

Chemical  (G)  Crosslinked 

Use /Production.  (G)  Therm 

resin  for  medical  applications 

formoded/extruded  parts.  Pn 

Confidential. 


Manufacturer.  Confidential 
Chemical  (G)  Adipic  acid, 

polyethylene  glycol,  terephth^ 

copolymer, 
Use/Production.  (G)  Textili 

preparation/finishing  aid.  Pre 

Confidential. 

V»1-1S« 

Manufacturer.  Confidential 
Chemical  (G)  Adipic  acid, 

polyiu-ethane  glycol,  terephth 

copolymer. 
Use/Production.  (G)  Textil( 

preparation/finishing  aid.  Pre 

Confidential. 

Y»1-1S7       • 

Manufacturer.  Estron  Chen 

Chemical  (G)  Polyester. 

Use /Production.  (S)  Powde 
formulation.  Prod,  range:  Con 

Dated:  July  31, 1991. 

Steven  Newburg-Rinn. 

Acting  Director,  Information  Mai 
Division,  Office  of  Toxic  Substan 

[FR  Doc.  91-18621  Filed  8-5-91;  8 
BlUjm  COOC  MM-60-F 


Control  Tectiniques  pic.  Emerson  Elec 
Emerson  Electric  Co..  Control  Techniq 
Peter  Kiewit  Sons,  Inc.,  California  Ene 
Semt-Tec^  (Global)  LImrted,  Emerson 
Telephone  and  Data  Systems.  Inc.  Vo 
Maxus  Energy  Corporation.  Freeporl-K 
Financial  Insttutions  Insurance  Group. 
United  Healthcare  Corporation,  Aurora 
Super  Food  Services.  Inc..  Kentucky  F 
Agip  S.p.A..  Freepon-McMoRan  Inc..  f 
General  Acodant  Irmjrance  Company 
Transamenca  Corporation.  Ugo  Rista  I 

Burelie  S.A..  2«m.  Inc..  2am,  Inc 

PCF  Acquisition  Company.  The  McMW 
David  A.  Bayer.  900  Partners'  Investm 
R.  EfiMTten  Boyle,  Willy  R.  Strothotte.  I 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-59911;  FRL  3940-3] 

Toxic  and  Hazardous  Sut}stanc««; 
Certain  Cttemicais  Pramanufactura 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  6  such  PMN(s)  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 

Y  91-182,     August  6, 1991. 

Y  91-183,     August  8. 1991. 

Y  91-184,     August  12, 1991. 

Y  91-185,  91-186,     August  1 3, 1991. 

Y  91-187,     August  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-545,  401  M  St..  SW.,  Washington,  DC 
20460.  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

V  si-iaa 

Manufacturer.  Confidential. 
Chemical.  (G)  Urethane  alkyd  resin. 
Use/Production.  (S)  Resin  for  exterior 
coating.  Prod,  range:  Confidential. 


V 91 -Its 

Importer.  Nissan  Chemical  America 
Corporation. 

Chemical.  (G)  Polyacrylic  ester. 

Use/Import.  (G)  Paint.  Import  range: 
Confidential. 

v 91-184     II 

Manufacturer.  Confidential. 

Chemical.  (G)  Crosslinked  rubber. 

Use /Production.  (G)  Thermoplastic 
resin  for  medical  applications  and 
formoded/extruded  parts.  Prod,  range: 
Confidential. 

V91-1SS 

Manufacturer.  Confidential. 

Chemical.  (G)  Adipic  acid, 
polyethylene  glycol,  terephthalic  acid 
copolymer. 

Use/Production.  (G)  Textile 
preparation/finishing  aid.  Prod,  range: 
Confidential. 

V91-1S« 

Manufacturer.  Confidential 

Chemical.  (G)  Adipic  acid, 
polyurethane  glycol,  terephthalic  acid 
copolymer. 

Use/Production.  (G)  Textile 
preparation/finishing  aid.  Prod,  range: 
Confidential. 

V91-1t7 

Manufacturer.  Estron  Chemical.  Inc. 

Chemical.  (G)  Polyester. 

Use /Production.  (S)  Powder  coating 
formulation.  Prod,  range:  Confidential. 

Dated:  July  31. 1991. 

Steven  Newburg-Rinn, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

[FR  Doc.  91-18621  Filed  8-5-91;  8:45  am] 
BtLLNM  cooe  wao-<o-F 


FEDERAL  MARITIME  COMMISSION 

Port  Of  Oakland  tt  al.;  AgrMment(s) 
Filsd 


The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  room  10220.  Interested  parties  may 
submit  conunents  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No:  224-010631-006. 

Title:  Port  of  Oakland/ Hanjin 
Shipping  Company.  Ltd.  Marine 
Terminal  Agreement. 

Parties: 

Port  of  Oakland 

Hanjin  Shipping  Company.  Ltd..  as 
successor  to  Korea 

Shipping  Corporation.  Ltd. 

Synopsis:  The  Agreement,  filed  July 
30. 1991,  extends  the  term  of  the  basic 
Agreement  to  December  31. 1991. 
subject  to  earlier  termination  in  the 
event  of  a  further  terminal  use 
agreement  following  completion  of 
earthquake  and  related  repairs  at  the 
Seventh  Street  Marine  Container 
Terminal. 

/Agreement  No:  224-200543-001. 

Title:  Virginia  International 
Terminals,  Inc./Venezuelan  Line 
Terminal  Agreement. 

Parties: 


Virginia  International  Terminals.  Inc. 
(VIT) 

Venezuelan  Line  (VL). 

Synopsis:  The  Agreement,  filed  July 
30, 1991,  provides  for  the  cancellation  of 
Agreement  No.  224-200543  by  either 
party  upon  sixty  days  prior  written 
notice. 


Dated:  July  31, 1991. 

By  order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  91-18544  Filed  8-6-91: 8:45  am] 

SUJJNQ  COOC  •7)0-«1-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  Waiting  Period  Under 
Premerger  Notification  Rules 

Section  7a  of  the  Clayton  Act.  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b){2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  070891  and  071991 


Name  o(  acquiring  peraon,  name  0>  acquired  peraoo,  name  of  acquirad  entity 


Control  Techniques  pIc.  Emerson  Electrtc  Co.,  ICO  Drtvet  Inc 

Emerson  Electric  Co..  Control  Techniqoes  pic.  Control  Techniques  pte 

Peter  KiewM  Sons,  Inc.,  California  Energy  Company,  CaWomia  Energy  Company 

Semi-Tech  (Global)  Limited.  Emerson  Radio  Corp..  Emerson  Radio  Corp. 

Telephone  and  Dau  Systems.  Inc.  Voting  Tawt  Jeffery  P  Massmck.  Jetfery  P.  Maasnick.. 

Maxus  Energy  Corporation.  Freeporl-McMoRan,  Freeport-McMoRan  inc „ _ „ 

Financial  Insttutions  Insurance  Group,  Ltd.,  London  United  Investments  pic,  J8R  HoWlnga,  Inc.;  First  Rainaurwioa  Co.  ot  Harttort... 

United  Healthcare  Corporation,  Aurora  Health  Care,  Inc,  Samaritan  Health  Plan  Insurance  Corporation 

Super  Food  Services,  Inc.,  Kentuclty  Food  Stores.  Inc.,  d/b/a  Affiliated  Foods,  Kentucky  Food  Stores.  Inc,  d/b/a  Affiliated  Foods.. 

Agip  S  p.A.,  Freepofl-McMoRan  Inc.,  Freeport-McMoRan  Oil  &  Gas  Company  Division 

General  Accident  Insurance  Company,  pk:,  USLICO  Corporation,  Hawkaye-Security  Insuranoa  Compviy. 

Transamenca  Corporatwn,  Ugo  Rista  Foundation.  First  Tank  Corporattoa  Inc 

Burelle  S.A.,  2am,  Inc.,  Zam,  Inc 

PCF  Acqusitkxi  Company.  The  McMWen  TnMt  Occktental  Life  Insurance  Coinpwy  of  North  Cwolrw 
David  A.  Bayer.  900  Partners'  Investments.  GSSA.  Inc.  or  Gensub,  Inc 
R.  Emmen  Boyte.  Willy  R.  Strothotte.  Ravenswood  Aluminum  Corporation.. 


PMN  No. 


91-1062 
91-1064 
91-1124 
91-1111 
91-1123 
91-1134 
91-1136 
91-1090 
91-1105 
91-1142 
91-1143 
91-1147 
91-1148 
91-1156 
91-1167 
91-1106 


Dale 

termirtated 


07/10/91 
07/10/91 
07/10/91 
07/11/91 
07/11/91 
07/11/91 
07/11/91 
07/12/91 
07/12/91 
07/12/91 
07/12/91 
07/12/91 
07/12/91 
07/12/91 
07/12/91 
07/1S/91 
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Transactions  Granted  Early  Termination  Between:  070891  and  071991— Continued 


Name  of  acquirtng  person,  name  of  acquired  person,  name  of  acquired  entity 


Nelson  Pete,  John  B.  Turtjtdy,  Tnjstee  for  Lanbee  Wire  Manufact  Co.,  Royal  Electric,  Inc „ 

MCI  CoTflmunications  Corporatton,  MCI  Services  Marketing.  Irw.,  MCI  Services  Markeling.  Irw 

Augat  Inc.,  June  CdUar.  National  Industries,  Inc „ _ 

Charles  A.  Long,  MCI  Services  Marketing,  Inc..  MCI  Services  Marketing.  Inc _ 

Mestek.  Inc.,  Management  Investors  Voting  Tnjst  of  Hydrotharm,  Inc.,  Hydrottierm,  Inc.;  Hydrotherm  (Canada),  Ina.. 

Equitable  Resources,  Inc.,  The  Coastal  Corporation,  ANR  Productksn  Comparry 

Siemens  Aktiengesellschaft  Capital  Re  Corporation.  Capital  Re  Corporation 


LVMH  Moet  Hennessy  Louis  Vuitton,  McDonald's  Corporation,  McOonaW's  of  Haw*  Devetopmeot  Company.. 

Primark  Corporation,  Arthur  Gelb,  The  Analytic  Sciences  Corporation „ „ „ 

Stittung  Hasler  Werke,  Unisys  Corporabon,  Timeplex,  Inc „ 

Unilab  Corporation,  Thomas  H.  McConnelt,  MD.,  AM  Laboratories,  Inc „ ... 


PMNNo. 


91-1162 
91-1157 
91-1158 
91-1160 
91-1115 
91-1146 
91-1163 
91-1164 
91-1175 
91-1179 
91-1189 


Date 
terminated 


07/16/91 
07/17/91 
07/17/91 
07/17/91 
07/19/91 
07/19/91 
07/19/91 
07/19/91 
07/19/91 
07/19/91 
07/19/91 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room  303, 
Washington.  DC  20580.  (202)  328-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
[FR  Doc.  91-18581  Filed  8-5-91;  8:45  am] 

nUJNO  CODE  S760-«1-« 


[Dkt  0-33361 

Zipatone,  Inc.,  et  ai.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  Order. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Hillside,  111.,  based  manufacturer  of 
artists'  materials  from  representing  that 
any  product  containing  a  Class  I  ozone- 
depleting  substance  will  not  damage  the 
environment,  and  from  making  any 
luisubstantiated  claims  that  any  product 
containing  an  ozone-depleting  substance 
offers  environmental  benefits. 
DATES:  Complaint  and  Order  issued  Jtily 
9. 1991.* 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Dershowitz,  FTC/S-4002, 
Washington,  DC  20580  (202)  326-3158. 
SUPPlfMENTARY  INFORMATION:  On 
Tuesday,  April  30, 1991,  there  was 
published  in  the  Federal  Register,  56  FR 
19865.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Zipatone. 
Inc..  et  al.,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 


*  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commiision's  Public 
Reference  Branch.  H-130.  6th  Street  k  Penn«ylvania 
Avenue.  NW,  Waahio^on.  DC  2058a 


comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended:  15 
U.S.C.  45) 

Donald  S.  Clarlc. 

Secretary. 

[FR  Doc.  91-18582  Filed  8-5-91;  8:45  am] 

BIU.ING  COOC  67S0-0t-M 


[Doclcet  9237] 

Wayne  Phillips,  et  al;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  that  Wayne  Phillips, 
a  Scottsdale,  Arizona  individual  and 
two  companies  of  which  he  was  an 
officer,  cease  and  desist  distributing  the 
Government  Grants  commercial  and  pay 
consumer  redress  of  $50,000. 

DATES:  Comments  must  be  received  on 
or  before  October  7, 1991. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave..  NW., 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT 

Jeffrey  A.  Klurfeld,  San  Francisco 
Regional  Office.  Federal  Trade 
Commission,  suite  570,  901  Market 


Street.  San  Francisco,  CA  94103,  (415) 
744-7920. 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  section  6[r)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
48  and  S  3.25  of  the  Commission's  Rules 
of  Practice  (16  CFR  3.25),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (18  CFR  4.9(b)(6)(ii)). 

In  the  Matter  of  Wayne  Phillips, 
individually  and  as  an  officer  of  Accelerated 
Systems,  Inc.,  and  as  an  officer  of  United 
States  Educational  Services,  Inc.;  Accelerated 
Systems,  Inc.,  a  corporation;  and  United 
States  Educational  Services,  Inc.,  a 
corporation. 

Agreement  Containiiig  Consent  Order 
To  Cease  and  Desist 

This  agreement,  by  and  between 
Wayne  Phillips,  individually  and  as  an 
officer  of  Accelerated  Systems,  Inc.,  and 
as  an  officer  of  United  States 
Educational  Services,  Inc.,  and 
Accelerated  Systems,  Inc.,  a 
corporation,  and  United  States 
Educational  Services,  Inc..  a 
corporation,  hereinafter  sometimes 
referred  to  as  corporate  respondents, 
and  their  attorney,  and  counsel  for  the 
Federal  Trade  Commission,  is  entered 
into  in  accordance  with  the 
Commission's  Rule  governing  consent 
order  procedures.  Accordingly, 

//  is  Hereby  Agreed:  1.  a.  Respondent 
Wayne  Phillips  is  an  individual  who  has 
been  an  officer  of  Accelerated  Systems, 
Inc.,  and  of  United  States  Educational 
Services,  Inc.  At  all  times  material  to 
this  case,  he  has  formulated,  directed, 
and  controlled  the  acts  and  practices  of 


the  corporate  respondents,  inch 
acts  and  practices  alleged  in  thi 
complaint.  He  resides  at  15608  f 
Street,  Scottsdale,  Arizona,  and 
principal  office  or  place  of  busir 
located  at  13610  North  Scottsda 
#10-105,  Scottsdale.  Arizona  85 

b.  Respondent  Accelerated  Sj 
Inc.,  is  a  corimration  organized 
doing  business  under  the  laws  c 
territory  of  the  Northern  Marian 
Islands.  Its  office  and  principal 
business  is  located  at  c/o  ICS 
International.  918  Tower  3,  Chir 
Kong  City,  Kowloon.  Hong  Kod| 

c.  Respondent  United  States 
Educational  Systems,  Inc.,  is  a 
corporation  organized  and  doinj 
business  under  the  laws  of  the  S 
Nevada.  Its  office  and  principal 
business  is  located  at  100  W.  Gi 
Street  #360.  Reno,  Nevada  8950 

2.  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  ti 
Commission's  complaint  in  this 
proceeding. 

3.  Respondents  waive: 

a.  Any  further  procedural  ste| 

b.  The  requirement  that  the 
Commission's  decision  contain 
statement  of  findings  of  fact  anc 
conclusions  of  law: 

c.  All  rights  to  seek  judicial  re 
otherwise  to  challenge  or  contet 
validity  of  the  order  entered  piu 
this  agreement;  and 

d.  All  claims  under  the  Equal 
to  Justice  Act 

4.  This  agreement  shall  not  be 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If 
agreement  is  accepted  by  the 
Commission,  it  will  be  placed  oi 
public  record  for  a  period  of  six 
days  and  information  in  respect 
publicly  released.  "Hie  Commiss 
thereafter  may  either  withdraw 
acceptance  of  this  agreement  ar 
notify  the  respondents,  in  whicli 
will  take  such  action  as  it  may  c 
appropriate,  or  issue  and  serve  i 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlei 
purposes  only  and  does  not  con 
an  admission  by  the  respondent 
they  have  violated  the  law  as  al 
the  draft  of  complaint  here  attac 
have  engaged  in  any  other  unlai 
conduct. 

e.  This  agreement  contemplati 
if  it  is  accepted  by  the  Commiss 
if  such  acceptance  is  not  subseq 
withdravra  by  the  Commission  j 
to  the  provisions  of  S  3.25(f)  of  t 
Commission's  Rules,  the  Conuni 
may.  without  further  notice  to 
respondents,  (1)  issue  its  decisic 
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m,  name  of  acquired  entity 


pctric,  Inc 

arkeling.  Inc. 


n.  Inc.;  Hydrotherm  (Canada),  Inc.. 


iwaii  Deveiopment  Company 


PMN  No. 


91-1162 
91-1157 
91-1158 
91-1160 
91-1115 
91-1146 
91-1163 
91-1164 
91-1175 
91-1179 
91-1189 


Data 
terminated 


07/16/91 
07/17/91 
07/17/91 
07/17/91 
07/19/91 
07/19/91 
07/10/91 
07/19/91 
07/19/91 
07/19/91 
07/19/91 
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IMATION  CONTACT: 

San  Francisco 
deral  Trade 
570,  901  Market 


Street,  San  Francisco,  CA  94103,  (415) 
744-7920. 

SUPPl^MENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
48  and  §  3.25  of  the  Commission's  Rules 
of  Practice  (18  CFR  3.25),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  fmal  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(8)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  Matter  of  Wayne  Phillips, 
individually  and  as  an  officer  of  Accelerated 
Systems,  Inc.,  and  as  an  officer  of  United 
States  Educational  Services.  Inc.;  Accelerated 
Systems,  Inc.,  a  corporation;  and  United 
States  Educational  Services,  Inc.,  a 
corporation. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

This  agreement,  by  and  between 
Wayne  Phillips,  individually  and  as  an 
officer  of  Accelerated  Systems,  Inc.,  and 
as  an  officer  of  United  States 
Educational  Services,  Inc.,  and 
Accelerated  Systems,  Inc.,  a 
corporation,  and  United  States 
Educational  Services,  Inc.,  a 
corporation,  hereinafter  sometimes 
referred  to  as  corporate  respondents, 
and  their  attorney,  and  counsel  for  the 
Federal  Trade  Commission,  is  entered 
into  in  accordance  with  the 
Commission's  Rule  governing  consent 
order  procedures.  Accordingly, 

It  18  Hereby  Agreed:  1.  a.  Respondent 
Wayne  PhiUips  is  an  individual  who  has 
been  an  officer  of  Accelerated  Systems, 
Inc.,  and  of  United  States  Educational 
Services,  Inc.  At  all  times  material  to 
this  case,  he  has  formulated,  directed, 
and  controlled  the  acts  and  practices  of 


the  corporate  respondents,  including  the 
acts  and  practices  alleged  in  this 
complaint.  He  resides  at  15608  N.  55th 
Street,  Scottsdale,  Arizona,  and  his 
principal  office  or  place  of  business  is 
located  at  13610  North  Scottsdale  Road 
#10-105,  Scottsdale,  Arizona  85254. 

b.  Respondent  Accelerated  Systems, 
Inc.,  is  a  corporation  orgemized  and 
doing  business  under  the  laws  of  the 
territory  of  the  Northern  Marianas 
Islands.  Its  office  and  principal  place  of 
business  is  located  at  c/o  ICS 
International,  918  Tower  3,  Qiina  Hong 
Kong  City,  Kowloon,  Hong  Kong. 

c  Respondent  United  States 
Educational  Systems,  Inc.,  is  a 
corporation  oi^anized  and  doing 
business  under  the  laws  of  the  State  of 
Nevada.  Its  office  and  principal  place  of 
business  is  located  at  100  W.  Grove 
Street  #380,  Reno,  Nevada  89509. 

2.  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
Commission's  complaint  in  this 
proceeding, 

3.  Respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law: 

a  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  piumiant  to 
this  agreement  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act 

4.  This  agrsetnent  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
pubbcly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so 
notify  the  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  respondents  that 
they  have  violated  the  law  as  alleged  in 
the  draft  of  complaint  here  attached  or 
have  engaged  in  any  other  unlawful 
conduct. 

6.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  t  3.25(f)  of  ^e 
Commission's  Rules,  the  Conunission 
may,  without  further  notice  to 
respondents,  (1)  issue  its  decision 


containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  decision  containing  the 
agreed-to  order  to  respondents' 
addresses  as  stated  in  this  agreement 
shall  constittite  service.  Respondents 
waive  any  right  they  may  have  to  any 
otfier  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Respondents  have  read  the 
complaint  and  order  contemplated 
hereby.  They  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  fiile  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Respondents 
further  understand  that  they  may  be 
liable  for  civil  penalties  in  ^e  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  QnaL 

Older 

Definition 

For  purposes  of  this  Order,  grant  shall 
mean  any  money  or  item  of  value  that  is 
given  or  awarded  without  a  concomitant 
obligation  to  repay  or  to  provide  goods 
or  services. 

I 

It  Is  Ordered  That  respondents 
Accelerated  Systems,  Inc.,  a 
corporation;  United  States  Educational 
Services,  Inc.,  a  corporation;  their 
successors  and  assigns,  and  their 
officers;  and  Wayne  Phillips, 
individually  and  as  an  officer  of  the 
corporate  respondents;  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  service,  in 
or  affecting  commerce,  as  commerce  is 
defined  In  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  seiUng,  broadcasting, 
disseminating,  or  assisting  or 
encouraging  others  to  sell,  broadcast  or 
disseminate  the  "Government  Grants** 
commercial  described  in  the  complaint 


n 

//  Is  Further  Ordered  That 
respondents  Accelerated  Systems,  Inc, 
a  corporation;  United  States  Educational 
Services.  Inc,  a  corporation;  their 
successors  and  assigns,  and  their 
officers;  and  Wayne  Phillips, 
individually  and  as  an  officer  of  the 
corporate  respondents;  and  i 
representatives,  agents,  and  ( 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  service,  in 
or  affecting  commerce,  as  cowmerce  is 
defined  in  the  Federal  Trade 
Commission  Act  do  forthwith  cease  and 
desist  &om  representing,  directly  or  by 
implication: 

A  That  there  is  33  billion  dollars  in 
grants  available  from  federal,  state,  and 
local  governments  to  start  smaO 
businesses; 

B.  That  it  is  easy  for  the  average 
consumer  to  obtain  a  grant  from  federal 
state,  or  local  governments  to  start  a 
small  business; 

C  That  the  book  How  To  Start  Your 
Own  Business  By  Doing  Business  With 
The  Government  consists  primarily  of 
faifonnation  on  how  average  consumers 
can  obtain  grants  from  federal,  state, 
and  local  governments  to  start  a  sbsU 
business; 

D.  That  the  Small  Business  Innovation 
Research  program  provides  grants  to 
consumers  to  start  small  businesses:  or 

E.  That  federal,  state,  and  local 
governments  provide  grants  to 
consumers  to  start  small  businesses 
without  regard  to  the  grant  applicant's 
financial  history  or  resources; 

m 

//  Is  Further  Ordered  That 
respondents  Accelerated  Systems,  kic 
a  corporation;  United  States  Educational 
Services,  Ina,  a  corporation;  their 
successors  and  assigns,  and  their 
officers;  and  Wayne  Phillips. 
individually  and  as  an  o^icer  of  the 
corporate  respondents;  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  otiier  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  service,  in 
or  affecting  commerce,  as  commerce  is 
defined  in  the  Federal  Trade 
Commission  Act  do  forthwith  cease  and 
desist  from  making  any  direct  or  implied 
representation  concerning: 

A,  The  svailabiKty  of  grants  from  any 
source  for  any  purpose; 
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B.  Whether  any  book  or  other  writing 
contains  information  about  a  particular 
subject  or  topic; 

C.  The  terms  or  conditions  upon 
which  any  person,  firm,  agency,  or 
institution  will  award  a  grant  to  any 
other  person,  firm,  or  organization; 

D.  The  terms  or  conditions  of  any 
government  or  private  business 
opportunity,  business  assistance 
program,  grant  program,  loan  program, 
or  procurement  program;  or 

E.  Any  method  or  technique  for 
starting,  operating,  or  financing  any 
profession  or  business; 

unless,  at  the  time  of  making  the 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
evidence  that  substantiates  the 
representation;  provided,  however,  that 
whenever  respondents  represent  that 
any  book  or  other  writing  contains 
information  about  a  particular  subject  or 
topic,  subpart  B.  shall  not  be  construed 
to  require  respondents  to  possess  and 
rely  upon  evidence  that  such 
information  in  said  book  or  other  writing 
is  true,  but  only  that  it  is  present  in  said 
book  or  other  writing. 

IV 

//  Is  Further  Ordered  That 
respondents  Accelerated  Systems.  Inc.. 
a  corporation;  United  States  Educational 
Services,  Inc.,  a  corporation;  their 
successors  and  assigns,  and  their 
officers;  and  Wayne  Phillips, 
individually  and  as  an  officer  of  the 
corporate  respondents;  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  service,  in 
or  affecting  commerce,  as  commerce  is 
defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from: 

A.  Using,  publishing,  or  referring  to 
any  endorsement  (as  endorsement  is 
defined  in  section  255(b).  part  255,  title 
16,  Code  of  Federal  Regulations)  unless 
respondents  have  good  reason  to  believe 
that  at  the  time  of  such  use,  publication, 
or  reference,  the  endorsement  reflects 
the  honest  opinions,  findings,  beliefs,  or 
experience  of  the  endorser  and  contains 
no  representations  which  would  be  false 
or  unsubstantiated  if  made  directly  by 
respondents. 

B.  Representing,  directly  or  by 
implication,  that  any  endorsement  of  the 
product  or  service  represents  the  typical 
or  ordinary  experience  of  members  of 
the  public  who  use  the  product  or 
service  unless  such  is  the  case. 

C.  Failing  to  honor,  in  a  timely 
manner,  any  offer  or  guarantee  that,  in 


connection  with  the  purchase  of  the 
product  or  service,  another  product  or 
service  will  be  provided  to  the 
purchaser  as  a  bonus,  prize,  gift,  award, 
or  promotional  item,  or  will  be  sold  to 
the  purchaser  at  a  reduced  or  special 
price. 


It  Is  Further  Ordered  That 
respondents  Accelerated  Systems,  Inc., 
a  corporation;  United  States  Educational 
Services,  Inc.,  a  corporation;  their 
successors  and  assigns,  and  their 
officers;  and  Wayne  Phillips, 
individually  and  as  an  officer  of  the 
corporate  respondents;  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  service,  in 
or  affecting  commerce,  as  commerce  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  ft-om  creating,  producing,  selling, 
or  disseminating: 

A.  Any  commercial  or  other 
advertisement  for  any  such  product  or 
service  that  misrepresents,  directly  or  by 
implication,  that  it  is  an  independent 
program  and  not  a  paid  advertisement. 

B.  Any  commercial  or  other 
advertisement  for  any  such  product  or 
service  longer  than  fifteen  (15)  minutes 
in  length  that  does  not  display  visually, 
in  a  clear  and  conspicuous  manner, 
within  the  first  thirty  (30)  seconds  of  the 
commercial  and  immediately  before 
each  presentation  of  ordering 
instructions  for  the  product  or  service, 
the  following  disclosure: 

"The  Program  You  Are  Watching  is  a 
Paid  Advertisement  for  (The  Product  or 
Service]." 

VI 

//  Is  Further  Ordered  That  for  three  (3) 
years  from  the  date  that  the  practices  to 
which  they  pertain  are  last  employed, 
respondents  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission,  at  a  place 
designated  by  Commission  staff  for 
inspection  and  copying: 

A.  All  advertisements,  promotional 
materials,  documents,  or  other  materials 
covered  by  this  order; 

B.  All  materials  relied  on  to 
substantiate  any  claim  or  representation 
covered  by  this  Order, 

C.  All  materials  in  their  possession  or 
control  that  contradict  qualify,  or  call 
into  question  such  representation  or  the 
basis  on  which  respondents  relied  for 
such  representation;  and 


D.  All  materials  that  demonstrate 
respondents'  compliance  with  this 
Order. 

VII 

//  Is  Further  Ordered:  A.  That 
respondents  shall  jointly  and  severally 
pay  to  the  Commission  as  consumer 
redress  the  sum  of  two  million  one 
hundred  thousand  dollars 
($2,100,000.00);  provided  however,  that 
this  liability  will  be  suspended,  subject 
to  the  provisions  of  subparts  B  and  D 
below,  upon  the  payment  of  fifty 
thousand  dollars  ($50,000.00)  no  later 
than  fifteen  (15)  days  after  the  date  of 
service  of  this  Order.  Such  payment 
shall  be  made  by  cashier's  check  or 
certified  check  payable  to  the  Federal 
Trade  Commission  and  shall  be 
delivered  to  the  Federal  Trade 
Commission,  901  Market  Street,  suite 
570,  San  Francisco,  California  94103. 

B.  That,  in  the  event  of  respondents' 
default  on  the  $50,000  payment  set  forth 
in  subpart  A  above,  the  amount  of  two 
million  one  hundred  thousand  dollars 
($2,100,000.00),  less  the  sum  of  any 
payments  made  pursuant  to  subpart  A 
above,  shall  become  immediately  due 
and  payable  without  any  notice  required 
to  be  given  to  the  respondents,  and 
interest  computed  at  the  rate  prescribed 
under  28  U.S.C.  1961,  as  amended,  shall 
immediately  begin  to  accrue  on  the 
unpaid  balance. 

C.  That  any  funds  paid  by 
respondents  pursuant  to  part  VII  of  this 
Order  shall  be  paid  into  a  redress  fimd 
administered  by  the  Commission  and 
shall  be  used  to  provide  direct  redress  to 
purchasers  of  the  book  "How  To  Start 
Your  Own  Business  By  Doing  Business 
With  The  Government,"  by  respondent 
Wayne  Phillips.  If  the  Commission 
determines,  in  its  sole  discretion,  that 
redress  to  purchasers  is  wholly  or 
partially  impracticable,  any  fimds  not  so 
used  shall  be  paid  to  the  United  States 
Treasury.  Respondents  shall  be  notified 
as  to  how  the  funds  are  disbursed,  but 
shall  have  no  right  to  contest  the 
manner  of  distribution  chosen  by  the 
Commission. 

D.  That  the  Commission's  acceptance 
of  this  Order  is  expressly  premised  upon 
the  respondents'  financial  statements, 
depositions,  and  related  documents 
provided  by  respondents  to  the 
Commission  for  purposes  of  this 
agreement.  For  a  period  of  ten  (10)  years 
from  the  date  of  the  Commission's 
acceptance  of  this  Order,  or  for  a  period 
of  thirty  (30)  months  after  the 
respondents'  last  submission  of 
documents  as  required  by  part  VIII  of 
this  Order,  whichever  period  is  shorter, 
after  service  upon  respondents  of  an 


order  to  show  cause,  the  Comn 
may  reopen  this  proceeding  to 
determination  whether  there  ai 
material  misrepresentatioDs  or 
omissions  in  said  financial  stat 
depositions,  and  related  docun; 
Respondents  shall  be  given  an 
opportunity  to  present  evidenci 
issue.  If,  upon  coiraideration  of 
respondents'  evidence  and  oth( 
information  before  it,  the  Comr 
determines  that  there  are  any  i 
misrepresentations  or  omissior 
financial  statements  and  relate 
documents,  that  determination 
cause  the  entire  amount  of  moi 
liability  of  two  million  and  one 
thousand  dollars  ($2,100,000.00 
sum  of  any  payments  made  un( 
subpart  A  above,  to  become 
immediately  due  and  payable  t 
FTC,  and  interest  computed  at 
prescribed  in  28  U.S.C.  1961,  as 
amended,  shall  immediately  be 
accrue  on  the  unpaid  balance. 
Proceedings  instituted  under  th 
subpart  are  in  addition  to,  and 
lieu  of,  any  other  civil  or  crimir 
remedies  as  may  be  provided  b 
including  any  other  proceeding 
Commission  may  initiate  to  eni 
Order.  ji 

Vffl 

It  Is  Further  Ordered  That:  A 
respondent  shall  submit  to  the 
Commission  copies  of  all  feder 
returns  (including  but  not  limiti 
income  tax,  gift  estate,  partner 
that  the  respondent  files  with  tl 
States  Internal  Revenue  Servici 
years  1990  through  1994.  Indus 
These  submissions  shall  be  ma 
thirty  (30)  days  of  the  filing  of  t 
returns. 

E  If  Wayne  Phillips  does  not 
file  with  the  Internal  Revenue  i 
the  federal  tax  returns  referenc 
subpart  VUIA.,  he  shall  submit 
Commission,  on  a  copy  of  the  f 
attached  hereto  as  exhibit  A,  a 
statement  describing  his  assets 
liabilities  for  the  tax  year  invol 
purposes  of  this  subpart,  timel) 
shall  mean  within  the  time  peri 
inclusive  of  extensions,  allowe 
Internal  Revenue  Service.  The  1 
sworn  statements  of  assets  anc 
liabilities  shall  not  discharge  PI 
obligation  to  provide  the  Comn 
with  copies  of  the  federal  tax  n 
referenced  in  subpart  VIII.A.  ol 
Order. 

C.  If  the  corporate  responden 
timely  file  with  the  Internal  Re^ 
Service  the  federal  tax  returns 
referenced  in  subpart  VUI.A.,  tl 
submit  to  the  Commission,  on  £ 
the  form  attached  hereto  as  ex] 
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the  purchase  of  the 
ce,  another  product  or 
irovided  to  the 
lonus,  prize,  gift,  award, 
tern,  or  will  be  sold  to 
a  reduced  or  special 


Ordered  That 
;elerated  Systems,  Inc., 
nited  States  Educational 
corporation;  their 
issigns,  and  their 
yne  Phillips, 
as  an  officer  of  the 
idents;  and  respondents' 
agents,  and  employees, 
?h  any  corporation, 
ion,  or  other  device,  in 
the  advertising, 
ng  for  sale,  sale,  or 
ly  product  or  service,  in 
nerce,  as  commerce  is 
deral  Trade 

,  do  forthwith  cease  and 
ing,  producing,  selling, 

:rcial  or  other 

r  any  such  product  or 

epresents,  directly  or  by 

it  is  an  independent 

a  paid  advertisement. 
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an  fifteen  (15)  minutes 
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nspicuous  manner, 
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immediately  before 
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You  Are  Watching  is  a 
ent  for  (The  Product  or 


•dered  That  for  three  (3) 
ite  that  the  practices  to 
in  are  last  employed, 
I  maintain  and  upon 
lilable  to  the  Federal 
)n,  at  a  place 
mmission  staff  for 
ipying: 

sments,  promotional 
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claim  or  representation 
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i  in  their  possession  or 
adict  qualify,  or  call 
1  representation  or  the 
spondents  relied  for 
on;  and 


D.  All  materials  that  demonstrate 
respondents'  compliance  with  this 
Order. 

VII 

It  Is  Further  Ordered:  A.  That 
respondents  shall  jointly  and  severally 
pay  to  the  Commission  as  consumer 
redress  the  sum  of  two  million  one 
hundred  thousand  dollars 
($2,100,000.00);  provided  however,  that 
this  liability  will  be  suspended,  subject 
to  the  provisions  of  subparts  B  and  D 
below,  upon  the  payment  of  fifty 
thousand  dollars  ($50,000.00)  no  later 
than  fifteen  (15)  days  after  the  date  of 
service  of  this  Order.  Such  payment 
shall  be  made  by  cashier's  check  or 
certified  check  payable  to  the  Federal 
Trade  Commission  and  shall  be 
delivered  to  the  Federal  Trade 
Commission,  901  Market  Street,  suite 
570,  San  Francisco,  California  94103. 

B.  That,  in  the  event  of  respondents' 
default  on  the  $50,000  payment  set  forth 
in  subpart  A  above,  the  amount  of  two 
million  one  hundred  thousand  dollars 
($2,100,000.00),  less  the  sum  of  any 
payments  made  pursuant  to  subpart  A 
above,  shall  become  immediately  due 
and  payable  without  any  notice  required 
to  be  given  to  the  respondents,  and 
interest  computed  at  the  rate  prescribed 
under  28  U.S.C.  1961,  as  amended,  shall 
immediately  begin  to  accrue  on  the 
unpaid  balance. 

C.  That  any  funds  paid  by 
respondents  pursuant  to  part  VII  of  this 
Order  shall  be  paid  into  a  redress  fund 
administered  by  the  Commission  and 
shall  be  used  to  provide  direct  redress  to 
purchasers  of  the  book  "How  To  Start 
Your  Own  Business  By  Doing  Business 
With  The  Government,"  by  respondent 
Wayne  Phillips.  If  the  Commission 
determines,  in  its  sole  discretion,  that 
redress  to  purchasers  is  wholly  or 
partially  impracticable,  any  fuiids  not  so 
used  shall  be  paid  to  the  United  States 
Treasury.  Respondents  shall  be  notified 
as  to  how  the  funds  are  disbursed,  but 
shall  have  no  right  to  contest  the 
manner  of  distribution  chosen  by  the 
Commission. 

D.  That  the  Conunission's  acceptance 
of  this  Order  is  expressly  premised  upon 
the  respondents'  financial  statements, 
depositions,  and  related  documents 
provided  by  respondents  to  the 
Commission  for  purposes  of  this 
agreement.  For  a  period  of  ten  (10)  years 
from  the  date  of  the  Commission's 
acceptance  of  this  Order,  or  for  a  period 
of  thirty  (30)  months  after  the 
respondents'  last  submission  of 
documents  as  required  by  part  VIII  of 
this  Order,  whichever  period  is  shorter, 
after  service  upon  respondents  of  an 


order  to  show  cause,  the  Conuniasion 
may  reopen  this  proceeding  to  make  a 
determination  whether  there  are  any 
material  misrepresentations  or 
omissions  in  said  financial  statements, 
depositions,  and  related  documents. 
Respondents  shall  be  given  an 
opportunity  to  present  evidence  on  this 
issue.  If.  upon  consideration  of 
respondents'  evidence  and  other 
information  before  it,  the  Commission 
determines  that  there  are  any  material 
misrepresentations  or  omissions  in  said 
financial  statements  and  related 
documents,  that  determination  shall 
cause  the  entire  amount  of  monetary 
liability  of  two  million  and  one  hundred 
thousand  dollars  ($2,100,000.00),  less  the 
sum  of  any  payments  made  under 
subpart  A  above,  to  become 
immediately  due  and  payable  to  the 
FTC,  and  interest  computed  at  the  rate 
prescribed  in  28  U.S.C.  1961,  as 
amended,  shall  immediately  begin  to 
accrue  on  the  unpaid  balance. 
Proceedings  instituted  under  this 
subpart  are  in  addition  to,  and  not  in 
lieu  of,  any  other  civil  or  criminal 
remedies  as  may  be  provided  by  law, 
including  any  other  proceedings  the 
Commission  may  initiate  to  enforce  this 
Order. 

vra 

It  Is  Further  Ordered  That:  A.  Each 
respondent  shall  submit  to  the 
Commission  copies  of  all  federal  tax 
returns  (including  but  not  Umited  to 
income  tax.  gift  estate,  partnership,  eta] 
that  the  respondent  files  with  the  United 
State*  Internal  Revenue  Service  for  the 
years  1990  through  1994.  inclusive. 
These  submissions  shall  be  made  within 
thirty  (30)  days  of  the  filing  of  the 
returns. 

B.  If  Wayne  Phillips  does  not  timely 
file  with  the  Internal  Revenue  Service 
the  federal  tax  returns  referenced  in 
subpart  VinA.,  he  shall  submit  to  the 
Commission,  on  a  copy  of  the  form 
attached  hereto  as  exhibit  A,  a  sworn 
statement  describing  his  assets  and 
liabilities  for  the  tax  year  involved.  For 
purposes  of  this  subpart,  timely  filed 
shall  mean  within  the  time  period, 
inclusive  of  extensions,  allowed  by  the 
Internal  Revenue  Service.  The  filing  of 
sworn  statements  of  assets  and 
liabilities  shall  not  discharge  Phillips's 
obligation  to  provide  the  Commission 
with  copies  of  the  federal  tax  returns 
referenced  in  subpart  VIII.A.  of  this 
Order. 

C.  If  the  corporate  respondents  do  not 
timely  file  with  the  Internal  Revenue 
Service  the  federal  tax  returns 
referenced  in  subpart  VUI-A.,  they  shall 
submit  to  the  Commission,  on  a  copy  of 
the  form  attached  hereto  as  exhibit  B.  a 


sworn  statement  describing  their  assets 
and  liabilibes  for  the  tax  year  involved. 
For  purposes  of  this  subpart,  timely  filed 
shall  mean  within  the  time  period, 
inclusive  of  extensions,  allowed  by  the 
Internal  Revenue  Service.  The  filing  of 
sworn  statements  of  assets  and 
habilities  shall  not  discharge  the 
corporate  respondents'  obligation  to 
provide  the  Commisaion  with  copies  of 
the  federal  tax  returns  referenced  in 
subpart  Vin.A  of  this  Order. 

D.  Annually,  for  five  (5)  years  after  the 
date  of  service  of  this  Order,  respondent 
Wayne  Phillips  shall  within  ninety  (90) 
days  of  the  request,  provide  sworn 
answers  to  such  written  questions 
regarding  his  finances,  assets  and 
liabihties  and  their  sources  as  the  staff 
of  the  Commission  may  pose. 

IX 

It  Is  Further  Ordered  That  the 
respondents  shall,  for  five  (5)  years  from 
the  date  of  entry  of  this  Order,  distribute 
a  copy  of  this  Order  to  each  present  and 
future  managerial  employee. 


//  la  Further  Ordered  That 
respondents  Accelerated  Systems,  Inc. 
and  United  States  Educational  Services, 
Inc.  shall  notify  the  Commission,  at  least 
thirty  (30)  days  prior  to  the  proposed 
change,  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment,  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  that  may  affect 
compliance  obligations  arising  out  of  the 
Order. 

XI 

It  la  Further  Ordered  That  respondent 
Wayne  Phillips,  for  a  period  of  five  (5) 
years  from  the  date  of  service  of  this 
Order,  shall  promptly  notify  the 
Commission,  in  writing,  of  his  new 
a^iliation  with  any  business  or 
employment  that  engages  in  any  act  or 
practice  covered  by  any  provision  of 
this  Order.  For  each  such  new  affiliation 
or  employment,  the  notice  shall  include 
the  name  and  address  of  the  new 
business  or  employment,  and  a 
description  of  respondent's  duties  and 
responsibilities. 

XII  ^ 

It  Is  Further  Ordered  That 
respondents  shall,  within  sixty  (60)  days 
after  service  of  this  Order  upon  them 
and  at  such  other  times  as  the 
Commission  may  require,  file  with  the 
Commission  a  report  in  writing,  setting 
forth  in  detail  the  mnnner  and  form  in 


which  they  have  complied  with  this 
Order. 

Analysis  of  Proposad  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
Consent  Order  from  Wayne  Philhps, 
Accelerated  Systems,  Inc.  ("ASI"),  and 
United  States  Educational  Services.  Inc 
("USES ")  (collectively,  "the 
respondents"). 

The  proposed  Consent  Order  has  heen 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  uunnkents  by 
interested  persons.  Comments  received 
daring  this  period  will  become  part  of 
the  pubhc  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  ptroposed  order  contained  in  the 
agreement 

This  matter  concerns  the  program- 
length  advertisement  for  a  book.  How  to 
Start  Your  Own  Business  by  Doing 
Business  With  the  Government  (the 
"government  grants  commercial"), 
which  purportedly  instructs  consumert 
how  to  obtain  government  grants  to 
start  small  businesses.  ASI  is 
incorporated  in  the  Northern  Marianas 
Islands,  and  USES  is  a  Nevada 
corporation.  Wayne  Phillips  allegedly 
formulated,  directed,  and  controlled  the 
acts  and  practices  of  both  corporations, 
as  they  relate  to  the  Complaint. 

The  Commission's  Complaint  alleges 
that  the  commercial  contains  six  false 
and  misleading  representation* 
concerning  the  availability  of 
government  grants  to  start  small 
businesses.  The  creation  and 
dissemination  of  this  conunercial  is 
alleged  to  be  an  unfair  or  deceptive  act 
or  practice  in  violation  of  Section  5(a)  of 
the  Federal  Trade  Conunission  Act 

The  Complaint  alleges  that  the 
respondents  made  the  following 
misrepresentations: 

That  there  is  $33  billion  in  grants 
available  from  federal  state,  and  local 
governments  to  start  small  businesses; 

That  it  is  easy  for  the  average 
consumer  to  obtain  a  grant  to  start 
virtually  any  type  of  small  business; 

That  the  government  grants  book 
consists  primarily  of  information  on  how 
average  consumers  can  easily  obtain 
grants  from  federal  state,  and  local 
governments  to  start  virtually  any  kind 
of  small  business: 

That  the  Small  Business  Innovation 
Research  ("SBIR")  program  provides 
grants  to  consumers  to  start  virtually 
any  kind  of  small  business,  and  that 
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average  consumers  can  obtain  a  $25,000 
grant  from  the  SBIR  program  to  start  a 
small  business  quickly  and  easily; 

That  federal,  state,  and  local 
governments  provide  grants  to 
consumers  to  start  small  businesses 
without  regard  to  the  grant  applicant's 
fmancial  history  or  resources; 

That  the  success  stories  in  the 
commercial  were  true,  and  illustrated 
and  substantiated  that  the  information 
provided  in  the  government  grants  book 
has  been  used  successfully  by  average 
consumers  to  start  small  businesses;  and 

That  every  purchaser  of  the 
government  grants  book  would  receive, 
in  a  timely  manner  and  at  no  additional 
cost,  the  Grant  Alert  Service,  which 
consists  of  information  to  alert 
consumers  promptly  and  preferentially 
of  the  availability  of  government  grants 
in  their  geographic  area; 
The  Complaint  also  alleges  that  the 
representation  regarding  the  Grant  Alert 
Service  was  an  unfair  practice. 

The  Consent  Order  is  desiged  to 
remedy  the  advertising  violations 
charged  and  to  prevent  the  respondents 
from  engaging  in  similar  acts  and 
practices  in  the  future.  Part  I  of  the  order 
prohibits  the  selling,  broadcasting, 
disseminating,  or  assisting  or 
encouraging  others  to  sell,  broadcast  or 
disseminate  the  government  grants 
commercial  described  in  the  complaint. 

Part  II  of  the  Order  prohibits  the 
respondents  from  representing  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  service 
that:  (1)  There  is  $33  billion  in  grants 
available  from  federal,  state,  and  local 
governments  to  start  small  businesses; 
(2)  it  is  easy  for  the  average  consumer  to 
obtain  a  grant  from  federal,  state,  or 
local  governments  to  start  a  small 
business;  (3)  the  book  How  To  Start 
Your  Own  Business  By  Doing  Business 
With  The  Government  consists 
primarily  of  information  on  how  average 
consumers  can  obtain  grants  from 
federal,  state,  and  local  governments  to 
start  a  small  business;  (4)  the  SBIR 
program  provides  grants  to  consumers  to 
start  small  businesses;  or  (5)  federal, 
state,  and  local  governments  provide 
grants  to  consumers  to  start  small 
businesses  without  regard  to  the  grant 
applicant's  financial  history  or 
resources. 

Part  III  of  the  Order  requires  the 
respondents  to  possess  and  rely  upon 
competent  and  reliable  evidence  to 
substantiate  any  representation  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  or  service 
concerning:  (1)  The  availability  of  grants 


from  any  source  for  any  purpose;  (2) 
whether  any  book  or  other  writing 
contains  information  about  a  particular 
subject  or  topic;  (3)  the  terms  or 
conditions  upon  which  any  person,  firm, 
agency,  or  institution  will  award  a  grant 
to  any  other  person,  firm,  or 
organization;  (4)  the  terms  or  conditions 
of  any  government  or  private  business 
opportunity,  business  assistance 
program,  grant  program,  loan  program, 
or  procurement  program;  or  (5)  any 
methods  or  techniques  for  starting, 
operating,  or  financing  any  profession  or 
business.  The  order  states  that  part  III 
shall  not  be  construed  to  require  the 
respondents  to  possess  and  to  rely  on 
competent  and  reliable  evidence  that 
any  representations  made  in  the  book  or 
other  writing  are  true. 

Part  IV  of  the  Order  prohibits  the 
respondents  from  using,  publishing,  or 
referring  to  any  endorsement,  as 
"endorsement"  is  defined  by  16  CFR 
255(b],  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
service,  unless  they  have  good  reason  to 
believe  that  the  endorsement  reflects  the 
honest  opinions,  findings,  beliefs,  or 
experience  of  the  endorser  and  contains 
no  representations  which  would  be  false 
or  unsubstantiated  if  made  directly  by 
the  respondents.  The  respondents  also 
are  prohibited  from  representing  that 
any  endorsement  of  a  product  or  service 
represents  the  typical  or  ordinary 
experience  of  members  of  the  public 
who  use  the  product  or  service  unless 
such  is  the  case.  Part  IV  of  the  Order 
also  prohibits  the  respondents  from 
failing  to  honor  a  promise  to  provide  a 
bonus  or  a  gift  to  the  purchaser  of  a 
product  or  service. 

Part  V  of  the  order  prohibits  the 
respondents  from  creating,  producing, 
selling,  or  disseminating  any  commercial 
that  misrepresents  that  it  is  an 
independent  program  and  not  a  paid 
advertisement.  In  any  commercial  or 
other  advertisement  that  is  more  than 
fifteen  (15)  minutes  in  length,  the 
following  disclosure  must  appear: 

"The  Program  You  Are  Watching  is  a 
Paid  Advertisement  for  (The  Product  or 
Service]." 

This  disclosure  must  appear  visually,  in 
a  clear  and  conspicuous  manner,  within 
the  first  thirty  (30)  seconds  of  the 
commercial  and  immediately  before 
each  presentation  of  ordering 
instructions  for  the  product  or  service. 

Part  VI  of  the  Order  requires  the 
respondents  to  retain  records,  and 
copies,  of  materials  covered  by  the 
Order,  for  a  period  of  three  years. 

Part  VII  of  the  Order  requires  the 
respondents  to  pay  the  sum  of  $2,100,000 


as  consumer  redress.  These  funds  are  to 
be  used  by  the  Commission  to  pay 
redress  to  consumers  injured  by  the 
practices  challenged  in  the  complaint.  If 
the  Commission  finds  that  consumer 
redress  is  not  practicable,  then  the  funds 
shall  be  paid  to  the  United  States 
Treasury  in  heu  of  redress.  This  liability 
is  to  be  suspended  on  the  payment  by 
the  respondents  of  $50,000,  provided, 
however,  that  respondents:  Do  not 
default  in  this  payment;  and  (2)  have  not 
misrepresented  their  financial  condition. 
If  either  of  these  occurs,  the  entire 
$2,100,000  will  then  be  due  and  payable. 

Part  VIII  of  the  Order  requires  the 
respondents  to  provide  the  Commission 
with  all  federal  tax  returns  for  the  years 
1990  through  1994.  In  the  event  that 
those  tax  returns  are  not  timely  filed,  the 
respondents  must  file  sworn  statements 
of  assets  and  liabilities  with  the 
Commission.  Part  VIII  of  the  Order  also 
requires  Wayne  Phillips  to  provide 
sworn  answers,  for  a  period  of  five 
years,  to  such  questions  regarding  his 
finances,  assets  and  liabilities,  as  the 
staff  of  the  Commission  may  pose. 

Parts  IX  through  XII  of  the  Order  are 
standard  order  provisions  requiring  the 
respondents  to  retain  records 
demonstrating  their  compliance  with  the 
Orden  to  distribute  the  Order  to  their 
managerial  employees;  to  notify  the 
Commission  of  any  changes  in  the 
structure  of  the  corporations  or  of 
Phillips's  new  affiliation  with  businesses 
that  make  commercials  covered  by  the 
Order;  and  to  report  to  the  Commission 
their  compliance  with  the  terms  of  the 
Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 

[PR  Doc.  91-18565  Filed  »-5-ei:  8:45  am] 
MLUNO  cooc  ireo-oi-M 


[ni«  No.  891  00861 

Sentinel  Group,  inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 


among  other  things,  a  Stamford 
Connecticut,  based  corporation 
one  of  its  funeral  homes  in  eac) 
separate  markets  and  to  obtain 
Commission  approval,  for  a  pei 
ten  years,  before  acquiring  any 
additional  funeral  homes  in  the 
three  other  markets. 
DATES:  Comments  must  be  recE 
or  before  October  7, 1991. 
ADDRESSES:  Comments  should 
directed  to:  FTC/Office  of  the  J 
room  159,  6lh  St.  and  Pa.  Ave., '. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  COf 
Mark  Taylor,  Atlanta  Regional 
Federal  "Trade  Commission,  171 
Peachtree  St.,  NW.,  room  1000, 
GA  30367,  (404)  347-4836. 
SUPPLEMENTARY  INFORMATION: 
to  section  6(f)  of  the  Federal  Tr 
Commission  Act.  38  Stat.  721. 1 
46  and  S  2.34  of  the  Commissio 
of  Practice  (16  CFR  2.34),  notici 
hereby  given  that  the  following 
agreement  containing  a  consen 
cease  and  desist,  having  been  1 
and  accepted,  subject  to  final  a 
by  the  Commission,  has  been  p 
the  public  record  for  a  period  o 
(60)  days.  Public  comment  is  in 
Such  comments  or  views  will  b 
considered  by  the  Commission 
be  available  for  inspection  and 
at  its  principal  office  in  accordi 
S  4.9(b)(6)(ii]  of  the  Commissio: 
of  Practice  (16  CFR  4.9(b)(6)(ii): 

The  Federal  Trade  Commissi 
having  initiated  an  investigatio 
certain  funeral  home  acquisitic 
Sentinel  Group,  Inc.,  a  corporal 
it  now  appearing  that  Sentinel 
Inc.,  hereinafter  sometimes  ref( 
as  proposed  respondent,  is  will 
enter  into  an  agreement  contaii 
Consent  Order, 

//  Is  Hereby  Agreed  by  and  \ 
Sentinel  Group,  Inc.,  by  its  dul; 
authorized  officer,  and  its  attoi 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Sent 
Group,  Inc..  is  a  corporation  or; 
existing  and  doing  business  un 
by  virtue  of  the  laws  of  the  Sta 
Delaware,  with  its  office  and  p 
place  of  business  located  at  11! 
Summer  Street,  in  the  City  of  S 
State  of  Connecticut. 

2.  Proposed  respondent  admi 
jurisdictional  facts  set  forth  in 
of  complaint  here  attached. 

3.  Proposed  respondent  waiv 

(a)  Any  further  procedural  st 

(b)  The  requirement  that  the 
Commission's  decision  contain 
statement  of  findings  of  fact  ar 
conclusions  of  law; 
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as  consumer  redress.  These  funds  are  to 
be  used  by  the  Commission  to  pay 
redress  to  consumers  injured  by  the 
practices  challenged  in  the  complaint.  If 
the  Commission  finds  that  consumer 
redress  is  not  practicable,  then  the  funds 
shall  be  paid  to  the  United  States 
Treasury  in  Ueu  of  redress.  This  liability 
is  to  be  suspended  on  the  payment  by 
the  respondents  of  $50,000.  provided, 
however,  that  respondents:  Do  not 
default  in  this  payment;  and  (2)  have  not 
misrepresented  their  financial  condition. 
If  either  of  these  occurs,  the  entire 
$2,100,000  will  then  be  due  and  payable. 

Part  VIII  of  the  Order  requires  the 
respondents  to  provide  the  Commission 
with  all  federal  tax  returns  for  the  years 
1990  through  1994.  In  the  event  that 
those  tax  returns  are  not  timely  filed,  the 
respondents  must  file  sworn  statements 
of  assets  and  liabilities  with  the 
Commission.  Part  VIII  of  the  Order  also 
requires  Wayne  Phillips  to  provide 
sworn  answers,  for  a  period  of  five 
years,  to  such  questions  regarding  his 
finances,  assets  and  liabilities,  as  the 
staff  of  the  Commission  may  pose. 

Parts  IX  through  XII  of  the  Order  are 
standard  order  provisions  requiring  the 
respondents  to  retain  records 
demonstrating  their  compliance  with  the 
Order;  to  distribute  the  Order  to  their 
managerial  employees;  to  notify  the 
Commission  of  any  changes  in  the 
structure  of  the  corporations  or  of 
Phillips's  new  affiliation  with  businesses 
that  make  commercials  covered  by  the 
Order;  and  to  report  to  the  Commission 
their  compliance  with  the  terms  of  the 
Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 

[PR  Doc.  91-18585  Filed  8-5-81;  8:45  am] 
MLUNO  COM  ITSO-OI-M 


[Rl«  No.  891  0086] 

Sentinel  Group,  inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AQENCv:  Federal  Trade  Commission. 
action:  Proposed  Consent  Agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 


among  other  things,  a  Stamford. 
Connecticut,  based  corporation  to  divest 
one  of  its  funeral  homes  in  each  of  three 
separate  markets  and  to  obtain 
Commission  approval,  for  a  period  of 
ten  years,  before  acquiring  any 
additional  funeral  homes  in  these  and 
three  other  markets. 
DATES:  Comments  must  be  received  on 
or  before  October  7, 1991. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Taylor,  Atlanta  Regional  Office. 
Federal  Trade  Commission,  1718 
Peachtree  St.,  NW.,  room  1000,  Atlanta. 
GA  30367.  (404)  347-4836. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  S  2.34  of  the  Commission  s  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  funeral  home  acquisitions  of 
Sentinel  Group,  Inc.,  a  corporation,  and 
it  now  appearing  that  Sentinel  Group, 
■  Inc..  hereinafter  sometimes  referred  to 
as  proposed  respondent,  is  willing  to 
enter  into  an  agreement  containing  a 
Consent  Order, 

//  Is  Hereby  Agreed  by  and  between 
Sentinel  Group,  Inc.,  by  its  duly 
.authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Sentinel 
Group,  Inc.,  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Delaware,  with  its  office  and  principal 
place  of  business  located  at  1177 
Summer  Street,  in  the  City  of  Stamford, 
State  of  Connecticut. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclijsions  qf  law; 


(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  require)  and  decision,  in 
disposition  of  the  proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that. 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Conunission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 


that,  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I. 

As  used  in  this  order,  the  following 
definitions  shall  apply: 

(a)  Sentinel  means  Sentinel  Group, 
Inc..  its  parents,  subsidiaries,  divisions, 
groups  controlled  by  Sentinel, 
successors  and  assigns  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives. 

(b)  Funeral  home  means  a  facility 
devoted  to  the  care  or  preparation  for 
burial  or  transportation  of  deceased 
human  bodies,  and  a  facility  in  which 
funeral  services  may  be  conducted. 

(c)  Properties  to  be  Divested  means 
the  funeral  home  properties  described  in 
Paragraph  II. 

(d)  Commission  means  the  Federal 
Trade  Commission. 

It  Is  Ordered  Thai  within  twelve  (12) 
months  after  the  date  this  order 
becomes  final,  Sentinel  shall  divest, 
absolutely  and  in  good  faith,  the 
following  funeral  homes:  Mincy-Fulford 
Funeral  Home  in  Waycross,  Georgia; 
Ward's  Funeral  Home  in  Gainesville. 
Georgia;  and  Erwin-Pettit  Funeral  Home 
in  Summerville,  Georgia.  These  funeral 
homes  are  hereinafter  referred  to  as  the 
"Properties  to  be  Divested".  The 
Properties  to  be  Divested  are  to  be 
divested  only  to  an  acquirer  or 
acquirers,  and  only  in  such  manner,  that 
receive  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
divestiture  required  by  this  Order  is  to 
insure  the  continuation  of  the  funeral 
homes  as  ongoing  viable  enterprises  and 
to  remedy  the  lessening  of  competition 
alleged  in  the  Commission's  complaint. 

Ill 

//  Is  Further  Ordered  That,  pending 
divestiture.  Sentinel  shall  maintain  the 
viability  and  marketability  of  the 
Properties  to  be  Divested  and  shall  not 
cause  or  permit  the  destruction,  removal 
or  impairment  of  any  assets  or  business 
of  the  Properties  to  be  Divested,  except 
in  the  ordinary  course  of  business  and 
except  for  ordinary  wear  and  tear. 

IV 

It  Is  Further  Ordered  That  the 
Properties  to  be  Divested  shall  not  be 
divested,  directly  or  indirectly,  to 
anyone  who  is  at  the  time  of  the 
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divestiture  an  officer,  director,  employee 
or  agent  of,  or  under  the  control, 
direction  or  influence  of  Sentinel. 


It  Is  Further  Ordered  That:  (A)  If 
Sentinel  has  not  divested  the  Properties 
to  be  Divested  as  required  by  Paragraph 
II  within  twelve  (12)  months  after  the 
date  this  Order  becomes  final.  Sentinel 
shall  consent  to  the  appointment  of  a 
trustee  by  the  Commission  to  divest  the 
remaining  Properties  to  be  Divested.  In 
the  event  the  Commission  or  the 
Attorney  GenGral  brings  an  action 
pursuant  to  section  5(1)  of  the  Federal 
Trade  Com.mission  Act,  15  U.S.C.  45(1), 
or  any  other  statute  enforced  by  the 
Commission,  Sentinel  shall  similarly 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  Paragraph  shall 
preclude  the  Commission  or  the 
Attorney  Genera!  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it,  including  a  court-appointed  trustee, 
pursuant  to  section  5(7)  of  the  Federal 
Trade  Commission  Act,  or  any  other    ^ 
statute  enforced  by  the  Commission,  for 
any  failure  by  Sentinel  to  comply  with 
this  Order. 

(B)  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
paragraph  V.(A)  of  this  Order.  Sentinel 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  authorities,  duties  and 
responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Sentinel,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures. 

2.  The  trustee  shall  have  the  exclusive 
power  and  authority,  subject  to  the  prior 
approval  of  the  Commission,  to  divest 
the  remaining  Properties  to  be  Divested. 

3.  The  trustee  shall  have  eighteen  (18) 
months  from  the  date  of  appointment  to 
accomplish  the  divestiture,  which  shall 
be  subject  to  the  prior  approval  of  the 
Commission.  If,  however,  at  the  end  of 
the  eighteen-month  period  the  trustee 
has  submitted  a  plan  of  divestiture  or 
believes  that  divestiture  can  be 
accomplished  within  a  reasonable  time, 
the  divestiture  period  may  be  extended 
by  the  Commission,  or  by  the  Court  for  a 
court-appointed  trustee;  Provided, 
however.  That  the  Commission  or  court 
may  only  extend  the  divestiture  period 
two  (2)  fimes. 

4.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  relating  to  the 
remainhig  Properties  to  be  Divested,  or 


any  other  relevant  information,  as  the 
trustee  may  reasonably  request.  Sentinel 
shall  develop  such  financial  or  other 
information  as  such  trustee  may 
reasonably  request  and  shall  cooperate 
with  any  reasonable  request  of  the 
trustee.  Sentinel  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomphshment  of  the  divestitures.  Any 
delays  in  divestiture  caused  by  Sentinel 
shall  extend  the  time  for  divestiture 
under  this  Paragraph  in  an  amount  equal 
to  the  delay,  as  determined  by  the 
Commission  or  the  court  for  a  court- 
appointed  trustee. 

5.  Subject  to  Sentinel's  absolute  and 
unconditional  obligation  to  divest  at  no 
minimum  price  and  the  purpose  of  the 
divestiture  as  stated  in  Paragraph  II  of 
the  Order,  the  trustee  shall  use  his  or  her 
best  efi'orts  to  negotiate  the  most 
favorable  price  and  terms  available  with 
each  acquiring  entity  for  the  divestiture 
of  the  remaining  Properties  to  be 
Divested.  The  divestiture  shall  be  made 
in  the  manner  set  out  in  Paragraph  11; 
Provided,  however.  That  if  the  trustee 
receives  bona  fide  offers  from  more  than 
one  acquiring  entity  or  entities,  and  if 
the  Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by  Sentinel 
fit>m  among  those  approved  by  the 
Commission. 

6.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Sentinel,  on  such  reasonable 
and  customary  terms  and  conditions  as 
the  Commission  or  a  court  may  set.  The 
trustee  shall  have  authority  to  employ, 
at  the  cost  and  expense  of  Sentinel,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  or  other  representatives  and 
assistants  as  are  reasonably  necessary 
to  carry  out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
sale  and  all  expenses  incurred.  After 
approval  by  the  Commission  and,  in  the 
case  of  a  court-appointed  trustee,  by  the 
court,  of  the  account  of  the  trustee, 
including  fees  for  his  or  her  services,  all 
remaining  monies  shall  be  paid  at  the 
direction  of  Sentinel  and  the  trustee's 
power  shall  be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 

a  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  remaining  Properties  to  be 
Divested. 

7.  Except  in  cases  of  misfeasance, 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee,  the  trustee  shall 
not  be  liable  to  respondent  for  any 
action  taken  or  not  taken  in 
performance  of  the  trusteeship.  Sentinel 
shall  indemnify  the  trustee  and  hold  the 


trustee  harmless  against  any  losses, 
claims,  damages,  or  liabilities  arising  in 
any  manner  out  of,  or  in  connection 
with,  the  trustee's  duties  under  this 
Order,  including  all  reasonable  fees  of 
counsel  and  other  expenses  incurred  in 
connection  with  the  preparation  for  or 
defense  of  any  claim  whether  or  not 
resulting  in  any  liability,  except  to  the 
extent  such  liabilities,  claims,  or 
expenses  result  from  misfeasance, 
negligence,  willful  or  wanton  acts,  or 
bad  faith  of  the  trustee. 

8.  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court  Sentinel  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  Order. 

9.  If  the  trustee  ceases  to  act  or  fails  to 
act  diligently,  a  substitute  trustee  shall 
be  appointed  in  the  same  manner  as 
provided  in  paragraph  V.(A)  of  this 
Order. 

10.  The  Commission  and,  in  the  case 
of  a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  remaining  Properties  to  be 
Divested. 

12.  The  trustee  shall  report  in  writing 
to  Sentinel  and  to  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  divestiture. 

VI 

It  Is  Further  Ordered  That  within 
sixty  (60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  Sentinel  has  fiiUy 
complied  with  Paragraph  II  of  this 
Order.  Sentinel  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying  or  has  complied  with  that 
provision.  Sentinel  shall  include  in  its 
compliance  reports,  among  other  things 
that  are  required  from  time  to  time,  a  full 
description  of  all  contacts  or 
negotiations  with  prospective  acquirers 
for  the  divestiture  required  by  this 
Order,  including  the  identity  of  all 
parties  contacted.  Sentinel  also  shall 
include  in  its  compliance  reports  copies 
of  all  written  conununications  to  and 
fi-om  such  parties,  and  all  internal 
memoranda,  reports,  and 


recommendations  concerning  i 
required  divestiture. 


It  Is  Further  Ordered  That,  U 
period  of  ten  (10)  years  after  th 
this  Order  becomes  final.  Senti 
cease  and  desist  from  acquiring 
or  indirectly,  through  subsidiar 
otherwise,  without  the  prior  ap 
the  Commission,  any  funeral  he 
located  within  the  area  extendi 
(15)  miles  outward  in  any  direc 
the  city  limits  of:  (a)  Waycross, 
(b)  Summerville,  Georgia;  (c) 
Gainesville.  Georgia;  (d)  Rome, 
(e)  Savannah,  Georgia;  and  (f)  I 
Arkansas;  Provided,  however. '. 
prohibition  shall  not  apply  to  tl 
construction  of  new  facilities  b; 
Sentinel. 


//  Is  Further  Ordered  That,  o: 
after  the  date  this  Order  becom 
and  annually  thereafter  for  nine 
years.  Sentinel  shall  file  with  tt 
Commission  a  verified  written : 
its  compliance  with  Paragraph ' 
this  Order.  Such  reports  shall  ir 
listing  of  all  acquisitions  made 
Sentinel  during  the  12  months  p 
the  date  of  the  report. 


It  Is  Further  Ordered  That,  fo 
purpose  of  determining  or  secui 
compliance  with  this  Order,  sul 
any  legally  recognized  privilege 
upon  written  request  with  reasc 
notice  to  Sentinel  made  to  its  pi 
office.  Sentinel  shall  permit  any 
authorized  representative  or 
representatives  of  the  Commiss 

(A)  Access  during  the  office  li 
Sentinel,  in  the  presence  of  couj 
inspect  and  copy  all  books,  ledj 
accounts,  correspondence,  mem 
and  other  records  and  documen 
possession  or  under  the  control 
Sentinel  relating  to  compliance 
Order; 

(B)  Upon  five  (5)  days'  notice 
Sentinel  and  without  restraint  o 
interference  from  them,  to  infer 
officers  or  employees  of  Sentine 
may  have  counsel  present  regai 
any  such  matters. 


//  Is  Further  Ordered  That  Se: 
shall  notify  the  Commission  at  1 
thirty  (30)  days  prior  to  any  proj 
change  in  its  organization  such  i 
dissolution,  assignment  or  sale  i 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  diss 
of  subsidiaries  or  any  other  chai 
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ant  information,  as  the 
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graph  in  an  amount  equal 
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the  court  for  a  court- 
ee. 

Sentinel's  absolute  and 
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and  the  purpose  of  the 
tated  in  Paragraph  II  of 
rustee  shall  use  his  or  her 
egotiate  the  most 
and  terms  available  with 
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i  Properties  to  be 
ivestiture  shall  be  made 
et  out  in  Paragraph  11; 
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'est  to  the  acquiring 
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se  approved  by  the 
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jxpense  of  Sentinel,  such 
ountants,  attorneys, 
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ther  representatives  and 
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naining  Properties  to  be 

ises  of  misfeasance, 
ul  or  wanton  acts,  or 
trustee,  the  trustee  shall 
espondent  for  any 
lot  taken  in 

he  trusteeship.  Sentinel 
the  trustee  and  hold  the 


trustee  harmless  against  any  losses, 
claims,  damages,  or  liabilities  arising  in 
any  manner  out  of,  or  in  connection 
with,  the  trustee's  duties  under  this 
Order,  including  all  reasonable  fees  of 
counsel  and  other  expenses  incurred  in 
connection  with  the  preparation  for  or 
defense  of  any  claim  whether  or  not 
resulting  in  any  liability,  except  to  the 
extent  such  liabilities,  claims,  or 
expenses  result  from  misfeasance, 
negligence,  willful  or  wanton  acts,  or 
bad  faith  of  the  trustee. 

8.  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court  Sentinel  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  Order. 

9.  If  the  trustee  ceases  to  act  or  fails  to 
act  diligently,  a  substitute  trustee  shall 
be  appointed  in  the  same  manner  as 
provided  in  paragraph  V.(A)  of  this 
Order. 

10.  The  Commission  and,  in  the  case 
of  a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  remaining  Properties  to  be 
Divested. 

12.  The  trustee  shall  report  in  writing 
to  Sentinel  and  to  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  divestiture. 

VI 

It  Is  Further  Ordered  That  within 
sixty  (60)  days  after  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  Sentinel  has  fuUy 
complied  with  Paragraph  II  of  this 
Order,  Sentinel  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying  or  has  complied  with  that 
provision.  Sentinel  shall  include  in  its 
compliance  reports,  among  other  things 
that  are  required  from  time  to  time,  a  full 
description  of  all  contacts  or 
negotiations  with  prospective  acquirers 
for  the  divestiture  required  by  this 
Order,  including  the  identity  of  all 
parties  contacted.  Sentinel  also  shall 
include  in  its  compliance  reports  copies 
of  all  written  communications  to  and 
from  such  parties,  and  all  internal 
memoranda,  reports,  and 


recommendations  concerning  the 
required  divestitiu^. 

VU  li 

It  Is  Further  Ordered  That,  for  a 
period  of  ten  (10)  years  after  the  date 
this  Order  becomes  final.  Sentinel  shall 
cease  and  desist  from  acquiring,  directly 
or  indirectly,  through  subsidiaries  or 
otherwise,  without  the  prior  approval  of 
the  Commission,  any  funeral  home 
located  within  the  area  extending  fifteen 
(15)  miles  outward  in  any  direction  from 
the  city  limits  of:  (a)  Waycross,  Georgia; 
(b)  Summerville,  Georgia;  (c) 
Gainesville.  Georgia;  (d)  Rome.  Georgia; 
(e)  Savannah,  Georgia;  and  (f)  Ft  Smith. 
Arkansas;  Provided,  however.  That  this 
prohibition  shall  not  apply  to  the 
construction  of  new  facilities  by 
Sentinel. 

VIII  1 1 

It  Is  Further  Ordered  That,  one  year 
after  the  date  this  Order  becomes  final 
and  annually  thereafter  for  nine  (9) 
years,  Sentinel  shall  file  with  the 
Commission  a  verified  written  report  of 
its  compliance  with  Paragraph  VII  of 
this  Order.  Such  reports  shall  include  a 
listing  of  all  acquisitions  made  by 
Sentinel  during  the  12  months  preceding 
the  date  of  the  report 

IX 

It  Is  Further  Ordered  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order,  subject  to 
any  legally  recognized  privilege,  and 
upon  written  request  with  reasonable 
notice  to  Sentinel  made  to  its  principal 
office,  Sentinel  shall  permit  any  duly 
authorized  representative  or 
representatives  of  the  Commission: 

(A)  Access  during  the  office  hours  of 
Sentinel,  in  the  presence  of  counsel,  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
Sentinel  relating  to  compliance  with  this 
Order; 

(B)  Upon  five  (5)  days'  notice  to 
Sentinel  and  without  resfraint  or 
interference  from  them,  to  interview 
officers  or  employees  of  Sentinel,  who 
may  have  counsel  present  regarding 
any  such  matters. 


//  Is  Further  Ordered  That  Sentinel 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  organization  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  that 


may  affect  compliance  obligations 
arising  out  of  this  Order. 

Concurring  Statement  of  Commissioner 
Axcuenaga 

Sentinel  Group.  Inc..  File  No.  891 0086 

I  concur  in  part  with  and  dissent  in 
part  from  the  decision  of  the 
Commission  majority  to  accept  this 
proposed  consent  order  from  Sentinel 
Group,  Inc.  for  public  comment.  The 
proposed  order  remedies  the  potential 
anticompetitive  effects  of  Sentinel's 
acquisitions  of  funeral  homes  in  some, 
but  not  all.  of  the  affected  communities, 
Based  on  the  information  available 
concerning  the  level  of  concentration, 
conditions  of  entry,  and  other 
circumstances  relevant  to  the  state  of 
competition  in  the  funeral  services 
market  the  Commission  should  require 
additional  divestitures  in  order  to 
restore  competition  in  more  localities 
affected  by  Sentinel's  acquisitions.  I 
would  welcome  comment  on  the  scope 
of  the  divestiture  provision. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondent  Sentinel 
Group,  Inc.  ("Sentinel"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that,  by 
purchasing  two  funeral  homes  in  each  of 
the  following  relevant  geographic 
markets:  Gainesville.  Georgia  and  its 
immediate  environs;  Waycross,  Georgia 
and  its  immediate  environs; 
Summerville.  Georgia  and  its  immediate 
environs;  Savannah.  Georgia  and  its 
immediate  environs;  and  Ft.  Smith. 
Arkansas  and  its  immediate  environs, 
and  by  purchasing  three  funeral  homes 
in  Rome,  Georgia  and  its  immediate 
environs,  Sentinel  violated  section  5  of 
the  Federal  Trade  Commission  Act.  15 
U.S.C.  45.  and  section  7  of  the  Clayton 
Act.  as  amended.  15  U.S.C.  18.  The 
effects  of  the  acquisitions  may  have 
been  to  substantially  lessen  competition 
in  the  following  ways,  among  others:  (1) 
By  eliminating  actual  competition 
between  Sentinel  and  others  in  the 
relevant  markets;  and  (2)  by 
significantly  enhancing  the  possibility  of 
collusion  or  interdependent  coordination 


among  the  remaining  firms  in  the 
relevant  markets.  These  effects  increase 
the  likelihood  that  firms  have  increased 
prices  and  restricted  output  in  the 
relevant  markets  or  will  increase  prices 
and  restrict  output  both  in  the  near 
future  and  in  the  long  term. 

The  proposed  order  requires  Sentinel 
to  divest  one  fimeral  home  in  Waycross, 
one  funeral  home  in  Summerville.  and 
one  funeral  home  in  Gainesville.  In 
addition,  the  proposed  order  requires 
that,  for  a  period  of  ten  (10)  years  after 
the  order  becomes  final.  Sentinel  shall 
cease  and  desist  from  acquiring  any 
funeral  home  located  within  the  area 
extending  fifteen  (15)  miles  outward  in 
any  direction  from  the  city  limits  of 
Waycross,  Summerville,  Gainesville, 
Savannah.  Rome,  or  Ft.  Smith  without 
the  prior  approval  of  the  Commission. 

The  purpose  of  this  analysis  is  tn 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Cluk. 
Secretary. 
[PR  Doc.  91-18583  Filed  6-5-91;  8:45  am] 
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(File  No.  911  00671 

Service  Corporation  lntematk>na(; 
Proposed  Consent  Agreement  With 
Analysis  To  AM  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  Houston,  Texas, 
based  corporation  to  divest  six  funeral 
homes  and  to  obtain  prior  Commission 
approval,  for  a  period  of  ten  years, 
before  acquiring  any  additional  funeral 
homes  in  certain  Georgia  and  Tennessee 
areas. 

DATES:  Comments  must  be  received  on 
or  before  October  7. 1991. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  B.  Alphin,  Atlanta  Regional 
Office.  Federal  Trade  Commission.  1718 
Peachtree  St..  NW..  room  1000.  Atlanta. 
GA  30367.  (404)  347-4836. 
SUPPt^MENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 


37360 


Federal  Register  /  Vol.  56.  No.  151  /  Tuesday.  August  6.  1991  /  Notices 


Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b){6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Coirtaining  Consent  Order 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of  the 
proposed  acquisition  of  the  voting 
securities  of  Sentinel  Group,  Inc., 
("Sentinel")  by  Service  Corporation 
International,  a  corporation  hereinafter 
sometimes  referred  to  as  "proposed 
respondent"  or  "SCI,"  and  it  now 
appearing  that  the  proposed  respondent 
is  willing  to  enter  into  an  agreement 
containing  an  order  to  divest  certain 
assets  and  cease  and  desist  from  certain 
acts, 

//  Is  Hereby  Agreed  by  and  between 
proposed  respondent,  its  duly 
authorized  officer  and  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  SCI  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Texas,  with  its  • 
office  and  principal  place  of  business 
located  at  1929  Allen  Parkway,  Houston, 
Texas. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 


withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  require)  and  decision,  in 
disposition  of  the  proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  cf  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent.  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that,  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

8.  Counsel  for  the  Federal  Trade 
Commission  agree  that  the  Agreement 
Containing  Consent  Order  in  Sentinel 
Group,  Inc.,  File  No.  891  0088.  shall  be 
submitted  to  the  Commission  for  its 
consideration  prior  to  or 
contemporaneously  with  this  agreement. 


Order 

I. 

As  used  in  this  order,  the  following 
definitions  shall  apply: 

A.  SCI  or  respondent  means  Service 
Corporation  International,  its  parents, 
subsidiaries,  divisions,  groups  controlled 
by  SCI,  successors  and  assigns,  and 
their  respective  directors,  officers, 
employees,  agents  and  representatives. 

B.  Sentinel  means  Sentinel  Group, 
Inc.,  its  parents,  subsidiaries,  divisions, 
groups  controlled  by  Sentinel, 
successors  and  assigns,  and  their 
respective  directors,  officers,  emplovees. 
agents  and  representatives. 

C.  Funeral  establishment  means  the 
Assets  and  Businesses  of  a  facility  that 
is  devoted  to  the  care  or  preparation  for 
burial  or  transportation  to  a  cemetery  or 
crematory  of  deceased  human  bodies 
and  in  which  funeral  services  may  be 
conducted. 

D.  Assets  and  Businesses  include 
assets,  properties,  business  and 
goodwill,  tangible  and  intangible, 
utilized  by  a  funeral  establishment, 
including  the  following: 

1.  All  right,  title  and  interest  in  and  to 
owned  or  leased  real  property,  together 
with  appurtenances,  licenses  and 
permits; 

2.  All  machinery,  fixtures,  equipment 
furniture,  tools  and  other  tangible 
personal  property; 

3.  All  right,  title  and  interest  in  the 
trade  name  of  each  funeral 
establishment  with  the  exception  that 
the  trade  name  "Chattanooga  Funeral 
Home"  need  not  be  included; 

4.  All  right,  title  and  interest  in  the 
legal  name  "Lane  Funeral  Homes.  Inc." 
within  Hamilton  County.  Tennessee, 
and  a  portion  of  Dade,  Walker  and 
Catoosa  Counties.  Georgia,  being  more 
particularly  described  as  follows: 
Beginning  at  the  northwest  comer  of 
Dade  County,  Georgia,  turning  thence 
southerly  along  the  western  line  of  Dade 
County,  Georgia,  to  its  intersection  with 
the  westerly  extension  of  the  northerly 
line  of  the  Chickamauga  &  Chattanooga 
National  Military  Park  ("Park"),  thence 
easterly  along  the  extension  of  the 
northerly  line  of  the  Park  and  the 
northerly  line  of  the  Park  to  the 
intersection  of  the  northeastern  corner 
of  the  Park  and  the  city  limits  of  Ft. 
Oglethorpe,  thence  turning  northeasteriy 
through  the  intersection  of  the  centerline 
of  Ross  Hollow  Road  and  Doug  Road  to 
the  north  line  of  Catoosa  County, 
Georgia,  thence  westerly  along  the  north 
line  of  Catoosa,  Walker  and  Dade 
Counties  to  the  northwest  comer  of 
Dade  County,  Georgia  and  the  point  of 
beginning; 


5.  All  right,  title  and  interest 
legal  name,  "Wallis  &  Son  Func 
Home"  and  the  trade  name  "W 
that  portion  of  Walker  County, 
being  more  particularly  descrit 
follows:  All  of  Walker  County, 
lying  south  of  the  north  line  of 
Chickamauga  &  Chattanooga  N 
Military  Park  and  its  westward 
extension;  and 

6.  All  books,  records  and  file 
pertinent  to  any  of  the  Properti 
Divested. 

E.  Properties  to  be  Divested  i 
the  Assets  and  Businesses  of  tl 
following  funeral  establishmen 

1.  Chattanooga  Funeral  Home,  V\ 
Chapel,  Chattanooga,  Tennessee. 

2.  L.ane  Funeral  Homes.  Inc.,  R.  J, 
Chapel,  Chattanooga.  Tennessee. 

3.  Lane  Funeral  Homes.  Inc..  Val 
Chapel.  Chattanooga,  Tennessee. 

4.  Lane  Funeral  Homes,  Inc..  Wil 
Sons  Funeral  Home,  Soddy  Daisy, ' 

5.  Wallis  &  Son  Funeral  Home,  L 
Georgia. 

e.  Sipple'a  Mortuary,  Savannah.  < 


//  Is  Ordered  That,  within  tw 
months  after  the  date  this  orde: 
becomes  final,  respondent  shal 
absolutely  and  in  good  faith,  th 
Properties  to  be  Divested.  The 
Properties  to  be  Divested  are  tc 
divested  only  to  an  acquirer  or 
acquirers,  and  only  in  such  mai 
receives  the  prior  approval  of  t 
Commission.  The  purpose  of  th 
divestitures  required  by  this  or 
ensure  the  continuation  of  the  1 
establishments  as  ongoing  viab 
enterprises  and  to  remedy  the  1 
of  competition  alleged  in  the 
Commission's  complaint 


It  Is  Further  Ordered  That,  pi 
divestiture,  respondent  shall  m 
the  viability  and  marketability 
Properties  to  be  Divested  and  s 
cause  or  permit  the  destruction 
removal,  or  impairment  of  any 
businesses  of  the  Properties  to 
Divested,  except  in  the  ordinar 
of  business  and  except  for  ordi 
wear  and  tear. 


It  Is  Further  Ordered  That-  A 
respondent  has  not  divested  thi 
Properties  to  be  Divested  as  re( 
section  II  within  twelve  (12)  mc 
after  the  date  this  order  becom( 
respondent  shall  consent  to  the 
appointment  of  a  trustee  by  the 
Commission  to  divest  the  rema: 
Properties  to  be  Divested.  In  thi 
the  Commission  or  the  Attome; 
brings  an  action  pursuant  to  set 
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Order 

I. 

As  used  in  this  order,  the  following 
definitions  shall  apply: 

A.  SCI  or  respondent  means  Service 
Corporation  International,  its  parents, 
subsidiaries,  divisions,  groups  controlled 
by  SCI,  successors  and  assigns,  and 
their  respective  directors,  officers, 
employees,  agents  and  representatives. 

B.  Sentinel  means  Sentinel  Group, 
Inc.,  its  parents,  subsidiaries,  divisions, 
groups  controlled  by  Sentinel, 
successors  and  assigns,  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives. 

C.  Funeral  establishment  means  the 
Assets  and  Businesses  of  a  facility  that 
is  devoted  to  the  care  or  preparation  for 
burial  or  transportation  to  a  cemetery  or 
crematory  of  deceased  human  bodies 
and  in  which  funeral  services  may  be 
conducted. 

D.  Assets  and  Businesses  include 
assets,  properties,  business  and 
goodwill,  tangible  and  intangible, 
utilized  by  a  funeral  establishment, 
including  the  following: 

1.  All  right,  title  and  interest  in  and  to 
owned  or  leased  real  property,  together 
with  appurtenances,  licenses  and 
permits; 

2.  All  machinery,  fixtures,  equipment, 
furniture,  tools  and  other  tangible 
personal  property; 

3.  All  right,  title  and  interest  in  the 
trade  name  of  each  funeral 
establishment  with  the  exception  that 
the  trade  name  "Chattanooga  Funeral 
Home"  need  not  be  included; 

4.  All  right,  title  and  interest  in  the 
legal  name  "Lane  Funeral  Homes,  Ina" 
within  Hamilton  County,  Tennessee, 
and  a  portion  of  Dade,  Walker  and 
Catoosa  Counties,  Georgia,  being  more 
particularly  described  as  follows: 
Beginning  at  the  northwest  comer  of 
Oade  County.  Georgia,  turning  thence 
southerly  along  the  western  line  of  Dade 
County.  Georgia,  to  its  intersection  with 
the  westerly  extension  of  the  northerly 
line  of  the  Chickamauga  &  Chattanooga 
National  Military  Park  ("Park"),  thence 
easterly  along  the  extension  of  the 
northerly  line  of  the  Park  and  the 
northerly  line  of  the  Park  to  the 
intersection  of  the  northeastern  corner 
of  the  Park  and  the  city  limits  of  Ft. 
Oglethorpe,  thence  turning  northeasterly 
through  the  intersection  of  the  centerline 
of  Ross  Hollow  Road  and  Doug  Road  to 
the  north  line  of  Catoosa  County, 
Georgia,  thence  westerly  along  the  north 
line  of  Catoosa,  Walker  and  Dade 
Counties  to  the  northwest  comer  of 
Dade  County,  Georgia  and  the  point  of 
beginning; 


5.  All  right,  title  and  interest  in  the 
legal  name.  "Wallis  &  Son  Funeral 
Home"  and  the  trade  name  "WaUis"  in 
that  portion  of  Walker  County.  Georgia, 
being  more  particularly  described  as 
follows:  All  of  Walker  County,  Georgia 
lying  south  of  the  north  line  of  the 
Chickamauga  &  Chattanooga  National 
Military  Park  and  its  westward 
extension;  and 

6.  All  books,  records  and  files 
pertinent  to  any  of  the  Properties  to  be 
Divested. 

E.  Properties  to  be  Divested  means 
the  Assets  and  Businesses  of  the 
following  funeral  establishments: 

1.  Chattanooga  Funeral  Home,  West 
Chapel,  Chattanooga,  Tennessee. 

2.  Lane  Funeral  Homes,  Inc.  R. ).  Coulter 
Chapel,  Chattanooga,  Tennessee. 

3.  Lane  Funeral  Homes,  Inc..  Valley  View 
Chapel.  Chattanooga,  Tennessee.  , 

4.  Lane  Funeral  Homes,  Inc.,  Williamson  ft 
Sons  Funeral  Home.  Soddy  Daisy,  Tennessee. 

5.  Wallis  &  Son  Funeral  Home.  LaFayette. 
Georgia. 

e.  Sipple's  Mortuary.  Savannah,  Georgia. 

n  .  || 

It  Is  Ordered  That,  within  twelve  (12) 
months  after  the  date  this  order 
becomes  final,  respondent  shall  divest, 
absolutely  and  in  good  faith,  the 
Properties  to  be  Divested.  The 
Properties  to  be  Divested  are  to  be 
divested  only  to  an  acquirer  or 
acquirers,  and  only  in  such  manner,  that 
receives  the  prior  approval  of  the 
Commission,  The  purpose  of  the 
divestitures  required  by  this  order  is  to 
ensure  the  continuation  of  the  funeral 
establishments  as  ongoing  viable 
enterprises  and  to  remedy  the  lessening 
of  competition  alleged  in  the 
Commission's  complaint. 

Ill 

//  Is  Further  Ordered  That,  pending 
divestiture,  respondent  shall  maintain 
the  viability  and  marketability  of  the 
Properties  to  be  Divested  and  shall  not 
cause  or  permit  the  destruction, 
removal,  or  impairment  of  any  assets  or 
businesses  of  the  Properties  to  be 
Divested,  except  in  the  ordinary  course 
of  business  and  except  for  ordinary 
wear  and  tear. 

IV 

It  Is  Further  Ordered  That  A.  If 
respondent  has  not  divested  the 
Properties  to  be  Divested  as  required  by 
section  II  within  twelve  (12)  months 
after  the  date  this  order  becomes  final, 
respondent  shall  consent  to  the 
appointment  of  a  trustee  by  the 
Commission  to  divest  the  remaining 
Properties  to  be  Divested.  In  the  event 
the  Commission  or  the  Attomey  General 
brings  an  action  pursuant  to  section  5(1] 


of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45(1),  or  any  other  statute 
enforced  by  the  Commission, 
respondent  shall  similarly  consent  to  the 
appointment  of  a  trustee  in  such  action. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Section  shall  preclude  the 
Commission  or  the  Attomey  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  section 
5(1)  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  SCI  to 
comply  with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
section  rV.A  of  this  order,  respondent 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  authorities,  duties  and 
responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
respondent,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures. 

2.  The  trustee  shall  have  the  exclusive 
power  and  authority,  subject  to  the  prior 
approval  of  the  Commission,  to  divest 
the  remaining  Properties  to  be  Divested. 

3.  The  trustee  shall  have  eighteen  (18) 
months  from  the  date  of  appointment  to 
accomphsh  the  divestiture,  which  shall 
be  subject  to  the  prior  approval  of  the 
Commission.  If.  however,  at  the  end  of 
the  eighteen-month  period  the  trustee 
has  submitted  a  plan  of  divestiture  or 
believes  that  divestitujre  can  be 
accomplished  within  a  reasonable  time, 
the  divestiture  period  may  be  extended 
by  the  Commission,  or  by  the  Court  for  a 
court-appointed  trustee;  Provided, 
however,  that  the  Commission  or  court 
may  only  extend  the  divestiture  period 
two  (2)  times. 

4.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  relating  to  the 
remaining  Properties  to  be  Divested,  or 
any  other  relevant  information,  as  the 
trustee  may  reasonably  request. 
Respondent  shall  develop  such  financial 
or  other  information  as  such  trustee  may 
reasonably  request  and  shall  cooperate 
with  any  reasonable  request  of  the 
trustee.  Respondent  shall  take  no  action 
to  interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestitures.  Any 
delays  in  divestiture  caused  by 
respondent  shall  extend  the  time  for 
divestiture  under  this  section  in  an 
amount  equal  to  the  delay,  as 
determined  by  the  Commission  or  the 
court  for  a  court-appointed  trustee. 


5.  Subject  to  respondent's  absolute 
and  unconditional  obligation  to  divest  at 
no  minimum  price  and  the  purpose  of 
the  divestiture  as  stated  in  section  II  of 
this  order,  the  trustee  shall  use  his  or  her 
best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  with 
each  acquiring  entity  for  the  divestiture 
of  the  remaining  Properties  to  be 
Divested.  The  divestiture  shall  be  made 
in  the  manner  set  out  in  section  II; 
Provided,  however,  that  if  the  trustee 
receives  bona  fide  offers  from  more  than 
one  acquiring  entity,  and  if  the 
Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by  respondent 
from  among  those  approved  by  ^e 
Commission. 

6.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
respondent,  such  consultants, 
accountants,  attorneys,  investment 
bankers,  business  brokers,  appraisers, 
or  other  representatives  and  assistants 
as  are  reasonably  necessary  to  carry  out 
the  trustee's  duties  and  responsibilities. 
The  trustee  shall  account  for  all  monies 
derived  from  the  sale  and  all  expenses 
incurred.  After  approval  by  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  by  the  court  of  the 
account  of  the  trustee,  including  fees  for 
his  or  her  services,  all  remaining  monies 
shall  be  paid  at  the  direction  of 
respondent  and  the  trustee's  power  shall 
be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 

a  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  remaining  Properties  to  be 
Divested. 

7.  Except  in  cases  of  misfeasance, 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee,  the  trustee  shall 
not  be  liable  to  respondent  for  any 
action  taken  or  not  taken  in 
performance  of  the  trusteeship. 
Respondent  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  losses,  claims,  damages,  or 
liabilities  arising  in  any  manner  out  of, 
or  in  connection  with,  the  trustee's 
duties  under  this  order,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for  or  defense  of  any 
claim  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  such 
liabilities,  claims,  or  expenses  result 
from  misfeasance,  negligence,  willful  or 
wanton  acts,  or  bad  faith  of  the  trustee. 
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8.  Within  sixty  (60)  days  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  respondent  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestitiu-e  required  by  this  order. 

9.  If  the  trustee  ceases  to  act  or  fails  to 
act  diligently,  a  substitute  trustee  shall 
be  appointed  in  the  same  manner  as 
provided  in  section  IV.A.  of  this  order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court  may 
on  its  own  initiative  or  at  the  request  of 
the  trustee  issue  such  additional  orders 
or  directions  as  may  be  necessary  or 
appropriate  to  accomplish  the 
divestiture  required  by  this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  remaining  Properties  to  be 
Divested. 

12.  The  trustee  shall  report  in  writing 
to  respondent  and  to  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  Accomplish 
divestiture. 


//  Is  Further  Ordered  That  respondent 
shall  be  bound  by  the  terms  and 
obligations  of  the  Agreement  Containing 
Consent  Order  between  staff  of  the 
Commission  and  Sentinel,  dated  April 
11, 1991,  and  any  order  issued  by  the 
Commission  in  Sentinel  Group,  Inc.,  File 
No.  891  0086,  pursuant  thereto,  and  shall 
execute  the  provisions  thereof. 

VI 

It  Is  Further  Ordered  That  respondent 
shall  comply  with  the  Agreement  to 
Hold  Separate,  attached  hereto  and 
made  a  part  hereof  as  appendix  I.  Said 
agreement  shall  continue  in  effect  until 
respondent  has  divested  the  Properties 
to  be  Divested  or  until  such  other  time 
as  the  Agreement  to  Hold  Separate 
provides. 

VU 

//  Is  Further  Ordered  That,  within 
sixty  (60)  days  after  the  date  this  order 
becomes  fmal  and  every  sixty  (80)  days 
thereafter  until  respondent  has  fully 
complied  with  section  II  of  this  order, 
respondent  shall  submit  to  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying  or  has  complied  with  that 
provision.  Respondent  shall  include  in 
its  compliance  reports,  among  other 
things  that  are  required  from  time  to 
time,  a  full  description  of  all  contacts  or 
negotiations  with  prospective  acquirers 
for  the  divestitures  required  by  this 


order,  including  the  identity  of  all 
parties  contacted.  Respondent  also  shall 
include  in  its  compliance  reports  copies 
of  all  written  communications  to  and 
from  such  parties,  and  all  internal 
memoranda,  reports,  and 
recommendations  concerning  the 
required  divestitures. 

VIII 

It  Is  Further  Ordered  Thai,  for  a 
period  of  ten  (10)  years  after  the  date 
this  order  becomes  final,  respondent 
shall  cease  and  desist  from  acquiring, 
through  subsidiaries  or  otherwise, 
without  the  prior  approval  of  the 
Commission,  any  interest  in  a  funeral 
establishment  located  within  the  city 
limits  of,  or  the  area  extending  fifteen 
(15)  miles  outward  in  any  direction  from 
the  city  hmits  of:  (a)  Chattanooga, 
Tennessee;  (b)  Soddy  Daisy.  Tennessee; 
(c)  LaFayette.  Georgia;  and  (d) 
Savannah,  Georgia;  Provided,  however, 
that  this  prohibition  shall  not  apply  to 
the  construction  of  new  facilities  by 
respondent. 

DC 

//  Is  Further  Ordered  That,  for  a 
period  of  ten  (10)  years  after  the  date 
this  order  becomes  final, 
notwithstanding  the  req'iirements  of 
section  VUI.  hereof  and  of  paragraph 
Vn.  of  the  "Agreement  Containing 
Consent  Order"  that  is  referred  to  in 
section  V.  hereof,  respondent  may 
acquire  through  default  or  foreclosure 
proceedings  any  interest  in  a  funeral 
estabhshment  located  within  the  city 
limits  of,  or  the  area  extending  fifteen 
(15)  miles  outward  in  any  direction  from 
the  city  limits  of:  (a)  Chattanooga, 
Tennessee;  (b)  Soddy  Daisy.  Tennessee; 
(c)  LaFayette,  Georgia;  (d)  Savannah, 
Georgia;  (e>  Gainesville,  Georgia;  (f) 
Rome,  Georgia;  (g)  Summerville, 
Georgia;  (h)  Waycross,  Georgia:  or  (i)  Ft. 
Smith,  Arkansas:  Provided,  however, 
tliat  respondent  must  give  the 
Commission  notice  of  such  acquisition 
within  ten  (10)  days  of  the  acquisition. 
Within  thirty  (30)  days  of  such 
acquisition  respondent  must  apply  for 
Commission  approval  of  the  acquisition. 
If  the  Commission  does  not  approve  the 
acquisition,  respondent  shall  divest  such 
interest  in  accordance  with  the  terms  of 
Sections  II.,  III.,  and  IV.  of  this  order. 
From  the  date  of  the  acquisition  until 
such  time  as  the  Commission  approves 
the  acquisition  or,  if  the  acquisition  is 
not  approved,  until  the  interest  is 
divested,  respondent  shall  hold 
separate,  as  required  by  the  Hold 
Separate  Agreement  attached  hereto, 
any  funeral  establishment  in  which  such 
an  interest  is  acquired. 


It  Is  Further  Ordered  That,  one  year 
after  the  date  this  order  becomes  firv«l 
and  annually  thereafter  for  nine  (9) 
years,  respondent  shall  file  with  the 
Commission  a  verified  written  report  of 
its  compliance  with  sections  VIII.  and 
IX.  of  this  order.  Such  reports  shall 
include,  but  not  be  limited  to,  a  listing  of 
all  acquisitions  and  the  acquired 
locations'  addresses,  including  but  not 
limited  to  acquisitions  due  to  default, 
foreclosure  proceedings  or  purchases  in 
foreclosure,  made  by  respondent  during 
the  12  months  preceding  the  date  of «!  » 
report. 

XI 

It  Is  Further  Ordered  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  subject  to 
any  legally  recognized  privilege,  and 
upon  written  request  with  reasonable 
notice  to  respondent  made  to  their 
principal  offices,  respondent  shall 
permit  any  duly  authorized 
representative  or  representatives  of  the 
Conunission: 

A.  Access,  during  the  office  hours  of 
respondent  and  in  the  presence  of 
counsel,  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  respondent  relating  to  any 
matters  contained  in  this  order. 

B.  Upon  five  (5)  days'  notice  to 
respondent  and  without  restraint  or 
interference  therefrom,  to  interview 
officers  or  employees  of  respondent, 
who  may  have  counsel  present, 
regarding  such  matters. 

xn 

//  Is  Further  Ordered  Thai  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  organization,  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor,  the 
creation  or  dissolution  of  subsidiaries, 
or  any  other  change,  that  may  affect 
compliance  obligations  arising  out  of 
this  order. 

Agreement  to  Hold  Separate 

This  Agreement  to  Hold  Separate  (the 
"Agreement")  is  by  and  between  Service 
Corporation  International  ("SCI"),  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Texas, 
with  its  principal  executive  offices 
located  at  1929  Allen  Parkway,  Houston, 
Texas,  and  the  Federal  Trade 
Commission  (the  "Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 


15  U.S.C  41,  et  aeq.  (collectiv 
"Parties").!  | 

Premises 

Whereas,  on  or  about  Apri 
SCI  entered  into  an  Agreeme 
of  Merger  with  Sentinel  Grou 
("Sentinel"),  in  which  (1)  SG 
Corp.,  a  wholly-owned  subsi( 
SCI,  would  be  merged  into  St 
Sentinel  shareholders  would 
common  stock;  and  (3)  SCI  w 
become  the  sole  shareholder 
(hereinafter  the  "Acquisition 

Whereas,  both  Sentinel  an 
funeral  establishments  that  p 
funeral  services  to  consumer 

Whereas,  the  Commission 
investigating  the  Acquisition 
determine  if  the  Acquisition ' 
violate  any  of  the  statutes  en 
the  Commission;  and 

Whereas,  if  the  Commissic 
the  Agreement  Containing  Ct 
Order  (the  SCI  Consent  Agre 
attached  hereto  as  exhibit  A, 
Commission  must  place  the  c 
public  record  for  public  comi 
period  of  at  least  sixty  (60)  d; 
may  subsequently  withdraw 
acceptance  pursuant  to  the  p 
S  2.34  of  the  Commission's  R 

Whereas,  if  the  Commissic 
the  Agreement  Containing  O 
Order  dated  April  11. 1991  b< 
Sentinel  and  Commission  ste 
Consent  Agreement),  attache 
exhibit  B,  the  Commission  m 
the  Sentinel  order  on  the  pub 
for  public  comment  for  a  per 
least  sixty  (60)  days  and  maj 
subsequently  withdraw  such 
pursuant  to  the  provisions  of 
the  Commission's  Rules;  and 

Whereas,  the  Commission 
concerned  that  if  an  understi 
not  reached  preserving  the  si 
ante  and  holding  separate  th 
and  businesses  of  certain  Sei 
funeral  establishments  listed 
C  attached  hereto  and  made 
hereof  (hereinafter  Hold  Sep 
Assets)  until  the  divestitures 
contemplated  by  the  SCI  Cor 
Agreement  and  the  Sentinel  i 
Agreement  have  been  made, 
resulting  from  any  proceedin 
challenging  the  legality  of  th( 
Acquisition  might  not  be  pos 
might  be  less  than  an  effectii 
and 

Whereas,  if  the  Commissic 
accepts  the  order  contained  i 
Consent  Agreement,  SCI  agrt 
period  of  10  years  after  the  d 
order  becomes  final,  to  notif; 
Commission  of  the  acquisitic 
default  or  foreclosure  procee 
any  interest  in  a  funeral  esta 
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;  the  identity  of  all 

ed.  Respondent  also  shall 

jmpliance  reports  copies 

Dmniunications  to  and 

es,  and  all  internal 

ports,  and 

ins  concerning  the 

itures. 


9rt/ere«yThat.  fora 
0)  years  after  the  date 
mes  final,  respondent 
desist  from  acquiring, 
aries  or  otherwise, 
)r  approval  of  the 
ly  interest  in  a  funeral 
ocated  within  the  city 
area  extending  fifteen 
ard  in  any  direction  from 
f:  (a)  Chattanooga, 
5oddy  Daisy,  Tennessee; 
Icorgia;  and  (d) 
rgia;  Provided,  however, 
ition  shall  not  apply  to 
I  of  new  facilities  by 


yrdered  That,  for  a 
))  years  after  the  date 
aes  final, 

;  the  requirements  of 
eof  and  of  paragraph 
jement  Containing 
that  is  referred  to  in 
if.  respondent  may 
default  or  foreclosure 
'  interest  in  a  funeral 
)cated  within  the  city 
Eirea  extending  fifteen 
ird  in  any  direction  from 
:  (a)  Chattanooga, 
>oddy  Daisy,  Tennessee; 
eorgia;  (d)  Savannah, 
nesville,  Georgia;  (f) 
[g)  Summerville, 
ycross,  Georgia;  or  (i)  Ft. 
i;  Provided,  however, 
must  give  the 
ice  of  such  acquisition 
ays  of  the  acquisition. 
I]  days  of  such 
indent  must  apply  for 
irovai  of  the  acquisition, 
m  does  not  approve  the 
ondent  shall  divest  such 
dance  with  the  terms  of 
and  IV.  of  this  order, 
the  acquisition  until 
Commission  approves 
r,  if  the  acquisition  is 
itil  the  interest  is 
dent  shall  hold 
lired  by  the  Hold 
lent  attached  hereto, 
slishment  in  which  such 
luired. 


It  Is  Further  Ordered  That,  one  year 
after  the  date  this  order  becomes  fin^l 
and  annually  thereafter  for  nine  (9) 
years,  respondent  shall  file  with  the 
Commission  a  verified  written  report  of 
its  compliance  with  sections  VIU.  and 
IX.  of  this  order.  Such  reports  shall 
include,  but  not  be  limited  to,  a  listing  of 
all  acquisitions  and  the  acquired 
locations'  addresses,  including  but  not 
limited  to  acquisitions  due  to  default, 
foreclosure  proceedings  or  purchases  in 
foreclosure,  made  by  respondent  during 
the  12  months  preceding  the  date  of  •) «» 
report 

XI 

It  Is  Further  Ordered  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  subject  to 
any  legally  recognized  privilege,  and 
upon  written  request  with  reasonable 
notice  to  respondent  made  to  their 
principal  offices,  respondent  shall 
permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

A.  Access,  during  the  office  hours  of 
respondent  and  in  the  presence  of 
counsel,  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  respondent  relating  to  any 
matters  contained  in  this  order, 

B.  Upon  five  (5)  days'  notice  to 
respondent  and  without  restraint  or 
interference  therefrom,  to  interview 
officers  or  employees  of  respondent, 
who  may  have  counsel  present, 
regarding  such  matters. 

XII 

//  Is  Further  Ordered  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  organization,  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor,  the 
creation  or  dissolution  of  subsidiaries, 
or  any  other  change,  that  may  affect 
compliance  obhgations  arising  out  of 
this  order. 

Agreement  to  Hold  Separate 

This  Agreement  to  Hold  Separate  (the 
"Agreement")  is  by  and  between  Service 
Corporation  International  ("SCI"),  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Texas, 
with  its  principal  executive  offices 
located  at  1929  Allen  Parkway,  Houston. 
Texas,  and  the  Federal  Trade 
Commission  (the  "Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 


15  U.S.C  41,  et  seg.  (collectively,  the 
"Parties"). 

Premises 

Whereas,  on  or  about  April  5, 1991, 
SCI  entered  into  an  Agreement  and  Plan 
of  Merger  with  Sentinel  Group,  Inc. 
("Sentinel"),  in  which  (1)  SG  Acquisition 
Corp.,  a  wholly-owned  subsidiary  of 
SCI,  would  be  merged  into  Sentinel;  (2) 
Sentinel  shareholders  would  receive  SCI 
common  stock;  and  (3)  SCI  would 
become  the  sole  shareholder  of  Sentinel 
(hereinafter  the  "Acquisition");  and 

Whereas,  both  Sentinel  and  SCI  own 
funeral  establishments  that  provide 
funeral  services  to  consumers;  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  if  the  Acquisition  would 
violate  any  of  the  statutes  enforced  by 
the  Commission;  and 

Whereas,  if  the  Conjnission  accepts 
the  Agreement  Containing  Consent 
Order  (the  SQ  Consent  Agreement), 
attached  hereto  as  exhibit  A,  the 
Commission  must  place  the  order  on  the 
public  record  for  public  comment  for  a 
period  of  at  least  sixty  (60)  days  and 
may  subsequently  withdraw  such 
acceptance  pursuant  to  the  provisions  of 
S  2.34  of  the  Commission's  Rules;  and 

Whereas,  if  the  Commission  accepts 
the  Agreement  Containing  Consent 
Order  dated  April  11, 1991  between 
Sentinel  and  Commission  staff  (Sentinel 
Consent  Agreement),  attached  hereto  as 
exhibit  B,  the  Commission  must  place 
the  Sentinel  order  on  the  public  record 
for  public  comment  for  a  period  of  at 
least  sixty  (60)  days  and  may 
subsequently  withdraw  such  acceptance 
pursuant  to  the  provisions  of  S  2.34  of 
the  Commission's  Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached  preserving  the  status  quo 
ante  and  holding  separate  the  assets 
and  businesses  of  certain  Sentinel 
funeral  estabUshments  Usted  in  exhibit 
C  attached  hereto  and  made  a  part 
hereof  (hereinafter  Hold  Separate 
Assets)  until  the  divestitures 
contemplated  by  the  SCI  Consent 
Agreement  and  the  Sentinel  Consent 
Agreement  have  been  made,  divestitures 
resulting  from  any  proceeding 
challenging  the  legality  of  the 
Acquisition  might  not  be  possible  or 
might  be  less  than  an  effective  remedy, 
and 

Whereas,  if  the  Commission  finally 
accepts  the  order  contained  in  the  SCI 
Consent  Agreement,  SCI  agrees,  for  a 
period  of  10  years  after  the  date  the 
order  becomes  final,  to  notify  the 
Commission  of  the  acquisition,  by 
default  or  foreclosure  procee<lings,  of 
any  interest  in  a  funeral  establishment 


in  nine  specified  geographic  areas  and 
to  hold  such  funeral  establishment 
separate  until  such  time  as  the 
Commission  approves  the  acquisition  or 
the  interest  is  divested;  and 

Whereas,  the  purposes  of  this 
Agreement  are  to:  (1)  Preserve  the  Hold 
Separate  Assets  as  viable  independent 
businesses  pending  the  divestitures 
described  in  the  SQ  Consent  Agreement 
and  the  Sentinel  Consent  Agreement;  (2) 
preserve  the  Commission's  ability  to 
require  the  divestitures  of  the  funeral 
establishments  required  by  the  SCI 
Consent  Agreement  and  the  Sentinel 
Consent  Agreement'  and  (3)  remedy  any 
anticompetitive  aspects  of  Uie 
Acquisition;  and 

Whereas,  SCI's  entering  into  this 
Agreement  shall  in  no  way  be  construed 
as  an  admission  by  SCI  that  the 
Acquisition  is  illegal;  and 

Whereas,  SCI  understands  that  no  act 
or  transaction  contemplated  by  this 
Agreement  shall  be  deemed  immune  or 
exempt  from  the  provisions  of  the 
antitrust  laws  or  the  Federal  Trade 
Commission  Act  by  reason  of  anything 
contained  in  this  Agreement 

Now,  Therefore,  the  Parties  agree, 
upon  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  Acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  agreement  that  unless  the 
Commission  determines  to  reject  the  SCI 
Consent  Agreement,  it  will  not  seek 
further  relief  from  SCI  with  respect  to 
the  Acquisition,  except  that  the 
Commission  may  exercise  any  and  all 
rights  to  enforce  this  Agreement  the  SCI 
Consent  Agreement  to  which  it  is 
aimexed  and  made  a  part  thereof  and 
any  order  issued  against  SCI  or  Sentinel, 
as  follows: 

1.  SCI  agrees  to  execute  and  be  bound 
by  the  attached  SCI  Consent  Agreement 

2.  SCI  agrees  that,  from  the  date  this 
Agreement  is  accepted  until  the  first  to 
occur  of  (i)  ten  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  SCI  Consent  Agreement  pursuant 
to  the  provisions  of  9  2.34  of  the 
Commission's  Rules;  or  (ii)  until  the  date 
the  divestitures  required  by  the  SQ 
order  and  the  Sentinel  order  are 
accompUshed.  SQ  shall  bold  the  Hold 
Separate  Assets  separate  and  apart  on 
the  following  terms  and  conditions  and 
for  the  periods  set  forth  in  exhibit  C; 

a.  SO  shall  hold  separate  and  apart 
the  Hold  Separate  Assets. 

b.  Except  as  provided  herein  and  as  is 
necessary  to  assure  compliance  with 
this  Agreement  and  the  Consent  Order, 
SQ  shall  not  exercise  direction  or 
control  over,  or  influence  directly  or 
indirectly,  the  Hold  Separate  Assets  or 
any  of  their  operations  or  busiDesM*. 


c.  SQ  shall  cause  the  Hold  Separatt 
Assets  to  continue  using  their  present 
names  and  trade  names,  and  shall 
maintain  and  preserve  the  viability  and 
marketability  of  each  of  the  Hold 
Separate  Assets  and  shall  not  sell 
transfer,  encumber  (other  than  in  the 
normal  course  of  business),  or  otherwise 
impair  their  marketabibty  or  viability. 

d.  SQ  shall  refrain  from  taking  uiy 
actions  that  may  cause  any  material 
adverse  change  in  the  business  or 
financial  conditions  of  the  Hold 
Separate  Asset*. 

e.  SQ  shall  not  change  the 
composition  of  the  management  of  d>e 
Hold  Separate  Assets,  except  that  SQ 
may  fill  vacancies  and  remove 
management  for  cause. 

f.  SQ  shall  maintain  separate 
financial  and  operating  records  and 
shall  prepare  separate  financial 
statements  for  the  Hold  Separate  Assets 
and  shaU  provide  the  Commission  widi 
quarterly  and  aimual  financial 
statements  for  each  funeral 
establishment  within  ten  days  of  their 
availability. 

g.  All  earnings  and  profits  of  the  Hold 
Separate  Assets  shall  be  held  separate. 
If  necessary,  SQ  shall  provide  any  or  aD 
of  the  Hold  Separate  Assets  with 
sufficient  working  capital  to  operate  at 
their  current  levels. 

h.  SQ  shall  refrain  from,  directly  ta 
indirectly,  encumbering,  selling, 
disposing  of,  or  causing  to  be  transferred 
any  assets,  property,  or  business  of  the 
Hold  Separate  Assets,  except  that  the 
Hold  Separate  Assets  may  advertise, 
purchase  merchandise  and  sell  or 
otherwise  dispose  of  merchandise  in  the 
ordinary  course  of  business,  and  SQ 
may  sell  or  otherwise  dispose  of  assets, 
property  or  business  to  accomplish  the 
divestitures  required  by  any  order 
issued  against  SQ  or  Sentinel. 

3.  The  parties  agree  that  if  the 
Commission  finally  approves  and  isaaet 
the  order  in  the  SCI  Consent  Agreemant. 
this  Agreement  shall  remain  tn  effect 
until  ten  (10)  years  after  the  date  said 
order  becomes  final. 

4.  ^ould  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  SQ  to  divest  itself  of  the  shares 
of  Sentinel  stock  that  SQ  may  acquire, 
or  to  compel  SQ  to  divest  any  assets  or 
businesses  of  Sentinel  that  it  may  bold, 
or  to  seek  any  other  injunctive  or 
equitable  relief.  SQ  shall  not  raise  any 
objection  based  upon  the  expiration  ol 
the  applicable  Hart-Scott-RodiiK> 
Antitrust  Improvements  Act  waiting 
period  or  the  fact  that  the  Commission 
has  permitted  the  Acquisition.  SQ  ako 
waives  all  rights  to  contest  the  validity 
of  this  Agreement 
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5.  In  the  event  the  Commission  has 
not  finally  approved  and  issued  the  SCI 
order  within  one  hundred  twenty  (120) 
days  of  its  pubUcation  in  the  Fednal 
Register,  SCI  may,  at  its  option, 
terminate  this  Agreement  to  Hold 
Separate  by  delivering  written  notice  of 
termination  to  the  Commission,  which 
termination  shall  be  effective  ten  (10) 
days  after  the  Commission's  receipt  of 
such  notice,  and  this  Agreement  shall 
thereafter  be  of  no  further  force  and 
effect.  If  this  Agreement  is  so 
terminated,  the  Commission  may  take 
such  action  as  it  deems  appropriate, 
including  but  not  limited  to  an  action 
pursuant  to  section  13(b]  of  the  Federal 
Trade  Commission  Act.  15  U.S.C.  53(b). 
Termination  of  this  Agreement  to  Hold 
Separate  shall  in  no  way  operate  to 
terminate  the  Agreement  Containing 
Consent  Order  that  SCI  has  entered  into 
in  this  matter. 

6.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to  SCI 
made  to  its  principal  office,  SCI  shall 
make  available  to  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

a.  All  books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  SCI 
relating  to  any  matters  contained  in  this 
Agreement,  for  inspection  and  copying 
during  office  hours  and  in  the  presence 
of  counsel:  and 

b.  Upon  five  (5)  days  notice  to  SCI, 
and  without  restraint  or  interference 
from  SCI,  officers  or  employees  of  SCI, 
who  may  have  counsel  present  for 
interviews  regarding  any  such  matters. 

7.  This  agreement  shall  not  be  binding 
until  approved  by  the  Commission. 

Analysb  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondent  Service 
Corporation  International  (SCI). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that,  SCI's 
acquisition  of  Sentinel  Group,  Inc.. 
violated  section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45.  and 


section  7  of  the  Qayton  Act  as 
amended,  15  U.S.C.  la  In  the  relevant 
geographic  markets  of  Savannah. 
Georgia  and  its  immediate  environs; 
LaFayette,  Georgia,  and  its  immediate 
environs;  and  Hamilton  County, 
Tennessee,  and  Rossville  and  Fort 
Oglethorpe,  Georgia,  both  SCI  and 
Sentinel  own  funeral  establishments  and 
are  actual  competitors  In  the  provision 
of  funeral  services.  In  the  Savannah, 
Georgia  area.  Sentinel  is  the  largest  firm 
and  SCI  is  one  of  the  leading  firms  in  the 
provision  of  funeral  services.  In  the 
Hamilton  County,  Tennessee  and 
Rossville  and  Fort  Oglethorpe,  Georgia 
area.  Sentinel  and  SCI  are  the  two 
largest  firms  in  the  provision  of  funeral 
services.  In  the  LaFayette,  Georgia  area, 
Sentinel  and  SCI  are  the  only  two 
providers  of  funeral  services. 

The  effects  of  the  acquisition  may 
have  been  to  substantially  lessen 
competition  in  the  following  ways, 
among  others:  (1)  By  eliminating  actual 
competition  between  SCI  and  Sentinel 
in  the  relevant  markets;  and  (2)  by 
significantly  enhancing  the  possibility  of 
collusion  or  interdependent  coordination 
among  the  remaining  firms  in  the 
relevant  markets  or  by  tending  to  create 
a  dominant  firm  in  the  relevant  markets. 
These  effects  increase  the  likelihood 
that  firms  have  increased  prices  and 
restricted  output  in  the  relevant  markets 
or  will  increase  prices  and  restrict 
output  both  in  the  near  future  and  in  the 
long  term. 

The  proposed  order  requires  SCI  to 
divest  one  funeral  establishment  in 
Savannah.  Georgia;  one  funeral 
establishment  in  LaFayette.  Georgia; 
and  three  funeral  establishments  in 
Chattanooga,  Tennessee  and  one  funeral 
establishment  in  Soddy  Daisy, 
Tennessee.  In  addition,  the  proposed 
order  requires  that,  for  a  period  of  ten 
(10)  years  after  the  order  becomes  final. 
SCI  shall  cease  and  desist  from 
acquiring  any  funeral  home  located 
within  the  area  extending  fifteen  (15) 
miles  outward  in  any  direction  from  the 
city  limits  of  Savannah,  LaFayette, 
Chattanooga  or  Soddy  Daisy  without  the 
prior  approval  of  the  Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  91-1B584  Filed  8-S-M;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

[Announcement  Numl>er  169] 

Project  Grants  for  Community  Based 
Organizations  Immunization  Program 

IntroductiDa 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
project  grant  funds  in  Fiscal  Year  1991 
to  develop  collaborative  efforts  with 
Community  Based  Organizations  (CBOs) 
to  enhance  the  consumer  demand  and 
service  delivery  of  vaccine. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Immunization  and  Iiifectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000.  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act  317(k)(3)  (42 
U.S.C.  247b(k)(3)).  as  amended. 
Regulations  governing  the 
implementation  of  this  legislation  are 
covered  under  42  CFR  part  51b,  subparts 
A  and  B. 

Eligible  Applicants 

Eligible  applicants  for  this  program 
are  the  official  public  health  agencies 
who  are  current  recipients  of  project 
grants  for  Preventive  Health  Services- 
Immunization.  Funds  will  be  focused 
where  the  problem  has  been 
demonstrated  to  be  most  severe. 
Eligibility  is  limited  to  programs 
targeting  high-risk,  underserved  inner- 
city  residents  in  metropolitan  areas  with 
populations  of  at  least  250,000  where 
preschool  children  are  experiencing  high 
incidence  rates  of  measles  and  other 
vaccine-preventable  diseases,  or  in 
which  immunization  coverage  in 
preschool  children  has  been  shown  to 
be  low.  Specific  criteria  for  eligibility 
include  a  city  or  county  or  other  urban 
population  with  either  documented 
incidence  of  measles  in  preschool 
children  (less  than  five  years  of  age)  of 
greater  than  or  equal  to  20  per  100,000 
over  the  last  five  years  (1986-1990  or 
similar  interval  updated  to  present),  or 
demonstrated  age-appropriate 
vaccination  coverage  of  less  than  50% 
for  all  recommended  vaccines  by  the 
second  birthday. 


Availability  of  Funds 

The  Centers  for  Disease  C 
(CDC)  is  making  available 
approximately  $400,000  in  Fi 
1991  to  supplement  two  imm 
program  grants. 

A  substantial  portion  of  th 
must  be  used  to  subcontract 
to  carry  out  activities  that  in 
working  with  CBOs  that  deli 
immunization  services  (e.g.. 
neighborhood  health  center  ( 
community  health  center)  an 
working  with  consumer  grou 
increase  the  demand  for  imn 
services  through  such  activit 
information  and  education  c 
and  community  outreach. 

Purpose 

The  purpose  of  the  CBO 
Demonstration  Program  is  to 
collaborative  effort  between 
departments  and  CBOs  to  er 
consumer  demand  and  servii 
of  vaccines. 

Program  Requirements 

CDC  staff  may  provide,  up 
technical  assistance  in  the  d 
and  implementation  of  the 
demonstrations. 

A.  Activities 

I'he  recipients  will  select  i 
profit  CBOs  which  are  capal 
conducting  such  a  project.  Si 
are  many  different  types  of  C 
potential  projects  may  vary  ^ 
be  considered,  a  CBO  must  1 
experience  with  and  be  able 
demonstrate  successful  man 
health  programs  (including  s 
delivery  of  health  services  ii 
geographic  communities  or  c 
defined  segments  of  commui 
able  to  target  families  with  p 
age  children  who  are  inadeq 
vaccinated,  and  be  located  v 
municipal  area  of  250.000  or 
populatioa  in  which  there  ha 
increased  incidence  of  meas! 
1986  among  children  aged  5  ; 
leas,  or  where  age-appropria 
coverage  is  50%  or  less.  Two 
types  of  programs  may  be  pr 
project  designed  to  increase 
of  immunization  services  in  i 
public  health  clinic  (e.g.,  city 
well-child  clinic  maternal  ai 
health  clinic  WIC  clinic)  (Oj 
and  a  program  designed  to  ir 
level  of  immunization  service 
within  a  community  (i.e.,  pro 
directly  by  the  CBO  such  aa 
neighborhood  or  community 
center)  (Option  B).  A  third  p< 
(Op'ion  C)  is  a  proposal  that 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

[Announcement  Numl>er  169] 

Pro)ect  Grants  for  Community  Based 
Organizations  Immunization  Program 

Introductioa 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
project  grant  funds  in  Fiscal  Year  1991 
to  develop  collaborative  e^orts  with 
Community  Based  Organizations  (CBOs) 
to  enhance  the  consumer  demand  and 
service  delivery  of  vaccine. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000.  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act  317(k)(3)  (42 
U.S.C.  247b(k)(3)).  as  amended. 
Regulations  governing  the 
implementation  of  this  legislation  are 
covered  under  42  CFR  part  51b,  subparts 
A  and  B. 

Eligible  Applicants 

Eligible  applicants  for  this  program 
are  the  official  public  health  agencies 
who  are  current  recipients  of  project 
grants  for  Preventive  Health  Services- 
Immunization.  Funds  will  be  focused 
where  the  problem  has  been 
demonstrated  to  be  most  severe. 
Eligibility  is  limited  to  programs 
targeting  high-risk,  underserved  inner- 
city  residents  in  metropolitan  areas  with 
populations  of  at  least  250.000  where 
preschool  children  are  experiencing  high 
incidence  rates  of  measles  and  other 
vaccine-preventable  diseases,  or  in 
which  immunization  coverage  in 
preschool  children  has  been  shown  to 
be  low.  Specific  criteria  for  eligibility 
include  a  city  or  county  or  other  urban  ' 
population  with  either  documented 
incidence  of  measles  in  preschool 
children  (less  than  five  years  of  age)  of 
greater  than  or  equal  to  20  per  100.000 
over  the  last  five  years  (1986-1990  or 
similar  interval  updated  to  present),  or 
demonstrated  age-appropriate 
vaccination  coverage  of  less  than  50% 
for  all  recommended  vaccines  by  the 
second  birthday. 


Availability  of  Funds 

The  Centers  for  Disease  Control 
(CDC)  is  making  available 
approximately  $400,000  in  Fiscal  Year 
1991  to  supplement  two  immunization 
program  grants. 

A  substantial  portion  of  these  funds 
must  be  used  to  subcontract  with  CBOs 
to  carry  out  activities  that  include,  (1) 
working  with  CBOs  that  deliver 
immunization  services  (e.g., 
neighborhood  health  center  or 
commimity  health  center)  and,  (2) 
working  with  consumer  groups  to 
increase  the  demand  for  immunization 
services  through  such  activities  as 
information  and  education  campaigns 
and  conununity  outreach. 

Purpose 

The  purpose  of  the  CBO 
Demonstration  Program  is  to  develop  a 
collaborative  effort  between  health 
departments  and  CBOs  to  enhance  the 
consumer  demand  and  service  delivery 
of  vaccines. 

Program  Requirements 

CDC  staff  may  provide,  upon  request, 
technical  assistance  in  the  development 
and  implementation  of  the 
demonstrations. 

A.  Activities 

llie  recipients  will  select  up  to  2  non- 
profit CBOs  which  are  capable  of 
conducting  such  a  project.  Since  there 
are  many  different  types  of  CBOs, 
potential  projects  may  vary  widely.  To 
be  considered,  a  CBO  must  have  prior 
experience  with  and  be  able  to 
demonstrate  successful  management  of 
health  programs  (including  successful 
delivery  of  health  services  in  defined 
geographic  communities  or  clearly 
defined  segments  of  communities),  be 
able  to  target  families  with  preschool- 
age  children  who  are  inadequately 
vaccinated,  and  be  located  within  a 
municipal  area  of  250,000  or  greater 
populatioe  in  which  there  has  been  an 
increased  incidence  of  measles  since 
1986  among  children  aged  5  years  or 
less,  or  where  age-appropriate  vaccine 
coverage  is  50%  or  less.  Two  general 
types  of  programs  may  be  proposed:  a 
project  designed  to  increase  utilization 
of  immunization  services  in  an  existing 
public  health  clinic  (e.g.,  city  or  county 
well-child  clinic  maternal  and  child 
health  clinic  WIC  clinic)  (Option  A). 
and  a  program  designed  to  increase  the 
level  of  inununization  services  provided 
within  a  community  (i.e..  provided    . 
directly  by  the  CBO  such  as  a 
neighborhood  or  conununity  health 
center]  (Option  B).  A  third  possibility 
(Option  C)  is  a  proposal  that  combines 


elements  of  Options  A  and  B.  A 
proposal  that  is  limited  to  Option  A, 
increasing  utilization  of  existing  services 
for  immunization,  must  Include 
assurances  that  those  services  will  be 
able  to  acconunodate  the  additional 
number  of  children  seeking  vaccination. 
All  proposed  actions/activities  should 
be  described  in  sufficient  detail  to 
indicate  how  they  will  ultimately 
improve  coverage. 

Under  either  option,  the  proposal 
should  be  structured  around  specific 
measurable  program  objectives,  a 
clearly  outlined  timetable  and  a  specific 
plan  for  evaluating  the  program's 
effectiveness. 

Proposals  may  include  but  are  not 
limited  to  the  following: 

1.  Option  A  (Increasing  demand  for 
vaccinations) 

a.  Working  with  health  service  clinics, 
providers,  etc.  to  increase  demand  for 
immunization  services  by  informing 
them  of  community  attitudes  towards 
health  services  and  the  major  difficulties 
which  the  highrisk  population(s)  face  in 
obtaining  comprehensive  health  care. 

b.  Providing  commimity  health 
education  about  the  importance  of  age- 
appropriate  immunizations  (via,  e.g., 
mass  media,  targeted  media). 

c.  Utilizing  existing  community 
outreach  mechanisms  to  encourage 
families  to  make  and  keep  vaccination 
appointments. 

d.  Building  support  systems  within 
neighborhoods  to  make  it  easier  for 
families  to  make  clinic  visits  (e.g., 
helping  with  transportation,  diild  care). 

e.  Using  home  visitors  to  find  children 
who  need  vaccinations. 

f.  Linking  with  neighborhood/ 
community  services  and/or  beneficiary 
programs  for  referral  of  preschool-age 
children  to  health  providers. 

2.  Option  B  (Increasing  vaccination 
serices) 

a.  Woilcing  with  CBOs  that  operate 
community  health  centers  to  implement 
the  clinic  immunization  practices. 

b.  Opening  satellite  immunization 
clinics  in  part  of  the  intervention  area 
which  is  underserved. 

c.  Developing  end  distributing  or 
broadcasting  messages  on  the 
importance,  safety  and  efficacy  of 
inmiunizations. 

3.  Option  C  (Increasing  demand  and 
level  of  services  by  combining  elements 
of  Options  A  and  B). 

B.  Evaluation  Methodology 

A  detailed  and  specific  plan  for 
evaluating  the  program  and  measuring 
its  effect  upon  vaccination  rates  for  pre- 
school children  (less  than  or  equal  to  24 
months  of  age)  must  be  included  in  the 
proposal. 


Program  effectiveness  may  be 
assessed  through  several  mean  , 
including  but  not  limited  to-. 

1.  Process  Mea8iu>es 

a.  Doses  of  vaccine  administered 
before  and  during  the  intervention 
program  to  perschool-age  children  in  the 
target  pofmlatioiL 

b.  Increases  in  the  numbers  of 
preschool-age  patients  seeking 
vaccinations  from  commuity  clinics  and 
other  vaccine  providers. 

c.  Changes  in  clinics  pohdes  for 
vaccination  (use  of  standing  orders, 
"fast-track"  vaccination  services,  etc) 
and  the  effect  on  reducing  waiting  times 
and  other  barriers  to  service  delivery. 

2.  Direct  Assessment 

a.  Projects  may  wish  to  collaborate 
with  schools  of  public  health  to  develop 
and  implement  plans  for  program 
evaluation. 

b.  Systematic  pre-  and  post-project 
assessment  audits  of  clinic  medical 
charts  and  vaccination  records  for 
missed  opportunities,  appropriate 
observance  of  contraindications  artd 
timeliness  of  vaccinations. 

c.  Pre-  and  post-project  assessment  of 
vaccination  related  knowledge,  attitudes 
and  practices  among  target  community 
residents  or  persons  attending 
community  health  care  providers. 

d.  Pre-  and  post-project  assessment  of 
vaccine  provider  knowledge,  attitudes 
and  practices  regarding  vaccination. 

e.  Pre-and  post-project  survejrs  of  the 
target  community  for  vaccine  coverage 
levels. 

f.  llie  assessment  plan  included  in  the 
proposal  must  include  community  clinic 
record  audits  along  with  at  least  one 
other  formal  assessment,  and  at  least 
two  process  measures. 

Evaluatioo  Criteria 

Applicants  wiU  be  evaluated  on  an 
individual  basis  according  to  the 
following  criteria: 

A.  The  applicant's  understanding  of 
the  purpose  of  the  program,  the 
appropriateness  and  feasibility  of  the 
project  and  the  potential  for  positive 
impact  of  the  project  on  meeting  the 
stated  goals  of  the  program.  (10  points) 

B.  The  extent  to  which  background 
information  and  other  data  demonstrate 
that  the  applicant  has  existing  links  with 
the  community  and  has  been  previously 
successful  in  reaching  high-risk 
population(s];  the  appropriate 
organizational  structure;  administrative 
support;  and  accessibility  to 
immunization  records  of  the  target 
population.  (10  points) 
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C.  The  degree  to  which  long-  and 
short-term  objectives  are  consistent 
with  the  purpose  of  the  demonstration 
project  and  are  realistic,  specific, 
•neasurable.  and  Ume-phased.  (10 
points) 

D.  The  quality  of  the  plan  of  operation 
for  conducting  and  monitoring  proposed 
activities  and  the  degree  to  which  the 
plan  specifies  the  what.  who.  where, 
how.  and  the  timing  for  start  and 
completion  of  each  activity.  (25  points) 

E.  The  degree  to  which  the  evaluation 
plan  will  be  able  to  measure 
achievement  of  each  objective  and  the 
quality  of  the  methods  and  instruments 
to  be  used.  (25  points) 

F.  The  extent  to  which  methods  and 
strategies  proposed  are  flnanctally 
feasible  and  transferable  to  other  states 
or  counties.  (10  points) 

G.  The  extent  to  which  qualified  and 
experienced  personnel  are  available  to 
carry  out  the  proposed  activities  of  the 
project.  (10  points) 

In  addition,  consideration  will  be 
given  to  the  extent  to  which  the  budget 
request  is  clearly  explained,  adequately 
justified,  reasonable,  consistent  with  the 
intended  use  of  funds,  and  the  extent  to 
which  the  applicant  is  contributing  its 
own  resources  to  childhood 
inununization  activities. 

Executive  Order  12372  Review 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs.  E.0. 12372  sets  up  a  system 
for  state  and  local  government  review  of 
proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  A  current  SPOC  list  is  included 
in  the  application  kit.  On  or  before 
September  28. 1991.  the  SPOC  should 
send  any  state  process 
recommendations  to:  Edwin  L  Dixon. 
Grants  Management  Officer.  Centers  for 
Disease  Control.  255  East  Paces  Ferry 
Road  NE..  room  300.  Atlama,  GA  30305. 
ATTN:  Eddie  L  Wilder.  CDC  does  not 
guarantee  to  "accommodate  or  explain" 
for  state  process  recommendations  it 
receives  after  September  28, 1991. 

Catalog  of  Fedefal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  DtMnestic 
AssUtance  Number  is  93.268,  Preventive 
Health  Services-Immunization. 


Other  Requirements 

Data  collection  initiated  under  this 
grant  has  been  approved  by  the  Office 
of  Management  and  Budget  under 
number  0920-0106,  Title:  "Preventive 
Health  and  Health  Services  Grant 
Reporting  Requirements,"  expiration 
date  September  30. 1991.  (A  request  for 
extension  of  this  information  collection 
is  currently  in  process.) 

Applicatioo  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  (form  PHS  5161-1)  must  be 
submitted  to  Edwin  L  Dixon.  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road  NE.. 
room  300.  Atlanta.  GA  30305,  on  or 
before  August  23, 1991. 

A.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  to  submit  to  the 
independent  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  proof 
of  timely  mailing.) 

B.  Late  Applications:  Late 
applications  will  not  be  considered  in 
the  current  funding  cycle  and  will  be 
returned  to  the  applicant 

Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package  and  business 
management  technical  assistance  may 
be  obtained  from  Eddie  L  Wilder. 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  255  East  Paces  Ferry  Road  NE.. 
room  300.  Atlanta.  GA  30305.  (404)  842- 
6640  or  FTS  238-6640. 

Programmatic  technical  assistance 
may  be  obtained  from  Rick  Nelson. 
Program  Services  Branch  and  Gail  King. 
Surveillance  Investigations  and 
Research  Branch.  Division  of 
Immunization.  National  Center  for 
Prevention  Services.  Centers  for  Disease 
Control,  Atlanta,  GA  30333,  (404)  639- 
1284  or  FTS  236-1284. 

Please  refer  to  Announcement  168 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-O01-00474-0)  or 
Healthy  People  2000  (Summary  Report 


Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  DC  20402-9325  (Telephone 
(202j  783-J238J. 

Dated:  July  31, 1991. 
Robert  L  Fostar, 

Acting  Director.  Office  of  Program  Support 
Centers  for  Disease  Control. 
(PR  Doc.  91-18553  Filed  8-5-91;  8:45  am) 
BflJJNQ  COOE  4iao-1»-M 


Public  Health  Service 

National  Toxicoiogy  Program;  Caii  for 
Public  Comments,  Che.Tilcals 
Proposed  for  Eighth  Annual  Report  on 
Carcinogens 

Background 

The  National  Toxicology  Program 
(NTP)  requests  comments  on  actions 
which  the  Program  plans  to  take  with 
regard  to  the  Eighth  Annual  Report  on 
Carcinogens.  The  report  is  a 
Congressionally-mandated  Hsting  of 
certain  carcinogens  and  its  preparation 
is  delegated  to  the  National  Toxicology 
Program  by  the  Secretary,  Department 
of  Health  and  Human  Services.  The 
pertinent  provision  of  Public  Law  95-622 
requires  an  Annual  Report  which 
contains  "a  list  of  all  substances  (i) 
which  either  are  known  to  be 
carcinogens  or  may  reasonably  be 
anticipated  to  be  carcinogens  and  (ii)  to 
which  a  significant  number  of  persons 
residing  in  the  United  States  are 
exposed  .  .  ."  The  law  also  states  that 
the  reports  should  provide  available 
information  on  the  nature  of  exposures, 
the  estimated  number  of  persons 
exposed  and  the  extent  to  which  the 
implementation  of  Federal  regulations 
decreases  the  risk  of  public  health  from 
exposure  to  these  chemicals. 

The  proposed  new  entries  for  the 
Eighth  Report  have  undergone  a 
multiphased  peer  review  process 
involving  a  variety  of  Federal  research 
and  regulatory  agencies.  All  evidence  of 
carcinogenicity  of  the  proposed  new 
entries  was  peer  reviewed  by  scientists 
of  either  the  International  Agency  for 
Research  on  Cancer  (lARC)  or  the 
Technical  Reports  Review 
Subcommittee  of  the  NTP  Board  of 
Scientific  Counselors  before  the 
chemicals  were  considered  for  selection. 
All  data  relevant  to  the  criteria  for 
inclusion  of  candidate  substances  in  the 
Annual  Report  have  been  evaluated  by 
the  two  scientific  review  committees 
which  develop  the  list  of  proposed 
additions  to  these  reports.  This  notice  is 
being  published  to  provide  for 
appropriate  public  comment  to 


supplement  these  selection 
processes. 

Proposed  Actions 

In  the  Eighth  Annual  Rep 
Carcinogens,  the  National ' 
Program  is  proposing  the  &> 
substances  to  the  existing  1 
substances  "reasonably  an 
be  carcinogens."  These  che 
listed  in  the  Appendix  with 
Chemical  Abstract  Service 

Appendix.— SuBSTANC 


CASNnn 

95-6»-2 

P<»iloro-0-to4uidin« 

1165-93-3 

42397-64-8 

1.  6-DtnitropyTen« . 

42397-65-9 

1,8-Dinitropyrefie... 

2475-45-8 

Disperse  Blue  1 

110-OO-B 

Furan „.. 

7496-Oa-e 

R-Nitrochrysene 

5522-43-0 

1-Nitropyreoe 

57835-92-4 

4-NttropyTene „.. 

[PR  Doc.  91-18627  Filed  8-5-91 
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DEPARTMENT  OF  THE  INI 

Bureau  of  Land  Managem 
IOR-014-00-6334-12:  01-299 

Emergency  Closure  of  Put 
Oregon  i  j 

July  26, 1991. 

agency:  Bureau  of  Land  Mi 

Interior. 

action:  Notice. 

summary:  Notice  is  hereby 
effective  immediately  the  p 
legally  described  below  are 
seasonally  to  any  pubhc  ao 

The  Salt  Caves,  located  on  tl 
(river  left,  River  Mile  211.7)  of  I 
Klamath  River,  T.  41  S.,  R.  6  E.. 
SWy4NW%SWy4.  The  closure 
caves  and  extending  25  feet  in 
entrances. 

This  closure  will  be  in  eff 
26.  to  September  15. 1991.  T 
seasonal  closure  will  be  in  i 
through  September  15  annm 
completion  of  the  Klamath  1 
Resource  Area  RMP.  The  or 
to  the  closure  would  be  for  i 
authorized  administrative  u 
emergency  needs. 

The  closure  is  intended  tc 
maternity  colony  of  the  Tow 
eared  bat  during  its  normal 
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(Summary  Report; 


Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Govenunent  Printing  Office, 
Washington.  DC  20402-9325  (Telephone 
(202j  783-J238). 

Dated:  July  31, 1991. 
Robert  L  Fostar. 

Acting  Director.  Office  of  Program  Support 
Centers  for  Disease  Control. 
[FR  Doc.  91-18553  Filed  8-5-91;  8:45  am] 
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Public  Health  Service 

National  Toxicology  Program;  Cali  for 
Public  Comments,  Chemicals 
Proposed  for  Eighth  Annual  Report  on 
Carcinogens 

Background 

The  National  Toxicology  Program 
(NTP)  requests  comments  on  actions 
which  the  Program  plans  to  take  with 
regard  to  the  Eighth  Annual  Report  on 
Carcinogens.  The  report  is  a 
Congressionally-mandated  Hsting  of 
certain  carcinogens  and  its  preparation 
is  delegated  to  the  National  Toxicology 
Program  by  the  Secretary,  Department 
of  Health  and  Human  Services.  The 
pertinent  provision  of  Public  Law  95-622 
requires  an  Aimual  Report  which 
contains  "a  list  of  all  substances  (i) 
which  either  are  known  to  be 
carcinogens  or  may  reasonably  be 
anticipated  to  be  carcinogens  and  (ii)  to 
which  a  significant  number  of  persons 
residing  in  the  United  States  are 
exposed  .  .  ."  The  law  also  states  that 
the  reports  should  provide  available 
information  on  the  nature  of  exposures, 
the  estimated  number  of  persons 
exposed  and  the  extent  to  which  the 
implementation  of  Federal  regulations 
decreases  the  risk  of  public  health  from 
exposure  to  these  chemicals. 

The  proposed  new  entries  for  the 
Eighth  Report  have  undergone  a 
multiphased  peer  review  process 
involving  a  variety  of  Federal  research 
and  regulatory  agencies.  All  evidence  of 
carcinogenicity  of  the  proposed  new 
entries  was  peer  reviewed  by  scientists 
of  either  the  International  Agency  for 
Research  on  Cancer  (lARC)  or  the 
Technical  Reports  Review 
Subcommittee  of  the  NTP  Board  of 
Scientific  Counselors  before  the 
chemicals  were  considered  for  selection. 
All  data  relevant  to  the  criteria  for 
inclusion  of  candidate  substances  in  the 
Annual  Report  have  been  evaluated  by 
the  two  scientific  review  committees 
which  develop  the  list  of  proposed 
additions  to  these  reports.  This  notice  is 
being  published  to  provide  for 
appropriate  public  comment  to 


supplement  these  selection  and  review 
processes. 

Proposed  Acdbns 

In  the  Eighth  Annual  Report  on 
Carcinogens,  the  National  Toxicology 
Program  is  proposing  the  addition  of  8 
substances  to  the  existing  listing  of 
substances  "reasonably  anticipated  to 
be  carcinogens."  These  chemicals  are 
listed  in  the  Appendix  with  their 
Chemical  Abstract  Services  (CAS) 


Registry  numbers  and  references.  The 
Program  seeks  pubhc  comment  on  this 
action,  including  information  and  data 
pertaining  to  these  substances.  There 
are  no  substances  proposed  for  addition 
to  the  list  of  substances  known  to  be 
carcinogens. 

Submission  of  Comments  on  the  Eighth 
Annual  Report 

Comments  on  the  actions  proposed  for 
the  Eighth  Annual  Report  on 


Carcinogens  will  be  accepted  for  a 
period  of  45  days  from  date  of 
publication  of  this  announcement  in  the 
Federal  Register.  Comments  should  be 
sent  to  the  National  Toxicology  Program 
Public  Information  Office,  MD  32-04, 
P.O.  Box  12233,  Research  Triangle  Park. 
NC  27709. 
Kenneth  Olden, 
Director. 


Appendix.— Substances  Proposed  for  the  Eighth  Annual  Report  on  Carcinogens  Reasonably  Anticipateo  to  be 

Carcinogens 


CASNoa 


95-69-2 

1165-93-3 

42397-64-8 

42397-65-9 

2475-45-8 

110-00-9 

7496-02-8 

5522-43-0 

57835-92-4 


Substance 


p<»iloro-o-tohji<Jine  and  Its  hydrochlofide  salt . 


1 ,  e-Dinitropyrene . 
1,8-Dinitropyrene... 

Oisperee  Blue  1 

Furan „. 

6-Nitrochrysene. 

1-Ni1ropyrone 

4-NttropyTeoe _.. 


NTP 
lacMcal 


166 


290 

402 


lARCVoL 


48(1900) 

46(1989) 
46(1980) 
48(1000) 


46(1080) 
46(1080) 
46(1080) 


[FR  Doc.  91-18627  Filed  8-5-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[OR-014-00-e334-12;  01-299] 

Emergency  Closure  of  Public  Lands; 
Oregon  1 1 

July  26, 1991. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
effective  immediately  the  public  lands 
legally  described  below  are  closed 
seasonally  to  any  pubhc  access: 

The  Salt  Caves,  located  on  the  south  bank 
(river  left,  River  Mile  211.7)  of  the  upper 
Klamath  River,  T.  41  S.,  R.  6  E.,  W.M.,  Sec.  8: 
SWy4NWV4SWy4.  The  closure  applies  to  the 
caves  and  extending  25  feet  in  front  of  the 
entrances. 

This  closure  will  be  in  effect  from  July 
28,  to  September  15, 1991.  Thereafter  the 
seasonal  closure  will  be  in  effect  May  1 
through  September  15  annually  until 
completion  of  the  Klamath  Falls 
Resource  Area  RMP.  The  only  exception 
to  the  closure  would  be  for  special 
authorized  administrative  use  and    . 
emergency  needs. 

The  closure  is  intended  to  protect  a 
maternity  colony  of  the  Toyvnsend's  big- 
eared  bat  during  its  normal  birthing  and 


brood-rearing  period.  Townsend's  big- 
eared  bat  is  currently  listed  as  a 
Category  2  Candidate  species.  This 
listing  identifies  those  species  which  are 
being  considered  for  addition  to  the  list 
of  endangered  or  threatened  wildlife 
under  the  Endangered  Species  Act. 
While  Category  2  species  do  not  receive 
the  protection  of  listed  species,  it  is  the 
Bureau  of  Land  Management's  policy  to 
manage  its  lands  in  a  manner  which 
may  prevent  listing  this  species  as 
threatened  or  endangered. 

The  authority  for  this  closure  is  43 
CFR  8364.1  and  any  person  who  violates 
this  closure  notice  may  be  subject  to  a 
maximum  fine  of  $1,000  and/or 
imprisonment  not  to  exceed  12  months 
in  accordance  with  43  CFR  8360.0-7. 

POR  FURTHER  INFORMATION  CONTACT: 

Gayle  Sitter.  Klamath  Falls  Resource 

Area,  2795  Anderson  Ave.,  Bldg.  25, 

Klamath  Falls,  Oregon  97003, 

(Telephone  (503)  883-6916). 

A.  BanoD  Bail, 

Area  Manager. 

(FR  Doc.  91-18565  Filed  8-5-«l;  8:45  am] 
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[WY-920-01-4120-14] 

Powder  River  Regional  Coal  Team; 
Meeting 

agency:  Bureau  of  Land  Management 
Interior. 


ACTION:  Powder  River  Regional  Coal 
Team  Activities:  announcement  of 
public  meeting. 

summary:  The  Powder  River  Regional 
Coal  Team  (RCT)  will  hold  a  public 
meeting  on  September  6, 1991  for  the 
following  purposes:  (1)  Review  the 
approved  Leasing  by  Application  (LBA) 
guidelines,  (2)  review  pending  coal 
apphcations  in  the  Powder  River  Coal 
Region,  (3)  discuss  decertification  of  the 
Powder  River  Coal  region. 

dates:  The  RCT  will  meet  at  9  a.m. 
MDT  on  September  6. 1991  at  the 
Holiday  Inn,  Cheyenne.  WY  82007.  The 
meeting  is  open  to  the  pubhc. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hohday  Inn.  204  West  Fox  Farm 
Road,  in  the  Shoshone  Room,  Cheyenne, 
Wyoming  82007,  telephone  (307)  63ft- 
4466.  Attendees  of  this  meeting  may 
wish  to  make  their  personal  room 
reservations  from  a  block  of  rooms 
which  has  been  set  aside  until  two 
weeks  prior  to  the  meeting. 

FOR  further  information  CONTACT: 

Eugene  A.  Jonart,  Wyoming  State  Office, 
Attn:  (925),  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003,  telephone  (307)  775- 
6250,  or  (FTS)  329-6250. 

supplcmcntary  information:  One 

purpose  of  the  meeting  is  to  review  the 
guidelines  as  recommended  by  the  RCT 
in  1990  and  approved  by  the  Director  of 
the  Bureau  of  Land  Management  (BLM). 
The  RCT  will  also  discuss  the  Wyoming 
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BLM's  project  management  strategy  for 
handling  the  coal  lease  application 
backlog  in  the  Powder  River  Basin.  The 
backlog  consists  of  the  following  five  (5) 
Lease  by  Applications  (LBAs):  Jacob's 
Ranch  (WYW117924).  West  Black 
Thunder  (WYW118907).  North  Antelope 
(WYW119554).  Rochelle  (WYW119555). 
and  West  Rocky  Butte  (WYW122586). 
Public  Notification  of  each  of  the  above 
pending  applications,  in  accordance 
with  the  Powder  River  Operational 
Guidelines,  was  printed  in  the  Federal 
Register,  on  either  June  13, 1990  or 
January  18, 1991.  Most  of  the  pending 
applications  have  been  applied  for  in 
order  to  maintain  existing  mining 
operations.  Because  of  the  amount  of 
coal  in  several  tracts,  however,  the  RCT 
(in  accordance  with  the  Guidelines),  will 
consider  the  possibility  of  new  mine 
starts  in  the  region:  The  West  Black 
Thunder  Trace  could  be  a  possible  new 
mine  start  although  it  was  applied  for 
by  the  Thunder  Basin  Coal  Company  as 
a  maintenance  tract  and  the  West 
Rocky  Butte  Tract,  which  would  require 
a  new  mine  start.  Generally,  a  coal  lease 
application  filed  under  the  LBA  portion 
of  the  regulations  (43  CFR  part  3425)  can 
be  processed  to  the  lease  sale  stage  by 
BLM  within  one  and  a  half  and  two 
years,  depending  on  informational  and 
environmental  study  requirements. 

The  RCT  will  also  review  their 
recommendation  to  decertify.  The  basis 
for  a  recertification  recommendation 
will  include  current  market  conditions, 
current  level  of  interest,  regional 
environmental  and  socioeconomic 
concerns,  and  public  input 

If  the  RCT  does  not  recommend 
recertification,  they  may  make 
recommendations  on  any  or  all  of  the 
pending  applications  for  a  coal  lease. 
The  meeting  will  also  serve  as  a  forum 
for  public  discussion  on  Federal  coal 
management  issues  of  regional  concern. 
Any  party  interested  in  providing  input 
about  the  need  for  regional  leasing  may 
do  so  in  wniting  to  the  State  Director 
(925).  Wyoming  SUte  Office,  Bureau  of 
Land  Management  P.O.  Box  1828, 
Cheyenne,  WY  82003  by  August  16. 1991. 
or  by  addressing  the  RCT  with  his/her 
concern  at  the  meeting  on  September  6, 
1991.  Public  input  opportunities  will  be 
provided  on  all  agenda  items  during  the 
meeting.  The  proposed  agenda  for  this 
meeting  is  as  follows: 

1.  Introductions. 

2.  Approval  of  Minutes  of  April  3, 1990 
RCT  meeting  Regional  Coal  Team 
Meeting. 

3.  RCT  Coal  Leasing-by- Application 
Operational  Guidelines. 

4.  Regional  Coal  Activity  Status, 
a.  Ciurent  Production. 


b.  Preference  Right  Lease 
Applications  (PRLA). 

c.  Exchanges — Bull  Mountain; 
Texaco — DeSmet 

d.  Coal  Lease  Modification(s). 
— East  Black  Thunder  Modification 

(WYW2313-5  MM  Tons). 

e.  Pending  LBA  Applications. 
—Jacob's  Ranch  LBA  (WYW117924-132 

MM  Tons)— Kerr-McGee. 
—West  Black  Thunder  LBA  (WYW8907- 

450  MM  Tons) — Thunder  Basin  Coal 

Company. 
-North  Antelope  LBA  (WYW119554- 

120  MM  Tons)— Powder  River  Coal 

Company. 
—Rochelle  LBA  (WYW119555-150  MM 

Tons) — Powder  River  Coal  Company. 
—West  Rocky  Butte  LBA  (WYW122586- 

50  MM  Tons) — Northwestern 

Resources. 

5.  Review  of  Market  Conditions. 

6.  RCT  Activity  Planning 
Recommendations. 

a.  Recommendation  on  continuation 
of  decertification. 

b.  Review  and  recommendation(s)  on 
pending  lease  applications. 

7.  Other  Regional  Issues. 

8.  Adjourn. 

Public  discussion  opportunities  will  be 
provided  on  all  agenda  items. 
F.  William  Eikenbeiry, 
Associate  State  Director. 
[PR  Doc.  91-18554  Filed  8-5-^;  8:45  am] 
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Bureau  of  Reclamation 

Soutti  Delta  Water  Managenwnt 
Program,  Sacramento— San  Joaquin 
Delta,  California 

agency:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Reopen  comment  period;  DES 
90-20. 

summary:  The  Bureau  of  Reclamation 
(Reclamation)  and  the  California 
Department  of  Water  Resources  (DWR) 
are  reopening  the  pubhc  comment 
period  for  the  Draft  Environmental 
Impact  Report/Draft  Environmental 
Impact  Statement  (DEIR/DEIS)  for  the 
South  Delta  Water  Management 
Program  (DES  90-20).  The  DEIR/DEIS 
was  filed  with  the  Environmental 
Protection  Agency  on  July  30, 1990.  The 
public  comment  period  was  previously 
extended  to  March  15, 1991,  in  the 
Federal  Register,  Vol.  56,  No.  9,  January 
14, 1991.  The  public  comment  period 
was  reopened  to  June  30, 1991,  in  the 
Federal  Register,  Vol.  56,  No.  9,  April  26, 
1991. 


DATES:  The  conunent  period  is  reopened 
to  September  30, 1991. 
ADDRESSES:  Copies  of  the  DEIR/DEIS 
may  be  requested  from  DWR  or 
Reclamation's  Mid-Pacific  Regional 
Office  at  the  following  addresses: 

•  Department  of  Water  Resources. 
Division  of  Planning.  1416  Ninth 
Street.  P.O.  Box  942836,  Sacramento, 
CA  9423^-0001,  telephone:  (916)  445- 
9371. 

•  Regional  Director,  Bureau  of 
Reclamation,  Mid-Atlantic  Regional 
Office,  2800  Cottage  Way,  Attention: 
MP-750,  Sacramento,  CA  95825-1898, 
telephone:  (916)  978-5130. 

Copies  of  the  DEIR/DEIS  are 
available  for  inspection  at  the  addresses 
above,  at  libraries  in  California,  and 
also  at  the  following  locations: 

•  Office  of  the  Commissioner,  Bureau  of 
Reclamation,  Technical  Liaison 
Division,  1849  C  Street  NW,  room 
7456.  Washington.  DC  20240, 
telephone:  (202)  208-4662. 

•  Denver  Office,  Bureau  of 
Reclamation.  Library,  room  167, 
Building  67.  Denver  Federal  Center, 
Denver  Colorado  80225,  telephone: 
(303)  236-6963. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Bachmann  (Chief,  South  Delta 
Management  Section,  Department  of 
Water  Resources).  (916)  324-4751: 
Douglas  Kieinsmith.  (Project 
Environmental  Specialist  Bureau  of 
Reclamation.  Mid-Pacific  Region),  (916) 
978-5121;  or  Dr.  Wayne  Deason 
(Manager.  Environmental  Services  Staff. 
Bureau  of  Reclamation.  Denver  Federal 
Center),  (303)  236-9336. 
SUPPLEMENTARY  INFORMATION:  DWR 
informed  Reclamation  on  June  27, 1991. 
that  DWR  had  extended  the  comment 
period  to  September  30. 1991,  to  allow 
more  time  for  the  public  to  review  and 
comment  on  the  DEIR/DEIS. 

Dated:  July  26. 1991. 
Margaret  W.  Sibley, 

Assistant  Commissioner.  Administration. 
|FR  Doc.  91-18551  Filed  8-S-91:  8:45  am) 
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Hsh  and  Wildlife  Service 

Availability  of  a  Draft  Revised 
Recovery  Plan  for  the  Aleutian  Canada 
Goose  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  of  a  draft  revised  Aleutian 


Canada  Goose  Recovery  Pla 
review.  This  species  nests  ii 
winters  in  Oregon  and  Calif 
Service  solicits  review  and  < 
from  the  public  on  this  draft 
plan. 

DATES:  Comments  from  all  L 
parties  on  the  draft  recoverj 
be  considered  by  the  Servici 
on  or  before  September  16, 1 
ADDRESSES:  Persons  wishinj 
the  draft  revised  recovery  pi 
obtain  a  copy  by  contacting 
Supervisor,  Ecological  Servi 
Anchorage  Field  Office,  U.S 
Wildlife  Service.  605  W.  4th 
room  62,  Anchorage,  Alaska 
Dr.  Andrew  F.  Robinson,  Jr., 
Wildlife  Enhancement,  U.S. 
Wildlife  Service,  911  NW.  11 
Portland.  Oregon  97232-4181 
comments  and  materials  she 
addressed  to  Mr.  Brian  Andi 
above  Anchorage,  Alaska  ai 
Comments  and  materials  re( 
available  for  public  inspecti 
appointment  during  normal 
hours  at  either  the  above  Ar 
Alaska  or  Porland,  Oregon  e 

FOR  FURTHER  INFORMATION  ( 

Mr.  Brian  Andersen  at  the  a 
Anchorage,  Alaska  address 
907/271-2888  or  FTS  86a-28< 
SUPPLEMENTARY  INFORMATK 

Background 

Restoring  endangered  or  t 
animals  and  plants  to  the  pc 
they  are  again  secure  self-si 
members  of  their  ecosystem 
primary  goal  of  the  U.S.  Fish 
Wildlife  Service's  endanger) 
program.  To  help  guide  the  i 
effort,  the  Service  is  workinj 
recovery  plans  for  most  of  tl 
species  native  to  the  United 
Service  also  periodically  re\ 
approved  recovery  plans  to 
new  information  and  any  ch 
status.  Recovery  plans  desci 
considered  necessary  for  th« 
conservation  of  the  species, 
criteria  for  the  recovery  levt 
downlisting  or  deUsting  thei 
estimate  time  and  cost  for  ir 
the  recovery  measures  need 
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DATES:  The  conunent  period  is  reopened 
to  September  30. 1991. 
ADDRESSES:  Copies  of  the  DEIR/DEIS 
may  be  requested  from  DWR  or 
Reclamation's  Mid-Pacific  Regional 
Office  at  the  following  addresses: 

•  Department  of  Water  Resources. 
Division  of  Planning.  1416  Ninth 
Street.  P.O.  Box  942836,  Sacramento. 
CA  94236-0001.  telephone:  (916)  445- 
9371. 

•  Regional  Director,  Bureau  of 
Reclamation,  Mid-Atlantic  Regional 
Office,  2800  Cottage  Way,  Attention: 
MP-750,  Sacramento,  CA  95825-1898, 
telephone:  (916)  978-5130. 

Copies  of  the  DEIR/DEIS  are 
available  for  inspection  at  the  addresses 
above,  at  libraries  in  California,  and 
also  at  the  following  locations; 

•  Office  of  the  Conunissioner,  Bureau  of 
Reclamation,  Technical  Liaison 
Division.  1849  C  Street  NW.  room 
7456.  Washington.  DC  20240. 
telephone:  (202)  208-4662. 

•  Denver  Office,  Bureau  of 
Reclamation.  Library,  room  167, 
Building  67,  Denver  Federal  Center. 
Denver  Colorado  80225,  telephone: 
(303)  236-6963. 

FOR  FURTHER  INFORMATION  CONTACT 
Fred  Bachmann  (Chief,  South  Delta 
Management  Section.  Department  of 
Water  Resources).  (916)  324-4751: 
Douglas  Kleinsmith.  (Project 
Environmental  Specialist,  Bureau  of 
Reclamation,  Mid-Pacific  Region),  (916) 
978-5121;  or  Dr.  Wayne  Deason 
(Manager,  Environmental  Services  Staff. 
Bureau  of  Reclamation,  Denver  Federal 
Center).  (303)  236-9336. 
SUPPLEMENTARY  INFORMATION:  DWR 
informed  Reclamation  on  June  27, 1991, 
that  DWR  had  extended  the  comment 
period  to  September  30, 1991,  to  allow 
more  time  for  the  public  to  review  and 
comment  on  the  DEIR/DEIS. 

Dated:  July  26, 1991. 
Margaret  W.  Sibley, 

Assistant  Commissioner.  Administration. 
[FR  Doc.  91-18551  FUed  S-&-91:  8.45  am) 
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FIsli  and  Wildlife  Service 

Availability  of  a  Draft  Revised 
Recovery  Plan  for  the  Aleutian  Canada 
Goose  for  Review  and  Comment 

AQENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  of  a  draft  revised  Aleutian 


Canada  Goose  Recovery  Plan  for  public 
review.  This  species  nests  in  Alaska  and 
winters  in  Oregon  and  California.  The 
Service  solicits  review  and  comments 
from  the  public  on  this  draft  revised 
plan. 

DATES:  Comments  from  all  interested 
parties  on  the  draft  recovery  plan  will 
be  considered  by  the  Service  if  received 
on  or  before  September  16, 1991. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  revised  recovery  plan  may 
obtain  a  copy  by  contacting  the  Field 
Supervisor.  Ecological  Services 
Anchorage  Field  Office,  U.S.  Fish  and 
Wildlife  Service.  605  W.  4th  Avenue, 
room  62,  Anchorage,  Alaska  99501,  or 
Dr.  Andrew  F.  Robinson,  Jr..  Fish  and 
Wildlife  Enhancement,  U.S.  Fish  and 
Wildlife  Service,  911  NW.  11th.  Avenue. 
Portland,  Oregon  97232-4181.  Written 
comments  and  materials  should  be 
addressed  to  Mr.  Brian  Anderson  at  the 
above  Anchorage,  Alaska  address. 
Comments  and  materials  received  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  either  the  above  Anchorage, 
Alaska  or  Porland,  Oregon  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brian  Anderson  at  the  above 
Anchorage,  Alaska  address  (telephone 
907/271-2888  or  FTS  66^2888). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States.  The 
Service  also  periodically  revises 
approved  recovery  plans  to  incorporate 
new  information  and  any  change  in 
status.  Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(ACT),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  hsted  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportimity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 


during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  Aleutian  Canada  goose  [Branta 
canadensis  leucopareia)  nests  on 
islands  of  the  Alaska  Peninsula  and 
Aleutian  Archipelago.  The  species 
winters  in  coastal  Oregon  and  the 
Central  Valley  of  California.  Aleutian 
Canada  geese  were  originally  listed  as 
endangered  in  1967.  Two  major  threats 
are  responsible  for  the  decline  of  this 
species:  Predation  of  nesting  geese  and 
their  young  on  many  of  the  breeding 
islands  by  introduced  exotic  foxes  and 
hunting  on  the  wintering  grounds. 
Recovery  efforts  have  included  hunting 
closures,  and  the  reestablishment  of 
Aleutian  geese  on  former  breeding 
islands  following  the  removal  of 
introduced  fox.  These  efforts  have  been 
successful  in  bringing  the  Aleutian 
goose  population  up  from  approximately 
800  birds  in  1975  to  over  6.000  birds  in 
1990.  EffecUve  January  11, 1991.  the 
Aleutian  goose  was  reclassified  from 
endangered  to  the  less  critical 
threatened  status  (55  FR  51106). 

The  Aleutian  Canada  Goose  Recovery 
Plan  is  being  revised  for  the  first  time 
since  1982.  Revisions  to  the  plan  places 
a  new  emphasis  on  restoring  remnant 
breeding  populations  in  the  Central 
Aleutians  and  Semidi  Islands,  securing 
migration  and  wintering  habitat  in 
California  and  Oregon,  and  updating  the 
original  objects  and  tasks.  Several 
public  and  private  entities  are 
cooperating  in  the  Aleutian  Canada 
goose  recovery  program,  including  the 
California  Department  of  Fish  and 
Came,  Oregon  Department  of  Fish  and 
Game,  and  the  East  Bay  Municipal 
Utihty  District. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
will  be  considered  prior  to  approval  of 
the  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  July  30. 1991. 
Rowan  W.  Gould, 
Acting  Regional  Director. 
[FR  Doc.  91-18629  Filed  ft-«-91;  8:45  am) 
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National  Parle  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  July  25, 
1991.  Pursuant  to  {  60.13  of  36  CFR  part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Paiic 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  August  21. 1991. 
Carol  D.  Shall, 
Chief  of  Registration.  National  Register. 

CALIFORNIA 

Humboldt  County 

Trinidad  Head  Light  Station  (Light  Stations 
of  California  MPS),  Trinidad  Head. 
Trinidad  vicinity.  91001098 

Marin  County 

Point  Bonita  Light  Station  (Light  Stations  of 
California  MPS).  Point  Bonita.  Sausalito. 
91001099 

Point  Reyes  Light  Station  (Light  Stations  of 
California  MPS),  Point  Reyes  National 
Seashore.  Point  Reyes  vicinity.  91001100 

Mendodno  County 

Point  Cabrillo  Light  Station  (Light  Stations  of 
California  MPS).  453O0  Lighthouse  Rd., 
Caspar  vicinity.  91001092 

Monterey  County 

Point  Sur  Light  Station  (Light  Stations  of 
California  MPS).  Morro  Rock  on  Point  Sur. 
0.5  mi.  w  of  CA  1.  Big  Sur  vicinity.  91001097 

San  Frandaco  County 

Yerba  Buena  Island  Lighthouse  (Light 
Stations  of  California  MPS),  Verba  Buena 
Island.  San  Francisco  vicinity.  91001090 

Son  Luis  Obispo  County 

Piedras  Biancas  Light  Station  (Light  Stations 
of  California  MPS).  CA  1  on  Point  Piedras 
Biancas.  San  Simeon  vicinity.  91001095 

San  Luis  Obispo  Light  Station  (Light  Stations 
of  California  MPS).  Point  San  Luis.  Avila 
Beach  vicinity,  01001093 

San  Mateo  County 

Point  Montara  Light  Station  (Light  Stations 
of  California  MPS),  Jet  of  16th  St  and  CA 
1,  Montara  vicinity.  91001094 

Ventura  County 

Anacapa  Island  Light  Station  (Light  Stations 
of  California  MPS),  Anacapa  Island. 
Channel  Islands  National  Park.  Oxnard 
vicinity,  91001101 

FLORIDA 

Escambia  County 

King—Hooton  House,  512— S14  N.  Seventh 
Ave..  Pensacola.  91001090 


Federal 


GUAM 
Guain  County 

Faha  Massacro  Site.  Off  Rt.  4.  S  of  Pigua  R.. 
Merizo  vincinty.  91001091 

IOWA 

Henry  County 

Budde — Singer  Building  (Mount  Pleasant 

MPS).  110  N.  Main.  Mount  Pleasant. 

91001112 
City  Hall  (Mount  Pleasant  MPS).  220  W. 

Monroe.  Mount  Pieasant  91001120 
First  Sational  Bank  (Mount  Pleasant  MPS). 

101  S.  Jefferson.  Mount  Pleasant.  91001116 
Henry  County  Savings  Bank  (Mount  Pleasant 

MPS).  100  S.  Main.  Mount  Pleasant. 

91001116 
Louisa  Building  (Mount  Pleasant  MPS).  120  S. 

Main.  Mount  Pleasant  91001117 
Masonic  Temple  Theater  (Mount  Pleasant 

MPS).  115  N.  Main.  Mount  Pleasant 

91001119 
iV/os.'ers  Building  (Mount  Pleasant  MPS).  221 

W.  Monroe.  Mount  Pieasant  91001121 
McCandless  Building  (Mount  Pleasant  MPS). 

115  W.  Monroe.  Mount  Pleasant  91001111 
National  State  Bank  (Mount  Pleasant  MPS). 

101  W.  Monroe.  Mount  Pleasant  91001115 
Timmerman — Burd  Building  (Mount  Pleasant 

MPS).  118  S.  Main.  Mount  Pleasant 

91001113 
Union  Block  (Mount  Pleasant  MPS).  109-113 

W.  Monroe.  Mount  Pleasant  91001110 
Zuhn  Building  (Mount  Pleasant  MPS).  201  E. 

Monroe.  Mount  Pleasant  91001114 

KANSAS 
Rooks  County 

Thomas  Bam.  NE  of  Woodston,  near 
Osborne  Co.  line.  Woodston  vicinity. 
91001104 

Sedgtivick  County 

Hypatia  House.  1215  N.  Broadway.  Wichita. 
91001105 

KENTUCKY 

Nelson  County 

Kelley.  John  S..  House.  306  S.  Fifth  St.. 
BardstowTV.  91001103 

MISSISSIPPI 

Pike  County 

Tanglewood.  Co.  Rd.  468. 1  mi.  N  of  MS  48. 
Magnolia  vicinity.  91001102 

TENNESSEE 

And<3f8on  County 

Brannon.  Luther.  House  (Oak  Ridge  MPS). 

151  Oak  Ridge  Tpk..  Oak  Ridge.  91001108 
fanes.  /.  B.  Houce  (Oak  Ridge  MPS).  Old 

Edgemoor  Rd.  between  Bethel  Valley  Rd. 

and  Melton  Hill  Lake.  Oak  Ridge.  91001107 
Oak  Ridge  Historic  District  (Oak  Ridge 

MPS).  Roughly  bounded  by  East  Dr..  W. 

Outer  Dr..  Louisiana  and  Tennessee  Aves.. 

Oak  Ridge.  91001109 
Woodland— Scarboro  Historic  District  (Oak 

Ridge  MPS).  Roughly  bounded  by  Rutgers 

Ave..  Lafayette  Dr..  Benedict  Wilburforce 

and  Illinois  Aves..  Oak  Ridge.  91001106 


VIRGINIA 
Hanover  County 

Hanover  Meeting  House.  Address  Restricted. 
Mechanicsville  vicinity.  91001089 

[FR  Doc.  91-18555  Filed  8-5-91;  8:45  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

lEx  Parte  No.  290  (Sul>-No.  4)1 

Railroad  Cost  Recovery  Procedures- 
Productivity  Adjustment 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  action.. 

SUMMARY:  The  Commission  is  proposing 
to  adopt  a  1989  value  for  productivity 
change  and  incoiporate  that  value,  along 
with  previously  calculated  data,  into  a 
1982-1989  (eight-year)  averaging  period. 
Estimated  average  productivity  growth 
for  1989  is  1.060.  Estimated  annual 
productivity  for  the  1982-1989  period  is 
1.046  or  4.6  percent.  Addition  of  1989 
data  will  lengthen  the  averaging  period 
and  provide  a  more  stable  base  for 
productivity  measurement.  The 
productivity  adjustment  is  used  to  adjust 
the  quarterly  Rail  Cost  Adjustment 
Factor  for  productivity  improvements. 
DATES:  Comments  are  due  August  26, 
1991.  Replies  are  due  September  10, 
1991. 

ADOHESSES:  Send  original  and  10  copies 
of  comments  to:  Office  of  the  Secretary. 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Bono,  (202)  275-7354,  Robert 
C.  Hasek,  (202)  275-0938,  (TDD  for 
hearing  impaired  (202)  275-17211. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to 
Dynamic  Concepts,  Inc.,  room  2229. 
Interstate  Commerce  Commission 
Building,  Washington  DC  20423,  or 
telephone  (202)  289^357/4359. 
Assistance  for  the  hearing  impaired  is 
available  through  TDD  Services  at  (202) 
275-1721  or  by  pickup  from  Dynamic 
Concepts,  Inc.,  room  2229  at  Commission 
Headquarters. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

Authority:  49  U.S.C.  10321. 10707a,  5  U.S.C. 
553. 

Decided:  July  29. 1991. 
By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Emmett  Commissioners  Simmons. 


Phillips,  and  McDonald.  Chairman  Philbin  did 

not  participate  in  the  disposition  of  thii 

proceeding. 

Sidney  L  Strickland.  Jr.. 

Secretary. 

(FR  Doc.  91-18811  Filed  8-5-91;  8:45  am| 

BILUNG  COOE  TOSS-OI-M 

(Finance  Docket  Na  31907] 

Georgia  Pacific  Corp. — Continuance  In 
Control  Exemption — Arkansas 
Louisiana  &  Mississippi  Railroad  Co. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343  the  continuance  in 
control  by  Georgia  Pacific  Corporation 
(01*)  of  Arkansas  Louisiana  & 
Mississippi  Railroad  Company  (AL&M) 
when  it  becomes  a  rail  common  carrier, 
subject  to  standard  labor  protective 
conditions.  GP  has  six  short-line  Class 
III  rail  carrier  subsidiaries,  which  are  for 
the  most  part  non-contiguous:  (1) 
Ashley.  Drew  &  Northern  Railway 
(AD&N),  which  connects  with  AL&M  at 
Crossett  (none  of  GP's  other  rail 
subsidiaries  connects  with  that  line):  (2) 
Fordyce  &  Princeton  Railroad  (F&P).  at 
Fordyce,  AR,  which  holds  trackage 
rights  over  the  AD&N  and  interchanges 
with  AL&M  at  Crossett:  (3)  Amador 
Central  Railroad,  at  Martell,  CA:  (4) 
Chattahoochee  Industrial  Railroad,  at 
Cedar  Springs,  GA:  (5)  Gloster  Southern 
Railroad,  at  Gloster  and  Columbia,  MS: 
and  (6)  Old  Augusta  Railroad,  at  New 
Augusta.  MS. 

This  transaction  is  related  to  the 
notice  of  exemption  in  Finance  Docket 
No.  31906,  Arkansas  Louisiana  & 
Mississippi  Railroad  Company — 
Acquisition  and  Operation  Exemption — 
Arkansas  and  Louisiana  Missouri 
Railway  Company. 

DATES:  This  exemption  will  be  effective 
on  September  5, 1991.  Petitions  to 
reopen  must  be  filed  by  September  25, 
1991. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31907  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 
and 

(2)  Petitioner's  representative:  D. 
Eugenia  Langan.  Shea  &  Gardner,  1800 
Massachusetts  Ave.,  NW.. 
Washington,  DC  20038. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  H.  Dettmar,  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721.) 


SUPPLEMENTARY  INFORMATIOli 

Additional  information  is  con' 
the  Committion's  decision.  T( 
a  copy  of  tjie  full  decision,  wr 
or  picii  up  in  person  from:  Dyi 
Concepts,  Inc.,  room  2229.  Int( 
Commerce  Commission,  Was) 
DC  20423.  Telephone:  (202)  28 
4359.  [Assistance  for  the  heari 
impaired  is  available  through 
services  (202)  27S-1721.] 

Decided  July  28, 1991. 

By  the  Commission.  Chairman  1 
Chairman  Emmett  Commissioner 
Phillips,  and  McDonald. 

Sidney  L  StiickUnd,  {r^ 

Secretary. 

[FR  Doc.  91-18612  Filed  8-5-91;  8: 
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NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUI 
HOUSING 

Meeting  Announcement 

AGENCY:  National  Commissioi 
Severely  Distressed  PubHc  Ho 

action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with 
Federal  Advisory  Committee  i 
Law  92-463,  as  amended,  the  1 
Commission  on  Severely  Disti 
Public  Housing  annotmces  a  f< 
meeting  of  the  Commission. 

DATES:  Monday,  August  12.  M 
a.m.  to  3  p.m. 

■  ADDRESSES:  Public  Hearing. 
Independent  Square,  2455  So. 
Andrews,  Los  Angeles,  CA  90 

Full  Commission  meeting  at 
Regency  Hotel,  4  p.m.  to  6  p.m 
Westin  Bonaventure  Hotel.  Lo 
CA  90071. 

FOR  FtiRTHBR  INFORMATION  CC 

Carmelita  Pratt  Administrati> 
The  National  Commission  on ; 
Distressed  Public  Housing,  IK 
NW.,  room  7121.  Washington. 
(202)  275-0933. 

TYPE  OF  MEETINO:  Open. 

Due  to  scheduling  diHicultie 
notice  could  not  be  published 
prior  to  this  meeting  as  requirt 
Federal  Advisory  Committee  t 

CarmeliU  R.  Pratt 

Adwinistrative  Officer. 

[FR  Doc  91-MSOl  Filed  S-^-Ol;  Ay 
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Chairman  Philbin,  Vice 
imissioners  Simmons. 


Phillips,  and  McDonald.  Chairman  Philliin  did 

not  participate  in  the  disposition  of  thii 

proceeding. 

Sidney  L.  Strickland.  |r.. 

Secretary. 

(FR  Doc.  91-18811  Filed  8-5-91;  8:45  amj 

BILUNG  CODE  7O3S-01-M 

[Finance  Docket  No.  31907] 

Georgia  Pacific  Corp. — Continuance  In 
Control  Exemption — Arkansas 
Louisiana  A  Mississippi  Railroad  Co. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343  the  continuance  in 
control  by  Georgia  Pacific  Corporation 
(CI')  of  Arkansas  Louisiana  & 
Mississippi  Railroad  Company  (AL&M) 
when  it  becomes  a  rail  common  carrier, 
subject  to  standard  labor  protective 
conditions.  GP  has  six  short-line  Class 
HI  rail  carrier  subsidiaries,  which  are  for 
the  most  pari  non-contiguous:  (1) 
Ashley.  Drew  &  Northern  Railway 
(AD&N).  which  connects  with  AL&M  at 
Crossetf  (none  of  GP's  other  rail 
subsidiaries  connects  with  that  line):  (2) 
Fordyce  &  Princeton  Railroad  (F&P).  at 
Fordyce.  AR,  which  holds  trackage 
rights  over  the  AD&N  and  interchanges 
with  AL&M  at  Crossett:  (3)  Amador 
Central  Railroad,  at  Martell.  CA:  (4) 
Chattahoochee  Industrial  Railroad,  at 
Cedar  Springs.  GA:  (5)  Gloster  Southern 
Railroad,  at  Gloster  and  Columbia.  MS; 
and  (6)  Old  Augusta  Railroad,  at  New 
Augusta.  MS. 

This  transaction  is  related  to  the 
notice  of  exemption  in  Finance  Docket 
No.  31906.  Arkansas  Louisiana  & 
Mississippi  Railroad  Company — 
Acquisition  and  Operation  Exemption — 
Arkansas  and  Louisiana  Missouri 
Railway  Company. 

DATES:  This  exemption  will  be  effective 
on  September  5. 1991.  Petitions  to 
reopen  must  be  filed  by  September  25. 
1991. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31907  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423. 
and 

(2)  Petitioner's  representative:  D. 
Eugenia  Langan.  Shea  &  Gardner,  1800 
Massachusetts  Ave.,  NW., 
Washington.  DC  20038. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  H.  Dettmar.  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721.) 


SUPPLEMENTARY  INFOnMUTKM: 

Additional  information  is  contained  in 
the  Commitsion's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  picic  up  in  person  from:  Dynamic 
Concepts.  Inc.,  room  2229.  Interstate 
Commerce  Commission,  Washington. 
DC  20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  27S-1721.] 

Decided  July  29. 1991. 

By  the  Commission.  Chairman  I%ilbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald. 

Sidney  L  StiickUnd,  }r.. 

Secretary. 

[FR  Doc.  91-18612  Filed  8-5-91;  8:45  am] 

BILUNS  CODE  mS-01-M 


NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUBLIC 
HOUSING 

Meeting  Announcement 

agency:  National  Commission  on 
Severely  Distressed  Pubhc  Housitig. 

action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  annoimces  a  forthcoming 
meeting  of  the  Commission. 

DATES:  Monday.  August  12. 1991. 9«) 
a.m.  to  3  p.m. 

ADDRESSES:  Public  Hearing. 
Independent  Square,  2455  So.  Saint 
Andrews,  Los  Angeles,  CA  90018. 

Full  Commission  meeting  at  Hyatt 
Regency  Hotel,  4  p.m.  to  6  p.m..  The 
Wesdn  Bonaventure  Hotel,  Los  Angeles, 
CA  90071. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carmelita  Pratt.  Administradve  Officer. 
The  National  Commission  on  Severely 
Distressed  Public  Housing.  1100  L  Street, 
NW.,  room  7121.  Washington.  DC  20005 
(202)  275-6933. 

TYPE  Of  MEETING:  Open. 

Due  to  scheduling  di^culties.  this 
notice  could  not  be  published  15  days 
prior  to  this  meeting  as  required  by 
Federal  Advisory  Committee  Act 

Cann^U  R.  Pntt 

Adminiatrative  Officer. 

(FR  Doc  91-1«S01  FUmI  6^6-01;  Mb  ma\ 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 
Arts. 

ACTION:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Redaction  Act  (44  U.S.C 
chapter  35). 

DATES:  Comments  on  this  information 
collection  mttst  be  submitted  by 
September  5. 1991. 

ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
726  )ackson  Place.  NW.,  room  3002, 
Washington,  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mr.  Murray  R.  Welsh. 
National  Endowment  for  the  Arts, 
Administrative  Services  Division,  room 
203, 1100  Pennsylvania  Avenue,  NW., 
Washington.  DC  20506;  (202-662-5401). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Murray  R.  Welsh.  National 
Endowment  for  the  Arts.  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  The 

Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  Information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  vrill  be  required  or 
asked  to  report  (4)  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  Ttiis  entry  is 
not  subject  to  44  U.S.C.  3504(h). 
Title:  NEA  Museum  Program  FY  1983-04 

Guidelines. 
Frequency  of  CoHection:  One-time. 
Respondents:  Individuals  or  households; 
State  and  local  governments;  Non- 
proflt  institutions. 
Use:  Federal  aid  is  provided  in  the  hxm 
of  grants  for  arts  and  education 
oriented  projects.  Guideline 
instructions  and  appbcatioos  elicit 
relevant  information  from  applicants 
who  apply  under  specific  Mosetun 
Program  categories.  This  informatioo 


is  necessary  for  s  thorough  and  fair 
consideration  of  competing  proposals 
in  the  peer  panel  review  process. 

Estimated  Number  of  Respondents:  703. 

A  verage  Burden  Hours  per  Response: 
20. 

Total  Estimated  Burden:  21.620. 

Murray  R.  Welsh, 

Director,  Administrative  Serricm  DivisJon 

National  Endowment  for  the  Arts. 

(FR  Doc  91-18564  Filed  8-5-01;  8:45  am) 

SHOJNa  CODE  7S>7-Ot-M 


Challenge/ Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
giv»)  that  a  meeting  of  the  Challenge/ 
Advancement  Advisory  Panel  (Dance 
Challenge  ID  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
August  21, 1991  &om  9  cun-5:30  p.nL  in 
room  714  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW^ 
Washington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  0  ajn.-10  ajn.  and 
4:30  pjn.-5;30  p.m  The  topics  will  be 
welcoming  remarics,  overview  of 
Challenge  III.  and  policy  discussion. 

The  remaining  portion  of  this  meeting 
from  10  a.m.-4:30  pjn.  is  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  of  the  Arts  and  die 
Humanities  Act  of  1965.  as  amended. 
including  information  ^ven  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1991,  this  session  will  be  dosed  to  the 
public  pursuant  to  subsection  (c)(4),  (6) 
and  (9](B)  of  section  552b  of  tide  5, 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereot 
of  sdvisory  panels  whidi  are  open  to  the 
publia 

Members  of  the  public  attending  an 
open  session  of  s  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
8  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  partxapatioo  wili 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  fnU- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compUence  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  8  disability,  please  contact  the 
Office  of  Special  Constituencies, 
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National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506.  202/682-5532. 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
(FR  Doc.  91-18571  Filed  8-5-«l;  8:45  am] 

B4UJNQ  CODE  7537-01-11 

Dance  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (General  Services  to  the 
Field  Section)  to  the  National  Council  on 
the  Arts  will  be  held  on  August  26-27, 
1991  from  9  a.m.-7  p.m.  and  August  28 
from  9  a.m.-5  p.m.  in  room  M-07  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  28  from  2:30 
p.m.-5  p.m.  The  topic  will  be  policy 
discussion. 

The  remaining  portions  of  this  meeting 
on  August  26-27  from  9  a.m.-7  p.m.  and 
August  28  from  9  a.m.-2:30  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  reconunendation  on 
applications  for  fmancial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1991,  these  sessions  will  be  closed  to  the 
public  pursuant  to  subsection  (c)(4).  (6) 
and  (9)(B)  of  section  552b  of  Title  5. 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 


O^ice  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 
Yvonne  M.  Sabine. 

Director,  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 

(PR  Doc.  91-18572  Filed  8-5-91;  8:45  am] 

BtUJNO  CODE  rS37-0t-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Applications  Received  Under 
the  Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-641. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
title  45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  conunents.  or  views 
with  respect  to  these  permit  applications 
by  September  6, 1991.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  627, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  E.  Myers  at  the  above  address 
or  (202)  357-7817. 

SUPPLEMENTARY  INFORMATION:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 


animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest 

The  applications  received  are  as 
follows: 

1.  Applicant 

Mahlon  C.  Kennicutt  n,  Geochemical 
and  Environmental  Research.  Texas 
A&M  University,  College  Station. 
Texas  77845. 

Activity  for  Which  Permit  Requested 

Enter  Specially  Protected  Area.  The 
applicant  is  conducting  research  on  the 
effects  of  an  oil  spill  in  Arthur  Harbor 
near  Palmer  Station,  Antarctica.  He 
requests  permission  to  enter  Litchfield 
Island  Specially  Protected  Area  to 
collect  sediments  and  other  samples 
(fishes,  limpets). 

Location 

Antarctic  Peninsula  area.  Antarctica. 

Dates 

lanuary  1992-June  1992. 

2.  Applicant 

J.  Robie  Vestal,  Department  of  Biology, 
University  of  Cincinnati,  Cinciimati, 
Ohio  45221. 

Activity  for  Which  Permit  Requested 

Enter  Site  of  Special  ScientiHc 
Interest  The  applicant  is  conducting 
research  on  rocks  containing 
cryptoendolithic  microbiota.  He  requests 
permission  to  enter  Linnaeus  Terrace 
Site  of  Special  ScientiHc  Interest  to 
collect  rock  samples. 

Location 

Linnaeus  Terrace.  Victoria  Land, 
Antarctica. 

Dates 

December  1991— February  1993. 
Charles  E.  Myers, 

Permit  Office,  Division  of  Polar  Programs. 
[FR  Do&  91-18592  Filed  8-5-91:  8:45  am] 

BHUNQCOOC  75SS-01-M 


NUCLEAR  REGULATORY 

COMMISSION 

■•?..' 

[Docket  Na  50-219] 

GPU  Nuclear  Corp^  Jersey  Central 
Power  &  Light  Co;  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission)  is 


considering  issuance  of  an  a 
to  Facility  Operating  Licens< 
16  issued  to  GPU  Nuclear  Cc 
et  al.  (the  licensee),  for  oper( 
Oyster  Creek  Nuclear  Geoei 
Station,  located  in  Ocean  Cc 
Jersey. 

&ivirofuiientaI  Asaessment 

Identification  of  Proposed  A 

The  proposed  amendment 
revise  the  Technical  Specific 
Section  3.4  to  incorporate  th( 
5a46  loss-of-coolant  accider 
that  is  the  basis  for  the  Aver 
Linear  Heat  Generation  Rate 
limit  provided  in  Technical  S 
section  3.10  "Core  LimiU".  T 
Conditions  for  Operation  ani 
be  changed  as  appropriate. 

The  proposed  amendment 
accordance  with  GPU  Nucle^ 
Corporation's  application  da 
14. 1990,  as  supplemented  Ju 

Need  for  the  Proposed  Actio 

The  proposed  changes  to  t 
Operating  License  are  neede 
the  reduction  of  the  APLHGI 
when  a  redundant  Core  Spre 
out  of  service  would  ensure  : 
criteria  are  met  for  each  act! 
statement  of  the  applicable  I 
Condition  for  Operation  (LO 

Environmental  Impacts  ofth 
Action 

The  Commission  has  comf: 
evaluation  of  the  proposed  rt 
the  Technical  Specification  3 
incorporate  the  10  CFR  50.46 
coolant  accident  analysis  th{ 
basis  for  the  APLHGR  limit  \ 
Technical  Specification  secti 
"Core  Limits." 

Based  on  its  review,  the  O 
concludes  that  the  proposed 
acceptable.  The  NRC  staff  ht 
determined  that  the  proposec 
do  not  alter  any  hiitial  c«idil 
assumed  for  the  design  basis 
previously  evaluated  nor  cha 
operation  of  safety  systems  « 
mitigate  the  design  basis  aoc 

The  proposed  changes  do  i 
the  probability  or  conaequen^ 
accidents.  No  changes  are  be 
the  types  of  any  effluents  the 
released  offsite,  and  there  is 
significant  increase  in  the  all 
individual  or  cumulative  occi 
radiation  exposure.  Accordiii 
Commission  concludes  that  ti 
proposed  action  would  result 
significant  radiological  envin 
impact 
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95-541),  has 
ns  that  implement 
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animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest 

The  applications  received  are  as 
follows: 

1.  Applicant 

Mahlon  C.  Kennicutt  n,  Geochemical 
and  Environmental  Research.  Texas 
A&M  University,  College  Station. 
Texas  77845. 

Activity  for  Which  Perwit  Requested 

Enter  Specially  Protected  Area.  The 
applicant  is  conducting  research  on  the 
effects  of  an  oil  spill  in  Arthur  Harbor 
near  Palmer  Station,  Antarctica.  He 
requests  permission  to  enter  Litchfield 
Island  Specially  Protected  Area  to 
collect  sediments  and  other  samples 
(fishes,  limpets). 

Location 

Antarctic  Peninsula  area,  Antarctica. 

Dates 

January  1992-Iune  1992. 

2.  Applicant 

I.  Robie  Vestal,  Department  of  Biology, 
University  of  Cincinnati,  Cincinnati. 
Ohio  45221. 

Activity  for  Which  Permit  Requested 

Enter  Site  of  Special  ScientiHc 
Interest  The  applicant  is  conducting 
research  on  rocks  containing 
cryptoendolithic  microbiota.  He  requests 
permission  to  enter  Linnaeus  Terrace 
Site  of  Special  Scientific  Interest  to 
collect  rock  samples. 

Location 

Linnaeus  Terrace,  Victoria  Land. 
Antarctica. 

Dates 

December  1991— February  1993. 
Charles  E.  Myera, 

Permit  Office,  Division  of  Polar  Programs. 
[FR  Doc  91-18592  Filed  8-5-91:  8:45  am] 
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(Docket  No.  50-219] 


GPU  Nudear  Corp^  Jersey  Central 
Power  ft  Light  Co;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission)  is 


considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
18  issued  to  GPU  Nuclear  Corpora bon. 
et  al.  (the  licensee),  for  operation  of  the 
Oyster  Creek  Nuclear  Generating 
Station,  located  in  Ocean  County,  New 
Jersey. 

Envirotunental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  Technical  Specification 
Section  3.4  to  Incorporate  the  10  CFR 
5a46  loss-of-coolant  accident  analysis 
that  is  the  basis  for  the  Average  Planar 
Linear  Heat  Generation  Rate  (APLHGR) 
limit  provided  in  Technical  Specification 
section  3.10  "Core  Limits".  The  Limiting 
Conditions  for  Operation  and  Bases  will 
be  changed  as  appropriate. 

The  proposed  amendment  is  in 
accordance  with  GPU  Nuclear 
Corporation's  application  dated  August 
14. 1990,  as  supplemented  June  18. 1991. 

Need  for  the  Proposed  Action 

The  proposed  changes  to  the  Facility 
Operating  License  are  needed  because 
the  reduction  of  the  APLHGR  limits 
when  a  redundant  Core  Spray  Loop  is 
out  of  service  would  ensure  10  CFR  50.46 
criteria  are  met  for  each  action 
statement  of  the  applicable  Limiting 
Condition  for  Operation  (LCO). 

Environmental  Impacts  of  the  Proposed 

Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  Technical  Specification  3.4  to 
incorporate  the  10  CFR  50.46  loss-of- 
coolant  accident  analysis  that  is  the 
basis  for  the  APLHGR  limit  provided  in 
Technical  Specification  section  3.10 
"Core  Limits." 

Based  on  its  review,  the  Commission 
concludes  that  the  proposed  changes  are 
acceptable.  The  NRC  staff  has 
determined  that  the  proposed  changes 
do  not  alter  any  initial  conditions 
assumed  for  the  design  basis  accidents 
previously  evaluated  nor  diange 
operation  of  safety  systems  utilized  to 
mitigate  the  design  basis  accidents. 

The  proposed  changes  do  not  increase 
the  probability  or  consequences  of 
accidents.  No  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  the 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact 


With  regard  to  potential 

nonradiological  impacts,  the  proposed 
changes  to  the  Tedinical  Specifications 
involve  components  in  the  plant  which 
are  k>cated  within  the  restricted  area  as 
defined  in  10  CFR  part  2a  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impacts.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  impacts  associated  with 
the  proposed  amendment 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concludes  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

Alternative  Use  of  Resources 

The  action  would  involve  no  use  of 
resources  not  previously  considered  in 
the  Fmal  Environmental  Statement  for 
the  Oyster  Creek  Nuclear  Generating 
Station  dated  December  1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment 

Based  upon  the  foregoing 
environmental  assessment  the  NRC 
staff  concludes  that  the  proposed  acti<Hi 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  14, 1990,  as 
revised  June  18, 1091.  which  are 
available  for  public  inq)ection  in  the 
Commission's  PubUc  Document  Room. 
the  Gelman  Building.  2120  L  Street  NW^ 
Washington.  DC  20S5S  and  at  the  local 
public  document  room  located  at  the 
Ocean  County  Library,  Reference 
Department.  101  Washington  Street 
Toms  River.  New  Jersey  08753. 

Dated  at  RodcviUe.  Maryiand  31st  day  of 
July.  1001. 

For  tlte  Nuclear  Regulatoiy  Commtsaiwi. 
John  F.  Stoli. 

Director.  Project  Dinctanle  /-A  Dhrithn  of 
Reactor  Projecta—l/U  Office  of  Nudear 
Reactor  Regulation. 
(PR  Doc.  01-18004  POwl  S.-V0I:  M6  am] 
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[Docks*  Nos.  S0-41S  and  SO-SK] 

Indiana  Michigan  Powar  Co^  Donald  C. 
Cook  Nuclear  Plant,  Units  1  and  2; 
Envlronroant  Aassasmant  and  Flnidtog 
of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  Exemption 
from  certain  requirements  of  10  CFR 
part  50.  appendix  E  to  Indiana  Michigan 
Power  Company  (the  licensee],  for 
operation  of  the  Donald  C.  Cook  Nudear 
Plant  Units  1  and  2.  located  in  Berrien 
County,  Michigan. 

Environmantal  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  scheduler 
requirements  of  appendix  £  to  10  CFR 
part  5a  On  May  24. 1091.  the  licensee 
requested  an  exemption  from  section 
IVJ='.3,  which  requu^s  that  each  licensee 
at  each  site  shall  exercise  with  oGEsite 
authorities  such  that  the  State  and  local 
government  emergency  plans  for  each 
operating  reactor  site  are  exerdsed 
biennially,  with  full  or  partial 
participation  by  State  and  local 
governments,  within  the  plume  exposure 
pathway  emeigency  planning  zone 
(EPZ). 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  Federal  Emergency 
Management  Agency  (FEMA)  has 
requested  that  the  State  of  Michigan  and 
the  licensee  reschedule  the  offsite 
participation  portion  of  the  annual 
emergency  prepcuedness  exercise  for 
D.C.  Cook.  Units  1  and  2  from  November 
1992  until  May  1993. 

The  current  schedule  requires  the 
State  of  Michigan  to  participate  In  one 
offsite  exerdse  one  yeer  and  in  three 
offsite  exercises  during  the  next  year. 
This  places  an  uneven  workload  on  the 
FEMA  Region  V  office  which  evaluates 
the  ofhite  aspects  of  the  exerdses. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  win  move 
the  State  and  Berrien  County 
participation  from  the  November  1992 
exercise  to  the  May  19S3  exerdse.  11m 
Novemt)er  1992  exerdse  would  then 
become  a  utility  only  exerdse. 

The  affected  local  jurisdiction,  Berrien 
County,  partidpates  in  both  the 
Palisades  and  Donald  C.  Cook  Nudear 
Plant  Radiological  Emergency 
Preparedness  (REP)  exercises.  TTie 
schedule  change  would  not  reduce  the 
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number  of  REP  exercise»  in  which 
Berrien  County  participates. 

Because  of  the  requested  change,  the 
licensee  for  D.C.  Cook  would  not  meet 
the  requirement  in  1992  that  "each 
licensee  at  each  site  shall  exercise  with 
offsite  authorities  *  *  *,"  however,  the 
State  of  Michigan  and  Berrien  County 
will  still  exercise  with  the  Palisades 
Nuclear  Plant  as  scheduled  and  would 
exercise  with  the  D.C.  Cook  licensee  in 
May  1993  approximately  six  months 
later  than  scheduled.  The  proposed 
exemption  is  temporary  and  is  fully 
supported  by  the  State  of  Michigan.  The 
NRC's  rating  of  licensee  performance 
during  previous  REPs  at  D.C  Cook  has 
been  high  and  there  is  reasonable 
assurance  that  adequate  protective 
measiu^s  can  and  will  be  taken  in  the 
event  of  a  radiological  emergency  at  the 
D.C.  Cook  Nuclear  Plant. 

Accordingly,  the  exemption  does  not 
appear  to  adversely  a^ect  either  the 
probability  or  the  consequences  of  an 
accident  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  o^site,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

With  regard  to  potential  non- 
radioiogical  impacts,  the  proposed 
exemption  does  not  affect  a  change  in 
the  installation  or  use  of  a  facility 
component  located  within  the  restricted 
area  as  defined  by  10  CFR  part  20.  tt 
does  not  affect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemptioa  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  increased  operational  burden 
on  FEMA  Region  V. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
In  the  Final  Environmental  Statement  for 
the  Donald  C.  Cook  Nuclear  Plant.  Units 
1  and  2.  dated  August  1973. 


Agencies  and  Persons  Consulted 

By  letter  dated  April  15. 1991.  the 
State  of  Michigan  documented  the  need 
of  FEMA  Region  V  Office  and  the 
support  of  FEMA  headquarters  for  the 
requested  exemption.  The  State  of 
Michigan  further  indicated  that  neither 
they  nor  the  affected  local  jurisdiction. 
Berrien  County,  objected  to  the 
proposed  schedule  change.  This 
information  was  considered  by  the  NRC 
in  the  evaluation  of  the  requested 
exemption. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  May  24. 1991.  with  the  State  of 
Michigan  letter  dated  April  15. 1991, 
attached.  These  letters  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room.  2120  L  Street, 
NW.,  Washingtion  DC.  and  at  the 
Maude  Preston  Palenske  Memorial 
Library.  500  Market  Street.  St  Joseph. 
Michigan  49085. 

Dated  at  RockviHe.  Maryland,  this  29th  day 
of  July  1991. 

For  the  Nuclear  Regulatory  Commissioa 
Timothy  C.  Colbuni. 
Acting  Director.  Project  Directorate  lll-t. 
Division  of  Reactor  Injects — ///,  /V,  V.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc  91-18605  Filed  8-5-91;  8:45  amj 
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[Docket  Nos.  40-6958  and  40-8981] 

Pattifinder  Mines  Corp.;  Final  Finding 
of  No  Significant  Impact  Regarding 
Termination  of  Source  Material 
License  SUA- 1539  Auttiorizlng  ttie 
Commericai  Operation  of  Rutti  In-Situ 
Leacti  Project.  Johnson  County,  WY 

AOEMCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  final  finding  of  no 
significant  impact 

1.  Proposed  Actioo 

The  proposed  administrative  action  is 
to  terminate  Source  Material  License 
SUA-1539. 

2.  Reasons  for  Final  Finding  of  No 
Significant  Impact 

An  environmental  assessment  was 
prepared  by  the  staff  at  the  U.S.  Nuclear 


Regulatory  Commission  (NRC).  Uranium 
Recovery  Field  Office,  Region  IV.  The 
environmental  assessment  performed  by 
the  Commission's  staff  evaluated 
potential  impact  on-site  and  off-site  due 
to  radiological  releases  that  may  occur 
during  the  course  of  the  Ruth  in-situ 
leach  project.  Based  on  the  review  of  the 
operational  data  and  the  Pathfinder 
Mines  Corporation's  application 
materials,  the  Commission  has 
determined  that  no  significant  impact 
will  result  from  operation  of  the  site. 
The  proposed  action  is  to  incorporate  all 
license  conditions  associated  with  the 
Ruth  in-situ  leach  project  into  the 
license  covering  the  North  Butte  in-situ 
leach  operations.  The  North  Butte 
Source  Material  License  SUA-1540  has 
been  amended  to  include  all  of  the  Ruth 
license  commitments.  Due  to  this  Source 
Material  License  SUA-1539  may  be 
terminated  without  any  significant 
impacts. 

In  consideration  of  this  situation,  the 
Director  of  the  Uranium  Recovery  Field 
Office,  in  accordance  with  10  CFR  51.35 
is  issuing  a  final  finding  of  no  significant 
impact.  Concurrent  with  this  finding,  the 
Commission's  Uranium  Recovery  Field 
Office  will  terminate  Source  Material 
License  SUA-1539. 

Dated  at  Denver.  Colorado,  this  26th  day  of 
July,  1991. 

For  the  Nuclear  Regulatory  Commission^ 
Ramoo  E.  HaU.  Director, 
Uranium  Recovery  Field  Office  Region  fV 
(FR  Doc.  91-18606  Filed  8-5-91;  8:45  am] 
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Advisoiy  Committee  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  34th 
meeting  on  August  27  (7  p.m.-O  p.m.),  26 
(8:30  a.m.-«  p.m.)  and  29  (8:30  a.m.-S 
p.m.),  1991,  room  P-110,  7920  Norfolk 
Avenue.  Bethesda,  MD.  The  entire 
meeting  will  be  open  to  the  public. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

A.  State  of  Nevada  to  present  a : 
summary  and  discussion  of  the  State's 
review  and  comments  on  DOE's  Site 
Characterization  Plan  and  related  Study 
Plans. 

B.  DOE  to  present  a  summary  and 
discussion  of  the  DOE  responses  to 
comments  by  EPA.  NRC  and  State  of 
Nevada  on  Yucca  Mountain  Site 
Characterization  Plan. 

C.  Presentation  by  the  NMSS  High 
Level  Waste  staff  on  the  results  of  the 
review  of  DOE'S  reponses  to  the  NRC 
staffs  Site  Characterization  Analysis. 


D.  Presentation  on  the  pro( 
program  for  High  Level  WasI 
involves  planned  rulemaking 
guidelines,  and  technical  pes 
support  of  the  High  Level  W; 
program. 

E.  Prepare  the  next  Prograi 
ACNW  activities  over  the  ne 
months. 

F.  Begin  deliberations  on  v 
technical  and  scientific  ques' 
necessary  to  make  a  determi 
adequate  technology  is  avail 
safely  store  high-level  radios 
wastes  (spent  fuel)  resulting 
nuclear  power  plant  operatic 
interim  basis  for  the  next  50 

.  G.  Review  the  NRC  staff's 
position  on  the  Working  Dra: 
U.S.  Environmental  Protectic 
High-Level  Waste  Disposal  £ 
and  a  revised  NRC  staff  pap( 
approach  for  dealing  with  un 
in  implementing  the  EPA  higl 
waste  standards. 

H.  Review  the  staffs  respc 
ACNW's  May  30. 1991.  repor 
alternative  approach  to  the  p 
section  of  the  containment  re 
in  40  CFR  part  191  ("The  Thr 
Approach"). 

I.  Discuss  Committee  activ 
meeting  agenda,  administrati 
organizational  matters,  as  ap 
Also,  discuss  matters  and  sp 
that  were  not  completed  duri 
meetings  as  time  and  availal 
information  permit. 

Procedures  for  the  conduct 
participation  in  ACNW  meet 
published  in  the  Federal  Regi 
June  6, 1988  (53  FR  20699).  In 
with  these  procedures,  oral  o 
statements  may  be  presentee 
members  of  the  public,  recon 
be  permitted  only  during  tho! 
of  the  meeting  when  a  transc 
kept  and  questions  may  be  a 
be  members  of  the  Committe 
consultants,  and  staff.  The  oi 
ACRS  is  providing  staff  supp 
ACNW.  Persons  desiring  to  r 
statements  should  notify  the 
Director  of  the  office  of  the  A 
in  advance  as  practical  so  th 
appropriate  arrangements  ca 
to  allow  the  necessary  time  c 
meeting  for  such  statements, 
motion  picture,  and  televisioi 
during  this  meeting  may  be  li 
selected  portions  of  the  meet 
determined  by  the  ACNW  CI 
Information  regarding  the  tin 
aside  for  this  purpose  may  b< 
by  a  prepaid  telephone  call  U 
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Regulatory  Commission  (NRC).  Uranium 
Recovery  Field  Office,  Region  IV.  The 
environmental  assessment  performed  by 
the  Commission's  staff  evaluated 
potential  impact  on-site  and  off-site  due 
to  radiological  releases  that  may  occur 
during  the  course  of  the  Ruth  in-situ 
leach  project.  Based  on  the  review  of  the 
operational  data  and  the  Pathfinder 
Mines  Corporation's  application 
materials,  the  Commission  has 
determined  that  no  significant  impact 
will  result  from  operation  of  the  site. 
The  proposed  action  is  to  incorporate  all 
license  conditions  associated  with  the 
Ruth  in-situ  leach  project  into  the 
license  covering  the  North  Butts  in-situ 
leach  operations.  The  North  Butte 
Source  Material  License  SUA-1540  has 
been  amended  to  include  all  of  the  Ruth 
license  commitments.  Due  to  this  Source 
Material  License  SUA-1539  may  be 
terminated  without  any  significant 
impacts. 

In  consideration  of  this  situation,  the 
Director  of  the  Uranium  Recovery  Field 
Office,  in  accordance  with  10  CFR  51.35 
is  issuing  a  final  finding  of  no  significant 
impact.  Concurrent  witJh  this  finding,  the 
Commission's  Uranium  Recovery  Field 
Office  will  terminate  Source  Material 
License  SUA-1539. 

Dated  at  Denver.  Colorado,  this  26th  day  of 
July.  1991. 

For  the  Nuclear  Regulatory  Commission. 
Ramon  E.  Hall.  Director, 
Uranium  Recovery  Field  Office  Region  fV 
(FR  Doc.  91-18606  Filed  8-5-91;  8:45  am] 
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Advisory  Comminee  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  34th 
meeting  on  August  27  [7  p.m.-9  p.m.),  28 
(8:30  a.m.-9  p.m.)  and  29  (8:30  a.m.-S 
p.m.).  1991,  room  P-110,  7920  Norfolk 
Avenue,  Bethesda,  MD.  The  entire 
meeting  will  be  open  to  the  public. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

A.  State  of  Nevada  to  present  a : 
summary  and  discussion  of  the  State's 
revievy  and  comments  on  DOE's  Site 
Characterization  Plan  and  related  Study 
Plans. 

E  DOE  to  present  a  summary  and 
discussion  of  the  DOB  responses  to 
comments  by  EPA  NRC  and  State  of 
Nevada  on  Yucca  Motintain  Site 
Characterization  Plaa 

C.  Presentation  by  the  NMSS  High 
Level  Waste  staff  on  the  results  of  the 
review  of  DOE's  reponses  to  the  NRC 
staffs  Site  Characterization  Analysis, 


D.  Presentation  on  the  proactive 
program  for  High  Level  Waste.  This 
inyolves  planned  rulemakings, 
guidelines,  and  technical  positions  in 
support  of  the  High  Level  Waste 
program. 

E.  Prepare  the  next  Program  Plan  for 
ACNW  activities  over  the  next  four 
months. 

F.  Begin  deliberations  on  what 
technical  and  scientific  questions  are 
necessary  to  make  a  determination  that 
adequate  technology  is  available  to 
safely  store  high-level  radioactive 
wastes  (spent  fuel)  resulting  from 
nuclear  power  plant  operations  on  an 
interim  basis  for  the  next  50  years. 

.    G.  Review  the  NRC  staffs  current 
position  on  the  Working  Draft  #3  of  the 
U.S.  Environmental  Protection  Agency's 
High-Level  Waste  Disposal  Standards, 
and  a  revised  N'RC  staff  paper  on  their 
approach  for  dealing  with  uncertainties 
in  implementing  the  EPA  high-level 
waste  standards. 

H.  Review  the  staffs  response  to  the 
ACNW's  May  30, 1991.  report  on 
alternative  approach  to  the  probabilistic 
section  of  the  containment  requirements 
in  40  CFR  part  191  ("The  Three-Bucket 
Approach"). 

I.  Discuss  Committee  activities,  future 
meeting  agenda,  administrative,  and 
organizational  matters,  as  appropriate. 
Also,  discuss  matters  and  specific  issues 
that  were  not  completed  during  previous 
meetings  as  time  and  availability  of 
information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  written 
statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
be  members  of  the  Committee,  its 
consultants,  and  staff.  The  office  of  the 
ACRS  is  providing  staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  office  of  the  ACRS  as  far 
in  advance  as  practical  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 


Executive  Director  of  the  office  of  the 
ACRS.  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516).  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 

Dated:  July  31. 1991. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc  91-18602  Filed  8-5-91;  8:45  am) 

BIUJNQ  COOC  7SW-01-M 


Availability  of  Staff  Technical  Position 
on  Regulatory  Considerations  In  the 
Design  and  Construction  of  the 
Exploratory  Shaft  Facility 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  NUREG-1439.  "Staff 
Technical  Position  (STP)  on  Regulatory 
Considerations  in  the  Design  and 
Construction  of  the  Exploratory  Shaft 
Facility  (ESF)." 

addresses:  Copies  of  NUREG-1439. 
including  the  staff  disposition  of 
comments  from  the  public  on  the  August 
1990  draft  technical  position  (TP)  and 
from  the  Advisory  Committee  on 
Nuclear  Waste  (ACNW)  on  the  final 
draft  STP.  can  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  P.O.  Box 
37082.  Washington.  DC  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service. 
5285  Port  Royal  Road,  Springfield.  VA 
22161.  A  copy  of  NUREG-1439  is  also 
available  for  public  inspection  and/or 
copying  at  the  NRC  Public  Document 
Room,  2120  L  Street  (Lower  Level).  NW.. 
Washington.  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Carlson.  Project  Manager, 
Repository  Licensing  and  Quality 
Assurance  Project  Directorate,  Division 
of  High-Level  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Cotnmission,  11555  Rockville  Pike. 
Rockville.  MD  20852.  Telephone  301/ 
492-0435. 


SUPPLEMENTARY  INFORMATION:  This  STP 

is  undertaken  for  the  purpose  of 
compiling  and  further  clarifying  previous 
staff  positions  on  regulatory 
considerations  in  the  design  and 
construction  of  the  exploratory  shaft 
facility  (ESF)  for  a  potential  high-level 
radioactive  waste  repository.  (DOE  now 
refers  to  the  ESF  as  the  "exploratory 
studies  facility.")  The  STP  covers  topics 
that  include  certain  aspects  of  the 
design  control  process,  coordination  of 
ESF  design  with  design  of  the  geologic 
repository  operations  area  (GROA), 
consideration  of  alternatives, 
excavation  methods,  test  interference, 
and  site  characterization.  The  positions 
and  discussion  in  this  STP  are  based  on 
the  premise  that  the  permanent 
components  of  the  ESF  may  become  a 
part  of  an  eventual  GROA.  Therefore, 
ail  10  CFR  part  60  requirements 
applicable  to  the  GROA  design  would 
be  considered  applicable  to  the  ESF 
design.  This  STP  Usts  the  key 
regulations  in  10  CFR  part  60  that  should 
be  considered  in  the  design  and 
construction  of  the  ESF  and  presents  the 
staff  position  statements  and 
corresponding  discussions. 

Finally,  this  STP  gives  specific 
guidelines  by  which  the  staff  plans  to 
assess  the  U.S.  Department  of  Energy's 
work  on  the  ESF  design  and  documents 
related  thereto. 

On  August  14, 1990.  the  NRC 
published  the  "Notice  of  Availability" 
for  the  draft  TP  and  solicited  public 
comments  (see  44  FR  33193).  As  a  result, 
approximately  50  comments  were 
received  from  three  different  parties. 
The  NRC  staff  reviewed  the  comments 
and,  as  a  result,  changes  and 
clarifications  have  been  incorporated 
into  the  draft  TP  now  classified  as  a 
"STP."  Staff  responses  to  the  comments 
have  been  doomiented  separately  and 
included  as  appendices.  The  STP  has 
been  developed  after  consideration  of 
the  ACNW  comments  on  the  draft  STP 
as  well.  The  ACNW  comments  and  staff 
responses  to  these  comments  have  been 
documented  as  an  apendix  to  the  STP. 

Dated  at  Rockville.  Maryland  this  24th  day 
of  May.  1991. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  B«mero, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  91-18607  Filed  8-5-91;  &-45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(ReteSM  No.  34-29487;  F««  No.  SR-CBOE- 
91-25] 

Selt-Regulatory  Organizations; 
Chicago  Board  Options  Exchange; 
Notice  of  Rling  of  Proposed  Ctwnge 
Relating  to  Minor  Rule  Violation  Fine 
Plan 

|uly  3a  1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b){l).  notice  is  hereby 
given  that  on  June  17, 1991.  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission'T  the  proposed  rule 
change  as  described  in  items  1, 11.  and  III 
below,  which  items  have  been  prepared 
by  the  CBOE.  The  Commission  is 
publishing  this  notice  to  solicit 
conunents  on  the  proposed  rule  change 
from  interested  persons. ' 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  a 
fme  system  for  the  disposition  of  certain 
minor  rule  violations.  A  summary  of  the 
proposed  fine  system  is  set  forth  below.* 

The  proposed  rule  would  enable  the 
Exchange,  in  lieu  of  commencing  a 
disciplinary  proceeding  for  violations  of 
minor  rules,  to  impose  a  flne  in  an 
amount  not  to  exceed  $5,000.  The 
proposed  rule  contains  a  list  of  the  rule 
violations  that  would  be  subject  to  the 
summary  fine  system,  along  with  the 
proposed  fme  schedules.  Among  the 
violations  proposed  to  be  subject  to  the 
summary  fme  procedures  are  the 
Exchange's  trading  conduct  and 
decorum  violations,  position  limit 
violations  and  audit  trail  violations. 

A  person  fmed  pursuant  to  the 
proposed  rule  may  contest  the  fine 
within  a  specified  period  of  time,  at 
which  point  the  matter  will  be  deemed  a 
disciplinary  proceeding  subject  to 
review  by  the  Business  Conduct 
Committee.  Contested  trading  conduct 
and  deconun  finds  not  in  excess  of 
$2,500  are  subject  to  review  by  the 
Appeals  Committee.  Persons  wishing  to 
contest  a  fine  must  pay  a  filing  fee, 
which  will  be  refiinded  if  the  fine 


'  This  notice  tatisfied  the  solicitation 
requirements  contained  in  rule  19d-l(c)(2). 

*  The  CBOE  Hied  an  amendment  to  the  proposal 
with  the  Commission  on  |uly  S.  IWl.  which  added  a 
summary  of  the  proposed  fine  system  to  the  notice. 
See  letter  from  Robert  P.  AckermaniL  Vice 
President  Legal  Services.  CBOE  to  Thomas  Gira. 
Branch  Chief.  Division  of  Market  Regulation. 
Commission,  dated  June  28. 1991. 


ultimately  is  eliminated.  The  filing  fee 
also  may  be  waived  upon  a  satisfactory 
showing  of  hardship.  Fines  that  are  not 
contested  in  a  timely  manner  will  be 
collected  by  drafting  the  account  of  the 
clearing  member  previously  designated 
by  the  person  fined  pursuant  to 
Exchange  Rule  3.23. 

Uncontested  fines  in  amounts  not 
exceeding  $2,500  will  be  reported  to  the 
Commission  on  a  quarterly  basis.  Fines 
in  excess  of  $2,500  would  be  subject  to 
current,  rather  than  quarteriy.  reporting 
to  the  Commission  in  accordance  with 
Rule  19d-l  of  the  Act.  The  CBOE  will 
issue  circulars  periodically  to 
supplement  various  provisions  of  the 
proposed  rule. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  CBOE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Ptupose 

The  purpose  of  the  fine  system  for 
minor  rule  violations  is  to  provide  a 
mechanism  whereby  certain  minor 
violations  of  Exchange  rules  can  be 
resolved  fairly,  effectively,  and 
expeditiously.  Because  the  violations 
subject  to  fine  are  objectively 
ascertainable,  they  are  conducive  to 
summary  treatment.  The  imposition  of 
fines  pursuant  to  pre-established 
schedules  that  are  known  to  the  CBOE 
membership  will  help  to  ensure 
equitable  treatment  among  persons 
charged  with  minor  rule  violations,  as 
well  as  providing  an  effective  deterrent. 
In  addition,  by  enabling  persons  to  pay 
the  fine  and  avoid  the  time-consuming 
proceedings  necessitated  by  more 
complex  disciplinary  matters,  the 
proposed  rule  will  better  allocate  the 
Exchange's  resources.  Finally,  the  rule 
will  simplify  the  Exchange's 
administrative  responsibilities,  since 


uncontested  fines  not  exceeding  $2,500 
can  be  reported  to  the  Commission 
quarterly  and  in  an  abbreviated  fashion. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(1)  and  6(b)(7)  in  particular, 
in  that  it  enhances  the  effectiveness  and 
fairness  of  the  Exchange's  disciplinary 
procedures. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  4 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington,  DC. 


20549.  Copies  of  such  filing  i 
available  for  inspection  and 
the  principal  office  of  the  CI 
submissions  should  refer  to 
CBOE-91-25  and  should  be 
by  August  27. 1991. 

For  the  Commission,  by  the  D 
Market  Regulation,  pursuant  to 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  91-18574  Filed  8-^-91; 
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Self-Regulatory  Organlzatk 
Applications  for  Unlisted  T 
Privileges  and  of  Opportun 
Hearing;  Cincinnati  Stocic  E 
Incorporated   . 

)uly  31, 1991. 

The  above  named  nations 
exchange  has  filed  applicati 
Securities  and  Exchange  Co 
("Commission")  pursuant  to 
12(f)(1)(B)  of  the  Securities  I 
Act  of  1934  and  rule  12f-l  th 
unlisted  trading  privileges  ir 
following  security: 

IMCO  Recycling,  Inc. 

Common  Stock,  $0.10  Par  Val 
7120) 

This  security  is  listed  and 
on  one  or  more  other  nation 
exchange  and  is  reported  in 
consolidated  transaction  re( 
system. 

Interested  persons  are  inv 
submit  on  or  before  August ! 
written  data,  views  and  argi 
concerning  the  above-refere 
applications.  Persons  desirii 
written  comments  should  fil 
copies  thereof  with  the  Seer 
Securities  and  Exchange  Co: 
450  Fifth  Street,  NW.,  Washi 
20549.  Following  this  opport 
hearing,  the  Commission  wil 
the  applications  if  it  finds,  b 
all  the  information  available 
the  extensions  of  unlisted  tri 
privileges  pursuant  to  such  t 
are  consistent  with  the  main 
fair  and  orderly  markets  anc 
protection  of  investors. 

For  the  Commission,  by  the  D 
Market  Regulation,  pursuant  to 
authority. 

lonathao  G.  Katz. 

Secretary. 

|FT^  Doc.  91-18535  Filed  8-^-91; 
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uncontested  Hnes  not  exceeding  $2,500 
can  be  reported  to  the  Commission 
quarterly  and  in  an  abbreviated  fashion. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(1)  and  6(b)(7)  in  particular, 
in  that  it  enhances  the  effectiveness  and 
fairness  of  the  Exchange's  disciplinary 
procedures. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Actioo 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Bnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  4 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington,  DC. 


20549.  Copies  of  such  Tiling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No.  SR- 
CBOE-91-25  and  should  be  submitted 
by  August  27. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  91-18574  Filed  &-5-91:  8:45  am] 

eiLUNQ  CODE  M1»-01-« 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporsted 

July  31, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  security: 

LMCO  Recycling,  Inc. 

Common  Stock.  $0.10  Par  Value  (File  No.  7- 
7120)  j 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  9. 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  FoUowing  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  diat 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-18535  Filed  8-5-91;  8:45  am) 
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[Release  No.  34-29498;  RIe  No.  SR-NYSE- 
91-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.,  Relating  to  an 
Extension  of  the  Pilot  Program  for 
Rule  80A 

)uly  30, 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  July  19, 1991,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
Exchange)  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
extend  a  pilot  program  for  the 
provisions  of  Exchange  Rule  BOA 
relating  to  certain  restrictions  on  the 
execution  of  index  arbitrage  orders 
when  the  Dow  Jones  Industrial  Average 
("DJLA")  has  advanced  or  declined  50 
points  or  more  from  its  closing  value  on 
the  previous  trading  day.'  Specifically, 
the  Exchange  requests  that  the  pilot  be 
extended  until  the  earlier  of  November 
1, 1991  or  the  date  on  which  the 
Commission  takes  action  on  the 
permanent  approval  of  the  pilot.  In  a 
separate  filing,  the  Exchange  has 
requested  permanent  approval  of  these 
provisions  of  rule  BOA  ( "Permanent 
Approval  Request").* 


'  Initially,  ihn  NYSE  requested  an  extension  of 
the  pilot  until  the  earlier  of  90  days  from  the 
expiration  of  the  pilot  or  the  date  when  the 
Commission  takes  action  on  permanent  approval  of 
the  pilot.  Subsequently,  the  NYSE  amended  the 
filing  to  provide  for  an  extension  of  the  pilot  until 
Novemlier  1, 1981,  or  until  such  earlier  date  when 
the  Commission  acts  on  permanent  approval  of  the 
pilot.  The  NYSE's  amendment  also  clarified  that 
while  the  Exchange's  original  Tiling  only  specifically 
addressed  the  extension  of  trading  restrictions 
imposed  on  index  arbitrage  activity  pursuant  to 
NYSE  Rule  aoA(c).  the  Exchange  also  proposes  to 
extend  the  provisions  of  Rule  80A(d)  which  place 
restrictions  on  the  trading  of  baskets  of  stock 
through  the  NYSE's  Exchange  Stock  Portfolio 
("ESP")  Service.  See  letter  from  Brian  M. 
McNamara.  Managing  Director.  NYSE,  to  Thomas 
Gira.  Branch  Chief.  Division  of  .Market  Regulation. 
SEC  dated  |uly  25, 1991. 

*  See  Securities  Exchange  Release  No.  29308  (June 
14. 1991),  56  FR  23428  (File  No.  SR-NYSE-91-21). 
The  NYSE  also  submitted  to  the  Commission  ■ 
report  on  the  operation  of  the  pilot  program.  See 
The  Rule  BOA  Index  Arbitrage  Tick  Teat— Report  to 
the  Commission  ( "NYSE  Pilot  Report ").  NYSE 
Research  &  Planning,  May  31, 1991. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  provisions  of  Exchange  Rule  BOA 
regarding  stabilization  procedures  as 
they  apply  to  index  arbitrage  orders  in 
component  stocks  of  the  S&P  500  Stock 
Price  Index  when  the  DJIA  advances  or 
declines  by  50  points  from  its  previous 
day's  closing  value  were  approved  by 
the  Commission  for  a  one  year  pilot 
ending  July  31, 1991.»  On  June  10, 1991. 
the  Exchange  filed  a  request  to  make 
these  procedures  permanent.  The 
Exchange  now  is  requesting  approval  to 
extend  the  pilot  program  in  order  to 
allow  for  the  imintemipted  utilization  of 
the  procedures  while  the  Commission 
considers  the  Exchange's  Permanent 
Approval  Request. 

As  stated  in  its  Permanent  Approval 
Request,  the  Exchange  believes  that  the 
procedures  have  worked  well  to 
minimize  excess  volatility  which  may  be 
associated  with  index  arbitrage  activity 
during  periods  of  signiRcant  market 
movement  without  adversely  impacting 


*  Specincally.  when  the  DJLA  declines  by  SO 
points  or  mote  from  the  previous  trading  day's 
closing  value,  all  index  arbitrage  orders  to  sell  must 
be  entered  with  the  Instruction  "sell  plus." 
Conversely,  when  the  DJLA  advanced  by  50  points 
or  more  from  its  previous  trading  day's  closing 
value,  all  index  arbitrage  orders  to  buy  component 
stocks  of  the  SAP  SCO  must  be  entered  with  the 
Instruction  "buy  minus."  These  conditions  once 
activated  remain  in  effect  for  the  remainder  of  the 
trading  day.  except  that  the  conditions  no  longer 
apply  when  the  DJIA  moves  back  to  a  value  which 
is  25  points  or  less  from  its  previous  day's  closing 
value.  These  conditions  are  reimposed  if  the  DJIA 
subsequently  were  to  reach  again  the  SO  point  DJIA 
trigger  and  are  removed  if  the  DJIA  again  moved  to 
a  value  that  is  25  pomts  or  less  from  the  previous 
day's  close.  The  pilot  progrsin  provides  for  similar 
treatment  of  trading  through  the  NYSTs  ESP 
Service  after  the  DJIA  moves  SO  points  from  its 
previous  day's  close.  For  additional  information 
regarding  the  pilot  program  procedures,  see 
Securities  Exchange  Ad  Release  No.  28282  (July  Su, 
1990).  55  FR  3146S. 
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the  markets  in  derivative  equity 
instruments. 

The  Exchange  believes  that  the  basis 
for  this  proposed  rule  change  under  the 
Act  is  the  requirement  under  section 
6(b)(5)  that  an  exchange  have  rules  that 
are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
poposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested 
accelerated  approval  of  the  proposed 
rule  change  pursuant  to  section  19(b)(2) 
of  the  Act.  The  Exchange  believes  that 
the  procedures  have  pro\ided  a  benefit 
to  its  marketplace  in  helping  to  minimize 
excess  market  volatility  during  p)eriods 
of  significant  market  activity  and 
continuance  of  the  pilot  program 
procedures  would  be  in  the  interest  of 
public  investors.  The  Commission  finds 
that  the  proposed  rule  change  to  extend 
the  pilot  program  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section  6 
and  the  rules  and  requirements 
thereunder.*  The  Commission 
concluded,  when  approving  the 
conunencement  of  the  pilot  program, 
that  the  NYSE  pilot  program  to 
condition  index  arbitrage  and  ESP 
trading  activities  after  a  50  point  move 
in  the  DJIA  was  a  reasonable  effort  by 
the  Exchange  to  attempt  to  address 
volatility  in  the  marketplace.  The 
Commission  also  noted  that  establishing 
pre-set  trading  conditions  that  only 
apply  after  major  market  moves  and 
then  only  to  a  narrow  and  hmited 
segment  of  trading  activity,  specifically 
index  arbitrage  activity  and  ESP  trading, 
was  a  reasonable  proposal  by  the 


Exchange  that  should  be  provided  an 
opportunity  to  succeed. 

When  approving  the  pilot  program, 
the  Commission  required  the  NYSE  to 
provide  a  quantitative  and  analytical 
assessment  of  the  effects,  if  any,  of  the 
pilot  rules  on  curbing  destabilization  of 
the  stock  market  and  retaining  liquidity 
during  volatility  market  conditions."  At 
the  present  time,  the  Commission  is 
continuing  its  review  of  the  NYSE  Pilot 
Report  and  believes  that  the  pilot 
program  should  be  permitted  to  continue 
until  the  Commission's  review  is 
completed. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register  so  that  the  program  will 
not  lapse  before  the  Commission  is 
ready  to  consider  whether  it  should  be 
approved  on  a  permanent  basis.  If.  as 
the  NYSE  states  in  its  order  seeking 
permanent  approval  of  the  index 
arbitrage  restriction,  rule  80A  has  been 
helpful  to  investor  confidence,  then  it  is 
consistent  with  the  public  interest  to 
continue  the  program  uninterrupted 
while  the  Commission  evaluates  the 
issue.  Finally,  to  date,  the  Commission 
has  not  received  any  adverse  comments 
concerning  the  operation  of  the 
Exchange's  pilot  program. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


'  l5U.S.C78flb|(5|(19eC| 


'  In  particular,  the  approval  order  identified  three 
specific  factor*  thai  should  be  analyzed:  (1) 
Correction  of  stock  prices  after  the  SO  point 
triggering  event  from  their  low  (high)  price,  (2)  the 
bid/ask  spreads  of  the  slocks  contained  in  the  SAP 
500  during  those  periods,  and  (3)  the  divergence 
between  slocks,  slock  index  future*  and  index 
option*  prices  dunng  those  periods.  Additionally, 
the  Conunission  directed  the  NYSE  to  evaluate 
alternative  measures  to  achieve  these  obiectives. 


the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  27. 1991. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.«  that  the 
proposed  rule  change  (SR-N\SE-91-24) 
is  approved  and.  accordingly,  that  the 
pilot  program  is  extended  until 
November  1, 1991,  or  until  such  earlier 
date  when  the  Commission  acts  on  the 
NYSE's  Permanent  Approval  Request. 

For  the  Coirnnission,  by  the  Division  of 
Market  RegulRtion,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  91-18575  Filed  8-5-91:  8;45  amj 

BILUMQ  CODE  W10-01-M 

(Release  No.  34-29506;  File  No.  SR-NYSE- 
91-251 

SeH-Regulatory  organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Temporary  Approval  of 
Proposed  Rule  Change  by  New  York 
Stock  Exchange.  Inc.  Relating  to  Six- 
month  Extension  of  Rule  805  (Priority 
of  Basket  Bids  and  Offers)  and  Rule 
806  (Taking  or  Supplying  Baskets 
Named  in  Order) 
July  31. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (Act). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  July  23, 1991.  the  New  York 
Stock  Exchange.  Ina  (NYSE  or 
Exchange]  filed  with  the  Securities  and 
Exchange  Commission  (Commission)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  The 
Commission  also  is  approving  the 
proposed  rule  change  on  an  accelerated 
basis.' 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
a  request  to  extend  the  effectiveness  of 
Exchange  Rule  605  (Priority  of  Basket 
Bids  and  Offers)  and  rule  806  (Taking  or 
Supplying  Baskets  Named  in  Order)  to 
January  31. 1992." 


•  15  U.S.C.  788(b)  (1982). 

■  In  its  filing,  the  NYSE  requested  thai  the 
Commission  approve  this  proposal  on  an 
accelerated  basis.  See  File  No.  SR-NYSE-ei-25 

*  Originally,  the  Commission  gave  temporary 
approval  to  Rules  DOS  and  606  (or  a  six-month 

Coottmicd 


fl.  Self-Regulatory  Organiza 
Statement  of  the  Purpose  of, 
Statutory  Basis  for.  the  Prop 
Change 

In  its  filing  with  the  Comn 
self-regulatorj'  organization 
statements  concerning  the  p 
and  basis  for  the  proposed  r 
and  discussed  any  comment 
on  the  proposed  rule  change 
these  statements  may  be  exj 
the  places  specified  in  Item  ! 
The  self-regulatory  organiza 
prepared  summaries,  set  for 
sections  A,  B.  and  C  below, 
significant  aspects  of  such  s 

A.  Self-Regulatory  Organize 
Statement  of  the  Purpose  of. 
Statutory  Basis  for.  the  Prof. 
Change 

Purpose  1 1 

The  purpose  of  this  filing  : 
the  effectiveness  of  rule  805 
Basket  Bids  and  Offers)  and 
(Taking  or  Supplying  Basket 
Order)  until  January  31. 199^ 

Rule  80S  sets  forth  the  ruli 
applicable  to  basket  bids  ar 
highest  bid  or  lowest  offer  h 
in  all  cases.  At  the  same  prii 
and  Tier  2  bids  and  o^ers  hi 
over  all  other  bids  and  offer 
enhance  the  opportunity  for 
customers  in  the  component 
markets  to  participate.  Next 
a  price  is  determined  by  the 
entry  on  the  Exchange  Stocl 
("ESP")  display  unit  Finally 
offer  from  the  trading  crowc 
over  other  bids  or  offers  fro: 
crowd  at  that  price  (though 
bids  or  offers  on  the  display 
price)  based  on  when  the  bi 
was  made.  Where  the  seque 
trading  crowd  bids  and  offe 
determined,  or  where  bids  a 
the  trading  crowd  are  made 
simultaneously,  priority  will 
on  a  pro  rata  basis.  The  Rul 
clear  that  unlike  stock  tradi 
sale  does  not  remove  all  bi<i 
Paragraph  (d)  of  the  Rule  al 
member  to  cross  two  agenc; 
without  exposing  either  sid< 
a  price  that  is  better  than  th 


period,  ending  April  3a  1980  *ee  Se< 
Exchange  Act  Release  No.  27382  (U 
54  FR  4i834  (order  temporarily  appt 
SR-NYSE-89-S1.  SubBeq'ienlly.  the 
requested,  aod  the  Comnusston  grai 
month  extension  of  these  rules  Ihro' 
19U1  see  Securities  Exchange  Act  R 
(April  30. 19901.  55  FR  19133  (order  I 
approving  We  No  SR-NYSE-90-a 
additional  six-month  extension  due 
31. 1991  see  Securities  Exchange  Ac 
288«efl«nu«fy  31.  W91).  SB  FR  ««82 
1991) 
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the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  27. 1991. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2J  of  the  Act.«  that  the 
proposed  rule  change  (SR-NYSE-91-24) 
is  approved  and.  accordingly,  that  the 
pilot  program  is  extended  until 
November  1, 1991,  or  until  such  earlier 
date  when  the  Commission  acts  on  the 
NYSE's  Permanent  Approval  Request. 

For  the  Conunlssion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-18575  Filed  8-5-91;  8:45  am| 

BILUMQ  COOe  M10-01-M 

(Release  No.  34-29506;  File  No.  SR-NYSE- 

91-251 

SeH-Regulatory  organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Temporary  Approval  of 
Proposed  Rule  Change  by  New  York 
SXock  Exchange,  Inc.  Relating  to  Six- 
nu>nth  Extension  of  Rule  805  (Priority 
of  Basket  Bids  and  Offers)  and  Rule 
806  (Taking  or  Supplying  Baskets 
Named  in  Order) 
July  31. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (Act). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  July  23, 1991,  the  New  York 
Stock  Exchange.  Ina  (NYSE  or 
Exchange)  filed  with  the  Securities  and 
Exchange  Commission  (Commission)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  The 
Commission  also  is  approving  the 
proposed  rule  change  on  an  accelerated 
basis.' 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
a  request  to  extend  the  effectiveness  of 
Exchange  Rule  605  (Priority  of  Basket 
Bids  and  Offers)  and  rule  806  (Taking  or 
Supplying  Baskets  Named  in  Order)  to 
January  31. 1992." 


H.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatoT}'  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
iTie  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  SeIf-Regu!atory  Organizations 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Purpose    I 

The  purpose  of  this  filing  is  to  extend 
the  effectiveness  of  rule  805  (Priority  of 
Basket  Bids  and  Offers)  and  rule  806 
(Taking  or  Supplying  Baskets  Named  in 
Order)  until  January  31. 1992. 

Rule  80S  sets  forth  the  rules  of  priority 
applicable  to  basket  bids  and  offers.  The 
highest  bid  or  lowest  offer  has  priority 
in  all  cases.  At  the  same  price,  Tier  1 
and  Tier  2  bids  and  o^ers  have  priority 
over  all  other  bids  and  offers,  so  as  to 
enhance  the  opportunity  for  public 
customers  in  the  component  stock 
markets  to  participate.  Next,  priority  at 
a  price  is  determined  by  the  time  of 
entry  on  the  Exchange  Stock  Portfolio 
("ESP~)  display  unit  Finally,  a  bid  or 
offer  from  the  trading  crowd  has  priority 
over  other  bids  or  offers  from  the  trading 
crowd  at  that  price  (though  not  over 
bids  Of  offers  on  the  display  unit  at  that 
price)  based  on  when  the  bid  or  offer 
was  made.  Where  the  sequence  of 
trading  crowd  bids  and  offers  cannot  be 
determined,  or  where  bids  and  offers  in 
the  trading  crowd  are  made 
simultaneously,  priority  will  be  shared 
on  a  pro  rata  basis.  The  Rule  also  makes 
clear  that  unlike  stock  trading,  a  basket 
sale  does  not  remove  all  bids  and  offers. 
Paragraph  (d)  of  the  Rule  allows  a 
member  to  cross  two  agency  orders 
without  exposing  either  side,  but  only  at 
8  price  that  is  better  than  the  ESP 


•  15  U.S.C.  78»(b)  (1982|. 

■  In  its  filing,  the  t4YSE  requested  thai  the 
Commission  approve  this  proposal  on  an 
accelerated  basis.  See  File  No.  SK-NYSE-91-2S 

*  Originally,  the  CotnmiMion  gave  temporary 
approval  to  Rules  SOS  and  806  for  a  six-month 

Continued 


period,  ending  April  30.  two  see  Securiiies 
Bxcbanse  Act  Release  No.  27382  (October  28. 1989|. 
54  PR  4SB34  (order  temporarily  approving  File  No 
SR-NYSE-a»-^.  Subsequently,  the  Exchange 
requested,  aod  the  Comraisstoo  granted,  a  nine- 
month  extension  of  these  rules  through  (anuaiy  31. 
19U1  see  Securities  Exchange  Act  Release  No.  27965 
(April  30. 1990),  55  FR  19133  (order  temporarily 
approving  !"He  No.  SR-^fYSE-90-a).  and  an 
additional  six-month  extension  due  to  expire  on  July 
31.  mn  see  Securities  Exchange  Act  Release  No. 
288M  flanuary  31.  W91).  56  FR  4882  (February  A. 
19911. 


display  unit's  best  bid  and  offer  for  the 
basket,  and  if  the  cross  price  is 
announced  to  the  trading  crowd. 

Rule  806  specifies  that  a  Competitive 
Basket  Market-Maker  ("CBMM")  may 
only  facilitate  a  customer's  order  at  a 
price  that  is  better  than  the  best  bid  or 
offer  on  the  ESP  display  unit  and  only 
after  announcing  the  facilitation  price  to 
other  members  in  the  trading  crowd. 
Rule  806(b)  prohibits  another  Exchange 
member  from  interceding  in  the 
facilitation  if  the  proposed  facilitation 
price  is  only  one  "minimum  variation" 
[i.e..  .01  index  points)  better  than  the 
prevailing  quote  on  the  customer's  side 
of  the  market.  When  a  facilitation  is 
more  than  the  minimum  variation  from 
the  prevailing  quote.  NYSE  Rule  806(b) 
permits  another  member  to  intercede  in 
a  CBMM's  facilitation  trade  by  taking  or 
supplying  all  of  the  baskets  that  the 
customer  seeks  at  a  price  that  is  better 
for  the  customer  than  the  facilitation 
price. 

In  its  original  filing  of  these  rules,  the 
Exchange  agreed,  in  response  to  a 
request  from  the  Commission  staff,  to 
provide  a  six-month  "sunset"  provision 
to  these  rules."  The  Commission  noted 
in  its  order  granting  temporary  approval 
to  Rules  805  and  806  that  it  would  be 
difficult  to  predict  whether  the  ESP 
market  would  expand  and  be 
characterized  by  active  basket  trading, 
or  whether  trading  would  be  sporadic. 
Accordingly,  the  Commission 
determined  that  it  was  consistent  with 
the  Act  for  the  Exchange  to  build  in 
necessary  incentives  to  ensure  active 
market-making  participation,  at  least  in 
the  initial  stages  of  basket  trading,  and 
therefore  the  Commission  gave 
temporary  approval  to  Rules  805  and  806 
for  a  six-month  period,  ending  April  30, 
1990.  Subsequently,  the  Exchange 
requested  and  was  granted  two 
additional  extensions.*  The 
effectiveness  of  Rules  805  and  806  are 
due  to  expire  July  31. 1991. 

Volume  in  basket  trading  has 
continued  to  be  low.  In  light  of  this  low 
trading  activity  in  baskets,  and 
consistent  with  the  decision  to  extend 
the  exemption  from  consolidated  last 
trade  reporting  of  ESP  volume  in 
component  stocks.*  the  Exchange  is 
requesting  that  the  Commission  extend 
the  effectiveness  of  the  current  rules  for 
six  months  so  tiiat  additional  market 
experience  can  be  gained. 

Statutory  Basis 

The  basis  imder  the  Act  for  this 
proposed  rule  change  is  Section  6(b)(5). 


*  See  note  2.  supra. 

*  See  note  2.  supra. 

*  See  not  6.  infra. 


which  requires  that  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and.  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  trf.  Burden  on  Competition 

The  Exchange  does  not  beheve  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  sobdted 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
aiguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  witfi  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washingtoa  DC 
20549.  Copies  erf  such  BHng  will  also  be 
available  for  inspection  and  copying  at 
the  NYSE.  All  submissions  should  refer 
to  File  No.  SR-NYSE-ei-25  and  should 
be  submitted  by  August  27. 1991. 

IV.  Commissioo's  Findings  and  Order 
Granting  Accelerated  Approval  ol 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  has  determined  that  the 
proposed  rule  change  to  extend  the 
effectiveness  of  NYSE  Rules  805  and  BOB 
until  lanuary  3L  1982  is  consistent  with 
the  requirements  of  tfie  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
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exchange.'  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the 
section  G(b)(5)  requirement  that  an 
exchange  have  rules  that  are  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and.  in  general,  to  protect 
investors  and  the  public  interest. 

In  the  order  extending  the 
effectiveness  of  Rules  805  and  806  until 
July  31, 1991,  the  Commission  stated  that 
the  Exchange  should  continue  to  assess 
the  NYSE's  basket  market  end  file  a 
report  with  the  Commission  detailing  the 
Exchange's  experience  regarding  the 
trading  of  baskets.  The  Exchange 
recently  informed  the  Commission  that 
trading  volume  remains  low.'  Thus,  the 
Commission  believes  that  in  light  of  the 
low  basket  volume  to  dale,  the 
Exchange  should  be  able  to  continue 
employing  rules  of  time  and  price 
priority  in  order  to  provide  an  incentive 
that  may  attract  upstairs  capital  to  the 
basket  market.  Because  the  proposed 
extension  of  effectiveness  of  rule  805 
will  permit  the  Exchange  to  continue 
allowing  baskets  to  trade  under  the 
regime  of  strict  price  and  time  priority, 
with  no  distinction  between  proprietary 
and  customer  orders,  thereby  providing 
an  incentive  for  upstairs  firms  to 
participate  in  the  basket  market,  the 
Commission  has  determined  to  approve 
en  extension  of  the  effectiveness  of  Rule 
695  on  a  temporary  six-month  basis. 

Further,  the  proposed  extensions  of 
effectiveness  of  Rule  806  will  permit 
Exchange  to  continue  allowing  only 
CBMMs  to  effect  proprietary  cross 
transactions.  While  the  Commission 
remains  concerned  about  the  anti- 
competitive limitations  on  proprietary 
trading  contained  in  Rule  806,  the 
Commission  believes  that  a  six-month 
extension  of  the  effectiveness  of  the  rule 
is  consistent  with  the  Act.  As  with  the 
extension  of  Rule  805,  the  low  basket 
\  olume  to  date  justifies  the 
continuations  of  Rule  806  as  structured 
in  order  to  attract  upstairs  maket- 
making  participation  to  the  basket 
market.  Accordingly,  the  Commission 
has  determined  to  approve,  on  a 
temporary  six-month  basis,  an  extension 
of  the  effectiveness  of  the  NYSE's 


*  In  addition,  the  Commission  has  issued  an  order 
which  extends  the  Exchange's  exemption  from 
reporting  transactions  in  reported  securities  and 
disseminating  on  a  consolidated  basis  the  total 
trading  volume  for  each  component  stock  in  basket 
transcations,  pursuant  to  Rule  llAa3-l  under  the 
Act.  through  January  31. 1992.  See  Securities 
Exchange  Act  Release  No.  29507  (July  31. 1991). 

'  See  letter  from  James  E.  Buck,  Senior  Vice 
President  and  Serretary.  NYSE  to  Christine  Sakach, 
Branch  Chief.  Division  of  Market  Regulations.  SEC 
dated  Jult  22. 1991. 


limitations  on  proprietary  trading 
contained  in  Rule  806.  If  during  the  next 
six  months,  however,  baskets  become 
actively  traded,  no  artificial  market- 
making  incentives  should  be  necessary 
and  the  Commission  trading  and 
facilitation  by  all  member  firms. 

Because  trading  volume  in  the  baskets 
has  remained  lower  than  previously 
anticipated,  the  Commission  believes  an 
extension  of  NYSE  rules  805  and  806 
until  January  31. 1992  would  provide  the 
Exchange  with  additional  time  to 
evaluate  the  effects  of  basket  trading  on 
the  market.  As  indicated  in  the  past 
orders  extending  the  effectiveness  of 
rules  805  and  806,  the  Commission 
expects  that  during  the  extended  time 
period  of  six  months,  the  Exchange  will 
continue  to  assess  the  NYSE's  basket 
market.  The  Commission  also  expects 
that  by  December  1, 1991  the  Exchange 
will  file  a  report  detailing  the  NYSE's 
experience  regarding  the  trading  of 
baskets. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
order  that  the  Exchange  members  may 
continue  th<Hr  current  order  priority  and 
precedence  and  proprietary  facilitation 
procedures  for  basket  trading  without 
disruption.  In  addition,  accelerated 
approval  is  necessary  because  the 
effectiveness  of  the  rules  expires  on  July 
31, 1991.  Finally,  the  Commission  did  not 
receive  any  comments  on  the  orders 
approving  the  previous  two  extensions 
of  Rules  805 

It  is  therefore  Ordered,  pursuant  to 
section  19(b)(2)'  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  for  a  six-month  period  ending 
on  January  31, 1992. 

For  the  Commissiors,  by  the  Division  of 
Market  Regulation,  pursuant  to  del'^gated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Dec.  91-18576  Filed  ft-5-91;  8:45ain] 

BILUNQ  COOE  MIO-OI-M 

[Release  No.  34-29507;  File  Na  SR-NYSE- 

91-25] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Extending  Exemption  Relating  to 
Basket  Trading 

July  31. 1991. 
I.  Introduction 
On  October  26, 1989,  the  Securities 


and  Exchange  Commission  (Commission 
or  SEC)  approved  a  proposed  rule 
change  submitted  by  the  New  York 
Stock  Exchange,  Inc.  (NYSE  or 
Exchange)  to  trade  "Exchange  Stock 
Portfolios"  (ESPs),  standardized  baskets 
of  stocks,  on  the  floor  of  the  Exchange 
(ESP  Service).'  As  part  of  the  proposal, 
the  Exchange  requested  certain 
exemptions  under  rule  llAa3-l  of  the 
Securities  Exchange  Act  of  1934  (Act) 
from  the  Rule's  requirements  to  report 
transactions  in  reported  securities  and 
to  disseminate  on  a  consolidated  basis 
the  total  trading  volume  for  each 
component  stock  in  ESP  transactions.* 
The  Commission  granted  an  exemption 
from  the  requirement  that  the  NYSE 
disseminate  transaction  reports  for 
individual  securities  and  a  temporary 
exemption  for  the  dissemination,  on  a 
consolidated  basis,  of  the  total  trading 
volume  for  each  component  stock  in  ESP 
transactions.'  This  temporary 
exemption  was  extended  through  July 
31, 1991.*  Because  the  volume  in  ESPs 
continues  to  be  low,  the  NYSE  requested 
that  the  Commission  extend  the 
teiAporary  exemption  once  more  through 
January  31, 1992.»  This  order  approves 
the  extension  of  the  temporary 
exemption. 

II.  Discussion. 

Pursuant  to  Rule  llAa3-l*  under  the 
Act,  the  NYSE  is  required  to  collect  and 
disseminate  transaction  data  on 
securities  hsted  and  traded  on  the 
Exchange.  More  specifically.  Rule 
llAa3-l  requires  that  the  Exchange 
disseminate  transaction  reports  for 
individual  reported  securities  traded  on 
the  Exchange,^  and  that  the  Exchange 
disseminate  on  a  consolidated  basis 


•  15  U.S.C.  788(b)(2)  (1988). 

•  17  CFR  200.30-3(a)(12)  (1990). 


>  See  Sectirities  Exchange  Act  Release  No.  27382 
(October  26. 1989).  54  PR  45834. 

*  See  letter  from  Richard  A.  Crasso.  President  and 
Chief  Operating  Officer.  f-JYSE.  to  Brandon  C 
Becker.  Associate  Director,  Division  of  Market 
Regulation  ( "Division").  SEC.  dated  October  4. 1989; 
and  letter  from  Michael  |.  Simon.  Milbank,  Tweed, 
Hadley  A  McCloy,  counsel  for  the  NYSE,  to  Kathryn 
V.  Natale.  Assistant  Director.  Division,  SEC  dated 
October  13. 1989. 

*  See  Securities  Exchange  Act  Release  No.  27390 
(October  26. 1989).  54  FR  45878. 

*  See  Securities  Exchange  Act  Release  No.  28841 
(January  31. 1991).  56  FR  4881. 

*  See  letter  from  James  E.  Buck.  Senior  Vicr 
President  and  Secretary,  NYSE,  to  Christiae  A. 
Sakach.  Branch  Chief.  National  Market  System 
Branch.  Division  of  Market  Regulation,  SEC  dated 
July  22, 1991. 

*  1'  CFR  240.11Aa3-l  (1989). 

'  Rule  llAa3-l(c)(l)  and  (2).  Paragraph  (8)(4)  of 
rule  llAa3-l  deHnes  a  "reported  security"  as  that 
for  which  transaction  reports  are  required  to  be 
made  on  a  real-time  basis  pursuant  to  an  effective 
transaction  reporting  plan. 


trading  volune  for  each  of  the 

component  stocks  represented 
transactions.* 

The  NYSE  provides  trading 
through  the  ESP  Service  for  re; 
securitiea  (as  con^wnents  of  b 
but  does  not  disseminate  on  a 
consolidated  basis  the  total  d{ 
trading  voUune  for  each  comp< 
stock.  The  NYSE  believed  thai 
proposal  to  exclude  end-of-da; 
transactioo  volume  in  the  ESP 
component  stocks  from  the  coi 
transaction  Tolorae  figures  wa 
appropriate  to  provide  the  Div 
the  Exchange  with  an  opportu 
assess  whether  the  absence  ol 
individual  basket  component  i 
the  end-of-day  consolidated  vi 
figures  merited  modification  ii 
actual  trading  experience." 

Due  to  the  low  volimie  in  ba 
trading,  the  NYSE  has  request 
extension  of  the  exemption  foi 
disseminating  on  a  consolidati 
the  total  trading  volume  for  ea 
component  stodc  The  Commii 
believes  that  it  is  appropriate 
the  conditional  relief  from  rule 
through  January  31. 1992.  The  '. 
however,  must  file  a  proposed 
change  that  will  provide  for  th 
inclusion  of  end-of-day  transa 
volume  in  the  ESP  component 
the  consolidated  transaction  v 
figiu^s,  on  or  before  Decembei 

III.  Conclusion 

Based  on  the  factors  present 
the  Commission  finds  that  the 
extension  of  the  temporary  ext 
granted  under  rule  llAa3-l  is 
with  the  requirements  of  the  A 
rules  and  regulations  thereund 

//  is  therefore  ordered  pursi 
section  llA  of  the  Act  and  rul 
1(g)  thereunder,  that  the  tempc 
exemption  from  the  requireme 
paragraph  (b)(2)(iv)  of  rule  11^* 
the  Exchange  provide  for  the 
consolidation  of  transaction  re 
and  hereby  is,  extended  throuj 
31. 199Z 


*  Rule  llAa3-l(bK2)(iv), 

*  See  tetter  frooi  Ricfamrd  A.  Cruso,  1 
Chief  Operatuig  Officer.  NYS£,  to  Bran 
Becker,  Associate  Director.  Division.  SI 
October  4. 1989. 
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1989,  the  Securities 

(1988). 
(12)  (1990). 


and  Exchange  Commission  (Commission 
or  SEC)  approved  a  proposed  rule 
change  submitted  by  the  New  York 
Stock  Exchange,  Inc.  (NYSE  or 
Exchange)  to  trade  "Exchange  Stock 
Portfolios"  (ESPs),  standardized  baskets 
of  stocks,  on  the  floor  of  the  Exchange 
(ESP  Service).'  As  part  of  the  proposal, 
the  Exchange  requested  certain 
exemptions  under  rule  llAa3-l  of  the 
Securities  Exchange  Act  of  1934  (Act) 
from  the  Rule's  requirements  to  report 
transactions  in  reported  securities  and 
to  disseminate  on  a  consolidated  basis 
the  total  trading  volume  for  each 
component  stock  in  ESP  transactions.* 
The  Commission  granted  an  exemption 
from  the  requirement  that  the  NYSE 
disseminate  transaction  reports  for 
individual  securities  and  a  temporary 
exemption  for  the  dissemination,  on  a 
consolidated  basis,  of  the  total  trading 
volume  for  each  component  stock  in  ESP 
transactions.'  This  temporary 
exemption  was  extended  through  July 
31, 1991.*  Because  the  volume  in  ESPs 
continues  to  be  low,  the  NYSE  requested 
that  the  Commission  extend  the 
temporary  exemption  once  more  through 
January  31, 1992.»  This  order  approves 
the  extension  of  the  temporary 
exemption. 

II.  Discussion. 

Pursuant  to  Rule  llAa3-l"  under  the 
Act,  the  NYSE  is  required  to  collect  and 
disseminate  transaction  data  on 
securities  Usted  and  traded  on  the 
Exchange.  More  specifically.  Rule 
llAa3-l  requires  that  the  Exchange 
disseminate  transaction  reports  for 
individual  reported  securities  traded  on 
the  Exchange,^  and  that  the  Exchange 
disseminate  on  a  consolidated  basis 


■  See  Securities  Exchange  Act  Release  No.  27382 
(October  26. 1989).  M  FR  45834. 

*  See  letter  from  Richard  A.  Crasso.  President  and 
Chief  Operating  Officer.  r-lYSE.  to  Brandon  C 
Becker,  Associate  Director,  Division  of  Market 
Regulation  ( "Division"),  SEC.  dated  October  4. 1989; 
and  letter  from  Michael ).  Simon.  Milbank,  Tweed, 
Hadley  A  McCloy,  counsel  for  the  NYSE,  to  Kathrj^ 
V.  Natale,  Assistant  Director.  Division,  SEC  dated 
October  13. 1969. 

>  See  Securities  Exchange  Act  Release  No.  27390 
(October  26. 1989),  54  FR  45878. 

*  See  Securities  Exchange  Act  Release  No.  28841 
(January  31, 1991),  56  FR  4881. 

'  See  letter  from  |ames  E.  Buck,  Senior  Vic» 
President  and  Secretary.  NYSE,  to  Christine  A. 
Sakach,  Branch  Chief,  National  Market  System 
Branch.  Division  of  Market  Regulation.  SEC  dated 
July  22, 1991. 

*  1'  CFR  240.11Aa3-l  (1989). 

'  Rule  llAa3-l(c)(l)  and  (2).  Paragraph  (8)(4)  of 
rule  llAa3-l  deHnes  a  "reported  security"  as  that 
for  which  transaction  reports  are  required  to  t>e 
made  on  a  real-time  basis  pursuant  to  an  effective 
transaction  reporting  plan. 


trading  voluaw  for  each  of  the 
component  stocks  represented  by  ESP 
transactions.* 

The  NYSE  provides  trading  facilities 
through  the  ESP  Service  for  reported 
securities  (as  conqranents  of  baskets) 
but  does  not  disserainate  on  a 
conaolidated  basis  the  total  daily 
trading  voUune  for  each  component 
stock.  The  NYSE  believed  that  its 
proposal  to  exclude  end-of-day 
transaction  volume  in  the  ESP 
component  stocks  from  the  consolidated 
transaction  volume  figures  was 
appropriate  to  provide  the  Division  and 
the  Exchange  with  an  opportunity  to 
assess  whether  the  absence  of 
individual  basket  component  stocks  in 
the  end-of-day  consotidated  volume 
figures  merited  modification  in  light  of 
actual  trading  experience." 

Due  to  the  low  volume  in  basket 
trading,  the  NYSE  has  requested  an 
extension  of  the  exemption  for 
disseminating  on  a  consolidated  basis 
the  total  trading  volume  for  each 
component  stock.  The  Commission 
believes  that  it  is  appropriate  to  extend 
the  conditional  relief  from  rule  llAa3-l 
through  January  31, 1992.  The  NYSE, 
however,  must  file  a  proposed  rule 
change  that  will  provide  for  the 
inclusion  of  end-of-day  transaction 
volume  in  the  ESP  component  stocks  in 
the  consolidated  transaction  volume 
figures,  on  or  before  December  1, 1991. 

III.  Condusioo 

Based  on  the  factors  presented  above, 
the  Commission  finds  that  the  requested 
extension  of  the  temporary  exemption 
granted  under  rule  llAa3-l  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder. 

//  is  therefore  ordered  purstiant  to 
section  llA  of  the  Act  and  rule  llAa3- 
1(g)  thereunder,  that  the  temporary 
exemption  from  the  requirement  of 
paragraph  (b)(2)(iv)  of  rule  llAa3-l  that 
the  Exchange  provide  for  the 
consolidation  of  transaction  reports  be. 
and  hereby  is.  extended  through  January 
31, 1992. 


•  Rule  llAa3-l(bK2)(iv). 

*  See  letter  fran  Ricfamrd  A.  Crasso.  Preatdeat  and 
Chief  Operatuig  Officer.  NYSE,  to  Brandon  C 
Becker,  Associate  Director,  Division.  SEC  dated 
October  4. 1989. 


For  the  ConunisMon  by  the  Dnrigion  of 
Mariiet  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand. 

Depaty  Secretary. 

[FR  Doc.  91-18577  Filed  8-6-91:  8:45  am] 

BtUJNQ  CODE  W10-01-« 


Self-Reguiatory  Organizations; 
Applications  for  UnUsted  Trading 
Privileges  and  of  Opporturrity  for 
Hearing;  PhHadelphia  Stock  Exchange, 
Incorporated 

July  31, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Sierra  Health  Services 
Common  Stock.  90Xn  Par  Vahie  (File  No.  7- 
7121) 
Universal  Health  Service,  Inc. 
Class  B  Commoa  Stock.  $0.01  Par  Value 
(File  No.  7-7122) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  21, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
apphcations.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  imlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  tiie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-18536  Filed  »-6-ei^  8:45  dm] 

■aUNO  CODE  MtO-OI-M 


Issuar  OeMiUng;  Application  To 
Witt>draw  From  Listing  and 
Registration;  Swift  Enargy  Company, 
Common  Stock,  $.01  Par  VaKie  (Ffta 
Na  1-6754) 

July  31.  IWl. 

Swift  Energy  Company  (^Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission")  ptirsuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  and  rule  12d2-2(d)  promulgated 
thereunder  to  withdraw  the  above 
specified  security  from  Usting  and 
registration  on  the  American  Stock 
Exchange,  Inc.  fAmex"). 

The  reasons  alleged  in  ^e  appHcation 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

Effective  at  the  opening  of  business  on 
)uly  11. 1991,  the  Company's  Common 
Stock  commenced  trading  on  the  New 
York  Stock  Exchange  ("fJYSE").  In 
making  the  decision  to  withdraw  its 
Common  Stock  from  listing  on  the 
Amex.  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual  listing 
of  ita  Common  Stock  on  the  NYSE  and 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading  - 
of  its  Common  Stock  and  believes  that 
dual  listing  would  fragment  the  market 
for  its  Common  Stock. 

Any  interested  person  may,  on  or 
before  August  21. 1991,  submit  by  letter 
to  the  Secretary  of  the  Commission,  450 
Fifth  Street  NVV.,  Washington,  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  shotdd 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 
Jonathan  G.  Katx. 
Secretary. 

[FR  Doc.  91-18537  Filed  8-S-»l:  8:45  amj 
■ILLMa  COM  •ti».«i-ti 
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SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Economic  Injury  Disaster 
Loan  Areas  #7356,  #7357.  ft  #7358) 

District  of  Columbia  (With  Contiguous 
Counties  in  Virginia  and  Maryland); 
Declaration  of  Disaster  Loan  Area 

The  District  of  Columbia  and  the 
contiguous  counties  of  Arlington  and 
Fairfax  and  the  Independent  City  of 
Alexandria  in  the  State  of  Virginia,  and 
Montgomery  and  Prince  Georges 
Counties  in  the  State  of  Maryland 
constitute  an  Economic  Injury  Disaster 
Loan  Area  due  to  damages  caused  by 
civil  disorders  which  occurred  on  May  5 
and  6, 1991  in  the  Mount  Pleasant  and 
Adams-Morgan  areas.  Eligible  small 
businesses  without  credit  available 
elsewhere  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  until  the 
close  of  business  on  April  27, 1992  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  suite  300, 
Atlanta,  Georgia  30308  or  other  locally 
announced  locations.  The  interest  rate 
for  eligible  small  busineses  and  small 
agricultural  cooperatives  is  4  percent. 

The  economic  injury  number  assigned 
to  the  State  of  Virginia  is  735700  and  for 
the  State  of  Maryland  the  number  is . 
735800. 

(Catalog  of  Federal  Domeatic  Assistance 
Program  No.  590C2) 

Dated:  July  25. 1991. 

Patricia  Saikl, 

Administrator. 

|FR  Doc.  91-18538  Filed  8-5-91;  8:45  amj 

BtUJNQCOOC  MnS-OI-M 


Worth,  TX  76155  or  other  locally 
announced  locations. 
The  interest  rates  are: 


Percent 


(Declaration  of  Disaster  Loan  Areas  #2516 
»  #2517] 

Missouri  (And  Contiguous  Counties  in 
Illinois);  Declaration  of  Disaster  Loan 
Area 

St.  Louis  County,  the  contiguous 
counties  of  Franklin,  Jefferson,  and  St. 
Charles,  and  the  Independent  City  of  St. 
Louis  in  the  State  of  Missouri,  and 
Madison,  Monroe,  and  St.  Clair  Counties 
in  the  State  of  Illinois  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  flooding  which  occurred  on 
July  9-10, 1991.  Apphcations  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  September  26, 1991  and  for 
economic  injury  until  the  close  of 
business  on  April  27, 1992  at  the  address 
listed  below:  U.S.  Small  Business 
Administration,  Disaster  Area  3  Office.' 
4400  Amon  Carter  Blvd.,  suite  102.  Ft. 


For  physical  damage: 

Homeowners  with  Credit  Avail- 
able Elsewhere 8.000 

■  Homeowners      without      Credit 

Available  Elsewhere 4.000 

Businesses  with  Credit  Available 
Elsewhere „...       8.000 

Businesses  and  Non-Profit  Orga- 
nizations without  Credit  Avail- 
able Elsewhere 4.000 

Others  (Including  Non-Profit  Or- 
ganizations) with  Credit  Avail- 
able Elsewhere 9.125 

For  economic  injury: 

Businesses  and  Small  Agricultur- 
al Cooperatives  without  Credit 
Available  Elsewhere 4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  251606  for  the 
State  of  Missouri  and  251706  for  the 
State  of  Illinois.  For  economic  injury  the 
numbers  are  735900  for  Missouri  and 
736000  for  Illinois. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 

Dated:  July  26, 1991. 
Patricia  SaikL 
Administrator. 

[FR  Doc.  91-18539  Filed  8-5-91;  8:45  amJ 
BILUNO  CODE  602S-01-M 

(License  No.  03/03-0050] 

Fidelity  America  Small  Business 
Investment  Co^  Surrender  of  License 

Notice  is  hereby  given  that  Fidelity 
America  Small  Business  Investment  Co., 
C'FASBIC"),  128  Fayette  St.. 
Conshohocken,  PA  19428,  has 
surrendered  its  License  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  ("the  Act"). 
FASBIC  was  licensed  by  the  Small 
Business  Administration  on  January  4, 
1963. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  June  17, 
1991,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Smell  Business 
Investment  Companies) 
Dated:  July  26, 1991. 
Bernard  Kulik, 

Associate  Administrator  for  Investment 
(FR  Doc.  91-18540  Filed  8-^-91;  8:45  am] 
enxiNQ  cooc  mus-oi-m 


(Delegation  of  Auttiorlty  No.  12-A  (Revision 
01 

Delegation  of  Authority;  Redelegatlon 
of  Financial  Assistance 

Delegation  of  Authority  No.  12-A 
(Revision  3)  (49  FR  5411)  is  hereby 
superseded  by  Delegation  of  Authority 
No.  12-A  (Revision  4).  This  revision 
reflects  the  organizational  changes 
made  by  a  reorganization  of  the  Finance 
and  Investment  activities  of  the  Small 
Business  Administration.  Delegation  of 
Authority  No.  12-A  (Revision  4)  reads  as 
follows: 

I.  Pursuant  to  the  action  of  the 
Administrator,  Small  Business 
Administration,  dated  February  12, 1990 
the  following  authority  is  hereby 
delegated  to  the  specific  positions 
designated  herein  as  follows: 

A.  To  the  Assistant  Administrator  for 
Financial  Assistance  as  follows: 

1.  Financial  Assistance  Program 

a.  To  take  any  and  all  actions 
involved  in  approval  or  decline  of 
applications  for  direct  and  guaranteed 
business  and  development  company 
loans,  and  approval  or  decline  of 
guarantees  of  debentures,  authorized  to 
be  made  under  section  7(a]  of  the  Small 
Business  Act  and  title  V  of  the  Small 
Business  Investment  Act  of  1958 
including  reconsideration  thereof;  and  to 
execute  authorizations  and 
modifications  pertaining  to  such  loans 
and  debentures. 

b.  To  cancel,  reinstate,  modify,  and 
amend  authorizations  for  any  such  loans 
and  debentures. 

c.  To  determine  eligibility  for  loan  and 
debentiu^  financing  applicants. 

d.  To  take  all  necessary  actions  in 
connection  with  the  sale  of  SBA 
guaranteed  Certified  Development 
Company  debentures  and  SBA 
guaranteed  Certificates  issued  against 
pools  of  such  debentures  to  the  Federal 
Financing  Bank  or  any  other  duly 
qualified  purchaser  as  determined  by 
SBA. 

e.  To  take  all  necessary  actions  in 
connection  with  the  servicing, 
administration,  collection,  and 
liquidation  of  all  loans  and  debentiires 
and  any  other  obligations  and  acquired 
property  related  to  them;  with  the 
exception  of  legal  action  to  be  taken 
with  rvspect  to  loans  or  debentiu^s 
classified  as  in  litigation. 

f.  To  take  all  necessary  actions  in 
connection  with  the  liquidation  of  loans 
made  by  the  Economic  Development 
Administration  of  the  Department  of     : 
Commerce  pursuant  to  a  Memorandum 
of  Understanding  executed  on  March  10, 
1971,  with  the  exception  of  legal  action  : 


taken  with  respect  to  any  8u( 
classified  as  in  litigation. 

g.  To  take  all  necessary  ac 
connection  with  the  financial 
certificates  of  competency  is 
section  8(b)(7]  of  the  Small  B 
and,  as  appropriate,  financia 
contracts  let  by  SBA  under  s 
of  the  Small  Business  Act 

2.  Participating  Lender  Progn 

a.  To  take  all  necessary  ac 
connection  with  determinatic 
eligibility  for  lending  institut 
Development  Companies  to  | 
in  SBA  lending  and  financial 
programs  In  accordance  with 
Business  Act  and  title  V  of  tl 
Business  Investment  Act  of  1 
including  actions  required  to 
suspension  or  revocation  of  i 
any  such  institution. 

b.  To  take  all  necessary  ac 
connection  with  the  regulatic 
lending  institutions  and  Dev( 
Companies  participating  in  S 
and  financial  assistance  pro{ 
accordance  with  the  Small  B 
and  title  V  of  the  Small  Busii 
Investment  Act  of  1958  and  t 
regulations  promulgated  thei 

c  To  take  all  necessary  ac 
connection  with  the  promotl( 
development  of  the  Agency's 
assistance  activities  as  they 
participating  lending  instituti 
Development  Companies. 

3.  Initial  Placement  and  Seco 
Market  Activity 

a.  To  plan,  direct  and  adm 
secondary  market  activity  ae 
to  loan  servicing  and  procesE 
doing,  to  execute  any  necess 
documents  and  to  take  other 
action  to  implement  and  mai 
secondary  market  activity,  ir 
loan  pooling. 

b.  To  determine  and  develi 
and  procedures  necessary  fo 
support  of  secondary  market 
through  the  office  of  Portfolic 
Management  to  fulfill  SBA's 
obligations  in  secondary  par 
guaranty  agreements. 

4.  Lease  Guaranty  Activities 

a.  To  take  all  necessary  ac 
connection  with  the  adminisi 
servicing  of  reinsured  lease  i 
guaranty  Insurance  policies  ( 
referred  to  as  "lease  guarant 
entered  into  pursuant  to  title 
Small  Business  Investment  A 

b.  To  process  claims  arisin 
lease  guarantees. 

c.  To  take  all  necessary  ac 
connection  with  the  default  ( 
lease  guarantees  except  for 
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1  Credit  Avail- 

8.000 

'ithout      Credit 

^here 4.000 

Credit  Available 

8.000 
[on-Profit  Orga- 
Jt  Credit  Avail- 

4.000 

Non-Profit  Or- 
h  Credit  Avail- 
9.125 

nail  Agricultur- 
without  Credit 
'here 4.000 

signed  to  this  disaster 
ge  are  251606  for  the 
md  251706  for  the 
)r  economic  injury  the 
10  for  Missouri  and 

Jomestic  Assistance 

ind  59008] 
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>mall  Business 
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given  that  Fidelity 
siness  Investment  Co., 
lyette  St.. 
L 19428,  has 
:ense  to  operate  as  a 
estment  company 
isiness  Investment 
ended  ("the  Act"), 
sed  by  the  Small 
ration  on  January  4. 

rity  vested  by  the  Act 
e  Regulations 
under,  the  surrender 
accepted  on  June  17, 
gly,  all  rights, 
ichises  derived 
en  terminated. 

)omestic  Assistance 
Jmell  Business 
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ilorfor  Investment 
led  8-5-91;  8:45  am] 


[Delegation  of  Auttiority  No.  12-A  (Revision 
<)] 

Oeiegation  of  Autftoiity;  Redelegation 
of  Financial  Assistance 

Delegation  of  Authority  No.  12-A 
(Revision  3)  (49  FR  5411)  is  hereby 
superseded  by  Delegation  of  Authority 
No.  12-A  (Revision  4).  This  revision 
reflects  the  organizational  changes 
made  by  a  reorganization  of  the  Finance 
and  Investment  activities  of  the  Small 
Business  Administration.  Delegation  of 
Authority  No.  12-A  (Revision  4)  reads  as 
follows: 

I.  Pursuant  to  the  action  of  the 
Administrator,  Small  Business 
Administration,  dated  February  12, 1990 
the  following  authority  is  hereby 
delegated  to  the  specific  positions 
designated  herein  as  follows: 

A.  To  the  Assistant  Administrator  for 
Financial  Assistance  as  follows: 

1.  Financial  Assistance  Program 

a.  To  take  any  and  all  actions 
involved  in  approval  or  decline  of 
apphcations  for  direct  and  guaranteed 
business  and  development  company 
loans,  and  approval  or  decline  of 
guarantees  of  debentures,  authorized  to 
be  made  under  section  7(a)  of  the  Small 
Business  Act  and  title  V  of  the  Small 
Business  Investment  Act  of  1958 
including  reconsideration  thereof;  and  to 
execute  authorizations  and 
modifications  pertaining  to  such  loans 
and  debentures. 

b.  To  cancel,  reinstate,  modify,  and 
amend  authorizations  for  any  such  loans 
and  debentures. 

c.  To  determine  eligibility  for  loan  and 
debenture  financing  applicants. 

d.  To  take  all  necessary  actions  in 
connection  with  the  sale  of  SBA 
guaranteed  Certified  Development 
Company  debentures  and  SBA 
guaranteed  Certificates  issued  against 
pools  of  such  debentures  to  the  Federal 
Financing  Bank  or  any  other  duly 
qualified  purchaser  as  determined  by 
SBA. 

e.  To  take  all  necessary  actions  in 
connection  with  the  servicing, 
administration,  collection,  and 
liquidation  of  all  loans  and  debentures 
and  any  other  obligations  and  acquired 
property  related  to  them;  with  the 
exception  of  legal  action  to  be  taken 
with  respect  to  loans  or  debentures 
classified  as  in  litigation. 

f.  To  take  all  necessary  actions  in 
connection  with  the  liquidation  of  loans 
made  by  the  Economic  Development 
Administration  of  the  Department  of  ■ ; 
Commerce  pursuant  to  a  Memorandum 
of  Understanding  executed  on  March  10. 
1971,  with  the  exception  of  legal  action 


taken  with  respect  to  any  such  loans 
classified  as  in  litigation. 

g.  To  take  all  necessary  actions  in 
connection  with  the  financial  aspects  of 
certificates  of  competency  issued  under 
section  8(b)(7]  of  the  Small  Business  Act 
and,  as  appropriate,  financial  aspects  of 
contracts  let  by  SBA  under  section  6(a) 
of  the  Small  Business  Act 

2.  Participating  Lender  Program 

a.  To  take  all  necessary  actions  In 
connection  with  determinations  of 
eligibility  for  lending  institutions  and 
Development  Companies  to  participate 
in  SBA  lending  and  fmanclal  assistance 
programs  In  accordance  with  the  Small 
Business  Act  and  title  V  of  the  Small 
Business  Investment  Act  of  1958, 
including  actions  required  to  initiate 
suspension  or  revocation  of  eligibility  of 
any  such  institution. 

b.  To  take  all  necessary  actions  in 
connection  with  the  regulation  of 
lending  institutions  and  Development 
Companies  participating  in  SBA  lending 
and  financial  assistance  programs,  in 
accordance  with  the  Small  Business  Act 
and  title  V  of  the  Small  Business 
Investment  Act  of  1958  and  the 
regulations  promulgated  thereunder. 

c.  To  take  all  necessary  actions  in 
connection  with  the  promotion  and 
development  of  the  Agency's  financial 
assistance  activities  as  they  relate  to 
participating  lending  institutions  and 
Development  Companies. 

3.  Initial  Placement  and  Secondary 
Market  Activity 

a.  To  plan,  direct  and  administer 
secondary  market  activity  as  it  relates 
to  loan  servicing  and  processing.  In  so 
doing,  to  execute  any  necessary 
documents  and  to  take  other  appropriate 
action  to  implement  and  maintain 
secondary  market  activity,  including 
loan  pooling. 

b.  To  determine  and  develop  policy 
and  procedures  necessary  for  field  office 
support  of  secondary  market  activities, 
through  the  o^ce  of  Portfolio 
Management  to  fulfill  SBA's  contractual 
obligations  in  secondary  participation 
guaranty  agreements. 

4.  Lease  Guaranty  Activities 

a.  To  take  all  necessary  actions  in 
connection  with  the  administration  and 
servicing  of  reinsured  lease  rental 
guaranty  Insurance  policies  (hereinafter 
referred  to  as  "lease  guarantees") 
entered  into  pursuant  to  tide  IV  of  the 
Small  Business  Investment  Act  of  1958. 

b.  To  process  claims  arising  out  of 
lease  guarantees. 

c.  To  take  all  necessary  actions  in 
connection  with  the  default  of  all  direct 
lease  guarantees  except  for  legal  action 


with  respect  to  matters  classified^s  in 
litigation. 

5.  Pollution  Control  Financing  Guaranty 
Activities 

a.  To  approve  or  decline  applications 
for  pollution  control  financing 
guarantees  authorized  to  be  made  by  the 
Agency  pursuant  to  title  IV  of  the  Small 
Business  Investment  Act  of  1958, 
including  reconsideration  thereof,  and  to 
execute  commitments  and  modifications 
thereto  and  guarantees  pertaining  to 
such  financing. 

b.  To  determine  eligibility  and  make 
size  determinations  of  applicants  for 
pollution  control  financing  guarantees. 

c.  To  take  all  necessary  actions  in 
connection  with  the  servicing, 
administration  of  pollution  control 
financing  guarantees,  and  the  collection, 
and  payment  of  claims  arising  as  a 
result  of  any  default  of  a  pollution 
control  financing  guaranty  upon  default 
of  a  benefited  small  business,  with  the 
exception  as  in  litigation. 

d.  To  enter  into  participation 
agreements  with  qualified  companies 
and  to  revise  such  agreements  when 
necessary. 

6.  To  amend,  suspend,  or  revoke 
authority  delegated  to  any  position 
listed  below. 

B.  To  the  Director,  Office  of  Financing 
as  follows: 

1.  Financial  Assistance  Program 

a.  To  take  any  and  all  actions 
involved  in  approval  or  decline  of 
applications  for  direct  and  guaranteed 
business  and  development  company 
loans  authorized  to  be  made  under 
section  7(a]  of  the  Small  Business  Act 
including  reconsideration  thereof:  and  to 
execute  authorizations  and 
modifications  pertaining  to  such  loans. 

b.  To  cancel,  reinstate,  modify,  and 
amend  authorizations  for  any  such 
loans. 

c.  To  determine  eligibility  for  loan 
applicants. 

d.  To  take  all  necessary  actions  in 
connection  with  the  servicing, 
administration,  collection,  and 
liquidation  of  all  loans  and  any  other 
obligations  and  acquired  property 
related  to  them:  with  the  exception  of 
legal  action  to  be  taken  with  respect  to 
loans  or  any  other  obligation  classified 
as  in  litigation. 

e.  To  take  all  necessary  actions  in 
connection  with  the  liquidation  of  loans 
made  by  the  Economic  Development 
Administration  of  the  Department  of 
Commerce  pursuant  to  a  Memorandum 
of  Understanding  executed  on  March  10. 
f971,  with  the  exception  of  legal  action 
taken  with  respect  to  any  such  loans 
classified  as  in  litigation. 


f.  To  take  all  necessary  actions  in 
connection  with  the  servicing  of  | 

financial  aspects  of  certificates  of 
competency  issued  under  section  B(b)(7) 
of  the  Small  Business  Act  and.  as  , 

appropriate,  financial  aspects  of  \ 

contracts  let  by  SBA  under  section  8(a) 
of  the  Small  Business  Act. 

2.  Paftidpating  Lender  Program  • 

■  5 

a.  To  take  all  necessary  actions  in         ' 

connection  with  determinations  of 
eligibility  for  lending  institutions  to 
participate  in  SBA  lending  and  financial 
assistance  programs  in  accordance  with 
the  Small  Business  Act,  including 
actions  required  to  initiate  suspension 
or  revocation  of  eligibility  of  any  such 
institution. 

b.  To  take  all  necessary  action  in 
connection  with  the  regulation  of 
lending  institutions  participating  in  SBA 
lending  and  fmanclal  assistance 
programs,  in  accordance  with  the  Small 
Business  Act  and  the  regulations 
promulgated  thereunder. 

c.  To  take  all  necessary  actions  in 
connection  with  the  promotion  and 
development  of  the  Agency's  financial 
assistance  activities  as  they  related  to 
participating  lending  institutions. 

3.  Initial  Placement  and  Secondary 
Market  Activity 

a.  To  plan,  direct  and  administer 
secondary  market  activity  as  it  relates 
to  loan  servicing  and  processing.  In  so 
doing,  to  execute  any  necessary 
documents  and  to  take  other  appropriate 
action  to  implement  and  maintain 
secondary  market  activity. 

b.  To  determine  and  develop  policy 
and  procedures  necessary  for  field  office 
support  of  secondary  market  activities, 
through  the  office  of  Portfolio 
Management  to  fulfill  SBA's  contractual 
obligations  in  secondary  participation 
guaranty  agreements. 

4.  Lease  Guaranty  Activities 

a.  To  take  all  necessary  actions  in 
connection  with  the  administration  and 
servicing  of  reinsured  lease  rental 
guaranty  insurance  policies  (hereinafter 
referred  to  a8"lea8e  guarantees") 
entered  into  pursuant  to  title  IV  of  the 
Small  Business  Investment  Act  of  1958. 

b.  To  process  claims  arising  out  of 
lease  guarantees. 

c  To  take  aU  necessary  actions  in 
connection  Mrith  the  default  of  all  direct 
lease  guarantees,  except  for  legal  action  , 
with  respect  to  matters  classified  as  in  :. 
litigation. 
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5.  Pollution  Control  Financing  Guaranty 
Activitiea 

a.  To  approve  or  decline  applications 
for  poUution  control  Bnancinig 
guarantees  authorized  to  be  made  by  the 
Agency  pursuant  to  title  IV  of  the  Small 
Business  Act  of  1958,  including 
reconsideration  thereof,  and  to  execute 
commitments  and  modifications  thereto 
and  guarantees  pertaining  to  such 
financing. 

b.  To  determine  eligibility  and  make 
size  determinations  of  applicants  for 
pollution  control  financing  guarantees. 

c.  To  take  all  necessary  actions  in 
connection  with  the  servicing, 
administration  of  pollution  control 
financing  guarantees,  and  the  collection, 
and  payment  of  claims  arising  as  a 
result  of  any  default  of  a  pollution 
control  financing  guaranty  upon  default 
of  a  benefitted  small  business,  with  the 
exception  of  legal  action  to  be  taken 
with  respect  to  guarantees  classified  as 
in  litigation. 

d.  To  enter  into  participation 
agreements  with  qualified  companies 
and  to  revise  such  agreements  when 
necessary. 

6.  To  amend,  suspend,  or  revoke 
authority  delegated  to  any  position 
listed  below. 

a.  Chief.  Loan  Policy  and  Procedures 
Branch 

1.  To  approve  or  decline  appUcations 
for  all  loans,  excluding  disaster  loans, 
authorized  to  be  made  by  the  Agency 
pursuant  to  the  Small  Business  Act, 
including  reconsideration  thereof,  and  to 
execute  authorizations  and  amendments 
pertaining  to  such  loans. 

2.  To  cancel,  reinstate,  modify,  and 
amend  authorizations  for  any  such  loan. 

3.  To  determine  eligibility  of  any 
applicant  for  any  such  loan. 

b.  Chief.  Office  of  Financial  Institutians 

1.  To  take  all  necessary  actions  in 
connection  with  determinations  of 
eligibility  for  lending  institutions  to 
participate  in  SBA  lending  and  financial 
assistance  programs  authorized  by  the 
Small  Business  Act,  including  the 
suspension  or  revocation  of  such 
eligibility  provided, Tiowever,  that  any 
final  determination  regarding  eligibility, 
suspension,  or  revocation  of  such 
eligibility  shall  be  retained  by  the 
Assistant  Administrator  for  Financial 
Assistance. 

2.  To  take  aQ  necessary  actions  in 
connection  with  the  regulation  of 
lending  institutions  participating  in  OTA 
lending  and  financial  assistance 
programs,  in  accordance  with  the  Small 
Business  Act  and  the  regulations 
promulgated  thereunder. 


3.  To  take  all  necessary  actions  In 
connection  with  the  promotion  and 
development  of  the  Agency's  financial 
assistance  activities  as  they  relate  to 
participating  lending  institutions. 

a  To  the  Director,  Office  of  Portfolio 
Management  as  follows: 

1.  To  take  all  necessary  action  in 
connection  with  the  servicing, 
administration,  collection,  and 
liquidation  of  all  loans,  debentiu^s, 
direct  lease  guarantees  (including 
automatic  terminations  provided  for 
within  the  Policy),  poUution  control 
financings,  made  or  guaranteed  pursuant 
to  the  Small  Business  Act  and  acquired 
property  related  thereto,  with  the 
exception  of  legal  action  taken  with 
respect  to  those  loans  and  other 
obligations  classified  as  in  htigation. 

2.  To  take  all  necessary  actions  in 
connection  with  the  Uquidation  of  loans 
made  by  the  Economic  Development 
Administration  of  the  Department  of 
Commerce  pursuant  to  a  Memorandum 
of  Understanding  executed  on  March  10, 
1971,  with  the  exception  of  legal  action 
taken  with  respect  to  matters  classified 
as  in  litigation. 

3.  To  take  all  necessary  actions  in 
connection  with  the  servicing  of 
financial  aspects  of  certificates  of 
competency  issued  under  section  8(b)(7) 
of  the  Small  Business  Act  as  amended, 
and,  as  appropriate,  financial  aspects  of 
contracts  let  by  SBA  pursuant  to  section 
8(a)  of  the  Small  Business  Act,  as 
amended. 

4.  The  authority  delegated  to  the 
Director,  Office  of  Portfolio  Management 
is  redelegated  to  the  specific  positions 
designated  herein  as  follows: 

a.  Chief.  Operations  Assistance  Branch 

1.  To  take  all  necessary  actions  in 
connection  with  the  servicing, 
administration,  collection,  and 
liquidation  of  all  loans  and  debentures, 
direct  lease  guarantees  (including 
automatic  terminations  provided  for 
within  the  Policy),  pollution  control 
financing,  and  other  obligations  and 
acquired  property  within  all  loan 
programs  of  the  SBA,  with  the  exception 
of  legal  action  taken  with  respect  to 
those  loans  and  other  obligations 
classified  as  in  htigation. 

2.  To  take  all  necessary  actions  in 
connection  with  the  liquidation  of  loans 
made  by  the  Economic  Development 
Administration  of  the  Department  of 
Commerce  pursuant  to  a  Memorandum 
of  Understanding  executed  on  March  10, 
1971,  with  the  exception  of  legal  action 
taken  with  respect  to  loans  classified  as 
in  litigation. 

3.  To  take  all  necessary  actions  in 
connection  with  the  servicing  of 
financial  aspects  of  certificates  of 


competency  issued  under  section  8(bM7) 
of  the  Small  Business  Act  and.  as 
appropriate,  financial  aspects  of 
contracts  let  by  SBA  pursuant  to  section 
8(a]  of  the  Small  Business  Act.  as 
amended. 

D.  To  the  Director,  office  of  Economic 
Development  as  follows: 

1.  To  approve  or  decline  development 
company  loan  applicatioiu  and 
debenture  guarantees  authorized  under 
title  V  of  the  Small  Business  Investment 
Act  of  1958,  including  reconsideration 
thereof,  and  to  execute  authorizations 
and  modifications  pertaining  to  such 
loans  and  debentures. 

2.  To  cancel,  reinstate,  modify,  and 
amend  authorizations  for  such  loans  and 
debentures.  To  take  all  necessary 
actions  in  connection  with  the  sale  of 
SBA  guaranteed  Certified  Development 
Company  debentures  and  SBA 
guaranteed  Certificates  issued  against 
pools  of  such  debentures  to  the  Federal 
Financing  Bank  or  any  other  duly 
qualified  purchaser  as  determined  by 
SBA. 

a.  To  take  all  necessary  actions  in 
connection  with  determinations  of 
eligibility  for  Development  Companies 
to  participate  in  SBA  lending  and 
financial  assistance  programs  in 
accordance  with  title  V  of  the  Small 
Business  Investment  Act  of  1958, 
including  actions  required  to  initiate 
suspension  or  revocation  of  eligibility  of 
any  such  institution. 

b.  To  take  all  necessary  action  in 
connection  with  the  regulation  of 
Development  Companies  participating 
in  SBA  lending  and  financial  assistance 
programs.  In  accordance  with  title  V  of 
the  Small  Business  Investment  Act  of 
1958,  and  the  regulations  promulgated 
thereunder. 

c  To  take  all  necessary  actions  in 
coimectin  with  the  promotion  and 
development  of  the  Agency's  financial 
assistance  activities  as  they  relate  to 
Development  Companies. 

E.  To  the  Central  Office  Claims 
Review  Committee  as  follows: 

1.  This  committee  shall  consist  of  the 
Director,  Office  of  Portfolio 
Management,  acting  as.  chairperson. 
Director,  Office  of  Financing,  and  the 
Associate  General  Counsel  for 
Litigation.  Office  of  the  General 
Counsel. 

2.  This  committee  shall  consider, 
advise  upon,  and  make  the  final 
decision  to  accept  or  reject  reasonable 
and  properly  supported  compromise 
proposals,  regarding  indebtedness  owed 
to  the  SBA,  with  the  exception  of 
indebtedness  owed  by  a  small  business 
investment  company  licensed  pursuant 
to  section  301(c)  or  301(d)  of  the  Small 


Business  Investment  Act  of  19 
amended. 

II.  This  delegation  does  not  i 
anyone  serving  in  the  above  s] 
positions  (except  as  set  forth  i 
above): 

A.  To  sell  any  primary  oblig 
other  evidence  of  indebtednes 
to  the  Agency  for  a  sum  less  tl 
total  amount  due  thereunder. 

B.  To  deny  liability  of  the  SI 
terms  of  a  participation  or  gua 
agreement,  or  the  Initiation  of 
recovery  from  a  participation  ( 
guaranty  agreement 

C.  To  accept  or  reject  a  com 
settlement  of  an  indebtedness 
Agency  for  a  sum  less  than  th« 
amount  due  thereon. 

IIL  The  authority  delegated 
may  not  be  redelegated. 

IV.  The  authority  delegated 
position  indicated  herein  may 
exercised  by  any  SBA  employi 
officially  designated  as  Acting 
position. 

Dated:  July  25. 1991. 
Patricia  F.  Saikl. 

Administrator. 

(FR  Doc.  91-18377  Filed  8-5-91;  8:^ 
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DEPARTMENT  OF  TRANSPOI 

Office  Of  ttw  Secretary 

Reports,  Forms,  and  Recordk 
Requirements:  SutMnlttals  to 
July  29, 1991 

agency:  Department  of  Transi 
(DOT).  Office  of  the  Secretary 
action:  Notice. 

summary:  This  notice  lists  tho 
reports,  and  recordkeeping  req 
imposed  upon  the  public  whici 
transmitted  by  the  Department 
Transportation  on  July  29, 1991 
Office  of  Management  and  Bu( 
(OMB)  for  its  approval  in  acco 
with  the  requirements  of  the  Pi 
Reduction  Act  of  1980  (44  U.S.I 
35). 

FOR  FURTHER  INFORMATION  CO 

John  Chandler,  Annette  Wilsoi 
Pickrel.  Information  Requiremi 
Division,  M-34,  Office  of  the  S 
of  Transportation,  400  Seventh 
SW.,  Washington,  DC  20590.  te 
(202)  366-4735,  or  Edward  Clar 
Wayne  Brough.  Office  of  Mant 
and  Budget,  New  Executive  Of 
Building,  room  3228,  Washingti 
20503.  (202)  395-7340. 


I  /  Tuesday.  Augit^t  6,  1991  /  Noticed 
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competency  issued  under  section  8(bM7) 
of  the  Small  Business  Act  and.  as 
appropriate,  financial  aspects  of 
contracts  let  by  SBA  pursuant  to  section 
8(a)  of  the  Small  Business  Act,  as 
amended. 

D.  To  the  Director,  office  of  Economic 
Development  as  follows: 

1.  To  approve  or  decline  development 
company  loan  applications  and 
debentuj%  guarantees  authori2ed  under 
title  V  of  the  Small  Business  Investment 
Act  of  1958,  including  reconsideration 
thereof,  and  to  execute  authorizations 
and  modifications  pertaining  to  such 
loans  and  debentures. 

2.  To  cancel,  reinstate,  modify,  and 
amend  authorizations  for  such  loans  and 
debentures.  To  take  all  necessary 
actions  in  connection  with  the  sale  of 
SBA  guaranteed  Certified  Development 
Company  debentures  and  SBA 
guaranteed  Certificates  issued  against 
pools  of  such  debentures  to  the  Federal 
Financing  Bank  or  any  other  duly 
qualified  purchaser  as  determined  by 
SBA. 

a.  To  take  all  necessary  actions  in 
connection  with  determinations  of 
eligibility  for  Development  Companies 
to  participate  in  SBA  lending  and 
financial  assistance  programs  in 
accordance  with  title  V  of  the  Small 
Business  Investment  Act  of  1958, 
including  actions  required  to  initiate 
suspension  or  revocation  of  eligibility  of 
any  such  institution. 

b.  To  take  all  necessary  action  in 
connection  with  the  regulation  of 
Development  Companies  participating 
in  SBA  lending  and  financial  assistance 
programs,  in  accordance  with  title  V  of 
the  Small  Business  Investment  Act  of 
1958,  and  the  regidations  promulgated 
thereunder. 

c.  To  take  all  necessary  actions  in 
connectin  with  the  promotion  and 
development  of  the  Agency's  financial 
assistance  activities  as  they  relate  to 
Development  Companies. 

B.  To  the  Central  Office  Claims 
Review  Committee  as  follows: 

1.  This  committee  shall  consist  of  the 
Director,  Office  of  Portfoho 
Management,  acting  as.  chairperson. 
Director,  Office  of  Financing,  and  the 
Associate  General  Counsel  for 
Litigation.  Office  of  the  General 
Counsel. 

2.  This  committee  shall  consider, 
advise  upon,  and  make  the  final 
decision  to  accept  or  re)ect  reasonable 
and  iut>perly  supported  compromise 
proposals,  regarding  indebtedness  owed 
to  the  SBA,  with  the  exception  of 
indebtedness  owed  by  a  small  business 
investment  company  licensed  pursuant 
to  section  301(c)  or  301(d)  of  the  Small 


Business  Investment  Act  of  1958,  as 
amended. 

II.  This  delegation  does  not  authorize 
anyone  serving  in  the  above  specified 
positions  (except  as  set  forth  in  1(E) 
above): 

A.  To  sell  any  primary  obligations  or 
other  evidence  of  indebtedness  owned 
to  the  Agency  for  a  sum  less  than  the 
total  amount  due  thereunder. 

B.  To  deny  liability  of  the  SBA  under 
terms  of  a  participation  or  guaranty 
agreement,  or  the  initiation  of  a  suit  for 
recovery  from  a  participation  or 
guaranty  agreement 

C.  To  accept  or  reject  a  compromise 
settlement  of  an  indebtedness  owed  the 
Agency  for  a  sum  less  than  the  total 
amount  due  thereon. 

IIL  The  authority  delegated  herein 
may  not  be  redelegated. 

IV.  The  authority  delegated  to  any 
position  indicated  herein  may  be 
exercised  by  any  SBA  employee 
officially  designated  as  Acting  in  that 
position. 

Dated:  )uly  25, 1991. 
Patricia  F.  Salkx, 

Administrator. 

(FR  Doc.  91-18377  Filed  8-5-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Office  Of  tlie  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements:  SutMnlttals  to  0MB  on 
July  29, 1991 

AQENCV:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 

action:  Notice. 

summary:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  July  29, 1991,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35). 

FOR  FURTHER  INFORMATION  CONTACT. 

John  Chandler,  Annette  Wilson  or  Susan 
Pickrel,  Information  Requirements 
Division,  M-34.  Office  of  the  Secretary 
of  Transportation,  400  Seventh  Street 
SW..  Washington,  DC  20590.  telephone. 
(202)  366-4735,  or  Edward  Clarke  or 
Wayne  Brough,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  room  3228,  Washington.  DC 
20503.  (202)  395-7340. 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  3507  of  title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980. 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register. 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  comments  on  the 
proposed  forms,  reporting  and 
recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Informatioa  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
listed  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directly  to  the  OMB  officials  listed  in  the 

"FOR  FURTHER  INFORMATION  CONTACT:" 

paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
coQunents,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  officials  of  your  intent 
immediately. 
Items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  on  July 
29,1991. 

DOT  No:  3519. 

OMB  No:  New. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Survey  of  families  of  Head 
Injured  Persons  in  the  National  Head 
Injury  Foundation  Database. 

Need  for  Information:  To  gather 
needed  information  on  costs  and  injuries 
of  head  injured  persons. 

Proposed  Use  of  Information:  The 
National  Head  Injury  Foundation  needs 
information  on  the  service  utilization 
history  and  consequences  of  head  injury 
in  order  to  provide  help  to  families  and 
to  develop  prevention  activities.  The 
Agency  also  needs  additional  cost  data 
on  head  injuries  for  regulatory  analyses. 

Frequency:  One-time  only. 

Burden  Estimate:  200  hours. 

Respondents:  Individuals. 

Formfs):  Questionnaire. 

A  verage  Burden  Hours  Per  Response: 
i  hour. 

DOT  No:  3520. 


OAfB  A/a- 2115-0571. 

Administration:  U.S.  Coast  Guard. 

Title:  Alternative  Provisions  for 
Reinspections  of  Offshore  Supply 
Vessels  in  Foreign  Ports. 

Need  for  Information:  This 
information  collection  requirement  it 
needed  by  the  U.S.  Coast  Guard  to 
ensure  that  offshore  supply  vessels 
(OSV),  based  overseas,  are  inspected 
before  they  are  put  into  service.  The 
owners  and  operators  of  OSVs  submit 
certified  examination  reports  and 
statements  to  the  Coast  Guard  as  an 
alternative  to  the  Coast  Guard 
reinspecting  these  vessels. 

Proposed  Use  of  Information:  This 
information  collection  requirement  will 
be  used  by  the  U.S.  Coast  Guard  as  an 
alternative  to  Coast  Guard  marine 
inspectors  conducting  reinspection 
examinations  on  offshore  OSVs  that 
operate  in  overseas  locations.  Marine 
Inspectors  will  issue  vessel's  certificates 
of  inspection  with  a  letter  or 
endorsement  containing  specific 
information  concerning  the  person  who 
performed  the  examination:  also  to 
ensure  that  these  vessels  remain  fit  for 
the  route  and  service  specified  in  the 
certificate  of  inspection. 

Frequency:  On  occasion. 

Burden  Estimate:  780  hours. 

Respondents:  Owners  or  Operators  of 
Offshore  Supply  Vessels. 

Formfs):  None. 

A  verage  Burden  Hours  Per  Response: 
7  hours  and  30  minutes. 

DOT  No:  3521. 

OM5M).- 2115-0094. 

Administration:  U.S.  Coast  Guard. 

Title:  Safety  Approval  of  Cargo 
Containers. 

Need  for  Information:  This 
information  collection  requirement  is 
needed  by  the  U.S.  Coast  Guard  to 
enforce  and  carry  out  the  provisions  of 
the  Convention  for  Safe  Containers 
(SCS).  The  recordkeeping  requirement 
ensures  that  adequate  documentation  is 
available  to  verify  that  an  individual 
container  or  an  entire  design  type  has 
been  designed  and  tested.  It  also 
ensures  that  containers  are  maintained 
in  safe  condition  and  that  periodic 
examinations  are  carried  out  in 
accordance  with  the  CSC. 

Proposed  Use  of  Information:  This 
information  collection  requirement  will 
be  used  by  the  U.S.  Coast  Guard  for  (1) 
receiving  specific  design  information  for 
plan  review  and  approval,  (2)  receiving 
information  concerning  the  continuous 
examination  program  (3)  to  ensure  when 
additional  containers  are  being 
manufactured,  to  any  approved  design, 
no  unauthorized  changes  are  made,  (4) 
ensure  adequate  documentation  is 
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available  to  verify  the  approval  of  an 
individual  container  or  design  type,  (5) 
ensure  periodic  examinations  are 
carried  out  as  required,  and  (6)  ensure 
that  container  handlers  and  authorities 
in  other  countries  will  allow  free 
movement  of  U.S.  Containers  in  foreigr 
trade. 

Frequency:  On  occasion. 

Burden  Estimate:  69,085  hoiu^. 

Respondents:  Containers  owners, 
operators,  manufacturers  and  delegated 
approval  authorities. 

Formfap  None. 

A  verage  Burden  Hours  Per  Response: 
4  hours  and  46- V4  minutes. 

DOT  No:  3522. 

OAf5/Vo;  2115-0015. 

Administration:  U.S  Coast  Guard. 

Title:  Shipping  Articles,  Forecastle 
Card,  and  Master's  Report  of  Seamen 
Shipped  or  discharged. 

Need  for  Information:  The  need  for 
this  information  collection  by  the  U.S. 
Coast  Guard  is  to  ensure  that  various 
navigational  statutes  are  being  complied 
with  for  its  commercial  vessel  safety 
program. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  U.S. 
Coast  Guard  for  vessel  manning  laws 
and  regulations;  provide  a  written 
contract  and  record  for  seeunen's 
protection  and  relief.  Seamen  will  also 
use  this  information  to  obtain  their 
benefits  or  entitlements. 

Frequency:  On  occasion. 

Burden  Estimate:  848  hoiu«. 

Respondents:  13,650.4. 

Form(s):  CG-704,  CG-705-A  and  CG- 
735T. 

Average  Burden  Hours  Per  Response: 
1  hour  and  10  V4  minutes. 

DOT  No:  3523. 

OMflMx- 2115-0017. 

Administration:  U.S  Coast  Guard. 

TitJe:  Apphcation  for  Approval  of 
Marine  Event 

Need  for  Information:  This 
information  collection  is  needed  by  the 
U.S.  Coast  Guard  to  provide  effective 
control  over  regattas  and  marine 
parades  conducted  on  the  navigable 
waters  of  the  U.S.  to  ensure  the  safety  of 
life  and  property. 

Proposed  Use  of  Information:  The  U.S. 
Coast  Guard  will  use  this  information  to 
provide  effective  control  over  marine 
parades  and  regattas  and  determine 
what  impact  these  events  may  have  on 
navigation  and  the  environment. 

Frequency:  On  occasion. 

Burden  Estimate:  4000  hours. 

Respondents:  Applicants  for  marine 
parades  or  regattas. 

Form(8}:  C&-4423. 

Average  Burden  Hours  Per  Response: 
Ihour. 


DOT  No:  3524. 

0MB  Ato.- 2115-0037. 

Administration:  U.S  Coast  Guard. 

Title:  Importation  of  Noncomplying 
Recreational  Boats  and  Products  Subject 
to  U.S.  Customs  Regulations  and  U.S. 
Coast  Guard  Regulations  (CG-5096). 

Need  for  Information:  This 
information  collection  requirement  is 
needed  by  both  the  U.S.  Coast  Guard 
and  Bureau  of  Standards  for 
recreational  boats  imported  into  the 
United  States  that  are  not  in  compliance 
with  the  safety  standards  and 
regulations  of  both  agencies. 

Proposed  Use  of  Information:  This 
information  collection  is  used  to  identify 
recreational  boats  imported  to  the  U.S. 
that  are  not  in  comphance  with  Federal 
safety  standards  and  regulations  of  the 
Coast  Guard  and  Bureau  of  Standards. 
This  information  will  help  the  Coast 
Guard  to  identify  individuals  or 
companies  responsible  for  notifying 
their  purchasers  of  any  defects  needed 
to  be  corrected  that  would  create  a 
substantial  risk  of  personal  injury  to  the 
public. 

Frequency:  On  occasion. 

Burden  Estimate:  125  hours. 

Respondents:  Importers  of 
recreational  boats  and  associated 
equipment 

Form(s):  CG-5096. 

Average  Burden  Hours  Per  Response: 
15  minutes. 

DOT  No:  3525. 

OMSM).- New. 

Administration:  Federal  Railroad 
Administration. 

Title:  Grade  Crossing  Signal  System 
Safety  Regulations. 

Need  for  Information:  To  provide 
accurate  data  regarding  instances  of 
grade  crossing  activation  failure. 

Proposed  Use  of  Information:  This 
information  will  be  used  to  craft  better 
solutions  to  the  problems  of  grade 
crossing  device  malfimctions. 

Frequency:  On  occasion,  one-time. 

Estimated  Number  of  Respondents: 
605  Railroads. 

Total  Estimated  Burden:  2a701  hours. 

Form(s):  FRA-F-6180.83  and  FRA-F- 
6180.87. 

A  verage  Burden  Hours  Per  Response: 
34  hours  and  12  minutes. 

£>OrA^o_-3528. 

OAiB7Vo..-News. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Labeling  of  Reflective  Material 
for  Trailer  Conspicuity. 

Need  for  Information:  Identification  of 
reflective  material  as  conforming  to 
safety  requirements. 

Proposed  Use  of  Information:  Routine 
trailer  inspection  by  Federal  Highway 
Administration. 


Frequency:  On  occasion. 
Burden  Estimate:  200  hours. 
Respondents:  Businesses. 
Form(s):  None. 
Average  Burden  Hours  Per 
Respondent- 1  second. 

DOT  No.:  3527. 

OMB  No.:  211530-0106. 

Administration:  U.S.  Coast  Guard. 

Title:  Plan  Approval  and  Records  for 
Foreign  Vessels  Carrying  Oil  in  Bulk. 

Need  for  Information:  This 
information  collection  requirement  will 
be  used  by  the  U.S.  Coast  Guard  to 
ensure  that  foreign  tank  vessels  carrying 
oil  in  bulk,  comply  with  minimum 
applicable  standards  prior  to  issuing  the 
Certificate  of  Compliance. 

Proposed  Use  of  Information:  This 
information  collection  will  be  used  by 
the  Coast  Guard  to  ensure  that:  (1) 
Foreign  tank  vessels  carrying  oil  in  bulk 
are  in  compliance  with  standards  prior 
to  issuing  the  Certificate  of  Compliance: 
(2)  determine  if  a  vessel's  construction, 
arrangement  and  equipment  meets  the 
applicable  standards  as  promulgated  by 
the  regulations  and  (3)  that  su^icient 
information  is  available  to  personnel 
operating  these  vessels  and  equipment 
in  compliance  with  the  standards. 

Frequency:  On  occasion. 

Burden  Estimate:  214  hours. 

Respondents:  Owners  and  operators 
of  foreign  tank  vessels. 

Form(s):  None. 

A  verage  Burden  Hours  Per 
Respondent:  4  hours. 

DOT  No.:  3528. 

OMSM»..- None. 

Administration:  Urban  Mass 
Transportation  Administration. 

Title:  Return  Questionnaire 
Addressing  Security  and  Crime 
Prevention  Needs  and  Requirements  of 
Mass  Transportation  Employees. 

Need  for  Information:  The 
Questionnaire  is  Needed  to  Assist 
Operators  of  Mass  Transportation  in  the 
Development  of  Effective  Security 
Awareness  Techniques  for  Transit 
Employees  Working  in  Isolated 
Situations. 

Proposed  Use  of  Information:  To 
provide  valuable  information  for  UMTA 
in  its  efforts  to  develop  security 
guidelines  and  an  audiovisual  security 
training  program. 

Frequency:  One  time  only. 

Burden  Estimate:  450  hours. 

Respondents:  State  or  Local 
Governments  or  Other  for  Profit 
Organizations. 

Form(s):  None. 

A  verage  Burden  Hours  Per 
Respondent- 1  hour. 

DOT  No.:  3529. 


OMB  No.:  2120-0020. 

Administration:  Federal  Aviat 
Administration. 

Title:  Certification:  Mechanics 
Repairmen,  Parachute  Riggers.  F 

Need  for  Information:  The  inft 
is  needed  to  determine  cligibilit] 
certification  of  mechanics,  repai 
and  parachute  riggers. 

Proposed  Use  of  Information: 
information  is  used  for  the  purp( 
certification  and  the  issuance  of 
inspection  authorizations. 

Frequency:  On  occasion. 

Burden  Estimate:  30.136  hours 

Respondents:  individuals. 

Form(s):  FAA  Forms  8610-1  ai 
2. 

A  verage  Borden  Hours  Per 
Respondent:  20  minutes. 

DOr  Ator  3530. 

OMB  No:  212-0424. 

Administration:  Federal  Aviai 
Administration. 

Title:  Aircraft  Registration  (K. 
Stage). 

Need  for  Information:  The  inf( 
is  needed  by  the  FAA  to  mainta 
registration  system  for  aircraft 
identification  and  a  centralized 
record  of  aircraft  owmcrship.  Su 
system  is  required  by  intematio 
treaty  and  by  statutory  law. 

Proposed  Use  of  Information: 
information  is  used  by  the  FAA 
register  an  aircraft  or  hold  an  ai 
trust 

Frequency:  On  occasion. 

Burden  Estimate:  83.111  burd< 

Respondents:  Any  individual 
organization  wishirig  to  register 
aircraft 

Form(s):  AC  Forms  8050-1.  80 
8050-4,  805a-«l.  8050-98,  8050-1 
130,  8050-131,  and  8050-132. 

Average  Burden  Hours  Per 
Respondent:  30  minutes  per  resj 
8050-1,  2.  4.  SI.  98.  and  117;  and 
minutes  for  8050-130, 131.  and  1 

DOT  No:  3531. 

OMB  No:  2120-0024. 

Administration:  Federal  Avia 
Administration. 

TitJe:  Dealer's  Aircraft  Regist 
Certificate  Application.  AC  Fon 
(NPR.V1  Stage). 

Need  for  Information:  The  inf 
is  needed  to  enable  the  Aircraft 
to  determine  eligibihty  of  an  ap 
to  receive  a  Dealer's  Certificate 
issue  the  certificate  to  the  corre 
and  address. 

Proposed  Use  of  Information: 
information  is  used  to  issue  Dec 
Certificates  to  any  Individual  oi 
company  engaged  in  manufactu 
distributing,  or  selling  aircraft  v 
wants  to  fly  those  aircraft  with 
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Information:  Routine 

y  Federal  Highway 


Frequency:  On  occasion. 
Burden  Estimate:  200  hours. 
Respondents:  Businesses. 
Form(s):  None. 
Average  Burden  Hours  Per 
Respondent:  1  second. 

DOTNo.:Z^7. 

OMB  No.:  211530-0106. 

Administration:  U.S.  Coast  Guard. 

Tide:  Plan  Approval  and  Records  for 
Foreign  Vessels  Carrying  Oil  in  Bulk. 

Need  for  Information:  This 
information  collection  requirement  will 
be  used  by  the  U.S.  Coast  Guard  to 
ensure  that  foreign  tank  vessels  carrying 
oil  in  bulk,  comply  with  minimum 
applicable  standards  prior  to  issuing  the 
Certificate  of  Compliance. 

Proposed  Use  of  Information:  This 
information  collection  will  be  used  by 
the  Coast  Guard  to  ensure  that:  (1) 
Foreign  tank  vessels  carrying  oil  in  bulk 
are  in  compliance  with  standards  prior 
to  issuing  the  Certificate  of  Compliance; 
(2)  determine  if  a  vessel's  construction, 
arrangement  and  equipment  meets  the 
applicable  standards  as  promulgated  by 
the  regulations  and  (3)  that  sufTicient 
information  is  available  to  personnel 
operating  these  vessels  and  equipment 
in  compliance  with  the  standards. 

Frequency:  On  occasion. 

Burden  Estimate:  214  hours. 

Respondents:  Owners  and  operators 
of  foreign  tank  vessels. 

Form(s):  None. 

Average  Burden  Hours  Per 
Respondent:  4  hours. 

DOT  No.:  352a 

OMB  No.:  Hone. 

Administration:  Urban  Mass 
Transportation  Administration. 

Title:  Return  Questionnaire 
Addressing  Security  and  Crime 
Prevention  Needs  and  Requirements  of 
Mass  Transportation  Employees. 

Need  for  Informadon:  The 
Questionnaire  is  Needed  to  Assist 
Operators  of  Mass  Transportation  in  the 
Development  of  Effective  Security 
Awareness  Techniques  for  Transit 
Employees  Working  in  Isolated 
Situations. 

Proposed  Use  of  Informadon:  To 
provide  valuable  information  for  UMTA 
in  its  efforts  to  develop  seciirity 
guidelines  and  an  audiovisual  security 
training  program. 

Frequency:  One  time  only. 

Burden  Esdmate:  450  hours. 

Respondents:  State  or  Local 
Governments  or  Other  for  Profit 
Organizations. 

Form(s):  None. 

A  veroge  Burden  Hours  Per 
Respondent- 1  hour. 

DOT  No.:  3529. 


OMB  No.:  2120-0020. 

Administration:  Federal  Aviation 
Administration. 

Tide:  Certification:  Mechanics, 
Repairmen,  Psrachute  Riggers.  FAR-66. 

Need  for  Information:  The  information 
is  needed  to  determine  eligibility  for 
certification  of  mechanics,  repairmen, 
and  parachute  riggers. 

Proposed  Use  of  Information:  The 
information  is  used  for  the  purpose  of 
certification  and  the  issuance  of 
inspection  authorizations. 

Frequency:  On  occasion. 

Burden  Estimate:  30.136  hours. 

Respondents:  individuals. 

Form/j?/FAA  Forms  8610-1  and  8610- 
2. 

A  veroge  Borden  Hours  Per 
Respondent:  20  minutes. 

DOr  Ator  3530. 

OMB  No:  212-0424. 

Administration:  Federal  Aviation 
Administration. 

Tide:  Aircraft  Registration  (NPRM 
Stage). 

Need  for  Information:  The  information 
is  needed  by  the  FAA  to  maintain  a 
registration  system  for  aircraft 
identification  and  a  centralized  public 
record  of  aircraft  ownership.  Such  a 
system  is  required  by  international 
treaty  and  by  statutory  law. 

Proposed  Use  of  Information:  The 
information  is  used  by  the  FAA  to 
register  an  aircraft  or  hold  an  aircraft  in 
trust 

Frequency:  On  occasion. 

Burden  Estimate:  83.111  burden  hours. 

Respondents:  Any  individual  or 
organization  wishing  to  register  an 
aircraft 

FormfsJ:  AC  Forms  8050-1.  8050-2. 
8050-4.  805a-«l.  8050-98,  8050-117.  8050- 
130,  8050-131.  and  8050-132. 

A  verage  Burden  Hours  Per 
Respondent:  30  minutes  per  response  for 
8050-1.  2.  4,  Bl.  98,  and  117;  and  45 
minutes  for  8050-130, 131.  and  132. 

DOT  No:  3531. 

OMB  No:  2120-0024. 

Administradon:  Federal  Aviation 
Administration. 

Title:  Dealer's  Aircraft  Registi-ation 
Certificate  Application.  AC  Form  8050-5 
(NPRM  Stage). 

Need  for  Information:  The  information 
is  needed  to  enable  the  Aircraft  Registry 
to  determine  eligibility  of  an  applicant 
to  receive  a  Dealer's  Certificate  and 
issue  the  certificate  to  the  correct  name 
and  address. 

Proposed  Use  of  Information:  The 
information  is  used  to  issue  Dealer's 
Certificates  to  any  individual  or 
company  engaged  in  manufacturing, 
distributing,  or  selling  aircraft  who 
wants  to  fly  those  aircraft  with  a 


dealer's  certificate  instead  of  registering 
them  permanently  in  his  name.  The 
information  is  also  used  to  provide  a 
system  of  identification  of  aircraft 
dealers. 

Frequency:  On  occasion. 

Burden  Esdmate:  2.101.5  hours. 

Respondents:  Individuals  and 
companies  engaged  in  manufacturing, 
distributing,  or  selling  aircraft 

Form(s):  AC  Form  6050-5. 

Average  Burden  Hours  Per 
Respondent:  1  hour  and  30  minutes. 

Z?OrA'o;3532. 

OMB  No:  2132-0544. 

Administradon:  Urban  Mass 
Transportation  Administration. 

Title:  Pre-Award.  Post-Delivery  Audit 
requirements  under  Buy  America. 

Need  for  Information:  All  Bidders  on 
UMTA-supported  projects  must  certify 
compliance  with  the  general  or  specific 
requirements  of  Buy  America. 

Proposed  Use  of  Informadon:  UMTA 
grantees  and  bidders  on  UMTA  funded 
contracts  to  assure  that  the  products 
being  purchased  comply  with  statutory 
requirements. 

Frequency:  Occasional  per  order. 

Burden  Estimate:  4,250  hours. 

Respondents:  Grantees  and  bidders 
on  UMTA  funded  projects. 

Forni(s):  Pre-Award.  Post-Delivery 
Buy  America.  In-plant  inspection. 

A  verage  Burden  Hours  Per 
Respondent  6  minutes. 

DOT  No:  3533. 

OMB  No:  Hew. 

Administration:  Federal  Aviation 
Administration. 

Title:  Airport  Storm  Water 
Questionnaire. 

Need  for  Information:  The 
Environmental  Protection  Agency  has 
new  storm  water  regulations  that  v/iW 
affect  airports.  The  FAA  needs  the 
information  to  help  us  prepare 
appropriate  guidance  to  airport  facilities 
needed  to  comply  with  the  new 
regulations. 

Proposed  Use  of  Informadon:  The 
FAA  will  use  the  information  collected 
to  help  develop  technical  guidance  for 
airports  on  how  to  manage  deicing  and 
other  potential  pollutant-generating 
activities  to  minimize  pollutant 
discharge  and  comply  with  storm  water 
regulations. 

Frequency:  One  time  questionnaire. 

Burden  Estimate:  270  total  hours. 

Respondents:  Airport  operators/ 
managers. 

FormfsJ:  Questionnaire. 

A  verage  Burden  Hours  Per 
Respondent:  3  hours. 

DOT  No:  3534. 
OMB  No:  2105-OSL7. 
Administration:  DOT.  Office  of  the 
Secretary. 


Tide:  Transportation  Acquisition 
Regulation  (TAR). 

Need  for  Informadon:  To  allow  DOT 
to  establish  umtracts  and  monitor 
contractor  compliance. 

Proposed  Use  of  Information:  To 
allow  DOT  to  establish  contracts  and 
monitor  contractor  compUanoe. 

Frequency:  On  occasion. 

Burden  Esdmate:  74.610. 

Respondents:  4.670. 

Form(s):  TAR. 

Average  Burden  Hours  Per 
Respondent-  IS  hours  and  59  minutes. 

Issued  in  Washington.  DC  on  July  29. 1881. 
Cynthia  C  land. 
Director  of  Information  Reaourtx 
Management 
|FR  Doc.  91-1852S  Piled  8-6-01;  8:45  am| 
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Aviation  ProcaedlnQS,  AgiaanMnta 
Filed  During  the  Week  Ended  Juty  26, 
1»91 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  40  U.S.C  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number:  47857. 
Date  filed  ]iiiyZ*.tW\. 
Parties:  Members  of  the  international  Air 

Transport  AMOciation. 
Subject-  Mail  Vote  SOI  (Iceland-Egypt 

Fares). 
Proposed  Effective  Date:  August  1, 1991. 
Docket  Number  47660. 
Date  filed:  ]u\yTS.  1991. 
Parties:  Members  of  the  International  Air  - 

Transport  Association. 
Subject  TC23  Re»o/P  0*80  dated  July  18. 
1991.  Expedited  Europe-South  Asian 
SubooateMt  Jl-1  To  R-3 
PropoaedSffactive  Ooto.vSeptember  1. 
1991. 
Phyllis  T.Kayloc 

Chief,  Documentary  Service  Divuion*. 
[FR  Doc.  91-18528  FUed  8-&-81;  8.45  am) 
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Federal  Avtotion  Adnitntsti  atton 
Neiae  EKpoMira  Map 
T.F.  Green  Stale  Atrpert 

Providence,  Warwick,  RtKKle  teland 

AQBNCv:  Federal  Aviation 
Administration.  DOT. 

action:  Notice. 

tUMMAtr;  Hie  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
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^     maps  submitted  by  Rhode  Island 

Department  of  Transportation  (RIDOT] 
for  T.  F.  Green  State  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  part  150 
are  in  compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  July  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Silva,  FAA  New  England  Region, 
12  New  England  E>:ecutive  Park, 
Burlington,  Massachusetts. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  T.F.  Green  State  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective  July 
23, 1991. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps. 

The  Act  requires  such  maps  to  be 
developed  in  consultation  with 
interested  and  affected  parties  in  the 
local  community,  government  agencies, 
and  persons  using  the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
foimd  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  title  I  of  the  Act,  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  RIDOT.  The 
specific  maps  under  consideration  are 
"Revised  Noise  Exposure  Maps  for  T.  F. 
Green  State  Airport:  DNL  Contour  for 
1989  Operations"  and  "Revised  Noise 
Exposure  Maps  for  T.  F.  Green  State 
Airport:  DNL  Coutour  for  1994 
Operations".  The  FAA  has  determined 
that  these  maps  for  T.  F.  Green  State 
Airport  are  in  compliance  with 
appUcable  requirements.  This 
determination  is  effective  on  July  23, 
1991.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 


limited  of  a  fmding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
previsions  of  section  1C7  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  throu^  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

Copies  of  the  noise  exposure  maps 
end  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration,  New 
England  Region,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  018033. 
Rhode  Island  Department  of 
Transportation,  Division  of  Airports, 
T.  F.  Green  State  Airport,  Warwick. 
Rhode  Island  02886. 
Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  "FOR  FURTHER  INFORMATION 
CONTACT". 

Issued  in  Burlington,  Massachusetts,  July 
23, 1991. 

Vincent  A.  Scarano, 

Manager,  Airports  Division,  New  England 
Region. 

(FR  Doc.  91-18557  Filed  8-5-91:  8:45  am) 
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Availability  of  the  Airspace  Analysis 
Model 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation,  (DOTl. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  that  the  FAA  is 
making  available  the  latest  version  of 
the  Airspace  Analysis  Model  (AAM) 
used  in  the  determination  of  potential 
electromagnetic  interference  from  FM 
broadcast  stations  to  aviation-related 
navigational  aids.  The  AAM  is  used  in 
calculating  whether  an  electromagnetic 
emission  would  have  an  adverse  effect 
on  air  navigation  pursuant  to  the 
Federal  Aviation  Act  of  1958,  as 
amended.  Any  interested  party  who 
wishes  to  receive  a  copy  on  computer 
disc,  may  submit  a  request  and  three  (3) 
blank  5 'A  inch  1.2  megabyte  diskettes  to 
the  person  listed  below  under  "For 
Further  Information  Contact."  The 
current  version  of  the  AAM  is  4.01.  From 
time  to  time,  the  FAA  will  amend  or 
update  the  model  and  revise  the  version 
number.  Unless  otherwise  requested,  the 
FAA  will  mail  the  version  of  the  AAM  in 
effect  on  the  date  of  mailing. 

ADDRESSES:  Comments  on  the  AAM 
may  be  submitted  to:  Federal  Aviation 
Administration,  Systems  Maintenance 
Service,  Attention:  David  F.  Morse, 
Director,  800  Independence  Avenue 
SW.,  Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT. 

Gerald  Markey,  Manager,  Spectrum 
Engineering  Division,  ASM-500,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone:  (202) 
267-3491. 

SUPPtfMENTARY  INFORMATION: 

Comments  on  the  AAM  may  be 
submitted  to  the  FAA  at  the  address 
listed  below.  Comments  should  be 
submitted  in  triplicate.  One  copy  of  each 
comment  submitted  will  be  forwarded  to 
the  Federal  Communications 
Commission,  Office  of  the  General 
Counsel. 

Issued  in  Washington,  DC  on  July  23. 1991. 

David  F.  Mone, 

Director,  Systems  Maintenance  Service. 

[FR  Doc.  91-18558  Filed  8-5-91;  8:45  amj 
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Research  SMd  Special  Prograi 
Administration 

Availability  of  the  Federal 
Radlonavigation  Ptan 

aqency:  Research  and  Special 

Administration  (RSPA),  Depart 

Transportatioa. 

ACTION:  Availability  for  commi 


n  The  1990  edition  of  I 
Federal  Radlonavigation  Plan  1 
published  and  is  available  for  i 
DATES:  Comments  must  be  rec( 
February  07, 1992. 
ADDRESSES:  Comments  should 
forwarded  to  Chairman.  DOT 
Navigation  Working  Group,  U.! 
Department  of  Transportation  I 
room  9402,  400  Seventh  Street ! 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  COI 
Heywood  Shirer,  Department  c 
Transportation  (DRT-20),  400  7 
SW.,  Washington.  DC,  20590,  (; 
4355. 

SUPPLEMENTARY  INFORMATION: 
of  the  Federal  Radlonavigation 
available  for  inspection  in  the  ; 
Dockets  Unit  The  Dockets  Uni 
located  in  room  8421  of  the  Nai 
Building,  400  Seventh  Street  S' 
Washington.  DC  20590.  Office  1 
8:30  a.m.  to  5  p.m.,  Monday  thn 
Friday,  except  Federal  holiday 
Telephone  (202)  366-5046. 

The  1990  Federal  Radionavij 
Plan  is  available  from: 

1.  National  Technical  Informat 

Service  (NTIS),  5285  Port  I 
Road,  Springfield,  Virginia 

Stock  Number  PB91-190868. 

Paper  Copy:  $23.00. 

Microfiche:  $8.00. 

2.  Superintendent  of  Document 

Government  Printing  Offic 
Washington,  DC  20402. 

S/N  008-O47-O04O2-8 

Paper  Copy:  $12.00. 

Issued  in  Washington.  DC.  on  ]u 
Travk  P.  Duagao. 

Administrator.  Research  and  Spec. 

Programs  Administration. 

[FR  Doc.  91-16523  Filed  8-5-Sl:  8:4 
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Aviation,  Marine  and  Land 
Radlonavigation  Users  Confe 

AOENCV:  Research  and  Special 

Administration  (RSPA),  Depar 

Transportation. 

ACTION:  Notice  of  conferenoeB. 


iy:  Aviation.  Marine  ar 
Radlonavigation  Users  Coi^n 
be  conducted  in  Washington.  I 
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Availability  of  the  Airspace  Analysis 
Model 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation,  (DOT). 

ACTION:  Notice  of  availability. 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  that  the  FAA  is 
making  available  the  latest  version  of 
the  Airspace  Analysis  Model  (AAM) 
used  in  the  determination  of  potential 
electromagnetic  interference  from  FM 
broadcast  stations  to  aviation-related 
navigational  aids.  The  AAM  is  used  in 
calculating  whether  an  electromagnetic 
emission  would  have  an  adverse  effect 
on  air  navigation  pursuant  to  the 
Federal  Aviation  Act  of  1958,  as 
amended.  Any  interested  party  who 
wishes  to  receive  a  copy  on  computer 
disc,  may  submit  a  request  and  three  (3) 
blank  5 'A  inch  1.2  megabyte  diskettes  to 
the  person  listed  below  under  "For 
Further  Information  Contact."  The 
current  version  of  the  AAM  is  4.01.  From 
time  to  time,  the  FAA  will  amend  or 
update  the  model  and  revise  the  version 
number.  Unless  otherwise  requested,  the 
FAA  will  mail  the  version  of  the  AAM  in 
effect  on  the  date  of  mailing. 

ADDRESSES:  Comments  on  the  AAM 
may  be  submitted  to:  Federal  Aviation 
Administration,  Systems  Maintenance 
Service,  Attention:  David  F.  Morse, 
Director,  800  Independence  Avenue 
SW.,  Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT. 

Gerald  Markey,  Manager,  Spectrum 
Engineering  Division,  ASM-500,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone:  (202) 
267-3491. 

SUPPLEMENTARY  INFORMATION: 

Comments  on  the  AAM  may  be 
submitted  to  the  FAA  at  the  address 
listed  below.  Comments  should  be 
submitted  in  triplicate.  One  copy  of  each 
comment  submitted  will  be  forwarded  to 
the  Federal  Communications 
Commission,  Office  of  the  General 
Counsel. 

Issued  in  Washington,  DC  on  July  23. 1991. 

David  F.  Morae, 

Director,  Systems  Maintenance  Service. 

[PR  Doc.  91-18558  Filed  8-5-91;  8:45  am] 

MLUNO  COOC  4«10-13-M 


Research  and  Special  Programs 
Administration 

Availability  of  the  Federal 
Radionavlgation  Plan 

AQENCV:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Availability  for  comment. 


n  The  1990  edition  of  the 
Federal  Radionavlgation  Plan  has  been 
published  and  is  available  for  comment. 

DATES:  Comments  must  be  received  by 
February  07, 1992. 
ADDRESSES:  Comments  should  be 
forwarded  to  Chairman,  DOT 
Navigation  Working  Group,  U.S. 
Department  of  Transportation  (DRT-20), 
room  9402,  400  Seventh  Street  SW.. 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT 
Heywood  Shirer,  Department  of 
Transportation  (DRT-20),  400  7th  Street 
SW.,  Washington,  DC.  20590,  (202)  366- 
4355. 

SUPPLEMENTARY  INFORMATION:  A  COpy 
of  the  Federal  Radionavlgation  Plan  is 
available  for  inspection  in  the  RSPA 
Dockets  Unit  The  Dockets  Unit  is 
located  in  room  8421  of  the  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Office  hours  are 
8:30  a.m.  to  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
Telephone  (202)  366-5046. 

The  1990  Federal  Radionavlgation 
Plan  is  available  from: 

1.  National  Technical  Information 

Service  (NTIS),  5285  Port  Royal 
Road.  Springfield,  Virginia  22161 

Stock  Number  PB91-190868. 

Paper  Copy:  $23.00. 

Microfiche:  $8.00. 

2.  Superintendent  of  Documents,  U.S. 

Government  Printing  Office, 

Washington,  DC  20402. 
S/N  008-O47-O04O2-8 
Paper  Copy:  $12.00. 

Issued  in  Washington.  DC.  on  \\Ay  31. 1991. 

Travia  P.  Duagao. 

Administrator.  Research  and  Special 
Programs  Administration. 

[PR  Doc.  91-16523  Filed  S-5-91;  8:45  amj 

BlUMn  CODE  4a« 


Aviation,  Marine  and  Land 
Radionavlgation  Users  Conferences 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  conferences. 


iy:  Aviation.  Marine  and  Land 
Radionavlgation  Users  Coi^rences  will 
be  conducted  in  Washington.  DC  on 


November  19  and  20,  and  in  Seattle, 
Washington,  on  December  5, 1991.  The 
purpose  of  the  conferences  is  to  provide 
users  and  suppUers  of  radionavigation 
equipment  with  the  opportunity  to 
comment  on  current  plans  and  policies 
for  Federally  provided  systems  which 
satisfy  aviation,  marine,  and  land 
radionavigation  requirements. 

DATE,  TIME  AND  PLACE:  November  19 
and  20,  beginning  at  8:30  a.m.  each  day 
at  the  Embassy  Suites  Hotel,  1900 
Diagonal  St.  (across  from  the  King  St. 
Metro  Station),  Alexandria.  Virginia. 
The  November  19  session  will  focus 
primarily  on  marine  and  land 
requirements.  The  November  20  session 
will  focus  primarily  on  aviation 
requirements.  December  5, 1991, 
beginning  at  8:30  a.m.  at  the  Sheraton 
Hotel  and  Towers,  1400  Sixth  Ave., 
Seattle,  Washington.  Th  eDeoember  5 
conference  will  focus  on  aviation, 
marine,  and  land  requirements. 

FURTHER  INFORMATION:  For  marine  and 
land  information,  contact  Heywood  G. 
Shirer,  Research  and  Special  Programs 
Administration  (DRT-20),  Department  of 
Transportation.  400  7th  Street  SW., 
Washington.  DC  20590,  (202)  366-4355. 
For  aviation  information,  contact  Jerry 
W.  Bradley,  NAS  Systems  Engmeering 
Service,  Federal  Aviation 
Administration  (ASE-300),  Department 
of  Transportation,  800  Independence 
Avenue  SW„  Washington,  DC  20591. 
(202)  646-4824. 

SUPPLEMENTARY  INFORMATION:  Each  day 
the  meeting  will  open  with  an  overview 
of  the  Federal  radionavigation  planning 
process,  the  Federal  Radionavigation 
Plan,  and  current  plans  and  pohcies  for 
Federally  operated  radionavigation 
systems.  This  information  relates  to  the 
selection  of  a  future  mix  of 
radionavigation  systems  as  required  by 
the  Federal  Radionavigation  Plan.  An 
opportunity  will  be  provided  for 
organizations  or  individuals 
representing  the  users  and  suppliers  of 
radionavigation  systems  to  participate 
in  the  meeting  and  to  have  their 
comments  heard  by  representatives  of 
the  Federal  Aviation  Administration, 
Coast  Guard,  Research  and  Special 
Programs  Administration.  Maritime 
Administration  and  other  government 
agencies  participating  in  the  conference. 

Issued  in  Washington,  DC  on  July  31. 1991. 
Travis  P.  Dungaa. 

Administrator.  Research  and  Special 
Programs  Administration. 
[FR  Doc  91-18524  Filed  8-5-81:  8:45  am] 

MLUNO  COOC  4*1»-«0-M 


DEPARTMENT  OF  THE  TREASURY 

Office  Of  Thrift  Si^wviaion 

Atlantic  Financial  Fadaral  Savtoga 
Bank,  San  Frandaco,  CA;  Notlca  of 
Appointment  of  Conservator 

Notice  is  hereby  given  that  ptnvuant 
to  the  auftority  contained  hi  section  S 
(d)(2)(B)  and  (H)  of  ttie  Home  Owners' 
Loan  Act  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Atlantic  Financial 
Federal  Savings  Bartk.  San  Frandeco. 
California,  on  ]uly  26, 1991. 

Dated:  July  38, 1081. 

By  the  Office  of  Thrift  Snpervisior. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-18596  Filed  8-4-81:  B.'4S  am] 

MLUNO  COOC  STIO-Ot-M 

Atlantic  Financial  Savings  Banic,  FjSiB. 
San  Francisco,  CA;  Appointment  of 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(A)  of  the  Home  Owners'  Loan  Act 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Atlantic  Financial  Savings  Bank.  F.SJB.. 
San  Francisco,  California,  OTS  No.  8117. 
on  July  28. 1991. 

Dated:  July  30, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  91-18598  Filed  B-*-ei;  8:45  am) 
BIUJNO  COOC  STJO-OI-H 


Fulton  Federal  Savings  Association; 
Reptacemant  of  Conservator  with  a 
Receiver 

Notice  is  hereby  given  Aat,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  Section  5  (d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Pulton  Federal  Savings 
Association,  Atlanta,  Georgia 
("Association"),  with  the  ResolutioB 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  July  26, 1991. 

Dated:  July  3a  1991. 

By  the  Office  of  Thrift  Supervision. 
ttediM  Y.  Waahington. 
Corporate  Secretary. 
[FR  Doc  01-iaeOO  Filed  8-5-81:  8:45  am] 
8IUJN0  COOC  crao-oi-N 
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Southwest  Federal  Savings 
Association;  Replacement  of 
Conservator  Witti  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
subdividion  (F)  of  section  5  (d](2]  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  Southwest  Federal 
Savings  Association,  Dallas,  Texas 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  July  26, 1991. 

Dated:  July  30. 1991. 

By  the  Office  of  Thrift  Supervision. 
NadiiM  Y.  Washington, 
Corporate  Secretary. 
[PR  Doc.  91-18597  FUed  8-5-91;  8:45  am] 

MLLMO  COOE  tTSO-OI-M 


Westland  Federal  Savings  and  Loan 
Association;  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Wesdand  Federal  Savings  and  Loan 
Association,  Rawlins,  Wyoming,  OTS 
No.  3556,  on  July  26, 1991. 

Dated:  July  30, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[PR  Doc.  91-18599  Filed  8-5-91;  &45  amj 

MLLtNO  COOC  6720-01-N 


(AC-33;  OTS  No.  3183] 

AmeriFed  Federal  Savings  Bank, 
Joliet,  IL;  Final  Action;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  July  25, 
1991,  the  Office  of  the  Chief  Counsel, 
Office  of  the  Thrift  Supervision,  acting 
pursuant  to  delegated  authority, 
approved  the  appUcation  of  AmeriFed 
Federal  Savings  Bank,  Joliet,  Illinois  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street,  NW.,  Washington,  DC  20552,  and 
Central  Regional  Office,  Office  of  Thrift 
Supervision,  111  East  Wacker  Drive, 
suite  800,  Chicago,  Illinois  60601-4360. 

Dated:  July  30. 1991.  . 


By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 

Corporate  Secretary. 

[FR  Doc.  91-18593  Filed  8-5-91;  8:45  am] 

BnXMQ  COM  STSO-OI-M 


[AC-34:  OTS  Na  6721] 

Odenton  Federal  Savings  and  Loan 
Association,  Odenton,  MD,  Final 
Action;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  July  12, 
1991,  the  Office  of  the  Chief  Counsel, 
Office  of  the  Thrift  Supervision,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  Odenton 
Federal  Savings  and  Loan  Association, 
Odenton,  Maryland  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1776  G  Street.  NW., 
Washington,  DC  20552,  and  Office  of 
Thrift  Supervision,  Southeast  Region, 
1475  Peachtree  Street,  NE.,  Atlanta, 
Georgia  30309. 

Dated:  July  30, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliington, 
Corporate  Secretary. 
[FR  Doc.  91-18594  Filed  8-5-91;  8:45  am] 

BiaJNG  CODE  6720-01-41 


[AC-3S;  OTS  No.  7035] 

Randolph  County  Federal  Savings  and 
Loan  Association,  Cuttibert,  GA;  Final 
Action;  Approval  of  Voluntary 
Supervisory  Conversion  Application 

Notice  is  hereby  given  that  on  July  31, 
1991,  the  Director  of  the  Office  of  Thrift 
Supervision,  or  his  designee  approved 
the  application  of  Randolph  County 
Federal  Savings  and  Loan  Association, 
Cuthbert,  Georgia,  for  permission  to 
convert  to  the  stock  form  of  organization 
in  a  volimtary  supervisory  conversion. 
Copies  of  the  application  are  available 
for  inspection  at  the  Information 
Services  Division,  Office  of  Thrift 
Supervision.  1776  G  Street  NW.. 
Washington.  DC  20552,  and  the 
Southeast  Regional  Office,  Office  of 
Thrift  Supervision,  1475  Peachtree 
Street,  NE.,  Atlanta,  Georgia  30309. 

Dated:  July  31, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91^18595  Filed  8-5-91;  8:45  am] 

BlUma  CODE  (720-01-41 


UNITED  STATES  INFORMATION 
AGENCY 

* 
Fulbright  Foreign  Student 
Enhancement  Seminars 

agency:  United  States  Information 

Agency. 

ACTION:  Notice  of  request  for  proposals. 

summary:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  States 
Information  Agency  (USIA)  seeks 
applications  from  non-profit 
organizations,  universities  and 
university  consortia  to  implement 
professional  enhancement  programs  in 
Washington,  DC,  Chicago,  Illinois  and 
San  Francisco,  California  for  Fulbright 
foreign  students  in  the  greater 
metropolitan  area  of  these  cities  and 
students  whose  travel  costs  to  the 
program  would  not  exceed  an  average  of 
$300  round  trip  per  person.  Interested 
organizations  may  propose  to  conduct 
programs  in  one  or  more  of  the 
designated  cities.  However,  a  separate 
budget  and  program  agenda  must  be 
proposed  for  each  city.  The  program  in 
each  city  will  consist  of  a  three-day 
seminar  for  150  Fulbright  foreign 
students  with  an  agenda  combining 
some  introductory  material  on  the 
United  States  with  in-depth  coverage  of 
an  economic,  political,  or  cultural  issue 
characteristic  of  the  region.  Programs 
should  take  advantage  of  the  local 
resources  of  the  city. 
DATES:  Deadline  for  proposals:  Must  be 
received  at  the  U.S.  Information  Agency 
by  5  p.m.  e.d.t  on  September  30, 1991. 
Proposals  received  by  the  Agency  after 
this  deadline  will  not  be  eligible  for 
consideration. 

Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  September,  30, 1991  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  their  proposal  is  received  by 
the  above  deadline.  Programs  should  be 
held  at  a  date  from  January  to  May  1992. 
No  funds  may  be  expended  until  the 
grant  agreement  has  been  signed. 
ADDRESSES:  Fifteen  copies  of  the 
completed  appUcation  including 
required  forms  should  be  submitted  to 
the  office  below:  U.S.  Information 
Agency,  Bureau  of  Educational  and 
Cultural  Affairs,  Ref.:  Fulbright  Foreign 
Student  Enhancement  Seminars,  Office 
of  the  Executive  Director,  E/X,  room  336, 
301  4th  St.,  SW.  Washington,  DC  20547. 
FOR  FURTHER  INFORMATION: 
Interested  U.S.  organizations  should 
write  or  call  Ms.  Nancy  Searles  at  USIA, 
301  4th  Street  SW.,  room  234, 
Washington,  DC  20547.  202-619-5384. ; 


SUPPLEMENTARY  INFORMATION: 

authority  for  the  program  is  co 
the  Mutual  Educational  and  Ci 
Exchange  Act  of  1961  as  amem 
Public  Law  87-256  (Fulbright-I- 
The  purpose  of  the  Act  is  "to  e 
Government  of  the  United  Stat 
increase  mutual  understanding 
the  people  of  the  United  States 
people  of  other  countries;  to  st 
the  ties  which  unite  us  with  ot) 
nations  by  demonstrating  the 
educational  and  cultural  intere 
developments  and  achievemer 
people  of  the  United  States  an( 
nations  and  thus  to  assist  in  th 
development  of  friendly,  symp 
and  peaceful  relations  betweei 
United  States  and  the  other  co! 
the  world."  Programs  and  proj( 
conform  with  all  Agency  requi) 
and  are  subject  to  final  review 
USIA  contracting  officer. 


The  major  goals  of  the  semir 
To  provide  for  first  year  Fulbri 
students,  in  an  off-campus  sett 
introduction  to  some  of  the  key 
of  the  U.S.  economic,  political, 
social  system:  (2)  to  enable  the 
community  and  civic  leaders,  ( 
who  have  had  a  significant  im{ 
the  city  or  community  in  which 
and  (3)  to  broaden  and  expand 
view  of  the  U.S.  beyond  the  soi 
limited  and  stereotyped  view  ti 
have  known  prior  to  their  Fuibi 
grant.  The  goals  will  be  accom] 
through  a  series  of  lectures,  int 
panel  discussions  as  well  as  cc 
with  local  leaders  and  other  cil 
home  hospitality  with  America 
and  field  trips. 

Program  components  should 
(1)  Interactive  discussions,  led 
experts  on  intercultural  awarei 
some  of  the  distinctive  featiu^i 
culture  as  they  relate  to  the  cui 
goals  and  expectations  of  forei 
students: 

(2)  Panel  discussions,  with  ai 
participation,  on  selected  majo 
of  the  U.S.,  such  as  the  role  of  t 
private  sector  and  private  ente 
the  U.S.  economy;  the  federal  s 
the  role  of  the  media  in  politics 
society,  ethnicity,  and  the  abso 
new  immigrants;  a  regional  ecc 
issue,  etc.: 

(3)  Opportunities  for  represei 
of  USIA  to  discuss  with  the  stu 
goals  and  structure  of  the  FuIbi 
Program,  its  current  and  future 
significance  to  them  and  the 
responsibilities  as  well  as  right 
privileges  of  being  a  Fulbrighte 
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UNITED  STATES  INFORMATION 
AGENCY 

Fulbright  Foreign  Student 
Enhancement  Seminars 

agency:  United  States  Information 

Agency. 

ACTION:  Notice  of  request  for  proposals. 

summary:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  States 
Information  Agency  (USIA)  seeks 
applications  from  non-profit 
organizations,  universities  and 
university  consortia  to  implement 
professional  enhancement  programs  in 
Washington,  DC,  Chicago,  Illinois  and 
San  Francisco,  California  for  Fulbright 
foreign  students  in  the  greater 
metropolitan  area  of  these  cities  and 
students  whose  travel  costs  to  the 
program  would  not  exceed  an  average  of 
$300  round  trip  per  person.  Interested 
organizations  may  propose  to  conduct 
programs  in  one  or  more  of  the 
designated  cities.  However,  a  separate 
budget  and  program  agenda  must  be 
proposed  for  each  city.  The  program  in 
each  city  will  consist  of  a  three-day 
seminar  for  150  Fulbright  foreign 
students  with  an  agenda  combining 
some  introductory  material  on  the 
United  States  with  in-depth  coverage  of 
an  economic,  political,  or  cultural  issue 
characteristic  of  the  region.  Programs 
should  take  advantage  of  the  local 
resources  of  the  city. 
DATES:  Deadline  for  proposals:  Must  be 
received  at  the  U.S.  Information  Agency 
by  5  p.m.  e.d.t.  on  September  30, 1991. 
Proposals  received  by  the  Agency  after 
this  deadline  ^ml\  not  be  eligible  for 
consideration. 

Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  September,  30, 1991  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  their  proposal  is  received  by 
the  above  deadline.  Programs  should  be 
held  at  a  date  from  January  to  May  1992. 
No  funds  may  be  expended  until  the 
grant  agreement  has  been  signed. 
ADDRESSES:  Fifteen  copies  of  the 
completed  appUcation  including 
required  forms  should  be  submitted  to 
the  office  below:  U.S.  Information 
Agency,  Bureau  of  Educational  and 
Cultural  Affairs,  Ref.:  Fulbright  Foreign 
Student  Enhancement  Seminars,  Office 
of  the  Executive  Director,  E/X,  room  336, 
301  4th  St.,  SW.  Washington,  DC  20547. 

FOR  FURTHER  INFORMATION: 

Interested  U.S.  organizations  should 
write  or  call  Ms.  Nancy  Searles  at  USIA, 
301  4th  Street,  SW.,  room  234, 
Washington.  DC  20547,  202-619-5384. 


SUPPLEMENTARY  INFORMATIOM:  Overall 
authority  for  the  program  is  contained  In 
the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961  as  amended. 
Public  Law  87-256  (Fulbright-Hays  Act). 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries:  to  strengthen 
the  ties  which  unite  us  with  other 
nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  lYograms  and  projects  must 
conform  with  all  Agency  requirements 
and  are  subject  to  final  review  by  the 
USIA  contracting  officer. 

Guidelines 

The  major  goals  of  the  seminar  are:  (1) 
To  provide  for  first  year  Fulbright 
students,  in  an  off-campus  setting,  an 
introduction  to  some  of  the  key  features 
of  the  U.S.  economic,  political,  and 
social  system;  (2)  to  enable  them  to  meet 
community  and  civic  leaders,  people 
who  have  had  a  significant  impact  on 
the  city  or  community  in  which  they  live; 
and  (3)  to  broaden  and  expand  students' 
view  of  the  U.S.  beyond  the  somewhat 
limited  and  stereotyped  view  they  may 
have  known  prior  to  their  Fulbright 
grant.  The  goals  will  be  accomplished 
through  a  series  of  lectures,  interactive 
panel  discussions  as  well  as  contacts 
with  local  leaders  and  other  citizens  via 
home  hospitality  with  American  families 
and  field  trips. 

Program  components  should  include: 
(1)  Interactive  discussions,  led  by 
experts  on  intercultural  awareness,  of 
some  of  the  distinctive  features  of  U.S. 
culture  as  they  relate  to  the  customary 
goals  and  expectations  of  foreign 
students; 

(2)  Panel  discussions,  with  audience 
participation,  on  selected  major  features 
of  the  U.S..  such  as  the  role  of  the 
private  sector  and  private  enterprise  in 
the  U.S.  economy;  the  federal  system; 
the  role  of  the  media  in  politics:  U.S. 
society,  ethnicity,  and  the  absorption  of 
new  immigrants:  a  regional  economic 
issue,  etc.; 

(3)  Opportunities  for  representatives 
of  USIA  to  discuss  with  the  students  the 
goals  and  structure  of  the  Fulbright 
Program,  its  current  and  future 
significance  to  them  and  the 
responsibilities  as  well  as  rights  and 
privileges  of  being  a  Fulbrighter 


(4)  Events  to  allow  students  to  meet 
with  local  business,  civia  educationat 
cultural,  and  media  leaders; 

(5)  Homestays  and  other  home 
hospitality  opportunities  so  that  the 
students  interact  on  at  least  one 
occasion  with  people  other  than  those 
typically  encountered  on  campus;  and 

(6)  Field  trips  to  sites  of  local  cultural 
historical  or  recreational  interest 

A  detailed  outline  of  a  proposed 
seminar  agenda  should  be  included  in 
the  proposal.  The  oudine  should 
demonstrate  the  organization's  ability  to 
enlist  the  participation  of  informed 
lectures,  keynote  speakers  and/or 
presenters  whose  credentials  and 
experience  show  evidence  of  in-depth 
knowledge  of  seminar  topics.  Invited 
speakers  should  provide  international 
students  with  access  to  expertise  and 
insights  not  otherwise  available  to  them. 
The  application  should  include 
information  on  previous  programs 
conducted  for  foreign  students  and 
detailed  information  on  the  volunteer 
services  the  organization  anticipates 
using  in  program  implementation. 
Activities  supported  by  this  grant  must 
maintain  a  non-poUtical  character  and 
shall  represent  in  a  balanced  way,  the 
diversity  of  American  poUtical,  social 
and  cultural  life. 

Proposals  should  include  a  Usting  of 
names,  titles,  addresses,  and  telephone 
numbers  of  the  executive  officer(s)  of 
the  organization  and  of  the  per8on(s) 
directly  responsible  for  the  project 
Resumes  or  vitae  of  key  personnel 
should  be  provided.  USIA  recommends 
the  inclusion  of  brochures  and  general 
information  concerning  the  organization, 
i.e.  the  number  of  employees,  the  names 
of  board  members  (or  similar  group]  and 
evidence  of  previous  experience  with 
international  students  in  the  proposal 
package.  USIA  grant  assistance,  not  to 
exceed  $85,000  for  each  program,  is 
expected  to  constitute  only  a  portion  of 
total  project  funding.  Le.  cost  sharing 
should  be  provided. 

The  budget  proposal  must  include 
costs  for  administration  such  as  a 
salaries  and  other  direct  costs  including 
communications,  reproduction,  supplies, 
meeting  rooms,  eta  and  participant 
expenses  such  as  travel  and  per  deim.  In 
preparing  the  program  budget  it  should 
be  noted  that  at  least  one-fourth  of  the 
foreign  student  participants  will  be 
students  who  are  attending  local 
academic  institutions  and  will  not 
therefore,  be  lodged  with  the  students 
from  out  of  town.  The  travel  costs  for 
the  rest  of  the  students  should  average 
$300  round  trip  per  persocL 

Inasmuch  as  cost  sharing  is  required, 
proposals  should  list  other  anticipated 


sources  of  support.  Grant  appUcadona 
should  demonstrate  financial  and  in- 
kind  support  using  a  multi-column 
budget  format  that  clearly  identifies  the 
following  categories  by  line-item:  the 
amount  of  USIA  support,  amount  of 
institutional/organizational  in-kind 
sapport  amount  provided  by  other 
funding  sources. 

Selection  Criteria  for  the  Implementing 
Organization 

1.  The  quality,  variety  and  breadth  of 
the  proposed  program;  past/current 
services  provided  to  international 
students  by  the  organization; 

2.  Ability  to  recruit  recognized  experts 
in  the  appropriate  field  to  participate  as 
presenters,  lecturers,  or  keynote 
speakers  in  the  seminar 

3.  Ability  to  recruit  and  maintain  a 
cadre  of  volunteers  to  successfully 
accomplish  the  program  goals; 

4.  Evidence  of  at  least  a  four  year 
track  record  of  success  in  conducting 
similar  programs; 

5.  An  evaluation  component  for  the 
attending  foreign  students  to  participate 
in  at  the  conclusion  of  the  seminar  and 

6.  Cost  effectiveness  of  basic  services, 
including  evidence  of  cost  sharing,  form, 
amount  eta 

Technical  Requirements 

Proposals  can  only  be  accepted  for 
review  when  they  include  the  following 
documentation: 

1.  Bureau  of  Educational  and  Cultural 
Affairs  Grant  Application  Coversbeet 
(0MB  #3116-0173); 

2.  Assurance  of  Compliance  with  U.S. 
Information  Agency  Regulations  under 
title  VI  of  the  Civil  Rights  Act  of  1964. 
section  504  of  the  Rehabilitation  Act  of 
1973,  and  title  DC  of  the  Education 
Amendment  of  1972; 

3.  Certification  and  Disclosure  of 
Lobbying  Activities  for  Awards  of 
$100,000  or  more; 

4.  Certification  Regarding  Debarment 
Suspension  and  other  Responsibility 
Matters,  Primary  Covered  Transactions 
(form  IA-127g]  and  Certification 
Regarding  Debarment  Suspensioa 
Ineligibility  and  Voluntary  Exclusion, 
Lower  Tier  Covered  Transactions  (form 
1280); 

5.  Certification  Regarding  Drug-Free 
Workplace  Requirements,  Grantees 
other  than  Individuals  (form  1285):  and 

6.  Evidence  of  your  organization's 
non-profit  (tax-exempt)  status  and 
articles  of  incorporation. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
December  12. 1991.  Funded  proposals 
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will  be  subiect  to  periodic  reportiog  and 
evaluation  requirements. 

Dated:  July  22. 1991. 
wmiam  P.  Glade, 

Associate  Director,  Bureau  of  Educational 
and  Cultural  Affairs. 
[FR  Doc.  91-18601  Filed  8-5-91;  8:45  am] 

BtLLMG  COOe  t230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Small  Business  Competitiveness 
Demonstration  Program 

AQCNCY:  Department  of  Veterans 

Affairs. 
ACTION:  Notice. 

summary:  Tbe  Department  of  Veterans 
Affairs  (VA)  is  a  participating  agency  in 
the  Small  Business  Competitiveness 


Demonstration  Program,  established  by 
title  VH  of  the  "Business  Opportunity 
Development  Reform  Act  of  1988," 
Public  Law  100-456.  As  a  participating 
agency,  VA  shall  designate  its  own 
industry  categories  targeted  for 
enhanced  small  business  participation. 
Notice  is  hereby  given  that  VA  has 
designated  new  industry  categories 
targeted  for  enhanced  small  business 
participation,  due  to  limited  contracting 
activity  in  those  industry  categories 
published  at  54  FR  33326  on  August  14, 
1989.  For  all  contracting  actions  in 
excess  of  $25,000  in  these  industry 
categories,  VA  has  Instituted  small 
business  set-aside  restrictions. 

ADDRESSES:  Department  of  Veterans 
Affairs,  Office  of  Acquisition  and 
Materiel  Management,  Acquisition 
Policy  Division  (95A),  810  Vermont 
Avenue,  NW..  Washington,  DC  20420. 


FOfl  FUfn>«R  INFOMMATION  CONTACT: 

Department  of  Veterans  Affairs.  Office 
of  Small  and  Disadvantaged  Business 
Utilization  (005SB).  810  Vermont 
Avenue,  NW.,  Washington.  DC  2042a 
(202)  376-6996. 
SUPPLEMENTARY  INFORMATtON:  The 

Small  Competitiveness  Demonstration 
Program  has  two  primary  objectives:  (1) 
Demonstrate  whether  small  businesses, 
in  specific  industry  groups,  can  compete 
successfully  on  an  um^stricted  basis  for 
federal  contracts;  and  (2)  Demonstrate 
whether  targeted  goaling  and 
management  techniques  can  expand 
federal  contract  opportimities  for  small 
businesses,  in  industry  categories  where 
such  opportunities  historically  have 
been  low  despite  adequate  numbers  of 
small  business  contracts  in  the  industry. 
The  following  industry  categories  have 
been  targeted  for  enhanced  small 
business  participation: 


FPOS 

(PSC/ 

SIQ 


D314 

(7371) 

J058 

(3661) 

J070 

(7377) 

W070 

(7377) 

6510 

(2211) 

6525 

(3844) 

6550 

(2835) 

6630 

(3559) 

6640 

(8071) 

8940 

(2023) 


OMCription 


AOP  Acquisition  Support  Service. 


Maimenance  &  Repair.  Telephone/Telegraph  ^Xfifmm*  . 

Maintenance  &  Repair,  General  Pupose  AOPE 

Lease,  General  ADPE . 


Surgical  Dressing  Materlato. 


X-Ray  Equipment/Supplies 

Diagnosttc  Reagents.  Kits,  Etc  ~ 
Chernlcai  Analysis  instruments. 


Laboratory  Equipment/Supplies. 


Special  Diet  Preparations. 


Previous  FY 
Total  Amount 


$205,000 

827,000 

1,539.000 

6,254.000 

7,327,000 

64.288,000 

650,000 

1,176,000 

1,487,000 

4.965,000 


Amount  to  SB 


$5,000 

127.000 

57,000 

474.000 

817.000 

4.182.000 

0 

0 

34,000 

329,000 


PercenttoSS 


2.4 
15.0 

3L7 

7.6 
11.0 

6.5 

0 

0 

^3 


Targeted 
Increase  (Per 
FY)  (percent) 


2.5 

2.5 
2.5 
2.5 
2.5 
2.5 
£5 
2.5 
2.5 
2.5 


The  Office  of  SmaU  and 
Disadvantaged  Business  Utilization  will 
assist  procuring  activities  in  locating 
additional  sources  throu^  contacts  with 
Federal  agencies,  the  U.S.  Small 


Business  Administration  Procurement 
Automated  Source  System  (PASS),  trade 
journals,  and  attendance  at  local  and 
federal  procurement  conferences. 


Dated:  July  25. 1991. 
Edward).  Derwinskl, 
Secretary  of  Veterans  Affairs. 
[FR  Doc.  91-18552  Filed  S-S-81;  &45  am) 

MLLMOCOOE  (SaO-Ot-M 


Sunshine  Act  H 


This  section  of  the  FEDERAL  R 
contains  notices  of  meetings  put 
under  ttie  "<3ovemment  in  the  S 
Act"  (Pub.   L  94-409)  5   U.S.C.  i 


FARM  CREDIT  ADMINISTRATION: 

Farm  Credit  Administration  Boi 
Regular  Meeting 

summary:  Notice  is  hereby  givt 
pursuant  to  the  Government  in 
Sunshine  Act  (5  U.S.C.  552b(e)(; 
forthcoming  regular  meeting  of 
Credit  Administration  Board  (B 
DATE  AND  TIME:  The  regular  me 
the  Board  will  be  held  at  the  of] 
the  Farm  Credit  Administration 
McLean,  Virginia,  on  August  8, 
from  10:(X)  a.m.  until  such  time  i 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATtON  CON 

Curtis  M.  Anderson,  Secretary  I 
Farm  Credit  Administration  Boi 
883-4003,  TDD  (703)  80^-4444. 

ADDRESS:  Farm  Credit  Adminis 
1501  Farm  Credit  Drive,  McLeai 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION: 

this  meeting  of  the  Board  will  b 
the  public  (limited  space  availa 
parts  of  this  meeting  will  be  clo 
the  publia  The  matters  to  be  co 
at  the  meeting  are: 

Open  Session  { j 

A.  Approval  of  Minutes 

B.  New  Business 
1.  Regulations 

a.  Parts  613  and  618,  Eligibility  ar 
of  Financing;  General  Provisions;  Fi 
of  Basic  Processing  and  Marketing , 
Authorized  Insurance  Services  (Pro 

Closed  Session/* 

A.  New  Business 

1.  Enforcement  Actions. 

'Session  closed  to  the  public- 
pursuant  to  S  U.S.C.  552b(c)(8)  i 

Dated:  August  1. 1991. 
Curtis  M.  Anderson, 
Secretary,  Farm  Credit  Administral 
(FR  Doc.  91-187D9  Filed  8-2-81;  11:1 

BIUJNQ  CODE  STW-OI-M 

BOARD  OF  GOVERNORS  OF  THE  f 
RESERVE  SYSTEM: 

TIME  AND  date:  11K)0  a.m..  Mon 
August  12, 1991. 
PLACE:  Marriner  S.  Eccles  Fedei 
Reserve  Board  Building,  C  Strec 
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*rogram,  established  by 
business  Opportunity 
form  Act  of  1988," 
556.  As  a  participating 
I  designate  its  own 
ies  targeted  for 
business  participation, 
given  that  VA  has 
industry  categories 
Einced  small  business 
le  to  limited  contracting 
industry  categories 
FR  33326  on  August  14, 
tracting  actions  in 
3  in  these  industry 
las  instituted  small 
ie  restrictions. 

)artinent  of  Veterans 
f  Acquisition  and 
gment,  Acquisition 
95A).  810  Vermont 
/ashington.  DC  20420. 


FON  FURTHER  MFOflMATION  CONTACT: 

Department  of  Veterans  Affairs,  OfBce 
of  Small  and  Disadvantaged  Business 
Utilization  (005SB).  810  Vermont 
Avenue,  NVV.,  Washington,  DC  2042a 
(202)  376-6996. 

SUPPLEMENTARY  INFORHUTION:  The 
Small  Competitiveness  Demonstration 
Program  has  two  primary  objectives:  (1) 
Demonstrate  whether  small  businesses, 
in  spcdHc  industry  groups,  can  compete 
successfully  on  an  unrestricted  basis  for 
federal  contracts;  and  (2)  Demonstrate 
whether  targeted  goaling  and 
management  techniques  can  expand 
federal  contract  opportimities  for  small 
businesses,  in  industry  categories  where 
such  opportimities  historically  have 
been  low  despite  adequate  numbers  of 
small  business  contracts  in  the  industry. 
The  following  industry  categories  have 
been  targeted  for  enhanced  small 
business  participation: 


Sunshine  Act  Meetings 


PrevtousFY 
Total  Amount 


$205,000 

827.000 

1,539.000 

6,254.000 

7,327,000 

64,288.000 

650.000 

1,176,000 

1,487,000 

4,965.000 


Amount  to  SB 


$5,000 

127,000 

57,000 

474.000 

617,000 

4,182.000 

0 

0 

34,000 

329,000 


PercenttoSS 


2.4 

15.0 
17 
7.8 

11.0 
6.5 
0 
0 

2J 
6.6 


tncrsase  (Per 
FY)  (percent) 


25 

2.5 
2.5 

2.5 
2.5 
2.5 
2.5 
2.5 
2.5 
2.5 


istration  Procurement 
•ce  System  (PASS),  trade 
tendance  at  local  and 
nent  conferences. 


Dated:  July  25, 1991. 
Edward  ).  Denvinski, 
Secretary  of  Veterans  Affairs. 
[FR  Doc.  91-18552  Filed  8-5-81:  &45  am) 
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This  section  of  tt>e  FEDERAL  REGISTER 
contains  notices  of  meetings  pubtistied 
under  ttie  "Government  in  ttie  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FARM  CREDIT  ADMINISTRATION: 

Farm  Credit  Administration  Board; 
Regular  Meeting 

summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of  the 
forthcoming  regular  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 
DATE  AND  TIME!  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  August  B,  1991. 
from  lOKX)  a.m.  until  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
883-4003,  TDD  (703)  803-4444. 

ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  will  be  closed  to 
the  publia  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 
1.  Regulations 

a.  Parts  613  and  618,  Eligibility  and  Scope 
of  Financing;  General  Provisions;  Financing 
of  Basic  Processing  and  Marketing  Activities; 
Authorized  Insurance  Services  (Proposed) 

Closed  Session/* 

A.  New  Business 

1.  Enforcement  Actions. 

'Session  closed  to  the  public-exempt 
pursuant  to  5  U.S.C.  552b{c){8)  and  (9). 

Dated:  August  1, 1991. 
Curtis  M.  Andetson, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  91-18709  Filed  8-2-81;  11:12  am] 

BILUNQ  COOC  t7Dt-0t-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM: 

TIME  AND  date:  11K)0  a.m.,  Monday, 
August  12, 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 


entrance  between  20th  and  2l8t  Streets, 
NW.,  Washington,  DC  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: . 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  fonvard  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appHcations  scheduled 
for  the  meeting. 

Dated:  August  2, 1991. 
lennifer  |.  |ohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-18777  Filed  8-2-81;  3:11  pm) 

HLUNQ  COOC  tZIO-OI-M 
NATIONAL  MEDIATION  BOARD 

TIME  AND  date:  2:00  p.m.,  Tuesday, 
August  13, 1991. 

place:  Hearing  Room.  Suite  850, 1425  K 
Street.  N.W.,  Washington,  D.C 
status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  RatlRcation  of  the  Board  actions  taken 
by  notation  voting  during  the  month  of  July, 
1991. 

2.  NMB  Oral  Argument  Process. 

3.  Simultaneous  Service  by  Participants  in 
Representation  Proceedings. 

4.  Sky  Valet/TCU:  CJ-6426  (NLRB 
Jurlsdicatlonal  Referral — Skycaps). 

5.  Precision  Valley  Aviation/Northeast 
Express  Regional  Airlines/ALPA:  CR-6354. 

e.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  ofHce 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  William  A.  Gill,  Jr., 
Executive  Director.  Tel:  (202)  523-5920. 

Date  of  Notice:  July  31. 1991. 

John  |.  Bavit, 

Acting  Executive  Director,  National 
Mediation  Board. 

(PR  Doc  91-18706  Filed  6-2-81;  11:12  amj 

WUJNQ  COOC  7S6IH>1-H 


NUCLEAR  REGULATORY  COMMISSION 

DATE  Weeks  of  August  5, 12. 19,  and  28. 
1991. 

place:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville, 

Maryland. 

status:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERS): 
Week  of  August  5 
Monday.  August  5 

10:00  a.m. 
Briefing  on  AEOD  Programs  (Public 
Meeting) 
11:30  a.m. 
AfTirmatlon/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
3:00  p.m. 
Discussion  of  Pending  Investigations 
(Closed— Ex.  2, 5,  ft  7) 

Week  of  August  12— TenUtiva 

Friday,  August  18 

10:00  a.m. 
Briefing  on  Uncertainties  in  Implementing 
the  EPA  HLW  Standards  (Public 
Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Putilic 
Meeting) 

a.  Program  Fraud  Civil  Remedies  Act  (10 
CFR  Part  13)— Final  Rule  (Tentative) 

b.  Appeal  of  LBP-81-19  (Arizona  Public 
Service  Company,  et  al.  (Palo  Verde 
Nuclear  Station.  Units  Nos.  1. 2  and  3)) 
(TentaUve) 

Week  of  August  1»— TenUtiv* 

Wednesday,  August  21 

lOKX)  a.m. 
Briefing  by  NUMARC  on  Program  for 
Inspections,  Tests,  Analyses,  and 
Criteria  (ITAAC)  for  Advanced  Reactors 
(Public  Meeting] 
11:30  a.m. 
AfRrmatlon/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  by  NRC  Staff  on  International 
Programs  (Public  Meetingi 

Week  of  August  28— TenUtive 

Wednesday,  August  28 

11:30  ajn. 

Affinnation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  u 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  witli  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmatioiL  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 
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To  Verify  the  Status  of  Meetings  Call 
(Recording)— {301)  492-0292. 

CONTACT  PERSON  FOR  MORE 
INFORIMATKMC  William  Hill  (301)  492- 
1661. 

Dated:  August  1, 1991. 
William  M.  HOI,  Jr.. 
Office  of  the  Secretary. 
[FR  Doc.  91-18770  Filed  8-2-fll;  3:11  pm] 

BtLlMO  COOC  79«»-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  August  5, 1991: 

A  closed  meeting  will  be  held  on 
Tuesday,  August  6. 1991.  at  2:30  pjn. 


Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  US.C 
552b(c)(4).  (8).  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8).  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman.  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  August 
6. 1991,  at  2:30  pjn.,  will  be: 

Litigation  matter. 


Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Regulatory  matter  bearing  enforcement 
implies  tints. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  farther 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Stephen 
Luparello  at  (202)  272-2100. 

Dated:  August  2. 1991. 
Jonathan  G.  Katz, 
Secretary. 

MargaMt  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  91-18785  Filed  8-2-01: 3:48  am] 
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InstihitioB  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Regulatory  matter  bearing  enforcement 
implicaticms. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Stephen 
Luparello  at  (202)  272-2100. 

Dated:  August  2, 1991. 
Jonathan  G.  Katz, 
Secretary. 
Margant  H.  McFarlaod, 

Deputy  Secretary. 

[FR  Doc.  91-18785  Fded  8-2-91;  3:48  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

(Program  Announcement  Na  13612-921] 

Administration  for  Native  Amertcans: 
Avaiiabitity  of  Financial  Assistance 

AQENCY:  Administration  for  Native 
Americans  (ANA),  Administration  for 
Children  and  Families,  HHS. 

ACnOM:  Announcement  of  availability  of 
competitive  Hnancial  assistance  for 
American  Indian,  Native  Hawaiian, 
Alaskan  Natives  and  Native  American 
Pacific  Islanders  social  and  economic 
development  projects. 

SUMMARY:  The  Administration  for 
Native  ATiericans  (ANA)  announces  the 
anticipated  availability  of  fiscal  year 
1992  funds  for  social  and  economic 
development  projects.  Financial 
assistance  provided  by  ANA  is  designed 
to  strengthen  the  self-sufficiency  of 
Native  American  tribes  and 
organizations  through  support  of  social 
and  economic  development  strategies 
(SEDS)  and  the  strengthening  of  local 
governance  capabilities. 

DATES:  The  closing  dates  for  submission 
of  applications  are  October  11, 1991. 
February  7, 1992  and  May  15. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lucille  Dawson  or  Winonah  Warren 
(202)  245-7727,  Department  of  Health 
and  Human  Services.  Administration  for 
Children  and  Families,  Administration 
for  Native  Americans,  200  Independence 
Avenue,  SW,  344F,  Washington.  DC 
20201-0001. 

SUPPLfMENTARY  INFORMATION: 
A.  Introduction  and  Purpose 

The  purpose  of  this  program 
announcement  is  to  announce  the 
anticipated  availability  of  fiscal  year 
1992  financial  assistance  to  promote 
social  and  economic  self-sufficiency  for 
American  Indians,  Alaskan  Natives. 
Native  Hawaiians,  and  Native  American 
Pacific  Islanders.  Native  Amencan 
Pacific  Islanders  are  defined  as 
American  Samoan  Natives  and 
indigenous  peoples  of  Guam,  the 
Commonwealth  of  the  Northern 
Marianas,  and  the  Republic  of  Palau. 
Funds  will  be  awarded  under  section 
603(a)  of  the  Native  American  Programs 
Act  of  1974,  as  amended.  Public  Law  93- 
644.  88  Stat.  2324.  42  U.S.C.  2991b  for 
local  governance  and  social  and 
economic  development  projects. 

Proposed  projects  wiU  be  reviewed  on 
a  competitive  basis  against  the 


evaluation  criteria  in  this 
announcement 

The  Administration  for  Native 
Americans  believes  that  responsibility 
for  achieving  self-sufficiency  rests  %vith 
the  governing  bodies  of  Indian  tribes, 
Alaskan  Native  villages,  and  in  the 
leadership  of  Native  American  groups. 
The  development  of  self-sufficiency 
requires  the  strengthening  of 
governmental  responsibilities,  economic 
progress,  and  improvement  of  social 
systems  which  protect  and  enhance  the 
health  and  well-being  of  individuals, 
families  and  communities.  Achievement 
of  self-sufficiency  is  based  on  the 
co.Timunity's  ability  to  develop  a 
strategy  and  to  plan,  organize,  and 
direct  resources  in  a  comprehensive 
manner  to  achieve  the  community's 
long-range  goals. 

The  Administration  for  Native 
Americans  bases  its  program  and  policy 
on  three  goals: 

(1)  Governance:  To  assist  tribal  and 
village  governments.  Native  American 
institutions,  and  local  leadership  to 
exercise  local  control  and  decision- 
making over  their  resources. 

(2)  Economic  Development:  To  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 
which  will  provide  jobs,  promote 
economic  well-being,  and  reduce 
dependency  on  public  fimds  and  social 
services. 

(3)  Social  Development:  To  support 
local  access  to.  control  of,  and 
coordination  of  services  and  programs 
which  safeguard  the  health  and  well- 
being  of  people,  and  which  are  essential 
to  a  thriving  and  self-sufficient 
community. 

To  achieve  these  goals.  ANA  supports 
tribal  and  village  governments,  and 
other  Native  American  organizations  to 
develop  and  implement  community- 
based,  long-term  governance,  and  social 
and  economic  development  strategies 
(SEDS).  These  strategies  promote  the 
self-sufficiency  of  local  communities. 
The  ANA  approach  is  based  on  two 
fundamental  principles: 

(1)  The  local  community  and  its 
leadership  are  responsible  for 
determining  goals,  setting  priorities,  and 
planning  aad  implementing  progrtuns 
aimed  at  achieving  those  goals.  The 
unique  mix  of  socio-economic,  political, 
and  cultural  factors  in  each  conununity 
makes  such  self-determination 
necessary.  The  local  community  is  in  the 
best  position  to  apply  its  own  cultural, 
political,  and  socio-economic  values  for 
its  long-term  strategies  and  programs. 

(2)  Economic  and  social  development 
are  interrelated,  and  development  in  one 
area  should  be  balanced  with 
development  in  the  other  in  order  to 


move  toward  self-sufficiency. 
Consequently,  comprehensive 
development  strategies  address  all 
aspects  of  the  infrastructures  needed  to 
become  self-sufficient  communities. 

•  "Governmental  infrastructiu«" 
includes  the  constitutional,  legal  and 
administrative  development  requisite  for 
independent  physical,  commercial 
industrial  and/or  agricultural 
components  necessary  for  a  functioning 
local  economy  which  supports  the  life- 
style embraced  by  the  Native  American 
comm.unity. 

•  "Economic  infrastructure"  includes 
the  physical,  commercial,  industrial 
and/or  agricultural  components 
necessary  for  a  functioning  local 
economy  which  supports  the  life-style 
embraced  by  the  Native  American 
community. 

•  "Social  infrastructure"  includes 
those  components  through  which  health 
and  well-being  are  maintained  within 
the  community. 

Without  a  careful  balance  of  all  of 
these,  a  community's  development 
efforts  could  be  jeopardized.  For 
example,  expansion  of  social  services, 
without  providing  opportunities  for 
employment  and  economic 
development  could  lead  to  greater 
dependency  on  social  services. 
Conversely,  inadequate  social  services 
could  seriously  impede  productivity  and 
local  economic  development 

B.  Proposed  Projects  To  Be  Funded 

The  fundamental  task  which  Native 
Americem  communities  face  is  to 
develop  enduring  social  and  economic 
strategies  in  keeping  with  their  local 
goals,  resources,  and  cultural  values. 
The  Administration  for  Native 
Americans  assists  local  communities  to 
undertake  projects  that  are  a  pari  of 
long-range  strategies  to  achieve  social 
and  economic  self-sufficiency.  The 
Administration  for  Native  Americans 
expects  its  applicants  to  have 
undertaken  a  long-range  planning 
process  to  address  the  community's 
development.  Such  long-range  planning 
must  consider  the  maximum  use  of  all 
available  resources,  directing  those 
resources  to  opportunities,  and 
addressing  local  issues  that  hinder 
social  and  economic  growth  in  the 
community. 

The  Administration  for  Native 
Americans  encourages  applicants  to 
design  projects  to  achieve  their  specific 
governance,  and  social  and  economic 
goals,  that  use  available  human,  natural, 
financial,  and  physical  resources  to 
which  the  applicant  has  access.  Non- 
ANA  resources  should  be  marshalled  to 
strengthen  and  broaden  the  proposed 


project  impact  in  the  commonit 
designs  should  explain  the  mes 
through  which  those  parts  of  pi 
which  ANA  does  not  fund,  sucl 
construction,  will  be  financed  ( 
other  sources. 

All  projects  funded  by  ANA 
completed,  or  self-sustaining  oi 
supporied  with  other  than  AN/ 
at  the  end  of  the  project  period 
Completed  means  tiut  the  proj' 
funded  is  finished,  and  the  desi 
result(8)  have  been  attained.  St 
sustaining  means  that  ■  projed 
continue  tvithout  outside  resou 
Supported  by  other  than  ANA  j 
means  that  the  project  will  con 
beyond  the  ANA  project  perio( 
supported  by  funds  other  than 
The  Administration  for  Native 
Americans  does  not  fund  progr 
which  operate  indefinitely  that 
have  a  need  for  ANA  hinding  c 
recurring  basis. 

The  Administration  for  Nati> 
Americans  does  not  fund  objec 
activities  for  the  core  administ 
an  organization.  Core  administ 
defined  as  those  functions  whii 
provide  the  ongoing  manageme 
administrative  support  to  an 
organization.  The  management 
administrative  functions  neede 
out  an  ANA  approved  project  c 
considered  core  admiiustratioc 
However.  ANA  does  fund  the  i 
approved  staff  for  time  to  implt 
funded  ANA  project  The 
Administration  for  Native  Ame 
does  not  prarvidc  funds  for  staf 
for  those  functions  which  supp< 
organization  as  a  whole,  or  for 
unrelated  to  dte  actual  manage 
Implementation  of  work  condu 
under  an  ANA  approved  proje< 

Goal  1:  Governance.  Effectiv 
governance  is  a  necessary  four 
and  condition  for  social  and  ec 
development  of  Indian  tribes,  / 
Native  villages,  and  Native  An 
groups.  Efforts  to  achieve  effec 
governance  include:  (1)  Strengt 
the  infrastructures  of  tribal  am 
governments:  (2)  increasing  the 
tribes,  villages,  and  Native  Am 
groups  and  organizations  to  ph 
develop,  and  administer  a 
comprehensive  program  to  sup 
community  social  and  economi 
sufficiency:  and  (3)  increasing 
awareness  of  the  legal  ri^ts  ai 
benefits  to  which  Native  Amer 
entitled,  either  by  virtue  of  tree 
Federal  trust  relationship,  legia 
authority,  or  u  citizens  of  a  pa 
state,  or  of  the  United  States.  I 
governance  goal  ANA  strong!] 
encourages  tribal  and  village  o 
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move  toward  self-sufficiency. 
Consequently,  comprehensive 
development  strategies  address  all 
aspects  of  the  infrastructures  needed  to 
become  self-sufficient  communities. 

•  "Governmental  infrastructure" 
includes  the  constitutional,  legal  and 
administrative  development  requisite  for 
independent  physical,  commercial 
industrial  and/or  agricultural 
components  necessary  for  a  functioning 
local  economy  which  supports  the  life- 
style embraced  by  the  Native  American 
comm.unity. 

•  "Economic  infrastructure"  includes 
the  physical,  commercial,  industrial 
and/or  agricultural  components 
necessary  for  a  functioning  local 
economy  which  supports  the  life-style 
embraced  by  the  Native  American 
community. 

•  "Social  infrastructure"  includes 
those  components  through  which  health 
and  well-being  are  maintained  within 
the  community. 

Without  a  careful  balance  of  all  of 
these,  a  community's  development 
efforts  could  be  jeopardized.  For 
example,  expansion  of  social  services, 
without  providing  opportunities  for 
employment  and  economic 
development  could  lead  to  greater 
dependency  on  social  services. 
Conversely,  inadequate  social  services 
could  seriously  impede  productivity  and 
local  economic  development 

B.  Proposed  Projects  To  Be  Funded 

The  fundamental  task  which  Native 
American  communities  face  is  to 
develop  enduring  social  and  economic 
strategies  in  keeping  with  their  local 
goals,  resources,  and  cultural  values. 
The  Administration  for  Native 
Americans  assists  local  communities  to 
undertake  projects  that  are  a  part  of 
long-range  strategies  to  achieve  social 
and  economic  self-sufficiency.  The 
Administration  for  Native  Ameripans 
expects  its  applicants  to  have 
undertaken  a  long-range  planning 
process  to  address  the  community's 
development.  Such  long-range  planning 
must  consider  the  maximum  use  of  all 
available  resources,  directing  those 
resources  to  opportunities,  and 
addressing  local  issues  that  hinder 
social  and  economic  growth  in  the 
community. 

The  Administration  for  Native 
Americans  encourages  applicants  to 
design  projects  to  achieve  their  specific 
governance,  and  social  and  economic 
goals,  that  use  available  human,  natural, 
financial,  and  physical  resources  to 
which  the  applicant  has  access.  Non- 
ANA  resources  should  be  marshalled  to 
strengthen  and  broaden  the  proposed 


project  impact  in  the  commonity.  Profect 
designs  should  explain  the  means 
through  which  those  parts  of  projects 
which  ANA  does  not  fund,  such  as 
construction,  will  be  financed  through 
other  sources. 

All  projects  funded  by  ANA  must  be 
completed,  or  self-sustaining  or 
supported  with  other  than  ANA  funds, 
at  the  end  of  the  project  period. 
Completed  means  that  the  project  ANA 
funded  is  finished,  and  the  desired 
result(8)  have  been  attained.  Self- 
sustaining  means  that  ■  project  will 
continue  without  outside  resources. 
Supported  by  other  than  ANA  funds 
means  that  the  project  will  continue 
beyond  the  ANA  project  period,  but 
supported  by  funds  other  than  ANA's. 
The  Administration  for  Native 
Americans  does  not  fund  programs 
which  operate  indefinitely  that  would 
liave  a  need  for  ANA  hindiog  on  a 
recurring  basis. 

The  Administration  for  Native 
Americans  does  not  fund  objectives  or 
activities  for  the  core  administration  of 
an  organization.  Core  administration  is 
defined  as  those  functioiu  which 
provide  the  ongoing  management  and 
administrative  support  to  an 
organization.  The  management  and 
administrative  functions  needed  to  carry 
out  an  ANA  approved  project  are  not 
considered  core  administration. 
However,  ANA  does  fund  the  salaries  of 
approved  staff  for  time  to  implement  a 
funded  ANA  project  The 
Administration  for  Native  Americans 
does  not  prorvidc  funds  for  staff  salaries 
for  those  functions  which  support  the 
organization  as  a  whole,  or  for  purposes 
unrelated  to  dw  actual  management  or 
implementation  of  work  conducted 
under  an  ANA  approved  project 

Goal  1:  Governance.  Effective 
governance  is  a  necessary  foundation 
and  condition  for  social  and  eoonoRiic 
development  of  Indian  tribes,  Alaskan 
Native  villages,  and  Native  American 
groups.  Efforts  to  achieve  effective 
governance  include:  (1)  Strengthening 
the  infrastmctures  of  tribal  and  village 
governments;  (2)  increasing  the  ability  of 
tribes,  villages,  and  Native  American 
groups  and  organizations  to  plan, 
develop,  and  administer  a 
comprehensive  program  to  support 
community  social  and  economic  self- 
sufficiency,  and  (3)  increasing 
awareness  of  the  legal  ri^ts  and 
benefits  to  which  Native  Americans  are 
entitled,  either  by  virtue  of  treaties,  the 
Federal  trust  relationship,  legislative 
authority,  or  as  citizens  of  a  particular 
state,  or  of  the  United  States.  Under  its 
governance  goal  ANA  strong 
encourages  tribal  and  village  cotmcils. 


and  other  governing  bodies,  to 
strengthen  and  streamline  their 
institutional  management  The  purpose 
is  to  develop  and  implement  effective 
social  and  ecoooinic  development 
strategies,  and  to  improve  their  day-to- 
day governmental  management.  By 
improving  such  capabilities,  Indian 
Tribes,  Alaskan  Native  villages,  and 
Native  American  groups  can  better 
define  and  achieve  their  goals,  promote 
greater  efficiency,  and  the  effective  use 
of  all  available  resoiut:es. 

Goal  2:  Economic  development  is  the 
long-term  mobilization  and  management 
of  economic  resources  to  achieve  a 
diversified  economy.  It  is  characterized 
by  the  effective  and  planned  distribution 
of  economic  resources,  services,  and 
benefits.  It  also  includes  the 
participation  of  commimity  members  in 
the  productive  activities  and  economic 
investments  of  the  commtmity.  sikI  the 
pursuit  of  economic  interests  tlirou^ 
methods  that  balance  economic  gain 
with  social  development  supported  by 
an  adequate  governmental 
infrastructure. 

Goal  3:  Social  Development  is  the 
mobilization  and  management  of 
resources  for  die  social  benefit  of 
community  members.  It  involves  the 
establishment  of  institutions,  systems, 
and  practices  that  contribute  to  the 
social  environment  desired  by  the 
conummity.  This  includes  the 
development  of,  access  to,  and  local 
control  over,  the  projects  and 
institutions  that  protect  the  health  and 
welfare  of  individuals  and  families,  and 
preserve  the  values,  language,  and 
culture  of  the  community. 

Building  on  the  foundation  of  strong 
local  governance.  ANA  supports  tribal 
and  village  governments'  and  other 
Native  American  organizations'  plans  to 
achieve  coordinated  and  balanced 
development  through  the 
implementation  of  social  and  economic 
development  strategies  (SEDS).  These 
interrelated  strategies  should  describe 
how  the  community  coordinates  and 
directs  all  resources  (Federal  and  non- 
Federal)  toward  locally  determined 
priorities,  and  how  the  community  and 
its  members  are  assisted  in  ways  that 
promote  greater  economic  and  social 
self-sufficiency.  In  addition,  strategies 
that  combine  balanced  social  and 
economic  and  governance  goals  should 
target  independent  sources  of  revenue 
for  the  community  which  will  decrease 
dependency  on  public  funds. 

C,  uigible  AppBcants 

Current  ANA  grantees  whose  project 
period  terminates  in  fiscal  year  1992 
(October  1, 1991— September  30, 1992) 
are  eligible  to  apply  for  a  grant  award 


under  this  prograun  announcement  (The 
Project  Period  is  noted  in  Block  9  of  the 
"Financial  Assistance  Award** 
document). 

Additionally,  provided  they  are  not 
current  ANA  grantees,  the  following 
organizations  are  eligible  to  apply: 

•  Federally  recognized  Indian  Tribes; 

•  Consortia  of  Indian  Tribes; 

•  Incorporated  non-Federally 
recognized  Tribes; 

•  Incorporated  nonprofit  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  Public  and  nonprofit  private 
agencies  serving  Native  Hawaiian*; 

•  National  or  regional  incorporated 
nonprofit  Native  American 
organizations  with  Native  American 
community-spedfic  ob)ectives: 

•  Public  and  nonprofit  private 
agencies  serving  native  peoples  from 
Guam.  American  Samoa.  Patau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  The  populations  served  may  be 
located  on  these  islands  or  in  the  United 
States. 

•  Alaskan  Native  villages  as  defined 
in  the  Alaska  Native  Claims  Settlement 
Act  (ANCSA)  and/ or  nonprofit  village 
consortia; 

•  Nonprofit  Alaskan  Native  Regional 
Associations  in  Alaska  with  village 
specific  projects; 

•  Nonprofit  Native  orgaiuzatioos  ia 
Alaska  with  village  specific  projects; 
and 

•  Nonprofit  Alaskan  Native 
conununity  entities  or  tribal  governing 
bodies  (IRA  or  traditional  councils)  at 
recognized  by  the  Bureau  of  Indian 
Affairs. 

Under  section  803  of  the  Native 
American  Programs  Act  of  1974.  as 
amended,  colleges  and  universitiefl  are 
not  eligible  applicants  oniess  they  serve 
Native  Hawaiians  or  the  other  Native 
American  Pacific  Islanders. 

This  program  announcement  does  not 
apply  to  current  grantees  with  multi- 
year  projects  that  apply  for  continuation 
funding  for  their  second  or  durd  budget 
periods. 

Note:  A  separate  program  announcement 
for  fiscal  year  1992  funding  will  al»o  be 
published  specifically  for  Alaskan  Native 
applicants  (Program  Announcement  13612- 
922).  in  fiacal  year  1992,  Aiaskan  Native 
entities  are  el^bie  to  subinit  an  applicatioa 
undar  either  ajuouncemenl.  but  are  lunited  lo 
a  sii^e  applicatioa  for  aach  cloaing  <lata. 

An  Alaskan  Native  applicant  may 
apply  for  the: 

(1)  October  11. 1991  closing  date  of 
Pro^m  Annooncement  13612-921;  and 

(2)  February  7, 1992  closing  date  for 
Program  Announcement  13812-921  OR 
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for  Program  Announcement  13612-922: 
and 

(3)  May  15, 1992  closing  date  for 
Program  Announcement  13612-921  OR 
for  Program  Announcement  13612-922. 

The  following  chart  may  be  of 
assistance  in  understanding  under  what 
dates  an  Alaskan  Native  applicant  is 
eligible  to  apply. 


13612-921 

(Application  to  be 
submitted  to 
Washington  DC) 
October  11. 1991 

and/or 
Febniary  7, 1992 

and/or 
May  15, 1992 


13612-022 

(Application  to  be 
submitted  to 
Seattle  WA) 


Februaty  7. 1992. 
May  IS.  1992. 


Thus,  Alaskan  Native  groups  now 
have  the  same  three  closing  date 
opporttmities  as  the  rest  of  ANA's 
constituency.  Those  Alaskan  Native 
organizations  which  want  to  develop 
plans,  programs  and  projects  to  compete 
with  other  applicant  groups  under  this 
program  announcement  (13612-921)  are 
now  able  to  compete  for  project  money 
that  does  not  have  a  specific  project 
funding  limit 

D.  Available  Funds 

Approximately  $14  million  of  financial 
assistance  is  available  under  this 
program  announcement  for  American 
Indian,  Alaskan  Natives,  Native 
Hawaiian,  and  Native  American  Pacific 
Islander  projects.  This  program 
announcement  is  being  issued  in 
anticipation  of  appropriation  of  funds, 
and  is  contingent  upon  that 
appropriation. 

Each  tribe,  Native  American 
organization,  or  other  eligible  applicant 
can  receive  only  one  grant  award  under 
this  announcement 

E.  Multi-Year  Projecto 

Applicants  may  apply  for  projects  of 
up  to  36  months  duratioa  A  multi-year 
project  that  is,  a  project  on  a  single 
theme  requiring  more  than  12  months  to 
complete,  affords  applicants  the 
opportunity  to  develop  more  complex, 
and  in-depth,  projects  than  can  be 
completed  in  one  year.  Applicants  are 
encoiu-aged  to  develop  multi-year 
projects.  However,  applicants  should 
understand  that  a  multi-year  project  is  a 
project  on  a  single  theme  that  requires 
more  than  12  months  to  complete.  The 
project  cannot  be  a  series  of  unrelated 
projects  or  activities  presented  in 
chronological  order  over  a  two  or  three 
year  period.  Funding  after  the  first  12 
month  budget  period  of  an  approved 
multi-year  project  is  non-competitive. 


The  budget  period  for  each  multi-year 
project  grant  is  12  months.  The  non- 
competitive funding  for  the  second  and 
third  years  is  contingent  upon  the 
grantee's  satisfactory  progress  in 
achieving  the  objectives  of  the  project 
according  to  the  approved  work  plan, 
the  availability  of  Federal  funds,  and 
compliance  with  the  applicable 
statutory,  regulatory  and  grant 
requirements. 

F.  Grantee  Share  of  Project 

Grantees,  with  the  exception  of 
organizations  in  the  Native  American 
Pacific  Islands,  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project  which  may  be  cash  or  in-kind 
contributions. 

Applications  originating  from 
American  Samoa,  Guam.  Palau,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  covered  under  section  501(d) 
of  Public  Law  95-134,  as  amended  (48 
U.S.C.  1469a)  under  which  HHS  waives 
any  requirement  for  local  matching 
funds  under  $200,000  (including  in-kind 
contributions).  Applications  from  groups 
in  the  United  States  serving  Native 
American  Pacific  Islanders  in  the  United 
States  are  required  to  provide  a  20 
percent  match  or  apply  for  a  waiver 
under  45  CFR  1336.5G(b)(3)  of  the  Native 
American  Program  Regulations. 

The  total  approved  cost  of  the  project 
is  the  sum  of  the  Federal  share  and  the 
non-Federal  share.  The  method  to 
compute  the  non-Federal  share  is  shown 
in  the  ANA  Application  Kit  An  itemized 
budget  detailing  the  applicant's  non- 
Federal  share,  and  its  source,  must  be 
included  in  an  application.  A  request  for 
a  waiver  of  the  non-Federal  share 
requirement  may  be  submitted  in 
accordance  with  45  CFR  1336.50(b)(3)  of 
the  Native  American  Program 
Regulations. 

G.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372. 

H.  The  Application  Process 

Availability  of  Application  Forms 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement  an 
application  must  be  submitted  on  the 
forms  supplied  and  In  the  manner 
prescribed  by  ANA  The  application  kits 
containing  the  necessary  forms  and 
instructions  may  be  obtained  from: 

Department  of  Health  and  Human  Services. 
Administration  for  Children  and  Families, 
Administration  for  Native  Americans,  room 
344F,  Hubert  H.  Humphrey  Building.  200 
Independence  Avenue.  SW..  Washington, 
D.C.  20201-0001,  Attention:  No.  13612-921, 
(202)  245-773a 


Application  Submission 

One  signed  original  and  two  copies. 
of  the  grant  application,  including  all 
attachments,  must  be  hand  delivered  or 
mailed  by  the  closing  date  to: 

Department  of  Health  and  Human  Services, 

Administration  for  Children  and  Families. 

Discretionary  Grants  Management  Branch, 

room  341F.2.  Hubert  H  Humphrey  Building. 

200  Independence  Avenue.  SW.. 

Washington.  DC  20201-0001,  Attention: 

ANA  13812-021. 

Note:  If  the  applicant  is  from  Alaska,  the 
applicant  is  to  send  the  application  to  the 
above  address,  not  to  the  ANA  Seattle 
Regional  Office. 

The  application  must  be  signed  by  an 
individual  authorized  (1)  to  act  for  the 
applicant  tribe  or  organization  and  (2)  to 
assume  the  applicant's  obligations  under 
the  terms  and  conditions  of  the  grant 
award,  including  Native  American 
Program  statutory  and  regulatory 
requirements. 

Application  Consideration 

The  Commissioner  of  the 
Administration  for  Native  Americans 
determines  the  final  action  to  be  taken 
with  respect  to  each  grant  application 
received  imder  this  announcement  The 
following  points  should  be  taken  into 
consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process.  An  independent  review  panel 
evaluates  each  application  against  the 
published  criteria  in  this  announcement 
The  results  of  this  review  assist  the 
Commissioner  to  make  final  funding 
decisions. 

•  The  Commissioner's  decision  also 
takes  into  account  the  comments  of 
ANA  sta^,  State  and  Federal  agencies    i 
having  performance  related  information, 
and  other  interested  parties. 

•  The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act  all  relevant  statutory  and 
regulatory  requirements,  this  program 
announcement  and  the  availability  of 
fuiids. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  are  notified  in 
writing  within  approximately  120  days 
of  the  closing  date.  Successful 
applicants  are  notified  through  an 
official  Financial  Assistance  Award 
(FAA)  document.  The  Administration 


for  Native  Americans  staff  ca 
respond  to  requests  for  fundii 
decisions  prior  to  the  official 
to  the  applicants.  The  FAA  w 
amount  of  Federal  funds  awa 
the  amount  of  the  non-Federa 
share  requirement,  the  purpoi 
grant  the  terms  and  conditio! 
grant  award,  the  effective  dal 
award,  the  project  period,  ani 
budget  period. 

I.  Review  Process  and  Criterii 

Applications  submitted  by 
narked  date  under  this  progr 
announcement  will  imdergo  c 
review  to  determine: 

•  That  the  appUcant  is  elig 
accordance  with  the  Eligible 
Section  of  this  annoimcemeni 

•  That  the  application  mat 
submitted  are  sufficient  to  ail 
panel  to  undertake  an  in-dep< 
evaluation.  (All  required  mat< 
forms  are  listed  in  the  Grant , 
Checklist  in  the  Application  1 

Applications  which  pass  th 
review  will  be  evaluated  and 
an  Independent  review  panel 
basis  of  five  evaluation  criter 
criteria  are  used  to  evaluate  I 
of  a  proposed  project  and  to 
the  likelihood  of  its  success,  i 
project  should  reflect  the  pur] 
ANA'S  SEDS  policy  and  prog 
(described  in  Introduction  an 
Purpose  of  this  announcemen 
probability  of  self-sufficiency 
specific  tribe  or  Native  Amer 
community.  The  five  program 
management  criteria  are  clos 
to  each  other.  They  are  consi 
jointly  in  judging  the  overall  ( 
an  application.  Points  will  be 
to  applications  which  are  res 
this  announcement  and  these 
The  five  evaluation  criteria  a 
(1)  Long-Range  Coals  andAv 
Resources.  (15  points) 

(a)  The  application  present 
long-range  community  goals  i 
the  proposed  project.  It  expla 
the  community's  intent  to  act 
goals  has  been  identified  and 
documents  the  involvement  a 
of  the  community  in  the  plant 
process  and  implementation  i 
proposed  project  The  goals  a 
presented  within  the  context 
comprehensive  community  sc 
economic  development  plan, 
of  the  community's  entire  dev 
plan  is  not  necessary.) 

(b)  Available  resources  (otl 
ANA)  which  will  assist  and  I 
coordinated  with  the  project  i 
described.  These  resources  n 
human,  natural  or  financial,  e 
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Application  Submission 

One  signed  originaL  and  two  copies, 
of  the  grant  application,  including  all 
attachments,  must  be  hand  delivered  or 
mailed  by  the  closing  date  to: 

Department  of  Health  and  Human  Services. 
Administration  for  Children  and  Families. 
Discretionary  Grants  Management  Branch, 
room  341FZ  Hubert  H.  Humphrey  Building. 
200  Independence  Avenue.  SW.. 
Washington.  DC  20201-0001,  Attention: 
ANA  13812-921. 

NotK  If  the  applicant  is  bom  Alaska,  the 
applicant  is  to  send  the  application  to  the 
above  address,  not  to  the  ANA  Seattle 
Regional  OSice. 

The  application  must  be  signed  by  an 
individual  authorized  (1)  to  act  for  the 
applicant  tribe  or  organization  and  (2)  to 
assume  the  applicant's  obligations  under 
the  terms  and  conditions  of  the  grant 
award,  including  Native  American 
Program  statutory  and  regulatory 
requirements. 

Application  Consideration 

The  Commissioner  of  the 
Administration  for  Native  Americans 
determines  the  Hnal  action  to  be  taken 
with  respect  to  each  grant  application 
received  under  this  announcement  The 
following  points  should  be  taken  into 
consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA 

•  Complete  applications  that  conform 
to  all  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation 
process.  An  independent  review  panel 
evaluates  each  application  against  the 
published  criteria  in  this  announcement 
The  results  of  this  review  assist  the 
Commissioner  to  make  fmal  funding 
decisions. 

•  The  Commissioner's  decision  also 
takes  into  account  the  comments  of 
ANA  sta^,  State  and  Federal  agencies 
having  performance  related  information, 
and  other  interested  parties. 

•  The  CoRunissioner  makes  grant     ''  ^ 
awards  consistent  with  the  purpose  of 
the  Act  all  relevant  statutory  and 
regulatory  requirements,  this  program 
announcement  and  the  availability  of 
funds. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  are  notified  in 
writing  within  approximately  120  days 
of  the  closing  date.  Successhil 
applicants  are  notified  through  an 
official  Financial  Assistance  Award 
(FAA)  document.  The  Administration 


for  Native  Americans  staff  cannot 
respond  to  requests  for  funding 
decisions  prior  to  the  official  notification 
to  the  applicants.  The  FAA  will  state  the 
amount  of  Federal  funds  awarded  and 
the  amoimt  of  the  non-Federal  matching 
share  requirement,  the  purpose  of  the 
grant  the  terms  and  conditions  of  the 
grant  award,  the  effective  date  of  the 
award,  the  project  period,  and  the 
budget  period. 

I.  Review  Process  and  Criteria 

Applications  submitted  by  the  post- 
marked date  under  this  program 
announcement  will  imdergo  a  pre- 
review  to  determine: 

•  That  the  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  annoimcement 

•  That  the  application  materials 
submitted  are  sufficient  to  allow  the 
panel  to  undertake  an  in-depth 
evaluation.  (All  required  materials  and 
forms  are  listed  in  the  Grant  Application 
Checklist  in  the  Application  Kit). 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by 
an  independent  review  panel  on  the 
basis  of  ffve  evaluation  criteria.  These 
criteria  are  used  to  evaluate  the  quality 
of  a  proposed  project  and  to  determine 
the  likelihood  of  its  success.  A  proposed 
project  should  reflect  the  purposes  of 
ANA'S  SEDS  policy  and  program  goals 
(described  in  Introduction  and  Program 
Purpose  of  this  announcement)  and  the 
probability  of  self-sufficiency  for  a 
specific  tribe  or  Native  American 
community.  The  five  programmatic  and 
management  criteria  are  closely  related 
to  each  other.  They  are  considered 
jointiy  in  judging  the  overall  quahty  of 
an  application.  Points  will  be  given  only 
to  applications  which  are  responsive  to 
this  announcement  and  these  criteria. 
The  five  evaluation  criteria  are: 
(1)  Long-Range  Goals  and  Available 
Resources.  (15  points) 

(a)  The  application  presents  specific 
long-range  commimity  goals  related  to 
the  proposed  project.  It  explains  how 
the  community's  intent  to  achieve  these 
goals  has  been  identified  and  clearly 
documents  the  involvement  and  support 
of  the  community  in  the  planning 
process  and  implementation  of  the 
proposed  project  The  goals  are 
presented  within  the  context  of  a 
comprehensive  community  social  and 
economic  development  plan.  (Inclusion 
of  the  community's  entire  development 
plan  is  not  necessary.) 

(b)  Available  resources  (other  than    ' 
ANA)  which  will  assist  and  be 
coordinated  with  the  project  are 
described.  These  resources  may  be 
human,  natural  or  financial,  and  may 


include  other  Federal  and  non-Federal 
resources. 

Note:  AppUcants  from  the  Native  American 
Pacific  Islands  are  not  required  to  provide  a 
20  percent  match  for  the  non-Federal  share  if 
it  is  under  $200,000  and  may  not  have  points 
reduced  for  this  policy.  They  are,  however, 
expected  to  coordinate  non-ANA  resources 
for  the  proposed  project  as  are  all  of  ANA'a 
applicants. 

(2)  Organizational  Capabihties  and 

Qualifications.  (10  points) 

a.  The  management  and 
administrative  structure  of  the  applicant 
is  explained.  Evidence  of  the  appUcant's 
ability  to  manage  a  project  of  the 
proposed  scope  is  well  defined.  The 
application  clearly  shows  the  successful 
management  of  prior  or  current  projects 
of  similar  scope  by  the  organization, 
and/or  by  the  individuals  designated  to 
manage  the  project. 

b.  Position  descriptions  or  resumes  of 
key  personnel  including  those  of 
consultants,  are  presented.  The  position 
descriptions  and  resumes  relate 
specifically  to  the  staff  proposed  in  the 
Approach  Page  and  in  the  proposed 
Budget  of  the  application.  Position 
descriptions  very  clearly  describe  the 
position  and  its  duties  and  clearly  relate 
to  the  pesonnel  staffing  required  for 
implementation  of  the  project.  Resumes 
indicate  that  the  proposed  staff  are 
qualified  to  carry  out  the  project 
activities.  Either  the  position 
descriptions  or  the  resumes  set  forth  the 
qualifications  that  the  applicant  believes 
are  necessary  for  overall  quahty 
management  of  the  project 

(3)  Project  Objectives,  Approach  and 

Activities.  (45  points) 

The  application  proposes  specific 
project  objectives  and  activities  related 
to  the  overall  long-term  goals.  The 
Objective  Work  Plan  in  the  application 
Includes  project  objectives  and 
activities  for  each  budget  period 
proposed  and  demonstrates  that  these 
objectives  and  activities: 

•  Are  measurable  and/or 
quantifiable; 

•  Are  based  on  a  fully  described  and 
locally  determined  balanced  strategy  for 
governance  or  social  and  economic 
development; 

•  Clearly  relate  to  the  community's 
long-range  goals  which  the  project 
addresses; 

•  Can  be  accomplished  with  available 
or  expected  resources  during  the 
proposed  project  period; 

•  Indicate  when  the  objective,  and 
major  activities  under  each  objective, 
will  be  accomplished; 

•  Specify  who  will  conduct  the 
activities  under  each  objective;  and 


•  Support  a  project  that  will  be 
completed,  self-sustaining,  or  financed 
by  other  than  ANA  funds  at  the  end  of 
the  project  period. 

(4)  Results  or  Benefits  Expected.  (20 

points) 

The  proposed  project  will  result  in 
specific  measurable  outcomes  for  each 
objective  that  will  clearly  contribute  to 
the  completion  of  the  project  and  will 
help  the  community  meet  its  goals.  The 
specific  information  provided  in  the 
application  on  expected  results  or 
benefits  for  each  objective  is  the  basis 
upon  which  the  outcomes  can  be 
evaluated  at  the  end  of  each  budget 
year. 

(5)  Budget  (10  points) 

There  is  a  detailed  budget  provided 
for  each  budget  period  requested.  (This 
is  especially  necessary  for  multi-year 
applications.)  The  budget  is  fully 
explained.  It  justifies  each  line  item  in 
the  budget  categories  in  section  B  of  the 
Budget  Information  of  the  application, 
including  the  applicant's  non-Federal 
share  and  its  source.  (Applicants  from 
the  Native  American  Pacific  Islands  are 
exempt  from  the  non-Federal  share 
requirement)  Sufficient  cost  and  other 
detail  is  included  and  explained  to 
facilitate  the  determination  of  cost 
allowability  and  the  relevance  of  these 
costs  to  the  proposed  project  The  funds 
requested  are  appropriate  and 
necessary  for  the  scope  of  the  project. 
For  business  development  projects,  the 
proposal  demonstrates  that  the  expected 
return  on  the  funds  used  to  develop  the 
project  provides  a  reasonable  profit 
within  a  futiu^  specified  time  frame. 

J.  Guidance  to  AppUcants 

The  following  is  provided  to  assist 
applicants  to  develop  a  competitive 
application. 

(1)  Program  Guidance 

•  The  Administration  for  Native 
Americans  funds  projects  that  present 
the  strongest  prospects  for  fulfilling  a 
community's  governance,  social  or 
economic  development  The 
Administration  for  Native  Americans 
does  not  fund  on  the  basis  of  need 
alone. 

•  In  discussing  the  problems  being 
addressed  in  the  application,  sufficient . 
background  and/or  history  of  the 
community  concerning  these  problems, 
and  progress  to  date,  as  well  as  the  size 
of  the  population  to  be  served,  should  be 
included  so  that  the  appropriateness 
and  potential  of  the  proposed  project  in 
strengthening  the  self-sufficiency  of  a 
community  will  be  better  understood  by 
reviewers.  • 
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•  An  application  should  demonstrate 
a  clear  linkage  between  the  proposed 
project  and  the  comnmnity's  long  range 
goals  or  plan. 

•  The  project  application  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  project,  and  the  positive  or 
continuing  impact  on  the  community  the 
project  will  have. 

•  Supporting  documentation  or  other 
testimonies  from  concerned  interests 
other  than  the  applicant  should  be 
included  to  provide  support  for  the 
feasibility  and  commitments  of 
resources  to  the  implementation  or 
conduct  of  the  project. 

In  the  ANA  Project  Narrative,  section 
A  of  the  application  package.  Resources 
Available  to  the  Proposed  Project,  the 
applicant  should  describe  any  specific 
financial  circumstances  which  may 
impact  on  the  project  such  as  any 
monetary  or  land  settlements  made  to 
the  applicant,  and  any  restrictions  on 
the  use  of  those  settlements.  When  the 
applicant  appears  to  have  other 
resources  to  support  the  proposed 
project  and  chooses  not  to  use  them,  the 
applicant  should  explain  why  it  is 
seeking  ANA  funds  and  not  utilizing 
these  resources  for  the  project. 

•  Reviewers  of  apphcations  for  ANA 
indicate  they  are  better  able  to  evaluate 
the  feasibility  and  practicahty  of  a 
proposed  economic  development  project 
if  the  applicant  includes  a  business  plan 
to  support  the  feasibility  of  the  project. 
(ANA  has  included  sample  business 
plans  in  the  application  kit.)  It  is 
strongly  recommended  that  an  applicant 
use  these  as  a  guide  in  the  development 
of  an  application.  The  more  information 
provided  a  review  panel,  the  better  able 
the  panel  is  to  evaluate  the  potential  for 
the  success  of  the  proposed  project. 

•  A  multi-purpose  community-based 
Native  American  organization  is  an 
association  and/or  corporation  whose 
charter  specifies  that  the  community 
designates  the  Board  of  Directors  and/or 
officers  of  the  organization  through  an 
elective  procedure  and  that  the 
organization  functions  in  several 
differing  areas  of  concern  to  the 
members  of  the  local  Native  American 
community.  These  areas  are  specified  in 
the  by-laws  and/or  policies  adopted  by 
the  organization.  They  may  include,  but 
need  not  be  limited  to,  economic, 
artistic,  cultural,  aiMl  recreational 
activities,  the  delivery  of  human 
services  such  as  health,  day  care, 
counseling,  education,  and  training. 

(2)  TechnicaJ  Guidance 

•  It  is  strongly  suggested  that  &e 
applicant  follow  the  Supplemental 
Guide  included  in  the  ANA  application 


kit  to  develop  an  application.  The  Guide 
provides  practical  information  and 
helpful  suggestions,  and  is  an  aid  to  help 
applicants  prepare  ANA  applications  for 
social  and  economic  development 
projects. 

•  Apphcants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  in  the  program 
announcement  and  to  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
appUcation's  quality  and  potential 
competitiveness  in  the  ANA  review 
process. 

•  There  is  no  maximum  or  minimum 
amount  of  Federal  funds  that  may  be 
requested. 

•  For  purposes  of  developing  an 
application,  applicants  should  plan  for  a 
project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  The  Administration  for  Native 
Americans  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency. 

•  The  Administration  for  Native 
Americans  will  accept  only  one 
application  for  each  closing  date.  If  an 
eligible  applicant  sends  in  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 

An  application  from  an  Indian  tribe  or 
other  applicant  must  be  from  the 
governing  body  of  the  applicant. 

•  The  apphcations  Form  424  must  be 
signed  by  the  appUcant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

•  The  Administration  for  Native 
Americans  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
from  the  first  page,  and  that  a  table  of 
contents  be  provided.  This  allows  for 
easy  reference  during  the  review 
process.  Simple  tabbing  of  the  sections 
of  the  application  is  also  helpful  to  the 
reviewers. 

•  Two  copies  of  the  application  plus 
the  original  are  required. 

•  The  Cover  Page  (included  in  the  Kit] 
should  be  the  first  page  of  an 
application,  followed  by  the  one-page 
abstract. 

•  The  Approach  page  (section  B  of  the 
ANA  Program  Narrative)  for  each 
objective  proposed  should  be  of 
sufficient  detail  to  become  a  monHily 
ftta^  guide  of  responaibilities  should  fte 
applicant  be  funded. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  first 
page  of  the  Form  424,  Blodc  13,  not  the 
length  of  the  first  budget  period.  Should 
the  application's  contents  propose  one 
length  ol  project  period  and  the  Form 


424  specify  a  conflicting  length  of  project 
period,  ANA  will  consider  the  project 
period  specified  on  the  Form  424  as 
governing. 

•  Line  15a  of  the  424  should  specify 
the  Federal  funds  requested  for  the  first 
Budget  Period,  not  the  entire  project 
period. 

•  If  a  profit-making  venture  is  being 
proposed,  profits  must  be  reinvested  in 
the  business  in  order  to  decrease  or 
eliminate  ANA's  future  participation. 
Such  revenue  must  be  reported  as 
general  program  income.  A  decision  will 
be  made  at  the  time  of  grant  award 
regarding  appropriate  use  of  program 
income.  (See  45  CFR  part  74  and  part 
92.) 

•  Applicants  proposing  multi-year 
projects  must  fully  describe  annual 
project  objectives  and  activities. 
Separate  Objective  Work  Plans  (OWP) 
must  be  presented  for  each  project  year 
and  a  separate  itemized  budget  of  the 
Federal  and  rion-Federal  costs  of  the 
project  for  each  budget  period  must  be 
included. 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time-frame  of  the 
project  (i.e.,  why  the  project  needs 
funding  for  more  than  one  year)  and 
describe  the  results  to  be  achieved  by 
the  end  of  each  budget  period  of  the 
total  project  period. 

(3)  Projects  or  Activities  That  Generally 
Will  Not  Meet  the  Purposes  of  This 
Announcement 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  ("third 
party  T/TA").  However,  the  purchase  of 
T/TA  by  a  grantee  for  its  own  use  or  for 
its  members'  use  (as  in  the  case  of  a 
consortium),  where  T/TA  is  necessary 
to  carry  out  project  objectives,  is 
acceptable. 

•  Projects  that  include  feasibiUty 
studies,  business  plans,  marketing  plans 
or  written  materials,  such  as  manuals, 
that  are  not  an  essential  part  of  the 
applicant's  long-range  development 
plan.  The  Administration  for  Native 
Americans  is  not  interested  in  funding 
'wish  lists'  of  business  possibihties.  The 
Administration  for  Native  Americans 
expects  evidence  of  solid  investment  of 
time  and  thought  on  the  part  of  the 
apphcant  to  any  development  of 
business  plans,  etc,  prior  to  the 
submission  of  the  application. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continoabon,  of  existing 
social  service  delivery  programs. 

•  Core  administration  functions,  or 
other  activitiet,  that  essentially  support 


only  the  applicant's  on-goinj 
administrative  functions. 

•  Project  goals  which  are 
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Development.  Social  Develc 
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tribes.  The  Administration  f 
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objectives  that  will  create  a 
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members. 
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by  other  Federal  funding  so 
are  appropriate,  and  availal 
proposed  activity. 

•  Projects  that  will  not  b( 
self-sustaining,  or  supportec 
than  ANA  funds,  at  the  end 
project  period. 

•  The  purchase  of  real  es 
CFR  1336.50(e))  or  construd 
HDS  Grants  Administratior 
Ch.3.  section  E.). 

•  Projects  originated  and 
consultants  who  are  not  me 
applicant  organization,  tribi 
who  prepared  the  applicatic 
provide  a  major  role  for  the 
the  proposed  project. 

The  Administration  for  N 
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of  major  capital  equipment 
rigs  or  computers/word  pro 
equipment)  is  a  major  comp 
Federal  share  of  the  budget 
negotiation,  such  expenditu 
deleted  from  the  budget  of  i 
approved  application,  if  nol 


1  /  Tuesday.  August  6,  1991  /  Notices 


Federal  Register    /  Vol.  56,  No.  151  /  Tuesday,  August  8,  1991  /  Notices 


3-401 


pplication.  The  Guide 
information  and 
I,  and  is  an  aid  to  help 
ANA  applications  for 
ic  development 

I  encouraged  to  have 
a  the  author  apply  the 
in  the  program 
I  to  score  the 
>  its  submission,  in 
ter  sense  of  the 
ty  and  potential 
the  ANA  review 

iximum  or  minimum 
funds  that  may  be 

)f  developing  an 
ants  should  plan  for  a 
pproximately  120 
ing  date  under  which 
ubmitted. 
ation  for  Native 
t  fund  essentially 
erving  the  same 

ation  for  Native 

:ept  only  one 

h  closing  date.  If  an 

ends  in  two 

ne  with  the  earlier 

ccepted  for  review 

It  withdraws  the 

rom  an  Indian  tribe  or 
St  be  from  the 
the  applicant 
n's  Form  424  must  be 
cant's  representative 
irith  full  authority  on 
:ant. 

ation  for  Native 
s  that  the  pages  of  the 
ibered  sequentially 
and  that  a  table  of 
ed.  TTiis  allows  for 
ing  the  review 
sbing  of  the  sections 
8  also  helpful  to  the 

the  application  plus 

[uired. 

le  (included  in  the  Kit) 

page  of  an 

ed  by  the  one-page 

page  (section  B  of  the 
rative)  for  each 
I  should  be  of 
become  a  mondily 
msibilities  should  fte 
d. 

should  specify  the 
>d  length  on  the  first 
24,  Block  13,  not  the 
)udget  period.  Should 
Dntents  propose  one 
sriod  and  the  Form 


424  specify  a  conflicting  length  of  project 
period,  ANA  will  consider  the  project 
period  specified  on  the  Form  424  as 
governing. 

•  Line  15a  of  the  424  should  specify 
the  Federal  funds  requested  for  the  first 
Budget  Period,  not  the  entire  project 
period. 

•  If  a  profit-making  venture  is  being 
proposed,  profits  must  be  reinvested  in 
the  business  in  order  to  decrease  or 
eliminate  ANA's  future  participation. 
Such  revenue  must  be  reported  as 
general  program  income.  A  decision  will 
be  made  at  the  time  of  grant  award 
regarding  appropriate  use  of  program 
income.  (See  45  CFR  part  74  and  part 
92.) 

•  Applicants  proposing  multi-year 
projects  must  fully  describe  annual 
project  objectives  and  activities. 
Separate  Objective  Work  Plans  (OWP) 
must  be  presented  for  each  project  year 
and  a  separate  itemized  budget  of  the 
Federal  and  rion-Federal  costs  of  the 
project  for  each  budget  period  must  be 
included. 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time-frame  of  the 
project  (i.e.,  why  the  project  needs 
funding  for  more  than  one  year]  and 
describe  the  results  to  be  achieved  by 
the  end  of  each  budget  period  of  the 
total  project  period. 

(3)  Projects  or  Activities  That  Generally 
Will  Not  Meet  the  Purposes  of  This 
Announcement 

•  Projects  in  which  a  grantee  would 
provide  training  and/or  technical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  ("third 
party  T/TA").  However,  the  purchase  of 
T/TA  by  a  grantee  for  its  own  use  or  for 
its  members'  use  (as  in  the  case  of  a 
consortium),  where  T/TA  is  necessary 
to  carry  out  project  objectives,  is 
acceptable. 

•  Projects  that  include  feasibility 
studies,  business  plans,  marketing  plans 
or  written  materials,  such  as  manuals, 
that  are  not  an  essential  part  of  the 
applicant's  long-range  development 
plan.  The  Administration  for  Native 
Americans  is  not  interested  in  funding 
'wish  lists'  of  business  possibilities.  The 
Administration  for  Native  Americans 
expects  evidence  of  solid  investment  of 
time  and  thought  on  the  part  of  the 
apphcant  to  any  development  of 
business  plans,  etc.  prior  to  the 
submission  of  the  application. 

•  The  support  of  on-going  social 
service  delivery  programs  or  the 
expansion,  or  continuation,  of  existing 
social  service  delivery  programs. 

•  Core  administration  functions,  or 
other  activities,  that  essentially  support 


only  the  apphcant's  on-going 
administrative  functions. 

•  Project  goals  which  are  not 
responsive  to  one  or  more  of  the  three 
ANA  goals  (Governance.  Economic 
Development.  Social  Development). 

•  Proposals  from  consortia  of  tribes 
that  are  not  specific  with  regard  to 
support  from,  and  roles  of,  member 
tribes.  The  Administration  for  Native 
Americans  expects  an  application  from 
a  consortium  to  have  goals  and 
objectives  that  will  create  a  positive 
impact  in  the  communities  of  its 
members. 

•  Projects  which  should  be  supported 
by  other  Federal  funding  sources  that 
are  appropriate,  and  available,  for  the 
proposed  activity. 

•  Projects  that  will  not  be  completed, 
self-sustaining,  or  supported  by  other 
than  ANA  funds,  at  the  end  of  the 
project  period. 

•  The  purchase  of  real  estate  (see  45 
CFR  1336.50(e))  or  construction  (see 
HDS  Grants  Administration  Manual 
Ch.3.  section  E.). 

•  Projects  originated  and  designed  by 
consultants  who  are  not  members  of  the 
applicant  organization,  tribe  or  village 
who  prepared  the  application  and 
provide  a  major  role  for  themselves  in 
the  proposed  project. 

The  Administration  for  Native 
Americans  will  critically  evaluate 
applications  with  which  the  acquisition 
of  major  capital  equipment  (whether  oil 
rigs  or  computers/word  processing 
equipment)  is  a  major  component  of  the 
Federal  share  of  the  budget.  During 
negotiation,  such  expenditures  may  be 
deleted  from  the  budget  of  an  otherwise 
approved  application,  if  not  fully 


justified  by  the  applicant  and  not 
deemed  appropriate  to  the  needs  of  the 
project  by  ANA. 

K.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980.  Public  Law  96-511.  the 
Department  is  required  to  submit  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  in  regulations  including 
program  announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ANA  grant 
applications  imder  the  Program 
Narrative  Statement  by  0MB. 

L.  Due  Date  for  Receipt  of  Applications 

The  closing  dates  for  applications 
submitted  in  response  to  this  program 
announcement  are  October  11. 1991. 
February  7, 1992,  and  May  15, 1992. 

M.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
section  H,  The  AppUcation  Process: 
Application  Submission. 

The  Administration  for  Native 
Americans  will  not  accept  applications 
submitted  via  facsimile  (FAX)    ' 
equipment. 

Deadlines 

Applications  mailed  through  the  U.S. 
Postal  Service  or  a  commercial  delivery 
service  shall  be  considered  as  meeting 
an  announced  closing  date  if  they  are 
either 

(1)  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  section 
H,  Apphcation  Submission,  or 


(2)  Sent  on,  or  before,  the  deadline 
date  and  received  in  time  for  the  ANA 
independent  review.  (Applicants  are 
cautioned  to  request  a  legibly  dated 
receipt  from  a  commercial  carrier  or  U.S. 
Postal  Service  or  a  legible  postmark 
date  from  the  U.S.  Postal  Service. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  applications 

Applications  which  do  not  meet  the 
criteria  in  the  above  paragraph  of  this 
section  are  considered  late  applications 
and  will  be  returned  to  the  applicant 
The  Administration  for  Native 
Americans  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

Extension  of  deadlines 

The  Administration  for  Native 
Americans  may  extend  the  deadline  for 
all  applicants  because  of  acts  of  God 
such  as  floods,  hurricanes,  etc.,  or  when 
there  is  a  widespread  disruption  of  the 
mails.  However,  if  ANA  does  not  extend 
the  deadline  for  all  applicants.  It  may 
not  waive  or  extend  the  deadline  for  any 
applicant 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.612  Native  American 
Programs) 

Dated:  June  28, 1991. 
8.  Ilmothy  Wapato, 

Commissioner.  Administration  for  Native 
Americans. 

Approved:  July  12, 1991. 
Donna  N.  Givou, 

Deputy  Assistant  Secretary  for  Children  and 
Families. 
[FR  Doc.  91-18533  Filed  8-6-91:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  7  and  52 
[FAR  Case  91-«] 

Federal  Acquisition  Regulation;  Lease 
With  Option  To  Purchase 

AQENaES:  Department  of  Defense 
(DoD).  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  amending  FAR  subpart  7.4 
and  adding  a  clause  at  52.207  based  on 
the  Defense  Management  Review 
(DMR).  This  includes  information 
required  to  support  a  decision  to  use  a 
lease  with  an  option  to  purchase  and 
outlines  the  Government's  right  to 
purchase  at  any  time  during  the 
performance  of  the  contract. 
DATES:  Comments  should  be  submitted 
to  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  October  7, 
1991  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets  NW.. 
room  4041.  Washington.  DC  20405. 
Please  cite  FAR  Case  91-6  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Shirley  Scott  at  (202)  501-0168  in 
reference  to  this  FAR  case.  For  general 
information,  contact  Ms.  Beverly 
Fayson.  FAR  Secretariat  room  4041,  GS 
Building.  Washington.  DC  20405.  (202) 
501-4755.  Please  cite  FAR  Case  91-6. 
SUPPLEMENTARY  INFORMATION: 

A  Background 

The  Secretary  of  Defense  directed  that 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  be 
streamlined  and  rewritten  as  part  of  the 
DMR  Regulatory  Reform  initiative.  This 
initiative  entails  deletion  of  some 
DFARS  language,  consolidation  of 
DFARS  language,  movement  of  DFARS 
language  to  the  FAR,  redefmition  of 
policies  and  procedures,  and  editing  and 
rewrite  of  the  total  book.  The  proposed 
additions  are  a  result  of  language  being 
deleted  from  lower  level  supplements 
for  more  appropriate  insertion  into  the 


FAR,  since  it  is  applicable  to  all  Federal 
buying  activities. 

FAR  7.402(b)(2)  states  that  if  a  lease  is 
justified,  a  lease  with  option  to  purchase 
is  preferable.  However,  there  is  no  FAR 
coverage  to  implement  this  requirement 
The  proposed  coverage  implements  FAR 
7.402(b)(2)  and  outlines  the 
Government's  right  to  purchase  at  any 
time  during  the  performance  of  the 
contract. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entitles 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  eL  seq., 
because  the  proposed  changes  do  not 
impose  any  new  requirements  on 
contractors,  and  it  is  a  change  to 
internal  operating  procedures.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  5  U.S.C.  601.  et  seq.  (FAR  Case 
91-6)  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Parts  7  and  52 

Government  procurement;  lease  with 
option  to  purchase. 

Dated:  May  28. 1991. 
Albert  A.  VicchiolU, 
Director.  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
parts  7  and  52  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
parts  7  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  488(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C  2473(c). 

PART  7— ACQUISITION  PLANNING 

2.  Section  7.402  is  amended  by  adding 
paragraph  (b)(4)  to  read  as  follows: 

7.402    Acquisition  metlMds. 

•  •  *  *  * 

(b)v* 

(4)  If  a  lease  with  option  to  purchase 
is  used,  the  contract  shall  state  the 
purchase  price  or  provide  a  formula 
which  shows  how  the  purchase  price 


will  be  established  at  the  time  of 
purchase. 

3.  Section  7.404  is  added  to  read  as 
follows: 

7.404    Contract  clause. 

The  contracting  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  52.207-X,  Option  To  Purchase 
Equipment,  in  solicitations  and 
contracts  involving  a  lease  with  option 
to  purchase. 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  52.207-X  is  added  to  read  as 
follows: 

S  52.207-X    Option  To  Purchase 
Equipment. 

As  prescribed  in  7.404,  insert  a  clause 
substantially  the  same  as  the  following: 

Option  To  Purchase  EquipmeDl  (XXX  1991) 

(a)  The  Government  has  the  right  to 
purchase  the  equipment  provided  on  a  lease 
or  rental  basis  under  this  contract  at  any  time 
during  the  period  of  the  contract  including 
any  contract  extensions.  The  Contracting 
Officer  may  exercise  the  option  only  by 
written  notice  to  the  Contractor.  The  written 
notice  will  specify  the  effective  date  of  the 
purchase. 

(b)  The  purchase  conversion  cost  of  the 
equipment  shall  be  computed  as  of  the 
effective  date  specified  in  the  written  notice 
required  in  paragraph  (a)  of  this  clause,  on 
the  basis  of  the  purchase  price  set  forth  in  the 
contract,  minus  the  total  purchase  option 
credits  accumulated  during  the  period  of 
lease  or  rental  calculated  by  the  formula 
contained  elsewhere  in  this  contract.  The 
accumulated  purchase  option  credits 
available  to  determine  the  purchase 
conversion  cost  will  include  any  credits 
accrued  during  a  previous  period  of  lease  or 
rental  of  the  equipment  under  any 
Government  contract  and  are  calculated 
from  the  time  the  equipment  has  been  on 
continuous  rental  The  movement  of 
equipment  from  one  site  to  another  site  shall 
be  interpreted  as  "continuous  rental". 

(c)  When  the  Contracting  Officer  exercises 
the  option  to  purchase,  the  lease  or  rental 
portion  of  the  contract  becomes  complete  as 
of  the  eFTective  date  specifled  in  the  written 
notice  required  in  paragraph  (a)  of  this 
clause,  except  for  final  payment  and  transfer 
of  title  to  the  Government. 

(d)  The  equipment  converted  to  purchase 
shall  be  discontinued  from  lease  or  rental  on 
the  day  immediately  preceding  the  effective 
date  of  purchase. 

(e)  The  Contractor  shall  allow  the 
(Government  to  transfer  accumulated 
purchase  option  credits  and  the  right  to 
convert  from  lease  to  purchase  to  successor 
contracts  for  equipment  subject  to  lease  with 
option  to  purchase  under  this  contract 

(End  of  clause) 

(PR  Doc  91-18531  Filed  fr-S-«l:  8:45  am) 
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will  be  established  at  the  time  of 
purchase. 

3.  Section  7.404  is  added  to  read  as 
follows: 

7.404    Contract  clauM. 

The  contracting  officer  shall  insert  a 
clause  substantially  the  same  as  the 
clause  at  52.207-X,  Option  To  Purchase 
Equipment,  in  solicitations  and 
contracts  Involving  a  lease  with  option 
to  purchase. 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  52.207-X  is  added  to  read  as 
follows: 

1 52.207-X    Option  To  Purchasa 
Equipment 

As  prescribed  in  7.404,  insert  a  clause 
substantially  the  same  as  the  following: 

Option  To  Purchase  Equipment  (XXX  1991) 

(a}  The  Govemmenl  has  the  right  to 
purchase  the  equipment  provided  on  a  lease 
or  rental  basis  under  this  contract  at  any  time 
during  the  period  of  the  contract  including 
any  contract  extensions.  The  Contracting 
Officer  may  exercise  the  option  only  by 
written  noUce  to  the  Contractor.  The  written 
notice  will  specify  the  effective  date  of  the 
purchase. 

(b)  The  purchase  conversion  cost  of  the 
equipment  shall  be  computed  as  of  the 
effective  date  specified  in  the  written  notice 
required  in  paragraph  (a)  of  this  clause,  on 
the  basis  of  the  purchase  price  set  forth  in  the 
contract,  minus  the  total  purchase  option 
credits  accumulated  during  the  period  of 
lease  or  rental,  calculated  by  the  formula 
contained  elsewhere  in  this  contract.  The 
accumulated  purchase  option  credits 
available  to  determine  the  purchase 
conversion  cost  will  include  any  credits 
accrued  during  a  previous  period  of  lease  or 
rental  of  the  equipment  under  any 
Government  contract  and  are  calculated 
from  the  time  the  equipment  has  been  on 
continuous  rental.  The  movement  of 
equipment  from  one  site  to  another  site  shall 
be  interpreted  as  "continuous  rental". 

(c)  When  the  Contracting  Officer  exercises 
the  option  to  purchase,  the  lease  or  rental 
portion  of  the  contract  becomes  complete  as 
of  the  effective  date  specified  in  the  written 
notice  required  in  paragraph  (a)  of  this 
clause,  except  for  final  payment  and  transfer 
of  title  to  the  Government. 

(d)  The  equipment  converted  to  purchase 
shall  be  discontinued  from  lease  or  rental  on 
the  day  immediately  preceding  the  effective 
date  of  purchase. 

(e)  The  Contractor  shall  allow  the 
Government  to  transfer  accumulated 
purchase  option  credits  and  the  right  to 
convert  from  lease  to  purchase  to  successor 
contracts  for  equipment  subject  to  lease  ««rith 
option  to  purchase  under  this  contract 

(End  of  clause) 

(PR  Do&  91-1B531  Filed  fr-5-«l:  8:45  am| 
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Title  3— 

The  President 


Proclamation  6320  of  August  2,  1981 

Agreement  on  Trade  Relations  Between  the  United  States  of 
America  and  the  Union  of  Soviet  Socialist  Republics 


By  the  President  of  tlie  United  States  of  America 

A  Proclamation 

1.  Pursuant  to  the  authority  vested  in  me  by  the  Constitution  and  the  laws  of 
the  United  States,  as  President  of  the  United  States  of  America,  I,  acting 
through  duly  empowered  representatives,  entered  into  negotiations  with  repre- 
sentatives  of  the  Union  of  Soviet  Socialist  Republics  to  conclude  an  agreement 
on  trade  relations  between  the  United  States  of  America  and  the  Union  of 
Soviet  Socialist  Republics. 

2.  These  negotiations  were  conducted  in  accordance  with  the  requirements  of 
the  Trade  Act  of  1974  (Public  Law  93-618,  January  3,  1975;  88  Stat.  1978),  as 
amended  (the  "Trade  Act"). 

3.  As  a  result  of  these  negotiations,  an  "Agreement  on  Trade  Relations 
Between  the  United  States  of  America  and  the  Union  of  Soviet  Socialist 
Republics,"  including  annexes  and  exchanges  of  letters  which  form  an  integral 
part  of  the  Agreement,  the  foregoing  in  English  and  Russian,  was  signed  on 
June  1, 1990.  by  duly  empowered  representatives  of  the  two  Governments  and 
is  set  forth  as  an  annex  to  this  proclamation. 

4.  This  Agreement  conforms  to  the  requirements  relating  to  bilateral  commer- 
cial agreements  set  forth  in  section  405(b)  of  the  Trade  Act  (19  U.S.C.  2435(b)). 

5.  Article  XVII  of  the  Agreement  provides  that  the  Agreement  shall  enter  into 
force  on  the  date  of  exchange  of  written  notices  of  acceptance  by  the  two 
Governments. 

6.  Section  405(c)  of  the  Trade  Act  (19  U.S.C.  2435(c))  provides  that  a  bilateral 
commercial  agreement  providing  nondiscriminatory  treatment  to  the  products 
of  a  country  heretofore  denied  such  treatment,  and  a  proclamation  implement- 
ing such  agreement,  shall  take  effect  only  if  approved  by  the  Congress  under 
the  provisions  of  that  Act. 

7.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President  to 
embody  in  the  Harmonized  Tariff  Schedule  of  the  United  States  the  substance 
of  the  provisions  of  that  Act,  of  other  acts  affecting  import  treatment,  and 
actions  taken  thereunder. 

NOW.  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  including  but  not  limited  to  sections  404,  405,  and 
604  of  the  Trade  Act  of  1974.  as  amended,  do  proclaim  that: 
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(1)  This  proclamation  shall  become  effective,  said  Agreement  shall  enter 
into  force,  and  nondiscriminatory  treatment  shall  be  extended  to  the  products 
of  the  Union  of  Soviet  Socialist  Republics,  in  accordance  with  the  terms  of 
said  Agreement,  on  the  date  of  exchange  of  written  notices  of  acceptance  in 
accordance  with  Article  XVII  of  said  Agreement.  The  United  States  Trade 
Representative  shall  publish  notice  of  the  efl'ective  date  in  the  Federal 
Register.  On  such  date,  and  without  prejudice  to  the  long-standing  U.S.  policy 
of  not  recognizing  the  forcible  incorporation  of  Estonia,  Latvia,  and  Lithuania 
into  the  Soviet  Union,  nondiscriminatory  tariff  treatment  shall  also  be  ex- 
tended to  the  products  of  Estonia,  Latvia,  and  Lithuania. 

(2)  Effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  into  the  customs  territory  of  the  United  States  on  or  after  the 
date  provided  in  paragraph  (1)  of  this  proclamation,  general  note  3(b)  to  the 
Harmonized  Tariff  Schedule  of  the  United  States,  enumerating  those  countries 
whose  products  are  subject  to  duty  at  the  rates  set  forth  in  Rates  of  Duty 
Column  2  of  the  tariff  schedule,  is  modified  by  striking  out  "Estonia",  "Latvia", 
"Lithuania",  and  "Union  of  Soviet  Socialist  Republics". 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  second  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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respect  to  articles  entered,  or  withdrawn  from  warehouse 
to  the  customs  territory  of  the  United  States  on  or  after  the 
tragraph  (1]  of  this  proclamation,  general  note  3(b)  to  the 
schedule  of  the  United  States,  enumerating  those  countries 
i  subject  to  duty  at  the  rates  set  forth  in  Rates  of  Duty 
ff  schedule,  is  modified  by  striking  out  "Estonia",  "Latvia", 
nion  of  Soviet  Socialist  Republics". 

IREOF,  I  have  hereunto  set  my  hand  this  second  day  of 

of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 

!  United  States  of  America  the  two  hundred  and  sixteenth. 
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AGREEMENT  ON  TRADE  RELATIONS  BETWEEN 
THE  UNITED  STATES  OF  AMERICA  AND 
TBE  UNION  OP  SOVIET  SOCIALIST  REPUBLICS 


Tht  Unittd  States  of  America  and  the  Union  of  Soviet 
Socialist  Republics  (hereinafter  referred  to  collectively  as 
"Parties"  and  individually  as  "Party"), 


Recognizing  that  the  development  of  bilateral  trade  may 
contribute  to  better  mutual  understanding  and  cooperation. 


Taking  into  account  the  favorable  implications  for  trade 
expansion  of  the  economic  restructuring  and  the  development  of  a 
market-based  economy  in  the  USSR, 


Considering  that  expanded  trade  relations  between  the  Parties 
will  contribute  to  the  general  well-being  of  the  peoples  of  each 
Party,  and  promote  respect  for  internationally  recognized  rights 
of  working  people. 
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Acknovledging  that  th«  dcvelopaent  of  trade  relations  and 
direct  contact  between  Soviet  organizations  and  United  States 
nationals  and  companies  will  proaote  openness  and  mutual 
understanding f 

Considering  that  econoaic  ties  are  an  inportant  and  necessary 
element  in  the  strengthening  of  their  bilateral  relations. 

Reaffirming  their  desire  to  develop  economic  cooperation  in 
accordance  with  the  principles  and  provisions  of  the  Final  Act 
signed  in  Helsinki  on  the  1st  of  August,  1975,  and  other 
documents  of  the  Conference  on  Security  and  Cooperation  in 
Europe,  and  in  accordance  with  the  Document  of  the 
Conference  on  Economic  Cooperation  in  Europe  held  in  Bonn  in 
March-April  1990, 

Being  convinced  that  an  agreement  on  trade  relations  between 
the  two  Parties  will  best  serve  their  mutual  interests,  and 

Desiring  to  create  a  framework  which  will  foster  the 
development  and  expansion  of  commercial  ties  between  Soviet 
organizations  and  Dnited  States  nationals  and  companies. 


Bave  agreed  as  follows: 
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ARTICLE  Z 

MOST  FAVORED  HATZON  AMD  NONDZSCRZMZliATOKT  TREATMENT 

•  Each  Party  eball  accord  tmconditionally  to  products 

originating  in  or  exported  to  the  territory  of  the  other  Party 

II 
treatment  no  less  favorable  than  that  accorded  to  like  products 

originating  in  or  exported  to  the  territory  of  any  third  country 

in  all  natters  relating  tot 

(a)  custOBS  duties  and  charges  of  any  kind  imposed  on 
or  in  connection  with  importation  or  exportation #  including  the 
method  of  levying  such  duties  and  charges } 

(b)  methods  of  payment  for  imports  and  exports r  and 
the  international  transfer  of  such  payments; 

(c)  rules  and  formalities  in  connection  with  importation 
and  exportation,  including  those  relating  to  customs  clearance* 
transit,  warehouses  and  transhipment; 

(d)  taxes  and  other  internal  charges  of  any  kind 
applied  directly  or  indirectly  to  imported  products;  and 

(e)  rules  concerning  sale,  purchase,  transport, 
distribution,  storage  and  use  of  products  on  the  domestic  market. 

12.   Each  Party  shall  accord  to  products  originating  in  or 
exported  to  the  territory  of  the  other  Party  nondiscriminatory 
treatment  with  respect  to  the  application  of  quantitative 
restrictions  and  the  granting  of  licenses. 

1 1 3*   Each  Party  shall  accord  to  imports  of  products  and 
services  originating  in  the  territory  of  the  other  Party 
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nondiscriminatory  trcataent  vitb  respect  to  the  allocation  of  the 
currency  needed  to  pay  for  such  inports. 

4.   The  provisions  of  paragraphs  1,  2  and  3  shall  not  apply 
tot 

(a)  advantages  accorded  by  either  Party  by  virtue  of 
such  Party's  full  aenbership  in  a  customs  union  or  free  trade 
area; 

(b)  advantages  accorded  to  third  countries  for  the 
facilitation  of  frontier  traffic; 

(c)  advantages  accorded  to  third  countries  in 
accordance  with  the  General  Agreement  on  Tariffs  and  Trade  (the 
•GATT*),  and  advantages  accorded  to  developing  countries  under 
the  GATT  and  other  international  agreements;  and 

(d)  actions  taken  under  Article  XI  (Market  Disruption) 
of  this  Agreement. 


ARTICLE  II 

GEHERAL  OBLIGATIONS  WITH  RESPECT  TO  MARKET 
ACCESS  FOR  PRODXTS  AND  SERVICES 

1.   Recognizing  the  mutual  benefit  to  trade  relations  on 

the  basis  of  this  Agreement  and  consistent  with  the  most  favored 

nation  principles  expressed  in  Article  I,  the  Parties  shall,  on 

the  basis  of  reciprocity  and  without  detriment  to  relations  with 

third  countries,  improve  market  access  for  products  and  services 

of  the  other  Party  and  optimize  mutual  commercial  opportunities, 

including  through  the  satisfactory  reciprocation  of  market 

opening  measures  resulting  from  multilateral  negotiations. 
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espect  to  the  allocation  of  the 

ports. 

apbs  1,  2  and  3  shall  not  apply 

by  either  Party  by  virtue  of 
sustOBS  union  or  free  trade 

to  third  countries  for  the 

to  third  countries  in 
Bnt  on  Tariffs  and  Trade  (the 
>  developing  countries  under 
jreeffients;  and 

Article  XZ  (Market  Disruption) 


;  II 

i  RESPECT  TO  MARKET 
S  AND  SERVICES 

snefit  to  trade  relations  on 

isistent  with  the  most  favored 

Lcle  I,  the  Parties  shall,  on 

It  detrinent  to  relations  with 

;ess  for  products  and  services 

:ual  coaanercial  opportunities, 

reciprocation  of  aarket 

Ltilateral  negotiations. 


Taking  the  above  into  account  and  resulting  f roa  the  developaent 
of  aarket  aechanisas  in  the  Soviet  Onion  and  its  closer 
relationship  with  the  GKTT,   opportunities  shall  be  created  to 
increase  step  by  step  national  treataent  for  products  and 
services  of  the  Onited  States. 

^I*   Trade  in  products  and  services  shall  be  effected  by 
contracts  between  nationals  and  coapanies  of  the  United  States 
and  organizations  of  the  Soviet  Union  concluded  in  the  exercise 
of  their  independent  coaaercial  judgaent  and  on  the  basis  of 
custoaary  coaaercial  considerations  such  as  price,  quality, 
delivery  and  teras  of  payaent. 

sL   Neither  Party  shall  require  or  encourage  Soviet 
organizations  or  U.S.  nationals  or  coapanies  to  engage  in  barter 
or  countertrade  transactions.  Nevertheless,  where  nationals, 
coapanies  or  organizations  decide  to  resort  to  countertrade 
operations,  the  Parties  will  encourage  thea  to  furnish  to  each 
other  all  necessary  inforaation  to  facilitate  the  transaction. 

4L   Each  Party  shall  accord  products  iaported  f roa  the 

territory  of  the  other  Party  treataent  no  less  favorable  than 

that  accorded  to  like  products  originating  in  any  third  country 

.11 
in  relation  to  technical  regulations  and  standards,  including 

conforaity  testing  and  certification.  Purtheraore,  the  Parties 

shall  ensure  that  such  technical  regulations  and  standards  are 

not  prepared,  adopted,  or  applied  in  a  discriainatory  aanner, 

with  a  view  to  creating  obstacles  to  bilateral  trade,  or  to 

protect  doaestic  production. 
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ARTICLE  ZZZ 
EXPANSION  AND  PROMOTION  OF  TRADE 
1.   The  Parties  affirn  their  desire  to  expand  trade  in 
products  and  services  consistent  with  the  terms  of  this 
Agreesent.  They  shall  take  appropriate  neasures  to  encourage  and 
facilitate  the  exchange  of  goods  and  services  and  to  secure 
favorable  conditions  for  long-tem  development  of  trade  relations 
between  Soviet  organizations  and  United  States  nationals  and 
companies. 

2*   The  Parties  shall  take  appropriate  measures  to 
encourage  the  expansion  of  commercial  contacts  with  a  view  to 
increasing  trade.  In  this  regard,  the  Soviet  Party  expects  that, 
daring  the  term  of  this  Agreement,  Soviet  organizations  shall 
increase  their  orders  in  the  Onited  States  for  products  and 
services,  while  the  Onited  States  Party  anticipates  that  the 
effect  of  this  Agreement  shall  be  to  encourage  increased 
purchases  by  Onited  States  nationals  and  companies  of  products 
and  services  from  the  Soviet  Onion.  Toward  this  end,  the  Parties 
shall  publicize  this  Agreement  and  ensure  that  it  is  made 
available  to  all  interested  parties. 

3*   The  Parties  shall  encourage  interested  nationals, 
companies  and  organizations  of  both  countries  to  look  for  oppor- 
tunities to  expand  trade  in  machinery,  equipment  and 
technologies,  including  creation  of  favorable  financial 
conditions  to  carry  on  trade  in  such  products. 
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Bftch  Party  shall  raeoarage  and  faeilitata  tha  holding 

of  trade  proaotional  aventt  aoch  as  faira,  axhibitiona,  aiaalona 

and  aasinara  in  ita  territory  and  in  tha  territory  of  the  other 

Party,  fiiailarly,  each  Party  ahall  encourage  and  facilitate  the 

participation  of  ita  respective  nationals,  coapaniea  and 

organisations  in  such  events.  Subject  to  the  lavs  in  force 

vithin  their  respective  territories,  the  Parties  agree  to  allow 

the  isiport  and  re-export  on  a  duty  free  basis  of  all  articlea  for 

use  in  such  events,  provided  that  such  articles  are  not  aold  or 

otherwise  transferred* 

.     • 
ABTICLE  IV 

60VERKMENT  COMMERCIAL  OFFICES 

Bach  Party  shall  allow  government  coa&ercial  offices  to 

hire  directly  host  country  nationals  and,  aubject  to  its  laws  and 

procedures  on  entry  and  residence  of  aliens,  third  country 

natiohala. 

iL   Each  Party  shall  ensure  unhindered  access  of  host 
country  nationals  to  govetnnent  cosimercial  offices  of  the  other 
Party. 

^L   Bach  Party  shall  encourage  the  participation  of  its 
nationals,  companies  and  organisations  in  the  activities  of  their 
respective  governaent  coanercial  offices,  especially  with  respect 
to  events  held  on  the  premises  of  such  commercial  offices. 

Bach  Party  shall  create  favorable  conditiona  for  access 
by  government  commercial  office  personnel  of  the  other  Party  to 
host  country  officials  at  both  the  federal  and  other  levels. 


r 


f 
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represcntativM  of  state  cntcrprisM,  inatitatM,  foreign  trade 
organizations,  cooperatives,  joint  ventures  and  other 
organizations. 


ARTICLE  V 
BDSZKESS  PACZLITATZOM 
1.   Bach  Party  shall  pemit  the  establishaent  within  its 
territory  of  cosmercial  representations  of  coapanies  and 
organizations  of  the  other  Party  and  shall  accord  such 
representations  treatment  at  least  as  favorable  as  that  accorded 
to  connnercial  representations  of  coapanies  and  organizations  of 
third  countries.  If  either  Party  accredits  coaonercial 
representations,  that  Party  shall  establish  promptly  an  expedited 
accreditation  procedure.  Through  this  procedure,  a  central 
accrediting  authority  shall  exercise  its  best  efforts  to  consider 
an  application  for  accreditation  and,  in  the  case  of  a  positive 
decision,  to  issue  a  certificate  of  accreditation  to  coamercial 
representations  of  the  other  Party  all  within  60  days  of  the 
submission  of  such  application.  The  accreditation  procedure 
shall  be  administered  with  a  goal  of  maximizing  the  participation 
in  the  market  of  the  accrediting  Party  of  companies  already 
operating  in  that  market,  new  entrants  and  small  companies. 
Commercial  representations  of  a  Party  accredited  through  the 
above  procedure  shall  be  accorded  treatment  no  less  favorable 
than  that  accorded  to  accredited  commercial  representations  of 
third  countries,  except  that  they  shall  not  be  entitled  to  the 


day.  August  6. 1991  /  Presidential  Documents 


Federal  Register  /  Vol.  56.  No.  151  /  Tuesday.  August  6, 1991  /  Presidential  Documents 


37417 


assistance  of  the  accrediting  Party  in  locating  office  and 
residential  space. 

2*   Each  Party  shall  afford  comaercial  representations  of 
the  other  Party  fair  and  equitable  treatment  with  respect  to  the 
conduct  of  their  operations. 

3.11  Bach  Party  shall  permit  commercial  representations  of 
the  other  Party  to  import  and  use  in  accordance  with  normal 
commercial  practices,  office  and  other  equipment,  such  as 
typewriters,  photocopiers,  computers  and  telefai  machines  in 
connection  with  the  conduct  of  their  activities  in  the  territory 
of  such  Party. 

4«|i  Each  Party  shall  permit  on  a  nondiscriminatory  basis, 
at  nondiscriminatory  prices  (where  such  prices  are  set  or 
controlled  by  the  government) ,  commercial  representations  of  the 
other  Party  access  to  office  space  and  living  accommodations, 
whether  or  not  designated  for  use  by  foreigners,  as  well  as 
telecommunications,  municipal  and  social  services. 

5.  I  Each  Party  shall  permit  such  commercial  representations 
established  in  its  territory  to  hire  directly  employees  who  are 
nationals  of  either  Party  or  of  third  countries  and  to  compensate 
such  employees  on  terms  and  in  a  currency  that  is  mutually  agreed 
between  the  parties,  consistent  with  such  Party's  minimum  wage 
laws. 

€•   Each  Party  shall  permit  nationals,  companies  and 
organisations  of  the  other  Party  to  advertise  their  products  and 
services  (a)  through  direct  agreement  with  the  advertising  media. 
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inclQdiag  t«l*ylsloa#  radios  print  and  billboard,  «nd  (b)  by 
dirtet  Bailr  iBcloding  th*  ns*  of  tticloocd  «nvol9P*s  and  cards 
proaddrossod  to  that  &atloiial«  company  or  organisation* 

7.  Bacb  Party  aball  permit  nationals »  eoaipanias  and 
organisations  of  tba  other  Party  to  conduct  aarkat  stodias, 
•ither  directly  or  by  contract,  within  its  territory.  To 
facilitate  the  conduct  of  aarket  research,  each  Party,  opon 
request  of  the  other  Party,  shall  sake  available  to  interested 
nationals,  coapanies  and  organisations  of  that  Party,  non- 
confidential, non-proprietary  aarket  inforaation  vithin  its 
possession. 

8.  Each  Party  shall  permit  commercial  representations  to 
stock  and  provide  an  adequate  supply  of  saaples  and  replacement 
parts  for  before  and  after  sales  service  on  a  non-commercial 
basis. 

9.  Bach  Party  shall  facilitate  direct  contact  between  end- 
osers  in  its  territory  and  nationals,  coi^anies,  and 
organisations  of  the  other  Party.  Bach  Party  shall  create 
favorable  conditions  for  direct  contacts  between  its 
organisations  and  government  institutions  whose  decisions  affect 
potential  sales  and  purchases  of  goods  and  services  and 
nationals,  coapanies,  and  organisationa  of  the  other  Party.  Bach 
Party  shall  also  encourage  direct  commercial  transactions  between 
Soviet  organisations  and  U.S.  nationals  and  companies,  including 
those  which  act  from  either  side  as  producers,  and-nsers  or 
buyers. 

10.  Each  Party  shall  permit  nationals,  coiq>anies  and 
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11 

organizations  of  the  other  farty  to  engage  and  aerre  as  agents  or 

II 
consultants  for  nationals #  companies  or  organizations  of  either 

Party  uid  of  third  countries  on  prices  and  terns  nutually  agreed 

between  the  parties.  Bach  Party  shall  permit  nationals, 

companies  and  organizations  of  the  other  Party  to  engage  its 

nationals r  companies  and  organizations  that  act  as  distributors r 

provided  that  such  nationals »  companies  or  organizations  are 

entitled  to  engage  in  such  actiyities*  on  prices  and  terms 

mutually  agreed  between  the  parties. 

11.  Heither  Party  shall  impose  measures  which  unreasonably 

impair  contractual  or  property  rights  or  other  interests  acquired 

within  its  territory  by  natioaals,  companies  and  organizations  of 

the  other  Party. 

I.  Nothing  in  paragraphs  1,  5  or  10  of  this  Article  shall 

be  interpreted  to  confer  any  rights  under  either  Party's  laws  and 

procedures  on  entry  and  residence  of  aliens. 


f- 


i 


ARTICLE  VI 
TRANSPARENCY 
Each  Party  shall  make  available  publicly  on  a  timely 
basis  all  lavs  and  regulations  related  to  commercial  activity* 
including  trade »  investment*  taxation*  banking*  insurance  and 
other  financial  services*  transport  and  labor. 

Each  Party  shall  provide  nationals*  companies  and 
organizations  of  the  other  Party  with  access  to  available  non- 


«■ 


clonals «  companies  and 
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confidential*  non-proprietary  data  on  the  national  economy  zmd 
individual  sectors,  including  information  on  foreign  trade. 

3.   Each  Party  shall  allow  the  other  Party,  when  interested, 
the  opportunity  to  consult  on  the  formulation  of  rules  and 
regulations  which  affect  the  conduct  of  business  activities. 


ARTICLE  VII 

FINANCIAL  PROVISIONS  RELATING  TO  TRADE 
IN  PRCH)UCTS  AND  SERVICES 

1.  Unless  otherwise  agreed  between  the  parties  to  individual 
transactions,  all  commercial  transactions  between  Soviet  organiz- 
ations and  United  States  nationals  and  companies  shall  be  made  in 
United  States  dollars  or  any  other  freely  convertible  currency 
that  may  be  mutually  agreed  upon  by  such  organizations,  nationals 
and  companies. 

2.  No  restrictions  shall  be  placed  by  either  Party  upon 
the  export  from  its  territory  of  freely  convertible  currencies, 
including  deposits  or  instruments  representative  of  such 
currencies,  obtained  in  an  authorized  manner  in  connection  with 
trade  in  products  and  services  by  nationals,  companies  and 
organizations  of  the  other  Party. 

3.  Nationals,  companies  and  organizations  of  a  Party 
holding  currency  of  the  other  Party  received  in  an  authorized 
manner  may  deposit  such  currency  in  authorized  financial 
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between  the  parties  to  individual 
actions  between  Soviet  organiz- 
and  companies  shall  be  made  in 
freely  convertible  currency 
y  such  organizations f  nationals 


13 

inatltutloM  located  In  the  territory  of  the  other  Party  utd  aay 
■aintain  and  use  such  currency  for  local  expenses  la  sccordsnce 

with  applicable  laws  and  regulations  of  the  other  Party. 

4.   Without  derogation  froa  paragraph  2,  la  connection  with 
trade  In  products  and  services »  each  Party  shall  grant  to 
nationals,  conpanies  and  organisations  of  the  other  Party  Bost- 
favored-nation  treatnent  with  respect  toi 

11   (a)  opening  and  nalntalnlng  accounts,  in  both  foreign 
and  local  curr«icy,  and  having  access  to  funds  deposited,  in 
financial  institutions  located  in  the  territory  of  the  Partyi 

(b)  payments,  remittances  and  transfers  of  freely 
convertible  currencies,  or  financial  instruments  representative 
thereof,  between  the  territories  of  the  two  Parties,  as  well  as 
between  the  territory  of  that  Party  and  that  of  any  third 
country; 

(c)  rates  of  exchange  offered  by  financial 
institutions  authorized  to  deal  in  foreign  exchange,  and 
authorized  means  of  obtaining  freely  convertible  currencies i  and 

(d)  the  receipt  and  use  of  local  currency, 

ARTICLE  VIII 
PROTECTION  OP  INTELLECTUAL  PROPERTY 
Proceeding  from  the  importance  of  intellectual  property 
and  the  necessity  of  its  legal  protection  to  promote  trade  and 
economic  cooperation  and  acknowledging  the  necessity  of  creating 


1. 
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■ore  fayorable  conditions  for  adequate  and  effective  legal 
protection  of  intellectual  property  and  its  enforcement »  the 
Parties  have  agreed  that  they  shall t 

(a)  ensure  in  accordance  with  the  provisions  of 
internal  legislation r  protection  and  inplementation  of 
intellectual  property  rights,  including  copyright  on  literary, 
scientific  and  artistic  vorks  including  cooputer  programs  and 
data  bases r  patents  and  other  rights  on  inventions  and 
industrial  designs,  know-how,  trade  secrets,  trade  narks  and 
service  narks,  trade  names,  and  protection  against  unfair 
competition; 

(b)  ensure  that  their  international  commitments  in  the 
field  of  intellectual  property  rights  are  honored. 
Accordingly,  each  Party  reaffirms  the  commitments  made  with 
respect  to  industrial  property  in  the  Paris  Convention  for 

the  Protection  of  Industrial  Property  of  March  30,  1883,  as 
revised  at  Stockholm  on  July  14,  1967  (the  "Paris 
Convention*},  and  the  commitments  made  with  respect  to 
copyright  in  the  Dniversal  Copyright  Convention  of 
September  6,  1952;  and 

(c)  encourage  appropriate  arrangements  between 
institutions  within  the  United  States  and  the  Onion  of  Soviet 
Socialist  Republics  to  provide  protection  for  intellectual 
property  rights. 
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2  ■  To  provide  adequate  and  effective  protectiion  and 
enforcement  of  intellectoal  property  rights,  each  Party  agrees 
to  submit r  to  their  respective  legislative  bodies,  the  draft  lavs 
necessary  to  carry  out  the  obligations  of  this  Article  and  to 
eitert  their  best  efforts  to  enact  and  implement  these  lairs.  In 
this  connection,  the  Parties  wills 

(a)  enhance  their  copyright  relations  through  adherence 
to  the  Berne  Convention  for  the  Protection  of  Literary  and  Artistic 
Korks  (Paris  1971)  (the  "Berne  Convention")! 

II   (b)  provide  copyright  protection  for  computer  programs 
and  data  bases  as  literary  works  under  their  copyright  lawsi 

II   (c)(1)  provide  protection  for  sound  recordings  first 
fixed  by  their  respective  nationals  or  companies  or  first 
published  in  their  national  territoryi 

(c) (2)  such  protection  shall  include,  among  the  minimum 

rights  guaranteed  to  producers  of  these  works,  a  right  of 

II 
reproduction  and  a  right  of  public  distribution  and  importation, 

and  notwithstanding  the  rights  of  an  owner  of  a  particular  copy 

of  a  sound  recording  in  such  copy,  the  producer  of  a  sound 

recording  shall  continue  to  enjoy  the  exclusive  commercial  rental 

and  lending  rights  in  such  copyr  and 

(c)  (3i)  the  Parties  agree,  that  immediately  after  both 

Parties  have  enacted  protection  for  sound  recordings  originating 

in  their  respective  territories,  to  take  such  steps  as  are  necessary 

under  domestic  law  to  extend  such  protection  to  sound  recordings 

originating  in  the  other  Party's  territory; 


v.- 
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(d)  proTide  product  and  process  patent  protection  for 
all  areas  of  technology  (except  the  Parties  say  eselode  aaterials 
Dsefal  aolely  in  atomic  veapons)  for  a  tera  of  at  least  20  years 
from  the  filing  of  an  application  or  at  least  17  years  f roa  the 
grant  of  the  patent!  and 

(e)  provide  broad  protection  for  trade  secrets. 

3.  Open  the  date  when  both  Parties  are  Benbers  of  the 
Berne  Dnion,  the  protection  of  works  in  existence  prior  to  that 
date  shall  be  determined  in  accordance  with  Article  18  of  the 
1971  Paris  Act  of  the  Berne  Convention. 

4.  The  Parties  shall  introduce  in  their  legislative 
proposals  the  principles  enumerated  in  the  side  letters  to  this 
Agreement.  These  side  letters  shall  form  an  integral  part  of 
this  Agreement. 

5.  The  Parties  agree  to  constitute  a  working  group  on 
intellectual  property  matters  in  accordance  with  the  terms  and 
for  the  purposes  set  forth  in  the  side  letters  attached  hereto. 


economic  cooperai 
deemed  to  be  in  i 

.  ii 

statistics  and  s' 


AfiTZCLE  IX 
TRANSIT 
Each  Party  shall  facilitate  the  transit  of  products 
originating  in  the  territory  of  the  other  Party  and  transported 
via  the  territory  of  the  Party  in  accordance  with  the  laws  and 
regulations  in  force  in  the  Party. 
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ARTICLE  X 
SUBJECTS  FOR  PDRTBER  ECONOMIC  COOPERATION 
The  Parties  shall  take  appropriate  steps  to  foster 
econoBic  cooperatlpn  on  as  broad  a  base  as  possible  in  all  fields 
deened  to  be  in  their  nutual  interest «  indnding  with  respect  to 
statistics  and  standards* 

2i  The  Parties,  taking  into  account  the  growing  economic 
significance  of  service  industries,  agree  to  consult  on  Batters 
affecting  the  conduct  of  service  business  between  the  t«ro 
countries  and  particular  Batters  of  mutual  interest  relating  to 
individual  service  sectors  with  the  objective,  aaong  others,  of 
attaining  Baxiaua  possible  sarket  access  and  liberalization, 

ARTICLE  XI 
MARKET  DISRUPTION  SAFEGUARDS 
]|i   The  Parties  agree  to  consult  pronptly  at  the  request  of 
either  Party  whenever  either  actual  or  prospective  imports  of 
products  originating  in  the  territory  of  the  other  Party  cause  or 
threaten  to  cause  or  significantly  contribute  to  Barket 
disruption.  Market  disruption  exists  within  a  domestic  industry 
whenever  imports  of  an  article,  like  or  directly  competitive  with 
an  article  produced  by  such  domestic  industry,  are  increasing 
rapidly,  either  absolutely  or  relatively,  so  as  to  be  a 
significant  cause  of  material  injury,  or  threat  thereof,  to  such 
domestic  industry. 
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2.  Tbe  consultations  provided  for  in  paragraph  1  shall 
have  the  objectives  of  (a)  presenting  and  exanining  the  factors 
relating  to  soch  iaports  that  say  be  ceasing  or  threatening  to 
cause  or  significantly  contributing  to  narket  disruption*  and  (b) 
finding  aeans  of  preventing  or  reaedying  such  aarket  disruption. 
Such  consultations  shall  be  concluded  within  sixty  days  froa  the 
date  of  the  request  for  such  consultation*  unless  the  Parties 
othervise  agree. 

3.  Dnless  a  different  solution  is  autually  agreed  upon 
during  the  consultations*  the  iaporting  Party  aay  (a)  iapose 
quantitative  isqport  liaitations*  tariff  aeasures  or  any  other 
restrictions  or  aeasures  it  deeas  appropriate*  and  for  such 
period  of  tiae  it  deeas  necessary*  to  prevent  or  reaedy 
threatened  or  actual  aarket  disruption*  and  (b)  take 
appropriate  aeasures  to  ensure  that  imports  froa  the  territory 
of  the  other  Party  coaply  vith  such  quantitative  liaitations 
or  other  restrictions  introduced  in  connection  with  aarket 
disruption.  In  this  event*  the  other  Party  shall  be  free  to 
deviate  froa  its  obligations  under  this  Agreeaent  with  respect 
to  substantially  equivalent  trade. 

4*   Where  in  the  judgaent  of  the  iaporting  Party*  eaergency 
action  is  necessary  to  prevent  or  reaedy  such  aarket  disruption* 
the  iaporting  Party  aay  take  such  action  at  any  tiae  and  without 
prior  consultations  provided  that  such  consultations  shall  be 
requested  iaaediately  thereafter. 


coaaercial  transac 

|l 
bilateral  agreeaen 
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In  tbt  stltetion  of  atasnrM  ondtr  this  Artielt,  the 
PartlM  shall  tndtsvox  to  qiv  priority  to  thost  aossoros  vhich 
csoss  Isast  disturbanct  to  tho  aehitveaant  of  tht  goals  of  this 
Agr««Bent« 

€•   Tht  Parties  acknovlodga  that  tha  olaboration  of  tht 
sarkct  disruption  safeguard  provisions  in  this  Article  is  vithout 
prejudice  to  the  right  of  either  Party  to  apply  laws  applicable 
to  unfair  trade* 

7.  I  Sach  Party  shall  ensure  that  its  doaestic  legislation 
and  procedures  for  determining  market  disruption  are  transparent 
and  afford  affected  parties  an  opportunity  to  submit  their  views. 

ARTICLE  XII 

DISPUTE  6ETTLEMEKT 

Nationals r  cosqpanies  and  organizations  of  either  Party 

shall  be  accorded  national  treatment  with  respect  to  access  to 

all  courts  and  administrative  bodies  in  the  territory  of  the 

other  Party,  as  plaintiffs,  defendants  or  otherwise.  They  shall 

not  claim  or  enjoy  immunity  from  suit  or  execution  of  judgment, 

proceedings  for  the  recognition  and  enforcement  of  arbitral 

awards  or  other  liability  in  the  territory  of  the  other  Party 

with  respect  to  commercial  transactional  they  also  shall  not 

claim  or  enjoy  immunities  from  taxation  with  respect  to 

commercial  transactions,  except  as  may  be  provided  in  other 

li       ■ 
bilateral  agreements. 
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2.  The  Parties  encourage  the  adoption  of  arbitration  for 
the  settlement  of  disputes  arising  out  of  conaercial  transactions 
concluded  between  nationals  and  companies  of  the  United  States 
and  organizations  of  the  Soviet  Onion.  Such  arbitration  may  be 
provided  for  by  agreements  in  contracts  between  such  nationals » 
companies  or  organizations r  or  in  separate  written  agreements 
between  them. 

3.  The  parties  to  individual  transactions  may  provide  for 
arbitration  under  any  internationally  recognized  arbitration 
rules,  including  the  ONCITRAL  Rules  in  which  case  the  parties 
should  designate  an  Appointing  Authority  under  said  Rules  in  a 
country  other  than  the  United  States  or  the  Soviet  Union. 

4.  Unless  otherwise  agreed  between  the  parties,  the  parties 
should  specify  as  the  place  of  arbitration  a  country,  other  than 
the  United  States  or  the  Soviet  Union,  that  is  a  party  to  the 
U.N.  Convention  on  the  Recognition  and  Enforcement  of  Foreign 
Arbitral  Awards,  signed  in  New  York,  June  10,  1958. 

5.  Nothing  in  this  Article  shall  be  construed  to  prevent, 
and  the  Parties  shall  not  prohibit,  the  parties  from  agreeing 
upon  any  other  form  of  arbitration  or  dispute  settlement  which 
they  mutually  prefer  and  agree  best  suits  their  particular  needs. 

€•   Each  Party  shall  ensure  that  an  effective  means  exists 
within  its  territory  for  the  recognition  and  enforcement  of 
arbitral  awards. 
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ARTICLE  ZZZZ 
taaiOVKL   SECDRZTT 
Thi  provisions  of  this  Agreeacnt  shall  not  liait  the  right 
of  either  Party  to  take  any  action  for  the  protection  of  its 
stcnrity  interests. 

ABTICLE  XIV 
CCniSOLTATIONS 

!•  The  Parties  agree  to  consult  periodically  vithin  the 
framework  of  the  Joint  DS-U55Jt  Coanercial  Comaission  to  review 
the  operation  of  this  Agreement. 

2* 1 1  The  Parties  agree  to  consult  promptly  through 
appropriate  channels  at  the  request  of  either  Party  to  discuss 
any  matter  concerning  the  interpretation  or  implementation  of 
this  Agreement  and  other  relevant  aspects  of  the  relations 
between  the  Parties. 

ARTICLE  XV 
DEFINITIONS 
1«   As  used  in  this  Agreement,  the  terms  set  forth  below 
shall  have  the  following  meaning: 

11  (a)  "cosqpany,"  means  any  kind  of  corporation,  company, 
association,  sole  proprietorship  or  other  organisation  legally 
constituted  under  the  laws  and  regulations  of  a  Party  or  an 
internal  subdivision  thereof,  whether  or  not  organized  for 
pecuniary  gain  or  privately  or  governmentally  owned i  provided 
that,  either  Party  reserves  the  ri^ht  to  deny  any  company  the 
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advantages  of  this  Agreenent  if  nationals  of  any  third  country 
control  such  a  coapany  and,  in  the  case  of  a  coipany  of  the  other 
Party,  that  eonpany  has  no  substantial  business  activities  in  the 
territory  of  the  other  Party  or  is  controlled  by  nationals  of  a 
third  country  with  which  the  denying  country  does  not  uaintain 
normal  economic  relations. 

(b)  "commercial  representation,*  means  a 
representation  of  a  company  or  organization  of  a  Party. 

(c)  "national,*  means  a  natural  person  who  is  a 
national  of  a  Party  under  its  applicable  law. 

(d)  "organization,*  means,  with  respect  to  the  United 
States,  a  company  of  the  United  States  and,  with  respect  to  the 
Soviet  Union,  any. economic  entity  or  enterprise  (including  a 
company)  engaging  in  foreign  trade  or  other  commercial  activities 
with  foreign  nationals  or  companies. 

ARTICLE  XVI 
GENERAL  EXCEPTIONS 
1.   Subject  to  the  requirement  that  such  measures  are  not 
applied  in  a  manner  which  would  constitute  a  means  of  arbitrary 
or  unjustifiable  discrimination  between  countries  where  the  same 
conditions  prevail,  or  a  disguised  restriction  on  international 
trade,  nothing  in  this  Agreement  shall  be  construed  to  prohibit 
the  adoption  or  enforcement  by  a  Party  oft 

(a)  measures  necessary  to  secure  compliance  with  laws 
or  regulations  which  are  not  contrary  to  the  purposes  of  this 
Agreement; 


years,  subject  t 
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(b)  aeasures  for  the  protection  of  intellectual 
property  rights  and  the  prevention  of  deceptive  practices  as  set 
out  in  Article  VIII  of  this  Agreement  (and  related  side 

letters)!  or 

(c)  any  other  seasure  referred  to  in  Article  XX  of  the 

GXTT. 

ARTICLE  XVII 
ENTRY  INTO  FORCE,  TERM  AND  TERMINATION 
li   This  Agreeaent  (including  its  side  letters  vhich  fora 
an  integral  part  of  the  Agreement)  shall  enter  into  force  upon  an 
exchange  of  diploaatic  notes  in  vhich  the  Parties  notify  each 
other  that  all  necessary  legal  requireaents  for  entry  into  force 
have  been  fulfilled  and  shall  reaain  in  force  as  provided  in  this 

Article. 

21   The  initial  tera  of  this  Agreeaent  shall  be  three 

years,  subject  to  paragraph  4  belov. 

3I   This  Agreeaent  shall  be  extended  for  successive  teras 
of  three  years  each  unless  either  Party  has  given  vritten  notice 
to  the  other  Party  of  its  intent  to  terainate  this  Agreeaent  at 
least  30  days  prior  to  the  expiration  of  the  then  current  tera. 

JL   Either  Party  aay  terainate  this  Agreeaent  upon  vritten 
notice  to  the  other  Party  and  in  such  case  the  Parties  vill#  to 
the  fullest  extent  practicable,  seek  to  ainiaise  possible 
disruption  to  their  trade  relations. 
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IN  WITKESS  WHEREOF,  tb«  underclgMd,  b«ing  duly  authorized, 

havt  signed  this  Agreement. 

DONE  at  Washington  thisfirrfday  ofJ^-'O  ,   1990,  in  duplicate, 
in  the  English  and  Russian  languages,  both  texts  being  equelly 
authentic. 


Dear  Mr.  Deputy 


POR  THE  UNITED  STATES 
OF  AMERICAS 


POR  THE  UNION  OP  SOVIET 
SOCIALIST  REPUBLICS t 
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Signed r  being  duly  author ized» 

y  ofJ««*o  ,  1990,  in  duplicate* 
}tBf  both  texts  being  equally 


Washington*  Jane  1,  1990 


POR  THE  UNION  OP  SOVIET 
SOCIALIST  REPO&LICSi 


Dear  Mr.  Deputy  Minister  x 

Z  have  the  honor  to  conf  ini  receipt  of  yoxxr  letter  that  reads  as 
follows: 

Djsar  Madan  Ambassadors 

Zn  connection  with  the  signing  on  this  date  of  the  Agreement 
on  Trade  Relations  between  the  Union  of  Soviet  Socialist 
Republics  and  the  United  States  of  America  (the 
"Agreement"),  Z  have  the  honor  to  confirm  the  understanding 
reached  by  our  Governments  as  follows: 

By  the  Resolution  of  the  Supreme  Soviet  of  the  U.S.S.R.  of  6 
March  1990,  about  bringing  into  force  the  Soviet  Union's 
"Law  on  Property  in  the  U.S.S.R.,"  the  Supreme  Soviet  of  the 
U.S.S.R.  has  charged  the  Council  of  Ministers  of  the 
U.S.S.R.  in  1990  to  introduce  for  examination  by  the  Supreme 
Soviet  of  the  U.S.S.R.  drafts  of  the  legislative  acts  of  the 
U.S.S.R.  governing  relations  on  the  creation  and  use  of 
inventions  and  discoveries,  scientific,  literary  and 
artistic  works  as  well  as  other  objects  of  intellectual 
property,  which  by  virtue  of  their  content  will  create 
conditions  for  Soviet  participation  in  the  Berne  Convention 
for  the  Protection  of  Literary  and  Artistic  Works  (the 
"Berne  Convention"). 

The  Government  of  the  U.S.S.R.  will  introduce  in  1991  the 
draft  laws  necessary  to  fulfill  the  obligations  contained  in 
Article  VIII  of  the  Agreement  and  will  undertake  all 
possible  measures  to  enact  these  laws  during  1991.  The 
Government  of  the  U.S.S.R.  will  seek  prompt  implementation 
of  these  laws. 

To  fulfill  the  obligations  under  paragraphs  4  and  5  of 
Article  VIII  of  the  Agreement,  the  Government  of  the 
U.S.S.R.  undertakes  the  following: 


zli   The  Government  of  the  U.S.S.R.  shall  incorporate  the 
following  principles  in  its  legislative  proposals  on 
intellectual  property: 


The  Honorable  Yuri  N.  Chumakov 

Deputy  Minister  of  Foreign  Economic  Relations 

Union  of  Soviet  Socialist  Republics 
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COPYRIGHT  PROTECTIOW  FOR  COMPOTER  SOFTWARE 

1.  Copyright  protection  for  computer  programs  shall  sxtend  to 
all  types  of  computer  programs  including  application  programs  and 
operating  systems  which  may  be  escpressed  in  any  language,  whether 
in  source  or  object  code  and  regardless  of  their  medium  of 
fixation. 

2.  The  duration  and  level  of  protection  for  computer  programs 
shall  be  consistent  with  that  provided  to  other  literary  works. 

3.  Limitations  on  rights  expressly  permitted  to  apply  to 
literary  works  under  the  Paris  Act  of  the  Berne  Conventimi  shall 
also  be  made  applicable  to  computer  programs.  In  addition, 
owners  of  a  copy  of  a  computer  program  shall  be  provided  the 
right: 

(3.1)  to  make  or  authorize  the  meOcing  of  a  single  copy  or 
adaptation  of  that  computer  program  provided: 

(3.1.1)  that  such  new  copy  or  adaptation  is  created  as  an 
essential  step  in  the  utilization  of  the  computer  program  — 
in  conjunction  with  a  machine  and  that  it  is  used  in  no 
otlxer  manner,  or 

(3.1.2)  that  such  a  new  ccqpy  or  adaptation  is  for  archival 
piirposes  only  and  that  all  archival  copies  are  destroyed  — 
in  the  event  that  continxied  possession  of  the  computer 
program  should  cease  to  be  rightful. 
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PROTECTION  AGAINST  UNFAIR  COMPETITION.  TNCLUDTNG 
PROTECTION  OF  TRADE  SECRETS 


1.  Protection  against  unfair  competition  will  be 
implemented  in  accordance  with  the  provisions  of  Article 
lOhis.   and  Article  10£fi£  of  the  Paris  Convention  for  the 
Protection  of  Industrial  Property. 

2.  Trade  secrets  include  any  formula,  device,  compilation 
of  information,  computer  progretm,  pattern,  technique  or 
process  that  is  used  or  could  be  used  in  the  owner's 
business  and  has  actual  or  potential  economic  value  from  not 
being  generally  known. 

3.  A  trade  secret  shall  be  protected  whether  such  trade 
secret  is  of  a  technical  or  commercial  nature,  provided  that 
it: 

(3.1)  has  actual  or  potential  commercial  value  from  not 
being  known  to  the  relevant  public; 


JMI 
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(3.2)  is  not  readily  accessible  in  a  lawful  manner;  and 

(3.3)  has  been  subject  to  appropriate  measures  to  keep  H- 
secret. 

The  trade  secret  shall  be  protected  as  long  as  these 
conditions  exist. 

4.  The  appropriation,  disclos\ire,  and  use  of  a  trade 
secret  without  the  consent  of  the  owner  shall  be  unlawful. 

5.  Efforts  to  commercially  exploit  the  trade  secret  shall 
not  be  hindered  or  impeded  by  iinposing  excessive  or 
discriminatory  conditions  or  conditions  that  dilute  the 
value  of  the  trade  secret. 


II.  The  Government  of  the  U.S.S.R.  shall  provide  for  a 
review  of  the  following  issues  concerning  protection  of 
sound  recordings: 

1.  Recognizing  that  the  United  States  provides  a  longer 
term  of  protection  for  sound  recordings  than  is  in  the 
current  draft  proposal  of  the  U.S.S.R. ,  the  Government  of 
the  U.S.S.R.  commits  to  review  the  question  of  including  in 
the  appropriate  draft  legislation  which  must  be  presented  to 
the  Supreme  Soviet  of  the  U.S.S.R.  in  1990,  a  provision  to 
provide  to  producers  of  sound  recordings,  a  term  of 
protection  for  fifty  (50)  years  from  the  date  of  first 
publication  of  the  sound  recording. 

2.  Recognizing  that  the  United  States  adheres  to  the 
Geneva  Phonograms  Convention,  the  Government  of  the  U.S.S.R. 
commits  to  review  immediately  after  enactment  of  sound 
recording  protection,  its  adherence  to  that  Convention. 

|l 

III.  The  Government  of  the  U.S.S.R.  shall  provide  for  a 
review  of  protection  for  inventions,  as  follows: 

1.  The  Government  of  the  U.S.S.R.  undertakes  to  examine 
further  paragraph  3  of  Article  30  of  the  draft  law  "On 
Invention  in  the  U.S.S.R.**  and  to  consider  possible 
submission  of  proposals  to  the  Supreme  Soviet. 

II 

2.  The  Government  of  the  U.S.S.R.  and  the  Government  of 
the  United  States  agree  to  seek  mutually  acceptable 
provisions  on  compulsory  licensing  of  patents  in  the  working 
group  provided  for  in  paragraph  5  of  Article  VIII  of  the 
Agreement.   Both  sides  will  present  proposals  on  provisions 
for  compulsory  licensing  that  will  be  fully  considered  by 
the  working  group  including  the  following: 


(2.1)  A  conpulsory  llcans*  to  supply  domsstic  n«ftds  may  b« 
given  if: 

(2.1.1)  th«  licanstt  only  p«raits  local  saJcing  of  tha 
patantad  invantion; 

(2.1.2)  tha  license  is  granted  to  one  qualified  to  iia)ca  the 
invention; 

(2.1.3)  those  seeking  the  license  show  that  tha  combination 
of  manufacture,  use  and  importation  of  the  patented 
invention  has  not  satisfied  the  basic  needs  of  the  local 
market  by  the  expiration  of  a  period  of  five  years  from  the 
date  of  the  grant  of  the  patent; 

(2.1.4)  those  seeking  the  license  show  that  the  patent  owner 
has  refused  to  grant  a  voluntary  license  on  terms  in  line 
with  normal  commercial  practices; 

(2.1.5)  the  patent  o%mer  does  not  show  that  his  inaction  is 
justified  by  the  existence  of  legal,  technical  or  commercial 
reasons ; 

(2.1.6)  the  patent  owner  receives  reasonable  and  equitable 
compensation  for  the  license; 

(2.1.7)  the  license  is  nonexclusive; 

(2.1.8)  the  license  will  be  non-assignable  except  with  that 
part  of  the  enterprise  or  goodwill  which  exploits  such  a 
license; 

(2.1.9)  the  license  does  not  significantly  prejudice  the 
economic  interests  of  the  patent  owner; 

(2.1.10)  the  license  does  not  create  trade  distortions;  and 

(2.1.11)  decisions  to  grant  a  compulsory  license  and  the 
terms  of  the  license  are  made  by  a  court  and  can  be  appealed 
and  reviewed  in  accordance  with  national  law; 

(2.2)  The  U.S.S.R.  will  grant  no  other  compulsory  licenses; 
and  ^ 

(2.3)  A  patent  shall  not  be  revoked  except  for  invalidity. 

Negotiations  on  these  provisions  must  be  concluded  during 
1991.  The  agreed  provisions  shall  be  an  integral  part  of 
the  Agreement. 

IV.  The  Government  of  the  U.S.S.R.  shall  establish  with  the 
Government  of  the  United  States  a  working  group  on 
intellectual  property  matters.  This  working  group  will 
address  the  following  topics: 
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1.  The  exchange  of  Infonsation  and  cooperation  among 
authorities  responsible  for  the  protection  of  intellectual 
property; 

2.  The  implesentation  of  Intellectual  property  lavs; 

3.  The  review  of  international  trends  in  the  protection  of 
intellectual  property  rights  in  the  context  of  international 
economic  and  trade  relations; 


4. 

5. 


The  protection  of  integrated  circuit  layout  designs; 
The  protection  for  products  that 


(5.1)  vere  not  patentable  subject  natter  in  the  U.S.S.R. 
before  the  effective  date  of  the  new  Soviet  lav  on 
inventions;  and 

(5.2)  that  vere  the  subject  of  patents  in  the  United  States 
or  other  countries  that  vere  based  on  applications  filed 
before  the  effective  date  of  the  new  Soviet  lav  on 
inventions. 

During  these  consultations,  specifics  of  this  protection 
including,  inter  alia,  the  term  and  coverage  vill  be 
considered;  and 


6o 


The  government  use  of  patented  inventions. 


I  have  the  fxirther  honor  to  propose  that  this  understanding 
be  treated  as  an  integral  part  of  the  Agreement.   I  would  be 
grateful  if  you  vould  confirm  that  this  understanding  is 
shared  by  your  Government. 


X  have  the  further  honor  to  confirm  that  the  foregoing 
understanding  is  shared  by  my  Government  and  constitutes  an 
integral  part  of  the  Agreement. 

Sincerely, 


^i^^Cf^ 


Carla  A.  Hills 

United  States  Trade  Representative 
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Washlxkgton*  Jane  1,   1990 

Dear  Mr.  Deputy  Minister t 

In  connection  with  the  signing  on  this  date  of  the  Agreement  on 
Trade  Relations  Between  the  United  States  of  America  and  the 
Union  of  Soviet  Socialist  Republics  (the  "Agreement"),  I  have  the 
honor  to  confirm  the  understanding  reached  by  our   Governments 
(the  "Parties")  regarding  cooperation  in  the  field  of  tourism 
services  as  follows: 

1.  Both  Parties  shall  facilitate  the  expansion  of  tourism 
between  the  United  States  and  the  Soviet  Union  and  encourage  the 
adoption  of  measures  by  tourist  organizations  and  companies  of 
both  countries  to  satisfy  the  desire  of  tourists  to  learn  about 
the  lifestyles,  achievements  and  culture  of  each  country. 

2.  Taking  into  account  the  great  significance  of  tourism  in 
establishing  mutual  understanding  between  the  peoples  of  the 
United  States  and  the  Soviet  Union,  and  also  the  growth  of  its 
role  in  the  development  of  economic  cooperation  between  the  two 
countries,  the  Parties  agree  to  conclude  a  separate  bilateral 
agreement  on  tourism. 

Official  Tourism  Pr-onotion  Offices 

1.  Each  Party  shall  seek  permission  of  the  other  Party  prior  to 
the  establishment  of  official,  governmental  tourism  promotion 
offices  in  the  other's  territory. 

2.  Permission  to  open  toxirism  promotion  offices  or  field 
offices,  and  the  status  of  personnel  who  head  and  staff  such 
offices,  shall  be  as  agreed  upon  by  the  Parties,  and  subject  to 
the  applicable  laws  and  regulations  of  the  host  country. 

3.  Tourism  promotion  offices  opened  by  either  Party  shall  be 
operated  on  a  non-commercial  basis.  Official  tourism  promotion 
offices  and  the  personnel  assigned  to  them  shall  not  function  as 
agents  or  principals  in  commercial  transactions,  enter  into 
contractual  agreements  on  behalf  of  commercial  organizations  or 
engage  in  other  commercial  activities.   Such  offices  shall  not 
sell  services  to  the  public  or  otherwise  compete  with  travel 
agents  or  to\ir  operators  of  the  host  country. 

4.  Official  governmental  toxirism  offices  shall  exercise 
activities,  related  to  the  facilitation  of  development  of  tourism 
between  the  United  States  and  the  Soviet  Union,  including: 

a)  providing  information  about  the  tourist  facilities  and 
attractions  in  their  respective  countries  to  the  public,  the 
travel  trade,  and  the  media; 

The  Honorable  Yuri  N.  Chtmakov 

Deputy  Minister  of  Foreign  Economic  Relations 

Union  of  Soviet  Socialist  Republics 


Commercial  Tourj 
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b)  conducting  Beetings  and  vor)cshops  for  representatives  of 
the  travel  industry; 

c)  participating  in  trade  shows; 

d)  distributing  advertising  materials  such  es  posters, 
brochures  and  slides,  and  also  coordinating  advertising 
campaigns;  and 

•)  performing  tourism  market  research. 

5.   Nothing  in  this  side  letter  shall  obligate  either  Party  to 
open  such  offices  in  the  territory  of  the  other. 

Comnercial  Tourlaa  Enterprises 

1.  Commercial  tourism  enterprises,  whether  privately  or 
governmental ly-owned,  or  branches  thereof  shall  be  treated  as 
private  commercial  enterprises,  fully  subject  to  all  applicable 
laws  and  regulations  of  the  host  coxmtry. 

2.  Each  Party  shall  ensure  within  the  scope  of  its  legal 
authority  and  in  accordance  with  its  laws  and  regulations  that 
any  company  owned,  controlled  or  administered  by  that  Party  or 
any  joint  venture  therewith  or  any  private  company  or  joint 
venture  between  private  companies,  t^ich  effectively  controls  a 
significant  portion  of  the  supply  of  any  tourism  or  travel- 
related  service  in  the  territory  of  that  Party  shall  provide 
those  services  to  nationals  and  companies  of  the  other  Party  on  a 
fair  and  equitable  basis. 

Nothing  in  this  letter  or  in  the  Agreement  shall  be  construed  to 
mean  that  tourism  and  travel-related  services  shall  not  receive 
the  benefits  from  that  Agreement  as  fully  as  all  other  industries 
and  sectors. 

II 
I  have  the  further  honor  to  propose  that  this  understanding  be 
treated  as  an  integral  part  of  the  Agreement.   Z  would  be 
grateful  if  you  would  confirm  that  this  understanding  is  shared 
by  your  Government. 


Robert  A.  Mosbachi 
Secretary  of  Commerce 
United  States  of  America 
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Washliigton,  June  1,  1990 


Dear  Mr.  Deputy  Ministers 

In  connection  with  the  Agreement  on  Trade  Relations  Between  the 
United  States  of  Anerica  and  the  Union  of  Soviet  Socialist 
Repxxblics  ("Agreement")  to  be  siqpied  today «  2  have  the  honor  to 
confirm  the  understanding  reached  by  our  Governments  as  follows: 

Upon  the  extension  of  most-favored-nation  treatment  by  the  United 
States  of  America  to  the  Union  of  Soviet  Socialist  Republics  in 
accordance  with  the  tenas  of  said  Agreement,  and  after  the  date 
on  which  a  note  from  the  Government  of  the  United  States  of 
America  is  delivered  to  the  Government  of  the  Union  of  Soviet 
Socialist  Republics  stating  that  the  Government  of  the  United 
States  has,  accordingly,  made  availiUsle  most-favored-nation 
treatment  for  the  Union  of  Soviet  Socialist  Republics  no  less 
favorable  than  that  provided  in  an  Agreement  between  the 
Governments  of  the  United  States  of  America  and  the  Union  of 
Soviet  Socialist  Republics  Regarding  Trade  signed  on  October  IB, 
1972,  the  balance  of  $674,000,000  in  payment  of  lend  lease 
accounts  shall  become  due,  and  shall  be  paid,  in  accordance  with 
the  terms  of  the  Agreement  Between  the  Government  of  the  United 
States  of  America  and  the  Government  of  the  xmion  of  Soviet 
Socialist  Reptiblics  Regarding  Settlement  of  Lend  Lease, 
Reciprocal  Aid  and  Claims,  signed  October  18,  1972. 

The  Government  of  the  United  States  of  America  undertakes  not  to 
deliver  the  diplomatic  note  referred  to  above  until  mxport 
credits,  guarantees  and  insurance  through  the  Export-Import  Bank 
and  other  similar  credits  for  the  purchase  of  American  goods  are 
available  to  the  Union  of  Soviet  Socialist  Republics  on  terms 
appropriate  to  the  transactions,  in  accordance  with  the  exchemge 
of  letters  between  Mr.  Willis  C.  Armstrong  and  Mr.  V.  Alkhimov 
dated  May  15,  1972. 

I  have  the  further  honor  to  propose  that  this  letter  and  your 
letter  of  confirmation  in  reply  shall  constitute  an  agreement 
between  our  two  Governments. 

Sincerely, 


Dear  Mr.  Deput]; 


Dear  Madan 


Carla  A.  Hills 

United  States  Trade  Representative 


The  Honorable  Yuri  M.  Choaakov 

Deputy  Minister  of  Foreign  Economic  Relations 

Union  of  Soviet  Socialist  Republics 
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Nashinqton,  Jane  1,  1990 


Dear  Mr.  Deputy  Minister: 

Z  have  the  honor  to  confirm  receipt  of  your  letter  which  reads  as 
follows: 

Dear  Madam  Ambassador: 

In  connection  with  the  signing  on  this  date  of  the  Agreement 
on  Trade  Relations  between  the  Union  of  Soviet  Socialist 
Republics  and  the  United  States  of  America  (the 
"Agreement"),  I  have  the  honor  to  confirm  the  understanding 
reached  by  o\ir  Government  as  follows: 

1.  The  Soviet  Union  intends  in  the  near  future  to  accede 
to  the  Convention  Establishing  the  Customs  Co-operation 
Coxincil. 

2.  Beginning  from  January  1,  1991  the  Harmonized 
Commodity  Description  and  Coding  System  shall  be  implemented 
in  the  Soviet  Union. 

I  have  the  further  honor  to  propose  that  this  understanding 
be  treated  as  an  integral  part  of  the  Agreement.   I  would  be 
grateful  if  you  would  confirm  that  this  understanding  is 
shared  by  yoxir  Government. 


I  have  the  fxirther  honor  to  confirm  that  the  foregoing 
tinderstanding  is  shared  by  my  Government  and  constitutes  an 
integral  part  of  the  Agreement. 


::arla  A.  Hills 

[Jnited  States  Trade  Representative 


Sincerely, 


Carla  A.  Bills 

United  States  Trade  Representative 


The  Honorable  Ynri  N.  Chumalcov 

Deputy  Minister  of  Foreign  Economic  Relations 

Union  of  Soviet  Socialist  Republics 
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Washington,  June  1,  1990 


Dear  Mr.  Deputy  Minister: 

In  connection  vith  the  signing  on  this  date  of  the  Agreement  on 
Trade  Relations  between  the  United  States  of  America  and  the 
Union  of  Soviet  Socialist  Republics  (the  "Agreement"),  I  have  the 
honor  to  confirm  the  understanding  reached  by  our  Governments 
(the  "Parties")  as  follows: 

1.  The  Parties  recognize  that  trade  in  textiles  and  textile 
products  is  generally  governed  by  separate  arrangements. 

2.  The  provisions  of  pzuragraph  2  of  Article  X  of  the  Agreement 
(quantitative  restrictions)  shall  not  apply  to  trade  in  textiles 
and  textile  products. 

3.  The  elaboration  of  the  Buu:)cet  disruption  safeguard 
provisions  in  Article  XI  of  the  Agreement  (marlcet  disruption)  is 
without  prejudice  to  the  right  of  either  Party  to  apply  any  of 
its  laws  and  regulations  applicable  to  trade  in  textiles  and 
textile  products. 

4.  Nothing  in  this  side  letter  or  in  the  Agreement  limits  the 
application  of  any  existing  or  future  agreement  between  the 
Parties  on  trade  in  textiles  and  textile  products. 

I  have  the  further  honor  to  propose  that  this  understanding  be 
treated  as  an  integral  part  of  the  Agreement.  I  would  be 
grateful  if  you  would  confirm  that  this  understanding  is  shared 
by  your  Government. 

Sincerely, 


Car la  A.  Bills 

United  States  Trade  Representative 


The  Honorable  Yuri  N.  Chomakov 

Deputy  Minister  of  Foreign  Economic  Relations 

Union  of  Soviet  Socialist  Republics 


Dear    Mr.  Deputy 


IMI 
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l{  Washington*  June  1»  1990 

Dear  Mr.  Deputy  Minister: 

In  connection  with  the  signing  on  this  date  of  the  Agreement  on 
Trade  Relations  between  the  United  States  of  America  and  the 
Union  of  Soviet  Socialist  Republics  (the  "Agreement**) ,  I  have  the 
honor  to  confirm  the  understanding  reached  by  our  Governments  as 
follows: 

1.   In  order  to  foster  increased  commercial  activities  and 
economic  cooperation,  the  Government  of  the  Union  of  Soviet 
Socialist  Republics  and  the  Government  of  the  United  States  of 
America  (the  "Parties")  agree  to  undertake  the  followina 
activities: 

a.  to  encourage  their  respective  nationals,  companies  and 
organizations  to  develop,  publish  and  provide  directly, 
directories  of  nationals,  companies  and  organizations  involved  in 
foreign  trade  and  their  officers,  as  well  as  other  information 
useful  in  contacting  and  evaluating  potential  business  partners, 
and  lists  of  government  agencies  and  officers  involved  in  foreign 
trade  policy  and  regulation;  and 


I 


D,     to  create  favorable  conditions  for  access  to 
nonproprietary  and  nonconfidential  commercial  information  useful 
in  evaluating  potential  business  partners  such  as  their  financial 
reports,  profit  and  loss  statements,  and  experience  in  foreign 
trade. 

2.  Noting  the  particular  needs  of  small  and  medium-sized 
enterprises  in  expanding  trade,  the  Parties  agree  to  pay 
attention  to  and  provide  appropriate  support  for  small  and 
medium-sized  enterprises  by  promoting  business  cooperation 
networks  which  facilitate  the  search  for  business  partners, 
access  to  publications  and  data  bases,  and  information  on  tne 
availability  of  technical  innovations. 

3.  Any  commercial  representation  designated  as  a  foreign 
mission  is  not  guaranteed  the  rights  provided  for  in  Article  V  or 
the  Agreement. 

I  have  the  further  honor  to  propose  that  this  ^'^^ie'^?^*"^^";.^®  „, 
treated  as  an  integral  part  of  the  Agreement.Nl  ^J^^^^^rateful 
if  you  would  confirm  that  this  understanding  i^  shared  by  your 
Government. 

Sincere] 


vmnerce 


The  Honorable  Yuri  ».  Chnaakov     S^!^^  of  C6mmL 

Union  of  Soviet  Socialist  Republics 
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Federal  Regis! 


Washinoton*  June  1  1990 


D«ar  Mr.  Deputy  Minister: 

In  connection  with  the  signing  on  this  date  of  the  Agreement  on 
Trade  Relations  Between  the  United  States  of  America  and  the 
Union  of  Soviet  Socialist  Republics  (the  "Agreement"),  I  have  the 
honor  to  confirm  the  understanding  reached  by  our  Governments  as 
follows : 

0 

With  respect  to  paragraph  3  of  Article  VII  of  the  Agreement,  the 
Soviet  Party  will  give  favorable  consideration  to  requests  by 
nationals  and  companies  of  the  United  States  to  open  and  maintain 
deposit  accounts  in  Soviet  currency  received  in  an  authorized 
manner  and  to  use  such  currency  for  local  expenses  in  accordance 
with  permission  granted.  Such  permission  shall  remain  in  force 
irrespective  of  possible  future  Soviet  laws  and  regulations  which 
would  restrict  conditions  of  the  holding,  use  or  deposit  of 
Soviet  currency  by  foreign  nationals  or  companies. 

I  have  the  further  honor  to  propose  that  this  understanding  be 
treated  as  an  integral  part  of  the  Agreement.   I  would  be 
grateful  if  you  would  confirm  that  this  understanding  is  shared 
by  your  Government. 

Sincerely, 


Carla  A.  Hills 

United  States  Trade  Representative 


The  Honorable  Yuri  N.  Chuoakov 

Deputy  Minister  of  Foreign  Economic  Relations 

Union  of  Soviet  Socialist  Republics 


;mi 
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:  this  understanding  is  shared 


Sincerely, 


Carla  A.  Hills 

United  States  Trade  Representative 


Washlnoton,  June  1,  1990 


Dear  Mr.  D^nty  Minister: 

In  connection  with  the  signing  on  this  date  of  the  Agreement 
on  Trade  Relations  between  the  United  States  of  Anerica  and  the 
Union  of  Soviet  Socialist  Republics  (the  "Agreement") ,  I  have  the 
honor  to  confirm  the  understanding  reached  by  oxir  Governments  as 
follows : 

1.  The  Government  of  the  United  States  will,  during  1990, 
request  that  the  United  States  Congress  repeal  the  prohibition  on 
the  importation  into  the  United  States  of  gold  coins  from  the 
Soviet  Union  and  will  take  all  possible  meas\ires  to  ensure  the 
repeal  of  this  prohibition  by  December  31,  1991. 

2.  Until  such  time  as  the  prohibition  is  repealed,  paragraphs  1, 
2  and  3  of  Article  I  of  the  Agreement  shall  not  apply  to  the 
importation  into  the  United  States  of  America  of  gold  coins. 

I  have  the  further  honor  to  propose  that  this  understanding  be 
treated  as  an  integral  part  of  the  Ac^eexoent.   I  would  be 
grateful  if  you  would  confirm  that  this  understanding  is  shared 
by  your  Government. 


Sincerely, 


c  Relations 

B 


Carla  A.  EiUs 

United  States  Trade  Representative 


The  donorable  Yuri  N.  Chumakov 

Deputy  Minister  of  Foreign  Economic  Relations 

Union  of  Soviet  Socialist  Republics 


87446  Federal  Register  /  Vol.  56.  No.  151  /  Tuesday.  August  6. 1991  /  Presidential  Documents 


Washington,  Jane  1,  1990 


Dear  Mr.  Deputy  Minister: 


In  connection  with  the  signing  on  this  date  of  the  Agreement  on 
Trade  Relations  between  the  United  States  of  America  and  the 
Union  of  Soviet  Socialist  Republics,  I  have  the  honor  to  confirm 
the  xinderstanding  reached  by  ovir  Governments  as  follows: 

1.   The  legal  status  of  the  Commercial  Office  of  the  United 
States  of  America  ("USA")  established  in  Moscow  is  set  forth  in 
Annex  1  hereto. 

1:  A   V^t   ^?^?}  f^;^^^w?5  ^®  ^^**^®  Representation  of  the  Union  of 
soviet  socialist  Republics  ("USSR")  established  in  Washington, 
D.C.  is  set  forth  in  Annex  2  hereto. 

?:  4.w^^^i«^?"*^^?^'^*^?^.°'  ^®  ^"«^«  Representation  of  the  USSR 
in  the  USA  in  other  cities  in  the  USA,  as  well  as  additional 
offices  of  the  Commercial  Office  of  the  USA  in  the  USSR  in  other 
cities  in  the  USSR,  may  be  established  later  upon  agreement 
between  the  Governments  of  both  countries.  The  status  and  terms 
and  conditions  of  the  operation  of  any  such  offices  shall  be 
mutually  agreed  upon  at  that  time. 

4.   The  establishment  of  the  Trade  Representation  and  the 
Commercial  Office  shall  in  no  way  affect  the  rights  of  Soviet 
organizations  and  of  the  natural  or  legal  persons  of  the  USA, 
either  in  the  USSR  or  in  the  USA,  to  maintain  direct  relations 
with  each  other  with  a  view  to  negotiation,  execution  and 
fulfillment  of  trade  transactions.  To  facilitate  the  maintenance 
of  such  direct  relations,  the  Trade  Representation  may  provide 
temporary  office  facilities  at  its  location  to  transient 
employees  or  representatives  of  Soviet  organizations  and  the 
Commercial  Office  may  provide  temporary  office  facilities  at  its 
location  to  transient  employees  or  representatives  of  nationals 
and  companies  of  the  USA  where  such  facilities  are  not  readily 
commercially  available.  These  transient  employees  and 
representatives  shall  not  be  officers  or  members  of  the 
administrative,  technical  or  service  staff  of  the  Trade 
Representation  or  the  Commercial  Office. 

I  have  the  further  honor  to  propose  that  this  letter,  and  the 
Annexes  attached  hereto,  and  your  letter  of  confinwtion  in  reply 
Shall  constitute  an  agreement  between  oxir  Govamments. 


Sincezjely, 


sbac 


Robert  A^  MosSackei 
Secretary  of  Commerce 

fl^K*  B     w,   «  ^     ^  United  States  of  America 

The  Honorable  Yuri  N.  ChomaJcov 

Deputy  Minister  of  Foreign  Economic  Relations 
Union  of  Soviet  Socialist  Republics 
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Washington,  Jane  1,  1990 


this  date  of  the  Agreement  on 
1  States  of  America  and  the 
:s,  I  have  the  honor  to  confirm 
•ovemments  as  follows: 

srcial  Office  of  the  United 
ihed  in  Moscow  is  set  forth  in 


i   Representation  of  the  Union  of 
•)  established  in  Washington, 
;o. 

ide  Representation  of  the  USSR 
USA,  as  well  as  additional 
>f  the  USA  in  the  USSR  in  other 
shed  later  upon  agreement 
tuntries.  The  status  and  terms 
any  such  offices  shall  be 


e  Representation  and  the 
affect  the  rights  of  Soviet 
r  legal  persons  of  the  USA, 
to  maintain  direct  relations 
otiation,  execution  and 

To  facilitate  the  maintenance 
e  Representation  may  provide 

location  to  transient 
Viet  organizations  and  the 
orary  office  facilities  at  its 

representatives  of  nationals 
h  facilities  are  not  readily 
nsient  employees  and 
ers  or  members  of  the 
ce  staff  of  the  Trade 
ffice. 

e  that  this  letter,  and  the 
letter  of  confiriaation  in  reply 
een  oxir  Governments. 
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Robert  A^  Mosl>ache] 
Secretary  of  Commerce 
United  States  of  America 

Relations 


ANNEX  1 

♦the  status  of  THE  COMMERCIAL  OFFICE  OF  THE  UNITED  STATES  OF 
AMERICA  IN  THE  UNION  OF  SOVIET  SOCIALIST  REPUBLICS 

ARTICLE  1 

The  Commercial  Office  of  the  United  States  of  America  may  perform 
the  following  functions: 

1.  Promote  the  development  of  trade  and  economic  relations 
between  the  United  States  of  America  ("USA")  and  the  Union  of 
Soviet  Socialist  Republics  ("USSR");  and 

2.  Provide  assistance  to  nationals  and  companies  of  the  USA  in 
facilitating  purchases,  sales  and  other  commercial  transactions. 
The  Commercial  Office,  and  its  respective  officers  and  staff 
members,  shall  not  participate  in  the  negotiation,  execution  or 
fulfillment  of  trade  or  commercial  transactions  or  otherwise 
carry  on  trade. 

ARTICLE  2 

1.  'The  Commercial  Office  shall  consist  of  one  Principal  Officer 
and  no  more  than  three  Deputy  Officers  and  a  mutually  agreed 
number  of  staff  personnel,  provided,  however,  that  the  number  of 
officers  and  staff  personnel  permitted  may  be  changed  by  mutual 
agreement  of  the  two  Governments. 

2.  The  Commercial  Office  shall  be  an  integral  part  of  the 
Embassy  of  the  USA  in  Moscow.   The  Government  of  the  USSR  shall 
facilitate  in  accordance  with  its  laws  and  regulations  the 
acquisition  or  lease  by  the  Government  of  the  USA  of  suitable 
official  and  residential  premises  for  the  Commercial  Office  and 
its  staff. 

3.  (a)   The  Commercial  Office,  including  all  of  its  premises 
and  property,  shall  enjoy  all  of  the  privileges  and  immunities 
which  are  enjoyed  by  the  Embassy  of  the  USA  in  Moscow.  The 
Commercial  Office  shall  have  the  right  to  use  cipher. 

'(b)   The  Principal  Officer  of  the  Commercial  Office  and  his 
Deputies  shall  enjoy  all  of  the  privileges  and  immunities 
which  are  enjoyed  by  members  of  the  diplomatic  staff  of  the 
Embassy  of  the  USA  in  Moscow. 

i(c)  Members  of  the  administrative,  technical  and  service 
staffs  of  the  Commercial  Office  who  are  not  nationals  of  the 
USSR  shall  enjoy  all  of  the  privileges  and  immunities  which  are 
enjoyed  by  corresponding  categories  of  personnel  of  the  Embassy 
of  the  USA  in  Moscow. 
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ANNEX  2 

THE  STATUS  OF  THE  TRADE  REPRESENTATION  OF  THE  UNION  OF 
SOVIET  SOCIALIST  REPUBLICS  IN  THE  UNITED  STATES  OF  AMERICA 

ARTICLE  1 

The  Trade  Representation  of  the  Union  of  Soviet  Socialist 
Republics  may  perform  the  following  fxinctions: 

1.  Promote  the  development  of  trade  and  economic  relations 
between  the  Union  of  Soviet  Socialist  Republics  ("USSR")  and  the 
United  States  of  America  ("USA");  and 

2.  Provide  assistance  to  Soviet  organizations  in  facilitating 
purchases,  sales  and  other  commercial  transactions.  The  Trade 
Representation,  and  its  respective  officers  and  staff  members, 
shall  not  participate  in  the  negotiation,  execution  or 
fulfillment  of  trade  or  commercial  transactions  or  otherwise 
carry  on  trade. 

ARTICLE  2 

1.  The  Trade  Representation  shall  consist  of  one  Principal 
Officer,  designated  as  Trade  Representative,  and  no  more  than 
three  Deputy  Officers  and  a  mutually  agreed  number  of  staff 
personnel,  provided,  however,  that  the  number  of  officers  and 
staff  personnel  permitted  may  be  changed  by  mutual  agreement  of 
the  two  Governments. 

2.  The  Trade  Representation  shall  be  an  integral  part  of  the 
Embassy  of  the  USSR  in  Washington,  D.C.  The  Government  of  the 
USA  shall  facilitate  in  accordance  with  its  laws  and  regulations 
the  acquisition  or  lease  by  the  Government  of  the  USSR  of 
suitable  official  and  residential  premises  for  the  Trade 
Representation  and  its  staff. 

3.  (a)  The  Trade  Representation,  including  all  of  its  premises 
and  property,  shall  enjoy  all  of  the  privileges  and  immunities 
which  are  enjoyed  by  the  Embassy  of  the  USSR  in  Washington,  D.C. 
The  Trade  Representation  shall  have  the  right  to  use  cipher. 

(b)  The  Trade  Representative  and  his  Deputies  shall  enjoy 
all  of  the  privileges  and  immunities  which  are  enjoyed  by 
members  of  the  diplomatic  staff  of  the  Embassy  of  the  USSR  in 
Washington,  D.C. 

(c)  Members  of  the  administrative,  technical  and  service 
staffs  of  the  Trade  Representation  who  are  not  nationals  of  the 
USA  shall  enjoy  all  of  the  privileges  and  immunities  which  are 
enjoyed  by  corresponding  categories  of  personnel  of  the  Embassy 
of  the  USSR  in  Washington,  D.C. 


Dear  Mr.  Chumak 


I  trust  that  tY\ 
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DEPUTY  UNITED  STATES  TRADE  REPRESENTATIVE 

EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

WASHINGTON.  D.C.  20506 

m   3  I  1990 


The  Honorable  Yuri  N.  Chumakov 

Head  of  Soviet  Delegation 

Deputy  Minister  of  Foreign  Economic  Relations 

Ministry  of  Foreign  Economic  Relations 

Union  of  Soviet  Socialist  Republics 

Dear  Mr.  Chumakov: 

I  am  writing  to  you  at  your  request  to  explain  the  relation 
between  legislation  currently  pending  in  the  U.S.  Congress  and 
paragraph  4  of  Article  XVII  of  the  Trade  Agreement  we  have 
negotiated. 

As  you  know,  under  current  U.S.  law,  it  is  not  possible  to  have  a 
notice  period  prior  to  termination  of  the  Trade  Agreement. 
Therefore,  our  two  delegations  have  agreed  that  paragraph  4  of 
Article  XVII  will  read  as  follows: 

"4.   Either  Party  may  terminate  this  Agreement  upon 

written  notice  to  the  other  Party  and  in  such  case  the 

Parties  will,  the  fullest  extent  practicable,  seek  to 

minimize  possible  disruption  to  their  trade  relations.** 

li 

As  part  of  legislation  currently  in  conference  between  the  House 
of  Representatives  and  the  Senate,  we  have  asked  that  a  provision 
be  added  which  would  permit  some  notice  period.  We  have 
suggested  to  Congress  that  this  period  be  sixty  days.  We  do  not 
know  when  or  if  such  legislation  will  be  passed  by  Congress.  If 
such  a  provision  is  enacted  into  law  before  the  Trade  Agreement 
is  signed,  paragraph  4  could  be  amended  by  inserting  the  phrase 
**sixty  days**  before  the  phrase  **written  notice.  ••  If  the 
legislation  is  enacted  after  the  Trade  Agreement  is  signed,  I 
would  suggest  an  exchange  of  letters  which  would  clarify  that  the 
Parties  would  give  each  other  sixty  days  notice  prior  to 
termination. 

I  trust  that  this  explanation  is  helpful  to  you. 

Sincerely, 


ianls  L.   Kat/y 
Head  of  U.S.   Delegation 
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DEPUTY  UNITED  STATES  TRADE  REPRESENTATIVE 
EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

WASHINGTON.  D.C  20506 

SEP  2  6  1990 


The  Honorable  Yuri  N.  Chumakov 

Head  of  Soviet  Delegation 

Deputy  Minister  of  Foreign  Economic  Relations 

Ministry  of  Foreign  Economic  Relations 

Union  of  Soviet  Socialist  Republics 

Dear  Mr.  Churaakov: 

I  have  the  honor  to  refer  to  the  Agreement  on  Trade  Relations 
between  the  United  States  of  America  and  the  Union  of  Soviet 
Socialist  Republics,  signed  in  Washington  on  June  1.  1990  rthe 
"Agreement").  ,  \     i^ 

During  the  negotiation  of  the  Agreement,  our  delegations 
discussed  the  desirability  of  including  in  Article  XVII  paragraph 
4  a  provision  requiring  60  days  written  notice  prior  to 
termination.   As  I  noted  in  my  letter  to  you  of  May  31   1990 
(attached),  U.S.  legislation  did  not  then  permit  the  inclusion  of 
such  a  provision. 

On  August  20,  1990,  the  President  signed  into  law  the  Customs  and 
Trade  Act  of  1990  which,  among  other  things,  would  permit  the 
inclusion  of  such  a  notice  period.   I  therefore  have  the  honor  to 
propose  that  paragraph  4  of  Article  XVII  be  amended  by  inserting 
the  phrase  "sixty  days"  before  the  phrase  "written  notice"  so 
that  paragraph  4  would  read  in  its  entirety  as  follows: 

"4.   Either  Party  may  terminate  this  Agreement  upon 
sixty  days  written  notice  to  the  other  Party  and  in 
such  case  the  Parties  will,  to  the  fullest  extent 
practicable,  seek  to  minimize  possible  disruption  to 
their  trade  relations." 

I  have  the  further  honor  to  propose  that,  if  the  foregoing  is 
acceptable,  this  letter  and  your  affirmative  letter  in  reply 
shall  constitute  an  agreement  between  the  United  States  of 
America  and  the  Union  of  Soviet  Socialist  Republics  to  amend  the 
Agreement  which  shall  enter  into  force  upon  the  entry  into  force 
of  the  Agreement.  ^  ^ '--*'-« 

Sincerely, 


Dear  Mr.  Katz: 


rulius  L.  Kal 
Head  of  U.S.  Delegation 
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I  INFORMAL  TRANSLA'^IONl 


October  31,  1990 


Dear  Mr.  Katz: 

I  have  the  honor  to  confirm  receipt  of  your  letter  of  September 
26,  1990  which  reads  ae  follows: 

(See  text  of  Ambassador  Katz's  letter.! 

I  have  the  further  honor  to  confira  that  your  proposal  is 
acceptable,  and  that  your  letter  and  this  letter  in  reply 
constitute  an  agreement  between  the  Union  of  Soviet  Socialist 
Republics  and  the  United  States  of  America  to  amend  the  Agreement 
which  shell  enter  into  force  upon  the  entry  into  force  of  the 
Agreement. 

sincerely, 

Yuri  N.  Chumakov 

Head  of  Soviet  Delegation 
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For  thoM  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  cx>nvenient 
reference  source  that  will  make  researcNng 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  editkxi  of 
the  Codification  contains  proclamations  and 
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amended  during  the  penod  April  13, 1945, 
through  January  20, 1989.  and  which  have  a 
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documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
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Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
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Special  features  indude  a  comprehensive 
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and  Executive  order  issued  during  the 
1 945-1989  penod— along  with  any 
amendments — an  indication  of  its  current 
status,  and,  where  applicable,  its  location  in 
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SUPPLEMENT:  Revised  Juraaiy  1, 1991 

The  GUIDE  and  the  SUPFliMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  cgency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  distracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUnK  is  fbrmatted  and  numbered  to 
pu«lM  the  core  OF  FEDERAL  REGULATIONS 
(CFR)  fm  uniformity  of  citation  and  easy 
reference  to  the  source  document. 
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assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  ^Mtiacts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
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The  GUnK  is  fbrmatted  and  numbered  to 
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Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year. 


A  finding  aid  o  included  tn  each  publication  whict>  *s(s 
Federal  Register  page  numbers  with  the  date  ol  pubtication 
m  ttte  Federal  Register. 

Note  to  FR  Subscribers: 

FR  Indexes  and  the  ISA  (Usi  ol  CFR  Sections  AHected) 
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This  unkiue  service  provides  up-toKlate 
information  on  Presidentiar  pottdes 
and  anrxMjncements.  It  contains  the 
fufl  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
net  appointments  and  nominations,  and 
oltitf  Presidenttai  materials  released 
tjy  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  ttte  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
penodKaBy.  Other  features  include 


Ksts  of  acts  approved  by  the 
President,  nominatior»  submitted  to 
the  Senate,  a  checklist  o*  Whito 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administrahcn. 
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DEPARTMENT  OF  AGRICULT1 
Agricultural  Marketing  Service 
7  CFR  Part  1240 
(AMS-FV-91-241] 
RIN  0581-AA46 

Honey  Research,  Promotion,  i 
Consumer  Information  Order; 
Amendments  to  the  Order,  Ru 
Regulations  Issued  Thereundi 
Procedure  for  tfie  Conduct  of 
Referenda 

AQENCY:  Agricultural  Maii.etin| 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  < 
Honey  Research,  Promotion,  an 
Consumer  Information  Order  (C 
Rules  and  Regulations  issued 
thereunder  and  Procedure  for  t 
Conduct  of  Referenda  in  Conne 
with  the  Honey  Research,  Prom 
and  Consumer  Information  Ord 
Honey  Research,  Promotion,  an 
Consumer  Information  Act  (Acl 
amended  by  the  Food,  Agriculti 
Conservation,  and  Trade  Act  oi 
accordance  with  this  amendme 
Act,  amendments  to  the  Order  i 
published  herein.  In  addition, 
conforming  amendments  are  mi 
Order,  all  applicable  rules  and 
regulations  issued  thereunder,  ( 
procedure  for  the  conduct  of  rei 
EFFECTIVE  DATE:  August  7,  1991 
FOR  FURTHER  INFORMATION  CON 
Sheila  A.  Young,  Marketing  Ort 
Administration  Branch,  F&V,  A 
USDA,  room  2525-S,  P.O.  Box  9 
Washington.  DC  20090-6456;  tel 
(202)  475-3930. 

SUPPLfMENTARV  INFORMATION: 
final  rule  is  issued  under  the  He 
Research,  Promotion,  and  Cons 
Information  Order  (7  CFR  part  1 
amended,  hereinafter  referred  t 
Order.  The  Order  is  effective  ur 
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This  section  oC  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appkcabUity  and  legal  ettect,  most 
ol  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  Is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  Is  soW 
by  the  SuperinterxJent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1240 
[AMS-FV-91-241] 
RIN  0581-AA46 

Honey  Research,  Promotion,  and 
Consumer  Information  Order; 
Amendments  to  the  Order,  Rules  and 
Regulations  Isstjed  Thereunder,  and 
Procedure  for  the  Conduct  of 
Referenda 

agency:  Agricultural  Mariceting  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Honey  Research,  Promotion,  and 
Consumer  Information  Order  (Order); 
Rules  and  Regulations  issued 
thereunder;  and  Procedure  for  the 
Conduct  of  Referenda  in  Connection 
with  the  Honey  Research,  Promotion, 
and  Consumer  Information  Order.  The 
Honey  Research,  Promotion,  and 
Consumer  Information  Act  (Act)  was 
amended  by  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990.  In 
accordance  with  this  amendment  to  the 
Act,  amendments  to  the  Order  are 
published  herein.  In  addition, 
conforming  amendments  are  made  to  the 
Order,  all  applicable  rules  and 
regulations  issued  thereunder,  and  to  the 
procedure  for  the  conduct  of  referenda. 
EFFECTIVE  DATE:  August  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Sheila  A.  Young,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  room  2525-S,  P.O.  Box  96456, 
Washington.  DC  20090-6456;  telephone: 
(202)  475-3930. 

SUPPLEMENTARY  INFORMATION:  This 

final  rule  is  issued  under  the  Honey 
Research,  Promotion,  and  Consumer 
Information  Order  (7  CFR  part  1240),  as 
amended,  hereinafter  referred  to  as  the 
Order.  The  Order  is  effective  under  the 


Honey  Research,  Promotion,  and 
Consumer  Information  Act,  as  amended 
778  (7  U.S.C.  4601-4812),  hereinafter 
referred  to  as  the  Act 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Executive  Order 
12291  and  USDA  Regulation  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  the  criteria  contained 
in  the  Executive  Order. 

Pursuant  to  requirements  set  forth  In 
the  Regulatory  FlexibiUty  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  action  on  small  entities. 

There  are  an  estimated  145  handlers, 
510  producer-packers,  8,300  producers, 
and  350  importers  who  are  currently 
subject  to  the  provisions  of  the  Order. 
The  majority  of  these  persons  would  be 
classified  as  small  businesses  under  the 
criteria  established  by  the  Small 
Business  Administration. 

The  changes  to  the  Order,  rules  and 
regulations,  and  procedures  for  conduct 
of  referenda  are  made  as  a  result  of 
amendments  to  the  Act.  The  economic 
impact  of  these  changes  is  not  expected 
to  be  significant.  The  changes  will 
impose  additional  reporting  and 
recordkeeping  requirements.  The 
economic  impact  of  these  requirements 
is  also  not  expected  to  be  significant. 
Furthermore,  the  research  and 
promotion  program  is  expected  to 
benefit  handlers,  producer-packers, 
producers,  and  importers  by  expanding 
and  maintaining  new  and  existing 
markets.  Accordingly,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (PRA)  and  Office 
of  Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  (44  U  S.C 
chapter  35),  the  information  collection 
and  recordkeeping  requirements 
contained  in  this  action  have  been 
submitted  to  the  OMB  and  issued  OMB 
control  Nos.  0581-0093  and  0505-0001. 
Control  number  0581-0093  replaces 
control  number  0581-0153  which  was 
listed  in  the  proposed  rule.  Therefore,  in 
addition  to  the  succeeding  changes,  this 
action  also  amends  9  1240.125  of  the 
General  Rules  and  Regulations  of  the 
Order,  to  include  new  OMB  control 
number  0581-0093. 

The  Order  amendments  established 


herein  will  authorize  the  Board  to 
require  any  person  who  receives  an 
exemption  from  assessments  to  submit 
reports  to  employees  of  the  Board  at 
such  times  and  in  such  manner  as  the 
Board  may  prescribe  with  the  approval 
of  the  Secretary.  In  addition,  such 
persons  will  be  required  to  maintain 
records  as  necessary  to  carry  out  the 
provisions  of  the  Order  and  the  records 
will  be  subject  to  inspection.  Records 
will  be  required  to  be  maintained  for 
two  years  beyond  the  first  period  of 
their  applicability.  It  is  estimated  that 
the  number  of  producer,  producer- 
packer,  and  importer  exemption 
applicants  will  not  exceed  500.  It  is  also 
estimated  that  any  such  reports  will 
provide  for  an  average  burden  of  .05 
hours  per  report  based  upon  reporting 
requirements  recently  approved  by  the 
OMB.  The  original  estimates  of  3,000 
applicants  with  reporting  times  of  .17 
hours,  as  stated  in  the  proposed  rule, 
were  determined  to  be  incorrect  based 
on  recent  reports  submitted  by  the 
Board.  To  claim  an  exemption,  a 
producer,  producer-packer,  or  importer 
must  submit  an  application  to  the  Board 
stating  the  basis  upon  which  the  person 
claims  the  exemption  each  year.  It  is 
estimated  that  the  burden  will  be  one 
response  per  year  with  an  average 
reporting  burden  of  .05  hours  per 
response.  In  addition,  exporters 
nominated  for  Board  membership  will 
complete  a  membership  background 
Information  sheet.  The  estimated 
number  of  respondents  to  this  form  will 
be  four  nominees  with  an  estimated 
average  reporting  burden  of  0.5  hours 
per  response.  Information  sheets  have 
been  previously  approved  by  the  OMB 
and  assigned  OMB  number  050&-0001. 

There  are  about  212,000  beekeepers  in 
the  United  States,  95  percent  of  whom 
are  hobbyists  with  fewer  than  25 
colonies.  Another  10,000  part-time 
beekeepers  each  operate  25-299 
colonies.  Commercial  beekeepers,  those 
owning  300  or  more  colonies,  are 
estimated  to  number  about  2,000. 
Hobbyists  and  part-time  beekeepers 
combined  account  for  99  percent  of  the 
beekeepers,  50  percent  of  the  colonies, 
and  40  percent  of  honey  production. 

Honey  production  in  the  United  States 
declined  from  an  average  of  about  240 
million  pounds  in  the  1950'8  and  1980's 
to  211  million  pounds  in  the  1970' s. 
Excluding  the  weather-reduced  crops  of 
1984  and  1985,  honey  production 
averaged  208  million  pounds  for  the 
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1980-88  period.  Production  averaged  213 
million  pounds  for  the  crop  years  1986- 
88.  The  United  States  has  been  a  net 
importer  of  honey  since  1967,  except  in 
1973.  Imports  reached  successive  record 
levels  in  1981-85.  Exports  have  been 
increasing  since  1985. 

Domestic  honey  consumption  includes 
commercial  sales  and  Government 
donations.  Honey  consumption  in  the 
United  States  over  the  past  four  decades 
has  ranged  between  208  million  pounds 
and  331  miUion  pounds  annually. 
Annual  domestic  consumption  of  honey 
increased  from  an  average  of  241  million 
pounds  in  the  1960's,  245  million  pounds 
in  the  1970's,  and  266  million  pounds  for 
1980-87. 

This  final  rule  amends  the  Order, 
rules  and  regulations  issued  thereunder, 
and  the  Procedure  for  the  Conduct  of 
Referenda.  The  changes  are  in 
accordance  with  amendments  to  the 
Honey  Research,  Promotion,  and 
Consumer  Information  Act  (7  U  S.C. 
4601-4612)  as  made  in  the  Honey 
Research,  Promotion,  and  Consumer 
Information  Act  Amendments  of  1990 
(subtitle  F,  chapter  1  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990.  Pub.L.  101-624.  November 
28, 1990). 

The  Act,  as  amended,  provides  for 
exporter  representation  on  the  National 
Honey  Board  (Board).  There  are  two 
importer  members  and  their  respective 
alternates  serving  on  the  13-member 
Board.  The  industry  has  in  the  past 
found  it  difficult  to  find  enough 
importers  to  adequately  represent  that 
segment  of  the  industry.  The  amendment 
to  the  Act  provides  that  one  of  the  two 
importer  positions  on  the  Board  may  be 
filled  by  an  exporter  of  honey.  This 
change  is  reflected  in  the  amendments 
to  the  Order. 

The  Act,  as  amended,  provides  that 
should  the  seven  honey  producing 
regions  in  the  United  States  be 
realigned,  any  producer  Board  members 
or  alternates  appointed  from  a  region, 
who  after  the  realignment  process  no 
longer  reside  in  the  region  for  which 
they  were  appointed,  will  be  allowed  to 
complete  their  terms  of  office  on  the 
Board.  This  change  in  the  Act  permits 
greater  continuity  in  Board  membership 
and  minimizes  disruption  of  the  Board's 
activities  should  realignment  be 
necessary.  This  change  is  reflected  in 
the  amendments  to  the  Order. 

The  Act,  as  amended,  provides  that 
producer-packers  who,  during  any  three 
of  the  preceding  five  years,  purchase  for 
resale  more  honey  than  they  produce 
shall  be  ineligible  for  appointment  as  a 
producer  or  alternate  producer  member 
to  the  Board.  This  change  assures  the 
industry  of  actual  producer 


representation  on  the  Board.  This 
change  is  reflected  in  the  amendments 
to  the  Order. 

The  Act,  as  amended,  will  allow 
producers,  producer-packers  who 
produce  and  handle,  and  importers,  who 
produce  or  import  a  total  quantity  of 
less  than  6,000  pounds  of  honey 
annually,  to  apply  for  and  receive  an 
exemption  from  paying  assessments  if 
the  total  amount  of  such  honey  is 
distributed  directly  through  retail 
outlets.  Formerly,  a  producer,  producer- 
packer,  or  importer  who  produced  or 
imported  6,000  pounds  or  less  of  honey 
per  year  could  apply  for  and  receive  an 
exemption  without  any  restriction  as  to 
the  manner  in  which  the  honey  was 
used.  Further,  any  producer,  producer- 
packer,  or  importer,  who  consumes  their 
honey  at  home  or  donates  honey  to  a 
nonprofit,  government,  or  other  entity, 
as  determined  appropriate  by  the 
Secretary,  rather  then  sells  such  honey, 
shall  be  exempt  from  the  assessment  on 
that  quantity  of  honey  so  consumed  or 
donated,  except  for  honey  donated  that 
is  later  sold  in  a  commercial  outlet  by  a 
donee  or  donee's  assignee. 

In  addition,  the  Act,  as  amended,  will 
not  authorize  any  producer,  producer- 
packer,  or  importer  to  vote  in  any 
referendum  should  they  receive  an 
exemption  from  paying  assessments. 
These  amendments  to  the  Act 
concerning  exemptions  from  paying 
assessments  and  eligibility  to  vote  are 
reflected  in  the  amendments  to  the 
Order  and  the  implementing  regulations. 

The  Act,  as  amended,  requires 
persons  who  obtain  an  exemption  from 
the  assessment  requirement  to  maintain 
and  make  available  for  inspection  books 
and  records,  and  to  file  reports  as  may 
be  required  under  the  Order  to  assure 
proper  enforcement  of  the  exemption 
provision.  To  claim  an  exemption,  a 
producer,  producer-packer,  or  importer 
is  required  to  file  a  report  with  the 
Board  stating  the  basis  of  the 
exemption.  These  changes  are  reflected 
in  the  amendments  to  the  Order. 

The  Act,  as  amended,  provides  for 
patents,  copyrights,  inventions,  product 
formulations,  or  publications  developed 
with  Board  funds  to  be  the  property  of 
the  Board  and  any  income  derived 
therefrom  to  inure  to  the  benefit  of  the 
Board.  This  amendment  amends 
previous  language  whereby  such  funds 
became  the  property  of  the  U.S. 
Government  as  represented  by  the 
Board.  This  change  is  reflected  in  the 
amendments  to  the  Order. 

The  Act,  as  amended,  provides  that 
the  Secretary  shall  provide  proof  of 
payment  documents  to  producers  at  the 
time  Board  assessments  are  deducted  on 
honey  placed  under  the  Honey  Price 


Support  Loan  Program.  In  accordance 
with  this  provision,  producers  shall 
qualify  for  a  refund  once  the  deduction 
of  the  assessment  has  been  made,  even 
though  final  settlement  has  not  been 
made  at  the  time  of  the  loan.  This 
amendment  enables  a  producer  who 
received  a  price  support  loan  to  apply 
for  a  refund  without  delay.  Under 
current  Order  provisions,  refunds  cannot 
be  made  until  final  settlement  of  the 
loan,  even  when  portions  of  the  honey 
imder  loan  are  redeemed.  Delays 
sometimes  occur  for  a  number  of 
months,  often  until  the  maturity  date  of 
the  loan.  These  changes  are  reflected  in 
the  amendments  to  the  Order. 

The  Act,  as  amended,  provides  that 
each  importer  requesting  a  refund  will 
receive  a  refund  limited  to  an  amount 
that  represents  the  same  percentage' of 
assessments  collected  from  that 
importer  as  the  percentage  of  refunds 
paid  to  domestic  producers  by  the 
Board.  For  example,  if  the  producer 
refund  rate  is  10  percent  of  all 
assessments  collected  from  producers, 
each  importer  could  only  receive  a 
refund  equal  to  10  peccent  of  the 
assessments  that  the  importer  paid. 
Current  provisions  of  the  Order  apply  a 
percentage  refimd  limitation  on 
importers  as  a  group  but  apply  the 
producer  refund  percentage  to  the  entire 
amount  collected  from  all  importers. 
This  change,  applying  the  producer 
refund  rate  to  each  individual  importer's 
allowable  refund,  is  reflected  in  the 
accompanying  rules  and  regulations. 

The  Act,  as  amended,  provides  that  if 
a  first  handler  or  the  Secretary  fails  to 
collect  an  assessment  from  a  producer, 
the  producer  shall  be  responsible  for  the 
payment  of  assessments  to  the  Honey 
Board.  This  change  is  also  reflected  in 
the  Order  and  the  rules  and  regulations. 

In  addition,  the  Act,  as  amended, 
specifies  that  the  Secretary  shall 
conduct  a  referendum  to  determine  if 
honey  producers  and  importers  favor  the 
continuation  of  the  order,  and 
termination  of  the  authority  for 
producers  and  importers  to  obtain  a 
refund  of  assessments.  Approval 
requires  the  vote  of  a  majority  of  those 
producers  and  importers  voting  in  the 
referendum,  who  produce  and  import 
more  than  50  percent  of  the  volume  of 
honey  produced  and  imported  by  those 
voting  in  the  referendum.  In  the  event 
termination  of  the  refund  provision  is 
favored  by  the  requisite  number  of 
producers  and  importers,  the  Order 
would  be  amended  to  reflect  that 
decision. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  April  19, 1991  (56 
PR  16026).  Written  comments  from 


'nterested  persons  were  invit 
May  2a  1991.  Five  comments 
received.  Comments  were  rec 
the  National  Honey  Board.  Li 
Colorado;  The  American  Beel 
Federation.  Inc..  Jessup,  Geor 
firm  of  Winston  and  Strawn, 
Washington.  DC,  representinj 
American  Honey  Priwlucers  / 
the  National  Customs  Broker 
Forwarders  Association  of  A 
Inc..  New  York,  New  York;  ar 
American  Farm  Bureau  Fedei 
Ridge,  Illinois.  Most  of  the  co 
suggested  minor  clarification: 
sections  of  the  Order.  The  coi 
from  the  American  Farm  Bun 
Federation  stated  its  support 
amended  section  of  the  Ordei 
to  continuance  referenda. 

In  its  comment,  the  Board  r 
question  regarding  payments 
assessments  and  the  person  \ 
ultimately  responsible  for  ass 
collection  and  payment  to  tht 
Section  9  of  the  Act  specifies 
who  is  responsible  for  paying 
required  assessments.  The  pr 
the  Order  and  the  regulations 
the  payments  reflect  the  requ 
the  Act.  Pursuant  to  the  1990 
amendments  to  the  Act,  the  u 
responsibility  for  paying  the  i 
if  the  handler  fails  to  collect  i 
assessments  from  a  producer 
producer's. 

In  its  comment  the  Board  a 
suggested  that,  in  order  to  avi 
confusion  regarding  responsil 
paying  assessments,  the  wort 
should  be  changed  to  "may", 
cannot  be  done  since  the  amt 
language  of  the  Act  states  ths 
producer  shall  be  held  respon 
the  payment  of  the  assessmei 
Board." 

A  comment  submitted  by  tl 
American  Beekeeping  Federa 
(ABF).  recommends  that  the  | 
in  §  1240.116(d),  which  deal  w 
deduction  of  assessments  froi 
Honey  Price  Support  Program 
include  a  reference  that  the  a 
is  to  be  deducted  either  from 
funds  or  the  loan  deficiency  p 
The  general  intent  of  the  regu 
was  to  have  the  terminology  I 
enough  to  encompass  all  type 
Community  Credit  Corporatic 
However,  loan  deficiency  paj 
recognizaMy  different  from  ol 
under  the  Honey  Price  Suppoi 
Therefore,  the  ABFs  commen 
identifying  this  specific  type  ( 
payment  is  accepted  and  has 
incorporated  into  the  rules  an 
regulations.  Conforming  chan 
regarding  price  support  progri 
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Support  Loan  Program.  In  accordance 
with  this  provision,  producers  shall 
qualify  for  a  refund  once  the  deduction 
of  the  assessment  has  been  made,  even 
though  final  settlement  has  not  been 
made  at  the  time  of  the  loan.  This 
amendment  enables  a  producer  who 
received  a  price  support  loan  to  apply 
for  a  refund  without  delay.  Under 
current  Order  provisions,  refunds  cannot 
be  made  until  final  settlement  of  the 
loan,  even  when  portions  of  the  honey 
under  loan  are  redeemed.  Delays 
sometimes  occur  for  a  number  of 
months,  often  until  the  maturity  date  of 
the  loan.  These  changes  are  reflected  in 
the  amendments  to  the  Order. 

The  Act,  as  amended,  provides  that 
each  importer  requesting  a  refund  will 
receive  a  refund  limited  to  an  amount 
that  represents  the  same  percentage' of 
assessments  collected  from  that 
importer  as  the  percentage  of  refunds 
paid  to  domestic  producers  by  the 
Board.  For  example,  if  the  producer 
refund  rate  is  10  percent  of  all 
assessments  collected  from  producers, 
each  importer  could  only  receive  a 
refund  equal  to  10  peccent  of  the 
assessments  that  the  importer  paid. 
Current  provisions  of  the  Order  apply  a 
percentage  refimd  limitation  on 
importers  as  a  group  but  apply  the 
producer  refund  percentage  to  the  entire 
amount  collected  from  all  importers. 
This  change,  applying  the  producer 
refund  rate  to  each  individual  importer's 
allowable  refund,  is  reflected  in  the 
accompanying  rules  and  regulations. 

The  Act,  as  amended,  provides  that  if 
a  first  handler  or  the  Secretary  fails  to 
collect  an  assessment  from  a  producer, 
the  producer  shall  be  responsible  for  the 
payment  of  assessments  to  the  Honey 
Board.  This  change  is  also  reflected  in 
the  Order  and  the  rules  and  regulations. 

In  addition,  the  Act,  as  amended, 
specifies  that  the  Secretary  shall 
conduct  a  referendum  to  determine  if 
honey  producers  and  importers  favor  the 
continuation  of  the  order,  and 
termination  of  the  authority  for 
producers  and  importers  to  obtain  a 
refund  of  assessments.  Approval 
requires  the  vote  of  a  majority  of  those 
producers  and  importers  voting  in  the 
referendum,  who  produce  and  import 
more  than  50  percent  of  the  volume  of 
honey  produced  and  imported  by  those 
voting  in  the  referendum.  In  the  event 
termination  of  the  refund  provision  is 
favored  by  the  requisite  number  of 
producers  and  importers,  the  Order 
would  be  amended  to  reflect  that 
decision. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  April  19, 1991  (56 
FR  16026).  Written  comments  from 


interested  persons  were  invited  through 
May  20, 1991.  Five  comments  were 
received.  Comments  were  received  from 
the  National  Honey  Board.  Longmont. 
Colorado:  The  American  Beekeeping 
Federation,  Inc^  Jessup,  Georgia;  the  law 
firm  of  Winston  and  Strawn, 
Washington,  DC,  representing  the 
American  Honey  Producers  Association; 
the  National  Customs  Brokers  and 
Forwarders  Association  of  America. 
Inc..  New  York,  New  York;  and  the 
American  Farm  Bureau  Federation,  Park 
Ridge.  Illinois.  Most  of  the  commenters 
suggested  minor  clarifications  in  specific 
sections  of  the  Order.  The  comment 
from  the  American  Farm  Bureau 
Federation  stated  its  support  for  the 
amended  section  of  the  Order  in  regard 
to  continuance  referenda. 

In  its  comment,  the  Board  raised  a 
question  regarding  payments  of 
assessments  and  the  person  who  is 
ultimately  responsible  for  assessment 
collection  and  payment  to  the  Board. 
Section  9  of  the  Act  specifies  in  detail 
who  is  responsible  for  paying  the 
required  assessments.  The  provisions  of 
the  Order  and  the  regulations  regarding 
the  payments  reflect  the  requirements  of 
the  Act.  Pursuant  to  the  1990 
amendments  to  the  Act,  the  ultimate 
responsibility  for  paying  the  assessment, 
if  the  handler  fails  to  collect  such 
assessments  from  a  producer,  is  the 
producer's. 

In  its  comment  the  Board  also 
suggested  that,  in  order  to  avoid 
confusion  regarding  responsibility  for 
paying  assessments,  the  word  "shall" 
should  be  changed  to  "may".  This 
cannot  be  done  since  the  amended 

language  of  the  Act  states  that the 

producer  shall  be  held  responsible  for 
the  payment  of  the  assessment  to  the 
Board." 

A  comment  submitted  by  the 
American  Beekeeping  Federation,  Inc. 
(ABF).  recommends  that  the  provisions 
in  §  1240.115(d).  which  deal  with  the 
deduction  of  assessments  from  the 
Honey  Price  Support  Program  loans, 
include  a  reference  that  the  assessment 
is  to  be  deducted  either  from  the  loan 
funds  or  the  loan  deficiency  payment. 
The  general  intent  of  the  regulations 
was  to  have  the  terminology  broad 
enough  to  encompass  all  types  of 
Community  Credit  Corporation  loans. 
However,  loan  deBciency  payments  are 
recognizably  different  from  other  loans 
under  the  Honey  Price  Support  Program. 
Therefore,  the  ABFs  comment 
identifying  this  specific  type  of  loan 
payment  is  accepted  and  has  been 
incorporated  into  the  rules  and 
regulations.  Conforming  changes 
regarding  price  support  program  loans 


have  also  been  made  to  %  1240.41(g)  of 
the  Order. 

Additional  comments  submitted  by 
the  ABF  did  not  apply  to  the 
amendments  to  the  Order  and  rules  and 
regulations  issued  thereunder,  but 
addressed  the  length  of  time  for  voting 
in  the  referendum  and  when  the  voting 
period  should  begin.  The  Department 
will  issue  a  Referendum  Order  stating 
the  specific  terms  of  the  first 
reconfirmation  referendum,  including  all 
applicable  time  periods. 

The  comment  on  behalf  of  the 
American  Honey  Producers  Association 
(Association)  recommended  clarification 
of  the  provisions  in  9  1240.42(b)  of  the 
Order,  which  addresses  honey  that  is 
consumed  at  home  or  donated.  The 
Association  recommended  that  the 
Order  specifically  bmif  the  exemption 
from  assessment  to  honey  consumed  at 
home  or  donated.  The  commenter  stated 
that,  as  currently  worded,  the  Order 
provision  appears  to  exempt  all  honey 
that  a  producer  or  importer  handles  so 
long  as  such  producer  or  importer 
consumes  honey  at  home  or  donates 
honey.  The  intent  of  the  Act  is  to  exempt 
from  assessment  only  that  honey  which 
is  consumed  at  home  or  donated,  unless 
the  donated  honey  is  later  sold  in  a 
commercial  outlet.  We  therefore  agree 
with  the  comment  and  the  Order 
provision  is  reworded  accordingly. 

Another  comment  by  the  Association 
recommended  that,  with  respect  to 
nominations  of  importer  or  exporter 
members  to  the  Board,  there  should  be  a 
provision  in  the  Order  specifically 
stating  that  the  two  nominees  submitted 
for  each  position  by  the  Honey 
Nominations  Committee  (Committee)  be 
selected  by  the  Committee  based  on 
recommendations  by  industry 
organizations  representing  importer  and 
exporter  interests.  This  has  been  the 
practice  followed  in  the  nominations 
procedure  since  the  inception  of  the 
Order  and  is  applicable  to  importers  as 
stated  in  §  1240.32(7)(iii)  of  the  Order. 
Thus,  the  comment  is  accepted  and  its 
applicability  to  exporters  has  been 
incorporated  into  this  final  rule 
amending  the  Order. 

A  third  comment  by  the  Association 
recommended  that  the  provisions  of  the 
first  reconfirmation  referendum  be 
included  in  the  rules  and  regulations 
under  the  Order.  The  provisions  for  the 
first  reconHrmation  referendum  are 
clearly  expressed  in  the  amendments 
made  to  the  Act  by  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990.  Further,  as  stated  in  the 
analysis  of  the  previous  comment 
before  the  occurence  of  the  first 
reconfirmation  referendum,  the 


Department  will  issue  a  Referendum 
Order  containing  die  specific  terms  of 
the  first  reconfirmation  referendum  and 
the  provisions  for  termination  of  the 
Order.  To  incorporate  into  the  Order,  or 
the  rules  and  regulations  issued  under 
the  Order,  those  provisions  that  apply 
only  to  the  first  reconfirmation 
referendum  would  be  redundant  and 
unnecessary.  Therefore,  this  comment  is 
denied. 

Two  comments  were  received  after 
the  end  of  the  comment  period  but  are 
addressed  in  this  final  rule.  These 
comments  were  received  from  the 
National  Customs  Brokers  and 
Forwarders  Association  of  America.  Inc. 
(Customs  Brokers),  New  York.  New 
York  and  the  American  Farm  Bureau 
Federation  (AFBF),  Park  Ridge.  Illinois. 

Comments  received  from  the  Customs 
Brokers  asked  that  customs  brokers  not 
be  considered  importers  for  assessment 
purposes  under  the  Order.  They 
requested  that  if  entry  documentation  is 
filed  in  the  name  of  a  licensed  customs 
broker,  then  the  actual  owner  or 
purchaser  of  the  honey  for  whose 
account  the  honey  is  imported  be 
considered  the  importer  of  record.  At 
the  time  honey  is  imported  or 
withdrawn  for  consumption,  the  U.S. 
Customs  Service  records  the  name  of  the 
importer  of  record  and  it  is  that  person 
who  is  held  responsible  for  paying  the 
assessment.  To  identify  the  actual 
owner  or  purchaser  of  honey  wouJd 
present  burdensome  administrative 
procedures  to  the  Board,  the  U.S. 
Customs  Service,  and  the  Department. 
Furthermore,  the  term  "broker"  as  used 
in  the  Act  and  Order  was  intended  to 
mean  the  agent  or  person  who  acts  as  an 
intermediary  for  the  seller  or  purchaser. 
The  Recommended  Decision  applicable 
to  the  Order,  published  in  the  Federal 
Register  on  January  29, 1986  (51  FR 
3605).  states  that  a  person  need  not  take 
title  to  honey  to  be  an  imp>orter.  The 
Recommended  Decision  states  that  any 
person  who  acts  on  behalf  of  others  as 
their  agents,  brokers,  or  consignees 
would  become  importers  if  honey  or 
honey  products  released  from  the  U.S. 
Customs  Service  were  introduced  into 
commerce.  Therefore,  this  comment  is 
denied. 

The  AFBF  comments  were  in  support 
of  the  proposed  amendments  to  the 
Order,  specifically  in  regard  to  the 
provisions  that  would  provide  for  a 
periodic  referendum  (at  least  every  five 
years)  on  continuance  of  the  Order  and 
allow  for  a  referendum  at  any  time 
based  on  a  petition  of  at  least  10  percent 
of  the  registered  honey  producers  and 
importers  in  any  area  covered  by  the 
program. 
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Therefore,  for  the  reasons  stated,  all 
comments  received  are  either 
'ncorporated  into  the  amendments  to  the 
Order  and  rules  and  regulations  issued 
thereunder,  denied  as  explained  in  the 
analysis  of  each  comment,  or  otherwise 
addressed. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  final  rule  will  not  have  a 
significant  economic  e^ect  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  it  is  found  that  this 
regulation,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  further  clarifies 
the  provisions  already  set  forth  in  the 
Act;  (2)  the  proposed  rule  offered  a  30- 
day  comment  period  and  comments 
suggesting  only  points  of  clarification 
were  received;  and  (3)  no  useful  purpose 
will  be  served  by  delaying  the  effective 
date  until  30  days  after  publication. 

List  of  Subjects  b  7  CFR  Part  1240 

Honey,  Agricult\iral  research. 
Reporting  and  recordkeeping 
requirements.  Market  Development,  and 
Consumer  information. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XI  of  title  7.  part  1240 
is  amended  to  read  as  follows: 

PART  1240— HONEY  RESEARCH, 
PROMOTION,  AND  CONSUMER 
INFORMATION  ORDER 

1.  The  authority  citation  for  7  CFR 
part  1240  is  amended  to  read  as  follows: 

Authority:  Honey  Research.  Promotloa  and 
Consumer  Infonnation  Act,  as  amended  7 
U.S.C.  4601-4612. 

2.  Section  1240.10  is  revised  to  read  as 
follows: 

§1240.10    knportar. 

Importer  means  any  person  who 
imports  honey  or  honey  products  into 
the  United  States  as  principal  or  as  an 
agent,  broker,  or  consignee  for  any 
person  who  produces  honey  outside  of 
the  United  States  for  sale  in  the  United 
States,  and  who  is  listed  in  the  import 
records  as  the  importer  of  record  for 
such  honey  or  honey  products. 

§§  1240.11  ttirough  1240^1    [Rwteslgnated 
as  §{  1240.12  througti  1240.21] 

3.  Sections  1240.11  through  1240.21  are 
redsignated  as  SS  1240.12  through 
1240.22  and  a  new  §  1240.11  is  added  to 
read  as  follows: 


§1240.11    Exporter. 

Exporter  means  any  person  who 
exports  honey  or  honey  products  from 
the  United  States. 

4.  Section  1240.30  is  revised  to  read  as 
follows: 

§  1240.30    Estat>llshm«nt  and  mamtxrahlp. 

A  Honey  Board  (hereinafter  called  the 
Board)  is  hereby  established  to 
administer  the  terms  and  provisions  of 
this  part.  The  Board  shall  consist  of 
thirteen  (13)  members,  each  of  whom 
shall  have  an  alternate.  Seven  members 
and  seven  alternates  shall  be  honey 
producers;  two  members  and  two 
alternates  shall  be  honey  handlers;  two 
members  and  two  alternates  shall  be 
either  honey  importers  or  exporters  of 
which  at  least  one  member  and 
alternate  shall  be  an  importer;  one 
member  and  one  alternate  shall  be  an 
officer  or  employee  of  a  honey 
marketing  cooperative;  and,  one  member 
and  one  alternate  shall  be  selected  to 
represent  the  general  public.  The  Board 
shall  be  appointed  by  the  Secretary  from 
nominations  submitted  by  the  National 
Honey  Nominations  Committee, 
pursuant  to  S  1240.32. 

5.  Section  1240.32  is  amended  by 
revising  paragraph  (a)(1).  redesignating 
paragraph  (b)(7)  as  (b)(8).  adding  new 
paragraph  (b)(7).  and  revising  newly 
designated  paragraph  (b)(8)(iii)  to  read 
as  follows: 

§1240.32    Nomination*. 


(a)  *  *  * 

(1)  There  is  hereby  established  a 
National  Honey  Nominations 
Committee,  hereinafter  called  the 
Committee,  which  shall  consist  of  not 
more  than  one  member  from  each  State, 
appointed  by  the  Secretary  from 
nominations  submitted  by  each  State 
Association.  Wherever  there  is  more 
than  one  eligible  association  within  a 
State,  the  Secretary  shall  designate  the 
association  most  representative  of  the 
honey  producers,  handlers,  importers 
and  exporters  not  exempt  under  sections 
1240.42  (a)  and  (b)  to  make  nominations 
for  that  State. 


(b)  •  •  • 

(7)  In  nominating  producer  members 
to  the  Board,  no  producer-packer  who, 
during  any  three  of  the  preceding  five 
years,  purchased  for  resale  more  honey 
than  such  producer-packer  produced 
shall  be  eligible  for  nomination  or 
appointment  to  the  Honey  Board  as  a 
producer  or  as  an  alternate  to  such 
producer. 

(8)  •  *  * 


(iii)  Two  importer  members  or  one 
importer  and  one  exporter  member,  and 
two  alternate  importer  members  or  one 
importer  and  one  exporter  alternate 
member  from  recommendations  made 
by  industry  organizations  representing 
importer  and/or  exporter  interests;.and 

6.  Section  1240.34  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§1240.34    VacandM. 

(a)  In  the  event  any  member  of  the 
Board  ceases  to  be  a  member  of  the 
category  of  members  from  which  the 
member  was  appointed  to  the  Board, 
such  position  shall  automatically 
become  vacant,  except  that  if,  as  a 
result  of  the  adjustment  of  the 
boundaries  of  the  regions  in  accordance 
with  S  1240.32(b)(6),  a  producer  member 
or  alternate  is  no  longer  from  the  region 
from  which  such  person  was  appointed, 
such  member  or  alternate  may  serve  out 
the  term  for  which  such  person  was 
appointed. 

7.  Section  1240.38  is  amended  by 
revising  paragraph  (k)  to  read  as 
follows: 

§1240.39    DutlM. 


(k)  To  notify  honey  producers, 
producer-packers,  handlers,  importers, 
and  exporters  of  all  Board  meetings 
through  press  releases  or  other  means; 

8.  Section  1240.41  is  amended  by 
revising  paragraphs  (c)  and  (g), 
redesignating  paragraphs  (h)  through  (1) 
as  (i)  through  (m),  and  adding  new 
paragraph  (h)  to  read  as  follows: 

§  1240.41    Assassmants. 

•        •        •        *        * 

(c)  The  assessment  on  honey  shall  be 
levied  at  a  rate  fixed  by  the  Secretary 
which  shall  be  $0.01  per  pound  of  honey 
or  honey  used  in  honey  products. 

(g)  Whenever  a  loan  is  made  on  honey 
under  the  Honey  Loan-Price  Support 
Program,  the  Secretary  shall  provide 
that  the  assessment  be  deducted  from 
the  proceeds  of  the  loan  or  the  loan 
deficiency  payment,  if  applicable,  and 
that  the  amount  of  such  assessment 
shall  t>e  forwarded  to  the  Board,  except 
that  the  assessment  shall  not  be 
deducted  by  the  Secretary  in  the  case  of 
a  honey  marketing  cooperative  that  has 
already  deducted  the  assessment.  As 
soon  as  practicable  after  the  assessment 
is  deducted  from  the  loan  funds  or  loan 
deficiency  payment,  the  Secretary  shall 
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provide  the  producer  with  p 
payment  of  the  assessment, 
(h)  Should  a  first  handler 
Secretary  fail  to  collect  an  i 
from  a  producer,  the  produc 
responsible  for  the  payment 
assessment  to  the  Board. 

9.  Section  1240.42  is  amer 
revising  paragraph  (a),  rede 
paragraphs  (c)  and  (d)  as  pi 
and  (f).  respectively,  redesij 
revising  paragraph  (b)  as  p{ 
and  adding  new  paragraphs 
to  read  as  follows: 

§  1240.42    Examptkm  from  ai 

(a)  A  producer  who  prodi 
than  6,000  pounds  of  honey 
a  producer-packer  who  pro( 
handles  less  than  6,000  pou 
per  year  or  an  importer  whc 
than  6.000  pounds  of  honey 
honey  which  such  person  d 
directly  through  local  retail 
as  roadside  stands,  farmers 
groceries,  or  other  outlets  a 
determined  by  the  Secretar 
such  year  shall  be  eligible  f 
exemption  from  the  assessr 

(b)  A  producer  or  importe 
consumes  honey  at  home  oi 
honey  to  a  nonprofit,  goven 
other  entity,  as  determined 
by  the  Secretary,  rather  the 
honey,  shall  be  exempt  fron 
assessment  on  that  honey  s 
or  donated,  except  for  hone 
that  is  later  sold  in  a  commi 
by  a  donee  or  donee's  assig 

(c)  To  claim  such  exempt: 
producer,  producer-packer, 
shall  submit  an  application 
stating  the  basis  on  which  t 
claims  the  exemption  for  su 

(d)  If,  after  a  person  clain 
exemption  from  assessment 
year  under  this  subparagraj 
person  no  longer  meets  the 
of  this  subparagraph  for  an 
such  person  shall  file  a  repc 
Board  in  the  form  and  manr 
prescribed  by  the  Board  am 
assessment  on  or  before  Sit 
subsequent  year  on  all  hon( 
or  imported  by  such  person 
year  for  which  the  person  c 
exemption. 

10.  Section  1240  43  is  ame 
revising  paragraph  (a)  to  rei 
follows: 

§  124a43    Producar,  Importei 
asaasamant  plan  rafund. 

(a)  Any  producer  or  impo 
pays  an  assessment  under  t 
of  this  part  shall  have  the  ri 
demand  and  receive  from  tt 
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(iii)  Two  importer  members  or  one 
importer  and  one  exporter  member,  and 
two  alternate  importer  members  or  one 
importer  and  one  exporter  alternate 
member  from  recommendations  made 
by  industry  organizations  representing 
importer  and/or  exporter  interests;.and 

•  *        «        *        * 

6.  Section  1240.34  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§1240.34    Vacancie*. 

(a)  In  the  event  any  member  of  the 
Board  ceases  to  be  a  member  of  the 
category  of  members  from  which  the 
member  was  appointed  to  the  Board, 
such  position  shall  automatically 
become  vacant,  except  that  if,  as  a 
result  of  the  adjustment  of  the 
boundaries  of  the  regions  in  accordance 
with  S  1240.32(b)(6),  a  producer  member 
or  alternate  is  no  longer  from  the  region 
bom  which  such  person  was  appointed, 
such  member  or  alternate  may  serve  out 
the  term  for  which  such  person  was 
appointed. 

*  *        •        •        * 

7.  Section  1240.38  is  amended  by 
revising  paragraph  (k)  to  read  as 
follows: 

§1240.39    DutlM. 

***** 

(k)  To  notify  honey  producers, 
producer-packers,  handlers,  importers, 
and  exporters  of  all  Board  meetings 
through  press  releases  or  other  means; 

***** 

8.  Section  1240.41  is  amended  by 
revising  paragraphs  (c)  and  (g), 
redesignating  paragraphs  (h)  through  (1) 
as  (i)  through  (m),  and  adding  new 
paragraph  (h)  to  read  as  follows: 

§  1240.41    Assessments. 

*  •  *  *  * 

(c)  The  assessment  on  honey  shall  be 
levied  at  a  rate  fixed  by  the  Secretary 
which  shall  be  $0.01  per  pound  of  honey 
or  honey  used  in  honey  products. 
***** 

(g)  Whenever  a  loan  is  made  on  honey 
under  the  Honey  Loan-Price  Support 
Program,  the  Secretary  shall  provide 
that  the  assessment  be  deducted  from 
the  proceeds  of  the  loan  or  the  loan 
deficiency  payment,  if  applicable,  and 
that  the  amount  of  such  assessment 
shall  l>e  forwarded  to  the  Board,  except 
that  the  assessment  shall  not  be 
deducted  by  the  Secretary  in  the  case  of 
a  honey  marketing  cooperative  that  has 
already  deducted  the  assessment.  As 
soon  as  practicable  after  the  assessment 
is  deducted  from  the  loan  funds  or  loan 
deficiency  payment,  the  Secretary  shall 


provide  the  producer  with  proof  of 
payment  of  the  assessment. 

(h)  Should  a  first  handler  or  the 
Secretary  fail  to  collect  an  assessment 
from  a  producer,  the  producer  shall  be 
responsible  for  the  payment  of  the 

assessment  to  the  Board. 
***** 

9.  Section  1240.42  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (e) 
and  (f),  respectively,  redesignating  and 
revising  paragraph  (b)  as  paragraph  (c), 
and  adding  new  paragraphs  (b)  and  (d) 
to  read  as  follows: 


§1240.42    Exsmpttonfromi 

(a)  A  producer  who  produces  less 
than  6,000  pounds  of  honey  per  year,  or 
a  producer-packer  who  produces  and 
handles  less  than  6,000  pounds  of  honey 
per  year  or  an  importer  who  imports  less 
than  6,000  pounds  of  honey  per  year  on 
honey  which  such  person  distributes 
directly  through  local  retail  outlets  such 
as  roadside  stands,  farmers  markets, 
groceries,  or  other  outlets  as  otherwise 
determined  by  the  Secretary,  during 
such  year  shall  be  eligible  for  an 
exemption  from  the  assessment. 

(b)  A  producer  or  importer  who 
consumes  honey  at  home  or  donates 
honey  to  a  nonprofit,  government,  or 
other  entity,  as  determined  appropriate 
by  the  Secretary,  rather  then  sell  such 
honey,  shall  be  exempt  from  the 
assessment  on  that  honey  so  consumed 
or  donated,  except  for  honey  donated 
that  is  later  sold  in  a  commercial  outlet 
by  a  donee  or  donee's  assignee. 

(c)  To  claim  such  exemption,  a 
producer,  producer-packer,  or  importer 
shall  submit  an  application  to  the  Board 
stating  the  basis  on  which  the  person 
claims  the  exemption  for  such  year. 

(d)  If,  after  a  person  claims  an 
exemption  from  assessments  for  any 
year  under  this  subparagraph,  and  such 
person  no  longer  meets  the  requirements 
of  this  subparagraph  for  an  exemption, 
such  person  shall  file  a  report  with  the 
Board  in  the  form  and  manner 
prescribed  by  the  Board  and  pay  an 
assessment  on  or  before  March  15  of  the 
subsequent  year  on  all  honey  produced 
or  imported  by  such  person  during  the 
year  for  which  the  person  claimed  the 
exemption. 
***** 

10.  Section  1240  43  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

i  1240.43    Producsr,  Importer,  and  State 
assessment  ptan  refund. 

(a)  Any  producer  or  importer  who 
pays  an  assessment  under  the  authority 
of  this  part  shall  have  the  right  to 
demand  and  receive  from  the  Board  a 


refund  of  such  assessment  upon 
submission  of  proof  to  the  staff  of  the 
Board  that  the  producer  or  importer  paid 
the  assessment  for  which  refund  is 
sought.  The  amount  of  refunds  during 
any  year  made  to  an  importer,  as  a 
percentage  of  total  assessments 
collected  from  such  importer,  shall  not 
exceed  the  amount  of  refunds  made  to 
domestic  producers,  as  a  percentage  of 
total  assessments  collected  from  such 
producers.  Any  demand  for  refund  shall 
be  made  by  the  producer  or  importer 
within  the  time  and  in  the  manner 
prescribed  by  the  Board  and  approved 
by  the  Secretary.  Refunds  made  in 
accordance  with  this  section  shall  be 
paid  by  the  Board  in  June  and  December 
of  each  year. 
***** 

11.  Section  1240.50  is  revised  to  read 
as  follows: 

§124a50    Reports. 

Each  handler,  importer,  or  producer- 
packer  subject  to  this  part  shall  be 
required  to  report  to  the  employees  of 
the  Board,  at  such  times  and  in  such 
manner  as  it  may  prescribe,  such 
information  as  may  be  necessary  for  the 
Board  to  perform  its  duties.  Such  reports 
shall  include,  but  shall  not  be  limited  to 
the  following: 

(a)  For  handlers  or  producer-packers, 
total  quantity  of  honey  acquired  during 
the  reporting  period;  total  quantity 
handled  during  such  period;  amount  of 
honey  acquired  from  each  producer, 
giving  name  and  address  of  each 
producer,  including  those  producers  who 
claim  exemption  from  assessment;  copy 
of  statement  claiming  exemption  from 
assessment  from  those  who  claim  such 
exemption;  assessments  collected  or 
collectible  during  the  reporting  period; 
quantity  of  honey  processed  for  sale 
from  producer-packer's  own  production; 
end  record  of  each  transaction  for  honey 
on  which  assessment  had  already  been 
paid,  including  statement  from  seller 
that  assessment  had  been  paid. 

(b)  For  importers,  total  quantity  of 
honey  imported  during  the  reporting 
period  and  a  record  of  each  importation 
of  honey  during  such  period,  giving 
quantity,  date,  and  port  of  entry. 

(c)  For  persons  who  have  an 
exemption  from  assessments  under 

§  1240.42  (a)  and  (b),  such  information 
as  deemed  necessary  by  the  Board,  and 
approved  by  the  Secretary,  concerning 
the  exemption  including  disposition  of 
exempted  honey. 

12.  Section  1240.51  is  revised  to  read 
as  follows: 


§  1240^1    Books  and  records. 

Each  handler,  importer,  producer- 
packer,  or  any  person  who  receives  an 
exemption  from  assessments  shall 
maintain  and  during  normal  business 
hours  make  available  for  inspection  by 
employees  of  the  Board  or  the  Secretary, 
such  books  and  records  as  are 
necessary  to  carry  out  the  provisions  of 
this  subpart  and  ^e  regulations  issued 
thereunder,  including  such  records  as 
are  necessary  to  verify  any  required 
reports.  Such  records  shall  be 
maintained  for  two  years  beyond  the 
first  period  of  their  applicability. 

13.  Section  1240.62  is  amended  by 
revising  paragraph  (b),  redesignating 
paragraph  (c)  as  paragraph  (d).  and 
adding  new  paragraph  (c)  to  read  as 
follows: 

§  1240.62    Suspension  or  terminattoa 

***** 

(b)  Except  as  otherwise  provided  in 
paragraph  (c)  of  this  section,  five  years 
from  the  date  the  Secretary  issues  an 
order  authorizing  the  collection  of 
assessments  on  honey  under  provisions 
of  this  subpart,  and  every  five  years 
thereafter,  the  Secretary  shall  conduct  a 
referendum  to  determine  if  honey 
producers  and  importers  favor  the 
termination  or  suspension  of  this 
subpart. 

(c)  In  lieu  of  the  first  referendum 
otherwise  required  to  be  conducted 
under  paragraph  (b)  of  this  section  for 
the  order  in  effect,  the  Secretary  shall 
conduct  a  referendum  to  determine  if 
honey  producers  and  importers  favor 

(1)  Continuation  of  the  order  and 

(2)  Termination  of  the  authority  for 
producers  and  importers  to  obtain  a 
refund  of  assessments  under  §  {  1240.43 
(a)  and  (b). 
***** 

14.  Section  1240.67  is  revised  to  read 
as  follows: 

§  1240.67    Patents.  copyHgnts.  Inventions, 
product  formulations,  and  puMtcatlons^ 

■   Except  for  a  reasonable  royalty  paid 
by  the  Board  to  the  inventor  of  a 
patented  invention,  any  patents, 
copyrights,  Inventions,  product 
formulations,  or  publications  developed 
through  the  use  of  funds  collected  under 
the  provisions  of  this  subpart  shall  be 
the  property  of  the  Honey  Board.  Funds 
generated  by  such  patents,  copyrights, 
inventions,  product  formulations,  or 
publications  shall  inure  to  the  benefit  of 
the  Board  and  shall  be  considered 
income  subject  to  the  same  fiscal, 
budget  and  audit  controls  as  other 
funds  of  the  Board. 


4 

37458       Federal  Register  /  Vol.  56,  No.  152  /  Wednesday,  August  7.  1991  /  Rules  and  Regulations 


II 


Federal  Registe 


15.  Section  1244X106  is  revised  to  read 
as  follows: 

§1240.1tM    Communteatkw. 

Communications  in  connection  with 
the  Order  and  all  rules,  regulations,  and 
supplemental  Orders  issued  thereunder 
shall  be  addressed  to  the  National 
Honey  Board,  421  21st  Street.  Longmont. 
Colorado  80501-1421. 

13.  Section  1240.114  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1240.114    Exemption  procedures. 

(a)  Producers  who  produce,  producer- 
packers  who  produce  and  handle,  and 
importers  who  import  honey  and  who 
wish  to  claim  an  exemption  from 
assessments  pursuant  to  S  §  124a42  (a) 
and  (b)  should  submit  an  application  to 
the  Board  for  a  certificate  of  exemption. 

•  •  •  •  * 

17.  Section  1240.115  is  amended  by 
revising  paragraph  (c)(1),  revising 
paragraph  (c)(2)(i),  removing  paragraph 
(c)(2nii).  redesignating  paragraph 
(c)(2)(tii)  as  paragraph  (c)(2)(ii),  and 
revising  paragraph  (d)  to  read  as 
follows: 


intents. 


§1240.115    l.evyof 


(c)  •  •  • 

(1)  The  first  handler  shall  collect  and 
pay  assessments  to  the  Board  unless 
such  handler  has  received 
doctunentation  acceptable  to  the  Board 
that  the  assessment  has  been  previously 
paid. 

(2) «  •  • 

(i)  Such  producer-packer  has  obtained 
an  exemption  from  the  Board  applicable 
to  the  honey  which  that  producer-packer 
produced  or  produced  and  handled;  or 
•        *        *        *        « 

(d)  Assessments  shall  be  levied  with 
respect  to  honey  pledged  as  collateral 
for  a  loan  or  loan  deficiency  payment 
under  the  Commodity  Credit 
Corporation  (CCC)  Honey  Price  Support 
Program  in  accordance  with  an 
agreement  entered  into  between  the 
Honey  Board  and  the  CCC.  The 
assessment  %irill  be  deducted  from  the 
proceeds  of  the  loan  or  loan  deficiency 
payment  by  the  CCC  and  forwarded  to 
the  Board,  except  that  the  assessment 
shall  not  be  deducted  in  the  case  of  a 
honey  marketing  cooperative  that  has 
already  deducted  the  assessment  or  that 
portion  of  the  assessment  paid  to  a 
qualified  State  plan  exempted  by  the 
Board.  The  Secretary,  through  the  CCC. 
shall  provide  for  the  producer  to  receive 
a  statement  of  the  amount  of  the 
assessment  deducted  from  the  loan 
funds  or  loan  deficiency  payment 


promptly  after  each  occasion  when  an 
assessment  is  deducted  from  any  such 
loan  funds  or  payment  under  this 
subsection. 


18.  Section  1240.116  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


§  1 240. 1 16    Payment  of  assessments. 

(a)  Responsibility  for  payment.  Unless 
otherwise  authorized  by  the  Board 
under  the  Act  and  Order,  the  first 
handler  or  producer-packer  shall  collect 
the  assessment  from  the  producer,  or 
deduct  such  assessment  from  the 
proceeds  paid  to  the  producer  on  whose 
honey  the  assessment  is  made,  and 
remit  the  assessments  to  the  Board.  The 
first  handler  or  producer-packer  shall 
furnish  the  producer  with  evidence  of 
such  payment  Any  such  collection  or 
deduction  of  assessment  shall  be  made 
not  later  than  the  time  when  the 
assessment  becomes  payable  to  the 
Board.  Failure  of  the  handler  or 
producer-packer  to  collect  or  deduct 
such  assessment  does  not  relieve  the 
handler  or  producer-packer  of  his  or  her 
obligation  to  remit  the  assessment  to  the 
Board.  However,  should  a  first  handler 
or  the  Secretary  fail  to  collect  an 
assessment  from  a  producer,  the 
producer  shall  be  responsible  for  the 
payment  of  the  assessment  to  the  Board. 
Assessments  on  imported  honey  and 
honey  products  shall  be  collected  as 
specified  in  S  1240.115(e);  Provided.  That 
importers  shall  be  responsible  for 
payment  of  any  assessment  amount  not 
collected  by  the  U.S.  Customs  Service  at 
the  time  of  entry  or  withdrawal  for 
consumption  into  the  United  States. 

19.  Section  124ail8  is  revised  to  read 
as  follows: 

§1240.110    Reports  Of  disposition  of 
eiempted  tKMiey. 

The  Board  may  require  reports  by  first 
handlers,  producer-packers,  importers, 
or  any  persons  who  receive  an 
exemption  from  assessments  under 
§  1240.42  (a)  and  (b)  on  the  handling  and 
disposition  of  exempted  honey.  Also, 
authorized  employees  of  the  Board  or 
the  Secretary  may  inspect  such  books 
and  records  at  are  appropriate  and 
necessary  to  vertfy  the  reports  on  such 
disposition. 

20.  Section  124ai20  is  revised  to  read 
as  follows: 

§1240.120    Retention  period  for  record*. 

Each  first  handler,  producer-packer, 
importer,  or  any  person  who  receives  an 
exemption  from  assessments  under 
§  S  1240.42  (a)  and  (b)  required  to  make 


reports  pursuant  to  tiiis  subpart  shall 
maintain  and  retain  for  at  least  two 
years  beyond  the  marketing  year  of  their 
applicability:  One  copy  of  each  report 
made  to  the  Board,  records  of  all  exempt 
producers,  producer-packers,  and 
importers  including  certification  of 
exemption  as  necessary  to  verify  the 
address  of  such  exempt  person  and  such 
records  as  are  necessary  to  verify  such 
reports. 

21.  Section  1240.121  is  revised  to  read 
as  follows: 

§  1 240. 1 2 1    Availability  of  records. 

Each  first  handler,  producer-packer, 
importer,  or  any  person  who  receives  an 
exemption  from  assessments  under 
§§  1240.42  (a)  and  (b)  and  is  required  to 
make  reports  pursuant  to  this  subpart 
shall  make  available  for  inspection  by 
authorized  employees  of  the  Board  or 
the  Secretary  during  regular  business 
hours,  such  records  as  are  appropriate 
and  necessary  to  verify  reports  required 
under  this  subpart 

22.  Section  1240.122  is  revised  to  read 
as  follows: 

§1240.122    Confidenttal  iMOks,  records, 
and  report*. 

All  information  obtained  from  the 
books,  records,  and  reports  of  handlers, 
producer-packers,  importers  or  any 
persons  who  receive  an  exemption  from 
assessments  under  {  1240.42  (a)  and  (b) 
and  all  information  with  respect  to 
refunds  of  assessments  made  to 
individual  producers  and  importers  shall 
be  kept  confidential  in  the  manner  and 
to  the  extent  provided  for  in  i  1240.52  of 
the  Order. 

23.  Section  1240.125  is  revised  to  read 
as  follows: 

i124ai2S    0M8  control  niiml>*r*. 

The  control  numbers  assigned  to  the 
information  collection  requirements  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980.  Pubhc  Law  96-511,  are  as 
follows:  OMB  Number  0581-0093,  except 
Board  member  nominee  information 
sheets  which  are  assigned  OMB  Number 
0505-0001. 

24.  Section  1240.200  is  revised  to  read 
as  follows: 

§1240.200    QwwrsL 

Referenda  to  determine  whether 
eligible  producers  and  importers  favor 
the  termination  or  suspension  of  a 
Honey  Research,  Promotion,  and 
Consumer  Information  Order  shall  be 
conducted  in  accordance  with  this 
subpart. 


25.  Section  1240.201  is  ame 
revising  paragraphs  (h)  and  | 
as  follows: 

S1240J01    Definition*. 

(h)  Eligible  producer  mear 
person  defined  as  a  produce] 
producer-packer  in  the  order 
produces,  or  handles,  or  pro( 
handles  honey  or  honey  proc 
who  does  not  claim  an  exem 
paying  assessments  during  tl 
representative  period  and  wl 

(1)  Owns  or  shares  in  the  ( 
of  honey  bee  colonies  or  bee 
equipment  resulting  in  the  o\ 
the  honey  produced; 

(2)  Rents  honey  bee  colon! 
beekeeping  equipment  result 
ownership  of  all  or  a  portion 
honey  produced;  or 

(3)  Owns  honey  bee  colon 
beekeeping  equipment  but  d( 
manage  them  and,  as  compe; 
obtains  the  ownership  of  a  p 
honey  produced; 

(4)  Is  a  party  in  a  lessor-lei 
relationship  or  a  divided  ow 
arrangement  involving  totall 
independent  entities  cooperc 
produce  honey  who  share  th 
loss  and  receive  a  share  of  tl 
produced.  No  other  acquisiti 
title  to  honey  shall  be  deeme 
in  persons  becoming  eligible 

(i)  Eligible  importer  meant 
defined  as  an  importer  in  the 
engaged  in  the  importation  o 
and/or  honey  products  and  ^ 
not  claim  an  exemption  from 
assessments  during  the  reprt 
period.  Importation  occurs  w 
commodities  originating  outs 
United  States  are  released  fr 
of  the  U.S.  Customs  Service  i 
introduced  into  the  stream  ol 
within  the  United  States.  Inc 
persons  who  hold  title  to  lot\ 
produced  honey  and/or  hon« 
immediately  upon  release  by 
Customs  Service,  as  well  as 
who  act  on  behalf  of  others, 
brokers,  to  secure  the  releasi 
and /or  honey  products  from 
and  introduce  them  into  the  ( 
commerce. 

28.  Section  1240.203  is  ame 
revising  paragraph  (e)  to  reai 
follows: 

(1240.203    Instruction*. 

(e)  Make  available  to  eligil 
producers  and  importers  the 
on  voting,  appropriate  ballot 
certification  forms,  and,  exc( 
case  of  a  referendum  on  the 
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I  occasioD  when  an 
cted  from  any  such 
ent  under  this 


IS  is  amended  by 
(a)  to  read  as 

I  of  aMctsmcnts. 

I  for  payment.  Unless 
id  by  the  Board 
Drder,  the  first 
r-packer  shall  collect 
n  the  producer,  or 
ment  from  the 
e  producer  on  whose 
int  is  made,  and 
nts  to  the  Board.  The 
iucer-packer  shall 
r  with  evidence  of 
such  collection  or 
iment  shall  be  made 
me  when  the 
is  payable  to  the 
e  handler  or 
collect  or  deduct 
ws  not  relieve  the 
r-packer  of  his  or  her 
the  assessment  to  the 
lould  a  first  handler 

I  to  collect  an 
producer,  the 
^sponsible  for  the 
issment  to  the  Board, 
ported  honey  and 

II  be  collected  as 
115(e);  Provided.  That 
csponsible  for 
essment  amount  not 
5.  Customs  Service  at 
withdrawal  for 

le  United  States. 
* 

18  is  revised  to  read 


of  disposition  of 

squire  reports  by  first 
packers,  importers. 
>  receive  an 
tessmen.s  wider 
)  on  the  handling  and 
ipted  honey.  Also, 
ses  of  the  Board  or 
inspect  such  books 
appropriate  and 
the  reports  on  such 

20  is  revised  to  read 


m  psHod  for  rscord*. 

r,  producer-packer, 
rson  who  receives  an 
lessments  under 
(b)  required  to  make 


reports  pursuant  to  tiiis  subpart  shall 
maintain  and  retain  for  at  least  two 
years  beyond  tlie  marketing  year  of  their 
applicability:  One  copy  of  each  report 
made  to  the  Board,  records  of  all  exempt 
producers,  producer-packers,  and 
importers  including  certification  of 
exemption  as  necessary  to  verify  the 
address  of  such  exempt  person  and  such 
records  as  are  necessary  to  verify  such 
reports. 

21.  Section  1240.121  is  revised  to  read 
as  follows: 

§  1 240. 1 2 1    Availability  of  rocords. 

Each  first  handler,  producer-padcer. 
importer,  or  any  person  who  receives  an 
exemption  from  assessments  under 
§§  1240.42  (a)  and  (b)  and  is  required  to 
make  reports  pursuant  to  this  subpart 
shall  make  available  for  inspection  by 
authorized  employees  of  the  Board  or 
the  Secretary  during  regular  business 
hours,  such  records  as  are  appropriate 
and  necessary  to  verify  reports  required 
under  this  subpart 

22.  Section  1240.122  is  revised  to  read 
as  follows: 

§1240.122    Confldontlal  boolis,  rsconta, 
androports. 

All  information  obtained  from  the 
books,  records,  and  reports  of  handlers, 
producer-packers,  importers  or  any 
persons  who  receive  an  exemption  from 
assessments  under  {  124a42  (a)  and  (b) 
and  all  information  with  respect  to 
refunds  of  assessments  made  to 
individual  producers  and  importers  shall 
be  kept  confidential  in  the  manner  and 
to  the  extent  provided  for  in  i  1240.52  of 
the  Order. 

23.  Section  1240.125  is  revised  to  read 
as  follows: 

|124ai2S    0M8  conirol  numbers. 

The  control  numbers  assigned  to  the 
information  collection  requirements  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980,  Public  Law  96-511.  are  as 
follows:  OMB  Number  0581-0093.  except 
Board  member  nominee  information 
sheets  which  are  assigned  OMB  Number 
0505-0001. 

24.  Section  1240.200  is  revised  to  read 
as  foiiows: 

§1240.200    QeneraL 

Referenda  to  determine  whether 
eligible  producers  and  importers  favor 
the  termination  or  suspension  of  a 
Honey  Research,  Promotion,  and 
Consumer  Information  Order  shall  be 
conducted  in  accordance  with  this 
subpart. 


25.  Section  1240.201  is  amended  by 
revising  paragraphs  (h)  and  (i)  to  read, 
as  follows: 

§1240.201    Definitions. 

(h)  Eligible  producer  means  any 
person  defined  as  a  producer  or 
producer-packer  in  the  order  who 
produces,  or  handles,  or  produces  and 
handles  honey  or  honey  products  and 
who  does  not  clami  an  exemption  from 
paying  assessments  during  the 
represeritative  period  and  who: 

(1)  Owns  or  shares  in  the  ownership 
of  honey  bee  colonies  or  beekeeping 
equipment  resulting  in  the  ownership  of 
the  honey  produced; 

(2)  Rents  honey  bee  colonies  or 
beekeeping  equipment  resulting  in  the 
ownership  of  all  or  a  portion  of  the 
honey  produced;  or 

(3)  Owns  honey  bee  colonies  or 
beekeeping  equipment  but  does  not 
manage  them  and,  as  compensation, 
obtains  the  ownership  of  a  portion  of  the 
honey  produced; 

(4)  Is  a  party  in  a  lessor-lessee 
relationship  or  a  divided  ownership 
arrangement  involving  totally 
Independent  entities  cooperating  only  to 
produce  honey  who  share  the  risk  of 
loss  and  receive  a  share  of  the  honey 
produced.  No  other  acquisition  of  legal 
title  to  honey  shall  be  deemed  to  result 
in  persons  becoming  eligible  producers. 

(i)  Eligible  importer  means  any  person 
defined  as  an  importer  in  the  order, 
engaged  in  the  importation  of  honey 
and/or  honey  products  and  who  does 
not  claim  an  exemption  from  paying 
assessments  during  the  representative 
period.  Importation  occurs  when 
commodities  originating  outside  the 
United  States  are  released  from  custody 
of  the  U.S.  Customs  Service  and 
introduced  into  the  stream  of  commerce 
within  the  United  States.  Included  are 
persons  who  hold  title  to  foreign- 
produced  honey  and/or  honey  products 
immediately  upon  release  by  the 
Customs  Service,  as  well  as  any  persons 
who  act  on  behalf  of  others,  as  agents  or 
brokers,  to  secure  the  release  of  honey 
and/or  honey  products  from  Customs 
and  introduce  them  into  the  current  of 
commerce. 


or  suspension  of  an  order,  a  summary  of 
the  terms  and  conditions  of  the  order 
Provided,  That  no  person  who  claims  to 
be  eligible  to  vote  shall  be  refused  a 
ballot. 


26.  Section  1240.203  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§1240.203    Instruction*. 


(e)  Make  available  to  eligible 
producers  tnd  importers  the  instructions 
on  voting,  appropriate  ballot  and 
certification  forms,  and,  except  in  the 
case  of  a  referendum  on  the  termination 


Dated:  July  17, 1S91. 

Jo  Ann  R.  Smith. 

Asaiatanl  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  91-18632  Filed  8-6-01:  6:46  am] 

BtLLINa  COOC  3410-«t-ll 

SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  107 

[Rev.  6.  Amdt  6] 

Snftall  Business  Invsstmsnt 
Companies;  Managsmsnt  and  Prtvats 
Capital  Rsquirsmsnts 

aoency:  Small  Business  Administration. 
ACnOM:  Final  rule. 

SliMMARV:  On  October  2, 1990  SBA 
published  as  an  interim  final  rule 
several  amendments  to  the  regulations 
governing  the  Small  Business 
Investment  Company  (SBIC)  and 
Specialized  Small  Business  Investment 
Company  (SSBIC)  program.  These 
regulatory  changes  were  designed  to 
increase  minimum  capital  requirements 
for  SBICs  and  SSBICs  (collectively 
Licensees]  and  to  ensure  the  objectivity 
and  impartiality  of  the  valuation  of 
investments  made  by  SBICs  and  SSBICs. 
They  were  designed  to  protect  SBA's 
exposure  with  respect  to  Government 
funds  and  guarantees  it  makes  available 
to  such  entities  (Leverage).  They  took 
effect  immediately  upon  publication 
with  respect  to  new  applicants  for 
licenses  to  act  as  SBICs  or  SSBICs,  and 
prospectively  with  respect  to 
applications  in-house  on  the  effective 
date  and  Licensees  which  had  been 
licensed  as  of  the  effective  date.  SBA 
invited  public  comments  upon  these 
interim  final  rules. 

After  reviewing  the  comments,  SBA 
published  a  revocation  of  that  portion  of 
tlie  interim  final  rule  that  involved 
composition  of  the  bodies  which 
perform  valuation  of  the  investments  of 
SBICs  and  SSBICs.  56  FR  13563,  April  3, 
1991.  SBA  hereby  publishes,  with  some 
modifications  based  upon  comments 
received,  the  final  rule  involving 
minimum  private  capital  which  reflects 
SBA's  final  position  on  that  issue  dealt 
with  by  the  interim  final  rule. 
DATit:  These  regulations  are  effective 
August  7, 1991.  However,  as  indicated  in 
the  body  of  the  regulations,  their 
effectiveness  is  delayed  with  respect  to 


applications  in-house  at  the  time  of  the 
publication  of  the  interim  final  rules  and 
licenses  granted  thereupon,  and  present 
Licensees.  Comments  on  these  rules  will 
be  accepted  and  reviewed  as  part  of 
SBA's  ongoing  evaluation  of  its 
regulatory  function. 

ADomESSCS:  Written  comments  should 
be  addressed  to  Bernard  Kulik, 
Associate  Administrator  for  Investment, 
Small  Business  Administi-ation,  409 
Third  Stieet.  SW..  Code  6140. 
Washington,  DC  20416. 

roM  PUftTHER  iNPomiA-noN  contact:. 

Joseph  L  Newell,  Director,  Office  of 
Investment,  telephone  (202)  205-6510. 

su^m^MCNTAiiY  iNfomsATiON:  On  lune 

29, 1990.  the  Small  Business 
Administration  announced  by  notice  a 
90  day  moratorium  on  the  approval  for 
new  hcenses  for  Small  Business 
Investment  Companies  (SBICs)  Hcensed 
pursuant  to  section  301(c),  5  U.S.C. 
681(c),  of  the  Small  Business  Investment 
Act  and  Specialized  Small  Business 
Investment  Companies  (SSBICs) 
licensed  pursuant  to  section  301(d)  of 
the  same  Act.  (55  FR  26803).  The  notice 
indicated  that  SBA  would  use  the 
moratorium  period  to  review  criteria 
under  which  SBIC  and  SSBIC  licenses 
are  issued  as  well  as  other  program 
regulations.  While  that  review  was  still 
ongoing,  SBA  determined  that  there  was 
an  immediate  need  to  implement  new 
regulatory  requirements  in  two  areas  in 
order  to  permit  uninterrupted  program 
operations  after  the  expiration  of  the 
moratorium  while  satisfying  SBA's  need 
to  reduce  its  fiscal  vuhierability.  These 
two  areas  involve  the  requirements  for 
minimum  private  capital  invested  in  a 
SBIC  or  SSBIC  by  its  owners  and  the 
composition  of  the  bodies  which 
perform  the  valuations  of  the 
invesbnents  of  SBICs  and  SSBICs.  The 
interim  final  rule  with  respect  to  the 
latter  area  of  concern  was  revoked  by 
publication  in  the  Federal  Register  of 
April  3. 1991. 

With  respect  to  the  former  area  of 
concern,  section  302  of  the  Small 
Business  Investment  Act  prescribes 
minimum  capital  requirements  for  SBICs 
and  SSBICs.  This  section  has  been 
implemented  by  regulations  found  at  13 
CFR  107.101(d)(l].  The  minimum  capital 
requirement  for  SBICs  and  SSBICs  prior 
to  publication  of  the  interim  finsi  rule 
was  $1,000,000.  SBA  was  not  satisfied 
that  this  requirement  was  sufficient  to 
support  its  provision  of  future  funding  to 
SBICs  and  SSBICs.  Thus,  the  interim 
final  rule  raised  the  minimum  capital 
requirement  by  amendment  to 
S  107.101(d)(1)  to  $3,000,000  for  SBICs 
and  $2,00a000  for  SSBICs.  This 
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requirement  applied  to  new  applicants 
of  either  type  immediately  upon 
publication  in  the  Federal  Register. 
However,  in  order  to  avoid  undue 
hardship,  all  applications  in-house  prior 
to  the  effective  date  of  the  interim  final 
regulation  were  to  be  judged  under  the 
minimum  capital  regulatory  requirement 
in  effect  prior  to  that  effective  date.  In 
addition  any  licensed  SBIC  or  SSBIC.  or 
applicant  which  had  been  licensed 
under  prior  regulatory  requirements  was 
permitted  to  retain  minimum  capital  in 
the  amount  required  by  regulations  in 
effect  prior  to  the  effective  date  of  the 
interim  final  rule.  However,  any  such 
SBIC  or  SSBIC  was  required  by  the 
terms  of  that  regulation  to  meet  the  new 
applicable  minimum  capital  requirement 
in  order  to  be  eligible  for  Leverage 
pursuant  to  SBA's  regulations.  In  other 
words,  Leverage  would  be  granted  to  an 
SBIC  or  SSBIC  beginning  one  year  after 
the  effective  date,  only  if  the  Licensee 
had  attained  the  minimum  capital 
requirement  by  the  time  the  Leverage 
was  requested. 

SBA  offered  the  public  ample 
opportunity  to  comment  on  the  interim 
final  regulations.  During  the  comment 
period.  SBA  received  over  330  comments 
on  the  minimum  capital  requirement 
proposal  Most  were  critical  of  the 
regulation.  The  major  objections  voiced 
by  the  comments  were: 

1.  The  effective  date  of  the  regulation 
permits  too  short  a  time  for  existent 
Licensees  to  raise  their  private  capital  to 
the  regulatory  requirement. 

2.  "Rollovers"  or  refinancings  of 
existent  SBA-guaranteed  obligations 
should  be  permitted  regardless  of 
compliance  with  the  new  private  capital 
requirements. 

3.  Imposition  of  the  new  private 
capital  requirement  on  existent 
Licensees  works  a  hardship  because  it 
amounts  to  a  retroactive  rule  change. 
This  is  unfair  and  inconsistent  with 
SBA's  past  practice  of  "grandfathering" 
existent  Licensees  at  prior  levels  when 
private  capital  requirements  have  been 
raised  in  the  past 

4.  The  new  requirement  is  prejudicial 
against  smaller  Licensees  without  an 
evidentiary  basis:  since  SBA  points  to 
no  evidence  which  would  indicate  that 
there  is  a  greater  risk  in  providing 
Leverage  to  a  Licensee  with  private 
capital  below  the  new  limits. 

5.  The  regulation  arbitrarily 
discriminates  against  SBICs  by  setting 
lower  requirements  for  SSBICs. 

6.  The  requirements  would  adversely 
affect  Licensees'  interest  in  providing 
small  financings. 

7.  The  requirement  is  inequitable  for 
Licensees  located  in  smaller  states 


where  sources  of  capital  needed  for 
comphance  are  not  readily  available. 

SBA  has  carefully  reviewed  these 
comments  and  decided  to  make  final  the 
interim  final  rule  with  some 
modifications  applicable  to  Licensees  in 
existence  on  October  2, 1990,  and  those 
whose  license  applications  were  in- 
house  on  that  date.  Its  primary  reason 
for  doing  so  remains  as  previously 
expressed;  it  is  not  satisfied  that 
previous  regulatory  levels  of 
capitalization  are  sufficient  to  support 
its  guarantee  of  future  funding  to  SBICs 
and  SSBICs.  However,  SBA  is 
persuaded  that  the  applicability  of  the 
regulation  should  not  result  in  severe 
economic  disruption  of  the  existent 
industry. 

The  modifications  to  the  interim  final 
rule  focus  upon  the  minimum  capital 
requirements  themselves,  the  timetable 
under  which  they  must  be  achieved  in 
order  for  a  Licensee  to  be  eligible  for 
Leverage  and  the  opportunity  for 
refinancing  or  "rollover"  of  existent 
Leverage.  With  respect  to  the  minimum 
private  capital  requirements,  SBA  has 
decided  to  relax  the  requirement  for 
SBICs  from  $3,000,000  to  $2,500,000,  and 
for  SSBICs  from  $2,000,000  to  $1,500,000. 

In  order  to  permit  an  orderly  schedule 
of  compliance  with  the  new  minimum 
private  capital  requirements  and  in 
order  to  permit  existent  Licensees 
adequate  time  to  raise  the  amounts  of 
capital  necessary  to  attain  compliance, 
SBA  has  made  two  modifications  to  the 
interim  final  rule.  First.  SBA  has  made 
the  minimum  capital  requirements  fully 
effective  after  December  31, 1905,  for 
Licensees  existent  on  October  2, 1990; 
and  those  whose  licenses  are  based  on 
applications  in-house  on  that  date. 
However,  in  order  to  be  eligible  for 
Leverage  in  each  year  between 
December  31, 1992,  and  December  31, 
1995  such  Licensees  «vill  have  to 
increase  their  private  capital  each  year 
by  25  percent  of  the  difference  between 
the  new  requirement  and  their  private 
capital  on  October  2. 199a  The  Brst  such 
increase  will  be  required  at  such  time 
after  December  31. 1992.  that  the 
Licensee  applies  for  leverage.  Thus,  to 
be  eligible  for  leverage  after  December 
31, 1992.  and  prior  to  December  31, 1993. 
each  such  Licensee  will  have  to  have 
increased  its  private  capital  by  25 
percent  of  the  difference  between  Hs 
private  capital  on  October  2, 1990.  and 
$2.5  million  for  SBICs;  $1.5  million  for 
SSBICs.  at  the  time  of  the  application  for 
leverage.  Additional  cumulative  25 
percent  increases  will  be  required  by 
December  31. 1993. 1904. 1995  in  order  to 
retain  Leverage  eligibility.  Hiereafter. 
full  compliance  with  the  minimum 
amounts  will  be  required  for  such 


Licensees  at  the  time  of  the  application 
for  leverage.  The  minimum  capital 
requirements  will  be  effective  upon 
publication  of  this  regulation  in  the 
Federal  Register  for  any  Licensee  whose 
application  was  not  in-house  on  October 
2.1990. 

In  addition.  SBA  has  provided  two 
limited  exceptions  to  the  applicability  of 
the  new  private  capital  requirements. 
First,  any  Licensee  existent  on  October 
2. 1990,  or  whose  application  for  a 
license  was  in-house  on  that  date,  may 
be  eligible  to  apply  for  Leverage 
regardless  of  these  new  minimum 
capital  requirements  if  it  can 
demonstrate  to  SBA's  satisfaction  that  it 
has  been  profitable  for  three  (3)  out  of 
its  last  four  fiscal  years  preceding  the 
date  of  its  application  for  Leverage  and. 
on  the  average,  has  been  profitable  for 
all  such  fiscal  years.  In  verifying  a 
Licensee's  profitability,  SBA  will  review 
the  Licensee's  Annual  Audited  Financial 
Statements  contained  in  its  Annual 
Report,  SBA  Form  468,  filed  with  SBA  in 
accord  with  applicable  regulations. 
Profitability  will  be  measured  in  terms 
of  Combined  Income  (Net  Investment 
Income  (Loss)  plus  Realized  Gain  (Loss) 
on  Sale  of  Securities). 

Second,  under  this  final  rule  Licensees 
existent  on  October  2, 1990  will  be 
permitted  one  "rollover"  of  each 
debenture  outstanding  on  October  2. 
1990  which  matures  on  or  before 
December  31, 1995,  for  a  term  of  not 
more  than  10  years,  and  one  rollover  of 
any  such  debenture  which  matures  after 
December  31, 1995,  for  a  term  of  three 
years,  regardless  of  its  private  capital. 

Compliance  With  Executive  Orders 
12291  and  12612,  and  the  Regulatory 
Flexibility  and  Paperwork  Reduction 
Acts 

Executive  Order  12261  and  the 
Regulatory  Flexibility  Act 

SBA  has  determined  that  these 
regulations,  taken  as  a  whole,  will 
constitute  a  major  rule  for  purposes  of 
Executive  Order  12291,  tjecause  they  are 
likely  to  have  an  annual  impact  on  the 
national  economy  of  $100  million  or 
more.  In  this  regard,  these  regulations 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Pursuant  to  E.0. 12291  and  5 
U.S.C.  603,  SBA  offers  the  following 
regulatory  flexibility  and  economic 
impact  analysis. 

1.  This  action,  taken  as  a  whole,  is 
designed  to  reduce  risks  of  losses  being 
sustained  by  Licensees  and  by  SBA  as 
investor  or  the  guarantor  of  certain  of 
their  indebtedness. 


Federal  Register 

2.  The  legal  basis  for  these  i 
is  section  30e(c)  of  the  Small  I 
Investment  Act,  5  U.S.C.  667(c 

3.  These  rules  apply  to  alt  3< 
currently  operating  Licensees, 
133  SSBICs. 

4.  The  potential  benefits  of 
regulations  have  been  set  fort 
respective  discussions  of  thes 
regulations  above,  under  Supi 
Information. 

5.  The  potential  costs  of  the 
regulations  cannot  be  quantifi 
estimated,  as  for  the  most  par 
prevent  transactions  from  bei 
consummated,  such  as  high-ri 
leveraging  of  Licensees  at  the 
of  SBA  as  guarantor. 

6.  There  are  no  Federal  rule 
duplicate,  overlap  or  conflict ' 
rules. 

7.  SBA  is  not  aware  of  regul 
alternatives  that  could  achiev 
objectives  at  lower  cost,  as  e) 
above  under  No.  5. 

Executive  Order  12612 

SBA  certifies  that  these  fini 
regulations  have  no  federalisi 
implications  warranting  the  p 
of  a  Federalism  Assessment  L 
accordance  with  E.0. 12612. 

Paperwork  Reduction  Act 

For  purposes  of  the  Paperw 
Reduction  Act.  44  U.S.C.,  ch. : 
hereby  certify  that  these  regui 
will  impose  no  new  recordke< 
requirements. 

These  final  regulations  repi 
result  of  an  exhaustive  analyt 
comments  received  on  the  int 
rules.  Thus,  while  they  differ 
interim  final  rule  in  some  resf 
takes  the  position  that  furthei 
comment  is  not  required.  The 
regulations  respond  to  an  imn 
need  to  ensure  that  the  dispoi 
Government  funds  is  adequat 
protected,  and  SBA's  interest 
unnecessarily  disrupting  indu 
operation.  Therefore,  these  fii 
regulations  are  effective  upon 
publication.  However,  SBA  is 
public  comments  on  them  anc 
consider  those  comments  in  t! 
development  of  future  final  n 
matter. 

List  of  Subiects  b  13  CFR  Pai 

Investment  companies,  Loa 
programs/business.  Small  bu 

PART  107-8MALL  BUSINEJ 
INVESTMENT  COMPANIES 

For  the  reasons  set  forth  ab 
107  of  Utle  13,  Code  of  Federa 
Regulations,  is  amended  as  fc 
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Licensees  at  the  time  of  the  application 
for  leverage.  The  minimum  capital 
requirements  will  be  effective  upon 
publication  of  this  regulation  in  the 
Federal  Register  for  any  Licensee  whose 
application  was  not  in-house  on  October 
2.1990. 

In  addition.  SBA  has  provided  two 
limited  exceptions  to  the  applicability  of 
the  new  private  capital  requirements. 
First,  any  Licensee  existent  on  October 
2, 1990,  or  whose  application  for  a 
license  was  in-house  on  that  date,  may 
be  eligible  to  apply  for  Leverage 
regardless  of  these  new  minimum 
capital  requirements  if  it  can 
demonstrate  to  SBA's  satisfaction  that  it 
has  been  profitable  for  three  (3)  out  of 
its  last  four  fiscal  years  preceding  the 
date  of  its  application  for  Leverage  and. 
on  the  average,  has  been  profitable  for 
all  such  fiscal  years.  In  verifying  a 
Licensee's  profitability,  SBA  will  review 
the  Licensee's  Annual  Audited  Financial 
Statements  contained  in  its  Annual 
Report,  SBA  Form  468,  filed  with  SBA  in 
accord  with  applicable  regulations. 
Profitability  will  be  measured  in  terms 
of  Combined  Income  (Net  Investment 
Income  (Loss)  plus  Realized  Gain  (Loss) 
on  Sale  of  Securities). 

Second,  under  this  final  rule  Licensees 
existent  on  October  2. 1990  will  be 
permitted  one  "rollover"  of  each 
debenture  outstanding  on  October  2. 
1990  which  matures  on  or  before 
December  31. 1995.  for  a  term  of  not 
more  than  10  years,  and  one  rollover  of 
any  such  debenture  which  matures  after 
December  31, 1995.  for  a  term  of  three 
years,  regardless  of  its  private  capital. 

Compliance  With  Exacutive  Orders 
12291  and  12812,  and  die  Regulatory 
Flexibility  and  Paperwork  Redaction 
Acts 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

SBA  has  determined  that  these 
regulations,  taken  as  a  whole,  will 
constitute  a  major  rule  for  purposes  of 
Executive  Order  12291,  because  they  are 
likely  to  have  an  annual  impact  on  the 
national  economy  of  $100  million  or 
more.  In  this  regard,  these  regulations 
may  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Pursuant  to  E.0. 12291  and  5 
U.S.C.  603,  SBA  o^ers  the  following 
regulatory  flexibility  and  economic 
impact  analysis. 

1.  This  action,  taken  as  a  whole,  is 
designed  to  reduce  risks  of  losses  being 
sustained  by  Licensees  and  by  SBA  as 
investor  or  the  guarantor  of  certain  of 
their  indebtedness. 


2.  The  legal  basis  for  these  regulations 
is  section  30e(c)  of  the  Small  Business 
Investment  Act.  5  U.S.C.  687(c). 

3.  These  rules  apply  to  all  367 
currently  operating  Licensees,  including 
133  SSBICs. 

4.  The  potential  benefits  of  these 
regulations  have  been  set  forth  in  the 
respective  discussions  of  these 
regulations  above,  under  Supplementary 
Information. 

5.  The  potential  costs  of  these 
regulations  cannot  be  quantified  or  even 
estimated,  as  for  the  most  part  they 
prevent  transactions  from  being 
consummated,  such  as  high-risk 
leveraging  of  Licensees  at  the  expense 
of  SBA  as  guarantor. 

6.  There  are  no  Federal  rules  which 
duplicate,  overlap  or  conflict  with  these 
rules. 

7.  SBA  is  not  aware  of  regulatory 
alternatives  that  could  achieve  the  same 
objectives  at  lower  cost,  as  explained 
above  under  No.  5. 

Executive  Order  12612 

SBA  certifies  that  these  final 
regulations  have  no  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.0. 12612. 

Paperwork  Reduction  Act 

For  puiposes  of  the  Paperwork 
Reduction  Act.  44  U.S.C..  ch.  35,  we 
hereby  certify  that  these  regulations, 
will  impose  no  new  recordkeeping 
requirements. 

These  final  regulations  represent  the 
result  of  an  exhaustive  analysis  of  the 
comments  received  on  the  interim  final 
rules.  Thus,  while  they  differ  from  the 
interim  final  rule  in  some  respects,  SBA 
takes  the  position  that  further  notice  and 
comment  is  not  required.  These 
regulations  respond  to  an  immediate 
need  to  ensure  that  the  disposition  of 
Covemment  funds  is  adequately 
protected,  and  SBA's  interest  is  not 
unnecessarily  disrupting  industry 
operation.  Therefore,  these  final 
regulations  are  effective  upon 
publication.  However,  SBA  is  soliciting 
public  comments  on  them  and  will 
consider  those  comments  in  the 
development  of  future  final  rules  on  the 
matter. 

List  of  Subfecls  b  13  CFR  Part  107 

Investment  companies,  Loan 
programs/business.  Small  businesses. 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

For  the  reasons  set  forth  above,  part 
107  of  Utie  13,  Code  of  Federal 
Regulations,  is  amended  as  follows: 


1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Aulfaorlty:  Title  III  of  the  Small  Butinett 
Investment  Act.  15  U.S.C.  681  et  teq.,  ai 
amended.  Public  Law  100-690  and  Public  Law 
101-182. 15  U.S.C.  687(c);  15  U.S.C.  683.  as 
amended  by  Public  Law  101-182;  15  U.S.C. 
887(d);  15  U5,C.  M7g:  l5  U.aC  687b;  15 
U.S.C.  e67m.  as  amended  by  Public  Law  100- 
590. 

2.  Section  107.101  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

9 107.101    Operational  requlrementa. 

(d)  Minimum  Capital.  Each  section 
301(c]  Licensee  and  section  301(d) 
Licensee  shall  have: 

(1)  In  the  case  of  a  section  301(c) 
Licensee.  Private  Capital  of  at  least 
$2,500,000;  Provided  however.  That  the 
$2,500,000  requirement  shall  not  apply 
with  respect  to  any  Licensee  licensed 
before  October  2. 1990,  nor  with  respect 
to  any  license  application  on  file  with 
SBA  before  October  2, 1990,  nor  with 
respect  to  any  license  granted  on  the 
basis  of  such  application.  Any  such 
Licensee  or  license  applicant  is 
permitted  to  have  such  Private  Capital 
as  is  required  by  regulation  in  effect 
prior  to  October  2. 1990. 

(2)  In  order  to  be  eligible  for  Leverage 
under  these  regulations  after  December 
3, 1992,  any  section  301(c)  Licensee 
licensed  before  October  2. 1990,  or 
whose  license  application  was  on  file 
with  SBA  before  October  2, 1990.  will  be 
required  to  have  increased  its  private 
capital  at  the  time  of  the  application  for 
leverage  after  December  31, 1992,  by  25 
percent  of  the  difference  between  its 
Private  Capital  on  October  2, 1990  and 
$2,500,000  (the  difference);  and  at  the 
time  of  the  application  for  leverage  after 
December  31, 1993  by  50  percent  of  the 
difference:  and  at  the  time  of  the 
application  for  leverage  after  December 
31, 1994  by  75  percent  of  the  difference: 
and  at  the  time  of  the  appUcation  for 
leverage  after  December  31, 1995  and 
thereafter  by  100  percent  of  the 
difference:  Provided  however;  That  any 
such  seclion  301(c)  Licensee  is  eligible 
to  apply  for  Leverage  if  it  can 
demonstrate  to  SBA's  satisfaction  that  it 
has  been  profitable  for  three  out  of  its 
last  four  fiscal  years  preceding  the  date 
of  application  for  Leverage  and,  on  the 
average  has  been  profitable  for  all  such 
fiscal  years.  In  verifying  a  Licensee's 
profitability,  SBA  will  review  the 
Licensee's  Annual  Audited  Financial 
Statements  contained  in  its  Annual 
Report  SBA  Form  46&  filed  in  accord 
with  applicable  regulations.  Profitability 
will  be  measured  in  terms  of  combined 
Income  (Net  Investment  Income  (Loss) 


plus  Realized  Gain  (Loss)  on  Sale  of 
Securities):  Provided  further,  however. 
That  any  such  section  301(c)  Licensee  it 
eligible  to  apply  for  Leverage  needed  to 
refinance  any  debenture  outstanding  on 
October  2, 1990,  as  follows; 

(i)  Any  such  debenture  which  matures 
on  or  before  December  31, 1995  may  be 
refinanced,  one  time  only,  for  a  term  of 
not  more  than  ten  years,  and 

(ii)  Any  such  debenture  which 
matures  after  December  31, 1995.  may  be 
refinanced,  one  time  only,  for  a  term  of 
three  years. 

(3)  In  the  case  of  a  section  301  (d) 
Licensee,  Private  Capital  of  at  least 
$1,500,000:  Provided  however.  That  the 
$1,500,000  requirement  shall  not  apply 
with  respect  to  any  Licensee  licensed 
before  October  2. 1990,  nor  with  respect 
to  any  license  application  on  file  with 
SBA  before  October  2, 1980,  nor  widi 
respect  to  any  license  granted  on  the 
basis  of  such  application.  Any  such 
Licensee  or  license  applicant  is 
permitted  to  have  such  Private  Capital 
as  is  required  by  regulation  In  effect 
prior  to  October  2, 1990. 

(4)  In  order  to  be  eligible  for  Leverage 
under  these  regulations  after  December 
31, 1992.  any  section  301(d)  Licensee 
licensed  before  October  2, 1990,  or 
whose  license  application  was  on  file 
with  SBA  before  October  2, 1990,  will  be 
required  to  have  increased  its  private 
capital  at  the  time  of  the  application  for 
leverage  after  December  31, 1992.  by  25 
percent  of  the  difference  between  its 
Private  Capital  on  October  2, 1900  and 
$1,500,000  (the  difference):  and  at  the 
time  of  application  for  leverage  after 
December  31,  1993  by  SO  percent  of  the 
difference;  and  at  the  time  of  the 
application  for  leverage  after  December 
3, 1994  by  75  percent  of  the  differencr. 
and  at  the  time  of  the  application  for 
leverage  after  December  31.  1995  and 
thereafter  by  100  percent  of  the 
difference:  Provided  however:  That  any 
such  section  301(d)  Licensee  is  eligible 
to  apply  for  Leverage  if  it  can 
demonstrate  to  SBA's  satisfaction  that  it 
has  been  profitable  for  three  out  of  its 
last  four  fiscal  years  preceding  the  date 
of  application  for  Leverage  and,  on  the 
average  has  been  profitable  for  all  such 
fiscal  years.  In  verifying  Licensee's 
profitability.  SBA  will  review  the 
Licensee's  Annual  Audited  Financial 
Statements  contained  in  its  Annual 
Report  SBA  Form  468.  filed  in  accord 
with  applicable  regulations.  Profitability 
will  be  measured  in  terms  of  combined 
Income  (Net  Investment  income  (Loss) 
plus  Realized  Gain  (Loss)  on  Sale  of 
Securities);  Provided  further,  however. 
That  any  such  taction  SOl(d)  Licenaee  is 
eligible  to  apply  for  I^evera^e  needed  tu 
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refinance  any  debenture  outstanding  on 
October  2, 1990,  as  follows: 

(i)  Any  such  debenture  which  matures 
on  or  before  December  31. 1995  may  be 
reflnanced.  one  time  only,  for  a  term  of 
not  more  than  ten  years,  and 

(ii)  Any  such  debenture  which 
matures  after  December  31, 1995,  may  be 
refinanced,  one  time  only,  for  a  term  of 
three  years. 

Dated:  July  1, 1991. 
Patrida  Saiki. 

Administrator. 

[FR  Doc  91-18691  Filed  8-6-91;  8:45  am] 

WUJNa  CODE  tO2S-01-<l 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  9(V-NM-174-AD;  Anwndmtnt 
39-7095;  AD  91-16-05J 

Airworthiness  Directives;  Airbus 
Industrie  Model  A310-200  and  A310- 
300  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Industrie  Model 
A31&-200  and  A310-3O0  series  airplanes, 
which  requires  repetitive  visual 
inspections  and  electrical  continuity 
tests  to  detect  broken  or  missing  vespel 
bushes  in  the  flap  universal  joint 
assemblies,  and  replacement  of 
universal  joint  bushes,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
abnormal  angular  backlash  found  in 
some  flap  drive  shaft-universal  joint 
assemblies,  due  to  loose,  broken,  or 
missing  vespel  bushes  installed  in  the 
universal  joint  forkends.  This  condition, 
if  not  corrected,  could  result  in  flap 
failure  and  subsequent  partial  loss  of  lift 
in  one  wing  with  associated  degradation 
of  controllability  of  the  airplane. 
DATES:  Effective  September  11. 1991. 
The  incorporation  by  reference  of 
certain  publications  Hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
11.1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat.  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington;  or  at  the  Office  of 


the  Federal  Register.  1100  L  Street  NW.. 
room  8401,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Greg  Holt,  Standardization  Branch, 
ANM-113;  telephone  (206)  227-2140. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to  all 
Airbus  Industrie  Model  A310-200  and 
A310-300  series  airplanes,  which 
requires  repetitive  visual  inspections 
and  electrical  continuity  tests  to  detect 
broken  or  missing  vespel  bushes  in  the 
flap  system  universal  joint  assemblies, 
and  replacement  of  the  universal  joint 
bushes,  if  necessary,  was  published  in 
the  Federal  Register  on  April  26, 1991 
(56  FR  19326). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
malcing  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  22  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $6,050. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  28. 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  rules 


docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

939.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-16-05.  Airbus  Industrie:  Amendment  39- 
7095.  Docket  No.  gO-NM-174-AD. 

Applicability:  Model  A31 0-200  and  A310- 
300  series  airplanes,  certincated  in  any 
category. 

Compliance;  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  rupture  of  the  flap  universal 
joints,  subsequent  partial  loss  of  lift  In  one 
wing,  and  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  5,500 
landings,  or  within  350  hours  time-in-service 
after  the  effective  date  of  tiiis  AD,  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  3.600  landings,  perform  a  visual 
inspection  and  electrical  continuity  tests  of 
the  flap  system  universal  joint  assemblies^  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A310-27-2054,  Revision  2,  dated 
November  9, 1990. 

Note:  The  Airbus  service  bulletin 
references  Lucas/Liebherr  Service  Bulletin 
No.  S51A-27-613,  dated  March  1989,  for 
additional  instructions. 

B.  If  any  universal  joint  bushes  are  missing 
or  broken,  prior  to  further  flight,  replace  the 
bushes  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A31O-27-2054,  Revision  2, 
dated  Novemt>er  9, 199a  After  replacement, 
repeat  the  inspections  required  by  paragraph 
A.  of  this  AD  at  intervals  not  to  exceed  3.500 
landings. 

C.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  osed  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
TransTort  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
tlut>ugh  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 


Federal  Register 

D.  Special  Qlghl  permits  may  l>e 
accordance  with  FAR  21.197  and  2 
operate  airplanes  to  a  base  in  ordc 
comply  with  the  requirements  of  tl 

The  inspection,  testing,  and  repl 
requirements  shall  be  done  in  accc 
with  Airbus  Industrie  Service  Bull( 
27-2054.  Revision  2,  dated  Noveml 
which  includes  the  following  list  o 
pages: 


This  incorporation  by  reference 
approved  by  the  Director  of  the  Fe 
Register  in  accordance  with  5  U.S. 
and  1  CFR  part  51.  Copies  may  be 
from  Airbus  Industrie,  Airbus  Sup| 
Division.  Avenue  Didier  Daurat,  31 
Blagnac.  Pranoe.  Copies  may  be  in 
the  FAA.  Transport  Airplane  Dire< 
Renton.  Washington:  or  at  the  Offi 
Federal  Register.  1100  L  Street  NW 
8401,  Washington,  DC. 

This  amendment  (39-7095.  AD  9 
becomes  effective  September  11, 1 

Issued  in  Renton,  Washington,  o 
1991. 

Darrell  M.  Pedetson. 

Acting  Manager,  Transport  Aiqila, 
Directorate,  Aircraft  Certification 
(FR  Doc.  91-18670  Piled  8-6-91:  8:4 

BILUNO  CODE  SSIO-IS-M 


14  CFR  Part  39 

[Docket  No.  91-NW-90-AD;  Amei 
7093;  AD  91-16-03] 

Airworthiness  Directives;  Aid 
Industrie  Model  A300,  A310,  t 
600  Series  Airplanes  Equlppe 
Escape  Slides 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  ad 
new  airworthiness  directive  (/ 
applicable  to  all  Airbus  Indust 
A300.  A310,  and  A300-600  seri 
airplanes  equipped  with  escap 
which  requires  a  one-time  visu 
inspection  of  the  escape  slide  j 
for  correct  installation,  and  rej 
necessary.  This  amendment  is 
by  a  recent  report  of  an  incom 
installed  escape  slide  girt  bar. 
condition,  if  not  corrected,  cou 
in  passengers  tripping  over  the 
bar  and  being  delayed  during  < 
emergency  evacuation. 
DATES:  Effective  September  11 
The  incorporation  by  referer 
certain  publications  listed  in  ti 
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docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  10e(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

939.13    [AiTMndad] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-1&-0S.  Airbus  Industrie:  Amendment  39- 
7095.  Docket  No.  90-NM-174-AD. 

Applicability:  Model  A310-200  and  ASIO- 
300  series  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  rupture  of  the  flap  universal 
joints,  subsequent  partial  loss  of  lift  in  one 
wing,  and  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  5,500 
landings,  or  within  350  hours  time-in-service 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  3,600  landings,  perform  a  visual 
inspection  and  electrical  continuity  tests  of 
the  flap  system  universal  joint  assemblieSi  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A310-27-2054,  Revision  2,  dated 
November  9, 1990. 

Note:  The  Airbus  service  bulletin 
references  Lucas/Liebherr  Service  Bulletin 
No.  551A-27-613,  dated  March  1989,  for 
additional  instructions. 

B.  If  any  universal  joint  bushes  are  missing 
or  broken,  prior  to  further  flight,  replace  the 
bushes  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A310-27-2054,  Revision  2, 
dated  Noveml)er  9, 1990.  After  replacement, 
repeat  the  inspections  required  by  paragraph 
A.  of  this  AD  at  Intervals  not  to  exceed  3.500 
landings. 

C.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
l>e  osed  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transrwrt  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 


D.  Special  Qlght  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

The  Inspection,  testing,  and  replacement 
requirements  shall  be  done  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A310- 
27-2054.  Revision  2.  dated  November  9, 1990. 
which  includes  the  following  list  of  effecUve 
pages: 


PageNa 

RevlMon 
level 

Date 

SunHnanr  1-2... 
1-2 

2 

2 

Nov.  9.  1990. 
Nov.  9,  1990. 

3-4 

OrtgM 

July  13,  1969. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700 
Blagnac.  Franoe.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate, 
Renton.  Washington:  or  at  the  Office  of  the 
Federal  Register.  1100  L  SU«et  NW„  Room 
8401,  Washington,  DC. 

This  amendment  (39-7095,  AD  91-15-05) 
becomes  effective  Sieptember  11, 1991. 

Issued  in  Renton.  Washington,  on  July  22. 
1991. 

Darrell  M.  Pedersoo, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  ei-iaero  Piled  e-ft-fll:  8:45  am] 

BILUNQ  CODE  4eiO-1»-M 


14  CFR  Part  39 

[Docket  No.  91-NM-90-AD:  AmendnMOt  39- 
7093;  AD  91-16-03] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300,  A3 10,  and  A300- 
600  Series  Airplanes  Equipped  With 
Escape  Slides 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Industrie  Model 
A300.  A310,  and  A30a-e00  series 
airplanes  equipped  with  escape  slides, 
which  requires  a  one-time  visual 
inspection  of  the  escape  slide  girt  bars 
for  correct  installation,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  a  recent  report  of  an  incorrecUy 
installed  escape  slide  girt  bar.  This 
condition,  if  not  corrected,  could  result 
in  passengers  tripping  over  the  raised 
bar  and  being  delayed  during  an 
emergency  evacuation. 
DATES:  Effective  September  11, 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
11, 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie.  Airbus  Support 
Division,  Avenue  Didier  Daurat.  31700 
Blagnac,  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW., 
room  8401.  Washingtoa  DC. 

rOR  FURTHER  mK>RMATION  CONTACT 

Mr.  Greg  Holt,  Standardization  Branch, 
ANM-113:  telephone  (206)  227-2140. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
SUPPUrMCNTARY  INfORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to  all 
Airbus  Industrie  Model  A300,  A310,  and 
A300-600  series  airplanes  equipped  v\rith 
escape  slides,  which  requires  a  one-time 
visual  inspection  of  the  escape  slide  girt 
bars  for  correct  Installation,  and  repair, 
if  necessary,  was  published  in  the 
Federal  Register  on  May  1. 1991  (56  FR 
19960). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

All  commenters  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  113  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1 
manhour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $8,215. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  ejects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 


12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  28, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  rules  docket  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportatioa  Aircraft  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  use.  10e(g)  (Revised  Pub.  L.  97-449. 
(anuary  12. 1963):  and  14  CFR  11.89. 

S  39.13    lAnwnded] 

2.  Section  39.13  Is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-16-03.  Airbus  Industrie:  Amendment  39- 
7093.  Docket  No.  91-NM-90-AD. 

Applicability:  Model  A300,  A310.  and 
A300-600  series  airplanes  equipped  with 
escape  slides,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  delayed  passenger  evacuation 
during  an  emergency,  accomplish  the 
following: 

A.  Within  30  days  after  the  effective  date 
of  this  AD,  or  prior  to  the  accumulation  of  300 
hours  time-in-eervice  after  the  effective  date 
of  this  AD.  whichever  occurs  first  perform  a 
close  visual  inspection  of  the  escape  slide  girt 
bars  for  correct  ixistaliation.  in  accordance 
with  paragraph  4  of  Airbus  Industrie  All 
Operators  Telex  (AOT)  25-01,  dated  July  30. 
1990.  If  the  girt  bars  are  incorrectly  installed, 
prior  to  further  flight,  repair  in  accordance 
with  the  AOT. 

B.  An  alternative  method  of  compliance  ur 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  t>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  It  to  the  Manager.  Standardization 
Branch.  ANM-113. 

C.  Special  flight  permits  may  t>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
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operate  aiq)lane8  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

D.  The  inspection  and  repair  requirements 
shall  be  done  in  accordance  with  Airbus 
Industrie  All  Operators  Telex  (AOT)  25-01, 
dated  July  30, 1990.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51. 

Copies  may  be  obtained  from  Airbus 
Industrie,  Airbus  Support  Division,  Avenue 
Didier  Daurat,  31700  Blagnac,  France.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  Renton,  Washington;  or 
at  the  Office  of  the  Federal  Register,  1100  L 
Street  NW.,  Room  8401.  Washington,  DC. 

This  amendment  (39-7093,  AD  91-1M)3) 
becomes  effective  siieptember  11, 1991. 

Issued  in  Renton,  Washington,  on  July  19. 
1991. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-18669  Filed  a-6-91;  8:45  am] 
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14  CFR  Part  39 

(Docket  No.  91-NM-59-AD;  Amendment  3»- 
7092;  AD  91-16-02] 

Airworttilness  Directives;  Airbus 
Industrie  Model  A320  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A320  series  airplanes,  which 
requires  repetitive  functional  checks  of 
the  low  pressure  fuel  fire  shut-off  valve 
actuator  and  replacement  of  the 
actuator,  if  necessary.  This  amendment 
is  prompted  by  reports  that  the  low 
pressure  fuel  fire  shut-off  valve  did  not 
close  completely  on  command  due  to  the 
microswitches  moving  from  their  set 
position.  This  condition,  if  not  corrected, 
could  result  in  failure  to  shut  off  the  ftiel 
supply  in  the  event  of  an  engine  fire. 
DATES:  Effective  September  11. 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
11. 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat.  31700 
Blagnac.  France.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Moimtain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW., 
room  8401.  Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Greg  Holt,  Standardization  Branch, 
ANM-113;  telephone  (206)  227-2140. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  Airbus  Industrie  Model  A320 
series  airplanes,  which  requires 
repetitive  functional  checks  of  the  low 
pressure  fuel  fire  shut-off  valve  actuator 
and  replacement  of  the  actuator,  if 
necessary,  was  published  in  the  Federal 
Register  on  April  23, 1991  (56  FR  18545). 

Interested  persons  have  been  afforded 
an  opportxmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supported  the  rule. 

A  second  commenter  suggested  that 
paragraph  B.  of  the  proposal  be  clarified 
by  identifying  the  appropriate 
replacement  parts  by  part  number.  The 
FAA  concurs  and  has  revised  the  final 
rule  accordingly.  Additionally,  for 
clarity's  sake,  the  FAA  has  revised  all 
references  to  the  subject  actuator  to 
specify  that  it  is  the  "low  pressure  fuel 
fire  shut-off  valve  actuator." 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  changes  previously  described.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator,  nor  increase  the 
scope  of  the  AD. 

It  is  estimated  that  20  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  5 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $55  per  manhour. 
Based  on  these  figures,  the  total  cost 
i.npact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $5,500. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 


12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034),  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  rules  docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-16-02.  Airbus  Industrie:  Amendment  39- 
7092.  Docket  No.  91-NM-59-AD. 

Applicability:  Model  A320  scries  airplanes, 
on  which  Modification  22039  has  not  been 
accomplished,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  ensure  complete  closure  of  the  low 
pressure  fuel  Are  shut-off  valve,  accomplish 
the  following: 

A.  Within  350  hours  time-in-service  after 
the  eH'ective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  350  hours  time-in- 
scrvice,  perform  a  functional  check  of  the  low 
pressure  fuel  fire  shut-off  valve  actuator,  in 
accordance  with  Airbus  Industrie  All 
Operators  Telex  (ACT)  28-01,  dated  October 
8,1990. 

B.  If  any  valve  fails  or  indicates  failure  to 
open  or  close  correctly,  prior  to  further  flight, 
replace  the  low  pressure  fuel  fire  shut-off 
valve  actuator  with  either  P/N  HTE 190001 
(PRE  Airbus  Industrie  Service  Bulletin  A320- 
28-1028),  or  P/N  HTE  190001-1  (POST  Airbus 
Industrie  Service  Bulletin  A320-28-1028),  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-28-1028,  Revision  1,  dated 
November  23, 199a  Following  actuator 
replacement,  perform  a  functional  test  in 
accordance  with  AOT  28-01,  dated  October 
8, 1990.  Accomplishment  of  Modification 
22039  (Service  Bulletin  A320-28-1028) 
constitutes  terminating  action  for  the 
repetitive  functional  checks  required  by 
paragraph  A.  of  this  AD. 


C.  An  alternative  method  of  cot 
adjustment  of  the  compliance  timi 
provides  an  acceptable  level  of  sc 
be  used  when  approved  by  the  M 
Standardization  Branch,  ANM-11 
Transport  Airplane  Directorate. 

Note:  The  request  should  l>e  for 
through  an  FAA  Principal  Mainte 
Inspector,  who  may  concur  or  cor 
then  send  it  to  the  Manager.  Stam 
Branch,  ANM-113. 

D.  Special  flight  permits  may  b< 
accordance  with  FAR  21.197  and 
operate  airplanes  to  a  base  tn  ord 
comply  with  the  requirements  of  i 

E.  The  repetitive  functional  che 
requirements  shall  be  done  in  ace 
with  Airbus  Industrie  All  Operate 
(AOT)  28-01,  dated  October  a  19 
replacement  requirements  shall  b 
accordance  with  Airbus  Industrie 
Bulletin  A320-28-102a  Revision  1 
November  23, 1990.  This  incorpor 
reference  was  approved  by  the  D 
the  Federal  Register  in  accordanc 
U.S.C.  552(a)  and  1  CFR  part  51.  ( 
be  obtained  from  Airbus  Industrii 
Support  Division.  Avenue  Didier 
31700  Blagnac,  France.  Copies  mt 
inspected  at  the  FAA,  Transport , 
Directorate,  Renton,  Washington; 
Office  of  the  Federal  Register,  IK 
NW.,  room  8401,  Washington,  DC 

This  amendment  becomes  e^ec 
September  11, 1991. 

Issued  in  Renton,  Washington, 
1991. 

David  G.  Hmiel. 

Acting  Manager,  Transport  Airph 
Directorate,  Aircraft  Certificatioi 
(FR  Doc  01-18868  Filed  6-6-01:  8 
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14  CFR  Part  39 

[Docket  No.  B1-NM-79-AD;  km 
7097;  AO  91-16-07] 

Airworthiness  Directives;  Br 
Aerospace  Model  ATP  Serie 
Airplanes  Equipped  Witti  Sir 
Industries  Altimeter  Repeat) 
Part  No.  1205AM 1 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  The  amendment  a( 
new  airworthiness  directive  ( 
applicable  to  certain  British  > 
Model  ATP  series  airplanes, ' 
requires  modification  of  the  £ 
Industries  Altimeter  Repeatei 
This  amendment  is  prompted 
of  jamming  of  the  baro  set  kn 
pilot's  inability  to  adjust  the  1 
setting.  This  condition,  if  not 
could  result  in  the  pilot  not  n 
accurate  altitude  data  that  is 
for  safe  operation  of  the  airpl 
dates:  Effective  September  1 
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12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034),  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  rules  docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-16-02.  Airbus  Industrie:  Amendment  39- 
7092.  Docket  No.  91-NM-59-AD. 

Applicability:  Model  A320  scries  airplanes, 
on  which  Modirication  22039  has  not  been 
accomplished,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  ensure  complete  closure  of  the  low 
pressure  fuel  Are  shut-off  valve,  accomplish 
the  following: 

A.  Within  350  hours  time-in-service  after 
the  effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  350  hours  time-in- 
service,  perform  a  functional  check  of  the  low 
pressure  fuel  fire  shut-off  valve  actuator,  in 
accordance  with  Airbus  Industrie  All 
Operators  Telex  (AOT)  28-01,  dated  October 
8.1990. 

B.  If  any  valve  fails  or  indicates  failure  to 
open  or  close  correctly,  prior  to  further  flight, 
replace  the  low  pressure  fuel  fire  shut-off 
valve  actuator  with  either  P/N  HTE 190001 
(PRE  Airbus  Industrie  Service  Bulletin  A320- 
28-1028),  or  P/N  HTE  190001-1  (POST  Airbus 
Industrie  Service  Bulletin  A32(>-28-1028),  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-2a-1028,  Revision  1,  dated 
November  23, 199a  Following  actuator 
replacement,  perform  a  functional  test  in 
accordance  with  AOT  28-01.  dated  October 
8, 1990.  Accomplishment  of  ModiHcation 
22039  (Service  Bulletin  A320-28-1028) 
constitutes  terminating  action  for  the 
repetitive  functional  checks  required  by 
paragraph  A.  of  this  AD. 


C.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  l>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

D.  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

E.  The  repetitive  functional  check 
requirements  shall  be  done  in  accordance 
with  Airbus  Industrie  All  Operators  Telex 
(AOT)  28-01,  dated  October  a  1990.  The 
replacement  requirements  shall  be  done  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-28-102a  Revision  1,  dated 
November  23, 1990.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Blagnac,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  Renton,  Washington:  or  at  the 
OfTice  of  the  Federal  Register,  1100  L  Street 
NW.,  room  8401,  Washington.  DC. 

This  amendment  l>ecome8  elective 
Septemtter  11, 1991. 

Issued  in  Renton,  Washington,  on  July  19, 
1991. 

David  G.  HmieL 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  91-18668  Filed  8-6-91:  8:45  am) 
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14  CFR  Part  39 

[Docket  Na  91-NM-79-AD;  Amendment  3»- 
7097;  AD  91-16-07] 

Alrworttilness  Directives;  Britisti 
Aerospace  Model  ATP  Series 
Airplanes  Equipped  Witti  Smiths 
Industries  Altimeter  Repeater  Unit, 
Part  No.  1205AM 1 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Fipal  rule. 

summary:  The  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  ATP  series  airplanes,  which 
requires  modification  of  the  Smiths 
Industries  Altimeter  Repeater  Units. 
This  amendment  is  prompted  by  reports 
of  jamming  of  the  bare  set  knob  and  the 
pilot's  inability  to  adjust  the  baro 
setting.  This  condition,  if  not  corrected, 
could  result  in  the  pilot  not  receiving 
accurate  altitude  data  that  is  necessary 
for  safe  operation  of  the  airplane. 
dates:  Effective  September  11. 1991. 


The  incorporation  by  reference  of 
certain  pubUcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
11, 1991. 

addresses:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington.  DC 
20041.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW., 
room  6401,  Washington.  DC 

FOR  further  INFORMAHON  CONTACT 

Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
British  Aerospace  Model  ATP  series 
airplanes,  which  requires  modification 
of  the  Smiths  Industries  Altimeter 
Repeater  Units,  was  published  in  the 
Federal  Register  on  May  1, 1991  (56  FR 
19961). 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
single  comment  received 

The  commenter  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  6  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  manhoiu* 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  The 
modification  parts  will  be  supplied  by 
Smiths  Industries  at  no  cost  to  the 
operators.  Based  on  these  figtues,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $330. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  su^icient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 


For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  Impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  rules  docket  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  the  Federal     • 
Aviation  Regulations  as  follows: 

PART  3»-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 


S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-16-07.  British  Amoapace:  Amendment  3)^ 
7097.  Docket  No.  91-NM-79-AD. 

Applicability:  Model  ATP  series  airplanes, 
equipped  with  Smiths  Industries  Altimeter 
Repeater  Units,  Part  Number  120SAM1, 
certificated  in  any  category. 

Compliance:  Required  within  120  days  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  ensure  the  pilot  receives  accurate 
altitude  data,  accomplish  the  following: 

A.  Install  a  hardened  knobshaft  Part 
Number  AMlOSSa  in  place  of  Part  Number 
AMI  0454,  and  remount  the  microswitch 
(Smiths  Industries  Modification  No.  02).  in 
accordance  with  British  Aerospace  Service 
Bulletin  ATP-34-*a  dated  October  2a  199a 

NotK  The  British  Aerospace  service 
bulletin  references  Smiths  Industries  Service 
Bulletin  1205AM-34-75e  for  additional 
instructions. 

B.  An  altemaUve  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 


37466       Federal  Register  /  Vol.  56.  No.  152  /  Wednesday.  August  7,  1991  /  Rules  and  Regulations 


Federal  Registe 


then  send  it  to  the  Manager,  Standardization 
Branch,  ANM-111 

C.  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

D.  The  modification  requirement  shall  be 
done  in  accordance  with  British  Aerospace 
Service  Bulletin  ATP-3*-ia  dated  October 
20, 199a  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U3.C  552|a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington.  DC  20041. 

Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  Renton. 
Washington;  or  at  the  OfTice  of  the  Federal 
Register.  1100  L  Street  NW..  room  8401. 
Washington.  DC 

This  amendment  (39-7097.  AD  91-16-07) 
becomes  effective  September  11, 1991. 

Issued  in  Renton.  Washingtoa  on  July  22. 
1991. 

David  G.  Hmiel, 

Acdng  Manager,  Transport  Aiiplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-18671  Filed  8-6-91;  8:45  am] 
mujma  cooe  4sio-i>« 


14  CFR  Part  39 

[Docket  No.  91-NM-83-AD;  Amendment  39- 
7096;  AD  S1-16-06) 

Airworthiness  Directives;  Fokker 
Model  F-28  IMark  0100  Series  Airplanes 

AQCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-28 
Mark  0100  series  airplanes,  which 
requires  replacement  of  the  audio 
control  panels  %vith  modified  units.  This 
amendment  is  prompted  by  reports  of 
audio  failure  following  the  selection  of 
certain  control  settings.  This  condition, 
if  not  corrected,  could  result  in  loss  of 
communications  and  reduced  capability 
to  comply  with  air  traffic  control 
separation  procedures. 
dates:  Effective  September  11, 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
11,1991. 

AOOflcsSES:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA  Inc..  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  lind  Avenue  SW., 


Renton,  Washington:  or  at  the  Offke  of 
the  Federal  Register,  1100  L  Street  NW, 
room  8401.  Washington,  DC 
FOM  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Quam,  Standardization 
Branch.  ANM-113;  telephone  (206)  227- 
2145.  Mailing  address:  FAA  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-^M)56. 
8UPPl£MEHTARV  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  Fokker  Model  F-28  Mark  0100 
series  airplanes,  which  requires 
replacement  of  the  audio  control  panels 
with  modified  units,  was  published  in 
the  Federal  Register  on  May  7, 1991  (56 
FR  21105). 

Interested  persons  have  been  a^orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the  rule. 

After  careful  review  of  the  available 
data,  including  the  conmient  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  12  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $55  per  manhour.  The  cost  for 
required  parts  is  negligible.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$1,320. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Elxecutive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  rules  docket  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket 


List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED) 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-16-06.  Foidier.  Amendment  30-70S6. 
Docket  No.  91-NM-83-AD. 

Applicabihty:  Model  F-28  Mark  0100  series 
airplanes;  Serial  Numl>ers  11244  through 
11264. 11268  through  11283, 11286. 1128a 
11291, 11293, 11295.  and  11297;  certificated  in 
any  category. 

Compliance:  Required  within  one  year  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  prevent  loss  of  communications  and 
reduced  capability  to  comply  with  air  trafTic 
control  separation  procedures,  accomplish 
the  following: 

A.  Remove  all  audio  control  paneb  and 
replace  with  modified  audio  control  panels, 
in  accordance  with  Fokker  Service  Bulletin 
FlOO-23-014.  dated  November  7, 1990. 

Note:  The  Fokker  service  bulletin 
references  Gables  Service  Bulletins  G6937XX 
SB«2.  Revision  1.  dated  March  1. 1991; 
06939-12  seas,  dated  February  6, 1990:  and 
G6868-02  SB»2.  dated  Febniary  8, 1990;  for 
additional  instructions. 

B.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Avionics  bispector, 
who  may  concur  or  comment  and  then  send  if 
to  the  Manager,  Standardization  Branch. 
ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  artd  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

D.  The  replacement  requirement  shall  be 
done  in  accordance  with  Foldtcr  Service 
Bulletin  FlOO-23-014,  dated  November  7. 
1990.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA,  tnc.  1199  North 
Fairfax  Street.  Alexandria,  Virginia  22314. 


Copies  may  be  inspected  at  the  1 
Transport  Airplane  Directorate, 
Washington;  or  at  the  Office  of  t 
Register,  1100  L  Street  NW.,  roor 
Washington,  DC. 

This  amendment  (39-7096,  AD 
becomes  effective  September  11, 

Issued  in  Renton,  Washington 
1991. 

Darren  M.  Pedarson, 
Acting  Manager,  Transport  Airp, 
Directorate,  Aircraft  Certificatio 

[FR  Doc.  91-18672  Filed  8-6-91;  1 
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14  CFR  Part  39 

[Docket  No.  90-ANE-34;  Amen 
39-7090] 

Airworthiness  Directives;  G 
Electric  Company  (GE)  CF6- 
CF6-80C2  Series  Turt>ofan  I 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  < 
new  airworthiness  directive 
applicable  to  certain  GE  CF6 
CF6-80C2  series  turbofan  en; 
which  requires  borescope  ini 
high  pressure  compressor  rol 
stages  11-14  spool-shafts  to  ( 
to  spool  rubs.  Also,  the  AD  n 
life  limit  for  spool-shafts  wit] 
spool  rubs.  This  amendment 
by  reports  of  HPCR  stages  11 
shafts  found  in  service  with  ^ 
spool  rubs.  This  condition,  if 
corrected,  could  result  in  unc 
engine  failure. 

DATES:  Effective  September  ( 
The  incorporation  by  refer 
certain  publications  listed  in 
regulations  is  approved  by  t> 
of  the  Federal  Register  as  of 
6,1991. 

ADDRESSES:  The  applicable  i 
information  may  be  obtained 
General  Electric  Aircraft  En^ 
Distribution  Clerk,  room  132, 
Merchant  Street  Cincinnati. 
or  may  be  examined  in  the  F 
England  Region,  Office  of  th( 
Chief  Counsel,  12  New  Engla 
Executive  Park,  Burlington, 
Massachusetts. 
FOR  FURTHER  INFORMATION  C 
Karen  Grant  Engine  Certific 
Office,  ANE-140,  Engine  and 
Directorate,  Aircraft  Certifici 
Service,  FAA,  New  England  '. 
New  England  Executive  Park 
Burlington,  Massachusetts  01 
(617)  273-7096. 
SUPPI.EMENTARY  INFORMATM 
proposal  to  amend  Part  39  of 
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List  of  Subjects  in  14  CFR  Part  3S 

Air  transportation.  Aircraft  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{  AMENDED) 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulhorify:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-M9, 
January  12. 1983);  and  14  CFR  11.39. 

(39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

91-16-06.  FokkeK  Amendment  39-7096. 
Docket  No.  91-NM-63-AD. 

Applicability:  Model  F-28  Mark  OlOO  series 
airplanes;  Serial  Numbers  11244  through 
11264, 11268  through  11283. 11286, 1128a 
11291, 11293. 11295,  and  11297;  certificated  in 
any  category. 

Compliance;  Required  within  one  year  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished. 

To  prevent  loss  of  communications  and 
reduced  capability  to  comply  writh  air  trafTic 
control  separation  procedures,  accomplish 
the  following: 

A.  Remove  all  audio  control  paneb  and 
replace  with  modified  audio  control  panels, 
in  accordance  with  Fokker  Service  Bulletin 
FlOO-23-014.  dated  November  7. 1990. 

Note:  The  Fokker  service  bulletin 
references  Gabies  Service  Bulletins  G<i937XX 
SB«2,  Revision  1.  dated  March  1. 1991; 
C6939-12  SB^a.  dated  February  6. 1990:  and 
06668-02  SB#2.  dated  Febniary  8, 1990;  for 
additional  instructions. 

B.  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Avionics  Inspector, 
who  may  concur  or  comment  and  then  send  it 
to  the  Manager,  Standardization  Branch. 
ANM-113. 

C.  Special  (light  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  haae  in  order  to 
comply  with  the  requirements  of  this  AO. 

D.  The  replacement  requirement  shall  be 
done  in  accordance  with  Fokker  Service 
Bulletin  FlOO-23-014.  dated  November  7, 
1990.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  ITSA.  Inc,  1199  North 
Fairfax  Street,  Alexandria,  ViiginUi  22314. 


Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW..  room  8401, 
Washington,  DC. 

This  amendment  (39-7096,  AD  91-18-06) 
becomes  effective  September  11, 1991. 

Issued  in  Renton,  Washington,  on  July  22, 
1991. 
Darren  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-18672  Filed  8-6-91;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  90-ANE-34;  Amendment 
39-7090] 

Airworthiness  Directives;  General 
Electric  Company  (GE)  CF6-80A  and 
CF6-80C2  Series  Turtwfan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  certain  GE  CF6-80A  and 
CF6-80C2  series  turbofan  engines, 
which  requires  borescope  inspection  of 
high  pressure  compressor  rotor  (HPCR) 
stages  11-14  spool-shafts  to  detect  vane 
to  spool  rubs.  Also,  the  AD  reduces  the 
life  limit  for  spool-shafts  with  vane  to 
spool  rubs.  This  amendment  is  prompted 
by  reports  of  HPCR  stages  11-14  spool- 
shafts  found  in  service  with  vane  to 
spool  rubs.  This  condition,  if  not 
corrected,  could  result  in  uncontained 
engine  failure. 

DATES:  Effective  September  6. 1991. 
The  incorporation  by  reference  of 
certain  publications  listed  hi  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
6.1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
General  Electric  Aircraft  Engines,  CF6 
Distribution  Clerk,  room  132,  111 
Merchant  Street  Cincinnati.  Ohio  45246. 
or  may  be  examined  in  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park.  Burlington. 
Massachusetts, 
FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Grant  Engine  Certification 
Office.  ANE-14a  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service,  FAA.  New  England  Region.  12 
New  England  Executive  Park. 
Burlington,  Massachusetts  01803-5299, 
(617)  273-7096. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 


Aviation  Regulations  (FAR)  to  include  a 
new  airworthiness  directive,  applicable 
to  certain  GE  CF6-80A  and  CF6-80C2 
series  turbofan  engines,  which  requires 
borescope  inspection  of  HPCR  stages 
11-14  spool-shafts  to  detect  vane  to 
spool  rubs  and  which  reduces  the  life 
limit  for  spool-shafts  with  vane  to  spool 
rubs,  was  published  in  the  Federal 
Register  on  January  8. 1991  (56  FR  657). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Three 
comments  were  received.  Two 
commenters  expressed  no  objection  to 
the  adoption  of  the  proposed  rule.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  stated  that  the 
proposed  compliance  schedule  does  not 
adequately  differentiate  spool-shafts 
susceptible  to  rubs  from  those  which  are 
not  susceptible  to  rubs.  In  particular,  the 
commenter  stated  that  affected  spool- 
shafts  which  were  determined  not  to 
have  rub  damage  but  were  later 
installed  on  engines  with  tight  vane  to 
spool  clearances  are  susceptible  to  rubs 
and  should  be  borescope  inspected.  The 
commenter  also  stated  that  any  rub 
condition  will  surface  early  in  service 
and  that  the  minimum  inspection 
threshold  should  be  removed. 

The  FAA  concurs  v«rith  the 
commenter.  Consequently,  the  AD  will 
address  all  engines  susceptible  to  vane 
to  spool  rubs.  Also,  the  minimum 
inspection  threshold  will  be  removed. 
These  changes  do  not  increase  the  scope 
of  the  AD  since  the  decrease  in  required 
inspections  associated  with  removing 
the  minimum  inspection  threshold  is 
offset  by  the  increase  in  required 
inspections  from  addressing  engines 
rebuilt  with  tight  vane  to  spool 
clearances. 

The  economic  impact  contained  in  the 
final  evaluation  has  been  increased  to 
reflect  additional  information  received 
since  issuance  of  the  proposal. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  AD. 

There  are  approximately  484  GE  CF6- 
80A  and  CF6-80C2  series  engines  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  that  110  engines  installed 
on  aircraft  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  2  manhours  per  engine  to 
accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $55 


per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $12,100. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  final  evaluation  has  been 
prepared  for  this  action  and  is  contained 
in  the  Rules  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

list  of  Subjects  b  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Incorporation  by  reference,  and 
Safety. 

Tlie  Adopted  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.&C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

AO  91-15-25— General  Electric  Company 
(GE):  (39-7090)  Docket  No.  90-ANE-34. 

Applicability;  GE  CPB-SOA  series  and  CPB- 
80C2  series  engines,  installed  on.  but  not 
limited  to.  Airbus  A300  and  A310  and  Boeing 
747  and  767  aircraft. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  an  uncontained  engine  failure, 
accomplish  the  following: 

(a)  Inspect  high  pressure  compressor  rotor 
(HPCR)  stages  11-14  spool-shafts  for  vane  to 
spool  rubs  within  500  cycles  in  service  (CIS) 
after  the  effective  date  of  this  AD,  or  prior  to 
accumulating  8000  cycles  since  new. 
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whidiever  occurs  later,  according  to  the 
followiog: 

(1)  Inspect  CFe-aOA  series  engines.  Serial 
Numbers  (S/N)  SaO-lOl  through  S80-319.  and 
S/N  585-101  through  585-222.  installed  with 
an  HPCF  stages  11-14  spool-shaft,  Part 
Number  (PfN)  9225M37G11.  9225Nf37Gl4. 
9225M37Gie,  9225M37Glft  9225M37G20.  or 
9225M37G21.  in  accordance  with  the 
Accomplishment  Instructions  in  CE  CFB-80A 
Service  Bulletin  (SB)  72-459.  Revision  2, 
dated  }une  14. 1989. 

(2)  Inspect  CF6-80C2  series  engines.  S/N 
690-101  through  690-181,  S/N  695-101  through 
895-150,  and  S/N  705-101  through  7aV-112, 
installed  with  an  HPCR  stagps  11-14  spool- 
shafU.  P/N  9380M3<>f;O7,  9380M30GO8. 
9380M.30G09.  9380.M30Gia  or  1531M2lGm,  in 
accordance  with  the  Accoinplishmprt 
Instructions  in  GE  CF6-80C2  SB  72-1 3a 
Revision  2.  dated  October  18, 1989. 

(3)  Inspect  in  accordance  with  the 
applicable  requirements  of  paragraph  (a)(1) 
or  (a)(2)  of  this  AD.  HPCR  stages  11-14  spool- 
shafls  which  were  installed  in  a  high  pressure 
compressor  (IfPC)  at  an  engine  shop  visit, 
with  stages  10  through  13  vane  radii  less  than 
the  values  indicated  in  Table  1  of  this  AD  for 
CF6-80A  service  engines,  and  Table  2  of  this 
AD  for  CF6-80C2  series  engines. 

(b)  The  inspecbon  reqviirements  of 
paragraph  (a)  of  this  AD  are  not  applicable  to 
HPCR  stage  11-14  spool-shafts  visually 
inspected  at  the  piece-part  level  determined 
not  to  have  vane  to  spool  rub  damage,  and 
were  installed  ui  an  HPC  with  stages  10 
through  13  vane  radii  greater  than  or  equal  to 
the  values  indicated  in  Table  1  of  this  AD  for 
CF6-80A  series  engines,  and  Table  2  of  this 
AD  for  CF5-80C2  series  engines. 

(c)  Remove  from  service  within  500  CIS 
after  the  effective  date  of  this  AD  cm-  prior  to 
accumulating  8,000  cycles  since  new. 
whichever  occurs  later,  HPCR  stages  11-14 
spool-shafts  with  vane  to  spool  rub  damage. 

Note:  CF6-80A  SB  72-460  and  CF6-80C2  SB 
72-131  introduce  an  FAA  approved  rework 
procedure  to  increase  the  FAA  approved  life 
limit  for  HPCR  stages  11-14  spool-shafts  with 
vane  to  spool  rub  damage. 

(d)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(e)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  avionics  or 
operations,  as  appropriate),  an  alternate 
method  of  compUance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  specified  in  this  AD  may  be  approved 
by  the  Manager,  Fjigine  Certification  Office, 
Engine  and  Propeller  Directorate,  Aircraft 
Certification  Ser\ice,  FAA,  12  New  England 
Executive  Park,  Burlington,  Massachusetts 
01803-5299. 

(f)  The  inspections  shall  be  done  in 
accordance  with  the  following  CE 
documents: 


Document 

Page 
Na 

Issue/ 
rawision 

Dale 

GECW-flOA.. 
SB  72-459 ._. 
Total  pages-. 

2-0 
1 
9 

Olglnal 

R«».  2 

11/25/86 
8/14/8Q 

IS' 

Issue/ 
Mwision 

Data 

GECF6- 
80C2. 

SB  72-130 

Total  pages-.. 

2-9 

1 
9 

Origlnai 
Rev.  2      . 

11/25/86 
10/18/86 

Tabi^  2.— CF6-80C2  HPC  Stator  Vane 

Minimum  Radii  Vane 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  II.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Aircraft  Engines,  CF6 
Distribution  Clerk,  room  132,  111  Merchant 
Street,  Cincinnati,  Ohio  45248.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  room 
311, 12  New  England  Executive  Part, 
Burlington,  Massachusetts,  or  at  the  OfHce  of 
the  Federal  Register.  1100  L  Street.  NW, 
room  8401.  Washington,  DC 

lABi^  1.— CFe-aOA  HPC  Stator  Vane 
MiNtMUM  Radii  Vane 


Mini- 

mum 

Stage 

Position 

vane 

radhJS 

On) 

Stage  10 

I-*  35-80...- 

11.416 

Vanes. 

7-a,33,!U 

11.417 

9.10,31.3? 

11.418 

11.12,29,30        .   - 

11.419 

13-16,25-28 _.._ 

11.420 

17-24  (or  1-80  « round 

11.421 

flrind). 

Stage  11 

i-«,aA-flO 

11.623 

Vanes. 

7,  8.  33,  34 

11.624 

9.  10,  31,  32.... 

11.625 

11,  U  29,  30 

11.626 

1.1,  1R,  K-9H 

11.627 

17-24  (or  1-80  If  round 

11.628 

grind). 

Stage  12  vanes 

1-10,  .-ii-an 

11.769 

witti  Unen. 

11,12,  29.  30 .__... 

11.770 

13-15.26-28 

11.771 

16-25  (or  1-80  il  round 

11.772 

grind). 

Stage  12  vanes 

1-10, 31-ao 

11  786 

wnttiout  Bners. 

11.12,29.30 

11.787 

13-15,  26-28 

11.788 

16-25  (or  1-80  » round 

11.780 

9rtnd). 

Stage  13 

1-10,  ai-m 

11  903 

Vanes. 

11,12.29,30 

11.904 

13-15.26-28 „.. 

11.906 

16-25  (or  1-80  M  round 

11.906 

grind). 

NOTES:  (1)  Vane  radius  Is  measured  from  vane  tir 
at  vane  eentertlne  to  stator  case  centerttrw. 

(2)  Vane  posrtions  are  rtumtiered  dodraise.  aM 
jooMng  torvirard.  starting  wOti  r4o.  1  at  the  leM  tmto 
horizontal  split  few  upper  stator  case. 

(3)  These  revised  minimum  vane  radi  «Mfe  Incor- 
porated inio  Itie  CF6-60A  Engine  Uanu^  GEK 
72501.  In  Revision  23. 


Stage 


Stage  10 
Varies. 


1-6.35-80. 


7.34_ 


8.  9. 32,  33- 


Stage  11 
Vanes. 


Stage  12 
Vanes. 


Stage  13 
Vanes. 


10.31 „. 

11,  12,29,30 

13,  14,  27,  20 

15.16.25.26 


Mnt- 
mum 


radius 


17-24  (Of  1-80  H  round 

gnnd). 
1-6.35-80 


7.  34 

8.  9,  32.  33 

10.31 

11,  12.29.30. 


13,  14,  27,  28.. _ _.„. 

15,16.25,26 

17-24  (or  1-80  If  round 

grind). 
1-10.32-84 


11.31 _ 

12.  13.29.30 

14-16,26-28 

17-25  (or  1-84  II  round 

grind). 
1-10,  31-80 

11,  12,29,30 

13,  14,27,29 

15.  16.  25,  26 

17-24  (or  1-80  if  round 

grind). 


11.400 

11.410 
11.411 
11.412 
1M13 
11.414 
1M15 
11416 

11.617 

11.618 
11.619 
11.620 
11.621 
11.622 
11.623 
11.624 

11.780 

11.781 
11.782 
11.783 
11.784 

11.906 

11.907 
11.900 
11.909 
11.910 


Notes:  (1)  Vane  radius  rs  measured  from  vane  Up 
at  vane  centeriine  to  stator  case  cerNerine. 

(2)  Vane  positions  are  numtered  dochwise.  sA 
looking  forward,  starting  witti  No.  1  at  tfie  led  hand 
horizontal  split  line  upper  stator  case. 

(3)  These  revised  mirwntim  vane  radii  were  Incor- 
porated into  the  CF6-80C2  Engine  Irfanuat,  GEK 
92451,  in  Revision  7. 

This  amendment  (39-7090.  Docket  No.  90- 
ANE-34)  becomes  effective  September  6, 
1991. 

Issued  in  Burlington,  Massachusetts,  on 
luly  17, 1991. 

|ay  ).  Pardee, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc.  91-18673  Filed  8-^-91;  8:45  am) 

WI.I  to  COQg  4»ia-1»4l 


14  CFR  Part  39 

(Docket  No.  91-NM-t1»-AD;  Amendment 
39-7091;  AD  91-16-011 

Airworthiness  Directives;  IMtsubisM 
Heavy  industries  Model  YS-11/-11A 
Series  Airplanes 

AGENCY:  Federal  Avialior» 
Administration  (FAA],  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 


Federal  Register 

applicable  to  Mitsubishi  Hea\ 
Industries  (MHI)  Model  YS-i: 
series  airplanes,  which  currer 
requires  a  revision  to  the  FA/ 
Airplane  Flight  Manual  (AFM 
installation  of  a  placard  to  lin 
flap  settiiag  on  final  approach 
in  icing  conditions.  The  opera 
limitation  is  intended  to  prevt 
airplane  nose  down  pitch  dur 
extension,  and  consequent  un 
descent  of  the  airplane.  This  ( 
requires  the  incorporation  of  ( 
MHI  Transmittal  Letters  into 
80  that  the  required  AFM  revi 
properly  located  and  applicat: 
series  of  the  affected  airplane 
and  to  ensure  that  all  necessa 
operating  procedures  are  avai 
the  flight  crew. 
DATES:  Effective  August  22, 1« 
The  incorporation  by  refere 
certain  publications  listed  in  I 
regulations  is  approved  by  thi 
of  the  Fedwal  Register  as  of  t 
1991. 

ADDRESSES:  The  applicable  si 
information  may  be  obtained 
Nagoya  Aircraft  Works.  Mitsi 
Heavy  Industries,  Ltd..  10  Oyc 
Minato-Ku,  Nagoya  455,  Japai 
Attention:  Manager,  YS-11  Gi 
Service  Department.  This  info 
may  be  examined  at  the  FAA 
Northwest  Motmtain  Region. ' 
Airplane  Directorate,  1601  Lir 
SW.,  Renton,  Washington;  or 
Angeles  Aircraft  Certification 
3229  East  Spring  Street,  Long 
California;  or  at  the  Office  of 
Register,  1100  L  Street  NW..  n 
Washington.  DC 
FOR  FURTHER  INFORMATION  C( 
Mr.  joe  Brownlee.  Flight  Test 
ANM-160L.  FAA.  Transport  i< 
Directorate,  Los  Angeles  Aire 
Certification  Office.  3229  East 
Street  Long  Beach.  California 
2425;  telephone  (213)  988-536^ 
SUPPLEMENTARY  INFORMATIOI 
February  21. 1991,  the  FAA  is 
91-06-04,  Amendment  39-6921 
9616.  March  7. 1901).  to  requir 
revision  to  the  Model  YS-ll/- 
approved  Airplane  Flight  Mai 
and  installation  of  a  placard  t 
extension  to  20  degrees  while 
icing  conditions.  That  action  \ 
prompted  by  two  instances  oi 
nose  down  pitch  while  flying 
conditions  as  flaps  were  set  ti 
positions  on  final  approach  (r 
20  degrees  extended  to  35  deg 
extended).  This  condition,  if  r 
corrected,  could  result  in  unc4 
descent  of  the  airplane. 

Since  issuance  of  AD  91-06 
FAA  has  determined  that  the 
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Table  2.— CF6-80C2  HPC  Stator  Vane 
MtNrMUM  Radii  Vane 
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iMue/ 
wmion 

Dste 

(Mgmit.        . 

1t/2S/8e 
10/t8/86 

by  reference  was 
ctar  of  the  Federal 
;e  with  5  \}S.C  552(a) 
•pies  may  be  obtained 
Aircraft  Engines,  CF9 
om  132.  Ill  Merchant 
lio  45246.  Copies  may  be 
,  New  England  Region. 
It  Chief  Counsel,  room 
Executive  Park, 
setts,  or  at  the  Office  of 
1100  L  Street  ^fW, 
)n.DC 

A  HPC  Stator  Vane 
Radii  Vane 


Mini- 

mum 

Position 

www 

radkjs 

(in) 

>-«0...- 

11.416 

t  Ai 

11.417 

M.3? 

11.418 

29,30 

11.419 

25-28 _.._ 

11.420 

for  1-80  >  round 

11.421 

1. 

i-Bfl 

11.623 

1, 34         .... 

11.624 

1,32. 

11.625 

29,30 

11.626 

25-28 

11.627 

or  1-80  if  round 

11.628 

>. 

1-80 

29.  30 

26-28 

or  1-80  il  round 

1-80 


29.30 

26-28 

or  1-80  *  round 

1-80 


29,30 

28-28 

or  1-80  N  round 


11.769 

11.770 
11.771 
11.772 

11.786 

11.787 
11.788 
11.788 

11.903 

11.904 
11.90S 
11.906 


Is  measured  from  varte  tip 
w  caA9  cenlerflrw. 
I  numbored  dodmlae.  an 
vith  No.  1  at  the  leM  hano 
stator  case. 

lum  vano  radi  awre  incor- 
OA  Engine  Manu^  GEK 


Stage 


Position 


Stage  10 
Vanes. 


Stage  11 
Vanes. 


Stage  12 
Vanes. 


Stage  13 
Vanes. 


1-6,35-80 , 

7.34 

8.  9. 32.  33 

10.31 

11,  12.29,30 

13,  14,  27.  28. ._ __ 

15,16.25.26 

17-24  (or  1-80  H  round 

gnnd). 
1-6,  35-80 

7.34 

8,  9,  32,  33 

10.31 

11,  12.29,30 

13,  14,27,28..- _.... 

15,  16.25^26 

17-24  (or  1-80  W  round 

grind). 
1-10.32-84 

11.31...... 

12.  13.29.30 

14-16,26-28 

17-25  (or  1-«4  K  round 

grind). 
1-10,  31-80 


It,  12.29.30. 
13,  14,27.29.. 
IS.  16.  25,  26 . 


17-24  (or  1-80  il  round 
grind). 


MM- 
mum 


radM 

(in) 


11.409 

11.410 
11.411 
11.412 
1M13 
11.414 
11.415 
11416 

11.617 

11.618 
11.619 
11.620 
11.621 
11.622 
11.623 
11.624 

11.780 

11.781 
11.782 
11.783 
11.784 

11.906 

11.907 

iijoe 

11.906 
11.910 


Notes:  (1)  Vane  radius  is  maastired  frtvn  vane  tip 
at  vane  center«ire  to  stator  case  cerNecine. 

(2)  Varw  positions  are  numbered  dockwise.  sit 
looking  (orward.  starting  with  No.  1  at  tfie  lelt  tiand 
honzontal  split  line  upper  stalor  casa 

(3)  These  revised  minimum  vane  rads  vrere  Incor- 
porated into  the  CF&-80C2  Engine  Manual.  GEK 
92451,  in  Revision  7. 

This  amendment  (39-7090,  Docliet  No.  90- 
ANE-34)  becomes  effective  September  6. 
1991. 

Issued  in  Burlington,  Massachusetts,  on 
July  17, 1991. 

|ay  J.  Pardee, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service 
(FR  Doc.  91-18673  Filed  8-^-91;  8:45  am) 

HUMS  CODE  4aW-1».|| 


14  CFR  Part  39 

[Docket  No.  SI-NM-tlS-AD;  Anwndment 
39-7091;  AD  91-16-01] 

Airworthiness  Directives;  IMtsubisM 
Heavy  Industries  Model  YS-11/-11A 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Adiministration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD). 


applicable  to  Mitsubishi  Heavy 
Industries  (MHI)  Model  YS-11/-11A 
series  aiiplanes.  which  currently 
requires  a  revision  to  the  FAA-approved 
Aiiplane  Flight  Manual  (AFM)  and 
insteillatioo  of  a  placard  to  limit  the  wing 
flap  setting  on  final  approach  to  landing 
in  icing  conditions.  The  operational 
limitation  is  intended  to  prevent 
airplane  nose  down  pitch  during  flap 
extension,  and  consequent  unumtrolled 
descent  of  the  airplane.  This  amendment 
requires  the  incorporation  of  certain 
MHI  Transmittal  Letters  into  the  AFM 
80  that  the  required  AFM  revisions  are 
properly  located  and  applicable  to  all 
series  of  the  affected  airplane  model, 
and  to  ensure  that  all  necessary 
operating  procedures  are  available  to 
the  flight  crew. 
DATES:  Effective  August  22, 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  22, 
1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Nagoya  Aircraft  Works,  Mitsubishi 
Heavy  Industries,  Ltd..  10  Oye-cho, 
Minato-Ku.  Nagoya  455,  Japan. 
Attention:  Manager.  YS-11  Group, 
Service  Department.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renton,  Washington;  or  at  the  Los 
Angeles  Aircraft  Colification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street  NW.,  room  8401. 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  joe  Brownlee,  Flight  Test  Pilot, 
ANM-160L,  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street.  Long  Beach.  California  90806- 
2425;  telephone  (213)  988-5365. 
SUPPLEMENTARY  INFORMATION:  On 
February  21, 1991,  the  FAA  issued  AD 
91-06-04,  Amendment  39-6922  (56  FR 
9616,  March  7, 1991),  to  require  a 
revision  to  the  Model  YS-11/-11A  FAA- 
approved  Airplane  Flight  Manual  (AFM) 
and  installation  of  a  placard  to  limit  flap 
extension  to  20  degrees  while  landing  in 
icing  conditions.  That  action  was 
prompted  by  two  instances  of  airplane 
nose  down  pitch  while  flying  in  icing 
conditions  as  flaps  were  set  to  normal 
positions  on  final  approach  (moved  from 
20  degrees  extended  to  35  degrees 
extended).  This  condition,  if  not 
corrected,  could  result  in  uncontrolled 
descent  of  the  airplane. 

Since  issuance  of  AD  91-06-04,  the 
FAA  has  determined  that  the  MHI 


Transmittal  Letter  referenced  in  that 
AD,  and  the  location  of  the  required 
AFM  revision  associated  with  it,  are 
applicable  only  to  Model  YS-llA-200 
and  -300  series  airplanes.  It  is  therefore 
necessary  that  certain  other  MHI 
Transmittal  Letters  be  referenced  to 
ensure  that  the  required  AFM  revision  is 
properly  located  in  the  AFM  and 
applicable  to  the  other  series  of  the 
affected  airplane  model,  namely  Model 
YS-11,  YS-llA-500,  and  YS-HA-6O0 
series  airplanes.  Addititmally,  the  FAA 
has  determined  that  the  referenced  MHI 
Transmittal  Letters  must  be 
incorporated  into  the  AFM  in  order  to 
ensure  that  all  necessary  operating 
procedures  are  available  to  the  flight 
crew. 

The  intent  of  the  AFM  revision,  and 
the  inclusion  of  the  MHI  Transmittal 
Letters  in  the  AFM,  is  to  provide  special 
operational  procedures  that  will 
preclude  any  Model  YS-ll/  -llA  series 
airplane  from  extending  wing  flaps  more 
than  20  degrees  when  landing  in  icing 
conditions  and,  consequently, 
experiencing  nose  down  pitch. 

MHI  has  issued  the  following 
Transmittal  Letters: 

a.  NMAC  YS-11  Flight  Manual 
Publication  No,  YS-FM-001,  Transmittal 
Letter  E32,  dated  October  2, 1990; 

b.  NMAC  YS-llA-200/300  Flight 
Manual  Publication  No.  YS-FM-OOZ 
Transmittal  Letter  No.  E2027,  dated 
October  2, 1990; 

c.  NMAC  YS-llA-500  Flight  Manual 
Publication  No.  YS-FM-005,  Transmittal 
Letter  No.  E5021,  dated  October  2, 1990; 
and 

d.  NMAC  YS-llA-600  Flight  Manual 
Publication  No.  YS-FM-006.  Transmittal 
Letter  No.  E8021.  dated  October  2. 1990. 

These  Transmittal  Letters  add 
procedures  for  approach  and  landing  in 
icing  conditions  or  in  visible  moisture 
below  -»-5  °C  (-♦-41  'F)  OAT.  The  letters 
do  not  indicate,  however,  that  flap 
settings  should  be  restricted  to  20 
degrees. 

This  airplane  model  is  manufactured 
in  Japan  and  type  certificated  in  the 
United  States  imder  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  supersedes  AD  91- 
06-04  to  require  the  inclusion  of  certain 
MHI  Transmittal  Letters  in  the  AFM,  a 
revision  to  the  AFM,  and  installation  of 
a  placard  to  limit  the  flap  positions  in 
icing  conditions  on  final  approach  to 
landing. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 


procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  oa  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  1281Z  it  is 
determined  that  this  fmal  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  tmder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  28, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  St 

Air  transportation.  Aircraft  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  38  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C  lD6(g)  (Revised  Pub.  L  97-449. 
January  12. 19S3):  and  14  CFR  11.60. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6922  and  by 
adding  the  following  new  airworthiness 
directive: 

gi-l&-01.  MteabiiU  HMvy  induitriM  (MHI). 
Lid.  Ifonnariy  Nikoa  AaropUna 
MMiiifartiiriiig  ConpMy  (NMAQJ: 

Amendment  39-7091.  Docket  No.  91-NM- 
118-AD.  Supersedes  AD  91-06-04. 
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Applicability:  Model  YS-11.  YS-llA-200. 
YS-llA-30a  YS-llA-500,  and  YS-llA-600 
series  airplanes,  certiricated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  uncontrolled  nose  down  pitch 
of  the  airplane  on  landing  approach  during 
icing  conditions,  accomplish  the  following: 

(a)  Within  30  days  after  March  19. 1991  (the 
effective  date  of  Amendment  39-«922,  AD  91- 
06-04).  accomplish  the  following: 

(1)  Revise  the  Operating  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  for  the  Model  YS-11/-11A  by 
adding  a  subparagraph  B.  to  paragraph  1.10.5, 
Wing  De-icer  System,  to  read  as  follows: 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"B.  Do  not  extend  flaps  greater  than  20 
degrees  in  the  presence  of  known  icing 
conditions  or  in  visible  moisture  below  plus  5 
degrees  centigrade  (plus  41  degrees 
Fahrenheit)  outside  air  temperature  (OAT)." 

(2)  Add  a  placard  as  near  as  possible  to  the 
flap  handle  to  read  as  follows:  "Flaps  limited 
to  20  degr-ies  in  known  icing  conditions." 

(b)  Within  30  days  after  the  effective  date 
of  this  amendment,  accomplish  the  following: 

(1)  Insert  the  following  MHl  Transmittal 
Letters  in  the  Normal  Operating  Procedures 
Section  of  the  AFM,  as  applicable: 

(i)  For  Moael  YS-11  airplanes:  NMAC  YS- 
11  Flight  Manual  Publication  No.  YS-FM-001, 
Transmittal  Letter  E32.  dated  October  2, 1990; 


(ii)  For  Model  YS-llA-200  and  -300  series 
airplanes:  NMAC  YS-11  A-200/300  Flight 
Manual  Publication  No.  YS-FM-002, 
Transmittal  Letter  No.  E2027,  dated  October 
2.1990; 

(iii)  For  Model  YS-llA-500  series 
airplanes:  NMAC  YS-llA-500  Flight  Manual 
Publication  DNo.  YS-FM-005,  Transmittal 
Letter  No.  E5021.  dated  October  2, 1990; 

(iv)  For  Model  YS-llA-600  series 
airplanes:  NMAC  YS-llA-OOO  Flight  Manual 
Publication  No.  YS-FM-005.  Transmittal 
Letter  No.  E6021,  dated  October  2. 1990. 

(2)  In  the  Normal  Operating  Procedures 
Section  of  the  AFM,  just  after  the  MHI 
Transmittal  Letter  required  by  paragraph 
(b)(1)  of  this  AD,  revise  subparagraph  "(2) 
Flaps"  of  paragraph  3.1.10.1,  Approach  and 
Landing  in  Icing  Conditions  or  in  Visible 
Moisture  Below  plus  5  Degrees  C  (plus  41 
Degrees  F)  OAT,  to  read  as  follows.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  the  AFM. 
"(2)  Flaps _ Set  Position 

Note:  Do  not  extend  flaps  greater  than  20 
degrees. 

Caution:  If  Unusual  Pitching  or  Yoke 
Movement  Occurs  While  Extending  the 
Flaps,  Immediately  Retract  the  Flaps  Until 
the  Pitching  or  Yoke  Movement  Stops." 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 


be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
ACO. 

Note:  Previous  FAA  approval  granted  for 
an  alternative  method  of  compliance  with  AD 
91-06-04  constitutes  FAA  approval  as  an 
alternative  method  of  compliance  with  this 
AD. 

(d)  Speical  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(e)  The  AFM  revision  requirements  shall  be 
accomplished,  in  part,  by  incorporating  the 
following  documents  into  the  AFM:  NMAC 
YS-11  Flight  Manual  Publication  No.  YS-FM- 
001,  Transmittal  Letter  E32;  NMAC  YS-11  A- 
200/300  Flight  Manual  Publication  No.  YS- 
FM-002.  Transmittal  Letter  No.  £2027;  NMAC 
YS-llA-500  Flight  Manual  Publication  No. 
YS-FM-005,  Transmittal  Letter  No.  E5021; 
NMAC  YS-llA-600  Flight  Manual 
Publication  No.  YS-FM-006.  Transmittal 
Letter  No.  E6021;  all  of  which  are  dated 
October  2, 1990.  These  documents  contain  the 
following  hst  of  effective  pages: 


Putilication  No./transmittal  letter  No. 


PublicatKKi  No.  YS-FM-001.. 

Transmittal  Letter  E32 

Dated  October  2.  1990 


PubticatHXi  No.  YS-fM-002... 

Transmittal  Letter  E2027 

Dated  October  2,  1990 


PuNication  No.  YS-FM-005.. 

Transmittal  Letter  E5021 

Dated  October  2.  1990 


Publication  No.  YS-FM-006.. 

Transmrttai  Letter  E6021 

Dated  October  2.  1990 


Section 


Transmittal  Stieet 

LE.P _. 

Logot  Revision  (1)... 
3 

Transmittal  Stieet. 

LEP „...„ 

Log  o(  Revision  (1)... 
3._ _. 

Transmittal  Stieet 

LEP 

Log  of  Revision  (1)... 
3 „ 

Transmittal  Stieet 

LE.P 

Log  o(  Revision  (1).... 
3 


Code  symbol 


T/LE32 

(none) 

(none) 

(none) 

(none) 

(none) 

T/L  E2027 

E101 

El  01 

E100 

E100 

E100 

T/L  E5021 

E500 

E1S6 

E100 

E100 

E100 

T/LE6021 

E600 

E156 

E100 

E100    . 

E100 


Page  No. 


1/1 


MO 

i 

25 

2Sa 

1/1 

i 

M 

I 

21 

22 

1/1 

I 

*S 

I 

21 

22 

1/1 

I 

ji^ 

I 

21 

22 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obUined 
from  Nagoya  Aircraft  Works.  Mitsubishi 
Heavy  Industries.  Ltd..  10  Oye-cho,  Minato- 
Ku,  Nagoya  455.  Japan,  Attention:  Manager, 
YS-11  Group,  Service  Department.  This 
information  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington;  or  at  the  Los  /Vngeles 
Aircraft  Certification  Office.  3229  East  Spring 
Street  Long  Beach.  California;  or  at  the 


Office  of  the  Federal  Register.  1100  L  Street 
NW..  Room  8401.  Washington.  DC. 

This  amendment  supersedes  Amendment 
39-6922,  AD  91-06-04. 

This  amendment  (39-7091.  AD  91-16-01) 
becomes  effective  August  22. 1991. 

Issued  in  Renton,  Washington,  on  July  19, 
1991. 

David  G.  Hmiel. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc  91-18674  Filed  8-6-91;  8:45  amj 
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14  CFR  Part  39 

(Dodiet  No.  91-ANE-20;  Amendment  39- 
7065] 

Airworthiness  Directives;  Pratt  ft 
Whitney  Canada,  inc.  (PWC)  JT15D-4B 
Turt)ofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


Federal  Register 

ACnoac  Pinal  Rule,  request  for 
comments. 

summary:  This  amendment  ad 
new  airworthiness  directive  [A 
applicable  to  PWC  JTlSEMB  ti 
engines,  which  requires  initial 
repetitive  inspections  of  certaii 
generator  cases  (GGC)  for  crac 
removal  from  service  of  cases ; 
cracked,  and  removal  from  ser 
affected  cases  at  the  next  engii 
overhaul.  This  amendment  is  p 
by  a  report  of  the  explosive  ruj 
GGC  during  takeoff  which  resi 
sudden  loss  of  engine  power  ai 
aborted  takeoff.  This  condition 
corrected,  could  result  in  ruptu 
GGC,  which  could  lead  to  an  a 
takeoff,  inflict  shutdown,  and 
damage  to  the  aircraft. 
DATES:  Effective  August  22. 19< 

Comments  must  be  received 
than  Septembr  6, 1991. 

The  incorporation  by  referer 
certain  publications  listed  in  th 
regulations  is  approved  by  the 
of  the  Federal  Register  as  of  Ai 
1991.  II 

ADOigsSES:  Submit  comments 
duplicate  to  the  FAA.  New  Eng 
Region.  O^ice  of  the  Assistant 
Counsel  Attention:  Rules  Dod 
91-ANE-2a  12  New  England  E 
Park.  Burlington.  Massachusetl 
5299.  or  deliver  in  duplicate  to 
at  the  above  address. 

Conunents  may  be  inspected 
above  location  between  the  ho 
a.m.  and  4:30  p.m.,  Monday  thr 
Friday,  except  federal  holidays 

The  applicable  service  infon 
may  be  obtained  from  Pratt  &  \ 
Canada,  Inc.,  Publications  Dist 
Department.  03CAL  1000  Marie 
Lbogueuil.  Quebec.  Canada  J4( 
information  may  be  examined 
FAA.  New  England  Region,  Of: 
Assistant  Chief  Counsel,  12  Ne 
England  Executive  Park.  Buriin 
Massachusetts. 

FOR  FURTHER  INFORMATION  COI 
Richard  Woldan.  Engine  Certif 
Omce.  ANE-14a  Engine  and  P 
Directorate,  Aircraft  Certificati 
Service.  FAA,  New  England  Re 
New  England  Executive  Park, 
Burhngton.  Massachusetts  01 8( 
(617)  273-7097. 

SUPPLEMENTARY  INFORMATION: 
has  been  one  GGC  rupture  resi 
from  an  axial  crack  in  the  case 
wall.  The  event  resulted  in  sad 
of  engine  power,  an  aborted  ta! 
bursting  of  the  engine  outer  by] 
In  this  event  the  aircraft  dama; 
minimal  because  the  case  rupti 
the  side  of  the  engine  away  fro 
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5-11A-200  and  -300  series 
irS-llA-200/300  Flight 
[1  No.  YS-FM-002, 
No.  E2027,  dated  October 

S-llA-500  series 
fS-llA-SOO  Flight  Manual 
'S-FM-005,  Transmittal 
ated  October  2, 1990; 
S-llA-eOO  series 
fS-llA-eOO  Flight  Manual 
^-FM-005.  Transmittal 
ated  October  2. 1990. 
I  Operating  Procedures 
I.  just  after  the  MHI 
required  by  paragraph 
ivise  subparagraph  "(2) 
h  3.1.10.1,  Approach  and 
mditions  or  in  Visible 
IS  5  Degrees  C  (plus  41 
I  read  as  follows.  This  may 
y  inserting  a  copy  of  this 

Set  Position 

;nd  flaps  greater  than  20 

lal  Pitching  or  Yoke 
While  Extending  the 
Retract  the  Flaps  Until 
e  Movement  Stops." 
9  method  of  compliance  or 
ompliance  time,  which 
able  level  of  safety,  may 


be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  l>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Los  Angeles 
ACO. 

Note:  Previous  FAA  approval  granted  for 
an  alternative  method  of  compliance  with  AO 
91-06-04  constitutes  FAA  approval  as  an 
alternative  method  of  compliance  with  this 
AD. 

(d}  Speical  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(e)  The  AFM  revision  requirements  shall  be 
accomplished,  in  part,  by  incorporating  the 
following  documents  into  the  AFM:  NMAC 
YS-11  Flight  Manual  Publication  No.  YS-FM- 
001,  Transmittal  Letter  E32;  NMAC  YS-11  A- 
200/300  Flight  Manual  Publication  No.  YS- 
FM-002.  Transmittal  Letter  No.  E2027;  NMAC 
YS-llA-SOO  Flight  Manual  Publication  No. 
YS-FM-005,  Transmittal  Letter  No.  E5021; 
NMAC  YS-11  A-600  Flight  Manual 
Publication  No.  YS-FM-006,  Transmittal 
Letter  No.  E6021:  all  of  which  are  dated 
October  2, 1990.  These  documents  contain  the 
following  list  of  effective  pages: 


ACTKMC  Pinal  Rule,  request  for 
comments. 


il  Register,  1100  L  Street 
Washington.  DC. 
supersedes  Amendment 
M. 

(39-7091,  AD  91-16-01) 
August  22. 1991. 

Washington,  on  July  19. 


ansport  Airplane 

't  Certification  Service. 

iled  a-6-91:  6:45  am] 
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14  CFR  Part  39 

[Dodiet  No.  91-ANE-20;  Amendment  39- 
7065] 

Airworthiness  Directives;  Pratt  ft 
Whitney  Canada.  Inc.  (PWC)  JT15D-4B 
Turt)ofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


SUMMARY:  lliis  amendment  adopts  a 
new  airwordiiness  directive  (AD), 
applicable  to  PWC  JT15D-4B  turbofan 
engines,  which  requires  Initial  and 
repetitive  inspections  of  certain  gas 
generator  cases  (CGC)  for  cracks, 
removal  from  service  of  cases  found 
cracked,  and  removal  from  service  of 
affected  cases  at  the  next  engine 
overhaul.  This  amendment  is  prompted 
by  a  report  of  the  explosive  rupture  of  a 
CGC  during  takeoff  which  resulted  in 
sudden  loss  of  engine  power  and  an 
aborted  takeoff.  This  condition,  if  not 
corrected,  could  result  in  rupture  of  the 
CGC.  which  could  lead  to  an  aborted 
takeoff,  inflict  shutdown,  and/or 
damage  to  the  aircraft. 
DATES:  Effective  August  22. 1991. 

Comments  must  be  received  no  later 
than  Septembr  6, 1901. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  22. 
1991.  II 

ADOWESSE8:  Submit  comments  in 
duplicate  to  the  FAA,  New  England 
Region.  O^ice  of  the  Assistant  Chief 
Counsel  Attention:  Rules  Docket  No. 
91-ANE-2a  12  New  England  Executive 
Park.  Burlington.  Massachusetts  0180S- 
5299,  or  deliver  in  duplicate  to  room  311 
at  the  above  address. 

Comments  may  be  inspected  at  the 
above  location  between  the  hours  of  8 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  exc^t  federal  holidays. 

The  applicable  8er\'ice  information 
may  be  obtained  from  Pratt  &  Whitney 
Canada,  Inc.,  Publications  Distribution 
Department.  03CAL  1000  Marie  Victorin. 
Longueuil,  Quebec,  Canada  )4G  LAI.  This 
information  may  be  examined  at  the 
FAA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington, 
Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Woldan,  Engine  Certification 
Office.  ANE-140,  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service,  FAA,  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803-5299; 
(617)  273-7097. 

SUPPLEMENTART  INFORMATION:  There 
has  been  one  GGC  rupture  resulting 
from  an  axial  crack  in  the  case  outer 
wall.  The  event  resulted  in  sudden  loss 
of  engine  power,  an  aborted  takeoff  and 
bursting  of  the  engine  outer  bypass  duct, 
in  this  event  the  aircraft  damage  was 
minimal  because  the  case  ruptured  on 
the  side  of  the  engine  away  from  the 


airplane.  Subsequent  examination  of  the 
fracture  surface  revealed  that  a  fatigue 
crack  originated  from  a  spot  weld  used 
to  attach  a  reinforcing  strip  to  the  inside 
of  the  case.  This  crack  propagated  to  a 
critical  length  which  caused  the  GGC  to 
explosively  rupture.  This  GGC  also 
exhibited  cracks  at  a  number  of  other 
spot  welds.  Since  this  event  another  in- 
service  case  was  found  to  have  a  similar 
crack  originating  from  a  spot  weld.  This 
condition,  if  not  corrected,  could  result 
in  rupture  of  the  GGC,  which  could  lead 
to  aborted  takeoff,  inflight  shutdown, 
and/ or  damage  to  the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PWC  fHSEMB 
Maintenance  Manual,  Part  Number 
3017542,  Temporary  Revisions  72-95  and 
72-96,  each  dated  January  16, 1991, 
which  provide  the  instructions  required 
to  perform  an  on-wing  borescope 
inspection  of  the  outside  of  the  GGC  for 
cracks. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  the  same 
type  design,  this  AD  requires  initial  and 
repetitive  inspections  of  affected  GGC's, 
removal  of  cracked  cases  from  service, 
and  removal  from  service  of  affected 
cases  at  the  next  engine  overhaul. 

Since  this  condition  could  result  in 
sudden  loss  of  engine  power,  aborted 
takeoff,  engine  inflight  shutdown,  and/ 
or  damage  to  the  aircraft  there  is  a  need 
to  require  on-wing,  repetitive 
inspections  and  removal  of  affected 
GCiC's  from  service  with  minimum 
delay.  Since  a  situation  exists  that 
requires  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  an  emergency 
and.  thus,  was  not  preceded  by  notice 
and  public  procedure,  interested  persons 
are  invited  to  submit  such  written  data, 
views,  or  argiunents  as  they  may  desire 
regarding  this  AD.  Communications 
should  identify  the  docket  number  and 
be  submitted  to  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
91-ANE-20, 12  New  England  Executive 
Park.  Buriingtoa  Massachusetts  01803- 
5299.  All  communications  received  by 
the  deadline  date  indicated  above  will 
be  considered  by  the  Administrator,  and 
the  AD  may  be  changed  in  light  of  the 
comments  received. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 


of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  It  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures  a  final 
reg\ilatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  ^e  Rules  Docket. 

List  of  Subiecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Incorporation  by  reference,  and 
Safety. 

Adoptioa  of  the  Amendraant 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  39— {AMENOEOl 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4S  U.&C.  13S4(a).  1421  and  1423: 
49 use.  10e(g)  (Revised  Pub.  L  97-449). 
January  12. 1983):  and  14  CFR  11.89. 

939.13    [AiiMndedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

91-15-02.  Pratt  k  Whitney  Canada.  Idc: 
Amendment  39-7065.  Docket  No.  91- 
ANE-2a 
Applicability:  Pratt  ft  Whitney  Canada 
(PWC)  IT15D-4B  turbofan  engines,  with  the 
following  serial  numbers,  installed  on.  but  not 
limited  to.  Cessna  model  S550  (Ciution  S/U) 
series  airplanes: 

Serial  Numbers  PC-E 102047  to  PC-E  102050 
inclusive,  PC-E  102053  to  PC-E  102068 
inclusive,  PC-E  102088,  PC-E  10207a  PC- 
E  102073,  PC-E  102082.  and  PC-E  102060. 
Compliance:  Required  as  indicated,  unless 

previously  accomplished. 
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To  prevent  rupture  of  the  gas  generator 
case  (GGC)  which  could  result  in  an  inflight 
shutdown,  aborted  takeoff,  and/or  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  Perform  a  borescope  inspection  of  GGC 
Part  Number  (P/N)  3106469-01  for  cracks  in 
Eccordance  with  PWC  JTlSD-lB 
Maintenance  Manual  (MM),  P/N  3017542, 
Temporary  Revision  (TR)  72-95,  dated 
January  16, 1991,  and  TR  72-96,  dated  January 
13, 1991,  within  10  days  after  the  effective 
date  of  this  AD.  Ensure  that  particular 
attention  is  paid  to  the  spot  welds. 
Accomplishment  of  this  inspection  within  the 
previous  150  engine  operating  hours  or  150 
cycles  in  service,  whichever  is  the  shorter 
interval,  before  the  effective  date  of  this  AD, 
meets  the  requirements  of  this  paragraph. 

(b)  Thereafter,  at  intervals  not  to  exceed 
150  engine  operating  hours  or  150  cycles  in 
service,  whichever  occurs  first,  since  last 
inspection,  perform  repetitive  borescope 
inspections  of  GGC  P/N  3106469-01  for 
cracks  in  accordance  with  PWC  JTlSD-lB 
MM  TR  72-95,  dated  January  16, 1991,  and  TR 
72-96.  dated  January  16, 1991.  Ensure  that 
particular  attention  is  paid  to  the  spot  welds. 

(c)  Borescope  inspections  performed  in 
accordance  with  PWC  Service  Information 
Letter  Number  7040,  dated  December  17, 1990. 
are  considered  to  satisfy  the  requirements  of 
paragraph  (a)  of  this  AD. 

(d)  Remove  from  service  prior  to  further 
fight  GGC's  which  are  found  to  be  cracked 
and  replace  with  a  serviceable  GGC  P/N 
3109069-01,  3110464-01  or  3114407-01. 
Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
lepetitive  inspection  requirements  of 
paragraph  (b)  of  this  AD. 

(e)  No  later  than  the  next  engine  overhaul, 
remove  GGC  P/N  3106469-01  and  replace 
with  a  serviceable  GGC  P/N  3109069-01. 
3110464-01  or  3114407-01.  Accomplishment  of 
this  replacement  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  paragraph  (b)  of  this  AD. 

(f)  For  the  purpose  of  this  AD  an  engine 
overhaul  is  defined  as  any  engine 
maintenance  action  which  includes 
separation  of  the  GGC  forward  outer  flange 
and  aft  flange. 

(g)  Aircraft  may  l>e  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(h)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector,  (maintenance,  avionics,  or 
operations,  as  appropriate)  an  alternate 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  specified  in  this  AD  may  be  approved 
by  the  Manager,  Engine  Certification  Office. 
ANE-140.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service,  FAA.  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01603-5299. 

(i)  The  inspections  shall  be  done  in 
accordance  with  the  following  Pratt  & 
Whitney  Canada  documents: 


Document  No. 

Page  No. 

Issue/ 
Rev 

Date 

Tamporary 

1 

Original 

1/16/91 

Revtstoo,  Ta- 

gs to  PWC, 

Malntenafico 

Manual,  Part 

No.30l754i 

Tamporary 

1 

Original 

1/16/91 

Revision,  72- 

96  to  PWC, 

Maintenance 

Manual  Part 

No.  3017542. 

Total  Pages: 

2 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
end  1  CFR  part  51.  Copies  may  be  obtained 
fi  om  Pratt  &  Whitney  Canada,  Inc.. 
Publications  Distribution  Department,  03CA1. 
1000  Marie  Victorin.  Longueuil.  Quebec, 
Canada  J4G  lAl.  Copies  may  be  inspected  at 
tne  FAA.  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  room  311,  Burlington. 
Massachusetts,  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street.  NW.,  room  8401. 
Washington,  DC. 

This  amendment  (39-7Q65,  AD  91-15-02) 
becomes  effective  August  22. 1991. 

Issued  in  Burlington,  Massachusetts,  on 
July  10, 1991. 
Jack  A.  Sain, 

Manager,  Engine  and  PropeUer  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  91-18675  Filed  8-6-91;  8:45  am) 
BtLimo  cooe  4sio-is-h 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor  Name 

AQENCY:  Food  and  Drug  Administration. 
HHS. 


action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  name  from  Syntex 
Animal  Health.  Inc..  to  Syntex  Animal 
Health,  Division  of  Syntex  Agribusiness. 
Ina 

EFFECTIVE  DATE:  August  7,  1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-130).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-295- 
8346. 

SUPPLEMENTARY  INFORMATION:  Syntex 
Animal  Health,  Inc.,  has  informed  FDA 


of  a  change  of  sponsor  name  from 
Syntex  Animal  Health.  Inc..  to  Syntex 
Animal  Health.  Division  of  Syntex 
Agribusiness,  Inc.  The  agency  is 
amending  the  regulations  in  21  CFR 
510.600  (c)(1)  and  (c)(2)  to  reflect  this 
change. 

List  of  Subjects  in  21  CFR  Fart  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,301,  501,  502,  503,  512. 
701.  706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331.  351,  352,  353, 
360b.  3n.  376). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  "Syntex  Animal  Health,  Inc.," 
and  replacing  it  with  the  entry  "Syntex 
Animal  Health,  Division  of  Syntex 
Agribusiness,  Inc.,"  and  in  the  table  in 
paragraph  (c)(2)  in  the  entry  "000033"  by 
revising  the  sponsor  name  to  read  as 
follows: 

§  510.600    Names,  addresses,  and  drug 
laiMler  codes  of  sponsors  of  approved 
applicatioRS. 


(c) 
(1) 


rrm  name  and  address 


Drug 
labeler 
code 


Syntex  Animal  Healtti,  Division  of  Syntex 
AgritMJSiness,  Inc..  3401  HilMew  Ave., 
Palo  Alto,  CA  94304 


000033 


Drug  labetor  code 


Firm  name  and  address 


(2)  •  •  • 
000033 


Syntex  krm\ai  Health  Division 
of  Syntex  Agritxjstness,  Inc., 
3401  Hillview  Ave.,  Pato 
Alto.  CA  94304 


Dated:  August  1, 1991. 
Robert  C  Livingston, 
Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  91-18757  Filed  8-6-91;  8:45  am) 
BtlXmO  CODE  41W-01-M 


21  CFR  Parts  510,  520,  and  5 

Animal  Drugs,  Feeds,  and  R( 
Products;  Primidone  et  aL 

agency:  Food  and  Drug  Adm 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Druj 
Administration  (FDA)  is  amei 
animal  drug  regulations  to  rer 
portions  of  the  regulations  rei 
approval  of  three  new  animal 
applications  (NADA's)  held  b 
Pharmaceutical  Co.,  Inc.,  and 
NADA's  held  by  Sanofi  Anim 
Inc.  In  a  notice  published  else 
this  issue  of  the  Federal  Regit 
withdrawing  approval  of  the  1 

EFFECTIVE  DATE:  August  19, 1! 
FOR  FURTHER  INFORMATION  O 

Mohammad  I.  Sharar,  Center 
Veterinary  Medicine  (HFV-21 
and  Drug  Administration,  560 
Lane.  Rockville.  MD  20857,  SC 
4093. 

SUPPLEMENTARY  INFORMATIOI 

notice  published  elsewhere  ir 
of  the  Federal  Register,  FDA  i 
withdrawing  approval  of  the  I 
NADA's  held  by  Bolar  Pharm 
Co.,  Inc..  130  Lincoln  St..  Copi 
11726,  and  Sanofi  Animal  He< 
7101  College  Blvd.,  suite  610,  < 
Park.  KS  68210. 


NAOANo. 

Sponsor 

107-397 -.... 

Bolar 

Ptiarmaceott- 
cal  Co.,  Inc. 

P 

118-506 

Sanofi  Animal 
Hearth,  Inc. 

^ 

119-974 

Sanofi  Anintal 
Heartti,  Inc. 

h 

125-329 

Bolar 
Pharmaceuti- 
cal Co..  Inc. 

F 

135-299  .„ 

Bolar 
Pharmaceuti- 
cal Co..  Inc. 

A 

This  final  rule  removes  thoi 
of  the  regulations  in  21  CFR  5 
520.1010a{b),  520.1900(b).  524. 
and  524.1560d(b)  that  reflect  i 
these  NADA's.  Additionally, 
Bolar  Pharmaceutical  Co.,  Inc 
sponsors  any  approved  NADi 
510.600  (c)(1)  and  (c)(2)  are  ar 
remove  the  sponsor  entries  fo 

List  of  SubfecU  in  21  CFR 

Part  510 

Administrative  practice  am 
procedure.  Animal  drugs,  Lab 
Reporting  and  recordkeeping 
requirements. 


age  No. 

Issue/ 
Rev 

Date 

1 

1 

Original 

Original 

1/16/91 
1/16/91 

dnesday,  August  7,  1991  /  Rules  and  Regulations 


of  a  change  of  sponsor  name  frum 
Syntex  Animal  Health,  Inc.,  to  Syntex 
Animal  Health,  Division  of  Syntex 
Agribusiness,  Inc.  The  agency  is 
amending  the  regulations  in  21  CFR 
510.600  (cj(l)  and  (c){2)  to  reflect  this 
change. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.301.  501,  502,  503,  512, 
701, 706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352,  353, 
3a0b,  3n,  376). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  "Syntex  Animal  Health,  Inc.," 
and  replacing  it  with  the  entry  "Syntex 
Animal  Health,  Division  of  Syntex 
Agribusiness,  Inc.,"  and  in  the  table  in 
paragraph  (c)(2)  in  the  entry  "000033"  by 
revising  the  sponsor  name  to  read  as 
follows: 

§  510.600    Names,  addresses,  and  drug 
latMler  codes  of  sponsors  of  approved 
appiicatloRS. 
***** 

(c)  •  •  * 
(1)  •  *  • 
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3f  health  and 
;es 

Administration 


eeds,  and  Related 
ge  of  Sponsor  Name 

id  Drug  Administration, 

k 

ood  and  Drug 
FDA)  is  amending  the 
ilations  to  reflect  a 
)r  name  from  Syntex 
nc,  to  Syntex  Animal 
of  Syntex  Agribusiness, 

August  7, 1991. 
ORMATION  contact: 

ot.  Center  for 
cine  (HFV-130),  Food 
istration.  5600  Fishers 
MD  20857,  301-295- 

INFORMATION:  Syntex 
nc,  has  informed  FDA 


Frm  name  and  address 


Dnjg 
labeler 
code 


Syntex  Animal  Healttv  Division  of  Syntex 
Agribusiness,  Inc.,  3401  Millview  Ave., 
Palo  Alto,  CA  94304 


000033 


Drug  labeler  code 


Firm  name  and  address 


(2)  •  •  • 
000033 


Syntex  Animal  Healtti  Division 
of  Syntex  Agribusiness,  Inc., 
3401  Hillview  Ave.,  Palo 
Alto.  CA  94304 


Dated:  August  1, 1991. 
Robert  C  Livingston, 
Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  91-18757  Filed  8-6-91;  8:45  am  J 
BtUmO  CODE  4im-01-« 


21  CFR  Parts  510,  520,  and  524 

Animal  Drugs,  Feeds,  and  Related 
Products;  Primidone  et  aL 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting 
approval  of  three  new  animal  drug 
applications  (NADA's)  held  by  Bolar 
Pharmaceutical  Co.,  Inc.,  and  two 
NADA's  held  by  Sanofi  Animal  Health. 
Inc.  In  a  notice  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  the  NADA's. 
EFFECTIVE  DATE:  August  19, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4093. 

SUPPL£MENTARY  INFORMATION:  In  a 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
withdrawing  approval  of  the  following 
NADA's  held  by  Bolar  Pharmaceutical 
Co.,  Inc.,  130  Lincoln  St.,  Copiague,  NY 
11726,  and  Sanofi  Animal  Health.  Inc., 
7101  College  Blvd.,  suite  610,  Overland 
Park,  KS  68210. 


NAOANo. 

Sponsor 

Product 

107-397 _.... 

Bdar 

Primidone 

Pfiarmaceutt- 

tablets. 

cal  Co.,  Inc. 

11B-506 

Sanofi  Animal 

Nitrofurazone 

Healtti.  Inc. 

ointiTierrt- 

119-974 

Sanofi  Animal 

Nitrolurarooe 

Heattti.  Inc. 

solution. 

125-329 

Bolar 

Furosemide 

Pttarmaceuti- 

tablets. 

calCo.,  Inc. 

13&-299 _.. 

Bolar 

Acepromazme 

Pttarmaceuti- 

maleats 

cal  Co..  Inc. 

tablets. 

This  final  rule  removes  those  portions 
of  the  regulations  in  21  CFR  520.23(a)(2), 
520.1010a(b),  520.1900(b),  524.1580b(b), 
and  524.1580d(b)  that  refiect  approval 
these  NADA's.  Additionally,  because 
Bolar  Pharmaceutical  Co.,  Inc.,  no  longer 
sponsors  any  approved  NADA's  21  CFR 
510.600  (c)(1)  and  (c)(2)  are  amended  to 
remove  the  sponsor  entries  for  that  firm. 

List  of  Subjects  in  21  CFR 

Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 


Part  520 

Animal  drugs. 
Part  524 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510, 520,  and  524  are  amended 
as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501,  502.  503.  512. 
701,  706  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U&C  321,  331,  351.  352.  353. 
360b,  371,  376). 

SS10.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  for  "Bolar  Pharmaceutical  Co., 
Inc.,"  and  in  the  table  in  paragraph  (c)(2) 
by  removing  the  entry  for  "000725". 

PART  520— ORAL  DOSAGE  FORM 

NEW  Animal  drugs  not  subject 

TO  CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Autlwrity:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b]. 


§52023    [Anwndad] 

4.  Section  520.23  Acepromazine 
maleate  tablets  is  amended  in 
paragraph  (a)(2)  by  removing  the  phrase 
"Nos.  000725  and"  and  inserting  "No."  in 
its  place. 

S  520.1010*    [An>endedl 

5.  Section  520.1010a  Furosemide 
tablets  or  boluses  is  amended.in 
paragraph  (b)  by  removing  the  phrase 
"Nos.  000725  and"  and  inserting  "No."  in 
its  place. 


§520.1900    [Amended] 

6.  Section  520.1900  Primidone  tablets 
is  amended  in  paragraph  (b)  by 
removing  the  phrase  "Nos.  000725  and" 
and  inserting  "No."  in  its  place. 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

7.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  Sec  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.aC  360b). 


§S24.1580b    [Amended] 

8.  Section  524.1580b  Nitrofurazone 
ointment  is  amended  in  paragraph  (b)  by 
removing  the  number  "050604". 

§524.1S80d    [Amended] 

9.  Section  524.1580d  Nitrofurazone 
solution  is  amended  in  paragraph  (b)  by 
removing  the  number  "050604". 

Dated:  August  1. 1991. 
Richard  H.  Teska, 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc  91-18758  Filed  8-6-91;  MS  am] 

BNJJNO  COOC  41M>-01-M 

21  CFR  Parts  510  and  524 

Animal  Drugs,  Feeds,  and  Related 
Products;  Liquid  Crystalline  Trypsin, 
Peru  Balsam,  Castor  Olh  Ctiange  of 
Sponsor 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
change  of  sponsor  for  a  new  animal  drug 
application  (NADA)  for  liquid 
crystalline  trypsin.  Peru  balsam,  castor 
oil  from  Pan  American  Pharmaceuticals, 
Inc..  to  Famam  Companies.  Inc. 

EFFECTIVE  DATE  August  7.  1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Benjamin  A  Puyot  Center  for 
Veterinary  Medicine  (HFV-130).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-295- 
6646. 

8UPPLCMENTARY  INFORMATION:  Pan 

American  Pharmaceuticals,  Inc.,  4156 
Danvers  Ct.  SEL,  Grand  Rapids,  MI 
49508,  has  informed  FDA  that  it  has 
transferred  ownership  of,  and  all  rights 
and  interests  in,  NADA  31-555  (liquid 
crystalline  trypsin.  Peru  balsam,  castor 
oil)  to  Famam  Companies,  Inc.,  301 
West  Osbom.  Phoenix,  AZ  85013-392a 
The  agency  is  amending  the  regulations 
in  21  CFR  510.600  (c)(1)  and  (c)(2)  and 
524.2820(b)(2)  to  reflect  the  change  of 
sponsor. 

List  of  Subjects  in  21  CFR 

Part  510 

Administrative  practice  and 
procediu^s.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Part  524 

Animal  drugs. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  524  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301.  501.  502.  503.  512, 
701,  706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352,  353, 
360h.  371.  376). 

§510.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entry  for  "Pan  American 
Pharmaceuticals,  Inc.,"  and  in  the  table 
in  paragraph  (t)(2)  by  removing  the 
entry  for  "052799". 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM— NEW 
ANIMAL  DRtiGS  NOT  SliBJECT  TO 
CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Urjg.  and  Cosmetic  Act  (21  U.S.C  3e0b). 

§524.2620    lAmendedl 

4.  Section  524.2620  Liquid  crystalline 
trypsin,  Peru  balsam,  castor  oil  Is 
amended  in  paragraph  (b)(2)  by 
removing  the  number  "052799"  and 
replacing  it  with  the  number  "017135". 

Dated:  August  1, 1991. 
Robert  C.  Livingston, 
Director.  Center  for  Veterinary  Medicine. 
[PR  Doc.  91-18759  Filed  8-ft-ei:  8:45  am] 

BIUJNS  CODE  4ia»4Mi 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
(CGO09-91-03] 

Drawbridge  Operation  ReguiatiGns; 
Cheboygan  River,  Ml 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the 
Michigan  Department  of  Transportation, 
the  Coast  Guard  is  amending  the 
operating  regulations  governing  the  US- 
23  highway  bridge  at  mile  0.9  across  the 
Cheboygan  River  in  Cheboygan, 
Michigan,  by  extending  the  period  of 


time  the  bridge  opens  for  the  passage  of 
recreational  vessels  on  a  regulated 
schedule.  This  change  is  being  made 
because  an  increase  of  vehicle  traffic, 
and  because  random  bridge  openings 
are  causing  vehicular  traffic  tie-ups. 
This  action  will  accommodate  the 
current  needs  of  vehicular  traffic  and 
still  provide  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  These  regiilations 
become  effective  on  September  6,  1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  W.  Bloom.  Jr..  Chief.  Bridge 
Branch,  telephone  (216)  522-3993. 
SUPPI.EMENTARY  INFORMATION:  On  May 
7, 1991,  the  Coast  Guard  published 
proposed  rules  Vol.  56.  No.  88.  FR  21114 
and  FR  21115  concerning  this 
amendment.  The  Commander,  Ninth 
Coast  Guard  District,  also  published  the 
proposal  as  a  Public  Notice  dated  May 
23, 1991.  Interested  persons  were  given 
until  June  21. 1991,  to  submit  comments. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Fred  H.  Mieser,  project  officer,  and 
Commander  M.  Eric  Reeves,  U.S.  Coast 
Guard  project  attorney. 

Discussion  of  Comments 

One  comment  was  received  as  a 
result  of  the  public  notices  in  response 
to  the  proposed  change.  The  comment 
was  from  the  Michigan  Department  of 
Natural  Resources  and  they  had  no 
objection  to  the  proposed  action. 

Economic  Assessment  and  Certificatioa 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulations  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  28, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The 
operating  regulations  expand  the  times 
for  regulated  openings  during  the  period 
May  16  through  September  15.  The  draw 
is  required  to  open  on  signal  for  the 
passage  of  recreational  vessels  from 
three  minutes  before  to  three  minutes 
after  the  quarter  and  three-quarters  horn- 
between  the  hours  of  6  a.m.  and  6  p.m.. 
seven  days  a  week.  From  6  p.m.  to  6 
a.m.,  seven  days  a  week,  the  draw  is 
required  to  open  on  signal  few  the 
passage  of  all  vessels.  The  additional 
regulated  periods  will  help  to  alleviate 
vehicle  traffic  tie-ups  while  still 
allowing  vessels  to  navigate  the  river. 
Since  the  ectmomic  impact  of  these 
regulations  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that  they  will 


not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  thai 
the  final  rule  does  not  have  a  sufficient 
federalism  implication  to  warrant 
preparation  of  a  Federalism  Statement. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

I 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  Utle  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46(  33 
CFR  1.05-l(g). 

2.  Section  117.627  is  revised  to  read  as 
follows: 

§117.627    Cheboygan  River. 

The  draw  of  the  US  23  highway 
bridge,  mile  0.9  at  Cheboygan  shall 
operate  as  follows: 

(a)  From  March  16  through  May  15 
and  from  September  16  through 
December  14,  the  draw  shall  open  on 
signal. 

(b)  From  May  16  through  September 
15— 

(1)  Between  the  hours  of  6  pjn.  and  6 
a.m.,  seven  days  a  week,  the  draw  shall 
open  on  signal. 

(2)  Between  the  hours  of  6  a.m.  and  6 
p-m.,  seven  days  a  week,  the  draw  need 
open  only  from  three  minutes  before  to 
three  mmutes  after  the  quarter  and 
three-quarters  hour. 

(c)  From  December  15  through  March 
15.  no  bridgetender  is  required  to  be  at 
the  bridge  and  the  draw  need  not  open 
unless  a  request  to  open  the  draw  is 
given  to  the  Cheboygan  Police 
Department  at  least  24  hours  in  advance 
of  a  vessel's  time  of  intended  passage 
through  the  draw. 

(d)  At  all  times,  the  draw  shall  open 
as  soon  as  possible  for  the  passage  of 
public  vessels  of  the  United  States.  State 
or  local  vessels  used  for  public  safety, 
commercial  vessels,  and  vessels  in 
distress. 


Dated:  July  30, 1991. 
jG.A  Penington, 

Rear  Admiral.  U.S.  Coast  Guard,  C 
Ninth  Coast  Guard  District 
[FR  Doc.  91-18719  Filed  fr-6-91;  8:' 
BtLLNM  CODE  4t10-14-M 


33  CFR  Part  161 
(CGO  91-015] 
RIN211S-AE05 

Puget  Sound  Vessel  Traffic  S 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  rulemaking  an 
Puget  Sound  Vessel  Traffic  Se 
(VTS)  regulations  to  incorpors 
channel  communications  syst( 
Communicating  on  the  presen 
frequency,  156.700  MHz  (chan 
has  become  difficult  due  to  in( 
vessel  traffic.  By  using  a  secor 
designated  frequency,  156.250 
(channel  5A),  communications 
channel  14  will  be  reduced,  th 
improving  navigational  safety 
VTS  Area. 

EFFECTIVE  DATE:  September  6. 
FOR  FURTHER  INFORMATION  CC 
Bruce  Riley,  Project  Manager, 
Navigation  Safety  Systems  Sp 
Projects  Staff.  Tel.  (202)  267-0 
SUPPLEMENTARY  INFORMATION 

Drafting  Information 

The  principal  persons  invol' 
drafting  this  document  are  Bn 
Project  Manager,  and  Nichola 
Grasselli,  Project  Counsel,  Of! 
Chief  Counsel. 

Regulatory  History 

On  April  5, 1991,  the  Coast  ( 
published  a  Notice  of  Propose 
Rulemaking  entitled  Puget  Soi 
Traffic  Service  in  the  Federal 
(56  FR  14046).  The  Coast  Guai 
no  letters  commenting  on  the ; 
A  public  hearing  was  not  reqi 
one  was  not  held. 

Background  and  Purpose 

Communications  in  the  VTS 
Sound  Area  have  become  inci 
difficult  due  to  the  large  volur 
traffic.  The  VTS  has  noticed  a 
significant  increase  in  the  nun 
incidents  of  covered  communi 
transmission  by  one  unit  mad 
unreadable  because  of  a  seco 
transmission)  occurring  on  ch 
This  is  an  indication  that  this 
channel  is  being  over  used. 

VTS  Puget  Sound  will  use  c 
designated  by  the  Federal 
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not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  a  sufficient 
federalism  implication  to  warrant 
preparation  of  a  Federalism  Statement. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 

117  of  tide  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499: 49  CFR  1.46(  33 
CFR  1.05-l(g). 

2.  Section  117.627  is  revised  to  read  as 
follows: 

S  117.627    Ctteboygan  Rtvw. 

The  draw  of  the  US  23  highway 
bridge,  mile  0.9  at  Cheboygan  shall 
operate  as  follows: 

(a)  From  March  16  through  May  15 
and  from  September  16  through 
December  14,  the  draw  shall  open  on 
signal. 

(b)  From  May  16  through  September 
15— 

(1]  Between  the  hours  of  6  pjn.  and  6 
a.m..  seven  days  a  week,  the  draw  shall 
open  on  signal. 

(2)  Between  the  hours  of  6  a.m.  and  6 
p-m.,  seven  days  a  week,  the  draw  need 
open  only  from  three  minutes  before  to 
three  mmutes  after  the  quarter  and 
three-quarters  hour. 

(c)  From  December  15  through  March 
15,  no  bridgetender  is  required  to  be  at 
the  bridge  and  the  draw  need  not  open 
unless  a  request  to  open  the  draw  is 
given  to  the  Cheboygan  Police 
Department  at  least  24  hours  in  advance 
of  a  vessel's  time  of  intended  passage 
through  the  draw. 

(d)  At  all  times,  the  draw  shall  open 
as  soon  as  possible  for  the  passage  of 
public  vessels  of  the  United  States,  State 
or  local  vessels  used  for  public  safety, 
commercial  vessels,  and  vessels  in 
distress. 


Dated:  July  30, 1991. 
Xj.A.  Penington, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District 
[FR  Doc.  91-18719  Filed  ft-6-91;  8:45  am) 
BtUJNO  CODE  4t10-14-M 


33  CFR  Part  161 
ICGD  91-0151 
RIN2115-AE05 

Puget  Sound  Vessel  Traffic  Seivice 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  This  rulemaking  amends  the 
Puget  Sound  Vessel  Traffic  Service 
(VTS)  regulations  to  incorporate  a  multi- 
channel communications  system. 
Communicating  on  the  present  VTS 
frequency,  156.700  MHz  (channel  14), 
has  become  difficult  due  to  increased 
vessel  traffic.  By  using  a  second  VTS 
designated  frequency,  156.250  MHz 
(channel  5A),  communications  on 
channel  14  will  be  reduced,  thereby 
improving  navigational  safety  in  the 
VTS  Area. 

EFFECTIVE  DATE:  September  6. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Riley,  Project  Manager, 
Navigation  Safety  Systems  Special 
Projects  Staff,  Tel.  (202)  267-0412. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Bruce  Riley, 
Project  Manager,  and  Nicholas 
Grasselli,  Project  Counsel,  Office  of 
Chief  Counsel. 

Regulatory  History 

On  April  5. 1991,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  entitled  Puget  Sound  Vessel 
Traffic  Service  in  the  Federal  Register 
(56  FR  14046).  The  Coast  Guard  received 
no  letters  commenting  on  the  proposal. 
A  public  hearing  was  not  requested  and 
one  was  not  held. 

Background  and  Purpose 

Communications  in  the  VTS  Puget 
Sound  Area  have  become  increasingly 
difficult  due  to  the  large  volume  of 
traffic.  The  VTS  has  noticed  a 
significant  increase  in  the  number  of 
incidents  of  covered  communications  (a 
transmission  by  one  unit  made 
unreadable  because  of  a  second  unit's 
transmission)  occurring  on  channel  14. 
This  is  an  indication  that  this  radio 
channel  is  being  over  used. 

VTS  Puget  Sound  will  use  channel  5A 
designated  by  the  Federal 


Communications  Commission  for  VTS 
use,  as  the  second  channel  for  their  VTS 
operations.  Vessels  must  have  the 
capability  to  communicate  with  the 
Vessel  Traffic  Center  (VTC)  on  channel 
5A  and  channel  14.  Vessels  will  be 
directed  to  use  either  channel  5A  or 
channel  14  by  the  VTC. 

Regulatory  Evaluation 

This  rule  is  not  major  under  Executive 
Order  12291  and  is  not  significant  under 
the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26, 1979). 

Since  the  vast  majority  of  vessel 
owners  or  operators  affected  by  this 
rulemaking  already  have  channel  5A 
programmed  into  their  VHF/FM  radios, 
the  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  Regulatory  Evaluation  is  uimecessary. 

Small  Entities 

The  regular  practices  of  present  users 
of  VTS  Puget  Sound  will  not  change 
significantly  because  of  this  rulemaking. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

The  Coast  Guard  considers 
operational  communications  within  the 
VTS  Area  as  transitory  in  nature  and, 
therefore,  has  concluded  that  this  rule 
contains  no  collection  of  information 
requirements  (44  U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  rulemaking  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rulemaking 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation.  Since  this  rulemaking  is 
primarily  aimed  at  improving 
communications  and  navigation,  no 
effect  on  the  human  environment  is 
expected.  A  Categorical  Exclusion 
Determination  is  available  for 
inspection  or  copying  in  the  rulemaking 
docket 


List  of  Subjects  in  33  CFR  Part  161 

Harbors,  Navigation  (water).  Vessels, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  part  161  as  follows: 

PART  161— VESSEL  TRAFFIC 
MANAGEMENT 

1.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  49  CFR  1.46. 

2.  Section  161.114  is  revised  to  read  as 
follows: 

$161-114    Use  Of  designated  IrMiuwKiM. 

(a)  The  VTS  Area  uses  a  two- 
frequency  VHF-FM  communication 
system.  "The  two  primary  working 
frequencies  authorized  by  FCC  rule  47 
CFR  80.383  are  156.25  MHz  (channel  5A) 
and  156.70  MHz  (channel  14). 

(b)  The  secondary  frequency 
throughout  the  VTS  Area  is  156.650  MHz 
(channel  13). 

(c)  No  one  shall  transmit  on  these 
VTS  frequencies  for  any  purpose  other 
than  to  pass  information  and  reports  to 
and  from  the  VTC  or  necessary 
navigational  safety  information  between 
vessels. 

(d)  All  transmissions  to  the  VTC  shall 
be  initiated  on  low  power.  High  power 
may  be  used  only  if  low  power 
communications  are  unsuccessful. 

(e)  Vessels  will  communicate  with  the 
VTC  on  channel  5A  or  channel  14,  as 
directed  by  die  VTC. 

Dated:  )uly  30. 1991. 
L|.  Black. 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 

Office  of  Navigation  Safety  and  Waterway 

Services. 

(FR  Doc.  91-18720  Filed  8-6-91;  8:45  am] 

BtUJNO  COOe  MtO-14-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  Na  110;  FRL-39768] 

Approval  and  Promulgation  of 
Implementation  Plans;  Revision  to  th% 
Stats  of  New  York  Implentsntation 
Plan 

aqcncy:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  today  the 
approval  on  a  permanent  basis  of  a 
request  by  New  Yoiic  State  to  revise  the 
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New  York  State  Implementation  War. 
(SIP)  to  allow  Orange  and  Rockland 
Utilities  (ORU),  Inc.  to  operate  two 
reconverted  units  at  its  Lovett 
Generating  Station  in  Stony  Point,  New 
York  on  coal.  A  temporary  revision 
allowing  coal  burning  for  a  42-month 
period  expired  on  December  9. 1990,  but 
was  extended  by  EPA  for  six  months  to 
allow  time  for  processing  the  State's 
request  for  a  permanent  SIP  revision. 
This  revision  relaxes  the  normal 
emission  limit  of  0.4  pounds  of  sulfur 
dioxide  (SCfe)  per  million  British  thermal 
units  (Ibs/MMBtu)  to  1.0  Ib/MMBtu  for 
units  4  and  5  if  both  are  operated  on 
coal,  or  to  1.5  Ib/MKfBtu  for  one  unit  if 
the  other  is  operated  on  fuel  oil,  natural 
gas  or  is  not  operated  at  all.  Today,  EPA 
is  permanently  incorporating  into  the 
New  York  SIP  those  portions  of  the 
State's  Certificates  to  Operate  for  units 
4  and  5  of  ORU's  Lovett  Generating 
Station  which  pertain  to  the  SOa 
emission  limits. 

DATES:  Effective  Date:  This  action  will 
be  effective  September  6. 1991. 
AODAESSES:  Copies  of  the  state 
submittal(s}  are  available  at  the 
following  addresses  for  inspection 
diuing  normal  business  hours: 
Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch 
26  Federal  Plaza,  room  1034A  New 
York,  New  York  10278. 
New  York  State  Department  of 
Environmental  Conservation.  Division 
of  Air  Resources,  50  Wolf  Road, 
Albany,  New  York  12233. 
Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  26  Federal  Plaza,  room  1034A, 
New  York,  New  York  10278  (212)  264- 
2517. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  Federal  Register  notice  published 
on  March  15, 1983  (48  FR  11093),  the 
Environmental  Protection  Agency  (EPA) 
announced  that  the  State  of  New  York 
had  submitted  a  request  to  revise  the 
sulfur  dioxide  (SO*)  portion  of  its  State 
Implementation  Plan  (SIP).  This  revision 
sought  to  allow  Orange  and  Rockland 
Utilities,  Inc.  (ORU)  to  reconvert  two 
units  at  its  Lovett  Generating  Station  in 
Stony  Point.  New  York  from  oil  to  coal. 
It  entailed  relaxing  the  normal  emission 
limit  of  0.4  Ibs/MMBtu  to  1.0  Ib/MMBtu 
for  units  4  and  5  if  both  are  operated  on 
coal,  or  1.5  Ib/MMBtu  for  one  unit  if  the 
other  is  operated  on  fuel  oil,  natural  gas 
or  is  not  operated  at  all. 


In  order  to  approve  the  New  York  SIP 
revision  request,  EPA  required  a 
demonstration  that  the  conversion 
would  not  adversely  affect  air  quaUty. 
An  air  quality  modeling  analysis  was 
submitted  to  EPA  however,  it  was  not 
consistent  with  EPA's  Guideline  on  Air 
Quality  Models,  (Revised),  (EPA-450/2- 
78-027R).  On  November  21, 1984  (49  FR 
45872),  EPA  published  a  supplemental 
Fefleral  Register  notice  which  described 
an  agreement  between  EPA,  the  New 
York  State  Department  of 
Environmental  Conservation  (NYSDEC), 
and  ORU  under  which  ORU  was 
allowed  to  temporarily  reconvert  the 
Lovett  facility  to  coal  and  replace  two 
existing  stacks  with  a  single  475  foot 
stack.  This  included  an  air  dispersion 
model  analysis  of  the  Lovett  area,  which 
is  mostly  characterized  by  complex 
terrain.  Due  to  the  uncertainties 
associated  with  state-of-the-art  complex 
terrain  modeling,  EPA  decided  that  only 
post-conversion  ambient  air  monitoring 
could  verify  the  accuracy  of  the  State's 
complex  terrain  modeling  results. 

Under  the  aforementioned  agreement, 
New  York  State  received  a  temporary 
relaxation  in  the  SO2  limitations  in  its 
SIP  in  order  to  allow  ORU  to  bum  coal 
during  a  42-month  test  period.  Diuing 
this  time,  ORU  was  required  to  monitor 
the  effects  on  ambient  air  quality  of  the 
reconversion  and  conduct  an  evaluation 
of  three  air  quality  dispersion  models: 
The  EPA  Complex  I  model,  the  NYSDEC 
model,  and  a  modified  NYSDEC  model. 
Based  upon  a  statistical  comparison 
between  the  predicted  concentrations 
generated  by  the  models  and  the 
measured  concentrations  obtained  at  12 
monitoring  sites  located  around  the 
facility,  it  was  determined  that  the  most 
accurate  predictor  of  air  quality  at  the 
site  was  the  modifled  NYSDEC  model. 
In  its  subsequent  SIP  revision  request 
for  a  permanent  reconversion,  NYSDEC 
used  this  model  to  determine  whether 
the  air  quality  impacts  resulting  from  the 
facility's  reconversion  were  acceptable. 
EPA's  final  approval  of  the  42-month 
special  emission  limitation  and  model 
evaluation  study  appeared  in  the 
Federal  Register  on  May  3a  1985  (50  FR 
23004).  The  42-month  period  started  on 
Jime  6. 1987  when  unit  5  of  the  Lovett 
plant  began  burning  coal. 

It  should  be  noted  that  on  December  2, 
1990  (55  FR  51101),  EPA  extended  the  42- 
month  special  limitation  for  a  period  of 
six  months,  due  to  delays  in  processing 
an  approvable  State-submitted 
permanent  SIP  revision  request  for  the 
facility.  In  approving  the  original  42- 
month  special  emission  limitation.  EPA 
gave  itself  the  option  of  granting  such  an 
extension  should  delays  in  processing 
arise,  provided  that  ORU  met  specific 


conditions  (see  40  CFR  62.1675).  For 
further  information  on  the  granting  of 
this  extension,  the  reader  is  referred  to 
the  December  12. 1990  Federal  Re^ster 
notice. 

In  a  Federal  Register  notice  published 
on  April  3, 1961.  (56  FR  13605)  EPA 
announced  its  proposal  and  requested 
comments  on  the  approval  of  the  site 
specific  emission  limit  for  the  Lovett 
reconversion.  EPA  received  one 
comment  during  the  comment  period. 
The  comment  was  in  support  of  the  SIP 
revision. 

The  State  Submittal 

On  September  18. 1990.  NYSDEC 
submitted  a  facility  specific  SOi  SIP 
revision  request  for  the  Lovett 
Generating  Station.  The  State's  request 
was  supported  by  a  demonstration  that 
the  conversion  would  not  lead  to  a 
violation  of  the  Prevention  of  Significant 
Deterioration  (PSD)  increment  or 
national  ambient  air  quality  standard 
for  SO2.  This  was  based  upon  modeling 
results  obtained  from  the  modified 
NYSDEC  Complex  Terrain  model. 
Documents  submitted  by  NYSDEC  to 
support  its  SIP  revision  request  include 
Lovett  Generating  Station  Model 
Evaluation  Study,  Lovett  Generating 
Station  Emission  Limitation  Study,  and 
the  Review  of  Orange  and  Rockland 
Model  Evaluation  Study  end  Emission 
Limitation  Study  for  Lovett  Facility  for 
Units  4  and  5.  In  addition,  monitoring  for 
ambient  air  quality  at  a  number  of 
locations  impacted  by  the  Lovett 
Generating  Station  demonstrated 
compliance  v«rith  the  standards  for  SO3. 
(For  further  details  on  the  models  and 
the  results  of  the  evaluation  study,  the 
reader  is  referred  to  a  December  1990 
Technical  Support  Document  available 
at  the  locations  identified  earlier  in  the 
"Addresses"  section  of  today's  notice). 

On  April  12. 1991.  the  State  submitted 
additional  material  related  to  the  SIP 
revision  request  package.  This  included 
the  hearing  oHlcer's  report  from  the 
public  hearing  held  on  November  13, 
1990.  an  Order  on  Consent  signed  by  the 
State  and  ORU  wherein  ORU  agreed  to 
study  and  abate  the  particulate 
emissions  from  the  Lovett  facility.'  and 
Certificates  to  Operate  for  units  4  and  5. 
The  Certificates  to  Operate  for  units  4 
and  5  do  not  contain  the  specific 
emission  limits  approved  herein.  These 
Certificates  to  Operate  incorporate  the 
limits  by  reference  to  an  April  13, 1982 


'  A  copy  of  the  Order  on  Content  was  tubmitted 
as  part  of  the  SIP  revision  request  submiltal  for  EPA 
infanaatioo  only.  The  issue  covered  by  thl*  Order 
does  not  have  a  direct  bearing  on  this  SO>  SIP 
revision. 


Federal  Register 

Commissioner's  decision  and  1 
October  14, 1982  Amended  0^ 
specifically  state  the  SOi  emis 
and  respective  monitoring  and 
requirements. 

Conclusion  I' 

NYSDEC  requested  a  revisit 
SO]  SIP  for  a  site  specific  facil 
Lovett  Generating  Station,  loc 
Stony  Point  New  York.  This  p 
would  allow  the  Lovett  Gener 
Station  to  convert  units  4  and 
permanently  from  oil  to  coal  v 
emission  limit  of  1.0  Ib/MMBti 
these  units  are  operated  on  co 
Ib/MMBtu  for  one  unit  if  the  c 
operated  on  fuel  oil,  natural  %\ 
operated  at  all.  The  air  disper 
results  and  monitoring  data  ol 
during  a  42-month  coal  bumin 
period  showed  no  exceedancf 
increments  or  national  ambiei 
quality  standards  for  SOj. 

Since  it  was  found  that  the  • 
impacts  from  the  proposed  co 
conversion  do  not  result  in  an 
violations  of  the  PSD  increme 
standards  for  SOi  and  ORU  h 
requirements  under  which  it  c 
convert  to  coal,  EPA  is  approi 
SIP  submittal  allowing  Lovett 
coal  with  the  emission  limitat 
identified  earlier  in  this  notict 

On  April  3, 1991,  the  State  i 
Certificates  to  Operate  for  im; 
which  incorporate  by  referent 
attached  sheet  of  special  cone 
April  13, 1982  Commissioner'^ 
an  October  14, 1982  Amended 
The  October  14. 1982  Amende 
includes  the  SOt  emission  lim 
MMBtu  for  units  4  and  5  if  bo' 
operated  on  coal,  or  1.5  Ib/M! 
one  unit  if  the  other  is  operate 
oil.  natural  gas  or  is  not  opera 

EPA  is  permanently  approv 
emission  limits  and  those  por 
documents  incorporated  into 
Certificates  to  Operate  which 
continuous  SOj  emissions  mo 
and  reporting  requirements  fc 
emissions  and  any  other  cone 
included  in  the  State's  submit 
would  enhance  enforcement, 
and  reporting  of  the  SOi  emis 
units  4  and  5. 

EPA  has  reviewed  this  reqi 
revision  of  the  federally-appr 
for  conformance  with  the  pro' 
the  November  15, 1990  Clean 
amended.  The  Agency  has  de 
that  this  action  conforms  witl 
requirements  irrespective  of  t 
the  initial  submittal  preceded 
enactment. 

Nothing  in  this  action  shoui 
construed  as  permitting  or  all 
establishing  a  precedent  for  a 
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conditions  (see  40  CFR  62.1675).  For 
further  information  on  the  granting  of 
this  extension,  the  reader  is  referred  to 
the  December  12, 1990  Fadera]  Re^ster 
notice. 

In  a  Federal  Register  notice  pubhshed 
on  April  3. 1991,  (56  FR  13605)  EPA 
announced  its  proposal  and  requested 
conunents  on  the  approval  of  the  site 
specific  emission  limit  for  the  Lovett 
reconversion.  EPA  received  one 
comment  during  the  comment  period. 
The  comment  was  in  support  of  the  SIP 
revision. 

The  State  Submittal 

On  September  18. 1990,  NYSDEC 
submitted  a  facihty  specific  SO*  SIP 
revision  request  for  the  Lovett 
Generating  Station.  The  State's  request 
was  supported  by  a  demonstration  that 
the  conversion  would  not  lead  to  a 
violation  of  the  Prevention  of  Significant 
Deterioration  (PSD)  increment  or 
national  ambient  air  quality  standard 
for  SOi.  This  was  based  upon  modeling 
results  obtained  from  the  modified 
NYSDEC  Complex  Terrain  model. 
Documents  submitted  by  NYSDEC  to 
support  its  SIP  revision  request  include 
Lovett  Generating  Station  Model 
Evaluation  Study,  Lovett  Generating 
Station  Emission  Limitation  Study,  and 
the  Review  of  Orange  and  Rockland 
Model  Evaluation  Study  and  Emission 
Limitation  Study  for  Lovett  Facility  for 
Units  4  and  5.  In  addition,  monitoring  for 
ambient  air  quality  at  a  number  of 
locations  impacted  by  the  Lovett 
Generating  Station  demonstrated 
compliance  with  the  standards  for  SOj. 
(For  further  details  on  the  models  and 
the  results  of  the  evaluation  study,  the 
reader  is  referred  to  a  December  1990 
Technical  Support  Document  available 
at  the  locations  identified  earlier  in  the 
"Addresses"  section  of  today's  notice). 

On  April  12. 1991,  the  State  submitted 
additional  material  related  to  the  SIP 
revision  request  package.  This  included 
the  hearing  officer's  report  from  the 
public  hearing  held  on  November  13, 
1990.  an  Order  on  Consent  signed  by  the 
State  and  ORU  wherein  ORU  agreed  to 
study  and  abate  the  particulate 
emissions  from  the  Lovett  facility,'  and 
Certificates  to  Operate  for  units  4  and  5. 
The  Certificates  to  Operate  for  units  4 
and  5  do  not  contain  the  specific 
emission  limits  approved  herein.  These 
Certificates  to  Operate  incorporate  the 
limits  by  reference  to  an  April  13, 1982 


'  A  copy  of  tbe  Order  on  Conaent  was  fubmitled 
as  part  of  the  SIP  revision  request  submittal  (or  EPA 
infansatioa  only.  The  issue  covered  by  this  Order 
does  not  have  a  direct  iMaring  on  this  SOi  SIP 
revision. 


Commissioner's  decision  and  an 
October  14, 1982  Amended  Order  which 
specifically  state  the  SOt  emission  limits 
and  respective  monitoring  and  reporting 
requirements. 

Conclusion 

NYSDEC  requested  a  revision  to  its 
SO2  SIP  for  a  site  specific  facility,  the 
Lovett  Generating  Station,  located  in 
Stony  Point  New  York.  This  revision 
would  allow  the  Lovett  Generating 
Station  to  convert  units  4  and  5 
permanenUy  from  oil  to  coal  with  an 
emission  limit  of  1.0  Ib/MMBtu  if  both  of 
these  units  are  operated  on  coal  or  1.5 
Ib/MMBtu  for  one  unit  if  the  other  is 
operated  on  fuel  oil,  natural  gas  or  is  not 
operated  at  all.  The  air  dispersion  model 
results  and  monitoring  data  obtained 
during  a  42-month  coal  burning  test 
period  showed  no  exceedances  of  PSD 
increments  or  national  ambient  air 
quality  standards  for  SO2. 

Since  it  was  found  that  the  air  quality 
impacts  from  the  proposed  coal 
conversion  do  not  result  in  any 
violations  of  the  PSD  increment  or 
standards  for  SOi  and  ORU  has  met  the 
requirements  under  which  it  could 
convert  to  coal,  EPA  is  approving  the 
SIP  submittal  allowing  Lovett  to  burn 
coal  with  the  emission  limitations 
identified  earlier  in  this  notice. 

On  April  3. 1991,  the  State  issued 
Certificates  to  Operate  for  units  4  and  5 
which  incorporate  by  reference  an 
attached  sheet  of  special  conditions,  an 
April  13, 1982  Commissioner's  Decision, 
an  October  14, 1982  Amended  Order. 
The  October  14, 1982  Amended  Order 
includes  the  SOj  emission  limit  of  1.0  lb/ 
MMBtu  for  units  4  and  5  if  both  are 
operated  on  coal,  or  1.5  Ib/MMBtu  for 
one  unit  if  the  other  is  operated  on  fuel 
oil,  natural  gas  or  is  not  operated  at  all. 

EPA  is  permanently  approving  these 
emission  limits  and  those  portions  of  the 
documents  incorporated  into  the 
Certificates  to  Operate  which  relate  to 
continuous  SOi  emissions  monitoring 
and  reporting  requirements  for  SOj 
emissions  and  any  other  condition 
included  in  the  State's  submittal  which 
would  enhance  enforcement,  monitoring 
and  reporting  of  the  SOs  emissions  from 
units  4  and  5. 

EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  November  15, 1990  Clean  Air  Act  as 
amended.  The  Agency  has  determined 
that  this  action  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  initial  submittal  preceded  the  date  of 
enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 


request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  Ught  of  speci^c 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C.  S  «)5(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  table  3 
SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Under  section  307(b)(1),  42  U.S.C.  7607 
(b)(1)  of  the  Act  as  amended,  petitions 
for  judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  from  the  date  of 
publication.  FiUng  a  petition  for 
reconsideration  by  the  Regional 
Administrator  of  this  final  rule  does  not 
affect  the  finahty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C  7607(b)(2)). 

List  of  Subjects  in  40  CFR  Part  S2 

Air  pollution  control  Incorporation  by 
reference.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  July  8. 1991. 
Coostantinfl  Sidamon-EristofT, 

Regional  Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40,  chapter  L  subchapter  C,  part 
52,  Code  of  Federal  Regidations  is 
amended  as  follows: 

Subpart  HH— New  Yorlc 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 

2.  Section  52.1670  is  amended  by 
adding  new  paragraph  (c)(83)  to  read  as 
follows: 

§52.1670    Identification  Of  plan. 


(c)  *  *  * 
*        *        •        •        * 

(83)  A  revision  submitted  on 
September  18. 1990  with  additional 
materials  submitted  on  April  12, 1991, ' 
and  June  3, 1991  by  the  New  York  State 
Department  of  Enviroiunental 
Conservation  that  revises  the  SOi 
emission  limit  for  units  4  and  5  of 
Orange  and  Rockland  Utilities'  Lovett 
Generating  Station. 

(i)  Incorporation  by  reference.  Sulfur 
dioxide  emission  limits  incorporated 
into  the  Certificates  to  Operate  units  4 
and  5  of  the  Orange  and  Rockland 
Utilities'  (ORU)  Lovett  Generating 
Station  issued  April  3, 1991  and  the 
materials  which  pertain  to  the  SOi 
emission  limits,  monitoring  and 
recordkeeping  which  are  incorporated 
by  reference  into  the  Certificates  to 
Operate  for  units  4  &  5.  This  includes  the 
following: 

(A)  The  special  conditions  attached  to 
certificates; 

(B)  April  13, 1982  Decision  of  the 
Commissioner,  and 

(C)  October  14, 1982  Amended 
Commissioner's  Order. 

(ii)  Additional  materials: 

(A)  Lovett  Generating  Station  Model 
Evaluation  Study,  May  1989. 

(6)  Lovett  Generating  Station 
Emission  Limitation  Study,  May  1989, 

(C)  Review  of  Orange  and  Rockland 
Model  Evaluation  Study  and  Emission 
Limitation  Study  for  Lovett  Facility  for 
Units  4  4  5.  January  27. 1990  and 

(D)  Lovett  Generating  Station  Air 
Quality  and  Meteorological  Monitoring 
Network  Quarteriy  Reports. 

3.  Section  52.1675  (f)  is  amended  by 
removing  the  entry  for  "Lovett  Plant 
(Units  4  and  5)"  in  the  table  under  (f) 
Temporary  fuel  variance,  (ii)  coal. 

4.  Section  52.1675  is  amended  by 
revising  (h)  to  read  as  follows: 


i  52.1675    Control  stratsgy 
rvgulations:  Sulfur  oxklM. 


(h)  The  Environmental  Protection 
Agency  has  approved  a  New  York  State 
Implementation  Plan  revision  relating  to 
the  SOi  emission  limit  for  units  4  and  5 
of  Orange  and  Rockland  Utilities'  Lovett 
generating  station.  The  revision  which 
allows  Lovett  to  bum  coal  at  units  4  and 
5  was  submitted  by  the  New  York  Slate 
Department  of  Environmental 
Conservation  (NYSDEC)  on  September 
18, 1990,  with  additional  materials 
submitted  on  April  12. 1991,  and  June  3, 
1991.  This  action  sets  the  emission  limit 
applicable  to  the  facility  to  1.0  pound 
per  million  British  thermal  units 
(MMBtu)  for  units  4  and  5  if  both  are 
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operated  on  coal,  or  to  1.5  Ib/MMBtu  for 
one  unit  if  the  other  is  operated  on  fuel 
oil.  natural  gas  or  is  not  operated  at  all, 
as  set  forth  in  the  Certificates  to 
Operate  issued  by  NYSDEC  on  April  3, 
1991.  The  SOz  emission  limit,  monitoring 
and  recordkeeping  requirements 
pertaining  to  the  SOj  emissions  are 
i.ncorporated  by  reference  into  the 
Certificates  to  Operate. 

(FR  Doc.  91-18548  Filed  8-6-91;  8:45  am] 

BtUJNC  CODE  6S60-50-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  301-8 
(FTR  Amendment  191 

Federal  Travel  Regulation; 
Reimbursement  of  Higher  Actual 
Subsistence  Expenses  in  Special  or 
Unusual  Circumstances 

agency:  Federal  Supply  Service,  CSA. 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  Travel  Regulation  to  provide  for 
the  establishment  of  a  higher  maximum 
daily  rate  for  the  reimbursement  of 
actual  subsistence  expenses  of  Federal 
employees  on  official  travel  to  an  area 
within  the  continental  United  States 
where  special  or  unusual  circumstances 
result  in  an  extreme  increase  in 
subsistence  costs  for  a  temporary 
period. 

DATES:  Effective  date:  This  final  rule  is 
effective  July  21, 1991  and  applies  for 
travel  performed  on  or  after  July  21, 
1991.  Expiration  date:  October  1. 1994 
FOR  FURTHER  INFORMATION  CONTACT 
Raymond  F.  Price,  Travel  Management 
Division  (FBT),  Washington,  DC  20406, 
telephone  FTS  557-1253  or  commercial 
(703)  557-1253. 

SUPPLEMENTARY  INFORMATION!  The 
General  Services  Administration  (CSA) 
has  determined  that  this  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  of  February  17. 1981, 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  CSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 


List  of  Subjects  In  41  CFR  Part  301-8 

Government  employees.  Travel. 
Travel  allowances.  Travel  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble,  41  CFR  part  301-8  is  amended 
as  set  forth  below. 

PART  301-8— REIMBURSEMENT  OF 
ACTUAL  SUBSISTENCE  EXPENSES 

1.  The  authority  citation  for  part  301-8 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5701-5709:  E.0. 11609. 
July  22, 1971  (38  Fit  13747). 

2.  Section  101-8.3  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  301-0.3    Maxltrum  daily  rates  and 
reimbursement  limitations. 


(c)  Travel  to  an  area  within  CONUS 
where  special  or  unusual  circumstances 
result  in  an  extreme  increase  in 
subsistence  costs  for  a  temporary 
period.  (1)  The  provisions  of  paragraph 
(c)(2)  of  this  section  shall  expire  on 
October  1. 1994. 

(2)  The  head  of  an  agf^ncy  may 
request  establishment  of  a  maximum 
daily  rate  for  subsistence  expenses 
above  the  maximum  rate  prescribed  in 
paragraph  (a)  of  this  section  for  travel  to 
an  area  within  CONUS  where  special  or 
unusual  circumstances  result  in  an 
extreme  increase  in  subsistence  costs 
for  a  temporary  period.  Requests  for  a 
higher  subsistence  rate,  with  the 
exception  of  requests  for  travel  to  a 
Presidentially  declared  disaster  area, 
shall  be  submitted  at  least  30  days  in 
advance  of  the  beginning  of  the 
recommended  effective  period  unless 
otherwise  adequately  justified.  The 
Administrator  of  General  Services  may 
establish  an  appropriate  maximum  daily 
rate,  not  to  exceed  300  percent  of  the 
maximum  per  diem  rate  prescribed  for 
the  area  under  §  301-7.3,  pursuant  to  a 
review  of  the  justification  supporting  the 
request.  Such  higher  established  rate 
shall  apply  for  all  official  travel  to  the 
area  and  will  be  effective  for  a  period 
not  to  exceed  30  days.  The 
Administrator  of  General  Services  may 
extend  the  period  of  effectiveness  in 
increments  4jf  up  to  30  days  upon  the 
request  of  the  head  of  the  agency 
originally  requesting  establishment  of 
the  higher  rate.  Requests  should  be 
submitted  to  the  Administrator  of 
General  Services,  Washington,  DC 
20405,  and  must  contain  the  following 
information: 

(i)  A  specification  of  the  geographic 
area  encompassed; 


(ii)  If  the  area  is  a  Presidentially 
declared  disaster  area,  a  copy  of  the 
Presidential  disaster  declaration; 

(iii)  A  recommended  maximum  daily 
rate  not  to  exceed  300  percent  of  the 
maximum  per  diem  rate  prescribed  for 
the  area  under  §  301-7.3: 

(iv)  A  description  of  the  specific 
circumstances  which  justify  the 
establishment  of  the  recommended  rate; 

(v)  An  estimate  of  the  cost  impact  of 
establishing  a  maximum  daily  rate  for 
subsistence  expenses  above  the 
maximum  rate  prescribed  in  paragraph 
(a)  of  this  section. 

(vi)  A  recommended  time  period  for 
effectiveness  of  the  maximum  daily  rate 
requested  to  be  established  under  this 
paragraph. 
***** 

Dated:  July  9. 1991. 
Richard  G.  Austin, 

Administrator  of  General  Services, 
(FR  Doc.  91-18711  Filed  8-*-91;  8:45  am] 

BILUNQ  CODE  U20-24-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

(Docket  No.  LVM  69-01;  Notice  10] 

Passenger  AutomotMie  Average  Fuel 
Economy  Standards;  Dutcher  Motors, 
Inc.;  Final  Decision 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACTION:  Final  decision. 

SUMMARY:  This  decision  is  issued  in 
response  to  a  petition  filed  by  Dutcher 
Motors,  Inc.  (Dutcher)  requesting  that  it 
be  exempted  from  the  generally 
applicable  average  fuel  economy 
standard  of  27.5  miles  per  gallon  (mpg) 
for  model  years  (MY)  1993. 1994,  and 
1995  passenger  automobiles,  and  that  a 
lower  alternative  standard  be 
established  for  it  for  each  of  these  model 
years.  This  decision  exempts  Dutcher 
and  establishes  an  alternate  standard  of 
17.0  mpg  for  each  of  MYs  1993, 1994,  and 
1995.  The  decision  was  preceded  by 
publication  of  a  notice  requesting  public 
comments. 

DATES:  Effective  date:  September  23, 
1991.  This  exemption  and  the  alternative 
standards  apply  to  Dutcher  for  MYs 
1993, 1994,  and  1995.  Petitions  for 
reconsideration  must  be  submitted  by 
September  6, 1991. 
ADDRESSES:  Petitions  for 
reconsideration  must  be  submitted  to: 


Federal  Registei 

Administrator,  NHTSA,  400  S 
Street  SW.,  Washington.  DC 
requested,  but  not  required,  t 
copies  be  provided. 
FOR  FURTHER  INFORMATION  C 
Mr.  Orron  Kee,  Office  of  Mar 
Incentives,  NHTSA,  400  Seve 
SW.,  Washington,  DC  20590. 
telephone  number  is  (202)  36< 
SUPPLEMENTARY  INFORMATIO 

is  exempting  Dutcher  from  th 
applicable  average  fuel  econ< 
standard  for  1993, 1994,  and  1 
year  passenger  automobiles  i 
establishing  alternative  stam 
applicable  to  Dutcher  for  eac 
model  years.  This  exemption 
under  the  authority  of  sectioi 
the  Motor  Vehicle  Informatio 
Savings  Act,  as  amended  ("tl 
U.S.C.  2002(c)).  Section  502(c 
that  a  passenger  automobile 
manufac^a^er  which  manufac 
than  10,000  passenger  automi 
annually  may  be  exempted  fi 
generally  applicable  average 
economy  standard  for  a  pard 
model  year  if  that  standard  ii 
than  the  low  volume  manufac 
maximum  feasible  average  h 
and  if  NHTSA  establishes  an 
standard  for  the  manufacture 
maximum  feasible  level.  Sect 
of  the  Act  (15  U.S.C.  2002(e)) 
NHTSA  in  determining  maxi 
feasible  average  fuel  econom 
consider: 

(1)  Technological  feasibilit; 

(2)  Economic  practicability 

(3)  The  effect  of  odier  Fede 
vehicle  standards  on  fuel  eco 

(4)  The  need  of  the  Nation 
energy. 

This  final  decision  was  pre 
proposed  decision  announcin 
agency's  tentative  conclusior 
Dutcher  should  be  exempted 
generally  applicable  MY  199: 
1995  passenger  automobile  a^ 
economy  standard  of  27.5  mp 
an  alternative  standard  of  17, 
should  be  established  for  Dul 
each  of  these  model  years  (5C 
May  10, 1991).  No  comments 
received  on  the  proposed  dec 

The  agency  is  adopting  the 
conclusions  set  forth  in  die  pi 
decision  as  its  final  conclusio 
reasons  set  forth  in  the  propc 
decision.  Based  on  the  concli 
the  maximum  feasible  averag 
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(ii)  If  the  area  is  a  Presidentially 
declared  disaster  area,  a  copy  of  the 
Presidential  disaster  declaration; 

(iii)  A  recommended  maximum  daily 
rate  not  to  exceed  300  percent  of  the 
maximum  per  diem  rate  prescribed  for 
the  area  under  §  301-7.3; 

(iv)  A  description  of  the  speciHc 
circumstances  which  justify  the 
establishment  of  the  recommended  rate; 

(v)  An  estimate  of  the  cost  impact  of 
establishing  a  maximum  daily  rate  for 
subsistence  expenses  above  the 
maximum  rate  prescribed  in  paragraph 
(a)  of  this  section. 

(vi)  A  recommended  time  period  for 
effectiveness  of  the  maximum  daily  rate 
requested  to  be  established  under  this 
paragraph. 
***** 

Dated:  July  9. 1991. 
Richard  G.  Austin. 

Administrator  of  General  Services. 
(FR  Doc.  91-13711  Filed  8-6-91;  8:45  am] 

BILUNQ  CODE  6S30-24-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

[Docket  No.  LVM  69-01;  NotiM  10] 

Passenger  Automobile  Average  Fuel 
Economy  Standards;  Dutcher  Motors, 
Inc.;  Final  Decision 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACTION:  Final  decision. 

SUMMARY:  This  decision  is  issued  in 
response  to  a  petition  filed  by  Dutcher 
Motors,  Inc.  (Dutcher)  requesting  that  it 
be  exempted  from  the  generally 
applicable  average  fuel  economy 
standard  of  27.5  miles  per  gallon  (mpg) 
for  model  years  (MY)  1993. 1994.  and 
1995  passenger  automobiles,  and  that  a 
lower  alternative  standard  be 
established  for  it  for  each  of  these  model 
years.  This  decision  exempts  Dutcher 
and  establishes  an  alternate  standard  of 
17.0  mpg  for  each  of  MYs  1993. 1994.  and 
1995.  The  decision  was  preceded  by 
publication  of  a  notice  requesting  public 
comments. 

DATES:  Effective  date:  September  23, 
1991.  This  exemption  and  the  alternative 
standards  apply  to  Dutcher  for  MYs 
1993, 1994,  and  1995.  Petitions  for 
reconsideration  must  be  submitted  by 
September  6. 1991. 
ADDRESSES:  Petitions  for 
reconsideration  must  be  submitted  to: 


Administrator,  NHTSA,  400  Seventh 
SU-eet  SW.,  Washington,  DC  20590.  It  is 
requested,  but  not  required,  that  10 
copies  be  provided. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Orron  Kee,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street 
SW.,  Washington,  DC  20590.  Mr.  Kee's 
telephone  number  is  (202)  366-0848. 
SUPPLEMENTARY  INFORMATION:  NHTSA 

is  exempting  Dutcher  from  the  generally 
applicable  average  fuel  economy 
standard  for  1993, 1994,  and  1995  model 
year  passenger  automobiles  and 
establishing  alternative  standards 
applicable  to  Dutcher  for  each  of  these 
model  years.  This  exemption  is  issued 
under  the  authority  of  section  502(c)  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act,  as  amended  ("the  Act")  (15 
U.S.C.  2002(c)).  Section  502(c)  provides 
that  a  passenger  automobile 
manufacturer  which  manufactures  fewer 
than  10,000  passenger  automobiles 
annually  may  be  exempted  from  the 
generally  applicable  average  fuel 
economy  standard  for  a  particular 
model  year  if  that  standard  is  greater 
than  the  low  volume  manufacturer's 
maximum  feasible  average  fuel  economy 
and  if  NHTSA  establishes  an  alternative 
standard  for  the  manufacturer  at  its 
maximum  feasible  level.  Section  502(e) 
of  the  Act  (15  U.S.C.  2002(e))  requires 
NHTSA,  in  determining  maximum 
feasible  average  fuel  economy,  to 
consider: 

(1)  Technological  feasibility; 

(2)  Economic  practicability; 

(3)  The  effect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy;  and 

(4)  The  need  of  the  Nation  to  conserve 
energy. 

This  Hnal  decision  was  preceded  by  a 
proposed  decision  announcing  the 
agency's  tentative  conclusion  that 
Dutcher  should  be  exempted  from  the 
generally  applicable  MY  1993, 1994.  and 
1995  passenger  automobile  average  fuel- 
economy  standard  of  27.5  mpg.  and  that 
an  alternative  standard  of  17.0  mpg 
should  be  established  for  Dutcher  for 
each  of  these  model  years  (56  FR  21653, 
May  10. 1991).  No  comments  were 
received  on  the  proposed  decision. 

The  agency  is  adopting  the  tentative 
conclusions  set  forth  in  die  proposed 
decision  as  its  final  conclusions,  for  the 
reasons  set  forth  in  the  proposed 
decision.  Based  on  the  conclusions  that 
the  maximum  feasible  average  fuel 


economy  level  for  Dutcher  in  each  of 
MYs  1993, 1994.  and  1995  is  17.0  mpg. 
that  other  Federal  motor  vehicle 
standards  will  not  affect  achievable  fuel 
economy  beyond  the  extent  considered 
in  the  proposed  decision,  and  that  the 
national  effort  to  conserve  energy  will 
not  be  a^ected  by  grandng  this 
exemption.  NHTSA  hereby  exempts 
Dutcher  from  the  generally  applicable 
passenger  automobile  average  fuel 
economy  standard  for  the  1993. 1994, 
and  1995  model  years  and  establishes  an 
alternative  standard  of  17.0  miles  per 
gallon  for  Dutcher  for  each  of  these 
years. 

NHTSA  has  analyzed  this  decision, 
and  determined  that  neither  Executive 
Order  12291  nor  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  apply,  because  this  decision 
is  not  a  "rule,"  which  term  is  defmed  as 
"an  agency  statement  of  general 
applicability  and  future  effect."  This 
exemption  is  not  generally  applicable, 
since  it  applies  only  to  Dutcher.  If  the 
Executive  Order  and  the  Departmental 
policies  and  procedures  were 
applicable,  the  agency  would  have 
determined  that  this  action  is  neither 
"major"  nor  "significant."  The  principal 
impact  of  this  exemption  is  that  Dutcher 
will  not  be  required  to  pay  civil 
penalties  if  it  achieves  a  CAFE  level 
equivalent  to  the  alternative  standard 
established  in  this  notice.  Since  this 
decision  sets  an  alternative  standard  at 
the  level  determined  to  be  Dutcher's 
maximiun  feasible  average  fuel 
economy,  no  hiel  would  be  saved  by 
establishing  a  higher  alternative 
standard.  1  he  impacts  for  the  public  at 
large  will  be  minimal. 

The  agency  has  also  considered  the 
environmental  implications  of  this 
decision  in  accordance  with  the 
National  Environmental  Policy  Act  and 
determined  that  this  decision  will  not 
significandy  affect  the  human 
environment.  Regardless  of  the  fuel 
economy  of  a  vehicle,  it  must  pass  the 
emissions  standards  which  limit  the 
amount  of  emissions  per  mile  traveled. 
Thus,  the  quality  of  the  air  is  not 
affected  by  this  exemption  and 
alternative  stemdard.  Further,  since 
Dutcher's  MY  1993, 1994.  and  1995 
automobiles  cannot  achieve  better  fuel 
economy  than  17.0  mpg,  granting  this 
exemption  will  not  affect  the  amount  of 
gasoline  available. 


Since  the  Regulatory  FlexibiUty  Act 
may  apply  to  a  decision  exempting  a 
manufacturer  from  a  generally 
applicable  standard,  I  certify  that  this 
decision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  decision 
does  not  impose  any  burdens  on 
Dutcher.  It  does  relieve  the  company 
from  having  to  pay  civil  penalties  for 
noncompliance  with  the  generally 
applicable  standard  for  MYs  1993, 1994, 
and  1995.  Since  the  price  of  1993, 1994. 
and  1995  Dutcher  automobiles  will  not 
be  affected  by  this  decision,  the 
purchasers  will  not  be  affected. 

List  of  Subjects  in  49  CFR  Part  531 

Energy  conservation.  Fuel  economy. 
Gasoline,  Imports,  Motor  vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  531  is  amended  to  read  as 
follows: 

PART  531— (AMENDED] 

1.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2002.  delegation  of 
authority  at  49  CFR  1.50. 

2.  Section  531.5  is  amended  by 
revising  paragraph  (b)(ll);  the 
introductory  text  of  paragraph  (b)  is 
republished  to  read  as  follows: 

S  531.S    Fud  economy  starKlards. 
*        *        •        •        • 

(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 

***** 

(11)  Dutcher  Motors,  Inc. 


Modalyear 

(mlMiMrgMon) 

1 986 

1flfl7          

1«0 
16.0 

1988 - .. — 

1992 

1 993 - -. 

MXU        

16.0 
17.0 
17.0 
17.0 

1995 

^^o 

Issued  on:  August  1, 1091. 

Jerry  Ralph  Curry, 

Administrator. 

[FR  Doc.  91-18667  Filed  8-8-91:  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  ttie  final 
rules. 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  733 

Political  Activity  of  Federal  Employees 

agency:  Office  of  Personnel 
Management. 

ACTION:  F'roposed  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  grant 
Federal  Government  employees  in 
Calvert  County,  Maryland,  a  partial 
exemption  from  the  political  activity 
restrictions  of  5  U.S.C.  7324.  This 
proposal  reflects  OPM's  determination 
that  Calvert  County  meets  the  criteria 
described  in  5  U.S.C.  7327  and  5  CFR 
733.124(b)  for  a  partial  exemption  to 
issue. 

DATES:  Written  comments  must  be 
received  on  or  before  October  7, 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  Jaime  Ramon.  General  Counsel,  room 
7355.  United  States  Office  of  Per',onnel 
Management,  1900  E  Street.  NW.. 
Washington.  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT 
Jo-Ann  Chabot,  Office  of  the  General 
Counsel.  Office  of  Personnel 
Management.  (202)  606-1920. 
SUPPLEMENTARY  INFORMATION:  The 
Hatch  Act.  at  5  U.S.C.  7324.  et  seq., 
controls  the  political  activity  of  Federal 
employees  and  individuals  employed  by 
the  District  of  Columbia.  5  U.S.C.  7324 
generally  prohibits  Federal  employees 
from  taking  an  active  part  in  political 
campaigns.  Section  7327  of  title  5," 
United  States  Code,  however,  authorizes 
OPM  to  prescribe  regulations  permitting 
certain  Federal  employees  to  be 
politically  active  to  the  extent  OPM 
considers  it  to  be  in  their  domestic 
interest. 

Under  the  authority  of  5  U.S.C.  7327, 
OPM  may  allow  Federal  employees  to 
participate  in  political  campaigns 
involving  the  municipality  or  political 
subdivision  where  they  reside  when  two 
conditions  relevant  to  the  current 


request  for  exemption  exist.  One 
condition  is  met  if  the  municipality  is  in 
Marj'land  or  Virginia  and  is  in  the 
immediate  vicinity  of  the  District  of 
Columbia.  The  second  condition  is  met 
if  OPM  determines  that,  because  of 
special  or  unusual  circumstances,  the 
domestic  interest  of  the  employees  is 
served  by  permitting  their  political 
participation  in  accordance  with 
regulations  prescribed  by  OPM. 

In  regulations  at  5  CFR  733.124(b). 
OPM  has  designated  municipalities  and 
political  subdivisions  in  which  Federal 
employees  may  participate  in  local 
elections.  At  5  CFR  733.124(c).  OPM  has 
established  the  following  limitations  on 
political  participation  by  employees 
residing  in  these  designated 
municipalities  and  subdivisions: 

(1)  Participation  in  politics  shall  be  as 
an  independent  candidate  or  on  behalf 
of,  or  in  opposition  to,  an  independent 
candidate. 

(2)  Candidacy  for,  and  service  in,  an 
elective  office  shall  not  result  in  neglect 
of,  or  interference  with,  the  performance 
of  the  duties  of  the  employee  or  create  a 
conflict  or  apparent  conflict  of  interests. 

In  response  to  a  request  from  the 
Board  of  Commissioners  for  Calvert 
County.  Maryland.  OPM  proposes  to 
designate  that  county  as  one  in  which 
Federal  employees  may  participate  in 
local  elections  subject  to  the  limitations 
established  by  OPM.  This  proposal 
reflects  OPM's  determination  that 
special  or  unusual  circumstances  exist 
so  that  it  is  in  the  domestic  interest  of 
Federal  employees  residing  in  Calvert 
County  to  permit  their  local  political 
participation  in  connection  with 
independent  candidacies.  This 
determination  is  based  on  documentary 
material  provided  by  the  applicant  as 
well  as  interviews  of  the  County 
Administrator  and  a  Federally  employed 
resident  of  the  County.  Principal  factors 
leading  to  OPM's  determination  are  the 
proximity  of  Calvert  County  to  the 
District  of  Columbia,  the  substantial 
portion  of  County  residents  who  are 
Federal  Government  employees,  and  the 
rapid  growth  of  the  County  within  the 
past  few  years. 

A  copy  of  this  notice  will  be  published 
in  two  local  newspaper  serving  Calvert 
County. 

If  this  proposed  rule  is  adopted,  OPM 
will  amend  5  CFR  733.124(b)  by  adding 
Calvert  County  to  the  list  of  designated 
Maryland  municipalities  and  political 


subdivisions  in  which  Federal 
Government  employees  may  participate 
in  connection  with  independent 
candidates  in  local  elections.  The 
addition  of  Calvert  County  will  be  listed 
after  Brentwood  and  before  Capitol 
Heights,  Maryland. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  i.mpact  on  a 
substantial  number  of  small  entities 
because  the  changes  will  affect  only 
employees  of  the  Federal  Government. 

List  of  Subjects  b  5  CFR  Fart  733 

Political  activity  (Government 
employees). 

U.S.  Ofnce  of  Personnel  Management. 
Constance  Berry  Newman, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  5  CFR 
part  733  as  follows: 

PART  733— POLITICAL  ACTIVITY  OF 
FEDERAL  EMPLOYEES 

1.  The  authority  citation  for  part  733 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3301.  3302,  7301,  7321. 
7322.  7323,  7324,  7325,  and  7327; 
Reorganization  Plan  No.  2  of  1978,  3  CFR  1978 
Comp.  p.  323:  and  E.0. 12107,  a  CFR  1978 
Comp.  p.  264,  unless  otherwise  noted. 

2.  Section  733.124(b)  is  amended  by 
adding  Calvert  County,  Maryland, 
alphabetically  to  the  list  of  designated 
Maryland  municipalities  and  political 
subdivisions  as  set  forth  below. 

S  733. 124    Political  management  and 
political  campaigning;  axcaption  of  certain 
•lections. 

•  •  4  •  * 

(b)  *  *  V 

In  Maryland 

•         *         •         *         * 

Calvert  County 


(PR  Doc.  91-18720  Filed  8-6-91;  8:45  amj 
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DEPARTMENT  OF  AGRICUL 

Animal  and  Plant  Health  Ins 
Service    i , 

7  CFR  Part  354 

9  CFR  Part  130 
[Dockat  No.  91-021] 
RIN  0579-AA43 

User  Fees— Agricultural  Qu; 
and  Inspection  Services, 
Phytosanltary  Certificates, . 
Quarantine  Services,  Veteri 
Diagnostics,  Export  Health 

agency:  Animal  and  Plant  M 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing 
CFR  part  354  and  9  CFR  cha| 
establish  user  fees  for  certifi 
inspection  and  testing  servic 
provide.  These  proposed  use 
authorized  by  sections  2509  I 
of  the  Food,  Agriculture,  Cor 
and  Trade  Act  of  1990,  as  an 
the  Omnibus  Budget  Reconci 
of  1990  (21  U.S.C.  130a),  or  b; 
9701. 

The  effect  of  these  rcgulatj 
be  to  require  certain  persona 
for  services  they  receive. 
DATES:  Consideration  will  bi 
to  comments  received  on  or ' 
September  6, 1991. 
ADDRESSES:  To  help  ensure  I 
comments  are  considered,  s( 
original  and  three  copies  to  ( 
Regulatory  Analysis  and  De' 
PPD,  APHIS.  USDA.  Room  & 
Building.  6505  Belcrest  Road 
Hyaltsville,  MD  20782.  Pleas 
your  comments  refer  to  Docl 
91-021.  Comments  received  i 
inspected  at  USDA,  room  11' 
Building,  14th  Street  and  Ind 
Avenue  SW.,  Washington,  D 

8  a.m.  and  4:30  p.m.,  Mondaj 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  ( 
For  information  concerning  j 
quarantine  and  inspection  (/ 
inspections,  and  additional  i 
contact  Charles  A.  Havens,  I 
Operations  Officer,  Port  Ope 
PPQ,  room  635.  Federal  Buik 
Belcrest  Road,  Hyattsville,  N 
301^36-8205. 

For  information  concemin 
imports  and  exports,  contaci 
Lothery,  Director,  Resource 
Management  Support  Staff, ' 
740,  Federal  Building,  6505  B 
Road,  Hyattsville,  MD  20782 
8590. 
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subdivisions  in  which  Federal 
Government  employees  may  participate 
in  coiuiection  with  independent 
candidates  in  local  elections.  The 
addition  of  Calvert  County  will  be  listed 
after  Brentwood  and  before  Capitol 
Heights,  Maryland. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  i.mpact  on  a 
substantial  number  of  small  entities 
because  the  changes  will  affect  only 
employees  of  the  Federal  Government. 

List  of  Subjects  in  5  CFR  Part  733 

Political  activity  (Government 
employees). 

U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman. 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  5  CFR 
part  733  as  follows: 

PART  733— POLITICAL  ACnVITY  OF 
FEDERAL  EMPLOYEES 

1.  The  authority  citation  for  part  733 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3301,  3302.  7301,  7321. 
7322,  7323,  7324,  7325,  and  7327; 
Reorganization  Plan  No.  2  of  1978,  3  CFR  1978 
Comp.  p.  323:  and  E.0. 12107.  a  CFR  1978 
Comp.  p.  264,  unless  otherwise  noted. 

2.  Section  733.124(b)  is  amended  by 
adding  Calvert  County,  Maryland, 
alphabetically  to  the  list  of  designated 
Maryland  municipalities  and  political 
subdivisions  as  set  forth  below. 

S  733.124    Polltlcai  managenMnt  and 
political  campaigning;  exception  of  certain 
•lections. 

*  •        •        *        • 

(b)  *  *  • 

In  Maryland 

•  *         •         *         * 

Calvert  County 
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DEPARTMENT  OF  AGRICULTURE 

Aninial  and  Plant  Health  Inspection 
Service    II 

7  CFR  Part  354 

9  CFR  Part  130 
[Docket  No.  91-021] 
RIN  0579-AA43 

User  Fees— Agricultural  Quarantine 
and  Inspection  Services, 
Phytosanltary  Certificates,  Animal 
Quarantine  Services,  Veterinary 
Diagnostics,  Export  Healtti  Certificates 

aqency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  We  are  proposing  to  amend  7 
CFR  part  354  and  9  CFR  chapter  I  to 
establish  user  fees  for  certification, 
inspection  and  testing  services  we 
provide.  These  proposed  user  fees  are 
authorized  by  sections  2509  (b)  and  (c) 
of  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990,  as  amended  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  (21  U.S.C.  130a),  or  by  31  U.S.C. 
9701. 

The  effect  of  these  regulations  would 
be  to  require  certain  persons  to  pay  fees 
for  services  they  receive. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  6, 1991. 

ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA.  Room  804.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsviile,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-021.  Comments  received  may  be 
Inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC,  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  concerning  agricultural 
quarantine  and  inspection  (AQl),  plant 
inspections,  and  additional  inspections, 
contact  Charles  A.  Havens,  Chief 
Operations  Officer,  Port  Operations, 
PPQ,  room  835,  Federal  Building,  6505 
Belcrest  Road,  Hyattsviile,  MO  20782, 
301^36-8295. 

For  information  concerning  animal 
imports  and  exports,  contact  Louise  R. 
Lothery,  Director,  Resource 
Management  Support  Staff.  VS,  room 
740,  Federal  Building,  6505  Belcrest 
Road.  Hyattsviile.  MD  20782,  301-436- 
8590. 


For  Information  concerning  veterinary 
diagnostics,  contact  Dr.  Robert  M. 
Ner\'ig,  Director,  National  Veterinary 
Services  Laboratory,  1800  Dayton  Road, 
P.O.  Box  844,  Ames,  Iowa  50010.  515- 
239-8266. 
SUPPLEMENTARY  INFORMATION: 

Background 

User  Fees  Authorized  Under  the  Farm 
Bill 

The  Food,  Agriculture.  Conservation 
and  Trade  Act  of  1990,  as  amended  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  (Budget  Reconciliation  Act), 
referred  to  below  as  the  Farm  Bill, 
authorizes  the  Secretary  of  Agriculture 
to  prescribe  and  collect  fees  to  cover  the 
cost  of  providing  certain  agricultural 
quarantine  and  inspection  services.  The 
services  are  "agricultural  quarantine 
and  inspection  services  in  connection 
with  the  arrival  at  a  port  in  the  customs 
territory  of  the  United  States,'  or  the 
preclearance  or  preinspection  at  a  site 
outside  the  customs  territory  of  the 
United  States,  of  an  international 
passenger,  commercial  vessel 
commercial  aircraft,  commercial  truck, 
or  railroad  car"  (section  2509  of  the 
Farm  Bill).  We  refer  to  these  services  as 
AQI  services. 

The  Farm  Bill  establishes  a  fund  in  the 
Treasury  of  the  United  States,  known  as 
the  "Agricultural  Quarantine  Inspection 
User  Fee  Account"  (the  Account)  for  the 
Secretary  of  Agriculture  to  use  for  fees 
collected  for  AQI  services.  All  fees 
collected  for  agricultural  quarantine  and 
inspection  services  are  to  be  deposited 
in  the  Account.  Fees  collected  within  a 
calendar  quarter  are  to  be  deposited  no 
later  than  31  days  after  the  close  of  that 
quarter.  The  Farm  Bill  further  requires 
the  Secretary  of  the  Treasury  to 
reimburse,  from  the  Account,  any 
appropriations  accounts  that  incur  costs 
associated  with  agricultural  quarantine 
services  for  which  the  Secretary  of 
Agriculture  is  authorized  to  collect  user 
fees,  if  the  amounts  are  provided  in 
advance  in  appropriation  acts.  (See 
section  2509{3)(3)(B)(ii)  of  the  Farm  Bill) 

The  Farm  Bill  also  authorizes  the 
Secretary  of  Agriculture  "to  prescribe 
and  collect  fees  to  recover  the  costs  of 
providing  for  the  inspection  of  plants 
and  plant  products  offered  for  export  or 
transiting  the  United  States  and 
certifying  to  shippers  and  interested 
parties  as  to  the  freedom  of  such  plants 
and  plant  products  from  plant  pests 
according  to  the  phytosanitary 
requirements  of  the  foreign  countries  to 


'  The  Farm  Bill  defmea  "customs  lerrifory  ol  the 
Unilod  State*"  at  "[tlhe  SO  State*,  the  District  of 
Columbia,  and  Puerto  Rico."  (lection  2500(0(2)) 


which  such  plants  and  plant  products 
may  be  exported,  or  to  the  freedom  from 
exposure  to  plant  pests  while  in  transit 
through  the  United  States  .  .  .  ." 
(section  2509(b)  of  the  Farm  Bill).  This 
section  further  provides  that  "[tjhe 
Secretary  of  Agriculture  shall,  pursuant 
to  regulations  as  prescribed  by  the 
Secretary  of  Agriculture,  suspend 
performance  of  services  to  persons  who 
have  failed  to  pay  such  fees,  late 
payment  penalty  and  accrued  interest." 

In  addition  to  the  above  authority,  the 
Farm  Bill  authorizes  the  Secretary  of 
Agriculture  to  "prescribe  and  collect 
fees  to  reimburse  the  Secretary  for  the 
cost  of  carrying  out  the  provisions  of  the 
Federal  Animal  Quarantine  Laws  that 
relate  to  the  importation,  entry,  and 
exportation  of  animals,  articles,  or 
means  of  conveyance."  (section 
2509(c)(1)  of  the  Farm  Bill). 

Further,  the  Farm  Bill  authorizes  the 
Secretary  "to  prescribe  and  collect  fees 
to  recover  the  costs  of  carrying  out  the 
provisions  of  (21  U.S.C.  114a,  as 
amended)  which  relate  to  veterinary 
diagnostics."  (section  2509(c)(2)  of  the 
Farm  Bill)  21  U.S.C,  114a  concerns 
control  and  eradication  of  livestock  and 
poultry  diseases.  Section  2509(c]  also 
provides  procedures  for  the  Secretary  to 
follow  in  the  case  of  non-payment,  late 
payment  penalties,  or  accrued  interest. 
The  section  states  that  "(t)he  Secretary 
shall  suspend  performance  of  services  to 
persons  who  have  failed  to  pay  fees, 
late  payment  penalty,  or  accrued 
interest  .  .  .". 

Section  2509(d)  of  the  Farm  Bill 
provides  in  addition  that  [t]he  Secretary 
may  prescribe  such  regulations  as  the 
Secretary  determines  necessary  to  carry 
out  the  provisions  of  (section  2509)." 

Finally,  the  Farm  Bill  authorizes  the 
Secretary  "in  carrying  out  regulations 
prohibiting  or  restricting  the  entry  of 
materials  that  may  harbor  pests,  or 
diseases, ...  to  enter  into  agreements 
with  operators  or  owners  of  vessels  or 
aircraft  for  the  purpose  of  providing 
inspection  services  at  points  of  entry  in 
the  United  States  in  addition  to  the 
regular  or  on-call  basis  currently 
available  in  connection  with  such 
vessels  or  aircraft."  The  section  states 
that  such  agreements"  shall  provide  for 
the  payment  by  the  operator  or  owner  of 
an  amount  determined  by  the  Secretary 
to  be  necessary  to  defray  the  costs  of 
providing  additional  service  pursuant  to 
such  agreement."  (Section  2508  of  the 
Farm  Bill) 

User  Fees  Under  Other  Authority 

We  also  have  general  authority  to 
collect  user  fees  under  31  U.S.C.  9701 
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(the  User  Fee  Statute).  This  statute 
states,  in  part,  that: 

(a)  It  is  the  sense  of  the  Congress  that  each 
service  or  thing  of  value  provided  by  an 
agency  .  .  .  to  a  person  (except  a  person  on 
official  business  of  the  United  States 
government)  is  to  self-sustaining  to  the  extent 
possible. 

(b)  The  head  of  each  agency  .  .  .  may 
prescribe  regulations  establishing  the  charge 
for  a  service  or  thing  of  value  provided  by  the 
agency. 

Each  agency  must  deposit  fees  collected 
pursuant  to  31  U.S.C.  9701  into  the 
Treasury  of  the  United  States. 

Under  the  User  Fee  Statute,  we  may 
charge  for  quarantine  and  inspection 
services  we  provide  in  connection  with 
traffic  departing  certain  domestic 
quarantine  areas  for  other  locations 
within  the  United  States.  Domestic 
quarantine  areas  are  areas  within  the 
United  States — Hawaii  and  Puerto 
Rico — which  are  quarantined  because  of 
the  presence  of  various  plant  diseases  or 
pests.  Individuals  and  means  of 
conveyance  departing  these  areas  for 
any  other  part  of  the  United  States  are 
subject  to  inspection  (see  7  CFR  318.13 
and  318.58]. 

Under  the  Farm  Bill  we  have  authority 
to  charge  for  AQI  services  "in 
connection  with  .  .  .  preclearance"  at  a 
site  outside  the  customs  territory  of  the 
United  States"  for  various  persons  and 
means  of  conveyance.  Because  the 
United  States  Virgin  Islands  (U.S.  Virgin 
Islands)  are  outside  the  customs 
territory  of  the  United  States,  we  have 
authority  under  the  Farm  Bill  to  charge  a 
user  fee  for  AQI  services  provided 
certain  persons  and  means  of 
conveyance  departing  the  U.S.  Virgin 
Islands  for  other  parts  of  the  United 
States.  Because  Hawaii  and  Puerto  Rico 
are  within  the  customs  area  of  the 
United  States  we  do  not  have  authority 
under  the  Farm  Bill  to  charge  a  user  fee 
for  persons  and  means  of  conveyance 
departing  Hawaii  and  Puerto  Rico,  or 
other  domestic  quarantine  areas,  for 
other  parts  of  the  United  States. 

Previously  Published  Regulations 

On  February  27.  we  proposed  to 
amend  7  CFR  parts  3ia  320.  330.  352  and 
354  (56  FR  8148-8156),  to  establish  user 
fees  for  services  we  provide  in 
connection  with  airline  passengers 
departing  Hawaii  and  Puerto  Rico  for 
other  parts  of  the  United  States,  and  in 
connection  with  the  arrival  at  ports  in 
the  customs  territory  of  the  United 
States  of  commercial  vessels, 
commercial  trucks,  commercial  railroad 


cars,  and  passengers  on  commercial 
aircraft.' 

We  made  these  regulations  final  in 
two  separate  documents.  The  first  final 
rule  was  published  April  12, 1991  (56  FR 
14837-14846).  It  covered  user  fees  for 
commercial  vessels,  commercial  trucks, 
commercial  railroad  cars,  and 
passengers  on  commercial  aircraft 
arriving  in  the  United  States  from 
outside  the  country.  We  began  charging 
user  fees  for  these  services  May  13, 
1991. 

The  second  final  rule  was  published 
April  23, 1991  (56  FR  18496-18502).  It 
covered  user  fees  for  passengers  on 
commercial  airlines  departing  Hawaii 
and  Puerto  Rico  for  other  parts  of  the 
United  States.  We  stated  in  this  final 
rule  that  we  would  begin  charging  user 
fees  for  these  services  August  1. 1991. 
However,  we  have  postponed  the 
effective  date  of  the  second  final  rule 
(see  56  FR  36724,  August  1, 1991)  until 
October  1. 1991.  We  took  this  action 
because  we  determined  that  a^ected 
parties  required  additional  time  to 
address  fee  implementation  concerns. 

Regulations  Proposed  in  this  Document 

We  are  now  proposing  to  charge  user 
fees  for  a  variety  of  other  services  we 
provide.  They  fall  into  five  categories. 

The  first  category  of  services  is  the 
inspection  services  we  provide  to 
commercial  aircraft,  both  aircraft 
arriving  at  a  port  within  the  customs 
territory  of  the  United  States  and 
aircraft  departing  Hawaii  or  Puerto  Rico 
for  other  locations  within  the  United 
States. 

The  second  category  of  services 
relates  to  the  issuance  of  phytosanitary 
certificates  for  plants  and  plant  product 
being  exported  from  the  United  States. 
These  certificates  are  issued  in 
accordance  with  the  regulations  at  7 
CFR  353.1.  They,  certify  agricultiu-al 
products  moving  from  one  country  to 
another  as  being  "free  from  quarantine 
pests,  and  practically  free  from  other 
injurious  pests." 

The  third  category  includes  services 
which  relate  to  the  export  or  import  of 
animals  or  birds.  In  this  category  are:  (1) 
Services  provided  in  connection  with 
animals  or  birds  in  quarantine  facilities, 
including  Animal  Import  Centers 
operated  by  APHIS  and  privately- 
operated  facilities;  (2)  endorsing  health 
certificates  needed  to  export  animals  or 


*  In  the  document  of  February  27, 1991.  we  also 
proposed  to  amend  7  CFR  parts  318  and  3S4,  to 
establish  user  fees  for  agricultural  quarantine  and 
inspection  services  we  provide  in  connection  with 
the  departure  of  passengers  from  Puerto  Rico  and 
Hawaii  on  certain  domestic  airline  flights.  However, 
the  authority  for  these  proposed  amendments  to  the 
regulations  was  31  U.S.C.  9701,  not  the  Farm  Bill. 


birds;  (3)  inspecting  export  isolation 
facilities  for  animals  or  birds;  (4) 
inspecting  animals  and  birds  in  isolation 
facilities;  (5)  supervising  rest  periods  for 
animals  and  birds  prior  to  export;  and 
(6)  supervising  loading  and  unloading  of 
animals  or  birds  from  a  means  of 
conveyance. 

The  fourth  category  of  services  relates 
to  veterinary  diagnostics.  Veterinary 
diagnostics  is  the  work  performed  in  a 
laboratory  to  determine  if  a  disease- 
causing  organism  is  present  in  body 
tissues  or  cells.  The  services  in  this 
category  are:  (1)  Performing  laboratory 
tests  required  to  import  or  export 
animals  or  birds;  (2)  conducting 
diagnostic  testing  on  tissue  samples 
referred  to  APHIS  by  State  animal 
health  officials  who  want  assistance  in 
establishing  or  confirming  a  diagnosis 
(referred  to  in  this  document  as 
reference  assistance  testing);  (3) 
providing  certain  diagnostic  reagents. 
Diagnostic  reagents  are  substances  used 
in  diagnostic  tests  to  detect  disease 
antibodies  by  causing  an  identifiable 
reaction. 

The  fifth  category  of  services  includes 
inspection  services  provided,  at  the 
request  of  operators  or  owners  of 
vessels  or  aircraft,  in  addition  to  regular 
or  on-call  services  currently  available  at 
points  of  entry  in  the  United  States. 

We  have  divided  this  document  into 
two  parts.  Part  1  of  this  doomient 
covers  user  fees  for  agricultural 
quarantine  and  inspection  services  and 
phytosanitary  export  certification.  These 
user  fees,  if  adopted,  would  appear  in 
title  7  of  the  Code  of  Federal 
Regulations.  Part  2  covers  user  fees  for 
animal  quarantine  services,  testing, 
veterinary  diagnostics,  and  export 
health  certificates.  These  user  fees,  if 
adopted,  would  appear  in  title  9  of  the 
Code  of  Federal  Regulations. 

Within  each  part  we  discuss  what 
services  we  provide,  how  we  calculated 
our  proposed  fees,  the  proposed  user 
fees,  and  our  proposed  billing  and 
payment  requirements. 

Parti 

User  Fees  for  Inspection  of  International 
Commercial  Aircraft  (Proposed  7  CFR 
354.3) 

We  inspect  commercial  aircraft 
arriving  within  the  customs  territory  of 
the  United  States  from  places  outside 
the  United  States.  We  also  inspect 
aircraft  which  have  arrived  within  the 
customs  territory  of  the  United  States 
from  places  outside  the  United  States 
and  which  are  proceeding  from  one 
United  States  airport  to  another  under  a 
United  States  Customs  Service  "Permit 


to  Proceed,"  as  specified  in  t 
Code  of  Federal  Regulations 
through  122.85,  or  an  "Agrici 
Clearance  or  Safeguard  Ordi 
Form  250).  used  pursuant  to 
of  Federal  Regulations.  \  33( 
title  9.  Code  of  Federal  Regu 
S  94.5.  In  this  document  we  ( 
proposing  to  charge  user  fee 
services. 

The  proposed  user  fees  w( 
inspection  of  the  aircraft  its( 
proposed  user  fees  would  al 
inspection  of  cargo  and  any 
services  if:  (1)  Such  services 
during  regular  hours  of  servi 
1630.  Monday  through  Frida; 
inspection  of  the  cargo  is  coi 
with  inspection  of  the  aircra 
Associated  services  include 
garbage  handling,  and  disini 
aircraft.  Cargo  owners  may  i 
inspection  outside  of  regulai 
service.  In  that  case,  they  w( 
reimbursable  overtime  unde 
354.1. 

We  are  proposing  to  exem 
commercial  aircraft  moving 
between  the  United  States  a 
from  paying  user  fees.  These 
conveyance  pose  little  animi 
disease  or  pest  risk  to  Unitei 
agriculture,  and  we  do  not  p 
services  for  them.  Therefore 
believe  a  user  fee  is  justified 

We  are  also  proposing  to  i 
aircraft  used  exclusively  in  I 
governmental  service  of  the 
States  or  a  foreign  govemmc 
Governments  traditionally  a 
certain  privileges  to  the  proj 
other  governments.  One  of  tl 
privileges  is  exemption  from 
However,  to  qualify  for  the  « 
the  aircraft  could  not  be  can 
persons  or  merchandise  for  i 
purposes. 

Aircraft  making  an  emerg( 
forced  landing  would  also  bi 
under  our  proposed  regulatii 
situations,  nothing  may  be  n 
brought  on  board  an  aircraft 
passengers  in  need  of  medic 
or  equipment  and  parts  for  r 
these  circumstances,  we  bel 
little  animal  or  plant  disease 
to  United  States  agriculture 
not  conduct  AQI  inspection: 

We  are  also  proposing  to  i 
aircraft  with  30  seats  or  few 
are  not  carrying  cargo  and  v 
equipped  to  offer  inflight  foe 
The  passengers  on  these  ain 
already  have  paid  a  user  fee 
CFR  354.3.  Also,  there  woulc 
cargo  or  garbage  requiring  / 
As  we  would  not  be  providii 
services  to  these  aircraft,  wi 
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birds;  (3)  inspecting  export  isolation 
facilities  for  animals  or  birds;  (4) 
inspecting  animals  and  birds  in  isolation 
facilities;  (5)  supervising  rest  periods  for 
animals  and  birds  prior  to  export;  and 
(6)  supervising  loading  and  unloading  of 
animals  or  birds  from  a  means  of 
conveyance. 

The  fourth  category  of  services  relates 
to  veterinary  diagnostics.  Veterinary 
diagnostics  is  the  work  performed  in  a 
laboratory  to  determine  if  a  disease- 
causing  organism  is  present  in  body 
tissues  or  cells.  The  services  in  this 
category  are:  (1)  Performing  laboratory 
tests  required  to  import  or  export 
animals  or  birds;  (2)  conducting 
diagnostic  testing  on  tissue  samples 
referred  to  APHIS  by  State  animal 
health  officials  who  want  assistance  in 
establishing  or  confirming  a  diagnosis 
(referred  to  in  this  document  as 
reference  assistance  testing);  (3) 
providing  certain  diagnostic  reagents. 
Diagnostic  reagents  are  substances  used 
in  diagnostic  tests  to  detect  disease 
antibodies  by  causing  an  identifiable 
reaction. 

The  fifth  category  of  services  includes 
inspection  services  provided,  at  the 
request  of  operators  or  owners  of 
vessels  or  aircraft,  in  addition  to  regular 
or  on-call  services  currently  available  at 
points  of  entry  in  the  United  States. 

We  have  divided  this  document  into 
two  parts.  Part  1  of  this  document 
covers  user  fees  for  agricultural 
quarantine  and  inspection  services  and 
phytosanitary  export  certification.  These 
user  fees,  if  adopted,  would  appear  in 
title  7  of  the  Code  of  Federal 
Regulations.  Part  2  covers  user  fees  for 
animal  quarantine  services,  testing, 
veterinary  diagnostics,  and  export 
health  certificates.  These  user  fees,  if 
adopted,  would  appear  in  title  9  of  the 
Code  of  Federal  Regulations. 

Within  each  part  we  discuss  what 
services  we  provide,  how  we  calculated 
our  proposed  fees,  the  proposed  user 
fees,  and  our  proposed  billing  and 
payment  requirements. 

Parti 

User  Fees  for  Inspection  of  International 
Commercial  Aircraft  (Proposed  7  CFR 
354.3) 

We  inspect  commercial  aircraft 
arriving  within  the  customs  territory  of 
the  United  States  from  places  outside 
the  United  States.  We  also  inspect 
aircraft  which  have  arrived  within  the 
customs  territory  of  the  United  States 
from  places  outside  the  United  States 
and  which  are  proceeding  from  one 
United  States  airport  to  another  under  a 
United  States  Customs  Service  "Permit 


to  Proceed,"  as  specified  in  title  19, 
Code  of  Federal  Regulations,  SS  122.81 
through  122.85,  or  an  "Agricultural 
Clearance  or  Safeguard  Order"  (PPQ 
Form  250),  used  pursuant  to  title  7,  Code 
of  Federal  Regulations,  \  330.400  and 
title  9,  Code  of  Federal  Regulations, 
S  94.5.  In  this  document  we  are 
proposing  to  charge  user  fees  for  these 
services. 

The  proposed  user  fees  would  cover 
inspection  of  the  aircraft  itself.  The 
proposed  user  fees  would  also  cover 
inspection  of  cargo  and  any  associated 
services  if:  (1)  Such  services  occur 
during  regular  hours  of  service  (0800- 
1630,  Monday  through  Friday);  or  (2) 
inspection  of  the  cargo  is  concurrent 
with  inspection  of  the  aircraft. 
Associated  services  include  monitoring 
garbage  handling,  and  disinfecting 
aircraft.  Cargo  owners  may  request 
inspection  outside  of  regular  hours  of 
service.  In  that  case,  they  would  pay 
reimbursable  overtime  under  7  CFR 
354.1. 

We  are  proposing  to  exempt 
commercial  aircraft  moving  solely 
between  the  United  States  and  Canada 
from  paying  user  fees.  These  means  of 
conveyance  pose  little  animal  or  plant 
disease  or  pest  risk  to  United  States 
agriculture,  and  we  do  not  provide  AQI 
services  for  them.  Therefore,  we  do  not 
believe  a  user  fee  is  justified. 

We  are  also  proposing  to  exempt 
aircraft  used  exclusively  in  the 
governmental  service  of  the  United 
States  or  a  foreign  government. 
Governments  traditionally  accord 
certain  privileges  to  the  property  of 
other  governments.  One  of  these 
privileges  is  exemption  from  fees. 
However,  to  qualify  for  the  exemption, 
the  aircraft  could  not  be  carrying  any 
persons  or  merchandise  for  commercial 
purposes. 

Aircraft  making  an  emergency  or 
forced  landing  would  also  be  exempt 
under  our  proposed  regulations.  In  these 
situations,  nothing  may  be  removed  or 
brought  on  board  an  aircraft  except 
passengers  in  need  of  medical  attention 
or  equipment  and  parts  for  repair.  In 
these  circumstances,  we  believe  there  is 
little  animal  or  plant  disease  or  pest  risk 
to  United  States  agriculture  and  we  do 
not  conduct  AQI  inspections. 

We  are  also  proposing  to  exempt 
aircraft  with  30  seats  or  fewer,  which 
are  not  carrying  cargo  and  which  are  not 
equipped  to  offer  inflight  food  service. 
The  passengers  on  these  aircraft  would 
already  have  paid  a  user  fee  under  7 
CFR  354.3.  Also,  there  would  be  no 
cargo  or  garbage  requiring  AQI  services. 
As  we  would  not  be  providing  any 
services  to  these  aircraft,  we  do  not 


believe  an  APHIS  user  fee  would  be 
justified. 

Finally,  we  are  proposing  to  exempt 
aircraft  moving  from  the  United  States 
Virgin  Islands  to  Puerto  Rico.  We  do  not 
provide  any  inspection  services  to  these 
aircraft.  Therefore,  we  do  not  believe 
charging  a  user  fee  is  justified. 

User  Fees  for  Inspection  of  Domestic 
Commercial  Aircraft  (Proposed  7  CFR 
354.4) 

We  inspect  commercial  aircraft 
moving  from  Hawaii  and  Puerto  Rico  to 
other  parts  of  the  United  States.  In  this 
document  we  are  proposing  to  charge 
user  fees  for  these  services. 

The  proposed  user  fees  would  cover 
inspection  of  the  aircraft  itself.  The 
proposed  user  fees  would  also  cover 
inspection  of  cargo  and  any  associated 
services  if:  (1)  such  services  occur 
during  regular  hours  of  service  (0800- 
1630,  Monday  through  Friday);  or  (2) 
inspection  of  the  cargo  is  concurrent 
with  inspection  of  the  aircraft. 
Associated  services  include  monitoring 
garbage  handling,  disinfecting  aircraft, 
and  preclearing  cargo  in  Hawaii  and 
Puerto  Rico.  Cargo  owners  may  request 
inspection  outside  of  regular  hours  of 
service.  In  that  case,  they  would  pay 
reimbursable  overtime  under  7  CFR 
354.1. 

We  are  proposing  to  exempt  aircraft 
used  exclusively  in  the  governmental 
service  of  the  United  States  or  a  foreign 
government  from  paying  an  APHIS  user 
fee  under  our  proposed  regulations. 
Governments  traditionally  accord 
certain  privileges  to  the  property  of 
other  governments.  One  of  these 
privileges  is  exemption  from  fees. 
However,  to  qualify  for  the  exemption, 
the  aircraft  could  not  be  carrying  any 
persons  or  merchandise  for  commercial 
purposes. 

We  also  propose  to  exempt  aircraft 
transiting  Hawaii  or  Puerto  Rico  and 
subject  to  inspection  under  7  CFR  part 
330.  These  aircraft  would  be  subject  to 
paying  an  APHIS  user  fee  under 
proposed  7  CFR  354.3. 

Congress  has  expressed  concern  with 
regulations  we  previously  adopted  to 
charge  user  fees  for  passengers  on 
commercial  airlines  departing  Hawaii 
and  Puerto  Rico  for  other  parts  of  the 
United  States  (see  56  FR  18496-18502  for 
those  rules,  and  see  discussion  above 
concerning  the  effective  date  of  the 
rules).  Any  action  Congress  takes  on 
this  subject  may  impact  our  proposed 
user  fees  for  inspection  of  domestic 
commercial  aircraft.  Therefore,  in  our 
final  rule  we  will  include  a  discussion  of 
Congressional  action  and  any 
amendments  we  make  pursuant  to  such 
action. 


User  Fees  for  Inspection  of  Domestic 
Commercial  Maritime  Vessels 
(Proposed  7  CFR  354.4) 

We  are  proposing  to  charge  a  user  fee 
for  inspecting  commercial  maritime 
vessels  moving  from  Hawaii  and  Puerto 
Rico  to  other  parts  of  the  United  States. 

The  proposed  user  fees  would  cover 
inspection  of  the  vessel  itself.  The 
proposed  user  fees  would  also  cover 
inspection  of  cargo  and  any  associated 
services  if:  (1)  Such  services  occur 
during  regular  hours  of  service  (0800- 
1630,  Monday  through  Friday);  or  (2) 
inspection  of  the  cargo  is  concurrent 
with  inspection  of  the  vessel.  Associated 
services  include  monitoring  garbage 
handling,  disinfecting  vessels, 
inspecting,  and  certifying  cargo.  Cargo 
owners  may  request  inspection  outside 
of  regular  hours  of  service.  In  that  case, 
they  would  pay  reimbursable  overtime 
under  7  CFR  354.1. 

Vessels  used  exclusively  in  the 
governmental  service  of  the  United 
States  or  a  foreign  government  would 
also  be  exempt  from  paying  a  user  fee 
under  our  proposed  regulations. 
Governments  traditionally  accord 
certain  privileges  to  the  property  of 
other  governments.  One  of  these 
privileges  is  exemption  from  fees. 
However,  to  qualify  for  the  exemption, 
the  vessel  could  not  be  carrying  any 
persons  or  merchandise  for  commercial 
purposes. 

We  are  proposing  to  exempt  vessels 
transiting  Hawaii  or  Puerto  Rico  and 
subject  to  inspection  under  7  CFR  part 
330.  We  are  proposing  to  exempt  these 
vessels  because  they  would  be  charged 
a  user  fee  under  7  CFR  354.3. 

As  explained  above.  Congress  has 
expressed  concern  with  regulations  we 
previously  adopted  to  charge  user  fees 
for  passengers  on  commercial  airlines 
departing  Hawaii  and  Puerto  Rico  for 
other  parts  of  the  United  States.  Any 
action  Congress  takes  on  this  subject 
may  impact  our  proposed  user  fees  for 
inspection  of  domestic  commercial 
maritime  vessels.  Therefore,  in  our  final 
rule  we  will  include  a  discussion  of 
Congressional  action  and  any 
amendments  we  make  pursuant  to  such 
action. 

Remittance  and  Statement  Procedures 

We  are  proposing  similar  remittance 
and  payment  procedures  to  those  we 
adopted  in  our  previous  fee  regulations 
(see  final  rules  published  April  12, 1991 
(56  FR  14837-14846)  and  April  23, 1991 
(56  FR  18496-18502).)  The  procedures 
and  the  information  required  are  needed 
to  ensure  that  the  correct  uner  fees  are 
remitted  in  full  in  a  timely  manner.  The 
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requirements,  including  the  taxpayer 
identification  number,  are  also  needed 
to  ensure  that  the  fees  are  properly 
credited. 

Compliance 

Under  these  proposed  regulations,  we 
must  rely  on  others  to  remit  fees  for  us. 
However,  we  are  responsible  for 
ensuring  that  the  fees  are  correct  and 
remitted  in  full  and  in  a  timely  manner. 
To  ensure  this,  we  are  proposing  to 
require  the  party  resjjonsible  for 
remitting  the  fees  to  allow  APHIS 
personnel  to  verify  the  accuracy  of  the 
fees  remitted,  and  otherwise  determine 
compliance  with  the  statute  and 
regulations.  We  are  therefore  proposing 
to  require  that  whoever  is  responsible 
for  remitting  fees  must  advise  us  of  the 
name,  address,  and  telephone  number  of 
a  responsible  officer  who  is  authorized 
to  verify  fee  remittances.  In  addition,  we 
are  proposing  to  require  that  we  be 
prompUy  notified  of  any  change  in  that 
information. 

At  this  time  we  do  not  have  the 
address  to  which  user  fees  must  be 
remitted  and  other  information 
provided.  However,  if  these  proposed 
rules  are  adopted,  we  will  insert  the 
correct  addresses  in  the  final  rule. 

User  Fees  for  Export  Certification  of 
Plants  and  Plant  Products  (Proposed  7 
CFR  354.3) 

We  are  proposing  to  adopt  user  fees 
for  export  certification  of  plants  and 
plant  products.  Certificates  are  issued  in 
accordance  with  the  International  Plant 
Protection  Convention  and  regulations 
in  7  CFR  part  353.  and  they  certify 
agricultural  products  moving  between 
countries  as  being  free  from  quarantine 
pests,  and  practically  free  from  other 
injurious  pests.  These  certificates  must 
be  issued  in  accordance  with  7  CFR  part 
353  to  be  accepted  in  international 
commerce. 

APHIS  inspectors  issue  many 
certificates  directly  to  exporters. 
However,  in  some  states,  certain  state 
employees  are  designated  to  issue 
federal  certificates.  In  these  situations, 
we  provide  state  officials  with  blank 
certificates.  Exporters  in  these  states 
have  the  option  of  going  to  either  state 
or  federal  officials  to  obtain  a 
certificate.  Designated  state  employees 
issue  approximately  47  percent  of  all 
certificates.  These  state  inspectors  are 
vital  to  the  success  of  our  program. 
There  are  more  state  inspectors  than 
APHIS  inspectors,  and  in  many 
instances  tbey  are  able  to  provide 
services  more  efficiendy,  including  at 
remote  portions  of  the  country. 

We  issue  the  following  certificates: 


1.  Phytosanitary  Certificate  (PPQ 
Form  577);  and 

2.  Phytosanitary  Certificate  for  Re- 
Export  (PPQ  Form  579). 

3.  Processed  Product  Certificate  (PPQ 
Form  578) 

We  do  not  issue  processed  product 
certificates  at  this  time.  However,  we 
intend  to  begin  issuing  these  certificates 
under  7  CFR  353.1  et  seq.  no  later  than 
October  1, 1991.  Products  covered  by 
this  document  will  include  products 
such  as  pl}'wood  and  pelletized  plant 
materials,  which  are  manufactured  out 
of  plants  or  plant  materials  in  such  a 
way  that  the  manufacturing  process 
itself  destroys  any  plant  pest  organisms. 

All  certificates  are  designed  to  cover 
either  commercial  '  or  non-commercial 
shipments.  The  phytosanitary  certificate 
covers  any  plants  or  plant  products 
being  exported  from  the  United  States. 
The  processed  product  certificate  covers 
processed  products  being  exported  from ' 
the  United  States.  The  phytosanitary 
certificate  for  re-export  covers  plants 
and  plant  products  which  have  entered 
the  United  States  from  another  country, 
but  which  are  being  re-exported  from 
the  United  States,  in  whole  or  in  part. 

Depending  on  the  circumstances, 
issued  certificates  may  be  voided  and/ 
or  reissued.  All  certificates  are 
controlled  documents.  That  is,  they  are 
numbered  and  we  must  keep  track  of 
them.  If  a  certificate  is  issued,  but  it  is 
filled  out  incorrectly  or  it  is  damaged, 
and  it  cannot  be  used,  the  person  who 
received  the  certificate  may  have  us 
reissue  the  certificate.  In  that  case,  we 
would  void  the  first  certificate,  and 
complete  a  new  certificate  for  the 
person.  Some  certificates  are  voided,  but 
not  reissued. 

Under  our  proposal,  we  would  charge 
different  user  fees  for  phytosanitary 
certificates  issued  for  commercial 
shipments  and  for  non-commercial 
shipments.  We  are  proposing  different 
user  fees  because  the  services  provided 
are  different.  Issuing  a  certificate  for  a 
commercial  shipment  generally  requires 
APHIS  personnel  to  travel  to  the 
inspection  site.  It  also  generally  requires 
them  to  inspect  larger  quantities  of 
plants  or  plant  products,  which  takes 
more  lime.  Travel  is  not  usually  required 
for  noncommercial  shipments,  because 
those  exporters  usually  bring  their 
plants  to  an  APHIS  office  for  inspection. 

We  are  also  proposing  to  charge  a 
user  fee  for  issuing  processed  product 
certificates  for  commercial  shipments 
and  for  issuing  phytosanitary 
certificates  for  re-export  for  commercial 
shipments.  We  are  not  proposing  any 


*  Our  proposed  regulattoni  define  a  commercial 
shipment  as  a  shipment  for  gain  or  profit. 


user  fee  for  these  certificates  for  non- 
commercial shipments.  In  the  case  of 
phytosanitary  certificates  for  re-export, 
we  have  never  issued  such  a  certificate 
and  do  not  anticipate  any  requests.  We 
anticipate  that  there  will  similarly  be  no 
demand  for  processed  product 
certificates  for  non-commercial 
shipments. 

In  addition,  we  are  proposing  to 
charge  a  user  fee  for  reissuing 
certificates.  However,  our  proposed  fee 
for  these  services  is  less  than  that  for 
issuing  the  original  certificates.  That  is 
because  our  only  cost  is  for 
administrative  processing  and  tracking. 

The  user  fees  we  propose  to  charge 
are: 

Phytosanitary  certificate: 

conunercial  shipment $30 

non-commercial  shipment $19 

Phytosanitary  certificate  for  reexport: 

commercial  shipment $30 

Processed  product  certificate: 

commercial  shipment ~ $30 

Reissued  certificate  (all  types) $8 

Many  importers  have  asked  us  to 
issue  certificates  to  cover  processed 
products.  However,  at  this  time  we  have 
no  data  on  the  number  of  certificates 
which  will  actually  be  issued  or  the  time 
that  will  be  necessary  to  issue  them. 
Based  on  the  requests  we  have  received, 
we  estimate  that  the  inspection  and 
administrative  time  necessary  to  issue 
the  certificates,  or  reissue  them  if 
appropriate,  will  be  similar  to  that  for 
other  certificates  covering  commercial 
shipments.  Therefore,  we  are  proposing 
to  charge  the  same  $30  APHIS  user  fee 
for  issuing,  and  the  same  $6  APHIS  user 
fee  for  reissuing,  as  we  are  proposing  to 
charge  for  phytosanitary  certificates 
covering  commercial  shipments.  We 
would  perform  an  annual  review  of 
these  fees  based  on  the  actual  demand 
for  the  certificates  and  would  publish 
any  necessary  cost  adjustments  in  the 
Federal  Register. 

Currently,  when  designated  state 
inspectors  issue  Federal  certificates,  we 
do  not  charge  any  fee  for  the  federal 
certificate.  However,  some  states  charge 
a  fee  to  recover  their  travel, 
transportation  and  inspection  costs. 

Under  this  proposal,  when  an  APHIS 
employee  conducts  the  inspection  and 
signs  the  certificate,  the  user  would  be 
required  to  pay  the  applicable  APHIS 
user  fee.  However,  if  a  designated  state 
employee  conducts  the  inspection  and 
signs  the  certificate,  we  would  not 
charge  the  APHIS  user  fee  because 
APHIS  would  not  be  providing  any 
service  to  the  user.  However,  the  state, 
if  it  wished,  could  charge  a  state  fee  to 
cover  the  cost  of  providing  its  services. 
To  charge  such  a  fee,  the  state  would 


have  to  calculate  the  cost  of  it 
using  the  same  factors  that  wc 
calculate  our  user  fees. 

To  establish  its  fee,  the  stat 
have  to: 

(1)  Estimate  the  annual  num 
certificates  to  be  issued; 

(2)  Determine  the  total  cost 
certificates; 

(3)  Divide  the  cost  of  issuinj 
certificates  by  the  estimated  r 
certificates  to  be  issued  to  obi 
"raw"  fee. 

A  state  could  round  the  "ra' 
to  the  nearest  quarter,  if  necei 
ease  of  calculation,  collection 

When  determining  the  total 
issuing  certificates,  states  cou 
delivery,  support,  and  adminii 
costs.  Delivery  costs  are  costs 
employee  salary  and  benefits, 
transportation,  per  diem,  travi 
purchases  of  specialized  equij 
all  costs  associated  with  mair 
field  o^ices.  Support  costs  art 
costs  at  supervisory  levels,  ar 
such  as  training,  automated  d 
processing,  public  affairs,  enfi 
communications,  postage,  buc 
accounting  services,  and  payr 
purchasing,  billing  and  collect 
services.  Administrative  costs 
additional  costs  the  states  inc 
direct  result  of  collecting  and 
federal  certificates. 

As  we  explained  above,  sta 
participation  in  the  program  ii 
its  success.  We  believe  offerii 
the  option  of  collecting  a  user 
on  the  cost  of  providing  their  i 
would  encourage  them  to  con 
participating. 

Services  Provided  under  Agre 
(Proposed  7  CFR  354.4). 

We  are  sometimes  asked  to 
inspection  services  at  points  c 
into  the  United  States  in  addii 
regular  or  on-call  basis  currer 
available  in  connection  with  i 
aircraft.  We  receive  two  type! 
requests: 

(1)  that  we  open  a  permane 
inspection  station  at  a  port  w( 
currently  serve;  and 

(2)  that  we  provide  one-timi 
occasional  service  at  a  locatic 
we  normally  do  not  provide  8( 

We  are  willing  to  provide  si 
both  these  situations  under  ai 
the  Farm  Bill.  We  are  therefor 
proposing  that  owners  or  opei 
vessels  or  aircraft,  or  their  ag( 
enter  into  agreements  with  us 
these  types  of  services.  The  a; 
would  include  the  location  wt 
inspection  services  would  be 
the  times  and  dates  when  ser 
would  be  provided,  the  types 
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user  fee  for  these  certificates  for  non- 
commercial shipments.  In  the  case  of 
phytosanitary  certificates  for  re-export, 
we  have  never  issued  such  a  certificate 
and  do  not  anticipate  any  requests.  We 
anticipate  that  there  will  similarly  be  no 
demand  for  processed  product 
certificates  for  non-commercial 
shipments. 

In  addition,  we  are  proposing  to 
charge  a  user  fee  for  reissuing 
certificates.  However,  our  proposed  fee 
for  these  services  is  less  than  that  for 
issuing  the  original  certificates.  That  is 
because  our  only  cost  is  for 
administrative  processing  and  tracking. 

The  user  fees  we  propose  to  charge 
are: 

Phytosanitary  certificate: 

conunercial  shipment $30 

non-commercial  shipment $19 

Phytosanitary  certificate  for  reexport: 

commercial  shipment $30 

Processed  product  certificate: 

commercial  shipment ~ $30 

Reissued  certificate  (all  types) $6 

Many  importers  have  asked  us  to 
issue  certificates  to  cover  processed 
products.  However,  at  this  time  we  have 
no  data  on  the  number  of  certificates 
which  will  actually  be  issued  or  the  time 
that  will  be  necessary  to  issue  them. 
Based  on  the  requests  we  have  received, 
we  estimate  that  the  inspection  and 
administrative  time  necessary  to  issue 
the  certificates,  or  reissue  them  if 
appropriate,  vdll  be  similar  to  that  for 
other  certificates  covering  commercial 
shipments.  Therefore,  we  are  proposing 
to  charge  the  same  $30  APHIS  user  fee 
for  issuing,  and  the  same  $6  APHIS  user 
fee  for  reissuing,  as  we  are  proposing  to 
charge  for  phytosanitary  certificates 
covering  commercial  shipments.  We 
would  perform  an  annual  review  of 
these  fees  based  on  the  actual  demand 
for  the  certificates  and  would  publish 
any  necessary  cost  adjustments  in  the 
Federal  Register. 

Currently,  when  designated  state 
inspectors  issue  Federal  certificates,  we 
do  not  charge  any  fee  for  the  federal 
certificate.  However,  some  states  charge 
a  fee  to  recover  their  travel, 
transportation  and  inspection  costs. 

Under  this  proposal,  when  an  APHIS 
employee  conducts  the  inspection  and 
signs  the  certificate,  the  user  would  be 
required  to  pay  the  applicable  APHIS 
user  fee.  However,  if  a  designated  state 
employee  conducts  the  inspection  and 
signs  the  certificate,  we  would  not 
charge  the  APHIS  user  fee  becanse 
APHIS  would  not  be  providing  any 
service  to  the  user.  However,  the  state, 
if  it  wished,  could  charge  a  state  fee  to 
cover  the  cost  of  providing  its  services. 
To  charge  such  a  fee.  the  state  would 


have  to  calculate  the  cost  of  its  services 
using  the  same  factors  that  we  use  to 
calculate  our  user  fees. 

To  establish  its  fee,  the  state  would 
have  to: 

(1)  Estimate  the  annual  number  of 
certificates  to  be  issued; 

(2)  Determine  the  total  cost  of  issuing 
certificates; 

(3)  Divide  the  cost  of  issuing 
certificates  by  the  estimated  number  of 
certificates  to  be  issued  to  obtain  a 
"raw"  fee. 

A  state  could  round  the  "raw"  fee  up 
to  the  nearest  quarter,  if  necessary  for 
ease  of  calculation,  collection,  or  billing. 

When  determining  the  total  cost  of 
issuing  certificates,  states  could  include 
delivery,  support,  and  administrative 
costs.  Delivery  costs  are  costs  such  as 
employee  salary  and  benefits, 
transportation,  per  diem,  travel, 
purchases  of  specialized  equipment,  and 
all  costs  associated  with  maintaining 
field  o^ices.  Support  costs  are  similar 
costs  at  supervisory  levels,  and  costs 
such  as  training,  automated  data 
processing,  public  affairs,  enforcement, 
communications,  postage,  budget  and 
accounting  services,  and  payroll, 
purchasing,  billing  and  collection 
services.  Administrative  costs  are  any 
additional  costs  the  states  incur  as  a 
direct  result  of  collecting  and  monitoring 
federal  certificates. 

As  we  explained  above,  state 
participation  in  the  program  is  crucial  to 
its  success.  We  believe  offering  states 
the  option  of  collecting  a  user  fee  based 
on  the  cost  of  providing  their  services 
would  encourage  them  to  continue 
participating. 

Services  Provided  under  Agreements 
(Proposed  7  CFR  354.4). 

We  are  sometimes  asked  to  provided 
inspection  services  at  points  of  entry 
into  the  United  States  in  addition  to  the 
regular  or  on-call  basis  currently 
available  in  connection  with  vessels  or 
aircraft.  We  receive  two  types  of 
requests: 

(1)  that  we  open  a  permanent 
inspection  station  at  a  port  we  do  not 
currently  serve;  and 

(2)  that  we  provide  one-time  or 
occasional  service  at  a  location  where 
we  normally  do  not  provide  service. 

We  are  willing  to  provide  service  in 
both  these  situations  under  authority  of 
the  Farm  Bill.  We  are  therefore 
proposing  that  owners  or  operators  of 
vessels  or  aircraft,  or  their  agents,  may 
enter  into  agreements  with  us  to  provide 
these  types  of  services.  The  agreements 
would  include  the  location  where 
inspection  services  would  be  provided, 
the  times  and  dates  when  services 
would  be  provided,  the  types  of  services 


that  would  be  provided,  and  the  total 
cost  of  providing  the  services.  The 
owner  or  operator  requesting  the 
services  would  be  required  to  deposit  at 
the  time  the  agreement  is  signed,  an 
amount  covering  the  estimated  cost  of 
providing  6  months  of  service.  In 
addition,  the  owner  or  operator 
requesting  the  service  would  be  required 
to  maintain,  based  on  a  monthly 
accounting  conducted  by  AHilS,  a 
deposit  large  enough  to  cover  the 
estimated  cost  of  providing  6  months  of 
service.  If  the  service  was  to  be 
provided  only  once  or  occasionally,  the 
amoiuit  would  be  for  as  many  provisions 
of  the  service  as  we  anticipated  would 
occur  within  a  6-month  period. 

The  deposit  is  necessary  to  ensure 
that  services  needed  can  be  funded  as 
they  are  provided.  The  standard  billing 
cycle  is  3  months.  A  &-month  deposit 
would  provide  enough  money  to  fund 
services  for  2  billing  cycles  and  would 
allow  adequate  time  to  replenish  the 
account  if  required. 

Agreements  could  be  terminated  by 
either  party  upon  30  days  written  notice. 
In  the  case  the  agreement  was 
terminated  after  less  than  6  months,  if 
occasional  services  were  provided  less 
frequently  than  anticipated,  or  if  costs  to 
provide  the  service  were  lower  than 
anticipated.  APHIS  would  refund  any 
excess  user  fee  paid. 

Under  these  proposed  agreements,  we 
would  recover  the  full  cost  of  providing 
the  requested  services.  In  the  case  of  a 
new  inspection  station,  the  fee  would 
cover  all  costs  of  opening  and  operating 
the  station.  Costs  to  operate  the  facility 
would  include  personnel  costs, 
overhead,  and  other  operating  costs 
such  as  we  have  explained  above  in 
connection  with  our  other  existing  and 
proposed  user  fees.  We  would 
determined  the  total  of  these  costs. 
However,  because  the  facility  would  be 
open  to  the  public  we  would  collect 
users  fees  for  services  provided  there. 
Therefore,  we  would  deduct  the  amount 
of  user  fees  collected  from  the  total  cost 
of  operating  the  facility.  The  resulting 
figure  would  be  the  amount  payable  by 
the  owner  or  operator  signing  the 
agreement.  If.  after  the  inspection 
station  was  open  for  a  time,  user  fees 
collected  there  were  enough  to  cover  the 
full  cost  of  operating  the  facility,  then 
the  amount  payable  under  the 
agreement  would  drop  to  zero. 

In  the  case  of  one-time  or  occasional 
services,  our  costs  to  provide  the  service 
would  include  any  existing  APHIS  user 
fee  that  apphed  to  the  service,  plus,  as 
appropriate,  reimbursable  overtime, 
travel,  transportation,  and  per  diem. If 
no  existing  APHIS  user  fee  applied  to 
the  service,  then  the  amount  would  be 


the  full  cost  of  providing  the  service, 
calculated  as  we  have  for  our  other 
proposed  user  fees.  That  is  explained 
elsewhere  in  this  document.  For 
example,  if  the  agreement  covered 
vessel  inspection  services  500  miles 
from  a  port  of  entry,  then  the  user  fee 
under  the  agreement  would  include  the 
APHIS  vessel  inspection  fee  plus 
reimbursable  overtime,  if  applicable, 
and  travel,  transportation,  and  per  diem. 

Calculation  of  Proposed  User  Fees  for 
AQI  Services,  and  Phytosanitary 
Certificates 

We  are  proposing  to  require  user  fees 
to  cover  the  cost  of  certain  agricultural 
quarantine  and  inspection  (AQI) 
services  and  for  issuance  of 
phytosanitary  certificates. 

For  each  category  of  service,  we  have 
estimated  the  annual  number  of  means 
of  conveyance  that  would  be  subject  to 
inspection,  or.  as  appropriate,  the 
annual  number  of  phytosanitary 
certificates  to  be  issued.  Our  estimates 
include  services  relating  to  persons  and 
means  of  conveyance  which  would  be 
exempt  from  paying  the  proposed  user 
fees.  Our  estimates  are  based  on  our 
Work  Accomplishment  Data  System. 

For  each  category  of  service,  we  have 
determined  the  total  cost  of  providing 
service.  Included  in  the  total  cost  are 
delivery  costs,  program  support  costs, 
and  agency-level  support  costs.  Delivery 
costs  include,  but  are  not  limited  to, 
employee  salary  and  benefits,  travel, 
purchase  of  specialized  equipment,  and 
all  costs  associated  with  maintaining 
field  offices.  Program  support  costs 
include  these  same  items  at  the  regional 
and  headquarters  level.  Agency-level 
support  costs  include,  but  are  not 
limited  to.  training,  legislative  and 
public  a^airs.  regulatory  enforcement, 
communications,  postage,  budget  and 
accounting  services,  and  payroll, 
purchasing,  billing  and  collection 
services.  We  have  also  included 
administrative  expenses  we  would  incur 
by  adopting  these  proposed  regulations. 

In  the  case  of  AQI  services  for  aircraft 
arriving  within  the  customs  territory  of 
the  United  States,  we  have  also  included 
in  the  proposed  fee  an  amount  which 
would  provide  for  a  reasonable  reserve 
in  the  Account.  The  proposed  fee  is 
designed  so  that  the  balance  would  be 
approximately  3  months  operating 
expenses,  or  $5,487,000.  Since  the 
majority  of  the  fees  would  be  remitted  m 
arrears,  a  sufficient  reserve  must  be 
maintained  to  meet  current  expenses.  In 
addition,  we  believe  that  a  reserve  of 
this  size  would  be  necessary  to  ensure 
that  sufficient  funds  are  available  to 
carry  out  agrrultural  quarantine  and 
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inspection  activities  because  the  number 
of  aircraft  may  deviate  from  the 
anticipated  volume  upon  which  our  fees 
are  based.  The  anticipated  volume  of 
activity  could  fluctuate  greatly  due  to 
changes  in  travel  and  trade.  The  reserve 
would  also  be  used  to  offset  any 
uncollectible  debts  that  result  from 
clients  are  unwilling  or  unable  to  pay  for 
our  services.  We  would  monitor  the 
balance  closely  and  propose 
adjustments  in  our  fees  as  necessary  to 
ensure  a  reasonable  balance. 

Our  final  step  in  calculating  our 
proposed  fees  for  services  was  to  divide 
the  cost  of  providing  service  by  either 
the  anticipated  number  of  means  of 
conveyance  subject  to  inspection,  or  by 
the  number  of  phytosanitary  certificates 
to  be  issued,  as  appropriate.  In  this 
manner  we  arrived  at  a  "raw"  fee. 

To  determine  the  fees  we  are 
proposing  to  charge,  we  raised  the 
"raw"  fees  up  to  the  nearest  quarter.  We 
did  round  to  the  next  dollar  for  user  fees 
adopted  to  cover  various  other 
agricultural  quarantine  and  inspection 


services  [see  56  FR 14837-14848.  April 
12. 1991.  and  56  FR  18496-18502.  April 
23, 1991.)  However,  we  do  not  believe 
that  is  necessary  for  the  user  fees 
proposed  in  this  document.  We  do  not 
need  to  establish  a  reserve  fund  for  any 
services  other  than  the  agriculture 
quarantine  and  inspection  services. 
Therefore,  we  do  not  need  to  generate 
more  revenue  than  needed  to  cover 
costs.  Also,  we  do  not  need  to  generate 
more  revenue  than  needed  to  cover 
costs.  Also,  we  do  not  need  to 
coordinate  our  collection  system  with 
that  of  any  other  entity.  Our  existing 
user  fees  will  be  collected  for  us  by  the 
United  States  Customs  Service.  Partly 
because  they  collect  fees  only  in  whole 
dollars,  we  adopted  user  fees  which 
were  rounded  up  to  the  next  dollar. 
However,  the  user  fees  proposed  in  this 
docket  will  be  paid  directly  to  us,  and 
not  collected  by  the  United  States 
Customs  Service. 

We  have  proposed  to  round  these  fees 
up,  rather  than  down,  in  order  to  ensure 
that  we  collect  enough  revenue  to  cover 

Calculation  of  User  Fees 


the  costs  of  providing  these  services.  If 
we  were  to  round  down,  many  fees 
would  be  lower  than  the  cost  of  the 
service. 

As  is  the  case  with  all  other  APHIS 
user  fees,  we  intend  to  review,  at  least 
annually,  the  user  fees  we  are  proposing 
in  this  document.  We  would  propose 
any  necessary  cost  adjustments  in  the 
Federal  Register. 

Below  is  a  table  showing  the 
categories  of  service,  the  cost  of 
providing  service  in  each  category, 
including,  in  the  case  of  airline 
inspection,  a  reasonable  balance  in  the 
account  the  number  of  means  of 
conveyance  subject  to  inspection  or  the 
anticipated  number  of  certificates  to  be 
issued  (labeled  "volume"),  the  "raw" 
fee,  and  the  proposed  fee.  Additional 
supporting  data  and  computations  are 
available  for  inspection  at  the  Animal 
and  Plant  Health  Inspection  Service, 
room  283,  Federal  Building.  6505  Belcrest 
Road.  Hyattsville,  Maryland,  between 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday. 


Acttvity 


AQiServlcM 

Airport  operatKXis: 
Commercial  avcraft 

tnterrtatjonal „ ...„ ;.. 

Domestic _..„ 

Mantime  Operationsr 
Commercial  vessels 
Domestic _ . .:.. 

OUmi  Services 

P^ytosamtary  certificates,  and  phyiosanitafy  certificates  for  reexport,  and 

Commercial „ 

Nfincnmmarfa#    , 

Reissued. 

Processed  product  certificates  * 

Re<ssued  processed  product  certificates.. 


Total  cost 
plus  reserve 

(in 
thousands) 


$28,880 
1.115 


79 


2.865 

193 

71 


Volume 


246.001 
29.719 


713 


95.998 

9.S43 

11,863 


"Raw"  fee 


$117.40 
37.52 


110.80 


29.84 

18.98 

5.98 


$117.50 
37.75 


111.00 


30.00 
19.00 

6.00 
30.00 

6.00 


*  Asaxpiamad  above  in  tfus  document,  we  have  no  data  at  this  time  showing  me  tjtai  cost  or  volume  of  processed  product  certificates. 


The  fees  adopted  would  be 
periodically  reexamined  and  any  further 
adjustments  necessary  to  reflect  costs  of 
providing  services  would  be  included  in 
a  future  rulemaking  proceeding. 

Ckillection  and  Billing  Procedures 
(Proposed  7  CFR  354.3} 

We  propose  to  collect  the  proposed 
APHIS  user  fees  for  phytosanitary 
certificates  as  follows: 

Some  commercial  exporters  receive 
APHIS  services  on  a  continuous  or 
repeated  basis.  Under  certain 
circumstances  we  give  blocks  of 
phytosanitary  certificates  to  these 
exporters.  They  complete  and  return  the 
certificate  •  to  us  to  be  endorsed.  Under 


our  proposal,  these  exporters  would 
have  to  pay  the  full  required  APHIS  user 
fee  for  each  certificate.  Payment  would 
have  to  be  made  at  the  time  we  issue  the 
block  of  certificates  to  them. 

Commercial  exporters  who  are  given 
and  pay  up  front  for  a  block  of 
certificates  would  be  issued  a  receipt 
They  could  return  voided  and  unused 
certificates  to  us  for  a  partial  refund  or 
credit.  They  would  choose  whether  they 
preferred  a  refund  or  credit  Credits 
would  be  applied  to  future  user  fee 
charges.  The  refund  or  credit  would  be 
the  amount  of  the  APHIS  user  fee 
already  paid,  minus  $3  to  cover 
administrative  costs  we  incur  to  issue, 
track,  and  process  these  certificates. 


Commercial  exporters  who  are  given 
and  pay  up  front  for  a  block  of 
certificates  could  also  get  a  partial 
refund  or  credit  under  certain  other 
circumstances.  The  APHlS  user  fee  for 
certificates  would  include  any  necessary 
inspections,  if  they  are  conducted  during 
normal  business  hours  (8  a.m.  to  4:30 
p.m.).  Exporters  could  request  that 
inspections  be  conducted  at  other  times. 
However,  they  would  be  charged 
reimbursable  overtime  imder  7  CFR 
354.1  for  that  service,  in  addition  to  the 
user  fee.  A  shipper  who  requested 
inspection  for  a  certificate  outside  of 
normal  business  hours,  would  be  paying 
twice  for  the  inspection — ont;e  in  the 


APHIS  user  fee  and  once  unde 
reimbursable  overtime.  There! 
are  proposing,  if  this  situation 
that  we.  at  the  shipper's  optioi 
reimburse  them  the  amount  of 
overcharge,  or  give  them  a  ere 
future  APHIS  user  fees. 

We  also  propose  that  comm 
exporters  who  are  given  and  p 
front  for  a  block  of  certificates 
a  partial  refund  or  credit  if  the 
of  the  certificates  to  cover  a  n( 
commercial  shipment  The  pro 
user  fee  for  a  non-commercial 
is  less  than  that  for  a  commen 
shipment  As  commercial  expc 
issued  a  block  of  certificates  v 
paid  the  commercial  user  fee, 
would  have  overpaid  if  the  shi 
was  non-commercial.  In  this  s: 
also,  we  would,  at  the  shipper 
either  reimburse  them  the  amc 
overcharge,  or  give  them  a  ere 
future  APHIS  user  fees. 

Many  commercial  exporters 
occasionally.  We  do  not  give  t 
blocks  of  certificates.  They  an 
noncommercial  exporters  wou 
required,  under  our  proposal,  I 
user  fee  for  each  certificate  at 
is  issued. 

Payment  Methods 

We  are  proposing  to  accept 
including  personal  checks,  chc 
drawn  on  commercial  account 
orders,  traveler's  checks,  and 
checks.  However,  we  would  n 
personal  checks  from  individu 
amounts  over  $100.00.  We  can 
determine  whether  a  personal 
good  until  after  we  have  provi 
services.  Therefore,  we  are  lin 
personal  checks  in  order  to  lin 
losses.  Based  on  our  experieni 
types  of  payment  do  not  pose 
problem.  Therefore,  we  are  no 
proposing  to  limit  them. 

Penalties  for  Non-Payment  or 
Payment 

We  are  proposing  to  add  a  i 
§  354.5  to  impose  penalties  foi 
payment  or  late  payment  of  A 
fees.  If  payment  for  an  APHIS 
past  due  by  more  than  30  dayt 
would  impose  a  late  payment 
and  interest  charges  in  accord 
31  U.S.C.  3717. 

If  a  person  is  delinquent  in  ] 
APHIS  user  fee.  or  delinquent 
any  interest  due  on  any  APHIl 
we  would  provide  no  further  s 
requiring  a  user  fee  to  that  pet 

In  addition,  if  an  APHIS  use 
due  in  a  situation  where  we  ai 
the  process  of  providing  the  sc 
the  fee  has  not  been  paid  with 
allowed,  or  the  payment  is  ina 
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,  w8  do  not  believe 
)r  the  user  fees 
icument.  We  do  not 
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the  agriculture 
pection  services, 
ot  need  to  generate 
needed  to  cover 
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not  need  to 
ection  system  with 
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[)ms  Service.  Partly 
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1  user  fees  which 
I  the  next  dollar, 
fees  proposed  in  this 
directly  to  us,  and 
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the  costs  of  providing  these  services.  If 
we  were  to  round  down,  many  fees 
would  be  lower  than  the  cost  of  the 
service. 

As  is  the  case  with  all  other  APHIS 
user  fees,  we  intend  to  review,  at  least 
annually,  the  user  fees  we  are  proposing 
in  this  document.  We  would  propose 
any  necessary  cost  adjustments  in  the 
Federal  Register. 

Below  is  a  table  showing  the 
categories  of  service,  the  cost  of 
providing  service  in  each  category, 
including,  in  the  case  of  airline 
inspection,  a  reasonable  balance  in  the 
account  the  number  of  means  of 
conveyance  subject  to  inspection  or  the 
anticipated  number  of  certificates  to  be 
issued  (labeled  "volume"),  the  "raw" 
fee,  and  the  proposed  fee.  Additional 
supporting  data  and  computations  are 
available  for  inspection  at  the  Animal 
and  Plant  Health  Inspection  Service, 
room  283,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  Maryland,  between 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday. 


Total  cost 
plus  reserve 

(in 
thousands) 

Volume 

"Raw"  fee 

Proposed 

$28,880 
1,115 

79 

2.865 

133 

71 

246.001 
29.719 

713 

95.998 

9.543 

11.863 

$117.40 
37.52 

110  80 

29.84 

18.98 

5.98 

$117.50 
37.75 

— — 

111.00 

30.00 
10.00 

6.00 
30.00 

6.00 

Vne  total  cost  or  votume  of  processed  product  certificates. 


exporters  would 
required  APHIS  user 
ate.  Payment  would 
the  time  we  issue  the 
s  to  them. 

trters  who  are  given 
r  a  block  of 
le  issued  a  receipt 
oided  and  unused 
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Commercial  exporters  who  are  given 
and  pay  up  front  for  a  block  of 
certificates  could  also  get  a  partial 
refund  or  credit  under  certain  other 
circumstances.  The  APHIS  user  fee  for 
certificates  would  include  any  necessary 
inspections,  if  they  are  conducted  during 
normal  business  hours  (6  a.m.  to  4:30 
p.m.).  Exporters  could  request  that 
inspections  be  conducted  at  other  times. 
However,  they  would  be  charged 
reimbursable  overtime  under  7  CFR 
354.1  for  that  service,  in  addition  to  the 
user  fee.  A  shipper  who  requested 
inspection  for  a  certificate  outside  of 
normal  business  hours,  would  be  paying 
twice  for  the  inspection — once  in  the 


APHIS  user  fee  and  once  under 
reimbursable  overtime.  Therefore,  we 
are  proposing,  if  this  situation  occurs, 
that  we,  at  the  shipper's  option,  would 
reimburse  them  the  amount  of  any 
overcharge,  or  give  them  a  credit  against 
future  APHIS  user  fees. 

We  also  propose  that  commercial 
exporters  who  are  given  and  pay  up 
front  for  a  block  of  certificates  could  get 
0  partial  refund  or  credit  if  they  use  any 
of  the  certificates  to  cover  a  non- 
commercial shipment  The  proposed 
user  fee  for  a  non-commercial  shipment 
is  less  than  that  for  a  commercial 
shipment.  As  commercial  exporters 
issued  a  block  of  certificates  would  have 
paid  the  commercial  user  fee,  they 
would  have  overpaid  if  the  shipment 
was  non-commercial.  In  this  situation 
also,  we  would,  at  the  shipper's  option, 
either  reimburse  them  the  amount  of  the 
overcharge,  or  give  them  a  credit  against 
future  APHIS  user  fees. 

Many  commercial  exporters  ship  only 
occasionally.  We  do  not  give  them 
blocks  of  certificates.  They  and  all 
noncommercial  exporters  would  be 
required,  under  our  proposal,  to  pay  the 
user  fee  for  each  certificate  at  the  time  it 
is  issued. 

Payment  Methods 

We  are  proposing  to  accept  checks, 
including  personal  checks,  checks 
drawn  on  commercial  accounts,  money 
orders,  traveler's  checks,  and  cashier's 
checks.  However,  we  would  not  accept 
personal  checks  from  individuals,  for 
amounts  over  $100.00.  We  cannot 
determine  whether  a  personal  check  is 
good  until  after  we  have  provided  our 
services.  Therefore,  we  are  limiting 
personal  checks  in  order  to  limit  our 
losses.  Based  on  our  experience,  other 
types  of  payment  do  not  pose  this 
problem.  Therefore,  we  are  not 
proposing  to  limit  them. 

Penalties  for  Non-Payment  or  Late 
Payment   ] : 

We  are  proposing  to  add  a  new 
S  354.5  to  impose  penalties  for  non- 
payment or  late  payment  of  APHIS  user 
fees.  If  payment  for  an  APHIS  user  fee  is 
past  due  by  more  than  30  days,  APHIS 
would  impose  a  late  payment  penalty 
and  interest  charges  in  accordance  with 
31  U.S.C.  3717. 

If  a  person  is  dehnquent  in  paying  any 
APHIS  user  fee,  or  delinquent  in  paying 
any  interest  due  on  any  APHIS  user  fee, 
we  would  provide  no  further  services 
requiring  a  user  fee  to  that  person. 

In  addition,  if  an  APHIS  user  fee  is 
due  in  a  situation  where  we  are  still  in 
the  process  of  providing  the  service,  but 
the  fee  has  not  been  paid  within  the  time 
allowed,  or  the  payment  is  inadequate 


or  unacceptable,  we  would  not  finish 
providing  the  services.  For  example,  if 
payment  was  due  for  a  phytosanitary 
certificate,  we  would  not  release  the 

certificate. 

Part  2 

User  Fees  for  Birds  and  Poultry  in 
APHIS  Animal  Import  Centers 
(Proposed  9  CFR  130.2) 

We  are  proposing  to  charge  a  user  fee 
for  each  bird  or  poultry  quarantined  in 
an  Animal  Import  Center.  The  proposed 
fee  would  be  assessed  daily.  Different 
fees  would  be  assessed  for  birds  and 
poultry  of  different  sizes,  with  further 
adjustments  for  non-standard  feed, 
housing,  and  care  and  handling  required. 
The  different  fees  refiect  the  varying 
costs  of  quarantining  different  birds  and 
poultry. 

Size  is  a  major  component  of 
quarantine  costs.  Feed  costs  are  higher 
for  larger  birds  and  poultry.  The  larger  a 
bird  or  poultry  is,  the  more  space  it 
occupies.  More  cages  must  be  used, 
which  must  be  cleaned  and  taken  care 
of.  Labor  costs  are  therefore  greater  for 
larger  birds  and  poultry. 

The  proposed  user  fee  for  each 
category  includes  water  and  standard 
feed,  housing,  care  and  handling.  We 
consider  standard  feed  to  be  seed,  or 
dry  feeds  such  as  dog  food  or  monkey 
biscuits,  whether  soaked  in  water  or  not 
Examples  of  standard  diets  are:  regular 
medicated  pelleted  feed  for  psittacine 
birds,  canary/finch  mix  for  canaries  and 
finches,  and  com  mixture  for  game 
cocks.  We  consider  standard  housing  to 
be  any  suitable  housing,  other  than 
individual  housing,  which  is  normally 
available  at  the  facility.  Individual 
housing,  housing  constructed  or 
purchased  at  the  request  of  an  importer, 
and  housing  with  blinds,  dense  foliage 
or  plants,  or  temperature-regulated 
housing  are  not  considered  "standard." 
Non-standard  care  and  handling  would 
include  hand-feeding,  more  than  one 
feeding  a  day,  frequent  observation,  and 
any  handling  or  observation  which 
requires  personnel  to  attend  to  the  birds 
or  poultry  outside  of  normal  business 
hours.* 

Non-standard  feed,  housing,  and  care 
and  handling  are  sometimes  required, 
and  sometimes  requested  by  the 
importer.  Some  birds  and  poultry  must 
be  fed  a  special  diet.  For  example,  some 
birds  are  fruit  eaters.  But  special  diet 
requirements  do  not  necessarily  apply  to 
every  bird  or  poultry  in  a  category.  For 
example,  some  pigeons  require  a  fresh 


*  NormaLbuainmi  luMir*  at  Ui«  Animal  Import 
Centen  are:  7J0  a.m.  (o  11:30  ajn.,  Honolulu.  Ill:  7 
a.m.  lo  3:30  p.m„  Miami.  FU  and  6  a  jb.  to  4:30  p.m.. 
Newburgh.  VTt. 


fruit  diet  but  most  do  not.  Some  birds 
and  poultry  must  also  be  boused 
individually.  Game  cocks,  for  example, 
are  to  aggressive  to  be  housed  together. 
Certain  varieties  of  hummingbirds  are 
also  so  aggressive  they  must  be 
separated.  Special  care  and  handling  is 
also  sometimes  required.  Baby  birds 
have  to  be  hand-fed.  Some  birds  may 
need  to  be  observed  to  ascertain  their 
eating  patterns,  to  check  their 
adjustment  to  an  artificial  environment 
to  detect  undue  stress  and  make 
suitable  adjustments,  or  to  try  to  reduce 
mortality. 

APHIS  is  prepared  to  provide  non- 
standard feed,  housing,  care  and 
handling,  whether  it  is  required  or 
provided  at  the  request  of  the  importer. 
However,  under  the  proposed  user  fee 
system,  the  costs  of  these  services  must 
be  recovered. 

Therefore,  we  are  proposing  to  charge 
for  special  diets.  These  can  be 
extremely  costly,  and  the  cost  can  vary 
widely  from  one  area  of  the  United 
States  to  another.  Feed  for  seed-eating 
birds  ranges  from  approximately  $0.04 
per  day  for  a  small  bird  to  $0.64  for  a 
large  bird.  Feed  for  seed-eating  birds  is 
also  fairly  uniform  in  price  throughout 
the  United  States  and  is  easily 
obtainable  in  all  locations  and  at  all 
times  of  the  year.  In  comparison,  fruit 
such  as  mangoes  and  papayas,  may  cost 
$1.23  per  day  for  a  medium  bird.  Special 
feeds  are  also  not  always  readily 
available.  They  vary  widely  in  price.  For 
example,  papayas  in  Hawaii  are 
considerably  less  expensive  than 
papayas  in  New  York  State,  depending 
both  on  location  and  season  of  the  year. 
Because  of  differences  in  feed  costs  for 
seed-eating  birds  and  poultry,  and  for 
birds  and  poultry  on  special  diets,  we 
arc  proposing  to  require  importers  to 
either  provide  special  feed  for  their 
birds  or  poultry,  or  pay  for  it  on  an 
act-jal  cost  basis.  Actual  cost  basis 
would  include  not  only  the  cost  of  the 
feed,  but  also  any  delivery  costs.  The 
importer  would  be  able  to  choose  which 
method  he  or  she  preferred. 

We  are  also  proposing  to  require  that 
any  bird  or  poultry  which  is  housed  in 
non-siundard  housing,  and  any  bird  or 
poultry  which  receives  non-standard 
care  and  handling,  must  pay  the 
maximum  user  fee  for  birds  or  poultry, 
as  appropriate.  The  higher  charge  would 
apply  whether  the  non-standard 
treatment  was  to  maintain  good 
husbHndry  practices,  or  because  the 
importer  requested  it  As  an  example  of 
how  the  charge  would  work,  small  birds 
would  be  charged  $0.75  per  day  for 
quarantine  under  this  proposal,  while 
large  birds  would  be  charged  $6.50  per 
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day.  A  hummingbird  is  a  small  bird. 
However,  certain  species  of 
hummingbirds  must  be  housed 
individually.  Therefore,  under  this 
proposal  we  would  charge  $6.50  per  day 
for  quarantining  one  of  these 
hummingbirds  in  an  Animal  Import 
Center.  Likewise,  if  ^n  importer 
requested  that  an  anhnal  be  housed 
individually  when  we  would  not 
normally  do  that  we  would  charge  the 
higher  fee. 

Fee  for  Zoo  Animals  and  Zoo  Birds  in 
Animal  Import  Centers  (Proposed  9  CFR 
130.2) 

We  are  proposing  a  daily  user  fee  for 
all  zoo  animals,  except  equines,  birds, 
and  poultry.  Zoo  animals,  which  include 
poultry  but  not  birds,  are  defined  in  the 
proposed  regulations  as  "any  animal, 
including  poultry  intended  for  exhibition 
in  a  zoo,  park  or  other  place  maintained 
for  the  exhibition  of  live  animals  for 
recreational  or  educational  purposes." 
Zoo  birds  are  defmed  in  the  proposed 
regulations  as  "birds  intended  for 
exhibition  in  a  zoo,  park  or  other  place 
maintained  for  the  exhibition  of  live 
animals  or  birds  for  recreational  or 
educational  purposes." 

We  have  determined  that  it  is  not 
necessary  to  charge  different  user  fees 
for  different  zoo  animals,  except 
equines.  birds,  and  poultry.  This  is 
because,  with  the  exception  of  equines. 
poultry,  and  birds,  the  handling  and  care 
requirements  for  all  zoo  animals  are 
virtually  the  same,  and  the  diseases 
requiring  quarantine  are  comparable. 

For  zoo  equines,  zoo  birds,  and  zoo 
poultry,  we  are  proposing  to  charge  the 
same  user  fees  as  we  propose  to  charge 
for  other  equines.  birds,  and  poultry. 

All  equines  are  quarantined  in 
accordance  with  the  regulations  in  9 
CFR  part  92.  Generally  this  will  result  in 
a  3,  7,  or  60  days  quarantine,  whether 
they  are  zoo  equines  or  not.  Zoo  equines 
are  handled  the  same  as  other  equines. 
Therefore,  a  different  user  fee  for 
quaranting  them  is  not  justified. 

Similarly,  all  birds  and  poultry  are 
dealt  with  the  same  in  quarantine, 
whether  they  are  zoo  birds  and  zoo 
poultry,  or  not.  Therefore,  there  is  no 
reason  to  charge  a  different  user  fee  for 
quarantining  them. 

However,  we  do  charge  a  reservation 
fee  for  space  at  APHIS  Animal  Impact 
Centers  (see  9  CFR  part  92).  Under  this 
proposal  we  would  apply  the 
reservation  fee  paid  by  the  importer  or 
his  or  her  agent  against  the  user  fees  due 
for  services  provided  at  an  Animal 
Import  Center.  - 


Fee  for  Equines  in  Animal  Import 
Centers  (Proposed  9  CFR  130.2) 

We  are  proposing  to  charge  a  daily 
user  fee  for  each  equine,  including  zoo 
equines.  The  rates  we  propose  are 
$128.50  for  this  1st  day  through  the  3rd 
day,  $93.25  for  the  4th  day  through  the 
7th  day,  and  $79.00  for  the  8th  and  later 
days.  All  equines  being  imported  into 
the  United  States  are  quarantined  for 
either  3  days.  7  days,  or  60  days, 
depending  on  what  tests  must  be 
performed  on  the  equine  and  how  long  it 
takes  to  get  test  results.  What  tests  are 
conducted  depends  in  turn  on  the 
country  from  which  the  equine  is  being 
imported  and  the  diseases  which  are 
present  in  that  country. 

All  animals  and  birds  which  require 
quarantine,  except  equines,  are 
quarantined  for  a  standard  30-day 
period.  As  explained  above,  equines  are 
quarantined  for  either  3,  7,  or  60  days. 
The  different  between  quarantine 
periods  is  the  time  it  takes  to  observe 
the  different  animals  or  birds  for  signs 
of  various  diseases.  The  diseases 
prevalent  in  the  country  of  origin  dictate 
what  diseases  we  are  concerned  about. 
For  example,  equines  from  countries 
infected  with  African  horse  sickness 
must  be  quarantined  for  60  days,  as  it 
takes  that  long  to  be  sure  that  they  are 
not  infected  with  African  horse 
sickness. 

For  certain  activities,  necessary  for 
quarantining  a  horse,  the  costs  are  fixed 
in  terms  of  labor  and  materials.  These 
include  setting  up  stalls  and  providing 
bedding  before  a  horse  arrives  at  the 
Animal  Import  Center,  then  identifying 
it,  taking  blood  samples,  and  taking  its 
temperature  and  inspecting  it  for 
ectoparasites  such  as  ticks  when  it 
arrives,  and  fmally  cleaning  and 
disinfecting  its  stall  after  the  horse 
leaves  the  Animal  Import  Center.  The 
greater  the  length  of  quarantine,  the 
lower  the  cost  per  day  for  these 
activities  because  the  costs  are  spread 
over  more  days. 

We  do  charge  a  resevation  fee  for 
space  at  APHIS  Animal  Import  Centers 
(see  9  CFR  Part  92).  Under  this  proposal, 
we  would  apply  the  reservation  fee  paid 
by  the  importer,  or  his  or  her  agent, 
against  the  user  fees  due  for  services 
provided  at  an  Animal  Import  Center. 

Fee  for  Domestic  Animals  in  Animal 
Import  Center  (Proposed  9  CFR  130.2) 

With  regard  to  domestic  animals, 
other  than  equines,  we  are  proposing 
one  rate  for  camels,  cattle,  bison  and 
buffalo,  and  another  rate  for  all  other 
domestic  animals.  Compared  with  other 
domestic  animals,  camels,  cattle,  bison 
and  buffalo  require  either  more  space  or 


more  handling,  or  both,  while  in 
quarantine.  Therefore,  we  are  proposing 
to  charge  a  higher  rate. 

We  are  proposing  to  charge  a  single 
user  fee  for  the  "all  others"  category  of 
domestic  animals.  Though  there  is  some 
variation  in  feed,  space,  and  handling 
required  by  different  animals  in  this 
catetory,  the  variations  are  not 
sufficiently  significant  to  warrant 
multiple  categories. 

We  do  charge  a  reservation  for  space 
at  APHIS  Animal  Import  Centers  (see  9 
CFR  part  92).  Under  this  proposal,  we 
would  apply  the  reservation  fee  paid  by 
the  importer,  or  his  or  her  agent,  against 
the  user  fees  due  for  services  provided 
at  an  Animal  Import  Center. 

Fee  for  Use  of  Entire  Quarantine 
Building  at  Animal  Import  Centers 
(Proposed  9  CFR  130.3) 

We  are  also  proposing  to  allow 
importers,  at  their  option,  to  utilize  an 
entire  Animal  Import  Center  quarantine 
building  and  pay  a  single  user  fee.  Any 
animals  or  birds  could  be  imported 
under  this  fee. 

However,  only  designated  buildings  at 
our  Newburgh,  NY,  and  Honolulu,  HI, 
facilities  would  be  available  on  this 
basis.  Not  all  quarantine  buildings  in 
Honolulu  and  Newburgh  are  suitable, 
and  no  buildings  in  Miami  are  suitable. 

We  are  proposing  to  designate  only 
those  buildings  which  are  inappropriate 
for  "multiple  use."  Some  buildings  at  our 
facilities  are  designed  to  be  used 
concurrently  for  quarantining  different 
types  of  animals.  For  example,  birds  and 
horses  can  be  quarantined  at  the  same 
time  in  the  same  building.  These  are 
known  as  "multiple  use"  buildings. 
However,  if  one  importer  controls  the 
entire  building,  no  other  animals  or 
birds  could  be  housed  in  it  during  the 
month  it  was  reserved.  We  do  have 
other  buildings  which  are  inappropriate 
for  multiple  use.  If  any  animals  or  birds 
are  quarantined  in  them,  no  other  type 
of  bird  or  animal  can  be  housed  there. 
We  are  proposing  to  designate  only 
buildings  which  are  inappropriate  for 
multiple  use.  In  this  way,  we  maximize 
the  available  quarantine  space. 
Designating  multiple  use  buildings 
would  severely  and  unnecessarily 
restrict  the  available  quarantine  space. 

We  would  charge  a  monthly  user  fee 
for  use  of  the  entire  building.  The  fee 
would  cover  all  costs  of  the  quarantine 
except  feed. 

The  costs  included  in  our  proposed 
user  fees  cover  labor  and  utilities  and 
all  associated  costs,  such  as  trash 
removal  and  incineration.  We  calculated 
labor  costs  by  determining  the  average 
salary  for  one  animal  caretaker,  who 


would  be  assigned  exclusive 
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quarantine  space  at  that  faci 
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trash  and  incineration  costs 
substantially  higher  at  the  N 
facility  than  in  Hawaii.  Heat 
major  expense  at  the  New  Y 
but  negligible  in  Hawaii. 
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importer  would  be  allowed  t 
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more  handling,  or  both,  while  in 
quarantine.  Therefore,  we  are  proposing 
to  charge  a  higher  rate. 

We  are  proposing  to  charge  a  single 
user  fee  for  the  "all  others"  category  of 
domestic  animals.  Though  there  is  some 
variation  in  feed,  space,  and  handling 
required  by  different  animals  in  this 
catetory,  the  variations  are  not 
sufficiently  significant  to  warrant 
multiple  categories. 

We  do  charge  a  reservation  for  space 
at  APHIS  Animal  Import  Centers  {see  9 
CFR  part  92).  Under  this  proposal,  we 
would  apply  the  reservation  fee  paid  by 
the  importer,  or  his  or  her  agent,  against 
the  user  fees  due  for  services  provided 
at  an  Animal  Import  Center. 

Fee  for  Use  of  Entire  Quarantine 
Building  at  Animal  Import  Centers 
(Proposed  9  CFR  130.3) 

We  are  also  proposing  to  allow 
importers,  at  their  option,  to  utilize  an 
entire  Animal  Import  Center  quarantine 
building  and  pay  a  single  user  fee.  Any 
animals  or  birds  could  be  imported 
under  this  fee. 

However,  only  designated  buildings  at 
our  Newburgh,  NY,  and  Honolulu.  HI. 
facilities  would  be  available  on  this 
basis.  Not  all  quarantine  buildings  in 
Honolulu  and  Newburgh  are  suitable, 
and  Qo  buildings  in  Miami  are  suitable. 

We  are  proposing  to  designate  only 
those  buildings  which  are  inappropriate 
for  "multiple  use."  Some  buildings  at  our 
facilities  are  designed  to  be  used 
concurrently  for  quarantining  different 
types  of  animals.  For  example,  birds  and 
horses  can  be  quarantined  at  the  same 
time  in  the  same  building.  These  are 
known  as  "multiple  use"  buildings. 
However,  if  one  importer  controls  the 
entire  building,  no  other  animals  or 
birds  could  be  housed  in  it  during  the 
month  it  was  reserved.  We  do  have 
other  buildings  which  are  inappropriate 
for  multiple  use.  If  any  animals  or  birds 
are  quarantined  in  them,  no  other  type 
of  bird  or  animal  can  be  housed  there. 
We  are  proposing  to  designate  only 
buildings  which  are  inappropriate  for 
multiple  use.  In  this  way,  we  maximize 
the  available  quarantine  space. 
Designating  multiple  use  buildings 
would  severely  and  unnecessarily 
restrict  the  available  quarantine  space. 

We  would  charge  a  monthly  user  fee 
for  use  of  the  entire  building.  The  fee 
would  cover  all  costs  of  the  quarantine 
except  feed. 

The  costs  included  in  our  proposed 
user  fees  cover  labor  and  utilities  and 
all  associated  costs,  such  as  trash 
removal  and  incineration.  We  calculated 
labor  costs  by  determining  the  average 
salary  for  one  animal  caretaker,  who 


would  be  assigned  exclusively  to  the 
building  for  the  month.  The  figure  is 
different  for  our  New  York  and  Hawaii 
facilities,  in  part,  because  the  New  York 
facility  is  open  8  hours  a  day  and  the 
Hawaii  facility  is  open  4  hours  a  day. 
Utility  and  associated  costs  were 
calculated  for  each  facility,  and  the  total 
for  each  facility  was  divided  by  the 
number  of  square  feet  of  animal 
quarantine  space  at  that  facility.  The 
resulting  cost  per  square  foot  was 
applied  to  the  designated  buildings.  The 
resulting  figures  are  different  for  the 
New  York  and  Hawaii  facilities  because 
basic  costs  are  different.  For  example, 
trash  and  incineration  costs  are 
substantially  higher  at  the  New  York 
facility  than  in  Hawaii.  Heating  is  a 
major  expense  at  the  New  York  facility, 
but  negligible  in  Hawaii. 

The  importer  would  have  to  provide 
feed,  or  pay  for  it  on  an  actual  cost 
basis,  including  cost  of  delivery.  The 
importer  would  be  allowed  to  utilize  the 
building  as  he  or  she  wished.  However, 
we  would  hmit  the  number  of  animals 
and  birds  to  the  maximum  number 
which  could  be  cared  for  without 
jeopardizing  their  health.  In  determining 
the  maximum  number,  the  veterinarian 
in  charge  of  the  Animal  Import  Center 
would  consider  the  species,  size  and  age 
of  the  animals,  sanitation,  and  ability  to 
conduct  tests,  inspections,  and  support 
procedures.  The  maximum  allowable 
number  would  vary  with  every  lot. 
When  an  importer  determined  what 
species,  sizes  and  ages  of  animals  and 
birds  he  or  she  wished  to  import,  he  or 
she  would  call  for  a  reservation  and 
request  to  use  an  entire  building.  At  that 
time  we  would  determine,  and  inform 
the  importer  of,  the  maximum  number  of 
animals  and  birds  to  be  permitted. 

We  have  decided  to  offer  this  option 
for  two  reasons.  First,  importers  often 
request  a  more  favorable  rate,  based  on 
economy-of-scale  savings,  for  very  large 
shipments.  Second,  importers 
occasionally  demand  extraordinary 
space  for  their  animals  or  birds,  beyond 
routine  husbandry  needs.  Offering  an 
entire  quarantine  building  as  an  option 
would  sutisfy  both  types  of  requests. 

A  large  number  of  animals  can  be 
quarantined  for  less  cost  per  head  than 
a  small  number  of  animals.  However, 
the  cost  varies  with  the  species,  size,- 
ages  and  number  of  animals  and  birds 
and  the  building  in  which  they  are 
housed.  Because  of  the  variation,  we 
cannot  calculate  a  standard  user  fee  for 
large  shipments.  We  can,  however, 
calculate  the  cost  of  offering  an  entire 
building  for  use.  Under  this  method, 
regardless  of  the  number  of  animals  and 
birds  housed  in  the  building,  we  recover 


our  costs.  In  turn,  the  importer  may 
obtain  a  lower  per-head  cost  than  by 
paying  our  proposed  standard  daily  user 
fee. 

As  to  requests  for  extraordinary 
space,  we  cannot  afford  to  offer  extra 
space  if  we  cannot  recover  its  cost. 
Under  this  proposal,  we  can  recover  our 
costs  and  the  importer  can  have  as 
much  space  as  he  or  she  wants  for  his  or 
her  animals  and  birds. 

User  Fee  for  Animals  in  Privately 
Operated  Permanent  Quarantine 
Facilities  (Proposed  9  CFR  130.4) 

We  propose  to  charge  importers 
separate  user  fees  for  inspection 
services  and  for  testing  services,  for 
animals  in  permanent  privately  operated 
quarantine  facilities.'  We  considered  an 
hourly  rate  for  inspection  services. 
However.  APHIS  veterinarians  must 
supervise  shipments  belonging  to  many 
different  importers,  with  varying 
numbers  of  animals  in  each  shipment. 
To  allocate  daily  costs  to  each  importer 
would  be  impossible.  Therefore,  we 
have  calculated  the  cost  of  providing 
services  at  these  facilities.  We 
determined  annual  labor  and  support 
costs,  and  divided  the  total  by  the 
annual  number  of  quarantine  days  (each 
day  an  animal  is  in  quarantine  is  a 
quarantine  day:  40  animals  In 
quarantine  for  1  day  is  40  quarantine 
days).  The  resulting  figure  is  our 
proposed  user  fee. 

User  Fee  for  Animals  in  Privately 
Operated  Temporary  Quarantine 
Facilities  (Proposed  92  CFR  130.5) 

We  are  proposing  to  charge  a  user  fee 
for  each  hour  of  service  provided  by  an 
APHIS  veterinarian  or  Animal  Health 
Technician  during  the  time  the 
quarantine  facility  is  in  operation.  We 
would  estimate  the  total  fee  when  the 
request  for  approval  of  the  temporary 
quarantine  facility  is  made  under  9  CFR 
part  92.  It  would  be  based  on  the 
anticipated  number  of  hours  of  service, 
whether  service  would  be  provided  by 
an  APHIS  veterinarian  or  Animal  Health 
Technician,  or  both,  and  on  the  hourly 
rate  for  that  service.  The  person 
requesting  approval  of  the  facility  would 
be  billed  for  actual  services  at  the  end  of 
the  quarantine.  Our  proposed  fees  are: 
$33.50  per  hour  for  service  performed  by 
an  APHIS  veterinarian  and  $21.75  per 
hour  for  service  performed  by  an  APHIS 
Animal  Health  Technician. 


*  Permanent  privately  operated  quarantine 
facilities  are  authorized  under  9  CFR  82.309. 


User  Fee  for  Endorsing  Export  Health 
Certificates  (Proposed  9  CFR  130.6) 

Many  animals,  poultry,  and  hatching 
eggs  are  exported  from  the  United  States 
each  year.  The  importing  countries  often 
require  that  the  animals,  birds,  or 
hatching  eggs  be  accompanied  by  an 
export  health  certificate.  This  is  a 
certificate,  issued  by  APHIS,  that  states 
that  the  animals,  birds,  or  hatching  eggs 
being  exported  are  free  of  certain 
diseases  that  the  importing  coimtry  is 
concerned  about.  Different  countries 
have  different  requirements  as  to  the 
niunber  and  kind  of  tests  required  and 
the  number  of  animals,  birds,  or 
hatching  eggs  which  can  be  covered  by 
one  certificate.  For  example,  Canada  is 
the  only  country  that  requires  that  no 
more  than  one  non-slaughter  horse  be 
covered  by  an  export  health  certificate. 
Other  countries  allow  an  unlimited 
number  of  animals  to  be  covered  by  one 
certificate. 

We  are  proposing  to  charge  user  fees 
for  endorsing  export  health  certificates. 
We  are  proposing  to  charge  different 
fees,  depending  in  part  on  the  number  of 
animals,  birds,  or  hatching  eggs  covered 
by  the  certificate  and  the  nimiber  of 
di^erent  tests  recorded  on  the 
certificate. 

There  are  many  costs  associated  with 
endorsing  the  certificates.  These  costs 
are  less  for  certificates  covering  animals 
as  a  group  which  do  not  require  tests. 
Costs  are  higher  for  certificates  which 
cover  individually-identified  animals 
which  require  tests.  In  the  latter  case, 
the  greater  the  number  of  animals,  and 
the  larger  the  number  of  tests,  the  more 
time  consuming  it  is  for  APHIS 
personnel  to  issue  export  health 
certificates.  Costs  include  time  to  review 
health  certificates,  to  confirm  that  the 
importing  country's  requirements  have 
been  met,  to  verify  laboratory  test 
results  if  tests  are  required,  and  to 
endorse,  or  sign,  the  certificates.  Other 
costs  include  administrative  support 
(area  office  rent,  utilities,  supplies,  etc.], 
agency  overhead,  and  Departmental 
charges.  Oiu'  proposed  fees  would 
recover  these  costs. 

User  Fees  for  Other  Export  Animal  and 
Export  Bird-Related  Inspection  and 
Supervision  Services  Within  the  United 
States  (Proposed  9  CFR  130.7) 

With  regard  to  export  animals  and 
birds,  APHIS  personnel  often  conduct 
inspections  and  provide  supervision  for 
these  animals  and  birds  within  the 
United  States  that  is  different  than  or  Jn 
addition  to  the  service  discussed  above. 
For  example,  APHIS  personnel 
supervise  rest  periods  for  export 
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animals  and  the  loading  and  unloading 
of  animals  at  export  isolation  facilities. 
We  are  proposing  to  charge  a  user  fee 
for  these  services.  The  proposed  fees, 
which  cover  all  costs,  include  travel 
costs,  are:  $33.50  per  hour  for  services 
provided  by  an  APHIS  veterinarian  and 
$21.75  per  hour  for  services  provided  by 
an  APHIS  Animal  Health  Technician. 
Some  services  can  be  performed  only  by 
a  veterinarian.  The  proposed  user  fees 
would  apply  to  the  entire  period  of  time 
the  veterinarian  or  Animal  Health 
Technician  is  providing  a  service, 
including  travel  time  to  and  from  the 
work  site. 

User  Fees  for  Inspection  Services 
Outside  the  United  States  (Proposed  9 
CFR  130.8) 

We  must  at  times  provide  inspection 
services  outside  the  United  States. 
These  are  inspections,  usually  to 
approve  facilities  from  which  animals  or 
birds  will  be  exported  to  the  United 
States,  required  iinder  various 
regulations  in  title  9,  Code  of  Federal 
Regulations. 

Most  of  these  inspection  services  are 
paid  for  by  the  users  under  trust  fund 
agreements.  However,  some  of  our 
regulations  do  not  provide  any  means 
for  payment.  Therefore,  we  are 
proposing  to  establish  standard 
regulations,  which  would  apply  to  all 
inspection  services  provided  outside  the 
United  States,  except  those  for  which 
the  regulations  already  provide  a  trust 
fund  or  other  payment  method. 

Under  our  proposal,  we  would  require 
any  person  who  wishes  to  receive 
inspection  services  outside  the  United 
States  to  enter  into  an  agreement  with 
APHIS.  The  agreement  would  include 
the  location  where  the  services  would 
be  provided,  the  times  and  dates  when 
services  would  be  provided,  the  types  of 
services  that  would  be  provided,  and  the 
total  cost  of  providing  the  services.  The 
person  requesting  the  inspection 
services  would  be  required  to  deposit,  at 
the  time  the  agreement  is  signed,  the 
estimated  cost,  as  calculated  by  APHIS, 
of  providing  6  months  of  service.  In 
addition,  the  person  requesting  the 
services  would  be  required  to  maintain, 
based  on  a  monthly  accounting 
conducted  by  APHIS,  a  user  fee  deposit 
large  enough  to  cover  the  estimated  cost 
of  providing  6  months  of  service.  The 
assessed  fee  would  cover  the  amount  of 
inspection  service  it  is  estimated  the 
person  would  require  over  a  6-month 
period.  This  account  is  necessary  to 
ensure  that  services  needed  can  be 
funded  as  they  are  provided.  The 
standard  billing  cycle  is  3  months.  A  6- 
month  account  wcHiid  provide  enou^ 
money  to  fund  services  for  2  billing 


cycles  and  would  allow  adequate  time 
to  replenish  the  account  if  required. 

Agreements  could  be  terminated  by 
either  party  upon  30  days  written  notice. 
In  the  case  the  a^-eement  was 
terminated  after  less  than  S  months,  if 
inspection  services  were  provided  less 
frequently  than  anticipated,  or  if  costs  to 
provide  the  services  were  lower  than 
anticipated.  APHIS  would  refund  any 
excess  user  fee  paid. 

Under  these  proposed  agreements,  we 
would  recover  the  full  cost  of  conducting 
site  visits.  Personnel  costs,  travel  and 
transportation,  per  diem,  reimbursable 
overtime,  overhead,  direct  materials, 
and  other  operating  costs  such  as  we 
have  explained  above  in  connection 
with  out  other  proposed  user  fees,  would 
be  incladed.  We  would  determine  the 
total  of  these  costs.  The  resulting  figiu-e 
would  be  the  user  fee  payable  by  the 
entity  signing  the  agreement. 

If  user  fees  were  payable  for  off-site 
services  provided  in  conjunction  with 
the  site  visit,  user  fees  for  those  services 
would  be  in  addition  to  die  user  fee  for 
the  site  visit. 

User  Fees  for  Tests  (Proposed  9  CFR 
130.9,  130. la  and  nail)  and  Diagnostic 
Reagents  (Proposed  9  CFR  130.12) 

Wfe  are  also  proposing  to  charge  a 
user  fee  for:  (1)  All  laboratory  tests  we 
perform  in  connection  with  the 
importation  or  exportation  of  animals 
and  birds;  (2)  all  laboratory  test  we 
perform  in  as  part  of  reference 
assistance  testing;  and  (3)  certain 
diagnostic  reagents.  The  proposed  user 
fees  have  been  calculated  to  recover  the 
cost  of  performing  each  test  or  supplying 
the  diagnostic  reagent. 

Laboratory  tests  are  required  to 
import  or  export  animals  or  birds  and  as 
part  of  reference  assistance  testing. 
Reference  assistance  tests  are  tests 
requested  by  veterinarians.  State 
cooperators,  or  universities.  The  request 
may  be  to  either  establish  or  confirm  a 
diagnosis. 

The  user  fee  for  import  or  export- 
related  tests  woidd  be  the  cost  of  the 
test  requested.  The  user  fee  for 
reference  assistance  testing  would  be 
the  total  cost  of  the  tests  performed.  In 
reference  assistance  testing  to  establish 
a  dia^K>8is,  we  cannot  predict  in 
advance  what  tests  will  be  required.  The 
user  fee  must  therefore,  be  based  on  the 
cost  of  the  tests  actually  performed. 
However,  in  reference  assistance  testing 
to  conGrm  a  diagnosis,  we  are  requested 
to  perform  specific  tests. 

The  fees  would  include  all  the  costs 
explained  earlier  in  this  document 
direct  labor,  direct  materials,  pro-rata 
shares  of  administrative  support 


equipment  capitalization,  overhead  and 
Departmental  charges. 

The  proposed  user  fees  for  some 
reference  assistance  tests  are  higher 
than  the  proposed  user  fees  for  the  same 
tests  for  import  or  export  purposes.  The 
reason  for  this  is  that  when  we  perform 
a  test  for  import  or  export  purposes,  we 
simply  complete  the  requested  test  and 
report  the  result.  In  reference  assistance 
testing,  we  take  whatever  steps  are 
necessary  to  confirm  our  results.  These 
confirming  steps,  which  can  include 
repeating  a  test  or  conducting 
additional,  different  tests,  add  to  the 
cost  of  reference  assistance  testing. 

To  arrive  at  proposed  user  fees  for 
laboratory  tests,  we  determined  the 
amount  of  time,  in  hours,  needed  to 
perform  the  test.  If  400  tests  could  be 
done  in  1  hour,  the  time  per  test  would 
be  Viooth  of  an  hour.  We  then  multiplied 
the  number  of  hours  per  test  by  the 
average  houriy  salary  of  personnel  in 
the  laboratory  where  the  test  is 
performed,  plus  support  costs. 
Departmental  charges,  and  Agency 
overhead.  The  resulting  cost  figure  is 
covered  by  our  proposed  user  fee. 

To  arrive  at  proposed  user  fees  for 
diagnostic  reagents,  we  determined  the 
amount  of  time  needed  to  produce  a 
batch  of  reagent.  We  multiplied  the 
number  of  hours  needed  by  the  average 
hourly  salary  of  personnel  in  the 
laboratory  where  the  reagent  is 
produced,  plus  support  costs, 
Departmental  charges,  and  Agency 
overhead.  We  then  divided  the  total  by 
the  number  of  milliliters  of  reagent  in 
the  batch,  to  arrive  at  a  cost  per 
milliliter.  The  proposed  user  fee  is  the 
cost  per  milliliter  multiplied  by  the 
number  of  milliliters  of  reagent  in  a 
standard  unit  of  that  reagent. 

Calculation  of  Proposed  User  Fees  for 
Quarantine  Services,  Testing, 
Veterinary  Diagnostics,  and  Export 
Health  Certificates 

We  are  proposing  to  charge  a  specific 
dollar  amount  for  each  individual 
service  we  provide.  Each  fee  has  been 
calculated  to  cover  the  full  cost  of 
providing  that  service.  The  cost  of 
providing  a  service  includes  direct  labor 
and  direct  material  costs.  It  also 
includes  administrative  support, 
equijMnent  capitalization,  agency 
overiiead.  and  £>epartmental  charges. 

Direct  labor  costs  are  the  costs  of 
employee  time  spent  specifically  to 
provide  the  service.  For  example,  at 
APHIS'S  Animal  Import  Centers,  animal 
caretakers  and  veterinarians  prepare  for 
the  arrival  of  animals  or  birds  to  be 
quarantined  in  the  Center,  care  for  them 
(feed,  water,  clean  cages  or  stalls)  while 
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they  are  quarantined,  obser 
while  they  are  quarantined, 
them  from  quarantine,  and  ( 
quarantine  area  afterwards, 
all  direct  labor  costs.  For  oti 
the  direct  labor  costs  would 
For  example,  if  the  service  i 
tissue  sample  for  disease-ce 
organisms,  then  direct  labor 
include  the  time  spent  by  la 
personnel  to  prepare  the  sai 
conduct  the  test,  and  read  tl 
the  service  is  inspecting  an 
direct  labor  costs  include  th 
by  the  inspector  to  conduct 
inspection.  Direct  labor  cos< 
the  type  of  service  provided 

Direct  materials  costs  inc 
of  any  materials  needed  to  i 
service.  For  example,  amonj 
things,  animals  in  quarantin 
water  and  bedding,  disinfec 
pharmaceuticals  (for  prepar 
needed  tranquilizers).  These 
direct  materials  costs.  Agaii 
materials  costs  are  different 
services.  For  example,  direc 
costs  for  conducting  a  labor 
would  include  animals,  egg: 
chemicals,  and  other  supplii 
to  perform  the  test. 

Administrative  support  c( 
local  clerical  and  administri 
activities;  indirect  labor  hoi 
(supervision  of  personnel  ai 
doing  woric  that  is  not  direc 
connected  with  the  service  I 
nonetheless  necessary,  sucl 
equipment);  travel  and  tran: 
for  personnel,  supplies,  equi 
other  necessary  items;  train 
supplies  for  offices,  washro^ 
cleaning,  etc.;  contractual  si 
as  guard  service,  maintenar 
pickup,  etc.);  grounds  maint 
chemicals  and  glassware,  a: 
(such  as  water,  trash  pickuf 
electricity,  natural  and  prop 
heating  and  diesel  oil).  Som 
administrative  support  item 
contractual  or  not,  dependii 
circumstances.  For  example 
pickup  may  be  provided  as 
contractual  service.  Howevi 
are  all  administrative  suppc 
direct  labor  and  direct  mate 
the  type,  amount  and  cost  o 
administrative  support  vary 
type  of  service  provided. 

Equipment  capitalization 
annualized  cost  to  replace  e 
We  determine  this  by  estab 
life  expectancy,  in  years,  of 
we  use  to  provide  a  service 
establishing  the  cost  to  repl 
equipment  at  the  end  of  its  i 
We  subtract  any  money  we 
receiving  for  selling  used  eq 
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equipment  capitalization,  overhead  and 
Departmental  charges. 

The  proposed  user  fees  for  some 
reference  assistance  tests  are  higher 
than  the  proposed  user  fees  for  the  same 
tests  for  import  or  export  purposes.  The 
reason  for  this  is  that  when  we  perform 
a  test  for  import  or  export  purposes,  we 
simply  complete  the  requested  test  and 
report  the  result.  In  reference  assistance 
testing,  we  take  whatever  steps  are 
necessary  to  confirm  our  results.  These 
confirming  steps,  which  can  include 
repeating  a  test  or  conducting 
additional,  different  tests,  add  to  the 
cost  of  reference  assistance  testing. 

To  arrive  at  proposed  user  fees  for 
laboratory  tests,  we  determined  the 
amount  of  time,  in  hoars,  needed  to 
perform  the  test.  If  400  tests  could  be 
done  in  1  hour,  the  time  per  test  would 
be  Viooth  of  an  hour.  We  then  multiplied 
the  number  of  hours  per  test  by  the 
average  houriy  salary  of  personnel  in 
the  laboratory  where  the  test  is 
performed,  plus  support  costs. 
Departmental  charges,  and  Agency 
overhead.  The  resulting  cost  figure  is 
covered  by  our  proposed  user  fee. 

To  arrive  at  proposed  user  fees  for 
diagnostic  reagents,  we  determined  the 
amount  of  time  needed  to  produce  a 
batch  of  reagent.  We  multiplied  the 
number  of  hours  needed  by  the  average 
hourly  salary  of  personnel  in  the 
laboratory  where  the  reagent  is 
produced,  plus  support  costs, 
Departmental  charges,  and  Agency 
overhead.  We  then  divided  the  total  by 
the  number  of  milliliters  of  reagent  in 
the  batch,  to  arrive  at  a  cost  per 
milliliter.  The  proposed  user  fee  is  the 
cost  per  milliliter  multiplied  by  the 
number  of  milliliters  of  reagent  in  a 
standard  unit  of  that  reagent. 

Calculation  of  Proposed  User  Fees  for 
Quarantine  Services,  Testing. 
Veterinary  Diagnostics,  and  Export 
Health  Certificates 

We  are  proposing  to  charge  a  specific 
dollar  amount  for  each  individual 
service  we  provide.  Each  fee  has  been 
calculated  to  cover  the  full  cost  of 
providing  that  service.  The  cost  of 
providing  a  service  includes  direct  labor 
and  direct  material  costs.  It  also 
includes  administrative  support, 
equipment  capitalization,  agency 
overhead,  and  £>epartmenta]  charges. 

Direct  labor  costs  ate  the  costs  of 
employee  time  spent  specifically  to 
provide  the  service.  For  example,  at 
APHIS'S  Animal  Import  Centers,  annnai 
caretakers  and  veterinarians  prepare  for 
the  arrival  of  animals  or  birds  to  be 
qoarantioed  in  the  Center,  care  for  them 
(feed,  water,  clean  cages  or  stalls)  while 


they  are  quarantined,  observe  them 
while  they  are  quarantined,  release 
them  from  quarantine,  and  clean  the 
quarantine  area  afterwards.  These  are 
all  direct  labor  costs.  For  other  services, 
the  direct  labor  costs  would  be  different. 
For  example,  if  the  service  is  testing  a 
tissue  sample  for  disease-causing 
organisms,  then  direct  labor  costs 
include  the  time  spent  by  laboratory 
personnel  to  prepare  the  sample, 
conduct  the  test,  and  read  the  test  Or.  if 
the  service  is  inspecting  an  aircraft  the 
direct  labor  costs  include  the  time  spent 
by  the  inspector  to  conduct  the 
inspection.  Direct  labor  costs  vary  with 
the  type  of  service  provided. 

Direct  materials  costs  include  the  cost 
of  any  materials  needed  to  supply  the 
service.  For  example,  among  other 
things,  animals  in  quarantine  need  feed, 
water  and  bedding,  disinfectants,  and 
pharmaceuticals  (for  preparation  of  any 
needed  tranquilizers).  These  are  all 
direct  materials  costs.  Again,  direct 
materials  costs  are  different  for  different 
services.  For  example,  direct  materials 
costs  for  conducting  a  laboratory  test 
would  include  animals,  eggs,  glassware, 
chemicals,  and  other  supplies  necessary 
to  perform  the  test 

Administrative  support  costs  include 
local  clerical  and  administrative 
activities;  indirect  labor  hours 
(supervision  of  personnel  and  time  spent 
doing  vioik  that  is  not  directly 
connected  with  the  service  but  which  is 
nonetheless  necessary,  such  as  repairing 
equipment);  travel  and  transportation 
for  personnel,  supplies,  equipment  and 
other  necessary  items;  training;  general 
supplies  for  offices,  washrooms, 
cleaning,  etc.;  contractual  services  (such 
as  guard  service,  maintenance,  trash 
pickup,  etc.);  grounds  maintenance; 
chemicals  and  glassware,  and  utilities 
(such  as  water,  trash  pickup,  telephone, 
electricity,  natural  and  propane  gas. 
heating  and  diesel  oil).  Some 
administrative  support  items  may  be 
contractual  or  not,  depending  on  local 
circumstances.  For  example,  trash 
pickup  may  be  provided  as  a  utility  or  a 
contractual  service.  However,  the  costs 
are  all  administrative  support.  As  with 
direct  labor  and  direct  materials  costs, 
the  type,  amount  and  cost  of 
administrative  support  vary  with  the 
type  of  service  provided. 

Equipment  capitalization  is  the 
annualized  cost  to  replace  equipment. 
We  determine  this  by  establishing  the 
life  expectancy,  in  years,  of  equipment 
we  use  to  provide  a  service  and  by 
establishing  the  cost  to  replace  the 
equipment  at  the  end  of  its  useful  life. 
We  subtract  any  money  we  anticipate 
receiving  for  selling  used  equipment. 


Then  we  divide  the  resulting  dollar 
figure  by  the  life  expectancy  of  the 
equipment  The  result  is  the  annual  cost 
to  replace  equipment. 

Agency  overhead  is  the  pro-rata 
share,  attributable  to  a  particular 
service,  of  the  management  and  support 
cost  for  all  agency  activities.  Included 
are  the  cost  of  providing  budget  and 
accounting  services,  management 
support  including  the  Administrator's 
office  and  support  at  the  regional  level, 
personnel  services,  public  information 
service,  and  liaison  with  Congress. 

The  final  cost  item  included  in  the 
calculation.  Departmental  charges,  is 
APHIS'S  share,  expressed  as  a 
percentage  of  the  total  cost,  of  services 
provided  centrally  by  the  Department  of 
Agriculture  (Department).  Services  the 
Department  provides  centrally  include 
the  Federal  Telephone  Service;  mail; 
National  Finance  Center  processing  of 
payroll,  billing,  collections,  and  other 
money  management  unemployment 
compensation;  Office  of  Workers 
Compensation  Programs:  and  central 
supply  for  storing  and  issuing  commonly 
used  supplies  and  Department  forms. 
The  Department  notifies  APHIS  how 
much  the  agency  owes  for  these 
services.  We  have  included  a  pro-rata 
share  of  these  Departmental  charges,  as 
attributes  to  a  particular  service,  in  our 
fee  calculations.  An  outline  of  the  basic 
process  is  shown  below.  The  actual 
components,  quantities,  and  costs  used 
to  calculate  the  fee  are  different  for  each 
service. 

The  basic  steps  in  the  calculation,  for 
each  particular  service,  are: 

1.  Determine  the  following  costs: 
Direct  labor; 

Direct  materials; 

Pro-rata  share  of  administrative  support 

Pro-rata  share  of  equipment 

capitalization; 
Pro-rata  share  of  agency  overhead;  and 
Pro-rata  share  of  Departmental  charges; 

2.  Add  all  costs; 

3.  Estimate,  based  on  past  experience, 
the  frequency  of  service,  that  is,  the 
number  of  times  the  service  will  be 
performed  in  one  year  and 

4.  Divide  the  total  of  all  costs  by  the 
frequency  of  service. 

The  result  of  these  calculations  is  the 
total  cost  of  provide  a  particular  service 
one  time. 

Rounding 

We  are  proposing  to  round  our 
proposed  user  fees  up  to  the  nearest 
quarter.  This  is  consistent  with  the  other 
APHIS  user  fees  proposed  in  this  docket. 
We  did  round  to  the  next  dollar  for  user 
fees  adopted  to  cover  various 
agricultural  quarantine  and  inspection 


services  (see  56  FR  14837-14846,  April 
12, 1991,  and  56  FR  18496-1850Z  April 
23. 1991.)  However,  that  is  not  necessary 
for  these  proposed  fees  covering  animal 
quarantine,  testing,  export  health 
certificates,  and  veterinary  diagnostics. 
We  do  not  need  to  establish  a  reserve 
fund  for  these  services.  Also,  rounding 
up  to  the  nearest  dollar  would  generate 
more  revenue  than  needed  to  cover 
costs,  and  fees  would  be  the  same  for 
markedly  different  services. 

We  have  proposed  to  round  these  fees 
up,  rather  than  down,  in  order  to  ensure 
that  we  collect  enough  revenue  to  cover 
the  costs  of  providing  these  services.  If 
we  were  to  round  down,  many  fees 
would  be  lower  than  the  cost  of  the 
service.  As  we  would  not  have  a  reserve 
fund,  there  would  be  no  funds  for  us  to 
draw  on  to  make  up  the  deficiency. 

As  is  the  case  with  all  other  APHIS 
user  fees,  we  intend  to  review,  at  least 
annually,  the  user  fees  we  are  proposing 
in  this  document  We  will  publish  an 
necessary  adjustments  in  the  Federal 
Register. 

Payment  Procedures  (See  Proposed  9 
CFR  130.50) 

We  propose  to  implement  several 
different  billing  and  collection  methods 
to  accommodate  those  who  use  our 
services. 

At  our  Animal  Import  Centers  and  at 
privately  operated  permanent 
quarantine  facilities,  we  proposed  to 
collect  for  all  APHIS  services  at  the  time 
we  release  the  animals  or  birds  from 
quarantine.  We  would  collect  user  fees 
at  the  time  for  both  quarantine  services 
and  diagnostic  tests  performed  on  the 
animals  or  birds.  As  explained  above, 
we  would  apply  the  reservation  fee 
already  paid  by  the  importer  against  the 
user  fee  charges.  At  privately-operated 
temporary  quarantine  facilities,  the 
person  requesting  approval  of  the 
facility  would  be  billed  for  our  services 
at  the  end  of  the  quarantine. 

We  are  proposing  to  accept  cash  at 
Animal  Import  Centers.  VISA  and 
MasterCard  credit  cards  would  also  be 
accepted,  but  only  at  locations  which 
are  equipped  to  handle  credit  card 
payments.  These  locations  are  the 
Animal  Import  Centers  in  Newburgh,  NY 
and  in  Miami.  FL.  and  the  USDA. 
APHIS.  VS.  office  at  John  F.  Kennedy 
International  Airport,  Jamaica,  NY. 
Other  credit  cards  cannot  be  accepted 
as  the  United  States  Department  of  the 
Treasury  accepts  credit  card  payments 
made  only  through  VISA  or  MasterCard. 

With  regard  to  hourly  user  fees  for 
miscellaneous  supervision  and 
inspection  services,  we  propose  to  bill 
users  monthly  for  services  provided.  All 
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forms  of  pajinerU,  except  cash,  vvotild 
be  accepted.  We  cannot  accept  cash 
because  we  do  not  have  facilities  either 
to  make  change  or  to  safdy  keep  cash. 

We  propose  to  coUect  for  endorsing 
export  health  certificates  at  the  time  we 
provide  the  ser\jce.  If  that  is  at  an  area 
office,''  we  would  collect  the  xiser  fee 
when  the  certificate  is  endoised.  We 
would  accept  all  forms  of  payment  at 
area  offices,  including,  cash,  checks, 
money  orders,  traveler's  checks,  and 
credit  cards  If  we  endorse  export  health 
certificates  at  Canadian  or  Mexican 
border  ports,  we  would  also  collecf  the 
user  fees  when  we  endorse  the 
certificate.  Howet-er.  we  would  not 
accept  cash  at  these  locations.  Port 
veterinarians  do  not  have  proper 
facilities  for  kaejfMog  cash  or  making 
change. 

We  propose  to  collect  user  fees  for 
tests,  other  than  testing  conducted  on 
animals  and  birds  in  quarantine  and 
reference  assistance  testing  to  estabhsh 
a  diagnosis,  at  the  time  the  test  request 
is  sent  to  the  National  Veterinary 
Services  Laboratories  in  Ames,  Iowa. 
Payment  would  have  to  be  enclosed 
with  the  test  request.  As  explained 
above,  we  would  collect  payment  for 
tests  performed  on  quarantined  animals 
and  birds  at  the  time  they  are  released 
from  quarantine.  With  regard  to 
reference  assistance  testing  to  establish 
a  diagnosis,  we  propose  to  bill  users  for 
the  actual  tests  and  procedures 
perfonued.  as  soon  as  they  are 
detenained.  Users  would  have  to  pay  for 
these  tests  before  we  would  release  the 
results.  We  would  accept  any  form  of 
payment  exc^t  cash.  As  explained 
above,  we  do  not  have  facilities  for 
keeping  cash  or  making  change. 

We  propose  to  collect  user  fees  for 
diagnostic  reagents  at  the  time  a  request 
for  the  reagent  is  made.  Payment  would 
have  to  be  enclosed  with  the  request. 
We  would  not  release  any  diagnostic 
reagent  without  complete  payment. 
PajTBent  could  be  made  by  any  means 
except  cash,  far  the  reasons  given 
above. 

Penalties  for  Non-payment  or  Late 
Paymertt  {Proposed  Section  130.51) 

We  are  proposing  to  impose  penalties 
for  non-payment  or  late  payment  of 
APHIS  user  fees,  if  payment  for  an 
APHIS  user  fee  is  past  due  by  than  30 
days,  APHIS  will  impose  interest 
charges  in  accordance  with  31  UJ&.C 
3717.  If  a  person  is  delinquent  in  paying 
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any  AI^IS  user  fee,  or  delinquent  in 
paying  any  interest  due  on  any  APHIS 
user  fee,  we  would  provide  that  person 
no  further  services  for  which  an  APHiS 
user  fee  is  assessed. 

In  addition,  if  an  APHIS  user  fee  is 
due  in  a  atuation  where  we  are  still  in 
the  piwcess  of  providing  the  service,  but 
the  tee  has  not  been  paid  within  the  time 
allowed,  or  the  payaient  is  inadequate 
or  unacceptable,  we  would  not  finish 
providing  the  services.  For  example,  if 
an  animal  was  still  in  quarantine  at  an 
Animal  Import  Center,  we  would  not 
release  it  from  quarantine,  or  if  we  had 
completed  a  test  but  not  informed  the 
user  of  the  results,  we  would  withhold 
the  results. 

If  animals  or  birds  are  left  in 
quarantine  at  an  Animal  Import  Center 
for  longer  than  30  days  after  the  close  of 
the  required  quarantine,  we  would 
consider  them  to  be  abandoned.  If  they 
could  be  released  from  quarantine,  we 
would  do  so.  seize  them,  and  sell  or 
otherwise  dispose  of  them.  We  would 
recover  the  costs  of  handling  the 
animals  or  birds  from  the  proceeds.  If 
the  animals  or  birds  could  not  be 
released  from  quarantine,  we  would 
dispose  of  them,  as  determined  by  the 
Administrator,  and  would  recover  the 
cost  of  handling  them  from  the  proceeds. 

We  believe  these  penalties  would  help 
ensure  that  users  pay  APHIS  user  fees 
promptly  and  in  fiill.  Prompt  and  full 
payment  is  necessary  if  we  are  to 
recover  the  costs  of  providing  services. 
Without  payment,  we  cannot  continue  to 
provide  services. 

Executive  Order  12291  and  RegHlatory 
Flexibyity  Ad 

In  accordance  with  Executive  Order 
12291,  it  has  been  deternrined  that  this 
rule  is  part  of  a  series  of  documents 
which  are  being  considered  as  a  "major 
rule."  This  proposed  rule  is  one  of 
several  rules  which  concern  requiring 
certain  persons  to  pay  user  fees  for 
APHIS  services  they  receive.  We  have 
already  published,  in  two  separate 
documents,  final  rules  adopting  user 
fees  for  various  passengers  and  means 
of  conveyance.  One  final  rule  covered 
user  fees  for  conmiercial  vessels, 
commercial  trucks,  commercial  railroad 
cars,  and  passengers  on  commercial 
aircraft  arriving  in  the  United  States 
from  outside  the  country.  It  was 
published  April  12, 1991  (56  FR  14837- 
14846),  and  was  effective  May  13, 1991. 
The  other  final  nde  covered  user  fees  for 
passengers  on  commeroiai  airUnes 
departing  Hawaii  and  Poerto  for  other 
parts  of  the  United  States,  it  was 
published  April  23. 1991  (56  FR  16496- 
18502).  As  ejqjlained  above,  its  effective 
date.  originaJly  scheduled  for  August  1. 


1991,  has  been  postponed  until  October 
1. 1991. 

These  rules,  together  with  the 
regulatians  proposed  in  this  document 
are  expected  to  provide  total  savmgs  to 
taxpayers  of  $132  million  annually.  The 
discounted  value  of  this  amount  is 
estimated  at  abut  $U  bilUon  into 
perpetuity.  The  fees  on  the  four 
categories  of  service  proposed  in  this 
rule  are  expected  to  contribute  30 
percent  of  the  total  sa\Tngs. 

Total  administrative  costs  associated 
with  implementing  the  three  rules  are 
estimated  as  $2  million  annually,  a 
discounted  value  of  about  $20  million. 
Only  20  percent  of  this  amount  is 
expected  to  be  incurred  in  implementing 
the  fees  proposed  in  this  rule. 

The  prelimiBary  impact  analysis 
indicates  that  the  implementation  of 
user  fees  for  the  four  categories  affected 
by  this  proposed  rule  is  expectni  to  save 
taxpayers  over  $38  millron  per  year.  Tlie 
total  discounted  value  is  e^imated  to  be 
roughly  $380  million  into  perpetuity. 
Total  administrati\'e  costs  to  the 
Department  associated  with  fee 
collection  (for  the  inspection  of 
commercial  vehicles  and  the  issuance  of 
phytosanitary  certificates)  «re  estimated 
to  be  $510,000  annually,  a  discounted 
cost  of  about  $5  million. 

The  implementation  of  user  fees  for 
the  inspection  of  commeroiai  aircraft 
and  commercial  vessels  is  expected  to 
provide  tax  savings  of  $30  million  a  year 
($300  million  discounted  value).  User 
fees  for  the  issuance  of  phytosanitary 
certificates  are  expected  to  accrue 
savings  of  at  lea^  $3  million  annually 
($30  million  discounted  vahie). 

Administrative  costs  associated  with 
the  inspection  of  these  commercial 
vehicles  are  estimated  as  $209,000 
annually.  A  discounted  cost  of  about  S2 
million  is  estimated.  Costs  relating  to 
the  issuance  of  phytosanitary 
certificates  are  estimated  as  $301,<KK)a 
year,  or  $3  million  discounted  into 
perpetuity. 

The  implementation  of  user  fees  for 
services  related  to  the  export  and  import 
of  animals  or  birds  is  expected  to  yield 
savings  to  taxpayers  of  $4  million  pa- 
year  ($40  million  discounted  value).  User 
fees  for  services  relating  to  veterinary' 
diagnostics  are  expected  to  atxrue 
annual  savings  of  over  $1  milUon  (a 
discounted  vahie  of  $10  million). 

The  two  final  user  fee  rules  that  have 
already  been  pi&lished  (one  for 
international  air  passengers  and 
commercial  trucks,  rail  cars  and  foreign 
vessels,  and  one  for  domestic  air  travel) 
were  esborated  to  have  a  combined 
annual  impact  of  $B3  milhoo  in  tbe  form 
of  savings  to  taxpayers.  The  savings 


estimated  lo  accrue  from  the  f 
international  air  passengers  a 
commefcial  vehicles  comprise 
percent  of  diis  total  while  the 
17  percent  in  savings  is  attribi 
passenger  fees  for  domestic  tr 

This  proposed  action  may  a 
significant  economic  impact  o 
substantial  nomber  of  small  a 
However,  we  do  not  currently 
the  data  necessary  for  a  comp 
analysis  of  the  effects  of  this  i 
small  entities,  and  we  invite  c 
on  these  impacts.  In  particulai 
interested  in  determining  the  i 
and  kind  of  small  entities  whi 
incur  benefits  or  costs  from  th 
implementation  of  users  fees, 
small  entities,  among  others,  i 
commercial  aircraft  or  sea  coi 
importers,  traders,  and  whole 
agricultural  commodities;  anii 
importers  and  brokers:  pet  ow 
veterinarianr,  commercial  tes 
laboratories,  and  State  or  Ioce 
government  agencies. 

Our  preliminary  Regulatory 
Analysis  is  available  for  insp( 
USDA,  room  1141.  South  Builc 
and  Independence  Avenue,  SI 
Washington,  DC  between  8  a 
4:30  p.m.,  Monday  through  Fri 
except  holidays,  or  by  telephc 
382-1368. 

E-xecudve  Order  12606 

We  have  analyzed  these  rej 
in  accordance  with  the  Execui 
12606,  and  have  determined  tl 
rule  has  no  potential  impact  o 
family  well-being.  We  have  di 
that  this  rule:  Does  not  affect 
stability  of  the  family,  and  pa) 
the  marital  commitment  does 
the  authority  and  rights  of  par 
education,  nurture,  and  super 
their  children;  does  not  help  o 
the  family  to  perform  its  funct 
not  substitute  governmental  a 
family  functions;  and  does  nol 
family  earnings.  We  have  aisc 
determined  that  the  benefits  o 
action  justify  any  impact  it  mi 
the  family  budget  and  that  thi 
cannot  be  carried  out  by  a  lov 
government  or  by  the  family  il 
rule  sends  no  message,  intend 
otherwise,  to  the  public  conce 
status  of  the  family  or  to  youn 
concerning  the  relationship  be 
their  behavior,  their  personal 
responsibility,  and  the  norms 
society. 

Paperwork  Reduction  Act 

In  accordance  with  section ; 
Paperwork  Reduction  Act  of  1 
U.S.C  chapter  3S).  die  informi 
collection  provisions  that  are 
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,  or  deiinquent  in 
due  on  any  APHIS 
provide  that  person 
For  which  an  APHIS 

APHIS  oser  fee  is 
here  we  are  still  in 
ding  the  service,  but 
1  paid  within  the  time 
nent  is  inadequate 
!  would  not  finish 
es.  For  example,  if 
in  quarantine  at  an 
jer.  we  would  not 
antine,  or  if  we  had 
t  not  informed  the 
ve  would  withhold 

5  «re  left  in 
limal  Import  Center 
ays  after  the  close  of 
tine,  we  would 
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om  quarantine,  we 
hem,  and  sell  or 
i  them.  We  would 
handling  the 
m  the  proceeds.  If 
I  could  not  be 
intine,  we  would 
determined  by  the 
would  recover  the 
m  from  the  proceeds, 
penalties  would  help 
ly  APHIS  user  fees 
.  Prompt  and  full 
ry  if  we  are  to 
providing  services, 
kfe  cannot  continue  to 

•91  and  Regolatory 

th  Executive  Order 
Btermined  that  this 
Bs  of  docnments 
tsidered  as  a  "major 
i  rule  is  one  of 
concern  requiring 
«y  user  fees  for 
^  receive.  We  have 
n  two  separate 
es  adopting  user 
sengers  and  means 
final  rule  covered 
trcial  vessels, 
commercial  railroad 
8  on  commercial 
he  United  States 
intry.  It  was 
1991  (56  FR  14837- 
jctive  May  13, 1991. 
covered  user  fees  for 
nercia}  airlines 
:id  Poerto  for  other 
States.  It  was 
1991  (56  FR  16496- 
d  above,  its  effective 
iduled  for  August  1, 


1991,  has  been  postponed  until  October 
1. 1991. 

These  rules,  together  with  the 
regulations  proposed  in  tkts  document 
are  expected  to  provide  total  savmgs  to 
taxpayers  of  $132  million  annually.  The 
discounted  value  of  this  amount  is 
estimated  at  abut  $U  bilUon  into 
perpetuity.  The  fees  on  the  four 
categories  of  service  proposed  in  this 
rule  are  expected  to  contribute  30 
percent  of  the  total  sarongs. 

Total  administrative  costs  associated 
with  implementing  the  three  rules  are 
estimated  as  $2  million  amioaUy^  a 
discounted  value  of  about  $20  million. 
Only  20  percent  of  this  amount  is 
expected  to  be  inciured  in  implementing 
the  fees  proposed  is  this  rule. 

The  prelimiaary  impact  analysis 
indicates  that  the  impJementation  d 
user  fees  far  the  four  categories  affected 
by  this  proposed  rule  is  expected  to  save 
taxpayers  over  $38  millwn  per  year.  Tlie 
total  discounted  value  is  e^imated  to  be 
roughly  $380  million  into  perpetuity. 
Total  administrative  costs  to  the 
Department  associated  with  fee 
coUection  (for  the  inspection  of 
commercial  vehicles  and  the  issuance  of 
phytosanitary  certificates)  are  estimated 
to  be  $510,000  annually,  a  discounted 
cost  of  about  $5  million. 

The  implementation  of  user  fees  for 
the  inspection  of  comrRercial  aircraft 
and  commercial  vessels  is  expected  to 
provide  tax  savings  of  $30  million  a  year 
($300  million  discounted  value).  User 
fees  for  the  issuance  of  phytosanitary 
certificates  are  expected  to  accrue 
savings  of  at  lea«t  $3  million  annually 
($30  million  (^scounted  vahie). 

Administrative  costs  associated  with 
the  inspection  of  these  commercial 
vehicles  are  estimated  as  $209,000 
annually.  A  disosonted  cost  of  about  $2 
million  is  estimated.  Costs  relating  to 
the  issuance  of  phytosanitary 
certificates  are  estimated  as  $301,000  a 
year,  or  $3  million  discounted  into 
perpetuity. 

The  implementation  of  user  fees  for 
services  related  to  the  export  and  import 
of  animals  or  birds  is  expected  to  yield 
savings  to  taxpayers  of  $4  million  pa- 
year  ($40  million  discounted  value].  User 
fees  for  services  relating  to  veterinary' 
diagnostics  are  expected  to  accrue 
annual  savings  of  over  $1  million  (a 
discounted  vahie  of  $10  million). 

The  two  final  user  fee  rules  that  have 
already  been  pi^Hshed  (one  for 
international  air  passengers  and 
commercial  trucks,  rail  cars  and  foreign 
vessels,  and  one  for  domestic  air  travel) 
were  esthnated  to  have  a  combined 
annual  impact  ef  $B3  milhoo  in  tlK  form 
of  savings  to  taxpayers.  The  savings 


estimated  to  accrue  from  the  first  rule  on 
international  air  passengers  and 
commetx^ial  vehicles  comprise  83 
percent  of  this  total  while  the  remaining 
17  percent  in  savings  is  attributed  to 
passenger  fees  for  domestic  travel. 

This  proposed  action  may  also  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  we  do  not  currently  have  all 
the  data  necessary  for  a  comprehensive 
analysis  of  the  efTects  of  this  rule  on 
small  entities,  and  we  invite  comments 
on  these  impacts.  In  particular,  we  are 
interested  in  determining  the  number 
and  kind  of  small  entities  which  may 
incur  benefits  or  costs  from  the 
implementation  of  users  fees.  These 
small  entities,  among  others,  include: 
commercial  aircraft  or  sea  companies: 
importers,  traders,  and  wholesalers  of 
agricultural  commodities;  animal 
importers  and  brokers;  pet  owners; 
veterinarianr,  commercial  testing    . 
laboratories,  and  State  or  local 
government  agencies. 

Our  preliminary  Regulatory  Impact 
Analysis  is  available  for  inspection  at 
USDA.  room  1141.  South  Building,  14th 
and  Independence  Avenue,  SW^ 
Washington.  DC  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays,  or  by  telephoning  (202) 
382-1368. 

E.\ecudve  Order  12806 

We  have  analyzed  these  regulations 
in  accordance  with  the  Executive  Order 
12606,  and  have  determined  that  this 
rule  has  no  potential  impact  on  the 
family  well-being.  We  have  determined 
that  this  rule:  Does  not  affect  the 
stability  of  the  family,  and  particulariy, 
the  marital  commitment;  does  not  anect 
the  authority  and  rights  of  parents  in  the 
education,  nurture,  and  super\'ision  of 
their  children;  does  not  help  or  hinder 
the  family  to  perform  its  functions;  does 
not  substitute  governmental  activity  for 
family  functions;  and  does  not  afTect 
family  earnings.  We  have  also 
determined  that  the  benefits  of  this 
action  justify  any  impact  it  may  have  on 
the  family  budget  and  that  this  activity 
cannot  be  carried  out  by  a  lower  level  of 
government  or  by  the  family  itself.  This 
rule  sends  no  message,  intended  or 
otherwise,  to  the  public  concerning  the 
status  of  the  family  or  to  young  people 
concerning  the  relationship  between 
their  behavior,  their  personal 
responsibility,  and  the  norms  of  our 
society. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  chapter  35).  die  information 
collection  provisions  that  are  included 


in  this  proposed  rule  will  be  submitted 
for  approval  to  the  Office  of 
Management  and  Budget.  Your  written 
comments  will  be  considered  if  you 
submit  them  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington. 
DC  20503.  You  should  submit  a  duplicate 
copy  of  your  comments  to:  (1)  Chief. 
Regulatory  Analysis  and  Development 
PPD.  APHIS,  USDA  room  604.  Federal 
Building.  6505  Belcrest  Road,  Hyattsvlle. 
MD  20782:  and  (2)  Clearance  Officer. 
OIRM.  USDA.  room  404-W,  14th  Street 
and  Independence  Avenue  SW^ 
Washington.  DC  20250. 

Executive  Order  12372 

This  program  activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No  10X)2S  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  Part 
3015.  subpart  V.) 

List  of  Subjects 

7  CFR  Part  354 

Agricultural  commodities.  Exports, 
Government  employees.  Imports, 
Phytosanitary  certificate.  Plants 
(agriculture),  Quarantine,  and 
Transportation 

9  CFR  Part  130 

Animals,  Birds,  Diagnostic  reagents. 
Exports.  Imports,  Poultry,  Quarantine, 
and  Tests. 

Accordingly,  we  are  proposing  to 
amend  7  CFR  part  354  and  9  CFR 
chapter  I  as  follows: 

7  CFR  PART  353— OVERTHIIE 
SERVICES  RELATINQ  TO  IMPORTS 
AND  EXPORTS;  AMD  USER  FEES 

1.  The  authority  citation  for  part  354 
would  continue  to  read  as  follows: 

Authoriljr:  7  US.C  228a  21  U.S.C  136  and 
136a;  31  U.S.C.  S701: 48  XiSJC.  \HV.  7  CFR 

2.17.  ZSL  and  371.2(c). 

§354.3    (AtnendMl] 

2.  In  S  354.3,  paragraph  (a)  would  be 
amended  to  add,  in  alphabetical  order, 
the  following  definitions: 

***** 

Commercial puipose.  The  intention  of 
receiving  compensatioa  or  making  a 
gain  or  profit. 

•  •        •        •      .  • 

Commercial  shipment  A  shipment  for 
gain  or  profit 

•  *        •        *        * 

Designated  state  inspector.  A  state 
en^loyee  designated  by  APHIS  to 
conduct  inspections  for  phytosanitary 


export  certification  and  to  sign 
certificates  on  behalf  of  APHIS. 


Phytosaviiary  certificate.  A  document 
certifying  that  agricultural  products 
moving  from  one  country  lo  another  are 
free  fran  quarantine  pests,  and 
practically  hee  from  other  injurious 
pests. 

Phytosanitary  certificate  for  reexport. 
A  document  certifying  that  agricultural 
products  which  moved  into  the  United 
States  from  another  country  and  which 
are  now  noting  bom  the  United  States 
to  another  country,  remained  free  from 
quarantine  pests,  and  practically  free 
from  other  injurious  pests  while  in  the 
United  States. 

Processed  product  certificate.  A 
document  certifying  that  processed 
agricultural  products  moving  from  the 
United  States  are  believed  to  be  free 
from  injurious  plant  pests. 

3.  In  S  354.3.  paragrapb  (e)  would  be 
redesignated  as  paragraph  (f),  and  a 
new  paragraph  (e)  would  be  added  to 
read: 

S  354.3    Usf  f— s  for  Cftatn  Memattonat 
services. 


(e)  Fee  for  inspection  of  commercial 
aircraft.  (1)  Except  as  provided  in 
paragraph  (e)(2)  of  this  section,  an 
APHIS  user  fee  will  be  charged  for  each 
commercial  aircraft  which  is  arriving,  or 
which  has  arrived  and  is  proceeding 
from  one  United  States  airport  to 
another  under  a  United  States  Customs 
Service  "Permit  to  Proceed,"  as 
specified  in  title  19,  Code  of  Federal 
Regulations.  $f  12231  through  122.85.  or 
an  "Agricultural  Clearance  or  Safeguard 
Order"  (PPQ  Form  250).  used  pursuant 
to  title  7,  Code  of  Federal  Regulations, 
§  330.400  and  tide  0.  Code  of  Federal 
Regulations.  S  94.5,  and  which  is  sub)ect 
to  inspection  imder  part  330  of  this 
chapter  or  9  CFR  chapter  I,  subchapter 
D.  Each  carrier  is  responsible  for  paying 
the  APHIS  user  fee.  The  APHIS  user  fee 
is  $117.50  for  each  arrival. 

(2)  The  following  categories  of 
commerciai  aircraft  are  exempt  from 
paying  an  APHIS  user  fee: 

(i)  Any  aircraft  moving  solely  between 
the  United  States  and  Canada; 

(ii)  Any  aircraft  used  exclusively  in 
the  governmental  services  of  the  United 
States  or  a  foreign  government 
including  any  agency  or  political 
subdivision  of  die  United  States  or  a 
foreign  government  so  long  as  the 
aircraft  is  not  carrying  persons  or 
merchandise  for  commercial  purposes; 

(iii)  Any  aircraft  making  an 
emergency  or  forced  landing  when  the 
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original  destination  of  the  aircraft  was  a 
foreign  port; 

(iv)  Any  aircraft  with  30  or  fewer 
seats,  which  is  not  carrying  cargo  and 
which  is  not  equipped  to  offer  inflight 
food  service;  and 

(v)  Any  aircraft  moving  from  the 
United  States  Virgin  Islands  to  Puerto 
Rico. 

(3)  Remittance  and  statement 
procedures,  (i)  Each  carrier  must  remit 
the  appropriate  fees  to  the  United  States 
Department  of  Agriculture,  *  *  *  ,  for 
receipt  no  later  than  31  days  after  the 
close  of  the  calendar  quarter  in  which 
the  aircraft  arrivals  occurred.  Late 
payments  will  be  subject  to  interest, 
penalty,  and  handling  charges  as 
provided  in  the  Debt  Collection  Act  of 
1982  (31  U.S.C.  3717). 

(ii)  At  the  same  time  a  remittance  is 
submitted  the  remitter  must  mail  a 
written  statement  to  the  United  States 
Department  of  Agriculture.    *  *  *  the 
statement  must  include  the  following 
information: 

(A)  Name  and  address  of  the  person 
remitting  payment; 

{B]  Taxpayer  identification  number  of 
the  person  remitting  payment; 

(C)  Calendar  quarter  covered  by  the 
payment; 

(D)  Ports  of  entry  at  which  inspections 
occurred; 

(E)  Number  of  arrivals  at  each  port; 
and 

(F)  Amount  remitted. 

(iii)  Remittances  must  be  made  by 
check  or  money  order,  payable  in  United 
States  dollars,  through  a  United  States 
bank,  to  "The  Animal  and  Plant  Health 
Inspection  Service." 

(4)  Compliance.  Each  carrier  subject 
to  this  section  must  allow  APHIS 
personnel  to  verify  the  accuracy  of  the 
APHIS  user  fees  remitted  and  to 
otherwise  determine  compliance  with  21 
U.S.C.  136a  and  this  paragraph.  Each 
carrier  must  advise  the  United  States 
Department  of  Agriculture.  *  *  *  ,  of  the 
name,  address,  and  telephone  number  of 
a  responsible  officer  who  is  authorized 
to  verify  APHIS  user  fee  calculations 
and  remittances.  The  United  States 
Department  of  Agriculture,  *  *  *  ,  must 
be  promptly  notified  of  any  changes  in 
the  identifying  information  submitted. 

§354.3    [Amended] 

4.  In  §  354,3(f)(l),  the  words 
"paragraph  (e)(2)"  would  be  removed 
and  "paragraph  (f)(2)"  would  be  added 
in  their  place. 

5.  In  §  354.3,  new. paragraphs  (g),  (h), 
and  (i)  would  be  added  to  read  as 
follows: 


§  354.3    User  fees  for  certain  International 

services. 

*        •        *        •        • 

(g)  Fees  for  export  certification  of 
plants  and  plant  products.  (1)  For  each 
certificate  issued  by  APHIS  personnel, 
the  recipient  must  pay  the  applicable 
APHIS  user  fee  at  the  time  and  place  the 
certificate  is  issued,  or,  in  the  case  of  a 
block  of  certificates,  at  the  time  the 
certificates  are  given  to  the  shipper. 

(2)  There  is  no  APHIS  user  fee  for  a 
certificate  issued  by  a  designated  State 
inspector. 

(3)  If  a  designated  state  inspector 
issues  a  certificate,  the  state  where  the 
certificate  is  issued  may  charge  for 
inspection  services  provided  in  that 
state. 

(4)  Any  state  which  wishes  to  charge 
a  fee  for  services  it  provides  to  issue 
certificates,  must  establish  fees  in 
accordance  with  the  following 
guidelines: 

(i)  The  state  must: 

(A)  Estimate  the  annual  number  of 
certificates  to  be  issued: 

(B)  Determine  the  total  cost  of  issuing 
certificates  by  adding  together  delivery,* 
support,^  and  administrative  *  costs; 
and 

(C)  Divide  the  cost  of  issuing 
certificates  by  the  estimated  number  of 
certificates  to  be  issued  to  obtain  a 
"raw"  fee. 

(ii)  The  state  may  round  the  "raw"  fee 
up  to  the  nearest  quarter,  if  necessary 
for  ease  of  calculation,  collection,  or 
billing. 

(5)  The  APHIS  user  fees  are: 
(i)  $30  for  a  certificate  for  a 

commercial  shipment; 

(ii)  $19  for  a  certificate  for  a  non- 
commercial shipment; 

(iii)  $30  for  a  certificate  for  reexport  of 
a  commercial  shipment; 

(iv)  $6  for  reissuing  any  certificate  or 
certificate  for  reexport; 

(h)  Refunds  of  APHIS  user  fees.  (1)  A 
shipper  who  pays  for  a  block  of 
certificates  to  cover  commercial 
shipments  may  obtain  a  refund  or  a 
credit  against  future  APHIS  user  fees 
under  the  following  circumstances: 

(i)  If  a  certificate  from  the  block  is 
voided: 


'  Delivery  costs  are  costs  such  as  employee 
salary  and  benefits,  transportation,  per  diem,  travel, 
purchase  of  specialized  equipment,  and  all  costs 
associated  with  maintaining  field  offices. 

*  Support  costs  are  costs  at  supervisory  levels 
which  are  similar  to  delivery  costs,  and  costs  such 
as  training,  automated  data  processing,  public 
affairs,  enforcement,  communications,  postage, 
budget  and  accounting  services,  and  payroll, 
purchasing,  billing  and  collecting  services. 

*  Administrative  costs  are  costs  incurred  as  a 
direct  result  of  collecting  and  monilorirtg  federal 
phytosanitary  certificates. 


(ii)  If  a  certificate  from  the  block  is 
returned  unused; 

(iii)  If  the  shipper  pays  for  inspection 
outside  of  normal  business  hours  (8:00 
a.m.  to  4:30  p.m.)  under  §  354.1  of  this 
part. 

(iv)  If  a  certificate  from  the  block  is 
used  for  a  non-commercial  shipment;  or 

(v)  If  a  certificate  from  the  block  is 
used  to  reissue  another  certificate. 

(2)  The  amount  of  any  refund  or  credit 
will  be  the  amount  over  charged,  less  $6 
to  cover  APHIS  administrative 
expenses. 

(i)  Payment  methods.  For  payment  of 
any  of  the  APHIS  user  fees  required  in 
paragraph  (g)  of  this  section,  we  will 
accept  personal  checks  for  amounts  less 
than  $100,  and  checks  drawn  on 
commercial  accounts,  cashier's  checks, 
certified  checks,  traveler's  checks,  and 
money  orders  for  any  amount. 

6.  In  §  354.4,  new  paragraphs  (c),  (d), 
and  (e)  would  be  added  to  read  as 
follows: 

§  354.4    User  fees  for  certain  domestic 
services. 

***** 

(c)  Fee  for  inspection  of  commercial 
aircraft  from  Hawaii  and  Puerto  Rico. 
(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  an  APHIS  user  fee 
will  be  charged  for  each  commercial 
aircraft  which  is  subject  to  inspection 
under  §  318.13-8  or  §  318.58-8  of  this 
chapter.  Each  such  carrier  is  responsible 
for  paying  the  APHIS  user  fee,  which  is 
$37.75  for  each  aircraft  departing  Hawaii 
or  Puerto  Rico. 

(2)  The  following  categories  of 
commercial  aircraft  are  exempt  from 
paying  an  APHIS  user  fee: 

(i)  Any  aircraft  used  exclusively  in  the 
governmental  services  of  the  United 
States  or  a  foreign  government, 
including  any  agency  or  political 
subdivision  of  the  United  States  or  a 
foreign  government,  so  long  as  the 
aircraft  is  not  carrying  persons  or 
merchandise  for  commercial  purposes; 
and 

(ii)  Aircraft  transiting  Hawaii  or 
Puerto  Rico  and  subject  to  inspection 
under  part  330  of  this  chapter. 

(3)  Remittance  and  statement 
procedures,  (i)  Each  carrier  must  remit 
the  appropriate  fees  to  the  United  States 
Department  of  Agriculture.  *  *  *,  for 
receipt  no  later  than  31  days  after  the 
close  of  the  calendar  quarter  in  which  ■ 
the  aircraft  departures  occurred.  Late 
payments  will  be  subject  to  interest, 
penalty,  and  handling  charges  as 
provided  in  the  Debt  Collection  Act  of 
1982  (31  U.S.C.  3717). 

(ii)  At  the  same  time  a  remittance  is 
submitted  the  remitter  must  mail  a 


written  statement  to  the  Unite 
Department  of  Agriculture,  *  ' 
statement  must  include  the  fol 
infonnation: 

(A)  Name  and  address  of  thi 
remitting  payment; 

(B)  Taxpayer  identification  i 
the  person  remitting  payment; 

(C)  Calendar  quarter  covere 
payment; 

(D)  Ports  of  entry  at  which  ii 
occurred; 

(E)  Number  of  arrivals  at  ea 
entry;  and 

(F)  Amount  remitted. 

(iii)  Remittances  must  be  mi 
check  or  money  order,  payabl( 
States  dollars,  through  a  Unite 
bank,  to  "The  Animal  and  Plai 
Inspection  Service." 

(4)  Compliance.  Each  carriei 
to  this  section,  must  allow  API 
personnel  to  verify  the  accural 
APHIS  user  fees  remitted  and 
otherwise  determine  complian 
U.S.C.  9701  and  this  section.  E 
,  carrier  must  advise  the  United 
Department  of  Agriculture,  *  ' 
name,  address,  and  telephone 
a  responsible  officer  who  is  ai 
to  verify  APHIS  user  fee  calcu 
and  remittances.  The  United  S 
Department  of  Agriculture,  *  ' 
be  promptly  notified  of  any  ch 
the  identifying  infonnation  sul 

(d)  Fee  for  inspection  of  con 
vessels  from  Hawaii  and  Puer 
(1)  Except  as  provided  in  para; 
(d)(2)  of  this  section,  each  com 
vessel  which  is  subject  to  insp 
under  S  318.13-9  or  S  318.58-4 
chapter,  must  pay  an  AWilS  u 
Each  such  carrier  is  responsibi 
paying  the  APHIS  user  fee,  wii 
$111.00  for  each  vessel  departi 
or  Puerto  Rico. 

(2)  The  following  categories 
commercial  vessels  are  exemp 
paying  an  APHIS  user  fee: 

(i)  Any  vessel  used  exclusrv 
governmental  services  of  the  I 
States  or  a  foreign  govenuneni 
including  any  agency  or  politic 
subdivision  of  the  United  State 
foreign  government,  so  long  as 
vessel  is  not  carrying  persons 
merehandiee  for  commercial  p 
and 

(ii)  Any  vessel  transiting  Ha 
Puerto  Rico  and  subject  to  insj 
under  part  330  of  this  chapter. 

(3J  Remittance  and  statemei 
procedures,  (i)  Each  carrier  mi 
the  appropriate  fees  to  the  Uni 
Department  of  Agriculture,  *  * 
receipt  not  later  than  31  days  i 
close  of  the  calendar  quarter  ii 
the  aircraft  departures  occurre 
payments  will  be  subject  to  in( 
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(ii)  If  a  certificate  from  the  block  is 
returned  unused; 

(iii)  If  the  shipper  pays  for  inspection 
outside  of  normal  business  hours  (8:00 
a.m.  to  4:30  p.m.)  under  §  354.1  of  this 
part. 

(iv)  If  a  certificate  from  the  block  is 
used  for  a  non-commercial  shipment;  or 

(v)  If  a  certificate  from  the  block  is 
used  to  reissue  another  certificate. 

(2)  The  amount  of  any  refund  or  credit 
will  be  the  amount  over  charged,  less  $6 
to  cover  APHIS  administrative 
expenses. 

(!)  Payment  methods.  For  payment  of 
any  of  the  APHIS  user  fees  required  in 
paragraph  (g)  of  this  section,  we  will 
accept  personal  checks  for  amounts  less 
than  $100,  and  checks  drawn  on 
commercial  accounts,  cashier's  checks, 
certified  checks,  traveler's  checks,  and 
.  money  orders  for  any  amount. 

6.  In  §  354.4,  new  paragraphs  (c),  (d), 
and  (e]  would  be  added  to  read  as 
follows: 

§  354.4    User  fees  for  certain  domestic 
services. 

***** 

(c)  Fee  for  inspection  of  commercial 
aircraft  from  Hawaii  and  Puerto  Rico. 
(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  an  APHIS  user  fee 
will  be  charged  for  each  commercial 
aircraft  which  is  subject  to  inspection 
under  S  318.13-8  or  $  318.58-8  of  this 
chapter.  Each  such  carrier  is  responsible 
for  paying  the  APHIS  user  fee,  which  is 
$37.75  for  each  aircraft  departing  Hawaii 
or  Puerto  Rico. 

(2)  The  following  categories  of 
commercial  aircraft  are  exempt  from 
paying  an  APHIS  user  fee: 

(i)  Any  aircraft  used  exclusively  in  the 
governmental  services  of  the  United 
States  or  a  foreign  government, 
including  any  agency  or  political 
subdivision  of  the  United  States  or  a 
foreign  government,  so  long  as  the 
aircraft  is  not  carrying  persons  or 
merchandise  for  commercial  purposes; 
and 

(ii)  Aircraft  transiting  Hawaii  or 
Puerto  Rico  and  subject  to  inspection 
under  part  330  of  this  chapter. 

(3)  Remittance  and  statement 
procedures,  (i)  Each  carrier  must  remit 
the  appropriate  fees  to  the  United  States 
Department  of  Agriculture,  *  *  *,  for 
receipt  no  later  than  31  days  after  the 
close  of  the  calendar  quarter  in  which 
the  aircraft  departures  occurred.  Late 
payments  will  be  subject  to  interest, 
penalty,  and  handling  charges  as 
provided  in  the  Debt  Collection  Act  of 
1982  (31  U.S.C.  3717). 

(ii)  At  the  same  time  a  remittance  is 
submitted  the  remitter  must  mail  a 


written  statement  to  the  United  States 
Department  of  Agriculture,  *  *  *  the 
statement  must  include  the  following 
information: 

(A)  Name  and  address  of  the  person 
remitting  payment; 

(B)  Taxpayer  identification  number  of 
the  person  remitting  payment; 

(C)  Calendar  quarter  covered  by  the 
payment; 

(D)  Ports  of  entry  at  which  inspections 
occtured; 

(E)  Number  of  arrivals  at  each  port  of 
entry;  and 

(F)  Amount  remitted. 

(iii)  Remittances  must  be  made  by 
check  or  money  order,  payable  in  United 
States  dollars,  through  a  United  States 
bank,  to  "The  Animal  and  Plant  Health 
Inspection  Service." 

(4)  Compliance.  Each  carrier  subject 
to  this  section,  must  allow  APHIS 
personnel  to  verify  the  accuracy  of  the 
APHIS  user  fees  remitted  and  to 
otherwise  determine  compliance  with  31 
U.S.C.  9701  and  this  section.  Each 
carrier  must  advise  the  United  States 
Department  of  Agriculture,  *  *  *,  oFthe 
name,  address,  and  telephone  number  of 
a  responsible  officer  who  is  authorized 
to  verify  APHIS  user  fee  calculations 
and  remittances.  The  United  States 
Department  of  Agriculture,  *  *  *,  must 
be  promptly  notified  of  any  changes  in 
the  identifying  information  submitted. 

(d)  Fee  for  inspection  of  commercial 
vessels  from  Hawaii  and  Puerto  Rica 
(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  each  commercial 
vessel  which  is  subject  to  inspection 
under  §  318.13-9  or  S  318.58^  of  this 
chapter,  must  pay  an  APHIS  user  fee. 
Each  such  carrier  is  responsible  for 
paying  the  APHIS  user  fee,  which  is 
$111.00  for  each  vessel  departing  Hawaii 
or  Puerto  Rico. 

(2)  The  following  categories  of 
commercial  vessels  are  exempt  from 
paying  an  APHIS  user  fee: 

(i)  Any  vessel  used  exclusively  in  the 
governmental  services  of  the  United 
States  or  a  foreign  government 
including  any  agency  or  political 
subdivision  of  the  United  States  or  a 
foreign  government,  so  long  as  the 
vessel  is  not  carrying  persons  or 
merchandise  for  commercial  purposes; 
and 

(ii)  Any  vessel  transiting  Hawaii  or 
Puerto  Rico  and  subject  to  inspection 
under  part  330  of  this  chapter. 

(3)  Remittance  and  statement 
procedures,  (i)  Each  carrier  must  remit 
the  appropriate  fees  to  the  United  States 
Department  of  Agriculture,  *  *  *,  for 
receipt  not  later  than  31  days  after  the 
close  of  the  calendar  quarter  in  which 
the  aircraft  departures  occurred.  Late 
payments  will  be  subject  to  interest, 


penalty,  and  handling  charges  as 
provided  in  the  Debt  Collection  Act  of 
1982  (31  U.S.C.  3717). 

(ii)  At  the  same  time  a  remittance  is 
submitted  the  remitter  must  mail  a 
written  statement  to  the  United  States 
Department  of  Agriculture,  *  *  *.  the 
statement  must  include  the  following 
information: 

(A)  Name  and  address  of  the  person 
remitting  payment; 

(B)  Taxpayer  identification  number  of 
the  person  remitting  payment: 

(C)  Calendar  quarter  covered  by  the 
payment; 

(D)  Ports  of  entry  at  which  inspections 
occurred 

(E)  Number  of  arrivals  at  each  port  of 
entry;  and 

(F)  Amount  remitted. 

(iii)  Remittances  must  be  made  by 
check  or  money  order,  payable  in  United 
States  dollars,  through  a  United  States 
bank,  to  'The  Animal  and  Hant  Health 
Inspection  Service." 

(4)  Compliance.  Each  carrier  subject 
to  this  section,  must  allow  APHIS 
personnel  to  verify  the  accuracy  of  the 
APHIS  user  fees  remitted  and  to 
otherwise  determine  compliance  with  31 
U.S.C  9701  and  this  paragraph.  Each 
carrier  must  advise  ^e  United  States 
Department  of  Agriculture  *  *  *,  of  the 
name,  address,  and  telephone  number  of 
a  responsible  officer  who  is  authorized 
to  verify  APHIS  user  fee  calculations 
and  remittances.  The  United  States 
Department  of  Agriculture  *  *  *,  must 
be  promptly  notified  of  any  changes  in 
the  identifying  information  submitted. 

(e)  Individual  agreements  for 
inspection  services  at  ports  <^  entry.  (1) 
Operators  and  owners  of  vessels  or 
aircraft,  or  their  agents,  may  enter  into 
agreements  with  APHIS  to  receive,  at 
points  of  entry  in  the  United  States, 
inspection  services  in  addition  to  the 
regular  or  on-call  services  available  in 
connection  with  such  vessels  or  aircraft. 

(2)  Agreements  may  be  made  to  cover 
the  following  types  of  services: 

(i)  Opening  and  operating  a  new 
inspection  station  at  a  port  of  entry;  and 

(ii)  Providing  one-time  or  occasional 
inspection  services  at  a  location  where 
APHIS  does  not  normally  provide  such 
services. 

(3)  Owners  and  operators  of  vessels 
or  aircraft,  or  their  agents,  must  contact 
the  Regional  Director,  USDA  APHIS. 
Plant  Protection  and  Quarantine,*  for 


>  A  list  of  the  Regional  Directors,  USDA.  APHIS. 
Plant  Protection  and  Quarantine  and  the  ttatetfor 
which  they  are  responsible,  may  be  obtained  from 
the  Deputy  Administrator,  Plant  Protection  ani 
Quarantine.  Federal  BolMing.  8505  DatcrBat  Road, 
Hyattsville.  MD  20782. 


the  state  where  diey  want  APHIS  to 
provide  services,  to  make  an  agreemeo* 

(4)  All  agreement  must  include  the 
following: 

(i)  Name,  mailing  address,  and 
telephone  ntimber  of  the  operator  or 
owner  of  the  vessel  or  airCTaft,  or,  if 
applicable,  the  operator's  or  owner's 
agent 

(ii)  Explanation  of  inspection  services 
to  be  provided; 

(iii)  Date(8)  and  tiine(s)  inspection 
services  will  be  provided; 

(vi)  Location  (street  address,  port  of 
entry,  berth,  dock,  gate,  etc)  and  if 
applicable,  identify  (identification 
number,  name,  etc.)  of  vessel  or  aircraft 
or  other  thing  to  be  inspected: 

(v)  An  estimate  of  the  actual  cost,  as 
calculated  by  APHIS,  to  provide  the 
described  inspection  services  for  S 
months; 

(vi)  A  statement  that  APHIS  agrees  to 
provide  the  described  inspection 
services; 

(vii)  A  statement  that  the  owner  or 
operator  of  the  vessel  or  aircraft,  or  if 
appropriate,  his  or  her  agent,  agrees  to 
pay.  at  the  time  the  agreement  is  entered 
into,  a  user  fee  equal  to  the  estimated 
cost  of  providing  the  described 
inspection  services  for  8  months; 

(viii)  A  statement  that  APHIS  will 
credit  an  amount  equal  to  all  user  fees 
received  for  services  provided  at  die 
location  to  the  owner  or  operator's 
account,  until  the  total  amount  of  user 
fees  credited  to  the  account  is  equal  to 
the  amount  of  money  paid  into  the 
account  by  die  owner  or  operator  of  the 
vessel  or  aircraft,  or  if  appropriate,  his 
or  her  agent,  at  the  time  the  agreement 
was  entered  into;  and 

(ix)  A  statement  that  the  owner  or 
operator  of  the  vessel  or  aircraft,  or  if 
appropriate,  his  or  her  agent,  agrees  to 
maintain  a  balance  in  the  user  fee 
payment  account  equal  to  the  cost  of 
providing  the  services  described  for  6 
months,  as  calculated  monthly  by 
APHIS. 

(5)  APHIS  will  enter  into  an 
agreement  only  if  qualified  personnel 
can  be  made  available  to  provide  the 
services  to  be  provided. 

(6)  An  agreement  can  be  terminated 
by  either  party  on  30  days  written 
notice. 

(7)  If,  at  the  time  an  agreement  ia 
terminated,  any  unobligated  funds 
remain  in  the  user  fee  account,  APHIS 
will  return  them  to  the  owner  or 
operator,  or  his  or  her  agent. 

7.  In  part  354,  a  new  i  354^  would  be 
added  to  read  as  follows: 
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§  354.5    Penalties  for  non-payment  or  late 
payment  of  user  fees. 

(a)  If  a  person  requesting  a  service  for 
which  an  APHIS  user  fee  is  payable,  is 
delinquent  in  paying  any  APHIS  user  fee 
due  under  either  title  7  of  title  9,  Code  of 
Federal  Regulations,  or  is  delinquent  in 
paying  the  interest  on  any  delinquent 
APHIS  user  fee,  then  APHIS  will  not 
provide  the  service  requested. 

(b)  If  APHIS  is  in  the  process  of 
providing  a  service  for  which  an  APHIS 
user  fee  is  due,  and  the  user  has  not 
paid  the  fee  within  the  time  required,  or 
if  the  payment  offered  by  the  user  is 
insufficient  or  not  in  compliance  with 
the  regulations  in  this  part,  then  APHIS 
will  take  the  following  action: 

(1)  If  an  APHIS  user  fee  is  due  for  a 
certificate  or  a  certificate  for  reexport, 
APHIS  will  not  issue  the  certificate. 

(2)  If  an  APHIS  user  fee  is  past  due  by 
than  30  days,  APHIS  will  impose  a  late 
payment  penalty  and  interest  charges  in 
accordance  with  31  U.S.C.  3717. 

9  CFR  CHAI>TER  I— ANIMAL  AND  PLAHX 
HEALTH  INSPECTION  SERVICE, 
DEPARTMENT  OF  AGRICULTURE 

8.  Chapter  I  would  be  amended  by 
redesignating  subchapters  F,  G,  H,  I,  ] 
and  K  as  subchapters  G,  H,  I,  J,  K  and  I 
and  all  cross  references  would  be 
revised  accordingly  and  a  new 
subchapter  F  consisting  of  part  130 
would  be  added  to  read  as  follows: 

SUBCHAPTER  F— USER  FEES 
PART  130— USER  FEES 

Sec. 

130.1  Definitions. 

130.2  User  fees  for  individual  animals  and 
birds  quarantined  in  APHIS  Animal 
Import  Centers. 

l.iO.3    User  fees  for  exclusive  use  of 
buildings  at  APHIS  Animal  Import 
Centers. 

130.4  User  fees  for  services  at  privately 
operated  permanent  quarantine  facilities. 

130.5  User  fees  for  services  at  privately 
operated  temporary  quarantine  facilities. 

130.6  User  fees  for  export  health 
certificates. 

130.7  User  fees  for  inspection  and 
supervision  services  provided  within  the 
United  States  for  export  animals  and 
birds. 

130.8  User  fees  for  inspection  services 
outside  the  United  States. 

130.9  User  fees  for  tests  performed  at  the 
tMational  Veterinarj'  Services 
Laboratories. 

130.10  User  fees  for  tests  performed  at  the 
Foreign  Animal  Diseases  Laboratory. 

130.11  User  fees  for  reference  assistance 
testing. 

J  30.12  User  foes  for  diagnostic  reagents. 
130.13  through  49  [Reserved] 

130.50  Payment  of  user  fees. 

130.51  Penalties  for  non-paj'ment  or  late 
payment  of  user  fees. 


Authority:  21  U.S.C.  136  and  136a;  7  CFR 
2.17.  2.51.  and  371.2(d). 

§  130.1    Definitions. 

As  used  in  this  part,  the  following 
term.s  shall  have  the  meaning  set  forth  in 
this  section. 

Administrator.  The  Administrator  of 
the  Animal  and  Plan  Health  inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Animal.  All  animals  except  birds,  but 
including  poultry. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 

Animal  Import  Center.  Quarantine 
facilities  operated  by  APHIS  in 
Ncwburgh,  New  York;  Miami,  Florida; 
and  Honolulu,  Hawaii.' 

Animal  product  or  by-product.  Any 
material  of  animal  origin,  such  as,  but 
not  limited  to,  meat,  milk,  organs, 
glands,  extracts,  secretions,  fat,  bones, 
blood,  lymph,  hides,  skins,  hair,  wool, 
hoofs,  hoof  meal,  horn  meal,  blood  meal, 
meat  meal,  glue  stock,  and  test 
specimens. 

APHIS  animal  health  technician.  An 
animal  health  technician  employed  by 
APHIS,  who  is  authorized  to  perform 
services  required  by  title  9,  Code  of 
Federal  Regulation.s,  chapter  I. 

APHIS  veterinarian.  A  veterinarian 
employed  by  APHIS,  who  is  authorized 
to  perform  the  services  required  by  title 
9,  Code  of  Federal  Regulations,  chapter 
I. 

Bird.  Any  member  of  tlie  class  aves, 
other  than  poultry. 

Diagnostic  reagent.  Substances  used 
in  diagnostic  tests  to  detect  disease 
antibodies  by  causing  an  identifiable 
reaction. 

Domestic  animal.  Any  animal 
imported  into  the  United  States  for  any 
purpose  other  than  exhibition  in  a  zoo, 
park  or  other  place  maintained  for  the 
exhibition  of  live  animals  for 
recreational  or  educational  purposes. 

Equine.  Any  horse,  ass,  mule,  or 
zebra. 

Export  health  certificate.  An  official 
document  issued  by  an  APHIS 
veterinarian  or  animal  health  technician, 
which,  as  required  by  the  importing 
country,  states  that  animals  or  birds  to 
be  exported  from  the  United  States  are 
free  of  certain  diseases  and  pests. 

Game  cock.  Any  chicken  bred, 
trained,  or  imported  for  cock  fighting. 

Person.  An  individual,  corporation, 
partnership,  trust,  association,  or  any 


other  public  or  private  entity,  or  any 
officer,  employee,  or  agent  thereof. 

Poultry.  Chickens,  doves,  ducks, 
geese,  grouse,  guinea  fowl,  partridges, 
pea  fowl,  pheasants,  pigeons,  quail, 
swans,  and  turkeys. 

Reference  assistance  testing.  Tests 
conducted  by  APHIS  at  the  request  of  a 
veterinarian,  state  cooperator,  or 
university,  to  either  establish  or  confirm 
a  diagnosis. 

Standard  feed.  Seed,  or  dry  feeds  such 
as  dog  food  or  monkey  biscuits,  whether 
soaked  in  water  or  not. 

Zoo  animal.  Any  animal,  including 
poultry,  intended  for  exhibition  in  a  zoo, 
park  or  other  place  maintained  for  the 
exhibition  of  live  animals  for 
recreational  or  educational  purposes.* 

Zoo  bird.  Any  bird  intended  for 
exhibition  in  a  zoo,  park  or  other  place 
maintained  for  the  exhibition  of  live 
animals  or  birds  for  recreational  or 
educational  purposes.' 

Zoo  equine.  Any  equine  intended  for 
exhibition  in  a  zoo,  park  or  other  place 
maintained  for  the  exhibition  of  live 
animals  for  recreational  or  educational 
purposes.* 

§  130.2    User  fees  for  individual  animals 
and  birds  quarantined  In  APHIS  Ar>imal 
Import  Centers. 

(a)  The  following  user  fees,  which 
include  standard  care,  feed,  and 
handling,  must  be  paid  for  each  animal 
or  bird  quarantined  in  an  Animal 
Quarantine  Facility:' 


Animal  or  bird 


Birds  Oncluding  zoo  birds): 

0-250  grams 

251-1 .000  grams _ 

over  1.000  grams,  and  any  bird  in  norv 
standard  housing  or  receiving  non- 
standard care  and  harxJIing 

Poultry  (Including  zoo  poultry): 

A.  Doves,  pigeorw,  quail 

B.  CMcKens,  ducks,  grouse,  guinea 
fowl,  partridge,  pea  fowl,  pheasants.:.. 

C.  Game  cocks,  geese,  swans,  turkeys, 
and  poultry  housed  in  rnjrvstandard 
housing  or  receiving  r>on-star)dard 
care  and  handling 

Equines  (Including  zoo  equines): 

1st  through  3rd  day - 

4th  through  7th  day 

8th  arxJ  later  days 

Zoo  animals  (except  equines,  turds,  and 

poultry) „ „ 

Domestic  animals: 

Camels,  cattie,  bison,  buffalo 


Daily 
tee 


$0.75 
2.75 


6.50 
1.75 

3.00 

7.00 

128.50 
93.25 
79.00 

28.00 

.49.0Q 


'  The  addresses  of  Animal  Import  Centers  may  be 
obtained  from  the  Deputy  Administrator,  Veterinary 
Servicea,  APHIS.  Federal  Building.  6505  Bclcrest 
Road.  Hyattsville,  MD  20732. 


*  Regulations  concerning  approval  of  zoo»  and 
requirements  for  importing  wild  animals  are  found, 
in  p-irl  92  of  this  chapter. 

*  See  footnote  2. 

*  See  footnote  2. 

*  APHIS  Animal  Import  Centers  are  located  in 
Honohilu,  HI.  Miami,  FL.  and  Newburgh.  NY.  The 
addresses  of  these  facilities  are  pubiished  in  part  92 
of  this  chapter. 


Animal  or  bird 


(b)  The  importer  may,  at  his  ( 
option,  request  that  birds  or  po 
housed  in  non-standard  housin; 
standard  housing  is  individual ! 
any  housing  not  normally  avail 
the  Animal  Import  Center,  any 
constructed  or  purchased  at  the 
of  the  importer,  and  housing  wi 
dense  foliage,  plants,  or  tempet 
regulation. 

(c)  The  importer  may,  at  his  c 
option,  request  that  birds  or  po 
given  non-standard  care  and  h( 
Non-standard  care  and  handlin 
includes  hand-feeding,  more  thi 
feeding  a  day,  frequent  observe 
any  handling  or  observation  wl 
requires  persoimel  to  attend  to 
or  poultry  outside  of  normal  bu 
hours.* 

(d)  If  any  bird  or  poultry  is  fe 
other  than  seed,  including  but  r 
limited  to  diets  of  fruiL  insects, 
fish,  the  importer  must  either  pi 
feed  or  pay  for  it  on  an  actual  c 
including  the  cost  of  delivery  tc 
Animal  Import  Center. 

(e)  Any  reservation  fee  paid  1 
importer  under  part  92  of  this  ci 
will  be  applied  to  the  APHIS  us 
due  for  animals  or  birds  quarar 
an  Animal  Import  Center. 

§  130.3    User  fees  for  exclusive  u 
buildings  at  APHIS  Animal  Import 

(a)  An  importer  may,  at  his  o 
option,  occupy  entire  quarantin 
buildings  at  the  Animal  Import 
specified  below.  A  user  fee  wiU 
charged  for  each  building  as  fol 

Antmal  import  center 

Honolulu,  Hawaii _.... 

Newburgh,  New  Yodi 


(b)  Users  must  provide  APHI 
personnel  at  the  Animal  Import 
at  the  time  they  make  a  reserve 
quarantine  space,  with  the  folic 
information: 

(1)  Species  of  animals  and  bL 
quarantined: 

(2)  Ages  of  animals  and  bird: 
quarantined;  and 


*  Normal  business  hours  at  the  Anima 
Center*  are:  7:30  a.m.  to  11:30  a.m..  Hone 
7KXI  a.m.  to  3:30  p.m.,  Miami,  PU  and  6  a 
p.iiu  Newburgh.  NY. 
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other  public  or  private  entity,  or  any 
officer,  employee,  or  agent  thereof. 

Poultry.  Chickens,  doves,  ducks, 
geese,  grouse,  guinea  fowl,  partridges, 
pea  fowl,  pheasants,  pigeons,  quail, 
swans,  and  turkeys. 

Reference  assistance  testing.  Tests 
conducted  by  APHIS  at  the  request  of  a 
veterinarian,  state  cooperator,  or 
university,  to  either  establish  or  confirm 
a  diagnosis. 

Standard  feed.  Seed,  or  dry  feeds  such 
as  dog  food  or  monkey  biscuits,  whether 
soaked  in  water  or  not. 

Zoo  animal.  Any  animal,  including 
poultry,  intended  for  exhibition  in  a  zoo, 
park  or  other  place  maintained  for  the 
exhibition  of  live  animals  for 
recreational  or  educational  purposes.* 

Zoo  bird.  Any  bird  intended  for 
exhibition  in  a  zoo,  park  or  other  place 
maintained  for  the  exhibition  of  Uve 
animals  or  birds  for  recreational  or 
educational  purposes.' 

Zoo  equine.  Any  equine  intended  for 
exhibition  in  a  zoo,  park  or  other  place 
maintained  for  the  exhibition  of  hve 
animals  for  recreational  or  educational 
purposes.* 

§  130.2    User  fees  for  individual  animals 
and  birds  quarantined  In  APHIS  Ar>imal 
Import  Centers. 

(a)  The  following  user  fees,  which 
include  standard  care,  feed,  and 
handling,  must  be  paid  for  each  animal 
or  bird  quarantined  in  an  Animal 
Quarantine  Facility:' 


Animal  or  bird 


Birds  Oncluding  zoo  birds): 

0-250  grams 

251-1.000  grams „ 

over  1.000  grams,  and  any  bird  in  non- 
standard housing  or  receiving  non- 
standard care  and  handling 

Poultry  (including  zoo  poultry): 

A.  Oaves,  pigeons,  quail 

B.  Chiclver>s,  ducks,  grouse,  guinea 
fowl,  partridge,  pea  (owl,  pheasants.... 

C.  Game  cocks,  geese,  swans,  turkeys, 
and  poultry  housed  in  norvstandard 
housing  or  receiving  non-standard 
care  and  harxHing 

Equines  (including  zoo  equines): 

1st  through  3rd  day 

4th  through  7th  day 

8th  arxJ  later  days 

Zoo  animals  (except  equines.  turds,  and 

poultry) _ 

Domestic  animals: 

Camels,  cattie,  bison,  buffalo « 


Daily 


$0.75 
2.75 


6.50 
1.75 
3.00 

7.00 

128.50 
93.25 
79.00 

28.00 

.49.00 


*  Regulations  concerning  approval  of  zoo»  and 
requirements  for  importing  wild  animals  are  found 
in  p-irt  92  of  this  chapter. 

*  See  footnote  2. 

*  See  footnote  2. 

*  APHIS  Animal  Import  Centers  are  located  in 
llonohilu.  lU.  Miami,  FL.  and  Newburgh,  NY.  The 
addresses  of  these  facilities  are  published  in  part  92 
of  this  ciiapter. 
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Animal  or  bird 


Ail  others.. 


Daily 
fee 


13U>0 


(b)  The  importer  may,  at  his  or  her 
option,  request  that  birds  or  poultry  be 
housed  in  non-standard  housing.  Non- 
standard housing  is  individual  housing, 
any  housing  not  normally  available  at 
the  Animal  Import  Center,  any  housing 
constructed  or  purchased  at  the  request 
of  the  importer,  and  housing  with  blinds, 
dense  foliage,  plants,  or  temperature 
regulation. 

(c)  The  importer  may,  at  his  or  her 
option,  request  that  birds  or  poultry  be 
given  non-standard  care  and  handling. 
Non-standard  care  and  handling 
includes  hand-feeding,  more  than  one 
feeding  a  day,  frequent  observation,  and 
any  handling  or  observation  which 
requires  personnel  to  attend  to  the  birds 
or  poultry  outside  of  normal  business 
hours.^ 

(d)  If  any  bird  or  poultry  is  fed  a  diet 
other  than  seed,  including  but  not 
limited  to  diets  of  fruit,  insects,  nectar  or 
fish,  the  importer  must  either  provide 
feed  or  pay  for  it  on  an  actual  cost  basis, 
including  the  cost  of  delivery  to  the 
Animal  Import  Center. 

(e)  Any  reservation  fee  paid  by  the 
importer  under  part  92  of  this  chapter, 
will  be  applied  to  the  APHIS  user  fees 
due  for  animals  or  birds  quarantined  in 
an  Animal  Import  Center. 

§  130 J    User  fees  for  exclusive  use  of 
tHjildlngs  at  APHIS  Animal  Import  Center*. 

(a)  An  importer  may,  at  his  or  her 
option,  occupy  entire  quarantine 
buildings  at  the  Animal  Import  Centers 
specified  below.  A  user  fee  will  be 
charged  for  each  building  as  follows: 


Animal  import  center 

Building  size 

Monthly 
fee 

Honolulu.  Hawaii  ...„ 

I^ewburgh.  rtew  Yortc  ,, 

aoieet  X  75 

feet 
72«eeix  B2 

feet 

$7,830 
39.450 

(b)  Users  must  provide  APHIS 
personnel  at  the  Animal  Import  Center, 
at  the  time  they  make  a  reservation  for 
quarantine  space,  with  the  following 
information: 

(1)  Species  of  animals  and  birds  to  be 
quarantined: 

(2)  Ages  of  animals  and  birds  to  be 
quarantined;  and 


*  Nonnal  business  hours  at  the  Animal  Import 
Center*  are:  7:30  a.m.  to  11:30  a.m.,  Honolulu,  HI; 
7:00  a.m.  to  3:30  p.m.,  Miami  PL:  and  B  a.m.  to  4:30 
p.RL.  Ne«vburgh.  NY. 


(3)  Sizes  of  animals  and  birds  to  be 
quarantined. 

(c)  APHIS  personnel  at  the  Animal 
Importer  Center  will  determine,  based 
on  the  information  provided  by  the 
importer  imder  paragraph  (b)  of  this 
section,  and  on  routine  husbandry 
needs,  the  maximum  number  of  animals 
and  birds  pennitted  in  the  requested 
building. 

(d)  The  importer  must  provide  feed,  or 
pay  for  it  on  an  actual  cost  basis, 
including  cost  of  delivery  to  the  Animal 
Import  Center. 

9  13a4    User  fees  for  services  at  prtvately 
operated  permanent  quarantine  facMttes. 

A  daily  user  fee  of  $49.25  must  be  paid 
for  each  animal  quarantined  in  a 
privately-operated  permanent 
quarantine  facility. 

§130.5    User  fees  for  services  at  privately 
operated  temporary  quarantine  facilities. 

(a)  A  user  fee  must  be  paid  for  each 
animal  quarantined  in  a  privately 
operated  temporary  quarantine  facility. 

(b)  The  user  fees  are: 

(1)  $33.50  per  hour  for  service 
performed  by  an  APHIS  veterinarian; 

(2)  $21.75  per  hour  for  service 
performed  by  an  APHIS  Health 
Technician. 

§130.6    User  fees  for  export  heatth 
certtficatea. 

(a)  The  following  user  fees  must  be 
paid  for  each  export  health  certificate 
requested  '  for  the  following  types  of 
animals,  regardless  of  the  nimiber  of 
animals  covered  by  the  certificate: 


Type  of  animal 


Slaughter  animals,  of  any  type,  moving 

to  Canada  or  Mexico „ _ 

Non-slaughter  horses  to  Canada..- 

Poultiy 

Hatching  eggs 

Animal  products  and  by-products 

Other  animals  and  birds 


User  fee 


$10.00 
10.00 
^00 
ZOO 
3.25 
4.00 


(b)  The  following  user  fees  must  be 
paid  for  each  export  certificate 
requested  for  animals  and  birds, 
depending  on  the  number  of  animals  or 
birds  covered  by  the  certificate  and  the 
number  of  tests  required: 


t4umbar  of  tests 
required 


1-2 


Number  of  animais 
on  cartificata 


F^rst  animal 

Each  additional 


Fee 


$38.00 
1.00 


'  An  export  certificate  may  need  to  t>e  Issued  for 
an  animal  being  exported  from  the  United  Stales  if 
the  country  to  which  the  animal  is  being  shipped 
requires  one.  APHIS  issues  export  certificates  as  a 
service  to  the  public 


Number  ol  tests 
required 

womoer  ov  ■ramaii 
on  cerSficaia 

Fee 

3-8 _ 

7  or  more .~ 

Each  eddMonal 

animal. 

First  m*mat 

Each  additional 

animal. 

4150 
1.» 

44.00 

1.50 

§130.7    User  fees  for  Inspection  and 
Bupervtilon  senrices  provided  wlttiin  the 
United  States  tor  export  animais  or  Mrda. 

(a]  A  user  fee  must  be  paid  for  the 
following  APHIS  services  provided 
within  the  United  States  for  export 
animals  or  birds: 

(1)  Inspect  an  export  isolation  facility; 

(2)  Supervise  animal  or  bird  rest 
periods  prior  to  export;  and 

(3)  Supervise  loading  or  unloading  of 
animals  or  birds  for  export  shipment 

(b)  The  user  fees  are: 

(1)  $33.50  per  hour  for  service 
performed  by  an  APHIS  veterinarian; 

(2)  $21.75  per  hours  for  service 
performed  by  an  APHIS  Animal  Health 
Technician. 

§  130.8    User  fees  for  inspection  aerviCM 
outside  the  United  States. 

(a)  If  an  inspection  is  required  in  title 
9,  Code  of  Federal  Regulations,  to  be 
performed  outside  the  United  States, 
and  the  regulation  does  not  contain  a 
provision  for  payment  of  the  cost  of  the 
service,  the  person  requesting  the 
service  must  pay  a  user  fee  under  this 
section. 

(b)  Any  person  who  wants  APHIS  to 
provide  inspection  services  outside  the 
United  States  must  contact  the  Import/ 
Export  Staff,  USDA  APHIS,  Veterinary 
Services,  Federal  Building,  Hyattsville, 
MD  20782,  to  make  an  agreement 

(c)  All  agreements  must  include  the 
following: 

(1)  Name,  mailing  address,  and 
telephone  number  of  either  the  person 
requesting  the  inspection  services,  or  his 
or  her  agent; 

(2)  Explanation  of  inspection  services 
to  be  provided,  including  the  regulations 
in  title  9,  Code  of  Federal  Regulations 
which  provide  for  the  services; 

(3)  Date(s)  and  time(8)  the  inspection 
services  are  to  be  provided; 

(4)  Location  (including  street  address) 
where  inspection  services  are  to  be 
provided: 

(5)  An  estimate  of  the  actual  cost  as 
calculated  by  APHIS,  to  provide  the 
described  inspection  services  for  6 
months; 

(6)  A  statement  that  APHIS  agrees  to 
provide  the  inspection  services; 

(7)  A  statement  that  the  person 
requesting  the  inspection  services,  or,  if 


Test 


Uaerte* 


Blue  tongue  agar  gel  immunodinusion ._. 

Foot  and  mouth  vina  infection  associ- 
ated antigen „ 

Foot  and  rrxxjtti  tissue  culture  \wus 
neutralization/type  A,  O.  and  C) 

Rinderpest  fluorescent  antibody  neu- 
tralization  

Swine  virus  diarrtiea  tissue  culture 
virus  neutralization 

Trypanosoma  vivax  irx^rect  fluorescent 
antibody „ 


S6^5 
12.00 
13.75 
27.25 
13.75 
27.25 


Reagent 


Type  2.. 
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appropriate,  his  or  her  agent  agrees  to 
pay,  at  the  time  the  agreement  is  entered 
into,  a  user  fee  equal  to  the  estimated 
cost  of  providing  the  described 
inspection  services  for  6  months;  and 

(8)  A  statement  that  the  person 
requesting  the  inspection  services,  or,  if 
appropriate,  his  or  her  agent,  agrees  to 
maintain  a  user  fee  payment  account 
equal  to  the  cost  of  providing  the 
described  inspection  services  for  6 
months,  as  calculated  monthly  by 
APHIS. 

(d)  APHIS  will  enter  into  an 
agreement  only  if  qualified  personnel 
can  be  made  available  to  provide  the 
inspection  services. 

(e)  An  agreement  can  be  terminated 
by  either  party  on  30  days  written 
notice. 

(f)  If,  at  the  time  an  agreement  is 
terminate  J,  any  unobligated  funds 
remain  in  the  user  fee  payment  account, 
APHIS  will  refund  them  to  the  person 
who  requested  the  inspection  services, 
or  his  or  her  agent. 


Federal  Regis 


Unit 
(tnO 


§  130.9    User  fees  for  tests  performed  at 
ttie  Natk>na4  Veterinary  Services 
l^t>orstorles. 

The  following  user  fees  must  be  paid 
for  each  test  performed  at  the  National 
Veterinary  Services  Laboratories  in 
connection  with  the  importation  or 
exportation  of  animals  or  birds: 


Type  of  test 


Agar  gel  immunodiffusion _ _ 

Buffered  aciditied  plant  antigen  pre- 
sumptive  

Card  test 

Competitive  enzyme  linked  immunosor- 
bent assay _ 

Complement  fixation 

Complement  fixatiofvovis 

Enzyme  linked  immunosorbent  assay 

Hemagglutination  inhit)ition 

Hemagglutination  inhibitiorvS „ _. 

Indirect  tluorescer*  antibody 

Latex  agglutination 

Mercaptoethand 

Microscope  agglutmatioo 

Neutralization  test 

Plate  test 

Rivanol 

Serum  neutralization 

Tutie  test 

Tube  agglutination  melitensis 


User  fee 


$4.75 

3.50 
3.00 

3.75 
9.00 
3.75 
2.75 
7.50 
2.00 
4.50 
5.50 
3.50 
6.25 
19.50 
1.25 
2.2S 
7.50 
2.50 

a50 


§130.10    User  fees  for  teste  performed  at 
the  Foreign  Animal  Oisemes  Laboratory. 

The  following  user  fees  must  be  paid 
for  each  test  performed  at  the  Foreign 
Animal  Diseases  Laboratory  in 
connection  with  the  importation  or 
exportation  of  animals: 


§  130.11    User  fees  for  reference 
assistance  testing. 

The  following  APHIS  user  fees  must 
be  paid  for  each  test  performed  as  part 
of  reference  assistance  testing  to  either 
establish  a  diagnosis  or  confirm  a 
diagnosis: 


Type  of  test 

User  fee 

Agar  gel  Immurxxfiffusion 

S5  00 

Bacteria  culture „ _.... 

Complement  fixation ..,„..._„„.. 

Hemagglutination  infiibition..- _.. 

Histopathology „ _ 

Indirect  fluorescent  antibody 

Parasitology „ 

Serum  neutralization ... 

Toxicology _          ..       

Virus  isolation 

2.00 

20.50 

23.75 

8.50 

7.50 

9.00 

15.50 

139.00 

29  75 

§  1 30. 1 2    User  fees  for  diagnostic 
reagents. 

(a)  The  following  user  fees  must  be 
paid  for  each  diagnostic  reagent 
obtained  from  the  National  Veterinary 
Services  Laboratory: 


Reagent 


Avian  Adenovirus  127: 

Antigen _ 

Antiserum 

Avian  Encephalomyelttis: 

Virus „ 

Antiserum _ 

Avian  Irrftuenza* 

Antigen 

Antiserum 

Avian  Paramyxovirus-2: 

Virus 

Antiserum .... 

Antigen «...„....., 

Avian  Paramyxovirua-3: 

Virus 

Antiserum . 

Antigen 

Avian  Reoviruc 

Vinjs 

Bovine  Coronavirus: 

Antiserum .... 

Vtvs 

Contugate ...- 

Bovine  Herpes  Virus: 

Antiserum: 

Typel 

Type  2 „ 

Types ... 

Conjugate: 
Type  1 


Unit 
(ml) 


5 
5 

0.6 
5 

2 
6 

0.6 

5 

5 

0.6 

5 

5 

0.6 

2 

0.6 

1 


Fee/ unit 
(dollars) 


$39.50 
21.75 

5.25 
21.75 

7.75 
121.50 

5.25 
21  75 
39.50 

5.2S 
21.75 
39.50 

5.25 

83.50 

5.25 

19.25 


S3.S0 
83.50 
83.50 

19.25 


Type  3 

Positive  Control  Serum 

Type  1 

Type  2. 

Virus: 

Typel 

Type  2 

Type  3 

Bovine  Papular  Stomatitis: 

Antiserum „ 

Conjugate 

Bovine  Parvovirus: 

Antiserum 

Conjugate 

Positive  Control  Sertim 

Virus 

Bovine  Respiratory  Syncy- 
tial Virus: 

Antiserum 

Conjugate 

Positive  Control  Serum..... 

Virus „... 

Bovine  Rotavirus: 

Antiserum 

Conjugate 

Vinjs 


Bovine  Viral  Diarrtiea: 

Antiserum __. 

Conjugate _ _ 

Positive  Control  Serum 
Virus „ 

BniceNa  Canis: 
Antigen 

Brucella  Ovis: 
Antigen 

Chlamydia  Psittaci: 

Virus _ 

Antigen 

Conjugate 

Antiserum 

CF  Modifying  Factor. 
Modifying  Factor 

Contagious  Ecthyma: 

Antiserum 

CF  Antigen 

Antigen ..__._ 

Conjugate 

Virus _ 

Duck  V>ral  Enteritis: 

Conjugate __ 

Virus 

Encephalomyocarditis: 

Antiserum 

Coniugate _. 

Vinjs - 

Positive  Control  Serum. .„. 

Epizootic  Hemorrfiagic  Dis- 


Antigen.._. 

Corrugate 

Vinjs _ 

Epuine  Adenovirus: 

Antiserum 

Conjugate 

V»us 

Equine  Herpes  Type  1: 

Antiserum 

Conjugate „.. 

Vinjs ™ 

Equine  Herpes  Type  2: 

Antiserum 

Viois 

Equine  Herpes  Type  3: 

Antiserum 

Virus „.... 

Equine  Influenza: 

Antiserum «...«. 

Vinjs 

Exotic  Mewcaitfe  Dtseaie: 

Antigen 


1 
1 

2 
2 

0.6 
0.6 
0.6 

2 

1 

2 

1 
1 
0.6 


2 

1 
2 

0.6 

2 
t 

0.6 

2 

1 
2 
0.6 


25 

25 

0.6 

1 

1 

1 

1 

2 

1 
1 
5 

1 
0.6 

1 
0.6 

2 
1 

0.6 
2 


1 
1 
0.6 

5 

1 
0.6 

5 

1 
0.6 

5 
0.6 

5 

0.6 

5 
0.6 


100 


Fpe/unit 
(doNars) 


19l25 
19.25 

4.50 
4.S0 

5.25 
5.25 
S.2S 

83.75 
19.25 

83.50 

19.25 

4.50 

5.25 


3.50 

19.25 

4.50 

5.25 

83.50 

19.25 

5.25 

83.50 

19.25 

4.50 

5.25 

134.00 

22.50 

5.25 

SJZS 
19.25 

5.25 
11.50 

1.25 

5.25 
7.00 
a75 
19.25 
5.25 

31.25 
5.25 

57.50 

19.25 

5.25 

6.25 


16.50 

19.25 

5.25 

48.25 

24.00 

5.25 

48.25 

24.00 

5.25 

23.75 
5.25 

22.25 

5.25 

21.75 
5.25 

39.50 


Reagent 


Antiserum „ 

Viais _ 

Hemagglutinating  Encepha- 

tomyektis: 

Antiserum 

Virus ^ 

Conjugate _ 

Positive  Control  Serum 

Infectious  BroTKNtis  Virus 

Virus 

Antiserum _ 

Infectious  Bursal  Disease: 

Virus 

Antiserum 

Antigen 

Infectious     Laryrtgolrachei- 

tis: 

Vina 

Johrwi: 

OT 

PPO _ 

LeptolFA: 

Conjugate _ 

Leptospira: 

Antigen _ 

Antisera 

Lepto  Transport  .Medium 

Parainfkienza-3: 

Antiserum _ 

Virus 

Conjugate _ 

Positive  Control  Senjm 

Pasteurelta: 

Antigen _ _ 

Antiserum 

Porcine  Adenov^s  (AV): 

Antiserum _ _ 

Virus „ 

Conjugate 

Porcine  Parvoviae  (PPV): 

Antiserum _ 

Vitus 

Conjugate 

Positive  Control  Serum 

Porane  Reovirut: 

Antiserum _ 

Virus _ 

Coniugate _ 

Porcine  Rotavirus: 

Antiserum 

Vims 

Cortjugate 

Positive  Control  Serum 

Psittaone  Herpes  Virus: 

Antiserum—Stividard 

Virus „ 

Conjugate 

Quail  Bronchitis  Virus: 

Virus 

Swine  Influenza: 

Antiserum „ 

Vinjs » 

Conjugate  ...„ 

Positive  Control  Serum 

Transmissible  Gastroenteri- 
tis; 

Antiserum  .....j.^ 

Virus ', 

Conjugate 

Positive  Control  Serum 


Unit 
(ml) 


400 
100 


2 

0.8 

1 

2 

0.6 
5 

0.6 

5 

1 


0.6 

10 
2 


10 

1 

10 

2 

0.6 

1 

2 

0.5 
1 

2 

0.6 
1 

2 

0.6 

1 

2 

2 

0.6 

1 

2 

0.6 

1 

2 

5 

0.6 

1 

0.6 

2 

0.6 

1 

2 


2 

0.6 

1 

2 
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§  130.50    Payment  of  user  fees. 

(a)  All  user  fees  must  be  paic 
follows: 

(1)  User  fees  for  reference  as 
testing  to  establish  a  diagnosis 
paid  when  bi  led: 
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User  tea 

wnunodmusian  _. 
Section  associ- 

le  cutture  virus 
0,  and  C) 

$6^5 
12.00 
13  75 

antibody  n«u- 

27  25 

tissue    cutture 

13  75 

irect  fluorescent 

27.25 

for  reference 

PHIS  user  fees  must 
!8t  performed  as  part 
ance  testing  to  either 
sis  or  confirm  a 


St 

User  fee 

in 

ion.._.    _.     

Jody 

S5.00 
ZOO 
20.50 
23.75 
8.50 
7.50 
900 



15.50 

139.00 

29.75 

for  diagnostic 

g  user  fees  must  be 
lostic  reagent 
National  Veterinary 


Unit 
{wi) 

Fee/unjt 
(dollars) 

5 
5 

$39.50 
21.75 

— 

0.6 
5 

5.2s 
21.75 



2 
6 

7.75 
121.50 



0.6 

5 

5 

5.25 
21.75 
39  50 



0.6 

5 

5 

5.25 
21.75 
39.50 

..._. 

0.6 

5.25 

— 

2 
0.6 

1 

83.50 

5.25 

19.25 

2 
2 
2 

63.50 
83.50 
83.50 

1 

19.25 

Reagent 


Unit 
(ml) 


Type  2.. 

Type  3 

Positive  Control  Serum 

Type  1 _ 

Type  2 

Vnis: 

Type1..._ 

Type  2 

Type  3 
Bovine  Papular  Stomatitis: 

Antiserum „ 

Conjugate 

Bovine  ParvoviruK 

Antiserum 

Conjugate 

Positive  Control  Serum 

Virus 

Bovine  Respiratory  Syrtcy- 
tial  Virus: 

Antiserum  ™_____.__. 
Conjugate 


Positive  Control  Serum .... 
Virus 

Bovine  Rotavirus: 

Antiserum 

Conjugate 

Vims ..._ 

Bovine  Viral  Diarrtiea: 

Antiserum 

Conjugate _ 

Positive  Control  Serum 

Vinjs _ 

Baicella  Canis: 
Antigen 

Brucella  CXis: 
Antigen 

Chlamydia  Psittacr 

Virus ™...™ 

Anttgpn  

Conjugate 

Antiserum 

CF  Modifying  Factor , 

Modifying  Factor 

Contagious  Ecthyma: 

Antiserum 

CF  Antigen _. 

Antigen . ,. 

Conjugate _ 

Virus _ 

Ouck  Vral  Enteritis: 

Conjugate 

Virus 

Encephalomyocarditis: 

Antiserum „. 

Coniugate _. 

Vinjs 

Positive  Control  Serum. ._. 

Epizootic  Hemorrhagic  Dis- 


Antigen _., 

Conjugate 

Virus „„ 

Equine  Adenovirur 

Antiserum „ 

Conjugate 

Virus .„_ _ 

Equine  Herpes  Type  1: 

Antiserum ...._ 

Conjugate „ 

Virus 

Equine  Herpes  Type  2: 

Antiserum ._. 

Vin« 


Equine  Herpes  Type  3: 

Antiserum _ 

Virus 

Equine  Influenza: 

Antiserum -...«. 

Vinjs 

Exotic  Newcastle  asaaia: 

Antigen 


1 
1 

2 

2 

0.6 
0.6 
0.6 

2 

1 

2 

1 
1 
0.6 


2 

1 
2 

0.6 

2 
t 

0.6 

2 

1 
2 
0.6 

25 

25 

0.6 

1 

1 

1 

1 

2 

1 
1 
5 

1 
0.6 

1 
0.6 

2 
1 

0.6 
2 


1 
1 
0.6 

5 

1 

0.6 

5 

1 
0.6 

5 

0.6 

5 

0.6 

5 
0.6 

100 


Fee/unit 
(dollars) 


Reagent 


19.25 
19.25 

4.50 
4.50 

5.25 
5.25 
5.25 

83.75 
19.25 

83.50 

19.25 

4.50 

5.25 


3.50 

19.25 

4.50 

5.25 

83.50 

19.2S 

SJtS 

83.50 

19.25 

4.50 

5.25 

134.00 

22.50 

5.25 

5.25 
19.25 

5.25 
11.50 

1.25 

5.25 
7.00 
a75 
19.25 
5.25 

31.25 
5.25 

57.50 

19.25 

5.25 

6.25 


16.50 

19.25 

5.25 

48.25 

24.00 

5.25 

48.25 

24.00 

5.2S 

23.75 
5.25 

22.25 

5.25 

21.75 
5.25 

39  50 


:a:: 


Antiaerum 

Virus ._ 

HemaggMinating  Encepha- 
lomyelitis: 

Ant^erum 

Virus * 

Conjugate 

PosrtNe  Control  Serum 

Infectious  BrorwhUis  Virus 

Vinjs _- 

Antiserum 

infectious  Bursal  Disease: 

Virus 

Antiserum _ „ 

Antigen 

Infectious     Laryngotrachei- 

tis: 

Wu9 ., 

Johnin: 

OT 

PPO 

LeptolFA: 

Conjugate _ 

Loptospira: 

Antigen _ 

Antisera 

Lepto  Transport  .Medium 

Parainfluenza-3: 

Antiserum 

Virus _ 

Conjugate 

Positive  Control  Senjm 

Pasteurelta: 

Antigen _ 

Antiserum 

F^cine  Adenovirus  (AV): 

Antiserum 

Virus « «-..„„. 

Conjugate 

Porcine  ParvoviriB  (PPV): 

Antiserum _„„ _.. 

Virus . 

Conjugate 

Positive  Control  Serum 

Porcine  Reovirut: 

Ac^serum _ 

Virus _ 

Conjugate _ 

Porcine  Rotavirus: 

Antiserum ., 

Vwus 

Conjugate 

Pos-nive  ContiBl  Senim 

Psittacine  Herpes  Virus: 

Antiserum — Standard 

Virus 

Conjugate » 

Quail  Bronchitis  Virus: 

Virus 

Svnne  Influenza: 

Antiserum 

Vitus 

Conjugate 

Positive  Control  Serum 

Transmissible  Qastroenterf- 

lis; 

Antiseaim 

Virus „ 

Ck)njugaie 

Positive  Control  Serum 


Unit 
(ml) 


400 
100 


2 

0.6 

1 

2 

0.6 
S 

0.6 

5 

1 


0.6 

10 
2 


10 

1 

10 

2 

0.6 

1 

2 

0.5 
1 

2 

0.6 
1 

2 

0.6 

1 

2 

2 

0.6 
1 

2 

0.6 

1 

2 

5 

0.6 

I 

0.6 

2 

0.6 

1 

2 


2 

0.6 

1 

2 


Fee/unN 
(dolivs) 


21.75 
5.25 


57.50 
5.25 

19.25 
6.25 

4.50 
21.75 

5.25 

21.75 

8.00 


5.25 

12.25 
10.75 

19.25 

124  00 
9.75 
3.00 

6.25 

525 

19.25 

6.25 

1.00 

18.50 

57.50 

5.25 

19.25. 

57.50 
525 

19.25 
625 

57.50 

5.25 

19.25 

57.50 
5.25 

14.25 
6.25 

21.75 

5.25 

24.00 

S.2S 

57.50 
5.25 

19.25 
6.25 


57.50 
5.25 

19.25 
6.25 


§§130.13  through  130.49    (Reserved] 

§  130.50    Payment  of  user  fee*. 

(a)  All  user  fees  must  be  paid  as 
follows: 

(1)  User  fees  for  reference  assistance 
testing  to  establish  a  diagnosis  must  be 
paid  when  billed; 


(2)  User  fees  for  reference  assistance 
tests  to  confirm  a  diagnosis  must  be 
paid  when  the  te8t{8)  is  requested; 

(3)  User  fees  for  animals  in  Animal 
Import  Centers  or  privately-operated 
permanent  quarantine  facilities  must  be 
paid  at  the  time  the  animals  are  released 
from  quarantine; 

(4)  User  fees  for  anirnals  in  privately- 
operated  temporary  quarantine  facilities 
must  be  paid  when  billed; 

(5)  User  fees  for  supervision  and 
inspection  services  specified  in  S  130.7 
must  be  paid  when  billed;  and 

(6)  User  fees  for  export  health 
certificates  must  be  paid  prior  to  receipt 
of  endorsed  certificates. 

(b)  User  fees  may  be  paid  by  the 
following  methods: 

(1)  Cash,  if  payment  is  made  at  an 
area  office  *  or  an  Animal  Import 
Center; 

(2)  All  types  of  checks,  including 
traveler's  checks; 

(3)  Money  orders;  or 

(4)  Credit  cards  (VISA  and  Master 
Card]  if  payment  is  made  at  the  Animal 
Import  Centers  in  Newburgh,  NY  or  in 
Miami.  FL.  or  at  Uie  USDA.  APHIS.  VS. 
office  at  John  F.  Kennedy  International 
Airport,  Jamaica,  NY. 

§  130.51    Penalties  for  non^yment  or  late 
payment  of  user  fees. 

(a)  If  a  person  requesting  a  service  for 
which  an  APHIS  user  fee  is  payable,  is 
delinquent  in  paying  any  APHIS  user  fee 
imder  either  Title  7  or  Title  9,  Code  of 
Federal  Regulations,  or  is  delinquent  in 
paying  the  interest  on  any  delinquent 
APHIS  user  fee.  then  APHIS  will  not 
provide  the  service  requested. 

(b)  If  APHIS  is  in  the  process  of 
providing  a  service  for  which  an  APHIS 
user  fee  is  due.  and  the  user  has  not 
paid  the  fee  within  the  time  required,  or 
if  the  payment  offered  by  the  user  is 
inadequate  or  unacceptable,  then  APHIS 
will  take  the  following  action: 

(1)  If  an  APHIS  user  fee  is  due  for 
animals  or  birds  in  quarantine  at  an 
Animal  Import  Center  or  at  a  privately- 
operated  quarantine  facility,  APHIS  will 
not  release  them; 

(2)  If  an  APHIS  user  fee  is  due  for  an 
export  health  certificate.  APHIS  will  not 
release  the  certificate; 

(3)  If  an  APHIS  user  fee  is  due  for 
tests  conducted  by  APHIS.  APHIS  will 
not  release  the  test  results;  and 

(4)  If  an  APHIS  user  fee  is  due  for  a 
diagnostic  reagent.  APHIS  will  not 
release  the  reagent. 


*  A  list  of  APHIS  Area  OfTices  may  be  obtained 
from  the  Deputy  Administrator.  Veterinary  Services, 
Federal  Building.  S50S  Belcrett  Road.  Hyattaville. 
MD  20782. 


(c)  If  user  fees  are  paid  later  than  30 
days  after  payment  is  due.  APHIS  will 
impose  a  late  payment  penalty  and 
interest  charges  as  in  accordance  with 
31  U.S.C  3717. 

(d)  Animals  or  birds  left  in  quarantine 
at  an  Animal  Import  Center  for  more 
than  30  days  after  the  end  of  the 
required  quarantine  period  will  be 
deemed  to  be  abandoned. 

(1)  After  APHIS  releases  the 
abandoned  animals  or  birds  from 
quarantine,  APHIS  may  seize  them  and 
sell  or  othei^ise  dispose  of  them,  as 
determined  by  the  Administrator, 
provided  that  their  sale  is  not  contrary 
to  any  Federal  law  or  regulation,  and 
may  recover  all  expenses  of  handling 
the  animals  or  birds  from  the  proceeds 
of  their  sale  or  disposition. 

(2)  If  animals  or  birds  abandoned  in 
quarantine  at  an  Animal  Import  Center 
caimot  be  released  from  quarantine, 
APHIS  may  seize  and  dispose  of  them; 
as  determined  by  the  Adininistrator,  and 
may  recover  all  expenses  of  handling 
the  animals  or  birds  from  the  proceeds 
of  their  disposition. 

Done  in  Washingtoit  DC  this  1st  day  of 
August  1991. 

Robert  MellandL 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  91-18614  Filed  6-&-91:  6:45  am] 
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Agricultural  Stat>ilization  and 
Conservation  Service 

7  CFR  Pan  701 

Conservation  and  Enviroiunental 
Programs 

aoeiIcy:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  USDA 
ACTION:  Proposed  rule. 

summary:  The  purpose  of  this  proposed 
rule  is  to  amend  the  regulations 
govenung  the  Conservation  and 
Environmental  Programs  found  at  7  CFR 
part  701.  to  change  the  definition  of  an 
eligible  "State"  to  allow  producers  in 
American  Samoa  to  participate  in  the 
Agricultural  Conservation  Program 
(ACP)  and  the  Emergency  Conservation 
Program  (ECP).  This  change  would  allow 
certain  producers  in  American  Samoa  to 
be  eligible  for  cost-share  assistance 
under  the  ACP  and  ECP. 
DATES:  Comments  must  be  received  by 
September  6, 1991  in  order  to  be  assured 
of  consideration. 

AOOnesSES:  Interested  persons  are 
invited  to  submit  written  comments  to: 
[ames  R.  McMulleit  Director. 
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Conservation  and  Environmental 
Protection  Division.  ASCS,  USDA  P.O. 
Box  2415.  Washington.  DC  20013. 
telephone  202-447-6221. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  McMuIlen.  Director. 
Conservation  and  Environmental 
Protection  Division.  ASCS.  USDA.  P.O. 
Box  2415.  Washington.  DC  20013, 
telephone  202-447-6221. 
SUPPLEMENTARY  INFORMATION: 
Information  collection  requirements 
contained  in  this  regulation  (7  CFR  part 
701)  have  been  approved  by  the  Office 
of  Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35  and 
have  been  assigned  OMB  Number  0560- 
0112. 

This  proposed  rule  has  been  reviewed 
for  compliance  with  Executive  Order 
12291  and  Departmental  Regulation  No. 
1512-1  and  has  been  classified  as  "not 
major."  It  has  been  determined  that 
these  program  provisions  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  titles  and  numbers  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Title — Agricultural 
Conservation  Program  (ACP),  Number — 
10.063;  Title — Emergency  Conservation 
Program  (ECP),  Number— 10.054;  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115  {June  24. 1983). 

The  ACP  is  authorized  generally  by 
Sections  7-17  of  the  Soil  Conservation 
and  Domestic  Allotment  Act  of  1938.  as 
amended  (16  U.S.C.  5g0g  et  seq.)  The 
program  provides  financial  incentives 
and  technical  assistance  to  encourage 
agricultural  producers  to  voluntarily 
perform  enduring  soil  and  water 


conservation  and  pollution  abatement 
measures,  including  practices  or 
programs  which  are  deemed  essential  to 
maintain  soil  productivity,  prevent  soil 
depletion,  or  prevent  increased  cost  of 
production. 

The  ECP  is  authorized  by  the 
Agricultural  Credit  Act  of  1978  (16 
U.S.C.  2201  et  seq.).  This  program  is 
designed  to  provide  cost-share 
assistance  for  emergency  work  to  meet 
only  the  critical  needs  of  agricultural 
producers  due  to  drought  or  other 
natural  disaster. 

Requests  have  been  received  from 
representatives  of  producers  in 
American  Samoa  for  the  implementation 
of  the  ACP  and  the  ECP  in  this  area.  The 
Soil  Conservation  Service  has  a  staff 
available  in  American  Samoa  to  provide 
technical  assistance  to  producers  in  the 
area.  American  Samoa  is  in  the  process 
of  forming  a  Soil  and  Water 
Conser\'ation  District  to  service  the 
producers  in  the  area. 

The  Secretary  of  Agriculture  is 
authorized  to  extend,  in  the  Secretary's 
discretion,  programs  administered  by 
the  Department  of  Agriculture  to  Guam, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Virgin  Islands,  and  America  Samoa 
(hereinafter  called  the  "territories").  (48 
U.S.C.  1469d(c).)  Under  existing 
regulations  the  authority  for  producers 
to  participate  in  ACP  and  ECP  has  not 
been  extended  to  American  Samoa. 

American  Samoa  is  a  series  of  small 
islands  with  limited  natural  resources. 
In  addition,  the  financial  resources  of 
the  people  living  there  are  very  limited. 
The  availability  of  the  ACP  to  these 
people  will  help  to  control  and  prevent 
the  erosion  of  valuable  natural 
resources.  The  availability  of  the  ECP 
will  assist  them  in  times  of  natural 
disaster  to  rehabilitate  the  land  back  to 
a  productive  state.  These  two  programs 
will  help  the  people  put  valuable 
conservation  measures  on  the  land. 

The  Secretary  is  proposing  that  the 
ACP  and  the  ECP  should  be  extended  to 
American  Samoa  and  has  notified  the 
appropriate  committees  of  Congress  of 
this  decision. 

List  of  Subjects  in  7  CFR  Part  TBI 

Disaster  assistance.  Forest  and  forest 
products,  Grant  programs — natural 
resources.  Rural  areas.  Soil 
conservation.  Water  resources.  Wildlife. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  701  is  proposed  to 
be  amended  as  follows: 


PART  701— CONSERVATION  AND 
ENVIRONMENTAL  PROGRAMS 

1.  The  authority  citation  for  part  701  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  590d,  590g-590o. 
590p(a).  590q:  16  U.S.C.  1501-1510;  16  U.S.C 
1606.  2101-2111;  16  U.S.C.  2201-2205;  48 
U.S.C.  1469d(c). 

Section  701.2  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

9  701.2    Definitions. 


(e)  State  means  any  one  of  the  United 
States.  Puerto  Rico,  the  Virgin  Islands, 
and; 

(1)  In  the  case  of  the  Agricultural 
Conservation  Program  and  the 
Emergency  Conservation  Program, 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and 
American  Samoa;  and 

(2)  In  the  case  of  the  Forestry 
Incentives  Program,  Guam.  American 
Samoa,  the  Conjmonwealth  of  the 
Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands  and  the 
Territories  and  possessions  of  the 
United  States. 


Signed  at  Washington.  DC  on  February  12. 
1991. 

Keith  D.  BJerke, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 

[FR  Doc.  91-18630  Filed  8-*-91;  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  985 

[FV-91-264] 

Spearmint  Oil  Producing  In  the  Far 
West;  Amendment  of  Rules  and 
Regulations  Regarding  ttie  Issuance  of 
Additional  Base  to  New  Producers 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Reopening  and  extending  the 
comment  period. 

summary:  Notice  is  hereby  given  that 
the  time  period  for  filing  comments  is 
reopened  and  extended  on  the  proposed 
rule  published  in  the  May  31. 1991.  issue 
of  the  Federal  Register  (56  FR  24742) 
under  the  marketing  order  for  spearmint 
oil  produced  in  the  Far  West.  The 
comment  period  is  reopened  and 
extended  until  August  10, 1991. 

DATES:  Comments  must  be  received  by 
August  10, 1991. 


Federal  Regist 

ADDRESSES:  Interested  persons 
invited  to  submit  written  comm( 
triplicate  to  the  Docket  Clerk,  F( 
AMS.  USDA  P.O.  Box  96456.  ro 
2525-S.  Washington,  DC  20090 
All  comments  should  reference 
docket  number  and  the  date  am 
number  of  this  issue  of  the  Fede 
Register  and  will  be  made  avail 
public  inspection  in  the  Office  c 
Docket  Clerk  during  regular  bus 
hours. 

FOR  FURTHER  INFORMATION  CON 
Christian  Nissen,  Marketing  Spi 
Marketing  Order  Administratio; 
F&V.  AMS.  USDA,  PO.  Box  964 
2525-S,  Washington.  DC  20090- 
lelephone  (202)  447-5127. 

SUPPLEMENTARY  INFORMATION: 

action  is  issued  under  Marketin 
No.  985  (7  CFR  part  985)  regulat 
handling  of  spearmint  oil  produ 
the  Far  East.  The  marketing  ord 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  19 
amended  (7  U.S.C.  601-674).  hei 
referred  to  as  the  Act. 

The  proposed  rule  was  issuec 
28, 1991.  and  published  in  the  U 
1991.  issue  of  the  Federal  RegisI 
24742).  It  proposed  that  §  985.15 
administrative  rules  and  regula 
the  spearmint  oil  marketing  ord 
amended  by  dividing  the  produi 
area  into  four  regions  for  the  pu 
distributing  additional  allotmen 
new  producers.  The  production 
which  includes  the  States  of 
Washington.  Idaho,  and  Oregon 
portions  of  the  States  of  Califor 
Nevada,  Montana,  and  Utah,  w 
divided  as  follows:  Region  1  wo 
consist  of  those  portions  of  Moi 
and  Utah  included  in  the  produi 
area;  Region  2  would  consist  of 
and  those  portions  of  Nevada  a 
California  included  in  the  prodi 
area;  Region  3  would  consist  of 
and  Region  4  would  consist  of 
Washington. 

The  proposed  amendment  wc 
make  an  equal  portion  of  the  ad 
allotment  base  available  to  eac 
four  regions  for  each  class  of  sp 
oil  during  a  marketing  year.  It  vi 
provide  a  greater  opportunity  tc 
producers  in  some  regions  of  thi 
production  area,  such  as  portioi 
Montana.  Utah,  Nevada,  Centra 
Oregon,  and  California,  to  recei 
allotment  bate  and  undertake  tl 
production  of  spearmint  oil. 

The  U.S.  Department  of  Agric 
has  received  a  request  to  reopei 
extend  the  deadline  to  provide  i 
time  for  interested  persons  to  ai 
the  proposed  rule  and  prepare 
comments.  Reopening  and  extei 
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7  CFR  Part  701 

tice,  Forest  and  forest 
ograms — natural 
reas,  Soil 
er  resources.  Wildlife. 

set  forth  in  the 

art  701  is  proposed  to 

lows: 


PART  701— CONSERVATION  AND 
ENVIRONMENTAL  PROGRAMS 

1.  The  authority  citation  for  part  701  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  SgOd.  590g-590o. 
590p(a).  590q:  16  U.S.C.  1501-1510;  16  U.S.C 
1606.  2101-2111;  16  U.S.C  2201-2205;  48 
U.S.C.  1469d(c). 

Section  701.2  is  amended  by  revising 
paragraph  (e)  to  read  as  follows: 

9  701.2    Deflnttlons. 

***** 

(e)  State  means  any  one  of  the  United 
States,  Puerto  Rico,  the  Virgin  Islands, 
and: 

(1]  In  the  case  of  the  Agricultural 
Conservation  Program  and  the 
Emergency  Conservation  Program, 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and 
American  Samoa;  and 

(2)  In  the  case  of  the  Forestry 
Incentives  Program.  Guam.  American 
Samoa,  the  Conjmonwealth  of  the 
Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands  and  the 
Territories  and  possessions  of  the 
United  States. 


Signed  at  Washington.  DC  on  February  12. 
1991. 

Keith  D.  Bjerke, 

Administrator.  Agricultural  Stabilization  and 
Conservation  Service. 

[FR  Doc.  91-18630  Filed  8-6-91;  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  985 

[FV-91-2641 

Spearmint  Oil  Producing  In  the  Far 
West;  Amendment  of  Rules  and 
Regulations  Regarding  ttie  Issuance  of 
Additional  Base  to  New  Producers 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Reopening  and  extending  the 
comment  period. 

summary:  Notice  is  hereby  given  that 
the  time  period  for  filing  comments  is 
reopened  and  extended  on  the  proposed 
rule  published  in  the  May  31, 1991.  issue 
of  the  Federal  Register  (56  FR  24742) 
under  the  marketing  order  for  spearmint 
oil  produced  in  the  Far  West.  The 
comment  period  is  reopened  and 
extended  until  August  10. 1991. 

DATES:  Comments  must  be  received  by 
August  10, 1991. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  in 
triplicate  to  the  Docket  Clerk,  F&V. 
AMS.  USDA  P.O.  Box  96456.  room 
2525-S.  Washington.  DC  20090-6456. 
All  comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christian  Nissen,  Marketing  Specialist, 
Marketing  Order  Administration  Branch. 
F&V,  AMS.  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  447-5127. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  issued  under  Marketing  Order 
No.  985  (7  CFR  part  985)  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  East.  The  marketing  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  proposed  rule  >vas  issued  on  May 
28, 1991,  and  published  in  the  May  31, 
1991,  issue  of  the  Federal  Register  (56  FR 
24742).  It  proposed  that  §  985.153  of  the 
administrative  rules  and  regulations  of 
the  spearmint  oil  marketing  order  be 
amended  by  dividing  the  production 
area  into  four  regions  for  the  purpose  of 
distributing  additional  allotment  base  to 
new  producers.  The  production  area, 
which  includes  the  States  of 
Washington.  Idaho,  and  Oregon  and 
portions  of  the  States  of  California, 
Nevada,  Montana,  and  Utah,  would  be 
divided  as  follows:  Region  1  would 
consist  of  those  portions  of  Montana 
and  Utah  included  in  the  production 
area;  Region  2  would  consist  of  Oregon 
and  those  portions  of  Nevada  and 
California  included  in  the  production 
area:  Region  3  would  consist  of  Idaho; 
and  Region  4  would  consist  of 
Washington. 

The  proposed  amendment  would 
make  an  equal  portion  of  the  additional 
allotment  base  available  to  each  of  the 
four  regions  for  each  class  of  spearmint 
oil  during  a  marketing  year.  It  would 
provide  a  greater  opportunity  to  new 
producers  in  some  regions  of  the 
production  area,  such  as  portions  of 
Montana,  Utah,  Nevada.  Central 
Oregon,  and  California,  to  receive 
allotment  base  and  undertake  the 
production  of  spearmint  oil. 

The  U.S.  Department  of  Agriculture 
has  received  a  request  to  reopen  and 
extend  the  deadline  to  provide  more 
time  for  interested  persons  to  analyze 
the  proposed  rule  and  prepare 
comments.  Reopening  and  extending  the 


comment  period  will  provide  such 
interested  persons  more  time  to  review 
the  proposed  rule  and  submit  written 
views  and  information  pertinent  to  the 
proposed  change.  Accordingly,  the 
comment  period  is  reopened  and 
extended  to  August  10, 1991. 

List  of  SubjecU  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements,  and  Spearmint  oil. 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-874. 

Dated:  August  2. 1991. 
Robert  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 
(FR  Doc.  91-18739  Filed  8-6-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 

(Notice  No.  721] 

RIN  1512-AA07 

Atlas  Peak  Vlticultural  Area 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  proposes  to 
establish  a  vlticultural  area  located  in 
Napa  County,  California,  to  be  known 
by  the  appellation  "Atlas  Peak."  The 
proposal  is  the  result  of  a  petition  filed 
by  Mr.  Richard  Mendelson  on  behalf  of 
Atlas  Peak  Vineyards.  The  proposed 
area  is  located  entirely  within  the 
approved  "Napa  Valley"  vlticultural 
area,  which  is  in  turn  located  within  the 
approved  "North  Coast"  area.  ATF 
believes  that  the  establishment  of 
vlticultural  areas  and  the  subsequent 
use  of  vlticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  will  help  consumers 
better  identify  the  wines  they  purchase. 
The  establishment  of  vlticultural  areas 
also  allows  wineries  to  specify  further 
the  origin  of  wines  they  offer  for  sale  to 
the  public. 

DATES:  Written  comments  must  be 
received  by  September  23, 1991. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington.  DC  20091-0221. 
Ref:  Notice  No.  721. 


Copies  of  the  petition,  the  proposed 
regulations,  the  appropriate  maps,  and  - 
written  comments  will  be  available  for 
public  inspection  during  normal 
business  hours  at:  ATF  Public  Reading 
Room,  room  6480,  650  Massachusetts 
Avenue.  NW..  Washington,  DC  20228. 

FOR  FUfTTHER  INFORMATION  CONTACT 

Marjorie  Dundas.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW..  Washington,  DC  20226  (202)  566- 
7626. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  23. 1978.  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672. 
54624)  revising  regulations  in  27  CFR. 
part  4.  These  regiilations  allow  the 
establishment  of  definite  American 
vlticultural  areas.  The  regulations  also 
allow  the  name  of  an  approved 
vlticultural  area  to  be  used  as  an 
appellation  of  origin  in  the  labeling  and 
advertising  of  wine.  On  October  2, 1979, 
ATF  published  Treasury  Decision  ATF- 
60  (44  FR  56692)  which  added  a  new  part 
9  to  27  CFR,  providing  for  the  listing  of 
approved  American  vlticultural  areas. 

Section  4.25a(e)(l).  Utie  27  CFR 
defines  an  American  vlticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Section  4.25a(e)(2),  title  27  CFR  outlines 
the  procedure  for  proposing  an 
American  vlticultural  area.  Any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  a 
vlticultural  area.  The  petition  should 
include: 

(a)  Evidence  that  the  name  of  the 
proposed  vlticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  vlticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  vlticultural 
features  of  the  proposed  area  from 
surrounding  areas: 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  or  copies  of  the  appropriate 
U.S.G.&  map(s)  with  the  proposed 
boundaries  prominently  mark  ed. 
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Petition 

ATF  received  a  petition  proposing  a 
viticultural  area  in  Napa  County, 
California,  to  be  known  as  Atlas  Peak. 
The  proposal  was  submitted  by  Mr. 
Richard  Mendelson,  on  behalf  of  Atlas 
Peak  Vineyards,  the  first  established 
winery  in  the  proposed  viticultural  area. 
The  proposed  viticultural  area  is  located 
six  to  ten  miles  north-northeast  of  Napa, 
California  on  the  western  slope  of  the 
Vaca  Range  (which  separates  Napa 
Valley  and  Sacramento  Valley).  As 
proposed,  the  "Atlas  Peak"  viticultural 
area  includes  the  mountain  of  that  name 
as  well  as  the  Foss  Valley  and  portions 
of  the  Rector  and  Milliken  Canyons.  The 
proposed  viticultural  area  has  a  land 
area  of  approximately  11,400  acres,  with 
approximately  565  acres  planted  to 
vineyards.  In  addition  to  Atlas  Peak 
Vineyards,  one  more  winery  is  under 
construction.  There  are  14  commercial 
vineyards  in  the  proposed  area. 

If  the  name  Atlas  Peak  is  adopted, 
then  the  use  of  Atlas  Peak  as  a  brand 
name  is  governed  by  27  CFR  4.39(i), 
which  means  that  (unless  it  is  used  in  an 
existing  certificate  of  label  approval 
issued  prior  to  July  7, 1986)  the  brand 
name  may  not  be  used  unless  the  wine 
meets  the  appellation  of  origin 
requirements  for  the  viticultural  area 
(not  less  than  85%  of  the  wine  is  derived 
from  grapes  grown  within  the 
boundaries  of  the  viticultural  area  and 
the  wine  has  been  fully  finished  in  the 
State  in  which  the  viticultural  area  is 
located). 

Evidence  of  Name 

Atlas  Peak  is  the  most  prominent 
feature  of  the  proposed  area  at  an 
elevation  of  2663  feet.  The  petition 
states  that  the  original  derivation  of  the 
name  "Atlas  Peak"  for  the  mountain  and 
the  surrounding  Foss  Valley  remains 
unclear  but  that  the  name  has  been 
applied  since  at  least  1875. 

As  evidence  of  the  name,  the 
petitioner  provided  copies  of  newspaper 
articles  from  the  1870s  discussing  the 
merits  of  Atlas  Peak  as  a  resort  area. 
The  first,  from  the  July  10, 1875,  Napa 
County  Recorder,  describes  Atlas  Peak 
as  the  "divide  between  Foss  and  Capelle 
Valleys"  and  lists  the  fine  scenery,  the 
pure  water,  the  moderate  temperature 
and  the  dry  air  as  its  advantages  over 
nearby  areas  for  camping.  The  second 
article,  in  the  November  18, 1876,  Napa 
County  Recorder,  described  the  health 
benefits  of  a  visit  to  Atlas  Peak.  The 
petitioner  also  provided  a  copy  of  the 
Report  of  the  Committee  on  the 
Establishment  of  a  State  Hospital  for 
Consumptives  to  the  California  State 
Legislature  in  1880.  Atlas  Peak  was 


considered  as  a  site  for  such  a  hospital 
on  the  basis  of  its  "equability  of 
temperature,  freedom  from  fogs,  or  from 
harsh  winds,  the  dryness  of  the 
atmosphere,"  and  "abundant  supply  of 
pure  water."  The  petitioner  also  states 
that  "Atlas  Peak"  is  the  recognized 
name  for  the  Foss  Valley  since  the  name 
is  used  for  the  valley's  main  road  and 
only  school. 

Viticultural  History 

According  to  the  petition,  the  first 
vineyard,  of  1000  vines,  was  planted  in 
1870  by  James  Reed  Harris.  By  1881, 
Harris'  vineyard  had  grown  to  5  acres, 
and  by  1893.  to  47  acres.  The  petitioner 
provided  an  1895  assessor's  map  marked 
with  the  locations  of  six  vineyards 
shown  by  the  assessor's  records  to  be 
located  within  the  proposed  area. 
According  to  the  petitioner,  the 
vineyards  in  the  Atlas  Peak  area 
survived  the  Phylloxera  epidemic  of  the 
1890s.  but  were  abandoned  after  the 
enactment  of  Prohibition  in  1920,  and  no 
new  vines  were  planted  until  1940.  In 
that  year,  the  first  new  vineyard  was 
planted  on  Mead  Ranch,  in  the 
southwest  portion  of  the  proposed  area. 
Between  the  publication  in  1951  and 
photorevision  in  1968  of  the  two  U.S.G.S. 
maps  which  contain  the  proposed  area, 
six  new  vineyards  were  added. 
Beginning  in  1981,  "several  new 
vineyard  plantings  have  been  developed 
in  the  proposed  viticultural  area,  often 
utilizing  sites  previously  planted  to 
vines  in  the  19th  century." 

The  petitioner  states  that  Zinfandel  is 
presently  the  grape  variety  most 
recognized  for  its  regional  character,  but 
he  anticipates  that  as  "young  vineyards 
in  the  region  reach  maturity,  other 
grapes  varieties — including  Cabernet 
Sauvignon  and  Chardonnay — may  well 
receive  individual  recognition  for  their 
special  character."  The  petitioner 
submitted  samples  of  Zinfandel  labels 
utilized  by  one  California  winery  which 
identifies  the  grapes  in  the  wine  as 
being  from  the  Atlas  Peak  area,  as  well 
as  copies  of  the  lists  of  offerings  at  the 
annual  Napa  Valley  Wine  Auctions  of 
1981, 1982  and  1988,  which  show  the 
source  of  grapes'  used  in  some  of  the 
Rutherford  Hill  wines  as  "Vines  at  the 
Giles  Mead  Ranch  atop  Atlas  Peak." 

Proposed  Boundary 

As  indicated  above,  the  petitioner 
requests  designation  of  the  mountain 
known  as  Atlas  Peak  and  the 
surrounding  Foss  Valley  as  the  Atlas 
Peak  viticultural  area.  As  evidence  for 
the  proposed  boundary,  the  petitioner 
points  out  that  the  name  "Atlas  Peak"  is 
used  to  designate  the  region's  oldest 
access  road  with  a  route  that  traverses 


Milliken  Canyon  and  Foss  Valley  as 
well  as  Atlas  Peak.  The  boundaries  of 
the  proposed  area  consist  mainly  of 
ridge  lines  which  separate  Atlas  Peak 
and  the  Foss  Valley  from  the 
surrounding  valleys  and  canyons,  such 
as  Soda  Canyon  to  the  west;  Wooden 
Valley  and  Capell  Valley  to  the  east; 
and  Sage  Canyon  and  Pritchard  Hill  to 
the  north.  The  petitioner  describes  these 
canyons  and  valleys  as  different  in 
history,  climate  and  geology.  The 
boundaries  of  the  proposed  "Atlas 
Peak"  viticultural  area  may  be  found  on 
two  United  States  Geological  Survey 
maps  of  the  7.5  minute  series.  The 
boundary  is  described  in  proposed 
§  9.140. 

Distinguishing  Features 

The  petitioner  provided  the  following 
evidence  relating  to  features  which 
distinguish  the  proposed  viticultural 
area  from  the  surrounding  areas: 

Topography 

The  proposed  area's  highest  elevation 
is  2663  feet  above  sea  level  at  the 
summit  of  Atlas  Peak.  The  lowest  points 
are  760  feet  above  sea  level  at  the 
bottom  of  Rector  Canyon,  in  the 
northwest  comer  of  the  proposed  area, 
and  924  feet  above  sea  level  at  the 
bottom  of  Milliken  Canyon,  in  the 
southeastern  portion  of  the  area.  Most  of 
the  proposed  area,  even  the  Foss  Valley, 
which  is  described  by  the  petitioner  as 
an  "elevated  hanging  valley,"  is  more 
than  1400  feet  above  sea  level. 
According  to  the  petitioner,  the 
topography,  "an  elevated  valley 
surrounded  by  volcanic  mountains  of 
relatively  shallow  relief."  is  unusual  for 
the  area. 

Soils 

According  to  a  report  prepared  by 
Eugene  L  Begg,  Soils  Consultant,  and 
submitted  by  the  petitioner,  the  soils  of 
the  proposed  Atlas  Peak  area  are 
predominantly  volcanic  in  origin.  The 
soil  series  reported  within  the  area  by 
the  "Soil  Survey  of  Napa  County, 
California"  (updated  1978),  are  Aiken, 
Boomer.  Felta.  Guenoc.  and  Hambright 
soils  from  andesite  and  basalt;  the 
Forward  soils  from  rhyolite;  the  Bale. 
Perkins,  and  Maxwell  soils  from  valley 
fill  alluvium;  and  the  Henneke  and 
Montara  soils  from  serpentine. 
According  to  Mr.  Begg's  report,  only  the 
Henneke  and  Montara  soils,  which 
represent  a  small  percentage  of  the  soils 
within  the  proposed  area,  are  from  a 
non-volcanic  source.  By  way  of  contrast, 
the  soils  in  surrounding  areas  such  as 
Soda  Canyon,  Capell  Valley.  Wooden 
Valley  and  Stags  Leap  are  diverse  since 
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they  are  derived  from  both  vole 
sedimentary  rock  sources. 


The  petitioner  included  a  sepj 
report  on  the  climate  of  the  prop 
area  prepared  by  Michael  Pechr 
consulting  meteorologist,  which 
describes  the  proposed  area  as  ' 
distinctive,  and  perhaps  unique 
Northern  California."  In  suppori 
claim,  the  report  describes  the  e 
the  location  and  topography  of  t 
proposed  area  on  the  growing 
conditions.  Although  the  area  is 
miles  from  the  Pacific  ocean  an( 
to  the  afternoon  and  evening  co 
which  are  characteristic  of  mari 
influence,  the  area  is  free  from  t 
which  are  drawn  up  into  the  res 
Napa  Valley.  Mr.  Pechner  attrib 
lack  of  fog  to  the  fact  that  the  pi 
area  is  east  of  Napa,  has  a  high 
eljevation,  and  is  connected  to  N 
Valley  by  narrow  canyons.  The 
also  indicates  that  cooling  in  tht 
proposed  area  is  influenced  by  I 
that  the  area  is  characterized  bj 
volcanic  soils  and  large  areas  ol 
volcanic  rock. 

This  contributes  to  radiant  co 
resulting  in  late  afternoon  tempi 
which  can  drop  as  much  as  30  d 
two  hours,  and  in  daily  minimui 
temperatures  which  are  usually 
than  those  in  nearby  Stags  Leap 
Yountville.  or  Napa.  Finally,  Mr 
Pechner's  report  indicates  that  t 
annual  rainfall  in  the  Atlas  Peal 
greater  than  in  surrounding  arej 
to  the  terrain  forcing  the  moist  t 
masses  of  winter  storms  upwan 
move  inland  along  a  southeaste 
from  the  coast,  causing  condens 
The  report  contrasts  average  ra 
within  the  Atlas  Peak  area  of  37 
per  year  with  averages  of  25  to  : 
of  rain  per  year  in  other  parts  ol 
Valley.  According  to  the  petitioi 
Howell  Mountain,  "well  to  the  r 
has  higher  rainfall  totals." 

Executive  Order  12291 

It  has  been  determined  that  tl 
document  is  not  a  major  regulat 
defined  in  E.0. 12291  because  it 
have  an  annual  effect  on  the  ec< 
$100  million  or  more;  it  will  not 
a  major  increase  in  costs  or  pric 
consumers,  individual  Industrie 
Federal,  State,  or  local  govemm 
agencies  or  geographic  regions; 
will  not  have  significant  advers 
on  competition,  employment, 
investment,  productivity,  innovi 
on  the  ability  of  the  United  Stat 
enterprises  to  compete  with  fon 
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Milliken  Canyon  and  Foss  Valley  as 
well  as  Atlas  Peak.  The  boundaries  of 
the  proposed  area  consist  mainly  of 
ridge  lines  which  separate  Atlas  Peak 
and  the  Foss  Valley  from  the 
surrounding  valleys  and  canyons,  such 
as  Soda  Canyon  to  the  west;  Wooden 
Valley  and  Capell  Valley  to  the  east; 
and  Sage  Canyon  and  Pritchard  Hill  to 
the  north.  The  petitioner  describes  these 
canyons  and  valleys  as  different  in 
history,  climate  and  geology.  The 
boundaries  of  the  proposed  "Atlas 
Peak"  viticultural  area  may  be  found  on 
two  United  States  Geological  Survey 
maps  of  the  7.5  minute  series.  The 
boundary  is  described  in  proposed 
§  9.140. 

Distinguishing  Features 

The  petitioner  provided  the  following 
evidence  relating  to  features  which 
distinguish  the  proposed  viticultural 
area  from  the  surrounding  areas: 

Topography 

The  proposed  area's  highest  elevation 
is  2663  feet  above  sea  level  at  the 
summit  of  Atlas  Peak.  The  lowest  points 
are  760  feet  above  sea  level  at  the 
bottom  of  Rector  Canyon,  in  the 
northwest  comer  of  the  proposed  area, 
and  924  feet  above  sea  level  at  the 
bottom  of  Milliken  Canyon,  in  the 
southeastern  portion  of  the  area.  Most  of 
the  proposed  area,  even  the  Foss  Valley, 
which  is  described  by  the  petitioner  as 
an  "elevated  hanging  valley,"  is  more 
than  1400  feet  above  sea  level. 
According  to  the  petitioner,  the 
topography,  "an  elevated  valley 
surrounded  by  volcanic  mountains  of 
relatively  shallow  relief,"  is  unusual  for 
the  area. 

Soils 

According  to  a  report  prepared  by 
Eugene  L  Begg,  Soils  Consultant,  and 
submitted  by  the  petitioner,  the  soils  of 
the  proposed  Atlas  Peak  area  are 
predominantly  volcanic  in  origin.  The 
soil  series  reported  within  the  area  by 
the  "Soil  Survey  of  Napa  County, 
California"  (updated  1978],  are  Aiken, 
Boomer,  Felta,  Guenoc,  and  Hambright 
soils  from  andesite  and  basalt;  the 
Forward  soils  from  rhyohte;  the  Bale, 
Perkins,  and  Maxwell  soils  from  valley 
fill  alluvium;  and  the  Henneke  and 
Montara  soils  from  serpentine. 
According  to  Mr.  Begg's  report,  only  the 
Henneke  and  Montara  soils,  which 
represent  a  small  percentage  of  the  soils 
within  the  proposed  area,  are  from  a 
non-volcanic  source.  By  way  of  contrast, 
the  soils  in  surrounding  areas  such  as 
Soda  Canyon,  Capell  Valley,  Wooden 
Valley  and  Stags  Leap  are  diverse  since 


they  are  derived  from  both  volcanic  and 
sedimentary  rock  sources. 


Climate 


I 


The  petitioner  included  a  separate 
report  on  the  climate  of  the  proposed 
area  prepared  by  Michael  Pechner,  a 
consulting  meteorologist,  which 
describes  the  proposed  area  as  "very 
distinctive,  and  perhaps  unique  in 
Northern  California."  In  support  of  this 
claim,  the  report  describes  the  effect  of 
the  location  and  topography  of  the 
proposed  area  on  the  growing 
conditions.  Although  the  area  is  only  40 
miles  from  the  Pacific  ocean  and  subject 
to  the  afternoon  and  evening  cooling 
which  are  characteristic  of  maritime 
influence,  the  area  is  free  from  the  fogs 
which  are  drawn  up  into  the  rest  of  the 
Napa  Valley.  Mr.  Pechner  attributes  the 
lack  of  fog  to  the  fact  that  the  proposed 
area  is  east  of  Napa,  has  a  high 
elevation,  and  is  connected  to  Napa 
Valley  by  narrow  canyons.  The  report 
also  indicates  that  cooling  in  the 
proposed  area  is  influenced  by  the  fact 
that  the  area  is  characterized  by  shallow 
volcanic  soils  and  large  areas  of 
volcanic  rock. 

This  contributes  to  radiant  cooling, 
resulting  in  late  afternoon  temperatures 
which  can  drop  as  much  as  30  degrees  in 
two  hours,  and  in  daily  minimum 
temperatures  which  are  usually  lower 
than  those  in  nearby  Stags  Leap, 
Yountville,  or  Napa.  Finally,  Mr. 
Pechner's  report  indicates  that  the 
annual  rainfall  in  the  Atlas  Peak  area  is 
greater  than  in  surrounding  areas,  "due 
to  the  terrain  forcing  the  moist  air 
masses  of  winter  storms  upward  as  they 
move  inland  along  a  southeasterly  path 
from  the  coast,  causing  condensation." 
The  report  contrasts  average  rainfall 
within  the  Atlas  Peak  area  of  37.5  inches 
per  year  with  averages  of  25  to  35  inches 
of  rain  per  year  in  other  parts  of  Napa 
Valley.  According  to  the  petition,  only 
Howell  Mountain,  "well  to  the  north, 
has  higher  rainfall  totals." 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defmed  in  E.0. 12291  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  result  in 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required  because  the  proposal,  if 
promulgated  as  a  final  rule,  is  not 
expected  (1]  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities,  or 
(2)  to  impose,  or  otherwise  cause,  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice  because 
no  requirement  to  collect  information  is 
proposed. 

Public  Participation 

ATF  requests  comments  from  all 
interested  persons  concerning  this 
proposed  viticultural  area.  Comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 
ATF  will  not  recognize  any  material  in 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public. 

Any  material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comments.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure.  Any  interested  person 
who  desires  an  opportunity  to  comment 
orally  at  a  public  hearing  on  the 
proposed  regulations  should  submit  his 
or  her  request,  in  writing,  to  the  Director 
within  the  45-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Drafting  Information 

The  principal  author  of  this  document 
is  Marjorie  Dundas,  Wine  and  Beer 
Branch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms. 


List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas.  Wine. 

Issuance 

Title  27,  Code  of  Federal  Regulations, 
part  9.  American  Viticultural  Areas  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows:  ' 

Authority:  27  U.S.C  205. 

Par.  2.  The  table  of  sections  in  subpart 
C  is  amended  to  add  the  title  of  {  9.140 
to  read  as  follows: 

Subpart  C— Approved  American  Viticultural 
Areas 

Sec 


9.140    Atlas  Peak. 

Par.  3.  Subpart  C  is  amended  by 
adding  9.140  to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Areas 

S  9.140    Atlas  Peak. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Atlas 
Peak." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  "Atlas  Peak"  viticultiu-al  area  are  2 
U.S.G.S.  (7.5  minute  series)  maps.  They 
are  titled: 

(1)  Yountville,  Calif.,  1951 
(photorevised  1968); 

(2)  Capell  Valley,  Calif.,  1951 
(photorevised  1968). 

(c)  Boundary.  The  Atlas  Peak 
viticultural  area  is  located  in  portions  of 
Napa  County,  in  the  State  of  California. 
The  boundary  is  as  follows: 

(1)  The  beginning  point  is  Haystack 
(peak)  in  section  21.  T.  7  N.,  R.  4  W.  on 
the  Yountville,  California,  U.S.G.S.  map; 

(2)  From  the  beginning  point,  the 
boundary  follows  a  straight  line  in  a 
southeasterly  direction,  until  it  reaches 
the  highest  point  of  the  unnamed  peak 
(1443  feet  elevation)  on  the  boundary  of 
sections  21  and  28  of  T.  7  N..  R.  4  W.  on 
the  Yountville  map; 

(3)  The  boundary  then  proceeds 
southeast  in  a  straight  line  to  an 
unnamed  pass  with  an  elevation  of  1485 
feet,  located  on  Soda  Canyon  Road: 

(4)  The  boundary  then  turns  east  and 
proceeds  in  a  straight  line 
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apprcximatcly  0.5  miles  until  it  reaches 
an  unnamed  peak  with  an  elevation  of 
2135  feet; 

(5)  The  boundary  then  turns  southeast 
and  proceeds  in  a  straight  hne 
approximately  0.4  miles  to  an  unnamed 
pass,  elevation  1778  feet; 

(6)  The  boundary  continues  in  a 
generally  southeasterly  direction, 
following  a  series  of  straight  lines 
connecting  the  highest  points  of 
unnamed  peaks  with  elevations  of  2102, 
1342. 1871  and  1040  feet,  ending  in 
section  2.  T.  6  N.,  R.  4  W.  on  the 
Yountville  map; 

(7)  The  boundary  then  proceeds 
southeast  in  a  straight  line 
approximately  1.8  miles,  onto  the  Capell 
Valley.  Calif..  U.S.G.S.  map,  continuing 
until  it  reaches  the  highest  point  of  an 
unnamed  peak,  elevation  1268  feet  in 
section  12.  T.  6  N..  R.  4  W.; 

(8)  The  boundary  proceeds  east- 
southeast  in  a  straight  line 
approximately  1.1  miles  until  it  reaches 
the  point  where  an  unnamed  tributary 
stream  enters  the  Milliken  Creek,  just 
south  of  the  Milliken  Reservoir  in  T.  6 
N..  R.  3  W.  on  the  Capell  Valley  map; 

(9)  The  boundary  follows  the 
unnamed  stream  east-northeast  to  its 
source  and  then  continues  east  in  a 
straight  line  approximately  0.5  miles, 
through  the  highest  point  of  an  unnamed 
peak,  elevation  1846  feet,  and  to  the  1600 
foot  contour  line; 

(10)  The  boundary  follows  the  1600 
foot  contour  line  generally  north  and 
west  for  approximately  10  miles,  crosses 
on  to  the  Yountville,  Calif..  U.S.G.S.  map 
to  the  point  where  it  intersects  the 
section  boundary  line  between  sections 
12andl3ofT.  7N.  R.4W.; 

(11)  The  boundary  then  follows  the 
section  boundary  line  west 
approximately  0.8  miles  until  it  reaches 
an  unnamed  pass,  elevation  2055  feet; 

(12)  The  boundary  proceeds  west- 
northwest  in  a  straight  line  to  the 
highest  point  of  an  unnamed  peak, 
elevation  2114  feet  then  to  the  highest 
point  of  an  unnamed  peak,  elevation 
2023  feet; 

(13)  From  that  peak,  the  boundary 
goes  southwest  in  a  straight  line 
approximately  2.2  miles  to  Haystack,  the 
beginning  point  on  the  Yountville.  Calif., 
U.S.G.S.  map. 

Approved:  July  30, 1991. 
Stephen  E.  Higgins. 

Director. 

[FR  Doc.  91-18647  Filed  &-6-91;  8:45  am] 
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DEPARTMErrr  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

(CGD  91-016] 

RIN2115-AD77 

Drawbridge  Operation  Regulations, 
Watert)ome  Emergency 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  regulations  which  govern  the 
nation's  drawbridges  by  requiring  that 
emergency  vessels  and  vessels  in  an 
emergency  situation,  that  have  given  the 
proper  emergency  signal,  be  passed 
through  an  attended  draw  at  any  time. 
This  proposal  is  being  made  because 
there  is  provision  for  the  passage  of 
emergency  land  vehicles,  but  nothing 
similar  has  been  done  to  make 
allowance  for  the  passage  of  emergency 
vessels  or  vessels  in  an  emergency 
situation.  This  action  should  not 
seriously  interfere  with  the  needs  of 
vehicular  traffic,  yet  still  provides  for 
the  reasonable  needs  of  navigation  in  an 
emergency. 

DATES:  Comments  must  be  received  on 
or  before  September  23. 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary.  Marine 
Safety  Council  (G-LRA-2/3406)  (CGD 
91-016)  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street,  SW.,  Washington, 
DC  20593-0001,  or  may  be  delivered  to 
Room  3406  at  the  above  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains 
the  public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406,  U.S. 
Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Larry  R.  Tyssens,  Alterations, 
Regulations  and  Systems  Branch  (G- 
NBR-1),  at  (202)  267-0376. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGD  91-016)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 


acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  WTiting  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Larry  R. 
Tyssens,  Project  Manager,  and 
Lieutenant  Ralph  L  Hetzel,  Project 
Counsel,  Office  of  Chief  Counsel. 

Background  and  Purpose 

An  issue  has  been  raised  regarding 
the  need  for  a  regulation  requiring 
emergency  vessels  and  vessels  in 
distress — where  a  delay  would  endanger 
life  or  property — to  be  passed  through 
drawbridges  during  scheduled  closure 
periods.  Presently,  drawtenders  are 
required  to  close  the  draw  when 
emergency  vehicles  wish  to  cross. 
However,  there  is  no  general 
requirement  to  open  drawbridges  during 
schedules  closure  periods  for  vessels 
that  should  be  passed  without  delay. 

Discussion  of  Proposed  Amendment 

The  proposed  amendment  will  allow 
immediate  passage  for  emergency 
vessels  or  vessels  in  distress, 
commercial  vessels  engaged  in  rescue  or 
emergency  salvage  operations,  and 
vessels  seeking  shelter  from  severe 
weather  equivalent  to  Force  7  or  greater 
on  the  Beaufort  Wind  Scale. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  There  will  be  no  cost  to 
the  general  public  other  than  that 
associated  with  the  inconvenience  to 
vehicular  traffic  occasioned  by  an 
opening  of  the  draw  for  an  emergency. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 


Federal  Registe 

must  consider  whether  this  propi 
have  a  significant  economic  imps 
substantial  number  of  small  entil 
"Small  entities"  include  indepem 
owned  and  operated  small  busin 
that  are  not  dominant  in  their  fie 
that  otherwise  qualify  as  "small 
business  concerns"  under  sectioi 
the  Small  Business  Act  (15  U.S.C 
Because  this  proposal  imposes 
special  expense  on  small  businei 
because  the  rule  is  expected  to  b 
infrequently  used,  the  Coast  Gua 
expects  the  economic  impact  of  I 
proposal  to  be  minimal.  No  new 
equipment  will  be  required.  The 
vehicular  traffic  will  result  in  a  n 
loss  of  time.  The  Coast  Guard  ce 
under  5  U.S.C.  605(b)  that  this  pr 
if  adopted,  will  not  have  a  signifi 
economic  impact  on  a  substantia 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  colli 
of  information  requirements  und 
Paperwork  Reduction  Act  (44  U.I 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzec 
proposal  in  accordance  with  the 
principles  and  criteria  contained 
Executive  Order  12612  and  has 
determined  that  this  proposal  do 
have  sufficient  federalism  impiic 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment  1 1 

The  Coast  Guard  considered  tl 
environmental  impact  of  this  pro 
and  concluded  that  under  sectioi 
of  Commandant  Instruction  M1& 
this  proposal  is  categorically  exc 
from  further  environmental 
documentation,  because  it  is  a  B 
Administration  Program  action 
involving  the  promulgation  of  op 
requirements  or  procedures  for 
drawbridges.  A  Categorical  Excl 
Determination  is  available  in  the 
for  inspection  or  copying  where 
indicated  under  "addresses." 

List  of  Subjects  in  33  CFR  Part  1! 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  prop( 
amend  33  CFR  part  117  as  follow 

Part  117— DRAWBRIDGE  OPER 
REGULATIONS 

1,  The  authority  citation  for  pa 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1. 
CFR  1.05-l(g), 
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acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  WTiting  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Larry  R. 
Tyssens,  Project  Manager,  and 
Lieutenant  Ralph  L  Hetzel,  Project 
Counsel.  Office  of  Chief  Counsel. 

Background  and  Purpose 

An  issue  has  been  raised  regarding 
the  need  for  a  regulation  requiring 
emergency  vessels  and  vessels  in 
distress — where  a  delay  would  endanger 
life  or  property — to  be  passed  through 
drawbridges  during  scheduled  closure 
periods.  Presently,  drawtenders  are 
required  to  close  the  draw  when 
emergency  vehicles  wish  to  cross. 
However,  there  is  no  general 
requirement  to  open  drawbridges  during 
schedules  closure  periods  for  vessels 
that  should  be  passed  without  delay. 

Discussion  of  Proposed  Amendment 

The  proposed  amendment  will  allow 
immediate  passage  for  emergency 
vessels  or  vessels  in  distress, 
commercial  vessels  engaged  in  rescue  or 
emergency  salvage  operations,  and 
vessels  seeking  shelter  from  severe 
weather  equivalent  to  Force  7  or  greater 
on  the  Beaufort  Wind  Scale. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  There  will  be  no  cost  to 
the  general  public  other  than  that 
associated  with  the  inconvenience  to 
vehicular  traffic  occasioned  by  an 
opening  of  the  draw  for  an  emergency. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 


must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
'*Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  832). 

Because  this  proposal  imposes  no 
special  expense  on  small  business,  and 
because  the  rule  is  expected  to  be 
infrequenUy  used,  the  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  minimal.  No  new 
equipment  will  be  required.  The  delay  to 
vehicular  traffic  will  result  in  a  minimal 
loss  of  time.  Tlie  Coast  Guard  certifies 
under  5  U.S.C.  605(b]  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 


The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B. 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation,  because  it  is  a  Bridge 
Administration  Program  action 
involving  the  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  "ADDRESSES." 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

Part  117~ORAWBRiOGE  OPERATION 
REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 


2.  Section  117.29  is  added  to  read  as 
follows: 

S  117.29    Opening  of  draw  for  emergency 
vessels  and  vessels  In  an  emergency 
situation. 

Federal,  state,  and  local  government 
vessels  used  for  public  safety,  vessels  in 
distress  where  a  delay  would  endanger 
life  or  property,  commercial  vessels 
engaged  in  rescue  or  emergency  salvage 
operations,  and  vessels  seeking  shelter 
from  severe  weather  equivalent  to  Force 
7  or  greater  on  the  Beaufort  Wind  Scale 
must,  upon  proper  emergency  signal,  be 
passed  through  an  attended  drawbridge 
as  soon  as  possible  at  any  time 
regardless  of  the  operating  schedule  of 
the  draw. 

Dated:  )uly  12, 1991. 
L|.  Black. 

Acting  Chief,  Office  of  Navigation,  Safety  and 
Waterway  Sen-ices. 

(FR  Doc.  91-18721  Filed  8-6-91;  8:45  am) 

BIUJNQ  CODE  4*10-14-« 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Chapter  IV 
[Docket  Na  91-14] 

Inquiry  Concerning  Use  and  Effect  of 
Surcttarges  by  Common  Carriers  and 
Conferences 

AGENCY:  Federal  Maritime  Commission. 
action:  Notice  of  inquiry:  enlargement 
of  time  to  reply. 

summary:  The  Federal  Maritime 
Conunission,  by  notice  published  March 
22. 1991  (56  FR  12143)  solicited  public 
comment  and  replies  to  comments  on 
the  use  and  e^ect  of  ocean  conunon 
carrier  and  conference  surcharges.  The 
information  received  will  be  used  by  the 
Commission  for  the  purpose  of 
determining  whether  agency  regulatory 
action  to  address  potential  problems 
regarding  surcharges  is  warranted. 
Subsequently,  the  Commission  extended 
the  time  for  comments  and  replies  (56 
FR  20003;  May  1. 1991,  and  56  FR  22871; 
May  17. 1991),  The  Commission  now. 
upon  consideration  of  requests  of 
interested  persons  has  determined  to 
grant  a  further  Umited  extension  of  time 
to  file  replies  to  comments.  Parties  are 
reminded  to  serve  copies  of  replies  on 
all  participants  in  this  proceeding  and  to 
include  a  certificate  of  service  on  their 
reply. 

DATES:  Replies  to  comments  (original 
and  Bfteen  copies)  on  or  before  August 
30,1991. 

addresses:  Send  conunents  to:  Joseph 
C.  Polking,  Secretary,  Federal  Maritime 


Commission.  1100  L  Street  NW.. 
Washington.  DC  20573-0001.  (202)  523- 
5725. 

FOR  FURTHER  INI^RMATION  CONTACT 
Robert  D.  Bourgoin.  General  Counsel. 
Federal  Maritime  Commission.  1100  L 
Street,  NW..  Washington.  DC  20573- 
0001.  (202)  525-5740. 

By  the  Commission. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  91-18692  Filed  8-6-91:  8:45  ani| 

BIUJNO  CODE  (TSO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  107, 171, 172, 173, 175, 
177,  and  178 

[Docket  Na  HM-166X;  Nottee  Na  91-3] 

RIN  2137-AA44 

Transportation  of  Hazardous 
Materials;  Proposed  Miscellaneous 
Amendments 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  DOT 

action:  Notice  of  proposed  rulemaking. 

StiMMARY:  RSPA  is  proposing  to  make 
several  miscellaneous  amendments  to 
the  Hazardous  Materials  Regulations 
(HMR;  49  CFR  parts  171-180)  pertaining 
to  the  transportation  of  hazardous 
materials.  This  action  is  necessary  to 
update  the  regulations  and  to  respond  to 
petitions  for  rulemaking. 
DATES:  Comments  must  be  received 
October  7. 1991. 

ADDRESSES:  Address  comments  to  the 
Dockets  Unit  (DHM-30),  Research  and 
Special  Programs  Administration.  U.S. 
Department  of  Transportation. 
Washington.  DC  20590-0001.  CommenU 
should  identify  the  docket  and  notice 
number  and  be  submitted  in  five  copies. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed  stamped  post 
card.  The  Docket  Unit  is  located  in  room 
8421  of  the  Nassif  Building,  400  Seventh 
Street,  SW..  Washington,  DC.  Public 
Dockets  may  be  reviewed  between  the 
hours  of  8:30  a.m.  and  5  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  LaValle.  (202)  366-4488.  Office  of 
Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington.  DC  20590- 
0001. 
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SUPPLEMENTARY  INFORMATION:  This 
document  is  priniariiy  designed  to 
reduce  regulatory  burdens  by 
incorporating  changes  in  the  HMR  based 
on  either  petitions  for  rulemaking 
submitted  in  accordance  with  49  CFR 
106.31  or  agency  initiative.  These 
proposed  amendments  are  in  keeping 
with  Executive  Order  12291  and  are 
designed  to  update  and  simplify  existing 
regulations.  On  December  21. 1990, 
RSPA  published  a  final  rule  in  the 
Federal  Register  (55  PR  52402)  under 
Docket  No.  HM-181.  The  final  rule. 
which  becomes  effective  on  October  1. 
1&91.  makes  significant  changes  to  the 
HMR  with  respect  to  the  format  of  the 
H?«IR,  and  the  hazard  communication, 
cliissification  and  packaging 
requirements.  The  proposals  contained 
in  this  notice  are  aligned  with  the 
changes  adopted  under  HM-181. 

Part  107 

In  §  107.331.  paragraph  (d)  would  be 
amended  by  adding  the  word 
"(violations)"  after  the  words  "prior 
offenses"  to  clarify  that  the  words 
"offense"  and  "violations"  are  used 
interchangably  in  the  Hazardous 
Materials  Transportation  Act  (HMTA) 
and  HMR.  Neither  "prior  offense"  nor 
"prior  violation"  includes  an  act  which 
merely  has  been  the  subject  of  a  letter  of 
warning.  Both  terms,  however,  include 
any  violation  of  the  HMTA  or  HMR 
found  in  a  compromise,  settlement,  or 
other  order  or  action  taken  with 
prejudice  to  respondent  by  an 
authorized  Departmental  official  (i.e.,  a 
model  agency  head,  a  chief  counsel,  a 
delegee  of  either,  or  an  administrative 
law  judge). 

Part  171 

In  S  171.7.  of  part  171.  the  table  in 
paragraph  (a)(3)  would  be  amended  by 
updating  the  AAR  Specifications  for 
Tank  Cars,  Specification  M-1002,  from 
the  1988  edition  to  the  1990  edition.  This 
proposed  change  is  based  on  a  petition 
for  rulemaking  (P-1101)  from  the 
Association  of  American  Railroads. 

In  S  171.8,  the  definition  for  "solid" 
would  be  revised  to  correct  a  technical 
discrepancy  related  to  the  testing  of 
materials. 

Part  172 

In  part  172.  the  §  172.101  Table  would 
be  amended  by  adding  "173.304"  in 
column  8C  as  a  packaging  section 
reference  in  the  entries.  "Carbon 
dioxide,  refrigerated  liquid"  and 
"Nitrous  oxide,  refrigerated  liquid",  and 
by  changing  the  packaging  section 
references  in  columns  8A  and  SB  for 
"Fire  extinguisher"  from  "173.306"  to 
"173.309".  Section  172.400(a)(1)  would  be 


revised  to  include  an  exception  from 
labeling  for  dewar  flasks  containing 
oxygen,  refrigerated  liquid  [cryogenic 
liquid)  conforming  to  S  173.320(a)  when 
properly  marked  in  accordance  with 
CCA  Pamphlet  C-7.  appendix  A.  For 
consistency  with  requirements 
contained  in  S  173.29(d),  a  new 
§  172.401(d)  would  be  added  to  clarify 
that  empty  packagings  not  containing 
hazardous  residues  may  bear  hazard 
warning  labels  if  transported  in  closed 
motor  vehicles. 

Part  173 

In  §  173.7,  paragraph  (b)  would  be 
revised  to  except  national  security 
shipments  of  hazardous  materials,  other 
than  radioactive  materials,  from 
requirements  of  the  HMR,  if  such 
shipments  are  escorted  by  personnel  in 
transport  vehicles  other  than  those 
carrying  the  hazardous  materials  and 
are  accompanied  by  a  document 
certifying  that  the  shipment  is  for 
national  security.  The  current  exception 
in  S  173.7  addresses  only  radioactive 
materials.  The  change  is  based,  in  part, 
on  a  petition  from  the  Department  of 
Energy  (P-1084). 

In  §  173.31,  paragraph  (b)(4)  would  be 
added  to  permit  the  shipment  of  a  tank 
car  tank,  under  certain  conditions,  after 
expiration  of  the  retest  date.  In  §  173.32. 
a  new  paragraph  (e)(5)  would  be  added 
to  clarify  that  a  portable  tank  filled  prior 
to  expiration  of  the  retest  date  may  be 
shipped,  under  certain  conditions,  after 
the  retest  date.  In  $  173.34,  paragraph 
(e)(15)(i)  would  be  changed  to  remove 
the  35  year  age  restriction  for  D0T-3A 
and  3AA  cylinders  manufactured  after 
December  31. 1945.  This  proposed 
change  is  based  on  a  petition  for 
rulemaking  (P-1105)  from  Liquid 
Carbonic  Specialty  Gas  Corporation. 

In  {  173.62.  in  the  Table  of  Packing 
Methods,  in  paragraph  (c),  "US006" 
would  be  amended  to  authorize  the 
transportation  of  jet  perforating  guns, 
charged,  by  contract  motor  carriers  in 
addition  to  private  carriers.  This 
proposed  change  is  based  on  a  petition 
for  rulemaking  (P-1029)  submitted  by  the 
Petroleum  Equipment  Suppliers 
Association.  Interested  persons  are 
directed  to  Docket  HM-181  for 
additional  information  on  explosives. 
DOT-E  9372  authorizes  the 
transportation  of  charged  oil  well  casing 
jet  perforating  guns,  with  detonators 
attached,  from  the  gun  assembly  site 
(wireline  shop)  to  the  job  site.  It  is 
proposed  to  incorporate  this  provision 
into  the  HMR. 

In  S  173.159.  paragraph  (d)  would  be 
revised  to  provide  for  marking  "DOT 
NONSPILLABLE  BATTERY"  on  wret. 
electric  storage  batteries  which  meet 


"nonspillable"  test  criteria  and  to  clarify 
that  these  batteries  are  regulated  for 
transport  by  aircraft  and  vessel.  The 
marking  requirement  is  based  on  a 
petition  (P-1097)  submitted  by  the  Air 
Transport  Association  of  America 
(ATA)  which  requests  that  batteries  be 
marked  "MEETS  U.S.  DOT  TEST 
CRITERIA  FOR  NONSPILLABLE".  In 
§  173.185,  paragraph  (k)  would  be  added 
to  provide  an  exception  from  the  HMR 
for  certain  DOD  shipments  of  lithium 
batteries  transported  for  disposal.  This 
request  is  based  on  a  petition  (P-1065) 
submitted  by  DOD.  DOD's  Military 
Traffic  Management  Command  has 
provided  supporting  data  from  EPA  that 
these  batteries  are  not  subject  to  EPA's 
hazardous  wastes  requirements. 

In  §  173.304,  the  table  in  paragraph 
(a)(2)  would  be  amended  and  a  new 
paragraph  (g)  would  be  added  to 
authorize  the  use  of  DOT  4L  cylinders 
for  Carbon  dioxide,  refrigerated  liquid 
and  Nitrous  oxide,  refrigerated  liquid. 
This  proposed  change  is  based  on 
petitions  (P-1036  from  Taylor-Wharton 
and  P-1107  from  the  Compressed  Gas 
Association,  Inc.)  and  DOT-E  7638.  E 
8063  and  E  8938,  which  authorize  the  use 
of  DOT  4L  cylinders  for  these  materials. 
In  §  173.306,  paragraph  (c)  would  be    . 
removed  and  reserved.  The 
requirements  in  current  S  173.306(c) 
would  be  moved  to  new  S  173.309  and 
expanded  to  authorize  certain  DOT 
specification  cylinders  to  be  used  as  fire 
extinguishers.  This  proposed  change  is 
based,  in  part,  on  a  petition  (P-0792) 
submitted  by  Amerex  Corporation  and 
DOT-E  8886.  In  5  173.314,  a  new 
paragraph  (g)(3)  would  be  added 
pertaining  to  the  return  of  tank  cars 
containing  a  residual  of  hydrogen 
chloride,  refrigerated  liquid.  This 
proposed  change  is  based  on  a  petition 
(P-1013)  submitted  by  Dow  Chemical 
U.S.A.  In  §  173.318.  paragraph  (g)  would 
be  revised  to  authorize  use  of  the 
abbreviation  "OWTT"  for  "One-way 
travel  time".  This  proposed  change  is 
based  on  a  petition  (P-1072)  submitted 
by  Union  Carbide  and  DOT-E  9710, 
which  authorizes  the  use  of  this 
abbreviation.  In  $  173.423.  Table  7 
would  be  amended  by  correcting  a 
format  error  which  was  brought  to 
RSPA's  attention  by  the  Nuclear 
Regulation  Commission,  i.e.,  "Other 
liquids"  should  be  indented  the  same 
number  of  spaces  as  'Tritiated  water". 

Part  175 

In  part  175,  several  editorial  changes 
would  be  made  for  consistency  with 
changes  adopted  under  Docket  No.  HM- 
181.  In  addition,  certain  safety 
initiatives,  which  were  either 
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recommended  by  industry  or  de 
by  DOT.  are  proposed.  In  S  175 
paragraph  {a)(7)  is  revised  for  c 
paragraphs  (a)(12)  introductory 
(a)(12)(ii)  and  (v).  the  phrase  "a 
security  program"  would  be  rep 
with  the  phrase  "hazardous  ma 
program".  Paragraph  (a)(12){v)  i 
amended  to  reflect  that  some  st 
not  have  licensing  authority  for 
Paragraph  (a)(12)  introductory  t 
would  be  revised  and  a  new  pa 
(a)(12)(vi)  would  be  added  to  pi 
the  transportation  and  routine  t 
certain  special  fireworks  manul 
for  DOD  (based  on  DOT-E  764€ 
§  175.10  requirements  in  paragr, 
{a){19),  addressing  the  transporl 
wheelchairs  equipped  with  non 
batteries,  and  (a)(20),  for  wheel 
equipped  with  spillable  batterie 
be  revised  based  on  a  petition  ( 
from  ATA  and  on  RSPA's  initia 
Both  paragraphs  would  be  refor 
for  clarity.  The  provisions  of  bo 
paragraphs  would  be  made  app 
battery-powered  mobility  aids  ( 
than  wheelchairs,  consistent  wi 
International  Civil  Aviation 
Organization's  (ICAO's)  Techni 
Instructions  for  the  Safe  Transp 
Dangerous  Goods  by  Air.  Provis 
would  be  made  in  paragraph  (a] 
clarify  that  a  nonspillable  battel 
be  removed  from  the  wheelchai: 
packaged  separately,  if  necessa 
if  the  battery  were  not  adequate 
secured  to  the  wheelchair)  and  1 
require  that  both  battery  and  pa 
if  any.  be  marked  "DOT 
NONSPILLABLE  BATTERr'.  Pt 
(a)(20)  would  be  revised  to  clari 
liner  may  be  used  to  render  a  p« 
leak-tight  and  impervious  to  bat 
fluid,  and  to  delete  the  requirem 
absorbent  material  "surround"  t 
battery.  The  term  "outside"  wot 
deleted  to  remove  any  implicatif 
the  packaging  is  a  combination 
packaging.  These  changes  are  ir 
to  facilitate  airlines'  efforts  to  in 
standardized  procedures  for  rou 
handling  battery-equipped  whee 
while  maintaining  a  high  level  o 
in  the  transport  of  the  batteries, 
in  S  175.10.  new  paragraph  (a)(2; 
be  added  to  provide  for  the  tram 
a  small  carbon  dioxide  cylinder 
into  a  life  jacket.  This  latter  proj 
change  is  based  on  a  petition  (P- 
submitted  by  the  ATA  and  requi 
contained  in  the  ICAO  Technica 
Instructions. 

A  new  (  175.26  would  require 
display  of  certain  warning  signs 
posters  at  cargo-loading  facilitie 
on  FAA  and  RSPA  initiative.  In 
requirements  pertaining  to  8tow< 
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"nonspillable"  test  criteria  and  to  clarify 
that  these  batteries  are  regulated  for 
transport  by  aircraft  and  vessel.  The 
marking  requirement  is  based  on  a 
petition  (P-1097)  submitted  by  the  Air 
Transport  Association  of  America 
(ATA)  which  requests  that  batteries  be 
marked  "MEETS  U.S.  DOT  TEST 
CRITERIA  FOR  NONSPILLABLE".  In 
§  173.185,  paragraph  (k)  would  be  added 
to  provide  an  exception  from  the  HMR 
for  certain  DOD  shipments  of  lithium 
batteries  transported  for  disposal.  This 
request  is  based  on  a  petition  (P-1065) 
submitted  by  DOD.  DOD's  Military 
Traffic  Management  Command  has 
provided  supporting  data  from  EPA  that 
these  batteries  are  not  subject  to  EPA's 
hazardous  wastes  requirements. 

In  S  173.304,  the  table  in  paragraph 
(a)(2)  would  be  amended  and  a  new 
paragraph  (g)  would  be  added  to 
authorize  the  use  of  DOT  4L  cylinders 
for  Carbon  dioxide,  refrigerated  liquid 
and  Nitrous  oxide,  refrigerated  liquid. 
This  proposed  change  is  based  on 
petitions  (P-1036  from  Taylor-Wharton 
and  P-1107  from  the  Compressed  Gas 
Association.  Inc.)  and  DOT-E  7638.  E 
8063  and  E  8938,  which  authorize  the  use 
of  DOT  4L  cylinders  for  these  materials. 
In  §  173.306,  paragraph  (c)  would  be 
removed  and  reserved.  The 
requirements  in  current  i  173.306(c) 
would  be  moved  to  new  S  173.309  and 
expanded  to  authorize  certain  DOT 
specification  cylinders  to  be  used  as  Tire 
extinguishers.  This  proposed  change  is 
based,  in  part,  on  a  petition  (P-0792) 
submitted  by  Amerex  Corporation  and 
DOT-E  8886.  In  5  173.314.  a  new 
paragraph  (g)(3)  would  be  added 
pertaining  to  the  return  of  tank  cars 
containing  a  residual  of  hydrogen 
chloride,  refrigerated  liquid.  This 
proposed  change  is  based  on  a  petition 
(P-1013)  submitted  by  Dow  Chemical 
U.S.A.  In  §  173.318,  paragraph  (g)  would 
be  revised  to  authorize  use  of  the 
abbreviation  "OWTT"  for  "One-way 
travel  time".  This  proposed  change  is 
based  on  a  petition  (P-1072)  submitted 
by  Union  Carbide  and  DOT-E  9710, 
which  authorizes  the  use  of  this 
abbreviation.  In  S  173.423,  Table  7 
would  be  amended  by  correcting  a 
format  error  which  was  brought  to 
RSPA's  attention  by  the  Nuclear 
Regulation  Commission,  i.e.,  "Other 
liquids"  should  be  indented  the  same 
number  of  spaces  as  'Tritiated  water". 

Part  175 

In  part  175,  several  editorial  changes 
would  be  made  for  consistency  with 
changes  adopted  under  Docket  No.  HM- 
181.  In  addition,  certain  safety 
initiatives,  which  were  either 


recommended  by  industry  or  developed 
by  DOT,  are  proposed.  In  S  175.ia 
paragraph  (a)(7)  is  revised  for  clarity.  In 
paragraphs  (a)(12)  introductory  text,  and 
(a)(12)(ii)  and  (v).  the  phrase  "aviation 
security  program"  would  be  replaced 
with  the  phrase  "hazardous  materials 
program".  Paragraph  (a)(12)(v)  is  also 
amended  to  reflect  that  some  states  do 
not  have  licensing  authority  for  blasters. 
Paragraph  (a)(12)  introductory  text 
would  be  revised  and  a  new  paragraph 
(a)(12)(vi)  would  be  added  to  provide  for 
the  transportation  and  routine  testing  of 
certain  special  fireworks  manufactured 
for  DOD  (based  on  DOT-E  7648).  The 
§  175.10  requirements  in  paragraphs 
(a)(19).  addressing  the  transport  of 
wheelchairs  equipped  with  nonspillable 
batteries,  and  (a)(20),  for  wheelchairs 
equipped  with  spillable  batteries,  would 
be  revised  based  on  a  petition  (P-1097) 
from  ATA  and  on  RSPA's  initiative. 
Both  paragraphs  would  be  reformatted 
for  clarity.  The  provisions  of  both 
paragraphs  would  be  made  applicable  to 
battery-powered  mobility  aids  other 
than  wheelchairs,  consistent  with  the 
International  Civil  Aviation 
Organization's  (ICAO's)  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air.  Provision 
would  be  made  in  paragraph  (a){19)  to 
clarify  that  a  nonspillable  battery  may 
be  removed  from  the  wheelchair  and 
packaged  separately,  if  necessary  (e.g., 
if  the  battery  were  not  adequately 
secured  to  the  wheelchair)  and  to 
require  that  both  battery  and  packaging, 
if  any,  be  marked  "DOT 
NONSPILLABLE  BATTERY".  Paragraph 
(a)(20)  would  be  revised  to  clarify  that  a 
liner  may  be  used  to  render  a  packaging 
leak-tight  and  impervious  to  battery 
fluid,  and  to  delete  the  requirement  that 
absorbent  material  "surround"  the 
battery.  The  term  "outside"  would  be 
deleted  to  remove  any  implication  that 
the  packaging  is  a  combination 
packaging.  These  changes  are  intended 
to  facilitate  airlines'  efforts  to  implement 
standardized  procedures  for  routinely 
handling  battery-equipped  wheelchairs, 
while  maintaining  a  high  level  of  safety 
in  the  transport  of  the  batteries.  Finally, 
in  S  175.10,  new  paragraph  (a)(23)  would 
be  added  to  provide  for  the  transport  of 
a  small  carbon  dioxide  cylinder  fitted 
into  a  life  jacket.  This  latter  proposed 
change  is  based  on  a  petition  (P-1076) 
submitted  by  the  ATA  and  requirements 
contained  in  the  ICAO  Technical 
Instructions. 

A  new  (  175.26  would  require  the 
display  of  certain  warning  signs  or 
posters  at  cargo-loading  facilities,  based 
on  FAA  and  RSPA  initiative.  In  S  175.78. 
requirements  pertaining  to  stowage  and 


segregation  of  hazardous  materials 
would  be  revised  to  clarify  that  they 
apply  to  stowage  facilities  at  airports.  In 
S  175.700,  proposed  changes  would 
require  that  an  air  carrier  notify  the 
shipper  of  an  incident  involving 
hazardous  materials  no  later  than  the 
close  of  business  the  following  work 
day. 

Part  177 

Section  177.804  would  be  amended  by 
removing  the  words  "to  the  extent  they 
apply"  to  eliminate  confusion  about  the 
extent  to  which  RSPA  is  incorporating 
into  the  HMR  die  Federal  Motor  Carrier 
Safety  Regulations  (FMCSR),  i.e.,  49  CFR 
Parts  390-397  (excluding  SS  397.3  and 
397.9).  By  fully  incorporating  the 
applicable  provisions  of  the  FMCSR  into 
the  HMR.  RSPA  also  would  be  giving 
full  preemptive  effect  under  the  HMR  to 
those  provisions  when  hazardous 
materials  transportation  is  involved. 
Specifically,  the  preemptive  effect  of 
those  provisions,  when  the  HMR  apply, 
would  be  determined  under  the 
"substantively  the  same,"  "dual 
compliance,"  and  "obstacle"  tests  set 
forth  in  9  107.202  of  the  HMR  (as 
amended  by  a  February  28. 1991  final 
rule  (Docket  HM-207.  56  FR  8616)). 

Part  178 

In  S  178.251-2,  pertaining  to  DOT  56 
and  57  portable  tanks,  paragraph  (a) 
would  be  revised  to  provide  for  caps  or 
plugs  covering  discharge  openings  to  be 
made  of  non-metallic  material 
compatible  with  the  lading  (petitions  P- 
1078  from  Bishop.  Cook.  Purcell  and 
Reynolds  and  P-1092  from  Nalco 
Chemical  Company). 

Administrative  Notices 

A.  Regulatory  Flexibility  Act 

The  proposals  in  this  notice  impact 
persons  who  offer  for  transportation  and 
transport  hazardous  materials,  some  of 
whom  are  small  entities.  Based  on  the 
minimal  impact  of  these  proposals  and 
limited  information  available  concerning 
size  and  nature  of  entities  likely  to  be 
affected.  I  certify  that  this  proposed 
regulation  will  not  If  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

B.  Executive  Order  12291  and 
Administrative  Notices 

In  view  of  the  type  of  changes,  the 
RSPA  has  further  determined  that  this 
Notice  (1)  is  not  "major"  under 
Executive  Order  12291;  (2)  is  not 
"significant"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 


February  28. 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  would  be 
minimal;  and  (4)  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(42U.S.C4321e/seg.). 

C.  Executive  Order  12612 

I  have  reviewed  this  regulation  in 
accordance  with  Executive  Order  12612 
("Federalism").  It  has  no  substantial 
direct  effects  on  the  States,  on  the 
Federal-State  relationship  or  the 
distribution  of  power  and 
responsibilities  among  levels  of 
government.  Thus,  this  regulation 
contains  no  policies  that  have 
Federalism  implications,  as  defined  in 
Executive  Order  12612,  and  no 
Federalism  Assessment  is  necessary. 

List  of  Subjects  m  49  CFR 

Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Packaging  and 
containers.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  Reference. 
Reporting  and  recordkeeping 
requirements. 

Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling.  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements. 

Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

Part  175 

Air  carriers.  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

Part  177 

Hazardous  materials  transportation. 
Motor  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

Part  178 

Hazardous  materials  transportation. 
Packagings  and  containers.  Motor 
vehicle  safety.  Reporting  and 
recordkeeping  requirements. 
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For  the  reasons  set  forth  in  the 
preamble,  49  CFR  Chapter  I  is  amended 
as  follows: 

PARTS  171, 172, 173, 175,  and  178 

[AMENDED]  ^ 

t 

1.  The  authority  citation  for  part  107 
would  continue  to  read  as  follows: 

Authority.  49  App.  US.C  1421(c):  49  App. 
U.S.C  1802, 1808, 180&-1811;  49  App.  U.S.C. 
1653(d),  1655;  49  CFR  part  1. 

2.  The  authority  citation  for  part  171 
would  continue  to  read  as  follows: 


Authority:  49  App.  U.S.C  1802, 1803. 1804. 
1805, 1808:  49  CFR  part  1. 

3.  The  authority  citation  for  part  172 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803. 1804, 1808; 
49  CFR  part  1. 

4.  The  authority  citation  for  part  173 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803. 1804, 1805, 
1806, 1807, 1808:  49  CFR  part  1,  unless 
otherwise  noted. 

.■5.  The  authority  citaUon  for  part  175 
would  continue  to  read  as  follows: 


Authority:  49  App.  U.S.C.  1803, 1804, 1807, 
1808.  49  CFR  part  1. 

6.  The  authority  citation  for  part  177 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804. 1805. 
49  CFR  part  1. 

7.  The  authority  citation  for  part  178 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803. 1804. 1805. 
1806, 1808: 49  CFR  part  1.  unless  otherwise 
noted. 


Regulation  affected 


}  107.331(d) 


J  171.7. 

J  171.8 _ -... 


{  172.101  (Tabte)_- 

f  172.101  (Table)..-. 
i  I72.400a(a)(l). 

J  172.401 


J  173.7 


{1/3.31  (b)(4).. 


{  173.32(e)(5) 


Rea9on(s)  tor  proposed  ctiange 


To  reflect  the  lact  that  9ye  words  "offenses"  and 
"Violations"  are  used  IniercfianQeabty  In  ttie 
HMTA  and  the  HMR. 

To  reflect  the  current  edition  of  the  AAR  standard. 
(P-1101). 

To  correct  a  discrepancy  in  t^ie  definition  for 
"solid".  A  material  tiaving  a  separation  of  orte 
gram  of  liquid  is  irxrluded  in  t^e  definition  of  a 
"Bquid". 


To  auttvxize  use  of  DOT  4L  cyclinders  for  caibon 
dioxide,  refrigerated  liquid  and  nitrous  oxide. 
refrigerated  liquid. 

To  relocate  requiremertt  for  fire  extinguishers  from 
8  173306  to  5173  309. 

To  except  from  labeling  a  Dewar  flask  containing 
oxygen,  refrigerated  liquid  [Cfyogemc  liquktt 
when  marVed  in  accordance  mth  CGA  Pam- 
phlet C-7,  appendix  A. 

To  i«M8*  paragraph  (a)  irttroductory  text  and  add 
new  paragraph  (d)  to  provide  that  when  an 
empty  packaging  is  labeled  and  transported  in  a 
transport  vehicle,  ttie  packaging  would  not  be 
subiect  to  the  HMf)  if  H  it  not  visible. 


Proposed  amendment 


In  S  107  331(d)  ttie  parenthetical  expression  "(violations)" 
words  "prior  offenses"  arid  before  the  semicohjn. 


would  be  added  after  the 


To  provide  that  national  security  shipments  of 
fiazardous  materials  under  escort  not  be  subject 
to  requvements  of  the  HMR. 


To  permit  shipment  of  a  tank  car  tank  which  has 
been  loaded  with  a  hazardous  material  prior  to 
expiration  of  tfie  retest  date.  After  emptying,  ttie 
tank  may  not  be  refilled  and  shipped  until  it  has 
tieen  retested. 


To  clarify  ttiat  a  portable  tank,  which  has  been 
k>aded  with  a  hazardous  material  pnor  to  expira- 
tion of  the  retest  date,  may  be  offered  for 
transportation.  After  emptying,  ttie  tank  may  not 
be  refilled  and  shipped  urKi  it  has  been  property 
retested. 


In  (171.7,  paragraph  (a)(3)  table,  for  the  entry  "AAR  Specification  for  Tank  Cars. 
Specification  M-1002.  1988"  the  date  would  be  changed  to  "1990". 

In  S  171  B,  the  definition  for  "SolkJ"  would  be  revised  to  read  as  follows: 

•  •  •  •  • 

SoUd  moans  a  material  wtiKh  has  a  vertical  flow  of  two  lf>ches  (SO  mm)  or  less  within  a 
three-rmnute  period,  or  a  separation  of  less  tfian  one  gram  (1g)  of  liquid  wt>en 
determined   in  accordance  with   tfie   procedures   specified   in  ASTM   D  435&-84, 

"Standard  Test  Method  for  Oetermining  Whether  a  Material  is  a  Liquid  or  Solid." 

•  •  •  •  • 

In  ttte  §  172.101  Tattle,  the  8ne  entries  "Carbon  dKixide.  reliigerated  liquid"  and 
"tsMrous  oxide,  refrigerated  liquid"  would  be  amended  by  adding  "304"  in  column  SB. 

In  the  S  172.101  Tattle,  the  fine  entry  "Fire  extinguishers"  would  be  revised  by  changing 

columns  8A  and  88  from  ■"306"  to  "309". 
In  §  172.400a,  ttie  Introductory  text  to  paragraph  (a)(1)  would  be  amended  by  adding  the 

words  "or  Oewar  flask  conforming  to  i  173.320  of  this  subchapter"  immediately  after 

the  word  "cylindar". 

In  }  172.401,  paragraph  (a)  introductory  text  wouW  be  revised  and  paragraph  (d)  would 

be  added  to  reed  as  foMows: 
S  172401  ProhjtMted  labeling. 

(a)  Except  as  otherwise  provxled  in  this  section,  no  person  may  oftar  for  transportation 
and  no  earner  may  transport  a  package  bearing  a  label  specified  In  this  subpart 

unless: 

•  •  •  •  • 

(d)  The  provisions  of  paragraph  (a)  of  this  section  do  not  apply  to  a  packaging  beanng  a 
label  if  that  packaging  s: 

(1)  Unused  or  cleared  and  purged  of  all  residue; 

(2)  Transported  m  a  transport  vehicle  or  freigfit  container  in  sucti  a  manner  that  the 
packaging  is  not  visible  dunng  transportation:  and 

(3)  Loaded  by  the  shipper  and  untoaded  by  the  shipper  or  consignee. 
In  S  173.7,  paragraph  (b)  woukl  be  revised  to  read  as  foUows: 

5  173.7  U.S.  Government  malenal. 
(a)*  •  • 

(b)  Shipments  of  hazardous  matenals,  made  by  or  under  the  d^ection  or  superviskjn  of 
the  U.S.  Department  of  Energy  (DOE)  or  the  Department  of  Defense  (DOG),  and 
MitHch  are  escorted  by  personnel  specifically  designated  by  or  urxler  ttie  auttxxity  of 
those  agencies,  for  tfie  purpose  of  national  security,  are  not  subject  to  the  require- 
ments of  this  subciiaptar.  F^  transportation  by  a  motor  vehicle  or  a  raM  car,  the 
escorts  must  be  m  a  separate  transport  vehicle  from  ttie  transport  vehicle  carrying  ttie 
hazardous  matenals  trial  are  excepted  by  this  paragraph.  A  document  certifying  that 
ttie  shipment  is  for  ttie  purpose  of  natxjnal  security  must  tte  in  tfie  possession  of  the 

person  m  charge  of  providing  secunty  during  transportation. 

•  •  •  •  • 

In  {  173.31.  paragraph  (b)(4)  would  be  added  to  read  as  folkMrs: 

I  173.31  OuaUficsOon,  maintenance,  and  uae  of  tank  cars: 

•  •  •  •  • 

(b)*  •  • 

(4)  A  tank  car  for  which  the  retest  has  become  due  may  not  be  filled  and  offered  tor 

transportation  untR  it  tias  been  properly  tested. 

•  •  •  •  • 

In  }  173.32,  paragraph  (e)(5)  would  be  added  to  read  as  follows: 

i  173.32  OuBtficaHon,  mainienance  and  use  of  portable  Imnka. 

•  •  •  •  • 

(«)••• 

(5)  A  portable  tank  for  which  the  presented  retest  or  ramspection  under  paragrapii 
(e)(1)  of  this  sectKin  has  become  doe  may  not  be  filled  and  offered  for  Irarsportation 
until  the  retest  or  remspection  has  been  successfully  completed. 


RegUatkxi  affected 


S  173.34(e)(15)(D 


1 173.82(c) 


|173.158W»^ 


J  173.185 ,. 


{  173.304(g).., 


To  ramow*  I 
D0T-3A  a 
110^ 


To  revise  pa< 
transport  o 
attached  ai 
era. 

Tokdda  ma 
labl*  w«t« 


To  provkta  i 
of 


To  authorize 

ide,  refnge 
frigerated  I 
tainng  pre: 
materials. 


Praasur*  CorHrol  Valvw  S« 


724kPa(l05paig)... 
1172  kPa  (170  pwg).. 
1586  kPa  (230  psig).. 

2034  kPa  (295  psig) _.. 

2483  kPa  (360  psig) 

3103  kPa  (450  psig) 

3723  kPa  (540  psig) _ 

4309  kPa  (625  psig) 


Design  sarvica  temperature  *C  (*f) . 
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p.  U.S.C  1802, 1803. 1804. 
parti. 

y  citation  for  part  172 
o  read  as  follows: 

p.  U.S.C.  1803. 1804. 1808: 

y  citation  for  part  173 
o  read  as  follows: 

p.  U.S.C.  1803, 1804. 1805. 
CFR  part  1.  unless 


y  citation  for  part  175 
o  read  as  follows: 


Authority:  49  App.  U.S.C.  1803. 1804. 1807, 
1808.  49  CFR  part  1. 

6.  The  authority  citation  for  part  177 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803. 1804. 1805. 
49  CFR  part  1. 

7.  The  authority  citation  for  part  178 
would  continue  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803. 1804. 1805. 
1806. 1808: 49  CFR  part  1.  unless  otherwise 
noted. 


'  Proposed  amendment 


n  S  107  331(d)  the  parenttiettcal  expression  "(vwtalions)"  would  t>e  added  atlar  ttie 
words  "prior  ottenses"  and  t>e(ore  the  semicolon. 

n  1171.7,  paragraph  (a)(3)  table,  for  the  entry  "AAR  Specification  for  Tank  Cars, 
Specification  It«-1002.  1988"  the  date  would  be  changed  to  "1990". 

n  i  171.8,  ttie  definition  for  "Solid"  would  be  revised  to  read  as  follows: 

•  •  •  •  • 

Sotd  means  a  material  wtiich  has  a  vertical  flow  of  two  Indies  (SO  mm)  or  less  within  a 
three-minute  period,  or  a  separation  of  less  tfian  or>e  gram  (1g)  of  liquid  wt>en 
determined  in  accordance  with  ttie   procedures   speofied   in  ASTM   D  4359-84, 

"Standard  Test  Metfxxl  for  Determining  Whether  a  Material  is  a  Liquid  or  SoM." 

•  •  •  •  • 

n  the  §  172.101  Tatile,  the  8ne  entries  "Cartwn  dioxide,  refngerated  liquid"  and 
"IMitrous  oxide,  reifngerated  liquid"  would  be  amended  by  adding  "304"  in  column  88. 

:n  the  5  172.101  Table,  the  fine  entry  "Fire  extinguishers"  would  be  revised  by  changing 

cotumns  BA  arid  88  from  ■"306"  to  "309". 
n  S  172.400a.  the  introductory  text  to  paragraph  (a)(1)  would  be  amended  by  adding  the 

words  "or  Oewar  flask  conforming  to  f  1 73.320  of  this  subchapter"  immediatety  after 

the  word  "cylindar". 

In  { 172.401,  paragraph  (a)  introductory  text  would  be  revised  and  paragraph  (d)  would 

be  added  to  reed  as  foMows: 
}  172407  Prohibited  labeling. 
|a)  Except  as  otherwise  provided  In  this  section,  no  person  may  otter  for  transportation 

and  no  cvrier  may  transport  a  pacitage  bearing  a  label  specified  In  this  subpart 

unless: 

•  •  •  •  • 

(d)  The  provisions  of  peregr^ih  (a)  of  ths  section  do  not  apply  to  a  packaging  beanng  a 
label  If  that  packaging  is: 

(1)  Unused  or  cleaned  and  purged  of  all  residue: 

(2)  Transported  m  a  transport  vehicle  or  freight  container  In  such  a  manner  that  the 
packaging  is  not  visitile  dunng  transportation:  and 

(3)  Loaded  by  the  shipper  and  untoaded  by  the  shipper  or  consigree. 
In  S  173.7,  paragraph  (b)  wouM  be  revised  to  read  as  loUows: 

}  173.7  U.S.  Government  matenal. 

la)*  *  • 

[b)  Shipments  of  hazardous  matenals.  made  by  or  under  the  direction  or  supervtskjn  of 
the  U.S.  Department  of  Energy  (DOE)  or  the  Department  of  Defense  (DOG),  and 
wtiich  are  escorted  by  personnel  apecificalty  designated  t>y  or  under  the  authority  ol 
ttK)se  agerK^es,  for  the  purpose  of  national  security,  are  not  subject  to  the  require- 
ments of  this  subciiaptar.  For  transportation  by  a  motor  vehicle  or  a  rail  car,  the 
escorts  must  t>e  m  a  separate  transport  vehicle  from  tlie  transport  vehicle  carrying  ttie 
hazardous  matenals  that  are  excepted  t>y  this  paragraph.  A  document  certifying  that 
ttie  stiipment  Is  for  ttie  purpose  of  national  security  must  be  in  Itie  possession  ol  ttie 

person  m  charge  of  providing  secunty  during  transportation. 

•  •  •  •  • 

In  }  173.31,  paragraph  (bK4)  would  be  added  to  read  as  folkjws: 

1 173.31  Ouiali/icstton,  maintenance,  and  uae  ot  tank  cars. 

•  •  •  •  • 

(4)  A  tank  car  tor  wtuch  ttie  retest  has  become  due  may  not  be  filed  and  ottered  tor 

transportation  until  it  tias  been  properly  tested. 

•  •  •  •  • 

In  {  173.32,  paragraph  (e)(5)  woukl  be  added  to  read  as  follows: 

}  173.32  Ouatficaiion.  mamtsnance  and  use  of  portable  tanka. 

•  •  •  •  • 

(e)  •  •  • 

(5)  A  portaljle  tank  (or  which  the  prescnbed  retest  or  rewispection  under  paragrapii 
(eHl)  o<  this  section  has  become  doe  may  not  be  filled  and  offered  for  iraraportation 
uritl  the  retest  or  reinspection  has  been  successfully  completed. 
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Regulation  affected 


i  173.34(e)(l5)(D 


f  179.62(c) 


1 173.156«9.-,. 


(173.185.. 


i  173.304(g)., 


RaMon(s)  lor  propoaed  change 


To  remove  tie  35  year  restriction  tor  relesSng 
D0T-3A  or  3AA  cylinders  every  ten  years.  (P- 
110^ 


To  revise  packing  method  "US006*'  to  permit  ttie 
franaport  of  jet  pertoratmg  guns  wrm  detonators 
attactied  and  to  aHow  carnage  t>y  contract  carrv 
ers. 

To  add  a  marking  requiremeni  to  identity  nonapit- 
lable  wet  electhe  storage  batteries. 


amendment 


To  provJda  an  Moaptfon  from  tfie  HMR  for  the 
dItpOMi  of  oarMn  NMum  batteries. 


To  authortza  DOT  4L  cylindars  lor  "Cwborr  diox- 
ide, refngerated  kquid"  and  "Nitrous  oxide,  re- 
fngerated Hquid".  To  add  a  paragraph  (g)  corv 
tainmg  pressure  confrol  valve  settings  lor  ttiese 
matenals. 


tat  1 173.34.  pangraiO  |eMl5)(i)  would  be  raviaad  to  read  as  loUowK 

{  173.34  aJaHlicaoon.  mainlenance  and  uaa  of  cyHndart. 

•  •  •  •  • 

w  •  • 

(IS)  •  •  • 

(9  This  raquiramani  doea  not  apply  to  cylindars  manufactured  aftar  t)aoembar  31, 1945. 

•  »  •  •  • 

In  f  173.62(c),  the  Table  of  Packing  Methods,  "US006"  wouto  ba  revised  by  removing 
paragraph  "a"  and  revising  paragraph  "e"  by  inserting  the  ptwia  "or  contract"  after 
the  word  "pnvate"  Paragraphs  "b "  through  'T'  are  redesignated  as  paragraptis  "a" 
through'"e"  respectwely. 

In  { 173  159  paragraphs  (dMi)  and  (dM2)  would  ba  redesignated  as  paragraphs  (dX3)(t) 

.    and  (d>(3)(ii)  and  ttie  remainder  of  paragraph  (d)  wouto  be  revised  to  read  as  foSowK 

i  173. 159  Bettenea.  wet 

a  •  a  •  • 

tfti  Except  lor  transportation  by  aircraft  or  vessel,  a  nonspillable  wet  electric  storage 
battery  is  excepted  from  all  other  requirements  of  this  subctiapter  under  ttie  following 
condWons: 

(1)  Ttie  battery  must  be  protected  against  short  drcuitt  and  sacuraty  pacfugad. 

(2)  The  battery,  outer  packaging  and  overpack.  If  applkrabto,  must  ba  marhad  "OOT 
NONSPILLABLE  BATTERY";  and 

(3)  The  battery  must  be  capatiie  of  withstanding  the  following  two  teats,  wittiout 

leakage  of  battery  fkid  from  ttie  battery: 

•  •  •  •  • 

In  1 173.185,  paragraph  (K)  woukl  be  added  to  read  as  toHowt: 
f  173.  IBS  Uthium  battenes  and  cells. 


are  not  aubfect  to  tha 


(k)  Uthium  Sulfur  dtoxkte  cells  and  battenes.  for  dNposal. 
requirements  of  this  sutictiapter  under  the  toUowing  conditions: 

(1)  Wtien  new.  each  cell  contained  not  more  ttian  2.8  grams  of  Mtimm  and  sms  ' 
electrochemically  balanced  with  a  ratio  of  kttnum  to  suttur  diOMda  of  1.0  ±  0.1; 

(2)  Each  twtlery  is  composed  of  not  more  ttian  10  calls  and  is  i 
to  indicate  ttie  battery  «vas  produced  In  accorttance  with  currant  U.S. 
Military  Specitications; 

(3)  Each  battery  is  disctiarged  with  a  dacharge  device  to  a  remaining  avsraga  of 
0.30  grams  of  metaiMc  iithum  per  cell  after  complete  dwcharga.  Such  a  devtoa 
may  be  built  mto  the  battery  or  may  be  separata  and  axtamal  to  Iha  battery.  Tha 
device  must  be  able  to  completely  djschaiga  Via  ballary  In  5  days;  and 

(4)  After  bemg  activated  tor  docha^,  the  battariaa  ara  (Mid  not  !•••  ttian  Ihw  day* 
before  bemg  offered  tor  transportation. 

In  {  173.304,  paragraph  (g)  wouk)  tie  added  to  read  as  followt: 

1 173.304  Charging  of  cylindera  mth  liquefied  compresaad  gaa. 

(a)  •  •  • 

(g)  Ca/tx>n  dioxde.  refngerated  liquid  or  nitrous  oudai  iwtHgaftlad  liquid  Tha  folowing 
provisions  apply  to  carbon  dtoxide.  refrigerated  liquid  and  nHrous  oxide.  raWgaratod 
kqukt  (1)  DOT  4L  cylinders  conforming  to  the  provisions  of 
authorized. 

(2)  Each  cylinder  must  be  protected  with  at  least  one  pressure  rehef  valve  and  al  I 
one   frangible   disc   contonmng   to   }}  173.34(d)   and    173  304(b)(2).   Tha 
capacity  of  ttie  pressure  relief  device  system  must  be  equal  to  or  graalar  than  Ml 
calculated  by  the  appiicatTie  formula  m  paragraph  59  of  CGA  PawpWat  8-1.1. 

(3)  The  temperature  and  pressure  of  the  gas  at  the  time  of  kMdmg  may  not  anoaad 
-18'C  (0"F)  and  2007  kPa(291  psig)  for  cartxxi  dioxide  and  -156'C  (-t-4'F)  and 
2007  kpa  (291  psig)  for  nitrous  oxide  Maximum  time  m  transit  may  not  exceed  120 
hours. 

The  foVowing  pressure  control  valve  aattings.  design  aarrice  tomporaturaa  and  Mng 
densities  apply: 


Pressure  Control  Valwa  SatUng  raaxvnum  start  to  discharge  gauge  pressure  m  kpa  (paig) 


724kPa(i05paig). 
1172  kPa  (170  peig).. 
1586  kPa  (230  psig).. 
2034  kPa  (295  psig).. 
2483  kPa  (360  psig).. 
3103  kPa  (450  psig).. 
3723  kPa  (540  psM). 
4309  kPa  (625  psig). 


Design  service  temperature  *C  (T) . 


Maximum  permittod  filling  density  (paroant  iff 
weight) 


Cartion  dtoxMa, 
refngerated  kquid 


106 

105 

t04 

102 

10O 

96 

62 

66 


-196'C(-320'F) 


rNITOUB  GwOe, 

rafngaratad  liquid 


104 

101 

96 

67 

66 

63 

67 

60 


-19rC(-320^ 
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Regulation  affected 


8  173.306. 
S  173.309.. 


ReasorKs)  for  proposed  char)ge 


8173.314<g). 


To  relocate  tfie  provisions  of  paragraph  (c)  to 
new  §173.309. 

To  add  §  173.309  containing  requirements  for 
fire  extinguishers,  to  provde  for  fire  extin- 
guishers conforming  to  DOT  3A,  3AA,  48, 
4ew  and  4B240ET  cylinder  specifications, 
and  to  allow  retest  requirements  in  accord- 
ance with  §  173.34(e)(8)  and  (e)(9). 


To  add  a  new  paragraph  (g)(3)  to  ensure  that 
a  tank  car  contivning  a  residue  of  hydrogen 
chloride,  refngerated  liquid  does  not  tiuild 
up  pressure  sufficient  to  cause  a  release  of 
the  material  through  the  pressure  relief 
valves. 


Proposed  amerximent 


In  8  173.306,  paragraph  (c)  would  be  renwved  and  reserved. 

Section  1 73.309  would  be  added  to  read  as  follows: 
8  173.309  Fire  extinguishers. 

(a)  Fire  extinguishers  charged  with  a  limited  quantity  of  compressed  gas  to  not 
more  than  1660  kpa  (241  psig)  at  2rC  (70°F)  are  excepted  from  labeling  (except 
wtien  offered  for  transportation  by  air)  and  ttie  specification  packaging  require- 
ments of  ttiis  sut>chapter  when  shipped  under  the  following  conditions.  In 
addition,  shipments  are  not  subiect  to  subpart  F  of  part  1 72  of  this  subchapter,  to 
part  174  of  this  subchapter  except  8  174.24  or  to  part  177  of  tfiis  subchapter 
except  §177.817. 

(1)  Each  fire  extinguisher  must  have  contents  which  are  not  flammable  poisonous, 
or  corrosive  as  defined  under  this  subchapter. 

(2)  Each  fire  extinguisher  must  be  shipped  as  an  Inner  packaging. 

(3)  Nonspecification  cylinders,  are  authorized  subject  to  the  following  conditions: 
0)  The  Internal  volume  of  each  cylinder  may  not  exceed  18  liters  (1,100  cubic 

inches).  For  fire  extinguishers  not  exceeding  900  ml  (55  cubic  inches) 
capacity,  the  liquid  portion  of  tfie  gas  plus  any  additional  liquid  or  solid  must 
not  completely  fill  the  container  at  55°C  (130°F)  Fire  extinguishers  exceeding 
900  ml  (55  cubic  inches)  capacity  may  not  contain  any  Ikijuefied  compressed 
gas. 

(ii)  Each  fire  extinguisher  manufactured  on  and  after  January  1,  1976,  must  t>e 
designed  and  fabricated  with  a  burst  pressure  of  not  less  than  six  times  its 
charged  pressure  at  2rC  (70°F)  when  shipped. 

(iii)  Each  fire  extinguisher  must  be  tested,  without  evidence  of  failure  or 
damage,  to  at  least  ttwee  times  its  charged  (xessura  at  2rC  (70°F)  but  not 
less  than  825  kpa  (120  psig)  before  initial  shipment,  and  must  be  marked  to 
indicate  ttie  year  of  the  test  (within  90  days  of  the  actual  date  of  the  original 
test)  and  "MEETS  DOT  REQUIREMENTS."  Tliis  marking  will  be  considered 
a  certification  that  the  fire  extinguisher  was  manufactured  in  accordance  with 
the  requirements  of  this  section.  The  words  "This  extinguisher  meets  ail 
requirements  of  49  CFR  173.306"  may  be  displayed  on  fire  extinguishers 
manufactured  prior  to  January  1,  1976. 

(iv)  For  any  subsequent  shipment  each  fire  extinguisher  must  t>e  In  compliance 
with  the  retest  requirements  of  the  Occupational  Safety  and  Health  Adminis- 
tration Regulations  of  the  Department  of  Labor,  29  CFR  1910.157(e). 

(4)  Specification  2P  or  20  (§§178.33  and  178.33a  of  this  subchapter)  Inner 
nonrefillable  metal  packagings  are  authorized  for  use  as  fire  extinguishiars  subject 
to  ttie  following  coriditions: 

(i)  Tne  liquid  portion  of  the  gas  plus  any  additional  liquid  or  solid  may  not 
completely  fill  the  packaging  at  55"C  (130°F); 

(ii)  Pressure  in  the  packaging  shall  not  exceed  1250  kpa  (181  psig)  at  S5°C 
(130°F)  If  the  pressure  exceeds  920  kpa  (141  psig)  at  55°C  (130'F),  but 
does  not  exceed  1100  kpa  (160  psig)  at  55°C  (1301^,  a  specification  DOT 
2P  inner  metal  packaging  must  tie  used:  If  tfie  pressure  exceeds  1100  kpa 
(160  psig)  at  55°C  (130°F),  a  specification  DOT  20  inner  metal  packaging 
must  t>e  used.  Tfie  metal  packaging  must  t>e  capable  of  «vithstandlng.  without 
bursting,  a  pressure  of  one  and  one-fialf  times  tfie  equilibrium  pressure  of  the 
contents  at  55°C  (130°F);  and 

(iii)  Each  completed  inner  packaging  filled  for  shipment  must  have  been  heated 
until  the  pressure  in  tfie  container  Is  equivalent  to  the  equilibrium  pressure  of 
the  contents  at  55°C  (130°F)  without  evidence  of  leakage,  distortion,  or  ottier 
defect 

(b)  Specifk:atk)n  3A,  3AA,  4B,  4BW  or  4B240ET  (§§  178.50.  178  61  and  178.55  of 
this  sutichapter)  cylinders  are  authorized  for  use  as  fire  extinguist^ers  subiect  to 
tfie  following  conditions: 

(1)  Cylinders  must  tie  used  exclusively  for  ammonium  phospriate.  sodium 
bicarbonate,  potassium  bicartionate,  potassium  imtdo  dicarboxamide  and 
bromochlorodifKiromethane  or  tiromotrifluoromethane, 

(2)  cylinders  must  tie  cfiarged  with  a  nonflammable,  non-toxic,  noncorrosi'/e. 
dry  gas,  having  a  dewpoint  at  or  below  minus  46.7°C  (52°F)  at  101  kpa  (1 
atmospfiere)  to  not  more  than  tfie  service  pressure  of  the  cylinder. 

(3)  Cylinders  must  be  protected  externally  by  suitable  corrosion-resisting  coal- 
ings: 

(4)  Cylinders  with  service  pressures  not  exceeding  2070  kpa  (300  psi).  and  • 
water  weight  not  over  5.4  kg  (12  pounds),  are  authorized  to  be  retested  in 
accordance  §  173.34(e)(8)  or  Note  2  of  §  173.34(e)(9):  and 

(5)  Cylinders  having  a  water  weight  capacity  of  greater  than  5.4  kg  (12  pourxls) 
are  authorized  to  tie  retested  in  accordance  with  §  1 73.34(e)(9). 

hi  8  173.314,  paragraph  (g)(3)  would  be  added  to  read  as  foUows: 

8  173.314  HeqiMrements  tor  compressed  gases  in  tank  car  tanks. 
•  •  •  •  • 

(g)*'* 

(3)  Tank  cars  containing  hydrogen  cfikiride,  refrigerated  Nquid,  must  tie  unloaded  so 
that  any  reskkie  remaining  in  the  tank,  when  vaporized,  will  not  actuate  ttie  safely 
relief  device  at  21 'C  {70°F)  during  troisportation 


Regulation  aftacted 


'  For  mbctur*  of  radtonudidM  m 


R#9ul6tlofi  aiffMl9d 


iMI 


edriesddy,' August  7,  1^91  /  Proposed  Rul^s 
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Proposed  amefximent 


In  S  173.306,  paragraph  (c)  would  be  rennoved  and  reserved. 

Section  1 73.309  would  be  added  to  read  as  follows: 
§  173.309  Fire  extinguishers. 

(a)  Fire  extinguishers  charged  with  a  limited  quantity  of  compressed  gas  to  no\ 
more  than  1660  kpa  (241  psig)  at  2rC  (70°F)  are  excepted  from  labeling  (except 
wtien  offered  for  transportation  by  air)  and  ttie  specification  packaging  require- 
ments of  this  8ut)chaptef  when  shipped  under  the  following  conditions.  In 
addition,  shipments  are  not  subject  to  subpart  F  of  part  1 72  of  this  sutxihapter,  to 
part  174  of  this  subchapter  except  5  174.24  or  to  part  177  of  tfiis  subchapter 
except  §177.817. 

(1)  Each  fire  extinguisher  must  have  contents  which  are  not  flammable  poisonous, 
or  corrosive  as  defined  under  this  subchapter. 

(2)  Each  fire  extinguisher  must  be  shipped  as  an  Inner  packaging. 

(3)  Nonspecification  cylinders,  are  authorized  subject  to  the  following  conditions: 
(i)  The  Internal  volume  of  each  cylinder  may  not  exceed  18  liters  (1,100  cubic 

inches).  For  fire  extinguishers  not  exceeding  900  ml  (55  cube  inches) 
capacity,  the  liquid  portion  of  ttie  gas  plus  any  additional  liquid  or  solid  must 
not  completely  fill  the  container  at  55°C  (130°F)-  Fire  extinguishers  exceeding 
900  ml  (55  cubic  inches)  capacity  may  not  contain  any  liquefied  compressed 
gas. 

(ii)  Each  fire  extinguisher  nnanufactured  on  and  after  January  1,  1976,  must  be 
designed  and  fabricated  with  a  burst  pressure  of  not  less  than  six  times  its 
charged  pressure  at  21  °C  (70°F)  when  shipped. 

(iii)  Each  fire  extinguisher  must  be  tested,  wittxxit  evidence  of  failure  or 
damage,  to  at  least  three  times  its  charged  pressure  at  2rC  (70°F)  but  not 
less  ttian  625  kpa  (120  psig)  before  initial  shipment,  and  must  be  marked  to 
indicate  ttie  year  of  the  test  (within  90  days  of  the  actual  date  of  the  original 
test)  and  "MEETS  DOT  REQUIREMENTS."  This  marking  will  be  considered 
a  certification  that  the  fire  extinguisher  was  manufactured  in  accordance  with 
the  requirements  of  this  section.  The  words  "This  extinguisher  meets  all 
requirements  of  49  CFR  173.306"  may  be  displayed  on  fire  extinguishers 
manufactured  prior  to  January  1,  1976. 

(iv)  For  any  subsequent  shipment  each  fire  extinguisher  must  be  In  compliance 
with  the  retest  requirements  of  ttie  Occupational  Safety  and  Health  Adminis- 
tration Regulations  of  the  Department  of  Labor.  29  CFR  1910.157(e). 

(4)  Specification  2P  or  2Q  (§§178  33  and  178.33a  of  this  subcrfwpter)  Inner 
nonrefillable  metal  packagtngs  are  auttiorized  for  use  as  fire  extinguishiars  subject 
to  ttie  following  conditions: 

(i)  The  liquid  portion  of  the  gas  plus  any  additional  liquid  or  solid  may  not 
completely  fill  the  packaging  at  55"C  (130°F); 

(ii)  Pressure  In  the  packaging  shall  not  exceed  1250  kpa  (181  psig)  at  S5*C 
(130'F).  If  the  pressure  exceeds  920  kpa  (141  psig)  at  55°C  (130*F),  but 
does  not  exceed  1100  kpa  (160  psig)  at  55"C  (ISO'T),  a  specification  DOT 
2P  inner  metal  packaging  must  bis  used:  If  the  pressure  exceeds  1100  kpa 
(160  psig)  at  55°C  (130°F),  a  specification  DOT  2Q  inner  metal  packaging 
must  t>e  used.  The  nietal  packaging  must  be  capable  of  withstanding,  nvithout 
bursting,  a  pressure  of  one  and  one-half  times  the  equilitxium  pressure  of  the 
contents  at  55°C  (130°F);  and 

(iii)  Each  completed  inner  packaging  filled  for  shipment  must  have  been  heated 
until  the  pressure  in  ttie  container  Is  equivalent  to  the  equilitxium  pressure  of 
the  contents  at  55°C  (130°F)  without  evidence  of  leakage,  distortion,  or  other 
defect. 

(b)  Specificatk)n  3A,  3AA,  4B,  4BW  or  4B240ET  (§§  178.50,  178  61  and  178.55  of 
this  3utx;hapter)  cylinders  are  authorized  for  use  as  fire  extinguis^<^rs  subiecl  to 
ttie  following  conditions: 

(1)  Cylinders  must  be  used  exclusively  for  ammonium  phospriale,  sodium 
bicarbonate,  potassium  bicartxyiate,  potassium  Imido  dicarboxamide  and 
tyomochlorodifKiromethane  or  t>romotnfluoromethane, 

(2)  cylinders  must  t>e  ctiarged  with  a  nonflammable,  non-toxic,  noncorrosi'/e, 
dry  gas,  having  a  dewpomt  at  or  below  minus  46.7*C  (52°F)  at  101  kpa  (1 
atmosphere)  to  not  more  than  ttie  service  pressure  of  the  cylinder. 

(3)  Cylinders  must  be  protected  externally  t>y  suitatile  corrosion-resisting  coal- 
ings; 

(4)  Cylinders  with  service  pressures  not  exceeding  2070  kpa  (300  psi),  and  a 
water  weight  not  over  5.4  kg  (12  pounds),  are  authorized  to  be  retested  in 
accordance  §  173.34(e)(8)  or  Note  2  of  §  173.34(e)(9):  and 

(5)  Cylinders  having  a  water  weight  capacity  of  greater  than  5.4  kg  (12  pounds) 
are  authorized  to  tie  retested  in  accordance  with  §  1 73.34(e)(9). 

In  §  173.314,  paragraph  (g)(3)  would  be  added  to  read  as  follows: 

9  173.314  Requirements  tor  compressed  gases  in  tank  car  tartks. 
•  •  •  •  • 

(g)*'* 

(3)  Tank  cars  containing  liydrogen  ctikiride,  refrigerated  Hquid.  must  be  unk>aded  so 
that  any  resxlue  rsmalning  in  the  tank,  when  vaporized,  will  not  actuate  the  safely 
relief  device  at  21  "C  (70°F)  during  traisportation 


Regulation  aftacted 


S173.318<a), 


1 173.423.. 


ir 


RMaoiHt)  (or  proposed  change 


To  allow  the  uM  o(  the  abtorwiMion  "OWTT' 
In  place  of  the  phraae  "One  Way  Traval 
Tlma"  to  be  marked  on  cargo  tanka. 


To  correct  a  format  error  in  1 173.423,  Tabia 
7.  by  mdenttng  "CXhar  Iquid*"  Iha 
number  of  tpacaa  a*  "Trtbatad  waiar" 


In  1 173.318,  a  sentence  «  added  at  the  and  of  the  introductory  text  of 

(g),  preceding  paragraph  (g)(1),  to  read  a*  loltowK 
1 17X318  Oyogenc  iiQuid$  in  cargo  tank*. 


(g)  *  '  *  The  abbreviatkxi  "OWTT"  may  be  used  m  place  of  the 
travel-time"  in  ttie  marking  required  by  this  paragraph. 


word*  "One-way- 


In  1 173.423,  the  lormat  of  the  portion  of  Table  7  under  the  caption 

tie  line  entry  "Other  bquids"  wouW  be  revtaed  to  read  < 
f  173.423  Table  of  actMty  iimitt—^xcaptad quanmaaandt 


^i^l 


Table  7— Activity  Limits  for  Limited  Quantities,  Instruments,  and  Articles 


Irubuments  and  artdea 


Nature  of  contents 


Inatiument  and  article 


Package  Intlts 


Uquida: 

Tritiated  water 
<0.i  a/Htar. 
0.1  a  to  1.0- 

>1.0  a/Mar. 

Other  UquUK. 


lOOOCurtea. 

lOOCurtaa. 


10  V^,. 


10  <A.. 


...  ICurta. 
,..  10  VW 


'  For  mtartura  of  radkxwclidea  aee  1 173.433(b). 


ReguleHon  a^teded 


»  175.10. 


R^Monfs)  fof  pvopOMd  OhBnQQ 


To  revise  paragraphs  (aRT).  <aX19),  (a)(2O)(0,  and 
(a)(20Hii)  tor  dartty.  To  raviee  pwagrapha 
(a)(l2)  (iO  and  (V)  lor  oonaiatency  wWi  FAA's 
review  proceduiea.  To  add  new  paragrapha 
(a)(12)(vi)  ««d  (aM23)  to  provide  tor  the  trwia- 
portabon  and  routine  laattng  of 
flraworka  menulactured  tor  DOO  m 
manner  aa  auch  taaUng  la  currently  aulhoriaad 
under  exemptton  DOT  E-7648.  To  add  new 
paragraph  (a)(23)  to  allow  lor  liansportaMon  of 
one  small  carbon  dioxide  cytmdar  m  baggage 
and  provide  tor  conaiatancy  between  require- 
ments contained  In  the  CAO  Techncal  Inatruc- 
tlona  and  the  HMR. 


Prepoaad  amendment 


in  1175.10.  peragraphs  (aKT),  (a)(i9),  (a)(20),  (a)(l2)  Introductory  text  (aMl2)<v)  and 
the  penultimate  sentence  of  paragraph  (a)(i2)(ii)  wouM  be  revised,  and  paragrapha 
(a)(i2)(vi)  and  (a)(23)  wouU  be  added  to  read  aa  foitowa: 

I  ITS.  10  Exceptions. 

(7)  Oxygen,  or  any  hazardous  material  used  for  ttie  generation  of  oxygen,  tor  medical 
wee  by  a  passenger,  which  is  furmstied  and  maintained  aboard  ttie  arcrah  C>y  the 

aircraft  operator  m  accordance  with  14  CFR  121.574  or  135.91. 

•  •  •  •  • 

(12)  Hazardous  matenals  which  are  toaded  and  earned  on  or  m  cargo  aircraft  only  and 
wtiich  are  to  C>e  dispensed  or  expenoed  Ounng  flight  tor  waettier  control,  toreat 
preaervation  and  protection,  fkxid  control,  or  avalanche  corttrol  purposea  or  rowUne 
quahty  control   testing  of   special   fireworks  manufactured  tor  ttie  Depertment  o( 

Defense  when  the  toitowmg  requvaments  are  met 

•  •  •  ■  • 

W  *  •  •  The  manual  must  be  approved  by  ma  FAA  Civil  Aviation  Security  Office 
responsibie  for  reviewing  ttie  operator's  hazardous  matenals  program  or  the  FAA  Ovll 

Aviation  Secunty  Office  m  the  region  wtiers  the  operator  «  located  '  *  * 

•  •  •  •  • 

(V)  Whan  dynamite  and  blasting  caps  are  carried  tor  avalanche  control  flg^ta.  the 
axptosive  must  be  handled  by.  and  at  all  times  be  under  the  control  of.  a  (|uaWlid 
blaster  When  required  by  state  or  tocal  authority,  ttie  blaster  must  be  Hcaneed  and 
the  authority  must  be  identified  m  writing  to  the  FAA  CrvH  Aviation  Security  Office 
reaponaibie  for  reviewing  the  operator's  hazardous  matenals  program  or  the  FAA  CiiM 
Avwtion  Secunty  Office  m  the  region  where  trie  operator  it  tocated 

(vf)  When  special  fireworks  aenal  Iflumln8tir)g  flares,  manutacturad  spedficaSy  tor  the 
DOO.  are  earned  tor  m-flight  routine  quality  control  testing,  trie  fireworks  muat  be 
handled  by.  and  at  all  times  be  under  the  control  of.  a  qualified  person  who  hat  been 
traKW)  in  accordance  with  •  program  approved  by  ttie  local  FAA  CrvH  Ai^aMon 
Security  Field  Office  The  aircraft  must  be  specially  modified  to  corxluct  the  taatng 
operation  and  muat  be  specifically  approved  for  tuch  operabona  by  the  local  FAA 
CtvN  Aviatton  Security  FieW  Offk:e  before  the  flight 

a  m  •  a  • 

(19)  A  wheelchair  or  other  baltary-powerad  mobility  aid  aqUppad  with  a  nonapiBable 

banary,  aa  checked  baggage,  prodded  tfiat— 
(0  The  tMtltry  meets  the  provistont  of  f  173.159(d)  for  nonapllable  battariea  and  la 

martiad  "DOT  NONSPILLABLE  BATTERY"; 
(I)  Viaual  inspection  of  the  battery  reveals  no  obvious  defects; 

(H)  TTie  battery  is  disconnected  and  lermrtais  are  insulated  to  prevent  short  ctrcuta; 
(iv)  The  battery  «  securety  attached  to  the  wheetohair  or  mobility  akt  or  •  removed  and 

placed  m  a  strong,  ngid  packaging;  and 
(V)  Any  packaging  or  housing  which  endoaet  the  battery  it  marked  "DOT  NONSPtLLA- 

BLE  BATTERY". 
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F6der^l  Rc: 


Regulation  affected 


Reason(s)  for  proposed  cfiange 


5175.25.._ 


S  175  26  (new) . 


To  require  that  airport  operators  display  warning 
signs  at  prominent  locations  within  the  airport 
for  passengers  carrying  undeclared  fiazardous 
materials  atioard  the  aircraft 


To  require  airport  operator  to  display,  at  certain 
locations  within  airports,  warning  signs  alerting 
persons  of  requirements  and  penalties  associat- 
ed with  offering  urxlodared  hazardous  materials 
for  transportation  atxiard  an  aircraft 


S  17S.78(a).. 


S  175.700(b)- 


To  ciarify  that  storage  segregation  requirements 
apply  in  storage  facilities  at  airpofts. 


To  specify  a  time  frame  within  wt^ich  an  air  carrier 
must  notify  the  shipper  of  an  incident  involving 
a  hazardous  material. 


Proposed  amendment 


(20)  A  wheelchair  or  other  battery-powered  mobility  aid  equipped  with  a  spillable  battery. 

as  cfiecked  baggage,  provided  that— 
0)  Visual  inspection  of  the  battery  reveals  no  obvious  defects; 

fii)  The  battery  is  disconnected  and  terminals  are  Insulated  to  prevent  short  circuits; 
(Hi)  The  pilot-<n-command  is  advised,  either  orally  or  In  writing,  pnor  to  departure  as  to 

the  location  of  the  battery  aboard  the  aircraft  and 
(Iv)  The  wheelchair  or  mobility  aid  is  loaded,  stowed,  secured  and  unloaded  In  an 

upright  position  or  the  battery  is  removed,  the  wheelchair  or  trwbility  aid  is  carried  as 

checked  baggage  without  further  restriction,  and  the  removed  battery  is  canied  In  a 

strong,  rigid  pacltaging  under  the  following  conditions: 

(A)  The  packaging  must  be  leak-bght  and  impervious  ot  battery  fluid.  An  inner  liner  may 
be  used  to  satisfy  this  requirement  if  ttie  liner  completely  suoounds  the  battery  with 
absort>ent  material  and  has  a  leakproof  closure: 

(B)  The  battery  must  be  protected  against  short  circuits,  secured  upright  In  the 
packaging,  and  packaged  vnth  enough  compatible  absortjent  material  to  completely 
at>9orb  Rquid  contents  in  tf»e  event  of  rupture  of  the  tiattery;  aixl 

(C)  The  packaging  must  be  labeled  with  a  CORROSIVE  label,  marked  to  indicate  proper 
orientation,  and  marked  with  the  words  "Battery,  wet  with  wheelchair." 

•  •  •  •  • 

(23)  With  approval  of  the  aircraft  operator,  one  small  carbon  dioxide  cylinder  fitted  into  a 
self-inflating  life-jacket  plus  one  spare  cartridge  may  be  carried  by  a  passenge'  or 
crew  memtier  in  checked  or  carry-on  baggage. 

In  S  175.25,  paragraph  (a)  would  be  revised  to  read  as  follows: 

S  175.25  Informing  passengers  about  hazardous  materials  restnctiona. 

(a)  Each  aircraft  operator  who  engages  in  for-hire  transportation  of  passengers  shaH 
display  notices  to  passengers  concerning  the  requirements  for  and  penalties  associat- 
ed with,  the  carriage  of  hazardous  materials  aboard  aircraft  Each  nottee  must  be 
legible,  be  prominently  displayed  in  visible  airport  locations  and  be  seen  by  passen- 
gers where  the  aircraft  operator  issues  tickets,  checks  baggage,  and  maintains  aircraft 
boarding  areas. 

•  •  •  •  • 

A  new  8  175.26  would  be  added  to  read  as  follows: 

§  175.26  Notification  to  cargo  customers  of  the  hazardous  materials  moulrgments. 

(a)  Each  operator  who  engages  in  the  acceptance  and  transport  of  cargo  by  aircraft 
shall  display  notices  to  persons  otfenng  cargo  concerning  the  requirements  and 
penalties  associated  with  the  carriage  of  hazardous  materials  aboard  aircraft  Such 
notices  shall  tie  prominently  displayed  in  each  kxation  where  the  operator  conducts 
cargo  operations  and  accepts  cargo  for  transport  by  aircraft  Each  notice  must 
contain  the  folkswing  information: 

Federal  law  fort>ids  the  offering  and  acceptance  of  cargo  containing  hazardous 
materials  (dangerous  goods)  for  transportation  by  aircraft,  except  as  provided  in 
the  Federal  Hazardous  Materials  Regulations  (49  CFR  parts  171-180). 
A  violation  can  result  in  cwil  penalties  of  up  to  $25,000  and  cnminal  penalties  of  up 

to  $500,000  and  5  years  impnsonment  (49  U.S.C.  1809). 
Hazardous  materials  (dangerous  goods)  include  explosives,  compressed  gases, 
flammable  liquids  and  solids,  oxidizers,  poisorw,  corrosives  and  radioactive 
inaterials. 
For  transportation  as  cargo,  hazardoiis  materials  must  conform  to  applicable 
natior^  or  international  regulations  and  t>e— 
Property  classified,  auttKirized  and  within  prescribed  quantity  limitations  for 

transportation  by  aircraft 
Packaged  in  authorized  packages  wttich  are  property  marited  and  labeled. 

auttwnzed  and  in  condition  for  transportation  t>y  aircraft 
Accompanied  tjy  a  signed  shipping  paper  describing  the  contents  and  certifying 
conformance  to  the  applicable  regulations. 

(b)  The  infonmation  contained  In  paragraph  (a)  of  this  sectnn  must  be  printed: 

(1)  In  legible  English; 

(2)  In  lettering  of  at  least  9  5  mm  (3/8  inch)  in  height 

(3)  On  a  background  of  contrasting  color. 

(c)  Size  and  color  of  the  notice  are  optional.  Additional  Informatioo.  examples,  or 
illustrations,  if  not  inconsistent  with  required  information,  may  tie  included 

The  Introductory  text  preceding  Tat)le  1  in  paragraph  (a)  of  $  175.78  would  be  revised  to 
read  as  follows: 

S  175. 78  Stowage  compatibility  of  cargo. 

(a)  For  stowage  on  an  aircraft  In  a  cargo  facility,  or  at  any  other  area  at  an  airport 
designated  for  the  stowage  of  hazardous  materials,  packages  containing  hazardous 
matenals  which  might  react  dangerously  iKnth  one  anottier  may  not  be  placed  next  to 
each  other  or  in  a  position  that  would  allow  a  dangerous  interaction  in  the  event  of 
leakag«. 

•  •  •  •  • 

In  §  175.700,  two  sentences  would  be  added  between  the  first  and  second  sentence  of 

paragraph  (b)  to  read  as  follows: 
S  175.700  Special  limitations  artd  requirements  for  radloactiye  materials. 

(a)  •  •  • 

(b)  •  *  •  In  addition  to  the  reporting  requirements  of  g  175,46,  the  carrier  must  notify  the 
Shipper  at  the  eartiest  practicable  morhent  foHowing  any  incident  In  which  there  has 
been  breakage,  spillage  or  suspected  radioactive  contamination  involving  a  radioac- 
tivo  matenal  shipment  In  no  instance  may  the  notification  be  later  than  the  dose  of 
business  of  ttie  following  woriutay.  *  *  * 


Regulation  affected 

R 

J  177.804...^ 
f  178.261-2( 

To  remove 

t) 

those  ml 
•ions  of 

To  provkle 

nonmeta 
ediadint 

Issued  in  Washington.  DC  on 
under  authoiity  delegated  in  49 
appendix  A. 
Alan  I.  Roberts, 
Associate  Administrator  for  He 
Materials  Safety. 
IFR  Doc.  91-18357  Filed  8-ft-91; 
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DEPARTMENT  OF  THE  INI 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 
RIN  10ie-AB62 

Endangered  and  Threaten^ 
and  Plants;  Proposed  Detc 
Experimental  Population  S 
Introduced  Population  of  I 
In  North  Carolina  and  Teni 

aqency:  Fish  and  Wildlife  I 
action:  Proposed  rule. 

summary:  The  Service  pro[ 
introduce  mated  pairs  of  re 
[Cam's  rufus)  into  the  Great 
Mountains  National  Park  (I 
Haywood  and  Swain  Count 
Carolina,  and  Blount,  Cocki 
Counties  In  Tennessee,  and 
this  population  to  be  a  noni 
experimental  population  ac 
section  10(j]  of  the  Endangc 
Act  of  1973  (Act],  as  amend 
presently  one  other  nonessi 
experimental  population  th 
introduced  in  1987  on  the  A 
National  Wildlife  Refuge  in 
Carolina.  The  currently  pro 
introduction  is  part  of  a  coi 
by  the  Service  to  reestablis 
wolf  within  its  historic  ran{ 
may  continue  to  function  ai 
natural  environment.  Expei 
population  status  is  being  f 
because  section  10(j]  autho 
discretion  in  devising  an  ac 
management  program  for  a 
experimental  population  th 
regularly  listed  species,  a  c 
in  insuring  that  other  agenc 
public  will  accept  the  propi 
reintroduction.  No  conflictf 
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Proposed  amendment 

^  twtteelchair  or  other  tMttery-powered  mobility  aid  equipped  with  a  spillable  battery, 

checked  baggage,  provided  ttiat— 

iual  inspection  of  the  battery  reveals  no  obvious  detects; 

he  battery  is  disconnected  and  terminals  are  Insulated  to  prevent  short  circuits; 

fie  pilotHn-command  is  advised.  e<tt>er  orally  or  In  writng.  prior  to  departure  as  to 

I  location  6<  ttie  battery  at>oard  ttie  aircraft  and 

'he  wheelchair  or  mobility  aid  is  loaded,  stowed,  secured  and  unloaded  In  an 

■ight  position  or  ttie  battery  is  removed,  the  wheelchair  or  mobility  aid  is  carried  as 

scked  baggage  without  furttier  restriction.  ar>d  the  removed  battery  is  canied  In  a 

5ng,  rigid  packaging  under  the  following  conditions: 

he  packaging  must  be  leak-bghi  and  impervious  ot  battery  flukl.  An  inner  Bner  may 

used  to  sabsty  this  requirement  A  the  liner  completely  surrounds  the  battery  with 

iort>ent  material  arxl  has  a  leakproof  closure: 

Tie  battery  must  be  protected  against  short  circuits,  secured  upright  In  the 

Paging,  and  packaged  with  enough  compatible  absort>ent  material  to  completely 

KXb  liquid  contents  in  the  event  of  rupture  of  ttie  battery;  and 

tye  packaging  must  be  labeled  with  a  CORROSIVE  label,  marked  to  mrficate  proper 

jntation.  and  marked  with  the  words  "Battery,  wet  with  wheelchair." 

•  •  •  k  • 

With  approval  of  the  aircraft  operator,  one  small  carbon  dioxkle  cylinder  fined  into  a 

Mnflating  life-iacket  plus  one  spare  carthdge  may  tie  carried  by  a  passenger  or 

w  member  in  checked  or  carry-on  baggage. 

75.25.  paragraph  (a)  wouW  be  revised  to  read  as  follows: 

.25  Informing  passengers  about  hazardous  materials  rvstncttona. 

ach  aircraft  operator  who  engages  in  for-hire  transportatkxi  of  passengers  Shan 

3lay  notices  to  passengers  concerning  the  requirements  for  arxJ  penalties  associat- 

with.  the  caniage  of  hazardous  materials  atxiard  aircraft.  Each  notk»  must  be 

bl9,  be  prominently  displayed  in  visible  airport  locations  and  be  seen  by  passen- 

s  where  the  aircraft  operator  issues  tickets,  ctiecks  t>aggage,  and  maintains  aircraft 

irding  areas. 

*  •  •  •  • 

r  S  175.26  would  be  added  to  read  as  follows: 

26  Notification  to  cargo  customers  of  the  ftazardous  materials  requirements. 

jch  operator  who  engages  in  the  acceptance  and  transport  of  cargo  by  aircraft 

II  display  notices  to  persons  otfenng  cargo  concerning  the  requremants  and 
allies  associated  with  the  carnage  of  hazardous  matenals  aboard  aircraft  Such 
ces  shall  be  prominently  displayed  in  each  kx»tion  where  the  operator  cor>duct8 
JO  operations  and  accepts  cargo  for  transport  by  aircraft  Each  nottee  must 
tain  the  following  informatkxi: 

ederaJ  law  forbids  the  offering  and  acceptance  of  cargo  containing  hazardous 
materials  (dangero-JS  goods)  lor  transportation  by  aircratt.  except  as  provided  In 
the  Federal  Hazardous  Materials  Regulations  (49  CFR  parts  171-180). 
vwlafion  can  result  in  cwH  penalties  of  up  to  $25,000  and  criminal  penalties  of  up 
to  $500,000  and  5  years  impnsonment  (49  U.S.C.  1809). 
azardous  materials  (dangerous  goods)  include  explosives,  compressed  gases, 
flammat>le  liquids  and  solids,  oxidizers,  poisons,  corrosives  and  radioactive 
materials. 

or  transportation  as  cargo,  ftazardous  nnatenals  must  conform  to  applicable 
national  or  international  regulations  and  be- 
Properly  classified,  authorized  and  within  prescribed  quantity  KmitatKins  tor 

transportation  Ijy  arcraft 
Packaged  in  authorized  packages  wtiich  are  property  marited  and  labeled, 

authonzed  and  in  condition  for  transportation  by  aircraft 
Accompanied  by  a  signed  shipping  paper  describing  the  contents  and  certifying 
conformance  to  the  applicatile  regulations. 
ie  information  contained  In  paragraph  (a)  of  this  section  must  be  printed 
legitile  English: 

lettering  of  at  least  9  5  mm  (3/8  inch)  in  height 
a  background  of  contrasting  color. 

;e  and  color  of  the  notice  are  optional.  Additional  Infbnnation.  examples,  or 
[rations,  if  not  inconsis;ant  with  required  infomwtion,  may  be  included 
Iroductory  text  preceding  Table  1  in  paragraph  (a)  of  S  175.78  wouW  be  revised  to 
lastoDows: 

78  Stowage  compatibility  of  cargo. 

r  stowage  on  an  aircraft  in  a  cargo  facility,  or  at  any  other  area  at  an  airport 
gnatad  for  the  stowage  of  hazardous  materials,  packages  containing  hazanjous 
snals  which  m»ghl  react  dangerously  with  one  anottier  may  not  be  placed  next  to 
1  other  or  in  a  position  that  would  allow  a  dangerous  interactkm  In  the  event  of 
age. 
•  •  •  •  • 

'5.700,  two  sentences  wouJd  be  added  between  the  first  and  second  sentence  of 

graph  (b)  to  read  as  follows: 

^00  Special  limitations  and  requirements  for  radioactive  materials. 

• 

*  In  addition  to  the  reporting  requirements  of  S  175.46,  the  canier  must  notity  the 
per  at  the  eariiest  practicatXe  morrient  foWowing  any  incidenf  In  which  there  has 
1  breakage,  spillage  or  suspected  radwactive  contamination  involving  a  radioac- 
mafenal  shtpment  In  no  instance  may  ttie  notification  t)e  later  ttian  ttie  clooo  of 
less  of  the  folkjwtng  woriuJay.  *  *  * 


Regulation  affected 


1177.804.... 

I 

|178.251-2(a)... 


Reason<s)  tor  proposed  change 


To  remove  the  qualifying  words  "to  the  extent 
those  rules  appty"  to  fully  Incorporate  the  provi- 
sions of  the  FMCSR. 

To  provide  for  ■  discharge  cap  or  plug  made  of 
nonmetalUc  material  compatible  with  ttie  Intend- 
ed lading,  on  DOT  56  and  57  portable  tanks. 


Proposed  amendment 


Section  177.804  wouW  be  revised  to  read  as  foAows: 

{  177.804  Compliance  with  the  Federal  Motor  Carrier  Safety  ReguUHont. 

Motor  earners  and  other  persons  subjeci  to  ttus  part  shall  comply  with  49  CFR  parts 

390  through  397  (excluding  K  397.3  and  397.9). 
In  {  178.251-2.  paragraph  (a)  woutd  be  revised  to  read  as  foUows: 
i  178.251-2  Matenals  of  construction. 
(a)  Except  for  gaskets,  pressure  relief  devKes,  valve  seats,  liners,  krengs.  and  caps  or 

plugs  used  as  secondary  ck>sing  devices  over  discharge  openings,  materials  of 

construction  must  be  metal. 


Issued  in  Washington.  DC  on  July  29. 1991, 
under  authority  delegated  in  49  CFR  part  106. 
appendix  A. 
Alan  I.  Roberto. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
(FR  Doc,  91-18357  Filed  8-6-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB62 

Endangered  and  Threatened  WildNfe 
and  Planta;  Proposed  Determination  of 
Experimentai  Population  Statue  for  an 
Introduced  Population  of  Red  Wolves 
In  Nortti  Carolina  and  Tennessee 

agency:  Fish  and  Wildlife  Service. 
action:  Proposed  rule. 

summary:  The  Service  proposes  to 
introduce  mated  pairs  of  red  wolves 
[Cam's  rufus)  into  the  Great  Smoky 
Mountains  National  Park  (Park), 
Haywood  and  Swain  Counties  in  North 
Carolina,  and  Blount.  Cocke,  and  Sevier 
Counties  in  Tennessee,  and  to  determine 
this  population  to  be  a  nonessential, 
experimental  population  according  to 
section  10(j]  of  the  Endangered  Species 
Act  of  1973  (Act),  as  amended.  There  is 
presently  one  other  nonessential, 
experimental  population  that  was 
introduced  in  1987  on  the  Alligator  River 
National  Wildlife  Refuge  in  North 
Carolina.  The  currently  proposed 
introduction  is  part  of  a  continuing  effort 
by  the  Service  to  reestablish  the  red 
wolf  within  its  historic  range  so  that  it 
may  continue  to  function  as  a  part  of  the 
natural  environment.  Experimental 
population  status  is  being  proposed 
because  section  10(j]  authorizes  more 
discretion  in  devising  an  active 
management  program  for  an 
experimental  population  than  for  a 
regularly  listed  species,  a  critical  factor 
in  insuring  that  other  agencies  and  the 
public  will  accept  the  proposed 
reintroduction.  No  conflicts  are 


envisioned  between  the  red  wolf 
reintroduction  in  the  Park  and  any 
existing  or  anticipated  Federal  agency 
actions  or  traditional  public  uses  of  the 
Park  or  adjacent  U.S.  Forest  Service 
lands. 

In  relation  to  the  existing 
experimental  population  on  Alligator 
River  National  Wildlife  Refuge,  the 
Service  proposes  to  revise  the 
associated  special  rule  to  (1)  modify  the 
project  review  date  deadline  and  (2)  add 
Beaufort  County.  North  Carolina,  to  the 
list  of  nearby  counties  where  the 
experimental  population  designation 
would  apply. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  September 
6, 1991. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Red  Wolf  Coordinator.  U.S.  Fish 
and  Wildlife  Service.  330  Ridgefield 
Court.  Asheville.  North  Carolina  28806. 
Comments  and  materials  received  will 
be  available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  V.  Gary  Henry.  Red  Wolf 
Coordinator,  at  the  above  address 
(telephone  704/665-1195). 
SUPPtXMENTARY  INFORMATION: 

Background 

Among  the  significant  changes  made 
by  the  Endangered  Species  Act 
Amendments  of  1982.  Public  Law  97-304. 
was  the  creation  of  a  new  section  10(j) 
which  provides  for  the  designation  of 
specific  introduced  populations  of  listed 
species  as  "experimental  populations." 
Under  previous  authorities  in  the  Act. 
the  Service  was  permitted  to  reintroduce 
populations  into  unoccupied  portions  of 
a  listed  species'  historic  range  when  it 
would  foster  the  conservation  and 
recovery  of  the  species.  Local  opposition 
to  reintroduction  efforts,  however, 
stemming  from  concerns  about  the 
restrictions  and  prohibitions  on  private 
and  Federal  activities  contained  in 
sections  7  and  9  of  the  Act  severely 
handicapped  the  effectiveness  of  this  as 
a  management  tool. 


Under  section  10(j),  past  and  future 
reintroduced  populations  established 
outside  the  current  range,  but  within  the 
species'  historic  range,  may  be 
designated,  at  the  discretion  of  the 
Service,  as  "experimental."  Such 
designations  increase  the  Service's 
flexibihty  to  manage  these  reintroduced 
populations,  because  such  experimental 
populations  may  be  treated  as 
threatened  species  for  purposes  of 
section  9  of  the  Act.  The  Service  has 
much  more  discretion  in  devising 
management  programs  for  threatened 
species  than  for  endangered  species, 
especially  on  matters  regarding 
incidental  or  regulated  takings. 
Moreover,  experimental  populations 
found  to  be  "nonessential"  to  the 
continued  survival  of  the  species  in 
question  are  treated  as  if  they  were  only 
proposed  for  listing  for  purposes  of 
section  7  of  the  Act.  except  as  noted 
below. 

A  "nonessential"  experimental 
population  is  not  subject  to  the  formal 
consultation  requirement  of  section 
7(a)(2)  of  the  Act.  but  if  the  experimental 
population  is  found  on  a  National 
Wildlife  Refuge  or  National  Park,  the 
full  protection  of  section  7  applies  to 
Buch  animals.  (The  provision  in  section 
7(a)(1)  applies  to  all  experimental 
populations.)  The  individual  organisms 
comprising  the  designated  experimental 
population  can  be  removed  from  an 
existing  source  or  donor  population  only 
after  it  has  been  determined  that  their 
removal  itself  is  not  likely  to  jeopardize 
the  continued  existence  of  the  species, 
and  must  be  done  under  a  permit  issued 
in  accordance  with  the  requirements  in 
50  CFR  17.22. 

The  red  wolf  [Cam's  rufus)  is  an 
endangered  species  that  is  currently 
found  in  the  wild  only  as  an 
experimental  population  on  the 
Service's  Alligator  River  National 
Wildlife  Refuge  in  Dare  and  Tyrrell 
Counties.  North  Carolina,  and  as  an 
endangered  species  in  three  small  island 
propagation  projects  located  on  Bulls 
Island.  South  Carolina:  Horn  Island. 
Mississippi;  and  St.  Vincent  Island, 
Florida.  TTiese  four  carefully  managed 
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wild  populations  contain  a  total  of  at 
least  23  animals,  including  pups.  The 
remaining  red  wolves  are  located  in  23 
captive  breeding  facilities  in  the  United 
States.  The  captive  population  presently 
numbers  146  animals,  including  pups. 

The  red  wolf  was  originally  native  to 
the  Southeastern  United  States  from  the 
Atlantic  Coast  westward  to  central 
Texas  and  Oklahoma,  and  from  the  Gulf 
of  Mexico  to  central  Missouri  and 
southern  Illinois.  The  historic 
relationship  of  the  red  wolf  to  other  wild 
canids  is  poorly  understood,  but  it  is 
thought  that  the  red  wolf  coexisted  with 
the  coyote  [Canis  latrans]  along  its 
western  range  generally  along  the  line 
where  deciduous  cover  gave  way  to 
open  prairie  in  Texas  and  Oklahoma. 
The  gray  wolf  [Cam's  lupus)  is  believed 
to  have  frequented  the  range  north  and 
west  of  the  red  wolf,  but  also  occurred 
among  the  higher  elevations  of  the 
Appalachian  Mountains  as  far  south  as 
Georgia  and  Alabama.  Fossil  records 
indicate  both  species  inhabiting  these 
higher  elevations  at  one  time  or  another. 
Historical  evidence,  however,  seems  to 
characterize  the  red  wolf  as  most 
xommon  in  the  once  vast  pristine 
bottomland  riverine  habitats  of  the 
Southeast,  and  especially  numerous  in 
and  adjacent  to  the  extensive 
"canebrakes"  that  occurred  in  these 
habitats.  The  canebrakes  harbored  large 
populations  of  swamp  and  marsh 
rabbits,  considered  likely  t(J  be  the 
primary  prey  of  the  red  wolf  under 
natural  conditions.  The  demise  of  the 
red  wolf  was  directly  related  to  man's 
activities,  especially  land  changes,  such 
as  the  drainage  of  vast  wetland  areas 
for  agricultural  purposes;  the 
construction  of  dam  projects  that 
inundated  prime  bottomland  habitat; 
and  predator  control  efforts  at  the 
private.  State,  and  Federal  levels.  At 
that  time  the  natural  history  of  the  red 
wolf  was  poorly  understood,  and  like 
most  other  large  predators,  it  was 
considered  a  nuisance  species. 

Today,  the  red  wolfs  role  as  a 
potentially  important  part  of  a  natural 
ecosystem,  if  it  can  be  restored  to 
portions  of  its  historic  range,  is  certainly 
better  appreciated.  Furthermore,  it  is 
now  clear  that  traditional  controls 
would  not  be  needed  in  any  case;  the 
red  wolf  poses  no  threat  to  livestock  in 
situations  where  its  natural  prey, 
especially  such  mammal  species  as 
groundhogs,  rabbits,  raccoons,  and  deer, 
is  abundant.  Park  Service  surveys  and 
studies  in  the  Park  have  documented 
that  there  is  an  adequate  prey  base, 
especially  in  the  Cades  Cove  quadrant 
in  Tennessee. 


Man-caused  pressures  eventually 
forced  the  red  wolf  into  the  lower 
Mississippi  River  drainage  and  lastly 
into  the  prairie  marshes  of  southeast 
Texas  and  southwest  Louisiana.  This 
was  where  the  only  surviving  population 
remained  in  the  mid-1970s  when  the 
Service  decided  to  trap  as  many 
surviving  animals  as  possible  and  place 
them  in  a  captive  breeding  program. 
This  decision  was  based  on  the 
obviously  low  number  of  red  wolves  left 
in  the  wild,  poor  physical  condition  of 
these  animals  due  to  internal  and 
external  parasites  and  disease,  and  the 
threat  posed  by  an  expanding  coyote 
population  and  consequent 
interbreeding  problems. 

A  Red  Wolf  Captive  Breeding  Program 
was  established  by  contract  with  the 
Point  Defiance  Zoological  Park  and 
Aquarium  in  Tacoma,  Washington.  Soon 
thereafter  40  wild-caught  adult  red 
wolves  were  provided  to  the  breeding 
program,  and  the  first  Utter  of  pups  was 
bom  in  May  1977.  Since  then,  the  wolves 
have  continued  to  prosper  at  this  and  22 
other  captive  facilities  throughout  the 
United  States.  Without  this  extreme 
action  it  is  certain  that  the  red  wolf 
would  now  be  extinct  Throughout  this 
time,  however,  the  goal  of  the  Service's 
red  wolf  recovery  program  has 
continued  to  be  the  eventual  release  of 
at  least  some  of  the  captive  animals  into 
the  wild  to  estabhsh  populations  within 
the  species'  historic  range. 

To  demonstrate  the  feasibility  of 
reintroducing  red  wolves,  the  Service 
conducted  carefully  planned  one-year 
experiments  in  1976  and  1978.  These 
experiments  involved  the  release  of 
mated  pairs  of  wild-caught  red  wolves 
onto  Bulls  Island,  a  5.000-acre 
component  of  the  Cape  Romain  National 
Wildlife  Refuge  near  Charleston,  South 
Carolina.  The  results  of  these  carefully 
planned  releases  indicated  that  it  is 
feasible  to  reestablish  adult  wild-caught 
red  wolves  in  selected  habitats  in  the 
wild.  The  experiments  were  eventually 
terminated,  and  the  wolves  recaptured 
and  returned  to  captivity.  Bulls  Island 
was  not  large  enough  to  support  a 
population  of  red  wolves  indefinitely, 
and  it  was  never  intended  to  be  a 
permanent  reintroduction  site. 
Observations  and  conclusions  derived 
from  these  experiments,  plus  knowledge 
gained  with  wild-caught  but  captive- 
reared  pups  in  Texas,  also  indicated  the 
potential  probability  of  being  able  to 
successfully  establish  captive-reared 
populations  in  the  wild. 

A  great  deal  of  investigative  effort  by 
Service  personnel  during  the  mid-1980s 
revealed  that  good  habitat  for  the  red 
wolf  existed  on  lands  in  northeastern 


North  Carolina  that  eventually  became 
the  Alligator  River  National  Wildlife 
Refuge.  These  properties  in  Dare  and 
Tyrrell  Counties  comprise  nearly  120,000 
acres  of  the  finest  wetland  ecosystems 
remaining  in  the  Mid-Atlantic  region  of 
the  United  States.  Adjacent  to  the  refuge 
is  a  47.000-acre  U.S.  Air  Force  weapons 
range  with  similar  habitats.  Intensive 
studies  revealed  a  good  prey  base 
within  these  Federal  properties,  a  low 
human  population  within  the  general 
area,  and  virtually  no  livestock.  The 
small  agricultiu-al  base  in  the  area  was 
row  crop  farming  for  com  and  soybeans. 
After  briefing  the  North  Carolina 
Congressional  delegation,  the  North 
Carolina  Wildlife  Resources 
Commission,  the  Commissioner  of 
Agriculture,  and  the  Governor's  staff,  an 
intensive  effort  to  inform  the  local 
public  of  the  red  wolf  and  its  plight 
resulted  in  local  acceptance  of  a 
reintroduction  project.  This  acceptance 
was  voiced  by  local  residents  during 
four  public  meetings  held  in  the  project 
area.  In  addition  to  public  information 
and  education,  the  use  of  new 
technology  was  highlighted.  This  was 
the  use  of  the  "capture  collar."  an 
electronic  device  that  permitted  project 
personnel  to  track  released  red  wolves 
and  also  tranquilize  an  animal  if  needed. 

On  November  12, 1986,  four  pairs  of 
adult  red  wolves  were  shipped  to  the 
Alligator  River  National  Wildlife  Refuge 
to  begin  a  &-month  acclimation  process. 
Because  of  unexpected  delays  in 
development  of  the  capture  collar, 
wolves  were  not  released  until 
September  1987.  Despite  anticipated 
mortalities  during  the  first  8  months  of 
release,  the  reintroduction  effort  has 
proven  that  captive-reared  red  wolves 
can  be  successfully  released  and  survive 
in  the  wild.  Reproduction  occurred  the 
first  year  the  animals  were  released, 
and  at  the  moment  there  are  15  red 
wolves  ahve  in  the  wild  on  lands 
comprising  the  Alligator  River  National 
Wildlife  Refuge  and  the  adjacent  Air 
Force  Weapons  Range  in  Dare  County. 

A  strategy  to  propagate  wild  red  wolf 
offspring  was  initiated  on  November  19, 
1987,  when  a  pair  of  adult  wolves  was 
shipped  from  the  captive  breeding 
project  in  Washington  State  to  Bulls 
Island.  Two  other  island  projects  have 
subsequently  been  initiated,  one  on 
Hom  Island,  Mississippi,  and  the  other 
on  St.  Vincent  Island.  Florida.  The 
island  propagation  strategy  has  proven 
to  be  very  successful.  These  island 
projects  are  now  providing  wild  young 
red  wolves  to  the  project,  as  well  as 
serving  as  Ideal  training  sites  for 
captive-bom  adult  wolves  to  learn  their 
skills  in  a  wild  but  controlled  situation. 
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North  Carolina  that  eventually  became 
the  Alligator  River  National  Wildlife 
Refuge.  These  properties  in  Dare  and 
Tyrrell  Counties  comprise  nearly  120,000 
acres  of  the  finest  wetland  ecosystems 
remaining  in  the  Mid-Atlantic  region  of 
the  United  States.  Adjacent  to  the  refuge 
is  a  47,000-acr8  U.S.  Air  Force  weapons 
range  with  similar  habitats.  Intensive 
studies  revealed  a  good  prey  base 
within  these  Federal  properties,  a  low 
human  population  within  the  general 
area,  and  virtually  no  livestock.  The 
small  agricultural  base  in  the  area  was 
row  crop  farming  for  com  and  soybeans. 
After  briefing  the  North  Carolina 
Congressional  delegation,  the  North 
Carolina  Wildlife  Resources 
Commission,  the  Commissioner  of 
Agriculture,  and  the  Governor's  staff,  an 
intensive  effort  to  inform  the  local 
public  of  the  red  wolf  and  its  plight 
resulted  in  local  acceptance  of  a 
reintroduction  project.  This  acceptance 
was  voiced  by  local  residents  during 
four  public  meetings  held  in  the  project 
area.  In  addition  to  public  information 
and  education,  the  use  of  new 
technology  was  highlighted.  This  was 
the  use  of  the  "capture  collar,"  an 
electronic  device  that  permitted  project 
personnel  to  track  released  red  wolves 
and  also  tranquilize  an  animal  if  needed. 

On  November  12, 1986,  four  pairs  of 
adult  red  wolves  were  shipped  to  the 
Alligator  River  National  Wildlife  Refuge 
to  begin  a  &-month  acclimation  process. 
Because  of  unexpected  delays  in 
development  of  the  capture  collar, 
wolves  were  not  released  until 
September  1987.  Despite  anticipated 
mortahties  during  the  first  8  months  of 
release,  the  reintroduction  effort  has 
proven  that  captive-reared  red  wolves 
can  be  successfully  released  and  survive 
in  the  wild.  Reproduction  occurred  the 
first  year  the  animals  were  released, 
and  at  the  moment  there  are  15  red 
wolves  alive  in  the  wild  on  lands 
comprising  the  Alligator  River  National 
Wildlife  Refuge  and  the  adjacent  Air 
Force  Weapons  Range  in  Dare  County. 

A  strategy  to  propagate  wild  red  wolf 
offspring  was  initiated  on  November  19, 
1987,  when  a  pair  of  adult  wolves  was 
shipped  from  the  captive  breeding 
project  in  Washington  State  to  Bulls 
Island.  Two  other  island  projects  have 
subsequently  been  initiated,  one  on 
Horn  Island,  Mississippi,  and  the  other 
on  St.  Vincent  Island,  Florida.  The 
island  propagation  strategy  has  proven 
to  be  very  successful.  These  island 
projects  are  now  providing  wild  young 
red  wolves  to  the  project,  as  well  as 
serving  as  ideal  training  sites  for 
captive-bom  adult  wolves  to  learn  their 
skills  in  a  wild  but  controlled  situation. 


At  the  present  time  there  are  five  red 
wolves  on  the  three  island  projects.  The 
three  island  projects  are  not 
reintroduction  sites,  but  simply 
temporary  efforts  to  rear  young  wild 
animals  for  later  use  in  mainland 
reintroduction  efforts. 

The  Fish  and  Wildlife  Service  Captive 
Breeding  Program  in  Washington  State 
has  48  animals,  including  pups.  There 
are  98  other  red  wolves,  including  pups, 
in  the  remaining  22  public  and  private 
zoos  and  captive  facilities  in  the  United 
States.  The  Service  has  full 
responsibility  for  all  red  wolves  in 
captivity.  It  is  from  these  captive 
breeding  projects  and  the  island 
propagation  projects  that  wolves 
selected  for  reintroduction  in  the  Park 
will  come. 

For  the  past  year  Fish  and  Wildlife 
Service  and  National  Park  Service 
personnel  have  been  developing  a 
reintroduction  strategy  for  the  red  wolf 
in  the  Park.  Considerable  effort  has 
been  expended  in  assessing  local 
interests  and  concems  with  such  a 
project.  North  Carolina  and  Tennessee 
congressional  representatives, 
respective  State  wildlife  agencies,  state 
agricultural  agencies.  Farm  Bureaus, 
local  agricultural  interests,  and  a  variety 
of  local  organizations  have  been 
apprised  of  the  project.  The  project  is 
designed  to  address  significant 
questions  that  have  to  be  clarified 
before  additional  red  wolf 
reintroductions  can  be  contemplated. 
The  most  pressing  need  is  to  ascertain 
the  interactions  of  red  wolves  and 
coyotes  under  wild  conditions.  The 
successes  at  Alligator  River  National 
Wildlife  Refuge  have  been  achieved  in 
an  area  that  is  free  of  coyotes.  Since 
approximately  90  percent  of  historic  red 
wolf  habitat  now  has  resident  coyotes,  it 
is  essential  that  this  biological  issue  be 
addressed.  It  is  generally  thought  that  a 
hierarchy  exists  among  the  various  wild 
canids.  Studies  have  demonstrated  that 
red  fox  populations  gradually  decline  as 
coyote  numbers  increase,  and  coyotes 
decline  in  number  where  their  range 
overlaps  with  gray  wolf  range.  It 
appears  that  the  decline  of  the  red  wolf 
in  the  coastal  marshes  of  Louisiana  and 
Texas  was  complicated  by  a  parallel 
expansion  of  coyote  range  with 
subsequent  instances  of  interbreeding.  It 
is  thought  that  this  was  an  exceptional 
biological  phenomenon  brought  on  by 
man's  intervention.  Very  little  is  actually 
known  of  red  wolf-coyote  interactions  in 
the  wild.  The  first  phase  of  the  Park 
proposal  is  oriented  at  addressing  this 
need. 

A  coyote  tracking  investigation  was 
initiated  in  the  Park  during  the  spring  of 


1990.  That  study  is  currenUy  assessing 
the  population  density  of  resident 
coyotes. 

A  phased  reintroduction  into  the  Park 
has  initially  required  the  removal  of  two 
adult  pairs  of  red  wolves  from  the 
captive  breeding  and  island  propagation 
projects.  Animals  were  selected  and 
flown  to  Knoxville,  Tennessee,  in 
January  1991  and  were  transported  by 
truck  to  the  Park.  Each  pair  is  being  held 
in  a  2,500-square-foot  acclimation  pen 
for  a  period  of  approximately  6  months. 
Acclimation  pens  are  isolated  and 
provided  maximum  security.  During 
their  acclimation  the  pairs  were  allowed 
to  breed.  Only  one  pair  successfully 
bred,  producing  five  pups.  This  family 
unit  would  be  utilized  for  release.  At 
about  10  weeks  of  age  each  of  the  pups 
in  the  release  group  would  receive  a 
small,  surgically  implanted  radio 
transmitter,  and  the  adult  animals  would 
be  fitted  with  new  capture-tracking 
collars.  The  animals  would  be  released 
a  week  later.  They  would  be  closely 
monitored  via  telemetry  tracking  for  the 
first  10  to  12  weeks,  then  the  frequency 
of  monitoring  would  be  gradually 
reduced  after  the  family  unit  establishes 
predictable  patterns  of  movement.  Most 
of  the  telemetry  tracking  would  be  done 
from  fixed  wing  aircraft.  Special 
emphasis  would  be  given  to  determining 
interactions  of  released  red  wolves  and 
resident  coyotes,  as  well  as  adaptability 
of  the  animals  to  the  Park  environment. 

The  acclimation  pens  function  as 
additional  captive  propagation  facilities, 
and  the  captive  population  figures  in 
this  proposed  rule  include  these 
animals.  Although  used  to  acclimate  the 
wolves  to  the  Park  environment,  this 
acclimation  does  not  conunit  the  wolves 
to  release  or  affect  the  wolves'  utility  for 
captive  breeding.  If  the  project  is  not 
implemented,  the  acclimated  wolves 
would  be  transferred  to  permanent 
captive  breeding  facilities  elsewhere 
and  be  maintained  as  part  of  the  captive 
population. 

If  this  initial  release  is  successful,  the 
project  would  move  to  a  second  stage  of 
effort.  This  stage  would  entail  the 
acclimation  and  release  of  six  to  eight 
pairs  of  adult  red  wolves  and  their 
offspring  in  various  sectors  of  the  Park. 
Monitoring  processes  would  follow  the 
same  protocols  as  in  the  first  stage. 
Monitoring  would  continue  to  be  a 
primary  objective  for  2  to  3  years.  If  the 
project  proceeds  to  stage  two.  it  is 
anticipated  that  the  Park  and  adjacent 
U.S.  Forest  Service  lands  in  North 
Carolina  and  Tennessee  could 
eventually  sustain  a  red  wolf  population 
of  about  50  to  70  animals. 


Status  of  Reintroduced  Populations  ^ 

This  reintroduced  population  of  red 
wolves  is  proposed  to  be  designated  as 
a  nonessential  experimental  population 
according  to  the  provisions  of  section 
10(j)  of  the  Act.  The  experimental 
population  status  means  that  the 
reintroduced  population  will  be  treated 
as  a  threatened  species,  rather  than  an 
endangered  species,  for  the  purposes  of 
sections  4(d)  and  9  of  the  Act,  which 
regulate  taking,  and  other  actions.  This 
enables  the  Service  to  propose  a  special 
rule  which  can  be  less  restrictive  than 
the  mandatory  prohibitions  covering 
endangered  species. 

The  proposed  special  rule  provides 
that  there  will  be  no  violation  of  the  Act 
for  taking  by  the  public  incidental  to 
otherwise  lawful  hunting,  trapping,  or 
other  recreational  activities  or  defense 
of  human  life,  provided  such  takings  are 
immediately  reported  to  the  Park 
Superintendent  or  his  staff.  National 
Park  Service.  Fish  and  Wildlife  Service 
and  State  employees  and  agents  will  be 
additionally  authorized  to  take  animals 
which  need  special  care  or  which  are 
posing  a  threat  to  hvestock  or  property. 
Livestock  owners  may  also  take  red 
wolves  that  are  actually  engaged  in  the 
pursuit  or  killing  of  Uvestodk  on  private 
properties.  Such  take,  however,  will  only 
be  permitted  after  due  notification  to  the 
Superintendent  and  if  efforts  to  capture 
offending  red  wolves  prove 
unsuccessful.  Such  take  must  be 
immediately  reported  to  the  Park 
Superintendent.  These  flexible  mles  are 
considered  a  key  to  public  acceptance  of 
the  reintroduced  population.  The  States 
of  North  Carolina  and  Tennessee  have 
entered  into  cooperative  agreements 
with  the  Service  as  provided  by  Section 
6  of  the  Act.  These  cooperative 
agreements  are  reviewed  annually  by 
the  Service  to  ensure  that  the  States 
have  regulatory  authority  to  conserve 
listed  species,  including  the  red  wolf. 
Hunting  and  trapping  are  regulated 
outside  the  Park;  in  the  event  of  wolves' 
dispersing  from  the  Park,  they  would  be 
immediately  captured  and  returned  to 
the  Park.  Therefore,  risks  of  incidental 
taking  outside  the  Park  are  virtually 
nonexistent.  No  additional  Federal 
regulations  are  needed. 

The  nonessential  status  is  appropriate 
for  the  following  reasons:  Although  once 
extirpated  from  its  historic  range,  the 
red  wolf  has  recently  been  reintroduced 
successfully  to  a  small  portion  of  that 
range;  it  exists  in  low  numbers  on  three 
widely  separated  island  projects;  and 
the  population  is  secured  in  23  captive 
breeding  facilities  and  zoos  in  the 
United  States.  In  addition,  recent  efforts 
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to  safeguard  red  wolf  genetic  material 
through  cryogenic  storage  have  proven 
successful.  The  existing  captive 
population  numbers  146  animals,  and  23 
animals  are  being  managed  in  the  wild. 
Given  the  health  checks  and  careful 
monitoring  that  these  animals  receive,  it 
is  highly  unlikely  that  disease  or  other 
natural  phenomenon  will  threaten  the 
survival  of  the  species.  Furthermore,  the 
species  breeds  readily  in  captivity. 
Therefore  the  taking  of  18  to  20  adult 
animals  from  this  assemblage  (assuming 
a  second  stage  release  is  realized)  will 
po.se  no  threat  to  the  survival  of  the 
species  even  if  all  of  these  animals,  once 
placed  in  the  wild,  were  to  succumb  to 
natiu'al  or  man-caused  factors. 

The  management  advantage  derived 
from  the  nonessential  status  comes  from 
the  fact  that  it  will  change  the 
application  of  section  7  of  the  Act 
(interagency  consultation)  to  the 
reintroduced  population.  Outside  of  the 
Park  (i.e..  on  U.S.  Forest  Service  lands, 
on  Cherokee  Indian  tribal  lands,  or  on 
private  lands),  the  nonessential 
experimental  population  will  be  treated 
as  if  it  were  a  species  proposed  for 
listing,  rather  than  a  listed  species.  This 
means  that  only  two  provisions  of 
section  7  will  apply  on  these  non- 
Service  lands:  Section  7(a)(1).  which 
authorizes  all  Federal  agencies  to 
establish  conservation  programs;  and 
section  7(a)(4),  which  requires  Federal 
agencies  to  confer  informally  with  the 
Fish  and  Wildlife  Service  on  actions 
that  are  likely  to  jeopardize  the 
continued  existence  of  the  species.  The 
results  of  a  conference  are  only  advisory 
in  nature;  agencies  are  not  required  to 
refrain  from  commitment  of  resources  to 
projects  as  a  result  of  a  conference. 
There  are  in  reality  no  conflicts 
envisioned  with  any  current  or 
anticipated  management  actions  of  the 
U.S.  Forest  Service  or  other  Federal 
agencies  in  the  area.  Forest  Service 
properties  are  a  benefit  to  the  project 
since  they  form  a  buffer  in  many  areas 
to  private  properties,  and  management 
activities  on  National  Forests  are 
typically  conducive  to  production  of 
numerous  prey  animals.  There  will  be 
no  threats  to  the  success  of  the 
reintroduction  project  or  the  overall 
continued  existence  of  the  red  wolf  from 
these  less  restrictive  section  7 
requirements. 

In  the  Park,  on  the  other  hand,  the 
experimental  population  will  continue  to 
receive  the  full  range  of  protections  of 
section  7.  This  will  prohibit  the  National 
Park  Service  or  any  other  Federal 
agency  from  authorizing,  funding,  or 
carrying  out  an  action  within  the  Park 
which  is  likely  to  jeopardize  the 


continued  existence  of  the  red  wolf. 
Service  regulations  at  50  CFR  17.63(b) 
specify  that  section  7  provisions  shall 
apply  collectively  to  all  experimental 
and  nonexperimental  populations  of  a 
listed  species,  rather  than  solely  to  the 
experimental  population  itself.  The  Fish 
end  Wildlife  Service  has  reviewed  all 
ongoing  and  proposed  uses  of  the  Park 
and  found  none  that  are  likely  to 
jeopardize  the  continued  existence  of 
the  red  wolf,  nor  will  they  adversely 
affect  the  success  of  the  reintroduction 
effort.  Uses  that  could  adversely  affect 
success  are  hunting,  trapping,  and  high- 
speed vehicular  traffic.  Hunting  and 
trapping  are  prohibited  in  the  Park,  and 
vehicular  traffic  speed  limits  are 
reduced  to  levels  not  likely  to  result  in 
vehicle/wolf  impacts.  Speed  limits  are 
30-35  miles  per  hour  on  most  roads  in 
the  Park  and  20  miles  per  hour  in  the 
immediate  area  of  the  proposed  release. 
The  highest  speed  limits  are  45  miles  per 
hour  on  a  few  sections  of  U.S.  Route  441 
in  North  Carolina,  approximately  30 
miles  from  the  proposed  release  site. 

Location  of  Reintroduced  Population 

Since  the  red  wolf  is  recognized  as 
extinct  on  all  but  four  small,  carefully 
managed  sites  within  its  historic  range, 
this  proposed  reintroduction  site  would 
fulfill  the  requirement  of  section  10{j) 
that  an  experimental  population  be 
geographically  isolated  and/or  easily 
discernible  from  existing  populations. 
As  previously  described,  the  release  site 
would  be  the  Great  Smoky  Mountains 
National  Park  in  Haywood  and  Swain 
Counties  in  North  Carolina,  and  Blount. 
Cocke,  and  Sevier  Counties  in 
Tennessee.  The  area  is  located  in  the 
extreme  western  portion  of  North 
Carolina  and  the  extreme  eastern 
portion  of  Tennessee. 

Management 

This  reintroduction  project  would  be 
undertaken  by  the  Fish  and  Wildlife 
Service.  Additional  work  and  assistance 
would  be  undertaken  by  National  Park 
Service  personnel  operating  under  an 
interagency  agreement  funded  by  the 
Fish  and  Wildlife  Service.  Phase  one 
plans  call  for  the  acclimation  of  two 
pairs  of  wolves  for  6  months  in  captive 
pens  within  the  Park.  One  of  these  pairs 
has  bred  and  produced  five  pups  during 
acclimation.  During  the  summer  or  fall 
there  will  be  a  careful  evaluation  of 
where  the  pups,  and  the  pair  (with  some 
or  all  of  the  pups)  would  be  released  at 
that  time.  Released  red  wolves  would  be 
closely  monitored  via  telemetry.  It  is 
hoped  that  the  long  acclimation  period 
and  presence  of  pups  would  prove  to  be 
effective  in  keeping  the  wolves  within 
the  boundaries  of  the  Park.  Private 


landowners  adjacent  to  the  Park  would 
be  requested  to  Immediately  report  any 
observation  of  a  red  wolf  off  Park  lands 
to  the  Park  Superintendent.  The  Fish 
and  Wildlife  Service,  with  Park  Service 
assistance,  would  take  appropriate 
actions  to  recapture  and  return  the 
animal  to  the  Park.  After  an  as  yet 
unspecified  period  of  assessment 
(probably  10  to  12  months  in  duration) 
the  released  animals  would  probably  be 
recaptured  and  data  gathered  about 
their  movements  and  interactions  with 
native  prey  species,  resident  coyotes, 
human  interactions,  and  other 
parameters  assessed. 

Take  of  red  wolves  by  the  public 
would  be  discouraged  by  an  extensive 
information  and  education  program  and 
by  the  assurance  that  all  animals  would 
be  radio-collared  or  implanted  and 
therefore  easy  to  locate  if  they  leave  the 
Park.  The  public  would  be  encouraged 
to  cooperate  with  the  Fish  and  Wildlife 
Ser\'ice  and  National  Park  Service  in  the 
attempt  to  maintain  the  animals  on  the 
release  site.  In  addition,  the  special  rule 
provides  there  would  be  no  penalty  for 
incidental  take  in  the  course  of 
otherwise  lawful  hunting,  trapping,  or 
other  recreational  activity,  or  in  defense 
of  human  life,  provided  that  the  taking  is 
immediately  reported  to  the  Park 
Superintendent.  Fish  and  Wildlife 
Service.  National  Park  Service,  and 
State  employees  and  agents  would  be 
additionally  authorized  to  take  animals 
that  need  special  care,  pose  a  threat  to 
livestock  or  property,  or  need  to  be 
moved  for  genetic  purposes.  Take 
procedures  in  such  instances  would 
involve  live  capture  and  removal  to  a 
remote  area,  or  if  the  animal  is  clearly 
unfit  to  lemain  in  the  wild,  return  to  the 
captive  breeding  facility.  Killing  of 
animals  would  be  a  last  resort  and 
authorized  only  if  live  capture  attempts 
failed  or  there  was  some  clear  danger  to 
human  life.  Private  livestock  owners 
would  be  permitted  to  take  red  wolves 
actually  engaged  in  the  pursuit  or  killing 
of  livestock  on  private  lands  only  after 
reporting  such  conflicts  to  the  Park 
Superintendent,  and  only  after  an  early 
response  by  Interior  Department  or 
State  officials  has  failed  to  live  capture 
offending  animals.  In  the  unlikely  event 
that  red  wolves  are  proven  to  be 
successfully  preying  on  livestock  on 
private  properties,  the  owner  of  such 
livestock  would  be  reimbursed  through 
an  established  source  of  non-Federal 
funds.  These  flexible  rules  are 
considered  a  key  to  public  acceptance  of 
the  reintroduced  population. 

Utilizing  information  gained  from  the 
initial  phase  of  the  project,  an  overall 
assessment  of  the  success  of  the  family 


unit  to  adjust  to  the  Park  envii 
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landowners  adjacent  to  the  Park  would 
be  requested  to  Immediately  report  any 
observation  of  a  red  wolf  off  Park  lands 
to  the  Park  Superintendent.  The  Fish 
and  Wildlife  Service,  with  Park  Service 
assistance,  would  take  appropriate 
actions  to  recapture  and  return  the 
animal  to  the  Park.  After  an  as  yet 
unspecified  period  of  assessment 
(probably  10  to  12  months  in  duration) 
the  released  animals  would  probably  be 
recaptured  and  data  gathered  about 
their  movements  and  interactions  with 
native  prey  species,  resident  coyotes, 
human  interactions,  and  other 
parameters  assessed. 

Take  of  red  wolves  by  the  public 
would  be  discouraged  by  an  extensive 
information  and  education  program  and 
by  the  assurance  that  all  animals  would 
be  radio-collared  or  implanted  and 
therefore  easy  to  locate  if  they  leave  the 
Park.  The  public  would  be  encouraged 
to  cooperate  with  the  Fish  and  Wildlife 
Ser\'ice  and  National  Park  Service  in  the 
attempt  to  maintain  the  animals  on  the 
release  site.  In  addition,  the  special  rule 
provides  there  would  be  no  penalty  for 
incidental  take  in  the  course  of 
otherwise  lawful  hunting,  trapping,  or 
other  recreational  activity,  or  in  defense 
of  human  life,  provided  that  the  taking  is 
immediately  reported  to  the  Park 
Superintendent.  Fish  and  Wildlife 
Service,  National  Park  Service,  and 
State  employees  and  agents  would  be 
additionally  authorized  to  take  animals 
that  need  special  care,  pose  a  threat  to 
livestock  or  property,  or  need  to  be 
moved  for  genetic  purposes.  Take 
procedures  in  such  instances  would 
involve  live  captiu^  and  removal  to  a 
remote  area,  or  if  the  animal  is  clearly 
unfit  to  i-emain  in  the  wild,  return  to  the 
captive  breeding  facility.  Killing  of 
animals  would  be  a  last  resori  and 
authorized  only  if  live  capture  attempts 
failed  or  there  was  some  clear  danger  to 
human  life.  Private  livestock  owners 
would  be  permitted  to  take  red  wolves 
actually  engaged  in  the  pursuit  or  killing 
of  livestock  on  private  lands  only  after 
reporting  such  conflicts  to  the  Park 
Superintendent,  and  only  after  an  eaHy 
response  by  Interior  Department  or 
State  officials  has  failed  to  live  capture 
offending  animals.  In  the  unlikely  event 
that  red  wolves  are  proven  to  be 
successfully  preying  on  livestock  on 
private  properties,  the  owner  of  such 
livestock  would  be  reimbursed  through 
an  established  source  of  non-Federal 
funds.  These  flexible  rules  are 
considered  a  key  to  public  acceptance  of 
the  reintroduced  population. 

Utilizing  information  gained  from  the 
initial  phase  of  the  project,  an  overall 
assessment  of  the  success  of  the  family 


unit  to  adjust  to  the  Park  envirorunent 
would  be  made.  It  is  thought  that  this 
initial  phase  will  be  terminated  after  10 
to  12  months.  In  consultation  with  the 
North  Carolina  Wildlife  Resources 
Commission,  the  Tennessee  Wildlife 
Resources  Agency,  and  the  National 
Park  Service,  the  Fish  and  Wildlife 
Service  would  determine  the  feasibility 
of  reintroducing  the  red  wolf  into  the 
Park.  Public  response  to  the  wolves 
would  also  be  a  factor  in  the 
determination.  Information  and 
experience  gained  with  the  red  wolf 
reintroduction  at  Alligator  River 
National  Wildlife  Refuge  has  pro\'ided 
the  confidence  needed  to  consider  a 
project  of  this  magnitude.  This 
reintroduction  attempt  is  consistent  with 
the  recovery  goals  identified  for  this 
species. 

This  proposed  reintroduction  is  not  - 
expected  to  conflict  with  existing  or 
proposed  human  activities  or  hinder  the 
public  utilization  of  the  Park. 
Additionally,  the  presence  of  these 
animals  is  not  expected  to  impact  the 
ongoing  activities  designated  for  this 
National  Park.  Utilization  of  the  Park  for 
the  establishment  of  a  red  wolf 
population  is  consistent  with  the  legal 
responsibility  of  the  National  Park 
Service  to  enhance  the  native  wildlife 
resources  of  the  United  States. 

As  described  above,  two  pairs  of  red 
wolves  were  taken  from  captive 
breeding  and/ or  island  propagation 
projects  for  the  initial  phase  of  the 
project.  If  a  second  reintroduction  phase 
is  attained,  animals  would  generally  be 
taken  from  these  same  sources. 
Additional  red  wolves  would  also  be 
available  from  the  stock  of  wild  animals 
at  Alligator  River  National  Wildlife 
Refuge.  If  this  reintroduction  proves 
successful,  it  will  represent  only  the 
second,  and  by  far  the  largest,  viable 
wild  population  of  red  wolves.  More 
importantly,  this  project  would 
significantly  enhance  the  long-term 
recovery  potential  for  this  critically 
endangered  species.  There  are  no 
existing  or  anticipated  Federal  and/or 
State  actions  identified  for  this  release 
site  which  are  expected  to  affect  this 
experimental  population.  For  all  these 
reasons,  the  Fish  and  Wildlife  Service 
proposes  to  find  that  the  release  of  an 
experimental  population  into  the  Park 
would  further  the  conservation  of  this 
species  in  accordance  with  section 
10(j)(2)(A)  of  the  Endangered  Spedes 
Act. 

Special  Rule  Changes  for  Alligator  River 
Populatioo 

In  the  penoQ  since  coaihcation  of  the 
special  rule  for  the  experimental 
population  introduced  on  Alligator  River 


National  Wildlife  Refuge  (50  CFR 
17.81(b]),  it  has  become  apparent  that 
two  changes  are  needed  in  the  rule  for 
this  population.  Originally  it  was 
indicated  that  the  Service  would 
conduct  a  review  of  the  project  within  5 
years  of  the  effective  date  of  the 
regulation.  However,  since  the  actual 
date  for  reintroducing  wolves  on  the 
Refuge  did  not  occur  until 
approximately  11  months  after  the  rule's 
effective  date,  the  Service  proposes  to 
revise  the  deadline  for  reevaluating  the 
project  to  indicate  that  reevaluation  will 
be  accomphshed  by  October  1, 1992, 
instead  of  November  19, 1991. 
Additionally,  based  on  experience 
gained  to  date,  it  now  appears  that  there 
is  some  possibility  that  introduced 
wolves  may  wander  into  Beaufort 
County,  which  is  in  close  proximity  to 
the  project  area.  In  order  to  assure  that 
in  such  an  eventuality  the  wolves  would 
be  legally  covered  under  the 
experimental  population  designation, 
the  Service  proposes  to  add  Beaufort 
County,  North  Carolina,  to  the  area 
covered  by  the  special  rule. 

Public  Comments  Solicited 

The  Fish  and  Wildlife  Service  intends 
that  any  rule  finally  adopted  be  as 
effective  as  possible.  Therefore, 
comments  or  recommendations 
concerning  any  aspect  of  this  proposed 
rule  are  hereby  solicited  (see 
ADDRESSES  section]  from  the  pubUc, 
concerned  government  agencies,  the 
scientific  conununity,  industry,  or  any 
other  interested  party.  Comments  should 
be  as  specific  as  possible. 

A  final  decision  on  this  proposed 
action  will  take  into  consideration  any 
comments  or  additional  information 
received  by  the  Fish  and  Wildlife 
Service.  Such  communications  may  lead 
to  a  final  rule  that  differs  from  this 
proposal. 

National  Environmental  Policy  Act 

A  draft  Environmental  Assessment 
prepared  under  authority  of  the  National 
Environmental  Policy  Act  of  1969  is 
available  to  the  public  at  the  Service's 
Asheville.  North  Carolina.  Office  (see 
ADORCSSCS  section)  or  the  Division  of 
Endangered  Species.  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Washington.  DC  20240.  This 
assessment  will  form  the  basis  for  a 
decision  as  to  whether  this  is  a  major 
Federal  action  which  would  significantly 
affect  the  quality  of  the  human 
environment  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (implemented 
at  40  CFR  parts  1500-1508). 


Required  Detenninatioos    : 

The  Fish  and  Wildlife  Service  has 
determined  that  this  is  not  a  major  rule 
as  defined  by  Executive  Order  12291, 
and  that  the  rule  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
described  in  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601,  et.  seq).  The 
reintroduction  of  a  nonessential 
experimental  population  of  red  wolves 
into  the  Park  and  the  use  by  these 
animals  of  the  Park  and  adjacent 
Federal  lands  is  compatible  with  current 
utilization  of  the  Park  and  adjacent 
Federal  properties,  and  is  expected  to 
have  no  adverse  impact  on  public  use 
days.  It  is  reasonable  to  expect  some 
increase,  although  probably  too  small  to 
be  measured,  in  visitor  use  of  the  Park 
after  the  release  of  the  wolves.  The 
Service  has  also  determined  that  this 
action  would  not  involve  any  taking  of 
constitutionally  protected  property 
rights  under  Executive  Order  12630  that 
require  preparation  of  a  takings 
implication  assessment.  The  rule  does 
not  require  a  Federalism  assessment 
under  Executive  Order  12612  since  it 
would  not  have  any  significant 
federalism  effects  as  described  in  the 
order.  The  rule  as  proposed  does  not 
contain  collections  of  information  which 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501.  et  seq. 

Author 

The  principal  authors  of  this  proposal 
are  Warren  T.  Parker  and  V.  Gary 
Henry  (see  addresses  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulatitn  Promulgation 
PART  17-{AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  Tide  50  of  die  Code  of  Federal 
Regulations  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1381-1407;  18  U.S.C 
1531-1544: 18  U.S.C.  4201-4245;  Pub.  L  99- 
025, 100  Stat.  3500;  unless  otherwise  noted 

2.  It  is  proposed  to  amend  i  17.11(h) 
by  revising  the  existing  entry  for  "Wolt 
red"  under  MAMMALS  to  read  as 
follows: 
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§  17.11    Endangered  and  ttveatened 
wikMife. 


(h)  •  •  • 


Soecies 


Common  name 


Sctenblic  nam« 


Do. 


..do.. 


Historic  range 


MAMMAt.S       .  . 

Wolf,  red Cams  rufus.. 


Vertebrate 

population 

whore 

endangered  or 

tnreateried 


Status        When  listed 


Critical  Special 

habitat  rules 


USA  (SE  U.S.A..  west  to    Entirs,  oxccpt 
central  TX).  where  listed 

as 

Experimental 
Populations 
below. 

.-...do U.S.A. 

(portions  of 
NCand 
TN— see 
817.84(c) 
(9)). 


XN 


1.248.. 


248.- 


NA 


NA 


NA  17.B4<c) 


resident  species  within  the  [ 
Throughout  these  periods,  ti 
experimental  and  nonessent 
designation  of  the  animals  h 
in  effect. 


Dated:  July  2. 1991. 
Richard  N.  Smitfa. 

Acting  Director,  Fish  and  Wildli 
[FR  Doc.  91-18633  Piled  8-6-91; 

MUJNQ  COK  4310-«-« 


3.  It  is  proposed  that  S  17.84  be 
amended  by  revising  paragraphs  (c)(1). 
{c){4),  (c)(5)(iii),  (cK6),  (c)(9),  (c)(10).  and 
(c)(ll)  and  adding  paragraph  (c)(5)(iv) 
as  follows: 

§  17.84    Special  rules— vertel>rat«s. 
»        *        •        «        • 

(c)  *  *  • 

(1)  The  red  wolf  populations  identified 
in  paragraphs  (c)(9)(i)  and  (c)(9)(ii)  of 
this  section  are  nonessential 
experimental  populations. 
***** 

(4){i)  Any  person  may  take  red  wolves 
found  in  the  area  defined  in  paragraph 
(c)(9)(i)  of  this  section  in  defense  of  that 
person's  own  life  or  the  lives  of  others, 
Provided  that  such  taking  shall  be 
immediately  reported  to  the  refuge 
manager,  as  noted  in  paragraph  (c)(6)  of 
this  section. 

(ii)  Any  person  may  take  red  wolves 
found  in  the  area  defined  in  paragraph 
(c)(9)(ii)  of  this  section  incidental  to 
lawful  recreational  activities,  in  defense 
of  that  person's  own  life  or  the  lives  of 
others,  or  to  protect  livestock  actually 
pursued  or  being  killed  by  red  wolves  on 
private  properties  after  notifying  park 
personnel  and  efforts  to  capture 
depredating  red  wolves  by  project 
personnel  have  proven  unsuccessful. 
Provided  that  all  such  taking  shall  be 
immediately  reported  to  the  Park 
Superintendent. 

(5)  *  *  * 

(iii)  Take  an  animal  which  constitutes 
a  demonstrable  but  non-immediate 
threat  to  human  safety,  or  which  is 
responsible  for  depredations  to  lawfully 
present  domestic  animals  or  other 
personal  property,  if  it  has  not  been 
possible  to  otherwise  eliminate  such 
depredation  or  loss  of  personal  property, 


provided  that  such  taking  must  be  done 
in  a  humane  manner,  and  may  involve 
killing  or  injuring  the  animal  only  if  it 
has  not  been  possible  to  eliminate  such 
threat  by  live  capturing  and  releasing 
the  specimen  unharmed  on  the  refuge  or 
park; 

(iv)  Move  an  animal  for  genetic 
purposes. 

(6)  Any  taking  pursuant  to  paragraphs 
(c)  (3)  through  (5)  of  this  section  must  be 
immediately  reported  to  either  the 
Refuge  Manager,  Alligator  River 
National  Wildlife  Refuge,  Manteo.  North 
Carolina,  telephone  919/473-1131.  or  the 
Superintendent.  Great  Smoky  Mountains 
National  Park,  Gatlinburg.  Tennessee, 
telephone  615/436-1294.  Either  of  these 
two  persons  will  determine  disposition 
of  any  live  or  dead  specimens. 
***** 

(9)(i)  The  Alligator  River  National 
Wildlife  Refuge  reintroduction  site  is 
within  the  historic  range  of  the  species 
in  North  Carolina,  in  Dare  and  Tyrrell 
Coimties;  because  of  their  proximity. 
Beaufort,  Hyde,  and  Washington 
Counties  are  also  included  in  the 
experimental  population  designation. 

(ii)  The  red  wolf  also  historically 
occurred  on  lands  that  now  comprise  the 
Great  Smoky  Mountains  National  Park. 
The  park  encompasses  properties  writhin 
Haywood  and  Swain  Counties  in  North 
Carolina,  and  Blount.  Cocke,  and  Sevier 
Counties  in  Tennessee.  Graham, 
Jackson,  and  Madison  Coimties  in  North 
Carolina,  and  Monroe  County  in 
Termessee.  are  also  included  in  the 
experimental  designation  because  of  the 
close  proximity  of  these  coimties  to  the 
Park  boundary. 

(iii)  Except  for  three  coastal  island 
propagation  projects  and  these  small 
reintroduced  populations,  the  red  wolf  is 


extirpated  from  the  wild.  Therefore, 
there  are  no  other  extant  populations 
with  which  the  refuge  or  park 
experimental  populations  could  come 
into  contact 

(10)  The  reintroduced  populations  will 
be  monitored  closely  for  the  duration  of 
the  project,  generally  by  use  of  radio 
telemetry  as  appropriate.  All  animals 
will  be  vaccinated  against  diseases 
prevalent  in  canids  prior  to  release.  Any 
animal  which  is  determined  to  be  sick, 
injured,  or  otherwise  in  need  of  special 
care,  or  which  moves  off  Federal  lands, 
will  be  immediately  recaptured  by  Fish 
and  Wildlife  Service  and/or  National    - 
Park  Service  and/or  designated  State 
wildlife  agency  personnel  and  given 
appropriate  care.  Such  animals  will  be 
released  back  to  the  wild  on  the  refuge 
or  park  as  soon  as  possible,  unless 
physical  or  behavioral  problems  make  it 
necessary  to  return  the  animals  to  a 
captive  breeding  facility. 

(11)  The  status  of  the  Alligator  River 
National  Wildlife  Refuge  project  will  be 
reevaluated  by  October  1. 1992.  to 
determine  future  management  status 
and  needs.  This  review  will  take  into 
account  the  reproductive  success  of  the 
mated  pairs,  movement  patterns  of 
individual  animals,  food  habits,  and 
overall  health  of  the  population.  The 
duration  of  the  first  phase  of  the  park 
project  is  estimated  to  be  10  to  12 
months.  After  that  period,  an 
assessment  of  the  reintroduction 
potential  of  the  park  for  red  wolves  will 
bfe  made.  If  a  second  phase  of 
reintroduction  is  attempted,  the  duration 
of  that  phase  will  be  better  defined 
during  the  assessment.  However,  it  is 
presentiy  thought  that  a  second  phase 
would  last  for  3  years,  after  which  time 
the  red  wolf  would  be  treated  as  a 
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extirpated  from  the  wild.  Therefore, 
there  are  no  other  extant  populations 
with  which  the  refuge  or  park 
e.xperimental  populations  could  come 
into  contact 

(10)  The  reintroduced  populations  will 
be  monitored  closely  for  the  duration  of 
the  project  generally  by  use  of  radio 
telemetry  as  appropriate.  All  animals 
will  be  vaccinated  against  diseases 
prevalent  in  canids  prior  to  release.  Any 
animal  which  is  determined  to  be  sick, 
injured,  or  otherwise  in  need  of  special 
care,  or  which  moves  off  Federal  lands, 
will  be  immediately  recaptiu^d  by  Fish 
and  Wildlife  Service  and/or  National    - 
Park  Service  and/or  designated  State 
wildlife  agency  personnel  and  given 
appropriate  care.  Such  animals  will  be 
released  back  to  tiiie  wild  on  the  refuge 
or  park  as  soon  as  possible,  unless 
physical  or  behavioral  problems  make  it 
necessary  to  return  the  animals  to  a 
captive  breeding  facility. 

(11)  The  status  of  the  Alligator  River 
National  Wildlife  Refuge  project  will  be 
reevaluated  by  October  1, 1992,  to 
determine  future  management  status 
and  needs.  This  review  will  take  into 
account  the  reproductive  success  of  the 
mated  pairs,  movement  patterns  of 
individual  animals,  food  habits,  and 
overall  health  of  the  population.  The 
duration  of  the  first  phase  of  the  park 
project  is  estimated  to  be  10  to  12 
months.  After  that  period,  an 
assessment  of  the  reintroduction 
potential  of  the  park  for  red  wolves  will 
bfe  made.  If  a  second  phase  of 
reintroduction  is  attempted,  the  duration 
of  that  phase  will  be  better  defined 
during  the  assessment.  However,  it  is 
presently  thought  that  a  second  phase 
would  last  for  3  years,  after  which  time 
the  red  wolf  would  be  treated  as  a 


resident  species  within  the  park. 
Throughout  these  periods,  the 
experimental  and  nonessential 
designation  of  the  animals  will  remain 
in  effect. 
*       *     I K       *       * 

Dated:  July  2, 1991. 
Richard  N.  Smitli. 

Acting  Director,  Fish  and  Wildlife  Serr he. 
[FR  Doc  91-18633  Piled  8-6-91;  M&  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  otfier  ttian  rules  of 
proposed  mies  ttiat  are  applicable  to  the 
put)lic    Notices  of  hearings  and 
investigations,  committee  meetings.  agefKy 
dectstons  and  rulings,  delegations  of 
authority,  filing  of  petitior^  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeahr^  in  tfiis  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Intent  To  Grant  Exclusive  Licenses; 
Sonoco  Products  Co. 

agency:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Patent  Application  Serial  No. 
06/895,639,  "Apparatus  for  Forming 
Uniform  Density  Structural  Fiberboard," 
issued  as  Patent  Number  4,753,713,  is 
available  for  licensing.  Notice  is  also 
given  that  the  U.S.  Department  of 
Agriculture,  Agricultural  Research 
Service,  intends  to  grant  a  partially 
exclusive  license  to  Sonoco  Products 
Company,  Hartsville,  South  Carolina,  on 
said  invention  and  also  on  U.S.  Patent 
Application  Serial  No.  06/864,920, 
"Method  and  Apparatus  for  Forming 
Three  Dimensional  Structural 
Components  from  Wood  Fiber,"  issued 
as  Patent  Number  4.702,870.  Notice  of 
Availability  on  the  latter  invention  was 
given  on  January  14. 198& 
DATES:  Comments  must  be  received  on 
or  before  November  5, 1991. 
ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Cooperative  Interactions, 
Beltsville  Agricultural  Research  Center, 
Baltimore  Boulevard,  Building  005,  room 
4m-A,  BARC-W,  Beltsville.  Maryland 
20705-2350. 

TOR  FURTHER  INFORMATION  CONTACT 

M.  Ann  Whitehead  of  the  Office  of 
Cooperative  Interactions  at  the 
Beltsville  address  given  above; 
telephone:  301/344-2786,  (FTS)  344-2788. 
SUPPLEMENTARY  INFORMATION:  The 
USDA-ARS  intends  to  grant  to  Sonoco 
Products  Company,  Hartsville,  South 
Carolina,  a  partially  exclusive  hcense  to 
practice  the  aforementioned  inventions. 
Patent  rights  to  these  inventions  are 
assigned  to  the  United  States  of 
America,  as  represented  by  the 


Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  these 
inventions  for  Sonoco  Products 
Company  has  submitted  a  complete  and 
sufficient  application  for  a  license, 
promising  therein  to  bring  the  inventions 
into  public  use  upon  reasonable  terms 
and  within  a  reasonable  period  of  time. 
The  prospective  exclusive  hcense  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.Q  209 
and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  ninety  days  from  the  date  of  this 
published  Notice,  ARS  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
M.A.  Whitehead, 

Coordinator,  National  Patent  Program. 
(PR  Doc.  91-18755  Filed  8-6-91:  8:45  am) 
BnxmacooE  341(m»-m 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the   . 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1992  Economic  Censuses 
Affiliation  Report. 

Form  Number(s):  NC-9921. 

Agency  Approval  Number  None. 

Type  of  Request:  New  collection. 

Burden:  122.500  hours. 

Number  of  Respondents:  490.000. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  will  use  the  Form  NC-9921  to 
obtain  company  affiliation  information 
and  the  corresponding  Standard 
Industrial  Classification  (SIC)  for 
establishments  in  transportation; 
communications;  public  utilities; 
finance,  insurance  and  real  estate;  and 
services  not  elsewhere  classified.  It  will 
also  be  used  to  update  the  Standard 
Statistical  Establishment  List  (SSEL).  the 
basic  sampling  frame  for  many  of  our 
surveys.  Tlie  collection  of  this 
information  will  improve  the  accuracy 
and  reliabihty  of  both  the  industry  and 
geographic  classifications  in  the  1992 


Economic  Censuses,  which  constitute 
the  primary  source  of  facts  about  the 
structure  and  functioning  of  key  sectors 
of  our  economy. 

Affected  Public:  Businesses  or  other 
for-profit  organizations.  Small 
businesses  or  organizations. 

Frequency:  Every  five  years. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Marshall  Mills. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208,  New  Executhre  Office  Building, 
Washington,  DC  20503. 

Dated:  August  2. 1991. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[FR  Doc.  91-18750  Filed  6-6-91: 8:45  am] 

aiUJNO  CODE  36t»47-r 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Economic  Development 
Administration. 

Title:  Public  Works  Preapplication 
and  Application. 

Form  Number:  Agency  Form  ED-IOIP 
and  lOlA,  OMB  0610-0011. 

Type  of  Request:  Extension  of  the 
expiration  date. 

Burden:  674  respondents;  35,996  hours. 

Average  Hours  Per  Response:  ED- 
OlOP:  30  hours.  ED-IOIA:  88  hours. 

Needs  and  Uses:  To  provide 
preliminary  evaluation  of  a  proposed 
project  as  well  as  to  determine  if 
applicants  meet  legal  requirements  to  be 
considered  for  financial  assistance. 

Affected  Public:  State  and  local  units 
of  Government.  Indian  tribes,  public 
authorities,  and  nonprofit  organizations. 

Frequency:  On  occasion. 


-  Respondent's  Obligation: 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Marsl; 
395-7340. 

Copies  of  the  above  infon 
collection  proposal  can  be  o 
calling  or  writing  DOC  Clea 
Officer,  Edward  Michals,  (2( 
Department  of  Commerce,  r 
14th  and  Constitution  Aveni 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  pr 
information  collection  shoul 
Marshall  Mills,  OMB  Desk  ( 
3208,  New  Executive  Office 
Washington,  DC  20503. 

Dated:  August  1, 1991. 

Edward  Midials, 

Departmental  Clearance  Office 
Management  and  Organization. 

(FR  Doc.  91-18746  Filed  8-6-91: 

BILUNO  coot  3510-CW-M 


Agency  Form  Under  Revie 
Office  of  Management  and 
(OMB) 

DOC  has  submitted  to  0> 
clearance  the  following  pro] 
collection  of  information  un 
provisions  of  the  Paperworl 
Act  (44  U.S.C.  chapter  35). 

Agency:  International  Tra 
Administration. 

Title:  Petition  Format  for 
Relief  under  U.S.  Antidump 
Law. 

Form  Numbers:  Agency— 
and  19  CFR  353.12.  OMB— 0 

Type  of  Request:  Extensic 
expiration  date  of  a  current 
collection. 

Burden:  85  respondents;  3 
reporting  hours. 

40  hours. 

Average  Hours  Per  Respc 
hours. 

Needs  and  Uses:  Under  si 
the  Tariff  Act  of  1930,  as  an 
Department  of  Commerce  is 
initiate  an  antidumping  dut; 
investigation  when  a  dome: 
interested  party  alleges  the 
necessary  for  the  impositioi 
antidumping  duty  on  an  im] 
product.  The  antidumping  p 
used  to  gather  the  informati 
to  determine  whether  an  an 
duty  investigation  is  warrai 
information  requested  relet 
existence  of  sales  at  less  th 
and  injury  to  the  affected  U 
This  information  is  necessa 
forth  an  allegation  that  fore 
merchandise  is  being  dump 
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Economic  Censuses,  which  constitute 
the  primary  source  of  facts  about  the 
structure  and  functioning  of  key  sectors 
of  our  economy. 

Affected  Public:  Businesses  or  other 
for-profit  organizations.  Small 
businesses  or  organizations. 

Frequency:  Every  five  years. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Marshall  Mills, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208.  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  August  2. 1991. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer. 
Office  of  Management  and  Organization. 
(FR  Doc.  91-18750  Filed  8-6-91;  8:45  am] 

BttJJNO  COOC  3S1A-07-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Economic  Development 
Administration. 

Title:  Public  Works  Preapplication 
and  Application. 

Form  Number  Agency  Form  ED-IOIF 
and  lOlA.  OMB  0610-0011. 

Type  of  Request-  Extension  of  the 
expiration  date. 

Burden:  074  respondents;  35,996  hours. 

Average  Hours  Per  Response:  ED- 
OlOP:  30  hours.  ED-IOIA:  88  hours. 

Needs  and  Uses:  To  provide 
preliminary  evaluation  of  a  proposed 
project  as  well  as  to  determine  if 
applicants  meet  legal  requirements  to  be 
considered  for  financial  assistance. 

Affected  Public:  State  and  local  units 
of  Government,  Indian  tribes,  public 
authorities,  and  nonprofit  organizations. 

Frequency:  On  occasion. 


•  Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Marshall  Mills. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  room  H5327. 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  August  1. 1991. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

|FR  Doc.  91-18748  Filed  8-6-91:  8:45  am) 
BtLUNO  COOK  3S10-CW-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35]. 

Agency:  International  Trade 
Administration. 

Title:  Petition  Format  for  Requesting 
Relief  under  U.S.  Antidumping  Duty 
Law. 

Form  Numbers:  Agency — ITA-357P 
and  19  CFR  353.12,  OMB— 0625-0105. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  85  respondents;  3,400 
reporting  hours. 

40  hours. 

A  verage  Hours  Per  Response:  40 
hours. 

Needs  and  Uses:  Under  section  732  of 
the  Tariff  Act  of  1930,  as  amended,  the 
Department  of  Commerce  is  required  to 
initiate  an  antidumping  duty 
investigation  when  a  domestic 
interested  party  alleges  the  elements 
necessary  for  the  imposition  of  an 
antidumping  duty  on  an  imported 
product.  The  antidumping  petition  is 
used  to  gather  the  information  necessary 
to  determine  whether  an  antidumping 
duty  investigation  is  warranted.  The 
information  requested  relates  to  the 
existence  of  sales  at  less  than  fair  value 
and  injury  to  the  affected  U.S.  industry. 
This  information  is  necessary  in  setting 
forth  an  allegation  that  foreign 
merchandise  is  being  dumped  in  the 


United  States  and  forms  the  basis  for 
initiating  an  investigation. 

Affected  Public:  Businesses  or  other 
for  profit;  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  fo 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Marshall  Mills, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  room  5327, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  August  1, 1991. 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
(FR  Doc.  91-18747  Filed  8-«-01;  8:45  am] 

WLUNa  CODE  3S10-CW-M 

Agency  Form  Under  Review  by  tt)e 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Overseas  Trade  Fair 
Certification  Program:  Application  and 
Evaluation. 

Form  Numbers:  Agency — rTA-4100P 
and  ITA  4103P,  OMB— 0625-0130. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  80  respondents;  601  reporting 
hours. 

A  verage  Hours  Per  Response:  14.25 
hours. 

Needs  and  Uses:  The  International 
Trade  Administration  (ITA)  designed 
the  Overseas  Trade  Fair  Certification 
Program  to  encourage  private  sector 
show  organizers  to  develop,  operate, 
and  manage  U.S.  industry  participation 
in  trade  fairs  overseas.  The  application 
form  (ITA-4100P)  provides  specifics 
about  a  proposed  project  that  will  allow 
ITA  to  determine  if  the  trade  fair  and 
the  requesting  organization  stand  a 
reasonable  chance  of  success  and  if  it 
meets  ITA's  promotion  program 
objectives  and  general  selection  criteria. 
The  evaluation  form  (ITA-4103P)  is  used 


by  (1)  the  show  organizer  to  critique  the 
event  as  well  as  the  government's 
performance  and  (2)  by  the  overseas 
post  to  provide  basic  analysis  of  the 
event.  Evaluation  of  the  results  gives 
feedback  to  both  the  private  sector 
organizer  and  ITA  for  repeating 
certification  of  future  editions  of  the  fair. 

Affected  Public:  Businesses  or  other 
for  profit;  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Marshall  Mills, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-3271. 
Department  of  Commerce,  room  5327. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  1, 1991. 
Edward  Michals, 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

[FR  Doc.  91-18748  Filed  8-6-91;  8:45  am] 

BtUINO  CODE  SSIO-CW-M 


Bureau  of  Export  Administration 

Automated  Manufacturing  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  be  held  August 
27  and  28, 1991,  9:30  a.m.,  in  the  Herbert 
C.  Hoover  Building,  room  1617F,  14th 
and  Pennsylvania  Avenue  NW., 
Washington,  DC.  The  General  Session, 
which  is  open  to  the  public,  will  begin  at 
9:30  a.m.  on  August  27.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  automated 
manufacturing  equipment  and  related 
technology. 

Agenda: 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 

by  the  public. 

3.  Review  of  Core  List  2  regulations. 


^fSi2 
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4.  Review  of  controls  on  laser  feedback 

devices. 

5.  Review  of  controls  on  motion  control 

boards. 

Executive  Session 

6.  Discussion  of  matters  properly 

classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  lime  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Lee  Ann  Carpenter,  TAC  Staff/BXA/ 
room  1621.  U.S.  Department  of 
Commerce,  14th  and  Pennsylvania  Ave. 
NVJ..  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  5, 1990,  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act,  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  thereof,  dealing 
with  the  classified  materials  listed  in  5 
U5.C.,  552b(c)(l)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10(a)(l]  and 
(a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  662a  U.S.  Department  of 
Commerce,  Washington.  DC  20230.  For 
further  information  or  copies  of  the 
minutes,  contact  Lee  Ann  Carpenter  on 
(202)  377-2583. 

Dated:  August  2. 1991. 
B«tty  Anne  Ferrell. 

Director.  Technical  Advisory  Committee 

Staff. 

[FR  Doc.  91-18749  Filed  B-6-91;  8:45  am] 

MLLtNQ  CODE  3S10-OT-M 


International  Trade  Administration 
[A-588-505] 

Dynamic  Random  Access  Memory 
Semiconductors  of  256  Kilobits  and 
At>ove  From  Japan;  Termination  of 
Antidumping  Duty  Investigation 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice. 

summary:  On  September  14, 1990,  the 
Department  of  Commerce  published  a 
notice  of  initiation  of  antidumping  duty 
administrative  review  and  requests  for 
termination  of  suspended  investigation 
on  dynamic  random  access  memory 
semiconductors  of  256  kilobits  and 
above  from  Japan.  On  July  18, 1991,  the 
Department  requested  comments  on  its 
proposal  to  terminate  the  suspended 
antidumping  duty  investigation  on 
dynamic  random  access  memory 
semiconductors  of  256  kilobits  and 
above  from  Japan.  The  Department  is 
now  terminating  this  suspended 
investigation. 

EFFECTIVE  DATE:  August  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Presing,  Office  of  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue.  NW.,  Washington,  DC  2023ft 
telephone:  (202)  377-4106. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  6, 1985,  the  Department 
of  Commerce  (the  Department)  self- 
initiated  an  antidumping  duty 
investigation  under  section  732(a]  of  the 
Tariff  Act  of  193ft  as  amended  (the  Act), 
to  determine  whether  dynamic  random 
access  memory  semiconductors  of  256 
kilobits  and  above  (DRAMs)  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act,  and 
whether  these  imports  are  materially 
injuring,  or  are  threatening  material 
injury  to,  a  United  States  industry,  or 
are  materially  retarding  the 
establishment  of  a  United  States 
industry  (50  FR  51450,  December  17, 
1985). 

On  March  19, 1986,  the  Department 
published  a  preliminary  determination 
that  DRAMs  from  Japan  were  being  sold 
at  less  than  fair  value  in  the  United 
States  (51  FR  9475).  On  August  7. 1986, 
the  Department  published  a  notice  of 
suspension  of  investigation  and 


amendment  of  preliminary 
determination  of  the  antidumping 
investigation  involving  DRAMs  from 
Japan  (51  FR  28396).  The  basis  for  the 
suspension  was  an  agreement  by  the 
Japanese  producers/  exporters  which 
account  for  substantially  ail  of  the 
known  imports  of  these  products  from 
Japan,  to  revise  their  prices  to  eliminate 
sales  of  this  merchandise  to  the  United 
States  at  less  than  fair  value. 

On  August  31. 1990,  the  Department 
received  timely  requests  from  seven  of 
(he  signatories  to  the  suspension 
agreement  in  accordance  with  19  CFR 
353.25(b)  (1990)  of  the  Department's 
regulations,  for  termination  of  the 
suspended  investigation  on  DRAMs 
from  Japan.  Included  in  those  requests, 
the  signatories  provided  certifications 
that  their  respective  companies:  (1)  Did 
not  sell  products  subject  to  the 
suspension  agreement  at  less  than  the 
foreign  market  value  during  the  period 
from  the  effective  date  of  the  suspension 
agreement  to  present;  and  (2)  would  not 
in  the  future  sell  covered  products  at 
less  than  foreign  market  value.  Pursuant 
to  19  CFR  353.25(c),  the  Department 
considered  these  requests  as  including 
requests  for  administrative  review,  and 
on  September  14, 1990.  the  Department 
initiated  a  review  to  determine  whether 
termination  is  appropriate  (55  FR  37925). 

By  letter  of  July  18. 1991.  the 
Department  notified  parties  to  the 
proceeding  of  its  intent  to  terminate  the 
suspended  investigation  pursuant  to 
§  353.17(a)(1)  of  the  Department's 
regulations  (19  CFR  353.17(a)(1)  (1990)). 
We  received  comments  from  interested 
parties  concerning  the  proposed 
termination  on  July  24. 1991. 

Scope  of  Investigation 

The  merchandise  covered  by  the 
investigation  are  Japanese  DRAMs 
having  a  memory  capacity  of  256 
kilobits  and  above,  of  both  the  N- 
channel  and  the  complementary  metal 
oxide  semiconductor  type,  whether  in 
the  form  of  processed  wafers, 
unmounted  die.  mounted  die,  or 
assembled  devices  however  packaged 
(ceramic,  plastic,  or  other).  Processed 
wafers  and  dice  produced  in  Japan  and 
assembled  into  finished  DRAMs  in 
another  country  prior  to  importation  into 
the  United  States  from  the  other  "ountry 
are  included  in  the  scope  of  the 
investigation. 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 


1989,  the  U.S.  tariff  schedu 
converted  to  the  Harmoniz 
Schedule  (HTS).  as  providi 
section  1201  et  seq.  of  the  ( 
Trade  and  Competitivenes 
Currently,  DRAMs  betwee 
and  300,000  bits  (including 
DRAMs).  but  not  over  300.i 
classified  under  subheadir 
of  the  HTS.  DRAMs  over  3 
provided  for  under  HTS  ite 
8542.11.354.  Unmounted  ch 
wafers  are  classified  unde 
subheading  8542.11.023.  Pr 
1. 1989,  finished  DRAMs  ol 
above  were  classified  undi 
687.7443  and  687.7444  of  th 
Schedules  of  the  United  St 
Annotated  (TSUSA).  Unas 
DRAMs,  including  process 
mounted  and  unmounted  d 
provided  for  under  item  68 
TSUSA. 

Termination  of  Investigatic 

Based  on  information  co 
record,  the  Department  hai 
terminate  the  antidumping 
investigation  of  DRAMs  fn 
record  contains  statements 
Computer  System  Policy  Pi 
and  the  Semiconductor  Ind 
Association  (SLA)  suppcrti 
proposed  termination.  Don 
producers  of  the  subject  m 
are  members  of  the  SIA. 

Under  §  353.17(a)  of  the 
regulations  (19  CFR  353.17| 
Department  may  terminate 
investigation  on  its  own  in 
investigation  initiated  undi 
after  notifying  all  parties  t( 
proceeding  and  after  consi 
the  International  Trade  Co 
(ITC).  Section  353.17(a)  fur 
that  the  Department  may  n 
an  investigation  unless  it  c 
the  termination  is  in  the  pi 
We  have  notified  all  partie 
proceeding  and  have  const 
ITC.  We  conclude  that  ten 
the  investigation  is  in  the  f 
Accordingly,  we  are  termii 
suspended  antidumping  du 
investigation  on  DRAMs  fr 

This  action  is  taken  purs 
section  734(a)(1)  of  the  Tar 
1930,  as  amended  (19  U.S.C 
and  §  353.17(a)(2)  of  Comn 
regulations  (19  CFR  353.17( 
Eric  I.  Garfinkel. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-18754  Filed  8-6-9- 
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amendment  of  preliminary 
determination  of  the  antidumping 
investigation  involving  DRAMs  from 
Japan  (51  FR  28396).  The  basis  for  the 
suspension  was  an  agreement  by  the 
Japanese  producers/  exporters  which 
account  for  substantially  all  of  the 
known  imports  of  these  products  from 
Japan,  to  revise  their  prices  to  eliminate 
sales  of  this  merchandise  to  the  United 
States  at  less  than  fair  value. 

On  August  31. 1990,  the  Department 
received  timely  requests  from  seven  of 
(he  signatories  to  the  suspension 
agreement  in  accordance  with  19  CFR 
353.25(b)  (1990)  of  the  Department's 
regulations,  for  termination  of  the 
suspended  investigation  on  DRAMs 
from  Japan.  Included  in  those  requests, 
the  signatories  provided  certifications 
that  their  respective  companies:  (1)  Did 
not  sell  products  subject  to  the 
suspension  agreement  at  less  than  the 
foreign  market  value  during  the  period 
from  the  effective  date  of  the  suspension 
agreement  to  present;  and  (2)  would  not 
in  the  future  sell  covered  products  at 
less  than  foreign  market  value.  Pursuant 
to  19  CFR  353.25(c),  the  Department 
considered  these  requests  as  including 
requests  for  administrative  review,  and 
on  September  14, 1990,  the  Department 
initiated  a  review  to  determine  whether 
termination  is  appropriate  (55  FR  37925). 

By  letter  of  July  18. 1991.  the 
Department  notified  parties  to  the 
proceeding  of  its  intent  to  terminate  the 
suspended  investigation  pursuant  to 
§  353.17(a)(1)  of  the  Department's 
regulations  (19  CFR  353.17(a)(1)  (1990)). 
We  received  comments  from  interested 
parties  concerning  the  proposed 
termination  on  July  24, 1991. 

Scope  of  Investigation 

The  merchandise  covered  by  the 
investigation  are  Japanese  DRAMs 
having  a  memory  capacity  of  256 
kilobits  and  above,  of  both  the  N- 
channel  and  the  complementary  metal 
oxide  semiconductor  type,  whether  in 
the  form  of  processed  wafers, 
unmounted  die,  mounted  die,  or 
assembled  devices  however  packaged 
(ceramic,  plastic,  or  other).  Processed 
wafers  and  dice  produced  in  Japan  and 
assembled  into  Hnished  DRAMs  in 
another  country  prior  to  importation  into 
the  United  States  from  the  other  "ountry 
are  included  in  the  scope  of  the 
investigation. 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 


1989,  the  U.S.  tariff  schedules  were  fully 
converted  to  the  Harmonized  Tariff 
Schedule  (HTS),  as  provided  for  in 
section  1201  et  seq.  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 
Currently.  DRAMs  between  80,000  bits 
and  300.000  bits  (including  25eK 
DRAMs),  but  not  over  300,000  bits  are 
classified  under  subheading  8542.11.336 
of  the  HTS.  DRAMs  over  300,000  bits  are 
provided  for  under  HTS  item  number 
8542.11.354.  Unmounted  chips,  dies  and 
wafers  are  classi^ed  under  HTS 
subheading  8542.11.023.  Prior  to  January 
1, 1989,  finished  DRAMs  of  256K  and 
above  were  classified  under  items 
687.7443  and  687.7444  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  Unassembled 
DRAMs,  including  processed  wafers  and 
mounted  and  unmounted  die,  were 
provided  for  under  item  687.7405  of  the 
TSUSA. 

Terminadon  of  Investigation 

Based  on  information  contained  in  the 
record,  the  Department  has  decided  to 
terminate  the  antidumping  duty 
investigation  of  DRAMs  from  Japan.  The 
record  contains  statements  from  the 
Computer  System  Policy  Project  (CSPP) 
and  the  Semiconductor  Industry 
Association  (SIA)  suppcrting  the 
proposed  termination.  Domestic 
producers  of  the  subject  merchandise 
are  members  of  the  SIA. 

Under  §  353.17(a)  of  the  Department's 
regulations  (19  CFR  353.17(a)  (1990)),  the 
Department  may  terminate  an 
investigation  on  its  own  initiative  in  an 
investigation  initiated  under  §  353.11. 
after  notifying  all  parties  to  the 
proceeding  and  after  consultation  with 
the  International  Trade  Commission 
(ITC).  Section  353.17(a)  further  provides 
that  the  Department  may  not  terminate 
an  investigation  unless  it  concludes  that 
the  termination  is  in  the  public  interest. 
We  have  notified  all  parties  to  the 
proceeding  and  have  consulted  with  the 
ITC.  We  conclude  that  termination  of 
the  investigation  is  in  the  public  interest. 
Accordingly,  we  are  terminating  the 
suspended  antidumping  duty 
investigntion  on  DRAMs  from  Japan. 

This  action  is  taken  pursuant  to 
section  734(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1673c(a)(l)), 
and  §  353.17(a)(2)  of  Commerce's 
regulations  (19  CFR  353.17(a)(2)). 
Eric  I.  Garfinkel, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-18754  Filed  8-6-91;  8:45  am) 
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Erasable  Programmable  Read  Only 
Memory  Semlcondiictors  From  Japan; 
Termirtation  of  Antidumping 
Administrative  Review  and  Revtaion  of 
Suspension  Agreement 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice. 

summary:  On  September  14, 1990,  the 
Department  of  Commerce  published  a 
notice  of  initiation  of  antidumping  duty 
administrative  review  and  requests  for 
termination  of  suspended  investigation 
on  erasable  programmable  read  only 
memory  semiconductors  from  Japan.  On 
July  11, 1991,  the  Department  published 
a  request  for  comments  on  proposed 
revision  on  the  agreement  suspending 
the  antidumping  investigation  on 
erasable  programmable  read  only 
memory  semiconductors  from  Japan. 
The  Department  is  now  terminating  this 
review  and  revising  the  agreement 
suspending  this  antidumping 
investigation. 

EFFECTIVE  date:  August  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Skinner  or  Steven  Presing, 
Office  of  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone:  (202)  377-4851  or  (202)  377- 
4106,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  6, 1986,  the  Department  of 
Commerce  (the  Department)  suspended 
the  antidumping  investigation  involving 
erasable  programmable  read  only 
memory  semiconductors  (EPROMs)  from 
Japan  (51  FR  28253).  The  basis  for  the 
suspension  is  an  agreement  by  the 
Japanese  producers/exporters  which 
account  for  substantially  all  of  the 
known  imports  of  these  products  from 
Japan,  to  revise  their  prices  to  eliminate 
sales  of  this  merchandise  to  the  United 
States  at  less  than  fair  value. 

On  August  31, 1990,  the  Department 
received  timely  requests  from  six  of  the 
signatories  to  the  suspension  agreement, 
in  accordance  with  19  CFR  353.25(b) 
(1990)  of  the  Department's  regulations, 
for  termination  of  the  suspended 
investigation  on  EPROMs  from  Japan. 
Included  in  those  requests,  the 
signatories  provided  certifications  that 
their  respective  companies:  (1)  Did  not 
sell  products  subject  to  the  suspension 
agreement  at  less  than  the  foreign 
market  value  during  the  period  from  the 


effective  date  of  the  suspension 
agreement  to  present;  and  (2)  would  not 
in  the  future  sell  covered  products  at 
less  than  foreign  market  value.  Ihirsuant 
to  19  CFR  353.25(c),  the  Department 
considered  these  requests  as  including 
requests  for  administrative  review,  and 
on  Septemb>er  14, 1990,  the  Department 
initiated  a  review  to  determine  whether 
termination  is  appropriate  (55  FR  37925). 

On  July  11, 1991,  the  Department 
published  a  notice  requesting  comments 
on  the  proposed  revision  of  the 
agreement  suspending  the  antidumping 
investigation  on  EPROMs  from  Japan  (56 
FR  31613).  In  order  to  ascertain  whether 
the  signatories  to  the  suspension 
agreement  continue  to  account  for 
substantially  all  imporis  of  these 
products  from  Japan,  on  June  28, 1991, 
the  Department  requested  information 
on  total  quantity  and  sales  value  of 
EPROMs  exported  to  the  United  States 
[19  CFR  353.18(c)  (1990)  requires  that  the 
agreement  be  signed  by  exporters 
(producers  and  resellers)  who  account 
for  not  less  than  85  percent  by  value  or 
volume  of  the  merchandise).  The 
Department  provided  a  copy  of  the 
proposed  revision  of  the  agreement 
suspending  the  antidumping 
investigation  on  EPROMs  to  current 
signatories  and  known  exporters  of 
EPROMs  to  the  United  States  on  July  3, 
1991. 

We  received  data  on  total  quantity 
and  value  of  EPROM  exports  to  the 
United  States  from:  Fujitsu  Limited  and 
Fujitsu  Microelectronic,  Inc.  (Fujitsu); 
Hitachi.  Ltd.  (Hitachi);  Mitsubishi 
Electric  Corporation  and  Mitsubishi 
Electronics  America.  Inc.  (Mitsubishi); 
NEC  Corporation  (NEC):  OKI  Electinc 
Industry  Company,  Ltd.  (Oki);  Sanyo 
Electric  Company  Ltd.  (Sanyo);  Sharp 
Corporation  (Sharp);  Texas  Instruments 
Japan  Limited  (TIJ);  and  Toshiba 
Corporation  (Toshiba).  On  July  22, 1991, 
the  Department  received  comments  from 
NEC  regarding  the  proposed  revision  to 
the  suspension  agreement. 

The  Department  has  taken  into 
consideration  all  information  and 
comments  received.  In  response  to  data 
received,  the  Department  has 
determined  that  Fujitsu.  Hitachi, 
Mitsubishi,  NEC,  Sanyo,  Sharp,  and 
Toshiba,  account  for  substantially  all 
imports  of  these  products  from  Japan 
and  therefore,  in  accordance  with  19 
CFR  353.18(c)  (1990),  must  sign  the 
revised  suspension  agreement. 

In  response  to  comments  received 
from  NEC,  we  have  amended  section 
IV.B.l.  of  the  revised  agreement  to 
clarify  that  data  would  be  collected  on  a 
calendar  quarterly  basis,  except  as 
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provided  in  section  VI(C)  of  the  revised 
agreement. 

Based  on  comments  from  interested 
parties,  we  have  determined  that  the 
revised  suspension  agreement  will 
eliminate  sales  of  this  merchandise  to 
the  United  States  at  less  than  fair  value, 
that  the  revised  agreement  can  be 
monitored  effectively,  and  that  the 
revised  agreement  is  in  the  public 
interest  We  find,  therefore,  that  the 
criteria  for  suspension  of  an 
investigation  pursuant  to  section  734  of 
the  Act  have  been  m.et  by  the  revised 
EPROM  suspension  agreement.  The 
terras  and  conditions  of  the  revised 
agreement,  signed  July  31, 1991,  are  set 
forth  in  appendix  1  to  this  notice. 

This  notice  Is  published  pursuant  to 
section  734(f)(1)(A)  of  the  Tariff  Act  of 
1930.  as  amended  (19  U.S.C. 
1673c(f)(l)(A)).  and  section  353.18(h)(1) 
of  Commerce  regulations  (19  CFR 
353.18(h)(1)). 
Eric  I.  Garfiiikel. 
Assistant  Secretary  for  Import 
Administration. 

Appendix  1:  Revision  of  Suspension 
Agreement —  Erasable  Programmable 
Read  Only  Memory  Semiconductors 
From  |apan 

Pursuant  to  the  provision  of  sections 
734(b)  and  734(d)  of  the  Tariff  Act  of 
193a  as  amended  (19  U.S.C.  1673c(b). 
1673c(d))  (the  "Act"),  and  §  353.18  of  the 
Department  of  Commerce  (the 
"Department")  Regulations  (19  CFR 
353.18)  (1990).  the  Department  and  the 
signatory  producers/exporters  of 
erasable  programmable  read  only 
memory  semiconductors  ("EPROMS") 
from  Japan  enter  into  this  revised 
suspension  agreement  ("the 
Agreement").  This  Agreement  revises 
and  supersedes  the  suspension 
agreement  covering  EPROMS  from 
Japan  signed  on  July  30, 1988.  On  the 
basis  of  this  revised  suspension 
agreement,  the  Department  shall 
continue  to  suspend  its  antidumping 
investigation  initiated  on  October  21, 
1935  (50  re  43603.  October  28. 1985). 
with  respect  to  EPROMS  from  Japan 
subject  to  the  terms  and  pro\isions  set 
forth  below. 

/.  Product  Coverage 

The  following  merchandise  is  subject 
to  this  Agreement  (1)  EPROMS 
produced  in  Japan,  whether  in  the  form 
of  processed  wafers,  unmounted  die. 
mounted  die,  or  assembled  devices 
however  packaged  (ceramic,  plastic,  or 
other)  ("merchandise  subject  to  this 
Agreement"). 

(2)  Processed  wafers  and  dice 
produced  in  Japan  and  assembled  into 
finished  EPROMS,  or  other  merchandise 


of  the  same  class  or  kind,  in  another 
country  prior  to  importation  into  the 
United  States. 

Finished  EPROMS  are  currently 
classifiable  under  item  numbers 
8542.11.00586,  8542.11.00595  and 
8542.11.00602  of  the  Harmonized  Tariff 
Schedules  of  the  United  States  ("HTS"). 
Unassembled  EPROMS.  including 
processed  wafers  and  mounted  and 
unmounted  die.  are  currently 
classifiable  under  HTS  item  number 
8542.11.00014. 

//.  U.S.  Import  Coverage 

The  signatory  producers /exporters 
collectively  are  the  producers  and 
resellers  in  Japan  which  currenUy 
account  for  substantially  all  (not  less 
than  85  percent)  of  the  merchandise 
imported  into  the  United  States,  as 
provided  in  the  Department's 
regulations.  The  Department  may  at  any 
time  during  the  period  of  this  Agreement 
require  additional  producers /exporters 
in  Japan  to  sign  this  Agreement  in  order 
to  ensure  that  no  less  than  substantially 
all  imports  into  the  United  States  are 
covered  by  this  Agreement. 

•///.  Basis  for  the  Agreement 

In  order  to  satisfy  the  requirements  of 
section  734(b)  of  the  Act,  each  signatory 
producer/exporter  of  semiconductors 
from  Japan,  individually,  agrees  to  make 
any  necessary  price  revisions  to 
eliminate  completely  any  amount  by 
which  the  foreign  market  value  of  its 
merchandise  exceeds  the  United  States 
price.  For  this  purpose,  the  foreign 
market  value  will  be  determined  in 
accordance  with  section  773  of  the  Act, 
and  U.S.  price  in  accordance  with 
section  772  of  the  Act. 

IV.  Monitoring  of  the  Agreement 

A.  General  Monitoring  Provisions 

1.  The  Department  will  monitor 
entries  of  EPROMS  from  Japan  to  ensure 
compHance  with  Section  III  of  this 
Agreement. 

2.  Each  signatory  producer/exporter 
agrees  to  supply  the  Department  with 
any  information  and  any  documentation 
which  the  Department  may  require  to 
ensure  that  the  signatory  producer/ 
exporter  is  in  full  compliance  with  the 
terms  and  conditions  of  this  Agreement. 

3.  The  Department  may  conduct 
administrative  reviews  under  section 
751  of  the  Act  upon  request  or  upon  its 
own  initiative,  to  ensure  that  exports  of 
EPROMS  from  Japan  are  at  prices 
consistent  with  the  terms  of  this 
Agreement.  The  Department  may 
perform  verifications  pursuant  to 
administrative  reviews  conducted  under 
section  751  of  the  Act. 


4.  The  Department  may  also  request 
the  U.S.  Customs  Service  to  direct  ports 
of  entry  to  forward  an  Antidumping 
Report  of  Importations  for  entries  of 
semiconductors  during  the  period  this 
Agreement  is  in  effect. 

B.  Specific  Monitoring  Provisions 

1.  The  signatory  producers/exporters 
shall  collect  and  maintain  transaction 
specific  data  by  representative  product 
type,  on  the  quantity  and  value  of  sales 
of  the  merchandise  subject  to  this 
Agreement  to  the  United  States  and  in 
the  home  market  price  in  accordance 
with  sections  772  and  773  of  the  Act  and 
the  Department's  current  practice.  Cost 
of  production  information  shall  also  be 
collected  and  maintained,  by 
representative  product  type,  on  the  total 
quantity  and  value  of  sales:  (1)  To  the 
United  States;  (2)  in  the  home  market; 
(3)  to  countries  other  than  the  United 
States;  and  (4)  on  a  country-by-country 
basis,  to  th^  five  largest  countries  other 
than  the  United  States.  All  informatiion 
will  be  collected  and  maintained  on  a 
continuous  basis  for  the  most  recent 
four  calendar  quarters  [i.e.,  January- 
March.  April-June.  July-September,  and 
October-December)  completed 
beginning  after  the  effective  date  of  this 
Agreement  Cost  and  price  data  would 
be  collected  no  later  than  60  days  from 
the  end  of  the  relevant  calendar  quarter 
except  as  provided  in  section  VI(C)  of 
this  Agreement 

2.  Each  of  the  individual  signatory 
producers/exporters  will  review  the 
price  and  cost  data  collected  under 
section  IV(B)(1)  of  this  Agreement  to 
ensure  that  its  exports  of  EPROMS  from 
Japan  are  at  prices  consistent  with  the 
terms  otthis  Agreement. 

3.  The  Department  will  review 
publicly  available  data  as  well  as 
Customs  Form  7501.  entry  summaries, 
and  other  official  import  data  from  the 
Bureau  of  the  Census,  on  a  monthly 
basis,  to  determine  whether  there  have 
been  imports  that  are  inconsistent  with 
the  provisions  of  section  III  of  this 
Agreement. 

4.  The  Department  will  monitor 
Bureau  of  the  Census  IM-115 
computerized  records,  which  include  the 
quantity  and  value  of  each  entry. 
Because  these  records  do  not  provide 
other  specific  entry  information,  such  as 
the  identity  of  the  signatory  producer/ 
exporter  which  may  be  responsible  for 
such  sales,  the  Department  may  request 
the  U.S.  Customs  Service  to  provide 
such  information.  The  Department  may 
request  other  additional  documentation 
from  the  U.S.  Customs  Service. 


V.  Violation  of  the  Agreement 

A  "Violation"  means  nonco 
with  the  terms  of  this  suspensi 
agreement  caused  by  an  act  oi 
of  a  signatory  producer/expor 
except,  at  the  discretion  of  the 
Secretary,  an  act  or  omission  > 
inadvertent  or  inconsequentia 
making  a  determination  of  a  v 
the  Department  will  provide  tj 
signatories  10  days  within  wh 
provide  comments. 

B.  If  the  Department  determ 
this  Agreement  is  being  or  hai 
violated  or  no  longer  meets  th 
requirements  of  sections  734  ( 
the  Act  the  Department  will  t 
action  as  it  determines  is  appi 
under  section  734(i)  of  the  Acl 
§  353.19  of  the  Department's  r 
In  the  event  that  the  Departmi 
determines  there  is  a  violatioi 
§  734(i)  of  the  Act  and  issues 
antidumping  order,  a  signator 
request  in  writing  a  changed 
circumstances  review  and,  in 
to  such  request,  the  proceedir 
accordance  with  §  353.22(f)  oi 
Department's  regulations,  inc 
expedited  action  at  the  Secre 
discretion,  may  be  conducted 

VI  Other  Provisions 

A  For  purposes  of  section  1 
this  Agreement  the  represent 
product  types  of  EPROMS  an 
in  the  annex  to  this  Agreemei 
items  for  which  the  signatorit 
collect  and  maintain  cost  and 
information.  These  items  are 
representative  of  the  EPROM 
exported  to  the  United  States 
signatory  producers/exportei 
Department  reserves  the  righ 
the  annex  to  ensure  that  the 
representative  product  types 
the  signatories  will  collect  ar 
cost  and  price  information  ar 
representative  of  the  types  ol 
exported  to  the  United  States 
signatories  and  to  prevent  pr 
selective  dumping  by  the  sigi 
After  notifying  the  signatorie 
proposed  changes  to  the  list  ( 
representative  product  types 
Department  will  provide  the 
10  days  within  which  to  prov 
technical  comments  on  the  ir 
.  changes. 

B.  If  the  Department  has  re 
believe  that  the  signatories  a 
complying  with  section  III  of 
Agreement  the  Department  i 
the  signatories  to  submit  the 
cost  information  maintained 
section  IV(B)(1)  of  this  Agree 
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4.  The  Department  may  also  request 
the  U.S.  Customs  Service  to  direct  ports 
of  entry  to  forward  an  Antidumping 
Report  of  Importations  for  entries  of 
semiconductors  during  the  period  this 
Agreement  is  in  effect. 

B.  Specific  Monitoring  Provisions 

1.  The  signatory  producers/exporters 
shall  collect  and  maintain  transaction 
specific  data  by  representative  product 
type,  on  the  quantity  and  value  of  sales 
of  the  merchandise  subject  to  this 
Agreement  to  the  United  States  and  in 
the  home  market  price  in  accordance 
with  sections  772  and  773  of  the  Act  and 
the  Department's  current  practice.  Cost 
of  production  information  shall  also  be 
collected  and  maintained,  by 
representative  product  type,  on  the  total 
quantity  and  value  of  sales:  (1)  To  the 
United  States;  (2)  in  the  home  market; 
(3)  to  countries  other  than  the  United 
States;  and  (4)  on  a  country-by-country 
basis,  to  the  five  largest  countries  other 
than  the  United  States.  All  informatiion 
will  be  collected  and  maintained  on  a 
continuous  basis  for  the  most  recent 
four  calendar  quarters  (I.e.,  January- 
March.  April-June.  July-September,  and 
October-December)  completed 
beginning  after  the  effective  date  of  this 
Agreement.  Cost  and  price  data  would 
be  collected  no  later  than  60  days  from 
the  end  of  the  relevant  calendar  quarter 
except  as  provided  in  section  VI(C)  of 
this  Agreement 

2.  Each  of  the  individual  signatory 
producers/exporters  will  review  the 
price  and  cost  data  collected  under 
section  IV(B)(1)  of  this  Agreement  to 
ensure  that  its  exports  of  EPROMS  from 
Japan  are  at  prices  consistent  with  the 
terms  otthis  Agreement. 

3.  The  Department  will  review 
publicly  available  data  as  well  as 
Customs  Form  7501.  entry  summaries, 
and  other  official  import  data  from  the 
Bureau  of  the  Census,  on  a  monthly 
basis,  to  determine  whether  there  have 
been  imports  that  are  inconsistent  with 
the  provisions  of  section  III  of  this 
Agreement. 

4.  The  Department  will  monitor 
Bureau  of  the  Census  IM-115 
computerized  records,  which  include  the 
quantity  and  value  of  each  entry. 
Because  these  records  do  not  provide 
other  specific  entry  information,  such  as 
the  identity  of  the  signatory  producer/ 
exporter  which  may  be  responsible  for 
such  sales,  the  Department  may  request 
the  U.S.  Customs  Service  to  provide 
such  information.  The  Department  may 
request  other  additional  documentation 
from  the  U.S.  Customs  Service. 


V.  Violation  of  the  Agreement 

A  "Violation"  means  noncompliance 
with  the  terms  of  this  suspension 
agreement  caused  by  an  act  or  omission 
of  a  signatory  producer/exporter, 
except,  at  the  discretion  of  the 
Secretary,  an  act  or  omission  which  is 
inadvertent  or  inconsequential.  Prior  to 
making  a  determination  of  a  violation, 
the  Department  will  provide  the 
signatories  10  days  within  which  to 
provide  comments. 

B.  If  the  Department  determines  that 
this  Agreement  is  being  or  has  been 
violated  or  no  longer  meets  the 
requirements  of  sections  734  (b)  or  (d)  of 
the  Act.  the  Department  will  take  such 
action  as  it  determines  is  appropriate 
under  section  734(i)  of  the  Act  and 
§  353.19  of  the  Department's  regulations. 
In  the  event  that  the  Department 
determines  there  is  a  violation  under 
S  734(i)  of  die  Act  and  issues  an 
antidumping  order,  a  signatory  may 
request  in  writing  a  changed 
circumstances  review  and,  in  response 
to  such  request,  the  proceedings  in 
accordance  with  §  353.22(f)  of  the 
Department's  regulations,  including  an 
expedited  action  at  the  Secretary's 
discretion,  may  be  conducted. 

VI.  Other  Provisions 

A  For  purposes  of  section  IV(B)  of 
this  Agreement  the  representative 
product  types  of  EPROMS  are  specified 
in  the  annex  to  this  Agreement  as  the 
items  for  which  the  signatories  will 
collect  and  maintain  cost  and  price 
information.  These  items  are 
representative  of  the  EPROMS  currently 
exported  to  the  United  States  by  the 
signatory  producers/exporters.  The 
Department  reserves  the  right  to  revise 
the  annex  to  ensure  that  the 
representadve  product  types  for  which 
the  signatories  will  collect  and  maintain 
cost  and  price  information  are 
representative  of  the  types  of  EPROMS 
exported  to  the  United  States  by  the 
signatories  and  to  prevent  product 
selective  dumping  by  the  signatories. 
After  notifying  the  signatories  of  the 
proposed  changes  to  the  list  of 
representative  product  types,  the 
Department  will  provide  the  signatories 
10  days  within  which  to  provide 
technical  comments  on  the  intended 
changes. 

B.  If  the  Department  has  reason  to 
believe  that  the  signatories  are  not 
complying  with  section  III  of  this 
Agreement  the  Department  may  request 
the  signatories  to  submit  the  price  and 
cost  information  maintained  under 
section  IV(B)(1)  of  this  Agreement.  The 


signatories  will  submit  this  information 
to  the  Department  in  accordance  with 
the  provisions  of  subpart  C  of  part  353  of 
the  Department's  regulations  within  14 
days  of  receipt  of  such  a  request. 

C.  Transitional  Rule— The  signatories 
will  be  required  to  collect  and  maintain 
data  on  a  continuous  basis  for  the 
period  beginning  August  1. 1991  and 
ending  on  December  1, 1991.  If.  under 
section  VI(B)  of  this  Agreement  the 
Department  requests  the  signatories  to 
submit  price  and  cost  information  during 
this  period,  the  signatories  will  be 
required  to  submit  information  for  the 
period  from  August  1  through  the  date  of 
the  Department's  request.  This 
information  will  be  submitted  to  the 
Department  within  14  days  of  receipt  of 
such  a  request.  Information  collected 
during  the  period  August  1  through 
September  30. 1991,  will  be  maintained 
by  the  signatories  until  January  1. 1993. 
Information  collected  during  the  period 
October  1  through  December  1. 1991. 
will  be  maintained  by  the  signatories 
until  March  1, 1993.  For  the  period 
beginning  after  December  1, 1991.  data 
will  be  collected  and  maintained  as 
described  in  section  IV(B)(1)  of  this 
Agreement 

D.  In  reviewing  the  operation  of,this 
Agreement  for  the  purpose  of 
determining  whether  this  Agreement  has 
been  violated  or  is  no  longer  in  the 
public  interest,  the  Department  will 
consider  imports  into  the  United  States 
from  all  sources  of  the  merchandise 
described  in  section  I  of  this  Agreement. 
For  this  purpose,  the  Department  will 
consider  factors  including,  but  not 
limited  to,  the  following:  volume  of 
trade,  pattern  of  trade,  whether  or  not 
the  reseller  is  an  original  equipment 
manufacturer,  and  the  reseller's 
purchase  price. 

E.  The  Department  will  notify  the 
signatories  of  any  relevant  amendments 
to  the  antidumping  law  and  the 
Department's  corresponding  regulations. 
In  addition,  upon  request,  the 
Department  will  advise  any  signatory 
producer/exporter  on  the  Department's 
methodology  for  calculating  its  United 
States  price  and  foreign  market  value. 

F.  In  entering  into  this  Agreement  the 
signatory  producers/exporters  do  not 
admit  that  any  sales  of  the  merchandise 
subject  to  this  Agreement  have  been 
made  at  less  than  fair  value. 

G.  For  purposes  of  sections  IV(B)(2)  of 
this  Agreement  each  signatory  will 
compare,  by  representative  product 
type,  its  home  market  price  with  its 
United  States  price  of  the  merchandise 
subject  to  this  Agreement.  However,  if 


its  sales  in  the  home  market  are  at 
prices  less  than  its  cost  of  production, 
each  of  the  signatory  producers/ 
exporters  will  compare,  by 
representative  product  type,  its  United 
States  price  of  the  merchandise  subject 
to  this  Agreement  with  its  constructed 
value  of  the  merchandise  in  accordance 
with  section  773(e)  of  the  Act  and 
§  353.50  of  the  Department's  regulations. 

VIl.  Termination 

Absent  a  likelihood  of  dumping,  the 
Department  expects  to  terminate  this 
suspended  investigation  and  Agreement 
by  August,  1996. 

Vni.  Definitions 

For  purposes  of  this  Agreement,  the 
following  defmitions  apply:  A.  U.S. 
Price — means  the  price  at  which 
merchandise  is  sold  by  the  producer  or 
reseller  to  the  first  unrelated  party  in  the 
United  States,  including  the  amount  of 
any  discounts,  rebates,  price  protection 
or  ship  and  debit  adjustments,  and  other 
adjustment  affecting  the  net  amount 
paid  or  to  be  paid  by  the  unrelated 
purchaser,  as  determined  by  the 
Department  under  section  772  of  the 
Act. 

B.  Foreign  Market  Value — means 
foreign  market  value  as  defined  in 
section  773  of  the  Act  and  the 
corresponding  sections  of  the 
Department's  regulations. 

C.  Date  of  Sale — is  the  date  on  which 
the  essential  terms  of  sale,  specifically 
price  and  quantity,  are  finalized  to  the 
extent  that  they  are  outside  the  parties' 
control,  normally  the  date  of 
confirmation  of  sales. 

IX.  Effective  Date 

The  effective  date  of  this  revision  c>n 
the  agreement  suspending  the 
antidumping  investigation  on  EPROMS 
is  August  1. 1991. 

Signed  on  this  3l8t  day  of  July.  1991. 

For  Japanese  producers/exporters. 

Mark  D.  Heriach. 
NEC  Corporation. 
Carl  W.  Schwarz. 
Hitachi.  Ltd. 
Warren  E.  Connelly, 
Fujitsu.  Ltd. 
Thomas  P.  Ondeck. 
Mitsubishi  Electric  Corp. 
David  P.  Houlihan. 
Toshilxi  Corp. 
Gail  T.  Cumins, 
Sartyo  Electric  Co. 
Peter  J.  Gartland. 
Sharp  Electric  Co. 
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For  U.S.  Department  of  Commerce. 

Eric  I.  Garfinkel. 

Assistant  Secretary  for  Import 
Administration. 

Annex  to  Revised  Suspension 
Agreement.— EPROMS  from  Japan 


Prodiict 

Subgroup 

Representative  product 
type  (Note:  AU  speeds) 

EPROM: 

64K 

BK'B    NMOS    CERDIP 

128K 

16K*8 
DIP 

CMOS    CER 

256K 

32K*8 
DIP 

CMOS    CER 

51 2K 

64K*8 
LCC 

CMOS    CER 

64K*8 

CMOS    CER 

DIP 

1Mb 

128K*8 
DIP 

CMOS    CER 

128K*8 

CMOS    PLCC 

64K*16 

CMOS    CER 

DIP 

64K*16 

CMOS    PLCC 

2Mb 

256K*8 
DIP 

CMOS    CER 

256K*8 

CMOS    PLCC 

128KM6 

CMOS    CER 

DIP 

128KM6 

CMOS    PLCC 

4Mb 

512K*8 
DIP 

CMOS    CER 

512K'8 

CMOS    PLCC 

256KM6 

CMOS    CER 

DIP 

256K'16 

CMOS    PLCC 

[FR  Doc.  91-18753  Filed  8-6-91;  8:45  am) 
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(A-122-813] 

Initiation  of  Antidumping  Duty 
Investigation:  Neptieline  Syenite  From 
Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce 

EFFECTIVE  DATE:  August  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
John  Gloninger,  Office  of  Antidumping 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  room 
B099, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  377-2778. 

Initiation 

The  Petition 

On  July  12, 1991,  The  Feldspar 
Corporation  (TFC)  filed  with  the 
Department  of  Commerce  (the 
Department)  an  antidumping  duty 
petition  on  behalf  of  a  regional  United 
States  industry  producing  feldspar  and 
aplite,  alleged  to  be  like  products  to 
nepheline  syenite.  In  accordance  with  19 
CFR  353.12,  the  petitioner  alleges  that 
imports  of  nepheline  syenite  from 


Canada  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act],  and  that  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  domestic  producers  of  the  like 
products,  feldspar  and  aplite,  located 
within  the  region. 

The  petitioner  has  stated  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party,  as  defined  in  19  CFR 
353.2(k],  and  because  it  has  filed  the 
petition  on  behalf  of  the  regional  U.S. 
industry  producing  like  products. 

On  July  25, 1991,  the  Department 
received  a  letter  from  Unimin 
Corporation  (Unimin),  a  domestic 
feldspar  producer  located  near  to,  but 
outside,  the  region  identified  in  the 
petition.  Unimin  is  also  the  parent  of  the 
sole  Canadian  exporter  of  nepheline 
syenite.  The  Department  agreed  to 
receive  Unimin's  submission  because  it 
was  uncertain  whether  Unimin  was  a 
target  and/or  a  member  of  the  domestic 
industry,  and  because  Unimin  was 
raising  the  issue  of  the  petitioner's 
standing.  In  its  submission,  Unimin 
argued  that  TFC  lacks  standing  to  file 
this  petition  because:  (1)  TFC's  products 
are  not  like  products,  and  (2)  if  TFC's 
products  are  determined  to  be  like 
products,  then  the  Department's 
analysis  of  whether  TTFC  represents  the 
industry  should  include  producers  of 
other  like  products.  Unimin  requested 
that  the  Department  immediately  make 
a  like  product  determination  regarding 
TFC's  feldspar  and  aplite  products. 

The  Department  has  determined  that 
since  Unimin  is  sole  owner  of  the 
Canadian  nepheline  syenite  exporter, 
the  Department  is  precluded  under 
Roses  Inc.  v.  United  States,  706  F.2d 
1563  (Fed.  Cir.  1983)  and  19  CFR  353.12(i) 
from  considering  Unimin's  arguments. 
Further,  since  Unimin  is  also  located 
outside  the  region  as  alleged  by  the 
petitioner,  the  Department  is  precluded 
from  considering  Unimin  a  part  of  the 
regional  domestic  industry  imder 
Gilmore  v.  United  States,  7  CIT  219,  585 
F.Supp.  670  (1984).  However,  the 
Department  will  reexamine  the  standing 
issue  should  the  International  Trade 
Commission  (FTC)  determine  that  the 
boundaries  of  the  region  are  such  that 
Unimin  would  fall  within  them.  If  any 
interested  party,  as  described  in  19  CFR 
353.2(k)(3),  (4),  (5),  or  (6),  wishes  to 
register  support  for,  or  opposition  to,  this 
investigation,  please  file  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration. 


United  States  Price  and  Foreign  Market 
Value 

The  petitioner  bases  United  States 
Price  for  glass-grade  and  fiberglass- 
grade  nepheline  syenite  on  information 
from  U.S.  parties  and  its  owm 
experience.  The  information  consists  of 
sales  reports  or  other  similar 
documentation  identifying  a  price  which 
the  petitioner  would  need  to  meet  to 
receive  an  order,  or  the  margin  by  which 
a  quotation  was  not  competitive.  The 
petitioner  adjusted  the  FOB  Canada 
prices  by  deducting  freight  charges. 

The  petitioner  bases  foreign  market 
value  for  glass-grade  (grade  340) 
nepheline  syenite  on  information  from  a 
source  in  Canada.  The  petitioner 
calculated  foreign  market  value  for 
fiberglass-grade  (grade  333)  nepheline 
syenite  by  first  calculating  the 
difference  between  Unimin's  price  on 
grade  340  and  grade  333  as  published  in 
Industrial  Minerals  and  then  subtracting 
this  difference  from  the  grade  340  price. 
Petitioner  made  no  adjustments  to 
foreign  market  value. 

Based  on  a  comparison  of  U.S.  price 
and  foreign  market  value,  petitioner 
alleges  dumping  margins  of  1.13  percent 
to  18  percent,  depending  on  grade  and 
quantity. 

Initiation  of  Investigation 

Under  19  CFR  353.13(a),  the 
Department  must  determine,  within  20 
days  after  a  petition  is  filed,  whether  the 
petition  properly  alleges  the  basis  on 
which  an  antidumping  duty  may  be 
imposed  under  section  731  of  the  Act. 
and  whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  nepheline 
syenite  from  Canada  and  find  that  it 
meets  the  requirements  of  19  CFR 
353.13(a).  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  nepheline 
syenite  from  Canada  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

In  accordance  with  19  CFR  353.13(b) 
we  are  notifying  the  ITC  of  this  action. 

Any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19  CFR  353.14. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  nepheline  syenite  which 
is  a  coarse  crystalline  rock  consisting 
principally  of  feldspathic  minerals  [i.e.. 


sodium-potassium  feldspars  ai 
nepheline),  with  little  or  no  fre 
and  ground  no  finer  than  140  a 
Nepheline  syenite  is  currently 
classifiable  under  item  2529.30 
the  Harmonized  Tariff  Schedu 
Although  the  HTS  subheading 
provided  for  convenience  and 
purposes,  our  written  descripti 
scope  of  this  proceeding  is  dis 

Preliminary  Determination  by 

The  ITC  wall  determine  by  / 
1991.  whether  there  is  a  feasoi 
indication  that  imports  of  nep) 
syenite  from  Canada  are  mate 
injuring,  or  threaten  material  i 
U.S.  industry.  If  its  determinat 
negative,  the  investigation  wil 
terminated.  If  affirmative,  the 
Department  will  make  its  preli 
determination  on  or  before  De 
1991,  unless  the  investigation  i 
terminated  pursuant  to  19  CFF 
the  preliminary  determination 
extended  pursuant  to  19  CFR  < 

This  notice  is  published  puri 
section  732(c)(2)  of  the  Act  am 
353.13(b). 

Dated:  August  1. 1991. 
Eric  I.  Garfinkel, 
Assistant  Secretary  for  Import 
A  dminislration. 
[FR  Doc.  91-18751  Filed  8-6-91;  8:' 
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IA-122-401]|  I 

Red  Raspberries  From  Canat 
Results  of  Antidumping  Duty 
Administration  Review 

agency:  International  Trade 
Administration/Import  Admin 
Department  of  Commerce. 
ACTION:  Notice  of  final  results 
antidumping  duty  administrati 

SUMMARY:  In  response  to  requ 
the  petitioners  and  three  respc 
the  Department  of  Commerce 
conducted  an  administrative  r 
the  antidumping  duty  order  on 
frozen  red  raspberries  from  Cj 
review  covers  twelve  process( 
exporters  of  this  merchandise 
United  States  and  the  period  ) 
1989  through  May  31, 1990. 

We  gave  interested  parties  i 
opportunity  to  comment  on  ou 
preliminary  results,  published 
25. 1991  (56  FR  19087).  Based  c 
analysis  of  the  comments  rece 
final  results  of  review  have  ch 
one  respondent.  Universal  Pac 
final  margins  now  range  from 
4.43  percent. 
EFFECTIVE  OATK  August  7, 199 
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g,  or  are  likely  to  be, 
d  States  at  less  than  fair 
meaning  of  section  731 
of  1930,  as  amended 
it  these  imports  are 
ig,  or  threaten  material 
ic  producers  of  the  like 
ir  and  aplite,  located 

has  stated  that  it  has 
le  petition  because  it  is 
ty,  as  defined  in  19  CFR 
ause  it  has  filed  the 
f  of  the  regional  U.S. 
ig  like  products. 
1,  the  Department 
from  Unimin 
min),  a  domestic 
r  located  near  to,  but 
in  identified  in  the 
is  also  the  parent  of  the 
^porter  of  nepheline 
artment  agreed  to 
submission  because  it 
[lether  Unimin  was  a 
lember  of  the  domestic 
:ause  Unimin  was 
of  the  petitioner's 
ibmission,  Unimin 
lacks  standing  to  file 
luse:  (1)  TFC's  products 
nets,  and(2)ifTFCs 
;rmined  to  be  like 
e  Department's 
ler  TFC  represents  the 
nclude  producers  of 
ts.  Unimin  requested 
ent  immediately  make 
termination  regarding 
id  aplite  products, 
it  has  determined  that 
ole  owner  of  the 
ine  syenite  exporter, 
8  precluded  under 
ted  States,  706F.2d 
83)  and  19  CFR  353.12(i) 
Unimin's  arguments, 
imin  is  also  located 
[I  as  alleged  by  the 
:partment  is  precluded 
Unimin  a  part  of  the 
z  industry  under 
rfStotes,  7CIT219,  585 
).  However,  the 
reexamine  the  standing 
International  Trade 
;)  determine  that  the 
!  region  are  such  that 
II  within  them.  If  any 
as  described  in  19  CFR 
),  or  (6),  wishes  to 
or,  or  opposition  to,  this 
ase  file  written 
the  Assistant  Secretary 
listration. 


United  States  Price  and  Foreign  Market 
Value 

The  petitioner  bases  United  States 
Price  for  glass-grade  and  fiberglass- 
grade  nepheline  syenite  on  information 
from  U.S.  parties  and  its  own 
experience.  The  information  consists  of 
sales  reports  or  other  similar 
documentation  identifying  a  price  which 
the  petitioner  would  need  to  meet  to 
receive  an  order,  or  the  margin  by  which 
a  quotation  was  not  competitive.  The 
petitioner  adjusted  the  FOB  Canada 
prices  by  deducting  freight  charges. 

The  petitioner  bases  foreign  market 
value  for  glass-grade  (grade  340) 
nepheline  syenite  on  information  from  a 
source  in  Canada.  The  petitioner 
calculated  foreign  market  value  for 
fiberglass-grade  (grade  333)  nepheline 
syenite  by  first  calculating  the 
difference  between  Unimin's  price  on 
grade  340  and  grade  333  as  published  in 
Industrial  Minerals  and  then  subtracting 
this  difference  from  the  grade  340  price. 
Petitioner  made  no  adjustments  to 
foreign  market  value. 

Based  on  a  comparison  of  U.S.  price 
and  foreign  market  value,  petitioner 
alleges  dumping  margins  of  1.13  percent 
to  18  percent,  depending  on  grade  and 
quantity. 

Initiation  of  Investigation 

Under  19  CFR  353.13(a),  the 
Department  must  determine,  within  20 
days  after  a  petition  is  filed,  whether  the 
petition  properly  alleges  the  basis  on 
which  an  antidumping  duty  may  be 
imposed  under  section  731  of  the  Act, 
and  whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  nepheline 
syenite  from  Canada  and  find  that  it 
meets  the  requirements  of  19  CFR 
353.13(a).  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  nepheline 
syenite  from  Canada  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  vahie. 

In  accordance  with  19  CFR  353.13(b) 
we  are  notifying  the  ITC  of  this  action. 

Any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19  CFR  353.14. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  nepheline  syenite  which 
is  a  coarse  crystalline  rock  consisting 
principally  of  feldspathic  minerals  [i.e.. 


sodium-potassium  feldspars  and 
nepheline),  with  litUe  or  no  free  quartz, 
and  ground  no  finer  than  140  mesh. 
Nepheline  syenite  is  currently 
classifiable  under  item  2529.30.0010  of 
the  Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  August  26. 
1991,  whether  there  is  a  reasonable 
indication  that  imports  of  nepheline 
syenite  from  Canada  are  materially 
injuring,  or  threaten  material  injury  to.  a 
U.S.  industry.  If  its  determination  is 
negative,  the  investigation  will  be 
terminated.  If  affirmative,  the 
Department  will  make  its  preliminary 
determination  on  or  before  December  19, 
1991,  unless  the  investigation  is 
terminated  pursuant  to  19  CFR  353.17  or 
the  preliminary  determination  is 
extended  pursuant  to  19  CFR  353.15. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  August  1. 1991. 
Eric  I.  Garfinkel, 

Assistant  Secretary  for  Import 

A  dministration. 

[FR  Doc.  91-18751  Filed  8-6-^1;  8:45  am] 
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Red  RaspbwTtes  From  Canada;  Final 
Result*  of  Antidumping  Duty 
Administration  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  requests  from 
the  petitioners  and  three  respondents, 
the  Department  of  Commerce  has 
conducted  an  administrative  review  of 
the  antidumping  duty  order  on  fresh  and 
frozen  red  raspberries  from  Canada.  The 
review  covers  twelve  processors/ 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  June  1, 
1989  through  May  31, 1990. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results,  published  on  April 
25. 1991  (56  FR  19087).  Based  on  our 
analysis  of  the  comments  received,  the 
final  results  of  review  have  changed  for 
one  respondent.  Universal  Packers.  The 
final  margins  now  range  from  zero  to 
4.43  percent. 
EFFECTIVE  DATE:  August  7,  1991. 


FOR  FURTHER  INFORMATION  CONTACT 

Sylvia  Chadwick.  Mark  Spellun.  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

On  April  25, 1991,  the  Department  of 
Commerce  (the  Department  published  in 
the  Federal  Register  (56  FR  19087)  a 
notice  of  the  preliminary  results  of 
review  of  the  antidumping  duty  order  on 
certain  red  raspberries  from  Canada  (50 
FR  26019;  June  24, 1985)  for  the  period 
June  1, 1989  through  May  31, 1990.  The 
Department  has  now  completed  the 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  fresh  and  frozen  red 
raspberries  packed  in  bulk  containers 
and  suitable  for  further  processing. 
These  products  are  classifiable  under 
the  Harmonized  Tariff  Schedule  (UTS) 
item  numbers  0810.20.9a  0810.20.10,  and 
0811.20.20.  The  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  twelve  processors/ 
exporters  of  Canadian  red  raspberries 
and  the  period  June  1, 1989  through  May 
31, 1990. 

Five  processors/exporters  reported  no 
shipments  during  the  review  period. 

Analyis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  respondents,  B.C. 
Blueberry  Co-op,  Clearbrook  Packers 
Inc.,  Mukhtiar  &  Sons  Packers  Ltd., 
Universal  Packers  Inc.,  and  Valley 
Berries  Inc.  and  from  the  petitioners,  the 
Washingtron  Red  Raspberry 
Commission  and  the  Red  Raspberry 
Committee  of  the  Oregon  Caneberry 
commission. 

Comment  1:  Respondents  contend  that 
the  petitioners  lack  standing  to  request 
reviews  because  there  is  no  evidence  on 
the  record  of  this  segment  of  the 
proceeding  that  the  Washington  Red 
Raspberry  Commission  (WRRC)  and  the 
Red  Raspberry  Regional  Relations 
Committee  of  the  Oregon  Caneberry 
Commission  (OCC)  qualify  as  interested 
parties  within  the  meaning  of  section 
771(9)  (E)  or  (G)  of  the  Tariff  Act  (19 
U.S.C.  12677(9)(E)  and  19  U.S.C. 
1677(9)(G),  respectively).  Respondents 
assert  that  there  is  no  evidence  on  the 


record  indicating  that  WRRC  or  OCC  is 
a  trade  or  business  association,  a 
majority  of  whose  members  are 
producers  or  wholesalers  of  bulk-packed 
red  raspberries.  Nor  is  there  evidence  on 
the  record  diat  the  WRCC  and  OCC  are 
members  of  an  Industry  engaged  in 
producing  a  processed  agricultural 
product  Therefore,  petitioners'  request 
for  review  of  Universal  Packers  Inc. 
(Universal)  and  Valley  Berries  Inc. 
(Valley  is  invalid  and  Universal  and 
Valley  should  be  excluded  from  the 
review. 

Petidoners  point  out  that  the 
Department  has  consistently  rejected 
respondents'  claim  that  WRRC  and  OCC 
lack  standing  as  interested  parties  in 
this  as  well  as  in  the  two  previous 
segments  of  this  proceeding  and  granted 
APO  requests  to  the  petitioners. 
Petitioners  cite  their  submission  of  July 
17. 1990  as  factual  evidence  in  the 
record  of  these  proceedings  regarding 
the  composition  and  organization  of 
both  Commissions.  Petitioners  point  out 
that  at  no  time  in  the  review  have 
respondents  presented  any  new 
evidence  to  contradict  the  Department's 
prior  standing  determination.  For  these 
reasons,  petitioners  contend  that  the 
Department  properly  initiated  and 
conducted  the  review  on  Universal  and 
Valley. 

Department's  Position:  Respondents 
have  raised  the  identical  argument 
about  WRCC's  and  OCC's  status  as 
interested  parties  on  numerous 
occasions  and  the  Department  has 
stated  its  position  on  those  occasions. 
See,  e.g.,  the  Department's  letter  to 
Cameron  and  Hombostel  dated  October 
4, 1990  with  enclosed  APO  and  Red 
Raspberries  from  Canada — ^Notice  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review  (56  FR  677; 
January  8. 1991)  (hereinafter 
Raspberries,  Final  Results). 

Since  the  respondent  has  submitted 
no  new  information  concerning  the 
WRRC  or  the  OCC,  we  stand  by  our 
position  diat  the  WRRC  and  OCC 
qualify  as  interested  parties.  Therefore, 
the  request  for  review  of  Universal  and 
Valley  remains  valid. 

Comment  2:  Respondents  Clearbrook. 
Mukhtiar  and  Universal  contend  that 
their  claimed  adjustments  for  imputed 
commissions  should  be  allowed  on  sales 
made  by  management  in  the  home 
market.  Alternatively,  respondents 
argue  that  under  the  special  rule  of  19 
CFR  353.56(b),  adjustments  should  be 
allowed  for  selling  expenses  incurred  on 
home  market  sales  made  by 
management. 

Petitioners  argue  that  no  commission 
was  actually  paid  to  management  and 
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the  Department  has  refused  to  allow  the 
imputed  coniTOssion  in  the  previous 
review. 

Department's  Position:  In  Raspberries; 
Final  Results,  the  companies  claimed  a 
management  commission  based  on  the 
fact  that  selling  was  one  of 
management's  responsibilities.  The 
amount  claimed  was  based  on  the 
percentage  that  would  have  been  paid 
had  a  broker  arranged  the  sale.  Since 
the  imputed  commission  claimed  for 
management  was  not  an  actual 
commission  expense  that  the  companies 
incurred,  we  disallowed  the  adjustment. 
Where  actual  commissions  were  paid, 
the  Department  appropriately  allowed 
the  commission  adjustment.  In  this 
review,  where  an  actual  commission 
was  paid  in  the  U.S.  market  and  not  in 
the  home  market,  we  allowed  an 
adjustment  for  home  market  indirect 
selling  expenses  up  to  the  amount  of  the 
U.S.  commission  for  Muhktiar, 
Clearbrook  and  Universal. 

Comment  3:  Respondent  requests  that 
the  Department  revise  its  calculations  to 
include  an  omitted  margin  calculation 
for  one  of  B.C.  Blueberry's  invoices. 

Department's  Position:  The  margin 
calculation  has  been  included  and  the 
B.C.  Blueberry  calculations  revised 
resulting  in  no  change  to  the  final 
margin. 

Final  Results  of  the  Review. — As  a 
result  of  our  review,  we  determine  the 
weighted  average  dumping  margins  to 
be  as  follows: 


Pr<x»ssof /exporters 

Margin 
(per- 
cent) 6/ 
1/89-5/ 
31/90 

BB  Fruit  Packing 

BC  Blueberry  Co-op „..         _ 

Berry  Best 

(') 

0.00 

22  76 

Ctearbrook  Packers _ 

East  Chilliwack  Fruit  Growers  Cooft 

0.07 

(') 

22.76 

(•) 

000 

Jesse  Processing.  Ltd 

Marco  Estates/ Landgrow            

Mukhliar  &  Sons 

Pacrfic  Coast  Fruit  Products 

Sabotey 

(M 

Universal  Packers . 

4  43 

Valley  Berries „..          

1.77 

'  No  sti<prT>ents  reported  during  the  review  period. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidiunping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service.  Further,  as  provided 
for  by  section  751(a)(i)  of  the  Tariff  Act. 
a  cash  deposit  of  estimated  antidumping 
duties  based  on  the  above  margins  will 


be  required  for  these  processors/ 
exporters.  Since  B.C.  Blueberry  and 
Mukhtiar  &  Sons  had  no  margins,  and 
the  margin  for  Clearbrook  Packers  is  de 
minimis,  no  cash  deposit  will  be 
required  for  these  processors/exporters. 
For  shipments  from  the  remaining 
known  processors/exporters,  the  cash 
deposit  will  continue  to  be  at  the  latest 
rate  applicable  to  each  of  those  firms. 
For  all  other  processors/exporters  of 
this  merchandise,  the  cash  deposit  rate 
shall  be  4.43  percent.  This  is  the  highest 
non-BIA  rate  for  any  firm  included  in 
this  review  with  shipments  during  the 
period.  These  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  administrative  review  and  notice 
ere  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1875(a)(1)) 
and  19  CFR  353.22. 

Dated:  July  31, 1991. 
Eric  I.  Garfiiikel, 

A  ssistan  t  Secretary  for  Import 

Administration. 

[FR  Doc.  91-18752  Filed  &-6-91;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals:  Issuance  of  Permit 
Modification;  NMFS,  Southeast 
Fisheries  Science  Center  (P77#51) 

Modification  No.  1  to  Permit  No.  738 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §5  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  Scientific  Research 
Permit  No.  738  issued  to  the  Southeast 
Fisheries  Science  Center,  National 
Marine  Fisheries  Service.  75  Virginia 
Beach  Drive,  Miami.  Florida  33149.  on 
May  16. 1991  (56  FR  23684)  is  modified  in 
the  following  manner: 

A.  Number  and  Kind  of  Marine 
Mammals 

Item  3  is  added: 

3.  Up  to  10.(X)0  Atlantic  bottlenose 
dolphins  [Tursiops  truncatus]  may  be 
taken  by  harassment  while  conducting 
low-level  monitoring  of  bottlenose 
dolphin  stocks.  Stock  surveys  of 
bottlenose  dolphin  will  occur  throughout 
the  NMFS  Southeast  Region. 

B.  Special  Conditions 

All  applicable  conditions  of  Permit 
No.  738  shall  apply  and  are  made  a  part 
of  the  this  Modification. 

This  Modification  becomes  effective 
i:pon  publication  in  the  Federal  Register. 


The  Permit  and  Modification 
documentation  are  available  for  review 
in  the  following  offices: 

By  appointment:  Permit  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy..  Silver  Spring,  Maryland 
20910  (301/427-2289);  and 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Blvd..  St.  Petersburg.  Florida  33702  (813/ 
893-3141). 

Dated:  July  26. 1991. 
Nancy  Foster. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-18646  Filed  8-6-81;  8:45  amj 
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COPYRIGHT  OFFICE,  LIBl^iARY  OF 
CONGRESS 

[Docket  No.  91-10] 

Policy  Decision:  Revised  Special 
Handling  Procedures 

agency:  Copyright  Office,  L  .brary  of 

Congress. 

action:  Policy  Decision:  N.:t)ce  of 

revised  procedures. 


summary:  The  Copyright  Othce  of  the 
Library  of  Congress  issues  t'  is  Policy 
Decision  to  inform  the  pubi.c  of  changes 
in  the  procedure  for  requesting  and 
obtaining  special  handling,  i.e., 
expedited  service,  in  connection  with 
registration  of  claims  to  copyright, 
recordation  of  documents,  and  other 
services  rendered  to  the  public  under 
the  Copyright  Act,  title  17  of  the  U.S. 
Code.  The  basic  procedures  and  the  fee 
for  the  special  handling  service  are 
unchanged.  The  Copyright  Office  will 
now  accept  payment  for  the  special 
handling  service  by  personal  check  and 
the  required  justification  has  been 
simplified. 

EFFECTIVE  DATE:  August  7,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Schrader.  General  Counsel,  U.S 
Copyright  Office.  Library  of  Congress. 
Washington,  DC  20559;  (202)  707-8380. 
8UPPUMENTARY  INFORMATION: 

1.  Background 

Section  708(a)  of  the  Copyright  Act, 
title  17  of  the  United  States  Code, 
prescribes  a  schedule  of  fees  that  must 
be  remitted  to  the  Copyright  Office  on 
filing  applications  to  register  claims  to 
copyright,  to  record  documents 
pertaining  to  copyright,  and  for  other 
services  rendered  to  the  public  under 
the  Act.  Subsection  (10)  of  section  708(a) 
gives  the  Register  of  Copyrights  the 


authority  to  fix  a  fee  for  any  8| 
services  requiring  a  substantic 
of  time  or  expense  based  on  tl 
providing  the  special  service. 

"Special  handling"  is  a  proc 
established  within  the  Copyrij 
to  reduce  the  length  of  time  re< 
process  an  apphcation  for  regi 
a  claim  of  copyright  or  to  reco 
document  pertaining  to  copyri 
Special  handling  is  granted  at 
discretion  of  the  Register  of  Ci 
in  a  limited  number  of  cases  a 
to  copyright  registrants  who  h 
compelling  reasons  for  the  ex{ 
issuance  of  a  certificate  of  reg 
or  a  certificate  of  recordation 
document.  In  June  1982.  a  spec 
handling  fee  for  registration  w 
by  the  Register  of  Copyrights. 

Special  handling  of  requests 
issuance  of  a  certificate  of  reg 
impacts  upon  every  step  of  the 
registration  process.  Under  no 
procedures  applications  for  re, 
pass  through  the  various  prqci 
steps  in  groups  which  are 
administratively  efficient.  A  cl 
receives  special  handling  mus 
processed  outside  of  the  norm 
flow  necessitating  individual  1 
each  step  and  individual  routii 
between  work  stations.  A  sepi 
system  of  controls  must  be  ma 
for  the  special  handling  of  clai 
assure  both  that  they  move 
expeditiously  through  the  nec< 
procedures  and  that  they  can  I 
quickly  if  the  need  should  aris 
these  activities  involves  more 
time  than  claims  in  the  normal 
flow  since  employees  could  ot 
be  more  efflcientiy  occupied  p 
ordinary  claims. 

The  copyright  Office  review 
experience  imder  these  procec 
1984  and  re-evaluated  the  cosi 
associated  with  special  handli 
registration  applications.  The ' 
found  that  processing  of  specie 
handling  requests  involved  mc 
administrative  procedures  tha 
been  identified  at  the  time  the 
set  the  original  special  handlir 
Office  also  found  that  the  larg 
of  special  handling  requests  w 
disruptive  of  routine  processir 
procedures  than  we  anticipate 
Register  of  Copyrights  conseqi 
determined  that  the  special  ha 
would  be  increased  to  $200  to 
the  administrative  costs  of  pre 
this  special  service.  At  that  tir 
Office  also  established  a  fee  f( 
processing  multiple  applicatio 
the  Register  of  Copyrights  det( 
that  the  fee  for  the  special  har 
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ise  processors/ 
I.e.  Blueberry  and 
lad  no  margins,  and 
arbrook  Packers  is  de 
deposit  will  be 
processors/exporters. 
m  the  remaining 
i/exporters,  the  cash 
lue  to  be  at  the  latest 
each  of  those  firms, 
jssors/exporters  of 
the  cash  deposit  rate 
int.  This  is  the  highest 
ny  firm  included  in 
hipments  during  the 
osit  requirements, 
all  remain  in  effect 
if  the  final  results  of 
'ative  review, 
tive  review  and  notice 
with  section  751(a)(1) 
19  U.S.C.  1875(a)(1)) 

11. 

for  Import 

led  8-6-91;  8:45  am] 


and  Atmospheric 

Issuance  of  Permit 
=S,  Southeast 
I  Center  (P77#51) 

I  to  Permit  No.  738 

'  given  that  pursuant 
>f  §§  216.33(d)  and  (e) 
Governing  the  Taking 
4arine  Mammals  (50 
entific  Research 
jed  to  the  Southeast 
Center,  National 
Jervice,  75  Virginia 
ni,  Florida  33149,  on 
R  23684)  is  modified  in 
ner: 


nd  of  Marine 


Atlantic  bottlenose 
J  truncatus]  may  be 
;nt  while  conducting 
ng  of  bottlenose 
3ck  surveys  of 
I  will  occur  throughout 
tst  Region. 

ons 

onditions  of  Permit 

i  and  are  made  a  part 

ation. 

m  becomes  effective 

n  the  Federal  Register. 


The  Permit  and  Modification 
documentation  are  available  for  review  . 
in  the  following  offices: 

By  appointment:  Permit  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  Silver  Spring,  Maryland 
20910  (301/427-2289):  and 

Director.  Southeast  Region.  National 
Marine  Fisheries  Service.  9450  Koger 
Blvd.,  St.  Petersburg.  Florida  33702  (813/ 
893-3141). 

Dated:  July  26. 1991. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[PR  Doc.  91-18646  Filed  8-6-81;  8:45  am) 
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COPYRIGHT  OFFICE,  LIBl^ARY  OF 
CONGRESS 

[Docket  No.  91-10] 

Policy  Decision:  Revised  Special 
Handling  Procedures 

agency:  Copyright  Office.  1  .brary  of 

Congress. 

ACTION:  Policy  Decision:  Notice  of 

revised  procedures. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  issues  tMs  Policy 
Decision  to  inform  the  publ.c  of  changes 
in  the  procedure  for  requesting  and 
obtaining  special  handling,  i.e., 
expedited  service,  in  connection  with 
registration  of  claims  to  copyright, 
recordation  of  documents,  and  other 
services  rendered  to  the  public  under 
the  Copyright  Act.  title  17  of  the  U.S. 
Code.  The  basic  procedures  and  the  fee 
for  the  special  handling  service  are 
unchanged.  The  Copyright  Office  will 
now  accept  payment  for  the  special 
handling  service  by  personal  check  and 
the  required  justification  has  been 
simplified. 

EFFECTIVE  DATE:  August  7,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Schrader,  General  Counsel,  U.S 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559;  (202)  707-8380. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  708(a)  of  the  Copyright  Act, 
title  17  of  the  United  States  Code, 
prescribes  a  schedule  of  fees  that  must 
be  remitted  to  the  Copyright  Office  on 
filing  applications  to  register  claims  to 
copyright,  to  record  documents 
pertaining  to  copyright,  and  for  other 
services  rendered  to  the  public  under 
the  Act.  Subsection  (10)  of  section  708(a] 
gives  the  Register  of  Copyrights  the 


authority  to  fix  a  fee  for  any  special 
services  requiring  a  substantial  amount 
of  time  or  expense  based  on  the  cost  of 
providing  the  special  service. 

"Special  handling"  is  a  procedure 
established  within  the  Copyright  Office 
to  reduce  the  length  of  time  required  to 
process  an  apphcation  for  registration  of 
a  claim  of  copyright  or  to  record  a 
document  pertaining  to  copyright 
Special  handling  is  granted  at  the 
discretion  of  the  Register  of  Copyrights 
in  a  limited  number  of  cases  as  a  service 
to  copyright  registrants  who  have 
compelling  reasons  for  the  expedited 
issuance  of  a  certificate  of  registration 
or  a  certificate  of  recordation  of  a 
document.  In  June  1982.  a  special 
handling  fee  for  registration  was  fixed 
by  the  Register  of  Copyrights. 

Special  handling  of  requests  for 
issuance  of  a  certificate  of  registration 
impacts  upon  every  step  of  the 
registration  process.  Under  normal 
procedures  applications  for  registration 
pass  through  the  various  prqcessing 
steps  in  groups  which  are 
administratively  efficient.  A  claim  that 
receives  special  handling  must  be 
processed  outside  of  the  normal  work 
flow  necessitating  individual  handling  at 
each  step  and  individual  routing 
between  work  stations.  A  separate 
system  of  controls  must  be  maintained 
for  the  special  handling  of  claims  to 
assure  both  that  they  move 
expeditiously  through  the  necessary 
procedures  and  that  they  can  be  located 
quickly  if  the  need  should  arise.  Each  of 
these  activities  involves  more  employee 
time  than  claims  in  the  normal  work 
flow  since  employees  could  otherwise 
be  more  efficiently  occupied  processing 
ordinary  claims. 

The  copyright  Office  reviewed  its 
experience  under  these  procedures  in 
1984  and  re-evaluated  the  costs 
associated  with  special  handling  of 
registration  applications.  The  Office 
found  that  processing  of  special 
handling  requests  involved  more  special 
administrative  procedures  than  had 
been  identified  at  the  time  the  Register 
set  the  original  special  handling  fee.  The 
Office  also  found  that  the  large  number 
of  special  handling  requests  was  more 
disruptive  of  routine  processing 
procedures  than  we  anticipated.  The 
Register  of  Copyrights  consequently 
determined  that  the  special  handling  fee 
would  be  increased  to  $200  to  recover 
the  administrative  costs  of  providing 
this  special  service.  At  that  time  the 
Office  also  established  a  fee  for 
processing  multiple  applications.  In  1985 
the  Register  of  Copyrights  determined 
that  the  fee  for  the  special  handling  of  a 


recordation  of  a  document  should  be 
$200,  based  on  the  cost  of  this  service. 

Under  the  authority  of  section 
708(a)(10)  the  Register  of  Copyrights 
determined  that  the  requestor  of  special 
handling  service  should  pay,  in  addition 
to  the  normal  applicable  filing  fee  or 
recordation  fee,  the  cost  of  additional 
staff  time  involved  in  the  special 
handling  of  cases,  computed  at  overtime 
rates  plus  a  reasonable  administrative 
fee. 

The  special  handling  fee  is  charged  for 
each  application  for  registration  or  for 
each  recordation  of  a  document 
pertaining  to  copyright  for  which  special 
handling  service  is  requested  and 
granted,  with  the  following  exception:  If 
special  handling  is  requested  for  only 
one  of  several  claims  submitted  at  the 
same  time  with  a  single  deposit,  which 
is  an  acceptable  deposit  for  all  the 
claims,  the  fee  for  processing  the 
additional  claims  is  $50.00  each  plus  the 
filing  fee  for  each  claim.  The  claim  for 
which  special  handling  is  requested  is 
processed  for  the  $200.00  special 
handling  fee  plus  the  filing  fee.  This 
narrow  exception  applies  only  where  a 
single  set  of  deposit  copies  may 
appropriately  be  submitted  to  register 
multiple  claims,  in  accordance  with  the 
practices  of  the  Copyright  Office.  The 
applicant  is  given  the  option  of 
submitting  an  additional  set  of  copies 
for  each  application  to  avoid  assessment 
of  the  special  $50.00  fee.  If  multiple 
applications  are  accompanied  by 
individual  sets  of  deposit  copies,  claims 
for  which  special  handling  is  not 
requested  are  processed  routinely.  Only 
the  claims(s)  for  which  special  handling 
is  requested  and  granted  are  processed 
specially. 

If  the  request  for  special  handling  is 
granted,  the  fee  is  not  refundable.  The 
Copyright  Office  makes  every  effort  to 
process  the  claim  within  five  working 
days  after  the  request  has  been 
approved.  Within  that  period  the  Office 
either  issues  the  certificate  of 
registration  or  notifies  the  applicant  of 
any  defect  in  the  claim.  If 
correspondence  is  required,  the  Office 
will  make  every  effort  to  process  the 
claim  expeditiously  after  the  reply  is 
received. 

2.  Policy  Revisions 

Recently,  the  Copyright  Office 
reviewed  the  general  policies  governing 
special  handling.  Based  on  this  review, 
the  Office  confirms  the  policies 
described  about  but  makes  the  following 
adjustments  regarding  the  payment  of 
the  fee  and  the  averment  required  to 
justify  a  request  for  special  handling. 

a.  Personal  checks.  Under  existing 
policies,  the  Copyright  O^ice  has 


required  payment  of  the  special 
handling  fee  in  the  form  of  cash, 
certified  check,  cashier's  check,  or 
money  order.  Personal  checks  have  not 
been  accepted.  The  O^ice  has  noted 
that  this  policy  poses  problems  for  those 
who  request  special  handling  by  mail: 
The  Office  returns  the  personal  check 
and  must  delay  processing  the  special 
handling  request  until  acceptable 
payment  is  received.  After  several  years 
of  experience  with  special  handling,  the 
Office  is  prepared  to  change  its  policy 
and  accept  personal  checks  in  payment 
of  the  special  handling  fee.  The  Office 
cautions,  however,  that  the  registration 
or  recordation  will  be  cancelled  if  the 
check  is  returned  for  insufficient  funds. 
The  Office  will  refuse  to  accept  future 
personal  checks  from  a  special  handling 
requestor  once  any  personal  check  is 
returned  for  insufficient  funds. 
.   b.  Justification  for  special  handling. 
Requests  for  special  handling  are  only 
granted  in  cases  involving  pending  or 
prospective  litigation,  customs  matters, 
or  contract  or  publishing  deadlines  that 
necessitate  the  expedited  issuance  of  a 
certificate.  The  existing  policy  requires 
requestors  to  use  the  form  available  in 
the  Public  Office  or  to  submit  a  cover       . 
letter  answering  various  questions  • 

concerning  the  need  for  special 
handling.  The  Office  has  decided  to 
accept  either  the  special  form  or  a  letter 
that  clearly  answers  the  question:  "Why 
is  there  a  need  for  special  handlingr*  In 
either  case  the  request  must  include  a 
signed  statement  certifying  that  the 
information  contained  in  the  request  is      i 
true. 

3.  Procedure  for  Requesting  Special 
Handling 

Requests  for  special  handling  may  be 
made  in  person  on  the  form  available  in 
the  Public  Information  Office  of  the 
Copyright  Office,  room  LM-401.  James 
Madison  Memorial  Building.  Library  of 
Congress.  101  Independence  Avenue. 
SE..  Washington.  DC.  The  Office  will 
also  consider  requests  by  mail  provided 
that  the  Special  Handling  Request  form 
is  used  or  a  cover  letter  submitted, 
which  gives  an  answer  to  the  following 
question:  "Why  is  there  an  urgent  need 
for  special  handling?"  It  is  also 
necessary  to  certify  that  the  answer  to 
this  question  is  correct  to  the  best  of  the 
requestor's  knowledge.  A  mailed  request 
for  special  handling  should  be  sent  to: 
Library  of  Congress.  Box  100, 
Washington.  DC  20540. 

Note:  U«e  this  address  exactly  as  shown. 
Do  not  include  a  reference  to  the  Copyright 
Office  or  any  other  information. 
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The  letter  inside  should  clearly  indicate 
that  it  is  a  request  for  special  handling. 

The  request  for  special  handling  of  a 
registration  must  be  accompanied  by  a 
completed  apphcation,  the  required 
depoait  copies,  phonorecords,  or 
identifying  material,  and  the  $20000  fee 
plus  the  applicable  filing  fee.  The 
request  for  special  handling  of  a 
recordation  of  a  document  pertaining  to 
copyright  must  be  accompanied  by  a 
document  meeting  the  requirements  for 
recordation  and  the  $200  fee  plus 
recordation  fees  ($20  for  a  document 
Usting  no  more  than  1  title,  plus  $10  for 
each  group  of  10  or  ievia  additional 
titles).  The  fee  may  be  charged  to  a 
deposit  account  established  in  the 
Copyright  Office.  If  the  deposit  account 
contains  insufficient  funds  to  cover  the 
total  special  handling  fee,  or  if  the 
remitter  does  not  maintain  a  deposit 
account  the  total  special  handling  fee 
may  be  paid  either  in  person  at  the 
Public  Information  Office  in 
Washington,  DC,  or  it  may  be  remitted 
by  mail  Such  payment  must  be  in  cash, 
check,  or  money  order  made  payable  to 
the  Register  of  Copyri^ts.  Cash  should 
not  be  sent  by  mail,  however. 

A  request  for  special  handling  will  be 
granted  only  in  cases  involving  pending 
or  prospective  Utigation,  customs 
matters,  or  contract  or  pubhshing 
deadlines  that  necessitate  the  expedited 
issiiance  of  a  certificate.  Special 
handling  procedures  may  be  applied  to 
cases  pending  in  the  Copyright  Office, 
provided  the  previously  mentioned 
criteria  are  met 

Dated:  )uiy  30. 1901. 
Ralph  Oman. 

Register  of  Copyrights. 

[FR  Doc  91-18888  Filed  8-6-91;  8:45  am] 
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COPYRIGHT  ROYALTY  TRIBUNAL 

(CRT  Dodwt  Na  91-S-MSCD] 

A«Cfta<ntnwrt  of  VWwttwi 
Controversy  Exists  Concsming 
Distmnition  of  1990  Satsffits  Carrlsr 
Royalty  Fund 

AOCNCY:  Copyright  Royalty  Tribunal. 
AcnON:  Notice. 

suhhmary:  The  Copyright  Royalty 
Tribunal  directs  all  claimants  to  royalty 
fees  paid  by  satellite  carriers  for 
secondary  transmissions  during  1990  to 
submit  any  comments  concerning 
whether  a  controversy  exists  with 
regard  to  the  distribution  of  the  1990 
satellite  carrier  royalty  fees.  All 
claimants  intending  to  participate  in  the 
1990  proceeding  shall  include  with  their 


comments  a  Notice  of  Intent  to 

Participate.  The  Tribunal  also  seeks 

comments  concerning  the  advisability  of 

consolidating  the  1990  distribution 

proceeding  with  the  1989  distribution 

proceeding. 

DATE  September  6, 1991. 

ADDRESSES:  An  original  and  Ave  copies 

should  be  sent  to:  Chairman.  Copyright 

Royalty  Tribunal,  1825  Connecticut 

Avenue  NW.,  suite  918,  Washington,  DC 

20009. 

FOR  FURTHER  MFORMATION  CONTACT: 

Robert  Cassler,  General  Counsel, 
Copyright  Royalty  Tribunal.  1825 
Connecticut  Avenue  NW.,  suite  918, 
Washington,  DC  20009  (202-60&-4400). 

Dated:  August  2, 1991. 
Mario  F.  Aguero, 
Cliairman. 
[FR  Doc.  91-18738  Filed  8-tV-Ol;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Offlca  of  ttw  Secretary 

Department  of  Defenae  Wage 
Committee,  Closed  Meetinga 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
August  6, 1991;  Tuesday.  August  13. 
1991;  Tuesday.  August  20, 1991;  and 
Tuesday.  August  27. 1991,  at  10  a jn.  in 
room  1E801,  The  Pentagon.  Washington. 
DC 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rale  employees 
pursuant  to  Public  Law  93-39Z  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C  552b."  Two  of  the  matters  so 
listed  are  those  "Elated  solely  to  the 
internal  persoimel  rules  and  practices  of 
an  agency,"  (5  U.S.a  552b(c)(2)),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C  552b(c)(4)). 


Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy/Equal  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b(c)(2)).  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.a  552(b){c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 
Wage  Committee,  room  30264,  The 
Pentagon,  Washington,  DC  20301. 

Dated:  AnguBt  2. 1991. 
LALByiMH, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  91-16737  Filed  6-6-91;  6:45  am] 
BtLUNOCooc  srto.«i-« 


Department  of  the  Air  Force 

USAF  Scientific  Adviaory  Board; 
(Meeting 

The  USAF  Scientific  Advisory  Board's 
Ad  Hoc  Committee  on  Alternative 
Strategies  for  Software  and  Computer 
Processor  Upgrades  to  Softward 
Intensive  Aircraft  will  meet  on  13-15 
August  1991  fitun  8  a.m.  to  5  p.m.,  HQ 
AFLC  Wright-Patterson  AFB.  Ohio. 

The  purpose  of  this  meeting  is  to 
gather  information  in  support  of  the 
study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 
Patsy  ].  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-18713  Filed  8-6-01:  8:45  am] 
BiLLmacooc  mi«-o«-m 


USAF  Scientific  Adviaory  Board; 
MeeUng 

The  USAF  Scientific  Advisory  Board 
of  the  Ad  Hoc  Committee  Study  of  Off- 
Board  Sensors — Summer  Study  1991  will 
meet  on  24  August  1991  from  8  a.m.  to 
1:00  p.m.  at  the  Pentagon,  DC 


The  purpose  of  this  meetin] 
present  the  results  of  the  stuc 
Air  Force  Vice  Chief  of  Staff 
Air  Force  leaders.  This  meeti 
involve  discussions  of  classif 
matters  listed  in  section  552b 
5,  United  States  Code,  specifi 
subparagraph  (1)  thereof,  anc 
accordingly  will  be  closed  to 

For  further  information,  contac 
Scientic  Advisory  Board  Secrete 
697-4646. 
Patsy  ].  Conner, 

Air  Force  Federal  Register  Liaise 
[FR  Doc.  91-18648  Filed  6-6-91;  i 

BILUNQ  CODE  3>10-01-«i 


USAF  Scientific  Advisory  B( 
Meeting 

July  26, 1991. 

The  USAF  Scientific  Advis 
of  the  Ad  Hoc  Committee  on 
and  Technology  (S&T)  Broad 
Appraisal  (BPA)  will  meet  on 
1991,  from  8  a.m.  to  5  p.m.  at 
Corporation,  1215  Jefferson  D 
Highway,  Ariington,  VA  2220 

The  purpose  of  this  meetinj 
develop  the  Committee's  obs^ 
and  comments  on  the  Air  For 
programs  for  presentation  to 
Force  Acquisition  Executive  I 
assist  him  in  his  decisions  to 
disapprove  the  Technology  A 
(TAPs)  and  the  Technology  Ii 
Plans  (TIPs)  submitted  for  th< 
management  of  these  prograr 
meeting  will  involve  discussii 
Classified  defense  and  (2)  coi 
proprietary  matters  listed  in  t 
552b(c)  of  title  5,  United  State 
specifically  subparagraphs  (1 
thereof,  and  accordingly  will 
to  the  pubUc. 

For  further  information,  contac 
Scientific  Advisory  Board  Secret 
697-6404. 
Palsy ).  Conner. 

Air  Force  Federal  Register  Liaise 
[FR  Doc.  91-18649  Filed  6-6-91;  6 

BtLUNQ  CODE  M10-01-4I 


USAF  Scientific  Advisory  Be 
Meeting 

The  USAF  Scientific  Advis 
(SAB)  Ad  Hoc  Committee  on 
Hypersonic  Technologies  wil 
8  a.m.  to  5  p.m.  on  9-11  Septe 
at  ANSER  Corporation,  1215 
Davis  Highway,  Arlington,  V, 

The  purpose  of  this  meetini 
on  the  final  study  report.  The 
will  be  closed  to  the  public  in 
accordance  with  section  552b 
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»  of  Intent  to 
ribunal  also  seeks 
ning  the  advisability  of 
1990  distribution 
he  1989  distribution 

6,1991. 

riginal  and  Ave  copies 

Chairman.  Copyright 

1825  Connecticut 

e  918,  Washington.  DC 

tfUMATION  contact: 

eneral  Counsel, 
'  Tribunal.  1825 
ue  NW..  suite  918, 
10009  (202-60&-4400). 
991. 


iled  S-«-61;  8:45  am] 


F  DEFENSE 

rctary 

>f*n««  Wage 
>d  Meetings 

provisions  of  section 
12^163,  the  Federal 
tee  Act  notice  is 
a  meeting  of  the 
Fense  Wage 
t  held  on  Tuesday, 
esday,  August  13, 
gust  2a  1991:  and 
^7. 1991.  at  10  ■  jn.  in 
'entagon,  Washington, 

8  primary 

I  consider  and  submit 
to  the  Assistant 
ise  (Force 

Personnel)  concerning 
id  in  the  development 
of  wage  schedules  for 
rate  employees 
Law  93-392.  At  this 
oittee  will  consider 
iications,  wage  survey 
urvey  committee 
mendations,  and  wage 
therefrom. 

sions  of  section  10(d) 
163,  meetings  may  be 
iC  when  they  are 
letters  hsted  in  5 
of  the  matters  so 
slated  solely  to  the 
rules  and  practices  of 
.C  552b(c)(2)).  and 
■ade  secrets  and 
metal  information 
^rson  and  privileged 
US.C.  552b(c)(4)). 


Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy/Equal  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b(c)(2)J.  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C  552(b)(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 
Wage  Committee,  room  3D264.  The 
Pentagon,  Washington.  DC  20301. 

Dated:  August  2. 1991. 
LM.  Byiram, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[PR  Doc.  91-16737  Filed  8-6-91;  8:45  am| 

MLUNOCOOC  SrW-01-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board's 
Ad  Hoc  Committee  on  Alternative 
Strategies  for  Software  and  Computer 
Processor  Upgrades  to  Soffward 
Intensive  Aircraft  will  meet  on  13-15 
August  1991  bom  8  a.m.  to  5  p.m.,  HQ 
AFLC  Wright-Patterson  AFB.  Ohio. 

The  purpose  of  this  meeting  is  to 
gather  information  in  support  of  the 
study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697^1811. 
Patsy  ].  Conner, 

Air  Force  Federal  Register  Liajson  Officer. 
(PR  Doc.  91-18713  Filed  8-6-91:  8:45  am] 
Mixmacooc  mw-oms 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
of  the  Ad  Hoc  Committee  Study  of  Off- 
Board  Sensors — Summer  Study  1991  will 
meet  on  24  August  1991  from  8  a.m.  to 
1:00  p.m.  at  the  Pentagon,  DC 


The  purpose  of  this  meeting  is  to 
present  the  results  of  the  study  to  the 
Air  Force  Vice  Chief  of  Staff  and  senior 
Air  Force  leaders.  This  meeting  will 
involve  discussions  of  classified  defense 
matters  listed  in  section  552b(c)  of  title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientic  Advisory  Board  Secretariat  at  70^ 
697-4648. 
Patsy ).  Conner. 

Air  Force  Federal  Register  Liaison  Officer 
(PR  Doc.  91-18648  Filed  8-6-91:  8:45  am] 

BILUNQ  CODE  M10-01-4I 


USAF  Scientific  Advisory  Board; 
Meeting 

July  26, 1991. 

The  USAF  Scientific  Advisory  Board 
of  the  Ad  Hoc  Committee  on  Science 
and  Technology  (S&T)  Broad  Program 
Appraisal  (BPA)  will  meet  on  August  28, 
1991,  from  8  a.m.  to  5  p.m.  at  ANSER 
Corporation,  1215  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

The  purpose  of  this  meeting  is  to 
develop  the  Committee's  observations 
and  comments  on  the  Air  Force  S&T 
programs  for  presentation  to  the  Air 
Force  Acquisition  Executive  (AFAE)  to 
assist  him  in  his  decisions  to  approve/ 
disapprove  the  Technology  Area  Plans 
(TAPs)  and  the  Technology  Investment 
Plans  (TIPs)  submitted  for  the 
management  of  these  programs.  This 
meeting  will  involve  discussions  of:  (1) 
Classified  defense  and  (2)  contractor 
proprietary  matters  listed  in  section 
552b(c)  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (703) 
697-8404. 

Palsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  91-18649  Filed  8-6-91;  &45  am) 

BttUNQ  CODE  StHH>1-«l 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on 
Hypersonic  Technologies  will  meet  from 
8  a.m.  to  5  p.m.  on  9-11  September  1991 
at  ANSER  Corporation,  1215  Jefferson 
Davis  Highway,  Arlington.  VA 

The  purpose  of  this  meeting  is  to  work 
on  the  final  study  report.  The  meeting 
will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title 


5,  United  States  Code,  specifically 
subparagraphs  (1)  and  (4). 

For  further  information,  contact  the  SAB 
Secretariat  at  (703)  897-6404. 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  91-18650  Filed  8-6-91;  8:45  am] 
BIUJNO  COOC  3S10-01-M 

Department  of  the  Army 

Closure  of  U.S.  Army  Materials 
Technology  Laboratory,  Watertown, 
MA;  Availability  of  Final  Environmental 
Impact  Statement 

agency:  U.S.  Army,  DOD. 
ACTION:  Notice  of  Availability  of  the 
Final  Environmental  Impact  Statement 
(FEIS)  for  the  closure  of  the  U.S.  Army 
Materials  Technology  Laboratory 
(AMTL),  Watertown,  Massachusetts. 

SUMMARY:  The  Army  announced  today 
the  availability  of  its  Final 
Environmental  Impact  Statement  (FEIS) 
relating  to  the  closure  of  the  U.S.  Army 
Materials  Technology  Laboratory 
(AMTL),  Watertown,  Massachusetts. 

No  significant  impacts  of  closure  were 
found.  The  Army  will  prepare  separate 
National  Envirorunental  Policy  Act 
(NEPA)  documents  to  address  the 
effects  of  construction  at  receiving 
installations  and  for  AMTL  remediation, 
property  excessing,  and  specific  reuse 
alternatives. 

The  closure  of  AMTL  is  the  result  of 
the  December  29, 1988  recommendation 
of  the  Secretary  of  Defense's 
Commission  on  Base  Realignments  and 
Closures.  Implementation  complies  with 
the  Defense  Authorization  Amendments 
and  Base  Closure  and  Realignment  Act. 
Public  Law  100-628. 

The  closure  of  AMTL  will  result  in  the 
relocation  of  351  positions  (12  military 
and  339  civilians)  by  30  September  1995. 
Fort  Belvoir  is  scheduled  to  gain  178 
positions  (six  military  and  172  civilians). 
Picatinny  Arsenal  will  gain  101  positions 
(one  mihtary  and  100  civilians).  Detroit 
Arsenal  will  gain  62  positions  (one 
military  and  61  civilians).  There  will  be 
minor  transfers  to  Natick  Laboratory. 
Massachusetts  (three  military  and  five 
civilians],  Fort  Devens,  Massachusetts 
(one  civilian),  and  Adelphi,  Maryland 
(one  military).  Approximately  two 
military  and  225  civilian  positions  will 
be  eliminated.  Aggressive  personnel 
outplacement  actions  will  continue  to 
find  new  jobs  (DOD,  Federal  agencies, 
or  other  government  or  private 
organizations)  for  these  personnel. 

Execution  of  all  or  some  of  the 
decisions  analyzed  in  this  document  are 
subject  to  change  based  on  the  Defense 


Base  Closure  and  Realignment  Act  of 
1990.  Specifically,  the  Secretary  of 
Defense  recommended  to  the  1991 
Defense  Base  Closure  and  Realignment 
Commission  the  formation  of  the 
Combat  Materials  Research  Laboratory 
(CMRL).  Those  AMTL  activities,  less 
Structures  element,  scheduled  to  move 
to  Picatinny  Arsenal,  New  Jersey.  Fort 
Belvoir.  Virginia  and  Detroit  Arsenal. 
Michigan,  move  to  Aberdeen  Proving 
Ground,  a  secondary  CMRL  site.  The 
Structures  element  moves  to  the 
National  Aeronautic  and  Space 
Administration — Langley  Research 
Center  at  Hampton,  Virginia. 

This  recommendation,  if  not 
disapproved,  is  subject  to  additional 
environmental  impact  analysis  and 
documentation. 

No  action  will  be  taken  until  thirty 
days  from  the  FEIS  fiUng  with  the 
Environmental  Protection  Agency  and 
publication  of  the  Notice  of  Availability 
in  the  Federal  Register.  Following  the  30 
day  waiting  period,  a  Record  of  Decision 
will  be  filed  with  the  Army 
Environmental  Office. 

The  FEIS  is  available  to  the  public 
through  the  U.S.  Army  Corps  of 
Engineers,  New  England  Division,  424 
Trapelo  Road,  Waltham,  Massachusetts 
02254-9149  or  by  calling  (617)  647-8029. 
Lewte  D.  Walter, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health)  OASA(l.L»E). 
[FR  Doc  91-18730  Filed  8-6-91;  &-45  am] 

MLUNG  COOC  S710.0S-H 


Patent  Avaliabffity 

action:  Notice. 

AGENCY:  Walter  Reed  Army  Institute  of 

Research.  DOD. 


summary:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive,  or 
nonexclusive  licenses  under  United 
States  Patent  Application  Serial  No.  07/ 
609,318  filed  on  5  November  199a  and 
entitled.  "Method  For  The  In  Vitro 
Production  of  Protein  From  a  DNA 
Sequence  Without  Cloning:  Expression- 
Polymerase  Chain  Reaction  (E-PCR) 
Technique."  Any  licenses  granted  shall 
comply  with  U.S.C  209  and  37  CFR  part 
404. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eari  T.  Reichert.  Office  of  The  Judge 
Advocate  General,  Intellectual  Property 
Law  Division.  5611  Columbia  Pike,  attn: 
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Federal  Re\ 


JALS-IP,  Falls  Church.  VA  22041-5013 
(703)  756-2623. 

Kenneth  L  Denton. 

Alternate  Army  Federal  Register  Liaison 

Officer. 

|FR  Doc.  91-18851  Filed  8-6-ffl:  8:45  amj 

WLUNQ  CODE  37UMW-M 


Performance  Review  Boards; 
Membership 


action:  Notice. 


summary:  Notice  is  given  of  the  names 
of  members  of  the  Performance  Review 
Boards  for  the  Department  of  the  Army. 
EFFECTIVE  DATE:  July  26,  1991. 

rOR  FURTHER  INFORMATION  CONTACT 

'eanne  Raymos,  Senior  Executive 
Service  Office,  Directorate  of  Civilian 
Personnel,  Headquarters.  Department  of 
Ihe  Army,  the  Pentagon,  room  2C870, 
Washington.  DC  20310-0300. 

SUMMARY  INFORMATION:  Section  4314(c) 
(1)  through  (5)  of  Ude  5,  U.S.C.  requires 
each  agency  to  establish,  in  accordance 
with  regulations,  one  or  more  Senior 
Executive  Service  performance  review 
boards.  The  boards  shall  review  and 
evaluate  the  initial  appraisal  of  senior 
executives'  performance  by  supervisors 
and  make  recommendations  to  the 
appointing  authority  or  rating  official 
relative  to  the  performance  of  these 
executives. 

The  members  of  the  Performance 
Review  Board  for  the  Consolidated 
Commands  include: 

1.  Mr.  Ralph  Gunn.  Director, 
Information  Systems  Command — 
Pentagon. 

The  members  of  the  Performance 
Review  Board  for  the  Army  Materiel 
Command  include: 

1.  Ms.  Maureen  Miller,  Assistant 
Deputy  Chief  of  Staff  for  Program 
Management,  Headquarters.  U.S.  Army 
Materiel  Command. 

2.  Mr.  Joseph  J.  Pucilowski,  Jr., 
Director,  Product  Assurance  and  Test, 
U.S.  Army  Communications-Electronics 
Command. 

3.  Mr.  Ronald  L  Treusdell.  Assistant 
Deputy  Chief  of  Staff  for  Readiness, 
Headquarters.  U.S.  Army  Materiel 
Command. 

John  O.  Roadi  n. 

Army  Liaison  Officer  With  the  Federal 
Register. 

|FR  Doc  91-18652  Filed  6-6-91;  &45  amj 

BiUMB  COOC  >71«-0t-M 


Corps  Of  Engineers,  Department  of 
the  Army 

Assistant  Secretary  of  the  Army  (Civil 
Worics):  Request  for  Nominations  to 
the  Inland  Waterways  Users  Board; 
Correction 

agency:  Corps  of  Engineers  (Civil 
Works). 

action:  Notice  of  correct  dates. 

summary:  This  notice  corrects  certain 
dates  published  in  the  Federal  Register 
on  July  19, 1991  (56  FR  33267).  The  date 
in  the  Summary  section  should  read 
January  1, 1992.  The  Effective  Date 
should  read  July  19, 1992.  And,  the 
deadline  for  nominations  date  should 
read  August  30, 1991. 
John  O.  Roach  II, 

Department  of  the  Army,  Liaison  Officer  With 

the  Federal  Register. 

[FR  Doc.  91-18653  Filed  8-6-91;  445  amj 

BILUNO  CODE  371(MM-M 


Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  on  Maintenance  Dredging  of  ttie 
Miami  River,  Dade  County,  PL 

agency:  U.S.  Army  Corps  of  Engineers. 
action:  Notice  of  intent. 

summary:  The  proposed  work  consists 
of  dredging  approximately  600,000  cubic 
yards  of  polluted  shoaling  from  the 
Miami  River  over  a  5.5-mile  reach 
terminating  at  the  river  mouth  in 
Biscayne  Bay,  and  disposal  of  the 
material  in  the  EPA-designated  Ocean 
Disposal  Site. 

contact  for  further  information: 

Questions  about  the  proposed  work  can 
be  addressed  to:  U.S.  Army  Corps  of 
Engineers,  P.O.  Box  4970,  Jacksonville. 
Florida  32232-0019.  ATTN:  Jonathan  D. 
Moulding,  904/791-2286. 
SUPPLEMENTARY  INFORMATION: 

1.  The  following  alternatives  will  be 
considered: 

,  a.  Ocean  disposal  of  dredged  material. 

b.  Upland  disposal  of  dredged 
material. 

c.  Incineration  or  other  exotic  means 
of  disposal. 

2.  a.  Comments  on  alternatives  and 
environmental  concerns  are  invited  from 
any  affected  Federal.  State,  and  local 
agencies,  affected  Indian  tribes,  and 
other  private  organizations  and  parties. 

b.  Significant  issues  to  be  analyzed  in 
depth  in  the  EIS  that  have  been 
identified  to  date  are  selection  of  a 
suitable  disposal  site  for  the  dredged 
material  and  water  quality  effects  in 
Biscayne  Bay  resulting  from  dredging. 


c.  Coordination  with  appropriate 
Federal  and  State  agencies  is  required 
under  provisions  of  the  Endangered 
Species  Act  and  the  National  Historic 
Preservation  Act. 

3.  Scoping  has  been  conducted  in 
conjunction  with  the  Corps  Feasibility 
Study  on  the  Miami  River  in  1969. 
Further  Scoping  will  be  conducted  with 
identified  interested  parties.  No  Scoping 
Meeting  is  anticipated. 

4.  The  DEIS  is  expected  to  be 
available  for  review  in  the  4th  quarter 
CY1991. 

John  O.  Roadi  0, 

Department  of  the  Army.  Liaison  Officer  With 

the  Federal  Register. 

[FR  Doc.  91-18654  Filed  8-6-91;  8:45  amj 

MLLIfM  CODE  S7KMU-M 


Department  of  the  Navy 

Government-Owned  Invention; 
Availability  for  Licensing 

agency:  Department  of  the  Navy.  DOD. 

ACTION:  Notice  of  availability  of 
invention  for  Hcensing. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Requests  for  copies  of  the  patent 
application  cited  should  be  directed  to 
the  Office  of  the  Chief  of  Naval 
Research  (Code  OOCCIP).  800  North 
Quincy  Street,  Arlington,  Virginia  22217- 
5000  and  must  include  the  application 
serial  number. 

DAT€:  August  7,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP),  800  N.  Quincy  Street, 
Arlington.  Virginia  22217-  5000. 
telephone  (703)  696-4001. 

Patent  Application  Ser.  No  489,161: 
Electromagnetic  Warming  of  Submerged 
Extremities;  filed  March  6, 1990. 

Dated:  July  3a  1991. 
Wayne  T.  Baudno. 

Lieutenant,  JAGC,  U.S.  Naval  Reserve. 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-18656:  Filed  8-6-91;  8:45  ajn.| 

aUJNS  COM  M1»4C4I 


CNO  Executive  Panel;  Closed  Meeting 

On  Wednesday,  July  17, 1991,  a  Notice 
of  a  closed  meeting  of  the  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 


Defense  Subpanel  Task  Force  w< 
published  at  56  FR  32561.  That  m 
was  originally  scheduled  to  be  hi 
August  22, 1991.  That  meeting  da 
been  changed. 

The  Chief  of  Naval  Operations 
Executive  Panel  Defense  Subpan 
Force  will  now  meet  August  28, 1 
from  10:30  a.m.  to  2  p.m.,  in  the  C 
Conference  Room.  Pentagon  4E8; 
Washington,  DC.  This  session  w 
closed  to  the  public. 

For  further  information  concer 
this  meeting,  contact:  Judith  A.  F 
Executive  Secretarj'  to  the  Execi 
Panel.  4401  Ford  Avenue.room  6( 
Alexandria,  Virginia  22302-0268, 
Telephone  No.  (703)  756-1205. 

Dated:  |uiy  30. 1991. 
Wayne  T.  Bmiciao, 
Lieutenant, /AGC,  U.S.  Naval Reserv 
Alternate  Federal  Register  Liaison  O 
|FR  Doc.  91-18655:  Filed  8-6-91;  8:45  a 

KLUNO  CODE  MIO-AE-M 


CNO  Executive  Panel;  Closed  U 

Pursuant  to  the  provisions  of  tl 
Federal  Advisory  Committee  Ac 
U.S.C  app.  2).  notice  is  hereby  gi 
that  the  Chief  of  Naval  Operatioi 
(CNO)  Executive  Panel  Space  an 
Electronic  Combat  Standing  Tas 
will  meet  13  September  1991  fror 
to  5  p.m.,  at  4401  Ford  Avenue. 
Alexandria,  Virginia.  This  sessio 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is 
continue  discussions  on  Navy  sp 
electronic  warfare  (SEW) 
implementation  strategy,  receive 
concerning  SEW  master  plan 
development  and  appraisal  proc 
review  related  intelligence.  TTies 
matters  constitute  classified  infu 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secre 
interest  of  national  defense  and 
fact,  properly  classified  pursuan 
Executive  order.  Accordingly,  th 
Secretary  of  the  Navy  has  deten 
writing  that  the  public  interest  re 
that  all  sessions  of  the  meeting  t 
closed  to  the  pubhc  because  the; 
concerned  with  matters  listed  in 
5S2b(c)(l)  of  title  5,  United  State 

For  further  information  concer 
this  meeting,  contact:  Judith  A.  F 
Executive  Secretary  to  the  CNO 
Executive  Panel.  4401  Ford  Aver 
room  601.  Alexandria.  Virginia  2 
026a  Phone  (703)  756-1205. 
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c.  Coordination  with  appropriate 
Federal  and  State  agencies  is  required 
under  provisions  of  the  Endangered 
Species  Act  and  the  National  Historic 
Preservation  Act. 

3.  Scoping  has  been  conducted  in 
conjunction  with  the  Corps  Feasibility 
Study  on  the  Miami  River  in  1989. 
Further  Scoping  will  be  conducted  with 
identified  interested  parties.  No  Scoping 
Meeting  is  anticipated. 

4.  The  DEIS  is  expected  to  be 
available  for  review  in  the  4th  quarter 
CY1991. 

lohn  O.  Roadi  II, 

Department  of  the  Army.  Liaison  Officer  With 

the  Federal  Register. 

[FR  Doc.  91-18654  Filed  8-6-91;  8:45  am] 

BILLING  CODE  S7KMU-M 


Department  of  the  Navy 

Government-Owned  Invention; 
Availability  for  Licensing 

agency:  Department  of  the  Navy.  DOD. 

ACTION:  Notice  of  availabiUty  of 
invention  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Covemment  as  represented  by  the 
Secretary  of  the  Navy  and  is  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Requests  for  copies  of  the  patent 
application  cited  should  be  directed  to 
the  Office  of  the  Chief  of  Naval 
Research  (Code  OOCCIP),  800  North 
Quincy  Street,  Arlington.  Virginia  22217- 
5000  and  must  include  the  application 
serial  number. 

DATE:  August  7, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.  J.  Erickson,  Staff  Patent  Attorney. 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP),  800  N.  Quincy  Street, 
Arlington,  Virginia  22217-  5000. 
telephone  (703)  696-4001. 

Patent  Application  Ser.  No  489,161: 
Electromagnetic  Wanning  of  Submerged 
Extremities;  filed  March  6, 1990. 

Dated;  July  3a  1991. 
Wayne  T.  Baudno. 

Lieutenant,  JAGC.  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-18656;  Filed  8-6-91:  8:45  ajn.| 

BUMQ  CODE  M1»4C-«I 


CNO  Executive  Panel;  Closed  Meeting 

On  Wednesday,  July  17, 1991,  a  Notice 
of  a  closed  meeting  of  the  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 


Defense  Subpanel  Task  Force  was 
published  at  56  FR  32561.  That  meeting 
was  originally  sclieduled  to  be  held  on 
August  22. 1991.  That  meeting  date  has 
been  changed. 

The  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Defense  Subpanel  Task 
Force  will  now  meet  August  28, 1991 
from  10:30  a.m.  to  2  p.m..  in  the  CNO's 
Conference  Room.  Pentagon  4E630, 
Washington,  DC.  This  session  will  be 
closed  to  the  public. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden. 
Executive  Secretarj'  to  the  Executive 
Panel.  4401  Ford  Avenue,room  601. 
Alexandria,  Virginia  22302-0268, 
Telephone  No.  (703)  756-1205. 

Dated:  July  3a  1991. 
Wayne  T.  Baudno, 

Lieutenant,  fAGC.  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer 
|FR  Doc.  91-1S655:  Filed  8-6-91;  8:45  a.m.] 

KLUNQ  COOC  mO-AC-M 


CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisor>'  Committee  Act  (5 
U.S.C  app.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Space  and 
Electronic  Combat  Standing  Task  Force 
will  meet  13  September  1991  from  9  a.m. 
to  5  p.m.,  at  4401  Ford  Avenue. 
Alexandria,  Virginia.  This  session  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
continue  discussions  on  Navy  space  and 
electronic  warfare  (SEW) 
implementation  strategy,  receive  reports 
concerning  SEW  master  plan 
development  and  appraisal  process,  and 
review  related  intelligence.  These 
matters  constitute  classified  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  are.  in 
fact,  properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  pubhc  because  they  will  be 
concerned  with  matters  listed  in  section 
5S2b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden, 
Executive  Secretary  to  the  CNO 
Executive  Panel.  4401  Ford  Avenue, 
room  601.  Alexandria,  Virginia  22332- 
0268.  Phone  (703)  756-1205. 


Dated:  July  29, 1991. 
Wayne  T.  Baudno, 

Lieutenant.  JAGC,  U.S.  Naval  Reserve. 
Alternate  Federal  Register  Liaison  Officer 
(FR  Doc.  91-18856;  Filed  8-6-91;  8:45  a.m.) 

BIUJNO  CODE  MIO-AE-H 


CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Technology 
Surprise  Task  Force  will  meet 
September  12, 1991  from  9  a.m.  to  5  p.m.. 
at  4401  Ford  Avenue,  Alexandria, 
Virginia.  This  session  will  be  closed  to 
the  public. 

TTie  purpose  of  this  meeting  is  to 
discuss  the  possibility  of  unexpected 
technological  breakthroughs  that  vastly 
change  warfighting  capabilities.  These 
matters  constitute  classified  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  are,  in 
fact,  properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden. 
Executive  Secretary  to  the  Executive 
Panel.  4401  Ford  Avenue,  room  601. 
Alexandria.  Virginia  22302-0268.  Phone 
(703)  756-1205. 

Dated:  July  29. 1991. 
Wayne  T.  Baudno, 
Lieutenant,  fAGC,  U.S.  Naval  Reserve. 
A I  term  te  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-18657;  Filed  8-6-91;  8:45  a.m.] 

WLUNQ  COOC  M10-AE-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 


SUMMARY:  The  Director.  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperworit  Reduction 
Act  of  1980. 


OATCS:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  6. 1991. 

AOORESSEt:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok;  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  728  Jackson 
Place.  NW.,  room  3208,  New  Ebcecutive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  P,  Liggett,  (202)  708-5174. 

SUPPLfMENTARY  INFORMATION:  Section    ' 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35]  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested.  e.g.. 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  August  1, 1991. 
Mary  P.  Liggett 

Acting  Director,  Office  of  In  formation 
Resources  Management 

Office  of  Elementary  and  Secondaiy 
Education 

Type  of  Review:  Revision. 

Title:  Apphcation  for  the  Follow 
Through  Program. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments;  non-profit  institutions. 
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Reporting  Burden: 

Responses:  3CX). 

Burden  Hours:  6,000. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
State  Educational  Agencies  to  apply  for 
grants  under  the  Follow  Through 
Program.  The  Department  uses  the 
information  to  make  grant  awards. 

Oi^ce  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Biennial  Performance  Report  for 
Drug-Free  Schools  and  Communities 
Act,  part  B,  Governors  Form. 

Frequency:  Biennially. 

Affected  Public:  State  or  local 
governments. 
Reporting  Burden: 

Responses:  57. 

Burden  Hours:  3,420. 
Recordkeeping  Burden: 

Recordkeepers:  0. 
.  Burden  Hours:  0. 

Abstract:  State  or  local  governments 
will  be  required  to  furnish  information 
to  the  Secretary  about  programs  funded 
under  the  Drug-Free  Schools  and 
Communities  Act.  The  Department  will 
use  the  information  to  enhance  program 
management  and  to  assist  in  the 
development  of  its  reauthorization 
proposal  for  the  Drug-Free  Schools  and 
Communities  Act. 

[FR  Doc.  91-18677  Filed  8-^91:  8:45  am] 

BIUJNQ  CODE  4000-1-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  QF91-67-001,  et  al.] 

Seneca  Power  Partners,  LP.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  interlocking  Directorate  Filings 

July  30, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Seneca  Power  Partners,  LP. 

IDocket  No.  QF91 -187-001] 

On  July  23, 1991,  Seneca  Power 
Partners,  LP.,  c/o  Seneca  Power 
Corporation,  of  135  East  57  Street,  New 
York,  NY  10022,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 


The  topping-cycle  cogeneration 
facility  will  be  located  in  Batavia,  New 
York,  and  will  include  a  combustion 
turbine  generator,  a  heat  recovery  boiler 
and  an  extraction/condensing  steam 
turbine  generator.  Thermal  energy 
recovered  from  the  facility  will  be  used 
for  milk  processing.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  54.eMW.  The  boiler  fuel  will  be 
natural  gas.  Construction  of  the  facility 
began  in  April  of  1991. 

Comment  date:  On  or  before 
September  6, 1991,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

2.  Chevron  U.SA.  Inc. 

[Docket  No.  QF85-7C3-0011 

On  July  22, 1991,  Chevron  U.S.A.  Inc. 
of  P.O.  Box  3725.  Houston,  Texas  77253- 
3725,  submitted  for  filing  an  application 
for  recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  original  certification  was  issued 
on  November  26, 1985  (33  FERC  62,287). 
The  instant  recertification  is  requested 
to  reflect  an  increase  in  the  electric 
power  output,  a  change  in  the  design 
and  configuration  of  the  facility,  and  a 
change  in  the  installation  date. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  El  Segundo, 
California,  and  consists  of  2  combustion 
turbine  generators,  2  supplementary 
fired  heat  recovery  boilers,  and  two 
extraction/condensing  steam  turbine 
generators.  Thermal  energy  recovered 
from  the  facility  will  be  used  in  oil 
refinery  processes.  The  elecric  power 
production  capacity  of  the  facility  is 
approximately  77MW.  The  primary 
source  of  energy  will  be  natural  gas. 
Construction  of  the  facility  was 
scheduled  to  begin  in  February  1991, 
with  start-up  scheduled  for  August  1991. 

Comment  date:  On  or  before 
September  6, 1991,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

3.  Exxon  Company,  U.Sj\.  (a  division  of 
E.YXon  Corporadon) 

[Docket  No.  QF91-183-000] 

On  July  15, 1991,  Exxon  Company, 
U.S.A.  (a  division  of  Exxon 
Corporation),  (applicant)  of  1555 
Poydras  Street,  New  Orleans,  Louisiana 
70112,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 


The  topping-cycle  cogeneration 
facility  will  be  located  in  Mobile 
County,  Alabama,  and  will  consist  of 
three  combustion  turbine  generating 
units,  three  heat  recovery  boilers  and  a 
steam  turbine  generating  unit.  Steam 
recovered  from  the  facility  will  be  used 
in  process  heating  applications  in 
Exxon's  Mobile  Bay  Onshore  Treating 
Facility.  The  net  electric  power 
production  capacity  will  be 
approximately  11  MW.  The  primary 
energy  source  will  be  natural  gas. 
Installation  of  the  facility  began  in 
February  1990. 

Comment  date:  On  or  before 
September  6, 1991,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  AH  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-18678  Filed  8-6-91:  8:45  am] 

MLUMQ  CODE  STIT-Ot-M 


(Docket  Nos.  CP9 1-2580-000,  et  al.] 

Northern  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

July  31, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Natural  Gas  Company 

[Docket  No.  C:P91-2580-000] 

Take  notice  that  on  July  25, 1991. 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000.  filed  in 
Docket  No.  CP91-258O-O00  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  by  removal 
approximately  2.47  miles  of  a  2-inch 


Federal  Re 


Wiiber.  Nebraska,  branchline  ui 
authorization  issued  in  Docket  ^ 
CP82-4m-000  pursuant  to  sectio 
the  Natural  Gas  Act.  all  as  more 
set  forth  in  the  request  that  is  or 
with  the  Commission  and  open  I 
inspection. 

Northern  states  that  the  2-inci 
in  a  state  of  deterioration  and  is 
completely  looped  with  a  paralli 
line,  which  line  has  adequate  ca 
to  serve  the  existing  customers. 

Northern  states  that  the  2-incl 
located  in  Gage  and  Saline  Coui 
Nebraska:  was  installed  in  1930 
bare,  coupled  pipeline:  and  was 
certificated  under  the  "grandfatl 
clause"  of  the  Natural  Gas  Act  I 
issued  on  April  4, 1943,  at  Dockc 
280.  Northern  further  states  that 
continued  operation  of  the  2-inc 
with  the  attendant  high  mainten 
and  replacement  costs,  is  not  jui 
particularly  since  no  customer  v 
adversely  affected  by  the  aband 

Northern  estimates  that  the  to 
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((tteMed) 
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(7-25-91) 

Midcon  Marketing  C 

CP1-?5«3-000 
(7-25-91) 

NMle  Oy  (Mar1(etarl 

CP1 -2594-000 
(7-25-91) 

CNG  Producing  Cor 

I  and  offthon  T« 


3.  Florida  Gas  Transmission  Coi 

(Docket  No.  CP91-2S73-000| 

Take  notice  that  on  July  24, 1£ 
Florida  Gas  Transmission  Com|: 
(FGT),  1400  Smith  Street.  Housti 
"Texas  77002,  filed  a  request  witj 
Commission  in  Docket  No.  CP91 
000  pursuant  to  S  157.206  of  the 
Commission's  Regulations  unde 
Natural  C^s  Act  (NGA)  for 
authorization  to  add  two  existir 
delivery  points  as  jurisdictional 
facilities  to  provide  natural  gas 
to  the  City  of  Gainesville,  Florid 
FGTs  blanket  certificate  issued 
Docket  No.  CP82-553-00a  all  as 
fully  described  in  the  request  wl 
open  to  public  inspection. 

FGT  proposes  to  add  its  Deeri 
and  Kelly  delivery  points  to  its  I 
Service  ("G")  and  Preferred  Ser 
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■cycle  cogeneration 
located  in  Batavia.  New 
include  a  combustion 
tor,  a  heat  recovery  boiler 
ion/condensing  steam 
tor.  Thermal  energy 
1  the  facility  will  be  used 
ising.  The  net  electric 
ion  capacity  of  the  facility 
fi/.  The  boiler  fuel  will  be 
)nstruction  of  the  facility 
of  1991. 

ite:  On  or  before 
991.  in  accordance  with 
graph  E  at  the  end  of  this 

iA.  Inc 

S-7C3-001] 

991,  Chevron  U.S.A.  Inc. 
:5.  Houston,  Texas  77253- 
i  for  filing  an  application 
ion  of  a  facility  as  a 
jneration  facility  pursuant 
the  Commission's 

0  determination  has  been 
submittal  constitutes  a 

certification  was  issued 
J6, 1985  (33  FERC  62,267). 
;ertification  is  requested 
crease  in  the  electric 
a  change  in  the  design 
ion  of  the  facility,  and  a 
nstailation  date, 
cycle  cogeneration 
located  in  El  Segundo, 

1  consists  of  2  combustion 
tors,  2  supplementary 
very  boilers,  and  two 
idensing  steam  turbine 
ermal  energy  recovered 

y  will  be  used  in  oil 
ises.  The  elecric  power 
lacity  of  the  facility  is 
77MW.  The  primary 
ly  will  be  natural  gas. 
f  the  facility  was 
egin  in  February  1991, 
cheduled  for  August  1991. 
te:  On  or  before 
991,  in  accordance  with 
graph  E  at  the  end  of  this 

>any,  U.S.A.  (a  division  of 
ttion) 

1-183-000] 

991,  Exxon  Company, 

ion  of  Exxon 

applicant]  of  1555 

.  New  Orleans,  Louisiana 

>d  for  filing  an  application 

1  of  a  facility  as  a 

(Deration  facility  pursuant 

the  Commission's 

0  determination  has  been 

submittal  constitutes  a 


The  topping-cycle  cogeneration 
facility  will  be  located  in  Mobile 
County,  Alabama,  and  will  consist  of 
three  combustion  turbine  generating 
units,  three  heat  recovery  boilers  and  a 
steam  turbine  generating  unit.  Steam 
recovered  from  the  facility  will  be  used 
in  process  heating  applications  in 
Exxon's  Mobile  Bay  Onshore  Treating 
Facility.  The  net  electric  power 
production  capacity  will  be 
approximately  11  MW.  The  primary 
energy  source  will  be  natural  gas. 
Installation  of  the  facility  began  in 
February  1990. 

Comment  date:  On  or  before 
September  6, 1991,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  91-18678  Filed  8-«-91;  8:45  am] 
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[Docket  Nos.  CP9 1-2580-000,  et  al.] 

Northern  Natural  Gas  Company,  et  aL; 
Natural  Gas  Certificate  Filings 

July  31, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Natural  Gas  Company 

[Docket  No.  CPgi -2580-000] 

Take  notice  that  on  July  25, 1991, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha.  Nebraska  68124-1000,  filed  in 
Docket  No.  CP91-258O-O00  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  by  removal 
approximately  2.47  miles  of  a  2-inch 


Wiiber,  Nebraska,  branchline  under  the 
authorization  issued  in  Docket  No. 
CP82-401-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  states  that  the  2-inch  line  is 
in  a  state  of  deterioration  and  is 
completely  looped  with  a  parallel  3-inch 
line,  which  line  has  adequate  capacity 
to  serve  the  existing  customers. 

Northern  states  that  the  2-inch  line  is 
located  in  Gage  and  Saline  Counties. 
Nebraska;  was  installed  in  1930  as  a 
bare,  coupled  pipeline:  and  was 
certificated  under  the  "grandfather 
clause"  of  the  Natural  Gas  Act  by  order 
issued  on  April  4, 1943,  at  Docket  No.  G- 
280.  Northern  further  states  that 
continued  operation  of  the  2-inch  line, 
with  the  attendant  high  maintenance 
and  replacement  costs,  is  not  justified, 
particularly  since  no  customer  will  be 
adversely  affected  by  the  abandonment. 

Northern  estimates  that  the  total  cost 


of  the  abandonment  is  approximately 
$10,000  with  no  related  salvage  value. 

Comment  date:  September  16, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  United  Gas  Ptpe  Line  Company, 
Natural  Gas  Pipeline  Company  of 
America,  Natural  Gas  Pipeline  Company 
of  America 

(Docket  Nos.  CP91-2587-00a  CP91-2593-00a 
CP91-2S94-000] 

Take  notice  that  United  Gas  Pipe  Line 
Company,  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  and  Natural  Gas 
Pipeline  Company  of  America,  701  East 
22nd  Street.  Lombard,  Illinois  60148, 
(Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  SS  157.205  and  264.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natiu*al  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  in  Docket  No.  CP88-6-000  and 
Docket  No.  CP86-582-000,  respectively. 

Appendix 


pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection. ' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  tfie  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  $  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  16. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


■  ThcM  prior  aottcc  tequtsts  an  not 
consolidated. 


Docket  number 
((Me  Wed) 

Shipper  neme  (type) 

PMkdaw. 

annMl 

MMBtu 

Receipt' 

points 

Delivery  points 

Cunbatt  dale,  rale 

acttadule.  service 
type 

docfcai.  atari 
update 

CP1-2S87-000 

Midcon  Marketing  Corp.  (Martwter) _.....      „.. 

Neale  Oy  (Marlwter) 

CNQ  Productnfl  Company  (Producer) 

721.000 

721.000 

263.165.0(X) 

3.100.000 

15.000 

5.475.000 

6.000 

5.000 

1.825.000 

Various 

Various 

Various 

OlA 

4-30-86 

ITS 

Interruptible 

B-«-«0 

ITS 

imaRupiUa 

11.19-90 

rrs 
liSarrupHble 

STB1-86SS 

(7-25-91) 
CP1 -2563-000 

Vwious     

7-12-91 
ST91-fl310 

(7-25-91) 

CP1 -2594-000 
(7-25-91) 

CX> 

5-30-61 

ST91-9309 
5-30-91 

■Ottshorel 


and  oftahona  Tans  are  shown  as  CXA  af«d  OTX 


iLouMana 

3.  Florida  Gas  Transmission  Company 

[Docket  No.  CPBl-2573-000| 

Take  notice  that  on  July  24. 1991, 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street  Houston. 
'Texas  77002,  filed  a  request  with  the 
Commission  in  Docket  No.  CP91-2573- 
000  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  add  two  existing 
delivery  points  as  jurisdictional  sales 
facilities  to  provide  natural  gas  service 
to  the  City  of  Gainesville.  Florida,  under 
FGTs  blanket  certificate  issued  in 
Docket  No.  CP82-553-O0a  all  as  more 
fully  described  in  the  request  which  is 
open  to  public  inspection. 

FGT  proposes  to  add  its  Deerhaven 
and  Kelly  delivery  points  to  its  General 
Service  ("G")  and  Preferred  Service  ("I") 


agreements  with  the  City  of  Gainesville, 
pursuant  to  the  terms  stated  in  the 
Commission  order  issued  June  24, 1991, 
in  Docket  No,  CP91-705-000.  FGT  states 
that  the  Commission  order  issued  in 
Docket  No.  CP91-705-000  granted  FGT  a 
waiver  of  the  Commission's  first-come, 
first-served  policy  and  FGTs  tariff,  to 
the  extent  necessary,  to  permit  the  City 
of  Gainesville  to  retain  its  existing  place 
in  FGTs  first-come,  first-served  queue 
while  adding  the  Deerhaven  and  Kelly 
delivery  points  to  the  G  and  I  service 
agreements.  FGT  also  states  that  it 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  its  FERC  Rate 
Schedule  G  and  I.  FGT  states  that  the 
total  natural  gas  volumes  it  proposes  to 
deliver  at  these  two  delivery  points 
would  not  exceed  the  City  of 
Gainesville's  currently  authorized 
entitlements. 


accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Panhandle  Eastern  Pipe  Line 
CcMnpany 

(Docket  No.  CP91-2557-000) 

Take  notice  that  on  July  23. 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251,  filed  in  Docket  No.  CP91- 
2557-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  partially 
abandon  a  sales  service  provided  by 
Panhandle  for  Southeastern  Michigan 
Gas  Company  (SEMCX)).  an  existing 
jurisdictional  sales  ciistomer  of 
Panhandle,  all  as  more  fully  detailed  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 
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Panhandle  proposes  to  abandon  the 
sale  to  SEMCO  of  1,095,000  Mcf  of 
natural  gas  annually,  representing  a 
reduction  from  the  currently  authorized 
volume  of  6,643,000  to  the  proposed 
volume  of  5,548.000.  It  is  stated  that  the 
original  sale  was  authorized  by  the 
Commission  in  Docket  No.  G-437, 
pursuant  to  Panhandle's  Rate  Schedule 
G-1,  and  that  the  current  level  of  service 
was  authorized  in  Docket  No.  CP91- 
1828-000,  as  reflected  in  a  service 
agreement  dated  October  30, 1990.  It  is 
asserted  that  SEMCO  has  executed  a 
new  service  agreement  dated  April  25, 
1991,  to  reflect  the  proposed  level  of 
contract  demand.  Panhandle  states  that 
the  proposed  reduction  would  result  in 
an  annual  savings  for  SEMCO  of 
approximately  $438,170.  Panhandle 
requests  that  the  abandonment 
authorization  be  made  effective 
retoractive  to  April  1, 1991. 

Comment  date:  August  21, 1991,  in 
accordance  with  Standard  Pargraph  F  at 
the  end  of  the  notice. 

5.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP91-2482-000J 

Take  notice  that  on  July  16, 1991, 
Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087.  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP91-2482-000  an  application,  as 
supplemented  July  25. 1991,  with  the 
Commission  pursuant  to  section  7(cJ  of 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  construct  and  operate 
approximately  3.5  miles  of  4-inch 
pipeline  in  Moore  Coimty,  Texas,  all  as 
more  fully  set  forth  in  the  application 
which  is  open  to  public  inspection. 

CIG  states  that  it  would  interconnect 
with  its  own  20-inch  pipeline 
approximately  3.5  miles  of  4-inch  pipe  to 
provide  processed  natural  gas 
compression  fuel  to  its  Panhandle  Field 
Compressor  Station  24  in  Moore  County, 
Texas.  CIG  estimates  that  it  would  cost 
$218,150  to  install  this  pipe.  CIG 
proposes  to  finance  this  project  with 
general  corporate  funds. 

Comment  date:  August  21, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP91-2520-000) 

Take  notice  that  on  July  18. 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  Post  Office  Box  1642, 
Houston,  Texas.  77251-1642.  filed  an 
application  with  the  Commission  in 
Docket  No.  CP91-252O-000  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act 
(NGA)  for  permission  and  approval  to 
abandon  the  sales  service  to  Michigan 


Storage  company  (MGS),  an  existing 
jurisdictional  sales  customer  that  has 
elected  to  terminate  firm  sales  service 
upon  the  expiration  of  its  sales  contract, 
and  to  convert  its  capacity  to  firm 
transportation  service,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  states  that  the  existing  Gas 
Sales  Contract  (Contract]  dated  October 
29, 1990  between  Panhandle  and  MGS 
has  expired  and  that  MGS  has 
converted  its  entire  sales  entitlements 
for  firm  transportation  effective  April  1, 
1991.  such  firm  transportation  being 
performed  pursuant  to  S  284.222  of  the 
Commission  Regulations  and  in 
accordance  with  the  terms  and 
conditions  of  Panhandle's  Rate  Schedule 
PT-Firm.  Specifically,  Panhandle  states 
that  it  requests  authorization  for 
abandonment  of  firm  sales  service  to 
MGS,  effective  April  1, 1991. 

Panhandle  also  states  that  it  has  filed 
revised  tariff  sheets  at  Docket  Nos. 
RP91-^53  and  RP91-52,  et  al.,  to  recover 
portions  of  prudently  incurred  take-or- 
pay  costs  from  each  of  its  customers, 
including  MGS.  In  addition.  Panhandle 
states  that  it  seeks  to  recover  the 
portion  of  such  costs  attributable  to 
MGS  as  described  herein,  which  may  be 
amended,  supplemented,  revised  or 
modified  pursuant  to  Commission 
authorizations  or  as  required  by  law  and 
that,  by  this  filing.  Panhandle  is  not 
waiving  any  of  its  rights  to  recover  from 
MGS  prudently  incurred  take-or-pay 
costs  or  any  other  costs  properly 
attributable  to  MGS.  Finally,  Panhandle 
states  that  the  abandonment  authority 
sought  herein  should  be  conditioned  on 
the  ultimate  recovery  by  Panhandle  of 
the  residual  costs  associated  with  the 
service  to  MGS  in  addition  to  any 
amounts  jpayable  pursuant  to  the  Gas 
Sales  Contract. 

Comment  date:  August  21. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Transcontinental  Gas  Pipe  Line 

[Docket  No.  CP91-2574-000) 

Take  notice  that  on  July  24, 1991, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  a  request 
with  the  Commission  in  Docket  No. 
CP91-2574-000  pursuant  to  §  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization 'to  construct  and  operate  a 
new  delivery  point  and  appurtenant 
metering  and  regulating  facilities  to 
serve  Fort  Hill  Natural  Gas  Authority 
(Fort  Hill),  an  existing  customer,  under 
"Transco's  blanket  certificate  issued  in 


Docket  No.  CP82-42&-O00  pursuant  to 
section  7  of  the  NGA.  all  as  more  fully 
set  forth  in  the  application  which  is 
open  to  public  inspection. 

Transco  proposes  to  add  a  new 
delivery  point  on  its  mainline  in 
Anderson  County.  South  Carolina,  to 
provide  existing  levels  of  firm 
transportation  and  storage  service,  as 
well  as  interruptible  service  to  Fort  Hill. 
Transco  states  that  the  maximum  daily 
delivery  capacity  of  its  Fort  Hill-Starr 
delivery  point  would  be  15,000  Mcf  of 
natural  gas,  however,  Transco  does  not 
propose  to  increase  Fort  Hill's  daily 
total  firm  entitlement  above  the  current 
11,900  Mcf.  Transco  also  proposes  to 
construct  a  4-inch  interconnect,  a  dual  4- 
inch  meter  station,  and  appurtenant 
facilities  at  the  Fort  Hill-Starr  delivery 
point.  Fort  Hill  would  reimburse 
Transco  for  its  estimated  $263,000 
construction  expense. 

Transco  states  that  the  proposed  Fort 
Hill-Starr  delivery  point,  which  is 
permitted  under  Transco's  tariff,  would 
have  no  effect  on  Transco's  peak  day  or 
annual  volumetric  natural  gas  deliveries 
to  Fort  Hill  or  any  other  existing 
customer.  Transco  also  states  that  it  has 
sufficient  system  capacity  to  deliver 
natural  gas  at  the  Fort  Hill-Starr 
delivery  point  without  detriment  or 
disadvantage  to  Transco's  other 
customers. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Tninkline  Gas  Company 

[Docket  Nos.  CP91-2588-000.  CP91-258»-000, 
CP91-259O-O0a  CP91-2591-000) 

Take  notice  that  Trunkline  Gas 
Company.  P.O.  Box  1642.  Houston, 
Texas  77251-1642.  (Applicanl)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §S  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.  CP86-586-O0C  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the.type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 


under  S  284.223  of  the  Commiss 
Regulations,  has  been  provided 


Oock8<  numbef 
(date  Rled) 


CP91 -2588-000 
(7-25-91) 

CP91 -2589-000 
(7-25-91) 

CP91 -2590-000 
(7-25-91) 

CP91 -2591 -000 
(7-25-91) 


Hoiwefl  (3a>  Manag< 
Kansas  Pipetine  Co 
CWzensGas  Suppt) 
Enroo  Gas  Marttelit 


*  These  prior  notice  requetti  are  not 
consolidated. 


'  Offshof  e  Lootstena  and  offshofo  T« 

9.  Questar  Pipeline  Company 
(Docket  No.  CPB1-Z394-000] 

Take  notice  that  on  July  3. 19! 
Questar  Pipeline  Company  (Qui 
South  State  Street,  Salt  Lake  Ci 
64111.  filed  in  Docket  No.  CP91- 
an  application  pursuant  to  secti 
of  the  Natural  Gas  Act  for  a  cer 
of  public  convenience  and  nece 
authorizing  the  construction  am 
operation  of  certain  pipeline, 
compression,  and  appurtenant  I 
in  Sweetwaer  County,  Wyomin 
Uintah  and  Daggett  Counties,  U 
as  more  fully  set  forth  in  the  ap 
which  is  on  file  with  the  Commi 
and  open  to  public  inspection. 

Specifically.  Questar  propose 
construct  and  operate  the  follov 
facilities: 

(1)  42.14  miles  of  20-inch  pipe 
be  designated  as  Main  Line  No. 
extending  from  the  existing  Nig 
Kanda/Coleman  Compressor  C 
in  Sweetwater  County,  Wyomii 
southward  to  a  point  of  intercoi 
with  Questar's  existing  Main  Li 
58  and  80  in  Daggett  County.  Ut 
stated  that  the  loop  would  para 
Questar's  existing  Main  Line  Ni 
would  be  constructed  entirely  v 
right-of-way  of  that  pipeline.  Qi 
estimates  the  cost  of  this  segme 
project  at  $12,859,000. 

(2)  3.52  miles  of  20-inch  pipeli 
designated  the  Natural  Buttes-F 
Line)  connecting  the  Natural  Bu 
Field  with  Questar's  Fidlar  Con 
Station  in  Uintah  County,  Utah, 
portion  of  the  project  would  co« 
estimated  $1,100,000  and  would 
follow  an  existing  Questar  pipe 
right-of-way. 

(3)  14.508  horsepower  of  addi 
compression  (together  with  min 
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ny  (MGS),  an  existing 
ales  customer  that  has 
inate  firm  sales  service 
ition  of  its  sales  contract, 
its  capacity  to  firm 
service,  all  as  more  fully 
application  which  is  on 
tmmission  and  open  to 
on. 

ates  that  the  existing  Gas 
(Contract)  dated  October 
;n  Panhandle  and  MGS 
d  that  MGS  has 
ntire  sales  entitlements 
)rtation  effective  April  1, 
transportation  being 
uant  to  S  284.222  of  the 
:guIation8  and  in 
:h  the  terms  and 
anhandle's  Rate  Schedule 
rically,  Panhandle  states 
authorization  for 
)f  firm  sales  service  to 
April  1. 1991. 
so  states  that  it  has  filed 
leets  at  Docket  Nos. 
P91-52,  et  al.,  to  recover 
iently  incurred  take-or- 
each  of  its  customers. 
.  In  addition.  Panhandle 
eks  to  recover  the 
costs  attributable  to 
)ed  herein,  which  may  be 
lemented,  revised  or 
ant  to  Commission 
or  as  required  by  law  and 
ng,  Panhandle  is  not 
its  rights  to  recover  from 
incurred  take-or-pay 
ler  costs  properly 
MGS.  Finally.  Panhandle 
abandorunent  authority 
hould  be  conditioned  on 
;overy  by  Panhandle  of 
its  associated  with  the 
in  addition  to  any 
}le  pursuant  to  the  Gas 

fe:  August  21, 1991.  in 
h  Standard  Paragraph  F 
is  notice. 

ntal  Gas  Pipe  Line 

-2574-000) 

hat  on  July  24, 1991, 
al  Gas  Pipe  Line 
:ansco),  P.O.  Box  1396, 
I  77251,  filed  a  request 
ission  in  Docket  No. 
pursuant  to  §  157.205  of 
I's  Regulations  under  the 
it  (NGA)  for 

}  construct  and  operate  a 
}int  and  appurtenant 
igulating  facilities  to 
Natural  Gas  Authority 
xisting  customer,  under 
cet  certi^cate  issued  in 


Docket  No.  CP82-426-000  pursuant  to 
section  7  of  the  NGA,  all  as  more  fully 
set  forth  in  the  application  which  is 
open  to  public  inspection. 

Transco  proposes  to  add  a  new 
delivery  point  on  its  mainline  in 
Anderson  County,  South  Carolina,  to 
provide  existing  levels  of  firm 
transportation  and  storage  service,  as 
well  as  interruptible  service  to  Fort  Hill. 
Transco  states  that  the  maximum  daily 
delivery  capacity  of  its  Fort  Hill-Starr 
delivery  point  would  be  15,000  Mcf  of 
natural  gas,  however,  Transco  does  not 
propose  to  increase  Fort  Hill's  daily 
total  firm  entitlement  above  the  current 
11,900  Mcf.  Transco  also  proposes  to 
construct  a  4-inch  interconnect,  a  dual  4- 
inch  meter  station,  and  appurtenant 
facilities  at  the  Fort  Hill-Starr  delivery 
point.  Fort  Hill  would  reimburse 
Transco  for  its  estimated  $263,000 
construction  expense. 

Transco  states  that  the  proposed  Fort 
Hill-Starr  delivery  point,  which  is 
permitted  under  Transco's  tariff,  would 
have  no  effect  on  Transco's  peak  day  or 
annual  volumetric  natural  gas  deliveries 
to  Fort  Hill  or  any  other  existing 
customer.  Transco  also  states  that  it  has 
sufficient  system  capacity  to  deliver 
natural  gas  at  the  Fort  Hill-Starr 
delivery  point  without  detriment  or 
disadvantage  to  Transco's  other 
customers. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Trunkiine  Gas  Company 

(Docket  Nos.  CP91-2588-000,  CP91-25J»-000, 
CP91-259O-O0a  CP91-2591-000) 

Take  notice  that  Tnmkline  Gas 
Company,  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  (Applicanl)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §S  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.  CP86-586-00a  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the.type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 


under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 


Applicant  and  is  summarized  in  the 
attached  appendix. 


Comment  date:  September  16, 1991.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 


!! 

Appendix 

Oockol  number 
(datefHed) 

Shipper  narne  (type) 

Peak  day, 
average  (tey. 
wmualMd 

Receipt 
points  ■ 

Oetivery  points 

Coronet  date,  rale 

schedule,  sanhoe 

type 

neivea 

docket  start 
update 

CP91 -2588-000 

HoMWll  Qas  Management  Company  (Marketer) 

30,000 
30,000 

10,950.000 
60.000 
60,000 

21,900,000 
75.000 
75.000 

27.375.000 
100.000 
100.000 

36.500.000 

Vwkxis 

V«l0U8 

lA 

ST91-B174 

(7-25-91) 
CP91 -2589-000 

Kansas  Pipeline  Company  fmtrastate) 

CWzens  Gas  Supply  Corporation  (Mailteter) 

Enron  Gas  Marketing,  Inc  (Marketer) _ 

IL _ 

N 

LA 

PT 
imarruplMe 

6-1-91 
ST91-9173 

(7-25-91) 
CP9 1-2590-000 

Vwtoua 

Varioua _.. 

PT 
mierruptible 

6-2-91 

STB1-9493 
5-31-91 

ST91-9007 
5-22-91 

(7-25-91) 
CP9 1-2591 -000 

PT 
lnltfTUplK)l6 

(7-25-01) 

PT 

'  Offshore  UxMana  and  offshore  Texas  are  shown  as  CXA  and  OTX 


*  These  prior  notice  requests  are  not 
conMlidaled. 


9.  Questar  Pipeline  Company 

(Docket  No.  CP«-2394-000j 

Take  notice  that  on  July  3. 1991. 
Questar  Pipeline  Company  (Questar).  79 
South  State  Street,  Salt  Lake  City,  Utah 
84111,  filed  in  Docket  No.  CP91-2394-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  certain  pipeline, 
compression,  and  appurtenant  facilities 
in  Sweetwaer  County,  Wyoming  and 
Uintah  and  Daggett  Counties.  Utah,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically.  Questar  proposes  to 
construct  and  operate  the  following 
facilities: 

(1)  42.14  miles  of  20-inch  pipeline  (to 
be  designated  as  Main  Line  No.  58  Loop) 
extending  from  the  existing  Nightingale/ 
Kanda/Coleman  Compressor  Complex 
in  Sweetwater  County,  Wyoming ; 
southward  to  a  point  of  interconnection 
with  Questar'B  existing  Main  Line  Nos. 
58  and  80  in  Daggett  County,  Utah.  It  is 
stated  that  the  loop  would  parallel 
Questar's  existing  Main  Line  No.  58  and 
would  be  constructed  entirely  within  the 
right-of-way  of  that  pipeline.  Questar 
estimates  the  cost  of  this  segment  of  the 
project  at  $12,859,000. 

(2)  3.52  miles  of  20-inch  pipeline  (to  be 
designated  the  Natural  Buttes-Fidlar 
Line)  connecting  the  Natural  Buttes 
Field  with  Questar's  Fidlar  Compressor 
Station  in  Uintah  County.  Utah.  This 
portion  of  the  project  would  cost  an 
estimated  $1,100,000  and  would  also 
follow  an  existing  Questar  pipeline 
right-of-way. 

(3)  14,508  horsepower  of  additional 
compression  (together  with  minor 


modifications  of  existing  equipment)  at 
Questar't  existing  Fidlar  Compressor 
Station,  consisting  of  three  4,836  hp 
turbine-driven  centrifugal  compressor 
units.  The  compressor  station  addition  is 
estimated  to  cost  $13,897,300. 

Questar  states  that  the  project,  as  a 
whole,  includes  45.66  miles  of  pipeline 
and  14,508  hp  of  compression  and  would 
cost  an  estimated  $27,856,300.  Questar 
notes  that  it  seeks  to  place  the  proposed 
facilities  in  service  by  the  1992-1993 
heating  season  and  therefore  requests 
that  the  Commission  process  the 
application  on  a  phased  basis  and  grant 
the  requested  authorization  by 
December  31, 1991. 

Questar  explains  that  its  application 
is  designed  as  a  competitive  alternative 
to  an  application  filed  by  Colorado 
Interstate  Gas  Company  (CIG)  in  Docket 
No.  CP91-1110-000.'  Questar 
accordingly  requests  that  its  application 
be  consolidated  with  the  CIG 
application  under  the  Ashbacker 
doctrine.*  Questar  asserts  that  the  two 
proposals  are  mutually  exclusive  and 
duplicative  with  respect  to  expanded 
transportation  service  in  the  Uinta  Basin 
of  eastern  Utah  and  the  Piceance  Basin 
of  western  Colorado.  Questar  argues 
that  its  proposal  is  superior  to  CIG's 
application  because  Questar  can 
provide  the  same  service  at  a  lower 
facility  and  service  cost  and  also  less 
environmental  impact  Questar  indicates 


*  Quettar  nolei  that  in  Docket  No.  CPB1-1110- 
000.  GIG  requests  authority  to  construct  and  operate 
a  223-mile  pipeline  and  Install  approximately  2S.000 
hp  of  compression  at  an  estimated  cost  of 
S8S.000.000.  (Questar  further  notes  that  QC  would 
use  its  proposed  facilities  to  transport  60.000  Mcf 
per  day  of  system  supply  gas  and  114.000  Mcf  per 
day  for  third-party  shippers. 

*  Ashtiacker  Radio  Corporation  v.  PCC  320  U.S. 
327  (1945). 


that  the  Commission  considered  the  CIG 
application  at  its  June  28, 1991,  meeting 
but  that  no  order  was  issued  prior  to  the 
date  of  its  application  herein." 

Comment  date:  August  20, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Texas  Gas  Transmlssioa  CorporatioB 

(Docket  No.  CP91-2SSO-000) 

Take  notice  that  on  )uly  23, 1991. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1180,  Owensboro. 
Kentucky  42302.  filed  in  Docket  Na 
CP91-2550-(XX)  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  add  a  new  delivery 
point  for  various  shippers  in  St.  Mary 
Parish,  Louisiana  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  section  7  of  the 
Nattu-al  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  state  that  it  ciurently 
transports  gas  to  Bridgeline  Gas 
Distribution  Company  (Bridgeline)  at  the 
Bridgeline-Berwick  Meter  Station  in  St 
Mary  Parish.  Louisiana,  which  was 
installed  and  is  being  operated  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978.  Texas  Gas  indicates  that 
the  facilities  were  placed  in  service  on 
April  1. 1991.  for  use  in  the 
transportation  and  delivery  of  natural 
gas  from  Texa's  Gas  to  Bridgeline  for 
various  shippers  under  section  311. 

Texas  Gas  states  that  after  these 
facilities  were  placed  in  service,  it  has 


*  The  Commission  actually  issued  a  Pr«lfaninary 
Determination  on  Non-Environmental  Issues  in  the 
CIG  proceeding  on  |uly  2. 1991. 
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received  numerous  requests  from  other 
shippers  to  transport  gas  under  Texas 
Gas'  blanket  authorization  issued  in 
Docket  No.  CP8ft-686-000  and  to  have 
such  gas  dehvered  to  the  Bridgeiine- 
Berwick  Meter  Station.  Texas  Gas 
further  states  that  it  has  been  unable  to 
comply  with  these  requests  since  the  use 
of  the  Bridgeline-Berwick  Meter  Station 
is  restricted  to  311  transportation 
service. 

Texas  Gas  requests  authorization  to 
change  the  status  of  this  delivery  point 
in  order  to  be  able  to  transport  and 
deliver  natural  gas  on  a  jurisdictional 
basis.  Texas  Gas  indicates  that  the 
quantity  of  natural  gas  to  be  delivered 
through  this  meter  would  vary,  however, 
the  design  capacity  is  approximately  95 
MMcf  per  day  under  normal  operating 
conditions.  The  new  service  provided 
through  this  meter  would  be  under  Rate 
Schedules  IT  or  FT  of  Texas  Gas'  FERC 
Gas  Tariff,  it  is  indicated.  Texas  Gas 
further  states  that  this  proposal  would 
have  no  impact  on  Texas  Gas'  peak  day 
and  annual  deliveries  since  the  addition 
of  this  new  delivery  point  would  not 
increase  or  decrease  Texas  Gas' 


mainline  capacity. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No8.  CP91-2551-O00,*  CP91-2552- 
000,  CP91-2553-000,  CP91-2554-000,  CP91- 
2555-OOa  CP91-2556-0001 

Take  notice  that  on  )uly  23. 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston, 
Texas  77251-1642.  Bled  in  the  above 
referenced  dockets,  prior  notice  requests 
pursuant  to  (S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223]  for  authorization  to  transport 
natural  gas  on  behalf  of  various  shippers 
under  its  blanket  certificates  issued  in 
Docket  No.  CP86-585-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  pubhc 


*  TheM  prior  notice  K<)uM(a  art  not 
conaoHdated. 


Appendix 


inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction  including  the  indentity  of  the 
shipper,  the  date  of  the  intemiptible 
transportation  agreement  between 
Panhandle  and  the  respective  shipper, 
the  contract  number  of  the 
transportation  agreement,  function  of 
the  shipper,  i.e.,  marketer,  local 
distribution  company,  or  intrastate 
pipeline,  the  type  of  transportation 
service,  of  the  appropriate 
transportation  rate  schedule,  and  peak 
day,  average  day,  and  annual  volumes, 
and  the  docket  number  and  initiation 
dates  of  the  120-day  transactions  imder 
9  284.223  of  the  Commission's 
Regulations  has  been  provided  by 
Panhandle  and  is  included  in  the 
attached  appendix. 

Panhandle  alleges  that  it  would 
provide  the  proposed  service  for  each 
shipper  under  an  executed 
transportation  service  agreement  and 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  numtMr, 
tran«.agree. 
(Contract  No.) 


CP91-2551-000 

S-»-91 

{P-PLT-3692) 

CP91 -2552-000 

4-1-91 

(P-PLT-3631) 

CP91-2553-000 

4-12-88 

(P-Pt.T-ie25) 

CP91 -2554-000 

4-1-91 

(P-PLT-3830) 

CP91 -2555-000 

4-12-68 

(P-PLT-182e) 

CP91 -2556-000 

4-12-88 

(P-PLT-1636) 


Stiippwnama 


Amgaa,  Inc.. 


Northern  Intent  Public 
Service  Ca 

BP  Gm  Inc 


Norttiem  Indiana  PMIc 
Service  Co. 

BP  Gae  Inc 


BPGas  Inc. 


Shipper**  function 


Peak  day ' 
avg.  annual 


20 

10 

7,300 

5,000 

5.000 

1.825.000 

50.000 

50,000 

16,250,000 

10.000 

WJOOO 

3.650.000 

50,000 

50.000 

16.250.000 

50,000 

50,000 

18,250,000 


Points  c4 — 


cMaimo  receifx 
points. 

&dstinQ  receipt 
potnts. 

Existing  receipt 
poMs. 

ExisMng  raoalpl 
points. 

Existing  receipt 


points. 


DeHvary 


IL.. 


IN  4-1-91.. 

PT „. 

Finn  • 

OH 


IN 

OH 


OH. 


Start  up  date,  rata 

schedule,  tervice 

type 


5-22-91 
PT 

inffOrrUpQDM 

STgi-«334-000 


S-1-«1 

PT 

Intamytlbia 

4-1-ei 

FT 

Fkm* 

5-1-61 

PT 

IntarrupUbia 

5-1-61 

PT 

Intemiptlbta 


'  Quantities  are  shown  in  decatherms. 

a  1^^^^.?°***'  "Xfccates  that  IZO^lay  kansportation  8erv)ce  was  mrtiated  under  »«:tion  284^3<s)  of  the  Cornmission's  Reaulatlons. 

^^Panhandie  contenos  Omt^Hao  reoaiwe  gas  on  an  mtenuptibie  basis  from  the  existing  intem4)tlt)le  recetpt  pomts  on  its  syMem. 


Related '  dockets 


ST91-909t-O00 

8T»i-eoee-ooo 

STS1-e325-000 
8T91 -6000-000 
8161-9068-000 


12.  CNG  Transmission  CocporatioQ 

[Docket  No.  CP91 -2524-000 J 

Take  notice  that  on  July  18. 1991,  CNG 
Transmission  Corporation  (CNG).  445 
West  Main  Street  Clarksburg  West 
Virginia  26301.  filed  a  request  with  the 
Commission  in  Docket  No.  CP91-2524- 
000  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  (NGA)  for 
authorization  to  construct  and  operate  a 
sales  tap  and  appurtenant  facilities  for 
the  delivery  of  natural  gas  to  Potomac 
Electric  Power  Company  (PEPCO).  an 
existing  customer,  under  CNG's  blanket 
certificate  issued  in  Docket  No.  CP82- 
537-000  purusant  to  section  7  of  the 
NGA.  ail  as  more  fully  set  forth  in  the 


request  which  is  open  to  public 
inspection. 

CNG  proposes  to  construct  and 
operate  a  sales  tap.  appurtenant 
metering  and  regulating  facilities,  and 
3,900  feet  of  20-inch  connecting  pipe 
from  CNG's  PL-1  pipeline  to  provide 
natural  gas  service  to  PEPCO's 
Dickerson  Electric  Generating  Station. 
Montgomery  County,  Maryland.  CNG 


states  that  its  proposed  facilitit 
enable  CNG  to  provide  direct  e 
indirect  service  via  Washingtoi 
Light  Company  (WGL)  to  PEPC 
existing  and  future  facilities  at 
Dickerson  Electric  Generating  I 
CNG  also  states  that  PEPCO  w 
reimburse  CNG  for  the  $2,800,0 
estimated  construction  expensi 
CNG  further  states  that  PEP( 
CNG  have  agreed  to  add  the  pi 
Dickerson  metering  and  regula' 
facility  as  a  delivery  point  for 
Washington  Gns  Light  under  C 
FERC  Rate  Schedule  CD,  therel 
enabling  WGL  to  serve  PEPCO 
Dickerson  Electric  Generating  I 
with  whatever  future  sales  or 
transportation  service  may  be  i 
upon  between  il  and  PEPCO,  p 
additional  markets  which  WGI 


Docket  numba^  | 
(date  filed)    1  { 

Shi): 

CP91 -2595-000 
(7-25-91) 

CP0t-2S96-000 
(7-2M1)             j 

Gulf  Ohto  Corporati 
Emermax  Corporate 

■  onshore  Louisiana  and  offshore  Ti 

il 
14.  Viking  Gas  Transmission  Co 
United  Gas  Pipe  Line  Company 

[Docket  Nob.  CP91-2S61-000,  CP91- 
CP91-2583-00a  CP91-2584-000.  CPt 
000,  CP91-25aO-OO0I 

Take  notice  that  on  July  25, 1( 
Viking  Gas  Transmission  Comp 
Box  2511,  Houston,  Texas  77252 
United  Gas  i^pe  Line  Company, 
Box  147a  Houston,  Texas  77251 
(Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice 
pursuant  to  S9  157.205  and  264.2 
Commission's  Regulations  unde 


Docket  number 
(data  med)    i 


CP91-2S61-000 
r/-2S-61) 

CP91-2S82-000 
(7-25-91) 

CP91-2563-000 
(7-25-61) 


Shipparn 


Santana  Natural  Qai 


Eastex  Qas  Transm 

Pipeline). 

SIGO  Marketing,  Inc 
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?.•  September  16, 1991,  in 
I  Standard  Paragraph  G 
3  notice. 

astern  Pipe  Line 


-2551-000,  •  CP91-2552- 
0.  CP91-2554-00a  CP91- 
56-«M] 

lat  on  July  23. 1991. 
!m  Pipe  Line  Company 
).  Box  1642,  Houston, 
12,  filed  in  the  above 
ets.  prior  notice  requests 
57.205  and  284.223  of  the 
egulations  under  the 
(18  CFR  157.205  and 
orization  to  transport 
ehalf  of  various  shippers 
t  certificates  issued  in 
>-585-000  pursuant  to 
>Jatiiral  Gas  Act,  all  as 
rth  in  the  prior  notice 
tre  on  file  with  the 
I  open  to  public 

I  nqueiU  are  not 
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inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction  including  the  indentity  of  the 
shipper,  the  date  of  the  interruptible 
transportation  agreement  between 
Panhandle  and  the  respective  shipper, 
the  contract  number  of  the 
trailsportation  agreement,  function  of 
the  shipper,  i.e.,  marketer,  local 
distribution  company,  or  intrastate 
pipeline,  the  type  of  transportation 
service,  of  the  appropriate 
transportation  rate  schedule,  and  peak 
day.  average  day.  and  annual  volumes, 
and  the  docket  number  and  initiation 
dates  of  the  120-day  transactions  under 
S  284.223  of  the  Commission's 
Regulations  has  been  provided  by 
Panhandle  and  is  included  in  the 
attached  appendix. 

Panhandle  alleges  that  it  would 
provide  the  proposed  service  for  each 
shipper  under  an  executed 
transportation  service  agreement  and 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  September  16. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


PMkdayi 

PoW«o«- 

Start  up  dais,  rals 

awB.  annual 

Ratalad  *  doctots 

R«O0lp( 

DsHvsry 

type 

20 

ExMtngrw:^ 

IL — 

5-22-91 

ST91-8081-O00 

10 

points. 

PT 

7,300 

Msmjpllbla 

S.OOO 

Existing  roulpt 

IN  4-1-81.... 

ST01-O334-OOO 

5,000 

poMt. 

PT 

1,825,000 

Firm  • 

50.000 

Exiting  recalpt 

OH „_... 

5-1-«1 

ST81 -6086-000 

50,000 

poMs. 

PT 

16,250,000 

imamjptibia 

10.000 

ExMng  r*o«lpl 

IN 

4-1-01 

ST8 1-6326-000 

10.000 

poinu. 

PT 

3.660.000 

Rmi* 

50.000 

Existing  rw;«lpl 

OH 

5-1-61 

ST91 -8090-000 

50.000 

PT 

18,250.000 

Intamipttols 

50.000 

Existing  rsoslpt 

OH 

5-1-81 

ST81 -8089-000 

50,000 

points. 

PT 

18,250,000 

InlsfTuptMa 

I  undar  taction  284.223(a)  ot  tn«  Commtssion'g  Regulattons. 
Irom  th«  existing  interruptible  receipt  pointa  on  its  system. 


(NGA)  for 

construct  end  operate  a 
purtenant  facilities  for 
itiu-al  gas  to  Potomac 
ompany  (PEPCO),  an 
r,  under  CNG's  blanket 
I  in  Docket  No.  CP82- 
:  to  section  7  of  the 
i  fully  set  forth  in  the 


request  which  is  open  to  public 
inspection. 

CNG  proposes  to  construct  and 
operate  a  sales  tap.  appurtenant 
metering  and  regulating  facilities,  and 
3,900  feet  of  20-inch  connecting  pipe 
from  CNG's  PL-1  pipeline  to  provide 
natural  gas  service  to  PEPCO's 
Dickerson  Electric  Generating  Station. 
Montgomery  County,  Maryland.  CNG 


states  that  its  proposed  facilities  would 
enable  CNG  to  provide  direct  and 
indirect  service  via  Washington  Gas 
Light  Company  (WGL)  to  PEPCO's 
existing  and  future  facilities  at  the 
Dickerson  Electric  Generating  Station. 
CNG  also  states  that  PEPCO  would 
reimburse  CNG  for  the  $2,600,000 
estimated  construction  expense. 

CNG  further  states  that  PEPCO  and 
CNG  have  agreed  to  add  the  proposed 
Dickerson  metering  and  regulating 
facility  as  a  delivery  point  for 
Washington  Gas  Light  under  CNG's 
FERC  Rate  Schedule  CD,  thereby 
enabling  WGL  to  serve  PEPCO's 
Dickerson  Electric  Generating  Station 
with  whatever  future  sales  or 
transportation  service  may  be  agreed 
upon  between  it  and  PEPCO,  plus  any 
additional  markets  which  WGL  may 


secure  using  this  metering  and 
regulating  facility. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

13.  Southern  Natural  Gas  Comiiany 

(Docket  No8.  CP«-2595-4)00,  CP91-259&-000J 

Take  notice  that  Southern  Natural 
Gas  Company.  P.O.  Box  2563. 
Birmingham.  Alabama  35202-2563, 
(Applicant)  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  NO.  CP88- 
316-000,  pursuant  to  section  7  of  the 
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Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  requests  that  are  on  h\e  with 
the  Conunission  and  open  to  public 
.  inspection.'' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  trans|x>rtation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  {  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

''  These  prior  nolle*  requetti  ars  itot 
ooiuolidatad. 


Docket  numbM 
(date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day, 

annual 

MMBtu 

Receipt  poims  < 

Dstivsry 
points 

Contract  data,  rats 
schedule,  ssrvtoa 

typ« 

Related 

docket  start 

update 

CP91 -2595-000 

QuN  Ohio  Corporation  (MaiVeter) 

Emermax  Corporation  (Mailteter) „_ 

20,(X)0 

486 

170.000 

150,000 

1.000 

365,000 

TX,  OTX,  lA  OLA. 
MS,  AL 

TX.  OTX  LA.  OLA. 
MaAL 

(JA._ 

4-29-91 

IT 

5-6-91 

IT 

Interruptible 

STB1-9099 

(7-25-91) 

(y«  1-2596-000 
(7-25-01) 

LA _„. 

5-23-81 

ST91-9097 
6-6-61 

'  Offshore  Louisiana  and  offshore  Texas  ars  shown  as  OLA  and  OTX. 


14.  Viking  Gat  Transmission  Company, 
United  Gas  Pipe  Line  Company 

(Docket  Nob.  CP01-2S61-OOO,  CP91-2582-000. 
CP91-2583-00a  CP91-25e4-000.  CP91-25B5- 
000,  CP91-250d-O00l 

Take  notice  that  on  July  25. 1991, 
Viking  Gas  IVansmission  Company.  P.O. 
Box  2511.  Houston.  Texas  77252.  and 
United  Gas  Pipe  Line  Company,  P.O. 
Box  1478.  Houston,  Texas  77251-1478, 
(Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  (9  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certil^cates 
issued  in  Docket  No.  CP90-273-000.  and 
Docket  No.  CP88-6-000,  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 


*  These  prior  notlo*  requssts  ars  not 
oonaolidated. 
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transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initirtion 
service  dates  and  related  ST  dock  jt 
numbers  of  the  120-day  transactions 
under  {  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  16. 1991,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 


Docket  number 
(datamed) 


CP91 -2561 -000 
(/ -25-91 1 

CP91 -2562-000 
(7-25-91) 

CP91-2583-<XX) 
(7-25-91) 


Shipper  name  (type) 


Santana  Natural  Qas  Corp.  (MartiMar).. 


Eastax  Oat  Tran8missk>n  Co.  (Mrastata 

m,i  ■ii.,«i 

ripesne). 
SKjO  Marketing.  Inc.  (Marketer)  ...„ 


Peak  day, 

average  day, 

annual 

MMBtu 


173.000 

175,000 

'  63.675.000 

144,200 

144,200 

52.633.000 

4.603 

4,603 

1,786,946 


Receipt  points 


Wl,  MN,  NO.. 

LA,  Off  LA,  TX,  MS. 
LA,  MS „ 


Delivery  points 


Wl.  MN,  NO.- 

LA.  TX,  AL  R-  MS. 
LA 


Contract  data,  rate 
type 


10-1-90 

IT-2 

mtOiTUpwiv 

1-^-67  « 

ITS 

intecTXjptible 

7-16-90  ' 

ITS 


Related  docket, 
start  up  data 


ST91 -9606-000 
6-«>-«1 

8T81 -6664-000 
7-11-91 

8T91-9656-000 
6-26-91 
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(data  filed) 

Shipper  n«na  (typa) 

PaaKday. 

annual 
MMBtu 

Receipt  pointa 

OeNwery  pointa 

Contract  date,  rale 

achadula.  aarvice 

«yp« 

Relatwl  dnckM. 
atari  up  data 

CP91 -2584-000 

SiGO  Marticttng.  Inc.  (Mwfcetar) 

4.893 

4.893 

1,785.945 

41.200 

41.200 

15.038.000 

41.200 

41.200 

15.036.000 

LA.  MS 

TX.  LA,  0«  TX _.„ 

LA.  TX.  on  TX _... 

lA _ 

LA.  TX,  AL.  MS.  FL. 
OWTX 

TX.  LA.  AL.  MS.  FU 
OUTX. 

7-16-90* 
ITS 

3-24-86* 

ITS 

InterrupHtita 

3-24-88* 

rrs 

lnterruptS)ta 

ST91 -9667-000 

(7-25-91) 

CP91 -2565-000 
(7-25-91) 

CP91 -2586-000 
(7-25-81) 

Biahop  PIpatne  Corp.  (1n»a«tata  Pipe- 
line). 

Biahop  Pipeline  Co.  OrWastala  Pipeline).... 

7-12-91 

ST91 -9558-000 
7-11-91 

ST91 -9665-000 
7-1(^91 

■  Viking'a  quantitiea  are  n  dakaltMrma. 
'Aa  amended  5-31-91. 

•  Aa  ameooed  3-18-91. 
*Aa  amended  6-17-91. 
•As  amended  6-24-91. 

*  Aa  amended  6-26-91. 


15.  Williston  Basin  Interstate  Pipeline 
Company 

[Dodcet  Noa.  CP91-2e02-000.  CP91-2803-000] 

Take  notice  that  on  July  29, 1991, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  200. 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58501.  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  {§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP89-111B-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection." 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


*  These  prior  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Williston  Basin  and  is  summarized  in 
the  attached  appendix. 

Comment  date:  September  16, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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OocKet  number 
(date  Med) 

8Nppari«ma(type) 

Peak  day, 

average  day. 

annual  Dth 

Receipt  points 

CMvary  pointa 

Contract  date,  rate 

achedule,  service 

type 

Re»aiad  docket, 
atari  up  data 

CP91 -2802-000 

(7-29-91) 

CP91 -2603-000 
(7-29-91) 

Htond  PMian  (Pisducar) „ 

69,800 

69.800 

25.477.000 

1.390 

1.390 

507.350 

WY.  MT,  NO.  SO 

WY.  MT.  ND,SO- 

WY.  MT,  SO,  NO 

WY.  MT.  SO.  NO 

5-2-91  • 

IT-1 

Intemjptibta 

11-8-90' 

IT-1 

imam^Mfcia 

ST91 -9660-000 
7-1-91 

SI 91 -9551 -000 
6-17-91 

■  As  amended  on  June  1,  1991,  and  Juty  1. 1991 
•As  amenoed  on  June  17,  1991. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 


parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 


Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 


the  Commission's  Procedure 
CFR  385.214]  a  motion  to  int 
notice  of  intervention  and  p 
S  157.205  of  the  Regulations 
Natural  Gas  Act  (18  CFR  15 
protest  to  the  request.  If  no 
filed  within  the  time  allowe 
the  proposed  activity  shall  1 
be  authorized  effective  the  i 
time  allowed  for  filing  a  pro 
protest  is  filed  and  not  with 
within  30  days  after  the  tim 
filing  a  protest,  the  instant  r 
be  treated  as  an  applicatior 
authorization  pursuant  to  st 
the  Natural  Gas  Act. 
Lois  D.  Caahell, 
Secretary. 
(FR  Doc.  91-18(J84  Filed  8-6-«l 

MIXING  COM  •717-01-M 

[Docket  No.  JD91-06335T  Net 

State  of  New  Mexico.  Ener 
and  Natural  Resources  De 
and  the  United  States  Dep 
the  Interior,  Bureau  of  Lan 
Management;  Determlnattt 
Designating  Tight  Formati 

July  31, 1991. 

Take  notice  that  on  July  2 
Oil  Conservation  Division  c 
Minerals  and  Natural  Resoi 
Department  for  the  State  of 
(New  Mexico),  and  the  Uni 
Department  of  the  Interior, 
Land  Management  (BLM),  t 
above-referenced  notice  of 
determination  to  the  Comm 
pursuant  to  S  271.703(c)(3)  ( 
Commission's  regulations,  I 
Gallup  Formation  in  porlioi 
Arriba,  Sandoval,  and  San 
Counties,  New  Mexico,  que 
tight  formation  under  sectit 
the  Natural  Gas  Policy  Act 
(NGPA).  The  notice  of  dete 
covers  all  of  Sections  1-36 
(NMPM).  all  of  Sections  1-; 
R7W  (NMPM),  all  of  SecUo 
R8W  (NMPM),  all  of  Sectio 
29-32  in  T24N,  R6W  (NMPI 
Sections  6-8  and  12-36  in  1 
(NMPM),  and  all  of  Section 
16-30.  35.  and  36  in  T24N.  F 
The  notice  of  determinatioi 
contains  New  Mexico's  fini 
BLM's  concurrence,  that  th 
portions  of  the  Gallup  Fom 
the  requirements  of  the  Coi 
regulations  set  forth  in  18  ( 

The  application  for  detet 
available  for  inspection,  e> 
material  which  is  confiden 
CFR  275.206,  at  the  Federal 
Regulatory  Commission,  82 
Capitol  Street,  NE.,  Washii 
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Rttcoipt  points 

DaNvary  points 

Comract  data,  rate 

•dMdula.  Mfvica 
«yp« 

Ralatad  dockat, 
•iarl  up  data 

LA,  MS.    -.. 

TX,LA,OflTX 

LA - 

LA.  TX,  AL  MS,  FU 
OJfTX. 

TX  LA.  AL.  MS.  FU 
0«TX 

7-18-«)« 
ITS 

IntarruptiMa 
3-24-88 » 

ITS 

IntamirillWa 

3-24-88* 

rrs 

IntanupUMa 

ST91 -0667-000 
7-12-«1 

STS1 -8568-000 

LA,  TX,  0«  TX _.„ 

7-11-81 

ST91 -8666-000 
7-1(^81 

gas  on  behalf  of 
I  blanket  certificate 
•^o.  CP89-1118-000 
in  7  of  the  Natural  Gas 
jlly  set  forth  in  the 
on  file  with  the 
open  to  public 

ilicable  to  each 

ding  the  identity  of  the 


requests  are  ml 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  12(>-day  transactions 
under  §  284.223  of  the  Conunission's 
Regulations,  has  been  provided  by 
Williston  Basin  and  is  summarized  in 
the  attached  appendix. 

Comment  date:  September  16. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


f»PENDIX 


RecaiplpoMa 

Oalvery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket 
start  update 

WY.  MT.  I<40,  SO 

WY.  MT,  ND,SO 

WV,  MT,  SO,  NO 

WY,  MT,  SO.  NO 

5-2-91  ' 

IT-1 

mterruptibta 

11-8-90' 

IT-1 

imanupdbla 

ST91 -9680-000 
7-1-91 

S!91-e551-000 
6-17-91 

:eeding.  Any  person 

e  a  party  to  a 

)articipate  as  a  party  in 

in  must  file  a  motion  to 

*dance  with  the 

ies. 

tice  that,  pursuant  to 

ained  in  and  subject  to 

rred  upon  the  Federal 

/  Commission  by 

of  the  Natural  Gas  Act 

ion's  Rules  of  Practice 

hearing  will  be  held 

>tice  before  the 

I  designee  on  this  filing 

ervene  is  filed  within 

herein,  if  the 


Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imlesB  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 


the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act, 
LoU  D.  Caahell. 
Secretary. 
[PR  Doc.  91-18084  Filed  8-6-91:  8:45  am] 

BIUJMO  COOC  (TIT-OI-M 

[Docktt  No.  JD91-0e33ST  New  M«xlco-ni 

State  of  New  Mexico,  Energy,  Minerals 
and  Natural  Resources  Departn>ent 
and  the  United  States  Department  of 
the  Interior,  Bureau  of  Land 
Management;  Determination 
Designating  Tight  Formation 

July  31, 1991. 

Take  notice  that  on  July  29, 1991,  the 
Oil  Conservation  Division  of  the  Energy, 
Minerals  and  Natural  Resources 
Department  for  the  State  of  New  Mexico 
(New  Mexico),  and  the  United  States 
Department  of  the  Interior.  Bureau  of 
Land  Management  (BLM),  submitted  the 
above-referenced  notice  of 
determination  to  the  Commission, 
pursuant  to  S  271.703(c)(3)  of  the 
Commission's  regulations,  that  the 
Gallup  Formation  in  portions  of  Rio 
Arriba.  Sandoval,  and  San  Juan 
Counties,  New  Mexico,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  The  notice  of  determination 
covers  all  of  Sections  1-36  in  T23N.  R6W 
(NMPM),  all  of  Sections  1-36  in  T23N. 
R7W  (NMPM).  all  of  SecUon  1  in  T23N. 
R8W  (NMPM),  all  of  Sections  18. 19.  and 
29-32  in  T24N.  R6W  (NMPM).  all  of 
Sections  6-8  and  12-36  in  T24N,  R7W 
(NMPM),  and  all  of  SecUons  5-8. 12. 13. 
16-30.  33.  and  36  in  T24N.  R8W  (NMPM). 
The  notice  of  determination  also 
contains  New  Mexico's  findings,  and 
BLM's  concurrence,  that  the  referenced 
portions  of  the  Gallup  Formation  meet 
the  requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275,206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 


20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR,  \\  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CashaU. 
Secretary. 
[fR  Doc  01-18682  Filed  8-8-01;  8:45  am] 

BILLma  cox  •717-41-M 


[Docket  No.  JD91-0e284T  Utah-5 
Amendment] 

State  of  Utah  Department  of  Natural 
Resources;  Determination  Designating 
Tight  Formation 

July  31. 1991. 

Take  notice  that  on  July  26, 1991,  the 
State  of  Utah  Department  of  Natural 
Resources.  Board  of  Oil,  Gas  and  Mining 
(Utah),  submitted  the  above-referenced 
notice  of  determination  to  the 
Commission,  pursuant  to  {  271, 703(c)(3) 
of  the  Commission's  regulations,  that  the 
Dakota  Formation  in  a  portion  of  Grand 
County.  Utah,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
The  notice  of  determination  covers  all  of 
section  31  in  "HeS.  R25E,  SLM.  in  Grand 
County.  Utah.  All  of  T\&&,  R25E.  SLM. 
was  excluded  from  Utah's  notice  of 
determination  in  Docket  No.  RM79-76- 
136  (Utah-5).  The  notice  of 
determination  also  contains  Utah's 
findings  that  the  Dakota  Formation  in 
section  31.  T16S,  R25E.  SLM,  meeU  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  Inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commissioin,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR.  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Casbell. 
Secretary. 
[FR  Doc.  01-18683  Filed  8-6-91;  8:45  am] 

•ILUNO  COOC  STir-OI-M 


[Docket  Ho.  RP91-201-000] 

Columbia  Gas  Transmission  Corp^ 
Proposed  Changes  In  FERC  Gas  Tariff 

July  31. 1901. 

Take  notice  that  on  July  26, 1991. 
Columbia  Gas  Transmission 
Corporation,  (Columbia)  tendered  for 
filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff.  First  Revised  Volume 


No.  1,  with  a  proposed  effective  date  of 
August  26. 1991: 

First  Revised  Original  Sheet  No.  128 
Third  Revised  Sheet  No.  174 

Columbia  states  that  by  this  filing. 
Columbia  proposes  to  implement  a  new 
tariff  provision,  section  25.5  of  the 
General  Terms  and  Conditions. 
Columbia  further  states  that  the 
proposed  provision  relates  to  Order  Na 
628  refunds  paid  to  Columbia  by  an 
upstream  pipeline  supplier  which  must 
later  be  repaid  to  that  upstream  pipeline 
supplier  due  to  a  Commission  ordered 
change  in  the  upstream  methodology. 

Columbia  notes  that  copies  of  the 
filing  were  served  upon  Columbia's 
jurisdictional  customers,  interested  state 
commissions,  and  upon  each  person 
designated  on  the  official  service  list 
complied  by  the  Commission's  Secretary 
in  docket  Nos.  RP88-187,  RP89-181. 
RP8&-214.  RP89-229,  TM89-3-21,  TM89- 
4-21,  TM89-5-21,  TM89-7-21,  RP90-26. 
TM90-2-21,  TM90-5-21,  TM90-6-21. 
TM90-7-21,  TM90-8-21.  TM9O-10-21. 
TM90-12-21.  TM90-13-21.  TM91-2-21, 
RP91-41.  RP91-90.  TM91-9-21  and 
TM91-10-21, 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  7, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casbell. 
Secretary. 
[FR  Doc,  91-18679  Filed  6-6-01;  8:45  am] 

■ILUNQ  COM  •7ir-0VM 

[Docket  No.  CP8S-171-011.  CPI1-10S-009] 

Tennessee  Gas  Pipeline  Co., 
Application 

)uly  30, 1001. 

Take  notice  that  on  July  16, 1991. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  1010  Milam  Street. 
Houston.  Texas  77002.  filed  in  Docket 
No.  CP88-171-001  and  CP81-108-009  an 
application  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
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necessity  to  authorize  Tennessee  to 
abandon  a  firm  transportation  service 
for  National  Fuel  Gas  Supply 
Corporation  ("National  Fuel")  of  up  to 
2.500  Mcf  of  natural  gas  per  day  and  to 
amend  two  certificates  of  public 
convenience  and  necessity  (1)  to  vacate 
authorizations  for  Tennessee  to  provide 
firm  transportation  services  for  Cogen 
Energy  Technologies.  Inc.  ("CETI")  and 
ANR  Venture  Springfield  Company 
("Springfield").  (2)  to  authorize 
Tennessee,  in  lieu  of  the  services  for 
CETI  and  Springfield,  to  provide 
equivalent  firm  transportation  services 
for  CNG  Transmission  Corporation 
("CNG"),  Capitol  District  Energy  Center 
Cogeneration  Associates  ("CDECCA"). 
and  Granite  State  Gas  Transmission. 
Inc.  ("Granite  State").  (3)  to  authorize 
Tennessee  to  provide  a  higher  delivery 
pressure  for  Ocean  State  Power  II  ("OSP 
11"),  to  collect  an  Incremental  Pressure 
Charge  from  OSP  II  in  connection 
therewith,  and  for  pregranted 
abandonment  of  Tennessee's  obligation 
to  provide  that  service  for  OSP  II.  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Tennessee  proposes  to  provide  the 
following  new  or  revised  firm 
transportation  services  in  lieu  of  the 
services  to  be  vacated: 


Shipper 

Vohjmes 
(0th/ 
day) 

Receipt 
potnt 

Delivery  point 

CNG 

13,900 
3,715 

3.715 
7,020 

7,120 

Niagara, 
NY. 

Vermillion 
Bkxk 
248. 

East 
Cameron 
Block 
313. 

EHistXjrg, 
PA 

Intercon- 
nect with 
CNG. 

Ellisburg, 
Pa 

Intercon- 
nect with 
CNG. 

Manila,  NY. 

Bloomfield, 
CT. 

BloomfieM. 
CT. 

Bloomfiekl. 
CT. 

Agawam.  MA. 

CDECCA : 

Granite 
S'ate 

Tennessee  states  that  there  would  be 
no  net  increase  or  decrease  in 
authorized  delivery  volumes  and  that 
none  of  the  proposed  services  or  the 
other  requested  authorizations  would 
entail  the  construction  of  any  facilities, 
the  incurrence  of  any  costs,  or  any 
environmental  impact. 

Tennessee  states  that  it  is  seeking 
authority  to  abandon  the  transportation 
of  up  to  2.500  Mcf  of  gas  per  day  for 
National  Fuel  in  accordance  with  a  prior 


Commission  order,  Tennessee  Gas 
Pipeline  Co..  52  FERC  61.257  at  61.908  n. 
12. 

It  is  also  stated  that  because  of  OSP 
II's  potential  need  for  a  higher  delivery 
pressure.  OSP  II  has  asked  Tennessee  to 
stand  ready  to  deliver  at  a  pressure  of 
not  less  than  400  pounds  per  square  inch 
(psig)  rather  than  the  100  psig  specified 
in  Tennessee's  transportation 
agreements  with  shipper  in  this  and 
other  Northeast  projects. 

Tennessee  states  that  the  pressure 
charge  proposed  to  be  collected  from 
OSP  II  would  permit  Tennessee  to 
recover  the  costs  of  providing  the  higher 
delivery  pressure  requested  by  OSP  II 
and  would  ensure  that  other  existing 
customers  would  not  be  affected. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
20. 1991.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18CFR 
385.214  or  385,211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules, 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  field,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Tennessee  to  appear  or 

be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-18681  Filed  8-6-91;  8:45  am] 

BtLUNQ  COOe  •717-«1-« 

[Docket  No.  RP91-200-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  31. 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  26. 1991  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No,  1.  six  copies 
of  the  following  tariff  sheets: 

First  Revised  Sheet  No.  483.1 
Original  Sheet  No.  483.2 
First  Revised  Sheet  No.  483B.1 
Original  Sheet  No.  483B.2 
Second  Revised  Sheet  No.  4830.1 
Original  Sheet  No.  483D.2 
First  Revised  Sheet  No.  483F.1 
Original  Sheet  No.  483F.2 

Texas  Eastern  states  that  the  tariff 
sheets  submitted  in  this  filing  permit  the 
direct  payment  of  take-or-pay  costs  to 
Texas  Eastern  by  Columbia  Gas 
Transmission  Corporation's 
("Columbia")  customers  as  described 
herein. 

Texas  Eastern  states  that  on  )une  19, 
1991.  The  Columbia  Gas  System 
announced  that  Columbia  might  be 
forced  to  seek  bankruptcy  protection  in 
the  event  of  failure  to  reestablish 
adequate  credit  lines  with  banks  and  to 
renegotiate  problem  gas  purchase 
contracts  with  producers.  The 
announcement  raised  concerns  at  Texas 
Eastern  that  Columbia  might  not  be  able 
to  perform  its  obligations  with  respect  to 
timely  payment  of  bills  to  Texas  Eastern 
and  its  obligations  as  an  accounting 
conduit  between  Texas  Eastern's 
upstream  suppliers  and  Columbia's 
customers, 

Texas  Eastern  states  that  following 
The  Columbia  Gas  System's  June  19 
announcement.  Texas  Eastern 
expressed  concerns  to  Columbia. that 
future  changes  in  allocation 
methodology  may  require  Columbia  to 
pay  take-or-pay  costs  additional  to 
those  currently  assessed  under  Texas 
Eastern's  tariff  provisions.  To  address 
one  part  of  Texas  Eastern's  concerns, 
namely  that  Commission  or  court  action 
may  cause  repayment,  in  whole  or  in 
part,  of  take-or-pay  charge  refunds  that 
Texas  Eastern  has  previously  made  to 
Columbia,  the  present  filing  by  Texas 
Eastern  and  a  contemporaneous  filing 
by  Columbia  are  being  made.  These 
tariff  provisions  will  permit,  in  certain 


specified  circumstances,  the  ( 
payment  to  Texas  Eastern  by 
Columbia's  customers  of  take 
charges  that  may  be  ordered 
Commission  or  result  from  fu 
actions.  The  charges  paid  to ' 
Eastern  will  be  calculated  on 
basis  as  if  Columbia  had  ass( 
fiowthrough  charges  itself.  C( 
will  provide  its  customers  wi 
applicable  billing  invoices. 

Texas  Eastern  states  that  t 
financial  difficulties  facing  Ci 
have  precipitated  the  present 
Texas  Eastern  and  Columbia 
circumstances  addressed  by 
proposed  tariff  language,  if  T 
Eastern  is  authorized  to  colle 
additional  costs  from  Columl 
in  turn  Columbia's  customers 
obligated  to  pay,  Columbia's 
payments  to  Columbia  poten 
be  impeded  in  reaching  Texa 
by  operation  of  bankruptcy  p 
It  is  these  potential  adverse  ( 
Texas  Eastern  seeks  to  prevc 
the  present  filing,  coupled  wi 
Columbia's  filing  to  permit  di 
payment  to  an  upstream  supj 
Texas  Eastern,  in  the  specifit 
circumstances. 

The  proposed  effective  dal 
tariff  sheets  listed  above  is  / 
1991. 

Texas  Eastern  states  that  ( 
the  filing  were  served  on  Te> 
Eastern's  jurisdictional  custo 
interested  state  commissions 
Eastern  fiu-ther  states  that  cc 
filing  are  also  being  mailed  t 
in  Docket  Nos.  RP91-72.  et  a! 

Any  person  desiring  to  be 
protest  said  filing  should  file 
intervene  or  protest  with  the 
Energy  Regulatory  Commissi 
North  Capitol  Street,  NE,.  W 
DC  20420.  in  accordance  wit! 
385.214  and  385,211  of  the  Cc 
Rules  and  Regulations.  All  si 
or  protests  should  be  filed  oi 
August  7, 1991.  Protests  will 
considered  by  the  Commissi 
determining  the  appropriate 
taken,  but  will  not  serve  to  n 
protestants  parties  to  the  pre 
Any  person  wishing  to  becoi 
must  file  a  motion  to  interve 
of  this  filing  are  on  file  with 
Commission  and  are  availab 
inspection  in  the  public  refei 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  91-18680  Filed  ft-6-91: 
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unnecessary  for  Tennessee  to  appear  or 

be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  91-18681  Filed  8-6-91;  8:45  am] 

BtLUNO  CODE  SrU-OI-W 

[Docket  No.  RP9 1-200-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

July  31. 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  July  26, 1991  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheets: 

First  Revised  Sheet  No.  483.1 
Original  Sheet  No.  483.2 
First  Revised  Sheet  No.  483B.1 
Original  Sheet  No.  483B.2 
Second  Revised  Sheet  No.  483D.1 
Original  Sheet  No.  483D.2 
First  Revised  Sheet  No.  483F.1 
Original  Sheet  No.  483F.2 

Texas  Eastern  states  that  the  tari^ 
sheets  submitted  in  this  filing  permit  the 
direct  payment  of  take-or-pay  costs  to 
Texas  Eastern  by  Columbia  Gas 
Transmission  Corporation's 
("Columbia"]  customers  as  described 
herein. 

Texas  Eastern  states  that  on  )une  19, 
1991,  The  Columbia  Gas  System 
announced  that  Columbia  might  be 
forced  to  seek  bankruptcy  protection  in 
the  event  of  failure  to  reestablish 
adequate  credit  lines  with  banks  and  to 
renegotiate  problem  gas  purchase 
contracts  with  producers.  The 
announcement  raised  concerns  at  Texas 
Eastern  that  Columbia  might  not  be  able 
to  perform  its  obligations  with  respect  to 
timely  payment  of  bills  to  Texas  Eastern 
and  its  obligations  as  an  accounting 
conduit  between  Texas  Eastern's 
upstream  suppliers  and  Columbia's 
customers. 

Texas  Eastern  states  that  following 
The  Columbia  Gas  System's  June  19 
announcement,  Texas  Eastern 
expressed  concerns  to  Columbia. that 
future  changes  in  allocation 
methodology  may  require  Columbia  to 
pay  take-or-pay  costs  additional  to 
those  currently  assessed  under  Texas 
Eastern's  tariff  provisions.  To  address 
one  part  of  Texas  Eastern's  concerns, 
namely  that  Commission  or  court  action 
may  cause  repayment,  in  whole  or  in 
part,  of  take-or-pay  charge  refunds  that 
Texas  Eastern  has  previously  made  to 
Columbia,  the  present  filing  by  Texas 
Eastern  and  a  contemporaneous  filing 
by  Columbia  are  being  made.  These 
tariff  provisions  will  permit,  in  certain 


specified  circumstances,  the  direct 
payment  to  Texas  Eastern  by 
Columbia's  customers  of  take-or-pay 
charges  that  may  be  ordered  by  the 
Commission  or  result  from  future  court 
actions.  The  charges  paid  to  Texas 
Eastern  will  be  calculated  on  the  same 
basis  as  if  Columbia  had  assessed  the 
flowthrough  charges  itself.  Columbia 
will  provide  its  customers  with 
applicable  billing  invoices. 

Texas  Eastern  states  that  the  current 
financial  difficulties  facing  Columbia 
have  precipitated  the  present  filings  by 
Texas  Eastern  and  Columbia.  In  the 
circumstances  addressed  by  the 
proposed  tariff  language,  if  Texas 
Eastern  is  authorized  to  collect 
additional  costs  from  Columbia,  which 
in  turn  Columbia's  customers  would  be 
obligated  to  pay,  Columbia's  customers' 
payments  to  Columbia  potentially  could 
be  impeded  in  reaching  Texas  Eastern 
by  operation  of  bankruptcy  procedures. 
It  is  these  potential  adverse  effects  that 
Texas  Eastern  seeks  to  prevent  through 
the  present  filing,  coupled  with 
Columbia's  filing  to  permit  direct 
payment  to  an  upstream  supplier,  like 
Texas  Eastern,  in  the  specified 
circumstances. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  above  is  August  26, 
1991. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  jurisdictional  customers  and 
interested  state  commissions.  Texas 
Eastern  further  states  that  copies  of  the 
filing  are  also  being  mailed  to  all  parties 
in  Docket  Nos.  RP91-72,  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  7, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-18680  Filed  8-6-91;  8:45  amj 
BIU.INO  CODE  nn-oi-M 


Office  of  Conservation  and 
Renewable  Energy 

Metal  Casting  Industrial  Advisory 
Board  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name:  E>OE  MeUl  Casting  Industrial 
Advisory  Board. 

Date  and  Time:  Tuesday.  August  27. 1991. 
8:30  a.m.-6  p.m.;  Wednesday.  August  28, 1991, 
8:30  a.m.-3  p.m. 

Location:  American  Foundrymen's  Society 
Headquarters.  505  State  Street:  Det  Ptainea. 
IL  60016-^99. 

Contact:  David  M.  Pellish,  Executive 
Secretary,  DOE  Metal  Casting  Industrial 
Advisory  Board.  U.S.  Department  of  Energy, 
CB-231,  Forrestal  Building.  Washington,  DC 
20585,  Telephone:  (202)  588-6436. 

Purpose  of  Meeting:  To  discuss  critical 
problems  and  issues  facing  the  metal  casting 
industry  regarding  competitiveness  and 
energy  efficiency.  Environmental  issues  will 
also  1:6  emphasized. 

Tentative  Agenda:  Second  meeting  of  the 
Board— Tuesday  August  27, 1991  and 
Wednesday,  August  28. 1991. 

•  Opening  Remarks  and  Welcome  by 
Board  Chairman. 

•  Board  Secretary's  Report  on  status  of 
current  activities  associated  with  the  Metal 
Casting  Competitiveness  Research  Program. 

•  Discussions  of  problems  affecting 
competitiveness,  energy  efTiciency.  and 
environmental  issues  of  the  metal  casting 
industry  by  executives  from  various  sectors 
of  the  industry. 

•  Other  matters  requiring  consideration  by 
the  Board  and  a  Public  Comment  period. 

Note:  Due  to  statutory  requirements  and 
Federal  regulations,  there  will  be  no 
discussion  of  the  solicitation  or  of  proposals 
currently  t>eing  considered  by  DOE. 

Public  Participation:  The  meeting  is  open  to 
the  public.  The  Chairmen  of  the  Board  are 
empowered  to  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of  business. 
Any  member  of  the  public  who  wishes  to 
make  an  oral  statement  pertaining  to  ogenda 
items  should  contact  the  Executive  Secretary 
at  the  address  or  telephone  number  listed 
above.  Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda. 

Minutes;  Available  for  public  review  and 
copying  at  the  Public  Reading  Room  IE-190, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  between  9 
a.m.  and  4  p.m.  Monday  through  Friday 
except  Federal  holidays. 

Issued  at  Washington.  DC  on  August  2, 
1991. 

Stephen  ].  Garvey, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  91-18741  Filed  8-6-81;  8:45  am] 
BILUNa  CODE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3M2-2] 

Expansion  of  Bloremediatlon  Data  In 
tt>e  Alternative  Treatn>ent  Technology 
Information  Center 

aoency:  Environmental  Protection 
Agency. 

ACnON:  Notice. 

•ummary:  EPA's  Office  of 

Environmental  Engineering  and 

Technology  Demonstration  (OEETD)  of 
the  Office  of  Research  and  Development 
(0IU3)  is  expanding  the  bioremediation 
data  in  the  Alternative  Treatment 
Technology  Information  Center 
(ATTIC).  Bioremediatioa  for  this 
purpose,  is  defined  as  the  process  in 
which  soil,  sludge,  water,  or  an  air 
stream  is  managed  to  encourage  optimal 
activity  of  microorganisms  in  order  to 
biodegrade  or  biotransfonn  target 
contaminants.  ATTIC  is  a  computerized, 
on-line,  information  network  that 
provides  up-to-date  technical 
information  on  innovative  treatment 
methods  for  hazardous  wastes  to  all 
members  of  the  Federal,  State,  and 
private  sector  involved  in  site 
remediation.  The  information  contained 
in  ATTIC  consists  of  a  wide  variety  of 
data  obtained  from  Federal,  State,  and 
private  sector  sources. 

addresses:  All  interested  parties  may 
submit  information  on  bioremediation  to 
the  following  address:  Katherine  Devine, 
DEVO  Enterprises.  Inc.,  704  9th  Street 
SE..  Washington,  DC  20003-2804,  (202) 
543-2752,  FAX  (202)  547-2909. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Curtis  C.  Harlin,  OEETD  RD-681. 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
20460,  (202)  479-9642. 

SUPPLEMENTARY  INFORMATION:  As 

environmental  pollution  continues  to 
escalate  in  our  nation,  the  U.S. 
Environmental  Protection  Agency's 
mission  to  identify  cost  effective 
solutions  becomes  increasingly 
important.  To  fulfill  this  mission,  the 
Agency  actively  encourages  the  use  of 
promising  innovative  technologies 
through  the  dissemination  of  benefits 
and  cost  information  on  such 
technologies. 

Two  years  ago.  the  EPA  Office  of 
Research  and  Development  created  an 
information  system  on  alternative 
irmovative  technologies  designed  to 
increase  communication  among  all 
parties  involved  in  site  remediation. 
This  system  is  the  Alternative 
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Treatment  Technology  Infonnation 
Center. 

Because  bioremediation  is 
increasingly  being  used  for  addressing 
pollution  problems,  ORD  is  making  a 
special  effort  to  augment  the 
bioremediation  information  that 
currently  exists  in  ATTIC  with  case 
study  information  voluntarily  submitted 
by  the  public  and  private  sector 
involved  in  bioremediation  efforts. 
Interested  parties,  including 
bioremediation  companies,  may  submit 
information,  such  as  case  studies,  on 
technologies  used  for  site  clean-up  for 
transfer  to  ATTIC  by:  (1)  Mailing  or 
faxing  written  material;  (2)  providing  the 
information  by  telephone:  (3)  sending  a 
copy  of  a  report  or  a  paper  or 
presentation,  on  a  clean-up  activity,  that 
may  have  been  given  at  a  conference  or 
seminar,  or  published  in  a  trade  journal, 
and  relevant  information  will  be 
extracted  by  ATTIC  staff:  (4)  entering 
information  on-line  (contact  Katherine 
Devine  or  Curtis  Harlin  for  method):  or 
(5)  a  combination  of  the  above. 

At  the  present  time,  the  ATTIC 
database  contains  over  1,600  technical 
documents  and  reports  collected  into  a 
keyboard  searchable  format. 
Documentation  includes  Records  of 
Decisions  (RODs)  from  the  Superfund 
program,  SITE  project  summaries, 
reports  from  other  Federal  agencies. 
State  agency  reports,  and  industry 
studies.  ATTIC  is  available  through  both 
the  ATTIC  System  Operator  and  an 
easy-to-use  online  computer  system  and 
will  provide  technical  assistance, 
conduct  searches,  and  assist  in 
document  retrieval  at  no  charge  to  the 
user.  Currently,  there  is  an  average  of 
over  600  monthly  users  of  the  system. 

Dated:  August  1, 1991. 
Alfred  W.  Lindsey. 

Director,  Office  of  Environmental  Engineering 

and  Technology  Demonstration. 

(FR  Doc.  91-18735  Filed  8-«-91;  8:45  am] 

MUMQ  COOC  (SM-W-y 


IFRL-3981-4] 

Ctiesapeake  Bay  Program;  1987 
Chesapeake  Bay  Agreement; 
Proposals  for  Review 

Draft  Baywide  Fishery  Management 
Plans  for  American  Eel,  Summer 
Flounder,  and  Atlantic  Spot  and 
Croaker,  prepared  pursuant  to  the  1987 
Chesapeake  Bay  Agreement  by  the 
Living  Resources  Subcommittee  of  the 
Chesapeake  Bay  Program,  are  now 
available  for  public  review.  Public 
comments  will  be  accepted  through 
September  9, 1991.  Comments  on  the 
American  Eel  and  Atlantic  Spot  and 


Croaker  plans  should  be  sent  to  Mr.  Pete 
Jensen,  Maryland  Department  of  Natural 
Resources,  Tidewater  Fisheries,  Tawes 
State  Office  Building  C-2,  Annapolis, 
MD  21401:  comments  on  the  Summer 
Flounder  should  be  sent  to  Jack 
Travelstead,  Virginia  Marine  Resources 
Commission.  Division  of  Fisheries 
Management.  P.O.  Box  756,  Newport 
News.  Virginia  23607-0756. 

To  obtain  copies  of  the  draft  plans, 
call  Carin  Bisland,  EPA  Chesapeake  Bay 
Program  Office,  301/267-0061.  For 
additional  information,  call  Mr.  Jensen 
at  301/974-3558. 
Charies  S.  Spooner, 
Deputy  Director. 

(FR  Doc.  91-18734  Filed  8-6-91;  8:45  am] 
MUMQ  CODE  aCW-SO-M 


[OPP-100092;  FRL-393S4] 

Food  and  Drug  Administration  and 
MKre  Corporation;  Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  The  Food  and 
Drug  Administration  (FDA)  and  its 
contractor.  Mitre  Corporation,  under  an 
Interagency  Agreement  (lAG)  will 
perform  work  for  EPA's  Office  of  Health 
and  Environmental  Assessment,  and 
will  be  provided  access  to  certain 
infonnation  submitted  to  EPA  under 
FIFRA  and  the  FFDCA.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  FDA  and  the  Mitre 
Corporation  consistent  with  the 
requirements  of  40  CFR  2.209(c),  and 
2.308(h)(2).  This  transfer  will  enable 
FDA  and  the  Mitre  Corporation  to  fulfill 
the  obligations  of  an  lAG,  and  this 
notice  serves  to  notify  affected  persons. 
DATES:  FDA  and  the  Mitre  Corporation 
will  be  given  access  to  this  information 
no  sooner  than  August  19, 1991. 
FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Clare  Grubbs,  Program 
Management  and  Support  Division 
(H7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington,  DC  20480.  Office 
location  and  telephone  number:  Rm.  212, 
Crystal  Mall  2. 1921  Jefferson  Davis 


Highway,  Arlington,  VA,  (703)  557-4460. 

SUPPLEMENTARY  INFORMATION:  Under 
this  lAG  which  supports  the  OPP 
regulatory  efforts,  FDA  and  the  Mitre 
Corporation  will  perform  tasks  that  will 
be  related  to  improving  test  methods 
and  reducing  uncertainties  in  risk 
assessments  in  a  variety  of  health  areas 
including  developmental  and 
reproductive  toxicity,  carcinogenicity, 
mutagenicity,  and  pharmacokinetics. 
Data  from  pharmacokinetics, 
developmental  toxicity,  and 
reproductive  toxicity  studies  will  be 
compiled  and  analyzed. 

The  Office  of  Health  and 
Environmental  Assessment  and  Office 
of  Pesticide  Programs  have  jointly 
determined  that  the  lAG  herein 
described  involves  work  that  is  being 
conducted  in  connection  with  FIFRA,  in 
that  pesticide  chemicals  will  be  the 
subject  of  certain  evaluations  to  be 
made  under  this  lAG.  These  evaluations 
may  be  used  in  subsequent  regulatory 
decisions  under  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  and  6  of  FIFRA  and 
under  sections  408  and  409  of  FFDCA. 

In  accordance  with  the  requirement  of 
40  CFR  2.209(c),  2.307(h),  and  2.308(h)(2), 
this  lAG  with  FDA  and  Mitre 
Corporation,  prohibits  use  of  the 
information  for  any  purpose  other  than 
the  purposes  specified  in  this  lAG; 
prohibits  disclosure  of  the  infonnation 
in  any  form  to  a  third  party  without 
prior  written  approval;  and  requires  that 
each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release  and  to  handle  it  in  accordance 
with  the  FIFRA  Information  Security 
Manual.  No  information  will  be 
provided  until  the  above  requirements 
have  been  fully  satisfied.  Records  of 
information  provided  under  this  lAG  - 
will  be  maintained  by  the  Project  Officer 
for  this  contract  in  the  EPA  Office  of 
Health  and  Environmental  Assessment. 
All  information  supplied  to  FDA  and 
Mitre  Corporation  by  EPA  for  use  in 
connection  with  this  lAG  will  be 
returned  to  EPA  when  FDA  and  Mitre 
Corporation  have  completed  their  work. 

Dated:  July  25, 1991. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

[FR  Doc.  91-18620  Filed  8-6-91;  8:45  am) 

SILUNOCODE  SSM-M-F 


[OPP-180847:  FRL  3933-«] 

Emergency  Exemptions 

agency:  Environmental  Prot 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  granted 
exemptions  for  the  control  o 
pests  to  the  24  States  as  liste 
and  one  to  the  Puerto  Rico  E 
of  Agriculture  and  to  the  Un 
Department  of  Agriculttire.  ( 
exemptions  were  initiated  b 
States,  and  one  by  the  Unite 
Department  of  Agriculture. ' 
exemptions,  issued  during  tl 
March  and  April,  are  subjec 
application  and  timing  restr 
reporting  requirements  desij 
protect  the  environment  to  t 
extent  possible.  EPA  denied 
exemption  requests  from  th( 
Department  of  Agriculture  a 
York  State  Department  of 
Environmental  Conservatioi 
Information  on  these  restric 
available  from  the  contact  p 
EPA  listed  below, 

DATES:  See  each  specific  an 

exemption  for  its  effective  d 

FURTHER  INFORMATION  CON1 

each  emergency  exemption 
of  the  contact  person.  The  f( 
information  applies  to  all  cc 
persons:  By  mail:  Registrati( 
(H7505C).  Office  of  PesUcid 
Environmental  Protection  A 
St.,  SW.,  Washington.  DC  2( 
location  and  telephone  num 
CM  #2, 1921  Jefferson  Davii 
Arlington,  VA.  (703-557-18( 

SUPPLEMENTARY  INFORMATI 

granted  specific  exemptionc 

1.  Alabama  Department  c 
and  Industries  for  the  use  o: 
on  packaged  bees  to  contra 
mites;  April  16, 1991,  to  Oct 
(Libby  Pemberton) 

2.  California  Department 
Agriculture  for  the  use  of  b{ 
artichokes  to  control  ramuli 
April  18, 1991,  to  December 
(Susan  Stanton) 

3.  California  Department 
Agriculture  for  the  use  of  zi 
on  sugarbeets  to  control  me 
April  1. 1991,  to  March  31, 1 
Pemberton) 

4.  California  Department 
Agriculture  for  the  use  of  tr 
artichokes  to  control  powdi 
March  7, 1991,  to  December 
(Susan  Stanton) 

5.  Califortiia  Department 
Agriculture  for  the  use  of  fc 
aluminum  (Aliette)  on  spini 
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Highway.  Arlington,  VA.  (703)  557-4460. 

SUPPLEMENTARY  INFORMATION:  Under 
this  lAG  which  supports  the  OPP 
regulatory  efforts.  FDA  and  the  Mitre 
Corporation  will  perform  tasks  that  will 
be  related  to  improving  test  methods 
and  reducing  uncertainties  in  risk 
assessments  in  a  variety  of  health  areas 
including  developmental  and 
reproductive  toxicity,  carcinogenicity, 
mutagenicity,  and  pharmacokinetics. 
Data  from  pharmacokinetics, 
developmental  toxicity,  and 
reproductive  toxicity  studies  will  be 
compiled  and  analyzed. 

The  Office  of  Health  and 
Environmental  Assessment  and  Office 
of  Pesticide  Programs  have  jointly 
determined  that  the  lAG  herein 
described  involves  work  that  is  being 
conducted  in  connection  with  FIFRA,  in 
that  pesticide  chemicals  will  be  the 
subject  of  certain  evaluations  to  be 
made  under  this  lAG.  These  evaluations 
may  be  used  in  subsequent  regulatory 
decisions  under  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  and  6  of  FIFRA  and 
under  sections  408  and  409  of  FFDCA. 

In  accordance  with  the  requirement  of 
40  CFR  2.209(c),  2.307(h),  and  2.308(h)(2). 
this  lAG  with  FDA  and  Mitre 
Corporation,  prohibits  use  of  the 
information  for  any  purpose  other  than 
the  purposes  specified  in  this  LAG; 
prohibits  disclosure  of  the  information 
in  any  form  to  a  third  party  without 
prior  written  approval;  and  requires  that 
each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release  and  to  handle  it  in  accordance 
with  the  FIFRA  Information  Security 
Manual.  No  information  will  be 
provided  until  the  above  requirements 
have  been  fully  satisfied.  Records  of 
information  provided  under  this  lAG  ■ 
will  be  maintained  by  the  Project  Officer 
for  this  contract  in  the  EPA  Office  of 
Health  and  Environmental  Assessment. 
All  information  supplied  to  FDA  and 
Mitre  Corporation  by  EPA  for  use  in 
connection  with  this  lAG  will  be 
returned  to  EPA  when  FDA  and  Mitre 
Corporation  have  completed  their  work. 

Dated:  July  25, 1991. 
Douglas  D.  Campt, 
Director.  Office  of  Pesticide  Programs. 

(PR  Doc.  91-18620  Filed  8-6-91;  8:45  am] 
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Emergency  Exemptions 
AQENCY:  Environmental  Protection 


Agency  (EPA). 
action:  Notice. 


summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  24  States  as  listed  below, 
and  one  to  the  Puerto  Rico  Department 
of  Agriculture  and  to  the  United  States 
Department  of  Agriculture.  Crisis 
exemptions  were  initiated  by  12  various 
States,  and  one  by  the  United  States 
Department  of  Agriculture.  These 
exemptions,  issued  during  the  months  of 
March  and  April,  are  subject  to 
application  and  timing  restrictions  and 
reporting  requirements  designed  to 
protect  the  environment  to  the  maximum 
extent  possible.  EPA  denied  specific 
exemption  requests  from  the  Michigan 
Department  of  Agriculture  and  the  New 
York  State  Department  of 
Environmental  Conservation. 
Information  on  these  restrictions  is 
available  from  the  contact  persons  in 
EPA  listed  below. 

DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 

FURTHER  INFORMATION  CONTACT:  See 

each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm.  716, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  (703-557-1806). 
SUPPt^MENTARY  INFORMATION:  EPA  has 

granted  specific  exemptions  to  the: 

1.  Alabama  Department  of  Agriculture 
and  Industries  for  the  use  of  fluvalinate 
on  packaged  bees  to  control  varroa 
mites;  April  16, 1991,  to  October  1. 1991. 
(libby  Pemberton) 

2.  California  Department  of  Food  and 
Agriculture  for  the  use  of  benomyl  on 
artichokes  to  control  ramularia  leaf  spot; 
April  18, 1991,  to  December  31, 1991. 
(Susan  Stanton) 

3.  California  Department  of  Food  and 
Agriculture  for  the  use  of  zinc  phosphide 
on  sugarbeets  to  control  meadow  mice; 
April  1. 1991,  to  March  31. 1992.  (Libby 
Pemberton) 

4.  California  Department  of  Food  and 
Agriculture  for  the  use  of  triadimefon  on 
artichokes  to  control  powdery  mildew; 
March  7, 1991.  to  December  31, 1991. 
(Susan  Stanton) 

5.  Califortiia  Department  of  Food  and 
Agriculture  for  the  use  of  fosetyl- 
aluminum  (Aliette)  on  spinach  to  control 


downy  mildew;  March  1, 1991,  to 
February  28, 1992.  (Susan  Stanton) 

6.  Colorado  Department  of  Agriculture 
for  the  use  of  cypermethrin  on  dry  bulb 
onions  to  control  thrips;  April  12, 1991, 
to  September  15, 1991.  (Andrea  Beard) 

7.  Georgia  Department  of  Agricultiu^ 
for  the  use  of  sethoxydim  on  canola  to 
control  Italian  ryegrass;  March  5, 1991, 
to  April  15. 1991.  (Susan  Stanton) 

8.  Georgia  Department  of  Agriculture 
for  the  use  of  fluvalinate  on  packaged 
bees  to  control  varroa  mites;  April  16, 
1991,  to  October  1, 1991.  Georgia  had 
initiated  a  crisis  exemption  for  this  use. 
(Libby  Pemberton) 

9.  Idaho  Department  of  Agriculture  for 
the  use  of  sethoxydim  on  canola  to 
control  volunteer  grains  and  grasses; 
April  23, 1991,  to  July  15. 1991.  (Susan 
Stanton) 

10.  Idaho  Department  of  Agriculture 
for  the  use  of  clopyralid  on  mint  to 
control  weeds;  March  20. 1991,  to 
November  30, 1991.  (Susan  Stanton] 

11.  Louisiana  Department  of  Forestry 
for  the  use  of  clomazone  on  sweet 
potatoes  to  control  annual  broadleaf 
weeds  and  grasses;  March  22, 1991,  to 
July  15, 1991.  (Libby  Pemberton) 

12.  Maryland  Department  of 
Agriculture  for  the  use  of  clomazone  on 
watermelons  to  control  broadleaf  weeds 
and  grasses;  April  23. 1991.  to  August  20, 
1991.  (Susan  Stanton) 

13.  Massachusetts  Department  of 
Food  and  Agriculture  for  the  use  of 
metalaxyl  on  cranberries  to  control 
phytophthora  cinnamoni;  April  1, 1991, 
December  31. 1991.  (Robert  Forrest) 

14.  Michigan  Department  of 
Agriculture  for  the  use  of  pendimethalin 
on  dry  bulb  onions  grown  on  organic 
soils  to  control  lambsquarter  and 
prostrate  spurge;  April  1, 1991,  to  June 
30, 1991.  (Jim  Tompkins) 

15.  Minnesota  Department  of 
Agriculture  for  the  use  of  propiconazole 
on  cultivated  wild  rice  to  control 
bipolaris  oryzae;  April  12, 1991,  to 
August  31, 1991.  (Jim  Tompkins) 

16.  Minnesota  Department  of 
Agriculture  for  the  use  of  pendimethalin 
on  dry  bulb  onions  grown  on  organic 
soils  to  control  prostrate  spurge;  April  1, 
1991,  to  June  30, 1991.  (Jim  Tompkins) 

17.  Minnesota  Department  of 
Agriculture  for  the  use  of  fenoxaprop- 
ethyl  (tiller)  on  wheat  to  control  foxtail, 
mixed  foxtail,  and  wild  oat  infestations; 
March  29, 1991,  to  July  15, 1991.  (Susan 
Stanton) 

18.  Minnesota  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
canola  to  control  volunteer  grains  and 
grasses;  April  19, 1991,  to  July  31, 1991. 
(Susan  Stanton] 

19.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use  of 


clomazone  on  sweet  potatoes  to  control 
annual  broadleaf  weeds  and  grasses; 
March  22, 1991.  to  July  15. 1991.  (Libby 
Pemberton] 

20.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use  of 
fluvalinate  on  packaged  bees  to  control 
varroa  mites;  April  17. 1991,  to  October 
1, 1991.  (Libby  Pemberton) 

21.  Missouri  Department  of 
Agriculture  for  the  use  of  clomazone  on 
cotton  to  control  velvetleaf;  April  19, 
1991,  to  June  30, 1991.  (Susan  Stanton) 

22.  Montana  Department  of 
Agricultiu^  for  the  use  of  sethoxydim  on 
canola  and  mustard  to  control  volunteer 
grains  and  grasses;  April  23, 1991,  to  July 
15, 1991.  (Susan  Stanton] 

23.  Montana  Department  of 
Agriculture  for  the  use  of  clopyralid  on 
peppermint  and  spearmint  to  control 
various  weeds;  April  17, 1991,  to 
October  15, 1991.  (Susan  Stanton] 

24.  Montana  Department  of 
Agriculture  for  the  use  of  fenoxaprop- 
ethyl  +  2,4-D  +  MCPA  on  spring  wheat 
to  control  green  foxtail;  March  29, 1991, 
to  July  31, 1991.  (Susan  Stanton) 

25.  New  Jersey  Department  of 
Agriculture  for  Oie  use  of  metalaxyl  on 
cranberries  to  control  root  rot;  April  15, 
1991,  to  December  31, 1991.  (Andrea 
Beard] 

26.  North  Carolina  Department  of 
Agriculture  for  the  use  of  fluvalinate 
packaged  bees  to  control  varroa  mites: 
April  19, 1991,  to  October  1, 1991.  (Libby 
Pemberton) 

27.  North  Dakota  Department  of 
Agriculture  for  the  use  of  fenoxaprop- 
ethyl  +  2,4-D  +  MCPA  on  spring  wheat 
to  control  foxtail,  mixed  foxtail,  and 
wild  oats  infestations;  March  29, 1991,  to 
July  15. 1991.  (Susan  Stanton] 

28.  North  Dakota  Department  of 
Agriculture  for  the  use  of  sethoxydim  on 
canola  to  control  volunteer  grains  and 
grasses;  March  20. 1991.  to  July  31. 1991. 
(Susan  Stanton) 

29.  North  Dakota  Department  of 
Agriculture  for  the  use  of  benomyl  on 
canola  to  control  sclerotinia  stem  rot; 
April  18. 1991,  to  July  15, 1991.  (Susan 
Stanton] 

30.  Oregon  Department  of  Agriculture 
for  the  use  of  oxyfluorfen  on 
blackberries  to  suppress  primocanes; 
March  7. 1991,  to  July  31. 1991.  (Susan 
Stanton) 

31.  Oregon  Department  of  Agriculture 
for  the  use  of  clopyralid  on  mint  to 
control  weeds;  March  20, 1991,  to 
November  15, 1991.  (Susan  Stanton) 

32.  Oregon  Department  of  Agriculture 
for  the  use  of  oxyfluorfen  on  raspberries 
to  suppress  primocanes;  March  7, 1991, 
to  May  15, 1991.  (Susan  Stanton] 
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33.  Oregon  Department  of  Agriculture 
for  the  use  of  pendimethalin  on  dry  bulb 
onions  grown  on  organic  soils  to  control 
lambsquarter,  prostrate  spurge,  and 
purslane;  April  1, 1991,  to  June  30, 1991. 
(Jim  Tompkins) 

34.  Oregon  Department  of  Agriculture 
for  the  use  of  cyfluthrin  on  pears  to 
control  pear  psylla;  March  6, 1991,  to 
April  30, 1991.  (Libby  Pemberton) 

35.  Puerto  Rico  Department  of 
Agriculture  for  the  use  triadimefon  on 
coffee  to  control  coffee  rust;  April  30. 
1991,  to  April  29, 1992.  (Libby 
Pemberton) 

36.  South  Carolina  Division  of 
Fertilizer,  Pesticide  Control,  Clemson 
University  for  the  use  of  fluvalinate  on 
packaged  bees  to  control  varroa  mites; 
April  16, 1991,  to  October  1, 1991.  (Libby 
Pemberton) 

37.  South  Dakota  Department  of 
Agriculture  for  the  use  of  tiller  herbicide 
on  hard  red  spring  wheat  to  control 
green  foxtail,  yellow  foxtail,  millet,  and 
wild  proso  millet;  April  17, 1991,  to  July 
15, 1991.  (Susan  Stanton) 

38.  Texas  Department  of  Agriculture 
for  the  use  of  fluvalinate  on  packaged 
bees  to  control  varroa  mites;  April  16, 
1991,  to  October  1. 1991.  (Libby 
Pemberton) 

39.  Utah  Department  of  Agriculture  for 
the  use  of  carbaryl  on  barley  to  control 
cereal  leaf  beetles;  April  17. 1991.  to 
June  30, 1991.  (Susan  Stanton) 

40.  Utah  Department  of  Agriculture  for 
the  use  of  cypermethrin  on  dry  bulb 
onions  to  control  thrips;  April  30, 1991, 
to  September  30, 1991.  (Andrea  Beard) 

41.  Virginia  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
clomazone  on  watermelons  to  control 
annual  broadleaf  weeds;  April  1. 1991,  to 
May  31. 1991.  (Susan  Stanton) 

42.  Washington  Department  of 
Agriculture  for  the  use  of  methyl 
bromide  on  watermelons  to  control 
weeds;  March  11, 1991,  to  April  30. 1991. 
(Libby  Pemberton) 

43.  Washington  Department  of 
Agriculture  for  the  use  of  cyfluthrin  on 
interplanted  apples  to  control  pear 
psylla;  March  6, 1991,  to  April  30, 1991. 
(Libby  Pemberton) 

44.  Washington  Department  of 
Agriculture  for  the  use  of  clopyralid  on 
mint  to  control  weeds;  March  20, 1991,  to 
November  30, 1991.  (Susan  Stanton) 

45.  Washington  Department  of 
Agriculture  for  the  use  of  oxyfluorfen  on 
raspberries  to  suppress  primocanes; 
March  7, 1991,  to  June  1, 1991.  (Susan 
Stanton) 

46.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  for  the  use  of  pendimethalin 
on  dry  bulb  onions  to  control 
lambsquarter,  prostrate  spurge, 


purslane,  and  kochia;  April  1. 1991.  to 
June  30. 1991.  (Jim  Tompkins) 

47.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Services  for  the  use  of  mancozeb  on 
cultivated  American  ginseng  to  control 
phytophthora  cactorum  and  altemaria 
panax;  April  17, 1991,  to  August  31, 1991. 
EBDC  is  subject  to  a  Special  Review. 
(Jim  Tompkins) 

48.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Services  for  the  use  of  metalaxyl  on 
cultivated  American  ginseng  to  control 
phytophthora  root  rot;  April  17, 1991,  to 
August  31, 1991.  (Jim  Tompkins) 

49.  United  States  Department  of 
Agriculture  for  the  use  of  quaternary 
ammonium  compounds  on  field 
equipment  to  devitalize  witchweed  seed; 
March  11, 1991,  to  March  10, 1994.  (Jim 
Tompkins) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Alabama  Department  of  Agriculture 
and  Industries  on  April  4, 1991,  for  the 
use  of  fluvalinate  on  packaged  bees  to 
control  varroa  mites.  This  program  is 
expected  to  last  until  October  1, 1991. 
(Libby  Pemberton) 

2.  California  Department  of  Food  and 
Agriculture  on  March  14. 1991,  for  the 
use  of  gibberellins  on  lemons  to  control 
sour  rot  complex.  This  program  is 
expected  to  last  until  August  31. 1991. 
(Susan  Stanton) 

3.  California  Department  of  Food  and 
Agriculture  on  April  12, 1991.  for  the  use 
of  methyl  bromide  on  sweet  potatoes  to 
control  root  knot  nematodes.  This 
program  has  ended.  (Libby  Pemberton) 

4.  Colorado  Department  of  Agriculture 
on  April  10. 1991.  for  the  use  of 
chlorpyrifos  on  wheat  to  control  Russian 
wheat  aphid.  This  program  is  expected 
to  last  until  December  31, 1991.  (Andrea 
Beard) 

5.  Georgia  Department  of  Agriculture 
on  April  2. 1991,  for  the  use  of 
fluvalinate  on  packaged  bees  to  control 
varroa  mites.  This  program  is  expected 
to  last  until  October  1. 1991.  (Libby 
Pemberton) 

6.  Mississippi  Department  of 
Agriculture  and  Commerce  on  April  4. 
1991.  for  the  use  of  fluvalinate  on 
packaged  bees  to  control  varroa  mites. 
This  program  is  expected  to  last  until 
October  1. 1991.  (Libby  Pemberton) 

7.  North  Carolina  Department  of 
Agriculture  on  April  12. 1991,  for  the  use 
of  fluvalinate  on  packaged  bees  to 
control  varroa  mites.  This  program  is 
expected  to  last  until  October  1. 1991. 
(Libby  Pemberton) 

8.  North  Carolina  Department  of 
Agriculture  on  April  12. 1991.  for  the  use 
of  naproamide  on  sweet  potatoes  to 


control  broadleaf  weeds.  This  program 
has  ended.  (Libby  Pemberton) 

9.  North  Carolina  Department  of 
Agriculture  on  April  12. 1991.  for  the  use 
of  clomazone  on  sweet  potatoes  to 
control  annual  broadleaf  weeds.  This 
program  is  expected  to  last  until  July  15. 
1991.  (Libby  Pemberton) 

10.  South  Carolina  Division  of 
Regulatory  and  Public  Service  Programs 
on  April  3. 1991.  for  the  use  of 
fluvalinate  on  packaged  bees  to  control 
varroa  mites.  This  program  is  expected 
to  last  until  October  1. 1991.  (Libby 
Pemberton) 

11.  South  Dakota  Department  of 
Agriculture  on  March  29. 1991.  for  the 
use  of  pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed.  This 
program  has  ended.  (Jim  Tompkins) 

12.  Texas  Department  of  Agriculture 
on  April  10. 1991.  for  the  use  of 
fluvalinate  on  packaged  bees  to  control 
varroa  mites.  This  program  is  expected 
to  last  until  October  1. 1991.  (Libby 
Pemberton) 

13.  United  States  Department  of 
Agriculture  on  April  8. 1991.  for  the  use 
of  zinc  phosphide  on  alfalfa,  barley, 
beans,  potatoes,  sugar  beets,  wheat,  and 
grass  grown  for  seed  to  control  voles. 
This  program  is  expected  to  last  until 
April  7, 1992.  (Libby  Pemberton) 

EPA  has  denied  specific  exemption 
requests  from  the  Michigan  Department 
of  Agriculture  and  the  New  York  State 
Department  of  Environmental 
Conservation  for  the  use  of  cyromazine 
on  onions  to  control  onion  maggots. 
(Susan  Stanton) 

Authority:  7  U.S.C.  136. 
Dated:  July  12. 1991. 

Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  91-18733  Filed  8-6-91;  8:45  am] 

BILUNG  COOE  (560-50^ 


IPP  1G3930/T612;  FRL  3931-2] 

Abamectin;  Establishment  of 
Temporary  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  established  a 
temporary  tolerance  for  the  combined 
residues  of  the  pesticide  abamectin  and 
its  delta  8,9-isomer  in  or  on  the  raw 
agricultural  commodity  apples  at  0.035 
part  per  million  (ppm). 

DATES:  This  temporary  tolerance  expires 
June  15. 1992. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  George  LaRocca.  Product  Manager 


(PM)  15,  Registration  Division 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agei 
St..  SW.,  Washington.  DC  2046 
location  and  telephone  numbe 
CM#2, 1921  Jefferson  Davis  Hi 
Ariington.  VA.  {703)-557-2400. 
SUPPLEMENTARY  INFORMATION 
Sharp  Dohme  Research  Labon 
Division  of  Merck  and  Co..  Inc 
Hillsborough  Rd.,  Three  Bridgf 
08887.  has  requested  in  pestici 
petition  (PP)  1G3930.  the  estab 
of  a  temporary  tolerance  for  th 
combined  residues  of  the  pesti 
abamectin  and  its  delta  8.9-isc 
on  the  raw  agricultural  commc 
apples  at  0.035  ppm.  This  tern; 
tolerance  will  permit  the  mark 
the  above  raw  agricultural  cor 
when  treated  in  accordance  w 
provisions  of  the  experimenta! 
permit  618-^UP-13.  which  is  b 
issued  under  the  Federal  In8e( 
Fungicide,  and  Rodenticide  A( 
as  amended  (Pub.  L  95-396,  9: 
7  U.S.C.  138). 

The  scientific  data  reported 
relevant  material  were  evalua 
was  determined  that  establish 
the  temporary  tolerance  will  p 
public  health.  Therefore,  the  t( 
tolerance  has  been  establishei 
condition  that  the  pesticide  be 
accordance  with  the  experime 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  a 
ingredient  to  be  used  must  no 
the  quantity  authorized  by  tht 
experimental  use  permit. 

2.  Merck  and  Co..  Inc..  must 
immediately  notify  the  EPA  ol 
findings  from  the  experiments 
have  a  bearing  on  safety.  The 
must  also  keep  records  of  pro 
distribution,  and  performance 
request  make  the  records  ava 
any  authorized  officer  or  emp 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  June 
Residues  not  in  excess  of  this 
remaining  in  or  on  the  raw  ag 
commodity  after  this  expiratii 
will  not  be  considered  actioni 
pesticide  is  legally  applied  du 
term  of,  and  in  accordance  w: 
provisions  of  the  experimenfe 
permit  and  temporary  toleran 
tolerance  may  be  revoked  if  t 
experimental  use  permit  is  re 
any  experience  with  or  sclent 
on  this  pesticide  indicate  thai 
revocation  is  necessary  to  pn 
public  health. 

The  O^ice  of  Management 
has  exempted  this  notice  fror 
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control  broadleaf  weeds.  This  program 
has  ended.  (Libby  Pemberton) 

9.  North  Carolina  Department  of 
Agriculture  on  April  12. 1991.  for  the  use 
of  clomazone  on  sweet  potatoes  to 
control  annual  broadleaf  weeds.  This 
program  is  expected  to  last  until  July  15. 
1991.  (Libby  Pemberton) 

10.  South  Carolina  Division  of 
Regulatory  and  Public  Service  Programs 
on  April  3. 1991.  for  the  use  of 
fluvalinate  on  packaged  bees  to  control 
varroa  mites.  This  program  is  expected 
to  last  until  October  1. 1991.  (Libby 
Pemberton) 

11.  South  Dakota  Department  of 
Agriculture  on  March  29. 1991,  for  the 
use  of  pendimethalin  on  mint  to  control 
kochia  and  redroot  pigweed.  This 
program  has  ended.  (Jim  Tompkins) 

12.  Texas  Department  of  Agriculture 
on  April  10, 1991,  for  the  use  of 
fluvalinate  on  packaged  bees  to  control 
varroa  mites.  This  program  is  expected 
to  last  until  October  1. 1991.  (Libby 
Pemberton) 

13.  United  States  Department  of 
Agriculture  on  April  8, 1991.  for  the  use 
of  zinc  phosphide  on  alfalfa,  barley, 
beans,  potatoes,  sugar  beets,  wheat,  and 
grass  grown  for  seed  to  control  voles. 
This  program  is  expected  to  last  until 
April  7, 1992.  (Libby  Pemberton) 

EPA  has  denied  specific  exemption 
requests  from  the  Michigan  Department 
of  Agriculture  and  the  New  York  State 
Department  of  Environmental 
Conservation  for  the  use  of  cyromazine 
on  onions  to  control  onion  maggots. 
(Susan  Stanton) 

Authority:  7  U.S.C.  136. 
Dated:  July  12, 1991. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  91-18733  Filed  8-6-91;  8:45  am) 

BILUNG  CODE  (SM-SO-f 


[PP  1G3930/T612;  FRL  3931-2] 

Abamectin;  Establishment  of 
Temporary  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  established  a 
temporary  tolerance  for  the  combined 
residues  of  the  pesticide  abamectin  and 
its  delta  8,9-isomer  in  or  on  the  raw 
agricultural  commodity  apples  at  0.035 
part  per  million  (ppm). 

DATES:  This  temporary  tolerance  expires 
June  15, 1992. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  George  LaRocca,  Product  Manager 


(PM)  15.  Registration  Division  (H7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  204. 
CM#2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA.  (703}-557-2400. 
SUPPt^MENTARY  INFORMATION:  Merck 
Sharp  Dohme  Research  Laboratories. 
Division  of  Merck  and  Co.,  Inc.. 
Hillsborough  Rd.,  Three  Bridges,  NJ 
08887,  has  requested  in  pesticide 
petition  (PP)  1G3930,  the  establishment 
of  a  temporary  tolerance  for  the 
combined  residues  of  the  pesticide 
abamectin  and  its  delta  8,9-isomer  in  or 
on  the  raw  agricultural  commodity 
apples  at  0.035  ppm.  This  temporary 
tolerance  will  permit  the  marketing  of 
the  above  raw  agricultural  commodity 
when  treated  in  accordance  with  the 
provisions  of  the  experimental  use 
permit  618-EUP-13.  which  is  being 
issued  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended  (Pub.  L  95-396,  92  Stat.  819; 
7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Merck  and  Co.,  Inc.,  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  June  15. 1992. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of.  and  in  accoi^ance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerance.  This 
tolerance  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 


requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 

Dated:  July  10. 1991. 

Anne  E.  Lindsay, 

Director,  Registration  Division,  Office  of 

Pesticide  Programs. 

(FR  Doc.  91-18278  Filed  8-6-91;  8:45  am) 
MLUNQ  coDC  ssao-ao-r 


[PP  1G2454/T814;  FRL  3933-2] 

Acetochlor,  Renewal  of  Temporary 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  renewed  temporary 
tolerances  for  the  combined  residues  of 
the  herbicide  acetochlor,  and  from  the 
sum  of  its  EMA-(2-ethyl-6-methyl 
aniline)  yielding  metabolites  and  its 
HEMA-[2-(l-hydroxyethyl)-6-methyl 
aniline]  yielding  metabolites  (when 
calculated  as  acetochlor)  in  or  on 
certain  raw  agricultural  conunodities. 
DATES:  These  temporary  tolerances 
expire  May  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT!  By 
mail:  Robert  Taylor,  Product  Manager 
(PM)  25,  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm.  245, 
CM#2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA  (703)-557-1800. 
SUPPI.EMENTARY  INFORMATON:  EPA 
issued  a  notice,  which  was  published  in 
the  Federal  Register  of  April  6. 1983  (48 
FR  15001),  stating  that  temporary 
tolerances  had  been  extended  for  the 
combined  residues  of  the  herbicide 
acetochlor  [N-(ethoxymethyl)-2-methyl- 
6-ethyl-2-chloro-acetanilidel,  and  from 
the  sum  of  its  EMA-(2-ethyi-6-methyl 
aniline)  yielding  metabolites  and  its 
HEMA-(2-(l-hydroxyethyl)-6-methyl 
aniline]  yielding  metabolites  (when 
calculated  as  acetochlor]  in  or  on  the 
raw  agricultural  commodities  field  com. 


grain  at  0.04  part  per  million  (ppm)  and 
field  com,  fodder,  and  forage  at  0.50 
ppm.  These  tolerances  are  being 
renewed  in  response  to  pesticide 
petition  (PP)  1G2454,  submitted  by 
Monsanto  Co.,  700 14th  St.,  NW.,  Suite 
1100,  Washington,  DC  20005. 

The  company  has  requested  a  1-year 
renewal  of  the  temporary  tolerances  to 
permit  the  continued  marketing  of  the 
above  raw  agricultural  commodities 
when  treated  in  accordance  with  the 
provisions  of  the  experimental  use 
permit  524-  EUP-56,  which  is  being 
renewed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  (Pub.  L  95-396, 92  Stat.  819; 
7  U.S.C.  138). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  a  renewal  of  the 
temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  renewed  on  the 
condition  that  the  herbicide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
herbicide  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Monsanto  Co.  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance,  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  May  1. 1993. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  above  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 
Dated:  July  18, 1991. 

Anne  E.  Lindsay, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  91-18279  Filed  8-6-91;  8:45  am) 

BILUNG  CODE  WaO-SO-F 


[PP  ftG3742/T611;  FHL  3931-4] 

Amitraz;  Extension  of  Temporary 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA  has  extended  temporary 
tolerances  for  the  combined  residues  of 
the  insecticide/miticide  amitraz  and  its 
metabolites  in  or  on  certain  raw 
agricultural  commodities. 
DATES:  These  temporary  tolerances 
expire  May  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Dennis  Edwards,  Product  Manager 
(PM)  12,  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  202, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703)-557-2388. 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  which  was  published  in 
the  Federal  Register  of  July  18. 1990  (55 
FR  29263),  announcing  the  establishment 
of  temporary  tolerances  for  the 
combined  residues  of  the  insecticide/ 
miticide  amitraz  N'-(2,4- 
dimethylphenyl)-N-(|(2,4- 
dimethylphenyl)imino]methyl]-N- 
methylmethanimidamide  and  its 
metabohfes  containing  the  2,4- 
dimethylaniline  moiety  (calculated  as 
the  parent  compound)  in  or  on  the  raw 
agricultural  commodities  cottonseed  at 
1.0  part  per  million  (ppm),  in  eggs  and 
the  meat  and  fat  of  poultry,  horses, 
goats,  and  sheep  at  0.01  ppm,  and  in  the 
meat  by-products  of  poultry,  horses, 
goats,  and  sheep  at  0.05  ppm.  These 
tolerances  were  issued  in  response  to 
pesticide  petition  (PP)  903742,  submitted 
by  Nor-Am  Chemical  Co.,  3509 
Silverside  Rd.,  P.O.  Box  7495, 
Wilmington,  DE  19803. 

These  temporary  tolerances  have 
been  extended  to  permit  the  continued 
marketing  of  the  raw  agricultural 


commodities  named  above  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permit  45639-EUP-46. 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  (Pub.  L.  95-396, 
92  StaL  819;  7  U.S.C.  138). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  extension  of 
these  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
extended  on  the  condition  that  the 
pesticide  be  used  in  accordance  with  the 
experimental  use  permit  and  with  the 
following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Nor-Am  Chemical  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  May  30, 1992. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexibUity  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Fedesal  Register  of  May  4. 1981  (46 
FR  24956). 

Authority:  21  U.S.C.  343a(jJ. 


Dated:  July  12,  1991. 

Anne  E.  Lindsay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[ra  Doc.  91-18280  Filed  ft-6-91;  8:45  amj 

BtUJNO  CODE  a5«0-SO-f 


[PP  403156/TB13;  FRL  3931-61 

Monoaremonium;  Extension  of 
Temporary  Tolerances 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  EPA  has  extended  temporary 
tolerances  for  the  combined  residues  of 
the  herbicide  monoammonium  and  its 
metabolite  in  or  on  certain  raw 
agricultural  commodities. 
DATES:  These  temporary  tolerances 
expire  June  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT  By 
mail:  Joanne  Miller,  Product  Manager 
(PM)  23,  Registration  Division  (H7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  237, 
CM#2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA  (703)-557-1830. 

SUPPLEMENTARY  information:  EPA 

issued  a  notice,  which  was  published  in 
the  Federal  Register  of  June  14, 1990  (55 
FR  24152).  announcing  the  establishment 
of  temporary  tolerances  for  the 
combined  residues  of  the  herbicide 
monoammonium  2-amino-4- 
(hydroxymethylphosphinyl)butanoate 
and  its  metabolite  3- 
methylphosphinicopropionic  acid  in  or 
on  the  raw  agricultural  commodities 
citrus,  pome  fhiit,  grapes,  and  stone  fruit 
at  0.05  part  per  million  (ppm).  These 
tolerances  were  issued  in  response  to 
pesticide  petition  (PP)  4G3156,  submitted 
by  Hoechst  Celanese  Corp.,  Route  202- 
206,  P.O.  Box  2500,  Somerville.  NJ  08876- 
1258. 

These  temporary  tolerances  have 
been  extended  to  permit  the  continued 
marketing  of  the  raw  agricultural 
commodities  named  above  when  treatea 
in  accordance  with  the  provisions  of 
experimental  use  permit  8340-EUP-lO, 
which  is  being  extended  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(Pub.  L  95-396,  92  Stat.  819;  7  U.S.C. 
136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  extension  of 
these  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 


temporary  tolerances  have  bt 
extended  on  the  condition  th: 
pesticide  be  used  in  accordar 
experimental  use  permit  and 
following  provisions: 

1.  The  total  amount  of  the  £ 
ingredient  to  be  used  must  nc 
the  quantity  authorized  by  th 
experimental  use  permit. 

2.  Hoechst  Celanese  Corp. 
immediately  notify  the  EPA  c 
findings  from  the  experiment 
have  a  bearing  on  safety.  Th( 
must  also  keep  records  of  pre 
distribution,  and  performano 
request  make  the  records  av£ 
any  authorized  officer  or  emj 
the  EPA  or  the  Food  and  Dru; 
Administration. 

These  tolerances  expire  Jui 
Residues  not  in  excess  of  thii 
remaining  in  or  on  the  raw  a; 
commodities  after-this  expire 
will  not  be  considered  action 
pesticide  is  legally  applied  d\ 
term  of,  and  in  accordance  w 
provisions  of  the  experiment, 
permit  and  temporary  tolerai 
tolerances  may  be  revoked  if 
experimental  use  permit  is  re 
any  experience  with  or  scien 
on  this  pesticide  indicate  tha 
revocation  is  necessary  to  pr 
public  health. 

The  Office  of  Management 
has  exempted  this  notice  froi 
requirements  of  section  3  of  1 
Order  12291. 

Pursuant  to  the  requiremer 
Regulatory  Flexibility  Act  (P 
354,  94  Stat.  1164,  5  U.S.C.  60 
Administrator  has  determine 
regulations  establishing  new 
or  raising  tolerance  levels  or 
establishing  exemptions  fron 
requirements  do  not  have  a  s 
economic  impact  on  a  subste 
number  of  small  entities.  A  c 
statement  to  this  effect  was  | 
the  Federal  Register  of  May  < 
FR  24950). 

Authority:  21  U.S.C.  348a(j). 
Dated:  July  12, 1991. 

Anne  E.  Lindsay, 

Director,  Registration  Division,  ( 
Pesticide  Programs. 

(FR  Doc.  91-18281  Filed  8-6-91;  i 
MLUNQ  CODE  C960-6»-F 


[OPP-60021;  FRL-3938-7] 

Intent  to  Suspend  Certain  F 
Registrations 

agency:  Environmental  Prot 
Agency  (EPA). 
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Dated:  July  12,  199t. 

Anne  E.  Lindsay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

|n^  Doc.  91-18280  Filed  8-6-91:  8:45  am) 

BtLUNQ  CODE  aSflO-SO-F 


tPP  4G3156/TB13;  FRL  3931-6] 

Monoaremonium;  Extension  of 
Temporary  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  extended  temporary 
tolerances  for  the  combined  residues  of 
the  herbicide  monoammonium  and  its 
metabolite  in  or  on  certain  raw 
agricultural  commodities. 
DATES:  These  temporary  tolerances 
expire  June  6, 1992. 

FOR  FURTHER  INFORMATK>N  CONTACT  By 

mail:  Joanne  Miller,  Product  Manager 
(PM)  23.  Registration  Division  {H7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  237, 
CM#2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA.  (703)-557-1830. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  which  was  published  in 
the  Federal  Register  of  June  14, 1990  (55 
FR  24152).  announcing  the  estabhshment 
of  temporary  tolerances  for  the 
combined  residues  of  the  herbicide 
monoammonium  2-amino-4- 
(hydroxymethylphosphinyl)butanoate 
and  its  metabolite  3- 
methylphosphinicopropionic  acid  in  or 
on  the  raw  agricultural  commodities 
citrus,  pome  fruit,  grapes,  and  stone  fruit 
at  0.05  part  per  million  (ppm).  These 
tolerances  were  issued  in  response  to 
pesticide  petition  (PP)  4G3156.  submitted 
by  Hoechst  Celanese  Corp..  Route  202- 
206,  P.O.  Box  2500.  Somerville.  NJ  08876- 
1258. 

These  temporary  tolerances  have 
been  extended  to  permit  the  continued 
marketing  of  the  raw  agricultural 
commodities  named  above  when  treateo 
in  accordance  with  the  provisions  of 
experimental  use  permit  8340-EUP-lO. 
which  is  being  extended  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(Pub.  L  95-396,  92  Stat.  819;  7  U.S.C. 
136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  the  extension  of 
these  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 


temporary  tolerances  have  been 
extended  on  the  condition  that  the 
pesticide  be  used  in  accordance  with  the 
experimental  use  permit  and  with  the 
following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Hoechst  Celanese  Corp.  must 
immediately  notify  the  EPA  of  any 
fmdings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  June  6, 1992. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodities  after-this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354, 94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 
Dated:  )uiy  12. 1991. 

Anne  E.  Lindsay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  91-18281  Filed  8-6-91:  8:45  am) 
BtLUMQ  COOC  CS60-S»^ 


(OPP-60021;  FRL-393S-71 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

SUMMARY:  This  Notice,  pursuant  to 
section  6(f)(2)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA), 
7  U.S.C.  136  et  seq.,  announces  that  EPA 
has  issued  Notices  of  Intent  to  Suspend 
pursuant  to  sections  3(c)(2)(B)  and  4  of 
FIFRA.  The  Notices  were  issued 
following  issuance  of  Section  4 
Reregistration  Requirements  Notices  by 
the  Agency  and  the  failure  of  registrants 
subject  to  the  Section  4  Reregistration 
Requirements  Notices  to  take 
appropriate  steps  to  secure  the  data 
required  to  be  submitted  to  the  Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrant  to  whom 
the  Notices  of  Intent  to  Suspend  were 
issued,  the  date  each  Notice  of  Intent  to 
Suspend  was  issued,  the  active 
ingredient(s)  involved,  and  the  EPA 
registration  numbers  and  names  of  the 
registered  product(s)  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover.  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 
timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2),  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 

FOR  FURTHER  INFORMATION  CONTACT 

Stephen  L.  Brozena,  Office  of 
Compliance  Monitoring  (EN-342), 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington,  DC 
20460.  (703)  308-8267. 

SUPPI^MENTARY  INFORMATION! 

I.  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

United  States  Environmental  Protection 
Agency 

Office  Of  Pesticides  and  Toxic  Sut>ttances 

Washington,  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUB)ECT:  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing 

for  Failure  to  Comply  with 

the  Section  4  Reregistration  Requirements 


Notice  for . 


.Dated 


Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registrations  listed  in 
Attachment  I  will  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registrations  of  your 
products  is  sections  3(c)(2)(B)  and 
4(d)(6)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
Upon  becoming  a  final  and  effective 
order  of  suspension,  any  violation  of  the 
order  will  be  an  unlawful  act  under 
section  12(a)(2)(I)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  Phase  2 
Data  Requirements  for  Reregistration 
Notice  imposed  pursuant  to  Section  4  of 
FIFRA.  Section  4(d)(6)  provides  that  the 
Administrator  "shall  issue  a  Notice  of 
Intent  to  Suspend  the  registration  of  a 
pesticide  in  accordance  with  the 
procedures  prescribed  by  section 
3(c)(2)(B)(iv)  if  the  Administrator 
determines  that  (A)  progress  is 
insufficient  to  ensure  submission  of  the 
data  required  for  such  pesticide  under  a 
commitment  made  under  paragraph 
(3)(B)  within  the  time  period  prescribed 
by  paragraph  (4)(B)  or  (B)  the  registrant 
has  not  submitted  such  data  to  the 
Administrator  within  such  time  period." 

The  specific  basis  for  issuance  of  this 
Notice  is  stated  in  the  Explanatory 
Appendix  (Attachment  III)  to  this 
Notice.  Affected  products  and  the 
requirements  which  you  failed  to  satisfy 
are  listed  and  described  in  the  following 
three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  III  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If  you 
request  a  hearing,  it  will  be  conducted  in 
accordance  with  the  requirements  of 
section  6(d)  of  FIFRA  and  the  Agency's 
procedural  regulations  in  40  CFR  part 
164. 

Section  3(c)(2)(B).  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
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whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the  Agency's 
original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  HFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  not  be  extended 
imless  all  parties  in  the  proceeding 
stipulate  to  such  an  extension.  !f  a 
hearing  is  properly  requested,  the 
Agency  will  issue  a  final  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  products. 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing,  (2)  identify  the  registrations 
for  which  a  hearing  is  requested,  and  [3) 
set  forth  all  necessary  supporting  facts 
pertaining  to  any  of  the  objectiorxs 
which  you  have  identified  in  your 
request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Qerk,  A-110, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  2046a 
and  an  additional  copy  should  be  sent  to 
the  signatory  Usted  below.  The  request 
must  be  received  by  the  Hearing  Clerk 
by  the  30th  day  from  your  receipt  of  this 
Notice  in  order  to  be  legally  effective. 
The  30-day  time  limit  is  established  by 
FIFRA  and  cannot  be  extended  for  any 
reason.  Failure  to  meet  the  30-day  time 
limit  will  result  in  automatic  suspension 
of  your  registration(8)  by  operation  of 
law  and,  under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s)  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 
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The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  jodicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  of^ces  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  ataff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if. 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  section  4  Data  Requirements 
for  Reregistration.  In  order  to  avoid 
suspension  under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
II,  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  n 
and  in  the  Explanatory  Appendix 
(Attachment  lU)  to  the  following  address 
(preferably  by  certified  mail): 
,  Office  of  Compliance  Monitoring  (EN- 
342),  Laboratory  Data  Integrity 
Assurance  Division,  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  2046a 
For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirements  that  are  the 
bases  of  this  Notice  and  so  notify  you  in 
writing.  You  should  submit  the 
necessary  data/information  as  quickly 
as  possible  for  there  to  be  any  chance 
the  Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product(s). 

The  suspension  of  the  registration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 


by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 
After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  listed  in 
Attachment  I,  may  not  legally  distribute, 
sell  use,  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(8} 
Usted  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to 
any  pCTson.  the  product(s)  Hsted  in 
Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registrations  of  your  products 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  4  Data 
Requirements  Notice  or  section 
3(c)(2)(B)  Data  Call-in  Notice,  this 
Notice,  when  it  becomes  a  final  and 
effective  order  of  suspension,  will  be  m 
addition  to  any  existing  suspension,  i.e., 
all  requirements  which  are  the  bases  of 
the  suspension  must  be  satisfied  before 
the  registration  will  be  reinstated. 
You  are  reminded  that  it  is  your 
responsibihty  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  you  may  be 
held  liable  for  violations  committed  by 
your  distributors.  If  you  have  any 
questions  about  the  requirements  and 
procedures  set  forth  in  this  suspension 
notice  or  in  the  subject  section  4  Data 
Requirements  Notice,  please  contact 
Stephen  L  Brozena  at  (703)  308-8257. 
Sincerely  yours. 

Director,  Office  of  Compliance 

Monitoring 

Attachments: 

Attachment  I  -  Product  List 

Attachment  II  -  Requirement  List 

Attachment  UI  -  Explanatory  Appendix 


IL  Registrant  Receixing  and 
Notices  of  Intent  to  Suspend 
Issuance;  Active  Ingredient  i 
Products  Affected 

The  following  is  a  list  of  p 
which  a  letter  of  notificatioc 
sent: 


Ragislrant  Affected 


McLaughlin  Qormiey  King  Company 


III.  Basis  for  Issuance  of  No 
Intent;  Requirement  list 

The  following  company  ft 
submit  the  follo%ving  reqoin 
information: 


Active  lngra(fient 


Metfryl  Nonyf  Katon* 


IV.  Attachment  UI  Suspens 
Explanatory  Appendix 

A  discussion  of  the  basis 
Notice  of  Intent  to  Suspend 

Methyl  Nonyl  Ketone 

On  July  24, 1989,  EPA  issi 
2  Data  Requirements  for  Re 
Notice  imposed  pursuant  tc 
FIFRA  which  required  regis 
products  containing  methyl 
to  develop  and  submit  certi 
These  data  were  determine 
necessary  to  satisfy  reregis 
requirements  of  section  4(d 
comply  with  the  requireme: 
2  Data  Requirements  Notic 
for  suspension  under  sectic 
and  4(d)(6)  of  FIFRA. 

The  Methyl  Nonyl  Keton 
Reregistration  Data  Requir 
Notice  dated  July  24, 1989  i 
affected  registrant  to  subm 
relating  to  the  election  of  tl 
address  each  of  the  data  re 
That  submission  was  requi 
received  by  the  Agency  wi 
of  the  registrant's  receipt  o 
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by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 
After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  listed  in 
Attachment  I,  may  not  legally  distribute, 
sell,  use,  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  productfs) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
prodnct(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to 
any  person,  the  product(8)  listed  in 
Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registrations  of  your  products 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  4  Data 
Requirements  Notice  or  section 
3(c)(2)(B)  Data  Call-in  Notice,  this 
Notice,  when  it  becomes  a  final  and 
effective  order  of  suspension,  will  be  In 
addition  to  any  existing  suspension,  i.e., 
all  requirements  which  are  the  bases  of 
the  suspension  must  be  satisfied  before 
the  registration  will  be  reinstated. 
You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  you  may  be 
held  liable  for  violations  committed  by 
your  distributors.  If  you  have  any 
questions  about  the  requirements  and 
procedures  set  forth  in  this  suspension 
notice  or  in  the  subject  section  4  Data 
Requirements  Notice,  please  contact 
Stephen  L.  Brozena  at  (703)  30ft-8267. 
Sincerely  yours. 

Director,  Office  of  Compliance 

Monitoring 

Attachments: 

Attachment  I  -  Product  List 

Attachment  II  -  Requirement  List 

Attachment  III  -  Explanatory  Appendix 


IL  Registrant  Receiving  and  Affected  by 
Notices  of  Intent  to  Suspend;  Date  of 
Issuance;  Active  Ingredient  and 
Products  Affected 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


■ 

Taw  f  a— List  of  Products 

-    ' 

Registrant  Affected 

EPA 

Registration 

tjumoer 

Active  IngredienI 

OMslHMd 

1021-872 

1021-873 
1021-874 

Melhyt  Nonyf  KMona 

MGK  Dng  w«l  Cat  Repeltent.  EmuMabte. 

1770 
MGK  Dog  and  Cat  Repellent 

7/15/91 

7/15/91 
7/15/91 

F-1769 

III.  Basis  for  Issuance  of  Notice  of 
Intent;  Requirement  list 

The  following  company  failed  to 
submit  the  following  required  data  or 

information: 


Table  B— List  of  Requirements 


Active  Ingredwnt 


Metfiyt  Nonyl  Ketone 


Registrant  Affected 


McLaughkn  Gormley  King  Company 


Requirament  Name 


Product  chenisiry 
/kcute  avian  oral  quail/duck 
Acute  avian  dietary  qual 
Acute  avwn  d«tary  duck 
Chemical  identity 
Ct>emcai  ()entAy 
Directiona  for  UM 


Guidelne  Ratarance 
Number 


61-1  thraugt<  63-13 

7l-i(a) 

7i-2(aj 

71 -2(b) 

160-6 

171-2 

171-3 


Ortginri 
Oue-Oala 


10/24/90 
10/24/90 
10/24/90 
10/24/90 
10/24/90 
10/24/90 
10/24/90 


rV.  Attadunent  HI  Suspension  Report — 
Explanatory  Appendix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 

Methyl  Nonyl  Ketone 

On  July  24, 1989,  EPA  issued  the  Phase 
2  Data  Requirements  for  Reregistration 
Notice  imposed  pursuant  to  section  4  of 
FIFRA  which  required  registrants  of 
products  containing  methyl  nonyl  ketone 
to  develop  and  submit  certain  data. 
These  data  were  determined  to  be 
necessary  to  satisfy  reregistration  data 
requirements  of  section  4(d).  Failure  to 
comply  with  the  requirements  of  a  Phase 
2  Data  Requirements  Notice  is  a  basis 
for  suspension  under  sections  3(cK2)(B) 
and  4(d)(6)  of  FIFRA. 

The  Methyl  Nonyl  Ketone 
Reregistration  Data  Requirements 
Notice  dated  July  24. 1989  required  each 
affected  registrant  to  submit  materials 
relating  to  the  election  of  the  options  to 
address  each  of  the  data  requirements. 
That  submission  was  required  to  be 
received  by  the  Agency  within  90  days 
of  the  registrant's  receipt  of  the  Notice. 


The  Agency  received  a  response  from 
you  dated  October  20, 1989  in  which  you 
as  a  methyl  nonyl  ketone  registrant 
committed  to  undertake  the  required 
testing  to  meet  the  data  requirements 
listed  in  Attachment  11.  The  Notice 
further  required  that  these  data  be 
submitted  by  deadlines  noted  for  the 
subject  data  requirements  on 
Attachment  II.  These  deadlines  have 
passed  and  to  date  the  Agency  has  not 
received  data  to  satisfy  these  data 
requirements.  Because  you  have  failed 
to  provide  appropriate  or  adequate  data 
submissions  within  the  time  provided 
for  the  data  requirements  listed  on 
Attachment  II,  the  Agency  is  initiating 
through  this  Notice  of  Intent  to  Suspend 
the  actions  which  FIFRA  requires  it  to 
take  under  these  circumstances. 

V.  Conclusions 

EPA  has  issued  Notices  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  these 
Notices  may  be  obtained  from  the 
contact  person  noted  above. 


Dated:  August  1. 1981. 
Michad  M.  StahL 

Director,  Office  ofCompUance  Monitoring. 
[PR  Doc  91-18732  Filed  S-fr-BL  8:45  am] 
wjuwQ  cooE  >!iao  a»  r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnation  CoUection 
Requirement  SutMnttted  to  Office  of 
Management  and  Budget  for  Review 

|uly  26, 1991. 

The  Federal  Communications 
Commission  has  submitted  the  follotviog 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  2l8t  Street.  NW..  Washington,  DC 
20036.  (202)  452-1422.  For  further 
information  on  this  submission  contect 
Judy  Boley.  Federal  Communications 
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Commission.  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt,  Office  of  Management  and 
Budget,  room  3235  NEOB.  Washington. 
DC  20503,  (202)  395-4814. 

OMB  Number:  3060-0416. 

Title:  Section  76.33.  Standards  for  rate 
regulation. 

Action:  Revision. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  32,100 
responses;  18.05  hours  average  burden 
per  response;  579,500  hours  total  annual 
burden. 

Needs  and  Uses:  Section  76.33(a) 
requires  certain  documentation  to  be 
filed  with  the  Commission  by  cable 
operators  and  franchisors  in  order  for 
the  Commission  to  resolve  disputes 
concerning  the  applicability  of  the  signal 
availability  standard.  Section  76.33(b) 
requires  the  franchise  authority  to  give 
formal  notice  to  the  public  when 
establishing  any  rate  for  the  provision  of 
basic  cable  service  by  cable  systems. 
The  data  collected  by  S  76.33(a)  is  used 
by  FCC  staff  to  resolve  disputes 
concerning  the  applicability  of  the  signal 
availability  standard.  The  formal  notice 
required  by  §  76.33(b)  is  used  by  the 
public  so  that  they  may  be  provided  an 
opportunity  to  make  their  views  known 
at  the  local  level  on  any  rate  provisions 
concerning  cable  service.  The 
requirement  for  a  written  decision  will 
ensure  that  local  authorities  are 
cognizant  of  and  apply  the  standards  for 
rate  regulation  required  by  the 
Commission. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  91-18634  Filed  8-6-91;  8:45  am] 

nUJNQ  COOC  6712-01-11 


Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

luly  30. 1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center. 
1114  21st  Street.  NW..  Washington.  DC 
20036.  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission.  (202)  632-7513.  Persons 


wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt.  Office  of  Management  and 
Budget,  room  3235  NEOB.  Washington, 
DC  20503.  (202)  395-4814. 

OMB  Number.  3060-0068. 

Title:  Application  for  Consent  to 
Assignment  of  Radio  Station 
Construction  Authorization  or  License — 
For  stations  in  services  other  than 
Broadcast. 

Form  Number.  FCC  Form  702. 

Action:  Revision. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  1,000 
responses;  5  hours^  average  burden  per 
response;  5.000  hours  total  annual 
burden. 

Needs  and  Uses:  FCC  Form  702  is 
used  by  radio  station  permittees, 
conditional  licensees  or  licensees  to 
request  authority  to  assign  ownership  of 
station  assets.  The  affected  public  are 
individuals,  partnerships  or  companies 
that  are  permittees,  conditional 
licensees,  and/or  Hcensees  of  radio 
stations  providing  telecommunications. 
The  data  is  used  by  the  Commission  to 
determine  the  qualifications  of  the 
applicant.  This  information  collection 
has  been  revised  to  correct  minor  errors 
and  several  data  elements  were  added 
to  facihtate  application  processing. 
MMDS  applicants  must  novv  respond  to 
two  new  data  elements  pursuant  to 
General  Docket  Nos.  90-54  and  80-113. 
Federal  Communications  Commission. 
Donoa  R.  Searcy. 
Secretary. 
[FR  Doc.  91-18635  Filed  8-6-91:  8:45  am] 

BtLUNO  CODE  S712-01-M 


Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

July  30. 1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center. 
1114  2l8t  Street.  NW.,  Washington,  DC 
20036.  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission.  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt.  Office  of  Management  and 


Budget,  room  3235  NEOB,  Washington. 
DC  20503.  (202)  395-4814. 

OMB  Number  3060-0347. 

Title:  Section  97.311.  SS  emission 
types. 

Action:  Extension. 

Respondents:  Individuals  nr 
households. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  25 
recordkeepers;  1  hour  average  burden 
per  recordkeepen  25  hours  total  annual 
burden. 

Needs  and  Uses:  The  recordkeeping 
requirement  in  S  97.311  is  necessary  to 
document  all  spread  spectrum 
transmissions  by  amateur  radio 
operators.  It  consists  of  a  technical 
description  of  the  transmission  signal, 
pertinent  parameters  describing  the 
transmitted  signal,  general  description 
of  information,  method  and  frequencies 
used  for  station  identification  and  date 
of  beginning  and  date  of  ending  use  of 
each  type  of  transmitted  signal.  This 
requirement  is  necessary  so  that  quick 
resolution  of  any  harmful  interference' 
problems  can  be  achieved  and  to  ensure 
that  the  station  is  operating  in 
accordance  with  the  Communications 
Act  of  1934,  as  amended.  The 
information  is  used  by  FCC  staff  during 
inspection  and  investigations  to  ensure 
compliance  with  applicable  rules, 
statutes  and  treaties.  In  the  absence  of 
this  recordkeeping  requirement,  field 
inspections  and  investigations  related  to 
the  solution  of  cases  of  harmful 
interference  would  be  severely 
hampered  and  needlessly  prolonged  due 
to  the  inability  to  quickly  obtain  vital 
information  used  to  demodulate  spread 
spectrum  transmissions. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

[FR  Doc.  91-18636  Filed  8-6-91;  8:45  am) 

BttXINQ  COM  S712-01-M 

Comments  Invited  on  Illinois  Regional 
Public  Safety  Plan 

July  31. 1991. 

The  Commission  has  received  the 
public  safety  radio  communications  plan 
for  Illinois  (Region  13). 

In  accordance  with  the  Commission's 
Report  and  Order  in  General  Docket  No 
87-112  implementing  the  Public  Safety 
National  Plan,  parties  may  file 
comments  on  or  before  September  6. 
1991.  and  reply  comments  on  or  before 
September  23, 1991.  (See  Report  and 
Order,  General  Docket  No.  87-112,  3 
FCC  Red  905  (1987),  at  paragraph  54.) 


In  accordance  with  the  Con 
Memorandtun  Opinion  and  O 
General  Docket  No.  87-112,  R 
consists  of  the  State  of  Illinoi! 
for  the  following  counties:  Wi 
McHenry,  Cook,  Kane,  Kenda 
Boone,  Lake,  DuPage,  DeKalb 
Kankakee  Counties.  (See  Mer 
Opinion  and  Order,  General  I 
87-112,  3  FCC  Red  2113  (1988] 

Comments  should  be  clearl 
as  submissions  to  PR  Docket 
Illinois — Region  13,  and  comr 
should  send  an  original  and  f 
to  the  Secretary,  Federal 
Communications  Commissior 
Washington,  DC  20554. 

Questions  regarding  this  pi 
may  be  directed  to  Betty  Wo( 
Private  Radio  Bureau,  (202)  6; 
Ray  LaForge,  Office  of  Engin< 
Technology.  (202)  653-8112. 

Federal  Communications  Commi 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  91-18637  Filed  8-6-91;  8 

BILUNQ  CODE  •712-01-«l 

FEDERAL  MARITIME  COMM 

Spain-ttaly/Puerto  Rico  Isiai 
Agreement(s)  Filed 

The  federal  Maritime  Conn 
hereby  gives  notice  of  the  fili 
following  agreement(s)  pursu 
section  5  of  the  Shipping  Act 

Interested  parties  may  insf 
obtain  a  copy  of  each  agreen 
Washington,  DC  Office  of  th< 
Maritime  Commission,  1100  I 
NW..  room  10325.  Interested 
submit  comments  on  each  ag 
the  Secretary,  Federal  Mariti 
Commission,  Washington,  D( 
within  10  days  after  the  date 
Federal  Register  in  which  thi 
appears.  The  requirements  fc 
comments  are  found  in  §  572 
46  of  the  Code  of  Federal  Rej 
Interested  persons  should  co 
section  before  communicatin 
Commission  regarding  a  pen^ 
agreement. 

Agreement  No.:  212-01121; 

Title:  Spain-Italy/Puerto  R 
Pool  Agreement. 

Parties: 
Compania  Trasatlantica  Esp 
d'Amico  Societa  de  Navigazi 
Nordana  Line  A/S, . 
Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  ar 
would  add  new  provisions  tc 
Agreement  setting  forth  the  i 
disbursing  excess  funds  rem; 
Pool  Common  Fund  in  the  Sf 
Range  of  the  Pool  after  the  p 
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Budget,  room  3235  NEOB,  Washington. 
DC  20503,  (202)  395-4814. 

OMB  Number.  3060-0347. 

Title:  Section  97.311,  SS  emission 
types. 

Action:  Extension. 

Respondents:  Individuals  nr 
households. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  25 
recordkeepers;  1  hour  average  burden 
per  recordkeepen  25  hours  total  annual 
burden. 

Needs  and  Uses:  The  recordkeeping 
requirement  in  S  97.311  is  necessary  to 
document  all  spread  spectrum 
transmissions  by  amateur  radio 
operators.  It  consists  of  a  technical 
description  of  the  transmission  signal, 
pertinent  parameters  describing  the 
transmitted  signal,  general  description 
of  information,  method  and  frequencies 
used  for  station  identification  and  date 
of  beginning  and  date  of  ending  use  of 
each  type  of  transmitted  signal.  This 
requirement  is  necessary  so  that  quick 
resolution  of  any  harmful  interference' 
problems  can  be  achieved  and  to  ensure 
that  the  station  is  operating  in 
accordance  with  the  Communications 
Act  of  1934,  as  amended.  The 
information  is  used  by  FCC  staff  during 
inspection  and  investigations  to  ensure 
compliance  with  applicable  rules, 
statutes  and  treaties.  In  the  absence  of 
this  recordkeeping  requirement,  field 
inspections  and  investigations  related  to 
the  solution  of  cases  of  harmful 
interference  would  be  severely 
hampered  and  needlessly  prolonged  due 
to  the  inability  to  quickly  obtain  vital 
information  used  to  demodulate  spread 
spectrum  transmissions. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[PR  Doc  91-18636  Filed  8-6-91;  8:45  am] 

BtlXINQ  COOC  S712-01-« 


Comments  Invited  on  Illinois  Regional 
Public  Safety  Plan 

July  31. 1991. 

The  Commission  has  received  the 
public  safety  radio  communications  plan 
for  Illinois  (Region  13). 

In  accordance  with  the  Commission's 
Report  and  Order  in  General  Docket  No 
87-112  implementing  the  Public  Safety 
National  Plan,  parties  may  file 
comments  on  or  before  September  6, 
1991,  and  reply  comments  on  or  before 
September  23, 1991.  (See  Report  and 
Order,  General  Docket  No.  87-112,  3 
FCC  Red  905  (1987),  at  paragraph  54.) 


In  accordance  with  the  Commission's 
Memorandtmi  Opinion  and  Order  in 
General  Docket  No.  87-112,  Region  13 
consists  of  the  State  of  Illinois,  except 
for  the  following  counties:  Winnebago, 
McHenry,  Cook,  Kane,  Kendall,  Gnmdy, 
Boone,  Lake,  DuPage.  DeKalb,  Will  and 
Kankakee  Counties.  (See  Memorandum 
Opinion  and  Order,  General  Docket  No. 
87-112.  3  FCC  Red  2113  (1988).) 

Comments  should  be  clearly  identified 
as  submissions  to  PR  Docket  91-228 
Illinois — Region  13,  and  commenters 
should  send  an  original  and  five  copies 
to  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology.  (202)  653-8112. 

Federal  Communications  Commission. 

Donna  R.  Saarcy, 

Secretary. 

(FR  Doc.  91-18637  Filed  8-6-91;  8:45  am) 

BILUNO  COOe  •712-01-4I 

FEDERAL  MARITIME  COMMISSION 

Spain-ttaly/Puerto  Rico  Island  Pool; 
Agreement(s)  Filed 

The  federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  212-011213-022. 

Title:  Spain-Italy/Puerto  Rico  Island 
Pool  Agreement. 

Parties: 
Compania  Trasatlantica  Espanola,  S.A 
d'Amico  Societa  de  Navigazione,  S.p.A., 
Nordana  Line  A/S, . 
Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
would  add  new  provisions  to  the 
Agreement  setting  forth  the  method  of 
disbursing  excess  funds  remaining  in  the 
Pool  Common  Fund  in  the  Spanish 
Range  of  the  Pool  after  the  payment  of 


undercarrier  compensation  for  the  Pool 
period  ending  December  31, 1990.  It 
would  also  set  forth  limits  on  liability 
for  overcarriage  payments  by  members 
in  the  Italian  Range. 

Dated:  August  1. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking. 
Secretary. 
(FR  Doc.  91-18676  Filed  8-8-Bl;  8:45  am] 

MLUNQ  CODE  •raO.OI-H 


FEDERAL  RESERVE  SYSTEM 

Advance  Bancorp,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  {  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 


offices  of  the  Board  of  Governors  not 
later  than  August  26. 1991. 
A.  Federal  Reserve  Bank  of  Cbkago 

(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Advance  Bancorp.  Inc.,  Chicago. 
Illinois;  to  acquire  Homewood  Federal 
Savings  and  Loan  Association, 
Homewood,  Illinois,  and  thereby 
indirectly  acquire  South  Chicago  Interim 
Bank.  f.s.b..  Chicago.  Illinois,  pursuant  to 
S  225.25(b)(g)  of  the  Board's  Regulation 
Y.  Interim  Bank  will  acquire  certain 
assets  and  assume  certain  habilities  of 
Homewood  and  will  be  merged  with 
South  Chicago  Bank,  Chicago,  Illinois,  in 
an  Oakar  transaction.  Homewood's 
remaining  assets  and  liabihties  will  be 
acquired  by  Advance's  existing  thrift 
subsidiary.  Advance  Bank,  F5.B.. 
Lansing.  Illinois. 

2.  NBD  Bancorp,  Inc.,  Detroit. 
Michigan;  to  acquire  First  Fidelity  Trust. 
N.A.,  Boca  Raton,  Florida,  and  thereby 
engage  in  performing  functions  or 
activities  diat  may  be  performed  by  a 
trust  company  (including  activities  of  a 
fiduciary,  agency,  or  custodial  nature), 
pursuant  to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y.  Comments  on  this 
application  must  be  received  by  August 
21, 1991. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  1, 1991. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-18701  Filed  8-6-91;  8:45  am] 
BtLUNG  COOC  t210-01-F 

Banc  One  Corporation;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  5  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under  S 
225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted. 
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these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  29. 
1991. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 

1.  Banc  One  Corporation,  Columbus, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Premier  Bancorp.  Inc., 
Baton  Rouge,  Louisiana,  and  thereby 
indirectly  acquire  Premier  Bank.  N.A.. 
Baton  Rouge,  Louisiana. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Premier  Securities  Corporation,  Baton 
Rouge,  Louisiana,  and  thereby  indirectly 
acquire  Premier  Investment  Advisors, 
Inc..  Baton  Rouge,  Louisiana,  and 
thereby  engage  in  offering  discount 
securities  brokerage  service  activities, 
pursuant  to  §  225.25(b){15)  of  the  Board's 
Regulation  Y;  and  providing  investment 
advisory  service  activities  to  the  trust 
department  of  Premier  Bank,  to  certain 
nonaffiliated  pension  funds,  and  to  a 
nonaffiliated  mutual  fund,  pursuant  to  § 
225.25(b)(4)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  1, 1991. 

Jennifer  ).  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-18702  Filed  8-6-91;  8:45  am] 

nujNG  COOC  e210-01-F 


J.  B.  Morgan  Bancshares,  Inc^  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
26. 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  J.  B.  Morgan  Bancshares,  Inc., 
Morgantown.  Indiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank.  Morgantown.  Indiana. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  GB  Financial  Services,  Inc., 
Greenbush.  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  an 
additional  32.56  percent  (totalling  52.55 
percent)  of  the  voting  shares  of 
Greenbush  Bancshares.  Inc.,  Greenbush. 
Minnesota,  and  thereby  indirectly 
acquire  Greenbush  State  Bank, 
Greenbush,  Minnesota. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  Big  Bend  Bancshares  Corp., 
Presidio,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Rio 
Bancshares  Corporation.  Wilmington, 
Delaware,  and  thereby  indirectly 
acquire  First  Presidid  Bank,  Presidio. 
Texas. 


2.  Rio  Bancshares  Corporation, 
Wilmington.  Delaware;  to  become  a 
bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  First 
Presidio  Bank.  Presidio,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  1, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-18703  Filed  8-6-91;  8:45  am] 

MLUNO  COOC  S21(M>1-r 


Liberty  National  Bancorp,  Inc^  Notice 
of  Application  to  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  91- 
15411)  published  at  page  29.655  of  the 
issue  for  Friday,  June  28, 1991. 

Under  the  Federal  Reserve  Bank  of  St. 
Louis,  the  entry  for  Liberty  National 
Bancorp,  Inc.  is  amended  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Liberty  National  Bancorp,  Inc., 
Louisville,  Kentucky;  to  engage  de  novo 
through  its  subsidiary.  Liberty 
Investment  Services.  Inc.,  Louisville. 
Kentucky,  in  providing  investment 
advisory  services  to  both  institutional . 
and  retail  customers  pursuant  to  S  . 
225.25(b)(4)(i)-(v)  of  the  Board's 
Regulation  Y  separately  and  in 
combination  with  brokerage  services  for 
which  it  has  previously  received 
approval  pursuant  to  S  225.25(b)(15)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  Kentucky 
and  Indiana. 

Comments  on  this  application  must  be 
received  by  August  26, 1991. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  1, 1991. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-18704  Filed  8-6-91;  8:45  am] 

SriXINO  CODE  621(K01-F 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

AQENCY:  General  Accounting  Office. 
action:  Notice. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  No.  92-463),  as  amended,  notice 
is  hereby  given  that  a  meeting  of  the 
Federal  Accounting  Standards  Advisory 


Board  will  be  held  on  Thursd 
22, 1991,  from  9  a.m.  until  4  p 
7313  of  the  General  Accounti 
441  G  SL  NW..  Washington,  1 

The  agenda  for  the  meeting 
consist  of  a  review  of  the  mil 
July  18  meeting,  the  continua 
discussion  on  Accounting  SU 
Exposure  Draft,  a  discussion 
subsidy  accounting,  and  a  di 
the  distinction  between  conn 
governmental  type  accountii 
advise  that  other  items  may 
the  agenda;  interested  partie 
contact  the  Staff  Director  for 
specific  information. 

Any  interested  person  ma; 
meeting  as  an  observer.  Boai 
discussions  and  reviews  are 
public. 

FOR  FURTHER  INFORMATION  ( 
Ronald  S.  Young,  Staff  Direc 
NW.,  room  302.  Washington, 
or  call  (202)  504-3336. 
dates:  August  22, 1991. 
ADDRESSES:  441  G  St..  NW., 
Washington.  DC  20548. 

Authority:  Federal  Advisory  ( 
Act.  Pub.  L  No.  92-463.  section 
Stat.  770.  774  (1972)  (current  ver 
U.S.C.  app.  section  10(a)(2)  (198i 
101-6.1015  (1990). 

Dated:  July  31, 1991. 
Ronald  S.  Young. 
StaffDirector 

[FR  Doc.  91-18831  Filed  8-6-OT; 
BILUNO  COOE  1<10-01-« 


DEPARTMENT  OF  HEALTH 
HUMAN  SERVICES 

Centers  for  Disease  Contn 
[Program  Announcement  146] 

National  Institute  for  Occu| 
Safety  and  Keaittt;  Develop 
Model  Disease  and  Injury  P 
and  Healtti  Promotion  Pro{ 
Workers  In  the  Constructic 
Notice  of  Availability  of  Fui 
Fiscal  Year  1991 

Introdtscdon 

The  Centers  for  Disease  C 
(CDC),  National  Institute  foi 
Occupational  Safety  and  He 
(NIOSH),  announces  the  avi 
Fiscal  Year  1991  funds  for  a 
agreement  to  develop  a  moc 
and  injury  prevention  and  h 
promotion  program  for  the  c 
industry  in  the  United  State 
cooperative  agreement  will 
strengthen  the  occupational 
health  infrastructure  by  int€ 
resources  for  occupational  ( 
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2.  Rio  Bancshares  Corporation, 
Wilmington.  Delaware;  to  become  a 
bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  First 
Presidio  Bank.  Presidio,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  1, 1991. 
Jennifer  |.  )ohnaon. 
Associate  Secretary  of  the  Board. 
(PR  Doc.  91-18703  Filed  8-6-91;  8:45  am] 

MLUNO  CODE  S21»«1-F 


Liberty  National  Bancorp,  Inc^  Notice 
of  Application  to  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  91- 
15411)  published  at  page  29,655  of  the 
issue  for  Friday,  June  28. 1991. 

Under  the  Federal  Reserve  Bank  of  St. 
Louis,  the  entry  for  Liberty  National 
Bancorp,  Inc.  is  amended  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Liberty  National  Bancorp,  Inc., 
Louisville,  Kentucky;  to  engage  de  novo 
through  its  subsidiary.  Liberty 
Investment  Services,  Inc.,  Louisville. 
Kentucky,  in  providing  investment 
advisory  services  to  both  institutional . 
and  retail  customers  pursuant  to  § 
225.25(b)(4)(i)-(v)  of  the  Board's 
Regulation  Y  separately  and  in 
combination  with  brokerage  services  for 
which  it  has  previously  received 
approval  pursuant  to  %  225.25(b)(15)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  Kentucky 
and  Indiana. 

Comments  on  this  application  must  be 
received  by  August  26, 1991. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  1, 1991. 

Jennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-18704  Filed  8-6-91;  8:45  am] 

BILLING  CODE  621(K01-F 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

AQEncy:  General  Accounting  Office. 
action:  Notice. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended,  notice 
is  hereby  given  that  a  meeting  of  the 
Federal  Accounting  Standards  Advisory 


Board  will  be  held  on  Thursday,  August 
22, 1991.  from  9  ajn.  until  4  pan.  in  room 
7313  of  the  General  Accounting  Office, 
441  G  SL  NW..  Washington,  DC. 

The  agenda  for  the  meeting  will 
consist  of  a  review  of  the  minutes  of  the 
July  18  meeting,  the  continuation  of 
discussion  on  Accounting  Standards 
Exposure  Draft,  a  discussion  of  credit 
subsidy  accounting,  and  a  discussion  of 
the  distinction  between  commercial  and 
governmental  type  accounting.  We 
advise  that  other  items  may  be  added  to 
the  agenda;  interested  parties  should 
contact  the  Staff  Director  for  more 
specific  information. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Young,  Staff  Director.  401  F  St. 
NW.,  room  302,  Washington.  DC  20001. 
or  call  (202)  504-3336, 
DATES:  August  22, 1991. 
ADDRESSES:  441  G  St..  NW.,  room  7313. 
Washington,  DC  20548. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L  No.  82-463,  section  10(a)(2).  86 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  July  31, 1991. 
Ronald  S.  Young. 
Staff  Director 

[FR  Doc  91-18831  Piled  8-6-91;  ft45  am] 
BILUNO  COOE  1«10-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 
(Program  Anncuncemtnt  146] 

National  Institute  for  Occupational 
Safety  and  Kealttt;  Development  of  a 
Model  Disease  and  Injury  Prevention 
and  Heattti  Promotion  Program  for 
Workers  In  the  Construction  Industry; 
Notice  of  Availability  of  Funds  for 
Fiscal  Year  1991 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  announces  the  availability  of 
Fiscal  Year  1991  funds  for  a  cooperative 
agreement  to  develop  a  model  disease 
and  injury  prevention  and  health 
promotion  program  for  the  construction 
industry  in  the  United  States.  The 
cooperative  agreement  will  significantly 
strengthen  the  occupational  public 
health  infrastructure  by  integrating 
resources  for  occupational  safety  and 


health  research  and  public  health 
prevention  programs  at  the  state  and 
local  levels. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objective  of  Healthy  People  2000.  a  PHS- 
lead  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000. 
see  the  section  where  to  obtain 
additional  information.) 

Authority 

This  program  is  authorized  under 
section  21(8)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C. 
670(3]).  Program  regulations  applicable 
to  the  cooperative  agreement  are  set 
forth  in  title  42.  part  87,  of  the  U.S.  Code 
of  Federal  Regulations  entitled  "NIOSH, 
Research  and  Demonstration  Grants." 

Eligible  Applicants 

Eligible  applicants  include  nonprofit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  groups  representing 
construction  workers,  hospitals,  and 
other  public  and  private  organizations, 
state  and  local  health  and  labor 
departments,  and  small,  minority,  and/ 
or  women-owned  businesses  are  eligible 
for  this  cooperative  agreement. 

AppUcants  must  be  able  to 
demonstrate  their  ability  to  interact 
directly  and  provide  leadership  to  a 
large,  representative  group  of  the 
nationwide  construction  workers. 
Additionally,  the  applicant  must  be  able 
to  demonstrate  access  to  construction 
workers'  medical  histories,  work 
histories,  and  medical  and  disability 
claims  records.  Finally,  applicants  must 
be  able  to  demonstrate  their  position  as 
leaders  in  the  construction  industry 
through  recognition  by  federal,  state, 
labor,  and  business  groups. 

Availability  of  Funds 

Approximately  $102,000  is  available  in 
Fiscal  Year  1991  to  fund  this  cooperative 
agreement.  The  award  is  expected  to 
begin  on  or  about  September  30. 1991, 
for  a  12-month  budget  period  in  a  3-year 
project  period. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  for  NIOSH  to  assist  in  the 
development  and  evaluation  of  a 
disease  and  injury  prevention  and 
health  promotion  program  for  workers  in 
the  construction  industry  so  that  by  the 
Year  2000  differences  in  mortality  rates 


between  construction  workers  and  the 
general  population  will  be  eradicated. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  below,  the  CDC/ 
NIOSH  will  be  responsible  for 
conducting  activities  under  B.  below: 

A.  Recipient  Activities 

1.  Using  employees'  health  and 
personnel  records,  the  applicant  will 
develop  protocols  and  conduct  research 
to  evaluate  morbidity  and  mortality 
risks  to  construction  workers.  Diseases 
and  injuries  to  be  considered  will 
include,  but  are  not  limited  to.  certain 
respiratory  diseases,  skin  diseases. 
traumatic  injuries,  musculoskeletal 
conditions,  noise-induced  hearing  loss, 
and  lead  toxicity. 

2.  Develop  a  protocol  to  assess  the 
risks  associated  with  occupational  and 
lifestyle  behaviors  of  construction 
workers  and  involved  family  members. 

3.  Develop  a  preventive  health 
program  to  include  a  periodic  health 
assessment. 

4.  Develop  a  plan  for  the  ongoing 
health  education  for  construction 
workers  and  their  families;  that 
education  campaign  vnQ  include  the 
appropriate  health  promotion  and  risk 
reduction  techniques. 

5.  Dewlop  a  methodology  for  the 
periodic  evaluation  of  the  effectiveness 
and  efficiency  of  the  program. 

B.  CDC/NIOSH  Activities 

1.  Provide  the  apjplicant  with  the  most 
current  scientific  and  epidemiologic 
information  relative  to  risk  identification 
and  health  promotion. 

2.  Provide  scientific  information  and 
consultation  related  to  study  design. 

3.  Provide  scientific  information  and 
consultation  related  to  data  analysis. 

4.  Assist  in  the  development  of 
intervention  and  health  promotion 
strategies. 

5.  Assist  in  the  development  and 
implementation  of  an  evaluation 
protocol  for  the  program. 

6.  Review  and  participate  in  all 
publications  resultant  from  this  program. 

Evaluation  Criteria 

The  application  will  be  reviewed 
based  on  the  evidence  submitted  which 
specifically  describes  the  applicant's 
ability  to  meet  the  following  criteria: 

1.  Responsiveness  to  the  objectives  of 
the  cooperative  agreement  including:  (a) 
The  apphcant's  understanding  of  the 
objectives  of  the  proposed  cooperative 
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agreement,  and  (b)  the  relevance  of  the 
proposal  to  the  objectives.  (25%) 

2.  Feasibility  of  meeting  the  proposed 
goals  of  the  cooperative  agreement 
including:  (a)  The  proposed  schedule  for 
initiating  and  accomplishing  each  of  the 
activities  of  the  cooperative  agreement, 
and  (b)  the  proposed  method  for 
evaluating  the  accomplishment.  (20%) 

3.  Strength  of  the  program  design 
which  addresses  the  distinct 
characteristics  and  needs  in  the 
development  of  a  disease  prevention 
program  for  construction  laborers.  (25%) 

4.  Strength  of  the  proposed  program 
for  health  and  safety  research  in  the 
areas  of  health  promotion  and 
prevention  research.  (15%) 

5.  Training  and  experience  of  the 
proposed  Program  Director  and  staff 
including:  (a)  A  Program  Director  who  is 
a  recognized  scientist  and  technical 
expert,  and  (b)  staff  with  training  or 
experience  sufficient  to  accomplish  the 
proposed  program.  (15%) 

6.  The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds.  (Not  Scored) 

Paperwork  Reduction  Act 

The  projects  that  will  be  funded 
through  the  cooperative  agreement 
mechanism  of  this  program  that  involve 
the  collection  of  informatin  from  10  or 
more  individuals  will  be  subject  to 
review  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act. 

Executive  Order  12372 

Applications  are  not  subject  to  review 
by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.262. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  must  be  submitted  on  PHS 
Form  5161-1  (Revised  03/89)  to  Henry  S. 
Cassell,  III.  Grants  Mangement  Officer, 
Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control,  Mailstop  E-14,  255 
East  Paces  Ferry  Road  N.E.,  Room  300, 
Atlanta,  Georgia  30305,  on  or  before 
September  5, 1991. 

1-  Deadline 

Applications  will  be  considered  to 
have  met  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 


B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 

2.  Applications  that  do  not  meet  the 
criteria  in  l.A  or  l.B.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 


approval  of  three  new  animal  drug 
applications  (NADA's)  held  by  Bolar 
Pharmaceutical  Co.,  Inc.,  and  two 
NADA's  held  by  Sanofi  Animal  Health. 
Inc.  Bolar  requested  withdrawal  of 
approval  because  the  products  are  no 
longer  being  marketed  and  in 
accordance  with  a  plea  agreement  with 
the  United  States  Department  of  Justice. 
Sanofi  requested  withdrawal  of 
approval  of  the  NADA's  because  the 
products  are  no  longer  being  marketed. 


Where  to  Obtain  AddiUonal  Information      ^^^^^^'^^  °^TE:  August  19, 1991. 


A  complete  program  description, 
information  on  application  procedures, 
an  application  package  and  Business 
Management  Technical  Assistance  may 
be  obtained  from  Lisa  G.  Tamaroff, 
Grants  Management  Specialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control,  Mailstop  E-14.  255  East  Paces 
Ferry  Road,  N.E.,  Room  300,  Atlanta. 
Georgia  30305.  (404)  842-6630  or  FTS 
236-6630. 

Programmatic  Technical  Assistance 
may  be  obtained  from  Dr.  Paul  A. 
Schulte.  NIOSH.  Centers  for  Disease 
Control  Robert  A.  Taft  Laboratories. 
4647  Columbia  Parkway,  Cincinnati, 
Ohio  45213.  (513)  841-4475  or  FTS  684- 
4475. 

Please  refer  to  Announcement 
Number  146  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington,  DC  20402-9325,  (202)  783- 
3238. 

Dated:  August  1, 1991. 
Larry  W.  Sparks, 

Acting  Director,  National  Institute  for 

Occupational  Safely  and  Health. 

(PR  Doc.  91-18694  Filed  8-fr-91:  8:45  am) 

BILUNO  CODE  4160-1»-« 


Food  and  Drug  Administration 
[Docket  No.  91N-0216] 

Bolar  Pharmaceutical  Co.,  Inc.,  and 
Sanofi  Animal  Healtti,  Inc.;  Withdrawal 
of  Approval  of  NADA's 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 


summary:  The  food  and  drug 
administration  (FDA)  is  withdrawing 


FOR  FURTHER  INFORMATION  CONTACT 

Mohammad  I.  Sharar.  Center  for 
Veterinary  Medicine  (HFV-216).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857  (301)-443- 
4093. 

SUPPLEMENTARY  INFORMATION:  The 

sponsors  of  the  NADA's  listed  below 
have  informed  FDA  that  the  drug 
products  approved  under  these  NADA's 
are  no  longer  beig  marketed,  and  have 
requested  that  FDA  withdraw  approval 
of  the  applications.  Bolar's  request  was 
made  pursuant  to  a  plea  agreement  with 
the  United  States  Department  of  Justice. 

The  NADA's  held  by  Bolar 
Pharmaceutical  Co..  Inc..  130  Lincoln  St.. 
Copiague,  NY  11726.  are  identified  as 
follows: 

NADA  107-397,  for  Primidone  tablets; 
NADA  125-329.  for  Furosemide 

tablets; 
NADA  135-299,  for  acepromazine 

maleate  tablets. 

The  NADA's  held  by  Sanofi  Animal 
Health,  Inc.,  7101  College  Blvd..  suite 
610.  Overland  Park.  KS  66210.  are 
identified  as  follows: 

NADA  118-506,  for  Nitrofurazone 
ointment;  and 

NADA  119-974,  for  Nitrofurazone 
solution. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115)  notice  is  given  that 
approval  of  the  NADA's  listed  above 
and  all  supplements  and  amendments 
thereto  is  hereby  withdrawn,  effective 
August  19, 1991. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
amending  21  CFR  510.600(c)  (1)  and  (c) 
(2),  520.23(a)  (2),  520.1010a(b), 
520.1900(b),  524.1580b(b).  and 
524.1580d(b)  to  refiect  its  withdrawal  of 
approval  of  these  NADA's, 


Dated:  August  1, 1991. 
Richard  H.  Tnke, 
Deputy  Director. 
Center  for  Veterinary  Medicine. 
(FR.  Doc.  91-18700  Filed  »-e-91;  8:4 
BtLLItM  COOC  41M-01-M 


Health  Resources  and  Servio 
Administration 

Program  Announcement  for 
Scholarships  for  DIsadvantag 
Students 

The  Health  Resources  and  Si 
Administration  (HRSA)  annoui 
applications  for  fiscal  year  (FY 
the  new  Scholarships  for  Disac 
Students  (SDS)  program  are  no 
accepted  under  the  authority  o 
section  760  of  the  Public  Healtl 
Act  (the  Act),  as  amended  by  1 
Disadvantaged  Minority  Healtl 
Improvement  Act  of  1990,  Publ 
101-527. 

Approximately  $8,300,000  is 
in  FY  1991  for  the  competing 
applications  for  the  SDS  Progri 
eligible  health  professions  and 
schools.  Of  the  funds  available 
percent  shall  be  made  availabl 
schools  agreeing  to  expend  the 
only  for  nursing  scholarships,  i 
estimated  $2.9  million  will  supj 
approximately  965  scholarship 
averaging  $3,000  for  students  a 
of  nursing.  The  balance  of  $5.4 
will  support  approximately  2,4 
scholarships  averaging  $2,250  I 
health  professions  students.  (T 
estimates  are  based  on  actual 
experience  with  similar  schola 
programs.)  The  period  of  fund 
availabihty  will  be  for  one  aca 
year.  Comments  are  invited  or 
proposed  acceptability  of  undi 
students,  definitions,  funding  i 
methodology  for  implementing 
statutory  special  consideratiot 
nonstatutory  special  considere 
procedures  for  calculating  grai 

Purpose 

The  SDS  program  is  a  new  p 
grants  to  health  professions  ar 
schools  for  the  purpose  of  assi 
schools  in  providing  scholarsh 
individuals  from  disadvantage 
backgrounds  who  are  enrolled 
accepted  for  enrollment)  as  in 
students  in  the  schools,  as  wel 
undergraduate  students  who  h 
demonstrated  a  commitment  t 
a  career  in  health  professions, 
purposes  of  the  SDS  program  i 
an  "individual  from  a  disadva 
background"  will  be  defined  a 
CFR,  part  57,  subpart  S,  as  oni 
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Tore  the  deadline  date 
me  for  submission  for 
s.  Applicants  must 
lated  U.S.  Postal 
or  obtain  a  legibly 
1  a  commercial  carrier 
Service.  Private 
s  will  not  be 
af  of  timely  mailing, 
that  do  not  meet  the 
.B.  above  are 
iplications  and  will  be 
plicant. 


approval  of  three  new  animal  drug 
applications  (NADA's)  held  by  Bolar 
Pharmaceutical  Co.,  Inc.,  and  two 
NADA's  held  by  Sanofi  Animal  Health. 
Inc.  Bolar  requested  withdrawal  of 
approval  because  the  products  are  no 
longer  being  marketed  and  in 
accordance  with  a  plea  agreement  with 
the  United  States  Department  of  Justice. 
Sanofi  requested  withdrawal  of 
approval  of  the  NADA's  because  the 
products  are  no  longer  being  marketed. 


UdiUonal  Information      ^"^""'''^  °^^==  ^"^ust  19, 1991. 
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cai  Co.,  Inc.,  and 
Ith,  Inc.;  Withdrawal 
}A's 

Drug  Administration, 


and  drug 
K]  is  withdrawing 


FOR  FURTHER  INFORMATION  CONTACT: 

Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857  (301)-443- 
4093. 

SUPPLEMENTARY  INFORMATION:  The 

sponsors  of  the  NADA's  listed  below 
have  informed  FDA  that  the  drug 
products  approved  under  these  NADA's 
are  no  longer  beig  marketed,  and  have 
requested  that  FDA  withdraw  approval 
of  the  applications.  Bolar's  request  was 
made  pursuant  to  a  plea  agreement  with 
the  United  States  Department  of  Justice. 

The  NADA's  held  by  Bolar 
Pharmaceutical  Co..  Inc.,  130  Lincoln  St.. 
Copiague,  NY  11726,  are  identified  as 
follows: 

NADA  107-397,  for  Primidone  tablets; 
NADA  125-329,  for  Furosemide 

tablets; 
NADA  135-299,  for  acepromazine 

maleate  tablets. 

The  NADA's  held  by  Sanofi  Animal 
Health,  Inc.,  7101  College  Blvd.,  suite 
610.  Overland  Park.  KS  66210.  are 
identified  as  follows: 

NADA  118-506,  for  Nitrofurazone 
ointment;  and 

NADA  119-974,  for  Nitrofurazone 
solution. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115)  notice  is  given  that 
approval  of  the  NADA's  listed  above 
and  all  supplements  and  amendments 
thereto  is  hereby  withdrawn,  effective 
August  19, 1991. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA  is 
amending  21  CFR  510.600(c)  (1)  and  (c) 
(2),  520.23(a)  (2),  520.1010a(b), 
520.1900(b),  524.1580b(b),  and 
524.1580d(b)  to  reflect  its  withdrawal  of 
approval  of  these  NADA's, 


Dated:  August  1, 1991. 
Richaid  H.  Tetke, 
Deputy  Director, 
Center  for  Veterinary  Medicine. 
[PR.  Doc.  91-18760  Filed  »-e-91;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Program  Announcement  for 
Scholarships  for  Disadvantaged 
Students 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  (FY)  1991  for 
the  new  Scholarships  for  Disadvantaged 
Students  (SDS)  program  are  now  being 
accepted  under  the  authority  of  new 
section  760  of  the  Public  Health  Service 
Act  (the  Act),  as  amended  by  The 
Disadvantaged  Minority  Health 
Improvement  Act  of  1990,  Public  Law 
101-527. 

Approximately  $8,300,000  is  available 
in  FY  1991  for  the  competing 
applications  for  the  SDS  Program  from 
eligible  health  professions  and  nursing 
schools.  Of  the  funds  available,  30 
percent  shall  be  made  available  to 
schools  agreeing  to  expend  the  grants 
only  for  nursing  scholarships.  An 
estimated  $2.9  million  will  support 
approximately  965  scholarships 
averaging  $3,000  for  students  at  schools 
of  nursing.  The  balance  of  $5.4  million 
will  support  approximately  2,400 
scholarships  averaging  $2,250  for  eligible 
health  professions  students.  (These 
estimates  are  based  on  actual 
experience  with  similar  scholarship 
programs.)  The  period  of  fund 
availability  will  be  for  one  academic 
year.  Comments  are  invited  on  the 
proposed  acceptability  of  undergraduate 
students,  definitions,  funding  preference, 
methodology  for  implementing  the 
statutory  special  consideration, 
nonstatutory  special  consideration,  and 
procedures  for  calculating  grant  awards. 

Purpose 

The  SDS  program  is  a  new  program  of 
grants  to  health  professions  and  nursing 
schools  for  the  purpose  of  assisting  such 
schools  in  providing  scholarships  to 
individuals  from  disadvantaged 
backgrounds  who  are  enrolled  (or 
accepted  for  enrollment)  as  full-time 
students  in  the  schools,  as  well  as  to 
undergraduate  students  who  have 
demonstrated  a  commitment  to  pursuing 
a  career  in  health  professions.  For 
purposes  of  the  SDS  program  in  FY  1991. 
an  "individual  from  a  disadvantaged 
background"  will  be  defined  as  in  42 
CFR,  part  57,  subpart  S.  as  one  who: 


(1)  Comes  from  an  environment  that 
has  inhibited  the  individual  from 
obtaining  the  knowledge,  skill,  and 
abilities  required  to  enroll  in  and 
graduate  from  a  health  professions 
school,  or  from  a  program  providing 
education  or  training  in  an  allied  health 
professions;  or 

(2)  Comes  from  a  family  with  an 
annual  income  below  a  level  based  on 
low  income  thresholds  according  to  a 
family  size  published  by  the  U.S.  Bureau 
of  the  Census,  adjusted  annually  for 
changes  in  the  Consumer  Price  Index, 
and  adjusted  by  the  Secretary  for  use  in 
all  health  professions  programs.  The 
Secretary  will  periodically  publish  these 
income  levels  in  the  Federal  Register. 

The  following  income  figures 
determine  what  constitutes  a  low 
income  family  for  purposes  of  the 
Scholarships  for  Disadvantaged 
Students  program  for  FY  1991. 


Size  of  parents'  lamity  ■ 

Inoonw 

l«Mt> 

1          ......„..~« 

$8,800 

2 „ „ 

11,400 

3 

4 

5 - 

13,500 
17,300 
20.400 
23,000 

■  Indudas  only  dsp«nd*ntt  Kstad  on  FwtonI 
income  tax  torm«. 

'  Adiusted  gross  income  for  calendar  year  1990, 
rounded  to  $100. 


Use  of  Funds 

Funds  awarded  to  a  school  under  this 
program  may  be  used  as  follows: 

(1)  To  award  scholarships  to  eligible 
students  enrolled  in  the  school,  to  be 
expended  only  for  tuition  expenses, 
other  reasonable  educational  expenses, 
and  reasonable  living  expenses  (as 
defined  by  the  school  for  all  students 
attending  the  school)  incurred  while 
enrolled  in  a  school  as  a  full-time 
student.  The  amount  of  the  scholarship 
may  not,  for  any  year  of  attendance, 
exceed  the  total  amount  required  for  the 
year  for  the  expenses  specified  above. 

(2)  To  provide  financial  assistance  to 
undergraduate  students  who  have 
demonstrated  a  commitment  to  pursuing 
a  career  in  the  health  professions,  in 
order  to  facilitate  the  completion  of  the 
educational  requirements  for  such 
careers,  provided  that  the  total  amount 
used  for  this  purpose  may  not  exceed  25 
percent  of  the  funds  awarded  to  the 
school  under  this  program. 

Any  school  receiving  SDS  funds  will 
be  required  to  maintain  separate 
accountability  for  these  funds. 

School  Eligibility 

Grants  under  this  program  will  be 
made  available  to  accredited  public  or 


nonprofit  private  health  professions 
schools.  For  purposes  of  the  SDS 
program,  the  term  "health  professions 
schools"  means  schools  of  medicine, 
dentistry,  osteopathic  medicine, 
pharmacy,  optometry,  podiatric 
medicine,  veterinary  medicine,  and 
public  health,  as  defined  in  section 
701(4)  of  the  Act,  and  which  are 
accredited  as  provided  in  section  701(5) 
of  the  Act,  schools  of  allied  health  as 
defined  in  section  701(10)  of  the  Act.  and 
which  are  located  in  States  as  defined  in 
section  701(11)  of  the  Act,  and  schools  of 
nursing  as  defined  in  section  853  of  the 
Act.  The  term  also  includes  a  "graduate 
program  in  clinical  psychology"  as 
defined  in  section  701(4)  of  the  Act. 

In  accordance  with  congressional 
report  language,  funding  of  allied  health 
schools  or  programs  will  be  limited  to 
the  following:  Dental  hygiene,  medical 
laboratory  technology,  occupational 
therapy,  physical  therapy  and  radiologic 
technology. 

As  required  by  statute,  to  qualify  for 
participation  in  the  SDS  program,  a 
school  must  be: 

(1)  Carrying  out  a  program  for 
recruiting  and  retaining  students  from 
disadvantaged  backgrounds,  including 
racial  and  ethnic  minorities;  and 

(2)  Carrying  out  a  program  for 
recruiting  and  retaining  minority  faculty. 

If  a  school  has  no  students  from 
disadvantaged  backgrounds,  or  no  full- 
time  minority  faculty,  or  provides  no 
data  as  required  in  the  application 
materials,  it  is  not  eligible  for 
participation  in  the  SDS  program.  A 
school  that  is  able  to  provide  required 
data  will  be  eligible  for  participation  in 
the  current  award  cycle.  However, 
failure  to  provide  certain  additional  data 
may  make  a  school  ineligible  for  special 
consideration  (see  below)  and  may 
jeopardize  future  program  participation. 

In  addition,  the  school  must  agree  in 
its  fiscal  year  1991  application  to  carry 
out  all  of  the  statutory  requirements 
listed  below: 

(1)  Ensure  that  adequate  instruction 
regarding  minority  health  issues  is 
provided  for  in  the  curricula  of  the 
school.  This  does  not  include  normal 
course  work,  that  by  definition  includes 
minority  health  issues  (e.g.,  sickle  cell 
anemia  in  a  pathology  class),  but  refers 
to  course  work  refiecting  an  institutional 
awareness  of  the  special  health  needs  of 
minority  populations; 

(2)  Enter  into  arrangements  with  one 
or  more  health  clinics  providing  services 
to  a  significant  number  of  individuals 
who  are  from  disadvantaged 
backgrounds,  including  members  of 
minority  groups,  for  the  purpose  of 
providing  students  of  the  school  with 
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experience  in  providing  clinical  services 
to  such  individuals', 

(3)  Enter  into  arrangements  with  one 
or  more  public  or  nonprofit  private 
secondary  educational  institutions  and 
undergraduate  institutions  of  higher 
education  (feeder  schools),  for  the 
purpose  of  carrying  out  programs 
regarding: 

(a)  The  educational  preparation  of 
disadvantaged  students,  including 
minority  students,  to  enter  the  health 
professions;  and 

(b)  The  recruitment  of  disadvantaged 
students,  including  minority  students, 
into  the  health  professions;  and 

(4)  Establish  a  mentor  program  for 
assisting  disadvantaged  students, 
including  minority  students,  regarding 
the  completion  of  the  educational 
requirements  for  degrees  from  the 
school.  This  program  may  include  the 
involvement  of  students,  community 
health  professionals,  faculty,  alumni, 
past  recipients  of  Health  Career 
Opportunity  Program  (HCCMP)  funds, 
faculty/staff  of  feeder  schools,  etc..  in 
institutionally  organized  activity  (e.g.. 
tutoring,  counseling,  and  summer/bridge 
programs). 

A  school  will  be  required  to  carry  out 
each  of  the  activities  specified  above  by 
not  later  than  one  year  after  the  date  on 
which  a  grant  is  first  made  to  the  school 
under  section  760.  Funds  awarded  to  a 
school  under  the  SDS  program  may  not 
be  used  to  carry  out  any  of  the  above 
activities  which  the  school  must  be 
doing,  or  must  agree  to  do.  In  addition,  a 
school  will  be  required  to  continue  to 
carry  out  all  described  activities,  and 
also  the  student/  faciJty  recruitment 
and  retention  activities,  for  as  long  as 
the  SDS  program  is  in  operation  in  the 
school. 

Evaloatioa  Criteria  for  Fiscal  Year  1902 

Beginning  with  FY  1992  applications 
win  be  evabated  on  the  degree  to  which 
the  schools  meet  the  statutory 
requirements  listed  above.  Guidance  for 
presenting  the  information  will  be 
provided  in  the  FY  1992  application 
materials. 

Student  Eligibility 

As  required  by  statute,  to  qualify  for 
the  SDS  program,  a  student  most: 

(1)  Be  a  citizen,  a  U.S.  national,  an 
alien  lawfully  admitted  for  permanent 
residency  in  the  U.S.,  or  a  citizen  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  a  citizen  of  the  Commonwealth 
of  Puerto  Rico,  a  citizen  of  the  Trust 
Territory  of  the  Pacific  Islands 
(consisting  of  the  Republic  of  Palau)  or  a 
citizen  of  the  Republic  of  Marshall 
Islands,  the  Federated  States  of 


Micronesia  (both  formally  part  of  the 
Trust  Territory  of  the  Pacific  Islands); 

(2)  Meet  the  definition  of  an 
"individual  from  a  disadvantaged 
background"  as  defined  above;  and 

(3)(a)  Be  enrolled  in  or  accepted  by  an 
eligible  school  for  enrollment  as  a  full- 
time  student  or 

(b)  Be  an  undergraduate  student  who 
has  demonstrated  a  commitment  to 
pursuing  a  career  in  health  professions, 
including  nursing. 

Statutory  Preference 

The  law  requires  that  in  providing 
SDS  scholarships,  the  school  gi\'e 
preference  to  students  for  whom  the  cost 
of  attending  an  SDS  school  would 
constitute  a  severe  financial  hardship. 
Severe  financial  hardship  will  be 
determined  by  the  school  in  accordance 
with  standard  need  analysis  procedures 
prescribed  by  the  Department  of 
Education  for  its  Federal  student  aid 
programs. 

Proposed  Acceptability  of 
Undergraduate  Students 

In  the  instance  of  (3)  (b)  above,  it  is 
proposed  that  the  undergraduate 
students  eligible  for  scholarships  be  at 
feeder  schools  and  have  signed 
statements  that  they  are  interested  in 
heahh  professions  or  nursing  careers. 

Proposed  Definitions 

Black  means  a  person  having  origins 
in  any  of  the  black  racial  groups  of 
Africa. 

Hispanic  means  a  person  of  Mexican. 
Puerto  Rican.  Cuban.  Central  or  South 
American  or  other  Spanish  culture  or 
origin,  regardless  of  race. 

American  Indian  or  Alaskan  Native 
means  a  person  having  origins  in  any  of 
the  original  peoples  of  North  America, 
and  who  maintains  cultural 
identification  through  tribal  affiliation  or 
community  recognition. 

Definitions  listed  above  are  contained 
in  Directive  No.  15  of  Office  of 
Management  and  Budget  Circular  No. 
A-46,  dated  May  3, 1974. 

Native  American  as  defined  in  Public 
Law  101-527.  means  American  Indian, 
Alaskan  Native.  Aleut,  or  Native 
Hawaiian. 

Minority  with  respect  to  faculty, 
refers  to  Blacks,  Hispanics,  Native 
Americans,  Filipinos,  Koreans,  Pacific 
Islander,  and  Southeast  Asians  whose 
percentage  among  the  total  supply  of 
practitioners  in  the  applicable  health 
profession  is  below  that  group's 
percentage  in  the  total  population. 
(House  Report  101-804  reflects  the  intent 
of  Congress  that  these  groups  be 
considered  for  participation  In  this 
program.) 


Proposed  Funding  Preference 

A  funding  preference  means  funding 
of  a  specific  group  of  approved 
applications  ahead  of  other  categories  of 
applications.  Because  of  limited  funding, 
it  is  proposed  in  FY  1991  that 
preferential  funding  be  accorded  to 
schools  of  medicine,  osteopathic 
medicine  and  dentistry.  This  responds  to 
the  concern  expressed  in  Congressional 
committee  report  language  regarding  the 
need  to  target  monies  toward  programs 
that  are  focused  on  primary  care.  This 
funding  preference  will  not  affect  the 
statutory  requirement  that  30%  of  the 
SDS  funds  shall  be  made  available  to 
schools  agreeing  to  expend  the  grants 
only  for  nursing  scholarships. 

Proposed  Metbodology  for 
Implementing  the  Statutory  Special 
Considerati<Hi 

In  accordance  with  the  statute,  a 
special  consideration  will  be  given  to 
eligible  schools  with  an 
underrepresented  minority  enrollment 
that  exceeds  the  national  average  for  its 
particular  discipline. 

For  purposes  of  determining  eligibility 
of  a  school  of  medicine,  osteopathic 
medicine  and  dentistry  for  the  special 
consideration.  Asians  will  not  be 
included  in  the  definition  of 
underrepresented  minorities  for  the 
school.  Although  certain  Asian 
subgroups  (i.e.,  Filipinos.  Koreans, 
Pacific  Islanders,  and  Southeast  Asians) 
are  considered  to  be  underrepresented 
in  the  health  professions  and  are 
included  as  minorities  for  purposes  of 
program  requirements  relating  to  faculty 
recruitment  and  retention  (see  above), 
national  data  on  these  subgroups  are  not 
available  as  a  basis  for  estabhshing 
national  average  enrollment  of 
underrepresented  minorities  for  the 
disciplines  of  medicine,  osteopathic 
medicine,  and  dentistry. 

For  purposes  of  determining  the 
eligibility  of  nursing  schools  for  the 
special  consideration.  Asians  will  be 
included  in  the  definition  of 
underrepresented  minorities  since 
Asians  as  a  whole  do  continue  to  be 
underrepresented  in  nursing. 

For  purposes  of  the  FY  1991  award 
cycle,  the  national  average  enrollments 
of  Blacks.  Hispanics.  and  Native 
Americans  (in  combination)  are:  For 
medicine.  12.3  percent;  osteopathic 
medicine.  6.9  percent;  dentistry,  14.1 
percent;  and  nursing.  16.4  percent 
(nursing  percentage  includes  Asians]. 


Proposed  Nonstatutory  Specia 
Consideration  for  Baccalaurea 
Programs    i  j 

Among  schools  of  nursing,  il 
proposed  that  additional  cons: 
be  given  to  baccalaureate  pro( 
One  of  the  distinguishing  feati 
baccalaureate  education  is  the 
substantial  focus  on  preparati 
community  health  practice.  Tr 
nurses  for  community  health  p 
an  integral  component  of  the 
Department's  access  strategy. 

Proposed  Procedures  for  Calci 
Scholarship  Awards 

Awards  to  eligible  schools  \ 
applied  will  be  calculated  by  ( 
the  enrollment  of  disadvantag 
students  in  each  eligible  schoc 
total  enrollment  of  the  disadvi 
students  in  all  eligible  schools 
case  of  health  professions  sch 
calculation  will  be  made  first 
of  medicine,  osteopathic  medi 
dentistry,  with  awards  limited 
cost  of  attendance  times  the  n 
eligible  disadvantaged  studen 
school.  Any  remaining  funds  \ 
made  available  to  other  eligib 
professions  schools. 

A  school  with  an  enrollmen 
underrepresented  minority  sti 
which  is  above  the  national  a' 
each  discipline)  will  be  given 
credit  (i.e.,  its  enrollment  of 
disadvantaged  students  wouh 
doubled  for  awarding  purpose 
baccalaureate  nursing  school 
given  double  credit.  A  baccali 
nursing  school  with  an 
underrepresented  minority  en 
above  the  national  average  w 
quadruple  credit  (i.e.,  its  enrol 
disadvantaged  students  will  t 
multiplied  by  four  for  awardir 
purposes). 

National  Health  Objectives  fo 
2000 

The  Public  Health  Service  i: 
committed  to  achieving  the  he 
promotion  and  disease  prever 
objectives  of  Healthy  People  ', 
PHS-led  national  activity  for : 
priority  areas.  The  Scholarshi 
Students  from  Disadvantaged 
Backgrounds  program  is  relati 
priority  area  of  Educational  a 
Community-Based  Programs, 
applicants  may  obtain  a  copy 
People  2000  (Full  Report;  Stoc 
001-00474-0)  or  Healthy  Peop 
(Summary  Report;  Stock  No.  ( 
00473-1)  through  the  Superint 
Documents.  Government  Prin 
Washington.  DC  20402-9325  f 
(202)  783-3238). 
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Proposed  Funding  Preference 

A  funding  preference  means  funding 
of  a  specific  group  of  approved 
applications  ahead  of  other  categories  of 
applications.  Because  of  limited  funding, 
it  is  proposed  in  FY  1991  that 
preferential  funding  be  accorded  to 
schools  of  medicine,  osteopathic 
medicine  and  dentistry.  This  responds  to 
the  concern  expressed  in  Congressional 
committee  report  language  regarding  the 
need  to  target  monies  toward  programs 
that  are  focused  on  primary  care.  This 
funding  preference  will  not  affect  the 
statutory  requirement  that  30%  of  the 
SDS  funds  shall  be  made  available  to 
schools  agreeing  to  expend  the  grants 
only  for  nursing  scholarships. 

Proposed  Methodology  for 
Implementing  the  Statutory  Special 
Consideratioii 

In  accordance  with  the  statute,  a 
special  consideration  will  be  given  to 
eligible  schools  with  an 
underrepresented  minority  enrollment 
that  exceeds  the  national  average  for  its 
particular  discipline. 

For  purposes  of  determining  eligibility 
of  a  school  of  medicine,  osteopathic 
medicine  and  dentistry  for  the  special 
consideration,  Asians  will  not  be 
included  in  the  definition  of 
underrepresented  minorities  for  the 
school.  Although  certain  Asian 
subgroups  (i.e.,  Filipinos,  Koreans, 
Pacific  Islanders,  and  Southeast  Asians] 
are  considered  to  be  underrepresented 
in  the  health  professions  and  are 
included  as  minorities  for  purposes  of 
program  requirements  relating  to  faculty 
recruitment  and  retention  (see  above), 
national  data  on  these  subgroups  are  not 
available  as  a  basis  for  estabhshing 
national  average  enrollment  of 
underrepresented  minorities  for  the 
disciplines  of  medicine,  osteopathic 
medicine,  and  dentistry. 

For  purposes  of  determining  the 
eligibility  of  nursing  schools  for  the 
special  consideration,  Asians  will  be 
included  in  the  definition  of 
imderrepresented  minorities  since 
Asians  as  a  whole  do  continue  to  be 
underrepresented  in  nursing. 

For  purposes  of  the  FY  1991  award 
cycle,  the  national  average  enrollments 
of  Blacks,  Hispanics,  and  Native 
Americans  (in  combination)  are:  For 
medicine,  12.3  percent;  osteopathic 
medicine,  6.9  percent:  dentistry,  14.1 
percent;  and  nursing.  16.4  percent 
(nursing  percentage  includes  Asians]. 


Proposed  Nonstatutory  Special 
Consideration  for  Baccalaureate  Nursing 
Programs    1 1 

Among  schools  of  nursing,  it  is 
proposed  that  additional  consideration 
be  given  to  baccalaureate  programs. 
One  of  the  distinguishing  features  of 
baccalaureate  education  is  the 
substantial  focus  on  preparation  for 
community  health  practice.  Training 
nurses  for  community  health  practice  is 
an  integral  component  of  the 
Department's  access  strategy. 

Proposed  Procedures  for  Calculating 
Scholarship  Awards 

Awards  to  eligible  schools  which  have 
applied  will  be  calculated  by  comparing 
the  enrollment  of  disadvantaged 
students  in  each  eligible  school  with  the 
total  enrollment  of  the  disadvantaged 
students  in  all  eligible  schools.  In  the 
case  of  health  professions  schools,  the 
calculation  will  be  made  first  for  schools 
of  medicine,  osteopathic  medicine,  and 
dentistry,  with  awards  limited  to  the 
cost  of  attendance  times  the  number  of 
eligible  disadvantaged  students  at  the 
school.  Any  remaining  funds  will  be 
made  available  to  other  eligible  health 
professions  schools. 

A  school  with  an  enrollment  of 
underrepresented  minority  students 
which  is  above  the  national  average  (for 
each  discipline]  will  be  given  double 
credit  (i.e.,  its  enrollment  of 
disadvantaged  students  would  be 
doubled  for  awarding  purposes).  A 
baccalaureate  nursing  school  will  be 
given  double  credit.  A  baccalaureate 
nursing  school  with  an 
underrepresented  minority  enrollment 
above  the  national  average  will  be  given 
quadruple  credit  (i.e.,  its  enrollment  of 
disadvantaged  students  will  be 
multiplied  by  four  for  awarding 
purposes). 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Scholarships  for 
Students  from  Disadvantaged 
Backgrounds  program  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No.  017- 
001-00474-0)  or  Healthy  People  2000 
(Summary  Report;  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238], 


Interested  persons  are  invited  to 
comment  on  the  proposed  acceptability 
of  undergraduate  students,  definitions, 
funding  preference,  methodology  for 
implementing  the  statutory  special 
consideration,  nonstatutory  special 
consideration,  and  procedures  for 
calculating  scholarship  awards. 
Normally,  the  comment  period  would  be 
60  days,  but  due  to  the  need  to 
implement  the  SDS  Fiscal  Year  1991 
award  cycle,  this  comment  period  has 
been  reduced  to  30  days. 

All  comments  received  on  or  before 
September  6, 1991,  will  be  considered 
before  the  final  acceptability  of 
undergraduate  students,  definitions, 
funding  preference,  methodology  for 
implementing  the  statutory  special 
consideration,  nonstatutory  special 
consideration,  and  procedures  for 
calculating  scholarship  awards  are 
established.  No  funds  will  be  allocated 
until  a  final  notice  is  published  stating 
whether  the  final  acceptability  of 
undergraduate  students,  definitions, 
funding  preference,  methodology  for 
implementing  the  statutory  special 
consideration,  nonstatutory  special 
consideration,  and  procedures  for 
calculating  scholarship  awards  will  be 
applied. 

Written  comments  should  be 
addressed  to:  Mr.  Michael  Heningburg, 
Director,  Division  of  Student  Assistance; 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  room  8-48,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-1173. 

Application  Requests 

Application  materials  will  be 
available  when  OMB  approval  is 
received. 

Applications  will  be  mailed  to  all 
eligible  schools  of  medicine,  osteopathic 
medicine,  dentistry  and  nursing, 

Requests  for  application  materials  and 
questions  regarding  programmatic 
information,  policy,  and  technical  and 
business  management  issues  should  be 
directed  to:  Bruce  Baggett,  Chief, 
Student  Institutional  Support  Branch, 
Division  of  Student  Assistance,  Bureau 
of  Health  Professions.  Health  Resources 
and  Services  Administration.  Parklawn 
Building,  room  8-34,  5600  Fishers  Lane. 
Rockville,  Maryland  20857.  Telephone: 
(301)  443-4778. 

Completed  applications  should  be 
forwarded  to  the  Student  Institutional 
Support  Branch  at  the  above  address. 

The  application  deadline  date  is 
September  6. 1991.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(1)  Received  or  or  before  the  deadline 
date,  or 


(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
consideration.  A  legibly  dated  receipt 
from  a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant.  The  application  form  and 
instructions  have  been  submitted  to 
Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
Paperwork  Reduction  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Scholarships 
for  Health  Professions  Students  from 
Disadvantaged  Backgrounds  program  is 
93.925.  This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  June  13, 1991. 
Robert  G.  Harmon, 

Administrator. 

(FR  Doc.  91-18608  Filed  S-6-01:  8:45  am] 
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Program  Announcement  for  the 
Disadvantaged  Health  Professions 
Faculty  Loan  Repayment  Program 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  (FY)  1991  for 
the  Disadvantaged  Health  Professions 
Faculty  Loan  Repayment  Program  are 
now  being  accepted  under  the  new 
section  761  of  the  Public  Health  Service 
Act  (the  Act),  as  added  by  the 
Disadvantaged  Minority  Health 
Improvement  Act  of  1990,  Public  Law 
101-527.  Comments  are  invited  on  the 
proposed  definitions,  program 
requirements,  review  criteria  and 
funding  preference. 

Approximately  $975,000  is  available  in 
FY  1991  for  competing  applications  for 
the  Disadvantaged  Health  Professions 
Faculty  Loan  Repayment  Program.  It  is 
expected  that  30  awards  averaging 
$32,000  ($16,000  per  year  for  two  years) 
will  he  supported  with  these  funds. 

Purpose 

The  purpose  of  the  Disadvantaged 
Health  Professions  Faculty  Loan 
Repayment  Program  (FLRP)  is  to  attract 
and  retain  disadvantaged  health 
professions  faculty  members  for 
accredited  health  professions  schools. 
The  FLRP  is  directed  at  those 
individuals  available  to  serve 
immediately  or  within  a  short  time  as 
full-time  faculty  members. 
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Eligible  Individoals 

Individuals  from  disadvantaged 
backgrounds  are  eligible  to  compete  for 
participation  in  the  FLRP  if  they: 

1.  Have  a  degree  in  medicine, 
osteopathic  medicine,  dentistry,  nursing, 
pharmacy,  pediatric  medicine, 
optometry,  veterinary  medicine,  or 
pubhc  health  or  a  school  that  (^ers  a 
graduate  program  in  clinical  psychology; 
or 

2.  Are  enrolled  in  an  approved 
graduate  training  program  in  one  of  the 
health  professions  hsted  above;  or 

3.  Are  enrolled  as  a  full-time  student 
in  the  final  year  of  health  professions 
training,  leading  to  a  degree  from  an 
eligible  school. 

Prior  to  submitting  an  application, 
eligible  individuals  must  sign  a  contract 
as  prescribed  by  the  Secretary,  setting 
forth  the  terms  and  conditions  of  the 
FLRP.  This  contract  requires  the 
individual  to  also  have  entered  into  a 
contract  with  an  eligible  school  to  serve 
as  a  full-time  member  of  the  faculty,  as 
determined  by  the  school,  for  not  less 
than  two  years,  whereby  the  school 
agrees  to  pay  a  sum  (in  addition  to 
faculty  salary)  equal  to  that  paid  by  the 
Secretary  towards  the  repayment  of  the 
applicant's  health  professions 
educational  loans. 

Eligible  Schools 

Eligible  health  professions  schools  are 
accredited  public  or  nonprofit  private 
schools  of  medicine,  osteopathic 
medicine,  dentistry,  pharmacy,  pediatric 
medicine,  optometry,  veterinary 
medicine,  public  health,  or  schools  that 
offer  a  graduate  program  in  chnical 
psychology  as  defined  in  section  701(4) 
of  the  Act,  and  which  are  located  in 
States  as  defined  in  section  701(11)  of 
the  Act,  and  which  are  accredited  as 
provided  in  section  701(5)  of  the  Act. 
and  schools  of  nursing  as  defined  in 
section  853  of  the  Act. 

Provisions  of  the  Loan  Repayment 
Program 

Section  781  authorizes  the  Secretary 
to  repay  up  to  $2a000  of  the  principal 
and  interest  of  a  participant's 
educational  loans,  but  not  to  exceed  50 
percent  of  the  amounts  due  on  such 
loans  for  such  year  for  each  year  of 
eligible  faculty  service. 

The  school  is  required,  for  each  such 
year,  to  make  payments  of  principal  and 
interest  due,  in  an  amount  equal  to  the 
amount  of  payment  made  by  the 
Secretary  for  ttiat  year.  These  payments 
must  in  addition  to  the  faculty  salary  the 
participant  otherwise  would  receive. 

HRSA  will  pay  on  behalf  of  the 
participant  the  principal  due  for  that 


year  and  interest  on  educational  loans 
for  the  following  expenses: 

1.  Tuition  expenses; 

2.  All  other  reasonable  educational 
expenses  such  as  fees,  books,  supplies, 
educational  equipment  and  materials 
required  by  the  school,  and  incurred  by 
the  applicant; 

3.  Reasonable  living  expenses,  as 
determined  by  the  Secretary;  and 

4.  Partial  payinents  of  the  increased 
Federal  income  tax  liability  caused  by 
the  FLRP's  payments  tmd  considered  to 
be  "other  income,"  if  the  recipient 
requests  such  assistance. 

Prior  to  entering  an  agreement  for 
repayment  of  loans,  the  statute  requires 
the  Secretary  to  obtain  satisfactory 
evidence  of  the  existence  and 
reasonableness  of  the  individual's 
educational  loans,  including  a  copy  of 
the  written  loan  agreement  establishing 
the  loan,  and  a  notarized  statement  that 
the  copy  is  a  true  copy  of  the  loan 
agreemmt 

Waiver  Provision 

In  the  event  of  undue  financial 
hardship  to  a  sdiool.  the  school  may 
obtain  from  the  Secretary  a  waiver  of  its 
share  of  payments  while  the  participant 
is  serving  under  the  terms  of  the 
contract.  For  purposes  of  this  program, 
"undue  financial  hardship"  means  a 
situation  where  the  school  experiences  a 
net  loss  as  evidenced  by  the  following: 
(1)  The  most  current  certified  public 
accounting  audit;  and  (2)  the  Balance 
Sheet  and  Statement  of  Income  and 
Expenses  for  the  last  three  years. 

If  the  Secretary  waives  the  school's 
payment  requirement,  the  amount  of  the 
Federal  loan  repayment  will  not  be 
subject  to  the  50  percent  limit  per  year 
described  above,  but  caruiot  exceed  the 
$20,000  repayment  limit  applicable  to 
the  Secretary.  The  participant  must  pay 
that  portion  of  ban  payment  due  which 
is  not  covered. 

Proposed  Definidoo 

For  purposes  of  the  FLRP  in  FY  1991, 
"Individuals  from  Disadvantaged 
Backgrounds"  are  defined  as  in  42  CFR, 
part  57,  subpart  S,  as  one  who: 

1.  Comes  from  an  environment  that 
has  inhibited  the  individual  from 
obtaining  the  knowledge,  skill,  and 
abilities  required  to  enroll  in  and 
graduate  from  a  health  professions 
school,  or  from  a  program  providing 
education  or  training  in  an  allied  health 
professions;  or 

2.  Comes  from  a  family  %vith  an 
annual  income  below  a  level  based  on 
low  income  thresholds  according  to  a 
family  size  published  by  the  U.S.  Bureau 
of  the  Census,  adjusted  annually  for 
changes  in  the  Consumer  Price  Index. 


and  adjusted  by  the  Secretary  for  use  in 
all  health  professions  programs.  The 
Secretary  will  periodically  publish  these 
income  levels  in  the  Federal  Re^ster. 

The  follownng  income  figures 
determine  what  constitutes  a  low 
income  family  for  purposes  of  the 
Faculty  Loan  Repayment  Program  for  FY 
1991. 


Size  of  parents'  iamily  > 

Income 
leval> 

1 „ 

$8  800 

2 _._ .. 

11  400 

3 

13  500 

4 

17,300 
20.400 
23,000 

5 ,... 

6  or  mom „. 

■  InckKtes  on»y  dapendente  Nstod  on  Federal 
income  tax  forms. 

»Ad|osfed  groes  if>cofT)e  for  calendar  year  1990, 
rounded  to  $100. 

A  revised  definition  of  the  term 
"individual  from  disadvantaged 
backgrounds"  is  being  published  for 
comment  in  a  separate  notice  for  use  in 
implementing  various  training  grant, 
cooperative  agreement,  and  student 
assistance  programs  under  the  authority 
of  titles  VII  and  VIII  of  the  Act  in  the 
future. 

Definitions 

The  term  Living  expenses  means  the 
costs  of  room  and  board,  transportation 
and  commuting  costs,  and  other  costs 
incurred  during  an  individual's 
attendance  at  a  health  professions 
school,  as  estimated  each  year  by  the 
school  as  part  of  the  school's  standard 
student  budget.  (National  Health  Service 
Corps  Loan  Repayment  Program,  42  CFR 
part  62,  \  62.22.) 

The  term  Reasonable  educational 
expenses  and  living  expenses  means  the 
costs  of  those  educational  and  living 
expenses  whk:h  are  equal  to  or  less  than 
the  sum  of  the  school's  estimated 
standard  student  budgets  for 
educational  and  living  expenses  for  the 
degree  program  and  for  the  year(s) 
during  which  the  Program  participant  is/ 
was  enrolled  in  the  school.  (National 
Health  Service  Corps  Loan  Repayment 
Program.  42  CFR  part  62,  62.22.) 

The  term  Unserved  Obligation 
Penalty  means  the  amount  equal  to  the 
number  of  months  of  obligated  service 
that  were  not  completed  by  an 
individual,  multipled  by  $1,000,  except 
that  in  any  case  in  which  the  individual 
fails  to  serve  1  year,  the  unserved 
obligation  penalty  shall  be  equal  to  the 
full  period  of  obligated  service 
multiphed  by  $1,000.  (Section  338E  of  the 
Act.)  See  "Breach  of  Contract"  section 
below. 


Proposed  Program  Requirei 

The  following  requiremer 
proposed  for  the  applicant  i 
school. 

The  Applicant 

It  is  proposed  that  the  ap: 
required  to  do  the  following 

1.  Submit  a  completed  ap 
including  the  applicant's  co 
an  eligible  school  to  serve  £ 
faculty  member  for  not  less 
years; 

2.  Provide  evidence  that  t 
has  completely  satisfied  an 
obligation  for  health  profes 
service  which  is  owed  undc 
agreement  with  the  Federal 
Government,  State  Govemi 
entity  prior  to  begiiming  tht 
service  under  this  program; 

3.  Certify  that  the  apphca 
delinquent  on  any  amounts 
owed  to  the  Federal  Goven 

4.  Provide  documentation 
the  educational  loans  and  t 
status.    1 1 


It  is  proposed  that  the  pa 
school  be  required  to  do  th( 

1.  Enter  into  a  contractus 
with  the  applicant  whereby 
required,  for  each  year  for  i 
participant  serves  as  a  facu 
to  make  payments  of  princi 
interest  due  for  that  year,  ii 
equal  to  the  amount  of  sucti 
made  by  the  Secretary.  The 
must  be  in  addition  to  the  f 
the  participant  otherwise  w 

Z.  Verify  the  participant's 
employment  at  intervals  as 
by  the  Secretary. 

If  the  school  is  unable  to 
requirement  of  the  FLRP  foi 
principal  and  interest  due  b 
requirement  would  impose 
financial  hardship  on  the  s( 
school  may  requrest  a  waiv 
obUgatian  from  the  Secreta 

The  Secretary  will  pay  pi 
equal  quarterly  payments  d 
period  of  service. 

Effective  Date  of  Contract 

After  an  applicant  has  be 
for  participation  in  the  FLR 
Director.  Division  of  Disadi 
Assistance  (DDA).  will  sen 
applicant  a  contract  with  tl 
"The  effective  date  is  either 
work  begins  at  the  school  a 
member  or  the  date  the  Dir 
signs  the  FLRP  contract,  wl 
later.  Service  should  begin 
September  30, 1991. 
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and  adjusted  by  the  Secretary  for  use  in 
all  health  professions  programs.  The 
Secretary  will  periodically  publish  these 
income  levels  in  the  Federal  Re^ster. 

The  following  income  figures 
determine  what  constitutes  a  low 
income  family  for  purposes  of  the 
Faculty  Loan  Repajmient  Program  for  FY 
1991. 


Size  of  parents'  (amily  > 

Income 
leval> 

1 _       _       „             J 

SSjBOO 

2 ._ 

11  400 

3 

13,500 
17300 
20.400 
23,000 

4 

5..™ „.„        _ __     .. 

6ormoi« _ 

■  Inciudes  onty  dependents  Netod  on  Federal 
income  tax  fomw. 

« Ad|usted  gross  Jncome  lor  calendaf  year  1990, 
rounded  to  $100. 

A  revised  definition  of  the  term 
"individual  from  disadvantaged 
backgrounds"  is  being  published  for 
comment  in  a  separate  notice  for  use  in 
implementing  various  training  grant, 
cooperative  agreement,  and  student 
assistance  programs  under  the  authority 
of  titles  VII  and  VIII  of  the  Act  in  the 
future. 

Definitions 

The  term  Living  expenses  means  the 
costs  of  room  and  board,  transportation 
and  commuting  costs,  and  other  costs 
incurred  during  an  individual's 
attendance  at  a  health  professions 
school,  as  estimated  each  year  by  the 
school  as  part  of  the  school's  standard 
student  budget.  (National  Health  Service 
Corps  Loan  Repayment  Program.  42  CFR 
part  62,  {  62.22.) 

The  term  Reasonable  educational 
expenses  and  living  expenses  means  the 
costs  of  those  educational  and  living 
expenses  which  are  equal  to  or  less  than 
the  sum  of  the  school's  estimated 
standard  student  budgets  for 
educational  and  living  expenses  for  the 
degree  program  and  for  the  year's) 
during  which  the  Program  participant  is/ 
was  enrolled  in  the  school.  (National 
Health  Service  Corps  Loan  Repayment 
Program,  42  CFR  part  62,  62.22.) 

The  term  Unserved  Obligation 
Penalty  means  the  amount  equal  to  the 
number  of  months  of  obligated  service 
that  were  not  completed  by  an 
individual,  multipled  by  $1,000.  except 
that  in  any  case  in  which  the  individual 
fails  to  serve  1  year,  the  unserved 
obligation  penalty  shall  be  equal  to  the 
full  period  of  obligated  service 
multiphed  by  $1,000.  (Section  338E  of  the 
Act.)  See  "Breach  of  Contract"  section 
below. 


Proposed  Program  Requirements 

The  following  requirements  are 
proposed  for  the  applicant  and  the 
school. 

The  Applicant 

It  is  proposed  that  the  applicant  be 
required  to  do  the  following: 

1.  Submit  a  completed  application, 
including  the  applicant's  contract  with 
an  eligible  school  to  serve  as  a  full-time 
faculty  member  for  not  less  than  two 
years; 

2.  Provide  evidence  that  the  applicant 
has  completely  satisfied  any  other 
obligation  for  health  professional 
service  which  is  owed  under  an 
agreement  with  the  Federal 
Government,  State  Government,  or  other 
entity  prior  to  beginning  the  period  of 
service  under  this  program: 

3.  Certify  that  the  appUcant  is  not 
delinquent  on  any  amounts  which  are 
owed  to  the  Federal  Government;  and 

4.  Provide  documentation  to  evidence 
the  educational  loans  and  to  verify  their 
status.    1 1 

The  School 

It  is  proposed  that  the  participating 
school  be  required  to  do  the  following: 

1.  Enter  into  a  contractual  agreement 
with  the  applicant  whereby  the  school  is 
required,  for  each  year  for  which  the 
participant  serves  as  a  faculty  member, 
to  make  payments  of  principal  and 
interest  due  for  that  year,  in  an  amount 
equal  to  the  amount  of  such  payments 
made  by  the  Secretary.  These  payments 
must  be  in  addition  to  the  faculty  salary 
the  participant  otherwise  would  receive. 

2.  Verify  the  participant's  continous 
employment  at  intervals  as  prescribed 
by  the  Secretary. 

If  the  school  is  unable  to  meet  the 
requirement  of  the  FLRP  for  payment  of 
principal  and  interest  due  because  the 
requirement  would  impose  undue 
financial  hardship  on  the  school,  the 
school  may  requrest  a  waiver  of  this 
obhgation  from  the  Secretary. 

The  Secretary  will  pay  participants  in 
equal  quarterly  payments  during  the 
period  of  service. 

Effective  Date  of  Contract 

After  an  applicant  has  been  approved 
for  participation  in  the  FLRP,  the 
Director,  Division  of  Disadvantaged 
Assistance  (DDA),  will  send  the 
applicant  a  contract  with  the  Secretary. 
The  effective  date  is  either  the  date 
work  begins  at  the  school  as  a  faculty 
member  or  the  date  the  Director,  DDA 
signs  the  FLRP  contract,  whichever  is 
later.  Service  should  begin  no  later  than 
September  30, 1991. 


Breach  of  Contract 

The  following  areas  under  Breach  of 
Contract  are  addressed  in  the  appended 
contract: 

1.  If  the  participant  fails  to  serve  his 
or  her  period  of  obligated  faculty  service 
(minimum  of  two  years)  as  contracted 
with  the  school  he/she  is  then  in  breach 
of  contract,  and  neither  the  Secretary 
nor  the  school  is  obligated  to  continue 
loan  payments  as  stated  in  the  contract. 
The  participant  must  then  reimburse  the 
Secretary  and  the  participating  school 
for  all  sums  of  principal  and  interest 
paid  on  their  behalf  as  stated  in  the 
contract. 

2.  Regardless  of  the  length  of  the 
agreed  period  of  obligated  service  (two, 
three,  or  more  years),  a  participant  who 
serves  less  than  the  time  period 
specified  in  his/her  contract  is  liable  for 
monetary  damages  to  the  United  States 
amounting  to  the  sum  of  the  total  of  the 
amounts  tne  F*rogram  paid  his/her 
lenders,  plus  an  "unserved  obligation 
penalty"  of  $1,000  for  each  month 
unserved. 

3.  Any  amount  which  the  United 
States  is  entitled  to  recover  because  of  a 
breach  of  the  FLRP  contract  must  be 
paid  within  one  year  from  the  day  the 
Secretary  determines  the  the  participant 
is  in  breach  of  contract.  If  payment  is 
not  received  by  the  payment  due  date, 
additional  interest,  penalties  and 
administration  charges  will  be  assessed 
in  accordance  with  Federal  law. 

Other  Consideration 

In  making  awards,  HRSA  hopes  to 
achieve  equitable  distribution  among 
health  disciplines  and  among  geographic 
areas. 

Health  needs  of  National  significance 
will  also  be  a  consideration. 

Proposed  Review  Criteria 

The  HRSA  proposes  to  review  Fiscal 
Year  1991  applications  taking  into 
consideration  the  following  criteria: 

1.  The  extent  to  which  the  applicant 
meets  the  requirements  of  section  761  of 
the  Act; 

2.  The  completeness,  accuracy,  and 
validity  of  the  applicant's  responses  to 
application  requirements; 

3.  The  submission  of  the  signed 
contract  with  the  school; 

4.  An  applicant's  earliest  available 
date  to  begin  service  as  a  faculty 
member  provided  funding  is  available 
for  that  year;  and 

5.  An  applicant's  availability  to  enter 
into  a  service  contract  for  a  longer 
period  than  the  mandatory  two-year 
minimum. 

In  addition,  the  following  mechanism 
may  be  applied  in  determining  the 
funding  of  approved  applications: 


Funding  preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  apphcations. 

Proposed  Fundhig  Preference 

It  is  proposed  that  a  funding 
preference  be  given  to  individuals  from 
disadvantaged  (including  racial  and 
ethnic  minorities)  backgrounds  who  are 
new  to  the  field  of  teaching.  The 
Department  intends  to  target  FLRP 
assistance  to  disadvantaged  health 
professions  graduates  serving  as  new 
faculty.  This  funding  preference  is 
designed  to  attract  minorities  to  pursue 
teaching  careers  in  the  health 
professions. 

Established  faculty  members  are 
eligible  to  apply  for  ftmds  under  the 
FLRP.  but  new  fanilty  repayments  will 
be  fimded  first. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Heal^y  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Disadvantaged 
Health  Professions  Faculty  Loan 
Repayment  Program  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report  Stock  No.  017- 
001-00474-0)  or  Healthy  People  2000 
(Summary  Report  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 

Interested  persons  are  invited  to 
comment  on  the  proposed  definitions, 
program  requirements,  review  criteria 
and  funding  preference.  Normally,  the 
comment  period  would  be  60  days. 
However,  due  to  the  need  to  implement 
this  new  program  in  Fiscal  Year  1091, 
this  comment  period  has  been  reduced 
to  30  days.  All  comments  received  on  or 
before  September  8, 1991,  will  be 
considered  before  the  final  definitiont. 
program  requirements,  review  criteria 
and  funding  preference  are  established. 
No  funds  will  be  allocated  or  final 
selections  made  until  a  final  notice  is 
published  stating  whether  the  proposed 
definitions,  program  requirements, 
review  criteria  and  funding  preference 
will  be  applied. 

Written  comments  should  be 
addressed  to:  Clay  Simpson.  Ph.D., 
Director.  Division  of  Disadvantaged 
Assistance,  Health  Resources  and 
Services  Administration,  Parklawn 
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Building,  room  8A-09,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of 
Disadvantaged  Assistance,  Bureau  of 
Health  Professions,  at  the  address  above 
weekdays  (Federal  holidays  excepted) 
between  the  hours  of  8:30  a.m.  and  5 
p.m. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  program 
information  should  be  directed  to: 
Norman  Roskos,  Chief,  Analysis  and 
Evaluation  Branch,  Division  of 
Disadvantaged  Assistance,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  room  8A-09,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
3680. 

Completed  applications  should  be 
returned  to  the  address  listed  above. 
The  application  deadline  date  is 
September  6, 1991.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
consideration.  A  legibly  dated  receipt 
from  a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

The  application  form  and  instructions 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  under  the  Paperwork 
Reduction  Act. 

Application  materials  will  be 
available  when  0MB  approval  is 
received.  The  Disadvantaged  Health 
Professions  Faculty  Loan  Repayment 
program  is  listed  at  93.923  in  the  Catalog 
of  Federal  Domestic  Assistance.  It  is  not 
subject  to  the  provisions  of  Executive 
Order  12372.  Intergovernmental  Review 
of  Federal  Programs  (as  implemented 
through  45  CFR  part  100). 

Dated:  June  la  1991. 
Robert  G.  Hannon, 

Administrator. 

[FR  Doc.  91-18697  Filed  8-6-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Advisory  Council  on  Historic 
Preservation;  SES  Performance 
Review  Board 

AGENCY:  Department  of  the  Interior. 

ACTION:  Notice  of  Senior  Executive 
Service  (SES)  Performance  Review 
Board  Appointments. 

SUMMARY:  This  notice  provides  the 
names  of  those  individuals  who  have 
been  appointed  by  the  Chairman  of  the 
Advisory  Council  on  Historic 
Preservation  to  serve  as  members  of  the 
Advisory  Council's  SES  Performance 
Review  Board.  Pursuant  to  the 
Memorandum  of  Understanding 
between  the  Advisory  Council  and  the 
Department  of  the  Interior,  the  SES 
performance  appraisal  plan  for  the 
Department  has  been  adopted  for  use  by 
the  Advisory  Council.  The  Performance 
Review  Board  will  review  the  appraisal, 
award,  and  bonus  recommendations  for 
the  SES  members  of  the  Advisory 
Council  staff,  and  recommend  final 
action  to  the  Chairman.  This  notice  is 
processed  on  behalf  of  the  Advisory 
Council,  as  required  by  5  U.S.C. 
4314(c)(4). 

DATES:  These  appointments  are  effective 
August  15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 

Lynn  Smith,  Personnel  Officer,  Office  of 
the  Secretary  (PPSP),  Department  of  the 
Interior,  Washington,  DC  20240, 
telephone  number  (202)  208-6702. 

The  names  of  the  SES  Performance 
Review  Board  members  are: 

Mr.  Peter  J.  Basso  (Career),  Director, 
Office  of  Fiscal  Services,  Federal 
Highway  Administration,  Department 
of  Transportation. 

Mr.  Charles  B.  Respass  (Career),  Deputy 
Assistant  Secretary  for 
Administration.  Department  of  the 
Treasury. 

Mr.  Jerry  L.  Rogers  (Career).  Associate 
Director  for  Cultural  Resources, 
National  Park  Services,  Department  of 
the  Interior. 

Dated:  July  25, 1991. 

John  Schrote, 

Assistant  Secretary,  Policy,  Management  and 
Budget. 

(PR  Doc.  91-18659  Filed  ft-6-91;  8:45  am] 
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Bureau  of  Land  Management 

[CO-920-9 1-41 20-11;  COC  S283S] 

Colorado;  Invitation  for  Coal 
Exploration  License  Application, 
Cyprus  Yampa  Valley  Coal  Corp. 

Pursuant  to  the  Minerals  Leasing  Act 
of  February  25, 1920,  as  amended,  and  to 
title  43,  Code  of  Federal  Regulations, 
part  3410,  members  of  the  public  are 
hereby  invited  to  participate  with 
Cyprus  Yampa  Valley  Coal  Corporation, 
in  a  program  for  the  exploration  of 
unleased  coal  deposits  owned  by  the 
United  States  of  America  in  the 
following  described  lands  located  in 
Routt  County,  Colorado: 

T.  5  N..  R.  86  W.,  6fh  P.M. 

sec.  21.  N'/iNEV4,  SW'/4NEV4,  and  NWy4; 

sec.  31,  lots  1  and  2,  WViNEV*  and 
E'/4NWV4. 
T.  5  N.,  R.  87  W.,  6th  P.M. 

sec.  36.  lots  1  and  2,  WV4NEy4  and  NWVi. 

The  area  described  contains 
approximately  824.08  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  52835  at  the  Bureau 
of  Land  Management  (BLM),  Colorado 
State  Office,  2850  Youngfield  Street. 
Lakewood,  Colorado  80215,  and  at  the 
BLM  Craig  District  Office.  455  Emerson 
Street,  Craig,  Colorado  81625. 

Written  Notice  to  Intent  to  participate 
should  be  addressed  to  the  following 
persons  and  must  be  received  by  them 
within  30  days  after  the  publication  of 
this  Notice  of  Invitation  in  the  Federal 
Register 

Richard  D.  Tate,  Colorado  State  Office, 
Bureau  of  Land  Management,  2850 
Youngfield  Street.  Lakewood, 
Colorado  80215. 

Charles  N.  Thompson  or  Richard  Mills, 
Cyprus  Yampa  Valley  Coal 
Corporation,  29587  Routt  County  Road 
27  Oak  Creek,  Colorado  80467. 

Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 

Dated:  July  29, 1991. 

Alexa  L  Watson, 

Acting  Chief.  Mining  Law  and  Solid  Minerals 

Adjudication  Section. 

|FR  Doc.  91-18715  Filed  8-6-91;  8:45  am] 
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[OR-11&-6332-12:  H-910-G12 

Medford  District  Office;  01 
Motorized  Vehicle  Use  on 

agency:  Bureau  of  Land  Mj 
Interior. 

action:  Medford  District  O 
given  relating  to  off-highwa 
vehicle  use  on  public  lands 

summary:  Notice  is  hereby 
relating  to  the  use  of  off-hig 
vehicles  on  certain  public  li 
accordance  with  the  authoi 
requirements  of  Executive  ( 
and  11980  and  regulations  c 
43  CFR  part  8340. 

The  following  lands  unde 
administration  of  the  Burea 
Management  are  changed  f 
existing  open  designation  a 
hereby  redesignated  as  cloi 
highway  motor  vehicle  use. 

The  areas  affected  by  the 
designations  are  memaged  I 
Medford  District  and  are  lo 
Jackson  County,  Oregon. 

These  designations  are  p 
final  until  such  time  that  ch 
resource  management  wan 
modifications. 
FOR  FURTHER  INFORMATION 
Fred  Tomlins,  Outdoor  Rec 
Planner,  Bureau  of  Land  Mi 
3040  Biddle  Road.  Medford, 
97504,  telephone  (503)  770-1 
424-2311. 

Closed  Designadons 

The  lands  closed  to  off-h: 
vehicle  use  are  located  in  tl 
Peak  area  approximately  s( 
miles  northeast  of  Ashland 
legal  description  of  the  cloe 

WUUameCte  Meridian 

T.  38  S,  R.  2  E.. 
Section  17,  WM1NEV4,  NWV4 
Section  18.  SMiNEy4,  SWVi, 

These  lands  are  closed  tc 
prevent  damage  to  vegetati 
wildlife  in  the  area  and  to  ( 
conflicting  recreational  use 

These  designations  becoi 
upon  publication  in  the  Fed 
and  will  remain  in  effect  ui 
or  modified  by  the  Medfonj 
Manager.  Information  and  1 
above  areas  are  available  i 
of  Land  Management,  Medl 
Office,  3040  Biddle  Road.  \ 
Oregon  97504.  Telephone  [I 

Dated:  July  29. 1991. 
David  A.  lonea. 

District  Manager. 

[FR  Doc.  91-18660  FUed  8-6-91 
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Bureau  of  Land  Management 

[CO-920-91-4120-11;  COC  S283S] 

Colorado;  invitation  for  Coal 
Exploration  License  Application, 
Cyprus  Yampa  Valley  Coal  Corp. 

Pursuant  to  the  Minerals  Leasing  Act 
of  February  25. 1920,  as  amended,  and  to 
title  43,  Code  of  Federal  Regulations, 
part  3410,  members  of  the  public  are 
hereby  invited  to  participate  with 
Cyprus  Yampa  Valley  Coal  Corporation, 
in  a  program  for  the  exploration  of 
unleased  coal  deposits  owned  by  the 
United  States  of  America  in  the 
following  described  lands  located  in 
Routt  County,  Colorado: 

T.  5  N..  R.  86  W.,  6th  P.M. 

sec.  21,  NV4NEy4,  SW'ANE'A,  and  NWVi; 

sec.  31,  lots  1  and  2,  WHNEV*  and 
E'/iNWVi. 
T.  5  N.,  R.  87  W..  6th  P.M. 

sec.  36.  lots  1  and  2,  W'/4NEy4  and  NWV4. 

The  area  described  contains 
approximately  824.08  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  52835  at  the  Bureau 
of  Land  Management  (BLM),  Colorado 
State  Office,  2850  Youngfield  Street. 
Lakewood,  Colorado  80215.  and  at  the 
BLM  Craig  District  Office.  455  Emerson 
Street,  Craig,  Colorado  81625. 

Written  Notice  to  Intent  to  participate 
should  be  addressed  to  the  following 
persons  and  must  be  received  by  them 
within  30  days  after  the  publication  of 
this  Notice  of  Invitation  in  the  Federal 
Register 

Richard  D.  Tate,  Colorado  State  Office. 
Bureau  of  Land  Management,  2850 
Youngfield  Street.  Lakewood. 
Colorado  80215. 

Charles  N.  Thompson  or  Richard  Mills. 
Cyprus  Yampa  Valley  Coal 
Corporation.  29587  Routt  County  Road 
27  Oak  Creek.  Colorado  80467. 

Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 

Dated:  July  29. 1991. 
Alexa  L  Watson. 

Acting  Chief.  Mining  Law  and  Solid  Minerals 

Adjudication  Section. 

|FR  Doc.  91-18715  Filed  8-6-91;  8:45  am) 
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(OR-1 10-6332-12:  H-910-G1301] 

Medford  District  Office;  Off-Highway 
Motorized  Vehicle  Use  on  Public  Lands 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Medford  District  Office,  notice 
given  relatiog  to  off-highway  motorized 
vehicle  use  on  public  lands. 

Suiwmary:  Notice  is  hereby  given 
relating  to  the  use  of  off-highway 
vehicles  on  certain  public  lands  in 
accordance  with  the  authority  and 
requirements  of  Executive  Orders  11644 
and  11989  and  regulations  contained  in 
43  CFR  part  8340. 

The  following  lands  under  the 
administration  of  the  Bureau  of  Land 
Management  are  changed  from  the 
existing  open  designation  and  are 
hereby  redesignated  as  closed  to  off- 
highway  motor  vehicle  use. 

The  areas  affected  by  the 
designations  are  managed  by  the 
Medford  District  and  are  located  in 
Jackson  County,  Oregon. 

These  designations  are  published  as 
final  until  such  time  that  changes  in 
resource  management  warrant 
modifications. 

PON  FWrrHER  INFORMATION  CONTACT 

Fred  Tomlins,  Outdoor  Recreation 
Planner,  Bureau  of  Land  Management, 
3040  Biddle  Road,  Medford,  Oregon 
97504,  telephone  (503)  770-2311.  FTS 
424-2311. 

Closed  Designadons 

The  lands  closed  to  off-4iig}iway 
vehicle  use  are  located  in  the  Grizzly 
Peak  area  approximately  seven  (7)  air 
miles  northeast  of  Ashland,  Oregon.  The 
legal  description  of  the  closed  lands  is: 

Williamette  Meridian 
X  38  S    R.  2  EL 

Section  17,  WMiNEV*,  NWV«. 

Section  18.  SMiNEV*.  SWVi,  SEV*. 

These  lands  are  closed  to  OHV  use  to 
prevent  damage  to  vegetation,  soils,  and 
wildlife  in  the  area  and  to  prevent 
coofiicting  recreational  uses. 

These  designations  become  effective 
upon  publication  in  the  Federal  Register 
and  will  remain  in  effect  until  rescinded 
or  modified  by  the  Medford  District 
Manager.  Information  and  maps  of  the 
above  areas  are  available  at  the  Bureau 
of  Land  Management,  Medford  District 
Office.  3040  Biddle  Road.  Medford, 
Oregon  97504.  Telephone  (503)  770-2200. 

Dated;  July  29, 1991. 
David  A.  lonea. 
District  Manager. 
[FR  Doc.  91-18660  Filed  &-fr-91:  8:45  aaj 

WLUNO  CODE  4110-»-M 


[CA-»40-01-4212-24;  CACA  2S336] 

Conveyance  of  Mineral  Interests  In 
California 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Segregative  effect — conveyance 
of  the  reserved  mineral  interests. 

summary:  This  notice  will  correct  a 
typographical  error  in  the  land 
description  in  an  application  for  the 
conveyance  of  mineral  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judy  Bowers.  BLM  California  State 
Office.  2800  Cottage  Way,  room  E-2841, 
Federal  Office  Building,  Sacramento, 
California  95825.  (916)  978-182a  The 
land  description  for  serial  No.  CACA 
28336,  56  FR  314ia  July  la  1991.  is 
hereby  corrected  as  follows:  The  land 
description  shown  as  'T.  11  N.,  R.  3  W.. 
San  Bernardino  Meridian"  is  hereby 
corrected  to  read  'T.  11  N..  R.  13  W..  San 
Bernardino  Meridian". 

Dated:  July  29, 1991. 
Nancy ).  Alex, 
Chief.  Lands  Section. 
(FR  Doc.  gi-18n6  Filed  S-S-Ol;  6:45  am] 

BIUJNO  CODE  «»10-40-H 


[WY-060-01-421>-1«;  WYW11W2*] 

Realty  Action;  Direct  Sale  of  Put>lic 
l^nds;  Wyoming 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Realty  Action,  Direct 
Sale  of  Public  Lands  in  Natrona  County, 
Wyoming. 

summary:  The  Bureau  of  Land 
Management  has  determined  the  land 
described  below  is  suitable  for  sale 
under  section  203  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA)  of 
1976,  43  U.S.C  1713, 1719: 

Sixth  Principal  Meridian 

T.  40  N..  R.  79  W. 
sec.  7.  lots  1. 2. 

The  above  land  aggregates  70.12  acres 
in  Natrona  County,  Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Mortimer,  Area  Manager,  Plafte 
River  Resource  Area,  (307)  261-7500. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Land  Management  proposes 
to  sell  the  surface  estate  to  the  Town  of 
Edgerton,  pursuant  to  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1978. 43  U.S.C.  1713  and  1719.  The 
Town  of  Edgerton  wishes  to  acquire  the 
land  for  use  as  a  sanitary  landfill  site  for 
disposal  of  mimicipal  solid  waste. 


The  proposed  direct  sale  is  scheduled 
for  September  30, 1991.  The  land  parcel 
is  to  be  offered  at  fair  market  value. 
Prior  to  consummation  of  the  sale,  the 
Town  of  Edgerton  must  provide 
evidence  that  a  solid  waste  disposal 
permit  has  been  issued  by  the  Wyoming 
Department  of  Environmental  Quality. 

The  proposed  sale  will  serve 
important  public  objectives.  This  land 
has  been  evaluated  and  determined 
physically  suited  to  operation  of  a 
sanitary  landfill.  The  land  contains  no 
other  known  public  values.  Sale  of  tt>e 
land  is  in  conformance  with  the  Platte 
River  Resource  Area  Resource 
Management  Plan,  and  Natrona  County 
officials  have  been  notified  of  die  sale. 
Detailed  information  concerning  the 
proposed  sale  including  planning 
documents,  mineral  report,  and 
environmental  assessment  is  availabk 
at  the  Bureau  of  Land  management, 
Platte  River  Resource  Area  Office,  815 
Connie  Street,  P.O.  Box  2420.  Mills.  WY 
82644. 

Conveyance  of  the  above  land  will  be 
subject  ta 

1.  Reservation  of  a  right-of-way  for 
ditches  or  canals  pursuant  to  the  Act  of 
August  30, 1890,  43  U.S.C.  945. 

2.  Reservation  of  all  minerals  to  the 
United  States  with  the  right  to  prospect 
for,  mine  and  remove  the  same. 

3.  Right-of-way  WYW88233  for  the 
Light  Plant  Road  (CouDty  Road  #116) 
held  by  Natrona  County. 

4.  Oil  and  gas  lease  WYW105300  held 
by  GLG  Energy  Company. 

A  portion  of  the  public  land  involved 
was  leased  for  grazing  by  Frank 
Shepperson  (Lease  No.  496014).  The 
lease  expired  on  March  31. 1991.  A  two 
year  advance  notice  was  afforded  the 
lessee  beginning  May  16,  1969.  Frank 
Shepperson  is  the  owner  of  range 
improvement  fence  #1266  on  the 
property  being  sold.  The  Town  of 
Edgerton  will  be  required  to  reimburse 
Frank  Shepperson  for  the  adjusted  value 
of  the  improvements. 

The  pubhc  land  described  above  shall 
be  segregated  from  all  forms  of 
appropriation  under  the  pubUc  land 
laws,  including  the  mining  and  mineral 
leasing  laws  upon  publication  of  this 
notice  in  the  Federal  Register.  The 
segregative  effect  will  end  upon 
issuance  of  the  patent  or  270  days  from 
the  date  of  this  publication,  whichever 
comes  first. 

For  a  period  of  45  days  from  the  date 
of  issuance  of  this  notice  in  the  Federal 
Register,  interested  parties  may  sulanit 
comments  to  the  District  Manager. 
Casper  District  1701  East  E  Street 
Casper,  Wyoming.  82601.  Any  adverse 
comments  will  be  evaluated  by  the  Statu 
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Director,  who  may  sustain,  vacate  or 
modify  the  realty  action.  In  the  absence 
of  adverse  comments  or  in  the  absence 
of  any  action  by  the  State  Director,  this 
realty  action  will  become  final. 

Dated:  July  29, 1991. 
fames  W.  Monroe, 

District  Manager. 

[FR  Doc.  91-18661  Filed  8-6-91;  8:45  am] 

BtLUNQ  COOC  4310-22-M 


[CO-942-91-4730-12] 

Colorado:  Filing  of  Plats  of  Survey 

July  22. 1991. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10  a.m..  June  22, 
1991. 

The  plat  representing  the  dependent 
resurvey  of  positions  of  the  east 
boundary  and  subdivisions!  lines,  an 
extension  survey,  and  the  subdivision  of 
section  22.  T.  4  S..  R.  75  W..  Sixth 
Principal  Meridian,  Colorado.  Group  No. 
689,  was  accepted  May  29. 1991. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  Imes  and  the  subdivision 
of  certain  sections.  T.  13  S..  R.  86  W., 
Sixth  Principal  Meridan,  Colorado, 
Group  No.  882,  was  accepted  June  14, 
1991. 

The  plat  representing  the  metes-and- 
bounds  survey  of  lot  6  in  section  2.  T.  15 
S.,  R.  103  W..  Sixth  Principal  Meridan. 
Colorado.  Group  No.  911,  was  accepted 
June  13. 1991. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Eleventh 
Standard  Parallel  North  (south 
boundary,  T.  45  N.,  R.  12  W.).  survey  of 
Tract  37,  and  the  independent  resurvey 
of  the  line  between  sections  3  and  4.  T. 
44  N..  R.  12  W..  New  Mexico  Principal 
Meridan,  Colorado,  Group  No.  917,  was 
accepted  April  18, 1991. 

The  supplemental  plat  creating  new 
lot  5  from  previously  designated  lot  4,  is 
based  upon  the  plats  approved  April  15. 
1924  and  April  5. 1990. 10  S.,  R.  88  W.. 
Sixth  Principal  Meridan.  Colorado,  was 
accepted  May  30. 1991. 

This  supplemental  plat  was  prepared 
to  replace  lot  4  in  section  4  with  new  lot 
5  which  excludes  a  portion  of  the 
patented  Carbonate  lode.  Mineral 
Survey  No.  5443A. 

The  supplemental  plat  creating  new 
lots  16. 17, 18,  and  19,  from  previously 
designed  lots  1  and  2,  is  based  upon  the 
plat  approved  August  17. 1988.  T.  9  S..  R. 
81  W..  Sixth  Principal  Meridian,  was 
accepted  June  13, 1991. 


This  supplemental  plat  was  prepared 
to  provide  descriptions  of  public  lands 
already  withdrawn  for  the  Bureau  of 
Reclamation  Frying  Pan-Arkansas 
Project  and  lands  that  are  proposed  for 
withdrawal  for  project  purposes. 

The  amended  plat  clarifying  the 
measurements  from  the  south  V*  section 
comer  of  section  36  to  the  witness 
comer  of  sections  35  and  36  on  the  First 
Standard  Parallel  South  (south 
boundary),  T.  5  S..  R.  88  W.,  Sixth 
Principal  Meridan.  Colorado,  was 
accepted  May  7. 1991. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  representing  the  dependent 
resurvey  of  the  south  boundary  and 
portions  of  subdivisional  lines,  and  the 
subdivision  of  certain  sections,  T.  42  N., 
R.  3  W..  New  Mexico  Principal  Meridan, 
Colorado,  Group  No.  890,  was  accepted 
June  14, 1991. 

The  plat  representing  the  dependent 
resurvey  of  the  north  boundary,  T.  41  N., 
R.  3  W.,  New  Mexico  Principal 
Meridian,  Colorado,  Group  No.  890,  was 
accepted  June  14, 1991. 

The  following  plat  will  be 
immediately  placed  in  the  open  files  and 
will  be  available  to  the  pulbic  as  a 
matter  of  information.  Copies  of  this  plat 
may  be  furnished  to  the  public  upon 
payment  of  the  appropriate  fee.  This 
plat  will  be  regarded  as  officially  filed 
as  of  10  a.m.  on  September  16. 1991,  as 
provided  for  in  43  CFR  1813.1-2  (BLM 
Manual)  section  2097 — Opening  Orders 
is  required. 

The  plat  representing  the  original 
survey  of  the  west  boundary,  T.  41  Vi  N.. 
R.  3  W..  New  Mexico  Principal  Meridan, 
Colorado.  Group  No.  890,  was  accepted 
June  14, 1991. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Forest  Service. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office. 
Bureau  of  Land  Management.  2850 
Youngfield  Street.  Lakewood,  Colorado, 
80215. 

Jack  A.  Eaves, 

Chief.  Cadastral  Surveyor  for  Colorado. 
(FR  Doc.  91-18717  Filed  8-6-91;  8:45  amj 

BtLUNQ  COOC  4310-JB-M 

(MT-930-4214-10;  NDM  79193] 

Proposed  Withdrawal  and  Op|>ortunlty 
for  Public  Meeting;  Nortti  Dakota 

Correction 

In  notice  document  91-15719 
appearing  on  Page  30399  in  the  issue  of 
Tuesday,  July  2, 1991,  please  make  the 
following  correction: 


In  the  second  line  of  the  document 
heading,  "Montana"  should  read  "North 
Dakota." 

Dated:  July  18, 1991. 
John  A.  Kwiatkowski, 

Deputy  State  Director,  Division  of  Lands  and 

Renewable  Resources. 

[FR  Doc.  91-17644  Filed  8-6-91;  8:45  am] 

WLUNO  COOC  4310-ON-M 


Bureau  of  Reclamation 

Quarterly  Status  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiations 

agency:  Bureau  of  Reclamation 
(Reclamation),  Department  of  the 
Interior. 

action:  Notice. 

summary:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  September  1991.  This  notice  is 
one  of  a  variety  of  means  being  used  to 
inform  the  public  about  proposed 
contractual  actions  for  water  service 
and  repayment.  The  Reclamation 
announcements  of  individual  repayment 
and  water  service  contract  actions  will 
be  published  in  the  Federal  Register  and 
in  newspapers  of  general  circulation  in 
the  areas  determined  by  Reclamation  to 
be  affected  by  the  proposed  action. 
Announcements  may  be  in  the  form  of 
news  releases,  legal  notices,  official 
letters,  memorandums,  or  other  forms  of 
written  material.  Meetings,  workshops, 
and/or  hearings  may  also  be  used,  as 
appropriate,  to  provide  local  publicity. 
The  public  participation  requirements 
do  not  apply  to  proposed  contracts  for 
the  sale  of  surplus  or  interim  irrigation 
water  for  a  term  of  1  year  or  less.  The 
Secretary  of  the  Interior  or  the  district 
may  invite  the  public  to  observe  any 
contract  proceedings.  All  public 
participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act  if  Reclamation 
determines  that  the  contract  action  may 
or  will  have  "significant"  environmental 
effects. 

ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dick  L.  Porter,  Chief,  Contracts  and 
Repayment  Division,  Bureau  of 
Reclamation.  1849  C  Street  NW.. 


Washington.  DC  20240;  telep 
2&&-3014,  (FTS)  268-3014. 

SUPPLEMENTARY  INFORMATIO 

to  section  226  of  the  Reclamj 
Reform  Act  of  1982  (96  Stat, 
to  section  S  426.20  of  the  rult 
regulations  published  in  the 
Register  dated  December  6, 1 
48.  page  54785,  Reclamation 
notice  of  proposed  or  amend 
repayment  contract  actions  ( 
contract  for  the  delivery  of  w 
irrigation  or  other  uses  in  ne 
general  circulation  in  the  aff 
at  least  60  days  prior  to  cont 
execution  and.  pursuant  to  tl 
Revised  Public  Participation 
Procedures"  for  water  servic 
repayment  contract  negotiati 
published  in  the  Federal  Reg 
February  22, 1982.  Vol.  47.  pc 
tabulation  is  provided  below 
proposed  contractual  action; 
the  five  Reclamation  regions 
proposed  action  listed  is.  or ; 
to  be.  in  some  stage  of  the  cc 
negotiation  process  during  Ji 
or  September  of  1991. 

When  contract  negotiation 
completed,  and  prior  to  exec 
proposed  contract  form  must 
approved  by  the  Secretary,  o 
to  delegated  or  redelegated  £ 
the  Commissioner  of  Reclam 
of  the  Regional  Directors.  In 
instances,  congressional  revi 
approval  of  a  report,  water  r 
terms  and  conditions  of  the  ( 
may  be  involved. 

This  notice  is  one  of  a  vari 
means  being  used  to  inform  I 
about  proposed  contractual  i 
Individual  notices  of  intent  ti 
and  other  appropriate  annou 
are  made  in  the  Federal  Regi 
those  actions  found  to  have  ^ 
public  interest.  When  this  is 
the  date  of  publication  is  giv 

Acronym  DaRnitions  Used  Here 

(FR)  Federal  Register 
(ID)  Irrigation  District 
(IDD)  Irrigation  and  Drainage  Di 
(M&IJ  Municipal  and  Industrial 
(D&MC)  Drainage  and  Minor  Co 
(R&BJ  Rehabilitation  and  Betten 
(O&M)  Opei^tion  and  Maintena 
(CAP)  Central  Arizona  Project 
(CUP)  Central  Utah  Project 
(CVP)  CenU-al  Valley  Project 
(P-SMBP)  Pick-Sloan  Missouri  B 
(CRSP)  Colorado  River  Storage  1 
(SRPA)  Small  Reclamation  Proje 
(BCP)  Boulder  Canyon  Project 

Pacific  Northwest  Region 

Bureau  of  Reclamation,  55< 
Street,  Box  043,  Boise,  Idaho 
telephone  (208)  334-1894. 


I' 
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In  the  second  line  of  the  document 
heading,  "Montana"  should  read  "North 
Dakota." 

Dated:  July  18, 1991. 
John  A.  Kwiatkowaki, 

Deputy  State  Director,  Division  of  Lands  and 

Renewable  Resources. 

[FR  Doc.  91-17644  Filed  8-6-91;  8:45  am) 

BILUNO  COOE  4310-ON-M 


Bureau  of  Reclamation 

Quarterly  Status  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiations 

agency:  Bureau  of  Reclamation 
(Reclamation).  Department  of  the 
Interior. 

action:  Notice. 

summary:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  September  1991.  This  notice  is 
one  of  a  variety  of  means  being  used  to 
inform  the  public  about  proposed 
contractual  actions  for  water  service 
and  repayment.  The  Reclamation 
announcements  of  individual  repayment 
and  water  service  contract  actions  will 
be  published  in  the  Federal  Register  and 
in  newspapers  of  general  circulation  in 
the  areas  determined  by  Reclamation  to 
be  affected  by  the  proposed  action. 
Announcements  may  be  in  the  form  of 
news  releases,  legal  notices,  official 
letters,  memorandums,  or  other  forms  of 
written  material.  Meetings,  workshops, 
and/or  hearings  may  also  be  used,  as 
appropriate,  to  provide  local  publicity. 
The  public  participation  requirements 
do  not  apply  to  proposed  contracts  for 
the  sale  of  surplus  or  interim  irrigation 
water  for  a  term  of  1  year  or  less.  The 
Secretary  of  the  Interior  or  the  district 
may  invite  the  public  to  observe  any 
contract  proceedings.  All  public 
participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act  if  Reclamation 
determines  that  the  contract  action  may 
or  will  have  "significant"  environmental 
effects. 

ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dick  L  Porter.  Chief.  Contracts  and 
Repayment  Division.  Bureau  of 
Reclamation.  1849  C  Street  NW.. 


Washington.  DC  20240;  telephone  (202) 
208-3014,  (FTS)  268-3014. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273).  and 
to  section  S  426.20  of  the  rules  and 
regulations  published  in  the  Federal 
Register  dated  December  6. 1983,  Vol. 
48,  page  54785,  Reclamation  will  publish 
notice  of  proposed  or  amendatory 
repayment  contract  actions  or  any 
contract  for  the  delivery  of  water  for 
irrigation  or  other  uses  in  newspapers  of 
general  circulation  in  the  affected  area 
at  least  60  days  prior  to  contract 
execution  and.  pursuant  to  the  "Final 
Revised  Public  Participation 
Procedures"  for  water  service  and 
repayment  contract  negotiations, 
published  in  the  Federal  Register  dated 
February  22, 1982,  Vol.  47.  page  7763,  a 
tabulation  is  provided  below  of  all 
proposed  contractual  actions  in  each  of 
the  five  Reclamation  regions.  Each 
proposed  action  listed  is.  or  is  expected 
to  be,  in  some  stage  of  the  contract 
negotiation  process  during  )uly.  August, 
or  September  of  1991. 

When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary,  or  pursuant 
to  delegated  or  redelegated  authority, 
the  Commissioner  of  Reclamation  or  one 
of  the  Regional  Directors.  In  some 
instances,  congressional  review  and 
approval  of  a  report,  water  rate,  or  other 
terms  and  conditions  of  the  contract 
may  be  involved. 

This  notice  is  one  of  a  variety  of 
means  being  used  to  inform  the  public 
about  proposed  contractual  actions. 
Individual  notices  of  intent  to  negotiate, 
and  other  appropriate  announcements, 
are  made  in  the  Federal  Register  for 
those  actions  found  to  have  widespread 
public  interest.  When  this  is  the  case, 
the  date  of  publication  is  given. 

Acronym  DeHnitions  Used  Herein 

(FR)  Federal  Register 

(ID)  Irrigation  District 

(IDD)  Irrigation  and  Drainage  District 

(M&I)  Municipal  and  Industrial 

(D&MC)  Drainage  and  Minor  Construction 

(R&B)  Rehabilitation  and  Betterment 

(O&M)  Operation  and  Maintenance 

(CAP)  Central  Arizona  Project 

(CUP)  Central  Utah  Project 

(CVP)  CenU-al  Valley  Project 

(P-SMBP)  Pick-Sloan  Missouri  Basin  Program 

(CRSP)  Colorado  River  Storage  Project 

(SRPA)  Small  Reclamation  Projects  Act 

(BCP)  Boulder  Canyon  Project 

Pacific  Northwest  Region 

Bureau  of  Reclamation,  550  West  Fort 
Street,  Box  043,  Boise,  Idaho  83724-0043, 
telephone  (208)  334-1894. 


1.  Cascade  Reservoir  Water  Users, 
Boise  Project,  Idaho:  Repayment 
contract  for  irrigation  and  M&I  water; 
19,201  acre-feet  of  stored  water  in 
Cascade  Reservoir. 

2.  Individual  Irrigators,  M&I,  and 
Miscellaneous  Water  Users,  Pacific 
Northwest  Region.  Idaho,  Montana. 
Oregon,  and  Washington:  Temporary 
(interim)  water  service  contracts  for 
surplus  project  water  for  irrigation  or 
M&I  use  to  provide  up  to  10,000  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  long-term  contracts  for  similar 
service  for  up  to  1,000  acre-feet  of  water 
annually. 

3.  Rogue  River  Basin  Water  Users, 
Rogue  River  Basin  Project.  Oregon: 
Water  service  contracts;  $5  per  acre-foot 
or  $50  minimum  per  annum  for  terms  up 
to  40  years. 

4.  Willamette  Basin  Water  Users. 
Willamette  Basin  Project,  Oregon: 
Water  service  contracts;  $1.50  per  acre- 
foot  or  $50  minimum  per  annum  for 
terms  up  to  40  years. 

5.  Irrigation  Districts  and  Similar 
Water  User  Entities:  Amendatory 
repayment  and  water  service  contracts; 
purpose  is  to  conform  to  the 
Reclamation  Reform  Act  of  1982  (Pub.  L. 
97-293). 

6.  Forty-four  Palisades  Reservoir 
Shareholders,  Minidoka  Project,  Idaho- 
Wyoming:  Contract  amendments  to 
extend  term  for  which  contract  water 
may  be  subleased  to  other  parties. 

7.  City  of  Cle  Elum,  Yakima  Project. 
Washington:  Amendatory  or 
replacement  M&I  water  service  contract; 
2.200  acre-feet  (1,350  gallons  per  minute) 
annually  for  the  term  of  up  to  40  years. 

8.  Baker  Valley  Irrigation  District, 
Baker  Project.  Oregon:  Irrigation  water 
service  contract  on  a  surplus 
inferruptible  basis  to  serve  up  to  13,000 
acres;  sale  of  excess  capacity  in  Mason 
Reservoir  (Phillips  Lake)  for  the  term  of 
up  to  40  years. 

9.  Crooked  River  Project,  Oregon: 
Irrigation  repayment  or  water  service 
contracts  with  several  individuals,  with 
the  Ochoco  Irrigation  District,  and  with 
North  Unit  Irrigation  District  for  a  total 
of  up  to  25,000  acre-feet  of  storage  space 
in  Prineville  Reservoir  (Arthur  R. 
Bowman  Dam). 

10.  Minidoka-Palisades  Project: 
Repayment  contract  with  Palisades 
Water  Users  Inc.,  for  additional  500 
acre-feet  of  storage  space  in  Palisades 
Reservoir. 

11.  Willow  Creek  Project,  Oregon: 
Repayment  or  water  service  contracts 
for  a  total  of  up  to  3,500  acre-feet  of 
storage  space  in  Willow  Creek 
Reservoir. 

12.  Four  Project  Spaceholders, 
Minidoka-Palisades  Project.  Idaho- 


Wyoming:  Contract  amsndments  to 
provide  for  rental  of  water  to  other 
parties. 

13.  Bridgeport  Irrigation  District,  Chief 
Joseph  Dam  Project.  Washington: 
Warren  Act  contract  for  the  use  of  an 
irrigation  outlet  in  Chief  Joseph  Dam. 

14.  Hermiston  Irrigation  District. 
Umatilla  Project,  Oregon:  Repayment 
contract  for  reimbursable  cost  for 
Safety-of-Dams  repairs  to  Cold  Springs 
Dam. 

15.  Ochoco  Irrigation  District  and 
Various  Individual  Spaceholders, 
Crooked  River  Project.  Oregon: 
Repayment  contract  for  reimbursable 
cost  for  Safety-of-Dam  repairs  to  Arthur 
R.  Bowman  Dam  and  Ochoco  Dams. 

16.  The  Dalles  Irrigation  District.  The 
Dalles  Project,  Oregon:  SRPA  loan 
repayment  contract;  $2,000,000  proposed 
loan  obligation. 

17.  Oroville-Tonasket  Irrigation 
District,  Chief  Joseph  Dam  Project. 
Washington:  SRPA  loan  repayment 
contract;  $661,500  proposed  loan 
obligation. 

18.  State  of  Idaho,  Payette  Division  of 
the  Boise  Project.  Idaho.  Proposed 
repayment  contracts  with  the  State  of 
Idaho  for  the  sale  of  uncontracted  space 
in  Cascade  and  Deadwood  Reservoirs. 

19.  Sidney  Irrigation  Cooperative. 
Willamette  Basin  Project.  Oregon: 
Irrigation  water  service  contract  for 
approximately  2.300  acre-feet;  $1.50  per 
acre-foot  for  a  term  of  up  to  40  years. 

20.  P.P.R.T.  Water  System.  Inc..  Idaho: 
Amendatory  contract  to  defer  the  1991 
and  1992  construction  installments  of  a 
contract  for  a  loan  to  construct  facilities 
authorized  pursuant  to  the  Emergency 
Drought  Act  of  1977.  Replacement  of 
facilities  is  needed  and  the  contractor 
has  experienced  several  years  of 
drought  conditions. 

21.  Douglas  County.  Oregon:  SRPA 
loan  repayment  contract;  proposed  loan 
obligation  of  $20,715,760  and  grant  of 
$9,228,380. 

22.  Othello  School  District  No.  147. 
Columbia  Basin  Project,  Washington:  30 
acre-feet  for  irrigation  of  lawns. 

23.  Ochoco  Irrigation  District.  Crooked 
River  Project.  Oregon:  1-year  temporary 
water  service  contract  for  12,000  acre- 
feet  of  storage  in  Prineville  Reservoir  to 
reduce  drought  impacts. 

Mid-Pacific  Region 

Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento.  California  95825- 
1989.  telephone  (916)  978-5030. 

1.  Tuolumne  Regional  Water  District, 
CVP.  California:  Water  service  contract, 
up  to  9.000  acre-feet  from  New  Melones 
Reservoir. 
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2.  Calaveras  County  Water  District, 
CVP,  California:  Water  service  contract, 
up  to  2.000  acre-feet  from  New  Melones 
Reservoir;  Federal  Register  notice 
published  February  5. 1982,  Vol.  47,  page 
5473. 

3.  Individual  irrigators,  M&I  and 
miscellaneous  water  users,  Mid-Pacific 
Region,  California,  Oregon,  and  Nevada. 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigation,  M&I  or  fish  and  wildlife 
purposes  providing  up  to  10,000  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  temporary  Warren  Act  contracts 
for  use  of  project  facilities  for  terms  up 
to  1  yean  long-term  contracts  for  similar 
service  for  up  to  1,000  acre-feet 
annually. 

Note:  Copies  of  the  standard  form  of 
temporary  water  service  contract  for  the 
various  types  of  service  are  available,  upon 
written  request,  from  the  Regional  Director  at 
the  address  shown  above. 

4.  Friant  Unit  Contractors,  CVP, 
California:  Renewal  of  existing  long- 
term  water  service  contracts  with 
numerous  contractors  on  the  Friant-Kern 
and  Madera  Canals,  or  who  divert  from 
Millerton  Reservoir,  whose  contracts 
expire  1991-1997  with  two  contracts 
expiring  later.  Water  quantities  in 
existing  contracts  range  from  1,200  to 
175,440  acre-feet. 

5.  ID'S  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.L.  97-293) 

6.  State  of  California,  CVP.  California: 
Conlract(s)  for,  (1)  sale  of  interim  water 
to  the  Department  of  Water  Resources 
for  use  by  the  State  Water  Project 
Contractors,  and  (2)  acquisition  of 
conveyance  capacity  in  the  California 
Aqueduct  for  use  by  the  CVP  as 
contemplated  in  the  Coordinated 
Operation  Agreement. 

7.  Madera  ID,  Madera  Canal,  CVP, 
California:  Warren  Act  contract  to 
convey  and/or  store  nonproject  water 
through  project-facilities. 

8.  County  of  Tulare,  CVP,  California: 
Amendatory  water  service  contract,  to 
provide  an  additional  1,908  acre-feet 
and  reallocate  400  acre-feet  of  water 
from  the  Ducor  ID  for  a  total  increase  of 
2,308  acre-feet. 

9.  Shasta  Dam  area  Public  Utilities 
District,  CVP,  California:  Renewal/ 
Increase  of  M&I  water  supply  contract. 
Less  than  6,000  acre-feet. 

10.  U.S.  Fish  and  Wildlife  Service, 
CVP,  California:  Long-term  contract  for 
water  supply  for  Federal  refuge  in 
Grasslands  area  of  California. 

11.  North  Kern  Water  Storage  District, 
Buena  Vista  Water  Storage  District, 


Tulare  Lake  Basin  Water  Storage 
District,  and  Hacienda  Water  District, 
Kern  River  Project,  California: 
Amendatory  contract  to  provide  storage 
space  for  M&I  water. 

12.  Contra  Costa  Water  district,  CVP. 
California:  Amendatory  water  service 
contract  to  add  an  additional  point  of 
delivery  to  accommodate  the  district's 
proposed  Los  Vaqueros  Project. 
Amendment  will  also  conform  contract 
to  current  water  ratesetting  policies. 

13.  San  Juan  Suburban  Water  District, 
CVP,  California:  Amend  Contract  No. 
14-06-0200-152A  to  provide  for  the 
current  CVP  water  rates  to  conform  the 
contract  with  the  provisions  of  section 
105  and  106  of  Public  Law  99-548. 

14.  Centerville  Commimity  Services 
District,  CVP,  California:  Water  service 
contract  for  up  to  8C0  acre-feet  of  M&I 
water  annually. 

15.  Shasta  County  Water  Agency, 
CVP,  California:  Amendatory  water 
service  contract  to  provide  for  reduction 
in  annual  entitlement  of  800  acre-feet. 

16.  Mid-Pacific  Region,  California. 
Oregon.  Nevada:  Amendatory  contracts 
to  include  the  provision  of  the  Act  of 
July  2, 1956  (70  Stat.  483)  and/or  the  Act 
of  June  21, 1963  \77  Stat.  68)  in  existing 
water  service  contracts. 

17.  California  Department  of 
Corrections,  CVP,  California:  Water 
service  for  up  to  1,000  acre-feet  of  water 
annually  to  serve  the  Sierra 
Conservation  Center  (a  State  prison] 
near  Jamestown,  California. 

18.  Redwood  Valley  Water  District, 
SRPA,  California:  Amendatory  loan 
repayment  contract 

19.  Placer  County  Water  Agency. 
CVP.  California:  Amend  Contract  No. 
14-06-200-5082A  to  provide  for  the 
current  CVP  water  rates. 

20.  Broadview  Water  District.  CVP. 
California:  Amend  Contract  No.  14-06- 
200-6092  to  provide  for  change  in  point 
of  diversion,  right  to  construct  new 
tiumout  on  the  San  Luis  Canal,  and 
contract  renewal. 

21.  Sutter  Butte  Mutual  Water 
Company,  CVP,  California:  Water 
service  contract  for  a  long-term 
supplemental  water  supply.  Contract 
will  assure  company's  water  users  an 
alternate  water  supply  during  periods  of 
deficiency  in  their  appropriative  water 
rights.  Axiinual  water  quantity  not 
determined  at  this  time. 

22.  Paramount  Citrus  Association, 
CVP,  California:  Contract  to  convey 
nonproject  water  through  Federal 
facilities  with  exemption  of  RRA  under 
43  CFR  426.18.  Up  to  4,000  acre-feet  of 
water  to  be  transferred  through  Friant- 
Kern  Canal  for  delivery  to  Southern  San 
Joaquin  Municipal  District. 


23.  Butte  Slough  Irrigation  Company, 
CVP,  California:  Water  service  contract 
for  a  long-term  supplemental  water 
supply.  Contract  will  assure  company's 
water  users  an  alternate  water  supply 
during  periods  of  deficiency  in  their 
appropriative  water  rights.  Annual 
water  quantity  not  determined  at  this 
time. 

24.  Lindsay-Strathmore  ID,  Friant- 
Kern  Canal  CVP.  California:  Warren 
Act  contract  to  convey  and/or  store 
nonproject  water  through  project 
facilities. 

25.  Madera  ID.  Hidden  Unit,  CVP, 
California:  Renewal  of  existing  water 
service  contract  for  24,000  acre-feet  of 
water  which  expires  February  29, 199Z 

26.  Chowchilla  WD,  Buchanan  Unit, 
CVP,  California:  Renewal  of  existing 
water  service  contract  for  24,000  acre- 
feet  of  water  which  expires  February  29, 
1992. 

27.  Truckee-Carson  Irrigation  District, 
Newlands  Project,  Nevada:  Warren  Act 
contract  to  convey  and/or  store 
nonproject  water  in  Project  facilities. 

28.  Truckee-Carson  Irrigation  District, 
Newlands  Project  Nevada:  Contract  for 
repayment  of  construction  costs  of 
Newlands  Project. 

29.  Santa  Barbara  County  Water 
Agency,  Cachuma  Project  CaHfomia: 
Repayment  contract  for  reimbursement 
of  funds  expended  under  the  Emergency 
Fund  Act  for  continuation  of  water 
service. 

30.  San  Luis  Water  District,  CVP. 
California:  Amendatory  water  service 
contract  to  provide  that  the  district  pay 
full  O&M  rate  for  all  deliveries  resulting 
from  the  Azhderian  Pumping  Plant 
enlargement  and  the  cost  of  service  rate 
for  such  deliveries  beginning  in  1996  and 
each  year  thereafter. 

31.  United  Water  Conservation 
District,  SRPA,  California:  Amendatory 
loan  repayment  contract. 

32.  Carmichael  Irrigation  District 
CVP,  California:  Water  service  contract 
for  a  long-term  supplemental  wafer 
supply.  Contract  will  assure  district's 
water  users  an  alternate  water  supply 
during  periods  of  deficiency  in  their 
appropriative  water  rights.  Annual 
water  quantity  not  determined  at  this  , 
time. 

33.  Delta-Mendota  Canal  Contractors, 
CVP,  California:  Renewal  of  existing 
long-term  water  service  contracts  with 
numerous  contractors  on  the  Delta- 
Mendota  Canal  whose  contracts  expire 
in  1994-2003.  Water  quantities  in 
existing  contracts  range  from  70  to 
50,000  acre-feet 

34.  Sacramento  Coimty  Water 
Agency,  CVP,  California:  Long-term 


water  service  contract  for  22, 
feet  for  M&I  use. 

35.  San  Juan  Suburban  Wa' 
CVP,  California:  Long-term  w 
service  contract  for  13,000  ac: 
M&I  use. 

36.  El  Dorado  County  Wate 
CVP,  California:  Long-term  w 
service  contract  for  15,000  ac: 
M&I  use. 

37.  East  Bay  Municipal  Util 
CVP,  California;  Amendatory 
No.  14-06-200-5183A  to  provi 
current  CVP  water  rates  and 
change  in  point  of  diversion. 

38.  City  of  Redding,  CVP,  C 
Amendment  to  Contract  No. : 
5272A  to  add  point  of  diversii 
turnout,  Spring  Creek  Power  i 
facilitate  proposed  water  tret 
plant  for  Buckeye  service  are 

39.  United  States  Departme 
Veteran  Affairs,  CVP,  Califor 
Contract  for  M&I  water  purp( 
support  of  the  new  Veterans '. 
Cemetery  under  construction 
Nella,  California. 

40.  Century  Ranch  Water  C 
Inc.,  CVP,  California:  Long-te 
exchange  contract  for  M&l  le 
acre-feet,  -Stony  Creek  Water 
Black  Butte  Dam. 

41.  State  of  California.  Dep 
Forestry.  CVP,  California:  Wi 
exchange  agreement,  less  tha 
feet,  above  Black  Butte  Dam. 

Lower  Colorado  Region 

Bureau  of  Reclamation,  PO 
(Nevada  Highway  and  Park  S 
Boulder  City,  Nevada  89005. 1 
(702)  293-8538. 

1.  Agricultural  and  M&I  wa 
CAP.  Arizona:  Water  service 
subcontracts — a  certain  percc 
available  supply  for  irrigatior 
and  up  to  640,000  acre-feet  pe 
M&I  use. 

2.  Southern  Arizona  Water 
Settlement  Act:  Sale  of  up  to 
feet  per  year  of  municipal  effl 
City  of  Tucson,  Arizona. 

3.  Contracts  with  five  agric 
entities  located  near  the  Cole 
Boulder  Canyon  Project  (BCP 
Water  service  contracts  for  u 
acre-feet  per  year  total. 

4.  Gila  River  Indian  Commi 
Arizona:  Water  service  contr 
delivery  of  up  to  173,100  acre 
year. 

5.  Irrigation  districts  and  si 
user  entities:  Amendatory  rep 
and  water  service  contracts;  ] 
to  conform  to  the  Reclamatioi 
Act  of  1982  (Pub.  L.  97-293). 

6.  Indian  and  non-Indian  a; 
and  M&I  water  users,  CAP,  A 
Contracts  and  amendments  f( 
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23.  Butte  Slough  Irrigation  Company, 
CVP,  California:  Water  service  contract 
for  a  long-term  supplemental  water 
supply.  Contract  will  assure  company's 
water  users  an  alternate  water  supply 
during  periods  of  deflciency  in  their 
appropriative  water  rights.  Annual 
water  quantity  not  determined  at  this 
time. 

24.  Lindsay-Strathmore  ID,  Friant- 
Kem  Canal  CVP,  California:  Warren 
Act  contract  to  convey  and/or  store 
nonproject  water  through  project 
facilities. 

25.  Madera  ID,  Hidden  Unit,  CVP, 
California:  Renewal  of  existing  water 
service  contract  for  24,000  acre-feet  of 
water  which  expires  February  29, 1992. 

26.  Chowchilla  WD,  Buchanan  Unit. 
CVP,  California:  Renewal  of  existing 
water  service  contract  for  24,000  acre- 
feet  of  water  which  expires  February  29, 
1992. 

27.  Truckee-Carson  Irrigation  District, 
Newlands  Project,  Nevada:  Warren  Act 
contract  to  convey  and/or  store 
nonproject  water  in  Project  facilities. 

28.  Truckee-Carson  Irrigation  District, 
Newlands  Project,  Nevada:  Contract  for 
repayment  of  construction  costs  of 
Newlands  Project. 

29.  Santa  Barbara  County  Water 
Agency,  Cachuma  Project,  CaHfomia: 
Repayment  contract  for  reimbursement 
of  funds  expended  under  the  Emergency 
Fund  Act  for  continuation  of  water 
service. 

30.  San  Luis  Water  District,  CVP. 
California:  Amendatory  water  service 
contract  to  provide  that  the  district  pay 
full  O&M  rate  for  all  deliveries  resulting 
from  the  Azhderian  Pumping  Plant 
enlargement  and  the  cost  of  service  rate 
for  such  deliveries  beginning  in  1996  and 
each  year  thereafter. 

31.  United  Water  Conservation 
District,  SRPA,  California:  Amendatory 
loan  repayment  contract. 

32.  Carmichael  Irrigation  District, 
CVP,  California:  Water  service  contract 
for  a  long-term  supplemental  water 
supply.  Contract  will  assure  district's 
water  users  an  alternate  water  supply 
during  periods  of  deficiency  in  their 
appropriative  water  rights.  Annual 
water  quantity  not  determined  at  this  ^ 
time. 

33.  Delta-Mendota  Canal  Contractors, 
CVP,  California:  Renewal  of  existing 
long-term  water  service  contracts  with 
numerous  contractors  on  the  Delta- 
Mendota  Canal  whose  contracts  expire 
in  1994-2003.  Water  quantities  in 
existing  contracts  range  from  70  to 
50,000  acre-feet 

34.  Sacramento  County  Water 
Agency,  CVP,  California:  Long-term 


water  service  contract  for  22,000  acre- 
feet  for  M&I  use. 

35.  San  Juan  Suburban  Water  District, 
CVP,  California:  Long-term  water 
service  contract  for  13,000  acre-feet  for 
M&I  use. 

36.  El  Dorado  Coimty  Water  Agency, 
CVP,  California:  Long-term  water 
service  contract  for  15,000  acre-feet  for 
M&I  use. 

37.  East  Bay  Municipal  Utility  District 
CVP,  California:  Amendatory  Contract 
No.  14-06-a0O-5183A  to  provide  for 
current  CVP  water  rates  and  temporary 
change  in  point  of  diversion. 

38.  City  of  Redding,  CVP.  California: 
Amendment  to  Contract  No.  14-06-200- 
5272A  to  add  point  of  diversion  on 
turnout.  Spring  Creek  Power  Conduit,  to 
facilitate  proposed  water  treatment 
plant  for  Buckeye  service  area. 

39.  United  States  Department  of 
Veteran  Affairs,  CVP,  California: 
Contract  for  M&I  water  purposes  in 
support  of  the  new  Veterans  National 
Cemetery  under  construction  in  Sanata 
Nella,  California. 

40.  Century  Ranch  Water  Company. 
Inc..  CVP.  California:  Long-term 
exchange  contract  for  M&I,  less  tiian  100 
acre-feet.  Stony  Creek  Watershed  above 
Black  Butte  Dam. 

41.  State  of  California,  Department  of 
Forestry,  CVP,  California:  Water  right 
exchange  agreement,  less  than  100  acre- 
feet,  above  Black  Butte  Dam. 

Lower  Colorado  Region 

Bureau  of  Reclamation,  PO  Box  427 
(Nevada  Highway  and  Park  Street), 
Boulder  City,  Nevada  89005,  telephone 
(702)  293-8536. 

1.  Agricultural  and  M&I  water  users, 
CAP,  Arizona:  Water  service 
subcontracts — a  certain  percent  of 
available  supply  for  irrigation  entities 
and  up  to  640,000  acre-feet  per  year  for 
M&I  use. 

2.  Southern  Arizona  Water  Rights 
Settlement  Act:  Sale  of  up  to  28,200  acre- 
feet  per  year  of  municipal  effluent  to  the 
City  of  Tucson,  Arizona. 

3.  Contracts  with  five  agricultural 
entities  located  near  the  Colorado  River, 
Boulder  Canyon  Project  (BCP),  Arizona: 
Water  service  contracts  for  up  to  1,920 
acre-feet  per  year  total. 

4.  Gila  River  Indian  Community,  CAP, 
Arizona:  Water  service  contract  for 
delivery  of  up  to  173,100  acre-feet  per 
year. 

5.  Irrigation  districts  and  similar  water 
user  entities:  Amendatory  repayment 
and  water  service  contracts;  purpose  is 
to  conform  to  the  Reclamation  Reform 
Act  of  1982  (Pub.  L.  97-293). 

6.  Indian  and  non-Indian  agricultural 
and  M&I  water  users,  CAP,  Arizona: 
Contracts  and  amendments  for 


repayment  of  Federal  expenditures  for 
construction  of  distribution  systems. 

7.  State  of  Arizona,  BCP.  Arizona; 
Contract  for  an  undetermined  amount  of 
Colorado  River  water  for  M&I  use  and 
for  agricultural  use  and  related  purposes 
on  State-owned  land. 

8.  Imperial  Irrigation  District  and/or 
the  Coachella  Valley  Water  District, 
California:  Contract  providing  for 
exchange  of  up  to  10.000  acre-feet  of 
water  per  year  from  a  well  field  to  be 
constructed  adjacent  to  the  All- 
American  Canal  (AAC)  for  an 
equivalent  quantity  and  quality  of 
Colorado  River  water  and  for  O&M  of 
the  well  field.  Lower  Colorado  Water 
Supply  Project,  California. 

9.  Lower  Colorado  Water  Supply 
Project,  California:  Water  service  and 
repayment  contracts  with 
nonagricultural  users  in  California 
adjacent  to  the  Colorado  River  for  an 
aggregate  consumptive  use  of  up  to 
10.000  acre-feet  of  Colorado  Rtver  water 
per  year  in  exchange  for  an  equivalent 
amount  of  water  to  be  pumped  into  the 
AAC  from  a  well  field  to  be  constructed 
adjacent  to  the  canal. 

10.  Transfer  of  present  perfected 
water  rights,  Winterhaven  and  Yuma 
Associates,  California:  Hutchison 
present  perfected  rights  contract 
assignment  to  reflect  the  transfer  of  part 
of  the  right  to  Winterhaven,  California, 
and  to  Yuma  Associates,  California, 
Supreme  Court  Decree  in  Arizona  v. 
California  and  BCP. 

11.  County  of  San  Bernardino.  SRPA, 
California:  Repayment  contract  for  a 
$29.6  million  loan. 

12.  Tohono  O'odham  Nation,  SRPA, 
Arizona:  Repayment  contract  for  a  $7.3 
million  loan  for  the  Schuk  Toak  District. 

13.  Sturges  Trust,  Supreme  Court 
Decree  in  Arizona  v.  California  and 
BCP,  Arizona:  Contract  for  delivery  of 
8,500  acre-feet  of  Colorado  River  water 
per  year  for  agricultural  use  as 
recommended  by  the  State  of  Arizona 
and  to  recognize  a  780  acre-foot  present 
perfected  right  to  the  use  of  Colorado 
River  water. 

14.  BCP,  Arizona:  Contracts  for 
additional  allocations  of  Colorado  River 
water  to  cities  located  along  the 
Colorado  River  in  Arizona  for  up  to 
15,076  acre-feet  per  year  as 
recommended  by  the  Arizona 
Department  of  Water  Resources. 

15.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area, 
Supreme  Court  Decree  in  Arizona  v. 
California,  and  BCP  in  Arizona  and 
Nevada:  Memorandum  of  Understanding 
for  delivery  of  Colorado  River  water  for 
its  Federal  Establishments'  present 
perfected  right  of  500  acre-feet  of 
diversions  annually,  and  the  Federal 


Establishments'  perfected  right  pursuant 
to  Executive  Order  No.  5125  (April  25, 
1930). 

16.  Eastern  Municipal  Water  District 
SRPA.  California:  Repayment  contract 
for  a  $31  million  loan. 

17.  City  of  Yuma.  Gila  Project 
Arizona;  Contract  to  add  an  additional 
point  of  diversion  and  to  provide  for 
water  treatment  by  the  Yuma  Desalting 
Plant. 

18.  Colorado  River  Commission  of 
Nevada  and  Southern  Nevada  Water 
Purveyors.  BCP,  Nevada:  Final 
allocations  and  contracts  for  Nevada's 
remaining  apportionment  of  ColoraHo 
River  Water. 

19.  The  Metropohtan  Water  District  of 
Southern  California  or  Imperial 
Irrigation  District.  California: 
Construction  and  funding  contract  to 
conserve  water  along  a  portion  of  the 
AAC  in  accordance  with  the  AAC 
Lining  Act  dated  January  25, 1988. 

20.  Elsinore  Valley  Municipal  Water 
District  SRPA,  California:  Repayment 
contract  for  a  $22.3  million  loan. 

21.  Cibola  Valley  Irrigation  and 
Drainage  District  and  Mohave  Valley 
Irrigation  and  Drainage  District,  BCP, 
Arizona:  Amendments  of  current 
contracts  for  service  areas,  diversion 
points,  and  other  minor  changes. 

22.  Miscellaneous  present  perfected 
rights  holders.  BCP,  Arizona  and 
California;  Contracts  for  Supreme  Court 
decreed  entitlements  of  Colorado  River 
water  as  identified  in  Arizona  v. 
California,  as  supplemented  or  amended 
and  as  required  by  section  5  of  the  BCP. 

23.  Federal  Establishments'  present 
perfected  rights  holders:  Individual 
contracts  for  administration  of  Colorado 
River  water  entitlements  of  the 
Colorado  River,  Fort  Mohave,  Fort 
Yuma,  Quechan,  and  Cocopah  Indian 
tribes. 

Upper  Colorado  Region 

Bureau  of  Reclamation,  PO  Box  11568 
(125  South  State  Street),  Salt  Lake  City. 
Utah  84147,  telephone  (801)  524-5435. 

1.  Individual  irrigators.  M&I,  and 
miscellaneous  water  users,  Utah. 
Wyoming.  Colorado,  and  New  Mexico: 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10.000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

(a)  The  Benevolent  and  Protective 
Order  of  the  Elks,  Lodge  No.  1747. 
Farmington.  New  Mexico:  Navajo 
Reservoir  water  service  contract;  20 
acre-feet  per  year  for  municipal  use; 
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contract  term  for  40  years  from 
execution. 

(b)  Mt.  Crested  Butte  Wafer  and 
Sanitation  District.  Mt.  Crested  Butte. 
Colorado:  Amendment  of  a  previous  40- 
year  water  service  contract  from  Blue 
Mesa  Reservoir  from  current  use  of  53 
acre-feel  per  year  to  98  acre-feet  per 
year  for  municipal  purposes. 

2.  Southern  Vte  Indian  Tribe.  Animas- 
La  Plata  Project.  Colorado:  Repayment 
contract  for  26,500  acre-feet  per  year  for 
M&I  use  and  2.600  acre-feet  per  year  for 
irrigation  use  in  Phase  One  and  700 
acre-feet  in  Phase  Two.  Contract  terms 
to  be  consistent  with  binding  cost 
sharing  agr^jement  and  water  rights 
settlem.3iif  agreement  in  principle. 

3.  Ute  Mountain  Ute  Tribe,  Animas-La 
Plata  Project,  Colorada  and  New 
Mexico:  Repayment  contract;  6,000  acre- 
feet  per  year  for  M&!  use  in  Colorado; 
26,400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  900  acre-feet  per  year 
for  inigafion  use  in  New  Mexico. 
Contract  terms  to  be  consistent  with 
binding  cost  sharing  agreement  and 
water  rights  settlement  agreement. 

4.  Navajo  Indian  Tribe.  Animas-La 
Plata  Project,  New  Mexico:  Repayment 
contract  for  7.600  acre-feet  per  year  for 
M&I  use. 

5.  La  Plata  Conservancy  District. 
Anunas-La  Plata  Project,  New  Mexico: 
Repayment  contract  for  9.900  acre-feet 
per  year  for  irrigation  use. 

6.  Uintah  Water  Conservancy  District, 
Jensen  Unit,  Central  Utah  Project.  Utah: 
Amendatory  repayment  contract  to 
reduce  municipal  and  industrial  water 
supply  and  corresponding  repayment 
obligation. 

7.  Varmejo  Conservancy  District, 
Varmejo  Project,  New  Mexico: 
Amendatory  contract  to  relieve  the 
district  of  further  repayment  obligation, 
presently  exceeding  $2  million,  pursuant 
to  Public  Law  96-5b0. 

8.  Conejos  Water  Conservancy 
District,  San  Luis  Valley  Project, 
Colorado:  Amendatory  contract  to  place 
OM&R  costs  on  a  variable  basis 
commensurate  with  the  availability  of 
project  water. 

9.  Weber  Basin  Water  Conservancy 
district,  Weber  Basin  Project,  Utah: 
Repayment  contract  for  R&B  work  of 
selected  project  facilities. 

10.  San  Juan  Pueblo.  San  Juan-Chama 
Project,  New  Mexico:  Repayment 
contract  for  up  to  5,165  acre-feet  of 
project  water  for  irrigation  purposes. 

1.  North  Fork  Water  Conservancy 
District,  Paonia  Project.  Colorado: 
Water  lease  agreement  with  the  Ragged 
Mountain  Water  Users  Association  for 
2,000  acre-feet  of  irrigation  water. 


Great  Plains  Region 

Bureau  of  Reclamation,  PO  Box  36900, 
Federal  Building,  316  North  26th  Street. 
Billings,  Montana  59107-6900,  telephone 
(406)  657-6413. 

1.  Individual  irrigators,  M&L  and 
miscellaneous  water  users.  Great  Plains 
Region:  Montana,  Wyoming.  North 
Dakota,  South  Dakota,  Colorado, 
Kansas,  Nebraska,  Oklahoma,  and 
Texas:  Temporary  (interim)  water 
service  contract  for  surplus  project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  terms  up  to  5  years;  long- 
term  contracts  for  similar  service  for  up 
to  1,000  acre-feet  of  water  annually. 

2.  Fort  Shaw  Irrigation  District,  Sun 
River  Project  Montana:  R&B  loan 
repayment  contract;  up  to  $1.5  million. 

3.  Owl  Creek  Irrigation  District,  Owl 
Creek  Unit,  P-SMBP.  Wyoming: 
Amendatory  water  service  contract  to 
reflect  reduced  water  supply  benefits 
being  received  from  Anchor  Reservoir. 

4.  Green  Mountain  Reservoir, 
Colorado-Big  Thompson  Project 
Colorado:  Water  service  contracts; 
contract  negotiations  for  sale  of  water 
from  the  marketable  yield  to  water  users 
within  the  Colorado  River  Basin  of 
Western  Colorado. 

5.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project  Colorado:  Water 
service  contracts;  proposed  second 
round  contract  negotiations  for  sale  of 
agricultural,  municipal,  domestic,  and 
industrial  water  from  the  regulatory 
capacity  of  Ruedi  Reservoir. 

6.  Cedar  Bluff  Irrigation  District  No.  6, 
Cedar  Bluff  Unit,  P-SMBP,  Kansas: 
Repayment  contract;  pending  passage  of 
congressional  legislation,  terminate  the 
Cedar  Bluff  Inigation  District's  contract 
The  use  of  the  district's  portion  of  the 
reservoir  storage  capacity  will  be  sold  to 
the  State  of  Kansas  for  fish,  wildlife, 
recreation,  and  other  purposes. 

7.  Frenchman  Valley  Inigation 
District,  Frenchman  Unit,  P-SMBP, 
Nebraska:  Pending  passage  of 
congressional  legislation,  renegotiate 
district's  existing  contract  to  reduce 
payments  based  on  payment  ability  and 
reduced  water  supply. 

8.  Garrison  Diversion  Unit  P-SMBP, 
North  Dakota:  Repayment  contract 
renegotiation  of  the  master  repayment 
contract  with  Garrison  Diversion 
Conservancy  District  to  bring  the  terms 
in  line  with  the  Garrison  Diversion  Unit 
Reformulation  Act  of  1986.  Negotiation 
of  repayment  contracts  with  irrigators 
and  M&I  users. 

9.  Com  Creek  Irrigation  District 
Glendo  Unit  P-SMBP,  Wyoming: 
Repayment  contract  for  10,350  acre-feet 


of  supplemental  irrigation  water  from 
Glendo  Reservoir. 

10.  Glen  Elder  Unit  P-SMBP.  Kansas: 
Negotiations  for  long-term  contracts  for 
agricultural  water  service  from 
Waconda  Lake. 

11.  Fobs  Reservoir  Master 
Conservancy  District,  Washita  Basin 
Project,  Oklahoma:  Amendatory 
repayment  contract  for  remedial  work. 

12.  Arbuckle  Master  Conservancy 
District  Arbuckle  Project,  Oklahoma: 
Contract  for  the  repayment  of  costs 
incurred  by  the  United  States  for  the 
construction  of  the  Sulphur,  Oklahomo 
pipeline  and  pimiping  plant  (if 
constructed). 

13.  Board  of  Water  Commissioners  n^ 
the  City  and  County  of  Denver,  the 
Colorado  River  Water  Conservation 
District  and  the  Northern  Colorado 
Water  Conservancy  District  Colorado 
Big  Thompson  Project,  Colorado: 
Operating  agreement  for  substitution  of 
water  in  the  proposed  Woolford 
Mountain  (Muddy  Creek)  Reservoir  for 
Green  Mountain  Reservoir  water. 

14.  Sargent  Irrigation  District  Middle 
Loup  Division,  P-SMBP.  Nebraska:  R&B 
loan  repayment  contract  not  to  exceed 
$2,435,000. 

15.  Chinook  Water  Users  Association, 
Milk  River  Project,  Montana:  SRPA 
contract  for  loan  of  up  to  $6,000,000  for 
improvements  to  the  association's  water 
conveyance  system. 

16.  Heart  River  Unit  Dickinson 
Subunit  P-SMBP,  North  Dakota: 
Renegotiate  water  service  Contract  No. 
I79r-1412  with  the  City  of  Dickinson. 
Existing  contract  expired  September  24, 
1989. 

17.  Malta  Lrrigation  District  Malta 
Division,  Milk  River  Project,  Montana: 
R&B  contj-act  for  repayment  of 
$5,600,000  loan. 

18.  Midvale  Irrigation  District, 
Riverton  Unit  P-SMBP.  Wyoming:  Long- 
term  contract  for  water  service  from 
Boysen  Reservoir. 

19.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1,  San 
Angelo  Project,  Texas:  Pending  passage 
of  congressional  legislation,  negotiate 
amendatory  contract  to  increase 
irrigable  acreage  within  the  project 

20.  Palmetto  Bend  Project,  Texas: 
Amendment  of  the  tripartite  contract 
among  the  United  Stctes,  the  Lavaca- 
Navidad  River  Authority  and  the  Texas 
Water  Development  Board  to  transfer 
the  board's  remaining  repayment 
obligation  and  interest  in  the  Palmetto 
Bend  Project  to  the  authority. 

21.  City  of  Havre,  Milk  River  Project 
Montana:  New  long-term  water  service 
contract  for  up  to  2,800  acre-feet 
annually. 


22.  Lakeview  Irrigation  Dis 
Shoshone  Project,  Wyoming: 
term  water  service  contract  f 
3,200  acre-feet  of  firm  water  i 
annually  and  up  to  11,800  aci 
interim  water  from  Buffalo  Hi 
Reservoir. 

23.  Hidalgo  County  Irrigatii 
No.  6,  Texas:  SRPA  contract 
year  loan  for  up  to  $5,762,400 
rehabilitate  the  district's  irrig 
facilities. 

24.  City  of  Rapid  City  and  1 
Valley  Water  Conservancy  E 
Rapid  Valley  Unit,  P-SMBP,  I 
Dakota:  Contract  renewal  foi 
55,000  acre-feet  of  storage  ca 
Pactola  Reservoir. 

25.  Shoshone,  Heart  Mount 
Willwood,  and  Deaver  Irrigai 
Districts,  Shoshone  Project,  \ 
R&B  contracts  for  loans  total 
$7,500,000  to  rehabilitate  proj 
irrigation  facilities. 

26.  City  of  Aurora,  Fryingp; 
Arkansas  Project,  Colorado:  1 
carriage  contract  for  up  to  1,C 
feet  of  conveyance  capacity  i 
Fryingpan-Arkansas  Project  i 

27.  Board  of  Commissioner 
City  and  County  of  Denver,  ^ 
Colorado  Water  Conservanc; 
Colorado  River  Water  Conse 
District  Colorado-Big  Thomp 
Project  Colorado:  Operating 
for  substitution  of  Williams  F 
Reservoir  water  for  Green  M( 
Reservoir  water. 

28.  Thirty  Mile  Canal  Comj 
Nebraska;  SRPA  contract  for 
$2,264,000  to  reline  the  main  ( 
replace  open  laterals  with  bu 
and  replace  bridges. 

Opportunity  for  public  part 
and  receipt  of  comments  on  c 
proposals  will  be  facilitated  I 
adherence  to  the  following  pr 

1.  Only  person  authorized  t 
behalf  of  the  contracting  entil 
negotiate  the  terms  and  condi 
specific  contract  proposal. 

2.  Advance  notice  of  meetii 
hearings  will  be  furnished  to 
parties  that  have  made  a  time 
request  for  such  notice  to  the 
appropriate  regional  or  projec 
the  Bureau  of  Reclamation. 

3.  All  written  corresponden 
regarding  proposed  contracts 
made  available  to  the  general 
pursuant  to  the  terms  and  pro 
the  Freedom  of  Information  A 
383),  as  amended. 

4.  Written  comments  on  pre 
contract  or  contract  action  mi 
submitted  to  the  appropriate 
Reclamation  officials  at  locat 
within  the  time  limits  set  fortl 
advance  public  notice. 
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of  supplemental  irrigation  water  from 
Glendo  Reservoir. 

10.  Glen  Elder  Unit,  P-SMBP,  Kansas: 
Negotiations  for  long-term  contracts  for 
agricultural  water  service  from 
Waconda  Lake. 

11.  Foss  Reservoir  Master 
Conservancy  District,  Washita  Basin 
Project,  Oklahoma:  Amendatory 
repayment  contract  for  remedial  work. 

12.  Arbuckle  Master  Conservancy 
District,  Arbuckle  Project,  Oklahoma: 
Contract  for  the  repayment  of  costs 
incurred  by  the  United  States  for  the 
construction  of  the  Sulphur,  Oklahoma 
pipeline  and  pimiping  plant  (if 
constructed). 

13.  Board  of  Water  Commissioners  n' 
the  City  and  County  of  Denver,  the 
Colorado  River  Wafer  Conservation 
District,  and  the  Northern  Colorado 
Water  Conservancy  District,  Colorado 
Big  Thompson  Project,  Colorado: 
Operating  agreement  for  substitution  of 
water  in  the  proposed  Woolford 
Mountain  (Muddy  Creek)  Reservoir  for 
Green  Mountain  Reservoir  water. 

14.  Sargent  Irrigation  District,  Middle 
Loup  Division.  P-SMBP,  Nebraska:  R&B 
loan  repayment  contract  not  to  exceed 
$2,435,000. 

15.  Chinook  Water  Users  Association, 
Milk  River  Project,  Montana:  SRPA 
contract  for  loan  of  up  to  $6,000,000  for 
improvements  to  the  association's  water 
conveyance  system. 

16.  Heart  River  Unit  Dickinson 
Subunit  P-SMBP.  North  Dakota: 
Renegotiate  water  service  Contract  No. 
I79r-1412  with  the  City  of  Dickinson. 
Existing  contract  expired  September  24. 
1989. 

17.  Malta  Irrigation  District  Malta 
Division.  Milk  River  Project,  Montana: 
R&B  conL'-act  for  repayment  of 
$5,600,000  loan. 

18.  Midvale  Irrigation  District. 
Riverton  Unit  P-SMBP.  Wyoming:  Long- 
terra  contract  for  water  service  from 
Boysen  Reservoir. 

19.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1.  San 
Angelo  Project.  Texas:  Pending  passage 
of  congressional  legislation,  negotiate 
amendatory  contract  to  increase 
irrigable  acreage  within  the  project 

20.  Palmetto  Bend  Project,  Texas: 
Amendment  of  tlie  tripartite  contract 
among  the  United  Stctes,  the  Lavaca- 
Navidad  River  Authority  and  the  Texas 
Water  Development  Board  to  transfer 
the  board's  remaining  repayment 
obligation  and  interest  in  the  Palmetto 
Bend  Project  to  the  authority. 

21.  City  of  Havre,  Milk  River  Project 
Montana:  New  long-term  water  service 
contract  for  up  to  2.600  acre-feet 
annually. 


22.  Lakeview  Irrigation  District, 
Shoshone  Project,  Wyoming:  New  long- 
term  water  service  contract  for  up  to 
3,200  acre-feet  of  firm  water  supply 
annually  and  up  to  11,800  acre-feet  of 
interim  water  from  Buffalo  Bill 
Reservoir. 

23.  Hidalgo  County  Irrigation  District 
No.  6,  Texas:  SRPA  contract  for  a  25- 
year  loan  for  up  to  $5,762,400  to 
rehabilitate  the  district's  irrigation 
facilities. 

24.  City  of  Rapid  City  and  Rapid 
Valley  Water  Conservancy  District 
Rapid  Valley  Unit,  P-SMBP,  South 
Dakota:  Contract  renewal  for  up  to 
55,000  acre-feet  of  storage  capacity  in 
Pactola  Reservoir. 

25.  Shoshone,  Heart  Mountain, 
Willwood,  and  Deaver  Irrigation 
Districts,  Shoshone  Project,  Wyoming: 
R&B  contracts  for  loans  totalling 
$7,500,000  to  rehabilitate  project 
irrigation  facilities. 

26.  City  of  Aurora,  Fryingpan- 
Arkansas  Project,  Colorado:  Long-term 
carriage  contract  for  up  to  1,000  acre- 
feet  of  conveyance  capacity  in  the 
Fryingpan-Arkansas  Project  facilities. 

27.  Board  of  Commissioners  of  the 
City  and  County  of  Denver,  Northern 
Colorado  Water  Conservancy  District, 
Colorado  River  Water  Conservation 
District  Colorado-Big  Thompson 
Project  Colorado:  Operating  agreement 
for  substitution  of  Williams  Fork 
Reservoir  water  for  Green  Mountain 
Reservoir  water. 

28.  Thirty  Mile  Canal  Company, 
Nebraska;  SRPA  contract  for  a  loan  of 
$2,264,000  to  reline  the  main  canal, 
replace  open  laterals  with  buried  pipe, 
and  replace  bridges. 

Opportunity  for  public  participation 
and  receipt  of  comments  on  contract 
proposals  will  be  facilitated  by 
adherence  to  the  following  procedures: 

1.  Only  person  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
the  Bureau  of  Reclamation. 

3.  All  written  correspondence 
regarding  proposed  contracts  will  be 
made  available  to  the  general  public 
pursuant  to  the  terms  and  procedures  of 
the  Freedom  of  Information  Act  (80  Stat. 
383),  as  amended. 

4.  Written  comments  on  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate 
Reclamation  officials  at  locations  and 
within  the  t  me  limits  set  forth  in  the 
advance  public  notice. 


5.  All  written  commer.ts  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

8,  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  Regional  Director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  which  shall  be  considered  in 
making  such  a  determination  shall 
include,  but  are  not  limited  to:  (i)  The 
significance  of  the  impact(s)  of  the 
modification,  and  (ii)  the  public  interest 
which  has  been  expressed  over  the 
course  of  the  negotiations.  As  a 
minimum,  the  Regional  Director  shall 
furnish  revised  contracts  to  all  parties 
who  requested  the  contract  in  response 
to  the  initial  public  notice. 

Dated:  July  31, 1991. 

|.  William  McDonald, 

Acting  Assistant  Commissioner.  Program, 
Budget,  and  Liaison. 

[FR  Doc.  91-18645  Filed  B-6-S1;  8:45  am] 

BtLLINO  CODE  4310-0»-« 


Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

On  May  31, 1991,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
56.  No.  105,  Page  24830.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Homer  Society 
of  Natural  History,  Inc.,  Homer,  AK. 
(PRT-756274)  for  a  permit  to  import  one 
mount  and  two  pelts  of  one  adult  female 
and  two  pups  to  transport  through  the 
U.S.  in  a  traveling  exhibit  to  various 
museums  for  public  display. 

Notice  is  hereby  given  that  on  July  22, 
1991,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.],  the  Fish  and  Wildlife  Service 
issued  the  requested  permit  subject  to 
certain  conditions  set  forth  therein. 

The  permit  documents  themselves  are 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  (7:45-4:15)  at  the  Fish  and  Wildlife 
Service's  O^ice  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  432,  Arlington.  Virginia  22203 
(703/358-2104). 


Other  information  in  permit  file  is 
available  under  the  Freedom  of 
Information  Act  to  any  person  who 
submits  a  vmtten  request  to  the 
Service's  Office  of  Management 
Authority  at  the  above  address,  in 
accordance  with  procedures  set  forth  i" 
Department  of  the  Interior  regulations. 
43CFR7 

Dated:  August  1, 1991. 
R.K.  Robinaon, 

Chief.  Branch  of  Permits,  Office  of 

Management  A  uthority. 

[FR  Doc.  91-18685  Filed  8-6-91:  8:45  am] 

MLLMQ  coot  4)10-«-4l 


Minerals  Management  Service 

Alaska  Outer  Continental  Shelf  (OCS^ 
Public  Scoping  Meetings  Regarding 
the  Environmental  Impact  Statement 
for  Proposed  Oil  and  Gas  Lease  SalA 
No.  144;  Beaufort  Sea 

The  June  13, 1991,  Federal  Register 

contained  a  notice  of  intent  to  prepare 
an  environmental  impact  statement 
(EIS)  for  proposed  oil  and  gas  lease  Sale 
No.  144,  Beaufort  Sea. 

The  notice  of  intent  for  the  proposed 
sale  announced  the  scoping  process  that 
will  be  followed  for  the  preparation  of 
each  EIS.  The  scoping  process  will 
involve  Federal.  State,  and  local 
governments  and  other  interested 
parties  aiding  the  Minerals  Management 
Service  in  determining  the  significant 
issues  and  alternatives  to  be  analyzed  in 
the  EIS.  This  will  be  done  through  mail 
solicitation  and  scoping  meetings. 

The  area  included  in  this  sale  is 
described  in  the  Federal  Register  notice 
mentioned  above.  It  is  hoped  that  the 
information  received  at  the  scoping 
meetings  will  aid  in  identifying  specific 
issues,  proposals  and  alternatives. 

Scoping  meetings  will  be  held  as 
follows: 
August  19, 1991.  Community  Hall.  7  to  9  p.m., 

Nuiqsut.  Alaska 
August  20, 1991.  Community  Hall.  7  to  9  p.m., 

Kaktovik.  Alaska 
August  21, 1991,  Borough  Assembly 

Chambers,  7  to  9  p.m.,  Barrow.  Alaska 

Additional  information  concerning  these 
meetings  can  be  obtained  from:  Minerals 
Management  Service,  Alaska  OCS  Region, 
leasing  and  Environment  Office,  Attention: 
Ray  Emerson.  949  East  36th  Avenue, 
Anchorage.  Alaska  99508. 
Irven  F.  Palmer,  Jr., 
Acting  Regional  Director. 
[FR  Doc.  91-18662  Filed  8-6-91:  8:45  am) 
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Assessments  for  Late  Reports 

July  25, 1991. 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

action:  Notice  of  assessment  rates; 
correction. 

summary:  The  Minerals  Management 
Service  (MMS)  published  a  Notice  in  the 
Federal  Register  on  July  5, 1991,  (56  FR 
30764)  to  establish  new  assessment 
rates  for  late  reporting  based  on 
experience  with  costs  and  improper 
reporting,  in  accordance  with  its 
regulations  at  30  CFR  216.40  (g)  and 
218.40  (e).  The  purpose  of  this  Notice  is 
to  correct  the  assessment  rates 
established  in  that  Notice  that  apply  to 
magnetic  media  reports  submitted  late 
to  MMS's  Auditing  and  Financial 
System  (AFS). 

EFFECTIVE  DATE:  The  effective  date  of 
this  correction  is  August  1, 1991.  This  is 
the  same  effective  date  established  in 
the  July  5, 1991,  Federal  Register  which 
informed  the  public  of  new  assessment 
rates  for  late  reporting.  The  corrected 
a'^sessment  rates  will  remain  in  effect 


until  a  subsequent  Notice  is  published  in 
the  Federal  Register  which  changes  the 
rates. 

FOR  FURTHER  INFORMATION  CONTACT 

Dennis  C.  Whitcomb,  Chief,  Rules  and 
Procedures  Branch,  MS  3910,  Minerals 
Management  Service,  P.O.  Box  25165, 
Denver,  Colorado  80225-0165,  at  (303) 
231-3432  or  (FTS)  326-3432. 

SUPPLEMENTARY  INFORMATION:  The  July 
5, 1991,  Federal  Register  Notice 
established  the  same  new  assessment 
rates  for  magnetic  media  reports 
submitted  late  to  MMS's  Production 
Accounting  and  Auditing  System 
(PAAS)  and  to  its  AFS.  The  assessment 
rates  established  in  the  July  5, 1991, 
Notice  apply  only  to  magnetic  media 
reports  submitted  late  to  the  PAAS.  The 
assessment  rates  for  magnetic  media 
reports  submitted  late  to  the  AFS  are 
not  changed  at  this  lime.  The  public  will 
be  informed  of  any  change  in  the 
assessment  rates  for  magnetic  media 
reports  submitted  late  to  the  AFS  in  a 
future  Federal  Register  Notice. 


Dated:  July  31, 1991. 
Jimmy  W.  Mayberry. 

Associate  Director  for  Royalty  Management 
[FR  Doc.  91-18695  Filed  8-6-91;  8:45  am] 

BILLINO  CODE  4310-MR-M 


National  Park  Service 

Preservation  of  Jazz  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Preservation  of 
Jazz  Advisory  Commission  will  be  held 
on  August  23  and  28, 1991,  public 
hearings  on  August  24,  26,  27, 1991  and  a 
Jazz  History  Workshop  on  August  28, 
1991,  in  New  Orleans,  Louisiana. 

The  Preservation  of  Jazz  Advisory 
Commission  was  established  by  Public 
Law  101-499  to  advise  the  Secretary  of 
the  Interior  in  the  preparation  of  a  study 
of  the  suitability  and  feasibility  of 
preserving  and  interpreting  the  origins  of 
jazz  in  New  Orleans. 

The  following  is  the  schedule  and 
purpose/agenda  for  the  meetings,  )ubli ' 
hearings  and  workshop: 


Dates  and  Tifnes 


Friday.  August  23,  1991.  2:30-4:30  pm 

Saturday,  Aupust  24,  1991,  2:CO-€;00  pm 

Monday,  August  26,  1991,  4:00-6:00  pm 

Tuesday,  August  27,  1991,  4  00-8:00  pm 

Wednesday,  August  28,  1991,  1:00-4:00  pm.„ 

4:30-€:30pm 


Location 


Advisory  Commission  Meeting,  Tlie  Pontchartrain 
Hotel,  2031  St.  Charles  Ave.,  New  Orleans,  LA. 

Public  Hearings,  Treme  Communtty  Center,  Comer  of 
N.  Villere  and  St  Phillip,  New  Orteans,  LA. 

Public  Hearings,  Xavier  University,  Gold  Hoom,  Stu- 
dent Center,  New  Orleans,  LA. 


Public  Hearings,  Algiers  Regional  Library.  3014  Holi- 
day Drive,  New  Orleans,  LA. 

Jazz  History  Wor<(shop,  Loyola  University,  Dana 
Center,  Audubon  Room,  New  Orleans,  LA. 


Advisory   Commission    Meeting,    Loyola    Universily, 
Darw  Cerrter,  Octavia  Room,  New  Orteans,  LA. 


Purpose/Agenda 


Review  Backgrourx)  material  gathered  on  )azc  tiistory. 

Prepare  for  public  hearings. 

—The  hearings  will  be  conducted  in  an  open-house 

style  with  the  public  free  to  attend  twtween  times 

irxlicated. 
—The   Commission   will   host  the  open-houses  to 

inform  tl>e  public  of  the  purpose  of  the  study  and  to 

get  public  input  on  ttie  project  scope  and  ideas  on 

potential  programs. 


—To  gather  information  and  ideas  on  ttie  origins  and 
early  history  of  jazz  in  New  Orleans  and  aseocieted 
locations.  The  meeting  is  open  to  tt>e  public.  Per- 
sons with  special  knowledge  of  jazz  history  are 
encouraged  to  atter>d. 

—To  initially  summarize  ttie  input  recerved  over  tt» 
week  and  to  discuss  the  next  phases  of  the  study 


The  meetings,  public  hearings,  and 
workshop  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  Umited,  and  persons  will  be 
accommodated  on  a  first-come,  Hrst- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  at  the 
commission  meetings  with  the 
Superintendent.  Jean  Lafitte  National 
Historical  Park  and  Preserve.  The  public 
will  also  have  an  opportimity  to  submit 
written  and  oral  comments  for  the 
record  during  the  hearings. 

Persons  wishing  further  information 
concerning  the  meetings,  public 
hearings,  and  workshop,  or  who  wish  to 


submit  written  statements  may  contact 
Robert  Belous,  Superintendent,  Jean 
Lafitte  National  Historical  Park  and 
Preserve,  U.S.  Customs  House,  423 
Canal  Street,  room  210,  New  Orleans, 
Louisiana  70130-2341,  Telephone  504/ 
589-3882. 

Minutes  of  the  commission  will  be 
available  for  public  inspection  four 
weeks  after  the  meeting  at  the  office  of 
Jean  Lafitte  National  Historical  Park  and 
Preserve. 

Dated:  July  25, 1991. 
Larry  BelD, 

A  cting  Regional  Director,  South  west  Region. 
[FR  Doc.  91-18699  Filed  8-6-91;  8:45  am] 

BILUNO  CODE  4310-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  July  20, 
1991.  Pursuant  to  §  60.13  of  36  CFR  part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  August  22, 1991. 
Carcri  D.  ShuU. 
Chief  of  Registration,  National  Register. 


HAWAII     11 
Hawaii  County 

Hata,  S..  Building.  318  Kamehami 
Hilo,  91001067 

Honolulu  County 

Kelly.  John  and  Kate.  House,  411! 
Rd.,  Honolulu.  91001085 

Maui  County 

Hana  District  Police  Station  and 
Uakea  Rd„  Hana,  91001086 

ILUNOIS 
Cook  County 

Miller.  Allan.  House.  7121  S.  Paxi 
Chicago,  91001062 

IOWA 
Jackson  Cotmty 

Bellevue  Herald  Building  (Liwesi 
Architecture  of  Jackson  Count} 
S.  Riverview  St.  Bellevue,  9100 

Big  Mill  Homestead  (Limestone  / 
of  Jackson  County  MPS),  Farad 
Rd.  W  of  Bellevue,  Bellevue  vie 
91001075 

Dyas,  George,  House  (Limestone 
Architecture  of  Jackson  County 
Rd.  Z-15,  SW  of  jut.  with  US  52 

•     vicinity,  91001077 

Dyas.  William.  Bom  (Limestone . 
of  Jackson  County  MPS).  Co.  R 
of  jot.  with  US  52,  Bellevue  vici 
91001078 

Fritz  Chapel  (Limestone  Architec 
Jackson  County  MPS).  Spruce  ( 
of  jet.  with  US  52.  Bellevue  vici 
91001067 

House  at  101  North  Riverview  Sti 
(Limestone  Architecture  ofjaci 
MPS).  101  N.  Riverview  St.,  Bel 
91001068 

House  at  128  South  Riverview  Sti 
(Limestone  Architecture  ofjaci 
MPS).  128  S.  Riverview  St.  Bell 
91001070 

House  at  130^132  North  Rivervit 
(Limestone  Architecture  ofjaci 
MPS).  130—132  N.  Riverview  S 
91001069 

House  at  306  South  Second  Street 
Architecture  of  Jackson  County 
S.  Second  St..  Bellevue.  9100107 

House  at  503  Court  Street  (Limest 
Architecture  of  Jackson  County 
Court  St.,  Bellevue,  91001073 

Kucheman  Building  (Limestone  A 
of  Jackson  County  MPS).  100  N 
Bellevue,  91001072 

Niemann,  Theodore,  House  and  S 
(Limestone  Architecture  ofjaci 
MPS).  Spruce  Creek  Rd.  W  of  j( 
52.  Bellevue  vicinity,  91001065 

Robb  House  and  Spring  House  (L 
Architecture  of  Jackson  County 
Paradise  Valley  Rd.  W.  of  Belle 
Bellevue  vicinity,  91001076 

Roling.  Henry,  House  (Limestone 
Architecture  of  Jackson  County 
Spruce  Creek  Rd.  W  of  jet  with 
Bellevue  vicinity,  91001066 

Upper  Paradise  (Limestone  Archi 
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t  Notice  is  published  in 
jBt  which  changes  the 

tRMATION  contact: 

mb,  Chief,  Rules  and 
h,  MS  3910.  Minerals 
ice,  P.O.  Box  25165, 
80225-0165,  at  (303) 
326-3432. 

^formation:  The  )uly 

3gisfer  Notice 
me  new  assessment 
;  media  reports 
MMS's  Production 
■uditing  System 
AFS.  The  assessment 
in  the  July  5, 1991, 
to  magnetic  media 
late  to  the  PAAS.  The 
for  magnetic  media 
late  to  the  AFS  are 
s  lime.  The  public  will 
y  change  in  the 
for  magnetic  media 
late  to  the  AFS  in  a 
pster  Notice. 


Dated:  July  31, 1991. 
Innmy  W.  Mayberry, 

Associate  Director  for  Royalty  Managertient 
[FR  Doc.  91-18695  Filed  8-6-91;  8:45  ami 

BILLINO  CODE  4310-MR-M 


National  Park  Service 

Preservation  of  Jazz  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Preservation  of 
Jazz  Advisory  Commission  will  be  held 
on  August  23  and  28, 1991.  public 
hearings  on  August  24.  26.  27. 1991  and  a 
Jazz  History  Workshop  on  August  20, 
1991,  in  New  Orleans,  Louisiana. 

The  Preservation  of  Jazz  Advisory 
Commission  was  established  by  Public 
Law  101-499  to  advise  the  Secretary  of 
the  Interior  in  the  preparation  of  a  study 
of  the  suitability  and  feasibility  of 
preserving  and  interpreting  the  origins  of 
jazz  in  New  Orleans. 

The  following  is  the  schedule  and 
purpose/agenda  for  the  meetings,  )ubli ' 
hearings  and  workshop: 


(x^ation 


Meeting,  Tlie  Pontchailrain 
3S  Ave..  New  Orleans,  LA. 

Community  Centef,  Corner  of 
lip,  New  Orleans,  t.A. 

-  University,  Gold  Room,  Stu- 
cans,  LA. 


s  Regional  Lit)rary.  3014  Holi- 
ns,  LA. 

)p,    Loyola    University,    Dana 
wn.  New  Orleans,  LA. 


Meetir)g,    Loyola    University, 
I  Room,  t4ew  Ortearw,  LA. 


Purpose/ Agenda 


Review  Background  material  gathered  on  )azz  tvstory. 

Prepare  for  pubitc  ttearings. 

— Ttie  hearings  will  t>e  conducted  in  an  open-house 

style  with  the  public  free  to  attond  t>etween  times 

Indicated. 
—The   Commission   will   host  the   opervhouses   to 

inform  the  public  of  the  purpose  of  the  study  and  to 

get  public  input  on  ttw  protect  scope  and  ideas  on 

potential  programs. 


—To  gattier  information  and  ideas  on  ttte  origins  aruj 
early  history  of  jazz  in  Uem  Orleans  and  aseociated 
locations.  The  meeting  is  open  to  tt>e  public.  Per- 
sons with  special  knowledge  of  jazz  history  are 
encouraged  to  attend. 

—To  initially  summarize  ttie  input  received  over  ttie 
week  and  to  discuss  the  next  phases  of  the  study 


itements  may  contact 
perintendent,  Jean 
listorical  Park  and 
itoms  House,  423 
n  210,  New  Orleans. 
;341,  Telephone  504/ 

:oinmission  will  be 
ic  inspection  four 
eeting  at  the  office  of 
nal  Historical  Park  and 


ector.  Southwest  Region. 
iled  8-6-ei;  8:45  omj 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  July  20, 
1991.  Pursuant  to  §  60.13  of  36  CFR  part 
60  written  comments  concerning  the 
significance  of  these  properties  imder 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  August  22, 1991. 
CaixA  D.  ShuU. 
Chief  of  Registration,  National  Register. 


HAWAII     [1 
Hawaii  County 

Hata,  S..  Ruilding  318  Kamehameha  Ave.. 
Hilo.  91001067 

Honolulu  County 

Kelly.  John  and  Kate.  House.  4117  Blackpoint 
Rd..  Honolulu.  91001085 

Maui  County 

Hana  District  Police  Station  and  Courthouse, 
Uakea  Rd.,  Hana,  91001086 

ILUNOIS 
Cook  County 

Miller.  Allan,  House.  7121  S.  Paxton  Ave., 
Chicago,  91001082 

IOWA 
Jackson  County 

Bellevue  Herald  Building  (Limestone 

Architecture  of  Jackson  County  MPSl.  130 

S.  Riverview  St,  Bellevue,  91001079 
Big  Mill  Homestead  (Limestone  Architecture 

of  Jackson  County  MPS).  Paradise  Valley 

Rd.  W  of  Bellevue,  Bellevue  vicinity, 

91001075 
Dyas,  George,  House  (Limestone 

Architecture  of  Jackson  County  MPS).  Co. 

Rd.  Z-15,  SW  of  jut.  with  US  52,  Bellevue 
•     vicinity.  91001077 
Dyas.  William.  Bam  (Limestone  Architecture 

of  Jackson  County  MPS).  Co.  Rd.  Z-15,  SW 

of  jet.  with  US  52.  Bellevue  vicinity, 

91001078 
Fritz  Chapel  (Limestone  Architecture  of 

Jackson  County  MPS).  Spruce  Creek  Rd.  W 

of  jet.  with  US  52.  Bellevue  vicinity. 

91001067 
House  at  101  North  Riverview  Street 

(Limestone  Architecture  of  Jackson  County 

MPS).  101  N.  River\'iew  St.,  Bclleview, 

91001068 
House  at  126  South  Riverview  Street 

(Limestone  Architecture  of  Jackson  County 

MPS).  126  S.  Riverview  St.  Bellevue. 

91001070 
House  at  130-~132  North  Riverview  Street 

(Limestone  Architecture  of  Jackson  County 

MPS).  130—132  N.  Riverview  St..  Bellevue. 

91001069 
House  at  306  South  Second  Street  (Limestone 

Architecture  of  Jackson  County  MPS).  306 

S.  Second  St..  Bellevue.  91001071 
House  at  503  Court  Street  (Limestone 

Architecture  of  Jackson  County  MPS),  505 

Court  St.,  Bellevue,  91001073 
Kucheman  Building  (Limestone  Architecture 

of  Jackson  County  MPS),  100  N.  Second  St., 

Bellevue,  91001072 
Niemann,  Theodore,  House  and  Spring  House 

(Limestone  Architecture  of  Jackson  County 

MPS).  Spruce  Creek  Rd.  W  of  jet.  with  US 

52,  Bellevue  vicinity,  91001065 
Robb  House  and  Spring  House  (Limestone 

Architecture  of  Jackson  County  MPS), 

Paradise  Valley  Rd.  W.  of  Bellevue, 

Bellevue  vicinity,  91001076 
Roling.  Henry,  House  (Limestone 

Architecture  of  Jackson  County  MPS), 

Spruce  Creek  Rd.  W  of  jet.  with  US  52, 

Bellevue  vicinity,  91001066 
Upper  Paradise  (Limestone  Architecture  of 


Jackson  County  MPS).  Paradise  Valley  Rd. 
W  of  Bellevue,  Bellevue  vicinity.  91001074 

Marion  County 

Pella  Opera  House,  611  Franklin  St.,  Pella. 
91001080 

KANSAS 
Shawnee  County 

Anton-  Woodring  House.  1011  Canil>ridge 
Ave..  Topeka.  91001088 

LOUISIANA 
Claiborne  Parish 

Monk  House.  Claiborne  Parish  Rt.  39  and  LA 
9.  Homer  vicinity.  91001081 

MINNESOTA 
Dodge  County 

Manton-ille  and  Red  Wing  Stage  Road— 
Mantorville  Section  (Overland  Staging 
Industry  in  Minnesota  MPS),  N  side  of  5th 
St..  E  of  jet.  with  MN  57.  Mantorville, 
91001062 

Todd  County 

Saint  Cloud  and  Red  River  Valley  Stage 
Road — Kandota  Section  (Overland  Staging 
Industry  in  Minnesota  MPS),  Off  Co.  Hwy. 
92  SE  of  West  Unioa  Kandota  Township, 
West  Union  vicinity,  91001061 

Wabasha  County 

Lake  City  and  Rochester  Stage  Road— Mount 
Pleasant  Section  (Overland  Staging 
Industry  in  Minnesota  MPS).  Off  US  63  SW 
of  Lake  City,  Mount  Pleasant  Township. 
Lake  City  vicinity,  91001063 

VIRGINL\ 
Rockbridge  County ' 

Vine  Forest,  US  11.  2  mL  W  of  Natural  Bridge. 
Natural  Bridge  vicinity,  91001084 

Roanoke  Independent  Qty 

St.  John's  Episcopal  Church,  Jet.  of  Jefferson 
St.  and  Elm  Ave.,  SW  comer,  Roanoke 
(Independent  City),  91001083 

The  following  property  was  listed  under  Iron 
County,  Michigan,  on  a  previous  pending  list 

MICHIGAN 
Presque  Isle  County 

Radka — Bradley  House.  176  W.  Michigan 

Ave.,  Rogers  City,  91001019 
[VR  Doc.  91-18700  Filed  8-6-91;  8:45  am] 

WLLMQ  CODE  «3IO-7(MI 


INTERNATIONAL  TRADE 
COMMISSION 

I  Investigations  Nos.  701-TA-308 
(PreUnKnary)  and  731-TA-S26  (Prathninary)l 

Bulk  liMjprofen  From  India 

AQENCY:  United  States  International 
Trade  Commission. 


ACTION:  Institution  and  scheduling  of 
preliminary  countervailing  duty  and 
antidumping  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  investigation  No. 
761-TA-3O8  (Preliminary)  under  section 
703(a))  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1671b(a)  and  of  preliminary 
antidumping  investigation  No.  731-TA- 
526  (Preliminary)  imder  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1873b(a))  toBetermlne  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  India  of  ibuprofen  in  bulk 
form,  provided  for  in  subheading  2916.15 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
'subsidized  by  the  Government  of  India 
and  to  be  sold  in  the  United  States  at 
less  than  fair  value.  The  Commission 
must  complete  preliminary 
countervailing  duty  and  antidumping 
investigations  in  45  days,  or  in  these 
cases  by  September  16, 1991. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  July  31. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Haines  (202-205-3200). 
Office  of  Investigations,  U.S. 
International  Trade  Commissioa  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office  of 
the  Secretary  at  202-205-2000. 

SUPPtfMENTARV  INFORMATION: 

Background. — These  investigations 
are  being  instituted  in  response  to  a 
petition  filed  on  July  31. 1991.  by  Ediyl 
Corporation.  Richmond.  VA. 

Participation  in  the  investigations  ana 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
SS  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary     . 
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will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APOJ 
and  BPI  service  list. — Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in 
these  preliminary  investigations 
available  to  authorized  appKcants  under 
the  APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
not  later  than  seven  (7)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  August  21. 
1991.  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW.. 
Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Elizabeth  A.  Haines  (202-205- 
3200)  not  later  than  August  16, 1991  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
countervailing  and  antidumping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  submissions. — As  provided  in 
§!  201.8  and  207.15  of  the  Commission's 
rules,  any  person  may  submit  to  the 
Commission  on  or  before  August  26, 
1991,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigations. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at  the 
conference  no  later  than  three  (3)  days 
before  the  conference.  If  briefs  of 
written  testimony  contain  BPI.  they  must 
conform  with  the  requirements  of 

§§  201.6.  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 


Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930.  title  VII.  This  notice  is  published 
pursuant  to  §  207.12  of  the  Commissions 
rules. 

Issued:  August  2, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  91-18742  Filed  8-6-91;  8:45  am] 

BILUNQ  CODC  702<M»-M 


( Investigation  No.  731-TA-523 
(Preliminary)] 

Determination;  Commercial  Microwave 
Ovens,  Assembled  or  Unassembled, 
From  Japan 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,*  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930,» 
that  there  is  no  reasonable  indicatioft 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  that  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Japan  of 
commercial  microwave  ovens  (CMOs).* 
that  are  alleged  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

On  June  10. 1991.  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by 
Menumaster.  Inc.,  Sioux  Falls.  SD, 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  CMOs  from 
Japan.  Accordingly,  effective  June  10. 
1991.  the  Commission  instituted 
antidumping  investigation  No.  731-TA- 
523  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington.  DC, 


'  The  record  is  defined  in  I  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(fl). 

•  Acting  Chairman  Anne  Brunsdale  dissentir\g. 
» 19  U.S.C.  1673b(a). 

*  The  products  covered  by  this  investigation  are 
all  CMOs.  whether  assembled  or  unassembled. 
CMOs  are  electronic  cooking  devices  which  heat 
food  by  application  of  very  high-frequency  energy 
(microwaves),  used  for  commercial  or  other  than 
domestic  purposes.  CMOs  are  provided  for  in 
subheading  8419.61.10  but  may  be  entering  under 
subheading  8516.50.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  Stales  (HTS).  The  latter 
subheading  classifies  microwave  ovens  intended  for 
household  use  only. 


and  by  publishing  the  notice  in  the 
Federal  Register  of  June  19. 1991.*  The 
conference  was  held  in  Washington.  DC, 
on  July  1. 1991.  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  July  25. 1991. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  2405 
(July  1991),  entitled  "Commercial 
Microwave  Ovens.  Assembled  or 
Unassembled,  from  Japan: 
Determination  of  the  Commission  in 
Investigation  No.  731-TA-523 
(Preliminary)  Under  the  Tariff  Act  of 
1930.  Together  With  the  Information 
Obtained  in  the  Investigation." 

Issued:  July  26, 1991. 

By  Order  of  the  Commission: 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  91-18744  Filed  8-6-91;  8:45  am] 

BILUNQ  COOE  7020-02-M 


[Investigation  No.  731-TA-471  (Rnal)] 

Determination,  Silicon  Metal  From 
Brazil 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673d(b))  (the  act), 
that  an  industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Brazil  of  silicon  metal.*  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 
The  Commission  also  unanimously 
determines,  pursuant  to  section 
735(b)(4)(A)  of  the  act  (19  U.S.C. 
1873d(b)(4)(A)).  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  such  merchandise;  thus, 
the  retroactive  imposition  of 
antidumping  duties  is  not  necessary. 


•  56  FR  28171. 

'  The  record  is  defined  in  section  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

*  The  merchandise  covered  by  this  investigation 
is  silicon  metal  containing  at  least  96.00  but  less 
than  99.99  percent  of  silicon  by  weight.  Silicon  metal 
is  currently  provided  for  in  subheadings  2804.69.1U 
and  2804.69.50  of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS)  as  a  chemical  product,  but 
is  commonly  referred  to  as  a  metal.  Semiconductor- 
grade  silicon  (silicon  metal  containing  by  weight  not 
less  than  99.99  percent  of  silicon  and  provided  for  in 
subheading  2804.61.00  of  the  HTS)  is  not  subject  to 
this  investigation. 


Background 

The  Commission  instituted 
investigation  effective  March 
following  a  preliminary  deten 
by  the  Department  of  Comme: 
imports  of  silicon  metal  from  1 
being  sold  at  LTFV  within  the 
of  section  733(b)  of  the  act  (19 
1673b(b)).  Notice  of  the  institi 
Commission's  final  investigat 
a  public  hearing  to  be  held  in 
therewith  was  given  by  postir 
the  notices  in  the  Office  of  th( 
Secretary.  U.S.  International  1 
Commission,  Washington,  DC 
publishing  the  notices  in  the  F 
Register.  The  hearing  was  hel 
Washington,  DC  on  April  25, 
all  persons  who  requested  the 
opportunity  were  permitted  tc 
person  or  by  counsel. 

The  Commission  transmitte 
determination  in  this  investig: 
Secretary  of  Commerce  on  Jul 
The  views  of  the  Commission 
contained  in  USITC  Publicatic 
(July  1991).  entided  "Silicon  W 
Brazil:  Determination  of  the  C 
in  Investigation  No.  731-TA-4 
Under  the  Tariff  Act  of  193a  1 
With  the  Information  Obtaine 
Investigation." 

Issued:  July  26, 1991. 

By  Order  of  the  Commission: 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc  91-18745  Filed  8-6-«;  & 
BiujNO  cooc  7oao-oa-M 


Appointment  of  Individuals  1 
as  Memt>ers  of  Performance 
Boards 

agency:  United  States  Interne 
Trade  Commission. 
action:  Appointment  of  indiv 
serve  as  members  of  Performs 
Review  Boards. 

EFFECTIVE  DATE:  August  7.  19S 
FOR  FURTHER  INFORMATION  CO 

Terry  P.  McGowan,  Director  o 
Personnel  U.S.  International  1 
Commission,  (202)  205-2651. 
SUPPLEMENTARY  INFORMATION 
Acting  Chairman  of  the  U.S. 
International  Trade  Commissi 
appointed  the  following  indivi 
serve  on  the  Commission's  Pei 
Review  Board  (PRB). 

Chairman  of  PRB— Vice  Chair 

E.  Brunsdale 
Member — Commissioner  Seeli 

Lodwick 
Member — Commissioner  Dont 

Newquist 
Member — Commissioner  Davi 
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and  by  publishing  the  notice  in  the 
Federal  Register  of  June  19. 1991.*  The 
conference  was  held  in  Washington,  DC, 
on  July  1, 1991,  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  July  25, 1991. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  2405 
(July  1991),  entitled  "Commercial 
Microwave  Ovens,  Assembled  or 
Unassembled,  from  Japan: 
Determination  of  the  Commission  in 
Investigation  No.  731-TA-523 
(Preliminary)  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigation." 

Issued:  July  26, 1991. 

By  Order  of  the  Commission: 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  91-18744  Filed  8-6-91;  8:45  am] 

BILUNQ  COOE  7020-02-M 


[Investigation  No.  731-TA-471  (Final)] 

Determination,  Silicon  Metal  From 
Brazil 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673d(b))  (the  act), 
that  an  industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Brazil  of  silicon  metal,*  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 
The  Commission  also  unanimously 
determines,  pursuant  to  section 
735(b)(4)(A)  of  the  act  (19  U.S.C. 
1673d(b)(4)(A)),  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  such  merchandise;  thus, 
the  retroactive  imposition  of 
antidumping  duties  is  not  necessary. 


•  56  FR  28171. 

■  The  record  is  defined  in  section  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

*  The  merchandise  covered  by  this  investigation 
is  silicon  metal  containing  at  least  96.00  but  less 
than  99.99  percent  of  silicon  by  weight.  Silicon  metal 
is  currently  provided  for  in  subheadings  2804.69.1U 
and  2804.69.50  of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTS)  as  a  chemical  product,  but 
is  commonly  referred  to  as  a  metal.  Semiconductor- 
grade  silicon  (silicon  metal  containing  by  weight  not 
less  than  99.99  percent  of  silicon  and  provided  for  in 
subheading  2804.61.00  of  the  HTS)  ii  not  subject  to 
this  investigation. 


Background 

The  Commission  instituted  this 
investigation  effective  March  27, 1991, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  silicon  metal  from  Brazil  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  of  the  act  (19  U.S.C. 
1673b(b)).  Notice  of  the  institution  of  the 
Commission's  final  investigation  and  of 
a  public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notices  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notices  in  the  Federal 
Register.  The  hearing  was  held  in 
Washington,  DC  on  April  25, 1991,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  July  24, 1991. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  2404 
(July  1991).  entided  "Silicon  Metal  from 
Brazil:  Determination  of  the  Commission 
in  Investigation  No.  731-TA-471  (Final) 
Under  the  Tariff  Act  of  1930.  Together 
With  the  Information  Obtained  in  the 
Investigation.^' 

Issued:  July  26, 1991. 

By  Order  of  the  Commission: 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc  91-18745  Filed  8-6-«:  8:45  am] 

nUJNO  CODE  70a(M»-4t 

Appointment  of  Individuals  To  Serve 
as  Members  of  Performance  Review 
Boards 

agency:  United  States  International 
Trade  Commission. 
action:  Appointment  of  individuals  to 
serve  as  members  of  Performance 
Review  Boards. 

EFFECTIVE  DATE:  August  7.  1991. 
FOR  FURTHER  INFORMATION  CONTACT. 

Terry  P.  McGowan,  Director  of 
Personnel  U.S.  International  Trade 
Commission,  (202)  205-2651. 
SUPPLEMENTARY  INFORMATION:  The 
Acting  Chairman  of  the  U.S. 
International  Trade  Commission  has 
appointed  the  following  individuals  to 
serve  on  the  Commission's  Performance 
Review  Board  (PRB). 

Chairman  of  PRB — Vice  Chairman  Anne 

E.  Brunsdale 
Member — Commissioner  Seeley  G. 

Lodwick 
Member — Commissioner  Donald  E. 

Newquist 
Member —Commissioner  David  B.  Rohr 


Member — Charles  W.  Ervin 
Member — William  L  Featherstone 
Member — Lorin  L  Goodrich 
Member — Lynn  I.  Levine 
Member — Robert  A.  Rogowsky 
Member — ^Eugene  A.  Rosengarden 
Member — Lyn  M.  Schlitt 
Member — Marion  L  Simpson 
Member — John  W.  Suomela 

Notice  of  these  appointments  is  being 
published  in  the  Federal  Register 
pursuant  to  the  requirement  of  5  U.SC 
4314(c)(4). 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

Issued:Iuly  30, 1991. 

By  order  of  the  Acting  Chairman: 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc  91-18743  Filed  8-*-ei:  8:45  am] 

MLUNa  CODE  TOSMB-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Rnanc*  Docket  Na  30188  (Sul>-Na  2)] 

Tongue  River  Railroad  Co.— RaH 
Construction  and  Operation— Astiland 
to  Decker,  MT 

aoency:  Interstate  Commerce 

Commission. 

ACTION:  Thirty-day  extension  to  file 

comments  and  replies. 

summary:  In  motions  filed  July  29, 1991, 
the  Northern  Cheyenne  Tribe  (Tribe) 
and  Native  Action  (Action)  request  a  30- 
day  extension  to  file  comments  on  the 
application  filed  by  the  Tongue  River 
Railroad  Co.  in  this  case.  Comments  are 
now  due  August  2, 1991.  Both  Tribe  and 
Action  say  that  the  proposal  will  have  a 
substantial  effect  on  them  and  that  they 
have  not  had  adequate  time  to  study  the 
application.  We  will  modify  the  July  16, 
1991  notice  by  giving  all  parties  until 
September  3, 1991  to  file  comments. 
Applicant  may  reply  by  September  10, 
1991. 

DATES:  (1)  Comments  must  be  filed  by 
September  3, 1991,  and  concurrently 
served  on  applicant's  representatives. 
Each  comment  must  contain  the  basis 
for  the  party's  position  either  in  support 
or  opposition  to  the  application. 

(2)  Applicant  may  reply  by  September 
10, 1991. 

ADDRESSES:  Send  an  original  plus  10 
copies  of  all  documents  to:  OfiTice  of  the 
Secretary,  Case  Control  Branch,  Attn: 
Finance  Docket  No.  30186  (Sub-No.  2). 
Interstate  Commerce  Commission, 
Washington,  DC  20423 . 


In  addition,  concurrently  send  one 
copy  to  each  of  applicant's 
representatives: 

Thomas  E  Ebzery.  Esq.,  Village  Center 
1, 1500  Poly  Drive,  Billings,  MT  59102, 
FAX:  (406)  245-^)834. 

David  M.  Schwartz,  Esq.,  Robert  L 
Calhoun,  Esq..  Sullivan  &  Worcester, 
1025  Connecticut  Ave..  NW., 
Washington.  DC  20036,  FAX:  (202) 
293-2275. 

FOR  FURTHER  INFORMATtON  CONTACT 

Joseph  H.  Dethnar,  (202)  275-7245  (TTD 
for  hearing  impaired:  (202)  275-1721J. 

Decided:  July  31, 1991 

By  the  Commiuion,  Sidney  L  Strickland 
Jr.,  Secretary. 
Sidney  L.  Strickland,  |r.. 
Secretary. 

[FR  Doc.  91-18613  Filed  8-6-91:  8:45  am) 
aHUNQ  COOe  70*S-«1-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administratton 

Advisory  CouncN  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  pubhc  meeting  of  the 
Working  Group  on  Small  Business 
Retirement  Plans  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  will  be  held  at 
9:30  a.m.  Wednesday,  September  11, 
1991,  in  room  S-4215  AB,  U.S. 
Department  of  Labor  Building,  Third  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

This  Small  Business  Retirement  Plans 
Working  Group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  Small  Business  for  employee 
benefit  plans  covered  by  ERISA 

The  purpose  of  the  September  11 
meeting  is  to  address  the  following 
specific  issues: 

I.  Determination  of  the  magnitude  and 
scope  of  "the  problems"  that  may  exist 
regarding  retirement  plan  coverage 
among  small  employers. 

II.  Determination  of  the  extent  to 
which  the  complexity  of  rules  and 
administrative  burdens  has  contributed 
to  diminished  coverage,  with  related 
recommendations  regarding 
simplification. 

III.  Determination  of  the  appropriate 
degree  of  balance  between  ijenefit 
security  for  employees  of  small  firms 
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and  measures  to  encourage  small 
business  coverage. 

rV.  Determination  of  what  measures 
beyond  simplification  of  existing  rules 
might  be  taken  by  the  government  to 
improve  the  degree  of  meaningful  secure 
coverage  of  employees  of  small 
business. 

A  number  of  various  groups  and 
individuals  will  be  invited  to  address 
these  issues.  The  Working  Group  will 
also  take  testimony  and  or  submissions 
from  employee  representatives, 
employer  representatives  and  other 
interested  individuals  and  groups 
regarding  the  subject  matter. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
Working  Group  should  submit  written 
requests  on  or  before  September  6, 1991, 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council,  U.S. 
Department  of  Labor,  suite  N-5677,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  6, 1991. 

Signed  at  Washington,  DC  this  1st  day  of 
August,  1991. 

David  Geor^  Ball, 

Assistant  Secretary  for  Pension  and  Welfare 

Benefits  Administration. 

[FR  Doc.  91-18687  Filed  ft-6-91;  8:45  am] 

BILUNO  COOE  aiO-2*-M 


Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Working  Group  on  Enforcement  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
at  9  a.m.  Thursday,  September  12, 1991, 
in  room  S-4215  AB.  U.S.  Department  of 
Labor  Building.  Third  and  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

This  Enforcement  Working  Group  was 
formed  by  the  Advisory  Council  to  study 
issues  relating  to  Enforcement  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  September  12 


meeting  is  to  receive  testimony  from 
various  organizations  and  individuals 
concerning: 

I.  Whether  there  is  a  need  for 
alternatives  to  court  litigation  for 
resolving  plan  benefit  claims  and  other 
ERISA  claims,  and 

II.  How  alternative  dispute  resolution 
procedures  can  be  effectively  structured. 
Among  the  organizations  invited  to 
testify  are  the  Pension  Rights  Center,  the 
Pension  Benefit  Guaranty  Corporation, 
the  Federal  Mediation  &  Conciliation 
Service,  the  Administrative  Conference 
of  the  United  States,  the  National 
Association  of  Insurance 
Commissioners,  the  National 
Association  of  Securities  Dealers,  the 
American  Arbitration  Association,  and 
various  employer  and  labor  groups. 

The  working  Group  will  also  take 
testimony  and  or  submissions  from 
other  interested  individuals  and  groups, 
not  mentioned  above,  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
Working  Group  should  submit  written 
requests  on  or  before  September  6, 1991, 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council,  U.S. 
Department  of  Labor,  suite  N-5677,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  6, 1991. 

Signed  at  Washington.  DC,  this  1st  day  of 
August,  1991. 

David  George  Ball, 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits  Administration. 
|FR  Doc.  91-18688  Filed  8-6-91:  8:45  am] 
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Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142.  a  public  meeting  of  the 
Working  Group  on  Retiree  Medical 
Benefits  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  at  9:30  a.m.  Friday. 
September  13. 1991.  in  room  S-4215  AB. 


U.S.  department  of  Labor  Building. 
Third  and  Constitution  Avenue.  NW., 
Washington,  DC  20210. 

This  Retiree  Medical  Benefits 
Working  Group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  Retiree  Medical  Benefits  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  September  13 
meeting  will  be  to  hear  expert  testimony 
concerning  the  impact  of:  (1)  Medical 
care  cost  of  inflation.  (2)  changing 
demographics.  (3)  changed  accounting 
rules  for  other  post  employment 
benefits,  and  (4)  the  lack  of  broad  tax 
favored  prefunding  alternatives  and 
associated  minimum  standards,  on 
retiree  medical  plan  design,  coverage 
and  benefits.  The  Working  Group  will 
also  take  testimony  and  or  submission 
from  other  interested  individuals  and 
groups,  not  mentioned  above,  regarding 
the  subject  matter. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
Working  Group  should  submit  written 
requests  on  or  before  September  6, 1991, 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council,  U.S. 
Department  of  Labor,  suite  N-5677,  "200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Paper  will 
be  accepted  and  included  in  the  record 
of  the  meeting  if  received  on  or  before 
September  6, 1991. 

Signed  at  Washington.  DC,  this  1st  day  of 
August,  1991. 
David  George  Ball, 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc.  91-18689  Filed  8-6-91;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-409] 

Dairyland  Power  Coop;  La  Crosse 
Boiling  Water  Reactor  (LACBWR); 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  the  issuance  of  an 
authorizing  decommissioning  a 
issuance  of  a  renewal  and  ame 
of  Possession  Only  Licensee  N 
for  Dairyland  Power  Cooperati 
(DPC's)  La  Crosse  Boiling  Wati 
(LACBWR).  The  Decommissioi 
involves  long-term  storage  of  tl 
(SAFSTOR)  followed  by  disma 

Description  of  Proposed  Actio: 

LACBWR  has  been  shut  dow 
April  30, 1987.  All  spent  fuel  he 
removed  from  the  reactor  and  i 
in  the  LACBWR  Fuel  Element ! 
Well.  Approval  of  the  Decomis 
Plan  and  renewal  of  License  N< 
will  allow  storage  of  spent  fuel 
until  a  Federal  repository  is  av 
and  SAFSTOR  of  LACBWR  un 
29,  2031. 

Environmental  Impacts 

The  NRC  staff  has  reviewed 
proposed  decommissioning,  thi 
proposed  renewal  and  amendn 
the  possession  only  license  anc 
Supplemental  Environmental  R 
with  respect  to  10  CFR  51.53(b) 
document  its  review,  the  staff  1 
prepared  an  Environmental  As 
The  proposed-SAFSTOR  of  LA 
will  prevent  unrestricted  use  oi 
area  of  land  for  the  SAFSTOR 
but  will  result  in  a  reduced  exp 
workers  that  do  final  dismantli 
also  result  in  a  reduced  volume 
radioactive  waste. 

Finding  of  No  Significant  Impai 

The  staff  has  reviewed  the  pi 
decommissioning,  license  renei 
amendment  relative  to  the  reqi 
set  forth  in  10  CFR  part  51.  Bas 
the  Environmental  Assessment 
concluded  that  there  are  no  sig 
environmental  impacts  associa 
the  proposed  action  and  that  th 
proposed  action  will  not  have  c 
significant  effect  on  the  quality 
human  environment.  Therefore 
Commission  had  determined,  p 
to  10  CFR  51.31,  not  to  prepare 
environmental  impact  statemei 
proposed  amendment. 

For  further  details  with  respe 
action,  see:  (1)  The  licensee's 
application  for  authorization  to 
decommission  the  facility,  date 
December  21„  1987,  as  revised 
22, 1988,  September  9, 1988,  Sej 
30, 1988,  January  28, 1989,  Marc 
1989,  June  6. 1989,  October.  3. 1 
25. 1990,  May  10, 1991,  and  July 
(2)  Amendment  No.  66  to  Licen 
DPR-45;  (3)  the  Commission's  r 
Safety  Evaluation;  and  (4)  the 
Environmental  Assessment  anc 
of  No  Significant  Impact.  These 
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U.S.  department  of  Labor  Building. 
Third  and  Constitution  Avenue.  NW.. 
Washington,  DC  20210. 

This  Retiree  Medical  Benefits 
Working  Group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  Retiree  Medical  Benefits  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  September  13 
meeting  will  be  to  hear  expert  testimony 
concerning  the  impact  of:  (1)  Medical 
care  cost  of  inflation,  (2)  changing 
demographics,  (3)  changed  accounting 
rules  for  other  post  employment 
benefits,  and  (4)  the  lack  of  broad  tax 
favored  prefunding  alternatives  and 
associated  minimum  standards,  on 
retiree  medical  plan  design,  coverage 
and  benefits.  The  Working  Group  wi" 
also  take  testimony  and  or  submission 
from  other  interested  individuals  and 
groups,  not  mentioned  above,  regarding 
the  subject  matter. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
Working  Group  should  submit  written 
requests  on  or  before  September  6, 1991, 
to  William  E.  Morrow.  Executive 
Secretary.  ERISA  Advisory  Council,  U.S. 
Department  of  Labor,  suite  N-5677,  ZOO 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Oral  presentations  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Paper  will 
be  accepted  and  included  in  the  record 
of  the  meeting  if  received  on  or  before 
September  6, 1991. 

Signed  at  Washington,  DC,  this  Ist  day  of 
August,  1991. 
David  George  Ball, 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits  Administration. 
(FR  Doc.  91-18689  Filed  8-6-91;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-409] 

Dairyland  Power  Coop;  La  Crosse 
Boiling  Water  Reactor  (LACBWR); 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  the  issuance  of  an  order 
authorizing  decommissioning  and 
issuance  of  a  renewal  and  amendment 
of  Possession  Only  Licensee  No.  DPR-45 
for  Dairyland  Power  Cooperatives 
(DPC's)  La  Crosse  Boiling  Water  Reactor 
(LACBWR).  The  Decommissioning  Plan 
involves  long-term  storage  of  the  facility 
(SAFSTOR)  followed  by  dismantlement. 

Description  of  Proposed  Action 

LACBWR  has  been  shut  down  since 
April  30, 1987.  All  spent  fuel  has  been 
removed  from  the  reactor  and  is  stored 
in  the  LACBWR  Fuel  Element  Storage 
Well.  Approval  of  the  Decomissioning 
Plan  and  renewal  of  License  No.  DPR-45 
will  allow  storage  of  spent  fuel  on  site 
until  a  Federal  repository  is  available 
and  SAFSTOR  of  LACBWR  until  March 
29,  2031. 

Environmental  Impacts 

The  NRC  staff  has  reviewed  the 
proposed  decommissioning,  the 
proposed  renewal  and  amendment  of 
the  possession  only  license  and  DPC's 
Supplemental  Environmental  Report 
with  respect  to  10  CFR  51.53(b).  To 
document  its  review,  the  staff  has 
prepared  an  Environmental  Assessment. 
The  proposed-SAFSTOR  of  LACBWR 
will  prevent  unrestricted  use  of  a  small 
area  of  land  for  the  SAFSTOR  period 
but  will  result  in  a  reduced  exposure  of 
workers  that  do  final  dismantling  and 
also  result  in  a  reduced  volume  of 
radioactive  waste. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
decommissioning,  license  renewal  and 
amendment  relative  to  the  requirements 
set  forth  in  10  CFR  part  51.  Based  upon 
the  Environmental  Assessment,  the  staff 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action  and  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Therefore,  the 
Commission  had  determined,  pursuant 
to  10  CFR  51.31,  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  licensee's 
application  for  authorization  to 
decommission  the  facility,  dated 
December  21„  1987,  as  revised  February 
22, 1988,  September  9, 1988,  September 
30, 1988,  January  26, 1989,  March  28, 
1989,  June  6, 1989,  October,  3, 1989,  July 
25, 1990.  May  10, 1991,  and  July  25. 1991; 
(2)  Amendment  No.  66  to  License  No. 
DPR-45;  (3)  the  Commission's  related 
Safety  Evaluation;  and  (4)  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact.  These 


documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  La 
Crosse  Public  Library,  800  Main  Street, 
La  Crosse,  Wisconsin  54601.  Copies  of 
items  (2),  (3),  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Advanced  Reactors 
and  Special  Projects. 

Dated  at  Rockville,  Maryland  this  31st  day 
of)uly  1991. 

For  the  Nuclear  Regulatory  Commission. 
Richard  F.  Dudley,  Jr.. 
Acting  Director  Non-Power  Reactors, 
Decommissioning  and  Environmental  Project 
Directorate,  Division  of  Advanced  Reactors, 
and  Special  Projects.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  91 18724  Filed  8-6-91:  8:45  am] 
BILUNO  CODE  TSM-OI-M 


Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L.)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L.  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  July  15, 1991 
through  July  26, 1991.  The  last  biweekly 
notice  was  published  on  July  24, 1991  (56 
FR  33950). 

Notice  of  Consideration  of  Issuance  of 
Amendment  To  Facility  Operating 
License  And  Proposed  No  Significant 
Hazards  Consideration  Determination 
And  Opportunity  For  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 


significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555.  The 
fUing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  6, 1991,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
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petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tlie 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also  . 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 


contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  1-(800)  342-6700).  The 


Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC 
20555,  and  at  the  local  public  document 
room  for  the  particular  facility  involved 

Arizona  Public  Service  Company,  et  aL, 
Docket  No.  STN  50-529,  Palo  Verde 
Nuclear  Generating  Stadon,  Unit  2, 
Maricopa  County,  Arizona 

Date  of  amendment  request:  July  13. 
1991 

Description  of  amendment  request 
This  amendment  request  proposes  to 
extend  the  surveillance  requirement 
frequency  for  Unit  2  Diesel  Generators 
(DCs)  at  PVNGS  by  allowing  a  one  time 
extension  to  the  current  18  month 
surveillance  plus  the  additional  25% 
allowed  by  Section  4.0.2  of  the 
Technical  Specifications.  The  proposed 
Technical  Specification  amendment,  in 
the  form  of  a  footnote  to  Surveillance 
Requirement  4.8.1.1.2.d.l.  would  allow 
the  DCs  to  be  inspected  in  accordance 
with  procedures  prepared  in  conjunction 
with  its  manufacturer's 
recommendations  for  this  class  of 
standby  service  (currenUy  to  be 
performed  no  later  than  September  29, 
1991),  to  be  deferred  until  the  upcoming 
refueling  outage,  but  not  beyond 
December  31. 1991. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


S'nndard  1  —  Involve  a  significa 
in  the  probability  or  consequences 
accident  previously  evaluated. 

The  proposed  amendment  would 
the  surveillance  requirement  interv 
months  plus  25%  to  the  end  of  the  i 
refueling  outage  or  December  31.  II 
ever|sicj  is  earlier.  The  objectives  ( 
surveillance  inspections  are  to  dett 
possible  equipment  problems  befoi 
become  serious  enough  to  cause  ec 
malfunctions,  and  to  verify  that  th« 
generator  and  its  associated  electri 
equipment  are  in  an  operable  cond 

Surveillance  test  32-ST-9PE01-2  \ 
performed  on  Train  "A"  on  Januan 
and[onJ  Train  "B"  November  8, 19€ 
therefore,  the  18  month  plus  25% 
ST[Surveillance  Test]  is  due  Nover 
1991.  and  September  29, 1991,  respi 
Train  "B"  will  be  the  only  DG  whic 
over  the  surveillance  requirement  t 
[which]  will  be  from  September  29, 
October  19, 1991,  a  total  of  20  days 
DG  is  scheduled  to  begin  its  ST  on 
1ft  1991. 

The  proposed  extension  will  not 
DG's  ability  to  start  and  perform  it 
safety  function.  Since  initial  licensi 
"A"  has  had  127  starts  as  of  May  2 
only  one  failure  to  start.  The  failun 
start  119  (December  12, 1990)  was  c 
air  in  the  fuel  line  which  happened 
post-maintenance  testing  after  rout 
maintenance.  Train  "B"  has  had  12 
of  May  9, 1991.  and  has  had  zero  fa 
Based  on  the  past  performance  of  t 
an  extension  of  the  surveillance  rec 
to  tha  end  of  the  refueling  outage  m 
involve  a  significant  increase  in  the 
probability  of  an  accident  previous 
evaluated.  Train  "A"  DG  will  be  of 
while  Train  "B "  is  undergoing  the  1 
inspection.  Technical  Specification 
allows  one  DG  to  be  out  of  service 
5  and  6  to  allow  for  inspections.  Wl 
"B "  is  declared  operable,  schedulec 
November  10, 1991,  Train  "A"  will  1 
18  month  inspection.  During  the  ref 
outage,  at  least  one  train  of  the  DG 
operable.  Therefore,  the  proposed  1 
Specification  amendment  will  not  i: 
significant  increase  in  the  probabili 
consequences  of  an  accident  previc 
evaluated. 

Standard  2  —  Create  the  possibil 
new  or  different  kind  of  accident  fri 
accident  previously  evaluated. 

The  objectives  of  the  Surveillano 
to  detect  possible  equipment  probU 
they  become  serious  enough  to  caui 
equipment  malfunctions,  and  to  ver 
the  diesel  generator  and  its  associa 
electrical  equipment  are  in  an  open 
condition.  Train  "A"  will  remain  in 
operable  condition  during  the  refue 
outage  until  its  scheduled  surveillai 
November  11, 1991.  Thisfcondition  ( 
"A'l  is  in  accordance  with  Technict 
SpecificaUon  3.8.1.2  which  requires 
diesel  generator  shall  be  operable  ii 
and  6.  Train  "B "  is  scheduled  to  be} 
surveillance  testing  on  October  19. 
completion  of  the  integrated  safegui 
testing  on  November  10, 1991,  at  wh 
Train  "B"  will  be  declared  operable 
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tnt  be  permitted  to 
party. 

sd  to  intervene  become 
jceeding,  subject  to  any 
!  order  granting  leave  to 
ave  tlie  opportunity  to 
in  the  conduct  of  the 
ig  the  opportunity  to 
!  and  cross-examine 

requested,  the 
[  make  a  final 
1  the  issue  of  no 
ds  consideration.  The 
on  will  serve  to  decide 
I  is  held. 

ermination  is  that  the 
lest  involves  no 
■ds  consideration,  the 
(T  issue  the  amendment 
ediately  effective, 
the  request  for  a 
iring  held  would  take 
nee  of  the  amendment 
ermination  is  that  the 
lest  involves  a 
ds  consideration,  any 
lid  take  place  before 
my  amendment. 
Commission  will  not 
ment  until  the 
30-day  notice  period. 
I  circumstances  change 
I  period  such  that  failure 
'  way  would  result,  for 
ting  or  shutdown  of  the 
mission  may  issue  the 
ent  before  the 
30-day  notice  period, 
fmal  determination  is 
lent  involves  no 
■ds  consideration.  The 
on  will  consider  all 
comments  received 
taken.  Should  the 
3  this  action,  it  will 
deral  Register  a  notice 
provide  for  opportunity 
jr  issuance.  The 
ects  that  the  need  to 
will  occur  very 

1  hearing  or  a  petition 
vene  must  be  filed  with 
the  Commission,  U.S. 
jry  Commission, 
20555,  Attention: 
ervices  Branch,  or  may 
he  Commission's  Public 
,  the  Gelman  Building, 
v..  Washington  DC 
)ve  date.  Where 
d  during  the  last  ten  (10) 
e  period,  it  is  requested 
;r  promptly  so  inform 
by  a  toll-free  telephone 
Jnion  at  l-(800)  325-6000 
30)  342-6700).  The 


Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  for  the  particular  faciUty  involved 

Arizona  Public  Service  Company,  et  al., 
Docket  No.  STN  50-529,  Palo  Verde 
Nuclear  Generating  Station,  Unit  2, 
Maricopa  County,  Arizona 

Date  of  amendment  request-  July  13, 
1991 

Description  of  amendment  request- 
This  amendment  request  proposes  to 
extend  the  surveillance  requirement 
frequency  for  Unit  2  Diesel  Generators 
(DCs)  at  PVNGS  by  allowing  a  one  time 
extension  to  the  current  18  month 
surveillance  plus  the  additional  25% 
allowed  by  Section  4.0.2  of  the 
Technical  Specifications.  The  proposed 
Technical  Specification  amendment,  in 
the  form  of  a  footnote  to  Surveillance 
Requirement  4.8.1.1.2.d.l,  would  allow 
the  DGs  to  be  inspected  in  accordance 
with  procedures  prepared  in  conjunction 
with  its  manufacturer's 
recommendations  for  this  class  of 
standby  ser\ice  (currently  to  be 
performed  no  later  than  September  29, 
1991),  to  be  deferred  until  the  upcoming 
refueling  outage,  but  not  beyond 
December  31. 1991. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


S'nndard  1  —  Involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  amendment  would  extend 
the  surveillance  requirement  interval  of  18 
months  plus  25%  to  the  end  of  the  upcoming 
refueling  outage  or  December  31, 1991,  which 
ever[sic]  is  earlier.  The  objectives  of  the 
surveillance  inspections  are  to  detect 
possible  equipment  problems  before  they 
become  serious  enough  to  cause  equipment 
malfunctions,  and  to  verify  that  the  diesel 
generator  and  its  associated  electrical 
equipment  are  in  an  operable  condition. 

Surveillance  test  32-ST-9PE01-2  was  last 
performed  on  Train  "A"  on  January  5, 1990. 
and[on)  Train  "B"  November  8, 1989, 
therefore,  the  18  month  plus  25% 
ST|Surveillance  Test]  is  due  November  26, 
1991.  and  September  29, 1991.  respectively. 
Train  "B"  will  be  the  only  DC  which  will  be 
over  the  surveillance  requirement  timeframe, 
[which]  will  be  from  September  29, 1991.  until 
October  19, 1991,  a  total  of  20  days.  Train  "B" 
DG  is  scheduled  to  begin  its  ST  on  October 
18, 1991. 

The  proposed  extension  will  not  impact  the 
DGs  ability  to  start  and  perform  its  intended 
safety  function.  Since  initial  licensing,  train 
"A"  has  had  127  starts  as  of  May  2. 1991,  with 
only  one  failure  to  start.  The  failure  on  test 
start  119  (December  12, 1990)  was  caused  by 
air  in  the  fuel  line  which  happened  during 
post-maintenance  testing  after  routine 
maintenance.  Train  "B"  has  had  120  starts  as 
of  May  9. 1991.  and  has  had  zero  failures. 
Based  on  the  past  performance  of  the  DG's, 
an  extension  of  the  surveillance  requirement 
to  the  end  of  the  refueling  outage  will  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated.  Train  "A"  DG  will  be  operable 
while  Train  "B "  is  undergoing  the  18  month 
inspection.  Technical  Specification  3.8.1.2 
allows  one  DG  to  be  out  of  service  in  Modes 
5  and  6  to  allow  for  inspections.  When  Train 
"B "  is  declared  operable,  scheduled  for 
November  10, 1991,  Train  "A"  will  begin  its 
18  month  inspection.  During  the  refueling 
outage,  at  least  one  train  of  the  DG  will  be 
operable.  Therefore,  the  proposed  Technical 
Specification  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Standard 2  —  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  objectives  of  the  Surveillance  Test  are 
to  detect  possible  equipment  problems  before 
they  become  serious  enough  to  cause 
equipment  malfunctions,  and  to  verify  that 
the  diesel  generator  and  its  associated 
electrical  equipment  are  in  an  operable 
condition.  Train  "A"  will  remain  in  an 
operable  condition  during  the  refueling 
outage  until  its  scheduled  surveillance  of 
November  11. 1991.  This(condition  of  Train 
"A'J  is  in  accordance  with  Technical 
Specification  3.8.1.2  which  requires  that  one 
diesel  generator  shall  be  operable  in  Modes  5 
and  6.  Train  "B"  is  scheduled  to  begin  its 
surveillance  testing  on  October  19, 1991,  with 
completion  of  the  integrated  safeguards 
testing  on  November  10, 1991,  at  which  time 
Train  "B"  will  be  declared  operable. 


Train  "B"  diesel  generator  surveillance 
extension  will  be  from  September  29. 1991, 
Until  October  19, 1991.  a  total  of  20  days.  The 
diesel  generator  will  still  perform  its  intended 
function  even  after  the  18  month  plus  25% 
surveillance  requirement.  There  is  no  reason 
to  believe  otherwise  based  on  its  past 
performance  during  its  surveillances. 
Subjecting  the  diesel  to  Inspection  in 
accordance  with  procedures  prepared  in 
conjunction  with  the  manufacturer's 
recommendations  for  this  ^.lass  of  standby 
service  provides  additional  assurance  that 
the  diesel  generators  will  perform  their  safety 
function  when  called  upon  to  do  so. 
Therefore,  the  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

Standards —  Involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  In  the  margin  of  safety 
because  the  extension  of  time  sought  for  the 
diesel  generator  testing  does  not  involve  a 
change  to  safety  limits,  setpoints  or  design 
margins.  At  least  one  diesel  generator  will  be 
operable  during  the  refueling  outage,  [which] 
meets  the  Technical  Specification 
requirements.  Therefore,  the  proposed 
amendment  will  not  involve  In  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix,  Arizona  85004 

Attorney  for  licensees:  Arthur  C. 
Gehr,  Esq.,  Snell  &  Wilmer.  3100  Valley 
Center,  Phoenix,  Arizona  85073 

NRC  Project  Director:  James  E.  Dyer 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request:  July  2, 
1991 

Description  of  amendments  request- 
The  proposed  amendments  would  revise 
the  Technical  Specifications  (TS)  for 
both  Units  1  and  2.  The  proposed  TS 
revisions  are  requested  to  support  the 
planned  upgrade  of  the  spent  fuel  cask 
handling  crane  to  a  single-failure-proof 
design.  The  crane  is  being  upgraded  to 
handle  the  new  spent  fuel  transfer  cask 
which  will  be  used  to  transfer  spent  fuel 
to  the  new  Independent  Spent  Fuel 
Storage  Installation  (ISFSI)  which  is 
currently  being  constructed  on  the  plant 
site.  The  ISFSI  transfer  cask  will  weigh 
90  tons,  when  loaded  with  spent  fuel, 
which  is  three  times  that  previously 
analyzed  for  a  cask  load  drop. 

The  current  TS  restrict  the  movement 
of  heavy  loads  greater  than  1600  pounds 


over  fuel  assemblies  by  the  spent  fuel 
cask  handling  crane.  "The  proposed 
revision  to  TS  3/4.9.7  changes  the 
Limiting  Condition  for  Operation  (LCO) 
to  allow  the  movement  of  heavy  loads  in 
excess  of  1600  pounds  over  fuel 
assemblies  in  the  storage  pool.  The 
Surveillance  Requirement,  TS  3.9.7.1,  is 
also  revised  to  delete  load  weight 
verification  when  the  new  single-failure- 
proof crane  is  in  use  and  adds  new 
requirements.  The  new  surveillance 
requirements  include:  visual  inspection 
of  slings  and  lifting  devices,  verifying 
operability,  pre-operational  and  periodic 
tests,  and  the  performance  of 
preventative  maintenance  in  accordance 
with  plant  procedures.  TS  3/4.9.13. 
which  currently  has  LCOs  and 
surveillance  requirements  to  prevent  the 
movement  of  a  spent  fuel  shipping  cask 
within  on  cask  length  of  any  fuel 
assembly  is  deleted  based  on  the 
proposed  changes  to  TS  3/4.9.7  and  3/ 
4.9.7.1.  The  Bases  sections  for  TS  3/4.9.7 
and  3/4.9.7.1  are  revised  to  support  the 
proposed  changes  and  the  Bases  section 
for  TS  3/4.9.13  is  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

With  a  single-failure-proof  crane,  the 
probability  of  an  accidental  load  drop  while 
handling  heavy  loads  over  the  spent  fuel  has 
been  accepted  to  be  insignificant  in  NUREG- 
0612,  "Control  of  Heavy  Loads  at  Nuclear 
Power  Plants."  The  spent  fuel  cask  crane 
currently  meets  the  evaluation  criteria  of 
Section  5.1  of  NUREG-0612  through  Technical 
Specification  restrictions,  mechanical  stops, 
and  electrical  interlocks  in  conjunction  with  a 
spent  fuel  cask  drop  analysis  (Alternate  3, 
Seciton  5.1.2  of  NUREG-0612].  Under  the 
proposed  amendment,  the  evaluation  criteria 
of  Section  5.1  will  be  met  with  a  single- 
failure-proof  crane  that  satisfies  the 
guidelines  of  Section  5.1.6  of  NUREG-0612 
(Alternate  1).  A  fault  tree  evaluation 
performed  by  NRC  to  establish  the  bases  for 
NUREC-0612  guidelines  shows  the  potential 
for  unacceptable  consequences  is  comparable 
for  these  alternatives.  Therefore,  the 
proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  will  allow  the 
handling  of  loads  in  excess  of  1600  lbs  over 
the  fuel  assemblies  in  the  storage  pool  which 
is  an  area  previously  off  limits  for  such  loads. 
It  will  also  allow  the  movement  of  heavy 
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loads  up  to  the  maximum  critical  load  rating 
of  the  main  hoist  (125  ton]  which  is  more  than 
the  35  ton  spent  fuel  cask  that  has  been 
previously  shown  to  cause  actual  punching 
shear  stress  to  the  spent  fue!  pool  floor,  if 
dropped  from  a  height  of  42.5  ft.  (3.3  ft.  in  the 
air,  39  ft.  in  the  water).  However,  the  single- 
failure-proof  design  will  eliminate  the  need  to 
address  drops  in  the  previously  restricted 
areas.  Further  the  capability  of  a  single- 
failure-proof  crane  to  handle  heavy  loads  has 
been  accepted  as  the  equivalent  in  overall 
risk  to  the  currently  established  heavy  load 
controls  of  a  non  single-failure-proof  crane. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment, 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  invol/e  a  significant  reduction  in  a 
margin  of  safety. 

The  four  alternative  guidelines  provided  in 
Section  5.1.2  of  r'IUREG-0612  for  the  spent 
fuel  pool  area  have  been  showTi  to  provide  an 
essentially  equivalent  level  of  safety.  In 
addition,  heavy  load  handling  operations  at 
Calvert  Cliffs  continues  to  meet  the  seven 
general  defense-in-depth  guidelines  of 
Section  5.1.1.  Therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick.  Maryland. 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esquire,  Shaw,  Piltman,  Potts  and 
Trowbridge.  2300  N  Street,  NW.. 
Washington.  DC.  20037. 

NRC  Project  Director  Robert  A. 
Capra 

Comiuonwe^ltb  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455.  ByroQ  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Rlinois;  Docket  Nos.  STN 
50-458  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2.  Will  County, 
Illinois 

Date  of  application  for  amendments: 
June  10, 1991 

Description  of  amendments  request: 
The  proposed  amendments  would  revise 
(he  Technical  Specifications  (TS)  by 
removing  the  TS  on  radioactive  effluents 
and  radiological  environmental 
monitoring  and  adding  controls  to 
include  them  in  the  Offsite  Dose 
Calculationa!  Manual  (ODCM). 
Specifications  on  solid  radioactive 
wastes  will  be  relocated  to  the  Process 
Control  Program  (PCP).  This  action  is  in 
response  to  Generic  Letter  89-01  dated 
January  31. 1989. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below: 

The  proposed  amendment  relocates 
procedural  details  from  the  Byron  and 
Braidwood  TS  to  the  ODCM  or  the  PCP 
without  revision.  Administrative 
controls  are  to  be  placed  in  the  TS  to 
control  these  programs.  As  a  result,  all 
aspects  of  the  Final  Safety  Analysis 
Report  (FSAR)  safety  analyses  will 
remain  unchanged  and  thare  will  be  no 
physical  change  to  the  facility. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

The  proposed  change  relocates 
conformance  details  from  the  TS  to  the 
ODCM  and  PCP.  This  relocation  of  the 
radiological  effluent  TS  program  does 
not  reduce  the  controls  on  radiological 
effluent.  No  plant  design  changes  are 
necessary  to  implement  these  line-item 
improvements.  Therefore,  the  current 
plant  safety  analyses  remain  complete 
and  accurate  in  addressing  the  licensing 
basis  events  and  analyzing  the  plant 
response  and  consequences.  The 
proposed  amendment  cannot  create  the 
possibility  of  anew  and  different  kind  of 
accident  than  previously  evaluated. 

Radiological  regulatory  requirements 
are  established  in  10  CFR  20.106,  40  CFR 
Part  190, 10  CFR  50.36a,  and  Appendix  I 
to  10  CFR  Part  50.  The  limits  defined  for 
Byron  and  Braidwood  based  on  these 
requirements  will  be  relocated  from  the 
TS  to  the  ODCM  and  PCP.  unchanged. 
All  technical  content  will  be  preserved. 
Since  there  will  be  no  change  to  the 
physical  design  or  operation  of  the 
plant,  the  proposed  amendment  will  not 
involve  a  reduction  in  a  safety  margin. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin.  P.  O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood,  the 
Wilmington  Township  Public  Library, 
201  S.  Kankakee  Street,  Wilmington, 
Illinois  60481. 

Attorney  to  licensee:  Michael  I.  Miller, 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago.  Illinois  60690. 

NRC  Project  Director  Richard  J. 
Barrett 


Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
June  4, 1991 

Description  of  amendments  request: 
This  amendment  proposes  to  modify  the 
Technical  Specification  (TS) 
requirements  for  the  Anticipated 
Transient  Without  Scram  -  Recirculation 
Pump  Trip  (ATWS-RPT)  to  reflect 
improvements  made  to  the  logic  and 
instrumentation  system.  The  proposed 
changes  include  revising  the  minimum 
number  of  operable  channels  per  trip 
system  from  one  to  two  since  the  new 
logic  system  will  use  "l-out-of-2  taken 
twice"  logic  vice  "l-out-of-4  taken  once" 
logic.  In  addition,  a  shiftly  channel 
check  surveillance  for  the  high  pressure 
sensor  will  be  added  since  the  new 
instrumentation  provides  a  direct 
pressure  indicator  which  can  be  verified 
against  other  plant  instruments.  And 
finally,  the  action  statements  will  be 
modified  to  reflect  the  various 
combinations  of  inoperable  channels. 
The  allowed  outage  time  will  be  reduced 
from  14  days  to  72  hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Based  on  the  criteria  for  defming  a 
significant  hazards  consideration  established 
in  10  CFR  50.92,  operation  of  LaSalle  County 
Station  Units  1  and  2  in  accordance  with  the 
proposed  amendment  will  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

The  action  requirements  for  Technical 
Specifications  3.3.4.1  provides  a  higher  degree 
of  protection  and  operational  flexibility  by 
addressing  all  possible  combinaiions  of 
inoperable  channels  and  trip  systems.  The 
allowed  outage  times  In  the  proposed 
amendment  become  progressively  more 
restrictive  depending  on  the  nature  of  any 
failures.  The  proposed  allowed  outage  time 
for  an  inoperable  trip  channel  is  reduced 
from  14  days  to  72  hours.  The  reduced  outage 
times  will  not  significantly  increase  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  amendment  to  Table  3.3.4.1-1 
increases  the  required  number  of 
instrumentation  channels  from  1  to  2  for  each 
trip  system.  This  enhanced  design  reflects 
modifications  being  made  to  the  anticipated 
transient  without  scram-recirculafion  pump 
.trip  (ATWS-RPT)  in  response  to  10  CFR  Part 
50.62  requirements.  This  change  clarifies  the 
channel  operability  requirements  for  the 
ATWS-RPT  instrumentation  and  ensures 
consistent  application  of  the  requirements. 
This  amendment  will  not  affect  the 


performance  of  the  ATWS-RPT  sys 
Therefore,  the  consequences  of  an  i 
previously  evaluated  are  not  signifi 
increased  by  enhancing  the  ATWS- 

The  proposed  amendment  to  Tab 
adds  a  shiftly  "channel  check"  reqi 
for  the  ATWS-RPT  high  reactor  ves 
pressure  instrumentation.  The  addi 
requirement  provides  additional  as: 
the  ATWS-RPT  instrumentation  op 
The  probability  of  an  undetected  in 
failure  is  lessened  by  the  implemen 
shiftly  "channel  check".  The  curren 
Technical  Specifications  do  not  req 
surveillance. 

This  amendment  also  removes  a 
that  allowed  waiver  of  the  18  montl 
surveillance  interval  for  certain  sur 
requirements  during  Unit  1  Cycle  1. 
footnote  is  no  longer  applicable  anc 
change  has  no  impact  on  safety. 

2)  Create  the  possibility  of  a  new 
different  kind  of  accident  from  any 
previously  evaluated  because: 

The  proposed  amendments  are  in 
clarify  and  enhance  the  existing  Te 
Specification  requirements.  The  pre 
reflects  improvements  being  made  I 
ATWS-RPT  instrumentation  and  dc 
constitute  a  change  to  the  opera  tior 
facility  as  described  in  the  UFSAR. 
reduction  of  allowed  outage  times  f 
days  to  72  hours  for  the  ATWS-RPl 
channels  does  not  involve  any  char 
facility  or  the  operation  of  the  facili 
described  in  the  UFSAR.  The  propo 
amendment  would  not  create  the  pc 
of  a  new  or  different  kind  of  accidei 
any  accident  previously  evaluated. 

3)  Involve  a  significant  reduction 
margin  of  safety  because: 

The  proposed  amendments  clarif; 
enhance  the  existing  requirements  i 
RPT  instrumentation.  The  changes  \ 
to  reduce  the  potential  for  misinteri 
of  the  requirements  and  institute  ad 
surveillance  requirements  for  the  n« 
instrumentation.  Therefore,  it  is  CEi 
expectation  that  the  proposed  amer 
will  increase  the  margin  of  safety. 

The  NRC  staff  has  reviewed  t 
licensee's  analysis  and,  based  c 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  st 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideratic 

Local  Public  Document  Room 
location:  Public  Library  of  Illino 
Community  College,  Rural  Rout 
Ogelsby,  Illinois  61348. 

Attorney  to  licensee:  Michael 
Esquire;  Sidley  and  Austin,  One 
National  Plaza.  Chicago.  Illinoi! 

NRC  Project  Director  Richan 
Barrett 

Connecticut  Yankee  Atomic  Poi 
Company.  Docket  No.  50-213.  H 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request  ] 
1991 
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Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2.  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
June  4, 1991 

Description  of  amendments  request: 
This  amendment  proposes  to  modify  the 
Technical  Specification  (TS) 
requirements  for  the  Anticipated 
Transient  Without  Scram  -  Recirculation 
Pump  Trip  (ATWS-RPT)  to  reflect 
improvements  made  to  the  logic  and 
instrumentation  system.  The  proposed 
changes  include  revising  the  minimum 
number  of  operable  channels  per  trip 
system  from  one  to  two  since  the  new 
logic  system  will  use  "l-out-of-2  taken 
twice"  logic  vice  "l-out-of-4  taken  once" 
logic.  In  addition,  a  shiftly  channel 
check  surveillance  for  the  high  pressure 
sensor  will  be  added  since  the  new 
instrumentation  provides  a  direct 
pressure  indicator  which  can  be  verified 
against  other  plant  instruments.  And 
fmally,  the  action  statements  will  be 
modified  to  reflect  the  various 
combinations  of  inoperable  channels. 
The  allowed  outage  time  will  be  reduced 
from  14  days  to  72  hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Based  on  the  criteria  for  denning  a 
significant  hazards  consideration  established 
in  10  CFR  50.92,  operation  of  LaSalle  Cotonfy 
Station  Units  1  and  2  in  accordance  with  the 
proposed  amendment  will  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

The  action  requirements  for  Technical 
Specincations  3.3.4.1  provides  a  higher  degree 
of  protection  and  operational  flexibility  by 
addressing  all  possible  combinations  of 
inoperable  channels  and  trip  systems.  The 
allowed  outage  times  in  the  proposed 
amendment  become  progressively  more 
restrictive  depending  on  the  nature  of  any 
failures.  The  proposed  allowed  outage  time 
for  an  inoperable  trip  channel  is  reduced 
from  14  days  to  72  hours.  The  reduced  outage 
times  will  not  signiHcantly  increase  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  amendment  to  Table  3.3.4.1-1 
increases  the  required  number  of 
instrumentation  channels  from  1  to  2  for  each 
trip  system.  This  enhanced  design  reflects 
modifications  being  made  to  the  anticipated 
transient  without  scram-recirculation  pump 
trip  (ATWS-RPT)  in  response  to  10  CFR  Part 
50.62  requirements.  This  change  clarifies  the 
channel  operability  requirements  for  the 
ATWS-RPT  instnmientation  and  ensures 
consistent  application  of  the  requirements. 
This  amendment  will  not  affect  the 


performance  of  the  ATWS-RPT  system. 
Therefore,  the  consequences  of  an  accident 
previously  evaluated  are  not  significantly 
increased  by  enhancing  the  ATWS-RPT  logic. 

The  proposed  amendment  to  Table  4.3.4.1-1 
adds  a  shiftly  "channel  check"  requirement 
for  the  ATWS-RPT  high  reactor  vessel 
pressure  instrumentation.  The  addition  of  this 
requirement  provides  additional  assurance  of 
the  ATWS-RPT  instrumentation  operability. 
The  probability  of  an  undetected  instnmient 
failure  is  lessened  by  the  implementation  of  a 
shiftly  "channel  check".  The  current 
Technical  Specifications  do  not  require  this 
surveillance. 

This  amendment  also  removes  a  footnote 
that  allowed  waiver  of  the  18  month 
surveillance  interval  for  certain  surveillance 
requirements  during  Unit  1  Cycle  1.  This 
footnote  is  no  longer  applicable  and  the 
change  has  no  impact  on  safety. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  proposed  amendments  are  intended  to 
clarify  and  enhance  the  existing  Technical 
Specification  requirements.  The  proposal 
reflects  improvements  being  made  to  the 
ATWS-RPT  instrumentation  and  does  not 
constitute  a  change  to  the  operation  of  the 
facility  as  described  In  the  UFSAR.  The 
reduction  of  allowed  outage  times  from  14 
days  to  72  hours  for  the  ATWS-RPT  trip 
channels  does  not  involve  any  changes  to  the 
facility  or  the  operation  of  the  facility  as 
described  in  the  UFSAR.  The  proposed 
amendment  would  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  proposed  amendments  clarify  and 
enhance  the  existing  requirements  for  ATWS- 
RPT  instrumentation.  The  changes  will  help 
to  reduce  the  potential  for  misinterpretation 
of  the  requirements  and  institute  additional 
surveillance  requirements  for  the  new 
instrumentation.  Therefore,  it  is  CECo's 
expectation  that  the  proposed  amendments 
will  increase  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1, 
Ogelsby.  Illinois  61348. 

Attorney  to  licensee:  Michael  I.  Miller. 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago.  Illinois  60690. 

NRC  Project  Director:  Richard  J. 
Barrett 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request-  July  2, 
1991 


Description  of  amendment  request: 
Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO)  has  proposed  to 
change  Technical  Specification  Section 
3.7.1.3  and  the  associated  Bases  Section 
to  increase  the  demineralized  water 
storage  tank  minimum  volume  from  the 
present  50,000  gallons  to  a  new 
minimum  volume  of  70,000  gallons. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  change  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated.  The 
proposed  change  will  increase  the  minimum 
(auxiliary  feedwater)  pump  AFW  (Net 
Positive  Suction  Head]  NPSH  available 
during  design  basis  events  and  also  allow  for 
greater  operator  action  time  than  would 
otherwise  be  required  with  a  50,000-gallon 
initial  (demineralized  water  storage  tank] 
DWST  inventory.  Therefore,  it  is  concluded 
that  previously  analyzed  cccidents  are  not 
affected. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  Because  the  AFW  pumps  operate 
on  the  order  of  2500  feet  of  total  head,  a 
change  in  DWST  level  has  a  negligible  affect 
on  AFW  system  flows.  The  NPSH  available 
to  NPSH  required  ratio  increase  is  the  only 
identified  affect  on  the  AFW  system. 
Therefore,  it  is  concluded  that  no  new  failure 
modes  are  introduced. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  does  not  have  any 
adverse  impact  on  the  protective  boundaries. 
Since  the  proposed  change  also  does  not 
affect  the  consequences  of  any  accident 
previously  analyzed,  there  is  no  reduction  in 
a  margin  of  safety.  The  proposed  change 
increases  the  margin  of  safety  since  the 
increased  inventory/level  will  cprrespond  to 
an  increase  in  the  ratio  of  AFW  pump  NPSH 
available  to  NPSH  required. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street.  Middlefown.  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 


Entergy  Operations.  Inc..  Docket  No.  50- 
313,  Arkansas  Nuclear  One,  Unit  Na  1, 
Pope  County,  Arkansas 

Date  of  amendment  request-  June  18, 
1991 

Description  of  amendment  request- 
The  proposed  change  to  Technical 
Specification  (TS)  3.5.1.4  involves  the 
addition  of  the  following  wording 
"...except  during  channel  testing"  to  the 
TS  clarifying  that  the  key  operated 
shutdown  bypass  switch  is  used  during 
monthly  channel  testing  in  order  to 
verify  that  the  shutdown  bypass  logic  is 
operable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

An  evaluation  of  the  proposed  change  has 
been  performed  In  accordance  with 
10CFR50.91  (a)  (1)  regarding  no  significant 
hazards  consideration  using  the  standards  in 
10CFR50.92  (c).  A  discussion  of  those 
standards  as  they  relate  to  this  amendment 
request  follows: 

Criterion  1  -  Does  not  involve  a  Significant 
Increase  in  the  FYobability  or  Consequences 
of  an  Accident  Previously  Evaluated 

The  proposed  change  adds  a  clarifying 
statement  which  is  provided  for  in  the 
original  design  and  therefore,  does  not 
involve  any  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

Criterion  2  -  Does  not  create  the  possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

In  order  to  test  the  operability  of  the 
shutdown  bypass  logic  during  power 
operations  the  key  operated  shutdown 
bypass  switch  must  be  used.  In  as  much  as 
the  reactor  protection  channel  will  already  be 
bypassed  pursuant  to  TS  3.5.1.3  this  change 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Criterion  3  -  Does  not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  change  is  administrative  in 
nature,  is  provided  for  in  the  original  design, 
and  is  required  to  test  shutdown  bypass  logic 
during  power  operations.  This  circuit  does 
not  affect  the  reactor  protection  system  due 
to  the  associated  protection  channel  already 
being  bypassed.  Therefore  this  change  does 
not  involve  any  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
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Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  D.C. 
20005-3502 

NRC  Project  Director.  Theodore  R. 
Quay 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One,  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request:  June  27, 
1991 

Description  of  amendment  request: 
The  proposed  changes  would  revise 
Technical  Specifications  (TSs)  3.9  and 
4.10  regarding  the  control  room 
emergency  ventilation  (air  conditioning 
and  air  filtration)  system  and  control 
room  isolation  system,  to  achieve 
consistency  with  the  requirements  for 
Arkansas  Nuclear  One,  Unit  2  and  to 
avoid  misinterpretation  of  the  TSs  and 
enhance  the  operabihty  of  the  systems. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a],  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  J  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  proposed  changes  retain  the  original 
requirements  of  the  Technical  Specifications 
or  provides  for  more  stringent  requirements 
in  the  form  of  Regulatory  Guide  1.52  Revision 
2  and,  therefore,  does  not  involve  an  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated.  Sealing  the 
Control  Room  by  use  of  the  fire  dampers  or 
manually  actuating  a  system  provides  the 
same  amount  of  protection  from  toxic  gas  as 
do  the  isolation  dampers.  Subdividing  the 
actions  ensures  that  proper  action  is  taken 
based  en  the  failure  mode.  Thus,  no  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated  is  incurred. 

Criterion  2  -  Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated. 

The  proposed  changes  serve  to  update  the 
requirements  to  Regulatory  Guide  1.52 
Revision  2  or  provide  equivalent  proiection  in 
the  form  of  use  of  fire  dampers  to  isolate  the 
Control  Room  and.  therefore,  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

As  these  proposed  changes  will  provide 
clarification  of  the  requirements,  update  the 
Technical  Specifications,  and  provide 
equivalent  protection  in  the  form  of  fire 
dampers  for  isolation  of  the  Control  Room, 
the  margin  of  safety  will  not  be  reduced. 

Based  on  the  above  evaluation,  it  is 
concluded  that  the  proposed  Technical 
Specification  change  does  not  constitute  a 
significant  hazards  concern. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville.  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N.W..  Washington,  D.C. 
20005-3502 

NRC  Project  Director:  Theodore  R. 
Quay 

Entergy  Operations,  Inc.,  Docket  No.  50- 
313,  Arkansas  Nuclear  One.  Unit  No.  1, 
Pope  County,  Arkansas 

Date  of  amendment  request  June  27, 
1991 

Description  of  amendment  request 
The  proposed  change  would  amend 
Technical  Specifications  (TSs)  5.3.1.6 
and  5.4.1.1  to  increase  the  maximum 
allowable  enrichment  for  future  reload 
fuel  from  3.5  to  4.1  weight  percent 
uranium-235  (U-235).  TS  5.4.1.1  would 
also  be  revised  to  delineate  the 
allowable  storage  positions  in  the  fresh 
fuel  rack.  Additionally,  "235U"  would  be 
corrected  to  "U-235". 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Entergy  Operations  has  concluded  that  the 
proposed  changes  to  Technical  Specifications 
5.3.1.8  and  5.4.1.1  do  not  involve  a  significant 
hazards  consideration  because  the  operation 
of  Arkansas  Nuclear  One,  Unit  1  in 
accordance  with  these  changes  would  not: 

(1}  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  will  not  significantly 
increase  the  probability  or  consequences  of 
any  accident  previously  evaluated  since  the 
effect  of  increasing  fuel  enrichment  is 
included  in  the  calculation  of  measurable 
core  parameters  each  reload  cycle  and  these, 
in  turn,  are  reviewed  to  ensure  adequate 
margins  of  safe  operation  and  conformance 
to  the  safety  limits  and  LCOs  [limiting 
conditons  for  operation]  established  by 
Technical  Sptecifications  are  met.  The  fission 
product  inventory  contained  in  the  fuel  is  a 
function  of  bumup.  not  enrichment,  so  the 
consequences  of  postulated  accident  releases 
are  unchanged. 

The  fuel  loading  errors  originally 
addressed  in  the  FSAR  [Final  Safely  Analysis 
Report]  have  been  reviewed  and  the 
statements  made  continue  to  be  valid  for  the 
higher  4.1  weight  percent  enrichment.  Gross 
core  leading  errors  would  be  detected  with 


an  equal  or  higher  probability  and  the  strict 
administrative  controls  used  to  prevent  pellet 
and  rod  enrichment  errors  continue  to  remain 
in  effect. 

Fresh  fuel  handling  accidents  remain 
bounded  by  the  original  FSAR  analysis.  The 
only  accident  scenarios  for  which  the 
probability  of  occurrence  are  affected  by  fuel 
enrichment  involve  criticality  events  during 
fuel  handling  and  storage.  The  enclosed 
criticality  analysis  demons}rates  that  the 
calculated  k-effective,  during  fuel  handling 
and  storage,  is  adequate  to  ensure 
subcriticality  for  all  defined  accident 
conditions.  Since  subcriticality  is  maintained, 
no  releases  result  from  the  above  fuel 
handling  criticality  accident  scenario.     ' 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed  since 
the  current  request  does  not  address  the 
actual  enrichment  currently  utiUzed  in  the 
ANO-1  core:  but  merely  changes  the 
maximum  allowable  enrichment  limit  for  new 
fuel.  A  separate  safety  evaluation  is  required 
prior  to  the  use  of  sudi  reload  fuel  which  will 
address  specific  enrichments.  The  possibility 
of  loading  assemblies  into  the  prohibited 
spaces  in  the  Fresh  Fuel  Storage  Rack  will  be 
prevented  by  physical  blockage  of  these 
spaces  prior  to  any  fuel  storetge  in  the  Rack.  It 
should  l>e  noted  that  if  these  spaces  were  not 
blocked  through  error  and  if  the  rack  was 
fully  loaded,  then  inadvertent  criticality 
would  still  not  occur  until  foam  of  the 
appropriate  density  was  introduced  into  the 
racks. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  enrichment  increase  may 
cause  an  increase  in  future  fresh  fuel 
reactivity  but  it  will  not  change  or  reduce  the 
related  margins  of  safety,  such  as  the 
Limiting  Condition  for  Operation  which 
requires  maintaining  a  1%  [delta]k/k 
shutdown  margin  or  the  Safety  Limits  on 
DNBR  [departure  from  nucleate  boiling  ratio] 
or  allowable  power  peaking. 

The  enclosed  criticality  analysis 
demonstrates  that  there  is  adequate  margin 
to  ensure  subcriticaUty  of  the  new  fuel  during 
storage  and  handling  operations. 

Therefore,  based  on  the  evaluation 
discussed  above,  Entergy  Operations  has 
concluded  that  the  proposed  changes  do  not 
involve  a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 


1400  L  Street,  ft.Vi^  Washingli 
20005-3502 

Entergy  Operattons,  Idc  Dod 
313,  Arkansas  Nudear  One,  U 
Pope  Coonty,  Arkansas 

Date  of  anendmeat  retfuesL 
1981 

Description  of  amendment  i 
The  proposed  chaitge  to  th«  Ti 
Specifications  (TS)  would  alio 
fuel  cask  for  Arkansas  Nuclea 
Unit  1  (ANO-1)  to  be  handled 
auxiliary  building  crane,  for  tl 
of  October  15, 1991,  through  )e 
1992,  for  the  shipment  of  two  i 
rods  utilizing  a  17-ton  shipping 

Basis  for  proposed  no  signi) 
hazards  consideration  determ 
As  required  by  10  CFR  50.91fa 
licensee  has  provided  its  anal 
issue  of  no  significant  haxardf 
consideration,  which  is  presei 
below: 

Criterion  1  •  Involve  a  Significa 
in  the  Probability  ox  Consequence 
Accident  Previously  Evaluated. 

ANO's  procedures,  load  pa^hs^ 
equipment  certification,  operator 
other  related  haavy  load  handling 
were  evaluated'  as  part  of  the  con 
heavy  loads  issue  and  found  acce 
Spent  fuel  cask  handting  is  discus 
Section  9.6.2.8  of  the  ANO-1  SAR 
Analysis  Report),  which  shows  th 
will  never  travel  over  spent  fuel,  i 
cask  handling  is  presently  prohibi 
3.8.15.  ANO-1  SAR  Section  9.6.2.6 
evaluates  the  unlikely  event  of  a  i 
accident  and  shows  that  the  con» 
are  acceptable.  An  exception  to  1 
allow  handling  of  a  spent  fuel  shi] 
by  the  Auxiliary  Boilding  crane  vn 
actual  impact  on  th«  cask  drop  or 
previously  analysed  accident 

The  cask  drop  evalaat>«ii  in  AP 
Section  9.6.2.6  assumes  15  fuH  ^e 
assemblies.  100  days  after  shotdo 
involved.  Altiiough  the  DOE  [Dep 
Energy)  extended  bumup  fuel  aos 
have  longer  operation  titan  th»  ttti 
assumed  in  the  SAR  evaiuatioa,  i 
been  stored  ia  the  ANO-1  fuel  po< 
longer  than  the  assvmcd  100  days 
iodine  and  noble  gas  inventory  a\ 
release  has  decreased  »ubstanQal 
isotopic  decay.  The  propflsed  anu 
will  allow  the  movement  of  only  : 
rods,  a  very  sineil  fraction  of  the  i 
rods  in  15  full  assemblies  (3120  fu 
The  SAR  analjMH  asMunes  twent 
percent  of  the  noble  gases  and  tei 
the  avaiiabis  iodine  ben  all  3120 
released.  This  would  be  eqviva^ 
complete  release  of  noble  gaees  a 
from  several  hundred  initividual  r 
Therefore,  the  oflfsite  doaes  result 
cask  drop^  would  be  much  hiwer  t 
presented  in  the  SAR.  AMitwnaU 
one  time  wtoeption  request;  only  ( 
will  be  moved  which  espreeenta  « 
increase  in  the  probahility  of  a  ca 
accident  due  to  rdiabiii^  of  the  e 
and  precautioo*  utilised.  Thi*  a<n< 
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an  equal  or  higher  probability  and  the  strict 
administrative  controls  used  to  prevent  pellet 
and  rod  enrichment  errors  continue  to  remain 
in  effect. 

Fresh  fuel  handling  accidents  remain 
bounded  by  the  original  FSAR  analysis.  The 
only  accident  scenarios  for  which  the 
probability  of  occurrence  are  affected  by  fuel 
enrichment  involve  criticality  events  during 
fuel  handling  and  storage.  The  enclosed 
criticality  analysis  demonstrates  that  the 
calculated  k-efTective,  during  fuel  handling 
and  storage,  is  adequate  to  ensure 
subcriticality  for  all  defined  accident 
conditions.  Since  subcriticality  is  maintained, 
no  releases  result  from  the  above  fuel 
handling  criticality  accident  scenario.     ' 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed  since 
the  current  request  does  not  address  the 
actual  enrichment  currently  utiUzed  in  the 
ANO-1  core;  but  merely  changes  the 
maximum  allowable  enrichment  limit  for  new 
fuel.  A  separate  safety  evaluation  is  required 
prior  to  the  use  of  sudi  reload  fuel  which  will 
address  speciHc  enrichments.  The  possibility 
of  loading  assemblies  into  the  prohibited 
spaces  in  the  Fresh  Fuel  Storage  Rack  will  be 
prevented  by  physical  blockage  of  these 
spaces  prior  to  any  fuel  storage  in  the  Rack.  It 
should  be  noted  that  if  these  spaces  were  not 
blocked  through  error  and  if  the  rack  was 
fully  loaded,  then  inadvertent  criticality 
would  still  not  occur  until  foam  of  the 
appropriate  density  was  introduced  into  the 
racks. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  enrichment  increase  may 
cause  an  increase  in  future  fresh  fuel 
reactivity  but  it  will  not  change  or  reduce  the 
related  margins  of  safety,  such  as  the 
Limiting  Condition  for  Operation  which 
requires  maintaining  a  1%  [delta]k/k 
shutdown  margin  or  the  Safety  Limits  on 
DN6R  [departure  from  nucleate  boiling  ratio] 
or  allowable  power  peaking. 

The  enclosed  criticality  analysis 
demonstrates  that  there  is  adequate  margin 
to  ensure  subcriticality  of  the  new  fuel  during 
storage  and  handling  operations. 

Therefore,  based  on  the  evaluation 
discussed  above,  Entergy  Operations  has 
concluded  that  the  proposed  changes  do  not 
involve  a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 


1400  L  Street,  W.  W..  Washingloa.  D.C1 
20005-3502 

Entergy  Operathms,  Inc.,  Docket  No.  SO- 
313,  Arkansas  Nuciear  One,  Unit  Nb.  1. 
Pope  County,  Arkansas 

Date  of  oneBdmeat  retfuest  June  27, 
1991 

Description  of  aateztdmeat  request 
The  proposed  change  to  the  Technical 
Specifications  (TS)  would  allow  a  spent 
fuel  cask  for  Arkansas  Nuclear  One,. 
UnU  1  (ANO-1)  to  be  handled  by  the 
auxiliary  building  crane,  for  the  period 
of  October  15, 1991,  through  January  31, 
1992,  for  the  shipment  of  two  spent  fuel 
rods  utilizing  a  17-ton  shipping  cask. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  SOgifaJ.  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signi^cant  haxards 
consideration,  which  is  presented 
below: 

Criterioa  1  •  Involve  a  Significant  Increase 
in  the  Probability  oi  Consequences  of  an 
Accident  Previously  Evahtated. 

ANO's  procedures,^  load  paths,,  crane 
equipment  certification,  operator  training  and 
other  related  heavy  load  handling  topics 
were  evaluated  as  part  of  the  control  of 
heavy  loads  issue  and  found  acceptable. 
Spent  fuel  cask  handling  is  discussed  in 
Section  9.6.2.8  of  the  ANO-t  SAR  [Safety 
Analysis  Report],  which  shows  that  the  cask 
will  never  travel  over  spent  fuel.  Although 
cask  handling  is  presently  prohibited  by  TS 
3.8.15.  ANO-1  SAR  Section  9.6.2.6  further 
evaluates  the  unlikely  event  of  a  cask  drop 
accident  and  shows  that  the  consequences 
are  acceptable.  An  exception  to  TS  3.6.15  to 
allow  handling  of  a  spent  fuel  shipping  caak 
by  the  Auxiliary  Boilding  crane  vwH  have  no 
actual  impact  on  the  cask  drop  or  any  othef 
previously  analyaed  accident. 

The  cask  drop  evalaati«n  in  ANO-1  SAR 
Section  9.6.2.0  assumes  15  fuH  ^>el 
assemblies.  100  days  after  shotdown,  are 
involved.  Although  the  DOE  [Depart&ient  of 
Energy)  extended  bumup  fitef  assemblie* 
have  longer  operation  titan  th»  tttree  cycles 
assumed  in  the  SAR  evahiabon,  they  have 
been  stored  in  the  ANO-1  fuel  pool  much 
longer  than  the  assamed  100  days,  thus  the 
iodine  and  noble  gas  tsventory  available  (or 
release  has  decreased  substaceialty  due  to 
isotopic  decay.  The  propeaed  anMRdment 
will  allow  the  movement  of  only  2  spent  fuel 
rods,  a  wry  smeii  h-action  of  the  number  o{ 
rods  in  15  full  assemblies  [3120  fuel  rods). 
The  SAR  analysts  asMunes  twcnty-Kve 
percent  of  the  noble  gases  and  ten  percent  of 
the  available  iodine  from  all  3120  fuel  roda  ia 
released.  Thia  would  be  e^>vai«nt  to  the 
contplete  releaae  of  noble  gaeea  and  iodine 
from  several  hundred  individual  rods. 
Therefore,  the  ofifsate  doaes  rctuihag  from  • 
cask  drop  would  be  much  lower  than  thaa* 
presented  in  the  SAR.  AdditwnaUy.  thw  ia  » 
one  time  exoeption  request  only  or*  cask 
will  be  moved  whicit  represents  eoiy  a  aasatt 
increase  in  the  probabiUty  a£  a  caak  drap 
accident  due  to  relMbMity  irf  the  equipment 
and  precautiooa  utiliaed.  Thia  amendmeat 


request,  therefore,  does  net  involve  a 
significant  increase  in  the  probafaihty  or 
consequences  of  an  accident  pcavtooaly 
evaluated. 

Criterion  2  -  Create  the  Possibdity  of  a 
New  or  Different  Kind  of  Accident  Pcoia  any 
Accident  Previously  Evaluated. 

The  prtipoaed  anendment  request  will 
allow  handling  of  a  spent  hiat  shipping  cask 
by  the  Auxiliary  Building  crane  where 
previously  prohibited  doe  to  pending  NRC 
evaluation  of  the  spent  fuel  caak  drop 
accident  and  the  crane  design  by  AP&L 
[Arkansas  Power  ft  Light)  and  NRC  review 
and  approval.  Th»cask  handlii?g  methods 
and  cask  drop  accident  are  discussed  and 
evaluated  in  ANO-1  SAR  Section  9.4.2.6. 
Additionally,  the  NRC  perfomed  an 
independent  evaluation  of  the  cadiological 
consequences  of  a  cask  drop  accident,  as 
documented  in  the  ANO-l  SER  [Safety 
Evaluation  Report]  dated  )uae  ft,  1973.  The 
evaluation  of  the  unlikely  event  of  a  cask 
drop  accident  included  aaseasment  of 
equipment  failures  and  has  shown  the 
consequences  to  be  within  acceptable 
bounds.  No  new  accident  scenarios  can  be 
identified  related  to  the  prapoeed  ameadnant 
request,  therefore,  this  change  is  b«iinded  by 
the  current  analysis  is  the  SAR.  The 
proposed  amendment  request  wili  therefore, 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  aeddent  previously 
evaluated 

Criterion  3  •  Involve  a  Si^ficant 
Reduction  in  the  Margin  of  Safety. 

Although  allowing  use  of  the  Auxiliary 
Building  crane  where  previously  pcshibited 
by  the  TS  coukl  increase  the  possibility  of  a 
cask  drop  accident,  the  margin  of  safety  is 
preserved  is  that  the  acceptable 
consequences  of  the  cask  dfvp  acadent 
evaluation  in  SAR  SecUon  9.6.2.6  are  not 
affected  by  this  change.  The  proposed 
amendment  request  will  not  adv«reely  affect 
the  adequacy  and  conservatism  of  the  cask 
drop  accident  evaluation.  The  spent  foel  cask 
certificate  has  been  issued  arni  continues  to 
hold  an  NRC  Certificate  of  ComplNiace  for 
radioactive  materials  packages,  and  load 
paths  and  equipment  to  be  used  far  cask 
handling  have  been  reviewed  and  approved 
by  the  NRC  with  the  resolution  of  the  control 
of  heavy  loads  issue.  Additionally,  this 
proposed  amendment  allows  a  one  time  use 
of  the  cask,  which  represents  only  a  smaH 
increase  in  the  probability  of  a  cask  drop 
accident  due  to  the  reliabiitty  of  the 
equipment  and  precautions  otfhaed. 
Therefore,  the  caak  handling  issue  at  ANO-1 
continues  to  exhibit  an  acceptable  mm^a-at 
safety  and  this  amendment  request  witt  nsf 
involve  a  significant  reduction  in  the  margi*' 
of  safety. 

Based  on  the  above  discussion  and 
evaluBtioo.  Entergy  Operations  concluded 
that  the  proposed  TS  amendment  request 
meets  the  standards  for  determining  that  ira 
significant  hazards  consideration  is  involved 
and,  therefore,  concluded  ttMt  this 
amendment  applicatian  involves  no. 
significant  hazards  considerations. 

The  NRC  sta£f  has  reviewed  the 
Uccswe's  analysis  and,  based  en  Aae 
review,  it  appears  that  tiw  three 
standards  of  laCFR  5a92(c)  arc 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  hrvolves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tecfa  University,  RuMeUvitte,  Adrawa* 
72801 

Attorney  for  licensee:  Nichofas  S. 
Reynolds.  Esquire.  Winston  and  Stiawiu 
1400  L  Street.  N.W..  Washington.  D.C 
20005-3502 

NRC  Project  Director.  Theodore  It 
Quay 

Entergy  OpetatioiB.  Inc.,  Dockat  No»  5B> 
368,  Ariiansas  Nuclear  Oaa,  Uait  N«^2, 
Pope  County,  Arkamae 

Date  of  amendment  reijue9t-\vne  lH 
1991 

Description  of  amendment  request 
The  proposed  change  to  the  Arkansas 
Nuclear  One,  Unit  2  [ANO-2)  TechnicaF 
Specifications  (TS)  would  revise  Section 
4.8.1 .1.2.CJJ.C  to  provide  for  conservtnf 
starting  air  for  Emergency  Diesel 
Generators  (EDG)  in  the  event  of  an 
engine  failure  to  start  on  a  Safety 
Injection  Actuation  Signal  (SIAS)> 

Basis  for  proposed  no  significami 
hazards  consideration  determination:. 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  anaiyais  o£  ttm 
issue  ai  no  stgniflcant  hazards 
consideration,  whicit  ia  ptasented 
below: 

Criterion  1  -  Does  Not  Involve  a  Signlficaat 
Increase  in  the  ProbabiUty  or  Consequences 
of  an  Accident  Previously  Evahtated. 

The  proposed  change  to  the  Technical 
Specification  4.8.1.1.2.C8.C  excludes  tte 
engine  start  feihire  trip  from  the  automate 
bypass  upon  a  Safety  Injection  Actuation 
Signal.  The  engine  start  failure  logic  ia 
derived  from  two  diverse  signals,  namely 
engine  speed  greater  than  250  RPM  and 
engine  jacket  coolant  pressure  greater  llwaA 
psi.  This  logic  of  two  independent 
measurements  is  recommended  by  position 
C-e  of  Regulatory  Guide  1.9  fl978)  and  is  site 
applied  to  the  lobe  oil  pressure  switches  in 
the  existing  control  circuit.  Therefore,  the 
probability  of  an  EDC  start  failure  has  been 
minimized  by  application  of  dual  diverse 
logic.  In  addition,  ttiit  change  will  preserva 
starting  ^r  for  additional  start  a<tem|»ts 
without  deviating  from  NRC  guidelines  sodl 
therefore,  does  not  involve  an  increase  ia  tha 
probability  or  consequences  of  an  acctdent 
previously  evaluated. 

Criterion  2  -  Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  sny  Previously  Bvaltmted. 

The  proposed  change  (i.e..  excluding  ths- 
engine  failurs  to  start  from  die  aatoiaatfc 
bypass  upon  a  Safety  Iniection  Actuation 
Signal)  is  intended  to  preserve  starting  air  Us 
allow  restartiag  of  the  Emerpcncy  Diesel 
Generator.  The  control  circuit  dest^  islo 
conformance  widi  Regulatory  Guide  1.9> 
(1978)  position  C^  No  naw  or  dtlfetent  kia< 
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of  accident  from  any  previously  evaluated  is 
created  by  this  change  to  the  Technical 
Specifications  and  subsequent  plant 
modification. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  change  will  not  impair  the 
ability  of  the  onsite  power  system  to  supply 
electric  power.  It  is  intended  to  protect 
against  the  depletion  of  the  starting  air 
system  in  the  event  of  a  loss  of  offsite  power 
coincident  with  SIAS  and  an  engine  failing  to 
start.  The  circuit  design  is  in  conformance 
with  position  C-8  of  Regulatory  Guide  1.9. 
Therefore,  the  margin  of  safety  will  not  be 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Librarj-,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn. 
1400  L  Street,  N.W..  Washington.  D.C. 
20005-3502 

NRC  Project  Director  Theodore  R. 
Quay 

Entergy  Operations,  Inc..  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Dote  of  amendment  request:  July  18, 
1991 

Description  of  amendment  request: 
Figure  3.4-2  of  the  Arkansas  Nuclear 
One.  Unit  2  (ANO-2)  Technical 
Specifications  (TS)  entitled  "Reactor 
Coolant  System  Temperature 
Limitations  for  0  to  10  years  of  Full 
Power  Operation",  expires  after  8.24 
effective  full  power  years  (FFPY)  of 
operation  (10  years  of  2900  MW, 
operation  at  an  80%  capacity  factor; 
actual  thermal  rating  of  only  2815  MWt). 
With  ANO-2  approaching  the  expiration 
of  the  current  pressure/temperature 
curves,  the  licensee  is  proposing 
changes  to  this  figure,  TS  3/4.4.9.  and 
the  associated  Bases  to  reflect 
operational  limitations  through  21  EFPY. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  will  not  increase  the 
probability  or  consequences  of  any  accident 
previously  evaluated  since  the  proposed 
changes  revise  the  pressure/temperature 


limits  in  accordance  with  10  CFR  50. 
Appendix  G  utilizing  the  latest  NRC 
guidelines  in  Regulatory  Guide  1.99,  Revision 
2  relative  to  estimating  neutron  irradiation 
damage  to  the  reactor  vessel.  The  proposed 
changes  also  maintain  the  conservative  limits 
with  respect  to  the  LTOP  system. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed  since 
they  do  not  introduce  new  systems,  failure 
modes,  or  other  plant  perturbations.  The 
proposed  changes  revise  the  pressure/ 
temperature  limits  in  accordance  with  10  CFR 
SO.  Appendix  G  utilizing  the  latest  NRC 
guidelines  in  Regulatory  Guide  1.99,  Revision 
2  relative  to  estimating  neutron  irradiation 
damage  to  the  reactor  vessel. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  will  not  involve  a 
significant  reduction  in  the  margin  of  safety 
since  equal  or  more  stringent  pressure/ 
temperature  limitation  requirements  for 
reactor  operation  will  be  applied.  The 
proposed  changes  were  derived  in 
accordance  with  approved  NRC  methodology 
which  was  developed  to  assure  the  RCS 
pressure  Iwundary  is  designed  with  sufficient 
margin  to  withstand  any  condition  during 
normal  operation  including  anticipated 
operational  occurrences  and  system  inservice 
leak  and  hydrostatic  tests. 

These  requirements  were  revised  in 
accordance  with  10  CFR  50,  Appendix  G 
utilizing  the  latest  NRC  guidance  in 
Regulatory  Guide  1.99,  Revision  2  relative  to 
estimating  neutron  irradiation  damage  to  the 
reactor  vessel.  The  LTOP  system  limits  were 
also  reanalyzed  for  the  proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville.  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire.  Winston  and  Strawn. 
1400  L  Street.  N.W..  Washington.  D.C. 
20005-3502 

NRC  Project  Director:  Theodore  R. 
Quay 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-1&2),  Pope 
County,  Arkansas 

Date  of  amendment  request  October 
26, 1989  as  supplemented  by  letter  dated 
June  18, 1981 

Description  of  amendment  request- 
The  proposed  amendments  would  revise 
the  Technical  Specifications  (TS)  by 
adding  requirements  for  additional 


Inadequate  Core  Cooling  (ICC) 
Instrumentation.  Specifically, 
operability  and  surveillance 
requirements  for  the  Reactor  Vessel 
Level  Monitoring  Systems  (RVLMS)  and 
the  Hot  Leg  Level  Measurement  System 
(HLLMS)  would  be  added  into  the  Unit  1 
TS.  and  the  operability  and  surveillance 
requirements  for  the  RVLMS  would  be 
added  to  the  Unit  2  TS.  Special  Report 
Requirements  associated  with  the 
changes  will  be  reflected  in  Section  6. 
Administrative  Controls,  for  each  unit's 
TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10  CFR  50.92,  AP&L  has 
evaluated  whether  the  proposed  change 
involves  a  significant  safety  hazards 
consideration.  AP&L  has  concluded  that  the 
proposed  changes  to  incorporate  operability 
and  surveillance  requirements  for  the  reactor 
coolant  inventory  tracking  portions  of  the 
ICC  system  do  not  involve  a  significant 
hazards  consideration  because  the  operation 
of  Arkansas  Nuclear  One,  Units  1  and  2  in 
accordance  with  this  change  would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  reactor  coolant  inventory  tracking 
portion  of  the  ICC  instrumentation  is  used  for 
operator  information  only.  There  are  no  - 
safety  system  actuations  or  any  specific 
operator  actions  taken  solely  on  indications 
from  the  instrumentation  addressed  by  this 
proposed  change.  Therefore,  the  accident 
mitigation  features  of  the  plant  are  not 
affected  by  the  proposed  change. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

No  new  possibility  for  an  accident  is 
introduced  by  incorporating  operability  and 
surveillance  requirements  for  the  reactor 
coolant  inventory  tracking  instrumentation. 
The  equipment  addressed  by  the  proposed 
change  is  not  a  part  of  plant  control 
instruments  or  safety  system  actuation 
circuitry  and  is  used  only  for  operator 
information.  Requirements  related  to  systems 
that  have  only  a  passive  monitoring  function 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Addition  of  operability  and  surveillance 
requirements  for  the  reactor  coolant 
inventory  tracking  instrumentation 
constitutes  an  additional  control  not 
presently  included  in  the  ANO-1  and  2 
Technical  Specifications  and  will  require  that 
this  equipment  is  properly  maintained.  The 
new  and  more  stringent  requirements  related 
to  equipment  which  provides  additional  . 
operator  information  may  therefore  enhance 
the  margin  of  safety.  The  potential  for  display 
of  misleading  information  from  this 


instrumentation  has  been  evahia 
appropriately  adtiressed  and  inc 
into  plant  emergency  op«rating  p 

Therefore,  based  on  tbi  cvahit 
discussed  above,  AP&L  has  cone 
the  proposed  change  does  not  in 
significant  kazards  consideralioi 

The  NRC  staff  has  reviewc 
licensee's  analysis  and,  base 
review,  it  appears  that  the  th 
standards  of  10  CFR  50.92(0] 
satisfied.  Therefore,  the  NRC 
proposes  to  determine  that  tl 
amendment  request  involves 
significant  hazards  consider 

Local  Public  Document  Ro 
location:  Tomlinson  Library, 
Tech  Urriversity,  RusseDville 
72801 

Attorney  for  licensee:  Nidi 
Reynolds,  Esquire,  Winston  f 
1400  L  Street,  N.W.,  Washing 
20G05-3502 

NRC  Project  Director  The 
Quay 

Florida  Power  Corporation,  e 
Docket  Na  50-302.  Crystal  Ri 
No.  3  Nuclear  Generating  Pk 
County,  Florida 

Date  of  amendment  reques 
22.1991 

Description  of  amendment 
The  proposed  amendment  wi 
delete  the  fire  protection  reqi 
from  the  Technical  Specifica 
add  a  license  condition  to  es 
change  process  for  tJne  Fm  P 
Program,  and  (3)  correcl  the  i 
shutdown  system  steam  gen« 
instrumentation  location  and 
measurement  range  to  accon 
the  existing  configuration  of 
River  Unit  3. 

Basis  forproposed  no  sign, 
hazards  coirsJderatioB  deten 
As  required  by  10  CFR  50.91  ( 
licensee  has  provided  its  ans 
issue  of  no  signi^ant  hazarc 
consideration,  which  is  presc 
below: 

The  proposed  change  to  the  Fi 
requirements  [(relocation  of  axis 
Technical  Specificalion  requiren 
establishment  of  a  new  license  c 
does  not  involve  a  significant  ha 
consideration.  The  remsval  of  fu 
requirements  from  the  Technical 
Specifications  will  remove  those 
specificatioru  that  do  not  direct! 
reactor  control  and  safety:  will  r 
things  that  are  not  directly  the  n 
of  the  operators;  will  impiove  th< 
'  process  for  (TJechnical  [S](iecifii 
reducing  the-  number  of  requests 
and  win  meet  guidelines  eitablit 
Generic  Letters  86-10  and  86-12.  f 
and  changes  to  the  fire  protectio 
Crystal  River  Unit  3. 

Baked  or  the  at>ove,  it  i«.  cond 
this  chango  will  not^ 
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Inadequate  Core  Cooling  (ICC) 
Instrumentation.  Specifically, 
operability  and  surveillance 
requirements  for  the  Reactor  Vessel 
Level  Monitoring  Systems  (RVLMS)  and 
the  Hot  Leg  Level  Measurement  System 
(HLLMS)  would  be  added  into  the  Unit  1 
TS.  and  the  operability  and  surveillance 
requirements  for  the  RVLMS  would  be 
added  to  the  Unit  2  TS.  Special  Report 
Requirements  associated  with  the 
changes  will  be  reflected  in  Section  6. 
Administrative  Controls,  for  each  unit's 
TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  uf  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10  CFR  50.92,  AP&L  has 
evaluated  whether  the  proposed  change 
involves  a  significant  safety  hazards 
consideration.  AP&L  has  concluded  that  the 
proposed  changes  to  incorporate  operability 
and  surveillance  requirements  for  the  reactor 
coolant  inventory  tracking  portions  of  the 
ICC  system  do  not  involve  a  significant 
hazards  consideration  because  the  operation 
of  Arkansas  Nuclear  One,  Units  1  and  2  in 
accordance  with  this  change  would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  reactor  coolant  inventory  tracking 
portion  of  the  ICC  instrumentation  is  used  for 
operator  information  only.  There  are  no  < 
safety  system  actuations  or  any  specific 
operator  actions  taken  solely  on  indications 
from  the  instrumentation  addressed  by  this 
proposed  change.  Therefore,  the  accident 
mitigation  features  of  the  plant  are  not 
affected  by  the  proposed  change. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

No  new  possibility  for  an  accident  is 
introduced  by  incorporating  operability  and 
surveillance  requirements  for  the  reactor 
coolant  inventory  tracking  instrumentdtion. 
The  equipment  addressed  by  the  proposed 
change  is  not  a  part  of  plant  control 
instruments  or  safety  system  actuation 
circuitry  and  is  used  only  for  operator 
information.  Requirements  related  to  systems 
that  have  only  a  passive  monitoring  function 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

Addition  of  operability  and  surveillance 
requirements  for  the  reactor  coolant 
inventory  tracking  instrumentation 
constitutes  an  additional  control  not 
presently  included  in  the  ANO-1  and  2 
Technical  Specifications  and  will  require  that 
this  equipment  is  properly  maintained.  The 
new  and  more  stringent  requirements  related 
to  equipment  which  provides  additional 
operator  information  may  therefore  enhance 
the  margin  of  safety.  The  potential  for  display 
of  misleading  information  from  this 


instrumentation  has  b«en  evshiatcd  aad 
appropriately  ad<lres«ed  and  incorporated 
into  plaot  emergeocy  operating  procedures. 

Therefoce,.  based  on  tbi  cvatuation 
discussed  above,  AP&L  has  conckded  that 
the  proposed  change  does  not  invoiwe  a 
significant  kezards  constderatioa. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
propose*  to  determine  that  the 
amendment  request  invoFvea  no 
significant  hazards  consideration. 

Local  Public  Document  Roam 
location:  Tomlin«on  Library,  Arkansas 
Tech  University.  RusseDville.  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N.W..  Washington,  D.C 
20005-3502 

NRC  Project  Director  Theordore  R. 
Quay        I 

Florida  Power  CorporatioD,  et  al.. 
Docket  No.  50-302,  Crystal  Rivbt  Unit 
No.  3  Nuclear  Generating  Plant,  Qtms 
County,  Florida 

Date  of  amendment  request-  February 
22.1991 

Description  of  amendment  request 
The  proposed  amendmertt  woofd  (t) 
delete  the  fire  protection  requiremerrts 
from  the  Technical  Specifications,  (2^ 
add  a  license  condition  to  establish  a 
change  process  for  the  Fire  Protection 
Program,  and  (3)  correct  the  remote 
shutdown  system  steam  generator  levef 
instrumentation  location  and 
measurement  range  to  accurately  refTect 
the  existing  configuration  of  Crystal 
River  Unit  3. 

Basis  forproposed  no  significant 
hazards  consideration  determinotioiK 
As  reqaired  by  10  CFR  50.91fa),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signi^ant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  t*  the  Fire  Protection 
requirements  [(relocation  of  existing 
Technical  Specificayon  requirements  and 
establishment  of  a  new  license  cooditionj) 
does  not  invelve  a  significant  hazards 
consideration.  The  remaval  of  fire  protectioa 
requirements  from  the  Technical 
Specifications  will  remove  those 
specifications  that  do  not  directly  involve 
reactor  control  and  safety:  will  remove  those 
things  that  are  not  directly  the  responsibility 
of  the  operators;  will  improve  the  change 
'  process  for  [T]echiucal  [S]pecil) cations  by 
reducing  the-  number  of  requests  for  changes; 
and  win  meet  guidelinea  established  \a 
Generic  Letters  86-10  and  88-12.  for  contral 
and  changes  to  the  fire  protection  program  at 
Crystal  River  Unit  3. 

Baked  or  the  above,  it  ia.  rnrwl«i<jp4  thm 
this  chango  will  not: 


1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated  because  the 
existing  fire  protection  program  reqmrementa 
have  been  incorporated  into  the  [Final  Safety 
Analysis  Report  fPSAR))  and  site  Rre 
Protection  Plan,  and,  the»refor».  [the  propesed 
changes  do)  not  increase  the  probability  of 
occurrence  or  eonaequeoces  of  previoosiy 
evaluated  accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  frosn  any  accident 
previously  evaluated  because  this  change  is 
administrative  in  nature  and  is  consistent 
with  the  guidance  provided  in  Generic  Lettera 
86-10  and  88-12.  The  requirements  of  the 
existing  £ire  protectioB  Techaical 
Specifications  have  been  incorporated  into 
the  FSAR  and  the  site  Fire  Protection  Plan. 

3.  Involve  a  signiRcant  reduction  in  a 
margin  of  safety  because  the  existing 
requirements  are  maintained  as  a  part  of  the 
Fire  Protection  Program  and  incorporated  m 
the  FSAR  by  reference. 

Regarding  the  correction  of  the  remote 
shutdown  system  steam  generator  level 
instrumentation  location  and 
measurciaent  range  in  Tabie  3.3-9>r  diis 
change  is  consistent  with  the  licensee's 
subaiittal  on  remote  shutdown 
caysfaility  previously  accepted  by  the 
NRC  staff.  The  correctian  of  the 
measurement  range  for  the  reactor 
codaia  temperatiuv  instrtmentation 
will  reflect  the  existing  ranges  for  diese 
instruments  as  installed  on  the  remote 
shutdown  paiKl. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and^  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied^  In 
addition,  the  change  to  the  remote 
shutdown  system  steam  geieralor  level 
instnunentatioa  location  and' 
measurement  range  updates  data  wUcb 
is  not  current  in  the  Technical 
Specifications  and  therefore  does  not 
involve  a  significant  hazarda 
consideration.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  invtjlves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street.  Ciystal  River.  Florida 
32629 

Attorney  for  licensee:  A  R  Stephens, 
General  Counsel.  Florida  Power 
Corporation.  MAC  -  A5D,  P.  O.  Box 
14042,  St  Petersfaorg.  Florida  33733 

NRC  Project  Director  Herbert  Nw 
Berkow 

Georgia  Pbwer  Company,  Ogfethorpe 
Power  Corporation,  Municipal  Eladiic 
Authority  of  Georgia,  City  of  DaUon. 
Georgia,  Docket  Nos.  SO-424  ami  m-Vi&, 
Vogtle  Electric  CeneratiaB  Plant.  Uuta  1 
and  2,  Bwk*  Caaty,  Gaaigia 

Date  of  amendment  request  hriay  13. 
1001 


Description  of  amendment  requesL 
Technical  Specification  (TS)  3/4.5.3Jt 
'ECCS  Subsystems  -  Tavg  Less  Thaa 
350^  F.  Safety  Injection  Pamps," 
cuiTcntly  requires  the  safety  tnjectioiT 
(SI)  pumps  to  be  inoperable  in  Modes  C 
5,  and  6  with  the  reactor  vessel  bead  aik. 
The  proposed  amendments  wontd 
revise: 

1.  The  Apphcabihty  section  of  TS 
3.5.3.2  so  that  one  Sf  pump  nmy  be 
available  in  Mode  5  with  the  reactor 
coolant  sjrstera  (RCS)  loops  not  fiHed 
and  to  Mode  6  with  the  reactor  vessel 
head  on  and  vrith  the  RCS  loops  not 
filled. 

2.  The  bases  for  TS  3/4.5.3L2  «o  exptaiw 
that  one  SI  pomp  is  allowed  to  be 
available  in  Modes  5  and  6  with  the  RCS 
loops  not  filled  so  that  it  can  be  used  to 
mitigate  the  effects  of  a  loss  of  decay 
heat  removal  capability  during  partiirily 
drained  conditions.  The  bases  wiU  also 
state  that  the  control  rtmm  haadswitck 
for  the  available  SI  pump  will  be  in  the 
pul^to-k)ck  position  to  preclude  the 
pump  fron  being  inadvertently  started 
by  a  signal. 

Basis  for  proposed  oa  significant 
hazards  consideration  determination: 
Reducing  the  reactor  coolant  level 
during  Modes  5  and  6  for  refueling  and 
maintenance  creates  the  potential  for 
the  loss  of  suctitm  to  the  residual  heat 
removal  (RHR)  pumps.  The  reduced 
inventory  condition,  coupled  with  a  loss 
of  RHR  capability  and  the  potential  for 
RCS  openings  due  to  maintenance 
activities,  creates  a  concern  for  rapid 
core  tmcovery  without  a  means  of 
inventory  addition.  On  October  17.  WOO* 
the  NRC  issued  Generic  Letter  (GL)  88- 
17  to  atidress  concern  for  loss  of  RfW 
during  nonpower  operation  and  to 
request  several  specific  actioas  and 
program  enhancements  to  prevent, 
mitigate  and  control  such  events.  In  GL 
88-17.  the  NRC  stated  that  TSe  diot 
restrict  or  limit  the  safety  benefit  of  the 
actions  identified  in  GL  88-17  should  be 
identified  and  appropriate  changes 
should  be  submitted.  One  of  the 
examples  cited  in  C^  88-17  in  this 
respect  was  TSs  that  control  equipneot 
availability.  According,  the  licensee  haa 
proposed  using  an  SI  pump  duriag 
Modes  5  and  0,  when  the  RCS  loops  are 
not  filled  and  the  vessel  head  is  on,  fo 
mitigate  the  effects  of  a  loss  of  RHR 
capabihty.  The  proposed  TS  change  is 
intended  to  permit  the  availability  of 
one  intermediatt  head  SI  pump  io  NAode 
5  with  the  RCS  loops  not  filled  and  ia 
Mode  6  with  \he  reactor  vessel  headl  oa 
and  the  RCS  loops  not  filled. 

As  required  by  10  CFR  sa»t(a>,  the 
licensee  has  provided  its  aaatysis  of  Ac 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

1.  The  use  of  one  SI  pump  in  Modes  5  and  6 
does  not  involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  in  the  Final  Safety 
Analysis  Report  (FSAR).  In  this  application, 
one  SI  pump  will  be  used  to  mitigate  a  loss  of 
RHR  during  Modes  5  and  6,  This  is  not  an 
accident  previously  evaluated  in  the  FSAR. 
but  it  is  a  condition  addressed  in  Generic 
Letter  88-17.  The  availability  of  the  SI  pump 
will  allow  restoration  of  RCS  level  after  a 
loss  of  RHR  cooling  in  order  to  prevent  fuel 
failures  due  to  excessive  heatup.  By 
maintaining  RCS  level  with  the  SI  pump,  the 
potential  for  an  accident  involving  fuel 
failures  beyond  that  assumed  in  the  FS.\R  is 
minimized.  Therefore,  the  dose  consequences 
deflned  in  the  FSAR  remain  bounding. 
Furthermore,  based  on  the  analysis 
presented...  the  cold  overpressurization 
analysis  presented  in  FSAR  section  5.2.2.10 
remains  valid. 

2.  The  use  of  the  SI  pump  in  Modes  5  and  6 
does  not  create  the  possibility  of  an  accident 
which  is  different  than  any  already  evaluated 
in  the  FSAR.  Cold  overpressurization  is  a 
transient  which  is  already  considered  in  the 
FSAR  as  a  result  of  charging  pump  operation. 
The  evaluations  presented  have  considered 
the  potential  for  overpressudzation  resulting 
from  S!  pump  operation  and  have  defmed 
conditions  under  which  SI  pump  availability 
is  acceptable.  Failure  of  the  nozzle  dams  or 
temporary  thimble  tutje  seals  are  not 
scenarios  which  would  be  created  by  the 
proposed  amendment.  They  are  possible 
under  existing  requirements.  Furthermore,  the 
evaluations,  which  are  presented..., 
demonstrate  that  their  (occu-Tence)  is  of  no 
consequence  from  the  standpoint  of  the 
safety  analysis.  No  new  performance 
requirements  are  being  imposed  on  the  SI 
pumps,  since  opei-ation  under  the  conditions 
in  Modes  5  and  6  is  similar  to  that 
experienced  for  operation  in  response  to  a 
loss  of  coolant  accident  (LOCA),  for  which 
the  pumps  have  been  designed.  The 
availability  of  an  SI  pump  in  Modes  5  and  6 
will  not  affect  the  integrity  or  reliability  of 
the  pumps  to  function  in  their  normal 
emergency  core  cooling  system  mode  in 
response  to  a  LOCA.  Therefore,  no  new 
credible  single  failure  scenario  has  been 
created. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  margin  of  safety  provided  by 
Technical  Specification  3/4.5.3.2  provides 
assurance  that  a  mass  addition  pressure 
transient  can  be  reUeved  by  the  operation  of 
a  single  pressurizer  power  operated  relief 
valve  or  RHR  suction  relief  valve.  Analyses 
in  support  of  SI  pump  availability  have 
determined  that  suHicient  operator  action 
time  exists,  assuming  operation  of  one  SI 
pump,  to  prevent  the  overpressurization  of 
the  system.  1  herefore,  the  margin  of  safety  as 
originally  defined  in  Technical  Specification 
3.5.3.2  is  maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standaitls  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library. 
412  Fourth  Street.  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman,  Sanders.  Lockerman 
and  Ashmore,  Candler  Building,  Suite 
1400. 127  Peachtree  Street.  NE..  Atlanta. 
Georgia  30043. 

NRC  Project  Director  David  B. 
Matthews 

Houston  Lighting  &  Power  Company, 
City  Public  Senice  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin.  Texas.  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  April  15, 
1991 

Description  of  amendment  request- 
The  amendment  request  proposes  to 
modify  Technical  Specifications  by 
eliminating  the  requirement  for  a  Power 
Range,  Neutron  Flux  High  Negative  Rate 
Trip  (NFRT).  The  references  to  this  trip 
in  sections  2.2.1,  3.3.1.  and  item  4  in 
Tables  2.2-1,  3.3-1.  3.3-2,  and  4.3-1.  would 
be  deleted.  The  deletion  is  requested  as 
a  result  of  an  NRC-approved  topical 
report  by  the  Westinghouse  Owners' 
Group  which  details  a  new  dropped  rod 
analysis  in  which  reliance  on  the  NFRT 
is  not  considered. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91{a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident.  The  applicable  accident  is  a 
Dropped  Rod  accident  caused  by  an 
electrical  or  mechanical  failure  of  RCCA(8). 
The  proposed  change  does  not  modify  the 
RCCAs  or  change  the  acceptance  criteria  for 
DIVB  and  therefore  cannot  increase  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  The 
proposed  change  does  not  modify  the  design 
or  operation  of  the  RCCA  and  the  deletion  of 
the  NFRT  has  been  analyzed  with  acceptable 
results.  The  temporary  modification  of  the 
NFRT  has  been  evaluated  for  possible  failure 
modes  and  it  has  been  determined  that  the 
modification  does  not  create  the  possibility  of 
a  new  or  different  accident.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  accident  from 
any  accident  previously  evaluated. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 


The  margin  of  safety  is  the  difference 
between  the  DNB  acceptance  limit  and  the 
failure  of  the  fuel  rod  cladding.  The  DNB 
acceptance  limits  are  the  same  with  the 
proposed  change,  therefore,  the  margin  of 
safety  remains  unchanged. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Rooms 
Location:  Wharton  County  Junior 
College.  J.  M.  Hodges  Learning  Center. 
911  Qoling  Highway.  Wharton  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Newman.  Esq.,  Newman  &  Holtzinger, 
P.C.  1615  L  Street.  NW.  Washington.  DC 
20036 

NRC  Project  Director:  George  F.  Dick, 
Acting  Director 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1. 
DeWitt  County,  Illinois 

Date  of  amendment  request-  July  1, 
1991 

Description  of  amendment  request- 
The  proposed  amendment  would  modify 
various  setpoints  identified  in  Technical 
Specification  (TS)  3/4.3.2,  "Containment 
and  Reactor  Vessel  Isolation  Control 
System,"  to  accommodate  TS 
surveillance  intervals  of  18  months. 

Bos  is  for  proposed  no  sign  if  leant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1)  Although  this  request  involves  changes 
to  the  trip  setpoints  and/or  allowable  values 
for  certain  CRVICS  instruments,  the  safety 
bases  for  these  setpoints  have  not  been 
changed,  and  design  calculations  have  been 
performed  which  demonstrate  that  the 
proposed  setpoints  still  support  the 
applicable  safety  bases.  That  is.  for  the 
proposed  changes  to  allowable  values,  the 
design  calculations  demonstrate  that  the 
associated  automatic  isolations  will  still 
occur  when  required  such  that  detection  of 
and  automatic  isolation  in  response  to  a  25- 
gpm  equivalent  steam  leak  will  occur  as 
intended  (and  in  all  cases,  within  10  minutes). 
The  proposed  setpoints  will  also  continue  to 
ensure  that,  in  the  event  of  a  leak, 
temperatures  do  not  exceed  the 
environmental  qualification  temperature 
limits  for  safe-shutdown  equipment  located  in 
the  associated  areas.  Moreover,  the  proposed 
setpoints  are  supported  by  calculations 
which  include  instrument  accuracy, 
calibration  uncertainties  and  drift  allowances 
during  the  time  intervals  between  calibration. 
These  proposed  changes  have  also  been 


reviewed  to  ensure  that  they  dc 
spurious  isolations  during  nom 
conditions.  Therefore,  these  pr< 
changes  will  not  increase  the  p 
the  consequences  of  any  accidt 
evaluated. 

2)  The  proposed  changes  onl; 
changes  to  trip  setpoints  and/c 
values  for  the  affected  instrumi 
proposed  changes  do  not  physi 
any  existing  system  componen 
change  the  functional  requirem 
system's  components,  nor  do  tt 
existing  system  redundancy  or 
analysis.  Consequently,  no  nev 
are  introduced  by  the  proposec 
Therefore,  these  proposed  chai 
create  the  possibility  of  a  new 
kind  of  accident  from  any  acci( 
evaluated. 

3)  The  proposed  changes  est 
instrument  trip  setpoints  and/( 
values  to  support  an  18-month 
6-month)  calibration  frequency 
instrument  setpoints  have  beet 
which  impact  the  automatic  ac 
for  affected  instruments  and  e( 
trip  setpoints  and  allowable  vt 
been  established  to  account  fa 
increasing  the  calibration  inter 
proposed  trip  setpoints  and  all 
have  been  established  in  accoi 
methodology  of  Regulatory  Gu 
Accordingly,  each  proposed  ch 
supported  by  calculations  that 
instrument  accuracy,  calibrati( 
uncertainties,  and  drift  allowai 
18-month  calibration  interval.  1 
methodology,  trip  setpoints  an< 
values  are  established  to  ensui 
appropriate  margin  of  safety  is 
and  that  the  applicable  automi 
occur  when  intended  or  assum 
applicable  safety  analyses.  Fui 
proposed  changes  have  been  r 
ensure  that  they  will  not  result 
isolations  and  that  they  contin 
temperatures  such  that  the  que 
safe-shutdown  equipment  loca 
associated  areas  is  not  advers 
Therefore,  these  proposed  cha 
result  in  a  significant  reductioi 
margin(8)  of  safety. 

The  NRC  staff  has  reviev 
licensee's  analysis  and.  ba: 
review,  it  appears  that  the 
standards  of  50.92(c)  are  S£ 
Therefore,  the  NRC  staff  pi 
determine  that  the  amendn 
involves  no  significant  haz 
consideration. 

Local  Public  Document  1 
location:  Vespasian  Wame 
Library,  120  West  Johnson 
Clinton.  Illinois  61727 

Attorney  for  licensee:  Sh 
Esq.,  Schiff,  Hardin  and  W 
Sears  Tower.  233  Wacker  I 
Chicago,  Illinois  60606 

NRC  Project  Director:  Jo 
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The  margin  of  safety  is  the  difference 
between  the  DNB  acceptance  limit  and  the 
failure  of  the  fuel  rod  cladding.  The  DNB 
acceptance  limits  are  the  same  with  the 
proposed  change,  therefore,  the  margin  of 
safety  remains  unchanged. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  reqiiest 
for  amendments  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Rooms 
Location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  doling  Highway,  Wharton  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq..  Newman  &  Holtzinger, 
P.C,  1615  L  Street,  NW,  Washington,  DC 
20036 

NRC  Project  Director  George  F.  Dick. 
Acting  Director 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  Na  50- 
461,  Clinton  Power  Station,  Unit  No.  1. 
DeWitt  County,  Illinois 

Date  of  amendment  request  July  1. 
1991 

Description  of  amendment  request 
The  proposed  amendment  would  modify 
various  setpoints  identified  in  Technical 
Specification  (TS)  3/4.3.2,  "Containment 
and  Reactor  Vessel  Isolation  Control 
System,"  to  accommodate  TS 
surveillance  intervals  of  18  months. 

Basis  for  pmposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  p.'ovided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1)  Although  this  request  involves  changes 
to  the  trip  setpoints  and/or  allowable  values 
for  certain  CRVICS  instruments,  the  safety 
bases  for  these  setpoints  have  not  been 
changed,  and  design  calculations  have  been 
performed  which  demonstrate  that  the 
proposed  setpoints  still  support  the 
applicable  safety  bases.  That  is,  for  the 
proposed  changes  to  allowable  values,  the 
design  calculations  demonstrate  that  the 
associated  automatic  isolations  will  still 
occur  when  required  such  that  detection  of 
and  automatic  isolation  in  response  to  a  2S- 
gpm  equivalent  steam  leak  will  occur  as 
intended  (and  in  all  cases,  within  10  minutes). 
The  proposed  setpoints  will  also  continue  to 
ensure  that,  in  the  event  of  a  leak, 
temperatures  do  not  exceed  the 
environmental  qualification  temperature 
limits  for  safe-shutdown  equipment  located  in 
the  associated  areas.  Moreover,  the  proposed 
setpoints  are  supported  by  calculations 
which  include  instrument  accuracy, 
calibration  uncertainties  and  drift  allowances 
during  the  time  intervals  between  calibration. 
These  proposed  changes  have  also  been 


reviewed  to  ensure  that  they  do  not  result  in 
spurious  isolations  during  normal  operating 
conditions.  Therefore,  these  proposed 
changes  will  not  increase  the  probability  or 
the  consequences  of  any  accident  previously 
evaluated. 

2)  The  proposed  changes  only  involve 
changes  to  trip  setpoints  and/or  allowable 
values  for  the  affected  instruments.  These 
proposed  changes  do  not  physically  modify 
any  existing  system  components,  do  not 
change  the  functional  requirements  of  any 
system's  components,  nor  do  they  affect 
existing  system  redundancy  or  failure 
analysis.  Consequently,  no  new  failure  modes 
are  introduced  by  the  proposed  changes. 
Therefore,  these  proposed  changes  cannot 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3)  The  proposed  changes  establish  new 
instrument  trip  setpoints  and/or  allowable 
values  to  support  an  18-month  (rather  than  a 
6-month)  calibration  frequency.  While  new 
instrument  setpoints  have  been  established 
which  impact  the  automatic  actuation  points 
for  affected  instruments  and  equipment,  these 
trip  setpoints  and  allowable  values  have 
been  estublished  to  account  for  the  effects  of 
increasing  the  calibration  interval.  The 
proposed  trip  setpoints  and  allowable  values 
have  been  estabUshed  in  accordance  with  the 
methodology  of  Regulatory  Guide  1.105. 
Accordingly,  each  proposed  change  is 
supported  by  calculations  that  include 
instrument  accuracy,  calibration 
uncertainties,  and  drift  allowance  during  the 
18-month  calibration  interval.  By  this 
methodology,  trip  setpoints  and  allowable 
values  are  estabUshed  to  ensure  that  an 
appropriate  margin  of  safety  is  maintained 
and  that  die  applicable  automatic  actions 
occur  when  intended  or  assumed  by  the 
applicable  safety  analyses.  Further,  the 
proposed  changes  have  been  reviewed  to 
ensure  that  they  will  not  result  in  spurious 
isolations  and  that  they  continue  to  limit  area 
temperatures  such  that  the  quahfication  of 
safe-shutdown  equipment  located  in  the 
associated  areas  is  not  adversely  impacted. 
Therefore,  these  proposed  changes  will  not 
result  in  a  significant  reduction  in  the 
margin(s)  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq.,  Schiff,  Hardin  and  Waite.  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  Illinois  60606 

NRC  Project  Director:  John  N.  Hannon 


Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50* 
461,  Clinton  Power  Station.  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  amendment  request  July  12, 
1991 

Description  of  amendment  request 
The  proposed  amendment  regarding 
alternate  snubber  visual  inspection 
intervals  would  allow  the  Clinton  Power 
Station  to  extend  snubber  visual 
inspection  intervals  without  reducing 
the  confidence  level  provided  by  the 
currently  existing  inspection  interval. 
This  proposed  change  is  in  conformance 
with  the  guidance  provided  in  Generic 
Letter  90-09,  "Alternate  Requirements 
for  Snubber  Visual  Inspection  Intervals 
and  Corrective  Actions." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 
'  1}  Increasing  the  length  of  the  snubber 
visual  inspection  interval  does  not  affect  the 
function,  installation,  location,  or 
configuration  of  any  snubbers  nor  does  it 
affect  the  design  or  function  of  any  piping  or 
systems  protected  by  snubbers.  The  existing 
snubber  operability  requirements  are 
unchanged.  Thus,  the  proposed  change  will 
not  alter  the  plant  configuration  nor  does  it 
change  the  operation  of  any  of  the  plant's 
systems  or  components.  The  proposed  visual 
inspection  requirements,  together  with  the 
existing  functional  test  requirements,  will 
effectively  verify  snubber  system  reliability. 
Thus,  adequate  assurance  exists  that  plant 
systems  will  remain  operable  and  capable  of 
performing  their  Intended  functions  during 
postulated  seismic  and/or  dynamic  events. 
Also,  lengthening  the  inspection  interval 
involves  no  reduction  in  the  confidence  level 
associated  with  snubber  testing  and  therefore 
has  no  effect  on  the  probability  of  occurrence 
of  an  accident.  Therefore,  the  proposed 
changes  do  not  significantly  increase  the 
probability  or  the  consequences  of  any 
accident  previously  evaluated  for  CPS. 

2)  Increasing  the  length  of  the  snubber 
visual  inspection  interval  does  not  affect  the 
function,  installation,  location,  or 
configuration  of  any  snubbers  nor  does  it 
affect  the  design  or  function  of  any  piping  or 
systems.  Thus,  the  proposed  change  will  not 
alter  the  plant  configuration  nor  does  it 
change  the  operation  of  any  of  the  plant's 
systems  or  components.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  for  CPS. 

3)  The  proposed  change  involves  only 
visual  surveillance  requirements  and  does 
not  alter  the  current  Limiting  Condition  for 
Operation  or  the  accompanying  ACTION 
statement  for  snubbers.  The  required 
functional  testing  of  safety-related  snubbers 
will  maintain  a  95  percent  confidence  that  at 
least  90  percent  of  all  Technical  Specification 
required  snubl>ers  are  operable.  This 


functional  testing,  along  with  the  proposed 
visual  inspection  intervals,  will  continue  to 
provide  adequate  assurance  that  the  snubber 
system  will  adequately  perform  its  intended 
function.  Therefore,  the  proposed  changes  do  . 
not  involve  a  significant  reduction  in  the 
margin  of  safety  for  CPS. 

Based  upon  the  foregoing,  Illinois  Power 
Company  has  concluded  that  the  proposed 
changes  do  not  Involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Attorney  for  licensee:  Sheldon  ZabeL 
Esq.,  Schiff,  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive, 
Chicago,  Illinois  60606 

NRC  Project  Director  John  N.  Hannon 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331,  Duane  Arnold  Energy 
Center,  Linn  County,  Iowa 

Date  of  amendment  request  March  8. 
1991 

Description  of  amendment  request 
The  amendment  would  extend  the 
license  condition  requiring  a  Plan  for  the 
Integrated  Scheduling  of  Plant 
Modifications  for  another  five  years. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1)  This  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  license  amendment  is  purely 
administrative  in  nature  and  has  no  e^cct  on 
existing  plant  systems  or  equipment. 
Therefore,  the  probability  or  consequences  of 
an  accident  are  not  increased.  Further,  this 
amendment  is  identical  to  earlier 
amendments  which  have  already  been 
reviewed  and  approved  by  the  NRC  with  the 
exception  that  this  request  is  for  a  five-year 
extension  instead  of  two  years. 

2)  This  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

This  license  amendment  is  purely 
administrative  in  nature  and  has  no  effect  on 
existing  plant  systems  or  equipment. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  has  not  been 
created. 

3]  This  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 
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This  license  amendment  is  purely 
administrative  in  nature  and  has  no  effect  on 
existing  plant  systems  or  equipment 
'  Therefore,  there  is  no  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  SJL.  Cedar  Rapids.  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman. 
Esquire,  Kathleen  H.  Shea.  Esquire, 
Newman  and  Holtzinger.  1615  L  Street, 
N.W.,  Washington,  D.C.  20036. 

NRC  Project  Director  John  N.  Harmon 

Iowa  Electric  Light  and  Power  Company, 
Docket  No.  50-331.  Duane  Arnold  Energy 
Center.  Linn  County.  Iowa 

Date  of  amendment  request:  April  1, 
1991 

Description  of  amendment  request 
The  amendment  would  replace  the 
numerical  limits  for  special  nuclear 
material,  source  and  byproduct 
materials,  with  a  more  generahzed 
description. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1)  This  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  the  Operating 
License  is  administrative  in  nature  and  only 
replaces  specific  descriptions  of  special 
nuclear,  source  and  byproduct  material 
which  appear  in  the  license  with  a  more- 
general  description.  The  simplified  format  is 
consistent  with  wording  contained  in 
Operating  Licenses  issued  after 
approximately  1975.  No  changes  are 
proposed  to  the  Technical  Specifications.  The 
requirements  of  10  CFR  30,  4a  and  70  must 
still  be  met.  Therefore,  the  proposed  change 
cannot  increase  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

2)  This  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  purpose  of  the  proposed  change  is  to 
revise  the  Operating  License  to  incorporate 
the  now-standard  language  regarding  special 
nuclear,  source  and  byproduct  material.  The 
proposed  change  does  not  affect  the  function 
or  operation  of  any  equipment  which  could 
cause  a  new  or  different  kind  of  accident.  No 
changes  are  proposed  which  affect  the 
Technical  Specirications.  The  requirements  of 


10  CFR  30,  40,  and  70  must  still  be  met. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

3)  This  proposed  amendment  does  not 
involve  a  signiRcant  reduction  in  a  margin  of 
safety. 

The  proposed  change  is  administrative  in 
nature.  The  revised  language,  while  more 
general,  still  provides  the  degree  of 
speciflcity  necessary  to  assure  plant 
activities  are  conducted  without  reducing  any 
margins  of  safety.  No  changes  are  proposed 
which  affect  the  Technical  Specifications  or 
direct  operation  of  the  DAEC.  The 
requirements  of  10  CFR  30,  40,  and  70  must 
still  be  met.  Therefore,  the  proposed  change 
will  not  involve  a  reduction  in  any  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street  S.E..  Cedar  Rapids.  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  Kathleen  H.  Shea.  Esquire, 
Newman  and  Holtzinger.  1615  L  Street. 
N.W.,  Washington,  D.C.  20036. 

NRC  Project  Director  John  N. 
Hannon. 

Iowa  Electric  Light  and  Power  Company. 
Docket  No.  50-331.  Duane  Arnold  Energy 
Center,  Linn  County.  Iowa 

Date  of  amendment  request-  June  28, 
1991 

Description  of  amendment  request 
The  amendment  would  revise  the 
surveillance  testing  of  the  ESW  flow 
rate  by  specifying  a  certain  rate  and 
total  developed  head  which  must  be 
delivered.  The  curve  previously  used  to 
determine  the  minimum  acceptable  rate 
would  be  removed.  It  would  also  delete 
the  requirement  to  test  each  week  when 
river  water  temperature  exceeds  80*  F. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  No  physical  changes 
will  result  from  this  amendment  The  ESW 
system  will  still  maintain  Its  ability  to 
support  various  safety  related  equipment 
which  is  designed  to  mitigate  the 
consequences  of  certain  accidents  and 
transients.  These  safety  related  systems  play 
no  part  in  the  probability  of  these  accidents 
or  transients  occurring.  Since  the  ESW 
system  will  continue  to  fully  support  the 


cooling  requirements  of  the  safety  related 
equipment  which  mitigates  the  consequences 
of  certain  accidents  and  transients,  this 
amendment  will  not  affect  the  consequences 
of  these  accidents  and  transients.  The  re- 
analysis  of  the  component  heat  loads 
assumed  worse  case  conditions  and  involved 
conservative  assumptions.  Our  continuing 
program  for  monitoring  heat  exchanger 
performance  established  in  response  to 
Generic  Letter  89-13  will  still  verify  that  the 
individual  components  are  capable  of 
performing  their  design  function.  Therefore, 
the  proposed  amendment  does  not  involve  a 
change  in  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  safety  function  of  the  ESW 
system  is  unchanged.  The  revised  flow 
requirements  for  the  system  have  been 
established  using  conservaUve  assumptions 
and  worse  case  heat  loads  and  are 
appropriately  documented.  This  amendment 
will  result  in  no  physical  changes  to  the  ESW 
system  and  therefore,  will  not  affect  its 
ability  to  continue  to  provide  reliable  cooling 
water.  Consequently,  the  proposed  license 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  will  not  reduce  the 
margin  of  safety.  The  re-analysis  of  the  ESW 
flow  rate  requirements  and  component  heat 
loads  was  performed  using  worst  case 
assumptions  and  maximum  component  heat 
loads.  Additionally,  the  800  gpm  requirement 
ensures  sufficient  margin  above  the  minimum 
flow  rate  requirement  while  allowing  for 
potential  system  expansion.  The  actual 
operation  of  the  ESW  system  will  not  be 
changed.  The  ESW  system  is  normally  run  at 
full  flow  and  does  not  approach  the  800  gpm 
limit.  Any  degradation  of  ESW  pump 
performance  would  be  detected  long  before 
reaching  the  800  gpm  requirement  by  the 
Inservice  Testing  (1ST)  program  which 
requires  quarterly  testing  of  these  pumps  and 
monitoring  of  the  pump's  differential 
pressure.  The  800  gpm  limit  represents  the 
minimum  flow  rate  requirement  for  the  ESW 
system  to  satisfactorily  perform  its  design 
function.  Deleting  the  requirement  to  perform 
the  surveillance  weekly  when  river  water 
temperature  exceeds  80°  F  will  not  reduce  the 
margin  of  safety  because  even  at  95°  F  river 
water  temperatures,  the  required  ESW  flow 
rate  is  well  below  the  flow  capacity  of  the 
pump.  Deleting  the  weekly  surveillance  only 
eliminates  unnecessary  testing  of  the  ESW 
pumps,  thereby,  reducing  wear  on  the  pump. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street,  S.E..  Cedar  Rapids.  Iowa 
52401. 


Attorney  for  licensee:  Jac 
Esquire,  Kathleen  H.  Shea, 
Newman  and  Holtzinger.  II 
N.W..  Washington,  D.C.  20( 

NRC  Project  Director  Jol 
Hannon. 

Omaha  Public  Power  Distri 
No.  50-285.  Fort  Calhoun  SI 
No.  1,  Washington  County, 

Date  of  amendment  requ 
1991 

Description  ofamendme 
The  proposed  amendment 
Fori  Calhoun  Station.  Unit 
Specification  3.5(7)  to  adop 
guidance  of  NRC  Regulatoi 
Revision  3.  July  1990.  for  th 
maintenance  of  the  Prestre 
Surveillance  Program. 

The  current  specificatior 
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cooling  requirements  of  the  safety  related 
equipment  which  mitigates  the  consequences 
of  certain  accidents  and  transients,  this 
amendment  will  not  affect  the  consequences 
of  these  accidents  and  transients.  The  re- 
analysis  of  the  component  heat  loads 
assumed  worse  case  conditions  and  involved 
conservative  assumptions.  Our  continuing 
program  for  monitoring  heat  exchanger 
performance  established  in  response  to 
Generic  Letter  89-13  will  still  verify  that  the 
individual  components  are  capable  of 
performing  their  design  function.  Therefore, 
the  proposed  amendment  does  not  involve  a 
change  in  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  license  amendment  does 
not  create  the  possibihty  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  The  safety  function  of  the  ESW 
system  is  unchanged.  The  revised  flow 
requirements  for  the  system  have  been 
established  using  conservative  assumptions 
and  worse  case  heat  loads  and  are 
appropriately  documented.  This  amendment 
will  result  in  no  physical  changes  to  the  ESW 
system  and  therefore,  will  not  affect  its 
ability  to  continue  to  provide  reliable  cooling 
water.  Consequently,  the  proposed  license 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  will  not  reduce  the 
margin  of  safety.  The  re-analysis  of  the  ESW 
flow  rate  requirements  and  component  heat 
loads  was  performed  using  worst  case 
assumptions  and  maximum  component  heat 
loads.  Additionally,  the  600  gpm  requirement 
ensures  sufficient  margin  above  the  minimum 
flow  rate  requirement  while  allowing  for 
potential  system  expansion.  The  actual 
operation  of  the  ESW  system  will  not  be 
changed.  The  ESW  system  is  normally  run  at 
full  flow  and  does  not  approach  the  800  gpm 
limit.  Any  degradation  of  ESW  pump 
performance  would  be  detected  long  before 
reaching  the  800  gpm  requirement  by  the 
Inservice  Testing  (1ST)  program  which 
requires  quarterly  testing  of  these  pumps  and 
monitoring  of  the  pump's  differential 
pressure.  The  800  gpm  limit  represents  the 
minimum  flow  rate  requirement  for  the  ESW 
system  to  satisfactorily  perform  its  design 
function.  Deleting  the  requirement  to  perform 
the  surveillance  weekly  when  river  water 
temperature  exceeds  80°  F  will  not  reduce  the 
margin  of  safety  because  even  at  95°  F  river 
water  temperatures,  the  required  ESW  flow 
rate  is  well  below  the  flow  capacity  of  the 
pump.  Deleting  the  weekly  surveillance  only 
eliminates  unnecessary  testing  of  the  ESW 
pumps,  thereby,  reducing  wear  on  the  pump. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Labrary. 
500  First  Street.  S.E..  Cedar  Rapids.  Iowa 
52401. 


Attorney  for  licensee:  Jack  Newman, 
Esquire,  Kathleen  H.  Shea,  Esquire, 
Newman  and  Holtzinger,  1615  L  Street, 
N.W.,  Washington,  D.C.  20036. 

NRC  Project  Director  John  N. 
Hannon. 

Omaha  Public  Power  District,  Docket 
No.  50-285.  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request  June  28. 
1991 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Fort  Calhoun  Station.  Unit  1.  Technical 
Specification  3.5(7)  to  adopt  the 
guidance  of  NRC  Regulatory  Guide  1.35, 
Revision  3,  July  1990,  for  the 
maintenance  of  the  Prestressing  System 
Surveillance  Program. 

The  current  specification  was  written 
to  comply  with  the  guidance  of  NRC 
Regulatory  Guide  1.35,  Revision  1,  June 
1974.  It  requires  the  inspection  of  three 
dome  tendons  and  three  helical  wall 
tendons  of  each  orientation  at  a  five 
year  frequency.  The  inspection  is  to 
include  liftoff  force  measurements  for 
each  selected  tendon,  complete 
detensioning  of  all  selected  tendons  to 
inspect  for  broken  wires  and  any 
evidence  of  damage  or  deterioration  of 
the  anchorage  hardware,  and  the 
removal  of  one  wire  from  each  of  one 
dome  tendon  and  three  wall  tendons  for 
examination  and  tensile  testing.  It  also 
requires  a  comparison  be  made  between 
the  quality  control  records  and  each  of 
the  surveillance  inspection  records  for 
each  of  the  surveillance  tendons. 

The  proposed  change  to  the 
specification  would  require  the 
inspection  of  four  dome  tendons  and 
five  helical  wall  tendons  of  each 
orientation  at  a  five  year  frequency.  The 
inspections  would  include  liftoff  force 
measurements  for  each  selected  tendon, 
complete  detensioning  of  one  dome 
tendon  and  one  helical  wall  tendon  of 
each  orientation  to  inspect  for  broken 
wires  and  any  evidence  of  damage  or 
deterioration  of  the  anchorage 
hardware,  and  the  removal  of  one  wire 
from  each  of  one  dome  tendon  and  one 
helical  wall  tendon  of  each  orientation 
for  examination  and  tensile  testing.  The 
new  specification  would  require  the 
laboratory  testing  of  samples  of  filler 
grease  from  each  tendon  to  determine 
water  content,  reserve  alkalinity,  and 
the  concentrations  of  water  soluble 
chlorides,  nitrates  and  sulfides.  It  would 
also  require  the  estimation  of  grease 
leakage  from  each  selected  tendon  by 
measuring  the  difference  between  the 
amount  of  grease  removed  from  a 
tendon  and  the  amount  of  grease 
required  to  refill  the  tendon.  These  tests 


and  examinations  are  recommended  by 
Reg  Guide  1.35,  Revision  3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Will  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  prestressing  system  was  designed 
to  be  tested  and  inspected.  The  activities 
required  by  the  proposed  change  do  not  add 
any  new  stresses  to  the  containment 
structure  and  the  increase  in  sample  size  will 
not  adversely  affect  any  tendons  since  the 
tendons  are  designed  to  be  tested  in  the 
manner  prescribed.  In  the  unlikely  event  that 
a  design  basis  LOCA  [loss  of  coolant 
accident]  occurs  during  the  performance  of  a 
prestressing  system  surveillance  and  one  of 
the  tendons  is  detensioned.  sufficient 
prestress  would  still  be  applied  to  the 
containment  concrete  according  to  USAR 
[Updated  Safety  Analysis  Report]  Section 
5.3.3,  which  stated. 

The  design  of  the  containment  satisfies  the 
criteria  of  [USAR  Sections]  5.5.1,  5.5.2.2, 
5.5.2.3,  and  5.5.2.4  with  sufficient  margin  to 
compensate  for  the  loss  of  approximately  five 
to  ten  wall  tendons  and  two  to  three  dome 
tendons  depending  on  their  location  and 
spacing  relative  to  each  other. 

Will  the  change  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  The  prestressing  system  does  not 
interface  with  any  active  systems  of  the 
station.  The  prestressing  system  was 
designed  to  be  tested  and  inspected. 
Therefore,  this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Will  the  change  involve  a  signiHcant 
reduction  in  a  margin  of  safety. 

No.  The  change  does  not  alter  any  testing 
practices  in  a  way  which  would  compromise 
containment  structural  integrity.  The 
relaxation  of  the  requirement  to  detension  all 
selected  tendons  to  detensioning  one  tendon 
per  group  increases  the  margin  of  safety  by 
reducing  the  probability  of  prestressing 
tendon  assembly  degradation  by  component 
dismantling  and  reassembling.  This  should 
provide  increased  assurance  of  the  overall 
margin  of  safety  designed  into  the 
containment  structure. 

Therefore  based  on  the  above 
considerations,  OPPD  [Omaha  Public  Power 
District]  does  not  believe  that  this  proposed 
amendment  Involves  a  significant  hazards 
consideration  as  defined  by  10  CFR  50.92  and 
the  proposed  changes  will  not  result  in  a 
condition  which  significantly  alters  the 
impact  of  the  Station  on  the  environment. 
Thus,  the  proposed  change  meets  the 
eligibility  criteria  for  categorical  exclusion 
set  forih  in  10  CFR  S1.22(e)(g)  and  pursuant  to 
10  CFR  51.22(b)  no  environmental  assessment 
need  by  prepared. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
Leiby,  and  MacRae,  1333  New 
Hampshire  Avenue,  N.W.,  Washington, 
D.C.  20036 

NRC  Project  Director  Theodore  R. 
Quay 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2.  San  Luis  Obispo  County, 
California 

Date  of  amendment  request  June  5, 
1991  (Reference  LAR  91-05) 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
Unit  Nos.  1  and  2  to  relocate  cycle- 
specific  information  to  the  Core 
Operating  Limits  Report  (COLR)  in 
accordance  with  Generic  Letter  88-16. 
The  specific  TS  changes  are  as  follows: 

(1)  FQ(Z)  and  K(Z)  functions  in  TS  3/ 
4.2.2,  "Heat  Flux  Hot  Channel  Factor 
FQ(Z),"  would  be  relocated  to  the 
COLR.  The  numerical  FQ  limit 
referenced  in  TS  3/4.2.2  would  be 
replaced  with  a  function  FQRTP  (Rated 
Thermal  Power),  which  is  to  be  specified 
in  the  COLR.  Figure  3.2-2,  K(Z)  vs.  Core 
Height  would  be  deleted  from  the  TS 
and  relocated  to  the  COLR. 

(2)  Administrative  changes  would  be 
made  to  TS  3/4.2.2  and  3/4,10  to  change 
references  and  delete  specific  Unit  2 
Cycle  3  requirements.  Reference  to 
Surveillance  Requirements  for  W(z)  and 
Fxy  in  TS  6.9.1.8.a,  "Core  Operating 
Limits  Report"  would  be  deleted.  "The 
COLR  now  references  the  entire  TS  for 
W(z)  and  Fxy. 

(3)  FN  delta  H  in  TS  3/4.2.3,  "RCS 
Flow  Rate  and  Nuclear  Enthalpy  Rise 
Hot  Channel  Factor,"  would  be 
relocated  to  the  COLR.  The  numerical 
values  for  the  FN  delta  H  limit  and  part 
power  multiplier  would  be  replaced  with 
parameter  FRTP  delta  H  and  Power 
Factor  delta  H  (PF  delta  H),  which  are  to 
be  defined  in  the  COLR.  Figures  3.2-3a 
and  3,2-3b  would  be  revised  to  be 
consistent  with  TS  3/4.2.3. 

(4)  The  Bases  for  Heat  Flux  Hot 
Channel  Factor  and  RCS  Flow  Rate  and 
Nuclear  Enthalpy  Rise  Hot  Channel 
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Factor  woukl  be  revised  to  be  consistent 
with  their  associated  TS. 

Generic  Letter  88-16,  "Removal  of 
Cycle-Specific  Parameter  Limits  from 
Technical  Specifications,"  provides 
guidance  for  relocating  cycle-specific 
parameters  from  the  TS  so  that  future 
reload  designs  can  be  implemented  in 
accordance  with  10  CFR  50.59.  Generic 
Letter  88-16  requires  that  the  cycle- 
specific  parameters  be  maintained  in  a 
COLR  and  that  the  NRG  be  informed  of 
changes  to  the  COLR.  Any  changes  to 
operating  limits  will  be  made  using 
approved  NRG  methodology  for  DGPP. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Relocating  the  cycle-specific  parameters  of 
the  Heat  Flux  Hot  Channel  Factor  and  the 
RCS  Flow  Rate  and  Nuclear  Enthalpy  Rise 
Hot  Channel  Factor  TS  to  the  COLR  is  an 
administrative  change.  Removal  of  the  cycle- 
specific  parameter  limits  from  the  TS  has  no 
influence  or  impact  on  the  probability  or 
consequences  of  a  previously  evaluated 
accident.  The  cycle-specific  parameter  limits, 
although  not  in  the  TS,  will  be  maintained  by 
the  DCPP  TS  and  the  COLR.  The  proposed  TS 
requires  the  same  action  to  be  taken  if  a  limit 
is  exceeded  as  is  required  by  the  current  TS. 
Future  reloads  will  be  evaluated  using  NRC- 
approved  methodologies  and  will  be 
examined  per  the  requirements  of  10  CFR 
50.5a 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

There  is  neither  physical  alteration  to  any 
plant  system,  nor  is  there  a  change  in  the 
method  by  which  any  safety-related  system 
performs  its  function.  As  stated  above,  the 
proposed  change  is  administrative  in  nature. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

c  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margin  of  safety  is  not  affected  by  the 
removal  of  a  cycle-specific  parameter  limits 
from  the  TS.  The  proposed  TS  still  require 
operation  within  the  core  limits  as 
determined  from  the  NRC-approved  reload 
design  melliodologies.  The  development  of 
the  limits  foe  future  reloads  will  continue  to 
conform  to  those  methods  described  in  NRC- 
approved  documentaiion.  In  addition,  each 
future  reload  will  involve  a  10  CFR  50.59 
review.  Appropriate  actions  will  continue  to 
be  taken  If  limits  are  exceeded. 


Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department.  San  Luis  Obispo,  California 
93407 

Attorney  for  licensee:  Richard  F. 
Locke,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San  Francisco, 
California  94120 

NRC  Project  Director:  James  E.  Dyer 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  request  June  5, 
1991  (Reference  LAR  91-06) 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
Unit  Nos.  1  and  2  to  support  a 
comprehensive  program  to  upgrade  the 
plant  Radiation  Monitoring  System 
(RMS). 

The  proposed  changes  to  TS  3/4.3.2, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation,"  are  as  follows: 

(1)  Tables  3.3-3.  3.3-4  and  4.3-2  would 
be  revised  to  include  Functional  Unit 
3.C.4)  and  footnotes  (a)  and  (b). 
Functional  Unit  3.C.4)  would  add  RM- 
44A  and  44B  and  remove  RM-14A  and 
14B  as  inputs  to  the  Solid  State 
Protection  System  (SSPS)  Containment 
Ventilation  Isolation  (CVI)  actuation 
logia  Footnotes  (a)  and  (b)  would 
provide  applicable  requirements 
following  installation  of  RM-44A  and 
44B. 

Table  3.3-4  would  be  revised  to 
remove  the  Cycle  3  and  Cycle  4 
notations  from  4.d.l)  as  Unit  1  is  in 
Cycle  5  and  Unit  2  is  in  Cycle  4  and  the 
notations  are  no  longer  applicable. 

(2)  Table  3.3-5  would  be  revised  to 
include  Initiating  Signal  and  Function  12 
and  footnotes  (a)  and  (b).  Initiating 
Signal  and  Function  12  would  add  RM- 
44A  and  44B  and  remove  RM-14A  and 
14B  as  inputs  to  the  SSPS  CVI  actuation 
logic.  Footnotes  (a)  and  (b)  would 
provide  applicable  requirements 
following  installation  of  RM-44A  and 
44B. 


The  proposed  changes  to  TX  3/4.3.3.1, 
■Radiation  Monitoring  Instrumentation 
for  Plant  Operations,"  are  as  follows: 

(1)  Table  3,3-6  would  be  revised  to 
include  Instruments  3^.3),  3.b.l),  and  4. 
and  footnotes  (a)  through  (d). 
Instruments  3.a.3)  and  3.b.l)  would  add 
RM-44A  and  44B  and  remove  RM-14A 
and  14B  as  the  monitoring  capability  for 
containment  exhaust  and  to  provide 
containment  ventilation  isolation  and 
would  include  the  capability  of  RM-44A 
and  44B  to  monitor  particulate  as  well 
as  gaseous  activity  for  containment 
exhaust  Instrument  4  would  add  RM- 
45A  and  45B  and  remove  RM-58  and  59 
as  inputs  to  the  Fuel  Handling  Building 
(FHB)  Ventilation  System  mode  shift 
actuation  logia 

Footnote  (a)  would  provide  applicable 
requirements  following  installation  of 
RM-45A  and  4SB.  Action  32  would  not 
apply  to  the  Fuel  Storage  Area 
instruments  when  RM-45A  and  45B  are 
installed,  but  would  apply  to  FHB 
Ventilation  System  mode  shift 
instruments. 

Footnotes  (b)  and  (c)  would  provide 
applicable  requirements  following 
installation  of  RM-44A  and  44B. 

Footnote  (d)  would  provide  applicable 
requirements  following  installation  of 
RM-45A  and  45B. 

(2)  Table  4.3-3  would  be  revised  to 
include  Instruments  3.a.3),  3.b.l)  and  4, 
and  footnotes  (a)  through  (c). 
Instruments  3.a.3)  and  3.b.l)  would  add 
RM-44A  and  44B  and  remove  RM-14A 
and  14B  as  inputs  to  the  SSPS  CVI 
actuation  logic,  and  include  the 
capability  of  RM-44A  and  44B  to 
monitor  particulate  as  well  as  gaseous 
activity.  Instrument  4  would  add  RM- 
45A  and  45B  and  remove  RM-56  and  59 
as  inputs  to  the  FHB  Ventilation  System 
mode  shift  actuation  logic 

Footnotes  (a)  and  (b)  would  provide 
applicable  requirements  following 
installation  of  RM-44A  and  44B. 
Footnote  (c)  would  provide  applicable 
requirements  following  installation  of 
RM-45A  and  45B. 

The  proposed  changes  to  TS  3/ 
4.3.3.10,  "Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation."  are  as 
follows: 

(1)  Tables  3.3-13  and  4.3-9  would  be 
revised  to  include  Instruments  3.f  and 
5.b,  and  footnotes  (a)  through  (e). 
Instrument  3.f  would  add  new  plant  vent 
RMS  flow  rate  monitors  and  remove  the 
iodine  sampler  fiow  rate  monitors. 
Instrument  5b  would  add  RM-44A  and 
44B  and  remove  RM-14A  and  14B  as 
inputs  to  the  SSPS  CVI  actuation  logia 

Footnote  (a)  would  provide  applicable 
requirements  following  installation  of 
RM-14  and  14R.  RM-14  and  14R  are  the 


new,  upgraded  replacements  I 
14A  and  14B. 

Footiiotes  (b)  and  (c)  would 
applicable  requirements  follow 
installation  of  the  plant  vent  F 
rate  monitors. 

Footnotes  (d)  and  (e)  would 
applicable  requirements  follow 
installation  of  RM-44A  and  44 

The  proposed  change  to  TS 
"Containment  Ventilation  Isoi 
System,'*  would  add  footnote 
regarding  the  addition  of  RM- 
44B  and  removal  of  RM-14A  a 
inputs  to  the  SSPS  CVI  actual 
and  would  provide  applicable 
requirements  following  instali 
RM-44A  and  44B. 

The  proposed  change  to  the 
4.9.12,  "Fuel  Handling  Buildin 
Ventilation  System."  would  a 
and  45B  and  remove  RM-58  ai 
inputs  to  the  FHB  Ventilation 
mode  shift  actuation  logia  an 
provide  applicable  requiremei 
following  installation  of  RM-4 
45B. 

From  November  1987  to  Ap 
DCPP  experienced  eight  spuri 
due  to  voltage  transients  on  n 
monitor  power  supplies.  In  th^ 
time  period,  DCPP  also  experi 
spurious  FHB  ventilation  shif1 
voltage  transients  on  radiatio 
power  supplies.  As  a  result  of 
CVI  Task  Force  evaluations,  I 
initiating  a  comprehensive  Ra 
Monitoring  System  (RMS)  Up; 
Program.  As  a  result  of  the  up 
44A,  RM-44B,  RM-45A,  and  R 
be  less  sensitive  to  the  voltag 
transients  than  the  currently  i 
types  of  RMS  monitors  and  th 
occasions  of  spurious  actuatii 
be  reduced 

The  upgrade  program  will  t: 
following  changes  to  portions 
RMS  governed  bv  the  TS: 

(1)  Addition  of  radiation  mt 
the  Containment  Ventilation  i 
line  (RM-44A  and  RM-44B)  er 
FHB  Ventilation  exhaust  Hne 
and  RM-45B). 

(2)  Modifications  to  the  Pla 
Noble  Gas  Activity  Monitors 
and  RM-14B)  and  the  Fuel  Stc 
Radiation  Monitors  fRM-58  ai 

(3)  Addition  of  Plant  Vent  F 
rate  monitors  and  removal  of 
sampler  How  rate  monitors. 

These  changes  will  improvi 
performance,  reliability,  and  i 

Basis  for  proposed  no  signi 
hazards  consideration  detent 
As  required  by  10  CFR  50^  (i 
licensee  has  provided  its  anal 
issue  of  no  significant  hazard 
consideration,  which  is  prese 
below: 
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The  proposed  changes  tu  TX  3/4.3.3.1, 
"Radiation  Monitoring  Instrumentation 
for  Plant  Operations."  are  as  follows: 

(1)  Table  3.3-6  would  be  revised  to 
include  Instruments  3.a.3),  3.b.1].  and  4. 
and  footnotes  (a)  through  (d). 
Instruments  3.a.3)  and  3.b.l]  would  add 
RM-44A  and  44B  and  remove  RM-14A 
and  14B  as  the  monitoring  capability  for 
containment  exhaust  and  to  provide 
containment  ventilation  isolation  and 
would  include  the  capability  of  RM-44A 
and  44B  to  monitor  particulate  as  well 
as  gaseous  activity  for  containment 
exhaust.  Instrument  4  would  add  RM- 
45A  and  45B  and  remove  RM-58  and  59 
as  inputs  to  the  Fuel  Handling  Building 
(FHB)  Ventilation  System  mode  shift 
actuation  logia 

Footnote  (a)  would  provide  applicable 
requirements  following  installation  of 
RM-45A  and  45B.  Action  32  would  not 
apply  to  the  Fuel  Storage  Area 
instruments  when  RM-45A  and  45B  are 
installed,  but  would  apply  to  FHB 
Ventilation  System  mode  shift 
instruments. 

Footnotes  (b)  and  (c)  would  provide 
applicable  requirements  following 
installation  of  RM-44A  and  44B. 

Footnote  (d)  would  provide  applicable 
requirements  following  installation  of 
RM-45A  and  45B. 

(2)  Table  4.3-3  would  be  revised  to 
include  Instruments  3.a.3),  3.b.l]  and  4, 
and  footnotes  (a)  through  (c). 
Instruments  3.a.3)  and  3.b.l)  would  add 
RM-44A  and  44B  and  remove  RM-14A 
and  14B  as  inputs  to  the  SSPS  CVI 
actuation  logic  and  include  the 
capability  of  RM^MA  and  44B  to 
monitor  particulate  as  well  as  gaseous 
activity.  Instrument  4  would  add  RM- 
45A  and  45B  and  remove  RM-56  and  59 
as  inputs  to  the  FHB  Ventilation  System 
mode  shift  actuation  logic 

Footnotes  (a)  and  (b)  would  provide 
applicable  requirements  following 
installation  of  RM-44A  and  44B. 
Footnote  (c)  would  provide  applicable 
requirements  following  installation  of 
RM-45A  and  45B. 

The  proposed  changes  to  TS  3/ 
4.3.3.10,  "Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation."  are  as 
follows: 

(1)  Tables  3.3-13  and  4.3-0  would  be 
revised  to  include  Instruments  3.f  and 
5.b,  and  footnotes  (a)  through  (e). 
Instrument  3.f  would  add  new  plant  vent 
RMS  flow  rate  monitors  and  remove  the 
iodine  sampler  flow  rate  monitors. 
Instrument  5b  would  add  RM-44A  and 
44B  and  remove  RM-14A  and  14B  as 
inputs  to  the  SSPS  CVI  actuation  logic 

Footnote  (a)  would  provide  applicable 
requirements  following  installation  of 
RM-14  and  14R.  RM-14  and  14R  are  the 


new,  upgraded  replacements  for  RM- 
14A  and  14B. 

Footnotes  (b)  and  (c)  would  provide 
applicable  requirements  following 
installation  of  the  plant  vent  RMS  flow 
rate  monitors. 

Footnotes  (d)  and  (e)  would  provide 
applicable  requirements  following 
installation  of  RM-44A  and  44B. 

The  proposed  change  to  TS  3/4.9.9, 
"Containment  Ventilation  Isolation 
System,"  would  add  footnote  (a) 
regarding  the  addition  of  RM-44A  and 
44B  and  removal  of  RM-14A  and  14B  as 
inputs  to  the  SSPS  CVI  actuation  logic 
and  would  provide  applicable 
requirements  following  installation  of 
RM-44A  and  44B. 

The  proposed  change  to  the  Bases  3/ 
4.9.12,  "Fuel  Handling  Building 
Ventilation  System,"  would  add  RM-45A 
and  45B  and  remove  RM-58  and  59  as 
inputs  to  the  FHB  Ventilation  Sj^tem 
mode  shift  actuation  logic  and  would 
provide  applicable  requirements 
following  installation  of  RM-45A  and 
45B. 

From  November  1987  to  April  1990, 
DCPP  experienced  eight  spurious  CVIs 
due  to  voltage  transients  on  radiation 
monitor  power  suppUes.  In  that  same 
time  period,  DCPP  also  experienced  five 
spurious  FHB  ventilation  shifts  due  to 
voltage  transients  on  radiation  monitor 
power  supplies.  As  a  result  of  the  PG4E 
CVI  Task  Force  evaluations,  PG4E  is 
initiating  a  comprehensive  Radiation 
Monitoring  System  [RMS]  Upgrade 
Program.  As  a  result  of  the  upgrade,  RM- 
44A,  RM-44B,  RM-45A,  and  RM-45B  will 
be  less  sensitive  to  the  voltage 
transients  than  the  currenUy  installed 
types  of  RMS  monitors  and  the 
occasions  of  spurious  actuation  should 
be  reduced 

The  upgrade  program  will  include  the 
following  changes  to  portions  of  the 
RMS  governed  bv  the  TS: 

(1]  Addition  of  radiation  monitors  to 
the  Containment  Ventilation  exhaust 
line  (RM-44A  and  RM-44B)  and  to  the 
FHB  Ventilation  exhaust  line  (RM-45A 
and  RM-45B). 

(2)  Modifications  to  the  Plant  Vent 
Noble  Gas  Activity  Monitors  (RM-14A 
and  RM-14B)  and  the  Fuel  Storage  Area 
Radiation  Monitors  (RM-58  and  RM-59). 

(3)  Addition  of  Plant  Vent  RMS  flow 
rate  monitors  and  removal  of  the  iodine 
sampler  flow  rate  monitors. 

These  changes  will  improve  RMS 
performance,  reliability,  and  capability. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50^(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


a.  Does  the  change  involve  a  significanl 
increase  in  the  probabihty  or  consequences 
of  an  accident  previously  evahiated? 

The  requested  changes  to  support 
completion  of  the  RMS  upgrade  would  not 
change  any  accident  analysis  assumptions  or 
adversely  affect  any  accident  analysis 
results.  The  upgrade  program  would  enhance 
RMS  response  to  airborne  radioactivity  in  the 
containment  ventilation  exhaust  and  in  the 
fuel  storage  areas,  allow  monitoring  of 
effluent  streams  previously  not  monitored 
directly,  increase  plant  effluent  analysis 
capabilities,  and  replace  existing  monitors 
with  monitors  incorporating  improvements  in 
sensitivity,  range,  and  dependability 
compared  to  the  existing  monitors. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  &om  any 
previously  evaluated 

Airborne  radioactivity  in  the  containment 
ventilation  exhaust  and  the  fuel  storage  areas 
would  be  more  efl'ectively  monitored 
following  addition  of  RM-44A.  44B,  4SA  and 
45B  to  the  plant.  The  new  monitors  would 
also  provide  automatic  termination  of 
effluent  streams  using  isolation  signals  from 
process  monitors  located  in  the  containment 
purge  and  FHB  ventilation  effluent.  Instead  of 
using  provisions  located  further  downstream 
in  the  plant  vent  or  in  the  fuel  storage  areas. 
This  capability,  as  specified  in  the  SRP. 
Section  11.5.  "Process  and  Effluent 
Radiological  Monitoring." 

Instrumentation  and  Sampling  System," 
Table  1,  does  not  exist  with  the  current  RMS 
design.  Replacement  of  RM-14A,  14B.  and  the 
function  of  RM-S6  and  -59  with  upgraded 
monitors  would  not  remove  the  capability  to 
monitor  the  plant  vent  for  noble  gas  activity 
and  would  not  remove  the  capability  to 
monitor  fuel  storage  area  radiation.  In 
addition,  the  new  monitors  would  incorporate 
improvements  in  sensitivity,  range,  and 
dependability  compared  to  the  existing 
monitors.  The  addition  of  plant  vent  RMS 
flow  rate  monitor  and  removal  of  the  iodine 
sampler  flow  rate  monitor  would  increase 
plant  vent  effluent  analysis  capabilities. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  upgrade  would  enhance  RMS  response 
to  airborne  radioactivity  in  the  contaiiunent 
ventilation  exhaust  and  in  the  fuel  storage 
areas  and  improve  RMS  performance, 
reliability,  and  capability. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staH  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 


Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Dociunents  and  Maps 
Department,  San  Luts  Obispo,  California 
93407 

Attorney  for  licensee:  Richard  P. 
Locke,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San  Prandeco. 
California  94120 

NRC  Proved  Director  James  E.  Dyer 

Rochester  Gas  and  Electric  CorporatloD, 
Docket  No.  50-244,  R.  E  Ginoa  Nuclear 
Power  Plant,  Wayne  County,  New  Yock 

Date  of  amendment  request:  February 
15,1991 

Description  of  amendment  request 
The  proposed  amendment  wooki  change 
the  audit  frequency  described  in  the 
Ginna  Technical  Specifications  6J.^A] 
from  "at  least  once  every  year"  to  "at 
least  once  per  24  months."  This 
proposed  change  is  consbtent  with  the 
required  audit  ftequency  of  NUREG- 
0452,  "Standard  Technical 
Specifications  for  Westinghouse 
Pressurized  Water  Reactors." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requh^d  by  10  CFR  5a91(8),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  There  is  no  significant  tncr«M«  in  the 
probability  or  consequences  of  aa  aeddent 
previously  evaluated  because  accident 
conditions  and  assumptions  arc  not  aSected 
by  the  proposed  Technical  Specification 
change. 

(2)  The  possibility  of  a  new  or  different 
kind  of  accident  from  any  aeddent  previously 
evaluated  is  not  created.  In  matters  related  to 
nuclear  safety,  all  accidents  are  bounded  by 
previous  analysis.  The  propoeed  change  does 
not  add  or  modify  any  equipment  or  system 
design  nor  does  it  involve  any  changes  in  the 
operation  of  any  plant  system.  The  absence 
of  a  hardware  change  means  that  the 
accident  initiators  remain  unaffected,  so  no 
unique  accident  probability  is  created. 

(3)  The  proposed  amenchnent  does  not 
involve  a  significant  reduction  In  the  margin 
of  safety  as  defined  in  the  basis  for  any 
Technical  Specification  because  the  proposed 
amendment  will  continue  to  ensure  that  fl) 
performance  based  audits  and  assessments 
shall  be  in  sufficient  depth.  (2)  parbapatlng 
members  are  satisfied  titat  items  under 
review  do  not  otherwise  constitute  a  concern, 
and  (3)  all  activities  required  by  the  Qvality 
Assurance  Program  meet  the  criteria  of 
Appendix  R  10  CFR  SO  Further,  the  proposed 
amendment  permits  more  efficient  use  of 
resources  which  in  effect  will  enable  the 
conduct  of  more  assessments,  both  special 
and  diagnostic.  In  addition  to  the  above,  tkta 
proposed  amendment  is  consistent  with  the 
required  audit  frequency  of  24  months 
identified  in  NUREG-0452.  •'Standard 
Technical  Specifications  for  Westinghouse 
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Pressurized  Water  Reactors."  Therefore,  the 
proposed  change  to  the  operating  license 
does  not  involve  a  significant  reduction  in  the 
margin  of  safety  as  deflned  in  the  basis  for 
any  Technical  Specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Rochester  Public  Library.  115 
South  Avenue,  Rochester,  New  York 
14610. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Bishop,  Winston  &  Strawn. 
1400  L  Street.  N.W..  Washington.  D.C. 
20005 

NRC  Acting  Project  Director:  Susan  F. 
Shankman 

South  Carolina  Electric  &  Gas  Company, 
South  Carolina  Public  Service  Authority, 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station,  Unit  No.  1.  Faufieid 
Comity.  South  Carolina 

Date  of  amendment  request  June  12. 
1931 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
the  battery  bank  average  temperature 
from  greater  than  or  equal  to  65  degrees 
F  to  greater  than  or  equal  to  60  degrees  F 
and  the  minimum  battery  bank  capacity 
from  90  percent  to  80  percent  These 
changes  would  reflect  the  fact  Lhat  the 
replacement  battery  installed  during 
refueling  outage  5  meets  the  Institute  of 
Electrical  and  Electronics  Engineers 
(IEEE)  Standard  450  1987. 
"Recommended  Practice  for 
Maintenance,  Testing,  and  Replacement 
of  Large  Lead  Storage  Batteries  for 
Generating  Stations  and  Substations." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  Virgil  C.  Summer 
Nuclear  Station  (VCSNS)  in  accordance 
with  the  proposed  amendment  will  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  class  IE  direct 
current  power  system  for  control  and 
instrumentation  neither  contributes  to  the 
pr»bability  nor  increases  the  consequences  of 
a  design  basis  accident  The  replacement 
batteries  maintain  independence, 
redundancy,  and  capability  of  the  original 
installation  with  additional  enhanced 
capacity. 

(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 


The  proposed  change  will  not  make 
physical  alterations  to  the  class  IE  direct 
current  power  system  configuration,  nor  will 
it  change  its  method  of  operation.  The 
increased  capacity  of  the  replacement 
batteries  enhancejs]  the  system  performance. 
The  failure  modes  and  effects  of  the  batteries 
remain  unchanged. 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  class  IE  direct  current  power  system 
with  the  batteries  will  provide  sufficient 
capacity,  including  adequate  operational 
margin,  to  satisfy  the  load  demands  of  a 
design  basis  event  or  a  station  blackout 
period  of  four  hours.  The  original  system 
design  basis  as  evaluated  by  NUREC-0717, 

Safety  Evaluation  Report  Related  to  the 
Operation  of  Virgil  C.  Summer  Nuclear 
Station  Unit  No.  1,  remains  unchanged.  Tlie 
proposed  change  does  not  decrease  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis;  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets. 
Winnsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan.  South  Carolina  Electric  &  Gas 
Company.  P.O.  Box  764.  Columbia. 
South  Carolina  29218 

NRC  Project  Director:  Elinor  G. 
Adensam 

The  Cleveland  Electric  Illuminadng 
Company,  Centerior  Service  Company. 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  No.  1.  Lake  County,  Ohio 

Dale  of  amendment  request:  June  28, 
1991 

Description  of  amendment  request: 
The  amendment  requests  revision  of 
Technical  Specification  3.5.1, 
"Emergency  Core  Cooling  Systems 
Operating,"  to  add  an  Action  Statement 
to  specify  the  actions  to  be  taken  in  the 
event  that  the  Automatic 
Depressurization  System  (ADS)  supply 
header  low  pressure  alarm  system 
becomes  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  die 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident  because  the  proposed  Action 
ensures  that  the  ADS  supply  header  pressure 


will  be  appropriately  monitored  utilizing 
backup  instrumentation  that  has  been 
determined  to  be  adequate  for  this  purpose. 
A  periodic  check  of  the  backup  indication 
is  considered  equivalent  to  a  continuous 
monitor  with  alarm-only  capability.  This  is 
especially  true  in  view  of  the  fact  that  the 
indicator's),  as  long  as  it  is  periodically 
checked,  can  potentially  indicate  a  degraded 
condition  before  the  alarm  setpoint  would  be 
reached  on  the  currently  utilized  instrtmient. 
Also,  periodic  checks  will  be  performed 
frequently  enough  such  that  the  probability  of 
occurrence  of  a  leakage  condition  suddenly 
occurring  between  checks  is  acceptably  low. 
Also,  the  ERIS  computer  system  provides  the 
capability  for  alarm  annunciation  of  ADS 
supply  headerfs)  pressure,  equivalent  to  the 
Control  Room  panel  annunciator.  The 
alternate  indication  is  already  provided  in 
the  plant  and  therefore  no  design  changes 
are  necessary  to  implement  this  change 
request  Since  the  normal  and  the  alternate 
monitoring  indications  perform  no  active 
safety  function,  they  cannot  cause  an 
accident  to  occur,  therefore  the  probability  of 
an  accident  is  not  increased.  Also,  since  the 
ADS  system  pressure  will  be  maintained,  the 
ADS  system  will  remain  fully  capable  of 
responding  in  accordance  with  the  design 
basis  for  any  accident,  in  order  to  mitigate 
the  consequences. 

(2)  The  proposed  change  docs  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  no  design  changes  or  new 
or  different  modes  of  operation  are  proposed 
for  the  plant  Operation  under  the  proposed 
Action  statement  (determined  to  t)« 
acceptable  on  the  basis  discussed  above) 
does  not  constitute  a  different  mode  of 
operation  since  adequate  monitoring  of  the 
ADS  accumulator  supply  header  pressure  and 
adequate  verification  of  instrument 
operability  will  be  maintained. 

The  proposed  Action  takes  Into  account  the 
accidant  scenarios  assumed  for  the  design 
and  operational  requirements  established  for 
the  ADS  supply  header  low  pressure  alarm 
system  and  no  new  scenarios  have  been 
introduced. 

(3)  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
As  described  in  the  answer  to  question  1 
above  ADS  system  operation  is  not  impacted 
by  the  proposed  change  and  no  margin  of 
safety  is  impacted  with  respect  to  supplying 
adequate  pneumatic  pressure  to  the  ADS 
valves. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library.  3753  Main 
Street.  Perry.  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg. 
Esq..  Shaw.  Pittman  Potts  & 
Trowbridge.  2300  N  Street.  NW., 
Washington,  DC  20037, 


NRC  Project  Director  John 
Hannon. 

Toledo  Edison  Company,  Can 
Service  Company,  and  The  CI 
Electric  Illuminating  Compan; 
No.  50-346,  Davis-Besse  Nuch 
Station,  Unit  No.  1,  Ottawa  O 
Ohio 

Date  of  amendment  requesi 
1991 

Description  of  amendment 
The  amendment  would  revise 
Specifications  (TS)  3.0.3  and  : 
"Applicability-limiting  Condi 
Operation."  The  proposed  ch; 
would  affect  TS  3.0.3  and  3.a 
revising  the  allowable  time  ir 
achieving  Hot  Standby  (Mod< 
Specifically,  a  change  is  prop 
3.0.3  to  increase  the  time  inte 
allowed  for  reaching  Hot  Stai 
6  hours  to  7  hours  once  TS  3.( 
been  entered.  A  minor  editori 
correction  is  also  proposed  tc 
Corresponding  changes  have 
proposed  to  TS  Bases  3.0.3.  A 
change  is  proposed  to  TS  3.0. 
increase  the  time  interval  fro: 
to  8  hours  allowed  for  reachij 
Standby  once  TS  3.0.5  has  be 

Basis  for  proposed  no  sigm 
hazards  consideration  deterr 
As  required  by  10  CFR  5a91( 
licensee  has  provided  its  ana 
issue  of  no  significant  hazard 
consideration.  The  NRC  staff 
reviewed  the  licensee's  analj 
the  standards  of  10  CFR  50.9: 
staffs  review  is  presented  be 

1.  The  proposed  change  wi 
involve  a  significant  increase 
probability  or  consequences 
accident  previously  evaluate 
the  increase  of  1  or  2  hours  ft 
to  shut  down  pursuant  to  TS 
3.0.5  does  not  significantiy  in 
probability  of  component  or ; 
failure  and  is  consistent  with 
0103,  Revision  4.  "Standard  1 
Specifications  for  Babcock  ai 
Pressurized  Water  Reactors.' 
TS  3.0.3  is  also  consistent  wi 
Letter  87-09,  "Sections  3J}  an 
Standard  Technical  Specific! 
on  the  applicability  of  Limitii 
Conditions  for  Operation  am 
Surveillance  Requirements." 

2.  The  proposed  change  wi 
the  possibility  of  a  new  or  di 
of  accident  from  any  previou 
evaluated  accident  because : 
hardware  changes  are  being 
new  testing  is  being  created, 
operating  manipulations  are 
created. 

3  The  proposed  charge  w 
involve  a  significant  reductit 
margin  of  safety  because  the 
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will  be  appropriately  monitored  utilizing 
backup  instrumentation  that  has  been 
determined  to  be  adequate  for  this  purpose. 
A  periodic  check  of  the  backup  indication 
is  considered  equivalent  to  a  continuous 
monitor  with  alarm-only  capability,  litis  is 
especially  true  in  view  of  the  fact  that  the 
indicator(s),  as  long  as  it  is  periodically 
checked,  can  potentially  indicate  a  degraded 
condition  before  the  alarm  setpoint  would  be 
reached  on  the  currently  utilized  instrument. 
Also,  periodic  checks  will  be  performed 
frequently  enough  such  that  the  probability  of 
occurrence  of  a  leakage  condition  suddenly 
occurring  between  checks  is  acceptably  low. 
Also,  the  ERIS  computer  system  provides  the 
capability  for  alarm  annunciation  of  ADS 
supply  headerfs)  pressure,  equivalent  to  the 
Control  Room  panel  annunciator.  The 
alternate  indication  is  already  provided  in 
the  plant  and  therefore  no  design  changes 
are  necessary  to  implement  this  change 
request  Since  the  normal  and  the  alternate 
monitoring  indications  perform  no  active 
safety  function,  they  cannot  cause  an 
accident  to  occur,  therefore  the  probability  of 
an  accident  is  not  increased.  Also,  since  the 
ADS  system  pressure  will  be  maintained,  the 
ADS  system  will  remain  fully  capable  of 
responding  in  accordance  with  the  design 
basis  for  any  accident,  in  order  to  mitigate 
the  consequences. 

(2)  The  proposed  change  docs  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  no  design  changes  or  new 
or  different  modes  of  operation  are  proposed 
for  the  plant  Operation  under  the  proposed 
Action  statement  (determined  to  be 
acceptable  on  the  basis  discussed  above) 
does  not  constitute  a  different  mode  of 
operation  since  adequate  monitoring  of  the 
AlDS  accumulator  supply  header  pressure  and 
adequate  verification  of  instrument 
operability  will  be  maintained. 

The  proposed  Action  takes  into  account  the 
accident  scenarios  assumed  for  the  design 
and  operational  requirements  established  for 
the  ADS  supply  header  low  pressure  alarm 
system  and  no  new  scenarios  have  been 
introduced. 

(3)  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
As  described  in  the  answer  to  question  t 
above  ADS  system  operation  is  not  impacted 
by  the  proposed  change  and  no  margin  of 
safety  is  impacted  with  respect  to  supplying 
adequate  pneumatic  pressure  to  the  ADS 
valves. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street,  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg, 
Esq..  Shaw,  Pittmap  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037. 


NRC  Project  Director  |ohn  N. 
Hannon. 

Toledo  Edison  Company,  Centerlor 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station.  Unit  No.  1.  Ottawa  County, 
Ohio 

Date  of  amendment  request  March  18, 
1991 

Description  of  amendment  request- 
The  amendment  would  revise  Technical 
Specifications  (TS)  3.0.3  and  3.0.5. 
"Applicability-Lamiting  Conditions  for 
Operation."  The  proposed  changes 
would  affect  TS  3.0.3  and  3.0.5  by 
revising  the  allowable  time  interval  for 
achieving  Hot  Standby  (Mode  3). 
Specifically,  a  change  is  proposed  to  TS 
3.0.3  to  increase  the  time  interval 
allowed  for  reaching  Hot  Standby  from 
6  hours  to  7  hours  once  TS  3.0.3  has 
been  entered.  A  minor  editorial 
correction  is  also  proposed  to  this  TS. 
Corresponding  changes  have  been 
proposed  to  TS  Bases  3.0.3.  A  similar 
change  is  proposed  to  TS  3.0.5  to 
increase  the  time  interval  from  6  hours 
to  8  hours  allowed  for  reaching  Hot 
Standby  once  TS  3.0.5  has  been  entered. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5a91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiHcant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

1.  The  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  increase  of  1  or  2  hours  for  the  plant 
to  shut  down  pursuant  to  TS  3.0.3  or 
3.0.5  does  not  significantly  increase  the 
probability  of  component  or  system 
failure  and  is  consistent  with  NUREG- 
0103,  Revision  4.  "Standard  Technical 
Specifications  for  Babcock  and  Wilcox 
Pressurized  Water  Reactors."  Proposed 
TS  3.0.3  is  also  consistent  with  Generic 
Letter  87-09,  "Sections  3jO  and  4.0  of  the 
Standard  Technical  Specifications  (STS) 
on  the  applicability  of  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements." 

2.  The  proposed  change  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated  accident  because  no 
hardware  changes  are  being  made,  no 
new  testing  is  being  created,  and  no  new 
operating  manipulations  are  being 
created. 

3  The  proposed  change  will  not 
involve  a  signiHcant  reduction  in  a 
margin  of  safety  because  the  increase  of 


1  or  2  hours  for  the  plant  to  shut  down 
pursuant  to  TS  3.0.3  or  3.0.5  does  not 
significantly  increase  the  probability  of 
component  or  system  failure  and  is 
consistent  with  NUREC-0103.  Revision 
4.  Proposed  TS  iJO.3  is  also  consistent 
with  Generic  Letter  87-09. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue.  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Shaw,  Plttman,  Potts 
and  Trowbridge.  2300  N  Street.  N.W.. 
Washington,  D.C  20037. 

NRC  Project  Director  John  N.  Hannon 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Bentoo  County, 
Washington 

Date  of  amendment  request-  October 
23,1990 

Description  of  amendment  request- 
The  proposed  amendment  adds  actions 
for  inoperable  scram  discharge  volume 
vent  and/or  drain  valves  to  Limiting 
Condition  for  Operation  3.1.3.1  -  Control 
Rods. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Supply  System  has  evaluated  tiiis 
amendment  request  per  10  CFR  60.92  and 
determined  that  it  does  not  represent  a 
significant  hazards  considerations  because  it 
does  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  SDV  vent/drain 
valves  are  not  assumed  in  the  initiation  of  an 
analyzed  evert  Their  role  is  containing 
reactor  coolant  following  analyzed  events 
that  cause  a  scram,  and  thereby  limits 
accident  consequences.  The  proposed  action 
will  not  allow  continuous  operation  and 
thereby  adequately  limits  the  probabihty  of  a 
single  failure  to  create  an  unisolated  path  for 
reactor  coolant  release.  Therefore,  this 
proposed  change  will  not  involve  a 
significant  increase  in  the  prolwbility  or 
consequences  of  an  accident  previously 
evaluated. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  isolation 
function  is  maintained  by  either  the 
remaining  operable  automatic  isolation  valve 
or  manual  isolation  of  the  vent  and/or  drain 
path.  The  alarm,  control  rod  block  and 
reactor  scram  functions  on  increasing  water 


level  in  the  SDV  are  unaffected.  Hence  no 
new  or  different  kind  of  accident  it  credibie. 

3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  time  allowed  to 
continue  operation  with  inoperable  SDV  vent 
and/or  drain  valves,  prior  to  requiring  a  plant 
shutdown,  is  acceptable  based  on  the  small 
probabihty  of  an  event  requiring  the  SDV 
vent  and  drain  valves  to  isolate  and  the 
desire  to  minimixe  unnecessary  plant 
transients.  The  requested  completion  tiniea 
may  also  provide  sufficient  time  to  repair  the 
inoperable  valves  without  subjecting  the 
plant  to  a  shutdown  transient  which  would 
increase  the  probability  of  an  event  requiring 
the  function  of  the  SDV.  The  exposure  of  the 
plant  to  the  small  probability  of  an  event 
requiring  the  SDV  vent  and  drain  valves 
during  the  increased  time  is  insignificant  end 
offset  by  the  benefit  of  avoiding  an 
unnecessary  plant  transient 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street  Richland.  Washington 
99352 

Attorney  for  licensee:  fikitoiw  S. 
Reynolds.  Esq^  Winston  ft  Strawn,  1400 
L  Street,  N.W.,  Washington.  D.C  20006- 
3502 

NRC  Project  Director  James  E.  Dyer 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  Na  2,  Benton  County, 
Washington 

Date  of  amendment  request 
December  31, 1990 

Description  of  amendment  request 
The  proposed  amendment  modifies  the 
scram  discharge  volume  trip  setpoints  to 
reflect  the  fact  that  a  recent  facility 
modification  has  made  it  impossible  to 
achieve  the  current  technical 
specification  values. 

The  modification  was  performed  to 
the  scram  discharge  system  in  order  to 
reduce  stay  time  and  persoiuiel 
exposure  during  maintenance  activities. 
Gauge  glasses  were  added  to  facilitate 
calibration  of  the  scram  discharge 
volume  level  sensing  instrumentation. 
Subsequent  grade  surveys  identified 
that  actual  equipment  elevation  does  not 
agree  with  those  used  to  determine  the 
SDV  high  level  trip  setpoints. 
Consequently,  the  trip  setpoints 
specified  in  die  technical  specifications 
are  in  error. 

Basis  for  proposed  oo  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  iu  analysis  of  the 
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issue  of  no  signiflcant  hazards 
consideration,  which  is  presented 
below: 

The  Supply  System  has  evaluated  this 
amendment  per  10  CFR  50.92  and  determined 
that  it  does  not  represent  a  significant  hazard 
because  it  does  not: 

1)  Involve  a  significant  increase  in  the 
prot>ability  or  consequences  of  an  accident 
previously  evaluated  because  as  discussed 
the  decrease  in  margin  for  the  trip  setpoints 
and  Allowable  Values  is  insignificant.  In  both 
cases  less  than  0.8%.  Therefore  the 
probability  or  consequences  of  an  accident 
previously  evaluated  are  not  significantly 
increased  by  these  changes. 

2)  Create  the  possibility  of  a  new  or 
din'erent  kind  of  accident  frora  any  accident 
previously  evaluated  because  SDV  operation, 
including  the  Scram  and  Rod  Block  functions, 
remains  unaffected.  No  new  modes  of 
operation  of  any  equipment  result  due  to  this 
change.  Therefore  this  cha.nge  will  not  result 
in,  nor  create,  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3)  Involve  a  significant  reduction  in  a 
margin  of  safety  because,  as  discussed 
above,  the  reduction  in  margins  represented 
by  these  changes  is  insignificant,  less  than 
0.8%.  Therefore,  this  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
detennine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library.  955 
Northgate  Street.  Richland,  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esq..  Winston  &  Strawn.  1400 
L  Street,  N.W..  Washington.  D.C.  20005- 
3502 

NRC  Project  Director  James  E.  Dyer 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  February 
21. 1991 

Description  of  amendment  request: 
The  proposed  amendment  increases  the 
surveillance  intervals  for  those  channel 
functional  tests  of  the  control  rod  block 
Instrumentation  currently  specified  as 
monthly  to  quarterly. 

Basis  for  proposed  no  significant 
hazards  considTation  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  stafTs  review  is  presented  below. 


The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  the 
changes  have  been  shown  to  have 
negligible  impact  to  overall  control  rod 
block  function  failure  rates  and 
operability  as  shown  by  NEDC-30851-P- 
A,  Supplement  1.  'Technical 
Specification  Improvement  Analysis  for 
Control  Rod  Block  Instrumentation." 
Hence,  the  probability  or  consequences 
of  previously  evaluated  accidents  are 
not  significantly  increased  due  to  this 
change. 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  because  control  rod  block 
function  and  reliability  are  not 
significantly  degraded  by  these  changes. 
No  new  modes  of  plant  operation  are 
introduced  vAKh  these  changes.  No  new 
or  different  kind  of  accident  is  therefore 
credible. 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of 
safety  because,  as  shown  in  NEDC- 
30851-P-A,  Supplement  1.  'Technical 
Specification  Improvement  Analysis  for 
Control  Rod  Block  Instrumentation."  the 
changes  have  an  insignificant  impact  on 
control  rod  block  function  availability 
and  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  Involves  no 
signfificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street.  Richland.  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esq..  Winston  &  Strawn,  1400 
L  Street.  N.W..  Washington.  D.C.  20005- 
3502 
-  NRC  Project  Director  James  E.  Dyer 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397.  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  February 
21.1991 

Description  of  amendment  request- 
The  proposed  amendment  increases  the 
surveillance  intervals  for  those  channel 
functional  tests  of  the  emergency  core 
cooling  system  actuation 
instrumentation  currently  specified  as 
monthly  to  quarterly,  with  the  exception 
of  the  4.16  kV  emergency  bus 
undervoltage  test  which  remains  as 
currently  specified.  The  proposed 
amendment  also  increases  the  allowable 
outage  times  for  trip  system  channels 


from  2  hours  to  6  hours  and  clarifies 
when  the  action  associated  with  one  or 
more  ECCS  actuation  instrumentations 
channels  inoperable  should  be  taken. 

The  proposed  amendment  also 
modifies  the  reactor  core  isolation 
cooling  system  actuation 
instrumentation  channel  functional 
testing  frequency  from  monthly  to 
quarterly.  The  proposed  amendment 
also  increases  the  allowable  outage 
times  for  trip  system  channels  from  2 
hours  to  6  hours  and  clarifies  when  the 
action  associated  with  the  number  of 
operable  channels  less  than  required 
should  be  taken. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  the 
changes  have  been  shown  to  have 
insignificant  impact  on  overall  ECCS 
failure  rates  and  operability.  As  shown 
by  NEDC-30936P-A.  Parts  1  and  2. 
"Technical  Specification  Improvement 
Methodology  (With  Documentation  for 
BWR  ECCS  Actuation  Instrumentation)" 
and  the  corresponding  plant  specific 
analyses,  the  changes  do  not  degrade 
the  reliability  of  the  ECCS.  Hence  the 
probability  or  consequences  of 
previously  evaluated  accidents  are  not 
significantly  increased  due  to  this 
change. 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  because  ECCS  function  and 
reliability  are  not  degraded  by  these 
changes.  No  new  modes  of  plant 
operation  are  introduced  with  these 
changes.  Hence,  no  new  or  different 
kind  of  accident  is  credible. 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of 
safety  because  as  shown  in  NEDC- 
30936P-A,  Parts  1  and  2.  "Technical 
Specification  Improvement  Methodology 
(With  Documentation  for  BWR  ECCS 
Actuation  Instrumentation)"  and  the 
corresponding  plant  specific  analyses, 
the  changes  represent  an  overall 
improvement  in  plant  safety.  As  such, 
the  margin  of  safety  is  enlianced  by  the 
proposed  changes. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves 
signfificant  hazards  consider 

Local  Public  Document  Ro 
location:  Richland  Public  Lib 
Northgate  Street,  Richland.  ^ 
99352 

Attorney  for  licensee:  Nicl 
Reynolds,  Esq.,  Winston  &  S 
L  Street.  N.W..  Washington. 
3502 

NRC  Project  Director  Jam 

Washington  Public  Power  Si 
System,  Docket  No.  50-397, 1 
Project  No.  2,  Benton  Counti 
Washington 

Date  of  amendment  reque. 
25. 1991 

Description  of  amendmen 
The  proposed  amendment  ni 
jpt  pump  surveillance  deline 
section  4.4.1.2.1  of  the  techni 
specifications  to  delete  the  r 
that  the  surveillance  be  com 
both  flow  control  valves  at  t 
position.  The  design  of  the  F 
System  at  WNP-2  is  such  thi 
run  at  a  constant  speed  whe 
either  the  15  Hz  or  60  Hz  po' 
supplies.  Therefore,  the  only 
vary  flow  in  the  recirculatio 
the  flow  control  valves.  WN 
the  recirculation  loops  to  mi 
versus  flow  control  valve  pc 
Also,  it  is  operationally  mor 
conduct  the  surveillance  at  i 
flows  and  technical  specific 
surveillance  4.4.1.2.1. a  comp 
and  fiow  control  valve  posit 
a  baseline  for  signs  of  degra 
Therefore,  the  requirement  i 
control  valves  to  be  the  sam 
surveillance  4.4.1.2.1  is  not  i 

Basis  for  proposed  no  sigi 
hazards  consideration  detei 
As  required  by  10  CFR  50.91 
licensee  has  provided  its  an 
issue  of  no  significant  hazai 
consideration,  which  is  preE 
below: 

The  Supply  System  has  evali 
amendment  request  per  10  CFR 
determined  that  it  does  not  repi 
significant  hazard  because  it  d( 

1)  Involve  a  significant  increi 
probability  or  consequences  of 
previously  evaluated.  The  prop 
preserves  the  intent  of  the  Tecl 
Specification  and  assures  com; 
Technical  Specification  3.4.1.3. 
plant  design  and  the  requireme 
mismatch  of  Specification  3.4.1 
conditions  during  which  compa 
made  to  baseline  values  will  re 
acceptable  bounds.  Therefore, 
increase  in  the  probability  or  ci 
of  a  previously  evaluated  accid 

2)  Create  the  possibility  of  a 
different  kind  of  accident  from 
previously  evaluated.  The  prop 
does  not  implement  any  changi 
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from  2  hours  to  6  hours  and  clarifies 
when  the  action  associated  with  one  or 
more  ECCS  actuation  instrumentations 
channels  inoperable  should  be  taken. 

The  proposed  amendment  also 
modifies  the  reactor  core  isolation 
cooling  system  actuation 
instrumentation  channel  functional 
testing  frequency  from  monthly  to 
quarterly.  The  proposed  amendment 
also  increases  the  allowable  outage 
times  for  trip  system  channels  from  2 
hours  to  6  hours  and  clarifies  when  the 
action  associated  with  the  number  of 
operable  channels  less  than  required 
should  be  taken. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  the 
changes  have  been  shown  to  have 
insignificant  impact  on  overall  ECCS 
failure  rates  and  operability.  As  shown 
by  NEDC-30936P-A.  Parts  1  and  2, 
"Technical  Specification  Improvement 
Methodology  (With  Documentation  for 
BWR  ECCS  Actuation  Instrumentation)" 
and  the  corresponding  plant  specific 
analyses,  the  changes  do  not  degrade 
the  reliability  of  the  ECCS.  Hence  the 
probability  or  consequences  of 
previously  evaluated  accidents  are  not 
significantly  increased  due  to  this 
change. 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  because  ECCS  function  and 
reliability  are  not  degraded  by  these 
changes.  No  new  modes  of  plant 
operation  are  introduced  with  these 
changes.  Hence,  no  new  or  different 
kind  of  accident  is  credible. 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of 
safety  because  as  shown  in  NEDC- 
30936P-A,  Parts  1  and  2,  "Technical 
Specification  Improvement  Methodology 
(With  Documentation  for  BWR  ECCS 
Actuation  Instrumentation)"  and  the 
corresponding  plant  specific  analyses, 
the  changes  represent  an  overall 
improvement  in  plant  safety.  As  such, 
the  margin  of  safety  is  enlianced  by  the 
proposed  changes. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
signfificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955, 
Northgate  Street.  Richland.  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esq.,  Winston  &  Stravm,  1400 
L  Street.  N.W..  Washington,  D.C.  20005- 
3502 

NRC  Project  Director:  James  E.  Dyer 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  February 
25,1991 

Description  of  amendment  request: 
The  proposed  amendment  modifies  the 
jf>t  pump  surveillance  delineated  in 
section  4.4.1.2.1  of  the  technical 
specifications  to  delete  the  requirements 
that  the  surveillance  be  conducted  with 
both  flow  control  valves  at  the  same 
position.  The  design  of  the  Recirculation 
System  at  WNP-2  is  such  that  the  pumps 
run  at  a  constant  speed  when  driven  by 
either  the  15  Hz  or  60  Hz  power 
supplies.  Therefore,  the  only  way  to 
vary  flow  in  the  recirculation  loops  is  by 
the  flow  control  valves.  WNP-2  operates 
the  recirculation  loops  to  match  flows 
versus  flow  control  valve  positions. 
Also,  it  is  operationally  more  prudent  to 
conduct  the  surveillance  at  matched 
flows  and  technical  specification 
surveillance  4.4.1.2.1. a  compares  flow 
and  flow  control  valve  position  against 
a  baseline  for  signs  of  degradation. 
Therefore,  the  requirement  for  the  flow 
control  valves  to  be  the  same  in 
surveillance  4.4.1.2.1  is  not  necessary. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Supply  System  has  evaluated  this 
amendment  request  per  10  CFR  50.92  and 
determined  that  it  does  not  represent  a 
significant  hazard  because  it  does  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change 
preserves  the  intent  of  the  Technical 
Specification  and  assures  compliance  to 
Technical  Specification  3.4.1.3.  Because  of 
plant  design  and  the  requirements  for  flow 
mismatch  of  Specification  3.4.1.3,  the  core 
conditions  during  which  comparisons  are 
made  to  baseline  values  will  remain  within 
acceptable  bounds.  Therefore,  there  is  no 
increase  in  the  probability  or  consequences 
of  a  previously  evaluated  accident. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
does  not  implement  any  changes  to  the 


operation  «f  the  facility  and  no  new  modes  of 
operation  of  any  equipment  are  introduced. 
Therefore,  no  new  or  different  kind  of 
accident  is  created. 

3]  Involve  a  significant  reduction  in  a 
margin  of  safety.  As  discussed  above,  the 
proposed  change  preserves  the  intent  of  the 
specification  and  also  assures  compliance 
with  Specification  3.4.1.3.  Because  the  change 
does  not  allow  core  conditions  to  change 
significantly  there  is  no  decrease  in  the 
probability  that  a  degraded  jet  pump 
condition  will  remain  undetected  by  the 
surveillance  comparisons. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street.  Richland,  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esq..  Winston  &  Strawn.  1400 
L  Street,  N.W..  Washington,  D.C.  20005- 
3502 

NRC  Project  Director:  James  E.  Dyer 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  March  11, 
1991 

Description  of  amendment  request- 
The  proposed  amendment  increases  the 
surveillance  intervals  for  those  channel 
functional  tests  of  the  isolation 
actuation  instrumentation  currently 
specified  as  monthly  to  quarterly.  "The 
proposed  amendment  also  increases  the 
allowable  outage  times  for  single  trip 
system  channels  from  2  hours  to  6  hours 
and  clarifies  when  the  required  action 
associated  with  one  or  more  isolation 
actuation  instrumentations  channels 
inoperable  should  be  taken.  For  those 
isolation  actuation  instruments  which 
are  common  to  both  the  Reactor 
Protection  System  and  the  isolation 
actuation  instrumentation  the  more 
restrictive  allowable  outage  times  are 
proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below. 

The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated  because  the 


changes  have  been  shown  to  have 
negligible  impact  on  overall  isolation 
actuation  function  failures  rates.  As 
shown  by  NEDC-30851-P-A  Supplement 
2.  'Technical  Specification  Improvement 
Analysis  for  BWR  Isolation  Actuation 
Instrumentation  Common  to  RPS  and 
ECCS  Instrumentation."  and  NEDC- 
31677P-A  'Technical  Specification 
Improvement  Analyses  for  BWR 
Isolation  Actuation  Instrumentation," 
the  changes  do  not  significantly  degrade 
the  reliability  of  the  isolation  actuation 
instrumentation.  Hence,  the  probability 
or  consequences  of  previously  evaluated 
accidents  are  not  signiBcantly  increased 
due  to  this  change. 

The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  because  isolation  actuation 
function  and  reliability  are  not 
significantly  degraded  by  these  changes. 
No  new  modes  of  plant  operation  are 
introduced  with  these  changes.  No  new 
or  different  kind  of  accident  is  therefore 
credible. 

The  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of 
safety  because,  as  shown  in  NEDC- 
30851-P-A,  'Technical  Specification 
Improvement  Analysis  for  BWR 
Isolation  Actuation  Instrumentation 
Common  to  RPS  and  ECCS 
Instrumentation "  and  NEDC-31677P-A, 
"Technical  Specification  Improvement 
Analyses  for  BWR  Isolation  Actuation 
Instrumentation,"  the  changes  represent 
an  overall  net  improvement  to  plant 
safety  and  operations.  Also,  the  changes 
were  shown  to  have  negligible  impact 
on  isolation  function  availability  and 
reliability.  As  such,  the  margin  of  safety 
overall  is  enhanced  by  the  proposed 
changes. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signfificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Sti^et.  Richland.  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esq..  Winston  &  Sti-awn,  1400 
L  Street,  N.W.,  Washington,  D.C.  20005- 
3502 

NRC  Project  Director  James  E.  Dyer 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  amendment  request:  April  4, 
1991 
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Description  of  amendment  request 
The  proposed  amendment  removes  the 
battery  load  profiles  from  the  technical 
specifications  with  the  understanding 
that  they  will  be  placed  in  the  Final 
Safety  Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Supply  System  has  evaluated  this 
amendment  request  per  10  CFR  50.92  and 
determined  that  it  does  not  represent  a 
significant  hazard  because  it  does  not: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change 
preserves  the  control  of  the  battery(8)  design 
limit  and  thereby  ensures  that  design  changes 
are  not  introduced  that  would  exceed  design 
limits.  A  design  change  that  would  impact  the 
battery  load  would  receive  a  design  safety 
analysis.  Part  of  this  assessment  would  be 
the  consideration  of  the  revised  load  on  the 
battery  capacity.  In  addition.  l>ecause  plant 
design  changes  are  always  evaluated  to  the 
requirements  of  10  CFR  50J9.  the  batteryts) 
will  receive  the  same  level  of  review  as  the 
entire  plant.  Therefore  the  relocation  of  the 
table  will  not  introduce  a  higher  prol>ability 
of  battery(s)  failure.  The  design  limits  will  be 
preserved.  Therefore,  there  is  no  increase  in 
the  prottability  or  consequences  of  a 
previously  evaluated  accident  introduced  by 
this  change. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
does  not  implement  any  changes  to  the 
operation  of  the  facility  and  no  new  modes  of 
operation  of  any  equipment  are  introduced. 
Therefore,  no  new  or  different  kind  of 
accident  is  created. 

3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  No  reduction  in  a  margin  of 
safety  is  possible  as  the  battery(s)  will 
continue  to  receive  the  same  treatment  as 
they  presently  do.  Any  future  changes  to  the 
requirements  as  incorporated  in  the  FSAR 
will  be  evaluated  per  the  standards  of  10  CFR 
50.59  which  is  a  more  stringent  review  than 
the  10  CFR  50.92  process.  Accordingly  design 
margins  will  be  preserved.  Therefore,  there  is 
no  significant  reduction  in  a  margin  of  safety 
represented  by  this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(e)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Richland  Public  Library.  955 
Northgate  Street  Richland.  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esq..  Winston  &  Strawn.  1400 
L  Street.  N.W..  Washington,  D.C.  20005- 
3502 


NRC  Project  Director  James  E.  Dyer 

Wisconsin  Public  Service  Corporation. 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County. 
Wisconsin 

Date  of  amendment  request:  )iine  4, 
1991 

Description  of  amendment  request: 
This  amendment  would  revise  the 
Technical  Specification  (TS)  in  Section 
4.13.  "Radioactive  Materials  Sources." 
and  Table  3.5-2.  "Instrument  Operation 
Conditions  for  Reactor  Trip."  The 
proposed  amendments  would  add  a  new 
radiation  calibrator  and  fission 
detectors  to  the  list  of  sealed  sources 
which  are  exempt  from  periodic  leak 
testing,  would  state  that  fission 
detectors  shall  be  leak  tested  prior  to 
being  subjected  to  core  flux,  and  would 
describe  the  P-6  permissive  setpoint  in  . 
percent  power  consistent  with  the 
readout  of  the  new  fission  detectors. 
Administrative  changes  are  also  being 
proposed  dealing  with  format  and 
typographical  inconsistencies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presmted  below: 

(a)  Proposed  Changes  to  TS  4.13-1  and  TS 
4.13-2 

TS  Section  4.13  is  being  revised  due  to  the 
purchase  and  installation  of  new  Gamma 
Metrics  neutron  fission  detectors  and  the 
purchase  of  a  new  J.  L  Shepherd  Model  89- 
400  radiation  calibrator. 

This  proposed  amendment  is  consistent 
with  the  language  contained  in  the  Standard 
Technical  Specifications.  The  proposed 
changes  pose  no  significant  hazards  for  the 
following  reasons: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probabihty  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated.  The  fissionable 
material  used  in  a  fission  detector  is  inside 
the  sealed  detector  chamber  and  therefore 
inaccessible.  Standard  Technical 
Specifications  exempt  fission  detectors  from 
periodic  leak  testing. 

Leak  testing  of  the  }.  L  Shepherd  Model  89- 
400  is  not  advantageous  as  it  is  a  totally 
enclosed  instrument  calibrating  assembly. 
This  model  is  similar  to  the  model  currently 
described  in  WPSC  Technical  Specifications. 
Leak  testing  would  require  disassembly  of 
the  calibration  assembly  shield,  controls,  etc.. 
resulting  in  personnel  exposure  without 
corresponding  lienefits. 

The  revision  to  TS  4.13.5  regarding  the 
transfer  of  a  stored  source  is  for  clarification 
purposes  only  and  is  consistent  with  the 
Standard  Technical  Specifications. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  amendment  does 
not  alter  the  plant  configuration,  operating 
setpoints.  or  overall  plant  performance. 


3.  The  proposed  changes  do  not  involve  a 
significant  decrease  in  the  margin  of  safety. 
Fissionable  material  sealed  inside  a  fission 
detector  is  considered  a  sealed  source  by  10 
CFR  70.4.  The  fissionable  material  is 
therefore  inaccessible.  It  does  not  affect  any 
plant  systems  since  it  is  internal  to  the 
detectors. 

The  J.  L  Shepherd  Model  89-400  is  similar 
to  the  Eberline  Model  1000  currently  being 
used  in  that  it  is  a  totally  enclosed  instrument 
calibrating  assembly  for  which  leak  testing  of 
the  enclosed  sources  is  not  practical.  Leak 
testing  of  these  sources  would  require 
disassembly  of  the  calibration  assembly 
shield,  controls,  etc.,  resulting  in  personnel 
exposure  without  corresponding  benefits. 

The  change  being  made  to  TS  4.13.5 
regarding  the  transfer  of  sealed  sources  is 
consistent  with  Standard  Technical 
Specifications  and  is  being  made  for 
clarification  purposes  only. 

(b)  Proposed  Change  to  Table  TS  3.5-2 

Permissive  condition  for  P-€  is  being 
revised  to  specify  that  the  bypass  condition  is 
satisfied  when  1  of  2  Intermediate  Range  (IR) 
channels  indicates  [greater  than]  10  V  power, 
and  administrative  changes  are  being  made. 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  pose  no  significant 
hazards  for  the  following  reasons: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  does  not  affect  the 
SR  high  neutron  flux  reactor  trip  as  discussed 
in  the  USAR.  The  basis  for  the  P-6  setpoint  is 
to  verify  that  the  IR  channel  is  functional 
prior  to  manually  disabling  the  SR  trip.  The 
setpoint  wording  is  being  changed  from 
specifying  [greater  than]  10'"  amps  to 
(greater  than^lO  '%  power  which  is  the 
comparable  value.  Therefore,  the  proposed 
change  will  not  increase  the  probability  or        ' 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  setpoint  of  10  *2%  power  is  comparable 
to  10'°  amps:  therefore,  the  revision  is  only  a 
change  in  nomenclature  consistent  with  the 
display  capabilities  of  the  new  neutron  flux 
detectors.  The  proposed  amendment  does  not 
alter  the  plant  configuration,  operating 
setpoints,  or  overall  plant  performance. 

3.  The  proposed  changes  do  not  involve  a 
significant  decrease  in  the  margin  of  safety. 

The  actual  value  of  the  setpoint  is  not 
altered  by  this  proposed  change.  The  purpose 
of  the  change  is  to  revise  the  note  in  TS 
consistent  with  the  readout  capability  of  the 
new  detection  system.  Therefore,  there  is  no 
reduction  to  the  margin  of  safety  by  this 
proposed  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 


involves  no  significant  haz 
consideration. 

Local  Public  Document  i 
location:  University  of  Wis 
Library  Learning  Center.  2' 
Drive,  Green  Bay,  Wiscons 

Attorney  for  licensee:  Di 
Esq.,  Foley  and  Lardner.  P. 
Orlando.  Florida  31082. 

NRC  Project  Director  Jc 
Hannon. 

Wolf  Creek  Nuclear  Operf 
Corporation,  Docket  No.  5( 
Creek  Generating  Station, 
County,  Kansas 

Date  of  amendment  reqi 
1991 

Description  of  amendmt 
The  amendment  request  p: 
revising  Technical  Specifii 
and  its  associated  Bases  t( 
limiting  conditions  of  oper 
power-operated  relief  vah 
follow  the  staff  positions, 
specific  alternatives,  as  pi 
Generic  Letter  90-06.  "Res 
Generic  Issue  70.  'Power-C 
Relief  Valve  and  Block  Va 
Reliabihty,'  and  Generic  Ii 
'Additional  Low-Tempera 
Overpressure  Protection  fi 
Reactors.'  Pursuant  to  10  ( 
Additionally,  this  amendn 
proposes  revising  Technic 
Specification  3.4.9.3  to  ref 
either  the  PORVs  or  the  n 
removal  (RHR)  suction  re! 
overpressure  protection  ai 
the  generic  letter. 

Basis  for  proposed  no  s. 
hazards  consideration  dei 
As  required  by  10  CFR  50. 
licensee  has  provided  its  i 
issue  of  no  significant  haz 
consideration,  which  is  pr 
below: 

Standard  1  -  Involves  a  Sig 
in  the  Probability  or  Conseqi 
Accident  Previously  Evaluati 

The  proposed  changes  to  T 
Specification  3/4.4.4  requires 
block  valve(s)  closed,  power 
to  the  V8lve(8)  so  they  can  bt 
from  the  control  room.  This  c 
decrease  the  amount  of  time 
and  bleed  capabilities  in  the 
alternative  measure  to  remo> 
from  the  reactor  core  is  nece 
be  a  benefit  to  plant  safety.  1 
changes  to  Technical  Specifi 
provides  added  flexibility  an 
providing  low-temperature  o 
protection  with  no  degradati 
plant  safety.  Therefore,  the  p 
to  Technical  Specifications  3 
associated  Bases  and  3.4.9.3 
significant  increase  in  the  pr 
consequences  of  an  accident 
evaluated. 
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3.  The  proposed  changes  do  not  involve  a 
significant  decrease  in  the  margin  of  safety. 
Fissionable  material  sealed  inside  a  fission 
detector  is  considered  a  sealed  source  by  10 
CFR  70.4.  The  fissionable  material  is 
therefore  inaccessible.  It  does  not  affect  any 
plant  systems  since  it  is  internal  to  the 
detectors. 

The  J.  L  Shepherd  Model  89-400  is  similar 
to  the  Eberline  Model  1000  currently  being 
used  in  that  it  is  a  totally  enclosed  instrument 
calibrating  assembly  for  which  leak  testing  of 
the  enclosed  sources  is  not  practical.  Leak 
testing  of  these  sources  would  require 
disassembly  of  the  calibration  assembly 
shield,  controls,  etc.,  resulting  in  personnel 
exposure  without  corresponding  benefits. 

The  change  being  made  to  TS  4.13.5 
regarding  the  transfer  of  sealed  sources  is 
consistent  with  Standard  Technical 
Specifications  and  is  being  made  for 
clarification  purposes  only. 

(b)  Proposed  Change  to  Table  TS  3.5-2 

Permissive  condition  for  P-€  is  l>elng 
revised  to  specify  that  the  bypass  condition  is 
satisfied  when  1  of  2  Intermediate  Range  (IR) 
channels  indicates  [greater  than]  10  V  power, 
and  administrative  changes  are  being  made. 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  pose  no  significant 
hazards  for  the  following  reasons; 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  does  not  affect  the 
SR  high  neutron  flux  reactor  trip  as  discussed 
in  the  USAR.  The  basis  for  the  P-6  setpoint  is 
to  verify  that  the  IR  channel  is  functional 
prior  to  manually  disabling  the  SR  trip.  The 
setpoint  wording  is  being  changed  from 
specifying  [greater  than]  10"  amps  to 
(greater  than^lO  *%  power  which  is  the 
comparable  value.  Therefore,  the  proposed 
change  will  not  increase  the  probability  or        ' 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  setpoint  of  10  *2%  power  is  comparable 
to  10  '"amps:  therefore,  the  revision  is  only  a 
change  in  nomenclature  consistent  with  the 
display  capabilities  of  the  new  neutron  flux 
detectors.  The  proposed  amendment  does  not 
alter  the  plant  configuration,  operating 
setpoints,  or  overall  plant  performance. 

3.  The  proposed  changes  do  not  involve  a 
significant  decrease  in  the  margin  of  safety. 

The  actual  value  of  the  setpoint  is  not 
altered  by  this  proposed  change.  The  purpose 
of  the  change  is  to  revise  the  note  in  TS 
consistent  with  the  readout  capability  of  the 
new  detection  system.  Therefore,  there  is  no 
reduction  to  the  margin  of  safety  by  this 
proposed  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 


involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive.  Green  Bay.  Wisconsin  54301. 

Attorney  for  licensee:  David  Baker. 
Esq..  Foley  and  Lardner.  P.  O.  Box  2193 
Orlando,  Florida  31082. 

NRC  Project  Director  John  N. 
Hannon. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request-  May  14, 
1991 

Description  of  amendment  request- 
The  amendment  request  proposes 
revising  Technical  Specification  3/4.4.4 
and  its  associated  Bases  to  modify  the 
limiting  conditions  of  operation  of 
power-operated  relief  valves  (PORVs)  to 
follow  the  staff  positions,  with  plant 
specific  alternatives,  as  provided  in 
Generic  Letter  90-06,  "Resolution  of 
Generic  Issue  70.  'Power-Operated 
Relief  Valve  and  Block  Valve 
Reliability,'  and  Generic  Issue  94, 
'Additional  Low-Temperature 
Overpressure  Protection  for  Light-Water 
Reactors.'  Pursuant  to  10  CFR  50.54(f)." 
Additionally,  this  amendment  request 
proposes  revising  Technical 
Specification  3.4.9.3  to  reflect  the  use  of 
either  the  PORVs  or  the  residual  heat 
removal  (RHR)  suction  relief  valves  for 
overpressure  protection  as  provided  in 
the  generic  letter. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  1  -  Involves  a  Significant  Increase 
in  the  Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 

The  proposed  changes  to  Technical 
Specification  3/4.4.4  requires  that  with  the 
block  valvets)  closed,  power  be  maintained 
to  the  v8lve(s)  so  they  can  t>e  readily  opened 
from  the  control  room.  This  change  would 
decrease  the  amount  of  time  to  initiate  feed 
and  bleed  capabilities  in  the  event  an 
alternative  measure  to  remove  decay  heat 
from  the  reactor  core  is  necessary  and  thus 
be  a  benefit  to  plant  safety.  The  proposed 
changes  to  Technical  Specification  3.4.9.3 
provides  added  flexibility  and  availability  for 
providing  low-temperature  overpressure 
protection  with  no  degradation  in  the  level  of 
plant  safety.  Therefore,  the  proposed  changes 
to  Technical  Specifications  3/4.4.4,  its 
associated  Bases  and  3.4.9.3  do  not  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated. 


Standard  2  -  Create  the  Possibility  of  a 
New  or  Different  Kind  of  Accident  from  any 
Previously  Evaluated. 

The  proposed  changes  to  Technical 
Specifications  3/4.4.4,  its  associated  Bases 
and  3.4.9.3  do  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated.  No  change  to  the 
design  of  the  facility  is  l>eing  performed  and 
the  manner  of  plant  operations  is  not 
significantly  altered. 

Standard  3  -  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  changes  to  Technical 
Specification  3/4.4.4,  its  associated  Bases  and 
3.4.9.3  do  not  involve  a  significant  reduction 
in  the  margin  of  safety.  The  proposed 
changes  to  Technical  Specification  3/4.4.4 
increase  the  reliability  of  the  power-operated 
relief  valves  (PORVs)  and  block  valves  to 
perform  their  Intended  function.  The 
proposed  changes  to  Technical  Specification 
3.4.9.3  increases  the  flexibility  and 
availability  of  the  overpressure  protection 
system  to  mitigate  a  low-temperature 
overpressurization  event.  The  changes  do  not 
affect  any  technical  specification  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Emporia  State  University, 
William  Allen  White  Ubrary.  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  N.  W., 
Washington,  D.  C.  20037 

NRC  Project  Director  George  F.  Dick. 
Jr.,  Acting  Director 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  June  11. 
1991 

Description  of  amendment  request: 
The  proposed  license  amendment 
revises  Technical  Specification  Tables 
2.2-1. 4.3-1  and  associated  Bases  to 
accommodate  the  replacement  of  the 
existing  resistance  teinperature  detector 
(RTD)  bypass  system  with  an  RTD 
thermowell  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below:  . 


Standard  1  -  Involve  a  Significant  Increase 
in  the  Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 

The  existing  RTD  temperature  outputs  are 
used  by  the  Reactor  Protection  System  for  the 
Overtemperature  Delta-T  (OTDT)  and 
Overpower  Delta-T  (OPDT)  trip  functions. 
These  trip  functions  provide  primary 
protection  against  departure  from  nucleate 
boiling  (DNB)  and  fuel  centeHine  melting 
during  postulated  transients.  The  Loss  of 
Flow  trip  function  provides  protection  for 
DNB  due  to  the  loss  of  Reactor  Coolant 
System  (RCS)  flow  in  one  or  more  primary 
side  loops.  The  Loss  of  Flow  trip  function  is 
dependent  upon  the  measured  temperature 
since  a  primary  parameter  in  the 
determination  of  RCS  flow  is  the  primary  side 
enthalpy  rise.  Additionally.  RTD  temperature 
signals  are  utilized  by  other  control  systems. 
Those  transients  and  accidents  that  were 
effected  by  the  OTDT,  OPDT,  and  Loss  of 
Flow  trip  functions  were  evaluated.  This 
evaluation  concluded  that  the  OTDT.  OPDT, 
and  Loss  of  Flow  trips  will  continue  to 
function  in  a  manner  consistent  with  the 
existing  analyses  assumptions  for  these 
events.  Evaluation  of  events  initiated  by  a 
failure  of  those  control  systems  that  use 
temperature  signals  from  the  narrow  range 
RTDs  concluded  that  there  will  be  no 
degradation  in  the  performance  of  or  increase 
in  the  numl>er  of  challenges  to  equipment 
assumed  to  function  during  an  accident 
situation.  On  this  l>asis  it  is  concluded  that 
there  will  Iw  no  significant  increase  in  the 
probability  or  consequences  of  previously 
evaluated  accidents. 

Standard  2  -  Create  the  Possibility  of  a 
New  or  Different  Kind  of  Accident  from  any 
Previously  Analyzed. 

The  plant  modification  will  be  performed  in 
a  manner  consistent  with  applicable 
standards,  preserve  the  existing  design  bases, 
and  will  not  adversely  impact  the 
qualification  of  any  plant  systems.  This  will 
preclude  adverse  control  and  protection 
system  interactions.  The  design,  installation 
and  inspection  of  the  RTD  thermowell  system 
will  be  done  in  accordance  with  ASME  Boiler 
and  Pressure  Vessel  Code  criteria.  By 
adherence  to  industry  standards,  the  pressure 
boundary  integrity  will  be  preserved. 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

Standard  3  -  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety. 

The  applicable  margins  of  safety  are 
defined  in  Bases  Sections  2.1.1  and  2.1.2. 
Bases  Section  2.1.1  states  that  the  minimum 
value  of  the  departure  from  nucleate  boiling 
ratio  (DNBR)  during  steady  state  operation, 
normal  operational  transients,  and 
anticipated  transients  corresponds  to  a  95 
percent  probability  at  a  95  percent  confidence 
level  that  departure  from  nucleate  trailing 
(DNB)  will  not  occur.  The  restrictions  of  this 
fuel  cladding  integrity  safety  limit  prevent 
overheating  of  the  fuel  and  possible  cladding 
perforation  which  would  result  in  the  release 
of  fission  products  to  the  coolant.  The 
minimum  DNBR  reported  in  the  accident 
analyses  will  be  unaffected  by  the  plant 
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modification.  Bases  Section  2.1.2  stales  that 
the  Safety  Limit  on  msximum  RCS  pressure 
protects  the  integrity  of  the  RCS  from 
overpfessunzation  end  thereby  prevents  the 
releaae  of  radionuclides  contained  in  the 
reactor  cooiant  from  reaching  the 
containment  atmosphere.  The  maximum  RCS 
pressure  reported  in  the  accident  analyses  is 
unaffected  by  the  plant  modification. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg, 
Esq..  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  N.  W.. 
Washington,  D.  C.  20037 

NRC  Project  Director:  George  F.  Dick. 
Jr.,  Acting  Director 

Wolf  Creek  Nuclear  Operating 
Corporatioa,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  June  21, 
1991 

Description  of  amendment  request: 
The  proposed  license  amendment 
revises  Technical  Specification  4.6.2.3, 
"Containment  Cooling  System,"  and 
affected  Technical  Specification  Bases 
to  reduce  the  minimum  required  cooling 
water  flow  to  the  containment  cooling 
units  during  accident  conditions.  The 
proposed  amendment  also  deletes  a 
surveillance  requirement  for  periodic 
measurement  of  cooling  water  flow  to 
the  containment  cooling  units  in  the 
normal  operating  alignment.  Plant 
specific  analyses  have  been  performed 
to  demonstrate  continued  adequate 
performance  of  the  containment  cooling 
system  with  the  proposed  reduced 
minimum  flow  requirement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Standard  I  -  Involves  a  Significant  Increase 
in  the  Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 

This  amendment  request  proposes  to 
reduce  the  minimum  cooling  water  flow 
rtjquirement  for  the  containment  cooling 
system  (CCS)  for  fwst-  accident  conditions 


and  delete  a  surveillance  requirement  to 
verify  a  specified  minimum  flow  rate  in  the 
normal  operating  mode  of  the  CCS.  The  effect 
of  the  proposed  reduction  in  the  minimum 
required  cooling  water  flow  rate  to  the  CCS 
has  been  evaluated  and  shown  to  have  no 
fignificant  effect  on  the  consequences  of 
postulated  accidents.  For  a  postulated  Loss  of 
Coolant  Accident  (LOCA),  the  calculated 
peak  containment  pressure  is  unchanged  and 
the  containment  pressure  response  remains 
consistent  with  the  assumptions  used  to 
evaluate  the  potential  offsite  radiological 
consequences  of  a  LOCA  due  to  leakage  from 
the  containment.  For  a  postulated  Main 
Steam  Line  Break  (MSLB)  event,  the 
containment  pressure  remains  well  below  the 
design  pressure  of  the  containment  and 
safety  related  equipment  located  within  the 
containment  has  been  evaluated  and  found  to 
remain  fully  qualified  for  the  revised 
containment  conditions.  The  deletion  of  the 
surveillance  requirement  for  flow 
measurement  during  normal  operations  does 
not  adversely  affect  the  reliability  of  the  CCS 
since  ongoing  performance  monitoring  of 
these  heat  exchangers  provides  more  reliable 
indication  of  potential  heat  exchanger 
degradation.  On  these  bases,  it  is  concluded 
that  there  will  be  no  significant  increase  in 
the  probability  of  occurrence  or 
consequences  of  previously  evaluated 
accidents. 

Standard  11  -  Create  the  Possibility  of  a 
New  or  Different  Kind  of  Accident  From  any 
Previously  Evaluated. 

The  CCS  serves  to  mitigate  the 
consequences  of  postulated  accidents,  but  is 
not  associated  with  the  initiation  of  design 
basis  events  and  has  no  direct  impact  on  the 
Reactor  Coolant  System  or  other  structures  or 
systems  associated  with  the  initiation  of 
postulated  accidents.  Therefore,  this 
proposed  technical  specification  revision 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Standard  III  -  Involve  a  SigniHcant 
Reduction  in  the  Margin  of  Safety. 

The  proposed  reduction  in  required  cooling 
water  flow  has  been  shown  to  be  acceptable 
based  on  revised  accident  analyses.  For  a 
LOCA  the  containment  peak  pressure  and 
temperature  were  not  increased.  Although  a 
slight  increase  in  the  MSLB  peak  containment 
pressure  does  occur  as  a  result  of  this 
proposed  change,  the  revised  value  remains 
well  below  the  containment  design  pressure. 
The  margin  of  safety  between  the 
containment  design  pressure  and  the  pressure 
at  which  the  containment  would  ultimately 
fail  is  unchanged  by  this  proposed 
amendment.  Therefore,  it  is  concluded  that 
there  is  no  significant  reduction  in  the  margin 
of  safety  as  described  in  the  bases  of  any 
technical  specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three    . 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  Involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
Location:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  N.  W., 
Washington.  D.  C.  20037 

NRC  Project  Director  George  F.  Dick. 
Jr.,  Acting  Director 

Notice  of  Issuance  of  Amendment  To 
Facility  (^lerating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street.  NW.. 
Washington.  D.C..  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 


request  addressed  to  the  U.S.  ^ 
Regulatory  Commission,  Wash 
DC  20555.  Attention:  Director.  1 
of  Reactor  Projects. 

Carolina  Power  ft  Light  Compa 
Docket  No.  50-324,  Brunsvkrick  I 
Electric  Plant.  Unit  2,  Brunswic 
North  Carolina 

Dote  of  amendment  request: 
1991.  as  supplemented  July  9, 1 

Brief  description  ofamendm 
amendment  changes  the  Techr 
Specification  to  change  the  mii 
critical  power  ratio  safety  limit 
to  1.07.  The  change  is  necessar 
a  new  fuel  type  (GE6x8NB-3)  it 
added  to  the  core. 

Date  of  issuance:  July  18. 19J 

Effective  date:  July  18, 1991. 

Amendment  No.:  184 

Facility  Operating  License  ^ 
62:  Amendment  revises  the  Te( 
Specifications. 

Date  of  initial  notice  in  Fedt 
Register  May  29, 1991  (56  FR  2 
July  9, 1991.  supplement  submi 
updated  Technical  Specificatit 
and  did  not  change  the  initial 
determination  of  no  significant 
consideration  as  published  in  I 
FEDERAL  REGISTER.  The 
Commission's  related  evaluati 
amendment  is  contained  in  a  E 
Evaluation  dated  July  la  1991. 

No  significant  hazards  cons! 
comments  received:  No. 

Local  Public  Document  Rod 
location:  University  of  North  C 
Wilmington.  William  Madison 
Library,  601  S.  College  Road. 
Wilmington.  North  Carolina  7i 

Commonwealth  Edison  Compi 
Docket  No.  50-265,  Quad  Citiei 
Power  Station,  Unit  2.  Rock  Is 
County,  Illinois 

Date  of  application  foramei 
April  18. 1991 

Brief  description  ofamendn 
Revision  of  Technical  Specific 
reflect  a  modification  to  the  fa 
solenoid  valves  which  initiate 
closure  of  the  turbine  control  ^ 
The  new  design  uses  a  pressui 
rather  than  a  limit  switch,  to  ii 
reactor  scram. 

Date  of  issuance:  July  23, 19 

Effective  date:  Startup  from 
outage  No.  11 

Amendment  No.:  125 

Facility  Operating  License  i 
JO.  The  amendment  revised  th 
Technical  Specifications. 

Date  of  initial  notice  in  Fed 
Register  May  29, 1991  (56  FR  : 
Commission's  related  evaluati 
amendments  is  contained  in  a 
Evaluation  dated  July  23. 1991 
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Local  Public  Document  Room 
Location:  Emporia  State  University, 
William  Allen  White  Library.  1200 
Commercial  Street.  Emporia.  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka.  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg. 
Esq..  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  N.  W.. 
Washington,  D.  C.  20037 

NRC  Project  Director  George  F.  Dick. 
Jr..  Acting  Director 

Notice  of  Issuance  of  Amendment  To 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters,  . 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW., 
Washington.  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 


request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Carolina  Power  ft  Light  Company,  et  al., 
Docket  No.  50-324,  Brunswick  Steam 
Electric  Plant.  Unit  2,  Brunswick  County, 
North  Carolina 

Date  of  amendment  request:  April  23, 
1991,  as  supplemented  )uly  9, 1991 

Brief  description  of  amendment-  The 
amendment  changes  the  Technical 
Specification  to  change  the  minimum 
critical  power  ratio  safety  limit  from  1.06 
to  1.07.  The  change  is  necessary  because 
a  new  fuel  type  (GE8xpNB-3)  is  being 
added  to  the  core. 

Date  of  issuance:  July  18. 1991. 

Effective  date:  July  18. 1991. 

Amendment  No.:  184 

Facility  Operating  License  No.  DPR- 
62:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29, 1991  (56  FR  24206)  The 
July  9, 1991,  supplement  submitted 
updated  Technical  Specification  pages 
Hnd  did  not  change  the  initial 
determination  of  no  significant  hazards 
consideration  as  published  in  the 
FEDERAL  REGISTER.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  ]uly  la  1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403-3297. 

Commonwealth  Edison  Company, 
Docket  Na  50-285,  Quad  Cities  Nuclear 
Power  Station,  Unit  2,  Rock  Island 
County,  Illinois 

Date  of  application  for  amendment 
April  18, 1991 

Brief  description  of  amendment: 
Revision  of  Technical  Specifications  to 
reflect  a  modification  to  the  fast  acting 
solenoid  valves  which  initiate  rapid 
closure  of  the  turbine  control  valves. 
The  new  design  uses  a  pressure  switch, 
rather  than  a  limit  switch,  to  initiate  a 
reactor  scram. 

Date  of  issuance:  July  23. 1991 

Effective  date:  Startup  from  refueling 
outage  No.  11 

Amendment  No.:  125 

Facility  Operating  License  No.  DPR- 
JO.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29. 1991  (56  FR  24206)  The 
Commission's  related  evaluation  of  (he 
amendments  is  contained  in  a  Safety 
Evaluation  dated  fuly  23. 1991. 


No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Dixon  Public  Library.  221 
Hennepin  Avenue.  Dixon.  Illinois  61021. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2. 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
May  3, 1991 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  3.2.1.F  to  allow  a  reduction 
in  the  boric  acid  system  concentration 
from  12%  to  3.4%. 

Date  of  issuance:  July  17, 1991 

Effective  date:  July  17, 1991 

Amendment  Nos.:  128  and  115 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29, 1991  (56  FR  24207)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  17. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station  Units  1  and  2. 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
May  15, 1991 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Tables  3.14-1  and  4.14-1  to 
incorporate  the  radiation  monitoring 
instrumentation  installed  in  the  new 
Technical  Support  Center. 

Date  of  issuance:  July  22, 1991 

Effective  date:  July  22, 1991 

Amendment  Nos.:  127  and  116 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12, 1991  (56  FR  27040)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  22. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60065. 


Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
April  11, 1991.  as  supplemented  July  3. 
1991. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  3/4.6.1.8.  "Annulus 
Ventilation  System."  and  3/4.7.6. 
"Control  Area  Ventilation  System,"  to 
revise  the  carbon  adsorber  test  method 
and  methyl  iodide  penetration  criteria 
along  with  other  administrative  changes. 

Date  of  issuance:  July  15. 1991 

Effective  date:  July  15, 1991 

Amendment  Nos.:  122  and  104 

Facility  Operating  License  Nos.  NPF-9 
andNPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  15. 1991  (56  FR  22463) 

The  licensee's  July  3, 1991,  submittal 
provided  supplemental  information 
which  did  not  affect  the  scope  of  the 
initial  notice  or  the  Commission's 
proposed  significant  hazards 
consideration  analysis. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  July  15. 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Duquesne  Light  Company,  et  al  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2. 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
April  4, 1990 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise 
certain  administrative  control 
requirements,  where  applicable, 
previous  titles  with  new  titles  developed 
for  the  Nuclear  Croup  organization. 
Specifically,  the  title  Plant  Manger  will 
be  changed  to  General  Manager  Nuclear 
Operations,  the  title  Radiological 
Control  Manager  will  be  changed  to 
Health  Physics  Manager,  and  the  title 
Plant  Safety  Review  Director  will  be 
changed  to  Onsite  Safety  Committee 
Supervisor.  These  changes  would  affect 
TS  Sections  6.1.  6.2,  6.5.  6.8,  and  6.17. 
Additionally,  TS  Section  6.5  would  be 
revised  to  provide  for  written 
notification  to  the  next  higher 
management  level  of  disagreement 
between  the  Onsite  Safety  Committee 
and  the  General  Manager  Nuclear 
Operations. 
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Date  of  issuance:  July  11, 1991 

Effective  date:  July  11, 1991 

Amendment  Nos.:  159  and  38 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  30, 1990  (53  FR  21970)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  11, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library, 
663  Franklin  Avenue.  Aliquippa, 
Pennsylvania  15001. 

Duquesne  Light  Company,  et.  al.,  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
February  20, 1991 

Brief  description  of  amendments:  The 
amendments  revise  the  Appendix  A 
Technical  Specifications  for  determining 
containment  leakage.  Specifically,  the 
amendments  modify  surveillance 
requirement  (TS  4.6.1.2)  to  delete  the 
reference  to  ANSI  N45.4-1972.  thereby 
directing  the  leakage  rate  be  determined 
in  accordance  with  Appendix  J  of  10 
CFR  Part  50.  Appendix  j  includes  both 
ANSI  N45.4-1972  and  alternate  method 
ANSI/ANS  56.8-1987  as  approved 
procedures  for  calculating  containment 
leakage  rate. 

Date  of  issuance:  July  11, 1991 

Effective  date:  July  11, 1991 

Amendment  Nos.:  158  and  37 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  1, 1991  (56  FR  20035)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  daled  July  11, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
May  9, 1991 

Brief  description  of  amendment:  The 
amendment  revised  "Technical 
Specification  (TS)  3.6.3.1  on  containment 
isolation  valves.  The  change  allows 
exceptions  to  the  requirements  of  TS 
3.0.4  on  mode  changes  when  the  action 
statements  that  allow  continued 


operation  for  an  unlimited  period  of  time 
are  met. 

Date  of  issuance:  July  15, 1991 

Effective  date:  July  15, 1991 

Amendment  No.:  121 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12, 1991  (56  FR  27043)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  15, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
November  27, 1990,  as  supplemented 
June  12, 1991 

Brief  description  of  amendments: 
These  amendments  provide  for 
reduction  of  the  boric  acid  concentration 
in  the  boric  acid  tanks  and  removal  of 
heat  tracing  from  the  tanks  and  from  the 
boric  acid  makeup  system  piping  and 
valves.  The  amendments  also  include 
changes  in  the  action  statements  for 
related  component  inoperability  which 
affects  both  units  to  provide  for  orderly, 
sequential  dual  unit  shutdown. 

Date  of  issuance:  July  16, 1991 

Effective  date:  July  16, 1991 

Amendment  Nos.:  144, 139 

Facility  Operating  Licenses  Nos. 
DPR-31  andDPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  6, 1991  (56  FR  4863) 
The  June  12, 1991  letter  provided 
supplemental  information  which  did  not 
change  the  staffs  initial  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  16, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami,  Florida  33199. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2,  Scriba,  New 
York 

Date  of  application  for  amendment: 
February  19, 1991,  as  supplemented  May 
8, 1991,  and  May  20, 1991 

Brief  description  of  amendment:  The 
amendment  permits  increases  in  the 


Technical  Specification  setpoints  of  the 
Main  Steam  Line  Radiation  monitors 
during  the  performance  of  a  special  test 
in  which  hydrogen  will  be  injected  into 
the  reactor  coolant.  The  purpose  of  this 
test  is  to  demonstrate  that  the  injected 
hydrogen  will  reduce  the  concentration 
of  oxygen  in  the  reactor  coolant. 
Reducing  the  concentration  of  oxygen  in 
the  reactor  coolant  decreases  the 
susceptibility  of  the  austenitic  stainless 
steel  in  the  reactor  coolant  system  to 
intergranular  stress  corrosion  cracking. 
However,  this  injection  of  hydrogen  is 
expected  to  cause  an  increase  in  the 
carryover  of  N'*in  the  steam  which  will 
be  detected  by  the  Main  Steam  Line 
Radiation  monitors  as  an  increase  in 
radiation  levels.  Therefore,  it  may  be 
necessary  to  increase  the  high  level 
alarm  and  trip  setpoints  for  these 
radiation  monitors  during  the  test  to 
prevent  the  occurrence  of  spurious 
alarms  and/or  reactor  scrams. 

Date  of  issuance:  July  15, 1991 

Effective  date:  July  15, 1991 

Amendment  No.:  33 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  17,  (56  FR  15644)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  15, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Public  Service  Company  of  New 
Hampshire,  Docket  No.  50-443,  Seabrook 
Station,  Rockingham  County,  New 
Hampshire 

Date  of  application  for  amendment: 
November  13, 1990 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  for  Seabrook  Station, 
Unit  1  involving  testing  of  high  pressure 
turbine  control  valves. 

Date  of  issuance:  July  24, 1991 

Effective  date:  July  24, 1991 

Amendment  No.:  4 

Facility  Operating  License  No.  NPF 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29, 1991  (56  FR  24216).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  24, 1991 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Root 
location:  Exeter  Public  Library 
Street,  Exeter,  New  Hampshire 

Public  Service  Company  of  Ne 
Hampshire,  Docket  No.  50-443, 
Station,  Rocldngham  County,  I 
Hampshire 

Date  of  application  for  amei 
January  24, 1991,  as  supplemei 
May  16, 1991 

Brief  description  ofamendn 
amendment  revises  the  Techni 
Specifications  for  Seabrook  St 
Unit  1  involving  removal  of  th( 
heat  removal  (RHR)  isolation ' 
autoclosure  interlock. 

Date  of  issuance:  July  15, 19 

Effective  date:  July  15, 1991 

Amendment  No.:  3 

Facility  Operating  License  i 
86:  Amendment  revised  the  Tt 
Specifications. 

Date  of  initial  notice  in  Fed 
Register  June  12, 1991  (56  FR  I 
Commission's  related  evaluati 
amendment  is  contained  in  a  ! 
Evaluation  dated  July  15, 1991 

No  significant  hazards  cons 
comments  received:  No 

Local  Public  Document  Roc 
location:  Exeter  Public  Libran 
Street,  Exeter,  New  Hampshir 

South  Carolina  Electric  &  Gas 
South  Carolina  Pubhc  Service 
Docket  No.  50-395,  Virgil  C.  Si 
Nuclear  Station,  Unit  No.  1,  Ft 
County,  South  Carolina 

Date  of  application  for  ame 
April  23, 1991,  as  supplement* 
1991. 

Brief  description  of  amend/ 
amendment  changes  the  TS  t( 
the  snubber  visual  examinatii 
schedule  in  the  existing  TS  ar 
it  with  a  refueling  outage  ba8( 
examination  schedule  as  shoi 
Table  4.7-2,  "Snubber  visual  I 
Interval,"  of  Enclosure  B  to  G 
Letter  90-09. 

Date  of  issuance:  July  15,  li 

Effective  date:  July  15, 1991 

Amendment  No.:  103 

Facility  Operating  License 
12.  Amendment  revises  the  T 
Specifications. 

Date  of  initial  notice  in  Fee 
Register  March  6, 1991  (56  Ff 
June  11. 1991.  supplement  did 
the  staffs  finding  of  no  signif 
hazards  considerations. 

The  Commission's  related  ( 
of  the  amendment  is  containc 
Safety  Evaluation  dated  July 

No  significant  hazards  con 
comments  received:  No 

Local  Public  Document  Ro 
location:  Fairfield  County  Lib 
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Technical  Specification  setpoints  of  the 
Main  Steam  Line  Radiation  monitors 
during  the  performance  of  a  special  test 
in  which  hydrogen  will  be  injected  into 
the  reactor  coolant.  The  purpose  of  this 
test  is  to  demonstrate  that  the  injected 
hydrogen  will  reduce  the  concentration 
of  oxygen  in  the  reactor  coolant. 
Reducing  the  concentration  of  oxygen  in 
the  reactor  coolant  decreases  the 
susceptibility  of  the  austenitic  stainless 
steel  in  the  reactor  coolant  system  to 
intergranular  stress  corrosion  cracking. 
However,  this  injection  of  hydrogen  is 
expected  to  cause  an  increase  in  the 
carryover  of  N'*in  the  steam  which  will 
be  detected  by  the  Main  Steam  Line 
Radiation  monitors  as  an  increase  in 
radiation  levels.  Therefore,  it  may  be 
necessary  to  increase  the  high  level 
alarm  and  trip  setpoints  for  these 
radiation  monitors  during  the  test  to 
prevent  the  occurrence  of  spurious 
alarms  and/or  reactor  scrams. 

Date  of  issuance:  July  15. 1991 

Effective  date:  July  15. 1991 

Amendment  No.:  33 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  17.  (56  FR  15644)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  15. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  PenHeld  Library.  State 
University  of  New  York.  Oswego.  New 
York  13126. 

Public  Service  Company  of  New 
Hampshire,  Docket  No.  50-443,  Seabrook 
Station.  Rockingham  County,  New 
Hampshire 

Date  of  application  for  amendment: 
November  13. 1990 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  for  Seabrook  Station. 
Unit  1  involving  testing  of  high  pressure 
turbine  control  valves. 

Date  of  issuance:  July  24, 1991 

Effective  date:  July  24. 1991 

Amendment  No.:  4 

Facility  Operating  License  No.  NPF 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  29, 1991  (56  FR  24216).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  24. 1991 

No  significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Exeter  Public  Library.  47  Front 
Street.  Exeter.  New  Hampshire  03833. 

Public  Service  Company  of  New 
Hampshire.  Docket  No.  50-443,  Seabrook 
Station.  Rockingham  County.  New 
Hampshire 

Date  of  application  for  amendment 
January  24. 1991.  as  supplemented  on 
May  16. 1991 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  for  Seabrook  Station, 
Unit  1  involving  removal  of  the  residual 
heat  removal  (RHR)  isolation  valve 
autoclosure  interlock. 

Date  of  issuance:  July  15, 1991 

Effective  date:  July  15, 1991 

Amendment  No.:  3 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12, 1991  (56  FR  27048)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  15, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Exeter  Public  Library.  47  Front 
Street.  Exeter,  New  Hampshire  03833. 

South  Carolina  Electric  &  Gas  Company, 
South  Carolina  Public  Service  Authority, 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station.  Unit  No.  1.  Fairfield 
County,  South  Carolina 

Date  of  application  for  amendment: 
April  23, 1991.  as  supplemented  June  11, 
1991. 

Brief  description  of  amendment:  The 
amendment  changes  the  TS  to  remove 
the  snubber  visual  examination 
schedule  in  the  existing  TS  and  replaces 
it  with  a  refueling  outage  based  visual 
examination  schedule  as  shown  in 
Table  4.7-2,  "Snubber  visual  Inspection 
Interval,"  of  Enclosure  B  to  Generic 
Letter  90-09. 

Date  of  issuance:  July  15, 1991. 

Effective  date:  July  15, 1991. 

Amendment  No.:  103 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  6. 1991  (56  FR  9387).  The 
June  11, 1991.  supplement  did  not  affect 
the  stafTs  finding  of  no  significant 
hazards  considerations. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  15. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library. 


Garden  and  Washington  Streets, 
Winnsboro.  South  Carolina  29180. 

Southern  California  Edison  Company,  et 
al.,  Docket  No.  50-381,  San  Onofre 
Nuclear  Generating  Station,  Unit  Na  2, 
San  Diego  County,  California' 

Date  of  application  for  amendment 
May  22, 1991 

Brief  description  of  amendment  The 
amendment  revised  Surveillance 
Requirement  4.8.1.1.2.d.l  In  Technical 
Specification  3/4.8.1,  "A.C.  Sources." 
The  amendment  permitted  a 
surveillance  interval  extension  of  up  to 
one  month,  from  24  to  25  months,  on  a 
one-time  basis  for  Cycle  5  to  perform 
certain  inspection  activities. 
Additionally,  this  amendment  corrects  a 
typographical  error  that  was  found  on 
TS  page  3/4  8-3. 

Date  of  issuance:  July  12, 1991 

Effective  date:  July  12, 1991 

Amendment  No.:  96 

Facility  Operating  License  No.  NPF- 
10:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12, 1991  (56  FR  27049)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  12, 1991. 

No  significant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.O.  Box  19557,  Irvine, 
California  92713 

Tennessee  Valley  Authority,  Docket  No. 
50-327,  Sequoyah  Nuclear  Plant,  Unit  1 
Hamilton  County,  Tennessee 

Date  of  application  for  amendment 
May  24, 1991 

Brief  description  of  amendment  The 
amendment  changes  the  steam 
generator  water  level  low-low  setpoints 
for  the  reactor  trip  system  and  the 
engineered  safety  feature  actuation 
system  to  reflect  replacement  of  the 
unmodified  Barton  level  transmitters 
with  modified  Barton  level  transmitters 
during  the  1991  refueling  outage. 

Date  of  issuance:  July  24, 1991 

Effective  date:  July  24. 1991 

Amendment  No.:  151 

Facility  Operating  License  No.  DPR- 
77: 

Date  of  initial  notice  in  Federal 
Register  June  26, 1991  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  24. 1991. 

No  significant  hazards  consideration 
comments  received:  1101  Broad  Street, 
Chattanooga,  Tennessee  37402 


Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  ClevelaDd 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  OtUwa  County, 
Ohio 

Date  of  application  for  amendment 
March  1. 1991 

Brief  description  of  amendment  The 
amendment  allowed  an  alternate 
method  of  determining  battery 
operability  following  service  or 
performance  discharge  surveillance 
testing. 

Date  of  issuance:  July  16, 1991 

Effective  date:  July  18, 1991 

Amendment  No.  158 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  3. 1991  (56  FR  13671)  The 
Conunission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  16, 1991 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department.  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Unit  Nos.  1  and  2, 
Louisa  County,  Virginia 

Date  of  application  for  amendments: 
December  28, 1989,  as  modified 
February  14, 1991. 

Brief  description  of  amendment  The 
amendments  revise  the  acceptance 
criteria  for  the  monthly  testing  of 
auxiliary  feedwater  pumps  and  allow 
acceptable  discharge  pressure  and  flow 
rates  to  be  established  and  periodically 
reevaluated  by  ASME  Section  XI  testing. 

Date  of  issuance:  July  15, 1991 

Effective  date:  July  15, 1991 

Amendment  Nos.:  147, 131 

Facility  Operating  License  No.  NPF-/: 
Amendment  revised  the  Technical 
.  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  12, 1991  (56  FR  27050)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  15, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  DeparUnent,  University  of 
Virginia,  Chariottesville,  Virginia  22903- 
2498. 
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Yankee  Atomic  Electric  Company, 
Docket  No.50-029,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment: 
March  14, 1991 

Brief  description  of  amendment:  The 
amendment  makes  certain 
administrative  changes  to  the  Technical 
Speciflcations  to  incorporate  the 
requirements  of  10  CFR  50.55a  by 
removing  the  outdated  ASME  Code 
Edition  and  Addenda  references  and 
replacing  them  with  references  to  the 
requirements  of  10  CFR  50.55a. 

Date  of  issuance:  July  23, 1991 

Effective  date:  July  23, 1991 

Amendment  No.:  140 

Facility  Operating  License  No.  DPR-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  17, 1991  (56  FR  15647). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  23, 1991. 

No  Significant  Hazards  Consideration 
Comments  Received:  No 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield. 
Massachusetts  01301. 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-029,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment: 
April  24, 1991 

Brief  description  of  amendment:  This 
Emendment  clarifies  the  ECCS 
requirements  contained  in  the  current 
Technical  Specification  which  is 
applicable  to  both  Mode  5  (average 
coolant  temperature  equal  to  or  less 
than  200°  F)  and  Mode  4  (average 
coolant  temperature  between  300°  F  and 
200°  F)  with  the  main  coolant  pressure 
less  than  1000  psig.  The  new  Technical 
Specification  is  divided  into  two 
separate  Specifications,  one  applicable 
to  Mode  4  and  one  applicable  to  Mode  5 
and  Mode  6  (average  coolant 
temperature  equal  to  or  below  140°  F). 
Additionally,  this  change  incorporates 
administrative  requirements  related  to 
emergency  core  cooling  system  (ECCS) 
valve  positions  and  ECCS  pump 
operability. 

Date  of  issuance:  July  15, 1991 

Effective  date:  July  15. 1991 

Amendment  No.:  139 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  July  15, 1991 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield. 
Massachusetts  01301. 

Notice  of  Issuance  of  Amendment  To 
Facility  Operating  License  And  Final 
Determination  of  No  Significant  Hazards 
Consideration  And  Opportunity  For 
Hearing  (Exigent  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
conmiunication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 


determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has    • 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant    ■ 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commissien's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington,  DC  20555,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission,- 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
September  6, 1991,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 


affected  by  this  proceeding  anc 
wishes  to  participate  as  a  part] 
proceeding  must  file  a  written  i 
for  a  hearing  and  a  petition  for 
intervene.  Requests  for  a  heari 
petition  for  leave  to  intervene  i 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practic 
Domestic  Licensing  Proceedinj 
CFR  Part  2.  Interested  persons 
consult  a  current  copy  of  10  CF 
which  is  available  at  the  Comr 
Public  Document  Room,  the  Ge 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  I 
public  document  room  for  the  | 
facility  involved.  If  a  request  f( 
hearing  or  petition  for  leave  to 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safe 
Licensing  Board,  designated  bj 
Conamission  or  by  the  Chairmt 
Atomic  Safety  and  Licensing  B 
Panel,  will  rule  on  the  request 
petition;  and  the  Secretary  or  t 
designated  Atomic  Safety  and 
Board  will  issue  a  notice  of  he< 
en  appropriate  order. 

As  required  by  10  CFR  2.714 
petition  for  leave  to  intervene : 
forth  with  particularity  the  int( 
the  petitioner  in  the  proceedini 
how  that  interest  may  be  affec 
results  of  the  proceeding.  The  | 
should  specifically  explain  the 
why  intervention  should  be  pe 
with  particular  reference  to  th( 
following  factors:  (1)  the  natur 
petitioner's  right  under  the  Acl 
made  a  party  to  the  proceedinj 
nature  and  extent  of  the  petiti( 
property,  financial,  or  other  ini 
the  proceeding;  and  (3)  the  pos 
effect  of  any  order  which  may 
entered  in  the  proceeding  on  tl 
petitioner's  interest.  The  petiti 
also  identify  the  specific  aspec 
subject  matter  of  the  proceedii 
which  petitioner  wishes  to  int( 
Any  person  who  has  filed  a  pe 
leave  to  intervene  or  who  has 
admitted  as  a  party  may  amen 
petition  without  requesting  lea 
Board  up  to  fifteen  (IS)  days  p 
first  prehearing  conference  scl 
the  proceeding,  but  such  an  ar 
petition  must  satisfy  the  specil 
requirements  described  above 

Not  later  than  fifteen  (15)  da 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
shall  file  a  supplement  to  the  [ 
intervene  which  must  include 
the  contentions  which  are  sou; 
litigated  in  the  matter.  Each  cc 
must  consist  of  a  specific  state 
the  issue  of  law  or  fact  to  be  r 
controverted  In  addition,  the  i 
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determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant    - 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20535,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
September  6, 1991,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 


affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
fded  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  tha local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  a^ected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted  In  addition,  the  petitioner 


shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  fn 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  DlFector):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 


DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Nebraska  Public  Power  District.  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request  July  10. 
1991 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specification  (TS)  setpoint  for  the 
Emergency  Buses  Loss  of  Voltage  Relays 
associated  with  TS  3.2.B.  The  change 
corrects  an  error  made  when  the 
setpoint  was  added  to  the  TS  as  part  of 
Amendment  No.  143. 

Date  of  issuance:  July  17, 1991 

Effective  date:  July  17. 1991 

Amendment  No.:  144 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  July  17, 1991. 

Attorney  for  licensee:  Mr.  G.  D. 
Watson,  Nebraska  Public  Power 
District.  Post  Office  Box  499.  Columbus. 
Nebraska  68802-0499 

U)cal  Public  Document  Room 
location:  Auburn  Public  Librar>',  118 
15th  Sti-eet,  Auburn,  Nebraska  68305. 

NRC  Project  Director  Theodore  R. 
Quay 

Dated  at  Rockville.  Maryland  this  31st  day 
of  July  1991. 

For  the  Nuclear  Regulatory  Conunission 

Steven  A.  Vatga. 

Director,  Division  of  Reactor  Projects  ■  l/II. 
Office  of  Nuclear  Reactor  Regulation 

(Doc.  91-18603  Filed  »*-91:  8:45  am] 

BUJLMO  COOC  TSMKOI-O 


(Docket  Na  50-302] 

Florida  Power  Corp^  Crystal  River  Unit 
3  Nuclear  Generating  Plant;  Receipt  of 
Petition  for  Director's  Decision 

Notice  is  hereby  given  that  by  Petition 
of  hine  25. 1991,  Edward  S.  Wolleseo 
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requested  that  the  U.S.  Nuclear 
Regulatory  Commission  take  action 
regarding  the  Florida  Power  Corporation 
(FPC)  Crystal  River  Unit  3  plant 
Petitioner  requests  that  the  NfRC 
institute  a  proceeding  in  accordance 
with  S  2.206  of  title  10  of  the  Code  of 
Federal  Regulations  (10  CFR  2.206)  to 
suspend  or  revoke  FPC's  license  for  the 
Crystal  River  facility  or  to  take  such 
other  action  as  may  be  proper. 

Petitioner  asserts  as  bases  for  his 
request  the  following: 

(1)  1.500  to  3,000  instrumente  in  the 
plant,  most  of  which  are  safety-related, 
are  not  properly  identified  and  are  not  in 
a  proper  calibration  program.  There  are 
no  controlled  calibration  data  sheets  for 
the  instruments,  making  it  impossible  to 
determine  if  the  instruments  are  within 
engineering  design  standards.  Moreover, 
engineeri  ig  diagrams  do  not  include 
these  ins'ruments.  as  required  by  the 
NRC. 

(2)  In  recent  quality  audit  reports  FPC 
stated  that  its  security  and  fire 
protection  programs  comply  with  NRC 
requirements,  although  the  programs  are 
not  sufficiently  deHned  to  be  auditable 
in  accordance  with  NRC  requirements. 

(3)  FPC  has  not  adequately  defined 
and  does  not  know  the  exact 
requirements  of  the  technical 
speciRcations  for  the  plant. 

(4)  Contrary  to  American  National 
Standards  Institute  (ANSI)  Standard 
N45.2.10-1973.  the  FPC  Plant  Review 
Committee  Guidelines  Manual,  an 
uncontrolled  manual,  includes 
mandatory  instructions  for  nuclear 
operations. 

(5)  There  is  no  assurance  that  safety- 
related  instruments  are  in  calibration. 
When  informed  of  this  problem,  plant 
management  ignored  it 

Petitioner  asserts  that  these 
deficiencies  render  ineffective  the 
quality  assurance  program,  the  fire 
protection  program,  and  other  programs 
critical  to  nuclear  safety. 

The  Petition  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  pursuant  to  10  CFR  2.206.  As 
provided  by  §  2.206,  appropriate  action 
will  be  taken  with  regard  to  the  specific 
issues  raised  by  the  Petition  within  a 
reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  Crystal 
River  facility  located  at  the  Coastal 
Region  Library,  8619  W.  Crystal  Street 
Crystal  River,  Florida  32829. 


Dated  at  Rockville,  Maryland  this  31  day  of 
July.  1991. 

For  the  Nuclear  Regulatory  Commission. 

Thomas  E.  Murley, 

Director,  Off  ice  of  Nudear  Reactor 
Regulation. 

|FR  Doc.  91-18725  Filed  8-6-91;  8>»5  am) 

BIUJNO  COOE  7SMM>1-M 

[Oocktt  No.  5(M24-OLA-2. 50-425-OLA-2; 
ASLBP  No.  91-647-OLA-2] 

Georgia  Power  Co,,  et  al.,  (Vogtie 
Electric  Generating  Plant,  Units  1  and 

July  3a  1991. 

Order 

(Scheduling  Prehearing  Conference) 

Before  Administrative  Judges:  Sheldon  J. 
Wolfe,  Chainnan;  Dr.  James  H.  Carpenter,  Dr. 
Thomas  S.  Elleman. 

Supplementing  our  Memorandum  and 
Order  of  July  23, 1991  (LBP-91-33),  the 
Board  orders  that  a  prehearing 
conference  will  be  held  on  September 
12, 1991  at  the  Federal  Trade 
Commission,  room  1010, 1718  Peachtree 
Street  NW.,  Atlanta,  Georgia  beginning 
at  9  a.m.  Oral  arguments  upon  the 
proposed  contentions  of  Georgians 
Against  Nuclear  Energy  (Petitioner)  will 
be  heard  at  that  time. 

Pursuant  to  S  2.715(a),  limited 
appearance  statements  will  not  be  heard 
at  this  prehearing  conference;  however, 
if  one  (or  more)  of  the  Petitioner's 
proposed  contentions  is  admitted  as  an 
issue  to  be  litigated,  such  limited 
appearance  statements  wUl  be  taken  at 
the  beginning  of  any  subsequent 
conferences  and  the  hearing. 

It  is  so  ordered. 

Bethesda,  Maryland.  July  30, 1991. 

For  the  Atomic  Safety  and  Licensing  Board. 
Sheldon  {.  Wolfe, 
Chairman,  Administrative  Judge. 
[FR  Doc.  91-18728  Filed  8-6-91;  8:45  amj 

BILUNQ  COOC  7SM-01-II 


(Docket  No.  50-271-OLA-4.  ASLBP  Na  8»- 
59S-03-OLAI 

Vermont  Yankee  Nuclear  Power 
Station;  Construction  Period 
Recapture 

Notice  of  Postponement  of  Prehearing 
Conference 

August  1, 1991. 

(Construction  Period  Recapture) 

Before  Administrative  Judges:  Robert  M. 
Lazo,  Chairman;  Jerry  R.  Wine,  Frederick  J. 
Shon. 


Please  take  notice  that  the  Prehearing 
Conference  in  this  proceeding  scheduled 
for  August  6  and  7. 1991,  in  Brattleboro, 
VT,  has  been  postponed  to  facilitate 
current  settlement  negotiations  by  and 
between  the  parties. 

If  no  agreement  leading  to  termination 
of  this  proceeding  has  been  approved  by 
the  Licensing  Board  by  August  31, 1991, 
we  will  enter  an  Order  rescheduling  the 
Preheating  Conference  for  an  early  date 
convenient  to  the  Board  and  parties. 

It  is  so  ordered. 

Issued  at  Bethesda,  Maryland,  this  Ist  day 
of  August  1991. 

For  the  Atomic  Safety  and  Licensing  Board. 
Robert  M.  Lazo, 

Chairman,  Administrative  Judge. 

[FR  Doc.  91-18727  Filed  8-6-91: 8:45  am] 

BILIJNQ  COOC  7S90-01-II 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Suspension  of  Duties  Increased  in  ttte 
Japan  Semiconductor  Case;  Notice  of 
Effective  Date 

aqency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Effective  date  with  regard  to 
suspension  of  duties  increased  in  the 
Japan  semiconductor  case. 

summary:  On  June  7, 1991,  the  Office  of 
the  United  States  Trade  Representative 
(USTR)  announced  that  pursuant  to 
authority  delegated  by  the  President  in 
Proclamation  No.  5631  of  April  17, 1987, 
the  USTR  was  suspending  all  remaining 
increased  duties  on  imports  of  high 
performance  portable  and  desktop 
computers  and  electropneumatic 
hammers  bom  Japan  effective  upon  the 
date  of  entry  into  force  of  the  1991 
Arrangement  between  the  Goverrunent 
of  Japan  and  the  Government  of  the 
United  States  of  America  Concerning 
Trade  in  Semicondutor  Products  (56  FR 
26455).  The  action  was  taken  in 
response  to  Japan's  progress  in 
implementing  its  obligations  under  the 
U.S.-Japan  Arrangement  concerning 
Trade  in  Semiconductor  Products  dated 
September  2. 1986  (the  "1986 
Arrangement"),  and  because  the  market 
access  objectives  are  expected  to  be 
fully  realized  within  the  framework  of  a 
new  arrangement  which  is  to  enter  into 
force  on  August  1, 1991. 

EFFECTIVE  DATE:  This  action  becomes 
effective  with  respect  to  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  August  1. 
1991. 


FOR  FURTHER  INFORMATION  CON 

Wendy  Silberman.  (202)  395-611 
technical  and  policy  informatio! 
Timothy  Relf,  (202)  395-6800  (fo 
issues). 

SUPPLEMENTARY  INFORMATION: 

background  to  this  action  is  full 
described  in  an  earlier  Federal 
notice  (56  FR  26455).  As  stated 
earlier  notice,  as  a  result  of  Jap 
progress  in  implementing  its  mi 
access  obligations  imder  the  19 
Arrangement  and  because  the 
access  objectives  are  expected 
fully  realized  within  the  framev 
the  1991  Arrangement  I  have 
determined  that  it  is  in  the  intei 
the  United  States  to  suspend  th 
increased  duties  on  the  remaini 
products  of  Japan  subject  to  inc 
duties  under  Proclamation  5631 

Consequently.  I  hereby  order 
suspension  of  the  increased  dul 
imposed  by  Proclamation  5631 1 
certain  products  covered  by  tar 
9903.41.15.  9903.41.20  and  9903.' 
effective  with  respect  to  merchi 
entered  or  withdrawn  from  wai 
for  consumption  on  or  after  Au) 
1991.  The  Harmonized  Tariff  Sc 
of  the  United  States  shall  be  m< 
reflect  the  suspension  of  the  Int 
duties  for  articles  provided  for 
tariff  items,  as  set  forth  in  the  / 
hereto. 

This  determination  shall  be  p 
in  the  Federal  Register. 
Joshua  B.  Botten, 
Acting  United  States  Trade  Represt 


Articles  Front  Japan 
9903.41.15      1 1 

Automatic  data  processing  mach 
the  type  of  which  constituent  units 
integrated  in  the  same  housing,  whi 
finished  or  unfinished,  which  incor] 
microprocessor-based  calculating 
mechanism,  are  capable  of  handlin; 
words  of  at  least  IS-bits  off  the 
microprocessor,  and  are  designed  f 
with  a  non-cathode  ray  tul>e  (non-C 
display  unit,  whether  or  not  capab| 
without  an  external  power  source  ( 
for  in  subheading  8471.20). 

Automatic  data  processing  mach 
the  type  of  which  the  constituent  ui 
separately  housed,  whether  finishes 
unflnished,  which  incorporate  a 
microprocessor-based  calculating 
mechanism,  are  capable  of  handlinj 
words  of  at  least  16-bit8  off  the 
microprocessor,  designed  for  use  w 
aHixed  to  or  placed  on  a  table,  desi 
similar  place. 

9903.41.20 

Having  a  microprocessor-based  ( 
mechanism  capable  of  directly  han 
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Please  take  notice  that  the  Prehearing 
Conference  in  this  proceeding  scheduled 
for  August  6  and  7. 1991.  in  Brattleboro, 
VT,  has  been  postponed  to  facilitate 
current  settlement  negotiations  by  and 
between  the  parties. 

If  no  agreement  leading  to  termination 
of  this  proceeding  has  been  approved  by 
the  Licensing  Board  by  August  31, 1991, 
we  will  enter  an  Order  rescheduling  the 
Preheating  Conference  for  an  early  date 
convenient  to  the  Board  and  parties. 

It  is  so  ordered. 

Issued  at  Bethesda,  Maryland,  this  Ist  day 
of  August  1991. 

For  the  Atomic  Safety  and  Licensing  Board. 
Robert  M.  Lazo, 

Chairman,  Administrative  Judge. 

[FR  Doc.  01-18727  Filed  8-6-01:  8:45  am] 

BILUNQ  COOC  TSMMII-II 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Suspension  of  Duties  Increased  In  the 
Japan  Semiconductor  Case;  Notice  of 
Effective  Date 

agency:  OfTice  of  the  United  States 
Trade  Representative. 

action:  Effective  date  with  regard  to 
suspension  of  duties  increased  in  the 
Japan  semiconductor  case. 

summary:  On  lune  7, 1991.  the  O^ice  of 
the  United  States  Trade  Representative 
(USTR)  aimounced  that,  pursuant  to 
authority  delegated  by  the  President  in 
Proclamation  No.  5631  of  April  17, 1987, 
the  USTR  was  suspending  all  remaining 
increased  duties  on  imports  of  high 
performance  portable  and  desktop 
computers  and  electropneumatic 
hammers  &om  Japan  effective  upon  the 
date  of  entry  into  force  of  the  1991 
Arrangement  between  the  Government 
of  Japan  and  the  Government  of  the 
United  States  of  America  Concerning 
Trade  in  Semicondutor  Products  (56  FR 
26455).  The  action  was  taken  in 
response  to  Japan's  progress  in 
implementing  its  obligations  under  the 
U.S.-Japan  Arrangement  concerning 
Trade  in  Semiconductor  Products  dated 
September  2. 1986  (the  "1986 
Arrangement"),  and  because  the  market 
access  objectives  are  expected  to  be 
fully  realized  within  the  framework  of  a 
new  arrangement  which  is  to  enter  into 
force  on  August  1, 1991. 

EFFECTIVE  DATE:  This  action  becomes 
effective  with  respect  to  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  August  1. 
1991. 


FOR  FURTHER  INFORMATION  CONTACT 

Wendy  Silberman,  (202)  395-6160  (for 
technical  and  policy  information); 
Timothy  Reif.  (202)  395-6800  (for  legal 
issues). 

SUPPLEMENTARY  INFORMATION:  The 

background  to  this  action  is  fully 
described  in  an  earlier  Federal  Register 
notice  (56  FR  26455).  As  stated  in  that 
earlier  notice,  as  a  result  of  Japan's 
progress  in  implementing  its  market 
access  obligations  imder  the  1980 
Arrangement,  and  because  the  market 
access  objectives  are  expected  to  be 
fully  realized  within  the  framework  of 
the  1991  Arrangement,  I  have 
determined  that  it  is  in  the  interest  of 
the  United  States  to  suspend  the 
increased  duties  on  the  remainder  of  the 
products  of  Japan  subject  to  increased 
duties  imder  Proclamation  5631. 

Consequently,  I  hereby  order  the 
suspension  of  the  increased  duties 
imposed  by  Proclamation  5631  on 
certain  products  covered  by  tariff  items 
9903.41.15.  9903.41.20  and  9903.41.30, 
effective  with  respect  to  merchandise 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  August  1, 
1991.  The  Harmonized  Tariff  Schedules 
of  the  United  States  shall  be  modified  to 
reflect  the  suspension  of  the  increased 
duties  for  articles  provided  for  in  those 
tariff  items,  as  set  forth  in  the  Annex 
hereto. 

This  determination  shall  be  published 
in  the  Federal  Register. 
Joshua  B.  Bolten, 
Acting  United  States  Trade  Representative. 

Annex 

Articles  From  Japan 
9903.41.15       i 

Automatic  data  processing  machines,  of 
the  type  of  which  constituent  units  are 
integrated  in  the  same  housing,  whether 
finished  or  unfinished,  which  incorporate  a 
microprocessor-based  calculating 
mechanism,  are  capable  of  handling  data 
words  of  at  least  IB-bits  off  the 
microprocessor,  and  are  designed  for  use 
with  a  non-cathode  ray  tut)e  (non-CRT) 
display  unit,  whether  or  not  capable  of  use 
without  an  external  power  source  (provided 
for  in  subheading  8471.20). 

Automatic  data  processing  machines,  of 
the  type  of  which  the  constituent  units  are 
separately  housed,  whether  finished  or 
unflnished,  which  incorporate  a 
microprocessor-based  calculating 
mechanism,  are  capable  of  handling  data 
words  of  at  least  16-bits  off  the 
microprocessor,  designed  for  use  while 
afTixed  to  or  placed  on  a  table,  desk,  or 
similar  place. 

0903.41.20 

Having  a  microprocessor-based  calculating 
mechanism  capable  of  directly  handling 


memory  of  over  8  megabits  (provided  for  in 
subheading  8471.91). 

Rotary  drills,  not  battery  powered,  with  a 
chuck  capacity  of  Vt  inch  or  more, 
electropneumatic  rotary  and  percussion 
hammers;  and  grinders,  senders,  and 
polishers,  belt  senders,  and  orbital  and 
straight-line  senders),  the  foregoing  which  are 
elctromechanical  tools  for  working  in  the 
hand  with  self-contained  electric  motor 

9903.41.30 

Electropneumatic  rotary  and  percussion 
hammers  (provided  for  in  subheading 
8508.80). 

[FR  Doc.  91-18712  Filed  8-6-01:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2515, 
Amdt  2] 

Iowa  and  Contiguous  Counties  hi 
Minnesota  and  Wisconsin);  Deiaration 
of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  July  25, 1991,  to  the 
President's  major  disaster  declaration  of 
July  12,  to  include  the  counties  of 
Greene,  Hamilton,  and  Hancock  in  the 
State  of  Iowa  as  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms  and  flooding  which  occurred 
June  1-15, 1991. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Calhoun,  Carroll,  Dallas,  Webster,  and 
Worth  in  the  State  of  Iowa  may  be  filed 
until  the  specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
September  11, 1991,  and  for  economic 
injury  until  the  close  of  business  on 
April  13, 1992. 

The  economic  injury  number  for  the 
State  of  Iowa  is  734200. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  July  30. 1991, 
Alfred  E.  Judd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  91-18690  Filed  8-&-91: 8:45  am] 
nujNQ  cooe  aozs-oi 


DEPARTMENT  OF  STATE 

[PubUc  Notice  1440] 

United  States  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT); 
Study  Groiq)  C  Meeting 

The  Department  of  State  announces 
that  Study  Group  C  (Telephone  Network 
Operations)  of  the  U.S.  Organization  for 
the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT)  will  meet  on  August  29. 1991.  at 
the  Newark  Airport  Marriott  Hotel. 
Newark  International  Airport,  Newark, 
New  Jersey  07114.  The  room  will  be 
posted  in  the  lobby.  The  meeting  will 
begin  at  9:30  a.m.  and  end  at  4  p.m. 

The  agenda  for  the  August  29th 
meeting  will  include  consideration  of 
optical  fiber  and  optical  fiber  system 
issues  in  preparation  for  the  CCITT  SG 
XV  meeting  in  Geneva,  Switzerland 
beginning  November  11, 1991.  Other 
matters  relevant  to  the  competence  of 
Study  Group  C  may  be  raised  and 
considered. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  sealing 
available.  Prior  to  the  meeting  persons 
who  plan  to  attend  should  so  advise 
Ellen  Bradley  on  (908)  234-8624. 

Dated:  July  12. 1991. 
Eart  S.  Barbely, 

Director,  Telecommunications  and 
Information  Standards,  Chairman  U.S.  CCITT 
National  Committee. 
[FR  Doc.  91-18663  Filed  6-6-91;  8:45  am] 

BtLUNQ  CODE  4710-01-M 

[Pul»»c  Nottee  1442] 

United  States  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT) 
Strategic  Planning  Group 

The  Department  of  State  announces 
that  the  Ad  Hoc  Strategic  Planning 
Group  of  the  U.S.  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  will 
meet  on  August  30, 1991  in  room  1408 
from  2  p.m.  to  4  p.m..  Department  of 
State,  2201  C  Street.  NW.,  Washington, 
DC  20520. 

The  purpose  of  the  meeting  will  be  to 
review  the  works  and  future  activities  of 
the  various  task  forces.  They  are: 

(a)  CCITT  Relationship  to  other 
standards  organizations. 

(b)  ONA/ONP. 

(c)  rru  Structure  and  Function. 
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(d)  Selling  U.S.  Positions  Abroad. 

(e)  EDI. 

Members  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  Office  of  Earl  Barbely, 
Department  of  State,  202-647-2592  (fax 
202-647-7407).  The  above  includes 
government  and  non-government 
attendees.  Notification  should  include 
Date  of  Birth  and  Social  Security 
Number.  All  attendees  must  use  the  C 
Sreet  entrance. 

Dated:  July  24. 1991. 
Earl  S.  Barbely. 

Director,  Telecommunications  and 
Information  Standards,  Chairman  U.S.  CCITT 
National  Committee. 
(FR  Doc.  91-18664  Filed  8-6-91:  8:45  am] 
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[PuMlcNotlc«1441) 

United  States  Organization  for  ttie 
International  Telegrapti  and  Telephone 
Consultative  Committee  (CCtTT); 
Study  Group  D  Meeting 

The  Department  of  State  announces 
that  Study  Group  D  of  the  U.S. 
Organizations  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on 
September  16, 1991,  in  Room  1207  and 
the  Message  Handling  Service- 
Management  Domain  (MHS-MD)  Ad 
Hoc  Group  will  meet  on  September  17 
and  18, 1991  in  room  1912  from  9  a.m.  to 
5  p.m..  Department  of  State,  2201  C 
Street.  NW.,  Washington,  DC  20520. 

The  purpose  of  the  September  meeting 
will  be  to  review  US  contributions  for 
the  October  meetings  of  Study  Groups 
XVII  and  VIII,  and  to  consider  any  other 
business  within  the  scope  of  US  Study 
Group  D. 

The  meeting  will  also  consider 
proposals  for  the  reorganization  of 
Study  Groups.  The  September  17  and  18 
meetings  will  continue  the  work  of  the 
MHS-MD  Ad  Hoc  Group. 

Members  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 


the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  Office  of  Gary  Fereno, 
Department  of  State,  202-647-2592  (fax 
202-647-7407).  The  above  includes 
government  and  non-government 
attendees.  Notification  should  include 
Date  of  Birth  and  Social  Security 
Number.  All  attendees  must  use  the  C 
Street  entrance. 

Dated:  July  18, 1991. 
Earl  S.  Bariiely, 

Director,  Telecommunications  and 
Information  Standards,  Chairman  U.S.  CCTTT 
National  Committee. 
(FR  Doc.  91-18665  Filed  8-6-91.  8:45  am) 
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[Put>llc  Notice  1448] 

Si>ipping  Coordinating  Contmittee; 
Subcommittee  on  Safety  of  Life  at  Sea 
Worldng  Group  on  Buitc  Chemicals; 
Meeting 

The  Working  Group  on  Bulk 
Chemicals  of  the  Subcommittee  on 
Safety  of  Ufe  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  at  1  p.m.  on 
August  22. 1991,  in  room  2415.  at  VS. 
Coast  Guard  Headquarters,  2100  2nd 
Street,  SW.,  Washington,  DC  20593- 
0001.  The  purpose  of  the  meeting  is  to 
finalize  preparation  for  the  Zlst  Session 
of  the  Subcommittee  on  Bulk  Chemicals 
of  the  International  Maritime 
Organization  (IMO)  which  is  scheduled 
for  September  9-13, 1991.  at  the  IMO 
Headquarters  in  London. 

Among  other  things,  the  items  of 
particular  interest  are: 

a.  Amendments  and  interpretation  of 
the  Code  for  the  Construction  and 
Equipment  of  Ships  Carrying  Dangerous 
Chemicals  in  Bulk  (BCH  Code)  and  the 
International  Code  for  the  Construction 
and  Equipment  of  Ships  Carrying 
Dangerous  Chemicals  in  Bulk  (IBC 
Code). 

b.  Amendments  and  interpretation  of 
the  provisions  of  Annex  11  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL  73/78). 

c.  Amalgamation  of  the  lists  of 
hazardous  liquid  substances  carried  in 
bulk  under  the  requirements  of  Annex  II 
of  MARPOL  73/78  and  the  IBC  Code  and 
the  BCH  Code. 

d.  Amendments  and  interpretation  of 
the  provisions  of  the  Code  of  the 
Construction  and  Equipment  of  Ships 
Carrying  Liquefied  Gases  in  Bulk  (GC 
Code)  and  the  International  Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Liquefied  Gases  in  Bulk  (IGC 
Code). 


e.  Guidelines  for  technical  assessment 
for  intervention  imder  the  1973 
Intervention  Protocol. 

f..  Vapor  emission  control  systems. 

g.  Transboundary  movement  of 
wastes  by  sea. 

h.  Role  of  the  human  element  in 
maritime  casualties. 

i.  Air  pollution  from  ships. 

Members  of  the  public  may  attend  this 
meeting  up  to  the  seating  capacity  of  the 
room.  Interested  persons  may  seek 
information  by  writing:  CDR  K.). 
Eldridge,  U.S.  Coast  Guard  (G-4^TH-1), 
2100  Second  Street,  SW.,  Washington, 
DC  20593-0001  or  by  calling  (202)  267- 
1217. 

Dated:  July  29, 1991. 
Geoffrey  Oj;den, 

Chairman,  Shipping  Coordinating  Committee. 
|FR  Doc.  91-18644  Filed  8-6-91:  &45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Milwaukee,  Racine,  and  Kenosha 
Counties,  Wl 

aqency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  proposed 
extension  of  the  Lake  Arterial  in 
Milwaukee,  Racine  and  Kenosha 
Counties,  Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jacki  Lawton,  Environmental 
Coordinator,  Federal  Highway 
Administration,  4502  Vernon  Boulevard. 
Madison,  Wisconsin  53705-4905. 
Telephone  (608)  264-5967.  You  may  also 
contact  Ms.  Carol  Cutshall,  Director. 
Office  of  Environmental  Analysis, 
Wisconsin  Department  of 
Transportation,  4802  Sheboygan 
Avenue,  Madison,  Wisconsin  5370o. 
Telephone  (608)  266-9626. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  will  prepare  an 
Environmental  Impact  Statement  on  r 
proposal  to  extend  the  Lake  Arterial 
between  East  Layton  Avenue  in 
Milwaukee  County,  and  State  Trunk 
Highway  (STH)  31  in  Kenosha  County, 
Wisconsin,  a  distance  of  about  36.5  km 
(22  miles). 


The  extension  of  the  Lake  Arte 
south  of  Layton  Avenue  is  being 
considered  to  relieve  existing  coi 
on  north-south  arterials  and  to  pi 
for  projected  traffic  demand  in  t) 
corridor.  Alternatives  under 
consideration  include:  (1)  Take  n 
action;  (2)  construct  a  new  roadv 
adjacent  to  the  Chicago  and  Nor 
Western  Railroad  right-of-way  tl 
would  join  STH  31  south  of  the  F 
Kenosha  County  line;  (3)  widen  ! 
(Howell  Avenue)  along  its  presei 
alignment  with  a  connection  to  t 
railroad  alignment  between  STH 
(Ryan  Road)  and  Five  Mile  Road 
widen  Pennsylvania  Avenue  alo 
present  alignment  with  a  connec 
the  railroad  alignment  near  Oak 
Road.  Study  of  the  various  build 
alternatives  will  include  multim( 
transit  considerations. 

Information  describing  the  pro 
action  and  soliciting  comments  \ 
sent  to  appropriate  Federal,  Stat 
local  agencies,  and  to  private 
organizations  and  citizens  who  I 
previously  expressed,  or  are  knc 
have  interest  in  this  proposal.  A 
of  public  meetings  will  be  held  ii 
project  corridor  throughout  data 
gathering  and  development  of 
alternatives.  In  addition,  a  publi 
hearing  will  be  held.  Public  noti( 
be  given  of  the  time  and  place  ol 
meetings  and  hearing.  The  Draft 
be  available  for  public  and  agen 
review  and  comment  prior  to  th( 
hearing.  As  part  of  the  scoping  p 
an  interagency  coordination  mei 
will  be  held.  Agencies  having  ar 
in,  or  jurisdiction  regarding  the  \ 
action  will  be  contacted  regardii 
date  and  location  of  the  meeting 

To  ensure  that  the  full  range  o 
related  to  this  proposed  action  £ 
addressed  and  all  significant  iss 
identified,  comments  and  sugge: 
are  invited  from  all  interested  p; 
Comments  or  questions  concern 
proposed  action  and  the  EIS  she 
directed  to  FHWA  or  the  Wisco 
Department  of  Transportation  a 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assist 
Program  Numljer  20.Z05,  Highway  P 
and  Construction.  The  regulations 
implementing  Executive  Order  1237: 
regarding  intergovernmental  consul' 
Federal  programs  and  activities  app 
program.) 

Issued  on:  July  29, 1991. 
Robert  W.  Cooper, 
District  Er^ineer,  Madison,  Wiscon. 
|FR  Doa  91-18666  Filed  8-&-91:  8:45 
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e.  Guidelines  for  technical  assessment 
for  intervention  imder  the  1973 
Intervention  Protocol. 

f.. Vapor  emission  control  systems. 

g.  Transboundary  movement  of 
wastes  by  sea. 

h.  Role  of  the  human  element  In 
maritime  casualties. 

i.  Air  pollution  from  ships. 

Members  of  the  public  may  attend  this 
meeting  up  to  the  seating  capacity  of  the 
room.  Interested  persons  may  seek 
information  by  writing:  CDR  K.J. 
Eldridge.  U.S.  Coast  Guard  (G-^wTTH-l). 
2100  Second  Street.  SW..  Washington. 
DC  20593-0001  or  by  calling  (202)  267- 
1217. 

Dated:  )uly  29. 1991. 
Gooffrey  Ogden, 

Chairman,  Shipping  Coordinating  Committee. 
|FR  Doc.  91-18644  Filed  8-6-91:  ft45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement 
Milwaukee,  Racine,  and  Kertosha 
Counties,  Wl 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  proposed 
extension  of  the  Lake  Arterial  in 
Milwaukee.  Racine  and  Kenosha 
Counties,  Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jacki  Lawton,  Environmental 
Coordinator,  Federal  Highway 
Administration,  4502  Vernon  Boulevard, 
Madison,  Wisconsin  53705-4905. 
Telephone  (608)  264-5967.  You  may  also 
contact  Ms.  Carol  Cutshall,  EHrector, 
Office  of  Environmental  Analysis, 
Wisconsin  Department  of 
Transportation,  4802  Sheboygan 
Avenue,  Madison,  Wisconsin  5370o. 
Telephone  (608)  266-9626. 

SUPPUEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  will  prepare  au 
Environmental  Impact  Statement  on  r 
proposal  to  extend  the  Lake  Arterial 
between  East  Layton  Avenue  in 
Milwaukee  County,  and  State  Trunk 
Highway  (STH)  31  in  Kenosha  County, 
Wisconsin,  a  distance  of  about  36.5  km 
(22  miles). 


The  extension  of  the  Lake  Arterial 
south  of  Layton  Avenue  is  being 
considered  to  relieve  existing  congestion 
on  north-south  arterials  and  to  provide 
for  projected  traffic  demand  in  the  study 
corridor.  Alternatives  under 
consideration  include:  (1)  Take  no 
action:  (2)  construct  a  new  roadway 
adjacent  to  the  Chicago  and  North 
Western  Railroad  right-of-way  that 
would  join  STH  31  south  of  the  Racine- 
Kenosha  County  line:  (3)  widen  STH  38 
(Howell  Avenue)  along  its  present 
alignment  with  a  connection  to  the 
railroad  alignment  between  STH  100 
(Ryan  Road)  and  Five  Mile  Road:  and  (4) 
widen  Pennsylvania  Avenue  along  its 
present  alignment  with  a  connection  to 
the  railroad  alignment  near  Oakwood 
Road.  Study  of  the  various  build 
alternatives  will  include  multimodal 
transit  considerations. 

Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State,  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed,  or  are  known  to 
have  interest  in  this  proposal.  A  series 
of  public  meetings  will  be  held  in  the 
project  corridor  throughout  data 
gathering  and  development  of 
alternatives.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  As  part  of  the  scoping  process, 
an  interagency  coordination  meeting 
will  be  held.  Agencies  having  an  interest 
in.  or  jurisdiction  regarding  the  proposed 
action  will  be  contacted  regarding  the 
date  and  location  of  the  meeting. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  or  the  Wisconsin 
Department  of  Transportation  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  Intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

issued  on:  juiy  29. 1991. 
RotMrt  W.  Cooper. 

District  Er^ineer,  Madison,  Wisconsin. 
|FR  Doc  91-18666  Filed  8-6-91:  8:45  am| 
nixmo  cooc  mw-2>-m 


Environmental  Impact  Statement, 
Pulaski  and  Saline  Counties,  Arkansas 

agency:  Federal  Highway 
Administration  (FHWA).  DOT 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Pulaski  and  Saline  counties. 
Arkansas. 

FOR  FURTHER  INFORMATION  CONTACT 
H.C.  Wieland  Division  Administrator. 
Federal  Highway  Administration.  3128 
Federal  Office  Building,  Little  Rock. 
Arkansas  72201.  or  Lynn  Malbrough, 
Ecologist  U,  Environmental  Division. 
Arkansas  State  Highway  and 
Transportation  Department.  P.O.  Box 
2261.  Little  Rock,  Arkansas  72203. 
Telephone:  (501)  569-2281. 
supplementary  INFORMATION:  FHWA. 
in  cooperation  with  the  Arkansas  State 
Highway  and  Transportation 
Department  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  widen  Interstate  30 
from  four  lanes  to  six  lanes  and  to 
construct  interchange  and  frontage  road 
modifications  on  this  controlled  access 
facility.  The  project  will  serve  central 
Arkansas,  including  Pulaski  and  Saline 
Counties;  plus  interstate  traffic  utilizing 
Interstate  30.  The  proposed  project 
extends  along  Interstate  30  from  Geyer 
Springs  Road  in  southwestern  Little 
Rock.  Arkansas  to  the  Sevier  Street 
interchange  in  Benton.  Arkansas.  The 
proposed  interstate  modifications  will 
increase  the  capacity  of  Interstate  30  in 
southwestern  Little  Rock  and  Saline 
County.  The  proposed  project  will  match 
an  existing  six-lane  roadway  section 
that  extends  from  the  Geyer  Springs 
interchange  to  the  interchange  of 
Interstate  30  with  Interstate  40.  The 
proposed  interchange  modifications 
include  the  elimination  of  slip  ramps  on 
to  the  two-way  frontage  roads,  resulting 
in  a  more  effective  separation  of  the 
interstate  and  frontage  road  traffic. 
These  design  modifications  will  improve 
the  capacity  and  safety  of  this  section  of 
Interstate  30  and  its  frontage  road 
system.  The  primary  purpose  of  the  exit 
ramp  and  frontage  road  modifications  is 
to  improve  roadway  safety.  The 
approximate  length  of  the  proposed 
project  is  18  miles. 

Alternatives  to  be  considered  are:  (1) 
The  "Do-Nothing"  Alternative  where 
roads  are  constructed  according  to  the 
regional  plan  with  the  exception  of  the 
proposed  facility;  (2)  the  'Two-way 


Frontage  Roads"  Alternative  will 
include  the  Interstate  30  widening  plus 
modification  of  the  ramps  and  frontage 
roads  to  eliminate  the  slip  ramps 
between  the  main  lanes  and  the  two- 
way  frontage  roads;  (3)  the  "One-way 
Frontage  Road"  Alternative  will  include 
the  Interstate  30  widening  plus 
modification  of  the  ramps  and  frontage 
roads  to  provide  one-way  traffic 
movement.  Various  design  schemes  may 
be  studied  to  accomplish  the  design  goal 
of  two-way  or  one-way  frontage  road 
traffic  movements  under  these  two  basic 
alternatives. 

Letters  describing  the  proposed  action 
to  solicit  comments  will  be  sent  to 
appropriate  Federal,  state  and  local 
agencies,  major  Arkansas  newspapers, 
and  to  private  organizations,  including 
chambers  of  commerce,  conservation 
groups,  and  groups  of  individuals  who 
have  voiced  project  opposition  or 
concern  regarding  significant  project 
impacts.  After  the  letters  have  been  sent 
a  formal  scoping  meeting  will  be  held  to 
allow  local  officials  and  agency 
representatives  an  opportunity  to 
discuss  the  range  of  alternatives, 
impacts,  and  significant  issues  related  to 
the  proposed  project.  Following  the 
scoping  meeting  a  series  of  public 
involvement  sessions  will  be  held  in  a 
mobile  trailer  situated  directly  in  the 
areas  to  be  affected  by  the  proposed 
project.  A  public  hearing  will  be  held  to 
solicit  comments  from  the  public,  local 
officials  and  affected  Federal,  state  and 
local  agencies.  The  project's  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  and  during 
the  public  bearing.  Pubhc  notice  will  be 
given  of  the  time  and  place  of  the 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  July  30. 1991. 
CariKnchoMC. 

En  vironmental  and  Design  SpecialisU  Little 
Rock  Arkansas. 
(FTt  Doc.  91-18718  Filed  8-6-Bl:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Of'ice  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

(Docket  No.  91-083] 

Witchweed  Regulated  Areas 

Correction 

In  rule  document  91-15592  beginning 
on  page  29889.  in  the  issue  of  Monday. 
July  1, 1991,  make  the  following 
corrections: 

§301.80-2a    (Corrected] 

1.  On  page  28991,  in  the  first  column, 
in  §  301.80-2a,  in  the  fifth  paragraph,  in 
the  second  line,  "southeast"  should  read 
"southwest". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in  the  11th 
paragraph,  in  the  last  line,  after  "0.1" 
insert  "mile";  and  in  the  13th  paragraph, 
in  the  second  line,  "U.S.  Highway  24" 
should  read  "State  Highway  24". 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641 

(Docket  No.  910512-1180] 

Reef  Fish  Fishery  of  the  Gulf  of  Mexico 

Correction 

In  rule  document  91-17505  beginning 
on  page  33883  in  the  issue  of 
Wednesday,  July  24, 1991,  make  the 
following  correction: 

On  page  33883.  in  the  second  column, 
in  the  fourth  line,  the  effective  date 
"August  23, 1991"  should  read  "August 
19. 1991". 

WLLma  CODE  150S41.O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(Docket  Na  901231-1134] 

Tailing  and  Importing  of  Marine 
Mammals  Incidental  to  Commercial 
Fishing  Operations 

Correction 

In  notice  document  91-13877 
appearing  on  page  26995  in  the  issue  of 
Wednesday,  June  12. 1991,  make  the 
following  corrections: 

On  the  same  page  in  the  third  column, 
in  the  first  full  paragraph  a  portion  of 
the  text  was  omitted  and  should  read  as 
set  forth  below: 

On  March  25. 1991,  (56  FR  12367), 
NMFS  published  notification  in  the 
Federal  Register  of  the  effective  dates 
and  the  scope  of  the  intermediary  nation 
provisions  that  apply  under  section 
101(a)(2)(C)  of  the  Marine  Mammal 
Protection  Act.  That  notification 
specified  that  NMFS  will  adhere  to  the 
terms  of  the  court-ordered  embargo  with 
respect  to  any  measures  applied  to 
intermediary  nations  and,  therefore,  will 
request  the  U.S.  Customs  Service  to 
require  declarations  from  importers 
slating  that  imports  of  yellowfin  tuna 
and  products  derived  from  yellowfin 
tuna  are  not  harvested  with  purse  seines 
in  the  ETP  by  the  embargoed  harvesting 
nation. 

The  countries  of  Costa  Rica,  France, 
Italy,  Japan  and  Panama  are  believed  to 
have  recently  imported  yellowfin  tuna 
or  tuna  products  from  Mexico.  Importers 
are  hereby  notified  that  imports  of 
yellowfin  tuna  or  tuna  products  from 
these  five  nations  must  be  accompanied 
by  a  statement  declaring  that  the 
imported  merchandise  was  not 
harvested  with  purse  seines  in  the  ETP 
by  Mexican  vessels.  This  declaration  is 
in  addition  to  the  Yellowfin  Tuna 
Certificate  of  Origin,  SF370-1,  also 
required  at  the  time  of  entry. 

BILUNO  COOC  1505^)1-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  TQ91-4-21-001] 

Columbia  Cas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

Correction 

In  notice  document  91;17630 
appearing  on  page  34060  in  the  issue  of 
Thursday.  July  25, 1991.  make  the 
following  correction: 

On  the  same  page,  in  the  first  column, 
the  Docket  Number  was  omitted  from 
the  heading  and  should  read  as  shown 
above. 

BILUNQ  CODE  1S05-01-O 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP91-19S-000] 

Florida  Gas  Transmission  Co^  Petition 
for  Limited  Waiver 

Correction 

In  notice  document  91-17631  beginning 
on  page  34060  in  the  issue  of  Thursday, 
July  25, 1991,  make  the  following 
correction: 

On  the  same  page,  in  the  third  column, 
the  Docket  Number  was  omitted  from 
the  heading  and  should  read  as  shown 
above. 

BILLING  CODE  1S05-01-O 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  91N-0280] 

Drug  Export;  Human  T>Lymphotropic 
Virus  Type  1  (HTLV-1) 

Correction 

In  notice  document  91-17822  beginning 
on  page  34205  in  the  issue  of  Friday,  July 
26, 1991,  make  the  following  correction: 

On  the  same  page,  in  the  third  column 
a  portion  of  the  subject  heading  was 
incorrect  and  should  read  as  shown 
above. 

BILLING  CODE  150541-0 


DEPARTMENT  OF  THE  INTERIC 

Bureau  of  Land  Management 

(AZ-930-01-4214-11;  A-9708] 

Expiration  of  WittKlrawal  and  O 
of  Land;  Arizona;  Correction 

Correction 

In  notice  document  91-16587 
appearing  on  page  31961,  in  the  i 
Friday,  July  12, 1991,  in  the  third 
in  the  last  line,  "NEV^".  should  ri 
"NEy4". 

BILLma  COOE  19DS-01-O 

DEPARTMENT  OF  THE  INTERK 
Bureau  of  Land  Management 

(MT-930-4214-10;  NDM  79193] 

Proposed  Withdrawal  and  Oppi 
for  Public  Meeting;  North  Oaito 

Correction 

In  notice  document  91-15719  b 
on  page  30399,  in  the  issue  of  Tu 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TQ91-4-21-001] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

Correction 

In  notice  document  91;17630 
appearing  on  page  34060  in  the  issue  of 
Thursday,  July  25, 1991,  make  the 
following  correction: 

On  the  same  page,  in  the  first  column, 
the  Docket  Number  was  omitted  from 
the  heading  and  should  read  as  shown 
above. 

BILUNQ  CODE  ISOS-OI-O 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP91-196-000] 

Florida  Gas  Transmission  Co.; 
for  Limited  Waiver 

Correction 


Petition 


In  notice  document  91-17631  beginning 
on  page  34060  in  the  issue  of  Thursday, 
July  25, 1991,  make  the  following 
correction: 

On  the  same  page,  in  the  third  column, 
the  Docket  Number  was  omitted  from 
the  heading  and  should  read  as  shown 
above. 

BILLING  CODE  150»«1« 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  91N-0280] 

Drug  Export;  Human  T*Lymphotropic 
Virus  Type  1  (HTLV-1) 

Correction 

In  notice  document  91-17822  beginning 
on  page  34205  in  the  issue  of  Friday,  July 
26, 1991,  make  the  following  correction: 

On  the  same  page,  in  the  third  column 
a  portion  of  the  subject  heading  was 
incorrect  and  should  read  as  shown 
above. 

BILLING  CODE  150S-01.O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-930-01-4214-11;  A-9708] 

Expiration  of  WIttKlrawal  and  Opening 
of  Land;  Arizona;  Correction 

Correction 

In  notice  document  91-16587 
appearing  on  page  31961,  in  the  issue  of 
Friday,  July  12, 1991,  in  the  third  column, 
in  the  last  line,  "NEV^".  should  read, 
"NEy4".         I 

WLLmO  CODE  1SOS-01-0 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-930-4214-10;  NDM  79193] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  North  Dakota 

Correction 

In  notice  document  91-15719  beginning 
on  page  30399,  in  the  issue  of  Tuesday, 


July  2, 1991,  make  the  following 
corrections: 

1.  On  page  30399,  in  the  first  column, 
the  docket  number  should  read  as  set 
forth  above. 

2.  On  the  same  page,  in  the  same 
column,  in  the  SUMMARY,  in  the  second 
line,  "4,988,84"  should  read  "4,988.84". 

3.  On  the  same  page,  in  the  second 
column,  in  the  land  description,  under 
T.134  N.,R.  69  W.,  in  the  first  Une,  after 
"SWVi;"  remove  die  ".". 

4.  On  the  same  page,  in  the  same 
column,  in  the  land  description,  under 
T.135  N.,  R.  69  W.,  in  the  first  line,  after 
"NEVi"  insert  a  ".". 

5.  On  the  same  page,  in  the  third 
column,  in  the  land  description,  under  T. 
159  N.,  R.  100  W.,  in  Uie  first  line,  after 
"SWy4"  insert  a  ",". . 

BILLINO  CODE  1S0fr«1« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  73 

(Atrspace  Docket  No.  90-AWP-14] 

Consoiklatlon  of  Restricted  Ar*as  R- 
3104A  and  R-3104B  Island  of 
Kahoolawe,  HI 

Correction 

In  rule  document  91-15959  beginning 
on  page  30685,  in  the  issue  of  Friday, 
July  5, 1991,  make  the  following 
correction: 

§  73.31    [Corrected] 

On  page  30686,  in  the  first  column,  in 
S  73.31,  in  the  next  to  last  paragraph,  in 
the  second  line,  "Monday  and  Friday " 
should  read  "Monday  to  Friday". 

BIUJNQ  COOE  1$0MI14> 
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Federal  Re 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-34015;  FRt  3930-61 

Pesticide  Rereglstration;  Outstanding 
Data  Requirements  for  Certain  Ust  B 
Active  Ingredients  (Second  Notice) 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  in  1988  establishes  a  five- 
phase  process  for  the  reregistration  of 
pesticide  products  containing  active 
ingredients  "contained  in  any  pesticide 
first  registered  before  November  1. 
1984."  During  Phase  1  the  Environmental 
Protection  Agency  (the  Agency)  divided 
the  active  ingredients  subject  to 
reregistration  into  four  lists;  List  B  was 
published  in  the  Federal  Register  (54  FR 
22706)  on  May  25. 1989.  FIFRA  requires 
the  Administrator  during  Phase  4  of 
reregistration  to  publish  the  outstanding 
data  requirements  identified  for  those 
active  ingredients  being  supported  for 
reregistration.  The  Agency  published  in 
the  Federal  Register  (56  FR  6849)  on 
February  20, 1991  the  first  10  active 
ingredients  on  Ust  B  and  their 
outstanding  data  requirements.  This 
second  Notice  now  lists  the  outstanding 
data  requirements  for  30  more  active 
ingredients  on  List  B.  The  remaining 
ones  will  be  addressed  in  one  or  more 
additional  notices  to  be  published  in  the 
next  several  months. 

FOR  FURTHER  rNFOHMATION  CONTACT:  By 

mail,  Denise  Greenway,  Special  Review 
and  Reregistration  DiTision  (H-7508W], 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St..  SW.,  Washington.  DC  2046a  Office 
location.  Crystal  Station  1,  2800  Crystal 
Drive.  Arlington,  VA  22202.  Telephone 
No.  (703)  308-8179. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  identifies,  pursuant  to  FIFRA 
section  4(0(1)(B),  the  outstanding  data 
requirements  needed  for  reregistration 
of  certain  of  the  active  ingredients  on 
List  B.  That  section  also  calls  for  the 
separate  issuance  of  Data  Call-In 
notices  to  registrants  to  obtain 
information  satisfying  these  data 
requirements.  The  Agency  has  recently 
issued  such  Data  Call-in  notices  to  the 
appropriate  registrants. 

This  SUPPLEMENTARY 
INFORMATION  is  divided  into  four 
units.  Unit  I  provides  background 
information  on  pesticide  reregistration. 
Unit  II  discusses  the  requirements  of 
section  4(f)(1)(B).  Unit  UI  describes  the 
process  used  by  the  Agency  in 


identifying  outstanding  data 
requirements.  It  also  contains  a  table  of 
the  outstanding  data  requirements  for 
each  active  ingredient.  Unit  IV  describes 
the  Data  Call-In  notices  that  have  been 
issued  to  obtain  data  to  satisfy  the  data 
requirements  identified  in  this  Notice. 

I.  Background 

Section  4  of  FIFRA  as  amended  in 
1988  required  the  Agency  to  conduct 
pesticide  reregistration  of  older 
pesticides  in  five  phases.  In  Phase  1.  the 
Agency  published  Lists  A.  B,  C  and  D  of 
pesticide  active  ingredients  subject  to 
reregistration.  For  Lists  B,  C.  and  D  in 
Phase  2,  registrants  seeking 
reregistration  had  to  identify  for  the 
Agency  any  data  requirements  which 
registrants  believe  would  apply  to  their 
active  ingredients,  and  indicate  the  ones 
that  they  thought  were  now  satisfied 
For  those  that  were  not  satisfied, 
registrants  had  to  indicate  how  they 
would  fulfill  the  remaining  data 
requirements  necessary  for  the 
reregistration  of  their  products.  In  Phase 
3,  these  registrants  summarized  and  in 
some  cases  reformatted  studies  that 
they  believed  were  adequate  and  that 
they  had  previously  submitted  to  the 
Agency.  In  Phase  4.  the  Agency  is 
directed  to  review  the  materials 
submitted  by  registrants  in  Phases  2  and 
3.  and  to  identify  the  outstanding  data 
requirements  that  need  to  be  fulfilled  in 
order  for  the  Agency  to  determine 
whether  or  not  pesticides  containing 
particular  active  ingredients  are  eligible 
for  reregistration.  The  Agency  is  further 
directed  to  issne  Data  Call-in  notices  to 
obtain  data  to  satisfy  these  outstanding 
requirements.  Finally,  in  Phase  5,  the 
Agency  must  review  the  data  submitted 
by  re^strants;  determine  whether 
pesticides  containing  particular  active 
ingredients  are  eligible  for 
reregistration;  obtain  product-specific 
information  needed  to  determine 
whether  particular  products  should  be 
reregistered;  and  make  final 
determinations  on  whether  such 
products  should  be  reregistered.  The 
final  determination  on  reregistration  is 
to  be  based  on  whether  a  pesticide 
meets  the  standards  of  FIFRA  section 
3(c)(5).  which  prescribes  the  standards 
for  initial  registration  of  pesticides.  If 
the  Administrator  determines  that  a 
pesticide  should  not  be  reregistered, 
section  4  directs  the  Administrator  to 
take  appropriate  regulatory  action. 

Pursuant  to  FIFRA  section  4(cK2MB) 
the  Agency  published  in  the  FediimI 
Register  on  May  25. 1989.  a  list  of  229 
chemicals  (in  149  review  cases) 
constituting  List  B  of  reregistration.  The 
Agency  then  sent  guidance  on  ham  to 
comply  with  Phase  2  of  reregistration  to 


all  registrants  of  pesticides  containing 
active  ingredients  on  List  B.  Registrants 
were  required  by  August  25, 1989.  to 
inform  EPA  of  their  intent  to  seek  or  not 
to  seek  reregistration,  to  identify  data 
requirements  they  believe  applied  to  - 
their  active  ingredients  in  their  products, 
to  identify  the  data  requirements  for 
which  they  have  ah%ady  submitted 
adequate  data,  and  to  commit  to  replace 
missing  or  inadequate  data  concerning 
the  List  B  active  ingredients  contained  in 
their  products. 

To  assist  registrants  in  complying 
with  Phase  3,  the  Agency  issued  on 
December  24. 1989  the  FIFRA 
.Accelerated  Reregistration  — Phase  3 
1  echnical  Guidance  (EPA  No.  540/09-90- 
078).  This  document  provides  detailed 
instructions  on:  (i)  Summarizing  studies, 
(ii)  reformatting  studies,  (iii)  identifying 
adverse  information,  and  (iv)  identifying 
previously  submitted  studies  that  may 
not  fully  satisfy  current  requirements. 
To  meet  the  requirements  for  Phase  3, 
registrants  were  required  to  submit 
sunmiaries  of  previously  submitted 
studies  that  they  wished  to  rely  on  for 
reregistration.  Additionally,  for  studies 
submitted  prior  to  January  1. 1982, 
registrants  had  to  submit  a  reformatted 
version  of  the  study,  if  data  were  for 
certain  toxicological  and  residue 
chemistry  guidelines.  Registrants  were 
to  certify  that  the  raw  data  for  the 
previously  submitted  studies  were  either 
in  their  possession,  or  in  the  possession 
of  the  Agency,  or  were  readily 
accessible  elsewhere.  Registrants  were 
to  identify  and  submit  any  data 
considered  under  section  6(a)(2)  to  show 
an  adverse  effect  of  the  pesticide.  Also, 
registrants  were  to  identify  any  other 
information  they  considered  to  be 
supportive  of  registration.  And 
registrants  had  to  commit  to  fill  any  new 
data  gaps  identified  by  them.  FIFRA 
required  that  these  actions  be  completed 
by  registrants  of  products  containing 
List  B  chemicals  by  May  25. 1990. 

In  Phase  4,  the  Agency  has  been 
conducting  a  review  of  the  adequacy  of 
the  data  submitted  by  registrants  for 
active  ingredients  on  List  B  during 
Phases  2  and  3  and  in  compliance  with 
any  Data  Call-in  notices  previously 
issued  under  section  3(c)(2)(B)  of  FIFRA. 
The  purpose  of  the  Agency's  review  was 
to  systematically  identify  all  data 
requirements  for  active  ingredients  that, 
based  on  information  available  to  the 
Agsicy  at  this  time,  are  necessary  for  a 
d^ermination  of  eligibility  for 
reregistration.  For  many  active 
ingredients,  registrants  may  have 
already  committed  to  meet  some  of 
those  requirements  but  have  not  yet 
submitted  the  results  of  their  studies  to 


the  Agency.  The  Agency  comple 
review  of  the  first  10  List  B  activ 
ingredients  and  published  their 
outstanding  data  requirements  ii 
Federal  Register  on  February  20, 
Concurrently,  to  effect  the  subm 
those  data  for  which  commitmei 
not  yet  been  made,  the  Agency  i 
Data  Call-In  notices  to  affected 
registrants  for  the  additional  dal 
required  by  the  Agency.  This  Nc 
identifies  the  outstanding  data 
requirements  for  30  additional  a 
ingredients  on  List  B  that  were  r 
more  recently.  It  includes  any  n< 
requirements  identified  that  are 
subject  of  Data  Call-in  notices  b 
sent  to  affected  registrants,  as  w 
any  other  prior  commitments  of 
unfulfilled  data  requirements.  C' 
of  this  information  is  authorized 
the  Paperwork  Reduction  Act  bj 
Office  of  Management  and  Budg 
0MB  Control  No.  2070-0107. 


TABLE  1.- Study  7 


Guideline  Refa 


61-1 

6l-2(a)_.. 

61 -2(b) 

62-1 

62-2 ^. 

62-3 


Physical  and  Chemical  Characienstics^-.. 


63-2. 

63-3 

63-4 

63-6 

63-6 

63-7 

63-6 

63-9 

63-10 

63-11 

63-12 „. 

63-13 

63-14 

63-15 

63-16 

63-17 

63-18 : 

63-19 

63-20.. 

63-21 

64-1 _ 


Wjldl<le  and  Aquatic  Organisms  Data  Req 


71-1(a». 
7l-l(bK 


:± 


r 

7l-2(a).. 
71-2(b).. 
71-3. 

71-4<a) .^,.._ 

71-«(b)...-..i.^.. 

71-5(a) 

71-5{b)...- 
72-i(a)..-... 
72-1 (b) 
72-1(0 


•f— • 
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all  registrants  of  pesticides  containing 
active  ingredients  on  List  B.  Registrants 
were  required  by  August  25, 1989,  to 
inform  EP.A  of  their  intent  to  seek  or  not 
to  seek  reregistration,  to  identify  data 
requirements  they  believe  applied  to 
their  active  ingredients  in  their  products, 
to  identify  the  data  requirements  for 
which  they  have  aheady  submitted 
adequate  data,  and  to  commit  to  replace 
missing  or  inadequate  data  concerning 
the  List  B  active  ingredients  contained  in 
their  products. 

To  assist  registrants  in  complying 
with  Phase  3,  the  Agency  issued  on 
December  24, 1989  the  FIFRA 
Accelerated  Reregistration  — Phase  3 
7  echnical  Guidance  (EPA  No.  540/09-90- 
078).  This  document  provides  detailed 
instructions  on:  (i)  Summarizing  studies, 
(ii)  reformatting  studies,  (iii)  identifying 
adverse  information,  and  (iv)  identifying 
previously  submitted  studies  that  may 
not  fully  satisfy  current  requirements. 
To  meet  the  requirements  for  Phase  3, 
registrants  were  required  to  submit 
summaries  of  previously  submitted 
studies  that  they  wished  to  rely  on  for 
reregistration.  Additionally,  for  studies 
submitted  prior  to  January  1, 1982, 
registrants  had  to  submit  a  reformatted 
version  of  the  study,  if  data  were  for 
certain  toxicological  and  residue 
chemistry  guidelines.  Registrants  were 
to  certify  that  the  raw  data  for  the 
previously  submitted  studies  were  either 
in  their  possession,  or  in  the  possession 
of  the  Agency,  or  were  readily 
accessible  elsewhere.  Registrants  were 
to  identify  and  submit  any  data 
considered  under  section  6(a)(2)  to  show 
an  adverse  effect  of  the  pesticide.  Also, 
registrants  were  to  identify  any  other 
information  they  considered  to  be 
supportive  of  registration.  And 
registrants  had  to  commit  to  fill  any  new 
data  gaps  identified  by  them.  FIFRA 
required  that  these  actions  be  completed 
by  registrants  of  products  containing 
List  B  chemicals  by  May  25, 1990. 

In  Phase  4,  the  Agency  has  been 
conducting  a  review  of  the  adequacy  of 
the  data  submitted  by  registrants  for 
active  ingredients  on  List  B  during 
Phases  2  and  3  and  in  compliance  with 
any  Data  Call-in  notices  previously 
issned  under  section  3(c)(2)(B)  of  FIFRA. 
The  purpose  of  the  Agency's  review  was 
to  systematically  identify  all  data 
requirements  for  active  ingredients  that, 
based  on  information  available  to  the 
Agsicy  at  this  time,  are  necessary  for  a 
d^ermination  of  eligibility  for 
reregistration.  For  many  active 
ingredients,  registrants  may  have 
already  committed  to  meet  some  of 
those  requirements  but  have  not  yet 
submitted  the  results  of  their  studies  to 


the  Agency.  The  Agency  completed  its 
review  of  the  first  10  List  B  active 
ingredients  and  published  their 
outstanding  data  requirements  in  the 
Federal  Register  on  February  20, 1991. 
Concurrently,  to  effect  the  submission  of 
those  data  for  which  commitments  have 
not  yet  been  made,  the  Agency  issued 
Data  Call-In  notices  to  affected 
registrants  for  the  additional  data 
required  by  the  Agency.  This  Notice 
identifies  the  outstanding  data 
requirements  for  30  additional  active 
ingredients  on  List  B  that  were  reviewed 
more  recently.  It  includes  any  new  data 
requirements  identified  that  are  the 
subject  of  Data  Call-in  notices  being 
sent  to  affected  registrants,  as  well  as 
any  other  prior  conunitments  of 
unfulfilled  data  requirements.  Collection 
of  this  information  is  authorized  under 
the  Paperwork  Reduction  Act  by  the 
Office  of  Management  and  Budget  under 
0MB  Control  No.  2070-0107. 


II.  Outstanding  Data  Requirements 

Section  4  (f)(1)(B)  of  FIFRA  requires 
the  Agency  to  publish  this  Notice  of 
outstanding  data  requirements  for  each 
active  ingredient  on  Reregistration  List 
B.  The  Agency  has  been  conducting  a 
review  of  the  information  provided  on 
all  List  B  submissions  on  record  for  data 
adequacy  and  completeness,  and  has 
identified  in  this  foUowup  Notice  a 
partial  list  of  those  chemicals  with 
outstanding  data  requirements.  Section 
2(ff)  of  FIFRA  defines  outstanding  data 
requirements  as  "a  requirement  for  any 
study,  information,  or  data  that  is 
necessary  to  make  a  determination 
under  section  3(c)(5)  and  which  study, 
information,  or  data  —  (A)  has  not  been 
submitted  to  the  Administrator,  or  (B)  if 
submitted  to  the  Administrator,  the 
Administrator  has  determined  must  be 
resubmitted  because  it  is  not  valid, 
complete,  or  adequate  to  make  a 
determination  under  section  3(c)(5)  and 
the  regulations  and  guidelines  issued 
under  such  section." 


For  purposes  of  the  Federal  Register 
notice,  outstanding  data  requirements 
include  all  requirements  identified  by 
the  Agency  which  have  yet  to  be 
satisfied  at  the  active  ingredient  level, 
before  or  pursuant  to  Phases  2,  3,  and  4 
of  reregistration.  If  registrants 
committed  during  Phases  2  and  3  or 
pursuant  to  prior  actions  to  submit  data 
to  fulfill  certain  data  requirements,  and 
the  data  have  not  yet  been  submitted, 
the  Agency  is  identifying  them  as 
outstanding.  Upon  review  of  the 
completed  studies  submitted  either  in 
response  to  earlier  Data  Call-In  notices 
or  as  part  of  the  reregistration  process, 
the  Agency  may  need  to  call  in  some 
additional  studies  before  a  final 
determination  on  reregistration  can  be 
made. 

As  in  the  previous  Federal  Register 
notice,  the  following  Table  1  provides  a 
complete  listing  of  the  Guideline 
Reference  Numbers  (GRN)  and 
corresponding  titles  for  the  data 
requirements  referred  to  in  this  Notice. 


TABLE  1.—  Study  Titles  and  Guioeune  Reference  Numbers  of  Reregistration  Data  Requirements 


Guideline  Reference  No. 


61-1 -.. 

6l-2(a)_ 

61 -2(b) 

62-1 

62-2 - 

62-3 


Physical  and  Chemical  Characteristics'.. 


63-2 

63-3  ._ 

63-4 

63-5 

63-6 

63-7 

63-8 

63-9 

63-10 

63-11 

63-12 

63-13 

63-14 

63-15 

63-16 

63-17 

63-18 

63-19 

63-20 

63-21 

64-1 _ 


Wildlife  and  Aquatic  Organisms  Data  Requirements*.. 


71-1(a».. 
7l-l{b>.. 

71-2(a).. 
71-2(b).. 
71-3  ...... 

7l-4<a).. 
71-4<b).. 
71-5(a).. 
71-5{b).. 
72- 1  (a).. 
72-1  (b).. 
72-1(0).. 


Test  Of  Study 


Product  Identification  and  Disclosure  of  Ingredients' 

Description  of  Beglnnirtg  Materials  and  Manufacturing  Process' 

Discussion  of  Formation  of  Impontjes' 

Pretiminary  Analysis* 

CartMlcation  of  Unvts* 

Analytical  Methods  to  Venfy  Certified  Limits* 


Color 

Physical  State 
Odor 

Melting  Point 

Boiling  Point 

Dertsity,  Bulk  Density,  or  Specific  Gravity 

SolubHity 

Vapor  Pressure 

Dissociation  Constant 

Octanoi/Water  Partition  Coefficient 

PH 

Stability 

Oxidizing  or  Reducing  Action 

Rammability 

Explodatxiity 

Storage  St^)iltty 

Viscosity 

MisdbiMy 

ContMlon  Characteristics 

Oielcciric  Breaiulo«»n  Vottage 

Submittal  of  Samples 


Acute  Avian  Oral  ToxKity  (LOSO)  m  Bobvmite  QuaH  or  Mallard  Dudt 

Acute  Avian  Oral  Toxicity  (LOSO)  in  Bobwhite  OuaH  or  Mallard  Dudt  (Usmg  Typtcal 

End-Use  Product) 
Acute  Avian  Dietary  Toxicity  (LCSO)  in  Bobwhite  OuaM 
Acute  Avian  Dietary  Toxicity  (LCSO)  in  Mallard  Duck 
Wild  Mammal  Toxicity  Test 
Avian  Reproductive  Toxictty  in  Botxwhite  OuaH 
Avian  Reproductive  Toxicity  in  Mallard  Ducfc 
Simulated  Terrestnal  Field  Study 
Actual  Terrestnal  Field  Study 
Fish  Toxicity  in  BluegM  Sunfish 

Fish  ToxxTty  tn  Bluegrfl  Suntah  (Usmg  Typical  End-Use  Product) 
Fish  Toxicity  in  Rainbow  Trout 
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TABLE  1.—  Stuov  Titles  amo  Guoeline  Reference  Numbers  of  Rcregbtration  Data  Requirements— Continued 


Cuidrtim  n««eMnc6  Mft 


78-tid)„. 
72-2(a)... 
72-2W.. 


72-3W. 
72-3(b).. 
72-3(c)- 


72-3(«l) 

72-3(e» 


72-3(f) 


72-4(a).. 
7»-«<b)- 

72-6 

72-6 

72-7(8).. 
72-7(b).. 


Toxicology  Data  Requirefnents* 


81-1. 
81-2. 
81-3. 
81-4. 
81-5. 
81-6. 
81-7. 
82-l(a).. 


82-1(b) 

82-2 

82-3 _.. 

82-* 

82-5(a) 

82-6(b) _ 

83-1  (a) 

83- Kb) 

e3-2(a) 

83-2(b) 

83-3<a) 

83-3(b) 

83-4 

83-5 ,. 

84-2(a) 

84-2<b) 


Test  of  Study 


85-1. 
85-2. 
86-1. 


Plant  Protectioo  Data  Requiramants'* . 


122-l(a) 

122-1(b) 

122-2 _ 


Tiarl 


123-1(a) 

123-1  (b) 

123-2 


Ttar2 


124-1. 
124-2.. 


Itarl 


Reentry  Protaction  Data  Requirementa'  •. 

132-I(a) 

132-1(b) 

133-3 

133-4 

Non-Tafjet  Insect  Data  Haquiwn>en<a'*_ 


141-1 „ 
141-2.. 
141-5. 


Biochemtca)  Pesticktes  Data  Requiremeota'*. 

(a)  PfoAict  Analysis  Data  Requlfementa..-.. 

151-10 „      _ 

151-11 

'51-12 

151-13 _.......„ 

151-15 


_Fl8h  Toxicity  In  RainOow  Trout  (Using  Typica*  End-  Uaa  Product> 
iBveftatorate  Toxicity  Fraahwater  LC50  (Daphnia  Pretefrad) 
Invartsbcate  Toxicity  Frasl«v«alar  LCSO  {paphnia  Preferred-Using  Typical  Entf-Usa 

Ptoduct) 
Toxicity  to  Estuarine  and  Maitne  Organiama  (in  Fish) 
Toxicity  to  Estuarlr>e  and  Marine  Organisms  (in  Molluslts) 
Toxicily  to  Estoartne  and  Manne  Organisms  (in  Shrimp) 

Toxictty  to  Eataaitna  and  Marina  Organtsms  (Wi  Fiatt  -  Using  Typical  End-Uaa  Product) 
Tooddty  to  Estuarina  and  Marine  Organisms  (in  IMoituaita  -  Usino  Typical  End-Uaa 

Product) 
Toxicity  to  Esiuanna  and  Marine  Organisms  ()n  Shrimp  •  Using  Typical  End-Uaa 

Product) 
Eaify  Uie  Staqe  in  Fish 

Life  Cycle  m  Aquatic  IrTvartebrates  (AyViflM/Myaid) 
Fish  Lite  Cyde  Study 
Aquatic  Organism  Accumulation  Study 
Simulated  Field  Tests  for  Aquatic  Organisma 
Actual  Ftakt  Testa  lor  Aquatic  Organisms 


Acute  Oral  Toxicity  in  the  Rat 
Acute  Dermal  Toiddty 
Acute  Inhalation  Toxicity  \n  the  Rat 
Primary  Eya  Initatton  in  t>ie  Rabbit 
Primary  Oarmal  Imiatlon 
Dermal  Sensitization 
Acuta  Delayad  NewDtoridly  in  the  Hen 
90-Day  Faadhig  Skidr  In  th«  Rodent 
90-Day  Feeding  Study  in  the  Mon-Rodent 
21-Oay  Dermal 
90-Day  Sutxtwonic  Dermal 
90-Oay  Inhalation  in  Rat 
90-Day  Neurotoxicity  In  Hen 
90-Day  Neurotoxicity  m  the  Mammal  (Rat  Preferred) 
Chronic  Feeding  Study  In  the  Rodent 
Chronic  Feeding  Study  in  the  Non-Rodent 
Oncogenicity  Study  in  the  Rat 
Oncogenicity  Study  In  the  Mouse 
Teratoaenidty  in  tf>e  Rat 
Teratogenicity  in  the  Rabbit 
2-Generatton  Reproduction  Study  in  ttte  Rat 
Chrome  Feeding/Oncogeniclty  In  tfw  Ral 
Gene  Mutation 

Structural  Chromosome  Aberration 
Ottier  Genotaxic  Effects 
General  MataboHsrrr 
Dermal  Penetration 
Domaallc  Arwnal  Safety 


Seed  Gamnination  and  Seedling  Emergence 
Vagetative  Vigor 
AquatK  Plant  Growth 

Saad  Garminatiea  and  Seedling  Emerganca 

Vagatativa  Vigor 
Aquatic  Plant  Growth 

TarrasMal  Field 
Field 


Foliar  Residua  Dissipation 

So*  Reaidua  Dissipation 

Dermal  Passive  Dosimetry  Exposure 

Inhalation  Pasaiva  Dosimetry  Exposure 


Honey  Bee  Acute  Contact  (LD50) 

Honey  Bee  Toxicity  of  Residuaa  on  Foliaga 

Field  Taaing  for  Pollinators 


Product  Mantity 

Mamdacturlng  Process 

niariwsicn  of  Formation  of  Unintentional  Ingradtonta 

Analysta  at  Sampiea 

Cadilicaiion  of  Limita 


Federal  Re 


TABLE  1.—  Study  Titles 


Guidelina  Rata 


161-16 

t51-17(a) ......... 

161-17(b)....i.... 

151-17(0)....-;..... 

161-17(d) ....;-... 

15l-l7(e) 

151-17(f) 

151-17(g)  

151-17(h) 

151-17(i) ._... 

151-17(i) 

151-17(k) _... 

151-17(0.. 

151-17(m) 

151-17(n)_ 

151-17(0) 

161-17(p) 

151-18 


(b)  Residue  Data  Requirements.. 


l53-3(a) 

153-^b) 

153-3(c) 

153-3(d) 

153-3(e) 

153-3(f) 

153-3(g) 

153-3(h) 

163-3(0 

153-3<D 

153-3(l<) 

153-3(0.. 
153-3(m)„ 
153-3(n)... 
153-3(0)... 


(c)  Toxicology  Data  Requirements. 


TIar 


152-10.. 
162-11. 
152-12. 
162-13. 
162-14. 
152-15- 
152-16.. 
162-17. 
152-18.. 
152-20.. 
152-21 .. 
152-22. 
152-23. 

152-19. 
152-24. 

152-26. 
152-29- 


Tlarl 


(d)  Ncntarget  Organisffl.  Fata  and  Expr 

TIar 

164-6 

164-7 

164-e 

164-« 


154-10„. 
154-11... 

166-4(a).. 
t66-4(b).. 

155-6 

156-6 

165-7 

166^  — 

16&-« — 

166-10. 

186-11. 

166-12. 

166-13- 

164-12.. 


TIarl 


narl 


/  Wednesday,  August  7,  1991  /  Notices 


MSERS  OF  RCREGtSTRATION  DATA  REQUIREMENTS— Continued 


Fhh  Toxicity  In  RaWiow  Trout  (Using  Typical  End-  Um  Product^ 

Invwtefcrate  Toxicity  Frwhwater  LC60  (Daphnia  Preferred) 

mvertebnte  Toxicity  FrMhwater  LCSO  iPaphnia  Preferred-Uslns  Typical  Entf-Usa 

Prodijct) 
Toxictty  to  Estuarine  and  Mafine  Organiamt  (in  Fiah) 
roxiaty  to  Estuarlr>e  and  Marine  Organisms  (In  Molluska) 
roxicily  to  Eatuartne  and  Marine  Organisms  (tn  Shrrnip) 

Toxicity  to  Eatbanna  a«id  Marin*  Organtsms  (in  Fiafi  -  Uaing  Typieat  End-Use  Product) 
roxicity  to  Estuarina  and  Marine  Organiama  (in  MoNuaita  -  Uang  Typical  End-Uae 

Product) 
roxiaty  to  Estuanna  and  Marine  Organiama  (in  Shrimp  •  Using  Typical  End-Use 

Product) 
Early  Uie  Stage  in  Fish 

jfe  Cyde  m  Aquatic  Irrvertetirates  (/^wVMw/Myaid) 
-iah  Life  Cyde  Study 
^quatic  Organism  Accumulation  Study 
Simutated  Field  Tests  for  Aquatic  Organisnia 
Actual  Fiaid  Tasta  tor  AquaUe  Organisma 


^cufe  Oral  Toxicity  in  the  Rat 

Vcute  Dermal  Toxicity 

teute  Inhalation  Toxicity  ir»  the  Rat 

^"nmary  Ey«  Initalton  in  the  Rabtxt 

^>rvnary  Oarmai  ImtaUon 

Dermal  Sensitization 

^cute  Doiayed  Neurotoxicity  In  the  Hen 

K)-Day  Feeding  Study  m  the  Rodent 

»0-Day  Feeding  Study  m  the  Non-Rodent 

Jt-Oay  Dermal 

10-Day  Sutx*ror)ic  Dermal 

lO-Day  Inhalation  in  Rat 

»0-Day  Neurotoxiaty  In  Hen 

10-Day  Neurotoxicity  m  the  Mammal  (Rat  Preferred) 

:^ornc  Feeding  Study  in  ttie  Rodent 

Bronte  Feeding  Study  in  the  Non-Rodent 

Jncogerncrty  Study  in  the  flat 

>>cogenicity  Study  In  the  Mouse 

'eratoaenicity  In  ttie  Rat 

eratogenidty  in  the  Rabbit 

l-Generatton  Reproduction  Study  In  the  Rat 

^hfon«:  Feedlng/Oncogenicity  In  ttw  Rat 

^ene  Mutation 

>tructurai  Chromosome  Aberration 

Jttier  Gerxrtoxic  Effects 

leneral  Metaboliaiw 

dermal  Penetration 

Domeatic  Arwaal  Safety 


ieed  Gennination  and  Seedling  Emergence 
Vegetative  Vigor 
iquatK  Plant  GroiMth 

lead  GarTninatiea  and  Seedling  Emergertca 
'egatadv*  Vigor 
kquotic  Plant  Growth 

eiTesWal  Field 
iquatic  Field 


dliar  Rasidua  Dissipation 

io*  Reaidua  Ossipatlon 

lermal  Passive  Dosimetry  Exposure 

ihalation  Pasaiv*  Dosimetry  Exposure 


loney  Bee  Acute  Contact  (LD50) 

loney  Bee  Toxicity  of  Reaiduaa  on  Foliage 

iaU  Teeing  for  Pollinalora 


voAict  Idantity 

lanii(acturir«g  Procesa 

tacuaaicin  of  Formation  of  U««intentlonal  Ingradlenta 

nalysiaof  Samples 

artificalion  of  Limits 
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TABLE  1.—  Study  Titles  and  Guideune  Reference  Numbers  of  REREGtsTTurtON  Data  Requirements— Continued 


Quidelina  Hefaianca  No. 


151-16 

t61-17(a) 

151-17(b) 

151-17(c) 

161-17(d) 

151-17(e) 

151-17(1) 

151-1 7(g)   ..... 

151-17(h)  

151-17(i) 

151-17(D. 

151-17(l<) _ 

151-17(1) 

151-1 7(m) 

151-17(n)_ 

151-17(0) 

1 61  -1 7(p) 

151-18 _ 

(b)  Residue  Data  Requlrefnents 

153-3(a) 

153-3(b) 

153-3(C) 

153-3(d) „ 

153-3(e) 

153-3(f) 

153-3(g) 

153-3(h)... 

153-3fi) .: 

153-3(0 

153-3(lj) 

153-3(1) 

153-3(m) „ 

153-3(n) 

153-3(0) 

(c)  Toxicology  Data  Requirements 

152-10... 
162-11.. 
152-12... 
152-13.. 
152-14... 
152-15-. 
152-18. 
162-17. 
152-18.. 
152-20.. 
152-21 .. 
152-22.. 
152-^.. 


162-19... 
152-24 


TIarl 


.    152-26 

152-29 

(d)  Ncntarget  Organism.  Fata  and  Expraaslon  Data  Raquirements- 

Tlarl 

164-8 


164-7 

164-8 

164-8 

154-10 

154-11 


166-Ha).. 
156-4(b).. 

165-« 

155-8.. 
165-7  ._ 
166-8_ 
156-8- 
166-10- 
186-11- 
166-12- 
166-13- 


TtarH 


164-12.. 


TIarM 


Tail  ol  Study 


Analytical  Methods 
Color 

Physical  State 
Odor 

Melting  Point 
Boiltng  Point 

Density,  Bulk  Density,  Specific  Gravit' 
Solubility 
Vapor  Pressure 
PH 

Stability 
Flemmability 
Storage  Stability 
Viaooaity 


CocToaion  Characteristics 
Octanol/Water  Partition  Coefficient 
Submittal  of  Samples 


Qtamical  Identity 
Directions  lor  Use 
Nature  ol  the  Residue  (plantt) 
Nature  of  the  Residue  (livestock) 
Residue  Analytical  Mettxx) 
Magnitude  ol  the  Residue  (crop  field  thals) 
Magnitude  of  the  Residue  tp<t>cessed  lood/leed) 
Magnitude  of  the  Residue  (meat/milk/poultry/eggs) 
Magnitude  ol  tfie  Residue  (potabla  water) 
(Magnitude  of  the  ResK)ue  (fish) 
Magnitude  of  the  Residue  (imgated  crops) 
Magnitude  ol  trie  Residue  (food  handUng) 
Reduction  of  Residue 
Proposed  Tolerance 
Reasonable  Grounds  m  Support  ol  the  Petition 


Acute  Oral  Toxicity 
Acuta  Dermal  Toxictty 
Acute  Inhalation 
Primafy  Eye  kntatlon 
Phmary  Dermal  Irritation 
Hyper»ensitr>nty  Study 
Hyperaensitrvity  Incidents 
Studwalo  Oetect  Genotoxlcity 
Immunotoxiaty 
90-Oay  Feeding 
90-Day  Dermal 
90-O*y  Inr^tatKin 
Taratogentaty 

Mammaflan  Mutagenicity  Tests 
Immune  Response 

Chronic  Exposure 
Oncogenicity 


Avian  Acuta  Oral 

Avian  Dietary 
Fraahwater  Hah  LCSO 
Freshwater  Irtvertebrate  L.C50 
Nontarget  Plant  Studtos 
Nontarget  Insect  Testing 

VolatiMy  Study  (Lab) 
Voiailllty  Study  (FieKQ 
Diapanaar-Waler  LaacNng 
Adaorpaorv-Oesorptioo 
Octanoi-Watar  Partiton 
U.V.  Abaorption 
Hydrolya« 

Aarobic  Soil  Metabolism 
AarobK  Aquatic  Metaboiwn 
So*  Photoiysta 
Aquatic  Photolysis 

Tairaalri^  WHdMa  Testing 
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TABLE  1.—  Study  Titles  and  Guideune  Reference  Numbers  of  Rereqistration  Data  Requirements— Continued 


GukMine  Ratarenc«  No. 


154-13. 
154-14.. 
154-15.. 


Environmental  Fate  Data  Requirefnents'* . 
160-5 _ 

161-2™!! 

161-3..... 

161- 

162-1 . 

162-2. 

162-3. 

162-4. 

163-1. 

163-2.. 

163-3.. 

164-1.. 

164-2. 

164-3. 

164-4„ 

164-5. 

165-1. 

165-2.. 

165-3. 

165-4. 

165-5.. 


.  Aquatic  Animal  Tasting 
Nontarget  Plant  Studie* 
Nontargat  Insect  Testing 


Groundwater  Studies  Data  Requirements'*.. 


166-1 ... 
166-2... 
166-3... 


Reskkial  Chemistry  Data  Requirements'*.. 


171-2 

171-3 „.. 

171 -4(a) 

171-4(b) 

171 -4(c) 

171-4(d) 

171 -4(e) 

171 -4(f) 

171-4(g)...„. 

171-4(h) 

171-4(i) 

171-4® 

171-4(lt) 

171-4(1) 

171-5 

171-6 

171-7 

171-13 


Spray  Drift  Data  Requlremenlsi^~ 


201-1. 
202-1. 


Test  of  Study 


-1) 


Cfiemical  Identity  (  See  also  61- 

Hydrolysis 

Pfiotcdegradatlon  in  Water 

Ptwtodegradation  on  Soil 

Pfxjtodegradation  In  Air 

Aerobic  Sod  Metabolism  Study 

Anaerobic  Soil  Metatx>lism  Study 

Anaerobic  Aquatic  Metabolism  Study 

Aerobic  Aquatic  Metatxilism  Study 

Leaching  and  Adsorption /Desorption 

Latioratory  Volatility  Study 

Field  Volatility  Study 

Soil  Field  Dissipation  Study 

Aquatic  Sediment  Field  Dissipation  Study 

Forestry  Field  Dissipation  Study 

Combinations  and  Tank  Mixes 

Long  Term  Soil  Dissipation  Study 

Confined  Rotational  Crop  Study 

Field  Rotational  Crop  Study 

Accumulation  in  Inigated  Crop* 

Accumulation  in  Fish 

Accumulation  in  Aquatic  NorvTarget  Organisms 


Small  Scale  Prospective  Groundwater  Monitoring  Study 
Small  Scale  Retrospective  GrourKtwater  Monitoring  Study 
Large  Scale  Retrospective  Groundwater  Monitoring  Study 


Chemical  Identity 

Directions  For  Use 

Nature  of  Residue  in  Plants 

Nature  of  Residue  in  Livestock 

Residue  Artalytical  Method  (Plants) 

Residue  Analytical  Metfiod  (Animals) 

Storage  Stability 

Magnitude  of  the  Residue  in  Potable  Water 

Magnitude  of  the  Residue  in  Fish 

Magnitude  of  the  Residue  In  Irrigated  Crops 

Magnitude  of  the  Residue  in  Food  Handling 

Magnitude  of  tfie  Residue  in  Meat/Milk/Poultry/Eggs  (Feeding/Dermal  TreatmenO 

Crop  Field  Trials 

Magnitude  of  the  Resklue  in  Processed  Food/Feed 

Reduction  of  Resklues 

Proposed  Tolerarx» 

Reasonable  Grounds  In  Support  of  Petilion 

Analytk^  Reference  Standiard 


Droplet  Size  Spectrum 
Drift  FieM  Evaluation 


'  40  CFR  158.155:  Product  Composition:  Subdiviston  D.  Product  Chemistry  NTIS  PB83-153890;  Addendum  1,  NTIS  PB88-191705 

•  40  CFR  158  160  Descnptwn  of  Matonals  Used  to  Produce  the  Product  40  CFR  158.162:  Description  of  Production  Process;  40  CFR  158.165:  Desoiptton  of 
Formulatwn  Process:  Subdivision  D.  Product  Chemistry  NTIS  PBe3-153890:  Addendum  1,  NTIS  PB88-191705. 

•  40  CFR    158167:   Discusswn  of  Formation  of   Impunties;   Subdiviswn   D.   Product  Chemistry:   NTIS  P883-153890;   Addendum   1,  NTIS  9886-191705. 

•  40  CFR  158  170:  Preliminary  Analysis;  Subdivision  D.  Product  Chemistry  NTIS  PB  83-153890;  Addendum  1,  NTIS  PB88-191705. 

•  40  CFR  158  175:  Certified  Limrts;  Sutidiviskxi  D,  Product  Chemistry  NTIS  P883-153890:  Addendum  1,  NTIS  PB88-191705. 

•  40  CFR  158  180:  Enforoerr>ent  Analytical  Method;  Subdivision  D,  Product  Chemistry  NTIS  PB83-153890;  Addendum  1,  NTIS  PB86-191705. 

'  40  CFR   158.190:   Physical  and  Chemical  Charactenstics;  Subdiviston  D.  Product  Chemistry   NTIS  P883-153890;  Addendum  1,  NTIS  PB88-191705. 

•  40  CFR  158.490:  Subdivision  E,  Hazard  Evaluation:  Wikllife  and  Aquatic  Organisms,  NTIS  PB83-153908;  Addendum  1.  NTIS  PB86-246176;  Addendum  2. 
PB87-207700;  Addendum  3,  NTIS  PB88-1 1 7288. 

•  40  CFR  158.340;  Subdiviston  F.  Hazart  Evaluation:  Human  and  Domestk:  Animals,  NDS  PB83-153916  (oW);  NTIS  PB86-108958  (revised);  Addendum  1,  HT\S 
PB86-248184;  Addendum  2,  NTIS  P888-162292;  Addendum  3.  I^IS  Pe88-161179;  Addendum  4,  NTIS  PB88-162227;  Addendum  5,  NTIS  PB88-162219;  Addendum 
6,  NTIS  PB89-1 24077;  Addendum  7,  NTIS  P889-1 24085;  Position  Document  Maximum  Tolerated  Dose.  NTIS  P888-1 16736. 

'0  40  CFR  158.540;  Subdiviston  J.  Hazard  Evahjation:  Non-Target  Plants,  NTIS  PB83-153940. 

"  40  CFR  158.390:  Exposure;  Subdivision  K.  Reentry  Protection:  NTIS  PB83-1 53940. 

'•  40  CFR  158  590;  Subdivision  L  Hazard  Evaluation:  Non-Target  Insea  NTIS  PB83-153957;  Addendum  1.  NTIS  PB88-1 17296. 

'»  40  CFR  158  690:  Biochemtoal  Pestkades  Data  Requirements:  Subdivision  M.  Biorational  Pesttoides:  NTIS  PB83-1 53965. 

<«  40  CFR  158290;  Subdivtsioo  N,  Chemist7:  Environmental  Fate,  NTIS  P883-153973;  Addendum  1,  NTIS  PB86-247848;  Addendum  2.  NTIS  PB87-208393; 
Addendum  3.  NTIS  PB88-1 59892;  Addendum  4,  hJTIS  PB86-1 59900;  Addendum  5.  NTIS  9888-161187;  Addendum  6,  NTIS  P888-161195;  Addendum  7,  NTIS  P888- 
191721;  Addendum  8.  NTIS  PB88-191739. 

"  Pesticide  Assessment  Guidelines  for  groundwater  studies  are  being  devetoped;  for  further  informatton,  contact  EPA's  Offtoe  of  Pesttotoe  Programs. 
Environmental  Fate  and  Effects  Divtsiorv  Environmental  Fate  and  Groundwater  Brarxrfi 

..^J*J?  ^"  158.240;  Subdivision  O.  Residue  Chemistry  NTIS  P883-1539ei;  Addendum  1.  NTIS  PB86-203734;  Addendum  2,  NTIS  P886-248192;  Addendum  3, 
NTIS  P887-208641;  Addendum  4,  NTIS  PB88-117270;  Addendum  5,  NTIS  PB88-124003,  Addendum  6.  NTIS  PB88-191713;  Addendum  7.  NTIS  PB89-12459a; 
Addendum  8,  NTIS  PB89-124606. 

"  40  CFR  158.440;  Subdiviston  a  Pesttotoe  Sprty  Drift  Evakjattoo:  NTIS  9884-169216. 


For  further  information  and  dec 
regarding  specific  data  requirer 
criteria  for  testing,  and  general 
on  data  acceptability,  consult  tl 
Accelerated  Reregistration — Ph 
Technical  Guidance  document 
(December  24, 1989),  and  the  Pc 
Assessment  Guidelines  availab 
the  National  Technical  Informa 
Service  (NTIS),  Attn:  Order  Dei 
Port  Royal  Road,  Springfield,  V 
(Tel:  703-487-4650). 

III.  Partial  Listing  of  List  B  Acti 
Ingredients  Outstanding  Data 
Requirements 

The  pesticide  reregistration  e 
under  section  4  has  proved  to  b 
monumental  undertaking  requii 
significant  effort  and  resources 
both  the  Agency  and  the  pestic 
industry.  The  ALgency  received 
approximately  200  List  B  Phase 
submissions  for  review  of  data 


Butyl-A^«thyt.«,«4i 


2-<(p<:htoropbenyl 


S«thyt /V^thytcyd 


Jl&5-Tr«Mty4  phoi 
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Test  o(  Study 

Aquatic  Animal  Testing 
Nofitarget  Plant  Studie* 
Nontargat  Insect  Testing 


Otemical  Identity  (  See  also  61-1) 

Hydrolysis 

Photcdegradation  in  Water 

Ptwtodegradation  on  Soil 

Ptxjtodegradation  In  Air 

Aerobic  Sod  Metabolism  Study 

Anaerobic  Soil  Metabolism  Study 

Anaerobic  Aquatic  Metabolism  Study 

Aerobic  Aquatic  Metatxilism  Study 

Leaching  and  Adsorption /Desorption 

Laboratory  Volatility  Study 

Field  Volatility  Study 

SoH  Field  Osslpation  Study 

Aquatic  Sediment  Field  Dissipation  Study 

Forestry  Field  Dissipation  Study 

Combinations  and  Tank  Mixes 

Long  Term  Soil  Dissipation  Study 

Confined  Rotational  Crop  Study 

Field  RotatiorMU  Crop  Study 

Accumulation  in  Irrigated  Crop* 

Accumulation  in  Fish 

Accumulation  in  Aquatic  NorvTarget  Organisms 


Small  Scale  Prospective  Groundwater  Monitoring  Study 
Small  Scale  Retrospective  Groundwater  Monitoring  Study 
Large  Scale  Retrospective  Groundwater  Monitoring  Study 


Ctwmical  Identity 

Directions  For  Use 

Nature  o(  Residue  in  Plants 

Nature  of  Residue  in  Livestock 

Residue  Analytical  Method  (Plants) 

Residue  Analytical  Method  (Animals) 

Storage  Stability 

Magnitude  of  ttie  Residue  in  Potable  Water 

Magnitude  of  the  Residue  in  Fish 

Magnitude  of  the  Residue  in  Irrigated  Crops 

Magnitude  of  ttie  Residue  in  Food  Handling 

Magnitude  oH  the  Residue  in  Meat/Milk/Poultry/Eggs  (Feeding/Dermal  Treatment) 

Crop  FieW  Trials 

Magnrtude  of  the  Resklue  in  Processed  Food/ Feed 

Reduction  of  Resxlues 

Proposed  Tolerance 

Reasonable  Gnxinds  in  Support  of  Petition 

Analytical  Reference  Standard 


Droplet  Size  Spectrum 

Orm  Field  Evaluatkx) 
I 

NTIS  PB83-153890:  AddenAjm  1,  NTIS  PB88-191706 

40  CFR  158  162:  Description  of  Production  Process;  40  CFR  158.165:  Descriptkxi  of 
kJendum  1,  NTIS  P888-191705. 

m   D.   Product  Chemistry   NTIS  P8e3-153890;   Addendum   1,  NTIS  9886-191705. 
NTIS  PB  83-153890;  Addendum  1,  NTIS  PB88-191705. 

P883-153890;  Addendum  1,  NTIS  PB88-191705. 

Chemistry:  NTIS  PB83-153890;  Addendum  1.  NTIS  PB88-191705. 

n  D,   Product  Chemistry:   NTIS  PB83-153890;  Addendum   1,   NTIS  PB86-101705. 

tk:  Organisms,  NTIS  P683-153908;  Addendum  1,  NTIS  PB86-248176;  Addendum  2, 

c  Animals,  NTIS  PB83-153916  (oW):  NTIS  PB86-108958  (revised);  Addendum  1,  NTIS 
1179;  Addendum  4,  NTIS  PB88-162227;  Addendum  5.  NTIS  PB88-162219;  Addendum 
taximum  Tolerated  Dose.  NTIS  P886-1 16736. 
ITISPB83- 153940. 
J3-1 53940 

•ITIS  PB83- 153957;  Addendum  1.  NTIS  PB88-117296. 
n  M.  Biorational  Pesticides:  NTIS  Pe83-1 53965. 

Pe83-1 53973;  Addendum  1,  NTIS  PB86-247848;  Addendum  2.  NTIS  PB87-208393; 
n  5.  NTIS  P888-161187;  Addendum  6,  NTIS  PB88-161195;  Addendum  7,  NTIS  PB88- 

3  devek>ped;  (or  further  informatkxv  contact  EPA't  Office  of  Pestk:kle  Programs. 

Branch. 

1;  Addendum  1,  NTIS  PB86-203734;  Addendum  2.  NTIS  PB86-248192;  Addendum  3, 

=•888-124003;  Addendum  6.  NTIS  P888-191713;  Addendum  7.  NTIS  PB89-12459d; 

'864-189216. 
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For  further  information  and  descriptions 
regarding  specific  data  requirements, 
criteria  for  testing,  and  general  guidance 
on  data  acceptability,  consult  the  FIFRA 
Accelerated  Reregistration — Phase  3 
Technical  Guidance  document 
(December  24, 1989),  and  the  Pesticide 
Assessment  Guidelines  available  from 
the  National  Technical  Information 
Service  (NTIS),  Attn:  Order  Desk,  5285 
Port  Royal  Road,  Springfield,  VA  22161 
(Tel:  703-487-4650). 

III.  Partial  Listing  of  List  B  Active 
Ingredients  Outstanding  Data 
Requirements 

The  pesticide  reregistration  effort 
under  section  4  has  proved  to  be  a 
monumental  undertaking  requiring 
significant  effort  and  resources  from 
both  the  Agency  and  the  pesticide 
industry.  The  Agency  received 
approxir.iately  200  List  B  Phase  3 
submissions  for  review  of  data 


requirements  under  Phase  4.  The  amount 
of  data  submitted  by  registrants  was 
voluminous,  and  differed  widely  by 
active  ingredient,  the  number  of 
registrants  supporting  an  ingredient,  and 
the  number  and  type  of  summaries  and 
reformatted  studies.  In  total  this  group 
of  submissions  contained  some  5000 
summaries,  reformatted  studies,  and 
complete  studies,  and  a  similar  number 
of  study  Waiver  requests  that  had  to  be 
reviewed  and  acted  upon  by  the 
Agency. 

For  a  variety  of  reasons  EPA's 
issuance  of  the  reregistration  data 
requirements  for  active  ingredients  on 
List  B  was  delayed  beyond  the  statutory 
deadline  of  October  24, 1990.  To  fulfill 
its  commitments  in  Phase  4  the  Agency 
decided  to  publish  a  series  of  Federal 
Register  notices  and  issue  Data  Call-In 
notices  for  groups  of  active  ingredients 
as  their  outstanding  data  requirements 
are  identified.  The  first  Federal  Register 


notice  which  contained  10  List  B  active 
ingredients  and  their  outstanding  data 
requirements  was  published  on 
February  20, 1991.  This  second  Notice 
contains  30  additional  active  ingredients 
and  their  unfulfilled  data  requirements. 

The  149  List  B  cases  involving  229 
active  ingredients,  originally  published 
in  the  Federal  Register  in  May  1989, 
have  been  reduced  to  105  cases  and  141 
active  ingredients  as  of  this  date.  Of 
these,  130  active  ingredients  in  102  cases 
are  presenUy  on  the  Phase  4 
reregistration  schedule.  An  additional  11 
active  ingredients  in  7  cases  previously 
unsupported  in  Phase  2  are  now 
supported,  and  will  be  on  a  later 
reregistration  schedule.  Products 
containing  the  88  unsupported  active 
ingredients  have  been  cancelled. 

The  following  Table  2  contains  30  List 
B  active  ingredients  with  data 
requirements  that  are  unfulfilled  by 
registrants  at  this  time. 


Table  2.— Outstanding  Data  Requirements  for  List  B  Active  Ingredients 


Case 
No. 


2005 


2030 


2035 


2100 


2125 


2145 


Chemk:*! 
No. 


000701 


064301 


00M01 


067707 


041301 


07460t 


Chomjcat  Name 


Acrolein. 


Butyl-A^«thyKMHtrtfluoro4.fr<JMlR>p-toluk«ne .. 


S-(0,0-Oiisopropyl     phosphorodlthioate)     ester     of 

mercaptoethyl)benzenesuifonamk1e. 


AH2- 


2^(p<:htoropbeny()phenytac«ty<)-1.3indandkxw- 


5-ethyf  AA«thylcyck>hexanecartamothto«te .._ 


&  Jl5-Tr«Mty1 1 


Outatandbig  Data  Requirements(By  Gukjalne  Na) 


61-1.  61-2(a),  ei-2(b).  62-1,  62-2. 
62-3,  63-6,  71-1(a).  72-1(a).  7»-1(c). 
72-2(a),  72-3(a),  72-3(b),  72-3(C).  72-«(t), 
72-4(b),  72-6,  81-6,  83-4,  84-4, 
65-1.  123-^  161-2.  162-3,  162-4, 
163-1,  164-2,  171-2,  171-4<a),  171-4(b), 
171-4(c),  171-4(d),  171-4(e),  171-4(f),  171-4(a). 
171-4(h),  233-xV  234-«* 

61-1.  61-2(a),  61-2(b),  62-1,  62-2. 
62-3,  63-8,  63-11,  71-4(a),  71-4(b). 
72-1(b),  72-1(d),  72-2(a),  72-2(b),  62-1(b). 
82-2.  83-1(a),  S3-l(b),  83-2(a),  63-3(b), 
83-4,  122-1(b),  160-6,  161-1,  162-3, 
164-1.  165-1,  171-2.  171-4(a),  171-4(b). 
171-4<c),  171-4(e).  171-4<k).  171-4(1),  201-1. 
202-1 

61-1,  63-7,  71-4(a).  71-4(b),  72-3(a). 
72-3(b),  72-3(0.  61-7,  61-8".  62-7. 
82-2.  e2-5(b).  83-1  (a).  83- 1(b),  63-2(a). 
e3-2(b),  83-3(1)),  63-4,  84-2(1)).  84-4, 
86-1,  85-4*,  161-3,  163-1,  164-1, 
165-1,  165-4,  171-4(a),  171-4(b),  171-4«C). 
171-4(e).  171-4(k).  201-1.  202-1 

62-1.  62-2,  63-6,  63-9,  63-10, 
63-11,  63-12,  71-3,  72-1(a),  72-1(c). 
72-2(a),  81-1,  81-4,  62-1(a).  82-4, 
83-4,  84-4,  132-1(a),  133-3,  133-4. 
162-4.  163-2.  164-2.  164-3.  164-6. 
166-1.  165-3.  166-4 

71-2(b),  71-4<a).  71-4(b).  82-2,  83-2(b). 
83-3(b).  85-1.  161-2.  162-2.  162-3. 
163-1.  163-2,  166-1.  166-4.  171-4(a). 
171-4<b).  171-4<d).  171-4(1),  171-4(k).  171-4(1) 

72-2(b).  72-3(a),  72-3(b),  72-3(C),  61-1. 
81-2.  81-3.  81-6.  82-2.  82-4. 
e2-5(a),  63-1  (a),  83-1  (b),  83-2(a),  83-4. 
85-1.  85-2.  132-1(a).  133-3,  133-4. 
162-1.  162-2.  162-3,  164-1,  166-4, 
171-4(a).  171-4(b),  171-4(c),  171-4(d),  171-4(«). 
171-4(1),  171-4(k).  171-4(1).  201-1.  202-1. 
231 -X*.  232-11* 
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Table  2.— Outstanding  Data  Requirements  for  List  B  Active  Inqreoients— Continued 


Case 
No. 


2160 


Chemical 
Na 


110902 


2375 


2380 


2380 


2395 


2395 


2395 


2400 


2450 


109101 


051704 


051705 


013802 


013803 


013806 


106001 


103001 


Chemical  Name 


Methyl  2-{4-<2.4-dichlorophenoxy)phenoxy)  propanoate . 


AiC^-Oimethylplpendinium  chloride -.. 


Sodium  2-mercaptobenzothiazolate . 


Zinc  2-mercaptobenzothiazolate.. 


Oisodium  methanearsonate.. 


Monosodium  methanearsonate.. 


Calcium  methanearsonate.. 


2-{3.4-OichiorophenylH-methyl-1A4-oxadiazotidine<}.5-dione.. 


N. /VOiethyt^-<1  -naphthalenyloxy)propionamide .. 


OutstafKtng  Data  Requirement8(By  Guideline  No.) 


62-1,  63-8.  63-10.  63-13.  71-4<a), 
71-4(b),  72-4(a).  72-5.  81-4.  83-2(a), 
83-4,  85-2.  132-1  (a).  133-3.  133-4. 
163-1.  164-1.  165-1.  165-4.  171-4(a). 
171-4(b).  171-4(c),  171-4(d).  171-4(e).  171-4©. 
171-4{k).  171-4(1) 

61-1.  ei-2(a),  61-2(b).  62-1.  62-2, 
62-3,  63-11.  72-1  (a).  72-1  (c),  72-2(a). 
81-3.  82-1(a),  63-1(a),  B3-2(a),  83-2(b). 
83-4,  122-1(b),  161-3.  162-2,  164-1. 
165-1.  171-4(a).  171-4(b).  171-4(d).  171-4<e), 
171-4(0,  171-4(k).  171-4(1).  201-1,  202-1 

61-2(a).  61-2(b).  62-1,  63-5,  63-13, 
71-1(a),  71-2(a),  72-1(c),  72-2(a),  82-1(a). 
82-3,  83-1  (a),  83-2(a),  83-2(b),  83-3(b). 
83-4.85-1.85-2 

61-2(a),  61-2(b),  62-3,  63-13.  71-1(a). 
71-2(a).  72-1(c).  72-2(a).  B2-1(a),  82-3. 
83-3(a).  84-2(a).  84-2(b),  64-4 

61-1,  61 -2(a).  61 -2(b).  62-1.  62-2. 
62-3,  63-5.  63-6,  63-7.  63-10. 
63-11.  63-12,  63-13,  71-1(a).  71-2(8). 
71-2(b).  72-1(a).  72-1(0.  72-2(a),  72-3(a). 
72-3(b),  72-3(c).  81-1.  81-2.  81-3, 
81-4.  81-5.  81-6.  82-1(b),  82-2. 
83-2(b).  83-3(a),  83-4,  85-1,  123-1(a), 
123-1(b),  123-^  132-1(a).  133-3,  133-4. 
141-1,  160-5,  161-1.  161-i  161-3, 
162-1.  162-3,  162-4.  164-1,  164-2. 
164-3,  165-1,  165-3.  171-2.  171-4(a). 
171-4(b).  171-4(c).  171-4(d).  171-4(e).  171-4(1). 
171-4(k).  171-4(1).  201-1.  202-1.  231-K*. 
232-x* 

61-1.  61-2(a).  61-2(b).  62-2.  62-3. 

63-2.  63-3.  63-4,  63-5,  63-6, 

63-7.  63-8,  63-9,  63-11.  63-1i 

63-13.  72-2(a).  72-3(a).  72-3(b),  72-3(C), 

81-1.  81-2.  81-3.  81-4.  81-6. 

81-6.  82-2.  83-1  (b).  83-2(b),  83-3(a), 

83-4,  85-1.  132-1(a).  132-1(b).  133-3. 

133-4,  161-1,  161-2.  161-3.  162-1. 

162-2.  162-3.  162-4.  164-1.  164-2. 

164-3.  166-1.  165-3.  165-4.  171-4(a). 

171-4(b).  171-4(c).  171-4(d),  171-4(e),  171-4©. 

171-4(k).  171-40).  201-1.  202-1.  231-K*. 

232-x* 

61-1.  61-2(a).  61-2(b).  62-1.  62-2, 
62-3.  63-2,  63-3,  63-4,  63-5. 
63-6,  63-7.  63-8,  63-9.  63-10. 
63-11.  63-12.  63-13.  71-1(a).  71-2(a). 
71-2(b).  72-1(a).  72-1(c).  72-2(a).  81-1. 
81-2.  81-3,  81-4,  81-5.  81-6. 
82-2.  83-1(a).  83-1(b),  83-2(a).  83-2(b) 
83-3(a),  85-1,  123-1(a),  123-1(b),  123-2. 
132-1(a),  133-3.  133-4.  141-1,  160-6. 
161-1.  161-i  161-3.  162-1.  162-i 
162-3.  162-4.  164-1.  164-2.  164-3. 
165-1.  165-4,  171-2,  171-4(a).  171-4(b), 
171-4(C),  171-4(d).  171-4(e).  171-4©.  201-1. 
202-1.  231-K*.  232-K* 

61-1.  61-2(a).  61-2(b).  62-1.  62-2. 

62-3.  63-2.  63-3.  63-8.  63-9, 

63-10.  63-11.  63-13,  72-3(a),  72-3(b). 

72-3(c),  81-3,  83-1(a),  83-2(a).  83-3<a), 

e3-3(b).  83-4,  84-2(b).  160-6.  161-2. 

161-3.  162-1.  162-3.  164-1,  165-1, 

171-4  171-4(a),  171-4(b),  171-4(c).  171-4(d). 

171-4(e).  171-4(J).  171-400.  171-4©.  201-1. 

202-1 

63-8.  71-4(a),  71-4(b),  81-3,  82-2. 

83-1  (a).  83-2(a),  83-2(b),  83-3<a),  83-3(b). 


Nicotine  sulfate . 


Tobacco  duat- 


e-Mettiyl-2.3K)ui 


S-Propyl  butylet 


Propylene  oxld€ 


6-Amino-4-chloi 


3-Chloro^loluii 


JMI 
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Table  2.— Outstanding  Data  Requirements  for  List  B  Active  Ingredients— Continued 


Outstanding  Data  Requlrements(By  Quklelln*  No.) 


Gas* 
No. 


62-1,  63-8.  63-10.  63-13.  71-4<a), 
71-4(b),  72-4(a),  72-5.  81-4.  83-2(a). 
83-4,  85-2.  132-1  (a).  133-3.  133-4, 
163-1.  164-1.  165-1,  165-4.  171-4(a). 
171-4(b).  171-4(C),  171-4((J),  171-4(9).  171-4©. 
171-4(k).  171-4(1) 

61-1.  61-2(a),  61-2(b),  62-1,  62-2, 
62-3,  63-11,  72-1  (a),  72-1  (c),  72-2(a), 
81-3,  62-1(a),  83-1(a),  83-2(a),  e3-2(b). 
83-4,  122-1(b).  161-3,  162-2.  164-1. 
165-1. 171-4(a).  171-4(b),  171-4(d),  171-4(e), 
171-4(0,  171-4(k).  171-4(1).  201-1,  202-1 

61-2(a),  61-2(b),  62-1,  63-5,  63-13, 
71-1(a),  71-2(a),  72-1(c),  72-2(a),  82-1(a). 
82-3,  83-1  (a),  83-2(a).  83-2(b),  83-3(b). 
83-4.85-1.85-2 

61-2(a),  61-2(b),  62-3,  63-13.  71-1(a). 
71-2(a),  72-1(c).  72-2(a).  B2-1(a),  82-3. 
83-3(a).  84-2(a).  &4-2(b),  64-4 

61-1,  61 -2(a).  61 -2(b).  62-1.  62-2. 
62-3,  63-5,  63-6,  63-7.  63-10, 
63-11.  63-12,  63-13,  71-1  (a).  71 -2(a), 
71-2(b),  72-1  (a).  72-1(0,  72-2(a),  72-3(a). 
72-3(b),  72-3(c).  61-1.  81-2,  81-3, 
81-4.  81-5.  81-6.  82-1(b).  82-2. 
83-2(b).  83-3(a),  83-4,  85-1,  123-1  (a), 
123-1(b),  123-^  132-1(a),  133-3,  133-4. 
141-1,  160-5,  161-1.  161-2,  161-3, 
162-1,  162-3,  162-4.  164-1,  164-2, 
164-3,  165-1,  165-3.  171-2,  171-4(a), 
171-4(b),  171-4(c),  171-4(d),  171-4(6),  171-40). 
171-4(k).  171-4(1),  201-1,  202-1,  231-K*. 
232-K* 

61-1,  61-2(a).  61-2(b),  62-2,  62-3, 

63-2,  63-3.  63-4,  63-5.  63-6. 

63-7,  63-8,  63-9,  63-11,  63-1  i 

6^13,  72-2(a),  72-3(a),  72-3(b),  72-3(c), 

81-1,  81-2.  81-3,  81-4.  81-6. 

81-6,  82-2.  83-1  (b),  83-2(b),  83-3(a), 

83-4,  85-1.  132-1  (a).  132-1(b),  133-3. 

133-4,  161-1,  161-2,  161-3,  162-1, 

162-2,  162-3,  162-4,  164-1.  164-2. 

164-3,  165-1,  165-3,  165-4.  171-4(a), 

171-4(b),  171-4(c),  171-4(d),  171-4(a),  171-4(1), 

171-4(K).  171-40),  201-1,  202-1.  231-K*. 

232-x' 

61-1.  61-2(a).  ei-2(b),  62-1,  62-2, 
62-3.  63-2,  63-3,  63-4,  63-5, 
63-6,  63-7.  63-8,  63-0,  63-10, 
63-11.  6»-12,  63-13,  71-1(a).  71-2(a), 
71-2(b).  72-1(a),  72-1(c),  72-2(a).  81-1. 
61-2.  81-3,  81-4,  81-5.  81-6. 
82-2.  83-1(a).  63-1(b),  83-2(a).  83-2(b) 
B3-3(a),  85-1.  123-1(a),  123-1(b),  123-2. 
132-1(a),  133-3.  133-4,  141-1,  160-S. 
161-1.  161-2.  161-3.  162-1.  162-2. 
162-3,  162-4,  164-1.  164-2,  164-3, 
165-1.  165-4,  171-2.  171-4(a).  171-4(b). 
171-4(C),  171-4(d),  171-4(6).  171-4(0.  201-1. 
202-1,  231 -K*,  232-K* 

61-1.  61-2(a),  61-2(b),  62-1,  62-2, 
62-3.  93-2.  63-3,  63-8.  63-8. 
63-10.  63-11.  63-13,  72-3(a),  72-3(b), 
72-3(c).  81-3,  83- 1(a).  83-2(a),  83-3(a), 
B3-3(b).  83-4,  84-2(b),  160-6,  161-2, 
161-3,  162-1,  162-3,  164-1,  165-1, 
171-i  171-4(a),  171-4(b),  171-4(c).  171-4(d). 
171-4(6).  171-4(0,  171-400.  171-4(1).  201-1. 
202-1 

63-8,  71-4(a),  71-4(b),  81-3.  82-2. 
83-1(a),  83-2(a),  83-2(b),  83-3(a),  83-3(b), 


2460 


2460 


2460 


2465 


Chamtoal 
Na 


066702 


0S6703 


0S6704 


056301 


2495 


2500 


2560 


2570 


2610 


2680 


0S4101 


Chamlcal  NaTw 


Nicotm*. 


Nlcotin6  suHata ..... 


Outttandlng  Data  R6qulr6m6nta(By  GutdaUnt  Na) 


Tobacco  du8t~ 


4-Nttroph6noi.„ 


e-M«ttiyl-2,3-qulnoxalln6dtthiol  eydc  fiS^tKNocartonate.. 


041403 


042501 


069601 


000901 


102001 


S-Propyl  butyl6thylthlocaft)afnat6 . 


Propylana  oxld6 


6-Afnlno-4-chlofO-2-ph6nyl-3(2H)-pyrida2inon6 .. 


3-Chloro-^toluidln6  hydrochlortd6....„ ...._.-.... 


Dknathyl 
ph6nyl6n«)Ma(imlnocart>onothioyl))bls(cait>amate). 


((1.2- 


85-1,  161-1,  161-3,  162-1.  162-2, 
162-3,  166-1.  165-2,  171-4(a).  171-4(b), 
171-4(d).  171-4(6),  171-4(0.  171-4(k),  171-4(1) 

63-2,  63-3,  63-4,  63-6,  63-6. 
63-7,  63-8,  63-9,  63-10,  63-11. 
63-12,  63-13.  71-1(a),  71-2(a),  72-1(0), 
72-2(a).  61-2,  61-3,  61-4,  e2-1(a), 
62-1(b)  62-2,  83-3(a),  84-2(a),  e4-2(b), 
84-4,  132-1(a),  132-1(b),  133-3,  133-4, 
161-1,  162-1.  163-1,  163-2,  171-4(a), 
171-4(b),  171-4(0),  171-4(d),  171-4(e).  171-4(0, 
171-4(K).  171-4(1).  233-K*,  234-x* 

61-1,  61-2(a),  ei-2(b),  62-1,  62-2, 

62-3,  63-2,  63-3,  63-4,  63-5, 

63-6.  63-7,  63-8,  63-9,  63-10. 

63-11,  63-12,  63-13,  71-1(a).  71-2(a). 

72-1(0),  72-2(a),  81-2,  81-3,  81-4, 

B2-1(a),  82-1  (b),  82-2,  83-3(a).  84-2(a), 

64-2(b),  64-4.  132-1  (a),  132- 1(b).  133-3, 

133-4.  161-1,  161-2,  161-3,  162-1, 

162-2,  163-1,  171-2,  171-4(a),  171-4(b). 

171-4(0).  171-4(d),  171-4(6).  171-4(0,  171-4(k), 

171-4(1) 

61-1,  61-2(a).  61-2(b),  62-1,  62-2, 
62-3,  63-2,  63-3,  63-4,  63-6. 
63-7,63-6,63-9,63-10,63-11. 
63-12,  63-13,  71-1(a),  71-2(a),  72-1(o), 
72-2(a),  160-6,  171-2 

ei-2(a),  6l-2(b),  63-13, 7i-l(a),  71-2(a), 

71-2(b).  72-1(a),  72-1(0,  72-2(a).  81-1. 

81-2,81-3,81-4,81-5,81-6, 

62-2,  82-3,  63-1  (a),  83-2(b).  83-3(b). 

63-4.  64-2(a),  84-2(b),  64-4,  65-1, 

160-5,  171-2 

61-1,  ei-2(b).  71-1(b),  7l-4(a),  7l-4(b), 
72-1  (a),  72-1(0),  72-2(a),  72-2(b),  72-3(b), 
72-4(a).  72-6,  81-1,  82-1(b),  82-2, 
63-1  (a).  83-1  (b),  83-2(a),  B3-2(b),  B3-3(b). 
85-1,  65-2,  122-1  (a),  122- 1(b),  122-2, 
160-6,  162-3,  163-2,  164-1,  166-1, 
166-4.  171-2,  171-4(b),  171-4(6).  171-4(0, 
171-4(k),  171-4(1).  201-1,  202-1 

71-1(a),  81-6*,  82-2,  e3-r(b),  83-4. 

86-1,  123-1(a),  123-1(b),  123-i  132-1(a), 

133-3,  133-4,  161-2.  161-3,  162-1, 

162-Z  162-3,  163-2,  166-1,  171-2, 

171-4(a),  171-4(b),  171-4(0),  171-4(0.  171-4(k). 

171-4(0.  201-1.  202-1,  231-K*,  232-K* 

61-2(a),  61-2(b),  62-1,  62-2,  62-3, 
63-3,  63-4,  63-6,  63-7,  63-6, 
63-9,  63-10,  63-11,  63-12,  63-13. 
81-1,  81-2,  81-3,  82-1(a),  62-1{b), 
82-4,  83-3(a),  B3-3(b),  83-4,  84-2(a), 
84-2(b),  64-4,  65-1,  171-2,  171-4(a). 
171-4(6).  171-4(K).  171-4(1).  233-K*.  234-K* 

61-1,  61-2(a).  61-2(b),  62-1,  62-2, 

62-3.  63-7,  63-6,  63-10,  63-13, 

62-2,  83-1  (a),  83-1  (b),  83-2(a).  63-2(b). 

83-3(a).  63-4,  85-1.  161-2,  161-3. 

162-1,  163-1,  164-1,  166-1,  165-2. 

171-4(a).  171-4(b),  171-4(0),  171-4«»),  171-4(6). 

171-4(0,  171-4(k),  171-40) 

62-1.  63-11,  63-12,  71-1(a),  71-2<a). 
72-1  (a),  72-1(0,  72-2(a),  81-6.  62-3, 
63-3(a),  64-4,  65-2,  161-2,  166-4, 
171-4(b).  171-4(d),  171-4(6),  171-4(0 

71-2(b),  71-4(a),  71-4(b),  72-1(0).  72-2(a». 
72-3(a).  72-3(b).  72-3(0).  62-1(a),  82-1(b), 
82-2,  63-1  (a),  63-1  (b),  83-2(a),  63-2(b), 
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Table  ^— C)utstanoin6  Data  Reoumements  for  List  B  Active  iMeREOtENTS— ConflmMd 


Caaa 

No. 


Owmkal 
No. 


GlMfnictf  Nwno 


OuMmdny  Oilv  A6QuirwTMntt(0y  QuitMini  No4 


2700 


109901 


1-<4-Chloroph«noxy)-3.3-dl«nMhyl>1-(1H-1.2.4-lnaaol-t-yO-2- 
butanone. 


2735 


041404 


SPropyl  dipropytttnocarbamate . 


2755 


112701 


3.W4-Bromo-(1,V-biphenytH-y«>-1.2.3.4-t«fri*i»<»o-1- 
napthalenytH-^ydroxycoumartn. 


2760 


2825 


112001 


067706 


3^3-(4'-8romoK1,1'-biph6ny*)-4-yl>-3-hydwiiy-1-ph«»rt>rop»0-4- 
hydroxycoumarin. 


Caldum  2-isovaleryt-l.3Hndandio(w. 


83-4.  86-1.  122-1W.  t22-10>K  122-2. 
161-3.  163-1,  164-1,  165-1.  165-4, 
171-4(«),  171-4(b).  171-4(c).  171-4(d),  171-«(«). 
171-4(D.  171-4(k).  171-4(1) 

61-2(«),  62-3,  63-11,  63-13.  71-1(«), 

71 -4(a).  71 -4(b),  72-4(a),  72-4(b),  82-2. 

e3-1(a^  83-2(^,  84^  86-1,  132-1(a). 

133-3,  133-4,  141-1,  161-1.  161-2. 

161-3.  162-3.  163-1.  164-4,  165-1. 

171-4(a).  171-4(J*  171-4(0.  171-4(«>.  17V-4(k). 

171-4(1) 

71-2(a),  71-2(b),  72-3(a).  72-3(b),  72-3(C). 
81-8*,  82-7',  83-3(b).  t22-^  132-1(a), 
132-1(b),  133-3,  133-4,  161-2.  162-3, 
163-2,  165-1.  171-4(a),  171-4(1)),  171-4(d). 
171-4(«),  17t-4(j),  171-4(k),  171-4(1),  201-1. 
202-1,  231-x*,232-x* 

63-2.  63-3,  63-4,  63-6,  63-7, 
63-8.  63-0,  63-10,  63-11,  63-13, 
71-3,  71-5(a),  71-5(b),  72-1(a),  72-1(b). 
72-1(c),  72-1(d),  72-2(a),  72-2(b).  81-1. 
81-2,  81-3,  81-4,  81-S,  82-2, 
83-3(a),  83-3(b),  e4-2(b).  85-1,  85-2. 
86-1,  161-1.  162-1,  163-1,  164-1 

62-3,  63-2,  63-3,  63-4,  63-5. 
63-7,  63-8,  63-8,  63-10,  63-11. 
63-13,  81-1,  81-3,  81-4,  81-6, 
82-1(a),  82-2,  85-1,  86-1,  160-5. 
161-1.  162-1,  163-1,  171-2 

62-1,  63-2.  63-3,  63-4,  63-5, 
63-6,  63-7,  63-8,  63-9.  63-10. 
63-11,  63-12.  63-13,  71-1(a),  71-2(a). 
71-2(b),  71-3,  72-1(a).  72-1(0,  72-2(a). 
81-1,81-2.81-3,81-4,81-5, 
»1-e.  >2-1(aK  83-3(a);  84-2(a),  84-2(b), 
84-4,  85-1,  86-1.  160-6,  161-1, 
162-1,  163-1,  171-2 


Key:  *  Special  Studies:  Guidelines  for  the 
following  studies  are  presently  being 
developed  (for  more  information,  contact  the 
person  named  in  the  Notice): 

81-8  Acute  Neurotoxicity  Screening-Rat. 

82-7  90  Day  Neurotoxicity  Screening-Rat. 

85-4  Ocular  Toxicity  Study-[)og. 

231-x  Estimation  of  Dermal  Exposure, 
Outdoor  Sites. 

232-x  Estimation  of  Respiratory  Exposure. 
Outdoor  Sites. 

233-x  Estimation  of  Dermal  Exposure, 
Indoor  Sites. 

234-x  Estimation  of  Respiratory  Expoaure. 
Indoor  Sites. 

This  list  contains  the  currently 
supported  active  ingredients  reviewed 
between  January  22  and  May  21, 19W, 
and  their  outstanding  data  requirements 
identified  as  Guideline  Reference 
Numbers.  In  a  number  of  instances, 
registrants  have  already  committed  to 
satisfy  many  of  these  requirements,  with 
the  remaining  requirements  being 


subject  to  the  recently  issued  Data  Call- 
in  notices.  Of  these,  some  may  have 
been  partially  satisfied  by  studies  that 
can  be  upgraded  or  supplemented  with 
additional  data.  The  data  needs  for 
speciflc  crops  are  not  presented  here; 
instead  the  overall  Guideline  Reference 
Number  is  listed  if  any  crop  specific 
data  are  outstanding,  even  though  some 
individual  crop  data  requirements  imder 
it  may  be  in  fact  satisfied. 

IV.  Phasa  4  list  B  Data  Call-in  Notices 

Under  PIFRA  section  3(c)(2)(B)  the 
Agency  has  issued  to  affected 
registrants  Phase  4  List  B  Data  Call-In 
notices  for  the  outstanding  data 
requirements  that  registrants  have  not 
previously  committed  to  satisfy  for  the 
active  ingredients  listed  on  Table  2  of 
this  Notice.  Registrants  with  unfilled 
data  requirements  for  their  active 
ingredients  must  respond  to  the  Agency 


within  00  days  of  receipt  of  their  Data 
Call-in  Notice  to  express  their  intent  to 
satisfy  the  remaining  data  requirements. 
The  data  requirements  identified  in  the 
Data  Call-in  notices  must  be  submitted 
within  the  time  schedule  specified  in 
them.  Additional  Data  Call-in  notices 
for  the  remaining  List  B  chemicals  not 
covered  by  this  followup  Notice  wrill  be 
sent  to  the  affected  registrants, 
coinciding  with  the  publication  of  one  or 
more  additional  Federal  Register  notices 
in  the  next  several  montks. 

Dated:  July  24, 1991. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programa.S 
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rrs  FOR  List  B  Active  iNenEcxENTS— ConftmMd 


IH- 


OuMmdMQ  Date  R«quir«m*nla(8y  QukMin*  No4 


83-4,  86-t.  122-tHD.  l22-t(bK  t22-2. 
161-3.  163-1,  164-1,  166-1.  165-4. 
171-4(«),  171-4(b),  171-4(C).  171-4(d),  171-«(«). 
171-4(1).  171-4(k).  171-4<l) 

ei-2(a).  62-3,  63-11,  63-13.  71-1(a). 

71 -4(a).  71 -4(b),  72-4(a).  72-4(b).  82-2. 

as-MaK  a3-2(«).  64^  66-1.  U2-i(a). 

133-3.  133-4,  141-1.  161-1.  161-2. 

161-3.  162-3.  163-1.  164-4.  165-1. 

171-4(a).  171-4(b),  17t-4<^.  171-4<«).  17V-4<k), 

171-4(1) 

71-2(a).  71-2(b),  72-3(a).  72-3(b).  72-3(0. 
81-6*.  82-7*.  83-3(b),  122-2.  132-t(a), 
132-1(b).  133-3,  133-4.  161-2.  162-3. 
163-2.  165-1,  171-4(a),  171-4(b),  171-4(d). 
t71-4(a),  171-4©,  171-4(k),  171-4(1),  201-1. 
202-1,  231-x*,232-x' 

63-2,  63-3.  63-4,  63-6,  63-7, 
63-6,  63-9,  63-10,  63-11.  63-13, 
71-3.  71-5(a),  71-5(b),  72-1(a),  72-1(b). 
72-1(c).  72-1(d).  72-2(a).  72-2(b).  81-1. 
61-2.  81-3,  81-4.  81-6.  82-2. 
83-3(a).  83-3(b),  e4-2(b).  85-1 ,  85-2. 
86-1.  161-1.  162-1.  163-1.  164-t 

62-3,  63-2,  63-3,  63-4,  63-5, 
63-7,  63-6,  63-9,  63-10,  63-11, 
63-13,  81-1,  81-3,  81-4,  81-6, 
82-1(8),  82-2,  85-1,  86-1,  160-5, 
161-1,  162-1,  163-1.  t71-2 

62-1.  63-2.  63-3,  63-4,  63-5, 
63-6.  63-7.  63-8,  63-9,  63-10, 
63-11,  63-12,  63-13,  71-1(a),  71-2(a). 
71-2(b),  7t-3,  72-1(a).  72-1(0,  72-2(a). 
81-1,  81-2,  81-3,  81-4,  81-5, 
61-6.  8»-1(a>.  83-3(a)i  »4-2(a),  •4-2(b>. 
84-4.  85-1,  86-1.  160-6,  161-1, 
162-1,  163-1,  171-2 


itly  issued  Data  Call- 
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landing  data 
egtstrants  have  not 
ed  to  satisfy  for  the 
isted  on  Table  2  of 
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for  their  active 
spond  to  the  Agency 


within  90  days  of  receipt  of  their  Data 
Call-In  Notice  to  express  their  intent  to 
satisfy  the  remaining  data  requirements. 
The  data  requirements  identified  in  the 
Data  Call-in  notices  must  be  submitted 
within  the  time  schedule  specified  in 
them.  Additional  Data  Call-in  notices 
for  the  remaining  List  B  chemicals  not 
covered  by  this  foilowup  Notice  will  be 
sent  to  the  affected  registrants, 
coinciding  with  the  publication  of  one  or 
more  additional  Federal  Register  notices 
in  the  next  several  montlks. 

Dated:  July  24, 1991. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Program8.3 
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Department  of 
Education 


Upward  Bound  Program,  Math  and 
Science  Initiative,  Proposed  Funding 
Priority  for  Fiscal  Year  1992;  Notice 
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DEPARTMENT  OF  EDUCATION 

Upward  Bound  Program 

AOENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Funding 
Priority  for  Fiscal  Year  1992. 

SUMMARY:  The  Secretary  proposes  a 
funding  prionty  for  fiscal  year  1992  for  a 
special  Math  and  Science  Initiative  to  be 
supported  under  the  Upward  Bound 
program.  The  Secretary  takes  this  action 
to  focus  Federal  fmancial  assistance  on 
an  identified  national  need.  The  priority 
is  intended  to  increase  the  number  of 
secondary  school  students  who  will 
consider  pursuing  postsecondary  study 
in  math  and/or  science. 
DATES:  Conmients  must  be  received  on 
or  before  September  8. 1991. 
ADDRESSES:  Comments  should  be 
addressed  to  Jowava  M.  Leggett, 
Director,  Division  of  Student  Services, 
Office  of  Postsecondary  Education, 
Room  3066,  Regional  Office  Building  #3, 
400  Maryland  Avenue,  SW., 
Washington,  DC  20202-5249.  Telephone 
(202)  706-^t«04. 

FOR  FURTHER  INFORMATION  CONTACT: 

Goldia  Hodgdon,  Division  of  Student 
Services,  U.S.  Department  of  Education. 
400  Maryland  Avenue  SW.  (Room  3060 
ROB-3).  Washington.  DC  20202-5249. 
Telephone  (202)  708-4804.  Deaf  and 
hearing  impaired  individuals  may  call  1- 
800-677-8339  (in  the  Washington.  DC 
202  area  code,  telephone  706-9300) 
between  8  a.m.  and  7  p.m.,  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  The 
Upward  Bound  Program  is  designed  to 
generate  skills  and  motivation  necessary 
for  success  in  etfaicatioo  beyond  high 
school  among  low-income  and  pot«itial 
first-generation  college  students  who  are 
enrolled  in  high  school  or  who  are 
veterans  seeking  to  prepare  themselves 
for  entry  into  postsecondary  programs. 

The  Secretary  proposes  to  set  aside  a 
portion  of  the  funds  that  will  be 
available  for  the  Upward  Bound 
Program  in  fiscal  year  1992  for  a  special 
Math  and  Science  Initiative  and  to 
establish  an  absolute  priority  for  the 
competition  for  funding  under  the 
initiative. 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  the  Federal 


Repatmt.  Tbe  final  priority  will  ba 
detemuned  by  responses  to  this  aotice. 
available  funds,  and  other 
considerations  of  the  Department  Tha 
Secretary  particularly  solicits  conawnts 
from  grantees  with  currently  funded 
Upward  Bound  math  and  science 
projects.  Funding  of  particular  projects 
depends  on  the  availability  of  funds,  the 
nature  of  the  final  priority,  and  the 
quality  of  the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretary  iixiat 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only  this 
priority,  subject  to  meeting  applicabte 
rulemaking  requirements. 

Nota:  This  notice  of  proposed  priority  doe* 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  wiO  be 
published  in  the  Federal  Regiatar  conciuTent 
with  or  following  publication  of  the  notice  of 
final  priority. 

Authorization  for  the  Upward  Bound 
program  is  scheduled  to  expire  at  the 
end  of  the  Bscal  year  1991.  Congress  and 
the  Administration  are  considering 
reauthorization,  on  which  action  may 
not  be  completed  prior  to  fiscal  year 
1992.  Absent  substantive  legislative 
changes  in  the  Upward  Bound  program, 
and  if  funds  are  made  available  to  the 
program,  we  propose  the  following 
priority. 

Proposed  Priority 

Under  34  CFR  75.105(c)(3).  the 
Secretary  proposes  to  set  aside  fands 
and  give  an  absolute  preference  to 
applications  that  meet  the  following 
proposed  priority  under  the  set  aside  for 
fiscal  year  1992.  The  Secretary  proposes 
to  fond  under  the  set  aside  only 
applications  that  meet  this  absohite 
priority: 

Under  the  priority  for  the  Math  and 
Science  Initiative  competition,  funds 
would  be  used  to  establish  regional 
centers,  each  of  which  would  offer  an 
intensified  math  and  science  curricnIuiB 
along  with  other  curricula  for  a  six-week 
period  during  the  summer  to  students 
who  meet  the  criteria  for  participatioa  in 
Upward  Bound,  v«thout  regard  to  34 
CFR  645.10(b).  Projects  must  establish  a 
cooperative  relationship  with  other 
Federal  and  non-Federal  science  and 
mathematics  teaching  and  learning 


actirities.  if  any.  in  their  areas,  including 
(1)  activities  funded  under  the 
Eisanhower  Mathematics  and  Science 
Education  programs.  (2)  activities  and 
programs  funded  by  the  National 
Scirace  Foundation  (NSF).  and  (3)  if 
there  are  any  Federal  laboratories  or 
science  facilities  in  the  area,  with  those 
Polities  participating  in  the  Secretary 
of  Energy's  initiative  to  relate  those 
facilities  to  elementary  and  secondary 
school  science  teaching.  Examples  of 
cooperative  relationships  include 
stodent  identification  and  recruitment, 
combined  staff  and  program  enrichment 
activities,  sharing  of  teaching  strategies 
and  approaches,  and  joint  evaluation  or 
project  activities. 

Intargovemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes , 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

bi  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  priority. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  3060,  Regional 
Office  Building  3,  7th  and  D  Streets  SW.. 
Washington.  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
ho&days. 

Applicable  Program  Regulations:  34 
CFR  part  645. 

Authority:  20  U.S.C  1070d-la. 

Dated:  June  5. 1991. 
Lamar  Alexander. 
Secretary  ef  Education. 
|FR  Doc.  W-18710  Ftled  B-6-91:  8:45  am) 
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actirities.  if  any.  in  their  areas,  including 
(1)  activities  funded  under  the 
EiJMnhower  Mathematics  and  Science 
Bdacation  programs,  (2)  activities  and 
programs  funded  by  the  National 
Scioice  Foundation  (NSF),  and  (3)  if 
there  are  any  Federal  laboratories  or 
science  facihties  in  the  area,  with  those 
focilities  participating  in  the  Secretary 
of  Energy's  initiative  to  relate  those 
facilities  to  elementary  and  secondary 
school  science  teaching.  Examples  of 
cooperative  relationships  include 
student  identification  and  recruitment, 
combined  staff  and  program  enrichment 
activities,  sharing  of  teaching  strategies 
and  approaches,  and  joint. evaluation  or 
project  activities. 

IntargoTBmmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes . 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  fmancial 
assistance. 

In  accordance  with  the  order,  this 
dociunent  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  priority. 

All  conunents  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  3060,  Regional 
Office  Building  3.  7th  and  D  Streets  SW.. 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Applicable  Program  Regulations:  34 
CFR  part  645. 

Authority:  20  U.S.C  1070d-la. 

Dated:  June  5. 1991. 
Lamar  Alexander, 
Secretary  cf  Education. 
|FR  Ddc.  91-18710  Piled  B-6-91:  8:45  am] 
BUJNO  cooe  4mo-oi-H 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  333 
[Docket  No.  81N-114A1 
RIN  090S-AA06 

Topical  Acne  Drug  Products  for  Over- 
ttte-Counter  Human  Use;  Amendment 
of  Tentative  Final  Monograph 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  amending  the 
tentative  Rnal  monograph  (proposed 
rule)  for  over-the-counter  (OTC)  topical 
acne  drug  products.  This  amendment 
reclassifies  the  topical  acne  active 
ingredient  benzoyl  peroxide  from  its 
previously  proposed  monograph  status 
(Category  I)  to  "more-data-needed" 
(Category  III)  status.  FDA  is  issuing  this 
notice  of  proposed  rulemaking  after 
considering  data  and  information  on  the 
safety  of  benzoyl  peroxide.  This 
proposal  is  part  of  the  ongoing  review  of 
OTC  drug  products  conducted  by  FDA. 
DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
October  7. 1991.  New  Data  by  August  7. 
1992.  Comments  on  the  new  data  by 
October  7. 1992.  Written  comments  on 
the  agency's  economic  impact 
determination  by  October  7, 1991. 
ADOitESSES:  Written  comments, 
objections,  new  data,  or  requests  for 
oral  hearing  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Room  1-23, 12420 
Parklawn  Drive,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E,  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-210), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  23, 1982  (47 
FR 12430)  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
topical  acne  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC 
Antimicrobial  (II)  Drug  Products 
(Antimicrobial  II  Panel),  which  was  the 
advisory  review  panel  responsible  for 
evaluating  data  on  the  active  ingredients 
in  this  dnJig  class.  Interested  persons 


were  invited  to  submit  comments  by 
Jime  21. 1982.  Reply  comments  in 
response  to  conunents  Hied  in  the  initial 
comment  period  could  be  submitted  by 
July  21. 1982. 

In  accordance  with  S  330.10(a)(10),  the 
data  and  information  considered  by  the 
Panel  were  placed  on  display  in  the 
Dockets  Management  Branch  (address 
above),  after  deletion  of  a  small  amount 
of  trade  secret  information. 

The  agency's  proposed  regulation,  in 
the  form  of  a  tentative  Bnal  monograph, 
for  OTC  topical  acne  drug  products  was 
published  in  the  Federal  Register  of 
January  15, 1985  (50  FR  2172).  Interested 
persons  were  invited  to  file  by  May  15, 
1985  written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  of  Food  and  drugs 
regarding  the  proposal.  New  data  could 
have  been  submitted  until  January  15, 
1986,  and  conunents  on  the  new  data 
until  March  17, 1988. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  in  classiHcation, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA  will 
no  longer  use  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded), 
"Category  II"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  III"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  will 
use  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  II  and  III).  This  document 
retains  the  concepts  of  Categories  I,  II, 
and  III  at  this  amended  tentative  final 
monograph  stage. 

In  response  to  the  proposed  rule  on 
OTC  topical  acne  drug  products,  two 
drug  manufacturers  associations 
submitted  comments  on  the  safety  of 
benzoyl  peroxide.  Copies  of  the 
comments  received  are  on  public 
display  in  the  Dockets  Management 
Branch  (address  above).  Additional 
information  on  benzoyl  peroxide  that 
has  come  to  the  agency's  attention  since 
pubUcation  of  the  proposed  rule  is  also 
on  public  display  in  the  Dockets 
Management  Branch. 

The  Antimicrobial  II  Panel  in  its 
advance  notice  of  proposed  rulemaking 
(47  FR  12430  at  12475)  and  the  agency  in 
its  tentative  fmal  monograph  (50  FR  2172 
at  2181)  proposed  monograph  status  for 


the  ingredient  benzoyl  peroxide  for  OTC 
topical  use  in  the  treatment  of  acne. 
However,  subsequently  the  agency 
became  aware  of  a  1981  study  by  Slage, 
et  al.  (Ref.  1)  that  raised  a  safety 
concern  regarding  benzoyl  peroxide  as  a 
tumor  promoter  in  mice  and  a  1984  study 
by  Kurokawa,  et  al.  (Ref.  2)  that 
reported  benzoyl  peroxide  to  have 
tumor  initiation  potential.  Neither  of 
these  studies  was  discussed  by  the 
Panel  or  by  the  agency  in  the  Federal 
Register  publications  identified  above. 

Subsequently  also,  a  drug 
manufacturers  association  submitted 
data  and  information  in  support  of  the 
safety  of  benzoyl  peroxide  (Refs.  3 
through  6).  FDA  has  evaluated  these 
data  and  information  and  determined 
that  the  studies  show  that  benzoyl 
peroxide  is  a  skin  tumor  promoter  in 
more  than  one  strain  of  mice  as  well  as 
in  other  laboratory  animals  tested.  To 
date,  topical  studies  (which  have  shown 
only  tumor  promotion)  have  been  of 
short  duration  (about  52  weeks),  which 
the  agency  considers  insufficient  to  rule 
out  the  potential  for  carcinogenicity, 
Althou^  extensive  animal  data  and 
hiunan  epidemiology  data  are  available, 
the  agency  is  unable  to  state  that 
benzoyl  peroxide  is  generally 
recognized  as  safe  at  this  time.  The 
agency  has  determined  that  further 
study  is  necessary  to  adequately  assess 
the  tumorigenic  potential  of  benzoyl 
peroxide.  The  agency  believes  that 
studies  of  18  to  24  months  in  two  species 
of  animals  (mouse  and  rat)  are  needed 
to  rule  out  die  possibility  of 
carcinogenicity.  While  the  agency  finds 
that  additional  studies  are  needed  to 
address  concerns  about  benzoyl 
peroxide's  possible  tumor  initiating  and 
promotion  potential,  the  agency  is 
unable  to  state  that  this  ingredient  is 
unsafe  for  OTC  use  while  these  studies 
are  being  conducted.  The  agency 
acknowledges  that  it  may  take  several 
years  for  these  studies  to  be  conducted 
and  analyzed,  and  for  a  final 
determination  to  be  made  on  benzoyl 
peroxide's  safety.  Because  animal 
studies  have  shown  that  benzoyl 
peroxide  is  a  skin  tumor  promoter  and 
the  relevance  to  humans  is  unknown, 
the  agency  is  concerned  about  continued 
OTC  marketing  availability  pending 
resolution  of  these  unresolved  safety 
issues.  The  agency  specifically  invites 
comments  on  this  issue.  The  agency 
plans  to  discuss  its  concerns  and 
comments  received  on  the  agency's 
conclusions  on  the  data  and  on 
continued  marketing  of  benzoyl 
peroxide  with  one  of  its  advisory 
committees  at  a  public  meeting  to  be 
held  in  the  near  future.  Notice  of  this 


meeting  will  appear  in  a  future 
the  Federal  Register. 

Based  on  the  above,  the  agen 
amending  the  tentative  final  mi 
for  OTC  topical  acne  drug  prod 
reclassify  benzoyl  peroxide  fro 
Category  I  to  Category  III.  As  a 
subpart  D,  it  is  being  proposed 
ingredient  benzoyl  peroxide  be 
from  5  333.310  (21  CFR  333.310] 
the  warning  proposed  for  prodi 
containing  benzoyl  peroxide  in 
S  333.350(c)(2)  (21  CFR  333.350( 
removed.  The  agency  will  pubt 
final  decision  on  benzoyl  pen» 
future  issue  of  the  Federal  Regi 

This  amendment  of  the  tenia 
monograph  concerns  only  the  i 
benzoyl  peroxide  and  labeling 
this  specific  ingredient  It  does 
concern  any  other  OTC  topical 
active  ingredients  or  the  labelii 
products  containing  such  ingre 
The  agency  advises  that  a  final 
on  benzoyl  peroxide,  if  it  is  inc 
the  final  monograph  for  OTC  t( 
acne  drug  products  at  a  later  d 
be  effective  12  months  after  thi 
publication  of  the  final  decisioi 
Federal  Register.  If  a  safety  pre 
identified  for  benzoyl  peroxide 
in  it  being  a  nonmonograph  coi 
shorter  deadline  may  be  set  foi 
of  that  ingredient  from  OTC  dr 
products.  On  or  after  the  effect 
of  any  final  rule  pertaining  to  t 
peroxide,  no  OTC  drug  produc 
containing  benzoyl  peroxide  m 
initially  introduced  or  initially 
for  introduction  into  interstate 
commerce  unless  benzoyl  pero 
included  in  the  final  monograp 
topical  acne  drug  products  or, 
alternatively,  the  product  is  thi 
of  an  approved  application,  if  ( 
required  for  marketing. 

I.  The  Agency's  Conclusions  oi 

Since  publication  of  the  tenti 
monograph  for  OTC  topical  ac 
products  on  January  15, 1985,  i 
has  evaluated  substantial  addi 
data  on  benzoyl  peroxide.  The 
included  in  vitro  and  in  vivo  st 
epidemiological  studies,  and  si 
published  in  the  literature.  The 
evaluation  of  these  data  follow 

A.  Initiation/Promotion  Studie 

In  a  study  by  Sharrat  et  al.  ( 
albino  mice  or  rats,  25  per  dos< 
(strain  and  age  not  specified), 
0,  26,  280,  or  2,800  milligrams/1 
(mg/kg)  benzoyl  peroxide  in  a 
commercial  diet  with  a  comme 
bleach  consisting  of  18  percent 
peroxide.  78  percent  calcium  si 
and  4  percent  magnesium  cerb 
Controls  received  untreated  flc 
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the  ingredient  benzoyl  peroxide  for  OTC 
topical  use  in  the  treatment  of  acne. 
However,  subsequently  the  agency 
became  aware  of  a  1981  study  by  Slage, 
et  al.  (Ref.  1]  that  raised  a  safety 
concern  regarding  benzoyl  peroxide  as  a 
tumor  promoter  in  mice  and  a  1984  study 
by  Kurokawa,  et  al.  (Ref.  2)  that 
reported  benzoyl  peroxide  to  have 
tumor  initiation  potential.  Neither  of 
these  studies  was  discussed  by  the 
Panel  or  by  the  agency  in  the  Federal 
Register  publications  identified  above. 

Subsequently  also,  a  drug 
manufacturers  association  submitted 
data  and  information  in  support  of  the 
safety  of  benzoyl  peroxide  (Refs.  3 
through  6].  FDA  has  evaluated  these 
data  and  information  and  determined 
that  the  studies  show  that  benzoyl 
peroxide  is  a  skin  tumor  promoter  in 
more  than  one  strain  of  mice  as  well  as 
in  other  laboratory  animals  tested.  To 
date,  topical  studies  (which  have  shown 
only  tumor  promotion)  have  been  of 
short  duration  (about  52  weeks],  which 
the  agency  considers  insufficient  to  rule 
out  the  potential  for  carcinogenicity. 
Althou^  extensive  animal  data  and 
human  epidemiology  data  are  available, 
the  agency  is  unable  to  state  that 
benzoyl  peroxide  is  generally 
recognized  as  safe  at  this  time.  The 
agency  has  determined  that  further 
study  is  necessary  to  adequately  assess 
the  tumorigenic  potential  of  benzoyl 
peroxide.  The  agency  believes  that 
studies  of  18  to  24  months  in  two  species 
of  animals  (mouse  and  rat)  are  needed 
to  rule  out  die  possibility  of 
carcinogenicity.  While  the  agency  finds 
that  additional  studies  are  needed  to 
address  concerns  about  benzoyl 
peroxide's  possible  tumor  initiating  and 
promotion  potential,  the  agency  is 
unable  to  state  that  this  ingredient  is 
unsafe  for  OTC  use  while  these  studies 
are  being  conducted.  The  agency 
acknowledges  that  it  may  take  several 
years  for  these  studies  to  be  conducted 
and  analyzed,  and  for  a  final 
determination  to  be  made  on  benzoyl 
peroxide's  safety.  Because  animal 
studies  have  shown  that  benzoyl 
peroxide  is  a  skin  tumor  promoter  and 
the  relevance  to  humans  is  unknown, 
the  agency  is  concerned  about  continued 
OTC  marketing  availability  pending 
resolution  of  these  unresolved  safety 
issues.  The  agency  speci^cally  invites 
comments  on  this  issue.  The  agency 
plans  to  discuss  its  concerns  and 
comments  received  on  the  agency's 
conclusions  on  the  data  and  on 
continued  marketing  of  benzoyl 
peroxide  with  one  of  its  advisory 
committees  at  a  public  meeting  to  be 
held  in  the  near  future.  Notice  of  this 


meeting  will  appear  in  a  future  issue  of 
the  Federal  Register. 

Based  on  the  above,  the  agency  is 
amending  the  tentative  final  monograph 
for  OTC  topical  acne  drug  products  to 
reclassify  benzoyl  peroxide  from 
Category  I  to  Category  III.  As  a  result,  in 
subpart  D,  it  is  being  proposed  that  the 
ingredient  benzoyl  peroxide  be  removed 
from  5  333.310  (21  CFR  333.310)  and  that 
the  warning  proposed  for  products 
containing  benzoyl  peroxide  in 
S  333.350(c)(2)  (21  CFR  333.350(c)(2))  be 
removed.  The  agency  will  publish  its 
final  decision  on  benzoyl  peroxide  in  a 
future  issue  of  the  Federal  Register. 

This  amendment  of  the  tentative  final 
monograph  concerns  only  the  ingredient 
benzoyl  peroxide  and  labeUng  related  to 
this  specific  ingredient  It  does  not 
concern  any  other  OTC  topical  acne 
active  ingredients  or  the  labeling  of 
products  containing  such  ingredients. 
The  agency  advises  that  a  fmal  decision 
on  benzoyl  peroxide,  if  it  is  included  in 
the  final  monograph  for  OTC  topical 
acne  drug  products  at  a  later  date,  will 
be  effective  12  months  after  the  date  of 
publication  of  the  final  decision  in  the 
Federal  Register.  If  a  safety  problem  is 
identified  for  benzoyl  peroxide,  resulting 
in  it  being  a  nonmonograph  condition,  a 
shorter  deadline  may  be  set  for  removal 
of  that  ingredient  from  OTC  drug 
products.  On  or  after  the  effective  date 
of  any  final  rule  pertaining  to  benzoyl 
peroxide,  no  OTC  drug  product 
containing  benzoyl  peroxide  may  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  benzoyl  peroxide  is 
included  in  the  final  monograph  for  OTC 
topical  acne  drug  products  or, 
alternatively,  the  product  is  the  subject 
of  an  approved  application,  if  one  is 
required  for  marketing. 

I.  The  Agency's  Conclusions  on  the  Data 

Since  publication  of  the  tentative  final 
monograph  for  OTC  topical  acne  drug 
products  on  January  15, 1985,  the  agency 
has  evaluated  substantial  additional 
data  on  benzoyl  peroxide.  The  data 
included  in  vitro  and  in  vivo  studies, 
epidemiological  studies,  and  studies 
published  in  the  literature.  The  agency's 
evaluation  of  these  data  follows. 

A.  Initiation/Promotion  Studies 

In  a  study  by  Sharrat  et  al.  (Ref.  7) 
albino  mice  or  rats,  25  per  dose  per  sex 
(strain  and  age  not  specified),  were  fed 
0,  26,  280,  or  2,800  milligrams/kilograms 
(mg/kg)  benzoyl  peroxide  in  a 
commercial  diet  with  a  commercial  flour 
bleach  consisting  of  18  percent  benzoyl 
peroxide,  78  percent  calcium  sulfate, 
and  4  percent  magnesium  carbonate. 
Controls  received  untreated  flour  in  the 


diet  Test  diets  were  fed  to  mice  and  rats 
for  80  and  120  weeks,  respectively. 

At  104  weeks,  the  number  of  surviving 
male/female  rats  was  12/14, 12/7, 13/9, 
and  ll/ll,  respectively.  No  signiScant 
intergroup  difference  in  tumor  incidence 
between  groups  was  observed;  however, 
the  incidence  of  testicular  atrophy  was 
higher  in  the  male  rets  receiving  2,800 
mg/kg  benzoyl  peroxide.  At  study 
termination,  the  number  of  surviving 
male/female  mice  per  dose  was  3/9, 
10/11,  0/9,  and  2/11,  respectively.  No 
significant  difference  in  tumor  incidence 
between  groups  was  observed. 

Using  another  protocol  groups  of 
albino  mice,  25  per  sex  (strain  and  age 
not  specified],  were  fed  a  diet  containing 
2,800  mg/kg  benzoyl  peroxide  and 
received  simultaneous  subcutaneous 
injection  of  50  mg  benzoyl  peroxide  in  20 
percent  starch  solution.  Mice  were  also 
painted  6  days  per  week  with 
approximately  50  mg  benzoyl  peroxide 
from  a  50  percent  suspension  of  benzoyl 
peroxide  in  flour  paste.  At  study 
termination  (80  weeks),  3  males  and  11 
females  survived.  No  intergroup 
difference  in  tumor  incidence  was 
observed. 

Additional  groups  of  albino  mice,  25 
per  sex  (strain  and  age  not  specified), 
were  fed  a  diet  containing  2,800  mg/kg 
benzoyl  peroxide  and  received 
simultaneous  subcutaneous  injections  of 
120  mg  benzoyl  peroxide  in  20  percent 
starch  solution  for  120  weeks.  At  104 
weeks,  14  males  and  10  females  were 
surviving.  The  overall  tiunor  incidence 
was  similar  in  the  control  and  benzoyl 
peroxide  groups. 

In  another  protocol,  albino  mice,  25 
per  sex  (age  and  strain  not  specified), 
received  a  single  subcutaneous  injection 
of  50  mg  of  a  20  percent  suspension  of 
benzoyl  peroxide  in  starch  solution  or 
starch  solution  alone.  The  mice  were 
sacrificed  at  80  weeks.  Male/female 
survivors  were  9/7  in  the  test  group  and 
0/8  in  the  control  group.  There  were  no 
tumors  found  in  any  group. 

In  a  similar  protocol  with  albino  rats, 
after  a  single  subcutaneous  injection  of 
120  mg  benzoyl  peroxide,  animals  were 
followed  for  120  weeks  and  then 
sacrificed.  Mortality  was  checked  at  26, 
52,  78,  and  104  weeks.  Survivors  at  104 
weeks  included  10  males  and  9  females 
in  the  test  group  and  16  males  and  17 
females  in  the  control  group.  No 
intergroup  differences  were  observed  in 
tumor  incidence. 

Hueper  (Ref.  8]  performed  a  24-month 
controlled  study  on  Bethesda  (National 
Institutes  of  Health]  black  rats  (20  males 
and  15  females).  Aiiimals  received  a 
subcutaneous  implantation  of  50  mg 
benzoyl  peroxide  in  a  gelatin  capsule  at 
the  nape  of  the  neck.  Controls  (21  males 


and  14  females]  received  a  silicone 
rubber  implant  %vithout  benzoyl 
peroxide.  The  rats  were  followed  for  24 
months.  Tumors  were  found  at  the 
implantation  site  in  10  control  animals 
but  in  none  of  the  benzoyi-peroxide- 
treated  animals.  Tumors  found  at  other 
sites  in  test  and  control  rats  were 
reported  to  be  spontaneous  and  not 
dose-related. 

A  vehicle  controlled  study  by  Poirier, 
et  al.  (Ref.  9]  included  20  male  rats  (age 
not  specified)  in  each  group. 
Intramuscular  injections  of  2.9  mg 
benzoyl  peroxide  in  0.2  milliliters  (mL) 
trioctanoin  were  given  into  the  right 
hind  leg  twice  a  week  for  12  weeks.  No 
mortality  or  tumors  were  found  during 
the  14-month  study. 

Saffiotti  and  Shubik  (Ref.  10)  used  0.5 
percent  benzoyl  peroxide  in  acetone 
applied  dermally  to  21  female  Svviss 
mice  (age  not  specified)  twice  a  week 
for  80  weeks.  A  second  group  of  mice 
received  a  similar  dose  of  benzoyl 
peroxide  for  3  weeks,  and  after  1  week 
the  mice  were  treated  with  5  percent 
croton  oil  (in  mineral  oil)  twice  a  week 
for  67  weeks.  No  skin  tumors  were 
observed. 

In  a  study  by  Van  Duuren,  et  al.  (Ref. 
11)  the  backs  of  30  male  ICR/Ha  mice  (8 
weeks  old)  were  painted  3  times  per 
week  with  approximately  1,000  mg 
benzoyl  peroxide  in  5  percent  benzene. 
Controls  consisted  of  150  mice  divided 
into  4  groups  and  treated  with  benzene 
alone.  The  median  survival  time  for 
benzoyl-peroxide-treated  animals  was 
292  days,  and  262  to  412  days  for  the 
control  groups.  One  test  mouse 
developed  a  skin  papilloma,  while  11 
skin  neoplasms  (including  1  carcinoma) 
were  observed  in  control  mice.  No 
benzoyl-peroxide-related  increase  in 
skin  tumors  was  observed. 

Sharrat,  et  al.  (Ref.  7)  conducted  a 
study  in  which  albino  mice,  25  per  sex, 
received  dermal  application  of  a  50 
percent  benzoyl  peroxide  suspension  in 
hour  paste  (approximately  50  mg 
benzoyl  peroxide  per  application)  on  the 
back  of  the  neck  six  times  per  week  for 
80  weeks.  Controls  were  painted  with 
flour  paste  only.  No  skin  neoplasma 
were  found  and  overall  tumor  incidence 
did  not  differ  significantly  among 
groups. 

Slaga,  et  al.  (Ref.  1)  conducted  a  52- 
week  study  using  female  SENCAR  mice 
(7  to  9  weeks  old).  Thirty  mice  were 
used  per  dose  of  benzoyl  peroxide.  One 
group  of  animals  received  a  single 
dermal  painting  of  10  nanomole  7, 12- 
methylbenz(a)anlhracene  in  0.2  mL 
acetone  followed  by  topical  application 
of  a  1. 10, 20,  or  40  mg  benzoyl  peroxide 
in  acet(Rie  twice  a  week.  A  second 
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group  of  animals  received  only  the 
various  doses  of  benzoyl  peroxide  in 
acetone  2  times  per  week,  while  a  third 
group  received  a  single  application  of 
the  0  to  40  mg  doses  of  benzoyl  peroxide 
in  acetone  followed  1  week  later  by 
twice-weekly  apphcations  of  2 
micrograms  [^g)  12-0- 
tetradecanoylphorbol  13-acetate  in 
acetone  for  52  weeks. 

In  the  first  group,  the  incidence  of 
papillomas  at  week  30  was  as  follows: 
Control  (1/28),  1  mg  benzoyl  peroxide 
(9/29),  10  mg  benzoyl  peroxide  (20/28). 
20  mg  benzoyl  peroxide  (21/27),  40  mg 
benzoyl  peroxide  (20/24).  At  the  end  of 
the  study,  the  number  of  carcinomas 
was  as  follows:  Control  (0/28),  1  mg 
benzoyl  peroxide  (1/29).  10  mg  benzoyl 
peroxide  (6/28).  20  mg  benzoyl  peroxide 
(12/27).  40  mg  benzoyl  peroxide  (10/24). 
In  the  second  group  studied,  while  no 
intergroup  differences  in  papillomas  or 
carcinomas  were  observed,  the  single 
application  of  benzoyl  peroxide 


produced  marked  epidermal  hyperplasia 
and  a  large  number  of  dark  basal 
keratinocytes.  The  group  treated  with 
only  benzoyl  peroxide  showed  no 
carcinomas  or  intergroup  differences  in 
the  incidence  of  papillomas.  It  was 
inferred  that  benzoyl  peroxide  was  not  a 
complete  carcinogen  in  SENCAR  mice. 
Klein-Szanto  and  Slaga  (Ref.  12)  gave 
female  SENCAR  mice  (7  to  9  weeks  old) 
a  single  topical  application  of  10.  20,  or 
40  mg  of  benzoyl  peroxide  in  0.2  mL 
acetone  (16  to  20  mice  per  dose). 
Controls  (12  mice)  received  only 
acetone.  On  days  1.  2. 4. 6.  8,  and  10. 
groups  of  2  to  4  mice  were  sacrificed. 
Skin  sections  were  examined  to  count 
the  number  of  darkly  stained  basal  cells 
versus  total  number  of  basal  cells. 
Begiiming  48  hours  after  treatment,  the 
mid-  and  high-level  dosed  animals 
demonstrated  a  marked  incidence  of 
epidermal  hyperplasia  characterized  by 
acanthosis  with 
hyperorthokeratinization.  Within  2  to  4 


days  after  application  of  benzoyl 
peroxide,  the  epidermis  exhibited  a  5- 
fold  increase  in  dark  cells.  The  agency 
considers  these  results  as  indicating  a 
potent  timior-promoting  ability  of 
benzoyl  peroxide. 

Kurokawa,  et  al.  (Ref.  2)  conducted  a 
52-week  study  involving  15  to  20  female 
SENCAR  mice  (6  weeks  old)  that 
received  a  single  application  of  20 
nanomole  7, 12-methylbenz(a)- 
anthracene  in  0.2  mL  acetone  or  acetone 
alone.  One  week  later,  the  mice  received 
an  application  of  10  percent  benzoyl 
peroxide  (20  mg),  12-0- 
tetradecanoylphorbol  13-acetate  (2  ^g), 
or  acetone.  These  applications  were 
continued  for  51  weeks.  Another  group 
of  animals  received  twice  weekly 
applications  of  10  percent  benzoyl 
peroxide  or  acetone  for  51  weeks.  The 
frequency  and  distribution  of  neoplasms 
was  as  follows: 


Skin  Tumor  Promotion  Tests  in  Female  Sencar  Mice  Initiated  with  DMBA  > 


Group 


Chemical 


Benzoyl 
TPA  * ._. 
Acetone 


Nao( 

effective 

mice 


20 
20 
15 


'  7,  l2-methylbeftt(a)artt)r9cene. 

•  Significantly  different  from  Group  8  (p<0.01). 
»  One  lymph  node  metastasis. 

♦  12-0^e^^adecanoylphortx)l  13-acetate. 
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Compete  Skin  CARCtNOGENiciTY  Tests  in  Female  Sencar  Mice 


Group 


Chemical 


Benzoyl  peroxide.. 
Acetoite 


Noo* 
effective 


20 
15 


■  Significantly  dHferent  from  Group  7  (p  <  0.05). 

Irrespective  of  the  treatment  protocol, 
a  relatively  high  incidence  of 
adenocarcinomas  of  the  mammary  gland 
and  adenomas  of  the  lung  and  uterus 
were  observed  in  all  groups.  No 
intergroup  differences  in  mean  survival 
time  were  noted 

Reiners.  et  al.  (Ref.  13)  treated  the 
shaved  backs  of  female  C57BL/6  and 
SENCAR  mice  (7  to  8  weeks  old  30  to  40 
per  group)  with  acetone,  benzo  (a) 
pyrene.  or  7. 12-methylbenz  (a) 
anthracene  dissolved  in  acetone.  One 
week  after  these  treatments,  the  animals 
received  twice-weekly  applications  of  2 


No.  of  mice  with  skin  tumors  t  week 
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tumors  per 

mouse 


ZO 
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No.  of  mice 
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6(30) 
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fig  (SENCAR)  or  4  /ig  (C57BL/6)  12-0- 
tetradecanoylphorbol  13-acetate  or  20 
mg  benzoyl  peroxide.  A  large  number  of 
the  benzoyl-peroxide-treated  C57BL/6 
mice  developed  skin  carcinomas.  The 
number  of  carcinomas  following  benzoyl 
peroxide  promotion  was  greater 
compared  to  12-O-tetradecanoylphorbol 
13-acetate-promotion.  Benzoyl  peroxide 
significantly  reduced  the  latency  period 
for  appearance  of  first  skin  timior 
compared  to  12-O-tetradecanoylphorbol 
13-acetate. 

The  C57BL/6  mice  promoted  with 
benzoyl  peroxide  almost  exclusively 


developed  caracinomas.  while  SENCAR 
mice  predominanUy  developed 
papillomas.  However,  50  percent  of  the 
SENCAR  mice  did  develop  carcinomas 
by  week  48  of  the  study. 

In  a  study  by  Odukoya  and  Shklar 
(Ref.  14).  66  young  adult  Syrian  golden 
hamsters  (Lakeview  strain)  of  both 
sexes  were  treated  as  follows: 

Group  1:  (8  pr  sex)  The  left  buccal 
pouches  were  painted  3  times  per  week 
for  10  weeks  with  a  0.1  percent  solution 
of  7, 12-methylbenz  (a)  anthracene  in 
heavy  mineral  oil  Two  animals  per  sex 


were  sacrificed  at  weeks  22, , 
25. 

Group  2:  (8  per  sex)  After  1 
7, 12-mehtylbenz  (a)  anthracc 
painting,  a  6-week  treatment- 
followed.  During  weeks  17  to 
buccal  pouches  were  painted 
week  with  40  percent  (20  mg] 
peroxide  in  acetone.  Animal: 
sacrificed  as  in  Group  1. 

Group  3:  (8  per  sex)  This  pi 
similar  to  Group  2.  except  int 
benzoyl  peroxide,  the  animal 
painted  with  acetone. 

Group  4:  (3  per  sex)  After  e 
treatment-free  period,  anima 
painted  3  times  per  week  wit 
benzoylperoxide  for  6  weeks 
sacrificed  in  equal  numbers  { 
and  23. 

Group  5:  (3  per  sex)  This  pi 
the  same  as  in  Group  4,  exce 
animals  were  painted  with  a( 

Group  6:  (3  per  sex)  Untree 
controls,  sacrificed  in  equal  i 
weeks  22  and  23. 

At  termination  of  the  studj 
in  buccal  pouches  were  founi 
1.  3,  4,  5,  and  6.  In  Group  2.  w 
carcinogenesis  was  initiated 
methylbenz(a)anthracene  ani 
with  benzoyl  peroxide,  animi 
developed  cincinomas.  The 
subthreshold  of  7, 12- 
methylbenz(a)anthracene  in 
su^icient  to  result  in  carcino: 

O'Connell.  et  al.  (Ref.  15)  ii 
tumors  (papillomas)  in  femal 
(5  to  7  weeks  old)  mice  using 
topical  application  of  10  nam 
methylbenz(a)anthracene  as 
on  the  shaved  backs  of  the  a: 
Two  weeks  after  initiation,  p 
was  accomplished  by  twice  ^ 
application  of  1  ^g  12-O- 
tetradecanoylphorbol  13-ace 
study  week  21,  21  papilloma- 
mice  were  continued  on  the  I 
12-O-tetradecanoylphorbol  1 
treatments,  while  20  other  mi 
an  application  of  20  mg  benz 
peroxide  twice  a  week.  Thes 
treatments  were  continued  u 
40.  Prior  to  the  benzoyl  pero> 
applications,  the  papilloma  ii 
was  similar  in  both  groups  oj 
designated  for  12-O- 
tetradecanoylphorbol  13-ace 
benzoyl  peroxide  applicatior 
However,  at  week  40,  benzoj 
treated  mice  compared  to  12- 
tetradecanoylphorbol  13-ace 
mice  showed  54  and  325  perc 
incidences  of  carcinoma  and 
carcinoma,  respectively.  HisI 
examinations  revealed  that  4 
skin  tunors  in  benzoyl-perox 
mice  were  keratoacanthomai 
59  percent  of  these  showed  y 
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days  after  application  of  benzoyl 
peroxide,  the  epidermis  exhibited  a  5- 
fold  increase  in  dark  cells.  The  agency 
considers  these  results  as  indicating  a 
potent  tiunor-promoting  ability  of 
benzoyl  peroxide. 

Kurokawa,  et  al.  (Ref.  2)  conducted  a 
52-week  study  involving  15  to  20  female 
SENCAR  mice  (6  weeks  old)  that 
received  a  single  application  of  20 
nanomole  7, 12-methylbenz(a)- 
anthracene  in  0.2  mL  acetone  or  acetone 
alone.  One  week  later,  the  mice  received 
an  application  of  10  percent  benzoyl 
peroxide  (20  mg],  12-0- 
tetradecanoylphorbol  13-acetate  (2  fig], 
or  acetone.  These  applications  were 
continued  for  51  weeks.  Another  group 
of  animals  received  twice  weekly 
applications  of  10  percent  benzoyl 
peroxide  or  acetone  for  51  weeks.  The 
frequency  and  distribution  of  neoplasms 
was  as  follows: 
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developed  caracinomas.  while  SEN(2AR 
mice  predominanUy  developed 
papillomas.  However,  50  percent  of  the 
SENCAR  mice  did  develop  carcinomas 
by  week  4S  of  the  study. 

In  a  study  by  Odukoya  and  Shklar 
(Ref.  14),  66  yoimg  adult  Syrian  golden 
hamsters  (Lakeview  strain)  of  both 
sexes  were  treated  as  follows: 

Group  1:  (8  pr  sex)  The  left  buccal 
pouches  were  painted  3  times  per  week 
for  10  weeks  with  a  0.1  percent  solution 
of  7, 12-methylbenz  (a)  anthracene  in 
heavy  mineral  oil  Two  animals  per  sex 


were  sacrificed  at  weeks  22,  23, 24,  and 
25. 

Group  2:  (8  per  sex)  After  10  weeks  of 
7, 12-mehtylbenz  (a)  anthracene 
painting,  a  6-week  treatment-free  period 
followed.  During  weeks  17  to  22,  the  left 
buccal  pouches  were  painted  3  times  per 
week  with  40  percent  (20  mg)  benzoyl 
peroxide  in  acetone.  Animals  were 
sacrificed  as  in  Group  1. 

Group  3:  (8  per  sex)  This  protocol  was 
similar  to  Group  2,  except  instead  of 
benzoyl  peroxide,  the  animals  were 
painted  with  acetone. 

Group  4:  (3  per  sex)  After  a  16-week 
treatment-free  period,  animals  were 
painted  3  times  per  week  with 
benzoylperoxide  for  6  weeks  and 
sacrificed  in  equal  ntunbers  at  weeks  22 
and  23. 

Group  5:  (3  per  sex)  This  protocol  was 
the  same  as  in  Group  4,  except  the 
animals  were  painted  with  acetone. 

Group  6:  (3  per  sex)  Untreated 
controls,  sacrificed  in  equal  numbers  at 
weeks  22  and  23. 

At  termination  of  the  study,  no  tumors 
in  buccal  pouches  were  found  in  Groups 
1,  3, 4,  5,  and  6.  In  Group  2.  where 
carcinogenesis  was  initiated  with  7. 12- 
methylbenz(a)anthracene  and  promoted 
with  benzoyl  peroxide,  animals  rapidly 
developed  cincinomas.  The 
subthreshold  of  7, 12- 
methylbenz(a)anthracene  in  itself  was 
sufficient  to  result  in  carcinoma. 

O'Connell,  et  al.  (Ref.  15)  induced  skin 
tumors  (papillomas)  in  female  SENCAR 
(5  to  7  weeks  old)  mice  using  a  single 
topical  application  of  10  nanomole  7. 12- 
methylbenz(a)anthracene  as  the  initiator 
on  the  shaved  backs  of  the  animals. 
Two  weeks  after  initiation,  promotion 
was  accomplished  by  twice  weekly 
application  of  1  /xg  12-0- 
tetradecanoylphorbol  13-acetate.  At 
study  week  21,  21  papilloma-bearing 
mice  were  continued  on  the  biweekly 
12-O-tetradecanoylphorbol  13-acetate 
treatments,  while  20  other  mice  received 
an  application  of  20  mg  benzoyl 
peroxide  twice  a  week.  These 
treatments  were  continued  until  week 
40.  Prior  to  the  benzoyl  peroxide 
applications,  the  papilloma  incidence 
was  similar  in  both  groups  of  mice 
designated  for  12-O- 
tetradecanoylphorbol  13-acetate  and 
benzoyl  peroxide  applications. 
However,  at  week  40,  benzoyl-peroxide- 
treated  mice  compared  to  12-O- 
tetradecanoylphorbol  13-acetate-control 
mice  showed  54  and  325  percent  higher 
incidences  of  carcinoma  and  cumulative 
carcinoma,  respectively.  Histopathologic 
examinations  revealed  that  44  percent  of 
skin  timors  in  benzoyl-peroxide-treated 
mice  were  keratoacanthomas  and  that 
59  percent  of  these  showed  y- 


glutamyltransferase  foci.  The  agency 
considers  the  presence  of  these  foci  in 
the  keratocanthomas  as  suggesting  a 
possible  role  for  these  lesions  as 
precursors  of  squamous  cell  carcinomas. 
Results  indicate  the  benzoyl  peroxide 
enhanced  the  progression  of  pre-existing  , 
papillomas. 

Iverson  (Ref.  16)  conducted  a  60-week 
study  using  11  groups  of  hairless  hr/hr 
Oslo  mice  (16  per  sex  per  group;  age  and 
weight  not  specified).  Six  of  the  groups 
received  a  single  apphcation  of  51.2  p,g, 
12-methylbenz(a)anthracene  (in  100 
microliters  ()il)  acetone)  prior  to  one  of 
the  following  treatments:  No  other 
treatment,  the  gel  vehicle  (without 
benzoyl  peroxide)  twice  a  week.  5 
percent  benzoyl  peroxide  in  a  gel  twice 
a  week,  ultraviolet  radieMon  twice  a 
week,  or  5  percent  benzoyl  peroxide  in  a 
gel  before  ultraviolet  radiation  twice  a 
week.  The  other  five  groups  received 
one  of  the  following  treatments:  Gel 
vehicle  followed  by  ultraviolet  radiation 
twice  a  week.  5  percent  benzoyl 
peroxide  in  a  gel  followed  by  ultraviolet 
radiation  twice  a  week,  ultraviolet 
radiation  twice  a  week,  5  percent 
benzoyl  peroxide  in  a  gel  twice  a  week, 
or  gradually  increased  ultraviolet 
radiation  followed  by  5  percent  benzoyl 
peroxide  in  a  gel  twice  a  week. 
Reportedly,  no  spontaneous  skin  tiunors 
have  been  observed  in  this  strain  of 
mice.  Two  mice  (sex  not  specified)  that 
received  5  percent  benzoyl  peroxide  in  a 
gel  alone  twice  a  week  developed 
squamous  cell  carcinoma  near  the  tail 
root,  far  from  the  site  of  drug 
application.  This  incidence  was  reported 
to  be  a  "random  event."  None  of  the 
mice  in  this  group  developed 
papillomas. 

Ln  a  study  by  Rotstein.  et  al.  (Ref.  17), 
female  SENCAR  mice  (7  to  9  weeks  old) 
received  a  single  application  of  10 
nanomole  7. 12- 

methylbenz(a)anthracene.  Two  weeks 
later,  the  mice  received  applications  of  2 
^g  12-O-tetradecanoylphorbol  13- 
acetate  twice  a  week  for  16  weeks, 
followed  by  a  4-week  treatment-free 
period.  Groups  of  at  least  30  papilloma- 
bearing  mice  received  20  pJ  acetone  or 
20  mg  benzoyl  peroxide  (in  acetone) 
twice  a  week  for  12  weeks  beginning 
week  21  of  the  study.  One  group 
received  benzoyl  peroxide  for  only  4 
weeks,  followed  by  acetone  treatment 
for  8  weeks. 

Twelve  weeks  after  the  benzoyl 
peroxide  treatment,  all  benzoyl- 
peroxide-treated  mice  showed  a 
significanUy  greater  incidence  of 
carcinoma  than  controls  (37  versus  16 
percent).  All  carcinomas  arose  bom  pre- 
existing papillomas.  Animals  treated  for 
4  weeks  with  benzoyl  peroxide  showed 


a  similar  incidence  of  carcinoma  as  the 
12-week  treated  animals.  The  agency 
believes  that  this  result  infers  that  free- 
radical  generating  promoters  can 
enhance  tumor  progression  within  a 
short  period. 

A  study  conducted  by  the  National 
Toxicology  Program  (Ref.  18)  involved 
comparing  the  sensitivity  of  SENCAR, 
Swiss  CD-I,  and  B6(33Pl  strains  of  mice 
in  a  dermal  initiation-promotion 
protocol  using  different  combinations  of 
initiators  and  promoters  (i.e.,  7, 12- 
methylbenz(a)anthracene,  benzoyl 
peroxide,  and  N-methyl-N-nitro-N- 
nitrosoguanidine).  After  a  single  dose  of 
7, 12-methylbenz(a)anthracene  (0.25, 2.^ 
or  25.0  ^g]  or  N-methyl-N-nitro-N- 
nitrosoguanidine  (100,  500,  or  1,000  Mg), 
groups  of  30  male/female  of  each  strain 
of  mice  received  topical  appUcations  of 
20  mg  benzoyl  peroxide  in  acetone,  once 
a  week  for  52  weeks.  Animals  for 
complete  carcinogen  testing  received  20 
mg  benzoyl  peroxide  throughout  the 
study.  Controls  received  two  dose  levels 
of  initiators  once  and  only  acetone 
thereafter,  and  the  vehicle  control 
received  only  apphcations  of  acetone. 

The  gross  incidence  of  papilloma  was 
more  prevalent  in  7, 12- 
methylbenz(a)anthracene-initiated/l2- 
O-tetradecanoylphorbol  13-acetate- 
promoted  SENCAR  and  Swriss  mice; 
however,  all  strains  were  equally 
sensitive  to  carcinoma  induction.  The  7, 
12-methylbenz(a)anthracene-initiated/ 
benzoyl-peroxide-promoted  SENCAR 
mice  were  comparatively  much  more 
sensitive  to  papilloma  induction.  Gross 
incidence  of  carcinoma  was  observed 
only  in  SENCAR  mice.  The  mean  time  to 
papilloma  induction  in  7. 12- 
methylbenz(a)anthracene/l2-0- 
tetradecanoylphorbol  13-acetate  groups 
was  shorter  in  SENCAR  and  Swiss 
strains.  In  the  7. 12- 
methylbenz(a)anthracene-benzoyl 
peroxide  groups,  the  induction  time  was 
much  shorter  in  SENCAR  mice.  In  7. 12- 
methylbenz(a)anthracene/l2-0- 
tetradecanoylphorbol  13-acetate  groups, 
papillomas  appeared  in  both  sexes  of 
SENCAR  and  Swiss  mice  by  10  weeks, 
and  by  20  in  B6C3P1  male  mice.  In  7. 12- 
methylbenz(a)anthracene/benzoyl 
peroxide  groups,  papillomas  appeared  In 
SENCAR  mice  at  week  20,  and  at  week 
30  in  both  sexes  of  the  2  other  strains. 

A  majority  of  mice  in  the  7. 12- 
methylbenz(a)anthracene/7. 12- 
methylbenz(a)anthracene  groups 
developed  papillomas.  Neoplasm 
multiplicity  was  comparable  in  the  3 
strains.  The  induction  of  papilloma  in 
12-O-tetradecanoylphorbol  13-acetate/ 
12-O-tetradecanoylphorbol  13-acetate 
groups  was  observed  in  both  sexes  of 
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Swiss  mice  only.  Regarding  tumor 
induction,  no  one  strain  responded  to 
benzoyl  peroxide/benzoyl  peroxide,  7, 
12-methylbenz(a)anthracene/acetone 
combinations,  or  repeated  application  of 
acetone. 

In  N-methyl-N-nitro-N- 
nitro80guanidine-initiated/l2-O- 
tetradecanoylphorbol  13-acetate- 
promoted  groups,  SENCAK  and  Swiss 
strains  were  more  sensitive  to  papilloma 
incidence  and  multiplicity  of  tumors. 
However,  on  gross  examination,  all 
strains  were  found  to  be  equally 
sensitive  to  carcinoma  incidence.  The 
sensitivity  in  the  N-methyl-N-nitro-N- 
nitrosoguanidine/benzoyl  peroxide 
groups,  when  compared  for  gross 
incidence  of  papilloma,  decreased  in 
this  order  SENCAR,  Swiss.  B6C3F1. 
Carcinoma  incidence  was  similar  in 
females,  while  in  males  sensitivity 
decreased  in  this  order  SENCAR,  Swiss, 
B6C3F1.  The  papillomas  response  time 
in  the  N-methyl-N-nitro-N-nitroso- 
guanidine/l2-0-tetradecanoyIphorbol 
13-acetate  groups  decreased  in  the  same 
order.  In  N-methyl-N-nitro-N-nitroso- 
guanidine/benzoyl  peroxide  groups, 
SENCAR  and  Swiss  mice  showed 
similar  papilloma-response  time.  All 
strains  were  positive  for  papilloma  and 
carcinoma  induction  in  100  >ig  N-methyl- 
N-nitro-N-nitrosoguanidine-initiated-lOO 
mg  N-methyl-N-nitro-N- 
nitrosoguanidine-promoted  groups. 
SENCAR  mice  were  found  to  be  much 
more  sensitive  with  benzoyl  peroxide 
promotion  and  with  7, 12- 
methylbenz(a)anthracene  or  N-methyl- 
N-nitro-N-nitrosoguanidine  initiation. 
On  the  whole,  the  SENCAR  strain 
proved  to  be  the  most  sensitive  in  two- 
stage  tumorigenesis. 

Iverson  (Ref.  19)  look  at  equal 
numbers  of  male  and  female  SENCAR 
and  hr/hr  Oslo  mice  in  a  52-week  study. 
Where  appHcable,  a  single  51.2  ^g  dose 
of  7, 12-methylbenz((i)anthracene  was 
used  as  an  initiator.  Skin  tumors  were 
subjected  to  histopathologic 
examination.  The  following  groups  were 
studies: 

Group  A:  (32  hr/hr)  5  percent  benzoyl 
peroxide  in  a  gel  vehicle  twice  per  week 
in  the  evening  of  1  day.  followed  by 
ultraviolet  exposure  the  next  morning. 

Croup  B:  (32  hr/hr)  twice  per  week 
ultraviolet  radiation. 

Group  C:  (32  hr/hr)  Gel  vehicle  twice 
per  week  in  the  afternoon  of  one  day, 
ultraviolet  exposure  next  morning. 

Group  D:  (32  hr/hr)  twice  per  week 
ultraviolet  exposure  followed  5  minutes 
later  by  5  percent  benzoyl  peroxide  in  a 
gel  vehicle. 

Group  E:  (32  hr/hr)  twice  per  week 
ultraviolet  exposure  followed  5  minutes 
later  by  gel  vehicle. 


Group  P:  (32  hr/hr)  Single  dose  of  7, 
12-methylbenz  (a)-anthracene;  starting  1 
week  later,  twice  per  week  application 
of  gel  vehicle. 

Group  G:  (32  Senear)  Single 
application  of  100  itl  acetone. 

Group  H:  (32  Senear)  Gel  vehicle 
twice  per  week. 

Group  L  (32  Senear]  5  percent  benzoyl 
peroxide  in  a  gel  vehicle  twice  per  week. 

Group  J:  (32  Senear)  7, 12-methylbenz 
(a)  anthracene,  followed  by  continuous 
treatment  with  5  percent  benzoyl 
peroxide  in  a  gel  vehicle  twice  per  week. 

Group  K:  (32  Senear)  7, 12-methylbenz 
(a)  anthracene,  followed  by  continuous 
treatment  with  gel  vehicle  twice  per 
week. 

Group  L  (48  Senear)  One  appheation 
of  7, 12-methylbenz  (a)  anthracene. 

Group  M:  (176  Senear)  One 
application  of  7, 12-melhylbenz  (a) 
anthracene  (historical  control  group). 

Group  N:  (32  hr/hr)  7, 12-methylbenz 
(a)  anthracene  and  gel  vehicle. 

There  were  no  si^iificant  intergroup 
differences  in  survival  rate  (73  to  91 
percent)  observed  in  the  SENCAR  mice; 
however,  in  the  hr/hr  Oslo  mice  survival 
rate  was  very  low  (19  to  41  percent)  due 
to  radiation  effects.  Group  B  (ultraviolet 
radiation  twice  a  week  in  hr/hr  Oslo 
mice)  had  the  highest  number  of  tumor- 
bearing  mice  and  total  number  of 
carcinomas,  indicating  that  neither  the 
gel  vehicle  nor  5  percent  benzoyl 
peroxide  promoted  tumorigenesis.  The  7, 
12-methylbenz  (a)  anthracene  treatment 
produced  more  tumors  in  SENCAR  mice 
with  3  low-grade  fibrosarcomas  in 
Group  G  and  squamous  cell  carcinomas 
as  follows:  four  in  Group  L  (the  hi^est 
number  observed),  two  in  Group  J.  and 
one  each  in  Group  H  and  I. 

Schweizer,  et  al.  (Ref.  20)  conducted  a 
16-month  study  using  12-week  old, 
pathogen-free  Syritm  golden  hamsters 
(weighing  about  100  grams  (g)).  The 
hamsters  were  randomly  assigned  to  1 
of  5  test  groups,  each  containing  20 
animals.  All  animals  received  the 
following  appheation  and  were 
examined  for  skin  lesions. 

Group  I:  (Control)  Application  of  1  mL 
acetone  3  times  per  week  on  the  shaved 
dorsal  area. 

Group  II:  Initiation  with  a  single  dose 
of  10  mg/kg  7, 12-methylbenz  (a)    • 
anthracene. 

Group  UL  Topical  application,  3  times 
per  week,  with  160  mg  benzoyl  peroxide 
in  1  mL  acetone. 

Group  IV:  Initiation  with  7, 12- 
methylbenz  (a)  anthracene  (Group  II) 
and  promotion  with  80  mg  benzoyl 
peroxide  3  times  per  week. 

Group  V:  Repetitive  applications  of 
benzoyl  peroxide  after  7, 12-methylbenz 
(a)  anthracene  initiation. 


Benzoyl  peroxide  alone  increased 
generalized  hyperpigmentation  and 
sealing,  but  no  tiunors  were  observed. 
The  7, 12-methylbenz  (a)  anthracene 
alone  induced  a  moderate  number  of 
melanotic  foci  and  a  small  number  of 
palpable  melanotic  timiors,  both  in  the 
dermis.  Papillomas  were  found  in  the 
epithelia  of  the  tongue,  esophagus,  and 
forestomach.  The  7, 12-methylbenz  (a) 
anthracene  and  benzoyl  peroxide  at 
both  dose  levels  drastically  increased 
the  number  of  melanotic  foci  and  the 
incidence  of  tumors  at  later  stages, 
implying  that  benzoyl  peroxide 
promoted  the  incidence  of  papilloma, 
carcinoma,  and  melanotic  tumors. 

Hergenhahn  (Ref.  21)  conducted  a 
study  in  which  NMRI  mice  (age  and  sex 
not  specified)  received  a  single  dose  of 
7, 12-methylbenz  (a)  anthracene 
followed  by  dermal  applications  of  40 
mg  benzoyl  peroxide  (in  acetone)  twice 
a  week  for  24  weeks.  This  treatment  was 
followed  by  application  of  a  second 
promoter,  retinoyl  phorbol  acetate,  for 
another  24  weeks.  In  the  second 
experiment,  mice  received  20  mg 
benzoyl  peroxide  (in  acetone)  twice  a 
week  for  16  weeks.  All  animals  in  both 
groups  were  observed  for  48  weeks.  No 
results  were  provided  except  for  a 
comment  that  benzoyl  peroxide  did  not 
induce  skin  tumors  in  any  group. 

B.  Promotional  Studies 

Slaga,  et  aL  (Ref.  1)  assessed  the 
intercellular  communication  between 
Chinese  hamster  V79  (6-thioguanine- 
sensitive)  cells  measured  by  evaluating 
the  metaboUc  cooperation  between 
hypoxanthine-guanine  phosphoribosyl 
transferase  positive  and  hypoxanthine- 
guanine  phosphoribosyl  transferase 
negative  cells.  Inhibition  of  metabolic 
cooperation  in  these  cells  is  a  property 
of  many  structurally  diverse  tumor 
promoters.  Benzoyl  peroxide  inhibited 
the  intercellular  communication 
between  the  cells. 

Yuspa,  et  ai  (Ref.  22)  used  benzoyl 
peroxide  in  10  to  20  mg  concentration 
incubated  with  epidermal  cells  prepared 
from  newborn  BALB/e  mice.  The 
induction  of  epidermal  transglutaminase 
has  been  used  as  an  indication  for 
terminal  differentiation  in  cultured 
epidermal  cells.  The  phorbol  esters  are 
potent  inducers  of  transglutaminase  in 
vivo  and  in  vitro.  The  high  concentration 
of  benzoyl  peroxide  used  did  not  induce 
transglutaminase  but  was  significantly 
cytotoxic  to  the  cells. 

In  a  study  by  Lawrence,  et  al.  (Ref.  23) 
human  epidermal  keratinoeytes  (strain 
R).  derived  from  a  young  donor's  skin, 
were  used  to  assess  the  effect  of 
benzoyl  peroxide  on  the  cellular 


metaboUc  cooperation  compai 
acetone-treated  control  cells.  1 
peroxide  at  0.5  fig/mL  exhibit! 
but  significant  effect,  while  do 
between  IJO  and  3.6  p^g/mL  str 
inhibited  metabolic  cooperatic 
3.6  ;ig/mL  dose  of  benzoyl  pei 
extent  of  nucleotide  transfer  c 
to  controls  was  only  31  percer 
However,  benzoyl  peroxide  si 
effect  on  cell  survival,  attaehn 
keratinoeyte  morphology. 

Armato,  et  al.  (Ref.  24)  teste 
activity  of  many  tiimor  promo 
using  primary  liver  cultures  (v 
50  percent  hepatocytes)  prepa 
male  and  female  Wistar  rats  ( 
old).  Benzoyl  peroxide  was  te: 
10""  moles/ Hter  (mol/L)  dose 
dose,  benzoyl  peroxide  signifi 
stimulated  the  hepatocellular 
deoxyribonucleic  acid  synthes 
simulatory  activity  was  inhibi 
simultaneous  addition  of  exog 
superoxide  dismutase. 

Fey  and  Sheldon  (Ref.  25)  ir 
promoters  with  the  Madin-Da: 
Kidney  cell  line,  which  when  i 
into  nude  mice  form  highly 
differentiated  epithelial  colon 
are  nontumorigenic.  The  epith 
nature  of  these  cuboidal  cell  c 
altered  on  incubation  with 
subnanomolar  levels  of  promc 
individual  cells  become  mobil 
flattened,  and  elongated).  Fiv( 
structurally  dissimilar  comple 
second-stage  tumor  promoten 
benzoyl  peroxide,  were  showi 
identical  morphological  chanj 
(signatures)  after  2  hours  incu 
with  the  Madin-Darby  Canine 
cells. 

Mass,  et  al.  (Ref.  26)  used  ti 
cultures  prepared  from  young 
free  male  Fisher  344  rats  to  e> 
their  proliferative  response  to 
spectrum  of  known  promoters 
been  observed  that  tumor  pro 
induce  terminal  differentiatioi 
variety  of  cell  types.  This  prei 
phenotype  is  characterized  bj 
capacity  of  cells  to  grow  in  se 
medium,  i.e.,  colony  forming  e 
It  has  also  been  reported  that 
mouse  skin  contains  keratinoi 
resistant  to  induction  of  termi 
differentiation.  Benzoyl  perox 
stimulated  nor  diminished  col 
forming  efficiency  over  the  wi 
concentration  range  tested.  It 
inferred  that  benzoyl  peroxidi 
bind  to  the  phorbol  receptor  e 
probably  acts  as  a  skin  tumor 
by  a  different  mechanism  thai 
tetradecanoyl-phorbol  13-ace 

Gindhart  et  al.  (Ref.  27)  ust 
mouse  epidermal  cells  (which 
initiated  and  sensitive  to  furtl 
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Benzoyl  peroxide  alone  increased 
generalized  hyperpigmentation  and 
scahng,  but  no  timiors  were  observed. 
The  7, 12-methylbenz  (a)  anthracene 
alone  induced  a  moderate  number  of 
melanotic  foci  and  a  small  number  of 
palpable  melanotic  tumors,  both  in  the 
dermis.  Papillomas  were  found  in  the 
epithelia  of  the  tongue,  esophagus,  and 
forestomach.  The  7, 12-methylbenz  (a) 
anthracene  and  benzoyl  peroxide  at 
both  dose  levels  drastically  increased 
the  number  of  melanotic  foci  and  the 
incidence  of  tumors  at  later  stages, 
implying  that  benzoyl  peroxide 
promoted  the  incidence  of  papilloma, 
carcinoma,  and  melanotic  tumors. 

Hergenhahn  (Ref.  21)  conducted  a 
study  in  which  NMRI  mice  (age  and  sex 
not  specified)  received  a  single  dose  of 
7, 12-methylbenz  (a)  anthracene 
followed  by  dermal  applications  of  40 
mg  benzoyl  peroxide  (in  acetone)  twice 
a  week  for  24  weeks.  This  treatment  was 
followed  by  application  of  a  second 
promoter,  retinoyl  phorbol  acetate,  for 
another  24  weeks.  In  the  second 
experiment,  mice  received  20  mg 
benzoyl  peroxide  (in  acetone)  twice  a 
week  for  16  weeks.  AH  animals  in  both 
groups  were  observed  for  48  weeks.  No 
results  were  provided  except  for  a 
comment  that  benzoyl  peroxide  did  not 
induce  skin  tumors  in  any  group. 

B.  Promotional  Studies 

Slaga,  et  aL  (Ref.  1)  assessed  the 
intercellular  communication  between 
Chinese  hamster  V79  (6-thioguanine- 
sensitive)  cells  measured  by  evaluating 
the  metabohc  cooperation  between 
hypoxanthine-guanine  phosphoribosyl 
transferase  positive  and  hypoxanthine- 
guanine  phosphoribosyl  transferase 
negative  cells.  Inhibition  of  metabolic 
cooperation  in  these  cells  is  a  property 
of  many  structurally  diverse  tumor 
promoters.  Benzoyl  peroxide  inhibited 
the  intercellular  communication 
between  the  cells. 

Yuspa,  et  aL  (Ref.  22)  used  benzoyl 
peroxide  in  10  to  20  mg  concentration 
incubated  with  epidermal  cells  prepared 
from  newborn  BALB/c  mice.  The 
induction  of  epidermal  transglutaminase 
has  been  used  as  an  indication  for 
terminal  differentiation  in  cultured 
epidermal  cells.  The  phorbol  esters  are 
potent  inducers  of  transglutaminase  in 
vivo  and  in  vitro.  The  high  concentration 
of  benzoyl  peroxide  used  did  not  induce 
transglutaminase  but  was  significantly 
cytotoxic  to  the  cells. 

In  a  study  by  Lawrence,  et  al.  (Ref.  23) 
human  epidermal  keratinocytes  (strain 
R),  derived  from  a  young  donor's  skin, 
were  used  to  assess  the  effect  of 
benzoyl  peroxide  on  the  cellular 


metabolic  cooperation  compared  to 
acetone-treated  control  cells.  Benzoyl 
peroxide  at  0.5  ^g/mL  exhibited  a  small 
but  significant  effect,  while  doses 
between  1,0  and  3.6  p^g/mL  strongly 
inhibited  metabolic  cooperation.  At  the 
3.6  (ig/mL  dose  of  benzoyl  peroxide,  the 
extent  of  nucleotide  transfer  compared 
to  controls  was  only  31  percent. 
However,  benzoyl  peroxide  showed  no 
effect  on  cell  survival,  attachment,  or 
keratinocyte  morphology. 

Armato,  et  al.  (Ref.  24)  tested  on  the 
activity  of  many  tumor  promoters  by 
using  primary  liver  cultures  (with  40  to 
50  percent  hepatocytes)  prepared  from 
male  and  female  Wistar  rats  (4  days 
old).  Benzoyl  peroxide  was  tested  at 
10" "moles/ liter  (mol/L)  dose.  At  this 
dose,  benzoyl  peroxide  significantly 
stimulated  the  hepatocellular  24-hour 
deoxyribonucleic  acid  synthesis.  The 
simulatory  activity  was  inhibited  by 
simultaneous  addition  of  exogenous 
superoxide  dismutase. 

Fey  and  Sheldon  (Ref.  25)  incubated 
promoters  with  the  Madin-Darby  Canine 
Kidney  cell  line,  which  when  injected 
into  nude  mice  form  highly 
differentiated  epithelial  colonies  that 
are  nontumorigenic.  The  epitheloid 
nature  of  these  cuboidal  cell  colonies  is 
altered  on  incubation  with 
subnanomolar  levels  of  promoters  (i.e., 
individual  cells  become  mobile, 
flattened,  and  elongated).  Five 
structurally  dissimilar  complete  or 
second-stage  tumor  promoters,  including 
benzoyl  peroxide,  were  shown  to  induce 
identical  morphological  changes 
(signatures)  after  2  hours  incubation 
with  the  Madin-Darby  Canine  Kidney 
cells. 

Mass,  et  al.  (Ref.  26)  used  tracheal  cell 
cultures  prepared  from  yoimg  pathogen- 
free  male  Fisher  344  rats  to  examine 
their  proliferative  response  to  a 
spectrum  of  known  promoters.  It  has 
been  observed  that  tumor  promoters  can 
induce  terminal  differentiation  in  a 
variety  of  cell  types.  This  preneoplastic 
phenotype  is  characterized  by  the 
capacity  of  cells  to  grow  in  semi-solid 
medium,  i.e.,  colony  forming  efficiency. 
It  has  also  been  reported  that  initiated 
mouse  skin  contains  keratinocytes 
resistant  to  induction  of  terminal 
differentiation.  Benzoyl  peroxide  neither 
stimulated  nor  diminished  colony 
forming  efficiency  over  the  wide 
concentration  range  tested.  It  was 
inferred  that  benzoyl  peroxide  does  not 
bind  to  the  phorbol  receptor  and  thus 
probably  acts  as  a  skin  tumor  promoter 
by  a  different  mechanism  than  12-0- 
tetradecanoyl-phorbol  13-acetate. 

Gindhart,  et  al.  (Ref.  27)  used  )B6 
mouse  epidermal  cells  (which  are 
initiated  and  sensitive  to  further 


transformation  by  tumor  promoters)  to 
test  the  tumor  promoting  activity  of 
benzoyl  peroxide.  In  a  dose-dependent 
fashion  (10"*  to  10~*  Molar),  benzoyl 
peroxide  promoted  further 
transformation  of  166  cells  and  caused  a 
decrease  in  the  net  synthesis  of  the 
major  ganglioside  of  epidermal  cells, 
trisialoganglioside  GT. 

C.  Reproductive  and  Developmental 
Toxicology  Studies 

Korhonen,  et  al.  (Ref.  28)  used  various 
doses  (0.05  to  1.7  micromole)  of  benzoyl 
peroxide  in  acetone  injected  into  the 
inner  shell  membrane  in  the  air  chamber 
of  3-day  old  white  Leghorn  chicken  eggs. 
Except  for  the  lowest  dose  level  tested, 
there  was  a  dose-related  increase  in 
early  embryonic  deaths,  with  an 
estimated  LOm  of  0.99  micromole  per 
egg.  At  all  dose  levels,  benzoyl  peroxide 
increased  malformation  at  a  moderate 
frequency.  The  calculated  median 
effective  dose  for  mortality  and 
nalformations  was  0.27  micromole  per 
egg- 

D.  Genotoxicity  Studies 

Epstein,  et  al.  (Ref.  29]  used  benzoyl 
peroxide  given  intraperitoneally  at  52 
and  64  mg/kg  to  7  and  9  male  ICR/Ha 
Swiss  mice,  respectively,  in  a  dominant 
lethal  assay  evaluation.  Each  male  was 
caged  with  three  untreated  virgin  female 
mice  for  1  week.  Dams  were  replaced 
every  week  for  8  weeks,  sacrificed,  and 
examined  for  total  implants,  and  early 
and  late  fetal  deaths.  Late  fetal  deaths 
were  rare,  while  early  fetal  deaths  and 
pre-implantation  losses  were  within  the 
control  limits. 

Litton  Bionetics  (Ref.  30)  conducted  a 
modified  Ames  assay  using  Salmonella 
strains  TA  1535, 1537.  and  1538.  and 
Saccharomyces  cerevisiae  strain  D-4 
for  a  gene  conversion  assay.  Benzoyl 
peroxide  was  evaluated  at  two 
concentration  levels,  one  of  which  was 
half  of  the  medium  lethal  concentration 
(1.8  mg/mL)  value.  All  bacterial  assays 
were  performed  with  S-9  metabolic 
activation  systems  prepared  from  the 
lung,  liver,  and  testes  of  mice.  rats,  and 
monkeys.  Benzoyl  peroxide  was  found 
to  be  nonmutagenic.  The  yeast  assay 
performed  in  the  presence/absence  of 
S-9  fractions  also  gave  negative  results. 

In  another  study,  Yamaguchi  and 
Yamashita  (Ref.  31)  conducted  a  slighUy 
modified  Ames  assay  using  Salmonella 
strains  TA  98  and  100.  Benzoyl  peroxide 
was  tested  in  Tween  20T  at  a  high  dose 
of  300  ng  per  plate  in  the  presence  of  a 
rat  S-9  metabolic  activation  system.  It 
was  found  to  be  nonmutagenic. 

DeFlora.  et  al.  (Ref.  32)  evaluated 
benzoyl  peroxide  in  the  Ames  test  using 
Salmonella  typhimurium  (S. 


typhimurium)  strains  TA  1535, 1537, 
1538,  98,  and  100,  and  several  isogenic 
strains  of  Escherichia  coli  [E.  coli]  (WP- 
2  wild  type  (repair-proficient).  WP67- 
UVrA-.  Pol  A-.  CMBTl-UVrA-.  recA-. 
and  lexA-).  The  names  of  the  solvent 
used  and  the  highest  concentration 
tested  were  not  given.  Benzoyl  peroxide 
was  nonmutagenic  but  caused 
deoxyribonucleic  acid  damage  in  E  coli 
and  was  more  toxic  to  deoxyribonucleic 
acid  repair-deficient  than  to  repair- 
proficient  strains.  It  was  lethal  to  WP-2 
and  VVP  87  at  1.000  >ig/mL  and  to  CM 
871  at  250  iig/mL,  in  both  the  absence 
and  presence  of  S-9  fraction.  In  the 
presence  of  S-9  fraction,  benzoyl 
peroxide  was  lethal  to  WP-2  (750  ^g/ 
mL)  and  to  both  repair-deficient  strains 
(500  Mg/mL). 

Ishidate.  et  al.  (Ref.  33)  evaluated 
benzoyl  peroxide  in  dimethyl  sulfoxide 
(5  mg  per  plate)  in  Salmonella  strains 
TA  1535. 1537,  92,  94,  98,  and  100  in  the 
presence  and  absence  of  S-9  fraction.  In 
a  second  set  of  experiments,  benzoyl 
peroxide  in  dimethyl  sulfoxide  (0.2  mg/ 
mL)  was  tested  for  chromosomal 
aberrations  in  Chinese  hamster 
fibroblasts.  All  assays  gave  negative 
results. 

Jarventaus.  et  al.  (Ref.  34)  used 
Chinese  hamster  ovary  cells  to  evaluate 
the  effect  of  benzoyl  peroxide  on  the 
incidence  of  sister  chromatid  exchange. 
Benzoyl  peroxide  induced  a  dose- 
dependent  increase  in  the  incidence  of 
sister  chromatid  exchange  only  in  the 
presence  of  S-9  fraction.  At  1.0 
millimole  benzoyl  peroxide 
concentration,  sister  chromatid 
exchange  doubled. 

Tainer  (Ref.  35)  reported  benzoyl 
peroxide  (in  acetone  or  dimethyl 
sulfoxide)  to  be  nonmutagenic  with  or 
without  hamster  and  rat  liver  S-9 
fraction  in  S.  typhimurium  strain  TA 
1535,  97,  98,  and  100. 

Matula,  et  al.  (Ref.  36)  reported 
benzoyl  peroxide  (in  acetone)  was 
nonmutagenic  with  or  without  S-9 
activating  system  in  S.  typhimurium 
sti-ain  TA  1535, 98, 100,  and  102; 
however,  it  produced  a  dose-dependent 
increase  in  mutation  with  strain  TA  97 
in  the  absence  of  metabolic  activation. 
Reportedly,  these  results  were  erratic 
due  to  hi^  cell  toxicity  (dependent  on 
the  volume  of  acetone  per  plate). 
However,  results  were  reconfirmed  in  a 
liposome  vehicle  with  a  commerical 
preparation  in  strain  TA  97.  Benzoyl 
peroxide  (in  acetone  and  a  commerical 
lotion)  also  damaged  deoxyribonucleic 
acid  in  the  £  coli  SOS  test;  however,  a 
dose-dependent  relationship  was  not 
observed.  Weak  mutagenic  activity  of 
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benzoyl  peroxide  was  inferred  from 
these  results. 

Swierenga  (Ref.  37)  investigated  the 
cytotoxicity  and  genotoxicity  of  benzoyl 
peroxide  for  epithelial  cells  by  using 
proliferating  T-51-B  cells  or  rat 
hepatocytes.  Benzoyl  peroxide  was 
extremely  toxic  to  these  cells. 
Depending  on  cell  density,  exposure 
duration,  and  media  composition,  the 
median  lethal  concentration  of  benzoyl 
peroxide  varied  from  5  to  50  ng/mL. 
Deoxyribonucleic  acid  strand  breaks, 
but  no  mutations,  were  observed  at 
these  concentrations.  Hepatocytes 
tolerated  up  to  300  micromole  benzoyl 
peroxide  over  a  24-hour  period.  Latent 
random  cell  death  was  observed  in  all 
cultures.  When  the  assay  conditions 
were  adjusted  to  enhance  cell  survival, 
both  strand  breaks  and  mutation  were 
observed.  In  addition,  benzoyl  peroxide 
showed  some  ability  to  induce 
deoxyribonucleic  acid  repair  in 
hepatocytes  and  sister  chromatid 
exchange  in  V79  cells.  It  was  inferred 
that  benzoyl  peroxide  showed  weak 
genotoxicity  at  concentrations  10*  fold 
lower  than  present  in  the  commercial 
preparations. 

Bimboim  (Ref.  36)  studied  a  spectrum 
of  phorbol  and  nonphorbol  promoters 
incubated  with  white  blood  cells 
isolated  from  human  blood.  Cells  were 
examined  for  deoxyribonucleic  acid 
strand  breaks.  Benzoyl  peroxide 
induced  a  dose-dependent  break  in 
deoxyribonucleic  acid  strands. 

Gensler  and  Bowden  (Ref.  39) 
evaluated  initiated  epidermal  JB6  cells 
for  clastogenic  events  after  a  single 
treatment  with  a  noncytotoxic  dose  (50 
micromole)  of  benzoyl  peroxide. 
Deoxyribonucleic  acid  single-strand 
scissions  did  not  occur,  suggesting  a 
dissociation  between  the  induction  of 
deoxyribonucleic  acid  strand  breaks 
and  late-stage  promotion. 

Saladino,  et  al.  (Ref.  40)  assessed  the 
effect  of  benzoyl  peroxide  and  other 
drugs  on  clonal  growth  rate,  squamous 
differentiation,  deoxyribonucleic  acid 
damage,  ornithine  decarboxylase 
activity,  nucleic  acid  synthesis,  aryl 
hydrocarbon  hydroxide  activity,  and 
arachidonic  acid  and  choline  release 
measured  in  normal  human  bronchial 
epithelial  cells.  Benzoyl  peroxide 
increased  the  promotion  of  cross-linked 
envelopes  and  depressed  ribonucleic 
acid  synthesis  more  than 
deoxyribonucleic  acid  synthesis.  In 
addition,  it  produced  detectable 
amounts  of  both  single-strand  breaks 
and  deoxyribonucleic  acid-protein  cross 
links,  and  inhibited  growth. 

Ha.-tley,  et  al.  (ReL  41)  investigated 
the  degree  of  deoxyribonucleic  acid 
strand  break  in  culttu^d  keratinocytes 


(BALB/c  mice)  and  the  cell  lines  D,  F. 
and  308  (derived  from  primary  mouse 
epidermal  cultures  by  carcinogen 
treatment)  after  exposure  to  phorbol 
esters  and  benzoyl  peroxide.  Benzoyl 
peroxide  at  10  "♦  Molar  concentration 
induced  single  strand  breaks  in  basal 
keratinocytes  within  1  hour,  and 
attached  cells  exhibited  extensive  single 
strand  breaks  by  12  hours.  It  was 
inferred  that  benzoyl  peroxide-produced 
breaks  were  due  to  a  direct  mechanism 
of  deoxyribonucleic  acid  damage. 

Bimboim  (Ret  42)  reported  that 
deoxyribonucleic  acid  strand  breaks 
produced  in  human  leukocytes  by 
benzoyl  peroxide  (50  micromole). 
anthralin  and  12-0- 
tetradecanoylphorbol  13-acetate  were 
not  repaired  during  a  30-minute  period 
following  treatment  However,  under  the 
same  assay  conditions,  substantial 
repair  of  ionizing  radiation-induced 
breaks  was  observed. 

An  abstract  by  Swierenga  (Ref.  37) 
inferred  that  in  vitro  benzoyl  peroxide 
induced  deoxyribonucleic  acid  strand 
breaks  in  rat  hepatocytes. 

E.  Biochemistry  Studies 

Molloy,  et  al.  (Ref.  43)  conducted  a 
study  in  which  the  dorsal  skins  of 
female  CD-I  (7  to  10  weeks  old)  mice 
were  painted  with  benzoyl  peroxide  (in 
acetone)  or  acetone  alone.  Skins  were 
excised,  cidfured,  and  pulse-labeled 
with  ^*S-methionine  24  hours  after 
treatment  Qualitative  changes  in 
synthesized  epidermal  proteins  were 
examined  using  one-  and  two- 
dimensional  gel  electrophoresis.  Benzoyl 
peroxide-treated  epidermal  proteins 
resembled  those  of  controls  compared  to 
12-O-tetradecanoyl-phorbol  13-acetate- 
and  anthralin-treated  skins.  It  was 
inferred  that  benzoyl  peroxide  may  act 
by  a  mechanism  distinct  from  the  other 
two  promoters. 

Binder  and  Volpenhein  (Ref.  44) 
investigated  the  induction  of  ornithine 
decarboxylase  activity  by  12-O- 
tetradecanoyl-phorbol  13-acetate  and 
benzoyl  peroxide  in  female  SENCAR 
mice.  The  12-O-tetradecanoylphorbol  13- 
acetate  (2  ^g)  caused  induction  of 
ornithine  decarboxylase  activity  30 
times  greater  than  benzoyl  peroxide  (20 
mg.  in  acetone)  applied  once  to  dorsal 
skin.  The  activity  level  was  10  percent 
greater  after  3  or  more  doses  of  benzoyl 
peroxide  (20  mg)  applied  2  to  7  days 
apart.  However,  the  additive  effect  of 
doses  was  reported  as  not  responsible 
for  the  enhanced  induction  because 
ornithine  decarboxylase  activity  was  at 
the  basal  level  at  the  time  of  the  last 
dose.  Benzoyl  peroxide  applied  once  a 
day  for  5  consecutive  days  resulted  in 
only  one-tenth  the  enzyme  activity  by 


the  same  number  of  doses  given  2  or 
more  days  apart.  Pretreatment  with 
benzoyl  peroxide  (20  mg]  once  a  day  for 
4  days  greatly  enhanced  the  onuthine 
decarboxylase  activity  by  a  one-time 
application  of  12-O- 
tetradecanoylphorbol  13-acetate  (2  fig) 
24  hours  after  the  last  benzoyl  peroxide 
dose.  It  was  inferred  that  wl^le  the  2 
promoters  operate  through  different 
mechanisms,  their  promotional  effects 
are  synergistic. 

Kensler.  et  al.  (Ref.  45)  used  skin- 
trapping  and  electron  skin  resonance 
techniques  to  characterize  free-radical 
metabohtes  of  benzoyl  peroxide  in 
target  keratinocytes  isolated  from 
neonatal  SENCAR  mice.  Cell  incubation 
with  benzoyl  peroxide  gave  an  electron 
skin  resonance  spectnun  characteristic 
of  alkyl  radical  adducts.  No  detectable 
electron  skin  resonance  spectrum  were 
observed  in  heat  denatured  cells  or  in 
tke  absence  of  benzoyl  peroxide.  It  was 
inferred  that  the  peroxide  bond 
undergoes  cleavage  to  yield  benzoyloxyl 
radicals,  which  then  break  to  form  a 
phenyl  radical  (skin  trapped  species). 

In  another  experiment,  liposome- 
containing  '*C  ring-labeled  benzoyl 
peroxide  was  incubated  with 
keratinocytes  for  1  hour,  and  covalent 
binding  to  macromolecules  was 
determined.  Substantial  covalent 
binding  of  radioactivity  with  proteins, 
but  not  deoxyribonucleic  acid,  was 
detected.  The  assumed  limit  of  detection 
was  in  the  range  of  1.5  picomole/mg 
deoxyribonucleic  acid.  The  results  were 
consistent  with  the  reported  nil/low 
mutagenic,  initiating  and  complete 
carcinogenic  activity  of  benzoyl 
peroxide. 

F.  Absorption,  Distribution,  and 
Excretion  Studies 

Nacht.  et  al.  (Ref.  46)  assessed 
absorption  and  biodisposition  of  •*C- 
benzoyl  peroxide  both  in  vitro  (excised 
human  skin)  and  in  vivo  (rhesus 
monkeys).  In  vitro,  benzoyl  peroxide 
penetrated  through  the  stratum  comeum. 
follicular  openings,  or  both,  and  was 
recovered  on  the  dermal  side  of  the  skin 
as  benzoic  acid.  In  vivo,  following 
topical  and  intramuscular 
administration  of  '*C-benzoyI  peroxide. 
45  and  98  percent,  respectively,  of  the 
radioactivity  was  found  in  the  benzoic 
acid  in  urine.  Benzoyl  peroxide 
penetrated  into  skin  layers,  was 
metabolized  to  benzoic  acid,  and  then 
absorbed  into  the  systemic  circulation. 
No  hippuric  acid  was  found  in  monkey 
urine,  implying  that  renal  clearance  of 
benzoyl  peroxide  metabolites  was 
sufficiently  rapid  which  precluded  its 
hepatic  conjugation  with  glycine. 


Morsches  and  Holzmann  (1 
used  in  vitro  and  in  vivo  met 
assess  percutaneous  penetra 
metabolism  of  benzoyl  perox 
human  skin  and  five  patients 
ulcers.  Benzoyl  peroxide  abs 
vitro  wag  metabolized  (prefe 
dermis)  to  benzoic  acid.  The 
which  penetrated  the  intact  t 
benzoic  add  only. 

In  a  study  by  Wepierre.  et 
hairless  Spraque  Dawley  ma 
received  topical  application  i 
benzoyl  peroxide  10  percent 
Distribution  and  dis^^ociatior 
studied  at  3,  8,  and  24  hours, 
applied  dose  was  retained  in 
layer,  where  metabolic  conv< 
benzoic  acid  was  low.  In  the 
conversion  to  benzoic  acid  ir 
sharply,  and  the  metabolite  i 
up  by  the  systemic  circulatio 

G.  Epidemiological  Studies 

Sakabe  and  Pukuda  (Ref.  4 
two  cases  of  lung  cancer  in  h 
workers  in  a  small  plant  in  ]i 
benzoyl  peroxide  and  benzo] 
were  produced.  The  number 
in  the  factory  varied  from  13 
40  in  1963.  The  first  worker  v 
year-old  male  smoker  with  1' 
service  in  the  manufacture  oj 
peroxide  and  intermittent  ex 
benzoyl  chloride;  the  second 
year-old  male  nonsmoker  wi 
squamou«-cell  carcinoma,  wl 
about  4  years  of  exposure  to 
peroxide  production  starting 
years  prior  to  detection,  and 
for  1  year  in  benzoyl  chloridt 
production.  Both  workers  wc 
have  been  exposed  to  a  num 
precursors  in  the  production 
including  benzotrichloride. 

Wright  et  al.  (Ref.  50)  revii 
cases  of  cancer,  grouped  by  ( 
for  unusual  risk  for  melanom 
subjects  had  melanomas  and 
other  cancers.  Cases  include 
male  chemists  with  cutaneoi 
melanoma  diagnosed  betwee 
1979.  The  control  group  inclu 
white  male  chemists  with  otl 
diagnosed  during  the  same  p 
Patients  with  melanoma  wer 
to  have  been  exposed  to  moi 
chemicals  than  controls  and 
more  work  with  solvents.  p» 
plastics,  ionizing  radiation,  a 
peroxide.  There  was  little  dii 
between  cases  and  controls  : 
chemical  exposures. 

Hogan  (Ref.  51)  reviewed  ( 
and  1.250  age.  sex-  tmd  locat 
matched  controls  for  skin  ca: 
Analysis  was  performed  for 
basal  cell  carcinoma,  squami 
carcinoma  of  the  lip,  and  cut 
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the  same  number  of  doses  given  2  or 
more  days  apart.  Pretreatment  with 
benzoyl  peroxide  (20  mg]  once  a  day  for 
4  days  greatly  erdianced  the  ornithine 
decarboxylase  activity  by  a  one-time 
application  of  12-0- 
tetradecanoyiphorbol  13-acetate  (2  /ig) 
24  hours  after  the  last  benzoyl  peroxide 
dose.  It  was  inferred  that  wUle  the  2 
promoters  operate  through  different 
mechanisms,  their  promotional  effects 
are  synergistic. 

Kensler,  et  al.  (Ref.  45)  used  skin- 
trapping  and  electron  skin  resonance 
techniques  to  characterize  free-radical 
metabolites  of  benzoyl  peroxide  in 
target  keratinocytes  isolated  from 
neonatal  SENCAR  mice.  Cell  incubation 
with  benzoyl  peroxide  gave  an  electron 
skin  resonance  spectnim  characteristic 
of  alkyl  radical  adducts.  No  detectable 
electron  skin  resonance  spectrum  were 
observed  in  heat  denatured  cells  or  in 
the  absence  of  benzoyl  peroxide.  It  was 
inferred  that  the  peroxide  bond 
undergoes  cleavage  to  yield  benzoyloxyl 
radicals,  which  then  break  to  form  a 
phenyl  radical  (skin  trapped  species). 

In  another  eyperiment,  liposome- 
containing  '*C  ring-labeled  benzoyl 
peroxide  was  incubated  with 
keratinocytes  for  1  hour,  and  covalent 
binding  to  macromolecules  was 
determined.  Substantial  covalent 
binding  of  radioactivity  with  proteins, 
but  not  deoxyribonucleic  acid,  was 
detected.  The  assumed  limit  of  detection 
was  in  the  range  of  1.5  picomole/mg 
deoxyribonucleic  acid.  The  results  were 
consistent  with  the  reported  nil/low 
mutagenic,  initiating  and  complete 
carcinogenic  activity  of  benzoyl 
peroxide. 

F.  Absorption,  Distribution,  and 
Excretion  Studies 

Nacht,  et  al.  (Ref.  46)  assessed 
absorption  and  biodisposition  of  '♦C- 
benzoyl  peroxide  both  in  vitro  (excised 
human  skin)  and  in  vivo  (rhesus 
monkeys).  In  vitro,  benzoyl  peroxide 
penetrated  through  th^  stratum  comeum, 
follicular  openings,  or  both,  and  was 
recovered  on  the  dermal  side  of  the  skin 
as  benzoic  acid.  In  vivo,  following 
topical  and  intramuscular 
administration  of  '*C-benzoyl  peroxide, 
45  and  98  percent,  respectively,  of  the 
radioactivity  was  found  in  the  benzoic 
acid  in  urine.  Benzoyl  peroxide 
penetrated  into  skin  layers,  was 
metabolized  to  benzoic  acid,  and  then 
absorbed  into  the  systemic  circulation. 
No  hippuric  acid  was  found  in  monkey 
urine,  implying  that  renal  clearance  of 
benzoyl  peroxide  metaboUtes  was 
sufficiently  rapid  which  precluded  its 
hepatic  conjugation  with  glycine. 


Morsches  and  Holzmann  (Ref.  47) 
used  in  vitro  and  in  vivo  methods  to 
assess  percutaneous  penetration  and 
metaboUsm  of  benzoyl  peroxide  in 
human  skin  and  five  patients  with  leg 
ulcers.  Benzoyl  peroxide  absorbed  in 
vitro  was  metabolized  (preferably  in  the 
dermis)  to  benzoic  acid.  The  portion 
which  penetrated  the  intact  skin  was 
benzoic  add  only. 

In  a  stvidy  by  Wepierre.  et  al.  (Ref.  4d), 
hairless  Spraque  Dawley  male  rats 
received  topical  application  of  '*C- 
benzoyl  peroxide  10  percent  gel. 
Distribution  and  disf^ociation  were 
studied  at  3,  8,  and  24  hours.  Most  of  the 
applied  dose  was  retained  in  the  horny 
layer,  where  metabolic  conversion  to 
benzoic  acid  was  low.  In  the  dermis, 
conversion  to  benzoic  acid  increased 
sharply,  and  the  metabolite  was  taken 
up  by  the  systemic  circulation. 

C.  Epidemiological  Studies 

Sakabe  and  Pukuda  (Ref.  49)  reported 
two  cases  of  lung  cancer  in  industrial 
workers  in  a  small  plant  in  Japan  where 
benzoyl  peroxide  and  benzoyl  chloride 
were  produced.  The  number  of  workers 
in  the  factory  varied  from  13  in  1952  to 
40  in  1963.  The  first  worker  was  a  40- 
year-old  male  smoker  with  17  years  of 
service  in  the  manufacture  of  benzoyl 
peroxide  and  intermittent  exposure  to 
benzoyl  chloride;  the  second  was  a  35- 
year-old  male  nonsmoker  with 
squamous-cell  carcinoma,  who  had  had 
about  4  years  of  exposure  to  benzoyl 
peroxide  production  starting  about  15 
years  prior  to  detection,  and  had  worked 
for  1  year  in  benzoyl  chloride 
production.  Both  workers  would  also 
have  been  exposed  to  a  number  of 
precursors  in  the  production  process, 
including  benzotrichloride. 

Wright,  et  al.  (Ref.  50)  reviewed  43 
cases  of  cancer,  grouped  by  occupation 
for  unusual  risk  for  melanoma.  Eleven 
subjects  had  melanomas  and  32  had 
other  cancers.  Cases  included  all  white 
male  chemists  with  cutaneous  malignant 
melanoma  diagnosed  between  1972  and 
1979.  The  control  group  included  all 
white  male  chemists  with  other  cancers 
diagnosed  during  the  same  period. 
Patients  with  melanoma  were  supposed 
to  have  been  exposed  to  more  individual 
chemicals  than  controls  and  reported 
more  work  with  solvents,  pesticides, 
plastics,  ionizing  radiation,  and  benzoyl 
peroxide.  There  was  litUe  difference 
between  cases  and  controls  for  other 
chemical  exposures. 

Hogan  (Ref.  51)  reviewed  670  subjects 
and  1,250  age.  sex-  tmd  location- 
matched  controls  for  skin  cancer. 
Analysis  was  performed  for  cases  of 
basal  cell  carcinoma,  squamous  cell 
carcinoma  of  the  lip,  and  cutaneous 


malignant  melanoma.  A  family  history 
of  skin  canoer  and  exposure  to  agro- 
chemicals  were  the  most  significant  risk 
factors  analyzed  for  skin  cancer.  Other 
factors  included  prominent  freckles 
during  childhood,  history  of  severe 
sunbunt  light  skin  color,  and  skin  types 
1  and  2.  The  strongest  risk  factor  for 
basal  cell  carcinoma  was  a  family 
history  of  skin  cancer.  The  past  history 
of  acne  was  the  secoitd  strongest 
correlate  with  subsequent  development 
of  basal  cell  carcinoma  in  over  6(X] 
patients.  However,  the  study  failed  to 
trace  the  treatment  of  patients  to 
determine  if  they  had  applied  benzoyl 
peroxide. 

Elwood,  et  aL  (ReL  52)  analyzed  case 
histories  of  651  patients  writh  cutaneous 
malignant  melaaoma  and  matched 
controls.  The  distribution  of  pathologic 
lesions  vias  as  follows:  415  individuals 
exhibited  superfidal  spreading 
melanoma,  128  nodular  melanoma,  52 
unclassified  or  borderline  melanoma, 
and  56  lentigo  maUgna  melanoma. 
Subjects  more  frequently  used  soaps 
and  sulfur  or  resorcinol  compounds; 
benzoyl  peroxide  preparations  were 
used  by  very  few  subjects,  and  there 
were  no  differences  in  the  types  of  drugs 
used  by  cases  and  controls.  It  was 
inferred  that  reported  frequenues  of 
acne  and  psoriasis  were  not  related  to 
any  substantial  increase  or  decrease  in 
melanoma  formation.  Because  benzoyl 
peroxide  preparations  were  not  used 
very  extensively  in  these  patients,  no 
definite  correlation  was  visible  between 
benzoyl  peroxide  and  melanoma  risk. 

Cartwright  et  al.  (Ref.  53)  investigated 
cases  of  malignant  skin  melanoma  in 
subjects  under  the  age  of  45,  reported 
between  1984  and  1986  inclusive,  from 
hospital  and  general  practitioners' 
patient  records.  Data  were  compared 
with  subjects  of  the  same  age  and  sex 
without  malignant  disease.  The 
analyzed  risk  factors  included  acne,  any 
skin  medication,  and  prolonged 
exposure  to  surdight.  Of  213  identified 
melanomas,  159  (7S  percent)  were 
investigated  further.  The  inddences  of 
clinical  and  physiological  acne  were  IS 
and  6Fi  percent  respectively.  Reportedly, 
the  study  had  several  limitations.  The 
number  of  subjects  was  limited,  and  no 
direct  contact  was  made  to  trace 
whether  they  had  purchased  benzoyl 
peroxide  without  prescription. 
Irrespective  of  these  limitations,  the 
study  authors  concluded  that  benzoyl 
peroxide  posed  no  major  risk  of  an 
assodation  with  malignant  melanoma. 

Ewing.  et  aL  (ReL  54)  designed  a  study 
to  determine  wfaedier  Stage  I  promotion 
could  occur  prior  to  initiation  and  to 
examine  its  role  in  carcinoma 
development  SENCAR  mice  received 


two  applications  of  various  complete, 
first  and  second  stage  promoters  prior 
to  being  initiated  with  7, 12- 
methylbenz(a)-anthracene  (Z^g).  T%vo 
weeks  later  animals  received  twice- 
weekly  applications  of  mezerein  (2fig). 
Benzoyl  peroxide  (20  mg)  given  either  2. 
5,  or  10  weeks  prior  to  initiation  had  no 
effect  on  the  subsequent  promoting 
activity  of  mezerein. 

In  a  62-week  study,  Epstein  (Ref.  55) 
examined  the  effect  of  benzoj'l  peroxide 
on  ultraviolet-radiation-initiated  tumor 
formation.  Used  strain  albino  hairiess 
mice  (4  months  old)  received  270 
millijoide/square  centimeter  of 
ultraviolet  (280  to  320  nanometer) 
radiation  3  times  a  week  for  8  weeks  to 
the  posterior  halves  of  their  backs.  Four 
weeks  later,  mice  were  treated  with  one 
of  the  following:  Croton  oil  (in  acetone) 
5  times  per  week  for  50  weeks;  acetone 
alone;  benzoyl  peroxide  in  an  aqueous 
diluent  5  times  per  week  for  50  weeks,  or 
benzoyl  peroxide  diluent  alone.  Results 
demonstrated  that  croton  oil  promoted 
ultraviolet-initiated  tumor  formation,  but 
benzoyl  peroxide  did  not. 

In  another  62-week  study.  Epstein 
(ReL  56)  compared  the  effects  of  chronic 
applications  of  croton  oil  and  benzoyl 
peroxide  on  epidermal  deoxyribonudeic 
acid  synthesis  in  ultraviolet-initiated 
skin.  Used  strain  albino  hairless  mice  (3 
to  4  months  old)  were  irradiated  with 
125  millijoule/square  centimeter  of 
ultraviolet  (280  to  320  nanometer) 
radiation  energy  3  times  a  week  for  8 
weeks.  Four  weeks  later,  animals  were 
treated  with  one  of  the  following:  0.1  mL 
croton  oU  solution  5  times  per  week; 
acetone  alone;  5  percent  benzoyl 
peroxide:  or  aqueous  base  solution. 
Treatment  continued  for  50  weeks. 
Results  indicated  that  croton  oil 
applications  stimulated  a 
deoxyribonudeic  add  synthesis  level 
that  was  significantly  greater  than  all 
other  groups,  including  the  mice 
receiving  benzoyl  peroxide.  The 
mechanism  of  the  promoting  effects  or 
croton  oil  and  benzoyl  peroxide  to  be 
different 

Naito,  et  al.  (ReL  57)  examined 
histogohcal  effects  of  multiple 
applications  of  12-0- 
tetradecanoylphorbol  13-acetate  (6.8 
nanomole),  teleoddin  (6.8  nanomole), 
chrysarobin  (220  nanomole),  mezerein 
(6.8  nanomole),  «-0-Methyl-12-0- 
tetrade-canoylphort)ol  13-acetate  (150 
^g),  and  benzoyl  peroxide  (20  mg)  on  the 
skin  of  DBA/2  and  C57BL/6  mice. 
Benzoyl  peroxide  and  4-0-Medjyl-12-0- 
tetradecanoylphoibol  IS-acetate  (given 
twice  a  week  for  2  weeks)  induced  only 
a  week  sustained  epidermal 
hyperplasia,  dark  basal  keratinocyte 
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response,  and  labeling  index  of  similar 
magnitude  in  both  strains  of  mice.  No 
other  morphological  changes  were 
attributed  to  benzoyl  peroxide 
treatment. 

Hartley,  et  al.  (Ref.  58)  used  alkaline 
elution  to  examine  deoxyribonucleic 
acid  single-strand  breaks  in  cultured 
normal  and  carcinogen-altered  mouse 
keratinocytes  exposed  to  12-0- 
tetradecanoylphorbol  13-acetate  and 
benzoyl  peroxide.  Benzoyl  peroxide 
induced  extensive  strand  breaks  in 
normal  keratinocytes  at  both  6  and  24 
hours,  and  was  associated  with  marked 
cytoxicity.  Nine  of  10  cell  lines  showed 
complete  or  partial  resistance  to  strand 
breaks  following  benzoyl  peroxide 
exposure.  The  differential  resistance  to 
deoxyribonucleic  acid  strand  breaks 
and  cytotoxicity  among  normal  and 
carcinogen  altered  cells  suggest  a 
biological  basis  for  the  promoting  action 
of  benzoyl  peroxide. 

In  a  study  by  Felling,  et  al.  (Ref.  59), 
papillomas  were  induced  in  7, 12- 
methylbenz  (a)  anthracene-initiated 
SENCAR  mouse  epidermis  by  complete 
promotion  with  benzoyl  peroxide  or  12- 
O-tetradecanoylphorbal  13-acetate  and 
two-state  promotion  with  12-0- 
tetradecanoylphorbol  13-acetate  for  2 
weeks  followed  by  mezerein  for  9 
weeks.  Results  of  Northern  blot 
hybridization  analyses  showed  that 
early  papillomas  in  7, 12-methylbenz(a)- 
enthracene-inttiated  epidermis 
contained  elevated  levels  of  Ha-ras 
specific  polyadenylated  transfer 
ribonucleic  acid  irrespective  of  the 
tumor  promoter  regimen  used. 

The  agency's  detailed  conmier.ts  and 
evaluations  on  tlie  data  are  on  file  in  the 
Dockets  Management  Branch  [Refs.  60 
and  61). 

//.  Tumor  Promoters 

The  agency  notes  that  a  prominent 
feature  of  skin  tumor  promoters  is  that 
they  all  cause  release  of  free  oxygen 
radicals.  These  species  stimulate  cells  to 
produce  active  forms  of  oxygen  (Ref.  62). 
The  agency  believes  that  evidence  that 
promotion  involves  free  radicals  is 
supported  by  the  following 
observations:  Free-radical  generating 
compounds  are  promoters;  12-0- 
tetradecanoylphorbol  13-acetate-type 
promoters  have  been  shown  to  stimulate 
formation  of  oxyradicals;  promoters  can 
modulate  the  anti-oxidant  defense 
mechanisms;  and  antioxidants  are 
antipromoters.  Presumably,  promotion 
of  mouse  skin  transformation  occurs  in 
two  stages,  both  of  which  involve  active 
oxygen  (Ref.  63).  Free  radicals, 
especially  peroxyl  radicals,  may  be 
involved  in  both  the  initiation  and 
promotion  stages  of  multistage 


carcinogenesis  (Ref.  64).  A  second 
characteristic  of  skin  timior  promoters  is 
that  they  all  induce  epidermal 
hyperplasia,  i.e.,  the  appearance  of  dark 
basal  cells  in  the  epidermis  (Ref.  1).  The 
agency  points  out  that  these  dark  basal 
cells  are  normally  present  in  large 
numbers  in  embryonic  skin,  papillomas, 
and  carcinomas  and  are  considered  a 
reliable  marker  of  stage  I  promotion 
(Refs.  63.  65.  66.  and  67).  Stage  n 
promotion  is  accompanied  by  various 
biochemical  changes,  many  of  which  are 
related  to  the  stimulation  of  cell 
proliferation. 

These  include  increased  levels  of 
polyamines,  prostaglandins,  and 
induction  of  some  embryonic  conditions; 
decreased  activity  of  two  detoxifying 
enzymes  (i.e.,  superoxide  dismutase  and 
catalase);  and  increased  activity  of 
ornithine  decarboxylase  in  the  skin 
(Refs.  68  and  69).  The  agency  notes  that 
the  induction  of  ornithine  decarboxylase 
activity  and  increased  levels  of 
polyamines  are  considered  necessary 
indicators  for  tumor  promotion  by 
phorbol  esters.  It  is  also  noted  that 
another  enzyme  activated  by  the  tumor 
promoter  12-C)-tetradecanoylphorbol  13- 
acetate  is  protein  kinase  C,  which  is 
generally  regarded  as  being  synonymous 
with  the  phorbol  ester  receptor  (Refs.  70. 
71.  and  72). 

/.  Conclusions 

A  significant  amount  of  research  has 
been  conducted  on  benzoyl  peroxide 
since  the  Panel's  deliberations  were 
completed  in  1980.  Some  of  this  research 
was  conducted  after  the  1985  tentative 
final  monograph  for  OTC  topical  acne 
drug  products  (50  FR  2172)  was 
published.  The  agency  has  determined 
from  its  evaluation  of  the  data  that  some 
of  the  studies  contained  procedural 
deficiencies  including  the  following: 
Inadequate  numbers  of  animals,  low 
doses,  inadequate  data  on  animal 
survival,  and  lack  of  adequate  controls. 
In  addition  body  weight,  age,  strain,  and 
sex  of  the  animals  were  not  provided  for 
some  studies  and,  in  certain  other 
studies,  data  for  both  sexes  of  the 
animals  were  pooled.  The  agency  finds 
that,  despite  all  the  research  conducted 
to  date,  a  definitive  study  to  assess  the 
complete  carcinogenicity  of  benzoyl 
peroxide  has  not.  as  yet,  been 
conducted. 

Benzoyl  peroxide  was  initially  shown 
to  be  a  promoter  in  a  two-stage, 
initiation-promotion  skin  carcinogenesis 
study  in  mice  (Ref.  1).  Because  mouse 
skin  is  responsive  to  the  two-stage 
system  of  tumor  promotion,  it  has  been 
widely  used  for  initiation-promotion 
studies.  In  fact,  the  agency  notes  that  all 
national  and  international  regulatory 


agencies  have  accepted  mice  as  a 
standard  model  for  testing  potential 
carcinogens.  The  agency's  position  is 
that  because  many  of  the  known  human 
tumor  initiators,  promoters,  and 
carcinogens  have  initially  been 
identified  in  rodents,  positive  results  in 
this  species  would  suggest  the  need  for 
further  investigation. 

The  agency  considers  the  status  of 
benzoyl  peroxide  as  a  free-radical- 
generating  compound  to  be  well 
established  (Ref.  45).  The  agency 
believes  that  there  is  strong  evidence  to 
suggest  that  the  free-radical  generating 
abihty  of  benzoyl  peroxide  is 
responsible  for  its  promotional  effects. 
These  include  an  increase  in  dark  basa' 
keratinocytes  and  epidermal 
hyperplasia,  increased  terminal 
differentiation  and  ornithine 
decarboxylase  levels,  and  inhibition  of 
intracellular  conununication  in  mouse, 
hamster,  and  human  cells  (Refs.  1. 12.  23. 
40.  and  44).  In  addition,  benzoyl 
peroxide  activates  protein  kinase  C  (Ref. 
73),  and  promotes  chemically-initated 
transformation  of  mouse  epidermal  cells 
(Refs.  1, 11.  27.  74,  75.  and  76). 

The  agency  notes  that  most  of  the 
topical  studies  with  benzoyl  peroxide 
have  been  conducted  in  mice.  While 
promotion  was  observed  in  almost  all 
studies,  carcinogenesis  was  observed  in 
a  select  few  that  primarily  used 
SENCAR  (i.e..  sensitive  to  carcinogens) 
mice,  bred  to  have  a  unique  sensitivity 
to  cancer.  Benzoyl  peroxide  has  also 
promoted  tumor  development  in  C57BL/ 
8  mice  (Ref.  75)  and  demonstrated 
tumor-promoting  activity  in  another 
species,  the  Syrian  golden  hamster  (Ref. 
14). 

The  agency  contends  that  benzoyl 
peroxide  not  only  shares  most  of  the 
tumor-promoting  features  of  12-0- 
tetradecanoyl-phorbol  13-acetate,  but 
also  exhibits  several  properties  of 
complete  carcinogenesis  not  shared  by 
12-O-tetradecanoylphorbol  1 3-acetate. 
Included  among  these  are  resistance  to 
inhibition  by  retinoic  acid  and  induction 
of  a  high  ratio  of  papillomas  to 
carcinomas  (Refs.  12,  75,  and  77).  In 
addition,  benzoyl  peroxide 
characteristically  induced  single-strand 
breaks  in  deoxyribonucleic  acid,  and  it 
increased  the  rate  of  malignant 
progression  of  benign  epidermal 
papillomas  to  squamous  cell  carcinomas 
(Refs.  15  and  39). 

The  agency  considers  benzoyl 
peroxide  to  have  exhibited  weak 
mutagenic  activity  in  the  Ames  test 
(with  adequate  dissolution)  (Ref.  36).  It 
has  been  shown  to  produce  single- 
strand  deoxyribonucleic  acid  breaks  in 
human  bronchial  epithelial  and  mouse 


epidermal  cells,  deoxyhbonu 
protein  crots-linking  in  huma 
neoplastic  transformatioa  in 
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agencies  have  accepted  mice  as  a 
standard  model  for  testing  potential 
carcinogens.  The  agency's  position  is 
that  because  many  of  the  known  human 
tumor  initiators,  promoters,  and 
carcinogens  have  initially  been 
identified  in  rodents,  positive  results  in 
this  species  would  suggest  the  need  for 
further  investigation. 

The  agency  considers  the  status  of 
benzoyl  peroxide  as  a  free-radical- 
generating  compound  to  be  well 
established  (Ref.  45).  The  agency 
believes  that  there  is  strong  evidence  to 
suggest  that  the  free-radical  generating 
ability  of  benzoyl  peroxide  is 
responsible  for  its  promotional  effects. 
These  include  an  increase  in  dark  basa' 
keratinocytes  and  epidermal 
hyperplasia,  increased  terminal 
differentiation  and  ornithine 
decarboxylase  levels,  and  inhibition  of 
intracellular  communication  in  mouse, 
hamster,  and  human  cells  (Refs.  1, 12, 23, 
40,  and  44).  In  addition,  benzoyl 
peroxide  activates  protein  kinase  C  (Ref. 
73),  and  promotes  chemically-initated 
transformation  of  mouse  epidermal  cells 
(Refs.  1, 11,  27,  74,  75,  and  76). 

The  agency  notes  that  most  of  the 
topical  studies  with  benzoyl  peroxide 
have  been  conducted  in  mice.  While 
promotion  was  observed  in  almost  all 
studies,  carcinogenesis  was  observed  in 
a  select  few  that  primarily  used 
SENCAR  (i.e.,  sensitive  to  carcinogens) 
mice,  bred  to  have  a  unique  sensitivity 
to  cancer.  Benzoyl  peroxide  has  also 
promoted  tumor  development  in  C57BL/ 
8  mice  (Ref.  75)  and  demonstrated 
tumor-promoting  activity  in  another 
species,  the  Syrian  golden  hamster  (Ref. 
14). 

The  agency  contends  that  benzoyl 
peroxide  not  only  shares  most  of  the 
tumor-promoting  features  of  12-0- 
tetradecanoyl-phorbol  13-acetate,  but 
also  exhibits  several  properties  of 
complete  carcinogenesis  not  shared  by 
12-O-tetradecanoylphorbol  13-acetate. 
Included  among  these  are  resistance  to 
inhibition  by  retinoic  acid  and  induction 
of  a  high  ratio  of  papillomas  to 
carcinomas  (Refs.  12,  75,  and  77).  In 
addition,  benzoyl  peroxide 
characteristically  induced  single-strand 
breaks  in  deoxyribonucleic  acid,  and  it 
increased  the  rate  of  malignant 
progression  of  benign  epidermal 
papillomas  to  squamous  cell  carcinomas 
(Refs.  15  and  39). 

The  agency  considers  benzoyl 
peroxide  to  have  exhibited  weak 
mutagenic  activity  in  the  Ames  test 
(with  adequate  dissolution)  (Ref.  36).  It 
has  been  shown  to  produce  single- 
strand  deoxyribonucleic  acid  breaks  in 
human  bronchial  epithelial  and  mouse 


epidermal  ceils,  deoxyribonucleic  acid- 
protein  crots-linking  in  human  cells, 
neoplastic  transformatioa  in  mouse 
epidermal  cells,  and  sister  chromatid 
exchange  (Refs.  27.  34,  39,  40.  and  41). 
Also,  the  agency  notes  that  a  single 
teratology  study  in  white  Leghorn 
chicken  eggs  indicated  that  benzoyl 
peroxide  increased  malformations  at  a 
moderate  frequency  and,  except  for  the 
lowest  dose  level,  tiiere  was  a  dose- 
related  increase  in  embryonic  deaths 
(Ref.  28). 

The  agency  concludes  that  the 
evidence  (as  described  above)  is 
substantial  to  establish  benzoyl 
peroxide  as  a  potent  skin  tumor 
promoter  in  more  than  one  strain  of 
mice  and  other  laboratory  animals 
tested.  In  addition,  it  appears  that 
benzoyl  peroxide  shares  a  spectrum  of 
characteristic  features  with  the  true 
(complete  carcinogen)  initiators.  Hie 
most  critical  of  these  features  is  that 
benzoyl  peroxide  increased  the  rate  of 
malignant  progression  of  benign 
epidennal  papillomas  to  squamous  cell 
carcinomas  in  mice.  While  the 
promotional  activity  of  benroyl  peroxide 
appears  to  predominate  over  initiator 
activity,  the  agency  believes  that  it  is 
possible  that  benzoyl  peroxide  could 
have  a  longer  latency  period  as  an 
initiator.  The  agency  finds  that  initiation 
and  complete  carcinogenicity  have  not 
been  evaluated  in  adequate  studies  of 
sufficient  duration. 

To  date,  benzoyl  peroxide  has  not 
been  subjected  to  the  normally  expected 
long-term  (18  to  24  months) 
carcinogenicity  studies  in  rodents.  The 
agency  considers  the  short  duration 
(about  52  weeks)  of  topical  studies 
which  have  shown  only  "promotion"  to 
be  insufficient  to  rule  out  the  possibility 
of  "initiation."  In  a  complete 
carcinogenicity  test  by  Kurokawa.  et  aL 
(Ref.  2]  using  female  SENCAR  mice, 
treatment  with  benzoyl  peroxide  alone 
resulted  in  two  mice  with  skin  tumors  at 
6  months.  There  were  six  mice  with  skin 
tumors  at  9  months  and  eight  mice  with 
skin  tumors  at  12  months,  a  three-  and 
four-fold  increase,  respectively. 

Because  of  the  general  observation 
that  most  chemically-induced  tumors 
have  not  become  apparent  until  18 
months,  the  agency  has  extended  the 
duration  of  bioassay  for  potential 
carcinogens  to  24  months.  In  addition, 
current  agency  criteria  are  that  a 
carcinogenicity  study  must  cover  a 
major  part  of  an  animal's  lifespan  (Le., 
18  months  in  the  mouse,  and  24  months 
in  the  rat). 

In  view  of  these  findings,  the  agency 
concludes  that  it  is  unable  to  state,  at 
this  time,  that  benzoyl  peroxide  is 
generally  recognized  as  safe.  The 


agency's  position  is  that  long-term 
topical  studies  (18  to  24  months)  in  two 
species  (mouse  and  rat)  need  to  be 
conducted  to  adequately  address  the 
issue  of  benzoyl  peroxide's  safety  as  an 
OTC  topical  acne  ingredient. 
Accordin^y,  the  agency  is  amending  the 
tentative  final  monograph  for  OTC 
topical  acne  drug  products  to  reclass'ify 
benzoyl  peroxide  from  Category  I  to 
Category  UL 

On  May  16, 1990,  the  agency  received 
a  submission  (ReL  78)  bom  a  drug 
manufacturers  association  in  response 
to  the  agency's  letter  of  February  1, 1990 
(Ref.  60).  The  drug  manufacturers 
association  stated  that  it  had  carefully 
considered  the  agency's  evaluations  of 
the  data  and  information  regarding  the 
safety  of  benzoyl  peroxide,  but  it  did  not 
agree  with  all  of  the  agency's 
interpretations  of  the  data.  The  drug 
manufacturers  association  remains 
convinced  that  benzoyl  peroxide  fulfills 
monograph  conditions  (i.e.,  generally 
recognized  as  safe  and  effective). 
However,  the  association  agreed  (as 
previously  stated  in  a  letter  to  the 
agency  dated  January  la  1990  (Ref.  79)) 
that  an  additional  animal  study  would 
be  appropriate  to  more  fully  confirm 
benzoyl  peroxide's  safety.  In  addition, 
the  association  included  in  its  response 
new  data  (an  abstract  of  a  recently 
completed  epidemiologic  study  (Ref.  78] 
on  benzoyl  peroxide).  The  association 
mentioned  that  the  results  from  this 
study  indicate  that  there  is  no 
statistically  significant  association 
between  benzoyl  peroxide  use  and  the 
subsequent  development  of  skin  cancer 
in  humans. 

The  agency  met  with  industry 
representatives  on  June  28. 1990  (Ref.  81) 
to  discuss  its  evaluation  of  the  benzoyl 
peroxide  data  and  the  additional  long- 
term  studies  that  need  to  be  conducted. 
This  meeting  did  not  change  the 
agency's  position  that  additional  long- 
term  studies  in  animals  are  needed 
before  benzoyl  peroxide  can  be  declared 
generally  recognized  as  safe  as  an  OTC 
topical  acne  active  ingredient,  as  stated 
above  in  this  amended  tentative  final 
monograph. 

/.  Labeling 

One  comment  addressed  a  warning 
that  the  agency  had  proposed  in  the 
tentative  final  monograph  of  January  IS. 
1985  for  products  containing  benzoyl 
peroxide.  That  warning  in  proposed 
§  333.350(cH2)  (50  FR  2172  at  2181)  read 
as  follows: 

Do  not  use  this  medication  if  yoa  have  very 
sensitive  skin  or  if  you  are  sensitive  to 
benzoyl  peroxide,  llus  product  may  cause 
irritation,  characterized  by  redness,  burning, 
itching,  peeling,  or  possibly  swelling.  More 


frequent  use  or  higher  concentrations  may 
aggravate  such  irriUtioR.  Mild  irritation  may 
be  reduced  by  using  ^e  product  less 
frequently  or  in  a  lower  concentration.  If 
irritation  becomes  severe,  discontinue  use.  If 
irritatkm  still  continues,  consult  a  doctor. 
Keep  away  from  eyes,  Kps.  and  mouth.  This 
product  may  btesdi  kato  er  dyed  fabrics. 

One  comment  contended  this 
proposed  warning  was  overly  lengthy 
and.  thus,  might  discourage  consumers 
from  reading  it  The  comment  added 
that  the  language  used  could  be 
ambiguous  and  confusing  to  consumers. 
Therefore,  the  comment  proposed  an 
alternative  warning,  which  it  felt  was 
more  direct  and  more  easily  understood, 
as  follows: 

This  product  may  cause  Irritabon  if  yoa 
have  very  aeositive  akin  or  are  sensitive  to 
benzoyl  peroxide.  Should  year  akin  beoome 
red  and  you  experience  itching,  burning, 
peeling  or  sweiling.  discontinue  use.  If  titesa 
symptoms  persist  consult  a  physician.  Mikl 
irritation  may  be  reduced  by  using  tl>e 
product  less  frequently  or  in  a  lower 
concentration.  Keep  away  from  eyes,  lips  and 
mouth.  This  product  may  bleach  hair  or  dyed 
fabrics. 

The  agency's  and  the  comment's 
propos^  warnings  differ  in  several 
ways.  The  agency's  warning  alerts 
individuals  who  have  very  sensitive  skin 
or  who  are  sensitive  to  benzoyl  peroxide 
not  to  use  acne  preparations  containing 
this  ingredient  The  Panel  noted  that 
certain  types  of  complexion  are  more 
sensitive  to  environmental  factors  as 
well  as  topical  drugs  and  that  people 
with  an  atopic  background  (an  inherited 
tendency  to  develop  allergy)  may  also 
be  more  easily  irritated  by  certain 
topical  preparations  (47  FR  12430  at 
12444).  Benzoyl  peroxide  is  known  to 
produce  a  primary  irritant  dermatitis  in 
certain  people  with  sensitive  skin.  There 
is  evidence  that  the  higher  the 
concentration  of  benzoyl  peroxide,  the 
greater  the  irritation.  Therefore,  the 
Panel  believed  people  should  be  warned 
that  if  they  have  excessive  irritation  or 
alleipc  reaction  to  benzoyl  peroxide, 
they  should  not  use  this  ingredient  (Ref. 
80).  The  alternative  warning 
recommended  by  the  conunent  only 
indicates  that  individuals  with  one  or 
the  other  of  these  sensitivities  may 
experience  irritation  from  use  of 
products  containing  benzoyl  peroxide.  It 
does  not  state  that  these  individuals 
should  not  use  the  product  but  only  tells 
them  to  discontinue  use  if  symptoms  of 
irritation  occur.  The  agency  does  not 
find  this  approach  to  be  adequate 
because  some  individuals  should  not  use 
the  ingredient  under  any  conditions. 
Therefore,  the  agency  cannot  agree  with 
the  comment's  suggestion. 
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The  agency  considers  its  proposed 
warning  as  more  clearly  describing  the 
characteristics  of  a  potential  irritant 
type  skin  reaction  than  the  comment's 
proposed  alternative.  The  agency's 
proposed  warning  emphasizes  irritation 
as  the  main  side  effect  that  may  occur 
and  then  describes  the  nature  of  that 
irritation,  whereas  the  comment's 
proposed  warning  does  not  as  clearly 
link  the  irritation  that  may  occur  with 
the  descriptive  symptoms.  However,  the 
agency  agrees  with  the  comment's 
argument  regarding  the  ambiguity  of 
some  of  the  language  (i.e.,  "more 
frequent  use  or  higher  concentrations 
may  aggravate  such  irritation")  included 
in  its  proposed  warning.  The  agency 
beheves  that  the  sentence  "mild 
irritation  may  be  reduced  by  using  the 
product  less  frequently  or  in  a  lower 
concentration."  contained  in  both 
warnings,  clearly  conveys  the  agency's 
intended  message,  and  Uiat  the  sentence 
"more  frequent  use  or  higher 
concentrations  may  aggravate  such 
irritation."  in  the  agency's  proposal,  is 
duplicative  and  not  needed. 
Accordingly,  the  proposed  warning  in 
§  333.350  for  products  containing 
benzoyl  peroxide  would  be  revised  to 
state: 

Do  not  use  this  medication  if  you  have  very 
sensitive  skin  or  if  you  are  sensitive  to 
benzoyl  peroxide.  This  product  may  cause 
irritation,  characterized  by  redness,  burning, 
itching,  peeling,  or  possibly  swelling.  Mild 
irritation  may  be  reduced  by  using  the 
product  less  frequently  or  in  a  lower 
concentration.  If  irritation  becomes  severe, 
discontinue  use;  if  irritation  still  continues, 
consult  a  doctor.  Keep  away  from  eyes,  lips, 
and  mouth.  This  product  may  bleach  hair  or 
dyed  fabrics. 

This  revised  warning  will  be  added  to 
the  final  monograph  for  OTC  topical 
acne  drug  products  if  benzoyl  peroxide 
is  determined  to  be  generally  recognized 
as  safe  in  the  final  rule  pertaining  to  this 
ingredient,  which  will  be  published  in  a 
future  issue  of  the  Federal  Register. 
Other  general  labeling  issues  for  OTC 
topical  acne  drug  products  will  be 
discussed  in  the  final  rule  for  these 
products,  which  will  be  published  in  a 
future  issue  of  the  Federal  Register.  That 
final  rule  will  represent  final  agency 
action  on  all  conditions  in  this 
rulemaking  except  for  the  ingredient 
benzoyl  peroxide. 
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n.  Summary  of  the  Agency's  Changes  to 
the  Proposed  Rule 

A.  Ingredient  Changes 

1.  The  agency  is  recla88if>ing  the 
ingredient  benzoyl  peroxide  from 
Category  I  to  Category  III.  Based  on  new 
data  and  informatioa  the  agency  has 
determined  that  additional  information 
is  needed  to  adequately  assess  the 
tumor  initiation  potential  jf  benzoyl 
peroxide.  To  date,  topical  studies  have 
been  of  short  duration  (about  52  weeks). 
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The  agency  has  determined  that  studies 
of  18  to  24  months  duration  in  two 
species  of  animals  (mouse  and  rat]  are 
needed  to  definitively  address  the  safety 
status  of  benzoyl  peroxide  for  the 
topical  treatment  of  acne.  (See  section  I. 
paragraph  I.  above.) 

2.  The  agency  is  removing  benzoyl 
peroxide  from  the  proposed  list  of 
Category  1  active  ingredients  in 

S  333.310{a]  and  redesignating 
paragraphs  (b]  through  (f)  as  paragraphs 
(a)  through  (e)  in  §  333.310  of  this 
amended  tentative  final  monograph. 

3.  The  agency  is  revising  the  §  333.310 
cross-references  that  appear  in  §  333.320 
to  reflect  the  redesignations  that  havp 
occurred  in  §  333.310. 

B.  Labeling  Changes 

1.  The  agency  is  deleting  the  warning 
proposed  in  §  333.350(c)(2)  of  the 
previous  tentative  final  monograph.  This 
warning  was  proposed  specifically  for 
products  containing  benzoyl  peroxide. 
Should  benzoyl  peroxide  be  included  in 
the  final  monograph,  the  agency  will 
slightly  modify  the  previously  proposed 
warning.  (See  section  I.  paragraph  J. 
above.) 

2.  The  warnings  in  §  333.350  (c)(3)  and 
(c)(4)  are  redesignated  (c)(2)  and  (c)(3). 
respectively. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  the 
Federal  Register  of  February  8, 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  not  one  of  these 
rules,  including  this  amendment  of  the 
tentative  final  monograph  for  OTC 
topical  acne  drug  products,  is  a  major 
rule. 

In  the  economic  assessment  the 
agency  also  concluded  that  the  overall 
OTC  drug  review  was  not  likely  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  topical  acne  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  Therefore, 
the  agency  certifies  that  this  proposed 
rule,  if  implemented,  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  topical  acne  drug 
products.  Types  of  impact  may  include, 
but  are  not  limited  to.  costs  associated 
with  product  testing,  relabeling, 
repackaging,  or  reformulating. 
Comments  regarding  the  impact  of  this 
rulemaking  on  OTC  topical  acne  drug 
products  should  be  accompanied  by 
appropriate  documentation.  A  period  of 
60  days  from  the  date  of  publication  of 
this  proposed  rulemaking  in  the  Federal 
Register  will  be  provided  for  comments 
on  this  subject  to  be  developed  and 
submitted.  The  agency  will  evaluate  any 
comments  and  supporting  data  that  are 
received  and  will  reassess  the  economic 
impact  of  this  rulemaking  in  the 
preamble  to  the  final  rule  on  benzoyl 
peroxide  in  OTC  topical  acne  drug 
products. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may.  on  or  before 
October  7. 1991.  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville.  KiD 
20857,  written  comments,  objections,  or 
requests  for  oral  hearing  before  the 
Commissioner  on  the  proposed 
regulation.  A  request  for  an  oral  hearing 
must  specify  points  to  be  covered  and 
time  requested.  Written  comments  on 
the  agency's  economic  impact 
determination  may  be  submitted  on  or 
before  October  7, 1991.  Three  copies  of 
all  comments,  objections,  and  requests 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests 
may  be  seen  in  the  office  above  between 
9  a  jn.  and  4  p.m..  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
August  7, 1992.  may  also  submit  in 
writing  new  data  demonstrating  the 
safety  of  those  conditions  not  classified 
in  Category  I.  Written  comments  on  the 
new  data  may  be  submitted  on  or  before 
October  7, 1992.  These  dates  are 
consistent  with  the  time  periods 
specified  in  the  agency's  final  rule 


revising  the  procedural  regulations  for 
reviewing  and  classifying  OTC  drugs, 
published  in  the  Federal  Register  of 
September  29. 1981  (46  FR  47730).  Three 
copies  of  all  data  and  comments  on  the 
data  are  to  be  submitted,  except  that 
individuals  may  submit  one  copy,  and 
all  data  and  comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Data  and  comments  should 
be  addressed  to  the  Dockets 
Management  Branch  (HFA-305) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  establishing  a  final  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of  the 
administrative  record  on  October  7, 
1992.  Data  submitted  after  the  closing  of 
the  administrative  record  will  be 
reviewed  by  the  agency  only  after  a 
final  monograph  is  published  in  the 
Federal  Register,  unless  the 
Commissioner  finds  good  cause  has 
been  shown  that  warrants  earlier 
consideration. 

List  of  Subjects  in  21  CFR  Fart  333 

Labeling,  Over-the-counter  drugs. 
Topical  acne  drug  products. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  it  is  proposed 
that  part  333  of  subchapter  D  of  chapter 
I  of  title  21  of  the  Code  of  Federal 
Regulations  (as  proposed  in  the  Federal 
Register  of  January  15, 1985;  50  FR  2172) 
be  amended  as  follows: 

PART  333— TOPICAL  ANTIMICROBIAL 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  333  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502.  503,  505.  510. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  351,  352,  353,  355,  360,  371). 

§333.310    [Amended] 

2.  Section  333.310  Acne  active 
ingredients  is  amended  by  removing 
paragraph  (a)  and  redesignating 
paragraphs  (b)  through  (i)  as  paragraphs 
(a)  through  (e). 

3.  Section  333.320  is  revised  to  read  as 
follows: 

§  333.320    Permitted  combinations  of 
active  Ingredients. 

(a)  Resorcinol  identified  in 

§  333.310(a)  when  combined  with  sulfur 
identified  in  9  333.310(e)  provided  the 
product  is  labeled  according  to 
S  333.350. 

(b)  Resorcinol  monoacetate  identified 
in  9  333.310(b)  when  combined  %vith 
sulfur  identified  in  9  333.310(e)  provided 


the  product  is  labeled  accor 
9  333.350. 

9333.350    [Amended] 

4.  Section  333.350  Labelin, 
drug  products  is  amended  b 
paragraph  (c)(2)  and  redesig 
paragraphs  (c)(3)  and  (c)(4) 
paragraphs  (c)(2)  and  (c)(3). 

Dated:  lune  4, 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Dnn 
[FR  Doc.  91-18696  Filed  B-6-01: 
BiUJNO  COOC  4160-01-H 
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revising  the  procedural  regulations  for 
reviewing  and  classifying  OTC  drugs, 
published  in  the  Federal  Register  of 
September  29, 1981  (46  FR  47730).  Three 
copies  of  all  data  and  comments  on  the 
data  are  to  be  submitted,  except  that 
individuals  may  submit  one  copy,  and 
all  data  and  comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Data  and  comments  should 
be  addressed  to  the  Dockets 
Management  Branch  (HFA-305) 
(address  above).  Received  data  and 
comments  may  also  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

In  establishing  a  Hnal  monograph,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of  the 
administrative  record  on  October  7, 
1992.  Data  submitted  after  the  closing  of 
the  administrative  record  will  be 
reviewed  by  the  agency  only  after  a 
final  monograph  is  published  in  the 
Federal  Register,  unless  the 
Commissioner  finds  good  cause  has 
been  shown  that  warrants  earlier 
consideration. 

List  of  Subjects  m  21  CFR  Fart  333 

Labeling,  Over-the-counter  drugs. 
Topical  acne  drug  products. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  it  is  proposed 
that  part  333  of  subchapter  D  of  chapter 
I  of  title  21  of  the  Code  of  Federal 
Regulations  (as  proposed  in  the  Federal 
Register  of  January  15, 1985;  50  FR  2172) 
be  amended  as  foUows: 

PART  333— TOPICAL  AHTIMICROBIAL 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  333  continues  to  read  as  follows: 

Authority:  Sees.  201.  501,  502.  503,  505.  510, 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  351,  352.  353,  355.  360,  ZTl). 

§333.310    [Amended] 

2.  Section  333.310  Acne  active 
ingredients  is  amended  by  removing 
paragraph  (a)  and  redesignating 
paragraphs  (b)  through  (f)  as  paragraphs 
(a)  through  (e). 

3.  Section  333.320  is  revised  to  read  as 
follows: 

i  333.320    Permitted  combinations  of 
active  Ingredients. 

(a)  Resorcinol  identified  in 

i  333.310(a)  when  combined  with  sulfur 
identified  in  9  333.310(e)  provided  the 
product  is  labeled  according  to 
§  333.350. 

(b)  Resorcinol  monoacetate  identified 
in  §  333.310(b) -when  combined  with 
sulfur  identified  in  S  333.310(e)  provided 


the  product  is  labeled  according  to 
S  333.350. 

S  333.350    [Amended] 

4.  Section  333.350  Labeling  of  acne 
drug  products  is  amended  by  removing 
paragraph  (c)(2)  and  redesignating 
paragraphs  (c)(3}  and  (c)(4)  as 
paragraphs  (c](2]  and  (c)(3). 

Dated:  lune  4, 1991. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
[FR  Doc.  91-18696  Piled  B-6-91;  8:45  am] 
BILUNO  COOC  4160-01-M 
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Part  V 


Department  of 
Transportation 

Office  of  Hearings 

U.S.-Brazil  Combination  Service  Case; 
Notice 
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DEPARTMENT  OF  TRANSPORTATION 
Offlc«  of  Hearings 
(Docket  47678] 

Combination  Service  Case;  U.S.-Brazii 

In  the  matter  of  prehearing  conference 
order  of  Administrative  Law  fudge  Robert  L 
Earton.  Jr. 

In  Order  91-ft-4,  hereinafter  referred 
to  as  the  Instituting  Order  or  the  I.O.,  the 
Department  has  required  that  the 
Recommended  Decision  (R.D.)  be 
rendered  no  later  than  November  22, 
1991.  Given  that  this  date  is 
approximately  three  and  a  half  months 
from  now.  I  must  proceed  to  set  the 
Drocedural  dates  for  this  case  without 
waiting  for  a  prehearing  conference. 
While  I  realize  that  the  dates  are 
extremely  stringent,  and  that  the  parties 
also  may  be  participating  in  the  U.S.- 
Ifaly  Service  Case,  Docket  47654,  given 
the  very  short  time  period  set  by  the 
Department  for  the  R.D.  in  this  case,  I  do 
not  intend  to  consider  requests  for 
modifications  of  the  procedural  dates 
unless  there  is  a  compelling  reason  for 
change.  Therefore,  the  following 
procedural  dates  are  hereby  set: 


Information  Responses 

(see  appendix  B.  IIIA 

of  1.0.) '  and 

Submissaon  o(  Service 

Proposals: 
P.aheanng  Conference: 
Cirect  Exhibtts: 
R^txjttal  Extvljrts: 
CofnmencetTwnf  of 

Hearing:  > 
Pubiic  Counsef's 

Statement  of  Position: 
B-iefs: 
RecommeryJed  DecJswn: 


August  13.  1991. 


August  15,  1991 
August  19,  1991. 
September  16,  1991. 
September  23,  1991. 

September  30,  1991. 

October  15,  1991.' 
^4ovenlber  22,  1991. 


'  ApperKlix  B,  IIIA  of  ttie  Instituting  Order  requires 
certain  information  responses  from  Putilic  Counsel 
and  Irtcumbent  earners.  These  information  re- 
sponses shafl  be  submrtled  no  later  tt«n  August  13 
1991.  and  ttiree  copies  shall  be  submitted  to  tfie 
Judge  in  addition  to  the  copy  made  available  to  the 
parties  in  room  4201  at  the  Department  of  Transpor- 
tation, 400  7th  Street,  SW.,  WasNngton.  DC  See 
Order  91-&-4.  appendix  B.  On  August  13.  1991  me 
applicants  also  shall  serve  tt>e  Judge  and  all  parties 
with  a  statemem  of  their  service  proposals,  including 
routing,  frequency,  aircraft,  equivelem  frequencies, 
and  proposed  startup  date  After  August  13,  ttie 
applicants  wrti  be  permrtted  to  ctiange  their  service 
proposals  only  wrth  tfie  pnor  permission  of  the  judge, 
and  only  upon  a  showing  of  exceptional  circum- 
stances warranting  such  a  chanoe.  See  14  CFR 
302.5  and  302.18. 

«  Because  the  Recommended  Decision  in  the  pro- 
ceeding must  be  issued  no  later  ttian  November  22 
1991,  only  one  week  will  be  allotted  for  the  heanng. 
W  necessary,  therefore,  the  hearing  will  include 
evening  and  weekend  sessions.  Moreover,  slnct  limi- 
tations on  direct  and  cross-examination  will  be  set 

'Due  to  the  short  deadline  tor  ttie  R.D.,  reply 
bnefs  wiH  not  be  permitted. 

The  prehearing  conference  will  be 
held  on  August  15, 1991  at  10  a.m.  in 
room  5332.  400  Seventh  St.  SW.. 
Washington.  DC.  In  order  to  facilitate 
the  conduct  of  the  conference,  all  parties 


shall  submit,  by  August  12, 1991,  one 
copy  to  each  party  and  three  copies  to 
the  judge  of  (1)  a  proposed  statement  of 
the  issues  or  matters  to  be  addressed  at 
the  conference;  (2)  any  proposed 
stipulations:  and  (3)  any  additional 
requests  for  information  other  than 
those  set  forth  in  the  Instituting  Order.  If 
no  such  submissions  are  received  from 
the  parties  by  August  12, 1  may  cancel 
the  prehearing  conference. 

Some  civic  parties  may  wish  to  file 
petitions  to  intervene.  See  14  CFR 
302.15.  Any  such  motions  to  intervene 
must  be  filed  no  later  than  August  19. 
1991.  and  their  direct  exhibits  will  be 
due  that  date  as  well.  Such 
presentations  usually  do  not  require 
extensive  direct  or  cross-examination. 
All  parties  in  the  proceeding  will  be 
required  to  indicate  in  advance  of  the 
hearing  which  witnesses  they  intend  to 
cross-examine.  If  no  parties  wish  to 
cross,  the  written  statements  may  be 
offered  in  evidence  without  oral 
testimony.  See  attached  ground  rules. 

Absent  prior  permission  by  the  judge, 
Rule  14  participants,  see  14  CFR  302.14, 
who  wish  to  participate  will  be  required 
to  offer  written  presentations  without 
oral  testimony.  Such  statements  must  be 
submitted  no  later  than  5  p.m.  on  the 
first  day  of  the  hearing  in  this  case. 
Moreover,  they  must  be  served  on  the 
parties,  the  Judge,  and  the  hearing 
docket  in  the  same  manner  required  for 
e.xhibits  submitted  by  the  parties.  Ex 
parte  submissions  to  the  Judge  will  be 
rejected  and  returned  to  the  sender. 

The  ground  rules  for  the  conduct  of 
the  preceeding  are  contained  in 
appendix  A  and  will  govern  unless 
modified  as  exigencies  warrant.  Exhibits 
which  do  not  comply  with  these  rules 
may  be  rejected. 

Any  questions  about  this  order  should 
be  raised  at  the  prehearing  conference 
or  presented  as  motions  and  served  on 
all  parties.  Ex  parte  inquiries  will  not  be 
considered. 

A  service  list,  which  is  derived  from 
the  Instituting  Order,  is  included  as 
appendix  B.  If  not  already  contained 
therein,  the  parties  should  provide  each 
other  and  the  Judge  with  their  full 
address,  including  room  niunber. 
telephone  niunber  and  fax  number. 
Robert  L  Barton,  Jr., 
Administrative  Law  Judge. 
Ground  Rules 
1.  Evidence 

Evidence  shall  be  prepared  in  written 
exhibit  form  and  shall  be  served  on  the  dates 
set  forth  in  this  order.  Evidence  as  to  events 
occurring  after  the  exhibit-exchange  dates 
shall  be  presented  by  revised  exhibits. 


The  evidentiary  record  shall  be  limited  to 
factual  material.  Argument  shall  be  presented 
in  briefs  and  not  submitted  as  evidence. 

Since  the  burden  of  showing  the  relevance 
and  the  probative  value  of  evidence  is  on  the 
proponent,  any  parties  presenting 
econometric  analyses  will  bear  the  burden  of 
showing  the  relevance  and  value  of  such 
evidence  in  this  proceeding.  See  U.S.-Japan 
Service  Case,  Docket  46438,  Recommended 
Decision  of  Judge  Ronnie  A.  Yoder,  p.  71,  n. 
74.  February  8, 1990. 

Further,  advertising  or  promotional 
materials  generally  will  not  be  considered 
relevant. 

However,  as  indicated  at  the  prehearing 
conference,  the  parties  are  strongly 
encouraged  to  submit  evidence  relating  to  the 
comparative  performance  of  the  carriers  at 
the  proposed  gateways.  This  would  include 
specific  information  as  to  the  on-time 
performance  and  passenger  complaint  rates 
of  each  carrier. 

2.  Format  of  Exhibits 

The  direct  exhibits  and  rebuttal  exhibits 
each  shall  contain  a  table  of  contents.  The 
principal  title  of  each  exhibit  should  state 
precisely  what  it  contains  and  should 
indicate  the  purpose  for  which  the  exhibit  is 
offered.  However,  such  statements  will  not 
be  considered  part  of  the  evidentiary  record. 

The  exhibits  shall  be  numbered 
sequentially,  and  shall  be  on  BVixll  paper, 
unless  otherwise  ordered.  Three  copies  of  the 
exhibits  (all  of  which  are  tabbed)  shall  be 
filed  with  the  judge  and  copies  shall  be  sent 
to  the  parties  in  accordance  with  the  exhibit 
exchange  list  attached  to  this  report.  The  tabs 
should  be  typed  or  printed  in  black  letters  on 
white  tabs  or  dividers.  Rebuttal  exhibits  shall 
refer  specifically  to  the  exhibits  being 
rebutted. 

Where  one  part  of  a  multi  page  exhibit  is 
based  on  another  part,  appropriate  cross- 
reference  shall  be  made.  For  example,  a 
profit-and-loss  forecast  based  on  detailed 
estimates  appearing  on  other  pages  should 
contain  specific  references  showing  which 
pages  support  the  different  individual  items 
of  the  forecast.  Such  exhibits  shall  be 
arranged  in  an  organized  manner  in 
accordance  with  the  party's  theory  of  the 
case. 

3.  Requirement  for  Submission  of  Corrected 
Copies  of  Exhibits 

Each  party  shall  provide  an  original  and 
three  fully  corrected  copies  of  its  exhibits 
received  in  evidence.  If  submitted  at  the 
hearing,  the  original  is  presented  to  the 
reporter  and  ultimately  is  transmitted  to  the 
Department  for  inclusion  in  the  original 
docket  of  this  proceeding.  A  revision  date 
should  be  shown  on  all  revised  exhibits,  and 
the  submitting  party  should  ensure  that  the 
revisions  are  physically  inserted  in  the  record 
copies. 

4.  Authenticity  of  Documents 

The  authenticity  of  all  documents 
submitted  as  proposed  exhibits  in  advance  of 
the  hearing  shall  be  deemed  admitted  unless 
written  objection  is  filed  prior  to  the  hearing, 
except  that  a  party  will  t>e  permitted  to 
challenge  authenticity  at  a  later  time  by 


showing  good  cause  for  having  fai 
written  objection  [e.g..  absent  obje 
exhibit  purporting  to  be  a  copy  of  • 
mailed  on  a  certain  date  were  sub 
would  not  be  necessary  to  prove  s 
or  the  accuracy  of  the  copy). 

5.  Hearing 

A.  Direct  Examination 

The  applicant's  direct  exhibits  s 
describe  its  service  proposal  in  de 
including  the  proposed  routing,  fre 
aircraft,  frequencies,  and  startup  c 
However,  the  service  proposal  in  I 
exhibits  shall  not  deviate  from  the 
proposal  presented  with  the  Inforr 
Responses  without  prior  permissic 
judge. 

A  party  that  believes  it  has  evid 
is  appropriate  for  receipt  in  evidet 
a  sponsoring  witness  may  present 
exhibits,  (1)  an  affidavit  by  the  pe 
persons  who  prepared  the  exhibit; 
that  the  exhibits  were  prepared  bj 
under  their  direction,  and  are  true 
correct:  and  (2)  a  request  that  the  i 
received  in  evidence  without  a  wii 
hearing.  Any  party  who  desires  to 
examine  and,  therefore,  objects  to 
request  shall  advise  the  requestin 
wriUng,  with  a  copy  to  the  judge,  i 
those  objections  and  specifying  th 
or  witnesses  it  intends  to  cross-ex 
objections  are  received,  the  exhibi 
received  without  a  sponsoring  wit 
hearing,  subject  to  the  right  of  obji 
other  grounds. 

Further,  any  other  witness  who 
submitted  testimony  in  written  for 
appear  at  the  hearing  imless  a  par 
that  it  wishes  to  cross-examine  thi 
The  parties  must  indicate  witnessi 
wish  to  cross-examine  no  later  the 
November  29, 1990. 

Civic  parties  will  proceed  first  I 
the  carriers,  each  proceeding  in  th 
alphabetical  order  as  shown  in  tht 
list  Parties  are  expected  to  preser 
cases  in  order.  Witnesses  will  be  I 
order  for  good  cause,  such  as  illne 
family  crisis,  or  other  unavoidable 
unforeseen  circumstances. 

Direct  oral  examination  of  witni 
the  purpose  of  responding  to  rebut 
shall  be  strictly  limited.  General  q 
will  not  be  permitted.  Such  examii 
be  specific  in  nature  and  not  lengt 
Witnesses  shall  state  in  precise  te 
disagreement  with  the  rebuttal  exi 
not  read  from  prepared  statementi 
restate  information  contained  in  o 
exhibits. 

B.  Cross-Examination 

Cross-examination  shall  be  llmi 
scope  of  the  direct  examination  ar 
witnesses  whose  testimony  is  adv 
party  desiring  to  cross-examine.  T 
"friendly  cross-examinaUon"  will 
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The  evidentiary  record  shall  be  limited  to 
factual  material.  Argument  shall  be  presented 
in  briefs  and  not  submitted  as  evidence. 

Since  the  burden  of  showing  the  relevance 
and  the  probative  value  of  evidence  is  on  the 
proponent,  any  parties  presenting 
econometric  analyses  will  bear  the  burden  of 
showing  the  relevance  and  value  of  such 
evidence  in  this  proceeding.  See  U.S.-fapan 
Service  Case,  Docket  46438,  Recommended 
Decision  of  Judge  Ronnie  A.  Yoder,  p.  71.  n. 
74,  February  6, 1990. 

Further,  advertising  or  promotional 
materials  generally  will  not  be  considered 
relevant. 

However,  as  indicated  at  the  prehearing 
conference,  the  parties  are  strongly 
encouraged  to  submit  evidence  relating  to  the 
comparative  performance  of  the  carriers  at 
the  proposed  gateways.  This  would  include 
specific  information  as  to  the  on-time 
performance  and  passenger  complaint  rates 
of  each  carrier. 

2.  Format  of  Exhibits 

The  direct  exhibits  and  rebuttal  exhibits 
each  shall  contain  a  table  of  contents.  The 
principal  title  of  each  exhibit  should  state 
precisely  what  it  contains  and  should 
indicate  the  purpose  for  which  the  exhibit  is 
offered.  However,  such  statements  will  not 
be  considered  part  of  the  evidentiary  record. 

The  exhibits  shall  be  numbered 
sequentially,  and  shall  be  on  BVixil  paper, 
unless  otherwise  ordered.  Three  copies  of  the 
exhibits  (all  of  which  are  tabbed)  shall  be 
filed  with  the  judge  and  copies  shall  be  sent 
to  the  parties  in  accordance  with  the  exhibit 
exchange  list  attached  to  this  report.  The  tabs 
should  be  typed  or  printed  in  black  letters  on 
white  tabs  or  dividers.  Rebuttal  exhibits  shall 
refer  specifically  to  the  exhibits  being 
rebutted. 

Where  one  part  of  a  multi  page  exhibit  is 
based  on  another  part,  appropriate  cross- 
reference  shall  be  made.  For  example,  a 
profit-and-loss  forecast  based  on  detailed 
estimates  appearing  on  other  pages  should 
contain  specific  references  showing  which 
pages  support  the  different  individual  items 
of  the  forecast.  Such  exhibits  shall  be 
arranged  in  an  organized  manner  in 
accordance  with  the  party's  theory  of  the 
case. 

3.  Requirement  for  Submission  of  Corrected 
Copies  of  Exhibits 

Each  party  shall  provide  an  original  and 
three  fully  corrected  copies  of  its  exhibits 
received  in  evidence.  If  submitted  at  the 
hearing,  the  original  is  presented  to  the 
reporter  and  ultimately  is  transmitted  to  the 
Department  for  inclusion  in  the  original 
docket  of  this  proceeding.  A  revision  date 
should  be  shown  on  all  revised  exhibits,  and 
the  submitting  party  should  ensure  that  the 
revisions  are  physically  inserted  in  the  record 
copies. 

4.  Authenticity  of  Documents 

The  authenticity  of  all  documents 
submitted  as  proposed  exhibits  in  advance  of 
the  hearing  shall  be  deemed  admitted  unless 
written  objection  is  filed  prior  to  the  hearing, 
except  that  a  party  will  l>e  permitted  to 
challenge  authenticity  at  a  later  time  by 


showing  good  cause  for  having  failed  to  Hie  a 
written  objection  [e.g..  absent  objection,  if  an 
exhibit  purporting  to  be  a  copy  of  a  letter 
mailed  on  a  certain  date  were  submitted,  it 
would  not  l>e  necessary  to  prove  such  mailing 
or  the  accuracy  of  the  copy). 

S.  Hearing 

A.  Direct  Examination 

The  applicant's  direct  exhibits  shall 
describe  its  service  proposal  in  detail. 
including  the  proposed  routing,  frequency, 
aircraft,  frequencies,  and  startup  date. 
However,  the  service  proposal  in  the  direct 
exhibits  shall  not  deviate  from  the  service 
proposal  presented  with  the  Information 
Responses  without  prior  permission  of  the 
Judge. 

A  party  that  believes  it  has  evidence  which 
is  appropriate  for  receipt  in  evidence  without 
a  sponsoring  witness  may  present  with  its 
exhibits,  (1)  an  affidavit  by  the  person  or 
persons  who  prepared  the  exhibits  stating 
that  the  exhibits  were  prepared  by  them,  or 
under  their  direction,  and  are  true  and 
correct  and  (2)  a  request  that  the  exhibits  be 
received  in  evidence  without  a  witness  at  the 
hearing.  Any  party  who  desires  to  cross- 
examine  and.  therefore,  objects  to  such  a 
request  shall  advise  the  requesting  party  in 
writing,  with  a  copy  to  the  judge,  setting  forth 
those  objections  and  specifying  the  witness 
or  witnesses  it  intends  to  cross-examine.  If  no 
objections  are  received,  the  exhibit  will  be 
received  without  a  sponsoring  witness  at  the 
hearing,  subject  to  the  right  of  objection  on 
other  grounds. 

Further,  any  other  witness  who  has 
submitted  testimony  in  written  form  need  not 
appear  at  the  hearing  unless  a  party  states 
that  it  wishes  to  cross-examine  the  witness. 
The  parties  must  indicate  witnesses  they 
wish  to  cross-examine  no  later  than 
November  29. 1990. 

Civic  parties  will  proceed  first,  followed  by 
the  camera,  each  proceeding  in  the  same 
alphat)etical  order  as  shown  in  the  service 
list  Parties  are  expected  to  present  their 
cases  in  order.  Witnesses  will  be  taken  out  of 
order  for  good  cause,  such  as  illness,  severe 
family  crisis,  or  other  unavoidable  and 
unforeseen  circumstances. 

Direct  oral  examination  of  witnesses  for 
the  purpose  of  responding  to  rebuttal  exhibits 
shall  t>e  strictly  limited.  General  questions 
will  not  be  permitted.  Such  examination  shall 
be  speciHc  in  nature  and  not  lengthy. 
Witnesses  shall  state  in  precise  terms  their 
disagreement  with  the  rebuttal  exhibit  and 
not  read  from  prepared  statements  or  merely 
restate  information  contained  in  other 
exhibits. 

B.  Cross-Examination 

Cross-examination  shall  be  limited  to  the 
scope  of  the  direct  examination  and  to 
witnesses  whose  testimony  is  adverse  to  the 
party  desiring  to  cross-examine.  Thus, 
'friendly  cross-examination"  will  not  be 


permitted.  Parties  with  common  interests  «vill 
be  aligned  for  purposes  of  the  hearing.  See  14 
CFR  399.61.  If  the  parties  do  not  formally 
align,  I  may  coruider  them  aligned  in  any 
event  to  the  extent  they  have  common 
interests. 

Cross  will  not  be  permitted  on  the  same 
areas  of  testimony  of  a  party  with  a  common 
interest  Where  carriera  and  civic  parties  are 
aligned  or  have  common  Interests,  they 
should  consult  before  beginning  cross  of  a 
particular  witness  and  determine  who  is 
going  to  conduct  the  cross-examination  of 
that  witness. 

Even  to  the  extent  that  parties  do  not  have 
related  interests,  they  still  will  not  be 
allowed  to  engage  in  duplicative  cross- 
examination.  I  will  prohibit  either  on 
objection  of  a  party  or  on  my  own.  cross- 
examination  of  areas  which  have  already 
been  covered  by  another  party. 

Unless  the  parties  agree  otherwise,  the 
order  of  cross-examination  will  be  in 
alphal>etical  order,  with  carriers  first. 

Cross-examination  generally  will  be 
limited  to  Rfteen  minutes  per  party.  I  may 
allow  additional  time  if  a  party  advises  me 
prior  to  the  beginning  of  the  cross  of  the  need 
for  extra  time,  demonstrates  good  cause  for  a 
longer  examination,  and  states  how  much 
time  is  needed.  Recross  normally  will  not  be 
permitted. 

C.  Motions  and  Objections 

Oral  argument  on  any  motion  or  objection 
may  be  limited  to  the  party  or  parties  making 
the  motion  or  objection  and  to  the  party  or 
parties  against  which  the  motion  or  objection 
is  directed. 

6.  Withdrawal  of  an  Applicant 

If  a  party  decides  at  some  point  in  the 
proceeding  not  to  prosecute  its  application,  I 
expect  it  promptly  to  notify  me  and  to 
withdraw  its  application.  If  it  fails  to  do  so,  I 
may  dismiss  the  application  on  my  own 
initiative. 

7.  Exceptions  to  the  Rules 

These  rules  are  deemed  consistent  with  the 
orderly  conduct  of  this  proceeding  but 
exceptions  may  be  made  by  the  judge,  either 
in  response  to  a  party's  motion  or  on  his  own 
initiative. 

Service  list 

U.S.-Brazil  Combination  Service  Case 

American  Airlines,  Inc. 

Carl  B.  Nelson.  Jr..  Esq.,  American  Airlines. 
Inc..  1101 17th  Street  NW.,  Suite  600, 
Washington,  DC  20038.  TEL  (202)  857- 
4228.  FAX:  (202)  857-4248. 

Delta  Air  Lines,  Inc. 

Robert  E.  Cohn,  Esq..  Shaw,  Pittman,  Potts  A 
Trowbridge,  2300  N  Street.  NW.,  Fifth 
Floor,  Washington,  DC  20037.  TEL  (202) 
663-8060.  FAX:  (202)  663-8007. 


Northwest  Airlines,  Inc. 

Mr.  Elliott  Seiden,  Northwest  Airlines.  Inc., 
901 15  Street.  NW.,  suite  50a 
Washington,  DC  2000S. 

Pan  American  Worid  Airways.  Inc. 

Richard  Mathias,  Esq.,  Pan  American  World 
Airways,  Inc.,  1200 17th  Street,  NW.. 
suite  500.  Washingtoa  DC  20038.  TEL 
(202)  659-7722. 

United  Air  Lines,  Inc. 

Joel  Stephen  Burton.  Esq..  Ginsburg.  Feldman 
&  Bress.  Chartered.  1250  Connecticut 
Avenue,  NW..  suite  800.  Washington,  DC 
20038.  TEL  (202)  837-013a  FAX:  (202) 
637-8776. 

California  Parties 

Mr.  Douglas  H.  Gordon.  Vice  President- 
Corporate  Affairs,  California  Chaml>er  of 
Commerce,  1201  K  Street,  12th  Floor,  P.O. 
Box  1738,  Sacramento.  California  95812- 
1738. 

Mr.  James  IC  Hahn.  City  Attorney's  Office, 
Department  of  Airports,  1  Worid  Way, 
room  104,  P.O.  Box  92218,  Los  Angeles, 
California  90009-2216. 

Mr.  Donald  D.  Doyle,  President  San 

Francisco  Chamber  of  Commerce,  465 
California  Street  Ninth  Floor,  San 
Francisco,  CaUfomla  94104. 

Georgia  &  Atlanta  Parties 

Bill  Alberger,  Esq..  Stoel  Rives  Boley  Jones  ft 
Grey,  1275  K  Street  NW.,  suite  1100, 
Washington,  DC  20005. 

Brazil 

Embassy  of  Brazil,  3006  Massachusetts 
Avenue,  NW.,  Washington,  DC  20016. 

U.S.  State  Department 

Mr.  Charles  Angevine,  Deputy  Assistant 

Secretary  for  Transportation  Affairs,  U.S. 
Department  of  State.  2201  C  Street  NW., 
room  5830.  Washington.  DC  20S2a 

U.S.  Department  of  Transportation 

The  Honorable  Robert  L  Barton.  Jr.. 
Administration  Law  Judge,  Office  of 
Hearings,  M-60.  room  9228,  U.& 
Department  of  Trans|>ortation.  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  TEL  (202)  366-2140,  FAX:  (202) 
366-7538. 

Mr.  Robert  S.  Goldner,  Office  of  the  Deputy 
Assistant  Secretary  for  Policy  ft 
International  Affairs,  room  9218,  P-7. 
U.S.  Department  of  Transports  Uon.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  TEL:  (202)  386-4826. 

Docket  Section,  room  4107,  C-55,  VS. 
Department  of  Transportatioa  400 
Seventh  Street  SW..  Washington.  DC 
20S9a 
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(3  documents) 

Defense  Logistics  Agency 

NOTICES 

Meetings: 
Clothing  and  Textiles  Board,  37691 

Defense  Nuclear  Facilities  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  37760 
Drug  Enforcement  Administration 

NOTICES 

Schedules  of  controlled  substances;  production  quotas: 
Schedules  I  and  II — 

1991  proposed  aggregate,  37722 

1992  proposed  aggregate,  37723 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Fulbright-Hays — 

Group  projects  abroad  program,  37691 
Undergraduate  international  studies  and  foreign  language 
program,  eta,  37691 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Air  Baby,  Inc.,  et  al^  37724 

Pratt  &  Whitney  Co..  Inc.,  et  al..  37725 

Vending  Services,  Inc.,  37726 
Meetings: 

Dictionary  of  Occupational  Titles  Advisory  Panel,  37727 

Energy  Department 

See  also  Conservation  and  Renewable  Energy  Office; 
Energy  Information  Administration;  Federal  Energy 
Regulatory  Commission;  Hearings  and  Appeals  Office, 
Energy  Department;  Western  Area  Power 
Administration 

NOTICES 

Grant  and  cooperative  agreement  awards: 
West  Virginia  University,  37692 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
37693 

Environmental  Protection  Agency 

RULES 

Air  programs: 
Initial  PM-10  i^onattainment  areas;  designations  and 
classifications,  37654 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Oklahoma,  37651 
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PROPOSED  RULES 

Toxic  substances: 
Land  application  of  sludge  from  pulp  and  paper  mills 
using  chlorine  and  chlorine  derivative  bleaching 
processes,  37688 
NOTICES 
Clean  Air  Act: 
1990  amendments:  enhanced  monitoring  and  compliance 
certification  program;  pubhc  information  document 
37700 

Executive  Office  of  ttie  President 

See  National  Education  Goals  Panel;  Presidential 

Documents;  Trade  Representative,  OfBce  of  United 
States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Rolls  Royce  pic,  37649 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 
Broadcast  licensing  proceedings;  forfeitures,  standards  for 
assessing;  policy  statement,  37665 

Federal  Deposit  Insurance  Corporation 

PROPOSED  RULES 

Insider  transactions;  conflicts  of  interest,  37673 

Federal  Election  Commission 

NOTICES 

Meetings:  Sunshine  Act.  37760 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Summersville,  WV,  37697 
Natural  gas  companies: 

Small  producer  certificates,  applications,  37693 
Applications,  hearings,  determinations,  etc.: 

Arkla  Energy  Resources,  37694 

Central  Maine  Power  Co.,  37694 

Colorado  Interstate  Gas  Co.,  37694 

Granite  State  Gas  Transmission,  Inc..  37696 

Northwest  Pipeline  Corp.,  37697 

Questar  Pipeline  Co.,  37697 

Transcontinental  Gas  Pipe  Line  Corp.,  37698 

Valero  Interstate  Transmission  Co.,  37698 

Federal  IMaritime  Commission 

NOTICES 

Agreements  filed,  etc..  37701 

(3  documents] 
Casualty  and  nonperformance  certificates: 

Alaska  Sightseeing  Tours,  Inc.,  et  al.,  37702 

Club  Med  Sales,  Inc..  et  al.,  37701 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc: 
AmFirst  Financial  Services,  Inc.,  et  al.  37702 
Knopf,  Sidney  L,  et  al.,  37702 

Rsh  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Kanab  ambersnail,  37668 


NOTICES 

Agency  information  collection  activities  under  0MB  review, 

37720 
Marine  mammal  permit  applications.  37720 

Food  and  Drug  Administration 

RULES 

Human  drugs: 

Weight  control  products  (OTC);  active  ingredients.  37792 
NOTICES 
Food  additive  petitions: 

Atochem  North  America.  Inc..  37712 
Food  for  human  consumption: 

Identity  standards  deviation;  market  testing  permits — 
Cottage  cheese,  nonfat.  37712 
GRAS  or  prior-sanctioned  ingredients: 

Proctor  &  Gamble  Co..  37712 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  37689,  37690 
(3  documents) 
Organization,  functions,  and  authority  delegations: 
Nuclear  Regulatory  Commission,  Chairman.  37702 

Health  and  Human  Services  Department 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Resources  and  Services 
Administration;  National  Institutes  of  Health 

RULES 

Acquisition  regulations: 
Contract  clause  on  publications  and  publicity 
Correction.  37668 

Health!  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  areas  health  care;  interdisciplinary  training.  37713 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  37698 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land  Management 

Bureau 
Meetings: 
Indian  Affairs  Bureau  Reorganization  Joint  Tribal/BIA/ 
DOI  Advisory  Task  Force,  37790 

international  Trade  Administration 

RULES 

United  States-Canada  free-trade  agreement;  panel  review 
procedures,  37802 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 
Direct  service  orders — 

Chicago  Central  &  Pacific  Railroad  Co..  37721 
Waybill  data;  release  for  use.  37721 

Justice  Department 

See  also  Antitrust  Division:  Drug  Enforcement 
Administration 


NOTICES 

Pollution  control;  consent  ju( 
Goldline  Wrecking  Co.,  37 
Meng  Feng  Corp..  Ltd.,  et  i 

l^bor  Department 

See  also  Employment  and  T 
Safety  and  Health  Admi 
and  Health  Administrat 

NOTICES 

Agency  information  collectic 
37724|  I 

l^nd  Management  Bureau 

NOTICES 

Environmental  statements;  a 

California  Desert  Conserv 
Bolo  Station  Landfill.  37 
Meetings: 

Winnemucca  District  Adv 
Realty  actions;  sales,  leases, 

Arizona,  37717 
Withdrawal  and  reservation 

New  Mexico.  37718,  37719 
(2  documents) 

Mine  Safety  and  Health  Adi 

NOTICES 

Petitions  for  mandatory  safe 
summary  of  affirmative 

National  Aeronautics  and  S 

NOTICES 

Federal  Acquisition  Regulati 
Agency  information  collec 
review.  37689.  37690 
(3  documents) 

National  Agricultural  Statist 

NOTICES 

Cotton  ginnings  reports.  376( 

National  Credit  Union  Adml 

RULES 

Credit  unions: 
Practice  and  procedure  ml 

National  Education  Goals  P 

NOTICES 

Meetings.  37731 

National  Institute  for  Occuf 

See  Centers  for  Disease  Cor 

National  Institutes  of  Healtl 

NOTICES 

Meetings:  i ' 
National  Institute  of  Child 

Development.  37716 
Nationeil  Institute  on  Deaf 
Disorders.  37718 
(2  documents) 

National  Oceanic  and  Atmo 

RULES 

Fishery  conservation  and  mi 
Ocean  salmon  off  coasts  c 
California,  37671 
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NOTICES 

Agency  information  collection  activities  under  0MB  review. 

37720 
Marine  mammal  permit  applications.  37720 

Food  and  Drug  Administration 

RULES 

Human  drugs: 

Weight  control  products  {OTC):  active  ingredients,  37792 
NOTICES 
Food  additive  petitions: 

Atochem  North  America.  Inc.,  37712 
Food  for  human  consumption: 

Identity  standards  deviation;  market  testing  permits — 
Cottage  cheese,  nonfat,  37712 
GRAS  or  prior-sanctioned  ingredients: 

Proctor  &  Gamble  Co..  37712 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  37689,  37690 
(3  documents) 
Organization,  functions,  and  authority  delegations: 
Nuclear  Regulatory  Commission.  Chairman.  37702 

Health  and  Human  Services  Department 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Resources  and  Services 
Administration;  National  Institutes  of  Health 

RULES 

Acquisition  regulations: 
Contract  clause  on  publications  and  publicity 
Correction,  37668 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  areas  health  care;  interdisciplinary  training.  37713 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  37698 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land  Management 

Bureau 
Meetings: 
Indian  Affairs  Bureau  Reorganization  Joint  Tribal/BLA/ 
DOI  Advisory  Taslc  Force,  37790 

international  Trade  Administration 

RULES 

United  States-Canada  free-trade  agreement;  panel  review 
procedures.  37802 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 
Direct  service  orders — 

Chicago  Central  &  Pacific  Railroad  Co.,  37721 
Waybill  data;  release  for  use.  37721 

Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 
Administration 


NOTICES      ' 

Pollution  control;  consent  judgments: 
Goldline  Wrecking  Co..  37721 
Meng  Feng  Corp.,  Ltd.,  et  al.,  37722 

lait>or  Department 

See  also  Employment  and  Training  Administration;  Mine 
Safety  and  Health  Administration;  Occupational  Safety 
and  Health  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
37724 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

California  Desert  Conservation  Area — 
Bolo  Station  Landfill,  37716 
Meetings: 

Winnemucca  District  Advisory  Council,  37716 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  37717 
Withdrawal  and  reservation  of  lands: 

New  Mexico,  37718,  37719 
(2  documents] 

Mine  Safety  and  Health  Administration 

NOTICES 

Petitions  for  mandatory  safety  standard  modifications; 
summary  of  affirmative  decisions,  37727 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  37689,  37690 
(3  documents) 

National  Agricultural  Statistics  Service 

NOTICES 

Cotton  ginnings  reports,  37687 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Practice  and  procedure  rules,  uniform,  37762 

National  Education  Goals  Panel 

NOTICES 

Meetings,  37731 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Institute  of  Child  Health  and  Human 

Development,  37716 
Nationeil  Institute  on  Deafness  and  Other  Commimication 
Disorders,  37718 
(2  documents) 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California.  37671 


NOTICES 
Permits: 
Marine  mammals.  37688 

National  Science  Foundation 

NOTICES 

Meetings: 
Atmospheric  Sciences  Advisory  Committee,  37731 
Polar  Programs  Special  Emphasis  Panel,  37731 
Science  and  Technology  Centers  Development  Advisory 

Committee,  37731 

Nuclear  Regulatory  Commission 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Nuclear  Safety  Research  Review  Committee,  37732 
Applications,  hearings,  determinations,  etc.: 

GPU  Nuclear  Corp..  37732 

University  of — 
Utah.  37733 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards: 
Formaldehyde;  occupational  exposure,  37650 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Oil  Pollution  Act  of  1990;  certification  of  Cook  Inlet 

Regional  Citizens  Advisory  Council  (Presidential 

Certification  of  August  6, 1991),  37819 

Prospective  Payment  Assessment  Commission 

NOTICES 

Road-mile  and  air-n.ile  distances  measurement  between 
U.S.  hospitals;  proposal  request,  37734 

Public  Health  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration:  Centers  for  Disease  Control;  Food  and 
Drug  Administrations  Health  Resources  and  Services 
Administration;  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
37734 

Securities  and  Exciiange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
37734.  37735 
(3  documents) 
Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  37735-37740 

(3  documents) 
National  Association  of  Securities  Dealers,  Inc.,  37742 
Self-regulatory  organizations;  unlisted  trading  privileges: 
Cincinnati  Stock  Exchange,  Inc..  37741 
Midwest  Stock  Exchange.  Inc..  37742 
Applications,  hearings,  determinations,  etc.: 
CoreFunds,  Inc.,  et  al.,  37743 
Equitable  Life  Assurance  Society  of  United  States  et  a!., 

37747 
Mortgage  Securities  Trust  et  al.,  37751 
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Public  utility  holding  company  Filings,  37753 

Quest  for  Value  Global  Equity  Fund,  Inc.,  et  al.,  37755 

Small  Business  Administration 

RULES 

Small  business  size  standards: 

Nonmanufacturer  rule;  waivers — 
Hack  saw  blades,  etc.,  37648 
NOTICC8 
Disaster  loan  areas: 

California  et  al..  37756 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  eta: 
Hatch  Valley  Arroyos  Watershed.  NM.  37687 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Ttirlft  Supervision  Office 

NOTICES 

Applications,  hearings,  determinations,  etcj 
Albemarle  Savings  &  Loan  Association.  37757 
First  Federal  Savings  &  Loan  Association — 

Idaho  Falls.  37757 
Gate  City  Federal  Savings  &  Loan  Association.  37757 
Grandview  Savings  Association,  37757 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 
Central  and  Eastern  Europe;  special  review,  37758 

Transportation  Department 

See  also  Federal  Aviation  Administration 
NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications.  37757 
Hearings,  eta — 
National  Capital  Airways,  37756 
Sierra  Nevada  Airways.  Ina,  37756 
Sky  One  Express,  37756 

Treasury  Department 

See  Thrift  Supervision  Office 

Western  Area  Power  Admhilstration 

NOTICES 

Power  rate  adjustments: 
Salt  Lake  City  Area  Integrated  Projects.  UT,  37699 


Separate  Parts  In  This  Issue 

Partn 

National  Credit  Union  Administration.  37762 

Part  III 

Department  of  the  Interior,  37790 

Partly 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  37792 


Party 

Department  of  Commerce,  International  Trade 
Administration.  37802 

Part  yi 

The  President.  37819 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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PartV 

Department  of  Commerce.  International  Trade 
Administration,  37802 

Part  VI 

The  President.  37819 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  Hnding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  ttie  parts  affected  ttiis  month  can  t>e  found  in 
ttie  Reader  Aids  section  at  Vhe  end  of  ttiis  Issue. 
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Rules  and  Regi 


This  section  of  the  FEDERAL  F 

contains  regulatory  docurneots  hi 
general  appbcalsiiity  and  legal  ef 
of  which  are  keyed  to  and  codi 
the  Code  of  Federal  Regulations 
published  under  50  titles  pursuai 
U.S.C.   1510. 

The  Code  of  Federal  Regulation 
by  the  Superintendent  of  Docum 
Pnces  of  new  books  are  listed 
first  FEDERAL  REGISTER  issue 
week. 


DEPARTMENT  OF  AGRICULTI 

Agricultural  Marketing  Servio 

7  CFR  Part  905 
[Docket  No.  FV-90-202FR1 

Oranges,  Grapefruit,  Tangerin 
Tangeios  Grown  In  Florida;  Re 
of  Grade  and  Size  Requiremei 

AQENCV:  Agricultural  Maritetinj 

USDA. 

action:  Final  rule. 

summary:  The  U.S.  Departmen 

Agriculture  (Department)  is  adc 
without  modification  as  a  final 
three  interim  final  rules  as  they 
to  minimum  grade  and  size  reqi 
for  Florida  citrus  for  portions  ol 
1990-91  season.  Those  rules  ter 
relaxed  minimum  grade  and  siz 
requirements  for  fr«sh  shipmen 
Dancy  tangerines,  red  and  whit 
seedless  grapefruit,  and  Valenc 
other  late  type  oranges.  Those 
relaxations  were  designed  to  er 
handlers  to  maximize  shipment 
market  channels  consistent  wit 
overall  size  and  quality  of  the  r 
crops  and  anticipated  market  d 
EFFECTOR  date:  August  8, 1991 
FOR  FURTHER  INFORMATION  CON 
Gary  D.  Rasmussen,  Marketing 
Specialist.  Marketing  Order 
Administration  Branch.  Fruit  ar 
Vegetable  Division.  AMS.  USDi 
Box  96456,  room  2525-S,  Washii 
DC  20090-6456;  telephone:  (202) 
3918. 

SUPPtEMENTARY  INFORMATTON: 

final  rule  is  issued  under  Marke 
Agreement  and  Marketing  Ode 
905,  both  as  amended  (7  CFR  pa 
regulating  the  handling  of  orang 
grapefruit,  tangerines,  and  tangi 
grown  in  Florida.  This  order  is  c 
under  the  Agricultural  Mari<etir 
Agreement  Act  of  1937,  as  amer 
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Rules  and  Regulations 


Fechnl  Re^aUm 

Vol.  56,  Na  153 

Thunday,  August  a  1991 


This  section  c*  ttw  FEDERAL  REGISTER 

contains  regulatory  documents  having 
general  appiicabiltty  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMEffT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  905 
[Docket  No.  FV-90-202FR1 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  In  Rorlda;  Relaxation 
of  Grade  and  Size  Requirements 

AOENCV:  Agricultural  Mariieting  Service, 

USDA. 

action:  Final  rule. 

summary:  The  U.S.  Department  of 
Agriculture  (Department)  is  adopting 
without  modification  as  a  final  rule 
three  interim  final  rules  as  they  applied 
to  minimum  grade  and  size  requirements 
for  Florida  citrus  for  portions  of  the 
1990-91  seastm.  Those  rules  temporarily 
relaxed  minimum  grade  and  size 
requirements  for  ft^sh  shipments  of 
Dancy  tangerines,  red  and  white 
seedless  grapefruit,  and  Valencia  and 
other  late  type  oranges.  Those 
relaxations  were  designed  to  enable 
handlers  to  maximize  shipments  to  fresh 
market  channels  consistent  with  the 
overall  size  and  quahty  of  the  remaining 
crops  and  anticipated  market  demand. 
EFFECm^  DATE  August  8, 1991. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Gary  D.  Rasmussen,  Marketiivg 
Specialist  Marketing  Order 
Administration  Branch,  Fnut  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington. 
DC  20090-6456;  telephone:  (202}  475- 
3918. 

SUPPLEMENTARY  INFORMATtON:  This 
final  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
905,  both  as  amended  (7  CFR  part  905), 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangeloe 
grown  in  Florida.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 


U.S.C  601-«74).  hereinafter  referred  to 
as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultiual 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially  smsJl 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  90  Florida  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  oranges, 
grapefhiit,  tangerines,  and  tangelos 
grown  in  Florida,  and  about  12,000 
producers  of  these  citrus  fruits  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,00a  A  minority  of  these 
handlers  and  a  majority  of  the  producers 
may  be  classified  as  small  entities. 

The  Citrus  Administrative  Committee 
(CAC).  which  administers  the  order 
locally,  met  on  September  11. 1990. 
January  29, 1991.  and  April  2, 1991,  and 
unanimously  recommended  several 
grade  and  size  relaxations  for  Dancy 
tangerines,  red  and  white  seedless 
grapefruit,  and  Valencia  and  other  late 
type  oranges.  These  relaxations  were 
based  on  the  CAC's  assessment  of  crop 
and  market  conditions  and  the 
remaining  available  supply  of  these 
citrus  fruits.  The  CAC  meets  prior  to  ai»d 
during  each  season  to  review  the 
handling  requirements,  effective  on  a 
continuous  basis,  for  each  regulated 
citrus  fiTiit.  CAC  meetings  are  open  to 
the  pubhc  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  CAC 


recommendations  and  information 
submitted  by  the  CAC  and  other 
avaUable  information  and  determines 
whether  modification,  suspension,  or 
termination  of  the  handling 
requirements  would  tend  to  effectuate 
the  declared  policy  of  the  Act 

The  first  interim  final  rule  issued 
October  19. 1990  and  pubHshed  in  the 
Federal  Register  (55  FR  42843,  October 
24, 1990),  provided  for  the  filing  of 
comments  through  November  23, 1990. 
No  comments  were  received.  That  rule 
amended  {  905.306  (7  CFR  905.306) 
which  specifies  minimum  grade  and  size 
requirements  for  Florida  citrus  in  Table  I 
of  paragraph  (a)  for  domestic  shipments, 
and  in  Table  D  of  paragraph  (b)  for 
export  shipments.  The  minimum  size 
requirement  for  domestic  shipments  of 
Dancy  tangerines  were  relaxed  to  size 
210  (2^6  inches  in  diameter)  from  size 
176  (2%e  inches)  for  the  period 
November  5, 1990  throu^  August  18, 
1991.  Ii> addition,  that  interim  final  rule 
relaxed  the  minimum  size  requirement 
for  domestic  shipments  of  red  seedless 
grapefruit  to  size  56  [SYn  inches  in 
diameter)  for  the  period  October  22, 1990 
through  October  20, 1991.  In  the  absence 
of  that  action,  the  minimum  size 
requirement  for  red  grapefruit  would 
have  increased  to  size  48  (3^i«  inches  in 
diameter). 

The  first  interim  final  rule  ako 
similariy  relaxed  the  size  requirements 
for  grapefruit  imported  into  the  United 
States  specified  in  5  944.106  (7  CFR 
944.106),  pursuant  to  section  8e  of  the 
Act  (7  U.S.C  e08e-l).  Subsequently,  the 
grapefhiit  import  requirements  were 
temporarily  suspended  beginning  March 
11, 1991  (56  FR  10792.  March  14. 1991).  to 
provide  the  VS.  Trade  Representative 
(USTR)  an  opportimity  to  review 
contemplated  changes  in  the  grapefruit 
import  requirements.  Therefore,  this 
final  rule  does  not  apply  to  imported 
grapefruit.  Any  grapefruit  import 
requirements  issued  by  the  Department 
will  be  inchided  in  a  separate  action. 

The  second  interim  final  rule  Issued 
March  8, 1991  and  published  in  the 
Federal  Register  (56  FR  10790,  March  14, 
1991),  provided  for  the  filing  of 
comments  through  April  15, 1991.  No 
comments  were  received.  That  rule 
further  amended  }  905.300,  relaxing  the 
minhnum  external  quality  requirement 
for  domestic  and  export  shipments  of 
red  seedless  grapefriiit  to  U.S.  No.  2 
grade  from  improved  No.  Z  grade  for  the 
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period  March  11, 1991,  through  August 
18, 1991.  In  addition,  that  rule  relaxes 
the  minimum  size  requirement  for 
domestic  shipments  of  white  seedless 
grapefruit  to  size  56  (SVis  inches  in 
diameter)  from  size  48  (3*/i8  inches  in 
diameter]  for  the  period  April  15, 1991, 
through  August  18, 1991. 

The  third  interim  fmal  rule  issued  May 
8, 1991  and  published  in  the  Federal 
Register  (56  FR  21915,  May  13, 1991), 
provided  for  the  fihng  of  comments 
through  June  12, 1991.  No  comments 
were  received.  That  rule  further 
amended  §  905.306  temporarily  relaxing 
the  minimum  grade  requirement  for 
domestic  and  export  shipments  of 
Valencia  and  other  late  type  oranges  to 
U.S.  No.  1  Golden  from  U.S.  No.  1  for  the 
period  May  6, 1991,  through  September 
22, 1991.  That  rule  also  relaxed  the 
minimum  size  requirement  for  domestic 
and  export  shipments  of  Valencia  and 
other  late  type  oranges  to  2-4/16  inches 
in  diameter  (size  163)  from  2-8/16  inches 
in  diameter  (size  125)  for  the  period  May 
6, 1991.  through  September  22, 1991.  In 
addition,  that  rule  relaxed  the  minimum 
grade  requirement  for  domestic 
shipments  of  white  seedless  grapefruit 
to  U.S.  No.  2  from  Improved  No.  2  for  the 
period  May  6, 1991,  through  May  19, 
1991,  and  further  relaxed  such 
requirement  to  U.S.  No.  2  Russet  for  the 
period  May  20, 1991,  through  August  18. 
1991.  Further,  that  rule  relaxed  the 
minimum  grade  requirement  for 
domestic  shipments  of  red  seedless 
grapefruit  to  U.S.  No.  2  Russet  from  U.S. 
No.  2  for  the  period  May  6. 1991.  through 
August  18, 1991. 

The  CAC  recommended  these 
relaxations  based  on  analysis  of  this 
season's  remaining  Florida  Dancy 
tangerine,  grapefruit,  and  Valencia  and 
other  late  type  orange  crops.  Relaxing 
the  minimum  grade  requirements  for 
these  fruits  was  designed  to  assure  that 
fresh  markets  were  supplied  with  the 
best  quality  fruit  available  from  this 
season's  remaining  crops.  The  grade 
relaxations  pertained  only  to  the 
external  characteristics  of  the  fruit,  not 
the  internal  quality,  and  recognized  the 
fact  that  the  external  appearance  of 
these  fruits  tends  to  decline  later  in  the 
season.  Relaxing  the  minimum  size 
requirements  for  these  fruits  was 
designed  to  make  smaller  fruit  available 
of  acceptable  maturity  and  flavor  to 
meet  consumer  needs.  The  relaxations 
were  designed  to  enable  handlers  to 
maximize  shipments  to  fresh  market 
channels  consistent  with  the  overall  size 
and  quality  of  the  remaining  crops  and 
anticipated  market  demand. 

Under  this  marketing  order,  handlers 
may  ship  up  to  15  standard  packed 


cartons  (12  bushels)  of  fruit  per  day,  and 
up  to  two  standard  packed  cartons  of 
fruit  per  day  in  gift  packages  which  are 
individually  addressed  and  not  for 
resale,  under  exemption  provisions. 
Fruit  shipped  for  animal  feed  is  also 
exempt  under  speciHc  conditions.  In 
addition,  fruit  shipped  to  commercial 
processors  for  conversion  into  canned  or 
frozen  products  or  into  a  beverage  base 
are  not  subject  to  the  handling 
requirements. 

The  Department's  view  if  that  these 
relaxations  have  had  a  beneficial  impact 
on  producers  and  handlers  since  they 
allow  Florida  citrus  handlers  to  continue 
to  ship  those  grades  and  sizes  of  fruit 
available  to  meet  consumer  needs 
consistent  with  this  season's  crop  and 
market  conditions. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
CAC  and  other  information,  it  is  found 
that  this  Hnal  rule  finalizing  three 
interim  final  rules,  each  of  which 
amended  the  provisions  of  §  905.306,  as 
published  in  the  Federal  Register  (55  FR 
42844,  October  24. 1990;  56  FR  10791. 
March  14. 1991;  and  56  FR  21917.  May 
13, 1991),  will  tent  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  maintains 
relaxed  grade  and  size  requirements 
currently  in  effect  for  Dancy  tangerines, 
red  and  white  seedless  grapefruit,  and 
Valencia  and  other  late  type  oranges 
grown  in  Florida;  (2)  the  Florida  citrus 
shipping  season  for  these  citrus  fruit  is 
nearly  finished;  (3)  Florida  citrus 
handlers  will  need  no  additional  time  to 
continue  complying  with  the  relaxed 
requirements;  (4)  each  interim  final  rule 
provided  a  30-day  comment  period,  and 
no  comments  were  received;  and  (5)  no 
useful  purpose  will  be  served  by 
delaying  the  effective  date  until  30  days 
after  publication. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements.  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  905  is  amended  as 
follows: 


PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stats.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Accordingly,  the  interim  final  rules 
amending  the  provisions  of  §  905.306, 
published  in  the  Federal  Register  (55  FR 
42844,  October  24. 1990;  56  FR  10791. 
March  14, 1991;  and  56  FR  21917,  May 
13, 1991),  are  adopted  as  final  rules 
without  change. 

Note:  These  sections  will  appear  in  the 
annual  Code  of  Federal  Regulations. 

Dated:  August  2, 1991. 
Rol>ert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  91-18866  Filed  8-7-91;  6:45  amj 
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7  CFR  Part  989 
[FV-91-267FR] 

Raisins  Produced  From  Grapes  Growii 
In  California;  Revising  the  Desirable 
Carryout  Formula 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
administrative  rules  and  regulations  of 
the  California  raisin  marketing  order. 
This  action  changes  the  desirable 
carryout  level  from  three  months  of 
shipments  to  two  and  one-half  months 
of  shipments.  The  Raisin  Administrative 
Committee  (Committee)  has  determined 
that  the  use  of  the  current  desirable 
carryout  level  results  in  excessive 
supplies  of  marketable  tonnage  early  in 
the  crop  year.  This  action  is  intended  to 
stabilize  marketing  conditions  for 
California  raisins.  This  change  was 
recommended  by  the  Committee,  which 
is  responsible  for  local  administration  of 
the  Federal  marketing  order  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California. 
EFFECTIVE  DATE:  August  8,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Lower.  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
Fruit  and  Vegetable  Division,  AMS, 
USDA  room  2525.  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456: 
telephone:  (202)  475-3923. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  is  issued  under  marketing 
agreement  and  Order  No.  989  (7  CFR 
part  989),  both  as  amended,  regulating 


Federal  Register 

the  handling  of  raisins  producei 
grapes  grown  in  California,  iien 
referred  to  as  the  "order."  The  ( 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  19 
amended  (7  U.S.C.  601-674).  hei 
referred  to  as  the  "Act." 

This  Rnal  rule  has  been  revie 
the  U.S.  Department  of  AgricuJl 
(Department)  in  accordance  wi 
Departmental  Regulation  1512- 
criteria  contained  in  Executive 
12291  and  has  been  determined 
"non-major"  rule. 

Pursuant  to  requirements  set 
the  Regulatory  Flexibility  Act  (] 
Administrator  of  the  Agricultur 
Marketing  Service  (AMS)  has 
considered  the  economic  impac 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to 
regulatory  actions  to  the  scale  c 
business  subject  to  such  actioni 
that  small  businesses  will  not  b 
or  disproportionately  burdened 
Marketing  orders  issued  pursua 
Act,  and  rules  issued  thereunde 
unique  in  that  they  are  brought 
through  group  action  of  essentif 
entities  acting  on  their  own  beh 
Thus,  both  statutes  have  small  ( 
orientation  and  compatibility. 

There  are  approximately  25  h 
of  California  raisins  who  are  su 
regulation  under  the  raisin  marl 
order,  and  approximately  5,000 
producers  in  the  regulated  area, 
agricultural  producers  have  bee 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601 
those  having  annual  receipts  of 
$500,000,  and  small  agricultural 
firms  are  defined  as  those  whoe 
receipts  are  less  than  $3,500,000 
majority  of  producers  and  a  mir 
handlers  of  California  raisins  m 
classified  as  small  entities. 

This  final  rule  changes  the 
administrative  rules  and  regulal 
the  raisin  marketing  order.  The 
Committee  recommended  this  a 
a  32  to  11  vote  at  its  March  5, 1£ 
meeting. 

The  change  revises  the  desira 
carryout  level  which  appears  in 
§  989.154.  The  desirable  carryoi 
the  amount  of  tonnage  from  the 
crop  year  that  is  considered  nee 
for  the  industry  to  have  availab! 
the  first  part  of  the  succeeding  c 
to  meet  market  needs,  before  th 
harvested.  Currently,  S  989.154  ] 
that  the  desirable  carryout  level 
equal  to  the  shipments  of  free  tc 
all  outlets  for  each  varietal  type 
the  period  from  August  through 
of  the  prior  crop  year.  The  desir 
carryout  figure  is  used  in  marke 
policy  calculations  to  determine 
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PART  905— ORANGES,  GRAPEFRUIT. 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1,  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stats.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Accordingly,  the  interim  flnal  rules 
amending  the  provisions  of  §  905.306. 
published  in  the  Federal  Register  (55  FR 
42844,  October  24, 1990;  56  FR  10791. 
March  14, 1991;  and  56  FR  21917.  May 
13, 1991],  are  adopted  as  fmal  rules 
without  change. 

Note:  These  sections  will  appear  in  the 
annual  Code  of  Federal  Regulations. 

Dated:  August  2, 1991. 

Robert  C  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  91-18866  Filed  8-7-91;  8:45  amj 
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7  CFR  Part  989 
[FV-91-267FR] 

Raisins  Produced  From  Grapes  Growii 
In  California;  Revising  the  Desirable 
Carryout  Formula 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
administrative  rules  and  regulations  of 
the  California  raisin  marketing  order. 
This  action  changes  the  desirable 
carryout  level  from  three  months  of 
shipments  to  two  and  one-half  months 
of  shipments.  The  Raisin  Administrative 
Committee  (Committee)  has  determined 
that  the  use  of  the  current  desirable 
carryout  level  results  in  excessive 
supplies  of  marketable  tonnage  early  in 
the  crop  year.  This  action  is  intended  to 
stabilize  marketing  conditions  for 
California  raisins.  This  change  was 
recommended  by  the  Committee,  which 
is  responsible  for  local  administration  of 
the  Federal  marketing  order  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California. 
EFFECTIVE  DATE:  August  8,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Lower,  Marketing  Specialist, 
Marketing  Order  Administration  Branch. 
Fruit  and  Vegetable  Division.  AMS, 
USDA.  room  2525,  South  Building,  P.O. 
Box  96456.  Washington,  DC  20090-6456; 
telephone:  (202]  475-3923. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  is  issued  under  marketing 
agreement  and  Order  No.  989  (7  CFR 
part  989],  both  as  amended,  regulating 


the  handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-874).  hereinafter 
referred  to  as  the  "Act." 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  In 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  25  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  raisin  marketing 
order,  and  approximately  5,000 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  armual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  aimual 
receipts  are  less  than  $3.500,00a  A 
majority  of  producers  and  a  minority  of 
handlers  of  California  raisins  may  be 
classified  as  small  entities. 

This  final  rule  changes  the 
administrative  rules  and  regulations  of 
the  raisin  marketing  order.  The 
Committee  recommended  this  action  by 
a  32  to  11  vote  at  its  March  5, 1991, 
meeting. 

The  change  revises  the  desirable 
carryout  level  which  appears  in 
§  989.154.  The  desirable  carryout  level  is 
the  amount  of  tonnage  from  die  prior 
crop  year  that  is  considered  necessary 
for  the  industry  to  have  available  during 
the  first  part  of  the  succeeding  crop  year 
to  meet  market  needs,  before  the  crop  is 
harvested.  Currently,  S  989.154  provides 
that  the  desirable  carryout  level  shall  be 
equal  to  the  shipments  of  free  tonnage  to 
all  outlets  for  each  varietal  type  during 
the  period  from  August  through  October 
of  the  prior  crop  year.  The  desirable 
uirryout  figure  is  used  in  marketing 
policy  calculations  to  determine  trade 


demand.  The  trade  demand  is  90  percent 
of  prior  year's  shipments,  adjusted  by 
the  carryin  and  desirable  carryout  "The 
trade  demand  is  then  used  to  help 
determine  the  volume  regulation 
percentages  for  each  crop  year,  if 
necessary. 

The  current  desirable  carryout  figure 
was  established  on  June  9, 1989  (54  FR 
25669).  At  that  time,  the  Committee 
determined  that  the  desirable  carryoyt 
levels  for  certain  varietal  types  of 
raisins  specified  in  the  order  were  too 
low  and  that  higher  levels  were  more 
appropriate  because  they  would  allow 
handlers  to  have  adequate  inventory  to 
meet  shipment  needs  during  the  early 
months  of  the  crop  year.  The  desirable 
carryout  level  of  three  months' 
shipments  was  used  for  the  first  time  in 
marketing  policy  calculations  for  the 
1989-90  crop  year.  The  change  in  the 
desirable  carryout  level  increased  the 
desirable  carryout  from  60,000  tons  to 
103.090  tons  for  Natural  (sun-dried) 
Seedless  raisins  (the  major  varietal  type 
of  raisin). 

After  two  crop  years'  experience,  the 
Committee  has  determined  that  the  use 
of  the  three  month  desirable  carryout 
level  has  resulted  in  excessive  supplies 
of  marketable  tonnage  early  in  the 
season.  The  majority  of  the  Committee 
members  believe  that  this  causes 
unstable  market  conditions  during  the 
early  part  of  the  crop  year,  resulting  in  a 
reduction  of  trade  prices. 

In  order  to  correct  the  oversupply  of 
marketable  raisin  tonnage  early  in  the 
season,  the  Committee  has 
recommended  that  the  desirable 
carryout  level  be  revised  from  three 
months  of  shipments  to  two  and  one- 
half  months  of  shipments  ftxjm  the  prior 
crop  year.  For  example,  the  Committee 
would  use  the  total  shipments  for  each 
varietal  type  from  the  prior  year  for  the 
months  of  August  and  September,  and 
one-half  of  the  total  shipments  in 
October,  for  computing  free  and  reserve 
percentages  for  the  applicable  crop  year. 
The  change  in  the  desirable  carryout 
level  will  reduce  the  trade  demand  and 
the  free  tonnage  percentage,  thus 
making  less  free  tonnage  available  to 
handlers  for  immediate  use.  However, 
handlers  will  still  be  provided  an 
opportunity  to  increase  their  inventory, 
if  necessary,  by  purchasing  raisins  from 
the  reserve  pool  under  the  10  plus  10 
offers  during  November  and  other 
releases  of  reserve  pool  raisins 
available  under  the  marketing  order. 
The  10  plus  10  offers  are  two 
simultaneous  offers  of  reserve  pool 
raisins  which  are  made  available  to 
handlers  each  season.  For  each  such 
offer,  a  quantity  of  raisins  equal  to  10 


percent  of  the  prior  year's  shipments  is 
made  available  for  free  use. 

A  proposed  rule  on  this  action  was 
published  in  the  Federal  Register  on 
May  20. 1991  (56  FR  23033).  The 
proposed  provided  interested  persons 
the  opporiunity  to  file  written  comments 
through  June  19. 1991.  A  total  of  117 
comments  were  submitted  prior  to  the 
close  of  the  comment  period.  One 
hundred  and  three  comments  were 
opposed  to  the  proposal.  The  remaining 
14  of  the  117  comments  supported  the 
proposaL 

Prior  to  the  May  20, 1991.  publication 
of  the  proposed  rule  to  revise  the 
desirable  carryout  formula  in  the 
Federal  Register  (56  FR  23033),  the 
Department  received  approximately  67 
letters  from  interested  persons  opposing 
the  Committee's  recommendation.  These 
individuals  opposed  the 
recommendation  because  they  beheved 
that:  (1)  Demand  for  California  raisins 
will  not  be  increased  by  a  reduction  to 
the  industry's  free  tonnage;  (2)  a 
tightening  of  supply  and  increased 
prices  will  reduce  the  supply  of 
California  raisins  at  a  time  when  the 
industry  is  investing  funds  in  export 
promotion  programs  to  increase 
shipments;  (3)  purchases  of  over  20,000 
tons  from  this  year's  10  plus  10  offers 
indicate  that  handlers  were  not 
overburdened  with  free  tonnage;  and  (4) 
producers  may  be  economically 
impacted  by  the  decrease  in  free 
tonnage  due  to  the  reduction  in  the 
desirable  carryout  level.  In  view  of  these 
concerns,  the  Department  requested 
comments  specifically  addressing  these 
issues. 

Commenters  who  favored  the 
proposed  desirable  carryout  level 
change  addressed  these  issues.  In  reply 
to  the  first  issue,  one  commenfer  stated 
that  the  demand  for  California  raisins 
will  neither  increase  nor  decrease  as  a 
result  of  the  change.  Demand  for 
California  raisins  is  determined  by 
consumer  and  customer  preferences  and 
the  available  supply  from  competing 
countries.  It  is  expected  that  the  change 
in  the  desirable  carryout  level  will  not 
a^ect  demand  for  California  raisins. 

In  response  to  the  second  issue,  one 
commenter  stated  that  the  industry 
would  make  available  adequate  sup{>lies 
to  cover  all  ptrojected  demand  even  with 
the  proposed  change.  Further,  the 
change  in  the  desirable  carryout  level  is 
consistent  with  the  Department's  1982 
"Guidelines  for  Fruit,  Vegetable,  and 
Specialty  Crop  Marketing  Orders" 
which  specifies  that  reserve  pool 
programs  make  available  a  quantity 
equal  to  110  percent  of  recent  years' 
sales.  In  fact,  since  the  advent  of  the 
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Export  Incentive  Program  in  1983,  the 
110  percent  guideline  has  been  exceeded 
and  the  recommended  change  to  the 
carryout  level  will  not  result  in  a 
reduction  of  this  figure. 

In  response  to  the  third  issue,  one 
commenter  stated  that  the  demand  for 
the  10  plus  10  purchases  was  quite  high 
for  the  three  years  prior  to  the  1989 
change  in  the  desirable  carryout  level. 
Since  the  1989  desirable  carryout  level 
change,  the  10  plus  10  purchases  have 
decreased  dramatically.  For  1986, 1987 
and  1988,  the  10  plus  10  purchases  were: 

1986. 44,207  (tons) 

1987 49,715  (tons) 

1988. 64,548  ( tons) 

However,  the  10  plus  10  purchases  since 
1989  were: 

1989 ™ 30,345  (tons) 

1990 20.296  (tons) 

The  reduction  from  64,546  tons  in  1988 
before  the  change  in  the  desirable 
carryout  level  to  20,926  tons  in  1990 
demonstrates  that  there  has  been  a 
substantial  change  in  market  conditions. 
In  fact,  the  low  level  of  10  plus  10 
purchases  in  1990  indicates  that  some 
handlers  are  overburdened  with  raisins 
and  are  cutting  back  their  purchases  out 
of  the  10  plus  10  offers,  thus,  adjusting 
their  inventory  positions  down. 

Another  commenter  stated  that  the 
opposition's  third  issue  supports  this 
rule  change  because  only  20,000  tons  of 
raisins  were  purchased  out  of  the  first  10 
percent  offer.  The  commenter  also 
stated  that  this  purchase  (20,000  tons] 
did  not  take  into  consideration  the 
second  10  percent  offer,  in  which 
packers  would  purchase  raisins  in 
anticipation  of  a  sales  increase.  In  1990. 
approximately  30,000  tons  of  raisins 
were  available  for  the  first  10  percent 
offer  and  an  additional  30,000  tons  of 
raisins  were  available  for  the  second  10 
percent  offer.  However,  only  20.000  tons 
of  raisins  were  purchased.  Thus,  the  fact 
that  approximately  40.000  tons  (10,000 
tons  from  the  first  10  percent  offer  and 
30,000  tons  from  the  second  10  percent 
offer)  were  not  purchased  by  the 
packers  shows  that  there  is  excess  free 
tonnage  inventory  in  the  industry. 

In  reply  to  the  fourth  issue,  several 
commenters  acknowledged  that  it  is 
possible  that  in  enacting  this  change, 
raisin  growers'  initial  free  tonnage  could 
be  reduced  by  approximately  5  percent. 
However,  in  subsequent  years,  the 
negative  impact  on  their  free  tonnage 
may  be  offset  by  smaller  carryins.  The 
commenters  also  stated  that  the 
Committee's  recommendation  aims  to 
more  accurately  reflect  the  annual 


desirable  free  tonnage  carryout  to  bring 
supply  more  closely  in  line  with 
demand.  Furthermore,  the  10  plus  10 
offer  is  always  available  to  raisin 
handlers  and.  if  there  is  strong  demand, 
purchases  may  be  made  due  to  the 
confidence  In  market  stability. 

Several  of  the  comments  received  in 
opposition  to  the  reconunendation  were 
from  raisin  producers.  Some 
commenters  opposed  any  change  that 
would  reduce  the  free  tonnage  of  raisins. 
However,  they  provided  the  Department 
with  no  additional  information  to 
support  their  opposition. 

Other  raisin  producers  commented 
that  they  would  be  affected  by  the 
change  since  it  would  decrease  the  free 
tonnage  percentage  for  the  1991-92  crop 
by  approximately  5  percent.  They 
supported  keeping  the  current  desirable 
carryout  level  in  order  to  maintain 
aggressive  sales;  to  avoid  increasing  the 
amount  of  tonnage  in  the  reserve  pool; 
and  to  prevent  further  reduction  of  their 
income  which  is  used  to  meet  the 
continuous  rise  in  operational  costs. 

Comments  submitted  by  interested 
persons  in  opposition  to  the  proposal 
also  asserted  that  the  decrease  in  the 
free  tonnage  percentage  and  increase  in 
the  reserve  pool  percentage  will  reduce 
immediate  income  to  producers,  since 
producers  are  usually  paid  for  their  free 
tonnage  portion  of  the  raisin  crop  at  the 
time  of  delivery  to  handlers.  Another 
commenter  stated  that  a  large  handler 
has  been  successful  in  increasing  its 
market  share  and  stimulating  sales 
imder  the  current  desirable  carryout 
level.  The  commenter  requested  that  the 
Department  allow  more  time  prior  to 
issuing  this  proposal  in  order  to 
determine  if  there  are  any  positive 
benefits  in  revising  the  desirable 
carryout  level 

As  previously  mentioned,  the  initial 
free  tonnage  could  possibly  be  reduced 
by  approximately  5  percent.  However, 
as  one  raisin  producer  who  supported 
the  rule  stated.  "We  must  look  not  only 
at  the  short-term  consequences  of  an 
action,  but  the  long-term  dividends  that 
can  be  obtained.  The  raisin  producer 
can  reasonably  expect  an  increase  in 
the  10  plus  10  purchases  which  have 
dwindled  each  season  since  the  three- 
month  shipment  formula  was  initiated." 

Another  commenter  stated  that  the 
approximate  5  percent  decrease  may  be 
more  than  offset  by  an  increase  in  10 
plus  10  purchases  and  an  increase  in 
field  prices.  If  such  a  change  is  not 
implemented  soon,  the  proponents  of  the 
revision  in  the  desirable  carryout  level 
feel  that  market  instability  and  lower 
prices  will  continue. 

With  regard  to  several  commenters' 


opposition  to  the  proposal,  one 
supporter  of  the  change  to  the  desirable 
carryout  figure  from  three  months  of 
shipments  to  two  and  one-half  months 
of  shipments  believes  that  the  change  is 
reasonable  and  is  supported  by  both 
producers  and  handlers.  The  supporter 
commented  that  since  the  inception  of 
the  raisin  marketing  order  in  1949  until 
1976.  there  was  no  specific 
mathematical  formula  for  determining 
the  volume  of  free  tonnage  raisins  to  be 
released  to  the  handlers  without 
restrictions.  Instead,  for  27  years,  the 
industry  would  debate  each  year  the 
proper  amount  of  raisins  to  be  released. 
Due  to  differences  of  opinion,  the 
eventual  decisions  by  the  industry  were 
unpredictable.  In  1976,  the  raisin 
industry  strongly  supported  the  creation 
of  a  mathematical  formula  to  further 
orderly  marketing.  In  order  to  provide 
orderly  marketing  while  permitting  for 
growth  in  sales,  the  industry 
recommended  to  the  Department  a 
policy  of  raisins  equal  to  110  percent  of 
the  previous  years  shipments  be  made 
available  to  handlers.  This  was 
accomplished  by  setting  the  free 
tonnage  volume  at  90  percent  of 
previous  year's  shipments,  and  allowing 
two  offers  of  10  percent  to  bring  the  total 
tonnage  available  to  110  percent  (90 
percent  plus  10  percent  plus  10  percent). 

The  commenter  further  stated  that  the 
Committee's  proposal  is  necessary  to 
correct  a  mistake  in  the  formula  when  it 
was  last  amended  in  1989.  The 
commenter  pointed  out  that  the  1989 
change  has  over  the  last  two  marketing 
seasons  created  an  industry  oversupply 
early  in  the  season;  hindered  handlers 
with  excess  inventory  from  adjusting 
their  positions;  and  created  a  sudden 
change  which  has  resulted  in  market 
instability  and  lower  prices. 

In  conclusion,  it  is  the  Agency's  view 
that  the  increase  to  a  three-month 
desirable  carryout  level  contributed  to 
instability  in  the  market  i.e.,  oversupply 
early  in  the  season  and  reduced  10  plus 
10  purchases.  In  addition,  the  desirable 
carryout  was  set  at  a  level  which 
created  an  industry  oversupply  early  in 
the  season  which  may  have  resulted  in 
lower  grower  returns. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  Committee's 
recommendation,  the  comments 
received,  and  other  available 
information,  it  is  found  that  tne  revision 
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of  the  desirable  carryout  leve 
three  months  to  two  and  one- 
months  of  shipments  which  a 
section  989.154  relating  to  the 
carryout  level  will  tend  to  eff 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it 
found  and  determined  that  gc 
exists  for  not  postponing  the 
date  of  this  action  until  30  da 
publication  in  the  Federal  Re 
because  the  Committee  is  req 
meet  on  or  before  August  15 1 
the  trade  demand  for  the  nev^ 
and  this  rule  affects  one  porti 
computation. 

List  of  Subjects  m  7  CFR  Pari 

Grapes,  Marketing  agreemi 
Raisins.  Reporting  and  recorc 
requirements. 

For  the  reasons  set  forth  in 
preamble.  7  CFR  part  989  is  a 
follows:    i  j 

PART  989— RAISINS  PRODI 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  fo: 
part  989  continues  to  read  as 

Authority:  Sees.  1-19,  48  Stat  i 
amended;  7  U.S.C.  601-674. 

2.  Section  989.154  is  revise* 
follows: 

(Note:  This  action  will  appear 
Code  of  Federal  Regulations). 

SM9.1S4    D«slrabl«  carryout  l< 

The  desirable  carryout  levi 
used  in  computing  and  annoi 
crop  year's  marketing  policy 
equal  to  the  total  shipments  ( 
tonnage  of  the  prior  crop  yea 
months  of  August  and  Septer 
one-half  of  the  total  shipmen 
month  of  October,  for  each  v 
converted  to  a  natural  condit 
Provided  That  should  the  pri 
shipments  be  limited  becaus< 
conditions,  the  Conmiittee  m< 
the  total  shipments  during  th 
August  and  September,  and  ( 
the  total  shipments  for  the  m 
October,  during  one  of  the  th 
preceding  the  prior  crop  year 

Dated:  August  5, 1991. 

Robert  C  Keoney, 

Deputy  Diractor,  Fruit  and  Veget 
Division. 

[FR  Doc.  91-18928  Filed  6-6-91;  S 
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opposition  to  the  proposal,  one 
supporter  of  the  change  to  the  desirable 
carryout  figure  from  three  months  of 
shipments  to  two  and  one-half  months 
of  shipments  believes  that  the  change  is 
reasonable  and  is  supported  by  both 
producers  and  handlers.  The  supporter 
commented  that  since  the  inception  of 
the  raisin  marketing  order  in  1949  until 
1976,  there  was  no  specific 
mathematical  formula  for  determining 
the  volume  of  free  tonnage  raisins  to  be 
released  to  the  handlers  without 
restrictions.  Instead,  for  27  years,  the 
industry  would  debate  each  year  the 
proper  amount  of  raisins  to  be  released. 
Due  to  differences  of  opinion,  the 
eventual  decisions  by  the  industry  were 
unpredictable.  In  1976.  the  raisin 
industry  strongly  supported  the  creation 
of  a  mathematical  formula  to  further 
orderly  marketing.  In  order  to  provide 
orderly  marketing  while  permitting  for 
growth  in  sales,  the  industry 
recommended  to  the  Department  a 
policy  of  raisins  equal  to  110  percent  of 
the  previous  years  shipments  be  made 
available  to  handlers.  This  was 
accomplished  by  setting  the  free 
tonnage  volume  at  90  percent  of 
previous  year's  shipments,  and  allowing 
two  offers  of  10  percent  to  bring  the  total 
tonnage  available  to  110  percent  [90 
percent  plus  10  percent  plus  10  percent). 

The  commenter  further  stated  that  the 
Committee's  proposal  is  necessary  to 
correct  a  mistake  in  the  formula  when  it 
was  last  amended  in  1989.  The 
commenter  pointed  out  that  the  1989 
change  has  over  the  last  two  marketing 
seasons  created  an  industry  oversupply 
early  in  the  season;  hindered  handlers 
with  excess  inventory  from  adjusting 
their  positions;  and  created  a  sudden 
change  which  has  resulted  in  market 
instability  and  lower  prices. 

In  conclusion,  it  is  the  Agency's  view 
that  the  increase  to  a  three-month 
desirable  carryout  level  contributed  to 
instability  in  the  market  i.e.,  oversupply 
early  in  the  season  and  reduced  10  plus 
10  purchases.  In  addition,  the  desirable 
carryout  was  set  at  a  level  which 
created  an  industry  oversupply  early  in 
the  season  which  may  have  resulted  in 
lower  grower  returns. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  Committee's 
recommendation,  the  comments 
received,  and  other  available 
information,  it  is  found  that  tne  revision 


of  the  desirable  carryout  level  from 
three  months  to  two  and  one-half 
months  of  shipments  which  appears  in 
section  989.154  relating  to  the  desirable 
carryout  level  will  tend  to  e^ectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  elective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  the  Committee  is  required  to 
meet  on  or  before  August  15  to  compute 
the  trade  demand  for  the  new  crop  year, 
and  this  rule  affects  one  portion  of  that 
computation. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  989  is  amended  as 
follows:    i  I 

PART  989->RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  989.154  is  revised  to  read  as 
follows:     1 1 

(Note:  This  action  will  appear  in  the  annual 
Code  of  Federal  Regulations). 

$989,154    D«slrabl«  carryout  levels. 

The  desirable  carryout  levels  to  be 
used  in  computing  and  announcing  a 
crop  year's  marketing  policy  shall  be 
equal  to  the  total  shipments  of  free 
tormage  of  the  prior  crop  year  during  the 
months  of  August  and  September,  and 
one-half  of  the  total  shipments  for  the 
month  of  October,  for  each  varietal  type, 
converted  to  a  natural  condition  basis: 
Provided.  That  should  the  prior  year's 
shipments  be  limited  because  of  crop 
conditions,  the  Committee  may  select 
the  total  shipments  during  the  months  of 
August  and  September,  and  one-half  of 
the  total  shipments  for  the  month  of 
October,  during  one  of  the  three  years 
preceding  the  prior  crop  year. 

Dated:  August  5. 1991. 

Robert  C  Kenney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

{FR  Doc.  91-18928  Filed  8-6-01;  2:48  pm) 
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7  CFR  Part  MS 
[Docket  No.  FV-91-262FR] 

Marketing  Agreement  No.  146 
Regulating  the  Duality  of  Domettically 
Produced  Peanuts;  Ctuingea  in  ttie 
Outgoing  Quality  Regulation  and 
Terms  and  Conditions  of 
Indemnification  for  1991  Crop  Peanuts 

aqency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  changes  the 
outgoing  quality  regulations  and  the 
current  terms  and  conditions  of 
indemnification  for  1991  crop  peanuts 
regulated  under  Marketing  A^ement 
No.  140.  The  outgoing  regulation  is 
changed  to  allow  for  more  efficient 
utilization  of  peanut  meal  resulting  from 
the  crushing  of  peanuts  for  peanut  oil. 
The  terms  and  conditions  of 
indemnification  are  changed  to  set  a 
$9,000,000  limit  on  indemnification 
expenses  [including  $5,000,000  in 
insurance  coverage)  and  to  establish  a 
payment  schedule  and  criteria  which 
will  ensure  that  all  indemnification 
claims  are  handled  equitably  and  are 
paid  as  soon  as  it  can  be  ascertained 
that  the  $9,000,000  limit  wUl  not  be 
exceeded.  The  limit  on  indemnification 
expenditures  is  intended  to  ensure  that 
indemnification  expenses  incurred  do 
not  exceed  the  Peanut  Administrative 
Committee's  (Conmiittee)  ability  to 
cover  such  expenses  in  the  event  of  a 
crop  year  with  an  unusually  high 
incidence  of  aflatoxin. 
EFFECTIVE  DATE:  August  8, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Patrick  Packnett,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456.  telephone  202-475-3862. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Agreement  No.  146  (7  CFR  part  998). 
regulating  the  quaUty  of  domestically 
produced  peanuts,  hereinafter  referred 
to  as  the  agreement.  This  agreement  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
t  mended  (7  U.S.C.  601-674)  (the  Act). 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 


considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  68  handlers  of  peanuts 
subject  to  regulation  under  the 
agreement,  and  there  are  about  46,950 
peanut  growers  in  the  16  states  covered 
under  the  program.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  Some  of  the  handlers 
signatory  to  the  agreement  are  small 
entities,  and  a  majority  of  the  growers 
may  be  classified  as  small  entities. 

liiere  are  three  major  peanut 
production  areas  in  the  United  States 
covered  under  the  agreement:  (1) 
Virginia-Carolina,  (2)  Southeast,  and  (3) 
Southwest.  These  areas  encompass  16 
states.  The  Virginia-Carolina  area 
(primarily  Virginia  and  North  Carolina) 
usually  produces  about  18  percent  of  the 
total  U.S.  crop.  The  Southeast  area 
(primarily  Georgia.  Florida  and 
Alabama)  usually  produces  about  two- 
thirds  of  the  crop.  The  Southwest  area 
(primarily  Texas,  Oklahoma,  and  New 
Mexico)  produces  about  15  percent  of 
the  crop.  Based  upon  the  most  current 
information.  U.S.  peanut  production  in 
1990  totalled  3.60  billion  pounds,  a  10 
percent  decrease  from  1989  and  1988. 
The  1990  crop  value  is  $1.26  billion,  up 
13  percent  from  1989. 

"The  objective  of  the  agreement  is  to 
ensure  that  only  wholesome  peanuts 
enter  edible  market  channels.  Since 
efiatoxin  was  found  in  peanuts  in  the 
mid-1960's,  the  domestic  peanut  industry 
has  sought  to  minimize  aflatoxin 
contamination  in  peanuts  and  peanut 
products. 

The  agreement  plays  a  very  important 
role  in  the  industry's  quality  control 
efforts.  It  has  been  in  place  since  1965 
with  over  90  percent  of  U.S.  shellers 
(handlers)  participating.  The 
participating  shellers  handle  about  95 
percent  of  the  crop.  Under  the 
agreement,  farmer's  stock  peanuts  with 
visible  Aspergillus  flaws  mold  (the 
principal  source  of  aflatoxin)  are 
required  to  be  diverted  to  non-edible 
uses.  Each  lot  of  shelled  peanuts  for 
edible  use  must  be  officially  sampled 
and  chemically  tested  for  aflatoxin  by 
the  Department  or  in  laboratories 
approved  by  the  Committee.  The 
Committee  works  with  the  Department 
in  administering  the  marketing 
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agreement  program.  The  inspection  and 
chemical  analjrsu  programa  are 
administered  by  the  Department  A 
sheller  who  has  complied  with  these 
requirements,  ia  eligible  for 
indemnification  of  losses  incurred  if  the 
sheller's  peantits  are  deemed  unsuitable 
for  human  consumption  because  of 
aflatoxin.  Ail  indemnification  and 
administration  costs  are  paid  by 
assessments  levied  on  handlers 
signatory  to  the  agreement 

The  incoming  quality  regulation 
speciBes  the  quality  of  fanners'  stock 
peanuts  which  handlers  may  purchase 
from  producers.  Handlers  are  required 
to  purchase  only  good  quality, 
wholesome  peanuts  for  edible  products. 
The  outgoing  quality  regulation  requires 
shellers  to  mill  peanuts  to  meet  certain 
quality  specifications  and  to  have  them 
inspected  before  such  peanuts  can  be 
sold  to  edible  outlets.  Foreign  material 
and  damaged  and  immature  peanuts  are 
removed  in  the  milling  operation.  Each 
lot  of  milled  peanuts  must  be  sampled 
and  the  samples  chemically  analyzed  for 
aflatoxin.  If  the  chemical  assay  shows 
that  the  lot  is  positive  as  to  aflatoxin. 
the  lot  is  not  allowed  to  go  to  edible 
channels.  Lower  quality  peanuts  are 
crushed  for  oil  and  meal.  The  end  result 
is  that  only  good  quality  peanuts  end  up 
in  human  consumption  outlets. 

On  January  23-24. 1991.  the  Ck)mmittee 
unanimously  recommended  changes  in 
paragraphs  (g)(3j(iij  and  (1J(2)  of 
§  996.200  Outgoing  Regulation  to  require 
that  meal  produced  from  the  crushing  of 
all  '"restricted"  categories  of  peanuts  be 
sampled  as  prescribed  by  the  Committee 
and  tested  for  aflatoxin.  and  that  the 
numeric  test  results  be  shown  on  the 
certificate  accompanying  each  shipment 
of  meal  produced  &om  the  crushing  of 
"restricted"  categories  of  peanuts.  The 
Committee  also  recommended  that  the 
current  restrictions  regarding  the  use 
and  disposition  of  meal  produced  from 
the  crushing  of  "restricted"  peanuts  be 
removed  from  the  regulations.  Meal 
produced  from  the  crushing  of 
"unrestricted"  categories  of  peanuts  will 
continue  to  be  exempt  from  aflatoxin 
testing  requirements  and  will  be  eligible 
for  feed  use  without  testing. 

Generally,  restricted  categories  of 
peanuts  are  peanuts  which  were 
determined  to  be  Segregation  III  or 
peanuts  which  contain  or  are  likely  to 
contain  significant  levels  of  ofi-.»^vi.^ 
Unrestricted  categories  oi  peanuts  are 
peanuts  which  have  been  determined  to 
be  Segregation  1  or  II  pursuant  to 
S  998.100  or  have  been  determined  to  be 
negative  (based  on  the  criteria 
applicable  to  non-edible  quality 
categories)  as  to  aflatoxin  content. 


Currently,  meal  produced  from 
restricted  categories  of  peanuts,  unless 
detoxified  must  be  disposed  of  for 
fertilizer  or  other  non-feed  uses.  The 
Committee  reported  that  other  Federal 
and  State  requirements  or  criteria  for 
the  disposition  of  peanut  meal  in  certain 
food  outlets  are  less  restrictive  than 
those  currently  in  effect  under  the 
agreement.  Therefore,  the  regulations 
under  the  agreement  restrict 
dispositions  of  peanut  meal  for  feed  use 
that  would  be  authorized  under  other 
State  and  Federal  requirements  or 
criteria.  The  changes  will  provide 
crushers  and  meal  receivers  with 
certified  information  as  to  the  aflatoxin 
content  of  meal  produced  from 
restricted  categories  of  peanuts. 
Receivers  will  then  make  usage 
determinations  twsed  upon  Federal  or 
State  requirements  or  criteria  in  effect 
for  the  desired  outlet  This  will  allow  for 
more  efficient  utilization  of  peanut  meal, 
eliminate  differences  between  the 
agreement  regulations  and  other  State  or 
Federal  requirements  or  criteria,  and 
simplify  the  requirements  in  effect  for 
the  disposition  of  peanut  meal  under  the 
agreement 

At  its  February  27  meeting,  the 
Committee  recommended  changes  in 
S  998.300  Terms  and  conditions  of 
indemnification  to  limit  indemnification 
expenses  on  1991  crop  peanuts  to 
$9.000.00a  including  $5,000,000  of 
insurance  coverage.  The  Committee's 
recommendation  would  cause  payment 
of  the  appUcable  indemnification 
payment  on  indemnified  1991  crop 
peanuts  to  be  withheld  until  the  loan 
acquired  for  the  purposes  of  paying 
indemnities  on  1990  crop  peanuts  is 
repaid  (by  December  31, 1991).  The 
Committee  also  recommended  the 
establishment  of  a  payment  schedule,  to 
be  utilized  after  the  loan  is  repaid,  to 
allow  1991  crop  indemnification 
payments  to  be  made  as  soon  as 
possible  while  ensuring  that  all 
indemnification  claims  are  handled 
equitably  and  that  the  $9,000,000  liaiit  is 
not  exceeded.  The  payment  schedule 
provides  that: 

— ^The  cost  of  preparation,  delivery  and 
assays  on  Samples  2-AB  and  3-AB, 
crushing  supervision,  and  other 
indeomification  costs  not  allocated  to 
claims,  shall  be  paid,  without  delay,  in 
accordance  with  established 

— Authorized  costs  for  blanching  and 
remiUiag  fees,  freight  and  assay  costs 
allocated  to  claims  shall  be  paid 
pursuant  to  the  Terms  and  Conditions 
of  Indemnification,  unless  the 
Committee  projects  that  these  costs, 
plus  the  costs  listed  above,  are  likely 


to  exceed  the  $9.O0a000  limitation,  in 
which  case  alternative  rates  of 
payment  would  be  recommended  to 
the  Secretar)r; 
— If  not  more  than  600  claims  for 
indemnification  have  been  filed  with 
the  Committee  by  December  31  of  th6 
ctirrent  crop  year,  the  Committee  will 
pay  claimants  for  the  applicable 
indemnification  payment  on 
indemnified  peanuts  covered  by 
claims  which  are  determined  to  be 
valid  pursuant  to  the  Terms  and 
Conditions  of  Indemnification; 
— If  more  than  800  but  not  more  than 
1300  claims  for  indemnification  have 
been  filed  with  the  Committee  by 
December  31  of  the  current  crop  year, 
the  Committee  will  pay  claimants  at 
the  rate  prescribed  in  paragraph  (x)  of 
the  Terms  and  Conditions,  for 
"additional  peanuts",  on  indemnified 
peanuts  covered  by  claims  determined 
to  be  valid  pursuant  to  the  Terms  and 
Conditions  of  Indemnification: 
— If  more  than  1300  but  not  more  than 
2500  claims  for  indemnification  have 
been  filed  with  the  Committee  by 
December  SI  of  the  current  crop  year, 
indemnification  payments  for  the 
peanuts  removed  in  the  remilling  and/ 
or  blanching  process  will  continue  to 
be  withheld  until  December  31  of  the 
calendar  year  following  the  crop  year 
(December  31, 1992),  or  until  other 
action  is  prescribed  by  the  Committee, 
with  the  approval  of  the  Secretary; 
and 
— If  more  than  2500  claims  have  been 
filed  with  the  Committee  on  or  before 
December  31  of  the  current  crop  year, 
or  if  projections  indicate  that  the  total 
claims  during  the  crop  year  may  be 
approximately  6,000  or  more,  or  if 
projections  indicate  diat  the  aggregate 
costs  of  the  expense  items  referred  to 
in  paragraphs  (z)(l)  and  (z)(2)  herein, 
less  receipts  for  salvage,  might  exceed 
the  $9,000,000  limit  alternative 
methods  or  rates  of  payment  shall  be 
prescribed  by  the  Committee,  with  the 
approval  of  the  Secretary. 
The  payment  schedule  is  based  on 
historical  data  on  the  receipt  of 
indemnification  claims  by  the 
Committee.  Using  the  number  of  claims 
received  by  December  31  and  other 
information,  the  Committee  can  project 
the  number  of  claims  likely  to  be 
received  for  the  remainder  of  the  current 
—  ..p  year  and  the  payment  levels  at 
which  all  claims  may  be  processed 
while  remaining  within  the  $9,000,000 
limit  on  total  indemnification  expenses 
for  the  1991  crop. 

The  changes  in  the  Terms  and 
Conditions  of  Indemnification  for  1091 
crop  peanuts  are  intended  to  ensure  that 
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indemnification  expenses  inci 
not  exceed  the  Committee's  a 
cover  such  expenses  in  the  ev 
crop  year  with  an  unusually  h 
incidence  of  aflatoxin.  Hereto 
upper  limits  have  been  fixed  ( 
committee  indemnification  ex 
for  handler  indemnification  cl 
limit  on  indemnification  expei 
in  response  to  the  large  numb 
indemnification  claims  on  190 
peanuts.  Expenditiu^s  from  tl 
exceeded  the  $7.8  million  whi 
available  to  cover  1990  crop 
indemnification  expenses.  Thi 
in  a  $14  million  dollar  deficit  I 
indemnification  reserve.  The  ( 
has  negotiated  a  line  of  credit 
1990  crop  indemnification  exp 
sufficient  income  is  received  i 
crop  assessments.  An  indemn 
assessment  of  $15.00  per  ton  c 
crop  peanuts  has  been  establi 
cover  expenses  from  the  1990 
to  continue  the  indenmificatio 
The  changes  in  the  terms  and 
will  protect  the  Committee  frc 
unlimited  liabilities  hi  the  futi 
will  protect  handlers  from  uni 
high  assessment  rates  and  he) 
the  integrity  of  the  Indemnific 
program. 

Notice  of  this  action  was  pi 
the  Federal  Register  on  May  3 
FR  24743).  The  comment  perio 
June  17, 1991.  No  comments  w 
received. 

One  non-substantive  clari^ 
is  being  made  in  the  terms  an( 
conditions  of  indemnification 
(S  998.300).  Paragraph  (i)  of  th 
will  be  changed  to  specify  tha 
indemnification  claims  on  pee 
products  manufactured  from  ( 
quality  grades  of  1990  and  sul 
crop  peanuts  may  be  filed  wit 
Committee  no  later  than  Novt 
the  second  year  following  the 
the  peanuts  were  produced.  P 
issuance  of  the  1990 -crop  tern 
conditions  of  indemnification, 
indemnification  claims  on  pro 
could  only  be  filed  on  those  pi 
manufactured  from  indemnifii 
of  peanuts.  Also,  these  claims 
filed  with  the  Committee  by  N 
1,  following  the  end  of  the  cur 
year.  The  1990  crop  terms  and 
conditions  extended  indemnif 
protection  to  products  manufe 
from  all  edible  grades  of  pean 
extended  the  deadline  for  filir 
on  such  products  an  additionc 
order  to  efiectuate  the  change 
crop  peanuts  it  was  necessarj 
the  specific  crop  year  and  cor 
deadline  in  the  terms  and  con 
This  language  is  now  being  re 
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to  exceed  the  $9.00a000  limitation,  in 
whicli  case  alternative  rates  of 
payment  would  be  recommended  to 
the  Secretarjn 
— If  not  more  than  600  claims  for 
indemnification  have  been  filed  with 
the  Committee  by  December  31  of  the 
current  crop  year,  the  Committee  will 
pay  claimants  for  the  applicable 
indemnification  payment  on 
indemnified  peanuts  covered  by 
claims  which  are  determined  to  be 
valid  pursuant  to  the  Terms  and 
Conditions  of  Indemnification; 
— If  more  than  800  but  not  more  than 
1300  claims  for  indemnification  have 
been  filed  with  the  Committee  by 
December  31  of  the  current  crop  year, 
the  Committee  will  pay  claimants  at 
the  rate  prescribed  in  paragraph  (x)  of 
the  Terms  and  Conditions,  for 
"additional  peanuts",  on  indemnified 
peanuts  covered  by  claims  determined 
to  be  valid  pursuant  to  the  Terms  and 
Conditions  of  Indemnification: 
— If  more  than  1300  but  not  more  than 
2500  claims  for  indenmification  have 
been  filed  with  the  Committee  by 
December  31  of  the  current  crop  year, 
indemnification  payments  for  the 
peanuts  removed  in  the  remilling  and/ 
or  blanching  process  will  continue  to 
be  withheld  until  December  31  of  the 
calendar  year  following  the  crop  year 
(December  31. 1992],  or  until  other 
action  is  prescribed  by  the  Committee, 
with  the  approval  of  the  Secretary; 
and 
— If  more  than  2500  claims  have  been 
filed  with  the  Committee  on  or  before 
December  31  of  the  current  crop  year, 
or  if  projections  indicate  that  the  total 
claims  during  the  crop  year  may  be 
approximately  64)00  or  more,  or  if 
projections  indicate  that  the  aggregate 
costs  of  the  expense  items  referred  to 
in  paragraphs  (zKl)  and  (z)(2)  herein, 
less  receipts  for  salvage,  might  exceed 
the  $9,000,000  limit,  alternative 
methods  or  rates  of  payment  shall  be 
prescribed  by  the  Committee,  with  the 
approval  of  the  Secretary. 
The  payment  schedule  is  based  on 
historical  data  on  the  receipt  of 
indemnification  claims  by  die 
Committee.  Using  the  number  of  daims 
received  by  December  31  and  other 
information,  the  Committee  can  project 
the  number  of  claims  likely  to  be 
received  for  the  remainder  of  the  current 
—  ^p  year  and  the  payment  levels  at 
which  all  claims  may  be  processed 
while  remaining  within  the  $9,000,000 
limit  on  total  indemnification  expenses 
for  the  1991  crop. 

The  changes  in  the  Terms  and 
Conditions  of  Indemnification  for  1991 
crop  peanuts  are  intended  to  ensure  that 


indemnification  expenses  incurred  do 
not  exceed  the  Committee's  ability  to 
cover  such  expenses  in  the  event  of  a 
crop  year  with  an  unusually  high 
incidence  of  aflatoxin.  Heretofore,  no 
upper  limits  have  been  fixed  on  total 
committee  indemnification  expenditures 
for  handler  indemnification  claims.  The 
limit  on  indemnification  expendittires  is 
in  response  to  the  large  number  of 
indemnification  claims  on  1990  crop 
peanuts.  Expenditiu^s  from  these  claims 
exceeded  the  $7.8  million  which  was 
available  to  cover  1990  crop 
indemnification  expenses.  This  resulted 
in  a  $14  million  dollar  deficit  in  the 
indemnification  reserve.  The  Committee 
has  negotiated  a  line  of  credit  to  pay 
1990  crop  indemnification  expenses  until 
sufficient  income  is  received  from  1991 
crop  assessments.  An  indemnification 
assessment  of  $15.00  per  ton  of  1991 
crop  peanuts  has  been  established  to 
cover  expenses  from  the  1990  crop  and 
to  continue  the  indenmification  program. 
The  changes  in  the  terms  and  conditions 
will  protect  the  Committee  from  such 
unlimited  liabilities  in  the  future.  This 
will  protect  handlers  from  unreasonably 
high  assessment  rates  and  help  ensure 
the  integrity  of  the  Indemnification 
program. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  May  31, 1991  (55 
FR  24743).  The  comment  period  ended 
]une  17, 1991.  No  comments  were 
received. 

One  non-substantive  clarifying  change 
is  being  made  in  the  terms  and 
conditions  of  indemnification 
{§  998.300).  Paragraph  (i)  of  that  section 
will  be  changed  to  specify  that 
indemnification  claims  on  peanut 
products  manufactured  from  all  edible 
quality  grades  of  1990  and  subsequent 
crop  peanuts  may  be  filed  with  the 
Committee  no  later  than  November  1  of 
the  second  year  following  the  year  that 
the  peanuts  were  produced.  Prior  to 
issuance  of  the  1990  trop  terms  and 
conditions  of  indemnification, 
indemnification  claims  on  products 
could  only  be  filed  on  those  products 
manufactured  from  indemnifiable  grades 
of  peanuts.  Also,  these  claims  had  to  be 
filed  with  the  Committee  by  November 
1,  following  the  end  of  the  current  crop 
year.  The  1990  crop  terms  and 
conditions  extended  indemnification 
protection  to  products  manufactured 
from  all  edible  grades  of  peanuts  and 
extended  the  deadline  for  filing  claims 
on  such  products  an  additional  year.  In 
order  to  effectuate  the  change  for  1990 
crop  peanuts  it  was  necessary  to  include 
the  specific  crop  year  and  corresponding 
deadline  in  the  terms  and  conditions. 
This  language  is  now  being  removed 


since  it  is  no  longer  needed.  It  will  be 
replaced  by  generic  language  to 
alleviate  the  need  of  updating  paragraph 
(i)  each  crop  year  to  Insert  the  new 
deadlines. 

No  changes  were  recommended  in 
S  998.100  Incoming  quality  regulation  for 
the  1991  crop.  Therefore,  the  incoming 
regulation  applicable  to  1990  crop 
peanuts  will  be  effective  for  1991  crop 
peanuts.  The  section  heading  of  that 
section  is  changed  accordingly. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  information  collection 
requirements  contained  in  the  sections 
of  these  regulations  which  are  being 
amended  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  have  been 
assigned  0MB  No.  0581-0067. 

After  consideration  of  all  relevant 
matter  presented.  Including  the 
information  and  unanimous 
recommendation  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  found  and 
determined  that  good  cause  exists  for 
not  postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because  the  1991 
crop  year  began  July  1  and  therefore  this 
action  should  be  implemented  as  soon 
as  possible. 

List  of  Subjecto  in  7  CFR  Part  998 

Marketing  agreements,  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  998  is  amended  as 
follows:  (These  sections  will  appear  in 
the  annual  Code  of  Federal  Regulations.) 

PART  998— MARKETING  AGREEMENT 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

1.  The  audiority  citation  for  7  CFR 
part  998  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  996.100  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

SM8.100    Incoming  queltty  regutottoo— 

1991  croppeenuts. 

*        •        *        •        • 

3.  Section  998.200  is  amended  by 
revising  the  section  heading,  revising 
paragraph  (g)(3)(ii),  adding  a  new 


paragraph  (l)(2)(viii)  and  revising  the 
sixth  sentence  of  the  concluding  text  of 
paragraph  (I](2]  to  read  as  follows: 

{  998.200    Outgoing  QueMy  reguisMofv^ 
1991  eroppoenuts. 

*  •        •        •        • 

(8)  '  •  • 

(3)  *  •  • 

(ii)  Meal  produced  from  the  crushing 
of  loose  shelled  kernels,  fall  through, 
and  pickouts,  which  have  not  been 
certified  negative  as  to  aflatoxin 
content,  and  meal  produced  from  the 
crushing  of  other  "restricted"  categories 
of  peanuts  listed  in  paragraph  (1)(2)  of 
this  section,  shall  be  prepared  for 
disposition  in  specifically  identified  lots 
not  exceeding  200.000  pounds.  Handlers 
or  crushers,  at  their  own  expense,  shall 
cause  each  such  lot  of  meal  to  be 
sampled,  as  prescribed  by  the 
Committee,  by  an  inspector  of  the 
Federal  or  Federal-State  Inspection 
Service  and  tested  for  aflatoxin  in  a 
laboratory  approved  by  the  Committee 
or  by  a  USDA  laboratory.  The  numerical 
test  result  of  the  chemical  assay  shall  be 
shown  on  a  certificate  covering  each  lot 
of  meal  produced  from  "restricted" 
peanuts,  and  a  copy  of  the  certificate 
shall  accompany  each  shipment  or 
disposition.  However,  meal  produced 
from  the  crushing  of  loose  shelled 
kernels,  fall  through,  and  pickouts, 
which  have  been  certified  negative  as  to 
aflatoxin  content,  and  meal  produced 
from  the  crushing  of  other  categories  of 
peanuts  determined  by  paragraph  (1)(1) 
of  this  regulation  to  be  eligible  for 
"unrestricted"  crushing,  shall  be  exempt 
from  the  aflatoxin  testing  requirements. 

•  *        •        *        * 

(!)••• 

(2)  *  •  • 

(vlii)  PAG  indemnified  peanuts. 


*  *  *  Meal  produced  from  the  crushing 
of  "restricted"  categories  of  peanuts 
described  in  this  paragraph  [1)(2)  shall 
be  tested  and  certified  as  to  aflatoxin 
content  pursuant  to  the  requirements  of 
paragraph  (g)(3)(ii)  of  this  section, 
applicable  to  such  "restricted" 
categories  of  peanuts.  *  *  * 

4.  Section  998.300  is  amended  by 
revising  the  section  heading,  revising  the 

third  sentence  of  paragraph  (i).  removing 
the  fourth  sentence  of  paragraph  (i),  and 
by  adding  a  new  paragraph  (z)  to  read 
as  follows: 

f  999.300   Tefme  end  condnione  of 
IndemnMeatlon— 1991  erop  peanuts. 

•  •        *        •        • 

(i)  *  *  *  On  products  manufactured 
from  edible  quality  grades  of  peanuts, 
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such  daims  may  be  filed  with  the 
coBuoittee  no  later  than  November  1  of 
the  second  year  following  the  year  in 
which  the  peanuts  were  produced. 
•        •        *        •        « 

(z)  Notwithstanding  the  provisions  of 
any  other  paragraph  of  these  Tenns  and 
Conditions,  the  total  payments  for 
indemnification  plus  expenses,  minus 
salvage  received  by  the  Committee  on 
indermified  peanuts  delivered  for 
crushing,  shall  not  exceed  $9,000,000  in 
the  aggregate,  for  the  crop  year.  To 
assure  that  the  $9,000,000  limit  is  not 
exceeded  while  deahng  with  all 
expenses  and  claims  on  an  equitable 
basis,  the  following  payment  schedule 
shall  be  followed: 

(1)  Cost  of  preparation,  delivery  and 
assays  on  Samples  2-AB  and  3-AB,  as 
prescribed  in  section  998.200(c)(2), 
crushing  supervision,  and  odier 
indemnffication  costs  not  allocated  to 
claims,  shall  be  paid,  without  delay,  in 
accordance  with  the  procedures  in  this 
part 

(2)  Authorized  costs  for  blandiing  and 
rerailling  fees,  frei^t  and  assay  costs 
allocated  to  claims  shall  be  paid 
pursuant  to  these  Terms  and  Conditions, 
unless  the  Committee  projects  that  these 
costs,  jA\n  the  costs  hsted  in  paragraph 
(z)(l),  are  likely  to  exceed  the  $9,000,000 
limitation. 

(3)  If  not  more  than  BOO  claims  for 
indemnification  have  been  filed  with  the 
Committee  by  December  31  of  the 
current  crop  year,  the  Committee  shall 
pay  claimants  for  the  applicable 
indemnification  payment  on  indemnified 
peanuts  covered  by  claims,  which  are 
determined  to  be  valid,  pursuant  to 
these  Terms  and  Conditions. 

(4)  If  more  than  800  but  not  more  than 
1300  claims  for  indemnification  have 
been  Hied  widi  the  Committee  by 
December  31  of  the  current  crop  year, 
the  CoBifflittee  ahall  pay  claimants  at 
the  rate  prescribed  in  paragraph  (x)  of 
these  Terms  and  Cooditions,  for 
"additiooai  peanuts",  on  iademmfied 
peanuts  covered  by  claims,  as 
determined  to  be  valid  pursuant  to  these 
Terms  and  Conditions. 

(5)  However,  with  respect  to 
paragraphs  (z)(3)  and  (z)(4)  above, 
indemnification  payments  for  the 
peanuts  removed  in  the  remilling  and/or 
blanching  process  shall  be  delayed  until 
such  time  as  the  loan  acquired  Ear  the 
puiposes  of  paying  indemnities  on  1990 
crop  peanuts  is  repaid. 

(6)  If  more  than  1300  but  not  more 
than  2500  dmma  tat  tedeomification 
have  beea  filed  with  the  Coaunittee  by 
December  31  of  the  ciurent  crop  year. 
indemoificBtkn  payraeots  tar  the 
peanuts  removed  io  the  remilling  and/or 


blanching  process  shall  be  delayed  until 
December  31  of  the  calendar  year 
{oUowtng  the  current  crop  ye«f ,  ta  \intil 
other  action  is  prescribed  by  the 
Committee,  with  the  approval  of  the 
Secretary. 

[7]  If  more  than  2S00  claims  far 
indemnification  have  been  filed  with  the 
Committee  oa  or  before  December  31  of 
the  current  crop  year,  or  if  projecbons 
indicate  that  the  total  number  of  claims 
during  the  crop  year  may  be 
approximately  d.(XX)  or  more,  or  if 
projectionB  indicate  that  the  aggregate 
costs  of  the  expense  items  referred  to  in 
paragraph  (z)(l)  and  (z)(2}.  minus 
salvage,  might  exceed  the$8.OOa0O0 
limit,  alternative  methods  or  rates  of 
payment  shall  be  prescribed  by  the 
Committee,  with  the  approval  of  the 
Secretary. 

Dated:  Aogust  Z.  1991. 
Robert  C  Kaenejr, 

Deputy  Director.  Fruit  and  Vegetable 
DiviaoD. 
[FR  Doc.  91-18887  Piled  8-7-91;  B:45  amj 
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SMALL  BUSINESS  AOMIMSTRATKM 

13  CFR  Part  121 

Small  Business  Size  Regulations; 
Waiver  of  the  Nonmanufacturer  Rule 

AOENCV:  Small  Business  Administration. 
ACTION:  Notice  to  waive  die 
"Nonmanufacturer  Rule"  for  hade  saw 
blades,  computer  disk  drives,  and  laser 
printers. 

SUMMARY:  This  notice  advises  the  public 
that  the  Small  Business  Administration 
(SBA)  is  establishing  a  waiver  of  the 
"Norunanufacturer  Rule"  for  the 
products  listed.  These  products  are 
being  granted  waivers  because  no  small 
business  manufactiu^r  or  processor  is 
supplying  them  to  the  Federal 
Government.  The  effect  of  a  waiver  is  to 
allow  an  otherwise  qualified  regidar 
dealer  to  supfdy  the  product  of  any 
domestic  manufacturer  on  a  Federal 
contract  set  aside  for  small  business  or 
awarded  through  the  SBA  &(a}  program. 


PSC 


7025 
3405 
7025 


Product  Knes  granted  walvefs 


Laser  printers. 
HMk  CMfUadea. 
Disk  dnvaa.  computer. 


EFFECTIVE  DATE:  August  a  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Fairbaim.  ladustrial  Specialist, 
phone  (202j  205-8405. 
SUPMjEMENTAinr  MFORMATION:  After  an 
initial  survey  of  these  product  lines,  ^A 


notified  the  public  by  notice  in  the 
Federal  Registor  on  May  15. 1991  (Vol. 
56.  No.  99  p.  23526).  of  its  pn^oaed 
intention  to  ^^nt  a  waiver  for  the 
products  indicated,  plus  certain 
pneumatic  tires.  After  a  fifteen  day 
comment  period.  smaU  business  sources 
were  identified  for  the  pneumatic  tires. 
Tires  are  therefore  deleted  from  this 
notice  of  final  waiver.  The  basis  for  a 
waiver  is  that  no  small  business 
manufacturer  or  processor  is  supplying 
these  specific  product  lines  to  the 
Federal  GovemmenL 

On  November  15. 198S,  Public  Law 
100-656  incorporated  into  the  Small 
Business  Act  the  existing  SBA  pohcy 
that  recipients  of  contracts  set  aside  for 
small  business  or  the  SBA  6(a)  Program 
shall  provide  the  products  of  small 
business  manufacturers  or  processors. 
This  requirement  is  commonly  known  as 
the  "Nonmanufacturer  Rule".  The  SBA 
regulations  imposing  this  requtrement 
are  found  in  13  CFR  121.906[b)  and 
121.1106(bj.  Section  303(h)  of  die  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  for 
which  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market  A  class  of  products  is 
considered  to  be  a  particular  Product 
and  Service  Code  (PSC)  under  the 
Federal  Procurement  Data  System  or  an 
SBA  recognized  product  line  within  a 
PSC.  To  be  considered  in  the  Federal 
market,  a  small  business  must  have 
been  awarded  a  contract  by  the  Federal 
Government  to  supply  that  particular 
class  of  products  within  the  past  three 
years.  SBA  has  been  requested  to  issue 
a  waiver  for  each  of  the  products  listed 
above  because  of  an  apparent  lack  of 
any  small  business  manufacturers  or 
processors  for  them  within  the  Federal 
market  SBA  searched  its  Procurement 
Automated  Source  System  (PASS)  for 
small  business  manufacturers  or 
processors  that  have  sold  to  the  Federal 
Government  When  no  small  business 
manufacturers  or  processors  were 
identified  within  the  Federal  market  by 
the  PASS  search,  we  published  a  notice 
to  the  public  in  the  Federal  Re^ster 
stating  our  proposed  intention  to  grant 
waivers  for  these  products  unless  new 
information  was  fouxKi  The  notice 
described  the  legal  provisions  for  a 
waiver,  how  SBA  defines  the  market 
and  requested  information  as  to  whether 
small  businesses  manufacturers  have 
sokl  them  to  the  Federal  Government 
during  the  past  three  years. 

We  received  only  one  coiament  on  the 
notice  of  intent  to  issue  waiver.  The 
Army  Tank  and  Automotive  Command 
(TACOM)  identified  soaell  businesses 
manufacturers  of  pneumatic  tires.  Tliey 


have  thus  been  deleted  from 
waiver.  These  waivers  are  b< 
pursuant  to  statutory  authori' 
section  303(h)  of  Public  Law : 
waiver  for  the  designated  pre 
an  indefinite  period,  but  is  su 
annual  review  or  upon  receip 
information  indicating  that  t> 
conditions  required  for  a  wai 
longer  exist  If  SBA  determin 
conditions  required  for  a  wai 
longer  exist  the  waiver  will  1 
terminated.  That  termination 
published  in  the  Federal  Regi 

Dated:  July  2a  IWl. 
Pallida  SaiU. 
AdmiaiBtrator. 

(FR  Doc  91-18797  Filed  8-7-91;  I 
euuMO  coot  am-avN 


DEPARTHENT  OF  TRANSP< 
Federal  Aviation  Administn 

14  CFR  Part  39 

(Docket  No.  •1-ANE-1*;  Amei> 
706«;  91-1M>5] 

All  wui  Ihinoee  Directives,  R 
pto  (RR)  OEM  Mk  530  SeriM 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule,  request  ft 
and  withdrawal  of  earlier  Al 

summary:  This  amendment ' 
an  earlier  version  of  Amend] 
7068.  Airworthiness  Directiv 
15-05  published  at  56  FR  337 
1991)  and  adopts  a  new  vers 
AD.  applicable  to  RR  GEM  K 
series  engines,  which  requin 
repetitive  leak  check  inspect 
hydromechanical  fuel  contro 
(HMU).  This  AD  also  requin 
time  x-ray  or  disassembly  in 
confirm  correct  assembly  of 
This  amendment  is  promptei 
events  of  significant  externa 
leakage  from  die  HMU.  This 
not  corrected,  could  residt  in 
hazard  in  the  engine  nacelle 
dates:  Th«  AO  at  56  FR  337( 
1991)  is  withdrawn  August  8 

This  final  rule  is  effective 
1991. 

Incorporation  by  referenc< 
publicatioas  listed  in  the  reg 
approved  by  the  Director  of 
Register  as  of  August  19. 196 

Comments  must  be  receivi 
than  September  9. 1981. 
ADOMESSIS:  Submit  commer 
duplicate  to  the  FAA.  New  I 
R^on.  OSioe  of  the  Assists 
Counsel  Attention:  Rules  D( 
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notified  the  public  by  notice  in  the 
Federal  Repster  on  May  IS.  1991  (Vol. 
56,  No.  99  p.  23526).  of  its  proposed 
intention  to  grant  a  waiver  for  the 
products  indicated,  plus  certain 
pneumatic  tires.  After  a  fifteen  day 
comment  period.  smaU  business  sources 
were  identified  for  the  pneumatic  tires. 
Tires  are  therefore  deleted  from  this 
notice  of  final  waiver.  The  basis  for  a 
waiver  is  that  no  small  business 
manufacturer  or  processor  is  supplying 
these  specific  product  lines  to  the 
Federal  GovemmenL 

On  November  15. 198S,  Public  Law 
100-656  incorporated  into  the  SmaU 
Business  Act  the  existing  SBA  policy 
that  recipieots  of  contracts  set  aside  isx 
anall  business  or  the  SBA  6(a)  Program 
shall  provide  the  products  of  small 
business  manufacturers  or  processors. 
This  requirement  is  commonly  known  as 
the  "Nonmanufacturer  Rule".  The  SBA 
regulations  imposing  this  requiremeirt 
are  found  in  13  CFR  121.906(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  for 
which  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market  A  class  of  products  is 
considered  to  be  a  particular  Product 
and  Service  Code  (PSC)  under  the 
Federal  Procurement  Data  System  or  an 
SBA  recognized  product  line  within  a 
PSC.  To  be  considered  in  the  Federal 
market  a  small  business  must  have 
been  awarded  a  contract  by  the  Federal 
Government  to  supply  that  particular 
class  of  products  within  the  past  three 
years.  SBA  has  been  requested  to  issue 
a  waiver  for  each  of  the  products  listed 
above  because  of  an  apparent  lack  of 
any  small  business  manufacturers  or 
processors  for  them  within  the  Federal 
market  SBA  searched  its  Procurement 
Automated  Source  System  (PASS)  for 
small  business  manufacturers  or 
processors  that  have  sold  to  the  Federal 
Government  When  no  small  business 
manufacturers  or  processors  were 
identified  within  the  Federal  market  by 
the  PASS  search,  we  published  a  notice 
to  the  pubhc  in  the  Federal  Relator 
statiQg  our  proposed  intention  to  grant 
waivers  for  these  products  unless  new 
information  was  found  The  notice 
described  the  legal  provisions  for  a 
waiver,  how  SBA  defines  the  market 
and  requested  information  as  to  whether 
small  businesses  manufacturers  have 
sold  t^tteai  to  the  Federal  Government 
during  the  past  three  years. 

We  received  only  one  comment  on  the 
notice  of  intent  to  issue  waiver.  The 
Anny  Tank  sad  Automotive  Command 
[TACOMj  ideotified  aoaall  businesses 
manufacturers  of  pneumatic  tires.  Tliey 


have  thus  been  deleted  from  this  final 
waiver.  These  waivers  are  being  granted 
pursuant  to  statutory  authority  under 
section  303(h)  of  Public  Law  100-656.  A 
waiver  for  the  designated  products  is  for 
an  indefinite  period,  but  is  subject  to  an 
annual  review  or  upon  receipt  of 
information  indicating  that  the 
conditions  required  for  a  waiver  no 
longer  exist  If  SBA  determines  that  the 
conditions  required  for  a  waiver  no 
longer  exist  the  waiver  will  be 
terminated.  That  termination  will  be 
published  in  the  Federal  Register. 

Dated:  July  2a  IWl. 
Pallida  SaiU. 
AdmiaiBtraUx: 

(FR  Doc  01-18707  Filed  S-7-61;  6:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doctnt  No.  91-ANE-lt;  Amendment  39- 
7068;  91-1$^>5] 

AlrwortMneee  Otrecttves;  RoMe-Royce 
pic  (RR)  OEM  Uk  530  Series  Engines 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule,  request  for  comments 
and  withdrawal  of  earlier  AD. 

summary:  This  amendment  withdraws 
an  earlier  version  of  Amendment  39- 
7068.  Airworthiness  Directive  (AD)  91- 
15-05  published  at  56  FR  33705  (July  23, 
1991]  and  adopts  a  new  version  of  that 
AD,  applicable  to  RR  GEM  K<k  S30 
series  engines,  which  requires  a 
repetitive  leak  check  inspection  of  the 
hydromechanical  fuel  control  unit 
(HMU).  This  AO  also  requires  a  one- 
time x-ray  or  disassembly  inspection  to 
confirm  correct  assembly  of  the  HMU. 
This  amendment  is  prompted  by  two 
events  of  significant  external  fuel 
leakage  from  the  HMU.  This  condition,  if 
not  corrected,  could  result  in  a  fire 
hazard  in  the  engine  nacelle. 
dates:  The  AD  at  56  FR  33705  (July  23, 
1991)  is  withdra%vn  August  8, 1991. 

This  final  rule  is  e£fective  August  19, 
1991. 

Incorp<Hation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  19, 1991. 

Comments  must  be  received  no  later 
than  September  0, 1981. 
AOOetSSn:  Submit  comments  in 
duplicate  to  the  FAA  New  England 
Regioa.  Office  of  die  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 


91-ANE-19. 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
5299,  or  deliver  in  duplicate  to  room  311 
at  the  above  address. 

Comments  may  be  inspected  at  the 
above  location  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

The  applicable  service  information 
may  be  obtained  from  United 
Technologies  Corporation,  Hamilton- 
Standard  Division.  Technical 
Publications  Department  One  Hamilton 
Road.  Windsor  Locks,  Connecticut 
0e09&-10ia  and  Rolls-Royce  pla 
Leavesden.  WD27BZ,  England  This 
information  may  be  examined  at  the 
FAA  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  311, 12 
New  England  Executive  Park, 
Burlington,  Massachusetts. 
FOR  FURTHER  INFORMATION  CONTACT 

Diane  Cook.  Engine  Certification  Office. 
ANE-142,  Engine  and  Propeller 
Directorate,  FAA.  New  England  Region. 
12  New  England  Executive  Park, 
Burlington,  Vlassachusetts  01803-5299; 
telephone  (617)  273-7082. 
SUPPLEMENTARY  INFORMATION:  Due  tO  a 

clerical  error,  the  incorrect  version  was 
published  in  the  Federal  Register  at  58 
FR  33705  (July  23, 1991).  Accordingly, 
that  incorrect  version  is  withdrawn  and 
this  newer  version  is  published  in  its 
place.  This  newer  version  has  the  same 
compliance  requirements,  but  contains 
some  editorial  changes. 

Two  revenue  service  events  have 
occurred  where  significant  fuel  has 
leaked  fitun  the  HMU  in  the  area  of  the 
electrical  connector.  The  cause  of  the 
leakage  has  been  determined  to  be 
incorrect  assembly  of  the  torque  motor 
transfer  tube  preformed  packing  and 
backup  retaiiiing  ring  assembly.  The 
FAA  has  determined  that  the 
misassembly  can  occur  at  HMU 
overhaul,  or  at  new  HMU  manufacture. 
The  population  of  affected  units  is 
unknown,  and  timely  execution  and 
completion  of  the  requirements  in  this 
AD  requires  initiations  of  the  x-ray  or 
disassembly  one-time  inspection. 
Further,  any  delay  in  incorporation  of 
the  one-time  inspection  requirement 
may  result  in  a  very  short  compliance 
interval.  This  condition,  if  not  corrected 
could  result  in  external  fuel  leakage 
from  the  HMU,  and  a  fire  hazard  in  the 
engine  nacelle. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  requires  repetitive 
visual  inspection  of  the  HMU  for 
external  fuel  leakage.  This  AD  also 
requires  a  one-time  x-ray  or 
disassembly  inspection  of  the  HMU 
preformed  packhig  and  backup  retaining 


ring  assembly  to  determined  correct 
assembly  TTie  repetitive  inspection 
program  is  not  required  for  HMU's 
determined  to  be  assembled  correctly. 

Since  this  condition  could  result  in  a 
fire  hazard  to  the  engine  nacelle,  there  is 
a  need  to  minimize  the  exposure  of 
revenue  service  aircraft  to  this  unsafe 
condition.  Therefore,  safety  in  air 
transportation  requires  adoption  of  this 
regulation  prior  to  notice  and  public 
comment.  Based  on  the  above  and  die 
need  to  inspect  the  HMU  to  identify 
external  fuel  leakage  and  incorrect 
assembly  as  soon  as  practicable,  a 
situation  exists  that  requires  the 
immediate  adoption  of  this  regulation. 
Therefore,  it  is  found  that  notice  and 
public  procedure  are  impracticable,  and 
good  cause  exists  for  the  adoption  of  the 
amendment  prior  to  public  comment 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  an  emergency 
and,  thus,  was  not  preceded  by  notice 
and  public  procedure,  interested  persons 
are  invited  to  submit  such  written  data, 
views,  or  arguments  as  they  may  desire 
regarding  this  AD.  Communications 
should  identify  the  docket  number  and 
be  submitted  to  the  FAA  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
91-ANB-19. 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
5299.  All  communications  received  by 
the  deadline  date  indicated  above  will 
be  considered  by  the  Administrator,  and 
the  AD  may  be  changed  in  light  of  the 
comments  received. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  ma)or 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  2ft,  1979).  If  it  is 
determined  that  this  emergency 
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regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Ain«nd«d] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 


91-15-05  Rolls-Royce  pic:  Amendment  39- 
7068.  Docket  No.  91-ANE-19. 

Applicability:  Rolls-Royce  pic  (RR)  GEM 
Mk  530  series  engines,  installed  on,  but  not 
limited  to,  Westland  30  aircraft. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  external  fuel  leakage  from  the 
hydromechanical  fuel  control  unit  (HMU) 
which  could  result  in  a  fire  hazard  in  the 
engine  nacelle,  accomplish  the  following: 

(a)  For  engines  equipped  with  Hamilton- 
Standard  Model  JFC118-22  HMU,  part 
numbers  779218-3,  779218-6,  779218-9, 
779218-12,  excluding  HMU's  marked  "MS09O- 
001"  adjacent  to  the  identification  plate, 
perform  the  following: 

(1)  Perform  an  HMU  leak  check  inspection 
In  accordance  with  RR  Service  Bulletin  (SB) 
GEM-73-24,  dated  October  29, 1990,  within 
the  next  15  hours  time  in  service  after  the 
effective  date  of  this  AD. 

(2)  Thereafter,  reinspect  the  HMU  daily  for 
fuel  leakage  within  30  minutes  of  the  last 
shut-down  of  the  day,  in  accordance  with  RR 
SB  GEM-73-24. 

(3)  Remove  from  service,  prior  to  further 
flight,  HMU's  exhibiting  any  fuel  leakage 
when  inspected  in  accordance  with 
paragraphs  (a)(1)  or  (a)(2)  of  this  AD. 

(4)  X-ray  or  disassemble  inspect  the  HMU 
for  correct  assembly  in  accordance  with  the 
Accomplishment  Instructions  of  Hamilton- 
Standard  (HS)  SB  JFC118-22-73-10,  dated 
November  21, 1990,  at  the  next  engine  shop 


visit  or  HMU  removal,  or  by  December  31, 
1991,  whichever  occurs  first. 

(5)  Remove  from  service,  prior  to  further 
flight,  HMU's  confirmed  incorrectly 
assembled  when  inspected  in  accordance 
with  paragraph  (a)(4)  of  this  AD. 

(6)  For  HMU's  determined  to  be  correctly 
assembled  when  inspected  in  accordance 
with  paragraph  (a)(4)  of  this  AD,  the 
repetitive  inspections  of  paragraphs  (a)(1)  or 
(a)(2)  of  this  AO  are  no  longer  required. 

(b)  For  the  purpose  of  this  AD,  shop  visit  is 
defined  as  the  induction  of  an  engine  into  a 
shop  for  the  conduct  of  maintenance. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  avionics,  or 
operations,  as  appropnate),  an  alternate 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  specified  in  this  AD  may  be  approved 
by  the  Manager,  Engine  Certification  Ofllce. 
Aircraft  Certification  Service,  Engine  and 
Propeller  Directorate,  FAA.  12  New  England 
Executive  Park,  Burlington,  Massachusetts 
01803-6299. 

(e)  The  leak  check  inspection  and  the  x-ray 
and  disassembly  inspection  shall  be  done  in 
accordance  with  the  following  documents: 


Docufnent 

Page 

Revision 

Dale 

RR  SB  GEM-73-24 „ 

1-4 
1-12 

Original 

Original 

Oct.  29.  1990. 
Nov  21   1990 

Total  Pages:  4. 

HS  SB  JFC1 18-22-73-10 „ 

Total  Pages:  12. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  United  Technologies  Corporation, 
Hamilton-Standard  Division,  Technical 
Publications  Department,  One  Hamilton 
Road,  Windsor  Locks,  Connecticut  06096- 
1010,  and  Rolls-Royce  pic,  Leavesden, 
WD27BZ,  England.  Copies  may  be  inspected 
at  the  FAA.  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  room  311,  Burlington, 
Massachusetts,  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street,  NW..  room  8401, 
Washington,  DC. 

This  amendment  (39-7068,  AD  91-15-05) 
becomes  effective  August  19, 1991. 

Issued  in  Burlington,  Massachusetts,  on 
August  2, 1991. 

)ay  |.  Pardee. 

Acting  Mancger,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  91-18898  Filed  »-7-91:  8:45  amj 
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DEPAFTTMENT  OF  LABOR 

Occupational  Safety  and  HeaKh 

Administration 

29  CFR  Part  1910 
RIN  1218-AA  82 

Occupational  Exposure  to 
Formaldehyde 

aqency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
ACTION:  Extension  of  administrative 
stay. 

summary:  On  December  4. 1987.  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  published  a 
final  rule  in  the  Federal  Register  on 
occupational  exposure  to  formaldehyde 
(29  CFR  1910.1048.  52  FR  46168).  In 
response  to  numerous  public  comments 
which  indicated  confusion  about  the 
hazard  warning  provisions  of  the  newly 
revised  Formaldehyde  Standard,  on 


December  13. 1988.  OSHA  announced 
an  administrative  stay  of  paragraphs 
(m)(l)(i)  through  (m)(4)(ii)  for  a  period  of 
nine  months.  OSHA  also  announced  its 
intention  to  revoke  paragraphs  (m](l)(i) 
through  (m](4](ii)  and  invite  comments 
on  replacing  them  with  the  Hazard 
Communication  Standard  (29  CFR 
1910.1200)  or  another  equally  protective 
alternative  which  would  be  less 
confusing  to  the  public  (53  FR  50198). 
The  stay  was  subsequently  extended  (54 
FR  35639,  August  29, 1989;  55  FR  24070. 
June  13. 1990;  55  FR  32616.  August  10. 
1990:  55  FR  51698.  December  17, 1990;  56 
FR  10377,  March  12, 1991;  56  FR  26909. 
June  12, 1991). 

On  July  15. 1991  OSHA  published  a 
proposal  to  resolve  several  remaining 
issues  on  formaldehyde,  including  those 
raised  by  the  stayed  paragraphs  (56  FR 
32302).  The  public  was  given  until 
August  14. 1991  to  comment  on  the 
proposal.  Consequently  the  stay  is  being 
extended  for  an  additional  90  days. 
While  this  stay  is  in  effect,  affected 


employers  must  continue  to  ci 
the  provisions  of  OSHA's  Has 
Communication  Standard. 

EFFECTIVE  DATC:  The  admlnis 
of  29  CFR  1910.1048  (m)(l)(i)  t 
(m)(4)(ii)  will  be  effective  untj 
November  6, 1991. 
FOR  FXJRTHER  INFORMATION  C( 

Mr.  James  Foster,  Occupation 
and  Health  Administration.  C 
InformatioD  and  Consumer  A 
Department  of  Labor,  room  N 
Constitution  Avenue  NW..  W 
DC  20210.  Telephone  (202)  52 

Authority  and  Signature 

This  document  was  prepan 
the  direction  of  Gerard  F.  Sea 
Assistant  Secretary  of  L.abor 
Occupational  Safety  and  Hea 
Constitution  Avenue  NW.,  W 
nc  20210. 

This  action  is  taken  pursua 
section  4(b),  6(b),  and  8(c)  of 
Occupational  Safety  and  Hee 
1970  (84  Stat  1593. 1597, 1599 
653,  655. 857);  Secretary  of  La 
No.  1-90  (55  FR  9033)  and  29  ' 
1911. 

List  of  Subjects  in  29  CFR  Pa 

Formaldehyde,  Occupatior 
and  health,  Qiemicals,  Canci 
Risk  assessment 

§1910.1048    [StayMt  In  part] 

Therefore,  29  CFR  1910.104 
through  (m)(4)(ii)  is  stayed  ui 
November  6. 1991. 

Signed  at  Washington.  DC  thii 
August  1991. 
Gerard  F.  ScannelL 
Assistant  Secretary  of  Labor  for 
Safety  and  Health. 
[FR  Doc  91-18851  Filed  8-7-01;  I 
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ENVIRONMENTAL  PROTEC 
AGENCY 

40  CFR  Part  52 
[FRL-3972-ei 

Approval  and  PronnilgaUon 
Quality  Implementation  Plai 
Oklahoma;  Oklahoma  Coun 
Monoxide  Plan 

AOENCv:  Environmental  Prot 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  notice  appro 
Oklahoma's  State  Implemen 
(SIP)  revision  for  attainment 
carbon  monoxide  National  / 
Quality  Standard  (NAAQS) 
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dentification  plate. 

J  leak  check  inspection 
R  Service  Bulletin  (SB) 
:tober  29, 1990,  within 
;  in  service  after  the 
\D. 

ipect  the  HMU  daily  for 
I  minutes  of  the  last 
,  in  accordance  with  RR 

rvice,  prior  to  further 
ng  any  fuel  leakage 
:ordance  with 
0(2)  of  this  AD. 
mble  inspect  the  HMU 
n  accordance  with  the 
-uctions  of  Hamilton- 
118-22-73-10.  dated 
the  next  engine  shop 


visit  or  HMU  removal,  or  by  December  31. 
1991,  whichever  occurs  first. 

(5)  Remove  from  service,  prior  to  further 
flight,  HMU's  confirmed  incorrectly 
assembled  when  inspected  in  accordance 
with  paragraph  (a)(4)  of  this  AD. 

(6)  For  HMU's  determined  to  be  correctly 
assembled  when  inspected  in  accordance 
with  paragraph  (a)(4)  of  this  AD,  the 
repetitive  inspections  of  paragraphs  (a)(1)  or 
(a)(2)  of  this  AD  are  no  longer  required. 

(b)  For  the  purpose  of  this  AD,  shop  visit  is 
defined  as  the  induction  of  an  engine  into  a 
shop  for  the  conduct  of  maintenance. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  avionics,  or 
operations,  as  appropnate),  an  alternate 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  specified  in  this  AD  may  be  approved 
by  the  Manager.  Engine  Certification  Office. 
Aircraft  Certification  Service,  Engine  and 
Propeller  Directorate.  FAA.  12  New  England 
Executive  Park,  Burlington,  Massachusetts 
01803-6299. 

(e)  The  leak  check  inspection  and  the  x-ray 
and  disassembly  inspection  shall  be  done  in 
accordance  with  the  following  documents: 
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Revision 

Date 

1-4 
1-12 

Original 

Oct.  29,  1990. 

Original 

Nov  21   1990 
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ty  and  Health 


«ure  to 


nal  Safety  and 
ion  (OSHA).  Labor. 
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mber  4. 1987.  the 
y  and  Health 
HA)  published  a 
era!  Register  on 
lire  to  formaldehyde 
i2  FR  46168).  In 
us  public  comments 
ifusion  about  the 
visions  of  the  newly 
de  Standard,  on 


December  13. 1988.  OSHA  announced 
an  administrative  stay  of  paragraphs 
(m)(l)(i)  through  (m)(4)(ii)  for  a  period  of 
nine  months.  OSHA  also  announced  its 
intention  to  revoke  paragraphs  (m)(l}(i] 
through  (m](4](ii)  and  invite  comments 
on  replacing  them  with  the  Hazard 
Communication  Standard  (29  CFR 
1910.1200)  or  another  equally  protective 
alternative  which  would  be  less 
confusing  to  the  public  (53  FR  50198). 
The  stay  was  subsequently  extended  (54 
FR  35639,  August  29. 1989;  55  FR  24070, 
June  13. 1990;  55  FR  32616.  August  10. 
1990;  55  FR  51698.  December  17, 1990;  56 
FR  10377,  March  12. 1991;  56  FR  26909. 
)une  12, 1991). 

On  July  15. 1991  OSHA  published  a 
proposal  to  resolve  several  remaining 
issues  on  formaldehyde,  including  those 
raised  by  the  stayed  paragraphs  (56  FR 
32302).  The  public  was  given  until 
August  14. 1991  to  conunent  on  the 
proposal.  Consequently  the  stay  is  beuig 
extended  for  an  additional  90  days. 
While  this  stay  is  in  effect,  affected 


employers  must  continue  to  comply  with 
the  provisions  of  OSHA's  Hazard 
Communication  Standard. 
EFFECnvt  date:  The  administrative  stay 
of  29  CFR  1910.1048  (m)(l)(i)  through 
(m)(4)(ii)  will  be  effective  until 
November  6, 1991. 
FOR  nWTHER  INFORMATION  CONTACT: 

Mr.  James  Foster,  Occupational  Safety 
and  Health  Administration.  Office  of 
Information  and  Consumer  Affairs.  U.S. 
Department  of  Labor,  room  N-3647,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Telephone  (202)  523-8151. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Gerard  F.  Scannell, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  200 
Constitution  Avenue  NW.,  Washington, 
nc  20210. 

This  action  is  taken  pursuant  to 
section  4(b).  6{b),  and  8(c)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (M  Stat  1593, 1597, 1599;  29  U.S.C. 
653,  655. 657);  Secretary  of  Labor's  Order 
No.  1-90  (55  FR  9033)  and  29  CFR  part 
1911. 

List  of  Subjects  In  29  CFR  Part  1910 

Formaldehyde,  Occupational  safety 
and  health,  Qiemicals,  Cancer.  Health, 
Risk  assessment 

§1910.1048    [Stayed  m  part] 

Therefore.  29  CFR  1910.1048  (m)(l)(i) 
through  (m)(4)(ii)  is  stayed  until 
November  6, 1991. 

Signed  at  Washington,  DC  this  2nd  day  of 
August  1991. 
Gerard  F.  Scanadl. 

Assistant  Secretary  of  Labor  for  Occupational 

Safely  and  HeaJth. 

[FR  Doc  91-18851  FUed  8-7-91;  8:45  am] 

BIUJNQ  OOOC  4(KH»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3972-6] 

Approval  and  Promulgatton  of  Air 
Quaitty  Implementation  Plana; 
Olclahoma;  Oidahoma  County  Carbon 
Monoxide  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  notice  approves 
Oldahoma's  State  Implementation  Plan 
(SIP)  revision  for  attainment  of  the 
carbon  monoxide  National  Ambient  Air 
Quality  Standard  (NAAQS)  in 


Oklahoma  County.  EPA  proposed 
approval  of  the  Oklahoma  County 
carbon  monoxide  SIP  on  September  30, 
1986,  at  51  FR  34669.  No  comments  were 
received  on  the  proposal.  This  notice 
discusses  EPA's  final  action. 

The  revision  was  originally  submitted 
by  the  Govwnor  on  October  17, 1985. 
with  supporting  submittals  of  January 
29, 1988.  November  /,  1986.  October  12, 
1990,  and  October  15, 1990.  These 
submittals  were  in  response  to  the 
October  5, 19B4.  and  May  26, 1968. 
letters  from  EPA  requesting  a  SIP 
revision  because  Oklahoma  County  was 
not  attaining  the  carbon  monoxide 
standard. 

tft-feCTlVE  date:  This  rule  will  become 
effective  on  September  9, 1991. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 
U.S.  Environmental  Protection  Agency, 

Region  6,  Air  Programs  Branch  (6T- 

AP).  1445  Ross  Avenue.  Dallas.  Texas 

75202. 
Oklahoma  State  Department  of  Health. 

Air  Quality  Service.  1000  Northeast 

10th  Street,  Oklahoma  City.  Oklahoma 

73117. 
Public  Information  Reference  Unit 

(PIRUJ.  U.S.  Environmental  Protection 

Agency,  401  M  Street  SW.. 

Washington,  DC  20460. 
FOR  further  DtFORaUTION  CONTACT 
Gregg  Guthrie  or  Robin  Sullivan, 
telephone  (214)  655-7214  or  (FTS)  255- 
7214. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

EPA  described  the  facts  and 
regulatory  history  from  which  this  SIP 
revision  arose  in  its  proposed  approval 
on  September  30, 1966,  at  51  FR  34668. 
The  Agency  will  not  repeat  that 
description  here,  but  will  briefly 
summarize  the  major  issues  and  respond 
to  conunents  it  received  on  the  notice  of 
proposed  rulemaking.  EPA  recommends 
that  interested  readers  examine  that 
notice  for  a  complete  understanding  of 
today's  action. 

Ten  violations  of  the  carbon 
monoxide  NAAQS  occurred  during  1964. 
Consequently,  on  October  5, 1984,  EPA 
issued  a  letter  to  the  Governor  of 
Oklahoma  calling  for  a  revision  to 
correct  the  inadequacy  of  the  existing 
SIP.  As  a  newly  discovered  CO 
nonattainmeot  area,  EPA  required  the 
implementation  of  a  vehicle  Inspection/ 
Maintenance  program  and  CO 
attainment  demonstration,  although  the 
area  was  never  formally  redesignated  as 


a  nonattaiiunent  area  imder  section 
107(d)  of  the  dean  Air  Act 

On  October  17, 1985.  tt»e  Governor  of 
Oklahoma  submitted  a  SIP  revision 
designed  to  achieve  the  carbon 
monoxide  standard  in  Oklahoma 
County.  Supplemental  information  was 
submitted  on  January  29, 1966. 
November  7, 1086,  October  IZ  1990,  and 
October  15, 1990.  On  July  20, 19B5.  the 
Oklahoma  Department  of  Pubhc  Safety 
(DPS)  submitted  the  proposed  antl- 
tampering  regulation  for  Oklahoma 
County  to  EPA.  The  DPS  conducted  a 
public  hearing  on  the  proposed  anti- 
tampering  program  on  May  7, 1985.  The 
final  anti-tampering  regulation  was 
submitted  to  EPA  by  the  Governor  on 
October  8, 1985. 

Because  1985  and  1986  monitoring 
data  did  not  demonstrate  attaiiunent  of 
the  carbon  monoxide  NAAQS.  the 
Oklahoma  City  metropolitan  statistical 
area  (MSA)  was  identified  as  a  potential 
1988  SIP  Call  area  in  appendix  A  of  the 
proposed  Po8t-1987  Ozone/ Carbon 
Monoxide  strata^  that  was  published 
in  the  Federal  Register  on  November  24. 

1987.  EPA  issued  a  Phase  I  SIP  Call  for 
the  Oklahoma  City  MSA  on  May  28. 

1988,  since  the  1986  and  19S7  ambient 
monitoring  data  continued  to  reveal  the 
area  as  nonattaiiunent  As  a  Phase  I  SIP 
Call  area,  the  State  was  required  to 
correct  deficiencies  and  inconsistencies 
in  their  existing  SIP,  and  begin  updating 
their  emission  inventory  to  reflect 
current  emission  levels  in  the  Oklahoma 
City  MSA. 

B.  Plan  Review 

The  control  strategy  for  attainment  of 
the  carbon  monoxide  NAAQS  in 
Oklahoma  County  was  prepared  by  the 
Oklahoma  State  Department  of  Health 
(OSDH).  The  OSDH's  Air  Quahty 
Service  (AQS)  is  the  agency  designated 
by  the  State  as  the  principal  authority 
for  air  pollution  control  matters  in 
Oklahoma.  The  Association  of  Central 
Oklahoma  Governments  (ACOC)  is  the 
planning  agency  for  development  of  the 
transportation  portion  of  the  SIP  in 
Oklahoma  County. 

EPA  reviewed  the  submittals  and 
developed  a  Technical  Support 
Document  (TSO).*  This  document  is 


■  Evaluation  Report  for  the  Oklahoma  County 
Carbon  hilonoxlde  Stale  Irafrtemetitatlon  Man 
•abmitted  by  the  Governor  of  Oklahoma  on  October 
17.  isas  lanuary  198&  amended  by  Tecfantcal 
Support  Docunenl  for  EPA  •  Review  of  the 
Oklahoma  Comity.  Okiaiuima.  Sutt  knptementatioa 
Plan  Revision  for  Carbon  Monoxide  Attainment 
November  ino. 
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available  for  inspection  by  interested 
parties  during  normal  business  hours  at 
the  locations  listed  in  the  ADDRESSES 
section  of  this  notice. 

The  carbon  monoxide  SIP  submittals 
for  Oklahoma  County  were  reviewed  by 
EPA  in  accordance  with  the 
requirements  of  the  CAA  and  the 
January  27, 1984.  Guidance  Document 
for  Correction  of  Part  D  SIPs  in 
Nonattainment  Areas.  The  results  of 
that  review  are  contained  in  this  notice 
and  the  TSD  cited  previously  in  this 
notice. 

C.  Air  Quality  Data 

EPA's  decision  that  Oklahoma  County 
would  be  unable  to  demonstrate 
compliance  with  the  carbon  monoxide 
NAAQS  was  based  on  review  of  1984 
ambient  carbon  monoxide  monitoring 
data  in  the  National  Aerometric  Data 
Bank  (NADB).  Oklahoma  County 
experienced  ten  exceedances  of  the 
carbon  monoxide  NAAQS  in  1984.  Only 
one  exceedance  of  the  carbon  monoxide 
NAAQS  per  monitoring  site  per  year  is 
allowed.  Since  1984,  two  of  the  three 
sites  have  experienced  exceedances  of 
Lhe  CO  NAAQS. 

These  data  were  collected  at  three 
sites  within  Oklahoma  City;  Site  018 
located  at  2045  NW.  10th  Street;  Site  047 
located  at  36th  and  Classen  Blvd;  and 
Site  033  located  at  the  OSDH  on  NE. 
J  0th  and  Stonewall.  These  sites  are 
located  in  a  roughly  east  to  west  line 
across  Oklahoma  City.  Only  two  sites 
were  experiencing  exceedances  of  the 
carbon  monoxide  standard  and 
therefore  site  033  was  discontinued  in 
1988.  Site  018  is  situated  at  the  center  of 
a  traffic  island  surrounded  by  three 
heavily  traveled  streets.  The  number  of 
carbon  monoxide  exceedances  are 
summarized  below: 

Table  1.— Carbon  monoxide 
Exceedances  per  Year 


Site 
No. 

1965 

1986 

1967 

1988 

1989 

01B 
047 
033 

3 

1 
none 

3 

none 
none 

4 
none 
none 

none 

none 

n/Sv 

1 

none 

n/a 

D.  ModiTied  RoUback  Analysis  and 
Control  Strategy 

The  modi^ed  rollback  method  used  to 
determine  the  percent  reduction  needed 
was  performed  by  the  State  and  verified 
by  EPA.  The  calculation  showed  that  the 
CO  reduction  needed  to  bring  Oklahoma 
County  into  attainment  was  32  percent 
of  the  1984  emissions  level.  TTie  1984 
emissions  inventory  shows  the  VOC 
breakdown  as  4  percent  from  stationary 


sources  and  96  percent  from  mobile 
sources.  The  revision  demonstrated  that 
the  implementation  of  the  anti- 
tampering  program  along  with  the 
continuation  of  the  Federal  Motor 
Vehicle  Control  Program  (FMVCP) 
would  reduce  the  automobile  CO 
emissions  by  36.1  percent  by  April  of 
1988. 

Adequate  supporting  documentation 
was  provided  for  all  of  the  modified 
rollback  expression  input  parameters. 
The  EPA  agrees  with  the  State's 
demonstration  of  a  CO  reduction 
requirement  of  32  percent.  The  32 
percent  estimate  results  from  using  a 
design  value  of  14.8  micrograms  per 
cubic  meter  (ug/m^).  EPA  is  approving 
the  control  strategy  and  attainment 
demonstration. 

E.  New  Source  Review 

The  OSDH  has  developed  a  new 
source  permitting  program  that  will 
ensure  new  sources  of  pollution  will  not 
contribute  to  a  new  violation  of  the 
NAAQS.  These  programs  are 
implemented  through  0/\PCR  1.4 
"Permits."  Oklahoma's  requirements 
listed  in  OAPCR  1.4  (Air  Resources 
Management:  Permits  Required]  in 
general  as  well  as  the  specific 
requirements  of  section  1.4.4  (Major 
Sources — Prevention  of  Significant 
Deterioration  (PSD)  Attainment  Areas), 
will  ensure  that  the  emissions  from  new 
sources  will  not  cause  deterioration  of 
the  present  air  quality.  OAPCR  1.4  will 
require  an  air  quality  analysis  to  ensure 
no  emission  increases  before  new  major 
sources  or  modifications  could  be 
approved  for  construction.  The  new 
source  review  program  also  requires  the 
application  of  Best  Available  Control 
Technology  (BACT).  EPA  approved 
OAPCR  1.4.4  on  August  25. 1983,  at  48 
FR  38635. 

F.  Transportation  Control  Measures 

The  January  29, 1986,  supplemental 
submittal  included  a  discussion  of  the 
transportation  control  plan  (TCP).  The 
TCP  was  originally  approved  with  1979 
Oklahoma  County  ozone  SIP  revision 
and  included  a  commitment  to 
implement  transportation  control 
measures  (TCMs)  if  and  when 
necessary.  No  reduction  credit  for  TCMs 
were  assumed  in  the  CO  SIP  revision. 

G.  Vehicle  Inspection  and  Maintenance 
(I/M) 

The  State  of  Oklahoma  has 
implemented  an  anti-tampering 
program  *  in  Oklahoma  County. 


Oklahoma.  The  Oklahoma  I/M  program 
places  emphasis  on  the  reduction  of 
excess  emissions  resulting  because  of 
tampering  or  misfueling  of  vehicles.  The 
program  includes  an  annual  vehicle 
inspection  for  tampering  and  misfueling, 
a  mechanic  training  program,  a  public 
awareness  program,  and  enforcement  of 
State  regulations  against  tampering  and 
misfueling.  It  also  includes  a  visual 
check  of  the  components  of  the  vehicle 
emission  control  systems  and  a  tailpipe 
test  to  detect  lead  in  vehicles  requiring 
unleaded  gasoline. 

The  Oklahoma  I/M  program  consists 
of  the  following  segments: 

1 — An  annual  inspection  of  vehicles  for 
tampering  of  the  emission  control  systems 
or  fuel-switching,  and  a  repair  requirement 
to  correct  any  deficiencies  before  an 
inspection  sticker  is  issued. 

2 — A  Public  Information  Program. 

3 — An  Inspector  Training  Program. 

4 — Active  enforcement  of  the  inspection 
requirement. 

5— Certiflcation  of  stations  and  inspectors. 

6 — An  effective  quality  control  program  over 
the  inspections  and  record.keeping. 

The  anti-tampering  program  was 
implemented  on  January  1, 1987,  and  it 
is  conducted  in  conjunction  with  the 
annual  vehicle  safety  inspection 
program  administered  by  the 
Departinent  of  Public  Safety  (DPS).  The 
legal  authority  for  the  anti-tampering 
program  is  contained  in  section  856  of 
title  47  of  the  Oklahoma  Statutes. 
Section  854  authorizes  and  directs  the 
Commissioner  of  the  DPS  to  make  the 
necessary  rules  and  regulations  for  the 
administration  and  enforcement  of  the  - 
anti-tampering  inspection  program. 

The  vehicle  inspection  requirements 
applies  to  all  1979  and  later  model  year 
gasoline  powered  automobiles  and 
trucks  up  to  8500  poimds  gross  vehicle 
weight  owned  and  operated  in  the 
program  area.  The  visual  inspection  is 
designed  to  identify  any  evidence  of 
t.impering  or  obvious  need  for  service. 
The  presence  of  lead  in  cars  which 
should  be  using  unleaded  fuel  will  also 
be  checked. 

The  September  30, 1986,  proposed 
approval  notice  identified  five  items  that 
the  State  was  to  complete  before  EPA 
would  publish  a  final  rulemaking  action. 
Those  five  items  were;  (1)  Submittal  of  a 
public  information  plan;  (2)  a  written 
interpretation  of  the  term  "proper 
replacement"  in  section  851(c)  of  the 
Oklahoma  Statutes:  (3)  a  quality 


*  The  Oklahoma  State  legislature  passed  House 
Bill  No.  13889  which  authorizes  an  anti-tampering 
program.  On  )uly  2a  1885.  the  Oklahoma 


Department  of  Public  Safety  submitted  their 
proposed  anti-tampraring  regulation.  The  OPS 
conducted  a  public  hearing  on  the  proposed  anti- 
t.impering  program  on  May  7, 1985.  On  Octot>er  8, 
1985.  the  Governor  submitted  the  final  DPS  anti- 
tampering  regulation  for  the  State. 


I'   Federal  Regis 

assurance/audit  surveillanc 
an  enforcement  plan  discusi 
authority  and  penalties;  and 
inspectors  prior  to  program 
five  items  have  been  satisfa 
addressed  by  the  State  and 
discussed  in  the  following  p 

The  vehicle  will  fail  inspe 
emission  control  componen 
disconnected  or  shows  evid 
tampering  has  occurred  or.  i 
detection  test  reveals  lead  i 
of  a  vehicle  requiring  unlea( 
Vehicles  that  fail  the  cataly 
restrictor.  or  lead  detection 
replace  the  catalyst  before  1 
reinspected.  Vehicles  that  fi 
of  the  inspection  will  have  I 
repaired  by  a  mechanic  of  t 
choice  and  returned  for  rein 
within  thirty  (30)  days.  If  thi 
passes  reinspection,  then  a 
inspection  will  be  issued. 

The  DPS  rules  and  regula 
"proper  replacement"  of  tar 
missing  items.  The  State  ha 
written  interpretation  by  thi 
July  28, 1987,  of  the  term  "pi 
replacement"  in  $  856.1(C)  c 
Oklahoma  statutes  to  mean 
equipment  manufacturer  (O 
equivalent."  The  catalytic  c 
may  be  replaced  by  an  OE^ 
aftermarket  catalytic  conve 
that  has  demonstrated  com] 
EPA  policy. 

The  annual  anti-tamperin 
requirement  will  be  enforce 
windshield  sticker  system. ' 
subject  to  the  anti-tamperin 
will  display  a  larger  and  dii 
colored  windshield  sticker  I 
subject  only  to  the  safety  in 
The  sticker  will  also  have  tl 
"EMISSION"*  across  the  fix 

Although  the  program  wil 
by  State,  County  and  City  P 
Departments,  primary  enfoi 
rest  with  the  Oklahoma  Cit 
Department.  Oklahoma  Cit] 
adopted  the  State's  regulati 
citations  can  be  issued  witl 
penalty  of  $500  to  owners  o 
complying  vehicles.  The  Ok 
Police  Department  has  com 
aggressively  enforce  the  an 
program.  When  a  citation  ic 
owner  has  fifteen  (15)  days 
proper  inspection. 

Tlie  rules  and  regulations 
requires  vehicles  owned  an 
the  program  area  to  be  insp 
area.  All  inspection  station) 
are  required  to  verify  the  re 
the  vehicle  owner  prior  to  c 
inspection.  This  will  be  ace 
checking  the  owner's  driver 
and  the  certificate  of  insure 
insurance  certificate  was  di 
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Oklahoma.  The  Oklahoma  I/M  program 
places  emphasis  on  the  reduction  of 
excess  emissions  resulting  because  of 
tampering  or  misfuehng  of  vehicles.  The 
program  includes  an  annual  vehicle 
inspection  for  tampering  and  misfueling. 
a  mechanic  training  program,  a  public 
awareness  program,  and  enforcement  of 
State  regulations  against  tampering  and 
misfueling.  It  also  includes  a  visual 
check  of  the  components  of  the  vehicle 
emission  control  systems  and  a  tailpipe 
test  to  detect  lead  in  vehicles  requiring 
unleaded  gasoline. 

The  Oklahoma  I/M  program  consists 
of  the  following  segments: 

1 — An  annual  inspection  of  vehicles  for 
tampering  of  the  emission  control  systems 
or  fuel-switching,  and  a  repair  requirement 
to  correct  any  deficiencies  before  an 
inspection  sticker  is  issued. 

2 — A  Public  Information  P*rogram. 

3 — An  Inspector  Training  Program. 

4 — Active  enforcement  of  the  inspection 
requirement. 

5 — CertiFication  of  stations  and  inspectors. 

6 — An  effective  quality  control  program  over 
the  inspections  and  recordkeeping. 

The  anti-tampering  program  was 
implemented  on  January  1, 1987.  and  it 
is  conducted  in  conjunction  with  the 
annual  vehicle  safety  inspection 
program  administered  by  the 
Department  of  Public  Safety  (DPS).  The 
legal  authority  for  the  anti-tampering 
program  is  contained  in  section  856  of 
title  47  of  the  Oklahoma  Statutes. 
Section  854  authorizes  and  directs  the 
Commissioner  of  the  DPS  to  make  the 
necessary  rules  and  regulations  for  the 
administration  and  enforcement  of  the- 
anti-tampering  inspection  program. 

The  vehicle  inspection  requirements 
applies  to  all  1979  and  later  model  year 
gasoline  powered  automobiles  and 
trucks  up  to  8500  pounds  gross  vehicle 
weight  owned  and  operated  in  the 
program  area.  The  visual  inspection  is 
designed  to  identify  any  evidence  of 
t.impering  or  obvious  need  for  service. 
The  presence  of  lead  in  cars  which 
should  be  using  unleaded  fuel  will  also 
be  checked. 

The  September  30, 1986,  proposed 
approval  notice  identified  five  items  that 
the  State  was  to  complete  before  EPA 
would  publish  a  final  rulemaking  action. 
Those  five  items  were;  (1)  Submittal  of  a 
public  information  plan;  (2)  a  written 
interpretation  of  the  term  "proper 
replacement"  in  section  851(c)  of  the 
Oklahoma  Statutes;  (3)  a  quality 


Department  of  Public  Safety  submitted  their 
proposed  anti-tampering  regulation.  The  DPS 
conducted  a  public  hearing  on  the  proposed  antl- 
limpering  program  on  May  7, 1985.  On  October  8. 
1985.  the  Governor  submitted  the  final  DPS  anti- 
tampering  regulation  for  the  State. 


assurance/audit  surveillance  plan;  (4) 
an  enforcement  plan  discussing  legal 
authority  and  penalties;  and  (5)  train  all 
inspectors  prior  to  program  startup.  All 
five  items  have  been  satisfactorily 
addressed  by  the  State  and  are 
discussed  in  the  following  paragraphs. 

The  vehicle  will  fail  inspection  if  any 
emission  control  component  is  missing, 
disconnected  or  shows  evidence  that 
tampering  has  occurred  or,  if  the  lead 
detection  test  reveals  lead  in  the  tailpipe 
of  a  vehicle  requiring  unleaded  fuel. 
Vehicles  that  fail  the  catalyst,  fuel  inlet 
restrictor,  or  lead  detection  test  must 
replace  the  catalyst  before  being 
reinspected.  Vehicles  that  fail  any  item 
of  the  Inspection  will  have  to  be 
repaired  by  a  mechanic  of  the  owner's 
choice  and  returned  for  reinspection 
within  thirty  (30)  days.  If  the  vehicle 
passes  reinspection,  then  a  certificate  of 
inspection  will  be  issued. 

The  DPS  rules  and  regulations  require 
"proper  replacement"  of  tampered  or 
missing  items.  The  State  has  submitted  a 
written  interpretation  by  the  DPS  dated 
July  28, 1987,  of  the  term  "proper 
replacement"  in  {  856.1(C)  of  the 
Oklahoma  statutes  to  mean  "original 
equipment  manufacturer  (OEM)  or 
equivalent."  The  catalytic  converter 
may  be  replaced  by  an  OEM 
aftermarket  catalytic  converter,  or  one 
that  has  demonstrated  compliance  with 
EPA  policy. 

The  annual  anti-tampering  inspection 
requirement  will  be  enforced  through  a 
windshield  sticker  system.  Vehicles 
subject  to  the  anti-tampering  inspection 
will  display  a  larger  and  different 
colored  windshield  sticker  than  vehicles 
subject  only  to  the  safety  inspection. 
The  sticker  will  also  have  the  word 
"EMISSION"*  across  the  front. 

Although  the  program  will  be  enforced 
by  State,  County  and  City  Police 
Departments,  primary  enforcement  will 
rest  with  the  Oklahoma  City  Police 
Department.  Oklahoma  City  has 
adopted  the  State's  regulation  and 
citations  can  be  issued  with  a  maximum 
penalty  of  $500  to  owners  operating  non- 
complying  vehicles.  The  Oklahoma  City 
Police  Department  has  committed  to 
aggressively  enforce  the  anti-tampering 
program.  When  a  citation  is  issued,  the 
owner  has  fifteen  (15)  days  to  secure  a 
proper  inspection. 

The  rules  and  regulations  manual 
requires  vehicles  owned  and  operated  in 
the  program  area  to  be  inspected  in  that 
area.  All  inspection  stations,  statewide, 
are  required  to  verify  the  residence  of 
the  vehicle  owner  prior  to  conducting  an 
inspection.  This  will  be  accomplished  by 
checking  the  owner's  driver's  license 
and  the  certificate  of  insurance.  The 
insurance  certificate  was  determined  to 


be  the  best  method  of  verifying 
residence  since  State  law  requires  the 
certificate  to  be  carried  at  all  times  and 
it  must  be  renewed  every  six  months.  If 
a  vehicle  subject  to  the  program  is 
presented  for  inspection  outside  the 
program  area,  the  inspection  station  will 
not  inspect  the  vehicle  and  will  inform 
the  owner  that  the  vehicle  must  be 
inspected  in  the  program  area. 

A  vehicle  which  has  failed  an 
Inspection  will  be  easily  Identified  by 
law  enforcement  officers  since  the 
sticker  will  be  marked  with  a  large  "X". 
Inspection  stations  are  required  to 
remove  stickers  which  have  expired 
when  the  vehicle  is  presented  for 
inspection.  If  the  sticker  has  not  expired 
and  the  vehicle  failed  the  inspections,  it 
will  be  marked  with  an  "X".  All 
motorists  have  the  right  to  appeal  to  the 
DPS  any  rejection  certificate  issued 
within  seven  days.  When  an  inspection 
decision  is  appealed,  the  DPS  will 
reinspect  the  vehicle  within  30  days. 

The  DPS  has  trained  all  inspectors  in 
the  I/M  program  area.  The  training 
consists  of  inspecting  the  emission 
control  systems  and  detecting  tampering 
and  misfueling.  To  be  certified,  an 
inspector  must  complete  the  prescribed 
training  and  pass  a  written  test. 
Inspectors  may  not  transfer  from  one 
station  to  anodier  without  being 
recertiHed  and  they  are  subject  to 
reexamination  at  any  time. 

Each  inspection  station  will  be  visited 
by  a  DPS  trooper  at  least  once  every 
two  months.  The  trooper  will  audit  the 
records  to  ensure  that  the  stickers  are 
accountable  and  be  will  observe 
inspections  to  ensure  compliance  with 
the  proper  procedures.  If  deviations  are 
noted,  the  station  and/or  inspector  is 
subject  to  suspension  or  revocation  of 
license  or  recertification  by  the  DPS. 
Any  station  operator  or  inspector  who  is 
convicted  of  a  violation  is  subject  to  a 
Rne  of  up  to  $500  and/or  imprisonment 
for  not  more  than  30  days.  As  committed 
in  a  February  7, 1991,  letter,  the  DPS  will 
annually  conduct  unannounced  visits  to 
10  percent  of  the  Oklahoma  inspection 
stations  in  unmcu-ked  cars  driven  by 
troopers  in  civilian  clothes  to  insure  that 
inspections  are  being  properly 
conducted.  The  February  7, 1991,  letter 
states  that  a  minimum  of  six  inspections 
will  be  accomplished  each  calendar 
quarter.  The  DPS  will  also  investigate 
all  complaints  received  from  the  pubUc 
with  regard  to  inspection  stations  or 
inspectors. 

"The  I/M  plan  contains  recordkeeping 
or  record  submittal  commitments.  'The 
State  has  committed,  in  an  October  12, 
1990,  letter  to  report  semiaiuiually  to 
EPA,  information  relating  to  the 
effectiveness  and  enforcement  of  the  1/ 


M  program.  Items  to  be  reported  include: 
(1)  The  approximate  number  of  vehicles 
to  be  inspected  based  on  vehicle  type, 
age,  fuel  type,  (2)  the  number  of  vehicles 
receiving  and  passing  initial  inspections, 
(3)  the  number  of  vehicles  failing  the 
initial  inspection,  (4)  the  numl)er  passing 
after  repair,  (5)  the  number  failing  for 
each  emission  control  device,  and  (6)  the 
number  of  inspection  stickers  issued. 
The  state  also  committed  to  report  data 
concerning  inspection  facilities.  Data 
that  will  be  reported  include;  (1)  The 
number  of  facilities  licensed  to  perform 
inspections,  and  (2)  the  numt>er  of 
facility  licensees  and  inspector 
certificates  suspended  and  revoked. 

A  public  information  plan  was 
submitted  to  EPA  on  November  7, 1966. 
That  plan  described  the  program  that 
was  implemented  by  the  OSDH. 
Periodic  news  releases  began  in  October 
1986  and  increased  near  the  program 
start  date  of  January  1967  and  continued 
into  that  year.  A  brochure,  which 
explains  the  program,  was  distributed  in 
June  1986  by  the  DPS  and  the  OSDH. 
Other  activities  during  the  month  of 
October  1986  were  free  tampering 
inspections  and  the  distribution  of 
pamphlets  which  discussed  the 
tampering  inspection  program  and  the 
health  effects  of  automobile  emissions. 

L  Reasonable  Further  Progress  (RFP) 

The  Reasonable  Further  Progress 
(RFP)  curve  submitted  with  the 
Oklahoma  carbon  monoxide  SIP 
predicted  sufficient  reductions  would  be 
achieved  to  attain  the  carbon  monoxide 
NAAQS.  The  curve  showed  that  a 
decrease  of  103,535  tons  of  CO,  or  36.1 
percent  would  occur  in  Oklahoma 
County  between  1984  and  1988.  The 
OSDH  demonstrated  that  a  32  percent 
decrease  of  CO  emissions  was  required 
to  attain  the  carbon  monoxide  standard. 
The  RFP  report  projected  an  attainment 
date  of  April  1988.  Since  December  31, 
1987,  no  violations  of  the  carbon 
monoxide  NAAQS  have  occurred  in 
Oklahoma  County. 

The  RFP  curve  demonstrated  that 
predicted  reductions  would  be  achieved 
with  the  implementation  of  the  I/M  anti- 
tampering  program  and  the  continuation 
of  the  Federal  Motor  Vehicle  Control 
ProgRun. 

The  State  has  also  committed  to 
report  annually  on  how  the  I/M  program 
contributes  to  reasonable  further 
progress.  These  reports  have  been 
submitted  by  the  State  for  years  1988 
through  1986  and  indicate  that  RFP  was 
being  met  during  those  years. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
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request  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  li^t  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

J.  Final  Action 

Today.  EPA  is  approving  the  SIP 
revision  submittals  of  October  17, 1985, 
January  29. 1988.  November  7. 1986, 
October  12, 1990,  and  October  15. 199a 
which  include:  (1)  Thie  I/M  plan  with  an 
anti-tampering  regulation;  and  (2)  the 
carbon  monoxide  plan  control  strategy 
and  attainment  demonstration. 

Regulatory  Process 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantia!  number  of  small  entities. 
(See  46  FR  8709) 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  7, 1991.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  section  307(b)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally  approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  coi^orms 
with  those  requirements  irrespective  of 
the  fact  that  the  adoption  of  the  revision 
by  the  State  preceded  the  date  of 
enactment. 

List  of  Subiects  hi  40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7642. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Oklahoma  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  lune  28, 1991. 
William  K.  Reilly. 
Admjnistrator. 

40  CFR  part  52,  Subpart  LL.  is 
amended  as  follows: 

Subpart  LL—Okiattoma 

1.  The  Authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S  C  7401-7M2. 


2.  Section  52.1920  is  amended  by 
adding  paragraph  (c)(40)  to  read  as 
follows: 

§52.1920    Mentlfiartion  of  plan. 

(c)  *  •  • 

(40)  On  October  17, 1985,  the 
Governor  of  Oklahoma  submitted  a  SIP 
revision  designed  to  achieve  the  carbon 
monoxide  standard  in  Oklahoma 
County.  Supplemental  information  was 
submitted  on  January  29, 1986. 
November  7, 1986,  October  12, 1990.  and 
October  15. 1990.  The  anti-tamperiiig 
regulation  was  submitted  to  EPA  by  the 
Governor  on  October  8. 1985. 

(i)  Incorporation  by  reference. 

(A)  Oklahoma  Official  Motor  Vehicle 
Inspection  Rules  and  Regulations 
Manual  adopted  December  5, 1985,  and 
effective  January  1. 1986. 

(B)  47  O.S.  SUPP.  SecUon  856.1  et  seq. 
adopted  May  24, 1984.  and  effective  May 
24,1984. 

(C)  OP.  Oklahoma  Attorney  General 
number  84-174  Pecember  12, 1984). 

(D)  October  17. 1985.  plan  reporting 
commitments  for  Oklahoma  Coimty 
Reasonable  Further  Progress  schedule, 
page  6. 

(E)  The  City  of  Oklahoma  City 
Ordinance  No.  12.575,  as  passed  by  the 
Council  of  the  City  of  Oklahoma  City  on 
March  31, 1970,  and  approved  by  the 
Mayor  on  March  31, 1970. 

(ii)  Additional  material. 

(A)  A  February  7, 1991,  conmiitment 
letter  stating  that  the  DPS  will  annually 
conduct  unannoimced  visits  at  10 
percent  of  the  Oklahoma  County 
inspection  stations. 

(B)  An  October  12, 1990,  letter 
committing  to  report  semiannually  to 
EPA,  information  relating  to  the 
effectiveness  and  enforcement  of  the  1/ 
M  program. 

[FR  Doc.  91-18828  Filed  8-7-91:  8:45  am] 


40  CFR  Part  81 
[AI>-FRL-3M2-5] 

Designations  and  Classmcatlons  for 
Initial  PM-10  Nonattalnment  Areas 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  correcting  EPA's 
announcement  of  the  designations  and 
classifications  for  the  initial  PM-10 
(particulate  matter  nominally  10  microns 
or  smaller  in  diameter)  nonattalnment 
areas. 

SUMMARV:  On  March  15. 1991  (56  FR 
11101],  EPA  announced  the  designations 
and  classifications  of  areas  with  respect 


to  the  national  ambient  air  quality  . 
standards  (NAAQS)  for  PM-10 
occurring  by  operation  of  law  upon 
enactment  of  the  1990  Amendments  to 
the  Clean  Air  Act  (Act)  (the  "initial  PM- 
10  nonattalnment  areas"). 

Sections  107(d)(2)  (referencing  section 
107(d)(4)  designations)  and  188(a)  of  the 
Act  specify  that  EPA  must  make  these 
announcements.  In  the  March  1991 
notice,  EPA  explained  the  operative 
legal  provisions  governing  the 
designation  and  classification  of  these 
initial  areas  (see  e.g.,  sections 
107(d)(4)(B)  (i),  (ii),  (Ul),  and  188(a)  of  the 
Act). 

The  EPA  also  provided  an  opportunity 
for  the  public  to  comment  on  EPA's 
announcement.  As  noted,  this  did  not 
stem  from  any  legal  obligation.  Rather, 
as  a  matter  of  policy,  EPA  requested 
public  comment  on  the  announcement  in 
order  to  facilitate  public  participation 
and  avoid  committing  errors.  In  today's 
action.  EPA  has  responded  to  pertinent 
comments  addressing  the  March  1991 
Federal  Register  notice.  Where  EPA 
believed  appropriate  and,where  there 
was  a  legal  basis  to  do  so,  EPA  has 
made  adjustments  to  the  initial  PM-10 
nonattalnment  areas  in  light  of  the 
comments.  Finally,  note  that  for 
informational  purposes,  EPA  has 
restated  some  of  the  backgroimd 
discussion  provided  in  the  March  1991 
notice. 

EFFECTIVE  DATES:  For  those  areas  that 
have  remained  tmchanged,  the  effective 
date  of  the  announcement  of  the 
designation  and  classification  of  the 
areas  is  May  14. 1991,  as  indicated  in  the 
March  15, 1991  Federal  Register  notice 
(56  FR  11101). 

For  those  areas  where  EPA  has 
adjusted  or  corrected  the  boundaries, 
the  effective  date  of  the  announcement 
of  the  designation  and  classification  of 
such  areas  is  August  8. 1991.  (see 
discussion  below). 

POM  FUfrrNER  INFOmtATION  CONTACT: 
Larry  D.  Wallace,  Particulate  Matter 
Programs  Section,  Air  Quality 
Management  Division  {MD-15),  Office  of 
Air  Quality  Planning  and  Standards, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park.  NC  27711.  Mr. 
Wallace's  phone  number  is  (919)  541- 
0906  or  FTS  629-0906. 

8UPPLEMCNTARY  WFORMATtON:  The  air 

quahty  monitoring  data  supporting  the 
nonattalnment  designation  of  the  former 
Group  Ii  and  III  areas  monitoring 
violations  of  the  PM-10  NAAQS  prior  to 
January  1, 1989  are  available  from  the 
respective  EPA  Regional  Office  which 
serves  the  State  where  the  affected  area 
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is  located.  The  addresses  of  t 
Regional  Offices  are  as  follow 

•  State  Air  Programs  Branch 
Region  I.  J.F.K.  Federal  Bui! 
Boston,  MA  02203-2211. 

•  Air  Programs  Branch,  EPA 
26  Federal  Plaza,  New  Yorl 
10278. 

•  Air  Programs  Branch,  EPA 
841  Chestnut  Building,  Hiil 
PA  19107. 

•  Air  Programs  Branch,  EPA 
345  Courtland  Street.  NE.. . 
30365. 

•  Air  and  Radiation  Branch, 
Region  V,  230  South  Dearb 
Chicago,  IL  60604. 

•  Air  Programs  Branch,  EPA 
1445  Ro88  Avenue,  Dallas, 
2733. 

•  Air  Branch.  EPA  Region  VI 
Minnesota  Avenue,  Kansa 
66101. 

•  Air  Programs  Branch,  EPA 
VIII,  999 18th  Street,  Denv( 
suite  500.  Denver,  CO  8020 

•  Air  Programs  Branch,  EPA 
75  Hawthorne  Street,  San  '. 
CA  94105. 

•  Air  Programs  Branch,  EPA 
1200  Sixth  Avenue,  Seattle 


A.  1987  Revision  of  the  NAA 
Particulate  Matter 

On  July  1, 1987  EPA  revise 
NAAQS  for  particulate  matt 
total  suspended  particulates 
the  indicator  for  particulate 
a  new  indicator  that  include 
particles  with  an  aerodynanr 
less  than  or  equal  to  a  nomii 
micrometers  (called  "PM-10 
24634).  At  the  same  time  EP/ 
regulations  for  implementing 
particulate  matter  standards 
armounced  EPA's  State  impl 
plan  (SIP)  development  poli( 
elaborating  PM-10  control  s< 
necessary  to  assure  attainmi 
maintenance  of  the  PM-10  N 
generally  52  FR  24872).  The  1 
adopted  a  PM-10  SIP  develo 
policy  dividing  all  areas  of  t 
into  three  categories  based  i 
probability  of  violating  the  r 
NAAQS: 

1.  Areas  with  a  strong  like 
violating  the  PM-10  NAAQS 
requiring  substantial  SIP  adj 
were  placed  in  Group  L 

2.  Areas  where  attaiiunen 
10  NAAQS  was  possible  am 
SIP'S  needed  less  adjustmer 
placed  in  Group  IL 

3.  Areas  with  a  strong  liki 
attaining  PM-10  NAAQS  an 
needing  adjustment  only  to 
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15. 1991  (56  FR 
»d  the  designatioDS 
areas  with  respect 


to  the  national  ambient  air  quality  . 
standards  (NAAQS]  for  PM-10 
occurring  by  operation  of  law  upon 
enactment  of  the  1990  Amendments  to 
the  Clean  Air  Act  (Act)  (the  "initial  PM- 
10  nonattainment  areas"). 

Sections  107(d)(2)  (referencing  section 
107(d)(4)  designations)  and  188(a]  of  the 
Act  specify  that  EPA  must  make  these 
announcements.  In  the  March  1991 
notice,  EPA  explained  the  operative 
legal  provisions  governing  the 
designation  and  classification  of  these 
initial  areas  (see  e.g.,  sections 
107(d)(4)(B)  (i).  (ii).  (Ui),  and  188(a)  of  the 
Act). 

The  EPA  also  provided  an  opportunity 
for  the  public  to  comment  on  EPA's 
announcement.  As  noted,  this  did  not 
stem  from  any  legal  obligation.  Rather, 
as  a  matter  of  policy,  EPA  requested 
public  comment  on  the  announcement  in 
order  to  facilitate  public  participation 
and  avoid  committing  errors.  In  today's 
action,  EPA  has  responded  to  pertinent 
comments  addressing  the  March  1991 
Federal  Register  notice.  Where  EPA 
believed  appropriate  and,where  there 
was  a  legal  basis  to  do  so,  EPA  has 
made  adjustments  to  the  initial  PM-10 
nonattainment  areas  in  light  of  the 
comments.  Finally,  note  that  for 
informational  purposes,  EPA  has 
restated  some  of  the  background 
discussion  provided  in  the  March  1991 
notice. 

EFrecnvE  DATES:  For  those  areas  that 
have  remained  unchanged,  the  eH^ective 
date  of  the  announcement  of  the 
designation  and  classification  of  the 
areas  is  May  14, 1991,  as  indicated  in  the 
March  15, 1991  Federal  Register  notice 
(56  FR  11101). 

For  those  areas  where  EPA  has 
adjusted  or  corrected  the  boundaries, 
the  effective  date  of  the  announcement 
of  the  designation  and  classification  of 
such  areas  is  August  8, 1991.  (see 
discussion  below). 

ron  rUfTTMCR  INfORMATION  CONTACT: 
Larry  D.  Wallace,  Particulate  Matter 
Programs  Section,  Air  Quality 
Management  Division  {MD-15),  Office  of 
Air  Quality  Planning  and  Standards, 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park.  NC  27711.  Mr. 
Wallace's  phone  number  is  (919)  541- 
0906  or  FTS  629-0906. 

SUPPLIMCNTARY  MFOMIATtON:  The  air 

quahty  monitoring  data  supporting  the 
nonattainment  designation  of  the  former 
Group  II  and  III  areas  monitoring 
violations  of  the  PM-10  NAAQS  prior  to 
January  1, 1989  are  available  from  the 
respective  EPA  Regional  Office  which 
serves  the  State  where  the  affected  area 


is  located.  The  addresses  of  the 
Regional  Offices  are  as  follows: 

•  State  Air  Programs  Branch,  EPA 
Region  I,  J.F.K.  Federal  Building, 
Boston,  MA  02203-2211. 

•  Air  Programs  Branch,  EPA  Region  II. 
26  Federal  Plaza,  New  York,  NY 
10278. 

•  Air  Programs  Branch,  EPA  Region  III, 
841  Chestnut  Building,  Philadelphia, 
PA  19107. 

•  Air  Programs  Branch,  EPA  Region  IV, 
345  Courtland  Street,  NE.,  Atlanta,  GA 
30365. 

•  Air  and  Radiation  Branch,  EPA 
Region  V,  230  South  Dearborn  Street, 
Chicago,  IL  60604. 

•  Air  Programs  Branch,  EPA  Region  VI, 
1445  Ross  Avenue,  Dallas,  TX  75202- 
2733. 

•  Air  Branch,  EPA  Region  VII,  726 
Minnesota  Avenue,  Kansas  City,  KS 
66101. 

•  Air  Programs  Branch,  EPA  Region 
Vm,  999 18th  Street.  Denver  Place- 
suite  500,  Denver,  CO  80202-2405. 

•  Air  Programs  Branch.  EPA  Region  IX. 
75  Hawthorne  Street,  San  Francisco, 
CA  94105. 

•  Air  Programs  Branch,  EPA  Region  X. 
1200  Sixth  Avenue,  Seattle,  WA  98101. 

L  Background 

A.  1987  Revision  of  the  NAAQS  for 
Particulate  Matter 

On  luly  1, 1987  EPA  revised  the 
NAAQS  for  particulate  matter,  replacing 
total  suspended  particulates  (TSP)  as 
the  indicator  for  particulate  matter  with 
a  new  indicator  that  included  only  those 
particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  a  nominal  10 
micrometers  (called  "PM-10 ")  (see  52  FR 
24634).  At  the  same  time  EPA  set  forth 
regulations  for  implementing  the  revised 
particulate  matter  standards  and 
announced  EPA's  State  implementation 
plan  (SIP)  development  policy 
elaborating  PM-10  control  strategies 
necessary  to  assure  attainment  and 
maintenance  of  the  PM-10  NAAQS  (see 
generally  52  FR  24872).  The  EPA 
adopted  a  PM-10  SIP  development 
policy  dividing  all  areas  of  the  country 
into  three  categories  based  on  their 
probability  of  violating  the  new 
NAAQ& 

1.  Areas  with  a  strong  likelihood  of 
violating  the  PM-10  NAAQS  and 
requiring  substantial  SIP  adjustment 
were  placed  in  Group  I. 

2.  Areas  where  attainment  of  the  PM- 
10  NAAQS  was  possible  and  existing 
SIP'S  needed  less  adjustment  were 
placed  in  Group  IL 

3.  Areas  with  a  strong  likelihood  of 
attaining  PM-10  NAAQS  and  therefore 
needing  adjustment  only  to  their 


preconstruction  review  program  and 
monitoring  network  were  placed  in 
Group  III  (see  52  FR  24672,  24679-24682). 

B.  Prior  Listing  of  the  Modification  to 
PM-10  Group  I.  II.  and  III  Areas 

In  accordance  with  the  standards, 
policies,  and  regulations  published  on 
July  1, 1967  for  revising  and 
implementing  the  new  particulate  matter 
standard,  EPA  identified  and  listed  the 
Group  I  and  Group  II  areas  in  each  State 
in  a  notice  published  on  August  7, 1987 
(see  52  FR  29383).  The  1987  notice  also 
indicated  that  any  area  of  the  country 
not  listed  as  Group  I  or  II  was  placed  in 
Group  III  (see  52  FR  29383). 

The  EPA  subsequently  modified  the 
identification  for  three  areas  and 
aimoimced  these  revisions  in  a  notice 
published  on  March  28, 1989  (see  54  FR 
12620).  Specifically,  the  1989  notice 
indicated  that  Porter  County,  Indiana, 
was  changed  from  Group  1  to  Group  II; 
Mono  Basin,  California,  was  changed 
from  Group  III  to  Group  D;  and 
Sandpoint,  Idaho,  was  changed  from 
Group  I  to  Group  II. 

On  October  31. 1990  EPA  published 
technical  corrections  modifying  the 
identification  of  the  locations  of  concern 
for  some  of  the  areas  previously 
identified  as  Group  I  and  II  areas  (see  55 
FR  45799).  When  EPA  listed  the  initial 
groupings  for  areas  in  the  August  1987 
notice,  the  Group  I  and  II  areas  of 
concern  were  generally  described  as 
cities,  towns,  counties,  or  plaiming 
areas.  The  EPA  indicated  at  that  time 
that  these  descriptions  were  only  the 
initial  definitions  of  the  areas  to  be 
investigated  in  the  SIP  development 
process  and  would  be  better  defined 
later.  The  modifications  to  the 
identification  of  the  Group  I  and  II  areas 
announced  in  the  October  1990  notice 
specifically  defined  and  delineated  the 
boundaries  of  the  Group  I  and  Group  II 
areas  in  question  based  on  Information 
obtained  in  the  SIP  development  process 
and  EPA  guidelines  and  procedures  for 
determining  particulate  matter 
boundaries.  Generally,  prior  to 
modifying  the  identification  of 
boundaries  in  the  October  1990  notice, 
EPA  consulted  with  the  affected  States, 
reviewed  technical  information,  and 
was  guided  by  applicable  EPA  policy. 
Weighing  these  various  factors,  EPA  set 
the  boundaries  it  believed  appropriate. 

n.  Today's  Action 

On  March  15, 1991  (56  FR  11101),  EPA 
announced  the  designations  and 
classifications  occurring  for  PM-10  by 
operation  of  law  upon  enactment  of  the 
Act  (the  "initial  PM-10  nonattainment 


areas").'  Sections  107(d)(2)(A) 
(referencing  section  107(d)(4) 
designations)  and  188(a)  of  the  Act 
specify  that  EPA  must  make  these 
announcements.  In  the  March  1991 
notice,  EPA  explained  the  operative 
legal  provisions  governing  the 
designation  and  classification  of  these 
initial  areas  (see,  e.g..  sections 
107(d)(4)(B)(i).  (ii),  (iii),  and  188(a)  of  the 
Act).  The  EPA  also  provided  an 
opportunity  for  the  public  to  conunent 
on  EPA's  announcement.  As  noted,  this 
did  not  stem  from  any  legal  obligation.* 
Rather,  as  a  matter  of  policy,  EPA 
requested  public  comment  on  the 
announcement  in  order  to  faciUtate 
public  participation  and  avoid 
committing  errors.  In  today's  action, 
EPA  has  responded  to  pertinent 
comments  addressing  the  March  15, 1991 
notice."  The  EPA  has  made  adjustments 


■  In  that  notice  EPA  deferred  codification  of  the 
PM-10  deiisnationt  and  claMiflcationt  until  EPA 
codifiei  the  deaignationi  and  claaaificationi  of 
area!  acroai  the  country  with  respect  to  the 
NAAQS  for  other  poUutanti.  Thi*  codification 
should  occur  sometime  within  the  next  few  months. 
As  discussed  below,  codification  of  the  designation 
of  the  initial  PM-10  nonattainment  anas  wlU 
represent  the  Agency's  final  action  on  those 
designations  within  the  meaning  of  section  307(b)  of 
the  Act  42  U.S.C.  7807(b). 

*  In  the  March  15, 1681  notice  EPA  noted  (and  has 
reiterated  in  today's  notice)  thzt  neither  the 
announcement  of  the  initial  designations  nor  the 
initial  classifications  for  PM-10  were  subiect  to  the 
requirements  for  notlce-and.commeni  rulemaking 
under  either  the  Administrative  Procedure  Act 
(APA)  (5  U.SC.  553-557)  or  secUon  307(d)  of  the  Act 
(see  generally  56  FR  11103).  Regarding  designations. 
section  107(d)(2)  of  the  Act  requires  the 
Administrator  lo  publish  a  notice  announcing 
deaignations  occurring  pursuant  lo  section  107(d)(4). 
but  explicitly  provides  thsl  such  announcement  is 
not  subject  to  APA  notice-andKxnnmenI  rulemaking 
procedure*.  Thus.  Congress  has  expressly  exempted 
from  the  notice-and-comment  procedural 
requirements  of  the  APA  the  announcement  of  those 
areas  designated  nonaiuinroent  for  PM-10  by 
operation  of  law  under  section  107(dH4KB). 
Regarding  classirications,  section  lS8(a)  of  the  Act 
requires  the  Administrator  to  publish  s  notice 
announcing  the  classifications  of  these  areas. 
Section  188(a)  explicitly  stales  that  the  provisions  o< 
section  172(a)(1)(B)  pertaining  lo  lack  of  notice  and 
comment  and  judicial  review  shall  apply  when  the 
Administrator  announces  these  classirications. 
Section  172(a)(1)(B),  in  turn,  expressly  exempts  the 
classification  announcement  from  the  notice-and- 
comment  procedures  set  forth  in  5  U.S.C  553-587. 

•  The  EPA  received  many  pertinent  comments  in 
direct  response  to  the  notice  However,  EPA  has 
attempted  also  lo  respond  to  pertinent  comments 
received  from  affected  States  submitted  in  response 
to  another  Agency  action.  In  January  and  February 
of  Ism.  EPA  Regional  Administrator*  provided 
letter*  to  the  Nation's  Governors  explaining  some  of 
the  specific  Bute  actions  that  were  lo  be  completed 
in  order  to  initiate  implementation  of  title  I  of  the 
Act  as  recently  amended  by  the  IBBO  Amendments 
("RA  l^etters").  Regarding  PM-ia  for  example,  EPA 
informed  the  Governors  of  those  areas  designated 
nonatulnment  for  PM-10  by  operation  of  law  upon 
enactment  of  the  Act  and  explained  some  of  the  SIP 
requiremaots  apphcabl*  to  such  areas  under  the 
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to  the  initial  PM-10  nonattaininent  areas 
in  light  of  the  comments,  where  EPA 
believed  appropriate  and  where  there 
was  a  legal  basis  to  do  so. 

A.  Legal  Fnmework 

Section  107(d)(4)(B)(i)  of  the  Act 
clearly  specifies  those  former  Croup  I 
areas  that  were  designated 
nonattainment  at  enactment.  That 
provision  states  that  each  former  Group 
I  area  identified  in  52  FR  29383  (August 
7, 1987)  or  modified  before  enactment  of 
the  Act  (November  15, 1990)  is 
designated  nonattainment  for  PM-10.  As 
discussed  previously,  the  Federal 
Register  notice  published  on  October  31, 
1990  (55  FR  45799)  clarified  or 
"modified"  EPA's  identiricafion  of  the 
Group  I  areas  listed  in  the  August  1987 
notice*  Thus,  as  explicitly  provided  by 
the  statute,  the  Croup  I  areas  listed  in 
the  October  1990  notice  became 
nonattainment  for  PM-10  by  operation 
of  law  upon  enactment  of  the  Act  on 
November  15, 1990.  The  EPA,  then, 
announced  that  these  areas  were  among 
the  initial  PM-10  nonattainment  areas  in 
its  March  15, 1991  Federal  Re^ster 
notice.  Because  the  Act  explicitly 
provided  that  the  former  Group  I  areas 
identi^ed  in  the  October  1990  notice 
became  nonattainment  for  PM-10  by 
operation  of  law  at  enactment,  EPA 
believes  the  law  generally  prohibits  any 
modification  of  these  areas  at  this 
juncture.  The  one  exception  is  where, 
before  enactment  EPA  committed  error 
in  identifying  and/or  modifying  a  Group 
I  area  as  referenced  in  section 
107{d){4)(B)(i)oftheAct. 

There  are  a  few  circumstances  where 
there  is  evidence  that  EPA  intended  that 
the  boundary  for  a  Group  I  area 
identified  and/or  modified  in  its 
October  31, 1990  Federal  Register  notice 
(and  reiterated  in  the  March  1991 
announcement  of  initial  PM-10 
nonattainment  areas)  be  different  and 
through  administrative  oversight  or 
other  error  failed  to  so  provide.*  In  one 


reviled  law.  By  theae  lattera  EPA  aUo  initiated  the 
proceta  of  redealgDating  additional  areat  at 
nonattainment  for  PM-ia  pursuant  to  lection 
107(dM3)  of  the  Act.  Sechoo  107(dM3)  expreaaly 
provides  an  opportunity  for  State  participation  to 
redesignating  additional  PM-10  nonattainment 
areaa.  Section  107td)(4HB).  the  proviaioo  addressing 
designation  of  the  initial  PM-10  ouoattainment 
areas  (i*_  those  occurring  by  operation  of  law  upon 
•nactmeot),  does  oot  contemplate  such  a  process. 
Nevertheless,  some  Covemora  and  State  agency 
officials  submitted  comments  on  the  initial  areaa  in 
responding  to  EPA's  suggested  additional 
nooattainment  araas.  The  BPA  has  responded  to 
any  such  pertinent  comments  in  this  noUca. 

*  Pre-enactnent  modifications  to  the  Ai^ust  19S7 
notice  were  also  made  m  the  Fsdaral  Rafialar  mMsm 
pabiiabad  oo  March  28.  ISO),  discussed  previo«isly. 

*  This  error  was  brought  to  EPA's  attenliaD  In 
I  submitted  In  response  to  EPA's  March  IS, 


instance,  for  example,  EPA  mislabeled  a 
highway  number.  EPA  has  made 
adjustments  to  the  boundaries  in  sucii 
circumstances.  Faced  with  the  choice  of 
designating  erroneous  nonattainment 
areas  or  interpreting  section 
107(d)(4)(B)(i)  such  that  it  includes  the 
areas  identified  before  enactment  in  the 
October  31. 1990  notice  but  corrected  for 
error.  EPA  believes  the  latter  approach 
the  most  reasonable."  Moreover,  EPA 
believes  that  in  providing  that  the  areas 
identified  and/or  modified  in  the 
October  31. 1990  notice  would  be 
nonattainment  areas  by  operation  of 
law  upon  enactment  of  the  1990 
Amendments.  Congress  and  the 
President  could  not  have  intended  to 
ratify  dysfunctional  or  evidently 
erroneous  boundaries  not  grounded  in 
fact.  Note  that  these  circumstances  are 
in  contrast  to  the  situation  where 
commenters  requested  modification  of  a 
former  Group  I  area  because  they 
believe,  as  a  technical  or  policy  matter, 
that  all  or  part  of  the  area  should  not  be 
designated  nonattainment.  EPA  has  not 
adjusted  former  Group  1  areas  where 
there  is  a  judgment  dispute  about  the 
proper  scope  of  the  area  or  its  very 
designation  as  nonattainment.'' 

The  prior  categorization  as  a  Group  11 
or  in  area  bears  differently  on  an  area's 
nonattainment  status,  in  comparison 
with  the  Acts'  tieatment  of  former 
Group  1  areas.  Specifically,  section 
107(d)(4)(B}(ii)  of  the  Act  states  that 
"any  area  containing  a  site  for  which  air 
quality  monitoring  data  show  a  violation 
of  the  national  ambient  air  quality 
standards  for  PM-10  before  January  1, 
1989  (as  determined  under  part  50, 
appendix  K.  of  tiUe  40  of  the  Code  of 
Federal  Regulations)  is  hereby 
designated  nonattainment  for  PM-10."  * 


1991  announcement  or  In  EPA's  re^■iew  of  Its 
records  in  preparing  responses  to  comments. 

•  Further,  section  T10(k)(6)  expressly  authorizes 
the  Administrator  to  revise  designations, 
classifications,  etc  where  the  Administrator 
delenninee  that  such  designations,  cissslficationt, 
etc.  were  In  error. 

^  In  cases  where  there  are  disputes  regarding  the 
proper  scope  of  the  designation,  if  a  State  later 
makes  a  persuasive  demonstration  (SIP  equivalent) 
that  EPA's  facttial  condusiona  In  identifying  a 
former  Group  1  ares  were  in  error,  the  Agency  will 
consider  whether  it  would  be  appropriate  to  correct 
the  error  relying  on  the  authorily  in  section  110(k)(0) 
of  the  Act 

'  Since  EPA  grooped  all  areas  of  the  coantry  aa  I. 
n,  or  in  when  it  revised  the  PM-10  NAAQS  (see 
previous  discussion)  and  because  all  former  Group  I 
areas  were  designated  nonattainment  by  operation 
of  law  under  section  107(d)(4)(BMI),  the  refereoc*  to 
"any  area"  in  section  107(d)(4)fB)(ii)  de  facto 
apptiea  to  alt  areas  formerly  pouped  aa  U  and  UL 

That  all  fonnar  Group  I  areas  would  be 
designated  nonattainment  by  operation  of  law  upoa 
enactment  of  the  Act.  while  former  Croup  Il/m 
areas  would  have  to  measure  a  violation  prior  to 
Janoaiy  1.  tSBB  to  be  ao  desigaaled.  la  grounded  in 


The  language  of  section  107(d)(4)(B)(ii) 
suggests  that  EPA  has  more  discretion  in 
determining  which  of  the  former  Group 
II  and  III  areas  were  designated 
nonattainment  by  operation  of  law  upon 
enactment  of  the  Act.  For  example.  EPA 
must  exercise  some  judgment  in 
construing  what  is  a  violation  within  the 
meaning  of  40  CFR  part  50.  appendix  K, 
to  the  extent  these  regulations  leave 
discretion, 

Further,  section  107(d)(4)(B)(ii)  does 
not  define  the  boundaries  of  "any  area" 
measuring  a  pre-1989  violation.  The  Act 
does,  however,  set  forth  a  revised 
definition  of  nonattainment  area  for 
purposes  of  section  107(d]  designations 
generally.  Specifically,  section 
107(d)(l)(A)(i)  of  Uic  Act  defines  a 
nonattainment  area  as  "any  area  that 
does  not  meet  (or  that  contributes  to 
ambient  air  quality  in  a  nearby  area  that 
does  not  meet)  the  national  primary  or 
secondary  ambient  air  quality  standard 
for  the  pollutant."  Thus,  coincident  with 
providing  that  certain  former  Group  II 
and  III  areas  were  designated 
nonattainment  by  operation  of  law  at 
enactment,  the  Act  provided  a  standard 
to  govern  the  scope  of  what  that  area 
should  be.  This  definition  suggests  that 
EPA  must  apply  its  expertise  and 
knowledge  to  isolate  as  nonattainment 
any  area  it  believes  violates  the 
standard  or  any  area  that  significantly 
contributes  to  such  violation  in  a  nearliy 
area.'  Further,  nonattainment  area 
definition  is  being  apptied  to  these  areas 
for  the  first  time  since  under  EPA's  pre- 
enactment  grouping  scheme  they  were 
not  designated  nonattainment.  The  EPA 
therefore  believes  that,  consistent  with 
this  new  standard,  it  has  some 
discretion  to  apply  its  technical 
expertise  and  appropriately  adjust  the 
boundaries  of  the  former  Croup  II  or  III 
areas  for  purposes  of  determining  which 


some  logic  and  reason.  As  noted  above,  when  EPA 
placed  areas  of  the  coantry  into  Croups  1.  0.  or  m. 
Croup  I  areas  were  those  with  a  strong  likelihood  of 
violating  the  PM-10  standarxi 

*  In  the  context  where  the  Agency  has  adjusted 
the  boundaries  of  a  former  Croup  n  or  III  area 
because  It  contributes  to  a  violation  in  a  nearby 
area,  the  Agency  has  construed  the  definition  of 
nonattainment  area  to  require  some  material  or 
significant  contribution  to  such  a  violation.  The 
Agency  beheves  that  something  greater  than  a 
molecular  impact  is  required.  Further.  EPA  has 
adjusted  the  boundaries  of  former  Group  U  and  IB 
areas  designated  nonattainment  in  reliance  on  it* 
general  technical  expertise  and  has  not  conductedl 
for  example,  rigorous  modeling  analysis.  The 
timeframes  set  forth  in  the  statute  do  not 
contemplate  such  detailed  analysis.  Par  axample, 
the  law  mandates  that  all  of  the  areas  designated 
nonaltalomenl  by  operation  of  law  upon  enactment 
of  the  Act  must  submit  SIP  revisions  by  November 
15,  IWl.  Soeb  tight  deadlines  do  not  afford  time  for 
more  sophisticalad  technical  anatysis. 


Federal  Registc 

areas  were  actually  designate 
nonattainment  by  operation  o 
Where  appropriate,  EPA  ha 
both  types  of  discretion  in  res 
comments  addressing  former  i 
and  in  areas  that  were  annou 
initial  PM-10  nonattainment  s 
Marc:h  1991  notice.  Specificall 
considered  whether  a  violatio 
the  meaning  of  part  50,  appen 
occurred  and  EPA  has  adjuste 
nonattainment  area  boundarii 
those  areas  based  on  the  stan 
forth  in  section  107(d)(l)(A)(i) 

B.  Responses  to  Comments 

1.  Former  Group  I  Areas 

a.  Hoyden/Miami  Planning 
Arizona.  Comments  were  sub 
behalf  of  ASARCO,  Incorpors 
(ASARCO).  addressing  EPA's 
designation  of  the  Hayden/M 
Planning  Area  in  Arizona  as  t 
PM-IG  nonattainment  area.  A 
acknowledged  that  as  a  forme 
area  "the  'i^ayden/Miami'  Gr 
identified  in  the  notice  publisl 
FR  29383  on  August  7, 1987.  m 
designated  a  nonattainment  a 
However.  ASARCO  stated  thi 
March  1991  notice  "expands  t 
boundaries  of  the  Hayden/Mi 
nonattainment  area  far  beyon 
limits  of  the  planning  area  use 
state  when  developing  its  PM 
Hayden."  ASARCO  comment 
these  boundaries  are  unsuppc 
ambient  monitoring  data,  inJfo 
the  State  of  Arizona  discover 
SIP  development  for  the  Grou 


'"  Former  Croup  0  areas,  for  examp 
extreme  case,  dearly  compelling  EPA 
discretion  in  thw  way.  The  August  198 
1990  Federal  Raglstar  notices  stated  tti 
a  State  not  listed  as  Croup  1  or  II  is  co 
Group  ra  (see  52  PR  29384  and  55  FR  4 
EPA  determined  that  such  an  area  me. 
violation  of  the  PM-10  staixlard  prior 
I960,  it  would  be  irratloaal  for  the  Agi 
designate  as  nonattainment  entire  por 
far  removed  from  and  not  significantlj 
to  the  area  monitoring  the  violaUon.  R 
must  exercise  some  judgmeoL 

' '  In  contrast  unless  EPA  has  comi 
error,  the  statute's  treatment  of  formei 
areas  does  not  contetnplate  such  adjui 
mentioned,  the  proviaioo  of  the  Act  ac 
nonattainment  designation  of  former  ( 
is  quite  specific.  Section  107|d)(4)(BKi! 
nonattainment  designation  of  "each  ai 
in  52  FR  29383"  or  as  sutMequeotly  mo 
the  date  of  enactment  of  the  Act  Thui 
specifies  "each  area"  that  was  designs 
nonattainment  The  B'A  cannot  rely  o 
definition  of  nonattainment  to  adjual  I 
The  EPA  believes  sorb  adjustment  wc 
contravene  the  general  canon  of  statui 
constructior  that  %vhen  interpreting  th 
provisions  control  those  that  are  more 
this  case.  EPA  believes  that  Congress 
that  former  Croup  I  areas  will  be  nooi 
and  EPA  cannot  rely  on  the  general  di 
nonattainment  area  to  adjust  the  bour 
these  area. 
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The  language  of  section  107(d)(4)(B)(ii) 
suggests  that  EPA  has  more  discretion  in 
determining  which  of  the  former  Group 
II  and  III  areas  were  designated 
nonattainment  by  operation  of  law  upon 
enactment  of  the  Act.  For  example,  EPA 
must  exercise  some  judgment  in 
construing  what  is  a  violation  within  the 
meaning  of  40  CFR  part  50,  appendix  K. 
to  the  extent  these  regulations  leave 
discretion. 

Further,  section  107(d)(4)(B)(ii)  does 
not  define  the  boundaries  of  "any  area" 
measuring  a  pre-1989  violation.  The  Act 
does,  however,  set  forth  a  revised 
definition  of  nonattainment  area  for 
purposes  of  section  107(d]  designations 
generally.  Specifically,  section 
107(d)(l)(A)(i)  of  the  Act  defines  a 
nonattainment  area  as  "any  area  that 
does  not  meet  (or  that  contributes  to 
ambient  air  quality  in  a  nearby  area  that 
does  not  meet)  the  national  primary  or 
secondary  ambient  air  quality  standard 
for  the  pollutant."  Thus,  coincident  with 
providing  that  certain  former  Group  11 
and  III  areas  were  designated 
nonattainment  by  operation  of  law  at 
enactment,  the  Act  provided  a  standard 
to  govern  the  scope  of  what  that  area 
should  be.  This  definition  suggests  that 
EPA  must  apply  its  expertise  and 
knowledge  to  isolate  as  nonattainment 
any  area  it  believes  violates  the 
standard  or  any  area  that  significantly 
contributes  to  such  violation  in  a  nearliy 
area.'  Further,  nonattainment  area 
definition  is  being  applied  to  these  areas 
for  the  flrst  time  since  imder  EPA's  pre- 
enactment  grouping  scheme  they  were 
not  designated  nonattainment.  The  EPA 
therefore  believes  that,  consistent  with 
this  new  standard,  it  has  some 
discretion  to  apply  its  technical 
expertise  and  appropriately  adjust  the 
botuidaries  of  the  former  Group  II  or  III 
areas  for  purposes  of  determining  which 


some  logic  end  reason.  As  noted  above,  when  EPA 
placed  areas  of  the  coantry  into  Croups  I.  0.  or  IB, 
Group  I  areas  were  those  with  a  strong  likelihood  of 
violating  the  PM-10  standard. 

*  In  the  context  where  the  Agency  has  adjusted 
the  boundaries  of  a  former  Croup  H  or  III  area 
because  II  contributes  to  a  violation  in  s  nearby 
area,  the  Agency  has  construed  the  deflnltioo  of 
nonaltaimneni  area  to  require  some  material  or 
significant  contribution  to  such  a  violation.  The 
Agency  beUeves  that  something  greater  than  a 
molecular  imped  is  required  Further,  EPA  has 
adjusted  the  boundaries  of  former  Croup  U  and  lU 
areas  designated  nonattainment  in  reliance  on  it* 
general  technical  expertise  and  has  not  conducted, 
for  example,  rigorous  modeling  analysis.  The 
timeframe*  s*4  forth  in  the  statute  do  not 
contemplate  such  detailed  analysis.  For  example, 
the  law  mandates  thai  all  of  the  areas  designated 
nonallaiDmenI  by  operation  of  law  upon  enactment 
of  the  Act  must  submit  SIP  revisions  by  November 
15,  IWl.  Such  tight  deadlines  do  not  afford  time  for 
more  sophisticalad  technical  analysis. 


areas  were  actually  designated 
nonattainment  by  operation  of  law.'" 

Where  appropriate.  EPA  has  exercise 
both  types  of  discretion  in  responding  to 
comments  addressing  former  Croup  U 
and  in  areas  that  were  announced  as 
initial  P%4-10  nonattainment  areas  in  the 
March  1991  notice.  Specifically,  EPA  has 
considered  whether  a  violation  within 
the  meaning  of  part  50,  appendix  K, 
occurred  and  EPA  has  adjusted 
nonattainment  area  boundaries  for 
those  areas  based  on  the  standard  set 
forth  in  section  107(d)(l}{A)(i).>  > 

B.  Responses  to  Comments 

1.  Former  Group  I  Areas 

a.  Hayden/Miami  Planning  Area, 
Arizona.  Comments  were  submitted  on 
behalf  of  ASARCO,  Incorporated 
(ASARCO).  addressing  EPA's 
designation  of  the  Hayden/Miami 
Planning  Area  in  Arizona  as  an  initial 
PM-10  nonattainment  area.  ASARCO 
acknowledged  that  as  a  former  Group  I 
area  "the  'Hayden/Miami'  Group  I  area 
identified  in  the  notice  published  at  52 
FR  29383  on  August  7. 1987.  must  be 
designated  a  nonattainment  area  *  *  *  " 
However,  ASARCO  stated  that  the 
March  1991  notice  "expands  the 
boundaries  of  the  Hayden/Miami 
nonattainment  area  far  beyond  the 
limits  of  the  planning  area  used  by  the 
state  when  developing  its  PM-10  SIP  for 
Hayden."  ASARCO  commented  that 
these  boundaries  are  unsupported  by 
ambient  monitoring  data,  information 
the  State  of  Arizona  discovered  in  its 
SIP  development  for  the  Group  I  area. 


'"  Former  Group  0  areas,  for  example,  present  an 
extreme  case,  dearly  compelling  EPA  to  exercise 
discretion  in  thin  way.  The  August  1987  and  October 
1990  Federal  Register  notice*  stated  that  any  area  of 
a  State  not  listed  as  Croup  1  or  U  is  considered  Io  be 
Group  ra  (see  52  PR  29384  and  55  FR  45799).  Where 
EPA  determined  that  such  an  area  measured  a 
violation  of  the  PM-10  standard  prior  to  January  1. 
1960.  it  would  be  irrational  for  the  Agency  to 
designate  as  nonattainment  entire  portions  of  States 
far  removed  from  and  not  significantly  contributing 
to  the  area  monitoring  the  violation.  Rather.  EPA 
must  exercise  some  judgment. 

' '  In  contrasL  unless  EPA  has  committed  an 
error,  the  statute's  trea  tment  of  former  Croup  I 
areas  does  not  contemplale  such  adjustment  As 
mentioned,  the  provtsioo  of  the  Act  addressing  the 
nonattainment  designation  of  former  Group  i  areas 
is  quite  specific.  Section  107(d)(4)(B)(i)  calls  for  the 
nonattainment  designation  of  "each  area  identified 
in  S2  FR  29383"  or  as  subsequently  modified  before 
the  date  of  enactment  of  the  Act  Thus,  the  law 
specifies  "each  area"  that  was  designated 
nonattainment.  The  D'A  cannot  rely  on  the  Act's 
definition  of  nonattainment  to  adjual  these  area. 
The  EPA  believes  such  adjustment  would 
contravene  tit*  general  canon  of  statutory 
constructlor  thai  vifhen  interpreting  the  Act  speclTic 
provisions  control  those  that  are  more  general.  In 
this  case.  EPA  believes  that  Congress  has  specified 
that  former  Croup  I  areas  will  be  nonattainment 
and  EPA  cannot  rely  on  the  general  definition  of 
nonattainment  area  to  adjust  the  boundaries  of 
these  area. 


EPA  guidance  documents,  and  the 
language  of  the  amended  law. 
Consequently,  ASARCO  requested  that 
the  boundaries  of  the  area  be 
substantially  revised. 

ASARCO  has  misinterpreted  the  legal 
weight  of  the  October  1990  notice.  In  its 
August  1987  notice,  EPA  only  generally 
referenced  the  "Hayden/Miami  area."  In 
the  October  1990  notice,  EPA  modified 
and  clarified  this,  enumerating  In  detail, 
portions  of  the  Hayden/Miami  planning 
area  deemed  Group  I.  These 
modifications,  in  turiL  were  adopted  by 
operation  of  law  upon  enactment  of  the 
Act  (see  section  107(d](4](B)(i)]. 

ASARCO  argues  that  EPA  can 
disregard  the  boundaries  in  the  October 
1990  notice  because  it  "did  not  'modifly]' 
the  'identification'  of  PM-10 
nonattainment  areas;  rather,  that  notice 
defined  the  boundaries  of  nonattainment 
areas  that  had  already  been  identified  in 
previous  notices."  This  extreme  reading 
of  section  107(d)(4)(B](i)  has  no  basis  in 
reason.  An  area  is  identified  by  its 
boundaries.  Thus,  when  EPA  modified 
the  botmdary  of  a  Group  I  area  in  its 
October  1990  notice,  it  was  modifying 
the  identification  of  the  area  as  section 
107(d)(4)(B)(i)  expressly  contemplates. 

ASARCO  also  argues  that  the  October 
1990  notice  is  not  within  the  intended 
ambit  of  section  107(d}(4)(B)(i]  because 
the  operative  language  appeared  in  the 
legislative  history  before  the  publication 
of  the  October  notice.  This  argument 
ignores  the  express  and  plain  meaning 
of  the  text  of  section  107(d){4)(B)(i).  That 
provision  states  that  any  modification  of 
the  August  1967  notice  "before  the  date 
of  enactment  of  the  Act"  is  effective.  It 
clearly  does  not  state,  for  example,  that 
only  modifications  occurring  before 
legislation  or  legislative  history  was 
introduced  are  effective,  as  the 
commenter  apparently  believes  it  should 
be  read. 

The  EPA  has  no  basis  to  disregard  the 
boundaries  for  this  former  Group  I  area 
as  modifled  in  the  October  1990  notice 
and  adopted  by  operation  of  law. 
ASARCO  argues,  for  example,  that  EPA 
should  adjust  the  boundaries  because 
they  are  inconsistent  with  the  Group  I 
SIP  develop  for  that  area,  monitoring 
data,  and  EPA  guidance  dociunents. 
That  the  State  of  Arizona  was 
developing  a  SIP  focusing  on  certain 
portions  of  this  former  Group  I  area 
does  not  compel  EPA  either  to  agree 
with  the  SIFs  scope  or  to  adjust  the  area 
boundaries  to  comport  with  that  scope. 
In  fact  EPA  has  taken  no  action  on  the 
former  Group  I  SIP  for  this  area. 
Generally,  prior  to  modifying  the 
boundaries  in  the  October  1990  notice, 
EPA  consulted  with  the  affected  States. 


reviewed  technical  information,  and 
was  guided  by  applicable  EPA  pohcy. 
Weighing  these  various  factors,  EPA  set 
the  boundaries  it  believed  appropriate, 
and  00  November  IS,  1990  these 
boundaries  were  adopted  as  the 
nonattainment  boundaries  for  the  former 
Group  I  area  in  question. 

The  Governor  of  Arizona  also 
submitted  comments  addressing  the 
Hayden/Miami  PM-10  nonattainment 
area.  The  Governor  commented  that  the 
State  has  submitted  a  SIP  demonstrating 
attainment  in  the  Hayden  area.  He  also 
commented  that  since  1988,  monitoring 
in  the  vicinity  of  industrial  soutrces  at 
Miami  has  not  revealed  any  violations 
of  the  PM-10  standards.  The  Governor 
stated  that  the  State  of  Arizona  "will  be 
submitting  a  SIP  revision  to  designate 
only  the  area  within  T5S,  RISE  as 
nonattainment."  However,  in  an 
attachment  to  the  Governor's  letter,  he 
provided  a  more  detailed  and 
apparently  inconsistent  description  of 
portions  of  Hayden  that  the  Governor 
believed  should  be  designated 
nonattainment 

As  indicated  in  response  to 
ASARCO's  comments,  there  is  no 
evidence  that  EPA  intended  to  provide 
boundaries  for  the  Hayden/Miami  area 
that  are  different  from  those  identified 
in  the  October  1990  notice  and 
announced  in  EPA's  March  1991  notice 
in  reliance  on  the  October  notice. 
Essentially,  there  is  no  evidence  of  EPA 
error.  Moreover,  as  explained  in  the 
response  to  ASARCO's  comments,  EPA 
is  in  no  way  obligated  to  set 
nonattainment  boundaries  for  former 
Group  I  areas  according  to  the  scope  of 
the  State's  Implementation  plan  for  the 
former  Group  I  area.  In  fact  EPA  has 
taken  no  action  on  the  former  Group  I 
SIP  for  this  area.  In  sum.  the  boundaries 
for  this  initial  PM-10  nonattaimnent 
area  will  remain  as  set  forth  in  the 
March  15, 1991  Federal  Register  notice. 

b.  New  Haven,  Connecticut  The 
Governor  of  Connecticut  and  the  State 
of  Connecticut  Department  of 
Environmental  Protection  (CDEP) 
submitted  comments  requesting  diat  the 
boundaries  for  the  New  Haven 
nonattaimnent  area  be  modified  to 
include  only  that  portion  of  the  city  east 
of  the  Quinnipiac  River.  The  CDEP 
noted  that  CDEP  staff  had  sought  to 
have  the  boundary  revised  in  the 
October  31, 1990  notice  but  that  EPA 
had  informed  them  that  "a  municipality 
was  the  smallest  geographic  area  that 
could  be  designated."  The  CDEP  also 
commented  diat  CDEP  staff  were  told  by 
EPA  that  the  State  would  have  another 
opportunity  to  refine  the  boundaries. 
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The  EPA  regrets  any 
miscommunication  between  Connecticut 
and  EPA  that  may  have  occurred  when 
discussing  the  modification  of  Group  I 
areas  for  the  October  1990  notice. 
However,  Connecticut  has  not  submitted 
any  documentation  indicating  that  EPA 
committed  an  error  in  designating  the 
City  of  New  Haven  as  an  initial  PM-10 
nonattainment  area,  in  reliance  on  the 
October  1990  notice.  There  is  no 
evidence  that  EPA  intended  that  the 
boundaries  for  this  area  be  different 
from  those  set  forth  in  the  March  notice 
and  through  administrative  oversight  or 
other  error  failed  to  so  provide.  Thus, 
the  City  of  New  Haven  is  a  PM-10 
nonattainment  area,  as  described  in  the 
March  1991  notice. 

c.  Pinehurst,  Idaho.  The  Administrator 
of  the  Idaho  Division  of  Environmental 
Quality  (IDEQ).  on  behalf  of  the 
Governor,  requested  that  EPA 
significantly  adjust  the  City  of  Pinehurst 
nonattainment  area.  Believing  the 
nonattainment  problem  in  this  area  to 
be  a  valley  airshed  problem,  IDEQ 
requested  that  EPA  expand  the 
boundaries  to  include  additional 
townships  along  Silver  Valley. 

There  is  no  documented  evidence  that 
EPA  committed  an  error  when  it 
modified  the  boundary  for  this  area  in 
its  October  1990  notice  or  as  reiterated 
in  its  March  1991  notice  announcing  the 
initial  PM-10  nonattainment 
designations.  Thus,  there  is  no  basis  to 
alter  the  boundaries  identified  as  the 
"City  of  Pinehurst"  and  set  forth  in  the 
March  1991  notice. 

Nevertheless,  to  the  extent  that  the 

boundaries  described  in  the  State's 

correspondence  are  broader  than  those 

initially  designated  nonattainment,  EPA 

is  considering  whether  the  State's 

submittal  should  be  treated  as  an 

unsolicited  redesignation  request  within 

the  meaning  of  section  107(d)(3)(D)  of 

the  Act.  Under  that  provision  EPA  must 

"approve  or  deny"  a  revised  designation 

"(wjithin  18  months  of  receipt  of  a 

complete  State  redesignation  submittal 
•  *  •  •* 

If  EPA  finds  that  the  submittal  is 
complete  and  approves  the  submittal, 
then  the  City  of  Pinehurst  and  any 
revised  nonattainment  area  surrounding 
it  in  the  Silver  Valley  will  be  subject  to 
somewhat  different  statutory  deadlines 
for  SIP  submittal,  attainment 
demonstration,  etc.  Compare,  e.g., 
section  189(a)(2)(A)  (first  SIP  for  initial 
nonattainment  area  due  1  year  from 
enactment)  and  section  189(a)(2)(B)  (first 
SIP  for  later  redesignated  nonattainment 
area  due  18  months  from  the 
nonattainment  designation).  However, 
EPA  notes  that  nothing  in  the  Act 
prohibits  the  State  from  submitting  a  SIP 


for  the  entire  area  they  have  identified 
by  November  15, 1991,  the  SIP  submittal 
deadline  applicable  to  the  portion  of  the 
area  initially  designated  nonattainment 
and  announced  in  the  March  15, 1991 
notice. 

d.  Pocatello,  Idaho.  The  Administrator 
of  the  IDEQ  submitted  information  to 
EPA  indicating  what  portion  of  the 
Pocatello  area  in  Bannock  and  Power 
counties  should  be  designated 
nonattainment.  In  the  October  1990  and 
March  1991  notices,  this  area  was  listed 
as  "City  of  Pocatello."  Both  of  those 
notices  identified  Bannock  and  Power  as 
the  affected  counties.  After  reviewing 
IDEQ's  submittal,  EPA  realized  that  the 
"City  of  Pocatello"  sits  only  in  Bannock 
County.  Thus,  there  is  a  discoiuiect  or 
gap  between  EPA's  listing  of  the  "City  of 
Pocatello"  as  the  nonattainment  area  for 
both  Bannock  and  Power  Counties. 

As  evidenced  by  its  listing  of  both 
counties,  EPA  intended  to  include  that 
portion  of  the  Pocatello  area  in  both 
Baimock  and  Power  Counties  in  the 
October  1990  notice.  The  EPA  now 
realizes  that  listing  was  in  error.  This 
error,  then,  was  adopted  inadvertently 
in  EPA's  March  1991  notice  announcing 
the  initial  nonattainment  areas  for  PM- 
10.  The  EPA  corrects  this  error  in 
today's  notice  as  explained  in  the  "Legal 
Framework"  discussion  above.  The  EPA 
has  clarified  the  boundary  for  this  area 
consistent  with  IDEQ's  request  and 
EPA's  original  intent. 

The  Shoshone-Bannock  Tribes  also 
submitted  information  addressing  the 
boundary  for  the  Pocatello 
nonattaimnent  area.  The  Tribes 
indicated  that  they  agreed  with  the 
clarification  and  expansion  of  the 
Pocatello  nonattainment  area  as 
indicated  in  IDEQ's  submittal.  They  also 
requested  that  EPA  include  an 
additional  section  which  they  said 
would  include  a  seasonally  operated 
"open  pit  silica  mine  with  a  rock 
crushing  operation  and  attendant 
storage  piles  *  *  *." 

The  EPA  has  corrected  the  error  it 
committed  with  respect  to  Pocatello  as 
described  previously.  However,  EPA 
does  not  believe  that  the  additional 
section  identified  by  the  Tribes  was 
among  those  intended  to  be  included 
with  the  initial  Pocatello  nonattaiiunent 
area.  Thus,  at  this  time,  EPA  will  not 
adjust  the  boundaries  for  this  area  to 
include  this  section.  Nevertheless,  if 
after  further  study  EPA  concludes  that 
there  is  evidence  that  this  area  violates 
the  PM-10  standards  or  significantly 
contributes  to  such  a  violation  in  a 
nearby  area,  then  EPA  would  initiate  the 
process  to  redesignate  this  area 
nonattainment  pursuant  to  section 
107(d)(3)(A)  of  the  Act. 


e.  Cook  County,  Illinois.  The  EPA 
received  no  formal  comments  about  the 
portion  of  Cook  County,  Illinois, 
designated  nonattainment  for  PM-10. 
However,  in  reviewing  records 
subsequent  to  the  publication  of  the 
March  1991  notice,  EPA  realized  that  a 
highway  number  in  the  description  of 
this  area  had  been  inadvertently 
mislabeled.  This  announcement  corrects 
that  error  in  accordance  with  the  legal 
rationale  described  above. 

f.  Presque  Isle.  Maine.  The  Maine 
Department  of  Environmental  Protection 
(MDEP)  and  the  City  of  Presque  Isle 
submitted  comments  addressing  EPA's 
designation  of  the  City  of  Presque  Isle  as 
an  initial  PM-10  nonattaiiunent  area. 
The  City  of  Presque  Isle  commented  that 
Presque  Isle  was  incorrectly  placed  in 
Group  I  in  August  1987,  the  notice  first 
amiouncing  groupings  after  EPA  revised 
the  NAAQS  for  PM-10  in  July  1987. 
Thus,  the  city  requested  that  it  be 
removed  from  nonattainment  status.  The 
MDEP  also  objected  to  the  designation 
of  the  city  as  nonattainment  and, 
alternatively,  argued  that  the  boundaries 
of  the  nonattainment  area  should  be 
reduced  to  include  a  V2  mile  radius  in 
the  city's  urban  center.  The  MDEP 
submitted  a  number  of  supporting 
documents. 

The  designation  of  Presque  Isle  as 
nonattainment  and  the  scope  of  its 
boundaries  appears  to  be  a  judgment 
dispute.  In  its  October  1990  notice,  EPA 
modified  the  boundaries  for  this  Group  I 
area  as  it  believed  appropriate.  This 
area  and  attendant  boundaries  then 
became  nonattaiiunent  for  PM-10  by 
operation  of  law  upon  enactment  of  the 
Act.  The  EPA  regrets  any 
miscommunication  between  EPA  and 
MDEP  which  may  have  occurred  during 
the  development  of  the  October  notice. 
Nevertheless,  this  is  not  a  situation 
where  EPA  intended  that  the  boundaries 
in  the  October  1990  notice  be  different 
and,  through  an  error,  failed  to  so 
provide.  Thus,  as  announced  in  EPA's 
March  1991  notice,  the  boundaries  of  the 
Presque  Isle  PM-10  nonattainment  area 
will  consist  of  the  entire  city  (see 
section  107(d)(4)(B)(i)). 

g.  Libby,  Montana.  The  State  of    . 
Montana  submitted  information  to  EPA 
in  conjunction  with  EPA's  development 
of  the  October  1990  notice.  The  EPA 
reviewed  this  information  and  intended 
to  modify  the  botuidaries  for  this  area  in 
accordance  with  the  State's  submittal. 
Through  administrative  oversight,  this 
modification  was  not  reflected  in  the 
October  1990  notice  and,  consequently, 
was  not  announced  in  the  March  1991 
notice.  The  EPA  has  corrected  that  error 
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e.  Cook  County,  Illinois.  The  EPA 
received  no  formal  comments  about  the 
portion  of  Cook  County.  Illinois, 
designated  nonattainment  for  PM-10. 
However,  in  reviewing  records 
subsequent  to  the  publication  of  the 
March  1991  notice.  EPA  realized  that  a 
highway  number  in  the  description  of 
this  area  had  been  inadvertently 
mislabeled.  This  announcement  corrects 
that  error  In  accordance  with  the  legal 
rationale  described  above. 

/  Presque  Isle.  Maine.  The  Maine 
Department  of  Environmental  Protection 
(MDEP)  and  the  City  of  Presque  Isle 
submitted  comments  addressing  EPA's 
designation  of  the  City  of  Presque  Isle  as 
an  initial  PM-10  nonattainment  area. 
The  City  of  Presque  Isle  commented  that 
Presque  Isle  was  Incorrectly  placed  in 
Group  I  in  August  1987,  the  notice  first 
announcing  groupings  after  EPA  revised 
the  NAAQS  for  PM-10  in  July  1987. 
Thus,  the  city  requested  that  it  be 
removed  from  nonattainment  status.  The 
MDEP  also  objected  to  the  designation 
of  the  city  as  nonattainment  and. 
alternatively,  argued  that  the  boundaries 
of  the  nonattainment  area  should  be 
reduced  to  include  a  Vt  mile  radius  in 
the  city's  urban  center.  The  MDEP 
submitted  a  number  of  supporting 
documents. 

The  designation  of  Presque  Isle  as 
nonattainment  and  the  scope  of  its 
boundaries  appears  to  be  a  judgment 
dispute.  In  its  October  1990  notice.  EPA 
modified  the  boundaries  for  this  Group  I 
area  as  it  believed  appropriate.  This 
area  and  attendant  boundaries  then 
became  nonattainment  for  PM-10  by 
operation  of  law  upon  enactment  of  the 
Act.  The  EPA  regrets  any 
miscommunication  between  EPA  and 
MDEP  which  may  have  occurred  during 
the  development  of  the  October  notice. 
Nevertheless,  this  is  not  a  situation 
where  EPA  intended  that  the  boundaries 
in  the  October  1990  notice  be  different 
and.  through  an  error,  failed  to  so 
provide.  Thus,  as  announced  in  EPA's 
March  1991  notice,  the  boundaries  of  the 
Presque  Isle  PM-10  nonattainment  area 
will  consist  of  the  entire  city  (see 
section  107(d)(4)(B]{i)). 

g.  Libby,  Montana.  The  State  of    . 
Montana  submitted  information  to  EPA 
in  conjunction  with  EPA's  development 
of  the  October  1990  notice.  The  EPA 
reviewed  this  information  and  intended 
to  modify  the  boundaries  for  this  area  in 
accordance  with  the  State's  submittal. 
Through  administrative  oversight,  this 
modification  was  not  reflected  in  the 
October  1990  notice  and,  consequently, 
was  not  announced  in  the  March  1991 
notice.  The  EPA  has  corrected  that  error 


in  today's  notice  in  accordance  with  the 
legal  rationale  described  above. 

h.  Missoula  County,  Montana.  The 
Governor  of  Montana  submitted 
comments  to  EPA  indicating  that  EPA 
committed  an  error  in  modifying  the 
Group  I  area  of  concern  for  this  county 
in  EPA's  October  1990  notice.  Through 
administrative  oversight  EPA 
inadvertently  omitted  sections  of  this 
area  that  records  indicate  it  intended  to 
include.  This  error  then  was  reiterated 
in  EPA's  March  1991  notice  announcing 
the  Initial  nonattainment  areas.  The  EPA 
has  corrected  its  error  in  accordance 
with  the  legal  rationale  explained 
above. 

/.  Butte,  Montana.  As  was  the  case 
vtrith  Libby,  the  State  of  Montana 
submitted  information  to  EPA  in 
conjunction  with  EPA's  development  of 
the  October  1990  notice  and.  after 
deciding  to  include  it  in  the  notice.  EPA 
inadvertendy  omitted  the  information. 
\s  with  Libby.  this  error  was  reiterated 
in  the  March  1991  notice  announcing  the 
initial  PM-10  nonattainment  areas.  The 
'^PA  has  remedied  its  administrative 
oversight  and  corrected  the  boundaries 
as  originally  intended  in  accordance 
with  the  legal  rationale  described  above. 

In  a  February  27, 1991  letter  to  EPA. 
the  Governor  of  Montana  submitted 
additional  information  addressing 
Libby's  PM-10  boundaries.  The 
Governor  indicated  that  Montana  had 
completed  technical  analyses  since  the 
publication  of  the  October  1990  notice 
and  submitted  detailed  boundaries.  The 
Governor  indicated  that  the  suggested 
boundaries  would  expand  the  Butte 
nonattainment  area,  as  listed  in  the 
October  1990  notice,  far  beyond  the  city 
limits.  Upon  comparing  the 
nonattainment  boundary  submitted  by 
the  Governor  and  the  corrected 
boundary  in  today's  notice.  EPA  has 
determined  that  the  boundaries  are 
similaK  however,  the  Governor's 
suggested  boundary  for  the  area  is 
slightly  broader.  There  is  no  evidence 
that  EPA  intended  to  include  the 
additional  area  identified  in  the 
Governor's  letter  when  EPA  modified 
Group  I  areas  in  the  October  1990  notice 
(or  announced  the  initial  PM-10 
nonattainment  areas  in  the  March  1991 
notice,  in  reliance  on  the  October  1990 
notice]  and  through  administrative  error 
failed  to  so  provide.  Thus,  EPA  will  not 
adjust  the  boundary  for  this  area  to 
include  the  additional  area  Identified  in 
the  Governor's  letter. 

However,  to  the  extent  that  the 
boundary  described  in  the  Governor's 
correspondence  is  broader  than  that 
listed  in  today's  notice,  EPA  will  treat 
the  Governor's  submittal  as  an 
unsolicited  request  for  redesignation 


v\rith  the  meaning  of  section  107(d)(3)(D] 
of  the  Act.  Under  that  provision,  EPA 
must  approve  or  deny  a  revised 
designation  within  18  months  of  receipt 
of  a  complete  State  redesignation 
submittal. 

If  EPA  finds  that  the  submittal  is 
complete  cmd  approves  the  submittal, 
then  the  additional  area  submitted  by 
the  Governor  for  the  Butte 
nonattainment  area  will  be  subject  to 
somewhat  different  statutory  deadlines 
for  SIP  submittal  attaiiunent 
demonstrations,  etc.  Compare,  e.g.. 
section  189(a)(2)(A)  (first  SIP  for  initial 
nonattainment  area  due  1  year  from 
enactment)  and  section  189(a)(2)(B]  (first 
SIP  for  later  redesignated  nonattainment 
areas  due  18  months  from  the 
nonattainment  designation).  However. 
EPA  notes  that  nothing  in  the  Act 
prohibits  the  State  &om  submitting  a  SIP 
for  the  entire  area  they  have  Identified 
by  November  15. 1991,  the  SIP  submittal 
deadline  applicable  to  the  portion  of  the 
area  initially  designated  nonattainment 
and  announced  in  today's  notice. 

j.  Anthony,  New  Mexico  (Dona  Ana 
County).  The  State  of  New  Mexico 
Environment  Department  (NMED) 
submitted  comments  addressing  ^e 
nonattainment  designation  of  the 
Anthony.  New  Mexico,  area.  The  NMED 
stated  that  Anthony  is  a  nu-al  fugitive 
dust  area  (RFDA)  and  under  EPA's 
"Rural  Fugitive  Dust  Policy"  (RFDP). 
"RFDA  sites  shall  not  be  designated 
nonattainment"  Further  NMED  stated 
that  EPA's  RFDP  remains  in  effect 
because  EPA  indicated  "in  the  October 
29. 1990  Federal  Register,  the  existing 
RFDA  policy  shall  remain  in  effect  until 
it  is  revised  by  EPA"  Finally,  NMED 
requested  that  former  RFDA's  now 
designated  nonattaiimient  have  most  of 
their  requirements  waived  if  EPA 
discontinues  the  RFDP. 

Two  1977  EPA  memoranda  constitute 
what  has  been  called  EPA's  "Rural 
Fugitive  Dust  Policy."  These  memoranda 
set  forth  treatment  of  areas  identified  as 
"Rural  Fugitive  Dust  Areas"  for  the 
purposes  of  attainment/nonattaiimient 
status  as  well  as  SIP  development  and 
new  source  review  under  the  Act  before 
the  1990  Amendments  (see.  e.g..  52  FR 
24716  (July  1. 1987)  (historical 
discussion)).  This  policy  was  issued 
when  TSP  was  the  indicator  for 
particulate  matter.  When  EPA  revised 
the  particulate  matter  NAAQS  in  July 
1987.  changing  the  indicator  to  PM-10. 
EPA  proposed  a  number  of  alternative 
policies.  In  that  notice  EPA  indicated 
that  the  existing  policy  would  remain  in 
e^ect  until  EPA  adopted  a  final  policy 
(see  52  FR  24716  (July  1, 1987)). 

Since  then,  the  1990  Amendiments  to 
the  Act  were  enacted.  As  discussed. 


section  107(d)(4)(B)(i)  of  the  Act 
provides  that  all  former  Group  I  areas 
were  designated  nonattaiiunent  by 
operation  of  law  upon  enactment  of  the 
Amendments.  Further,  EPA  is  unaware 
of  any  error  it  may  have  committed 
when  it  modified  the  boundary  for  the 
Anthony  area  in  its  October  1990  notice. 
Thus,  on  November  15. 1990  the 
Anthony.  New  Mexico,  area  (as  listed  in 
the  October  1990  notice)  became 
nonattaiiunent  for  PM-10  by  operation 
of  law.  The  EPA  armounced  this 
designation  in  its  March  1991  notice. 

The  EPA  believes  the  waiver 
provision  alluded  to  in  NMED's 
comments  provides  a  statutory 
alternative  to  EPA's  RFDP  (see  section 
18(f)  of  the  Act).  The  EPA  intends  to 
provide  guidance  to  the  States  on  the 
meaning  of  section  188(f)  later  this  year. 
In  the  meantime,  areas  designated 
nonattainment  for  PM-10.  including 
former  RFDA's,  should  proceed  with  SIP 
development  in  accordaiKe  with  the 
new  law. 

The  October  29. 1990  Federal  Register 
notice  referenced  by  NMED  was  EPA's 
semiannual  Regulatory  Agenda  (see  55 
FR  45134.  45198).  This  notice  is 
published  for  informational  purposes 
and  has  no  regulatory  effect  In  addition, 
the  October  publication  preceded 
enactment  of  the  Act  Any  confusion 
created  by  the  reference  to  the  RFDA  in 
that  notice  should  be  cleared  by  today's 
notice.  Finally,  EPA  notes  that  former 
RFDA's  will  receive  the  same  treatment 
that  all  other  areas  requesting  a  waiver 
will  receive.  If  EPA  fmds  that  an  area 
satisfied  the  operative  legal  standard 
then,  within  the  construction  of  the  law. 
EPA  will  waive  those  requirements  it 
believes  appropriate. 

A.  Jefferson  County,  Ohio.  Ohio  EPA 
(OEPA)  submitted  comments  indicating 
that  EPA  erred  in  setting  the  boundaries 
for  that  portion  of  Jefferson  County, 
Ohio,  that  was  designated 
nonattaiiunent  at  enactment  After 
examining  the  documentation  submitted 
by  OEPA  EPA  agrees  that  an  error  was 
committed.  In  both  the  October  1990  and 
March  1991  notices,  EPA  identified  a 
boundary  for  this  area  that  was 
incomplete.  It  appears,  for  example,  that 
EPA  failed  to  cleariy  delineate  a 
western  boundary.  The  EPA  has 
corrected  its  error  in  accordance  with 
legal  rationale  described  above. 

/.  El  Paso,  Texas.  The  Texas  Air 
Control  board  submitted  comments  on 
this  area  noting  that  "on  March  8, 1991. 
the  Texas  Air  Control  Board  (TACB) 
passed  a  resolution  *  *  *  approving  the 
Texas  Air  Control  Board  Designation 
Proposal,  where  the  nonattainment  area 
for  PM-10  in  El  Paso  was  changed  to  the 
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City  of  El  Paso  including  Fort  Bliss." 
Apparently.  TACB  sought  to  clarify  that 
Fort  Bliss,  which  is  within  the  city  limits 
but  not  part  of  the  municipal  entity,  was 
included  in  the  City  of  El  Paso 
nonaftainment  area.  Generally,  when 
EPA  lists  municipal  boundaries  or  other 
boundaries  identifying  a  perimeter,  all  of 
the  area  within  those  boundaries  is  part 
of  the  nonattainment  area  unless 
otherwise  specified.  More  specifically. 
Federal  facilities  are  subject  to  the 
requirements  of  the  Act  unless  thay 
have  been  expressly  exempted  from  a 
requirement  because  the  President  has 
determined  that  it  is  in  the  "paramount 
interest  of  the  United  States  to  do  so" 
(see  section  118  of  the  amended  Act). 
The  EPA  is  unaware  of  any  such 
exemption  for  Fort  Bliss.  Thus,  as 
indicated  in  EPA's  March  1991  notice, 
the  City  of  El  Paso,  and  any  area  within 
its  municipal  boundaries,  is  an  initial 
PM-10  nonattainment  area. 

m.  Wallula,  Washington.  The 
Governor  of  Washington  submitted 
information  to  EPA  requesting  that  the 
Wallula  nonattainment  area  be 
expanded  to  include  Kennewick, 
Washington.  The  Governor's  submittal 
stated  that  these  two  areas  should  be 
combined  into  one  nonattainment  area 
because  the  Wallula  nonattainment  area 
does  not  include  all  of  the  major  sources 
which  contribute  to  the  air  quality 
problem  in  the  area.  The  Governor  also 
noted  the  close  proximity  of  the 
monitoring  sites  in  the  two  areas. 

The  Wallula  area,  as  described  in  the 
October  1990  and  March  1991  Federal 
Register  notices,  was  designated 
nonattainment  by  operation  of  law  upon 
enactment.  Further,  there  is  no  evidence 
that  in  developing  either  of  these  notices 
EPA  intended  the  boundary  to  be 
different,  but  through  an  error  failed  to 
80  provide.  Thus,  the  Wallula  area  is 
currently  a  moderate  PM-10 
nonattainment  area.  As  such,  the  State 
of  Washington  must  submit  a  SIP 
revision  for  the  area  by  November  15. 
1991  containing  the  applicable  statutory 
requ'rements  and  demonstrating 
attainment  by  December  31. 1994  (see 
generally  subpart  4  of  part  D  of  title  I  of 
the  Act). 

The  EPA  agrees  that  Kennewick  has  a 
PM-10  air  quality  problem  and  has 
already  initiated  the  process  to 
redesignate  this  area  nonattainment  (see 
January  31, 1991  letter  to  the  Governor 
of  Washington  from  the  Regional 
Administrator  of  EPA  Region  X;  see  also 
56  FR  16274  (April  22. 1991)).  However, 
absent  error.  EPA  carmot  expand  the 
'  boundaries  of  the  Wallula 
nonattainment  area  to  include 
Kennewick.  If  Kennewick  is  designated 


as  an  additional  PM-10  nonattainment 
area,  it  will  be  subject  to  statutory 
deadlines  for  SIP  submittal,  attainment 
demonstration,  etc..  which  are  different 
from  those  of  Wallula.  However,  EPA 
notes  that  nothing  prevents  the  State 
from  submitting  a  SIP  for  the  entire 
Wallula  and  Kennewick  area  by  the 
November  15. 1991  SIP  submittal 
deadline  applicable  to  the  initial  PM-10 
nonattainment  areas  and.  consequently, 
treating  this  as  a  single  nonattainment 
area.  The  opposite  is  not  true.  Under  the 
law.  the  State  of  Washington  cannot 
defer  submittal  of  a  SIP  for  Wallula  until 
a  SIP  for  Kennewick  is  due.  assuming 
Kennewick  is  ultimately  redesignated  to 
nonattainment. 

n.  Yakima,  Washington.  The  EPA 
received  no  formal  comments  about  the 
portion  of  Yakima,  Washington, 
designated  nonattainment  for  PM-10. 
However,  in  reviewing  records 
subsequent  to  the  publication  of  the 
March  1991  notice.  EPA  realized  that  a 
set  of  coordinates  were  missing  from  the 
boundary  description  for  the  area.  This 
announcement  corrects  that  error  in 
accordance  with  the  legal  rationale 
described  above. 

2.  Former  Group  II  and  III  Areas 

a.  Ajo,  Arizona.  Comments  were 
submitted  on  behalf  of  the  Phelps  Dodge 
Corporation  (Phelps  Dodge)  addressing 
EPA's  announcement  of  the  Ajo 
planning  area  as  an  initial  PM-10 
nonattainment  area.  Phelps  Dodge 
com.mented  that  air  quality  data  do  not 
show  "a  violation  of  the  national 
ambient  air  quality  standard  for  PM-10 
before  January  1. 1909  (as  determined 
under  part  50.  appendix  K  of  title  40  of 
the  Code  of  Federal  Regulations)" 
because  only  one  excecdance  of  the  24- 
hour  standard  has  been  measured  (see 
section  107(d)(4)(B)(ii)  of  the  Act). 
Phelps  Dodge  commented  that, 
alternatively,  the  exceedance  in 
question  should  be  treated  as  an 
exceptional  event. 

The  PM-10  standard  is  expressed  in 
terms  of  an  expected  value.  Section  3.1 
of  40  CFR  part  50.  appendix  K,  describes 
the  adjustments  that  must  be  made  to 
24-hour  data  in  order  to  estimate  the 
number  of  expected  exceedances  when 
PM-10  sampling  is  not  conducted  on  a 
daily  basis.  Section  3.1  states  that  "(i]n 
this  adjustment,  the  assumption  is  made 
that  the  fraction  of  missing  values  that 
would  have  exceeded  the  standard  level 
is  identical  to  the  fraction  of  measured 
values  above  this  level."  The  regulations 
recognize  that  this  adjustment  may  lead 
to  overprediction.  Thus.  §  3.1  also  states 
as  follows:  'To  reduce  the  potential  for 
overestimating  the  number  of  expected 
exceedances.  the  correction  for  missing 


data  will  not  be  required  for  a  calendar 
quarter  in  which  the  first  observed 
exceedance  has  occurred  if:  (a)  There 
was  only  one  exceedance  in  the 
calendar  quarter,  (b)  everyday  sampling 
is  subsequently  initiated  and  maintained 
for  4  calendar  quarters  in  accordance 
with  40  CFR  58.13.  and  (c)  data  capture 
of  75  percent  is  achieved  during  the 
required  period  of  everyday  sampling." 

Sampling  is  conducted  once  every  6 
days  at  the  Ajo  Station  monitoring  site. 
After  the  exceedance  in  question  was 
measured,  daily  sampling  was  not 
commenced.  Thus,  the  regulations 
require  correction  for  the  missing  data. 
After  applying  the  adjustment 
referenced  above,  the  expected 
exceedances  of  the  24-hour  standard  at 
Ajo  constitute  a  violation  of  the  PM-10 
standard  consistent  with  part  50, 
appendix  K. 

Section  2.4  of  part  50,  appendix  K, 
governs  the  inquiry  of  whether  the 
exceedance  measured  at  Ajo  should  be 
treated  as  an  "exceptfonal  event."  That 
regulation  states  that  an  exceptional 
event  is  "an  uncontrollable  event  caused 
by  natural  sources  of  particular  matter 
or  an  event  that  is  not  expected  to  recur 
at  a  given  location."  Phelps  Dodge 
commented  that  "gusts  in  excess  of  20 
mph"  were  measured  at  the  closest 
meteorological  station  on  the  day  the 
exceedance  was  measured.  The  level  of 
the  wind  gusts  was  noted  presumably  to 
illustrate  the  anomalous  nature  of  the 
event.  However,  Phelps  Dodge 
submitted  no  information  indicating 
whether  that  high  wind  was  the  cause  of 
the  exceedance  and,  if  so,  whether  the 
wind  was  likely  to  recur.  In  fact.  Phelps 
Dodge  suggested  that  the  wind  gusts 
were  due  to  the  area's  seasonal 
monsoon.  Specifically.  Phelps  Dodge 
stated  that  "[t]he  conditions  at  Ajo  were 
characteristic  of  monsoon  weather 
patterns  in  southern  Arizona."  Further, 
recent  meteorological  data  collected 
near  Ajo  by  the  Arizona  Department  of 
Environmental  Quality  indicate  that 
hourly  wind  gusts  greater  than  or  equal 
to  20  miles  per  hour  occur  at  least  7  days 
per  year.  The  EPA,  therefore,  does  not 
believe  the  event  is  properly  deemed 
exceptional.  Thus,  as  described  in  the 
March  1991  notice,  the  Ajo  planning 
area  is  an  initial  PM-10  nonattainment 
area. 

Finally,  the  State  of  Arizona  appears 
to  agree  with  the  Ajo  boundaries.  In  a 
May  15, 1991  letter  to  EPA,  the  Governor 
of  Arizona  suggested  boundaries  for  the 
Ajo  nonattainment  area  that  were 
consistent  with  those  set  forth  in  EPA's 
March  1991  aimouncement. 

b.  Bullhead  City,  Arizona.  The 
Arizona  Center  for  Law  in  the  Public  - 
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Interest  (the  Center)  commer 
"EPA  should  add  the  BuUhea 
Arizona,  planning  area  (Moh 
County)  to  the  list  of  initial  P 
nonattairunent  areas  based  o 
violation  of  the  annual  stand 
and  its  exceedance  of  the  24- 
standard  in  the  same  year." 

Bullhead  City  was  a  forme 
Group  III  area.  Section  107(d 
governs  the  initial  nonattaini 
designations  of  former  Grouj 
areas.  That  provision  indicat 
former  Group  II  or  III  area  c£ 
designated  nonattainment  b] 
of  law  upon  enactment  of  th( 
"monitoring  data  show  a  vio 
NAAQS  for  PM-10  before  Ja 
1989*  *  V"  Violations  of  th( 
occurring  in  1989  would  not  < 
violation  occurring  before  )a 
1989. 

Note,  however,  that  pursui 
section  107(d)(3)  of  the  Act,  1 
initiated  the  process  to  redes 
area  as  nonattainment  for  P> 
letter  dated  January  24. 1991, 
Regional  Administrator  of  El 
IX  notified  the  Governor  of  / 
available  information  indica 
Bullhead  City  should  be  rede 
nonattainment  for  PM-10  an 
basis,  called  on  the  State  to  i 
redesignation  for  the  area  (si 
FR  16274  (April  22. 1991)). 

c.  Payson,  Arizona.  The  C( 
submitted  comments  claimir 
Payson,  Arizona,  should  be  ( 
as  an  initial  PM-10  nonattaii 
The  Center  stated  that  "Payf 
the  annual  mean  PM-10  stan 
1988  and  1989,  and  also  reco 
violations  of  the  24-hour  stai 
1989*  *  *" 

Payson  was  a  former  Groi 
For  the  reasons  noted  in  the 
City  response,  those  violatio 
on  or  after  January  1. 1989  a 
basis  for  designating  Payson 
initial  PM-10  nonattainment 

Further,  the  1988  data  recc 
area  did  not  meet  EPA's  gen 
capture  requirements  (i.e..  w 
incomplete)  and  was  not  oth 
sufficiently  unambiguous  to 
nonattainment  (see  S  2.3  of  [ 
appendix  K).  More  specifica 
states  that  it  is  "generally  nf 
a  monitoring  site  to  have  dai 
includes  a  minimum  of  75  pe 
scheduled  PM-10  samples  p( 
order  to  assess  whether  a  vi 
the  standard  has  been  recon 
minimum  sampling  frequenc 
6  days,  a  valid  annual  mean 
based  on  at  least  48  observa 
observations  per  calendar  qi 
However.  S  2.3  also  states  t> 
"less  stringent  data  requiren 
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data  will  not  be  required  for  a  calendar 
quarter  in  which  the  first  observed 
exceedance  has  occurred  if:  (a)  There 
was  only  one  exceedance  in  the 
calendar  quarter,  (b)  everyday  sampling 
is  subsequently  initiated  and  maintained 
for  4  calendar  quarters  in  accordance 
with  40  CFR  58.13,  and  (c)  data  capture 
of  75  percent  is  achieved  during  the 
required  period  of  everyday  sampling." 

Sampling  is  conducted  once  every  6 
days  at  the  Ajo  Station  monitoring  site. 
After  the  exceedance  in  question  was 
measured,  daily  sampling  was  not 
commenced.  Thus,  the  regulations 
require  correction  for  the  missing  data. 
After  applying  the  adjustment 
referenced  above,  the  expected 
exceedances  of  the  24-hour  standard  at 
Ajo  constitute  a  violation  of  the  PM-10 
standard  consistent  with  part  50, 
appendix  K. 

Section  2.4  of  part  50,  appendix  K, 
governs  the  inquiry  of  whether  the 
exceedance  measured  at  Ajo  should  be 
treated  as  an  "exceptfonal  event."  That 
regulation  states  that  an  exceptional 
event  is  "an  uncontrollable  event  caused 
by  natural  sources  of  particular  matter 
or  an  event  that  is  not  expected  to  recur 
at  a  given  location."  Phelps  Dodge 
commented  that  "gusts  in  excess  of  20 
mph"  were  measured  at  the  closest 
meteorological  station  on  the  day  the 
exceedance  was  measured.  The  level  of 
the  wind  gusts  was  noted  presumably  to 
illustrate  the  anomalous  nature  of  the 
event.  However,  Phelps  Dodge 
submitted  no  information  indicating 
whether  that  high  wind  was  the  cause  of 
the  exceedance  and,  if  so,  whether  the 
wind  was  likely  to  recur.  In  fact,  Phelps 
Dodge  suggested  that  the  wind  gusts 
were  due  to  the  area's  seasonal 
monsoon.  Specifically,  Phelps  Dodge 
stated  that  "(t]he  conditions  at  Ajo  were 
characteristic  of  monsoon  weather 
patterns  in  southern  Arizona."  Further, 
recent  meteorological  data  collected 
near  Ajo  by  the  Arizona  Department  of 
Environmental  Quality  indicate  that 
hourly  wind  gusts  greater  than  or  equal 
to  20  miles  per  hour  occur  at  least  7  days 
per  year.  The  EPA,  therefore,  does  not 
believe  the  event  is  properly  deemed 
exceptional.  Thus,  as  described  in  the 
March  1991  notice,  the  Ajo  planning 
area  is  an  initial  PM-10  nonattainment 
area. 

Finally,  the  State  of  Arizona  appears 
to  agree  with  the  Ajo  boundaries.  In  a 
May  15. 1991  letter  to  EPA.  the  Governor 
of  Arizona  suggested  boundaries  for  the 
Ajo  nonattainment  area  that  were 
consistent  with  those  set  forth  in  EPA's 
March  1991  armouncement. 

b.  Bullhead  City,  Arizona.  The 
Arizona  Center  for  Law  in  the  Public  • 


Interest  (the  Center)  commented  that 
"EPA  should  add  the  Bullhead  City, 
Arizona,  planning  area  (Mohave 
County)  to  the  list  of  initial  PM-10 
nonattairunent  areas  based  on  its 
violation  of  the  annual  standard  in  1989 
and  its  exceedance  of  the  24-hour 
standard  in  the  same  year." 

Bullhead  City  was  a  former  PM-10 
Group  III  area.  Section  107(d)(4)(B)(ii) 
governs  the  initial  nonattainment 
designations  of  former  Group  II  and  III 
areas.  That  provision  indicates  that  a 
former  Group  II  or  III  area  can  be 
designated  nonattairunent  by  operation 
of  law  upon  enactment  of  the  Act  only  if 
"monitoring  data  show  a  violation  of  the 
NAAQS  for  PM-10  before  January  1, 
1989  *  *  *."  Violations  of  the  standard 
occurring  in  1989  would  not  qualify  as  a 
violation  occurring  before  January  1, 
1989. 

Note,  however,  that  pursuant  to 
section  107(d)(3)  of  the  Act,  EPA  has 
initiated  the  process  to  redesignate  this 
area  as  nonattainment  for  PM-10.  By 
letter  dated  January  24, 1991,  the 
Regional  Administrator  of  EPA  Region 
IX  notified  the  Governor  of  Arizona  that 
available  information  indicates  that 
Bullhead  City  should  be  redesignated 
nonattainment  for  PM-10  and,  on  that 
basis,  called  on  the  State  to  submit  a 
redesignation  for  the  area  (see  also  56 
FR  16274  (April  22, 1991)). 

c.  Payson,  Arizona.  The  Center 
submitted  comments  claiming  that 
Payson,  Arizona,  should  be  designated 
as  an  initial  PM-10  nonattairunent  area. 
The  Center  stated  that  "Payson  violated 
the  armual  mean  PM-10  standard  in 
1988  and  1989,  and  also  recorded  five 
violations  of  the  24-hour  standard  in 
1989*  *  *" 

Payson  was  a  former  Group  III  area. 
For  the  reasons  noted  in  the  Bullhead 
City  response,  those  violations  occurring 
on  or  after  January  1, 1989  cannot  be  a 
basis  for  designating  Payson  as  an 
initial  PM-10  nonattainment  area. 

Further,  the  1988  data  record  for  this 
area  did  not  meet  EPA's  general  data 
capture  requirements  (i.e.,  was 
incomplete)  and  was  not  otherwise 
sufficiently  unambiguous  to  establish 
nonattainment  (see  S  2.3  of  part  50, 
appendix  K).  More  specifically.  S  2.3 
states  that  it  is  "generally  necessary"  for 
a  monitoring  site  to  have  data  which 
includes  a  minimum  of  75  percent  of  the 
scheduled  PM-10  samples  per  quarter  in 
order  to  assess  whether  a  violation  of 
the  standard  has  been  recorded.  With  a 
minimum  sampling  frequency  of  once  in 
6  days,  a  valid  annual  mean  must  be 
based  on  at  least  48  observations  (12 
observations  per  calendar  quarter). 
However,  §  2.3  also  states  that  there  are 
"less  stringent  data  requirements  for 


showing  that  a  monitor  has  failed  an 
attainment  test  and  thus  has  recorded  a 
violation  of  the  particiilate  matter 
standard."  Section  2.3  sets  out  examples 
of  how  nonattainment  may  be 
demonstrated  when  a  monitoring  site 
does  not  meet  the  completeness  criteria. 
With  respect  to  the  annual  standard, 
S  2.3  provides,  for  example,  that 
nonattainment  may  be  demonstrated 
"on  the  basis  of  quarterly  mean 
concentrations  developed  from  observed 
data  combined  with  one-half  the 
minimum  detectable  concentration 
substituted  for  missing  values." 

Applying  this  analysis  to  the  data 
collected  in  1988  at  the  Payson 
monitoring  station,  EPA  concluded  that 
Payson  should  not  be  an  initial  PM-10 
nonattairunent  area.  First,  according  to 
the  State  of  Arizona  data  report,  a  total 
of  19  PM-10  samples  were  produced  in 
1988  by  the  Payson  monitor.  This  clearly 
fails  the  completeness  requirement.  If, 
then,  one-half  the  minimum  detectable 
concentration  of  (4.0  micrograms  per 
cubic  meter  (fig/ml)  is  substituted  for 
the  missing  values  (say,  29.  i.e.. 
29-1-19=48).  then  the  resulting  annual 
mean  would  be  approximately  32  fig/m'. 
which  is  below  the  armual  PM-10 
standard. 

However,  similar  to  the  Bullhead  City 
situation,  pursuant  to  section  107(d)(3) 
of  the  Act.  EPA  has  initiated  the  process 
to  redesignate  this  area  as 
nonattainment  for  PM-10.  By  letter 
dated  January  24. 1991.  the  Regional 
Administrator  of  EPA  Region  IX  notified 
the  Governor  of  Arizona  that  available 
information  indicates  that  Payson 
should  be  redesignated  nonattainment 
for  PM-10.  and  on  that  basis  called  on 
the  State  to  submit  a  redesignation  for 
the  area  (see  also  56  FR  16274  (April  22, 
1991)). 

d.  Tucson,  Arizona.  The  Arizona 
Center  for  Law  in  the  Public  Interest 
also  commented  that  Tucson  should  be 
an  initial  PM-10  nonattainment  area. 
The  Center's  request  was  based  on 
monitoring  data  from  three  different 
sites  in  the  Tucson  area. 

First  the  Center  stated  that  the 
Orange  Grove  Road  sampling  station 
monitored  one  24-hour  exceedance  in 
1985  and  two  in  1988.  Since  the  1985 
exceedance  was  produced  prior  to  the 
promulgation  of  the  PM-10  NAAQS  (see 
generally  52  FR  24634.  July  1, 1987).  EPA 
did  not  adjust  it  for  incompleteness  of 
sampling  and  counted  it  as  1.0  in  the 
calculation  of  the  average  number  of 
estimated  exceedances.'*  The  analysis 


specified  in  §  3.2  of  part  50.  appendix  K. 
was  then  applied  to  the  two 
exceedances  observed  in  1988. ' '  On  this 
basis.  EPA  calculated  3.1  exceedances 
for  1988.  Section  2.1  specifies  that  the 
number  of  exceedances  is  determined 
by  averaging  the  number  of  exceedances 
over  the  past  3  calendar  years. 
Therefore,  the  number  of  expected 
exceedances  for  the  3-year  period  from 
1986-88  is  1.033.  After  the  rounding 
called  for  in  S  2.1, 1.033  would  be  less 
than  or  equal  to  1.0  which  does  not 
constitute  a  violation  of  the  standard. 
Assuming  for  purposes  of  illustration 
that  the  4-year  period  from  1985-88  is 
representative,  then,  consistent  with 
S  2.3,  the  1985  exceedance  may  be 
considered.  In  this  situation,  the 


"  Generally  when  sampling  li  not  conducted  on  a 
daily  baaii,  EPA  adjutti  exceedancei  of  the  24-hour 
standard  in  order  to  eitimate  the  number  of 
expected  exceedances  (see  {  3.1  of  40  CFR  part  sa 


appendix  K).  Section  3.1  states  that  "(i)n  this 
adjustment  the  assumption  is  made  that  the 
fraction  of  missing  values  that  would  have 
exceeded  the  standard  level  is  identical  to  the 
fraction  of  measured  values  above  this  level." 

However,  some  monitoring  of  PM-10  occurred 
prior  to  the  promulgation  of  part  SO,  appendix  K. 
This  is  true  of  the  24-hour  exceedance  measured  in 
1985  al  the  Orange  Grove  Road  sampling  site  In 
Tucson.  Pari  SO,  appendix  K.  was  published  on  July 
1, 1987  (effective  date  of  luly  31. 1987)  when  EPA 
revised  the  indicator  for  particulate  matter  to  PM-10 
(see  generally  52  FR  24634)  When  it  revised  the 
PM-10  standards  and  promulgated  appendix  K.  EPA 
did  not  designate  areas  and.  therefore,  could  not 
have  intended  to  subject  pre-promulgstion  data  to 
adjustment  due  to  less  than  daily  sampling  for  the 
purpose  of  designating  an  area  nonattainment. 
Further,  because  those  collecting  data  before  the 
rule's  promulgation  had  no  notice  of  the 
consequences  of  less-than-every^lay  sampling.  It 
would  be  unfair  to  adjust  data  collected  pre- 
promulgatlon  at  this  time.  Thus.  EPA  interprets 
appendix  K  such  that  data  collected  prior  to  the 
rule's  promulgation  and  used  for  establishing  an 
area's  designation  is  not  construed  as  constituting 
"incomplete  data"  within  the  meaning  of  appendix 
K  for  the  narrow  purpose  of  adjusting  data  for  less 
than  daily  sampling. 

The  manner  in  which  the  Agency  has 
Implemented  part  50,  appendix  K,  provides  evidence 
of  the  Agency's  general  concern  with  the  unfairness 
of  subjecting  pre-promulgation  data  to  adjustment 
for  incompleteness,  even  before  the  newly  revised 
Act  provided  designation  for  PM-10.  In  a  |une  1988 
policy  document,  EPA  noted  that  if  the  first 
exceedance  in  an  area  occurred  prior  to  the 
promulgation  of  the  PM-10  standard.  It  would  be 
exempt  from  the  daily  sampling  requirement  (see 
generally  Response  to  Questions  Regarding  PM-10 
Stale  Implementation  Plan  (SIP)  Development  at 
page  27).  Finally,  there  is  no  evidence  in  tlie  newly 
revised  Act  that  Congress  intended  EPA  to  apply 
appendix  K  in  a  manner  different  from  how  the 
Agency  had  applied  it  prior  to  enactment. 

■'The  computatioiM  for  estimating  exceedances 
to  adjust  for  missing  data  are  performed  quarierly. 
There  are  special  appendix  K  formulas  to  address 
the  situation  with  unscheduled  samples  in  order  to 
reduce  a  bias  which  may  be  introduced  by 
nonuniform  sampling  during  the  quarter.  During  the 
third  quarter  of  1988,  when  the  two  exceedances 
occurred,  there  was  a  change  in  sampling  frequency 
from  every-other-day  to  every-day.  Accordingly,  for 
the  purposes  of  estimating  exceedances.  the  sample 
schedule  was  assumed  to  be  every-other-day  for  the 
entire  quarter  and.  for  computational  purposes, 
some  of  the  every-day  samples  are  treated  as 
unscheduled. 
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expected  number  of  exceedances  would 
be  4.1  over  a  4-year  period  which  is 
1.025.  After  the  rounding  called  for  in 
§  2.1,  this  would  be  less  than  or  equal  to 
1.0  and  would  not  constitute  a  violation 
of  the  standard. 

The  Center  commented  that  elevated 
levels  of  f^i-10  were  monitored  at  the 
Congress  Street  station.  Specifically,  the 
Center  states  that  the  annual  standard 
was  violated  in  1989  and  that  three 
exceedances  were  monitored  in  1989. 
Tucson  was  a  former  Croup  II  area.  As 
noted,  under  section  107(d)(4](B)(ii)  a 
former  Group  II  area  can  be  designated 
nonaltainment  by  operation  of  law  upon 
enactment  of  the  Act  only  if  "monitoring 
data  show  a  violation  of  the  national 
ambient  air  quality  standard  for  PM-10 
before  January  1, 1989  *  *  '."Because 
the  violations  cited  by  the  Center 
occurred  on  or  after  this  date,  they 
would  not  constitute  a  basis  for 
designating  Tucson  as  an  initial  PM-10 
nonattainment  area. 

The  Center  also  commented  that  the 
monitor  located  at  Prince  Road 
monitored  a  violation  of  the  1989  annual 
standard.  Again,  EPA  notes  that  a 
violation  must  be  monitored  prior  to 
January  1. 1989  to  constitute  a  basis  for 
designating  Tucson  as  an  initial  PM-10 
nonattainment  area. 

Correcting  EPA's  announcement  of  the 
initial  PM-10  nonattainment  areas  is  the 
narrow  question  addressed  by  the 
Agency  in  today's  action.  Nevertheless, 
the  Center  has  alerted  EPA  to  possible 
attainment  problems  in  the  Tucson  area 
which  may  be  a  basis  for  redesignating 
this  area  as  nonattainment  pursuant  to 
section  107(d)(3)  of  the  Act.  The  EPA 
will  review  the  PM-10  data  collected  in 
Tucson  on  or  after  January  1, 1989  and 
expects  that  it  will  reach  a  conclusion 
about  Tucson's  status  (and  whether  to 
initiate  the  section  107(d)(3) 
redesignation  process)  sometime  this 
Fall. 

e.  Bonner  County,  Idaho.  The 
Administrator  of  the  IDEQ  submitted 
comments  addressing  the  Bonner 
County  nonattainment  area.  The  EPA 
announced  that  "Bonner  County"  was 
an  initial  nonattainment  area  in  the 
March  1991  notice.  The  IDEQ  submitted 
a  more  detailed  description,  isolating 
that  portion  of  Bonner  County  believed 
to  warrant  nonattainment  designation. 
Consistent  with  the  definition  of 
nonattainment  area  in  section 
107(d)(l)(A){i)  of  the  Act,  in  today's 
notice  EPA  has  refined  the  boundaries 
for  this  area  as  requested  by  IDEQ. 

/.  OgJesby,  Illinois.  The  Governor  of 
Illinois  submitted  information  to  EPA 
requesting  that  an  additional  section  be 
added  to  that  portion  of  Oglesby 
designated  nonattainment  for  PM-ia 


Consistent  with  the  definition  of 
nonattainment  area  in  section 
107(d)(l)(A)(i).  EPA  has  added  the 
section  and  announces  that  the  Oglesby 
PM-10  nonattainment  area  is  as 
described  in  Table  I. 

In  January  28, 1991  correspondence  to 
the  Governor  of  Illinois,  the  Regional 
Administrator  of  EPA  Region  V  had 
initiated  the  process  to  redesignate  as 
nonattainment  this  portion  of  LaSalle 
County.  That  process  has  been  mooted 
by  the  action  announced  in  today's 
notice. 

g.  Clinton  Township,  Indiana.  The 
Indiana  Department  of  Environmental 
Management  (IDEM)  requested  that  the 
boundaries  for  the  Clinton  Township 
nonattainment  area  be  reduced  to 
include  eight  sections  in  the  Township 
and  submitted  technical  information 
supporting  their  request.  The  EPA  has 
reviewed  the  information  submitted  by 
IDEM  and  agrees  that  the  area  should  be 
modified  to  include  only  the  eight 
sections  identified.  The  IDEM's 
information  shows  that  violations  of  the 
standard  are  attributable  to  a  coal  mine 
in  the  area.  The  EPA  believes  that 
limiting  tlie  boundaries  to  the  eight 
sections  suggested  by  IDEM  does  not 
exclude  any  significant  sources  or  any 
likely  nonattainment  portions  of  this 
area.  Thus,  EPA  is  refining  the 
boundaries  of  that  portion  of  Clinton 
Township  that  is  designated  as 
nonattainment  for  PM-10  to  include 
these  eight  sections,  consistent  with  the 
definition  of  nonattainment  area  in 
section  107(d)(l)(A)(i)  of  the  Act. 

h.  Rochester,  Minnesota.  The 
Minnesota  Pollution  Control  Agency 
(MPCA)  commented  on  the  City  of 
Rochester's  nonattainment  status.  The 
MPCA  requested  that  the  boundaries  for 
the  nonattainment  area  not  include  the 
entire  city.  They  submitted  information 
supporting  this  request  including 
documents  indicating  that  EPA  had 
intended  to  include  the  modified 
boundaries  in  its  March  1991  notice  but 
through  administrative  oversight  failed 
to  do  so. 

The  EPA  beheves  that  the 
nonattainment  area  should  be  less  than 
the  entire  city,  and  EPA  intended  to 
provide  more  refined  boundaries  in  its 
March  1991  notice.  Violations  in 
Rochester  have  been  attributed  to  coal 
storage  at  a  power  plant  This  facility  is 
the  only  significant  souree  in  the  city. 
The  EPA's  refined  nonattainment  area 
includes  the  source  and  all  the  area  EPA 
beheves  to  be  monitoring  violations  of 
the  NAAQS  due  to  the  source.  Thus, 
consistent  with  the  definition  of 
nonattainment  area  in  section 
107(d)(l)(A)(i)  of  the  Act.  EPA  has 
refined  the  nonattainment  area. 


Rochester  Public  Utilities  (RPU)  also 
submitted  comments  addressing  this 
area.  The  RPU  requested  that  EPA 
reconsider  Rochester's  nonattainment 
designation.  The  RPU  commented  that 
no  violation  of  the  NAAQS  has  occurred 
in  the  area.  Specifically,  RPU  asserted 
that  there  has  been  no  violation  of  the 
NAAQS  because  only  one  exceedance 
of  the  standard  has  been  measured  and 
there  have  never  been  two  exceedances 
during  any  1  year.  Further,  RPU 
commented  that  the  event  causing  the 
exceedance  was  an  "exceptional 
meteorological  event"  and  should  not 
trigger  a  nonattainment  designation.  The 
RPU  also  commented  that  the  sampler 
malfunctioned  and  did  not  reliably 
measure  PM-10  on  the  day  the 
exceedance  occurred. 

The  PM-10  NAAQS  is  expressed  in 
terms  of  an  expected  value.  Section  3.1 
of  40  CFR  part  50,  appendix  K.  describes 
the  adjustments  that  must  be  made  to 
24-hour  data  in  order  to  estimate  the 
number  of  expected  exceedances  when 
PM-10  sampling  is  not  conducted  on  a 
daily  basis.  Section  3.1  states  that  "(ijn 
this  adjustment,  the  assumption  is  made 
that  the  fraction  of  missing  values  that 
would  have  exceeded  the  standard  level 
is  identical  to  the  fraction  of  measured 
values  above  this  level."  The  regulations 
recognize  that  this  adjustment  may  lead 
to  overprediction.  Thus,  §  3.1  also  states 
as  follows:  "To  reduce  the  potential  for 
overestimating  the  number  of  expected 
exceedances.  the  correction  for  missing 
data  will  not  be  required  for  a  calendar 
quarter  in  which  the  first  observed 
exceedance  has  occurred  if:  (a)  There 
was  only  one  exceedance  in  the 
calendar  quarter,  (b)  everyday  sampling 
is  subsequently  initiated  and  maintained 
for  4  calendar  quarters  in  accordance 
with  40  CFR  58.13,  and  (c)  data  capture 
of  75  percent  is  achieved  during  the 
required  period  of  everyday  sampling." 
Sampling  is  conducted  once  every  6 
days  at  the  site  where  the  exceedance  in 
Rochester  was  measured.  Daily 
sampling  was  not  commenced  after  the 
exceedance.  Thus,  the  regulations 
require  a  correction  for  the  missing  data. 
After  applying  the  adjustment 
referenced  above,  the  expected 
exceedances  of  the  24-hour  NAAQS  at 
Rochester  constitutes  a  violation  of  the 
PM-10  NAAQS  consistent  with  part  Sa 
appendix  K. 

Section  2.4  of  part  50,  appendix  K, 
governs  the  Inquiry  of  whether  the 
exceedance  measured  at  the  Rochester  • 
monitoring  site  should  be  treated  as  an 
"exceptional  event."  That  regulation 
states  that  an  exceptional  event  is  "an 
uncontrollable  event  caused  by  natural 
sources  of  particulate  matter  or  an  event 
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that  is  not  expected  to  recur  a 
location."  The  RPU  commentf 
extremely  high  winds  occurre 
day  the  exceedance  was  mea: 
RPU  cited  a  memorandum  by 
requesting  that  EPA  treat  the 
exceedance  as  an  exceptiona 
noting  that  the  Rochester  Nat 
Weather  Service  Office  meas 
speeds  in  excess  of  40  miles  p 
the  day  the  exceedance  was  i 

As  noted,  EPA  believes  tha 
storage  at  a  power  plant  is  re: 
for  the  exceedance.  Thus,  the 
question  would  not  qualify  fo 
as  an  exceptional  event  unde: 
prong  of  the  exceptional  even 
standard  since  it  is  controUat 
not  caused  by  natural  source: 
EPA  has  no  basis  to  believe  tl 
would  meet  the  second  prong 
operative  legal  standard.  Whi 
winds  were  cited,  no  informa 
submitted  indicating  whether 
wind  was  the  cause  of  the  ex( 
and,  if  so,  whether  the  wdnd  v 
to  recur. 

The  EPA  also  believes  ther 
insufficient  technical  basis  to 
upon  the  rehability  of  the  mei 
The  RPU  notod  that  it  had  be( 
informed  by  MPCA  that  the  s 
was  encumbered  with  large  p 
and  possibly  a  dirty  sampler  I 
that  quantification  of  PM-10  ( 
be  accurately  and  reliably  me 
*  *  *."  Previously.  MPCA  hai 
submitted  to  EPA  a  microscoj 
analysis  of  the  filter  sample. ' 
analysis  concluded  that  large 
were  collected  which  should : 
been  measured  and  suggestec 
sample  point  be  invalidated. ' 
found  the  microscopist's  anal 
technically  deficient  since  it  < 
document  the  quantity  of  larg 
collected  and  encumbering  th 
Thus,  EPA  will  not  disregard 
due  to  the  inadequately  subst 
claim,  that  the  sampler  malfur 

In  sum,  EPA  has  adjusted  tl 
boundaries  for  this  area  in  lig 
MPCA's  comments  and  consi 
the  definition  of  nonattainme 
under  section  107(d)(l)(A)(i)  ( 
However,  for  all  of  the  reasor 
explained  above,  EPA  denies 
request  to  totally  eliminate  th 
nonattaiiunent  designation. 

/'.  Audrain  County,  Missour 
Missouri  Department  of  Natu 
Resources  (MDNR)  submitted 
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Rochester  Public  Utilities  (RPU)  also 
submitted  comments  addressing  this 
area.  The  RPU  requested  that  EPA 
reconsider  Rochester's  nonattainment 
designation.  The  RPU  commented  that 
no  violation  of  the  NAAQS  has  occurred 
in  the  area.  Specifically,  RPU  asserted 
that  there  has  been  no  violation  of  the 
NAAQS  because  only  one  exceedance 
of  the  standard  has  been  measured  and 
there  have  never  been  two  exceedances 
during  any  1  year.  Further.  RPU 
commented  that  the  event  causing  the 
exceedance  was  an  "exceptional 
meteorological  event"  and  should  not 
trigger  a  nonattainment  designation.  The 
RPU  also  commented  that  the  sampler 
malfunctioned  and  did  not  reliably 
measure  PM-10  on  the  day  the 
exceedance  occurred. 

The  PM-10  NAAQS  is  expressed  in 
terms  of  an  expected  value.  Section  3.1 
of  40  CFR  part  50.  appendix  K,  describes 
the  adjustments  that  must  be  made  to 
24-hour  data  in  order  to  estimate  the 
number  of  expected  exceedances  when 
PM-10  sampling  is  not  conducted  on  a 
daily  basis.  Section  3.1  states  that  "(ijn 
this  adjustment,  the  assumption  is  made 
that  the  fraction  of  missing  values  that 
would  have  exceeded  the  standard  level 
is  identical  to  the  fraction  of  measured 
values  above  this  level."  The  regulations 
recognize  that  this  adjustment  may  lead 
to  overprediction.  Thus,  §  3.1  also  states 
as  follows:  'To  reduce  the  potential  for 
overestimating  the  number  of  expected 
exceedances,  the  correction  for  missing 
data  will  not  be  required  for  a  calendar 
quarter  in  which  the  first  observed 
exceedance  has  occurred  if:  (a)  There 
was  only  one  exceedance  in  the 
calendar  quarter,  (b)  everyday  sampling 
is  subsequently  initiated  and  maintained 
for  4  calendar  quarters  in  accordance 
with  40  CFR  58.13,  and  (c)  data  capture 
of  75  percent  is  achieved  during  the 
required  period  of  everyday  sampling." 
Sampling  is  conducted  once  every  6 
days  at  the  site  where  the  exceedance  in 
Rochester  was  measured.  Daily 
sampling  was  not  commenced  after  the 
exceedance.  Thus,  the  regulations 
require  a  correction  for  the  missing  data. 
After  applying  the  adjustment 
referenced  above,  the  expected 
exceedances  of  the  24-hour  NAAQS  at 
Rochester  constitutes  a  violation  of  the 
PM-10  NAAQS  consistent  with  part  5a 
appendix  K. 

Section  2.4  of  part  50,  appendbc  K, 
governs  the  inquiry  of  whether  the 
exceedance  measured  at  the  Rochester  • 
monitoring  site  should  be  treated  as  an 
"exceptional  event."  That  regulation 
states  that  an  exceptional  event  is  "an 
uncontrollable  event  caused  by  natural 
sources  of  particulate  matter  or  an  event 


that  is  not  expected  to  recur  at  a  given 
location."  The  RPU  commented  that 
extremely  high  winds  occurred  on  the 
day  the  exceedance  was  measured.  The 
RPU  cited  a  memorandum  by  MPCA 
requesting  that  EPA  treat  the 
exceedance  as  an  exceptional  event  and 
noting  that  the  Rochester  National 
Weather  Service  Office  measured  wind 
speeds  in  excess  of  40  miles  per  hour  on 
the  day  the  exceedance  was  measured. 

As  noted,  EPA  believes  that  coal 
storage  at  a  power  plant  is  responsible 
for  the  exceedance.  Thus,  the  event  in 
question  would  not  qualify  for  treatment 
as  an  exceptional  event  under  the  first 
prong  of  the  exceptional  events 
standard  since  it  is  controllable  and  was 
not  caused  by  natural  sources.  Further, 
EPA  has  no  basis  to  believe  the  event 
would  meet  the  second  prong  of  the 
operative  legal  standard.  While  high 
winds  were  cited,  no  information  was 
submitted  indicating  whether  that  high 
wind  was  the  cause  of  the  exceedance 
and,  if  so.  whether  the  vnnd  was  likely 
to  recur. 

The  EPA  also  believes  there  is 
insufficient  technical  basis  to  cast  doubt 
upon  the  rehability  of  the  measurement. 
The  RPU  notod  that  it  had  been 
informed  by  MPCA  that  the  sampler 
was  encumbered  with  large  particles 
and  possibly  a  dirty  sampler  head  "such 
that  quantification  of  PM-10  could  not 
be  accurately  and  reliably  measured 
•  *  *."  Previously.  MPCA  had 
submitted  to  EPA  a  microscopist's 
analysis  of  the  filter  sample.  The 
analysis  concluded  that  large  particles 
were  collected  which  should  not  have 
been  measured  and  suggested  that  the 
sample  point  be  invalidated.  The  EPA 
found  the  microscopist's  analysis 
technically  deficient  since  it  did  not 
document  the  quantity  of  large  particles 
collected  and  encumbering  the  sampler. 
Thus,  EPA  will  not  disregard  the  data 
due  to  the  inadequately  substantiated 
claim,  that  the  sampler  malfunctioned. 

In  sum,  EPA  has  adjusted  the 
boundaries  for  this  area  in  light  of 
MPCA's  comments  and  consistent  with 
the  definition  of  nonattainment  area 
under  section  107(d)(l)(A)(i)  of  the  Act. 
However,  for  all  of  the  reasons 
explained  above,  EPA  denies  RPU's 
request  to  totally  eliminate  this  area's 
nonattainment  designation. 

i.  Audrain  County,  Missouri.  The 
Missouri  Department  of  Natural 
Resources  (MDNR)  submitted  comments 


addressing  EPA's  designation  of 
Audrain  County,  Missouri,  as  an  initial 
PM-10  nonattainment  area.  The  EPA 
identified  Audrain  County  as  an  initial 
nonattainment  area  because  of  an 
exceedance  of  the  PM-10  24-hour 
standard  occurring  on  August  1, 1987. 
The  MDNR  submitted  information 
suggesting  that  these  data  were  invalid. 
After  reviewing  the  technical 
information  associated  with  this 
measured  exceedance,  EPA  has 
concluded  that  the  PM-10  sampler 
malfunctioned  on  August  1, 1987  and 
operated  for  a  period  exceeding  24 
hours.  Section  1.0  of  part  50,  appendix  K. 
specifies  that  a  "daily  value"  is  a  "24- 
hour  average  concentration  of  PM-10 
calculated  or  measured  from  midnight  to 
midnight*  *  *."  The  EPA  has 
invalidated  the  exceedance  since  EPA 
believes  the  sampler  ran  for  longer  than 
24  hours  and  was  not  measured  from 
midnight  to  midnight.  By  today's  notice 
EPA  removes  Audrain  from  the  list  of 
initial  PM-10  nonattainment  areas 
because  EPA  believes  Audrain  County 
has  not  measured  a  "violation"  of  the 
PM-10  NAAQS  within  the  meaning  of 
part  50,  appendix  K. 

/  Columbia  Fails,  Montana  (Flathead 
County).  The  Governor  of  Montana 
requested  that  EPA  expand,  by  adding 
one  section,  the  Columbia  Falls 
nonattainment  area.  In  light  of  the 
Governor's  comments  and  consistent 
with  the  definition  of  nonattainment 
area  set  forth  in  section  107(d)(l)(A)(i)  of 
the  Act.  EPA  has  adjusted  the 
boundaries  set  forth  in  the  March  1991 
notice. 

A.  Lubbock,  Texas.  The  TACB  as  well 
as  the  City  of  Lubbock  submitted 
comments  on  the  March  15, 1991  Federal 
Register  notice  providing  an  analysis  of 
the  Lubbock  PM-10  air  quality  data 
collected  over  a  4-year  period  from 
1986-1989.  The  TACB  commented  that 
they  had  performed  an  analysis  of  all 
PM-10  filters  showing  an  exceedance  of 
the  NAAQS.  These  analyses  included  an 
interpretation  and  evaluation  of  soil 
samples  and  particulate  matter  collected 
on  the  filters.  The  results  of  the  analysis 
of  the  filter  and  soil  samples  indicated 
that  there  was  a  distinct  difference 
between  the  particulate  matter 
deposited  on  the  filters  from  routine 
monitoring  days  and  those  from  the 
days  of  high  gusty  winds  and  blowing 
dust.  The  three  exceedances  of  the  PM- 
10  24-hour  standard  at  the  Lubbock 


monitoring  sites  since  1986  were 
determined  by  the  TACB  to  be 
influenced  by  wind-blown  dust 
transported  from  out  of  State  sources. 
As  a  result,  the  TACB  and  the  City  of 
Lubbock  contend  that  the  days  on  which 
exceedances  were  measured  were  days 
with  unusually  high  wind  gusts  and.  as 
such,  these  days  should  be  considered 
as  exceptional  events  and  excluded 
from  the  records  in  accordance  with 
EPA's  exceptional  events  policy  under 
40  CFR  part  50.  appendix  K.  §  2.4.  They 
also  contend  that  if  the  days  with  the 
high  winds  were  excluded  as 
exceptional  events,  the  highest  24-hour 
concentration  recorded  at  the  Lubbock 
monitoring  sites  would  be  126  p.g/m*. 
which  is  below  the  national  standard  of 
150  fig/m*. 

The  EPA  has  reviewed  all  data 
submitted  by  the  TACB  and  the  City  of 
Lubbock  in  making  its  decision  on  the 
attainment  status  of  the  Lubbock  area. 
Section  2.4  of  part  50,  appendix  K, 
indicates  that  certain  exceedances  of 
the  PM-10  NAAQS  can  be  adjusted  to 
take  exceptional  events  and  trends  into 
account.  IThe  data  available  indicate 
that  Lubbock  has  monitored  a  limited 
number  of  PM-10  levels  in  excess  of  the 
24-hour  PM-10  standard.  Further,  the 
influence  of  long-range  transport  of 
wind-blown  dust  on  these  measured 
exceedances  makes  it  difficult  to 
determine  the  associated  frequency  and 
nature  of  these  exceedances.  This 
results  in  uncertainty  in  how  to  treat 
these  exceedance  events.  Because  of 
this  uncertainty,  EPA  feels  that  an 
unclassified  status  is  appropriate  for 
Lubbock  while  additional  information  is 
collected. 

m.  Table  Describing  the  Initial  Moderate 
PM-10  Nonattainment  Areas  Corrected 
by  Today's  Notice 

Based  on  the  foregoing  discussion, 
EPA  today  is  changing  its  March  15. 
1991  (56  FR  11101)  announcement  of  the 
initial  PM-10  nonattainment  areas.  The 
nonattainment  designations  for  those 
areas  corrected  by  today's  notice  are  set 
forth  in  the  following  table.  Consistent 
with  EPA's  announcement  in  the  March 
1991  notice,  all  of  these  areas  were 
classified  as  "moderate"  PM-10 
nonattainment  areas  by  operation  of 
law.  pursuant  to  section  188(a)  of  the 
Act. 
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Table  l— PM-IO  Initial  Nonattainment  Areas»*,'».'«,»» 


state  and  counties 


Idaho: 

Bannock  and 


Area  of  concern 


Bonner  County.. 


lilrAts: 
Coolc 


LaSa«e....„ 

Indiana: 

VsmniHton.. 

Minnesota; 
Olmsted... 


Montana: 
Flathead- 


Uncoin... 
Kfesoula. 


Silver  Bow.. 


Ohw: 


Jefferson- 


Washmqton: 
Yakima.. 


The  City  of  Pocatello:  Sectiona  1^-36  of  range  33  east  and  towmship  S  south.  Sections  1&-23  and  25-36  of  rwige  34  east  and 
townsMp  5  south;  Sectiof)  31  of  range  35  east  and  township  5  south;  Sections  1-36  of  ranQS  33  east  and  township  6  souHi; 
Sections  1-36  of  range  34  east  and  township  6  south;  Sections  5-38  of  range  35  east  and  township  6  south;  Sections  7.  8,  15- 
22,  and  27-35  of  range  36  east  and  township  6  south;  Sections  4-6  of  range  33  east  and  township  7  south;  Sections  1-4,  10-14, 
and  24  of  range  34  east  and  township  7  south;  Sections  1-30.  and  32-36  of  range  35  east  and  township  7  south;  Sections  2-11, 
14-23,  and  26-35  of  range  36  east  and  township  7  south;  Sections  1-4  of  range  35  east  and  townsh^j  8  south;  Sections  3-6  d 
range  36  east  and  township  8  souttt 

The  Sandpoint  area:  Sections  1-3,  9-12.  15,  16,  21,  22,  27,  28  of  range  2  west  and  township  67  norltj;  and  the  western  %  of 
Sectiorts  14,  23,  and  26  of  the  same  township  and  range  coordinates. 

a  Lyons  Township. 

b.  Ttie  area  t)our>ded  on  the  north  by  79th  Street  on  the  west  by  Interstate  57  between  Sibley  Boulevard  and  Interstate  94  and  by 

Interstate  94  between  Interstate  57  and  79th  Street,  on  the  south  by  Sibley  Boulevard,  and  on  the  east  by  the  IKinois.'lndwia 

Slate  line. 
Oglesby  inckidiog  the  following  Townships,  ranges,  and  sections;  T32N,  R1E,  Si;  T32N,  R2E,  S6;  T33N,  R1E.  S24;  T33N,  R1E, 

S25;  T33N,  R2E,  S51;  T33N.  R1E,  S36;  and  T33N,  R2E,  S30. 

Part  of  Clinlon  Township  including  ttie  loflowing  sections:  Sectiorts  15.  16,  21,  22,  27,  28,  33  and  34. 

The  area  bounded  on  the  south  by  U.S.  Highway  14;  on  the  west  by  U.S.  Highway  52;  on  the  north  by  14th  Street  NW.  between 
U.S.  Highway  52  and  U.S.  Route  63  (Broadway  Avenue),  US.  Route  63  north  to  Northern  Heights  Drive,  NE..  and  Northern 
Heights  Drive  NE.  extended  east  to  the  1990  City  of  Rochester  limits;  and  on  the  east  by  the  1990  City  of  Rochester  limits. 

The  area  bounded  by  lines  from  Universal  Transmercator  (UTM)  coorcSnale  700000mE,  534700mN.  east  to  704000mE,  5347000iiM, 
south  to  704000mE,  5341000mN,  west  to  703000mE,  5341000mN,  south  to  703000mE,  5340000mN,  west  to  702000mE, 
5340000mN.  south  to  702000mE,  5339000mN,  east  to  703000mE.  533o000mN.  south  to  703000mE,  5338000mN,  east  to 
70400CmE.  5338000mN,  south  to  704000mE,  5336000mN.  west  to  702000mE,  5336000mN,  south  to  702000mE,  5335000mN, 
west  to  700000mE.  5335000mN.  north  to  700000mE,  5340000mN.  west  to  695000mE.  5340000mN.  north  to  e95000mE, 
5345000mN,  east  to  700000m£.  5345000mN,  north  to  700000mE,  5347000mN. 

Columbia  Fails  and  vicinity:  Township  T30N,  R20W— Secttons  7.  8,  9, 16. 17,  and  18. 

Libby  and  vicinity:  T30N,  R31W— Sections  2,  3.  4,  5.  9.  10,  11.  14,  15,  23.  26.  35,  and  west  V,  of  Section  24,  west  V4  of  Section  2S. 
and  west   Vi  c4  Section  36;  plus  T31N,  R31W— Sections  26,  27,  29.  the  east   Vi  of  Sections  30,  32.  33,  34,  and  35. 

Missoula  and  vicinity  including  the  loltowing  sections:  T13f^  R19W— Sections  2.  8,  1 1,  14.  15,  16,  17.  19,  20,  21,  22,  23,  24,  27.  28, 
29,  30.  31.  32.  33,  and  34;  T12N.   R19W— Sections  4.  5.  6.  7;  T13N.   R20W— Sectkjna  23,  24.  25.  26,  35,  Mid  36 

Butte:  The  Northwest  comer  of  section  2,  T.3N.,  R.8W..  thence  Easterly  to  Northeast  comer  Section  5,  T.3N,  R.7W.;  thence 
Southerly  to  Northwest  comer  Section  9,  T.3N.,  R.7W;  thence  Easterty  to  Northeast  comer  Section  10,  T.3N,  R.7W.;  thenoe 
Sootherty  to  Southeast  comer  Section  22,  T.2N.,  R.7W.;  thence  Westerly  to  Southwest  comer  Section  19,  T.2N.,  R  7W.:  thence 
Northerly  to  Northwest  comer  Section  19,  T.2N.,  R.7W.;  thence  Westerly  to  Southwest  comer  Section  14,  T.2N.,  RBW.;  thence 
Northerly  to  Southwest  comer  Section  35,  T.3N.,  R.8W.;  thence  Westerty  to  Souttivirest  comer  Section  34,  T.3N..  R.8W;  thence 
Northerly  to  Northwest  comer  Section  27,  T.3N,  R.BW.;  thence  Westerty  to  Southwest  comer  Section  20.  T.3N,  R.8W.;  thence 
Northerly  to  Northwest  comer  Section  17.  T.3N.,  R.8W.;  thence  Easterly  to  Northwest  comer  Section  14,  T.3N..  R.8W.;  thence 
northerly  to  Uie  point  of  beginning. 

The  area  bounded  by  Market  Street  (State  Route  43)  from  the  West  Virginia/Ohio  border  west  to  Sunset  BNd.  (U.S.  Route  22). 
Sunset  Blvd.  west  to  the  SteubenviMe  Township/Crosa  Creek  Township  boundary,  the  township  boundary  south  to  *m 
StMbenviNe  Corporation  Umit  the  corporation  boundary  east  to  State  Route  7,  State  Route  7  South  to  the  Steubenvide  Township/ 
Wella  Townsh^)  boundary,  the  l0¥wiship  boundary  east  to  the  West  Virginia/Ohio  border,  and  Itorth  on  the  border  to  Market 
Street 

The  area  bounded  on  the  south  by  a  tins  from  UTM  coordinate  694000mW,  5i57000mN.  west  to  68l000mW,  5157000mN.  ihenc* 
north  along  a  line  to  coordinate  681000mN,  5172000mN.  thence  east  to  694000mW.  5172000mN.  thence  south  to  the  beginning 
coordinate  694000mW,  5157000mN. 


"When  cities  or  towns  are  shown  the  area  of  concern  is  defined  by  the  municipal  boundary  hnts  at  of  November  15,  1990  (the  date  of  enactment  ol  the  Act) 
?C7?5;  tJw"^  "*  ""^^  kxmerly  Group  I.  w\  which  case  the  area  of  concem  is  defined  by  the  muraapal  boundary  limits  as  of  October  31.  1990  (See  56  EH 
iiiolll         'oofnote  IS  applicable  to  today's  action  and  also  corrects  the  first  footnote  to  the  table  lisied  in  the  March  15,  1991  Federai.  Register  notice  (56  FR 

"-il!!^  ■  P**,™**??^  *  shown,  the  area  of  concem  Includes  the  ent»e  planning  area  as  of  November  15,  1990  (the  date  of  enactment  of  the  Act)  eitcept  lor 
^tSJv^iH  "^^^  'ormerty  Group  I,  in  which  case  the  area  of  concem  is  defined  by  the  entire  planning  area  as  of  October  31.  1990  (see  56  FR  45799).  This  is  ttue 
?"^. 'P  r^  »tent  the  planning  area  is  further  defined  (eg ,  by  township,  range,  and/or  section).  Such  geographteal  deK:nptors  remain  a  part  of  the  nonattalnmerU 
pounoanea  »fMpective  of  whether  they  are  mckjded  m  the  piannmg  area  (This  footnote  is  applicable  to  todays  action  vid  tfso  corrects  the  second  footnote  to  §>• 
table  listed  m  the  March  15,  1991  Federa*.  Register  notice  (56  FH  1 1 105).) 

'•  Audrain  County.  Missoon,  was  removed  as  an  initial  PM-10  nonattainment  area  See  comments  above. 
LU)bock,  Texas,  was  removed  as  an  initial  PM-10  nonattainment  vaa.  See  comments  above. 


guidance  on  SIP  requirements  foi 
areas  in  the  near  future.  Also  not 
EPA  will  be  reclassifying  some  o 
initial  PM-10  nonattainment  are£ 
moderate  to  serious  because  thej 
cannot  practicably  attain  the  PM 
quality  standards  by  December  3 
(see  section  18a(b](l)  of  tlie  Act), 
reclassified  as  serious,  these  are< 
be  subject  to  additional  control 
requirements  and  a  new  attainmi 
date.  The  EPA  will  work  with  the 
in  order  to  develop  a  proposed  li; 
moderate  areas  to  be  reclassifiec 
serious. 

V.  Effective  Date  of  This  Notice 

As  mentioned,  the  effective  da 
the  announcement  of  the  designa 
and  classification  of  areas  adjusi 
corrected  in  today's  notice  is  Auj 
1991.  While  5  U.S.C.  553(d)  (the  / 
states  that  the  effective  date  of  c 
administrative  actions  must  be  3i 
after  publication,  EPA  does  not  t 
that 'provision  of  the  APA  is  appl 
to  this  action.  Section  107(d)(2)  o 
Act  expressly  states  that  "promu 
or  announcement"  of  a  designati^ 
under  section  107(d)(4)  shall  not 
subject  to  5  U.S.C.  553-557.  The 
provision  establishing  the  PM-10 
designations  that  occurred  by  op 
of  law  upon  enactment  of  the  Ac 
designation  of  the  "initial  PM-10 
nonattainment  areas")  aopears  a 
section  107(d)(4)(B).  Thus, 
announcement  of  the  initial  PM-: 
nonattainment  areas  is  exempt  fi 
notice-and-comment  rulemaking 
procedures  set  forth  in  5  U.S.C.  5 
including  the  §  553(d)  requiremei 
the  effective  date  of  certain  actio 
be  30  days  after  publication." 

VI.  Fmality     \ 

The  EPA  will  take  final  action 
initial  designations  for  PM-10  (ui 
section  107(d)(4)(B)  of  the  Clean 
for  the  purposes  of  section  307(b; 
Act  when  EPA  formally  codifies 
designations  in  40  CFR  part  81.  T 
includes  those  designations  annc 
in  the  March  15, 1991  notice  and 
subsequent  modincations  made  i 
notice.  As  noted,  EPA  is  expectei 


rv.  Significaiice  of  Today's  Action 

By  November  15, 1991.  States  must 
adopt  and  submit  to  EPA  a  SIP  revision 
for  all  those  areas  that  were  classified 
as  moderate  PM-10  nonattainment  areas 
by  operation  of  law  upon  enactment  of 
the  Act  (see  subpart  4  of  part  D  of  title  I 
of  the  Act  as  amended).  In  particular, 
section  189(a)  of  the  Act  requires  that  all 
of  the  initial  moderate  PM-10 
nonattainment  areas  submit  a  SIP  by 


November  15. 1991  which  includes  the 
following:  (1)  Either  a  demonstration 
(including  air  quality  modeling)  that  the 
plan  will  provide  for  attainment  by 
December  31, 1994  or  a  demonstration 
that  attairunent  by  that  date  is 
impracticable;  and  (2)  provisions  to 
assure  that  reasonably  available  control 
measures  (including  reasonably 
available  control  technology)  for  the 
control  of  PM-10  are  implemented  by 


December  10, 1093.  In  addition,  a  new 
source  permit  program  meeting  the 
requirements  of  part  D  of  the  Act  is 
required  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  of  PM-10  (including, 
in  some  cases,  PM-10  precursors).  A  SIP 
revision  meeting  this  requirement  is  due 
by  )une  30, 1992  for  all  of  tlie  initial 
moderate  PM-10  nonattainment  areas. 
The  EPA  will  provide  additional 


'•  If  (he  APA  requirement  that  publicati 
precede  the  eflective  dale  of  certain  actioi 
days  was  deemed  applicable  to  today's  ar 
believes  this  action  would  be  within  the  pi 
(he  good  cause  exception  to  this  requiremi 
II  S.C.  553(dt(3).  The  March  15, 1991  Feder 
Register  notice  announcing  (he  initial  PM- 
nonattainment  areas  was  effective  60  dayi 
publication  (i.e„  May  14, 1991)  in  order  to . 
a  30-day  comment  period  and  any  appropi 
follow-up  adius(ments  by  EPA.  In  this  Fed 
Register  notice.  EPA  responds  to  commeni 
addressing  the  March  1991  notice.  Thus,  t} 
reason  to  defer  the  effective  date  further. 


"sday, 

August  8,  1991 
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98  33  Mst  and  tonmsttip  S  south,  Sections  1&-23  and  25-36  of  range  34  east  and 
east  arxl  township  5  south;  S«ctiona  1-36  of  range  33  east  and  (otanahip  6  aoutfi; 
itp  6  soutti;  Sectiorfs  &-36  al  rspge  35  east  and  lowmsTiip  6  south:  Sectiorw  7,  8,  16- 
ip  6  south;  Sectiofia  4-6  of  range  33  east  and  township  7  south;  Sectiona  1-4,  10-14, 
jth;  Sections  1-30,  and  32-38  of  range  35  east  and  township  7  south;  Sectiona  2-11, 
mship  7  south;  Sectiona  1-4  of  range  35  east  and  township  8  south;  Sections  3-6  d 

16,  21,  22,  27,  26  of  range  2  west  and  township  67  norlh;  and  the  western  %  of 
4p  and  range  coordinates. 


eet  on  the  west  by  Interstate  57  between  Sibley  Boulevard  and  Interstate  94  and  by 
th  Street,  on  the  south  by  Sibley  Boulevard,  and  on  the  eest  by  the  IKinois/ Indiana 

inges,  and  sections;  T32N.  R1E,  Si;  T32N,  R2E.  S6;  T33N,  R1E.  S24;  T33N,  R1E, 
T33N.  R2E.  S30. 

]  sections:  Sectiorts  15,  16,  21,  22,  27,  28,  33  ar>d  34. 

way  14;  on  the  west  by  U.&  Highway  52;  on  the  north  by  14th  Street  NW.  between 
idway  Avenue).  US.  Route  63  north  to  Northern  Heights  Drfve,  NE.,  and  Northem 
i90  Oty  ol  Rochester  Units;  and  on  the  east  by  the  1990  City  of  Rochester  Bmits 

ismercator  (UTM)  coonfineie  700000»»€,  534700mN,  east  to  704000mE,  6347000inN, 
I  703000nnE,  5341000mN.  south  to  703000mE,  5340000mN.  west  to  702000mE, 
)mN,  east  to  703000mE.  5339000mN,  south  to  703000mE,  5338000mN.  east  to 
E,  5336000mN.  west  to  702CC0mE,  5336000mN,  south  to  702000mE.  5335000mN, 
.  700000mE,  5340000rTjN,  west  to  695000mE.  5340000niN.  north  to  esSOOOmE, 
i,  north  to  700000mE,  5347000mN. 
20W— Sections  7.  8,  9, 16, 17,  and  18. 

.  4.  5.  9.  10,  11.  14.  15.  23.  26,  35,  and  west  V,  of  Section  24,  weat  H  of  Section  2S. 
R31W— Sections  26.  27.  29.  the  east  Vi  of  Sections  30,  32.  33,  34,  and  35. 
ctions:  T13f^  R19W— Sections  2.  8,  11.  14.  15,  16,  17.  19,  20,  21,  22.  23,  24,  27.  28, 
iW— Sections  4.  5,  6.  7;  T13N.  R20W— Sectiona  23,  24,  25,  26,  35.  vid  36l 
.3N.,  R  aw.,  thence  Easterly  to  Northeast  comer  Section  5,  T.3N,  R.7W.;  thence 
r.3N.,  R.7W;  thence  Easterty  to  Northeast  comer  Section  10,  T.3N.  R.7W.;  thence 
r.2N.,  R.7W.;  thence  Westerly  to  Southwest  comer  Section  19,  T.2N.,  R  TW.;  thence 
.2N.,  R.7W.;  thence  Westerly  to  Southwest  comer  Section  14,  T.2N.,  R  8W.;  thence 
r.3N.,  R.8W.;  thence  Westarty  to  Southwest  comer  Section  34,  T.3N..  R.8W ;  thence 
.3N..  R.8W.;  thence  Westerly  to  Southwest  comer  Section  20,  T.3N.,  R.8W.;  thence 
r.3N.,  R.8W.;  thence  Easterly  to  Northwest  comer  Section  14,  T.3N.,  R.8W ;  thence 


oute  43)  from  the  West  Wgtnia/Ohio  border  west  to  Sunse«  BNd.  (U.S.  Route  22). 
ownship/Crosa  Creek  Township  boundary,  the  township  bourxlary  south  \o  the 
r\  boundary  east  to  State  Route  7,  State  Route  7  South  to  the  SieubenviUe  Township/ 
undary  east  to  the  West  Wginia/Ohio  border,  and  f^orth  on  the  border  to  Martiet 


I  UTM  coordinate  6»4000rnW,  5157000mN,  west  to  681000mW,  51570OOfnN.  thence 
5172000tnN,  thence  east  to  694000mW.  5172000mN,  thence  south  to  the  beginning 


wnidpal  bo(«idary  hnits  a>  of  November  15, 1990  (the  date  of  anactinenl  of  the  A^ 
am  IS  defined  by  the  munidpal  boundary  limits  aa  of  October  31,  1990  (See  56  FR 
footnote  to  tt>e  table  Baled  in  the  March  15,  1991  Federal  Reqister  notice  (56  FR 

>lanning  area  as  of  November  15,  1990  (the  date  of  enactment  of  the  Act)  eacetH  tar 
1  by  the  errtire  planning  area  as  of  October  31.  1990  (see  55  FR  45799).  This  ie  ttue 
9.  and/or  section).  Sucti  geographical  descriplors  remain  a  part  of  the  nonattainmerrt 
footnote  is  appAcable  to  today's  action  and  also  corrects  the  second  footnote  to  the 

area.  See  comments  above. 
«  comments  above. 
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December  10, 1093.  In  addition,  a  new 
source  permit  program  meeting  the 
requirements  of  part  D  of  the  Act  is 
required  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  of  PM-10  (including, 
in  some  cases,  PM-10  precursors).  A  SIP 
revision  meeting  this  requirement  is  due 
by  )une  30, 1992  for  all  of  tlie  initial 
moderate  PM-10  nonattairmient  areas. 
The  EPA  will  provide  additional 


guidance  on  SIP  requirements  for  these 
areas  in  the  near  future.  Also  note  that 
EPA  will  be  reclassifying  some  of  these 
initial  PM-10  nonattainment  areas  from 
moderate  to  serious  because  they 
carmot  practicably  attain  the  PM-10  air 
quality  standards  by  December  31, 1994 
(see  section  188(b)(1)  of  tlie  Act).  If 
reclassified  as  serious,  these  areas  will 
be  subject  to  additional  control 
requirements  and  a  new  attainment 
date.  The  EPA  will  work  with  the  States 
in  order  to  develop  a  proposed  list  of 
moderate  areas  to  be  reclassified  as 
serious. 

V.  Effective  Date  of  This  Notice 

As  mentioned,  the  effective  date  of 
the  announcement  of  the  designation 
and  classification  of  areas  adjusted  or 
corrected  in  today's  notice  is  August  8, 
1991.  While  5  U.S.C.  553(d)  (the  APA) 
states  that  the  effective  date  of  certain 
administrative  actions  must  be  30  days 
after  publication,  EPA  does  not  believe 
that 'provision  of  the  APA  is  applicable 
to  this  action.  Section  107(d)(2)  of  the 
Act  expressly  states  that  "promulgation 
or  announcement"  of  a  designation 
under  section  107(d)(4)  shall  not  be 
subject  to  5  U.S.C.  553-557.  The 
provision  establishing  the  PM-10 
designations  that  occurred  by  operation 
of  law  upon  enactment  of  the  Act  (the 
designation  of  the  "initial  PM-10 
nonattainment  areas")  aopears  at 
section  107(d)(4)(B).  Thus, 
announcement  of  the  initial  PM-10 
nonattainment  areas  is  exempt  from  the 
notice-and-comment  rulemaking 
procedures  set  forth  in  5  U.S.C.  553-557, 
including  the  §  553(d)  requirement  that 
the  effective  date  of  certain  actions  must 
be  30  days  after  publication." 

VI.  Finality     \ 

The  EPA  will  take  final  action  on  the 
initial  designations  for  PM-10  (under 
section  107(d)(4)(B)  of  the  Clean  Air  Act) 
for  the  purposes  of  section  307(b)  of  the 
Act  when  EPA  formally  codifies  these 
designations  in  40  CFR  part  81.  This 
includes  those  designations  announced 
in  the  March  15, 1991  notice  and  any 
subsequent  modifications  made  in  this 
notice.  As  noted,  EPA  is  expected  to 


'•  If  the  APA  retttiiremenl  that  publication 
precede  the  efTecthfe  date  of  certain  actions  by  30 
days  was  deemed  applicable  to  today's  action,  EPA 
believes  this  action  would  be  within  the  purview  of 
the  good  cause  exception  to  this  requirement.  See  5 
U  S.C  553|dt(3).  The  March  15, 1991  Federal 
Registar  notice  announcing  the  initial  PM-10 
nonattainment  area*  was  effective  60  days  after 
publication  (i.e„  May  14. 1991)  in  order  to  allow  for 
a  30-day  comment  period  and  any  appropriate 
follow-up  adjustments  by  EPA.  In  this  Federal 
Ragislar  notice,  EPA  responds  to  comments 
addressing  the  March  1991  notice.  Thus,  there  is  no 
reason  to  defer  the  effective  date  further. 


complete  a  part  81  codification  for  PM- 
10  and  other  title  I  air  pollutants  in  the 
near  future. 

Vn.  Authority 

Sections  107(d)(2).  107(d)(4),  110 
(including  110(k)(6)),  188(a),  and  301  of 
the  Act  provide  authority  for  today's 
action. 

Dated:  )uly  31, 1991. 
Michael  Shapiro, 

Assistant  Adminislrator  for  Air  and 
Radiation. 

(FR  Doc.  91-18827  Filed  8-7-91;  8:45  am) 
WUJNO  COOE  aseoHO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 
[FCC  »1-2171 

Standards  for  Assessing  Forfeitures 

agency:  Federal  Conununications 

Commission. 

action:  Policy  statement. 

SUMMARY:  This  policy  statement 
establishes  standards  to  be  used  by  the 
Commission  in  assessing  forfeitures. 
Adoption  of  the  Policy  Statement  will 
assist  the  Commission  in  ensuring  that 
similarly  situated  violators  are  treated 
in  a  similar  manner  and  will  provide 
guidance  to  the  public  regarding  the 
forfeitures  that  can  be  expected  in 
connection  with  specific  violations. 
EFFECTIVE  DATE:  August  8, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

David  H.  Solomon,  Office  of  General 
Counsel,  Federal  Communications 
Commission  (2(?2]  632-6990. 
SUPPI.EMENTARY  INFORMATION: 

Policy  Statement 

Adopted:  July  11, 1991;  Released:  August  1, 
1991. 
By  the  Commissicn: 

/.  Introduction 

1.  In  this  Policy  Statement,  we 
establish  standards  for  assessing 
forfeitures.  These  standards  are  set  forth 
in  the  appendix.  We  intend  to  be  guided 
in  the  future  by  these  standards, 
although  we  note  that  we  remain  "free 
to  exercise  *     *     *  discretion  in 
situations  that  arise"  in  specific  case. 
See  Guardian  Federal  Savings  &  Loan 
Ass'n  V.  Federal  Savings  and  Loan 
Insurance  Co.,  589  F.  2d  658,  666  (DC  Cir. 
1978). 

//.  Background 

2.  The  Commission  has  traditionally 
assessed  forfeitures  on  a  case-by-case 


basis,  in  light  of  relevant  precedent  In 
1989,  Congress  substantially  increased 
the  dollar  amounts  of  our  forfeiture 
authority.  Public  Law  No.  100-239. 103 
Stat.  2131.  As  the  Commission 
implements  this  increased  forfeiture 
authority,  we  believe  it  is  appropriate  to 
depart  from  our  traditional  case-by-case 
approach  and  adopt  more  specific 
standards  for  assessing  forfeitures.  Such 
standards  will  assist  the  Commission  in 
ensuring  that  similarly  situated  violators 
are  treated  in  a  comparable  manner,  and 
will  provide  guidance  to  the  public 
regarding  the  forfeitures  that  can  be 
expected  in  connection  with  specific 
violations.  (The  Commission  remains 
free,  of  course,  to  respond  to  violations 
with  other  or  additional  action,  for 
example,  admonishment,  revocation  or 
non-renewal.)  Establishing  forfeiture 
standards  is  consistent  with  a 
recommendation  of  the  Administrative 
Conference  of  the  United  States  (ACUS), 
and  is  similar  to  approaches  taken  by 
some  other  independent  regulatory 
agencies.  See  Agency  Assessment  and 
Mitigation  of  Civil  Money  Penalties, 
Recommendation  No.  79-3, 1  CFR 
305.79-3;  General  Statement  of  Policy 
and  Procedure  for  NRC  Enforcement 
Actions,  10  CFR  chapter  1,  part  2, 
appendix  C 

///.  Discussion 

3.  Section  503  Forfeitures.  Most 
Commission  forfeitures  are  issued  under 
the  Commission's  general  forfeiture 
authority  contained  in  section  503  of  the 
Act.  Under  section  503(b)(2),  Tor  each 
violation  or  each  day  of  a  continuing 
violation,  the  Commission  may  now 
assess  forfeitures  of  up  to  $25,000 
against  broadcasters,  cable  operators  or 
applicants  for  such  facilities,  $100,000 
against  common  carriers  or  applicants 
for  such  facilities,  and  $10,000  against 
others.  In  addition,  there  is  a  limit  on 
forfeitures  for  continuing  violations 
involving  a  single  act  or  failure  to  act  of 
$250,000  for  broadcasters,  cable 
operators  or  applicants  for  such 
facilities  and  $1,000,000  for  comn:ion 
carriers  or  applicants  for  such  facilities. 
A  limit  of  $75,000  applies  to  continuing 
violations  involving  a  single  act  or 
failure  to  act  by  others. 

4.  Our  new  standards  for  section  503 
forfeitures  establish  base  forfeiture 
amounts  for  speciHc  classes  of  section 
503  forfeitures.  The  base  forfeiture 
amounts  are  based  on  a  ranking  of  a 
relative  gravity  of  the  violation 
involved.  The  base  amounts  are 
computed  as  a  percentage  of  the 
statutory  maximum  for  the  service 
involved.  For  example,  failure  to  comply 
with  prescribed  tower  lighting  and 
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marking  requirements  is  generally  an 
extremely  grave  offense  and  thus  has  a 
base  forfeiture  amount  of  80  percent  of 
the  relevant  statutory  maximum — 
$20,000  for  broadcasters  and  cable 
operators.  $80,000  for  common  carrier 
and  $8,000  for  others.  In  contrast,  failure 
to  provide  required  station  identification 
is  generally  a  more  minor  offense  and 
thus  has  a  base  forfeiture  amount  of  10 
percent  of  the  relevant  statutory 
maximum — $2,500  for  broadcasters  and 
cable  operators,  $10,000  for  common 
carriers  and  $1,000  for  others.  We 
recognize  that  one  effect  of  this 
approach  is  that  licensees  in  different 
services  will  receive  different  forfeitures 
for  the  same  offense.  We  believe  this 
approach  is  consistent  with 
congressional  intent  in  establishing 
different  statutory  maxima  for  different 
services,  and  at  the  same  time  ensures 
that  all  similarly  situated  entities  are 
treated  similarly. 

5.  Once  the  relevant  base  forfeiture 
amount  is  determined  for  a  section  503 
forfeiture,  the  next  step  under  our 
standards  is  to  apply  the  relevant 
upward  and  downward  adjustment 
criteria  to  the  base  amount.  Each  of  the 
upward  and  downward  adjustment 
criteria  is  assigned  a  specific  percentage 
range  that  is  applied  against  the  base 
forfeiture  amount.  The  adjustment 
criteria  we  have  selected  are  derived 
from  section  503(b)(2)(D)  of  the  Act. 
which  instructs  the  Commission  to  "take 
into  account  the  nature,  circumstances, 
extent,  and  gravity  of  the  violation  and, 
with  respect  to  the  violator,  the  degree 
of  culpability,  any  history  of  prior 
offenses,  ability  to  pay,  and  such  other 
matters  as  justice  may  require."  In 
establishing  specific  criteria  to  carry  out 
this  statutory  mandate,  we  have  also 
been  guided  by  the  ACUS 
recommendation  on  forfeiture 
standards.  See  1  CFR  305.79-3 


(suggesting  that  agencies  take  into 
account  the  economic  benefit  of  the 
violation,  the  harm  caused  by  the 
violation  and  the  violator's  financial 
condition). 

6.  How  the  standards  work  can  be 
illustrated  with  the  following  example 
involving  a  broadcast  licensee  who,  for 
one  day.  broadcasts  using  unauthorized 
equipment.  Under  the  standards,  a  base 
forfeiture  amount  of  $10,000  is 
established.  If  the  relevant  upward 
adjustment  criteria  were  determined  to 
be  a  70%  increase  for  intentional 
violation  and  a  40%  increase  for 
substantial  harm,  each  of  which  is 
within  the  range  established  in  the 
standards,  increases  of  $7,000  (70%  of 
$10,000)  and  $4,000  (40%  of  $10,000) 
would  be  added  to  the  base  forfeitiu-e, 
for  an  adjusted  forfeiture  of  $21,000.  If  it 
were  also  determined  that  there  should 
be  a  30%  downward  adjustment  for  a 
history  of  overall  compliance  by  the 
licensee,  which  is  also  within  the 
established  range,  the  forfeiture  would 
be  reduced  by  $3,000  (30%  of  10,000)  to 
$18,000.  If  the  broadcaster  made  a 
specific  showing  that  an  $18,000 
forfeiture  would  cause  substantial 
economic  hardship,  the  forfeiture  would 
be  further  reduced.'  If  application  of  the 
criteria  led  to  an  amount  exceeding  the 
statutory  ceiling,  the  forfeiture  amount 
would  be  reduced  to  the  statutory 
ceiling. 

7.  Non-Section  503  Forfeitures. 
Various  sections  of  the  Communications 
Act  provide  the  Commission  with 
forfeiture  authority  regarding  specific 
statutory  violations.  These  sections  of 
the  Act  generally  state  a  prescribed 
forfeiture  amount  (rather  than  a 
maximum)  for  violation  of  that  section. 
For  example,  section  220(d)  of  the  Act 
provides  that  a  common  carrier  that 


'  See  appendix,  note  6. 


fails  to  comply  with  prescribed 
accounting  and  other  record-keeping 
requirements  shall  forfeit  $6,000  per  day. 
Under  our  forfeiture  standards,  such 
statutory  amounts  will  be  used  as  the 
base  forfeiture  amounts  for  non-section 
503  forfeitures.  Consistent  with  section 
504(b)  of  the  Act.  which  permits 
remission  or  mitigation  of  the 
Commission  the  same  downward 
adjustment  criteria  to  be  used  in  section 
503  forfeiture  proceedings  will  also  be 
used  In  non-section  503  forfeiture 
proceedings. 

rv.  Conclusion 

8.  We  believe  adoption  and 
publication  of  these  forfeiture  policies 
will  assist  the  Commission  in  ensuring 
that  similarly  situated  violators  are 
subjected  to  comparable  forfeitures  and 
will  aid  our  enforcement  efforts  by 
making  clear  in  advance  the  likely 
consequences  of  violations. 

9.  Accordingly,  it  is  ordered  that  this 
Policy  Statement  is  adopted,  to  be 
effective  upon  publication  in  the  Federal 
Register. 

10.  The  notice  and  comment  and 
effective  date  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  to  this  Policy  Statement.  5  U.S.C. 
553(b)(A).  (d)(2). 

11.  This  action  is  taken  pursuant  to 
sections  4(i),  202(c).  203(e).  205(b). 
214(d).  219(b),  220(d),  223,  303(r),  364, 
386.  503(b).  504,  506  and  634  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  §§  154(i),  202(c). 
203(e),  205(b),  214(d),  219(b),  220(d),  223, 
303{r),  362.  386,  503(b),  504.  507.  554. 

List  of  Subjects  in  47  CFR  Part  1 

Penalties. 
Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 


Appendix— Standards  for  Assessing  FCC  Forfeitures 
/.  Base  Amounts  for  Section  503  Forfeitures 


Violation 


Misrepresentation/lack  ol  candor „„ _..„ „ , 

Failure  to  comp^  vintti  prescribed  lightif>g  and  marking 

Constnjction  and/or  operation  Kuttiout  an  instrument  of  authorizatkxi  for  the  service 

Unauttvxized  substantial  transfer  of  control 

VkJiatkjns  of  rules  relating  to  distress  and  safety  frequencies 

False  distress  communicatkxis „ :. 

Failure  to  permit  inspection 

Violations  of  operator  services  requirements 

Malicious  interference _ 

Failure  to  respond  to  Commisskxi  cofTNnunicatiorts  .„„ 

Importation  or  marketing  of  unauthorized  equipment 

Exceeding  auttxxized  antenna  tietght , 

Exceedir>g  power  Umits , 

Unauttionzed  omissiorw ._„_™ „ 


Percem  of 
Stat.  Max.' 


80 
80 
80 
80 
80 
SO 
75 
75 
70 
70 
70 
60 
50 
50 


BC/Cable 
(S25.000) 


20.000 
20,000 
20,000 
20.000 
20,000 
20,000 
18,750 

N.A. 
17,500 
17.500 

N.A. 
15,000 
12,500 
12.500 


CC 
($100,000) 


80.000 
60.000 
80.000 
80.000 
80.000 
60.000 
75.000 
75.000 
70,000 
70,000 
70,000 
60.000 
50,000 
50,000 


Other 
($10,000) 


8.000 
6.000 
8.000 
6,000 
6,000 
6.000 
7.500 
7,500 
7.000 
7,000 
7,000 
6.000 
5.000 
5,000 


Appi 


Using  urauthotzed  frequer>cy.._ 

EBS  equipment  not  installed  or  operatlorval. 
Transmission  of  indecent/obscone  material 

Violation  of  broadcast  EEC  rules „ 

Violatkxi  of  political  rules:  rea8onat>le  acces 

Unauthorized  discontinuance  of  service _ 

Use  of  unauttxxized  equipment _ 

Violation  of  chikjren's  television  commercial 

Violation  of  main  8»udio  rule _ 

Construction  or  operation  at  unauthorized  k: 
Failure  to  engage  in  required  frequency  coo 
Failure  to  file  required  forms  or  Information. 

VkJiation  of  publK  file  oiles  .„ 

Violation  of  sponsorship  ID  requirements 

Violation  of  requirements  pertaining  to  broai 
Violation  of  technical  logs/time  brokerage  a 
Broadcasting  telephone  conversations  withc 
Failure  to  make  required  measurements  or  ( 
Violation  of  enhanced  underwnting  requlrem 

Failure  to  provide  station  ID , 

Unauthonzed  pro  forma  transfer  o(  control... 
FaMura  to  rriaintain  required  records ...__......, 

Miscellaneous  vioittkxis _ , 

'  The  forfeiture  ceHirigs  per  violation  oi 
$100,000  for  common  carriers  or  applicant 
1  80.  In  addition,  for  corrtmumg  violations  m 
broadcasters  arid  cable  operators  or  appl> 
violation.  Ur>less  Commission  autronzation  i 
a  cable  operator  or  is  not  operating  in  the 
connection  with  «  frst  violaaon.  47  U.S 


(1)  Egregk>us  mIscofvJuct __ „ 

(2)  Ability  to  pay/relative  disincentive  » 

(3)  Intentional  violatton 

(4)  Substantial  harm 

(5)  Prior  vkslations  of  same  or  other  requirer 

(6)  Substantial  economk:  gain „.. 

(7)  Repeated  or  cpritinuous  vtotetion 

(1)  Minor  vio(atwo»! 

(2)  Good  faith  or  vokjntary  disokjsure .. 

(3)  History  of  overall  compliance _. 

(4)  Inability  to  pay „ 

'  Both  upward  and  downwanj  adjustme 

•  The  Commission  is  required  by  the 

♦  The  percentage  adjustment  for  ttiis  en 

*  A  "minor"  wslation  is  misconduct  » 
nwsconduct" 

•  As  noted  above,  the  Commission  te 
503(b)(2)(D).  The  appHcation  of  a  dovwrwan 
be  considered  as  a  downward  adjustment  f« 


Vtolatton 

Section  202(c)... 

.__  Common  carrier  discri 

Section  203(e).... 

....  Common  carrier  taiitfa 

Section  206(b).... 

.—  Common  carrier  presc 

Sectkjn  214(d)... 

.-..  Common  carrier  line  e 

Section  219(b).... 

—  Common  carrier  repor 

Section  220(d)-.. 

....  Comrtwn  carrier  recor 

Section  223_ 

.  Dial-«-Pom 

Section  364/,'»6 

....  Shlpr«*o 

Section  506. 

—  Great  Lakes  Agreeme 

Section  634 

...  CaWeEEO 

Note:  Non-section  503  forfeitures  mav 

'  Unlike  section  503.  which  estaclishei 

violabons  of  the  retevam  section.  These  ar 

Act,  which  provides  a  maximum  of  $50,000 

sutiject  to  downward  ad|uttments. 

[FR  Doc.  91-18«00  Filed  ft-7-01;  8:45  ai 
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agencies  take  into 
lomic  benefit  of  the 
rm  caused  by  the 
!  violator's  financial 

ndards  work  can  be 
he  following  example 
dcast  licensee  who,  for 
ists  using  unauthorized 
!r  the  standards,  a  base 
t  of  $10,000  is 
e  relevant  upward 
ria  were  determined  to 
e  for  intentional 
rO%  increase  for 
I,  each  of  which  is 
established  in  the 
jses  of  $7,000  (70%  of    ' 

00  (40%  of  $10,000) 

to  the  base  forfeiture, 
orfeiture  of  $21,000.  If  it 
lined  that  there  should 
ard  adjustment  for  a 

1  compliance  by  the 
8  also  within  the 

e,  the  forfeiture  would 
1,000  (30%  of  10.000)  to 
oadcaster  made  a 
:  that  an  $18,000 
cause  substantial 
lip,  the  forfeiture  would 
2d.'  If  application  of  the 
amount  exceeding  the 
,  the  forfeiture  amount 
d  to  the  statutory 

I  503  Forfeitures. 
1  of  the  Communications 
Commission  with 
ity  regarding  specific 
3ns.  These  sections  of 
^  state  a  prescribed 
it  (rather  than  a 
olation  of  that  section. 
:tion  220(d)  of  the  Act 
:ommon  carrier  that 

lee. 


fails  to  comply  with  prescribed 
accounting  and  other  record-keeping 
requirements  shall  forfeit  $6,000  per  day. 
Under  our  forfeiture  standards,  such 
statutory  amounts  will  be  used  as  the 
base  forfeiture  amounts  for  non-section 
503  forfeitures.  Consistent  with  section 
504(b)  of  the  Act.  which  permits 
remission  or  mitigation  of  the 
Commission  the  same  downward 
adjustment  criteria  to  be  used  in  section 
503  forfeiture  proceedings  will  also  be 
used  in  non-section  503  forfeiture 
proceedings. 

/v.  Conclusion 

8.  We  believe  adoption  and 
publication  of  these  forfeiture  policies 
will  assist  the  Commission  in  ensuring 
that  similarly  situated  violators  are 
subjected  to  comparable  forfeitures  and 
will  aid  our  enforcement  efforts  by 
making  clear  in  advance  the  likely 
consequences  of  violations. 

9.  Accordingly,  it  is  ordered  that  this 
Policy  Statement  is  adopted,  to  be 
effective  upon  publication  in  the  Federal 
Register. 

10.  The  notice  and  comment  and 
effective  date  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  to  this  Policy  Statement.  5  U.S.C. 
553{b)(A),  (d)(2). 

11.  This  action  is  taken  pursuant  to 
sections  4(i).  202(c).  203(e),  205(b), 
214(d),  219(b),  220(d),  223,  303(r),  364, 
386,  503(b),  504,  506  and  634  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154(i).  202(c), 
203(e).  205(b).  214(d).  219(b),  220(d),  223, 
303(r).  362,  386.  503(b),  504,  507,  554. 

List  of  Subjects  in  47  CFR  Part  1 

Penalties. 
Federal  Communications  Commission. 

Donna  R.  Searcy, 
Secretary. 


OR  Assessing  FCC  Forfeitures 
'or  Section  503  Forfeitures 


Percent  ot 
Stat.  Max.) 

BC/Cat)te 
(S25.000) 

CC 
($100,000) 

Other 
($10,000) 

BO 
80 
80 
80 
80 
BO 
75 
75 
70 
70 
70 
60 
SO 
SO 

20.000 
20.000 
20.000 
20.000 
20.000 
20.000 
18.750 

N.A. 
17.500 
17.500 

N.A. 
15.000 
12.500 
12.500 

80.000 
80.000 
80.000 
80.000 
80.000 
80.000 
75.000 
75.000 
70.000 
70.000 
70.000 
60.000 
50.000 
50.000 

8000 

8,000 

arvice , 

8.000 

.....«...»..MU.«.M..............*H «... 

8.000 
8,000 
8.000 

,., «,.M.«.....»...,  «...«..« 

7.500 
7.500 
7.000 
7,000 

7,000 

■•- - - 

6.000 
5.000 

...„ „ „..., 

5.000 
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Appendix— Standards  for  Assessing  FCC  Forfeitures— Continued 


violation 


Using  urauttio'lzed  frequency..- _ 

EBS  equipment  not  Installed  or  operational.... 
TransmissHDn  ot  indecent/ obscene  material- 
Violation  of  twoadcast  EEC  nJes 


Violation  of  political  rules:  reasonable  access,  lowest  unit  charge,  equal  opportunities  and  discrimination. 

Unauthorized  discontinuance  of  service _ _ _ „ 

Use  of  unauttxjfiied  equipment _ _ _ _ 

Vwlation  of  children's  television  commercialiaition  or  programming  requiramentt.. 

VIolatJon  of  main  sfudk)  rule _ _.. „ 

Construction  or  operation  at  unauthorized  location 

Failure  to  engage  in  required  frequency  coordination 

Failure  to  file  required  forms  or  Information .._„. 

Violation  of  public  file  rules  .„ 

Violation  of  sponsorship  ID  requirements.. 


Vwlation  of  requirernen'.s  pertaining  to  broadcasting  of  lotteries  or  contests.. 


Violation  ot  technical  logs/time  broKerage  agreements  file  requirements.. 

Broadcasting  telephor)e  coriversations  without  auttxirization 

Failure  to  malie  required  measurements  or  corxluct  required  monitoring 

Violation  of  enhanced  undenwritlng  requirements 

Failure  to  provide  station  ID ._ 

Unauthorized  pro  forma  transfer  ot  controi ™™... ___.__„.._„._„...... 

FaMure  to  maintain  required  records 

Miscollaroous  violations _ _._ ™„™ 


Percent  of 
Stat  Max.* 


SO 
SO 
SO 
50 
SO 
40 
40 
40 
40 
40 
40 
30 
30 
25 
26 
20 
20 
10 
10 
10 
10 
10 
5 


BC/Cabte 
($25,000) 


12.500 

12.500 

12,500 

12.500 

12.500 

10.000 

10.000 

10.000 

10,000 

10.000 

10.000 

7.500 

7,500 

62S0 

6.2S0 

5.000 

S.000 

^500 

2.500 

2,500 

2.500 

2.500 

1.2S0 


CC 
($100,000) 


50.000 

NA 

NA 

NA 

NA 

40.000 

40.000 

NA 

NA 

40,000 

40.000 

30.000 

NA 

NA 

NA 

NA 

NA 

10.000 

NA 

10.000 

10,000 

10,000 

5.000 


Other 
($10,000) 


S.000 

NA 

S.000 

NA 

NA 

4,000 

4,000 

NA 

NA 

4.000 

4.000 

3,000 

NA 

NA 

NA 

NA 

N.A. 

1,000 

NA 

1.000 

1.000 

1,000 

500 


»,««\3!)?.  ^'^^  ceilrngs  per  violation  or  per  day  of  a  continuing  violation  contained  in  section  503  of  the  Communications  Act  and  tf>e  Commisston's  Rules  ar« 
SIOO.OOO  for  common  earners  or  applicants,  $25,000  for  broadcasters  and  cable  operators  or  epplicants,  and  $10,000  for  aN  others.  47  U  S  C  503(b)(2)-  47  CFR 
1  80  In  addition,  for  continuing  viotations  mvob/ing  a  smgie  act  or  failure  to  act,  there  is  an  overall  iimrt  of  $1,000,000  for  common  earners  or  applicants  $^50  000  for 
broadcasters  and  cable  operators  or  applicants,  and  $76,000  for  all  others  Id.  The  base  amounts  hsted  are  tar  a  sing;e  violation  or  single  day  of  a  conttnung 
violation.  Unless  Commission  autforrzation  is  required  for  the  behavior  involved,  a  section  503  torlmljre  procaadirtg  against  a  non-licensee  or  non-applicant  who  ia  no! 
a  cable  operator  or  is  rot  operating  in  the  radio  control  or  atizens  band  radio  services  can  only  be  initialed  tor  a  second  violation,  after  issuance  of  a  dtaboo  in 
connection  with  a  first  wiolaaon.  47  U.S.C.  503(b)(5).  Fortettures  issued  under  other  sections  of  the  Act  are  dealt  with  separately  m  Section  111 

//.  Adjustment  Criteria  for  Section  503  Forfeitures 


(1)  Egregious  miscorvluct 

(2)  Ability  to  pay/relative  disincentive  ».. 

(3)  Intentional  violation 

(4)  Substantial  harm 


Upward  Adjustment  Criteria  ■ 


(5)  Prior  violations  of  same  or  other  requirements. 

(6)  Substantial  economic  gain „.„ 

(7)  Repeated  or  continuous  violation 


(1)  Minor  violation  » , 

(?)  Good  faith  or  voluntary  disclosure., 

(3)  History  of  overall  compliance 

(4)  lnat>ility  to  pay „ 


Downwara  Acf/ustment  Criteria 


50-80%. 
50-00%. 
50-80%. 
40-70%. 
40-70%. 
20-50%. 
Vwies.* 

50-90%. 
30-60%. 
20-«0%. 
Variaa.* 


Both  upward  and  downwanj  adjustments  are  applied  to  the  base  forfeiture  amount  More  than  one  factor  may  apply  in  a  given  case. 

The  Commisawn  is  required  by  the  Communications  Act  to  take  ability  to  pay  into  consideration  m  assessing  forfeiture  amounts.  47  U.S.C.  503(bK?)(D). 

The  percentage  adjustment  for  this  criterion  could  vary  up  to  the  statutory  maximum  per  violation  or  per  day  of  a  continuing  violation. 

A^inor"  violation  t«  misconduct  winch  ia  at  a  low  level  of  senousness  within  the  violation  category.  A  minor  violation  »  the  opposite  ol  "egregtoua 


tn-i/v,wow??^°^^'  Commission  is  required  by  the  Communications  Act  to  take  atjility  to  pay  into  conside'stion  in  assessing  forfeiture  amounts.  47  U.S.C. 
b03(b)(z)(D).  The  application  of  a  downward  adiustment  for  mability  to  pay  is  based  upon  a  showinq  of  substantial  financiai  hardship.  Inability  to  pay  would  generally 
be  considered  as  a  downward  adjustment  factor  only  upon  a  specrte  showing  by  the  entity  against  whom  forferture  actwn  is  takea 

///.  Non-Section  503  Forfeitures 


Violation 


Section  202(c) Common  canier  discrimination 

Section  203(a) _..  Common  carrier  taiitts 

Section  205(b) Common  carrier  presaiptions 

Section  214(d) Common  carrier  line  extensiorw 

Section  219(b) „..  Common  carrier  reports 

Section  220(d) Common  carrier  records  4  accounts- 
Section  223 DiaJ-«-Pom 

Section  364/386 ..«  Ship  radio 

Section  506 Great  Lakes  Agreement.... 

Section  634 Cable  EEO 


Statutory  amount  * 


$6.000 +$300/d8y. 
$6,000-f$300/day. 
$12,000. 
$1.200/d8y. 
$1,200. 
$6,000/d8y. 
$50,000  maximon. 
$5,000  (owner). 
$1,000  (master). 
$500  (owner). 
$100  (master). 
$200. 


Note:  Non-section  503  forfeitures  may  be  adjusted  downward  using  the  "Downward  Adjustment  Criteria"  shown  for  taction  503  forfeitures  In  sactxin  »  abov*. 

Unlike  section  603.  which  estaWisnes  maximum  lorterture  amoums,  other  sections  ol  the  Act  with  one  exception,  state  prescribed  amounts  of  forfeituras  for 

violations  of  the  ralevam  section.  These  amountt  are  then  subtect  lo  mitigation  or  remission  ur>der  section  504  of  the  Act.  The  one  exception  w  BecUon  223  o4  Iha 

Act  which  provides  a  maximum  of  $50,000.  For  convenience,  the  Commwston  will  treat  the  $50,000  sat  forth  in  section  223  aa  M  H  wera  a  prascnbad  baaa  amount 

subject  to  downward  adtustments. 

[FR  Doc.  91-18800  Filed  ft-7-01;  8:46  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tt>e  Secretary 

48  CFR  Part  352 

Acquisition  Regulation;  Publication; 
Correction 

agency:  Department  of  Health  and 
Muman  Services  (HHS). 
ACTION:  Interim  rule  with  request  for 
comments;  correction. 

summary:  The  Department  of  Health 
and  Human  Services  is  correcting  the 
signatiu-e  block  in  the  preamble  which 
appeared  in  the  Federal  Register  on  July 
24. 1991  (56  FR  33881). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ed  Lanham  at  (202)  24S-8890. 
SUPPLEMENTARY  INFORMATION:  The 
signature  block  which  appeared  in  the 
referenced  Federal  Register  is  corrected 
to  read  as  follows: 

Terrence ).  Tychan, 

Acting  Deputy  Assistant  Secretary  for 
Management  and  Acquisition. 

Dated:  Au^st  1. 1991. 

Terrence  ].  Tychan, 

Director,  Office  of  Acquisition  and  Grants 
Management 

IFR  Doc.  91-18868  Filed  ft-7-91;  8:45  am] 

BIUJNGCODE  4150-04-11 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB67 

Endangered  and  Threatened  Wildlife 
and  Plants;  Emergency  Rule  to  List  the 
Kanab  Amtiersnail  as  Endangered 

AOENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Emergency  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  exercises  its 
emergency  authority  to  determine  the 
Kanab  ambersnail  [Oxyloma  haydeni 
ssp.  kanabensis]  to  be  an  endangered 
species  pursuant  to  the  Endangered 
Species  Act  of  1973  (Act),  as  amended. 
Only  two  populations  of  this  snail  are 
known  to  exist,  both  on  wetlands  on 
private  lands  in  Kane  County,  Utah.  A 
status  survey  completed  in  1991 
discovered  that  one  population  is  nearly 


extirpated,  while  the  other  population 
has  been  subjected  to  major  habitat 
alteration  and  destruction.  Both 
populations  are  exceptionally 
vulnerable  to  extinction  from  natural  or 
human-caused  events.  Immediate  listing 
would  trigger  the  protections  in  sections 
7  and  9  of  the  Act,  and  allow  the  Service 
to  begin  pursuing  land  acquisition.  The 
Service  finds  that  good  cause  exists  to 
make  this  emergency  rule  effective  upon 
pubhcation.  The  emergency  rule  will 
implement  Federal  protection  for  240 
days.  A  proposed  rule  to  list  the  Kanab 
ambersnail  as  endangered  will  follow 
this  emergency  rulemaking,  and  will 
allow  for  public  comment. 
dates:  This  emergency  determination  is 
effective  on  August  8, 1991,  and  expires 
on  April  3. 1992. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Salt  Lake  City  Fish  and  Wildlife 
Enhancement  Field  Office,  2078 
Administration  Building,  1745  West  1700 
South,  Salt  Lake  City,  Utah  84104. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clark  D.  Johnson  at  the  above  address, 
telephone  801/524-4430  or  FTS  588-^1430. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Kanab  ambersnail  is  a  terrestrial 
snail  in  the  family  Succineidae.  It  has  a 
mottled  grayish-amber  to  yellowish- 
amber  colored  shell.  The  shell  is  dextral, 
thin-walled,  with  an  elevated  spire  and 
a  broad,  patulous  (expanded)  aperture. 
Fully  mature  individuals  are  about  14  to 
19  mm  (V4  to  y*  inch)  long,  7  to  9  mm  [V* 
to  Vs  inch)  in  diameter,  with  3^4  to  3% 
whorls  in  a  drawn  out  spire.  Its  eyes  are 
borne  at  the  ends  of  long  peduncles 
(stalks),  while  the  tentacles  are  reduced 
to  small  protuberances  at  the  base  of  the 
eye  stalks  (Pilsbry  1948,  Clarke  1991). 

Specimens  of  the  Kanab  ambersnail 
were  first  collected  in  1909  by  James 
Ferriss  from  "  'The  Greens,'  6  miles 
above  Kanab,  on  Kanab  Wash,  on  a  wet 
ledge  among  moss  and  cypripediums" 
(Ferriss  1910,  Pilsbry  1948).  These 
specimens  were  originally  placed  in  the 
species  Succinea  hawkinsi  (Ferriss  1910, 
Chamberlin  and  Jones  1929).  Henry 
Pilsbry  (1948)  transferred  these 
specimens  to  the  genus  Oxyloma  and 
erected  the  subspecies  kanabensis  in 
the  species  haydeni  for  them.  Clarke 
(1991)  notes  that  Pilsbry's  decision  to 
accord  the  Kanab  ambersnail 
subspecific  status  was  based  on  shell 
features  alone,  and  that,  as  Pilsbry 
himself  noted,  its  taxonomic  status 
should  be  reevaluated.  Clarke  (1991) 
suggests  that  the  Kanab  ambersnail  may 


deserve  species  status.  For  the  purpose 
of  this  listing  action,  the  Service  will 
recognize  this  taxon  at  the  subspecies 
level.  If  the  Kanab  ambersnail  is  later 
recognized  as  a  species,  this  will  not 
affect  its  designation  as  endangered. 

The  Kanab  ambersnail  lives  in 
marshes  watered  by  springs  and  seeps 
at  the  base  of  sandstone  cliffs.  It  is 
absolutely  associated  with  a  perennially 
wet  soil  surface  or  shallow  standing 
water.  None  were  found  in  drier  areas, 
even  under  logs  or  in  other 
microhabitats  commonly  frequented  by 
other  land  snails  (Clarke  1991). 

The  presence  of  cattail  [Typha 
domingensis),  or  at  least  the 
permanently  wet  ground  which  Typha 
indicates,  is  believed  to  be  a  critical 
component  of  the  species  habitat.  It  is 
most  densely  aggregated  under  fallen 
Typha  stalks  at  the  edges  of  thick  Typha 
stands.  The  snails  are  also  frequently 
seen  just  within  the  mouths  of  vole 
burrows.  Typha  may  provide  crucial 
vegetative  cover  for  the  snails.  The 
American  robin  [Turdas  migratorius] 
has  been  observed  to  feed  on  the  Kanab 
ambersnail  and  may  be  the  snail's 
principal  natural  predator  (Clarke  1991). 

The  Kanab  ambersnail  is  known  from 
two  populations  about  2.1  km  (1.3  miles) 
apart.  Both  populations  are  on  privately 
owned  lands.  Other  likely  sites  in  the 
area  have  been  searched  on  foot  by  a 
knowledgeable  local  biologist  (Mr. 
Blaine  Lunceford)  and  during  the  recent 
status  survey  effort  (Clarke  1991),  but  no 
other  snail  colonies  were  discovered. 

The  nearly  extirpated  population  is 
located  in  a  marsh  at  the  foot  of  a  cliff  in 
Kanab  Creek  Canyon.  The  Kanab 
ambersnail  was  once  common  at  this 
site.  Though  once  larger,  this  habitat 
was  discovered  to  have  been  reduced  to 
a  long  narrow  marsh  measuring  about  46 
m  (150  feet)  long  and  15  cm  (6  inches) 
wide  in  1990.  The  marsh  is  watered  by  a 
seep,  but  had  been  partially  dewatered 
by  the  installation  of  a  ditch  and 
drainpipe  by  the  landowner  to  provide 
water  for  domestic  livestock  which 
graze  in  a  field  below.  An  intensive 
search  of  this  habitat  in  1990  revealed 
only  three  hve  snails  (Clarke  1991). 

The  larger  population  is  located  in 
Three  Lakes  Canyon,  a  tributary 
drainage  of  Kanab  Creek,  about  10  km  (6 
miles)  northwest  of  the  town  of  Kanab, 
Utah.  The  Kanab  ambersnail  occurs 
throughout  the  marshes  and  wet 
meadows  which  surround  the  "Three 
Lakes"  ponds,  an  area  about  0.8  km  (0.5 
miles)  long  and  up  to  91  m  (100  yards) 
wide.  This  population  was  estimated  to 
have  as  many  as  100,000  individuals  in 
June  1990.  Soon  thereafter,  a  significant 
portion  of  this  snail  colony  was 
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deserve  species  status.  For  the  purpose 
of  this  listing  action,  the  Service  will 
recognize  this  taxon  at  the  subspecies 
level.  If  the  Kanab  ambersnail  is  later 
recognized  as  a  species,  this  will  not 
affect  its  designation  as  endangered. 

The  Kanab  ambersnail  lives  in 
marshes  watered  by  springs  and  seeps 
at  the  base  of  sandstone  cliffs.  It  is 
absolutely  associated  with  a  perennially 
wet  soil  surface  or  shallow  standing 
water.  None  were  found  in  drier  areas, 
even  under  logs  or  in  other 
microhabitats  commonly  frequented  by 
other  land  snails  (Clarke  1991). 

The  presence  of  cattail  [Typha 
domingensis),  or  at  least  the 
permanently  wet  ground  which  Typha 
indicates,  is  believed  to  be  a  critical 
component  of  the  species  habitat.  It  is 
most  densely  aggregated  under  fallen 
Typha  stalks  at  the  edges  of  thick  Typha 
stands.  The  snails  are  also  frequently 
seen  just  within  the  mouths  of  vole 
burrows.  Typha  may  provide  crucial 
vegetative  cover  for  the  snails.  The 
American  robin  [Turdas  migratorius] 
has  been  observed  to  feed  on  the  Kanab 
ambersnail  and  may  be  the  snail's 
principal  natural  predator  (Clarke  1991). 

The  Kanab  ambersnail  is  known  from 
two  populations  about  2.1  km  (1.3  miles) 
apart.  Both  populations  are  on  privately 
owned  lands.  Other  likely  sites  in  the 
area  have  been  searched  on  foot  by  a 
knowledgeable  local  biologist  (Mr. 
Blaine  Lunceford)  and  during  the  recent 
status  survey  effort  (Clarke  1991).  but  no 
other  snail  colonies  were  discovered. 

The  nearly  extirpated  population  is 
located  in  a  marsh  at  the  foot  of  a  cliff  in 
Kanab  Creek  Canyon.  The  Kanab 
ambersnail  was  once  common  at  this 
site.  Though  once  larger,  this  habitat 
was  discovered  to  have  been  reduced  to 
a  long  narrow  marsh  measuring  about  46 
m  (150  feet)  long  and  15  cm  (6  inches) 
wide  in  1990.  The  marsh  is  watered  by  a 
seep,  but  had  been  partially  dewatered 
by  the  installation  of  a  ditch  and 
drainpipe  by  the  landowner  to  provide 
water  for  domestic  livestock  which 
graze  in  a  field  below.  An  intensive 
search  of  this  habitat  in  1990  revealed 
only  three  hve  snails  (Clarke  1991). 

The  larger  population  is  located  in 
Three  Lakes  Canyon,  a  tributary 
drainage  of  Kanab  Creek,  about  10  km  (6 
miles)  northwest  of  the  town  of  Kanab. 
Utah.  The  Kanab  ambersnail  occurs 
throughout  the  marshes  and  wet 
meadows  which  surround  the  "Three 
Lakes"  ponds,  an  area  about  0.8  km  (0.5 
miles)  long  and  up  to  91  m  (100  yards) 
wide.  This  population  was  estimated  to 
have  as  many  as  100.000  individuals  in 
June  1990.  Soon  thereafter,  a  significant 
portion  of  this  snail  colony  was 


destroyed  by  earth-moving  equipment 
(Clarke  1991.  U.S.  Fish  and  Wildhfe 
Service  1991).  In  February  1991.  the 
landowners  were  alerted  by  a  service 
representative  to  the  presence  of  this 
imperiled  snail  on  their  property.  At  that 
time,  the  owners  indicated  a  willingness 
to  conserve  the  Kanab  ambersnail. 

Federal  action  on  this  species  began 
on  May  22. 1984.  when  the  Service 
published  a  notice  of  review  of 
invertebrate  wildlife  for  listing  as 
endangered  or  threatened  species, 
which  included  the  Kanab  ambersnail  as 
a  category  2  species  (49  FR  21664). 
Category  2  comprises  species  for  which 
the  Service  has  information  indicating 
the  appropriateness  of  a  proposal  to  list 
the  species  as  endangered  or  threatened 
but  for  which  more  substantial  data  are 
needed  on  biological  vulnerability  and 
threats.  On  January  6. 1989.  the  Service 
published  an  updated  notice  of  review 
of  animals  for  listing  as  endangered  or 
threatened  which  maintained  the  Kanab 
ambersnail  as  a  category  2  species  (54 
FR554). 

In  1990.  the  Service  commissioned  a 
status  survey  of  candidate  Utah  snails, 
including  the  Kanab  ambersnail.  The 
final  report  was  completed  in  April  1991 
and  concluded  that  the  Kanab 
ambersnail  was  in  imminent  danger  of 
extinction  and  that  immediate  action 
should  be  taken  to  save  it  (Clarke  1991). 
The  Service  considers  the  information 
developed  In  the  1991  report  sufficient  to 
elevate  the  Kanab  ambersnail  from  a 
category  2  to  a  category  1  species.  The 
recent  precipitous  decline  of  the  snail, 
combined  with  the  species'  extreme 
vulnerability  to  further  habitat 
modification  or  other  catastrophes  has 
prompted  the  Service  to  prepare  this 
emergency  listing  (see  "Reason  for 
Emergency  Determination").  In  July 
1991.  the  Service  informally  notified  the 
Utah  Department  of  Natural  Resources 
of  the  Service's  intent  to  pursue  an 
emergency  listing  for  the  Kanab 
ambersnail.  Pursuant  to  16  U.S.C. 
1533(b)(7),  the  Service  will  immediately 
provide  the  Utah  Department  of  Natural 
Resources  formal  notice  of  the 
emergency  listing. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  Uieir 


application  to  the  Kanab  ambersnail 
[Oxyloma  haydeni  ssp.  kanabensis 
Pilsbry)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  As  noted 
previously,  the  Kanab  ambersnail  is 
absolutely  associated  with  a  perennially 
wet  soil  surface  or  shallow  standing 
water  at  the  two  locations  described 
earlier.  This  habitat  type  is  rare  in 
extreme  south-central  Utah. 

The  smaller  population  in  Kanab 
Creek  Canyon  was  much  bigger 
previously,  but  the  recent  dewatering  of 
this  habitat  to  provide  water  for 
livestock  has  nearly  extirpated  this 
population. 

The  larger  population  in  Three  Lakes 
Canyon  was  estimated  to  number 
100,000  snails  in  June  1990.  Eariy  in  1991. 
the  open  marshy  area  above  the 
uppermost  of  the  three  lakes  was  graded 
in  an  attempt  to  smooth  its  contours  to 
improve  its  aesthetic  appeal  for  future 
development  purposes.  The  private 
landowner  had  seriously  contemplated 
draining  the  largest  pond,  which  could 
devastate  the  snail  population,  but 
appears  to  have  abandoned  the  idea  for 
the  time  being  (U.S.  Fish  and  Wildlife 
Service  1991).  The  private  landowner 
also  has  plans  for  building  a  retirement 
home  and/or  developing  a  recreational 
vehicle  park  and  campground  in  the 
Three  Lakes  area,  which  could  result  in 
further  habitat  alteration  or  destruction. 

Historically,  the  snail's  habitat  has 
been  used  for  grazing  purposes,  which 
could  have  impacted  the  snails  in  the 
past  and  may  have  been  a  factor  in  the 
species'  current  limited  distribution.  A 
low  level  of  grazing  continues  in  the 
species'  known  habitat. 

B.  Overutilization  for  commercial 
recreational,  scientific,  or  educational 
purposes.  Overutilization  is  not  known 
to  be  a  threat.  However,  the  Kanab 
ambersnail  may  be  vulnerable  to 
collecting  either  for  scientific  or  private 
shell  collections. 

C.  Disease  orpredation.  Disease  and 
predation  are  not  believed  to  be  major 
problems  affecting  the  continued 
survival  of  the  Kanab  ambersnail.  The 
snail  is  preyed  upon  by  the  American 
robin  [Turdas  migratorius],  but  this  is  a 
natural  condition.  At  present,  predation 
is  not  thought  to  be  significant  to  the 
species,  provided  crucial  environmental 
factors  that  reduce  the  degree  of 
predation  are  not  significantly  altered, 
such  as  loss  of  vegetative  cover. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  No  Federal  or 
State  laws  or  regulations  mandate 
protection  of  the  Kanab  ambersnail  or 
its  habitat. 


E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Almost  all  known  individuals  of  the 
Kanab  ambersnail  are  found  in  the 
Three  Lakes  Canyon  population.  This 
extremely  localized  population  may  be 
vulnerable  to  natural  disasters  such  as 
extreme  drought,  flood,  fire,  or  disease. 
It  can  also  be  jeopardized  by  human 
activities  such  as  periodic  burning  to 
improve  the  area  for  catde  grazing  or 
other  economic  activity,  or  poisoning  of 
the  ponds  so  that  more  desirable 
sportfish  might  thrive  (Clark  1991).  The 
Kanab  Creek  population  may  be  nearly 
extirpated,  but  is  potentially  important 
as  a  source  of  genetic  diversity  (Clark 
1991). 

Critical  Habitat 

This  emergency  Usting  will  not 
address  the  question  of  whether  critical 
habitat  should  be  designated  for  the 
Kanab  ambersnail.  Per  section 
4(b)(6)(C)(i)  of  the  Act.  it  is  not 
necessary  to  designate  critical  habitat 
concurrently  with  a  final  rule 
determining  that  a  species  is  endangered 
or  threatened  if  it  is  essential  to  the 
conservation  of  such  species  that  the 
regulation  implementating  such 
determination  be  promptly  published. 
The  Kanab  ambersnail  is  on  the  edge  of 
extinction,  and  immediate  listing  is 
necessary.  Emergency  listing  will  trigger 
the  protections  of  sections  7  and  9  of  the 
Act  and  will  allow  important  recovery 
measures  to  be  initiated  expeditiously. 
The  question  of  whether  to  propose 
critical  habitat  will  be  addressed  in  the 
proposed  rulemaking  to  list  the  Kanab 
ambersnail  as  endangered  that  will  soon 
follow  this  emergency  rule. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies;  groups;  and 
individuals,  llie  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  Usted 
species.  The  protection  required  of 
Federal  Agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed,  - 
in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  Agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
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or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
Agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  Agency  must  enter 
into  formal  consultation  with  the 
Service. 

All  known  populations  of  the  Kanab 
ambersnail  are  on  private  lands.  The 
Federal  Government  may  have 
programs  or  regulatory  authority 
capable  of  influencing  privately 
undertaken  activities  in  the  habitat  of 
the  Kanab  ambersnail.  Private  activities 
involving  dredge  and  fill  of  wetlands 
would  be  required  to  have  a  404  permit 
issued  by  the  Corps  of  Engineers  under 
the  authority  of  the  Clean  Water  Act.  In 
addition,  the  landowners  may  avail 
themselves  of  technical  assistance 
offered  by  the  Soil  Conservation  Service 
for  onfarm  soil  and  water  conservation 
programs  which  may  affect  the  snail. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  Under  section  9  of  the  Act, 
these  prohibitions,  in  part  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(includes  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  or  collect:  or  to 
attempt  any  of  these),  import  or  export, . 
ship  in  interstate  or  foreign  commerce  in 
the  course  of  a  commercial  activity,  sell 
or  offer  for  sale  any  listed  species.  It 
also  is  illegal  to  possess,  sell,  deliver. 
,  carry,  transport,  or  ship  any  such 
wildlife  that  has  been  taken  illegally. 
Certain  exceptions  apply  to  agents  of 
the  Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  connection 
with  otherwise  lawful  activities. 
Requests  for  copies  of  the  regulations  on 
animals  and  inquiries  regarding  them 
may  be  addressed  to  the  Office  of 
Management  Authority.  U.S.  Fish  and 
Wildlife  Service,  room  432. 4401  North 


Fairfax  Drive,  Arlington,  Virginia 
(telephone  703/358-2093;  FTS  921-2093) 

Reason  for  Emergency  Determination 

In  February  1991,  the  Secretary 
reviewed  the  draft  status  survey  on 
Utah  snails.  The  near-extirpation  of  the 
Kanab  Creek  Canyon  population  and 
the  major  losses  documented  for  the 
Three  Lakes  Canyon  population  were 
sufficient  to  cause  the  Ser\'ice  to 
consider  immediately  proposing  the 
Kanab  ambersnail  as  an  endangered 
species. 

On  February  25, 1991,  a  Service  field 
biologist  met  with  the  private 
landowners  of  the  Three  Lakes  Canyon 
property  to  inform  them  of  the  existence 
of  the  Kanab  ambersnail  on  their 
property  and  to  request  and  encourage 
them  to  provide  for  the  conservation  of 
the  species.  At  that  time,  the 
landowners  explained  their  current 
activities  in  the  wetlands  area  (surface 
soil  grading  in  order  to  improve  the 
aesthetic  appeal  of  the  their  property) 
and  their  future  development  plans  for 
this  property  (which  ranged  from 
building  a  retirement  home  to  possibly 
developing  a  recreational  vehicle  park 
and  campground  and  using  the  area  for 
grazing  common  and  exotic  livestock, 
such  as  Shetland  ponies  and  ostriches). 
The  landowners  were,  however,  willing 
to  discuss  the  possibility  of  having  the 
Service  or  another  group  such  as  The 
Nature  Conservancy  acquire  the 
property.  At  that  time,  the  landowners 
indicated  a  willingness  to  conserve  the 
Kanab  ambersnail. 

On  June  13, 1991,  the  Service  field 
biologist  received  a  phone  call  from  one 
of  the  landowners.  Neither  the  Service 
nor  anyone  else  had  contacted  him  since 
February  25, 1991.  Among  other  things, 
the  landowner  was  concerned  about  the 
length  of  time  it  was  taking  to  pursue 
possible  land  acquisition.  The  Service 
field  biologists  explained  that  the 
process  of  land  acquisition  takes  a  long 
time  and.  for  the  Federal  Government 
could  not  begin  until  after  the  snail  is 
listed.  A  listing  proposal  already  had 
been  prepared  by  the  Service's  field 
office  and  was  undergoing  review  in  the 
Service's  Regional  Office.  Given  the 
landowner's  concerns,  the  Service  field 
biologist  indicated  that  the  Service's 
field  office  would  recommend 
expediting  the  listing. 

The  Nature  Conservancy  is  working 
with  the  landowners  in  an  effort  to  work 
out  a  mutually  agreeable  arrangement 
for  land  acquisition.  The  Service 
believes  the  landowners  are  willing  to 
take  conservation  of  the  Kanab 
ambersnail  into  consideration,  but  the 
Service  is  concerned  about  the 
precarious  status  of  the  snail. 


If  the  normal  listing  process  was  used 
to  list  the  snail  the  Kanab  ambersnail 
would  not  be  listed  until  late  1992.  This 
length  of  time  is  unlikely  to  be 
acceptable  to.  the  landowners,  who  have 
indicated  that  they  may  proceed  with 
their  original  plans  to  develop  the 
property  before  the  normal  listing 
process  could  be  completed.  Such 
development  could  cause  the  extinction 
of  the  Kanab  ambersnail.  Thus,  the 
Service  decided  this  emergency  rule  was 
essential  to  protect  the  snail.  Emergency 
listing  will  legally  protect  the  snail  from 
actions  that  would  lead  to  its  extinction 
and  expedite  the  Service's  ability  to 
begin  negotiations  to  acquire  the 
property  containing  the  largest  snail 
population. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  pubhshed  in  the  Federal  Register  on 
October  25, 1983  (49  FR  49244). 
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Regulation  Promulgation 

Accordingly,  until  April  3. 1 
17,  subchapter  B  of  chapter  I, 


Common  name 


Dated:  )uly  25, 1991. 
Richard  N.  Smith, 

Deputy  Director,  Fish  and  WUdlif 
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Ocean  Salmon  Rsheries  Off 
Coasts  of  Washington,  Oregi 
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agency:  National  Marine  Fish 
Service  (NMFS),  NOAA,  Conu 
action:  Emergency  interim  ru! 
extension  of  effective  date  am 
for  comments. 
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If  the  normal  listing  process  was  used 
to  list  the  snail  the  Kanab  ambersnaii 
would  not  be  listed  until  late  1992.  This 
length  of  time  is  unlikely  to  be 
acceptable  to.  the  landowners,  who  have 
indicated  that  they  may  proceed  with 
their  original  plans  to  develop  the 
property  before  the  normal  listing 
process  could  be  completed.  Such 
development  could  cause  the  extinction 
of  the  Kanab  ambersnaii.  Thus,  the 
Service  decided  this  emergency  rule  was 
essential  to  protect  the  snail.  Emergency 
listing  will  legally  protect  the  snail  from 
actions  that  would  lead  to  its  extinction 
and  expedite  the  Service's  ability  to 
begin  negotiations  to  acquire  the 
property  containing  the  largest  snail 
population. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  pubUshed  in  the  Federal  Register  on 
October  25. 1983  (49  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  until  April  3. 1992,  part 
17,  subchapter  B  of  chapter  I,  title  50  of 


the  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 

PART  17-{  AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L  99- 
265. 100  Stat.  350a  unless  otherwise  noted. 


2.  Amended  S  17.11(h]  by  adding  the 
following,  In  alphabetical  order  under 
"SNAILS."  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

$17.11    Endangtrvd  and  ttvMttfMd 

wHdNta. 

***** 

(h)  •  •  • 


Spedes 


Common  name 


Scientific  name 


Rang* 


Vsrtebrats 
population 


endangered  or 
tt)reatened 


Status        When  Usted 


Critical 


Special 
mles 


Snails 


^""T : 


Oxytoma  haydeni  kanaben-    U.S.A.  (UT) NA E 


NA 


NA 


Dated:  )uly  25, 1991. 
Richard  N.  Smith, 

Deputy  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  91-18892  Filed  a-7-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Docket  Na  910498-1098] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Emergency  interim  rule; 
extension  of  effective  date  and  request 
for  comments. 

SUMMARY:  An  emergency  interim  rule 
setting  the  Oregon  Coastal  Natural 
(OCN)  coho  ocean  harvest  rate  at  46 
percent  and  providing  for  management 
of  Hood  Canal  coho  to  protect  long-term 
productivity  is  in  effect  until  August  6, 
1991.  The  Secretary  of  Commerce 
(Secretary)  extends  the  emergency 
interim  rule  for  an  additional  90  days 
(through  November  4. 1991).  "This  action 
is  necessary  because  the  conditions 
justifying  the  emergency  action  remain 
unchanged.  These  regulations  are 
intended  to  prevent  overfishing  and  to 
apportion  the  ocean  harvest  equitably 
among  non-treaty  commercial  and 
recreational  and  treaty  Indian  fisheries. 
These  regulations  also  are  calculated  to 
allow  a  portion  of  the  salmon  nms  to 
escape  the  ocean  fisheries  to  provide  for 


treaty  Indian  and  non-treaty  inside 
fisheries  and  spawning  escapement. 
DATES:  Effective:  The  emergency 
amendments  to  part  661  published  at  56 
FR  21328  are  effective  from  0001  hours 
Pacific  Daylight  Time  (P.d.t.)  August  7, 
1991,  through  2400  hours  P.d.t.. 
November  4, 1991. 

Comments:  Comments  on  the 
extension  of  the  effective  date  of  the 
emergency  interim  rule  will  be  accepted 
until  August  22. 1991. 
ADDRESSES:  Comments  on  the  extension 
of  the  effective  date  of  the  emergency 
interim  rule  may  be  submitted  to.  and 
copies  of  the  environmental  assessment 
may  be  obtained  from,  Rolland  A. 
Schmitten,  Director,  Northwest  Region, 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE.,  BIN  C15700, 
Seattle,  Washington  98115-0070;  or  E. 
Charles  Fullerton,  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  300  South  Ferry  Street, 
Terminal  Island,  California  90731-7415. 
FOR  FURTHER  INFORMATION  CONTACT: 
)oe  Scordino  at  206-528-6140,  or  Rodney 
R.  Mclnnis  at  213-514-6199. 
SUPPI^MENTARY  INFORMATION:  Under 
section  305(c)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  the  Secretary 
promulgated  an  emergency  interim  rule 
on  May  8, 1991,  which  was  published 
with  the  notice  of  the  1991  fishery 
management  measures  for  the  ocean 
salmon  fisheries  off  Washington, 
Oregon,  and  California  (56  FR  21311). 
The  emergency  rule  provided  for  two 
deviations  from  the  regulations 
implementing  the  1984  framework 
amendment  to  the  Fishery  Management 
Plan  for  Ocean  Salmon  Fisheries  off  the 
Coasts  of  Washington,  Oregon,  and 
California.  The  ocean  harvest  rate  for 


OCN  coho  was  reduced  from  53  percent 
to  46  percent  to  compensate  for  an 
apparent  faulty  ocean  abundance 
predictor  that  would  have  allowed  an 
insu^icient  number  of  natural  spawners 
to  escape  the  ocean  fisheries  to  meet 
spawning  needs.  An  ocean  coho  salmon 
total  allowable  catch  north  of  Cape 
Falcon,  Oregon,  is  established  that  does 
not  meet  the  19,100  fish  spawning 
escapement  goal  because  that  goal  could 
not  be  attained  without  almost  complete 
closure  of  both  non-treaty  and  treaty 
ocean  and  inside  fisheries.  There  was  no 
biological  evidence  to  indicate  that 
reducing  the  ocean  total  allowable  catch 
to  200,000  coho  would  justify  the 
economic  hardships  and  dislocation  that 
would  result.  Therefore,  an  ocean 
harvest  of  320.000  coho  was  specified 
that  would  result  in  a  difference  of  400 
spawners. 

This  rule  became  efTective  May  2. 
1991,  and  remains  effective  for  90  days 
after  the  publication  date,  through 
August  6, 1991.  At  its  July  10-12, 1991. 
meeting  in  Seattle.  Washington,  the 
Pacific  Fishery  Management  Council 
recommended  this  extension.  The 
Secretary  concurs  and  extends  the 
emergency  interim  rule  for  an  additional 
90  days,  under  section  305(c)(3)(B)  of  the 
Magnuson  Act,  because  conditions 
justifying  the  emergency  action  remain 
unchanged.  The  90-day  extension  will 
allow  continuation  of  the  management 
regime  for  the  ocean  salmon  fisheries 
through  the  end  of  the  1991  fishing 
season.  All  provisions  of  the  emergency 
interim  rule  remain  in  effect  through 
November  4, 1991. 

Response  to  Comments  Received 

Comment  The  commenter  stated  that 
the  1991  ocean  fishery  management 
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measures  do  not  provide  sufficient 
protection  for  stocks  that  have  been 
petitioned  for  listing  under  the 
Endangered  Species  Act  (ESA), 
specifically  Snake  River  spring,  summer, 
and  fall  chinook  salmon  and  lower 
Columbia  River  coho  salmon.  The 
commenter  also  asserted  that  Snake 
River  fall  chinook  salmon  need  a 
harvest  reduction  of  at  least  35  to  40 
percent  if  they  are  to  continue  to  exist. 

Response:  Proposed  rules  to  list  Snake 
River  spring/summer  and  fall  chinook 
salmon  as  threatened  species  under  the 
ESA  were  published  in  the  Federal 
Register  on  July  27. 1991  (56  FR  29542 
and  29547).  On  the  same  date,  a  notice 
of  determination  was  published 
announcing  that  lower  Columbia  River 
coho  salmon  do  not  constitute  a 
"species"  under  the  ESA  Therefore,  a 
proposal  to  list  is  not  warranted  at  this 
time  (56  FR  29553).  At  the  request  of  the 
Pacific  Fishery  Management  Council 
(Council),  the  Salmon  Technical  Team 


I 


(Team)  assessed  the  impacts  of  the  1991 
management  measures  on  Snake  River 
spring,  summer,  and  fall  chinook  salmon 
stocks  by  ocean  salmon  fisheries  off  the 
coasts  of  Washington.  Oregon,  and 
California.  This  assessment  is  included 
in  the  Team's  "Preseason  Report  III. 
Analysis  of  Council-Adopted 
Management  Measures  for  1991  Ocean 
Salmon  Fisheries."  Snake  River  spring/ 
summer  chinook  salmon  are  minor 
contributors  (5  percent  or  less)  to  the 
fisheries  off  Washington.  Oregon,  and 
California.  Since  the  stocks  contribute  to 
the  fishery  at  a  very  low  level,  the 
impacts  of  the  1991  management 
measures  are  relatively  minor.  With 
respect  to  Snake  River  all  chinook 
salmon,  the  fishery  impacts  of  the  1991 
management  measures  were  estimated 
to  reduce  the  total  ocean  exploitation 
rate  by  20  percent  relative  to  1990 
harvest  rates.  This  reduction  coupled 
with  the  proposed  improvements  in  the 
freshwater  environment  are  expected  to 


result  in  increased  numbers  of 
spawners.  There  is  no  current 
information  supporting  the  commenter's 
assertion  that  a  harvest  reduction  of  at 
least  35  percent  to  40  percent  is  needed. 

The  emergency  rule  is  exempt  from 
the^normal  review  procedures  of 
Exectttive  Order  122B\  as  provided  in 
section  8(a)(1)  of  that  order.  This  rule 
was  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  following  the 
procedures  of  that  order  was 
impracticable. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing.  Indians. 
Recordkeeping  and  reporting 
requirements. 

Dated:  August  2. 1991. 
Michael  F.  Tillman. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-18806  Filed  8-5-91;  11:17  am] 
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FEDERAL  DEPOSIT  INSURANC 
CORPORATION 

12  CFR  Part  356 

RIN  3064-AA94 

Insider  Transactions— Conflicts 
Interest 

agency:  Federal  Deposit  Insuran 
Corporation  CTDIC). 
action:  Proposed  rule. 

summary:  The  FDIC  is  proposing 
a  new  part  to  its  regulations  that 
(1)  Provide  that  business  dealingi 
than  extensions  of  credit)  betvyec 
insured  nomnember  bank  and  its 
directors,  executive  officers,  prin 
shareholders  and  related  interest 
such  persons  ("bank  insiders")  m 
meet  an  arms-length  standard,  (2 
require  that  covered  business  dei 
be  approved  by  the  bank's  board 
directors  in  advance  if  the  dollar 
of  the  business  dealings  exceeds 
certain  aggregate  figure,  (3)  requi 
insiders  to  disclose  their  confiictj 
interest.  (4)  provide  for  certain 
recordkeeping  requirements.  (5)  r 
the  bank's  board  of  directors  to  a 
written  guidelines  governing  covj 
business  dealings,  and  (6)  prohibi 
insured  nonmember  banks  from 
investing  in  real  estate  in  which  i 
the  bank's  directors,  executive  of 
principal  shareholders  or  related 
interests  of  such  persons  has  an  t 
interest. 

DATES:  Comments  must  be  receiv 
later  than  October  7, 1991. 
ADDRESSES:  Send  comments  to  H 
Robinson.  Executive  Secretary,  Fi 
Deposit  Insurance  Corporation.  5i 
Street.  NW..  Washington,  DC  204 
Comments  may  be  hand  deUverei 
room  F-402, 1776  F  St.,  NW., 
Washington.  DC  20429  on  businei 
between  8:30  a.m.  and  5  p.m.  Com 
may  also  be  inspected  in  room  F- 
between  8:30  a.m.  and  5  p.m.  on 
business  days.  (FAX  number  (20: 
3B38). 
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result  in  increased  numbers  of 
spawners.  There  is  no  current 
information  supporting  the  commenter's 
assertion  that  a  harvest  reduction  of  at 
least  35  percent  to  40  percent  is  needed. 

The  emergency  rule  is  exempt  from 
the>normal  review  procedures  of 
Exeoltive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order.  This  rule 
was  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  following  the 
procedures  of  that  order  was 
impracticable. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians, 
Recordkeeping  and  reporting 
requirements. 

Dated:  August  2. 1991. 
Michael  F.  Tillman. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-18806  Filed  8-5-91;  11:17  Bm| 
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Thts  sectton  d  the  FEDERAL  REGISTER 
contains  notices  to  the  putjiic  of  tio 
proposed  issuance  of  rules  and 
regulatiorts.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
oppoftuntty  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  356 

RIN  3064-AA94 

Insider  Transactions— Conflicts  of 
Interest 

agency:  Federal  Deposit  Insurance 
Corporation  CTDIC"). 
action:  Proposed  rule. 

summary:  The  FDIC  is  proposing  to  add 
a  new  part  to  its  regulations  that  would: 
(1)  Provide  that  business  dealings  (other 
than  extensions  of  credit)  betvyeen  an 
insured  nonmember  bank  and  its 
directors,  executive  officers,  principal 
shareholders  and  related  interests  of 
such  persons  ("bank  insiders")  must 
meet  an  arms-length  standard,  (2) 
require  that  covered  business  dealings 
be  approved  by  the  bank's  board  of 
directors  in  advance  if  the  dollar  value 
of  the  business  dealings  exceeds  a 
certain  aggregate  figure,  (3)  require  bank 
insiders  to  disclose  their  conflicts  of 
interest,  (4)  provide  for  certain 
recordkeeping  requirements,  (5)  require 
the  bank's  board  of  directors  to  adopt 
written  guidelines  governing  covered 
business  dealings,  and  (6)  prohibit 
insured  nonmember  banks  from 
investing  in  real  estate  in  which  any  of 
the  bank's  directors,  executive  officers, 
principal  shareholders  or  related 
interests  of  such  persons  has  an  equity 
interest. 

DATES:  Ck)nunent8  must  be  received  no 
later  than  October  7, 1991. 
addresses:  Send  comments  to  Hoyle  L 
Robinson,  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation,  550 17th 
Street,  NW.,  Washington,  DC  20429. 
Comments  may  be  hand  dehvered  to 
room  F-402, 1776  F  St.,  NW., 
Washmglon.  DC  20429  on  business  days 
between  8:30  a.m.  and  5  p.m.  Comments 
may  also  be  inspected  in  room  F-402 
between  8:30  a.m.  and  5  p.m.  on 
business  days.  (FAX  number  (202)  8a&- 
3638). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  E.  F.  LeCren,  Counsel,  (202)  898- 
3730.  Legal  Division,  FDIC.  550 17th 
Street,  NW..  Washington,  DC.  20429; 
Michael  Jenkins,  Examination  Specialist, 
(202)  898-6896,  Division  of  Supervision. 
FDIC,  550  17th  Street,  NW..  Washington. 
DC  20429:  or  David  S.  Holland.  Senior 
Financial  Analyst,  (202)  608-3947, 
Division  of  Research  and  Statistics. 
FDIC,  550 17th  Street.  NW..  Washington, 
DC  20429. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  pursuant  to 
section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  e*  seq.) . 
Comments  on  the  collection  of 
information  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503. 
Attention:  Desk  Officer  for  the  Federal 
Deposit  Insurance  Corporation,  with 
copies  of  such  comments  to  be  sent  to 
Steven  F.  Hanft,  Assistant  Executive 
Secretary  (Administration),  room  F-453. 
Federal  Deposit  Insurance  Corporation. 
55017th  Street,  NW.,  Washington,  DC 
20429.  The  collection  of  information  in 
this  regulation  is  in  §5  356.4(a),  (b),  and 
(d),  356.5(c)  and  (d),  356.6,  356.7,  and 
356.8.  This  information  is  required  by 
the  Federal  Deposit  Insurance 
Corporation  so  that  examiners  can 
ensure  that  boards  of  directors  of  banks 
properly  discharge  their  fiduciary 
obligations.  It  will  also  aid  significantly 
in  the  detection  and  investigation  of 
insider  fraud  and  abuse.  Banks  should 
directly  benefit  from  the  requirement  to 
maintain  the  records  as  the  collected 
information  will  help  them  to  monitor 
insider  transactions  and  prevent 
transactions  from  arising  that  are  not  in 
the  best  interests  of  the  bank. 

It  is  estimated  that  all  but  700  of  the 
banks  covered  by  this  proposed 
regulation  are  already  in  compliance. 
Therefore,  the  estimated  annual 
reporting  burden  for  the  collection  of 
information  In  the  regulation  is 
summarized  as  follows: 

Number  of  Preparers:  700. 

Number  of  Policies  and  Record 
Systems  Prepared:  1. 

Total  Annual  Preparations:  700. 


Hours  Per  Policy  and  Record  System: 
3Z 

Total  Annual  Burden  Hours:  22,40a 

Discusskia  of  Proposed  Regaiatioa 

The  proposal  is  designed  to  address 
conflicts  of  interest  in  two  areas  and  can 
be  divided  into  two  segments.  The  first 
major  portion  of  the  proposal  consists  of 
provisions  covering  the  business 
dealings,  other  than  extensions  of  credit, 
between  an  insured  nonmember  bank 
and  its  directors,  executive  officers  and 
principal  shareholders,  as  well  as  their 
related  interests  (bank  insiders").  The 
second  segment  of  the  proposal  carves 
out  business  dealings  involving 
investments  in  real  estate  and 
establishes  a  prohibition  on  an  insured 
nonmember  bank  investing  in  real  estate 
in  which  one  of  its  insiders  has  an 
equity  interest  While  the  second 
category  of  transactions  is  prohibited, 
the  first  is  merely  subjected  to  a 
requirement  that  business  dealings  must 
meet  an  arms-length  type  standard,  must 
receive  board  approval  in  certain 
instances,  and  must  be  recorded  by  the 
bank.  The  purpose,  basis  and  need  for 
the  proposal,  as  well  as  the  specific 
details  of  the  various  provisions  of  the 
proposal,  are  discussed  at  length  below. 

Basis  and  Purpose 

The  purpose  of  the  proposal  is  to 
establish  certain  requirements  designed 
to  ensure  that  business  dealings 
between  insured  nonmember  banks  and 
the  bank's  insiders  are  conducted  in  the 
arm's  length  fashion  necessary  to 
promote  safe  and  sound  banking 
including  adequate  review  and  control 
by  the  bank's  board  of  directors. ' 
Where  the  risks  that  arise  from  the 
confiicts  of  interest  are  considered  too 
great  [i.e.,  in  the  case  of  investments  in 
real  estate  along  with  insiders)  the 
business  dealing  is  prohibited.  The 
reason  the  FDIC  feels  that  there  is  a 
need  to  propose  this  regulation  is  set  out 
below. 

In  today's  complex,  competitive  and 
rapidly  changing  bankiitg  environment 


■  The  propoMt  only  •ddrene*  FDIC-imarad  Suie 

chartered  bank*  that  are  not  tnemben  of  the 
Federal  Reserve  Ayntem  ("iniured  nonmember 
banki").  It  it  the  PDICi  understanding  that  the 
OfTice  of  the  Comptroller  of  the  Currency  aad  the 
Board  WCovwBon  W  the  Federal  Heaerve  Sy Man 
•re  oonaidaflag  liailar  actioo  for  oatkioal  baak* 
•nd  State  tianks  that  are  meaibert  of  the  Federal 
Reserve  System.  Te»pe^»ely. 
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it  is  imperative  for  all  members  of  a 
fmancial  institution's  management  team 
to  be  aware  of  the  responsibilities 
entrusted  to  them  and  to  discharge  those 
responsibilities  in  a  manner  that  will 
ensure  the  stability  and  soundness  of 
the  institutions  they  serve.  This  is 
necessary  so  that  the  fmancial 
institutions  will  be  able  to  provide  the 
communities  in  which  they  are  located 
the  fmancial  services  for  which  they 
were  created.  In  order  to  adequately 
fulfill  its  responsibilities,  management 
needs  to  avoid  self-serving  practices 
and  conflicts  of  interest  that  could 
endanger  the  institution's  safety  and 
soundness  and  undermine  confidence  in 
the  financial  system.  Management  must 
act  so  as  to  put  the  performance  of  their 
duties  above  personal  gain  and  must 
never  abuse,  for  personal  advantage, 
their  influence  with  respect  to  the 
institution's  management.  Insider  abuse 
is  a  threat  to  safety  and  can  lead  to 
insolvency.  Left  unchecked,  insider 
abuse  could  eventually  threaten  the 
solvency  of  the  federal  deposit 
insurance  fund. 

Over  the  past  several  years  the  FDIC 
has  encountered  insider  abuse  and  fraud 
in  banks  in  numerous  instances. 
Significant  insider  abuse  was  identified 
in  42%  of  the  184  banks  that  failed  in 
1987;  31%  of  the  200  banks  that  failed  in 
1988:  and  25%  of  the  206  banks  that 
failed  in  1989.  Insider  fraud  has 
accounted  for  over  one  half  of  all  the 
fmancial  institution  fraud  and 
embezzlement  cases  brought  by  the  FBI 
during  the  past  several  years.  The  total 
losses  involved  in  those  cases  amount  to 
several  hundred  million  dollars.  - 

Insider  abuse  and  fraud  is  not 
confined  to  the  loan  area.  The  FDIC  has 
seen  losses  stemming  from  other 
practices  as  well.  The  following  are 
examples  thereof: 

(1)  Failure  by  an  insider  to  disclose 
that  his/her  interests  have  business 
dealings  with  the  bank; 

(2)  Diversion  of  bank  assets  and 
income  by  an  insider  for  the  insider's 
own  use; 

(3)  Abuse  of  expense  accounts  by 
insiders; 

(4)  Existence  of  Insider  "perks"  such 
as  expensive  automobiles,  boats, 
airplanes  and  housing  which  are 
excessive  for  the  extent  and  type  of 
business  conducted  by  the  bank; 

(5)  Approval  of  questionable 
transactions  that  involve  an  insider's 
relatives; 

(6)  Acceptance  of  bribes  and 
gratuities; 

(7)  Sale  by  a  bank  of  its  assets  to  an 
insider  or  to  an  insider's  related  interest 
for  less  than  fair  market  value: 


(8)  Purchase  by  a  bank  of  assets  from 
an  insider  or  an  insider's  related  interest 
for  more  than  fair  market  value: 

(9)  Exclusive  or  extensive  use  of  the 
related  interest  of  an  insider  to  perform 
services  for  the  bank  at  inflated  prices 
that  result  in  significant  financial  gain 
for  the  related  interest; 

(10)  Purchase  of  furniture,  fixtures  and 
leasehold  improvements  by  a  bank  from 
an  insider  or  an  insider's  related  interest 
at  fair  market  value  but  in  amounts  that 
are  excessive  given  the  bank's  needs, 
financial  condition  and  business  plan; 

(11)  Payment  of  fees  to  the  related 
interest  of  an  insider  for  services  that 
were  never  rendered;  and 

(12)  Compensating  insiders  in 
excessive  amounts  on  the  basis  of  work 
performed  for  the  benefit  of  the  insider 
rather  than  for  the  benefit  of  the  bank. 

The  FDIC's  past  experience  has 
shown  that  insider  abuse  is  difficult  to 
detect.  What  is  more,  investigations  for 
insider  fraud  and  abuse,  when 
suspected,  are  very  time  consuming.  Our 
experience  has  shown  that  the  lack  of 
adequate  recordkeeping  nearly  always 
contributes  to  insider  abuse  and  that 
investigations  for  such  abuse  are  often 
hampered  by  the  lack  of  adequate 
records.  It  is  typical  to  find  in  the  case 
of  fraud  and  abuse  that  the  institution 
involved  lacked  policies  and  procedures 
designed  to  detect  insider  involvement 
in  transactions  early  enough  to  prevent 
abuse.  In  short,  the  internal  routines  and 
controls  of  the  banks  in  question  were 
inadequate  in  the  monitoring  of  insider 
conflicts.  It  is  the  FDIC's  strong  opinion 
that  policies  governing  insider 
transactions  and  adequate 
recordkeeping  are  imperative  if  a  bank 
is  to  be  managed  in  a  safe  and  sound 
manner.  A  board  of  directors  is  not 
properly  discharging  its  fiduciary 
obligations  unless  it  pays  sufficient 
attention  to  these  issues.  Proper  policies 
and  procedures  would  include  reviewing 
and  acting  upon  any  significant 
transactions  in  which  an  insider  or  a 
related  interest  of  an  insider  is  involved 
either  directly  or  indirectly.  Such 
transactions  should  not  be  permitted  to 
arise  unless  the  transaction  is  in  the  best 
interests  of  the  bank. 

The  dangers  presented  by 
transactions  by  bank  and  thrift  insiders 
with  their  institutions  have  been  well- 
documented.  A  General  Accounting 
Office  review  of  regulatory  and 
examination  documents  related  to  the 
184  insured  banks  that  failed  in  1987 
found  some  form  of  insider  abuse  in  64 
percent  of  the  cases.*  Poor  quality  loans 


to  directors  or  ol^icers  were  present  in 
22  percent  of  the  banks,  and  an 
excessive  number  of  loans  to  directors 
or  o^icers  in  17  percent. 

Another  General  Accounting  Office 
study,  this  one  of  26  thrifts  that  failed 
between  January  1. 1985,  and  September 
30, 1987,  found  conduct  amounting  to 
fraud  and  insider  abuse  in  100  percent  of 
the  cases.'  In  its  cover  letter 
transmitting  the  study  to  Congress,  the 
GAO  stated:  "Serious  internal  control 
weaknesses  contributed  significantly  to 
virtually  all  of  these  thrift  failures."  ♦  A 
1988  congressional  committee  report  on 
fraud,  abuse,  and  misconduct  in 
federally  insured  financial  institutions 
found  that  over  three-fourths  of  S&L 
insolvencies  were  linked  to  serious 
abuses  by  insiders.*  In  a  study  of  bank 
insider  borrowing,  Kummer,  Arshadi. 
and  Lawrence  concluded  that 
"excessive  insider  borrowings  are 
associated  with  inferior  performance."  • 
Their  study  covered  a  sample  of  banks 
for  the  years  1984  through  1987  and 
further  concluded  that  banks  with  high 
levels  of  insider  borrowings  had 
relatively  lower  returns  on  equity  and 
relatively  higher  failure  rates.  A  study 
by  the  Comptroller  of  the  Currency  of 
171  national  banks  that  failed  between 
1979  and  1987  found  insider  abuse  and 
fraud  to  be  significant  factors  in  more 
than  one-third  of  the  cases.^  All  but  7 
percent  of  the  banks  had  significant 
internal  problems  related  to 
management. 

In  addition  to  establishing  certain 
requirements  governing  insider  business 
dealings,  the  FDIC  proposes  to  prohibit 
one  class  of  insider  dealing,  investments 
by  an  insured  nonmember  bank  in  real 
estate  in  which  a  bank  insider  has  an 
equity  interest.  There  are  two 
interrelated  reasons  for  the  prohibition: 
(1)  Real  estate  investment  activities 
where  otherwise  authorized  involve 
significantly  greater  degrees  of  risk  than 


*  General  Accounting  Office.  Bank  Failuret; 
Independent  Audits  Needed  to  Strengthen  Internal 
Control  and  Bank  Management  CAO/AFMD-88-2S 


(May  1969),  at  25. 27.  Using  narrower  criteria 
reqairing  a  more  lubitantial  showing  of  insider 
abuse,  the  FDIC  has  idenliHed  such  abuse  in  42 
percent  of  the  banks  that  failed  in  1967. 

•  General  Accounting  Office.  Thrift  Failures; 
Costly  Failures  Resulted  From  Regulatory 
Violations  and  Unsafe  Practices.  GA0/AFMD-8»- 
62  dune  1989).  at  23. 

*  Id.,  at  1. 

•  Combating  Fraud,  Abuse,  and  Misconduct  In  the 
Nation '»  Financial  Institutions:  Current  Efforts  Are 
Inadequate,  House  Government  Operations 
Committee.  House  Report  No.  100-1088,  October  IS, 
1988.  at  10. 

*  Donald  R.  Kummer,  Nasser  Arshadi,  and 
Edward  C.  Lawrence,  "Incentive  Problems  in  Bank 
Insider  Borrowing."  3 /oumal  of  Financial  Services 
Research  (1989)  17,  29. 

'  "An  Evaluation  of  the  Factor*  Contributing  to 
the  Failure  of  National  Banks:  Phase  11."  7  Quarterly 
Journal,  Comptroller  of  the  Currency  (1968  Na  3)  B. 


do  most  other  activities  in  which 
are  permitted  to  engage,  and  (2)  I 
dangers  of  bank  real  estate  inves 
activities  are  exacerbated  when 
insider  has  an  interest  in  the  real 

With  regard  to  the  first  reason, 
number  of  factors  make  real  esta 
investment  activities  more  risky 
most  permissible  bank  activities, 
general  matter,  making  equity 
investments  in  any  given  industr 
more  risky  than  making  loans  to 
individuals  or  business  entities  c 
in  activities  in  the  industry.  Invei 
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be  estimated  in  advance  with  at 
small  degree  of  confidence,  but  c 
appreciation  is  much  more  subje 
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'  For  example,  tlw  FRO  Property  Index, 
measures  the  historic  performance  of  inca 
producing  properties  owned  directiy  and  i 
by  certain  Institutional  kivestors,  had  one 
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the  years  1983  through  1969  (see  Table  I), 
income  portion  of  the  returns  showed  Httli 
volatility,  ranging  from  B.8  percent  to  8.0  p 
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to  directors  or  ol^icers  were  present  in 
22  percent  of  the  banks,  and  an 
excessive  number  of  loans  to  directors 
or  o^icers  in  17  percent. 

Another  General  Accounting  Office 
study,  this  one  of  26  thrifts  that  failed 
between  January  1, 1985,  and  September 
30. 1987,  found  conduct  amounting  to 
fraud  and  insider  abuse  in  100  percent  of 
the  cases.'  In  its  cover  letter 
transmitting  the  study  to  Congress,  the 
GAO  stated:  "Serious  internal  control 
weaknesses  contributed  significantly  to 
virtually  all  of  these  thrift  failures."  *  A 
1988  congressional  committee  report  on 
fraud,  abuse,  and  misconduct  in 
federally  insured  financial  institutions 
found  that  over  three-fourths  of  S&L 
insolvencies  were  linked  to  serious 
abuses  by  insiders.'  In  a  study  of  bank 
insider  borrowing,  Kummer,  Arshadi, 
and  Lawrence  concluded  that 
"excessive  insider  borrowings  are 
associated  with  inferior  performance."  • 
Their  study  covered  a  sample  of  banks 
for  the  years  1984  through  1987  and 
further  concluded  that  banks  with  high 
levels  of  insider  borrowings  had 
relatively  lower  returns  on  equity  and 
relatively  higher  failure  rates.  A  study 
by  the  Comptroller  of  the  Currency  of 
171  national  banks  that  failed  between 
1979  and  1987  found  insider  abuse  and 
fraud  to  be  significant  factors  in  more 
than  one-third  of  the  cases.^  All  but  7 
percent  of  the  banks  had  significant 
internal  problems  related  to 
management. 

In  addition  to  establishing  certain 
requirements  governing  insider  business 
dealings,  the  FDIC  proposes  to  prohibit 
one  class  of  insider  dealing,  investments 
by  an  insured  nonmember  bank  in  real 
estate  in  which  a  bank  insider  has  an 
equity  interest.  There  are  two 
interrelated  reasons  for  the  prohibition: 
(1)  Real  estate  investment  activities 
where  otherwise  authorized  involve 
significantly  greater  degrees  of  risk  than 


(May  1969),  at  2S.  27.  Uilng  narrowar  criteria 
req  airing  a  more  lubatanlial  showing  of  insider 
abuse,  the  FDIC  has  identified  such  abuse  in  42 
percent  of  the  banks  that  failed  in  1987. 

•  General  Accounting  Office.  Thrift  Failures; 
Costly  Failures  Resulted  From  Regulatory 
Violations  and  Unsafe  Practices.  GAO/AfMD-89- 
62  dune  1968),  at  23. 

*  Id.,  at  1. 

•  Combating  Fraud.  Abuse,  and  Misconduct  In  the 
Nation 's  Financial  Institutions;  Current  Efforts  Are 
Inadequate.  House  Government  Operations 
Committee,  House  Report  No.  100-1088,  October  13, 
1988.  at  10. 

*  Donald  R.  Kummer,  Nasser  Arshadi,  and 
Edward  C  Lawrence,  "Incentive  Problems  In  Bank 
Insider  Borrowing,"  3 /oumal  of  Financial  Services 
Research  (1988)  17,  29. 

'  "An  Evaluation  of  the  Factors  Contributing  to 
the  Failure  of  National  Banks:  Phase  U."  7  Quarterly 
Journal.  Comptroller  of  the  Currency  (1988  Na  3)  9. 


do  most  other  activities  in  which  banks 
are  permitted  to  engage,  and  (2)  the 
dangers  of  bank  real  estate  investment 
activities  are  exacerbated  when  a  bank 
insider  has  an  interest  in  the  real  estate. 

With  regard  to  the  first  reason,  a 
number  of  factors  make  real  estate 
investment  activities  more  risky  than 
most  permissible  bank  activities.  As  a 
general  matter,  making  equity 
investments  in  any  given  industry  is 
more  risky  than  making  loans  to 
individuals  or  business  entities  engaged 
in  activities  in  the  industry.  Investors 
are  usually  risk  takers  fully  aware  of  the 
rewards  and  losses  that  can  result  from 
their  decisions.  Lenders,  on  the  other 
hand,  normally  make  greater  efforts  to 
minimize  risk.  Although  loans  can  be 
risky,  they  are  often  repaid  in  full  even 
when  a  project  shows  no  profit  or  shows 
a  loss.  Returns  on  equity  investments 
are  dependent  upon  the  eventual 
success  of  a  project,  and  a  project  that 
does  not  show  a  profit  can  result  in  a 
total  k)88  for  the  equity  holder.  Another 
consideration  arising  from  the 
distinction  between  loans  and  equity 
investments  is  that  projects  o^ered  to 
financial  institutions  for  direct 
investment  are  probably  riskier  than 
projects  for  which  straight  loans  are 
sought.  Real  estate  developers  are  likely 
to  be  less  willing  to  share  the  rewards  of 
equity  that  are  provided  by  their  better 
prolects. 

The  profitability  of  many  real  estate 
investments  depends  on  two  factors:  (1) 
Income,  and  (2)  capital  appreciation. 
Income  to  be  derived  from  a  project  can 
be  estimated  in  advance  with  at  least  a 
small  degree  of  confidence,  but  capital 
appreciation  is  much  more  subject  to  the 
vagaries  of  the  marketplace.*  "Thus,  to 


*  For  example,  tlw  FRO  Property  Index,  which 
measures  ike  historic  perfonnance  of  incooie- 
produclng  properties  oivnod  directly  and  indirectly 
by  certain  institutional  kivesiors.  had  one-year 
returns  ranging  from  5.7  percent  to  14.8  percent  for 
the  years  1983  through  1968  (see  Table  I).  The 
income  portion  of  the  returns  showed  HttJe 
volatility,  ranging  from  B.8  percent  to  8.0  percent. 
The  capital  appreciation  portion  of  the  retoms.  on 
the  other  hand,  varied  slgnificaDtly:  the  low  was 
- l.S  percent,  and  the  high  was  7.1  percent 
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the  extent  that  the  profitability  of  a 
particular  real  estate  investment  rests 
upon  hopes  of  capital  appreciation 
rather  than  on  estimates  of  operating 
revenues,  expected  returns  are  largely 
speculative. 

The  cyclical  nature  of  real  estate 
markets  contributes  to  the  riskiness  of 
real  estate  investments  by  increasing 
the  volatility  of  the  returns  on  those 
investments.  Time  lags  between  initial 
construction  and  the  final  completion  of 
real  estate  development  projects  are 
both  a  cause  of  these  cycles  and  a  major 
hazard  for  real  estate  equity  investors. 
Projects  Initiated  when  markets  are 
strong  are  often  completed  after  the 
markets  have  weakened,  the  result 
being  that  the  profit  expectations  of 
equity  investors  carmot  be  met  in  the 
deteriorated  market.  In  fact,  instead  of 
profits  being  made,  losses  are  incurred. 

A  prime  recent  example  of  the 
devastating  nature  of  real  estate  cycles 
is  provided  by  Texas  real  estate  markets 
during  the  1980s.  For  much  of  the 
decade,  growth  in  office  space  outpaced 
growth  in  office  employment.  The  over 
building  resulted  in  office  vacancy  rates 
of  25  to  30  percent  in  the  major 
metropolitan  areas  in  the  years  1886 
through  1989. 

Real  estate  investments  present  still 
other  difficulties  for  banks.  Compared  to 
many  bank  assets,  real  estate  equity 
investments  are  illiquid.  In  periods  of 
economic  distress  when  cash  flow 
considerations  are  most  likely  to  require 
the  selling  of  assets,  real  estate  assets 
might  be  particularly  difficult  to  dispose. 

Information  gaps  involving  real  estate 
can  increase  the  riskiness  of  real  estate 
investment  activities.  Millions  of  active 
traders  and  frequent  transactions  keep 
stock  prices  near  their  "true"  or 
realizable  value.  The  thinness  of  real 
estate  markets,  on  the  other  hand, 
makes  them  more  prone  to  pricing 
errors.  Knowledge  about  a  given 
property  is  likely  to  be  highly 
specialized  and  costly  to  obtain  because 
there  may  be  a  mere  handful  of  potential 
buyers  having  an  interest  in  a  property's 
value  at  any  given  time. 

Moreover,  few  transactions  involving 
similar,  neighboring  properties  may 
have  transpired  in  the  recent  past.  Thus 
buyers  and  sellers  may  have  little 
guidance  as  to  what  prices  are 
"reaUstic."  Locating  those  who  have  the 
best  information  may  be  difficult, 
especially  if  die  potential  buyer,  or 


seller,  is  not  familiar  with  the  local  real 
estate  market  The  high  cost  of  obtaining 
adequate  information  creates  a 
significant  probability  that  uneconomic 
purchases  and  sales  will  be  made.  The 
problem  is  compounded  by  the  need  to 
diversify  real  estate  investments 
geographically  for  safety  purposes.  Red 
estate  investors  may  be  exposed  to 
markets  about  which  they  have  little 
first-hand  knowledge. 

A  number  of  studies  have  confirmed 
the  relatively  risky  nature  of  real  estate 
investments."  Prom  a  portfolio  analysis 
standpoint,  the  fact  that  real  estate 
activities  are  more  risky  than  most 
banking  activities  does  not  necessarily 
mean  that  bank  investments  in  real 
estate  are  unwise.  In  theory,  the 
addition  of  risky  assets  to  a  portfolio 
can  sometimes  reduce  the  variabihty  of 
the  portfolio's  earnings.  Such  a  result 
would  occur  if  a  "risky"  asset  produced 
most  of  its  earnings  when  earnings  from 
the  rest  of  the  portfoho  were  weak  but 
produced  few  earnings  when  earnings 
bom  the  rest  of  tiie  portfolio  were 
strong.  Several  studies,  however,  have 
concluded  that  the  theoretical  benefits 
from  the  diversification  of  banks  into 
real  estate  investment  activities  are 
minimal  at  best.'* 


•  Richard  ].  Roaen.  Peter  R.  Uoyd-Davles.  Mynm 
L  Kweet.  and  Darid  B.  Humphrey.  Tlew  BsaUai 
Powers:  A  Portfolio  Analysis  of  Bank  InvwknMl  iB 
Real  EaUta."  13  foumal  of  BcMkm$  mad  FInaaoe 
(1968)  366.  Steven  Fclgraa  "Beak  Puticipatiaii  in 
Real  Estate:  Conduct.  Risk,  and  Regidatioa.*  New 
England  Economic  Revt&w  (NoveolMr^DMaariMr 
1968)  S7  Other  studies  that  have  hmd  Bora 
variability  In  returns  from  the  real  aatate  iadustry 
than  in  returns  frora  the  banking  industry  includr  L 
Wall  and  R.  Eisenbels.  "Risk  Considerations  In 
Deregulsting  Bonking  Activitiea,"  6  Eeonomk 
Review,  Federal  Reserve  Baak  of  Atlanta.  (May 
1964)  12: 1  Boyd,  G.  Haaweck.  and  P. 
PithyachariyakuL  "Bank  Holding  Company 
Diversification,"  Proceedings  of  a  Conference  CK 
Bank  Structure  and  Competition.  PMtnl  9murm 
Bank  vi  Chicaga  (1960)  lOS;  and  P.  ■■MWMk 
"Diversifloation  and  the  Congeneric  Bank  Holdiag 
Company,"  7  Journal  of  Bank  Research  (Spring 
1976)68. 

■0  Peignm.  supra  note  S,  at  71.  (Fdgnn  coikImM 
that  the  real  estate  share  of  •  bank's  portfolk)  conld 
not  excaad  S  percent  before  UN  pwtluMu  beouae 
more  risky).  Rosen.  Uoyd-Davies,  Kwast.  and 
Humphrey,  supra  note  4.  at  357-358  (Rosen.  Uoyd- 
Davies.  Kwast.  and  Humphrey  found  the 
diversiDcation  benefits  of  real  estate  InvestmenU 
by  banks  to  be  either  nonexistent  or  extinguished  at 
a  level  of  4  percent  of  assets).  G.S.  Sirmans, 
"Deriving  a  Thrift  Iitstitution's  EfBdeM  Frontiers  In 
Contlrained  and  Ihtconstrained  BusUwMlwrtt.'' 
OfTloe  of  Pohcy  end  Economic  ResMfch,  noaral 
Home  Lomi  Bank  Board  (Nov  29.  ISM),  tad 
"Reestimation  of  a  Thrift  Institutloa't  BIBUml 
Prontiera,"  Office  of  PoHcy  and  EcotMmic  ResMrek. 
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Moreover,  even  if  some  benefits  of 
diversification  into  real  estate 
investment  activities  exist,  there  are 
practical  problems  in  achieving  them. 
Adequate  diversification  requires 
diversification  in  terms  of  both  number 
and  location  of  investments.  Indeed,  in 
most  of  the  studies  concerning  the 
variability  of  returns  on  real  estate 
investments,  the  real  estate  data  were 
aggregated  for  a  number  of  projects.  The 
return  on  any  individual  real  estate 
investment  could  show  a  substantial 
deviation  from  the  mean  return  of  the 
investments  in  the  data  set  Achieving 
adequate  diversification  in  terms  of 
number  of  investments,  however,  can 
tax  the  financial  and  analytical 
capabiUties  of  many  prospective  real 
estate  investors. 

Regarding  geographic  diversification, 
a  real  estate  investor  who  does  not 
diversify  geographically  is  most  likely 
subject  to  greater  risk  than  one  who 
does.  The  reason  is  that  real  estate 
investments  in  any  particular  area  are 
usually  strongly  correlated.  On  the  other 
hand,  investors  who  do  try  to  diversify 
geographically  may  expose  themselves 
to  markets  about  which  they  have  little 
knowledge. 

In  summary,  real  estate  investment 
activities  are  risky  activities. 
Furthermore,  any  portfolio  benefits  from 
the  inclusion  of  real  estate  investments 
in  bank  portfolios  are  minimal  at  best 
and  are  negated  by  practical  problems 
involving  investment  diversification.  As 
indicated  above,  it  is  the  FDIC's  view 
that  the  dangers  of  real  estate 
investment  are  exacerbated  when  a 
bank  insider  has  an  interest  in  real 
estate  along  with  the  bank."  A  review 
of  some  of  the  specific  types  of  internal 
problems  in  failed  national  banks 
reveals  situations  that  might  be 
particularly  likely  to  give  rise  to 
difficulties  when  banks  and  insiders  are 
allowed  equity  interests  in  the  same  real 
estate  transaction.  Among  the  problems 
found  in  the  Comptroller's  study,  along 
with  the  percentage  of  banks 
experiencing  the  problems,  were  the 
following: 

Nonexistent  or  poorly  followed  loan 
policies  (81%); 


Federal  Home  Loan  Bank  Board  (Dec.  la  1965). 
(Sirmani  found  portfolio  beneRti  only  at  very  low 
levels  of  direct  real  estate  inveatmenl  by  the  thrift*. 
Depending  on  the  real  estate  data  used,  portfolio 
benents  disappeared  when  direct  real  estate 
investments  exceeded  either  2J  percent  or  9.5 
percent  of  total  assets). 

' '  The  FDIC  is  presently  undertaking  a  review  of 
"expanded"  powers  and  is  studying  real  estate 
investment  as  well  as  other  activities  in  conjunction 
with  that  stvidy.  It  is  pouible  that  as  a  result  of  that 
study  the  FDIC  will  propose  to  limit  or  prohibit  real 
estate  investment  activities  on  the  part  of  insured 
Institutions. 


Inadequate  systems  to  ensure 
compliance  with  internal  policies  or 
banking  laws  (69%); 

Inadequate  controls  or  supervision  of 
key  bank  officers  or  departments  (63%); 

Decisions  made  by  one  dominant 
individual,  such  as  the  CEO,  chairman, 
or  principal  shareholder  (57%); 

Nonexistent  or  poorly  followed  asset 
and  liability  management  policies  (49%); 
and 

Inappropriate  lending  policies, 
including  liberal  repayment  terms,  lax 
collection  practices,  and  loose  credit 
standards  (86%). 

These  types  of  problems  are  likely  to 
be  exacerbated  in  situations  in  which  a 
bank  and  a  bank  insider  have  interests 
in  the  same  real  estate  transaction  or 
project. 

One  area  in  which  the  existence  of 
conunon  interests  poses  particular 
difficulties  concerns  appraisals.  Real 
estate  appraising  is  not  an  exact 
science,  and  inaccurate  appraisals 
contributed  to  the  difficulties 
experienced  by  banks  and  thrifts  in  the 
19808.  Indeed,  the  purpose  of  title  XI 
("Real  Estate  Appraisal  Reform 
Amendments")  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  ("FIRREA") 
was  to  bring  about  reform  in  the 
appraisal  industry.  The  existence  of  a 
common  equity  interest  with  an  insider 
in  a  real  estate  project  may  prevent  a 
bank  from  reviewing  an  appraisal  with 
sufficient  objectivity.  The  bank  insider 
may  be  able  to  influence  both  the 
appraisal  process  and  the  bank's  review 
of  that  process. 

Another  area  that  could  produce 
difficulties  when  a  bank  and  an  insider 
are  both  involved  in  real  estate  equity 
investments  is  portfolio  selection.  A 
bank  allowed  to  invest  in  real  estate 
projects  should  select  projects  on  the 
basis  of  the  impact  on  its  entire  portfolio 
of  loans  and  investments.  The 
correlation  between  the  project's  risk 
and  return  and  the  remainder  of  the 
portfolio's  risk  and  return  needs  to  be 
considered.  An  unbiased  examination  of 
these  considerations  is  difficult  if  an 
insider  also  has  an  interest  in  the  real 
estate  project. 

To  summarize,  insider  transactions 
are  not  easily  policed.  They  have  been  a 
major  contributor  to  bank  and  thrift 
troubles  in  the  19808.  The  problems  that 
arise  from  insider  transactions,  and  the 
extreme  difficulties  encountered  in 
supervising  those  transactions,  are  only 
amplified  when  the  subject  of  a 
transaction  is  a  risky  activity  such  as  a 
real  estate  equity  investment  We 
therefore  conclude  that  investments  by 
an  insured  nonmember  bank  in  real 


estate  in  which  a  bank  insider  has  an 
equity  interest  should  be  prohibited. 

Statutory  Authority 

As  discussed  at  length  above,  the 
FDIC  has  determined  that  Insider 
business  dealings  have  given  rise  to 
unsafe  and  unsound  banking  practices 
that  have  resulted  in  losses  to  the 
deposit  insurance  fund.  In  order  to 
prevent  those  losses  from  occurring  the 
FDIC  is  proposing  the  regulatory  action 
more  fully  described  below.  The  FDIC's 
action  in  doing  so  is  fully  consistent 
with  the  FDIC's  purpose  and  is 
authorized  by  sections  6,  8,  9,  and  30  of 
the  Federal  Deposit  Insurance  Act  ("FDI 
Act",  12  U.S.C.  1816, 1818, 1819,  and 
1831(g)). 

The  FDIC  has  the  broad  general 
authority  to  adopt  these  regulations 
under  section  9  of  the  FDI  Act  which 
authorizes  the  FDIC  to  issue  whatever 
regulations  "it  may  deem  necessary  to 
carry  out  the  provisions  of  the  (Federal 
Deposit  Insurance  Act)  or  of  any  other 
law  which  it  has  the  responsibility  of 
administering  or  enforcing  *  *  *  "  12 
U.S.C.  1819  (Tenth).  Pursuant  to  this 
authority  the  FDIC  may  adopt 
substantive  regulations  designed  to 
further  the  purposes  for  which  the 
federal  deposit  insurance  system  was 
established.  It  is  settled  that  binding 
legislative-type  niles  based  on  general 
rulemaking  authority  may  be  issued  so 
long  as  the  rules  are  reasonably  related 
to  the  purpose  of  the  enabling  legislation 
containing  the  general  rulemaking 
authority.  Mourning  v.  Family 
Publications  Services,  411  U.S.  336,  369 
(1973)  (quoting  Thorpe  v.  Housing 
Authority  of  the  City  of  Durham,  393 
U.S.  268,  280-281  (1969).  It  is  clear  from 
the  legislative  history  of  the  FDI  Act  that 
in  the  shadow  of  the  banking  collapse 
Congress  sought  to  restore  public 
confidence  in  the  banking  system, 
promote  safe  and  sound  banking 
practices,  eliminate  runs  on  banks  by 
depositors,  and  safeguard  deposits.  It 
did  so  through  the  mechanism  of 
providing  for  a  system  of  federal  deposit 
insurance  and  creating  the  FDIC  to 
administer  the  deposit  insurance 
program.  FDIC  v.  Allen,  584  F.Supp.  386 
(E.D.  Tenn.  1984).  Administering  that 
program  means,  among  other  things, 
taking  action  to  protect  the  solvency  of 
the  deposit  insurance  fund.  As  the 
safety  and  soundness  of  the  deposit 
insurance  fund  is  inextricably  linked 
with  the  safety  and  soundness  of 
insiu^  banks.  Federal  Deposit 
Insurance  Corporation  v.  Citizens  State 
Bank,  130  F.2d  102, 104  n.e  (8th  Cir. 
1942),  and  the  FDIC  is  directed  under 
section  11(f)  of  the  FDI  Act  to  pay 


insured  deposits  whenever  an 
depository  institution  is  close 
account  of  inability  to  meet  tl 
demands  of  its  depositors"  (i; 
1821(f)).  the  FDIC  must  preser 
solvency  of  the  insurance  fum 
to  fulfill  its  mandate  when  cal 
Any  banking  practice  that  ma 
jeopardize  bank  safety  and  sc 
and  which  could  ultimately  ai 
deposit  insurance  fund  is  dier 
proper  target  of  the  FDIC's  re] 
oversight. 

From  the  outset  it  was  reco] 
in  order  to  safeguard  the  banl 
system,  the  FDIC  must  have  tl 
to  admit  to  the  insurance  fund 
sound  banks.  Almost  more  im 
however,  it  was  also  recogniz 
FDIC  must  also  have  the  abili 
supervise  banks  on  an  ongoin 
Cong.  Fee.  6743  (May  1, 1935, 
Rep.  Dirksen);  H.R.  Rep.  No.  7 
Cong.  1st  Sfcss,  3  (1935);  79  Co 
6944  (May  4, 1935,  remarks  of 
Fariey);  79  Cong.  Rec.  6945  (M 
remarks  of  Rep.  Spence);  Heai 
the  Committee  on  Banking  an( 
Currency,  House  of  Represent 
74th  Cong.  1st  Sess.  48,  67,  72- 
109  (1935)  (testimony  of  Leo  T 
Chairman,  FDIC). 

The  surest  way  to  defeat  de 
insurance  and  to  bring  about  < 
paralysis  of  our  banking  is  to  i 
the  Corporation  its  right  to  exi 
banks  before  and  after  they  ai 
admitted  to  the  Fund  and  to  m 
mere  disbursing  agency  witho 
in  the  supervision  of  going  bai 
the  liquidation  of  closed  bank; 
Rec.  6922  (May  3, 1935,  remarl 
Igoe). 

The  FDIC  was,  therefore,  ch 
intended  to  act  on  an  ongoing 
bring  about  the  purposes  for  w 
deposit  insurance  system  was 
and  to  do  so  pursuant  to  regul 
reasonably  expected  to  accom 
those  goals. 

The  ability  of  a  federal  banl 
regulatory  agency  to  adopt  rej 
in  harmony  with  the  types  of  c 
described  above  based  upon  g 
rulemaking  authority  was  judi 
recognized  long  ago.  Continen 
Banking  and  Trust  Company  \ 
Woodall.  239  F.2d  707.  710  (101 
cert,  denied,  353  U.S.  909  (1957 
reaffirmed  by  the  D.C.  Circuit 
involving  a  challenge  to  a  regu 
adopted  by  an  agency  which  a 
was  another  federal  insurer  of 
Lincoln  Savings  and  Loan  Ass 
v.  Federal  Home  Loan  Bank  Bi 
F.2d  1558  (D.C.  Cir.  1988).  The 
Circuit  Court  of  Appeals  held  I 
Federal  Home  Loan  Bank  Boai 
("FHLBB")  (the  predecessor  ag 
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estate  in  which  a  bank  insider  has  an 
equity  interest  should  be  prohibited. 

Statutory  Authority 

As  discussed  at  length  above,  the 
FDIC  has  determined  that  insider 
business  dealings  have  given  rise  to 
unsafe  and  unsound  banking  practices 
that  have  resulted  in  losses  to  the 
deposit  insiu-ance  fund.  In  order  to 
prevent  those  losses  from  occurring  the 
FDIC  is  proposing  the  regulatory  action 
more  fully  described  below.  The  FDIC's 
action  in  doing  so  is  fully  consistent 
with  the  FDIC's  purpose  and  is 
authorized  by  sections  6,  8, 9.  and  30  of 
the  Federal  Deposit  Insurance  Act  ("FDI 
Act".  12  U.S.C.  1816. 1818. 1819.  and 
1831(g)). 

The  FDIC  has  the  broad  general 
authority  to  adopt  these  regulations 
under  section  9  of  the  FDI  Act  which 
authorizes  the  FDIC  to  issue  whatever 
regulations  "it  may  deem  necessary  to 
carry  out  the  provisions  of  the  (Federal 
Deposit  Insurance  Act)  or  of  any  other 
law  which  it  has  the  responsibility  of 
administering  or  enforcing  *  *  *  "  12 
U.S.C.  1819  (Tenth).  Pursuant  to  this 
authority  the  FDIC  may  adopt 
substantive  regulations  designed  to 
further  the  purposes  for  which  the 
federal  deposit  insurance  system  was 
established.  It  is  settled  that  binding 
legislative-type  rules  based  on  general 
rulemaking  authority  may  be  issued  so 
long  as  the  rules  are  reasonably  related 
to  the  purpose  of  the  enabling  legislation 
containing  the  general  rulemaking 
authority.  Mourning  v.  Family 
Publications  Services,  411  U.S.  336.  369 
(1973)  (quoting  Thorpe  v.  Housing 
Authority  of  the  City  of  Durham,  393 
U.S.  268,  260-281  (1969).  It  is  clear  from 
the  legislative  history  of  the  FDI  Act  that 
in  the  shadow  of  the  banking  collapse 
Congress  sought  to  restore  public 
confidence  in  the  banking  system, 
promote  safe  and  sound  banking 
practices,  eliminate  runs  on  banks  by 
depositors,  and  safeguard  deposits.  It 
did  so  through  the  mechanism  of 
providing  for  a  system  of  federal  deposit 
insurance  and  creating  the  FDIC  to 
administer  the  deposit  insurance 
program.  FDIC  v.  AJlen,  584  F.Supp.  386 
(E.D.  Tenn.  1984).  Administering  that 
program  means,  among  other  things, 
taking  action  to  protect  the  solvency  of 
the  deposit  insurance  fund.  As  the 
safety  and  soundness  of  the  deposit 
insurance  fund  is  inextricably  linked 
with  the  safety  and  soundness  of 
insured  banks.  Federal  Deposit 
Insurance  Corporation  v.  Citizens  State 
Bank.  130  F.2d  102, 104  n.e  (8th  Clr. 
1942),  and  the  FDIC  is  directed  under 
section  11(f)  of  the  FDI  Act  to  pay 


insured  deposits  whenever  an  insured 
depository  institution  is  closed  "on 
account  of  inability  to  meet  the 
demands  of  its  depositors"  (12  U.S.C. 
1821(f)).  the  FDIC  must  preserve  the 
solvency  of  the  insurance  fund  in  order 
to  fulfill  its  mandate  when  called  upon. 
Any  banking  practice  that  may 
jeopardize  bank  safety  and  soundness 
and  which  could  ultimately  a^ect  the 
deposit  insurance  fund  is  dierefore  a 
proper  target  of  the  FDIC's  regulatory 
oversight. 

From  the  outset  it  was  recognized  that 
in  order  to  safeguard  the  banking 
system,  the  FDIC  must  have  the  ability 
to  admit  to  the  insurance  fund  only 
sound  banks.  Almost  more  importantly, 
however,  it  was  also  recognized  that  the 
FDIC  must  also  have  the  ability  to 
supervise  banks  on  an  ongoing  basis.  79 
Cong.  Fee.  6743  (May  1. 1935.  remarks  of 
Rep.  Dirlisen):  H.R.  Rep.  No.  74-742.  74th 
Cong.  1st  Sess.  3  (1935);  79  Cong.  Rec. 
6944  (May  4, 1935,  remarks  of  Rep. 
Farley);  79  Cong.  Rec.  6945  (May  4, 1935. 
remarks  of  Rep.  Spence);  Hearing  before 
the  Committee  on  Banking  and 
Currency,  House  of  Representatives, 
74th  Cong.  1st  Sess.  48,  67,  72-74,  90,  99, 
109  (1935)  (testimony  of  Leo  T.  Crowley, 
Chairman,  FDIC). 

The  surest  way  to  defeat  deposit 
insurance  and  to  bring  about  another 
paralysis  of  our  banking  is  to  deny  to 
the  Corporation  its  right  to  examine 
banks  before  and  after  they  are 
admitted  to  the  Fund  and  to  make  it  a 
mere  disbursing  agency  without  a  voice 
in  the  supervision  of  going  banks  and 
the  hquidation  of  closed  banks.  79  Cong. 
Rec.  6922  (May  3, 1935,  remarks  of  Rep. 
Igoe). 

The  FDIC  was.  therefore,  clearly 
intended  to  act  on  an  ongoing  basis  to 
bring  about  the  purposes  for  which  the 
deposit  insurance  system  was  created 
and  to  do  so  pursuant  to  regulations 
reasonably  expected  to  accomplish 
those  goals. 

The  ability  of  a  federal  bank 
regulatory  agency  to  adopt  regulations 
in  harmony  with  the  types  of  concerns 
described  above  based  upon  general 
rulemaking  authority  was  judicially 
recognized  long  ago.  Continental 
Banking  and  Trust  Company  v. 
Woodall,  239  F.2d  707.  710  (10th  Cir.). 
cert,  denied,  353  U.S.  909  (1957).  It  was 
reaffirmed  by  the  D.C.  Circuit  in  a  case 
involving  a  challenge  to  a  regulation 
adopted  by  an  agency  which  at  the  time 
was  another  federal  insurer  of  deposits. 
Lincoln  Savings  and  Loan  Association 
V.  Federal  Home  Loan  Bank  Board.  856 
F.2d  1558  (D.C.  Cir.  1988).  The  D.C. 
Circuit  Court  of  Appeals  held  that  the 
Federal  Home  Loan  Bank  Board 
C'FHLBB")  (the  predecessor  agency  to 
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the  Office  of  Thrift  Supervision)  had  the 
authority  to  regulate  the  direct 
investments  of  institutions  insured  by 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSUC")  based  upon  that 
agency's  general  authority  to  prescribe 
rules  and  regulations  to  carry  out  the 
purposes  of  the  National  Housing  Act 
(12  U.S.C.  1725(a)).  The  FHLBB  had 
determined  that  the  increasing  trend  of 
thrifts  to  make  direct  investments 
(primarily  in  the  area  of  real  estate)  had 
a  direct  correlation  to  increasing 
financial  difficulties  in  thrifts.  In  short 
such  investments  were  found  to  pose 
undue  risks  to  FSLIC  insured  institutions 
and  the  FSUC  insurance  fund  and 
FHLBB  acted  accordingly  to  prohibit  or 
restrict  those  investments.  Appellants 
charged  that  FHLBB's  general 
rulemaking  authority  only  extended  to 
the  authority  to  adopt  rules  governing 
the  insurance  fund  itself  and  would  not 
support  the  FHLBB's  action.  In  response 
the  court  said. 

[The  National  Housing  Act)  is  concerned 
with  far  more  than  the  operations  of  the 
FSUC.  It  deals  with  every  aspect  of  the 
savings  and  loan  insurance  program,  one  of 
whose  specific  purposes  is  to  protect  savings 
through  a  system  of  deposit  insurance.  The 
ability  of  the  FSUC  to  provide  that  protection 
depends  in  substantial  part  on  the  integrity  of 
the  fund  created  under  the  NHA  to  meet 
potential  claims.  As  in  the  case  of  other 
insurers,  it  is  to  be  expected  that  the  FSUC 
would  lake  measures  from  time  to  time  to 
require  insured  institutions  to  meet  certain 
standards  as  a  condition  to  continued 
protection.  Otherwise,  excessive  risks 
created  by  the  improvident  practices  of 
certain  institutions  could  jeopardize  the 
FSUC's  ability  to  meet  its  commitments  to 
depositors  nationwide.  Therefore,  absent 
evidence  that  Congress  intended  otherwise,  it 
appears  to  us  that  the  Board's  authority  to 
issue  the  challenged  rule  is  inherent  in  its 
mandate,  under  section  1725(8),  to  prescribe 
the  rules  and  regulations  required  for 
carrying  out  the  purposes  of  the  (National 
Housing  Act).  Lincoln,  1561. 

As  the  purpose  of  the  National 
Housing  Act  is  very  similar  to  the  FDI 
Act  and  the  general  rulemaking 
authority  conferred  on  the  FHLBB 
thereunder  is  virtually  identical  to  that 
conferred  on  the  FDIC  by  section  9  of 
the  FDI  Act  it  stands  to  reason  that 
section  9  (FDIC's  general  rulemaking 
authority)  would  be  found  by  a 
revievdng  court  to  be  sufficient  authority 
for  the  Board  of  Directors'  to  propose 
this  regulation. 

There  is  additional  support  for  the 
Board's  action,  however,  elsewhere  in 
the  FDI  Act«»  The  FDIC  was  given  the 


authority,  and  the  responsibility,  under 
section  8  of  the  FDI  Act  to  ensure  that 
banks  observe  safe  and  sound  banking 
practices.  This  was  done  so  that  the 
FDIC  might  act  to  ensure  that  the 
banking  system  will  function  properly, 
that  the  public  confidence  in  the 
banking  system  does  not  falter  and  that 
the  solvency  of  the  deposit  insurance 
fund  is  not  endangered  due  to  bank 
failures.  Over  the  years  the  FDIC's 
enforcement  powers  have  been 
strengthened  by  Congress  in  an  ever 
increasing  reception  that  the  FDIC 
needs  strong  tools  to  accomplish  its 
purposes.  A  wide  latitude  of  discretion 
was  given  to  the  FDIC  "in  filling  in  and 
administering  the  details  embodied  by 
the  general  standard"  in  the  FDI  Act  to 
promote  safe  and  sound  banking 
practices.  Independent  Bankers 
Association  v.  Heimann.  613  F.2d  1164. 
1169  (D.C.  Cir.  1979),  cert,  denied,  449 
U.S.  823  (1980).  what  is  and  is  not  an 
unsafe  or  unsound  banking  practice  and 
what  constitutes  an  unsafe  or  unsound 
condition  is  left  to  the  FDIC  to 
determine  in  its  expertise  as  "*  *  *  one 
of  the  purposes  of  the  banking  acts  it 
clearly  to  commit  the  progressive 
definition  and  eradication  of  (unsafe 
and  unsound  banking)  practices  to  the 
expertise  of  the  appropriate  regulatory 
agencies."  Groos  National  Bank  v. 


■■  In  gODeral  the  FDIC  canie*  out  Iti  functions 
througti  a  lyitem  of  iuperviiion,  regulation,  and 
examination.  The  FDIC  ii  re^juired  by  itatute  (12 
U.8.C  1S15)  to  grant  or  deny  deposit  inauranca  to 


atate  chartered  nonmeniber  banks  and  branches  of 
foreign  banks,  bated  upon  the  B|wncy'i  evaluation 
of  the  fscton  let  forth  in  teclion  6  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1816).  Among  the 
factor*  listed  therein  It  whether  or  not  the 
applicant's  corporate  powers  are  consistent  with  the 
purposes  of  the  FDI  Act.  The  FDIC  may  issue  cease 
and  desist  orders  against  an  insured  nonmemt)«r 
bank  or  any  insured  branch  of  a  foreign  t>ank  (with 
certain  limitations,  see  12  U.S.C.  18l3|q))  that  Is 
engaging  in,  or  alxnit  to  engage  in.  any  unsafe  or 
unsound  banking  practice  (12  U.S.C.  1818(b))  and 
may  terminate  depotit  iiuurancc  for  any  intured 
Iwnk  or  Intured  branch  of  a  foreign  bank  in 
accordance  with  the  provitions  of  section  8(a)  of  the 
FDI  Act  if  an  institution  is  engaging  in  an  unsafe  or 
unsound  banking  practice  or  is  in  an  unsafe  or 
unsound  condition  (12  U.S.C  1818(<i).  The  FDIC  it 
specifically  directed  to  prescribe  regulations  to 
carry  out  ihe  provisions  of  a  newly  enacted  aectlon 
of  the  FDI  Act  (section  30)  which  protiibits  insured 
depository  institutions  from  entering  into  any 
contract  under  which  goods,  products,  or  servicet 
would  tie  provided  to  the  institution  if  the 
performance  of  the  contract  would  adversely  affect 
the  institution's  taJMy  or  soundness  (12  U.S.C. 
1831  (g)j.  The  FDIC  may  examine  any  state  chartered 
insured  nonmemt>er  t>ank  and  any  insured  state 
branch  of  a  foreign  t>ank  and  may  conduct  special 
examinations  of  any  other  insurm)  bank  or  affiliate 
thereof.  (12  U.S.C  1820).  The  FDIC  is  empowered  to 
require  reports  at  it  daamt  necettary  to  carry  out 
its  functions  (12  U.S.C.  1S17(«1)  and  as  descntied 
alxive  may  preacrilM  rules  and  regulations  as  it 
deems  necessary  to  carry  out  the  provisions  of  the 
FDI  Act  (12  U.S.C.  1819)  Upon  the  failure  of  any 
Insured  bank  the  FDIC  is  required  by  statute  to  pay 
the  insured  deposits  of  said  institution  as  soon  aa 
possible  (by  cash  or  by  making  available  to  each 
depositor  a  transferred  deposit  In  another  intured 
Inttilution).  (12  U.S.a  lB21(f).) 
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CotaptroUer  of  the  Currency.  573  ¥2d 
889. 897  (5th  Cir.  1978).  The  FDIC  may  do 
so  either  by  order  or  regulation.  It  was 
pstablished  by  the  court  in  Heimann 
that  the  Office  of  the  Comptroller  of  the 
Currency,  which  has  the  authority  to 
initiate  a  cease-and-desist  action 
against  a  national  bank,  is  not  confined 
to  iutiating  individual  enforcement 
actions  under  section  8  but  may,  at  its 
discretion,  adopt  substantive  regulations 
defining  what  constitutes  an  unsafe  or 
unsound  practice  and  what  practices 
invohre  the  violation  of  particular 
statutes  or  regulations. 

(A)  Regulation  giving  advance  notice  of 
conduct  which  the  ComptroUer  difiapproves 
as  threatening  to  the  safety  and  soundness  of 
the  banks  he  regulates  is  wholly  consistent 
with  the  fftatntory  scheme  *  *  *.  His  abiKty 
to  forewarn  by  specifying  and  clarifying  the 
nature  and  scope  of  bW  concerns  will  at  the 
same  time  minimize  the  necessity  for 
recurrent  and  costly  in  vestige  tion  into  the 
conduct  of  the  many  individual  banks  under 
h»  supervisioa.  Heimann.  116d-1169. 

That  the  principle  in  Heimann  applies 
equally  in  the  case  of  other  federal 
financial  regulators  which  were  given 
cease-and-desist  authority  over  the 
institutions  they  supervise  was  made 
clear  in  Lincoln,  856  F.2d  at  1563.  The 
Lincoln  court  citing  Heimann  as 
precedent  equally  applicable  to  the 
FHLBB  found  that  the  FHLBB's  power  to 
issue  an  order  to  cease-and-desist 
engaging  in  an  unsafe  and  unsound 
banking  practice  carries  with  it  the 
authority  to  announce  by  regulation 
what  constitutes  an  unsafe  or  unsound 
banking  practice.  Like  the  Comptroller 
of  the  Currency  and  the  FHLBB,  the 
FDIC  can  rely  upon  the  provisions  of  the 
FDI  Act  granting  it  authority  to  issue 
cease-and-desist  orders  (section  8(b)) 
and  to  promulgate  rules  with  respect  to 
such  proceedings  (section  8(n)]  as 
authority  for  this  regulation. 

The  proposed  rule  is  also  authorized 
by  section  8(a)  of  the  FDI  Act.  As 
indicated  above,  section  8{a)  permits  the 
FDIC  to  terminate  deposit  insurance 
when  it  is  determined  that  an  institution 
is  in  an  unsafe  or  unsound  condition. 
That  provision  provides  the  authority  for 
the  adoption  of  substantive  rules 
designed  to  protect  bank  safety  and 
soundness  and  protect  the  deposit 
insurance  fund  in  much  the  same  way 
that  section  8(b)  authorizes  the  adoption 
of  substantive  regulations.  The  FDIC  is 
permitted  to  announce  by  regulation  the 
banking  practices  which  it  has 
detomined  to  be  unsafe  and  unsound 
and  therein  forewttra  of  the 
circumstances  in  which  termination  of 
deposit  insurance  may  be  sought 
National  Council  of  Savings  InstituUoaa 
v.  Federal  Deposit  Insurance 


Corporation.  664  F.Sapp.  572  (DJ).C. 

1987). 

Section  6  of  the  FDI  Act  represents  an 
additional  source  of  authority  for  the 
FDIC  to  adopt  the  proposed  regulation 
apart  from  that  derived  from  the  FDIC's 
authority  to  terminate  insurance  and  to 
issue  cease-and-desist  orders.  Section  6 
provides  the  FDIC  with  express 
authority  to  determine  what  activities 
are  appropriate  to  banking  in  light  of  the 
federal  deposit  insurance  safety  net. 
Before  a  bank  receives  deposit 
insurance  the  FDIC  must  be  satisfied 
that  the  bank  will  exercise  its  corporate 
powers  properly,  that  those  powers  are 
not  inconsistent  with  the  purposes  for 
which  the  deposit  insurance  system  was 
estabhshed,  and  that  the  admission  of 
the  bank  to  the  deposit  insurance 
system  will  not  pose  an  undue  risk  to 
the  hmd.  The  FDIC's  ability  to 
determine  what  corporate  powers  of  an 
insured  bank  are  consistent  with  the 
purposes  of  the  FDI  Act  in  essence 
creates  a  fundamental  condition  of 
deposit  insurance.  This  provision  of  the 
Act  confers  an  important  power  and 
responsibility  on  the  FDIC  to  assess  its 
insurance  risk  and  the  corollary 
responsibility  and  authority  to  take 
steps  to  hmit  that  risk.  Cleariy  then. 
Congress  intended  for  the  FDIC  to  have 
effective  means  to  define  those  powers 
by  banks  that  would  be  inconsistent 
with  their  entry  into,  or  continued 
presence  in.  the  deposit  insurance  fund. 
That  intent  is  evidenced  by  the  Act's 
legislative  history. 

Lastly,  the  proposal  is  in  part 
specifically  authorized  by  section  30  of 
the  FDI  Act  which,  as  referenced  above, 
prohibits  insured  depository  institutions 
from  entering  into  certain  contracts  that 
could  adversely  effect  their  safety  and 
soundness. 

Section  30  specifically  directs  the 
FDIC  to  adopt  regulations  to  carry  out 
the  purposes  of,  and  prevent  evasions 
of,  that  section. 

The  proposal  is  not  an  unreasonable, 
nor  imwarranted.  intrusion  upon  the 
exercise  of  powers  granted  insured 
nonmember  banks  by  their  chartering 
authority  nor  is  it  an  unlawful 
preemption  of  state  law.  In  fact  any 
conflict  between  the  proposal  and  state 
law  is  not  properly  considered  a 
preemption  as  membership  in  the 
federal  deposit  insurance  system  is 
voluntary  for  state  nonmember  banks. 
Lincoln.  856  F.2d  at  1562.  Even  if  the  rule 
is  characterized  as  a  preemptive  rule, 
when  an  institution  seeks  deposit 
insurance,  it  agrees  to  be  governed  by 
the  FDIC's  rules  and  regulations.  The 
dual  banking  concept  does  not  require 
the  FDIC  to  abdicate  its  respocsibiiities 
to  carry  out  the  purposes  of  the  FDI  Act. 


Lincoln.  Lawfully  promulgated 
regulations  within  the  authority  of  a 
federal  agency  may  preempt  state  law. 

City  of  New  Y(vk  v.  FCC US, 

_  108  S.Ct.  1637, 1642  (1988^ 


Louisiana  Public  Service  Comm  v.  FCC, 
476  U.S.  355  (1988);  Fidelity  Federal 
Savings  and  Loan  v.  De  La  Cuesta,  45** 
U.S.  141  (1982);  Conference  of  State 
Bank  Supervisors  v.  Conover,  710  F.2d 
878  {DC.  Cir.,  1983).  Such  regulations 
will  be  upheld  if  they  represent  a 
reasonable  accommodation  of  policy 
choices  left  to  the  discretion  of  the 
agency  and  the  agency  has  not  acted 
arbitrarily  nor  has  exceeded  its 
statutory  authority.  The  agency's  statute 
need  not  expressly  authorize  the  agency 
to  adopt  preemptive  regulations.  The 
policy  choices  left  to  agency  discretion 
should  not  be  disturbed  unless  it 
appears  from  the  statute  or  its 
legislative  history  that  the  policy  choice 
made  is  one  that  Congress  would  not 
have  sanctioned.  U.S.  v.  Shimer,  367  U.S. 
374  (1961):  De  La  Cuesta.  The  definition 
of  what  is  and  is  not  an  unsafe  or 
unsound  banking  practice  has  been 
clearly  left  to  the  FDICs  discretion  and 
the  policy  choice  embodied  in  this 
proposal  is  undeniably  consistent  with 
the  FDIC's  purpose. 

Summary  of  Proposal 

1.  Prohibited  Transactions 

Business  Dealings — Under 
§  356.3(a)(1)  of  the  proposal  an  insured 
nonmember  bank  is  prohibited  from 
entering  into  any  insider  transaction 
unless  certain  conditions  are  met  For 
the  purposes  of  part  356  an  "insider 
transaction"  is  any  business  dealing 
with  a  director,  executive  officer, 
principal  shareholder  or  any  related 
interest  of  any  such  person  in 
connection  with  which  the  director, 
executive  officer,  principal  shareholder 
or  related  interest  receives  any  direct  or 
indirect  economic  benefit.  The  FDIC 
considered  covering  any  business 
dealing  which  "benefits"  an  insider  in 
some  fashion  as  an  insider  transaction. 

For  the  purposes  of  the  proposal, 
however,  the  Board  of  Directors  opted  to 
propose  covering  only  those 
transactions  that  provide  an  economic 
benefit  to  a  bank  insider.  Comment  is 
specifically  requested  on  whether  the 
regulation  should  cover  as  an  insider 
transaction  any  transaction  in  which 
one  can  identify  a  quid  pro  quo  that 
benefits  a  bank  insider. 

Section  356.2(8)  of  the  proposal 
defines  "business  dealing"  to  include: 
(1)  The  sale,  purchase  or  other 
conveyance  of  assets,  goods  or  services 
to  or  from  an  htsured  nonmember  bank; 


(2)  the  use  of  the  bank's  facilit 
personal  property,  or  its  perso 
the  lease  of  property,  equipme 
assets  to  ot  from  an  insiu«d  n< 
bank:  (4)  the  payment  by  the  t 
commissions  and/or  fees,  incl 
not  limited  to,  brokerage  comi 
and  management,  consultant 
architectural  and  legal  fees;  (5 
agreements;  and  (6)  the  paymc 
interest  on  deposits  to  the  exti 
the  rate  of  such  interest  excee 
amount  paid  to  other  deposito 
similar  deposits.  It  should  be  i 
it  is  the  FDIC's  opinion  that  S 
includes  within  its  scope  the  s 
purchase  of  all  types  of  non-di 
liabilities  and  the  payment  of 
thereon  by  an  insured  nonmer 

In  order  to  be  permissible  ui 
proposed  regulation,  a  businei 
between  an  insured  nonmemb 
and  a  bank  insider  must  meet 
tests:  (1)  The  business  dealing 
intended  for  the  benefit  of  the 
not  be  entered  into  by  the  ban 
as  an  accommodation  for  the  1 
the  bank  insider,  (2)  the  busini 
dealing  must  be  made  on  term 
under  circumstances,  that  are 
substantially  the  same,  or  at  It 
favorable,  as  those  prevailing 
time  for  comparable  business 
with  persons  not  covered  by  tl 
regulation:  and  (3)  the  busines 
must  be  approved  in  advance 
majority  of  the  bank's  board  o 
in  accordance  with,  and  as  rec 
S  356.5  of  the  proposed  regulal 
absence  of  comparable  busine 
dealings,  the  terms  and  circun 
the  business  dealing  with  the  I 
insider  must  be  substantially  t 
or  at  least  as  favorable,  as  the 
would  in  good  faith  be  offered 
would  apply  to,  business  deali 
persons  not  covered  by  the  pn 
regulation. 

In  essence,  §  356.3(a)(1)  sub 
business  dealings  between  an 
nonmember  bank  and  its  "offi 
family"  to  an  arm's-length  stai 
similar  to  that  applicable  to  e> 
of  credit  to  such  persons  unde 
of  the  FDI  Act  (12  U.S.C.  1828( 
§  337.3  of  the  FDIC's  regulatioi 
337.3).  Section  18(j)(2)  makes  t 
provisions  of  section  22(h)  of  t 
Reserve  Act  (12  U.S.C.  375)  ap 
insured  nonmember  banks.  Se 
of  the  FDIC's  regulations  cross 
references  Federal  Reserve  Bo 
Regulation  O  (12  CFR  215).  Thi 
requirement  that  a  business  d( 
shall  not  be  entered  into  merel 
accommodation  for  the  benefii 
insider  does  not  have  a  similai 
in  the  FDI  Act  or  elsewhere  in 
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Louisiana  Public  Service  Comm  v.  FCC, 
476  U.S.  355  (1986);  Fidelity  Federal 
Savings  and  Loan  v.  De  La  Cuesta,  45" 
U.S.  141  (1982);  Conference  of  Stale 
Bank  Supervisors  v.  Conover,  710  P.2d 
878  (D.C.  Cir..  1983).  Such  regulations 
will  be  upheld  if  they  represent  a 
reasonable  accommodation  of  policy 
choices  left  to  the  discretion  of  the 
agency  and  the  agency  has  not  acted 
arbitrarily  nor  has  exceeded  its 
statutory  authority.  The  agency's  statute 
need  not  expressly  authorize  the  agency 
to  adopt  preemptive  regulations.  The 
policy  choices  left  to  agency  discretion 
should  not  be  disturbed  unless  it 
appears  from  the  statute  or  its 
legislative  history  that  the  policy  choice 
made  is  one  that  Congress  would  not 
have  sanctioned.  U.S.  v.  Shimer.  387  U.S. 
374  (1961):  De  La  Cuesta.  The  definition 
of  what  is  and  is  not  an  unsafe  or 
unsound  banking  practice  has  been 
clearly  left  to  the  FDICs  discretion  and 
the  policy  choice  embodied  in  this 
proposal  is  undeniably  consistent  with 
the  FDIC's  purpose. 

Summary  of  Proposal 

1.  Prohibited  Transactions 

Business  Dealings — Under 
§  356.3(a)(1)  of  the  proposal  an  insured 
nonmember  bank  is  prohibited  from 
entering  into  any  insider  transaction 
unless  certain  conditions  are  met  For 
the  purposes  of  part  356  an  "insider 
transaction"  is  any  business  dealing 
with  a  director,  executive  officer, 
principal  shareholder  or  any  related 
interest  of  any  such  person  in 
connection  with  which  the  director, 
executive  ofHcer,  principal  shareholder 
or  related  interest  receives  any  direct  or 
indirect  economic  benefit.  The  FDIC 
considered  covering  any  business 
dealing  which  "benefits"  an  insider  in 
some  fashion  as  an  insider  transaction. 

For  the  purposes  of  the  proposal, 
however,  the  Board  of  Directors  opted  to 
propose  covering  only  those 
transactions  that  provide  an  economic 
benefit  to  a  bank  insider.  Comment  is 
specifically  requested  on  whether  the 
regulation  should  cover  as  an  insider 
transaction  any  transaction  in  which 
one  can  identi^  a  quid  pro  quo  that 
benefits  a  bank  insider. 

Section  356.2(8)  of  the  proposal 
defines  "business  dealing"  to  include: 
(1)  The  sale,  purchase  or  other 
conveyance  of  assets,  goods  or  services 
to  or  inm  an  hnared  nonmember  bank: 


(2)  the  use  of  the  bank's  facilities,  real  or 
personal  property,  or  its  personnel;  (3) 
the  lease  of  property,  equipment  or  other 
assets  to  or  from  an  insured  nonmember 
bank:  (4)  the  payment  by  the  bank  of 
commissions  and/or  fees,  including,  but 
not  limited  to,  brokerage  commissions 
and  management,  consultant, 
architectural  and  legal  fees:  (5)  service 
agreements;  and  (6)  the  payment  of 
interest  on  deposits  to  the  extent  that 
the  rate  of  such  interest  exceeds  the 
amount  paid  to  other  depositors  on 
similar  deposits.  It  should  be  noted  that 
it  is  the  FDIC's  opinion  that  S  356.2(a)(1) 
includes  within  its  scope  the  sale  or 
purchase  of  all  types  of  non-deposit 
liabilities  and  the  payment  of  interest 
thereon  by  an  insured  nonmember  bank. 

In  order  to  be  permissible  under  the 
proposed  regulation,  a  business  dealing 
between  an  insured  nonmember  bank 
and  a  bank  insider  must  meet  three 
tests:  (1)  The  business  dealing  must  be 
intended  for  the  benefit  of  the  bank  and 
not  be  entered  into  by  the  bank  merely 
as  an  accommodation  for  the  benefit  of 
the  bank  insider,  (2)  the  business 
dealing  must  be  made  on  terms,  and 
under  circumstances,  that  are 
substantially  the  same,  or  at  least  as 
favorable,  as  those  prevailing  at  the 
time  for  comparable  business  dealings 
with  persons  not  covered  by  the 
regulation;  and  (3)  the  business  dealing 
must  be  approved  in  advance  by  a 
majority  of  the  bank's  board  of  directors 
in  accordance  with,  and  as  required  by, 
§  356.5  of  the  proposed  regulation.  In  the 
absence  of  comparable  business 
dealings,  the  terms  and  circumstances  of 
the  business  dealing  with  the  bank 
insider  must  be  substantially  the  same, 
or  at  least  as  favorable,  as  those  that 
would  in  good  faith  be  offered  to,  or  that 
would  apply  to,  business  dealings  with 
persons  not  covered  by  the  proposed 
regulation. 

In  essence,  S  356.3(a)(1)  subjects 
business  dealings  between  an  insured 
nonmember  bank  and  its  "official 
family"  to  an  arm's-length  standard 
similar  to  that  applicable  to  extensions 
of  credit  to  such  persons  under  S  18(j)(2) 
of  the  FDI  Act  (12  U.S.C.  1828(j){2))  and 
§  337.3  of  the  FDIC's  regulations  (12  CFR 
337.3).  Section  18(j)(2)  makes  the 
provisions  of  section  22(h)  of  the  Federal 
Reserve  Act  (12  U.S.C.  375)  appHcable  to 
insured  nonmember  banks.  Section  337.3 
of  the  FDIC's  regulations  cross 
references  Federal  Reserve  Board 
Regulation  O  (12  CFR  215).  The 
requirement  that  a  business  dealing 
shall  not  be  entered  into  merely  as  an 
accommodation  for  the  benefit  of  a  bank 
insider  does  not  have  a  similar  parallel 
in  the  FDI  Act  or  elsewhere  in  FDIC's 


regidations.  This  language  is  designed  to 
ensure  that  the  bank  does  not  enter  into 
a  business  transaction  or  business 
relationship  with  a  bank  insider  solely 
to  accommodate  the  interests  of  the 
insider  when  to  do  so  would  either  be 
detrimental  to  the  bank's  interests  or 
would  not  serve  the  interests  of  the 
bank.  For  example,  if  an  insured 
nonmember  bank  enters  into  a  long  term 
lease  for  a  large  number  of  automobiles 
with  an  automobile  leasing  company  in 
which  a  director  has  a  substantial 
interest  when  the  bank  has  no 
immediate  or  foreseeable  need  for  that 
number  of  automobiles,  the  FDIC  would 
consider  the  business  deehiig  to  have 
been  entered  into  as  an  accommodation 
for  an  insider.  It  would  not  matter  that 
the  terms  of  the  lease  were  substantially 
the  same  as  would  be  made  available  to 
the  bank  by  any  automobile  leasing 
company.  In  short  it  is  expected  that  a 
bank's  board  of  directors  will  fully 
consider  whether  or  not  the  overall 
business  transaction,  as  well  as  its 
particular  terms,  is  one  that  is 
appropriate  for  the  bank  and  serves  the 
bank's  best  interests. 

Attribution  of  Business  Dealings — 
Sections  356.3  (a)(2),  (a)(3),  and  (a)(4)  set 
forth  attribution  rides  which  are 
designed  to  prevent  evasions  of  the 
proposed  regulation.  Under  {a)(2),  any 
business  dealing  between  an  insured 
nonmember  bank  and  any  person  that  is 
not  a  bank  insider  that  results  in  a  direct 
or  indirect  economic  benefit  to  a  bank 
insider  shall  be  considered  an  insider 
transaction  subject  to  the  proposed 
regulation.  Under  (a)(3),  any  business 
dealing  between  an  insured  nonmember 
bank  and  the  spouse,  child,  parent,  or 
sibling  of  a  bank  insider  shall  be 
considered  an  insider  transaction 
subject  to  the  proposed  regulation.  In 
this  instance  there  is  no  need  to 
establish  that  the  bank  insider  obtained 
an  economic  benefit.  Under  (a)(4),  any 
business  dealing  between  a  subsidiary 
of  an  insured  nonmember  bank  and  a 
bank  insider  shall  be  considered  to  be 
an  insider  transaction  subject  to  the 
proposed  regulation. 

Real  Estate  Investments — Section 
358.3(b)  provides  that  no  insured 
nonmember  bank  may  invest  in  real 
estate  in  which  a  bank  insider  has  an 
equity  interest.  Any  investment  by  a 
subsidiary  of  an  insured  nonmember 
bank  in  real  estate  in  which  a  bank 
insider  holds  an  equity  interest  shall  be 
considered  to  be  made  by  the  insured 
nonmember  bank  thus  making  the 
investment  prohibited  under  the 
regulation.  (The  phrase  "Invest  In  real 
estate",  which  is  defined  in  S  356.2(k)  of 
the  proposal  is  discussed  below  in 


paragraph  #7.)  The  FDIC  has  found,  as 
discussed  in  the  Basis  and  Purpose 
portion  of  this  Federal  Register  notice, 
that  eqiuty  investments  in  real  estate 
can  pose  a  significant  risk  to  the  safety 
and  soundness  of  insured  depository 
institutions.  Given  the  risk  attendant  to 
such  investments,  it  is  the  FDIC's 
opinion  that  it  is  especially 
inappropriate  for  an  insured  nonmember 
bank  to  participate  in  real  estate  equity 
investments  along  with  bank  insiders. 
The  conflicts  of  interest  that  would  arise 
in  such  instances  will  only  serve  to 
magnify  the  risks  naturally  attendant  to 
real  estate  investments.  The  FDIC  is  of 
the  opinion  that  these  magnified  risks 
cannot  be  adequately  controlled  by 
anything  less  than  a  flat  prohibition  on 
banks  and  their  insiders  jointly 
investing  in  real  estate.  "The  proposal 
does  not  prohibit  sales  of  real  estate 
owned  by  an  insider  to  the  bank. 
However,  those  sales  are  subject  to  the 
requirements  applicable  to  insider 
transactions  under  the  proposal. 

2.  Written  Policies  Governing  Insider 
Business  Dealings 

Section  356.4  of  the  proposal  requires 
that  all  insured  nonmember  banks  must 
adopt  written  guidelines  governing  the 
circumstances  and  the  conditions  under 
which  the  bank  may  enter  into  business 
dealings  with  bank  insiders.  In  addition, 
the  bank  must  establish  and  maintain 
procedures  for  the  review  of 
transactions  subject  to  the  proposed 
regulation.  If  the  guidelines  are  found  by 
the  FDIC  not  to  be  reasonable  and 
consistent  with  the  purposes  of  part  356, 
then  the  bank  will  not  be  considered  to 
have  satisfied  the  regulatory 
requirement  to  adopt  guidelines  under 
S  356.4.  This  will  be  done  as  part  of  the 
examination  process.  The  guidelines 
must  be  reviewed  and  approved  at  least 
annually  by  the  bank's  board  of 
directors  and  disseminated  annually  to 
all  of  the  bank's  directors,  executive 
officers,  and  principal  shareholders. 
Related  interests  of  such  persons  are  not 
required  to  be  sent  the  guidelines.  It  is 
expected  that  insured  nonmember  banks 
will  satisfy  the  requirement  to  adopt 
procedures  to  ensure  the  review  of 
insider  transactions  by  making  the 
review  of  insider  business  dealings  part 
of  their  normal  internal  routines  and 
controls  and/or  their  internal  audit  For 
the  most  part  any  well  run  institution 
already  has  guidelines  governing  insider 
business  dealings  with  the  bank  and  the 
review  of  such  transactions  is  a  part  of 
its  normal  internal  controls.  It  is 
anticipated,  therefore,  that  the 
requirement  in  the  proposal  to  establish 
such  guidelines  and  procedures  should 
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not  be  burdensome.  It  is  expected  that 
the  guidelines  will  set  forth  the  extent  to 
which,  if  any,  an  Insider  who  is  an 
interested  party  with  respect  to  any 
given  business  dealing  may  participate 
(other  than  in  board  discussions  or  a 
board  vote)  in  the  bank's  consideration 
of  the  business  deal. 

Commenfors  should  note  that  the 
proposal  specifically  requires  that  the 
written  guidelines  address  the 
conditions  and  circumstances  under 
which  the  insured  nonmember  bank  will 
make  the  use  of  its  facilities,  real  or 
personal  property  or  its  personnel 
available  to  bank  insiders  for  their 
personal  use  and  enjoyment  The 
proposal  further  aDows  insured 
nonmember  banks  to  specify  by 
category,  dollar  amount,  or  by  some 
other  means,  business  dealings  with 
bank  insiders  that  the  bank's  board  of 
directors  has  determined  to  be 
inconsequential  and  as  such  should  be 
considered  insignificant  for  the  purposes 
of  the  regulation.  Insignificant 
transactions  are  excluded  from  the  class 
of  insider  "business  dealing" 
transactions  that  would  otherwise  be 
subject  to  the  proposal  (see  proposed 
definition  of  "insider  transaction" 
contained  in  {  356.2(g]i.  The  board  of 
directors  thus  has  the  discretion  under 
the  proposal  to  cause  certain  events  that 
would  otherwise  give  rise  to  insider 
transactions  to  fall  outside  of  the 
regulation  in  ail  respects  save  one. 
Insider  transactions  that  are  determined 
to  be  "insignificant"  are  to  be  included 
in  the  bank's  policies  and  procedures 
regarding  the  review  of  insider 
transactions.  It  is  expected  that  the 
board  of  directors  will  act  to  ensure  that 
the  criteria  it  has  established  for  treating 
certain  business  dealings  as 
inconsequential  are  being  followed. 
Thus  the  requirement  in  S  35fl.4(b)  of  the 
proposal  that  procedures  for  the  review 
of  insider  transactions  are  to  be 
established  should  be  read  to  include 
measures  to  ensure  that  business 
dealings  that  do  not  m  fact  satisfy  the 
identified  criteria  are  treated  as  insider 
transactions  subject  to  the  proposal. 

Both  of  these  aspects  of  the  proposal 
are  designed  to  deal  with  fringe  benefits, 
"perks'*  of  office,  and  the  ordinary, 
insubstantial  "personal'*  use  by  bank 
insiders  of  bank  property  such  as  use  of 
copying  machines,  eta  As  the  term 
"business  dealing"  includes  the  use  of 
the  bank's  facih'ties.  real  or  personal 
property,  or  personnel,  the  proposed 
regulation  could  have  an  unjustifiably 
broad  impact  on  fringe  benefits,  "perks" 
of  office,  and  certain  minor  or  inddental 
uses  of  bank  property.  Upon  careful 
reflection,  it  is  the  opinion  of  the  FDIC 


that  the  best  way  to  keep  the  regulation 
from  being  over^  broad,  but  at  the  same 
time  not  leave  an  area  of  potential 
abuse,  would  be  to  require  each  bank  to 
carefully  review  Insider  use  of  property, 
etc.  and  to  establish  what  terms  and 
conditions  are  appropriate  in  its 
estimation  regarding  such  use.  The  FDIC 
does  not  intend,  however,  to  abdicate 
supervision  in  this  area.  The  bank's 
guidelines,  as  well  as  its  determination 
as  to  what  is  and  is  not  an 
inconsequential  transaction  not 
deserving  of  coverage  under  the 
regulation,  will  be  subject  to  careful 
review  as  part  of  the  examination 
process.  Any  guidelines  and 
determinations  found  to  be 
unreasonable,  inconsistent  with  the 
purposes  of  Part  356.  or  inconsistent 
with  safe  and  sound  banking  practices, 
will  be  treated  accordingly. 

Insured  nonmember  banks  should 
note  that  the  proposal  does  not 
represent  an  attempt  by  the  FDIC  to 
define  the  entire  class  of  conflicts  of 
interest  that  can  give  rise  to  an  unsafe 
or  unsound  banking  practice  and  thus 
trigger  a  cease-and-desist  action  or 
other  appropriate  supervisory  response 
on  the  part  of  the  FDIC.  The  FDIC  is 
therefore  not  precluded  horn  identifying 
practices  or  circumstances  not  set  out 
herein  as  unsafe  or  unsound  banking 
practices  and/or  breaches  of  fiduciary 
obligation  on  the  part  of  bank  insiders. 

3.  Prior  Approval  of  Insider 
Transactions 

Section  356.5  of  the  proposal  sets  forth 
prior  board  of  directors'  approval 
requirements  with  respect  to  insider 
transactions.  Under  the  proposal, 
"major"  insider  transactions  must  be 
approved  in  advance  by  a  majority  of 
the  entire  board  of  directors  of  the  bank. 
A  major  insider  transaction  is  defined 
under  §  356.2(1)  of  the  proposal  as  any 
insider  transaction  having  a  value  that 
when  aggregated  with  the  value  of  all 
other  insider  transactions  involving  the 
same  insider  during  the  bank's  current 
fiscal  year  exceeds  the  lower  of  $500,000 
or  2  aad  ^  percent  of  the  bank's  tier  1 
capital.  (Tier  1  capital  has  the  meaning 
as  set  forth  in  Part  325  of  the  FDIC's 
regulations.  12  CFR  325.) 

This  section  requires  that  the  minutes 
of  the  board  meeting  at  which  an  insider 
transaction  is  approved  must  contain: 
(1)  The  names  of  the  parties  to  the 
transaction  other  than  the  bank.  (2)  the 
relationship  of  the  parties  to  the  bank 
(or  the  insider  as  the  case  may  be).  (3)  a 
brief  description  of  the  transaction  and 
its  terms,  and  (4)  a  notation  of  any 
dissenting  votes  cast  along  with  the 
basis  of  the  dissent.  All  interested 
parties  must  abstain  from  voting  or 


participating  directly  or  indirectly  in  thf> 
deliberations  regarding  approval  It  is 
expected  that  any  director  who  is  an 
interested  party  will  disclose  to  the 
board  all  relevant,  material, 
nonconfidential  information  regarding 
the  transaction  for  the  purposes  of 
allowing  for  fuU  and  adequate 
evaluation  of  the  transaction  by  the 
board. 

The  FDIC  considered  proposing  a 
prior  approval  requirement  on  all  insiHer 
transactions  regardless  of  amount  but 
rejected  that  approach  as  impractical. 
Instead  the  agency  opted  for  a 
regulatory  schieme  in  which  board 
approval  would  be  required  once  the 
bank's  exposure  as  a  result  of 
transactions  with  any  particular  bank 
insider  exceeded  a  certain  dollar  figiu'e. 
Only  those  transactions  which  cause  the 
aggregate  trigger  figure  to  be  exceeded 
need  be  approved.  It  should  be  noted 
that  insider  transactions  that  are  not 
required  to  be  approved  in  advance 
must  nonetheless  satisfy  the  arm's- 
length  standards  of  the  proposal  In  sum, 
one  could  describe  the  proposal  as 
creating  three  classes  of  business 
dealings  between  an  insured 
nonmember  bank  and  its  bank  insiders: 

(1)  Business  dealings  that  are 
insignificant  in  nature  and  e^ect  which 
do  not  warrant  the  protections 
established  by  the  regulation; 

(2)  Business  dealings  that  while 
significant  enough  to  warrant  coverage 
under  the  arm's-length  standards  of  the 
regulation  do  not  need  prior  approval: 
and 

(3)  Business  dealings  that  rise  to  such 
a  level  as  to  warrant  prior  approval  by 
the  bank's  board  of  directors. 

Directors  of  insured  nonmember 
bai^s  should  be  aware  that  the 
approval  of  a  particular  transaction  as 
required  by  the  proposal  will  not 
necessarily  preclude  an  action  by  the 
FDIC  as  a  receiver  of  a  closed  bank 
against  directors  of  the  closed 
institution  for  breach  of  fiduciary 
obligation.  In  short,  this  provision 
should  not  be  read  as  a  safe  harbor  in 
all  circumstances. 

Timing  of  Prior  Approval — For  the 
purposes  of  the  proposed  regulation  an 
insider  transaction  will  be  considered  to 
have  occurred  at  the  earlier  of  (1)  the 
time  the  bank  enters  into  a  contract, 
binding  commitment,  or  other  agreement 
which  gives  rise  to  the  transaction  in 
question.  (2)  the  time  the  bank  transfers 
any  economic  benefit  to  the  insider,  or 
(3)  in  the  case  of  the  use  of  bank 
facilities,  real  or  personal  property,  or 
personnel  at  the  time  of  such  use. 

Valuing  Insider  Transactions  for 
Purpose  of  Identifying  "M'  lor"  Insider 


Transactions — Section  3S6.2( 
proposal  defines  the  value  of 
transaction  as  the  total  doUa: 
be  paid  or  received  by  an  ins 
nonmember  bank  under  the  c 
other  agreement;  the  sale  prit 
asset,  good,  or  service  purchi 
sold;  the  total  payments  to  b* 
the  term  of  a  lease,  unless  th( 
is  acquired  by  the  bank  to  be 
the  insider  in  which  case  the 
the  lease  Is  the  purchase  pric 
property:  the  fair  market  vali 
use  of  the  bank's  facilities,  re 
personal  property,  or  persom 
dollar  amount  that  the  Inside 
have  paid  some  other  entity  I 
of  similar  facilities,  etc.);  or  t 
amount  of  commissions  and 
Prior  Approval  of  a  Series 
Transactions — Section  35e.5( 
proposal  attempts  to  relieve 
otherwise  be  a  burden  in  the 
approval  of  a  series  of  contii 
business  dealings  with  the  et 
Under  the  proposal,  if  an  ins 
nonmember  bank  enters  into 
insider  transaction  of  a  conti 
nature  with  the  same  bank  ii 
bank  may  elect  to  satisfy  the 
approval  requirements  of  th€ 
by  approving  the  transaction 
advance  for  a  reasonable  m« 
dollar  amount  without  the  nc 
individually  approving  each 
in  the  series.  The  approval  o 
continuing  insider  transactio 
series  of  related  transaction! 
good  until  the  earlier  of:  (1)  1 
beginning  of  the  bank's  next 
or  (2)  such  time  as  the  value 
transactions  exceed  the  amo 
approved.  For  example,  if  ai; 
nonmember  bank  regularly  p 
office  supplies  to  satisfy  its  i 
two  months  at  a  time  from  a 
interest  of  one  of  the  bank's 
officers,  the  bank  may  appro 
purchases  at  once  up  to  a  mi 
dollar  figure.  Additional  pun 
not  be  approved  in  advance 
earlier  of  the  next  fiscal  yeai 
such  time  as  the  value  of  pui 
would  exceed  the  dollar  figu 
previously  approved. 

4.  Duty  To  Disclose  Conflict 
and  Major  Insider  Transacti 

The  purpose  of  this  provis 
clearly  establish  an  obligatic 
bank  insiders  to  disclose  the 
of  interests  in  regard  to  any 
dealings  that  come  before  th 
Section  358.6  of  the  proposal 
requiring  that  a  bank  insidei 
interested  party  with  respec 
business  deal  before  the  bar 
disclose  his/her  interest  in  t 
the  bank  along  with  all  n\e\ 
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participating  directly  or  indirectly  in  the 
deliberations  regarding  approval  It  is 
expected  that  any  director  who  is  an 
interested  party  will  disclose  to  the 
board  all  relevant,  material, 
nonconfidential  information  regarding 
the  transaction  for  the  purposes  of 
allowing  for  full  and  adequate 
evaluation  of  the  transaction  by  the 
board. 

The  FDIC  considered  proposing  a 
prior  approval  requirement  on  all  insif^er 
transactions  regardless  of  amount  but 
rejected  that  approach  as  impractical. 
Instead  the  agency  opted  for  a 
regulatory  scheme  in  which  board 
approval  would  be  required  once  the 
bank's  exposure  as  a  result  of 
transactions  with  any  particular  bank 
insider  exceeded  a  certain  dollar  figiure. 
Only  those  transactions  which  cause  the 
aggregate  trigger  figure  to  be  exceeded 
need  be  approved.  It  should  be  noted 
that  insider  transactions  that  are  not 
required  to  be  approved  in  advance 
must  nonetheless  satisfy  the  arm's- 
length  standards  of  the  proposal  In  sum, 
one  could  describe  the  proposal  as 
creating  three  classes  of  business 
dealings  between  an  insured 
nonmember  bank  and  its  bank  insiders: 

(1)  Business  dealings  that  are 
insignificant  in  nature  and  e^ect  whicb 
do  not  warrant  the  protections 
established  by  the  regulation; 

(2)  Business  dealings  that  while 
significant  enough  to  warrant  coverage 
under  the  arm's-length  standards  of  the 
regulation  do  not  need  prior  approval: 
and 

(3)  Business  dealings  that  rise  to  such 
a  level  as  to  warrant  prior  approval  by 
the  bank's  board  of  directors. 

Directors  of  insured  nonmember 
banks  should  be  aware  that  the 
approval  of  a  particular  transaction  as 
required  by  the  proposal  will  not 
necessarily  preclude  an  action  by  the 
FDIC  as  a  receiver  of  a  closed  bank 
against  directors  of  the  closed 
institution  for  breach  of  Tiduciary 
obligation.  In  short,  this  provision 
should  not  be  read  as  a  safe  harbor  in 
all  circumstances. 

Timing  of  Prior  Approval — For  the 
purposes  of  the  proposed  regulation  an 
insider  transaction  will  be  con&idered  to 
have  occurred  at  the  earlier  of  (1)  the 
time  the  bank  enters  into  a  contract, 
binding  commitment,  or  other  agreement 
which  gives  rise  to  the  transaction  in 
question.  (2)  the  time  the  bank  transfers 
any  economic  benefit  to  the  insider,  or 
(3)  in  the  case  of  the  use  of  bank 
facilities,  real  or  parsonal  property,  or 
personnel  at  the  time  of  such  use. 

Valuing  Insider  Transactions  for 
Purpose  of  Identifying  "M'  lor"  Insider 


Transactions — Section  356.2(r)  of  the 
proposal  de^es  the  value  of  an  insider 
transaction  as  the  total  dollar  amount  to 
be  paid  or  received  by  an  insured 
nonmember  bank  under  the  contract  or 
other  agreement;  the  sale  price  of  an 
asset,  good,  or  service  purchased  or 
sold;  the  total  payments  to  be  made  over 
the  term  of  a  lease,  unless  the  property 
is  acquired  by  the  bank  to  be  leased  to 
the  insider  in  which  case  the  value  of 
the  lease  Is  the  purchase  price  of  the 
property;  the  fair  market  value  of  the 
use  of  the  bank's  facilities,  real  or 
persona!  property,  or  personnel  (i.e.,  the 
dollar  amount  that  the  Insider  would 
have  paid  some  other  entity  for  the  use 
of  similar  facilities,  etc.):  or  the  dollar 
amount  of  commissions  and  fees  paid. 
Prior  Approval  of  a  Series  of  Related 
Transactions — Section  35e.5(c)  of  the 
proposal  attempts  to  relieve  what  could 
otherwise  be  a  burden  in  the  prior 
approval  of  a  series  of  continuing 
business  dealings  with  the  same  insider. 
Under  the  proposal  if  an  insured 
nonmember  bank  enters  into  a  major 
insider  transaction  of  a  continuing 
nature  with  the  same  bank  insider,  the 
bank  may  elect  to  satisfy  the  prior 
approval  requirements  of  the  regulation 
by  approving  the  transactions  in 
advance  for  a  reasonable  maximum 
dollar  amount  without  the  need  for 
individually  approving  each  transaction 
in  the  series.  The  approval  of  the 
continuing  insider  transactions  as  a 
series  of  related  transactions  is  only 
good  until  the  earlier  of:  (1)  The 
beginniitf  of  the  bank's  next  fiscal  year, 
or  (2)  such  time  as  the  value  of  the 
transactions  exceed  the  amount 
approved.  For  example,  if  an  insured 
nonmember  bank  regularly  purchases 
office  supplies  to  satisfy  its  needs  for 
two  months  at  a  time  from  a  related 
interest  of  one  of  the  bank's  executive 
officers,  the  bank  may  approve  several 
purchase*  at  once  up  to  a  maximum 
dollar  figure.  Additional  purchases  need 
not  be  approved  in  advance  until  the 
earlier  of  the  next  fiscal  year  or  until 
such  time  as  the  value  of  purchases 
would  exceed  the  dollar  figure 
previously  approved. 

4.  Duty  To  Disclose  Conflicts  of  Interest 
and  Major  Insider  Transactions 

The  purpose  of  this  provision  is  to 
clearly  establish  an  obligation  upon 
bank  insiders  to  disclose  their  conflicts 
of  interests  in  regard  to  any  business 
dealings  that  come  before  the  bank. 
Section  356.6  of  the  proposal  does  so  by 
requiring  that  a  bank  insider  that  is  an 
interested  party  with  respect  to  a 
business  deal  before  the  bank  must 
disclose  his/her  interest  in  the  deal  to 
the  bank  along  with  all  relevant. 


material  nonprivileged  information 
regarding  the  deal  Section  356.6  also 
imposes  a  requirement  on  a  bank  insider 
that  has  engaged  in  a  major  insider 
transaction  which  was  not  reviewed  and 
approved  in  advance  as  required  by  the 
regulation  to  promptly  disclose  the 
transaction  to  the  bank's  l>oard  of 
directors.  This  provision  is  intended  to 
reinforce  the  obligation  to  disclose 
conflicts  and  to  act  as  an  internal 
control  mechanism. 

Prior  Approval  by  a  Committee — ^The 
FDIC  is  requesting  comment  on  whether 
to  allow  a  committee  of  the  board  of 
directors  to  review  and  approve  insider 
transactions  as  an  alternative  to 
approval  by  the  full  board  of  directors. 

5.  Recordkeeping 

Section  356.7  of  the  proposal  requires 
that  an  insured  nonmember  bank  keep 
adequate,  centralized  records  of  all 
insider  transactions  [whether  or  not 
they  quaUfy  as  "major"  insider 
transactions)  in  a  form  and  maimer  that 
will  enable  easy,  independent  review. 
The  records  must  identify  all  directors, 
executive  officers  and  principal 
shareholders  of  the  bank  and  the  related 
interests  of  such  persons.  In  addition, 
the  records  should  contain  the  names  of 
the  parties  to  the  transaction  other  than 
the  bank;  the  relationship  of  the  parties 
to  the  bank  (or  a  bank  insider  as 
appropriate):  a  brief  description  of  the 
transaction  and  its  terms:  and  a  notation 
of  any  dissenting  votes  cast  at  the  time 
the  transaction  received  board  prior 
approval.  As  these  four  items  of 
information  are  the  same  as  that 
required  to  be  reflected  in  the  bank's 
minutes  from  its  board  meetings  at 
which  insider  transactions  are 
approved,  those  minutes  may  be  used  to 
satisfy  this  portion  of  the  recordkeeping 
requirements. 

Insured  nonmember  banks  are 
already  required  by  existing  federal 
regulation  pertaining  to  extensions  of 
credit  to  bank  insiders  (See  12  CFR 
337.3.  and  12  CFR  215)  to  maintain 
records  identifying  their  directors, 
executive  officers,  principal 
shareholders  and  the  related  interests  of 
such  persons.  Therefore,  the 
requirement  Imposed  by  this  section  of 
the  proposal  to  keep  such  records  will 
not  create  any  new  recordkeeping 
burden.  To  the  extent  the  relevant 
definitions  differ  for  the  purposes  of  this 
proposal  from  the  definitions  used  in  12 
CFR  337.3  and  12  CFR  215  (see 
discussion  of  defmitions  in  Paragraph 
#8  below)  there  may  t>e  some  additional 
information  that  insured  nonmember 
banks  will  need  to  keep. 


6.  Board  Revievr  of  VioloUons 

Section  3S6.8  of  the  proposal  requires 
that  the  bank's  board  of  directors  shall 
review  any  violation  of  part  356  brought 
to  its  attention  and  consider  measures  to 
correct  the  violatioa.  The  minutes  of  the 
board  of  directors  meeting  at  which  the 
violation  is  reviewed  should  indicate  the 
specific  measures  so  adopted  This 
provision  of  the  proposal  places  an 
affirmative  obligation  on  the  bank's 
board  of  directors  to  specifically 
oversee  the  bank's  compliance  with  part 
356  and  to  consider  what  measures  are 
appropriate  in  light  of  any  particular 
violation  to  correct  the  problem.  Banks 
should  be  advised,  however,  that  the 
FDIC  would  not  thereby  relinquish  its 
authority  under  section  8  of  the  FDI  Act 
to  take  whatever  enforcement  measures 
are  appropriate  In  its  opinion  to  redress 
violations  of  the  regulation. 

7.  Definition  of  the  Phrase  "Invest  in 
Real  Estate" 

As  indicated  above,  the  proposal 
would  prohibit  any  insured  nonmember 
bank  from  investing  m  real  estate  in 
which  a  bank  insider  has  an  equity 
interest.  Under  i  356.2(k)  of  the 
proposal  the  phrase  "invest  in  reel 
estate"  is  defmed  to  mean  any  form  of 
direct  or  indirect  ownership  of  any 
interest  in  real  property,  whether  in  the 
form  of  an  equity  interest  partnership, 
joint  venture  or  other  form,  that  is 
accounted  for  as  an  investment  in  real 
estate  or  real  estate  joint  ventures  under 
generally  accepted  accountinf  principles 
or  that  is  otherwise  determmed  to  t>e  an 
investment  in  a  real  estate  venture 
under  Federal  Financial  Institutions 
Examination  Council  call  report 
instructions  for  schedule  RC-M. 
Memoranda  Item  on  Direct  and  Indirect 
Investments  in  Real  Estate  Ventures. 
The  FDIC  will  look  to  guidance  prepared 
by  the  American  Institute  of  Certified 
Public  Accountants  (AJCPA)  in 
assessing  whether  or  not  something 
should  be  considered  an  investment  in 
real  estate.  Specifically,  we  will  look  to 
the  Notices  to  Practitioners  issued  by 
the  AlCPA  in  November,  1983, 
November,  1964  and  February,  1986. 
Real  estate  acquisitioa.  development  or 
construction  arrangements  which  are 
accounted  for  as  direct  investments  ia 
real  estate  or  as  real  estate  joint 
ventures  in  accordance  with  the 
generally  accepted  accounting  principles 
set  out  therein  will  be  considered 
investments  in  real  estate  for  the 
purposes  of  the  prohibition  in  the 
proposal  Likewrise.  any  other  loans 
secured  by  real  estate  or  advanced  far 
real  estate  acquisition,  deveiopmeni  or 
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investment  purposes  that  are  found,  in 
accordance  with  the  call  report 
instructions,  to  give  the  bank  virtually 
the  same  risks  and  potential  rewards  as 
an  investor  in  the  borrower's  real  estate 
will  be  considered  investments  in  real 
estate. 

Real  Estate  Lending — The  following 
considerations  will  be  considered  by  the 
FDIC  to  provide  evidence  that  a 
transaction  structured  as  a  real  estate 
loan,  or  some  other  form  of  transaction, 
is  in  substance  an  investment  in  real 
estate:  (1)  The  bank  provides  all  or 
substantially  all  of  the  funds  for  the  real 
estate  venture  while  the  borrower, 
although  legally  holding  title  to  the 
property,  has  little  or  no  equity  in  the 
property.  (2)  the  bank  funds  the  loan 
commitment  or  origination  fees  for  the 
borrower  by  including  them  in  the 
amount  of  the  loan,  (3)  the  bank  funds 
accrued  interest  during  the  term  of  the 
loan  by  adding  interest  to  the  borrower's 
loan  balance,  or  by  debiting  an  interest 
reserve  account  established  from  a 
portion  of  the  loan  proceeds.  (4)  the  loan 
is  secured  only  by  the  real  estate  and 
the  lender  has  no  or  limited  recourse  to 
other  substantive  assets  of  the  borrower 
and  the  borrower  has  not  guaranteed   ' 
the  debt,  (5)  the  bank,  in  addition  to 
receiving  interest  rates  at  a  fair  market 
rate,  participates  in  a  substantial 
percent  of  the  expected  residual  profits 
during  the  life  of  the  real  estate  project 
or  upon  the  sale  of  the  real  property,  (6) 
the  bank  in  order  to  recover  its 
investment  must  rely  on  the  ability  of 
the  borrower  to  sell  the  real  property  or 
obtain  refinancing  from  another  source, 
and  (7)  the  bank  structures  the  lending 
arrangement  so  that  foreclosure  during 
the  project's  development  is  unlikely  as 
the  borrower  is  not  required  to  fund  any 
payments  until  the  project  is  completed. 

Exclusions  From  Definition  of 
"Investment  in  Real  Estate"— The 
proposal  contains  three  exceptions  from 
the  definition.  An  insured  nomnember 
bank's -interests  in  real  property  that  is 
primarily  used  or  intended  to  be  used  by 
the  bank,  its  subsidiaries,  or  affiliates  as 
offices  or  related  facilities  for  the 
conduct  of  business  or  future  expansion 
of  business  will  not  be  considered  an 
investment  in  real  estate  subject  to  the 
prohibition.  Thus,  a  bank  could  acquire 
an  interest  in  property  owned  by  a  bank 
insider  if  the  property  is  used,  or 
intended  to  be  used,  for  the  conduct  of 
the  bank's  business  now  or  in  the  future. 
That  acquisition,  however,  would  be 
subject  to  the  arm's-length  standards 
contained  in  §  356.3(a);  may  be  subject 
to  prior  board  or  committee  approval; 
the  bank  would  need  to  maintain  certain 
records  with  regard  to  the  transaction; 


and  the  acquisition  would  have  to 
conform  to  the  bank's  written  guidelines 
adopted  pursuant  to  §  356.4. 

In  addition  to  this  exception,  the 
proposal  excepts  interests  in  real 
property  that  are  acquired  in 
satisfaction  of  a  debt  previously 
contracted  for  in  good  faith,  acquired  in 
sales  under  judgments,  decrees  or 
mortgages  held  by  the  bank,  or  acquired 
under  deed  in  lieu  of  foreclosure 
provided  that  the  real  estate  so  acquired 
is  not  held  for  investment  purposes  but 
is  expected  to  be  disposed  of  in  a  timely 
fashion.  This  exception  basically  covers 
what  is  known  as  DPC  property.  Lastly, 
the  proposal  excepts  inteiests  in  real 
property  that  are  primarily  in  the  nature 
of  charitable  contributions  to 
community  development.  Again, 
although  neither  of  the  interests 
described  in  this  paragraph  is  subject  to 
the  prohibition  contained  in  5  356.3(b)  of 
the  proposal,  the  acquisition  of  such 
interest  may,  depending  upon  the 
circumstances,  be  subject  to  the  other 
provisions  of  the  proposed  regulation. 

8.  Definition  of  "Director",  "Executive 
Officer".  "Principal  Shareholder", 
"Related  Interest",  "Subsidiary", 
"Company",  and  "Control". 

With  one  exception,  the  term 
"director"  and  "executive  officer"  have 
the  same  meaning  as  those  terms  have 
for  the  purposes  of  §  337.3  of  the  FDIC's 
regulations  concerning  extensions  of 
credit  to  bank  insiders.  Any  person  who 
is  a  director  or  an  executive  officer  of  a 
company  that  controls  an  insured 
nonmember  bank  (regardless  of  whether 
that  company  is  a  bank  holding 
company  for  the  purposes  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1841)) 
or  that  is  controlled  by  a  company  that 
controls  an  insured  nonmember  bank, 
will  be  considered  a  director  or 
executive  officer  of  the  bank  for  the 
purposes  of  part  356. 

Likewise,  the  term  "principal 
shareholder"  essentially  has  the  same 
meaning  as  that  term  is  used  for  the 
purposes  of  {  337.3  of  the  FDIC's 
regulations  (any  person  that  directly  or 
indirectly,  or  acting  through  or  in 
concert  with  one  or  more  persons,  owns, 
controls,  or  has  the  power  to  vote  more 
than  10  percent  of  the  voting  stock  of  a 
bank).  The  definition  in  the  two  sections 
of  FDIC's  regulations  are  the  same, 
including  the  18  percent  ownership  to 
qualify  as  a  principal  shareholder  in 
towns  with  a  population  of  less  than 
30,000  and  the  attribution  of  ownership 
within  a  family,  with  two  exceptions. 
For  the  purposes  of  proposed  part  356.  a 
principal  shareholder  includes  any 
company  that  controls  10  percent  of  the 
bank's  voting  securities  (regardless  of 


whether  or  not  that  company  is  a  bank 
holding  company  for  the  purposes  of  th»> 
Bank  Holding  Company  Act),  any 
person  that  controls  10  percent  of  the 
voting  securities  of  a  company  that 
controls  the  bank,  and  any  person  that 
controls  10  percent  of  the  voting 
securities  of  any  company  also 
controlled  by  such  a  company. 

"Related  interest"  has  the  same 
meaning  as  used  for  the  purposes  of 
§  337.3  of  the  FDIC's  regulations  as  does 
thr,  term  "control".  The  term  "company" 
has  the  same  meaning  as  in  5  337.3  of 
the  FDIC's  regulations  except  that  a 
bank  is  a  company  for  the  purposes  of 
part  356  whereas  banks  are  excluded 
from  that  term  for  the  purposes  of 
S  337.3.  "Subsidiary"  is  defined  to  mean 
any  company  that  is  directly  or 
indirectly  controlled  by  an  insured 
nonmember  bank. 

Regulatory  Flexibility  Analysis 

If  adopted,  these  amendments  would 
establish  certain  regulatory  comphance 
requirements  including  the  obligation  (1) 
to  maintain  certain  records,  (2)  to  adopt 
written  guidelines  covering  insider 
business  dealings  with  the  bank,  (3)  to 
review  insider  business  dealings  for 
compliance  with  the  regulation,  and  (4) 
to  ensure  that  all  insider  business 
dealings  subject  to  the  regulation  are 
done  on  an  arm's-length  basis.  The 
Board  of  Directors  is  of  the  opinion  that 
the  amendments,  if  adopted,  would  not 
have  a  differential  adverse  impact  on 
small  banks  in  terms  of  the  compliance 
required.  Therefore,  for  the  reasons  set 
forth  below,  the  Board  of  Directors 
hereby  certifies  pursuant  to  section  605 
of  the  Regulatory  Flexibility  Act  (12 
U.S.C.  605)  that  the  amendments,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

It  is  the  Board  of  Directors'  considered 
opinion  thai  compliance  with  this 
regulation  will  not  necessitate  the 
development  of  sophisticated 
recordkeeping  and  reporting  systems  by 
small  institutions  nor  the  expertise  of 
specialized  staff  accountants,  lawyers, 
or  managers  on  the  part  of  small 
institutions.  For  example,  the 
recordkeeping  requirements  of  the 
proposal  will,  for  the  most  part,  not 
entail  any  additional  recordkeeping  on 
the  part  of  insured  nonmember  banks. 
The  records  are  in  some  instances 
already  being  kept  pursuant  to  other 
regulatory  requirements  and  in  other 
instances  would  normally  be  kept  by 
any  well  managed  institution  in  the 
proper  course  of  its  business.  Section 
356.7  of  the  proposal  which  requires  that 
insured  noimiember  banks  maintain  a 
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whether  or  not  that  company  is  a  bank 
holding  company  for  the  purposes  of  th<> 
Bank  Holding  Company  Act),  any 
person  that  controls  10  percent  of  the 
voting  securities  of  a  company  that 
controls  the  bank,  and  any  person  that 
controls  10  percent  of  the  voting 
securities  of  any  company  also 
controlled  by  such  a  company. 

"Related  interest"  has  the  same 
meaning  as  used  for  the  purposes  of 
§  337.3  of  the  FDIC's  regulations  as  does 
thr,  term  "control".  The  term  "company" 
has  the  same  meaning  as  in  §  337.3  of 
the  FDIC's  regulations  except  that  a 
bank  is  a  company  for  the  purposes  of 
part  356  whereas  banks  are  excluded 
from  that  term  for  the  purposes  of 
S  337.3.  "Subsidiary"  is  defined  to  mean 
any  company  that  is  directly  or 
indirectly  controlled  by  an  insured 
nonmember  bank. 

Regulatory  Flexibility  Analysis 

If  adopted,  these  amendments  would 
establish  certain  regulatory  compHance 
requirements  including  the  obligation  (1) 
to  maintain  certain  records,  (2)  to  adopt 
written  guidelines  covering  insider 
business  dealings  with  the  bank,  (3)  to 
review  insider  business  dealings  for 
compliance  with  the  regulation,  and  (4) 
to  ensure  that  all  insider  business 
dealings  subject  to  the  regulation  are 
done  on  an  arm's-length  basis.  The 
Board  of  Directors  is  of  the  opinion  that 
the  amendments,  if  adopted,  would  not 
have  a  differential  adverse  impact  on 
small  banks  in  terms  of  the  compliance 
required.  Therefore,  for  the  reasons  set 
forth  below,  the  Board  of  Directors 
hereby  certifies  pursuant  to  section  605 
of  the  Regulatory  Flexibility  Act  (12 
U.S.C.  605)  that  the  amendments,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

It  is  the  Board  of  Directors'  considered 
opinion  thai  compliance  with  this 
regulation  will  not  necessitate  the 
development  of  sophisticated 
recordkeeping  and  reporting  systems  by 
small  institutions  nor  the  expertise  of 
specialized  staff  accountants,  lawyers, 
or  managers  on  the  part  of  small 
institutions.  For  example,  the 
recordkeeping  requirements  of  the 
proposal  will,  for  the  most  part,  not 
entail  any  additional  recordkeeping  on 
the  part  of  insured  nonmember  banks. 
The  records  are  in  some  instances 
already  being  kept  pursuant  to  other 
regulatory  requirements  and  in  other 
instances  would  normally  be  kept  by 
any  well  managed  institution  in  the 
proper  course  of  its  business.  Section 
356.7  of  the  proposal  which  requires  that 
insured  nonmember  banks  maintain  a 


list  of  their  executive  officers,  directors, 
principal  shareholders,  and  the  related 
interests  of  such  persons  should  be 
easily  satisfied  provided  that  the  bank  is 
complying  with  similar  requirements 
contained  in  Federal  Reserve  Board 
RegulaUon  O  (12  CFR  215.7).  Although 
there  are  some  differences  in  the 
relevant  definition  of  the  terms 
"executive  officer",  "director", 
"principal  shareholder",  and  "related 
interest"  for  the  purposes  of  the 
proposal  and  Regulation  O,  those 
differences  should  not  pose  a  significant 
added  burden  in  terms  of  compliance. 
Likewise,  the  requirement  established 
by  S  356.4  of  the  proposal  for  insured 
nonmember  banks  to  adopt  written 
guidelines  governing  business  dealings 
between  the  bank  and  the  bank's 
insiders  should  not  result  in  added  costs 
for  insured  nonmember  banks.  Nor 
should  the  development  of  those 
guidelines  necessitate  the  hiring  of 
additional  personnel  or  consultants.  In 
fact,  the  requirement  that  the  guidelines 
be  approved  annually  and  sent  to  the 
bank's  insiders  will  probably  be  less 
costly  for  small  banks  than  larger  banks. 
Although  the  proposal  does  require  that 
insured  nonmember  banks  establish 
procedures  for  the  review  of  business 
dealings  with  bank  insiders,  it  is 
expected  that  banks  can  simply  expand 
their  Internal  audit  to  include  the  review 
of  insider  business  dealings.  This  should 
not  significantly  add  to  a  bank's  costs. 
What  is  more,  the  well  run  bank  should 
already  have  such  a  review  in  place. 
While  the  proposal  does  require  that 
business  dealings  between  a  bank  and 
its  insiders  must  be  on  terms  and 
conditions  are  least  as  favorable  as 
those  prevailing  at  the  time  for 
comparable  transactions  with  persons 
not  covered  by  the  regulation,  it  is  not 
felt  that  this  requirement  will 
necessitate  the  hiring  of  consultants  or 
market  analysts.  It  should  be  sufficient 
if  the  bank  can  establish  that  it  was 
satisfied  that  it  could  not  have  entered 
into  the  business  dealing  with  a  non- 
insider  on  terms  more  favorable  to  the 
bank.  While  it  may  take  some  effort  on 
the  part  of  banks  in  general  to  satisfy 
this  requirement  small  and  large 
insured  nonmember  banks  alike  must  be 
able  to  make  this  type  of  determination 
in  order  to  comply  with  the  existing 
requirement  in  section  23B  of  the 
Federal  Reserve  Act  (12  U3.C.  371c-l) 
(made  appUcable  to  insured  nonmember 
banks  by  (12  U.S.C  ia28(j))  that  sales  of 
securities  and  other  assets  to  an  affiliate 
of  the  bank,  and  the  furnishing  of 
services  to  an  affiliate,  must  be  on  terms 
substantially  the  same,  or  at  least  as 
favorable  as,  those  prevailing  at  the 


time  for  comparable  transactions  with 
nonaffiliates.  The  requirement  in  the 
proposal  should  not.  therefore,  add  to 
the  compliance  burden  for  small  banks. 

List  of  Siib}ects  in  12  (7R  Part  S56 

Banks,  banking,  Conflicts  of  interest. 
Reporting  and  recordkeeping 
requirements,  Investments,  Real 
property  acquisitions. 

In  consideration  of  the  foregoing,  the 
FDIC  is  proposing  to  add  pari  356  to 
subchapter  B  of  title  12  CFR  to  read  as 
follows: 

PART  3S6— INSIDER 
TRANSACTIONS— CONFUCTS  OF 
INTEREST 

S  350.1    Purpose  and  scope. 

S  356.2    DefinitkKiB. 

{  356.3    Prohibited  trmnsactions  invoiviog 
bank  insiders. 

{  356.4    Written  policies  governing  insider 
transactions. 

§  356.5    Prior  approval  of  major  insider 
transactions. 

\  356.0  Duty  of  insiders  to  disclose 
conflicts  of  interest  and  major  insider 
transactioos. 

S  356.7    Recoit&eeping. 

§  356.6    Board  review  of  violations. 

Authority  12  U.S.C.  1818. 12  MS.C  1819. 12 

U.S.C  1831(g). 

§356.1    Purpose  and  scop*. 

The  purpose  of  this  part  is  to  ensure 
that  business  dealings  (other  than 
extensions  of  credit)  between  insured 
nonmember  banks  and  state  licensed 
insured  branches  of  foreign  banks  and 
their  "insiders"  are  conducted  in  an 
arms  length  fashion  so  that  insiders  do 
not  abuse  their  position  for  personal 
gaia 

§356.2    Deflnttlons. 

For  the  purposes  of  this  part,  the 
following  terms  shall  be  defined  as  set 
forth  below: 

(a)  Business  dealing  shall  include: 

(1)  The  sale,  purchase  or  other 
conveyance  of  assets,  goods  or  services 
to  or  from  an  insured  nonmember  bank: 

(2)  The  uae  of  an  insured  nonmember 
bank's  facilities,  real  or  personal 
property,  or  its  personnel; 

(3)  The  lease  of  property,  equipment 
or  other  assets  to  or  ffom  an  insured 
nonmember  bank; 

(4)  The  payment  by  an  insured 
nonmember  bank  of  commissions  and/ 
or  fees,  including,  but  not  limited  to, 
brokerage  commissione  and 
management,  consultant,  architectural 
and  legal  fees; 

(5)  Service  agreements;  and 

(6)  The  payment  by  an  insured 
nonmember  bank  of  interest  on  the 
deposits  of  an  insider  to  the  extent  that 


the  rate  of  such  interest  exceeds  the 
amount  paid  to  other  depositors  op 
similar  deposits  with  the  bank. 

(b)  Company  shall  mean  any  bank, 
corporattoo.  partnership,  business  trust 
association,  joint  venture,  pool 
syndicate,  sole  proprietorship,  or  other 
similar  business  organization. 

(c)  Control  of  a  company  shall  mean 
that  a  person  directly  or  indirectly,  or 
acting  throti^  or  in  concert  with  one  or 
more  persona,  owns,  controls,  or  has  the 
power  to  vote  25  per  centum  or  more  of 
the  voting  stock  of  a  company;  has  the 
ability  to  control  in  any  manner  the 
election  of  a  majority  of  a  company's 
directors;  or  has  the  ability  lo  exercise  a 
controlling  influence  over  the 
management  and  policies  of  a  company. 
A  person  is  presumed  to  have  control, 
including  the  power  to  exerdse  a 
controlling  influence  over  the 
management  or  policies,  of  a  company 
if: 

(1)  The  person  is  an  executive  officer 
or  director  of  the  company  and  directly 
or  irjdirectly  owns,  controls,  or  has  the 
power  to  vote  more  than  10  per  cent  of 
any  class  of  voting  securities  of  the 
company;  or 

(2)  The  person  directly  or  indirectly 
owns,  controls,  or  has  the  power  to  vote 
more  than  10  per  cent  of  any  class  of 
voting  sectuities  of  the  company  and  no 
other  person  owns,  controls,  or  has  the 
power  to  vote  a  greater  percentage  of 
that  class  of  voting  securitie*.  A  person 
is  not  considered  to  have  control, 
including  the  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  a  company 
solely  by  virtue  of  the  person's  position 
as  an  officer  or  director  of  the  company. 

(d)  Director  shall  mean  any  director, 
advisory  director  or  trustee  of  an 
insured  nonmember  bank  or  subsidiary 
of  an  insured  nonmember  bank,  whether 
or  not  that  individual  receives 
compensation;  any  director,  advisory 
director  or  trustee  of  a  company  which 
controls  the  insured  nonmember  bank; 
and  any  director,  advisory  director  or 
trustee  of  any  other  company  controlled 
by  the  company  which  controls  the 
insured  nonmember  bank.  An  advisory 
director  is  not  considered  a  director  if 
the  advisory  director  is  not  elected  by 
the  shareholders  of  the  company:  is  not 
authorized  to  vote  on  matters  before  the 
board  of  directors  or  trustees;  and 
provides  solely  general  policy  advice  to 
the  board  of  directors  or  trustees. 

(e)  Executive  officer  of  an  Insured 
nonmember  bank  shall  mean  a  person 
who  participates  or  has  the  authority  to 
participate  (other  than  in  the  capacity  of 
a  director)  in  major  policymaking 
functions  of  a  bank  whether  or  not  such 
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person  has  an  official  title,  the  title 
designates  such  person  as  an  assistant, 
or  such  person  is  serving  without  salary 
or  other  compensation.*  The  chairman 
of  the  board,  the  president,  every  vice 
president,  the  cashier,  the  secretary  and 
the  treasurer  of  an  insured  nomnember 
bank  are  considered  executive  officers 
unless: 

(1)  Such  person  is  excluded,  by 
resolution  of  the  board  of  directors  or  by 
the  bylaws  of  the  bank  from 
participation  (other  than  in  the  capacity 
of  a  director)  in  major  policymaking 
functions  of  the  bank;  and 

(2)  Such  person  does  not  actually 
participate  therein. 

For  the  purposes  of  this  part  an 
executive  officer  of  an  insured 
nonmember  bank  includes  an  executive 
officer  of  any  subsidiary  of  an  insured 
nonmember  bank  or  any  company 
which  controls  the  insured  nonmember 
bank.  Any  executive  officer  of  any  other 
company  controlled  by  such  company 
will  also  be  considered  an  executive 
officer  of  the  insured  nonmember  bank 
unless  such  person  is  excluded  fi-om 
participation  in  major  poHcymaking 
functions  with  respect  to  the  insured 
nonmember  bank  by  the  board  of 
directors  of  both  the  bank  and  the 
controlled  company,  and  such  person 
does  not  actually  participate  in  major 
policymaking  functions  with  respect  to 
tlie  bank. 

(f)  Insider  shall  mean  a  director, 
executive  officer,  or  principal 
shareholder  of  an  insured  nomnember 
bank  and  any  related  interest  of  any 
such  person. 

(g)  Insider  transaction  means  any 
business  dealing  with  an  insider,  other 
than  an  insignificant  transaction  as 
defined  in  §  356.2(h),  in  which  an  insider 
receives  any  direct  or  indirect  economic 
benefit. 

(h)  An  insignificant  transaction  is  a 
business  dealing  that  the  board  of 
directors  of  the  insured  nonmember 
benk  has  determined,  pursuant  to 
5  356.4,  to  have  so  little  value  as  to  be 
inconsequential  for  purposes  of  this 
part. 

(i)  Insured  nonmember  bank  means, 
for  the  purposes  of  this  part,  any  insured 
state  bank  which  is  not  a  member  of  the 
Federal  Reserve  System  and  any  state 


licensed  insured  branch  of  a  foreign 
bank. 

(j)  Interested  party  means,  with 
respect  to  an  insider  transaction,  an 
insider  who  is  expected  to  receive  any 
direct  or  indirect  economic  benefit  from 
the  transaction. 

(k)  The  phrase  invest  in  real  estate 
shall  mean  any  form  of  direct  or  indirect 
ownership  of  any  interest  in  real 
property,  whether  in  the  form  of  an 
equity  interest,  partnership,  joint 
venture  or  other  form,  which  is 
accounted  for  as  an  investment  in  real 
estate  or  real  estate  joint  ventiu-es  under 
generally  accepted  accounting  principles 
or  is  otherwise  determined  to  be  an 
investment  in  a  real  estate  venture 
imder  Federal  Financial  Institutions 
Examination  Council  Call  Report 
instructions.  The  term  shall  include,  for 
example,  real  estate  acquisition, 
development  or  construction 
arrangements  which  are  accounted  for 
as  direct  investments  in  real  estate  or  as 
real  estate  joint  ventures  in  accordance 
with  generally  accepted  accounting 
principles,"  and  any  other  loans  secured 
by  real  estate  or  advanced  for  real 
estate  acquisition,  development  or 
investment  purposes  if  the  bank  in 
substance  has  virtually  the  same  risks 
and  potential  rewards  as  an  investor  in 
the  borrower's  real  estate.^  The  phrase 
invest  in  real  estate  shall  not  include  the 
following: 

(1)  An  interest  in  real  property  that  is 
primarily  used  or  intended  to  be  used  by 
the  bank,  its  subsidiaries,  or  affiliates  as 
offices  or  related  facilities  for  the 
conduct  of  its  business  or  future 
expansion  of  its  business; 

(2)  An  interest  in  real  property  that  is 
acquired  in  satisfaction  of  debts 
previously  contracted  for  in  good  faith 
or  acquired  in  sales  under  judgments, 
decrees  or  mortgages  held  by  the  bank 
or  acquired  under  deed  in  lieu  of 
foreclosure  provided  that  the  property  is 
not  intended  to  be  held  for  real  estate 
investment  purposes  but  is  expected  to 
be  disposed  of  in  a  timely  fashion  as 
permitted  by  any  applicable  law  or 
regulation;  and 

(3)  Interests  in  real  property  that  are 
primarily  in  the  nature  of  charitable 


'  The  lerm  is  not  intended  to  include' persons  who 
may  have  official  titles  and  may  exercise  a  certain 
n^easui-e  of  discretion  in  the  performance  of  their 
duties  but  who  do  not  participate  in  the 
deierninatJon  of  major  policies  of  the  bank  and 
whose  decisions  are  hmited  by  policy  standards 
fixed  by  the  senior  management  of  the  bank  or 
company.  For  example,  the  term  does  not  include  a 
muna^r  or  assistant  manager  of  a  branch  of  a  bank 
uriess  that  individual  participates,  or  is  authorized 
tr-  participate,  in  major  policjTnaking  functions  of 
tiie  bank. 


•  See  guidance  prepared  by  the  American 
Institute  of  Certified  Public  Accountants  (AICPA)  in 
Notices  to  Practitioners  issued  in  November  1983, 
November  1984,  and  February  1986,  available  from 
tfie  AJCPA.  1211  Avenue  of  the  Americas,  New 
York.  New  York,  10038. 

'  See  Federal  Financial  Institutions  Examination 
Council  Call  Report  Instructions  on  Schedule  RC- 
M — Memoranda  Item  on  Direct  and  Indirect 
Investments  in  Real  Estate  Ventures,  available  from 
Federal  Deposit  Insurance  Corporation  Office  of 
Corporate  Communications,  650 17th  Street,  NW., 
Washington.  DC  20429. 


contributions  to  community 
development. 

(I)  Major  insider  transaction  means 
any  insider  transaction  having  a  value 
that,  when  aggregated  with  the  value  of 
all  other  insider  transactions  involving 
the  same  insider  during  the  bank's 
current  fiscal  year,  exceeds  the  lower  of 
$500,000  or  2%  percent  of  the  bank's  tier 
1  capital. 

(m)  Person  shall  mean  an  individual 
or  a  company. 

(n)  Principal  shareholder  of  an 
insured  nonmember  bank  shall  mean 
any  person  that  directly  or  indirectly,  or 
acting  through  or  in  concert  with  one  or 
more  persons,  owns,  controls,  or  has  the 
power  to  vote  more  than  lO  per  cent  of 
any  class  of  voting  securities  of  an 
insured  nonmember  bank.  If  the  insured 
nonmember  bank  is  located  in  a  city, 
town  or  village  with  a  population  of  less 
than  30,000,  the  requisite  percentage 
shall  be  18  per  cent.  Shares  owned  or 
controlled  by  the  spouse  of  an 
individual,  the  individual's  minor 
children,  or  any  of  the  individual's 
children  (including  adults)  residing  in 
the  individual's  home,  shall  be 
considered  to  be  held  by  the  individual. 
A  principal  shareholder  of  an  insured 
nonmember  bank  includes  a  principal 
shareholder  of  a  company  which 
controls  the  insured  nonmember  bank  as 
well  as  a  principal  shareholder  of  any 
other  company  controlled  by  such  a 
company. 

(oYRelated  interest  shall  mean  a 
company  that  is  controlled  by  a  person, 
or  a  political  or  campaign  committee 
that  is  controlled  by  a  person  or  the 
funds  or  services  of  which  will  benefit  a 
person. 

(p)  Subsidiary  shall  mean  any 
company  directly  or  indirectly 
controlled  by  an  insured  nonmember 
bank. 

(q)  Tier  1  capital  has  the  meaning  as 
set  forth  in  12  CFR  325  as  calculated  as 
of  the  date  of  the  bank's  latest  report  of 
income  and  condition. 

(r)  The  value  of  an  insider  transaction 
shall  mean  the  total  dollar  amount  to  be 
paid  or  received  by  the  insured 
nonmember  bank  under  the  contract  or 
other  agreement;  the  sale  price  of  an 
asset,  good,  or  service  purchased  or 
sold;  the  total  payments  to  be  made  over 
the  term  of  a  lease,  unless  the  property 
is  acquired  by  the  bank  to  be  leased  to 
the  insider,  in  which  case  the  value  of 
the  lease  is  the  purchase  price  of  the 
property;  the  fair  market  value  of  the 
use  of  the  bank's  facilities,  real  or 
personal  property,  or  its  personnel,  [i.e., 
the  dollar  amount  that  the  insider  would 
have  paid  some  other  entity  for  the  use 
of  similar  facilities,  real  or  personal 


property,  or  personnel);  or  tl 
amount  of  commissions  and 

g  356.3    ProMMtad  transactto 
tank  Inddars. 

(a)  Business  dealings.  (1) 
nonmember  bank  may  entei 
insider  transaction  unless  tl 
dealing  is: 

(i)  Intended  for  the  benefi 
and  is  not  merely  an  accom 
the  bank  insider's  benefit; 

(ii)  The  transaction  is  mai 
and  under  circumstances,  tl 
substantially  the  same,  or  a 
favorable  as,  those  prevailL 
time  for  comparable  busine 
with  persons  not  covered  b; 
in  the  absence  of  comparab 
dealing,  on  terms  and  undei 
circumstances  that  in  good 
be  offered  to,  or  would  app 
business  dealings  with,  per 
covered  by  this  part);  and 

(iii)  The  bank  complies  vi 
approval  requirements  set  I 
§  356.5  to  the  extent  that  th 
applicable. 

(2)  A  business  dealing  be 
insured  nonmember  bank  a 
person  not  covered  by  this 
results  in  a  direct  or  indiret 
benefit  to  a  bank  insider  sh 
considered  to  be  a  businesi 
between  the  bank  and  the  i 

(3)  For  the  purposes  of  th 
business  dealing  between  t 
nonmember  bank  and  the  s 
parent,  or  sibling  of  a  bank 
be  considered  to  be  a  busii 
subject  to  this  part. 

(4)  Any  business  dealing 
subsidiary  of  an  insured  nc 
bank  and  a  bank  insider  si 
considered  to  be  a  busines 
between  the  insured  nonm 
and  such  insider. 

(b)  Real  estate  investme. 
prohibited.  No  insured  nor 
may  invest  in  real  estate  ir 
bank  insider  has  an  equity 
the  purposes  of  this  sectioi 
investment  in  real  estate  b 
of  an  insured  nonmember  1 
considered  to  be  an  invest 
insured  nonmember  bank. 

S  356.4    wmtan  pottctM  oo> 
transactions. 

(a)  The  board  of  directoi 
of  an  insured  nonmember 
adopt  written  guidelines  o 
the  purposes  of  this  part  gi 
circumstances,  and  the  coi 
which,  the  bank  may  entei 
transactions.  The  guidelini 
specifically  address  the  co 
circumstances  under  whic 
will  make  the  use  of  its  fat 
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contributions  to  community 
development. 

(1)  Major  insider  transaction  means 
any  insider  transaction  having  a  value 
that,  when  aggregated  with  the  value  of 
all  other  insider  transactions  involving 
the  same  insider  during  the  bank's 
current  fiscal  year,  exceeds  the  lower  of 
$500,000  or  2V4  percent  of  the  bank's  tier 
1  capital. 

(m)  Person  shall  mean  an  individual 
or  a  company. 

(n)  Principal  shareholder  of  an 
insured  nonmember  bank  shall  mean 
any  person  that  directly  or  indirectly,  or 
acting  through  or  in  concert  with  one  or 
more  persons,  owns,  controls,  or  has  the 
power  to  vote  more  than  lO  per  cent  of 
any  class  of  voting  securities  of  an 
insured  nonmember  bank.  If  the  insured 
nonmember  bank  is  located  in  a  city, 
town  or  village  with  a  population  of  less 
than  30,000,  the  requisite  percentage 
shall  be  18  per  cent.  Shares  owned  or 
controlled  by  the  spouse  of  an 
individual,  the  individual's  minor 
children,  or  any  of  the  individual's 
children  (including  adults)  residing  in 
the  individual's  home,  shall  be 
considered  to  be  held  by  the  individual. 
A  principal  shareholder  of  an  insured 
nonmember  bank  includes  a  principal 
shareholder  of  a  company  which 
controls  the  insured  nonmember  bank  as 
well  as  a  principal  shareholder  of  any 
other  company  controlled  by  such  a 
company. 

[o]  Related  interest  shall  mean  a 
company  that  is  controlled  by  a  person, 
or  a  pohtical  or  campaign  committee 
that  is  controlled  by  a  person  or  the 
funds  or  services  of  which  will  benefit  a 
person. 

(p)  Subsidiary  shall  mean  any 
company  directly  or  indirectly 
controlled  by  an  insured  nonmember 
bank. 

(q)  Tier  1  capital  has  the  meaning  as 
set  forth  in  12  CFR  325  as  calculated  as 
of  the  date  of  the  bank's  latest  report  of 
income  and  condition. 

(rj  The  value  of  an  insider  transaction 
shall  mean  the  total  dollar  amount  to  be 
paid  or  received  by  the  insured 
nonmember  bank  under  the  contract  or 
other  agreement;  the  sale  price  of  an 
asset,  good,  or  service  purchased  or 
sold;  the  total  payments  to  be  made  over 
the  term  of  a  lease,  unless  the  property 
is  acquired  by  the  bank  to  be  leased  to 
the  insider,  in  which  case  the  value  of 
the  lease  is  the  purchase  price  of  the 
property;  the  fair  market  value  of  the 
use  of  the  bank's  facilities,  real  or 
personal  property,  or  its  personnel,  [i.e., 
the  dollar  amount  that  the  insider  would 
have  paid  some  other  entity  for  the  use 
of  similar  facilities,  real  or  personal 


property,  or  personnel);  or  the  dollar 
amount  of  commissions  and  fees  paid. 

{  3S6.3    ProhitritMl  transactions  Invotvtng 
bank  insktors. 

(a)  Business  dealings.  (1)  No  insured 
nonmember  bank  may  enter  into  an 
insider  transaction  unless  the  business 
dealing  is: 

(i)  Intended  for  the  benefit  of  the  bank 
and  is  not  merely  an  accommodation  for 
the  bank  insider's  benefit; 

(ii)  The  transaction  is  made  on  terms, 
and  under  circumstances,  that  are 
substantially  the  same,  or  at  least  as 
favorable  as,  those  prevailing  at  the 
time  for  comparable  business  dealings 
writh  persons  not  covered  by  this  part  (or 
in  the  absence  of  comparable  business 
dealing,  on  terms  and  under 
circumstances  that  in  good  faith  would 
be  offered  to,  or  would  apply  to, 
business  dealings  with,  persons  not 
covered  by  this  part);  and 

(iii)  The  bank  complies  with  the  prior 
approval  requirements  set  forth  in 
§  356.5  to  the  extent  that  they  are 
applicable. 

(2)  A  business  dealing  between  an 
insured  nonmember  bank  and  any 
person  not  covered  by  this  part  which 
results  in  a  direct  or  indirect  economic 
benefit  to  a  bank  insider  shall  be 
considered  to  be  a  business  dealing 
between  the  bank  and  the  insider. 

(3)  For  the  purposes  of  this  part,  a 
business  dealing  between  an  insured 
nonmember  bank  and  the  spouse,  child, 
parent,  or  sibling  of  a  bank  insider  shall 
be  considered  to  be  a  business  dealing 
subject  to  this  part. 

(4)  Any  business  dealing  between  a 
subsidiary  of  an 'insured  nonmember 
bank  and  a  bank  insider  shall  be 
considered  to  be  a  business  dealing 
between  the  insured  nonmember  bank 
and  such  insider. 

(b)  Real  estate  investments 
prohibited.  No  insured  nonmember  bank 
may  invest  in  real  estate  in  which  a 
bank  insider  has  an  equity  interest.  For 
the  purposes  of  this  section,  an 
investment  in  real  estate  by  a  subsidiary 
of  an  insured  nonmember  bank  shall  be 
considered  to  be  an  investment  by  the 
insured  nonmember  bank. 

$356.4    Wrtttan  poHdM  govsming  insider 
tfansacttons. 

(a)  The  board  of  directors  or  u^stees 
of  an  insured  nonmember  bank  shall 
adopt  written  guidelines  consistent  with 
the  purposes  of  this  part  governing  the 
circimistances,  and  the  conditions  under 
which,  the  bank  may  enter  into  insider 
transactions.  The  guidelines  must 
specifically  address  the  conditions  and 
circumstances  under  which  the  bank 
will  make  the  use  of  its  facilities,  real  or 


personal  property  or  its  personnel 
available  to  bank  insiders  for  their 
personal  use  and  enjoyment.  The 
guidelines  should  specifically  identify 
by  category,  dollar  amount,  or  some 
other  means,  business  dealings  that 
would  otherwise  be  insider  transactions 
which  the  board  determines  are 
inconsequential  and  as  such  do  not 
warrant  coverage  under  this  part. 

(b)  All  insured  nonmember  banks 
shall  establish  and  maintain  a  policy 
and  implementing  procedures  for  the 
review  of  insider  transactions. 

(c)  The  bank's  guidelines  and 
procedures  must  be  reasonable. 
Guidelines  and  procedures  found  by  the 
FDIC  not  to  be  fully  consistent  with  the 
purposes  of  this  part  will  not  satisfy  the 
requirements  of  paragraph  (a)  of  this 
section. 

(d)  Guidelines  adopted  pursuant  to 
paragraph  (a)  of  this  section  must  be 
reviewed  and  approved  at  least 
annually  by  the  bank's  board  of 
directors  or  trustees  and  disseminated 
aimually  to  all  of  the  bank's  directors, 
executive  officers,  and  principal 
shareholders. 

S  356.5    Prior  approvai  of  maior  Insldsr 
transactions. 

(a)  Board  approval  of  major  insider 
transactions.  Except  as  provided  by 
paragraph  (c)  of  this  section,  no  insured 
nonmember  bank  may  enter  into  any 
major  insider  transaction  unless  a 
majority  of  the  entire  board  of  directors 
of  die  bank  approves  the  transaction  in 
advance.  Any  interested  party  must 
abstain  from  voting  or  participating 
directly  or  indirectly  in  the  deliberations 
regarding  approval. 

(b)  An  insured  nonmember  bank  and 
an  insider  shall  be  considered  to  have 
engaged  in  an  insider  transaction  at  the 
earlier  of: 

(1)  The  time  the  bank  enters  into  a 
contract,  binding  commitment,  or  other 
agreement  which  gives  rise  to  the 
insider  transaction  in  question; 

(2)  The  time  the  bank  transfers  any 
economic  benefit  to  the  insider  or 

(3)  In  a  case  in  which  the  bank's 
facilities,  real  or  personal  property,  or 
its  persormel  are  used,  at  the  time  of 
such  use. 

(c)  Series  of  related  transactions.  If  an 
insured  nonmember  bank  enters  into  a 
major  insider  transaction  of  a  continuing 
nature  with  the  same  bank  insider,  the 
bank's  board  of  directors  may,  at  its 
option,  elect  to  satisfy  the  prior  approval 
requirements  of  this  section  by 
approving  the  transaction(s)  in  advance 
for  a  reasonable  maximum  dollar 
amount.  The  board  need  not  approve  the 
transaction(8)  again  until  the  earlier  of: 


(1)  The  beginning  of  the  next  fiscal 
year  or 

(2)  Such  time  as  the  value  of  the 
transaction(s)  exceed(8)  the  amount 
approved.  Records  must  be  maintained 
with  regard  to  the  individual 
transactions  in  accordance  with  i  356.7. 

(d)  The  minutes  of  the  board  meeting 
at  which  an  insider  transaction  is 
approved  must  contain  the  information 
about  the  transaction  required  by 
S  356.7  of  this  part 


S  356.6    Duty  of  instdsrs  to  I 
conflicts  of  intarsat  and  maior  maidar 


A  bank  insider  that  is  an  interested 
party  within  the  meaning  of  S  356.2(j] 
with  respect  to  any  anticipated  business 
dealing  with  the  bank  must  disclose  to 
the  bank  prior  to  the  time  the  bank 
authorizes  the  business  dealing  the 
insider's  interest  in  the  business  dealing 
along  with  all  relevant,  material, 
nonprivileged  information  regarding  the 
anticipated  business  dealing  known  to 
the  insider.  Any  bank  insider  that  has 
engaged  in  a  major  insider  transaction 
which  has  not  been  reviewed  and 
approved  in  advance  by  the  bank's 
board  of  directors  must  promptly 
disclose  the  transaction  to  the  bank's 
board  of  directors. 

S  356.7    Raoordlcaaplno. 

Insured  nonmember  banks  shall 
maintain  adequate,  centralized  records 
in  a  form  and  maimer  that  will  enable 
easy,  independent  review  of  all  insider 
transactions.  The  records  shall  identify 
all  directors,  executive  officers  and 
principal  shareholders  of  the  bank  and 
the  related  interests  of  such  persons.  In 
addition,  the  records  maintained  on 
insider  transactions  should  normally: 

(1)  Specify  the  names  of  the  parties  to 
the  transaction  other  than  the  bank; 

(2)  Specify  the  relationship  of  the 
parties  to  the  bank  or  where  appropriate 
the  relationship  of  the  parties  to  any 
bank  insider; 

(3)  Include  a  brief  description  of  the 
transaction  and  its  terms;  and 

(4)  Contain  a  notation  of  any 
dissenting  votes  cast  at  the  time  the 
board  approved  the  transaction  along 
with  the  basis  of  the  dissent.  The  bank 
may  use  the  minutes  from  board 
meetings  to  comply  with  the 
requirements  of  this  section. 

§3S6J    Board  raviaw  of  violations. 

The  board  shall  review  any  violation 
of  this  part  brought  to  its  attention  and 
indicate  in  the  minutes  of  the  board 
meeting  the  specific  measures  adopted 
by  the  board  to  correct  the  violation. 
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By  Order  of  the  Board  of  Directors.  Dated 
at  Washington.  DC  this  30th  day  of  foly.  1991. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  I.  RobfaMOD, 

Executive  Secretary. 

[FR  Doc.  91-18534  Filed  8-7-91:  &45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  744 
[OPTS-62100A,-  FHL  3938-5) 

Proposed  Regutation  of  Land 
Application  of  Sludge  From  Pulp  and 
Paper  Mills  Using  Chlorine  arKi 
Chlorine  Derlvathre  Bleaching 
Processes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule:  extension  of 
comment  period  and  aimouncement  of 
public  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  period  for  filing  public  comment  on 
the  proposed  rule  for  Land  Application 
of  Sludge  from  Paper  Mills  Using 
Chlorine  and  Chlorine-Derivative 
Bleaching  Processes  (56  FR  21802.  May 
la  1991)  is  extended,  and  that  an 
informal  public  hearing  on  the  proposed 
rule  will  be  held.  The  American  Paper 
Institute  (API)  filed  a  request  for  an 
extension  of  the  public  comment  period 
through  September  17, 1991.  API  also 
filed  a  request  for  the  scheduling  of  an 
informal  public  hearing. 
DATES:  Public  comments  must  be 
received  on  or  before  September  17, 
1991.  Written  notice  of  intent  to 
participate  in  the  informal  hearing  must 
be  received  on  or  before  October  8, 1991. 
The  informal  public  hearing  will  begin 
on  October  29. 1991.  in  Washington.  DC. 
addresses:  Non-confidential  comments 
should  be  sent  in  triplicate  to:  U.S. 
Environmental  Protection  Agency,  rm. 
NEG-004  (TS-793),  401  M  St.,  SW., 
Washington.  DC  20460.  Attention: 
OPTS-  62100.  Comments  should  also 
include  the  docket  number  (OPTS- 
62100).  Non-confidential  comments  will 
be  placed  in  the  rulemaking  record  for 
public  inspection.  See 
SUPPLEMENTARY  INFORMATION  for 
information  on  submitting  comments 
containing  confidential  business 
information  (CBI).  The  exact  time  and 


location  of  the  hearing  may  be  obtained 
by  contacting  the  Environmental 
Assistance  Division  at  (202)  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT 
David  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  U.S.  Environmental  Protection 
Agency.  401  M  St..  SW.,  rm.  E-543B, 
Washington,  DC  20460,  telephone:  (202) 
554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFOfUIATION:  On  May 
10, 1991,  EPA  issued  Land  Application  of 
Sludge  from  Pulp  and  Paper  Mills  Using 
Chlorine  and  Chlorine-Derivative 
Bleaching  Processes;  Proposed  Rules  (56 
FR  21802).  Written  comments  on  the 
proposed  rule  were  to  be  received  on  or 
before  August  8, 1991.  On  July  3, 1991, 
the  American  Paper  Institute  (API)  filed 
a  request  for  an  extension  of  the  public 
comment  period  through  September  17, 
1991.  API  indicated  that  an  extension 
would  be  necessary  in  order  for  it  to 
complete  its  analysis  of  the  risk 
assessment  background  documents 
which  support  the  proposed  rule.  API 
also  filed  a  request  for  the  scheduling  of 
an  informal  pubhc  hearing.  EPA  hereby 
grants  an  extension  of  time  for  the 
submission  of  public  comments  on  this 
proposed  rule.  Written  comments  must 
be  received  on  or  before  September  17, 
1991.  The  informal  public  hearing  will 
begin  on  October  29, 1991,  in 
Washington.  DC.  This  hearing  will  be 
conducted  in  accordance  with  EPA's 
"Procedures  for  Conducting  Rulemaking 
Under  Section  6  of  the  Toxic  Substances 
Control  Act"  (40  CFR  part  750).  Persons 
or  organizations  desiring  to  participate 
in  the  informal  hearing  must  file  a 
vmtten  request  to  participate.  The 
written  request  must  be  sent  to  the 
Environmental  Assistance  Division  at 
the  address  listed  imder  FOR  FLTITHER 
INFORMATION  CONTACT,  and  must 
be  received  on  or  before  October  8, 1991. 
The  written  request  must  include: 

1.  A  brief  statement  of  the  interest  of 
the  person  or  organization  in  the 
proceeding. 

2.  A  brief  outline  of  the  points  to  be 
addressed. 

3.  An  estimate  of  the  time  required. 

4.  If  the  request  comes  from  an 
organization,  a  non-  binding  list  of  the 
persons  to  take  part  in  the  presentation. 

Organizations  are  requested  to  bring 
with  them,  to  the  extent  possible, 
employees  or  representatives  with 
individual  expertise  in  and 
responsibility  for  each  of  the  areas  to  be 


addressed.  Organizations  which  do  not 
submit  comments  on  the  proposed  rule 
will  not  be  allowed  to  participate  at  the 
hearing,  unless  the  Record  and  Hearing 
Clerk  grants  a  waiver  of  this 
requirement  in  writing. 

Reply  comments  on  the  proposed  rule 
must  be  received  no  later  than  two 
weeks  after  the  close  of  all  hearings, 
and  must  be  restricted  to  comments  on: 

1.  Other  comments. 

2.  Material  in  the  hearing  record. 

3.  Material  which  was  not  and  could 
not  reasonably  have  been  available  to 
the  commenting  party  a  sufficient  time 
before  main  comments  were  due. 

EPA  is  conducting  a  peer  review  of 
the  risk  assessments  supporting  the 
proposed  rule.  EPA  anticipates  that  the 
review  will  be  complete  and  its  results 
entered  into  the  rulemaking  record  on  or 
about  October  18. 1991.  The  peer  review 
results  may  be  addressed  in  oral 
comments  made  at  the  infonnal  hearing 
and  in  the  written  reply  comments. 

Any  person  who  submits  written 
comments  containing  confidential 
business  information  (CBI)  must  mark 
the  comments  as  "Confidential  Business 
Information."  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  "Confidential 
Business  Information"  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  CBI  must 
prepare  and  separately  submit  a  public 
version  of  the  comments  that  EPA  can 
place  in  the  public  file.  CBI  comments 
should  be  submitted  in  triplicate  to: 
Document  Control  Office  (TS-790).  U.S. 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  CBI 
comments  should  be  mailed  in  a  double 
envelope  with  "CBI"  and  the  docket 
number  OPTS-62100  marked  on  the 
inner  envelope,  and  the  comments 
should  be  marked  v\rith  docket  niunber 
OPTS-62100. 

List  of  Subjects  in  40  CFR  Part  744 

Environmental  protection.  Hazardous 
substances,  Reportingand  recordkeeping 
requirements.  Sludge,  Toxic  substances. 

Dated:  August  1, 1991. 

Mark  A.  Greenwood, 

Director,  Office  of  Toxic  Substances. 

(FR  Doc  91-18731  Filed  8-6-91;  8:45  am] 
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Ttiis  section  of  tt>e  FEDERAL 
contains  documents  ott>er  thai 
proposed  niles  ttiat  are  applic 
public.  Notices  of  tiearings  ar 
investigations,  committee  meet 
decisions  and  oilings,  deiegati 
auttiority,  filing  of  petitions  an 
applications  and  agency  statei 
organization  and  functions  are 
of  documents  appearing  in  th 


DEPARTMENT  OF  AGRICUI 

Forms  Under  Review  by  Of 
Management  and  Budget 

August  2, 1991. 

The  Department  of  Agricu 
submitted  to  0MB  for  reviev 
following  proposals  for  the  ( 
information  under  the  provii 
Paperwork  Reduction  Act  (4 
chapter  35)  since  the  last  lis 
published.  This  hst  is  group( 
proposals,  revisions,  extensi 
reinstatements.  Each  entry  c 
following  information: 

(1)  Agency  proposing  the  ; 
collection;  (2)  Title  of  the  ini 
collection;  (3)  Form  number! 
applicable:  (4)  How  often  th 
information  is  requested;  (5] 
be  required  or  asked  to  repc 
estimate  of  the  number  of  re 
An  estimate  of  the  total  nun 
needed  to  provide  the  infon 
Name  and  telephone  numbe 
agency  contact  person. 

Questions  about  the  itemi 
listing  should  be  directed  to 
person  named  at  the  end  of 
Copies  of  the  proposed  fom 
supporting  documents  may 
from:  Department  Clearanci 
USDA.  OIRM,  room  404-W 
Bldg.,  Washington.  DC  2025 
21ia       I , 


•  National  Agricultiu-al  Sta 

Service. 
Honey  Survey. 
Aimually. 

Farms:  9,000  responses;  1 
Urry  Gambrell  (202)  447- 

Reinstatement 

•  Agricultival  Stabilization 

Conservation  Service. 
7  CFR  part  700— Rural  CI 
Program  (RCWP)  ReguJ 
Form  RCWP-1.  Requei 
Sharing. 
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addressed.  Organizations  which  do  not 
submit  comments  on  the  proposed  rule 
will  not  be  allowed  to  participate  at  the 
hearing,  unless  the  Record  and  Hearing 
Clerk  grants  a  waiver  of  this 
requirement  in  writing. 

Reply  comments  on  the  proposed  rule 
must  be  received  no  later  than  two 
weeks  after  the  close  of  all  hearings, 
and  must  be  restricted  to  comments  on: 

1.  Other  comments. 

2.  Material  in  the  hearing  record. 

3.  Material  which  was  not  and  could 
not  reasonably  have  been  available  to 
the  commenting  party  a  sufHcient  time 
before  main  comments  were  due. 

EPA  is  conducting  a  peer  review  of 
the  risk  assessments  supporting  the 
proposed  rule.  EPA  anticipates  that  the 
review  will  be  complete  and  its  results 
entered  into  the  rulemaking  record  on  or 
about  October  18, 1991.  The  peer  review 
results  may  be  addressed  in  oral 
comments  made  at  the  infonnal  hearing 
and  in  the  written  reply  comments. 

Any  person  who  submits  written 
comments  containing  confidential 
business  information  (CBI)  must  mark 
the  comments  as  "Confidential  Business 
Information."  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  "Confidential 
Business  Information"  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  CBI  must 
prepare  and  separately  submit  a  public 
version  of  the  comments  that  EPA  can 
place  in  the  public  file.  CBI  comments 
should  be  submitted  in  triplicate  to: 
Document  Control  Office  (TS-790),  U.S. 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20480.  CBI 
comments  should  be  mailed  in  a  double 
envelope  with  "CBI"  and  the  docket 
number  OPTS-62100  marked  on  the 
inner  envelope,  and  the  comments 
should  be  marked  with  docket  number 
OPTS-e2100. 

List  of  Subjects  in  40  CFR  Part  744 

Environmental  protection.  Hazardous 
substances,  Reportingand  recordkeeping 
requirements.  Sludge,  Toxic  substances. 

Dated:  August  1, 1991. 

Mark  A.  Greenwood, 

Director,  Office  of  Toxic  Substances. 

[FR  Doc.  ffl-18731  Filed  ft-6-91:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

August  2. 1991. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  fist  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  "will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 

2iia     1 1 

Extensioti 

•  National  Agricultural  Statistics 

Service. 
Honey  Survey. 
Annually. 

Farms;  9,000  responses;  1,500  hours. 
Larry  Gambrell  (202)  447-7737. 

Reinstatement 

•  Agricultural  Stabilization  and 

Conservation  Service. 
7  CFR  part  700— Rural  Clean  Water 
Program  (RCWP)  Regulations  and 
Form  RCWP-1,  Request  for  Cost- 
Sharing. 


RCWP-1. 

On  occasion. 

Individuals  or  households;  farms;  50 
responses;  25  hours. 

Paul  E.  Smith  (202)  447-5784. 
Larry  K.  Robervon, 

Deputy  Departmental  Clearance  Officer. 
[FR  Doc.  91-18885  Filed  8-7-91;  8:45  am] 
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National  Agricultural  Statistics  Service 

initiate  Cotton  GInnlngs  Report 

The  U.S.  Department  of  Agriculture's 
National  Agricultural  Statistics  Service 
will  initiate  the  publication  of  "Cotton 
Ginnings"  reports  on  August  12, 1991. 
The  first  report  will  contain  cotton 
ginnings  data  for  Texas.  Following  the 
initial  August  report,  reports  will  be 
issued  twice  montly  from  September 
1991  through  March  1992,  and  a  final 
report  will  be  released  in  May  1992.  The 
first  report  each  month,  issued  on  or 
about  die  10th  of  the  month,  will  contain 
U.S.  and  State  cotton  ginnings 
information  as  of  the  Ist  of  die  month. 
The  second  report,  issued  on  or  about 
the  25th  of  each  month,  will  contain  U.S. 
and  State  cotton  ginnings  information  as 
of  the  15th  of  the  month,  and  will  also 
contain  district  and  county  ginnings 
data  as  of  the  1st  of  the  month.  Also 
included  in  the  report  released  on  the 
25th  of  each  month  will  be  any  revisions 
to  U.S.  and  State  cotton  ginnings  data 
published  in  the  report  issued  on  or 
about  the  10th.  A  detailed  report 
covering  the  entire  crop  year  will  be 
issued  in  May. 

Done  at  Washington,  DC  this  5th  day  of 
August  1991. 
C3iarles  E.  Caudill, 
Administrator. 

[FR  Doc.  91-18870  Filed  8-7-91;  8:45  am] 
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Soil  Conservation  Service 

Hatcf)  Valley  Arroyos  Watershed 
Protect  Site  #3  Rehabilitation,  New 
Mexico 

aqency:  Soil  Conservation  Service, 

USDA 

action:  Notice  of  a  finding  of  no 

significant  impact 

summary:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 


Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CF  part  1500);  and  the  Soil  Conservation 
Service  Rules  (7  CF  part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Hatch  Valley 
Arroyos  Watershed  Project  Site  3.  Dona 
Ana  County,  New  Mexico. 

POn  FURTHER  INFORMATION  CONTACT: 

Ray  T.  Marge,  Jr.,  State  Conservationist 
Soil  Conservation  Service,  517  Gold 
Ave.,  SW.,  rm.  3301,  Albuquerque,  NM 
87102-3157,  telephone  505-78fr-3277. 

Hatch  Valley  Arroyos  Watershed 
Project  Site  3,  New  Mexico  Notice  of  a 
Finding  of  No  Significant  Impact 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  human  environment  As  a  result  of 
these  findings,  Ray  T.  Margo.  Jr..  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  measure  concerns  the  treatment 
of  a  gully  encroaching  on  the  emergency 
spillway  of  an  existing  floodwater 
retarding  structure  (Hatch  Valley 
Arroyos  Site  3).  A  design  oversight 
caused  the  gully  because  design  and 
subsequent  construction  concentrated 
surface  flow  over  the  left  abutment  The 
selected  alternative  is  to  construct  a 
diversion  above  the  gvllly  and  place 
earth  fill  in  the  gully.  This  treatment 
would  safely  dispose  of  the  uncontrolled 
surface  runoff  and  restore  the  integrity 
of  the  emergency  spillway. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  various  Federal, 
State,  and  local  agencies  and  interested 
parties.  The  environmental  assessment 
has  had  a  30  day  review  by  concerned 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  is  on  file 
and  may  be  reviewed  by  contacting  Ray 
T.  Margo  Jr. 

No  administrative  action  on 
Implementation  of  the  proposal  will  be 
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taken  until  30  days  after  the  date  of  this 
pubHcation  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultabon  with  State  an 
local  officials). 

Dated:  July  25, 1991. 
Ray  T.  Margo,  Jr., 
State  Conservationist 
(FR  Doc.  91-18890  Filed  8-7-91;  8:45  am) 

BlUJNa  CODE  S420-t«-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Issuance  of  Penntt 
Sea  World,  Inc.  (P2V) 

On  March  14, 1991,  notice  was 
published  in  the  Federal  Register  (56  FR 
10862]  that  an  application  had  been  filed 
by  Sea  World.  Inc.  for  a  permit  to  import 
one  (1)  killer  whale  [Orcinus  orca]  for 
public  display  at  any  of  the  Sea  World 
paiics. 

Notice  is  hereby  given  that  on  July  31, 
1991,  as  authorized  by  the  Marine 
Mamma!  Protection  Act  of  1972  (16 
U.S.C.  1361-1407)  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  importation  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  permit  is  based  on  a 
finding  that  the  proposed  taking  is 
consistent  with  the  purposes  and  policy 
of  the  Marine  Mammal  Protection  Act. 
The  Ser\'ice  has  determined  that  Sea 
World,  Inc.  offers  an  acceptable 
program  for  education  or  conservation 
purposes.  The  Sea  World  facilities  are 
open  to  the  public  on  a  regularly 
scheduled  basis  and  access  to  the  • 
faciUties  is  not  limited  or  restricted 
other  than  by  the  charging  of  an 
admission  fee. 

The  Permit  is  available  for  review  by 
interested  persons  by  appointment  in 
the  following  ofilces: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service, 
NOAA,  1335  East-West  Highway,  room 
7324,  Silver  Spring,  Maryland  20910 
(301/427-2289); 

Director.  Northeast  Region.  National 
Marine  Fisheries  Service.  NOAA,  One 
Blackburn  Drive,  Gloucester, 
Massachusetts  01930  (508/281-9200); 

Director.  Southeast  Region.  National 
Marine  Fisheries  Service.  NOAA,  9450 
Koger  Boulevard,  St.  Petersburg,  Florida 
33702  (813/893-3141);  and 

Director,  Southwest  Region.  National 
Marine  Fisheries  Service,  NOAA.  300 


South  Ferry  Street,  Terminal  Island. 
California  90731  (213)/514-6196). 

Dated:  July  31, 1991. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-18779  Filed  8-7-91;  8:46  am] 

WLUNQ  CODE  S510-23-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in 
Czectioslovakia 

August  2, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  August  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  443  is 
being  increased  by  recrediting  imused 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  56  FR  21132.  published  on  May  7. 
1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  2, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  May  2, 1991,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Czechoslovakia  and  exported  during  the 
twelve-month  period  which  began  on  June  1, 
1991  and  extends  through  May  31, 1992. 

Effective  on  August  12, 1991,  you  are 
directed  to  amend  the  directive  dated  May  2. 
1991  to  increase  the  limit  for  Category  443  to 
60,270  numbers  ',  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Czech  and  Slovak  Federal 
Republic. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Ronald  L  Levin. 

Acting  Chairman,  Committee- for  the 
Implementation  of  Textile  Agreements. 
[PR  Doc.  91-18824  Filed  8-7-91;  8:45  amj 
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Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Rber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Malaysia 

August  2. 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  August  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kim-Bang  Nguyen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  Umits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6496.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 


SUPPLEMENTARV  MFORMATKN 
Autfaotlty:  Execntlve  Order  lie 
3, 1972.  as  aaaended:  sectloa  2M  < 
Agrioiltnrmi  Act  of  1956.  as  amen 
U.S.C.  18S4). 

The  current  limits  for  Categ 
339.  347/34a  and  638/639  are 
increased  by  application  of  s\ 
limit  for  Categories  300/301  is 
decreased  to  accoimt  for  the  i 

A  description  of  the  textile 
apparel  categories  in  terms  oi 
numbers  is  available  in  the 
CORRELATION:  Textile  and 
Categories  with  the  Harmoni: 
Schedule  of  the  United  States 
Federal  Register  notice  55  FR 
published  un  Decemt)er  10, 1{ 
see  55  FR  49675.  published  on 
30. 1990. 

The  letter  to  the  Commissic 
Customs  and  the  actions  take 
to  it  are  not  designed  to  imple 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  I 
only  in  the  implementation  oi 
its  provisions. 
Ronald  L  Levin, 

Acting  Chairman.  Committee  for 
Imphmentttthn  of  Textile  Agreei 

Committee  for  the  iaaplementatic 
Agreements 

August  2. 1991. 
CommiflSfoner  of  Customs, 
Department  of  the  Treasury.  Wo. 
20229. 

Dear  Commissioner  This  direc 
but  does  not  cancel,  the  directive 
you  on  November  26, 1990,  t>jr  thi 
Committee  for  fl>e  Implementatic 
Agreements.  That  directive  conci 
of  cotton  and  man-made  fiber  tei 
textile  products,  produced  or  mai 
Malaysia  and  exported  during  th 
month  period  wtiich  began  oo  |ai 
and  extends  through  December  3 

Effective  on  August  9. 1991.  yoi 
directed  to  amend  further  the  dir 
November  28. 1990  to  adjust  the  I 
following  categories,  as  provided 
terms  of  the  current  biiateral  agr 
t>etween  the  Governments  of  the 
States  and  Malaysia: 


Categoiy 

Adjusted  twetve 

300/301 

338/33S 

347/348.... 

638/639 

1«8,741  kJngra* 
7Se,6i7  Oann. 
300  J30  dozen. 
33V0O  dozen. 

'  The  liniit  has  not  tjeen  adjusted  to  account  for 
any  imports  exported  after  May  31. 1901. 


■ThalMts  have  not  been  adjusted 
any  imports  aaported  attar  Dacamber 

The  Committee  for  ttie  Implem 
Textile  Agreements  Ims  detetmii 
these  actions  faU  wiAin  the  forei 

exception  to  the  rulemaking  prov 
U.S.a  S53(«)(l). 
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only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Comminee  for  the  Implementation  of  Textile 
Agicementa 

August  2, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  May  2, 1991,  by  the  Chairman, 
Committee  for  the  Implementation  of  TexUle 
Agreements.  That  directive  concerns  imports 
of  certain  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in 
Czechoslovakia  and  exported  during  the 
twelve-month  period  which  began  on  |une  1, 
1991  and  extends  through  May  31, 1992. 

Effective  on  August  12, 1991,  you  are 
directed  to  amend  the  directive  dated  May  2, 
1991  to  increase  the  limit  for  Category  443  to 
60,270  numbers  ',  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Czech  and  Slovak  Federal 
Republic. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  91-18824  Filed  8-7-91;  8:45  am] 

BILLING  COOC  3S10-OR-F 


Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Rber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Malaysia 

August  2, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
hmits. 

EFFECTIVE  DATE:  August  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kim-Bang  Nguyen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  Umits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6496.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 


SUPPLEMENTAKV  MRMMATION: 

Authority:  Executive  Order  11851  of  March 
3, 1972.  as  anended:  sectkx  204  of  the 
Agricvdtnral  Act  of  1956,  as  amended  (7 
use.  18S4). 

The  current  limits  for  Categories  338/ 
339,  347/348,  and  638/639  are  being 
increased  by  application  of  swing.  The 
limit  for  Categories  300/301  is  being 
decreased  to  accoimt  for  the  increases. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  un  December  10, 1990).  Also 
see  55  FR  49675,  published  on  November 
30,1990. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ronald  L  Levin, 

Acting  Chairman  Committee  for  the 
Imp/ementation  of  Textile  Agreements. 

Committee  for  the  bnplementatioo  of  Textile 
Agremnents 

August  2. 1991. 
Commiflflionflr  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commiisionen  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  28, 1990,  by  the  Chairman, 
Committee  for  tiie  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  cotton  and  man-made  fiber  textiles  and 
textile  products,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  twelve- 
month period  which  began  on  |anuary  1. 1991 
and  extends  through  December  31,  ISBl. 

EffecUve  on  August  9. 1991.  you  are 
directed  to  amend  further  the  directive  dated 
November  230, 1990  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Malaysia: 


Category 


Adjusted  txvetve-morrttT  Iknit ' 


300/301 1,828.741  Uoyww. 

338/33S TSiJti?  Ootan. 

347/348 300J30  dozen. 

638/839 -.-..  3J1.0«9  dozen. 


'  The  limit  lias  not  been  adjusted  to  account  for 
any  imports  exported  after  May  31. 1991. 


■  fha  IMts  Itave  not  t>een  adjusted  to  account  for 
any  imports  eKported  alter  Decanqber  31,  19ea 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  acUone  faU  wiAin  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  S53(«)(l). 


Sincerely, 
Ronald  I.  Levin, 

Acting  Chainnan,  Committee  for  the 
ImplementatioD  of  TbxtHe  AgjvemeriB, 
(FR  Doc.  91-18822  Filed  8-7-91:  8:45  am{ 
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Adjustment  of  an  Import  Umft  and 
Sut>limlt  for  Certain  Cotton  Textile 
Products  Produced  or  Manufactured  in 
Peru 

August  2. 1991. 

AOCNCv:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit  and  subUmiL 

EFFECTIVE  DATE:  August  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT  J. 

Nicole  Bivens  CoUinson,  International 
Trade  Specialist  Office  of  Textiles  and 
AppareL  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  die 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  5Q6-58ia  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Antbority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  338/ 
339  and  sublimit  for  Categories  338-S/ 
339-S  are  being  increased  by  recrediting 
unused  carryforwani 

A  description  of  the  textile  aiMi 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Re(wtar  notice  55  FR  50756, 
published  on  December  10, 1990).  Also 
see  55  FR  50861,  published  on  December 
11,  IQOa 

file  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuajit 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
RonaML  Levis. 

Acting  Chairmea,  Coaunittte  for  the 
Implementation  of  Textile  Agreement*. 

Conunittee  for  the  Imptementation  of  Textile 
Agreements 

August  2,  nm. 

Commissioner  of  Customs, 
Deportment  of  the  Treasury,  Washington,  DC 
20229. 


Dear  Commiseioner  Thii  directive  amends, 
but  doe*  not  cancel  the  directive  issued  to 
you  on  December  5, 198Qi  by  tlte  Chamnan, 
Committee  for  tite  bnplementatraii  of  Textile 
Agreements.  That  directive  coocems  imports 
of  certain  cotton,  wool  and  man-made  fiber 
'textile  products,  produced  or  manufactured  in 
Peru  and  exported  during  the  twelve-month 
period  which  began  on  (emery  1. 1991  and 
extends  through  December  31. 19*1. 

B&ecUve  on  August  9, 1991.  you  m 
directed  to  increase  the  limit  and  subhmit  (or 
the  following  fstegones,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Peru: 


Category 

Limit  not  ina 
338/338 

742J0OO   «aeae   el   •Nek   eel 
more    then    630.700    dozen 
shall  tM  In  Categories  338-S/ 
33B-«». 

'  The  UrntB  fww  rwt  t)een 


toacocamttor 


any  vnports  exported  attar  Oacember  31.  1990. 

'  Category       33ft-S        orHy       HTS       numtjers 
6tO3.22.0a6a         610&10Q010,  610S.100030. 

6105.90^3010.  6 10»  10.0027.  8110^20  102e>. 

6110.20.2040,  6110.20.2065.  611Q90  0068. 

611211.0030  ar»d  6114  200006  C»te9orv  33»-S 
ooly  HTS  rwmbers  6104.22^)060.  6104.29.2049. 
6106.100010.  61O6  10.DO3O,  6106.90.2010, 
6106903010,  6108  100070,  etTO.20  1030. 

6110.20.204&.  61ia20.2O7S.  61l0.90.00f70. 
61 121 1 .0040.  61 14  2a0010  w«i  61 1 7  9a0022 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foteign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aHll. 

Sincerely, 
Ronald  L  t^vio. 

Acting  Chatratan.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  91-18823  Piled  8-7-01;  8:45  am) 
BiujMacooe  »n-tm-¥ 


DEPARTMENT  OF  DCFEMSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  AOMNNSTRATION 

(/MB  wmrance  iistiuwc  ror  i  iMwaiu 
Survey  Forma 

AOENCtES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronaubcs  and 
Space  Administration  (NASA). 

ACTKNC  Notice  of  a  request  for  an 
extension  of  a  currendy  approved 
inforn:;atIon  collection  requirement 
(9000-0011). 


:  Under  (he  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  3S),  the  Federal 
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Federal 


Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  for  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Preaward 
Survey  Forms. 

DATES:  Comments  may  be  submitted  on 
or  before  October  7, 1991. 
ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss.  FAR  Desk  Officer,  OMB.  room 
3235.  NEOB,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Shirley  Scott,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501-0168. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

To  protect  the  Government's  interest 
and  to  ensure  timely  delivery  of  items  of 
the  requisite  quahty,  contracting 
officers,  prior  to  award,  must  make  an 
affirmative  determination  that  the 
prospective  contractor  is  responsible, 
i.e..  capable  of  performing  the  contract. 
Before  making  such  a  determination,  the 
contracting  officer  must  have  in  his 
possession  or  must  obtain  information 
sufficient  to  satisfy  himself  that  the 
prospective  contractor  (i)  has  adequate 
financial  resources,  or  the  ability  to 
obtain  such  resources,  (ii)  is  able  to 
comply  with  required  delivery  schedule, 
(iii)  has  a  satisfactory  record  of 
performance,  (iv)  has  a  satisfactory 
record  of  integrity,  and  (v)  is  otherwise 
qualified  and  eligible  to  receive  an 
award  under  appropriate  laws  and 
regulations.  If  such  information  is  not  in 
the  contracting  officer's  possession,  it  is 
obtained  through  a  preaward  survey 
conducted  by  the  contract 
administration  office  responsible  for  the 
plant  and/or  the  geographic  area  in 
which  the  plant  is  located.  The 
necessai^  data  is  collected  by  contract 
administration  personnel  from  available 
data  or  through  plant  visits,  phone  calls, 
and  correspondence  and  entered  on 
Standard  Forms  1403, 1404, 1405, 1406, 
1407,  and  1408  in  detail  commensurate 
with  the  dollar  value  and  complexity  of 
the  procurement.  The  information  is 
used  by  Federal  contracting  officers  to 
determine  whether  a  prospective 
contractor  is  responsible. 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
12,000;  responses  per  respondent,  .5; 
total  annual  responses,  6,000: 
preparation  hours  per  response,  24;  and 
total  response  burden  hours,  144.000. 
OBTAININQ  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  from  the 


General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4041, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Clearance 
Request  for  Preaward  Survey  Forms, 
OMB  Control  No.  9000-0011,  in  all 
correspondence. 

Dated:  July  31, 1991. 

Beverly  Fayson, 
FAR  Secretariat 

[FR  Doc.  91-18781  Filed  8-7-91;  8:45  am) 
wujNQ  cooe  aszo-jc-n 


OMB  Clearance  Request  for  SF  129, 
Solicitation  Mailing  List  Application 

AQENCIES:  Department  of  Defense 
(OOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  a  request  for  an 
extension  of  a  currently  approved 
information  collection  requirement 
(9000-0002). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  for  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Standard  Form 
129,  Solicitation  Mailing  List 
Application. 

DATES:  Comments  may  be  submitted  on 
or  before  October  7, 1991. 
ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer,  OMB.  room 
3235,  NEOB,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Shirley  Scott.  Office  of  Federal 
Acquisition  Policy  (202)  501-0168. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose. 

The  Standard  Form  129,  Solicitation 
Mailing  List  Application,  is  used  by  all 
Federal  agencies  as  an  application  form 
for  perspective  contractors  to  provide 
information  needed  to  establish  and 
maintain  a  list  of  firms  interested  in 
selling  to  the  Government.  The 
information  is  used  to  establish  lists  of 
firms  to  be  solicited  when  the  products 
or  services  they  provide  are  needed  by 
the  Government. 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 


243,000;  responses  per  respondent,  4; 
total  annual  responses,  972,000; 
preparation  hours  per  response.  .58;  and 
total  response  burden  hours,  563,760. 
OBTAININQ  COPIES  OF  PROPOSALS: 

Requester  may  obtain  copies  from  the 
General  Services  Administration.  FAR 
Secretariat  (VRS),  room  4041, 
Washington,  DC  20405.  telephone  (202) 
501^755.  Please  cite  OMB  Clearance 
Request  for  SF  129,  Solicitation  Mailing 
List  Application.  OMB  Control  No.  900- 
0002,  in  all  correspondence. 
Dated:  July  31. 1991. 

Beverly  Fayson, 

FAR  Secretariat. 

(PR  Doc.  91-18782  Filed  8-7-91;  8:45  am) 
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[90000-0097] 

OMB  Clearance  Request  for 
Information  Reporting  to  the  Internal 
Revenue  Service  and  Taxpayer 
Identification  Number 

AGENCIES:  Department  of  Defense 
(DOD).  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Notice  of  OMB  request  to 
review  and  approve  an  extension  for 
information  collection  requirement. 

SUMMARY:  Under  the  provisions  of  the 
Paperworjf  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve 
extension  for  an  information  collection 
requirement  concerning  Information 
Reporting  to  the  Internal  Revenue   . 
Service  (IRS)  (Taxpayer  Identification 
Number). 

DATES:  Comments  may  be  submitted  on 
or  before  October  7. 1991. 

ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Desk  Officer,  OMB. 
room  3235,  NEOB.  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  Klein,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Supart  4.9,  Information  Reporting  to 
the  Internal  Revenue  Service  (IRS),  and 
the  clause  at  52.204-3.  Taxpayer 
Identification,  implement  statutory  and 


regulatory  requirements  perts 
taxpayer  identification  and  n 
U.S.a  9041.  6(M1A.  and  26  UJ 
in  part  require  payors,  includ 
Government  agencies,  to  repc 
IRS  certain  payments  made  ti 
contractors.  The  collection  of 
information  specified  in  the  c 
assists  in  ^filling  these  requ 

B.  Annud  Repofting  Butded 

The  annual  reporting  burdc 
estimated  as  follows: 

Respondents,  225,000;  respt 
respondent,  12;  total  annual  i 
2.700,000;  preparation  per  res 
.0028;  and  total  response  bun 
7.560. 

Obtaining  Copies  of  Propoi 
Requester  may  obtain  copies 
General  Services  Administra 
Secretariat  (VRS),  room  4041 
Washington,  DC  20405,  telepl 
501-4755.  Please  cite  OMB  CI 
Request  for  Information  Repc 
Internal  Revenue  Service  (Ta 
Identification  Number),  OME 
No.  9000-0097.  in  all  correspc 

Dated:  August  1, 1991. 
Bevacly  Fayaoo, 
FAR  Secretariat 
[FR  Doc  91-18834  Filed  8-7-91;  I 
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Defense  Logistics  Agency 

Meeting:  Department  of  Del 
Clothing  arxl  Textiles  Boart 

aqency:  Defense  Ix^tics  A 
Department  of  Defense. 

action:  Notice  of  open  meet! 

summary:  In  accordance  wit 
10(a)(2)  of  the  Federal  Advi» 
Committee  Act  (Pub.  L  92-4( 
Deputy  Director  for  Acquisit 
Management.  Defense  Legist 
announces  the  final  meeting 
Department  of  Defense  Clotl 
Textiles  (DoD  C&T)  Board.  T 
emergency  meeting  which  is 
to  meet  time  constraints  of  a 
tenure  of  the  Board. 

DATES:  August  13. 1901. 

ADDRESS  AND  TIME:  The  Pen! 
3D1019,  Washington,  DC  IK 

FOR  FURTHER  MFORMATIOM  C 

Ms.  Maxine  James;  Quality  / 
Specialist,  Product  Quality  N 
Division.  Defense  Logistics  i 
Department  of  Defense.  Can 
Station.  Alexandria,  VA.  (20 

SUPPLCMVITANV  MFORMATK 

of  the  meeting  is  to  present  t 


/  Thursday.  August  8.  1991  /  Notices 
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243,000;  responses  per  respondent,  4; 
total  annual  responses,  972,000; 
preparation  hours  per  response,  .58;  and 
total  response  burden  hours,  563,760. 
OBTAININQ  COPIES  OF  PROPOSALS: 

Requester  may  obtain  copies  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4041, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Clearance 
Request  for  SF  129,  Solicitation  Mailing 
List  Application.  OMB  Control  No.  900- 
0002,  in  all  correspondence. 

Dated:  July  31, 1901. 

Beverly  Fayson, 

FAR  Secretariat. 

[FR  Doc.  91-18782  Filed  8-7-91;  8:45  am] 
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[90000-0097] 

OMB  Clearance  Request  for 
Information  Reporting  to  the  Interrial 
Revenue  Service  and  Taxpayer 
Identification  Number 

agencies:  Department  of  Defense 
(DOD).  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Notice  of  OMB  request  to 
review  and  approve  an  extension  for 
information  collection  requirement. 

SUMMARY:  Under  the  provisions  of  the 
Paperworjf  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve 
extension  for  an  information  collection 
requirement  concerning  Information 
Reporting  to  the  Internal  Revenue 
Service  (IRS)  (Taxpayer  Identification 
Number). 

DATES:  Comments  may  be  submitted  on 
or  before  October  7, 1991. 

ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Desk  Officer,  OMB, 
room  3235,  NEOB.  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  Klein,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Supart  4.9,  Information  Reporting  to 
the  Internal  Revenue  Service  (IRS),  and 
the  clause  at  52.204-3,  Taxpayer 
Identification,  implement  statutory  and 


regulatory  requirements  pertaining  to 
taxpayer  identification  and  reporting.  2B 
U.S.C.  8041.  6CM1A.  and  26  U.S.C  e060M, 
in  part  require  payors,  including  Federal 
Government  agencies,  to  report  to  the 
IRS  certain  payments  made  to  certain 
contractors.  The  collection  of  the 
information  specified  in  the  clause 
assists  in  fulfilling  these  requirements. 

B.  Annud  Repofting  Butdeit 

The  annual  reporting  burden  is 
estimated  as  follows: 

Respondents,  225,000;  responses  per 
respondent,  12;  total  annual  responses. 
2,700,000;  preparation  per  response, 
.0028;  and  total  response  burden  hours, 
7.56a 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS).  room  4041, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Clearance 
Request  for  Information  Reporting  to  the 
Internal  Revenue  Service  (Taxpayer 
Identification  Number).  OMB  Control 
No.  9000-0097.  in  all  correspondence. 

Dated  August  1. 1991. 
Bavacly  Faytoo, 

FAR  Secretariat 

[FR  Doc  91-18834  Filed  8-7-«l:  8:45  am] 

BILUNQ  CODE  a820-JC-M 


Defense  Logtsttcs  Agency 

Meeting:  Department  of  Defense 
Clothing  and  Textiles  Board 

AGENCY:  Defense  Logistics  Agency. 
Department  of  Defense. 

action:  Notice  of  open  meeting. 

summary:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463).  the 
Deputy  Director  for  Acquisition 
Management.  Defense  Logistics  Agency, 
announces  the  final  meeting  of  the 
Department  of  Defense  Clothing  and 
TexHles  (DoD  C&T)  Board.  This  is  an 
emergency  meeting  which  is  being  held 
to  meet  time  constraints  of  authorized 
tenure  of  the  Board. 

dates:  August  13. 1991. 

ADDRESS  AND  TUME:  The  Pentagon,  room 
3D1019,  Washington.  DC  1100-1145. 

FOR  FURTHER  MFORMATION  CONTACT 

Ms.  Maxine  James;  Quality  Assurance 
SpeciaUst,  Product  Quality  Management 
Division.  Defense  Logistics  Agency. 
Department  of  Defense.  Cameron 
Station,  Alexandria.  VA.  (202)  274-7141. 

suppLCMaiTARnr  mtormation:  Purpose 
of  the  meeting  is  to  present  the  final 


report  to  the  Under  Secretary  of  Defense 
(Acquisition). 

CapL  M.  J.  SdiihhvadrtBr,  USN. 

Executive  Secretary,  DoD  CS^T  Board. 
[FR  Doc.  91-18901  Filed  8-7-91;  8:45  am] 

BHJJNQ  COM  MSO-01-M 

DEPARTMENT  OF  EDUCATION 
[CFDA  No-  S4.mA] 

Full>rlgttt  Hays  Group  Projects  Abroad; 
InvMng  Applications  for  New  Aeiards 
Fiscal  Year  1992 

AOENCr.  Department  of  Education. 
action:  Notice  inviting  applications  for 
New  Awards  under  the  Fulbright-Hays 
Group  Projects  Abroad  program  for 
Fiscal  Year  1992. 

Purpose  of  Program:  The  Group 
Projects  Abroad  program  provides 
grants  to  institutions  of  higher 
education.  State  departments  of 
education,  and  private  nonprofit 
educational  organizations  to  support 
overseas  projects  in  training,  research, 
and  curriculum  development  in  modem 
foreign  languages  and  area  studies  by 
teachers,  students,  and  faculty  engaged 
in  a  common  endeavor. 

Eligible  Applicants:  Institutions  of 
higher  education.  State  departments  of 
education,  private  nonprofit  educational 
organizations,  and  consortia  of  such 
institutions,  departments,  and 
oi^anizations. 

Deadline  for  Transmittal  of 
Applications:  October  21, 1991. 

Applications  Available:  August  30. 
1991. 

Available  Funds:  The  Administration 
has  requested  $2,220,000  for  this 
program  of  FY  1992.  However,  the  actual 
level  of  funding  is  contingent  upon  final 
congressional  action. 

Estimated  Range  of  Awards:  $40,000 
to$200.00a 

Estimated  A  verage  Size  of  A  wards: 
$69JX)a 

Estimated  Number  of  Awards:  32. 

Project  Period-  5  weeks  to  12  months. 

Applicable  Regulations:  (a)  Higher 
Education  Programs  in  Modem  Foreign 
Language  Training  and  Area  Studies — 
Group  Projects  Abroad  program.  34  CFR 
part  664;  and  (b)  Education  Department 
General  Administrative  Regulations 
(EDGAR),  34  CFR  parts  74.  75.  77. 80. 81. 
82.  85  and  86. 

Priorities:  Section  664.32  of  the 
regulations  governing  the  Group  Projects 
Abroad  program  provides  for  the 
establishment  of  funding  priorities  for 
this  program.  These  priorities  will  be 
applied  in  accordance  with  the 
provisions  of  the  Education  Department 


General  Administrative  Regulations 
(EDGAR),  34  CFR  75.105. 

Pursuant  to  34  CFR  75.105(c)(2).  the 
Secretary  gives  a  competitive  preference 
to  applications  that  meet  the  following 
priority.  Short-temi  seminars  that 
develop  the  improve  foreign  language 
and  area  studies  at  elementary  and 
secondary  schools.  The  Secretary  may 
award  up  to  5  points  to  applications  that 
address  this  priority  in  a  particularly 
effective  way.  These  points  are  in 
addition  to  any  points  the  apphcation 
earns  under  the  selection  criteria  for  tbe 
pro-am. 

Pursuant  to  34  CFR  75.105fc)(3).  the 
Secretary  also  establisiies  an  absohite 
preference  for  applications  that  meet 
one  of  the  following  priorities.  The 
priorities  are  the  follovtdng  world  areas: 
(1)  Sub-Saharan  Africa;  (2)  Latin 
America  and  the  Caribbean;  (3)  East 
Asia;  (4)  Southeast  Asia  and  the  Pacific; 
(5)  Eastern  Europe  and  the  U.S.S.R.;  (6) 
the  Near  East  and  North  Africa:  or  (7) 
South  Asis.  All  available  funds  for  this 
program  will  be  reserved  solely  for 
applications  that  meet  this  priority. 
Applications  that  propose  projects 
focusing  on  Western  Europe  or  Canada 
will  not  be  funded. 

For  Applications  or  Information 
Contact  Lungching  Chiao  or  Gwendolyn 
Weaver,  Telephone  (202)  708-7238,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  room  3052,  ROB-3, 
Washington,  DC  20202-5332.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Relay  Service  at  1-800- 
877-8339  (in  the  Washington,  DC  area 
code,  telephone  706-9300  between  8  a.m. 
and  7  p.m..  Eastern  time). 

Audioritr.  22  U.S.C  2452(b)(6). 

Dated:  August  1, 1991. 
Miciiaal  \.  Fanall. 

Acting  Aaaistant  Secretary  for  Posttecondary 
Education. 
[FR  Doc  91-18605  Piled  B-7-«l:  fc46  amj 

MLLSta  COOC  40S»4»-H 


[CFDA  Noa.  M.A16  and  U.^Sa] 

Undergraduate  Internationa!  Studies 
and  Foreign  Language  Program  and 
the  Business  and  International 
Education  Program;  Invning 
Appllcationa  for  Fiscal  Year  1992  Naw 
Awards 

agency:  Department  of  Edecation. 

ACTION:  Combined  notice  inviting 
applications  for  Fiscal  Year  1992  New 
Awards  under  the  Undergraduate 
International  Studies  and  Foreign 
Language  Program  and  the  Business  and 
International  Education  Program. 
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Purpose 

Applications  are  invited  for  new 
awards  for  Fiscal  Year  1992  under  title 
VI  of  the  Higher  Education  Act  of  1965, 
as  amended  (the  HEA),  for  the 
Undergraduate  International  Studies 
and  Foreign  Language  Program  (34  CFR 
part  658]  and  the  Business  and 
International  Education  Program  (34 
CFR  part  661). 

The  Undergraduate  International 
Studies  and  Foreign  Language  Program 
provides  grants  to  strengthen  and 
improve  undergraduate  instruction  in 
international  studies  and  foreign 
languages  in  the  United  States. 


The  Business  and  International 
Education  Program  provides  grants  to 
enhance  international  business 
education  programs  and  to  expand  the 
capacity  of  the  business  community  to 
engage  in  international  economic 
activities. 

Deadlines  for  Transmittal  of 
Applications:  For  the  Undergraduate 
International  Studies  and  Foreign 
Language  Program — November  4. 1991, 
and 

For  the  Business  and  International 
Education  Program — November  8, 1991. 

Deadlines  for  Intergovernmental 
Review:  For  the  Undergraduate 
International  Studies  and  Foreign 
Language  Program — January  6, 1992,  and 


For  the  Business  and  International 
Education  Program — January  7, 1992. 

Applications  Available:  September  3. 
1991. 

Eligible  Applicants:  For  the 
Undergraduate  International  Studies 
and  Foreign  Language  Program,  eligible 
applicants  are  institutions  of  higher 
education,  combinations  of  institutions 
of  higher  education,  and  public  and 
private  nonprofit  agencies  and 
organizations,  including  professional 
and  scholarly  associations. 

For  the  Business  and  International 
Education  Program,  eligible  applicants 
are  institutions  of  higher  education. 


International  Education  Programs 

Title  and  CFDA  number 

Available 
funds 

Estimated  range  of  awards 

Estimated 
size  of 
awards 

Estimated 

number  of 

awards 

Project  period  In  months 

Undefgraduate  Intemattoral  Studies  and  Foreign 
Language  Program  (CFDA  No.  84.016). 

Busiriess  and  International  Education  Program 
(CFDA  fto.  84.153). 

$1,350,000 
1,095,000 

$30,000  to  $75.000 

$40,000  to  $100,000 

$54,000 
$73,000 

25 
15 

2410  36. 
24. 

Applicable  Regulations:  (a) 
Undergraduate  International  Studies 
and  Foreign  Language  Program,  34  CFR 
parts  655  and  658;  (b)  Business  and 
International  Education  Program,  34  CFR 
parts  655  and  661;  and  (c)  Education 
Department  General  Administrative 
Regulations,  34  CFR  parts  74,  75.  77,  79. 
82,  85  and  86. 

For  Applications  or  Information 
Contact  Christine  Corey 
(Undergraduate  International  Studies 
and  Foreign  Language  Program), 
telephone  (202)  708-7283,  and  Susanna 
C.  Easton  (Business  and  International 
Education  Program),  telephone  (202) 
708-7283.  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  room  3053, 
ROB-3,  Washington,  DC  20202-5332. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Dual  Relay  Service 
at  1-800-877-8339  (in  the  Washington, 
DC  area  code,  telephone  708-9300 
between  8  a.m.  and  7  p.m..  Eastern 
time). 

Authority:  Undergraduate  International 
Studies  and  Foreign  Language  Program. 
(20  U.S.C.  1124) 

Business  and  International  Education 
Program. 

(20  U.S.C.  1130-1130b) 

Dated:  August  1. 1991. 

Michael  J.  Fanell, 

Acting  Assistant  Secretary  for  Poatsecondary 
Education. 

[FR  Doc.  91-18804  Filed  8-7-91:  8:45  am) 

KUJNO  COOC  4000-OV.M 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Technology 
Center  Financial  Assistance  Award; 
West  Virginia  Univ.— Grant 

agency:  Department  of  Energy  (DOE), 
Morgantown  Energy  Technology  Center. 

action:  Notice  of  noncompetitive 
fmancial  assistance  application  for  a 
grant  to  West  Virginia  University. 

SUMMARY:  Based  upon  a  determination 
pursuant  to  10  CFR  600.7(b)(2)(i)(B), 
which  authorizes  an  award  to  be  made 
if  the  activity  is  being  or  would  be 
conducted  by  the  applicant  using  its 
own  resources  or  those  donated  or 
provided  by  third  parties;  however,  DOE 
support  of  that  activity  would  enhance 
the  public  beneHts  to  be  derived  and 
DOE  knows  of  no  other  entity  which  is 
conducting  or  is  planning  to  conduct 
such  an  activity  the  DOE,  Morgantown 
Energy  Technology  Center,  gives  notice 
of  its  plans  to  award  a  twelve  (12) 
month  Research  Grant  to  West  Virginia 
University,  Morgantown,  West  Virginia 
in  the  approximate  amoimt  of  $72,000  for 
research  entitled  "Ground  Movements 
Associated  with  Gas  Hydrate 
Production." 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Diane  Roth,  U.S.  Department  of 
Energy,  Morgantown  Energy  Technology 
Center.  P.O.  Box  880,  Morgantown.  WV 


26507-0880.  Telephone:  (304)  291-4090, 
Grant  No.:  DE-FG21-91MC28080. 

SUPPLEMENTARY  INFORMATION:  The 

pending  award  is  based  on  an 
application  for  a  research  project 
entitled.  "Ground  Movements 
Associated  with  Gas  Hydrate 
Production"  which  was  submitted  by 
West  Virginia  University.  The  general 
objective  of  the  research  project  is  to 
perform  modeling  of  subsidence  caused 
by  hydrate  dissociation.  The 
investigation  will  be  based  on  the 
theories  of  continuum  mechanics  and 
thermomechanical  behavior  of  frozen 
geo-materials. 

Issued:  July  30, 1981. 
Louie  L  Calaway. 

Director,  Acquisition  and  Assistance 

Division,  Morgantown  Energy  Technology 

Center. 

[FR  Doc.  91-18893  Filed  8-7-01;  8:45  am] 

BttJJNG  COM  M50-01-M 

Conservation  and  Renewable  Energy 

Renewable  Energy  and  Energy 
Efficiency  Joint  Ventures  Advisory 
Committee;  Notice  of  Open  Meeting 

Under  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463.  86  Stat. 
770).  notice  is  hereby  given  of  the 
following  meeting:  NAME:  Renewable 
Energy  and  Energy  Efficiency  Joint 
Ventures  Advisory  Committee. 


Date  and  Time:  August  27 
a.m.-5  p.m.,  August  28, 1991 
p.m. 

Place:  The  Key  Bridge  Ma 
Lee  Highway,  Rosslyn,  VA 

Contact-  Elaine  S.  Guthrii 
Technical  Assistance  (CE-E 
Conservation  and  Renewah 
U.S.  Department  of  Energy, 
DC  20585,  Telephone:  202/5 

Purpose  of  Committee:  Ti 
Secretary  of  Energy  on  the  i 
of  the  solicitation  and  evali 
criteria  for  joint  ventures,  a 
otherwise  carrying  out  his 
responsibilities  under  the  R 
Energy  and  Energy  Efficien 
V  Technology  Competitivenei 
(Pub.  L  101-218,  42  U.S.C.  1 

Tentative  Agenda:  Secon 
the  Committee.  Briefings  ar 
discussions  of: 

•  Discussion  of  a  Propos 
Structure  for  the  Joint  Vent 

•  Presentation  from  the  I 
Investment  Conununity 

•  Characteristics  of  the  I 
Solicitation 

•  Overview  of  Reports  t( 

•  Discussion  of  Criteria  i 
of  Joint  Venture  Projects 

•  Other  Matters  Requirii 
Consideration,  and  Public  ( 
Period. 

Public  Participation:  The 
open  to  the  public.  Written 
may  be  filed  with  the  Comi 
before  or  after  the  meeting 
the  public  who  wish  to  mal 
statements  pertaining  to  ag 
should  contact  Elaine  Guth 
address  or  telephone  numh 
above.  Requests  to  make  o 
presentations  must  be  rece 
prior  to  the  meeting;  reasoi 
provision  will  be  made  to  i 
statement  in  the  agenda.  T 
Chairperson  of  the  Commii 
empowered  to  conduct  the 
fashion  that  will  facilitate 
conduct  of  business. 

Transcripts:  The  transcri 
meeting  will  be  available  f 
review  and  copying  within 
the  Freedom  of  Informatioi 
Reading  Room,  lE-190,  Foi 
Building,  1000  Independeni 
S.W.,  Washington,  DC,  bel 
and  4  p.m..  Monday  throug 
except  Federal  holidays. 

Issued  at  Washington.  DC  c 
1991. 

Stephsn ).  Garvey, 
Deputy  Advisory  Committee  I 
Officer. 
(FR  Doc  91-18804  Filed  8-7-91 

WUMO  coot  MSO-tO-M 


/  Thursday,  August  8,  1991  /  Notices 


II 


Federal  Register  /  Vol.  56,  No.  153  /  Thursday.  August  8,  1991  /  Notices 


37693 


1  International 
provides  grants  to 
lal  business 
I  and  to  expand  the 
ness  community  to 
inal  economic 

msmittal  of 
[e  Undergraduate 
!8  and  Foreign 
-November  4, 1991, 

md  International 
-November  8, 1991. 
irgovemmental 
lergraduate 
8  and  Foreign 
-January  6, 1992,  and 

ucATiON  Programs 


For  the  Business  and  International 
Education  Program — January  7, 1992. 

Applications  Available:  September  3, 
1991. 

Eligible  Applicants:  For  the 
Undergraduate  International  Studies 
and  Foreign  Language  Program,  eligible 
applicants  are  institutions  of  higher 
education,  combinations  of  institutions 
of  higher  education,  and  public  and 
private  nonprofit  agencies  and 
organizations,  including  professional 
and  scholarly  associations. 

For  the  Business  and  International 
Education  Program,  eligible  applicants 
are  institutions  of  higher  education. 


inge  of  awards 

Estimated 
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awards 

Estimated 

number  o» 

awards 

Project  period  In  months 
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24. 

ENERGY 

y  Technology 
isistance  Award; 
—Grant 

t  of  Energy  (DOE), 
Technology  Center. 

incompetitive 
application  for  a 
lia  University. 


on  a  determination 
J00.7(b)(2){i)(B), 
award  to  be  made 
ig  or  would  be 
plicant  using  its 
3se  donated  or 
irties;  however,  DOE 
ity  would  enhance 
3  be  derived  and 
her  entity  which  is 
ming  to  conduct 
DOE,  Morgantown 
Henter,  gives  notice 
I  a  twelve  (12) 
nt  to  West  Virginia 
Dwn,  West  Virginia 
imount  of  $72,000  for 
round  Movements 
I  Hydrate 

lATION  CONTACT: 

Department  of 
I  Energy  Technology 
,  Morgantown,  WV 


26507-0880,  Telephone:  (304)  291-4090. 
Grant  No.:  DE-FG21-91MC28080. 

SUPPLEMENTARY  INFORMATION:  The 

pending  award  is  based  on  an 
application  for  a  research  project 
entitled,  "Ground  Movements 
Associated  with  Gas  Hydrate 
Production"  which  was  submitted  by 
West  Virginia  University.  The  general 
objective  of  the  research  project  is  to 
perform  modeling  of  subsidence  caused 
by  hydrate  dissociation.  The 
investigation  will  be  based  on  the 
theories  of  continuum  mechanics  and 
thermomechanical  behavior  of  frozen 
geo-materials. 

Issued:  July  30, 1961. 
Louie  L  Calaway, 

Director,  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center. 
[FR  Doc.  91-18893  Filed  8-7-01;  8:45  am] 

BttJJNO  CODE  M80-01-M 

Conservation  and  Renewable  Energy 

Renewable  Energy  and  Energy 
Efficiency  Joint  Ventures  Advisory 
Committee;  Notice  of  Open  Meeting 

Under  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  86  Slat, 
770),  notice  is  hereby  given  of  the 
following  meeting:  NAME:  Renewable 
Energy  and  Energy  Efficiency  Joint  , 
Ventures  Advisory  Committee. 


Date  and  Time:  August  27, 1991 9 
a.m.-5  p.m.,  August  28, 1991 9  a.m.-12 
p.m. 

Place:  The  Key  Bridge  Marriott,  1401 
Lee  Highway,  Rosslyn,  VA  22209. 

Contact  Elaine  S.  Guthrie,  Office  of 
Technical  Assistance  (CE-54), 
Conservation  and  Renewable  Energy, 
U.S.  Department  of  Energy,  Washington, 
DC  20585,  Telephone:  202/586-1719. 

Purpose  of  Odminittee:  To  advise  the 
Secretary  of  Energy  on  the  development, 
of  the  solicitation  and  evaluation 
criteria  for  joint  ventures,  and  on 
otherwise  carrying  out  his 
responsibilities  under  the  Renewable 
Energy  and  Energy  Efficiency 
X       Technology  Competitiveness  Act  of  1989 
(Pub.  L.  101-218,  42  U.S.C.  12005). 

Tentative  Agenda:  Second  Meeting  of 
the  Committee.  Briefings  and 
discussions  of: 

•  Discussion  of  a  Proposed  Financial 
Structure  for  the  Joint  Ventures  Program 

•  Presentation  from  the  Private 
Investment  Conununity 

•  Characteristics  of  the  Draft 
Solicitation 

•  Overview  of  Reports  to  Congress 

•  Discussion  of  Criteria  for  Selection 
of  Joint  Venture  Projects 

•  Other  Matters  Requiring  Committee 
Consideration,  and  Public  Comment 
Period. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  malce  oral 
statements  pertaining  to  agenda  items 
should  contact  Elaine  Guthrie  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral 
presentations  must  be  received  5  days 
prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  the 
statement  in  the  agenda.  The 
Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  within  30  days  at 
the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
S.W.,  Washington.  DC  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Wasliington,  DC  on  August  2. 
1991. 

SteplMii ).  Garvey, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc  91-18804  Filed  8-7-91:  8:45  a.m.] 
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Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  tt>e  Office  of  Management 
and  Budget 

aqency:  Energy  Information 

Administration 

ACTION:  Notice  of  requests  submitted  for 

review  by  the  Office  of  Management 

and  Budget 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  informaton  collectionfs)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperworlc  Reduction  Act  (Pub.  L  No. 
9&-511,  44  U.S.C.  3501  et  seq.).  The 
Usting  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperworic 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMB  doclcet  number  (if 
apphcable);  (4)  Collection  title;  (5)  Type 
of  request.  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
responses  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

dates:  Conunents  must  be  filed  by 
September  9, 1991.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Deslc  Officer  Usted 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  ^A  contact  listed 
below.) 

ADDRESSES:  Address  coments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 


POR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT,  jay 

Casselberry,  Office  of  Statistical 
Standards,  (El-73),  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 
SUPPLEMENTARY  INFORMATION: 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Energy  Information  Administraton. 

2.  EL\-876A/E. 
3.1905-0068. 

4.  Residential  Transportation  Energy 
Consumption  Survey. 

5.  Revision. 

6.  Triennial. 

7.  Voluntary. 

8.  Individuals  or  households. 

9.  3,000  respondents. 
10. 1  response. 

11.  .251  hours  per  response. 

12.  752  hours. 

13.  Forms  EIA-876A/E  will  provide 
information  on  the  number  and  types  of 
vehicles  per  household,  annual  mileage, 
gallons  of  fuel  consumed,  fuel  type  used, 
price  paid  for  fuel,  annual  fuel 
expenditures  and  fuel  efficiency  as 
measured  by  miles-per-gallon.  Data  will 
be  pubUshed.  Repsondents  are 
households. 

Authority:  Sec.  S(a).  5(b).  13(b).  and  52.  Pub. 
L  No.  93-275,  Federal  Energy  Administration 
Act  of  1974. 15  U.S.C.  764(a),  764(b),  772(b}. 
and  790a. 

Issued  in  Washington.  DC.  August  S,  1991. 
Yvonne  M.  Bishop, 

Director.  Statistical  Standards.  Energy 
Information  Administration. 
(FR  Doc  91-18805  Filed  8-7-91;  8:45  a.in.J 

nUMQ  coot  MW-01-H 


Federal  Energy  Regulatory 
Commission 

[Docket  Na  CS91-11-000] 

Mustang  Fuel  Corp.  and  Mustang  Fuel 
Corp.  of  Oklahoma;  Application  for 
SmaU  Producar  Carttficate 

August  1, 1991. 

Take  notice  that  on  July  18, 1991. 
Mustang  Fuel  Corporation  and  Mustang 
Fuel  Corporation  of  Oklahoma 
(Applicants)  of  2000  Classen  Center-800 
East.  Oklahoma  City,  Oklahoma  73106 
filed  an  application  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  and  \  157.40 
of  die  Commission's  regulations 
thereunder  for  a  small  producer 
certificate  of  public  convenience  and 
necessity  authorizing  the  sale  for  resale 
and  delivery  of  natural  gas  in  interstate 
commerce,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
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Cominiftsiofi  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
19, 1991.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.211  and  385.214).  All  protesU  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestanfs  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Conunission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Linu-ood  A.  Watsoa.  Jr., 
Acting  Secretary. 
[FR  Doc  91-18796  Filed  ft-7-91;  a45  amj 

BnXMO  COOC  6717-Ot-ll 


(Docket  Ko.  RP91-«5-004] 

Arkla  Energy  Retources;  Tartff  FHlng 

August  2. 1991. 

Take  Notice  that  on  July  29, 1991, 
Arkla  Energy  Resources  ("AER"),  a 
division  of  Arkla,  Inc.,  filed  revised  tariff 
sheets  to  Second  Revised  Volume  No.  1 
and  First  Revised  Volumn  No.  1-A  of  its 
FERC  Gas  Tariff  to  become  effective 
July  1, 1991.  AER  states  that  t.hese  tariff 
sheets  are  filed  in  order  to  comply  with 
the  Commission's  order  dated  July  22. 
1991,  which  required  AER  to  utilize  total 
annual  throughput  determinants, 
including  gathering  only  volumes,  to 
calculate  its  Order  528  commodity 
charge.  AER  states  that  a  copy  of  the 
accompanying  tariff  sheets  has  been 
served  on  all  jurisdictional  customers 
and  interested  state  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
625  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission's  rules 
of  practice  and  procedure,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  9, 1991.  Protests  will 
be  considered  by  the  Qmcussion  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

LoteD-CMbdi. 

Secretary. 

[FR  Doc.  91-18878  Filed  fr-7-81;  &4Sam] 

nujNO  cooe  sru-ot-ii 

[Doctat  Na  TAS2-1-32-«)0i 

Colorado  Interstate  Gas  Co.;  FUing  of 
Annual  Purchased  Gas  Adjustment 

August  2. 1991. 

On  July  31, 1991.  Colorado  Interstate 
Gas  Company  ("CIG  ")  filed  the 
following  proposed  tariff  sheets  to 
reflect  an  annual  purchased  gas 
adjustment  ( "PGA"): 

Eighth  Reviged  First  Revised  Sheet  No.  7.1 
Eighth  Re  vised  Fir«l  Revised  Sheet  Na  72. 
Eighth  Revised  First  Revised  Sheet  No.  ai 
Eighth  Revised  First  Revised  Sheet  No.  8.2 

CIG  requests  that  these  proposed 
tariff  sheets  be  made  effective  on 
October  1, 1991. 

CIG  notes  that  the  tariff  rates 
underlying  Eighth  Revised  First  Revised 
Sheet  Nos.  7.1  through  8.2  reflect  a  net 
0.51  cent  decrease  in  the  commodity  rate 
for  the  G-1,  P-1,  SG-1,  H-1,  F-1  and  PS- 
1  Rate  Schedules,  which  includes  a  1.48 
cent  decrease  in  the  current  adjustment 
attributable  to  projected  purchased  gas 
costs  for  the  quarter  beginning  October 
1. 1991,  and  a  0.97  cent  increase 
attributable  to  the  expiration  of  the 
current  "credit"  surcharge  (5.54  cents) 
on  September  30, 1991.  CIG  states  that 
there  is  no  change  in  the  Demand-1  or 
Demand-2  rates  because  it  currently 
does  not  incur  "as  billed"  charges  from 
its  suppliers.  CIG  states  that  the 
proposed  rates  compare  with  those  it 
filed  on  May  31. 1991,  in  Docket  No. 
TQ91-3-32,  which  rates  were  accepted 
by  Commission  Letter  Order  dated  July 
24, 1991,  to  become  effective  on  July  1, 
1991. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies,  and  the 
filing  is  available  for  pubhc  inspection 
at  CIG's  offices  in  Colorado  Spring, 
Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fde  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  >flE.,  Washington, 
DC  20426.  in  accordance  with  |5  385.211 
and  385.214  of  die  Commission's  Rules 
of  Practice  and  Procedure  {18  CFR 
385.214  and  385.211).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
August  22. 1991.  Protests  will  be 
considered  by  the  Cominission  in 
determiaing  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  hi  the  Public  Reference 

Room. 

Lois  D.  Cadiell. 

Secretory. 

[FR  Doc.  91-18879  Filed  8-8-91;  8:45  amJ 

BUJJNQ  COOC  1717-01-11 


[Oocl(»t  Na  Emi-4S7-000] 

Central  Maine  Power  Co.,  Order 
Conditionally  Accepting  Rates  as 
Modified  and  Notices  of  Termination, 
Ordering  Refunds  and  Payment  of 
Additional  RHng  Fees  Announcing 
Policy  Concemhig  ttte  Timing  of 
Electric  Rate  Filinga 

Issued  August  2. 1991. 

Background 

On  May  1991,  Central  Maine  Power 
Company  (Central  Maine)  filed  14 
agreements  providing  for  the  separate 
sale  of  short-term  capacity  and  energy 
from  Central  Maine  to  each  of  the 
following  entities:  Boston  Edison 
Company  (Boston  Edison), 
Massachusetts  Mimicipal  Wholesale 
Electric  Company  (MMWEC).  Public 
Service  Company  of  New  Hampshire 
(PSNH),  New  England  Power  Company 
(NEPCO).  and  Canal  Electric  Company 
(Canal).  The  agreements  involve  sales 
varying  in  duration  from  one  month  to 
18  months.  Service  for  these 
transactions  commenced  on  various 
dates  between  May  1. 1987  and  June  1. 
1990,  and  terminated  on  various  dates 
between  October  31, 1987  and  October 
31, 1990.  Central  Maine  asserts  that: 

All  sales  have  occurred  on  mutually  agreed 
terms  and  conditions,  determined  by  arms'- 
leiigth  negotiation  as  evidenced  by  the 
executed  agreements  filed  herewith. 

The  charges  for  capacity  were  separately 
negotiated  for  each  transaction  and  vary  with 
market  conditions  at  the  time  each  agreement 
was  entered  into. 

Energy  charges  in  each  instance  were 
(Central  Maine's]  actual  unit  fuel  costs  for  the 
energy  sold.' 


■  Central  Maine  Flting  at  2.  Central  Maine  adds 
that  rales  for  two  of  the  nef^atod  tromartkins 
(sales  to  PSNH  and  to  NEPCO  in  CXtober  1988) 
included  a  transmission  component  of  $15.79  per 
lew/year  (pro-rated  monthly).  Central  Maine  state* 
that  this  transmission  rate  is  identical  to  (he  r«M 
filed  by  CaotraJ  Maine  and  socepted  by  the 
Commission,  for  separate  transmission  service 
furnished  to  PSNH  and  to  Boston  Edison  covering 
the  same  period  of  time  (Central  Maine  Rate 
Schedule  FERC  No.  67).  Id. 


In  support  of  these  asserdc 
Maine  refers  to  a  number  of  I 
Commission's  recent  orders  i 
market-based  rates.*  Central 
claims  that  the  14  agreement 
here  meet  the  criteria  for  Coi 
approval  set  forth  in  those  ot 
Because  Central  Maine  requi 
approval  for  the  rates  as  mat 
Central  Maine  has  submitted 
service  data. 

Central  Maine  also  reques 
the  Commission's  notice  and 
requirements  to  permit  the  a{ 
to  become  effective  as  of  the 
service  commenced  under  e£ 
agreement.  18  CFR  35.3(a).  C 
Maine  claims  that  the  one-to 
delay  in  filing  the  14  agreem< 
"inadvertent  and  unintentior 
Maine  further  argues  that  go 
exists  to  grant  the  requested 
because  of  the  "consensual  i 
tertn  nature  of  the  transactio 
short  notice  on  which  most  c 
sales  commenced,  and  the  pi 
business."' 

Because  service  under  eac 
agreements  terminated  prior 
Maine's  filing.  Central  Maim 
notice  of  termination  for  eac 
agreement.  Central  Maine  al 
waiver  of  the  notice  requirer 
the  proposed  notices  of  term 
become  effective  on  the  datt 
agreements  expired  by  their 
Finally,  Central  Maine  requc 
of  the  Commission's  regulati 
concerning  the  filing  of  cost- 
data.* 

Notice  of  Central  Maine's 
published  in  the  Federal  Ke\ 
comments,  protests,  and  intt 
due  on  or  before  June  19. 19( 
were  filed. 

Discussion 

As  discussed  below,  we  w 
conditionally  accept  Central 
rates  as  modified  pursuant  t 
Further,  we  will  order  refuni 
interest  pursuant  to  IB  CFR 

We  note  that  service  undc 
the  agreements  at  issue  coni 
before  the  agreements  were 
The  Commission  has  on  sev 
occasions  expressed  its  dise 

'  Central  Maine  Transmittal  l«tt( 
inter  alio,  Cleveland  Electric  lllumir 
FERC  I  81,172  (1991);  Central  Maine 
FERC  I  61.488  (1990);  Commonweali 
Umited  Partnership,  51  FERC  t  81.* 
Service  Company  of  Indiana,  Inc.  [f 
349.  51  FERC  H  61.367,  order  on  rehe 
Energy,  Inc.,  Opinion  No.  349-A.  S2 
(1990). 

>  Central  Maine  Filing  at  7. 

MSCFRSS.13. 

'  S6  FR  27006  (1991). 
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protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  hi  the  Public  Reference 
Room. 

LoisaOulieB. 

Secretary. 

[FR  Doc.  91-18879  Filed  B-8-91;  8:45  am) 
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[Ooclcat  Na  Emi-4S7-000] 

Central  Maine  Power  Co.,  Order 
Conditionally  Accepting  Rates  as 
Modified  and  Notices  of  Termination, 
Ordering  Refunds  and  Payment  of 
Addlttonal  Filing  Fees  Announcing 
Policy  Concerning  ttie  Timing  of 
Electric  Rate  Filings 

Issued  August  2, 1991. 

Background 

On  May  1991.  Central  Maine  Power 
Company  (Central  Maine)  filed  14 
agreements  providing  for  the  separate 
sale  of  short-term  capacity  and  energy 
h-om  Central  Maine  to  each  of  the 
following  entities:  Boston  Edison 
Company  (Boston  Edison), 
Massachusetts  Municipal  Wholesale 
Electric  Company  (MMWEC).  Public 
Service  Company  of  New  Hampshire 
(PSNH),  New  England  Power  Company 
(NEPCO).  and  Canal  Electric  Company 
(Canal).  The  agreements  involve  sales 
varying  in  duration  &om  one  month  to 
18  months.  Service  for  these 
transactions  commenced  on  various 
dates  between  May  1. 1987  and  June  1. 
1990,  and  terminated  on  various  dates 
between  October  31. 1987  and  October 
31, 1990.  Central  Maine  asserts  that: 

All  sales  have  occurred  on  mutually  agreed 
terms  and  conditions,  determined  by  arms'- 
leiigth  negotiation  as  evidenced  by  the 
executed  agreements  filed  herewith. 

The  charges  for  capacity  were  separately 
negotiated  for  each  transaction  and  vary  with 
market  conditions  at  the  time  each  agreement 
was  entered  into. 

Energy  charges  in  each  instance  were 
(Central  Maine's]  actual  unit  fuel  costs  for  the 
energy  add.' 


■  Central  Maine  Filing  at  2.  Central  Maine  adds 
that  rales  for  two  of  the  ne;^atod  tronsiirtk<ns 
(sales  to  PSNH  and  to  NEPCO  in  October  1988) 
included  a  transmission  component  of  $15.79  per 
Itw/year  (pro-rated  monthly).  Central  Maine  state* 
that  this  transmission  rate  is  identical  to  the  nH 
filed  t>y  CaotraJ  Maine  and  accepted  by  iIm 
Commission,  for  separate  transmission  servica 
furnished  to  PSNH  and  to  Boston  Edison  covering 
the  same  period  of  lime  (Central  Maine  Rata 
Schedule  FERC  No.  87).  Id. 


In  support  of  these  assertions.  Central 
Maine  refers  to  a  number  of  the 
Commission's  recent  orders  accepting 
market-based  rates.*  Central  Maine 
claims  that  the  14  agreements  submitted 
here  meet  the  criteria  for  Commission 
approval  set  forth  in  those  orders. 
Because  Central  Maine  requests 
approval  for  the  rates  as  market-based. 
Central  Maine  has  submitted  no  cost  of 
service  data. 

Central  Maine  also  requests  waiver  of 
the  Commission's  notice  and  filing 
requirements  to  permit  the  agreements 
to  become  effective  as  of  the  date 
service  commenced  under  each 
agreement.  18  CFR  35.3(a).  Central 
Maine  claims  that  the  one-to-four-year 
delay  in  filing  the  14  agreements  was 
"inadvertent  and  unintentional."  Central 
Maine  further  argues  that  good  cause 
exists  to  grant  the  requested  waivers 
because  of  the  "consensual  and  short- 
teita  nature  of  the  transactions,  the 
short  notice  on  which  most  of  these 
sales  commenced,  and  the  press  of  other 
business."* 

Because  service  under  each  of  the  14 
agreements  terminated  prior  to  Central 
Maine's  filing,  Central  Maine  submits  a 
notice  of  termination  for  each 
agreement.  Central  Maine  also  requests 
waiver  of  the  notice  requirement  so  that 
the  proposed  notices  of  termination  may 
become  effective  on  the  dates  the 
agreements  expired  by  their  own  terms. 
Finally,  Central  Maine  requests  waiver 
of  the  Commission's  regulations 
concerning  the  filing  of  cost-of-service 
data.* 

Notice  of  Central  Maine's  filing  was 
published  in  the  Federal  Register,'  with 
comments,  protests,  and  interventions 
due  on  or  before  June  19, 1991.  None 
were  filed. 

Discussion 

As  discussed  below,  we  will 
conditionally  accept  Central  Maine's 
rates  as  modified  pursuant  to  this  order. 
Further,  we  will  order  refunds,  with 
interest  pursuant  to  16  CFR  35.19a. 

We  note  that  service  under  all  14  of 
the  agreements  at  issue  concluded 
before  the  agreements  were  even  filed. 
The  Commission  has  on  several 
occasions  expressed  its  disapproval  of 


*  Central  Maine  Transmittal  Letter  at  2-3,  citing, 
inter  alia.  Cleveland  Electric  Illuminating  Co.,  55 
FERC  I  61.172  (1991);  Central  Maine  Power  Co.  53 
FERC  I  61.465  (1990);  Commonwealth  Atlantic 
Umited  Partnership.  51  FERC  I  61.386  (1990):  Public 
Service  Company  of  Indiana.  Inc.  [PSI).  Opinion  No. 
348,  51  FERC  1  61,367,  order  on  rehearing,  PSI 
Energy,  Inc.,  Opinion  No.  349-A.  52  FERC  !  61 J80 
(1990). 

■  Central  Maine  Filing  at  7. 

♦18  CFR  35.13. 

»  56  FR  27005  (1991). 


parties  transacting  business  in  violation 
of  the  Federal  Power  Act  (FPA)  and  the 
Commission's  regulations.'  Section 
205(c)  of  the  FPA  requires  that 
agreements  for  jurisdictional 
transmission  and  sales  be  on  file  with 
the  Commission.^ 

In  Portland  General  Exchange,  Inc. 
(PGE-PGX),*  the  Commission  stated: 

[Wje  do  not  look  favorably  upon  utilities 
undertaking  sales  such  as  these  in  violation 
of  the  section  205  FPA  requirement  that  a  rate 
schedule  be  on  file  for  any  wholesale  sale  in 
interstate  commerce.  H  is  particularly 
troublesome  in  a  case  such  as  this,  where 
non-traditional  rates  are  being  sought  for  a 
long-term  power  sale  and  our  ability  to 
effectively  remedy  the  defect  in  the  rates  is 
restricted  as  a  result  of  the  sales  taking  place 
without  Commission  approval.* 

The  reasoning  in  PCE-PCX  appUes  a 
fortiori  here:  in  PGE-PGX.  the  filing 
utility  delayed  filing  a  single,  30-year 
transaction  until  11  months  after  service 
began.  Here,  Central  Maine  has  delayed 
the  filing  of  14  separate  agreements 
under  which  service  commenced 
between  one  and  four  years  before  the 
date  of  filing;  further,  service  under  all 
14  agreements  is  now  complete.  Central 
Maine's  stated  explanation  for  its  delay 
in  filing,  focusing  on  the  "short-term," 
"consensual"  nature  of  the  transactions 
and  the  "press  of  other  business," 
simply  does  not  excuse  its 
noncompliance  with  the  explicit  filing 
requirements  of  the  FFA  and  our 
regulations. 

More  recently,  In  Central  Vermont 
Public  Service  Corporation  (Central 
Vermont),'"  the  Commission  stated  that 
prior  Commission  approval  is  absolutely 
necessary  in  order  for  parties  to  receive 
approval  of  non-traditional  rates.  * '  In 
that  case.  Central  Vermont  completed 
several  transactions  prior  to  filing  an 
application  for  Commission  approval, 
provided  service  at  non-traditional 
rates,  and  failed  to  support  adequately 
the  rates  embodied  in  the  submitted 
agreements.** 


•  Most  recently,  in  Nevada  Power  Company,  55 
FERC  1  81,379  at  62,153  n.14  (1991),  we  expresaed 
our  concern  at  the  "increasing  number  of  rate  filing* 
made  long  after  the  parties  have  undertaken  new 
obligtions."  We  cautioned  filing  utilities  "that  wre 
may  not  be  a*  generous  in  the  future  in  finding  good 
cause  to  grant  waiver  if  presented  witK  intar  alia. 
unexplained  filing  delay*." 

">  16  U.&C  824d(c)  (1966). 

•  51  FERC  1  61.106  (1990).  order  granting 
clarification  51  FERC  \  61.379  (1990).  order 
accepting  compliance  filing.  53  FERC  \  61,216 
(1980). 

•  51  FERC  at  61.246  n«7. 
10  S4  FERC  1  61,153  (1981). 
■•/(y.  at  61.484-65. 

»  A/,  at  61.484. 


We  find  that  Central  Maine's  filing 
presents  a  situation  comparable  to  that 
in  Central  VeiwonL^*  Additionally,  we 
note  that  despite  the  Commission's 
statements  in  PCE-PCX  and  in  Central 
Vermont,  Central  Maine  apparently 
continued  to  see  no  Immediate  need  to 
file  the  14  agreements.  Accordingly,  as 
in  Central  Vermont,  we  will  direct 
Central  Maine  to  revise  its  rates  for  the 
14  transactions  to  a  level  reflecting  a  100 
percent  contribution  to  the  fixed  costs  of 
the  facilities  used  to  provide  the  service 
We  will  accordingly,  also  direct  Central 
Maine  to  refund  all  amounts  it  has 
collected  in  excess  of  the  revised  rates, 
together  with  interest  calculated  in 
accordance  writh  the  Commission's 
regulations."* 

In  addition,  we  shall  require  Central 
Maine  to  pay  the  appropriate  filing  fees, 
which  would  have  been  applicable  to 
the  timely  filing  of  the  14  agreements. 
Central  Maine  paid  $2,970,  the 
appropriate  amount  for  a  single  filing 
made  after  October  11. 1990.  the 
effective  date  of  the  Commission's  new 
filing  fee  structure. '  •  However,  since  all 
of  the  transactions  should  have  been 
filed  prior  to  that  date,'*  Central  Maine 
must  pay  the  fees  applicable  under  the 
old  fee  structure.  Thus,  we  shall  require 
Central  Maine  to  submit  filing  fees  in 
the  amount  of  $89,850  [14  agreements, 
times  the  applicable  filing  fee  ($6,630). 
less  $2,970).  plus  interest  (calculated  in 
accordance  with  the  Commission's 
regulations)  accrued  from  the  dates  the 
applicable  fees  should  have  been  paid. 
We  shall  accept  the  rates  only  on  the 
condition  that  this  fee  is  paid  within  45 
days  of  the  date  of  this  order. 

Furthermore,  strictly  based  on  Central 
Maine's  agreement  to  the  above 
conditions  we  find  that  good  cause 
exists  to  grant  a  waiver  of  the  notice 
requirements  (for  the  filing  of  the  rates 
as  well  as  the  notices  of  termination). 

Policy  ConcemLng  the  flming  of  Electric 
Rate  rUings 

Under  section  205(d)  of  the  FPA  all 
jurisdictional  rates  must  be  filed  with 
the  Commission  in  a  timely  manner,  in 
accordance  with  part  35  of  the 


'•  Central  Vermont  wa«  l**ued  on  February  15, 
1981,  mote  than  three  month*  before  the  filing  In 
thi*ca*«. 

■*  See  16  CFR  35.10*.  Refund*  will  be  deferred 
until  the  Commi**ion  accept*  Central  Maine'* 
compliance  filing. 

>  •  See  Reviaion  of  Rate  Schadula  FiUng*  undar 
Sections  205  and  206  of  the  Fadanl  Potvar  Act 
Order  No  527.  55  Federal  Reglstar  41jaa  8S  FBIC 1 
eiM3  (FERC  Statutes  and  Regolatioa*  1 SOSOO) 
(1990),  clanfted.  Order  No.  527-A.  BS  Padaral 
Reglsler  3.029.  54  FERC  1 61.034  (FERC  Statute*  and 
Regulations  1  3a912)  (1981). 

••TSSaald. 
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Commission's  regulations.  The  statute 
and  the  Commission's  regulations  also 
give  the  Commission  the  discretion  to 
allow  rates  to  take  effect  with  less  than 
sixty-days'  notice  for  good  cause 
shown.'  ^  As  noted  above,  in  several 
recent  cases  public  utilities  have 
delayed  tendering  rate  filings  to  the 
Commission  until  after  service  has 
begun,  and  in  some  cases,  as  here, 
completed.  Such  delay  has  occurred  in 
instances  where  utilities  have  sought  to 
justify  their  rates  on  a  cost  basis,  as  well 
as  in  instances  where  non-traditional 
(market-based]  rates  have  been 
requested.  Delay  in  tendering  rate  filings 
can  place  the  Commission  in  a  difTicuit 
position,  regardless  of  whether  the  rates 
are  cost-  or  market-based.  However,  this 
problem  is  most  acute  when  market- 
based  rates  are  requested.  Timing  is 
critical  in  such  cases.  The  Commission 
cannot  cure  a  defective  market  or 
market  process  retroactively.  Therefore, 
all  rates  submitted  on  a  non-traditional 
basis  must  be  filed  with  the  Commission 
at  least  60  days  before  the  expected 
date  of  commencement  of  service,  in 
accordance  with  §  35.3(a)  of  the 
Commission's  regulations.'" 
Furthermore,  only  in  extreme 
circumstances  will  we  consider 
exercising  our  discretion  to  waive  the 
sixty-day  notice  requirement  for  non- 
traditional  rate  filings. 

To  the  extent  utilities  are  transacting 
under  existing  agreements  embodying 
non-traditional  rates  that  have  not  yet 
been  filed  with  the  Commission,  we 
hereby  announce  that  such  utilities  have 
60  days  after  publication  of  this  order  in 
the  Federal  Register  to  file  such  rates.'* 
We  will  permit  the  seller  to  recover  no 
more  than  a  100  percent  contribution  to 
fixed  costs  as  described  above  from  the 
date  service  commenced  until  the  date 
the  Commission  accepts  the  rates.  We 
will  require  refunds,  with  interest 
pursuant  to  18  CFR  35.19a  (1991),  for  all 
amounts  in  excess  thereof.  However, 
with  respect  to  all  non-traditional  rates 
that  are  not  timely  filed  and  are  filed 
more  than  60  days  after  publication  of 
this  order  in  the  Federal  Register,  the 
Commission  will  permit  the  seller  to 
recover  no  more  than  the  variable 
operation  and  maintenance  (O&M)  costs 
from  the  date  service  commenced  until 
the  date  the  Commission  accepts  the 
rates  and  will  require  refunds,  with 


■ '  See  18  U5.C  824<Hd)  (t988):  18  CFR  35 Jta). 
35.11;  see  aho.  e,g,  San  Diego  Gaa  S' Electric  Co.  ». 
FERC.  904  F  2d  727.  731  (DC  Or  1990):  City  of 
Girard  v.  FERC,  790  FAl  919,  925  (D.C.  Clr.  1986). 

'•18CFF35J(a). 

"  Thia  policy  applies  to  aervlce  uodar  new 
agreements  and  tn  oo  way  aUecU  our  cuirent 
policies  regarding  increases  in  rale*  uiuier  existiitg 
agreements  currently  on  file. 


interest  pursuant  to  18  CFR  35.19a.  for 
all  amounts  in  excess  thereof. 

In  addition,  the  Commission  is 
announcing  a  similar  policy  with  respect 
to  traditional  cost-based  rates.  We  are 
aware  of  the  argument  that,  due  to  the 
need  to  respond  quickly  to  market 
changes  and  opportunities  for 
coordination,  in  some  cases  transactions 
must  begin  before  the  utility  has  a 
chance  to  file  the  rate  reflecting  the 
transaction  with  the  Commission.  While 
this  argument  has  some  merit,  we  note 
that  many  utilities  have  managed  to 
avoid  this  problem  by  having  tariffs  on 
file  that  permit  transactions  to  be 
negotiated  subject  to  a  cap  of  100 
percent  contribution  to  fixed  costs.  The 
Commission  has  allowed  market-based 
pricing  under  a  similar  tariff  in  PSI,  note 
2,  supra.  Such  tariffs  give  the  selling 
utility  the  flexibility  to  respond  to 
market  opportunities  while  satisfying  its 
obligation  to  have  its  rate  on  file.  While 
we  do  not  want  to  discourage  these 
tj'pes  of  short-term  coordination 
transactions,  we  cannot  allow  utilities  to 
ignore  our  regulations. 

Chu-  regulations  require  rates  to  be 
filed  60  days  before  the  expected  date  of 
commencement  of  service,  in 
accordance  with  S  35.3  of  the 
Commission's  regulations.  Only  upon 
good  cause  shown  will  we  grant  waiver 
of  the  sixty-day  notice  requirement  for 
cost-based  rate  filings.  Accordingly,  to 
the  extent  that  utilities  are  transacting 
under  agreements  embodying  cost- 
based  rates  that  have  not  yet  been  filed 
with  the  Commission,  we  hereby 
announce  that  such  utilities  have  60 
days  after  publication  of  this  order  in 
the  Federal  Register  to  file  such  rates.  If 
the  rates  are  filed  within  60  days  of 
publication  of  this  order,  we  will  permit 
the  seller  to  recover  no  more  than  a  100 
percent  contribution  to  fixed  costs. 
However,  with  respect  to  all  cost-based 
rates  that  are  not  timely  filed  and  are 
filed  more  than  60  days  after  publication 
of  this  order  in  the  Federal  Register,  the 
Commission  will  permit  the  seller  to 
recover  no  more  than  the  variable  0»M 
costs  from  the  date  service  commenced 
until  the  date  the  Commission  accepts 
the  rates.  The  Commission  will  order 
refunds,  with  interest  pursuant  to  18 
CFR  35.19(a).  for  all  amounts  in  excess 
thereof. 

The  Commission  Orders 

(A)  Central  Maine's  agreements  and 
notices  of  termination  are  hereby 
conditionally  accepted  as  modified,  as 
discussed  in  the  body  of  this  order. 

(B)  Waiver  of  the  Commission's  notice 
requirements  is  hereby  granted  for  the 
filing  of  the  rates  and  the  notices  of 


termination,  as  discussed  in  the  body  of 
this  order. 

(C)  Central  Maine  is  hereby  directed 
to  file  revised  rates  reflecting  changes 
discussed  in  the  body  of  this  order 
within  45  days  of  the  date  of  issuance  of 
this  order,  if  a  request  for  rehearing  is 
pending  at  the  expiration  of  the  45-day 
period,  such  filing  shall  be  made  within 
15  days  of  the  date  the  Commission 
disposes  of  the  rehearing. 

(D)  Central  Maine  is  hereby  directed 
to  refund  all  amounts  received  in  excess 
of  the  revised  rates  determined  in 
accordance  with  Ordering  Paragraph  (C) 
above,  within  15  days  of  the  date  the 
Commission  accepts  Central  Maine's 
compliance  filing  plus  interest 
calculated  in  accordance  with  18  CFR 
35.19a. 

(E)  Central  Maine  is  hereby  directed 
to  file  a  refund  report  within  15  days  of 
making  the  appropriate  refunds 
pursuant  to  Ordering  Paragraph  (D). 
above. 

(F)  Central  Maine  is  hereby  directed 
to  submit,  within  45  days  of  the  date  of 
issuance  of  this  order,  additional  filing 
fees  in  the  amount  of  $89,850.  as 
discussed  in  the  body  of  this  order,  plus 
interest  calculated  in  accordance  with 
18  CFR  35.19a.  However,  if  a  request  for 
rehearing  is  pending  at  the  expiration  of 
the  45-day  period,  the  additional  filing 
fees  shall  be  paid  within  15  days  of  the 
date  the  Commission  disposes  of  the    • 
rehearing. 

(G)  The  Secretary  shall  promptly 
pubUsh  a  copy  of  this  order  in  the 
Federal  Register. 

By  the  Commission. 
Lois  D.  Casheil. 
Secretary. 
(FR  Dot  91-18877  Filed  8-7-91: 845  am) 
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[Docket  Na  RP91-12-001] 

Granite  State  Gas  Transmission,  Inc.; 
Compliance  Filing 

August  2, 1991. 

Take  notice  that  on  July  31, 1991. 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State).  300  Friberg  Parkway. 
Westborough,  Massachusetts  01581- 
5039  filed  the  revised  tariff  sheets  Hsted 
below  in  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  for  effectiveness 
on  August  1, 1991: 

Fourth  Reviwd  Sixth  Revised  Sheet  No.  21 
Revised  First  Revised  Sheet  No.  36 

According  to  Granite  State,  the 
revised  tariff  sheets  listed  above  are 

filed  in  compliance  with  a  Stipulation 
and  Agreement  in  Docket  No.  RP91-12- 
000  approved  by  the  Commission  in  an 


order  issued  July  25, 1991.  It  i 
that  the  Stipulation  and  Agre 
uncontested  settlement  of  Gr 
State's  restatement  rate  filing 
State  further  states  that,  in  tb 
settlement  it  agreed  to  reduc 
gas  components  in  the  Comm 
of  its  Rate  Schedules  CD-I  a 
sales  to  Bay  State  Gas  Comp 
Northern  Utilities,  Inc.,  respe 
effective  on  the  first  day  of  tl 
following  Commission  appro 
settlement  It  is  further  state< 
reduction  in  the  non-gas  com 
the  Commodity  rate  for  sales 
results  in  an  equivalent  redu( 
Overrun  Rates  for  sales.  Ace 
Granite  State  states  that  the 
tariff  sheets  submitted  with  i 
reflect  the  agreed  upon  reduc 
non-gas  components  of  its  sa 
and  the  Overrun  Rates  for  sa 

According  to  Granite  State 
its  filing  were  served  upon  iti 
customere,  all  interveners  in 
RP91-12-000  and  the  regulate 
commission  of  the  states  of  N 
Hampshire  and  Massachuset 

Any  person  desiring  to  pro 
filing  should  file  a  protest  wii 
Federal  Energy  Regulatory  C 
825  North  Capitol  Street,  NE. 
Washington,  DC  20426,  in  ac< 
with  rule  211  of  the  Commiss 
of  practice  and  procedure  18 
385.211.  Al!  such  protests  she 
on  or  before  August  9, 1991. 1 
be  considered  by  the  Commit 
determining  the  appropriate  i 
taken,  but  will  not  serve  to  ni 
protestants  parties  to  the  pro 
Copies  of  this  filing  are  on  fil 
Commission  and  are  availabi 
inspection. 


(FR  Doc.  91-18880  Filed  »-7-«;  I 
I  COM  sriT-OVH 


[Docket  Na  QT91-6-000] 

Northwest  Pipeline  Corp.;  F 
No.  493  Etoctronic  Filing 

August  1. 1991. 

Take  notice  that  on  Octobc 
Northwest  Pipeline  Corporati 
(Northwest)  tendered  for  filir 
Sheet  Nos.  1  through  303  to  it 
Gas  Tariff,  Second  Revised  \ 
1  (which  supersedes  First  Re' 
Volume  No.  1);  and  Original  I 
1  through  602  to  its  FERC  Gai 
First  Revised  Volume  No.  1-; 
supersedes  Original  Volume 
The  purpose  of  this  filing  is  U 
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termination,  as  discussed  in  the  body  of 
this  order. 

(C)  Central  Maine  is  hereby  directed 
to  file  revised  rates  reflecting  changes 
discussed  in  the  body  of  this  order 
within  45  days  of  the  date  of  issuance  of 
this  order.  If  a  request  for  rehearing  is 
pending  at  the  expiration  of  the  45-day 
period,  such  filing  shall  be  made  within 
15  days  of  the  date  the  Commission 
disposes  of  the  rehearing. 

(D)  Central  Maine  is  hereby  directed 
to  refund  all  amounts  received  in  excess 
of  the  revised  rates  determined  in 
accordance  with  Ordering  Paragraph  (C) 
above,  within  15  days  of  the  date  the 
Commission  accepts  Central  Maine's 
compliance  filing  plus  interest 
calculated  in  accordanoe  with  18  CFR 
35.19a. 

(E)  Central  Maine  is  hereby  directed 
to  file  a  refund  report  within  15  days  of 
making  the  appropriate  refunds 
pursuant  to  Ordering  Paragraph  (D), 
above. 

(F)  Central  Maine  is  hereby  directed 
to  submit,  within  45  days  of  the  date  of 
issuance  of  this  order,  additional  filing 
fees  in  the  amount  of  $89,650,  as 
discussed  in  the  body  of  this  order,  plus 
interest  calculated  in  accordance  with 
18  CFR  35.19a.  However,  if  a  request  for 
rehearing  is  pending  at  the  expiration  of 
the  45-day  period,  the  additional  filing 
fees  shall  be  paid  within  15  days  of  the 
d.qte  the  Commission  disposes  of  the 
rehearing. 

(G)  The  Secretary  shall  promptly 
pubUsh  a  copy  of  this  order  in  the 
Federal  Register. 

By  the  Commission. 
Lois  a  Cathell. 
Secretary. 
[FR  Dot  91-18877  Filed  8-7-©l:  8^*5  am] 

BOUNQ  CODE  f717-01-M 


[Docket  No.  RP91-12-001] 

Granite  State  Gas  Transmission,  Inc.; 
Compliance  Filing 

August  2, 1991. 

Take  notice  that  on  July  31, 1991, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State).  300  Friberg  Parkway, 
Westborough.  Massachusetts  01581- 
5039  filed  the  revised  tariff  sheets  Hsted 
below  in  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  for  effectiveness 
on  August  1, 1991: 

Fourth  ReviMd  SUth  Revitad  Sheet  No.  21 
Revised  First  Revised  Sheet  No.  36 

According  to  Granite  State,  the 
revised  tarifi'  sheets  listed  above  are 
filed  in  compliance  with  a  Stipulation 
and  Agreement  in  Docket  No.  RP91-12- 
000  approved  by  the  Commission  in  an 


order  issued  July  25, 1991.  It  is  stated 
that  the  Stipulation  and  Agreement  is  an 
uncontested  settlement  of  Granite 
State's  restatement  rate  filing.  Granite 
State  further  states  that,  in  the 
settlement  it  agreed  to  reduce  the  non- 
gas  components  in  the  Commodity  Rates 
of  its  Rate  Schedules  CD-I  and  CD-2  for 
sales  to  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.,  respectively, 
effective  on  the  first  day  of  the  month 
following  Commission  approval  of  the 
settlement  It  is  further  stated  that  the 
reduction  in  the  non-gas  component  of 
the  Commodity  rate  for  sales  also 
results  in  an  equivalent  reduction  of  the 
Overrun  Rates  for  sales.  Accordingly. 
Granite  State  states  that  the  revised 
tariff  sheets  submitted  with  its  filing 
reflect  the  agreed  upon  reductions  in  the 
non-gas  components  of  its  sales  rates 
and  the  Overrun  Rates  for  sales. 

According  to  Granite  State,  copies  of 
its  filing  were  served  upon  its 
customers,  all  interveners  in  Docket  No. 
RP91-12-000  and  the  regulatory 
commission  of  the  states  of  Maine.  New 
Hampshire  and  Massachusetts. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NK.. 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  rules 
of  practice  and  procedure  18  CFR 
385.211.  Al!  such  protests  should  be  filed 
on  or  before  August  9, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoUD.CmM1. 

Secretary. 


(FR  Doa  91-18880  Filed  fr-7-01: 8:45  am) 
I  COM  Sri7-0VH 


(Docket  Na  QT91-«-000] 

Norttmest  Pipeline  Corp.;  FERC  Order 
No.  493  Electronic  Filing 

August  1. 1991. 

Take  notice  that  on  October  25. 1990, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  Original 
Sheet  Nos.  1  through  303  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1  (which  supersedes  First  Revised 
Volume  No.  1);  and  Original  Sheet  Nos. 
1  through  602  to  its  FERC  Gas  Tariff, 
First  Revised  Voltune  No.  1-A  (whitji 
supersedes  Original  Volume  No.  1-A). 
The  purpose  of  this  filing  is  to  reflle 


Northwest's  tariff  electronically,  as 
required  by  FERC  Order  No.  493. 
Northwest  states  that  copies  of  the  filing 
were  mailed  to  all  of  its  jurisdictional 
customera  and  affected  state 
commissions. 

The  Conunission,  by  letter  order  dated 
November  21, 1990,  accepted  and 
suspended  the  above  referenced  tariff 
sheets,  permitting  them  to  become 
effective  November  25, 1990,  subiect  to 
refimd  and  further  review. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW..  Washington. 
DC  20428,  in  accordance  with  rule  214 
and  211  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  must  be  filed  on  or  before 
August  18, 1991.  Protects  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Unwood  A.  Wataoo.  Jr., 

Acting  Secretary. 

[FR  Doc.  91-18795  Filed  8-7-91;  MS  am) 

MLUNQ  COOK  trt7-S1-li 


[Docket  Na  TQ91-»-66-000) 
Questar  Pipeline  Co.;  Rate  Change 

August  2, 1991. 

Take  notice  that  on  July  31, 1991, 
Questar  Pipeline  Company  tendered  for 
filing  and  acceptance  to  its  FERC  Gas 
Tariff  to  be  effective  September  1. 1991. 
First  Revised  Thirteenth  Revised  Sheet 
No.  12,  Original  Volume  No.  1. 

Questar  states  that  the  purpose  of  this 
filing  is  to  adjust  the  purchased  gas  cost 
under  Questar's  sale-for-resale  Rate 
Schedule  CD-I  effective  September  1, 
1991. 

Questar  states  that  the  First  Revised 
Thirteenth  Revised  Sheet  No.  12  shows 
a  commodity  base  cost  of  purchased  gas 
as  adjusted  of  $2.74201 /Dth  which  is 
$0.22590  lower  than  the  currently 
effective  rate  of  $2.96791 /Dth.  The 
demand  base  cost  of  purchased  gas  as 
adjusted  increased  $0iXXn3/Dth  from 
$0.00601 /Dth  to  $0.00614/Dth. 

Questar  states  that  it  has  provided  a 
copy  of  the  filing  to  Mountain  Fuel 
Supply  Company  and  interested  state 
public  service  commissions. 


Any  person  desiring  to  protest  said 
fihng  should  file  a  |m)test  with  the 
Federal  Energy  Regulatory  Conunission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20428,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and  385Jni. 
All  such  protests  should  be  filed  on  or 
before  August  9, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc  91-18881  Filed  8-7-91: 8:45  Sffl) 

HUJNO  coot  (717-01-11 


[Protect  Na  10813-000;  West  Virglnis] 

Town  of  Summersvfle,  WV;  Nodoe 
Dedartng  Application  Ready  for 
Environmental  Analysia 

August  1. 1991. 

Take  notice  that  the  application  for 
hcense  for  the  Summersviile  Project  Na 
10813,  is  ready  for  environmental 
analysis  and  comments  are  sought  on 
the  merits  of  the  application. 

The  Commission  directs,  pursuant  to 
t  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8, 1991,  56  FR  23108 
(May  20, 1991)),  that  al!  comments. 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  00  days  from  the 
date  of  this  notice  (including  mandatory 
and  recommended  terms  and  conditiona 
or  prescriptions  pursuant  to  sections 
4(e).  18,  30(c)  of  the  Federal  Power  Act 
(FPA),  and  section  405(d)  of  the  Public 
Utility  Regulatory  Policies  Act  the  Fish 
and  Wildlife  Coordination  Act,  the 
National  Historic  Preservation  Act  the 
Historical  and  Archeological 
Preservation  Act.  the  National 
Environmental  Policy  Act,  and  other 
applicable  statutes).  All  reply  comments 
must  be  filed  with  the  Commission 
within  105  days  from  the  date  of  this 
notice. 

The  Commission  has  received 
comments  and  recommendations  from 
the  West  Virginia  Division  of  Natural 
Resources  dated  March  14  and  15, 1991, 
and  the  U.S.  Department  of  the  Interior. 
Office  of  the  Secretary,  dated  March  1, 
1991,  in  response  to  the  public  notice  of 
the  application  issued  on  January  11, 
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1991:  these  agencies  need  not  refile  their 
previous  comments  and 
recommendations. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS."  "REPLY 
COMMENTS," 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address  and  telephone  number  of 
the  person  submitting  the  filing;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  /Vny  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission,  room 
1027.  at  the  above  address.  Each  filing 
must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  and  any  affected  resource 
agencies  and  Indian  tribes. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008.  Requests  for  additional 
procedures  and  replies  to  such  requests 
may  be  filed  in  accordance  with  18  CFR 
4.34  (a)  and  (c). 

You  are  advised  to  contact  Michael 
Dees  on  (202)  219-2807,  if  you  have  any 
questions  about  this  notice. 

Linwood  A.  Watton,  Jr., 

Acting  Secretary. 

[PR  Doc.  91-18794  Piled  8-7-91;  8:45  am] 

WUJNQ  COOC  (TIT-OI-M 


[Docktt  Not.  RP90-8-006  and  RP9<>-8-0071 

Transcontinental  Gas  Pipeline 
Corporation;  Informal  Settlement 
Conference 

August  1, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  August  9. 1991,  at 
9:30  a.m.,  in  the  Commission  offices.  810 
First  Street,  NE..  Washington,  DC  20426. 
for  the  purpose  of  exploring  the  possible 
settlement  of  issues  related  to  Transco's 
Mobile  Bay  Pipeline  Facilities. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Sandra  J.  Delude  (202)  208-2161. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  91-18792  Filed  8-7-91;  8:45  am] 
BILUNO  CODE  tTU-OI-H 


[Docket  No.  TQ9 1-3-56-000] 

Valero  Interstate  Transmission  Co.; 
Proposed  Ctiange  In  FERC  Gas  Tariff 

August  2, 1991. 

Take  notice  that  Valero  Interstate 
Transmission  Company  ("Vitco"),  on 
July  31, 1991,  tendered  for  filing  the 
following  tariff  sheet  as  required  by 
Orders  483  and  483-A  containing 
changes  in  Purchased  Gas  Cost  Rates 
pursuant  to  such  provisions: 

FERC  Gas  Tariff.  Original  Volume  No.  2 
38th  Revised  Sheet  No.  6 

Vitco  States  that  this  filing  reflects 
changes  in  its  purchased  gas  cost  rates 
pursuant  to  the  requirements  of  Orders 
483  and  483-A.  Vitco  states  that  the 
change  in  rates  to  Rate  Schedule  S-3 
includes  an  increase  in  purchased  gas 
cost  of  $0.1630  per  MMBtu. 

The  proposed  effective  date  of  the 
above  filing  is  September  1. 1991.  Vitco 
requests  a  waiver  of  any  Commission 
order  or  regulations  which  would 


prohibit  implementation  by  September  1, 
1991. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  9. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoU  D.  CasheU, 
Secretary. 

[FR  Doc.  91-18882  Filed  8-7-91;  8:45  am] 
■iLLmo  CODE  (Tir-ei-ii 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  ttie  Week  of  June 
21  Through  June  28,  1991 

During  the  Week  of  June  21  through 
June  26, 1991,  the  applications  for  relief 
listed  in  the  appendix  to  this  notice  were 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 

Under  DOE  procedural  regulations  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  agrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 

Dated:  August  2, 1991. 
Thomas  O.  Mann, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  ol  June  21  through  June  28.  1991] 


Date 


June  21.  1991. 


Name  and  k)cation  of  appUcant 


Amoto   I/Washington,   National   He«um/WashinQ- 
lon.  Olympia.  WashMigloa 


CaaeNa 


RM21-2S3.  RM21- 
2S4 


Typeot  submisaion 


Request  for  modlfication/resdsaion  in  the  Amoco  I  A  Naf  I  Helium 
Second  Stage  Refund  Proceedkig.  If  Grmtted  The  06/08/84  S 
01/13/86  Decisions  and  Orders  (Case  Nos.  R021-56  and 
RQ2-236)  issued  to  the  State  of  Washington  would  tw  modified 
regarding  the  State's  application  tor  refund  submitled  in  the 
Anxxx)  A  Nationai  Helmm  secorxl  stage  refurxl  proceeding. 


List 


Mav2e.  1991. 


Tnaoo/Gerstmi 


Refund  Appucations  Ri 

[Week  o(  June  21  to  June  28, 


Data 
received 

Name  Qif  refund 

proceediog/neme  ol 

refund  applicant 

06/21/91-. 
08/24/91 .. 
06/24/91 ... 
06/24/91 ... 

American  Cyanamid  Co. 

Arax  Gas  Statioo 

Muiadeipnia  FMctilc  Co- 
Corey  Oil  Co 

06/26/91  _. 
06/24/91 ... 

06/27/91 ... 

06/27/91 .. 
06/21/91 

thru  06/ 

28/91. 

Gem  Oil  Company..... 
Oefenae  Fuel  St<>ply 

Center. 
Fan  River  Housing 

Authority. 

Mapleton  School  Oist 

Texaco  Refund 

l! 

06/21/91 
thru  06/ 
2S/»1. 

Crude  0«  Refund 
applications  received. 

06/21/91 
ttmioe/ 
28/91. 

Gulf  Oil  Refund 

06/21/91 
thniOe/ 
28/91. 

Atlantic  Richfield 

Refund  appknations 
received. 

(FR  Doc.  91-18896  Filed  8-7-91;  8 

BILUNQ  COOE  MSO-OI-M 

Western  Area  Power  Admin 

Salt  Lake  City  Area  Integrati 
Proposed  Single-issue  Powi 
Adjustment 

agency:  Western  Area  Powe: 
Administration,  DOE. 

ACTION:  Notice  of  proposed  S 
City  area  integrated  projects  i 
power  rate  adjustment. 

summary:  The  Western  Area 
Administration  (Western)  is  { 
single-issue  rate  increase  for 
from  the  Salt  Lake  City  Area 
Projects  (Integrated  Projects) 
December  1. 1991,  and  extend 
through  the  end  of  FY  1992  or 
regular  rate  adjustment  (sche 


/  Thursday.  August  8,  1991  /  Notices 


M)06  and  RP9<X-«-0071 

jas  Pipeline 
null  Settlement 


an  informal 
ice  will  be  convened 
)n  August  9. 1991,  at 
mmission  offices,  810 
ashington,  DC  20426, 
fxploring  the  possible 
}  related  to  Transco's 
e  Facilities, 
fined  by  18  CFR 
articipant  as  defined 
i],  is  invited  to  attend, 
become  a  party  must 
ind  receive 
iirsuant  to  the 
lations  (18  CFR 

Formation,  contact 
02)  208-2161. 

Ir.. 

id  8-7-91;  8:45  ami 


56-000] 

ransmlsslon  Co.; 
in  FERC  Gas  TarHf 


Valero  Interstate 
jany  ("Vitco"),  on 
■ed  for  filing  the 
;t  as  required  by 
-A  containing 
ed  Gas  Cost  Rates 
0  visions: 

jinal  Volume  No.  2 
).  6 

this  filing  reflects 
lased  gas  cost  rates 
lirements  of  Orders 
0  states  that  the 
late  Schedule  S-3 
e  in  purchased  gas 
i^MBtu. 

ictive  date  of  the 
jmberl,  1991.  Vitco 
f  any  Commission 
which  would 


prohibit  implementation  by  September  1, 
1991. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  |§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  9. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

UU  D.  CasheU. 
Secretary. 
[PR  Doc.  91-18882  Filed  8-7-91:  8:45  am] 

mUJNO  CODE  niT-OI-M 


Office  of  Hearing*  and  Appeals 

Cases  Filed  During  the  Weeic  of  June 
21  Through  June  28, 1991 

During  the  Week  of  June  21  through 
June  28, 1991,  the  applications  for  relief 
listed  in  the  appendix  to  this  notice  were 
filed  with  the  O^ice  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 

Under  DOE  procedural  regulations  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  agrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 

Dated:  August  2, 1991. 
Thomas  O.  Mann, 

Acting  Director.  Office  of  Hearings  and 
Appeals. 


Office  of  Hearings  and  Appeals 

trough  June  28.  1991] 


Na 


253.  RM21- 


Type  o(  aubmiMion 


Request  lor  modlfication/resdaaion  In  ttte  Amoco  I  8  Nat'l  Malum 
Secofid  Stage  Refund  Proceeding  /f  Granted:  The  06/08/84  8 
01/13/88  Decisions  and  Orders  (Case  No*.  RQ21-56  and 
RQ2-236)  issued  to  ttie  State  of  Washington  would  be  modWed 
regarding  the  Stale's  appkcabon  lor  refund  sutxnittad  in  the 
Amoco  A  National  Helium  second  stage  refund  proceeding. 
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List  of  Cases  Received  by  the  Office  of  Hear(ngs  and  Appeals— Continued 

[Week  ol  June  21  throu^  June  28, 1991] 


Mav2S.  1901. 


Nana  and  location  o(  appHcanl 


Taxaco/Garstmann  Taxaoo,  Boaaler.  LxMlsiana . 


CaaaNo. 


RR321-73 


Type  ol  aubmlaalon 


RaquatI  tor  modHication/ rescission  m  »ie  Texaco  Refund  Pro- 
oaadbig-  if  Gnrtu<t  Ttia  O&/10/81  DecMon  and  Order  (Caaa 
Na  RF321-149S3)  iaauad  to  Gerstmann  Texaco  would  ba 
wodlftad  regarding  trie  Arm's  appbcatwn  lor  refund  submitiad  in 
Iha  Taataoo  refund  procaadfcig. 


Refund  Applications  Received 

[Waak  o(  June  21  to  June  28, 1991] 


Dale 

Name  of  refund 

proceedhig/name  of 

CasaNa 

returxJ  vipicant 

06/21/91  -. 

RF336-14 

06/24/91 .. 

Arax  Gas  Station 

RF329-5 

06/24/01 ... 

Muladelphia  Elwi^tnc  Co- 

RF336-5 

06/24/91 ... 

Corey  OK  Co 

RF315- 
10149 

06/26/91  -. 

RF33a-30 

06/24/91 ... 

Dafenae  Fuel  Supply 
Center. 

RF328-310 

06/27/91 ... 

Fan  River  Housing 
Authority. 

RF338-ie 

06/27/91 .. 

Mapteton  School  Oist — 

RF272-125 

06/21/91 

Texaco  Refund 

RF321- 

thniOe/ 

applications  received. 

15780 

28/91. 

ttwu 

RF321- 

16194 

06/21/91 

Crude  OS  Refund 

RF272- 

thniOe/ 

appacations  received. 

89428 

28/91. 

Siru 

RF272- 

89441 

06/21/91 

Gulf  Oil  Refund 

RF30&- 

Ihnj06y 

appKcations  received. 

17081 

28/91. 

thni 

RF300- 

17132 

06/21/91 
thniOe/ 

Aflarrtic  Richfield 

RF304- 

neiund  appacations 

12307 

28/91. 

received. 

thni 

RF304- 

12352 

[FR  Doc.  91-18896  Filed  8-7-91;  8:45  am) 
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Westeiti  Area  Power  Administnrtfon 

Salt  Lake  City  Area  Integrated  Projecta 
Proposed  Single-issue  Power  Rate 
Adjustment 

agency:  Western  Area  Power 
Administration,  DOE. 

action:  Notice  of  proposed  Salt  Lake 
City  area  integrated  projects  single-issue 
power  rate  adjustment. 

summary:  Tlie  Western  Area  Power 
Administration  (Western)  is  proposing  a 
single-issue  rate  increase  for  firm  power 
from  the  Salt  Lake  City  Area  Integrated 
Projects  (Integrated  Projects)  beginning 
December  1. 1991.  and  extending 
through  the  end  of  FY  1992  or  until  a 
regular  rate  adjustment  (scheduled  for 


July  1, 1992)  is  put  in  place,  whichever 
occurs  first.  The  Integrated  Project 
consist  of  the  Colorado  River  Storage 
Project  (CRSP),  the  Collbran  Project,  and 
the  Rio  Grande  Project,  which  have 
been  integrated  for  marketing  and 
power  ratesetting  purposes.  The  rate 
increase  is  neeed  on  an  expedited  basis 
to  cover  the  cost  of  increased  purchased 
power  that  will  be  required  as  the 
operation  of  Glen  Canyon  Dam  is 
modified  by  release  constraints  (interim 
releases).  These  interim  releases  are 
presently  anticipated  to  be  placed  in 
effect  by  the  Department  of  the  Interior 
in  the  near  future. 

The  interim  releases  are  intended  to 
Improve  environmental  conditions 
downstream  of  Glen  Canyon  Dam  by 
changing  the  present  operation  of  the 
Glen  Canyon  Dam  and  powerplant.  The 
interim  releases  are  intended  to  stay  in 
effect  until  implementation  of  the 
Secretary  of  the  Interior's  Record  of 
Decsion  associated  with  the  Glen 
Canyon  Dam  Environmental  Impact 
Statement  ciurently  scheduled  for 
October  1993.  Alternative  proposals  for 
interim  releases  are  being  recommended 
by  the  Bureau  of  Reclamation 
(Reclamation)  and  others.  Under 
Western's  proposal  for  interim  releases, 
additional  purchase  power  costs  could 
amount  to  $7  million  in  FY  1992.  Other 
proposals  could  result  in  additional 
purchase  power  costs  of  as  much  as  $30 
million  in  FY  1992.  For  purposes  of  this 
notice,  additional  purchase  power  cost 
of  $22.7  million  were  used  to  establish 
theproposed  rate  increase. 

The  proposed  power  rate  increase 
would  amount  to  an  additional  capacity 
charge  of  $.70  per  kilowatt-month  (kW- 
month)  for  a  total  capacity  charge  of 
$3.78/kW-month.  An  additional  energy 
charge  of  1.65  mills  per  kilowatthour 
(mills/kWh)  for  a  total  charge  of  8.9 
mills/kWh,  which  would  result  in  a 
proposed  combined  rate  increase  of  3.3 
mill/kWh  (17.8  mills  total)  calculated  at 
a  58.2-percent  load  factor.  The  proposed 
rate  increase  would  become  effective 
December  1, 1991.  This  increase  is  22.8 
percent  over  the  existing  combined  rate 
of  14.S  mills/kWh  calculated  at  a  load 
factor  of  58.2  percent,  which  is 
composed  of  a  $3.oe/kW-month  capacity 


charge  and  a  7.25  mills/kWh  energy 
charge. 

An  explanation  of  the  need  for  this 
single/issue  rate  increase  due  to  interim 
releases  and  the  methodology  used  in 
developing  the  proposed  rate  will  be 
distributed  to  Integrated  Projects  power 
customers  and  other  interested  parties 
following  publication  of  this  notice. 

Customers  and  interested  parties  are 
invited  to  comment  on  the  proposed 
rates  and  methodology. 

The  proposed  Integrated  Projects  firm 
power  rate  adjustment  is  a  major  rate 
adjustment  because  annual  Integrated 
Projects  sales  are  normally  more  than 
100  million  kilowatthours.  Therefore,  in 
accordance  with  the  Procedures  for 
Public  Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions  (10  CFR  part  903),  a  public 
information  forum  and  a  pubhc 
comment  forum  wrill  be  held;  however, 
due  to  the  need  to  expedite  this  rate 
process,  the  consultation  and  comment 
period  will  be  shortened. 

Following  review  of  public  conunents. 
Western  will  recommend  final  proposed 
rates  to  the  Deputy  Secretary  of  Energy 
to  be  placed  in  effect  on  an  interim  basis 
prior  to  submission  to  the  Federal 
Energy  Regulatory  Commission  (FERC) 
for  approval  on  a  final  basis. 

DATES:  The  consultation  and  comment 
period  will  begin  with  pubbcation  of  this 
notice  in  the  Federal  Register  and  will 
end  on  September  24. 1991. 

A  public  information  forum,  at  which 
Western  will  outline  the  methodology 
used  in  developing  the  proposed  rate 
increase  and  answer  questions,  will  be 
held  at  the  Red  Lion  Inn,  255  South  West 
Temple,  Salt  Lake  City,  Utah,  at  9:30 
a.m.  on  September  9, 1991.  Immediately 
following  the  information  forum,  a 
public  comment  forum  will  be  held  at 
which  Western  will  receive  oral  and 
written  comments.  Thse  forums  will  be 
transcribed  by  a  court  reporter.  Written 
comments  should  be  received  by  the  end 
of  the  consultation  and  comment  period 
to  be  assured  consideration.  For 
comments  or  futher  information  contact: 
Mr.  Lloyd  Greiner,  Area  Manager,  Salt 
Lake  City  Area  Office,  Western  Area 
Power  Administration.  P.O.  Box  11606, 
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Salt  Lake  City.  UT  84147-0606,  (801)  524- 
5493. 

SUPPt£MENTARY  INFORMATION:  Power 
rates  for  the  Integrated  Projects  are 
established  pursuant  to  the  DOE 
Organization  Act  of  August  4, 1977.  42 
U.S.C.  7101,  et  seq.;  the  Reclamation  Act 
of  1902.  ch.  1093.  372  Stat  388  (1902).  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c);  and  other 
acts  specifically  applicable  to  the 
projects  involved. 

By  Delegation  Order  No.  0204-108. 
effective  December  14. 1983  (48  FR 
55664).  as  amended  May  30, 1986  (51  FR 
19744).  reassigned  by  DOE  Notice 
1110.29  dated  October  27, 1988.  and 
clarified  by  Secretary  of  Energy  Notice 
SEN-10-89  dated  August  3, 1989,  and 
subsequent  revisions,  the  Secretary  of 
Energy  delegated  (1)  the  authority  on  a 
nonexclusive  basis  to  develop  long-term 
power  and  transmission  rates  to  the 
Administrator  of  Western;  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  in  effect  on  an  interim  basis 
to  the  Deputy  Secretary  of  DOE;  and  (3) 
the  authority  to  confirm,  approve,  and 
place  in  effect  on  a  final  basis,  to 
remand,  or  to  disapprove  such  rates  to 
FERC. 

The  procedures  for  public 
participation  in  rate  adjustments  for 
power  and  transmission  service 
marketed  by  Western  at  10  CFR  part  903 
were  published  in  the  Federal  Register 
at  50  FR  37835  on  September  18, 1985. 

Availability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  proposed 
rate  are  available  for  inspection  and 
copying  at  the  Salt  Lake  City  Area 
Office,  257  East  200  South,  suite  475,  Salt 
Lake  City,  Utah. 

Environmental  Compliance 

In  compliance  Mrith  the  National 
Environmental  Policy  Act  of  1969, 
Council  of  Environmental  Quality 
Regulations  (40  CFR  parts  1500  through 
1508),  and  DOE  guidelines  published  at 
52  FR  47662  on  December  15. 1987. 
Western  will  conduct  an  environmental 
evaluation  of  the  Integrated  Projects 
rate  adjustment  and  develop  the 
appropriate  level  of  environmental 
documentation  prior  to  the 
implementation  of  any  rate  increase. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601.  et  seq.)  each 
agency,  when  required  by  5  U.S.C.  553  to 


publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  conunent  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance,  the  initiation  of 
the  proposed  rate  relates  to 
nonregulatory  services  provided  by 
Western  at  a  particular  rate.  Under  5 
U.S.C.  601(2),  rules  of  particular 
applicability  relating  to  rates  or  services 
are  not  considered  rules  within  the 
meaning  of  the  Act.  Because  the 
proposed  rates  are  of  limited 
applicability.  Western  believes  that  no 
flexibility  analysis  is  required. 

Determination  Under  Executive  Order 
12291 

DOE  has  determined  that  this  is  not  a 
major  rule  because  it  does  not  meet  the 
criteria  of  Section  1(b)  of  Executive 
Order  12291  (46  FR  13193,  published 
February  19, 1981).  In  addition.  Western 
has  an  exemption  from  Sections  3.  4, 
and  7  of  Executive  Order  12291,  and 
therefore,  will  not  prepare  a  regulatory 
impact  statement. 

Issued  at  Golden.  Colorado,  August  1, 1991. 
WiUiam  H.  Clagett. 
Administrator. 
[FR  Doa  91-18897  Filed  S-7-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3982-7] 

Enhanced  Monitoiing  and  Compliance 
Certification  Program 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  document  availability 
and  of  public  meeting. 

summary:  The  EPA  is  planning  to 
propose  regulations  on  enhanced 
monitoring  and  compliance  certification 
as  required  by  section  702(b)  of  the 
Clean  Air  Act  Amendments  of  1990  (the 
Amendments).  These  regulations  will 
apply  to  all  major  stationary  sources  as 
defined  under  the  provisions  of  the 
Clean  Air  Act  and  will  impose  new 
requirements  on  those  sources  related  to 
monitoring  and  submission  of 
compUance  certifications. 

Because  of  the  broad  application  of 
this  regulation  and  the  complexities  of 
the  issues  it  will  address.  EPA  believes 
that  the  many  parties  potentially 
affected  by  the  regulation  should  have 
an  opportunity  to  discuss  the  issues 
raised  by  the  regulation  with  EPA  in 
advance  of  EPA's  formal  proposal  of  the 
regulation.  This  notice  announces  the 


public  availability  of  a  public 
information  document  and  EPA's  intent 
to  conduct  a  one-day  public  meeting  to 
discuss  some  of  the  issues  of  particular 
concern  to  the  parties  that  will  be 
ejected  by  the  regulation.  In  addition, 
the  Agency  will  accept  written 
comments  on  the  public  information 
document  provided  that  comments  are 
received  by  August  30, 1991.  The  Agency 
plans  to  use  this  process  to  obtain  public 
comment  before  developing  and 
promulgating  a  proposed  regulation. 

dates:  The  public  meeting  will  be  held 
August  22, 1991  from  8:30  a.m.  to  5  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  ).W.  Marriott  Hotel  at 
National  Place  in  Washington,  DC,  1331 
Permsylvania  Avenue  NW.,  (202)  393- 
2000.  Participants  should  advise  the 
hotel  that  they  are  attending  the  EPA 
meeting  on  the  enhanced  monitoring  and 
compUance  certiHcation  regulation. 

To  assist  EPA  in  planning  the  public 
meeting,  persons  interested  in  attending 
should  contact  Ms.  Julia  Rottman,  Public 
Meeting  Coordinator,  at  (804)  979-3700. 
telefax  (804)  296-2860.  Perrin  Quarles 
Associates,  Inc..  501  Faulconer  Drive, 
suite  2-D,  Charlottesville,  Virginia 
22901,  to  give  their  name  and  affiliation. 
Please  register  by  August  19, 1991. 

COMMENTS:  Written  comments  are  due 
on  or  before  August  30, 1991.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  Dockets  Section  (A- 
131),  Attention:  Docket  No.  A-91-52. 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW..  Washington,  DC 
20460. 

AVAILABILITY  OF  PUBUC  INFORMATION 
DOCUMENT.  The  public  information 
document  on  enhanced  monitoring  and 
compUance  certification  is  available  for 
copying  from  the  docket  (address 
below).  Please  refer  to  "PubUc 
Information  Document:  Enhanced 
Monitoring  and  CompUance 
Certification."  A  reasonable  fee  may  be 
charged  for  copying  multiple  copies. 

docket:  Docket  No.  A-91-52  is 
available  for  pubUc  inspection  and 
copying  between  8:30  a.m.  and  3:30  p.m., 
Monday  through  Friday,  at  EPA's  Air 
Docket  Section,  Waterside  MaU,  room 
1500, 1st  floor,  401  M  Street  SW.. 
Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Steven  Rapp  at  (703)  308-8697. 
CompUance  Analysis  Section. 
CompUance  Monitoring  Branch  (EN- 
341-W).  U.S.  Environmental  Protection 


Agency.  401  M  Street  SW..  i 
DC  20460. 
Richard  Biondi. 

Director,  Stationary  Source  Coi 

Division,  Office  of  Air  Quality  i 

Standards. 

(FR  Doc.  91-18966  Filed  8-7-91; 
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FEDERAL  MARITIME  COM 

American  President  Lines, 
A9re«m«nt(s)  Filed 

The  Federal  maritime  Coi 
hereby  gives  notice  of  the  fi 
foUowing  agreement(s)  purs 
section  5  of  the  Shipping  Ac 

Interested  parties  may  ini 
obtain  a  copy  of  each  agree 
Washington.  DC  Office  of  tl 
Maritime  Commission.  1100 
NW..  room  10325.  Intereste( 
submit  comments  on  each  e 
the  Secretary,  Federal  Mari 
Commission,  Washington,  I 
within  10  days  after  the  dat 
Federal  Register  in  which  t) 
appears.  The  requirements 
comments  are  found  in  §  57 
46  of  the  Code  of  Federal  Ri 
Interested  persons  should  c 
section  before  communicati 
Commission  regarding  a  pe 
agreement. 

Agreement  No.:  203-0113- 

Title:  American  Presiden 
Orient  Overseas  Container 
Reciprocal  Slot  Exchange  a 
Coordinated  Sailing  Agreer 

Parties:  American  Presidi 
Ltd.  Orient  Overseas  Conta 

Synopsis:  The  proposed  J 
would  authorize  the  parties 
and  voluntarily  agree  on  ra 
contracts  and  other  matters 
Far  East  trade.  It  would  als 
parties  to  charter  space  on 
vessels,  establish  saiUng  sc 
ser\'ice  frequency  and  port 

Dated:  August  2. 1991. 

By  Order  of  the  Federal  Mar 
Commission. 
Joseph  C.  Polking, 
Secretary, 

[FR  Doc.  91-18786  Filed  &-7-91 
BtujNQ  CODE  ^^»^c^-m 


Copper /T.  Smith  Corpora! 
Agreem«nt(8)  Filed 

The  Federal  Maritime  Co 
hereby  gives  notice  of  the  fi 
following  agreement(s)  purs 
section  5  of  the  Shipping  Ac 

Interested  parties  may  in 
obtain  a  copy  of  each  agree 
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public  availability  of  a  public 
information  document  and  EPA's  intent 
to  conduct  a  one-day  public  meeting  to 
discuss  some  of  the  issues  of  particular 
concern  to  the  parties  that  will  be 
affected  by  the  regulation.  In  addition, 
the  Agency  will  accept  written 
comments  on  the  public  information 
document  provided  that  comments  are 
received  by  August  30, 1991.  The  Agency 
plans  to  use  this  process  to  obtain  public 
comment  before  developing  and 
promulgating  a  proposed  regulation. 

dates:  The  public  meeting  will  be  held 
August  22, 1991  from  8:30  a.m.  to  5  p.in. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  J.W.  Marriott  Hotel  at 
National  Place  in  Washington.  DC.  1331 
Pennsylvania  Avenue  NW..  (202)  393- 
2000.  Participants  should  advise  the 
hotel  that  they  are  attending  the  EPA 
meeting  on  the  enhanced  monitoring  and 
compUance  certification  regulation. 

To  assist  EPA  in  plarming  the  public 
meeting,  persons  interested  in  attending 
should  contact  Ms.  Julia  Rottman,  Public 
Meeting  Coordinator,  at  (804)  979-3700. 
telefax  (804)  296-2860.  Perrin  Quarles 
Associates,  Inc..  501  Faulconer  Drive, 
suite  2-D,  Charlottesville,  Virginia 
22901,  to  give  their  name  and  affiliation. 
Please  register  by  August  19, 1991. 

COMMENTS:  Written  comments  are  due 
on  or  before  August  30, 1991.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  Dockets  Section  (A- 
131),  Attention:  Docket  No.  A-91-52. 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW..  Washington.  DC 
20460. 

AVAILABILITY  OF  PUBUC  INFORMATION 
DOCUMENT.  The  public  information 
document  on  enhanced  monitoring  and 
compUance  certification  is  available  for 
copying  from  the  docket  (address 
below).  Please  refer  to  "Public 
Information  Document:  Enhanced 
Monitoring  and  Compliance 
Certification."  A  reasonable  fee  may  be 
charged  for  copying  multiple  copies. 

DOCKET:  Docket  No.  A-91-52  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30  p.m., 
Monday  through  Friday,  at  EPA's  Air 
Docket  Section,  Waterside  Mall,  room 
1500, 1st  floor,  401  M  Street  SW.. 
Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Steven  Rapp  at  (703)  308-8697. 
Compliance  Analysis  Section. 
CompUance  Monitoring  Branch  (EN- 
341-W).  U.S.  Environmental  Protection 


Agency.  401  M  Street  SW.,  Washington. 

DC  20460. 

Richard  Biondi. 

Director,  Stationary  Source  Compliance 

Division.  Office  of  Air  Quality  Planning  and 

Standards. 

(FR  Doc.  91-18966  Filed  8-7-91;  8:45  am] 

nujNQ  CODE  eseo-so-M 


FEDERAL  MARITIME  COMMISSION 

Anterican  President  Lines,  Ltd.,  et  al.; 
A9reement(8)  Filed 

The  Federal  maritime  Commission 
hereby  gives  notice  of  the  fiUng  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011340. 

Title:  American  President  Lines.  Ltd./ 
Orient  Overseas  Container  Line  Inc. 
Reciprocal  Slot  Exchange  and 
Coordinated  Sailing  Agreement. 

Parties:  American  President  Lines, 
Ltd.  Orient  Overseas  Container  Line  Inc. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  discuss 
and  voluntarily  agree  on  rates,  service 
contracts  and  other  matters  in  the  U.S./ 
Far  East  trade.  It  would  also  permit  the 
parties  to  charter  space  on  each  other's 
vessels,  establish  sailing  schedules, 
ser\'ice  frequency  and  port  rotations. 

Dated:  August  2. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  91-18786  Filed  8-7-91;  8:45  am] 

BUXma  CODE  (TatHJI-M 


Copper/T.  Smith  Corporation  et  al.; 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 


Washington,  DC  O^ice  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No:  224-200491-002. 

Title:  Independent  Marine  Terminal 
Operators  Discussion  Agreement. 

Parties:  Cooper/T.  Smith  Corporation, 
Continental  Stevedoring  &  Terminals, 
Inc.,  EUer  4  Company,  Inc..  Harrington  & 
Company,  Inc..  International  Terminal 
Operating  Co.,  Inc.,  Maher  Terminals, 
Inc..  Marine  Terminals  Corp.. 
Metropolitan  Stevedore  Company, 
Ryan- Walsh,  Inc.,  Stevedoring  Services 
of  America.  Ceres  Terminals,  Inc., 
Strachan  Shipping  Co. 

Synopsis:  The  Agreement,  filed  July 
31, 1991,  amends  the  parties'  basic 
agreement  by  adding  Ceres  Terminals, 
Inc.  and  Strachan  Shipping  Co.  as 
parties  to  the  agreement. 

Dated:  August  2. 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  91-18787  Filed  8-7-91;  8:45  am] 

BILUNQ  CODE  (TSO-OI-H 


Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Committee.  1100  L  Street.  NW.. 
room  10220.  Insterested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  S  560.602  and/or  572.603  of  title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 


Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No:  224-200553. 

Title:  Port  of  New  Orleans/Dupuy 
Storage  and  Forwarding  Corporation 
Terminal  Agreement. 

Parties:  The  Board  of  Commission»>r« 
of  the  Port  of  New  Orleans  (Board), 
Dupuy  Storage,  and  Forwarding 
Corporation  (Dupuy). 

Filing  Party:  Ms.  Julia  Ann  Berrone, 
Staff  Attorney,  Port  of  New  Orleans, 
P.O.  Box  60046,  New  Orleans,  LA  70160. 

Synopsis:  The  Agreement,  filed 
August  1. 1991,  provides  for  the  lease  of 
86,400  sq.  ft.  of  the  Florida  Avenue 
Wharf  facility  located  on  the  Inner 
Harbor-Navigational  Canal  City  of  New 
Orleans,  Louisiana  on  a  month-to-month 
basis.  Dupuy  shall  pay  the  Port  a  base 
rent  of  $86,400.00  per  year  and 
applicable  tari^,  dockage  and  wharfage 
charges  (not  demurrage  and  sheddage). 
Dupuy  shall  use  the  facility  for  the 
loading  and  unloading  of  cargo  from 
\  bsscls,  barges,  and  other  watercraft. 

Dated:  August  5, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking. 
Secretary. 

(FR  Doc.  91-18906  Filed  8-7-81;  8:45  amj 
BiLUNa  cooe  stso-oi-m 


Security  for  ttie  Protection  of  tt»e 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
foUowing  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  48  CFR  part 
540.  as  amended: 

Club  Med  Sales.  Inc..  Services  et 
Transports  Cruise  Lines.  Credit 
Lyonnais,  Societe  Generale  and  Banque 
Nationale  de  Paris,  40  West  57th  Street, 
New  York.  NY  10019. 

Vessel:  Club  Med  1 

Dated:  August  5. 1S91. 
Joseph  C  Polking. 
Secretary. 

[FR  Doc.  91-18907  Piled  8-7-01;  8:45  am) 
stLUNa  COOE  sno-oi-n 
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Security  for  the  ProtectJon  of  the 
PubAc  RnancisI  Responslbffity  to  Meet 
Liat>iftty  Inctjrred  for  Deat^  or  Injury  to 
Passenger*  or  Ottwr  Persons  on 
Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certincate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  emended: 

Alaska  Sightseeing  Tours,  Inc.,  West 
Marine,  Inc.  and  West  Travel,  Inc.,  4th 
and  Battery  Bldg,  *70a  Seatde.  WA 
98121. 

Vessel:  Spirit  of  Glacier  Bay. 

Dated:  August  5, 1991. 
losepliC  PaBdng, 
Secretary. 
(FR  Doc.  91-18908  Filed  8-7-91;  8:45  am) 

BUUMG  CODE  •730-OMi 


FEDERAL  RESERVE  SYSTEM 

AmFirst  Financial  Services,  Inc.,  et  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  RegulaUon  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  pCTsons  may 
express  their  views  in  writii^  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  ^ecifically 
any  qaestions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
27.1991. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 


925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  AmFirst  Financial  Services,  Inc., 
McCook,  Nebraska;  to  acquire  100 
percent  of  the  voting  shares  of  State 
Bancshares,  !i>c.,  Benkieman,  Nebraska. 

B.  Federal  Reserve  Bank  of  San 
Francisoo  (Kenneth  R.  Binning.  Assistant 
Vice  President)  101  Maiket  Street,  San 
Francisco,  California  94105: 

1.  AmFirst  Bancorporation,  Everett, 
Washington;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  ^ares  of  American  First  National 
Bank,  Everett,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  2. 1991. 
lensifer  ].  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-18818  Filed  8-7-91;  8:45  am] 
BtlXING  CODE  631»«Vf 


Sidney  L  Knopf,  et  al^  Change  In  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  27, 1991. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Sidney  L.  Knopf,  Dallas,  Texas;  to 
acquire  an  additional  15.01  percent 
(totalling  25.0  percent)  of  the  votT*>g 
shares  of  Eastpark  Bancshares,  Inc., 
Dallas,  Texas,  and  thereby  indirectly 
acquire  Eastpark  National  Bank,  Dallas. 
Texas. 

B.  Federal  Reserve  Baidc  of  San 
Francisco  (Kenneth  R.  Binning,  Assistant 
Vice  President)  101  Market  Street  San 
Francisco,  CUilifomia  94105: 

1.  Harry  T.  Goss,  Phoenix,  Arizona;  to 
retain  835  percent  (up  to  14.99  percent) 
of  the  voting  shares  of  Republic 
National  Bancorp,  Inc.,  Phoenix, 
Arizona,  and  thereby  indirectly  retain 


L  Republic  National  Bank  of  Arizona. 
Phoenix.  Arizona. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  2.  M91. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  91-18819  Filed  8-7-91;  8:45  am] 

BILUNO  COOE  62l(M>1.f 


GENERAL  SERVICES 
ADMINISTRATION 

[G-91-3] 

Delegation  of  Authority  to  the 
Chairman 

Pursuant  to  the  authority  vested  in  me 
by  section  3726  of  title  31,  United  States 
Code.  I  have  determined  that  it  is  cost- 
effective  or  otherwnse  in  the  public 
interest  to  delegate  authority  to  the 
Chairman  of  the  U,S.  Nuclear  Regulatory 
Commission  to  conduct  a  prepayment 
audit  of  transportation  bills  relating  to 
the  movement  of  foreign  and  domestic 
household  goods,  subject  to  the 
provisions  of  the  Federal  Property 
Management  Regulations,  title  41,  Code 
of  Federal  Regulations,  subpart  101-41, 
and  amendments  thereto.  This 
prepayment  audit  will  be  conducted  at 
the  U.S.  Nuclear  Regulatory 
Commission,  Division  of  Accounting  and 
Finance.  Washington.  DC. 

The  Chairman  may  redelegate  this 
authority  to  any  officer,  official,  or 
employee  of  the  MS.  Nuclear  Regulatory 
Commission. 

The  Chairman  shall  notify  the  General 
Services  Administration  in  writing  of 
these  redelegations.  This  delegation  is 
effective  upon  publication  in  the  Federal 
Re^ster. 

Dated:  July  15. 1991. 
Ricfaarrf  G.  Austia 
A  dminstrator  of  Ceneral  Services. 
(FR  Doc.  91-16638  Filed  6-7-91;  8:45  am) 

BILUNG  COOE  6S20-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Office  for  Substance  Abuse 
Prevention  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  give  of  the  meeting  of  the 
advisory  committees  of  the  Office  for 
Substance  Abuse  Prevention  for 
September  1991. 

The  Advisory  Committee  on 
Substance  Abuse  Prevention  will  be 


performing  review  of  applies 
Federal  assistance;  therefore 
of  this  meeting  will  be  clo8e( 
pubUc  as  determined  by  the 
Administrator,  ADAMHA,  ii 
accordance  with  5  U.S.C.  55^ 
5  U.S.C.  app.  2, 10(d). 

A  summary  of  the  meeting 
of  committee  members  may 
from;  Ms.  D.  Herman,  (Actin 
Committee  Management  Off 
Alcohol.  Drug  Abuse,  and  M 
Administration,  Rockwall  II 
Suite  630,  5600  Fishers  Lane, 
MD  20857  (Telephone:  301-4 

Substantive  program  infor 
be  obtained  from  the  contac 
name,  room  number,  and  tel 
number  is  listed  below. 

Committee  Name:  Advisoi 
Committee  on  Substance  Ab 
Prevention. 

Meeting  Date(s):  Septemb 
1991. 

Place:  Executive  Plaza  Nc 
Executive  Boulevard,  Rockv 
20852. 

Open:  September  10, 9  a.rt 

Closed:  September  11,  9  a. 
Otherwise 

Contact-  DeLoris  L.  James 
Ph.D.,  Rockwall  II  Building,  i 
Telephone  (301)  443-0365. 

Dated:  August  5, 1991. 
Peggy  W.  Cockiill, 

Committee  Management  Officei 
Drug  Abuse,  and  Mental  Health 
Administration. 

(FR  Doc.  91-18909  Filed  8-7-91; 
BILLINO  CODE  41M-20-II 


Centers  for  Disease  Contn 

[Announcement  143] 

Cooperative  Agreement  foi 
Surveillance  Methods  for  F 
Syndrome  In  a  Community- 
High-Risk  Infant  Follow  Up 
Availability  of  Funds  for  Ri 
1991 

Introduction 

The  Centers  for  Disease  C 
(CDC),  announces  the  avaih 
cooperative  agreement  fund 
Year  1991  for  the  developme 
testing  of  improved  surveilh 
methods  for  fetal  alcohol  sy 
(FAS)  in  a  community-basec 
infant  follow  up  program.  Tl 
elements  of  the  project  are  e 
identification  of  high-risk  ne 
fitting  an  FAS  profile,  focus( 
assessment  of  those  meeting 
high-risk  profile,  developme 
■issessments  during  the  folic 
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.  Republic  National  Bank  of  Arizona, 
Phoenix,  Arizona. 

Board  of  Govemoni  of  the  Federal  Reserve 
System,  Angnst  2. 1991. 
Jennifer ).  jobnsoa. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-18819  Filed  8-7-91;  8;45  am] 
BILUNO  CODE  tSKkOt-T 


GENERAL  SERVICES 
ADMINISTRATION 

[G-91-3] 

Delegation  of  Authority  to  the 
Chairman 

Pursuant  to  the  authority  vested  in  me 
by  section  3728  of  title  31,  United  States 
Code,  I  have  determined  that  it  is  cost- 
effective  or  otherwise  in  the  public 
interest  to  delegate  authority  to  the 
Chairman  of  the  U.S  Nuclear  Regulatory 
Commission  to  conduct  a  prepayment 
audit  of  transportation  bills  relating  to 
the  movement  of  foreign  and  domestic 
household  goods,  subject  to  the 
provisions  of  the  Federal  Property 
Management  Regulations,  ti^  41,  Code 
of  Federal  Regulations,  subpart  101-41, 
and  amendments  thereto.  This 
prepayment  audit  Mill  be  conducted  at 
the  U.S.  Nuclear  Regulatory 
Commission,  Division  of  Accounting  and 
Finance,  Washington,  £)C. 

The  Chairman  may  redelegate  this 
authority  to  any  officer,  official,  or 
employee  of  the  MS.  Nuclear  Regulatory 
Commission. 

The  Chairman  shall  notify  the  General 
Services  Administration  in  writing  of 
these  redelegations.  This  delegation  is 
effective  upon  publication  in  the  Federal 
Register. 

Dated:  July  15. 1961. 
Richaid  G.  AiMtin, 

Adminstrator  of  General  Services. 

[FR  Doc.  91-16638  Filed  8-7-91;  8:45  am) 

BILUNG  COOE  6<20-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Office  for  Substance  Abuse 
Prevention  Meeting 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  give  of  the  meeting  of  the 
advisory  committees  of  the  Office  for 
Substance  Abuse  Prevention  for 
September  1991. 

The  Advisory  Committee  on 
Substance  Abuse  Prevention  will  be 


performing  review  of  applications  for 
Federal  assistance;  therefore,  a  portion 
of  this  meeting  will  be  closed  to  the 
pubhc  as  determined  by  the 
Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552b(c)(6)  and 
5  U.S.C.  app,  2. 10(d). 

A  summary  of  the  meeting  and  roster 
of  committee  members  may  be  obtained 
from:  Ms.  D.  Herman.  (Acting)  OSAP 
Committee  Management  Officer, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  Rockwall  II  Building, 
Suite  630,  5600  Fishers  Lane,  Rockville, 
MD  20857  (Telephone:  301-443-7390). 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name,  room  number,  and  telephone 
number  is  listed  below. 

Committee  Name:  Advisory 
Committee  on  Substance  Abuse 
Prevention. 

Meeting  Date(s):  September  10-11, 
1991. 

Place:  Executive  Plaza  North,  6130 
Executive  Boulevard,  Rockville,  MD 
20852. 

Open:  September  10,  9  a.m.-12  p.m. 

Closed:  September  11,  9  a.m.-3  p.m. 
Otherwise 

Contact-  DeLoris  L.  James  Hunter, 
Ph.D.,  Rockwall  II  Building,  room  9D-10. 
Telephone  (301)  443-0365. 

Dated:  August  5, 1991. 
Peggy  W.  Cockrill. 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc.  91-18909  Filed  8-7-91;  &45  am) 
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Centers  for  Disease  Control 

[Announcement  143] 

Cooperative  Agreement  for  Improved 
Surveillance  Methods  for  Fetal  Alcohol 
Syndronw  In  a  Community-Based 
High-Rlsk  Infant  Follow  Up  Program; 
Availability  of  Funds  for  Fiscal  Year 
1991 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  announces  the  availabiUty  of 
cooperative  agreement  funds  in  Fiscal 
Year  1991  for  the  development  and 
testing  of  improved  surveillance 
methods  for  fetal  alcohol  syndrome 
(FAS)  in  a  community-based  high-risk 
infant  follow  up  program.  The  principal 
elements  of  the  project  are  enhanced 
identification  of  high-risk  newborns 
fitting  an  FAS  profile,  focused  physical 
assessment  of  those  meeting  the  FAS 
high-risk  profile,  developmental 
assessments  during  the  follow  up  period. 


and  assessment  of  maternal  alcohol 
consumption  during  pregnancy. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  areas  of 
Environmental  Health.  Maternal  and 
Infant  Health,  and  Alcohol  and  Other 
Drugs.  (For  ordering  a  copy  of  Healthy 
People  2000,  see  the  section  WHERE  TO 
OBTAIN  ADDITIONAL 
INFORMATION.)    . 

Authority 

This  program  is  authorized  under  sections 
301  (42  U.S.C.  241)  and  311  (42  U.S.C.  243)  of 
the  Public  Health  Service  Act.  as  amended. 

Eligible  Applicants 

Eligible  applicants  include  nonprofit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  and  other  public 
and  private  organizations,  state  and 
local  health  departments  and  small, 
minority  and  or  women-owned 
businesses  are  eligible  for  these 
cooperative  agreements.  Applicant 
institutions  must  serve  discrete 
geographical  areas  such  as  counties  or 
cities  with  a  minimum  of  10,000  resident 
births  per  year.  Applicants  must 
demonstrate  successful  operation  of  an 
established  high-risk  infant  tracking  and 
follow  up  program  to  serve  as  a  basis  for 
a  pilot  FAS  surveillance  project.  The 
infant  tracking  program  must 
demonstrate  established  relationships 
with  the  pertinent  clinical  (e.g.  labor  and 
dehvery  and  nurseries)  and  medical 
record  units  at  all  the  hospitals  in  the 
geographical  area  under  consideration. 

The  hospitals  in  the  county,  or  other 
geographical  area  served  by  the 
applicant,  should  have,  at  a  minimum, 
the  following  data  routinely  reported  in 
infant  charts  and  preferably  in  a  central 
log  or  computerized  database:  Birth 
weight,  length,  head  circumference, 
gestational  age  assessed  by  examination 
of  the  baby  (not  estimated  by  ultrasound 
or  fundal  height  by  obstetrical 
examination  of  the  mother),  and  major 
birth  defects  apparent  at  birth. 

Availability  of  Funds 

It  is  anticipated  that  approximately 
S175,000  will  be  available  in  Fiscal  Year 
1991  to  fund  one  cooperative  agreement 
for  Improved  Surveillance  Methods  of 
Fetal  Alcohol  Surveillance  in  a 
Community-based  High-risk  Infant 
Follow  up  Program.  The  award  is 
expected  to  begin  by  September  30, 
1991.  The  award  is  expected  to  be  for  a 


12-month  budget  period  within  a  project 
period  not  to  exceed  5  years.  The 
funding  estimate  may  vary  and  is 
subject  to  change,  depending  upon  the 
availabihty  of  funds.  Continuation 
awards  will  be  based  on  satisfactory 
progress,  need  to  continue  the  pilot 
program,  and  the  availabiUty  of  funds. 

Purpose 

The  purpose  of  the  cooperative 
agreement  is  to  develop  and  implement 
a  pilot  surveillance  system  in  a  discrete 
geographical  area  such  as  a  city  or 
county  or  group  of  counties  served  by  a 
health  department  or  other  health- 
related  institution  with  a  well 
established  system  for  identifying  high- 
risk  infants  with  a  profile  similar  to  that 
required  for  FAS  surveillance  screening. 
The  objectives  of  the  surveillance  pilot 
are  (1)  to  develop  improved  surveillance 
methods  for  FAS;  (2)  to  test  these 
screening  methods  by  examining  a 
comparison  group  of  children  and 
surveying  mothers  of  both  groups  for 
alcohol  consumption  and  other  possible 
exposures;  and  (3)  to  add  to  knowledge 
of  biological  risk  factors  for  FAS  through 
determination  of  enzyme  polymorphisms 
for  alcohol  dehydrogenase  and  aldehyde 
dehydrogenase. 

The  cooperative  agreement  award 
will  enable  a  health  department  or  other 
health-related  institution  to  enhance 
their  existing  high-risk  infant  tracking  in 
order  (1)  to  select  the  infants  most  likely 
to  manifest  FAS,  (2)  to  examine  these 
infants  for  signs  of  fetal  alcohol 
exposure,  (3)  to  assess  development  for 
any  delay  possibly  attributable  to  fetal 
alcohol  exposure,  (4)  to  facilitate 
administration  of  a  maternal 
questionnaire  by  telephone  to  ascertain 
demographic  information,  alcohol 
consumption,  and  other  possible 
exposures,  and  (5)  to  collect  maternal 
and  infant  blood  specimens  by 
fingerstick/heelstick  using  filter  paper 
technique  for  metabolic  and  genetic 
studies.  The  cooperative  agreement 
award  will  enable  the  recipient  to 
collaborate  to  develop  epidemiological 
studies  related  to  FAS  surveillance. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  below,  and  CDC  will 
be  responsible  for  conducting  activities 
under  B.  below; 

A.  Recipient  Activities: 

1.  Develop  a  population  surveillance 
pilot  program  for  FAS  with  the  following 
five  activities: 

a.  Systematic  identification  of  all 
resident  Small  for  Gestational  Age 


37704 Federal  Register  /  VoL  56.  No.  153  /  Thurgday.  August  6.  1991  /  Notices 


Federal 


(SGAJ  and  LntrauterijK  Growth 
Retardation  (lUGR)  births  with  and 
without  microcepKaly  or  major  birth 
defects; 

b.  Focused  physical  examijiation  to 
detect  signs  oif  FAS; 

c.  CoUectiDn  of  filter  paper  blood 
spedmens  from  mothers  and  in&nts: 

d.  Develop  a  maternal  telephone 
questionnaire  to  obtain  demographic 
and  alcohol  consumption  data;  and 

e.  Developmental  assessments  at 
specified  ages. 

2.  Develop  detailed  methods  and 
protocol  for  the  five  activities  listed  in 
Recipient  Activity  No.  1. 

3.  Develop  FAS  physical  examination 
instrument  with  CDC  assistance. 

4.  Develop  maternal  questionnaire 
with  CDC  assistance. 

5.  Enhance  knowledge  and  skills  of 
professional  and  clerical  staff  to  perform 
these  activities. 

6.  Develop  adequate  means  to  assure 
quality  of  examinations  and  procedures 
and  to  limit  mtra-  and  inter-examiner 
variability. 

7.  Develop  and  maintain  appropriate 
data  management  system  for  collection, 
storage,  retrieval,  and  analysis  of 
project  data. 

8.  Collaborate  to  develop 
epidemiological  studies  relevant  to  FAS 
surveillance. 

B.  CDC  Activities: 

■L  Provide  consultation  and  technical 
assistance  for  the  development  and 
implementation  of  the  project  protocol. 

2.  Provide  consultation  and  technical 
assistance  for  the  development  of  a 
focused  FAS  screening  physical 
examination  instrument. 

3.  Provide  assistance  to  develop  and 
arrange  for  administration  of  maternal 
questionnaire. 

4.  Provide  consultation  and  technical 
assistance  to  recipient  to  develop 
procedures  for  physical  and 
developmental  examinatloa&,  for 
maternal  questionnaire  administration, 
and  for  collection  and  transport  of 
biological  specimens. 

5.  Assist  with  the  review  of  the 
conduct  of  the  surveillance  pilot,  as 
outlined  in  the  project  protocol. 

6.  Provide  technical  assistance  in 
developtog  procedures  for  data 
collection,  management,  and  analysis. 

7.  Provide  technical  consultation  in 
the  review  of  the  analysis  of  data 
gathered  in  the  pilot. 

8.  Consult  with  recipient  jirior  to 
recipient's  release  of  surveillance 
information  to  diird  parties  while  the 
project  is  in  progress. 

9.  ELeview  reports  of  results  being 
submitted  for  pubhcation. 


10.  Provide  technical  assistance  for 
the  development  of  epidemiological 
studies  of  FAS. 

Evaluation  Criteria 

A.  Applicant's  Understanding  of  the 
Probieai  (10%) 

The  extent  to  which  the  applicant  has 
a  clear,  concise  understanding  of  the 
requirements,  objectives,  and  purpose  of 
the  cooperative  agreement.  The  extent 
to  which  the  application  reflects  an 
understanding  of  tfie  complexities  of  the 
recognition  and  identification  of  FAS. 

B.  Organizational  Experience  f30%J 

The  extent  to  which  the  applicant  has 
skills  and  experience  with 
comprehensive,  systematic 
id«itification,  trac^cing  and  follow-up  of 
high-risk  infants,  and  with  performance 
of  neonatal  and  postnatal  physical  and 
developmental  assessments. 

C.  Approach  and  Capability  (30%) 

The  extent  to  which  the  apphcant  has 
included  a  description  of  their  approach 
to  screening  and  follow  up  activities  and 
the  ability  to  implement  these.  The 
applicant  shall  describe  and  indicate  the 
availability  of  facilities  and  equipment 
necessary  to  carry  out  this  project. 

D.  Program  Personnel  (20%) 

The  adequacy  of  the  description  of 
capability  to  assemble  competent  and 
trained  staff  to  conduct  on-site 
surveillance  screening  activities  and  to 
evaluate  infants  individually  through 
focused  physical  examinations  and 
developmental  assessments,  to  acquire 
biological  specimens,  and  to  facilitate 
telephone  administration  of  a 
questionnaire  to  the  mothers. 

The  applicant  shall  identify  all  current 
and  potential  personnel  who  will  be 
utilized  to  work  on  this  cooperative 
agreement,  including  qualifications  and 
specific  experience  as  it  relates  to  tiie 
requirements  set  forth  in  this  request. 

E  Collaborative  Abilities  (10%) 

The  extent  to  which  the  applicant  has 
described  ability  to  collaborate  v/iih 
hospital  staff  and  other  relevant  health 
agencies  in  the  different  aspects  of  the 
surveillance  project  axui  the  abiUty  to 
collaborate  to  develop  epidemiological 
studies  relevant  to  surveillance  of  FAS. 

Executive  Order  12372 

The  inteisovenunental  review 
requirements  ol  Executive  Order  12372. 
as  implemented  by  DHHS  regulations  in 
45  CFR  part  loa  are  applicable  to  this 
program.  Executive  Order  12372  sets  up 
a  system  for  state  and  local  government 
review  of  jK-oposed  Federal  assistance 
applications.  Applicants  {other  than 


Federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  <rf  Contact  (SPOCs)  as  eariy 
as  possible  to  alert  them  to  the 
prospective  api^ications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  ooe  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  cunent  list  of  SPOCs  is 
included  in  the  application  kit.  The  due 
date  for  state  process  recommendations 
is  30  days  after  the  application  deadline 
for  new  and  competing  continuation 
awards.  The  panting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
for  state  process  recommendations  is 
receives  after  that  date. 

Other  Requirements 

A.  Indivi<kjal  projects  may  include 
research  on  human  subjects,  including 
access  to  personal  identifiers  to  link 
revelant  data  sets.  Therefore,  applicant 
must  consider  appropriate  compliance 
with  Public  Law  93-148  regarding  the 
protection  of  human  subjects. 
Assurances  must  be  provided  that  the 
project  or  activity  will  be  subject  to 
initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  forms 
provided  in  the  application  kit. 

B.  The  prefect  to  be  funded  through 
this  cooperative  agreement  will  involve 
the  collection  of  information  from  10  or 
more  individuals  and  will  be  subject  to 
review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  namber  in  91283. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
appUcation  must  be  submitted  on  PHS 
form  5161-1,  to  Henry  S.  Cassell,  IIL 
Grants  Management  Officer.  Centers  for 
Disease  Control,  Grants  Management 
Branch.  Procurement  and  Grants  Office, 
255  East  Paces  Ferry  Road.  NE.,  room 
415,  Atlanta.  GA  30305  on  oi  before 
September  6. 1991. 

A.  Deadline 

Applications  shall  be  considened  as 
meeting  the  deadline  if  they  are  eitben 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  b^re  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  A|>piicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmarfc  or  obtain  a  legibly 


dated  receipt  from  a  commerc 
or  U.S.  Postal  Service.  Private 
postmarks  shall  not  be  accept 
proof  of  timely  mailing. 
B.  Late  Applications: 
Applications  which  do  meet 
criteria  In  A.l.  or  A.2.  above  a 
considered  late  applications  a 
returned  to  the  applicant 

Where  to  Obtain  Additional  fa 

A  complete  program  descrif 
information  on  application  pn 
and  application  package  and  1 
management  technical  assista 
be  obtained  from  Adrienne  M 
Grants  Management  Specialis 
Management  Branch,  Procurei 
Grants  Office,  Centers  for  Dis 
Control,  255  East  Paces  Ferry 
room  415.  Mail  Stop  E-14,  Atls 
Georgia  30305,  (404)  842-6630  ( 
6630. 

Programmatic  technical  ass 
may  be  obtained  from  Margar 
M.D.,  Medical  Officer,  Birth  D 
Genetic  Diseases  Branch,  Div: 
Birth  Defects  and  Developmei 
Disabilities,  Center  for  Enviro 
Health  and  Injury  Control,  Ce 
Disease  Control,  1800  Clifton  1 
Mail  Stop  F-45,  Atlanta,  Geon 
Telephone:  (404)  488-4380  or  F 
4380. 

Please  refer  to  Announcem( 
Number  143  when  requesting 
information  or  submitting  the 
application. 

Potential  applicants  may  ot 
copy  of  Healthy  People  2000  f 
Report,  Stock  No.  017-001-004 
Healthy  People  2000  (Summar 
Stock  No.  017-001-00473-1)  th 
Superintendent  of  Documents 
Government  Printing  Office, 
Washington,  DC  20402-9325  f 
(202)  783-3238). 

Dated:  August  2, 1991. 
Robert  L  Foster, 

Acting  Director,  Office  ofProgran 
Centers  for  Disease  Control. 
[FR  Doc.  Ql-lSaie  Filed  8-7-41;  ft 
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(Program  Announctwwit  152) 

Cooperathre  Agreements  to 
Coordinate  Local  Programs 
Human  Immunodeficiency  VI 
Infection  and  Related  Priorit 
Problems  Among  Youttt  In  H 
Situations 

Introduction 

The  Centers  for  Disease  Co 
(CDC)  announces  the  availab 
funds  for  Fiscal  Year  1991  for 
cooperative  agreements  to  asi 
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Federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOCs)  as  early 
as  possible  to  alert  them  to  the 
prospective  api^ications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  Ae  application  kit.  The  due 
date  for  state  process  recommendations 
is  30  days  after  the  application  deadline 
for  new  and  competing  continuation 
awards.  Hie  panting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
for  state  process  recommendations  is 
receives  after  that  date. 

Other  Requirements 

A.  Indiviikial  projects  may  include 
research  on  human  subjects,  including 
access  to  personal  identifiers  to  link 
revelant  data  sets.  Therefore,  applicant 
must  consider  appropriate  compliance 
with  Public  Law  93-148  regarding  the 
protection  of  human  subjects. 
Assurances  must  be  provided  that  the 
project  or  activity  will  be  subject  to 
initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  forms 
provided  in  the  application  kit. 

B.  The  project  to  be  funded  through 
this  cooperative  agreement  will  involve 
the  collection  of  information  from  10  or 
more  individuals  and  will  be  subject  to 
review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  nomber  in  93.283. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
appUcation  must  be  submitted  on  PHS 
form  5161-1,  to  Henry  S.  Cassell,  IIL 
Grants  Management  Officer,  Centers  for 
Disease  Control,  Grants  Management 
Branch.  Procurement  and  Grants  Office, 
255  East  Paces  Ferry  Road.  NE.,  room 
415,  Atlanta.  GA  30305  on  or  before 
September  6, 1991. 

A.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmaric  or  obtain  a  legibly 
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dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

B.  Late  Applications: 

Applications  which  do  meet  the 
criteria  In  A.l,  or  A.2.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional  Informatioa 

A  complete  program  description, 
information  on  application  procedures 
and  application  package  and  business 
management  technical  assistance  may 
be  obtained  from  Adrienne  McCloud, 
Grants  Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
room  415.  Mail  Stop  E-14,  Atlanta. 
Georgia  30305,  (404)  842-6630  or  FTS  236- 
6630. 

Programmatic  technical  assistance 
may  be  obtained  from  Margarett  Davis, 
M.D.,  Medical  Officer.  Birth  Defects  and 
Genetic  Diseases  Branch,  Division  of 
Birth  Defects  and  Developmental 
Disabilities,  Center  for  Environmental 
Health  and  Injury  Control.  Centers  for 
Disease  Control,  1600  Clifton  Road.  NE., 
Mail  Stop  F-45,  Atlanta,  Georgia  30333, 
Telephone:  (404)  488-4380  or  FTS  236- 
4380. 

Please  refer  to  Announcement 
Number  143  when  requesting 
information  or  submitting  the 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 

Dated:  August  2, 1991. 
Robert  L  Foster. 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 
[FR  Doc.  91-18816  Rled  8-7-91;  8^45  am) 
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[Program  Announcement  152] 

Cooperative  Agreements  to 
Coordinate  Locai  Programs  to  Prevent 
Human  Immunodeficiency  Virus  (HIV) 
Infection  and  Related  Priority  Heaftli 
Prot>lems  Among  Youth  tot  High-Aisk 
Situations 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  1991  for 
cooperative  agreements  to  assist  cities 


with  the  highest  cumulative  number  of 
reported  cases  of  AIDS  to  establish, 
coordinate,  and  institutionalize 
coalitions  among  health,  education, 
social  service,  and  other  programs  to 
prevent  behaviors  that  result  in  human 
immunodeficiency  virus  (HIV)  infection 
and  related  priority  health  problems 
among  youth  aged  10-24  years,  in  high- 
risk  situations.  Funds  are  also  available 
to  support  an  optional  training  and 
demonstration  component. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of  HTV 
Infection.  (To  order  a  copy  of  Healthy 
People  2000,  refer  to  the  section  entitled 
Where  to  Obtain  Additional 
Information.) 

The  CDC  releases  this  Program 
Announcement  to  complement  the 
anticipated  Program  Announcement 
"Evaluation  and  Enhancement  of  HTV 
Prevention  Street  Outreach  Programs 
That  Serve  Injecting  Drug  Users  and 
Youth  in  High-Risk  Situations."  It  also 
complements  current  funding  by  CDC  to 
(a)  "Minority  and  Other  Community- 
Based  HIV  Prevention  Projects,"  (b) 
"U.S.  Conference  of  Mayors  HIV 
Education  Grants  to  Community-Based 
Organizations."  (c)  CDC  HIV  Prevention 
Cooperative  Agreements  with  State  and 
Local  Health  Departments."  and  (d) 
"National  AIDS  Minority  Information 
and  Education  Program." 

Authority 

These  programs  are  authorized  under 
sections  301(a)  and  311  (b)  and  (c)  of  the 
Public  Health  Service  Act  (42  U.S.C.  241(a) 
and  243  (b)  an  (c)|,  as  amended. 

Eligible  Applicants 

Eligible  applicants  for  both 
components  are  the  official  local  public 
health  agencies  in  cities  with  a 
cumulative  total  of  4.000  or  more  AIDS 
cases  reported  to  CDC  as  of  January  31, 
1991.  Based  on  this  criterion,  the  local 
health  agency  in  the  following  eight 
cities  is  eligible:  Chicago,  Houston,  Los 
Angeles,  Miami.  Newark.  New  York, 
San  Francisco,  and  Washington  DC. 
Eligible  applicants  for  the  optional 
training  and  demonstration  component 
are  limited  to  those  applicants  funded 
under  this  announcement  for  coalition- 
building  and  coordination. 

Availability  of  Funds 

Approximately  $945,000  will  be 
available  in  Fiscal  Year  1991  to  fund 
approximately  three  cooperative 
agreements  for  coalition-building  and 


coordination  components.  It  is  expected 
that  the  average  award  will  be  $315,000. 
In  addition,  approximately  $315,000  will 
be  available  to  support  one  optional 
Training  and  Demonstration  Center 
component. 

Awards  are  expected  to  begin  on  or 
before  September  27, 1991,  for  a  12- 
month  budget  period  within  a  1-  to  5- 
year  project  period.  Continuation 
awards  within  the  approved  project 
period  will  be  made  on  the  basis  of 
satisfactory  performance  and 
availabihty  of  funds.  Funding  estimates 
outlined  above  may  vary  and  are 
subject  to  change. 

Purpose 

The  purpose  of  this  program  is  to 
prevent  HIV  infection  and  related 
priority  health  problems  among  youth 
aged  10-24  years  in  high-risk  situations 
by  establishing  or  strengthening  the 
capacity  of  the  adolescent  health  unit  of 
the  local  health  department  to 
coordinate  with  public  and  private 
agencies  serving  youth. 

The  purpose  of  the  optional  training 
and  demonstration  component  is  to 
assist  teams  from  other  cities  to  develop 
coalitions  to  collaboratively  work  to 
prevent  HIV  infection  and  related 
priority  health  problems  among  youth  in 
high  risk  situations. 

Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
specified  activities  under  section  A  or 
A.  and  B.  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  section  C.  The  applications  should 
be  presented  in  a  manner  that 
demonstrates  the  applicant's  abiUty  to 
address  the  proposed  activities  in  a 
collaborative  manner  with  CDC. 

A.  Recipient  AcUvities  for  Coalition- 
Building  Component 

1.  Identify  local  agencies,  including 
education,  social  service  and  health 
service  agencies,  that  serve  youth  in 
high-risk  situations,  describe  their 
capabilities,  current  efforts,  and  needs 
to  provide  effective  programs  to  prevent 
HIV  infection  and  related  priority  health 
problems. 

2.  Identify  existing  coalitions  that 
address  youth  in  high-risk  situations  and 
determine  ways  to  establish  or 
strengthen  collaboration  or  coordination 
with  these  coalitions  to  ensure  effective 
programming  and  non-duplication  of 
efforts.  Special  consideration  should  be 
provided  to  coalitions  established  by 
federally  funded  entities  such  as  the 
Ryan  White  C.A.R.E.  Act  the  Pediatric 
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AIDS  Demonstration  Program,  and  the 
CDC  projects  listed  in  the  Introduction 
section. 

3.  EstabHsh  and  maintain,  or 
strengthen  and  expand,  a  coaUtion 
composed  of  (a)  representatives  from 
local  agencies  and  community  groups 
that  serve  these  youth;  and  (b)  youth 
who  represent  the  target  populations. 
The  coalition  should  participate  in  all 
phases  of  program  planning, 
development,  implementation, 
institutionalization,  and  evaluation. 

4.  EstabUsh  systematic  policies  and 
procedures  to  obtain  baseline  data  that 
describe  the  following: 

a.  The  size,  characteristics,  and 
accessibility  of  youth  in  high-risk 
situations  and  of  targeted  youth 
populations. 

b.  Current  levels  of  risk  behaviors  (the 
applicant  may  consider  the  use  of  CDC's 
Youth  Risk  Behavior  Survey  available 
from  the  CDC  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion). 

c.  The  availability  of  prevention 
programs  as  described  in  the 
introduction. 

5.  Plan  and  implement  collaborative 
strategies  to:  reduce  modifiable  barriers 
to  the  implementation  and  diffusion  of 
effective  HIV  prevention  programs; 
establish  means  to  sustain  the  coahtion 
and  institutionalize  these  activities 
when  federal  funding  is  discontinued; 
promote  coordination  among  local,  state 
and  national  organizations. 

6.  Build  the  capacity  of  coalition 
members  to  provide  effective  programs. 
This  assistance  should  include,  but  not 
be  limited  to,  assisting  agencies  (a) 
develop  policies  and  guidelines  related 
to  HIV;  (b)  implement  effective 
educational  strategies;  (c)  train  staff  and 
volunteers;  (d)  strengthen  agency 
linkages  and  referral  systems;  and  (e) 
increase  services. 

7.  Identify,  develop,  modify,  and 
disseminate  educational  strategies, 
materials,  and  resources  to  assist 
community  agencies  in  providing 
effective  programs. 

8.  Provide  a  copy  of  HTV  prevention 
education  curricula,  program 
descriptions,  progress  reports,  and 
educational  materials  for  inclusion  in 
CDC's  AIDS  Adolescent  and  School 
Health  Subfile  on  the  Combined  Health 
Information  Database  and  National 
AIDS  Information  Clearinghouse.  ^ 
Applicants  should  plan  to  share 
information  tlirough  the  Comprehensive 
Health  Education  Network  electronic 
bulletin  board. 

9.  Participate  in  an  annual  CDC 
conference  with  other  organizations  and 
attend  at  least  one  other  workshop  on 
preventing  HIV  infection  and  related 


priority  health  problems  among  these 
youth. 

10.  Develop  and  distribute  a 
description  of  the  program  established 
and  its  impact.  The  program  description 
should  provide  information  that  can  be 
used  by  others  to  establish  similar 
efforts  to  address  these  youth  within 
their  own  communities. 

B.  Recipient  Activities — Optional 
Training  and  Demonstration  Component 

1.  Develop,  implement,  and  conduct 
two  to  four  training  and  demonstration 
sessions  per  year  for  teams  from  other 
cities  in  the  United  States. 
Approximately  160  participants  should 
be  trained  each  year. 

2.  Work  closely  with  CDC,  state  and 
local  health  departments,  education 
agencies,  and  relevant  national 
organizations  in  identifying  participants 
for  training  and  in  carrying  out  training 
and  demonstration  sessions.  It  is 
expected  that  each  team  will  include, 
but  not  be  Hmited  to,  representatives 
from  the  local  health  and  education 
departments,  community  health  centers, 
shelters  for  runaway  youth,  juvenile 
justice  programs,  and  local 
organizations  that  serve  youth  in  high- 
risk  situations. 

3.  Plan  and  provide  financial 
assistance  for  travel,  per  diem,  and 
lodging  expenses  for  approximately  160 
participants. 

C.  CDC  Activities 

1.  Disseminate  updated  information 
about  AIDS  and  the  prevention  of  HIV 
infection  and  related  priority  health 
problems. 

2.  Collaborate  in  the  development  or 
selection  of  curricula,  strategies, 
educational  materials,  and  assessment 
instruments. 

3.  Provide  information  about 
resources  relevant  to  HIV  education  in 
alternative  and  nonschool  settings;  and 
assure  the  availability  of  such 
information  in  CDC's  AIDS  Adolescent 
and  School  Health  Subfile  on  the 
Combined  Health  Information  Database. 

4.  Plan  national  meetings  related  to 
improving  programs. 

Evaluation  Criteria  for  Coalition- 
Building  Component 

Applications  submitted  under  this 
announcement  will  be  evaluated  by  a 
CDC-convened  review  committee 
according  to  the  following  criteria: 

A.  Need/Background  (20 points) 

Evidence  of  need  for  program  support, 
with  letters  of  support  and  background 
information  documenting  this  need. 


B.  Capacity  (25  points) 

Evidence  of  the  applicant's  capacity 
to  carry  out  effective  adolescent  health 
programs  as  demonstrated  by  past 
experience  with  coalition-building;  ties 
with  local  agencies  that  serve  youth  in 
high-risk  situations;  qualifications  and 
appropriateness  of  proposed  staff; 
programmatic  and  organizational 
support  from  within  the  applicant's 
agency;  and  placement  of  the  program 
within  the  agency. 

C.  Coordination  (25  points) 

1.  The  extent  to  which  the  applicant 
demonstrates  the  appropriate 
involvement  of  relevant  local  agencies 
in  developing  the  application;  the 
appropriateness  and  feasibility  of  the 
applicant's  plan  to  use  its  coalition  in 
providing  ongoing  direction  and 
guidance  to  program  activities;  and 
evidence  of  the  coalition  members' 
support  for,  and  future  role  in,  proposed 
activities. 

2.  The  appropriateness  and  feasibility 
of  the  applicant's  plan  to  coordinate 
proposed  activities  with  other  units 
within  the  local  health  department, 
relevant  existing  coalitions,  and 
relevant  local,  state,  and  national 
organizations. 

D.  Program  Plan  (30 points) 

The  quality  and  feasibility  of  the 
following: 

1.  The  applicant's  proposed 
objectives,  including  the  extent  to  which 
the  proposed  objectives  are  specific, 
measurable,  achievable,  realistic,  and 
time-phased. 

2.  The  extent  to  which  the  plan  of 
operation  is  consistent  with  the  required 
recipient  activities;  appropriateness  of 
activities  planned  to  achieve  the 
objectives,  and  the  feasibility  of  the 
applicant's  timetable  for  conducting  the 
program  activities. 

3.  The  evaluation  plan  for  monitoring 
progress  in  increasing  the  number  of 
organizations  and  the  number  of 
targeted  youth  that  receive  such 
programs.  The  plan  should  provide  for  i 
assessing  program  impact  and  the  status* 
of  risk  behaviors  among  participating 
vouth. 

4.  The  plan  to  share  a  description  of 
the  program,  evidence  of  its 
effectiveness,  educational  materials 
developed  with  other  agencies,  and  the 
applicant's  plans  to  participate  in  an 
annual  meeting  sponsored  by  CDC. 

E.  Budget  and  Budget  Justification 
Narrative  (not  scored) 

The  extent  to  which  the  applicant 
provides  reasonable  and  appropriate 
justification  for  budget  items  that  are 


consistent  with  the  intent  of 
announcement  and  clearly  11 
objectives  and  activities  pro{ 
the  budget  period. 

Evaluation  Criteria  for  Optio 
and  Demonstration  Program 

A.  Capacity  to  Implement  (h 

The  applicant's  demonstra 
and  the  quality  of  the  plan  tc 
the  coalition-buiilding  compc 
program. 

B.  Capacity  to  Train  (ISpoii 

Evidence  of  the  applicant' i 
to  organize,  plan,  and  condu 
training  activities. 

C.  Coordination  (30  points) 

The  appropriateness  of  thi 
coordinate  the  training  centc 
with  the  coahtion-building  ci 
state  and  local  health  depart 
education  agencies,  and  oth( 
state,  and  local  agencies. 

D.  Program  Plan  (40  points) 

1.  The  quahty  of  the  plan  t 
teams  from  other  cities  in  th( 
States. 

2.  The  quality  of  the  object 
terms  of  specificity,  measure 
achievabiiity,  realism,  and  f( 

3.  The  quality  of  the  applic 
of  operation  and  timetable. 

4.  The  quahty  of  the  evalui 
for  assessing  progress  in  mei 
objectives,  monitoring  the  ef 
of  activities,  and  improving  | 
operation*. 

5.  The  number,  qualificatic 
time  allocations  of  proposed 

6.  The  feasibility  of  Oie  pk 
provide  for  the  travel,  per  dii 
lodging  expenses  for  up  to  1( 
participants. 

B.  Budget  and  Budget  Justifit 
Narrative  (not  scored) 

The  extent  to  which  the  bi 
training  and  demonstration  | 
reasonable,  clearly  justified, 
consistent  with  the  intended 
cooperative  agreement  fundi 

Executive  Order  12372  Revie 

Applicants  are  subject  to 
Intergovernmental  Review  o 
Programs  as  governed  by  Ex 
Order  12372.  ExecuHve  1237; 
a  system  for  state  and  local  i 
review  of  proposed  Federal  i 
apphcations.  Applicants  sho 
their  State  Single  Point  of  Cc 
(SPOC)  as  early  as  possible 
them  to  the  prospective  appl 
receive  any  necessary  instru 
the  state  process.  For  propos 
serving  more  than  one  state, 
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B.  Capacity  (25  points) 

Evidence  of  the  applicant's  capacity 
to  carry  out  effective  adolescent  health 
programs  as  demonstrated  by  past 
experience  with  coalition-building;  ties 
with  local  agencies  that  serve  youth  in 
high-risk  situations;  qualifications  and 
appropriateness  of  proposed  staff; 
programmatic  and  organizational 
support  from  within  the  applicant's 
agency;  and  placement  of  the  program 
within  the  agency. 

C.  Coordination  (25  points) 

1.  The  extent  to  which  the  applicant 
demonstrates  the  appropriate 
involvement  of  relevant  local  agencies 
in  developing  the  application;  the 
appropriateness  and  feasibility  of  the 
applicant's  plan  to  use  its  coalition  in 
providing  ongoing  direction  and 
guidance  to  program  activities;  and 
evidence  of  the  coalition  members' 
support  for,  and  future  role  in,  proposed 
activities. 

2.  The  appropriateness  and  feasibility 
of  the  applicant's  plan  to  coordinate 
proposed  activities  with  other  units 
within  the  local  health  department, 
relevant  existing  coalitions,  and 
relevant  local,  state,  and  national 
organizations. 

D.  Program  Plan  (30 points) 

The  quality  and  feasibility  of  the 
following: 

1.  The  applicant's  proposed 
objectives,  including  the  extent  to  which 
the  proposed  objectives  are  specific, 
measurable,  achievable,  realistic,  and 
time-phased. 

2.  The  extent  to  which  the  plan  of 
operation  is  consistent  with  the  required 
recipient  activities;  appropriateness  of 
activities  planned  to  achieve  the 
objectives,  and  the  feasibility  of  the 
applicant's  timetable  for  conducting  the 
program  activities. 

3.  The  evaluation  plan  for  monitoring 
progress  in  increasing  the  number  of 
organizations  and  the  number  of 
targeted  youth  that  receive  such 
programs.  The  plan  should  provide  for  / 
assessing  program  impact  and  the  statuV 
of  risk  behaviors  among  participating 
youth. 

4.  The  plan  to  share  a  description  of 
the  program,  evidence  of  its 
effectiveness,  educational  materials 
developed  with  other  agencies,  and  the 
applicant's  plans  to  participate  in  an 
annual  meeting  sponsored  by  CDC. 

E.  Budget  and  Budget  Justification 
Narrative  (not  scored) 

The  extent  to  which  the  applicant 
provides  reasonable  and  appropiiate 
justification  for  budget  items  that  are 


consistent  with  the  intent  of  the  program 
announcement  and  clearly  linked  to 
objectives  and  activities  proposed  for 
the  budget  period. 

Evaluation  Criteria  for  Optional  Training 
and  Demonstratioo  Program 

A.  Capacity  to  Implement  (15  points) 

The  applicant's  demonstrated  ability 
and  the  quality  of  the  plan  to  implement 
the  coalition-buiilding  component  of  the 
program. 

B.  Capacity  to  Train  (15  points) 

Evidence  of  the  applicant's  capacity 
to  organize,  plan,  and  conduct  major 
training  activities. 

C.  Coordination  (30  points) 

The  appropriateness  of  the  plan  to 
coordinate  the  training  center  activities 
with  the  coalition-building  component, 
state  and  local  health  departments, 
education  agencies,  and  other  national, 
state,  and  local  agencies. 

D.  Program  Plan  (40  points) 

1.  The  quahty  of  the  plan  to  train 
teams  from  other  cities  in  the  United 
States. 

2.  The  quality  of  the  objectives  in 
terms  of  specificity,  measurability, 
achievability.  realism,  and  feasibility. 

3.  The  quality  of  the  applicant's  plan 
of  operation  and  timetable. 

4.  The  quality  of  the  evaluation  plan 
for  assessing  progress  in  meeting 
objectives,  monitoring  the  effectiveness 
of  activities,  and  improving  program 
operations. 

5.  The  number,  qualifications,  and 
time  allocations  of  proposed  staff. 

6.  The  feasibihty  of  the  plan  to 
provide  for  the  travel,  per  diem,  and 
lodging  expenses  for  up  to  160  training 
participants. 

B.  Budget  and  Budget  Justification 
Narrative  (not  scored) 

The  extent  to  which  the  budget  for  the 
training  and  demonstration  program  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

Executive  Order  12372  Review 

Applicants  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  Executive  12372  establishes 
a  system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
apphcations.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert 
them  to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  state  process.  For  proposed  projects 
serving  more  than  one  state,  the 


applicant  is  advised  to  contact  the 
SPOC  of  each  affected  state.  A  ciirrent 
hst  of  SPOCs  is  included  in  the 
application  kit.  The  due  date  for  state 
process  recommendations  is  30  days 
after  the  application  deadline  date  for 
new  and  competing  continuation  awards 
(the  appropriations  for  these  financial 
assistance  awards  were  received  late  in 
the  fiscal  year  and  would  not  allow  for 
an  application  receipt  date  which  would 
accommodate  the  60  day  state 
recommendtion  process  withing  Bscal 
year  1991).  If  SPOCs  have  any  state 
process  recommendations  on 
applications  submitted  to  CDC  they 
should  forward  them  to  Centers  for 
Disease  Control,  Procurement  and 
Grants  OfHce,  Grants  Management 
Branch,  255  East  Paces  Ferry  Road.  NE, 
AUanta,  Georgia  30305.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  state  process 
recommendations  it  receives  after  that 
date. 

Catalog  of  Federal  DomMtic  AssisUnca 
Numliar 

The  Catalog  of  Federal  Domestic 
Assistance  Nuinl>er  assigned  to  this  program 
is  93.118. 

Other  Requirements 

Recipients  must  comply  with  the 
document  tided,  "Content  of  AIDS- 
related  Writen  Materials,  Pictorials, 
Audiovisuals,  Questionnaires.  Survey 
Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control 
Assistance  Programs,"  dated  January 
1991.  a  copy  of  which  is  included  in  the 
application  kit. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  (PHS  Form  5161-1]  must  be 
submitted  to  Candice  Nowicki-Lehnherr, 
Grants  Management  Office,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Conti-ol.  255  East  Paces  Ferry  Road.  NE.. 
room  300.  Mail  Stop  E-14,  AUanta,  GA 
30305,  on  or  before  August  15, 1991. 

A.  Deadline;  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either  received  on  or  before  the 
deadline  date,  or  sent  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  independent  review 
group.  Apphcants  must  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing. 

B.  Late  Applications:  AppUcations 
that  do  not  meet  the  criteria  in  A.  are 
considered  late.  Late  applications  will 
not  be  considered  in  the  current 


competition  and  will  be  returned  to  the 
applicant 

Where  to  Obtain  Additional  Infbrmatiaa 

A  complete  program  description, 
information  on  application  procedures, 
application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Leah  D.  Simpson, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
ContiY>l  255  East  Paces  Ferry  Road.  NE., 
room  300,  Mail  stop  E-14,  AUanta,  GA 
30305;  Telephone  [404]  842-6594  or  FTS 
(404)  236-6594. 

Programmatic  technical  assistance 
may  be  obtained  from  Nancy  B. 
Watkins,  Chief  Program  Development 
Section,  Program  Development  and 
Services  Branch,  Division  of  Adolescent 
and  School  Health,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Mail  Stop  K-31.  Centers  for 
Disease  Contixjl,  1600  Clifton  Road,  NE., 
AUanta,  GA  30333;  telephone  (404)  488- 
5356  or  FTS  (404)  236-5356.  Please  refer 
to  Announcement  Number  152  when 
requesting  information  and  submitting 
an  application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  Number  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 

Dated:  August  2. 1991. 
Rpbart  L.  FoatH, 

Acting  Director,  Office  of  Program  Support. 

Centers  for  Disease  Control. 

[FR  Doc  91-18813  Filed  8-7-91: 8:45  am] 
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[Awtouncefnant  Number  1S6] 

Childhood  L«*d  Poisoning  Prevntlon 
Program  for  Chartaston  County,  South 
Carolina;  AvaUabMtty  of  Funda  tor 
Flacal  Yaar  1M1 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
grant  funds  in  Fiscal  Year  1991  to 
address  the  severe  childhood  lead 
poisoning  problem  in  Charleston 
County,  South  Carolina,  a  problem 
exacerbated  by  the  housing  devastation 
caused  by  Hurricane  Hugo.  This 
program  is  expected  to:  (1)  Screen  high- 
risk  infants  and  children  for  elevated 
blood  lead  levels,  (2)  assure  referral  for 
treatment  of,  and  environmental 
intervention  for,  infants  and  children 
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with  such  blood  lead  levels,  and  (3) 
provide  education  about  childhood  lead 
poisoning. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortaUty  and  improve  the 
quaUty  of  life.  This  announcement  is 
related  to  the  priority  areas  of 
Environmental  Health  and  Maternal  and 
Infant  Health.  (For  ordering  a  copy  of 
Healthy  People  2000.  see  Where  to 
Obtain  Additional  Information  section.) 

Authority 

This  program  is  authorized  under  sections 
301(a)  (42  U.S.C.  241(a))  and  317A  (42  U.S.C 
247(b)(1))  of  the  Public  Health  Service  Act  as 
amended.  Program  regulations  are  set  forth  in 
title  42,  Code  of  Federal  Regulations,  part 
51b. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  South  Carolina  Department  of 
Health  and  Environmental  Control  for 
expansion  of  childhood  lead  poisoning 
prevention  efforts  in  Charleston  County. 
In  Charleston  County,  a  survey  of  high- 
risk  children  in  1970  showed  that  as 
many  as  40  percent  of  those  between  the 
ages  of  1  and  6  who  were  screened  for 
lead  poisoning  had  blood  lead  levels 
above  40  /ig/dL  Many  of  these  children 
were  of  low-income  families  living  in 
homes  built  in  the  nineteenth  century 
and  painted  with  lead-based  paint.  This 
housing  had  begim  to  deteriorate  in  the 
19508,  as  wealthier  city  dwellers 
migrated  to  the  suburbs.  Mass  screening 
of  children,  public  education,  and  other 
activities  began  in  the  1970s  and 
continued  until  1981  when  limited 
resources  resulted  in  a  cessation  of 
intensive  screening  efforts  and 
signiBcantly  reduced  intervention 
efforts.  Now,  nearly  10  years  later,  with 
further  housing  deterioration,  the 
childhood  lead  poisoning  problem 
remains  significant 

On  September  21, 1989,  Hurricane 
Hugo  passed  over  South  Carolina, 
destroying  or  damaging  over  10,000 
housing  units  in  Charleston  County 
alone.  In  its  aftermath,  repairs  to  the 
damaged  housing  have  brought 
unprecedented  lead  contamination  to 
house  interiors  and  soil  around  houses. 
Because  of  the  large  scale  and  slowness 
of  repair  work,  many  families  were 
imable  to  find  alternative  housing  during 
repairs.  Many  children,  especially  from 
low-income  families,  have  remained  in 
houses  where  new  lead  hazards  have 
been  created.  The  result  has  been  a 
significant  increase  in  childhood  lead 
poisoning  cases. 


Without  intensive  screening  efforts, 
most  of  the  children  with  elevated  blood 
lead  levels  in  Charleston  County  will 
remain  undetected.  This  grant  program 
is  intended  to  respond  to  this  acute 
problem.  No  other  applications  will  be 
solicited  or  will  be  accepted. 

Availability  of  Funds 

Approximately  $210,000  will  be 
available  in  Fiscal  Year  1991.  The 
project  award,  expected  to  begin  on  or 
about  September  16, 1991,  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  not  to  exceed  5  years.  The 
funding  estimate  may  vary  and  is 
subject  to  change,  depending  on  the 
availability  of  funds.  Continuation 
awards  will  be  for  the  recommended 
project  period  indicated  in  the  original 
award  and  will  be  based  on  satisfactory 
progress  and  the  availability  of  funds. 

This  grant  is  intended  to  expand  and 
improve  program  efforts  in  those  areas 
of  Charleston  County  with  demonstrated 
high-risk  populations.  This  Grant  award 
cannot  supplant  existing  funding  for 
childhood  lead  poisoning  prevention 
programs  or  activities.  Grant  funds 
should  increase  the  level  of 
expenditures  from  the  state,  local,  and 
other  funding  sources  for  childhood  lead 
poisoning  prevention.  The  award  will  be 
made  with  the  expectation  that  program 
activities  will  continue  when  grant  funds 
are  terminated  at  the  end  of  the  project 
period. 

At  the  request  of  the  applicant. 
Federal  personnel  may  be  assigned  to  a 
project  in  heu  of  a  portion  of  the 
Hnancial  assistance. 

Note:  Grant  funds  may  not  be  expended  for 
medical  care  and  treatment  or  for 
environmental  remediation  of  lead  sources. 
However,  the  applicant  must  provide  an 
acceptable  plan  to  ensure  that  these  activities 
are  appropriately  carried  out 

Background 

Lead  poisoning,  an  environmental 
disease  of  young  children  in  the  United 
States,  can  have  profoundly  adverse 
health  effects.  Severe  lead  exposure  can 
cause  coma,  convulsions,  and  even 
death.  Lower  levels  of  lead,  which  rarely 
cause  symptoms,  can  result  in  decreased 
intelligence,  developmental  disabilities, 
behavioral  disturbances,  and  disorders 
of  blood  production.  These 
consequences  are  particularly  important 
because  they  result  from  levels  of  lead 
exposure  that  previously  were 
considered  safe. 

Childhood  lead  poisoning  is  the  most 
common  environmental  disease  in  South 
Carolina.  There  are  an  estimated  256,000 
children,  1  to  6  years  old.  in  the  state 
who  are  at  risk  for  lead  poisoning.  In 
1990.  the  state  screened  62,212  children 


(3,456  children  were  screened  in 
Charleston  County)  through  various 
health  programs,  however,  the 
preponderance  of  the  218  children  who 
were  found  with  lead  poisoning  resided 
in  Charleston  County  where  the  problem 
is  particularly  severe  because  of  the 
deteriorated,  older  housing  stock.  This 
already  severe  problem  was 
exacerbated  by  Hurricane  Hugo.  Water 
and  other  damages  caused  already 
deteriorated  housing  conditions  to 
worsen  and  with  the  lack  of  adequate 
housing,  many  families  remained  in  their 
homes  during  the  renovation  process 
further  exposing  their  children  to  lead 
hazards.  Many  of  these  homes  continue 
to  remain  in  a  state  of  disrepair.  Repairs 
and  renovations  will  increase  the 
amount  of  lead  dust  circulating  in  those 
houses  with  lead  based  paint. 

A  door-to-door  survey  of  Charleston 
County  (supported  by  the  state 
legislature)  in  1990  shows  that  over  10 
percent  of  the  children  screened  had 
blood  levels  at  or  above  25  fxg/dL. 
Screening  data  from  1978  to  the  present 
are  maintained  at  the  University  of 
South  Carolina,  and  the  state  maintains 
a  register  on  all  lead  poisoned  children 
and  ensures  their  follow-up  . 

Purpose 

The  purpose  of  this  award  is  to  enable 
the  South  Carolina  Department  of 
Health  and  Environmental  Control  to 
expand  childhood  lead  poisoning 
prevention  program  efforts  in  Charleston 
County,  where  damage  to  housing, 
caused  by  Hurricane  Hugo  has 
exacerbated  an  already  severe 
childhood  lead  poisoning  problem. 

Program  Requirements 

The  Charleston  County  program  will: 
(1)  Screen  and  identify  large  numbers  of 
infants  and  young  children  for  lead 
poisoning,  (2)  identify  their  possible 
sources  of  lead  exposure,  (3)  monitor 
medical  and  environmental  management 
of  lead-poisoned  children,  (4)  provide 
information  on  childhood  lead 
poisoning,  its  prevention,  and 
management  to  the  public,  specifically, 
parents  and  guardians  of  children  with 
elevated  blood  lead  levels,  health 
professionals,  and  policy  and  decision- 
makers, and  (5)  encourage  community 
action  programs  directed  to  the  goal  of 
eliminating  childhood  lead  poisoning. 

The  award  recipient  is  expected  to: 

1.  Establish  or  expand  screening 
services  in  areas  of  Charleston  County 
where  there  is  a  demonstrated  severe 
chidhood  lead  poisoning  problem. 

2.  Intensify  efforts  to  ensure  medical 
management  so  that  children  with  lead 


poisoning  receive  approprii 
timely  follow-up  services. 

3.  Establish,  expand,  or  ii 
environmental  investigatioi 
sources  of  lead  are  rapidly 
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evaluate  program  progress. 

5.  Improve  the  actions  of 
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6.  Enhance  knowledge  ar 
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methods. 
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The  following  are  essentj 
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1.  A  full-time  director/co 
with  authority  and  respons 
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2.  Qualified  staff,  other  n 
knowledge  to  implement  pi 
provisions. 
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analyze  data. 

4.  Demonstrated  experiei 
conducting  and  evaluating 
programs. 

5.  Ability  to  translate  pre 
findings  to  state  and  local  ] 
officials,  policy  and  decisic 
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program  efforts. 
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(3,456  children  were  screened  in 
Charleston  County)  through  various 
health  programs,  however,  the 
preponderance  of  the  218  children  who 
were  found  with  lead  poisoning  resided 
in  Charleston  County  where  the  problem 
is  particularly  severe  because  of  the 
deteriorated,  older  housing  stock.  This 
already  severe  problem  was 
exacerbated  by  Hurricane  Hugo.  Water 
and  other  damages  caused  already 
deteriorated  housing  conditions  to 
worsen  and  with  the  lack  of  adequate 
housing,  many  families  remained  in  their 
homes  during  the  renovation  process 
further  exposing  their  children  to  lead 
hazards.  Many  of  these  homes  continue 
to  remain  in  a  state  of  disrepair.  Repairs 
and  renovations  will  increase  the 
amount  of  lead  dust  circulating  in  those 
houses  with  lead  based  paint. 

A  door-to-door  survey  of  Charleston 
County  (supported  by  the  state 
legislature)  in  1990  shows  that  over  10 
percent  of  the  children  screened  had 
blood  levels  at  or  above  25  fig/dL. 
Screening  data  from  1978  to  the  present 
are  maintained  at  the  University  of 
South  Carolina,  and  the  state  maintains 
a  register  on  all  lead  poisoned  children 
and  ensures  their  follow-up  . 

Purpose 

The  purpose  of  this  award  is  to  enable 
the  South  Carolina  Department  of 
Health  and  Environmental  Control  to 
expand  childhood  lead  poisoning 
prevention  program  efforts  in  Charleston 
County,  where  damage  to  housing, 
caused  by  Hurricane  Hugo  has 
exacerbated  an  already  severe 
childhood  lead  poisoning  problem. 

Program  Requirements 

The  Charleston  County  program  will: 
(1)  Screen  and  identify  large  numbers  of 
infants  and  young  children  for  lead 
poisoning,  (2)  identify  their  possible 
sources  of  lead  exposiu%,  (3)  monitor 
medical  and  environmental  management 
of  lead-poisoned  children,  (4)  provide 
information  on  childhood  lead 
poisoning,  its  prevention,  and 
management  to  the  public,  specifically, 
parents  and  guardians  of  children  with 
elevated  blood  lead  levels,  health 
professionals,  and  policy  and  decision- 
makers, and  (5)  encourage  community 
action  programs  directed  to  the  goal  of 
eliminating  childhood  lead  poisoning. 

The  award  recipient  is  expected  to: 

1.  Establish  or  expand  screening 
services  in  areas  of  Charleston  County 
where  there  is  a  demonstrated  severe 
chidhood  lead  poisoning  problem. 

2.  Intensify  efforts  to  ensure  medical 
management  so  that  children  with  lead 


poisoning  receive  appropriate  and 
timely  follow-up  services. 

3.  Establish,  expand,  or  improve 
environmental  investigations  so  that 
sources  of  lead  are  rapidly  identified. 

4.  Develop  an  efficient  information/ 
management  system  compatible  with 
CDC  data  guidelines  to  monitor  and 
evaluate  program  progress. 

5.  Improve  the  actions  of  other 
agencies  and  organizations  to  facilitate 
tiie  rapid  abatement  of  lead  sources  in 
high  risk  communities. 

6.  Enhance  knowledge  and  skills  of 
program  staff  through  training  and  other 
methods. 

7.  Provide  information  on  childhood 
lead  poisoning  to  the  public.  poHcy- 
makers,  the  academic  community,  and 
others  based  upon  program  findings. 

This  grant  award  will  address  the 
problem  of  childhood  lead  poisoning  in 
high-risk  areas  of  Charleston  County 
with  a  high  percentage  of  older, 
damaged,  and  deteriorated  housing 
through  a  coordinated  and 
comprehensive  screening,  medical,  and 
environmental  management  program. 
Education  and  outreach  activities  are  an 
important  aspect  of  the  program  as  well 
as  activities  that  create  community 
awareness  of  the  problem,  especially 
among  community  and  business  leaders, 
the  medical  community,  parents, 
educators,  and  property  owners. 
Program  goals  and  objectives  should 
reflect  national,  state,  and  local 
priorities,  and  established  guidelines 
(e.g.,  the  CDC  statement,  Preventing 
Lead  Poisoning  in  Young  Children). 

The  following  are  essential 
requirements: 

1.  A  full-time  director/coordinator 
with  authority  and  responsibility  to 
carry  out  program  requirements. 

2.  Qualified  staff,  other  resources,  and 
knowledge  to  implement  program 
provisions. 

3.  EstabUshed  capacity  to  collect  and 
analyze  data. 

4.  Demonstrated  experience  in 
conducting  and  evaluating  public  health 
programs. 

5.  Ability  to  translate  program 
findings  to  state  and  local  public  health 
officials,  policy  and  decision-makers, 
and  to  others  seeking  to  strengthen 
program  efforts. 

6.  Information  that  describes  why 
areas  of  Charleston  County  were 
selected  for  screening  activities, 
including  information  on  housing 
conditions,  income,  other  socioeconomic 
factors,  and  previous  surveys  or 
screening  activities  for  childhood  lead 
poisoning. 

7.  Effective,  well-defined  working 
relationships  within  and  outside  the 


public  health  agency  at  national,  state, 
and  community  levels  (e.g..  Department 
of  Housing  and  Urban  Development, 
environmental  agencies,  maternal  and 
child  health  programs,  state  and  local 
housing  rehabilitation  offices  schools  of 
public  health  and  medical  schools,  and 
environmental  interest  groups)  to 
address  the  needs  and  requirements  of 
programs  (e.g.,  training  to  ensure  the 
safety  of  abatement  workers)  in  the 
implementation  of  proposed  activities. 
This  includes  the  establishment  of 
networks  with  other  state  and  local 
agencies  with  expertise  in  childhood 
lead  poisoning  prevention  programming. 

8.  A  plan  to  ensure  continuation  of  the 
childhood  lead  poisoning  prevention 
program  beyond  expiration  of  grant 
support. 

9.  For  awards  to  state  agencies  there 
must  be  a  demonstrated  commitment  to 
provide  technical,  analytical,  and 
program  assistance  to  local  agencies 
interested  in  developing  or 
strengthening  childhood  lead  poisoning 
prevention  programs. 

Evaluation  Criteria 

The  major  factors  to  be  considered  in 
the  evaluation  of  the  application  are: 

1.  Identification  of  the  Childhood  Lead 
Poisoning  Problem  (30%) 

The  applicant's  ability  to  identify 
populations  and  communities  at  high 
risk,  as  defined  by  data  from  previous 
screening  efforts,  environmental  data, 
and/or  demographic  data. 

2.  Understanding  the  Problem  (10%) 

The  applicant's  understanding  of  the 
requirements,  objectives,  and 
complexities  of  and  interactions 
required  for  a  successful  program. 

3.  Program  Personnel  (15%) 

The  extent  to  which  the  proposal  has 
described:  (a)  The  qualifications  and 
commitment  of  the  applicant,  (b) 
detailed  allocations  of  time  and  effort  of 
staff  devoted  to  the  project,  (c) 
information  on  how  the  applicant  will 
develop,  implement  and  administer  the 
program,  and  (d)  the  qualifications  of 
the  support  staff. 

4.  Technical  Approach  (20%) 

The  overall  balance  of  the  program 
design  and  measured  in  terms  of 
intensive  screening,  medical 
management,  lead  hazard  abatement, 
and  education  and  outreach  activities. 
The  adequacy  of  the  program  design 
includes  the  extent  to  which  the 
evaluation  plan  can  be  used  to 


effectively  measure  progress  towards 
the  stated  objectives. 

Collaboration  (15%) 

The  applicant  should  demonstrate  thp 
ability  to  collaborate  with  political 
subdivisions  of  the  state  in  developing 
childhood  lead  poisoning  prevention 
programs  and  collaboration  with  othp" 
program-related  entities.  Letters  of 
support  are  encouraged. 

6.  Plans  to  become  self-sustaining  (10%) 

The  applicant  should  provide  an 
explanation  of  how  program  services 
will  be  continued  after  termination  of 
Federal  grant  funds,  including 
identifying  other  sources  of  support  that 
will  be  utilized  during  the  project  period. 
By  the  end  of  the  second  budget  year, 
the  grantee  must  have  concrete  plans  to 
ensure  institutionalization  of  the 
program  after  termination  of  grant 
support. 

7.  Budget  Justification  and  Adequacy  of 
Facilities  (NOT  SCORED) 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  grant  funds.  The 
adequacy  of  existing  and  proposed 
facilities  to  support  program  activities 
also  will  be  evaluated. 

Executive  Order  12373  Review 

Applications  are  subject  to  the 
Intergovernmental  review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  Executive  Order  12372  sets 
up  a  system  for  state  and  local 
government  review  of  proposed  Federal 
assistance  applications.  Applicants 
(other  than  Federally-recognized  Indian 
tribal  governments)  should  contact  their 
state  Single  Point  of  Contact  (SPOCs)  as 
early  as  possible  to  alert  than  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC  they  should  forward 
them  to  Henry  S.  Cassell,  III.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road.  NE.. 
Atlanta,  Georgia  30305,  no  later  than  30 
days  after  the  deadline  date  for  new  and 


37710 


Federal  Register  /  Vol.  56.  No.  153  /  Thursday.  August  8.  1991  /  Notices 


competing  awards.  The  granting  agency 
does  not  guarantee  to  "accommodate  or 
explain"  state  process  recommendations 
it  receives  after  that  date. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.197. 

Application  Submission  and  Deadline 

South  Carolina  Department  of  Health 
and  Environmental  Control  must  submit 
the  original  and  two  copies  of  the 
application  PHS  Form  5161-1.  and 
should  carefully  adhere  to  the 
instruction  sheet  and  information 
provided.  The  application  should  be 
submitted  on  or  before  August  12. 1991 
to  Henry  S.  Cassell.  Ill,  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road.  NE.. 
room  300,  Atlanta.  GA  30305. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
addition  information  regarding  this 
project,  please  refer  to  announcement 
156  and  contact  the  following:  Business 
Management  Technical  Assistance,  Lisa 
Tamaroff,  Grants  Management 
Specialist,  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control.  255  East  Paces 
Ferry  Road.  NE.,  room  300,  Mailstop  E- 
14,  Atlanta,  Georgia  30305,  (404)  842- 
6630  or  FTS  236-«630. 

Programmatic  Technical  Assistance 
may  be  obtained  from  Jerry  Hershovitz. 
Deputy  Chief,  Lead  Poisoning 
Prevention  Branch.  Division  of 
Environmental  Hazards  and  Health 
Effects.  Center  for  Environmental  Health 
and  Injury  Control  Centers  for  Disease 
Control.  1600  Chfton  Road.  NE.. 
Mailstop  F-28.  Atlanta.  Georgia  30333. 
(404)  488-4880  or  FTS  236^1880. 

A  copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-0O1-0O473-1).  referenced 
in  the  Introduction  may  be  obtained 
through  the  Superintendent  of 
Documents,  Government  Printing  Office. 
Washington,  DC  20402-9325.  telephone 
(202)  783-3238. 

Dated:  August  2. 1991. 
Rot)ert  L  Foster, 

Acting  Director,  Office  of  Program  Support. 
Centers  For  Disease  Control 

(FR  Doc.  91-18814  Filed  8-7-01;  8:45  am] 
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(AnnouncMnent  Number  150] 


Availability  of  Funds  for  Fiscal  Year 
1991  Modified  System  for  AIDS  Case 
Reporting  and  Ascertainment  of  HIV- 
Related  Morbidity 

Introduction 

The  Center  for  Disease  Control  (CDC) 
announces  a  program  for  competitive 
cooperative  agreement  applications  to 
assist  state  and  local  health 
departments  in  simplifying  reporting  of 
AIDS  and  HIV-related  morbidity. 
Throughout  program  activities,  special 
emphasis  is  to  be  placed  on  developing 
and  evaluating  a  simplified,  yet  effective 
surveillance  system  for  symptomatic 
HIV-related  disease,  while  maintaining 
quality  of  data  collection  and  the 
integrity  of  the  current  AIDS 
surveillance  system.  The  new  system 
will  be  based  on  a  modified  surveillance 
definition  which  includes  CD4+  cell 
counts. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  areas  of  HIV 
Infection  and  Surveillance  and  Data 
Systems.  (For  ordering  a  copy  of 
Healthy  People  2000.  see  the  section 
Where  to  Obtain  Additional 
Information.) 

Authority 

These  cooperative  agreements  are 
authorized  under  sections  301(a)  (42  U.S.C. 
241(a|]  and  311  (42  U.S.C.  243]  of  the  Public 
Health  Service  Act.  as  amended. 

Eligible  Applicants 

Eligible  appHcants  are  official  state 
and  local  health  agencies  who  are 
current  recipients  of  HIV/ AIDS 
surveillance  cooperative  agreements 
who  have  reported  at  least  1.000 
cumulative  cases  of  AIDS  to  CDC  as  of 
December  31. 1990. 

Availability  of  Funds 

Approximately  $800,000  will  be 
available  in  Fiscal  Year  1991  to  fund  2-4 
cooperative  agreements.  Awards  are 
expected  to  range  from  $200,000- 
$400,000.  Awards  will  begin  on  or  about 
September  27. 1991  and  will  be  for  a  23- 
month  budget  period  within  a  2-year 
project  period.  Funding  estimates  may 
vary  and  are  subject  to  change, 
depending  on  the  availability  of  funds. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  on  the 
availabihty  of  funds. 


Purpose 

The  purpose  of  this  annoimcement  for 
cooperative  agreements  is  to  provide 
assistance  to  state  and  local  public 
health  departments  in  the  development, 
implementation,  and  evaluation  of  a 
simplified  method  of  reporting  AIDS  and 
HIV-related  morbidity,  which  will  be 
based  on  CD4-(-  cell  counts  and  clinical 
symptoms.  The  new  system  must  not 
interfere  with  the  integrity  of  the 
existing  national  surveillance  system 
while  under  development  and 
evaluation.  It  is  anticipated  that  the 
simplified  reporting  system  proposed  in 
response  to  this  announcement  may 
vary  with  local  conditions  and  practices. 
It  is  anticipated  that  successful 
components  of  this  pilot  project  will  be 
incorporated  into  a  modified  national 
surveillance  system. 


Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  below  and  CDC  will   . 
be  responsible  for  conducting  activities 
under  B.  below.  The  application  should 
be  presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  proposed  activities  in  a 
collaborative  manner  with  CDC. 

A.  Recipient  Activities 

1.  Participate  in  national  planning  and 
implementation  meetings  supported 
through  travel  funds  awarded  in  this 
cooperative  agreement. 

2.  Develop  and  implement  data 
collection  procedures  and  forms  for  core 
data  items  that  can  be  aggregated  by 
CDC  The  minimum  core  data  items 
shall  include,  but  not  necessarily  be 
limited  to,  demographic  and 
immunologic  characteristics,  e.g.,  CD4  -t- 
cell  count,  risk  category,  and  selected 
clinical  conditions. 

3.  Ensure  confidentiality  of  persons 
with  confirmed  or  suspected  HIV 
infection. 

4.  Maintain  responsibility  for  analysis 
and  presentation  of  data  collected  for 
local  purposes. 

5.  Develop  an  effective  and  efficient 
simplified  case  reporting  system  which 
would  monitor  indicator  conditions  and 
other  modified  elements  of  the  current 
surveillance  system  through  sampling  or 
other  mechanisms. 

6.  Demonstrate  the  ability  to  collect 
case  reports  on  HIV  disease  using  a 
surveillance  definition  which 
incorporates  absolute  CD4-f-  cell  counts. 

7.  Maintain  the  integrity  of  the 
existing  national  HIV /AIDS  reporting 
system  during  the  development  and 
evaluation  of  the  proposed  project  and 


demonstrate  coordination  w 
HIV/AIDS  surveillance  acti 

8.  Evaluate  the  usefulness 
modified  system  in  comparii 
existing  AIDS  surveillance  i 

9.  Identify  and  select  appi 
staff. 

B.  CDC  Activities 

1.  Assist  in  the  developmc 
implementation,  and  evalua 
general  and  site-specific  me 
simplifying  surveillance  of  I 
related  morbidity. 

2.  Provide  assistance  to  th 
collaborator  in  the  design  ai 
of  the  project,  including  tech 
guidance  in  the  developmen 
reporting  protocols,  data  col 
forms,  training  and  pretestir 
and  the  design  of  data  mane 
systems. 

3.  Provide  coordination  ar 
participants  for  the  project  t 
comparability  of  core  data  i 

4.  Maintain  responsibility 
compilation  of  analyses,  anc 
preseiftation  of  results  of  ag 
from  multiple  sites. 

Evaluation  Criteria 

Eligible  applications  subn 
this  armoimcement  will  be  e 
according  to  the  following  ci 

1.  The  quahty  of  plans  to  i 
implement  the  surveillance  t 
describing  how  potential  soi 
surveillance  data  will  be  ide 
accessed,  used,  and  verified 
plan  to  protect  the  confideni 
surveillance  data.  The  plan  : 
address  the  apphcant's  auth 
collect  or  ability  to  accept,  c 
voluntary  basis,  reports  of  c 
meeting  a  revised  surveillan 
definition.  (30  points] 

2.  The  applicant's  current 
the  surveillance  of  AIDS,  otl 
disease,  and  asymptomatic  i 
Higher  priority  will  be  given 
demonstrate  the  ability  to  c( 
population-based  surveillan 
broad  spectrum  of  HTV-relal 
including  assessment  of  und 
immune  status  (i.e.  CD4-f-  c( 
The  cumulative  number  of  n 
AIDS  cases  will  be  a  consid 
points) 

3.  The  apphcant's  underst 
the  purpose  of  the  project  ar 
appiicant's.ability,  willingne 
need  to  cooperate  in  the  pro 
CDC  and  other  participants. 

4.  The  quality  of  the  applii 
to  evaluate  the  usefulness  ol 
proposed  system  in  compari 
existing  AIDS  reporting  syst 
points) 
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Purpose 

The  purpose  of  this  announcement  for 
cooperative  agreements  is  to  provide 
assistance  to  state  and  local  public 
health  departments  in  the  development, 
implementation,  and  evaluation  of  a 
simplified  method  of  reporting  AIDS  and 
HIV-related  morbidity,  which  will  be 
based  on  CD4-t-  cell  counts  and  clinical 
symptoms.  The  new  system  must  not 
interfere  with  the  integrity  of  the 
existing  national  surveillance  system 
while  under  development  and 
evaluation.  It  is  anticipated  that  the 
simplified  reporting  system  proposed  in 
response  to  this  announcement  may 
vary  with  local  condihons  and  practices. 
It  is  anticipated  that  successful 
components  of  this  pilot  project  will  be 
incorporated  into  a  modified  national 
surveillance  system. 


Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  below  and  CDC  will 
be  responsible  for  conducting  activities 
under  B.  below.  The  application  should 
be  presented  in  a  manner  that 
demonstrates  the  appUcant's  abihty  to 
address  the  proposed  activities  in  a 
collaborative  manner  with  CDC. 

A.  Recipient  Activities 

1.  Participate  in  national  planning  and 
implementation  meetings  supported 
through  travel  funds  awarded  in  this 
cooperative  agreement. 

2.  Develop  and  implement  data 
collection  procedures  and  forms  for  core 
data  items  that  can  be  aggregated  by 
CDC  The  minimum  core  data  items 
shall  include,  but  not  necessarily  be 
limited  to.  demographic  and 
immunologic  characteristics,  e.g.,  CD4-I- 
cell  count,  risk  category,  and  selected 
clinical  conditions. 

3.  Ensure  confidentiality  of  persons 
with  confirmed  or  suspected  HIV 
infection. 

4.  Maintain  responsibility  for  analysis 
and  presentation  of  data  collected  for 
local  purposes. 

5.  Develop  an  effective  and  efficient 
simplified  case  reporting  system  which 
would  monitor  indicator  conditions  and 
other  modified  elements  of  the  current 
surveillance  system  through  sampling  or 
other  mechanisms. 

6.  Demonstrate  the  ability  to  collect 
case  reports  on  HIV  disease  using  a 
surveillance  definition  which 
incorporates  absolute  CD4-f-  cell  counts. 

7.  Maintain  the  integrity  of  the 
existing  national  HIV /AIDS  reporting 
system  during  the  development  and 
evaluation  of  the  proposed  project  and 


demonstrate  coordination  with  existing 
HIV/AIDS  surveillance  activities. 

8.  Evaluate  the  usefulness  of  the 
modified  system  in  comparison  to  the 
existing  AIDS  surveillance  system. 

9.  Identify  and  select  appropriate 
staff. 

B.  CDC  Activities 

1.  Assist  in  the  development 
implementation,  and  evaluation  of 
general  and  site-specific  methods  for 
simplifying  surveillance  of  HTV/AIDS- 
related  morbidity. 

2.  Provide  assistance  to  the 
collaborator  in  the  design  and  conduct 
of  the  project,  including  technical 
guidance  in  the  development  of 
reporting  protocols,  data  collection 
forms,  training  and  pretesting  methods, 
and  the  design  of  data  management 
systems. 

3.  Provide  coordination  among 
participants  for  the  project  to  ensure 
comparability  of  core  data  items. 

4.  Maintain  responsibility  for  the 
compilation  of  analyses,  and 
preseittation  of  results  of  aggregate  data 
from  multiple  sites. 

Evaluation  Criteria 

Eligible  applications  submitted  under 
this  announcement  will  be  evaluated 
according  to  the  following  criteria: 

1.  The  quahty  of  plans  to  develop  and 
implement  the  surveillance  system 
describing  how  potential  sources  of 
surveillance  data  will  be  identified, 
accessed,  used,  and  verified,  including  a 
plan  to  protect  the  confidentiaHty  of  all 
surveillance  data.  The  plan  should  also 
address  the  apphcant's  authority  to 
collect  or  ability  to  accept,  on  a 
voluntary  basis,  reports  of  cases 
meeting  a  revised  surveillance 
defmition.  (30  points) 

2.  The  applicant's  current  activities  in 
the  surveillance  of  AIDS,  other  HIV 
disease,  and  asymptomatic  infection. 
Higher  priority  will  be  given  to  sites  that 
demonstrate  the  ability  to  conduct 
population-based  surveillance  for  a 
broad  spectrum  of  HIV-related  disease 
including  assessment  of  underlying 
immune  status  (i.e.  CD4-)-  cell  counts). 
The  cumulative  number  of  reported 
AIDS  cases  will  be  a  consideration.  (20 
points) 

3.  The  apphcant's  understanding  of 
the  purpose  of  the  project  and  the 
applicant's  ability,  willingness  and/or 
need  to  cooperate  in  the  project  with 
CDC  and  other  participants.  (20  points) 

4.  The  quality  of  the  applicant's  plan 
to  evaluate  the  usefulness  of  the 
proposed  system  in  comparison  to  the 
existing  AIDS  reporting  system.  (15 
points) 


5.  The  extent  to  which  the  proposal 
describes  how  the  project  will  be 
administered,  including  the  size, 
qualifications,  and  time  allocation  of  the 
proposed  staff  and  the  availability  of 
facilities  to  be  used  during  the 
surveillance  pilot  and  a  schedule  for 
accomplishing  the  activities  of  the  pilot, 
including  time  frames.  (15  points) 

6.  The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds.  (Not  Weighted) 

Other  Requirements 

Recipients  must  comply  with  the 
document  titled  Content  of  AIDS- 
Related  Written  Materials,  Pictorials. 
Audiovisuals.  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
(January  1991).  In  complying  with  the 
Program  Review  Panel  requirements 
contained  in  this  document,  recipients 
are  encouraged  to  use  an  existing 
Program  Review  Panel  such  as  the  one 
created  by  the  health  department's  HIV/ 
AIDS  Prevention  Program. 

Projects  involving  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 

Executive  Order  12372  Review 

AppUcations  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.0. 12372  sets  up  a  system 
for  state  and  local  government  review  of 
proposed  Federal  assistance 
applications.  Applicants  (other  than 
Federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOCs)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  appUcant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  The  due 
date  for  state  process  recommendations 
will  be  30  days  after  the  application 
deadline  date  for  new  and  competing 
continuation  awards  (the  appropriations 
for  these  financial  assistance  awards 
were  received  late  in  the  fiscal  year  and 
would  not  allow  for  an  application 
receipt  date  which  would  accommodate 
the  60  day  state  recommendation 
process  within  fiscal  year  1991).  If 
SPOCs  have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  submit 
them  to  Candice  Nowicki,  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 


Grants  Office.  Centers  for  Disease 
Control,  room  300,  Mailstop  E-14,  255 
East  Paces  Ferry  Road,  NE.,  Atlanta. 
Georgia  30305.  "The  granting  agency  does 
not  guarantee  to  "accommodate  or 
explain"  for  state  process 
recommendations  it  receives  after  that 
date. 

Catalog  of  Federal  Donwstk  AaaisUnca 
Number 

The  Catalog  of  Federal  Domeatic 
Assistance  number  assigned  to  this  program 
is  93.1ia. 

ApplicatioD  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  form  PHS-5161-1  (Rev.  3/88) 
must  be  submitted  to  Candice  Nowicki. 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  room  30a  Mailstop  E-14,  255 
East  Paces  Ferry  Road,  NE.,  Atlanta, 
Georgia  30305,  on  or  before  August  16, 
1991. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  should  request  a  legibly- 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly-dated  receipt  &om  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

2.  Late  Applications:  Applications  that 
do  not  meet  the  criteria  in  either 
paragraph  l.a.  or  l.b.  immediately  above 
are  considered  late  appUcations  and  will 
not  be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  &om  Nealean  Austin. 
Grants  Management  Specialist  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
room  300,  Mailstop  E-14,  Atlanta, 
Georgia,  30305,  (404)  842-6743  or  FTS 
238-6743. 

Please  refer  to  Announcement 
Number  150,  when  requesting 
information  and  submitting  any 
apphcation. 

Programmatic  technical  assistance 
may  be  obtained  from  Ruth  Berkelman, 
M.D.,  Chief,  Surveillance  Branch, 
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Division  of  HIV/ AIDS.  Center  for 
Infectious  Diseases,  1600  Clifton  Road. 
NE.,  Mailstop  B-47.  Centers  for  Disease 
Control.  Atlanta.  GA  30333.  (404)  639- 
2050  or  FTS  23&-2050. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  through  the 
Superinte;ndent  of  Documents. 
Government  Printing  Office. 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 

Dated:  August  2, 199T 
Robert  L  Focter, 

Acting  Director,  Office  of  Program  Support. 
Centers  for  Disease  Control. 
|FR  Doc.  91-18815  Filed  8-7-91:  8:45  am) 

BIUJMGCOOC  41«a-M-lt 


Food  and  Drug  Admintstration 

[DockM  No.  91F-0271] 

Atoctiem  North  America,  Inc.;  FHIng  of 
Food  Addtttve  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Atochem  North  America.  Inc..  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  /3,3(or  4)- 
bi8{octadecylthio)cyclohexylethanea8 
an  antioxidant  in  polymeric  articles 
intended  for  food  contact  applications. 
FOR  FURTHER  INFORMATION  CONTACT. 

Vir  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration.  200  C  Street  SW., 
Washington,  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
1B4274)  has  been  filed  by  Atochem 
North  America.  Inc.,  c/o  1150 17th  SL 
NW..  Washington,  DC  2003a  proposing 
that  the  food  additive  regulations  in 
§  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be  amended 
to  provide  for  the  safe  use  of  /3,3(or  4)- 
bi8(octadecylthio)cyclohexylethane  as 
an  antioxidant  in  polymeric  articles 
intended  for  food  contact  applications. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 


evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal'RegMtjBr  in  accordance  with  21 
CFR  25.40(c).   ' 

V Dated:  ]\i}r^  1991. 

LltDSert  Lake, 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc.  91-18910  Filed  8-7-91;  8:45  am) 

BtLUNQ  CODE  4UO-0t-«l 


(Docket  No.  91P-0166] 

Cottage  Ctieese  Deviating  From 
Identity  Standard;  Temporary  Permit 
for  Maricet  Testing 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  annoimcing 
that  a  temporary  permit  has  been 
assigned  to  Crowley  Foods.  Inc..  to 
market  test  a  product  designated  as 
"nonfat  cottage  cheese"  that  deviates 
from  the  U.S.  standards  of  identity  for 
cottage  cheese  (21  CFR  133,128).  dry 
curd  cottage  cheese  (21  CFR  133,129), 
and  lowfat  cottage  cheese  (21  CFR 
133.131).  The  purpose  of  the  temporary 
permit  is  to  allow  the  applicant  to 
measure  consumer  acceptance  of  the 
product,  identify  mass  production 
problems,  and  assess  commercial 
feasibility. 

DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  November  6. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  A.  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-414), 
Food  and  Drug  Administration,  200  C 
Street  SW.,  Washington,  DC  20204,  202- 
485-0349. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  13ai7 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA  is 
giving  notice  that  a  temporary  permit 
has  been  issued  to  Crowley  Foods,  Inc.. 
Metro  Center,  49  Court  St,  P.O.  Box  549. 
Binghamton.  NY  13902. 

The  permit  covers  limited  interstate 
marketing  tests  of  a  nonfat  cottage 
cheese,  formulated  from  dry  curd 
cottage  cheese  and  a  dressing,  such  that 
the  finished  product  contains  less  than 
0.5  percent  milkfat.  The  food  deviates 
from  the  U.&  standards  of  identity  for 
cottage  cheese  (21  CFR  133.128)  and 


lowfat  cottage  cheese  (21  CFR  133.131) 
in  that  the  milkfat  content  of  cottage 
cheese  it  not  less  than  4.0  percent,  and 
the  milkfat  content  of  lowfat  cottage 
cheese  ranges  from  0.5  to  2.0  percent. 
The  test  product  also  deviates  from  the 
U.S.  standard  of  identity  for  dry  curd 
cottage  cheese  (21  CFR  133.129)  because 
of  the  added  dressing.  The  test  product 
meets  all  requirements  of  the  standards 
with  the  exception  of  these  deviations. 
The  purpose  of  these  variations  is  to 
offer  the  consumer  a  product  that  is 
nutritionally  equivalent  to  cottage 
cheese  products  with  dressing  but 
contains  less  fat 

For  the  purpose  of  this  permit,  the 
name  of  the  product  is  "nonfat  cottage 
cheese."  The  information  panel  of  the 
label  must  bear  nutritional  labeling  in 
accordance  with  21  CFR  101.9. 

This  permit  provides  for  the 
temporary  marketing  of  600,000  pounds 
(272,155  kilograms)  of  the  test  product. 
The  product  will  be  manufactured  at 
Crowley  Foods.  Inc.,  Theresa  Rd., 
LaFargeville,  NY  13636.  and  distributed 
in  Alabama,  Connecticut,  Delaware, 
Florida,  Georgia,  Indiana,  Kentucky, 
Maine,  Maryland,  Massachusetts, 
Michigan.  Mississippi.  New  Hampshire. 
New  Jersey.  New  York.  North  Carolina, 
Ohio,  Pennsylvania,  Rhode  Island.  South 
Carolina,  Tennessee,  Vermont,  Virginia, 
and  West  Virginia. 

Each  of  the  ingredients  used  in  the 
food  must  be  stated  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFR  part  101.  This  permit  is  effective  for 
15  months,  beginning  on  the  date  the 
food  is  introduced  into  interstate 
commerce,  but  not  later  than  November 
6, 1991. 

Dated:  July  30. 1991. 
L.  RolMrt  Lake, 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  91-18826  Fded  8-7-91;  8:45  am) 
nUMQCOOE  41«Mn-«l 


[Docket  No.  91O-02S3] 

Procter  A  Gamble  Co.;  Filing  of 
Petition  for  Affirmation  of  Gras  Status 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Dritg 
Administration  (FDA)  is  announcing 
that  Procter  &  Gamble  Co.  has  filed  a 
petition  (GRASP  1G0373).  proposing  to 
affirm  that  caprenin.  a  triglyceride 
derived  from  the  esterification  of 
glycerol  with  capric.  caprylic.  and 
behenic  acids,  is  generally  recognized  as 


safe  (GRAS)  for  use  as  a  coni 
fat  in  soft  candy  and  confecti^ 
coatings. 

DATES:  Written  comment  by  ( 
1991. 

ADDRESSES:  Submit  written  c 
to  the  Dockets  Management  I 
(HFA-305),  Food  and  Drug 
Administration.  Rm  1-23, 124; 
Parklawn  Dr..  Rockville,  MD  : 
FOR  FURTHER  INFORMATION  C< 
Lawh^nce  J.  Lin,  Center  for  Fc 
and  Applied  Nutrition  (HFF-; 
and  Drug  Administration,  200 
SW.,  Washington,  DC  20204, : 
5740. 

SUPPLEMENTARY  INFORMATiOl 

the  Federal  Food,  Drug,  and  C 
Act  (sections  201(s),  4098  (21 
321(s),  348))  and  the  regulatio 
affirmation  of  GRAS  status  ir 
(21  CFR  170.35).  notice  is  give 
Procter  &  Gamble  Co.,  6300  C 
Rd..  Cincinnati,  OH  45224.  ha 
petition  (GRASP  1G0373).  pro 
caprenin.  a  triglyceride  derive 
esterification  of  glycerol  with 
caprylic  and  behenic  acids,  t 
as  GRAS  for  use  as  a  confect 
in  soft  candy  and  confectione 
coatings.  The  petition  has  bet 
on  display  at  the  Dockets  Ma 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  J  §  1 
170.35  (21  CFR  170.30  and  170 
by  the  agency.  There  is  no  pr( 
review  of  the  adequacy  of  da 
suppport  a  GRAS  conclusion, 
filing  of  this  petition  for  GRA 
affirmation  should  not  be  intc 
a  preliminary  indication  of  su 
caprenin  for  GRAS  affirmatio 

The  potential  environments 
this  action  is  being  reviewed, 
agency  finds  that  an  environr 
impact  statement  is  not  requi 
this  petition  results  in  a  regul 
notice  of  availability  of  the  a; 
finding  of  no  significant  impa 
evidence  supporting  that  find 
published  with  the  regulation 
Federal  Register  in  accordanc 
CFR  25.40(c). 

Interested  persons  may,  on 
October  7, 1991,  review  the  p( 
or  file  comments  (two  copies, 
with  the  docket  number  foun( 
brackets  in  the  heading  of  thi 
document)  with  the  Dockets 
Management  Branch  (address 
Comments  should  include  an; 
information  that  would  be  he 
determining  whether  the  subs 
is  not,  GRAS  for  the  proposec 
copy  of  the  petition  and  recei 
comments  may  be  seen  in  the 
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lowfat  cottage  cheese  (21  CFR  133.131) 
in  that  the  milkfat  content  of  cottage 
cheese  is  not  less  than  4.0  percent,  and 
the  milkfat  content  of  lowfat  cottage 
cheese  ranges  from  0.5  to  2.0  percent. 
The  test  product  also  deviates  from  the 
U.S.  standard  of  identity  for  dry  curd 
cottage  cheese  (21  CFR  133.129)  because 
of  the  added  dressing.  The  test  product 
meets  all  requirements  of  the  standards 
with  the  exception  of  these  deviations. 
The  purpose  of  these  variations  is  to 
offer  the  consumer  a  product  that  is 
nutritionally  equivalent  to  cottage 
cheese  products  with  dressing  but 
contains  less  fat 

For  the  purpose  of  this  permit,  the 
name  of  the  product  is  "nonfat  cottage 
cheese."  The  information  panel  of  the 
label  must  bear  nutritional  labeling  in 
accordance  with  21  CFR  101.9. 

This  permit  provides  for  the 
temporary  marketing  of  600,000  pounds 
(272,155  kilograms)  of  the  test  product. 
The  product  will  be  manufactured  at 
Crowley  Foods,  Inc..  Theresa  Rd.. 
LaFargeville,  NY  13636,  and  distributed 
in  Alabama,  Connecticut,  Delaware. 
Florida,  Georgia,  Indiana.  Kentucky. 
Maine,  Maryland,  Massachusetts, 
Michigan,  Mississippi,  New  Hampshire, 
New  jersey.  New  York.  North  Carolina. 
Ohio.  Pennsylvania.  Rhode  Island,  South 
Carolina.  Tennessee.  Vermont.  Virginia, 
and  West  Virginia. 

Each  of  the  ingredients  used  in  the 
food  must  be  stated  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFR  part  101.  This  permit  is  effective  for 
15  months,  beginning  on  the  date  the 
food  is  introduced  into  interstate 
commerce,  but  not  later  than  November 
6, 1991. 

Dated:  July  30. 1991. 
L.  RolMrt  Lake. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 
[FR  Doc.  91-18826  Fded  8-7-91;  8:45  am) 

WIXMQCOOE  41«Mn-«l 


(Docket  No.  91Q-0253] 

Procter  A  Gamble  Co.;  Filing  of 
Petition  for  Affirmation  of  Gras  Status 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Procter  &  Gamble  Co.  has  filed  a 
petition  (GRASP  1G0373),  proposing  to 
affirm  that  caprenin.  a  triglyceride 
derived  from  the  esterification  of 
glycerol  with  capric.  caprylic.  and 
behenic  acids,  is  generally  recognized  as 


safe  (GRAS)  for  use  as  a  confectionery 
fat  in  soft  candy  and  confectionery 
coatings. 

DATES:  Written  comment  by  October  7. 
1991. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm  1-23. 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawh^nce  J.  Lin.  Center  for  Food  Safety 
and  Applied  NuUition  (HFF-333).  Food 
and  Drug  Administration,  200  C  Street 
SW..  Washington.  DC  20204,  202-472- 
5740. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sections  201(s),  4098  (21  U.S.C. 
321(s).  348))  and  the  regulations  for 
affirmation  of  GRAS  status  in  5  170.35 
(21  CFR  170.35).  notice  is  given  that 
Procter  &  Gamble  Co..  6300  Center  Hill 
Rd.,  Cincinnati.  OH  45224.  has  filed  a 
petition  (GRASP  1G0373),  proposing  that 
caprenin,  a  triglyceride  derived  from  the 
esterification  of  glycerol  with  capric. 
caprylic  and  behenic  acids,  be  affirmed 
as  GRAS  for  use  as  a  confectionery  fat 
in  soft  candy  and  confectionery 
coatings.  The  petition  has  been  placed 
on  display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §  §  170.30  and 
170.35  (21  CFR  170.30  and  170.35)  is  filed 
by  the  agency.  There  is  no  prefiling 
review  of  the  adequacy  of  data  to 
suppport  a  GRAS  conclusion.  Thus,  the 
filing  of  this  petition  for  GRAS 
affirmation  should  not  be  interpreted  as 
a  preliminary  indication  of  suitabiUty  of 
caprenin  for  GRAS  affirmation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
October  7, 1991,  review  the  petition  and/ 
or  file  comments  (two  copies,  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document)  with  the  Dockets 
Management  Branch  (address  above). 
Comments  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is,  or 
is  not,  GRAS  for  the  proposed  use.  A 
copy  of  the  petition  and  received 
comments  may  be  seen  in  the  Dockets 


Management  Branch  between  9  a.m.  and 
4  p.nL.  Monday  through  Friday. 

Dated:  July  29. 1991. 
L  Robert  Lake, 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

(FR  Doc.  91-18911  Filed  8-7-91;  8:45  am) 
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Health  Resources  and  Services 
Administration 

Program  Announcement  and  Final 
Project  Requirements,  Funding 
Preference  and  i^riority  for  Grants  for 
interdisciplinary  Training  for  Health 
Care  for  Rural  Areas 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  project  requirements,  funding 
preference  and  priority  for  fiscal  year 
(FY)  1991,  Grants  for  Interdisciplinary 
Training  for  Health  Care  for  Rural 
Areas,  section  799A  of  the  Public  Health 
Service  (PHS)  Act.  as  amended. 

Purposes 

Section  799A  of  the  Public  Health 
Service  Act.  as  amended  by  Public  Law 
100-607,  authorizes  the  Secretary  to 
award  grants  for  interdisciplinary 
training  projects  designed  to  provide  or 
improve  access  to  health  care  in  rural 
areas.  Specifically,  projects  funded 
under  this  authority  shall  be  designed 
to: 

(a)  Use  new  and  irmovative  services 
in  rural  areas;  practitioners  to  provide 
services  in  rural  areas; 

(b)  Demonstrate  and  evaluate 
innovative  interdisciplinary  methods 
and  models  designed  to  provide  access 
to  cost-effective  comprehensive  health 
care; 

(c)  Deliver  health  care  services  to 
individuals  residing  in  rural  areas; 

(d)  Enhance  the  amount  of  relevant 
reserach  conducted  concerning  health 
care  issues  in  rural  areas;  and 

(e)  Increase  the  recruitment  areas  and 
make  rural  practice  a  more  attractive 
career  choice  for  health  care 
practitioners. 

A  recipient  of  funds  may  use  various 
methods  in  carrying  out  the  projects 
described  above.  The  legislation  cites 
the  following  methods  as  examples: 

(a)  The  distribution  of  stipends  to 
students  of  eligible  applicants; 

(b)  The  establishment  of  a 
postdoctoral  fellowship  program: 

(c)  The  training  of  faculty  in  the 
economic  and  logistical  problems 
confronting  rural  health  care  delivery 
systems;  or 

(d)  The  purchase  or  rental  of 
transportation  and  telecommunication 


equipment  where  the  need  for  such 
equipment  due  to  unique  characteristics 
of  the  rural  area  is  demonstrated  by  the 
recipient. 

Healthy  People  2000  Objectives 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objections  of  Healthy  People 
2000  a  PHS-led  national  activity  for 
setting  priority  areas.  This  program  of 
Grants  for  Interdisciplinary  Training  for 
Health  Care  for  Rural  Areas  is  related  to 
the  priority  area  of  Educational  and 
Community-Based  Programs. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  of 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  DC  20402-9325  (Telephone 
202-783-3238). 

Education  and  Ser\ice  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  its 
training  programs  and  U.S.  Public 
Health  Service  programs  which  provide 
comprehensive  primary  health  care 
services  to  the  underserved.  Applicants 
are  encouraged  to  offer  clinical  training 
in  facilities  serving  the  underserved. 

Eligibility 

To  the  eligible  for  a  Grant  for 
Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas,  each  applicant 
must  be  located  in  a  State  and  be: 

1.  A  local  health  department,  or 

2.  A  nonprofit  organization,  or 

3.  A  public  or  nonprofit  college, 
university  or  school  of,  or  program  that 
specializes  in  nursing,  psychology, 
social  work,  optometry,  public  health, 
dentistry,  osteopathic  medicine, 
physician  assistants,  pharmacy, 
podiatric  medicine,  allopathic  medicine, 
chiropractic,  or  aUied  health 
professions. 

For-profit  entities  are  not  eligible  to 
obtain  funds  under  section  799A  either 
directly  or  through  subgrants  or 
subcontracts. 

Each  appUcation  must  be  joinUy 
submitted  by  at  least  two  eligible 
appUcants.  One  of  the  applicants  must 
be  an  academic  institution.  Each 
application  must  demonstrate  the  need 
and  demand  for  health  care  services, 
knowledge  of  available  resources  and 
the  most  significant  service  and 
educational  gaps  within  its  targeted 
geographic  area.  One  applicant  must  be 
designated  the  principal  organization 
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responsible  and  accountable  for  the 
conduct  of  the  proposed  project. 

Statutory  Project  Requirements 

Interdisciplinary  training  projects 
ftjided  under  section  799A  must: 

1.  Assist  individuals  in  academic 
institutions  in  establishing  long-term 
collaborative  relationships  with  health 
care  facilities  and  providers  in  rural 
areas,  and 

2.  Designate  a  rural  health  care 
agency  or  agencies  for  clinical  treatment 
or  training,  including  hospitals, 
community  health  centers,  migrant 
health  centers,  rural  health  clinics, 
community  mental  health  centers,  long- 
term  care  facilities,  facilities  operated 
by  the  Indian  Health  Service  or  an 
Indian  tribe  or  tribal  organization  or 
Indian  organization  under  a  contract 
with  the  Indian  Health  Service  under  the 
Indian  Self-Determination  and 
Education  Assistance  Acts,  or  Native 
Hawaiian  health  centers. 

Not  more  than  10  percent  of  the 
individuals  receiving  training  with 
section  799A  funds  shall  be  trained  as 
doctors  of  medicine  or  osteopathic 
medicine.  A  grantee  may  not  use  more 
than  10  percent  of  the  grant  funds  for 
administrative  costs. 

The  following  project  requirements 
were  established  in  fiscal  year  1990, 
after  public  conmient  and  are  being 
extended  in  FY  1991. 

Established  Nonstatutory  Project 
Requirements 

A  project  supported  under  this  grant 
program  must  meet  the  following 
requirements: 

(1)  Carry  out  the  following  two  project 
purposes  at  a  minimum,  among  those 
authorized  by  section  799A: 

(a)  interdisciplinary  training  to 
prepare  health  care  practitioners  to 
provide  services  in  rural  areas;  and 

(b)  increase  the  recruitment  and 
retention  of  health  care  practitioners  in 
rural  areas. 

(2)  Collaborate  with  the  resources  of 
an  Area  Health  Education  Center 
(AHEC)  or  Geriatric  Education  Center 
(GEC)  if  these  centers  are  present  in  a 
State  or  part  of  a  State  where  the  rural 
interdisciplinary  training  project  is 
conducted. 

(3)  Evaluate  in  a  systematic  manner, 
as  prescribed  by  the  Secretary,  its 
project  activity,  including  determination 
of  a  baseline  at  the  outset  of  the  project 
and  measurement  of  progress  by 
trainees  and  faculty. 

(4)  Provide  and  clearly  defme  for  each 
level  of  training  (undergraduate, 
graduate,  postgraduate,  continuing 
education  and  faculty  training)  the 
disciplines  and  numbers  of  students  to 


receive  training  as  well  as  the  duration 
of  the  training.  This  is  to  include  an 
outline  of  basic  criteria  for  the  selection 
of  students  to  participate  in  the  training. 
These  project  elements  are  to  be  tracked 
and  linked  to  project  outcomes. 

(5)  Provide  specific  indicators  of  the 
extent  and  means  by  which  it  plans  to 
become  self-sufficient. 

Final  Nonstatutory  Project 
Requirements 

In  addition  to  the  nonstatutory  project 
requirements  cited  above,  each  project 
must  provide  the  following: 

1.  Integrated  recruitment  and  retention 
strategies  (An  example  of  retention 
strategies  might  include  provision  of 
continuing  education  to  National  Health 
Service  Corps  Scholar  (NHSC)  and  loan 
repayors  early  in  their  periods  of 
service); 

2.  Curriculum  elements  that  address 
the  uniqueness  of  health  conditions  and 
ethnic  or  cultural  characteristics  of  the 
populations  in  the  rural  areas  to  be 
served;  and 

3.  Enrollment  of  a  significant 
proportion  of  individuals  from  nu'al 
areas,  particularly  rural  health 
professions  shortage  areas  or  medically 
underserved  areas. 

4.  Inclusion  of  one  project  collaborator 
which  is  an  entity  in  a  primary  care 
health  professional  shortage  area  which 
employs  or  is  eligible  to  employ 
National  Health  Service  Corps  Scholars 
or  loan  repayors.  (See  statutory  project 
requirement  number  1.) 

These  requirements  are  designed  to 
better  assure  that  trainees  will  practice 
in  rural  areas.  Research  indicates  that 
optimal  strategies  for  rural  practice 
should  include  early  promotion  of 
careers,  the  provision  of  financial  and 
cultural  support  during  training,  the 
development  of  technical  and  collegial 
support  systems,  and  some  limited  use 
of  economic  and  service  incentives. 

Definitions 

Accredited  Health  Professions 
Institutions  means  schools  of  medicine, 
dentistry,  osteopathic  medicine, 
pharmacy,  optometry,  podiatric 
medicine,  veterinary  medicine,  public 
health,  and  chiropractic,  as  defined  in 
section  701(4)  of  the  Act,  schools  of 
allied  health  as  defined  in  section 
701(10)  of  the  Act,  and  schools  of 
nursing  as  defined  in  section  853  of  the 
Act,  which  are  located  in  States  as 
defined  in  section  701(11)  of  the  Act  and 
which  are  accredited  as  provided  in 
section  701(5)  of  the  Act.  The  term  also 
includes  a  "graduate  program  in  health 
administration",  a  "graduate  program  in 
clinical  psychology"  as  defined  in 
section  701(4)  and  a  "program  for  the 


training  of  physician  assistants"  as 
defined  in  section  701(8)(A)  of  the  Act. 

Clinical  Treatment  or  Training  means 
direct,  supervised  participation  in 
patient  care  by  observation, 
examination  and  performance  of 
procedures  as  are  appropriate  for  the 
assigned  role  of  the  trainee  on  the  rural 
health  care  team. 

Community  Health  Center  means  an 
entity  as  defined  in  section  330(a)  of  the 
Act  and  in  regulations  at  42  CFR 
51c.l02(c). 

Community  Mental  Health  Center 
means  for  purposes  of  this  grant 
program  a  multiservice  mental  health 
facility  which  provides  essential 
elements  of  comprehensive  mental 
health  services: 

(1)  Inpatient  services; 

(2)  Outpatient  services; 

(3)  Partial  hospitalization  services — 
must  include  at  least  day  care  service; 

(4)  Emergency  services  provided  24 
hours  per  day — must  be  available  within 
at  least  one  of  the  first  three  services 
listed  above;  and/or 

(5)  Consultation  and  education 
services  available  to  community 
agencies  and  professions  personnel. 

Continuing  Medical  Education  or 
Continuing  Education  means  any 
education  for  the  purpose  of  maintaining 
or  enhancing  the  knowledge,  attitudes, 
or  abilities  of  a  physician  or  health 
professional  in  his  or  her  Held  which 
does  not  lead  to  any  formal  advanced 
standing  in  the  given  profession.- 

Geographic  Area  means  a  contiguous 
geopolitical  unit,  which  may  include 
counties,  minor  civil  divisions,  census 
county  divisions,  groups  of  census 
tracts,  or  a  combination  of  such  units. 

Indian  Tribe  or  Tribal  Organization 
means  an  organization  or  entity  as 
defined  in  section  4(e)  and  4(1)  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450b). 

Interdisciplinary  Training  means  a 
planned  and  coordinated  program  of 
education  or  training  aimed  at 
preparation  of  functioning  teams  of  two 
or  more  health  care  practitioners  from 
different  health  disciplines  who  will 
coordinate  their  activities  to  provide 
services  to  a  client  or  group  of  chents. 

Long-Term  Care  Facility  is  a  facility 
which  offers  services  designed  to 
provide  diagnostic,  preventive, 
therapeutic,  rehabilitative,  supportive 
and  maintenance  services  for 
individuals  who  have  chronic  physical 
or  mental  impairments.  This  facility  may 
have  a  variety  of  institutional  and  non- 
institutional  health  settings,  including 
the  home,  and  the  goal  of  the  service 
provided  is  to  promote  the  optimum 


level  of  physical  social  and 
psychological  functioning. 

Migrant  Health  Center  meani 
entity  as  defined  in  section  329( 
Act  and  in  regulations  at  42  CFl 
56.102(g)(1). 

Native  Hawaiian  Health  Cen 
means  an  entity  as  defined  in  tl 
Hawaiian  Health  Care  Act  of  1! 
L.  100-579)  (42  U.S.C.  11707(4)). 

Nonprofit  as  applied  to  any  e 
means  one,  no  part  of  the  net  ei 
which  inures,  or  may  lawfully  L 
the  benefit  of  any  private  share 
individual 

Postdoctoral  Fellowship  Prog 
means  a  program  of  advanced  i 
or  professional  work,  after  the 
attainment  of  a  doctoral  degree 
sponsored  by  a  school  of/ or  pn 
that  specializes  in  medicine,  os 
medicine,  nursing,  dentistry,  ps 
social  work,  optometry,  public  I 
pharmacy,  podiatric  medicine,  ( 
health. 

Rural  Area  means  a  Non-Me: 
Statistical  Area  or  an  area  loca 
outside  a  Metropolitan  Statistic 
as  defined  by  standards  follow 
Office  of  Management  and  Bud 
"Rural  Area,"  as  defined  in  sec 
799A,  includes  a  "frontier  area' 
which  the  population  density  ia 
than  7  individuals  per  square  n: 

Rural  Health  Care  Agency  m 
hospital,  community  health  cen 
migrant  health  center,  rural  hea 
community  mental  health  cente 
term  care  facility,  facility  opera 
the  Indian  Health  Service  or  an 
tribe  or  tribal  organization  undi 
contract  with  the  Indian  Health 
under  the  Indian  Self-Determin 
Education  Assistance  Act  or  N 
Hawaiian  health  centers. 

Rural  Health  Clinic  means  ai 
as  defined  under  section  1861(e 
the  Social  Security  Act  and  in 
regulations  at  42  CFR  491.2. 

State  means,  in  addition  to  t) 
States,  only  the  District  of  Colu 
Commonwealth  of  Puerto  Rico, 
Commonwealth  of  the  Northen 
Islands,  the  Virgin  Islands,  Gua 
American  Samoa,  the  Trust  Tei 
the  Pacific  Islands  (the  Republi 
Palau),  the  Republic  of  the  Mar 
Islands,  and  the  Federated  Stat 
Micronesia. 

Review  Criteria 

The  HRSA  will  review  applic 
taking  into  consideration  the  fo 
factors: 

(1)  The  potential  eHectivenee 
proposed  project  in  carrying  ou 
training  purposes  of  section  79i 
Act; 
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training  of  physician  assistants"  as 
defined  in  section  701(8)(A)  of  the  Act. 

Clinical  Treatment  or  Training  means 
direct,  supervised  participation  in 
patient  care  by  observation, 
examination  and  performance  of 
procedures  as  are  appropriate  for  the 
assigned  role  of  the  trainee  on  the  rural 
health  care  team. 

Community  Health  Center  means  an 
entity  as  defined  in  section  330(a]  of  the 
Act  and  in  regulations  at  42  CFR 
51c.l02(c). 

Community  Mental  Health  Center 
means  for  purposes  of  this  grant 
program  a  multiservice  mental  health 
facility  which  provides  essential 
elements  of  comprehensive  mental 
health  services: 

(1)  Inpatient  services; 

(2)  Outpatient  services; 

(3)  Partial  hospitalization  services — 
must  include  at  least  day  care  service; 

(4)  Emergency  services  provided  24 
hours  per  day — must  be  available  within 
at  least  one  of  the  first  three  services 
listed  above;  and/or 

(5)  Consultation  and  education 
services  available  to  community 
agencies  and  professions  personnel. 

Continuing  Medical  Education  or 
Continuing  Education  means  any 
education  for  the  purpose  of  maintaining 
or  enhancing  the  knowledge,  attitudes, 
or  abilities  of  a  physician  or  health 
professional  in  his  or  her  field  which 
does  not  lead  to  any  formal  advanced 
standing  in  the  given  profession.- 

Geographic  Area  means  a  contiguous 
geopolitical  unit,  which  may  include 
counties,  minor  civil  divisions,  census 
county  divisions,  groups  of  census 
tracts,  or  a  combination  of  such  units. 

Indian  Tribe  or  Tribal  Organization 
means  an  organization  or  entity  as 
defined  in  section  4(e)  and  4(1)  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450b). 

Interdisciplinary  Training  means  a 
planned  and  coordinated  program  of 
education  or  training  aimed  at 
preparation  of  functioning  teams  of  two 
or  more  health  care  practitioners  from 
different  health  disciplines  who  will 
coordinate  their  activities  to  provide 
services  to  a  client  or  group  of  chents. 

Long-Term  Care  Facility  is  a  facility 
which  offers  services  designed  to 
provide  diagnostic,  preventive, 
therapeutic,  rehabilitative,  supportive 
and  maintenance  services  for 
individuals  who  have  chronic  physical 
or  mental  impairments.  This  facility  may 
have  a  variety  of  institutional  and  non- 
institutional  health  settings,  including 
the  home,  and  the  goal  of  the  service 
provided  is  to  promote  the  optimum 


level  of  physical  social  and 
psychologictil  functioning. 

Migrant  Health  Center  means  an 
entity  as  defined  in  section  329(a)  of  the 
Act  and  in  regulations  at  42  CFR 
56.102(g)(1). 

Native  Hawaiian  Health  Center 
means  an  entity  as  defined  in  the  Native 
Hawaiian  Health  Care  Act  of  1988  (Pub. 
L.  100-579)  (42  U.S.C.  11707(4)). 

Nonprofit  as  appUed  to  any  entity 
means  one,  no  part  of  the  net  earnings  of 
which  inures,  or  may  lawfully  inure,  to 
the  benefit  of  any  private  shareholder  or 
individual 

Postdoctoral  Fellowship  Program 
means  a  program  of  advanced  academic 
or  professional  work,  after  the 
attainment  of  a  doctoral  degree,  that  is 
sponsored  by  a  school  of/ or  program 
that  specializes  in  medicine,  osteopathic 
medicine,  nursing,  dentistry,  psychology, 
social  work,  optometry,  public  health, 
pharmacy,  pediatric  medicine,  or  allied 
health. 

Rural  Area  means  a  Non-Metropolitan 
Statistical  Area  or  an  area  located 
outside  a  Metropolitan  Statistical  Area 
as  defined  by  standards  followed  by  the 
Office  of  Management  and  Budget. 
"Rural  Area,"  as  defined  in  section 
799A  includes  a  "frontier  area"  in 
which  the  population  density  is  less 
than  7  individuals  per  square  mile. 

Rural  Health  Care  Agency  means  a 
hospital,  community  health  center, 
migrant  health  center,  rural  health  clinic, 
community  mental  health  center,  long- 
term  care  facility,  facility  operated  by 
the  Indian  Health  Service  or  an  Indian 
tribe  or  tribal  organization  under  a 
contract  with  the  Indian  Health  Service 
under  the  Indian  Self-Determination  and 
Education  Assistance  Act  or  Native 
Hawaiian  health  centers. 

Rural  Health  Clinic  means  an  entity 
as  defined  under  section  1861(aa)(2)  of 
the  Social  Security  Act  and  in 
regulations  at  42  CFR  491.2. 

State  means,  in  addition  to  the  50 
States,  only  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands  (the  Republic  of 
Palau),  the  Republic  of  the  Marshall 
Islands,  and  the  Federated  States  of 
Micronesia. 

Review  Criteria 

The  HRSA  will  review  appUcations 
taking  into  consideration  the  following 
factors: 

(1)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  799A  of  the 
Act: 


(2)  The  extent  to  which  the  project 
explains  and  documents  the  need  for  the 
project  in  the  rural  area  to  be  served; 

(3)  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
interdisciplinary  training  of  health 
professionals  to  practice  in  the  rural 
area  to  be  addressed  by  the  project; 

(4)  The  degree  to  which  the  applicant 
offers  appropriate  clinical  training 
experiences  in  rural  health  care  settings; 

(5)  The  degree  to  which  the  applicant 
demonstrates  a  commitment  to 
establishing  and  maintaining  long-term 
collaborative  relationships  between 
academic  institutions  and  health  care 
facilities  and  providers  in  rural  areas; 

(6)  The  effectiveness  of  the 
organizational  arrangements  necessary 
to  carry  out  the  project; 

(7)  The  administrative  and 
management  capability  of  the  apphcant 
to  carry  out  the  proposed  project  in  a 
cost-effective  manner 

(8)  The  capabihty  of  the  proposed 
staff  and  faculty  to  provide  the  proposed 
instruction; 

(9)  The  extent  to  which  the  trainee 
recruitment  and  selection  process 
assures  that  qualified  trainees  with 
significant  interest  or  background  in 
rural  health  care  are  involved  in  the 
project; 

(10)  The  extent  to  which  the  budget 
justification  is  reasonable  and  indicates 
that  institutional  and  community 
support  to  the  project  are  provided  to 
the  maximum  extent  possible;  and 

(11)  The  extent  to  which  the  financial 
information  provided  indicates  an 
effective  utilization  of  grant  funds  and 
indicates  that  the  project  wrill  continue 
on  a  self-sustaining  basis. 

Established  Funding  Preference  and 
Priority 

The  following  funding  preference  and 
priority  were  established  in  FY  1990. 
after  public  comment,  and  the 
Administration  is  extending  them  in  FY 
1991. 

In  making  awards  in  Fiscal  Year  1991. 
a  funding  preference  will  be  given  to 
interdisciplinary  training  involving  three 
or  more  disciplines.  This  funding 
preference  will  be  given  to  applicants 
that  propose  and  implement  training  for 
health  care  practitioners,  faculty  or 
students  representing  three  or  more 
disciplines. 

In  determining  the  order  of  funding  of 
approved  applications  funding  priority 
will  be  given  for  applicants  that  plan  to 
conduct  a  substantial  part  of  the 
proposed  interdisciplinary  training  in  a 
"frontier  area"  or  in  a  designated  health 
professional  shortage  area  as  part  of  the 
rural  region  to  be  served  by  the  project. 
"Frontier  areas"  are  those  areas  with  a 


population  density  of  less  than  7 
individuals  per  square  mile. 

Proposed  project  requirements,  a 
proposed  funding  preference  and 
funding  priority  were  published  for 
public  comment  in  the  Federal  Register 
on  April  24, 1991  (56  FR  18824).  The 
Department  received  three  comments 
from  two  respondents  on  these 
proposals  during  the  30-day  comment 
period.  The  comments  and  the 
Department's  responses  are  summarized 
below. 

A  comment  was  received  from  one 
respondent  concerning  an  aspect  of  the 
program  for  which  public  comment  was 
not  requested. 

One  respondent  expressed  concern 
about  the  funding  preference  designed 
to  increase  minority  health 
professionals,  and  suggested  that  we 
expand  the  definition  of  "minority"  to 
include  disadvantaged  populations.  As 
directed  by  the  Disadvantaged  Minority 
Health  Improvement  Act  of  1990,  Public 
Law  101-527,  the  Bureau  is  developing  a 
new  definition  of  "disadvantaged."  This 
definition  will  be  published  in  the 
Federal  Register  for  public  comment 
before  it  is  applied  to  Bureau  programs. 

That  same  respondent  expressed 
support  for  the  proposed  nonstatutory 
project  requirement  that  places 
emphasis  on  the  retention  of  graduates 
in  rural  areas,  and  for  the  funding 
preference  for  interdisciplinary  projects 
that  offer  training  for  nurse-midwives. 

The  Department  has  finalized  the 
project  requirements,  funding  preference 
and  funding  priority  as  proposed.  The 
final  funding  preference  and  priority  do 
not  preclude  funding  of  other  eligible 
approved  applications.  Accordingly, 
entities  which  do  not  qualify  for  or  elect 
to  request  consideration  under  the 
preference  or  priority  are  encouraged  to 
submit  applications. 

Final  Funding  Preference 

In  additioa  for  FY  1991,  a  funding 
preference  will  be  given  to 
interdisciplinary  projects  diat  offer 
training  for  nurse  practitioners,  nurse 
midwives,  physician  assistants,  or  nurse 
anesthetists. 

Final  Fundiag  Priority 

In  addition,  for  FY  1991.  a  funding 
priority  will  be  given  to  projects 
designed  to  increase  the  availabiHty  of 
minority  health  professionals  or  all 
types  to  serve  rural  minority  populations 
including  Blacks,  Hispanics,  Native 
Americans,  Alaskan  Natives  and  Native 
Hawaiian*.  Increasing  the  number  of 
minority  health  professionals  is  an 
important  strategy  to  better  meet  the 
health  care  needs  of  these  populations. 
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Minority  health  professionals  tend  to 
practice  in  underserved  or  socio- 
economically  deprived  areas  in  greater 
proportion  than  majority  health 
professionals. 

Questions  regarding  programmatic 
information  should  be  directed  to:  Dr. 
Robert  W.  Beck.  Program  Officer, 
Division  of  Associated  and  Dental 
Health  Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  Parklawn 
Building,  room  8C-15.  5600  Fishers  Lane, 
Rockviile,  MB  20857.  Telephone:  301- 
443-6837. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.192. 1  his  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Program.s  (as  implemented  through  45 
CFR  part  100). 

Dated:  August  2. 1991. 
Robert  G.  Hannon, 

A  dministrator. 

[KR  Doc.  91-18912  Filed  8-7-91;  8:45  amj 
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Federal 


National  Institutes  of  Health 

National  Institute  of  Deafness  and 
Other  Communication  Disorders; 
Meeting  of  the  Ad  Hoc  Voice  and 
Voice  Disorders  Subcommittee  of  the 
National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the  Ad 
Hoc  Voice  and  Voice  Disorders 
Subcommittee  of  the  National  Deafness 
and  Other  Communication  Disorders 
Advisory  Board  on  September  17, 1991. 
The  meeting  will  take  place  from  8:30 
a.m.  to  adjournment  in  Conference 
Room  8,  Building  31,  C-Wing,  National 
Institutes  of  Health,  9000  Rockviile  Pike, 
Bethesda,  Maryland  20892. 

The  meeting  will  be  open  to  the  public 
80  that  the  Subcommittee  may  compare 
the  research  portfoHo  of  the  Institute  to 
the  National  Strategic  Research  Plan, 
identify  changes  in  the  field  since  the 
plan  was  developed,  recommend  levels 
and  areas  of  research  activity,  and 
suggest  potential  initiatives.  Attendance 
by  the  public  will  be  Hmited  to  space 
available. 

Summaries  of  the  Subcommittee 
meeting  and  a  roster  of  members  may  be 
obtained  from  Mrs.  Monica  Davies. 
National  Institute  on  Deafness  and 
Other  Communication  Disorders. 
Building  31,  room  3C08,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892.  301-402-1129.  upon  request. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.173  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders 

Dated:  July  31. 1991. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  91-18807  Filed  8-7-91;  8:45  am) 
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National  Institute  of  Deafness  and 
Other  Communication  Disorders; 
Meeting  of  the  Ad  Hoc  Hearing  and 
Hearing  Impairment  Subcommittee  of 
the  National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the  Ad 
Hoc  Hearing  and  Hearing  Impairment 
Subcommittee  of  the  National  Deafness 
and  Other  Communication  Disorders 
Advisory  Board  on  October  18. 1991. 
The  meeting  will  take  place  from  8:30 
a.m.  to  adjournment  in  room  3C07. 
Building  31,  C-Wing.  National  Institutes 
of  Health.  9000  Rockviile  Pike.  Bethesda. 
Maryland  20892. 

The  meeting  will  be  open  to  the  public 
so  that  the  Subcommittee  may  compare 
the  research  portfolio  of  the  Institute  to 
the  National  Strategic  Research  Plan, 
identify  changes  in  the  field  since  the 
Plan  was  developed,  recommend  levels 
and  areas  of  research  activity,  and 
suggest  potential  initiatives.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Summaries  of  the  Subcommittee 
meeting  and  a  roster  of  members  may  be 
obtained  from  Mrs.  Monica  Davies. 
National  Institute  on  Deafness  and 
Other  Communication  Disorders, 
Building  31,  room  3C08,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892,  301-402-1129,  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  .No.  13.173  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders) 

Dated:  July  31, 1991. 
Bsttj'  J.  Beveridge, 

Committee  Managem.ent  Officer,  NIH. 
(rR  Doc.  91-18308  Filed  8-7-91;  8:45  am] 

BtLUNG  CODE  4140-01-M 


National  Institute  of  Child  Health  and 
Human  Development;  Meeting  of  the 
National  Advisory  Board  on  Medical 
Rehabilitation  Research 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Board  on  Medical 
Rehabilitation  Research,  National 
Institutes  of  Child  Health  and  Human 


Development.  September  12-13. 1991, 
Gaithersburg  Marriott,  620  Perry 
Parkway.  Gaithersbiu-g,  Maryland  20877 

The  entire  meeting  wrill  be  open  to  the 
public  from  9  a.m.  on  September  12  to 
adjournment  on  September  13. 
Attendance  by  the  public  will  be  limited 
to  space  available.  The  Board  will 
review  and  assess  Federal  research 
priorities,  activities,  and  findings 
regarding  medical  rehabilitation 
research  and  shall  advise  on  the 
provisions  of  the  statute-required 
comprehensive  plan  for  the  conduct  and 
support  of  medical  rehabilitation 
research. 

Ms.  Mary  Plummer.  Board  Secretary. 
NICIiD.  Executive  Plaza  North,  room 
520,  National  Institutes  of  Health. 
Bethesda.  Maryland  20892.  Area  Code 
301,  496-1465,  will  provide  substantive 
program  information,  a  siunmarj'  of  the 
meeting  and  a  roster  of  members.  If  you 
have  specific  disability-related 
requirements,  please  call. 

Dated:  July  31, 1991. 
Betty }.  Beveridge, 

Committee  Management  Officer,  NIH 
[FR  Doc.  91-18809  Filed  8-7-91;  8:45  amJ 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-06O-O1-544O-10  6021] 

Proposed  Plan  Amendment,  Land 
Exchange  and  Right-of-Way  for  Bolo 
Station  Landfill,  San  Bernardino 
County 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
Bureau  of  Land  Management  and  the 
County  of  San  Bernardino  will  prepare  a 
joint  Federal-County  Environmental 
Impact  Statement/Report  (EIS/EIR)  for 
a  proposed  land  exchange,  right-of-way 
and  plan  amendment  to  the  California 
Desert  Conservation  Area  Plan  for  the 
Rail-Cycle.  LP  proposed  Class  III  Bolo 
Station  landfill  disposal  site. 

Rail-Cycle,  LP.  a  partnership  of  Waste 
Management  of  North  America  and 
Atchison,  Topeka  and  Sante  Fe  Railroad 
Company,  has  filed  an  application  to 
acquire  through  exchange  two  and  one- 
half  sections  (1.500  acres)  of  public  land. 
The  parcels  are  located  between  Amboy 
and  Cadiz,  south  of  U.S.  Route  66,  about 
35  miles  north  east  of  the  City  of 
Twentynine  Palms  and  about  45  miles 
east  of  Ludlow.  The  proposed  right-of- 


way  provides  access  from  Roi 
the  landfill  site.  The  parcels  w 
part  of  a  4,800  acre  waste-by-i 
system.  Refuse  would  be  proc 
recyclables  at  a  Materials  Rec 
Facility  (MRF)  in  Southern  Ca 
The  residue  would  be  packed 
containers  and  carried  by  Sar 
to  the  Bolo  Station  site.  Initial 
Cycle  expects  to  receive  3,000 
processed  waste  per  day,  trar 
one  train.  Within  five  years,  i1 
anticipated  that  the  processec 
will  increase  to  21.000  tons  pe 
utilizing  seven  trains.  The  ser 
the  landfill  would  be  59  years 
tons  per  day  and  would  have 
capacity  of  364  million  tons.  / 
the  site  would  occupy  2,100  at 
would  be  about  420  feet  in  he 
center.  Presently,  a  MRF  has  1 
identified  for  the  San  Gabriel 
is  anticipated  that  other  MRF 
developed  as  demand  occurs. 

The  site  underlying  the  refu 
be  lined  and  pollution  control 
be  constructed  include:  groun 
monitoring  wells,  leachate  co 
and  treatment,  and  gas  contrt 
there  will  be  facilities  for  con 
"green  waste". 

Since  the  proposed  action  i 
consistent  with  the  California 
Plan  guidelines  for  one  of  the 
parcels,  a  plan  amendment  is 
A  90-day  review  of  the  draft  1 
provided.  The  document  will 
several  issues,  including  air  q 
minerals,  water  quality  and  v 

Three  public  scoping  meeti 
conducted  to  identify  public  ( 
issues,  and  viable  alternative 
which  should  be  addressed  b 
Date,  time  and  location  of  the 
meetings  are: 

August  27, 1991,  7  p.m. 
Twentynine  Palms  Junior  High 
Multipurpose  Room.  5798  Ut 
Twentynine  Palms,  CA. 
August  28, 1991,  7  p.m. 

Holiday  Ina  1511  E.  Main  St.,  1 
August  29, 1991.  7  p.m. 
Joshua  Room,  San  Bernardino 
Center.  Ist  Floor,  385  N.  Arr 
Ave.,  San  Bernardino,  CA. 

DATES:  Written  comments  wi 
accepted,  if  received  on  or  b( 
September  9. 1991. 

addresses:  For  further  infor 
contact  Ken  McMullen,  Bure< 
Management  Needles  Resou 
101  W.  Spikes  Road,  Needles 

Dated:  August  2. 1991. 
Alan  Stein, 

A  cling  District  Manager. 

[FR  Doa  91-18812  Filed  8-7-91;  ( 
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Development,  September  12-13, 1991, 
Gaithersburg  Marriott,  620  Perry 
Parkway,  Gaithersbiu-g,  Maryland  20877 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  on  September  12  to 
adjournment  on  September  13. 
Attendance  by  the  public  will  be  limited 
to  space  available.  The  Board  will 
review  and  assess  Federal  research 
priorities,  activities,  and  findings 
regarding  medical  rehabilitation 
research  and  shall  advise  on  the 
provisions  of  the  statute-required 
comprehensive  plan  for  the  conduct  and 
support  of  medical  rehabilitation 
research. 

Ms.  Mary  Plummer,  Board  Secretary, 
NICHD,  Executive  Plaza  North,  room 
520,  National  Institutes  of  Health. 
Bethesda,  Maryland  20892,  Area  Code 
301,  496-1485,  will  provide  substantive 
program  information,  a  siunmarj'  of  the 
meeting  and  a  roster  of  members.  If  you 
have  specific  disability-related 
requirements,  please  caU. 

Dated:  July  31, 1991. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH 
[FR  Doc.  91-18809  Filed  8-7-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-O6O-O1-544O-10  B02t] 

Proposed  Plan  Amendment,  Land 
Exchange  and  Right-of-Way  for  Bolo 
Station  Landfill,  San  Bernardino 
County 

aqency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  intent. 

summary:  Notice  is  hereby  given  that 
Bureau  of  Land  Management  and  the 
County  of  San  Bernardino  will  prepare  a 
joint  Federal-County  Environmental 
Impact  Statement/Repori  (EIS/EIR)  for 
a  proposed  land  exchange,  right-of-way 
and  plan  amendment  to  the  California 
Desert  Conservation  Area  Plan  for  the 
Rail-Cycle,  LP  proposed  Class  III  Bolo 
Station  landfill  disposal  site. 

Rail-Cycle,  LP,  a  partnership  of  Waste 
Management  of  North  America  and 
Atchison,  Topeka  and  Sante  Fe  Railroad 
Company,  has  filed  an  application  to 
acquire  through  exchange  two  and  one- 
half  sections  (1,500  acres)  of  public  land. 
The  parcels  are  located  between  Amboy 
and  Cadiz,  south  of  U.S.  Route  66,  about 
35  miles  north  east  of  the  City  of 
Twentynine  Palms  and  about  45  miles 
east  of  Ludlow.  The  proposed  right-of- 


way  provides  access  from  Route  66  to 
the  landfill  site.  The  parcels  would  be 
part  of  a  4,800  acre  waste-by-rail  landfill 
system.  Refuse  would  be  processed  for 
recyclables  at  a  Materials  Recovery 
Facility  (MRF)  in  Southern  California. 
The  residue  would  be  packed  in 
containers  and  carried  by  Sante  Fe  train 
to  the  Bolo  Station  site.  Initially,  Rail- 
Cycle  expects  to  receive  3,000  tons  of 
processed  waste  per  day,  transported  by 
one  train.  Within  five  years,  it  is 
anticipated  that  the  processed  waste 
will  increase  to  21,000  tons  per  day, 
utilizing  seven  trains.  The  service  life  of 
the  landfill  would  be  59  years  at  21,000 
tons  per  day  and  would  have  a  total 
capacity  of  364  million  tons.  At  capacity, 
the  site  would  occupy  2,100  acres  and 
would  be  about  420  feet  in  height  at  its 
center.  Presently,  a  MRF  has  been 
identified  for  the  San  Gabriel  Valley.  It 
is  anticipated  that  other  MRFs  will  be 
developed  as  demand  occurs. 

The  site  underlying  the  refuse  would 
be  lined  and  pollution  control  systems  to 
be  constructed  include:  groundwater 
monitoring  wells,  leachate  collection 
and  treatment  and  gas  control.  Also, 
there  will  be  facilities  for  composting  of 
"green  waste". 

Since  the  proposed  action  is  not 
consistent  with  the  California  Desert 
Plan  guidelines  for  one  of  the  three 
parcels,  a  plan  amendment  is  necessary. 
A  90-day  review  of  the  draft  EIS  will  be 
provided.  The  document  will  consider 
several  issues,  including  air  quality, 
minerals,  water  quality  and  wildlife. 

Three  public  scoping  meetings  will  be 
conducted  to  identify  public  concerns, 
issues,  and  viable  alternative  sites 
which  should  be  addressed  by  the  EIS. 
Date,  time  and  location  of  the  public 
meetings  are: 

August  27, 1991,  7  p.m. 
Twentynine  Palms  junior  High  School. 
Multipurpose  Room.  5798  Utah  Trail, 
Twentynine  Palms,  CA. 
August  28, 1991,  7  p.m. 

Holiday  Ina  1511  E.  Main  St.,  Barstow,  CA. 
August  29, 1991.  7  p.m. 
Joshua  Room,  San  Bernardino  Government 
Center.  1st  Floor.  385  N.  Arrowhead 
Ave..  San  Bernardino,  CA. 

DATES:  Written  comments  will  be 
accepted.  If  received  on  or  before 
September  9, 1991. 

ADDRESSES:  For  further  information 
contact  Ken  McMullen,  Bureau  of  Land 
Management  Needles  Resource  Area, 
101  W.  Spikes  Road.  Needles.  CA  92363. 

Dated:  August  2, 1991. 
Alan  Stein, 

Acting  District  Manager. 

[FR  Doc.  91-18812  Filed  8-7-91;  8:45  am] 

BILUNO  COM  4310-«0-ll 


[NV-020-4370-10] 

Winnemucca  District  Advisory  Council 
Meeting 

summary:  Notice  is  herey  given  in 
accordance  with  Public  Law  92-463  that 
a  meeting  of  the  Winnemucca  District 
Advisory  Council  will  be  held  on 
Wednesday  September  11,  and 
Thursday  September  12. 1991. 

The  meeting  will  begin  at  8  a.m.  in  the 
conference  room  of  the  Bureau  of  Land 
Management  Office  at  705  East  Fourth 
Street  Winnemucca.  Nevada  89445. 

llie  Agenda  for  the  meeting  will 
include: 

1.  An  update  on  the  National 
Conservation  Area  Proposal; 

2.  Review  of  our  draft  "interim" 
management  plan  for  the  Black  Rock/ 
High  Rock  area: 

3.  Review  of  the  Little  Owyhee 
Allotment  Evaluation  and  draft  proposal 
(involving  livestock,  wildlife,  and  wild 
horse  issues]. 

In  order  to  familiarize  the  council  with 
the  issues  involved  in  the  Little  Owyhee 
Area,  Wednesday,  September  11th  will 
be  a  tour  of  that  area. 

The  meeting  is  open  to  the  pubHc. 
Interested  persons  may  make  oral 
statements  to  the  Council  at  10  a.m.  on 
Thursday,  September  12th,  or  file 
written  statements  for  the  Councils 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager  by  Monday,  September 
9, 1991.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Summary  minutes  of  the  Council 
Meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  (during  regular 
business  hours)  within  30  days  following 
the  meeting. 

Dated:  July  30, 1991. 
Rolwrt ).  Neary, 

Acting  District  Manager. 

[FR  Doc.  91-18831  Filed  S-7-91;  8:45  am] 

BtUJNO  COOC  4310-M-M 


[AZ-O2O-01-S410-10] 

Conveyance  of  Mineral  Interests 
Applications 

Notice  is  hereby  given  that  pursuant 
to  section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976.  43  U.S.C.  1719(b).  the  following 
applications  have  been  filed  for  the 
conveyance  of  certain  Federally-owned 
mineral  interests  within  each 
accompanying  land  description: 


Gila  and  Salt  Rivar  Meridian,  Arii 
AZA-11970 

T.  5  N.,  R.  2  E.. 

Sec.13. 
T.  5  N.,  R.  3  £.. 

Sec  27. 

AZA-13979 

T.  10  S.,  R.  7  E., 

Sees.  1,  9, 12, 13.  28.  and  27. 
T.  laS..  R.  BE.. 

Sect.  S  and  11. 
T.  10  S..  R.  9  E., 

Sees.  S  and  6. 

AZA-17364 

T.  4  N.,  R.  3  E., 

Sees.  3  and  la 
T.  6  N.,  R.  3  E., 

Sect.  33  and  34. 

AZA-19070 

T.  8  N..  R  5  W.. 
Sees.  7, 8.  and  17  to  21.  inel. 

AZA-19074 

T.  9  N.,  R.  5  W., 
Sees.  1, 11. 15,  and  22. 

AZA-19081 

T.  22  N..  R.  16  W.. 
Sea  22. 

AZA-19175 

T.  7  N.,  R.  5  W., 
Sees,  a  17,  la  and  20. 

AZA-20613 

T.  7  N.,  R.  1  W. 

See.  6. 
T.  7  N.,  R.  2  W., 

oGC<  !• 

AZA-21174 

T.  7  N.,  R.  5  W.. 
Sec.15. 

AZA-21222 

T.  10  N..  R.  5  W., 

Sees.  3,  9,  and  15. 
T.  11  N.,  R.  5  W.. 

Sees.  23.  26,  27.  33.  34.  and  35. 
T.  9  N..  R.  8  W., 

Sees.  12, 13, 14  and  24. 

AZA-21807 

T.  14  N.,  R.  9  W., 
Sees.  10  and  11. 

AZA-219ee 
T.  6  N.,  R.  4  E., 

SeclS. 
AZA-22076 

T.  11  N.,  R.  5  W., 
Sees.  27  and  28. 

AZA-22103 

T.  6  N..  R.  4  E^ 
See.  24. 

AZA-22112 

T.  7  N.,  R.  5  W., 

T.  8  N..  R.  5  W.. 
See.  34. 

AZA-22303 

T.  8  N.,  R.  5  W, 
Sec.  30 


37718 


AZA-22526 

T.  7  N..  R.  5  W, 
Sees.  11. 

AZA-22531 

T.  1  N..  R.  7  E.. 
Sec.  3. 

AZA-22543 

T.  7  N..  R.  5  W.. 
Sec.  3. 

AZA-22628 

T.  7  N..  R.  4  W., 
Sec.  17. 

AZA-22865 

T.  7  N.,  R.  1  W.. 

Sec.  6. 
T.  7  N.,  R.  2  W.. 

Sec.1. 

AZA-22887 

T.  10  S..  R.  14  E., 
Sees.  23,  26,  and  27. 

A2:A-22922 

T.  10  S.,  R.  14  E.. 

Sec  12. 
T.  10  S..  R.  15  E., 

Sees.  5,  7,  and  8. 
T.  8  S.,  R.  16  E., 

Sec.  31. 

AZA-23133 

T.6N.,  R.4E., 
Sec  10. 

AZA-23150 

T.  11  N..  R.  3  W.. 

Sees.  8.  9. 17. 19.  2a  21,  29.  and  30. 
AZA-23151 

T.  11  N..  R.  5  W.. 

Sees.  20  and  21. 

AZA-23180 

T.  6  N..  R.  4  E., 
Sec  17. 

AZA-23386 

T.  9  N..  S..  R.  2  E.. 

Sec  13. 
T.  9  N..  S.,  R.  3  E., 

Sees.  29  and  30. 

AZA-23415 

T.  20  S..  R.  9  E., 

Sec  25. 
T.  20  S..  R.  10  E., 

Sees.  13, 14, 15.  23,  24,  25,  28,  29.  3a  32,  and 
36. 

AZA-23506 

T.  9  N.,  R.  4  W.. 

T.9N.,R.5W.. 

Sees.  1, 11, 15.  and  22. 
T.  10  N..  R.  5  W., 

Sees.  21  and  2a 
T.  9  N.,  R.  6  W., 

Sees.  12, 13,  and  14. 

AZ-\-23553 

T.  6  N..  R.  3  £.. 

Sec.  13. 
T.  6  N..  R.  4  E.. 

AZA-23560 
T.  7  S..  R.  11  E., 
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Sec  25. 
T.  6  S.,  R.  12  E.. 

Sees.  33  and  34. 
T.  7  S.,  R.  12  E., 

Sec  3 
T.  7  S,  R.  13  E., 

Sees.  12. 13.  and  27. 
T.  8  S.,  R.  13  E., 

Sees.  8. 9, 11  to  15.  incl.,  22.  23,  25,  26,  and 
27. 
T.  7  S.,  R.  14  E., 

Sees.  17,  21,  26  to  33.  and  35. 
T.  8  S.,  R.  14  E.. 

Sees.  2,  5  to  8,  incl..  11. 14,  2a  22.  23.  24.  26, 
27.  2a  and  3a 

AZA-23a06 

T.  14  N..  R.  1  W.. 
Sec  21. 

AZA-23870 

T.  11  N,  R.  24  E.. 
Sees.  8,  la  12. 14.  and  22. 

AZA-24035 

T.  6  N..  R.  1  W, 
Sees.  22  and  23. 

AZA-24038 

T.  6  N..  R.  1  W.. 
Sec  23. 

AZA-24062 

T.  19  S..  R.  14  E., 
Sees.  27  and  28. 

AZA-24090 

T.  19  S..  R.  14  E, 
Sees.  21  and  22.  • 

AZA-24106 

T.  10N..R.5W., 
Secia 

AZA-2424e 

T.  6  N.,  R.  4  E. 
Sec  3. 

AZA-24411 

T.  10  N.,  R.  3  W, 

Sees.  5  to  8.  incL,  17.  and  18. 
T.  11  N..  R.  3  W., 

Sees.  6,  7. 18,  21,  22,  23.  and  28  to  31,  incL 
T.  12  N.,  R.  3  W.. 

Sees.  5,  6.  8, 17, 18,  20,  and  29. 
T.  10  N.,  R.  4  W.. 

Sec  13. 
T.  11  N.,  R.  4  W.. 

Sees.  1,  2,  and  24. 
T.  12  N.,  R.  4  W.. 

Sees.  11. 13, 14, 15,  21,  22.  23.  25,  and  28. 
AZA-24479 

T.  10  N.,  R.  5  W., 

Sees.  7.  8,  9, 17.  and  18. 
T.  10  N..  R.  6  W., 

Sees.  1,  4,  5. 13,  21,  24.  25, 27.  28.  and  35. 
T.  11  N..  R.  6  W.. 

Sec  33. 
T.  10  N..  R.  7  W.. 

Sees.  21,  22.  27.  and  28. 
T.  11  N..  R.  7  W, 

Sees.  25. 28.  27. 94.  and  35. 

AZA-24549 

T.12S..R.8W.. 
Sec  21. 

AZA-24570 

T.  11  N..  R.  3  W, 


Sec  4. 

AZA-24574 

T.  12  N,  R.  24  E.. 
Sec  31. 

AZA-25358 

T.  8  N.,  R.  1  W.. 

Sees.  7  and  Sa 
T.8N,R.2W, 

Sees.  12. 13.  and  24. 

The  mineral  interests  may  be 
conveyed  in  whole  or  in  part. 

The  purpose  of  the  conveyances  is  to 
allow  consolidation  of  surface  and 
subsurface  ownership  where  there  are 
no  known  mineral  values,  or  in  those 
instances  where  the  reservation  of 
mineral  interests  to  the  United  States 
interferes  with  or  precludes  appropriate 
non-mineral  development  of  the  lands 
and  such  development  would  be  a  more 
beneficial  use. 

Additional  information  concerning  the 
applications  may  be  obtained  from  the 
Phoenix  District  Manager,  Phoenix 
District  Office,  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027. 

Upon  publication  of  this  notice  in  the 
Federal  Renter,  the  mineral  interests 
owned  by  the  United  States  in  the  lands 
under  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  applications  shall  terminate 
upon  issuance  of  a  patent  or  other 
document  of  conveyance  of  such 
mineral  interests,  upon  final  rejection  of 
the  application,  or  two  years  from  the 
date  of  pubhcation  of  this  notice, 
whichever  comes  first. 

Dated:  August  2. 1991. 
Henri  R.  Bisson, 
District  Manager. 
[FR  Doc.  91-18830  Filed  8-7-91;  8:45  am) 

BILUNG  CODE  4310-33-«l 


[NM-940-4214-11;  NMNM  0943031 

Proposed  Continuation  of  Withdrawal; 
New  Mexico 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice. 

summary:  The  United  States 
Department  of  Agriculture,  Forest 
Service,  proposes  that  a  416.045  acre 
withdrawal  of  Santa  Fee  National  Forest 
land  for  use  in  connection  with  three 
recreation  areas,  one  picnic  area,  and 
two  summer  home  areas  continues  for 
an  additional  20  years.  The  land  will 
remain  closed  to  mining.  The  land  has 
been  and  remains  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 


National  Forest  System  land. ; 
mineral  leasing. 

DATES:  Comments  should  be  i 
November  6. 1991. 
ADDRESSES:  Comments  shoulc 
to  the  New  Mexico  State  Dire 
P.O.  Box  1449,  Sante  Fe,  New 
87504-1449. 

FOR  FURTHER  INFORMATION  C( 
Clarence  F.  Hougland,  BLM,  ^ 
Mexico  State  Office,  505-988- 
SUPPLEMENTARY  INFORMATION 

United  States  Department  of 
Agriculture,  Forest  Service,  pi 
that  the  existing  withdrawal  r 
Public  Land  Order  No.  2830  b( 
continued  for  a  period  of  20  y 
pursuant  to  section  204  of  the 
Land  Policy  and  Management 
1976,  90  Stat.  2751,  43  U.S.C.  1 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

Santa  Fe  National  Forest 

Windy  Bridge  Picnic  Area  (24.80 

T.  17  N.,  R.  12  E, 
Sec  17.  lot  11. 

Winsor  Creek  Summer  Home  Art 
acres) 

T.  18  N.,  R.  12  E 
Sec  3,  NViNWVi  of  lot  5,  NEVi 
NWy4  of  lot  6,  SViNEy4  of  lo 
SEVioflote. 
T  19  N    R-  X2  R. 
Sec  33,  NV4SWy«SEV4,  SWV^K 
SEVi,  N»>4SWy4SEy4SEy4,  ar 
SEy4: 

Sec  34.  sviswy4swy4swy4. 

Holy  Ghost  Recreation  Area  (106 

T.  18N.,  R.  12  E, 

Sec  20,  WV^  of  lot  1.  and  that  poi 
lies  outside  the  Pecos  Wildei 
described  as  SEy4NWy4NW 

SEy4Nwy4Nwy4,  wwiSEy4r 
NEy4Swy4Nwy4,  EV4SEy4S' 
swy4SEy4Nwy4,  Nwy4NEV 
swy4NEy4Swy4,  wv4SEy4^ 

NEy4SEy4SWy4,  and  SViSE^ 

Holy  Ghost  Summer  Home  Area 
acres) 

T.  18  N.,  R.  12  E, 
Sec  29,  EVt  of  lot  7; 

Sec  32,  NEy4NEy4NEy4  and  N 
NEy4; 

Sec  33,  lot  6,  swy4Nwy4^avv 
swy4NWV4Nwy4.  NViswy 

SWy4NWy4.  and  SWy4SEy4 
Winsor  Creek  Recreation  Area  (. 

T.  19  N..  R.  12  E, 
That  portion  outside  the  Pecos 
described  as  See.  33,  SV^NV^ 
andN';4SV<iSV4SWy4. 

Upper  Bull  Creek  Recreation  An 
acres) 

T  17  N   R.  13  E 

Sec  26.  lot  2,  VVMiSEy4NWy4. 
The  areas  described  aggregate 
acres  more  or  less  in  San  Miguel 
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Sec  4. 

AZA-24574 

T.  12  N,  R.  24  E.. 
Sec  31. 


Federal  Register  /  Vol.  56.  No.  153  /  Thursday,  August  8,  1991  '/  Notices 


S7719 


7. 


,  incl..  22,  23,  25,  26.  and 


33,  and  35. 


,  11. 14.  2a  22.  23. 24,  26, 


and  22. 


17.  and  18. 

2,  23.  and  28  to  31.  incL 

,  20.  and  29. 


,  21.  22,  23,  25.  and  2S. 

dl8. 
24.  25. 27.  2a  and  35. 

d28. 
and  35. 


AZA-25356 

T.  8  N..  R.  1  W.. 

Sees.  7  and  sa 
T.  8  N..  R.  2  W, 

Sees.  12. 13.  and  24. 

The  mineral  interests  may  be 
conveyed  in  whole  or  in  part. 

The  purpose  of  the  conveyances  is  to 
allow  consolidation  of  surface  and 
subsurface  ownership  where  there  are 
no  known  mineral  values,  or  in  those 
instances  where  the  reservation  of 
mineral  interests  to  the  United  States 
interferes  with  or  precludes  appropriate 
non-mineral  development  of  the  lands 
and  such  development  would  be  a  more 
beneficial  use. 

Additional  information  concerning  the 
applications  may  be  obtained  from  the 
Phoenix  District  Manager,  Phoenix 
District  Office,  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interests 
owned  by  the  United  States  in  the  lands 
under  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  applications  shall  terminate 
upon  issuance  of  a  patent  or  other 
document  of  conveyance  of  such 
mineral  interests,  upon  final  rejection  of 
the  application,  or  two  years  from  the 
date  of  publication  of  this  notice, 
whichever  comes  first. 

Dated:  August  2. 1991. 
Henri  R.  Bisson, 
District  Manager. 
(FR  Doc.  91-18830  Filed  8-7-91;  8:45  amj 

WUJNa  COOC  4310-33-41 


[NM-940-4214-11;  NMNM  0943031 

Proposed  Continuation  of  Withdrawal; 
New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  United  States 
Department  of  Agriculture,  Forest 
Service,  proposes  that  a  416.045  acre 
withdrawal  of  Santa  Fee  National  Forest 
land  for  use  in  connection  with  tliree 
recreation  areas,  one  picnic  area,  and 
two  summer  home  areas  continues  for 
an  additional  20  years.  The  land  will 
remain  closed  to  mining.  The  land  has 
been  and  remains  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 


National  Forest  System  land,  and 
mineral  leasing. 

DATES:  Comments  should  be  received  by 

November  6, 1991. 

ADDRESSES:  Comments  should  be  sent 

to  the  New  Mexico  State  Director,  BLM, 

P.O.  Box  1449,  Sante  Fe,  New  Mexico 

87504-1449. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  F.  Hougland,  BLM,  New 

Mexico  State  Office,  505-988-6071. 

SUPPLEMENTARY  INFORMATION:  The 

United  States  Department  of 
Agriculture,  Forest  Service,  proposes 
that  the  existing  withdrawal  made  by 
Public  L.and  Order  No.  2830  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

Santa  Fe  National  Forest 

Windy  Bridge  Picnic  Area  (24.80  acres) 

T.  17  N.,  R.  12  E., 
Sec  17,  lot  11. 

Winsor  Creek  Summer  Home  Area  (89. 10 
acres) 

T.  18  N.,  R.  12  E. 
Sec  3,  N>4NWy4  of  lot  5,  NEV*  of  lot  5, 
NWy4  of  lot  6.  S^NEV4  of  lot  6,  and  NMi 
SEVioflote. 
T  19  N    R-  X2  & 
Sec  33,  N^4SWy4SEV4,  SWy4NWy4SEy« 
SEy4,  N^SWy4SEy4SEy4,  and  SEy4SEy4 
SEy4: 

Sec  34.  sv4swy4swy4swy4. 

Holy  Ghost  Recreation  Area  (106.70  acres) 

T.  18N..  R.  12  E., 

Sec  20,  W  Ml  of  lot  1,  and  that  portion  tliat 
lies  outside  the  Pecos  Wilderness 
described  as  SEy4NWy4NWy4NWy4,  EV4 

SEy4Nwy4Nwy4,  WMiSEy4Nwy4Nwy4, 
hfEy4Swy4Nwy4,  EV4SEy4Swy4Nwy4, 
swy4SEy4Nwy4,  Nwy4NEy4Swy4,  EVt 
swy4NEy4Swy4.  wv4SEy4NEy4Swy4, 

NEy4SEy4SWy4,  and  S%SEy4SWy4. 

Holy  Ghost  Summer  Home  Area  (133.405 
acres) 

T.  18  N..  R.  12  E.. 
Sec  29  EV^  of  lot  7* 

Sec  32!  NEy4NEy4NEy4  and  NM!SEy4NEy4 

NEy4; 
Sec.  33,  lol  6,  SWy4NWy4NWy4NWy4, 

swy4Nwy4Nwy4,  NV4Swy4Nwy4,  sev4 
swy4^Avy4.  and  swy4SEy4Nwy4, 

Winsor  Creek  Recreation  Area  (10  acres) 

T.  19  N.,  R.  12  E., 
That  portion  outside  the  Pecos  Wilderness 
described  as  Sec  33,  S^N^Sy!SWy4 
andN'^SV4S\4SWy4. 

Upper  Bull  Creek  Recreation  Area  (52.04 
acres) 

T  17  N   R.  13  E 

Sec  26.  lot  2,  WMiSEy4NfWy4. 
The  areas  described  aggregate  416J)45 
acres  more  or  less  in  San  Miguel  County. 


The  purpose  of  the  withdrawal  is  for 
the  use  and  protection  of  substantial 
capital  improvements  in  connection  with 
three  recreation  areas,  one  picnic  area, 
and  two  summer  home  areas.  All  of  the 
land  is  and  remains  segregated  from 
operation  of  the  mining  laws,  but  not  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System  land, 
and  the  mineral  leasing  laws. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments,  in 
connection  with  the  proposed 
withdrawal  continuation,  may  present 
them  in  writing  to  the  New  Mexico  State 
Director  at  the  address  indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 

A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  the 
withdrawal  will  be  continued,  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 

Dated:  August  Z,  1991. 
Jon  H.  Idso, 
Acting  State  Director. 
[FR  Doc  91-18829  Filed  8-7-91;  8:45  am] 
BtLUNO  COOC  «310-F»-M 

[NM-940-42.14-11;  NMNM  094303] 

Proposed  Continuation  of  Withdrawal; 
New  Mexico 

AGENCY:  Biu^au  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  United  States 
Department  of  Agriculture,  Forest 
Service,  proposes  that  a  770-acre 
withdrawal  of  Cibola  National  Forest 
land  for  use  in  connection  with  five 
recreation  areas  and  one  administrative 
site  continue  for  an  additional  20  years. 
The  land  will  remain  closed  to  mining. 
The  land  has  been  and  remains  open  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System  land, 
and  mineral  leasing. 

DATES:  Comments  should  be  received  by 
November  6, 1991. 

ADDRESSES:  Comments  should  be  sent 
to  the  New  Mexico  State  Director,  BLM, 
P.O.  Box  1449,  Santa  Fe,  New  Mexico 
87504-1449. 

FOR  FURTHER  INFORMATION  CONTACT 
Clarence  F.  Hougland,  BLM,  New 
Mexico  State  Office,  505-988-6071. 


SUPPLEMENTARY  INFORMATION:  The 

United  States  Department  of 
Agriculture,  Forest  Service,  proposes 
that  the  existing  withdrawal  made  by 
Public  Land  Order  No.  2830  be 
contiimed  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751,  43  U.S.C.  1714.  The 
land  is  described  as  follows: 

New  Mexico  Principal  Meridian 

Cibola  National  Forest 

Cienega  Recreation  Area  (120  acres) 

T.  11  N.,  R.  5  E., 
Sec  23.  S^SMiNEy4.  SEy4SEy4NWy4,  NVi 

swy4SEy4Nwy4,  sv4NEy4SEV4Nwy4, 
Nwy4SEy4Nwy4.  NEy4Swy4Nwyi.  }nv, 
swy4NEy4Nfwy4,  SEy4Nwy4NW%, 
swy4Nwy4Nwy4,  Nwy4Nwy4Nwy4 

and  S%NEy4NWy4NW%. 
Las  Huertas  Recreation  Area  (60  acres) 

T.  12  N.,  R.  5  E., 
Sec  28,  SEy4SEy4  and  S^NEy4SEy4 

McCaffey  Recreation  Area  (360  acres) 

T.  13  N.,  R.  16  W., 
Sec  10,  NEy4,  SEy4NWy4,  EV^SWy4.  and 

w^SEy4. 

McGaffey  Administrative  Site  (80  acres) 

T  13  N   R.  16  W 

Sec  la  NWy4NWy4  and  NEy4NW%. 

Wingate  Recreation  Area  (90  acres) 
T.  14  N.  R.  16  W.. 

Sec  2a  SEy4Swy4.  EV4Swy4Swy4,  sv4 

NEy4SWy4,  and  SEy4NWy4SWy4. 
Quaking  Aspen  Recreation  Area  (60  acres) 

T.  14  N..  R.  16  W.. 

Sec  33,  NEy4NWy4  and  WV4NWy4NEy4. 

The  acres  described  aggregate  770  acres 
more  or  less  in  Bernalillo,  Sandoval,  and 
McKinley  Counties. 

The  purpose  of  the  withdrawal  is  for 
the  use  and  protection  of  substantial 
capital  improvements  in  connection  with 
five  recreation  areas  and  one 
administrative  site.  The  land  is 
segregated  from  operation  of  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
The  land  will  remain  closed  to  location 
and  entry  imder  the  mining  laws,  but 
vnll  remain  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  and 
mineral  leasing 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments,  in 
connection  with  the  proposed 
withdrawal  continuation,  may  present 
them  in  writing  to  the  New  Mexico  State 
Director  at  the  address  indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
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determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 

A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
will  determine  whether  the  withdrawal 
will  be  continued,  and  if  so,  for  how 
long.  The  final  determination  on  the 
contmuation  of  the  withdr.iwal  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawal  will  continue  until 
such  final  determination  is  made. 

Dated:  August  2,  lUfll. 
Jon  H.  Idso, 
Acting  State  Director. 
[FR  Doc  91-18832  Filed  8-7-91:  8:45  am) 

BtLUNQCOOC  UtO-FB-M 


Fish  end  WHdiife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Service's 
Information  Collection  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  directly 
to  the  Service  and  0MB,  Paperwork 
Reduction  Project  (1018-0015), 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  Waterfowl  Harvest  Surveys. 

0MB  Approval  Number.  1018-0015. 

Abstract  The  Migratory  Bird  Treaty 
Act  and  the  Fish  and  Wildlife  Act  of 
1956,  authorize  the  Secretary  of  the 
Interior  to  collect  such  information  as  is 
necessary  to  determine  and  set 
appropriate  regulations  for  the  hunting 
of  migratory  birds,  with  due  regard  for 
maintaining  such  populations  at  healthy 
levels.  Information  on  the  magnitude 
and  composition  of  the  harvest  is 
needed  for  sound  management  and  to 
preclude  over-harvest  of  the  species 
involved. 

In  an  effort  to  solve  serious  non- 
response  problems  with  the  current 
survey  procedures,  the  Service  is 
requesting  an  expansion  of  the  current 
waterfowl  harvest  survey  to  include 
other  migratory  birds  that  are  not 
currently  surveyed.  Also,  the  Service 
will  require  all  migratory  bird  hunters  to 
obtain  a  Migratory  Bird  Harvest 
Information  Program  Card.  The  major 


problem  is  the  Service's  inability  to 
obtain  the  names  and  addresses  of 
migratory  hunters  under  the  current 
survey  procedures,  so  that  they  may  be 
sent  hunting  record  forms  to  record  their 
harvest.  The  National  Migratory  bird 
Harvest  Information  Program  will  be 
phased  in,  starting  with  four  to  six 
States  in  January  1992,  and  expand  to 
ten  States  in  1993.  To  maintain 
comparability  among  estimates,  both  the 
current  harvest  survey  and  the  new 
Migratory  Bird  Harvest  Survey  would  be 
run  concurrently  in  each  state  for  two  to 
three  years  before  the  Waterfowl 
Harvest  Survey  is  discontinued. 

Service  Form  Numberfs):  Survey 
Card.  Form  No.  3-1823D.  Federal  Duck 
Stamp  Cards:  Form  3-20561,  hunting 
record  form — ducks  and  geese;  Form  3- 
2056),  hunting  record  form  doves  and 
woodcock;  Form  3-2056K.  hunting 
record  form — snipe,  rail  and  crane. 

Frequency.  Annually 

Description  of  Respondents: 
Individuals  and  Households. 

Estimated  Completion  Time:  The 
annual  reporting  burden  for  the  new 
survey  in  ten  states  is  estimated  to  be 
38,932  hours,  or  1.09  minutes  per 
respondent.  For  both  surveys  combined, 
there  is  an  average  of  1.0132  responses 
per  respondent  and  an  average  of 
0.02389  hours  or  1.4  minutes  per 
response. 

Annual  Responses:  2,365,274. 

Annual  Burden  Hours:  The  annual 
burden  for  the  new  survey  in  ten  states 
is  estimated  to  be  38,932  hours, 
excluding  the  burden  of  the  existing 
survey,  17,584  hours. 

Service  Information  Collection 
Clearance  Officer.  James  E.  Pinkerton. 
Mail  Stop— 224  Arlington  Square,  U.S. 
Fish  and  Wildlife  Service,  Washington, 
DC  20240;  telephone  703/358-1943. 

Dated:  June  20. 1991. 

John  G.  Rogers,  |r.. 

Acting  Assistant  Director-Refuges  and 
Wildlife. 

[FR  Doc.  91-18891  Filed  8-7-91;  8:45  am] 

MLLMS  COM  431«-6S-II 


Receipt  of  AppUcatton  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C  1361  et  seq.),  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18). 
File  DO.  PRT-740507 

Applicant— Naioe:  U.S.  F1»h  and  Wildlife 
Service,  Alaska  Pish  ft  Wildlife  Research 


Center.  1011  East  Tudor  Road,  Anchorage, 
Alaska  99503. 

Type  of  Permit:  Scientific  Research 

Name  of  Animals:  Alaska  sea  otters 
{Enhydra  lutris) 

Summary  of  Activity  to  be  Authorized:  The 
applicant  proposes  to  renew  their  current 
permit  to  continue  scientific  research 
studies  related  to  the  Exxon  Valdez  oil  spill 
and  amend  their  permit  to  increase  the 
number  of  takes  (capture/recapture, 
transport,  temporarily  maintain,  drug, 
flipper  tag,  blood  sample,  inject  with 
BubcutsneouB  transponder  chip,  urine 
sample,  biopsy  oral  and  vaginal  lesions, 
and  release]  of  sea  otters  by  312  animals. 
Their  current  permit  authorizes  the  surgical 
implantation  of  a  radio  transmitter  on  up  to 
111  otters.  Therefore,  of  the  312  animals  up 
to  111  of  these  may  be  surgically  implanted 
with  a  radio  transmitter.  They  are  not 
requesting  any  additional  radio  transmitter 
implants. 

Source  of  Marine  Mammals  for  Research: 
Prince  William  Sound  and  southeast 
Alaska. 

Period  of  Activity:  At  least  through  Deceralier 
1902. 

Concurrent  with  the  publication  of 
this  notice,  the  Office  of  Management 
Authority  is  forwarding  copies  of  the 
application(s)  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

Written  data  or  conmients  and/or 
requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Management  Authority,  4401 
North  Fairfax  Drive,  room  432, 
Arlington,  Virginia  22203  and  must  be 
received  by  the  Director  within  30  days 
of  the  date  of  this  publication.  Anyone 
requesting  a  hearing  should  give  specific 
reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in,  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432,  Arlington, 
Virginia  22203.  Phone:  (703/358-2204); 
FAX:  (703/358-2281) 

Dated:  August  2, 1991. 
Marshall  P.  fones,  Jr., 
Chief,  Office  of  Management  Authority. 
(FR  Doc  91-18803  Filed  8-7-81:  8:45  am) 

BtLUNOCOOC  4910-CS.4I 


INTERSTATE  COtMMERCE 
COMMISSION 

[Directed  Service  Order  No.  151 

Chicago  Central  A  Pacific  Ra 
Co.— Directed  Service — CedJ 
Railroad  Co. 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Supplemental  Order  I 

Directed  Service  Order  No.  IS 

SUMMARY:  Directed  Service  O 
1511  (DSO  No.  1511)  authorizf 
Chicago  Central  &  Pacific  Rai: 
Company  (CCP),  pursuant  to  * 
11125  and  without  subsidy  or 
Federal  compensation,  to  ope 
lines  of  the  Cedar  Valley  Rail 
Company  (CVR)  as  "Directed 
Carrier"  (DRC)  for  a  period  oi 
days,  or  until  August  3, 1991. 
Supplemental  Order  Na  1  to  1 
1511  extends  the  effectivenes: 
order  for  180  days,  or  until  ]ai 
1992.  and  clarifies  the  order's 
Conditions  with  respect  to  rei 
tariffs  that  can  be  made  by  th 
EFFECTIVE  DATE:  This  decisioi 
effective  at  11:59  p.m.,  on  Auj 
FOR  FURTHER  INFORMATION  C< 
Bernard  Gaillard.  (202)  275-71 
or 
Melvin  F.  Clemens.  Jr.,  (202)  2 

(TDD  for  hearing  impaired: 

1721] 
SUPPLEMENTARY  INFORMATIOI 
cessation  of  service  by  CVR  c 
entire  system  without  authori 
No.  1511  was  entered  pursuai 
U.S.C.  11125.  authorizing  CCf 
as  a  DRC.  uncompensated  an 
Federal  subsidy  under  49  U.S 
11125(b)(5).  The  Commission 
certified,  in  this  decision,  tha 
emergency  which  prompted  e 
initial  order  continues  to  exis 
there  is  cause  to  extend  the  o 
additional  180  days,  or  until  J 
1992.  By  letter  dated  July  3. 1! 
expressed  its  willingness  to  c 
provide  uncompensated  diret 
for  up  to  die  maximum  additi 
days  permitted  by  49  U.S.C.  1 

As  a  result  of  the  impendin 
expiration  of  DSO  No.  1511,  i 
effort  to  resolve  questions  re; 
propriety  of  certain  actions  b 
to  change  tariffs  by  canceling 
the  Commission  requested  cc 
from  interested  parties  on  wt 
cause  exists  to  extend  DSO  ^ 
beyond  the  initial  sixty  (60)  d 
and  on  whether  we  should  al 
cancellation  of  participation  i 
rates  on  grain  movements  pn 
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Center.  1011  East  Tudor  Road,  Anchorage, 
Alaska  99503. 

Type  of  Permit:  Scientific  Research 

Name  of  Animals:  Alaska  sea  otters 
(Enhydra  lutris) 

Summary  of  Activity  to  be  Authorized:  The 
applicant  proposes  to  renew  their  current 
permit  to  continue  scientific  research 
studies  related  to  the  Exxon  Valdez  oil  spill 
and  amend  their  permit  to  increase  the 
number  of  takes  (capture/recapture, 
transport,  temporarily  maintain,  drug, 
flipper  tag,  blood  sample,  inject  with 
subcutaneous  transponder  chip,  urine 
sample,  biopsy  oral  and  vaginal  lesions. 
and  release]  of  sea  otters  by  312  animals. 
Their  current  permit  authorizes  the  surgical 
implantation  of  a  radio  transmitter  on  up  to 
111  otters.  Therefore,  of  the  312  animals  up 
to  111  of  these  may  be  surgically  implanted 
with  a  radio  transmitter.  They  are  not 
requesting  any  additional  radio  transmitter 
implants. 

Source  of  Marine  Mammals  for  Research: 
Prince  William  Sound  and  southeast 
Alaska. 

Period  of  Activity:  At  least  through  December 
1992. 

Concurrent  with  the  publication  of 
this  notice,  the  Office  of  Management 
Authority  is  forwarding  copies  of  the 
application(s)  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

Written  data  or  comments  and/or 
requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Management  Authority,  4401 
North  Fairfax  Drive,  room  432, 
Arlington,  Virginia  22203  and  must  be 
received  by  the  Director  within  30  days 
of  the  date  of  this  pubhcation.  Anyone 
requesting  a  hearing  should  give  specific 
reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15] 
in,  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432,  Arlington, 
Virginia  22203.  Phone:  (703/358-2204); 
FAX:  (703/356-2281) 

Dated:  August  2, 1991. 
Marshall  P.  (oDes,  \t^ 
Chief,  Office  of  Martogement  Authority. 
|FR  Doc  91-18803  Filed  8-7-Sl;  8:45  am) 
BiujNa  cooc  *xm-n-m 


INTERSTATE  COMMERCE 
COMMISSION 

[Directed  Service  Order  No.  151 1] 

Chicago  Central  A  Pacific  Railroad 
Co.— Directed  Service — Cedar  Valley 
Railroad  Co. 

agency:  Interstate  Commerce 

Commission. 

action:  Supplemental  Order  No.  1  to 

Directed  Service  Order  No.  1511. 

summary:  Directed  Service  Order  No. 
1511  (DSO  No.  1511]  authorized  the 
Chicago  Central  &  Pacific  Railroad 
Company  (CCP),  pursuant  to  49  U.S.C. 
11125  and  without  subsidy  or  other 
Federal  compensation,  to  operate  over 
lines  of  the  Cedar  Valley  Railroad 
Company  (CVR)  as  "Directed  Rail 
Carrier"  (DRC)  for  a  period  of  sixty  (60) 
days,  or  until  August  3, 1991. 
Supplemental  Order  Na  1  to  DSO  No. 
1511  extends  the  effectiveness  of  that 
order  for  180  days,  or  until  January  30, 
1992,  and  clarifies  the  order's  Terms  and 
Conditions  with  respect  to  revisions  to 
tariffs  that  can  be  made  by  the  DRC. 
EFFECTIVE  DATE:  This  decision  was 
effective  at  11:59  p.m.,  on  August  3, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Bernard  Gaillard.  (202)  275-7849 
or 
Melvin  F.  Clemens,  Jr.,  (202)  275-1559 

(TDD  for  hearing  impaired:  (202)  275- 

1721] 
SUPPLEMENTARY  INFORMATION:  Ehie  to  a 
cessation  of  service  by  CVR  over  its 
entire  system  without  authority.  DSO 
No.  1511  was  entered  pursuant  to  49 
U.S.C.  11125,  authorizing  CCP  to  operate 
as  a  DRC.  uncompensated  and  without 
Federal  subsidy  under  49  U.S.C. 
11125(b)(S).  The  Commission  has 
certified,  in  this  decision,  that  the 
emergency  which  prompted  entry  of  the 
initial  order  continues  to  exist  and  that 
there  is  cause  to  extend  the  order  for  an 
additional  180  days,  or  until  January  30. 
1992.  By  letter  dated  July  3, 1991.  CCP 
expressed  its  willingness  to  continue  to 
provide  uncompensated  directed  service 
for  up  to  die  maximum  additional  180 
days  permitted  by  49  U5.C.  11125(b)(1). 

As  a  result  of  the  impending 
expiration  of  DSO  No.  1511.  and  in  an 
effort  to  resolve  questions  regarding  the 
propriety  of  certain  actions  by  the  DRC 
to  change  tariffs  by  canceling  joint  rates, 
the  Commission  requested  comments 
from  interested  parties  on  whether 
cause  exists  to  extend  DSO  No.  1511 
beyond  the  initial  sixty  (60)  day  period 
and  on  whether  we  should  allow  the 
cancellation  of  participation  in  (oint  line 
rates  on  grain  movennents  previously  in 


effect  between  CVR  and  SOO  over 
Charles  City,  lA. 

Based  on  the  comments  received,  the 
Commission  has  determined  that  cause 
exists  for  the  extension  of  DSO  No.  1511 
for  an  additional  180  days,  and  that 
tariff  changes  requested  by  the  DRC 
which  result  in  the  cancellation  of  joint 
rates  between  CVR  and  Soo  Line 
Railroad  Company  (SOO)  over  Charles 
City,  LA  are  permissible  and  do  not 
substantially  alter  preexisting  traffic 
patterns  or  impact  adversely  on 
shippers. 

To  purchase  a  copy  of  the  decision, 
write  to,  call  or  pick  up  a  copy  in  person 
from:  Dynamic  Concepts,  Inc.,  room 
2229,  Interstate  Commerce  Commission 
Building.  Washington.  DC  20423. 
Telephone  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.] 

Decided:  August  1. 1991. 

By  the  Commission,  Chairman  Philbin.  Vice 
Chairman  Emmett  Commissioners  Simmons. 
Phillips  and  McDonald.  Chairman  Philbin  and 
Vice  Chairman  Emmett  did  not  participate  in 
the  disposition  of  this  proceeding. 
Sidney  L.  StricklaBd,  f r^ 
Secretary. 
(PR  Doc.  91-18884  Filed  8-7-fll;  8:45  am] 

WIXIMQ  CODE  703S-01-M 

Release  of  Wayt>UI  OaU  for  U«e  by 
Intermodal  PoMcy  Division  (iPD); 
Association  of  American  Railroads 

The  Commission  has  received  a 
request  from  the  Intermodal  Policy 
Division.  Association  of  American 
Railroads  (AAR)  for  permission  to  use 
certain  data  from  the  Commission's  1990 
ICC  Waybill  Sample. 

A  copy  of  the  request  (WB573— 7/30/ 
91)  may  be  obtained  from  the  ICC  Office 
of  Economics. 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request  they  should  file  their  objections 
(an  original  and  2  copies)  with  the 
Director  of  the  Commission's  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  (Ex  Parte  385 
(Sub-No.  2])  are  codified  at  49  CFR 
1244.a 

Contact  James  A.  Nash.  (202)  275-6864. 
Sidney  L.  Strickland.  |r.. 

Secretary. 

(PR  Doc.  91-18883  Filed  8-7-dl:  8:45  amj 

WLUMO  COOC  7ins-oi-ii 


DEPARTMENT  OF  JUSTICE 


Lodging  of  Consent  Decree  in  United 
States  V.  Goldllne  Wrecking  Co.  Under 
ttie  Claim  Air  Act 


In  accordance  with  Departmental 
Policy.  28  CFR  507.  notice  is  hereby 
given  that  on  July  30, 1991.  a  proposed 
consent  decree  in  United  States  v. 
Goldline  Wrecking  Co.,  Civil  Action  No. 
5:90CV0783,  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Ohio. 

The  proposed  Consent  Decree 
resolves  the  claims  against  Goldline 
Wrecking  Co.  for  violating  section  112(c) 
of  the  Clean  Air  Act,  42  U.S.C  7412(c), 
and  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Asbestos, 
40  CFR  part  61,  subpart  M.  The  proposed 
Consent  Detnee  requires  Goldline 
Wrecking  Co.  to  (a)  comply  with  tfie 
notice  and  work  standard  provisions  of 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Asbestos: 
(b)  appropriately  train  personnel  utilized 
by  Goldline  Wrecking  Co.  for  asbestos 
removal;  (c)  report  all  bids  submitted  for 
work  potentially  involving  the  removal 
of  suspected  asbestos-containing 
material;  and  (d)  pay  a  $3,200  civil 
penalty. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
pubhcation.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  US. 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station,  Washington.  DC, 
20444.  All  comments  should  refer  to 
United  States  v.  Goldline  Wrecking  Co. 
DOJ  Ret  No.  90-5-2-1-1451. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  suite  206,  Federal 
Building,  2  South  Main  Street  Akron. 
Ohio,  44308  and  at  the  Region  V  Office 
of  the  US.  Environmental  Protection 
Agency,  230  South  Dearborn  Street 
Chicaga  Illinois  60604.  Copies  of  die 
proposed  Consent  Decree  may  also  be 
obtained  m  person  or  by  mail  from  the 
Environmental  Enfercement  Section 
Document  Center,  1333  F  Street  NW., 
suite  600.  Washii^^n.  DC  20004  ((202) 
347-2072).  Any  request  for  a  copy  of  the 
Decree  should  be  accompanied  by  a 
check  in  the  amount  of  $4.50  (18  pages  at 
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25  cents  per  page  reproduction  cost) 
payable  to  "Consent  Decree  Library". 
Richard  B.  Stewart. 

Assistant  Attorney  General.  Environment  and 

Natural  Resources  Division. 

|FR  Doc.  91-18784  Filed  8-7-91:  8:45  am] 

BILUNQ  CODE  4410-01-4I 


Lodging  of  Consent  Decree  Pursuant 
to  ttie  Clean  Water  Act 

In  accordance  with  Department 
Pohcy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Meng  Feng  Corp.,  Ltd.  and 
Wang  Ching  Hua,  No.  89-00035,  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Guam  on  July  3. 
1991. 

The  proposed  consent  decree 
concerns  alleged  violations  of  sections 
301  and  404  of  of  the  Clean  Water  Act. 
33  U.S.C.  1131. 1344,  as  a  result  of 
discharges  of  fill  material  onto  portions 
of  property  located  in  Talofofo,  Guam, 
which  are  alleged  to  constitute  "waters 
of  the  United  States."  The  consent 
decree  requires  defendants  Meng  Feng 
Corporation.  Ltd.  and  Wang  Ching  Hua. 
to  pay  at  least  thirty  thousand  dollars 
($30,000),  and  to  provide  restoration  and 
mitigation  for  certain  wetlands  located 
at  the  site.  The  consent  decree  requires 
defendants  to  apply  for  permits  pursuant 
to  section  404  of  the  Clean  Wafer  Act.  33 
U.S.C.  1344.  for  the  work  that  was 
completed  prior  to  the  issuance  of  a 
cease-and-desist  order  by  the  Army 
Corps  of  Engineers. 

The  Department  of  Justice  will  receive 
until  thirty  (30)  days  from  the  date  of 
this  notice  written  comments  relating  to 
the  consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division.  Department  of 
Justice,  Attention:  Peter  W.  Colby, 
Attorney,  Environment  and  Natural 
Resources  Division,  United  States 
Department  of  Justice,  10th  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20530;  and  should  refer  to  United 
States  V  Meng  Feng  Corp.,  Ltd.  and 
Wang  Ching  Hua,  DJ  Reference  No.  90- 
5-1-1-3112. 

The  consent  decree  may  be  examined 
at  the  Clerk's  Office,  United  States 
District  Court.  District  of  Guam.  6th 
Floor,  Pacific  News  Building.  238  O'Hara 
Street,  Agana,  Guam,  during  regular 
business  hours;  or.  upon  request  to  Peter 
W.  Colby  (202)  514-3376.  At  the  United 
States  Department  of  Justice.  10th  and 


Pennsylvania  Avenue  NW..  Washington, 
DC. 

Barry  M.  Haitman, 

Acting  Assistant  A  ttomey  Genera], 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-18783  Filed  8-7-91:  8:45  am] 

BILUNO  COOC  4410-41-M 


Antitrust  Division 

National  Cooperative  Research  Act  of 
1934— DialkyI  Project;  Lonza  Inc. 

Notice  is  hereby  given  that,  on  July  17. 
1991,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C.  4301  et  seq.  ("the  Act"). 
Lonza  Inc.  has  filed  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  regarding  a  Restated  and 
Revised  Agreement  Between  Members 
of  the  DialkyI  Project  (the  "Restated  and 
Revised  Agreement").  The  notification 
was  filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act.  the  identities 
of  the  parties  to  the  Restated  and 
Revised  Agreement  and  its  general 
objectives  are  given  below. 

The  parties  to  the  Restated  and 
Revised  Agreement  are  the  same  as  in 
the  original  notice:  Lonza  Inc.; 
Huntington  Laboratories.  Inc.;  Mason 
Chemical  Company;  and  Stepan 
Company. 

The  objectives  of  the  Project  are  to 
conduct  toxicological  research  to  be 
submitted  to  the  United  States 
Environmental  Protection  Agency  in 
connection  with  the  reregistration  and 
data  call-in  of  pesticides  containing 
DialkyI  quaternary  ammonium 
compounds  as  active  ingredients.  The 
purposes  of  the  Restated  and  Revised 
Agreement  are  to  consolidate  the 
original  DialkyI  Project  Agreement  and 
the  Amendment  to  the  original  DialkyI 
Project  Agreement  and  to  revise  certain 
conditions  for  subsequent  membership 
in  the  DialkyI  Project. 

On  August  3, 1988.  the  DialkyI  Project 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  August  25. 1988,  53  FR 
32480.  On  March  20, 1990  the  DialkyI 
Project  filed  its  notice  of  an  Amendment 
to  the  DialkyI  Project  Agreement 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 


section  6{b)  of  the  Act  on  April  26. 1990. 

55  FR  17681. 

Joaeph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 

[FR  Doc.  91-18839  Filed  8-7-91;  8:45  am] 

BILIINQ  CODE  4410-01-M 

Drug  Enforcement  Administration 

Controlled  Substances:  Proposed  1991 
Aggregate  Production  Quota  for  2,5- 
dimethoxyamphetamine 

agency:  Drug  Enforcement 
Administration  (DEA).  Justice. 

action:  Notice  of  a  proposed  1991 
aggregate  production  quota. 

SUMMARY:  This  notice  proposes  a  1991 
aggregate  production  quota  for  2.5- 
dimethoxyamphetamine,  a  Schedule  I 
controlled  substance. 

DATES:  Comments  or  objections  must  be 
received  on  or  before  September  9, 1991. 

ADDRESSES:  Send  comments  or 
objections  in  quintuplicate  to  the 
Administrator.  Drug  Enforcement 
Administration.  Washington.  DC  20537, 
Attn:  DEA  Federal  Register 
Representative/CCR. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McCIain,  Jr..  Chief.  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration. 
Washington.  DC  20537.  Telephone:  (202) 
307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 

306  of  the  Controlled  Substances  Act 
(21  U.S.C.  826).  requires  that  the 
Attorney  General  establish  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedules  I  and  11  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  section  0.100  of  title  28 
of  the  Code  of  Federal  Regulations. 

An  application  has  been  made  for  a 
manufacturing  quota  for  the  Schedule  I 
controlled  substance.  2.5- 
dimethoxyamphetamine.  Based  on  a 
review  of  this  application  and  other 
information  available  to  DEA.  the 
Administrator  of  the  DEA.  under  the 
authority  vested  in  the  Attorney  General 
by  section  306  of  the  Controlled 
Substances  Act  of  1970  (21  U.S.C.  826) 
and  delegated  to  the  Administrator  by 
section  0.100  of  title  28  of  the  Code  of 
Federal  Regulations,  hereby  proposes 
the  1991  aggregate  production  quota  for 
2,5-dimethoxyamphetamine,  expressed 
in  grams  of  anhydrous  base,  be 
established  as  follows: 


2.S  dimethCKyarnphetamine . 


All  interested  persons  are  in 
submit  comments  or  objections 
writing  regarding  this  proposal 
Comments  and  objections  shot 
submitted  in  quintuplicate  to  tl 
Administrator.  Drug  Enforcemt 
Administration,  United  States 
Department  of  Justice,  Washin; 
20537.  Attention:  DEA  Federal 
Representative,  and  must  be  re 
September  9. 1991.  If  a  person  1 
that  one  or  more  issues  raised 
warrant  a  hearing,  he  should  si 
and  summarize  the  reasons  for 
belief. 

In  the  event  that  comments  c 
objections  to  this  proposal  rais 
more  issues  which  the  Adminii 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  pul 
hearing  by  notice  in  the  Federa 
Register,  summarizing  the  issui 
heard  and  setting  the  time  for  1 
hearing. 

Pursuant  lo  section  3(c)(3)  ai 
3(e)(2)(C)  of  Executive  Order  1 
Director  of  the  Office  of  Manaj 
and  Budget  has  been  consulted 
respect  to  these  proceedings. 

This  action  has  been  analyzi 
accordance  with  the  principles 
criteria  contained  in  Executive 
12612  and  it  has  been  determin 
this  matter  does  not  have  suffii 
Federalism  implications  to  wai 
preparation  of  a  Federalism 
Assessment. 

The  Administrator  hereby  c( 
that  this  matter  will  have  no  si 
impact  upon  small  entities  witl 
meaning  and  intent  of  the  Regi 
Flexibility  Act,  5  U.S.C.  601,  et 
establishment  of  annual  produ 
quotas  for  Schedules  I  and  U  o 
substances  is  mandated  by  lav 
international  commitments  of  I 
States.  Such  quotas  impact 
predominantly  upon  major 
manufacturers  of  the  affected  < 
substances. 

Dated;  July  25, 1991. 
Robert  C  Boonac. 

Administrator  of  Drug  Enforcemen 

[FR  Doc.  91-1B774  Filed  8-7-91:  B:4 
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Drug  Enforcement  Administration 

Controlled  Substances:  Proposed  1991 
Aggregate  Production  Quota  for  2,5- 
dlmethoxyamphetamine 

agency:  Drug  Enforcement 
Administration  (DEA).  Justice. 

action:  Notice  of  a  proposed  1991 
aggregate  production  quota. 

SUMMARY:  This  notice  proposes  a  1991 
aggregate  production  quota  for  2.5- 
dimethoxyamphetamine,  a  Schedule  I 
controlled  substance. 

DATES:  Comments  or  objections  must  be 
received  on  or  before  September  9. 1991. 

ADDRESSES:  Send  comments  or 
objections  in  quintuplicate  to  the 
Administrator,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Attn:  DEA  Federal  Register 
Representative/CCR. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain,  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone:  (202) 
307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 

306  of  the  Controlled  Substances  Act, 
(21  U.S.C.  826),  requires  that  the 
Attorney  General  establish  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedules  I  and  11  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  section  0.100  of  title  28 
of  the  Code  of  Federal  Regulations. 

An  application  has  been  made  for  a 
manufacturing  quota  for  the  Schedule  I 
controlled  substance,  2,5- 
dimethoxyamphetamine.  Based  on  a 
review  of  this  application  and  other 
information  available  to  DEA,  the 
Administrator  of  the  DEA,  under  the 
authority  vested  in  the  Attorney  General 
by  section  306  of  the  Controlled 
Substances  Act  of  1970  (21  U.S.C.  826) 
and  delegated  to  the  Administrator  by 
section  0.100  of  title  28  of  the  Code  of 
Federal  Regulations,  hereby  proposes 
the  1991  aggregate  production  quota  for 
2.5-dimethoxyamphetamine.  expressed 
in  grams  of  anhydrous  base,  be 
established  as  follows: 


Basic  class 
1 

Proposed 

1991 

aggregate 

production 

quota 

(grams) 

30,000 

All  interested  persons  are  invited  to 
submit  comments  or  objections  in 
writing  regarding  this  proposal. 
Comments  and  objections  should  be 
submitted  in  quintuplicate  to  the 
Administrator.  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice.  Washington.  DC 
20537.  Attention:  DEA  Federal  Register 
Representative,  and  must  be  received  by 
September  9, 1991.  If  a  person  believes 
that  one  or  more  issues  raised  by  him 
warrant  a  hearing,  he  should  so  state 
and  summarize  the  reasons  for  his 
belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  public 
hearing  by  notice  in  the  Federal 
Renter,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

Pursuant  to  section  3(c)(3)  and 
3(e)(2)(C}  of  Executive  Order  12291,  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

litis  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  and  intent  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq.  The 
establishment  of  annual  production 
quotas  for  Sdiedules  I  and  II  controlled 
substances  is  mandated  by  law  and  by 
international  commitments  of  the  United 
States.  Such  quotas  impact 
predominantly  upon  major 
manufacturers  of  the  affected  controlled 
substances.' 

Dated:  July  25. 1991. 
Robert  C  Bouwr. 

Administrator  of  Drug  Enforcement. 

[FR  Doc.  91-18774  Filed  8-7-91:  MS  am] 

BtLUNQCOOf  M1«-«MI 


Controlied  SulMtances;  Proposed 
Aggregate  Production  Quotas  for  1992 

agency:  Drug  Enforcement 
Administration  (DEA).  Justice. 

ACTION:  Notice  of  proposed  aggregate 
production  quotas  for  1992. 

summary:  This  notice  proposes  initial 
1992  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I  and 
II  of  the  Controlled  Substances  Act. 

DATES:  Comments  or  objections  should 
be  received  on  or  before  September  9. 
1991. 

ADDRESSES:  Send  comments  or 
objections  to  the  Administrator.  Drug 
Enforcement  Administration. 
Washington.  DC  20537.  Attn:  DEA 
Federal  Register  Representative  (CCR). 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain.  Jr..  Chief.  Drug  A 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration. 
Washington.  DC  20537.  Telephone:  (202) 
307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act  (21 
U.S.C.  826)  requires  that  the.  Attorney 
General  establish  aggregate  production 
quotas  for  all  controlled  substances 
listed  in  Schedules  I  and  II.  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  DEA  by  §  0.100  of 
title  28  of  the  Code  of  Federal 
Regulations. 

The  quotas  are  to  provide  adequate 
supplies  of  each  substance  for  (1)  The 
estimated  medical.  scientiRc.  research, 
and  industrial  needs  of  the  United 
States;  (2)  lawful  export  requirements; 
and  (3)  the  establishment  and 
maintenance  of  reserve  stocks. 

In  determining  the  below  listed 
proposed  1992  aggregate  production 
quotas,  the  Administrator  considered 
the  following  factors:  (1)  Total  actual 

1990  and  estimated  1991  and  1992  net 
disposals  of  each  substance  by  all 
manufacturers;  (2)  estimates  of  1901 
year  end  inventories  of  each  substance 
and  of  any  substance  manufactured 
from  it  and  trends  in  accumulation  of 
such  inventories;  and  (3)  projected 
demand  as  indicated  by  prociuement 
quota  applications  filed  pursuant  to 

S  1303.12  of  title  12  of  the  Code  of 
Federal  Regulations. 

Pursuant  to  9  1303.23(c)  of  Utle  21  of 
the  Code  of  Federal  Regulations,  the 
Administrator  of  the  DEA  will  in  early 
1992,  adjust  individual  manufacturing 
quotas  allocated  for  the  year  based 
upon  1991  year-end  inventory  and  actual 

1991  disposition  data  suppUed  by  quota 
recipients  for  each  basic  class  of 
Schedule  I  or  II  controlled  substance. 


Based  upon  consideration  of  the 
above  factors,  the  Administrator  of  the 
DEA  hereby  proposes  that  aggregate 
production  quotas  for  1992  for  the 
following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 


Basic  class 


Schedule  1: 

2.5-Oimett>o«ya'T>pt>eWT(ina 

Lyaaigic  acid  d«tttyiafnde 

3.444ett«ytonedioKyamphetamtna 

3.4- 
MethyleoeiSoxymetfiamphala- 


Tetrahydrocawiwbinols.. 

Piilocyn 

PsHocybin.. 


4-MethytarMnorax 

Meltiaquatona . — — 

N  I  tftinny  3,4- 
methytenadnryamphelamirw .. 
Sctwdulall: 

Martaril 

AmobaftMtal  ....„_.__....„.„._ 


Propoead 
1992  quotas 


13.500.000 
9 

2 


2 
1S,000 

s 
s 

2 
2 


Coatnm.- 

OodiiMftori 

CodaiM(tor4 

Deaoxyaphadrlfte .. 
1,043.000  grarw  of  levodesoxyaphadrirte  tor  use  in 
a    rtonoomroDed.    nonprescription    product    and 
25,000  grams  tor  rt<eeia«<pr>etamine 


6.300 
358.000 
285,000 

ew.ooo 

I      63.72S.000 

•.477,000 
1.068.000 


OertropropOKy|)t>ero .. 

Oriydrooodeme 

OphwKW^Me 

Eogonina  <lor  corwersnn)  ■ 

Fantanyl »».. ...... 

QlutBthimiits  — — 


Hydrocodona 

Hydromorphon* 

Levorphanol — « 

Meperidine 

Metttadone . ~ 

MaViadone  lnterme(Sate(4<^ano- 

2-dlrT)ettiytaniino-4,4- 

di(>t>anytbutan«t 

Metnampftetamirta     (tor 

sion).. 


oonvar- 


Mettiylphemdata „.».» .»« 

Mixed  Alkaloids  of  Opium 

Morprnne  (for  sale)..-. 

Morphine  (tor  convarsion)  ..„ _... 

Opium  (SnctoM.  wiraolt.  ale.  «■• 
in  tarms  ol  U9P  pom- 


derad  opum . 


OxycoOooe  (for  sale) 

Oxycodone  (for  conversion).. 

Oxymorphona 

PantobarMrt 


Ptian|taoalona  ^iof  oonvaraioi^- 

Omcximtiiut 

SutantvUI 


08.065.000 

580.000 

605.000 

65a000 

48.500 

D 

3.881.000 

222.000 

10.000 

•.533XX)0 

ZI81,000 


2,726.000 

724.000 

2.147.000 

0 

4.937,000 

74.753,000 


1.034.000 

2.7i7jOO0 

6.300 

2.500 

15.178,000 

5 

956.000 

ssopoo 

450 
8.450.000 


All  interested  persons  are  invited  to 
submit  their  comments  and  objections  in 
writing  regarding  this  proposal.  A 
person  may  object  to  or  comment  on  the 
proposal  relating  to  any  of  the  above- 
mentioned  substances  without  filing 
comments  or  objections  regarding  the 
others.  If  a  person  believes  that  one  or 
more  of  these  issues  warrant  a  hearing. 


'3^4 
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the  individual  should  so  state  and 
summarize  the  reasons  for  this  belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  public 
hearing  by  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

Pursuant  to  section  (3)(c)(3)  and 
3(e)(2)(C)  of  Executive  Order  12291.  the 
Director  of  the  Office  of  Management 
and  Budget  has  been  consulted  with 
respect  to  these  proceedings. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparations  of  a  Federalism 
Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  entities  within  the 
meaning  of  and  intent  of  the  Regulatory 
Flexibility  Act.  5  U.S.C,  601.  et  seq.  The 
establishment  of  annual  aggregate 
production  quotas  for  Schedules  I  and  II 
controlled  substances  is  mandated  by 
law  and  by  the  international 
commitments  of  the  United  States.  Such 
quotas  impact  predominantly  upoit 
major  manufacturers  of  the  affected 
controlled  substances. 

Dated:  July  22, 1991. 
Robert  C.  Bonner. 

Administrator  of  Drug  Enforcement 
[FR  Doc.  91-18775  Filed  8-7-91;  8:45  am) 

BILUNO  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  Hst  of  the  Agency 
recorkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  Ust  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 


reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recorkeeping/reporting 
requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills,  telephone  (202)  52^- 
5095.  Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Room  N-1301, 
Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Infomration  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget.  Room  3208.  Washington.  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 
Administration. 

Fiscal  Year  1992  Employment  Service 
Automation  Funds  Field 
Memorandum  and  Employment 
Service  Program  Letter. 

As  needed. 

State  or  local  governments. 

40  respondents;  4.800  total  hours;  120 
hrs.  per  respondent;  no  forms. 

Issues  procedures  for  State  Employment 
Service  agencies  to  use  when  applying 
for  ES  automation  funds  and  provide 
for  appropriate  review  by  ETA 
Regional  Offices. 


Reinstatement 

Assistant  Secretary  for  Occupational 
Safety  and  Health. 

The  Supplementary  Record  of 
Occupational  Injuries  and  Illnesses. 
OSHA  No.  101.  The  Log  and  Summary 
of  Occupational  Injuries  and  Illnesses, 
OSHA  No.  200  Brief  Guide  to 
Recordkeeping. 

Requirements  for  Occupational  Injuries 
and  Illnesses,  Recordkeeping 
Guidelines  for  Occupational  Injuries 
and  Illnesses. 

1220-0029. 

Recordkeeping. 

State  or  local  governments;  farms; 
businesses  or  other  forprofit;  non- 
profit institutions;  small  businesses  or 
organizations. 

6.100  respondents;  534.828  total  burden 
hours;  33.3  average  hours  per 
response. 

The  OSHA  Act  and  29  CFR,  1904 
prescribe  that  certain  employers 
maintain,  and  report  when  requested, 
records  of  job-related  injuries  and 
illnesses.  The  data  are  needed  by  BLS 
and  OSHA  to  report  on,  and  carry  out 
enforcement  of  standards  to  guarantee 
workers'  safety  and  health  on  the  job. 
Currently  1,500,000  employers  maintain 
records,  but  only  65%  have  recordable 
cases. 

Signed  at  Washington,  DC  this  2nd  day  of 
August,  1991. 

Patrick  M.  Skees, 

Acting  Departmental  Clearance  Office. 
[FR  Doc.  91-18768  Filed  8-7-91;  8:45  am] 

BILUNO  CODE  4S10-22-M 


Employn>ent  and  Training 
Administration 

TA-W-25,  586  Air  Baby,  Inc^  Blauvelt, 
NY,  TA-W-25,  586A  Williams  Products 
Corp.,  Luquillo,  PR;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
24, 1991,  applicable  to  all  workers  of  Air 
Baby,  Inc.,  Blauvelt.  New  York.  The 
notice  was  published  in  the  Federal 
Register  on  June  11, 1991  (56  FR  26841). 

The  Department  inadvertently  left  off 
from  the  subject  certification  the 
manufacturing  arm  for  Air  Baby,  Inc. — 
Williams  Products  Corporation  of 
Luquillo,  Puerto  Rico.  Both  companies 
are  owned  by  the  same  person. 
Employment  and  production  information 


collected  in  the  Department's 
investigation  included  data  fr 
companies.  All  production  of 
children  and  men's  slippers  al 
ceased  in  November,  1990.  Al 
at  Luquillo  were  laid  o^  in  Fe 
1991. 

U.S.  imports  of  nonrubber  I 
increased  in  the  first  half  of  11 
compared  to  the  same  period 
Major  customers  increased  th 
of  women's,  men's  and  childn 
and  casual  footwear  in  the  rel 
period. 

Therefore,  the  certification 
amended  to  show  the  correct 
group.  The  amended  notice  a) 
TA-W-25,  586  is  hereby  issue 
follows: 

All  workers  of  Air  Baby,  Inc.,  E 
New  York  and  Williams  Product! 
Corporation,  Luquillo,  Puerto  Rici 
became  totally  or  partially  separi 
employment  on  or  after  March  11 
before  March  31, 1991  are  eligible 
adjustment  tssistance  under  sect 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this 
July  1991. 
Marvin  M.  Fookc, 
Director,  Office  of  Trade  Adjustn. 
Assistance. 
[FR  Doc.  91-18764  Filed  8-7-91;  8 

BILUNa  COOe  4610-30-M 


Determinations  Regarding  E 
Apply  for  Worker  Adjustmer 
Assistance 

In  accordance  with  section 
Trade  Act  of  1974  (19  U.S.C.  J 
Department  of  Labor  herein  p 
summaries  of  determinations 
eligibility  to  apply  for  adjustr 
assistance  issued  during  the  ] 
July  1991. 

In  order  for  an  affirmative 
determination  to  be  made  am 
certification  of  eligibility  to  a 
adjustment  assistance  to  be  i 
of  the  group  eligibility  require 
Section  222  of  ^e  Act  must  b 

(1)  That  a  significant  numb 
proportion  of  die  workers  in  1 
workers'  finn,  or  an  appropri< 
subdivision  thereof,  have  bee 
or  partially  separated, 

(2)  That  sales  or  productioi 
of  the  firm  or  subdivision  ha\ 
decreased  absolutely,  and 

(3)  That  increases  of  impor 
articles  like  or  directly  compi 
articles  produced  by  die  firm 
appropriate  subdivision  have 
contributed  importantly  to  th 
separations,  or  threat  thereof 
absolute  decline  in  sales  or  p 
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members  of  the  public  of 
he  particular  submission 
sted  in.  Each  entry  may 
lowing  information: 
of  the  Department  issuing 
ping/reporting 

he  recordkeeping/ 
irement. 

id  Agency  identification 
plicable. 

le  recorkeeping/reporting 
needed. 

required  to  or  asked  to 
records. 

all  businesses  or 
ire  affected, 
of  the  total  number  of 
o  comply  with  the 
'reporting  requirements 
le  hours  per  respondent, 
of  forms  in  the  request  for 
plicable. 

describing  the  need  for 
!  information  collection. 
nd  Questions:  Copies  of 
ing/reporting 
lay  be  obtained  by  calling 
tal  Clearance  Officer, 
lis,  telephone  (202)  523- 
:s  and  questions  about  the 
St  should  be  directed  to 
;e  of  Information 
lagement  Policy,  U.S. 
Labor,  200  Constitution 
^oom  N-1301, 
C  20210.  Comments 
sent  to  the  Office  of 
d  Regulatory  Affairs, 
ik  Officer  for  (BLS/DM/ 
^S/MSHA/OSHA/ 
Office  of  Management 
om  3208,  Washington,  DC 
ne  (202)  395-6880). 
of  the  public  who  wants 
a  recordkeeping/ 
rement  which  has  been 
MB  should  advise  Mr. 
ent  at  the  earliest 


jd  Training 

on. 

2  Employment  Service 

Funds  Field 

n  and  Employment 

'am  Letter. 

ovemments. 

;  4,800  total  hours;  120 

)ndent;  no  forms. 

res  for  State  Employment 

des  to  use  when  applying 

ation  funds  and  provide 

te  review  by  ETA 

ces. 


Reinstatement 

Assistant  Secretary  for  Occupational 
Safety  and  Health. 

The  Supplementary  Record  of 
Occupational  Injuries  and  Illnesses, 
OSHA  No.  101.  The  Log  and  Summary 
of  Occupational  Injuries  and  Illnesses, 
OSHA  No.  200  Brief  Guide  to 
Recordkeeping. 

Requirements  for  Occupational  Injuries 
and  Illnesses,  Recordkeeping 
Guidelines  for  Occupational  Injuries 
and  Illnesses. 

1220-0029. 

Recordkeeping. 

State  or  local  governments;  farms; 
businesses  or  other  forprofit;  non- 
profit institutions;  small  businesses  or 
organizations. 

6,100  respondents;  534,828  total  burden 
hours;  33.3  average  hours  per 
response. 

The  OSHA  Act  and  29  CFR,  1904 
prescribe  that  certain  employers 
maintain,  and  report  when  requested, 
records  of  job-related  injuries  and 
illnesses.  The  data  are  needed  by  BLS 
and  OSHA  to  report  on.  and  carry  out 
enforcement  of  standards  to  guarantee 
workers'  safety  and  health  on  the  job. 
Currently  1.500,000  employers  maintain 
records,  but  only  65%  have  recordable 
cases. 

Signed  at  Washington,  DC  this  2nd  day  of 
August,  1991. 

Patrick  M.  Skees, 

Acting  Departmental  Clearance  Office. 
(FR  Doc.  91-18768  Filed  8-7-91;  8:45  am] 

MLUNQ  CODE  4S10-22-M 


Employn>ent  and  Training 
Administration 

TA-W-25,  586  Air  Baby,  Inc.,  Biauvelt, 
NY,  TA-W-25,  586A  Williams  Products 
Corp.,  Luquilio,  PR;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
24. 1991,  applicable  to  all  workers  of  Air 
Baby,  Inc.,  Biauvelt.  New  York.  The 
notice  was  published  in  the  Federal 
Register  on  June  11, 1991  (56  FR  26841). 

The  Department  inadvertently  left  off 
from  the  subject  certification  the 
manufacturing  arm  for  Air  Baby,  Inc. — 
Williams  Products  Corporation  of 
Luquilio,  Puerto  Rico.  Both  companies 
are  owned  by  the  same  person. 
Employment  and  production  information 


collected  in  the  Department's 
investigation  included  data  from  both 
companies.  All  production  of  women's, 
children  and  men's  slippers  at  Luquilio 
ceased  in  November,  1990.  All  workers 
at  Luquilio  were  laid  off  in  February 
1991. 

U.S.  imports  of  nonrubber  footwear 
increased  in  the  first  half  of  1990 
compared  to  the  same  period  in  1989. 
Major  customers  increased  their  imports 
of  women's,  men's  and  children  slippers 
and  casual  footwear  in  the  relevant 
period. 

Therefore,  the  certification  is 
amended  to  show  the  correct  worker 
group.  The  amended  notice  applicable  to 
TA-W-25,  586  is  hereby  issued  as 
follows: 

All  workers  of  Air  Baby,  Inc.,  Biauvelt 
New  York  and  Williams  Products 
Corporation,  Luquilio,  Puerto  Rico  who 
became  totally  or  partially  separated  from 
employment  on  or  after  March  11. 1990  and 
before  March  31, 1991  are  eligible  to  apply  for 
adjustment  ttsistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  30th  day  of 
July  1991. 
Marvin  M.  Fookt, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  91-18764  Filed  8-7-91;  8:45  am] 

MLUNQ  COOe  4S10>SIMI 


Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
July  1991. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  ^e  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  fmn,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  ^e  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 


Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-25,606;  Pratt »  Whitney  Co.  Inc.. 

Precision  Grinding,  Worcester,  MA 
TA-W-25,834;  Cherry  E'.sctrical 

Products,  Printed  Circuit  Div., 

Waukegan,  IL 
TA-W-25,771;  Bell  Plastic  Inc..  Royal 

Oak,  MI 
TA-W-25,853;  WA.  Schaerr.  Inc.  Delhi, 

NY 
TA-W-25.639:  Boris  Kroll  Fabrics,  Inc.. 

Boris  Kroll  Jacquard  Looms.  Inc.. 

Peterson,  NJ 
TA-W-25.834;  Cherry  Electrical 

Products.  Printed  Circuit  Div., 

Waukegan,  IL 
TA-W-25.801;  First  Phillips 

Manufacturing  Corp..  Sunbury.  PA 
TA-W-25.806:  Hughes  H.  Wilson  Corp.. 

Sunbury,  PA 
TA-W-25.755;  Shelgo,  Inc.  New  York, 

NY 
TA-W-25.K5:  Witco  Corp..  Richardson 

Battery  Parts  Div..  Indianapolis. 

Plant,  Indianapolis,  IN 
TA-W-25,738;  Camp  Hosiery.  Inc., 

Lenori  City.  TN 
TA-W-25.779:  Laribee  Wirv  Mfg  Co.. 

Camden.  NY 
TA-W-25,780;  Laribee  Wire  Mfg  Co., 

Jordan.  NY 
TA-W-25,880:  Mallon  Resources  Corp/ 

Mallon  Minerals  Corp.,  Denver.  CO 
TA-W-eiO;  North  American  Biologicals, 

Inc..  El  Paso  Plasma  Center.  El 

Paso.  TX 
TA-W-25. 798:  Delta  Faucet  Co.. 

Plumbing  Fixtures  Div..  Decatur.  MI 
TA-W-25,797:  Columbia  Chemicals  Co.. 

Mapico  Div.,  Monmouth  Junction. 

NJ 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-25.828;  ADT Security  Systems. 

Jonesboro,  AR 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-25.903;  Pari  International 

Morrisville,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  section  222  of  the  Trade  Act  of 
1974. 
TA-W-25.B50:  Sol  Due  Shakes  » 

Shingles.  Forks,  WA 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 


relevant  period  as  required  for 
certification. 

TA-W-25,882:  The  Proctor  »  Gamble 
Manufacturing  Co.,  Avenel.  NJ 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-25.877:  JMS.  Inc.,  Parachute,  CO 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,977:  Plant  &  Field  Services 
Corp..  Parachute,  CO 

Increased  imports  did  not  contribute 
importantly  to  woiker  separations  at  the 
firm. 

TA-W-25.892;  C.J..  Langenfelder. 
Morrisville.  PA 

The  workers'  firm  does  not  produce 

an  article  as  required  for  certification 

under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-25.d44;  Johnson  Controls.  Inc. 
Automotive  Systems  Group,  Hoover 
Universal  Shop.  Adrian.  MI 
Increased  imports  did  not  contribute 

importantly  to  woricer  separations  at  the 

firm. 

TA-W-25.a97:  Golden  Capital 

Distributors.  Inc.,  East  Hanover,  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25.  713;  Lowrance  Electronics. 
Inc.  Tulsa.  OK 

Investigation  revealed  that  criterion 
(2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  certification. 
TA-W-25.  718;  NUM.  Steelastic  Inc. 
Akron,  OH 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25.  758;  U.S..  Electric  Motors, 
Cedarburg.  WI 

Increased  imports  did  not  contribute  ' 
importantly  to  worker  separations  at  the 
firm. 

TA-W-2S!i90;  Waco  Lehigh  Portland 
Cement  Co..  Waco,  TX 

The  Investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  The  investigation  also 
revealed  that  criterion  (2)  was  not  met 
Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification. 
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TA-W-25, 874;  Herman  GeistAppavel 
Corp.,  Norwood.  MA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
linn. 

TA-W-25,  837;  Endicott  Johnson  Corp., 
Riverside  Warehouse.  Johnson  City, 
NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

7^4-1^-25,  838  &  25,  838A:  Endicott 
Johnson  Corp.,  Victory  Warehouse, 
6'  Crown  Warehouse,  Johnson  City, 
NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25.  839  & 25,  839A  Endicott 
Johnson  Corp.,  Apex  Warehouse  & 
Retail  Warehouse,  Oak  Hill  Ave., 
Endicott,  NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

Affinnative  Determinations 

TA-W-25,  881:  North  American 

Royalties,  Inc.,  Gulf  Coast  District, 
Lafayette,  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
12. 1990  and  before  June  1, 1991. 

TA-W-25,  890:  American  OJean  Tile 
Co.,  Lonsdale,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  23, 
1990. 

TA-W-25,  883:  The  Proctor  &  Gamble 
Manufacturing  Co.,  Staten  Island, 
NY 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
Coast  Soap  separated  on  or  after  May  1, 
1991. 

TA-W-25,  811:  Olde  New  England 
Leather,  Rockland,  MA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  6, 
1990. 

TA-W-25.  895:  Evenflo  Juvenile 
Furniture  Co..  Lullabye  Plant, 
Stevens  Point,  WI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  0. 
1990. 

TA-W-25.  876;Jerell,  Inc.,  San  Antonio, 
TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  17, 
1991. 


TA-W-25,  836:  Dana  Corp.,  SpicerAxle 
Div.,  Syracuse,  IN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  9, 
1990. 

TA-W-25.  796:  The  Coe  Manufacturing 
Co.,  Painesville,  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  29, 
1990. 

TA-W-25.  860:  Carlon/Thyrocon, 
Telford.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  16, 
1990. 

TA-W~25,  832:  B&W  Shake  Co.,  Inc.. 
Forks.  WA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  8, 
1990. 

TA-W-25.  781:  Masonite  Corp., 
Watsontown,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  25, 
1990. 

TA-W-25,  829:  Ali-Court  Sportswear. 
Inc..  Alburtis.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  13, 
1990. 

TA-W-25,  858:  Bestform  Foundation, 
,     Inc.,  Johnstown,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  11, 
1990. 

TA-W-25,  816:  Sandy  Dee  Fashions. 
Scranton,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  30, 
1990. 

TA-W-25,  861:  Comfab  Technologies, 
Addison,  IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  17, 
1990. 

TA-W-25,  878:  Keptel,  Inc..  Tinton  Falls, 
NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  17, 
1990. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  July  1991. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 


Dated:  July  29. 1991. 

Mwvin  M.  Pooka. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  91-18765  Filed  8-7-91;  6:45  am) 
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(TA-W-2S.S261 

Vending  Services,  Inc.,  Eau  Claire,  WI; 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  apphcation  dated  July  9, 1091, 
the  petitioners  requested  adn^strative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  for  petition  TA-W-25,828 
was  signed  on  June  28, 1991  and 
published  in  the  Federal  Register  on  July 
24, 1991  (56  FR  33943). 

Pursuant  to  29  CFR  9ai8(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  workers  at  Vending  Services,  Inc., 
provide  cafeteria  and  vending  services 
for  workers  of  the  Eau  Claire  plant  of 
Uniroyal-Goodrich  Tire  Company  whose 
workers  are  certified  for  adjustment 
assistance  under  petition  TA-W-24,109. 
However,  investigation  findings  show 
that  there  is  no  corporate-affiliation 
between  Vending  Services,  Inc.,  and  the 
Uniroyal-Goodrich  Tire  Company. 

The  petitioners  claim  that  their  jobs 
are  totally  dependent  on  the  Eau  Claire 
plant  of  Uniroyal-Goodrich  continuing  in 
operation.  Although  the  services 
provided  by  Vending  Services  are 
dependent  on  the  Uniroyal-Goodrich 
plant  this  would  not  form  a  basis  for  a 
worker  group  certification. 

The  Department's  denial  is  based  on 
the  facts  that  the  workers  do  not 
produce  an  article  within  the  meaning  of 
the  Trade  Act  of  1974  nor  are  they 
corporately  related  to  Uniroyal- 
Goodrich  in  Eau  Claire.  These  points 
were  addressed  in  the  Department's 
notice  of  negative  determination  issued 
on  June  28. 1991. 

In  order  for  workers  providing 
services  to  the  Uniroyal-Goodrich  plant 
in  Eau  Claire  to  become  certified  eligible 
to  apply  for  adjustment  assistance,  their 
separations  must  be  caused  importantly 


by  a  reduced  demand  for  their 
from  a  parent  firm,  a  firm  othei 
related  to  the  subject  firm  by  o 
or  a  firm  related  by  control. 
Investigation  findings  show  thi 
Uniroyal-Goodrich  does  not  ov 
does  it  control  Vending  Servici 


After  review  of  the  applicati 
investigative  findings,  I  conclu 
there  has  been  no  error  or 
misinterpretation  of  the  facts  q 
law  which  would  justify  reconi 
of  the  Department  of  Labor's  p 
decisions.  Accordingly,  the  ap] 
is  denied. 

Signed  at  Washington,  DC,  this ; 
July  1991. 

Stephen  A.  Wandner, 
Deputy  Director,  Office  ofLegisIat 
Actuarial  Services,  Unemploymen 
Service. 
(FR  Doc.  91-18766  Filed  8-7-91;  8:^ 
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Advisory  Panel  for  the  Dlctioi 
Occupational  Titles  (APDOT); 
Meeting      1 1 

aqency:  Employment  and  Trai 
Administration,  Labor. 

action:  The  Advisory  Panel  fc 
Dictionary  of  Occupational  Til 
(APDOT)  was  established  in  a 
with  the  Federal  Advisory  Coi 
Act  (Pub.  L  92-463)  on  August 

The  APDOT  was  establishei 
of  the  Secretary  of  Labor's  Wc 
Quality  Agenda  to  improve  thi 
of  the  work  force.  The  APDOl 
assist  the  Department  of  Labo 
meeting  the  goals  of  the  Secre 
Agenda  by  providing  a  diversi 
of  user  perspectives  on  the  Di( 
Occupational  Titles  (DOT).  Th 
a  document  which  is  used  exti 
business,  education  and  gover 
defines,  classifies  and  describ 
occupations  in  the  labor  mark 
fourth  edition  of  the  DOT  was 
in  1977.  A  revised  fourth  editic 
scheduled  for  publication  in  S 
1991.  The  APDOT  will  providt 
a  new,  fifth  edition. 

The  APDOT  will  report  to  a 
the  Assistant  Secretary  for  En 
and  Training  on  the  developm 
pubhcation  and  disseminatior 
DOT. 

TIMI:  The  meeting  will  begin  e 
September  28, 1991.  and  conti) 
p.m.  that  day;  and  will  reconv 
a.m.  on  September  27, 1991,  ai 
at  3  p.m.  that  day. 
PLACK  The  Holiday  Inn  Capit 
Street,  SW.,  Washington.  DC ; 


3  /  Thursday,  August  8.  1991  /  Notices 


t   (   I    t    > 


Federal  Register  /  Vol.  58,  No.  153  /  Thursday,  August  8.  1991  /  Notices 


87727 


ana  Corp.,  SpicerAxle 
le.IN 

was  issued  covering  all 
d  on  or  after  May  9, 

'le  Coe  Manufacturing 
He.  OH 

was  issued  covering  all 
d  on  or  after  April  29. 

irlon/Thyrocon, 

was  issued  covering  all 
d  on  or  after  May  16, 

&  W  Shake  Co.,  Inc.. 

was  issued  covering  all 
d  on  or  after  May  6, 

asonite  Corp., 
PA 

N&i  issued  covering  all 
i  on  or  after  April  25, 

i-Court  Sportswear, 
PA 

was  issued  covering  all 
i  on  or  after  May  13. 

stfortn  Foundation, 
m,PA 

vas  issued  covering  all 
1  on  or  after  May  11, 

ndy  Dee  Fashions, 

vas  issued  covering  all 
1  on  or  after  April  30, 

<mfab  Technologies, 

vas  issued  covering  all 
1  on  or  after  May  17, 

ptel,  Inc.,  Tinton  Falls, 

vas  issued  covering  all 
i  on  or  after  May  17, 

that  the 

iterminations  were 
nonthsof  July  1991. 
terminations  are 
sction  in  room  C-4318, 
f  Labor.  200 
ue  NW..  Washington, 
ormal  business  hours 
o  persons  to  write  to 


Dated:  July  29, 1991. 

Mwvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Asaistoncn. 

[FR  Doc.  91-18765  Filed  8-7-91;  6:45  am| 
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[TA-W-2S,S26] 

Vending  Services,  Inc.,  Eau  Claire,  Wl; 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  apphcation  dated  July  9. 1991. 
the  petitioners  requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  for  petition  TA-W-25.828 
was  signed  on  June  28, 1991  and 
published  in  the  Federal  Register  on  July 
24, 1991  (56  FR  33943). 

Pursuant  to  29  CFR  9ai8(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  workers  at  Vending  Services,  Inc.. 
provide  cafeteria  and  vending  services 
for  workers  of  the  Eau  Claire  plant  of 
Uniroyal-Goodrich  Tire  Company  whose 
workers  are  certified  for  adjustment 
assistance  under  petition  TA-W-24,109. 
However,  investigation  findings  show 
that  there  is  no  corporate-affiliation 
between  Vending  Services,  Inc.,  and  the 
Uniroyal-Goodrich  Tire  Company. 

The  petitioners  claim  that  their  jobs 
are  totally  dependent  on  the  Eau  Claire 
plant  of  Uniroyal-Goodrich  continuing  in 
operation.  Although  the  services 
provided  by  Vending  Services  are 
dependent  on  the  Uniroyal-Goodrich 
plant  this  would  not  form  a  basis  for  a 
worker  group  certification. 

The  Department's  denial  is  based  on 
the  facts  that  the  workers  do  not 
produce  an  article  within  the  meaning  of 
the  Trade  Act  of  1974  nor  are  they 
corporately  related  to  Uniroyal- 
Goodrich  in  Eau  Claire.  These  points 
were  addressed  in  the  Department's 
notice  of  negative  determination  issued 
on  June  28, 1991. 

In  order  for  workers  providing 
services  to  the  Uniroyal-Goodrich  plant 
in  Eau  Claire  to  become  certified  eligible 
to  apply  for  adjustment  assistance,  their 
separations  must  be  caused  importantly 


by  a  reduced  demand  for  their  services 
from  a  parent  firm,  a  firm  otherwise 
related  to  the  subject  firm  by  ownership, 
or  a  firm  related  by  control. 
Investigation  findings  show  that 
Uniroyal-Goodrich  does  not  own  nor 
does  it  control  Vending  Services,  Inc. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  facts  or  of  the 
law  which  would  justify  reconsideration 
of  the  Department  of  Labor's  prior 
decisions.  Accordingly,  the  application 
is  denied. 

Signed  at  Washington.  DC,  this  29th  day  of 
July  1991. 

Stephen  A.  Wandner, 
Deputy  Director,  Office  of  Legislation  » 
Actuarial  Services,  Unemployment  Insurance 
Service. 
[FR  Doc.  91-18766  Filed  8-7-91;  8:45  am] 
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Advisory  Panel  for  the  Dictionary  of 
OccupaUonal  Titles  (APDOT);  Open 
Meeting      j  | 

aqency:  Employment  and  Training 

Administration.  Labor. 

action:  The  Advisory  Panel  for  the 
Dictionary  of  Occupational  Titles 
(APDOT)  was  established  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463)  on  August  28. 1990. 

The  APDOT  was  established  as  part 
of  the  Secretary  of  Labor's  Workforce 
Quality  Agenda  to  improve  the  quality 
of  the  work  force.  The  APDOT  will 
assist  the  Department  of  Labor  in 
meeting  the  goals  of  the  Secretary's 
Agenda  by  providing  a  diversified  range 
of  user  perspectives  on  the  Dictionary  of 
Occupational  Titles  (DOT).  The  DOT  is 
a  document  which  is  used  extensively  in 
business,  education  and  government.  It 
defines,  classifies  and  describes 
occupations  in  the  labor  market.  The 
fourth  edition  of  the  DOT  was  published 
in  1977.  A  revised  fourth  edition  is 
scheduled  for  publication  in  September 
1991.  The  APDOT  will  provide  advice  on 
a  new.  fifth  edition. 

The  APDOT  will  report  to  and  advise 
the  Assistant  Secretary  for  Employment 
and  Training  on  the  development, 
publication  and  dissemination  of  the 
DOT. 

TIMI:  The  meeting  will  begin  at  1  p.m.  on 
September  26, 1991.  and  continue  until  5 
p.m.  that  day;  and  will  reconvene  at  8:30 
a.m.  on  September  27. 1991,  and  adjourn 
at  3  p.m.  that  day. 

PLACE  The  Holiday  Inn  Capitol,  550  C 
Street,  SW..  Washington,  DC  20024. 


AQENOA:  Matters  to  be  considered  as 
part  of  the  agenda  for  the  APDOT 
meeting  include: 

•  Update  on  Canadian  Occupational 
System. 

•  Panel  Discussion  on  Uses  of  DOT. 

•  Panel  Discussion  on  Federal 
Statistical  Users  of  the  DOT. 

•  Status  Report  on  DOT  Review 
Activities. 

PUBUC  participation:  The  meeting  will 
be  open  to  the  public.  A  half  hour  (8:30 
8.m.-9  a.m.)  on  September  27  will  be  set 
aside  for  public  comments.  Individuals 
wishing  to  speak  to  the  panel  should  call 
Dr.  Marilyn  Silver  at  202-535-0161. 
Seating  will  be  available  for  the  public 
on  a  first-come  flrst-serve  basis. 

Individuals  or  organizations  wishing 
to  submit  written  statements  should 
send  14  copies  to  Dr.  Marilyn  B.  Silver, 
Executive  Director,  Advisory  Panel  for 
the  Dictionary  of  Occupational  Titles, 
room  N4470,  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Marilyn  B.  Silver,  Executive  Director, 
Advisory  Panel  for  the  Dictionary  of 
Occupational  Titles,  room  N4470,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210, 
(202)  535-0161. 

Signed  at  Washington,  DC  this  30th  day  of 
July  1991. 
Robert!  T.  Jonas, 

Assistant  Secretary  for  Employment  and 
Training. 

[FR  Doc.  91-18767  Filed  8-7-^;  8:45  am) 
MLUM  cooe  ai»-30^ 


Mine  Safety  and  Health  Administration 

Summary  of  Decisions  Granting  In 
Whole  or  In  Part  Petitions  for 
Modification 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Sai3ty  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards.  

summary:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  may  modify 
the  application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  that  an  alternate 
method  exists  at  a  specific  mine  that 
will  guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  at  a  specific  mine  will 


result  in  a  dimunition  of  safety  to  the 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  petitions  are  based  upon  the 
petitioner's  statements,  comments  and 
information  submitted  by  interested 
persons  and  a  field  investigation  of  the 
conditions  at  the  mine.  MSHA  has 
granted  or  partially  granted  the  requests 
for  modification  submitted  by  the 
petitioners  hsted  below.  In  some 
instances  the  decisions  are  conditioned 
upon  compliance  with  stipulations 
stated  in  the  decision. 

FOR  FURTHER  INFORMATION  CONTACT! 

The  petitions  and  copies  of  the  final 
decision  are  available  for  examination 
by  the  public  in  the  Office  of  Standards. 
Regulations  and  Variances,  MSHA, 
room  627, 4015  Wilson  Boulevard, 
Arlington.  Virginia  22203. 

Dated:  July  30. 1991. 
Patrida  W.  SUvay. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

Affinnative  Decisions  on  Petitions  for 
Modification 

Docket  No.:  M-89-105-C 

FR  Notice:  54  FR  32145. 

Petitioner  Consolidation  Coal 
Company.        

Reg  Affected:  30  CFR  77.213. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  safety  equipment 
and  inspect  the  tunnel  for  fire  or 
smoke  prior  to  entry  in  lieu  of 
installing  an  escapeway  in  the  tunnel 
considered  acceptable  alternative 
method.  Granted  with  conditions. 

Docket  No.:  M-89-148-C. 

FR  Notice:  54  FR  43150. 

Petitioner  Cyprus  Empire  Corporation. 

Reg  Affected:  30  CFR  75.507. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  three  non-permissible 
submersible  pumps  in  boreholes 
drilled  into  sump  areas  of  the  mine, 
and  install  additional  pumps  in  the 
future  considered  acceptable 
alternative  method.  Granted  with 
conditions. 

Docket  No.:  M-89-182-C. 

FR  Notice:  54  FR  53396. 

Petitioner  Soldier  Creek  Coal  Company. 

Reg  Affected:  30  CFR  75.326. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  two-entry  system  for 
iongwall  panel  gateroad  development 
with  the  belt  conveyor  in  the  return 
alrcourse  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-90-04-C. 


FR  Notice:  55  CFR  4032. 

Petitioner  Cyprus  Empire  Corporation. 

Reg  Affected:  30  CFR  75.321. 

Summary  of  Findings:  Petitioner's 
proposal  to  utilize  a  common  ground 
Held  for  each  submersible  pump  with 
the  casing  as  the  primary  grounding 
medium  for  the  installation 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-90-1&-C 

FR  Notice:  55  FR  5705. 

Petitioner  Tunnelton  Mining  Company. 

Reg  Affected:  30  CFR  75.802(a). 

Summary  of  Findings:  Petitioner's 
proposal  that  the  grounding  conductor 
which  extends  along  the  power 
conductors  for  surface  stationary 
high-voltage  equipment  be  connected 
to  the  substation  ground  grid  rather 
than  to  the  isolated  mine  Held 
grounding  resistor  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-S0-24-C. 

FR  NoUce:  55  FR  8619. 

Petitioner  Old  Ben  Coal  Company. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  2400-volt  electricity  to 
power  the  longwall  mining  equipment 
throughout  the  mine  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-Oa-25-C 

FR  Notice:  55  FR  8619. 

Petitioner  Old  Ben  Coal  Company. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  2400-volt  electricity  to 
power  the  longwall  mining  equipment 
throughout  the  mine  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-90-14-C. 

FR  Notice:  55  FR  5087. 

Petitioner  Island  Creek  Coal  Company. 

Reg  Affected:  30  CFR  75.328. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  to  ventilate 
the  working  face  and  to  remove 
restrictions  on  the  velocity  of  air  in 
the  belt  entries  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-9CM1-C 

FR  Notice:  55  FR  9377. 

Petitioner  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75.1105; 

Summary  of  Findings:  Petitioner's 
proposal  to  enclose  rectifiers  in  a 
fireproof  structure  and  install  a  fire 
suppression  device  over  the  rectifiers 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-90-35-C 


FR  Notice:  65  FR  10525. 

Petitioner  Island  Creek  Coal  Company. 

Reg  Affected:  30  FR  75.1103-4. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  to  ventilate 
the  working  faces  and  to  remove 
restrictions  on  the  velocity  of  air  in 
the  belt  entries  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-90-38-C. 

FR  Notice:  55  FR  11273. 

Petitioner  Cypress  Emerald  Resources 
Corporation. 

Reg  Affected:  30  CFR  75.902. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  contactors  for 
undervoltage  protection  which  will 
open  when  either  the  ground  or  pilot 
check  wire  is  broken  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-90-51-C. 

FR  Notice:  55  FR  15037. 

Petitioner  Arch  of  West  Virginia,  Inc. 

Reg  Affected:  30  CFR  77.811. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  rubber-tired,  trailer- 
mounted,  portable  generator  to  move 
large  electric  mining  shovels  and 
draglines  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-90-52-C. 

FR  Notice:  55  FR  15037. 

Petitioner:  Enlow  Fork  Mining 
Company. 

Reg  Affected:  30  CFR  75.1103-4. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  an  early  warning 
fire  detection  system  utilizing  a  low- 
level  carbon  monoxide  system  to 
identify  each  belt  flight  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-9a-53-C. 

FR  Notice:  55  FR  15058, 

Petitioner  Enlow  Fork  Mining 
Company. 

Reg  Affected:  30  CFR  75.326. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  air  in  the  belt  entry  to 
ventilate  active  working  places  and 
planned  longwall  panels  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-90-^l-C. 

FR  Notice:  55  FR  21125. 

Petitioner  West  Elk  Coal  Company. 

Reg  Affected:  30  CFR  75  J28. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  to  ventilate 
active  working  places  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  Noj  M-00-67-C 
FR  Notice:  65  FR  2067a 


Petitioner  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75305. 

Summary  of  Findings:  Petitioner's 
proposal  to  monitor  the  air  from 
checkpoints  established  at  specific 
locations  In  the  return  entries  in  lieu 
of  traveling  in  their  entirety 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-90-77-C. 

FR  Notice:  55  FR  26795. 

Petitioner  Kerr-McGee  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.901. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  diesel-powered 
generator  without  an  earth  referenced 
ground  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-90-7»-C 

FR  Notice:  55  FR  20685. 

Petitioner  Twentymile  Coal  Company. 

Reg  Affected:  30  CFR  75.507. 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  two  non- 
permissible  pumps  in  boreholes  that 
are  drilled  into  a  sump  area  of  the 
mine  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-90-«0-C 

FR  Notice:  55  FR  28110. 

Petitioner  Twentymile  Coal  Company. 

Reg  Affected:  30  CFR  75.507. 

Summary  of  Findings:  Petitioner's 
proposal  to  monitor  the  high-voltage 
circuits  of  the  two  high  voltage 
submersible  pumps  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-00-81-C 

FR  Notice:  65  FR  28110. 

Petitioner  Kerr-McGee  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  continue  using  high- 
voltage  cables  to  supply  power  to 
permissible  longwall  face  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No  J  M-90-«^-C 

FR  NoUce:  55  FR  26796. 

Petitioner  Tanoma  Mining  Company,  • 
Inc. 

Reg  Affected:  30  CFR  75.1103-4. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  an  early  warning 
fire  detection  system  utilizing  a  low- 

-    level  carbon  monoxide  system  in  all 
belt  entries  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-00-94-C 

FR  Notice:  55  FR  29684. 

Petitioner  Grace  Coal  Corporation. 


Reg  Affected:  30  CFR  75.1710. 

Summary  of  Findings:  Due  to  tl 
undulation  of  the  roof  and  fl( 
petitioner  states  that  installa 
canopies  on  the  mine's  elect] 
equipment  would  result  in  a 
dimunition  of  safety  to  minei 
Granted  with  conditions  for  i 
equipment. 

Docket  No.:  M-90-99-C. 

FR  Notice:  55  FR  29120. 

Petitioner  Rough  Hill  Coal  Coi 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitionc 
proposal  to  use  hand-held  co 
oxygen  and  methane  monitoi 
of  methane  monitors  on  pern 
three-wheel  battery-poweret 
used  to  load  coal  considered 
acceptable  alternate  method 
with  conditions. 

Docket  No.:  M-90-100-C. 

FR  Notice:  55  FR  29685 

Petitioner  Rickett  Branch  Mini 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitiom 
proposal  to  use  hand-held  co 
oxygen  and  methane  monitoi 
of  methane  monitors  on  lhre( 
battery-powered  tractors  use 
coal  considered  acceptable  e 
method.  Granted  with  condit 

Docket  No.:  M-90-101-C. 

FR  Notice:  55  FR  31664. 

Petitioner  Shamrock  Coal  Con 

Reg  Affected:  30  CFR  75.1103-4 

Summary  of  Findings:  Petition* 
proposal  to  install  an  early  v 
fire  detection  system  utilizinj 
level  carbon  monoxide  syste 
belt  entries  used  as  intake  ai 
considered  acceptable  altem 
method.  Granted  with  condit 

Docket  No.:  M-00-102-C. 

FR  Notice:  55  FR  32709. 

Petitioner  Shamrock  Coal  Con 

Reg  Affected:  30  CFR  75.326. 

Summary  of  Findings:  Petitione 
proposal  to  use  air  in  the  bel 
ventilate  active  working  plac 
considered  acceptable  altem 
method.  Granted  wnth  condit 

Docket  No.:  M-90-103-C. 

FR  Notice:  65  FR  31461. 

Petitioner  Freeman  United  Co) 
Company. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitione 
proposal  to  use  high-voltage 
power  longwall  mining  equip 
considered  acceptable  altem 
method.  Chanted  with  condit 

Docket  No.:  M-90-10&-C. 

FR  Notice:  55  FR  31461. 

Petitioner  Four  G  Coal  Compa 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitione 
proposal  to  use  hand-held  co 
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Petitioner  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75  J05. 

Summary  of  Findings:  Petitioner's 
proposal  to  monitor  the  air  from 
checkpoints  estabhshed  at  specific 
locations  In  the  return  entries  in  lieu 
of  traveling  in  their  entirety 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-90-77-C. 

FR  Notice:  55  FR  26795. 

Petitioner  Kerr-McGee  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.901. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  diesel-powered 
generator  without  an  earth  referenced 
ground  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-90-79-C 

FR  Notice:  55  FR  20685. 

Petitioner  Twentymile  Coal  Company. 

Reg  Affected:  30  CFR  75.507. 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  two  non- 
permissible  pumps  in  boreholes  that 
are  drilled  into  a  sump  area  of  the 
mine  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-90-80-C 

FR  Notice:  55  FR  28110. 

Petitioner  Twentymile  Coal  Company. 

Reg  Affected:  30  CFR  75.507. 

Summary  of  Findings:  Petitioner's 
proposal  to  monitor  the  high-voltage 
circuits  of  the  two  high  voltage 
submersible  pumps  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-90-81-C 

FR  Notice:  55  FR  28110. 

Petitioner  Kerr-McGee  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  continue  using  high- 
voltage  cables  to  supply  power  to 
permissible  longwall  face  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  Noj  M-90-82-C 

FR  Notice:  55  FR  26796. 

Petitioner  Tanoma  Mining  Company, 
Inc. 

Reg  Affected  30  CFR  75.1103-4. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  an  early  warning 
Tire  detection  system  utilizing  a  low- 

-    level  carbon  monoxide  system  in  all 
belt  entries  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-00-94-C 

FR  Notice:  55  FR  29684. 

Petitioner  Grace  Coal  Corporation. 


Reg  Affected:  30  CFR  75.1710. 

Summary  of  Findings:  Due  to  the 
undulation  of  the  roof  and  floor 
petitioner  states  that  installation  of 
canopies  on  the  mine's  electric  face 
equipment  would  result  in  a 
dimunition  of  safety  to  miners. 
Granted  with  conditions  for  specific 
equipment. 

Docket  No.:  M-90-^9-C. 

FR  Notice:  55  FR  29120. 

Petitioner:  Rough  Hill  Coal  Company. 

Reg  Affected:  30  CFR  75J13. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu 
of  methane  monitors  on  permissible 
three-wheel  battery-powered  tractors 
used  to  load  coal  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-90-100-C. 

FR  Notice:  55  FR  29685 

Petitioner  Rickett  Branch  Mining. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  in  lieu 
of  methane  monitors  on  three-wheel 
battery-powered  tractors  used  to  load 
coal  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-90-101-C. 

FR  Notice:  55  FR  31664. 

Petitioner  Shamrock  Coal  Company. 

Reg  Affected:  30  CFR  75.1103-4. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  an  early  warning 
fire  detection  system  utilizing  low- 
level  carbon  monoxide  system  in  all 
belt  entries  used  as  intake  aircourses 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-90-102-C. 

FR  Notice:  55  FR  32709. 

Petitioner  Shamrock  Coal  Company. 

Reg  Affected:  30  CFR  75.326. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  air  in  the  belt  entry  to 
ventilate  active  working  places 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-9O-103-C. 

FR  Notice:  65  FR  31461. 

Petitioner  Freeman  United  Coal 
Company. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  cables  to 
power  longwall  mining  equipment 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-9Q-108-C. 

FR  Notice:  55  FR  31461. 

Petitioner  Four  G  Coal  Company. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 


oxygen  and  methane  monitors  instead 
of  methane  monitors  on  permissible 
three-wheel  battery-powered  tractors 
used  to  load  coal  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-9D-109-C. 

FR  Notice:  55  FR  31481. 

Petitioner  Steel  Hollow  Mining,  Inc. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  methane  monitors  instead  of 
methane  monitors  on  permissible 
three-wheel  battery-powered  tractors 
used  to  load  coal  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-00-117-<l 

FR  Notice:  55  FR  34094. 

Petitioner  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  evaluation 
points  to  measure  the  air  quantity  and 
quality  in  areas  that  cannot  be 
b'aveled  in  their  entirety  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-flO-126-C. 

FR  Notice:  55  FR  35195. 

Petitioner  Enlow  Fork  Mining  Company. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  high-voltage  cables  inby 
the  last  open  crosscut  and  within  150 
feet  of  pillar  workings  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-flO-130-C. 

FR  Notice:  55  FR  38596. 

Petitioner  Cyprus  Empire  Corporation. 

Reg  Affected:  30  CFR  75.507. 

Summary  of  Findings:  Petitioner's 
proposal  to  a  nonpemissible  pump  in  a 
borehole  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-90-134-C. 

FR  Notice:  55  FR  3887Z 

Petitioner  West  Elk  Coal  Company,  Inc. 

Reg  Affected:  30  CFR  75.300-4. 

Summary  of  Findings:  Petitioner's 
proposal  to  install  a  monitoring 
system  to  monitor  four  conditions  of 
the  fan  and  automatically  telephone 
designated  persons  when  conditions 
warrant  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  ^*-90-139-^ 

FR  NoUce:  55  FR  41396. 

Petitioner  Eastern  Associated  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.701. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  modified  drill 


pattem  with  a  long  rib  hole 
considered  acceptable  alternate 
method.  Granted  with  conditions, 
where  mining  projections  are  directed 
parallel  to  the  adjacent  workings. 

Docket  Noj  M-90-141-C 

FR  Notice:  55  FR  4127a 

Petitioner  Shamrock  Coal  Company. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  continue  using  high- 
voltage  cables  to  supply  power  to 
longwall  mining  equipment 
considered  acceptable  alternate 
method.  Granted  with  conditions,  for 
Longwall  No.  1  located  in  the  No.  18 
Serices  mine. 

Docket  No.:  M-90-145-C. 

FR  Notice:  55  FR  41904. 

Petitioner  Rawl  Sales  and  Processing 
Company. 

Reg  Affected:  30  CFR  75.700. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  shunt-trip  circuit 
breakers  and  relays  to  obtain 
undervoltage  protection  using  specific 
equipment  and  procedures  outlined  in 
the  petition  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-90-149-C 

ffl /Vo//ce.- 55  FR  42520. 

Petitioner  Minton  Hickory  Coal 
Company. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  instead 
of  methane  monitors  on  permissible 
three-wheel  battery-powered  tractors 
used  to  load  coal  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-flO-150-C 

FR  Notice:  55  FR  35875. 

Petitioner  Peabody  Coal  Company,  Inc. 

Reg  Affected:  30  CFR  75.305. 

Sum;nary  of  Findings:  Petitioner's 
proposal  to  establish  six  evaluation 
points  to  monitor  the  ventilation  in 
lieu  of  traveling  the  aircourse  in  its 
entirety  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-eO-152-C 

FR  Notice:  55  FR  46264. 

Petitioner  Rawl  Sales  and  Processing 
Company. 

Reg  Affected:  30  CFR  75.900. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  shunt-trip  circuit 
breaker  and  relays  to  obtain 
undervoltage  protection  using  specific 
equipment  and  procedures  outlined  in 
the  petition  considered  acceptable 
alternate  method.  Granted  with 
conditions 
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Docket  No.:  M-90-154-C. 

FR  Notice:  55  PR  46284. 

Petitioner  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75.328. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  to  ventilate 
active  working  places  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-90-158-C. 

FR  Notice:  55  FR  46284. 

Petitioner  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
request  to  amend  petition  for 
modification  [Docket  No.  M-90-59-C) 
granted  August  8. 1979.  which  allows 
pluging  and  mining  through  oil  and 
gas  wells.  Granted  with  conditions. 

Docket  No.:  M-90-157-C. 

FR  Notice:  55  FR  49721. 

Petitioner  West  End  Coal  Company. 

Reg  Affected:  30  CFR  75.301. 

Summary  of  Findings:  Petitioner's 
proposal  allowing  reduced  air 
quantities  at  the  face  in  the  anthracite 
mine  considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-90-159-C. 

FR  Notice:  55  FR  47953. 

Petitioner  Mason  and  Dixon  Coal 
Company. 

Reg  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  the  man  cage  or 
steel  gunboat  with  secondary  safety 
connections  securely  fastened  around 
the  gunboat  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-90-182-C. 

FR  Notice:  55  FR  47953. 

Petitioner  Dominion  Coal  Company. 

Reg  Affected:  30  CFR  75.1701. 

Summary  of  Findings:  Petitioner's 
proposal  to  drill  hve  holes  in  the  face, 
spaced  at  5-foot  intervals,  in  a  pattern 
that  would  provide  a  10-foot  barrier  in 
all  directions  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-90-166-C. 

FR  Notice:  55  FR  48305. 

Petitioners  Serendipity  Mining.  Inc. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxygen  and  methane  monitors  instead 
of  methane  monitors  on  permissible 
three-wheel  battery-powered  tractors 
used  to  load  coal  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-90-168-C. 

FR  Notice:  55  FR  49350. 


Petitioner  Beech  Nut  Mining,  Inc. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxgen  and  methane  monitors  instead 
of  methane  monitors  on  permissible 
three-wheel  battery/powered  tractors 
used  to  load  coal  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-90-170-C. 

FR  Notice:  55  FR  49721. 

Petitioner  Deerpath  Corporation. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxgen  and  methane  monitors  instead 
of  methane  monitors  on  permissible 
three-wheel  battery/powered  tractors 
used  to  load  coal  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-«>-179-<:. 

FR  Notice:  55  FR  52391. 

Petitioner  C  4  H  Mining  Company. 

Reg  Affected:  30  CFR  75.313. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous 
oxgen  and  methane  monitors  instead 
of  methane  monitors  on  permissible 
three-wheel  battery /powered  tractors 
used  to  load  coal  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-flO-187-C. 

FR  Notice:  55  FR  52898. 

Petitioner  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75.326. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  to  ventilate 
active  working  places  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-90-188-C. 

FR  Notice:  55  FR  52897. 

Petitioner  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75.326. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  to  ventilate 
active  working  places  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-90-20G-C. 

FR  Notice:  55  FR  2047. 

Petitioner  Kinney  Branch  Coal 
Company. 

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  evaluation 
points  and  monitor  the  quality  and 
quantity  of  air  entering  and  exiting  an 
area  that  cannot  be  traveled 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-9Q-206-C. 


FR  Notice:  55  FR  2047. 

Petitioner  McElroy  Coal  Company. 

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  evaluation 
points  and  monitor  the  quality  and 
quantity  of  air  entering  and  exiting  an 
area  that  cannot  be  traveled 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-00-20fr-C. 

FR  Notice:  55  FR  2537. 

Petitioner  Western-Fuels  Utah.  Inc. 

Reg  Affected:  30  CFR  75.1105. 

Summary  of  Findings:  Petitioner's 
proposal  to  course  air  over  two 
electrical  installations  and  a  pump 
and  into  a  belt  entry  using  specific 
equipment  and  procedures  outlined  in 
the  petition  estabUsh  evaluation 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-91-07-C. 

FR  Notice:  55  FR  8800. 

Petitioner  Arch  of  Kentucky.  Inc. 

Reg  Affected:  30  CFR  75.328. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  to  ventilate 
active  working  places  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-91-11-C. 

FR  Notice:  58  FR  8800. 

Petitioner  Island  Creek  Coal  Company. 

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Due  to  hazardous 
roof  conditions,  petitioner's  proposal 
to  monitor  for  hazardous  conditions 
outby  the  seals  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-89-24-M. 

FR  Notice:  55  FR  53198. 

Petitioner  Becker  Minerals,  Inc. 

Reg  Affected:  30  CFR  56.14102. 

Summary  of  Findings:  Petitioner's 
proposal  to  provide  warnings  and 
flagman  at  crossings  in  lieu  of 
installing  a  braking  system  on  railroad 
cars  used  to  cross  secondary  roads 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-89-28-M. 

FR  Notice:  55  FR  2714. 

Petitioner  Manville  Sales  Corporation. 

Reg  Affected:  30  CFR  56.13020. 

Summary  of  Findings:  Petitioner's 
proposal  that  employees  be  allowed 
to  use  a  blow-off  nozzle  regulated  at 
no  more  than  3  psi  to  blow  dust  from 
their  clothing  considerd  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-flO-01-M. 

FR  Notice:  55  FR  4918. 

Petitioner  Sunshine  Mining  Company. 

Reg  Affected:  30  CFR  57.19011. 


Summary  of  Findings:  Petition 
proposal  to  ufte  new  drum  f( 
in  lieu  of  adequate  flanges  c 
acceptable  alternate  metho( 
with  conditions. 

[FR  Doc.  91-18769  Filed  fr-7-91: 8: 
aiuJNa  cooc  «si»-4s-a 


NATIONAL  EDUCATION  GO/ 
PANEL 


Meeting 

AOENCV:  The  National  Educat 

Panel. 

action:  Notice  of  meeting. 

summary:  The  National  Educi 
Goals  Panel  was  established  I 
statement  between  the  Preside 
Nation's  Governors  dated  Julj 
The  panel  will  determine  how 
measure  and  monitor  progresi 
achieving  the  national  educat 
and  to  report  to  the  nation  on 
progress  toward  the  goals.  Mc 
the  National  Education  Goals 
six  governors  appointed  by  th 
Chairman  of  the  National  Goa 
Association,  four  senior  Admi 
officials,  and  four  Congressioi 
leaders.  Governor  Roy  Romer 
Colorado  is  the  initial  chairmi 
TENTATIVE  AGENDA  ITEMS:  Thi 
agenda  for  the  meeting  includ 
discussion  relating  to  the  first 
the  National  Education  Goals 
DATE:  The  eighth  meeting  is  8< 
for  Monday,  August  20, 1991, 1 
p.m. 

address:  Washington  State  C 
and  Trade  Center,  Seattle,  Wi 

FOR  FURTHER  INFORMATION  C< 

Pat  Forgione  at  the  National  E 
Goals  Panel  office  to  indicate 
attendance  or  for  further  infoi 
specific  time  and  location.  Tb 
number  is  (202)  632-0952. 

Dated:  August  5, 1991. 
Roger  B.  Porter, 

Assistant  to  the  President  for  Eco. 
Domestic  Policy. 
(FR  Doc.  91-19001  Filed  8-7-91;  8: 

BiLUNQ  cooc  9127-Ot-M 


NATIONAL  SCIENCE  FOUND 

Special  Emphasis  Panel  in  P( 
Programs;  Rfleeting 

summary:  In  accordance  witl 
Federal  Advisory  Committee 
L  92-463.  as  amended),  the  N 
Science  Foundation  announce 
following  meeting. 


/  Thursday.  August  8.  1991  /  Notices 
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FR  Notice:  55  FR  2047. 

Petitioner  McElroy  Coal  Company. 

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  evaluation 
points  and  monitor  the  quaUty  and 
quantity  of  air  entering  and  exiting  an 
area  that  caruiot  be  traveled 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-9O-208-C. 

FR  Notice:  55  FR  2537. 

Petitioner  Western-Fuels  Utah,  Inc. 

Reg  Affected:  30  CFR  75.1105. 

Summary  of  Findings:  Petitioner's 
proposal  to  course  air  over  two 
electrical  installations  and  a  pump 
and  into  a  belt  entry  using  specific 
equipment  and  procedures  outlined  in 
the  petition  establish  evaluation 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-91-07-C. 

FR  Notice:  55  FR  8800. 

Petitioner  Arch  of  Kentucky,  Inc. 

Reg  Affected:  30  CFR  75.328. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  to  ventilate 
active  working  places  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

Docket  No.:  M-91-11-C. 

FR  Notice:  56  FR  8800. 

Petitioner  Island  Creek  Coal  Company. 

Reg  Affected:  30  CFR  75.305. 

Summary  of  Findings:  Due  to  hazardous 
roof  conditions,  petitioner's  proposal 
to  monitor  for  hazardous  conditions 
outby  the  seals  considered  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-89-24-M. 

FR  Notice:  55  FR  53198. 

Petitioner  Becker  Minerals,  Inc. 

Reg  Affected:  30  CFR  56.14102. 

Summary  of  Findings:  Petitioner's 
proposal  to  provide  warnings  and 
flagman  at  crossings  in  lieu  of 
installing  a  braking  system  on  railroad 
cars  used  to  cross  secondary  roads 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-89-28-M. 

FR  Notice:  55  FR  2714. 

Petitioner  Manville  Sales  Corporation. 

Reg  Affected:  30  CFR  56.13020. 

Summary  of  Findings:  Petitioner's 
proposal  that  employees  be  allowed 
to  use  a  blow-off  nozzle  regulated  at 
no  more  than  3  psi  to  blow  dust  from 
their  clothing  considerd  acceptable 
alternate  method.  Granted  with 
conditions. 

Docket  No.:  M-«M)1-M. 

FR  Notice:  55  FR  4918. 

Petitioner  Sunshine  Mining  Company. 

Reg  Affected:  30  CFR  57.19011. 


Summary  of  Findings:  Petitioner's 
proposal  to  ufte  new  drum  face  liners 
in  lieu  of  adequate  Qanges  considered 
acceptable  alternate  method.  Granted 
with  conditions. 

|FR  Doc.  91-18769  FUed  fr-7-91: 8:45  am) 

MLUNQ  COOC  «S1»-43-a 


NATIONAL  EDUCATION  GOALS 
PANEL 


Meeting 

AQENCV:  The  National  Education  Goals 

Panel. 

action:  Notice  of  meeting. 

summary:  The  National  Education 
Goals  Panel  was  established  by  a  joint 
statement  between  the  President  and  the 
Nation's  Governors  dated  July  31. 1990. 
The  panel  will  determine  how  to 
measure  and  monitor  progress  toward 
achieving  the  national  education  goals 
and  to  report  to  the  nation  on  the 
progress  toward  the  goals.  Members  of 
the  National  Education  Goals  Panel  are 
six  governors  appointed  by  the 
Chairman  of  the  National  Governor's 
Association,  four  senior  Administration 
officials,  and  four  Congressional 
leaders.  Governor  Roy  Romer  of 
Colorado  is  the  initial  chairman. 
TENTATIVE  AGENDA  ITEMS:  The  tentative 
agenda  for  the  meeting  includes  a 
discussion  relating  to  the  first  report  of 
the  National  Education  Goals. 
DATE:  The  eighth  meeting  is  scheduled 
for  Monday.  August  20. 1991.  3:30-4:30 
p.m. 

ADDRESS:  Washington  State  Convention 
and  Trade  Center,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT. 

Pat  Forgione  at  the  National  Education 
Goals  Panel  office  to  indicate 
attendance  or  for  further  information  on 
specific  time  and  location.  The  phone 
number  is  (202)  832-0952. 

Dated:  August  5, 1991. 
Roger  B.  Porter. 

Assistant  to  the  President  for  Economic  and 
Domestic  Poiicy. 
[FR  Doc.  91-19001  Filed  S-7-01;  8:45  am] 

■UXmO  COOC  SIZT-Ot-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Polar 
Programs;  Meeting 

summary:  In  accordance  %vith  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 


SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
pubhc.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in  Polar 
Programs. 

Dates  &  Times:  August  27-29, 1991 8  a.m.- 
5:30  p.m.  daily. 

Location:  National  Science  Foundation, 
1800  G  Street,  NW.,  Washington.  DC  2055a 
room  1242. 

Type  of  Meeting:  doted. 

Agenda:  Review  and  evaluate  research 
proposals  on  polar  biology  and  medicine 
research. 

Contact  Person:  Dr.  Polly  A.  Penhate. 
Program  Manager,  Polar  Biology  and 
Medicine  Program.  National  Science 
Foundation,  Washington,  DC  2055a 
Telephone  (202)  357-7894. 

Dated:  August  5, 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  91-1S&13  Filed  &-7-«l;  a-45  am) 
BiujMacooe  Ttn-ovii 


Advisory  Committee  for  Science  and 
Technotogy  Centers  Development; 
Meetings 

Name:  Site  Visits  for  Substantive  Re\iew 
of  Eleven  Science  and  Technology  Centers  to 
Determine  Future  Funding. 


Data 

Place 

Time 

8/28-27/91.-. 

Santa  Bart>ara.  CA. 

8:30-5 

9/11-12/91... 

Univefsity       of       IIKnoia, 
IMMoa,  IL 

8:30-5 

9/1 1-12/91 .._ 

Evanston,  IL 

8:30-5 

9/11-13/91.-. 

University    of    Okiahoma, 
Nonrwn.  OK. 

8:30-5 

9/12-13/91- 

MkMgan  State  Unfversiiy, 
East  Lansing.  ML 

8:30-5 

9/1B-19/S1.-. 

Rochester,!^. 

8:30-6 

0/18-19/91  — 

Virginia    Pofytectmic    InsS- 
Me,  Blacksburg.  VA. 

8:30-5 

9/19-20/91.... 

cata«Mty,  NJ. 

8:30-5 

9/23-25/91..- 

University     of     Calitomia. 
Bertieley,  CA. 

8:30-6 

9/24-25/91.-. 

Rice   Ufilvsftlty,    Houston, 
TX 

8:30-6 

9/30-10/91. „ 

CaiilomM  Institute  of  Tectv 
noiogy,  Pasadena.  CA. 

8:30-6 

Type  of  Meeting:  Closed. 


Contact  Dr.  Son^a  Sperlicfa.  Senior 
Manager,  Science  &  Technology  Centera, 
Office  of  Science  &  Tedinology 
Infrastructure,  National  Sdence  Foundation. 
Washington.  DC  20550.  Telephone:  202/357- 
9808. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  future  funding 
o(  these  Centers. 

Agenda:  Review  and  evaluation  of  these 
Centers  to  determine  further  funding. 

Reason  for  Closing:  These  Centers  being 
reviewed  include  information  of  a  proprieta'y 
or  confidential  nature,  indtiding  technical 
infdnnation:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  Centers. 
These  matters  are  within  exemptions  (4)  am) 
(6)  of  5  use.  5S2b(c),  Government  in  the 
Simshine  Act 

Dated:  August  5. 1981. 
M.  Rebecca  W'mklet. 
Committee  Management  Officer. 
[FR  Doc.  91-18842  Filed  S-7-ei:  8:45  am] 

MLLMQ  COM  TSH-OVa 


Division  of  Atmospheric  Sciences; 
Committee  of  Visitors— Atmospherie 
Chemistry  Program;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  proposal  actions  and  provide 
NSf  with  an  assessment  of  program- 
level  technical  and  managerial  matters 
pertaining  to  proposal  decisions  and 
program  operations.  Because  the 
proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.. 
552b(c).  Government  in  the  Sunshine 
Act 

Name:  Committee  of  Visitors, 
Subcommittee  of  the  Advisory  Committee  for 
Atmospheric  Sciences. 

Date:  August  26  and  27, 1991. 

Time:  9  a.m.  to  5  pjn.  each  day. 

Place:  Room  523,  National  Science 
Foundation.  1800  G  SU«eL  NW..  Wasliingtoii. 
DC. 

Type  of  Meeting:  Qosed. 

Agenda:  Review  and  evaluation  of 
proposal  actions  of  the  Atmospheric 
Chemistry  Program. 

Contact  Dr.  jarvls  L  Moyers,  Program 
Director,  Atmospheric  Chemistry  Prtjgram. 
Lower  Atmosphere  Research  Section, 
Division  of  Atmospheric  Sciences,  National 
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Science  Foundation,  Washington,  DC  (202] 
357-9657. 

Dated:  August  S.  1991. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  91-18844  Filed  8-7-91;  8:45  am] 

B4UJNQ  COOC  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  Safety  Research  Review 
Committee;  Request  for  Nominations 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  request  for 
nominations  for  the  Nuclear  Safety 
Research  Review  Committee. 

summary:  The  Nuclear  Regulatory 
Commission  is  seeking  nominations  of 
individuals  quaUHed  to  fill  a  vacancy  on 
its  Nuclear  Safety  Research  Review 
Committee.  The  Committee  advises  the 
NRC's  Director  of  Nuclear  Regulatory 
Research  on  matters  of  overall 
management  importance  and  meets 
about  three  times  a  year  in  the 
Washington,  DC,  area  or  at  a  research 
institution. 

SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Safety  Research  Review 
Committee  was  established  by  NRC  in 
1988.  The  12-member  committee  is 
composed  of  senior  experts  in  nuclear 
engineering  or  science  who  are  qualified 
to  provide  technical  advice  on  the  broad 
range  of  topics  that  are  the  subject  of 
nuclear  regulatory  safety  research 
applicable  to  NRC-licensed  nuclear 
power  plants  and  other  licensed 
facilities  and  activities.  An  important 
consideration  in  selecting  members  for 
the  committee  is  to  maintain  a  balance 
and  diversity  of  skills  and  judgment. 

The  composition  of  the  committee 
currently  is  well  balanced  with  experts 
in  the  areas  of  human  factors, 
instrumentation  and  control,  waste 
management,  nuclear  plant  operations, 
severe  accidents  and  other  areas  of 
nuclear  engineering.  Nominees  for  the 
vacancy  should  have  broad, 
management-oriented  experience.  They 
also  should  have  a  nuclear  engineering 
background  with  scientific  research 
experience  at  a  major  laboratory  or 
university,  have  progressed  to  a  position 
of  research  management  at  a  high  level, 
and  have  a  good  understanding  of 
nuclear  power  plant  regulation. 
Membership  on  the  National  Academy 
of  Sciences,  the  National  Academy  of 
Engineering  or  one  of  their  committees 
also  would  be  desirable. 

Nominations  should  include  a  resume 
describing  the  educational  and 


professional  qualifications  of  the 
nominee,  and  a  current  address  and 
daytime  telephone  number.  Nominations 
should  be  submitted  to  the  Secretary  of 
the  Commission,  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Advisory  Committee 
Management  Officer. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Ralph  Meyer,  Office  of  Nuclear 
Regulatory  Research,  Washington,  DC 
20555,  Telephone:  (301)  492-3700. 

Dated:  August  2, 1991. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer 
[FR  Doa  91-18872  Filed  8-7-91;  8:45  am] 

BILUMQ  COOE  7S90-01-M 


(Docket  No.  50-219] 

GPU  Nuclear  Corporation; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operting  License  No.  DPR-16, 
issued  to  GPU  Nuclear  Corporation 
(GPUN,  the  licensee),  for  operation  of 
the  Oyster  Creek  Nuclear  Generating 
Station  located  in  Ocean  County.  New 
Jersey. 

The  proposed  amendment  would 
revise  Technical  Specification  section 
5.2.A  to  change  the  current  containment 
drywell  design  pressure  of  62  psig  to  the 
new  design  pressure  of  44  psig.  Related 
changes  to  Technical  Specification 
Bases  are  also  required.  Unrelated 
editorial  changes  to  the  Bases  of 
Technical  Specifications  3.4  and  3.5  are 
also  proposed. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  September  9, 1991.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 


Building.  2120  L  Street  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  Ocean 
County  Library.  Reference  Department. 
101  Washington  Street  Toms  River, 
New  Jersey  08753.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s]  of  the 
subject  matter  of  Uie  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  Hfteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 


those  facts  or  expert  opinion 
must  provide  sufficient  infon 
show  that  a  genuine  dispute 
the  applicant  on  a  material  i: 
or  fact.  Contentions  shall  be 
matters  within  the  scope  of  t! 
amendment  under  considera 
contention  must  be  one  whic 
would  entitle  the  petitioner  I 
petitioner  who  fails  to  file  su 
supplement  which  satisifes  ti 
requirements  with  respect  to 
contention  will  not  be  permil 
participate  as  a  party. 

Those  permitted  to  interve 
parties  to  the  proceeding,  sul 
limitations  in  the  order  grant 
intervene,  and  have  the  oppc 
participate  fully  in  the  condu 
hearing,  including  the  opport 
present  evidence  and  cross-e 
witnesses. 

A  request  for  a  hearing  or 
for  leave  to  intervene  must  b 
the  Secretary  of  the  Commisi 
Nuclear  Regulatory  Commisi 
Washington,  DC  20555,  Attei 
Docketing  and  Ser/ices  Bran 
be  delivered  to  the  Commiss 
Document  Room,  the  Gelmai 
2120  L  Street  NW.,  Washingt 
20555,  by  the  above  date.  Wl 
petitions  are  filed  during  the 
days  of  the  notice  period,  it  i 
that  the  petitioner  promptly  i 
the  Commission  by  a  toll-h%i 
call  to  Western  Union  at  l-(( 
6000  (in  Missouri  l-(800)  342 
Western  Union  operator  sho 
Datagram  Identification  Nun 
and  the  following  message  a 
John  F.  Stolz:  Petitioner's  nai 
telephone  number;  date  petit 
mailed;  plant  name;  and  pub 
date  and  page  number  of  this 
Register  notice.  A  copy  of  th 
should  also  be  sent  to  the  Oi 
General  Counsel,  U.S.  Nuclei 
Regulatory  Commission,  Wa 
DC  20555,  and  to  Ernest  L.  Bl 
Esquire.  Shaw.  Pittman,  Pott 
Trowbridge.  2300  N  Street  N 
Washington,  DC  20037,  attor 
licensee. 

Nontimely  filings  of  petitic 
to  intervene,  amended  petitii 
supplemental  petitions  and/i 
for  hearing  will  not  be  entert 
absent  a  determination  by  th 
Commission,  the  presiding  o 
presiding  Atomic  Safety  and 
Board  that  the  petition  and/( 
should  be  granted  based  upc 
balancing  of  the  factors  spec 
CFR  2.714(a)(l)(i}-{v)  and  2.5 

If  a  request  for  a  hearing  ii 
the  Commission's  staff  may : 
amendinent  after  it  complete 
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Building.  2120  L  Street  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  Ocean 
County  Library,  Reference  Department. 
101  Washington  Street  Toms  River. 
New  Jersey  08753.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
foUowring  factors:  (1]  The  natiu-e  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2]  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  Uie  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 


those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisifes  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Ser/ices  Branch,  or  may 
be  delivered  to  the  Commission's  PubHc 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325- 
6000  (in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
John  F.  Stolz:  Petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Ernest  L.  Blake.  Jr., 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i]-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendinent  after  it  completes  its 


technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
Eccordance  with  10  CFR  50.91  and  50.92. 
Foi  farther  details  with  respect  to  this 
action,  see  the  appHcation  for 
amendment  dated  July  22, 1991,  which  is 
available  for  pubhc  inspection  at  the 
Commission's  public  document  room, 
the  Gelman  Building.  2120  L  Street  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room.  Ocean  County 
Library,  Reference  Department  101 
Washington  Street  Toms  River,  New 
Jersey  08753. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stols, 

Director,  Project  Directorate  1-4.  Division  of 
Reactor  Projects — ////.  Office  of  Nuclear 
Elector  Regulation. 

[FR  Doc.  91-18873  Filed  8-7-91;  8:45  am] 
CILUNQ  CODE  7SMM)1-M 

[DocfcttNa  50-72] 

The  University  of  Utah  (The  Utah  AGN- 
20 1M  Research  Reactor);  Order 
Authorizing  Dismantling  of  Facility  and 
Disposition  of  Component  Parts 

By  application  dated  July  17, 1990,  as 
supplemented  on  July  18, 1990  and  June 
12, 1991.  the  University  of  Utah  (the 
licensee)  requested  authorization  to 
dismande  the  AGN-201M  research 
reactor  facihty.  License  No.  R-25, 
located  on  the  licensee's  campus  in  Salt 
Lake  City,  Utah  and  to  dispose  of  the 
component  parts,  in  accordance  with  the 
decommissioning  plan  submitted  as  part 
of  the  application.  A  "Notice  of 
Proposed  Issuance  of  Orders 
Authorizing  Disposition  of  Components 
Parts  and  Terminating  Facility  License" 
was  published  in  the  Federal  Register  on 
May  9, 1991  (56  FR  21508).  No  request  for 
a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  notice  of 
the  proposed  action. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
leviewed  the  application  with  respect  to 
the  provisions  of  the  Commission's  rules 
and  regulations  and  has  found  that  the 
dismantling  and  disposal  of  component 
parts  as  stated  in  the  Ucensee's 
decommissioning  plan  will  be  consistent 
with  the  regulations  in  10  CFR  chapter  I, 
and  will  not  be  inimical  to  the  common 
defense  and  security  or  to  the  health 
and  safety  of  the  public.  The  basis  of 
these  findings  is  set  forth  in  the 
concurrently  issued  Safety  Evaluation 


by  the  Office  of  Nuclear  Reactor 
Regulation. 

The  Conunission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  for  the 
proposed  action.  Based  on  that 
Assessment  the  Commission  has 
determined  that  the  proposed  action  will 
not  result  in  any  significant 
environmental  impact  and  that  an 
environmental  impact  statement  need 
not  be  prepared.  (56  FR  36850  August  1, 
1991) 

Accordingly,  the  licensee  is  hereby 
ordered  to  dismantle  the  AGN-201M 
research  facility  covered  by  License  No. 
R-25.  as  amended,  and  dispose  of  the 
component  parts  in  accordance  with  its 
decommissioning  plan  and  the 
Commission's  rules  and  regulations. 

After  completion  of  the  dismantling 
and  disposal,  the  licensee  will  submit  a 
report  on  the  radiation  survey  it  has 
performed  to  confirm  that  radiation  and 
surface  contamination  levels  in  the 
facihty  area  satisfy  the  values  specified 
in  the  decommissioning  plan  and  in  the 
Commission's  guidance.  Following  an 
inspection  by  representatives  of  the 
Commission  to  verify  the  radiation  and 
contamination  levels  in  the  facility, 
consideration  will  be  given  to  issuance 
of  a  further  order  terminating  Facility 
Operating  License  No.  R-25. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  licensee's  application 
for  authorization  to  dismantle  the 
facility,  dispose  of  component  parts,  and 
terminate  Facility  Operating  License  No. 
R-25,  dated  July  17, 1990,  as 
supplemented;  (2)  the  Commission's 
Safety  Evaluation;  and  (3)  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW..  Washington. 
DC.  Copies  of  items  (2)  and  (3)  may  be 
obtained  by  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Advanced  Reactors 
and  Special  Projects. 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  August  1991. 
For  the  Nuclear  Regulatory  Commission. 

Dennis  M.  Cnitclifield, 

Director,  Division  of  Advanced  Reactors  and 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  91-18874  Filed  6-7-01;  8:46  am] 
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PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

IRFP  01-»2-ProPACl 

Request  for  Proposal  on  Measurement 
of  Road-Mile  and  Air-Mile  Distances 
Between  U.S.  Hospitals 

The  Prospective  Payment  Assessment 
Commission  (ProPAC)  is  seeking  a 
contractor  to  measure  road  and  air  mile 
distances  between  U.S.  hospitals.  The 
data  will  be  organized  into  a  computer 
file  to  be  usable  by  ProPAC.  The  data 
will  be  used  by  ProPAC  to  develop  and 
analyze  alternative  hospital  labor 
market  definitions.  A  single  contractor  is 
being  sought  to  complete  this  project 
under  a  fixed-price  contract  within  a 
two-  to  three-month  period.  The 
contractor  selected  should  have 
extensive  experience  in  mapping  and 
distance  measure.  The  contractor  will 
have  the  capability  to  create  logical  and 
efficient  computer  files  of  the  data  base 
for  all  the  collected  data.  Some 
familiarity  *vith  the  hospital  industry 
would  be  helpful  but  is  not  required. — 
RFP  01-92  ProPAC  will  be  issued  on  or 
about  August  19, 1991.  Interested 
sources  must  submit  a  written  request 
for  a  copy  of  this  RFP. 
Donald  A.  Young. 
Executive  Director. 
[FR  Doc.  91-18762  Filed  8-7-91;  8:45  am] 

BdJJNG  CODE  6S20-BW-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

agency:  Railroad  Retirement  Board. 
Acnoil:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  Raihtjad 
Retirement  Board  has  submitted  the 
following  proposal(8)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval 


Sununary  of  PropoMl(s) 

(1)  Collection  title:  Requests  for 
Consultative  Medical  Examinations. 

(2)  Formfs)  submitted:  RL-12/ID-31a. 

(3)  OMB  Number.  3220-0124. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  yean  from  date  of 
OMB  approval. 

(5)  Type  of  request.  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection. 

(6)  Frequency  of  response:  On  occasion. 


(7)  Respondents:  Businesses  or  other  for 
profit  Small  businesses  or 
organizations. 

(8)  Estimated  annual  number  of 
respondents:  10,050. 

(9)  Total  annual  responses:  10,050. 

(10)  A  verage  time  per  response:  1  hour. 

(11)  Total  annual  reporting  hours: 
10.050. 

(12)  Collection  description:  Under 
section  2  of  the  RRA  and  section  2  of 
the  RUIA.  disability  and  sickness 
benefits  are  respectively  provided  for 
qualified  raihx)ad  employees.  The 
collection  obtains  consultative 
evidence  of  inability  to  work  when 
needed  to  supplement  evidence 
obtained  from  other  sources. 

Additional  Information  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  dociunents  can  be  obtained 
from  Dermis  Eagan,  the  agency 
clearance  officer  (312-751-4693). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald ).  Hodapp.  Railroad  Retirement 
Board.  844  Rush  Street.  Chicago.  Illinois 
60611  and  the  OMB  reviewer,  Laura 
Oliven  (202-395-7316),  Office  of 
Management  and  Budget,  room  3002. 
New  Executive  Office  Building, 
Washington.  DC  20503. 
Dennis  Eagan, 
Clearance  Officer. 

[FR  Doc.  91-18838  Filed  8-7-91:  8:45  am) 
nujNO  cooe  tms-oi-h 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings. 
Information  and  Consumer  Services.  450 
Fifth  Street.  NW..  Washington,  DC 
20549. 

Extension 

Rule  20a-l  Pile  No.  270-132 
Rule  20a-2  File  No.  270-133 
Rule  20a-3    File  No.  270-134 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  rule  20a-l  (17  CFR  270.20a-l). 
rule  20a-2  (17  CFR  270.20a-2),  and  rule 
20a-3  (17  CFR  270.20a-3)  under  the 
Investment  Company  Act  of  1940  ("1940 
Act"). 

Rules  20a-l  through  20a-3  set  forth 
various  requirements  with  respect  to 


solicitation  of  proxies,  consents,  and 
authorizations  on  behalf  of  registered 
investment  companies.  About  970 
investment  companies  spend  a  total  of 
approximately  94.284  hours  armually 
complying  with  these  rules. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.,  Washington,  DC  20549.  and  Gary 
Waxman.  Clearance  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(Paperwork  Reduction  Act  Projects 
3235-0158),  room  3208.  NEOB. 
Washington.  DC  20503. 

Dated:  July  9, 1991. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doa  91-18852  Filed  8-7-91;  8:45  am) 

MLUNO  COOE  M10-01-M 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings. 
Information  and  Consumer  Services.  450 
Fifth  Street.  NW..  Washington.  DC 
20549. 

Extension 

Rule  17f-«,  File  No.  270-529 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  rule  17f-^  under  the 
Investment  Company  Act  of  1940  (17 
CFR  270.17f-5). 

Rule  17f-6  regulates  the  custody  of 
investment  company  assets  located 
outside  the  United  States. 
Approximately  40  respondents  spend 
about  4  hours  each,  aimually,  keeping 
records  relating  to  requirements  of  the 
rule. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  is  not 
derived  fit)m  a  comprehensive  or  even  a 


representative  survey  or  study 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to 
Waxman  at  the  address  belov 
any  comments  concerning  the 
of  the  estimated  average  burd 
for  compliance  with  SEC  rules 
forms  to  Kenneth  A.  Fogash,  E 
Executive  Director,  Securities 
Exchange  Commission,  450  FiJ 
NW.,  Washington,  DC  20549.  i 
Waxman,  Clearance  Officer,  ( 
Information  and  Regulatory  A 
Office  of  Management  and  Bu 
(Paperwork  Reduction  Project 
0269),  room  3208  NEOB,  Wash 
20503. 

Dated:  July  9, 1S91. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-18853  Filed  8-7-91;  8:' 
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Forms  Under  Review  by  Offli 
Management  and  Budget 

Agency  Clearance  officer:  K 
Fogash  (202)  272-2142. 

Upon  Written  Request  Copy 
A  vailoble  From:  Securities  am 
Exchange  Commission  Office 
Information  and  Consumer  Se 
Fifth  Street  NW,  Washington, 

Extension  I 


Rule  lla-3,  hie  No.  270-321 

Notice  is  hereby  given  that  ] 
to  the  Paperwork  Reduction  A 
(44  U.S.C.  3501  et  seq.).  the  Sei 
and  Exchange  Commission  ha 
submitted  for  OMB  approval  r 
(17  CFR  270.11a-3)  under  the  I 
Company  Act  of  1940  ("1940  A 

Rule  lla-3  allows  certain  oj 
investment  companies  and  the 
principal  underwriters  to  mak 
exchange  offers  to  their  own 
shareholders  or  to  shareholde: 
another  fund  in  the  same  grou 

Any  of  the  2,800  open-end  ir 
companies  may  rely  on  rule  11 
annual  burden  for  each  compe 
estimated  to  be  two  hours  anr 
estimated  average  burden  hou 
made  solely  for  the  purpose  ol 
Paperwork  Reduction  Act  an( 
derived  from  a  comprehensive 
representative  survey  or  study 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to 
Waxman  at  the  address  belov 
any  comments  concerning  the 
of  the  estimated  average  burdi 
for  compliance  with  SEC  rules 
forms  to  Kenneth  A.  Fogash,  E 
Executive  Director,  Securities 
Exchange  Commission.  450  Fii 
NW..  Washington.  DC  20549,  i 
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solicitation  of  proxies,  consents,  and 
authorizations  on  behalf  of  registered 
investment  companies.  About  970 
investment  companies  spend  a  total  of 
approximately  94,284  hours  armually 
complying  with  these  rules. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(Paperwork  Reduction  Act  Projects 
3235-0158),  room  3208,  NEOB. 
Washington.  DC  20503. 

Dated:  )uly  9. 1991. 
Mugaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-18852  Filed  8-7-91;  8:45  am] 

BILUNO  CODE  M10-01-II 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings, 
Information  and  Consumer  Services,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549. 

Extension 

Rule  17f-5,  File  No.  270-529 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  rule  17f-^5  under  the 
Investment  Company  Act  of  1940  (17 
CFR  270.17f-5). 

Rule  17f-5  regulates  the  custody  of 
investment  company  assets  located 
outside  the  United  States. 
Approximately  40  respondents  spend 
about  4  hours  each,  aimualiy,  keeping 
records  relating  to  requirements  of  the 
rule. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  is  not 
derived  &om  a  comprehensive  or  even  a 


representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  conunents  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(Paperwork  Reduction  Project  3235- 
0269),  room  3208  NEOB,  Washington,  DC 
20503. 

Dated:  luly  9. 1S91. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-18853  Filed  8-7-91:  8:45  am) 
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Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  officer:  Kenneth  A. 
Fogash  (202)  272-2142. 

Upon  Written  Request  Copy 
Available  From:  Securities  and 
Exchange  Commission  Office  of  Filings, 
Information  and  Consumer  Services  450 
Fifth  Street  NW,  Washington,  DC  20549. 

Extension 

Rule  lla-3.  File  No.  270-321 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  rule  lla-3 
(17  CFR  270.11a-3)  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Rule  lla-3  allows  certain  open-end 
investment  companies  and  their 
principal  underwriters  to  make  certain 
exchange  offers  to  their  own 
shareholders  or  to  shareholders  of 
another  fund  in  the  same  group  of  funds. 

Any  of  the  2,800  open-end  investment 
companies  may  rely  on  rule  lla-3.  The 
annual  burden  for  each  company  is 
estimated  to  be  two  hours  annually.  The 
estimated  average  burden  hours  are 
made  solely  for  the  purpose  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549.  and  Gary 


Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget  (Paperwork 
Reduction  Projects  3235-0358  (rule  11a- 
3)),  Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  July  8. 1991. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-8854  Filed  8-7-91;  8:45  am] 

BILXINO  COOe  M10-01-M 

[Release  No.  34-29511;  RIe  No.  SR-Am«x- 
81-19) 

r^lf-Regulatory  Organlrstions; 
American  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  on  a  Temporary 
Basis  of  a  Proposed  Rule  Change 
Relating  to  Additional  Delivery  Periods 

July  31, 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  Notice  is  hereby  given  that  on 
July  30, 1991,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change  on 
a  temporary  basis  through  January  31, 
1992. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  for  an 
additional  six  months  the  pilot  program 
under  which  Amex  Rule  124  is  amended 
to  provide  for  any  additional  settlement 
periods  as  the  Exchange  may  from  time 
to  time  determine.  These  additional 
periods  for  the  delivery  of  Amex 
securities  currently  include  the  second, 
third,  and  fourth  days  after  the  trade 
date  ("T"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Under  proposed  Amex  Rule  124(e). 
bids  and  offers  may  specify  that  an 
order  be  subject  to  any  additional 
settlement  periods  as  the  Exchange  may 
from  time  to  time  determine.  Previously, 
the  Commission  approved  on  a 
temporary  basis  a  rule  permitting  the 
delivery  of  Amex  securities  on  the 
second,  third,  and  fourth  days  following 
the  trade  date  ('T').  The  temporary 
approval  is  for  an  eighteen  month  period 
and  expires  on  August  1. 1991.'  The 
Commission  also  has  approved  next  day 
("T-i-1")  delivery  under  rule  124(b).'  The 
Amex  proposes  that  procedures  to 
accommodate  the  additional  settlement 
periods  of  T-(-2  through  T-»-4  be 
approved  by  the  Commission  on  a 
temporary  basis  for  an  additional  six 
month  period. 

The  Amex  has  reviewed  operation  of 
the  T-fl  through  T-f-4  delivery  periods 
during  the  period  of  the  eighteen  month 
pilot  program  and  has  concluded  that 
member  firm  clearance  and  settlement 
procedures  have  adequately 
accommodated  such  non-regular  way 
delivery.  The  Amex  is  aware  of  no 
difficulties  occurring  as  a  result  of  such 
transactions  settling  directly  between 
the  parties  involved  and  outside  of  the 
facilities  of  a  registered  clearing  agency. 
In  addition,  such  additional  delivery 
periods  have  afforded  greater  flexibility 
to  members  and  their  customers  in 
structuring  investment  strategies  and 
advancing  their  investment  objectives. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  and  furthers  the  objectives 
and  section  e(b)*  of  the  Act  in  general 
and  furthers  the  objectives  of  section 
6(b)(5)*  in  particular  that  it  fosters 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities. 


'  IS  U.S.C.  78*(b). 


*  Securities  Exchange  Act  Releate  No.  27005 
(Febniary  1. 1900).  55  FR  4503.  (File  No.  SR-Amex- 
88-20). 

*  Securities  Exchange  Act  Release  No.  26127 
(September  29, 1988).  53  FR  39388.  (File  No.  SR- 
Ainex-88-20). 

*  15  U.S.C  78f(b). 

» 15  U.S.C.  78flb)(5). 
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B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  of 
Commission  Action 

The  Amex  requests  the  Commission  to 
fmd  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing.  Such 
accelerated  approval  would  permit  the 
Amex  to  offer  continuity  of  service  to 
clearing  members  while  providing  the 
Exchange  with  additional  time  to 
analyze  its  procedures  relating  to 
additional  settlement  periods. 

The  Commission  finds  that  the 
Amex's  proposal  to  extend  the  pilot 
program  procedures  for  an  additional 
six  months  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and.  in 
particular,  the  requirements  of  section 
6(b)(5)  of  the  Act  The  proposed  rule 
change  will  permit  Amex  member  firms 
to  accommodate  the  needs  of  their 
customers  with  respect  to  transactions 
on  the  Amex  by  providing  market 
facilities  for  investors  who  wish  to 
execute  transactions  for  settlement  on 
time  frames  shorter  than  the  traditional 
five  day  settlement  period.  Moreover, 
because  this  proposal  provides  for  an 
extension  of  the  pilot  program  for  an 
additional  six  months,  the  Exchange  will 
be  in  a  position  to  continue  to  monitor 
and  to  assess  any  effects  the  alternate 
delivery  periods  may  have  on  member 
firm  settlement  procedures.* 

The  Commission  also  finds  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after  the 
publication  of  notice  of  filing. 
Accelerated  approval  will  permit  the 
Amex's  program  relating  to  T+2 
through  T+4  settlement  to  continue 
without  interruption.  The  proposed 
additional  settlement  periods  have 
imposed  no  significant  burdens  on 
member  firm  clearance  and  settlement 
procedures  and  are  similar  to  non- 
regular  way  settlement  time  frames 


•  As  set  forth  in  Securities  Exchange  Act  Release 
27665.  (he  Exchange  will  continue  to  provide  the 
CommiMion  with  quarterly  reports  of  trades  subject 
to  T  + 1  through  T+4  settlement. 


currently  permitted  by  other  national 
securities  exchanges.  An  extension  of 
the  pilot  program  for  an  additional  six 
month  period  will  permit  the  Exchange 
to  further  assess  operation  of  the 
procedures  and  to  collect  and  provide  to 
the  Commission  additional  data  relating 
to  T+2  through  T+4  trades. 

IV.  Solicitatioo  of  Comments 

Interested  persons  are  invited  to 
subpiit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretarj'.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-91-19  and  should  be  submitted 
by  August  29. 1991. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-91-19)  be.  and  hereby  is, 
approved  on  a  temporary  basis  through 
January  31. 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  91-18855  Filed  8-7-91;  8:45  am) 
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[Release  No.  34-29515;  File  No.  SR-Amex- 

91-15] 

Self -Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting  Partial 
Temporary  Accelerated  Approval  of 
Proposed  Rule  Ctiange  Relating  to  the 
American  Stock  Exchange's  After- 
Hours  Trading  Facility 

August  2. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 


given  that  on  July  5. 1991,  the  American 
Stock  Exchange.  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  commence  a 
pilot  program  extending  its  trading 
hours  to  establish  an  after-hours  trading 
facility  that  would  permit  the  execution 
of  (1)  single-sided  closing-price  orders; 
and  (2)  crosses  of  closing-price  buy  and 
sell  orders.*  The  Exchange  requests  that 
the  proposed  rule  change  be  approved 
on  an  accelerated  basis.  This  order 
grants  temporary  approval  to  a  portion 
of  the  filing. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basts  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self -regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nde  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

For  some  time,  the  Exchange  has  been 
considering  the  introduction  of  after- 
hours  trading  in  its  equities.  As  an  initial 
effort  in  this  area,  the  Amex  proposes 
that  a  facility  be  established  to  permit 
the  execution  of  (1)  single-sided  closing- 
price  orders  and  (2)  crosses  of  closing- 
price  buy  and  sell  orders  after  the  close 
of  the  ordinary  9:30  a.m.  to  4  p.m. 
auction  market  session  ("after-hours 
trading  facility").  Although,  as  will  be 
discussed  herein,  there  are  some 
operational  differences,  the  Amex's 
proposed  facihty  will  be  substantially 


'  15  U.S.C.  78s{b)(2). 

•  17  U.S.C  200  30-3(a)(12). 


'  The  exact  text  of  the  proposed  rule  change  was 
attached  to  the  rule  Sling  as  exhibit  A  and  is 
available  at  the  Amex  and  the  Commission  at  the 
address  noted  in  Item  K  t>elow. 


similar  to  the  New  York  Stock 
Exchange's  ("NYSE")  "Crossinj 
I,"  which  was  approved  recent! 
Commission  and  began  operatit 
June  13. 1991.* 

Under  the  Amex  proposal,  tht 
hours  trading  facility  would  em 
members  and  member  organiza 
("members"),  including  special! 
enter  both  proprietary  and  ager 
orders  in  any  Exchange-traded 
security  (e.g.,  stocks,  rights,  wai 
primes  and  scores,  American  D 
Receipts  ("ADRs"),  and  eqtdty 
derivative  products*  for  execut 
the  Exchange's  last  dosing  regi 
price.'  Speiifically.  commencin 
p.m..*  siiigle-sided  round  lot  ore 
be  entered  dirough  the  PER  sys 

*  The  NYSE's  Ofl-Hours  Trading  ["Oh 
extends  the  NYSE's  trading  hours  beyon 
a.m.  to  4  p.m.  tradirg  session  to  establial 
trading  sessions:  Crossing  Sesnion  I.  whi 
the  execution  of  single-stock  stngle-side< 
price  order*,  and  ciosaes  of  single- stoclc 
price  buy  and  sell  orders;  and  Crossir,g  ! 
which  allows  the  execution  of  crosses  ol 
stock  agjpegafe-price  t»uy  and  sell  order 
Securities  Exchange  Act  P.elense  No.  29! 
1991),  56  FR  24SS3  (May  31, 1901)  ("NYSI 
Release  ")  (approving  FUes  No.  SR-NYSi 
NYSE-90-63).  The  NYSE's  OHT  faaUty 
approved  by  the  Commission  on  May  20 
began  operation  on  June  13. 1991. 

'  The  Commission  is  approving  today 
accelerated  basis  only  that  portion  of  th 
rule  change  which  establishes  the  after-l 
trading  facility  and  which  allows  memtx 
including  specialists,  to  enter  proprietar 
agency  ordera  in  Exchange-traded  equtti 
Commission  is  not  grantii;;  accelerated 
the  portion  of  the  proposed  rule  change 
allows  specialists  tu  participate  in  the  a 
trading  facility  by  entering  proprietary  o 
orders;  this  portion  of  the  proposal.  whi( 
new  regulatory  iasues  that  have  to  t>e  cc 
the  Commission,  will  t>e  published  for  pi 
and  comment  See  discussion,  irfra.  and 
Scott  I.  Noah.  Assistant  Vice  President  < 
Associate  General  Counsel,  legal  &  Regi 
Policy  Divisioa  Amex.  to  Mary  Revell,  I 
Chief,  Branch  of  Exchange  Regulation.  [ 
Market  Regulation.  SEC.  dated  )nly  24. 1 

*  The  Commission  notes  that  the  term 
derivative  products"  in  the  context  of  th 
is  limited  only  to  products  that  may  t>e  ( 
another  equity  security  and  eligil>ie  for  i 
through  the  PER  system.  It  does  not  inci 
standardized  options,  such  as  options  oi 
stcclis  or  on  indexes  of  securities,  such  ; 
Ma)or  Mariiet  Index  ("XMI"). 

*  The  Amex's  proposed  rule  change  ci 
changes  to  existing  Amex  rules  and  the 
a  new  "laoo  series"  of  rules  that  would 
to  the  after-hovrs  fiacility  ("Rule*  for  Afl 
Trading  Fadlilyn. 

*The  15-minute  interval  between  the 
normal  trading  session  and  the  commen 
the  after-hours  facility  will  allow  Excha 
sufficient  time  for  switch-over  to  the  op< 
necessary  for  the  after-hours  facility. 

^  The  Amex's  Poat  Execution  Reportii 
("PER")  electraaicaUy  routes  market  an 
orders  in  equity  securities  to  tlte  applies 
specialist  post. 
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given  that  on  July  5, 1991,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
conunents  on  the  proposed  rule  change 
from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  commence  a 
pilot  program  extending  its  trading 
hours  to  establish  an  after-hours  trading 
facility  that  would  permit  the  execution 
of  (1)  single-sided  closing-price  orders; 
and  (2)  crosses  of  closing-price  buy  and 
sell  orders.*  The  Exchange  requests  that 
the  proposed  rule  change  be  approved 
on  an  accelerated  basis.  This  order 
grants  temporary  approval  to  a  portion 
of  the  filing. 

n.  Seif-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

For  some  time,  the  Exchange  has  been 
considering  the  introduction  of  after- 
hours  trading  in  its  equities.  As  an  initial 
effort  in  this  area,  the  Amex  proposes 
that  a  facility  be  established  to  permit 
the  execution  of  (1)  single-sided  closing 
price  orders  and  (2)  crosses  of  closing- 
price  buy  and  sell  orders  after  the  close 
of  the  ordinary  9:30  a.m.  to  4  p.m. 
auction  market  session  ("after-hours 
trading  facility").  Although,  as  will  be 
discussed  herein,  there  are  some 
operational  differences,  the  Amex's 
proposed  facihty  will  be  substantially 


similar  to  the  New  York  Stock 
Exchange'!  ("NYSE")  "Crossing  Session 
I,"  which  was  approved  recently  by  the 
Commission  and  began  operation  on 
June  13, 1991.* 

Under  the  Amex  proposal,  the  after- 
hours  trading  facihty  would  enable 
members  and  member  organizations 
("members"),  including  speciallts,*  to 
enter  both  proprietary  and  agency 
orders  in  any  Exchange-traded  equity 
security  (e.g.,  stocks,  rights,  warrants, 
primes  and  scores,  American  Depository 
Receipts  ("ADRs"),  and  equity 
derivative  products*  for  execution  at 
the  Exchange's  last  dosing  regular  way 
price.'  Spedfically,  commencing  at  4:15 
p.m.,*  single-sided  round  lot  orders  can 
be  entered  tfirough  the  PER  system  ^  or 


iHi2). 


'  The  exact  text  of  the  proposed  rule  change  wra* 
attached  to  the  rule  Gling  aa  exhibit  A  and  is 
available  at  the  Amex  and  the  Commisaion  at  the 
address  noted  In  Item  HI  below. 


*  The  NYSE's  Ofl-Hours  Trading  ( "OHT)  facilitj 
extends  the  NYSE's  trading  hours  beyond  the  9:30 
a.m.  to  4  p.m.  trading  session  to  establish  two 
IradinK  sessions:  Crossing  Sesnion  I.  which  permits 
the  execution  of  single-stock  single-sided  closing- 
price  orders,  and  crosses  of  single- stock  dosing- 
price  buy  and  sell  orders;  and  Crossing  Session  U. 
which  allows  the  execution  of  crosses  of  multiple- 
slock  aggregate-price  buy  and  sell  orders.  See 
Securities  Exchange  Act  P.elense  No.  29237  (May  24. 
1991).  58  FR  24«53  (May  31. 1991)  ("NYSE  OHT 
Release")  (approving  Piles  No.  SR-N'YSE-90-52  and 
NYSE-90-B3).  The  NYSE's  OHT  facility  was 
approved  by  the  Commission  on  May  20. 1991,  and 
began  operation  on  )ane  13. 1991. 

'  The  Commission  is  approving  today  on  an 
accelerated  basis  only  that  portion  of  the  proposed 
rule  change  which  establishes  the  after-hours 
trading  facility  and  which  allows  members,  not 
including  specialists,  to  enter  proprietary  and 
agency  orders  in  Exchange-traded  equities.  The 
Commission  is  not  grantinf>  accelerated  approval  to 
the  portion  of  the  proposed  rule  change  which 
allows  specialists  tu  participate  in  the  sfter-hour* 
trading  facility  by  entering  proprietary  or  customer 
orders;  this  portion  of  the  proposal,  which  may  raise 
new  regulatory  lasnes  that  have  to  be  considered  by 
the  Commission,  will  be  published  for  public  notice 
and  comment  See  discussion,  infra  and  letter  from 
Scott  I.  Noah.  Assistant  Vice  President  and 
Associate  General  Counsel,  legal  &  Regulatory 
Policy  Divisioa  Amex.  to  Mary  Revell,  Branch 
Chief.  Branch  of  Exchange  Regulation.  Division  of 
Market  Regulation.  SEC.  dated  Inly  24. 1901. 

*  The  Commission  notes  that  the  term  "equity 
derivative  products"  in  the  context  of  this  rule  filing 
is  limited  only  to  products  that  may  be  derivative  of 
another  equity  security  and  eUgibie  for  routing 
through  the  PER  system.  It  docs  not  include 
standardized  options,  such  as  options  on  individoal 
stocks  or  on  indexes  of  securities,  such  as  Amex's 
MB)or  Mariiet  Index  ("XMI"). 

' The  Amex's  proposed  rule  change  consists  of 
changes  to  existing  Amex  rules  and  the  adoption  of 
a  new  "1300  series"  of  rales  that  would  apply  solely 
to  the  after-hoars  facility  ("Rules  for  After-Hours 
Trading  Fadlilyn. 

*  The  IS-minute  interval  between  the  close  of  the 
normal  trading  session  and  the  commencement  of 
the  after-hours  facility  will  allow  Exchange  systems 
sufficient  lime  for  switch-over  to  the  operations 
necessary  for  the  after-hours  facility. 

^  The  Amex's  Post  Execution  Reporting  Service 
("PER")  electroatcaliy  routes  market  and  limit 
orders  in  equity  securities  to  the  applicable 
specialist  post. 


left  with  the  specialist  or  his  or  her 
authorized  representative  for  matching 
and  execution  at  5  p.m.  at  the 
Exchange's  last  closing  regular  way 
price,  i.e.,  the  last  price  at  which  the 
equity  traded  on  the  Exchange  during 
the  normal  9:30  a.m.  to  4  p.m.  trading 
session.*  In  addition,  coupled  buy  and 
sell  round  lot,  odd  lot  and  partial  round 
lot  orders  can  be  entered  through  PER  or 
left  with  the  specialist  or  his  or  her 
representative  for  execution  at  5  p.m. 
against  each  other  at  the  Exchange's  last 
regular  way  price.* 

Members  also  will  be  able  to 
designate  good  'til  cancelled  ("GTC")  •" 
Umit  orders  entered  during  the  9:30  a jn. 
to  4  p.m.  trading  session  as  eligible  for 
execution  during  the  after-hours  session. 
Such  orders  will  be  Identified  as  "GTX," 
indicating  that  after  the  close  of  the 
normal  trading  session,  those  that  are 
executable  at  the  Exchange's  last 
closing  regular  way  price  will  migrate  to 
the  after-hours  facility  for  possible 
execution.  Only  imconditioned  round  lot 
and  partial  roimd  lot  limit  orders  will  be 
allowed  to  be  designated  as  GTX;  any 
market,  stop,  stop  hmit.  or  odd  lot  orders 
so  designated  will  be  rejected.  For 
purposes  of  execution  during  the  after- 
hours  session,  GTX  orders  will  have 
priority  over  all  other  single-sided 
closing-price  orders,  and,  among 
themselves,  will  retain  the  same  priority 
as  they  had  on  the  specialist's  book. 
Members  will  be  permitted  to  designate 
both  GTC  orders  transmitted  through 
PER  and  manually  delivered  to  the 
speciaUst  diuing  the  regular  trading 
session  as  eligible  for  after-hours 
execution. 

The  after-hours  facility  will  allow  for 
the  entry  of  closing-price  single-sided 
and  coupled  orders  and  the  cancellation 
of  closing-price  and  GTX  orders  until  5 
p.m.  However,  the  session  will  not  be 
available  for  any  issue  that  remained 
halted  as  of  the  close  of  the  regular 
trading  session.  Similarly,  trading  in  the 
after-hoiu's  session  will  not  take  place  if 
a  market-wide  "circuit  breaker"  trading 
halt  remained  in  effect  at  the  close  of 
the  regular  trading  session.  In  addition, 
if  at  any  time  betv\'een  4  and  5  p.m.  the 


•The  Amex  slates  that  it  will  use  its  existing 
systems  to  implement  the  proposed  rule  change  and 
execute  single-sided,  coupled,  and  GTX  orders.  The 
Amex  represents  that  it  has  no  systems  capacity 
concerns  regarding  the  execution  of  single-sided, 
coupled,  and  CTX  orders,  and  that  modifications  to 
its  systems  to  permit  the  execution  of  those  orders 
were  tested  successfully  prior  to  this  order. 

*  A  owmber  will  not  be  permitted  to  enter  coupled 
buy  and  sell  orders  if  both  are  for  accounts  in  which 
any  member,  or  an  associated  person,  has  a  direct 
or  indirect  interest 

"  A  GTC  order  is  an  order  to  buy  or  sell  which 
remains  in  effect  nntil  it  Is  either  executed  or 
cancelled.  Amex  Rule  131(|). 


Exchange  determines,  bated  on  news  or 
other  events,  that  the  after-hours  facility 
should  not  be  available  for  a  particular 
issue,  a  notice  of  such  determination 
will  be  disseminated  through  a  Common 
Message  Switch  ("CMS")  broadcast  and 
over  the  Consolidated  Tape  System 
("CTS'T  high-speed  line  and  low  speed 
ticker,  and  all  single-sided  and  coupled 
closing-price  orders  in  that  issue  will  be 
considered  cancelled.  GTX  orders  which 
had  migrated  to  the  after-hours  session 
will  be  returned  to  the  specialist's  book, 
where  they  will  retain  the  same  priority 
among  themselves  as  they  had 
originally. 

After  commencement  of  the  after- 
hours  trading  session,  employees  of  the 
specialist  unit  will  "strip  their  racks,"  or 
remove  from  their  limit  order  books,  all 
GTX  orders  executable  at  the 
Exchange's  last  closing  regular  way 
price.  Single-sided  and  coupled  closing- 
price  orders  transmitted  through  PER 
will  print  out  at  the  specialist  post 
continuously  until  5  p.m.,  during  which 
time  members  will  also  be  able  to 
manually  deliver  such  orders  to  the  poet. 
Specialists  or  their  employees  will 
match  GTX  and  single-sided  cloaing- 
price  buy  and  sell  orders  on  a  first-in, 
first-out  ("FIFO")  basis  and  set  them 
aside  for  execution  at  5  p.m.  (As  noted 
above,  GTX  orders  will  have  priority 
over  single-sided  closing-price  orders 
entered  after  commencement  of  the 
after-hours  session.)  In  the  event  of 
cancellations,  the  specialists  or  their 
employees  will  re-match  the  remaining 
orders  to  ensure  that  they  retain  their 
FIFO  priority. 

At  5  p.m.,  all  matched  GTX  and 
single-sided  closing-price  orders  will  be 
executed  by  the  specialists,  with  reports 
of  execution  being  delivered  to  the 
entering  members  (either  though  PER  or 
manually,  depending  on  how  the  order 
was  entered).  Any  unmatched,  and 
therefore  unexecuted,  single-sided 
closing-price  order  will  be  reported  back 
as  such  to  the  entering  firm.  Any 
tuiexecuted  portion  of  a  GTX  order  will 
be  returned  to  the  specialist's  book, 
maintaining  its  priority,  and  may 
therefore  participate  in  the  next  day's 
normal  trading  session,  unless  cancelled 
beforehand.  Coupled  closing-price 
orders,  if  not  cancelled,  will  also  be 
executed  at  5  p.m. 

In  order  to  facihtate  use  of  the  after- 
hours  facility,  the  Exchange  proposes  to 
modify  the  current  PER  parameters. 
With  respect  to  single-sided  orders 
entered  during  the  after-hours  session, 
PER  would  be  modified  to  accommodate 
round  lot  market  orders  of  up  to  30,000 
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shares.' '  For  coupled  orders  entered 
during  the  after-hours  session.  PER 
would  be  modified  to  accommodate 
market  orders  of  up  to  30.099  shares  (i.e., 
round  lots  with  associated  odd  lots)." 
Finally,  with  respect  to  GTC  orders 
entered  during  the  regular  trading 
session  and  designated  as  eligible  for 
execution  during  the  after-hours  session 
("GTX"  orders),  where  such  orders  are 
entered  directly  by  the  upstairs  firm  into 
the  PER  system,  they  will  be  limited  to 
the  5,099  share  parameter  currently 
applicable  to  limit  orders.*'  The  PER 
system  would  be  modified,  however,  to 
accept  a  GTX  order  of  up  to  30,099 
shares  if  it  is  first  transmitted  to  a 
broker  on  the  trading  floor,  who  in  turn 
would  bring  it  to  the  PER  Service  Desk 
for  entry  info  the  system.'*  (Except  as 
discussed  above,  and  except  as  may  be 
determined  in  accordance  with  a 
previously-approved  unrelated 
Exchange  proposal. ' '  the  current  PER 
parameters  of  3,099  shares  for  market 
orders  and  5,099  shares  for  limit  orders 
will  remain  unchanged  during  the  9:30 
a.m.  to  4  p.m.  trading  session). 

After  5  p.m.,  there  will  be  separate 
prints  for  each  issue  that  participated  in 
the  after-hours  session:  the  first 
representing  the  aggregate  number  of 
shares  of  the  issue  that  was  traded 
through  single-sided  (including  GTX) 
orders,  and  the  second  representing  the 
aggregate  number  of  shares  traded 
through  coupled  orders.  The  latter  will 
be  printed  as  a  "sold"  sale  to  ensure 
that  the  price  of  coupled  orders  is  not 
selected  as  the  day's  consolidated 
closing  price  or  used  as  the  basis  for  the 
next  day's  Intermarket  Trading  System 
("ITS")  pre-opening  application. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest. 


'  ■  See.  letter  from  Scott  I.  Noah.  AssiilanI  Vice 
President  and  Aiaociate  General  Counsel.  Legal  & 
Regulatory  Policy  Division.  Amex.  to  Elizabeth  A. 
PucciarelU.  Attorney.  Branch  of  Exchange 
Regulation.  Division  of  Market  Regulation.  SEC. 
dated  ]uly  3a  1991  ["|uly  30  letter"). 

"W. 

"See  infra. 

'♦  See  July  30  letter,  supra,  note  10.  If  a  GTX  order 
becomet  executable  during  the  9:30  a.m.  to  4  p.m. 
trading  session,  it  would,  to  ther  extent  possible,  be 
eligible  for  execution  in  its  entire  amount. 

■*  See  Securities  Exchange  Act  Release  No.  28891 
{February  15. 1991).  56  FR  7438  (File  No.  SR-Amex- 
90-37),  which  gives  the  Exchange  discretion,  as 
early  as  August  1991.  to  increase  the  size  eligibility 
of  PER  market  orders  to  5.099. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Solidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-91-15  and  should  be  submitted 
by  August  29, 1991. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  believes  that  the  portion  of 
the  Amex  proposal  estabhshing  an  after- 
hours  session  which  would  enable 
members,  not  including  specialists,  to 
enter  both  proprietary  and  agency 
orders  in  any  Exchange-traded  equity 
security,  including  stocks,  rights, 
warrants,  primes  and  scores,  ADRs,  and 
non-option  equity  derivative  products, 
for  execution  at  the  Exchange's  last 
closing  regular  way  price,  is  reasonably 
designed  to  promote  just  and  equitable 
principles  of  trade,  perfect  the 
mechansim  of  a  free  and  open  national 
market  system,  and,  in  general,  further 
investor  protection  and  the  public 
interest  in  fair  and  orderly  markets  on 
national  securities  exchanges,  as  well  as 
facilitiate  the  linking  of  qualified 
markets  through  appropriate 


communication  systems  and  the 
practicabihty  of  brokers  executing 
investors'  orders  in  the  best  market.  For 
these  reasons  and  for  the  additional 
reasons  set  forth  below,  the  Commission 
finds  that  approval,  for  a  temporary 
period  ending  on  May  24, 1993,  of  the 
portion  of  the  Exchange's  proposed  rule 
change  establishing  an  after-hours 
facility  which  enables  members,  not 
including  specialists,  to  enter  both 
proprietary  and  agency  orders  in  any 
Exchange-traded  equity  security  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  requirements  of  sections  6  and 
llAofthe  Act.>« 

In  the  recent  Commission  release 
approving  the  NYSE's  OHT  facility,  the 
Commission  noted  the  benefits  that 
would  accrue  to  investors  through 
development  of  an  after-hours  trading 
session.  The  Commission  stated  that  the 
NYSE  OUT  sessions  should  enhance  . 
competition  by  providing  a  service  to 
customers  that  other  exchanges 
currently  are  not  providing,  and  also 
noted  that  innovation  that  provides 
marketplace  benefit  to  attract  order  flow 
to  one  marketplace  does  not  result  in 
unfair  competition  if  the  other  markets 
are  free  to  compete  in  the  same 
manner. ' '  In  this  regard,  the 
Commission  noted  that,  if  other  U.S. 
securities  marketplaces  desire  to 
compete  with  the  NYSE's  OHT  facility, 
they  could  provide  a  similar  service." 

The  Commission  beHeves  that  the 
portion  of  the  Amex  proposal  which 
establishes  an  after-hours  session  that 
enables  members,  not  including 
specialists,  to  enter  proprietary  and 
agency  orders  in  any  Exchange-traded 
equity  security  for  execution  at  the 
Exchange's  last  closing  regular  way 
price  is  substantially  similar,  and  a 
reasonable  competitive  response,  to  the 
NYSE's  Crossing  Session  I.  By  allowing 


'•  15  U.S.C.  78f  and  78k-l  (1988). 

■^  See  NYSE  OHT  Release,  supra,  note  2. 

"  Id  Subsequently,  the  Boston.  Midwest.  PaciRc 
and  Philadelphia  Stock  Exchanges,  as  a  competitive 
response  to  the  NYSE's  OffT  facility,  adopted  rules 
that  require  their  specialists  to  provide  primary 
market  protection  for  limit  orders,  designated  as 
executable  after  the  close  of  the  regional  exchange 
market  trading  session,  based  on  volume  that  prints 
in  the  primary  market's  after-hours  session.  See 
Securities  Exchange  Act  Release  Nos.  29301  (June 
13. 1991).  56  FR  28182  (granting  temporary 
accelerated  approval  to  File  No.  BSE-91-4):  29297 
(June  13, 1991).  56  FR  28191  (granting  temporary 
accelerated  approval  to  File  No.  MSE-91-11):  29305 
(June  13. 1991).  56  FR  28206  (granting  partial 
temporary  accelerated  approval  to  File  No.  PSE-91- 
21):  and  29300  (June  13. 1991).  56  FR  28212  (granting 
temporary  accelerated  approval  to  File  No.  Phlx-81- 


members  to  enter  single-sided  i 
coupled  order*  into  an  after-ho 
facility,  as  well  as  permitting  tl 
migration  of  certain  limit  order 
orders)  from  the  regular  9:30  a.i 
p.m.  trading  session  fur  possibi 
execution  in  the  after-hours  fac 
Exchange  is  providing  a  mecha 
maintaining  its  own  individual 
marketplace  on  a  competitive  1 
the  NYSE  and  the  regional  excj 
Accordingly,  the  Commission  k 
that  the  portion  of  the  proposei 
change  estabhshing  an  after-hc 
facihty  which  would  enable  m( 
enter  both  proprietary  and  agei 
orders  in  Exchange-traded  equ 
securities,  including  stocks,  rigl 
warrants,  primes  and  scores,  A 
non-option  equity  derivative  pi 
for  execution  at  the  Exchange'! 
closing  regular  way  price  shod 
approved  for  many  of  the  same 
that  the  Commission  approved 
NYSE  OHT  facihty." 

The  Commission  believes  thi 
the  instant  Amex  proposal  and 
NYSE's  OHT  facility,  as  well  a 
rules  which  have  recently  been 
place  at  the  regional  exchanges 
demonstrate  the  competitivene 
U.S.  securities  markets.  As  a  re 
these  marketplace  initiatives.  I 
investors  soon  will  have  new 
opportunities  for  trading,  inclut 
ability  to  have  their  orders  exe 
both  the  NYSE  and  the  Amex  a 
close  of  the  regular  9:30  a.m.  to 
trading  session  at  the  closing  p 
the  respective  marketplace.  Mc 
the  Commission  believes  that  t 
increased  competition  that  woi 
from  allowing  the  Amex  to  estt 
after-hours  facility  would  bene 
entire  marketplace. 

In  addition,  the  Commission 
that,  although  Amex  specialisU 
know  which  limit  orders  are  de 
"GTX"  and  will  manually  exec 
matched  GTX  and  one-sided  oi 
they  should  not  be  able  to  use  I 
information  to  their  own  advac 
because  specialists  will  be  pro! 
from  entering  orders  into  the  aj 
facihty.  The  Commission  expec 
however,  that  the  Amex  will  m 
carefully  the  execution  of  GTX 
sided,  and  coupled  orders  to  er 
Amex  specialists  are  not  takin) 
advantage  of  this  information,  i 
regard,  the  Commission  expect 
Amex  to  report  within  16  mont] 

■*  Sm  NYSE  OHT  Release,  lupra.  not 
Commission  incorporates  by  reference  e 
discussion  in  its  order  approving  the  N> 
facility  {tupro.  note  2)  vybicb  may  relate 
instant  proposed  rule  change. 
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communication  systems  and  the 
practicabihty  of  brokers  executing 
investors'  orders  in  the  best  market.  For 
these  reasons  and  for  the  additional 
reasons  set  forth  below,  the  Commission 
finds  that  approval,  for  a  temporary 
period  ending  on  May  24. 1993.  of  the 
portion  of  the  Exchange's  proposed  rule 
change  establishing  an  after-hours 
facility  which  enables  members,  not 
including  specialists,  to  enter  both 
proprietary  and  agency  orders  in  any 
Exchange-traded  equity  security  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and.  in  particular, 
with  the  requirements  of  sections  6  and 
llAofthe  Act.>« 

In  the  recent  Commission  release 
approving  the  NYSE's  OHT  facility,  the 
Commission  noted  the  benefits  that 
would  accrue  to  investors  through 
development  of  an  after-hours  trading 
session.  The  Commission  stated  that  the 
NYSE  OHT  sessions  should  enhance  . 
competition  by  providing  a  service  to 
customers  that  other  exchanges 
currently  are  not  providing,  and  also 
noted  that  innovation  that  provides 
marketplace  benefit  to  attract  order  flow 
to  one  marketplace  does  not  result  in 
unfair  competition  if  the  other  markets 
are  free  to  compete  in  the  same 
manner. '  ^  In  this  regard,  the 
Commission  noted  that,  if  other  U.S. 
securities  marketplaces  desire  to 
compete  with  the  NYSE's  OHT  facility, 
they  could  provide  a  similar  service." 

The  Commission  beheves  that  the 
portion  of  the  Amex  proposal  which 
establishes  an  after-hours  session  that 
enables  members,  not  including 
specialists,  to  enter  proprietary  and 
agency  orders  in  any  Exchange-traded 
equity  security  for  execution  at  the 
Exchange's  last  closing  regular  way 
price  is  substantially  similar,  and  a 
reasonable  competitive  response,  to  the 
NYSE's  Crossing  Session  I.  By  allowing 


>•  IS  U.S.C.  78f  and  78k-l  (1988). 

"  See  NYSE  OHT  Relea»e.  supra,  note  2. 

>•  Id  Subsequently,  the  Bodon.  Midwest.  PaciRc 
and  Philadelphia  Stock  Exchanges,  as  a  competitive 
response  to  the  NYSE's  OffT  facility,  adopted  niiea 
that  require  their  specialists  to  provide  primary 
market  protection  for  limit  orders,  designated  as 
executable  after  the  close  of  the  regional  exchange 
market  trading  session,  based  on  volume  that  prints 
in  the  primary  market's  after-hours  session.  See 
Securities  Exchange  Act  Release  Nos.  29301  [June 
13. 1991).  56  FR  28182  (granting  temporary 
accelerated  approval  to  File  No.  BSE-91-4):  29297 
(June  13, 1991).  56  FR  28191  (granting  temporary 
accelerated  approval  to  File  No.  MSE-91-11):  29305 
(June  13.  1991).  56  FR  28208  (granting  partial 
temporary  accelerated  approval  to  File  No.  PSE-91- 
21):  and  29300  (June  13. 1991).  56  FR  28212  (granting 
temporary  accelerated  approval  to  File  No.  Phlx-91- 
28). 


members  to  enter  single-sided  and 
coupled  orders  into  an  after-hours 
facility,  as  well  as  permitting  the 
migration  of  certain  limit  orders  (GTX 
orders)  from  the  regular  9:30  a.m.  to  4 
p.m.  trading  session  fur  possible 
execution  in  the  aftei^hours  facility,  the 
Exchange  is  providing  a  mechanism  for 
maintaining  its  own  individual 
marketplace  on  a  competitive  level  with 
the  NYSE  and  the  regional  exchanges. 
Accordingly,  the  Commission  believes 
that  the  portion  of  the  proposed  rule 
change  estabhshing  an  after-hours 
facihty  which  would  enable  members  to 
enter  both  proprietary  and  agency 
orders  in  Exchange-traded  equity 
securities,  including  stocks,  rights, 
warrants,  primes  and  scores.  ADRs.  and 
non-option  equity  derivative  products, 
for  execution  at  the  Exchange's  last 
closing  regular  way  price  should  be 
approved  for  many  of  the  same  reasons 
that  the  Commission  approved  the 
NYSE  OHT  facihty. «» 

The  Commission  beheves  that  both 
the  instant  Amex  proposal  and  the 
NYSE's  OHT  facility,  as  well  as  the 
rules  which  have  recently  been  put  in 
place  at  the  regional  exchanges, 
demonstrate  the  competitiveness  of  the 
U.S.  securities  markets.  As  a  result  of 
these  marketplace  initiatives.  U.S. 
investors  soon  will  have  new 
opportunities  for  trading,  including  the 
abihty  to  have  their  orders  executed  on 
both  the  NYSE  and  the  Amex  after  the 
close  of  the  regular  9:30  a.m.  to  4.  p.m. 
trading  session  at  the  closing  price  of 
the  respective  marketplace.  Moreover, 
the  Commission  believes  that  the 
increased  competition  that  would  result 
from  allowing  the  Amex  to  establish  an 
after-hours  facility  would  benefit  the 
entire  marketplace. 

In  addition,  the  Commission  believes 
that,  although  Amex  specialists  will 
know  which  limit  orders  are  designated 
"GTX"  and  will  manually  execute 
matched  GTX  and  one-sided  orders, 
they  should  not  be  able  to  use  this 
information  to  their  own  advantage 
because  specialists  will  be  prohibited 
from  entering  orders  into  the  after-hours 
facihty.  The  Commission  expects, 
however,  that  the  Amex  will  monitor 
carefully  the  execution  of  GTX.  single- 
sided,  and  coupled  orders  to  ensure  that 
Amex  specialists  are  not  taking  unfair 
advantage  of  this  information.  In  this 
regard,  the  Commission  expects  the 
Amex  to  report  within  16  months  of  the 


'*  Sm  NYSE  OHT  Relcaae.  $upra.  note  Z  Tha 
Commission  incorporates  by  reference  any 
discussion  in  ita  order  approving  the  NYSE's  OHT 
facility  {$upra.  note  2)  wbicb  may  relate  to  the 
instant  proposed  rule  change. 


date  of  the  approval  of  this  order,  on 
this  issue. 

The  Commission  notes  that  the 
NYSE's  OHT  facility  was  approved  for  a 
two  year  temporary  period,  commencing 
on  May  24, 1993.  In  approving  the  NYSE 
proposal  for  a  temporary  period,  the 
Commission  noted  that  the  NYSE  OHT 
facility  raised  several  "intermarket" 
issues,  such  as:  (1)  Whether  ITS  should 
be  operational  during  any  time  period 
when  both  the  NYSE  Crossing  Sessions 
and  another  ITS  market  are  accepting 
orders;  (2)  whether  the  NYSE  should  be 
required  to  permit  orders  entered  "GTX" 
on  the  books  of  regional  speciahsts  to 
"migrate"  automatically  at  the  closefs) 
of  such  regional  exchanges  to  the  NYSE 
Crossing  Session  I  order  books;  (3)  if  so. 
with  what  priority,  if  any;  and  (4)  who 
should  bear  the  cost  of  developing  a 
working  mechanism  for  such  transmittal 
In  the  release  approving  the  NYSE  OHT 
facility,  the  Commission  also  noted  that, 
because  at  least  one  other  exchange  had 
proposed  a  trading  session  similar  or 
identical  to  the  NYSE's  OHT  fadUty. 
significant  national  market  system 
issues  would  have  to  be  resolved  by  the 
NYSE  and  the  competing  market,  in 
conjuction  with  the  SEC.  Because  the 
Amex  proposal  would  estabhsh  an 
after-hours  trading  system  that  will 
compete  directly  with  NYSE  Crossing 
Session  L  the  Commission  believes  that 
a  temporary  approval  period  ending  on 
May  24. 1993  is  also  appropriate  for  the 
Amex  proposal.'" 

The  Commission  believes  that  this 
time  period  will  provide  an  opportunity 
for  the  Commission  and  market 
participants  to  obserx'e  the  actual 
operation  of  the  Amex's  after-hours 
facility.  Based  on  these  observations  the 
Commission  and  market  participants 
will  be  in  a  better  position  to  evaluate 
whether  further  steps  to  link  the  Amex's 
after-hours  facility  with  comparable 
systems  operating  at  the  same  time  are 
necessary  or  appropriate  to  protect 
investors  or  promote  fair  competition 
and  whether  any  other  linkage  issues 
arise.  In  this  regard.  16  months  from  the 
date  of  approval  of  the  instant  proposal, 
the  Amex  should  submit  g  new  filing 
pursuant  to  rule  19b-4  under  the  Act 
requesting  permanent  approval  of  its 
proposed  rule  change,  as  well  as  a 
report  describing  the  Amex's  experience 
with  the  new  rule  during  that  16-month 
period.  The  report  should  include,  but 
not  be  limited  to.  the  following 
information  (broken  down  by  month]  for 
the  16-month  period: 


"  To  achieve  uniformity,  the  temporary  approval 
period  would  run  until  May  24. 1963.  the  suiuet  of 
the  NYSE's  OHT  facility. 


•  Trading  volimie  (trades  and  number 
of  shares)  in  after-hours  session 

•  The  nomber,  if  any.  of  (1)  single- 
sided  orders;  (2)  coupled  buy  and  seD 
orders;  and  (3)  GTX  orders  executed  ta 
the  after-hours  session 

•  The  number,  if  any,  of  single-sided 
and  coupled  orders  comprised  of  primes 
and  scores  or  comprised  of  equity 
derivative  products  that  are  executed  in 
the  after-hours  session 

•  The  number,  if  any,  of  (1)  single- 
sided  orders:  and  (2)  single-sided  GTX 
orders  that  remained  unexecuted  at  the 
end  of  the  after-hours  session 

•  The  number  and  percentage  of  GTC 
orders  on  the  book  that  were  designated 
•GTX" 

•  The  number  of  member  firms 
participating  in  the  after-hour  session 

•  Whether  the  Amex  marketplace  has 
experienced  any  increased  volatility 
during  the  last  hour  of  the  9:30  ajn.  to  4 
p.m.  trading  session  after  the  initiation 
of  the  after-hours  session 

•  Whether  there  were  greater  (wider) 
quote  spreads  during  the  last  hour  of  the 
9:30  a.m.  to  4  p.m.  trading  session  after 
the  initiation  of  the  after-hours  session 

•  Whether  there  was  a  diminution  in 
the  number  of  block  transactions  during 
the  last  hour  after  the  initiation  of  the 
after-hours  session 

•  The  degree  to  which  transactions 
were  entered  in  the  after-hours  session 
to  avoid  the  restrictions  of  the  shori  sale 
rule  in  the  9:30  a.m.  to  4  p.m.  trading 
session 

The  Commission  notes  that,  because 
the  Amex  after-hours  facility  is 
comparable  to  Crossing  Session  I  of  the 
NYSE's  OHT  facility,  the  Amex's  report 
should  also  indicate:  (1]  How  its  after- 
hours  facility  could  link  with  the  NYSE's 
OHT  facility  and  any  other  systems 
approved  during  the  16-month  period:  (2) 
how  orders  entered  on  other 
marketplaces  could  interact  with  orders 
in  the  Amex's  after-hours  facility;  and 
(3)  how  the  intermarket  issues  discussed 
in  this  order  would  be  addressed.  In  this 
connection,  however,  the  Commission 
underscores  its  strong  belief  that 
resolution  of  intermarket  issues  would 
not  be  solely  a  responsibility  of  the 
Amex,  but  would  fall  equally  upon  all 
self- regulatory  organizations  proposing 
after-hours  sessions. 

In  addition  to  the  above  information, 
the  Commission  expects  that  the  Amex, 
through  use  of  its  surveillance 
procedures,  will  monitor  for.  and  report 
to  the  Comimission.  any  patterns  of 
manipulation  or  trading  abuses  or 
unusual  trading  activity  in  the  after- 
hours  facility.  Specifically,  the 
Commission  expects  the  Amex  to 
monitor  closely  the  trading  of  primes 
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shares."  For  coupled  orders  entered 
during  the  after-hours  session,  PER 
would  be  modiHed  to  accommodate 
market  orders  of  up  to  30.099  shares  (i.e.. 
round  lots  with  associated  odd  lots).'* 
Finally,  with  respect  to  GTC  orders 
entered  during  the  regular  trading 
session  and  designated  as  eligible  for 
execution  during  the  after-hours  session 
("GTX"  orders],  where  such  orders  are 
entered  directly  by  the  upstairs  firm  into 
the  PER  system,  they  will  be  limited  to 
the  5,099  share  parameter  currently 
applicable  to  limit  orders."  The  PER 
system  would  be  modified,  however,  to 
accept  a  GTX  order  of  up  to  30,099 
shares  if  it  is  first  transmitted  to  a 
broker  on  the  trading  floor,  who  in  turn 
would  bring  it  to  the  PER  Service  Desk 
for  entry  into  the  system.**  (Except  as 
discussed  above,  and  except  as  may  be 
determined  in  accordance  with  a 
previously-approved  unrelated 
Exchange  proposal.'*  the  current  PER 
parameters  of  3,099  shares  for  market 
orders  and  5,099  shares  for  limit  orders 
will  remain  unchanged  during  the  9:30 
a.m.  to  4  p.m.  trading  session). 

After  5  p.m.,  there  will  be  separate 
prints  for  each  issue  that  participated  in 
the  after-hours  session:  the  first 
representing  the  aggregate  number  of 
shares  of  the  issue  that  was  traded 
through  single-sided  (including  GTX) 
orders,  and  the  second  representing  the 
aggregate  number  of  shares  traded 
through  coupled  orders.  The  latter  will 
be  printed  as  a  "sold"  sale  to  ensure 
that  the  price  of  coupled  orders  is  not 
selected  as  the  day's  consolidated 
closing  price  or  used  as  the  basis  for  the 
next  day's  Intermarket  Trading  System 
("ITS")  pre-opening  application. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest. 


' '  See.  letter  from  Scott  I.  Noah.  Aisiatant  Vice 
President  and  Aasodate  General  Counsel.  Legal  & 
Regulatory  Policy  Division.  Amex.  to  Elizabeth  A. 
PucciarelU.  Attorney.  Branch  of  Exchange 
Regulation,  Division  of  Market  Regulation.  SEC. 
dated  July  3a  1991  ("July  30  letter). 

'*ld 

'*  See  infra. 

'*  See  July  30  letter,  supra,  note  10.  If  a  GTX  order 
becomes  executable  during  the  9:30  a.m.  to  4  p.m. 
trading  session,  it  would,  to  the  extent  possible,  be 
eligible  for  execution  In  its  entire  amount. 

'  *  See  Securities  Exchange  Act  Release  No.  28891 
(February  IS.  1991).  56  FR  7438  (File  No.  SR-Amex- 
90-37),  which  gives  the  Exchange  discretion,  as 
early  as  Augiut  1991,  to  increase  the  size  eligibility 
of  PER  market  orders  to  5.099. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

,  Comments  were  neither  solicited  nor 
received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  ail  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-91-15  and  should  be  submitted 
by  August  29, 1991. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  believes  that  the  portion  of 
the  Amex  proposal  establishing  an  after- 
hours  session  which  would  enable 
members,  not  including  specialists,  to 
enter  both  proprietary  and  agency 
orders  in  any  Exchange-traded  equity 
security,  including  stocks,  rights, 
warrants,  primes  and  scores,  ADRs,  and 
non-option  equity  derivative  products, 
for  execution  at  the  Exchange's  last 
closing  regular  way  price,  is  reasonably 
designed  to  promote  just  and  equitable 
principles  of  trade,  perfect  the 
mechansim  of  a  free  and  open  national 
market  system,  and,  in  general,  further 
investor  protection  and  the  public 
interest  in  fair  and  orderly  markets  on 
national  securities  exchanges,  as  well  as 
facilitiate  the  linking  of  qualified 
markets  through  appropriate 


communication  systems  and  the 
practicabihty  of  brokers  executing 
investors'  orders  in  the  best  market.  For 
these  reasons  and  for  the  additional 
reasons  set  forth  below,  the  Commission 
fmds  that  approval,  for  a  temporary 
period  ending  on  May  24. 1993.  of  the 
portion  of  the  Exchange's  proposed  rule 
change  establishing  an  after-hours 
facility  which  enables  members,  not 
including  specialists,  to  enter  both 
proprietary  and  agency  orders  in  any 
Exchange-traded  equity  security  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and.  in  particular, 
with  the  requirements  of  sections  6  and 
llAof  the  Act.'* 

In  the  recent  Commission  release 
approving  the  NYSE's  OHT  facility,  the 
Commission  noted  the  bene^ts  that 
would  accrue  to  investors  through 
development  of  an  after-hours  trading 
session.  The  Commission  stated  that  the 
NYSE  OHT  sessions  should  enhance 
competition  by  providing  a  service  to 
customers  that  other  exchanges 
currently  are  not  providing,  and  also 
noted  that  innovation  that  provides 
marketplace  benefit  to  attract  order  flow 
to  one  marketplace  does  not  result  in 
unfair  competition  if  the  other  markets 
are  free  to  compete  in  the  same 
manner."  In  this  regard,  the 
Commission  noted  that,  if  other  U.S. 
securities  marketplaces  desire  to 
compete  with  the  NYSE's  OHT  facihty. 
they  could  provide  a  similar  service.'* 

The  Commission  believes  that  the 
portion  of  the  Amex  proposal  which 
estabhshes  an  after-hours  session  that 
enables  members,  not  including 
specialists,  to  enter  proprietary  and 
agency  orders  in  any  Exchange-traded 
equity  security  for  execution  at  the 
Exchange's  last  closing  regular  way 
price  is  substantially  similar,  and  a 
reasonable  competitive  response,  to  the 
NYSE's  Crossing  Session  I.  By  allowing 


'•  15  U.S.C.  78f  and  78k-l  (1988). 

"  See  NYSE  OHT  Release,  supra,  note  2. 

**  Id.  Subsequently,  the  Boston,  Midwest.  Pacinc. 
and  Philadelphia  Stock  Exchanges,  as  a  competitive 
response  to  the  NYSE's  OlIT  facility,  adopted  rules 
that  require  their  specialists  to  provide  primary 
market  protection  for  limit  orders,  designated  at 
executable  after  the  close  of  the  regional  exchange 
market  trading  session,  based  on  volume  that  prints 
in  the  primary  market's  after-hours  session.  See 
Securities  Exchange  Act  Release  Nos.  29301  (June 
13. 1991).  56  FR  28182  (granting  temporary 
accelerated  approval  to  File  No.  BSE-ei-4):  29297 
(June  13. 1991).  56  FR  28191  (granting  temporary 
accelerated  approval  to  File  No.  MSE-91-11):  29305 
(June  13, 1991),  56  FR  28206  (granting  partial 
temporary  accelerated  approval  to  File  No.  PSE-91- 
21);  and  29300  (June  13. 1991).  56  FR  28212  (granting 
temporary  accelerated  approval  to  File  No.  Hilx-91- 
26). 


members  to  enter  single-sided 
coupled  orders  into  an  after-hc 
facility,  as  well  as  permitting  ti 
migration  of  certain  limit  ordei 
orders)  from  the  regular  9:30  a. 
p.m.  trading  session  for  possib 
execution  in  the  after-hours  fat 
Exchange  is  providing  a  mechi 
maintaining  its  own  individual 
marketplace  on  a  competitive  1 
the  NYSE  and  the  regional  exc 
Accordingly,  the  Commission  1 
that  the  portion  of  the  propose 
change  establishing  an  after-h< 
facility  which  would  enable  mi 
enter  both  proprietary  and  age 
orders  in  Exchange-traded  equ 
securities,  including  stocks,  rig 
warrants,  primes  and  scores,  / 
non-option  equity  derivative  pi 
for  execution  at  the  Exchange'i 
closing  regular  way  price  shou 
approved  for  many  of  the  sami 
that  the  Commission  approved 
NYSE  OHT  facility." 

The  Conmiissicn  believes  th 
the  instant  Amex  proposal  and 
NYSE's  OHT  facility,  as  well  a 
rules  which  have  recently  beer 
place  at  the  regional  exchange 
demonstrate  the  competitivene 
U.S.  securities  markets.  As  a  n 
these  mariietplace  initiatives.  1 
investors  soon  will  have  new 
opportunities  for  trading,  inclu 
ability  to  have  their  orders  exe 
both  the  NYSE  and  the  Amex  j 
close  of  the  regular  9:30  a.m.  tc 
trading  session  at  the  closing  p 
the  respective  marketplace.  Mt 
the  Commission  believes  that  t 
increased  competition  that  woi 
from  allowing  the  Amex  to  esti 
after-hours  facility  would  bene 
entire  marketplace. 

In  addition,  the  Commission 
that,  although  Amex  specialist 
know  which  limit  orders  are  d( 
"GTX"  and  will  manually  exec 
matched  GTX  and  one-sided  o 
they  should  not  be  able  to  use 
information  to  their  own  advai 
because  specialists  will  be  pro 
from  entering  orders  into  the  a 
facility.  The  Commission  expet 
however,  that  the  Amex  will  m 
carefully  the  execution  of  GTX 
sided,  and  coupled  orders  to  ei 
Amex  specialists  are  not  takinj 
advantage  of  this  information, 
regard,  the  Commission  expect 
Amex  to  report  within  16  roont 

■  *  Sm  NYSE  OHT  Release,  supra,  no 

Commission  incorporates  by  reference  i 
discussion  in  its  order  approving  the  N^ 
facility  {supra,  note  2)  which  may  relate 
instant  proposed  rule  change. 
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communication  systems  and  the 
practicability  of  brokers  executing 
investors'  orders  in  the  best  market.  For 
these  reasons  and  for  the  additional 
reasons  set  forth  below,  the  Commission 
Tmds  that  approval,  for  a  temporary 
period  ending  on  May  24, 1993,  of  the 
portion  of  the  Exchange's  proposed  rule 
change  establishing  an  after-hours 
facility  which  enables  members,  not 
including  specialists,  to  enter  both 
proprietary  and  agency  orders  in  any 
Exchange-traded  equity  security  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  the  requirements  of  sections  6  and 
llAof  theAct.'o 

In  the  recent  Commission  release 
approving  the  NYSE's  OHT  facihty,  the 
Commission  noted  the  bene^ts  that 
would  accrue  to  investors  through 
development  of  an  after-hours  trading 
session.  The  Commission  stated  that  the 
NYSE  OHT  sessions  should  enhance 
competition  by  providing  a  service  to 
customers  that  other  exchanges 
currently  are  not  providing,  and  also 
noted  that  innovation  that  provides 
marketplace  benefit  to  attract  order  flow 
to  one  marketplace  does  not  result  in 
unfair  competition  if  the  other  markets 
are  free  to  compete  in  the  same 
manner. ' '  In  this  regard,  the 
Commission  noted  that,  if  other  U.S. 
securities  marketplaces  desire  to 
compete  with  the  NYSE's  OHT  facihty. 
they  could  provide  a  similar  service." 

The  Commission  believes  that  the 
portion  of  the  Amex  proposal  which 
estabhshes  an  after-hours  session  that 
enables  members,  not  including 
specialists,  to  enter  proprietary  and 
agency  orders  in  any  Exchange-traded 
equity  security  for  execution  at  the 
Exchange's  last  closing  regular  way 
price  is  substantially  similar,  and  a 
reasonable  competitive  response,  to  the 
NYSE's  Crossing  Session  I.  By  allowing 


'•  15  U.S.C.  78f  and  78k-l  (1988). 

"  See  NYSE  OHT  Release,  supro.  note  2. 

**  Id.  Subsequently,  the  Boatoo,  Midwest.  Pacinc. 
and  Philadelphia  Stock  Exchanges,  as  a  competitive 
response  to  the  NYSE's  OMT  facility,  adopted  rules 
that  require  their  specialists  to  provide  primary 
market  protection  for  limit  orders,  designated  as 
executable  after  the  close  of  the  regional  exchange 
market  trading  session,  based  on  volume  that  prints 
in  the  primary  market's  after-hours  session.  See 
Securities  Exchange  Act  Release  Nos.  29301  [June 
13. 1991).  56  FR  28182  (granting  temporary 
accelerated  approval  to  File  No.  BSE-91-4):  29297 
(June  13. 1991).  58  FR  28191  (granting  temporary 
accelerated  approval  to  File  No.  MSE-91-11).  29305 
(June  13. 1991),  58  FR  28208  (granting  partial 
temporary  accelerated  approval  to  File  No.  PSE-M- 
21):  and  29300  (June  13. 1991).  56  FR  28212  (granting 
temporary  accelerated  approval  to  File  No.  Phlx-01- 
28). 


members  to  enter  single-sided  and 
coupled  orders  into  an  after-hours 
facility,  as  well  as  permitting  the 
migration  of  certain  limit  orders  (GTX 
orders)  from  the  regular  9:30  a.m.  to  4 
p.m.  trading  session  for  possible 
execution  in  the  aftei^hours  facility,  the 
Exchange  is  providing  a  mechanism  for 
maintaining  its  own  individual 
marketplace  on  a  competitive  level  with 
the  NYSE  and  the  regional  exchanges. 
Accordingly,  the  Commission  believes 
that  the  portion  of  the  proposed  rule 
change  establishing  an  after-hours 
facihty  which  would  enable  members  to 
enter  both  proprietary  and  agency 
orders  in  ^change-traded  equity 
securities,  including  stocks,  rights, 
warrants,  primes  and  scores,  ADRs,  and 
non-option  equity  derivative  products, 
for  execution  at  the  Exchange's  last 
closing  regular  way  price  should  be 
approved  for  many  of  the  same  reasons 
that  the  Commission  approved  the 
NYSE  OHT  facihty." 

The  Commission  believes  that  both 
the  instant  Amex  proposal  and  the 
NYSE's  OHT  facihty,  as  well  as  the 
rules  which  have  recently  been  put  in 
place  at  the  regional  exchanges, 
demonstrate  the  competitiveness  of  the 
U.S.  securities  markets.  As  a  result  of 
these  maricetplace  initiatives.  U.S. 
investors  soon  will  have  new 
opportunities  for  trading,  including  the 
ability  to  have  their  orders  executed  on 
both  the  NYSE  and  the  Amex  after  the 
close  of  the  regular  9:30  a.m.  to  4.  p.m. 
trading  session  at  the  closing  price  of 
the  respective  marketplace.  Moreover, 
the  Commission  believes  that  the 
increased  competition  that  would  result 
from  allowing  the  Amex  to  establish  an 
after-hours  facility  would  benefit  the 
entire  marketplace. 

In  addition,  the  Commission  believes 
that,  although  Amex  specialists  will 
know  which  limit  orders  are  designated 
"GTX"  and  will  manually  execute 
matched  GTX  and  one-sided  orders, 
they  should  not  be  able  to  use  this 
information  to  their  own  advantage 
because  speciahsts  will  be  prohibited 
from  entering  orders  into  the  after-hours 
facility.  The  Commission  expects, 
however,  that  the  Amex  will  monitor 
carefully  the  execution  of  GTX.  single- 
sided,  and  coupled  orders  to  ensure  that 
Amex  specialists  are  not  taking  unfair 
advantage  of  this  information.  In  this 
regard,  the  Commission  expects  the 
Amex  to  report  within  16  months  of  the 


"  Sm  NYSB  OHT  Release,  iupra.  note  2.  HM 
Commission  incorporates  by  reference  any 
discussion  in  its  order  approving  the  NYSE's  OHT 
facility  («<4pra,  aote  2)  which  may  reUte  to  the 
instant  proposed  rule  change. 


date  of  the  approval  of  this  order,  on 
this  issue. 

The  Commission  notes  that  the 
NYSE's  OHT  facility  was  approved  for  a 
two  year  temporary  period,  commencing 
on  May  24, 1993.  In  approving  the  NYSE 
proposal  for  a  temporary  period,  the 
Commission  noted  that  the  NYSE  OHT 
facihty  raised  several  "intermarket" 
issues,  such  as:  (1)  Whether  ITS  should 
be  operational  during  any  time  period 
when  both  the  NYSE  Crossing  Sessions 
and  another  ITS  market  are  accepting 
orders:  (2)  whether  the  NYSE  should  be 
required  to  permit  orders  entered  "GTX" 
on  the  books  of  regional  specialists  to 
"migrate"  automatically  at  the  close(s) 
of  such  regional  exchanges  to  the  NYSE 
Crossing  Session  I  order  books;  (3)  if  so, 
with  what  priority,  if  any:  and  (4)  who 
should  bear  the  cost  of  developing  a 
working  mechanism  for  such  transmittaL 
In  the  release  approving  the  NYSE  OHT 
facility,  the  Commission  also  noted  that 
because  at  least  one  other  exchange  had 
proposed  a  trading  session  similar  or 
identical  to  the  NYSE's  OHT  facihty. 
significant  national  market  system 
issues  would  have  to  be  resolved  by  the 
NYSE  and  the  competing  market,  in 
conjuction  with  the  SEC.  Because  the 
Amex  proposal  would  estabhsh  an 
after-hours  trading  system  that  will 
compete  directly  with  NYSE  Crossing 
Session  1.  the  Commission  believes  that 
a  temporary  approval  period  ending  on 
May  24, 1993  is  also  appropriate  for  the 
Amex  proposal.*" 

The  Commission  beheves  that  this 
time  period  will  provide  an  opportunity 
for  the  Commission  and  market 
participants  to  observe  the  actual 
operation  of  the  Amex's  after-hours 
facjhty.  Based  on  these  observations  the 
Commission  and  market  participants 
will  be  in  a  better  position  to  evaluate 
whether  further  steps  to  link  the  Amex's 
after-hours  facility  with  comparable 
systems  operating  at  the  same  time  are 
necessary  or  appropriate  to  protect 
investors  or  promote  fair  competition 
and  whether  any  other  linkage  issues 
arise.  In  this  regard,  16  months  from  the 
date  of  approval  of  the  instant  proposal, 
the  Amex  should  submit  a  new  filing 
pursuant  to  rule  19b-4  under  the  Act 
requesting  permanent  approval  of  its 
proposed  rule  change,  as  well  as  a 
report  describing  the  Amex's  experience 
with  the  new  rule  during  that  16-month 
period.  The  report  should  include,  but 
not  be  limited  to,  the  following 
information  (broken  down  by  month]  for 
the  16-month  period: 


*'  To  achieve  uniformity,  the  temporary  approval 
period  would  run  unUl  May  24, 1993.  the  tuxuet  of 
the  NYSE's  OHT  facUity. 


•  Trading  volume  (trades  and  number 
of  shares)  in  after-hours  session 

•  The  number,  if  any,  of  (1)  sbigle- 
sided  orders;  (2)  coupled  buy  and  seO 
orders;  and  (3)  GTX  orders  executed  In 
the  after-hours  session 

•  The  number,  if  any,  of  single- sided 
and  coupled  orders  comprised  of  primes 
and  scores  or  comprised  of  equity 
derivative  products  that  are  executed  in 
the  after-hours  session 

•  The  number,  if  any,  of  (1)  single- 
sided  orders;  and  (2)  single-sided  GTX 
orders  that  remained  unexecuted  at  the 
end  of  the  after-hours  session 

•  The  number  and  percentage  of  GTC 
orders  on  the  book  that  were  designated 
"GTX" 

•  The  number  of  member  firms 
participating  in  the  after-hour  session 

•  Whether  the  Amex  marketplace  has 
experienced  any  increased  volatility 
during  the  last  hour  of  the  9:30  a.m.  to  4 
p.m.  trading  session  after  the  initiation 
of  the  after-hours  session 

•  Whether  there  were  greater  (wider) 
quote  spreads  during  the  last  hour  of  the 
9:30  a.m.  to  4  p.m.  trading  session  after 
the  initiation  of  the  after-hours  session 

•  Whether  there  was  a  diminution  in 
the  number  of  block  transactions  during 
the  last  hour  after  the  initiation  of  the 
after-hours  session 

•  The  degree  to  which  transactions 
were  entered  in  the  after-hours  session 
to  avoid  the  restrictions  of  the  short  sale 
rule  in  the  9:30  a.m.  to  4  p.m.  trading 
session 

The  Commission  notes  that,  because 
the  Amex  after-hours  facility  is 
comparable  to  Crossing  Session  I  of  the 
NYSE's  OHT  facility,  the  Amex's  report 
should  also  indicate:  (1)  How  its  after- 
hours  facility  could  link  with  the  NYSE's 
OHT  facility  and  any  other  systems 
approved  during  the  16-month  period:  (2) 
how  orders  entered  on  other 
marketplaces  could  interact  with  orders 
in  the  Amex's  after-hours  facility:  and 
(3)  how  the  intermarket  issues  discussed 
in  this  order  would  be  addressed.  In  this 
connection,  however,  the  Commission 
underscores  its  strong  belief  that 
resolution  of  intermarket  issues  would 
not  be  solely  a  responsibility  of  the 
Amex,  but  would  fall  equally  upon  all 
self-regulatory  organizations  proposing 
after-hours  sessions. 

In  addition  to  the  above  information, 
the  Commission  expects  that  the  Amex. 
through  use  of  its  surveillance 
procedures,  will  monitor  for,  and  report 
to  the  Commission,  any  patterns  of 
manipulation  or  trading  abuses  or 
unusual  trading  activity  in  the  after- 
hours  facility.  Specifically,  the 
Commission  expects  the  Amex  to 
monitor  closely  the  trading  of  primes 
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and  scores  and  equity  derivative 
products  in  the  after-hours  facility  to 
ensure  that  trading  in  these  issues  is  not 
subject  to  any  patterns  of  manipulation 
or  trading  abuses  or  unusual  trading 
activity.  Moreover,  the  Commission 
expects  the  Amex  to  keep  the 
Commission  apprised  of  any  technical 
problems  which  may  arise  regarding  the 
operation  of  the  after-hours  facility,  such 
as  difficulties  in  orde*  execution  or 
order  cancellation. 

Finally,  the  Commission  Hnds  good 
cause  for  approving  the  portion  of  the 
proposed  rule  change  establishing  an 
after-hours  facility  which  enables 
members,  no  including  specialists,  to 
enter  proprietary  and  agency  orders  in 
Exchange-traded  equity  securities, 
including  stocks,  rights,  warrants, 
primes  and  scores.  ADRs,  and  non- 
option  equity  derivative  products,  for 
execution  at  the  Exchange's  last  closing 
regular  way  price  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  of  filing  thereof.  This  portion  of 
the  Amex  proposal  raises  no  new 
regulatory  issues  that  have  not  already 
been  addressed  in  the  order  approving 
the  NYSE's  OHT  system.  In  addition,  the 
Commission  believes  that  good  cause 
exists  for  accelerated  approval  of  the 
portion  of  the  proposed  rule  change 
which  would  modify  the  current  PER 
parameters  to  accommodate  trading  in 
the  after-hours  facility.  The  Amex  has 
represented  to  the  Commission  that  it 
has  no  system  capacity  concerns 
regarding  order  execution  in  connection 
with  single-sided  and  coupled  orders 
entered  into  the  after-hours  session  or 
with  GTX  orders  entered  during  the 
regular  9:30  a.m.  to  4  p.m.  trading 
session  and  that  modification  to  its 
systems  to  permit  the  execution  of  these 
orders  were  tested  successfully. 
Accordingly,  the  Commission  believes  it 
is  appropriate  to  approve  these  portions 
of  the  proposed  rule  change  on  an 
accelerated  basis  in  order  to  permit  the 
Amex  to  compute  with  the  NYSE's  OHT 
facility,  which  in  turn  should  benefit 
investors  and  promote  competition 
among  markets. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,*'  that  the 
portion  of  the  proposed  rule  change 
establishing  an  after-hours  trading 
facility  in  which  members,  not  including 
specialists,  may  enter  both  proprietary 
and  agency  orders  in  Exchange-traded 
equity  securities  for  execution  at  the 
Exchange's  closing  price,  and  in  which 
GTX  orders  will  be  eligible  for 
execution,  is  approved  for  a  temporary 
period  ending  on  May  24. 1993. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 
(FR  Doc.  91-18856  Filed  8-7-©l;  8:45  am) 
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[RciMM  No.  34-29520;  International  Sorlas 
RatMM  No.  302;  FN*  No.  SR-Ainax-91-041 

S«lf-Regulatory  Organlzattona; 
Amertcan  Stock  Exchange,  Inc^  Order 
Approving  Proposed  Rule  Change 
Relating  to  Listing  Standards  for  Non- 
U.S.  Issuers 

August  2, 1991. 
I.  Introduction 

On  March  13. 1991.  the  American 
Stock  Exchange.  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")»  and  rule  19b-^ 
thereunder,*  a  proposed  rule  change  to 
amend  section  110  of  the  Amex 
Company  Guide  in  order  to  eliminate  its 
alternate  financial  guidelines  for  non- 
U.S.  issuers  and  reduce  its  alternate 
distribution  criteria  for  such  companies. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
29031  and  International  Series  Release 
No.  249  (April  1. 1991).  56  FR  14279 
(April  8, 1991).  No  comments  were 
received  on  the  proposal. 

n.  Background 

According  to  the  Exchange,  the 
Amex's  alternate  listing  standards 
applicable  to  foreign  issuers  were 
adopted  in  1977  to  accommodate  non- 
U.S.  issuers  which  were  unable  to 
satisfy  the  Exchange's  domestic  public 
share  distribution  standards.  The 
alternate  listing  standards,  therefore, 
focus  on  worldwide  distribution  as 
opposed  to  U.S.  distribution  of  the 
foreign  company's  shares,  while 
imposing  si2e  and  earnings  criteria 
which,  by  comparison,  greatly  surpass 
the  comparable  standards  applicable  to 
U.S.  or  Canadian  issuers. 

According  to  the  Exchange,  the 
alternate  standards  initially  were 
devised  to  lure  financial  "giants"  to  the 
Amex  because  the  Exchange  assumed 
that  only  these  issuers  coidd  attract  the 
necessary  research  coverage  to 
stimulate  investments  by  prospective 
U.S.  shareholders.  In  addition,  the  Amex 
believed  that  smaller  issuers  were  less 


likely  to  satisfy  the  Exchange's 
corporate  government  requirements. 

The  current  interest  in  overseas 
markets  has  prompted  the  Amex  to 
change  its  viewpoint,  however,  and  the 
Exchange  now  believes  that  smaller 
foreign  issuers  can  attract  sufficient 
investor  interest  as  to  warrant  listing  on 
a  U.S.  exchange.  In  addition,  the  Amex 
is  aware  that  foreign  issuers  are  eligible 
for  exceptions  to  the  corporate 
governance  rules  of  all  major 
marketplaces.  For  these  two  reasons,  the 
Exchange  believes  that  there  no  longer 
is  any  justification  for  requiring  higher 
financial  or  market  capitalization 
standards  to  list  non-U.S.  companies. 

n.  Proposal 

The  Exchange  proposes  to  eliminate 
its  alternate  size  and  earnings  listing 
criteria  for  non-U.S.  issuers  and. 
alternatively,  apply  its  domestic  size 
and  earnings  guidelines  to  all  issuers, 
domestic  and  foreign.  The  current 
alternate  hsting  guidelines  for  non-U.S. 
issuers,  which  the  Amex  proposes  to 
eliminate,  require  a  minimum  of 
$25,000,000  in  stockholders'  equity: 
$30,000,000  of  cumulative  total  pre-tax 
income  for  the  latest  three  fiscal  years 
with  a  minimum  of  $7,500,000  in  each 
year;  and  a  $20,000,000  aggregate  market 
value  for  publicly  held  shares.  The 
current  domestic  size  and  earnings 
guidelines,  which  would  be  the  only 
standards  that  would  apply  to  non-U.S. 
issuers,  would  require  a  company  to 
maintain  stockholders'  equity  of 
$4,000,000;  pre-tax  income  of  $750,000  in 
the  last  fiscal  year  or  in  two  of  the  last 
three  fiscal  years;  and  market 
capitahzation  of  $3,000,000.*  The 
proposal,  therefore,  would  substantially 
decrease  the  size  and  earnings  criteria 
required  for  Usting  non-U.S.  issuers  on 
the  Exchange. 

In  addition,  the  Exchange  pro{>ose8  to 
decrease  its  alternate  distribution 
criterion  for  non-U.S.  issuers,  which 
requires  2,000  holders  currently. 
According  to  the  Amex,  its  experience 
in  trading  foreign  securities  has  made 
clear  that  specialists  and  other  investors 
can  easily  convert  foreign  shares  into 
American  Depository  Receipts  ("ADRs") 
and  vice  versa.  The  Amex  has  stated 
that  since  liquidity  is  not  solely  a 
function  of  U.S.  or  foreign  shareholders, 
but  of  total  trading  in  an  issue  on  a 
worldwide  basis,  it  should  not  be 
difficult  to  maintain  a  market  in  a 
foreign  issue  during  the  nascent  period 
of  the  U.S.  market.  Nevertheless,  the 
Amex  believes  that  in  order  to  increase 


'  15  VSC.  78»(bM2)  (198«). 


"  17  CFR  2a).30-3(a)(12)  (1990). 
'  IS  \JS.C  78«(b)(l)  (1988). 
*  17  CFR  240.19t>-4  (1990). 


*  See  sactlont  101-102  of  the  Amex  Company 
liuide. 


the  likelihood  that  a  liquid  U 
will  develop,  the  proposal  wi 
non-U.S.  issuers  to  have  a  mi 
800  public  holders  worldwidi 
nunimum  public  float  of  one 
shares.*  "This  guideline  rema 
significantly  different  from  tl 
domestic  guideline  of  400  U.! 
for  an  issuer  with  one  millioi 
shares  held  publicly. 

in.  Discussion  and  Condusic 

After  careful  consideratioi 
Commission  has  concluded, 
reasons  set  forth  below,  that 
proposed  rule  change  is  con: 
section  6  of  the  Act  '  and  th« 
regulations  thereunder  applii 
national  securities  exchange 
particular,  the  Commission  t 
the  proposal  is  consistent  wi 
section  6(b)(5)  requirement  tl 
of  an  exchange  be  designed 
just  and  equitable  principles 
facihtate  transactions  in  sec 
remove  impediments  to  and 
rr:echanism  of  a  free  and  ope 
end  a  national  market  systei 
general,  to  protect  investors 
public  interest. 

Because  of  the  ever  increa 
globalization  of  the  securitie 
there  has  been  heightened  in 
U.S.  investors  in  trading  the 
foreign  companies.  The  Ame 
is  designed  to  address  this  ii 
allowing  additional  foreign  c 
to  Ust  on  the  Amex.  This,  in 
provide  U.S.  investors  desiri 
the  shares  of  these  companic 
I  enefits  of  a  U.S.  trading  ma 

Foreign  issuers  choosing  t( 
Amex  do  so  in  anticipation  c 
certain  benefits  from  listing  : 
themselves  and  the  investor) 
securities.  The  potential  ben 
trading  a  security  listed  on  t] 
may  include  greater  public  e 
through  publicity  afforded  b; 
various  information  services 
opportunity  for  investors  to  ( 
agency-type  limit  order  proti 
the  possibility  of  increased  e 
access  to  new  capital.  In  ad( 
Commission  believes  that  th 
additional  foreign  issuers. on 
may  work  to  increase  compe 
between  the  exchanges. 

The  foreign  issuers  that  lie 
Amex  pursuant  to  the  propoi 
will  be  subject  to  the  Exchai 
reporting  requirements  and  ( 
procedures.  Thus,  the  propoi 
the  added  benefit  of  Exchan; 

*  The  Exchange's  propoMJ  doe*  n< 
minimum  public  float  currently  requl 
alternate  criteria. 

•lSU.S.C78f(19e8). 
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likely  to  satisfy  the  Exchange's 
corporate  government  requirements. 

The  current  interest  in  overseas 
markets  has  prompted  the  Amex  to 
change  its  viewpoint,  however,  and  the 
Exchange  now  beheves  that  smaller 
foreign  issuers  can  attract  sufRcient 
investor  Interest  as  to  warrant  listing  on 
a  U.S.  exchange.  In  addition,  the  Amex 
is  aware  that  foreign  issuers  are  eligible 
for  exceptions  to  the  corporate 
governance  rules  of  all  major 
marketplaces.  For  these  two  reasons,  the 
Exchange  believes  that  there  no  longer 
is  any  justification  for  requiring  higher 
financial  or  market  capitalization 
standards  to  list  non-U.S.  companies. 

n.  Proposal 

The  Exchange  proposes  to  eliminate 
its  alternate  size  and  earnings  listing 
criteria  for  non-U.S.  issuers  and, 
alternatively,  apply  its  domestic  size 
and  earnings  guidelines  to  all  issuers, 
domestic  and  foreign.  The  current 
alternate  listing  guidelines  for  non-U.S. 
issuers,  which  the  Amex  proposes  to 
eliminate,  require  a  minimum  of 
$25,000,000  in  stockholders'  equity: 
$30,000,000  of  cumulative  total  pre-tax 
income  for  the  latest  three  fiscal  years 
with  a  minimum  of  $7,500,000  in  each 
year;  and  a  $20,000,000  aggregate  market 
value  for  publicly  held  shares.  The 
current  domestic  size  and  earnings 
guidelines,  which  would  be  the  only 
standards  that  would  apply  to  non-U.S. 
issuers,  would  require  a  company  to 
maintain  stockholders'  equity  of 
$4,000,000;  pre-tax  income  of  $750,000  in 
the  last  fiscal  year  or  in  two  of  the  last 
three  Rscal  years:  and  market 
capitalization  of  $3,000,000.^  The 
proposal,  therefore,  would  substantially 
decrease  the  size  and  earnings  criteria 
required  for  Usting  non-U.S.  issuers  on 
the  Exchange. 

In  addition,  the  Exchange  projjoses  to 
decrease  its  alternate  distribution 
criterion  for  non-U.S.  issuers,  which 
requires  2,000  holders  currently. 
According  to  the  Amex,  its  experience 
in  trading  foreign  securities  has  made 
clear  that  specialists  and  other  investors 
can  easily  convert  foreign  shares  into 
American  Depository  Receipts  ("AORs") 
and  vice  versa.  The  Amex  has  stated 
that  since  liquidity  is  not  solely  a 
function  of  U.S.  or  foreign  shareholders, 
but  of  total  trading  in  an  issue  on  a 
worldwide  basis,  it  should  not  be 
difBcult  to  maintain  a  market  in  a 
foreign  issue  during  the  nascent  period 
of  the  U.S.  market.  Nevertheless,  the 
Amex  beheves  that  in  order  to  increase 


the  likelihood  that  a  liquid  U.S.  market 
will  develop,  the  proposal  would  require 
non-U.S.  issuers  to  have  a  minimum  of 
800  public  holders  worldwide  and  a 
minimum  public  float  of  one  million 
shares.*  liiis  guideline  remains 
significantly  different  from  the  current 
domestic  guideline  of  400  U.S.  holders 
for  an  issuer  with  one  million  or  more 
shares  held  publicly. 

in.  Discussion  and  Conclusion 

After  careful  consideration,  the 
Commission  has  concluded,  for  the 
reasons  set  forth  below,  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act  »  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange.  In 
particular,  the  Commission  beUeves  that 
the  proposal  is  consistent  with  the 
section  6(b)(5)  requirement  that  the  rules 
of  an  exdiange  be  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
facihtate  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
n-echanism  of  a  free  and  open  market 
end  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

Because  of  the  ever  increasing 
globalization  of  the  securities  markets, 
there  has  been  heightened  interest  by 
U.S.  investors  in  trading  the  securities  of 
foreign  companies.  The  Amex's  proposal 
is  designed  to  address  this  interest  by 
allowing  additional  foreign  companies 
to  list  on  the  Amex.  This,  in  turn,  will 
provide  U.S.  investors  desiring  to  trade 
the  shares  of  these  companies  with  the 
benefits  of  a  U.S.  trading  market. 

Foreign  issuers  choosing  to  list  on  the 
Amex  do  so  in  anticipation  of  deriving 
certain  benefits  from  listing  for  both 
themselves  and  the  investors  in  their 
securities.  The  potential  benefits  from 
trading  a  security  listed  on  the  Amex 
may  include  greater  public  exposure 
through  publicity  afforded  by  the 
various  information  services,  a  greater 
opportunity  for  investors  to  obtain 
agency-type  limit  order  protection,  and 
the  possibility  of  increased  ease  of 
access  to  new  capital.  In  addition,  the 
Commission  believes  that  the  listing  of 
additional  foreign  issuers  on  the  Amex 
may  work  to  increase  competition 
between  the  exchanges. 

The  foreign  issuers  that  list  on  the 
Amex  pursuant  to  the  proposed  criteria 
will  be  subject  to  the  Exchange's 
reporting  requirements  and  surveillance 
procedures.  Thus,  the  proposal  provides 
the  added  benefit  of  Exchange  oversight 


of  the  trading  of  these  foreign  securities, 
thereby  providing  better  protection  to 
the  U.S.  shareholders  investing  in  the 
securities  of  these  foreign  companies. 

As  set  forth  above,  the  proposal 
would  require  foreign  companies  to 
meet  domestic  size  and  earnings  criteria, 
v.'hile  the  distribution  criteria  will 
continue  to  be  based  on  a  minimum 
worldwide  distribution,  with  the 
shareholder  requirement  remaining 
higher  than  the  level  provided  for  by  the 
domestic  company  Usting  standards. 
While  the  proposal  substantially 
reduces  the  size  and  earnings  criteria  for 
foreign  companies,  it  does  not  lower 
such  criteria  below  the  level  currently 
appUcable  to  domestic  companies.  It  is 
not  inconsistent  with  the  Act  for  the 
Amex  to  apply  its  domestic  size  and 
earnings  requirements  to  foreign  issuers. 
As  with  domestic  companies,  these 
requirements  work  to  ensure  that  only 
genuine  companies  capable  of  meeting 
their  financial  obligations  will  be 
r  ligible  for  listing  and  that  there  will  be 
broad  pubUc  ownership  of  the  issuer's 
securities.  Moreover,  the  Commission 
agrees  with  the  Amex  that  U.S. 
investors  are  interested  in  trading  the 
securities  of  smaller  foreign  issues,  not 
merely  the  top  echelon  foreign 
companies  which  the  alternate  Usting 
criteria  were  intended  to  attract.  The 
proposal,  therefore,  wiU  provide  U.S. 
investors  with  the  ability  to  invest  in  a 
wider  range  of  foreign  companies,  while 
ensuring  the  protection  of  investors  by 
requiring  that  a  foreign  company 
accepted  to  Usting  on  the  Exchange  is 
sufficiently  capitalized  and,  as 
discussed  below,  has  a  broad  enough 
shareholder  base  to  support  a  national 
market  in  the  U.S.* 

The  Amex's  proposal  reduces  the 
distribution  criteria  applicable  to  foreign 
issuers,  but  keeps  the  criteria  higher 
than  the  domestic  requirements.'  This 
should  assure  that  those  foreign 
companies  meeting  the  size  and 
earnings  criteria  also  have  a  sufficient 
public  distribution  to  maintain  a  market 
in  the  U.S.  The  Commission  believes 
that  the  proposed  distribution  criteria 


*  See  lections  101-102  of  the  Amex  Company 
liuide. 


*  The  Bxchange'i  propoeal  doe*  not  alter  the 
minimum  public  float  currently  required  by  the 
alternate  criteria. 

•  18  US.C  78f  (isee). 


*  It  is  important  to  note  that  the  Amex's  proposal 
does  not  alter  the  disclosure  requirements  for 
foreign  issuers.  All  foreign  companies  Mated  on  the 
Amex  pursuant  to  the  reduced  listing  standards  will 
have  to  fulfill  the  same  registration  and  periodic 
reporting  requirements  under  the  federal  securities 
laws  as  do  currently  listed  foreign  issuers. 

'  The  share  distribution  standards  for  domestic 
companies  require  either  a  minimum  public 
distribution  of  500.000  shares  and  a  minimum  of  800 
public  holders  or  l.ooaooo  shares  and  400  holders. 
The  proposed  share  distribution  criteria  for  foreign 
companies,  which  will  require  both  1,000.000 
publiclyheld  shares  and  800  holders,  remain 
significantly  higher  than  the  standaifls  currently 
applicable  to  domestic  issuers. 


are  reasonable  in  this  regard.  Because 
these  companies'  primary  shareholder 
base  remains  outside  of  the  U.S.,  it  is 
important  for  the  Amex  to  ensure  that 
there  exists  sufficient  shareholder 
interest  in  the  product  so  that  a  liquid 
market  can  be  maintained  on  the  Amex. 
As  a  result,  it  is  logical  for  the  Amex  to 
r:?quire  a  higher  shareholder  number  for 
foreign  issuers.  The  Commission 
beUeves  that  the  standard  selected  by 
the  Amex — 800  shareholders 
worldwide — while  lessening  the  current 
requirement  for  foreign  issuers,  should 
be  sufficiently  high  to  provide  for  an 
adequate  pool  of  potential  shareholder 
interest  for  trading  on  the  Amex. 

Finally,  the  proposal  is  consistent 
vvith  section  6(b)(5)  of  the  Act  by  not 
permitting  unfair  discrimination 
between  issuers  on  the  Exchange. 
Indeed,  pursuant  to  the  proposal,  foreign 
and  domestic  companies  must  meet 
identical  size  and  earnings  standards  to 
be  listed  on  the  Exchange,  as  weU  as 
meet  a  minimum  pubUc  fioat  of  one 
miUion  shares.  For  this  reason, 
therefore,  and  the  additional  reasons  set 
forth  above,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  section  6(b](5]  of  the  Act. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act*  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.* 
MaiSarel  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  91-18857  Filed  8-7-91;  8:45  am] 
BILUNa  oooc  WtO-OIHI 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Prtvlleges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exctiange, 
Inc. 

August  2, 1991. 

The  above  named  national  securities 
exchange  has  filed  appUcations  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  I2(f}-1  thereunder 
for  unlisted  trading  privUeges  in  the 
following  securities: 

Enquirer/Star  Group,  In& 
Class  A  Common  Stock.  90.01  Par  Value 
(File  No.  7-7123). 
Exel  Ltd. 
Ordinary  Shares  $0.01  Par  Value  (File  No. 
7-7124). 


•  15  U.S.C  78»(bM2)  (1988). 

•  17  CFR  200.90-3(aK12)  (1980). 
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Manpower,  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7125). 
Marvel  Entertainment  Croup.  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7126). 
Potomac  Electric  Power  Co. 
Serial  Pfd.  $3.89  of  1991.  $50.00  Par  Value 
(File  No.  7-7127). 
Sea  Containers  Ltd. 
$4.00  Conv.  Cum.  Pfd..  $0.01  Par  Value  (File 
No.  7-7128). 
Singer  Co.  NV 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7129). 
Swift  Energy  Co. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7130). 
Telecom  Corp.  of  New  Zealand  Ltd. 

American  Depositary  Shares  (20  Ordinary 
Shares  NZ  $1.00  Par  Value  (File  No.  7- 

nn). 

International  Corona  Corp. 
Class  A  Common  Stock,  No  Par  Value  (File 
Na  7-7132). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system.  Interested  persons  are  invited 
to  submit  on  or  before  August  23, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  wnth  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  appUcations 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
Margaral  H.  McFarijoid, 
Deputy  Secretary. 
(FR  Doc.  91-18788  Filed  8-7-91, 145  am) 

WLUNQ  CODE  WlO-OI-tl 


Seif-ftegutatory  Organteatlons; 
Applications  for  Unlisted  Trading 
Privileges  an<j  of  Opportunity  for 
Hearing;  Midwest  Stoct(  Exchange,  Inc. 

August  2,  1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Excha-.ige  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
imlisted  trading  pri\ileges  in  the 
following  security: 

Smart  &  Final,  Ina 


Common  Stock.  $.01  Par  Value  (File  No.  7- 
7133) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  23, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  imlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  autiiority. 
Margaret  H.  McFailaiKi 
Deputy  Secretary. 
[FR  Doc  91-18789  Filed  8-7-91;  8:45  am) 

BILUNO  COOE  MIO-OI-H 


[Release  No.  34-29612;  Hie  No.  SR-NASO- 
91-20] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Forwarding  of  Material  on  the  Issuer's 
Behalf  of  Beneficial  Owners  of 
NASDAQ  Securities 

July  31, 1991. 
I.  Introductioo 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  on 
April  29, 1991,  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  •  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  rule  19t>-4  »  to  amend  the 
Interpretation  of  the  Board  of 
Governors — Forwarding  of  Proxy  and 
Other  Materials,  article  HI.  section  1  of 
the  NASD  Rides  of  Fair  Practice.  Notice 
of  the  proposed  rule  change  together 
with  the  terms  of  substance  of  the 
proposal  was  provided  by  the  issuance 
of  a  Commission  release  (Securities 
Exchange  Act  Release  No.  29344  (]une 
19. 1901)  and  by  publication  in  the 
Federal  Register,  56  FR  12573.  (June  26, 
1991).  In  response  to  our  solicitation  of 


comments,  the  Commission  received  no 
comments  on  the  proposed  rule  change. 
This  order  approves  SR-NASD-91-20  as 
originally  proposed. 

II.  Proposed  Amendments 

1.  Forwarding  of  Proxy  and  Other 
Materials 

The  NASD  proposed  in  the 
aforementioned  rule  filing  amendments 
which  if  implemented  will  create  a 
uniform  standard  of  duty  among  NASD 
members  to  forward  material  to 
beneficial  owners  furnished  by  the 
NASDAQ  company  that  is  the  issuer  of 
the  securities.  The  standard  proposed 
for  adoption  is  presently  embodied  in 
New  York  Stock  Exchange  ("NYSE") 
Rule  465. 

The  NASD  believes  the  proposed 
amendments  are  necessary,  because  it 
has  come  to  their  attention  that  a 
disparity  exists  among^different  NASD 
members  regarding  their  duty  to  forward 
to  beneficial  owners  the  proxy  and  other 
material  furnished  by  the  N.ASDAQ 
company  that  is  the  issuer  of  the 
securities.'  The  current  Interpretation  of 
the  NASD  Board  of  Governors — 
Forwarding  of  Proxy  and  Other 
Materials  to  article  III,  section  1  of  the 
Rules  of  Fair  Practice  ("Interpretation") 
limits  the  duty  of  a  member  to  forward 
material  furnished  to  it  by  the  issuer  of 
the  securities  to  "all  proxy  material, 
annual  reports,  information  statements 
and  other  material  required  by  law  to  be 
sent  to  stockholders  periodically.^' 
Currently,  NASD  members  who  are 
members  of  the  NYSE  are  held  to  a 
broader  standard  under  NYSE  Rule  465 
that  requires  a  member  organization  to 
forward  "copies  of  interim  reports  of 
earnings  and  other  material  being  sent 
to  stockholders."  NYSE  Rule  465  does 
not  reference  underlying  requirements  of 
law  as  a  prerequisite  of  the  NYSE 
member's  duty  to  forward  material. 

This  disparity  in  the  duty  of  NASD 
members  to  forward  information  has 
created  a  situation  such  that  a  NASDAQ 


'  15  U.S.C  78i(b)(l)  (1908). 
•  17  CFR  24ai9b-«  (1988). 


*  While  thii  rule  change  would  create  a  uniform 
standard  for  forwarding  information  furnished  by 
NASDAQ  companies,  the  standard  for  forwaniing 
information  furnished  by  persons  other  than  the 
issuer  of  the  securities  will  not  be  uniform  for  NASO 
members  that  are  NYS£-a (filiated  and  NASD 
members  that  are  not  affiliated  writh  the  NYSE. 
NYSE  Rule  451  contains  a  broader  standard  for 
forwarding  proxy  infonnation  to  the  tieneficial 
owners  of  stock  than  what  t*  currently  required  t>y 
the  N.^SO's  Rules  of  Fair  Practice.  NYSE  rule* 
require  that  member*  forward  proxy  material  when 
requested  by  a  penoo.  The  NASD's  rules,  however, 
limit  the  duty  of  its  memt>ers  lo  forward  proxy 
material*  to  those  matariola  which  are  furnished  by 
the  issuer  of  the  securities.  The  NASO  is  preaently 
reviewing  the  feasibility  of  changing  their  rules  to 
reflect  the  standard  for  forwarding  proxy 
information  embodied  in  NYSE  Rule  451. 
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NASD  proposal  amends  the  h 
to  the  Interpretatioti  to  reflect 
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NASD  members  will  also  be  i 
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being  sent  to  stockholders. 

2.  Charges  for  Mailings 

The  proposed  rule  change  e 
contains  amendments  to  secti 
Interpretation  to  reflect  the  ai 
mailing  requirements  imposet 
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reimbursed  for  expenses  incu 
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proposed  rule  change  amend: 
and  the  appendix  to  the  Inter 
clarify  the  application  of  the 
reimbursement  rate  to  the  adi 
material  required  to  be  forwa 

III.  Conclusion 

Having  reviewed  the  propo 
change,  the  Commission  belif 
proposed  amendments  are  co 
with  and  further  the  goals  of 
the  reasons  which  follow.  Fir 
believe  that  by  requiring  NAJ 
members  to  forward  addition 
as  proposed,  investors  will  b( 
evaluating  the  character  of  th 
they  hold  and  in  their  ability 
the  rights  and  responsibiUtiei 
accompany  ownership  of  sue 
Furthermore,  we  are  of  the  op 
the  broadened  standard  impc 
NASD  members  for  fowardin 
correspendence  will  be  of  mu 
benefit  of  NASDAQ  compani 
their  respective  shareholders 
change  will  enable  NASDAQ 
to  apprise  stockholders  of  su( 
as  dividend  reinvestment  pro 
furnishing  such  mailings  to  N 
members  for  forwarding  to  st 
These  amendments,  we  belie 
safeguards  for  assuring  that  t 
beneficial  owners  of  stock  re 
essential  communications  an 
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comments,  the  Commission  received  no 
comments  on  the  proposed  rule  change. 
This  order  approves  SR-NASD-91-20  as 
originally  proposed. 

II.  Proposed  Amendments 

1.  Forwarding  of  Proxy  and  Other 
Materials 

The  NASD  proposed  in  the 
aforementioned  rule  filing  amendments 
which  if  implemented  will  create  a 
uniform  standard  of  duty  among  NASD 
members  to  forward  material  to 
beneficial  owners  furnished  by  the 
NASDAQ  company  that  is  the  issuer  of 
the  securities.  The  standard  proposed 
for  adoption  is  presenUy  embodied  in 
New  York  Stock  Exchange  ("NYSE") 
Rule  465. 

The  NASD  believes  the  proposed 
amendments  are  necessary,  because  it 
has  come  to  their  attention  that  a 
disparity  exists  among^different  NASD 
members  regarding  their  duty  to  forward 
to  beneficial  owners  the  proxy  and  other 
material  furnished  by  the  NASDAQ 
company  that  is  the  issuer  of  the 
securities.'  The  current  Interpretation  of 
the  NASD  Board  of  Governors — 
Forwarding  of  Proxy  and  Other 
Materials  to  article  III,  section  1  of  the 
Rules  of  Fair  Practice  ("Interpretation") 
limits  the  duty  of  a  member  to  forward 
material  furnished  to  it  by  the  issuer  of 
the  securities  to  "all  proxy  material, 
annual  reports,  information  statements 
and  other  material  required  by  law  to  be 
sent  to  stockholders  periodically." 
Currently,  NASD  members  who  are 
members  of  the  NYSE  are  held  to  a 
broader  standard  under  NYSE  Rule  465 
that  requires  a  member  organization  to 
forward  "copies  of  interim  reports  of 
earnings  and  other  material  being  sent 
to  stockholders."  NYSE  Rule  465  does 
not  reference  underlying  requirements  of 
law  as  a  prerequisite  of  the  NYSE 
member's  duty  to  forward  material. 

This  disparity  in  the  duty  of  NASD 
members  to  forward  information  has 
created  a  situation  such  that  a  NASDAQ 


*  while  thii  rule  change  would  create  a  uniform 
standard  for  forwarding  information  furnished  by 
NASDAQ  companiet.  the  itandard  for  forwarding 
information  furnished  by  persons  other  than  the 
issuer  of  the  securities  will  not  be  unifonn  for  NASO 
members  that  are  NYSE-affiUated  and  NASD 
members  that  are  not  affiliated  writh  the  NYSE. 
NYSE  Rule  451  contains  a  broader  standard  for 
forwarding  proxy  infonnation  to  the  beneficiaJ 
owners  of  stock  than  what  is  curretitly  required  by 
the  N.^SD's  Rules  of  Fair  Practica.  NYSE  rule* 
require  that  members  forward  proxy  material  when 
requastad  by  a  persoa  The  NASD's  rules,  however, 
limit  the  duty  of  its  members  to  forward  proxy 
materials  to  those  matariola  which  are  furnished  by 
tiw  iaMiar  of  the  securities.  The  NASD  is  presenUy 
wvlewlllg  the  feasibility  of  changing  their  rules  to 
reflect  ttie  standard  for  forwarding  proxy 
information  embodied  in  KiSE  Rule  491. 


company  requesting  that  material  be 
forwarded  to  its  beneficial  owners  may 
receive  different  levels  of  service  from 
certain  NASD  members  resulting  from 
the  application  of  the  NYSE  Rule  465  to 
NASD  members  that  are  NYSE-affiUated 
and  the  NASD  members  that  are  not 
affiliated  with  the  NTSE. 

To  eliminate  the  existing  disparity  of 
service  to  NASDAQ  companies,  the 
NASD  proposal  amends  the  Introduction 
to  the  Interpretation  to  reflect  the 
standard  currently  embodied  in  NYSE 
Rule  465.  Accordingly,  in  addition  to 
proxy  material,  annual  reports  and 
informalion  statements  that  were 
previously  required  to  be  forwarded 
pursuant  to  NASD  rules,  upon 
implementation  of  the  rule  change. 
NASD  members  will  also  be  required  to 
forward  copies  of  all  other  material 
being  sent  to  stockholders. 

2.  Charges  for  Mailings 

The  proposed  rule  change  also 
contains  amendments  to  section  4  of  the 
Interpretation  to  reflect  the  additional 
mailing  requirements  imposed  on  NASD 
members.  Currently.  NASD  members  are 
reimbursed  for  expenses  inciured  in 
forwarding  material  furnished  by  the 
issuer  of  securities  pursuant  to  section  4 
of  the  Interpretation.  The  rates  for  such 
reimbursement  are  set  forth  under  the 
appendix  to  the  Interpretation.  The 
proposed  rule  change  amends  section  4 
and  the  appendix  to  the  Interpretation  to 
clarify  the  application  of  the 
reimbursement  rate  to  the  additional 
material  required  to  be  forwarded. 

III.  Conclusion 

Having  reviewed  the  proposed  rule 
change,  the  Commission  believes  the 
proposed  amendments  are  consistent 
with  and  further  the  goals  of  the  Act  for 
the  reasons  which  follow.  First  we 
believe  that  by  requiring  NASD 
members  to  forward  additional  material 
as  proposed,  investors  will  be  aided  in 
evaluating  the  character  of  the  securities 
they  bold  and  in  their  ability  to  act  upon 
the  rights  and  responsibilities  that 
accompany  ownership  of  such  stock. 
Furthermore,  we  are  of  the  opinion  that 
the  broadened  standard  imposed  on 
NASD  members  for  fowarding  corporate 
correspendence  will  be  of  mutual 
benefit  of  NASDAQ  companies  and 
their  respective  shareholders.  The  rule 
change  will  enable  NASDAQ  companies 
to  apprise  stockholders  of  such  options 
as  dividend  reinvestment  programs  by 
furnishing  such  mailings  to  NASD 
members  for  forwarding  to  stockholders. 
These  amendments,  we  believe,  are  vital 
safeguards  for  assuring  that  the 
beneficial  owners  of  stock  receive  all 
essential  communications  and 


disclosiu-es  requested  by  NASDAQ 
companies  to  be  forwarded.  Finally, 
because  these  amendments  will  prevent 
the  unwarranted  discrimination  in 
information  provided  to  investors  by 
creating  a  uniform  level  of  service  to 
NASD  members  forwarding  information 
to  the  beneficial  owners  of  stock,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  %vith  the 
requirements  of  the  Act.  specifically 
section  15A(b)(6).  which  requires  that 
the  rules  of  a  registered  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  practices, 
promote  just  and  equitable  principles  of 
trade,  provide  for  an  equitable 
allocation  of  fees,  and,  in  general,    , 
protect  investors  and  the  publia 

//  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved.  This  rule  change  shall  become 
effective  within  45  days  of  this  order. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
{FR  Doc.  91-18858  FUed  8-7-91;  8:45am] 
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IRel.  No.  IC-18259;  812-7682] 
CoreFunds,  Inc.;  Application 

August  2. 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  CoreFunds.  Inc. 
("CoreFunds").  all  other  registered 
investment  companies  distributed  or 
advised  now  or  in  the  future  by  Fairfield 
Group.  Inc.  ("Fairfield").  CoreStates 
Investment  Advisers.  Inc.  ("CoreStates 
Advisers"),  or  one  of  Fairfield's  or 
CoreStates  Advisers'  a^iliates  as 
defined  in  section  2(a)(3)  of  the  Act 
(Corefunds  and  such  other  registered 
investment  companies  are  sometimes 
referred  to  herein  collectively  as  the 
"Funds").  Fairfield,  and  CoreStates 
Advisers.  The  Funds.  Fairfield,  and 
CoreStates  Advisers  are  sometimes 
collectively  referred  to  herein  as  the 
"Applicants." 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  6(c)  from 
sections  18(f).  18(g).  and  18(i). 
SUMMARY  Of  APPLlCATKMi:  Applicants 
seek  a  conditional  order  pursuant  to 
section  6{c)  of  the  Act  to  permit  the 
issuance  and  sale  of  multiple  classes  of 
securities  representing  interests  in  some 


or  all  of  the  Funds'  existing  and  future 
investment  portfolios.  The  classes 
would  be  identical  in  all  respects  except 
for  differences  relating  to  distribution 
expenses,  shareholder  service  plan 
expenses,  dividend  payments,  and  net 
asset  value  as  a  result  of  differing  rule 
12b-l  or  shareholder  service  plan  fees 
end  transfer  agency  expenses  allocated 
to  specific  classes  of  shares,  voting 
rights,  certain  exchange  privileges  and 
the  designation  of  each  class  of  shares 
of  a  portfolio. 

FiUNO  date:  The  application  was  filed 
on  February  13. 1991  and  was  amended 
on  March  18, 1991.  April  1. 1991.  July  8. 

1991,  and  July  12. 1991. 

HEARING  OR  NOTIFICATION  OF  HEARINO: 

An  order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  27, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

addresses:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants:  CoreFunds  or  Fairfield.  200 
Gibraltar  Road.  Horsham.  Pennsylvania 
19044;  CoreStates  Advisers.  PNB 
Euilding.  Broad  and  Chestnut  Streets. 
Philadelphia.  Pennsylvania  19101. 

FOR  FURTHER  INFORMATION  CONTACT 

Elizabeth  G.  Ostennan,  Staff  Attorney. 
at  (202)  504-2524,  or  Jeremy  N. 
Rubenstein,  Assistant  Director,  at  (202) 
272-3023  (Division  of  Investment 
Management  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  CoreFunds  is  an  open-end 
management  investment  company, 
registered  under  the  Act  that  is 
authorized  to  issue  multiple  classes  of 
shares  representing  interests  in  separate 
investment  portfoUos  ("Portfohos"). 

2.  Fairfield  a  registered  broker-dealer, 
serves  as  CoreFunds'  distributor  and 
administrator.  CoreStates  Advisers,  a 
wholly-owned  subsidiary  of  CoreStates 
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Bank.  N.A.^  which  is  in  turn  a  wholly- 
owned  subsidiary  of  CoreStates 
Financial  Corp  ("CoreStates  Corp"),  acts 
as  investment  adviser  to  CoreFunds. 

3.  CoreFunds'  shares  currently  are 
sold  to  banks  affiliated  with  CoreStates 
Corp..  other  financial  institutions  such 
as  banks  and  broker-dealers,  and 
institutional  investors  acting  on  behalf 
of  certain  customers.  Financial 
institutions  to  which  shares  are  sold 
typically  act  in  a  fiduciary,  agency  or 
custodial  capacity.'  In  addition,  shares 
may  be  sold  to  retail  investors. 

4.  Shares  of  each  Portfolio  currently 
are  offered  at  net  asset  value  without  a 
sales  load  or  redemption  charge, 
although  financial  Institutions  holding 
shares  for  customer  accounts  may 
charge  customers  for  services  provided 
in  connection  with  the  purchase  or 
redemption  of  shares.  Applicants  seek 
an  exemptive  order  from  the  SEC 
permitting  the  Funds  to  offer  multiple 
classes  of  shares  representing  differing 
interests  in  some  or  all  of  the  Funds' 
existing  and  future  Portfolios.  Under  the 
proposed  arrangement,  each  share  in  a 
particular  Portfolio,  regardless  of  class, 
would  represent  an  equal  pro  rata 
interest  in  such  Portfolio  and  would 
have  identical  voting,  dividend, 
liquidation,  and  other  rights,  except  for: 
(a)  The  amount  and  type  of  fees 
permitted  by  different  distribution  plans 
adopted  pursuant  to  rule  12b-l  under 
the  Act  ("12b-l  Plans")  and  related 
distribution  agreements  or  the  amount 
and  type  of  fees  permitted  by  non-rule 
12b-l  shareholder  service  plans  (the 
"Shareholder  Service  Plans")  and 
related  agreements,  (b)  voting  rights 
with  respect  to  12b-l  Plans,  (c)  the 
impact  of  any  incremental  transfer 
agency  fees  directly  attributable  to  a 
particular  class  of  shares  and  any  other 
incremental  expenses  allocated  on  a 
class  basis  which  are  specifically 
approved  by  the  SEC  pursuant  to  an 
amended  exemptive  order  ("Class 
Expenses"),  (d)  any  differences  in 
dividends  and  net  asset  value  resulting 
from  different  fees  under  a  I2t>-1  Plan  or 
Shareholder  Service  Plan  and  Class 
Expenses,  (e)  exchange  privileges,  and 
(f)  the  designation  of  classes.  The 
investment  objectives,  policies  and 
limits,  and  all  other  rights  and  fees 
(including  advisory  fees)  will  be 


'  A  fiduciary  account  generally  is  one  in  which  a 
finandal  institution  has  discretionary  investment 
authority.  An  agency  account  geneialiy  is  one  in 
which  the  fmancial  institutjon  is  investing  upon  the 
instruction  of  another  party  because  the  institution 
does  not  possess  investment  discretion.  A  custodial 
account  generally  is  one  (n  which  the  primary  role 
of  the  financial  inatitution  ia  to  act  as  cuatodian  of 
ussets. 


identical  for  all  classes  of  a  particular 
Portfolio. 

5.  CoreFunds  expects  to  offer  four 
different  classes  of  shares,  as  described 
herein.  In  addition,  other  classes  of  the 
Funds'  existing  and  future  Portfolios 
may  be  offered  &om  time  to  time  in 
connection  with  12b-l  Plans  or 
Shareholder  Service  Plans  which  may 
differ  from  the  plans  described  herein, 
or  with  no  distribution  plan  or  payments 
at  all.  Any  such  classes  would,  however, 
comply  with  all  representations  and 
conditions  contained  herein. 

6.  Class  A  Shares  '  will  be  identical  to 
the  shares  currently  offered  by 
CoreFunds.  Class  A  will  not  adopt  a 
12b-l  Plan  or  pay  any  rule  12b-l 
distribution  expenses.  Class  A  Shares 
will  be  sold  and  redeemed  without  any 
sales  load  or  redemption  charge 
imposed  by  a  Fund,  although  financial 
institutions  holding  Class  A  Shares  for 
customer  accounts  may  charge 
customers  for  services  provided  in 
connection  with  the  purchase  or 
redemption  of  Class  A  Shares.  Class  A 
Shares  will  be  offered  primarily  to 
institutions  affiliated  with,  and 
subsidiary  banks  of.  CoreStates  Corp. 
Shares  also  may  be  offered  in  the  future 
to  other  institutions  satisfying  certain 
substantial  minimum  investment 
requirements  and  institutions  which  act 
as  an  investment  adviser  to  the  Portfolio 
in  which  they  are  investing. 

7.  Class  B  Shares  will  be  identical  to 
Class  A  Shares,  except  that  Class  B  will 
be  subject  to  a  12b-l  Plan  and  related 
distribution  agreement  which  will 
provide  that  the  Fund  will  reimburse  the 
distributor  for  certain  expenses  as 
provided  in  a  budget  approved  annually 
and  reviewed  quarterly  by  the  board  of 
directors.  The  expenses  subject  to 
reimbursement  are  limited  to:  (a)  The 
cost  of  preparing,  producing  and 
delivering  prospectuses,  shareholder 
reports,  sales  literature  and  other 
materials  for  distribution  to  potential 
shareholders;  (b)  advertising;  and  (c) 
expenses  incurred  in  connection  with 
the  promotion  and  sale  of  the  Fund's 
shares,  including  the  distributor's 
expenses  for  travel,  communication  and 
compensation  and  benefits  of  sales 
personnel  (collectively.  "Distribution 
Expenses").  The  12b-l  Plan  will  limit 
the  annual  distribution  budget  and 
expenditures  under  the  budget  to  a 
maximum  of  .25%  of  the  average  daily 
net  assets  of  the  class  or  such  other  limit 
as  may  be  approved  by  the 
shareholders.  Class  B  Shares  will  be 


*  Each  class  described  herein  may  not  be  o^ered 
by  each  Portfolio.  Accordingly,  the  alphabetical 
deaignationa  uaed  herein  are  not  necesaarily  those 
that  will  be  used  by  a  specific  Portfolio. 


offered  for  purchase  only  by  or  through 
financial  institutions, 

8.  Class  C  Shares  will  be  identical  to 
Class  A  Shares  and  Class  B  Shares. 
except  that  Class  C  will  be  subject  to  a 
modified  12b-l  Plan  and  related 
distribution  agreement.  The  modified 
12b-l  Plan  and  related  distribution 
agreement  will  be  identical  to  the  Class 
B  12b-l  Plan,  except  that  Class  C  Shares 
will  be  required  to  pay  the  distributor  an 
additional  distribution  fee  equal  to  .25% 
of  the  average  daily  net  assets  of  the 
class.  The  distributor  is  authorized  to 
pay  all  or  any  part  of  the  fees  derived 
from  these  payments  as  distribution- 
related  service  payments  to  financial 
institutions  which  enter  into  shareholder 
servicing  agreements  (the  "Distribution 
Service  Agreements")  with  the 
distributor.  Such  financial  institutions 
will  provide  Account  Administration 
Services,  as  defined  below,  to  Class  C 
customer  accounts  under  the 
Distribution  Service  Agreements.  No 
service  payments  will  be  made  to 
financial  institutions  with  respect  to  any 
amounts  that  are  invested  for  the 
institution's  own  account.  Class  C 
Shares  will  be  offered  for  purchase  only 
by  or  through  financial  institutions. 

9.  Class  D  Shares  will  be  identical  to . 
Class  A.  Class  B  and  Class  C  Shares, 
except  that  Class  D  Shares  will  be 
offered  to  retail  investors  for  purchase 
at  net  asset  value  plus  a  front-end  sales 
load,  which  will  not  exceed  5%  of  the 
offering  price.  Class  D  will  be  subject  to 
a  12b-l  Plan  and  related  distribution 
agreement  on  terms  similar  to  those  of 
the  12b-l  Plan  and  related  distribution 
agreement  to  which  Class  B  is  subject. 
As  permitted  by  section  22(d)  of  the  Act 
and  rule  22c-l  thereunder,  the  sales  load 
will  be  waived  in  connection  with 
investments  by  certain  persons  and  in 
respect  of  certain  transactions  and  also 
will  be  subject  to  reduction  for  large 
purchases  and  purchases  under  rights  of 
accumulation  and  letters  of  intent. 

10.  The  distributor  will  provide 
distribution-related  administrative 
services  to  Class  A.  Class  B.  and  Class 
D  Shares.  Such  services  shall  include: 
(a)  Establishing  and  maintaining 
customer  accounts  and  records;  (b) 
aggregating  and  processing  purchase 
and  redemption  requests  from  customers 
and  placing  net  purchase  and 
redemption  orders  with  the  distributor; 
(c)  automatically  investing  customer 
account  cash  balances;  (d)  providing 
periodic  statements  to  customers;  (e) 
arranging  for  bank  wires:  (f)  answering 
routine  customer  inquiries  concerning 
investments  in  the  shares  offered  in 
connection  with  the  12b-l  Plans  and 
agreements,  if  applicable;  (g)  assisting 


customers  in  changing  divide 
account  designations  and  adc 
performing  sub-accounting  fu 
processing  dividend  payment 
Fund  on  behalf  of  customers; 
forwarding  certain  sharehold 
communications  from  a  Fund 
proxies,  shareholder  reports  i 
dividend,  distribution  and  ta: 
to  customers  (collectively,  "fi 
Administration  Services").  Tl 
distributor  will  not  provide  A 
Administration  Services  to  H 
beneficial  owners  of  class  C  ' 
directly.  Instead,  those  servic 
provided  to  such  beneficial  o 
the  applicable  financial  insti< 
pursuant  to  a  Distribution  Se 
Agreement. 

11.  Currently,  Portfolio  sha 
exchanged  without  charge  oi 
commission  for  shares  in  anc 
Portfolio.  Under  the  proposec 
arrangement,  if  a  Fund  issuei 
classes  of  shares  in  one  PortJ 
of  a  class  of  a  Portfolio  will  I 
exchanged  only  for  shares  oi 
class  of  another  Portfolio. 

12.  The  adoption  and  imph 
of  a  12b-l  Plan  or  Sharehold 
Plan  by  a  Fund  in  relation  to 
Portfolios  and  classes  is  indc 
and  not  conditioned  upon,  th 
or  implementation  of  such  a 
or  any  other  Fund  in  relation 
other  Portfolio  and  class.  Thi 
payments  made  pursuant  to 
Plan  or  Shareholder  Service 
vary  based  upon  an  indepen 
determination  by  the  board  ( 
of  a  Fund.  Each  12b-l  Plan  ii 
approval  by  the  shareholder 
affected  class.  No  Fund  will 
12b-l  fees  charged  to  one  cL 
Portfolio  to  support  the  marl 
other  class  of  shares  within 
Portfolio  or  any  other  Portfoi 
exception  of  voting  rights,  th 
protections  provided  pursua 
12b-l  to  shareholders  adopt 
Plan  will  be  provided  to  sha 
a  class  adopting  a  Shareholc 
Plan  also.  Under  a  Shareholi 
Plan,  the  distributor  may  enl 
agreements  with  financial  in 
provide  administrative  servi 
customer  accounts.  Such  sei 
be  substantially  similar  to  tl 
Administration  Services  des 
above. 

13.  Each  class  of  shares  o) 
will  bear,  pro  rata  with  ever 
of  shares  of  such  Portfolio,  e 
expenses  (except  Class  Expi 
covered  by  the  12b-l  Plans  i 
Shareholder  Service  Plans,  i 
Portfolio  expenses  will  be  a! 
each  class  of  shares  of  a  Poi 
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offered  for  purchase  only  by  or  through 
fmancial  institutions, 

8.  Class  C  Shares  will  be  identical  to 
Class  A  Shares  and  Class  B  Shares, 
except  that  Class  C  will  be  subject  to  a 
modified  12b-l  Plan  and  related 
distribution  agreement.  The  modified 
12b-l  Plan  and  related  distribution 
agreement  will  be  identical  to  the  Class 
B  12b-l  Plan,  except  that  Class  C  Shares 
will  be  required  to  pay  the  distributor  an 
additional  distribution  fee  equal  to  .25% 
of  the  average  daily  net  assets  of  the 
class.  The  distributor  is  authorized  to 
pay  all  or  any  part  of  the  fees  derived 
from  these  payments  as  distribution- 
related  service  payments  to  financial 
institutions  which  enter  into  shareholder 
servicing  agreements  (the  "Distribution 
Service  Agreements")  with  the 
distributor.  Such  Hnancial  institutions 
will  provide  Account  Administration 
Services,  as  defmed  below,  to  Class  C 
customer  accounts  under  the 
Distribution  Service  Agreements.  No 
service  payments  will  be  made  to 
financial  institutions  with  respect  to  any 
amounts  that  are  invested  for  the 
institution's  own  account.  Class  C 
Shares  will  be  offered  for  purchase  only 
by  or  through  financial  institutions. 

9.  Class  D  Shares  will  be  identical  to 
Class  A,  Class  B  and  Class  C  Shares, 
except  that  Class  D  Shares  will  be 
offered  to  retail  investors  for  purchase 
at  net  asset  value  plus  a  front-end  sales 
load,  which  will  not  exceed  5%  of  the 
offering  price.  Class  D  will  be  subject  to 
a  12b-l  Plan  and  related  distribution 
agreement  on  terms  similar  to  those  of 
the  12b-l  Plan  and  related  distribution 
agreement  to  which  Class  B  is  subject. 
As  permitted  by  section  22(d)  of  the  Act 
and  rule  22c-l  thereunder,  the  sales  load 
will  be  waived  in  connection  with 
investments  by  certain  persons  and  in 
respect  of  certain  transactions  and  also 
will  be  subject  to  reduction  for  large 
purchases  and  purchases  under  rights  of 
accumulation  and  letters  of  intent. 

10.  The  distributor  will  provide 
distribution-related  administrative 
services  to  Class  A.  Class  B,  and  Class 
D  Shares.  Such  services  shall  include: 
(a)  Establishing  and  maintaining 
customer  accounts  and  records;  (b) 
aggregating  and  processing  purchase 
and  redemption  requests  from  customers 
and  placing  net  purchase  and 
redemption  orders  with  the  distributor: 
(c)  automatically  investing  customer 
account  cash  balances;  (d)  providing 
periodic  statements  to  customers:  (e) 
arranging  for  bank  wires:  (f)  answering 
routine  customer  inquiries  concerning 
investments  in  the  shares  offered  in 
connection  with  the  12b-l  Plans  and 
agreements,  if  applicable:  (g)  assisting 


customers  in  changing  dividend  options, 
account  designations  and  addresses;  (h) 
performing  sub-accounting  functions:  (i) 
processing  dividend  payments  from  a 
Fund  on  behalf  of  customers:  and  (j) 
forwarding  certain  shareholder 
communications  from  a  Fund  (such  as 
proxies,  shareholder  reports  and 
dividend,  distribution  and  tax  notices) 
to  customers  (collectively.  "Account 
Administration  Services").  The 
distributor  will  not  provide  Account 
Administration  Services  to  the 
beneficial  owners  of  class  C  Shares 
directly.  Instead,  those  services  will  be 
provided  to  such  beneficial  owners  by 
the  applicable  financial  institution 
pursuant  to  a  Distribution  Service 
Agreement. 

11.  Currently,  Portfolio  shares  may  be 
exchanged  without  charge  or 
commission  for  shares  in  another 
Portfolio.  Under  the  proposed 
arrangement  if  a  Fund  issues  multiple 
classes  of  shares  in  one  Portfolio,  shares 
of  a  class  of  a  Portfolio  will  be 
exchanged  only  for  shares  of  the  same 
class  of  another  Portfolio. 

12.  The  adoption  and  implementation 
of  a  12b-l  Plan  or  Shareholder  Service 
Plan  by  a  Fund  in  relation  to  any  of  its 
Portfolios  and  classes  is  independent  of. 
and  not  conditioned  upon,  the  adoption 
or  implementation  of  such  a  plan  by  that 
or  any  other  Fund  in  relation  to  any 
other  Portfolio  and  class.  The  level  of 
payments  made  pursuant  to  a  12b-l 
Plan  or  Shareholder  Service  Plan  may 
vary  based  upon  an  independent 
determination  by  the  board  of  directors 
of  a  Fund.  Each  12b-l  Plan  is  subject  to 
approval  by  the  shareholders  of  the 
affected  class.  No  Fund  will  use  rule 
12b-l  fees  charged  to  one  class  within  a 
Portfolio  to  support  the  marketing  of  any 
other  class  of  shares  within  that 
Portfolio  or  any  other  Portfolio.  With  the 
exception  of  voting  rights,  the 
protections  provided  pursuant  to  rule 
12b-l  to  shareholders  adopting  a  12b-l 
Plan  will  be  provided  to  shareholders  of 
a  class  adopting  a  Shareholder  Service 
Plan  also.  Under  a  Shareholder  Service 
Plan,  the  distributor  may  enter  into 
agreements  with  financial  institutions  to 
provide  administrative  services  to 
customer  accounts.  Such  services  would 
be  substantially  similar  to  the  Account 
Administration  Services  described 
above. 

13.  Each  class  of  shares  of  a  Portfolio 
will  bear,  pro  rata  with  ever>'  other  class 
of  shares  of  such  Portfolio,  all  Portfolio 
expenses  (except  Class  Expenses)  not 
covered  by  the  12b-l  Plans  and 
Shareholder  Service  Plans.  Such 
Portfolio  expenses  will  be  allocated  to 
each  class  of  shares  of  a  Portfolio  based 


upon  the  net  assets  of  each  individual 
class  of  shares.  Investment  income, 
including  amortization  of  discount  and 
premium,  where  apphcable.  also  will  be 
allocated  to  each  class  of  shares  of  a 
Portfolio  based  on  its  percentage  of  the 
total  net  assets. 

14.  The  expenses  incurred  pursuant  to 
the  12b-l  Plan  or  Shareholder  Service 
Plan  of  a  particular  class  will  be  borne 
solely  by  that  class.  Dividends  payable 
to  the  holders  of  shares  of  each  such 
class  will  reflect  differences  resulting 
from  the  different  fees  under  a  12b-l 
Plan  or  Shareholder  Service  Plan  and 
incremental  transfer  agency  and  other 
Class  Expenses  borne  by  that  class. 
Accordingly,  dividends  distributed  to 
shareholders  of  one  class  may  differ 
from  the  dividends  distributed  to 
shareholders  of  any  other  class  within 
the  same  Portfolio.  Classes  of  Portfolios 
which  are  not  money  market  funds  may 
have  different  net  asset  values  per  share 
between  dividend  declaration  dates 
because  expenses  will  be  accrued  at 
different  rates  for  those  respective 
classes  and  because  of  the  different  fees 
charged  to  each  such  class  under  a  12b^ 
1  Plan  or  Shareholder  Service  Plan.  The 
methodology  and  procedures  used  to 
calculate  the  net  asset  value  of  each 
class  of  a  Portfolio  will  be  identical. 

Applicants'  Legal  Arguments 

1.  Applicants  assert  that  the  proposed 
multiple  class  structure  will  enable  each 
Portfolio  to  reflect  more  precisely  the 
different  costs  and  related 
administrative  expense  incurred  in 
connection  with  making  sales  to.  and 
servicing  the  accounts  of,  different 
categories  of  investors. 

2.  Applicants  request  an  exemptive 
order  under  section  6(c)  to  permit  the 
proposed  creation,  issuance  and  sale  of 
multiple  classes  of  shares  representing 
interests  in  each  of  a  Fund's  Portfolios  to 
the  extent  that  such  issuance  and  sale 
might  (a)  be  deemed  to  result  in  a 
"senior  security"  within  the  meaning  of 
section  lB(g]  of  the  Act,  (b)  be 
prohibited  by  section  18(f)(1),  and  (c) 
violate  the  equal  voting  provisions  of 
section  18(i). 

3.  Applicants  assert  that  the  requested 
relief  does  not  present  the  concerns  that 
section  18  was  designed  to  address.  The 
proposed  arrangement  does  not  involve 
borrowings,  affect  any  Fund's  existing 
assets  or  reserves,  or  increase  the 
speculative  character  of  any  Portfolio's 
shares.  The  proposed  capital  structure 
will  not  induce  any  group  of 
shareholders  to  invest  in  risky  securities 
to  the  detriment  of  any  other  group  of 
shareholders  because  the  investment 
risks  will  be  borne  equally  by  all 
shareholders. 


4.  Applicants  state  that  mutuaUty  of 
risk  will  be  preserved  with  respect  to  all 
shares  in  a  portfolio  because  (a)  all 
shares  will  be  redeemable  at  any  time, 
and  (b)  no  class  of  shares  will  have  any 
distribution  or  liquidation  preferences 
with  respect  to  particular  assets  and  no 
class  will  be  protected  by  any  special 
reserve  or  other  account. 

5.  Applicants  also  state  that  insiders 
will  not  be  able  to  manipulate  expenses 
and  profits  among  the  classes  of  shares 
because  no  Fund  or  Portfolio  is 
organized  in  a  pyramid  fashion,  all 
classes  will  have  equal  voting  rights 
with  other  classes  within  the  same 
portfolio,  except  that  Class  B  Shares, 
Class  C  Shares  and  Class  D  Shares  will 
have  exclusive  voting  rights  regarding 
their  12b-l  Plans  and  all  expenses  and 
profits  of  a  Portfolio,  except  expenses 
incurred  pursuant  to  a  12b-l  Plan  or 
Shareholder  Service  Plan  and  Class 
Expenses,  will  be  allocated  pro  rata  to 
each  class  of  the  Portfolio  based  on  the 
net  assets  of  such  individual  class  of 
shares.  The  danger  that  a  complex 
capital  structure  may  shift  control  to 
those  without  equity  or  other  investment 
is  not  present. 

6.  Applicants  argue  that  the  proposed 
arrangement  raises  no  valuation 
concerns  because  all  classes  of  shares 
have  pro  rata  interests  in  the  same  pool 
of  assets.  Moreover,  applicants  will 
implement  steps  to  ensure  that  the 
respective  performance  data  of  a 
Portfolio's  classes  are  fairly  disclosed  in 
the  relevant  prospectus  and  shareholder 
reports. 

7.  Applicants  assert  that  the  proposed 
arrangement  would  permit  a  Fund  to 
facilitate  the  distribution  of  its  securities 
and  expands  the  scope  and  depth  of 
administrative  services  without 
assuming  excessive  organizational, 
legal,  administrative,  accounting  and 
bookkeeping  costs  or  unnecessary 
investment  risks.  It  also  would  permit 
each  Fund  to  save  organizational  and 
other  continuing  costs  associated  with 
establishing  a  separate  portfolio  for 
each  class  of  shares.  Moreover,  all 
shareholders,  regardless  of  class,  may 
benefit  to  the  extent  that  (a)  the  pro  rata 
operating  expenses  per  share  are  lower 
due  to  economies  of  scale  and  spreading 
fixed  costs  over  a  larger  asset  base,  and 
(b)  a  larger  pool  of  assets  better  enables 
the  investment  adviser  to  achieve 
investment  objectives,  including 
portfolio  diversification. 

8.  Apphcants  submit  that  allocation  of 
expenses  relating  to  12b-l  Plans  and 
Shareholder  Service  Plans,  as  described 
herein,  and  allocation  of  voting  rights 
relating  to  rule  12b-l.  as  described 
herein,  is  equitable  and  would  not 
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discriminate  against  any  group  of 
shareholders.  Investors  purchasing 
shares  in  a  particular  class  and 
receiving  the  services  provided  under  a 
12b-l  Plan  or  Shareholder  Service  Plan 
would  bear  the  costs  associated  with 
those  services.  Investors  receiving 
services  provided  under  a  12b-l  Plan 
would  enjoy  exclusive  shareholder 
voting  rights  with  respect  to  matters 
affecting  such  plan. 

Conditions  to  Relief 

If  the  requested  relief  is  granted, 
applicants  agree  to  the  following 
conditions: 

1.  Each  class  of  shares  will  represent 
interesis  in  the  same  portfolio  of 
investments  of  a  Portfolio  and  will  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences 
between  classes  of  shares  of  the  same 
Portfolio  will  relate  solely  to:  (a)  The 
impact  of  the  disproportionate  payments 
under  the  respective  12b-l  Plans  and 
Distribution  Service  Agreements,  and 
under  any  Shareholder  Service  Plans 
and  shareholder  services  agreements, 
any  incremental  transfer  agency  fees 
directly  attributable  to  a  particular  class 
of  shares,  and  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  which  shall  be  approved  by  the 
SEC  pursuant  to  an  amended  order,  (b) 
voting  rights  on  matters  which  pertain  to 
tiie  12b-l  Plans,  (c)  certain  exchange 
privileges,  and  (d)  the  designation  of 
each  class  of  shares  of  a  Portfolio. 

2.  The  board  of  directors  of  a  Fund, 
including  a  majority  of  the  independent 
directors,  will  approve  the  offering  of 
different  classes  of  shares  (the  "Multi- 
Class  System").  The  minutes  of  the 
meetings  of  the  dirctors  of  the  Fund 
regarding  the  deUberations  of  the 
directors  with  respect  to  the  approvals 
necessary  to  implement  the  Multi-Class 
System  will  reflect  in  detail  the  reasons 
for  the  directors'  determination  that  the 
proposed  Multi-Class  System  is  in  the 
best  interests  of  both  the  Fund  and  its 
shareholders. 

3.  On  an  ongoing  basis,  the  directors 
of  a  Fund,  pursuant  to  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Portfolio 
for  the  existence  of  any  material 
conflicts  among  the  interests  of  the 
various  classes  of  shares.  The  directors 
of  a  Fund,  including  a  majority  of  the 
independent  directors,  shall  take  such 
action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop.  The  adviser  and  the  distributor 
of  a  Fund  shall  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  directors.  If  a  conflict 
arises,  the  adviser  and  the  distributor  of 


a  Fund,  at  their  own  cost,  will  remedy 
such  conflicts,  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

4.  Any  12b-l  Plan  adopted  or 
amended  to  permit  the  assessment  of  a 
rule  12b-l  fee  on  any  class  of  shares 
which  has  not  had  its  12b-l  Plan 
approved  by  the  public  shareholders  of 
that  class  will  be  submitted  to  the  public 
shareholders  of  such  class  for  approval 
at  the  next  meeting  of  shareholders  after 
the  initial  issuance  of  the  class  of 
shares.  Such  meeting  is  to  be  held  within 
1 8  months  of  the  date  that  the 
registration  statement  relating  to  such 
class  first  becomes  effective  or,  if 
applicable,  the  date  that  the  amendment 
to  the  registration  statement  necessary 
to  offer  such  shares  first  becomes 
effective. 

5.  Any  Shareholder  Service  Plan  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  will  not  enjoy  the  voting 
rights  specified  in  rule  I2l>-1.  In 
evaluating  the  Shareholder  Service  Plan 
and  related  agreements,  the  directors 
will  specifically  consider  whether  (a)  the 
Shareholder  Service  Plan  and  related 
agreements  are  in  the  best  interests  of 
the  applicable  classes  and  their 
respective  shareholders,  (b)  the  services 
to  be  performed  pursuant  to  the 
Shareholder  Service  Plans  are  required 
for  the  operation  of  the  applicable 
classes,  (c)  the  ser\'ice  organizations  can 
provide  services  at  least  equal,  in  nature 
and  quality,  to  those  provided  by  others, 
including  the  Fund,  providing  similar 
services,  and  (d)  the  fees  for  such 
services  are  fair  and  reasonable  in  light 
of  the  usual  and  customary  charges 
made  by  other  entities,  especially  non- 
affiliated entities,  for  services  of  the 
same  nature  and  quality. 

6.  Each  Distribution  Service 
Agreement  entered  into,  and  each 
shareholder  services  agreement  entered 
into  pursuant  to  a  Shareholder  Service 
Plan,  will  contain  a  representation  by 
the  service  provider  that  any 
compensation  payable  to  the  service 
provider  in  connection  with  the 
investment  of  its  customers'  assets  in  a 
class  (a)  will  be  disclosed  by  it  to  its 
customers,  (b)  wiU  be  authorized  by  its 
customers,  and  (c)  will  not  result  in  an 
excessive  fee  to  the  service  provider. 

7.  Each  Distribution  Service 
Agreement  will  provide  that,  in  the 
event  an  issue  pertaining  to  the  12b-l 
Plan  is  submitted  for  shareholder 
approval,  the  service  provider  will  vote 
any  shares  held  for  its  own  account  in 
the  same  proportion  as  the  vote  of  those 


shares  held  for  its  customers'  arrounta. 
Any  shareholder  services  agreement 
entered  into  pursuant  to  a  Shareholder 
Service  Plan  will  provide  that,  in  the 
event  an  issue  pertaining  to  the 
Shareholder  Service  Plan  is  submitted 
for  shareholder  approval,  the  service 
provider  will  vote  any  shares  held  for  its 
own  account  in  the  same  proportion  as 
the  vote  of  these  shares  held  for  its 
customers'  accounts. 

8.  The  directors  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  the  12b-l 
Plans  and  the  Distribution  Service 
Agreements  and  under  any  Shareholder 
Service  Plans  and  agreements 
thereunder  complying  with  paragraph 
(b)(3)(ii)  of  rule  12b-l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  servicing  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  not  be 
presented  to  the  directors  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors  in  the  exercise 
of  their  fiduciary  duties. 

9.  Dividends  paid  by  the  Fund  with 
respect  to  a  class  of  shares  of  a 
Portfolio,  to  the  extent  any  dividends 
are  paid,  will  be  calculated  in  the  same 
manner,  at  the  same  time,  on  the  same 
day,  and  will  be  in  the  same  amount  as 
dividends  paid  by  the  Fund  with  respect 
to  each  other  class  of  shares  in  the  same 
Portfolio,  except  that  distribution  fee 
payments  made  by  a  class  under  its  12b- 
1  Plan,  payments  under  any  Shareholder 
Service  Plans,  any  incremental  transfer 
agency  fees  directly  attributable  to  a 
particular  class  and  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  one  class  which  shall  be 
approved  by  the  SEC  pursuant  to  an 
amended  order  will  be  borne 
exclusively  by  that  class. 

10.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  the 
classes  has  been  reviewed  by  an  expert 
(the  "Expert")  who  has  rendered  a 
report  to  the  applicants,  which  has  been 
provided  to  the  staff  of  the  SEC,  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  would  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
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shares  held  for  its  customers'  arrounts. 
Any  shareholder  services  agreement 
entered  into  pursuant  to  a  Shareholder 
Service  Plan  will  provide  that,  in  the 
event  an  issue  pertaining  to  the 
Shareholder  Service  Plan  is  submitted 
for  shareholder  approval,  the  service 
provider  will  vote  any  shares  held  for  its 
own  account  in  the  same  proportion  as 
the  vote  of  these  shares  held  for  its 
customers'  accounts. 

8.  The  directors  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  the  12b-l 
Plans  and  the  Distribution  Service 
Agreements  and  under  any  Shareholder 
Service  Plans  and  agreements 
thereunder  complying  with  paragraph 
(b)(3)(ii)  of  rule  12b-l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  distribution  or  servicing  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  not  be 
presented  to  the  directors  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors  in  the  exercise 
of  their  fiduciary  duties. 

9.  Dividends  paid  by  the  Fund  with 
respect  to  a  class  of  shares  of  a 
Portfolio,  to  the  extent  any  dividends 
are  paid,  will  be  calculated  in  the  same 
manner,  at  the  same  time,  on  the  same 
day,  and  will  be  in  the  same  amount  as 
dividends  paid  by  the  Fund  with  respect 
to  each  other  class  of  shares  in  the  same 
Portfolio,  except  that  distribution  fee 
payments  made  by  a  class  under  its  12b- 
1  Plan,  payments  under  any  Shareholder 
Service  Plans,  any  incremental  transfer 
agency  fees  directly  attributable  to  a 
particular  class  and  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  one  class  which  shall  be 
approved  by  the  SEC  pursuant  to  an 
amended  order  will  be  borne 
exclusively  by  that  class. 

10.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  the 
classes  has  been  reviewed  by  an  expert 
(the  "Expert")  who  has  rendered  a 
report  to  the  applicants,  which  has  been 
provided  to  the  staff  of  the  SEC,  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  would  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 


appropriate  substitute  Expert  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  aiinually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Experts  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a]  and 
30(b)(1)  of  tfie  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Funds  (which 
the  Funds  agree  to  provide]  will  be 
available  for  inspection  by  the  SEC  sta^ 
upon  the  written  request  to  the  Funds 
for  such  work  papers  by  a  senior 
member  of  the  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial  Analyst, 
an  Assistant  Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  and  the  ongoing  reports  will  be 
"Special  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compliance  Tests"  as  deflned  and 
described  in  SAS  No.  44  of  the  AICPA, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

11.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions  of 
the  various  classes  of  shares  and  the 
proper  allocation  of  expenses  among  the 
classes  of  shares  and  this  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  10  above  and  will  be 
concurred  with  by  the  Expert,  or  an 
appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
10  above.  Applicants  will  take 
immediate  corrective  measures  if  this 
representation  is  not  concurred  in  by  the 
Expert  or  appropriate  substitute  Expert. 

12.  The  prospectuses  of  a  Fund  or  of 
each  class  of  a  Portfolio  will  include  a 
statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Portfolio. 

13.  The  distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 


the  Funds  to  agree  to  conform  to  such 
standards. 

14.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors  of  the  Funds  with  respect  to 
the  Multi-Class  System  will  be  set  forth 
in  guidelines  which  will  be  furnished  to 
the  directors. 

15.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads 
and  exchange  privileges  appHcable  to 
each  class  of  shares  of  a  Portfolio  in 
every  prospectus,  regardless  of  whether 
all  classes  of  shares  of  a  Portfolio  are 
offered  through  each  prospectus.  The 
Fund  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  shares  of  a 
Portfolio  in  every  shareholder  report.  To 
the  extent  any  advertisement  or  sales 
literature  describes  the  expenses  or 
performance  data  applicable  to  any 
class  of  shares  of  a  Portfolio,  it  will  also 
disclose  the  respective  expenses  and/or 
performance  data  applicable  to  all 
classes  of  shares  of  such  Portfolio.  The 
information  provided  by  applicants  for 
publication  in  any  newspaper  or  similar 
listing  of  a  Fund's  net  asset  value  and 
public  offering  price  will  present  each 
class  of  shares  of  a  Portfolio  separately. 

16.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply  SEC 
approval,  authorization  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Funds  may  make  pursuant  to  any 
12b-l  Plan,  any  Shareholder  Service 
Plan,  or  any  agreements  under  any  of 
such  plans  in  reliance  on  the  exemptive 
order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[PR  Doc.  91-18859  Filed  8-7-91: 8:45  am] 
aaima  com  mio-oi-m 

[R*l.  No.  IC-18258;  Fll«  No.  812-7713] 

The  Equitable  Ufe  AMurance  Society 
of  ttie  United  States,  et  aL 

August  2, 1991. 

agency:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 

Approval  and  Exemption  under  the 

Investment  Company  Act  of  1940  (the 

"1940  Act"). 

APPUCANTt:  The  Equitable  Life 
Assurance  Society  of  the  United  States 


("Equitable"),  Integrity  Life  Insurance 
Company  ("Integrity").  National 
Integrity  Life  Insurance  Company 
("National  Integrity")  (collectively,  the 
"Insurance  Companies"),  Separate 
Account  No.  301  of  Equitable  ("SA  301"), 
Separate  Account  A  of  Equitable  ( "SA 
A"),  Separate  Account  INA  of  Integrity 
("SA  INA "),  Separate  Account  NIA  of 
National  Integrity  ("SA  NIA") 
(collectively,  the  "Separate  Accounts"). 
Prism  Investment  Trust  ("Prism"),  The 
Equitable  Trust  ("Equitable  Trust").  The 
Hudson  River  Trust  ("Hudson  River"), 
(collectively,  the  'Trusts")  and 
Equitable  Capital  Management 
Corporation  ( "Equitable  Capital"). 

RCLCVANT  ie40  ACT  tCCTIONS:  Order 

requested  under  section  26(b)  approving 
proposed  substitutions;  order  requested 
under  section  6(c)  and/or  section  17(d) 
and  rtile  17d-l  hereunder  approving 
certain  joint  transactions:  and 
exemption  requested  under  sections  6(c) 
and/or  17(b)  from  section  17(a)  for 
certain  purchase  and  sale  transactions. 

SUMMAHY  Of  APPUCATIONS:  Applicants 
seek  orders  pursuant  to  section  26(b)  of 
the  1940  Act,  respectively  approving  the 
substitution  of  shares  of  Hudson  River 
for  shares  of  Prism  and  of  Equitable 
Trust  held  by  SA  301  and  SA  A  (the 
"Hudson  River  Substitution")  and  the 
substitution  of  shares  of  Variable 
Insurance  Products  Fund  ( "VIP  Fund  T) 
and  Variable  Insurance  Products  Ptind  II 
("VIP  Fund  11")  (together,  the  "VIP 
Funds")  for  shares  of  Prism  held  by  SA 
INA  and  SA  NIA  (the  "VIP  Funds 
Substitution")  (collectively,  the 
"Substitutions");  (2)  Applicants  that  are 
parties  to  the  Hudson  River  Substitution 
seek  an  order  pursuant  to  sections  6(c) 
and/or  17(b)  of  the  1940  Act,  granting  an 
exemption  from  section  17(a)  of  the  1940 
Act  to  permit  the  purchase  and  sale  of 
securities  and  property  between 
affiliates  in  connection  with  the  Hudson 
River  Substitution:  and  (3)  Applicants 
that  are  parties  to  the  Hudson  River 
Substitution  seek  an  order  pursuant  to 
sections  6(c)  and/or  17(d)  and  rule  17d-l 
thereunder,  approving  the  joint 
arrangement  associated  with  the 
Hudson  River  Substitution. 

RUNG  DATCS:  The  application  was  Hied 
on  April  18. 1991  and  amended  on  July 
23, 1991. 
HEARING  OR  NOTIFICATION  Of  HEARING: 

If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
applicatioa  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
August  27. 1991.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
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interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Apphcants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  Commission,  along 
with  proof  of  service  by  affidavit,  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.,  Washington.  DC  20549. 
Applicants,  c/o  Naomi  Friedland- 
VVechsler,  Esq..  The  Equitable  Life 
Assurance  Society  of  the  United  States, 
787  Seventh  Avenue.  New  York.  New 
York  10019  and  Robert  M.  Hersh.  Esq.. 
Integrity  Life  Insurance  Company,  1325 
Avenue  of  the  Americas,  New  York. 
New  York  10019. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  B.  Finck.  Attorney,  at  (202)  272- 
3045,  or  Barry  D.  Miller,  Senior  Attorney, 
at  (202)  272-3012.  Office  of  Insurance 
Products  and  Legal  Compliance 
(Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Representations  * 

1.  Equitable  is  a  mutual  life  insurance 
company  organized  under  New  York 
Law.  Integrity  is  a  stock  life  insurance 
company  organized  under  Arizona  law. 
National  Integrity,  a  wholly-owned 
subsidiary  of  Integrity,  is  a  stock  life 
insurance  company  organized  under 
New  York  Law. 

2.  The  Separate  Accounts  are 
segregated  investment  accounts 
registered  under  the  1940  Act  as  unit 
investment  trusts.  SA  301  is  used  to  fund 
benefits  under  certain  aimuity  contracts 
issued  by  Equitable  in  connection  with 
retirement  programs  that  qualify  for 
favorable  tax  treatment  under  the 
Internal  Revenue  Code  of  1986.  as 
amended  (the  "IRC").  These  group 
annuity  contracts  and  certificates  ("SA 
301  Contracts")  are  no  longer  actively 
marketed  by  Equitable.  SA  301  currently 
has  seven  investment  divisions  ("SA  301 
Investment  Divisions"),  each  of  which 
invests  exclusively  in  shares  of  a 
corresponding  investment  portfoHo 

( "Fund")  of  Prism.  Transfers  among  the 


'  Representations  made  by  the  Applicants 
throiixhout  the  application  are  made  by  each 
.'nsjrance  Company  with  regard  to  its  own 
Su'usUtution  and  not  the  Substitution  of  the  other 
Insurance  Companies  and  by  each  Trust  and  each 
o'her  Applicant  with  regard  only  to  its  own 
rnticipation  in  the  transactions  described  in  the 
appl;aitian. 


SA  301  Investment  Divisions  may  be 
made  without  charge  or  limitation  on  the 
number  of  transfers  that  may  be  made. 

3.  SA  A  is  used  to  fund  benefits  under 
group  annuity  contracts  and  certificates, 
as  well  as  individual  annuity  contracts 
issued  by  Equitable  ("SA  A  Contracts"). 
The  SA  A  Contracts  are  vehicles  for  the 
funding  of  various  retirement  benefits, 
most  of  which  qualify  for  favorable  tax 
treatment  under  the  IRC.  The  individual 
annuity  contracts  funded  through  SA  A 
are  no  longer  offered  for  sale,  although 
new  contributions  are  accepted  from 
existing  holders  of  these  contracts.  SA  A 
currently  has  five  investment  divisions 
("SA  A  Investment  Divisions"),  each  of 
which  invests  exclusively  in  shares  of  a 
corresponding  investment  portfolio  of 
Equitable  Trust.  Transfers  among  the  SA 
A  Investment  Divisions  available  under 
each  SA  A  Contract  are  permitted  at 
any  time  without  charge  or  limitation  on 
the  number  of  transfers  that  may  be 
made.  However,  under  the  SA  A 
Contracts  currently  marketed,  transfers 
into  the  Money  Market  Division  from 
any  of  the  other  SA  A  Investment 
Divisions  are  not  permitted. 

4.  SA  INA  is  used  to  fund  benefits 
under  certain  flexible  payment  variable 
annuity  group  contracts  and  certificates 
and  individual  contracts  ("SA  INA 
Contracts").  SA  INA  Contracts  are 
vehicles  for  the  funding  of  various 
retirement  benefits,  most  of  which 
qualify  for  favorable  tax  treatment 
under  the  IRC.  SA  INA  currently  has 
seven  investment  divisions  ("SA  INA 
Investment  Divisions"),  each  of  which 
invests  in  shares  of  a  corresponding 
Fund  of  Prism.  Transfers  among  the  SA 
INA  Investment  Divisions  may  be  made 
without  charge  or  limitation  on  the 
number  of  transfers  that  may  be  made. 

5.  SA  INA  is  used  to  fund  benefits 
under  certain  flexible  payment  variable 
annuity  group  contracts  and  certificates 
and  individual  contracts  ("SA  NIA 
Contracts").  SA  NIA  Contracts  are 
vehicles  for  the  funding  of  various 
retirement  benefits,  most  of  which 
quahfy  for  favorable  tax  treatment 
under  the  IRC.  SA  NIA  participants, 
together  with  SA  301.  SA  A  and  SA  INA 
participants,  are  referred  to  collectively 
as  the  "Participants."  SA  NIA  currently 
has  seven  investment  divisions  ("SA 
NIA  Investment  Divisions"),  each  of 
which  invests  in  shares  of  a 
corresponding  Fund  of  Prism.  Transfers 
among  the  SA  NIA  Investment  Divisions 
may  be  made  without  charge  or 
limitation  on  the  number  of  transfers 
that  may  be  made. 

6.  Prism  and  Equitable  Trust  are 
registered  as  open-end.  diversified 
management  investment  companies. 


Prism  currently  offers  its  shares 
exclusively  to  SA  301,  SA  INA  and  SA 
NIA  in  order  to  fund  variable  annuities. 
Shares  of  Equitable  Trust  are  currently 
being  offered  exclusively  to  SA  A  in 
order  to  fimd  variable  annuities. 
Equitable  serves  as  the  investment 
adviser  and  Equitable  Capital  serves  as 
subadviser  to  Prism  and  Equitable  Trust. 

7.  Hudson  River  is  an  open-end, 
management  investment  company, 
which  currently  offers  shares  of  its  ten 
investment  portfolios  to  separate 
accounts  of  Equitable  Variable  Life 
Insurance  Company  ("Equitable 
Variable"),  a  wholly-owned  subsidiary 
of  Equitable,  and  to  separate  accounts 
of  six  other  insurance  companies, 
including  Integrity  and  National 
Integrity,  which  are  not  affiliated  with 
Equitable. 

8.  The  VIP  Funds  are  open-end. 
diversified  management  investment 
companies.  VIP  Fund  I  has  five 
investment  portfolios  and  VIP  Fund  II 
has  two  investment  portfolios.  Shares  of 
the  VIP  Funds  are  currently  available  to 
separate  accounts  of  a  number  of 
insurance  companies,  both  affiliated  and 
unaffiliated  with  Fidelity  Management 
and  Research  Company  ("FMR ').  FMR 
serves  as  the  investment  adviser  to  the 
VIP  Funds. 

9.  Equitable,  on  its  own  behalf  as 
depositor,  and  on  behalf  of  SA  301  and 
SA  A.  proposes  to  effect  the  Hudson 
River  Substitution.  Integrity,  on  its  own 
behalf  as  depositor,  and  on  behalf  of  SA 
INA.  and  National  Integrity,  on  its  own 
behalf  as  depositor,  and  on  behalf  of  SA 
NIA.  each  propose  to  effect  the  VIP 
Funds  Substitution. 

10.  The  Substitutions  are  intended  to 
consolidate  the  assets  of  the  Prism 
Funds  and  Equitable  Trust,  eliminate 
duplicative  administrative  functions, 
and  create  the  potential  for  greater 
economies  of  scale,  more  efficient 
management  and  improved  investment 
performance. 

11.  Under  the  terms  of  the  Hudson 
River  Substitution,  all  of  the  shares  of 
Prism's  Money  Market,  Common  Stock. 
Bond.  Balanced,  Aggressive  Stock, 
Global  and  High  Yield  Funds  held  by  SA 
301  will  be  replaced,  respectively,  by 
shares  of  Hudson  River's  Money 
Market.  Common  Stock,  Intermediate 
Government  Securities.  Balanced, 
Aggressive  Stock.  Global  and  High  Yield 
Portfolios.  In  addition,  the  shares  of 
Equitable  Trust's  Money  Market.  Stock. 
Bond.  Balanced  and  Aggressive  Stock 
Portfolios,  all  of  which  are  held  by  SA 
A.  will  be  replaced,  respectively,  by 
shares  of  Hudson  River's  Money 
Market.  Common  Stock.  Intermediate 


Government  Securities.  Balai 
Aggressive  Stock  Portfolios. 

12.  Under  the  terms  of  the  ^ 
Substitution,  shares  of  the  Eq 
Income,  Money  Market,  Grov 
Overseas  Portfolios  of  VIP  Fi 
be  substituted,  respectively,  I 
of  the  Common  Stock.  Monej 
Aggressive  Stock  and  Global 
Prism  held  by  SA  INA  and  Si 
Shares  of  the  Asset  Manager 
VIP  Fund  II  will  be  substitute 
shares  of  the  Balanced  Fund 
held  by  SA  INA  and  SA  NIA 
the  Investment  Grade  Bond  F 
VIP  Fund  n  will  be  substitute 
shares  of  the  Bond  and  High 
Funds  of  Prism  held  by  SA  I^ 
NL\. 

13.  Shortly  after  the  filing  c 
application  with  the  Commis 
Insurance  Companies  will  su 
amend  the  respective  prospe 
their  Separate  Accounts  to  n 
respective  Substitutions.  Wit 
days  after  the  Substitutions. 
Insurance  Companies  will  se 
Participants  in  each  of  the  Se 
Accounts  a  written  notice,  w 
identify  the  portfolios  that  hi 
eliminated  and  the  portfolios 
been  substituted,  together  wi 
prospectus  for  Hudson  River 
Funds,  as  appropriate,  and  a 
prospectus  or  supplement  foi 
respective  Separate  Account 
notices  to  SA  INA  Participar 
NIA  Participants  will  indicat 
higher  costs  may  be  incurred 
Participants  following  the  VI 
Substitutions  in  one  or  more 
Divisions  in  which  they  are  i 
that  Participants  will  be  free 
to  any  other  Division  that  do 
higher  costs.*  Equitable  will 
expenses  and/or  transaction 
Substitutions  incurred  by  Pri 
Equitable  Trust,  including  ar 
applicable  brokerage  commii 

14.  On  the  date  of  the  Hud 
Substitution,  Equitable  will  c 
301  to  request  that  Prism  trai 
Hudson  River  the  assets  attr 
the  shares  held  by  the  SA  30 
Investment  Divisions.  Simila 
Equitable  will  cause  SA  A  tc 
that  Equitable  Trust  transfer 
River  the  assets  attributable 
sharej  held  by  the  SA  A  Inv( 
Divisions.  Simultaneously.  M 
will  issue  shares  of  its  portfc 
301  and  SA  A  in  amounts  wt 
correspond  to  the  transferrei 
The  transactions  implement) 


'  AppllcanU  involved  In  the  VIP  P 
Substitution  represent  that,  during  th 
Period,  the  application  will  be  ameni 
this  representation. 
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Prism  currently  offers  its  shares 
exclusively  to  SA  301,  SA  INA  and  SA 
NIA  in  order  to  fund  variable  annuities. 
Shares  of  Equitable  Trust  are  currently 
being  offered  exclusively  to  SA  A  in 
order  to  fimd  variable  annuities. 
Equitable  serves  as  the  investment 
adviser  and  Equitable  Capital  serves  as 
subadviser  to  Prism  and  Equitable  Trust. 

7.  Hudson  River  is  an  open-end, 
management  investment  company, 
which  currently  offers  shares  of  its  ten 
investment  portfolios  to  separate 
accounts  of  Equitable  Variable  Life 
Insurance  Company  ("Equitable 
Variable"),  a  wholly-owned  subsidiary 
of  Equitable,  and  to  separate  accounts 
of  six  other  insurance  companies, 
including  Integrity  and  National 
Integrity,  which  are  not  affiliated  with 
Equitable. 

8.  The  VIP  Funds  are  open-end, 
diversified  management  investment 
companies.  VIP  Fund  I  has  five 
investment  portfolios  and  VIP  Fund  II 
has  two  investment  portfolios.  Shares  of 
the  VIP  Funds  are  currently  available  to 
separate  accounts  of  a  number  of 
insurance  companies,  both  affiliated  and 
unaffiliated  with  Fidelity  Management 
and  Research  Company  ("FMR").  FMR 
serves  as  the  investment  adviser  to  the 
VIP  Funds. 

9.  Equitable,  on  its  own  behalf  as 
depositor,  and  on  behalf  of  SA  301  and 
SA  A,  proposes  to  effect  the  Hudson 
River  Substitution.  Integrity,  on  its  own 
behalf  as  depositor,  and  on  behalf  of  SA 
INA.  and  National  Integrity,  on  its  own 
behalf  as  depositor,  and  on  behalf  of  SA 
NIA.  each  propose  to  effect  the  VIP 
Funds  Substitution. 

10.  The  Substitutions  are  intended  to 
consolidate  the  assets  of  the  Prism 
Funds  and  Equitable  Trust,  eliminate 
duplicative  administrative  functions, 
and  create  the  potential  for  greater 
economies  of  scale,  more  efficient 
management  and  improved  investment 
performance. 

11.  Under  the  terms  of  the  Hudson 
River  Substitution,  all  of  the  shares  of 
Prism's  Money  Market,  Common  Stock, 
Bond,  Balanced,  Aggressive  Stock, 
Global  and  High  Yield  Funds  held  by  SA 
301  will  be  replaced,  respectively,  by 
shares  of  Hudson  River's  Money 
Market.  Common  Stock,  Intermediate 
Government  Securities,  Balanced, 
Aggressive  Stock.  Global  and  High  Yield 
Portfolios.  In  addition,  the  shares  of 
Equitable  Trust's  Money  Market,  Stock, 
Bond,  Balanced  and  Aggressive  Stock 
Portfolios,  all  of  which  are  held  by  SA 
A,  will  be  replaced,  respectively,  by 
shares  of  Hudson  River's  Money 
Market,  Common  Stock,  Intermediate 


Government  Securities,  Balanced  and 
Aggressive  Stock  Portfolios. 

12.  Under  the  terms  of  the  VIP  Funds 
Substitution,  shares  of  the  Equity- 
Income,  Money  Market,  Growth  and 
Overseas  Portfolios  of  VIP  Fund  I  will 
be  substituted,  respectively,  for  shares 
of  the  Common  Stock.  Money  Market. 
Aggressive  Stock  and  Global  Funds  of 
Prism  held  by  SA  INA  and  SA  NIA. 
Shares  of  the  Asset  Manager  Portfolio  of 
VIP  Fund  II  will  be  substituted  for 
shares  of  the  Balanced  Fund  of  Prism 
held  by  SA  INA  and  SA  NIA.  Shares  of 
the  Investment  Grade  Bond  Portfolio  of 
VIP  Fund  n  will  be  substituted  for 
shares  of  the  Bond  and  High  Yield 
Funds  of  Prism  held  by  SA  INA  and  SA 
NIA. 

13.  Shortly  after  the  filing  of  this 
application  with  the  Commission,  the 
Insurance  Companies  will  supplement  or 
amend  the  respective  prospectuses  of 
their  Separate  Accounts  to  reflect  the 
respective  Substitutions.  Within  five 
days  after  the  Substitutions,  the 
Insurance  Companies  will  send 
Participants  in  each  of  the  Separate 
Accounts  a  written  notice,  which  will 
identify  the  portfolios  that  have  been 
eliminated  and  the  portfolios  that  have 
been  substituted,  together  with  a  current 
prospectus  for  Hudson  River  or  the  VIP 
Funds,  as  appropriate,  and  a  revised 
prospectus  or  supplement  for  the 
respective  Separate  Accounts.  The 
notices  to  SA  INA  Participants  and  SA 
NIA  Participants  will  indicate  that 
higher  costs  may  be  incurred  by  the 
Participants  foHowing  the  VIP  Funds 
Substitutions  in  one  or  more  of  the 
Divisions  in  which  they  are  invested,  but 
that  Participants  will  be  free  to  transfer 
to  any  other  Division  that  does  not  have 
higher  costs.'  Equitable  will  pay  all 
expenses  and/or  transaction  costs  of  the 
Substitutions  incurred  by  Prism  and  by 
Equitable  Trust,  including  any 
applicable  brokerage  commissions. 

14.  On  the  date  of  the  Hudson  River 
Substitution,  Equitable  will  cause  SA 
301  to  request  that  Prism  transfer  to 
Hudson  River  the  assets  attributable  to 
the  shares  held  by  the  SA  301 
Investment  Divisions.  Similarly, 
Equitable  will  cause  SA  A  to  request 
that  Equitable  Trust  transfer  to  Hudson 
River  the  assets  attributable  to  the 
shares  held  by  the  SA  A  Investment 
Divisions.  Simultaneously,  Hudson  River 
will  issue  shares  of  its  portfolios  to  SA 
301  and  SA  A  in  amounts  which 
correspond  to  the  transferred  assets. 
The  transactions  implementing  the 


■  Applicant*  involved  In  the  VIP  Funds 
Substitution  represent  that,  during  the  Notice 
Period,  the  application  wiU  t>e  amended  to  reflect 
this  representetion. 


Hudson  River  Substitution  will  be 
effected  in  conformity  with  section  22(c) 
of  the  1940  Act  and  rule  22c-l 
thereunder.  Equitable  believes  that  the 
decision  to  effect  the  transfers  in-kind 
will  minimize  transaction  costs  and 
maximize  the  full  investment  of  the 
corresponding  portfolios  of  Hudson 
River. 

15.  On  the  date  of  the  VIP  Funds 
Substitutions,  Integrity  will  cause  SA 
INA  to  request  the  redemption  of  all 
Prism  shares  which  SA  INA  holds,  and 
National  Integrity  will  cause  SA  NIA  to 
request  the  redemption  of  all  Prism 
shares  which  SA  NIA  holds.  On  that 
date,  Integrity  and  National  Integrity 
will  also  cause  SA  INA  and  SA  NLA, 
respectively,  to  place  purchase  orders 
with  the  VIP  Funds  in  amounts  equal  to 
the  redemption  proceeds  attributable  to 
SA  INA  and  SA  NIA  Participants.  These 
redemption  requests  and  purchase 
orders  will  be  made  before  the  time  at 
which  Prism  prices  its  shares  for 
redemption  and  the  VIP  Funds  price 
their  shares  for  purchase.  Consequently. 
SA  INA  and  SA  NIA  will  redeem  their 
shares  at  the  same  moment  that  the  VIP 
Funds  record  the  purchase  of  their 
shares  by  the  two  separate  accounts. 
Prism  proposes  to  effect  redemptions  by 
SA  INA  and  SA  NIA  in  cash  because  of 
the  relatively  small  holdings  of  SA  INA 
and  SA  NIA  in  Prism,  and. 
consequently,  the  relatively  small  dollar 
amoimt  of  their  respective  redemption 
requests. 

16.  Applicants  represent  that  the 
purposes,  terms  and  conditions  of  the 
Substitutions  are  consistent  with  the 
principles  and  purposes  of  section  26(b) 
and  do  not  entail  any  of  the  abuses  it  is 
designed  to  prevent.  Moreover,  the 
Substitutions  will  result  in  certain 
benefits  to  Participants.  The  variable 
annuities  and  variable  life  insurance 
policies  issued  by  Equitable  and 
Equitable  Variable  are  currently  funded 
by  separate  accounts  which  invest  in 
three  different  underlying  mutual  funds, 
Prism,  Equitable  Trust  and  Hudson 
River,  all  having  similar  characteristics. 
Previous  business  and  legal  concerns 
which  favored  separateness  have  been 
eliminated.  The  unification  of  all 
Equitable  and  Equitable  Variable 
tmderlying  life  and  annuity  funds  in  a 
single  vehicle  with  sizable  portfolios  is 
expected  to  result  in  cost  savings, 
through  economies  of  scale  and  reduced 
administrative  expenses,  as  well  as 
more  effective  management.  The 
Substitutions  will  also  cure  certain 
problems  peculiar  to  Prism.  Currently 
none  of  the  annuity  products  funded 
through  Prism  is  actively  marketed.  The 
Substitutions  are  an  appropriate 


solution  to  the  problem  of  Prism's 
modest  growth  since  its  establishment 
and  its  limited  possibilities  for  future 
growth. 

17.  Applicants  represent  that  the 
Substitutions  will  not  result  in  the  type 
of  costly  forced  redemption  that  section 
26(b)  was  intended  to  guard  against  and 
that  the  Substitutions  are  consistent 
with  the  protection  of  all  investors  and 
the  purposes  fairly  intended  by  the  1940 
Act  for  the  following  reasons;  (1)  The 
Substitutions  are  for  shares  of  the 
respective  portfolios  of  either  Hudson 
River  or  the  VIP  Funds,  whose 
objectives,  policies  and  restrictions  are 
either  identical  or  sufficiently  similar  to 
those  of  the  substituted  Prism  and 
Equitable  Trust  portfolios  so  as  to 
continue  fulfilling  the  Participants' 
objectives  and  expectations;  (2) 
Participants  will  have  prior  knowledge 
regarding  the  Substitutions  in  the  form 
of  prospectus  disclosure;  (3)  the 
Substitutions  will  be  at  net  asset  value 
of  the  respective  shares,  without  the 
imposition  of  any  transfer  or  similar 
charge  and  with  no  change  in  the  dollar 
amount  of  a  Participant's  investment  in 
the  Separate  Account;  (4)  the 
Substitutions  do  not  involve  any 
contractual  provisions  that  limit 
allowable  transfers;  (5)  the  Substitutions 
will  in  no  way  alter  the  annuity  benefits 
to  any  of  the  Participants  or  the 
contractual  obligations  of  the  Insurance 
Companies;  (6)  none  of  the  Participants 
will  incur  any  fees  or  charges  as  a  result 
of  the  Substitutions;  (7)  all  expenses 
incurred  in  connection  with  the 
Substitutions,  including  legal  and 
accounting  fees  and  expenses,  and  the 
cost  of  prospectus  disclosure,  this 
application,  and  notices,  will  be  paid  by 
the  Insurance  Companies;  (8)  the 
Substitutions  will  have  no  adverse  tax 
consequences  for  Participants;  (9)  for 
reasons  stated  in  greater  detail  at 
paragraphs  18  and  19;  Apphcants 
represent  that  the  Substitutions  are  not 
expected  to  cause  the  fees  and  charges 
currently  being  paid  by  Participants  to 
be  greater  after  the  Substitutions  than 
before  the  Substitutions;  (10)  the 
Participants  may  choose  to  withdraw 
amounts  credited  to  them  following  the 
Substitutions  under  the  conditions  that 
currently  exist;  and  (11)  the 
Substitutions  are  expected  to  confer 
benefits  on  Participants. 

18.  Equitable  has  determined  that  the 
Hudson  River  Substitution  is  in  the  best 
Interests  of  the  SA  301  and  SA  A 
Participants  based  on  the  following  facts 
and  circumstances.  Hudson  River 
portfolios  are  identical  or  similar  to  both 
the  Prism  Funds  and  Equitable  Trust 
portfolios.  While  no  portfolio  of  Hudson 
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River  is  identical  to  the  bond  portfolios 
of  Prism  and  Equitable  Trust  Hudson 
River's  Government  Portfolio  does 
provide  a  reasonable,  closely 
comparable  alternative.  Like  the  Prism 
and  Equitable  Trust  bond  options,  the 
Government  Portfolio  seeks  to  achieve 
current  income  as  part  of  its  investment 
obiective.  Though  not  specifically 
dictated  by  their  investment  objective, 
both  bond  portfolios  have  been  invested 
primarily  in  long-term  debt  securities 
issued  by  the  U.S.  Government  and  its 
agencies.  The  investment  management 
responsibilities  for  the  Trusts  are  shared 
by  Equitable  and  Equitable  Capital.  The 
custodian  and  independent  accountants 
are  the  same  for  all  three.  A  comparison 
of  the  Trusts'  overall  investment  returns 
reveals  that  the  performance  of  the 
Hudson  River  portfolios  is  either  closely 
competitive  or  superior  to  the 
perfomiditce  of  the  correspondiiig 
portfolios  of  Prism  and  Equitable  Trust. 
The  consolidation  of  19  separate 
portfolios  into  seven  portfolios  is 
expected  to  result  in  greater  economies 
of  scale  and  reduced  administration 
costs.  The  expense  ratios  of  Hudson 
River  have  been  lower  than  those  of 
Prism.  Equitable  therefore  believes  it  is 
reasonable  to  anticipate  that  the  SA  301 
Participants  will  benefit  from  the 
significantly  lower  expense  ratios  of 
Hudson  River.  As  more  fully 
demonstrated  in  the  application, 
differences  between  the  expense  ratios 
of  Hudson  River  and  those  of  Equitable 
Trust  are  not  expected  to  have  any 
impact  on  SA  A  Participants.  The  SA  A 
Contracts  insulate  SA  A  Participants 
from  the  consequences  of  any  potential 
expense  increase  by  fixing  an  expense 
limitation  that  applies  to  all  SA  A 
investment  divisions.  This  contractual 
limitation  cannot  be  exceeded  without 
the  consent  of  each  affected  SA  A 
Participant. 

19.  Integrity  and  National  Integrity 
have  determined  that  the  substitution  of 
shares  of  the  VIP  Funds  for  shares  of 
Prism  will  serve  the  best  interests  of  SA 
IN.'\  and  SA  NIA  Participants  based  on 
the  following  facts  and  circumstances. 
All  of  the  Funds  of  Prism  have 
counterparts  in  the  portfoHos  of  the  VIP 
Funds.  The  shares  of  the  Investment 
Grade  Bond  Portfolio  of  VIP  Fund  II  will 
be  substituted  for  shares  of  the  High 
Yield  Fund  of  Prism,  rather  than  the 
High  Income  Portfolio  of  VIP  Fund  I, 
because  the  High  Yield  Fund  has  assets 
with  significantly  higher  credit  ratings 
than  the  assets  of  the  High  Income 
Portfolio.  Otherwise,  the  investment 
objectives  of  the  VIP  Funds  portfolios 
are  substantially  similar  to  the 
investment  objectives  of  the  Prism 


Funds  to  be  substituted.  Following  the 
VTP  Funds  Substitution.  SA  INA 
Participants  and  SA  NIA  Participants 
will  be  afforded  the  same  transfer  rights, 
with  regard  to  amounts  invested  under 
the  SA  INA  Contracts  and  SA  NIA 
Contracts,  respectively,  as  they 
currently  have.  In  the  exercise  of  these 
rights.  Participants  will  be  able  to  effect 
transfer  from  a  portfolio  of  VIP  Fund  I  to 
a  portfolio  of  VIP  Fund  II  and  vice  versa. 
The  investment  performance  for  the  VIP 
Funds  is  generally  comparable  to  that  of 
Prism,  and  in  some  cases  is  superior. 
Because  of  the  greater  net  asset  size  of 
the  VIP  Fimds.  the  economies  of  scale 
that  will  be  available  are  expected  to 
benefit  SA  LNA  and  SA  NIA 
Participants.  For  1990.  the  expense 
ratios  of  the  Equity-Income,  Money 
Market,  Growth  and  Overseas 
Portfolios,  which  are  the  oldest 
Portfolios  in  the  VIP  Funds,  were  equal 
to  or  less  than  the  ratios  of  the  Common 
Stock,  Money  Market,  Aggressive  Stock 
and  Global  Fimds  of  Prism.  The 
Investment  Grade  Bond  Portfolio,  after 
the  reimbursement  of  expenses  by  FMR. 
for  1990  had  an  expense  ratio  that  was 
only  slightly  higher  than  that  of  the  Bond 
Fund  in  Prism  and  was  substantially 
lower  than  the  expense  ratio  of  Prism's 
High  Yield  Fund.  FMR  has  advised 
bitegrity  and  National  Integrity  that  it 
has  no  present  intention  to  remove  or 
modify  the  current  expense 
reimbursements.  The  Asset  Manager 
Portfolio,  the  newest  portfolio,  was  the 
only  VIP  Funds  Portfolio  that  had  an 
expense  ratio  for  1990  that  was 
significantly  higher  than  the  ratio  of  its 
Prism  counterpart,  the  Balanced  Fund. 
As  its  assets  increase,  the  expense 
ratios  of  the  Asset  Manager  Portfolio  are 
also  expected  to  decrease.  In  contrast, 
the  expense  ratios  of  the  Prism  Funds 
are  expected  to  increase  in  the  future 
because  the  contracts  utilizing  SA  INA, 
SA  NIA  and  SA  301  no  longer  are  being 
actively  marketed,  are  not  expected  to 
be  actively  marketed  in  the  future,  and 
since  the  fourth  quarter  of  1990,  Prism 
has  been  experiencing  net  redemptions 
of  its  shares.  Thus,  Applicants  assume 
that  Prism's  asset  base  will  decrease 
and,  accordingly,  that  its  total  weighted 
expense  ratio  and  the  respective 
expense  ratios  of  its  Funds  will  increase. 

20.  Equitable,  Integrity,  and  National 
Integrity  reserved  the  right  of 
substitution  and  elimination  of 
investment  divisions  in  their  Separate 
Account  prospectuses,  subject  to  the 
Commission's  approval,  if  necessary  to 
adapt  to  changing  circumstances. 

21.  SecUons  17(a)(1)  and  17(a)(2)  pf  the 
1940  Act  prohibit  any  affiliated  person 
of  a  registered  Investment  company,  or 


an  affiliated  person  of  such  affiliated 
person,  from  selling  to  or  purchasing 
from  a  registered  investment  company 
any  security  or  other  property.  The 
Applicants  involved  in  the  Hudson  River 
Substitution  may  be  deemed  to  be 
affiliated  persons  of  each  other  or 
affiliated  persons  of  an  affiliated  person 
under  section  2(a)(3)  of  the  1940  Act; 
and  the  Hudson  River  Substitution  may 
be  deemed  to  entail  one  or  more 
purchases  or  sales  of  securities  or 
property  between  certain  of  those 
Applicants.  Assets  of  Prism  and 
Equitable  Trust  will  be  transferred  to 
Hudson  River. 

22.  Applicants  involved  in  the  Hudson 
River  Substitution  also  request  an  order 
of  the  Commission,  pursuant  to  sections 
6(c)  and/or  17(b).  exempting  them  from 
the  provisions  of  section  17(a)  in 
connection  with  the  transfer  of  assets 
and  unit  values  that  may  be  deemed  to 
be  prohibited  by  section  l?(a). 
Applicants  represent  that  the  Hudson 
River  Substitution  meets  all  of  the 
requirements  of  sections  6(c)  and  17(b) 
of  the  1940  Act  and  that  an  order  should 
be  granted  exempting  the  Hudson  River 
Substitution  from  the  provisions  of 
section  17(a).  Applicants  involved  In  the 
Hudson  River  Substitution  represent 
that  the  terms  of  the  proposed 
transactions,  as  described  in  this  notice 
and  more  fully  in  the  application,  are 
reasonable  and  fair,  including  the 
consideration  to  be  paid  and  received; 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  are  consistent 
with  the  investment  policy  of  each 
registered  investment  company 
concerned;  and  are  consistent  with  the 
general  purposes  of  the  1940  Act. 

23.  Although  the  Trusts  have  adopted 
no  procedures  pursuant  to  rale  17a-7 
under  the  1940  Act,  the  proposed 
transactions  involved  in  the  Hudson 
River  Substitution  may  fall  within  the 
intent  of  njle  17a-7.  The  Trusts 
repreccnt  that  they  will  comply  with  the 
conditions  set  forth  in  subparagraphs 
(b),  (c)  and  (d)  of  rule  17a-7.  Although 
the  Trusts  cannot  meet  the  conditions  of 
subparagraphs  (a),  (e)  and  (f)  of  rule 
17a-7,  each  Trust  represents  that  the 
Hudson  River  Substitution  will  be 
effected  pursuant  to  the  Trust's 
procedures  for  valuing  portfolio 
securities.  Hudson  River  further 
represents  that  it  will  maintain  all 
records  relating  to  the  Hudson  River 
Substitution  in  a  manner  consistent  with 
rule  17a-7(r).  Applicants  further 
represent  that  the  transactions  that  may 
be  deemed  to  be  within  the  scope  .if 
section  17(a)  have  been  the  subject  of 
Commission  review  in  the  context  of 
reorganizations  of  separate  accounts  to 


unit  investment  trust  account) 
transfer  of  assets  to  an  underl 
mutual  fund.  The  terms  and  o 
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effecting  any  transaction  in  w 
registered  investment  compai 
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investment  company  "on  a  b« 
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25.  The  Hudson  River  Subs 
involve  transactions  that  ma; 
deemed  to  be  of  the  type  for 
application  is  required  under 
17(d)  of  the  1940  Act  and  rule 
thereunder.  The  Hudson  Rive 
Substitution  anticipates  simu 
purchase  and  sale  transactio 
involving  a  number  of  registe 
investment  companies,  and  e 
purchase  and  sale  transactio 
dependent  on  the  other.  Each 
and  sale  transaction  is,  thus, 
essential  aspect  of  a  more 
comprehensive  plan.  In  this  i 
transaction  may  be  deemed  I 
connection  with  a  joint  arrar 
within  the  contemplation  of  i 
17(d)  of  the  1940  Act  and  rule 
thereunder. 

26.  Applicants  involved  in 
River  Substitution  also  reque 
pursuant  to  section  6(c)  and/ 
1  to  eliminate  any  question  o 
compliance  with  section  17(c 
7d-l.  They  further  represent 
Hudson  River  Substitution  ai 
transactions  meet  all  of  the 
requirements  of  sections  6(c] 
of  the  1940  Act,  and  rule  17d 
thereunder.  For  all  the  reaso 
summarized  in  this  notice  ar 
fully  in  the  application,  Appl 
involved  in  the  Hudson  Rive 
Subbtitution  submit  that  the 


/  Thursday.  August  8,  1991  /  Notices 


'  Federal  Register  /  Vol.  56.  No.  153  /  Thursday,  August  8,  1991  /  Notices 37751 


uted.  Following  the 
tion.  SA  INA 
V  NLA  Participants 
!  same  transfer  rights, 
ants  invested  under 
Its  and  SA  NIA 
/ely,  as  they 
le  exercise  of  these 
will  be  able  to  effect 
folio  of  VIP  Fund  I  to 
jnd  II  and  vice  versa, 
formance  for  the  VIP 
:omparable  to  that  of 
cases  is  superior, 
ter  net  asset  size  of 
iconomies  of  scale 
le  are  expected  to 
SA  NIA 
)0.  the  expense 
Income,  Money 
I  Overseas 
B  the  oldest 
'  Funds,  were  equal 
3tios  of  the  Common 
et.  Aggressive  Stock 
f  Prism.  The 
ond  Portfolio,  after 
3f  expenses  by  FMR, 
;nse  ratio  that  was 
than  that  of  the  Bond 
/as  substantially 
nse  ratio  of  Prism's 
IR  has  advised 
al  Integrity  that  it 
tion  to  remove  or 
xpense 

e  Asset  Manager 
t  portfolio,  was  the 
folio  that  had  an 
X)  that  was 
:han  the  ratio  of  its 
ye  Balanced  Fund, 
e,  the  expense 
lanager  Portfolio  are 
rease.  In  contrast, 
f  the  Prism  Funds 
;ase  in  the  future 
:s  utilizing  SA  INA. 
no  longer  are  being 
re  not  expected  to 

1  in  the  future,  and 
ter  of  1990.  Prism 
ig  net  redemptions 
Lpplicants  assume 
se  will  decrease 

it  its  total  weighted 
e  respective 
Funds  will  increase. 
$rity.  and  National 

2  right  of 
lination  of 

in  their  Separate 

s.  subject  to  the 

/al,  if  necessary  to 

cumstances. 

I)  and  17(a)(2)  of  the 

r  affiliated  person 

ment  company,  or 


an  afniiated  person  of  such  affiliated 
person,  from  selling  to  or  purchasing 
from  a  registered  investment  company 
any  security  or  other  property.  The 
Applicants  involved  in  the  Hudson  River 
Substitution  may  be  deemed  to  be 
affiliated  persons  of  each  other  or 
affiliated  persons  of  an  affiliated  person 
under  section  2(a)(3)  of  the  1940  Act; 
and  the  Hudson  River  Substitution  may 
be  deemed  to  entail  one  or  more 
purchases  or  sales  of  securities  or 
property  between  certain  of  those 
Applicants.  Assets  of  Prism  and 
Equitable  Trust  will  be  transferred  to 
Hudson  River. 

22.  Applicants  involved  in  the  Hudson 
River  Substitution  also  request  an  order 
of  the  Commission,  pursuant  to  sections 
6(c)  and/or  17(b).  exempting  them  from 
the  provisions  of  section  17(a)  in 
connection  with  the  transfer  of  assets 
and  unit  values  that  may  be  deemed  to 
be  prohibited  by  section  l?(a). 
Applicants  represent  that  the  Hudson 
River  Substitution  meets  all  of  the 
requirements  of  sections  6(c)  and  17(b) 
of  the  1940  Act  and  that  an  order  should 
be  granted  exempting  the  Hudson  River 
Substitution  from  the  provisions  of 
section  17(a).  Applicants  involved  in  the 
Hudson  River  Substitution  represent 
that  the  terms  of  the  proposed 
transactions,  as  described  in  this  notice 
and  more  fully  in  the  application,  are 
reasonable  and  fair,  including  the 
consideration  to  be  paid  and  received; 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  are  consistent 
with  the  investment  policy  of  each 
registered  investment  company 
concerned;  and  are  consistent  with  the 
general  purposes  of  the  1940  Act. 

23.  Although  the  Trusts  have  adopted 
no  procedures  pursuant  to  rale  17a-7 
under  the  1940  Act,  the  proposed 
transactions  involved  in  the  Hudson 
River  Substitution  may  fall  within  the 
intent  of  rule  17a-7.  The  Trusts 
represent  that  they  will  comply  with  the 
conditions  set  forth  in  subparagraphs 
(b),  (c)  and  (d)  of  rule  17a-7.  Although 
the  Trusts  cannot  meet  the  conditions  of 
subparagraphs  (a),  (e)  and  (f)  of  rule 
17a-7.  each  Trust  represents  that  the 
Hudson  River  Substitution  will  be 
effected  pursuant  to  the  Trust's 
procedures  for  valuing  portfolio 
securities.  Hudson  River  further 
represents  that  it  will  maintain  all 
records  relating  to  the  Hudson  River 
Substitution  in  a  manner  consistent  with 
rule  17a-7(f).  Applicants  further 
represent  that  the  transactions  that  may 
be  deemed  to  be  within  the  scope  if 
section  17(a)  have  been  the  subject  of 
Commission  review  in  the  context  of 
reorganizations  of  separate  accounts  to 


unit  investment  trust  accounts  and  the 
transfer  of  assets  to  an  underlying 
mutual  fund.  The  terms  and  conditions 
of  the  transfers  of  assets  entailed  in  the 
Hudson  River  Substitution  are 
consistent  with  such  precedent  and  the 
precedent  under  section  26(b). 

24.  Section  17(d)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  any 
aHlliated  person  of  such  an  affiliated 
person,  acting  as  principal,  from 
effecting  any  transaction  in  which  such 
registered  investment  company  is  a  joint 
participant  with  such  person,  in 
contravention  of  Commission  rules 
designed  to  limit  or  prevent 
participation  by  the  registered 
investment  company  "on  a  basis 
different  from  or  less  advantageous 
than"  that  of  the  affiliated  person.  Rule 
17d-l(a)  prohibits  any  of  the  persons 
described  above,  acting  as  principal, 
from  participating  in,  or  effecting  "any 
transaction  in  connection  with,  any  joint 
enterprise  or  other  joint  arrangement  or 
profit-sharing  plan  in  which  any  such 
registered  investment  company,  or  a 
company  controlled  by  such  registered 
company,  is  a  Participant"  unless  the 
Commission,  upon  application,  has 
entered  an  order  approving  the  joint 
enterprise,  arrangement  or  plan. 

25.  The  Hudson  River  Substitution  will 
involve  transactions  that  may  be 
deemed  to  be  of  the  type  for  which  an 
application  is  required  imder  section 
17(d)  of  the  1940  Act  and  rule  17d-l 
thereunder.  The  Hudson  River 
Substitution  anticipates  simultaneous 
purchase  and  sale  transactions 
involving  a  number  of  registered 
investment  companies,  and  each  such 
purchase  and  sale  transaction  is 
dependent  on  the  other.  Each  purchase 
and  sale  transaction  is,  thus,  an 
essential  aspect  of  a  more 
comprehensive  plan.  In  this  sense,  each 
transaction  may  be  deemed  to  be  in 
connection  with  a  joint  arrangement 
within  the  contemplation  of  section 
17(d)  of  the  1940  Act  and  rule  17d-l 
thereunder. 

26.  Applicants  involved  in  the  Hudson 
River  Substitution  also  request  an  order 
pursuant  to  section  6(c)  and/or  rule  17d- 
1  to  eliminate  any  question  of 
compliance  with  section  17(d)  and  rule 
7d-l.  They  further  represent  that  the 
Hudson  River  Substitution  and  related 
transactions  meet  all  of  the 
requirements  of  sections  6(c)  and  17(d) 
of  the  1940  Act,  and  rule  17d-l 
thereunder.  For  all  the  reasons 
summarized  in  this  notice  and  discussed 
fully  in  the  application,  Applicants 
involved  in  the  Hudson  River 
Subbtitution  submit  that  the 


participation  of  each  of  the  parties  to  the 
Hudson  River  Substitution  will  be  on  an 
equal  basis  and  consistent  with  their 
respective  participation  in  the 
transactions,  and  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
1940  Act.  These  Applicants  further 
represent  that  the  terms  of  the  Hudson 
River  Substitution  are  consistent  with 
precedent. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
(PR  Doc.  91-18880  Filed  8-7-91;  8:45  am] 
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Mortgage  Securities  Trust  (CMO  Series 
1  and  Subsequent  Series),  et  al.; 
Application 

August  1. 1991. 

aqency:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANT8:  Mortgage  Securities  Trust 
(CMO  Series  1  and  Subsequent  Series 
("MST");  Municipal  Securities  Trust 
(Series  1  and  Subsequent  Series);  New 
York  Municipal  Trust  (Series  1  and 
Subsequent  Series);  A  Corporate  Trust 
(Series  1  and  Subsequent  Series)  (the 
foregoing  trusts,  other  than  MST,  are 
referred  to  collectively  as  the  "Existing 
Trusts");  Bear,  Steams  &  Co.  Inc.;  and 
Gruntal  &  Co.  Incorporated. 
RELEVANT  1»40  ACT  SECTIONS: 

AppUcants  seek  an  amendment  to  an 
SEC  order  that  approved  certain  offers 
to  exchange  tmits  of  the  Existing  Trusts 
for  units  of  other  unit  investment  trusts. 
The  amended  order,  which  would  be 
issued  under  sections  11(a)  and  11(c). 
would  include  a  newly-formed  unit 
investment  trust  in  the  previously 
approved  exchange  program. 

SUMMARY  OF  APPUCATION:  In  1980  and 
1981,  the  SEC  issued  orders  permitting 
the  Existing  Trusts  to  conduct  an 
"exchange  privilege"  and  a  "conversion 
offer."  The  exchange  privilege  allows 
unitholders  of  any  Existing  Trust  to 
exchange  their  units  for  units  of  any 
other  Existing  Trust  upon  payment  of  a 
sales  charge  reduced  from  that  which  a 
purchaser  of  the  units  normally  would 
pay.  The  conversion  offer  permits 
unitholders  of  registered  unit  investment 
trusts  that  lack  an  active  secondary 
market  to  redeem  their  units  and  apply 
the  proceeds  to  the  purchase  of  units  of 
any  Existing  Trust  upon  payment  of  a 


reduced  sales  charge.  Applicants  seek 
an  amendment  to  their  orders  extending 
them  to  include  MST  within  the  existing 
exchange  privilege  and  conversion  offer. 
In  addition,  the  requested  order  would 
amend  the  existing  exchange  privilege 
and  conversion  offer  to  conform  to  the 
features  of  the  exchange  privilege  and 
conversion  offer  involving  MST. 

FlUNO  DATES:  The  application  was  filed 
on  October  2. 1990.  and  amended  on 
May  7. 1991  and  May  23. 1991.  An 
additional  amendment  will  be  filed 
during  the  notice  period,  the  substance 
of  which  is  reflected  herein. 

HEARINO  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail,  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  27, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiuv 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Bear,  Steams  »  Co.  Inc..  MST  and  the 
Existing  Trusts,  245  Park  Avenue,  New 
York.  New  York  10167;  Gruntal  &  Co. 
Incorporated,  14  Wall  Street,  New  York. 
New  York  10005. 

FOR  FURTHER  INFORMATION  CONTACT 
C.  Christopher  Sprague.  Senior  Staff 
Attorney,  at  (202)  272-3035.  or  Max 
Berueffy,  Branch  Chief,  at  (202)  272-3016 
(Division  of  Investment  Management, 
Ofilce  of  Investment  Company 
Regulation). 

SUPPUEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Existing  Trusts  and  MST  are 
registered  under  the  1940  Act  as  unit 
investment  trusts,  and  their  units  of 
interest  are  registered  under  the 
Securities  Act  of  1933.  Bear,  Steams  A 
Co.  Inc.  ("Bear  Steams"),  one  of  the  co- 
sponsors  of  MST,  sponsors  the  Existing 
Tmsts  and  numerous  other  unit 
investment  trusis.  Gruntal  &  Co. 
Incorporated  ("Gruntal")  co-sponsors 
MST  and  various  other  unit  investment 
trusts  with  Bear  Steams  (Bear  Steams 
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and  Gruntal  are  referred  to  hereafter  as 
the  "Sponsors"). 

2.  In  Investment  Company  Act 
Release  No.  11184  (May  23. 1980).  the 
SEC  issued  an  order  under  section  11(a) 
of  the  1940  Act  approving  offers  of 
exchange  by  Bear  Steams  and  the 
Existing  Trusts  pursuant  to  which  an 
Existing  Trust  unitholder  may  exchange 
his  or  her  units  for  units  in  another 
Existing  Trust  upon  payment  of  a  fixed, 
reduced  sales  charge  (the  "Exchange 
Privilege").  The  SEC's  order  also 
permitted  Bear  Steams  and  the  Existing 
Trusts  to  offer  to  exchange  units  of  an 
Existing  Trust  for  units  of  any  registered 
unit  investment  trust  without  an  active 
secondary  market  upon  payment  of  a 
fixed,  reduced  sales  charge  (the 
"Conversion  Offer").  In  Investment, 
Company  Act  Release  No.  11754  (Apr. 
29. 1981),  the  SEC  issued  an  order 
modifying  the  manner  in  which  the  price 
of  units  is  determined  under  the 
Exchange  Privilege  and  the  Conversion 
Offer.  (The  order  issued  in  Release  No. 
11184,  as  amended  in  Release  No.  11754, 
is  hereafter  referred  to  as  the  "Prior 
Order".) 

3.  MST  is  a  newly-formed  unit 
investment  trust  consisting  of  a  portfolio 
of  collateralized  mortgage  obligations 
("CMOs").  MST  may  include  either  a 
"short-intermediate  portfolio"  of 
securities  with  an  average  maturity  of  3- 
10  years,  or  a  "long-intermediate 
portfolio"  of  securities  with  an  average 
maturity  of  10-15  years.  During  the 
initial  public  offering  period,  MST  units 
will  be  sold  subject  to  a  sales  charge  of 
(a)  3.5%  for  the  short-intermediate 
portfolio,  and  (b)  4.0%  for  the  long- 
intermediate  protfolio.  However,  there 
are  specified  volume  discounts  for 
purchases  of  more  than  100,000  units. 

4.  Applicants  seek  an  amendment  to 
the  Prior  Order  to  include  units  of  MST 
in  the  Exchange  Privilege  and  the 
Conversion  Offer.  If  the  requested  relief 
is  granted,  unitholders  of  MST  or  any  of 
the  Existing  Trusts  could  exchange  any 
or  all  of  their  units  for  units  in  none  of 
more  available  series  of  MST.  Municipal 
Securities  Trust,  New  York  Municipal 
Trust,  or  A  Corporate  Trust  (the 
foregoing  trusts  are  referred  to  hereafter 
as  the  "Exchange  Trusts"),  upon 
payment  of  the  reduced  sales  charge 
described  below.  In  addition,  the 
Conversion  Offer  would  be  expanded  so 
that  unitholders  of  any  registered  unit 
investment  trust  for  which  there  is  no 
active  secondary  market  (a 
"Redemption  Trust")  could  redeem  their 
units  with  their  respective  trustees  and 


apply  the  proceeds  to  the  purchase  of 
units  of  one  or  more  series  of  MST.  as 
well  as  any  Existing  Trust-upon^j 
payment  of  the  same  reduced  sales 
charge.  (With  respect  to  the  Conversion 
Offer.  MST  and  the  Existing  Trusts  are 
referred  to  collectively  as  the 
"Conversion  Trusts".) 

5.  To  exercise  the  Exchange  Privilege, 
a  unitholder  would  first  tender  his  or  her 
units  to  one  of  the  Sponsors.  The 
Sponsor  would  repurchase  the  units  and 
sell  to  the  investor  Existing  Trust  or 
MST  units  at  prices  determined  as  set 
forth  in  the  Prior  Order.' The  investor 
would  also  pay  any  accrued  interest  on 
the  acquired  units  and  a  reduced  sales 
charge  as  set  forth  in  paragraph  10 
below. 

6.  The  Exchange  Privilege  will  be 
available  provided  that  (a)  the  Sponsors 
are  maintaining  a  secondary  market  in 
the  units  to  be  exchanged  as  well  as  in 
the  Existing  Trust  or  MST  units  that  the 
investor  wishes  to  acquire,  and  (b)  the 
units  to  be  acquired  are  available  for 
sale,  either  through  the  initial  primary 
distribution  or  in  the  Sponsor's 
secondary  market.  Exchanges  would  be 
affected  only  in  whole  units  or,  in  the 
case  of  MST,  in  blocks  of  1,000  units. 

7.  The  Sponsors  intend  to  maintain  a 
secondary  market  in  MST  and  Existing 
Trust  units  after  the  initial  public 
offering  of  such  units  has  concluded. 
The  Sponsors  may  redeem  units  that 
they  have  repurchased  in  the  secondary 
market  if  they  deem  such  redemption  to 
be  in  their  best  interest.  As  is  the  case 
for  unit  investment  trusts  generally, 
unitholders  also  have  the  right  to 
redeem  their  units. 

8.  The  Sponsors  reserve  the  right  to 
suspend,  modify  or  terminate  the 
Exchange  Privilege.  However,  as 
discussed  below,  the  Sponsors  will 
provide  unitholders  with  60  days'  prior 
written  notice  of  any  termination  or 
material  amendment  of  the  Exchange 
Privilege.  During  that  60  day  period,  the 
sponsors  would  continue  to  maintain  a 
secondary  market  in  units  of  all 
Exchange  Tmsts  that  could  be  acquired 
by  affected  unitholders.  Thus, 
unitholders  could  exercise  the  Exchange 


■  Under  the  Prior  Order,  purchates  and  sale*  of 
units  of  an  Existing  Trust  during  the  Initial  offering 
period  are  made  at  pricok  baaed  on  the  offering 
prices  of  the  Existii^  Trust's  portfolio  secnrities, 
whereas  purchase*  and  sales  of  Existing  Trust  unit* 
in  the  secondary  market  are  at  prices  based  on  the 
bid  prices  of  the  Existing  Trust's  portfolio  securities. 
Applicants  represent  that  th«  offer  side  evaluation 
generally  is  1  Vt  to  Z%  higher  than  the  bid  side 
evaluation. 


Privilege  in  accordance  with  its  original 
terms  during  that  period. 

9.  The  amendment  order  sought  by 
applicants  also  would  expand  the 
Conversion  Offer  to  include  units  of 
MST.  To  exercise  the  Conversion  Offer, 
there  must  be  units  of  the  desired  series 
of  the  Conversion  Trust  available  either 
in  primary  distribution  or  in  the 
secondary  market.  The  purchase  price 
for  units  of  the  Conversion  Trust  will  be 
determined  according  to  the  Prior  Order, 
and  will  include  accrued  interest  and 
the  reduced  sales  charge  set  out  below. 
Exchanges  would  be  effected  only  in 
whole  units  or,  in  the  case  of  MST.  in 
blocks  of  1.000  units. 

10.  The  sales  charge  applicable  to  a 
unitholder's  purchase  of  units  in  either 
the  Exchange  Privilege  or  the 
Conversion  Offer  would  be  $15  per  unit 
(or  per  1.000  units  for  MST)  unless  the 
unitholder  exchanges  units  within  five 
months  of  their  purchase.  In  that  event, 
the  applicable  sales  charge  for  units 
with  a  higher  sales  charge  than  that  paid 
on  the  units  being  exchanged  would  be 
the  greater  of  (a)  $15  per  unit  (or  per 
1.000  units  for  MST).  or  (b)  an  amount 
which,  when  added  to  the  sales  charge 
the  investor  would  pay  if  he  or  she 
purchased  directly  the  units  being 
acquired,  determined  as  of  the  date  of 
the  exchange. 

11.  The  Sponsors  reserve  the  right  to 
modify,  suspend  or  terminate  the 
Conversion  Offer  at  any  time  without 
prior  notice  to  Redemption  Trust 
unitholders.  The  Sponsors  also  reserve 
the  right  to  raise  the  sales  charge 
applicable  to  acquisitions  of  MST  units, 
based  on  actual  increases  in  their  costs 
of  admiriistering  the  Conversion  Offer, 
up  to  a  maximum  sales  charge  of  $20  per 
1.000  MST  units. 

12.  Consistent  with  the  Prior  Order, 
except  for  the  applicable  sales  charge  as 
described  herein,  the  pricing  of  units 
purchased  or  sold  under  the  Conversion 
Offer  and  the  Exchange  Privilege  would 
be  the  same  as  the  pricing  of  Existing 
Trust  and  MST  units  purchased  from 
and  sold  to  public  investors  in  regular 
primary  and  secondary  market 
transactions. 

Applicants'  Legal  Analysis 

1.  Section  11(a)  and  11(c)  of  the  1940 
Act  prohibit  applicants  from  making  an 
offer  to  unitholders  of  a  unit  investment 
trust  to  exchange  those  units  for  the 
securities  of  any  investment  company 
unless  the  terms  of  the  offer  have  first 
been  submitted  to  and  approved  by  the 
Commission.  The  proposed  Exchange 


Privilege  and  Conversion  Offe 
require  SEC  approval. 

2.  Applicants  seek  an  order 
sections  11(a)  and  11(c)  ameni 
Prior  Order  to  include  MST  ur 
Exchange  Privilege  and  Convj 
Offer  previously  approved,  ar 
modify  such  programs  as  desc 
the  application.  For  example, 
existing  Exchange  Privilege  w 
amended  to  require  60  days'  p 
written  notice  of  the  terminati 
material  amendment  of  the  pr 
Such  modifications  would  ma 
unitholders  exercising  the  exi 
Exchange  Privilege  and  Conv( 
Offer  subject  to  the  same  tem 
would  apply  to  the  Exchange 
and  Conversion  Offer  as  prop 
amended. 

3.  Applicants  state  that  the 
Privilege  and  Conversion  Offt 
investors  wrhose  investment  g 
changed  with  a  convenient  m 
transferring  their  interests  at 
sales  chai^.  If  Applicants  do 
these  exchanges,  investors  se 
change  the  nature  of  their  inv 
would  be  required  to  dispose 
units,  either  in  the  secondary 
through  redemption,  and  then 
the  proceeds  after  paying  the 
charge. 

4.  Applicants  maintain  that 
sales  charge  is  necessary  to  f 
compensate  and  reimburse  th 
and  underwriters  for  the  cost 
registering  Existing  Trust  and 
units,  and  for  their  sales  and 
efforts  on  regular  transaction 
reduced  sales  charge,  howevi 
investors  who  have  purchase 
Trust  or  MST  units  in  regular 
transactions  subject  to  the  fu 
charge,  because  participants 
Conversion  Offer  and  Exchai 
Privilege  paid  a  full  sales  cha 
original  purchase  of  units.  A[ 
further  state  that  the  propose 
sales  charge  applicable  to  th( 
Privilege  and  Conversion  Off 
fairly  and  adequately  compe) 
Sponors  and  the  participatinj 
underwriters  and  brokers  for 
services  and  expenses  assoc; 
administering  those  program; 

5.  Applicants  also  state  th{ 
the  alternative  sales  charges 
above  on  unitholders  exercis 
Exchange  Privilege  or  Conve 
within  five  months  of  their  pi 
the  units  being  exchanged  is 

*  Redemption  Trosl  unithoUier*  wc 
ordinarily  at^uire  their  units  with  thi 
parttctpating  in  the  Conversion  Offer 
■ocordingly,  the  Convenior,  offar  co\ 
IwntawM  or  amended  materially  wi 
notio*  to  Mick  unitholder*. 


/  Thursday.  August  8.  1991  /  Notices 


l!  Federal  Register  /  Vol.  56.  No.  153  /  Thursday.  August  8.  1991  /  Notices 


37753 


to  the  purchase  of 
e  series  of  MST,  as 
g  Trust,  upon 
le  reduced  sales 
!ct  to  the  Conversion 
I  Existing  Trusts  are 
/ely  as  the 

r.i 

;  Exchange  Privilege, 
first  tender  his  or  her 
sponsors.  The 
urchase  the  units  and 
Existing  Trust  or 
I  determined  as  set 
rder. '  The  investor 
I  accrued  interest  on 
ind  a  reduced  sales 
in  paragraph  10 

Privilege  will  be 
that  (a)  the  Sponsors 
econdary  market  in 
langed  as  well  as  in 
ir  MST  units  that  the 
acquire,  and  (b}  the 
1  are  available  for 
the  initial  primary 
e  Sponsor's 
Exchanges  would  be 
ole  units  or,  in  the 
cks  of  1,000  units, 
ntend  to  maintain  a 
n  MST  and  Existing 
f  initial  public 
ts  has  concluded, 
redeem  units  that 
sed  in  the  secondary 
I  such  redemption  to 
rest.  As  is  the  case 
trusts  generally, 
I'e  the  right  to 

Bserve  the  right  to 
terminate  the 
Hov/ever,  as 
e  Sponsors  will 
with  60  days'  prior 
y  termination  or 
t  of  the  Exchange 
it  60  day  period,  the 
tinue  to  maintain  a 
1  units  of  all 
it  could  be  acquired 
ers.  Thus, 
lercise  the  Exchange 


.  purchases  and  sales  of 
<huing  the  initial  offering 
based  on  the  offering 
It's  portfolio  securities, 
lies  of  Existing  Trust  units 
ire  at  prices  based  on  the 
rrust's  portfolio  securities, 
the  offer  side  evaluation 
ler  than  the  bid  side 


Privilege  in  accordance  with  its  original 
terms  during  that  period. 

8.  The  amendment  order  sought  by 
applicants  also  would  expand  the 
Conversion  Offer  to  include  units  of 
MST.  To  exercise  the  Conversion  Offer, 
there  must  be  units  of  the  desired  series 
of  the  Conversion  Trust  available  either 
in  primary  distribution  or  in  the 
secondary  market.  The  purchase  price 
for  units  of  the  Conversion  Trust  will  be 
determined  according  to  the  Prior  Order, 
and  will  include  accrued  interest  and 
the  reduced  sales  charge  set  out  below. 
Exchanges  would  be  effected  only  in 
whole  units  or.  in  the  case  of  MST,  in 
blocks  of  1,000  units. 

10.  The  sales  charge  applicable  to  a 
unitholder's  purchase  of  units  in  either 
the  Exchange  Privilege  or  the 
Conversion  Offer  would  be  $15  per  unit 
(or  per  1.000  units  for  MST)  unless  the 
unitholder  exchanges  units  within  five 
months  of  their  purchase.  In  that  event, 
the  applicable  sales  charge  for  units 
with  a  higher  sales  charge  than  that  paid 
on  the  units  being  exchanged  would  be 
the  greater  of  (a)  $15  per  unit  (or  per 
1,000  units  for  MST),  or  (b)  an  amount 
which,  when  added  to  the  sales  charge 
the  investor  would  pay  if  he  or  she 
purchased  directly  the  units  being 
acquired,  determined  as  of  the  date  of 
the  exchange. 

11.  The  Sponsors  reserve  the  right  to 
modify,  suspend  or  terminate  the 
Conversion  Offer  at  any  time  without 
prior  notice  to  Redemption  Trust 
unitholders.  The  Sponsors  also  reserve 
the  right  to  raise  the  sales  charge 
applicable  to  acquisitions  of  MST  units, 
based  on  actual  increases  in  their  costs 
of  administering  the  Conversion  Offer, 
up  to  a  maximum  sales  charge  of  $20  per 
1,000  MST  units. 

12.  Consistent  with  the  Prior  Order, 
except  for  the  applicable  sales  charge  as 
described  herein,  the  pricing  of  imits 
purchased  or  sold  under  the  Conversion 
Offer  and  the  Exchange  Privilege  would 
be  the  same  as  the  pricing  of  Existing 
Trust  and  MST  units  purchased  from 
and  sold  to  public  investors  in  regular 
primary  and  secondary  market 
transactions. 

AppUcants'  Legal  Analysis 

1.  Section  ll(a]  and  11(c)  of  the  1940 
Act  prohibit  applicants  from  making  an 
offer  to  imitholders  of  a  unit  investment 
trust  to  exchange  those  units  for  the 
securities  of  any  investment  company 
unless  the  terms  of  the  offer  have  first 
been  submitted  to  and  approved  by  the 
Commission.  The  proposed  Exchange 


Privilege  and  Conversion  Offer  therefore 
require  SEC  approval. 

2.  Applicants  seek  an  order  under 
sections  11(a)  and  11(c)  amending  the 
Prior  Order  to  include  MST  units  in  the 
Exchange  Privilege  and  Conversion 
Offer  previously  approved,  and  to 
modify  such  programs  as  described  in 
the  application.  For  example,  the 
existing  Exchange  Privilege  would  be 
amended  to  require  60  days'  prior 
written  notice  of  the  termination  or 
material  amendment  of  the  privilege.* 
Such  modifications  would  make 
unitholders  exercising  the  existing 
Exchange  Privilege  and  Conversion 
Offer  subject  to  the  same  terms  as 
would  apply  to  the  Exchange  Privilege 
and  Conversion  Offer  as  proposed  to  be 
amended. 

3.  Applicants  state  that  the  Exchange 
Privilege  and  Conversion  Offer  provide 
investors  whose  investment  goals  have 
changed  with  a  convenient  means  of 
transferring  their  interests  at  a  reduced 
sales  charge.  If  Applicants  do  not  offer 
these  exchanges,  investors  seeking  to 
change  the  nature  of  their  investment 
would  be  required  to  dispose  of  their 
units,  either  in  the  secondary  market  or 
through  redemption,  and  then  reinvest 
the  proceeds  after  paying  the  full  sales 
charge. 

4.  Applicants  maintain  that  the  full 
sales  charge  is  necessary  to  fully 
compensate  and  reimburse  the  Sponsors 
and  undenvriters  for  the  costs  of 
registering  Existing  Trust  and  MST 
units,  and  for  their  sales  and  soliciation 
efforts  on  regular  transactions.  A 
reduced  sales  charge,  however,  is  fair  to 
investors  who  have  purchased  Existing 
Trust  or  MST  units  in  regular 
transactions  subject  to  the  full  sales 
charge,  because  participants  in  the 
Conversion  Offer  and  Exchange 
Privilege  paid  a  full  sales  charge  on  their 
original  purchase  of  units.  Applicants 
further  state  that  the  proposed  reduced 
sales  charge  applicable  to  the  Exchange 
Privilege  and  Conversion  Offer  would 
fairly  and  adequately  compensate  the 
Sponors  and  the  participating 
underwriters  and  brokers  for  their 
services  and  expenses  associated  with 
administering  those  programs. 

5.  Applicants  also  state  that  imposing 
the  alternative  sales  charges  discussed 
above  on  unitholders  exercising  the 
Exchange  Privilege  or  Conversion  Offer 
within  Ave  months  of  their  purchase  of 
the  units  being  exchanged  is  consistent 


*  RedemptioD  Troat  unitholders  would  not 
ordinarily  acquire  their  units  with  the  expectation  of 
parttctpattni  in  the  Converston  Offer  and. 
accordingly,  the  Conveniori  offer  could  be 
temunalMl  or  amended  materially  without  any 
noUcc  to  Mich  unitholder*. 


with  prior  SEC  orders  concerning 
exchange  offers  among  unit  investment 
trusts,  and  is  intended  to  maintain  the 
equitable  treatment  of  various  investors 
in  series  of  the  Existing  Trusts  and  MST. 
See,  e.g.,  Shearson  Lehman  Brothers 
Inc.,  Investment  Company  Act  Release 
Nob.  1B145  (May  14, 1991)  (notice)  and 
18141  Qune  11. 1991)  (order). 

6.  Applicants  submit  that  the 
Conversion  Offer  would  have  little,  if 
any,  competitive  effect  on  the  imit  trust 
market,  because  it  would  be  available 
only  to  holders  of  units  for  which  there 
is  no  active  secondary  maiicet 
Furthermore,  the  Sponsors  do  not  intend 
to  conduct  an  active  advertising  or  sales 
campaign.  Rather,  the  Sponsors 
anticipate  that  eligible  investors  would 
learn  of  the  program  only  after  making 
inquiry  with  their  retail  brokers. 

Applicants'  Conditioas 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
granting  the  requested  relief: 

1.  Participants  in  the  Exchange 
Privilege  and  the  Conversion  Offer  will, 
in  the  purchase  tmd  sale  of  units  of  the 
Existing  Trusts  and  MST,  be  subject  to 
the  same  portfolio  pricing  terms  as  are 
set  forth  in  the  Prior  Order,  and  will 
purchase  and  sell  units  of  the  Existing 
Trusts  and  MST  based  on  the  same 
portfolio  pricing  terms  as  apply  to  all 
other  investors  who  purchase  and  sell 
Existing  Trust  and  MST  units  from  the 
Sponsors  or  the  underwriters  in  regular 
transactions. 

2.  The  prospectus  of  each  Exchange 
Trust  and  any  sales  literature  or 
advertising  that  mentions  the  existence 
of  the  Exchange  Privilege  will  disclose 
that  the  Exchange  Privilege  is  subject  to 
termination  and  that  its  terms  are 
subject  to  change. 

3.  Whenever  the  Exchange  Privilege  is 
to  be  terminated  or  its  terms  are  to  be 
amended  materially,  any  holder  of  a 
security  subject  to  that  privilege  will  be 
given  prominent  written  notice  of  the 
impending  termination  or  amendment  at 
least  60  days  prior  to  the  date  of 
termination  or  the  effective  date  of  the 
amendment.  Provided  that: 

(i)  No  such  notice  need  be  given  if  the 
only  material  effect  of  an  amendment  is 
to  reduce  or  eliminate  the  sales  charge 
payable  at  the  time  of  an  exchange,  to 
add  one  or  more  new  series  eligible  for 
the  Exchange  Privilege,  or  to  delete  a 
series  which  has  terminated,  and 

(ii)  No  notice  need  be  given  if,  under 
expraordinary  circumstances,  either — 

(A)  There  is  a  suspension  of  the 
redemption  of  units  of  an  Exchange 
Trust  under  section  22(e)  of  the  1940  Act 
and  the  rules  and  regulations 
thereunder,  or 


(B)  An  Exchange  Trust  temporarily 
delays  or  ceases  the  sale  of  its  units 
because  it  is  unable  to  invest  amoimts 
effectively  in  accordance  with 
applicable  investment  objectives, 
policies  and  restrictions. 

4.  During  the  60  day  period  described 
in  condition  4  above,  the  Sponsors  will 
maintain  a  secondary  market  in  units 
that  could  be  acquired  by  affected 
unitholders. 

5.  The  applicable  sales  charge  for 
unitholders  who  wish  to  exchange  tbe*** 
units  prior  to  the  expiration  of  five 
months  from  the  date  of  purchase  for 
units  of  an  Exchange  Trust,  the 
applicable  public  offering  price  for 
which  includes  higher  sales  charges 
than  the  sales  charges  apphcable  to  the 
units  being  exchanged,  will  be  the 
greater  of  the  $15  per  unit  (or  per  1,000 
units  for  MST)  reduced  sales  charge,  or 
an  amount  which,  together  with  the 
sales  charge  actually  paid  on  acquisition 
of  the  units  being  exchanged,  equals  the 
sales  charge  applicable  to  direct 
purchases  of  the  quantity  of  Exchange 
Trust  units  being  acquired,  determined 
as  of  the  date  of  the  exchange. 

6.  The  applicable  sales  charge  for 
Redemption  Trust  unitholders  who  wish 
to  exchange  their  units  prior  to  the 
expiration  of  five  months  from  the  date 
of  purchase  for  units  of  a  Conversion 
Trust,  the  applicable  public  offering 
price  for  which  includes  higher  sales 
charges  than  the  sales  charges 
applicable  to  the  units  being  exchanged, 
will  be  the  greater  of  the  $15  per  unit  (or 
per  1,000  units  for  MST)  reduced  sales 
charge,  or  an  amount  which,  together 
with  the  sales  charge  actually  paid  on 
acquisition  of  the  units  being  exchanged, 
equals  the  sales  charge  applicable  to 
direct  purchases  of  the  quantity  of 
Conversion  Trust  units  being  acquired, 
determined  as  of  the  date  of  the 
exchange. 

For  the  Coouniasioa  by  the  Divicion  of 
Investment  Manegement,  purtuant  to 
delegated  authority. 
Matsaret  H.  McFwUod. 
Deputy  Secretary. 
[FR  Doc  91-1M61  Filed  8-7-91:  SiiS  am) 
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[RalMM  Ho.  35-2S3S7I 

FiUngs  Under  ttte  Public  UttUty  HoMIng 
Company  Act  of  193S  ("Act") 

August  2, 1901. 

Notice  is  hereby  given  that  the 
following  filing{s)  has/have  been  made 
with  the  Conunission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  theretmder.  All  interested 
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persons  are  referred  to  the 
application{s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application{s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
a,)plication(s)  and/or  declaration(8) 
should  submit  their  views  in  writing  by 
August  26, 1991  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549.  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addressfes)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
lew  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Arkansas  Power  &  Light  Company  (70- 
7813) 

Arkansas  Power  &  Light  Company 
C'AP&L").  425  West  Capitol,  40th  Floor, 
little  Rock,  Arkansas  72201.  an  electric 
public-utility  subsidiary  company  of 
Entergy  Corporation,  a  registered 
holding  company,  has  filed  a  declaration 
under  section  12(d)  of  the  Act  and  rule 
44  thereunder.  The  Commission  first 
issued  a  notice  on  January  25. 1991 
(HCAR  No.  25349).  AP&L  has 
significantly  amended  its  proposal 
requiring  a  new  notice  to  be  issued. 

AP&L  proposes  to  sell  substantially  all 
its  retail  distribution  and  related 
transmission  facilities  in  Missouri 
("Missouri  Property")  to  Union  Electric 
Company  ("Union  Electric"),  an  exempt 
electric  utility  operating  in  Missouri  for 
$83,134,586.  subject  to  certain 
adjustments.  As  part  of  the  transaction 
with  Union  Electric.  AP&L  also  proposes 
to  transfer  certain  transmission  and 
distribution  assets  in  Missouri,  including 
certain  franchise  agreements,  relating  to 
AP&L's  provision  of  electric  service  to 
approximately  1.400  retail  customers  in 
and  around  Alton  and  Thayer  to  Sho-Me 
Power  Corporation  ("Sho-Me")  for 
$4,035,000.  subject  to  certain 
adjustments.  In  order  to  facilitate  the 
transaction  with  Union  Electric.  AP&L 
proposes  to  sell  a  161  KV  switching 
station  and  a  161  KV  line  located  in 
Missouri  to  Associated  Electric 
Cooperative.  Inc.  ( "AECI"),  an  electrical 


cooperative  operating  in  Missouri,  for 
$1,031,000,  subject  to  certain 
adjustments.  Finally,  AP&L  has  agreed 
in  conjunction  with  the  settlement  of 
regulatory  proceedings  relating  to  these 
proposed  transactions  to  sell  seven 
substations  located  in  Missouri  to  a 
group  of  three  mining  customers  of 
AP&L  ("Mining  Customers")  for  an 
ajijgregate  of  $887,000,  subject  to  certain 
adjustments.  AP&L  and  Union  Electric 
have  executed  a  Contract  for  Purchase 
and  Sale  of  Certain  Assets  and  Real 
Fstate,  Assignment  of  Easements, 
Leases  and  Lif^enses,  as  amended 
("Agreement  of  Sale")  reflecting  the 
terms  and  conditions  of  sale  of  the 
Missouri  Property. 

The  proposed  sale  to  Union  Electric 
aiso  includes  other  assets  relating  to  the 
Missouri  Property  such  as  customer 
accounts  receivable  and  unbilled 
revenue,  computer  equipment,  materials 
and  supplies,  the  purchase  price  of 
which  will  be  calculated  prior  to  closing 
and  added  to  the  base  purchase  price. 

Several  agreements  are  required  to  be 
executed  as  part  of  the  Agreement  of 
Sale.  Among  these  is  a  power  purchase 
agreement,  as  amended  ("Power 
Agreement")  by  which  Union  Electric 
has  agreed  to  purchase  120  megawatts 
( "MW")  of  capacity  and  associated 
energy  from  AP&L  under  a  wholesale 
fixed  rate  for  an  initial  period  of  ten 
years  which  capacity  will  be  increased 
by  40  MW  on  January  1. 1995  until  the 
end  of  the  initial  term.  In  addition.  AP&L 
and  Union  Electric  will  enter  into  a 
service  boundary  agreement  whereby 
AP&L  and  Union  Electric  will  agree, 
upon  request,  to  construct  any 
extensions  necessary  to  connect 
borderline  customers  in  their  respective 
service  territories  of  Arkansas  and 
Missouri  to  the  distribution  facilities  of 
the  other  party.  The  requesting  party 
shall  reimburse  the  constructing  party 
for  costs  incurred  in  the  construction, 
and  AP&L  and  Union  Electric  will  agree 
to  supply  power  to  the  other  at  specific 
boundary  line  connections.  Furthermore. 
AP&L  and  Union  Electric  have  entered 
into  an  interchange  agreement  pursuant 
to  which  each  party  has  agreed  to 
provide,  maintain,  and  operate 
connections,  interconnection  points, 
delivery  points,  and  facilities  for  the 
sale,  purchase,  delivery  and  receipt  of 
power  and  energy  under  the  Power 
Agreement  and  operate  such  equipment 
and  facilities  at  its  own  cost  and 
expense. 

In  addition.  AP&L,  Union  Electric,  and 
AECI  will  enter  into  an  interconnection 
agreement  ("Interconnection 
Agreement"),  whereby  AECI  will 
reserve  capacity,  and  subject  to 


availability  of  adequate  capacity  in  the 
AECI  transmission  system,  AECI  will 
provide  a  secondary  transmission  path 
for  capacity  under  the  Power  Agreement 
through  its  transmission  sysem  in  the 
event  that  capacity  under  the 
Interconnection  Agreement  is 
unavailable.  AECI  also  has  agreed  to 
enter  into  an  interconnection  agreement 
with  AP&L  and  to  cancel  AECI's 
existing  transmission  coordination 
agreement  with  AP&L 

All  the  assets  to  be  sold  by  AP&L  are 
currently  subject  to,  and  will  be  released 
from,  the  lien  of  AP&L's  Mortgage  and 
Deed  of  Trust  dated  October  1, 1944,  as 
supplemented  ("Mortgage"). 

AP&L  plans  to  use  the  proceeds 
received  from  Union  Electric,  Sho-Me. 
AECI,  and  the  Mining  Customers  for 
general  corporate  purposes  such  as 
operations  and  maintenance  expenses, 
construction  expenditures,  payroll, 
taxes,  interest  payments,  payment  of 
common  stock  and  preferred  stock 
dividends  and  any  such  other  cash 
requirements  of  AP&L 

Eastern  Edison  Company,  et  al.  (70- 
7865) 

Eastern  Edison  Company  ("Eastern 
Edison"),  110  Mulberry  Street,  Brockton, 
Massachusetts  02403,  an  electric  public- 
utility  subsidiary  company  of  Eastern 
Utilities  Associates,  a  registered  holding 
company,  and  Montaup  Electric 
Company  ("Montaup").  P.O.  Box  2333. 
Boston.  Massachusetts  02107,  an  electric 
public-utility  subsidiary  company  of 
Eastern  Edison,  have  filed  a  declaration 
under  sections  12(c)  and  12(d)  of  the  Act 
and  rules  42  and  43  thereunder. 

Eastern  Edison  proposes  to  acquire 
and  retire,  in  one  or  more  transactions, 
up  to  an  aggregate  amount  of  $50,000,000 
of  any  combination  of  classes  or  series 
of  its  outstanding  long-term  debt  or 
preferred  stock,  from  time  to  time 
through  December  21. 1993.  The 
proposed  transactions  in  which  such 
securities  are  to  be  acquired  may 
include:  (i)  Purchases  on  the  open 
market;  (ii)  purchases  in  privately 
negotiated  transactions;  and  (iii) 
acquisitions  pursuant  to  cash  tender 
offers  to  the  then  current  holders  of 
certain  of  Eastern  Edison's  securities. 
Depending  upon  the  timing  of  such 
transactions.  Eastern  Edison  could  pay  a 
premium  over  par  value  or  pay  less  than 
par  value  to  acquire  such  securities.  Any 
premiums  paid  for  such  open  market 
purchases  will  be  equal  to  the  difference 
between  the  par  value  of  the  security 
purchased  and  the  market  price  of  the 
security  at  the  time  of  purchase. 
However,  if  the  securities  are  acquired 
by  means  of  tender  offers  or  privately 


negotiated  transactions,  Easter 
may  offer  to  acquire  specified  i 
of  a  particular  class  or  series  oi 
entire  class  or  series  of  such  se 
at  a  premium  necessary  to  entii 
holders  to  tender  such  securitic 

Eastern  Edison -has  proposed 
finance  such  acquisitions  throu 
any  combination  of  the  foUowi 
methods:  (i)  Available  cash;  (ii' 
bank  lines  of  credit  for  short-te 
borrowings;  (iii)  the  proceeds  fi 
issuances  of  long-term  securitit 
including  but  not  limited  to.  the 
of  secured  and  unsecured  medi 
notes  previously  authorized  by 
Commission  in  an  order  dated 
December  10. 1990  (HCAR  No. 
and/or  (iv)  the  proceeds  from  t 
Montaup  common  stock  to  Moi 
the  redemption  of  Montaup  del 
held  by  Eastern  Edison.  Easter 
expects  that  funds  for  the  repa; 
its  short-term  borrowings  will  1 
provided  by  internally  generat( 
by  sales  of  long-term  securities 

Montaup  proposes  to  acquin 
retire  up  to  an  aggregate  amoui 
$50,000,000  of  its  outstanding  c 
stock  from  Eastern  Edison  fron 
time  through  December  31. 199 
purchase  price  of  $100  (par  val 
share.  Montaup  currently  has 
outstanding  336,000  shares  of  c 
stock,  par  value  $100  per  share 
aggregate  par  value  of  $83,000,1 
Montaup's  outstanding  commo 
owned  by  Eastern  Edison.  Mor 
proposes  to  finance  such  acqui 
through  the  use  of  available  ca 
existing  bank  lines  of  credit  foi 
term  borrowings.  Montaup  exp 
funds  for  the  repayment  of  its  i 
borrowings  will  be  provided  b; 
internally  generated  cash. 

For  the  Commission,  by  the  Divi 
Investment  Management,  pursuant 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  91-18862  Filed  8-7-fll;  8:4 
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Quest  for  Value  Global  Equit) 
Inc^  et  al.;  Application 

August  1, 1991. 

aoency:  Securities  and  Exchai 
Commission  ("SEC"). 
action:  Notice  of  Application 
Order  under  the  Investment  C< 
Act  of  1940  (the  "1040  Act"). 

APPUCANTS:  Quest  for  Value  C 
Equity  Fund.  Inc.,  Quest  for  V« 
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availability  of  adequate  capacity  in  the 
AECI  transmission  system,  AECI  will 
provide  a  secondary  transmission  path 
for  capacity  under  the  Power  Agreement 
through  its  transmission  sysem  in  the 
event  that  capacity  under  the 
Interconnection  Agreement  is 
unavailable.  AECI  also  has  agreed  to 
enter  into  an  interconnection  agreement 
with  AP&L  and  to  cancel  AECI's 
existing  transmission  coordination 
agreement  with  AP&L 

All  the  assets  to  be  sold  by  AP&L  are 
currently  subject  to.  and  will  be  released 
from,  the  lien  of  AP&L's  Mortgage  and 
Deed  of  Trust  dated  October  1, 1944,  as 
supplemented  ("Mortgage"). 

AP&L  plans  to  use  the  proceeds 
received  from  Union  Electric.  Sho-Me, 
AECI,  and  the  Mining  Customers  for 
general  corporate  purposes  such  as 
operations  and  maintenance  expenses, 
construction  expenditures,  payroll, 
taxes,  interest  payments,  payment  of 
common  stock  and  preferred  stock 
dividends  and  any  such  other  cash 
requirements  of  AP&L 

Eastern  Edison  Company,  et  al.  (70- 
7865) 

Eastern  Edison  Company  ("Eastern 
Edison"),  110  Mulberry  Street.  Brockton, 
Massachusetts  02403,  an  electric  public- 
utility  subsidiary  company  of  Eastern 
Utilities  Associates,  a  registered  holding 
company,  and  Montaup  Electric 
Company  ("Montaup"),  P.O.  Box  2333. 
Boston,  Massachusetts  02107,  an  electric 
public-utility  subsidiary  company  of 
Eastern  Edison,  have  filed  a  declaration 
under  sections  12(c)  and  12(d)  of  the  Act 
and  rules  42  and  43  thereunder. 

Eastern  Edison  proposes  to  acquire 
and  retire,  in  one  or  more  transactions, 
up  to  an  aggregate  amount  of  $50,000,000 
of  any  combination  of  classes  or  series 
of  its  outstanding  long-term  debt  or 
preferred  stock,  from  time  to  time 
through  December  21, 1993.  The 
proposed  transactions  in  which  such 
securities  are  to  be  acquired  may 
include:  (i)  Purchases  on  the  open 
market;  (ii)  purchases  in  privately 
negotiated  transactions;  and  (iii) 
acquisitions  pursuant  to  cash  tender 
offers  to  the  then  current  holders  of 
certain  of  Eastern  Edison's  securities. 
Depending  upon  the  timing  of  such 
transactions.  Eastern  Edison  could  pay  a 
premium  over  par  value  or  pay  less  than 
par  value  to  acquire  such  securities.  Any 
premiums  paid  for  such  open  market 
purchases  will  be  equal  to  the  difference 
between  the  par  value  of  the  security 
purchased  and  the  market  price  of  the 
security  at  the  time  of  purchase. 
However,  if  the  securities  are  acquired 
by  means  of  tender  offers  or  privately 


negotiated  transactions.  Eastern  Edison 
may  offer  to  acquire  specified  amounts 
of  a  particular  class  or  series  or  an 
entire  class  or  series  of  such  securities 
at  a  premium  necessary  to  entice  the 
holders  to  tender  such  securities. 

Eastern  Edison -has  proposed  to 
finance  such  acquisitions  through  one  or 
any  combination  of  the  following 
methods:  (i)  Available  cash:  (ii)  existing 
bank  lines  of  credit  for  short-term 
borrowings;  (iii)  the  proceeds  from  new 
issuances  of  long-term  securities, 
including  but  not  limited  to,  the  issuance 
of  secured  and  unsectued  medium-term 
notes  previously  authorized  by  the 
Commission  in  an  order  dated 
December  10. 1990  (HC^R  No.  25204): 
and/or  (iv)  the  proceeds  from  the  sale  of 
Montaup  common  stock  to  Montaup  or 
the  redemption  of  Montaup  debentures 
held  by  Eastern  Edison.  Eastern  Edison 
expects  that  funds  for  the  repayment  of 
its  short-term  borrowings  will  be 
provided  by  internally  generated  cash  or 
by  sales  of  long-term  securities. 

Montaup  proposes  to  acquire  and 
retire  up  to  an  aggregate  amount  of 
$50,000,000  of  its  outstanding  common 
stock  from  Eastern  Edison  from  time  to 
time  through  December  31, 1993,  for  the 
purchase  price  of  $100  (par  value)  per 
share.  Montaup  currently  has 
outstanding  336,000  shares  of  common 
stock,  par  value  $100  per  share,  for  an 
aggregate  par  value  of  $83,600,000.  All  of 
Montaup's  outstanding  common  stock  is 
owned  by  Eastern  Edison.  Montaup 
proposes  to  Hnance  such  acquisition 
through  the  use  of  available  cash  and 
existing  bank  lines  of  credit  for  short- 
term  borrowings.  Montaup  expects  that 
funds  for  the  repayment  of  its  short-term 
borrowings  will  be  provided  by 
internally  generated  cash. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  91-18862  Filed  8-7-01;  8:45  am) 
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[ReiMM  No.  IC-182S3;  Inti  SwIm  Release 
No.  301;  812-77421 

Quest  for  Value  Global  Equity  Fund, 
Inc^  0t  al.;  Application 

August  1. 1091. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Quest  for  Value  Global 
Equity  Fund,  Inc..  Quest  for  Value  Fund. 


Inc.,  Quest  for  Value  Family  of  Funds. 
Quest  for  Value  Accumulation  Triist, 
and  any  other  open-end  investment 
company  which  is  or  may  become  a 
member  of  the  Quest  for  Value 
Advisor's  "group  of  investment 
companies"  as  that  phrase  is  defmed  by 
paragraph  (c)(4)  of  rule  lla-3  under  the 
1940  Act. 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  that  would  grant  an  exemption  from 
section  12(d)(3)  of  the  1940  Act  and  rule 
12d-3. 

SUMHURV  OF  appucation:  Applications 
seek  a  conditional  order  under  section 
e(c)  of  the  1940  Act  to  permit  them  to 
invest  in  equity  and/or  convertible 
securities  of  foreign  issuers  that,  in  their 
most  recent  fiscal  year,  derived  more 
than  15  percent  of  their  gross  annual 
revenues  from  securities  related 
activities  ("foreign  securities 
companies")  in  accordance  with  the 
conditions  of  the  proposed  amendments 
to  rule  12d3-l  under  the  1940  Act. 
PIUNO  date:  The  application  was  filed 
on  June  21. 1991. 

HEARINQ  on  NOrmCATION  OP  HKARMQ: 
An  order  granting  the  application  will  be 
issued  urdess  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  27. 1991.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549; 
Applicants,  One  World  Financial 
Center,  New  York,  New  York  10281. 
FOR  FURTHER  MFORMATKM  CONTACT 
Thomas  G.  Sheehan.  Staff  Attorney, 
(202)  272-7324.  or  Jeremy  N.  Rubenstein, 
Assistant  Director  (202)  272-3023 
(Division  of  Investment  Management 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Applicants  are  open-end 
management  investment  companies 


registered  under  the  1940  Act.  Quest  for 
Value  Global  Equity  Fund,  Inc.  and 
Quest  for  Value  Fund,  Inc.  are  Maryland 
corporations.  Quest  for  Value  Family  of 
Funds  and  Quest  for  Value 
Accumulation  Trust  are  Massachusetts 
business  trusts.  Quest  for  Value 
Advisors  is  the  investment  advisor  for 
all  of  the  Applicants  and  also  serves  as 
administrator  to  the  Quest  for  Value 
Global  Equity  Fund,  Inc.  Globe  Finlay 
Inc.  acts  as  subadviser  to  Quest  for 
Value  Global  Equity  Fund  Inc. 
Oppenheimer  &  Co.,  Inc.  acts  as  sub- 
adviser  to  one  of  the  portfolios  of  the 
Quest  for  Value  Family  of  Funds. 

2.  Applicants  seek  to  invest  equity 
and/or  convertible  securities  issued  by 
foreign  issuers  that  in  their  msot  recent 
fiscal  year,  derived  more  than  15  percent 
of  their  gross  revenues  from  their 
activities  as  broker,  dealer,  underwirter 
or  investment  adviser  ("Foreign 
Seciirities  Companies"). 

3.  Applicants  seek  relief  from  section 
12(dH3)  of  the  1940  Act  and  rule  12d3-l 
thereunder  to  invest  in  securities  of 
Foreign  Securities  Companies  to  the 
extent  allowed  in  the  proposed 
amendments  to  rule  12d3-l.  See 
Investment  Company  Act  Release  No. 
17096  (Aug.  3, 1989).  54  FR  33027  (Aug. 
11, 1989).  Apphcants'  proposed 
acquisition  of  securities  issued  by 
Foreign  Securities  Companies  will 
satisfy  each  of  the  requirements  of 
proposed  amended  rule  12d3-l. 

Applicants'  Legal  Conclusions 

1.  SecUon  12(d)(3)  of  the  1940  Act 
generally  prohibits  an  investment 
company  from  acquiring  any  security 
issued  by  any  person  who  is  a  broker, 
dealer,  underwriter,  or  investment 
adviser.  Rule  12d3-l  under  the  1940  Act 
provides  an  exemption  from  section 
12d(3)  for  investment  companies 
acquiriog  securities  of  an  issuer  that 
derived  more  than  15  percent  of  its  gross 
revenues  In  its  most  fiscal  year  from 
securities  related  activities,  provided  the 
acquisitions  satisfy  certain  conditions 
set  forth  in  the  rule.  Subparagraph  (b)(4) 
of  rule  12d3-l  provides  that  "at  the  time 
of  acquisition,  any  equity  security  of  the 
issuer  *  *  *  [must  be]  a  'margin  security' 
as  defmed  in  Regulation  T  promulgated 
by  the  Board  of  Governors  of  the 
Federal  Reserve  System."  Since  a     - 
margin  security  generally  msut  be  one 
which  is  traded  in  United  States 
markets,  sectuities  issued  by  many 
Foreign  Securities  Companies  would  not 
meet  this  test.  Accordingly,  applicants 
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seek  an  exemption  from  the  margin 
security  requirements  of  rule  12d3-l.* 

2.  Proposed  amended  rule  12d3-l 
provides  that  the  margin  security 
requirement  would  be  excused  if  the 
acquiring  company  purchases  the  equity 
securities  of  Foregin  Securities 
Companies  that  meet  criteria 
comparable  to  those  applicable  to  equity 
securities  of  United  States  securities 
related  businesses.  The  criteria,  as  set 
forth  in  the  proposed  amendments,  "are 
based  particularly  on  the  policies  that 
underlie  the  requirements  for  inclusion 
on  the  list  of  over-the-counter  margin 
stocks."  Investment  Company  Act 
Release  No.  17096  (Aug.  3, 1989).  54  FR 
33027  (Aug.  11. 1989). 

Applicants'  Condition 

Applicants  agree  that  any  rehef  will 
be  subject  to  the  following  condition: 

1.  Applicants  will  comply  with  the 
proposed  amendments  to  rule  12d3-l 
under  the  1940  Act  as  they  are  currently 
proposed  (Investment  Company  Act 
Release  No.  17096  (Aug.  3, 1989).  54  FR 
33027  (Aug.  11. 1989)),  or  as  they  may  be 
reproposed.  adopted  or  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Morgarat  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  91-18863  Filed  8-7-91;  8:45  am] 

MLUNO  CODE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

I  Declaration  of  Economic  Injury  Disaster 
Loan  Areas  #7365  and  #7366] 

California  (With  Contiguous  Counties 
In  Oregon);  Declaration  of  Disaster 
Loan  Area 

Shasta  and  Siskiyou  Counties  and  the 
contiguous  counties  of  Del  Norte. 
Humboldt,  Lassen,  Modoc,  Plumas, 
Tehama,  and  Trinity  in  the  State  of 
California,  and  )ackson,  Josephine  and 
Klamath  Counties  in  the  State  of  Oregon 
constitute  an  Economic  Injury  Disaster 
Loan  Area  due  to  damages  caused  by  a 
toxic  herbicide  spill  into  the  Sacramento 
River  as  the  result  of  a  train  derailment 
north  of  Dunsmuir,  California,  on  July 


'  The  staff  of  the  Division  of  Investment 
Management  notes  that  the  Board  of  Governors  of 
the  Federal  Reserve  System  has  amended 
Regulation  T  to  include  "foreign  margin  stock." 
However,  because  the  requiremenU  for  inclusion  on 
the  Board's  "List  of  Foreign  Margin  Stocks"  are 
genreally  more  restrictive  than  the  requirement*  for 
a  "margin  security"  traded  in  United  State* 
markets,  securities  issued  by  many  foreign 
securities  firms  are  not  included  in  the  definition  of 
"foreign  margin  stock"  under  Regulation  T.  See  12 
CFR  i  220.2(ij  and  (g]  (6). 


14. 1991.  Eligible  small  businesses 
without  credit  available  elsewhere  and 
small  agricultural  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
May  1. 1992  at  the  address  listed  below: 
U.S.  Small  Business  Administration. 
Disaster  Area  4  Office.  P.O.  Box  13795. 
Sacramento.  California  95853-4795.  or 
other  locally  announced  locations.  The 
interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

The  economic  injury  number  assigned 
to  the  State  of  California  is  736500  and 
for  the  State  of  Oregon  the  number  is 
736600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  August  1. 1991. 
Patricia  Saiki, 
Administrator. 
(FR  Doc.  91-18798  Filed  8-7-91;  8:45  am] 

BIUING  COOE  K»S-01-H 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Order  91-7-51] 

Fitness  Determination  of  Sky  One 
Express  Airlines,  inc.  D/B/A  Sky  One 
Express 

agency:  Department  of  Transportation. 

action:  Notice  of  commuter  air  carrier 
fitness  determination,  order  to  show 
cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  Sky 
One  Express  Airlines.  Inc.  d/b/a  Sky 
One  Express  fit.  willing,  and  able  to 
provide  commuter  air  service  under 
section  419(e)(1)  of  the  Federal  Aviation 
Act. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  room  6401,  Department  of 
Transportation,  400  Seventh  Street.  SW., 
Washington.  DC  20590,  and  serve  them 
on  all  persons  listed  in  Attachment  A  to 
the  order.  Responses  shall  be  filed  no 
later  than  August  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Delores  King,  Air  Carrier  Fitness 
Division  (P-56,  room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  (202)  366-2343. 


Dated:  August  1, 1991. 
Patrick  V.  Murphy,  Jr., 

Deputy  Assistant  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc.  91-18799  Filed  8-7-91;  8:45  am] 

BIUJMO  COOE  4910-«3-M 

i 

(Order  91-7-50] 

Fitness  Determination  of  Charles  J. 
Colgan  &  Associates,  inc.;  d/b/a 
National  Capital  Airways 

agency:  Department  of  Transportation. 
action:  Notice  of  commuter  air  carrier 
fitness  determination,  order  to  show 
cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  Charles  J. 
Colgan  &  Associates.  Inc.  d/b/a 
National  Capital  Airways  fit.  willing, 
and  able  to  provide  commuter  air 
service  under  section  419(e)  of  the 
Federal  Aviation  Act. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division.  P-56.  Department  of 
Transportation,  400  Seventh  Street,  SW., 
room  6401,  Washington,  DC  20590,  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  August  16. 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Kathy  Lusby  Cooperstein.  Air 
Carrier  Fitness  Division  (P-56.  room 
6401).  U.S.  Department  of 
Transportation,  400  Seventh  Street.  SW., 
Washington,  DC  20590.  (202)  366-2337, 

Dated:  August  1, 1991. 

Patrick  V.  Murphy.  Jr., 

Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 

(FR  Doc.  91-18801  Filed  8-7-91;  8:45  am) 

BtUJNQ  COOE  4«10-«2-« 


lOrder  91-7-52] 

Fitness  Determination  of  Sierra 
Nevada  Airways,  inc. 

agency:  Department  of  Transportation. 

action:  Notice  of  commuter  air  carrier 
fitness  determination,  order  to  show 
cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Sierra  Nevada  Airways.  Inc..  is  fit. 
willing,  and  able  to  provide  commuter 
air  service  under  section  419(e)(1)  of  the 
Federal  Aviation  Act. 


RESPONSES:  All  interested  pei 
wishing  to  respond  to  the  Dep 
Transportation's  tentative  fitn 
determination  should  file  thei: 
responses  with  the  Air  Carrie; 
Division.  P-56.  room  6401,  Dej 
Transportation^  400  Seventh  S 
Washington.  DC  20590,  and  8( 
on  all  persons  listed  in  Attact 
the  order.  Responses  shall  be 
later  than  August  16, 1991. 

FOR  FURTHER  INFORMATION  C( 

Mrs.  Janet  A.  Davis,  Air  Carri 
Division,  Department  of  Tram 
400  Seventh  Street,  SW.,  Was 
DC  20590,  (202)  366-9721. 

Dated:  August  1, 1991. 
Patrick  V.  Muiphy, 

Deputy  Assistant  Secretary  for  Pi 

In  tema  tional  Affairs. 

[FR  Doc.  91-18800  Filed  8-7-91;  8; 

BILUNQ  COOE  OlO-eS-M 


Applications  for  Certificates 
Convenience  and  Necessity 
Foreign  Air  Carrier  Permits  F 
Subpart  Q  During  the  Week  I 
26, 1991 

The  following  applications 
certificates  of  public  convenii 
necessity  and  foreign  air  can- 
were  filed  under  subpart  Q  of 
Department  of  Transportatior 
Procedural  Regulations  (see  1 
302.1701  et  seq.].  The  due  dat( 
answers,  conforming  applicat 
motion  to  modify  scope  are  sc 
below  for  each  application.  Fi 
the  answer  period  DOT  may  ] 
application  by  expedited  proc 
Such  procedures  may  consist 
adoption  of  a  show-cause  ord 
tentative  order,  or  in  appropr 
final  order  without  further  pn 

Docket  Number  47210. 

Date  filed:  July  22, 1991. 

Due  Date  for  Answers,  Con 
Applications,  or  Motions  to  A 
Scope:  August  19, 1991. 

Description:  Amendment  N 
to  the  Application  of  Eva  Air 
Corporation  pursuant  to  secti 
the  Act  and  subpart  Q  of  the 
Regulations,  requests  a  foreig 
carrier  permit  to  engage  in  sc 
foreign  air  transportation  of  [ 
property  and  mail  as  follows: 
the  coterminal  points,  Taipai 
Repubhc  of  China,  via  interm 
points  in  the  Pacific,  and  the 
points  Guam,  Honolulu.  Haw 
Washington.  San  Francisco  a 
Angeles.  California.  Dallas.  1 
New  York.  New  York.  United 
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Dated:  August  1, 1991. 
Patrick  V.  Murphy,  Jr., 

Deputy  Assistant  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc.  91-18799  Filed  8-7-91;  8:45  am] 

BILUNG  COOC  4*10-«2-H 

4 

(Order  91-7-50] 

Fitness  Determination  of  Charles  J. 
Colgan  &  Associates,  Inc.;  d/b/a 
National  Capital  Airways 

agency:  Department  of  Transportation. 
action:  Notice  of  commuter  air  carrier 
fitness  determination,  order  to  show 
cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  Charles  J. 
Colgan  &  Associates,  Inc.  d/b/a 
National  Capital  Airways  fit.  willing, 
and  able  to  provide  commuter  air 
service  under  section  419(e)  of  the 
Federal  Aviation  Act. 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
room  6401,  Washington,  DC  20590,  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  August  16, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Kathy  Lusby  Cooperstein,  Air 
Carrier  Fitness  Division  (P-56,  room 
6401),  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  (202)  366-2337. 

Dated:  August  1, 1991. 
Patrick  V.  Murphy,  Jr., 

Deputy  Assistant  Secretary  for  Policy  and 

International  Affairs. 

[FR  Doc.  91-18601  Filed  8-7-91:  8:45  am] 

BILUNO  CODE  4«10-«2-M 


[Ontor  91-7-52] 

Fitness  Determination  of  Sierra 
Nevada  Airways,  Inc. 

agency:  Department  of  Transportation. 

action:  Notice  of  commuter  air  carrier 
fitness  determination,  order  to  show 
cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find  that 
Sierra  Nevada  Airways,  Inc.,  is  fit, 
willing,  and  able  to  provide  commuter 
air  service  under  section  419(e)(1)  of  the 
Federal  Aviation  Act. 


RESPONSES:  All  Interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  room  6401,  Department  of 
Transportation.  400  Seventh  Street,  SW., 
Washington,  DC  20590,  and  serve  them 
on  all  persons  listed  in  Attachment  A  to 
the  order.  Responses  shall  be  filed  no 
later  than  August  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Janet  A.  Davis.  Air  Carrier  Fitness 
Division,  Department  of  Transportation. 
400  Seventh  Street.  SW.,  Washington. 
DC  20590,  (202)  366-9721. 

Dated:  August  1. 1991. 
Patrick  V.  Muiphy, 

Deputy  Assistant  Secretary  for  Policy  and 
In  temationaJ  Affairs. 
[FR  Doc.  91-18800  Filed  8-7-91;  8:45  am] 
BILUNO  CODE  «10-62-M 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended  July 
26, 1991 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (see  14  CFR 
302.1701  et  seq.].  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  47210. 

Date  filed:  July  22, 1991. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  August  19. 1991. 

Description:  Amendment  Number  One 
to  the  Application  of  Eva  Airways 
Corporation  pursuant  to  section  402  of 
the  Act  and  subpart  Q  of  the 
Regulations,  requests  a  foreign  air 
carrier  permit  to  engage  in  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  as  follows:  Between 
the  coterminal  points,  Taipai  and. 
Republic  of  China,  via  intermediate 
points  in  the  Pacific,  and  the  coterminal 
points  Guam,  Honolulu.  Hawaii,  Seattle, 
Washington,  San  Francisco  and  Los 
Angeles,  California,  Dallas,  Texas  and 
New  York,  New  York,  United  States  of 


America,  and  beyond  to  Amsterdam, 

The  Netherlands. 

Phyllis  T.Kaylor, 

Chief,  Documentary  Services  Division. 

[FR  Doc.  91-18802  Filed  8-7-91: 8:45  am] 

BILUNO  COOC  MIO-U-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

[AC-36;  OTS  No.  0555] 

Albemarle  Savings  and  Loan 
Association,  Elizabeth  City,  NC;  Rnal 
Action;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  June  IB. 
1991,  the  Office  of  the  Chief  Counsel. 
Office  of  Thrift  Supervision,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  Albemarle 
Savings  and  Loan  Association,  Elizabeth 
City,  North  Carolina  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
information  Services  Division,  Office  of 
Thrift  Supervision,  1776  G  Street,  NW., 
Washington,  DC  20552  and  at  the 
Southwest  Regional  Office,  Office  of 
Thrift  Supervision,  1475  Peachtree 
Street,  NE.,  Atlanta,  Georgia  30348-5217. 

By  the  Office  of  Thrift  Supervision. 

Dated:  August  1, 1991. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-18885  Filed  8-7-91;  8:45  am] 
BILUNO  COOC  STIIMII-M 


[AC-39;  OTS  Na  0922] 

Rrst  Federal  Savings  and  Loan 
Association  of  Idaho  Falls,  Idaho  Falls, 
ID;  Final  Action;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  June  12, 
1991.  the  Office  of  the  Chief  Counsel, 
Office  of  Thrift  Supervision,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  First 
Federal  Savings  and  Loan  Association 
of  Idaho  Falls,  Idaho  Falls,  Idaho  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street,  NW.,  Washington,  DC  20552,  and 
Deputy  Regional  Office,  Office  of  Thrift 
Supervision  of  Seattle,  12201  Sixth 
Avenue,  suite  1500,  Seattle,  Washington 
98121-1889. 

By  the  Office  of  Thrift  Supervision. 


Dated:  August  1. 1991. 
Nadine  Y.  Wathingtoo, 
Corporate  Secretary. 
[FR  E)oc.  91-18886  Filed  8-7-91;  8.45  am] 
B«JJNO  COOC  STlO-OI-lt 

[AC-37:  OTS  Na  0283] 

Gate  City  Federal  Savings  and  Loan 
Association,  Greensboro,  NC;  Hnal 
Action;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  June  18, 
1991,  the  Office  of  the  Chief  Counsel, 
Office  of  Thrift  Supervision,  acting 
pursuant  to  delegated  authority, 
approved  the  appUcation  of  Gate  City 
Federal  Savings  and  Loan  Association, 
Greensboro,  North  Carolina  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street,  NW.,  Washington.  DC  20552,  and 
Southeast  Regional  Office.  Office  of 
Thrift  Supervision,  1475  Peachtree 
Street  NE..  Atlanta,  Georgia  30348-5217. 

By  the  Office  of  Thrift  Supervision. 

Dated:  August  1, 1991. 
Nadina  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91-18887  Filed  8-7-91;  8:45  am] 
BILUNO  COOC  (TIO-OI-II 


IAC-38;  OTS  No.  5949] 

Grandview  Savings  Association, 
Pittsburgh,  PA;  Rnai  Action;  Approval 
of  Conversion  Application 

Notice  is  hereby  given  that  on  June  28, 
1991,  the  Office  of  the  Chief  Counsel. 
Office  of  Thrift  Supervision,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  Grandview 
Savings  Association,  Pittsburglu 
Pennsylvania  for  permission  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  application  are  available  for 
inspection  at  the  Information  Services 
Division,  Office  of  Thrift  Supervision, 
1776  G  Street,  NW.,  Washington,  DC 
20552,  and  District  Director.  Office  of 
Thrift  Supervision  of  Pittsburgh,  One 
Riverfront  Center,  Twenty  Stanwix 
Street,  Pittsburgh,  Pennsylvania,  15222- 
4893. 

By  the  Office  of  Thrift  Supervision. 

Dated  August  1, 1991. 
Nadina  Y.  Washingtoo. 
Corporate  Secretary. 
[FR  Doc.  91-18888  Filed  ft-7-91:  8:45  am] 

BILUNO  COOC  STSO-OI-M 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee; 
Generalized  System  of  Preferences 
(GSP);  Notice  of  Special  Review  To 
Consider  Requests  From  ttie 
Governments  of  Czechoslovakia, 
Hungary,  Poland  and  Yugoslavia  To 
Add  Products  to  the  List  of  Articles 
Eligible  for  Duty-Free  Treatment  Under 
the  GSP  and  Deadlines  for  Public 
Comment 

At  the  direction  of  the  President,  the 
GSP  Subcommittee  of  the  Trade  Policy 
Staff  Committee  (TPSC)  is  initiating  a 
special  review  to  consider  requests  from 
the  Governments  of  Czechoslovakia, 
Hungarj'.  Poland,  and  Yugoslavia  to  add 
products  to  the  list  of  articles  eligible  for 
duty-free  treatment  under  the  GSP. 
Notice  is  hereby  given  that,  in  order  to 
be  considered  in  the  special  review,  all 
petitions  requesting  the  additions  to  the 
list  of  articles  eligible  for  duty-free 
treatment  under  the  Generalized  System 
of  Preferences  (GSP)  must  be  received  at 
the  Office  of  the  U.S.  Trade 
Representative  no  later  than  5  p.m.  on 
October  1, 1991.  The  GSP  provides  for 
the  duty-free  importation  of  qualifying 
articles  when  imported  from  designated 
beneficiary  developing  countries.  The 
GSP  is  authorized  by  title  V  of  the  Trade 
Act  of  1974,  as  amended,  and  was 
implemented  by  Executive  Order  11888 
of  November  24, 1375,  as  modified  by 
subsequent  Executive  Orders  and 
Presidential  Proclamations. 

Special  GSP  Review  for  Countries  in 
Central  and  Eastern  Europe 

The  Government  of  Czechoslovakia, 
Hungary,  Poland,  and  Yugoslavia  may 
submit  petitions  requesting  the  President 
(1)  to  designate  additional  articles  as 
eligible  for  GSP;  (2)  to  waive  the 
competitive  need  limits  with  respect  to 
specific  GSP  eligible  articles;  and  (3)  to 
otherwise  expand  GSP  coverage. 
Requests  to  expand  GSP  product 
coverage  from  parties  other  than  the 
Governments  noted  above,  and  requests 
for  other  modifications  of  the  GSP  may 
not  be  submitted  at  this  time.  Such 
requests  can  be  submitted  in  the  1992 
GSP  annual  review,  with  a  tentative 
submission  deadline  of  June  1, 1992. 

As  directed  by  the  President,  the 
TPSC  will  waive  15  CFR  2007.0(a)(1), 
and  will  re-review  the  following 
previously  denied  Central  and  Eastern 
European  petitions: 


Caa* 

Num- 

t)er 

HTS 

t^umber 

Product 

Description 

Country 

90-S 

0406.90.30 

Goya  cheese, 
not  grated  or 
powdered,  not 
processed. 

Hungary 

90-16.._ 

2003.10.00 

Mustvooma, 
prepared  or 
preserved 
ottierwise 
ttian  by 
vinegar  or 
acetic  acid. 

Hungary 

90-21 .... 

2204.21.40 

Grape  wine,  not 

Hungary 

90-22.... 

spaf1(lir>g  or 
effervescent, 
not  over  14% 
vol.  alcohol,  in 
contairterB 
holding  2 
liters  or  less. 

90-23... 

2204.21.80 

Grape  wine, 
other  than 
••Marsala," 
not  sparVHng 
or 

effervescent, 
over  14%  vol. 
alcohol,  in 
containers 
holding  2 
liters  or  less. 

Hungary 

90-63.... 

7318.15.80 

Screws  and 
bolts  of  Iron 
or  steei. 
having  shanks 
or  threads  6 
mmornHxe 

Poland 

in  diameter. 

The  TPSC  will  also  waive  15  CFR 
2007.0(a)(1)  for  other  petitions  that  may 
be  submitted  by  the  Governments  of 
Czechoslovakia,  Hungary,  Poland  and 
Yugoslavia  during  this  review. 

Submission  of  Petitions  and  Requests 

Petitions  and  requests  to  expand  GSP 
treatment  should  be  addressed  to:  GSP 
Subcommittee,  Office  of  the  U.S.  Trade 
Representative.  600  17th  Street,  NW.. 
room  517,  Washington,  DC  20508. 
Petitions  which  are  hand  carried  should 
be  delivered  to  room  517.  All  such 
submissions  must  conform  with 
regulations  codified  in  15  CFR  part  2007, 
except  as  mentioned  in  this  notice.  In 
addition  to  these  requirements,  the 
petition  should  identify  the  product  of 
interest  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
nomenclature.  Trade  data  for  the  last 
three  years  should  be  provided  in  the 
HTS  category. 

Information  submitted  will  be  subject 
to  public  inspection  by  appointment 
only  with  the  staff  of  the  USTR  Reading 
room,  except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2C03.6  and  15  CFR  2006.10. 
The  telephone  number  for  the  USTR 
Reading  room  is  (202)  395-6186.  Petitions 
and  requests  must  be  submitted  in 
fourteen  (14)  copies  in  English.  If  the 


petition  or  request  contains  business 
confidential  information,  fourteen  (14) 
copies  of  a  nonconfidential  version  of 
the  submission  along  with  fourteen  (14) 
copies  of  the  confidential  version  must 
be  submitted.  In  addition,  the 
submission  containing  confidential 
information  must  clearly  be  marked 
"confidential"  at  the  top  and  bottom  of 
each  and  every  page  of  the  submission. 
The  version  that  does  not  contain 
business  confidential  information  (the 
public  version)  should  also  clearly  be 
marked  at  the  top  and  bottom  of  each 
page  (either  "public  version"  or 
"nonconfidential"). 

Prospective  petitioners  are  strongly 
advised  to  review  the  GSP  regulations 
published  in  the  Federal  Register  on 
Tuesday,  February  11, 1986  (51  FR  5037). 
Prospective  petitioners  are  reminded 
that  submissions  which  do  not  provide 
adequate  information  required  by  15 
CFR  2007.1  will  not  be  accepted  for 
review  unless  the  petitioner  has  made  a 
good  faith  effort  to  obtain  the 
information  required.  Petitions  with 
respect  to  competitive  need  waivers 
must  meet  the  informational 
requirements  for  product  addition 
requests  in  15  CFR  2007.1(c).  A  mode! 
petition  format  is  available  from  the 
GSP  Information  Center  ((202)  395-6971) 
and  USTR  Reading  room  and  is 
published  in  the  publication  A  Guide  to 
the  U.S.  Generalized  System  of 
Preferences  Prospective  petitioners  are 
requested  to  use  this  model  petition 
format  so  as  to  ensure  that  all 
informational  requirements  are  met. 
Furthermore,  prospective  petitioners 
submitting  petitions  that  request 
modifications  with  respect  to  specific 
articles  should  list  on  the  first  page  of 
the  petition  the  following  information: 
(1)  The  requested  action;  and  (2)  the 
classification  of  the  subject  article(s)  in 
HTS  nomenclature.  Questions  about  the 
preparation  of  petitions  and  requests 
should  be  directed  to  the  staff  of  the 
GSP  Information  Center. 

Notice  of  petitions  and  requests 
accepted  for  review  will  be  published  in 
the  Federal  Register  on  or  about 
November  15.  The  notice  will  also 
provide  updated  information  concerning 
the  opportunity  for  interested  parties  to 
comment  on  requests  accepted  for 
review  through  public  hearings  and 
written  submissions.  The  tentative 
schedule  for  public  hearing  and 
comment  is  as  follows: 
Deadline  for  Czechoslovakia,  Hungary, 
Poland  and  Yugoslavia  to  submit 
petitions:  October  1. 
Deadline  for  submitting  pre-iiearing 

briefs:  December  18. 
Public  hearings:  January  6-8, 1992. 


Deadline  for  submitting  post-hi 

briefs:  January  20. 
Deadline  for  submitting  rebutti 

February  20. 
Deadline  for  public  comment  o 

advice:  March  30. 

Depending  on  the  number  of 
received,  the  GSP  Subcommitt 
shorten  this  schedule. 

Should  Bulgaria  be  designatt 
beneficiary  developing  countrj 
the  petition  submission  deadlii 
GSP  Subcommittee  will  consid 
requests  from  the  Government 
Bulgaria  to  add  products  to  the 
GSP  eligible  articles  until  Octo 
1991. 

Any  modifications  to  the  GS 
resulting  from  the  GSP  special 
will  be  announced  on  or  about 
1992.  and  will  take  effect  on  or 
May  1, 1992. 
David  A.  Weiaa, 

Chairman,  Trade  Policy  Staff  Com 
(FR  Doc.  91-18998  Filed  8-7-«l;  8:4 
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Product 

Description 

Country 

Goya  cheese, 

Hungary 

not  grated  or 

powdered,  not 

processed. 

Mushrooms, 

Hungary 

prepared  or 

preserved 

otherwise 

thant>y 

vinegar  or 

acetic  acid. 

Grape  wine,  not 

Hungary 

sparkling  or 

effervescent. 

not  over  14% 

vol.  ak»hol,  in 

containers 

holding  2 

liters  or  less. 

Grape  wine, 

Hungary 

other  than 

••Marsala," 

not  span<ling 

or 

effervescent. 

over  14%  vol. 

alcohol,  in 

containers 

holdingZ 

liters  or  less. 

Screws  and 

Poland 

txiftsof  iron 

or  steel. 

having  shanks 

or  threads  6 

twnormore 

indumeter. 

Iso  waive  15  CFR 
er  petitions  that  may 
le  Governments  of 
lungary,  Poland  and 
this  review. 

tions  and  Requests 

juests  to  expand  GSP 
le  addressed  to:  GSP 
ice  of  the  U.S.  Trade 
0 17th  Street,  NW., 
jton,  DC  20508. 
;  hand  carried  should 
im  517.  All  such 
conform  with 
d  in  15  CFR  part  2007. 
jd  in  this  notice.  In 
;quirements,  the 
ntify  the  product  of 
nonized  Tariff 
ited  States  (HTS) 
ie  data  for  the  last 
be  provided  in  the 

nitted  will  be  subject 
1  by  appointment 
of  the  USTR  Reading 
formation  granted 
tial"  status  pursuant 
id  15  CFR  2006.10. 
ber  for  the  USTR 
)2)  395-6186.  PetiUons 
be  submitted  in 
I  in  English.  If  the 


petition  or  request  contains  business 

conHdential  information,  fourteen  (14) 
copies  of  a  nonconfidential  version  of 

the  submission  along  with  fourteen  (14) 
copies  of  the  confidential  version  must 
be  submitted.  In  addition,  the 
submission  containing  confidential 
information  must  clearly  be  marked 
"confidential"  at  the  top  and  bottom  of 
each  and  every  page  of  the  submission. 
The  version  that  does  not  contain 
business  confidential  information  (the 
public  version)  should  also  clearly  be 
marked  at  the  top  and  bottom  of  each 
page  (either  "public  version"  or 
"nonconfidential"). 

Prospective  petitioners  are  strongly 
advised  to  review  the  GSP  regulations 
published  in  the  Federal  Register  on 
Tuesday,  February  11. 1986  (51  FR  5037). 
Prospective  petitioners  are  reminded 
that  submissions  which  do  not  provide 
adequate  information  required  by  15 
CFR  2007.1  will  not  be  accepted  for 
review  unless  the  petitioner  has  made  a 
good  faith  effort  to  obtain  the 
information  required.  Petitions  with 
respect  to  competitive  need  waivers 
must  meet  the  informational 
requirements  for  product  addition 
requests  in  15  CFR  2007.1(c).  A  model 
petition  format  is  available  from  the 
GSP  Information  Center  ((202)  395-6371) 
and  USTR  Reading  room  and  is 
published  in  the  pubUcation  A  Guide  to 
the  U.S.  Generalized  System  of 
Preferences  Prospective  petitioners  are 
requested  to  use  this  model  petition 
format  so  as  to  ensure  that  all 
informational  requirements  are  met. 
Furthermore,  prospective  petitioners 
submitting  petitions  that  request 
modifications  with  respect  to  specific 
articles  should  list  on  the  Hrst  page  of 
the  petition  the  following  information: 
(1)  The  requested  action;  and  (2)  the 
classification  of  the  subject  article(s]  in 
HTS  nomenclature.  Questions  about  the 
preparation  of  petitions  and  requests 
should  be  directed  to  the  staff  of  the 
GSP  Information  Center. 

Notice  of  petitions  and  requests 
accepted  for  review  will  be  published  in 
the  Federal  Register  on  or  about 
November  15.  The  notice  will  also 
provide  updated  information  concerning 
the  opportunity  for  interested  parties  to 
comment  on  requests  accepted  for 
review  through  public  hearings  and 
written  submissions.  The  tentative 
schedule  for  pubHc  hearing  and 
comment  is  as  follows: 
Deadline  for  Czechoslovakia,  Hungary. 

Poland  and  Yugoslavia  to  submit 

petitions:  October  1. 
Deadline  for  submitting  pre-iiearing 

briefs:  December  18. 
Public  hearings:  January  6-8, 1992. 


Deadline  for  submitting  post-hearing 

briefs:  January  20. 
Deadline  for  submitting  rebuttal  briefs: 

February  20. 
Deadline  for  public  comment  on  USITC 

advice:  March  30. 

Depending  on  the  number  of  petitions 
received,  the  GSP  Subcommittee  may 
shorten  this  schedule. 

Should  Bulgaria  be  designated  a  GSP 
beneficiary  developing  country  prior  to 
the  petition  submission  deadHne,  the 
GSP  Subcommittee  will  consider 
requests  from  the  Government  of 
Bulgaria  to  add  products  to  the  Hst  of 
GSP  eligible  articles  until  October  15, 
1991. 

Any  modiflcations  to  the  GSP 
resulting  from  the  GSP  special  review 
will  be  announced  on  or  about  April  10, 
1992,  and  will  take  effect  on  or  about 
May  1. 1992. 
David  A.  Weiss, 

Chairman,  Trade  Policy  Staff  Committee. 
(FR  Doc.  91-18998  Filed  8-7-91:  8:45  am] 
nuJNQ  COOE  31W-01-H 
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TNs  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Govemrpent  In  the  Sunshine 
Act"   (Put).   L  94-409)  5  U.S.C.   552b(e)(3). 


DEFENSE  NUCt^AR  FACIUTSES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  of 
the  following  meeting  of  the  Board: 
TIME  AND  date:  9:00  a.m..  Saturday. 
August  24. 1991. 
PLACE:  Building  1  Auditorium, 
Department  of  Commerce.  325 
Broadway  Boulder,  Colorado. 
STATUS:  Open.  While  the  Government  in 
the  Sunshine  Act  does  not  require  that 
the  scheduled  briefing  the  conducted  in 
a  meeting,  the  Board  has  determined 
that  an  open  meeting  in  this  specific 
case  furthers  the  public  interests 
underlying  both  the  Sunshine  Act  and 
the  Board's  enabling  legislation.  As  time 
permits  following  the  briefing,  members 
of  the  pubhc  will  be  afforded  an 
opportunity  to  comment. 
MATTERS  TO  BE  CONSIDERED:  Briefing 
will  be  given  by  the  Department  of 
Energy  and  its  contractors  and  outside 
experts  on  the  status  of  the  operational 
readiness  reviews  (ORRs)  being 
conducted  prior  to  the  resumption  of 
operations  in  Building  559  at  the  Rocky 
Flats  Plant. 

FOR  MORE  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue  NW.,  Suite  700, 
Washington,  DC  20004,  (202)  208-6400 
(FTS  268-6400). 

SUPPLEMENTARY  INFORMATION:  Requests 
to  speak  at  the  meeting  should  be 


submitted  in  writing,  describe  the  nature 
and  scope  of  the  oral  presentation,  and 
be  transmitted  in  time  to  assure  receipt 
by  the  General  Manager  by  5  p.m.  on 
August  20. 1991.  The  length  of  the  oral 
statement  shall  be  limited  to  5  minutes. 

Anyone  who  wishes  to  comment  may 
do  so  in  writing,  either  in  lieu  of,  or  in 
addition  to,  making  an  oral  presentation. 
Any  written  submittals  must  be  received 
by  the  Board  no  later  than  August  20, 
1991.  The  Board  members  may  question 
witnesses  to  the  extent  deemed 
appropriate.  The  Board  will  hold  the 
record  open  until  September  6. 1991,  for 
the  receipt  of  additional  materials.  A 
transcript  of  the  meeting  will  be  made 
avaiable  by  the  Board  for  inspection  by 
the  public  at  the  Defense  Nuclear 
Facilities  Safety  Board's  Washington 
office  and  at  the  DOE's  Reading  Room 
at  Front  Range  Community  College.  3645 
West  112  Avenue.  Westminster.  CO 
80030. 

The  Board  specifically  reserves  its 
right  to  further  schedule  and  otherwise 
regulate  the  course  of  the  meeting,  to 
recess,  reconvene,  postpone,  or  adjourn 
the  meeting,  and  otherwise  exercise  its 
powers  under  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Dated:  August  6, 1991. 
Kenneth  M.  Pusateri, 

General  Manager. 

(FR  Doc.  91-19005  Filed  8-6-91:  2:31  pm] 

BIUJNO  COOE  Sa20-KD-M 

FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  August  13. 
1991. 10:00  a.m. 

place:  999  E  Street.  N.W..  Washington, 
D.C. 


STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C.    . 

8  437g. 
Audits  conducted  pursuant  to  2  U.S.C.  $  437g, 

S  438(b),  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  August  15, 
1991. 10:00  a.m. 

place:  999  E  Street,  N.W..  Washington. 
D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Reconsideration  of  Advisory  Opinion  1991- 

13:  Richard  Casagrande  on  behalf  of  the 

New  York  State  F'ublic  Employees 

Federation,  Any-CIO 
Advisory  Opinion  1991-21:  Robert  Weiss  on 

behalf  of  the  Alliance  for  Representative 

Government 
Advisory  Opinion  1991-23:  Michael  Nemeroff 

on  behalf  of  the  National  Association  of 

Retail  Druggist  (NARD) 
Petition  for  Rulemaking  filed  by  Common 

Cause 
Guideline  for  Presentation  in  Good  Order 
Updated  Forecast  on  the  Solvency  of  the 

Presidential  Election  Campaign  Fund 
Status  of  Presidential  Audits 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMAITON: 

Mr.  Fred  Eiland,  Press  Officer, 

Telephone:  (202)  376-3155. 

Delorea  Harris, 

Administrative  Assistant,  Office  of  the 

Secretariat. 

[FR  Doc.  91-19014  Filed  8-6-91;  3:58  pm] 

BtLUNG  CODE  C71S-41-M 


g,  describe  the  nature 
al  presentation,  and 
me  to  assure  receipt 
[lager  by  5  p.m.  on 
e  length  of  the  oral 
limited  to  5  minutes, 
hes  to  comment  may 
her  in  lieu  of,  or  in 
;  an  oral  presentation, 
ttals  must  be  received 
er  than  August  20, 
imbers  may  question 
tent  deemed 
)ard  will  hold  the 
eptember  6, 1991,  for 
ional  materials.  A 
teting  will  be  made 
ird  for  inspection  by 
ifense  Nuclear 
ard's  Washington 
DE's  Reading  Room 
imunity  College,  3645 
A^estminster.  CO 

ically  reserves  its 
(dule  and  otherwise 
of  the  meeting,  to 
309tpone,  or  adjourn 
lierwise  exercise  its 
itomic  Energy  Act  of 

n. 


id  8-6-91:  2:31  pm| 
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STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C.    . 

§  437g. 
Audits  conducted  pursuant  to  2  U.S.C.  $  437g, 

S  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  August  15, 
1991, 10:00  a.m. 

place:  999  E  Street,  N.W.,  Washington. 
D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Reconsideration  of  Advisory  Opinion  1991- 

13:  Richard  Casagrande  on  behalf  of  the 

New  York  State  Public  Employees 

Federation,  AFL-CIO 
Advisory  Opinion  1991-21:  Robert  Weiss  on 

behalf  of  the  Alliance  for  Representative 

Government 
Advisory  Opinion  1991-23:  Michael  Nemeroff 

on  behalf  of  the  National  Association  of 

Retail  Druggist  (NARD) 
Petition  for  Rulemaking  filed  by  Common 

Cause 
Guideline  for  Presentation  in  Good  Order 
Updated  Forecast  on  the  Solvency  of  the 

Presidential  Election  Campaign  Fund 
Status  of  Pi-esidential  Audits 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMAITON: 

Mr.  Fred  Eiland,  Press  Officer, 

Telephone:  (202)  37&-3155. 

Delorea  Hturis, 

Administrative  Assistant,  Office  of  the 

Secretariat. 

(FR  Doc.  91-19014  Filed  8-6-91;  3:58  pm] 
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Union  Administration 
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Hearings,  Rules  of  Practice  and 
Procedure,  and  Investigations;  Final  Rule 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  747 

[Docfcst  Na  91-06-C] 

Administrative  Actions.  Adjudicative 
Hearings,  Rules  of  Practice  and 
Procedure,  and  Investigations 

agency:  National  Credit  Union 
Administration. 

action:  Final  rule. 


SUMMARY:  Section  918  of  tiie  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  ("FIRREA") 
requires  that  the  National  Credit  Union 
Administration  ("NCUA").  the  Office  of 
the  Comptroller  of  the  Currency 
("OCC"),  the  Board  of  Governors  of  the 
Federal  Reserve  System  ("Board  of 
Governors"),  the  Federal  Deposit 
Insurance  Corporation  ("FDIC"),  and  the 
Office  of  Thrift  Supervision  ("OTS") 
(collectively,  "the  Agencies")  develop  a 
set  of  uniform  rules  of  practice  and 
procedure  to  govern  formal 
administrative  proceedings  ("Uniform 
Rules").  Section  916  further  requires  the 
Agencies  to  promulgate  Uniform  Rules 
providing  for  summary  judgment  in 
cases  where  there  is  no  dispute  as  to  the 
material  facts. 

To  comply  with  the  mandate  of 
section  916  of  FIRREA,  this  pjial  rule 
makes  uniform  those  rules  concerning 
formal  enforcement  actions  common  to 
at  least  four  of  the  listed  Agencies.  In 
addition  to  these  Uniform  Rules,  the 
NCUA  and  each  of  the  other  Agencies 
are  adopting  complementary  "Local 
Rules"  to  supplement  the  Uniform  Rules. 
These  Local  Rules  address  formal 
enforcement  actions  not  within  the 
scope  of  the  Uniform  Rules;  informal 
actions  which  are  not  subject  to  the 
Administrative  Procedure  Act  ("APA"); 
and  procedures  which  supplement  or 
facilitate  investigations  and  the 
processing  of  administrative 
enforcement  actions  within  the  NCUA 
and  the  other  Agencies.  This  final  rule  is 
intended  to  standardize  procedures 
governing  formal  administrative  actions 
and  to  facilitate  administrative  practice 
before  the  Agencies. 

EFFECTIVE  DATE:  August  9,  1991. 

FOB  FURTHER  INFORMATION  CONTACT: 

Steven  W.  Widerman.  Trial  Attorney, 
Office  of  General  Counsel.  National 
Credit  Union  Administration.  1776  G 
Street.  NW.,  Washington.  DC  20456. 
Telephone:  202/632-9630. 


SUPPLEMENTARY  INFORMATION: 
L  Baclcground 

Section  916  of  FIRREA.  Public  Law 
No.  101-73. 103  Stat  183  (1989),  requires 
that  the  NCUA,  FDIG  OCC.  Board  of 
Governors  and  OTS  develop  a  set  of 
uniform  rules  and  procedures  for 
administrative  hearings.  By  including 
this  provision  in  FIRREA,  Congress 
intended  that  the  listed  Agencies,  by 
promulgating  uniform  procedures,  would 
improve  and  expedite  their 
administrative  proceedings.  The 
statutory  provision  is  a  reflection  of 
"recent  recommendations  of  the 
Administrative  Conference  of  the  United 
States  and  the  House  Government 
Operations  Committee."  H.R.  Rep.  No. 
54,  lOlst  Cong..  1st  Sess.,  pLl,  at  396. 
The  Administrative  Conference  of  the 
United  States  found  in  its  December  30, 
1987,  recommendation  that  "given  the 
similar  statutory  bases  for  these 
enforcement  actions,  the  five  agencies 
joindy  should  be  able  to  develop 
substantially  similar  rules  of  procedure 
and  practice  for  formal  enforcement 
proceedings."  1  CFR  305.87-12. 

To  comply  with  the  requirements  of 
section  916,  the  NCUA  and  the  other 
Agencies  issued  for  public  notice  and 
comment  a  Joint  Notice  of  Proposed 
Rulemaking  on  June  17, 1991  (56  FR 
27790).  The  proposed  rules  contained 
one  set  of  Uniform  Rules  applicable  to 
all  of  the  Agencies  and  separate  Local 
Rules  applicable  to  each  individual 
Agency. 

The  NCUA  has  received  comments  on 
the  Joint  proposed  rule  and  is  now 
issuing  a  final  rule.  This  final  rule  is 
intended  to  standardize  procedures 
governing  formal  administrative  actions 
conunon  to  at  least  four  of  the  five 
Agencies  and  to  facilitate  administrative 
practice  before  the  Agencies. 

IL  Analysis  of  Comments  and 
Modifications 

A.  Comment  Summary 

In  response  to  the  June  17, 1991,  joint 
notice  of  proposed  rulemaking,  the 
NCUA  and  the  other  Agencies  received 
three  conunent  letters.  The  Agencies 
have  jointly  reviewed  the  portions  of  the 
comments  concerning  the  Uniform 
Rules.  The  comments  raised  certain 
questions  and  objections,  but  were 
narrowly  focused  given  the  magnitude  of 
the  regulation.  One  comment 
commended  the  Agencies  for  meeting 
the  mandate  of  section  916  of  FIRREA 
and  creating  a  set  of  uniform  rules  of 
practice  and  procedures.  The  NCUA 
received  no  comments  regarding  its 
Local  Rules.  The  specific  comments  and 
the  Agencies'  responses  are  discussed 
below. 


B.  Discussion  of  Comments  and  Agency 
Responses 

(1)  Rule  747.3(e) 

One  conunenter  suggested  that  the 
definition  of  "Decisional  employee"  in 
proposed  S  747.3(e)  be  expanded  to 
preclude  from  service  in  a  decisional 
capacity  any  employee  of  the  Agencies 
who  had  served  within  the  previous 
twelve  months  on  the  enforcement  staff 
of  any  of  the  Agencies.  The  commenter 
suggested  that  this  expansion  would 
protect  against  bias  and  conflicting 
interest. 

This  suggested  amendment  is  not 
adopted  because  the  final  rule 
incorporates  the  formulation  of  the  APA. 
The  APA  forbids  an  employee  from 
acting  In  a  decisional  capacity  in  a 
specific  case  where  the  employee  has 
acted  in  an  investigative  or 
prosecutorial  function  in  that  same  case 
or  in  a  factually  related  case.  5  U.S.C. 
554(d).  Accordingly,  Congress  has 
ah-eady  drawn  the  line  defining  conflict 
of  interest  in  this  context,  and  the 
Agencies  find  no  basis  for  modification. 

(2)  Rule  747.18(b) 

A  recommendation  was  made  that 
S  747.18(b)  be  modified  to  require  that 
an  agency  set  forth  in  a  notice  not  only 
those  facts  showing  that  an  agency  is 
entitled  to  relief  of  some  kind,  but  also 
those  facts  required  for  the  particular 
relief  requested. 

With  respect  to  the  amount  of 
particularity  with  which  a  notice  should 
be  pleaded,  the  Agencies  believe  that 
I  747.18(b)  meets  those  standards  for 
notice  set  forth  in  Rule  8  of  the  Federal 
Rules  of  Civil  Procedure.  The  Agencies 
have  determined  that  this  is  sufficient 
pleading  for  administrative  proceedings. 
See  First  National  Monetary  Cor^.  v. 
Weinberger.  819  F.2d  1334, 1339  i6th  Cir. 
1987);  Boise  Cascade  Corp.  v.  FJC,  498 
RSiipp.  772,  780  (D.  Del.  1980). 

(3)  Rule  747.19(c)(1) 

One  commenter  criticized  the 
proposed  rule  for  failing  to 
accommodate  default  situations  where 
good  cause  could  be  shown  for  the 
failure  to  file  an  Answer.  This  comment 
reflects  a  misunderstanding  o/  the 
proposed  Uniform  Rules,  which  address 
such  situations  by  allowing  an 
administrative  law  Judge  to  extend  time 
limits  for  good  cause  {§  747.13),  and  by 
requiring  that  defaults  be  entered  only 
upon  a  motion  for  default  filed  by 
Enforcement  Counsel  (§  747.19),  thereby 
permitting  respondents  an  opportunity 
to  oppose  such  a  motion.  To  alleviate 
confusion,  the  wording  of  the  final 
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default  rule  has  been  modifie 
this  process  more  explicit. 

(4)  Rule  747.22(b) 

One  commenter  suggested 
proposed  {  747.22(b)  regardii 
severance  of  proceedings  is  i 
stringent  in  light  of  the  sever 
sanctions  at  stake.  The  conui 
argued  that  any  inconsistenc 
in  the  positions  of  responden 
warrant  severance  without  tl 
of  weighing  any  countervailii 
The  commenter  further  argu( 
concerns  regarding  administ 
economy  are  not  entitled  to  i 
light  of  the  small  number  of  ( 
have  been  adjudicated  by  th 
in  the  past. 

This  suggestion  was  not  a( 
similar  weighing  test  for  sev( 
applied  by  federal  courts  in  i 
cases,  see  e.g..  Roach  v.  Nat 
Transportation  Safety  Boon 
1147, 1151  (10th  Cir.  1986).  ce 
496  U.S.  1006  (1988),  demons 
the  weighing  test  appropriati 
applied  in  cases  involving  si 
sanctions  and  penalties.  In  a 
general  interest  in  economy 
efficiency  in  resolving  an  ad 
adjudication  exists  indepenc 
total  volume  of  adjudication 
particular  time. 

(5)  Rule  747.24(a)(2) 

An  issue  was  raised  by  tvs 
commenters  concerning  the 
positions  taken  by  the  Agen 
discovery  depositions.  The  c 
stated  that  use  of  discovery 
would  encourage  settlement 
result  in  the  increased  use  o 
judgment  by  establishing  th( 
disputes  as  to  material  facts 

The  scope  of  discovery  wl 
be  permitted  in  the  Uniform 
considered  at  length.  It  was 
that  broad  document  discov 
be  permitted  generally;  how 
recognized  that  there  is  no  c 
right  to  prehearing  discover 
deposition  discovery,  in  Fed 
administrative  proceedings. 
National  Transportation  Soj 
662  F.2d  868,  671  (10th  Cir.  1 
Resources,  Inc.  v.  NLRB,  57( 
386  (1st  Cir.  1978);  Silverman 
549  F.2d  28,  33  (7th  Cir.  1977 
the  APA  contains  no  provisi 
prehearing  discovery,  and  tl 
provisions  of  the  Federal  Ri 
Procedure  do  not  apply  to 
administrative  proceedings. 
KimberJin,  508  F.2d  205  (3d ' 
cert,  denied  421  U.S.  980  (19 
each  agency  determines  the 
discovery  to  which  a  party  i 
administrative  proceeding  ii 


Bday.  August  8.  1991  /  Rules  and  Regulations 


I  Federal  Regigtar  /  Vol.  56t.No.  153  7  Thursday;  Augmt  8.  1991  /  Riiles  aad  RegulatJons        37783 


FORMATtON: 

RREA.  Public  Law 
1 183  (1989).  requires 
IC.  OCC.  Board  of 
S  develop  a  set  of 
irocedures  for 
rings.  By  including 
RREA.  Congress 
sted  Agencies,  by 
rm  procedures,  would 
ite  their 
:eeding3.  The 
is  a  reflection  of 
lations  of  the 
iference  of  the  United 
se  Government 
ttee."  H.R.  Rep.  No. 
Sess.,  ptl.  at  396. 
Conference  of  the 
!  in  its  December  30, 
ion  that  "given  the 
ses  for  these 
8,  the  five  agencies 
tie  to  develop 
r  rules  of  procedure 
mal  enforcement 
I  305.87-12. 
be  requirements  of 
LJA  and  the  other 
pubhc  notice  and 
tice  of  Proposed 
:  17. 1991  (56  FR 
d  rules  contained 
flules  applicable  to 
3nd  separate  Local 
each  individual 

^ceived  comments  on 
ule  and  is  now 
This  final  rule  is 
dize  procedures 
Iministrative  actions 
four  of  the  five 
ilitate  administrative 
\gencies. 

nents  and 

June  17. 1991.  joint 
ulemaking,  the 
r  Agencies  received 
rs.  The  Agencies 
id  the  portions  of  the 
ig  the  Uniform 
:s  raised  certain 
tions,  but  were 
ven  the  magnitude  of 
comment 
^ncies  for  meeting 
on916ofFIRREA 
'  uniform  rules  of 
ures.  The  NCUA 
its  regarding  its 
icific  comments  and 
ises  are  discussed 


B.  Discussion  of  Comments  and  Agency 
Responses 

(1)  Rule  747.3(e) 

One  commenter  suggested  that  the 
definition  of  "Decisional  employee"  in 
proposed  S  747.3(e)  be  expanded  to 
preclude  from  service  in  a  decisional 
capacity  any  employee  of  the  Agencies 
who  had  serxed  within  the  previous 
twelve  months  on  the  enforcement  staff 
of  any  of  the  Agencies.  The  commenter 
suggested  that  this  expansion  would 
protect  against  bias  and  conflicting 
interest. 

This  suggested  amendment  is  not 
adopted  because  the  final  rule 
incorporates  the  formulation  of  the  APA. 
The  APA  forbids  an  employee  from 
acting  In  a  decisional  capacity  in  a 
specific  case  where  the  employee  has 
acted  in  an  investigative  or 
prosecutorial  function  in  that  same  case 
or  in  a  factually  related  case.  5  U.S.C. 
554(d).  Accordingly,  Congress  has 
already  drawn  the  line  defining  conflict 
of  interest  in  this  context,  and  the 
Agencies  find  no  basis  for  modification. 

(2)  Rule  747.1B(b) 

A  recommendation  was  made  that 
S  747.18(b)  be  modified  to  require  that 
an  agency  set  forth  in  a  notice  not  only 
those  facts  showing  that  an  agency  is 
entitled  to  relief  of  some  kind,  but  also 
those  facts  required  for  the  particular 
relief  requested. 

With  respect  to  the  amount  of 
particularity  with  which  a  notice  should 
be  pleaded,  the  Agencies  believe  that 
I  747.18(b)  meets  those  standards  for 
notice  set  forth  in  Rule  8  of  the  Federal 
Rules  of  Civil  Procedure.  The  Agencies 
have  determined  that  this  is  sufficient 
pleading  for  administrative  proceedings. 
See  First  National  Monetary  Cor^.  v. 
Weinberger.  819  F.2d  1334. 133y  i6th  Cir. 
1987):  Boise  Cascade  Corp.  v.  FIC,  498 
RSiipp.  772,  780  (D.  Del.  1980). 

(3)  Rule  747.19(c)(1) 

One  commenter  criticized  the 
proposed  rule  for  failing  to 
accommodate  default  situations  where 
good  cause  could  be  shown  for  the 
failure  to  file  an  Answer.  This  comment 
reflects  a  misunderstanding  o/  the 
proposed  Uniform  Rules,  which  address 
such  situations  by  allowing  an 
administrative  law  fudge  to  extend  time 
limits  for  good  cause  (§  747.13),  and  by 
requiriiTg  that  defaults  be  entered  only 
upon  a  motion  for  default  filed  by 
Enforcement  Counsel  (§  747.19).  thereby 
permitting  respondents  an  opportunity 
to  oppose  such  a  motion.  To  alleviate 
confusion,  the  wording  of  the  final 


default  rule  has  been  modified  to  make 
this  process  more  explicit. 

(4)  Rule  747.22(b) 

One  commenter  suggested  that  the 
proposed  {  747.22(b)  regarding 
severance  of  proceedings  is  unduly 
stringent  in  light  of  the  severity  of 
sanctions  at  stake.  The  commenter 
argued  that  any  inconsistency  or  conflict 
in  the  positions  of  respondents  should 
warrant  severance  without  the  necessity 
of  weighing  any  countervailing  interests. 
The  commenter  further  argued  that 
concerns  regarding  administrative 
economy  are  not  entitled  to  weight  in 
light  of  the  small  number  of  cases  that 
have  been  adjudicated  by  the  Agencies 
in  the  past. 

This  suggestion  was  not  adopted.  A 
similar  weighing  test  for  severance  is 
appUed  by  federal  courts  in  criminal 
cases,  see  e.g..  Roach  v.  National 
Transportation  Safety  Board,  804  F.2d 
1147, 1151  (10th  Cir.  1986),  cert,  denied, 
496  U.S.  1006  (1988).  demonstrating  that 
the  weighing  test  appropriately  may  be 
applied  in  cases  involving  substantial 
sanctions  and  penalties.  In  addition,  the 
general  interest  in  economy  and 
efficiency  in  resolving  an  administrative 
adjudication  exists  independently  of  the 
total  volume  of  adjudications  at  any 
particular  time. 

(5)  Rule  747.24(a)(2) 

An  issue  was  raised  by  two  of  the 
commenters  concerning  the  different 
positions  taken  by  the  Agencies  on 
discovery  depositions.  The  commenters 
stated  that  use  of  discovery  depositions 
would  encourage  settlements  and  would 
result  in  the  increased  use  of  summary 
judgment  by  establishing  the  absence  of 
disputes  as  to  material  facts. 

The  scope  of  discovery  which  would 
be  permitted  in  the  Uniform  Rules  was 
considered  at  length.  It  was  determined 
that  broad  document  discovery  would 
be  permitted  generally;  however,  it  was 
recognized  that  there  is  no  constitutional 
right  to  prehearing  discovery,  including 
deposition  discovery,  in  Federal 
administrative  proceedings.  See  Sims  v. 
National  Transportation  Safety  Board, 
662  F.2d  668.  671  (10th  Cir.  1981);  P.S.C. 
Resources,  Inc.  v.  NLRB,  576  F.2d  380. 
386  (1st  Cir.  1978);  Silverman  v.  CFTC. 
549  F.2d  28.  33  (7th  Cir.  1977).  Further, 
the  APA  contains  no  provision  for 
prehearing  discovery,  and  the  discovery 
provisions  of  the  Federal  Rules  of  Civil 
Procedure  do  not  apply  to 
administrative  proceedings.  Frillette  v. 
Kimberlin,  508  F.2d  205  (3d  Cir.  1974) 
cert,  denied  All  U.S.  980  (1975).  Rather, 
each  agency  determines  the  extent  of 
discovery  to  which  a  party  in  an 
administrative  proceeding  is  entitled. 


McClelland  v.  Andrus,  606  F.2d  1278. 
1285  (D.C.  Cir.  1979). 

The  Agencies  attempted  to  strike  a 
balance  between  the  due  process 
interests  of  respondents  in  obtaining 
pretrial  disclosure,  including  discovery 
depositions,  and  the  Agencies'  need  for 
swift  adjudication  while  preserving 
limited  resources.  This  process  included 
taking  into  account  the  various  interests 
and  concerns  of  both  the  industry  and 
public  constituencies  which  each 
Agency  serves,  as  well  as  each  Agency's 
own  institutional  interests  and  concerns. 
The  contrasting  interests  and  concerns 
are  reflected  in  the  types,  complexity 
and  quantity  of  enforcement  actions 
brought  by  each  Agency;  the  methods  of 
Utigation  and  opportunity  for  settlement 
in  such  actions;  the  structure  and 
available  resources  of  each  regulator; 
and  the  supervisory  procedures 
developed  intemaUy  by  each  Agency. 
This  process  resulted  in  divergent 
provisions  on  the  use  of  discovery 
depositions. 

Thus,  the  experience  of  the  OCC  the 
Board  of  Governors  and  the  OTS 
resulted  in  a  finding  that  discovery 
depositions  served  a  useful  purpose  by 
promoting  fact  finding  and  encouraging 
settlements.  Because  of  the  increasing 
complexity  of  its  enforcement  actions, 
where  there  were  typically  multiple 
counts  and  multiple  parties  and  where 
several  types  of  enforcement  actions 
were  combined  into  one,  it  was  found 
that  discovery  depositions  could  be 
useful  in  aiding  both  respondents  and 
the  regulator  in  resolving  cases 
expeditiously.  Discovery  depositions  for 
the  OCC  the  Board  of  Governors  and 
the  OTS,  however,  are  limited  to 
witnesses  who  have  factual  direct  and 
personal  knowledge  of  the  matters  at 
issue.  The  FDIC  and  the  NCUA 
determined  that  the  interests  of 
respondents  in  further  pretrial 
disclosure  in  their  respective 
proceedings  were  mitigated  by  the 
availability  under  the  Uniform  Rules  of 
extensive  document  discovery  that 
complements  the  document  intensive 
nature  of  their  proceedings. 

(6)  Rule  747.24(c) 

Section  747.24(c)  provides  that 
privileged  documents  are  not 
discoverable.  One  commenter  objected 
to  the  right  of  Enforcement  Counsel  to 
assert  the  deliberative  process  privilege 
on  grounds  that,  in  some  instances,  it  is 
subject  to  abuse  by  Enforcement 
Counsel  seeking  to  prevent  disclosure  of 
relevant  and  probative  material  The 
commenter  suggested,  instead,  that  all 
material  for  which  the  deliberative 
process  privilege  is  claimed  should  be 
produced  pursuant  to  a  protective  order 


barring  public  disclosure,  and  that 
S  747.24  should  provide  for  in  camera 
inspection  of  disputed  privileged 
material  by  the  administrative  law 
judge. 

The  Agencies  have  concluded  that 
Enforcement  Counsel  should  retain  the 
right  to  assert  the  dehberative  process 
privilege  at  the  outset.  Ample  means  to 
challenge  an  improper  assertion  of 
privilege  already  are  available  to 
respondents  without  modifying  i  747.24. 
Section  747.25(e)  provides  that  all 
documents  withheld  from  production  on 
grounds  of  privilege  must  be  reasonably 
identified  and  must  be  accompanied  by 
a  statement  of  the  basis  for  the  assertion 
of  privilege.  In  the  event  that  a 
respondent  believes  that  Enforcement 
Counsel's  assertion  of  the  deliberative 
process  privilege  is  improper, 
respondent  would  be  able  to  utilize  the 
identifying  information  and  statement  to 
challenge  the  assertion  of  the  privilege 
before  the  administrative  law  judge. 
Confronted  with  such  a  challenge,  an 
administrative  law  judge  would  need  no 
further  specific  authority  by  rule  to 
inquire  of  enforcement  counsel  as  to  the 
basis  of  the  assertion  of  the  privilege,  to 
conduct  an  inspection  of  the  assertedly 
privileged  material  in  camera,  and  to 
then  rule  whether  the  privilege  can  be 
maintained. 

(7)  Rule  747.33(b) 

One  commenter  suggested  that  the 
determination  to  seal  a  document 
pursuant  to  S  747.33(b)  should  be  subject 
to  review  by  an  administrative  law 
judge  under  an  abuse  of  discretion 
standard.  It  was  also  proposed  that  a 
respondent  should  be  able  to  request 
that  certain  information  such  as 
confidential  personal  information  be 
filed  under  seal. 

The  Uniform  Rules  accommodate  this 
last  concern  by  permitting  a  respondent 
to  file  a  motion  to  seal  a  document 
containing  confidential  personal 
information.  However,  the  statutory 
language  of  12  U.S.C  1786(s)(6). 
1818(u)(6)  vests  the  Agencies  with 
exclusive  authority  to  seal  all  or  part  of 
a  document  if  disclosure  would  be 
contrary  to  the  public  interest 

(8)  Rule  747.36(c)(2) 

One  conunenter  suggested  that 
deletion  of  §  747.36(c)(2).  which  provides 
that  any  document  prepared  by  a 
Federal  financial  institutions  regulatory 
agency  or  by  a  state  regulatory  agency 
is  admissible  with  or  without  a 
sponsoring  witness.  The  conunenter 
argued  that  the  provision  violates 
normal  evidentiary  standards  and  raises 
due  process  concerns. 
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The  Agencies  disagree  with  the 
commenter.  The  first  sentence  of 
§  747.36(c)(2)  cross-references 
S  747.36(a),  which  makes  agency 
prepared  documents  subject  to  the  same 
evidentiary  standards  as  those  that  are 
applicable  to  non-agency  prepared 
documents.  Moreover,  the  same  types  of 
agency  prepared  documents  tend  to  be 
introduced  into  evidence  in  every  case. 
These  documents,  such  as  examination 
reports,  rarely  give  rise  to  authentication 
issues.  Thus,  the  Agencies  feel  that 
requiring  a  sponsoring  witness  for  such 
documents  needlessly  consumes  judicial 
resources  and  impedes  the  hearing 
process. 

(9)  Rule  747.39(b)(2) 

One  commenter  stated  that,  under 
S  747.39(b)(2).  a  party  should  be  able  to 
raise  a  new  legal  argument  in  the 
exceptions  filed  to  an  administrative 
law  judge's  recommended  decision,  and 
that  the  Agency  Head  should  not  be 
precluded  from  considering  such  an 
acgument 

The  Agencies  agree  with  the 
commenter  that  the  Agency  Head 
should  have  the  discretion  to  determine 
whether  a  new  argument  that  is  raised 
for  the  first  time  in  the  exceptions 
should  be  considered,  even  if  the  party 
had  a  prior  opportunity  to  make  the 
argument  For  example,  the  Agency 
Head  should  have  the  discretion  to 
consider  whether  a  new  argument  has 
important  legal  and  pohcy  implications 
which  warrant  its  consideration. 
Accordingly,  the  language  of 
S  747.39(b)(2)  is  amended  to  read  that 
"No  exception  need  be  considered 
•  •  *."  (Emphasis  added.) 

The  Agencies  do  not  agree  with  the 
commenter  that  the  Agency  Head 
should,  in  effect  be  required  to  consider 
new  arguments  raised  for  the  first  time 
in  the  exceptions.  Such  a  provision 
could  encourage  careless  or  even 
deceptive  pleading.  Generally,  a  party 
should  be  permitted  to  submit  a  new 
argument  if  there  was  no  previous 
opportunity  to  present  the  argument 
e.g.,  a  relevant  court  decision  has  been 
issued  in  the  interim  since  the  filing  of 
the  recommended  decision. 

(10)  Miscellaneous 

Another  issue  raised  by  one  of  the 
commenters  concerns  the  apparent 
differences  in  procedures  for  formal 
investigations,  rules  of  practice  before 
the  Agencies,  and  rules  concerning  the 
Equal  Access  to  Justice  Act. 
Additionally,  this  commenter  proposed 
that  rules  should  be  drafted  governing 
informal  enforcement  mechanisms,  such 
as  a  memoranda  of  understanding, 
"fifteen-day  letter"  procedures  for 


initiation  of  civil  money  penalties, 
commitment  letters  and  other  informal 
procedures.  Finally,  the  commenter 
made  a  suggestion  that  the  Agencies 
consider  other  rules  to  promote 
uniformity  such  as  the  publication  of  all 
enforcement  decisions  of  the  Agencies 
in  a  loose-leaf  service  or  on-line 
computer  service. 

The  differences  in  the  various 
informal  or  non-APA  procedures  is 
based  upon  the  scope  of  section  916.  The 
purpose  behind  section  916  of  FIRREA  is 
to  improve  and  expedite  formal 
administrative  proceedings  conducted 
pursuant  to  the  APA.  As  was  stated  in 
the  Report  of  the  House  of 
Representatives,  this  statutory  provision 
is  a  reflection  of  "recent 
recommendations  of  the  Administrative 
Conference  of  the  United  States  and  the 
House  Government  Operations 
Committee."  H.R.  Rep.  No.  54,  lOlst 
Cong.,  1st  Bess.,  pt.  1.  at  396.  The 
Administrative  Conference  of  the  United 
States  found  in  its  December  30, 1987, 
recommendation  that  "(gjiven  the 
similar  statutory  bases  for  these 
enforcement  actions,  the  five  agencies 
jointly  shoold  be  able  to  develop 
substantially  similar  rules  of  procedure 
and  practice  for  formal  enforcement 
proceedings."  (Emphasis  supplied.)  1 
CFR  305.87-12.  Thus,  the  inclusion  of 
non-APA  proceedings  would  exceed  the 
statutory  mandate  of  section  916  and 
would  present  practical  implementation 
problems  as  well. 

For  example,  the  Uniform  Rules  do 
not  contain  provisions  for  formal 
investigations.  This  is  because  such 
investigations  are  not  APA  proceedings. 
In  addition,  the  statutory  authority  for 
formal  investigations  arises  in  several 
statutes  (e.^.,  the  Federal  Credit  Union 
Act  and  the  Federal  Deposit  Insurance 
Act)  and  the  Agencies  have  differing 
policies  concerning  the  frequency, 
length,  and  procedures  for  formal 
investigations.  This  diversity  in 
statutory  authority  is  reflected  in  the 
independent  and  separate  procedures  of 
each  agency. 

Similarly,  the  Uniform  Rules  do  not 
contain  provisions  addressing  the  Equal 
Access  to  Justice  Act.  Again,  the 
diversity  of  agency  stiructure  is  a 
determining  factor  here.  Both  the  OCC 
and  the  OTS  are  bureaus  of  the  U.S. 
Department  of  Treasury.  As  such,  they 
are  subject  to  Treasiuy's  Equal  Access 
to  Justice  Act  regulatory  provisions 
found  at  31  CFR  part  6. 

With  respect  to  the  publication  of 
enforcement  orders,  the  Agencies  have 
already  addressed  this  concern. 
Pursuant  to  12  U.S.C.  1788(s).  1818(u). 
each  of  the  Agencies  has  procedures 
implementing  this  statutory  directive 


and  most  if  not  all.  enforcement 
decisions  may  be  found  by  consulting 
the  Public  Reading  Room  or  library  of 
each  Agency.  In  addition,  each  of  the 
.^er.cies  issues  press  releases 
concerning  recent  cases. 

C.  Additional  Modifications  to  Uniform 
Rules  and  NCUA  Local  Rules 

1.  Uniorm  Rules 

In  conjunction  with  the  other 
Agencies,  the  NCUA  is  amending  the 
Uniform  Rules  to  replace  generic 
definitional  terms  with  terms 
specifically  applicable  to  the  NCUA  and 
its  operations.  Thus,  the  NCUA  is 
replacing  the  terms  "Agency  Head"  and 
"Agency"  with  "NCUA  Board"  and 
"NCUA".  respectively,  and  is  restricting 
the  "scope"  provisions  of  S  747.1  to 
those  statutes  subject  to  NCUA 
jurisdiction.  Further  conforming  changes 
have  been  made  to  the  definitions  of 
Local  Rules,  Uniform  Rules,  and  the 
Office  of  Financial  Institution 
Adjudication  ( "OFIA").  The  other 
Agencies  have  made  similar  changes. 
The  purpose  of  these  changes  is  to  make 
the  Uniform  Rules  easier  to  understand 
and  to  use.  These  changes  do  not  affect 
the  substance  of  the  Uniform  Rules. 

The  NCUA  also  is  making  various 
other  minor  technical  and  conforming 
revisions  to  the  Uniform  Rules  and  the 
NCUA  Local  Rules  to  improve  the 
clarity  and  consistency  of  the  rules. 

2.  NCUA  Local  Rules 

As  proposed,  subpart  B  of  part  747 
was  reserved  for  Local  Rules  of  Practice 
and  Procedure,  unique  to  NCUA 
proceedings,  which  the  NCUA  might 
wish  to  develop  in  the  future  in  light  of 
experience  with  the  Uniform  Rules. 
However,  the  NCUA  has  since 
determined  to  adopt  {  747.100  in  subpart 
B  to  limit  discovery  in  its  proceedings  to 
the  production  of  documents,  as 
provided  in  §  747.24. 

NCUA  proceedings  are  document 
intensive  and  rely  heavily  on 
comprehensive  Reports  of  Examination 
which  are  available  through  document 
discovery.  The  basis  of  an  NCUA 
enforcement  action  is  thoroughly 
revealed,  during  the  examination 
process,  at  meetings  and  in 
correspondence  with  a  credit  union's 
board  of  directors.  Thereofi^,  the  NCUA 
believes  that  the  Uniform  Rules  provide 
adequate  pretrial  disclosure  to 
respondents  in  the  form  of  pretrial 
submissions,  document  discovery,  the 
exchange  of  proposed  trial  exhibits, 
proposed  stipulations,  and  a  list  of 
witnesses  which  includes  a  summary  of 
the  expected  testimony  of  each  witness. 


Section  747.24(a)(2)  expre 
the  NCUA  Board  to  adopt  a 
governing  discovery  throug] 
depositions.  The  NCUA's  pi 
of  practice  in  existing  subpi 
address  depositions  on  the 
administrative  law  judges  v 
allow  depositions  in  NCUA 
if  the  NCUA's  rules  of  prad 
expressly  provide  for  them, 
this  has  uniformly  been  the 

With  the  establishment  o 
preside  over  the  NCUA's  fo 
proceedings,  however,  the  1 
is  concerned  that  administi 
judges  would  feel  free  to  al 
depositions  in  the  absence 
Rule  prohibiting  them.  The 
objective  of  the  NCUA's  sil 
regarding  depositions  in  thi 
rules  of  practice  [existing  S 
to  discourage  them  in  ordei 
NCUA  proceedings  and  to  i 
time  and  resources  of  the  p 
objective  will  be  defeated  i 
administrative  law  judges  i 
the  NCUA's  continued  silei 
depositions  as  authority  to 
Accordingly,  §  747.100  expi 
'codifies,  but  does  not  chan; 
standing  practice  of  conduc 
proceedings  without  depos 
Section  747.100  is  identical 
to  12  CFR  308.107,  adopted 
to  limit  discovery  in  its  fon 
proceedings. 

III.  Subpart-By-Subpart  Su 
Uniform  Rules  And  NCUA 

Subpart  A — Uniform  Rules 
and  Procedure 

Subpart  A  sets  forth  imif 
practice  and  procedure  go\ 
conduct  of  administrative  I 
required  by  the  APA  to  be 
record.  The  Uniform  Rules 
conunencement  of  enforcei 
proceedings,  filing  the  serv 
motions,  discovery,  deposi 
prehearing  conferences,  pu 
hearing  subpoenas,  confiic 
ex  parte  communication,  n 
evidence,  and  post-hearing 

The  Uniform  Rules  repla 
NCUA's  own  rules  of  praci 
procedure  contained  in  exi 
A.  In  addition,  the  Unifonr 
the  conduct  of  administrati 
addressing  actions  by  the  1 
issue  a  cease-and-desist  oi 
civil  penalties,  and  to  proh 
or  suspend  credit  union  ofl 
Because  the  Uniform  Rules 
the  functions  of  existing  su 
and  E  pertaining  to  these  t; 
actions,  the  new  subpart  A 
these  existing  subparts. 
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and  most,  if  not  all,  enforcement 
decisions  may  be  found  by  consulting 
the  Public  Reading  Room  or  library  of 
each  Agency.  In  addition,  each  of  the 
Ager.cies  issues  press  releases 
concerning  recent  cases. 

C.  Additional  Modifications  to  Uniform 
Rules  and  NCUA  Local  Rules 

1.  Uniorm  Rules 

In  conjunction  with  the  other 
Agencies,  the  NCUA  is  amending  the 
Uniform  Rules  to  replace  generic 
defmitional  terms  with  terms 
specifically  applicable  to  the  NCUA  and 
its  operations.  Thus,  the  NCUA  is 
replacing  the  terms  "Agency  Head"  and 
"Agency"  with  "NCUA  Board"  and 
"NCUA".  respectively,  and  is  restricting 
the  "scope"  provisions  of  S  747.1  to 
those  statutes  subject  to  NCUA 
jurisdiction.  Further  conforming  changes 
have  been  made  to  the  defmitions  of 
Local  Rules,  Uniform  Rules,  and  the 
Office  of  Financial  Institution 
Adjudication  ( "OFIA").  The  other 
Agencies  have  made  similar  changes. 
The  purpose  of  these  changes  is  to  make 
the  Uniform  Rules  easier  to  understand 
and  to  use.  These  changes  do  not  affect 
the  substance  of  the  Uniform  Rules. 

The  NCUA  also  is  making  various 
other  minor  technical  and  conforming 
revisions  to  the  Uniform  Rules  and  the 
NCUA  Local  Rules  to  improve  the 
clarity  and  consistency  of  the  rules. 

2.  NCUA  Local  Rules 

As  proposed,  subpart  B  of  part  747 
was  reserved  for  Local  Rules  of  Practice 
and  Procedure,  unique  to  NCUA 
proceedings,  which  the  NCUA  might 
wish  to  develop  in  the  future  in  light  of 
experience  with  the  Uniform  Rules. 
However,  the  NCUA  has  since 
determined  to  adopt  {  747.100  in  subpart 
B  to  limit  discovery  in  its  proceedings  to 
the  production  of  documents,  as 
provided  in  §  747.24. 

NCUA  proceedings  are  document 
intensive  and  rely  heavily  on 
comprehensive  Reports  of  Examination 
which  are  available  through  document 
discovery.  The  basis  of  an  NCUA 
enforcement  action  is  thoroughly 
revealed,  during  the  examination 
process,  at  meetings  and  in 
correspondence  with  a  credit  union's 
board  of  directors.  Thereofre,  the  NCUA 
believes  that  the  Uniform  Rules  provide 
adequate  pretrial  disclosure  to 
respondents  in  the  form  of  pretrial 
submissions,  document  discovery,  the 
exchange  of  proposed  trial  exhibits, 
proposed  stipulations,  and  a  list  of 
witnesses  which  includes  a  summary  of 
the  expected  testimony  of  each  witness. 


Section  747.24(a)(2}  expressly  permits 
the  NCUA  Board  to  adopt  a  Local  Rule 
governing  discovery  through 
depositions.  The  NCUA's  present  rules 
of  practice  in  existing  subpart  A  do  not 
address  depositions  on  the  theory  that 
administrative  law  judges  would  not 
allow  depositions  in  NCUA  proceedings 
if  the  NCUA's  rules  of  practice  did  not 
expressly  provide  for  them.  In  practice. 
this  has  uniformly  been  the  case. 

With  the  establishment  of  OFL\  to 
preside  over  the  NCUA's  formal 
proceedings,  however,  the  NCUA  Board 
is  concerned  that  administrative  law 
judges  would  feel  free  to  allow 
depositions  in  the  absence  of  a  Local 
Rule  prohibiting  them.  The  implicit 
objective  of  the  NCUA's  silence 
regarding  depositions  in  the  present 
rules  of  practice  [existing  Subpart  A]  is 
to  discourage  them  in  order  to  expedite 
NCUA  proceedings  and  to  conserve  the 
time  and  resources  of  the  parties.  This 
objective  will  be  defeated  if 
administrative  law  judges  misinterpret 
the  NCUA's  continued  silence  regarding 
depositions  as  authority  to  allow  them. 
Accordingly,  §  747.100  expressly 
"codifies,  but  does  not  change,  the  long- 
standing practice  of  conducting  NCUA 
proceedings  without  depositions. 
Section  747.100  is  identical  in  substance 
to  12  CFR  308.107.  adopted  by  the  FDIC 
to  limit  discovery  in  its  formal 
proceedings. 

III.  Subpart-By-Subpart  Summary  of 
Uniform  Rules  And  NCUA  Local  Rules 

Subpart  A — Uniform  Rules  of  Practice 
and  Procedure 

Subpart  A  sets  forth  uniform  rules  of 
practice  and  procedure  governing  the 
conduct  of  administrative  hearings 
required  by  the  APA  to  be  held  on  the 
record.  The  Uniform  Rules  address 
conunencement  of  enforcement 
proceedings,  filing  the  service  of  papers, 
motions,  discovery,  depositions, 
prehearing  conferences,  public  hearings, 
hearing  subpoenas,  conflict  of  interest, 
ex  parte  communication,  rules  of 
evidence,  and  post-hearing  procedures. 

The  Uniform  Rules  replace  the 
NCUA's  own  rules  of  practice  and 
procedure  contained  in  existing  subpart 
A.  In  addition,  the  Uniform  Rules  govern 
the  conduct  of  administrative  hearings 
addressing  actions  by  the  NCUA  to 
issue  a  cease-and-desist  order,  to  assess 
civil  penalties,  and  to  prohibit,  remove 
or  suspend  credit  union  officials. 
Because  the  Uniform  Rules  incorporate 
the  functions  of  existing  subparts  C.  D 
and  E  pertaining  to  these  types  of 
actions,  the  new  subpart  A  replaces 
these  existing  subparts. 


Finally,  the  provisions  of  the  Uniform 
Rules  supplement  the  rules  and 
procedures  prescribed  in  new  subparts 
C,  E  and  I,  which  provide  for  formal 
adjudications,  except  when  the  new 
subpart  A  is  inconsistent  with  those 
rules  and  procedures. 

Subpart  B — Local  Rules  of  Practice  and 
Procedure 

This  sole  provision  in  this  subpart 
S  747.100.  proscribes,  depositions  and  all 
forms  of  discovery  other  than 
production  of  documents.  In  addition,  in 
the  event  that  a  person  producing 
documents  to  a  subpoena  for  documents 
is  permitted  to  be  deposed,  the  provision 
strictiy  limits  questioning  of  that  person 
to  the  identification  of,  and  adequacy  of 
the  search  for,  those  docimients.  The 
balance  of  subpart  B  is  reserved  for 
other  Local  Rules  which  the  NCUA  may 
develop  in  the  future  to  augment  the 
Uniform  Rules  prescribed  in  subpart  A. 

Subpart  C— Local  Rules  and  Procedures 
Applicable  to  Proceedings  for  the 
Involuntary  Termination  of  Insured 
Status 

This  subpart  redesignates  and 
renumbers  existing  subpart  B  governing 
proceedings  to  terminate  the  insured 
status  of  a  credit  union.  Such 
proceedings  are  formal  adjudications. 
The  text  of  existing  subpart  B  is 
imported  without  revision,  except  that 
its  scope  now  incorporates  the 
provisions  of  the  Uniform  Rules,  as  set 
forth  in  subpart  A  to  the  extent  they  are 
not  inconsistent  with  the  rules  and 
procedures  of  subpart  C. 

Subpart  D— Local  Rules  and  Procedures 
Applicable  to  Suspensions  and 
Prohibitions  Where  Felony  Charged 

This  subpart  redesignates  and 
renumbers  existing  subpart  F,  governing 
proceedings  to  suspend  or  prohibit  from 
participation  in  the  affairs  of  a  credit 
union  any  institution-affiliated  party 
which  is  charged  with  a  felony.  Sudi 
proceedings  are  not  formal 
adjudications.  The  text  of  existing 
subpart  F  is  imported  substantially 
without  revision.  Cross-references  in 
existing  \  746.602  to  certain  rules  of 
practice  in  existing  subpart  A  have,  due 
to  the  elimination  of  that  subpart  been 
replaced  In  new  \  747.302  with  the  text 
of  the  former  rules.  Likewise,  cross- 
references  In  existing  S  747.507  to 
§  747.602  ("Remainder  of  the  Board  of 
Directors")  of  existing  subpart  E  have, 
due  to  the  elimination  of  that  subpart, 
been  replaced  in  new  {  747.302  with  the 
text  of  former  S  747.507.  The  text  of 
these  and  other  provisions  of  new 
subpart  D  (SS  747.302,  747.306.  and 
747.307)  contain  technical  revisions  to 
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clarify  and  reflect  that  proceedings  . 

under  this  subpart  are  not  formal  | 

adjudications  conducted  by  an 
administrative  law  judge,  but  rather,  are 
limited,  informal  proceedings  conducted 
by  a  Presiding  Officer  designated  by  the 
Board.  New  subpart  D  does  not 
incorporate  the  Uniform  Rules,  as  set        1 
forth  in  subpart  A  because  those  rules     | 
do  not  apply  to  informal  adjudications. 

Subpart  E— Local  Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
the  Suspension  of  Revocation  of 
Charters  and  to  Involuntary 
Liquidations 

This  subpart  redesignates  and 
renumbers  existing  subpart  G  governing 
proceedings  to  suspend  or  revoke  a 
solvent  credit  union's  charter  and  to 
place  a  solvent  credit  union  into 
involuntary  Uquidation  under  tide  I  of 
the  FCUA  See  12  U.S.C  1766(b)(1).  Such 
proceedings  are  formal  adjudications. 
The  text  of  existing  subpart  G  is 
imported  without  revision,  except  that 
the  scope  of  new  subpart  E  incorporates 
the  provisions  of  the  Uniform  Rules,  as 
set  forth  in  subpart  A  to  the  extent  they 
are  not  inconsistent  with  the  ndes  and 
procedures  of  new  subpart  E  New 
subpart  E  also  contains  technical 
revisions  to  clarify  and  reflect  that  a 
hearing  requested  under  this  subpart  is 
referred  by  the  Board  to  OFIA  and 
conducted  by  an  administrative  law 
judge. 

Subpart  P— Local  Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
the  Termination  of  Membership  in  the 
Central  Liquidity  Facility 

This  subpart  redesignates  existing 
subpart  H.  which  is  reserved  for  rules 
and  procedures  governing  proceedings 
to  terminate  a  credit  union's 
membership  In  the  NCUA's  Central 
Liquidity  Facility. 

Subpart  G — Local  Rules  and  Procedures 
Applicable  to  Recovery  of  Attorneys 
Fees  and  Other  Expenses  Under  the 
Equal  Access  to  Justice  Act  in  Board 
Adjudications 

This  subpart  redesignates  and 
renimibers  existing  subpart  I  governing 
claims  proceedings  under  the  Equal 
Access  to  Justice  Act.  Such  proceedings 
are  formal  adjudications.  The  text  of 
existing  subpart  I  is  imported  without 
revision  except  for  the  following 
revisions  to  its  scope  and  to  the 
eligibility  and  application  requirements 
for  an  award.  First  new  j  747.601 
incorporates  the  provisions  of  the 
Uniform  Rules,  as  set  forth  in  subpart  A, 
to  the  extent  they  are  not  inconsistent 
with  the  rules  and  procedures  of  new 
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subpart  G.  Second,  paragraph  (b)  of 
existing  S  747.801  has  been  eliminated 
as  moot,  as  there  is  no  adjudication 
currently  pending  before  the  NCUA 
which  was  begun  prior  to  September  30. 
1984.  Third,  in  new  §  747.602(a).  the 
maximum  net  worth  of  an  individual 
applicant  for  an  award  has  been 
increased  to  $2  million,  and  the 
maximum  net  worth  of  an  applicant  who 
is  a  sole  proprietor  of  an  unincorporated 
business  or  which  is  a  partnership, 
corporation,  association,  or  public  or 
private  organization,  has  been  increased 
to  S7  million.  These  increases  in 
maximum  net  worth  are  mandated  by 
amendments  to  the  Equal  Access  to 
Justice  Act.  Finally,  in  new  §  747.e06(c). 
the  statement  that  the  application  and 
documentation  requirements  of  subpart 
C  are  exempt  from  the  Paperwork 
Reduction  Act  has  been  eliminated  as 
superfluous.  The  exemption  clearly  is 
warranted  because  a  decade  of 
experience  with  the  Equal  Access  to 
Justice  Act  has  shown  that  fewer  than 
ten  persons  or  entities  in  a  12-month 
period  will  be  subject  to  the  application 
and  documentation  requirements  of 
subpart  G.  See  5  CFR  1320.7(c)  and 
1320.7(8). 

Subpart  H — Local  Rules  and  Procedures 
Applicable  to  Investigations 

This  subpart  redesignates  and 
renumbers  existing  subpart  J  governing 
both  formal  and  informal  investigations 
conducted  by  the  NCUA.  Such 
investigations  are  not  adjudicative 
proceedings.  The  text  of  existing  subptui 
H  is  imported  without  revision.  New 
subpart  H  does  not  incorporate  the 
Uniform  Rules,  as  set  forth  in  subpart  A. 
because  those  rules  do  not  apply  to  non- 
adjudicative proceedings. 

Subpart  I— Local  Rules  Applicable  to 
Formal  Investigative  Proceedings 

This  subpart  redesignates  and 
renumbers  existing  subpart  K  governing 
formal  investigations  conducted  by  the 
NCUA.  Such  investigations  are  not 
ad)udicative  proceedings.  The  text  of 
existing  subpart  K  is  imported  without 
revision.  New  subpart  I  does  not 
incorporate  the  Uniform  Rules,  as  set 
forth  in  subpart  A.  because  those  rules 
do  not  apply  to  non-adjudicative 
proceedings. 

Subpart  / — Local  Procedures  and 
Standards  Applicable  to  a  Notice  of 
Change  in  Senior  Executive  Officers, 
Directors  or  Committee  Members 
Pursuant  to  Section  212  of  the  Act 

This  subpart  redesignates  and 
renumbers  existing  subpart  L  governing 
notice  to  the  NCUA  of  a  change  in 
senior  executive  officers,  directors  or 


committee  members  of  a  credit  union. 
The  notice  procedure  is  not  a  formal 
adjudication.  The  text  of  existing 
subpart  L  is  imported  without  revision. 
New  subpart  J  does  not  incorporate  the 
Uniform  Rules,  as  set  forth  in  subpart  A. 
because  those  rules  do  not  apply  to  non- 
adjudicative proceediEigs. 

IV.  Rationale  for  Expedited  Publication 

The  NCUA  Board  is  adopting  this 
regulation  effective  upon  publication  in 
the  Federal  Register,  without  the  usual 
30-day  delay  of  effectiveness  provided 
for  in  the  APA  5  U.S.C.  553.  While  the 
APA  requires  publication  of  a 
substantive  regulaGon  not  less  than  30 
days  before  its  effective  date,  the 
delayed  effective  date  requirement  may 
be  waived  for  "good  cause." 

Good  cause  for  the  waiver  of  the  30- 
day  requirement  may  be  found  if  the 
delayed  effective  date  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest"  5  U.S.C.  553(bKB).  See  Central 
Lincoln  Peoples'  Utility  Dist.  v.  Johnson. 
735  F.2d  1101. 1117  (9th  Cir.  1984).  The 
necessity  for  compliance  with  a 
statutorily  prescribed  time  limit  can  also 
contribute  to  a  finding  of  good  cause. 
See  Philadelphia  Citizens  in  Action  v. 
Schweiker,  869  F.2d  877.  881-888  (3d  Cir. 
1982).  In  the  present  case,  the 
implementation  of  a  delayed  effective 
date  would  impair  the  ability  of  the 
Agencies  to  comply  with  the  statutory 
mandate  in  section  916  of  FIRREA  and 
would  be  impracticable  and  contrary  to 
the  public  interest. 

Section  916  of  FIRREA  contains  a  dual 
mandate  from  Congress  to  the  five 
Agencies  to  (1)  establish  their  own  pool 
of  administrative  law  judges  and  (2) 
develop  Uniform  Rules  and  procedures 
for  administrative  hearings  "(b)efore  the 
close  of  the  24-month  period  beginning 
on  the  date  of  the  enactment  of  this  Act 
(August  9. 1980)."  In  order  to  properly 
address  these  two  requirements,  the 
Uniform  Rules  and  the  administrative 
law  judge  pool,  OFIA.  should  be 
implemented  in  a  coordinated  and 
harmonious  fashion.  If  OFIA  it 
established  prior  to  the  rules,  the 
administrative  law  judges  may  be 
required  to  adjudicate  some  cases  under 
prior  regulations  before  the  Uniform 
Rules  are  effective.  The  result  would  be 
confusion  for  parties  and  a  lack  of 
uniformity  in  adjudication  directly 
contrary  to  the  purpose  of  section  916.  It 
would,  therefore,  be  impracticable  and 
contrary  to  the  public  interest  to  delay 
the  effective  date  for  implementation  of 
the  Uniform  Rules. 


V.  Applicability  of  Unifonn  Rules  to 
Enforcement  Procaedingt 

Part  747,  as  revised  by  this  Hna'  rule, 
applies  to  any  proceeding  that  is 
commenced  by  the  issuance  of  a  notice 
on  or  after  August  9, 1991.  The  former 
version  of  part  747  applies  to  any 
proceeding  commenced  prior  to  August 
9. 1991.  unless,  with  the  consent  of  the 
administrative  law  judge,  the  parties 
agree  to  have  the  proceeding  governed 
by  revised  part  747. 

VI.  Regulatory  Flexibility  Act  Statement 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  NCUA 
hereby  certifies  that  this  notice  of 
proposed  uniform  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

This  rule  implements  section  916  of 
FIRREA  which  requires  the  NCUA  and 
other  Agencies  to  develop  a  set  of 
uniform  rules  and  procedures  for 
administrative  hearings.  The  purpose  of 
this  revised  regulation  is  to  secure  a  just 
and  orderly  determination  of 
administrative  proceedings.  Because  the 
Agencies  already  have  in  place  rules  of 
practice  and  procedure,  this  rule  should 
not  result  in  an  additional  burden  for 
regulated  institutions.  Furthermore,  the 
rule  imposes  only  minor  burdens  on  all 
institutions,  regardless  of  size  and 
should  not.  therefore,  cause  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

VIL  Executive  Order  12812 

This  proposed  rule,  like  the  current 
part  747  it  is  replacing,  will  apply  to  all 
federally  insured  credit  unions.  The 
NCUA  Board,  pursuant  to  Executive 
Order  12812,  has  determined,  however, 
that  the  proposed  rule  will  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Further,  the  proposed  rule 
will  not  preempt  provisions  of  State  law 
or  regulations. 

List  of  Subjects  in  12  CFR  Part  747 

Administrative  practice  and 
procedure.  Bank  deposit  insurance. 
Claims,  Credit  unions.  Equal  Access  to 
Justice,  Hearing  procedures. 
Investigations,  Lawyers,  Penalties. 

Authority  and  issuance:  For  the 
reasons  set  forth  in  the  preamble,  pert 
747  of  chapter  Vll  of  Utle  12  of  the  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows: 


PART  747— ADMINISTRAT 
ACTIONS,  ADJUDICATIVE 
RULES  OF  PRACTICE  ANC 
PROCEDURE,  AND  INVES' 


Sec. 
{  747.0 


Scope  of  part  747. 


Subpart  A — Untform  Rules  of 
Procedure 

747.1  Scope. 

747.2  Rules  of  ccHistruction. 

747.3  Definitions. 

747.4  Authority  of  NCUA  B^ 

747.5  Authority  of  the  admi 
judge. 

747.6  Appearance  and  prac 
adjudicatory  proceedings. 

747.7  Good  faith  certificatic 
747.B    Conflicts  of  interest. 

747.9  Ex  parte  conununicati 

747.10  Filing  of  papers. 

747.11  Service  of  papers. 

747.12  Construction  of  time 

747.13  Change  of  time  limiti 

747.14  Witness  fees  and  ex] 

747.15  Opportunity  for  infoi 
settlement. 

747.16  NCUA's  right  to  com 
examination. 

747.17  Collateral  attacks  or 
proceeding. 

747.18  Commencement  of  p 
contents  of  notice. 

747.19  Answer. 

747.20  Amended  pleadings. 

747.21  Failure  to  appear. 

747.22  Consolidation  find  s( 
actions. 

747.23  Motions. 

747.24  Scope  of  document  d 

747.25  Request  for  documer 
from  parties. 

747.26  Document  subpoena 

747.27  Deposition  of  witnes 
for  hearing. 

747.28  Interlocutory  review 

747.29  Summary  dispoaitioi 

747.30  Partial  summary  dis] 

747.31  Scheduling  and  preh 
conferences. 

747.32  Prehearing  submissi< 

747.33  Pubhc  hearings. 

747.34  Hearing  subpoenas. 

747.35  Conduct  of  hearings. 

747.36  Evidence. 

747.37  Proposed  findings  ar 

747.38  Recommended  decis 
of  record. 

747.39  Exceptions  to  recomi 
decision. 

747.40  Review  by  the  NCU/ 

747.41  Stays  pending  judicii 

Subpart  B— Local  Rules  of  Pr 
Procedure 

I  747.100    Discovery  limitatioi 

Subpart  C— Local  Rules  and  I 
Applicable  to  Proceedings  Ux 
Involuntary  Termination  of  In 

S  747.201    Scope. 

i  747.202    Grounds  for  termini 

insurance. 
t  747.203    Notice  of  charges. 
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V.  Appitcabiiity  of  Uniform  Rules  to 
Enforcement  Procaedingt 

Part  747,  as  revised  by  this  fina'  rule. 
applies  to  any  proceeding  that  is 
commenced  by  the  issuance  of  a  notice 
on  or  after  August  9, 1991.  The  former 
version  of  part  747  applies  to  any 
proceeding  commenced  prior  to  August 
9, 1991,  unless,  with  the  consent  of  the 
administrative  law  judge,  the  parties 
agree  to  have  the  proceeding  governed 
by  revised  part  747. 

VI.  Regulatory  Flexibility  Act  Statement 

Pursuant  to  section  e05{b)  of  the 
Regulatory  Flexibility  Act,  the  NCUA, 
hereby  certifies  that  this  notice  of 
proposed  uniform  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

This  rule  implements  section  916  of 
FIRREA  which  requires  the  NCUA  and 
other  Agencies  to  develop  a  set  of 
uniform  rules  and  procedures  for 
administrative  hearings.  The  purpose  of 
this  revised  regulation  is  to  secure  a  just 
and  orderly  determination  of 
administrative  proceedings.  Because  the 
Agencies  already  have  in  place  rules  of 
practice  and  procedure,  this  rule  should 
not  result  in  an  additional  burden  for 
regulated  institutions.  Furthermore,  the 
rule  imposes  only  minor  burdens  on  all 
institutions,  regardless  of  size  and 
should  not.  therefore,  cause  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

VIL  Executive  Order  12812 

This  proposed  rule,  like  the  current 
part  747  it  is  replacing,  will  apply  to  all 
federally  insured  credit  unions.  The 
NCUA  Board,  pursuant  to  Executive 
Order  12612.  has  determined,  however, 
that  the  proposed  rule  will  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Further,  the  proposed  rule 
will  not  preempt  provisions  of  State  law 
or  regulations. 

list  of  Subjects  in  12  CFR  Part  747 

Administrative  practice  and 
procedure.  Bank  deposit  insurance. 
Claims,  Credit  unions.  Equal  Access  to 
Justice.  Hearing  procedures. 
Investigations,  Lawyers,  Penalties. 

Authority  and  issuance:  For  the 
reasons  set  forth  in  die  preamble,  part 
747  of  chapter  VU  of  title  12  of  the  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows: 


PART  747-ADMINISTRATIVE 
ACTIONS,  ADJUDICATIVE  HEARINGS. 
RULES  OF  PRACTICE  AND 
PROCEDURE,  AND  INVESTIGATIONS 


Sec. 
i  747.0 


Scope  of  part  747. 


Sut>p8rt  A— Untform  Rules  of  Practice  and 
Procedure 

747.1  Scope. 

747.2  Rules  of  construction. 

747.3  Definitions. 

747.4  Authority  of  NCUA  Board. 

747.5  Authority  of  the  administrative  law 
judge. 

747.6  Appearance  and  practice  in 
adjudicatory  proceedings. 

747.7  Good  faith  certification. 

747.8  Conflicts  of  interest. 

747.9  Ex  parte  communications. 

747.10  Filing  of  papers. 

747.11  Service  of  papers. 

747.12  Construction  of  time  limits. 

747.13  Change  of  time  limits. 

747.14  Witness  fees  and  expenses. 

747.15  Opportimity  for  informal 
settlement. 

747.16  NCUA's  right  to  conduct 
examination. 

747.17  Collateral  attacks  on  adjudicatory 
proceeding. 

747.18  Commencement  of  proceeding  and 
contents  of  notice. 

747.19  Answer. 

747.20  Amended  pleadings. 

747.21  Failure  to  appear. 

747.22  Consolidation  end  severance  of 
actions. 

747.23  Motions. 

747.24  Scope  of  dociunent  discovery. 

747.25  Request  for  document  discovery 
from  parties. 

747.26  Document  subpoenas  to  nonparties. 

747.27  Deposition  of  witness  unavailable 
for  hearing. 

747.28  Interlocutory  review. 

747.29  Summary  disposition. 

747.30  Partial  summary  disposition. 

747.31  Scheduling  and  prehearing 
conferences. 

747.32  Prehearing  submissions. 

747.33  Public  hearings. 

747.34  Hearing  subpoenas. 

747.35  Conduct  of  hearings. 

747.36  Evidence. 

747.37  Proposed  findings  and  conclusions. 

747.38  Recommended  decision  and  filing 
of  record. 

747.39  Exceptions  to  recommended 
decision. 

747.40  Review  by  the  NCUA  Board. 

747.41  Stays  pending  judicial  review. 

Subpart  B— Local  Rules  of  Practice  and 
Procedure 

S  747.100    Discovery  Hmitations. 

Subpart  C — Local  Rules  and  Procedures 
Applicable  to  Proceedings  for  ttie 
Involuntary  Termination  of  Insured  Status 

8  747.201     Scope. 

8  747.202    Grounds  for  termination  of 

insurance. 
S  747.203    Notice  of  charges. 


S  747.204    Notice  of  intention  to  terminate 

insured  status. 
S  747.205    Order  terminating  insured  status. 
S  747.206    Consent  to  termination  of  insured 

status. 
i  747.207    Notice  of  termination  of  insured 

status. 
S  747.208    Duties  after  termination. 

Subpart  D — Local  Rules  and  Procedures 
Appllcat>l«  to  Suspensions  and  ProMt>ttions 
Where  Felony  Charged 

j  747.301     Scope. 

S  747.302    Rules  of  practice;  remainder  of 

board  of  directors. 
S  747.303    Notice  of  suspension  or 

prohibition. 
t  747.304    Removal  or  permanent 

prohibition. 
S  747.305    Effectiveness  of  suspension  or 

removal  until  completion  of  hearing. 
I  747.306    Notice  of  opportimity  for  hearing. 
J  747.307    Hearing. 
S  747.308    Waiver  of  hearing;  failure  to 

request  hearing  or  review  based  on 

written  submissions;  failure  to  appear. 
{  747.309    Decision  of  the  NCUA  Board. 
S  747.310    Reconsideration  by  the  NCUA 

Board. 
S  747.311    Relevant  considerations 

Subpart  E— Local  Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to  ttie 
Suspension  or  Revocation  of  Cfiarters  and 
to  Involuntary  Uquldatlona 

S  747.401     Scope. 

S  747.402    Grounds  for  suspension  or 

revocation  of  charter  and  for  involuntary 

liquidation. 
S  747.403    Notice  of  intent  to  suspend  or 

revoke  charter  notice  of  suspension. 
§  747.404    Notice  of  hearing. 
S  747.405    Issuance  of  order. 
S  747.406    Cancellation  of  charter. 

Subpart  F — Local  Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to  ttte 
Termination  of  Membership  In  tfie  Central 
Liquidity  Facility  [Reserved] 

Subpart  O— Local  Rules  and  Procedures 
Applicable  to  Recovery  of  Attorneys  Fees 
and  Other  Expenses  Under  ttte  Equal 
Access  to  Justice  Act  In  NCUA  Board 
Adjudications 

S  747.601  Purpose  and  scope. 

S  747.602  Eligibility  of  applicants. 

§  747.603  Prevailing  party. 

S  747.604  Standards  for  award. 

S  747.605  Allowable  fees  and  expenses. 

S  747.606  Contents  of  application. 

S  747.607  Statement  of  net  worth. 

S  747.608  Documentation  of  fees  and 

expenses. 

S  747.609  Filing  and  service  of  applications. 

I  747.610  Answer  to  application. 

S  747.611  Comments  by  other  parties. 

S  747.612  Settlement. 

8  747.613  Further  proceedings. 

S  747.614  Recommended  decision. 

S  747.615  Decision  of  the  NCUA  Board. 

S  747.616  Payment  of  award 

Subpart  H — Local  Rules  and  Procedures 
Applicable  to  Investigatlona 

S  747.701    Applicability. 


i  747.702    Information  obtained  in 

investigations. 
S  747.703    Authority  to  conduct 

investigations. 

Subpart  I— Local  Rules  AppHcabte  to 
Fonnal  Inveettgattve  Proceedlnga 

i  747.801  Applicability. 

S  747.802  Non-public  formal  investigative 

proceedings. 

S  747.803  Subpoenas. 

1 747.804  Oath:  false  statemenU. 

i  747.805  Self-incrimination;  immunity. 

§  747.806  Transcripts. 

I  747.807  Rights  of  witnesses. 

Subpart  J— Local  Procedures  and 
Standards  Applicabi*  to  a  Notice  of  Ctwnge 
In  Senior  Executive  Officers,  Directors  or 
Committee  Members  Pursuant  to  Section 
212  of  the  FCUA 

i  747.901     Scope. 

I  747.902    Grounds  for  disapproval  of  notice. 

S  747.903    Procedures  where  notice  of 

disapproval  issued:  reconsideration. 
S  747.904    Appeal. 
S  747.905    Judicial  review. 

Authority:  12  U.S.C.  1766, 12  U.S.C  1786, 12 
U.S.C.  1784, 12  U.S.C.  1787. 

§7474)    Scope  Of  part  747. 

(a)  This  part  describes  the  various 
formal  and  informal  adjudicative 
actions  and  non-adjudicative 
proceedings  available  to  the  National 
Credit  Union  Administration  Board 
("NCUA  Board"),  the  grounds  for  those 
actions  and  proceedings,  and  the 
procedures  used  in  formal  and  informal 
hearings  related  to  each  available 
action.  As  mandated  by  section  916  of 
the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989 
(12  U.S.C.  1818  note),  this  part 
incorporates  uniform  rules  of  practice 
and  procedure  governing  formal 
adjudications  generally,  as  well  as 
proceedings  involving  cease-and-desist 
actions,  assessment  of  civil  money 
penalties,  and  removal,  prohibition  and 
suspension  actions.  In  addition,  the 
Uniform  Rules  are  incorporated  in  other 
subparts  of  this  part  which  provide  for 
formal  adjudications.  The 
administrative  actions  and  proceedings 
described  herein,  as  well  as  the  grounds 
and  hearing  procedures  for  each,  are 
controlled  by  sections  120(b)  (except 
where  the  Federal  credit  union  is  closed 
due  to  insolvency),  202(a)(3),  206  and 
304(c)(3)  of  the  FCUA.  Should  any 
provision  of  this  part  be  inconsistent 
with  these  or  any  other  provisions  of  the 
FCUA.  as  amended,  the  FCUA  shall 
control.  Judicial  enforcement  of  any 
action  or  order  described  in  this  part,  as 
well  as  judicial  review  thereof,  shall  be 
as  prescribed  under  die  FCUA  (12  U.S.C 
1751  etseq.)  and  the  Administrative 
Procedure  Act  (5  U.S.C.  500  et  seq). 
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(b)  As  used  in  this  part,  the  term 
insured  credit  iinion  means  any  Federal 
credit  union  or  any  state  chartered 
credit  union  insured  under  subchapter  II 
of  the  FCUA  unless  the  context 
indicates  otherwise. 

Subpart  A— Uniterm  Rules  of  Practice 
and  Procedure 

§747.1    Scope. 

This  subpart  prescribes  uniform  rules 
of  practice  and  procedure  applicable  to 
adjudicatory  proceedings  required  to  be 
conducted  on  the  record  after 
opportunity  for  a  hearing  under  the 
following  statutory  provisions: 

(a)  Cease-and-desist  proceedings 
under  section  206(e)  of  the  Federal 
Credit  Union  Act  ("FCUA")  (12  U.S.C. 
1786(e)): 

(b)  Removal  and  prohibition 
proceedings  under  section  206(g)  of  the 
FCUA  (12  U.S.C.  1788(g)): 

(c)  Assessment  of  civil  money 
penalties  by  the  National  Credit  Union 
Administration  Board  ("NCUA  Board") 
against  institutions  and  institution- 
affiliated  parties  for  any  violation  of: 

(1)  Section  202  of  the  FCUA,  pursuant 
to  12  U.S.C.  1782(a): 

(2)  Section  1120  of  HRREA  (12  U.S.C. 
3349),  or  any  order  or  regulation  issued 
thereunder  and 

(3)  The  terms  of  any  final  or 
temporary  order  issued  under  section 
206  of  the  FCUA  or  any  written 
agreement  executed  by  the  National 
Credit  Union  Administration  ("NCUA"). 
any  condition  imposed  in  writing  by  the 
NCUA  in  connection  with  the  grant  of 
an  application  or  request,  certain  unsafe 
or  unsound  practices  or  breaches  of 
fiduciary  duty,  or  any  law  or  regulation 
not  otherwise  provided  herein,  pursuant 
to  12  U.S.C.  1786(k): 

(d)  This  subpart  also  applies  to  all 
other  adjudications  required  by  statute 
to  be  determined  on  the  record  after 
opportunity  for  an  agency  hearing, 
unless  otherwise  specifically  provided 
for  in  subparts  B  through  J  of  this  part. 

§  747.2    Rules  of  construction. 
For  purposes  of  this  subpart: 

(a)  Any  term  in  the  singular  includes 
the  plural,  and  the  plural  includes  the 
singular,  if  such  use  would  be 
appropriate: 

(b)  Any  use  of  a  masculine,  feminine, 
or  neuter  gender  encompasses  all  three, 
if  such  use  would  be  appropriate: 

(c)  The  term  counsel  includes  a  non- 
attorney  representative:  and 

(d)  Unless  the  context  requires 
otherwise,  a  party's  counsel  of  record,  if 
any,  may,  on  behalf  of  that  party,  teike 
any  action  required  to  be  taken  by  the 
party. 


§747.3    Deflnttlons. 

For  purposes  of  this  subpart,  unless 
explicitly  stated  to  the  contrary: 

(a)  Administrative  law  fudge  means 
one  who  presides  at  an  administrative 
hearing  under  authority  set  forth  at  5 
U.S.C.  556. 

(b)  Adjudicatory  proceeding  means  a 
proceeding  conducted  pursuant  to  this 
subpart  and  leading  to  the  formulation 
of  a  final  order  other  than  a  regulation. 

(c)  Decisional  employee  means  any 
member  of  the  NCUA's  or 
administrative  law  judge's  staff  who  has 
not  engaged  in  an  investigative  or 
prosecutorial  role  in  a  proceeding  and 
who  may  assist  the  Agency  or  the 
administrative  law  judge,  respectively, 
in  preparing  orders,  recommended 
decisions,  decisions,  and  other 
documents  under  the  Uniform  Rules. 

(d)  Enforcement  Counsel  means  any 
individual  who  files  a  notice  of 
appearance  as  counsel  on  behalf  of  the 
NCUA  in  an  adjudicatory  proceeding. 

(e)  Final  order  means  an  order  issued 
by  the  NCUA  with  or  without  the 
consent  of  the  affected  institution  or  the 
institution-affiliated  party,  that  has 
become  final,  without  regard  to  the 
pendency  of  any  petition  for 
reconsideration  or  review. 

(f)  Institution  includes; 

(1)  Any  Federal  credit  union  as  that 
term  is  defined  in  section  101(1)  of  the 
FCUA  (12  U.S.C.  1752(1));  and 

(2)  Any  insured  state  credit  union  as 
that  term  is  defined  in  section  101(7)  of 
the  FCUA  (12  U.S.C.  1752(7)). 

(g)  Institution-affiliated  party  means 
any  institution-affiliated  party  as  that 
term  is  defined  in  section  206(r)  of  the 
FCUA  (12  U.S.C  1786(r)). 

(h)  Local  Rules  means  those  rules 
promulgated  by  the  NCUA  in  the 
subparts  of  this  part  other  than  subpart 
A  of  this  part. 

(i)  OFIA  means  the  Office  of  Financial 
Institution  Adjudication,  which  is  the 
executive  body  charged  with  overseeing 
the  administration  of  administrative 
enforcement  proceedings  for  the  NCUA, 
the  Office  of  the  Comptroller  of  the 
Currency  ("OCC  ").  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("Board"),  the  Federal  Deposit 
Insurance  Corporation  ("FDIC "),  and  the 
Office  of  Thrift  Supervision  ("OTS"). 

(j)  Party  means  the  NCUA  and  any 
person  named  as  a  party  in  any  notice. 

(k)  Person  means  an  individual,  sole 
proprietor,  partnership,  corporation, 
unincorporated  association,  trust,  joint 
venture,  pool,  syndicate,  agency  or  other 
entity  or  organization,  including  an 
institution  as  defined  in  paragraph  (f)  of 
this  section. 

(1)  Respondent  means  any  party  other 
than  the  NCUA.- 


(m)  Uniform  Rules  means  those  rules 
in  subpart  A  of  this  pfirt  that  are 
common  to  the  NCUA.  the  OCC.  the 
Board,  the  FDIC  and  the  OTS. 

(n)  Violation  includes  any  action 
(alone  or  with  another  or  odiers)  for  or 
toward  causing,  bringing  about, 
participating  in,  counseling,  or  aiding  or 
abetting  a  violation. 

§747.4    Authority  of  the  NCUA  Board. 

The  NCUA  Board  may,  at  any  time 
during  the  pendency  of  a  proceeding 
perform,  direct  the  performance  of.  or 
waive  performance  of.  any  act  which 
could  be  done  or  ordered  by  the 
administrative  law  judge. 

§747.5    Authority  of  ttie  administrative  law 
Judge. 

(a)  General  rule.  All  proceedings 
governed  by  this  part  shall  be  conducted 
in  accordance  with  the  provisions  of 
chapter  5  of  title  5  of  the  United  States 
Code.  The  administrative  law  judge 
shall  have  all  powers  necessary  to 
conduct  a  proceeding  in  a  fair  and 
impartial  manner  and  to  avoid 
unnecessary  delay. 

(b)  Powers.  The  administrative  law 
judge  shall  have  all  powers  necessary  to 
conduct  the  proceeding  in  accordance 
with  paragraph  (a)  of  this  section, 
including  the  following  powers: 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  issue  subpoenas,  subpoenas 
duces  tecum,  and  protective  orders,  as 
authorized  by  this  part,  and  to  quash  or 
modify  any  such  subpoenas  and  orders: 

(3)  To  receive  relevant  evidence  and 
to  rule  upon  tlie  admission  of  evidence 
and  offers  of  proof; 

(4)  To  take  or  cause  depositions  to  be 
taken  as  authorized  by  this  subpart: 

(5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel; 

(6)  To  hold  scheduling  and/or  pre- 
hearing conferences  as  set  forth  in 

§  747.31; 

(7)  To  consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  an  adjudicatory 
proceeding,  provided  that  only  the 
NCUA  Board  shall  have  the  power  to 
grant  any  motion  to  dismiss  the 
proceeding  or  to  decide  any  other 
motion  that  results  in  a  final 
determination  of  the  merits  of  the 
proceeding: 

(8)  To  prepare  and  present  to  the 
NCUA  Board  a  recommended  decision 
as  provided  herein: 

(9)  To  recuse  himself  or  herself  by 
motion  made  by  a  party  or  on  his  or  her 
own  motion: 
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(10)  To  establish  time,  place 
manner  limitations  on  the  atte 
the  public  and  the  media  for  a 
hearing:  and 

(11)  To  do  all  other  things  n 
and  appropriate  to  discharge  i 
of  a  presiding  officer. 

S  747.6    Appearance  and  practh 
ad|udlcatory  proceedtnge. 

(a)  Appearance  before  the  1 
an  administrative  law  judge.  ( 
attorneys.  Any  member  in  gw 
of  the  bar  of  the  highest  court 
state,  commonwealth,  posses: 
territory  of  the  United  States. 
District  of  Coliunbia  may  repi 
others  before  the  NCUA  if  8U( 
is  not  currently  suspended  or 
from  practice  before  the  NCU 

(2)  By  non-attorneys.  An  Im 
may  appear  on  his  or  her  owr 
member  of  a  partnership  may 
the  partnership:  a  duly  authoi 
officer,  director,  or  employee 
government  unit,  agency,  inst 
corporation  or  authority  may 
that  unit,  agency,  institution,  i 
or  authority  if  such  officer,  dii 
employee  is  not  ciurently  bus 
debarred  from  practice  befon 
NCUA. 

(3)  Notice  of  appearance.  A 
individual  acting  as  counsel  c 
a  party,  including  the  NCUA 
notice  of  appearance  with  the 
or  before  the  time  that  indivic 
submits  papers  or  otherwise  i 
behalf  of  a  party  in  the  adjud 
proceeding.  Such  notice  of  ap 
shall  include  a  written  declar 
the  individual  is  currently  qui 
provided  in  paragraph  (a)(1)  i 
this  section  and  is  authorized 
represent  the  particular  party 
notice  of  appearance  on  behe 
party  in  an  adjudicatory  proc 
counsel  thereby  agrees,  and  i 
that  he  or  she  is  authorized,  t 
service  on  behalf  of  the  repre 
party. 

(b)  Sanctions.  Dilatory,  obe 
egregious,  contemptuous  or 
contumacious  conduct  at  any 
any  adjudicatory  proceeding 
grounds  for  exclusion  or  susp 
counsel  from  the  proceeding. 

9747.7    Good  faltl)  certHlcatioi 

(a)  General  requirement  E 
or  submission  of  record  follo' 
issuance  of  a  notice  shall  be 
at  least  one  coimsel  of  recorc 
her  individual  name  and  shal 
counsel's  address  and  teleph 
number.  A  party  who  acts  as 
own  CO  jnset  sign  his  or  her  ii 
name  and  state  his  or  her  ad* 
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(m)  Uniform  Rules  means  those  rules 
in  subpart  A  of  this  ptirt  that  are 
common  to  the  NCUA.  the  OCC,  the 
Board,  the  FDIC  and  the  OTS. 

(n)  Violation  includes  any  action 
(alone  or  with  another  or  oOiers)  for  or 
toward  causing,  bringing  about, 
participating  in,  counseling,  or  aiding  or 
abetting  a  violation. 

§747.4    Authority  Of  th*  NCUA  Board. 

The  NCUA  Board  may,  at  any  time 
during  the  pendency  of  a  proceeding 
perform,  direct  the  performance  of.  or 
waive  performance  of.  any  act  which 
could  be  done  or  ordered  by  the 
administrative  law  judge. 

§  747.5    Authority  of  the  administrative  law 
judge. 

(a)  General  rule.  All  proceedings 
governed  by  this  part  shall  be  conducted 
in  accordance  with  the  provisions  of 
chapter  5  of  title  5  of  the  United  States 
Code.  The  administrative  law  judge 
shall  have  all  powers  necessary  to 
conduct  a  proceeding  in  a  fair  and 
impartial  manner  and  to  avoid 
unnecessary  delay. 

(b)  Powers,  The  administrative  law 
judge  shall  have  all  powers  necessary  to 
conduct  the  proceeding  in  accordance 
with  paragraph  (a)  of  this  section, 
including  the  following  powers: 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  issue  subpoenas,  subpoenas 
duces  tecum,  and  protective  orders,  as 
authorized  by  this  part,  and  to  quash  or 
modify  any  such  subpoenas  and  orders: 

(3)  To  receive  relevant  evidence  and 
to  rule  upon  the  admission  of  evidence 
and  offers  of  proof: 

(4)  To  take  or  cause  depositions  to  be 
taken  as  authorized  by  this  subpart; 

(5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel: 

(6)  To  hold  scheduling  and/or  pre- 
hearing conferences  as  set  forth  in 

§  747.31; 

(7)  To  consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  an  adjudicatory 
proceeding,  provided  that  only  the 
NCUA  Board  shall  have  the  power  to 
grant  any  motion  to  dismiss  the 
proceeding  or  to  decide  any  other 
motion  that  results  in  a  final 
determination  of  the  merits  of  the 
proceeding; 

(8)  To  prepare  and  present  to  the 
NCUA  Board  a  recommended  decision 
as  provided  herein; 

(9)  To  recuse  himself  or  herself  by 
motion  made  by  a  party  or  on  his  or  her 
own  motion: 


(10)  To  establish  time,  place  and 
manner  limitations  on  the  attendance  of 
the  public  and  the  media  for  any  public 
hearing:  and 

(11)  To  do  all  other  things  necessary 
and  appropriate  to  discharge  the  duties 
of  a  presiding  officer. 

§  747.6    Appoaranc*  and  practtc*  In 
adjudicatory  procaadkigs. 

(a)  Appearance  before  the  NCUA  or 
an  administrative  law  judge.  (1)  By 
attorneys.  Any  member  in  good  standing 
of  the  bar  of  the  highest  court  of  any 
state,  commonwealth,  possession, 
territory  of  the  United  States,  or  the 
District  of  Coliunbia  may  represent 
others  before  the  NCUA  if  such  attorney 
is  not  currently  suspended  or  debarred 
from  practice  before  the  NCUA. 

(2)  By  non-attorneys.  An  individual 
may  appear  on  his  or  her  own  behalf;  a 
member  of  a  partnership  may  represent 
the  partnership;  a  duly  authorized 
officer,  director,  or  employee  of  any 
govenunent  unit,  agency,  institution, 
corporation  or  authority  may  represent 
that  unit,  agency,  institution,  corporation 
or  authority  if  such  officer,  director,  or 
employee  is  not  ciurently  suspended  or 
debarred  from  practice  before  the 
NCUA. 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  NCUA  shall  file  a 
notice  of  appearance  vsrith  the  OFIA  at 
or  before  the  time  that  individual 
submits  papers  or  otherwise  appears  on 
behalf  of  a  party  in  the  adjudicatory 
proceeding.  Such  notice  of  appearance 
shall  include  a  written  declaration  that 
the  individual  is  currently  qualified  as 
provided  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section  and  is  authorized  to 
represent  the  particular  party.  By  filing  a 
notice  of  appearance  on  behalf  of  a 
party  in  an  adjudicatory  proceeding,  the 
counsel  thereby  agrees,  and  represents 
that  he  or  she  is  authorized,  to  accept 
service  on  behalf  of  the  represented 
party. 

(b)  Sanctions.  Dilatory,  obstructionist, 
egregious,  contemptuous  or 
contumacious  conduct  at  any  phase  of 
any  adjudicatory  proceeding  may  be 
grounds  for  exclusion  or  suspension  of 
counsel  from  the  proceeding. 

9747.7    Qood  faiti)  cartHlcation. 

(a)  General  requirement  Every  filing 
or  submission  of  record  following  the 
issuance  of  a  notice  shall  be  signed  by 
at  least  one  counsel  of  record  in  his  or 
her  individual  name  and  shall  state  that 
counsel's  address  and  telephone 
number.  A  party  who  acts  as  his  or  her 
own  cojnsel  sign  his  or  her  individual 
name  and  state  his  or  her  address  and 


telephone  number  on  every  filing  or 
submission  of  record 

(b)  Effect  of  signature.  (1)  The 
signature  of  counsel  or  a  party  shall 
constitute  a  certification  that:  the 
counsel  or  party  has  read  the  filing  or 
submission  of  record;  to  the  best  of  his 
or  her  knowledge,  information,  and 
belief  formed  after  reasonable  inquiry, 
the  filing  or  submission  of  record  is  well- 
grounded  in  fact  and  is  warranted  by 
existing  law  or  a  good  faith  argument  for 
the  extension,  modification,  or  reversal 
of  existing  law;  and  the  filing  or 
submission  of  record  is  not  made  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  uimecessary  delay  or  needless 
increase  in  the  cost  of  litigation. 

(2)  If  a  filing  or  submission  of  record  is 
not  signed,  the  administrative  law  judge 
shall  strike  the  filing  or  submission  of 
record,  imless  it  is  signed  promptly  after 
the  omission  is  called  to  the  attention  of 
the  pleader  or  movant. 

(c)  Effect  of  making  oral  motion  or 
argument  The  act  of  making  any  oral 
motion  or  oral  argimient  by  any  counsel 
or  party  constitutes  a  certification  that 
to  the  best  of  his  or  her  knowledge, 
information,  and  belief  formed  after 
reasonable  inquiry,  his  or  her 
statements  are  well-grounded  in  fact 
and  are  warranted  by  existing  law  or  a 
good  faith  argiunent  for  the  extension, 
modification,  or  reversal  of  existing  law, 
and  are  not  made  for  any  improper 
purpose,  such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation. 

9  747.8    Coftfllcta  of  intaraat 

(a)  Conflict  of  interest  in 
representation.  No  person  shall  appear 
as  counsel  for  another  person  in  an 
adjudicatory  proceeding  if  it  reasonably 
appears  that  such  representation  may  be 
materially  limited  by  that  counsel's 
responsibilities  to  a  third  person  or  by 
the  counsel's  own  interests.  The 
administrative  law  judge  may  take 
corrective  measures  at  any  stage  of  a 
proceeding  to  care  a  conflict  of  interest 
in  representation,  including  the  issuance 
of  an  order  limiting  the  scope  of 
representation  or  disqualifying  an 
individual  from  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  a  party  and  an  institution 
to  which  notice  of  the  proceeding  must 
be  given,  counsel  must  certify  In  writing 
at  tiie  time  of  filing  the  notice  of 
appearance  required  by  S  747.e(a): 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 


conflicts  of  interest  with  each  such  party 
or  institution; 

(2)  That  each  such  party  or  institution 
has  advised  its  counsel  that  to  its 
knowledge  there  is  no  existing  or 
anticipated  material  conflict  between  its 
interests  and  the  interests  of  others 
represented  by  the  same  counsel  or  his 
or  her  firm;  and 

(3)  That  each  such  party  or  institution 
waives  any  right  it  might  otherwise  have 
had  to  assert  any  known  conflicts  of 
interest  or  to  assert  any  non-material 
conflicts  of  interest  during  the  course  of 
the  proceeding. 

S  747.9    Ex  parte  conummicattons. 

(a)  Definition.  [\)  Ex  parte 
communication  means  any  material  oral 
or  written  communication  concerning 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties 
that  takes  place  between: 

(i)  A  party,  his  or  her  counsel,  or 
another  person  interested  in  the 
proceeding;  and 

(ii)  The  administrative  law  judge 
handling  that  proceeding,  the  NCUA 
Board,  or  a  decisional  employee. 

(2)  Exception.  A  request  for  status  of 
the  proceeding  does  not  constitute  an  ex 
parte  communication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  issued  by  the  NCUA  Board 
until  the  date  that  the  NCUA  Board 
issues  its  final  decision  pursuant  to 

S  747.40(c).  no  party,  interested  person 
or  counsel  therefor  shall  knowingly 
make  or  cause  to  be  made  an  ex  parte 
communication  concerning  the  merits  of 
the  proceeding  to  the  NCUA  Board,  the 
administrative  law  judge,  or  a  decisional 
employee.  No  member  of  the  NCUA 
Board,  administrative  law  judge,  or 
decisional  employee  shall  knowingly 
make  or  cause  to  be  made  to  a  party,  or 
any  interested  person  or  counsel 
therefor,  any  ex  parte  communication 
relevant  to  the  merits  of  proceeding. 

(c)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
communication  is  received  by  the 
administrative  law  judge,  a  member  of 
the  NCUA  Board  or  any  otiier  person 
identified  in  paragraph  (a)  of  this 
section,  that  person  shall  cause  all  such 
written  communications  (or,  if  the 
communication  is  oral,  a  memorandimi 
stating  the  substance  of  the 
communication)  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  other  parties  to  the 
proceeding  shall  have  an  opportunity, 
within  ten  days  of  receipt  of  service  of 
the  ex  parte  communication,  to  file 
responses  thereto  and  to  recommend 
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any  sanctions,  in  accordance  with 
paragraph  (d)  of  this  section,  that  they 
believe  to  be  appropriate  under  the 
circumstances. 

(d)  Sanctions.  Any  party  or  his  or  her 
counsel  who  makes  a  prohibited  ex 
parte  communication,  or  who 
encourages  or  solicits  another  to  make 
any  such  communication,  may  be 
subject  to  any  appropriate  sanction  or 
sanctions  imposed  by  the  NCUA  Board 
the  administrative  law  judge  including, 
but  not  limited  to,  exclusion  from  the 
proceedings  and  an  adverse  ruling  on 
the  issue  which  is  the  subject  of  the 
prohibited  communication. 

§  747.10    Rling  of  papers. 

(a)  FHing.  Any  papers  required  to  be 
filed,  excluding  documents  produced  in 
response  to  a  discovery  request 
pursuant  to  §5  747.25  and  747.28,  shall 
be  filed  with  the  OFIA,  except  as 
otherwise  provided. 

(b)  Manner  of  filing.  Unless  otherwise 
specified  by  the  NCUA  Board  or  the 
administrative  law  judge,  filing  may  be 
accomplished  by: 

(1)  Personal  service; 

(2j  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post 
Office  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  expressly  authorized,  and  upon 
any  conditions  specified,  by  the  NCUA 
Board  or  the  administative  law  judge. 
Ail  papers  filed  by  electronic  media 
shall  also  concurrently  be  filed  in 
accordance  with  paragraph  (c)  of  this 
section. 

(c)  Formal  requirements  as  to  papers 
filed.  (1)  Form.  All  papers  filed  must  set 
forth  the  name,  address,  and  telephone 
number  of  the  counsel  or  party  making 
the  filing  and  must  be  accompanied  by  a 
certification  setting  forth  when  and  how 
service  has  been  made  on  all  other 
parties.  All  papers  filed  must  be  double- 
spaced  and  printed  or  typewritten  on 
BVz  X 11  inch  p,iper,  and  must  be  clear 
and  legible. 

(2)  Signature.  All  papers  must  be 
dated  and  signed  as  provided  in  S  747.7. 

(3)  Caption.  All  papers  filed  must 
include  at  the  head  thereof,  or  on  a  title 
page,  the  name  of  the  NCUA  and  of  the 
filing  party,  the  title  and  docket  number 
of  the  processing,  and  the  subject  of  the 
particular  paper. 

(4)  Number  of  copies.  Unless 
otherwise  specified  by  the  NCUA  Board, 
or  the  administrative  law  judge,  an 
original  and  one  copy  of  all  documents 
and  papers  shall  be  filed,  except  that 
only  one  copy  of  transcripts  of 
testimony  and  exhibits  shall  be  filed. 


S  747.1 1    Service  of  papers. 

(a)  By  the  parties.  Except  as 
otherwise  provided,  a  party  filing  papers 
shall  serve  a  copy  upon  the  counsel  of 
record  for  all  other  parties  to  the 
proceeding  so  represented,  and  upon 
any  party  not  so  represented. 

(b)  Method  of  service.  Except  as 
provided  in  paragraphs  (c)(2)  and  (d)  of 
this  section,  a  serving  party  shall  use 
one  or  more  of  the  following  methods  of 
service; 

(1)  Personal  ser\'ice; 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post 
Office  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  the  parties  mutually  agree.  Any 
papers  served  by  electronic  media  shall 
also  concurrently  be  served  in 
accordance  with  the  requirements  of 

S  747.10(c). 

(c)  By  the  NCUA  Board  or  the 
administrative  law  judge.  (1)  All  papers 
required  to  be  served  by  the  NCUA 
Board  or  the  administrative  law  judge 
upon  a  party  who  has  appeared  in  the 
proceeding  in  accordance  with  S  747.6, 
shall  be  served  by  any  means  specified 
in  paragraph  (b)  of  this  section, 

(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  S  747.6, 
the  NCUA  Board  or  the  administrative 
law  judge  shall  make  service  by  any  of 
the  following  methods; 

(i)  By  personal  service; 

(ii)  By  delivery  to  a  person  of  suitable 
age  and  discretion  at  the  party's 
residence; 

(iii)  By  registered  or  certified  mail 
addressed  to  the  party's  last  known 
address;  or 

(iv)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(b)  Subpoenas.  Service  of  a  subpoena 
may  be  made  by  personal  service,  by 
delivery  to  an  agent,  by  delivery  to  a 
person  of  suitable  age  and  discretion  at 
the  subpoenaed  person's  residence,  by 
registered  or  certified  mail  addressed  to 
the  person's  last  known  address,  or  in 
such  other  manner  as  is  reasonably 
calculated  to  give  actual  notice. 

(e)  Area  of  service.  Service  in  any 
state,  territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of 
Columbia,  or  on  any  person  as 
otherwise  provided  by  law,  is  effective 
without  regard  to  the  place  where  the 
hearing  is  held,  provided  that  if  service 
is  made  on  a  foreign  bank  in  connection 
with  an  action  or  proceeding  involving 
one  or  more  of  its  branches  or  agencies 


located  in  any  state,  territory, 
possession  of  the  United  States,  or  the 
District  of  Columbia,  service  shall  be 
made  on  at  least  one  branch  or  agency 
so  involved 

S  747.12    Construction  of  time  nmlts. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event 
from  which  the  designated  period  of 
time  begins  to  run  is  not  included.  The 
last  day  so  computed  is  included  unless 
it  is  a  Saturday,  Sunday,  or  Federal 
holiday.  When  the  last  day  is  a 
Saturday,  Sunday,  or  Federal  holiday, 
the  period  nms  until  the  end  of  the  next 
day  that  is  not  a  Saturday,  Sunday,  or 
Federal  holiday.  Intermediate 
Saturdays,  Sundays,  and  Federal 
holidays  are  included  in  the 
computation  of  time,  except  that,  when 
the  time  period  within  which  an  act  is  to 
be  performed  is  ten  days  or  less, 
intermediate  Saturdays,  Sundays,  and 
Federal  holidays  are  not  included. 

(b)  When  papers  are  deemed  to  be 
filed  or  served.  (1)  Filing  and  service  are 
deemed  to  be  effective: 

(i)  In  the  case  of  personal  service  or 
same  day  commercial  courier  delivery, 
upon  actual  service; 

(ii)  In  the  case  of  overnight 
commercial  delivery  service,  U.S. 
Express  Mail  delivery,  or  first  class, 
registered,  or  certified  mail,  upon 
deposit  in  or  delivery  to  an  appropriate 
point  of  collection; 

(iii)  In  the  case  of  transmission  by 
electronic  media,  as  specified  by  the 
authority  receiving  the  filing,  hi  the  case 
of  filing,  and  as  agreed  among  the 
parties,  in  the  case  of  service. 

(2)  The  elective  filing  and  service 
dates  specified  in  paragraph  (b)(1)  of 
this  section  may  be  modified  by  the 
NCUA  Board  or  administrative  law 
judge  in  the  case  of  filing  or  by 
agreement  of  the  parties  in  the  case  of 
service. 

(c)  Calculation  of  time  for  service  and 
filing  of  responsive  papers.  Whenever  a 
time  limit  is  measured  by  a  prescribed 
period  from  the  service  of  any  notice  or 
paper,  the  applicable  time  limits  are 
calculated  as  follows: 

(1)  If  service  is  made  by  first  class, 
registered  or  certified  mail,  add  three 
days  to  the  prescribed  period; 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
day  to  the  prescribed  period; 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  day  to  the 
prescribed  period,  unless  otherwise 
determined  by  the  NCUA  Board  or  the 
administrative  law  judge  in  the  case  of 
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filing,  or  by  agreement  amonj 
parties  in  the  case  of  service. 

8747.13    Change  of  time  nmlts. 

Except  as  otherwise  provid 
the  administrative  law  judge 
good  cause  shown,  extend  th( 
limits  prescribed  by  the  Unifc 
or  by  any  notice  or  order  issu 
proceedings.  After  the  referra 
case  to  the  NCUA  Board  purs 
9  747.38,  the  NCUA  Board  me 
extensions  of  the  time  limits  I 
cause  shown.  Extensions  ma; 
granted  upon  the  motion  of  a 
notice  and  opportunity  to  res 
afforded  all  non-moving  parti 
the  NCUA  Board's  or  the  adn 
law  judge's  own  motion. 

S  747.14    Witness  fees  and  exp 

Witnesses  subpoenaed  for 
or  depositions  shall  be  paid  t 
fees  for  attendance  and  miles 
paid  in  the  United  States  dist 
in  proceedings  in  which  the  I 
States  is  a  party,  provided  thi 
case  of  a  discovery  subpoene 
to  a  party,  no  witness  fees  or 
need  be  paid.  Fees  for  witnes 
be  tendered  in  advance  by  th 
requesting  the  subpoena,  exc 
fees  and  mileage  need  not  be 
hi  advance  where  the  NCUA 
requesting  the  subpoena.  The 
shall  not  be  required  to  pay  e 
or  expenses  of,  any  witness  r 
subpoenaed  by  the  NCUA. 

$747.15    Opportunity  for  ktf or 
settlement 

Any  respondent  may,  at  ar 
the  proceeding,  unilaterally  s 
Enforcement  Counsel  written 
proposals  for  setdement  of  a 
without  prejudice  to  the  right 
the  parties.  No  such  offer  or  ] 
shall  be  made  to  any  NCUA 
representative  other  than  Eni 
Counsel.  Submission  of  a  wri 
setdement  offer  does  not  pro 
for  adjourning  or  otherwise  d 
or  any  portion  of  a  proceedin 
this  part.  No  settlement  offer 
proposal,  or  any  subsequent 
or  resolution,  is  admissible  a 
in  any  proceeding. 

9747.16    NCUA's  right  to  cond 
sxaminatton. 

Nothing  contained  in  this  a 
limits  in  any  manner  the  righ 
NCUA  to  conduct  any  exami 
inspection,  or  visitation  of  ar 
institution  or  institution-affili 
or  the  right  of  the  Agency  to  i 
continue  any  form  of  investij 
authorized  by  law. 
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papers. 

i.  Except  as 
I.  a  party  filing  papers 
jpon  tiie  counsel  of 
parties  to  ttie 
;sented,  and  upon 
presented. 
•vice.  Except  as 
iphs  (c)(2)  and  (d)  of 
ing  party  shall  use 
following  methods  of 

ice; 

!  papers  to  a  reliable 

■  service,  overnight 

to  the  U.S.  Post 
Mail  delivery; 
ipers  by  Brst  class, 
led  mail;  or 

by  electronic  media, 
nutually  agree.  Any 
lectronic  media  shall 
le  served  in 
s  requirements  of 

Board  or  the 
judge.  (1)  All  papers 
ed  by  the  NCUA 
listrative  law  judge 
las  appeared  in  the 
rdance  with  5  747.6, 
any  means  specified 
this  section, 
not  appeared  in  the 
rdance  with  S  747.6, 
r  the  administrative 
ke  service  by  any  of 
ods: 
jrvice; 

)  a  person  of  suitable 
at  the  party's 

I  or  certified  mail 
irty's  last  known 

method  reasonably 
ictual  notice, 
ervice  of  a  subpoena 
;rsonal  service,  by 
it,  by  delivery  to  a 
3ge  and  discretion  at 
rson's  residence,  by 
ed  mail  addressed  to 
lown  address,  or  in 
as  is  reasonably 
ictual  notice. 
:e.  Service  in  any 
session  of  the  United 
ict  of  Columbia,  on 
pany  doing  business 
ry,  possession  of  the 
le  District  of 
y  person  as 
I  by  law.  is  effective 
he  place  where  the 
ivided  that  if  service 
n  bank  in  connection 
roceeding  involving 
)ranches  or  agencies 


located  in  any  state,  territory, 
possession  of  the  United  States,  or  the 
District  of  Columbia,  service  shall  be 
made  on  at  least  one  branch  or  agency 
so  involved 

9747.12    Construction  of  Urn*  limits. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event 
from  which  the  designated  period  of 
time  begins  to  run  is  not  included.  The 
last  day  so  computed  is  included  unless 
it  Is  a  Saturday,  Sunday,  or  Federal 
holiday.  When  the  last  day  is  a 
Saturday,  Sunday,  or  Federal  holiday, 
the  period  nms  until  the  end  of  the  next 
day  that  is  not  a  Saturday,  Sunday,  or 
Federal  holiday.  Intermediate 
Saturdays,  Sundays,  and  Federal 
holidays  are  included  in  the 
computation  of  time,  except  that,  when 
the  time  period  within  which  an  act  is  to 
be  performed  is  ten  days  or  less, 
intermediate  Saturdays,  Sundays,  and 
Federal  holidays  are  not  included. 

(b)  When  papers  are  deemed  to  be 
filed  or  served.  (1)  Filing  and  service  are 
deemed  to  be  effective: 

(i)  In  the  case  of  personal  service  or 
same  day  commercial  courier  delivery, 
upon  actual  service; 

(ii)  In  the  case  of  overnight 
commercial  delivery  service,  U.S. 
Express  Mail  delivery,  or  first  class, 
registered,  or  certiHed  mail,  upon 
deposit  in  or  delivery  to  an  appropriate 
point  of  collection; 

(iii)  In  the  case  of  transmission  by 
electronic  media,  as  specified  by  the 
authority  receiving  the  filing,  in  the  case 
of  filing,  and  as  agreed  among  the 
parties,  in  the  case  of  service. 

(2)  The  elective  filing  and  service 
dates  specified  in  paragraph  (b)(1)  of 
this  section  may  be  modified  by  the 
NCUA  Board  or  administrative  law 
judge  in  the  case  of  filing  or  by 
agreement  of  the  parties  in  the  case  of 
service. 

(c)  Calculation  of  time  for  service  and 
filing  of  responsive  papers.  Whenever  a 
time  limit  is  measured  by  a  prescribed 
period  from  the  service  of  any  notice  or 
paper,  the  applicable  time  limits  are 
calculated  as  follows: 

(1)  If  service  is  made  by  first  class, 
registered  or  certified  mail,  add  three 
days  to  the  prescribed  period; 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
day  to  the  prescribed  period: 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  day  to  the 
prescribed  period,  unless  otherwise 
determined  by  the  NCUA  Board  or  the 
administrative  law  judge  in  the  case  of 


filing,  or  by  agreement  among  the 
parties  in  the  case  of  service. 

S  747.13    Change  of  tiiiM  nmlts. 

Except  as  otherwise  provided  by  law, 
the  administrative  law  judge  may,  for 
good  cause  shown,  extend  the  time 
limits  prescribed  by  the  Uniform  Rules 
or  by  any  notice  or  order  issued  in  the 
proceedings.  After  the  referral  of  the 
case  to  the  NCUA  Board  pursuant  to 
S  747.38,  the  NCUA  Board  may  grant 
extensions  of  the  time  limits  for  good 
cause  shown.  Extensions  may  be 
granted  upon  the  motion  of  a  party  after 
notice  and  opportunity  to  respond  is 
afforded  all  non-moving  parties,  or  upon 
the  NCUA  Board's  or  the  administrative 
law  judge's  own  motion. 

S  747.14    WItnata  fMS  and  «(p«wa«. 

Witnesses  subpoenaed  for  testimony 
or  depositions  shall  be  paid  the  same 
fees  for  attendance  and  mileage  as  are 
paid  in  the  United  States  district  courts 
in  proceedings  in  which  the  United 
States  is  a  party,  provided  that,  in  the 
case  of  a  discovery  subpoena  addressed 
to  a  party,  no  witness  fees  or  mileage 
need  be  paid.  Fees  for  witnesses  shall 
be  tendered  in  advance  by  the  party 
requesting  the  subpoena,  except  that 
fees  and  mileage  need  not  be  tendered 
In  advance  where  the  NCUA  is  the  party 
requesting  the  subpoena.  The  NCUA 
shall  not  be  required  to  pay  any  fees  to, 
or  expenses  of,  any  witness  not 
subpoenaed  by  the  NCUA 

§747.1S    Opportunity  for  Informal 
settlcmant 

Any  respondent  may,  at  any  time  in 
the  proceeding,  unilaterally  submit  to 
Enforcement  Counsel  written  offers  or 
proposals  for  setdement  of  a  proceeding, 
without  prejudice  to  the  rights  of  any  of 
the  parties.  No  such  offer  or  proposal 
shall  be  made  to  any  NCUA 
representative  other  than  Enforcement 
Counsel.  Submission  of  a  written 
setdement  offer  does  not  provide  a  basis 
for  adjourning  or  otherwise  delaying  all 
or  any  portion  of  a  proceeding  under 
this  part.  No  settlement  offer  or 
proposal,  or  any  subsequent  negotiation 
or  resolution,  is  admissible  as  evidence 
in  any  proceeding. 

S  747.16    NCUA's  right  to  conduct 
axamlnatlen. 

Nothing  contained  in  this  subptul 
limits  in  any  manner  the  right  of  the 
NCUA  to  conduct  any  examination, 
inspection,  or  visitation  of  any 
institution  or  institution-affiliated  party, 
or  the  right  of  the  Agency  to  conduct  or 
continue  any  form  of  investigation 
authorized  by  law. 


{747.17    Collatarai  attacks  on  adtudtcatory 
procaadlng- 

If  an  interlocutory  appeal  or  collateral 
attack  is  brought  in  any  court 
concerning  all  or  any  part  of  an 
adjudicatory  proceeding,  the  challenged 
adjudicatory  proceeding  shall  continue 
without  regard  to  the  pendency  of  that 
court  proceeding.  No  default  or  other 
failure  to  act  as  directed  in  the 
adjudicatory  proceeding  within  the 
times  prescribed  in  this  subpart  shall  be 
excused  based  on  the  pendency  before 
any  court  of  any  interlocutory  appeal  or 
collateral  attack. 

§  747.18    Commancamant  of  procaadlng 
and  contanta  of  notica. 

(a)  Commencement  of  proceeding.  (1) 
A  proceeding  governed  by  this  subpart 
is  commenced  by  issuance  of  a  notice  by 
die  NCUA  Board. 

(2)  The  notice  must  be  served  by  the 
NCUA  Board  upon  the  respondent  and 
given  to  any  other  appropriate  financial 
institution  supervisory  authority  where 
required  by  law. 

(3)  The  notice  must  be  fUed  with  the 
OFIA. 

(b)  Contents  of  notice.  The  notice 
must  set  forth: 

(1)  The  legal  authority  for  the 
proceeding  and  for  the  NCUA's 
jurisdiction  over  the  proceeding: 

(2)  A  statement  of  the  matters  of  fact 
or  law  showing  that  the  NCUA  is 
entitled  to  relief; 

(3)  A  proposed  order  or  prayer  for  an 
order  granting  the  requested  relief; 

(4)  "nie  time,  place,  and  nattue  of  the 
hearing  as  required  by  law  or  regulation; 

(5)  The  time  within  which  to  file  an 
answer  as  required  by  law  or  regulation; 

(6)  The  time  within  which  to  request  a 
hearing  as  required  by  law  or  regulation; 
and 

(7)  That  the  answer  and/or  request  for 
a  hearing  shall  be  filed  with  OFIA. 

S  747.19    Anawar. 

(a)  When.  Within  20  days  of  service  of 
the  notice,  respondent  shall  file  an 
answer  as  designated  in  the  notice.  In  a 
civil  money  penalty  proceeding, 
respondent  shall  also  file  a  request  for  a 
hearing  within  20  days  of  service  of  the 
notice. 

(b)  Content  of  answer.  An  answer 
must  specifically  respond  to  each 
paragraph  or  allegation  of  fact 
contained  in  the  notice  and  must  admit, 
deny,  or  state  that  the  party  lacks 
sufficient  information  to  admit  or  deny 
each  allegation  of  fact.  A  statement  of 
lack  of  information  has  the  effect  of  a 
denial.  Denials  must  fairly  meet  the 
substance  of  each  allegation  of  fact 
denied;  general  denials  are  not 
permitted.  When  a  respondent  denies 


part  of  an  allegation,  that  part  must  be 
denied  and  the  remainder  specifically 
admitted.  Any  allegation  of  fact  in  the 
notice  which  is  not  denied  in  the  answer 
must  be  deemed  admitted  for  purposes 
of  the  proceeding.  A  respondent  is  not 
required  to  respond  to  the  portion  of  a 
notice  that  constitutes  the  prayer  for 
relief  or  proposed  order.  The  answer 
must  set  forth  affirmative  defenses,  if 
any,  asserted  by  the  respondent. 

(c)  Default.— {1)  Effect  of  failure  to 
answer.  Failure  of  a  respondent  to  file 
an  answer  required  by  this  section 
within  the  time  provided  constitutes  a 
waiver  of  his  or  her  right  to  appear  and 
contest  the  allegations  in  the  notice.  If 
no  timely  answer  is  filed,  the 
administrative  law  judge,  upon  motion 
of  the  Enforcement  Counsel,  shall  file 
with  the  NCUA  Board  a  recommended 
decision  containing  the  findings  and  the 
relief  sought  in  the  notice.  Any  final 
order  issued  by  the  NCUA  Board  based 
upon  a  respondent's  failure  to  answer  is 
deemed  to  be  an  order  issued  upon 
consent. 

(2)  Effect  of  failure  to  request  a 
hearing  in  civil  money  penalty 
proceedings.  If  respondent  fails  to 
request  a  hearing  as  retjuired  by  law 
within  the  time  provided,  the  notice  of 
assessment  constitutes  a  final  and 
unappealable  order. 

S  747.20    Amended  pteadlnga. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding  by  leave  of  the 
administrative  law  judge.  Such  leave 
will  be  freely  given.  The  respondent 
shall  answer  an  amended  notice  within 
the  time  remaining  for  the  respondent's 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  NCUA  Board  or 
administrative  law  judge  orders 
otherwise  for  good  cause  shown. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  heariitg 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in 
the  notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  allow  the  notice  or 
answer  to  be  amended.  The 
administrative  law  judge  will  do  so 
freely  when  the  determination  of  the 
merits  of  the  action  is  served  thereby 
and  the  objecting  party  fails  to  satisfy 
the  administrative  law  judge  that  the 
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admission  of  such  evidence  would 
unfairly  prejudice  that  party's  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 


§747.21    FaAurvtoi 

Failure  of  a  respondent  to  appear  in 
person  at  the  hearing  or  by  a  duly 
authorized  counsel  constitutes  a  waiver 
of  respondent's  right  to  a  hearing  and  is 
deemed  an  admission  of  the  facts  as 
alleged  and  consent  to  the  relief  sought 
in  the  notice.  Without  further 
proceedings  or  notice  to  the  respondent, 
the  administrative  law  judge  shall  file 
with  the  NCUA  Board  a  recommended 
decision  containing  the  findings  and  the 
relief  sought  in  the  notice. 

S  747.22    Consolidation  and  severance  of 
actions. 

(a)  Consolidation.  (1)  On  the  motion  of 
any  party,  or  on  the  administrative  law 
judge's  own  motion,  the  administrative 
law  judge  may  consolidate,  for  some  or 
all  purposes,  any  two  of  more 
proceedings,  if  each  such  proceeding 
involves  or  arises  out  of  the  same 
transaction,  occurrence  or  series  of 
transactions  or  occurrences,  or  involves 
at  least  one  common  respondent  or  a 
material  common  question  of  law  or 
fact  unless  such  consolidation  would 
cause  unreasonable  delay  or  injustice. 

(2)  In  the  event  of  consolidation  under 
paragraph  (a)(1)  of  this  section, 
appropriate  adjustment  to  the 
prehearing  schedule  must  be  made  to 
avoid  unnecessary  expense, 
inconvenience,  or  delay. 

(b)  Severance.  The  administrative  law 
judge  may,  upon  the  motion  of  any 
party,  sever  the  proceeding  for  separate 
resolution  of  the  matter  as  to  any 
respondent  only  if  the  administrative 
law  judge  finds  that: 

(1)  Undue  prejudice  or  injustice  to  the 
moving  party  would  result  from  not 
severing  the  proceeding:  and 

(2)  Such  undue  prejudice  or  injustice 
would  outweigh  the  interests  of  judicial 
economy  and  expedition  in  the  complete 
and  final  resolution  of  the  proceeding. 

$747^    Motions. 

(a)  In  writing.  (1)  Except  as  otherwise 
provided  herein,  an  application  or 
request  for  an  order  or  ruling  must  be 
made  by  written  motion. 

(2)  All  written  motions  must  state 
with  particularity  the  relief  sought  and 
must  be  accompanied  by  a  proposed 
order. 

(3)  No  oral  argument  may  be  held  on 
written  motions  except  as  otherwise 
directed  by  the  administrative  law 
judge.  Written  memorandum,  briefs. 


affidavits  or  other  relevant  material  or 
documents  may  be  filed  in  support  of  or 
in  opposition  to  a  motion. 

(b)  Oral  motions.  A  motion  may  be 
made  orally  on  the  record  unless  the 
administrative  law  judge  directs  that 
such  motion  be  reduced  to  writing. 

(c)  Filing  of  motions.  Motions  must  be 
filed  with  the  administrative  law  judge, 
except  that  upon  the  filing  of  the 
recommended  decision,  motions  must  be 
filed  with  the  NCUA  Board. 

(d)  Responses.  (1)  Except  as  otherwise 
provided  herein,  within  ten  days  after 
service  of  any  written  motion,  or  within 
such  other  period  of  time  as  may  be 
established  by  the  administrative  law 
judge  or  the  NCUA  Board,  any  party 
may  file  a  written  response  to  a  motion. 
The  administrative  law  judge  shall  not 
rule  on  any  oral  or  written  motion 
before  each  party  has  had  an 
opportunity  to  file  a  response. 

(2)  The  failure  of  a  party  to  oppose  a 
written  motion  or  an  oral  motion  made 
on  the  record  is  deemed  a  consent  by 
that  party  to  the  entry  of  an  order 
substantially  in  the  form  of  the  order 
accompanying  the  motion. 

(e)  Dilatory  motions.  Frivolous, 
dilatory  or  repetitive  motions  are 
prohibited.  The  filing  of  such  motions 
may  form  the  basis  for  sanctions. 

(f)  Dispositive  motions.  Dispositive 
motions  are  governed  by  S  S  747.29  and 
747.30. 

9  747^4    Scope  of  document  discovery. 

(a)  Limits  on  discovery.  (1)  Parties  to 
proceedings  under  this  subpart  may 
obtain  document  discovery  through  the 
production  of  documents,  including 
writings,  drawings,  graphs,  charts, 
photographs,  recordings,  and  other  data 
compilations  from  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably 
usable  form. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  subpart  B  of  this  part 

(b)  Relevance.  Parties  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  which  has 
material  relevance  to  the  merits  of  the 
pending  action.  It  is  not  a  ground  for 
objection  that  the  information  sought 
will  be  inadmissible  at  the  hearing  if  the 
information  sought  appears  reasonably 
calculated  to  lead  to  discovery  of 
admissible  evidence.  The  request  may 
not  be  unreasonable,  oppressive, 
excessive  in  scope  or  unduly 
burdensome. 

(c)  Privileged  matter.  Privileged 
documents  are  not  discoverable. 
Privileges  include  the  attorney-client 
privilege,  work-product  privilege,  any 
government's  or  government  agency's 


deliberative-process  privilege,  and  any 
other  privileges  the  Constitution,  any 
applicable  act  of  Congress,  or  the 
principles  of  common  law  provide. 

(d)  Time  limits.  All  discovery, 
including  all  responses  to  discovery 
requests,  shall  be  completed  at  least  20 
days  prior  to  the  date  scheduled  for  the 
commencement  of  the  hearing,  except  as 
provided  In  the  Local  Rules.  No 
exceptions  to  this  time  limit  shall  be 
permitted,  unless  the  administrative  law 
judge  finds  on  the  record  that  good 
cause  exists  for  waiving  the 
requirements  of  this  paragraph. 

S  747.25    Request  for  document  discovery 
fromparUes. 

(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  which  are  in  the  possessioa 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served.  The  request 
must  identify  the  documents  to  be 
produced  either  by  individual  item  or  by 
category,  and  must  describe  each  item 
and  category  with  reasonable 
particularity.  Documents  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  and  shall  be 
organized  to  correspond  with  the 
categories  in  the  request. 

(b)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  documents,  the  requesting 
party  may  specify  that  all  or  some  of  the 
responsive  documents  are  to  be  copied 
and  the  copies  dehvered  to  the 
requesting  party.  If  copying  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
charges.  If  more  than  250  pages  of 
copying  is  requested,  the  requesting 
party  shall  pay  for  the  copying,  unless 
the  parties  agree  otherwise,  at  the 
current  per-page  copying  rate  imposed 
by  the  NCUA's  rules  implementing  the 
Freedom  of  Information  Act  (5  U.S.C 
552a)  plus  the  cost  of  shipping. 

(c)  Obligation  to  update  responses.  A 
party  who  has  responded  to  a  discovery 
request  with  a  response  that  was 
complete  when  made  is  not  required  to 
supplement  the  response  to  include 
documents  thereafter  acquired,  unless 
the  responding  parfy  leams  that: 

(1)  The  response  was  materially 
incorrect  when  made:  or 

(2)  The  response,  though  correct  when 
made,  is  no  longer  b-ue  and  a  failure  to 
amend  the  response  is,  in  substance,  a 
knowring  concealment 

(d)  Motions  to  limit  discovery.  (1)  Any 
party  that  objects  to  a  discovery  request 


may,  within  ten  days  of  bein 
with  such  request,  file  a  mot 
accordance  with  the  provisic 
S  747.23  to  strike  or  otherwis 
request.  If  an  objection  is  mt 
portion  of  an  item  or  categor 
request,  the  portion  objectec 
specified.  Any  objections  no 
accordance  with  this  paragri 
S  747.23  are  waived. 

(2)  The  party  who  served  ' 
that  is  the  subject  of  a  motic 
or  limit  may  file  a  written  re 
within  five  days  of  service  o 
No  other  party  may  file  a  rei 

(e)  Privilege.  At  the  time  c 
documents  are  produced,  all 
vsrithheld  on  the  grotmds  of  i 
must  be  reasonably  identific 
with  a  statement  of  the  basi 
assertion  of  privilege. 

(f)  Motions  to  compel  proi 
If  a  party  withholds  any  doc 
privileged  or  fails  to  comply 
discovery  request  the  reque 
may,  within  ten  days  of  the 
privilege  or  of  the  time  the  f 
comply  becomes  known  to  t 
requesting  party,  file  a  motii 
accordance  with  the  provisi 
S  747.23  for  the  Issuance  of  i 
compelling  production. 

(2)  The  party  who  asserte 
privilege  or  failed  to  compl) 
request  may  file  a  written  n 
motion  to  compel  within  fiv 
service  of  the  motion.  No  ot 
may  file  a  response. 

(g)  Ruling  on  motions.  Afl 
for  filing  responses  pursuan 
section  has  expired,  the  adi 
law  judge  shall  rule  prompt 
motions  filed  pursuant  to  th 
the  administrative  law  judg 
that  a  discovery  request,  or 
terms,  is  unreasonable,  und 
burdensome,  excessive  in  s 
repetitive  of  previous  reque 
to  obtain  privileged  docume 
she  may  modify  the  request 
issue  appropriate  protectivi 
upon  such  conditions  as  jus 
require.  The  pendency  of  a 
revoke  or  limit  discovery  oi 
production  shall  not  be  a  b< 
staying  or  continuing  the  pr 
imless  otherwise  ordered  b; 
administrative  law  judge. 

(h)  Enforcing  discovery  s 
the  administrative  law  judg 
subpoena  compelling  produ 
documents  by  a  party,  the  t 
parfy  may,  in  the  event  of 
noncompliance  and  to  the  c 
authorizec  by  applicable  la 
any  appropriate  United  Sta 
court  for  an  order  requiring 
with  the  subpoena.  A  parfy 
seek  court  enforcement  of  < 
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deliberative-process  privilege,  and  any 
other  privileges  the  Constitution,  any 
applicable  act  of  Congress,  or  the 
principles  of  common  law  provide. 

(d)  Time  limits.  All  discovery, 
includirig  all  responses  to  discovery 
requests,  shall  be  completed  at  least  20 
days  prior  to  the  date  scheduled  for  the 
commencement  of  the  hearing,  except  as 
provided  in  the  Local  Rules.  No 
exceptions  to  this  time  limit  shall  be 
permitted,  unless  the  administrative  law 
judge  flnds  on  the  record  that  good 
cause  exists  for  waiving  the 
requirements  of  this  paragraph. 

S  747.25    Request  for  document  discovery 
from  parties. 

(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  which  are  in  the  possessioa 
custody,  or  control  of  the  party  upon 
whom'  the  request  is  served.  The  request 
must  identify  the  documents  to  be 
produced  either  by  individual  item  or  by 
category,  and  must  describe  each  item 
and  category  with  reasonable 
particularity.  Documents  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  and  shall  be 
organized  to  correspond  with  the 
categories  in  the  request. 

(b)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  documents,  the  requesting 
party  may  specify  that  all  or  some  of  the 
responsive  documents  are  to  be  copied 
and  the  copies  delivered  to  the 
requesting  party.  If  copying  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
charges.  If  more  than  250  pages  of 
copying  is  requested,  the  requesting 
party  shall  pay  for  the  copying,  unless 
the  parties  agree  otherwise,  at  the 
current  per-page  copying  rate  imposed 
by  the  NCUA's  rules  implementing  the 
Freedom  of  Information  Act  (5  U.S.C. 
552a]  plus  the  cost  of  shipping. 

(c)  Obligation  to  update  responses.  A 
party  who  has  responded  to  a  discovery 
request  with  a  response  that  was 
complete  when  made  is  not  required  to 
supplement  the  response  to  include 
documents  thereafter  acquired,  unless 
the  responding  party  learns  that: 

(1)  The  response  was  materially 
incorrect  when  made:  or 

(2)  The  response,  though  correct  when 
made,  is  no  longer  true  and  a  failure  to 
amend  the  response  is,  in  substance,  a 
knowring  concealment 

(d)  Motions  to  limit  discovery.  (1)  Any 
party  that  objects  to  a  discovery  request 


may,  within  ten  days  of  being  served 
with  such  request,  Kle  a  motion  in 
accordance  with  the  provisions  of 
S  747.23  to  strike  or  otherwise  limit  the 
request.  If  an  objection  is  made  to  only  a 
portion  of  an  item  or  category  in  a 
request,  the  portion  objected  to  shall  be 
specified.  Any  objections  not  made  in 
accordance  with  this  paragraph  and 
§  747.23  are  waived. 

(2)  The  party  who  served  the  request 
that  is  the  subject  of  a  motion  to  strike 
or  limit  may  file  a  written  response 
within  five  days  of  service  of  the  motion. 
No  other  party  may  file  a  response. 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  all  documents 
withheld  on  the  grounds  of  privilege 
must  be  reasonably  identified,  together 
with  a  statement  of  the  basis  for  the 
assertion  of  privilege. 

(f)  Motions  to  compel  production.  (1) 
If  a  party  withholds  any  documents  as 
privileged  or  fails  to  comply  fully  with  a 
discovery  request,  the  requesting  party 
may,  within  ten  days  of  the  assertion  of 
privilege  or  of  the  time  the  failure  to 
comply  becomes  known  to  the 
requesting  party,  file  a  motion  in 
accordance  with  the  provisions  of 

S  747.23  for  the  issuance  of  a  subpoena 
compelling  production. 

(2)  The  party  who  asserted  the 
privilege  or  failed  to  comply  with  the 
request  may  file  a  written  response  to  a 
motion  to  compel  within  five  days  of 
service  of  the  motion.  No  other  party 
may  file  a  response. 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
law  judge  shall  rule  promptly  on  all 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request  or  any  of  its 
terms,  is  unreasonable,  unduly 
burdensome,  excessive  in  scope, 
repetitive  of  previous  requests  or  seeks 
to  obtain  privileged  documents,  he  or 
she  may  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upon  such  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
revoke  or  limit  discovery  or  to  compel 
production  shall  not  be  a  basis  for 
staying  or  continuing  the  proceeding, 
unless  otherwise  ordered  by  the 
administrative  law  judge. 

(h)  Enforcing  discovery  subpoenas.  If 
the  administrative  law  judge  issues  a 
subpoena  compelling  production  of 
documents  by  a  party,  the  subpoenaing 
parfy  may,  in  the  event  of 
noncompliance  and  to  the  extent 
authorizeo  by  applicable  law,  apply  to 
any  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  subpoena.  A  party's  right  to 
seek  court  enforcement  of  a  subpoena 


shall  not  in  any  manner  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  against  a  party 
who  fails  to  produce  subpoenaed 
documents. 

S  747.26    Document  eubpoenae  to 
nonpertiee. 

(a)  General  rules.  (1)  Any  parfy  may 
apply  to  the  administrative  law  judge  for 
the  issuance  of  a  document  discovery 
subpoena  addressed  to  any  person  who 
is  not  a  party  to  the  proceeding.  The 
apphcation  must  contain  a  proposed 
document  subpoena  and  a  brief 
statement  showing  the  general 
relevance  and  reasonableness  of  the 
scope  of  documents  sought  The 
subpoenaing  party  shall  specify  a 
reasonable  time,  place,  and  manner  for 
making  production  in  response  to  the 
document  subpoena. 

(2)  A  parfy  shall  only  apply  for  a 
document  subpoena  under  this  section 
within  the  time  period  during  which 
such  parfy  could  serve  a  discovery 
request  under  |  747.24(d).  The  party 
obtaining  the  document  subpoena  is 
responsible  for  serving  it  on  the 
subpoenaed  person  and  for  serving 
copies  on  all  parties.  Document 
subpoenas  may  be  served  in  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia,  or  as 
otherwise  provided  by  law. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  document  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  In 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  such 
conditions  as  may  be  consistent  with  the 
Uniform  Rules. 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  document  subpoena 
is  directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  parfy  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
document  subpoena  must  be  filed  on  the 
same  basis,  including  the  assertion  of 
privilege,  upon  which  a  parfy  could 
object  to  a  discovery  request  under 
S  747.25(d),  and  during  the  same  time 
limits  during  which  such  an  objection 
could  be  filed. 

(c)  Enforcing  document  subpoenas.  If 
a  subpoenaed  person  fails  to  comply 
with  any  subpoena  issued  pursuant  to 
this  section  or  any  order  of  the 


administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
parfy  or  any  other  aggrieved  parfy  may. 
to  the  extent  authorized  by  applicable 
law,  apply  to  an  appropriate  United 
States  district  court  for  an  order 
requiring  compliance  with  so  much  of 
the  docimient  subpoena  as  the 
administrative  law  judge  has  not 
quashed  or  modified.  A  party's  right  to 
seek  court  enforcement  of  a  document 
subpoena  shall  in  no  way  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  on  a  parfy  who 
induces  a  failure  to  comply  with 
subpoenas  issued  under  this  section. 

(747.27    DepoeMon  Of  witneee  uravaNebto 
TOr  neerwiB. 

(a)  General  rules.  (1)  If  a  witness  will 
not  be  available  for  the  hearing,  a  parfy 
desiring  that  witness'  testimony  for  the 
record  may  apply  in  accordance  with 
the  procedures  set  forth  in  paragraph 
(a)(2)  of  this  section,  to  the 
administrative  law  judge  for  the 
issuance  of  a  subpoena.  Including  a 
subpoena  duces  tecum,  requiring  the 
attendance  of  the  witness  at  a 
deposition.  The  administrative  law 
judge  may  issue  a  deposition  subpoena 
under  this  section  upon  showing  that: 

(i)  The  witness  will  be  unable  to 
attend  or  may  be  prevented  from 
attending  the  hearing  because  of  age, 
sickness  or  Infirmify.  or  will  otherwise 
be  unavailable; 

(ii)  The  witness'  unavailabilify  was 
not  procured  or  caused  by  the 
subpoenaing  partjr: 

(iii)  The  testimony  is  reasonably 
expected  to  be  material:  and 

(iv)  Taking  the  deposition  will  not 
result  in  any  undue  burden  to  any  other 
parfy  and  will  not  cause  undue  delay  of 
the  proceeding. 

(2)  The  application  must  contain  a 
proposed  deposition  subpoena  and  a 
brief  statement  of  the  reasons  for  the 
issuance  of  the  subpoena.  The  subpoena 
must  name  the  witness  whose 
deposition  is  to  be  taken  and  specify  the 
time  and  place  for  taking  the  deposition. 
A  deposition  subpoena  may  require  the 
witness  to  be  deposed  at  any  place 
within  the  country  in  which  that  witness 
resides  or  has  a  regular  place  of 
employment  or  such  other  convenient 
place  as  the  administrative  law  judge 
shall  fix. 

(3)  Any  requested  subpoena  that  sets 
forth  a  valid  basis  for  its  issuance  must 
be  promptly  issued,  unless  the 
administrative  law  judge  on  his  or  her 
own  motion,  requires  a  written  response 
or  requires  attendance  at  a  conference 
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concerning  whether  the  requested 
subpoena  should  be  issued. 

(4j  The  party  obtaining  a  deposition 
subpoena  is  responsible  for  serving  it  on 
the  witness  and  for  serving  copies  on  all 
parties.  Unless  the  administrative  law 
judge  orders  otherwise,  no  deposition 
under  this  section  shall  be  taken  on 
fewer  than  ten  days'  notice  to  the 
witness  and  all  parties.  Deposition 
subpoenas  may  be  served  in  any  state, 
territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of 
Columbia,  or  as  otherwise  permitted  by 
law. 

(b)  Obfections  to  deposition 
subpoenas.  (1)  The  witness  and  any 
party  who  has  not  had  an  opportunity  to 
oppose  a  deposition  subpoena  issued 
under  this  section  may  file  a  motion 
with  the  administrative  law  judge  to 
quash  or  modify  the  subpoena  prior  to 
the  time  for  compliance  specified  in  the 
subpoena,  but  not  more  than  ten  days 
after  service  of  the  subpoena. 

(2)  A  statement  of  the  basis  for  the 
motion  to  quash  or  modify  a  subpoena 
issued  under  this  section  must 
accompany  the  motion.  The  motion  must 
be  served  on  all  parties. 

(c)  Procedure  upon  deposition.  (1) 
Each  witness  testifying  pursuant  to  a 
deposition  subpoena  must  be  duly 
sworn,  and  each  party  shall  have  the 
right  to  examine  the  witness.  Objections 
to  questions  or  documents  must  be  in 
short  form,  stating  the  grounds  for  the 
objection.  Failure  to  object  to  questions 
or  documents  is  not  deemed  a  waiver 
except  where  the  ground  for  the 
objection  might  have  been  avoided  if  the 
objection  had  been  timely  presented.  All 
questions,  answers,  and  objections  must 
be  recorded 

(2)  Any  party  may  move  before  the 
administrative  law  judge  for  an  order 
compelling  the  witness  to  answer  any 
questions  the  witness  has  refused  to 
answer  or  submit  any  evidence  the 
witness  has  refused  to  submit  during  the 
deposition. 

(3)  The  deposition  must  be  subscribed 
by  the  witness,  unless  the  parties  and 
the  witness,  by  stipulation,  have  waived 
the  signing,  or  the  witness  is  ill  cannot 
be  found,  or  has  refused  to  sign.  If  the 
deposition  is  not  subscribed  by  the 
witness,  the  court  reporter  taking  the 
deposition  shall  certify  that  the 
transcript  is  a  true  and  complete 
transcript  of  the  deposition. 

(d)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  order  of  the  administrative  law 
judge  which  directs  compliance  with  all 
or  any  portion  of  a  deposition  subpoena 


under  paragraph  (b)  or  (c}(3)  of  this 
section,  the  subpoenaing  party  or  other 
aggrieved  party  may,  to  the  extent 
authorized  by  applicable  law,  apply  to 
an  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  portions  of  the  subpoena  that 
the  administrative  law  judge  has 
ordered  enforced.  A  party's  right  to  seek 
court  enforcement  of  a  deposition 
subpoena  in  no  way  limits  the  sanctions 
that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
fails  to  comply  with,  or  procures  a 
failure  to  comply  with,  a  subpoena 
issued  under  this  section. 

§747.28    Inttrtooitory  Mview. 

(a)  General  rule.  The  NCUA  Board 
may  review  a  ruling  of  the 
administrative  law  judge  prior  to  the 
certification  of  the  record  to  the  NCUA 
Board  only  in  accordance  with  the 
procedures  set  forth  in  this  section  and 
S  747.23. 

(b)  Scope  of  review.  The  NCUA  Board 
may  exercise  interlocutory  review  of  a 
ruling  of  the  administrative  law  judge  if 
the  NCUA  Board  finds  that: 

(1)  The  ruling  involves  a  controlling 
question  of  law  or  policy  as  to  which 
substantial  grounds  exist  for  a 
difference  of  opinion; 

(2)  Immediate  review  of  the  ruling 
may  materially  advance  the  ultimate 
termination  of  the  proceeding; 

(3)  Subsequent  modification  of  the 
ruling  at  the  conclusion  of  the 
proceeding  would  be  an  inadequate 
remedy;  or 

(4)  Subsequent  modification  of  the 
ruling  would  cause  unusual  delay  or 
expense. 

(c)  Procedure.  Any  request  for 
interiocutory  review  shall  be  filed  by  a 
party  with  the  administrative  law  judge 
writhin  ten  days  of  his  or  her  ruling  and 
shall  otherwise  comply  with  S  747.23. 
Any  party  may  file  a  response  to  a 
request  for  interiocutory  review  in 
accordance  with  i  747.23(d].  Upon  the 
expiration  of  the  time  for  filing  all 
responses,  the  administrative  law  judge 
shall  refer  the  matter  to  the  NCUA 
Board  for  final  disposition. 

(d)  Suspension  of  proceeding-  Neither 
a  request  for  interlocutory  review  nor 
any  disposition  of  such  a  request  by  the 
NCUA  Board  under  this  section 
suspends  or  stays  the  proceeding  unless 
otherwise  ordered  by  the  administrative 
law  judge  or  the  NCUA  Board. 

9  747.29    Summary  dtspoaltion. 

(a)  In  general.  The  admiaistrative  law 
judge  shall  recommend  that  the  NCUA 
Board  issue  a  final  order  granting  a 
motion  for  summary  disposition  if  the 
undisputed  pleaded  facta,  admissions. 


affidavits,  stipulations,  documentary 
evidence,  matters  as  to  which  official 
notice  may  be  taken,  and  any  other 
evidentiary  materials  properly 
submitted  in  connection  with  a  motion 
for  summary  disposition  show  that: 

(1)  There  is  no  genuine  issue  as  to  any 
material  fact  and 

(2]  The  moving  part  is  entitled  to  a 
decision  in  its  favor  as  a  matter  of  law. 

(b)  Filing  of  motions  and  responses. 
(1)  Any  party  who  believes  that  there  is 
no  genuine  issue  df  material  fact  to  be 
determined  and  that  he  or  she  is  entitled 
to  a  decision  as  a  matter  of  law  may 
move  at  any  time  for  summary 
disposition  in  its  favor  of  all  or  any  part 
of  the  proceeding.  Any  party,  within  20 
days  after  service  of  such  a  motion,  or 
within  such  time  period  as  allowed  by 
the  administrative  law  judge,  may  file  a 
response  to  such  motion. 

(2)  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 
the  material  facts  as  to  which  the 
moving  party  contends  there  is  no 
genuine  issue.  Such  motion  must  be 
supported  by  documentary  evidence, 
which  may  take  the  form  of  admissions 
in  pleadings,  stipulations,  depositions, 
investigatory  depositions,  transcripts, 
affidavits  and  any  other  evidentiary 
materials  that  the  moving  party 
contends  support  his  or  her  position. 
The  motion  must  also  be  accompanied 
by  a  brief  containing  the  points  and 
authorities  in  support  of  the  contenfion 
of  the  moving  party.  Any  party  opposing 
a  motion  for  summary  disposition  must 
file  a  statement  setting  forth  those 
material  facts  as  to  which  he  or  she 
contends  a  genuine  dispute  exists.  Such 
opposition  must  be  supported  by 
evidence  of  the  same  type  as  that 
submitted  with  the  motion  for  summary 
disposition  and  a  brief  containing  the 
points  and  authorities  in  support  of  the 
contention  that  summary  disposition 
would  be  inappropriate. 

(c)  Hearing  on  motion.  At  the  request 
of  any  party  or  on  his  or  her  own 
motion,  the  administrative  law  judge 
may  hear  oral  argument  on  the  motion 
for  summary  disposition. 

(d)  Decision  on  motion.  Following 
receipt  of  a  motion  for  summary 
disposition  and  all  responses  thereto, 
the  administrative  law  judge  shall 
determine  whether  the  moving  party  is 
entitled  to  summary  disposition.  If  the 
administrative  law  judge  determines 
that  summary  disposition  is  warranted, 
the  administrative  law  judge  shall 
submit  a  recommended  decision  to  that 
effect  to  the  NCUA  Board.  If  the 
administrative  law  judge  finds  that  no 
party  is  entitled  to  summary  disposition, 


he  or  she  shall  make  a  ruling 
the  motion. 

S  747.30  Partial  summary  disp 
Jf  the  administrative  law  ji 
determines  that  a  party  is  en 
summary  disposition  as  to  cc 
claims  only,  he  or  she  shall  d 
submitting  a  recommended  d 
to  those  claims.  A  hearing  or 
remaining  issues  must  be  ore 
claims  for  which  the  adminii 
judge  has  determined  that  su 
disposifion  is  warranted  will 
addressed  in  the  recommend 
filed  at  the  conclusion  of  the 

§  747.31    Scheduling  and  preh 
confar*n«««. 

(a)  Scheduling  conference. 
days  of  service  of  the  notice 
commencing  a  proceeding  oi 
time  as  parties  may  agree,  tl: 
administrative  law  judge  sh( 
counsel  for  all  parties  to  me( 
or  her  in  person  at  a  specifie 
place  prior  to  the  hearing  or 
telephone  for  the  purpose  of 
the  recourse  and  conduct  of 
proceeding.  This  meeting  or 
conference  is  called  a  "schei 
conference."  The  identificati 
potential  witnesses,  the  time 
manner  of  discovery,  and  th 
of  any  prehearing  materials 
witness  lists,  statements  of  i 
stipulations,  exhibits  and  an 
materials  may  also  be  deten 
scheduling  conference. 

(b)  Prehearing  conference 
administrative  law  judge  mt 
addifion  to  the  scheduling  ci 
on  his  or  her  own  motion  or 
request  of  any  party,  direct  ( 
the  parties  to  meet  with  him 
person  or  by  telephone)  at  a 
conference  to  address  any  o 
following: 

(1)  Simplification  and  clai 
the  issues; 

(2)  Stipulations,  admissioi 
and  the  contents,  authentic! 
admissibility  into  evidence  ( 
documents; 

(3)  Matters  of  which  offici 
may  be  taken; 

(4)  Limitation  of  the  numb 
witnesses; 

(5]  Summary  disposition  c 
issues; 

(6)  Resolution  of  discover 
disputes; 

(7)  Amendments  to  plead! 

(8)  Such  other  matters  as 
the  orderly  disposition  of  th 
proceeding. 

(c)  Transcript.  The  admin 
judse,  in  his  or  her  discretio 
require  that  a  scheduling  or 
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affidavits,  stipulations,  documentary 
evidence,  matters  as  to  which  official 
notice  may  be  taken,  and  any  other 
evidentiary  materials  properly 
submitted  in  connection  with  a  motion 
for  summary  disposition  show  that: 

(1)  There  is  no  genuine  issue  as  to  any 
material  fact;  and 

(2)  The  moving  part  is  entitled  to  a 
decision  in  its  favor  as  a  matter  of  law. 

(b)  Filing  of  motions  and  responses. 
(1)  Any  party  who  believes  that  there  is 
no  genuine  issue  df  material  fact  to  be 
determined  and  that  he  or  she  is  entitled 
to  a  decision  as  a  matter  of  law  may 
move  at  any  time  for  summary 
disposition  in  its  favor  of  all  or  any  part 
of  the  proceeding.  Any  party,  within  20 
days  after  service  of  such  a  motion,  or 
within  such  time  period  as  allowed  by 
the  administrative  law  judge,  may  file  a 
response  to  such  motion. 

(2)  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 
the  material  facts  as  to  which  the 
moving  party  contends  there  is  no 
genuine  issue.  Such  motion  must  be 
supported  by  documentary  evidence, 
which  may  take  the  form  of  admissions 
in  pleadings,  stipulations,  depositions, 
investigatory  depositions,  transcripts, 
affidavits  and  any  other  evidentiary 
materials  that  the  moving  party 
contends  support  his  or  her  position. 
The  motion  must  also  be  accompanied 
by  a  brief  containing  the  points  and 
authorities  in  support  of  the  contention 
of  the  moving  party.  Any  party  opposing 
a  motion  for  summary  disposition  must 
file  a  statement  setting  forth  those 
material  facts  as  to  which  he  or  she 
contends  a  genuine  dispute  exists.  Such 
opposition  must  be  supported  by 
evidence  of  the  same  type  as  that 
submitted  with  the  motion  for  summary 
disposition  and  a  brief  containing  the 
points  and  authorities  in  support  of  the 
contention  that  summary  disposition 
would  be  inappropriate. 

(c)  Hearing  on  motion.  At  the  request 
of  any  party  or  on  his  or  her  own 
motion,  the  administrative  law  judge 
may  hear  oral  argument  on  the  motion 
for  summary  disposition. 

(d)  Decision  on  motion.  Following 
receipt  of  a  motion  for  summary 
disposition  and  all  responses  thereto, 
the  administrative  law  judge  shall 
determine  whether  the  moving  party  is 
entiUed  to  summary  disposition.  If  the 
administrative  law  judge  determines 
that  summary  disposition  is  warranted, 
the  administrative  law  judge  shall 
submit  a  recommended  decision  to  that 
effect  to  the  NCUA  Board.  If  die 
administrative  law  judge  finds  that  no 
party  is  entitled  to  summary  disposition. 


he  or  she  shall  make  a  ruling  denying 
the  motion. 

§  747.30    Partial  summary  disposition. 

If  the  administrative  law  judge 
determines  that  a  party  is  entitled  to 
summary  disposition  as  to  certain 
claims  only,  he  or  she  shall  defer 
submitting  a  recommended  decision  as 
to  those  claims.  A  hearing  on  the 
remaining  issues  must  be  ordered.  Those 
claims  for  which  the  administrative  law 
judge  has  determined  that  summary 
disposition  is  warranted  will  be 
addressed  in  the  recommended  decision 
filed  at  the  conclusion  of  the  hearing. 

S  747.31    Scheduling  and  prahaarlng 
confsrsncas. 

(a)  Scheduling  conference.  Within  30 
days  of  service  of  the  notice  or  order 
commencing  a  proceeding  or  such  order 
time  as  parties  may  agree,  the 
administrative  law  judge  shall  direct 
counsel  for  all  parties  to  meet  with  him 
or  her  in  person  at  a  specified  time  and 
place  prior  to  the  hearing  or  to  confer  by 
telephone  for  the  purpose  of  scheduling 
the  recourse  and  conduct  of  the 
proceeding.  This  meeting  or  telephone 
conference  is  called  a  "scheduling 
conference."  The  identification  of 
potential  witnesses,  the  time  for  and 
manner  of  discovery,  and  the  exchange 
of  any  prehearing  materials  including 
witness  lists,  statements  of  issues, 
stipulations,  exhibits  and  any  other 
materials  may  also  be  determined  at  the 
scheduling  conference. 

(b)  Prehearing  conferences.  The 
administrative  law  judge  may,  in 
addition  to  the  scheduling  conference, 
on  his  or  her  own  motion  or  at  the 
request  of  any  party,  direct  counsel  for 
the  parties  to  meet  with  him  or  her  (in 
person  or  by  telephone]  at  a  prehearing 
conference  to  address  any  or  all  of  the 
following: 

(1)  Simplification  and  clarification  of 
the  issues; 

(2)  Stipulations,  admissions  of  fact, 
and  the  contents,  authenticity  and 
admissibility  into  evidence  of 
documents; 

(3)  Matters  of  which  official  notice 
may  be  taken; 

(4)  Limitation  of  the  number  of 
witnesses; 

(5)  Summary  disposition  of  any  or  all 
issues; 

(6)  Resolution  of  discovery  issues  or 
disputes; 

(7)  Amendments  to  pleadings;  and 

(8)  Such  other  matters  as  may  aid  in 
the  orderly  disposition  of  the 
proceeding. 

(c)  Transcript.  The  administrative  law 
judse.  in  his  or  her  discretion,  may 
require  that  a  scheduling  or  prehearing 


conference  be  recorded  by  a  court 
reporter.  A  transcript  of  the  conference 
and  any  materials  filed,  including 
orders,  becomes  part  of  the  record  of  the 
proceeding.  A  party  may  obtain  a  copy 
of  the  transcript  at  its  expense. 

(d)  Scheduling  or  prehearing  orders. 
At  or  within  a  reasonable  time  following 
the  conclusion  of  the  scheduling 
conference  or  any  prehearing 
conference,  the  administrative  law  judge 
shall  serve  on  each  party  an  order 
setting  forth  any  agreements  reached 
and  any  procedural  determinations 
made. 

§  747.32    Pr*hMrlng  submissions. 

(a)  Within  the  time  set  by  the 
administrative  law  judge,  but  in  no  case 
later  than  14  days  before  the  start  of  the 
hearing,  each  party  shall  serve  on  every 
other  party,  his  or  her: 

(1)  Prehearing  statement; 

(2)  Final  list  of  witnesses  to  be  called 
to  testify  at  the  hearing,  including  name 
and  address  of  each  witness  and  a  short 
summary  of  the  expected  testimony  of 
each  witness; 

(3)  List  of  the  exhibits  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit;  and 

(4)  Stipulations  of  fact,  if  any. 

(b)  Effect  of  failure  to  comply.  No 
witness  may  testify  and  no  exhibits  may 
be  introduced  at  the  hearing  if  such 
witness  or  exhibit  is  not  listed  in  the 
prehearing  submissions  pursuant  to 
paragraph  (a)  of  this  section,  except  for 
good  cause  shown. 

9747.33    Public  haarlngs. 

(a)  General  rule.  All  hearings  shall  be 
open  to  the  public,  unless  the  Agency,  in 
its  discretion,  determines  that  holding 
an  open  hearing  would  be  contrary  to 
the  public  interest.  Within  20  days  of 
service  of  the  notice  or,  in  the  case  of 
change-in-control  proceedings  under 
section  7(j)(4)  of  the  FDL\  (12  U.S.C. 
1817(j)(4)),  within  20  days  from  service 
of  the  hearing  order,  any  respondent 
may  file  with  the  NCUA  Board  a  request 
for  a  private  hearing,  and  any  party  may 
file  a  pleading  in  reply  to  such  a  request. 
Such  requests  and  replies  are  governed 
by  S  747.23.  Failure  to  file  a  request  or  a 
reply  is  deemed  a  waiver  of  any 
objections  regarding  whether  the 
hearing  will  be  public  or  private. 

(b)  Filing  document  under  seal. 
Enforcement  Counsel,  in  his  or  her 
discretion,  may  file  any  document  or 
part  of  a  document  under  seal  if 
disclosure  of  the  document  would  be 
contrary  to  the  public  interest.  The 
administrative  law  judge  shall  take  all 
appropriate  steps  to  preserve  the 
confidentiality  of  such  documents  or 


parts  thereof,  including  closing  portions 
of  the  hearing  to  the  public. 

S  747.34    Haarlng  subpoanas. 

(a)  Issuance.  (1)  Upon  application  of  a 
party  showing  general  relevance  and 
reasonableness  of  scope  of  the 
testimony  or  other  evidence  sought,  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requiring  the  attendance  of  a  witness  at 
the  hearing  or  the  production  of 
documentary  or  physical  evidence  at 
such  hearing.  The  application  for  a 
hearing  subpoena  must  also  contain  a 
proposed  subpoena  specifying  the 
attendance  of  a  witness  or  the 
production  of  evidence  from  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia  or  as 
otherwise  provided  by  law  at  any 
designated  place  where  the  hearing  is 
being  conducted. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  During  a 
hearing,  such  applications  may  be  made 
orally  on  the  record  before  the 
administrative  law  judge.  The  party 
making  the  application  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other  party 
to  the  proceeding. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  any 
conditions  consistent  with  these  rules. 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  hearing  subpoena  is 
directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
hearing  subpoena  must  be  filed  prior  to 
the  time  specified  in  the  subpoena  for 
compliance,  but  not  more  than  ten  days 
after  the  date  of  service  of  the  subpoena 
upon  the  movant. 

(c)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  subpoena  issued  pursuant  to  this 
section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  ot  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may 
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seek  enforcement  of  the  subpoena 
pursuant  to  §  747.28(c]. 

§  747.35    Conduct  of  (waiings. 

(a)  General  rules.  (1)  Hearings  shall 
be  conducted  so  as  to  provide  a  fair  and 
expeditious  presentation  of  the  relevant 
disputed  issues.  Each  party  has  the  right 
to  present  its  case  or  defense  by  oral 
and  docwnentary  evidence  and  to 
conduct  such  cross  examination  as  may 
be  required  for  full  disclosure  of  the 
facts. 

(2)  Order  of  hearing.  Enforcement 
Counsel  shall  present  its  case-in-chief 
first,  unless  otherwise  ordered  by  the 
administrative  law  judge,  or  unless 
otherwise  expressly  specified  by  law  or 
regulation.  Enforcement  Counsel  shall 
be  the  first  party  to  present  an  opening 
statement  and  a  closing  statement,  and 
may  make  a  rebuttal  statement  after  the 
respondent's  closing  statement.  If  there 
are  multiple  respondents,  respondents 
may  agree  among  themselves  as  to  their 
order  of  presentation  of  their  cases,  but 
if  they  do  not  agree  the  administrative 
law  judge  shall  fix  the  order. 

f3)  Stipulations.  Unless  the 
administrative  law  judge  directs 
otherwise,  all  stipulations  of  fact  and 
law  previously  agreed  upon  by  the 
parties,  and  all  documents,  the 
admissibility  of  which  have  been 
previously  stipulated,  will  be  admitted 
into  evidence  u^)on  commencement  of 
the  hearing. 

(b)  Transcript.  The  hearing  must  be 
recorded  and  transcribed.  The  transcript 
shall  be  made  available  to  any  party 
upon  payment  of  the  cost  thereof.  The 
administrative  law  judge  shall  have 
authority  to  order  the  record  corrected, 
either  upon  motion  to  correct,  upon 
stipulation  of  the  parties,  or  following 
notice  to  the  parties  upon  the 
administrative  law  judge's  own  motion. 
The  administrative  law  judge  shall  serve 
notice  tipon  all  parties  that  the  certified 
transcript,  together  with  all  hearing 
exhibits  and  exhibits  introduced  but  not 
admitted  into  evidence  at  the  hearing, 
has  been  filed. 

§747.36    Evidence. 

(a)  Admissibility.  (1)  Except  as  is 
otherwise  set  forth  in  this  section, 
relevant  material,  and  reliable  evidence 
that  is  not  unduly  repetitive  is 
admissible  to  the  fullest  extent 
authorized  by  the  Administrative 
Procedure  Act  and  other  applicable  law. 

(2)  Evidence  that  would  be  admissible 
under  the  Federal  Rules  of  Evidence  is 
admissible  in  a  proceeding  conducted 
pursuant  to  this  subpart. 

(3)  Evidence  that  would  be 
inadmissible  under  the  Federal  Rules  of 
Evidence  may  not  be  deemed  or  ruled  to 


be  inadmissible  in  a  proceeding 
conducted  pursuant  to  this  subpart  if 
such  evidence  is  relevant,  material, 
reliable  and  not  unduly  repetitive. 

(b)  Official  notice.  (1)  Official  notice 
may  be  taken  of  any  material  fact  which 
may  be  judicially  noticed  by  a  United 
States  district  court  and  any  material 
information  in  the  official  public  records 
of  any  Federal  or  stete  government 
agency. 

(2)  AH  matters  officially  noticed  by 
the  administrative  law  judge  or  NCUA 
Board  shall  appear  on  the  record. 

(3)  If  official  notice  is  requested  or 
taken  of  any  material  fact,  the  parties, 
upon  timely  request,  shall  be  afforded 
an  opportunity  to  object. 

(c)  Documents.  (1)  A  duplicate  copy  of 
a  document  is  admissible  to  the  same 
extent  as  the  original,  unless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  copy  of  the  original. 

(2)  Subject  to  the  requirements  of 
paragraph  (a)  of  this  section,  any 
document,  including  a  report  of 
examination,  supervisory  activity, 
inspection  or  visitation,  prepared  by  an 
appropriate  Federal  financial  institution 
regulatory  agency  or  by  a  state 
regulatory  agency,  is  admissible  either 
with  or  without  a  sponsoring  witness. 

(3)  Witnesses  may  use  existing  or 
newly  created  charts,  exhibits, 
calendars,  calculations,  outlines  or  other 
graphic  material  to  summarize, 
illustrate,  or  simplify  the  presentation  of 
testimony.  Such  materials  may,  subject 
to  the  administrative  law  judge's 
discretion,  be  used  with  or  without 
being  admitted  into  evidence. 

(d)  Objections.  (1)  Objections  to  the 
admissibility  of  evidence  must  be  timely 
made  and  rulings  on  all  objections  must 
appear  on  the  record. 

(2)  When  an  objection  to  a  question  or 
line  of  questioning  propounded  to  a 
witness  is  sustained,  the  examining 
counsel  may  make  a  specific  proffer  on 
the  record  of  what  he  or  she  expected  to 
prove  by  the  expected  testimony  of  the 
witness,  either  by  representation  of 
counsel  or  by  direct  interrogation  of  the 
witness. 

(3)  The  administrative  law  judge  shall 
retain  rejected  exhibits,  adequately 
marked  for  identification,  for  the  record, 
and  transmit  such  exhibits  to  the  NCUA 
Board. 

(4)  Failure  to  object  to  admission  of 
evidence  or  to  any  ruling  constitutes  a 
waiver  of  the  objection. 

(e)  Stipulations.  The  parties  may 
stipulate  as  to  any  relevant  matters  of 
fact  or  the  authentication  of  any 
relevant  dociunents.  Such  stipulations 
must  be  received  in  evidence  at  a 
hearing,  and  are  binding  on  the  parties 


with  respect  to  the  matters  therein 
stipulated. 

(fl  Depositions  of  unavailable 
witnesses.  (1)  If  a  witness  is  unavailable 
to  testify  at  a  hearing,  and  that  witness    • 
has  testified  in  a  deposition  to  which  all 
parties  in  a  proceeding  had  notice  and 
an  opportunity  to  participate,  a  party 
may  offer  as  evidence  all  or  any  part  of 
the  transcript  of  the  deposition, 
including  deposition  exhibits,  if  any. 

(2)  Such  deposition  transcript  is 
admissible  to  the  same  extent  that 
testimony  would  have  been  admissible 
had  that  person  testified  at  the  hearing, 
provided  that  if  a  witness  refused  to 
answer  proper  questions  during  the 
depositions,  the  administrative  law 
judge  may,  on  that  basis,  limit  the 
admissibility  of  the  deposition  in  any 
manner  that  justice  requires. 

(3)  Only  those  portions  of  a  deposition 
received  in  evidence  at  the  hearing 
constitute  a  part  of  the  record. 

§  747.37    Proposed  findings  and 
conclusions. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Any  party  may 
file  with  the  administrative  law  judge 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order  within  30  days  after  the  parties 
have  received  notice  that  the  transcript 
has  been  filed  with  the  administrative 
law  judge,  unless  otherwise  ordered  by 
the  administrative  law  judge. 

(2)  Proposed  findings  and  conclusions 
must  be  supported  by  citation  to  any 
relevant  portions  of  the  record.  A  post- 
hearing  brief  may  be  filed  in  support  of 
proposed  findings  and  conclusions, 
either  as  part  of  the  same  document  or 
in  a  separate  document.  Any  party  who 
fails  to  file  timely  with  the 
administrative  law  judge  any  proposed 
finding  or  conclusion  is  deemed  to  have 
waived  the  right  to  raise  in  any 
subsequent  filing  or  submission  any 
issue  not  addressed  in  such  party's 
proposed  finding  or  conclusion. 

(b)  Reply  briefs.  Reply  briefs  may  be 
filed  within  15  days  after  the  date  on 
which  the  parties'  proposed  findings, 
conclusions,  and  order  are  due.  Reply 
briefs  must  be  strictly  limited  to 
responding  to  new  matters,  issues,  or 
arguments  raised  in  another  party's 
papers.  A  party  vfho  has  not  filed 
proposed  findings  of  fact  and 
conclusions  of  law  or  a  post -hearing 
brief  may  not  fHe  a  reply  brief. 

(c)  Simultaneous  filing  required.  The 
administrative  law  judge  shall  not  order 
the  filing  by  any  party  of  any  brief  or 
reply  brief  in  advance  of  the  other 
party's  filing  of  Its  brief. 


Within  45  days  after  expiri 
time  allowed  for  fihng  reply ' 
S  747.37(b),  the  administrativ 
shall  file  with  and  certify  to  < 
Board  for  decision  the  recorc 
proceeding.  The  record  must 
administrative  law  judge's 
recommended  decision,  reco 
findings  of  fact,  recommendc 
conclusions  of  law,  and  prop 
all  prehearing  and  hearing  tr 
exhibits,  and  rulings;  and  the 
briefs,  memoranda,  and  othe 
papers  filed  in  connection  w 
hearing.  The  administrative  I 
shall  serve  upon  each  party  < 
recommendeid  decision,  findi 
conclusions,  and  proposed  o 

S  747^    Exceptions  to  rscoir 
declsloa 

(a)  Filing  exceptions.  With 
after  service  of  the  recomme 
decision,  findings,  conclusioi 
proposed  order  under  $  747.; 
may  file  with  the  NCUA  Boa 
exceptions  to  the  administra 
judge's  recommended  decisii 
conclusions  or  proposed  ord 
admission  or  exclusion  of  ev 
to  the  failure  of  the  administ 
judge  to  make  a  ruling  propo 
party.  A  supporting  brief  ma 
the  time  the  exceptions  are  f 
as  part  of  the  same  documer 
separate  document. 

(b)  Effect  of  failure  to  file 
exceptions.  (1)  Failure  of  a  p 
exceptions  to  those  matters  : 
paragraph  (a)  of  this  section 
time  prescribed  is  deemed  a 
objection  thereto. 

(2)  No  exception  need  be  c 
by  the  NCUA  Board  if  the  pe 
exception  had  an  opportimit 
the  same  objection,  issue,  or 
before  the  administrative  la^ 
failure  to  do  so. 

(c)  Contents.  (1)  All  excep 
briefs  in  support  of  such  exc 
must  be  confined  to  the  part 
matters  in,  or  omissions  fron 
administrative  law  judge's 
recommendations  to  which  t 
takes  exception. 

(2)  All  exceptions  and  brif 
support  of  exceptions  must : 
page  or  paragraph  reference 
specific  parts  of  the  adminis 
judge's  recommendations  to 
exception  is  taken,  the  page 
paragraph  references  to  thot 
of  the  record  relied  upon  to  i 
exception,  and  the  legal  autl 
upon  to  support  each  except 


day,  August  8,  1991  /  Rules  and  Regulations 


Federal  Re^ster  /  Vol.  56.  No.  153  /  Thursday,  August  a  1991  /  Rules  and  Regulations         37777 


proceeding 
to  this  subpart  if 
»vant,  material, 
uly  repetitive. 
.  (1)  Official  notice 
'  material  fact  which 
iticed  by  a  United 
and  any  material 
Fficial  public  records 
>te  government 

icially  noticed  by 

iw  judge  or  NCUA 

)n  the  record. 

e  is  requested  or 

)l  fact,  the  parties, 

,  shall  be  afforded 

»ject. 

I  A  duplicate  copy  of 

jsible  to  the  same 

il,  unless  a  genuine 

whether  the  copy  is 

ipect  not  a  true  and 

riginal. 

requirements  of 

I  section,  any 

:  a  report  of 

isory  activity, 

ion,  prepared  by  an 

financial  institution 

r  by  a  state 

s  admissible  either 

onsoring  witness. 

i  use  existing  or 

s,  exhibits, 

3ns,  outlines  or  other 

summarize, 

/  the  presentation  of 

terials  may,  subject 

B  law  judge's 

Afith  or  without 

evidence. 

I  Objections  to  the 

lence  must  be  timely 

I  all  objections  must 

J. 

:tion  to  a  question  or 

propounded  to  a 

I,  the  examining 

I  specific  proffer  on 

le  or  she  expected  to 

ed  testimony  of  the 

(presentation  of 

interrogation  of  the 

itive  law  judge  shall 
aits,  adequately 
ation,  for  the  record, 
xhibits  to  the  NCUA 

ct  to  admission  of 

uling  constitutes  a 

ion. 

"he  parties  may 

elevant  matters  of 

:ation  of  any 

.  Such  stipulations 

evidence  at  a 

iding  on  the  parties 


with  respect  to  the  matters  therein 
stipulated. 

(fl  Depositions  of  unavailable 
witnesses.  (1)  If  a  witness  is  unavailable 
to  testify  at  a  hearing,  and  that  witness    • 
has  testified  in  a  deposition  to  which  all 
parties  in  a  proceeding  had  notice  and 
an  opportunity  to  participate,  a  party 
may  offer  as  evidence  all  or  any  part  of 
the  transcript  of  the  deposition, 
including  deposition  exhibits,  if  any. 

(2)  Such  deposition  transcript  is 
admissible  to  the  same  extent  that 
testimony  would  have  been  admissible 
had  that  person  testified  at  the  hearing, 
provided  that  if  a  uritness  refused  to 
answer  proper  questions  during  the 
depositions,  the  administrative  law 
judge  may,  on  that  basis,  limit  the 
admissibility  of  the  deposition  in  any 
manner  that  justice  requires. 

(3)  Only  those  portions  of  a  deposition 
received  in  evidence  at  the  hearing 
constitute  a  part  of  the  record. 

§  747.37    Proposed  findings  and 
conclusions. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Any  party  may 
file  wiHi  the  administrative  law  judge 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order  within  30  days  after  the  parties 
have  received  notice  that  the  transcript 
has  been  filed  with  the  administrative 
law  judge,  unless  otherwise  ordered  by 
the  administrative  law  judge. 

(2)  Proposed  findings  and  conclusions 
must  be  supported  by  citation  to  any 
relevant  portions  of  the  record.  A  post- 
hearing  brief  may  be  filed  in  support  of 
proposed  findings  and  conclusions, 
either  as  part  of  the  same  document  or 
in  a  separate  document  Any  party  who 
fails  to  file  timely  with  the 
administrative  law  judge  any  proposed 
finding  or  conclusion  is  deemed  to  have 
waived  the  right  to  raise  in  any 
subsequent  filing  or  submission  any 
issue  not  addressed  in  such  party's 
proposed  finding  or  conclusion. 

(b)  Reply  briefs.  Reply  briefs  may  be 
filed  within  15  days  after  the  date  on 
which  the  parties'  proposed  findings, 
conclusions,  and  order  are  due.  Reply 
briefs  must  be  strictly  limited  to 
responding  to  new  matters,  issues,  or 
arguments  raised  in  another  party's 
papers.  A  party  wdio  has  not  filed 
proposed  findings  of  fact  and 
conclusions  of  law  or  a  post -hearing 
brief  may  not  fHe  a  reply  brief 

(c)  Simultaneous  filing  required.  The 
administrative  law  judge  shall  not  order 
the  filing  by  any  party  of  any  brief  or 
reply  brief  in  advance  of  the  other 
party's  filing  of  Its  brief. 


§  747^   Wscomwndsd  dscision  snd 
fWnQ  of  I'Miofd. 

Within  45  days  after  expiration  of  the 
time  allowed  for  filing  reply  briefs  under 
S  747.37(b),  the  administrative  law  judge 
shall  file  with  and  certify  to  the  NCUA 
Board  for  decision  the  record  of  the 
proceeding.  The  record  must  include  the 
administrative  law  judge's 
recommended  decision,  recommended 
findings  of  fact,  recommended 
conclusions  of  law,  and  proposed  order: 
all  prehearing  and  hearing  transcripts, 
exhibits,  and  rulings;  and  the  motions, 
briefs,  memoranda,  and  other  supporting 
papers  filed  in  connection  with  the 
hearing.  The  administrative  law  judge 
shall  serve  upon  each  party  the 
recommended  decision,  findings, 
conclusions,  and  proposed  order. 

S  747  J9    Exceptions  to  rscommsndsd 
dsclsloa 

(a)  Filing  exceptions.  Within  30  days 
after  service  of  the  recommended 
decisioo.  findings,  conclusions,  and 
proposed  order  under  S  747.38,  a  party 
may  file  with  the  NCUA  Board  written 
exceptions  to  the  administrative  law 
judge's  recommended  decision,  findings, 
conclusions  or  proposed  order,  to  the 
admission  or  exclusion  of  evidence,  or 
to  the  failure  of  the  administrative  law 
judge  to  make  a  ruling  proposed  by  a 
party.  A  supporting  brief  may  be  filed  at 
the  time  the  exceptions  are  filed,  either 
as  part  of  the  same  document  or  in  a 
separate  document. 

(b)  Effect  of  failure  to  file  or  raise 
exceptions.  (1)  Failure  of  a  party  to  file 
exceptions  to  those  matters  specified  in 
paragraph  (a)  of  this  section  within  the 
time  prescribed  is  deemed  a  waiver  of 
objection  thereto. 

(2)  No  exception  need  be  considered 
by  the  NCUA  Board  if  the  party  taking 
exception  had  an  opportimity  to  raise 
the  same  objection,  issue,  or  argiunent 
before  the  administrative  law  judge  and 
failure  to  do  so. 

(c)  Contents.  (1)  All  exceptions  and 
briefs  in  support  of  such  exceptions 
must  be  confined  to  the  particular 
matters  in.  or  omissions  from,  the 
administrative  law  judge's 
recommendations  to  which  that  party 
takes  exception. 

(2)  All  exceptions  and  briefs  in 
support  of  exceptions  must  set  forth 
page  or  paragraph  references  to  the 
specific  parts  of  the  administrative  law 
judge's  recommendations  to  which 
exception  is  taken,  the  page  or 
paragraph  references  to  those  portions 
of  the  record  relied  upon  to  support  each 
exception,  and  the  legal  authority  relied 
upon  to  support  each  exception. 


§747j40    Review  by  ths  NCUA  Bosrd. 

(a)  Notice  of  submission  to  NCUA 
Board.  When  the  NCUA  Board 
determines  that  the  record  in  the 
proceeding  is  complete,  the  NCUA 
Board  shall  serve  notice  upon  the 
parties  that  the  proceedings  has  been 
submitted  to  the  NCUA  Board  for  final 
decision. 

(b)  Oral  argument  before  NCUA 
Board.  Upon  the  initiative  of  the  NCUA 
Board  or  on  the  written  request  of  any 
party  filed  with  the  NCUA  Board  within 
the  time  for  filing  exceptions,  the  NCUA 
Board  may  order  and  hear  oral  argument 
on  the  recommended  findings, 
conclusions,  decision,  and  order  of  the 
administrative  law  judge.  A  written 
request  by  a  party  must  show  good 
cause  for  oral  argument  and  state 
reasons  why  arguments  cannot  be 
presented  adequately  in  writing.  A 
denial  of  a  request  for  oral  argument 
may  be  set  forth  in  the  NCUA  Board's 
final  decision.  Oral  argument  before  the 
NCUA  Board  must  be  on  the  record. 

(c)  Final  Decision  of  NCUA  Board.  (1) 
Decisional  employees  may  advise  and 
assist  the  NCUA  Board  in  the 
consideration  and  disposition  of  the 
case.  The  final  decision  of  the  NCUA 
Board  will  be  based  upon  review  of  the 
entire  record  of  the  proceeding,  except 
that  the  NCUA  Board  may  limit  the 
issues  to  be  reviewed  to  those  findings 
and  conclusions  to  which  opposing 
arguments  or  exceptions  have  been  filed 
by  the  parties. 

(2)  The  NCUA  Board  shall  render  a 
final  decision  within  90  days  after 
notification  of  the  parties  that  the  case 
has  been  submitted  for  fmal  decision,  or 
90  days  after  oral  argument,  whichever 
is  later,  unless  the  NCUA  Board  orders 
that  the  action  or  any  aspect  thereof  be 
remanded  to  the  administrative  law 
judge  for  further  proceedings.  Copies  of 
the  final  decision  and  order  of  the 
NCUA  Board  shall  be  served  upon  each 
party  to  the  proceeding,  upon  other 
persons  required  by  statute,  and,  if 
directed  by  the  NCUA  Board  or  required 
by  statute,  upon  any  appropriate  state  or 
Federal  supervisory  authority. 

§  747.41    Stays  pending  Judicial  review. 

The  commencement  of  proceedings 
for  judicial  review  of  a  final  decision 
and  order  of  the  NCUA  Board  may  not, 
unless  specifically  ordered  by  the  NCUA 
Board  or  a  reviewing  court,  operate  as  a 
stay  of  any  order  issued  by  the  NCUA 
Board.  The  NCUA  Board  may.  in  its 
discretion,  and  on  such  terms  as  it  finds 
just,  stay  the  effectiveness  of  all  or  any 
part  of  its  order  pending  a  final  decision 
on  a  petition  for  review  of  that  order. 


Subpart  B — Local  Rutet  of  Practice 
and  Procedure 

S  747.100    Dieoovery  limitations. 

(a)  Parties  to  a  proceedmg  set  forth 
either  at  S  747.1  of  subpart  A  or  in 
subpart  C,  E  or  G  of  this  pari  may  obtain 
discovery  only  through  the  production  of 
documents.  No  other  form  of  discovery 
shall  be  allowed. 

(b)  In  the  event  that  a  person 
producing  dociunents  pursuant  to  a 
document  subpoena  is  permitted  to  be 
deposed,  all  questioning  shall  be  strictly 
limited  to  the  identification  of 
documents  produced  by  that  person  and 
a  reasonable  examination  to  determine 
whether  the  subpoenaed  person  made 
an  adequate  search  for,  and  has 
produced,  all  subpoenaed  documents. 

Sut>part  C — Local  Rules  and 
Procedures  App<icat>le  to  Proceed  nga 
tor  ttie  Involuntary  Termination  of 
Insured  Status 

§  747^1    Scope. 

Under  the  authority  of  section  206(b| 
of  the  FCUA  (12  U.S.C  1786(b)),  the 
NCUA  Board  may  terminate  the  insured 
status  of  an  insured  credit  union  upon 
the  grounds  set  forth  therein  and 
enumerated  in  §  747  J02.  The  procedure 
for  terminating  the  insured  status  of  an 
insured  credit  union  as  therein 
prescribed  will  be  followed  and 
hearings  required  thereunder  will  be 
conducted  in  accordance  with  the  rules 
and  procedures  set  forth  in  this  subpart 
and  subpart  A  of  this  part.  To  the  extent 
any  rule  or  procedure  of  subpart  A  is 
inconsistent  with  a  rule  or  procedure 
prescribed  in  this  subpart  C,  subpart  C 
shall  control. 

§747.202    Grounds  for  termination  of 
insurance. 

The  NCUA  Board  may  institute 
proceedings  to  terminate  the  insured 
status  of  an  insured  credit  union 
whenever  it  determines  that  an  insured 
credit  union  is: 

(a)  Engaging  or  has  engaged  in  unsafe 
or  unsound  practices  in  conducting  Its 
business: 

(b)  In  unsafe  or  unsound  condition  to 
continue  as  an  insured  credit  union;  or 

(c)  Violating  or  has  violated  any 
applicable  law,  rule,  regulation,  order, 
written  condition  imposed  by  the  NCUA 
Board  in  response  to  any  application  or 
request  of  the  credit  union,  or  any 
wrritten  agreement  entered  into  with  the 
NCUA  Board. 

§747.209    Notice  of  ottarges. 

(a)  Whenever  the  NCUA  Board 
determines  that  grounds  for  termination 
of  insured  status  exists,  it  will,  for  the 
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purpose  of  securing  correction  of  errant 
cr  illegal  conditions,  serve  a  notice  of 
charges  upon  the  concerned  credit 
union.  This  notice  will  contain  a 
statement  describing  the  unsafe  or 
unsound  practices,  condition  or  the 
relevant  violations. 

(b)  In  the  case  of  an  insured  State- 
chartered  credit  union,  the  NCUA  Board 
shall  send  a  copy  of  the  Notice  of 
Charges  to  the  appropriate  State 
authority,  if  any.  having  supervision 
over  the  credit  union. 

§  747.204    Notic*  of  Intention  to  termlnata 
Insured  status. 

Unless  correction  of  the  practices, 
condition,  or  violations  set  forth  in  the 
Notice  of  Charges  is  made  within  120 
days  after  service  of  such  statement,  or 
within  a  shorter  period  of  not  less  than 
20  days  after  such  service  as  the  NCUA 
Board  may  require  in  any  case  where  it 
determines  that  the  insurance  risk  with 
respect  to  such  credit  union  could  be 
unduly  jeopardized  by  further  delay  or 
83  the  appropriate  State  supervisory 
authority  shall  require  in  the  case  of  an 
insured  State-chartered  credit  union,  the 
Board,  if  it  determines  to  proceed 
further,  shall  give  to  the  credit  union  not 
less  than  30  days  written  notice  of  its 
intent  to  terminate  the  status  of  the 
credit  union  as  an  insured  credit  union. 
The  notice  shall  contain  a  statement  of 
the  facts  constituting  the  alleged  unsafe 
or  unsound  practices  or  conditions  or 
violations  on  which  a  hearing  will  be 
held.  Such  hearing  shall  commence  not 
earlier  than  30  days  nor  later  than  60 
days  after  the  date  of  service  of  such 
notice  upon  the  credit  union,  unless  an 
earlier  or  later  date  is  set  by  the  NCUA 
Board  at  the  request  of  the  credit  union. 

§  747.205    Order  tennlnating  insured 
status. 

If,  upon  the  record  of  the  hearing  held 
pursuant  to  §  747.204,  the  NCUA  Board 
finds  that  any  unsafe  or  unsound 
practice  or  condition  or  violation 
specified  in  the  notice  has  been 
established  and  has  not  been  corrected 
v\nthin  the  time  prescribed  under 
§  747.204,  the  NCUA  Board  may  issue 
and  serve  upon  the  credit  union  an  order 
terminating  its  status  as  an  insured 
credit  union  on  a  date  subsequent  to  the 
date  of  such  fmding  and  subsequent  to 
the  expiration  of  the  time  specified  in 
the  Notice. 

§  747.206    Consent  to  termination  of 
Insured  status. 

Unless  the  credit  union  appears  at  the 
hearing  designated  in  the  notice  of 
hearing  by  a  duly  authorized 
representative,  it  will  be  deemed  to  have 
consented  to  the  termination  of  its 


status  as  an  insured  credit  union.  In  the 
event  the  credit  union  fails  to  so  appear 
at  such  hearing,  the  administrative  law 
judge  shall  forthwith  report  the  matter  to 
the  NCUA  Board  and  the  NCUA  Board 
m^  thereupon  issue  an  order 
terminating  the  credit  union's  insured 
status. 

§  747.207    Notice  of  termination  of  insured 
status. 

Prior  to  the  effective  date  of  the 
termination  of  the  insured  status  of  an 
insured  credit  union  under  section 
206(b)  of  the  FCUA  (12  U.S.C.  1786(b)) 
and  at  such  time  as  the  Board  shall 
specify,  the  credit  union  shall  mail  to 
each  member  at  his  or  her  last  address 
of  record  on  the  books  of  the  credit 
union,  and  publish  in  not  less  than  two 
issues  of  a  local  newspaper  of  general 
circulation,  notices  of  the  termination  of 
its  insured  status,  and  the  credit  union 
shall  furnish  the  NCUA  Board  with 
proof  of  publication  of  such  notice.  The 
notice  shall  be  as  follows: 
NOTICE 
(Date) 

1.  The  status  of  the  _ 


as  an  insured 


credit  union  under  the  provisions  of  the 
Federal  Credit  Union  Act,  will  terminate  as  of 
the  close  of  business  on  the day  of : 

2.  Any  deposits  made  by  you  after  that 
date,  either  new  deposits  or  additions  to 
existing  accounts,  will  not  be  insured  by  the 
National  Credit  Union  Administration; 

3.  Accoimts  in  the  credit  union  on  the 

day  of , up  to  a  maximum  of 

$100,000  for  each  member,  will  continue  to  be 
insured,  as  provided  by  the  Federal  Credit 
Union  Act,  for  one  (1)  years  after  the  close  of 

business  on  the day  of . : 

Provided,  however,  That  any  withdrawals 
after  the  close  of  business  on  the  day  of . 


_;  will  reduce  the  insurance  coverage  by 


the  amount  of  such  withdrawals. 
(Name  of  Credit  Union] 
(Address) 

§  747.208    Duties  after  tennlnation. 

(a)  After  the  termination  of  the 
insured  status  of  any  credit  union  under 
section  206(b)  of  the  FCUA  (12  U.S.C. 
1786(b)),  insurance  of  its  member 
accounts  to  the  extent  they  were  insured 
on  the  effective  date  of  such 
termination,  less  any  amounts  thereafter 
withdrawn  which  reduce  the  accounts 
below  the  amount  covered  by  insurance 
on  the  effective  date  of  such 
termination,  shall  continue  for  a  period 
of  one  year,  but  no  shares  issued  by  the 
credit  union  or  deposits  made  after  the 
date  of  such  termination  shall  be 
insured  by  the  NCUA  Board. 

(b)  The  credit  union  shall  continue  to 
pay  premiums  to  the  NCUA  Board 
during  such  period  and  the  Board  shall 
have  the  right  to  examine  the  credit 
union  from  time  to  time  during  the 


period.  The  credit  union  shall,  in  all 
other  respects,  be  subject  to  the  duties 
and  obligations  of  an  insured  credit 
union  during  the  one  year  period.  If  the 
credit  union  is  closed  for  liquidation 
within  this  period,  the  Board  shall  have 
the  same  powers  and  rights  with  respect 
to  such  credit  union  as  in  the  case  of  an 
insured  credit  imion. 

Subpart  D— Local  Rules  and 
Procedures  Applicable  to  Suspensions 
and  Prohibitions  Where  Felony 
Charged 

§747.301    Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  are  applicable  to  informal 
proceedings  conducted  by  the  NCUA 
Board,  or  a  Presiding  Officer  designated 
by  the  Board,  pursuant  to  section  206(i) 
of  the  FCUA  (12  U.S.C.  1786(i)),  to 
suspend,  remove  and/or  prohibit  from 
office  or  from  further  participation  any 
institution-affiliated  party  of  an  insured 
credit  union  who: 

(a)  Is  charged  in  a  state.  Federal  or 
territorial  information  or  indictment  or 
complaint  with  committing  or 
participating  in  a  crime  involving 
dishonesty  or  breach  of  trust,  which 
crime  is  punishable  by  imprisorunent  for 
a  term  exceeding  one  year  under  state 
or  Federal  law;  or 

(b)  Enters  a  pretrial  diversion  or  other 
similar  program  as  result  of  being 
charged  in  such  information  or 
indictment  or  complaint  with 
participating  or  committing  such  crime; 
or 

(c)  Is  convicted  of  such  crime. 

Subpart  A  of  this  part  does  not  apply  to 
proceedings  under  this  subpart. 

§  747.302    Rules  of  practice;  remainder  of 
board  of  directors. 

Except  as  otherwise  specifically 
provided  in  this  subpart,  the  following 
provisions  shall  apply  to  proceedings 
conducted  under  this  subpart: 

(a)(1)  Povt^er  of  attorney  and  notice  of 
appearance.  Any  person  who  is  a 
member  in  good  standing  of  the  bar  of 
the  highest  court  of  any  State, 
possession,  territory.  Commonwealth,  or 
the  District  of  Columbia  may  represent 
others  before  the  NCUA  Board  or 
Presiding  Officer  designated  by  the 
NCUA  Board  upon  filing  with  the  NCUA 
Board  a  written  declaration  that  he  or 
she  is  currently  qualified  as  provided  by 
this  paragraph,  and  is  authorized  to 
represent  the  particular  party  or  whose 
behalf  he  acts.  Any  other  person 
desiring  to  appear  before  or  transact 
business  with  the  NCUA  Board  in  a 
representative  capacity  may  be  required 
to  file  with  the  NCUA  Board  a  power  of 
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attorney  showing  his  or  her  ai 
act  in  such  capacity,  and  he  o: 
be  required  to  show  to  the  sat 
of  the  NCUA  Board  the  he  or  i 
requisite  qualifications.  Atton 
representatives  of  parties  to  p 
shall  file  a  written  notice  of  a] 
with  the  NCUA  Board  or  wdth 
Presiding  Officer  designated  \ 
NCUA  Board. 

(2)  Summary  suspension. 
Contemptuous  conduct  by  an; 
an  argument  before  the  NCU/ 
at  the  hearing  before  a  Presid 
shall  be  grounds  for  exclusior 
and  suspension  for  the  duratii 
argument  or  hearing. 

(b)(1)  Notice  of  hearing.  Wi 
hearing  within  the  scope  of  th 
is  ordered  by  the  NCUA  Boar 
of  hearing  shall  be  given  by  tl 
Board  to  the  party  afforded  tl 
and  to  any  appropriate  state  i 
authority.  The  notice  shall  8t£ 
time,  place,  and  nattire  of  the 
and  the  legal  authority  and  ju 
under  which  the  hearing  is  to 
and  shall  contain  a  statement 
matters  of  fact  or  law  constiti 
grounds  for  the  hearing.  It  shf 
delivered  by  personal  service 
registered  or  certified  mail  to 
known  address,  or  by  other  a 
means,  not  later  than  30  nor  c 
60  days  before  the  hearing. 

(2)  Party.  The  term  "party" 
person  or  agency  named  or  ai 
a  party,  or  any  person  or  agei 
has  filed  a  written  request  an 
entitled  as  of  right  to  be  admi 
party;  but  a  person  or  agency 
admitted  for  a  limited  purpos 

(c)(1)  Computation  of  time. 
computing  any  period  of  time 
or  allowed  by  this  subpart,  tb 
the  act  event  or  default  from 
designated  period  of  time  be( 
is  not  to  be  included.  The  las 
computed  shall  be  included,  i 
a  Saturday.  Sunday  or  legal  I 
the  District  of  Columbia,  in  m 
the  period  shall  run  until  the 
next  day  which  is  neither  a  S 
Sunday,  nor  such  legal  holidt 
Intermediate  Saturdays,  Sunc 
legal  holidays  shall  be  includ 
computation  unless  the  time 
which  the  act  is  to  be  perfom 
days  or  lest  in  which  event  S 
Sundays,  and  legal  holidays  i 
included. 

(2)  Service  by  mail.  When( 
party  has  the  right  or  is  requi 
some  act  or  take  some  procei 
within  a  period  of  time  presc 
subpart  after  the  service  upc 
any  document  or  other  paper 
kind,  and  such  service  is  ma< 
three  days  shall  be  added  to 
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period.  The  credit  union  shall,  in  all 
other  respects,  be  subject  to  the  duties 
and  obligations  of  an  insured  credit 
union  during  the  one  year  period.  If  the 
credit  union  is  closed  for  liquidation 
within  this  period,  the  Board  shall  have 
the  same  powers  and  rights  with  respect 
to  such  credit  union  as  in  the  case  of  an 
insured  credit  union. 

Subpart  D— Local  Rules  and 
Procedures  Applicable  to  Suspensions 
and  Prohibitions  Where  Felony 
Charged 

S  747.301    Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  are  applicable  to  informal 
proceedings  conducted  by  the  NCUA 
Board,  or  a  Presiding  Officer  designated 
by  the  Board,  pursuant  to  section  206(i) 
of  the  FCUA  (12  U.S.C.  1786(i)),  to 
suspend,  remove  and/or  prohibit  from 
office  or  from  further  participation  any 
institution-affiliated  party  of  an  insured 
credit  union  who: 

(a)  Is  charged  in  a  state,  Federal  or 
territorial  information  or  indictment  or 
complaint  with  committing  or 
participating  in  a  crime  involving 
dishonesty  or  breach  of  trust,  which 
crime  is  punishable  by  imprisonment  for 
a  term  exceeding  one  year  under  state 
or  Federal  law;  or 

(b)  Enters  a  pretrial  diversion  or  other 
similar  program  as  result  of  being 
charged  in  such  information  or 
indictment  or  complaint  with 
participating  or  committing  such  crime; 
or 

(c)  Is  convicted  of  such  crime. 

Subpart  A  of  this  part  does  not  apply  to 
proceedings  under  this  subpart. 

§  747.302    Rule*  of  practice;  retnalnder  of 
board  of  directors. 

Except  as  otherwise  specifically 
provided  in  this  subpart,  the  following 
provisions  shall  apply  to  proceedings 
conducted  under  this  subpart: 

{a)(l)  Power  of  attorney  and  notice  of 
appearance.  Any  person  who  is  a 
member  in  good  standing  of  the  bar  of 
the  highest  court  of  any  State, 
possession,  territory.  Commonwealth,  or 
the  District  of  Columbia  may  represent 
others  before  the  NCUA  Board  or 
Presiding  Officer  designated  by  the 
NCUA  Board  upon  filing  with  the  NCUA 
Board  a  written  declaration  that  he  or 
she  is  currently  qualified  as  provided  by 
this  paragraph,  and  is  authorized  to 
represent  the  particular  party  or  whose 
behalf  he  acts.  Any  other  person 
desiring  to  appear  before  or  transact 
business  with  the  NCUA  Board  in  a 
representative  capacity  may  be  required 
to  file  with  the  NCUA  Board  a  power  of 


attorney  showing  his  or  her  authority  to 
act  in  such  capacity,  and  he  or  she  may 
be  required  to  show  to  the  satisfaction 
of  the  NCUA  Board  the  he  or  she  has  the 
requisite  qualifications.  Attorneys  and 
representatives  of  parties  to  proceedings 
shall  file  a  written  notice  of  appearance 
with  the  NCUA  Board  or  vdth  the 
Presiding  Officer  designated  by  the 
NCUA  Board. 

(2)  Summary  suspension. 
Contemptuous  conduct  by  any  person  at 
an  argument  before  the  NCUA  Board  or 
at  the  hearing  twfore  a  Presiding  Officer 
shall  be  grounds  for  exclusion  therefrom 
and  suspension  for  the  duration  of  the 
argument  or  hearing. 

(b)(1)  Notice  of  hearing.  Whenever  a 
hearing  within  the  scope  of  this  subpart 
is  ordered  by  the  NCUA  Board,  a  notice 
of  hearing  shall  be  given  by  the  NCUA 
Board  to  the  p€uty  afforded  the  hearing 
and  to  any  appropriate  state  supervisory 
authority.  The  notice  shall  state  the 
time,  place,  and  natiire  of  the  hearing 
and  the  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held, 
and  shall  contain  a  statement  of  the 
matters  of  fact  or  law  constituting  the 
grounds  for  the  hearing.  It  shall  be 
delivered  by  personal  service,  by 
registered  or  certified  mail  to  the  last 
known  address,  or  by  other  appropriate 
means,  not  later  than  30  nor  earlier  than 
60  days  before  the  hearing. 

(2)  Party.  The  term  "party"  means  a 
person  or  agency  named  or  admitted  as 
a  party,  or  any  person  or  agency  who 
has  filed  a  written  request  and  is 
entitled  as  of  right  to  be  admitted  as  a 
party;  but  a  person  or  agency  may  be 
admitted  for  a  limited  purpose. 

(c)(1)  Computation  of  time.  In 
computing  any  period  of  time  prescribed 
or  allowed  by  this  subpart,  the  date  of 
the  act  event  or  default  from  which  the 
designated  period  of  time  begins  to  run 
is  not  to  be  included.  The  Ifist  day  so 
computed  shall  be  included,  unless  it  is 
a  Saturday,  Sunday  or  legal  holiday  in 
the  District  of  Columbia,  in  which  event 
the  period  shall  run  until  the  end  of  the 
next  day  which  is  neither  a  Saturday. 
Sunday,  nor  such  legal  holiday. 
Intermediate  Saturdays,  Sundays,  and 
legal  holidays  shall  be  included  in  the 
computation  unless  the  time  within 
which  the  act  is  to  be  performed  is  ten 
days  or  lest  in  which  event  Saturdays. 
Sundays,  and  legal  holidays  shall  not  be 
included. 

(2)  Service  by  mail.  Whenever  any 
party  has  the  right  or  is  required  to  do 
some  act  or  take  some  proceeding, 
within  a  period  of  time  prescribed  in  this 
subpart  after  the  service  upon  him  of 
any  document  or  other  paper  of  any 
kind,  and  such  service  is  made  by  mail, 
three  days  shall  be  added  to  the 


prescribed  period  from  the  date  when 
the  matter  served  is  deposited  in  the 
U.S.  mail. 

(d)  Nonpublication  of  submissions. 
Unless  and  until  otherwise  ordered  by 
the  NCUA  Board,  the  notice  of  hearing, 
the  transcript,  written  materials 
submitted  during  the  hearing,  the 
Presiding  Officer's  recommendation  to 
the  NCUA  Board  and  any  other  papers 
filed  in  connection  with  a  hearing  under 
this  subpart,  shall  not  be  made  public, 
and  shall  be  for  the  confidential  use 
only  of  the  NCUA  Board,  the  Presiding 
Officer,  the  parties  and  appropriate 
authorities. 

(e)  Remainder  of  board  of  directors. 
(1)  If  at  any  time,  l>ecause  of  the 
suspension  of  one  or  more  directors 
pursuant  to  this  subpart  there  shall  be 
on  the  board  of  directors  of  an  insured 
credit  union  less  than  a  quorum  of 
directors  not  so  suspended,  all  powers 
and  functions  vested  in  or  exercisable 
by  such  board  shall  vest  in  and  be 
exercisable  by  the  director  or  directors 
on  the  board  not  so  suspended,  until 
such  time  as  there  shall  be  a  quorum  on 
the  board  of  directors. 

(2)  In  the  event  all  of  the  directors  of 
an  insured  credit  union  are  suspended 
pursuant  to  this  subpart  the  NCUA 
Board  shall  appoint  persons  to  serve 
temporarily  as  directors  in  their  place 
pending  the  termination  of  such 
suspensions,  or  until  such  time  as  those 
who  have  been  suspended  cease  to  be 
directors  of  the  credit  union  and  their 
respective  successors  have  been  elected 
by  the  members  at  an  annual  or  special 
meeting  and  have  taken  office. 

(3)  Directors  appointed  temporarily  by 
the  NCUA  Board  pursuant  to  paragraph 
(e)(2)  of  this  section,  shall,  within  30 
days  following  their  appointment,  call  a 
special  meeting  for  the  election  of  new 
directors,  unless  during  such  30-day 
period — 

(i)  the  regular  annual  meeting  is 
convened;  or 

(ii)  the  suspensions  giving  rise  to  the 
appointment  of  temporary  directors  are 
terminated. 


{747.903    Notteeofi 
prohlbWoa 

Whenever  an  institution-affiliated 
party  of  an  insured  credit  union  is 
charged  in  any  state.  Federal  or 
territorial  information  or  indictment  or 
complaint  with  the  commission  of  or 
participation  in  a  crime  involving 
dishonesty  or  breach  of  trust,  which 
crime  is  punishable  by  imprisonment  for 
a  term  exceeding  one  year  under  state 
or  Federal  law,  the  NCUA  Board  may,  if 
continued  service  or  participation  by  the 
concerned  party  may  pose  a  threat  to 
the  interests  of  the  credit  union's 


members  or  may  threaten  to  impair 
public  confidence  in  the  credit  union,  by 
written  notice  served  upon  such  party, 
suspend  him  or  her  from  office,  or 
prohibit  him  or  her  from  further 
participation  in  any  manner  in  the 
affairs  of  the  credit  union,  or  both.  A 
copy  of  the  notice  of  suspension  or 
prohibition  shall  also  be  served  upon  the 
credit  union.  This  suspension  or 
prohibition  shall  remain  in  effect  until 
such  information,  indictment,  or 
complaint  is  finaUy  disposed  of,  or  until 
such  suspension  or  prohibition  is 
terminated  by  the  NCUA  Board. 

S  747  J04    Removal  or  permanent 
prohibition. 

In  the  event  that  a  judgment  of 
conviction  or  an  agreement  to  enter  a 
pretrial  diversion  or  other  similar 
program  is  entered  against  the 
institution-affiliated  party,  and  at  such 
time  as  the  judgment^  if  any,  is  not 
subject  to  further  appellate  review,  the 
NCUA  Board  may.  if  contmued  service 
or  participation  by  such  party  may  pose 
a  threat  to  the  interests  of  the  credit 
union's  members  or  may  threaten  to 
impair  public  conBdence  in  the  credit 
union,  issue  and  serve  upon  the 
individual  an  order  removing  him  or  her 
from  office  or  prohibiting  him  or  her 
from  further  participation  in  any  maimer 
in  the  conduct  of  the  affairs  of  the  credit 
union  except  with  the  consent  of  the 
NCUA  Board.  A  copy  of  such  order  will 
also  be  served  upon  such  credit  union.  A 
finding  of  not  guilty  or  other  disposition 
of  the  charge  will  not  preclude  the 
NCUA  Board  from  thereafter  instituting 
proceedings,  pursuant  to  the  provisions 
of  secUon  206(g)  of  the  FCUA  (12  U.S.C. 
1786(g))  and  subpart  A  of  this  part,  to 
remove  such  director,  committee 
member,  officer,  or  other  person  &om 
office  or  to  prohibit  his  or  her  further 
participation  in  the  affairs  of  the  credit 
imion. 

S747.30S    Eff ecthreneaa  of  euepeneton  or 
removal  unW  complelion  of  heerlng. 

Any  notice  of  suspension  or 
prohibition  issued  under  (  747.303  and 
any  order  of  removal  or  prohibition 
issued  under  S  747.304  will  be  effective 
upon  service  on  the  concerned  party  and 
will  remain  effective  and  outstanding 
until  the  completion  of  any  hearing  or 
appeal  authorized  under  section  206(1)  ot 
the  FCUA  (12  U.S.C.  1786(i))  and  this 
subpart,  unless  such  notice  of 
suspension  or  order  of  removal  is 
terminated  by  the  NCUA  Board. 

S747J0e    MoUce  of  opportunity  for 
hearing. 

(a)  Any  notice  of  suspension  or 
prohibition  Issued  pursuant  to  §  747.303. 


37780        Federal  Register  /  Vol.  56,  No.  153  /  Thursday.  August  8,  1991  /  Rules  and  Regulations, 


and  ar.y  oi  dcr  of  removal  or  prohibition 
issued  pursuant  to  {  747.404,  shall  be 
accompanied  by  a  further  notice  to  the 
concerned  individual  that  he  or  she  may, 
within  30  says  of  service  of  such  notice, 
request  in  writing  an  informal  hearing  at 
which  he  or  she  may  present  evidence 
and  argument  that  his  or  her  continued 
service  to  or  participation  in  the  conduct 
of  the  affairs  of  the  credit  union  does 
not,  or  is  not  likely  to,  pose  a  threat  to 
the  interests  of  the  credit  union's 
members  or  threaten  to  impair 
confidence  in  the  credit  union.  Any 
notice  of  the  opportimity  for  such  a 
hearing  shall  be  accompanied  by  a 
description  of  the  hearing  procedure  and 
the  criteria  to  be  considered. 

(b)  A  request  for  a  hearing  filed 
pursuant  to  paragraph  (a)  of  this  section 
shall  state  with  particularly  the  relief 
desired,  the  grounds  thereof,  and  shall 
include,  when  available,  supporting 
evidence.  The  request  and  supporting 
evidence  shall  be  filed  in  writing  with 
the  Secretary  of  the  Board,  National 
Credit  Union  Administration, 
Washington,  DC  20456. 

§747.307    Hearing. 

(a)  Upon  receipt  of  a  request  for  a 
hearing  which  complies  with  S  747.306, 
the  NCUA  Board  will  order  an  informal 
hearing  to  commence  within  the 
following  30  days  in  Washington,  DC,  or 
at  such  other  place  as  the  NCUA  Board 
designates,  before  a  Presiding  Officer 
designated  by  the  NCUA  Board  to 
conduct  the  hearing.  At  the  request  of 
the  concerned  party,  the  NCUA  Board 
may  order  the  hearing  to  commence  at  a 
time  more  than  30  days  after  the  receipt 
of  the  request  for  such  hearing. 

(b)  The  notice  of  hearing  shall  be 
served  by  the  NCUA  Board  upon  the 
party  or  parties  afforded  the  hearing  and 
shall  set  forth  the  time  and  place  of  the 
hearing  and  the  name  and  address  of  the 
Presiding  Officer. 

(c)  The  subject  individual  may  appear 
at  the  hearing  personally,  through 
counsel,  or  personally  with  counsel.  The 
individual  shall  have  the  right  to 
introduce  relevant  and  material  written 
materials  (or,  at  the  discretion  of  the 
NCUA  Board,  oral  testimony),  and  to 
present  an  oral  argument  before  the 
Presiding  Officer.  A  member  of  the 
enforcement  staff  of  the  Office  of 
General  Counsel  of  the  NCUA  may 
attend  the  hearing  and  may  participate 
as  a  party.  Neither  the  formal  rules  of 
evidence  nor  the  adjudicative 
procedures  of  the  Administrative 
Procedure  Act  (5  U.S.C.  554-557),  nor 
subpart  A  of  this  part  shall  apply  to  the 
hearing.  The  proceedings  shall  be 
recorded  and  a  transcript  furnished  to 
the  individual  upon  request  and  after  the 


payment  of  the  cost  thereof.  The  NCUA 
Board  shall  have  the  discretion  to  permit 
the  presentation  of  witnesses,  within 
specified  time  limits,  so  long  as  a  list  of 
such  witnesses  is  furnished  to  the 
Presiding  Officer  at  least  ten  days  prior 
to  the  hearing.  Witnesses  shall  not  be 
sworn,  unless  specifically  requested  by 
either  party  or  directed  by  the  Presiding 
Officer.  The  Presiding  Officer  may 
examine  any  witnesses  and  each  party 
shall  have  the  opportunity  to  cross- 
examine  any  witness  presented  by  an 
opposing  party.  Upon  the  request  of 
either  the  subject  individual  or  the 
representative  of  the  Office  of  General 
Counsel,  the  record  shall  remain  open 
for  a  period  of  five  business  days 
following  the  hearing,  during  which  time 
the  parties  may  make  any  additional 
submissions  to  the  record.  Thereafter, 
the  record  shall  be  closed. 

(d)  In  the  course  of  or  in  connection 
with  any  proceeding  under  this  subpart, 
the  NCUA  Board  and  the  Presiding 
Officer  will  have  the  power  to 
administer  oaths  and  affirmations,  to 
take  or  cause  depositions  to  be  taken, 
and  to  issue,  revoke,  quash,  or  modify 
subpoenas  and  subpoenas  duces  tecum. 
If  the  NCUA  Board  permits  the 
presentation  of  witnesses,  the  NCUA 
Board  or  the  Presiding  Officer  may 
require  the  attendance  of  witnesses 
from  any  place  in  any  state  or  in  any 
territory  or  other  place  subject  to  the 
jurisdiction  of  the  United  States  at  any 
designated  place  where  such  proceeding 
is  being  conducted.  Witnesses 
subpoenaed  shall  be  paid  the  same  fees 
and  mileage  as  are  paid  witnesses  in  the 
District  Courts  of  the  United  States.  The 
NCUA  Board  or  the  Presiding  Officer 
may  require  the  production  of 
documents  from  any  place  in  any  such 
state,  territory,  or  other  place. 

(e)  The  Presiding  Officer  will  make  his 
or  her  recommendations  to  the  Board, 
where  possible,  within  ten  business 
days  following  the  close  of  the  record. 

{747.308    Waiver  of  hMrtng;  fsHur*  to 
request  hearing  or  review  baaed  on  written 
aubmlaalona;  failure  to  appear. 

(a)  The  subject  individual  may,  in 
writing,  waive  an  oral  hearing  and 
instead  elect  to  have  the  matter 
determined  by  the  NCUA  Board  on  the 
basis  of  written  submissions  alone. 

(b)  Should  any  concerned  party  fail  to 
request  in  writing  an  oral  hearing  or 
consideration  based  on  written 
submissions  alone  within  30  days  of 
service  of  the  notice  described  in 

S  747.300,  he  or  she  will  be  deemed  to 
have  consented  to  the  NCUA  Board's 
action. 

(c)  Unless  the  concerned  party 
appears  at  the  hearing  personally  or  by 


duly  appointed  representative,  he  or  she 
will  be  deemed  to  have  consented  to  the 
NCUA  Board's  action. 

9747.309    Dedalon  Of  the  NCUA  Beard. 

Within  60  days  following  the  hearing, 
or  receipt  of  the  subject  individual's 
written  submissions  where  hearing  has 
been  waived  pursuant  to  S  747.308,  the 
NCUA  Board  shall  notify  the  institution- 
affiliated  party  whether  the  suspension 
or  prohibition  will  be  continued, 
terminated,  or  otherwise  modified,  or 
whether  the  order  of  removal  or 
prohibition  will  be  rescinded  or 
othervdse  modified.  Such  notification 
shall  contain  a  statement  of  the  basis  for 
the  decision  of  the  NCUA  Board,  if  that 
decision  is  adverse  to  the  respondent 
party.  In  the  case  of  a  decision  favorable 
to  the  respondent  on  the  si  bject  of  a 
prior  order  of  removal  or  prohibition,  the 
NCUA  Board  shall  take  prompt  action  to 
rescind  or  otherwise  mod  !y  the  order  of 
removal  or  prohibition. 

§747.310    ReconaMeration  by  the  NCUA 
Board. 

(a)  The  subject  individual  shall  have 
ten  business  days  followirg  receipt  of 
the  decision  of  the  NCUA  Board  in 
which  to  petition  the  NCUA  Board  for 
initial  reconsideration. 

(b)  The  subject  individu^^l  also  shall 
be  entitled  to  petition  the  NCUA  Board 
for  reconsideration  of  its  decision  any 
time  after  the  expiration  of  a  12-month 
period  from  the  date  of  the  NCUA 
Board's  decision,  but  no  petition  for 
reconsideration  may  be  made  within  12 
months  of  a  previous  petition. 

(c)  Any  petition  shall  state  with 
particularity  the  basis  for 
reconsideration,  the  relief  sought,  and 
any  exceptions  the  individual  has  to  the 
NCUA  Board's  findings.  An  individual's 
petition  may  be  accompanied  by  a 
memorandum  of  points  and  authorities 
in  support  of  his  or  her  petition  and  any 
supporting  documentation  the  individual 
may  wish  to  have  considered. 

(d)  No  hearing  need  be  granted  on 
such  petition  for  reconsideration. 
Promptly  following  receipt  of  the 
petition,  the  Board  shall  render  its 
decision. 

§747^11    Relevant  conaMerationa. 

In  deciding  the  question  of 
suspension,  prohibition,  or  removal 
under  this  subpart  the  NCUA  Board  will 
consider  the  following: 

(a)  Whether  the  alleged  offense  is  a 
crime  which  is  punishable  by 
imprisoiunent  for  a  term  exceeding  one 
year  imder  state  or  Federal  law,  and 
which  involves  dishonesty  or  breach  of 
trust; 
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(b)  Whether  the  continued  p 
the  subject  individual  in  his  or 
position  may  pose  a  threat  to  t 
Interests  of  the  credit  union's  r 
because  of  the  nature  and  extc 
individual's  participation  in  th 
of  the  Insured  credit  union  and 
natiu«  of  the  oRense  with  die 
commission  of  or  participation 
the  individual  has  been  charge 

(c)  Whether  there  is  cause  t( 
that  there  may  be  an  erosion  o 
confidence  in  the  integrity,  saf 
soundness  of  a  particular  cred 
(either  generally  or  in  the  parti 
locality  in  which  the  credit  uni 
situated)  if  the  subject  individi 
permitted  to  remain  in  his  or  h 
position  in  an  insured  credit  ui 

(d)  Whether  the  individual  i: 
by  the  credit  union's  fidelity  b 
80,  whether  the  bond  is  likely 
revoked,  or  whether  coverage 
bond  will  be  affected  adversel 
result  of  the  information,  indie 
complaint,  judgment  of  convic 
entry  into  a  pretrial  diversion  i 
similar  program;  and 

(e)  The  NCUA  Board  may  c< 
any  other  factors  which,  in  the 
case,  appear  relevant  to  the  d( 
continue  in  effect,  rescind,  ten 
modify  a  suspension,  prohibit! 
removal  order,  except  that  it  a 
consider  the  ultimate  question 
guilt  or  innocence  of  the  subje 
individual  with  regard  to  the  c 
which  he  or  she  has  been  char 

Subpart  E— U)c«l  Rules  and 
Procedures  Applicable  to  Prt 
Relating  to  the  Suspension  o 
Revocation  of  Charters  and  t 
Involuntary  Liquidations 

§747.401    Scope. 

The  rules  and  procedures  se 
this  subpart  and  subpart  A  of 
are  applicable  to  proceedings 
NCUA  Board  pursuant  to  secti 
120(b)(1)  of  the  FCUA  (12  \1.Sj 
1766(b)(1))  to  suspend  or  revol 
charter  of  a  solvent  Federal  cr 
and  to  place  a  solvent  Federal 
union  into  involuntary  llquidai 
the  extent  a  rule  or  procedure 
in  subpart  A  of  this  part  is  ino 
with  a  rule  or  procedure  set  fo 
subpart  E,  subpart  E  shall  com 

§  747.402  Qrouftds  for  auapens 
revocation  of  dtarter  and  for  ln« 
Uqutdadon. 

(a)  Grounds  in  general.  The 
Board  may  suspend  or  revoke 
charter  of  any  Federal  credit  u 
place  such  credit  union  into  in 
liquidation  and  appoint  a  liqui 
agent  therefor,  upon  its  finding 
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duly  appointed  representative,  he  or  she 
will  be  deemed  to  have  consented  to  the 
NCUA  Board's  action. 

9747.309    Dadskm  of  tha  NCUA  Board. 

Within  60  days  following  the  hearing, 
or  receipt  of  the  subject  individual's 
written  submissions  where  hearing  has 
been  waived  pursuant  to  S  747.308,  the 
NCUA  Bo&rd  shall  notify  the  institution- 
affiliated  party  whether  the  suspension 
or  prohibition  will  be  continued, 
terminated,  or  otherwise  modified,  or 
whether  the  order  of  removal  or 
prohibition  will  be  rescinded  or 
othervdse  modified.  Such  notification 
shall  contain  a  statement  of  the  basis  for 
the  decision  of  the  NCUA  Board,  if  that 
decision  is  adverse  to  the  respondent 
party.  In  the  case  of  a  decision  favorable 
to  the  respondent  on  the  subject  of  a 
prior  order  of  removal  or  prohibition,  the 
NCUA  Board  shall  take  prfimpt  action  to 
rescind  or  otherwise  mod'fy  the  order  of 
removal  or  prohibition. 

S  747.310    Raconaktoration  t-y  tha  NCUA 
Board. 

(a)  The  subject  individual  shall  have 
ten  business  days  following  receipt  of 
the  decision  of  the  NCUA  Board  in 
which  to  petition  the  NCUA  Board  for 
initial  reconsideration. 

(b)  The  subject  individur^l  also  shall 
be  entitled  to  petition  the  NCUA  Board 
for  reconsideration  of  its  decision  any 
time  after  the  expiration  of  a  12-month 
period  from  the  date  of  the  NCUA 
Board's  decision,  but  no  petition  for 
reconsideration  may  be  made  within  12 
months  of  a  previous  petition. 

(c)  Any  petition  shall  state  with 
particularity  the  basis  for 
reconsideration,  the  relief  sought,  and 
any  exceptions  the  individual  has  to  the 
NCUA  Board's  findings.  An  individual's 
petition  may  be  accompanied  by  a 
memorandum  of  points  and  authorities 
in  support  of  his  or  her  petition  and  any 
supporting  documentation  the  individual 
may  wish  to  have  considered. 

(d)  No  hearing  need  be  granted  on 
such  petition  for  reconsideration. 
Promptly  following  receipt  of  the 
petition,  the  Board  shall  render  its 
decision. 

S  747.31 1    Ralavant  conaMaratlona. 

In  deciding  the  question  of 
suspension,  prohibition,  or  removal 
under  this  subpart  the  NCUA  Board  will 
considar  the  following: 

(a]  Whether  the  alleged  offense  is  a 
crime  which  is  punishable  by 
imprisonment  for  a  term  exceeding  one 
year  under  state  or  Federal  law,  and 
which  involves  dishonesty  or  breach  of 
trust; 


(b)  Whether  the  continued  presence  of 
the  subject  individual  in  his  or  her 
position  may  pose  a  threat  to  the 
interests  of  the  credit  union's  members 
because  of  the  nature  and  extent  of  the 
individual's  participation  in  the  affairs 
of  the  Insured  credit  union  andVor  the 
natiu«  of  the  oRense  with  the 
commission  of  or  participation  in  which 
the  individual  has  been  charged; 

(c)  Whether  there  is  cause  to  believe 
that  there  may  be  an  erosion  of  public 
confidence  in  the  integrity,  safe^,  or 
soundness  of  a  particular  credit  union 
(either  generally  or  in  the  particular 
locality  in  which  the  credit  union  is 
situated]  if  the  subject  individual  is 
permitted  to  remain  in  his  or  her 
position  in  an  insured  credit  union; 

(d)  Whether  the  individual  is  covered 
by  the  credit  union's  fidelity  bond  and  if 
so,  whether  the  bond  is  likely  to  be 
revoked,  or  whether  coverage  under  the 
bond  will  be  affected  adversely  as  a 
result  of  the  information,  indictment, 
complaint,  judgment  of  conviction  or 
entry  into  a  pretrial  diversion  or  other 
similar  program:  and 

(e)  The  NCUA  Board  may  consider 
any  other  factors  which,  in  the  specific 
case,  appear  relevant  to  the  decision  to 
continue  In  effect,  rescind,  terminate,  or 
modify  a  suspension,  prohibition,  or 
removal  order,  except  that  it  shall  not 
consider  the  ultimate  question  of  the 
guilt  or  innocence  of  the  subject 
individual  with  regard  to  the  crime  with 
which  he  or  she  has  been  charged. 

Subpart  E— Local  Rules  and 
Procedurat  Applicable  to  Proceedings 
Relating  to  tt>e  Sutpenaion  or 
Revocation  of  Charters  and  to 
Involuntary  Liquidations 

S  747.401    8copa. 

The  rules  and  procedures  set  forth  in 
this  subpart  and  subpart  A  of  this  part 
are  applicable  to  proceedings  by  the 
NCUA  Board  pursuant  to  section 
120(b)(1)  of  the  FCUA  (12  U.S.C. 
176e(b)(l))  to  suspend  or  revoke  the 
charter  of  a  solvent  Federal  credit  union, 
and  to  place  a  solvent  Federal  credit 
union  into  involuntary  liquidation.  To 
the  extent  a  rule  or  procedure  set  forth 
in  subpart  A  of  this  part  is  inconsistent 
with  a  rule  or  procedure  set  forth  in  this 
subpart  E,  subpart  E  shall  control. 

S  747.402    Qrouftda  for  suspanalon  or 
ravoeation  of  charter  and  for  Involuntary 
ttqutdatlon. 

(a)  Grounds  in  general.  The  NCUA 
Board  may  suspend  or  revoke  the 
charter  of  any  Federal  credit  union,  and 
place  such  credit  union  into  involuntary 
liquidation  and  appoint  a  liquidating 
agent  therefor,  upon  its  finding  that  the 


credit  union  has  violated  any  provision 
of  its  charter  or  bylaws  or  of  the  FCUA 
or  regulaUons  issued  thereunder. 

(b)  Immediate  suspension.  In  any  case 
^here  the  Board  determines  that  the 
grounds  set  forth  in  paragraph  (a)  of  this 
section  exist  and  that  immediate  action 
is  necessary  in  order  to  prevent  further 
dissipaUon  or  credit  union  assets  or 
earnings,  or  further  weakening  of  the 
credit  union's  condition,  or  to  otherwise 
protect  the  interest  of  the  credit  union's 
insured  members  or  the  National  Credit 
Union  Share  Insurance  Fund  it  may 
order  without  prior  notice  the  immediate 
suspension  of  the  charter  of  such  credit 
union,  and  if  the  circumstances  so 
warrant,  may  take  possession  of  all 
books,  records,  assets,  and  property  of 
every  description  of  such  credit  union. 

9747.403  Notice  of  Intent  to  auspand  or 
revoke  cttarter;  notice  of  auspaneloa 

(a)  Upon  its  determination  that  one  or 
more  of  the  grounds  listed  in 

S  747.402(a)  exists,  or  that  because  of 
conditions  described  in  9  747.402(b) 
Immediate  suspension  of  charier  is 
necessary,  the  NCUA  Board  shall  cause 
to  be  served  upon  that  credit  union  a 
notice  of  intent  to  suspend  or  revoke 
charter  and  of  intent  to  place  into 
involuntary  liquidation,  or  a  notice  of 
suspension.  Such  notice  shall  contain  a 
statement  of  the  facts  which  constitute 
the  grounds  for  this  action,  a  recitation 
of  the  options  available  to  the  credit 
union  under  paragraph  (b)  of  this 
section,  and  an  explanation  of  the 
results  that  will  occur  if  the  credit  union 
fails  to  exercise  said  options. 

(b)  Not  later  than  40  days  after  the 
receipt  of  the  notice  provided  for  in 
paragraph  (a)  of  this  section,  the  Federal 
credit  union  may  file  with  the  NCUA 
Board  a  statement  in  writing  setting 
forth  the  grounds  and  reasons  why  Its 
charter  should  not  be  suspended  or 
revoked  and  why  it  should  not  be  placed 
into  involuntary  liquidation:  or  in  lieu  of 
a  written  statement,  request  an  oral 
hearing  which  shall  be  conducted  in 
accordance  with  the  procedures  set 
forth  in  this  subpart  This  statement  or 
request  shall  be  accompanied  by  a 
certified  copy  of  a  resolution  of  the 
board  of  directors  of  the  Federal  credit 
union  concerned  authorizing  such 
statement  or  request  such  certification 
to  be  made  by  the  president  and 
secretary  of  the  board  of  directors. 

(c)  If  the  Federal  credit  union 
concerned  does  not  exercise  either 
alternative  available  in  paragraph  (b)  of 
this  section  within  the  time  required  it 
shall  be  deemed  to  have  admitted  the 
facts  alleged  in  the  notice  and  may  be 
deemed  to  have  consented  to  the  relief 
sought 


9747.404  Itotlee  of  hearing. 

(a)  Upon  receipt  of  a  request  for 
hearing  which  complies  with 

9  747.403(b),  the  NCUA  Board  shall 
transmit  the  request  to  the  Office  of 
Financial  Institution  Adjudication 
("OFIA").  Such  hearing  shall  commence 
no  earlier  than  30  days  nor  later  than  60 
days  after  the  date  the  OFIA  receives 
the  request  for  a  hearing,  unless  an 
earlier  or  later  date  is  requested  by  the 
Federal  credit  union  concerned  and  is 
granted  by  the  NCUA  Board  in  its 
discretion. 

(b)  Except  as  provided  in  9  747.405(b), 
the  procedures  of  the  Administrative 
Procedure  Act  (5  U.S.C.  554-^7)  and 
subpart  A  of  this  part  will  apply  to  the 
hearing. 

(c)  Unless  the  Federal  credit  union 
shall  appear  at  such  hearing  by  a  duly 
authorized  representative  it  shall  be 
deemed  to  have  consented  to  the 
suspension  or  revocation  of  its  charter 
and  to  the  placing  of  said  credit  union 
into  involuntary  liquidation. 

9747.405  laauance  Of  order. 

(a)  In  the  event  of  such  consent  as 
referred  to  in  95  747.403(c)  or  747.404(c), 
or  if  upon  the  record  made  at  any  such 
hearing  as  referred  to  in  9  747.403(b),  the 
NCUA  Board  finds  that  the  charter  of 
the  Federal  credit  union  concerned 
should  be  suspended  or  revoked  and  the 
credit  union  closed  and  placed  into 
involuntary  Uquidation,  it  shall  cause  to 
be  served  on  such  credit  union  an  order 
directing  the  suspension  or  revocation  of 
its  charter  and  directing  that  it  be  closed 
and  placed  into  involuntary  liquidation. 
Such  order  shall  contain  a  statement  of 
the  findings  upon  which  the  order  is 
based  Additionally,  the  NCUA  Board 
shall  appoint  a  liquidating  agent  or 
agents. 

(b)  The  NCUA  Board  shall  render  its 
decision  and  cause  such  order  to  be 
served  not  later  than  45  days  after 
receipt  of  consent  or  written 
submissions  as  the  case  may  be.  or  in 
the  case  of  a  formal  hearing  after 
service  or  the  notice  of  submission 
referred  to  in  9  747.40(a). 

(c)  Upon  the  receipt  of  a  copy  of  the 
order  which  provides  that  the  Federal 
credit  union  concerned  be  placed  into 
involuntary  liquidation,  the  officers  and 
directors  of  that  Federal  credit  union 
shall  immediately  deliver  to  the  agent 
for  the  liquidating  agent  possession  and 
control  of  all  books,  records,  assets,  and 
property  of  every  description  of  the 
Federal  credit  unioa  and  the  agent  for 
the  liquidating  agent  shall  proceed  to 
convert  said  assets  to  cash,  collect  all 
debts  due  to  said  Federal  credit  union 
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and  to  wind  up  its  a^airs  in  accordance 
with  the  provisions  of  the  FCUA. 

§747.406    CanMMatkMi  Of  dtartar. 

Upon  the  completion  of  the  liquidation 
and  certification  by  the  agent  for  the 
liquidating  agent  that  the  distribution  of 
the  assets  of  the  Federal  credit  union 
has  been  completed,  the  NCUA  Board 
shall  cancel  the  charter  of  the  Federal 
credit  union  concerned. 

Subpart  F — Local  Rules  and 
Procedures  App4icat>le  to  Proceedings 
Relating  to  the  Tennination  of 
Meml>erstiip  in  ttie  Central  Liquidity 
Factlity  [Reserved] 

Subpart  G — Local  Rules  aiKl 
Procedures  Applicable  to  Recovery  of 
Attorneys  Fees  and  Other  Expenses 
Under  the  Equal  Access  To  Justice  Act 
in  NCUA  Board  Adjudications 

§  747.601    Purpose  and  scope. 

This  subpart  contains  the  regulations 
of  the  NCUA  implementing  the  Equal 
Access  to  Justice  Act  (5  U.S.C.  504).  as 
amended  ("EAJA").  The  EAJA  provides 
for  the  award  of  attorneys  fees  and 
other  expenses  to  eligible  individuals 
and  entities  who  are  parties  to 
proceedings  conducted  under  this  part. 
An  eligible  party  may  receive  an  award 
when  it  prevails  over  NCUA  in  a 
proceeding,  or  in  a  signiHcant  and 
discrete  substantive  portion  of  the 
proceeding,  unless  the  position  of  the 
NCUA  was  substantially  justifled  or 
special  circumstances  make  an  award 
unjust.  The  rules  in  this  subpart  describe 
the  parties  eligible  for  fee  awards, 
explain  how  to  apply  for  awards  and  the 
procedures  and  standards  that  NCUA 
will  use  to  make  them.  To  the  extent  a 
rule  or  procedure  set  forth  in  subpart  A 
of  this  part  is  inconsistent  with  a  rule  or 
procedure  set  forth  in  this  subpart  G, 
subpart  G  will  control. 

§  747.602    EJIglMnty  of  appOeants. 

(a)  To  be  eligibly  for  an  award  of 
attorneys  fees  and  expenses,  an 
applicant  must  be  a  prevailing  party  in 
the  proceeding  for  which  it  seeks  an 
award  and  must  be: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2  milHon; 

(2)  The  sole  owner  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $7  million, 
including  both  personal  and  business 
interests  and  not  more  than  500 
employees  at  the  time  the  proceeding 
was  commenced  (an  applicant  who 
owns  an  unincorporated  business  will 
be  considered  as  an  "individual"  rather 
than  a  "sole  owner  of  an  unincorporated 
business"  if  the  issues  on  which  the 


applicant  prevails  are  related  primarily 
to  personal  interests  rather  than  to 
business  interests); 

(3)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c](3]  of  the  Internal  Revenue  Code 
(28  U.S.C.  501(c)l3))  with  not  more  than 
500  employees; 

(4)  A  cooperative  association  as 
defined  in  section  15(a]  of  the 
Agnculhiral  Marketing  Act  (12  U.S.C. 
1141j(a))  with  not  more  than  500 
employees;  or 

(5)  Any  other  partnership,  corporation, 
association,  or  public  or  private 
organization  with  a  net  worth  of  not 
more  than  $7  million  and  not  more  than 
500  employees. 

(b)  For  the  purpose  of  determining 
eligibihty,  the  net  worth  of  an  apphcant 
and  the  number  of  employees  of  an 
applicant  shall  be  determined  as  of  the 
date  the  proceeding  was  initiated. 

(c)  The  applicant's  net  worth  includes 
the  value  of  any  assets  disposed  of  for 
the  purpose  of  meeting  an  eligibility 
standard  and  excludes  any  obligations 
incurred  for  this  purpose.  Transfers  of 
assets  or  obligations  incurred  for  less 
than  reasonably  equivalent  value  will  be 
presumed  to  have  been  made  for  this 
purpose. 

(d)  The  employees  of  an  applicant 
include  all  persons  who  regularly 
perform  services  for  remuneration  for 
the  applicant,  under  the  applicant's 
direction  and  control:  part-time 
employees  shall  be  included  on  a 
proportional  basis. 

(e)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  Any  individual, 
corporation  or  other  entity  that  directly 
or  indirectly  controls  or  owns  a  majority 
of  the  voting  shares  or  other  interest  of 
the  applicant,  or  any  corporation  or 
other  entity  of  which  the  applicant 
directly  or  indirectly  owns  or  controls  a 
majority  of  the  voting  shares  or  other 
interest,  will  be  considered  an  affiUate 
for  purposes  of  this  subpart,  unless  the 
NCUA  Board  determines  that  such 
treatment  would  be  unjust  and  contrary 
to  the  purposes  of  the  EAJA  in  light  of 
the  actual  relationship  between  the 
affiliated  entities.  In  addition,  the  NCUA 
board  may  determine  that  financial 
relationships  of  the  applicant  other  than 
those  described  in  this  paragraph 
constitute  special  circumstances  that 
would  make  an  award  unjust. 

(f)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  persons  or  entities  that 
would  be  ineligible  is  not  itself  eligible 
for  an  award. 


{747.603    Prevatting  party. 

An  eligible  applicant  may  be  a 
"prevailing  party"  if  the  applicant  wins 
an  action  after  a  full  hearing  or  trial  on 
the  merits,  if  a  settlement  of  the 
proceeding  was  effected  on  terms 
favorable  to  it  or  if  the  proceeding 
against  it  has  been  dismissed.  In 
appropriate  situations  an  apphcant  may 
also  have  prevailed  if  the  outcome  of  the 
proceeding  has  substantiaUy  vindicated 
the  applicant's  position  on  the 
significant  substantive  matters  at  issue, 
even  though  the  applicant  has  not 
totally  avoided  adverse  final  action. 

§747.604    Standards  for  award. 

(a)  A  prevailing  party  may  receive  an 
award  for  fees  and  expenses  incurred  in 
connection  with  a  proceeding,  or  in  a 
significant  and  discrete  substantive 
portion  of  the  proceeding,  by  or  against 
NCUA  unless  the  position  of  NCUA 
during  the  proceeding  was  substantially 
justified.  The  burden  of  proving  that  an 
award  should  not  be  made  is  on  counsel 
for  NCUA.  To  avoid  an  award,  counsel 
for  NCUA  must  show  that  its  position 
was  reasonable  in  law  and  in  fact. 

(b)  An  award  will  be  reduced  or 
denied  if  the  applicant  has  unduly  or 
unreasonably  protracted  the  proceeding 
or  if  special  circiunstanccs  make  the 
award  sought  unjust. 

(c)  Where  an  apphcant  has  prevailed 
on  one  or  more  discrete  substantive 
issues  in  a  proceeding,  even  though  ail 
the  issues  were  not  resolved  in  its  favor, 
any  award  shall  be  based  on  the  fees 
and  expenses  incurred  in  connection 
with  the  discrete  significant  substantive 
issue  or  issues  on  which  the  appUcant's 
position  has  been  upheld.  If  such 
segregation  of  costs  is  not  practicable, 
the  award  may  be  based  on  a  fair 
proration  of  those  fees  and  expenses 
incurred  in  the  entire  proceeding  which 
would  be  recoverable  under  this  section 
if  proration  were  not  performed. 

(d)  Whether  separate  or  prorated 
treatment  under  the  preceding 
paragraph,  including  the  applicable 
proration  percentage,  is  appropriate 
shall  be  determined  on  the  facts  of  the 
particular  case.  Attention  shall  be  given 
to  the  signiHcance  and  nature  of  the 
respective  issues  and  their  separability 
and  interrelationship. 


§  747.606 

(a)  Except  as  provided  by  S  747.604(bJ, 
awards  will  be  based  on  rates 
customarily  charged  by  persons  engaged 
in  the  business  of  acting  as  attorneys, 
agents  and  expert  witnesses,  even  if  the 
services  were  made  available  without 
charge  or  at  a  reduced  rate. 


Federal  Regist 

(b)  No  award  under  this  su 
the  fee  of  an  attorney  or  ager 
exceed  $75.00  per  hour.  No  a^ 
compensate  an  expert  witnee 
exceed  the  highest  rate  at  wfa 
is  permitted  to  pay  expert  wi 
However,  an  award  may  alsc 
the  reasonable  expenses  of  tl 
agent  or  witness  as  a  separat 
the  attorney,  agent  or  witnes: 
charges  clients  separately  foi 
expenses. 

(c)  In  determining  the  reasi 
of  the  fee  sought  for  an  atton 
or  expert  witness,  the  NCUA 
shall  consider  the  following: 

(1)  If  the  attorney,  agent  oi 
witness  is  in  private  practice 
customary  fee  for  like  servia 
or  she  is  an  em.ployee  of  the  < 
the  fully  allocated  cost  of  the 

(2)  The  prevailing  rate  for  i 
services  in  the  community  in 
attorney,  agent  or  expert  wil 
ordinarily  performs  services; 

(3).  The  time  actually  spent 
representation  of  the  applica 

(4)  Such  odier  factors  as  m 
the  value  of  the  services  pro\ 

(d)  The  reasonable  cost  of 
analysis,  report  test  project 
matter  prepared  on  behalf  of 
may  be  awarded  to  the  exter 
charge  for  the  service  does  n 
the  prevailing  rate  for  similai 
and  the  study  or  other  mattei 
necessary  for  preparation  of 
applicant's  case. 

§747.606    Contents  Of  appttcai 

(a)  A  prevailing  eligible  pa 
defined  in  J§  747.602.  747.602 
747.604.  seeking  an  award  un 
section,  must  file  an  applica  t 
award  of  fees  and  expenses  < 
Secretary  of  the  NCUA  Boan 
application  shall  include  the 
information: 

(1)  The  identity  of  the  appl 
the  proceeding  for  which  an  < 
sought 

(2)  A  showing  that  the  app 
prevailed  end  an  identificatii 
issues  in  the  proceeding  on  v 
apphcant  beheves  that  the  p4 
NCUA  was  not  substantially 

(3)  A  statement  with  suppi 
documentation,  that  the  appl 
eligible  party,  as  dehned  by  j 
the  applicant  is  an  individual 
must  state  that  his  or  her  net 
not  exceed  $2  million.  If  the  { 
not  an  individual,  it  shall  sta 
number  of  its  employees  and 
worth  does  not  exceed  $7  mi! 
the  date  the  proceeding  was 
However,  an  applicant  may  ( 
statement  of  net  worth  if: 
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S  747.603    PrcvaUIng  party. 

An  eligible  applicant  may  be  a 
"prevailing  party"  if  the  applicant  wins 
an  action  after  a  full  hearing  or  trial  on 
the  merits,  if  a  settlement  of  the 
proceeding  was  effected  on  terms 
favorable  to  it  or  if  the  proceeding 
against  it  has  been  dismissed.  In 
appropriate  situations  an  applicant  may 
also  have  prevailed  if  the  outcome  of  the 
proceeding  has  substantially  vindicated 
the  applicant's  position  on  the 
significant  substantive  matters  at  issue, 
even  though  the  applicant  has  not 
totally  avoided  adverse  final  action. 

§747.604    Standard*  for  award. 

(a)  A  prevailing  party  may  receive  an 
award  for  fees  and  expenses  incurred  in 
connection  with  a  proceeding,  or  in  a 
significant  and  discrete  substantive 
portion  of  the  proceeding,  by  or  against 
NCUA  unless  the  position  of  NCUA 
during  the  proceeding  was  substantially 
justified.  The  burden  of  proving  that  an 
award  should,  not  be  made  is  on  counsel 
for  NCUA.  To  avoid  an  award,  counsel 
for  NCUA  must  show  that  its  position 
was  reasonable  in  law  and  in  fact. 

(b)  An  award  will  be  reduced  or 
denied  if  the  applicant  has  unduly  or 
unreasonably  protracted  the  proceeding 
or  if  special  circumstances  make  the 
award  sought  unjust. 

(c)  Where  an  appUcant  has  prevailed 
on  one  or  more  discrete  substantive 
issues  in  a  proceeding,  even  though  all 
the  issues  were  not  resolved  in  its  favor, 
any  award  shall  be  based  on  the  fees 
and  expenses  incurred  in  connection 
with  the  discrete  significant  substantive 
issue  or  issues  on  which  the  applicant's 
position  has  been  upheld.  If  such 
segregation  of  costs  is  not  practicable, 
the  award  may  be  based  on  a  fair 
proration  of  those  fees  and  expenses 
incurred  in  the  entire  proceeding  which 
would  be  recoverable  under  this  section 
if  proration  were  not  performed. 

(d)  Whether  separate  or  prorated 
treatment  under  the  preceding 
paragraph,  including  the  applicable 
proration  percentage,  is  appropriate 
shall  be  determined  on  the  facts  of  the 
particular  case.  Attention  shall  be  given 
to  the  significance  and  nature  of  the 
respective  issues  and  their  separability 
and  interrelationship. 


S  747.606 

(a)  Except  as  provided  by  {  747.604(bJ, 
awards  will  be  based  on  rates 
customarily  charged  by  persons  engaged 
in  the  business  of  acting  as  attorneys, 
agents  and  expert  witnesses,  even  if  the 
services  were  made  available  without 
charge  or  at  a  reduced  rate. 


(b)  No  award  under  this  subpart  for 
the  fee  of  an  attorney  or  agent  may 
exceed  $75.00  per  hour.  No  award  to 
compensate  an  expert  witness  may 
exceed  the  highest  rate  at  which  NCUA 
is  permitted  to  pay  expert  witnesses. 
However,  an  award  may  also  include 
the  reasonable  expenses  of  the  attorney, 
agent  or  witness  as  a  separate  item.  If 
the  attorney,  agent  or  witness  ordinarily 
charges  clients  separately  for  such 
expenses. 

(c)  In  determining  the  reasonableness 
of  the  fee  sought  for  an  attorney,  agent, 
or  expert  witness,  the  NCUA  Board 
shall  consider  the  following: 

(1)  If  the  attorney,  agent  or  expert 
witness  is  in  private  practice,  his  or  her 
customary  fee  for  like  services,  or,  if  he 
or  she  is  an  employee  of  the  applicant 
the  fully  allocated  cost  of  the  services; 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent,  or  expert  witness 
ordinarily  performs  services; 

(31  The  time  actually  spent  in  the 
representation  of  the  applicant 

(4)  Such  odier  factors  as  may  bear  on 
the  value  of  the  services  provided. 

(d)  The  reasonable  cost  of  any  study, 
analysis,  report  test  project  or  similar 
matter  prepared  on  behalf  of  the  party 
may  be  awarded  to  the  extent  that  the 
charge  for  the  service  does  not  exceed 
the  prevailing  rate  for  similar  services, 
and  the  study  or  other  matter  was 
necessary  for  preparation  of  the 
applicant's  case. 

9747.606    Contanta  Of  appttcatioa 

(a)  A  prevailing  eligible  party,  as 
defmed  in  }  {  747.602.  747.603.  and 
747.604,  seeking  an  award  under  this 
section,  must  file  an  application  for  an 
award  of  fees  and  expenses  with  the 
Secretary  of  the  NCUA  Board.  The 
application  shall  include  the  following 
information: 

(1)  The  identity  of  the  applicant  and 
the  proceeding  for  which  an  award  is 
sought 

(2)  A  showing  that  the  applicant  has 
prevailed  end  an  identification  of  the 
issues  in  the  proceeding  on  which  the 
applicant  believes  that  the  position  of 
NCUA  was  not  substantially  justiRed: 

(3)  A  statement  with  supporting 
documentation,  that  the  applicant  is  an 
eligible  party,  as  deBned  by  {  747.602.  If 
the  applicant  is  an  individual,  he  or  she 
must  state  that  his  or  her  net  worth  does 
not  exceed  $2  million.  If  the  applicant  is 
not  an  individual,  it  shall  state  the 
number  of  its  employees  and  that  its  net 
worth  does  not  exceed  $7  million  as  of 
the  date  the  proceeding  was  initiated. 
However,  an  applicant  may  omit  a 
statement  of  net  worth  if. 


(i)  It  attaches  a  copy  of  a  riding  by  the 
Internal  Revenue  Service  that  it 
qualifies  as  an  organization  described  in 
section  S01(c)(3)  of  the  Internal  Revenue 
Code  (26  U.S.C.  501(c)(3))  or,  in  the  case 
of  a  tax-exempt  organization  not 
required  to  obtain  a  ruling  from  the 
Internal  Revenue  Service  on  its  exempt 
status,  a  statement  that  describes  the 
basis  for  the  applicant's  belief  that  it 
qualifies  under  such  section;  or 

(ii)  It  states  that  it  is  a  cooperative 
association  as  defined  In  section  lS(a)  of 
the  Agricultural  Marketing  Act  (12 
U.S.C.  1141j(a)); 

(4)  A  Statement  of  the  amount  of  fees 
and  expenses  for  which  an  award  is 
sought  and 

(5)  Any  other  matters  that  the 
applicant  believes  may  assist  or  wishes 
the  NCUA  Board  to  consider  in 
determining  whether  and  in  what 
amount  an  award  should  be  made. 

(b)  The  application  shall  be  signed  by 
the  applicant  or  an  authorized  officer  or 
attorney  of  the  applicant  It  shall  also 
contain  or  be  accompanied  by  a  written 
verification  under  oath  or  under  penalty 
of  perjury  that  the  information  provided 
in  the  application  is  true  and  correct 

(c)  The  application  and 
documentation  requirements  of  this 
subpart  are  required  by  law  as  a 
prerequisite  to  obtaining  a  benefit  under 
the  Equal  Access  to  fustice  Act  and  this 
subpart 

8747.607    Statement  of  nat  worth. 

(a)  Each  applicant  (other  than  a 
qualified  tax  exempt  organization  or 
cooperative  association)  must  provide  a 
detailed  statement  showing  the  net 
worth  of  the  applicant  and  any  affiliates, 
as  defined  in  S  747.602(a),  when  the 
proceeding  was  initiated.  The  exhibit 
may  be  in  any  form  convenient  to  the 
applicant  that  provides  full  disclosure  of 
the  applicant's  and  its  affdiates'  assets 
and  liabilities  and  is  sufficient  to 
determine  whether  the  applicant  is  an 
eligible  part>'.  The  administrative  law 
judge  or  the  NCUA  Board  may  require 
additional  information  from  the 
applicant  to  determine  eligibility.  Unless 
othervtrise  ordered  by  the  Board  or 
required  by  law,  the  statement  shall  be 
kept  confidential  and  used  by  the  NCUA 
Board  only  in  making  its  determination 
of  an  award. 

(b)  If  the  applicant  or  any  of  its 
affiliates  is  a  Federal  credit  union,  the 
portion  of  the  statement  of  net  worth 
which  relates  to  the  Federal  credit  union 
shall  consist  of  a  copy  of  the  Federal 
credit  union's  last  Statement  of 
Financial  Condition  filed  before  the 
initiation  of  the  underlying  proceeding. 

(c)  All  statements  of  net  worth  shall 
describe  any  transfers  of  assets  from  or 


obligations  Incurred  by  the  applicant  or 
any  affiliate,  occurring  In  the  six-month 
period  prior  to  the  date  on  which  th)> 
proceeding  was  initiated,  which  reduced 
the  net  worth  of  the  applicant  and  its 
aniliates  below  the  applicable  net-worth 
ceiling.  If  there  were  none,  the  applicant 
shall  so  state. 

S747J06    Doeumantatlon  of  laaa  and 
aspanaas. 

The  application  shall  be  accompanied 
by  full  documentation  of  the  fees  and 
expenses,  including  the  cost  of  any 
study,  analysis,  audit,  test  project  or 
similar  matter,  for  which  an  award  is 
sought.  A  separate  itemized  statement 
shall  be  submitted  for  each  professional 
firm  or  individual  whose  services  are 
covered  by  the  application,  showing 
hours  spent  in  connection  with  the 
proceeding  by  each  individual,  a 
description  of  the  specific  services 
performed,  the  rate  at  which  each  fee 
has  been  computed,  any  expenses  for 
which  reimbursement  is  sought,  the  total 
amount  claimed,  and  the  total  amount 
paid  or  payable  by  the  applicant  or  by 
any  other  person  or  entity  for  the 
services  provided.  The  administrative 
law  judge  or  the  NCUA  Board  may 
require  the  applicant  to  provide 
vouchers,  receipts,  or  other 
substantiation  for  any  expenses 
claimed. 

S  747.609    FWng  and  aarvtca  Of 


(a)  An  application  may  be  filed 
whenever  the  applicant  has  prevailed  in 
the  proceeding  or  in  a  significant  and 
discrete  substantive  portion  of  the 
proceeding,  but  in  no  case  later  than  30 
days  after  the  Board's  final  disposition 
of  the  proceeding. 

(b)  If  review  or  reconsideration  is 
sought  or  taken  of  a  decision  on  which 
an  applicant  believes  it  has  prevailed, 
proceedings  for  the  award  of  fees  shall 
be  stayed  pending  final  disposition  of 
the  underlying  controversy. 

(c)  As  used  in  this  subpart,  final 
disposition  means  the  issuance  of  a  final 
order  or  any  other  final  resolution  of  a 
proceeding,  such  as  a  settlement  or 
voluntary  dismissal. 

(d)  Any  application  for  an  award  of 
fees  and  expenses  shall  be  filed  with  the 
Secretary  of  the  Board,  National  Credit 
Union  Administration,  1776  G  Street 
NW..  Washington,  DC  20456.  Any 
application  for  an  award  and  any  other 
pleading  or  document  related  to  an 
application,  shall  be  filed  and  served  on 
all  parties  to  the  proceeding  in  the  same 
manner  as  other  pleadings  in  the 
proceeding,  except  as  provided  in 

S  747.607(a)  for  statements  af  net  worth. 
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S  747410    Answer  to  ■peMcsMoa 

(a)  Within  30  days  after  service  of  an 
application,  counsel  for  NCUA  may  Hie 
an  answer  to  the  application.  Unless 
counsel  for  NCUA  requests  and  is 
granted  an  extension  of  time  for  filing  or 
Hies  a  statement  of  intent  to  negotiate 
under  paragraph  (b)  of  this  section, 
failure  to  file  an  answer  within  the  30- 
day  period  will  be  treated  as  a  consent 
to  the  award  requested. 

(b)  If  counsel  for  NCUA  and  the 
apphcant  believe  that  the  issues  in  the 
fee  application  can  be  settled,  they  may 
jointly  file  a  statement  of  their  intent  to 
negotiate  a  settlement.  The  filing  of  this 
statement  shall  extend  the  time  for  filing 
an  answer  for  an  additional  30  days, 
and  further  extensions  may  be  granted 
by  the  NCUA  Board  upon  the  joint 
request  of  counsel  for  NCUA  and  the 
applicant. 

(c)  The  answer  shall  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  in 
support  of  counsel's  position.  If  the 
answer  is  based  on  any  alleged  facts  not 
already  in  the  record  of  the  proceeding, 
counsel  shall  include  with  the  answer  a 
request  for  further  proceedings  under 

§  747.S13. 

(d](l]  The  applicant  may  file  a  reply  if 
counsel  for  NCUA  has  addressed  in  his 
or  her  answer  any  of  the  following 
issues: 

(i)  That  the  position  of  NCUA  in  the 
proceeding  was  substantially  justiHed; 

(ii]  That  the  applicant  unduly 
protracted  the  proceedings;  or 

(iii)  That  special  cinnmistances  make 
an  award  unjust. 

(2)  The  reply  shall  be  filed  within  15 
days  after  service  of  the  answer.  If  the 
reply  is  based  on  any  alleged  facts  not 
already  in  the  record  of  the  proceeding, 
the  applicant  shall  include  with  the 
reply  a  request  for  further  proceedings 
under  §  747.613. 

§  747.61 1    Comments  t>y  other  parties. 

Any  party  to  a  proceeding  other  than 
the  applicant  and  counsel  for  NCUA 
may  file  comments  on  an  application 
within  30  days  after  service  of  the 
application  or  on  an  answer  within  15 
days  after  service  of  the  answer.  A 
commenting  party  may  not  participate 
further  in  proceedings  on  the  application 
unless  the  administrative  law  judge  or 
the  NCUA  Board  determines  that  the 
public  interest  requires  such 
participation  in  order  to  permit  full 
exploration  of  matters  raised  in  the 
comment 

$747,612    Setaement 

The  applicant  and  counsel  for  NCUA 
may  agree  on  a  proposed  settlement  of 
the  award  before  final  action  on  the 


application,  either  in  connection  with  a 
settlement  of  the  underlying  proceeding, 
or  after  the  underlying  proceeding  has 
been  concluded,  in  accordance  with 
NCUA's  standard  settlement  procedure. 
If  a  prevailing  party  and  cotmsel  for 
NCUA  agree  on  a  proposed  settlement 
of  an  award  before  an  application  has 
been  filed,  the  application  shall  be  filed 
with  the  proposed  settlement. 

§747.613    Furttier  proceedings. 

(a)  After  the  expiration  of  the  time 
allowed  for  the  filing  of  all  doounents 
necessary  for  the  determination  of  a 
recommended  fee  award,  the  NCUA 
Board  shall  transmit  the  entire  record  to 
the  administrative  law  judge  who 
presided  at  the  underlying  proceeding. 
Ordinarily,  the  determination  of  an 
aw:ard  will  be  made  on  the  basis  of  the 
written  record.  However,  on  request  of 
either  the  applicant  or  counsel  for 
NCUA,  or  on  its  own  initiative,  the 
administrative  law  judge  or  the  NCUA 
Board  may  order  further  proceedings, 
such  as  an  informal  conference,  oral 
argument,  additional  written 
submissions  or  an  evidentiary  hearing. 
Such  further  proceedings  shall  be  held 
only  when  necessary  for  full  and  fair 
resolution  of  the  issues  arising  fit}m  the 
application,  and  shall  be  conducted  as 
promptly  as  possible. 

(b)  A  request  that  the  administrative 
law  judge  or  the  NCUA  Board  order 
further  proceedings  under  this  section 
shall  specifically  identify  the 
information  sought  or  the  disputed 
issues  and  shall  explain  why  the 
additional  proceedings  are  necessary  to 
resolve  the  issues. 

§  747.614    Recommended  dedsloa 

The  administrative  law  judge  shall  file 
a  recommended  decision  on  the 
application  with  the  NCUA  Board 
within  60  days  after  completion  of  the 
proceedings  on  the  application.  The 
recommended  decision  shall  include 
written  findings  and  conclusions  on  the 
applicant's  eligibility  and  status  as  a 
prevailing  party,  and  an  explanation  of 
the  reasons  for  any  difference  between 
the  amount  requested  and  the  amount 
awarded.  The  recommended  decision 
shall  also  include,  if  at  issue,  findings  on 
whether  NCUA's  position  was 
substantially  justified,  whether  the 
applicant  unduly  protracted  the 
proceedings,  or  whether  special 
circumstances  make  an  award  unjust.  If 
the  applicant  has  sought  an  award 
against  more  than  one  agency,  the 
reconunended  decision  shall  allocate 
responsibility  for  payment  of  any  award 
made  among  the  agencies,  and  shall 
explain  the  reasons  for  the  allocation 
made.  The  administrative  law  judge 


shall  file  with  and  certify  to  the  NCUA 
Board  the  record  of  the  proceeding  on 
the  fee  application,  the  recommended 
decision  and  proposed  order.  Promptly 
upon  such  filing,  the  NCUA  Board  shall 
serve  upon  each  party  to  the  proceeding 
a  copy  of  the  administrative  law  judge's 
recommended  decision,  findings, 
conclusions  and  proposed  order.  The 
provisions  of  this  section  and  9  747.613 
shall  not  apply,  however,  in  any  case 
where  the  hearing  was  held  before  the 
NCUA  Board. 

§747.615    Decision  Of  the  NCUA  Bosrd. 

Within  15  days  after  service  of  the 
recommended  decision,  findings, 
conclusions,  and  proposed  order,  the 
applicant  or  counsel  for  NCUA  may  file 
with  the  NCUA  Board  written 
exceptions  thereto.  A  supporting  brief 
may  also  be  filed.  The  NCUA  Board 
shall  render  its  decision  within  60  days 
after  the  matter  is  submitted  to  it.  The 
NCUA  Board  shall  furnish  copies  of  its 
decision  and  order  to  the  parties. 
Judicial  review  of  the  NCUA  Board's 
final  decision  and  order  may  b« 
obtained  as  provided  in  5  U.S.C. 
504(c)(2). 

§747.616    Psyment  Of  sward. 

An  applicant  seeking  payment  of  an 
award  granted  by  the  NCUA  Board  shall 
submit  to  the  NCUA's  Office  of  the 
Controller  a  copy  of  the  NCUA  Board's 
Final  Decision  and  Order  granting  the 
award,  accompanied  by  a  statement  that 
it  will  not  seek  review  of  the  decision 
and  order  in  the  United  States  court.  All 
submissions  shall  be  addressed  to  the 
Office  of  the  Controller,  National  Credit 
Union  Administration,  1776  G  Street 
NW.,  Washington,  DC  20456.  The  NCUA 
will  pay  the  amount  awarded  within  60 
days  after  receiving  the  applicant's 
statement,  unless  judicial  review  of  the 
award  or  of  the  underlying  decision  of 
the  adversary  adjudication  has  been 
sought  by  the  applicant  or  any  other 
party  to  the  proceeding. 

Subpart  H— Local  Rules  and 
Procedures  Applicable  to 
Investigations 

§  747.701    AppllcabiUty. 

The  rules  in  this  subpart  apply  only  to 
informal  and  formal  investigations 
conducted  by  the  NCUA  Board  itself  or 
its  delegates.  They  do  not  apply  to 
adjudicative  or  rulemaking  proceedings 
or  to  routine,  periodic  or  special 
examinations  conducted  by  the  NCUA 
Board's  staff. 


1 747.702    Information  ot>tatned 
Investigalions. 

Information  and  documents 
by  the  Board  in  the  course  of  s 
investigation,  unless  made  a  n 
pubUc  record  by  the  NtXJA  Be 
be  deemed  non-public,  but  the 
Board  approves  the  practice  w, 
the  General  Counsel  may  enga 
may  authorize  any  person  acti 
or  her  behalf  or  at  his  or  her  d: 
engage  in.  discussions  with 
representatives  of  domestic  or 
governmental  authorities,  self- 
organizations,  and  with  receiv 
trustees,  masters  and  special  c 
or  special  agents  appointed  by 
subject  to  the  supervision  of  th 
of  the  United  States,  concemir 
information  obtained  in  indivii 
investigations,  including  inves 
conducted  pursuant  to  any  ord 
by  the  NCUA  Board  or  its  Gen 
Counsel  pursuant  to  delegated 

§  747.703    Authority  to  conduct 
investigations. 

(a)  The  General  Counsel  anc 
acting  on  his  or  her  behalf  and 
her  direction  may  conduct  suci 
investigations  into  the  affairs  t 
insured  credit  union  or  institut 
affiliated  parties  as  deemed  ap 
to  determine  whether  such  crei 
or  party  has  violated,  is  violati 
about  to  violate  any  provision 
FCUA.  the  NCUA  Board's  regu 
other  relevant  statutes  or  regul 
that  may  bear  on  a  party's  fitn< 
participate  in  the  affairs  of  a  a 
union.  The  General  Counsel  ar 
acting  on  his  or  her  behalf  maj 
investigate  whether  any  party 
participate  in  the  affairs  of  a  a 
union,  whether  formal  enforcei 
proceedings  are  warranted,  or 
other  matters  as  the  General  C 
his  or  her  designee,  in  his  or  ht 
discretion,  shall  deem  appropri 
investigations  may  be  conducti 
informally  or  formally. 

(b)  Formal  investigations  inv 
exercise  of  the  NCUA  Board's 
power  and  are  referred  fo  here 
investigative  proceedings.  In  fc 
investigative  proceedings,  the  ( 
Counsel  and  those  to  whom  he 
delegates  authority  to  act  on  hi 
behalf  and  at  his  or  her  directit 
augmented  investigatory  powe 
need  not  rely  on  the  powers  av 
them  in  informal  investigations 
they  may  gather  evidence  throi 
issuance  of  subpoenas  compel! 
production  of  documents  or  tes 
welt.  In  informal  investigations 
may  be  gathered  ordinarily  thri 
use  of  investigatory  procedures 
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shall  file  with  and  certify  to  the  NCUA 
Board  the  record  of  the  proceeding  on 
the  fee  application,  the  recommended 
decision  and  proposed  order.  PrompUy 
upon  such  filing,  the  NCUA  Board  shall 
serve  upon  each  party  to  the  proceeding 
a  copy  of  the  administrative  law  judge's 
recommended  decision,  findings, 
conclusions  and  proposed  order.  The 
provisions  of  this  section  and  S  747.613 
shall  not  apply,  however,  in  any  case 
where  the  hearing  was  held  before  the 
NCUA  Board. 

S  747.615    Dtctolon  Of  the  NCUA  Board. 

Within  15  days  after  service  of  the 
recommended  decision,  findings, 
conclusions,  and  proposed  order,  the 
applicant  or  counsel  for  NCUA  may  file 
with  die  NCUA  Board  written 
exceptions  thereto.  A  supporting  brief 
may  also  be  filed.  The  NCUA  Board 
shall  render  its  decision  within  60  days 
after  the  matter  is  submitted  to  it.  The 
NCUA  Board  shall  furnish  copies  of  its 
decision  and  order  to  the  parties. 
Judicial  review  of  the  NCUA  Board's 
final  decision  and  order  may  be 
obtained  as  provided  in  5  U.S.C. 
504(c)(2). 

§747.616    PaymMrt  Of  award. 

An  applicant  seeking  payment  of  an 
award  granted  by  the  NCUA  Board  shall 
submit  to  the  NCUA's  Office  of  the 
Controller  a  copy  of  the  NCUA  Board's 
Final  Decision  and  Order  granting  the 
award,  accompanied  by  a  statement  that 
it  will  not  seek  review  of  the  decision 
and  order  in  the  United  States  court.  AH 
submissions  shall  be  addressed  to  the 
Office  of  the  Controller.  National  Credit 
Union  Administration,  1776  G  Street 
NW.,  Washington,  DC  20456.  The  NCUA 
will  pay  the  amount  awarded  within  60 
days  after  receiving  the  applicant's 
statement,  unless  judicial  review  of  the 
award  or  of  the  underlying  decision  of 
the  adversary  adjudication  has  been 
sought  by  the  applicant  or  any  other 
party  to  the  proceeding. 

Subpart  H— Local  Rules  and 
Procedures  Applicable  to 
Investigations 

S  747.701    Appticabttity. 

The  rules  in  this  subpart  apply  only  to 
informal  and  formal  investigations 
conducted  by  the  NCUA  Board  itself  or 
its  delegates.  They  do  not  apply  to 
adjudicative  or  rulemaking  proceedings 
or  to  routine,  periodic  or  special 
examinations  conducted  by  the  NCUA 
Board's  staff. 


§  747.7W    Intormatlon  obtatntd  In 
InvMtlgallofw. 

Information  and  documents  obtained 
by  the  Board  in  the  course  of  any 
investigation,  unless  made  a  matter  of 
public  record  by  the  Nt]UA  Board,  shall 
be  deemed  non-public,  but  the  NCUA 
Board  approves  the  practice  whereby 
the  General  Counsel  may  engage  in,  and 
may  authorize  any  person  acting  on  his 
or  her  behalf  or  at  his  or  her  direction  to 
engage  in.  discussions  with 
representatives  of  domestic  or  foreign 
governmental  authorities,  self-regulatory 
organizations,  and  with  receivers, 
trustees,  masters  and  special  counsels 
or  special  agents  appointed  by  and 
subject  to  the  supervision  of  the  courts 
of  the  United  States,  concerning 
information  obtained  in  individual 
investigations,  including  investigations 
conducted  pursuant  to  any  order  entered 
by  the  NCUA  Board  or  its  General 
Counsel  pursuant  to  delegated  authority. 

§747^03    Authority  to  cooduet 
InvasUgationa. 

(a)  The  General  Counsel  and  persons 
acting  on  his  or  her  behalf  and  at  his  or 
her  direction  may  conduct  such 
investigations  into  the  a^airs  of  any 
insured  credit  union  or  institution- 
affiliated  parties  as  deemed  appropriate 
to  determine  whether  such  credit  union 
or  party  has  violated,  is  violating  or  is 
about  to  violate  any  provision  of  the 
FCUA.  the  NCUA  Board's  regulations  or 
other  relevant  statutes  or  regulations 
that  may  bear  on  a  party's  fitness  to 
participate  in  the  affairs  of  a  credit 
union.  The  General  Counsel  and  persons 
acting  on  his  or  her  behalf  may 
investigate  whether  any  party  is  unfit  to 
participate  in  the  affairs  of  a  credit 
union,  whether  formal  enforcement 
proceedings  are  warranted,  or  such 
other  matters  as  the  General  Counsel  or 
his  or  her  designee,  in  his  or  her 
discretion,  shall  deem  appropriate.  Such 
investigations  may  be  conducted  either 
informally  or  formally. 

(b)  Forma!  investigations  involve  the 
exercise  of  the  NCUA  Board's  subpoena 
power  and  are  referred  to  here  as  formal 
investigative  proceedings.  In  formal 
investigative  proceedings,  the  General 
Counsel  and  those  to  whom  he  or  she 
delegates  authority  to  act  on  his  or  her 
behalf  and  at  his  or  her  direction  have 
augmented  investigatory  powers  and 
need  not  rely  on  the  powers  available  to 
them  in  informal  investigations,  and 
they  may  gather  evidence  through  the 
issuance  of  subpoenas  compelling  the 
production  of  documents  or  testimony  as 
well.  In  informal  investigations  evidence 
may  be  gathered  ordinarily  through  the 
use  of  investigatory  procedures  or  credit 


union  examinations  and  through 
voluntary  statements  and  submissions. 

(c)  The  NCUA  Board  has  delegated 
authority  to  the  General  Counsel,  or 
designee  thereof,  to  institute  formal 
investigative  proceedings  by  the  entry  of 
an  order  indicating  the  purpose  of  the 
investigation  and  the  designation  of 
persons  to  coodoct  that  investigation  on 
his  or  her  behalf  and  at  his  or  her 
direction.  This  delation  also  extends 
to  the  NCUA  Board's  role  as  liquidator 
and  conservator  of  insured  credit 
unions.  The  power  to  issue  a  subpoena 
may  not  be  delegated  outside  the 
agency.  The  General  Counsel  may 
amend  such  order  as  be  deems 
appropriate. 

Subpart  I— Local  Rules  Applicable  to 
Formal  Investigative  Proceedings 

§  747.aoi    Appdeaiimty. 

The  rules  in  this  subpart  are 
applicable  to  a  witness  who  is  sworn  in 
a  formal  investigative  proceeding. 
Formal  investigative  proceedings  may 
be  held  before  die  NCUA  Board  before 
one  or  more  of  its  members,  or  before 
any  officer  designated  by  the  NCUA 
Board  or  its  General  Counsel,  as 
described  in  subpart  H  of  this  part  and 
with  or  without  the  assistance  of  such 
other  counsel  as  the  NCUA  Board 
deems  appropriate,  for  the  purpose  of 
taking  testimony  of  witnesses, 
conducting  an  investigation  and 
receiving  other  evidence.  The  term 
"officer  conducting  the  investigation" 
shall  mean  any  of  the  foregoing. 

§  747.S02    Non-put>l)c  formal  ImrMttgativ* 
proceedings. 

Unless  otherwise  ordered  by  the 
NCUA  Board,  all  fonnal  investigative 
proceedings  shall  be  non-public. 

§747.803    Subpoenss. 

(a)  Issuance.  In  the  course  of  a  formal 
investigative  proceeding  the  officer 
conducting  the  investigation  may  issue  a 
subpoena  directing  the  party  named 
therein  to  appear  before  the  officer 
conducting  the  investigation  at  a 
specified  time  and  place  to  testify  or  to 
produce  documentary  evidence,  or  both, 
relating  to  any  matter  under 
investigation. 

(b)  Senice.  Service  of  subpoenas 
shall  be  effected  in  the  following 
manner: 

(1)  Service  upon  a  natural  party. 
Delivery  of  a  copy  of  a  subpoena  to  a 
natural  person  may  be  effected  by — 
(i)  Handling  it  to  the  person: 
(il)  Leaving  it  at  his  or  her  oHlce  with 
the  person  in  charge  thereof  or.  if  there 
is  no  one  In  chaige.  by  leaving  it  at  a 
conspicuous  place  there; 


(iii)  Leaving  it  at  his  or  her  dwelling 
place  or  usual  place  of  abode  with  some 
person  of  suitable  age  and  discretion 
who  is  found  there:  or 

(iv)  Mailing  it  be  registered  or 
certified  mail  to  him  at  his  or  her  last 
known  address.  In  the  event  that 
personal  service  as  described  in  this 
paragraph  is  impracticable,  any  other 
method  where  by  actual  notice  is  given 
to  the  respondent  may  be  employed. 

(2)  Service  upon  other  persons.  When 
the  person  to  be  served  is  not  a  natural 
person,  delivery  of  a  copy  of  the 
subpoena  may  be  effected  by — 

(!)  Handing  it  to  a  registered  agent  for 
service,  or  to  any  o^icer.  director,  or 
agent  in  charge  of  any  office  of  such 
person: 

(ii)  Mailing  it  by  registered  or  certified 
mail  to  any  such  representative  at  his  or 
her  last  known  address:  or 

(iii)  Any  other  method  whereby  actual 
notice  is  given  to  any  such 
representative. 

(c)  Witness  fees  and  mileage. 
Witnesses  appearing  pursuant  to 
subpoena  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  to  witnesses 
in  the  United  States  district  courts.  Any 
such  fees  and  mileage  payments  need  be 
paid  only  upon  submission  of  a  properly 
completed  application  for 
reimbursement  and  in  no  event  need 
they  be  paid  sooner  than  30  days  after 
the  appearance  of  the  witness  pursuant 
to  subpoena. 

(d)  Enforcement.  Whenever  it  appears 
to  the  General  Counsel  that  any  person 
upon  whom  a  subpoena  was  properly 
served  pursuant  to  these  Rules  is 
refusing  to  fully  comply  with  the  terms 
of  that  subpoena,  then  the  General 
Counsel,  in  his  or  her  discretion,  may 
apply  to  the  courts  of  the  United  States 

for  enforcement  of  such  subpoena. 

• 

§747J04    Oath;  false  Statements. 

At  the  discretion  of  the  officer 
conducting  the  investigation,  testimony 
of  a  witness  may  be  taken  under  oath 
and  administered  by  the  officer.  Any 
person  making  false  statements  under 
oath  during  the  course  of  a  formal 
investigative  proceeding  is  subject  to  the 
criminal  penalties  for  perjury  in  18 
U.S.C.  1821.  Any  person  who  knowingly 
and  willfully  makes  false  and  fraudulent 
statements,  whether  under  oath  or 
otherwise,  or  who  falsifies,  conceals  or 
covers  up  any  material  fact,  or  submits 
any  false,  fictitious  or  fraudulent 
information  in  connection  with  such  a 
proceeding,  is  subject  to  the  criminal 
penalties  set  forth  in  18 U.SC.  1001. 
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§747.905    S«M-<ncriminatlon;  bnmunity. 

(a)  Self-incrimination.  Except  as 
provided  in  paragraph  (b)  of  this  section, 
a  witness  testifying  or  otherwise  giving 
information  in  a  formal  investigative 
proceeding  may  refuse  to  answer 
questions  on  the  basis  of  his  or  her  right 
against  self-incrimination  granted  by  the 
Fifth  Amendment  of  the  Constitution  of 
the  United  States. 

(b)  Immunity.  (1)  No  officer 
conducting  any  formal  investigative 
proceeding  (or  any  other  informal 
investigation  or  examination)  shall  have 
the  power  to  grant  or  promise  any  party 
any  immunity  from  criminal  prosecution 
under  the  laws  of  the  United  States  or  of 
any  other  jurisdiction. 

(2)  If  the  NCUA  Board  believes  that 
the  testimony  or  other  information 
sought  to  be  obtained  from  any  party 
may  be  necessary  to  the  public  interest 
and  that  party  has  refused  or  is  likely  to 
refuse  to  testify  or  provide  other 
information  on  the  basis  of  his  or  her 
privilege  against  self-incrimination,  the 
NCUA  Board,  with  the  approval  of  the 
Attorney  General,  may  issue  an  order 
requiring  the  party  to  give  testimony  or 
provide  other  information  that  he  or  she 
has  previously  refused  to  provide  on  the 
basis  of  self-incrimination. 

(3)  Whenever  a  witness  refuses,  on 
the  basis  of  his  privilege  against  self- 
incrimination,  to  testify  or  provide  other 
information  in  a  formal  investigative 
proceeding,  and  the  officer  conducting 
the  investigation  communicates  to  that 
person  an  order  of  the  NCUA  Board 
requiring  him  or  her  to  testify  or  provide 
other  information,  the  witness  may  not 
refuse  to  comply  with  the  order  on  the 
basis  of  his  or  her  privilege  against  self- 
incrimination;  but  no  testimony  or  other 
information  compelled  under  the  order 
{or  any  information  directly  or  indirectly 
derived  from  such  testimony  or  other 
information]  may  be  used  against  the 
witness  in  any  criminal  case,  except  a 
prosecution  for  perjury,  giving  a  false 
statement,  or  otherwise  failing  to 
comply  with  the  order. 

S  747.806    Transcripts. 

Transcripts,  if  any,  of  formal 
investigative  proceedings  shall  be 
recorded  solely  by  the  official  reporter, 
or  by  any  other  person  or  means 
designated  by  the  officer  conducting  the 
investigation.  A  party  who  has 
submitted  docimientary  evidence  or 
testimony  in  a  formal  investigative 
proceeding  shall  be  entitled,  upon 
written  request,  to  procure  a  copy  of  his 
or  her  documentary  evidence  or  a 
transcript  of  his  or  her  testimony  on 
payment  of  the  appropriate  fees; 
provided,  however,  that  in  a  non-public 
formal  investigative  proceeding  the 


NCUA  Board  may  for  good  cause  deny 
such  request  or  the  NCUA  Board  may 
place  reasonable  limitations  upon  the 
use  of  the  documentary  evidence  and 
transcript.  In  any  event,  any  witness, 
upon  proper  identification,  shall  have 
the  right  to  inspect  the  official  transcript 
of  the  witness's  own  testimony. 

§747.807    Rights  of  wttrwssM. 

(a)  In  the  event  that  a  formal 
investigative  proceeding  is  conducted 
pursuant  to  a  specific  order  entered  by 
the  NCUA  Board  or  by  its  General 
Counsel,  then  any  party  who  is 
compelled  or  requested  to  provide 
documentary  evidence  or  testimony  as 
part  of  such  proceeding  shall,  upon 
request,  be  shown  a  copy  of  the  NCUA 
Board's  or  its  delegate's  order.  Copies  of 
such  orders  shall  not  be  provided  for 
their  retention  to  such  persons 
requesting  same  except  in  the  sole 
discretion  of  the  General  Counsel  or  his 
designee. 

(b)  Any  party  compelled  to  appear,  or 
who  appears  by  request  or  permission  of 
the  officer  conducting  the  investigation, 
in  person  at  a  formal  investigative 
proceeding  may  be  accompanied, 
represented  and  advised  by  counsel 
who  is  a  member  of  the  bar  of  the 
highest  court  of  any  state;  provided 
however,  that  all  witnesses  in  such 
proceeding  shall  be  sequestered,  and 
unless  permitted  in  the  discretion  of  the 
officer  conducting  the  investigation,  no 
witness  or  the  counsel  accompanying 
any  such  witness  shall  be  permitted  to 
be  present  during  the  examination  of 
any  other  witness  called  in  such 
proceeding. 

(c)(1)  The  right  of  a  witness  to  be 
accompanied,  represented  and  advised 
by  counsel  shall  mean  the  right  to  have 
an  attorney  present  during  any  formal 
investigative  proceeding  and  to  have  the 
attorney — 

(i)  Advise  such  person  before,  during 
and  after  such  testimony; 

(ii)  Question  such  person  briefly  at  the 
conclusion  of  his  testimony  to  clarify 
einy  answers  such  person  has  given;  and 

(iii)  Make  summary  notes  during  such 
testimony  solely  for  the  use  of  such 
person. 

(2)  From  lime  to  time,  in  the  discretion 
of  the  officer,  it  shall  be  necessary  for 
persons  other  than  the  witness  and  his 
or  her  counsel  to  attend  non-public 
investigative  proceedings.  For  example, 
the  officer  may  deem  it  appropriate  that 
outside  counsel  to  the  NCUA  Board 
attend  and  advise  him  or  her  concerning 
the  proceeding  including  the 
examination  of  a  particular  witness.  In 
these  circumstances,  outside  counsel 
would  not  be  an  officer  as  that  term  is 
used.  In  other  circumstances,  it  may  be 


appropriate  that  a  technical  expert  (such 
as  an  accountant)  accompany  the 
witness  and  his  or  her  counsel  in  order 
to  assist  counsel  in  understanding 
technical  issues.  These  latter 
circumstances  should  be  rare,  are  left  to 
the  discretion  of  the  officer  conducting 
the  investigation,  and  shall  not  in  any 
event  be  allowed  to  serve  as  a  ruse  to 
coordinate  testimony  between 
witnesses,  to  oversee  or  supervise  the 
testimony  of  any  witnesses,  or 
otherwise  defeat  the  beneficial  effects  of 
the  witness  sequestration  rule, 
(d)  The  officer  conducting  the 
investigation  may  report  to  the  NCUA 
Board  any  instances  where  any  witness 
or  counsel  has  been  guilty  of  dilatory, 
obstructionist  or  contumacious  conduct 
during  the  course  of  a  formal 
investigative  proceeding  or  any  other 
instance  of  violations  of  these  rules.  The 
NCUA  Board  will  thereupon  take  such 
further  action  as  the  circumstance  may 
warrant  including  barring  the  offending 
person  from  further  participation  in  the 
particular  formal  investigative 
proceeding  or  even  from  further  practice 
before  the  Board. 

Subpart  J— Local  Procedures  and 
Standards  Appllcabie  to  a  Notice  of 
Change  in  Senior  Executive  Officers, 
Directors  of  Committee  Members 
Pursuant  to  Section  212  of  ttie  FCUA 

§747^01    Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  shall  apply  to  the  notice 
filed  by  a  credit  union  pursuant  to 
section  212  of  the  FCUA  (12  U.S.C.  1791) 
and  §  701.14  of  this  chapter,  for  the 
consent  of  the  NCUA  to  add  to  or 
replace  an  individual  on  the  board  of 
directors  or  supervisory  or  credit 
committee,  or  to  employ  any  individual 
as  a  senior  executive  office  or  change 
the  responsibilities  of  any  individual  to 
a  position  of  senior  executive  officer 
where  the  credit  union  either  has  been 
chartered  less  than  2  years;  or  is  in 
"troubled  condition."  as  de&ied  in 
S  701.14  of  this  chapter.  Subpart  A  of 
this  part  shall  not  apply  to  any 
proceeding  under  this  subpart. 

§747.902    Qroumto  for  dtoapproval  Of 
itotice. 

The  NCUA  Board  or  its  designee  may 
issue  a  notice  of  disapproval  with 
respect  to  a  notice  submitted  by  a  credit 
union  pursuant  to  section  212  of  the 
FCUA  (12  U.S.C.  1791)  and  S  701.14  of 
this  chapter,  where  the  competence, 
experience  character  or  integrity  of  the 
individual  with  respect  to  whom  such 
notice  is  submitted  indicates  that  it 
would  not  be  in  the  best  interest  of  thf 
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members  of  the  credit  union  or 
public  to  permit  the  individual 
employed  by  or  associated  wit 
credit  union.  • 

§  747.903  Procedures  whera  no 
disapproval  Issued;  rvconsldsrat 

(a)  The  notice  of  disapprove 
served  upon  the  federally  insu 
union  and  the  candidate  for  dii 
committee  member  or  senior  e 
officer.  The  notice  of  disappro' 

(1)  Summarize  or  cite  the  rel 
consideration  specified  in  §  74 

(2)  Inform  the  individual  anc 
credit  union  that,  within  15  da; 
receipt  of  the  notice  of  disappr 
can  request  reconsideration  b) 
Regional  Director  of  the  initial 
determination,  or  can  appeal  tl 
determination  directiy  to  the  N 
Board: 

(3)  Specify  what  additional 
information,  if  any,  must  be  co 
the  reconsideration. 

(b)  The  request  for  reconsidi 
the  Regional  Director  must  be 
the  appropriate  Regional  Offic 

(c)  The  Regional  Director  sh 
a  request  for  reconsideration  v 
days  of  its  receipt. 


§  747.904 

(a)  Time  for  filing.  Within  15 
after  issuance  of  a  Notice  of 
Disapproval  or  a  determinatioi 
request  for  reconsideration  by 
Regional  Director,  the  individu 
credit  union  (henceforth  petitic 
appeal  by  filing  with  the  NCU> 
written  request  for  appeal. 
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appropriate  that  a  technical  expert  (such 
as  an  accountant]  accompany  the 
witness  and  his  or  her  counsel  in  order 
to  assist  counsel  in  understanding 
techmical  issues.  These  latter 
circumstances  should  be  rare,  are  left  to 
the  discretion  of  the  officer  conducting 
the  investigation,  and  shall  not  in  any 
event  be  allowed  to  serve  as  a  ruse  to 
coordinate  testimony  between 
witnesses,  to  oversee  or  supervise  the 
testimony  of  any  witnesses,  or 
otherwise  defeat  the  beneficial  effects  of 
the  witness  sequestration  rule, 
(d)  The  officer  conducting  the 
investigation  may  report  to  the  NCUA 
Board  any  instances  where  any  witness 
or  counsel  has  been  guilty  of  dilatory, 
obstructionist  or  contumacious  conduct 
during  the  course  of  a  formal 
investigative  proceeding  or  any  other 
instance  of  violations  of  these  rules.  The 
NCUA  Board  will  thereupon  take  such 
further  action  as  the  circumstance  may 
warrant  including  barring  the  offending 
person  from  further  participation  in  the 
particular  formal  investigative 
proceeding  or  even  from  further  practice 
before  the  Board. 

Subpart  J— Local  Procedures  and 
Standards  Applicable  to  a  Notice  of 
Change  in  Senior  Executive  Officers, 
Directors  of  Committee  Members 
Pursuant  to  Section  212  of  tlie  FCUA 

§747.901    Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  shall  apply  to  the  notice 
fded  by  a  credit  union  pursuant  to 
section  212  of  the  FCUA  (12  U.S.C.  1791) 
and  §  701.14  of  this  chapter,  for  the 
consent  of  the  NCUA  to  add  to  or 
replace  an  individual  on  the  board  of 
directors  or  supervisory  or  credit 
committee,  or  to  employ  any  individual 
as  a  senior  executive  office  or  change 
the  responsibilities  of  any  individual  to 
a  position  of  senior  executive  officer 
where  the  credit  union  either  has  been 
chartered  less  than  2  years;  or  is  in 
"troubled  condition,"  as  de&ied  in 
S  701.14  of  this  chapter.  Subpart  A  of 
this  part  shall  not  apply  to  any 
proceeding  under  this  subpart. 

9747.902    Qroumto  for  dieapproval  Of 
notice. 

The  NCUA  Board  or  its  designee  may 
issue  a  notice  of  disapproval  with 
respect  to  a  notice  submitted  by  a  credit 
union  pursuant  to  section  212  of  the 
FCUA  (12  U.S.C.  1791)  and  S  701.14  of 
this  chapter,  where  the  competence, 
experience  character  or  integrity  of  the 
individual  with  respect  to  whom  such 
notice  is  submitted  indicates  that  it 
would  not  be  in  the  best  interest  of  thf 


members  of  the  credit  union  or  the 
public  to  permit  the  individual  to  be 
employed  by  or  associated  writh.  such 
credit  union. 

§  747.903    Procedures  where  notice  of 
disapproval  Issued;  r»con«)d»ratlon. 

(a)  The  notice  of  disapproval  shall  be 
served  upon  the  federally  insured  credit 
union  and  the  candidate  for  director, 
committee  member  or  senior  executive 
officer.  The  notice  of  disapproval  shall: 

(1)  Summarize  or  cite  the  relevant 
consideration  specified  in  S  747.902: 

(2)  Inform  the  individual  and  the 
credit  union  that,  within  15  days  of 
receipt  of  the  notice  of  disapproval,  they 
can  request  reconsideration  by  the 
Regional  Director  of  the  initial 
determination,  or  can  appeal  the 
determination  directiy  to  the  NCUA 
Board: 

(3)  Specify  what  additional 
information,  if  any,  must  be  constant  in 
the  reconsideration. 

(b)  The  request  for  reconsideration  by 
the  Regional  Director  must  be  filed  at 
the  appropriate  Regional  Office. 

(c)  The  Regional  Director  shall  act  on 
a  request  for  reconsideration  within  30 
days  of  its  receipt 


§  747.904 

(a)  Time  for  filing.  Within  15  days 
after  issuance  of  a  Notice  of 
Disapproval  or  a  determination  on  a 
request  for  reconsideration  by  the 
Regional  Director,  the  individual  or 
credit  union  (henceforth  petitioner)  may 
appeal  by  fding  with  the  NCUA  Board  a 
written  request  for  appeal. 


(b)  Contents  of  request.  Any  appeal 
must  be  in  vmting  and  include: 

(1)  The  reasons  why  NCUA  should 
review  its  disapproval;  and 

(2)  Relevant,  substantive  and  material 
facts  that  for  good  cause  were  not 
previously  set  forth  in  the  notice 
required  to  be  filed  pursuant  to  section 
212  of  the  FCUA  (12  U.S.C.  1791)  and 

S  701.14  of  this  chapter. 

(c)  Procedures  for  review  of  request. 
Within  30  days  of  the  NCUA  Board's 
receipt  of  an  appeal,  the  NCUA  Board 
may  request  in  writing  that  the 
petitioner  submit  additional  facts  and 
records  to  support  the  appeal.  The 
petitioner  shall  have  15  days  from  the 
date  of  issuance  of  such  written  request 
to  provide  such  additional  information. 
Failiuv  by  the  petitioner  to  provide 
additional  information  may,  as 
determined  solely  by  the  NCUA  Board 
or  its  designee,  result  in  denial  of  the 
petitioner's  appeal. 

(d)  Determination  on  appeal  by 
NCUA  Board  or  its  designee.  (1)  Within 
90  days  from  the  date  of  the  receipt  of 
an  appeal  by  the  NCUA  Board  or  its 
designee  or  of  its  receipt  of  additional 
information  requested  under  paragraph 
(c)  of  this  section,  the  NCUA  Board  or 
its  designee  shall  notify  the  petitioner 
whether  the  disapproval  will  be 
continued,  terminated,  or  otherwise 
modified.  The  NCUA  Board  or  its 
designee  shall  promptly  rescind  or 
modify  the  notice  of  disapproval  where 
the  decision  is  favorable  to  the 
petitioner. 

(2)  The  determination  by  the  NCUA 
Board  on  the  appeal  shall  be  provided  to 


the  petitioner  in  writing,  stating  the 
basis  for  any  decision  of  the  NCUA 
Board  or  its  designed  that  is  adverse  to 
the  petitioner,  and  shall  constitute  a 
final  order  of  the  NCUA  Board. 

(3)  Failure  by  the  NCUA  Board  to 
issue  a  determination  on  the  petitioner's 
appeal  within  the  90-day  period 
prescribed  under  paragraph  (d)(1)  of  this 
section  shall  be  deemed  a  denial  of  the 
appeal  for  purpose  of  S  747.905. 

747MS    Judicial  review. 

(a)  Failure  to  file  an  appeal  within  the 
applicable  time  periods,  either  to  the 
initial  determination  or  to  the  decision  a 
request  for  reconsideration,  shall 
constitute  a  failure  by  the  petitioner  to 
exhaust  available  administrative 
remedies  and,  due  to  such  failure,  any 
objections  to  the  initial  determination  or 
request  for  reconsideration  shall  be 
deemed  to  be  waived  and  such 
determination  shall  be  deemed  to  have 
been  accepted  by,  and  shall  be  binding 
upon,  the  petitioner. 

(b)  For  purposes  of  seeking  judicial 
review  of  actions  taken  pursuant  to  this 
section,  suit  may  be  filed  in  the  United 
States  District  Court  for  the  district 
where  the  requester  resides,  for  the 
district  where  the  credit  union's 
principal  place  of  business  is  located,  or 
for  the  District  of  Columbia. 

Dated:  )uly  30. 1991. 
Becky  Baker, 

Secretary  of  the  Board,  National  Credit  Union 
Administration. 

[PR  Doc.  91-18579  8-7-«l:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Joint  Tr»)al/BIA/DOI  Advisory  Task 
Force  on  Bureau  of  Indian  Affairs 
Reorganization,  Public  Meeting 

agency:  Department  of  the  Interior. 
action:  Notice. 

summary:  Pursuant  to  Public  Law  101- 
512,  the  Office  of  the  Assistant 
Secretary — Indian  Affairs  is  announcing 
the  forthcoming  meeting  of  the  Joint 
Tribal/BIA/DOI  Advisory  Task  Force 
on  Bureau  of  Indian  Affairs 
Reorganization  (Task  Force). 
DATES,  TIMES,  AND  PLACE:  September  4, 
5,  and  6, 1991;  9  a.m.  to  5:30  p.m.  daily; 


the  Sheraton  Inn-Bismarck  Galleria,  605 
E.  Broadway,  Bismarck,  North  Dakota. 
The  meeting  of  the  Task  Force  is  open  to 
the  public. 

FOR  FURTHER  INFORMATION  CONTACT. 

Additional  information  concerning  this 
meeting  of  the  Joint  Tribal/BIA/DOI 
Advisory  Task  Force  on  Bureau  of 
Indian  Affairs  Reorganization  may  be 
obtained  by  contacting  Veronica  L 
Murdock,  Designated  Federal  Officer,  at 
(202)  208-4173. 

Agenda 

The  Joint  Tribal/BIA/DOI  Advisory 
Task  Force  on  Bureau  of  Indian  Affairs 
Reorganization  will  discuss  the 


conceptual  organizational  structure 
adopted  by  the  Task  Force  at  its  last 
meeting.  The  Task  Force  will  identify 
specific  functions,  authorities,  and 
structures  for  implementation  by  the 
Bureau  at  its  headquarters,  area,  and 
agency  offices. 

Dated:  August  1, 1991. 
Eddie  F.  Brown, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  18772  Filed  S-7-91;  8:45  am] 

BHXINOCOOE  4310-02-M 


991 


iMI 


i3  /  Thursday.  August  8,  1991  /  Notices 


Bismarck  Galleria,  605 
narck,  North  Dakota, 
e  Task  Force  is  open  to 

>RMATtON  CONTACT. 

lation  concerning  this 
nt  Tribal/BIA/DOI 
tree  on  Bureau  of 
organization  may  be 
icting  Veronica  L 
ited  Federal  Officer,  at 


1/BIA/DOI  Advisory 
reau  of  Indian  Affairs 
ill  discuss  the 


conceptual  organizational  structure 
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meeting.  The  Task  Force  will  identify 
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Dated:  August  1, 1991. 
Eddie  F.  Brown, 

Assistant  Secretary — Indian  Affairs. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 
[Docktt  No.  81l»-0022] 
RIN  090S-AA06 

Weight  Control  Drug  Products  for 
Over-tt)e-Counter  Human  Use;  Certain 
Active  ingredients 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  certain  active 
ingredients  in  over-the-counter  (OTC) 
weight  control  drug  products  are  not 
generally  recognized  as  safe  and 
effective  or  are  misbranded.  FDA  is 
issuing  this  fmal  rule  after  considering 
the  report  and  recommendations  of  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  Internal  Drug  Products 
and  public  comments  on  the  agency's 
advance  notice  of  proposed  rulemaking 
that  was  based  on  those 
recommendations.  No  substantive 
comments  and  no  new  data  or 
information  were  submitted  to  FDA 
under  21  CFR  330.10(a)(6)(iv)  opposing 
nonmonograph  status  for  these 
ingredients.  FDA  has  determined  that 
these  ingredients  would  result  in  an 
OTC  weight  control  drug  product  not 
being  generally  recognized  as  safe  and 
effective  or  would  result  in  its 
misbranding.  This  fmal  rule  is  part  of 
the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA. 
EFFECTIVE  DATE:  February  iB.  1991. 
FOR  FURTHER  INFORMATtON  CONTACT: 
William  E.  Giibertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-210). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857.  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  28. 1962  (47 
FR  8466),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
weight  control  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  Internal  Drug  Products 
(Miscellaneous  Internal  Panel),  which 
was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  this  drug  class.  The 
Miscellaneous  Internal  Panel  classified 
a  total  of  113  OTC  weight  control  drug 
product  ingredients.  Two  ingredients 


were  classiBed  in  Category  I  (safe  and 
effective  for  OTC  use): 
Phenylpropanolamine  hydrochloride 
and  benzocaine.  One  hundred 
ingredients  were  classified  in  Category 
n  (not  safe  and  effective  for  OTC  use), 
and  11  ingredients  were  classified  in 
Category  III  (insufficient  data  to  classify 
in  Category  I  or  Category  11,  more 
studies  are  needed).  The  ingredients 
classified  in  Category  II  included  all  of 
the  ingredients  hsted  in  the  call-for-data 
notice  published  in  the  Federal  Register 
of  August  27. 1975  (40  FR  38179)  for 
which  thie  Panel  was  not  able  to  locate, 
and  was  not  aware  of,  any  significant 
body  of  data  demonstrating  the  safety 
and  effectiveness  of  use  for  weight 
control  (47  FR  8466  at  8471).  Of  the  11 
ingredients  that  the  Panel  classified  in 
Category  III,  no  data  were  submitted  on 
6  ingredients:  Carrageenan,  chondrus, 
guar  gum,  karaya  gum,  sea  kelp,  and 
psyllium,  all  of  which  are  hydrophilic 
colloids.  The  Panel  received  safety  and 
effectiveness  data  on  the  other  5 
ingredients;  Alginic  acid, 
carboxymethylcellulose  sodium, 
methylcellulose,  sodium  bicarbonate  (in 
combination  with  bulking  agents),  and 
xanthan  gum.  Although  the  effectiveness 
data  were  insufficient,  the  Panel 
classified  these  5  ingredients  in 
Category  III.  The  Panel  stated  that  these 
ingredients  may  act  as  bulking  agents 
and  possibly  could  be  shown  effective 
for  weight  control  use.  The  Panel  did  not 
question  the  safety  of  bulking  agents 
because  "they  have  been  in  use  for 
years  as  food  additives  and  some  have 
had  medicinal  use,"  (47  FR  8477). 

Interested  persons  were  invited  to 
submit  comments  on  the  Panel's 
recommendations  by  May  27, 1982. 
Reply  comments  in  response  to 
comments  filed  in  the  initial  comment 
period  could  be  submitted  by  June  28, 
1982.  In  a  notice  published  in  the  Federal 
Register  of  April  23, 1982  (47  FR  17576), 
the  agency  advised  that  it  had  extended 
the  comment  period  until  July  26. 1982, 
and  the  reply  comment  period  until 
August  27. 1982. 

In  accordance  with  §  330.10(a)(10),  the 
data  and  information  considered  by  the 
Panel  were  placed  on  public  display  in 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857,  after  deletion  of  a  small  amount 
of  trade  secret  information.  In  response 
to  the  advance  notice  of  proposed 
rulemaking,  6  drug  manufacturers,  1  drug 
manufacturers'  association,  1  clinical 
consulting  firm,  6  professional 
associations,  8  physicians,  1  nutritionist, 
1  health  department.  2  Congressmen,  1 
consumer  organization,  and  10 
individuals  submitted  comments.  No 


comments  or  data  were  submitted  on 
OTC  weight  control  drug  products 
containing  any  ingredient  that  the  Panel 
had  classified  as  nonmonograph 
(Category  II  or  Category  III).  Copies  of 
the  comments  received  are  on  public 
display  in  the  Dockets  Management 
Branch. 

Under  the  OTC  drug  review 
administrative  procedures  (21  CFR 
330.10(a)(7)(ii)),  the  Commissioner  may 
publish  a  separate  tentative  order 
covering  active  ingredients  that  have 
been  reviewed  and  may  propose  that 
these  ingredients  be  excluded  from  an 
OTC  drug  monograph  on  the  basis  of  the 
Commissioner's  determination  that  they 
would  result  in  a  drug  product  not  being 
generally  recognized  as  safe  and 
effective  or  would  result  in  misbranding. 
This  order  may  include  active 
ingredients  for  which  no  substantial 
comments  were  received  in  opposition 
to  the  advisory  panel's  proposed 
classification  and  for  which  no  new  data 
and  information  were  received  pursuant 
to  S  330.10(a)(6)(iv)  (21  CFR 
330.10(a)(6)(iv)). 

In  the  Federal  Register  of  October  30, 
1990  (55  FR  45788),  FDA  published, 
under  S  330.10(a)(7)(ii),  a  proposed 
rulemaking  encompassing  the  111  active 
ingredients  classified  as  Category  II  and 
Category  III  in  the  advance  notice  of 
proposed  rulemaking.  No  significant 
conunents  or  new  data  have  been 
submitted  to  upgrade  the  status  of  these 
111  active  ingredients.  Comments  and 
new  data  were  received  on  the  two 
proposed  Category  1  ingredients, 
phenylpropanolamine  hydrochloride  and 
benzocaine.  Comments  were  also 
received  on  the  labeling  proposed  for 
this  class  of  OTC  drug  products. 

The  Commissioner  is  issuing  a 
separate  final  rule  on  the  111  Category  11 
and  III  ingredients  prior  to  completing 
the  rulemaking  on  the  Category  I 
ingredients.  The  Commissioner  has 
determined  that  these  111  ingredients 
are  not  generally  recognized  as  safe  and 
effective.  Therefore,  any  OTC  weight 
control  drug  product  containing  any  of 
these  active  ingredients  may  not 
continue  to  be  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  tmless  it  is  the 
subject  of  an  approved  appUcation.  FDA 
has  completed  action  on  these 
ingredients  before  finalizing  the  rest  of 
the  monograph  in  order  to  expedite 
removal  from  the  market  of  products 
diat  lack  adequate  evidence  of 
effectiveness. 

FDA  advises  that  the  active 
ingredients  listed  in  this  final  rule  will 
not  be  included  in  the  tentative  final 
monograph  for  OTC  weight  control  drug 
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products  because  they  have  i 
shown  to  be  generally  recogr 
safe  and  effective  for  weight 
The  agency  is  amending  21  C 
to  list  all  of  the  active  ingred 
covered  by  this  final  rule  by 
subpart  E,  new  i  310.545(a)(2 
310.545(a)(20)).  The  agency  fi 
advises  that  these  active  ing 
OTC  weight  control  use  shot 
eliminated  from  OTC  drug  pi 
February  8, 1991,  regardless  i 
further  testing  is  undertaken 
future  use.  Therefore,  on  or  e 
February  8, 1991,  no  OTC  dr\ 
containing  any  active  ingred 
S  310.545(a)(20).  either  labeU 
intended  as  an  active  ingred 
weight  control  use,  may  be  ii 
introduced  or  initially  delive 
introduction  into  interstate  c 
unless  it  is  the  subject  of  an 
application.  Further,  any  OT 
product  containing  any  activ 
subject  to  this  final  rule  that 
repackaged  or  relabeled  afte 
effective  date  of  this  final  ru 
in  compliance  with  the  final 
regardless  of  the  date  the  pn 
initially  introduced  or  initial 
for  introduction  into  intersta 
commerce.  Manufacturers  ar 
comply  voluntarily  with  this 
the  earliest  possible  date. 

The  agency  points  out  thai 
of  this  final  rule  does  not  pre 
manufacturer's  testing  an  in) 
New,  relevant  data  can  be  si 
the  agency  at  a  later  date  as 
of  an  apphcation  that  may  pi 
prescription  or  OTC  marketi 
(See  21  CFR  part  314.)  As  an 
where  there  are  adequate  da 
establishing  general  recognil 
safety  and  effectiveness,  sue 
be  submitted  in  an  approprif 
petition  to  amend  or  establis 
monograph,  as  appropriate.  | 
10.30.)  However,  marketing  c 
containing  these  active  ingre 
not  begin  or  continue  while  I 
being  evaluated  by  the  agem 

In  response  to  the  propose 
OTC  weight  control  Categor 
ingredients,  three  drug  manu 
one  trade  association,  the  A< 
General  of  Iowa,  and  six  ind 
submitted  comments.  Copiet 
comments  received  are  on  pi 
display  in  the  Dockets  Mana 
Branch  (address  above).  Am 
information  that  has  come  tc 
agency's  attention  since  pub 
the  proposed  rule  is  also  on  { 
display  in  the  Dockets  Mana 
Branch. 
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comments  or  data  were  submitted  on 
OTC  weight  control  drug  products 
containing  any  ingredient  that  the  Panel 
had  classified  as  nonmonograph 
(Category  II  or  Category  III).  Copies  of 
the  comments  received  are  on  public 
display  in  the  Dockets  Management 
Branch. 

Under  the  OTC  drug  review 
administrative  procedures  (21  CFR 
33O.10(a)(7)(ii)),  the  Commissioner  may 
publish  a  separate  tentative  order 
covering  active  ingredients  that  have 
been  reviewed  and  may  propose  that 
these  ingredients  be  excluded  from  an 
OTC  drug  monograph  on  the  basis  of  the 
Commissioner's  determination  that  they 
would  result  in  a  drug  product  not  being 
generally  recognized  as  safe  and 
effective  or  would  result  in  misbranding. 
This  order  may  include  active 
ingredients  for  which  no  substantial 
comments  were  received  in  opposition 
to  the  advisory  panel's  proposed 
classification  and  for  which  no  new  data 
and  information  were  received  pursuant 
to  S  330.10(a)(6)(iv)  (21  CFR 
330.10(a)(6)(iv)). 

In  the  Federal  Register  of  October  30, 
1990  (55  FR  45788),  FDA  published, 
under  S  330.10(a)(7)(ii).  a  proposed 
rulemaking  encompassing  the  111  active 
ingredients  classified  as  Category  II  and 
Category  III  in  the  advance  notice  of 
proposed  rulemaking.  No  significant 
comments  or  new  data  have  been 
submitted  to  upgrade  the  status  of  these 
111  active  ingredients.  Comments  and 
new  data  were  received  on  the  two 
proposed  Category  I  ingredients, 
phenylpropanolamine  hydrochloride  and 
benzocaine.  Comments  were  also 
received  on  the  labeling  proposed  for 
this  class  of  OTC  drug  products. 

The  Commissioner  is  issuing  a 
separate  final  rule  on  the  111  Category  11 
and  III  ingredients  prior  to  completing 
the  rulemaking  on  the  Category  I 
ingredients.  The  Commissioner  has 
determined  that  these  111  ingredients 
are  not  generally  recognized  as  safe  and 
effective.  Therefore,  any  OTC  weight 
control  drug  product  containing  any  of 
these  active  ingredients  may  not 
continue  to  be  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  unless  it  is  the 
subject  of  an  approved  apphcation.  FDA 
has  completed  action  on  these 
ingredients  before  finalizing  the  rest  of 
the  monograph  in  order  to  expedite 
removal  from  the  market  of  products 
diat  lack  adequate  evidence  of 
effectiveness. 

FDA  advises  that  the  active 
ingredients  listed  in  this  final  rule  will 
not  be  included  in  the  tentative  final 
monograph  for  OTC  weight  control  drug 


products  because  they  have  not  been 
shown  to  be  generally  recognized  as 
safe  and  effective  for  weight  control  use. 
The  agency  is  amending  21  CFR  part  310 
to  list  all  of  the  active  ingredients 
covered  by  this  final  rule  by  adding  to 
subpart  E,  new  §  310.545(a)(20)  (21  CFR 
310.545(a)(20)).  The  agency  further 
advises  that  these  active  ingredients  for 
OTC  weight  control  use  should  be 
eliminated  from  OTC  drug  products  by 
February  8, 1991,  regardless  of  whether 
further  testing  is  undertaken  to  justify 
future  use.  Therefore,  on  or  after 
February  8, 1991,  no  OTC  drug  product 
containing  any  active  ingredient  listed  in 
S  310.545(a)(20).  either  labeled  or 
intended  as  an  active  ingredient  for 
weight  control  use,  may  be  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
unless  it  is  the  subject  of  an  approved 
application.  Further,  any  OTC  drug 
product  containing  any  active  ingredient 
subject  to  this  final  rule  that  is 
repackaged  or  relabeled  after  the 
effective  date  of  this  final  rule  must  be 
in  compliance  with  the  final  rule 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
conunerce.  Manufacturers  are  urged  to 
comply  voluntarily  with  this  final  rule  at 
the  earliest  possible  date. 

The  agency  points  out  that  publication 
of  this  final  rule  does  not  preclude  a 
manufacturer's  testing  an  ingredient 
New,  relevant  data  can  be  submitted  to 
the  agency  at  a  later  date  as  the  subject 
of  an  apphcation  that  may  provide  for 
prescription  or  OTC  marketing  status. 
(See  21  CFR  part  314.)  As  an  alternative, 
where  there  are  adequate  data 
establishing  general  recognition  of 
safety  and  effectiveness,  such  data  may 
be  submitted  in  an  appropriate  citizen 
petition  to  amend  or  establish  a 
monograph,  as  appropriate.  (See  21  CFR 
10.30.)  However,  marketing  of  products 
containing  these  active  ingredients  may 
not  begin  or  continue  while  the  data  are 
being  evaluated  by  the  agency. 

In  response  to  the  proposed  rule  on 
OTC  weight  control  Category  II  and  III 
ingredients,  three  drug  maniifacturers. 
one  trade  association,  the  Attorney 
General  of  Iowa,  and  six  individuals 
submitted  comments.  Copies  of  the 
comments  received  are  on  public 
display  in  the  Dockets  Management 
Branch  (address  above).  Any  additional 
information  that  has  come  to  the 
agency's  attention  since  publication  of 
the  proposed  rule  is  also  on  public 
display  in  the  Dockets  Management 
Branch. 


I.  The  Agency's  Conclusions  on  the 
Comments 

A.  General  Comments 

1.  Two  comments  expressed  support 
for  the  agency's  proposal  to  prohibit  the 
continued  marketing  of  certain  OTC 
weight  control  drug  products  that 
contain  active  ingredients  that  are  not 
generally  recognized  as  safe  and 
effective  or  are  misbranded.  One 
comment  stated  that  if  sufficient 
evidence  is  not  available  to  demonstrate 
that  an  ingredient  is  both  safe  and 
effective,  it  should  be  prohibited  from 
use.  The  other  conunent  estimated  that 
ineffective  weight  loss  products  cost 
consumers  billions  of  dollars  per  year. 
The  comment  added  that  while  a  certain 
amoimt  of  risk  is  inherent  in  taking  any 
drug  product,  taking  such  risk  is  clearly 
unwarranted  and  unnecessary  where 
the  products  have  not  been  shown  to  be 
effective  for  their  intended  use.  The 
comment  asserted  that  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  all  drugs,  including  weight 
control  drugs,  either  must  be  generally 
recognized  by  experts  as  safe  and 
effective  for  their  intended  use  or  they 
must  be  the  subject  of  a  new  drug 
application  approved  by  the  FDA.  The 
comment  contended  that  continued 
marketing  of  Category  II  and  III  OTC 
weight  loss  products  is  inconsistent  with 
this  statutory  mandate. 

The  comment  contended  that 
consiuners  taking  questionable  diet 
products  are  often  subjected  to  serious 
health  risks.  The  comment  mentioned  an 
instance  where  a  consumer  suffered  an 
epileptic  seizure  because  a  fiber-based 
diet  pill  absorbed  the  medication  meant 
to  control  seizures  (Ref.  1).  The  comment 
discussed  another  instance  where  a 
person  was  hospitalized  due  to 
complications  resulting  from  taking  a 
diet  pill  and  following  a  diet  program 
that  has  not  been  shown  to  be  safe  or 
effective.  Lastly,  the  comment  noted  the 
agency's  discussion  of  the  serious  safety 
hazard  that  guar  gum  used  in  diet 
products  can  pose,  and  stated  that  many 
individuals  had  been  hospitalized  and  at 
least  one  person  had  died  from 
complications  resulting  from  esophageal 
obstruction  caused  by  consumption  of 
guar  gum  diet  products  (Ref.  1). 

Refermoe 

(1)  Comment  No.  CM004Z  Docket  No.  8tr*- 
0022,  Dockets  Management  Branch. 

2.  One  comment  questioned  whether 
the  proposed  rule  applied  to  foods  for 
special  dietary  use,  as  defined  in  21  CFR 
part  105.  The  comment  particularly 
referred  to  products  known  as 
formulated  meal  replacements,  which 
supply  nutrients  and  micronutrients  and 


are  intended  to  replace  normal  meals. 
The  comment  stated  that  a  number  of 
vitamins  and  minerals  are  classified  in 
Category  II  as  active  ingredients  for 
weight  control.  According  to  the 
comment,  however,  it  would  be 
reasonable  to  combine  a  weight  control 
active  ingredient  with  such  nutritional 
supplements  in  order  to  replace 
essential  vitamins  and  minerals  missing 
from  the  reduced  calorie  diets  normally 
followed  by  individuals  attempting  to 
lose  weight.  The  comment  added  that  a 
nimiber  of  these  vitamins  and  minerals 
are  generally  recognized  by  FDA  as  safe 
for  use  as  nutritional  supplements. 

Part  105  of  the  regulations  covers 
foods  for  special  dietary  use.  The  term 
"special  dietary  use"  is  defined  in 
S  105.3(a)(1).  Other  sections  set  out 
labeling  and  other  requirements  that 
such  products  must  meet. 

The  scope  of  this  document,  however, 
is  limited  to  drug  products  intended  for 
weight  control  use.  It  does  not  apply  to 
foods  for  special  dietary  use  as  covered 
by  21  CFR  part  105.  Some  foods 
regulated  under  part  105  are  also 
Category  II  and  ID  active  irtgredients  in 
this  final  rule.  When  products 
containing  such  ingredients  are  labeled 
for  drug  use  such  as  for  appetite  control, 
they  will  be  regulated  as  drugs  under 
S  310.545(a)(20).  These  same  products 
when  labeled  as  foods  for  special 
dietary  use  %vill  be  subject  to  part  105, 

The  agency  recognizes  that  it  may  be 
difficult  for  a  person  on  a  diet  to  achieve 
the  recommended  dietary  intake  of 
essential  nutrients,  particulariy  vitamins 
and  minerals,  while  using  an  OTC 
weight  control  drug  product.  The  United 
States  Department  of  Agriculture  (Ref.  1} 
has  stated  that  it  is  hard  for  a  person  to 
get  the  recommended  levels  of  essential 
nutrients  in  diets  of  fewer  that  1,800 
calories,  and  this  is  particularly  true  of 
vitamins  and  minerals,  which  are 
present  only  in  low  concentrations  in 
most  foods.  The  same  view  has  been 
expressed  for  diets  ranging  from  1,000  to 
1,600  calories  per  day  (Refs.  2  through  5). 
A  pubhcation  from  the  National 
Academy  of  Sciences,  in  cautioning 
about  the  difficulty  of  designing  a 
nutritionally-adequate  1,000  calorie  diet. 

states  that  such  a  diet would 

have  to  supply  most  nutrients  in  at  least 
double  the  allowance  per  thousand 
calories,  an  objective  that  is  difficult  to 
maintain  without  supplementation," 
(Ref.  5).  The  agency  agrees  with  the 
conunent  that  it  would  be  reasonable  to 
allow  such  nutrients  to  be  combined 
with  an  active  weight  control  drug.  Such 
combination  products  will  be  discussed 
further  in  the  notice  of  proposed 
rulemaking  for  Category  I  weight  control 
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drug  products  in  a  future  issue  of  the 
Federal  Register. 
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3.  Five  comments  stated  that  the 
entire  OTC  weight  control  drug  products 
rulemaking  was  imconstitutional  under 
the  ninth  amendment  of  the 
Constitution.  The  co.nments  contended 
that  FDA  has  no  authority  to  regulate 
the  purchase,  sale,  manufacture,  or 
labeling  of  any  or  al!  Category  I,  II,  or  III 
OTC  weight  control  ingredients  and  that 
consumers  have  the  right  of  freedom  of 
choice  and  a  "health  care"  right  to 
purchase  any  Category  I,  II.  or  III  OTC 
weight  control  ingredient. 

FDA's  statutory  mandate  includes 
protection  and  promotion  of  the  public 
health  by  ensuring  that  drugs  are  not 
only  safe  but  also  effective  for  their 
intended  use.  The  Commissioner's 
Decision  on  the  Status  of  Laetrile, 
published  in  the  Federal  Register  of 
August  5, 1977  (42  FR  39768).  expresses 
the  agency's  position  on  freedom  of 
choice  with  respect  to  ensuring  that 
drugs  are  not  only  safe,  but  also 
effective.  That  statement  reads  in  part 
as  follows: 

In  passing  the  1962  Amendments  to  the 
act^he  amendments  that  require  that  a  drug 
be  proved  effective  before  it  may  be 
ma.Hceted — Congress  indicated  its 
conclusions  that  the  absolute  freedom  to 
choose  an  ine^ectivedrug  was  properly 
surrendered  in  exchange  for  the  freedom  from 
the  danger  to  each  person's  health  and  well- 
being  from  the  sale  and  use  of  worthless 
drugs  *  *  *.  To  the  extent  that  any  freedom 
has  been  surrendered  by  the  passage  of  the 
legislation  which  bans  from  the  marketplace 
drugs  that  have  not  been  proven  to  be 
effective,  that  surrender  was  a  rational 
decision  which  has  resulted  in  the 
achievement  of  a  greater  freedom  from  the 
dangers  to  health  and  welfare  represented  by 
such  drugs. 

It  is  settled  law  that  there  is  no 
constitutional  right  to  privacy  allowing  a 
person  specific  drugs  regardless  of 
FDA's  determination  as  to  their  safety 
and  effectiveness.  While  a  patient  may 
have  a  protected  right  not  to  seek 
treatment  the  selection  of  a  particular 
treatment  or  medication  is  well  within 


the  recognized  area  of  governmental 
interest  in  protecting  the  public  health. 
Rutherford  v.  U.S..  616  F.2d  455.  456-457 
(10th  Cir),  cert,  denied,  449  U.S.  937 
(1980).  The  drug  premarketing  review 
provisions  of  the  act  and  FDA's 
implementing  programs,  including  the 
OTC  drug  review,  are  a  legitimate 
exercise  of  congressional  authority 
limiting  a  person's  choice  of  drugs. 
FDA's  OTC  drug  review  has  been 
discussed  and  tacitly  approved  in 
numerous  court  decisions.  See  Cutler  v. 
Hayes,  813  F,2d  879,  895  (DC  Cir.  1987). 
for  discussion  of  the  Supreme  Court's 
implicit  approval  of  the  OTC  drug 
review  in  Weinberger  v.  Bentex 
Pharmaceuticals,  412  U.S.  645  (1973). 
The  review  was  also  implicitly  approved 
in  Cutler  v.  Kennedy,  475  F.  Supp  844, 
845  (D.D.C.  1979)  and  Cutler  v.  Hayes, 
549  F.  Supp.  1341, 1344  (D.D.C.  1982). 

OTC  weight  control  drug  products 
that  are  subject  to  this  rulemaking,  and 
that  are  not  the  subject  of  an  approved 
new  drug  application  (NDA),  will  have 
to  comply  with  the  final  rule.  In  the 
absence  of  data  demonstrating  that  the 
ingredients  present  in  OTC  weight 
control  drug  products  are  generally 
recognized  as  safe  and  effective,  these 
ingredients  cannot  be  included  in  an 
OTC  drug  monograph.  After  the 
effective  date  of  the  final  regulation,  any 
such  OTC  weight  control  drug  product 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  that  is  not  in  compliance  with 
this  regulation  will  be  subject  to 
regulatory  action. 

4.  One  comment  disagreed  with  the 
agency's  policy  that  the  proposed 
rulemaking  "does  not  constitute  a 
reopening  of  the  administrative  record 
or  an  opportunity  to  submit  any  new 
data  to  the  OTC  weight  control 
rulemaking."  (See  55  FR  45788  at  45789.) 
The  comment  argued  that  this  approach 
is  contrary  to  the  FDA's  rulemaking 
regulations  and  the  Administrative 
Procedure  Act.  The  comment  argued 
that  FDA's  procedure  has  denied  the 
public  the  opportunity  to  submit 
information  and  substantive  comments 
for  inclusion  in  the  administrative 
record  because  the  proposed  rule 
announces  a  new  rulemaking,  separate 
from  the  rulemaking  indicated  in  1982. 
The  comment  contended  that  because 
the  administrative  record  had  been 
closed  for  over  8  years,  it  should  now  be 
reopened  so  that  relevant  information 
and  data  can  be  considered  by  FDA 
before  the  final  rule  is  issued. 
Specifically,  the  comment  wanted  the 
administrative  record  to  be  reopened  so 
that  additional  data  regarding  the  safety 
and  effectiveness  of  guar  gum  could  be 
considered  before  the  final  rule  is 


issued,  The  comment  indicated  that  FDA 
should  consider  this  request  to  be  a 
petition  to  reopen  the  administrative 
record. 

FDA  administrative  procedures  for 
classifying  OTC  drugs  and  for 
establishing  monographs  in  21  CFR 
330.10(a)(7)(ii)  provide  that  the 
Commissioner  may  publish  a  separate 
tentative  order  covering  active 
ingredients  that  have  been  reviewed  and 
may  propose  that  these  ingredients  be 
excluded  from  an  OTC  drug  monograph 
on  the  basis  of  the  Commissioner's 
determination  that  they  would  result  in 
a  drug  not  being  generally  recognized  as 
safe  and  effective  or  would  result  in 
misbranding.  This  order  may  include 
active  ingredients  for  which  no 
substantial  comments  in  opposition  to 
the  advisory  panel's  proposed 
classification  and  for  which  no  new  data 
and  information  were  received  pursuant 
to  21  CFR  330.10(a)(6)(iv).  As  noted  in 
the  proposal,  no  substantive  comments 
or  new  data  were  submitted  to  support 
reclassification  of  any  of  these  111 
Category  II  and  Category  III  OTC  weight 
control  ingredients  to  monograph  status 
(55  FR  45788).  Thus,  the  agency  precisely 
followed  its  administrative  procedures 
in  issuing  the  notice  of  proposed 
rulemaking  on  October  30, 1990  stating 
that  these  ingredients  are  proposed  for 
nonmonograph  status. 

Regarding  the  specific  ingredient  guar 
gum  mentioned  by  the  comment,  the 
agency  specifically  discussed  both  the 
safety  and  effectiveness  of  this 
ingredient  in  the  notice  of  proposed 
rulemaking  (55  FR  45788  at  45790  to 
45792).  The  agency  mentioned  a  number 
of  safety  problems  and  health  risks 
associated  with  the  OTC  use  of  guar 
glim-containing  weight  control  drug 
products.  Further,  the  agency  stated  that 
available  effectiveness  data  were 
inadequate  to  support  effectiveness  of 
guar  gum  for  this  use.  In  the  absence  of 
data  establishing  general  recognition  of 
safety  and  effectiveness,  the  agency  has 
concluded  that  guar  gum-containing 
weight  control  drug  products  are  not 
appropriate  for  OTC  use  and  should  not 
continue  to  be  marketed. 

The  administrative  procedures  in  21 
CFR  330.10(a)(7)(v)  for  classifying  OTC 
drugs  and  for  establishing  monographs 
address  the  question  of  new  data  and 
information  submitted  after  the  times 
provided  in  other  parts  of  the 
regulations  but  prior  to  the 
establishment  of  a  final  monograph. 
These  procedures  provide  that  such  data 
and  information  will  be  considered  as  a 
petition  to  amend  the  monograph  and 
will  be  considered  by  the  Commissionei 
only  after  a  final  monograph  has  been 
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issued,  The  comment  indicated  that  FDA 
should  consider  this  request  to  be  a 
petition  to  reopen  the  administrative 
record. 

FDA  administrative  procedures  for 
classifying  OTC  drugs  and  for 
establishing  monographs  in  21  CFR 
330.10(a)(7)(ii)  provide  that  the 
Commissioner  may  publish  a  separate 
tentative  order  covering  active 
ingredients  that  have  been  reviewed  and 
may  propose  that  these  ingredients  be 
excluded  from  an  OTC  drug  monograph 
on  the  basis  of  the  Conunissioner's 
determination  that  they  would  result  in 
a  drug  not  being  generally  recognized  as 
safe  and  effective  or  would  result  in 
misbranding.  This  order  may  include 
active  ingredients  for  which  no 
substantial  comments  in  opposition  to 
the  advisory  panel's  proposed 
classification  and  for  which  no  new  data 
and  information  were  received  pursuant 
to  21  CFR  330.10(a)(6)(iv).  As  noted  in 
the  proposal,  no  substantive  comments 
or  new  data  were  submitted  to  support 
reclassification  of  any  of  these  111 
Category  II  and  Category  III  OTC  weight 
control  ingredients  to  monograph  status 
(55  FR  45788).  Thus,  the  agency  precisely 
followed  its  administrative  procedures 
in  issuing  the  notice  of  proposed 
rulemaking  on  October  30, 1990  stating 
that  these  ingredients  are  proposed  for 
nonmonograph  status. 

Regarding  the  specific  ingredient  guar 
gum  mentioned  by  the  comment,  the 
agency  speciHcally  discussed  both  the 
safety  and  effectiveness  of  this 
ingredient  in  the  notice  of  proposed 
rulemaking  (55  FR  45788  at  45790  to 
45792).  The  agency  mentioned  a  number 
of  safety  problems  and  health  risks 
associated  with  the  OTC  use  of  guar 
gum-containing  weight  control  drug 
products.  Further,  the  agency  stated  that 
available  effectiveness  data  were 
inadequate  to  support  effectiveness  of 
guar  gum  for  this  use.  In  the  absence  of 
data  establishing  general  recognition  of 
safety  and  effectiveness,  the  agency  has 
concluded  that  guar  gum-containing 
weight  control  drug  products  are  not 
appropriate  for  OTC  use  and  should  not 
continue  to  be  marketed. 

The  administrative  procedures  in  21 
CFR  330.10(a)(7)(v)  for  classifying  OTC 
drugs  and  for  establishing  monographs 
address  the  question  of  new  data  and 
information  submitted  after  the  times 
provided  in  other  parts  of  the 
regulations  but  prior  to  the 
establishment  of  a  final  monograph. 
These  procedures  provide  that  such  data 
and  information  will  be  considered  as  a 
petition  to  amend  the  monograph  and 
will  be  considered  by  the  Commissions 
only  after  a  final  monograph  has  been 


published  in  the  Federal  Register  unless 
the  Commissioner  finds  that  good  cause 
has  been  shown  that  warrants  earlier 
consideration.  At  this  time,  the 
Commissioner  does  not  find  that  good 
cause  has  been  shown  to  warrant  earUer 
consideration  or  to  allow  guar  gmn  to 
remain  under  consideration  in  the 
ongoing  rulemaking  for  OTC  weight 
control  drug  products.  Because  this 
rulemaking  is  not  likely  to  be  finalized 
in  the  near  future,  any  manufacturer 
interested  in  the  continued  marketing  of 
guar  gum  for  weight  control  use  should 
proceed  under  the  new  drug  procedures 
in  21  CFR  parts  312  and  314. 

The  agency  points  out  that  publication 
of  a  final  rule  under  this  current 
proceeding  does  not  preclude  a 
manufacturer  from  testing  any 
ingredient  covered  by  the  final  rule. 
New,  relevant  data  can  be  submitted  to 
the  agency  at  a  later  date  as  the  subject 
of  an  NDA  that  may  provide  for 
prescription  or  OTC  marketing  status. 
(See  21  CFR  part  314.)  As  an  alternative, 
if  a  manufactiu^r  believes  it  has 
adequate  data  estabhshing  general 
recognition  of  safety  and  e^ectiveness 
for  any  of  these  ingredients,  such  data 
may  be  submitted  to  the  agency  in  an 
appropriate  citizen  petition  to  amend  or 
establish  a  monograph,  as  appropriate. 
(See  21  CFR  10.30.)  However,  products 
containing  such  ingredients  may  not 
continue  to  be  marketed  while  the 
agency  evaluates  any  new,  relevant 
data  provided.  Accordingly,  the  agency 
is  not  denying  manufacturers  an 
opportunity  to  submit  information,  but 
rather  it  is  following  the  act  and  its 
regulations  to  ensure  the  safety  and 
effectiveness  of  OTC  dnig  products  in 
the  marketplace. 

5.  One  comment  contended  the  FDA 
should  provide  the  public  with  detailed 
information  regarding  the  requirements 
for  studies  necessary  to  support  future 
petitions  to  modify  the  monograph  to 
add  Category  I  ingredients.  The 
comment  argued  that  current  guidelines 
in  this  regard  are  vague  and  do  not 
provide  sufficient  guidance,  that  such 
studies  are  cosUy  to  the  manufacturers, 
and  the  public  should  be  advised  of  the 
agency's  requirements  before 
manufacturers  incur  the  expense  of 
conducting  such  studies. 

The  Miscellaneous  Internal  Panel 
provided  fairly  extensive  testing 
guidelines  in  its  report  (47  FR  8466  at 
8480  to  8483).  However,  the  agency  is 
not  addressing  specific  testing 
guidelines  in  this  document.  In  revising 
the  OTC  drug  review  procedures 
relating  to  Category  III  ingredients^ 
published  in  the  Federal  Register  of 
September  29, 1981  (46  FR  47730),  the 


agency  advised  that  tentative  final  and 
final  monographs  will  not  include 
recommended  testing  guidelines  for 
conditions  that  industry  wishes  to 
upgrade  to  monograph  status.  In  the 
same  issue  of  the  Federal  Register  (46 
FR  47740),  the  agency  published  a  policy 
statement  concerning  the  submission 
and  review  of  protocols  to  evaluate  an 
ingredient  or  condition  in  the  OTC  drug 
review.  The  agency  will  meet  with 
manufacturers,  at  their  request,  to 
discuss  protocols  and  other  testing 
issues  involving  conditions  that  industry 
is  interested  in  upgrading  and  to  advise 
industry  on  the  adequacy  of  proposed 
testing  protocols. 

6.  One  comment  stated  that  the 
proposed  rule  is  likely  to  cause  a  major 
increase  in  costs  to  consumers  who  wish 
to  lose  weight.  The  comment  contended 
that  increased  costs  to  consumers  would 
result  from  the  agency's  initial 
determination  that  all  OTC  drug 
ingredients,  other  than  non-time- 
released  phenylpropanolamine 
hydrochloride  and  benzocaine,  would  be 
banned  unless  an  approved  NDA  is 
obtained  under  section  505  of  the  act  (21 
U.S.C.  355)  and  21  CFR  part  314.  The 
comment  estimated  the  cost  of  the 
agency's  drug  approval  process  as 
between  $50  million  and  $150  million 
and  contended  that  these  costs  of 
regulatory  approval  will  be  passed  on  to 
the  consumer,  resulting  in  major  price 
increases.  The  comment  argued  that  the 
proposed  rule  is  likely  to  have  a  severe 
adverse  effect  on  competition  and 
innovation  because  small  companies  are 
not  capable  of  funding  the  new  drug 
approval  process.  The  comment 
contended  that  competition  would  be 
limited  to  the  few  existing  major  drug 
companies.  The  comment  disagreed  with 
the  agency's  position  that  the  proposed 
rule  is  not  a  major  rule  under  Executive 
Order  12291  and  that  it  would  not  have 
a  significant  impact  on  small  business. 
The  comment  concluded  that  the 
proposed  rule  would  create  an 
insurmountable  barrier  to  small 
businesses  seeking  access  to  the  OTC 
weight  loss  drug  market  and.  therefore, 
the  agency  needs  to  reevaluate  the 
impact  of  its  proposed  rule. 

The  agency  does  not  agree  with  the 
comment.  In  the  Federal  Register  of 
February  8. 1983  (48  FR  5806),  FDA 
announced  the  availability  of  an 
assessment  of  the  economic  impacts  of 
the  OTC  drug  review  process.  The 
assessment  was  prepared  to  determine 
whether  the  economic  effects  of  the 
OTC  drug  review  process,  as  a  whole, 
are  su^icient  to  warrant  9  Regulatory 
Impact  Analysis  (as  specified  in 
Executive  Order  12291)  or  a  Regulatory 


Flexibility  Analysis  (as  required  by  the 
Regulatory  FlexibUity  Act  Pub.  L  96- 
354).  The  assessment  evaluates  the 
economic  effects  (costs)  of  any  required 
labeling,  reformulation,  and/or  testing  of 
OTC  drug  products  as  a  direct  result  of 
the  OTC  drug  review  process.  The 
assessment  also  examines  the  economic 
impact  of  the  estabhshment  of  a 
monograph  for  any  particular 
therapeutic  class  of  OTC  drugs.  The 
assessment  demonstrates  that  the 
review  process  in  its  entirety  will  not 
have  a  "major  impact"  as  defined  in 
Executive  Order  12291  and  probably  will 
not  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities,"  as  defined  in  the  Regulatory 
Flexibility  Act. 

Regarding  this  specific  rule  for  OTC 
weight  control  drug  products,  the  agency 
has  determined  that  this  rule  will 
actually  result  in  savings  for  consumers 
who  are  now  spending  billions  of  dollars 
a  year  for  OTC  weight  control  drug 
products  containing  certain  ingredients 
that  have  not  been  proven  to  be  safe 
and/ or  effective.  Although  a  large 
number  of  ingredients  are  covered  by 
this  final  rule,  the  agency  estimates  that 
the  market  impact  by  sales  volume  of 
the  products  aHected  by  this  final  rule  is 
quite  small.  Most  of  the  major  seUing 
OTC  weight  control  drug  products 
contain  the  ingredients 
phenylpropanolamine  hydrochloride  or 
benzocaine.  These  ingredients  are  not 
affected  by  this  final  rule.  For  example, 
of  27  products  listed  in  an  "appetite 
suppressant  product  table"  in  the  latest 
edition  of  the  Handbook  of 
Nonprescription  Drugs  (Ref.  1),  all 
contain  either  phenylpropanolamine 
hydrochloride  or  benzocaine.  In  the 
same  table,  only  five  products  are  listed 
as  "bulk  producers"  weight  control 
products.  Three  of  these  products  are 
marketed  primarily  as  laxatives,  not  as 
weight  control  products,  and  may 
remain  on  the  market  after  this  final  rule 
becomes  effective.  The  other  2  products 
contain  ingredients  that  the  Panel 
placed  in  Category  III.  for  which  no 
additional  data  have  been  submitted. 
Finally,  the  agency  believes  that  many 
of  the  111  ingredients  covered  by  this 
final  rule,  for  which  the  Panel  was  not 
able  to  locate  nor  was  aware  of  any 
significant  body  of  data  demonstrating 
use  for  weight  control  (39  FR  8466  at 
8471),  are  not  currently  marketed  as 
OTC  weight  control  active  ingredients. 
Nonetheless,  a  regulation  is  still  needed 
to  prevent  their  future  marketing  for  this 
use  and  to  complete  the  rulemaking  for 
those  ingredients. 

Companies  that  market  products 
containing  ingredients,  affected  by  this 
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final  rule  may  (1)  obtain  a  new  drug 
application,  (2)  submit  a  citizen  petition 
with  supporting  data  to  include  the 
ingredient  in  the  OTC  weight  control 
drug  products  monograph,  or  (3) 
reformulate  to  use  alternative 
ingredients  being  considered  as  being 
generally  recognized  as  safe  and 
effective,  without  incurring  additional 
expense  of  clinical  testing  for  those 
ingredients.  The  agency  does  not  agree 
with  the  comment  that  this  rule  would 
create  an  insurmountable  barrier  to 
small  businesses  because  virtually  all 
companies  affected  by  this  Hnal  rule  can 
reformulate  their  products.  Some 
products  may  need  stability  data  (if 
none  exists]  or  new  labeling.  These 
should  be  one-time  expenses.  In  some 
instances,  companies  might  be  able  to 
revise  their  labeling  to  delete  claims 
promoting  their  products  as  effective  for 
weight  control  and  continue  to  market 
the  products  as  nutritional  supplements. 

Many  companies  that  market 
ingredients  affected  by  this  rulemaking 
are  small  companies  that  are  not 
manufacturers,  but  rather  are 
distributors  that  have  their  products 
manufactured  for  them  by  other 
companies  that  produce  custom 
products  on  order.  Thus,  the  actual 
reformulation  will  be  handled  by  the 
manufacturer,  not  the  distributor. 

In  its  1983  assessment,  FDA  states 
that  the  outcome  of  the  OTC  drug 
review  will  produce  social  benefits  to 
the  extent  that  unsafe  and  ineffective 
OTC  ding  ingredients  are  removed  from 
the  market.  Private  costs  to 
manufacturers  associated  with  any  loss 
of  markets  for  products  using  withdrawn 
ingredients  that  are  not  generally 
recognized  as  safe  and  effective,  do  not 
translate  into  social  costs.  Rather,  they 
indicate  the  social  benefits  of  the  OTC 
drug  review  by  reallocating  consumer 
expenditures  and  industry  resources 
away  from  socially  counterproductive 
OTC  drugs.  The  assessment  also 
contains  a  detailed  discussion  of  testing 
costs.  The  agency  has  reevaluated  the 
impacts  of  this  proposed  rule  for  OTC 
weight  control  drug  products  in  light  of 
the  assessment  of  the  economic  impacts 
of  the  entire  OTC  drug  review  process 
that  was  prepared  in  1983.  The  agency 
concludes  that  the  basic  principles  of 
that  assessment  are  still  applicable 
today.  The  agency  also  concludes  that 
the  final  rule  in  the  current  proceeding  is 
not  a  major  rule  under  Executive  Order 
12291  and  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  detmed  in 
the  Regulatory  Flexibility  Act. 
Accordingly,  the  rulemaking  to  remove 
these  drugs  from  the  marketplace  will 


not  be  delayed  to  allow  interested 
persons  another  opportunity  to  submit 
data  for  the  FDA  to  review.  Such  an 
approach  would  only  result  in  further 
delay  and  continued  marketing  of 
potentially  unsafe  and  ineffective  drugs 
at  the  expense  of  consumers.  (See 
discussion  regarding  the  agency's  formal 
determination  of  economic  impact  in 
section  II.) 

Reference 

(1)  "Handbook  of  Nonprescription  Drugs." 
9th  Ed.,  The  American  Pharmaceutical 
Association.  Washington,  pp.  S78-5a0. 1990. 

7.  One  comment  requested 
clarification  that  this  rulemaking  does 
not  affect  the  use  of  saccharin  and  other 
listed  ingredients  as  inactive  or 
"formulation"  ingredients  in  OTC  weight 
control  drug  products,  or  in  drugs 
generally. 

This  fmal  rule  affects  the  use  of  the 
listed  ingredients  only  as  active 
ingredients  for  the  specific  indication  of 
weight  control.  The  agency  recognizes 
that  some  of  the  ingredients  included  in 
this  fmal  rule  have  valid  uses  as 
inactive  ingredients.  E.xamples  include 
the  use  of  dextrose,  fructose,  saccharin, 
and  sucrose  for  sweetening.  It  is 
possible  that  one  or  more  of  these 
ingredients  could  be  present  for  this 
purpose  in  an  OTC  weight  control  drug 
product  containing  a  monograph 
ingredient.  This  final  rule  does  not  affect 
such  use.  However,  any  inactive 
ingredient  present  in  a  product  should 
have  an  appropriate  purpose  and  be 
safe  and  suitable  for  use  in  the  product 
in  accord  with  21  CFR  330.1(e). 

B.  Comments  On  Guar  Cum 

8.  Two  comments  objected  to  the 
agency's  determination  that  guar  gum  is 
unsafe  and  ineffective  (55  FR  45788  at 
45790).  One  comment  contended  that  the 
agency  did  not  have  sufficient  data  to 
justify  the  reclassification  of  guar  gum 
from  Category  III  to  Category  II.  The 
comment  argued  that  the  vast  majority 
of  the  data  discussed  in  the  proposed 
rule  related  to  a  specific  product.  This 
particular  product  contained  high  levels 
of  guar  gum  (another  comment  stated 
these  levels  were  60  to  90  percent)  and 
was  manufactured  in  a  manner  that 
contributed  to  the  problem  of 
esophageal  obstruction.  The  comment 
added  that  FDA  is  aware  that  guar  gum 
is  safe  when  consumed  in  certain 
amounts. 

Another  comment  asserted  that  while 
guar  gum  may  be  unsafe  at  high 
concentrations,  it  has  been  used  safely 
as  a  food  ingredient  at  levels  of  10 
percent  or  less.  The  comment  requested 
FDA  to  approve  the  use  of  10  percent  or 
less  guar  gum  in  dietary  food  products 


that  contain  at  least  50  percent  of  food 
grade,  natural,  nonswellable,  cellulose 
fibers.  Another  comment  described 
personal  experience  in  manufacturing 
guar  gum  tablets.  The  comment  stated 
that  there  are  various  grades  of  guar 
gum  powder  from  which  to  choose,  and 
each  grade  of  guar  gum  appears  to  have 
different  rates  of  gelling.  The  comment 
stated  that  the  guar  gum  product  that 
caused  the  esophageal  obstruction 
problems  discussed  in  the  agency's 
proposal  was  manufactured  by  at  least 
four  different  companies.  The  comment 
suggested  that  before  FDA  condemns 
guar  gum  as  unsafe,  it  should  try  to 
determine  if  the  esophageal  obstruction 
was  caused  by  a  particular 
manufacturer's  version  of  this  guar  gum 
product.  The  comment  argued  that  it 
would  be  unfair  to  condemn  guar  gum 
because  of  one  or  two  irresponsible 
manufacturers/distributors.  Tbf 
comment  also  mentioned  that  the  vast 
majority  of  guar  gum  tablets  sold  over 
the  years  were  manufactured  by  "food 
supplement"  manufacturers  without  the 
regulatory  oversight  a^orded  to  "drug 
manufacturers."  The  comment 
mentioned  several  studies  that  support 
the  safety  and  effectiveness  of  guar  gum 
(Refs.  1,  2.  and  3)  and  stated  that  the 
medical  literature  is  replete  with  studies 
conducted  with  guar  gum,  with  minimal 
side  effects  (bloating,  transient  diarrhea, 
and  flatulence)  being  reported. 

The  request  for  FDA  to  approve  use  of 
10  percent  or  less  guar  gum  in  dietary 
food  products  that  contain  at  least  50 
percent  of  food  grade,  natural, 
nonswellable,  cellulose  fibers  is  outside 
the  scope  of  the  current  rulemaking.  The 
agency  notes  that  guar  gum  is  listed  in 
21  CFR  184.1339  as  a  direct  food 
substance  affirmed  as  generally 
recognized  as  safe.  Various  uses  at  low 
levels  (with  a  maximum  usage  level  of  2 
percent  permitted)  are  allowed  in  food 
products.  As  discussed  in  comment  2 
above,  these  food  uses  of  guar  gum  arc 
not  affected  by  this  rulemaking. 

The  agency  agrees  with  the  comment 
that  there  may  be  methods  of 
formulation  and  manufacture  of  tablets 
containing  high  concentrations  of  guar 
gum  as  an  active  weight  control  drug 
ingredient  that  could  result  in  a  safe 
product  having  little  or  no  risk  of 
esophageal  obstruction.  For  some  of  the 
very  reasons  mentioned  by  one 
comment,  however,  the  agency 
considers  the  method  of  manufacture 
and  exact  details  of  formulation,  as  well 
as  dissolution  and  gelling  data,  to  be 
critical  in  determining  the  safety  and 
effectiveness  of  each  product. 
Accordingly,  the  agency  has  determined 
that  individual  product  testing  and 


approval  under  the  new  dn 
procedures,  rather  than  an 
monograph,  are  necessary  i 
safety  of  such  products.  Foi 
the  agency  is  not  addressin 
and  efficacy  data  provided 
comment,  but  rather  is  defc 
further  evaluation  until  sue 
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II.  The  Agency's  Final  Com 
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The  agency  has  determir 
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as  safe  and  effective  and  a 
misbranded  when  present : 
weight  control  drug  produc 

Alcohol 

Alfalfa 

Alginic  acid 

Anise  oil 

Arginine 

Ascorbic  acid 

Bearberry  * 

Biotin 

Bone  marrow, 

Buchu 

Buchu,  potassium  extract 

Caffeine 

Caffeine  citrate 

Calcium 

Calcium  carbonate 

Calcium  caseinatc 

Calcium  lactate 


,  red' 


'  The  Panel  designated  this  Ingn 
acid  (vitamin  C]."  However,  "asco 
official  name  for  thii  ingredient  in 
the  USP  dictionary  of  drug  namei. 
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dictionary  of  drug  names. 
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that  contain  at  least  SO  percent  of  food 
grade,  natural,  nonswellable,  cellulose 
fibers.  Another  comment  described 
personal  experience  in  manufacturing 
guar  gum  tablets.  The  comment  stated 
that  there  are  various  grades  of  guar 
gum  powder  from  which  to  choose,  and 
each  grade  of  guar  gum  appears  to  have 
different  rates  of  gelling.  The  comment 
stated  that  the  guar  gum  product  that 
caused  the  esophageal  obstruction 
problems  discussed  in  the  agency's 
proposal  was  maiiufactured  by  at  least 
four  different  companies.  The  comment 
suggested  that  before  FDA  condemns 
guar  gum  as  unsafe,  it  should  try  to 
determine  if  the  esophageal  obstruction 
was  caused  by  a  particular 
manufacturer's  version  of  this  guar  gum 
product.  The  comment  argued  that  it 
would  be  unfair  to  condemn  guar  gum 
because  of  one  or  two  irresponsible 
manufacturers/distributors.  Thfi 
comment  also  mentioned  that  the  vast 
majority  of  guar  gum  tablets  sold  over 
the  years  were  manufactured  by  "food 
supplement"  manufacturers  without  the 
regulatory  oversight  afforded  to  "drug 
manufacturers."  The  comment 
mentioned  several  studies  that  support 
the  safety  and  effectiveness  of  guar  gum 
(Refs.  1,  2.  and  3)  and  stated  that  the 
medical  literature  is  replete  with  studie-s 
conducted  with  guar  gum,  with  minimal 
side  effects  (bloating,  transient  diarrhea, 
and  flatulence)  being  reported. 

The  request  for  FDA  to  approve  use  of 
10  percent  or  less  guar  gum  in  dietary 
food  products  that  contain  at  least  50 
percent  of  food  grade,  natural, 
nonswellable,  cellulose  fibers  is  outside 
the  scope  of  the  current  rulemaking.  The 
agency  notes  that  guar  gum  is  listed  in 
21  CFR  184.1339  as  a  direct  food 
substance  affirmed  as  generally 
recognized  as  safe.  Various  uses  at  low 
levels  (with  a  maximum  usage  level  of  2 
percent  permitted)  are  allowed  in  food 
products.  As  discussed  in  comment  2 
above,  these  food  uses  of  guar  gum  arc 
not  affected  by  this  rulemaking. 

The  agency  agrees  with  the  comment 
that  there  may  be  methods  of 
formulation  and  manufacture  of  tablets 
containing  high  concentrations  of  guar 
gum  as  an  active  weight  control  drug 
ingredient  that  could  result  in  a  safe 
product  having  little  or  no  risk  of 
esophageal  obstruction.  For  some  of  the 
very  reasons  mentioned  by  one 
comment,  however,  the  agency 
considers  the  method  of  manufacture 
and  exact  details  of  formulation,  as  well 
as  dissolution  and  gelling  data,  to  be 
critical  in  determining  the  safety  and 
effectiveness  of  each  product. 
Accordingly,  the  agency  has  determined 
that  individual  product  testing  and 


approval  under  the  new  drug  approval 
procedures,  rather  than  an  OTC  drug 
monograph,  are  necessary  to  ensure  the 
safety  of  such  products.  For  this  reason, 
the  agency  is  not  addressing  the  safety 
and  efficacy  data  provided  by  the 
comment,  but  rather  is  deferring  any 
further  evaluation  until  such  data  are 
submitted  as  part  of  an  NDA. 
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II.  The  Agency's  Fmal  Conclusions  on 
Certain  OTC  Weight  Control  Category  II 
and  III  Active  Ingpredients 

The  agency  has  determined  that  no 
substantive  comments  or  adequate 
additional  data  have  been  submitted  to 
the  OTC  drug  review  to  support  any  of 
the  ingredients  listed  below  as  being 
generally  recognized  as  safe  and 
effective  for  use  in  OTC  weight  control 
drug  products.  Based  on  the  agency's 
procedural  regulations  (21  CFR 
330.10(a)(7)(ii)).  the  agency  has 
determined  that  the  following 
ingredients  are  not  generally  recognized 
as  safe  and  effective  and  are 
misbranded  when  present  in  OTC 
weight  control  drug  products: 

Alcohol 

Alfalfa 

Alginic  acid 

Anise  oil 

Arginine 

Ascorbic  acid 

Bearberry  * 

Biotin 

Bone  marrow. 

Buchu 

Buchu.  potassium  extract 

Caffeine 

Caffeine  citrate 

Calcium 

Calcium  carbonate 

Calcium  caseinato 

Calcium  lactate 


,  red  = 


'  The  Panel  designated  this  Ingredient  "ascorbic 
acid  (vitamin  C]."  However,  "ascorbic  acid"  is  the 
ofricial  name  for  this  ingredient  in  the  "USAN  and 
the  USP  dictionary  of  drug  names.  1990." 

*  The  Panel  designated  this  ingredient  "uva  tini." 
However.  "l>eart>erry"  is  the  ofricial  name  for  this 
ingredient  in  the  Center  for  Drug  Evaluation  and 
Research  dictionary  of  drug  names. 

'  The  Panel  designated  this  ingredient  "txjne 
marrow-red-glycerin  extract."  However,  "bone 
marrow,  r«d"  is  the  ofTicial  name  for  this  ingredient 
in  the  Center  for  Drug  Evaluation  and  Research 
dictionary  of  drug  names. 


Calcium  pantothenate  * 

Carboxymethylcellulose  sodium 

Carrageenan 

Cholecaldferol* 

Choline 

Chondrus 

Citric  acid 

Cnicua  benedictus 

Copper 

Copper  gluconate 

Com  oil 

Com  syrup 

Com  silk,  potassitmi  extract 

Cupric  sulfate 

Cyanocobalamin  (vitamin  B12) 

Cystine 

Dextrose 

Docusate  sodium  * 

Ergocalciferol ' 

Ferric  ammonium  citrate 

Ferric  pyrophopshate 

Ferrous  fumarate 

Ferrous  gluconate 

Ferrous  sulfate  (iron) 

Flaxseed 

Folic  acid 

Fructose 

Guar  gum 

Histidine 

Hydrastis  canadensis 

Inositol 

Iodine 

Isoleucine 

]imiper.  potassium  extract 

Karaya  gum 

Kelp  • 

Lactose 

Lecithin 

Leucine 

Liver  concentrate 

Lysine  * 

Lysine  hydrochloride  "* 


*  The  Panel  designated  this  ingredient  "calcium 
pantothenate  (D-calcium  pantothenate)."  However, 
"calcium  pantothenate"  is  the  official  name  for  this 
ingredient  in  the  "USAN  and  the  USP  dictionary  of 
drug  names,  1990." 

*  The  Panel  designated  this  ingredient  "vitamin 
D,"  However,  "cholecaldferol"  is  the  official  name 
for  this  ingredient  in  the  "United  States 
Pharmacopeia  XXU — National  Formulary  XVII," 
1U90. 

*  The  Panel  designated  this  ingredient  "dioctyl 
sodium  sulfosuccinate."  However,  "docusate 
sodium"  is  the  official  name  for  this  ingredient  in 
the  "USAN  and  the  USP  dictionary  of  drug  names. 
199a" 

'  The  Panel  designated  this  ingredient  "vitamin 
Dt."  However,  "ergocalciferol"  is  the  ofTicial  name 
for  this  ingredient  in  the  "United  States 
Pharmacopeia  XXII — National  Formulary  XVII," 
1990 

*  The  Panel  designated  this  ingredient  "sea  kelp." 
HcfWever.  "kelp"  is  the  official  name  for  tliis 
ingredient  in  the  "USAN  and  the  USP  dictionary  of 
drugs  names,  1990." 

*  The  Panel  designated  this  ingredient  "L-lysine." 
However,  "lysine"  is  the  ofTicial  name  for  this 
Ingredient  in  the  "USAN  and  the  USP  dictionary  of 
drug  names.  1990." 

■°  The  Panel  designated  this  ingredient  "l^lysine 
monohydrochloride."  However,  "lysine 
hydrochloride"  is  the  ofTicial  name  for  this 
ingredient  in  the  "USAN  and  the  USP  dicUonary  of 
drug  names,  199(X" 


Magnesium 

Magnesium  oxide 

Malt 

Maltodextrin 

Manganese  citrate 

Mannitol 

Methionine 

Methylcellulose 

Mono-  and  di-glycerides  ** 

Niacinamide 

Organic  vegetables 

Pancreatin '» 

Pantothenic  add 

Papain 

Papaya  enzymes 

Pepsin 

Phenacetin  '* 

Phenylalanine 

Phosphorus 

Phytolacca  ** 

Pineapple  enzymes 

Plantagoseed  ** 

Potassium  dtrate 

Pyridoxine  hydrochloride  (vitamin  B«) 

Riboflavin 

Rice  polishings 

Saccharin 

Sea  minerals 

Sesame  seed 

Sodium 

Sodium  bicarbonate 

Sodium  caseinate 

Sodium  chloride  (salt) 

Soybean  protein  '• 

Soy  meal 

Sucrose 

Thiamine  hydrochloride  (vitamin  Bi) 

Thiamine  mononitrate  (vitamin  Bi 

mononitrate) 
Threonine 

Tricaldum  phosphate 
Tryptophan 
Tyrosine 

Uva  ursi.  potassium  extract 
Valine 
Vegetable 
Vitamin  A 


■ '  The  Panel  designated  these  ingredients 
"glycerides  (mono  and  di) "  However,  "mono-  and 
di-glycerides"  is  the  official  name  for  this  ingredient 
in  the  "United  States  Pharmacopeia  XXII — National 
Formulary  XVIt. "  1900. 

>'  The  Panel  designated  this  ingredient 
"pancreatin  enzymes."  However,  "pancreatin"  is 
the  official  name  for  this  ingredient  in  the  "USAN 
and  the  USP  dictionary  of  drug  names,  1990." 

>>  In  Ute  Federal  Registat  of  October  S.  1963  (48 
CFK  45466).  Uie  agency  stated  that  effective 
Novemt>er  4. 1963.  products  containing  phenacetin 
are  considered  new  drugs  for  which  an  approved 
NDA  is  required  for  marketing.  This  action  was 
taken  because  of  phenacetin's  high  potential  for 
misuse  and  its  unfavorable  benefit-to-risk  ratio  with 
chronic  use. 

■*  The  Panel  designated  this  Ingredient 
"Phytolacca  berry  juice."  However  "Phytolacca"  is 
the  official  name  for  this  ingredient  in  the  Center  for 
Drug  Evaluation  and  Research  dictionary  of  drug 
names. 

■*  The  Panel  designated  this  ingredient 
"psylUum."  However,  "plantago  seed"  is  the  ofTicial 
name  for  this  ingredient  in  the  "USAN  and  the  USP 
dictionary  of  drug  names,  1990" 

■*  The  Panel  designated  this  ingredient  "soy  t>ean 
protein."  However,  "soyt>ean  protein"  is  the  official 
name  for  this  ingredient  in  the  Center  for  Drug 
Evaluation  and  Research  dictionary  of  drug  names. 
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Vitamin  A  acetate 
Vitamin  A  palmitate 
Vitamin  E 
Wheat  germ 
Xanthan  gum 
Yeast 

The  agency  is  amending  21  CFR 
310.545  by  adding  new  paragraph  (a)(20) 
and  by  revising  paragraph  (d)  to 
estabhsh  that  certain  active  ingredients 
in  OTC  weight  control  drug  products  are 
not  generally  recognized  as  safe  and 
effective.  Any  drug  product  containing 
any  of  these  active  ingredients  and 
labeled  for  OTC  weight  control  use  will 
be  considered  nonmonograph  and 
misbranded  under  section  502  of  the  act 
(21  U.S.C.  352)  and  a  new  drug  under 
section  201(p)  of  the  act  (21  U.S.C. 
321(p])  for  which  an  approved 
application  under  section  505  of  the  act 
(21  U.S.C  355)  and  21  CFR  part  314  of 
the  regulations  is  required  for  marketing. 
As  an  alternative,  where  there  are 
adequate  data  establishing  general 
recognition  of  safety  and  effectiveness, 
such  data  may  be  submitted  in  a  citizen 
petition  to  amend  the  OTC  weight 
control  drug  products  monograph,  after 
it  is  Enalized,  to  include  any  of  the 
above  active  ingredients  in  OTC  weight 
control  drug  products.  (See  21  CFR 
10.30.)  Products  containing  such 
ingredients  may  not  be  marketed  while 
the  agency  is  evaluating  the  petition. 

Any  OTC  drug  product  containing  any 
of  the  above  ingredients  either  labeled 
or  intended  as  an  OTC  weight  control 
active  ingredient  that  is  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  February  8, 1991,  and  that  is  not 
the  subject  of  an  approved  appUcation 
will  be  in  violation  of  sections  502  and 
505  of  the  act  (21  U.S.C.  352  and  355) 
and.  therefore,  subject  to  regulatory 
action.  Further,  any  OTC  drug  product 
containing  an  ingredient  subject  to  this 
rulemaking  that  is  repackaged  or 
relabeled  after  February  8, 1991,  must  be 
in  compliance  with  the  rule  regardless  of 
the  date  the  product  was  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce. 
Manufacturers  are  encouraged  to 
comply  voluntarily  with  the  rule  at  the 
earliest  possible  date. 

One  comment  was  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (55  FR  45788 
at  45792).  The  issues  raised  by  this 
comment  are  discussed  in  comment  6 
above.  There  currently  are  two  other 
ingredients  being  considered  for 
monograph  status  that  manufacturers 
can  use  to  reformulate  affected 
products.  As  a  result  of  this  final  rule, 
manufacturers  may  need  to  reformulate 


some  products  prior  to  promulgation  of 
the  applicable  final  monograph. 
However,  there  will  be  no  additional 
costs  because  reformulation  would  be 
required,  in  any  event,  when  the  final 
monograph  is  published. 

Early  finalization  of  the 
nonmonograph  status  of  the  ingredients 
listed  in  this  notice  will  benefit  both 
consumers  and  manufacturers. 
Consumers  will  benefit  from  the  early 
removal  from  the  marketplace  of 
ingredients  for  which  safety  and 
effectiveness  have  not  been  established. 
This  will  result  in  a  direct  economic 
savings  to  consumers.  Most 
manufacturers  will  benefit  from  being 
able  to  use  alternative  ingredients  that 
have  been  recommended  by  the  Panel  as 
being  generally  recognized  as  safe  and 
effective,  without  incurring  additional 
expense  of  clinical  testing  for  these 
ingredients.  Based  on  the  above,  the 
agency  certifies  that  this  final  rule  will 
not  have  a  significant  economic  Impact 
on  a  substantial  number  of  small 
entities. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
iype  that  does  not  individually  or 
cumulatively  have  a  significant  e^ect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure,  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act, 
subchapter  D  of  Chapter  I  of  title  21  of 
the  Code  of  Federal  Regulations  is 
amended  in  part  310  as  follows: 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502,  503.  505. 
506,  507.  512-516,  520,  601(a),  701,  704.  705,  706 
of  tiie  Federal  Pood,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321,  331.  351,  352,  353,  355,  358.  357. 
360b-360f,  360),  361(a),  371.  374,  375.  376): 
sees.  215.  301.  302(a),  351,  354-360F  of  the 
Public  Health  Service  Act  (42  U.S.C.  216.  241. 
242(a),  262,  283t>-263n). 

2.  Section  310.545  is  amended  by 
adding  new  paragraph  (a)(20]  and  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  3iaS45    Drug  products  containing 
cartain  actlva  Ingrvdtonts  offer«d  over-tha- 
counter  (OTC)  for  certain  uses. 

(a)  *  •  • 


(20)  Weight  control  drug  products. 

Alcohol 

Alfalfa 

Alginic  acid 

Anise  oil 

Arginine 

Ascorbic  acid 

Bearberry 

Biotin 

Bone  marrow,  red 

Buchu 

Buchu,  potassium  extract 

Caffeine 

Caffeine  citrate 

Calcium 

Calcium  carbonate 

Calcium  caseinate 

Calcium  lactate 

Calcium  pantothenate 

Carboxymethylcellulose  sodium 

Carrageenan 

Cholecalcierol 

Choline 

Chondrus 

Citric  acid 

Cnicus  benedictus 

Copper 

Copper  gluconate 

Com  oil 

Com  syrup 

Com  silk,  potassium  extract 

Cupric  sulfate 

Cyanocobalamin  (vitamin  Bii) 

Cystine 

Dextrose 

Docusate  sodium 

Ergocalciferol 

Ferric  ammonium  citrate 

Ferric  pyrophosphate 

Ferrous  fumarate 

Ferrous  gluconate 

Ferrous  sulfate  (iron) 

Flax  seed 

Folic  acid 

Fmctose 

Guar  gum 

Histidine 

Hydrastis  canadensis 

Inositol 

Iodine 

Isoleucine 

Juniper,  potassium  extract 

Karaya  gum 

Kelp 

Lactose 

Lecithin 

Leucine 

Liver  concentrate 

Lysine 

Lysine  hydrochloride 

Magnesium 

Magnesium  oxide 

Malt 

Maltodextrin 

Manganese  citrate 

Mannitol 

Methionine 

Methylcelluiose 

Mono-  and  di-glycerides 

Niacinamide 

Organic  vegetables 

Pancreatin 

Pantothenic  acid 

Papain 

Papaya  enzymes 


Pepsin    i 

Phenacetin 

Phenylalanine 

Phosphorus 

Phytolacca 

Pineapple  enzymes 

Plantago  seed 

Potassium  citrate 

Pyridoxine  hydrochloride  (viti 

Riboflavin 

Rice  polishings 

Saccharin 

Sea  minerals 

Sesame  seed 

Sodium 

Sodium  bicarbonate 

Sodium  caseinate 

Sodium  chloride  (salt) 

Soybean  protein 

Soy  mea 
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(20)  Weight  control  drug  products. 

Alcohol 

Alfalfa 

Alginic  acid 

Anise  oil 

Arginine 

Ascorbic  acid 

Bearberry 

Biotin 

Bone  marrow,  red 

Buchu 

Buchu,  potassium  extract 

Caffeine 

Caffeine  citrate 

Calcium 

Calcium  carbonate 

Calcium  caseinate 

Calcium  lactate 

Calcium  pantothenate 

Carboxymethylcellulose  sodium 

Carrageenan 

Cholecalcierol 

Choline 

Chondrus 

Citric  acid 

Cnicus  benedictus 

Copper 

Copper  gluconate 

Com  oil 

Com  syrup 

Com  silk,  potassium  extract 

Cupric  sulfate 

Cyanocobalamin  (vitamin  Bii) 

Cystine 

Dextrose 

Docusate  sodium 

Ergocalciferol 

Ferric  ammonium  citrate 

Ferric  pyrophosphate 

Ferrous  fumarate 

Ferrous  gluconate 

Ferrous  sulfate  (iron) 

Flax  seed 

Folic  acid 

Fructose 

Guar  gum 

Histidine 

Hydrastis  canadensis 

Inositol 

Iodine 

Isoleucine 

]uniper.  potassium  extract 

Karaya  gum 

Kelp 

Lactose 

Lecithin 

Leucine 

Liver  concentrate 

Lysine 

Lysine  hydrochloride 

Magnesium 

Magnesium  oxide 

Malt 

Maltodextrin 

Manganese  citrate 

Mannitol 

Methionine 

Methylcellulose 

Mono-  and  di-glycerides 

Niacinamide 

Organic  vegetables 

Pancreatin 

Pantothenic  acid 

Papain 

Papaya  enzymes 


Pepsin 

Phenacetin 

Phenylalanine 

Phosphorus 

Phytolacca 

Pineapple  enzymes 

Plantago  seed 

Potassium  citrate 

Pyridoxine  hydrochloride  (vitamin  Bi) 

Riboflavin 

Rice  polishings 

Saccharin 

Sea  minerals 

Sesame  seed 

Sodium 

Sodium  bicarbonate 

Sodium  caseinate 

Sodium  chloride  (salt) 

Soybean  protein 

Soy  mea 


Sucrose 

Thiamine  hydrochloride  (vitamin  Bi) 

Thiamine  mononitrate  (vitamin  Bi 

mononitrate) 
Threonine 

Tricalcium  phosphate 
Tryptophan 
Tyrosine 

Uva  ursi,  potassium  extract 
Valine 
Vegetable 
Vitamin  A 
Vitamin  A  acetate 
Vitamin  A  palmitate 
Vitamin  E 
Wheat  germ 
Xanthan  gum 
Yeast 


(d)  Any  OTC  drug  product  that  is  not 
in  compliance  with  this  section  is 
subject  to  regulatory  action  if  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  specified  in  paragraphs 
(d)(l}  and  (d)(2)  of  this  section. 

(1)  May  7, 1991,  for  products  subject  to 
paragraphs  (a)(1)  through  (a)(19)  of  this 
section;  and 

(2)  February  8, 1991.  for  products 
subject  to  paragraph  (a)(20)  of  this 
section. 

Dated:  April  IS.  1991. 
David  A.  Kudw. 
Commissioner  of  Food  and  Druga. 
(FR  Doc  01-18756  Filed  6-7-91:  8:45  am] 
WUJNO  COM  41W-01-M 
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DEPARTMENT  OF  COMMERCE 
Intemattonal  Trade  Administration 
19  CFR  Part  356 
(Docket  No.  S1 141-1052] 
RIN  062S-AA33 

Panel  Rufe  Under  Article  1904  of  tlie 
U^-Canada  Free  Trade  Agreement 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 
ACTION:  Final  rule. 

summary:  Title  IV  of  the  United  States- 
Canada  Free-Trade  Implementation  Act 
of  1988.  Public  Law  No.  100-4-49. 102 
Stat.  1851  (1988)  ("the  FTA  Act"), 
establishes  procedures  for  review  by  a 
binational  panel  of  United  States 
antidumping  and  countervailing  duty 
fmal  determinations  involving  Canadian 
products  and  for  requesting  panel 
review  of  Canadian  antidumping  and 
countervailing  duty  final  determinations 
involving  products  of  the  United  States. 
Tide  IV  implements  chapter  19  of  the 
United  States-Canada  Free-Trade 
Agreement  ("Agreement").  As 
audtorized  by  section  405(d)  of  the  FTA 
Act.  an  interim-final  rule  was  published 
on  December  30. 1988  (53  FR  53232) 
requesting  comments  with  respect  to 
these  regulations.  These  regulations  are 
intended  to  implement  certain 
administrative  procedures  required  by 
Article  1904  of  the  Agreement  and  the 
FTA  Act  and  have  been  modified  in 
response  to  the  comments  received. 
EFFECTIVE  DATE:  August  8, 1991. 
FOR  FURTHER  IMF0RMAT10M  CONTACT 
Lisa  B.  Koteen.  Senior  Counsel  for  Trade 
Agreements,  or  Diane  M.  McDevitt. 
Attorney-Adviser,  room  B-099.  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street.  NW.. 
Washington.  DC  20230;  (202)  377-^285  or 
377-0834.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Administrative  Procedure  Act 

This  final  rule  is  exempt  from  all 
requirements  of  Section  553  of  die 
Administrative  Procedure  Act  (5  U.S.C. 
553).  including  notice  and  opportunity  to 
comment  and  a  delay  of  the  effective 
date  because  it  implements  Chapter  19 
of  the  Agreement  and  thus  relates  to  a 
foreign  affairs  function  of  the  United 
States. 

Executive  Order  12291 

Because  this  rule  concerns  a  foreign 
affairs  function  of  the  United  States,  it  is 
not  a  rule  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291.  and  it  is 


not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  Regulatory 
Impact  Analysis  was  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq).  The  collection  of  information 
contained  in  these  regulations  occur 
within  the  course  of  ongoing 
investigations  or  actions  initiated  prior 
to  the  determinations  that  are 
reviewable  by  binational  panels  under 
the  Agreement.  Thus  they  are  not 
covered  by  the  Paperwork  Reduction 
Act  See  5  CFR  1320.3(c). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  the  rule 
was  not  required  to  be  promulgated  as  a 
proposed  rule  before  issuance  as  a  final 
rule  by  Section  553  of  the 
Administrative  Procedure  Act  or  by  any 
other  law.  Accordingly,  neither  an  initial 
nor  final  Regulatory  Flexibility  Analysis, 
has  been  or  will  be  prepared. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612  (52  FR  41G85,  October  30, 1987). 

Background 

Some  of  the  amendments  to  the 
interim-final  rule  involve  the  correction 
of  typographical  errors  or  minor 
ministerial  corrections  that  do  not 
warrant  explanation.  Other  changes 
result  from  the  comments  received  in 
response  to  the  interim-final  rule  and 
request  for  comments  that  was 
published  on  December  30. 1988  (53  FR 
53232).  These  comments  and  the 
Department's  responses  to  them  are 
summarized  below. 

Section  356.2 

Note:  We  have  deleted  the  definition  of 
"Court"  because  the  only  reference  to  this 
term  in  {  358.4  has  been  deleted  in  the  final 
rule.  We  have  added  a  definition  for 
"privileged  infonnation"  tjecause  a  definition 
of  this  term  was  omitted  inadvertently  ^ra 
the  interim-final  rule. 

Section  356.3  (a)  and  (b) 

Note:  We  have  increased  the  number  of 
copies  of  a  Notice  of  Intent  to  Commence 
Judicial  Review  and  Request  for  Panel 
Review  that  are  filed  with  the  United  States 
or  Canadian  Secretary  to  meet  the 
Secretariat's  filing  needs.  In  addition,  we 
have  rearranged  paragraphs  (a)  and  (i>)  and 
have  addressed  the  two  documents 
separately  for  ease  of  reference.  Finally, 
rather  than  repeat  the  specific  filing  and 


service  requirements  in  this  section,  we  refer 
to  the  respective  sections  governing  the  time 
limits  fixed  for  filing  a  Notice  Of  Intent  to 
Commence  Judicial  Review  and  a  Request  for 
Panel  Review,  and  the  U.S.  Secretary's 
service  requirements  for  Requests  for  Panel 
Review  filed  with  the  Canadian  Secretary. 

Section  356.4 

Comment-  We  received  several 
comments  noting  the  confusion  that  the 
interim-final  rule  has  caused  among 
practitioners.  For  example,  paragraph 
(a)  repeated  the  service  requirements 
articulated  in  §  356.3.  In  addition,  some 
practitioners  were  listing  the  address  of 
the  party  to  the  proceeding  as  the 
service  address,  even  if  the  parly  to  the 
proceeding  had  counsel. 

Department  Position:  We  agree.  For 
ease  of  reference,  we  have  rearranged 
the  requirements  set  forth  in  §  356.4.  We 
have  deleted  the  service  requirements 
listed  in  paragraph  (a)  of  the  interim- 
final  rule  and  merely  cross-reference 
S  356.3  for  such  requirements  in 
paragraph  (c)  of  the  final  rule.  We  have 
revised  the  language  in  paragraph  (b)  of 
the  interim-final  rule  to  conform  with 
the  Article  1904  Panel  Rules,  as 
amended,  (54  FR  53165,  December  27. 
1989)  which  clarified  what  information 
was  required  in  a  Notice  of  Intent  to 
Commence  Judicial  Review.  In 
particular,  "service  address"  is  a 
defined  term.  If  the  party  to  the 
proceeding  is  represented  by  coimsel. 
the  service  address  is  the  address  of 
counsel;  otherwise,  the  service  address 
is  the  address  of  the  party  to  the 
proceeding. 

Section  356.5(a) 

Comment:  We  have  received  several 
comments  noting  that  paragraph  (a) 
erroneously  requires  that  a  Request  for 
Panel  Review  must  be  filed  with  the 
United  States  Secretary,  thus,  precluding 
the  parties  from  filing  a  Request  with  the 
Canadian  Secretary. 

Department  Position:  We  agree. 
Because  the  FTA  and  existing  Article 
1904  Panel  Rules  permit  the  filing  of  a 
Request  for  Panel  Review  with  either 
Secretary,  we  have  revised  the  language 
accordingly. 

Section  356.5(c) 

Comment:  We  received  several 
comments  noting  the  confusion  that  the 
interim-final  rule  has  caused  among 
practitioners.  For  example,  it  was 
unclear  under  paragraph  (c)  of  the 
interim-final  rule  whether  the  party  to 
the  proceeding  filing  a  Request  for  Panel 
Review  should  list  as  the  service 
address  counsel's  address  or  the  party's 
own  address. 


II  Federal  Regist 

Department  Position:  See  tl 
Department's  response  to  con 
S  356.4.     1 1 

Section  3S8.5fd} 

Note:  Because  {  356.5  of  the  int 
rule  made  no  reference  to  service 
requirements,  we  have  added  a  p 
the  final  rule  which  cross-referen 
appropriate  service  provision  in  | 

Section  356. 7  (b)  and  (c) 

Comment:  We  received  one 
recommending  that  S  356.7(b) 
conform  with  19  CFR  353.31  (( 
(e)(2)  and  355.31  (d)  and  (e)(2; 
Department's  antidumping  an 
coimtervailing  duty  regulatioi 
pertaining  to  the  submission  ( 
information  in  administrative 
proceedings.  The  comment  su 
the  latter  procedures  should  £ 
this  section  as  well  because  a 
under  this  section  is  filed  witl 
Department  as  part  of  an  adn 
proceeding  and  requires  a  res 
the  Department.  Likewise,  tht 
notes  that  {  356.7(c)  should  c( 
19  CFR  353.31(g)  and  355.31(g: 
the  requester  should  be  requu 
serve  a  copy  of  its  request  on 
interested  parties,  just  as  wit) 
document  filed  with  the  Depa 
requires  further  administrativ 

Department  Position:  We  a 
the  filing  and  service  reqiurer 
requests  to  determine  when  tl 
Canadian  Government  was  ir 
a  scope  determination  shoidd 
to  the  Department's  regulatioi 
pertaining  to  filings  made  dur 
administrative  proceeding.  W 
amended  the  interim-final  rul 
accordingly. 

Section  356.8(d)(1) 

Comment-  We  received  ont 
recommending  that  {  35e.8(d) 
conform  with  19  CFR  353.31  (( 
(e)(2)  and  355.31  (d)  and  (e)(2: 
Department's  antidumping  an 
countervailing  duty  regulatioi 
pertaining  to  the  submission  ( 
information  in  administrative 
proceedings.  The  comment  su 
the  latter  procedures  shotdd  ( 
this  secticKi  as  well  because  8 
under  this  section  is  filed  wit) 
Department  as  part  of  an  adn 
proceeding  and  requires  respi 
action  by  the  Department.  In 
several  parties  argue  that  the 
deadline  for  filing  a  Request  I 
Continued  Suspension  of  Liqt 
unfair  and  contrary  to  the  sta 

Department  Position:  Consi 
the  Department's  response  to 
on  S  356.7(b),  we  agree  that  d 
requirements  should  conform 
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service  requirements  in  this  section,  we  refer 
to  the  respective  sections  governing  the  time 
limits  fixed  for  filing  a  Notice  Of  Intent  to 
Commence  Judicial  Review  and  a  Request  for 
Panel  Review,  and  the  U.S.  Secretary's 
service  requirements  for  Requests  for  Panel 
Review  filed  with  the  Canadian  Secretary. 

Section  356.4 

Comment  We  received  several 
comments  noting  the  confusion  that  the 
interim-nnal  rule  has  caused  among 
practitioners.  For  example,  paragraph 
(a)  repeated  the  service  requirements 
articulated  in  %  356.3.  In  addition,  some 
practitioners  were  listing  the  address  of 
the  party  to  the  proceeding  as  the 
service  address,  even  if  the  parly  to  the 
proceeding  had  counsel. 

Department  Position:  We  agree.  For 
ease  of  reference,  we  have  rearranged 
the  requirements  set  forth  in  §  356.4.  We 
have  deleted  the  ser\'ice  requirements 
listed  in  paragraph  (a)  of  the  interim- 
final  rule  and  merely  cross-reference 
S  356.3  for  such  requirements  in 
paragraph  (c)  of  the  final  rule.  We  have 
revised  the  language  in  paragraph  (b)  of 
the  interim-final  rule  to  conform  with 
the  Article  1904  Panel  Rules,  as 
amended.  (54  FR  53165,  December  27. 
1989)  which  clarified  what  itiformation 
was  required  in  a  Notice  of  Intent  to 
Commence  Judicial  Review.  In 
particular,  "service  address"  is  a 
defined  term.  If  the  party  to  the 
proceeding  is  represented  by  counsel, 
the  service  address  is  the  address  of 
counsel;  otherwise,  the  service  address 
is  the  address  of  the  party  to  the 
proceeding. 

Section  356.5(a) 

Comment:  We  have  received  several 
comments  noting  that  paragraph  (a) 
erroneously  requires  that  a  Request  for 
Panel  Review  must.be  filed  with  the 
United  States  Secretary,  thus,  precluding 
the  parties  from  filing  a  Request  with  the 
Canadian  Secretary. 

Department  Position:  We  agree. 
Because  the  FTA  and  existing  Article 
1904  Panel  Rules  permit  the  filing  of  a 
Request  for  Panel  Review  with  either 
Secretary,  we  have  revised  the  language 
accordingly. 

Section  356.5(c) 

Comment:  We  received  several 
comments  noting  the  confusion  that  the 
interim-final  rule  has  caused  among 
practitioners.  For  example,  it  was 
unclear  under  paragraph  (c)  of  the 
interim-final  rule  whether  the  party  to 
the  proceeding  filing  a  Request  for  Panel 
Review  should  list  as  the  service 
address  counsel's  address  or  the  party's 
own  address. 


Department  Position:  See  the 
Department's  response  to  comments  on 
S  356.4. 

Section  3S6.5fd) 

NotK  B«cauM  {  356.5  of  the  intetioi-fiiMi 
rule  made  no  reference  to  service 
requirements,  we  have  added  a  provision  to 
the  final  rule  which  cross-references  the 
appropriate  service  provision  in  I  356.3. 

SecUon  358. 7  (b)  and  (c) 

Comment:  We  received  one  comment 
recommending  that  §  356.7(b)  should 
conform  with  19  CFR  353,31  (d)  and 
(e)(2)  and  355.31  (d)  and  (eM2),  the 
Department's  antidumping  and 
countervailing  duty  regulations 
pertaining  to  the  submission  of  factual 
information  in  administrative 
proceedings.  The  comment  suggests  that 
the  latter  procedures  should  apply  to 
this  section  as  well  because  a  request 
under  this  section  is  filed  with  the 
Department  as  part  of  an  administrative 
proceeding  and  requires  a  response  from 
the  Department.  Likewise,  the  comment 
notes  that  {  356.7(c)  should  conform  to 
19  CFR  353.31(g)  and  355.31(g)  because 
the  requester  should  be  required  to 
serve  a  copy  of  its  request  on  the 
interested  parties,  just  as  with  any  other 
document  filed  with  the  Department  that 
requires  further  administrative  action. 

Department  Position:  We  agree  that 
the  filing  and  service  requirements  for 
requests  to  determine  when  the 
Canadian  Government  was  informed  of 
a  scope  determination  should  conform 
to  the  Department's  regulations 
pertaining  to  filings  made  during  an 
administrative  proceeding.  We  have 
amended  the  interim-final  rule 
accordingly. 

Section  356.8(d)(1) 

Comment:  We  received  one  comment 
recommending  that  {  356.8(d)(1)  should 
conform  vdth  19  CFR  353J1  (d)  and 
(e)(2)  and  356.31  (d)  and  (e)(2).  the 
Department's  antidumping  and 
countervailing  duty  regulations 
pertaining  to  the  submission  of  factual 
information  in  administrative 
proceedings.  The  comment  suggests  that 
the  latter  procedures  should  apply  to 
this  section  as  well  because  a  request 
under  this  section  is  filed  with  the 
Department  as  part  of  an  administrative 
proceeding  and  requires  responsive 
action  by  the  Department.  In  addition, 
several  parties  argue  that  the  ten-day 
deadline  for  filing  a  Request  for 
Continued  Suspension  of  Liquidation  is 
unfair  and  contrary  to  the  statute. 

Department  Position:  Consistent  with 
the  Department's  resporise  to  comments 
on  S  356.7(b).  we  agree  that  the  filing 
requirements  should  conform  to  those 


for  administrative  proceedings  under 
\\  353  and  355.  and  have  made  the 
necessary  changes.  With  respect  to  the 
ten-day  deadlme  for  filing  a  Request  for 
Continued  Suspension  of  Liquidation, 
we  agree  that  the  interim-final  rule  is 
unnecessarily  strict.  The  formulation  in 
the  interim-final  rule  reflected  the 
reasonable  interpretation  of  the  statute 
that  the  Department  cannrtt  continae  the 
suspension  of  liquidation  if  the 
suspension  has  already  been  bfted. 
Nevertheless,  this  interpretation  may  be 
unduly  technical.  The  chance  that  some 
entries  might  have  been  liquidated 
should  not  act  as  a  prohibition  agahist 
requesting  suspension  generally.  A  party 
may  make  such  a  request  whenever  it 
wishes  but  the  party  must  realize  that  ia 
does  so  at  its  own  peril. 

Section  356.9(f) 

Note:  In  ths  final  rule  we  have  added  to  the 
list  of  persons  eligible  to  receive  arxess  to 
business  proprietary  infbnnation  in  the 
administrative  record  those  officials  of  the 
Canadian  Government  who  are  designated  to 
determine  whether  to  seek  an  extraordinary 
challenge  committee.  This  addition  conforms 
to  the  amendments  to  section  777(d]  of  the 
Tariff  Act  of  1930  that  were  enacted  in 
section  134(a)(4)(B)(iv)  of  the  Customs  and 
Trade  Act  of  19B0.  Public  Law  No.  380  (1990). 
Comparable  conforming  changes  have  been 
made  to  paragraphs  356.10  (b)(Z]  and  (c). 

Section  356.10(b)(1) 

Not*:  We  note  in  the  final  rule  that  the 
Department  has  adopted  application  forms 
for  the  disclosure  of  proprietary  information 
and  provide  information  regarding  the 
availalnlity  of  such  forms.  We  further  note 
that  such  forms  may  be  amended  from  time 
to  time. 

Section  356.10(b)(2) 

Comment  We  have  received 
comments  regarding  the  deadline  for  the 
submission  of  protective  order 
applications  for  counsel  aiul 
professionals  described  in  S  356.9(b). 
The  comments  note  diat  the  interim- 
final  rule  incorrectly  requires  counsel 
and  professionals  to  file  their 
applications  at  the  same  time  that  they 
file  their  complaint  or  notice  of 
appearance  in  order  for  the  Department 
to  consider  their  applications  timely 
filed. 

Department  Position:  We  agree.  Thus, 
we  have  clarified  the  timing  of 
applications  on  behalf  of  counsel  and 
professionals  by  providing  that  persons 
described  in  {  356.9(b)  may  file  their 
applications  at  the  satne  time  that  they 
file  their  complaint  or  notice  of 
appearance  or  any  time  thereafter.  We 
have  also  amended  the  timing  of 
applications  for  the  Secretariat  staff  and 
now  require  the  staff  to  file  their 
applications  immediately  upon  aasuming 


their  official  duties  because  they  need 
access  to  proprietary  information  as 
soon  as  practicable  in  order  for  these 
individuals  to  afford  the  efficient, 
prompt  service  contemplated  under  the 
FTA. 

Section  356. 10(b)(3) 

Note:  We  have  rearranged  and  renumbered 
subsections  (i).  (ii).  and  (iii)  and  have  added 

subsection  (iv)  to  prtrvide  clearer  goidanca 
with  respect  to  the  filing  and  service 
requirements  governing  protective  order 
applications  for  the  release  of  proprietary 
information. 

Section  356.10(b)(3)(i) 

Comment  We  have  received  one 
comment  suggesting  that  the  processing 
of  protective  orders  for  persons 
described  under  §  356.9(a]  (panelists, 
extraordinary  challenge  committee 
members  and  assistants),  would  proceed 
much  smoother  if  the  Department  only 
required  these  persons  to  subioit  their 
completed  applications  to  the  United 
States  Secretary  for  handling. 

Department  Position:  We  agree.  In 
order  to  further  assist  panelists, 
extraordinary  challenge  committee 
memt>er8  and  assistants,  the  final  rule 
requires  these  persons  to  submit  the 
completed  original  apphcation  only  to 
the  United  States  Secretary.  The  United 
States  Secretary,  in  turn,  shall  file  the 
original  plus  six  copies  along  with  an 
appropriate  letter  of  transmittal  with  the 
competent  investigating  authority. 

Section  3S6.10(b)(3Mii) 

Comment  We  received  one  comment 
recommending  that  $  356.10(b)(3)(ii) 
should  conform  with  19  CFR  353J1  (d) 
and  [e)(2)  and  19  CFR  355-31  (d)  and 
(e)|2].  the  Department's  antidumping 
and  countervailing  duty  regulations 
pertain-.og  to  the  submission  of  factual 
information  in  administrative 
procredings.  The  comment  notes  that 
these  procedures  should  apply  here  as 
well  because  a  request  under  this 
section  is  filed  with  the  Oepertment  and 
requires  further  admkiietntive 
pror.ifNSisg. 

Department  Position:  We  agree. 
Because  a  request  under  this  section  is 
filed  with  the  Department  and  requires 
further  administrative  processing,  the 
final  rule  requires  the  applicants  to  file 
the  appropriate  number  of  copies  and  a 
letter  of  transmittal  in  conformity  with 
other  administrative  filings.  It  is  hoped 
through  this  change  that  the  Department 
will  be  able  to  process  these 
applicatioiu  in  a  more  efficient, 
expeditious  manner. 


37804         Federal  Register  /  Vol.  56.  No.  153  /  Thursday.  August  6.  1991  /  Rules  and  Regulations 


Federal  Regj 


Section  356.10(b)(3)(iv) 

Note:  In  order  to  eliminate  the  repetitious 
lilting  of  the  specific  methods  of  service 
required  under  the  FT  A,  we  have  cross- 
referenced  i  35e.3(c)-{e).  the  general 
proNisiofl  regarding  the  service  of  documents 
in  a  binational  panel  proceeding. 

Section  356.10(c)(1)  (ii)  and  (Hi) 

Note:  In  order  to  further  assist  the  members 
and  staR  of  binational  panels  and 
extraordinary  challenge  committees  in  the 
release  of  proprietary  information  pursuant  to 
protective  order,  the  final  rule  merely 
requires  that  these  applicants  submit  one 
copy  of  the  Department's  protective  order  to 
the  United  States  SecreUry.  The  United 
States  Secretary,  in  turn,  will  transmit  a  copy 
of  the  countersigned  order  (panelists  only)  to 
the  Department  and  make  the  appropriate 
copies  for  the  United  States  and  the 
Canadian  Secretariat  Rles. 

Section  356.10(d)  (1)  and  (2) 

Comment  We  received  several 
comments  that  this  section  is  unclear 
with  respect  to  the  Department's  timing 
of  decisions  on  apphcations  fi{ed  by 
counsel  or  professionals.  For  example. 
S  356.10(d)(1)  of  the  interim-final  rule  led 
the  reader  to  believe  that  the 
Department's  decision  would  be 
rendered  on  the  tenth  day  following  the 
rUing  of  the  application. 

Department  Position:  We  agree.  In 
order  to  eliminate  the  noted  confusion, 
we,  have  clarified  the  First  paragraph  to 
read  that  the  Department's  decision  will 
not  be  made  until  at  least  the  tenth  day 
following  the  request  In  addition,  we 
have  added  a  paragraph  to  this  section 
and  have  renumbered  the  remaining 
paragraphs  in  order  to  further  clari^ 
when  the  Department  will  normally 
render  decisions  on  applications  Tiled  by 
counsel  and  professionals  and  to  bring 
this  section  into  conformity  with  19  CFR 
353.34(b)(5)  and  355.34(b)(5).  the 
Department's  antidumping  and 
countervailing  duty  regulations  dealing 
with  the  disclosure  of  proprietary 
information  under  protective  order. 
Thus,  barring  any  objection, 
§  356.10(d)(2)  of  the  final  rule  requires 
the  Department  normally  to  render  a 
decision  to  approve  or  deny  an 
application  for  protective  order  within 
fourteen  days.  Where  an  objection  has 
been  filed,  the  Department  normally  will 
render  a  decision  within  30  days.  With 
respect  to  service  requirements,  we  have 
merely  cross-referenced  S  356.3(c)-{e)  in 
subparagraph  (1)  of  the  final  rule,  radier 
than  repeat  the  methods  of  service 
required  pursuant  to  this  rule. 

Section  356.10(d)  (3)  and  (4) 

Note:  We  have  eliminated  the  requirement 
w  these  paragraphs  that  the  Department 
serve  the  submitter  of  proprietary 


information  with  a  copy  of  the  protective 
order  or  denial  letter.  Because  the  recipient  of 
a  protective  order  is  required  under 
S  3S0.10(d)(5)  to  serve  a  copy  of  the 
protective  order  on  all  participants  in  the 
panel  review,  the  former  service  requirement 
resulted  in  unnecessary,  duplicated  service. 

Section  356 10(d)(5) 

See  the  above  Comment  and 
Department  Position  pertaining  to 
5  3S6.10(b)(3Kiv). 

Section  356.10(e) 

Note:  We  have  relettered  this  subsection  to 
correct  a  previous  lettering  error  [e.g..  no 
paragraph  (e)  in  the  Interira-Rnal  rule].  In 
addition,  we  have  changed  the  temiinology  in 
this  section  from  "motion"  to  "notification"  to 
more  accurately  characterize  the  action  taken 
before  the  Department 

Section  356.11(a) 

See  the  above  Comment  and 
Department  Position  pertaining  to 
S  356.10(b)(3)(i). 

Section  356.11(a)(3) 

See  Note  pertaiiung  to  \  356.9(f)- 
Section  356.11(b)(1) 

See  Note  pertaining  to  §  356.10(b)(1). 
Section  356.11(b)(2)(i) 

Comment  We  have  received  a  few 
comments  noting  the  confusion  in  this 
section  because  under  the  interim-final 
rule,  it  appeared  that  the  persons  listed 
in  category  (C)  were  already  covered  in 
category  (B).  In  addition,  the  interim- 
final  rule  inadvertenUy  failed  to  include 
mention  of  the  staff  of  extraordinary 
challenge  committee  members. 

Department  Position:  We  agree. 
Accordingly,  in  the  final  rule,  we  have 
eliminated  the  specific  reference  to 
officials  of  the  United  States 
Government  appointed  by  the  United 
States  Trade  Representative  and  have 
included  persons  retained  or  employed 
by  an  extraordinary  challenge 
committee  member. 

Section  356.11(b)(2)(iv) 

Note:  We  have  renumbered  this  paragraph 
in  the  fmal  rule  (paragraph  (3)  in  the  Interim- 
Hnal  rule)  and  have  made  the  appropriate 
changes  so  that  this  paragraph  conforms 
grammatically  with  paragraphs  (i),  (ii),  and 
(iii). 

Section  356.11(d)(2) 

See  the  Department's  Note  regarding 
\  356.10(c)(1)  (ii)  and  (iii). 

Section  356.11(e) 

Note:  We  have  changed  the  terminology  in 
this  section  from  "motion"  to  "notification"  to 
more  accurately  reflect  the  action  taken 
before  the  Department 


Section  356.27(e) 

Comment  We  received  a  comment 
that  the  interim-final  rule  was  unclear 
concerning  the  United  States 
Government's  handling  of  violations  of 
Canadian  disclosure  undertakings. 

Department  Position:  We  agree.  We 
have  clarified  this  provision  in  the  final 
rule,  noting  that  a  final  decision  made  in 
the  United  States  in  conjunction  with  a 
charge  by  an  authorized  agency  of 
Canada  will  be  forwarded  to  the 
Secretariat  for  transmittal  to  that  agency 
for  publication. 

List  of  Subjects  in  19  CFR  Part  356 

Antidumping,  Canada,  Countervailing 
Duty,  Imports,  Judicial  Review,  Trade 
Agreements. 

Dated:  July  1. 1991. 
|.  Michael  Fairen, 

Under  Secretary  for  International  Trade. 

For  the  reasons  set  forth  in  the 
preamble,  19  CFR  part  356  is  revised  to 
read  as  follows: 

PART  356— PROCEDURES  AND  RULES 
FOR  IMPLEMENTING  ARTICLE  1904 
OF  THE  UNITED  STATES-CANADA 
FREE-TRADE  AGREEMENT 

Subpart  A— Scop*  and  Definitions 

356.1  Scope. 

356.2  Definitions. 

Subpart  B— Procedures  tor  CommenORg 
Review  of  Final  Determinations 

356.3  Filing  and  Service  Requirements. 

356  4    Notice  of  Intent  to  Commence  {udicial 
Review. 

356.5  Request  For  Panel  Review. 

356.6  Receipt  of  Notice  of  Scope 
Determinations  by  the  Government  of 
Canada. 

356.7  Request  to  Determine  When  the 
Goverrmient  of  Canada  Received  Notice 
of  a  Scope  Determination. 

356.8  Continued  Suspension  of  LiquidaUon. 

Subpart  C— Proprietary  and  Privileged 
Information 

3569    Persons  Authorized  to  Receive 
Proprietary  Information. 

356.10  Procedures  for  Obtaining  Access  to 
Proprietary  Information. 

356.11  Procedures  for  Obtaining  Access  to 
Privileged  Information. 

Subpart  D— Violation  of  a  Protectee  Order 
or  a  Disclosure  Undertaking 

356.12  Sanctions  for  Violation  of  a 
Protective  Order  or  Disclosure 
Undertaking. 

356.13  Suspension  of  Rules. 

356.14  Report  of  Violation  and  Investigation. 

356.15  Initiation  of  Proceedings. 

356.16  Charging  Letter. 

356.17  Request  to  Charge. 

356.18  Interim  Sanctions. 

356.19  Request  for  a  Hearing. 


356.20 

Discovery. 

356.21 

Subpoenas. 

356.22 

Prehearing  Conferenci 

356.23 

Hearing. 

356.24 

Proceeding  Without  a 

356.25 

Witnesses. 

356.26 

Initial  Decision. 

356.27 

Final  Decision. 

356.28 

Reconsideration. 

356.29 

Confidentiality. 

356.30 

Sanctions  for  Violatia 

Protective  Order  for  Privil 

Information. 

Authority:  19  U.S.C.  ISiea  a 

Subpart  A— Scope  and  D« 

5356.1  Scop*. 

This  part  sets  forth  proc* 
rules  for  the  implementatio 
1904  of  the  United  States-C 
Trade  Agreement  under  th( 
1930,  as  amended  by  tide  I 
United  States-Canada  Free 
Agreement  Implementatior 
("FTA  Act")  (19  U.S.C.  151i 
1677f(d)). 

9356.2  Definitions. 

For  purposes  of  this  part 

(a)  Act  means  the  Tariff 
as  amended; 

(b)  Administrative  law  ji 
the  person  appointed  unde 
3105  who  presides  over  the 
evidence  as  provided  by  S 

(c)  Affected  party  meanc 
against  whom  sanctions  ht 
proposed  for  alleged  violal 
protective  order  or  disclosi 
undertaking  but  who  is  nol 
party; 

(d)  Agreement  means  th( 
Agreement  between  Cana( 
United  States  of  America  ( 
between  the  Government  c 
the  Government  of  the  Uni 
America,  which  took  effec 
1989; 

(e)  APO  Sanctions  Boon 
Administrative  Protective 
Sanctions  Board; 

(f)  Authorized  agency  of 
means  any  Canadian  gove 
agency  that  is  authorized  I 
law  to  request  the  Departo 
proceedings  to  impose  san 
alleged  violation  of  a  disci 
undertaking; 

(g)  Binational  panel  met 
binational  panel  establisht 
annex  1901.2  to  chapter  19 
Agreement  for  the  purpose 
a  final  determination: 

(h)  Canadian  Secretary 
Secretary  of  the  Canadian 
Secretariat  and  includes  a 
authorized  to  act  on  behal 
Secretary; 

(i)  Charged  party  means 
is  charged  by  the  Deputy  I 
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Section  356.27(e) 

Comment:  We  received  a  comment 
that  the  interim-final  rule  was  unclear 
concerning  the  United  States 
Government's  handling  of  violations  of 
Canadian  disclosure  undertakings. 

Department  Position:  We  agree.  We 
have  clarified  this  provision  in  the  final 
rule,  noting  that  a  Hnal  decision  made  In 
the  United  States  in  conjunction  with  a 
charge  by  an  authorized  agency  of 
Canada  will  be  forwarded  to  the 
Secretariat  for  transmittal  to  that  agency 
for  publication. 

List  of  SubjecU  in  19  CFR  Part  356 

Antidumping,  Canada.  Countervailing 
Duty,  Imports.  Judicial  Review.  Trade 
Agreements. 

Dated:  July  1. 1991. 
|.  Michael  Fairan, 

Under  Secretary  for  International  Trade. 

For  the  reasons  set  forth  in  the 
preamble.  19  CFR  part  356  Is  revised  to 
read  as  follows: 

PART  356— PROCEDURES  AND  RULES 
FOR  IMPLEMENTING  ARTICLE  1904 
OF  THE  UNITED  STATES-CANADA 
FREE-TRADE  AGREEMENT 

Sutipart  A— Scop*  and  Definitions 

356.1  Scope. 

356.2  Definitions. 

Subpart  B — Procedures  for  ConunendRg 
Review  of  Final  Determinations 

356.3  Filing  and  Service  Requirements. 

356  4    Notice  of  Intent  to  Commence  {udicial 

Review. 
356.3    Request  For  Panel  Review. 
356.8    Receipt  of  Notice  of  Scope 

Determinations  by  the  Government  of 

Canada. 
356-7    Request  to  Determine  When  the 

Government  of  Canada  Received  Notice 

of  a  Scope  Determination. 
356.8    Continued  Suspension  of  Liquidation. 

Sut>part  C — Proprietary  and  Prfyileged 
Information 

3569    Persons  Authorized  to  Receive 
Proprietary  Information. 

356.10  Procedures  for  Obtaining  Access  to 
Proprietary  Information. 

356.11  Procedures  for  Obtaining  Access  to 
Privileged  Information. 

Subpart  D— Violation  of  a  Protective  Order 
or  a  Disclosure  Undertaking 

356.12  Sanctions  for  Violation  of  a 
Protective  Order  or  Disclosure 
Undertaking. 

356.13  Suspension  of  Rules. 

356.14  Report  of  Violation  and  Investigation. 

356.15  Initiation  of  Proceedings. 
356.18    Charging  Letter. 

356.17  Request  to  Charge. 

356.18  Interim  Sanctions. 

356.19  Request  for  a  Hearing. 


358.20  Discovery.  , 

358.21  Subpoenas. 

356.22  Prehearing  Conference. 

356.23  Hearing. 

358.24  Proceeding  Without  a  Hearing. 

356.25  Witnesses. 

358.26  Initial  Decision. 

358.27  Pinal  Decision. 

358.28  Reconsideration. 

356.29  Confldentiality. 

356.30  Sanctions  for  Violations  of  a 
Protective  Order  for  Privileged 
Information. 

Authority.  19  U.S.C.  ISlda  and  ie77f(d]. 

Subpart  A— Scope  and  Deflnttlorta 

§356.1    Scope. 

This  part  sets  forth  procedures  and 
rules  for  the  implementation  of  Article 
1904  of  the  United  States-Canada  Free- 
Trade  Agreement  under  the  Tari^  Act  of 
1930.  as  amended  by  title  IV  of  the 
United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988 
("FTA  Act")  (19  U.S.C.  1516a  and 
1677f(d)). 

S  356.2    Definitions. 
For  purposes  of  this  part: 

(a)  Act  means  the  Tariff  Act  of  1930. 
as  amended; 

(b)  Administrative  law  judge  means 
the  person  appointed  under  5  U.S.C. 
3105  who  presides  over  the  taking  of 
evidence  as  provided  by  Subpart  D; 

(c)  Affected  party  means  a  person 
against  whom  sanctions  have  been 
proposed  for  alleged  violation  of  a 
protective  order  or  disclosiu^ 
undertaking  but  who  is  not  a  charged 
party, 

(d)  Agreement  means  the  Free-Trade 
Agreement  between  Canada  and  the 
United  States  of  America  entered  into 
between  the  Government  of  Canada  and 
the  Government  of  the  United  States  of 
America,  which  took  effect  on  January  1, 
1989; 

(e)  APO  Sanctions  Board  means  the 
Administrative  Protective  Order 
Sanctions  Board; 

(f)  Authorized  agency  of  Canada 
means  any  Canadian  government 
agency  that  is  authorized  by  Canadian 
law  to  request  the  Department  to  initiate 
proceedings  to  impose  sanctions  for  an 
alleged  violation  of  a  disclosure 
undertaking; 

(g)  Binational  panel  means  a 
binational  panel  established  pursuant  to 
annex  1901.2  to  chapter  19  of  the 
Agreement  for  the  purpose  of  reviewing 
a  final  determination; 

(h)  Canadian  Secretary  means  the 
Secretary  of  the  Canadian  section  of  the 
Secretariat  and  includes  any  person 
authorized  to  act  on  behalf  of  the 
Secretary; 

(i)  Charged  party  means  a  person  who 
is  charged  by  the  Deputy  Under 


Secretary  with  violating  a  protective 
order  or  an  undertaking; 

(j)  Chief  Counsel  means  the  Chief 
Counsel  for  Import  Administration,  U.S. 
Department  of  Commerce,  or  designee; 

(k)  Competent  investigating  authority 
means  the  agency  of  a  government  that 
issued  the  final  determination  at  issue, 
which  may  be: 

(1)  in  the  case  of  Canada, 

(i)  the  Deputy  Minister  of  National 
Revenue  for  Customs  and  Excise  as 
defined  in  the  Special  Import  Measures 
Act,  or  his  successor,  or 

(ii)  the  Canadian  International  Trade 
Tribunal  or  its  successor,  and 

(2)  in  the  case  of  the  United  States, 
(i)  the  International  Trade 

Administration  of  the  United  States 
Department  of  Commerce,  or  its 
successor,  or 

(ii)  the  United  States  International 
Trade  Commission,  or  its  successor 

(1)  Date  of  service  means,  for  purposes 
of  Subpart  C  only,  the  day  a  document  is 
deposited  in  the  mail  or  delivered  in 
person; 

(m)  Days  means  calendar  days, 
except  that  a  deadline  which  falls  on  a 
weekend  or  holiday  shall  be  extended  to 
the  next  working  day; 

(n)  Department  means  the  U.S. 
Department  of  Commerce; 

(o)  Deputy  Under  Secretary  means  the 
Deputy  Under  Secretary  for 
International  Trade,  U.S.  Department  of 
Commerce; 

(p)  Director  means  an  O^ice  Director 
under  the  Deputy  Assistant  Secretary 
for  Investigations.  U.S.  Department  of 
Commerce,  or  designee,  if  the  panel 
review  is  of  a  final  determination  by  the 
Department  under  section  751  of  the 
Act,  or  an  Office  Director  under  the 
Deputy  Assistant  Secretary  for 
Compliance,  or  designee,  if  the  panel 
review  is  of  a  final  determination  by  the 
Department  imder  section  705(a]  or 
735(a)  of  the  Act; 

(q)  Disclosure  undertaking  means  the 
Canadian  mechanism  for  protecting 
proprietary  or  privileged  information 
during  proceedings  pursuant  to  Article 
1904  of  the  Agreement,  as  prescribed  by 
S  77.21(2)  of  Ae  Special  Import 
Measures  Act; 

(r)  Extraordinary  challenge  committee 
means  the  committee  established 
pursuant  to  section  407  of  the  FTA  Act 
to  review  decisions  of  a  panel  or 
conduct  of  a  panelist; 

(s)  Final  determination  has  the 
meaning  assigned  to  the  term  "final 
determination"  by  Article  1911  of  the 
Agreement  and  includes  a  Canadian 
definitive  decision  within  the  meaning 
of  S  77.1(1)  of  the  Special  Import 
Measures  Act; 


(t)  Lesser-included  sanction  means  a 
sanction  of  the  same  type  but  of  more 
limited  scope  than  the  proposed 
sanction  for  violation  of  a  protective 
order  or  disclosure  undertaking;  thus,  a 
one-year  bar  on  representation  before 
the  Department  is  a  lesser-included 
sanction  of  a  proposed  seven-year  ban 

(u)  Panel  review  means  review  of  a 
final  determination  pursuant  to  chapter 
19  of  the  Agreement; 

(v)  Party  to  the  proceeding  means  a 
person  that  would  be  entiUed,  under 
section  516 A  of  the  Act,  to  commence 
proceedings  for  judicial  review  of  a  final 
determination; 

(w)  Participant  means  a  party  to  the 
proceeding  that  files  a  Complaint  or  a 
Notice  of  Appearance  in  a  panel  review, 
or  the  Department; 

(x)  Parties  means,  in  an  action  under 
subpart  D,  the  Department  and  the 
charged  party  or  affected  party; 

(y)  Person  means,  an  individual, 
partnership,  corporation,  association, 
organization,  or  other  entity; 

(z)  Privileged  information  means 

(1)  With  respect  to  a  panel  review  of  a 
final  determination  made  in  the  United 
States,  information  of  the  investigating 
authority  that  is  subject  to  the  attorney- 
client,  attorney  work  product  or 
government  deliberative  process 
privilege  under  the  laws  of  the  United 
States  and  with  respect  to  which  the 
privilege  has  not  been  waived,  and; 

(2)  With  respect  to  a  panel  review  of  a 
final  determination  made  in  Canada, 
information  of  the  Government  of 
Canada  that  is  subject  to  the  sohcitor- 
client  privilege  under  the  laws  of 
Canada  or  that  constitutes  part  of  the 
deliberative  process  with  respect  to  the 
final  determination  and  with  respect  to 
which  the  privilege  has  not  been 
waived. 

(aa)  Proprietary  information  means 
information  the  disclosure  of  which  the 
Department  has  decided  is  limited  under 
the  procedures  adopted  pursuant  to 
Article  1904.14  of  the  Agj^ement, 
including  business  or  trade  secrets; 
production  costs:  terms  of  sale;  prices  of 
individual  sales,  likely  sales,  or  offers: 
names  of  customers,  distributors,  or 
suppliers;  exact  amounts  of  the 
subsidies  received  and  used  by  a 
person;  names  of  particular  persons 
from  whom  proprietary  information  was 
obtained;  and  any  other  business 
information  the  release  of  which  to  the 
public  would  cause  substantial  harm  to 
the  competitive  position  of  the 
submitter  or  information  the  disclosure 
of  which  an  authorized  agency  of 
Canada  has  decided  is  limited  under  the 
procedures  adopted  ptuvuant  to  Article 
1904.14  of  the  Agreement; 
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(bb)  Protective  order  means  an 
administrative  protective  order  issued 
by  the  Department  under  19  CFR 
356.10(c)(1).  350.10(c)(2).  356.10(d)(2)  or 
356.11(c)(1); 

(cc)  Scope  determination  means  a 
determination  by  the  Department, 
reviewable  under  section 
516A(aM2)(B)(vi)  of  the  Act  as  to 
whether  a  particular  type  of 
merchandise  is  within  the  class  or  kind 
of  merchandise  described  in  an  existing 
finding  of  dumping  or  an  antidumping  or 
countervailing  duty  order  covering 
Canadian  merchandise; 

(dd)  Secretariat  means  the  Secretariat 
established  pursuant  to  Article  1909  of 
the  Agreement  and  includes  the 
Secretariat  sections  located  in  both 
Canada  and  the  United  States: 

(ee)  Service  address  means  the 
facsimile  number,  if  any,  and  address 
set  out  by  a  party  to  the  proceeding  as 
the  address  of  counsel  at  which  the 
party  may  be  served,  or.  where  the  party 
is  not  represented  by  counsel,  the 
facsimile  number,  if  any,  and  address  of 
the  party; 

(ff)  Service  list  means,  with  respect  to 
a  panel  review. 

(1)  Where  the  final  determination  was 
made  in  the  United  States,  the  list 
maintained  by  the  competent 
investigating  authority  of  parties  to  the 
proceeding  leading  to  the  final 
determination,  and 

(2)  Where  the  final  determination  was 
made  in  Canada,  the  list  of  persons  to 
whom  notice  of  the  final  determination 
was  sent  by  the  Deputy  Minister  or  the 
list  of  persons  that  appeared  in  the 
proceedings  before  the  Tribunal,  as  the 
case  may  be; 

(gg)  Under  Secretary  means  the  Under 
Secretary  for  International  Trade,  U.S. 
Department  of  Commerce,  or  designee; 

(hh)  United  States  Secretary  meana 
the  Secretary  of  the  United  States 
section  of  the  Secretariat  and  includes 
any  person  authorized  to  act  on  behalf 
of  the  Secretary. 

Subpart  B — ProcedurM  for 
Conwnencing  Review  of  Final 
Determinations 

§as«.3    FlUng  and  service  requlrmiMfrts. 

(a)  Notice  of  Intent  to  Commence 
Judicial  Review.  Where  a  party  to  the 
proceeding  intends  to  commence 
judicial  review  of  a  final  determinatioa, 
the  party  shall  serve  an  original  and  8 
copies  of  the  Notice  of  Intent  to 
Commence  Judicial  Review  on  the 
United  States  Secretary  or  the  Canadian 
Secretary  during  normal  business  hours 
of  the  Secretariat  and  within  the  time 
limiU  established  in  i  36e.4(b).  The 
party  shall  serve  the  Notice  on  all  other 


parties  to  the  proceeding  and  the 
competent  investigating  authority  in 
accordance  with  paragraph  (c)  of  this 
section. 

(b)  Request  for  Panel  Review.  Where 
a  party  to  the  proceeding  seeks  panel 
review  of  a  final  determination  by  filing 
a  Request  for  Panel  Review  with  the 
United  States  Secretary,  the  party  shall 
file  an  original  and  8  copies  of  the 
Request  for  Panel  Review  during  the 
normal  business  hours  of  the  Secretariat 
and  within  the  time  limits  established  in 
S  356.5(a).  The  party  shall  serve  the 
Request  on  all  other  parties  to  the 
proceeding  and  the  competent 
investigating  authority,  except  where 
the  document  is  required  to  be  served  by 
the  United  States  Secretary,  as  provided 
in  S  356.5(e). 

(c)  Service  of  a  document  on  a  party 
to  the  proceeding  may  be  effected  in  the 
following  manner 

(1)  By  delivering  a  copy  of  the 
document  to  the  service  address  of  the 
party  to  the  proceeding,  as  defined  in 

§  356.2(ee): 

(2)  By  sending  a  copy  of  the  document 
to  the  service  address  of  the  party  to  the 
proceeding,  as  defined  in  S  356.2(ee)  by 
facsimile  transmission  or  an  expedited 
dehvery  courier  or  mail  service,  such  as 
express  mail;  or 

(3)  By  personal  service  on  the  party  to 
the  proceeding. 

(d)  Service  of  a  document  on  the 
competent  investigating  authority  may 
be  effected  in  any  manner  provided  in 
paragraph  (c)  of  this  section,  when  made 
on  the  General  Counsel  of  the  competent 
investigating  authority. 

(e)  A  certificate  of  service  or 
certificate  of  receipt  shall  appear  on.  or 
be  affixed  to,  the  documents  referred  to 
in  paragraphs  (a)  and  (b)  of  this  section. 

(f)  Where  a  Notice  of  Intent  to 
Commence  Judicial  Review  or  a  Request 
for  Panel  Review  is  served  by  an 
expedited  delivery  courier  or  mail 
service,  the  date  of  service  set  out  in  the 
certificate  of  service  shall  be  the  day  on 
which  the  document  is  consigned  to  the 
courier  service  or  mailed. 

(g)(1)  The  normal  business  hours 
during  which  the  offices  of  the  United 
States  section  of  the  Secretariat  shall  be 
open  to  the  public  are  9:00  a.m.  to  5«) 
p.m.  each  weekday  except  for  legal 
holidays  of  the  United  States  section  of 
the  Secretariat,  as  defined  in  the  rules  of 
procedure  adopted  pursuant  to  Article 
1904.14  of  the  Agreement 

(2)  The  normal  business  hours  during 
which  the  offices  of  the  Canadian 
section  of  the  Secretariat  shall  be  open 
to  the  public  are  9:00  ajn.  to  5M)  p.m. 
each  weekday  except  for  legal  holidays 
of  the  Canadian  section  of  the 
Secretariat  as  defined  in  the  rules  of 


procedure  adopted  pursuant  to  Article 
1904.14  of  the  Agreement 

(h)(1)  The  United  States  section  of  the 
Secretariat  is  located  at  Room  4012,  U.S. 
Department  of  Commerce,  Peimsylvania 
Avenue  &  14th  Street  NW..  Washington. 
DC  20230. 

(2)  The  Canadian  section  of  the 
Secretariat  is  located  at  Royal  Bank 
Center,  suite  705,  90  Sparks  Street, 
Ottawa,  Ontario,  Canada  K1P5B4. 

§  356.4    Notice  of  intent  to  commence 
Judlciai  review. 

(a)  A  Notice  of  Intent  to  Commence 
Judicial  Review  shall  include  the 
following  information: 

(1)  The  name  of  the  party  to  the 
proceeding  filing  the  Notice; 

(2)  The  name  of  counsel  for  the  party 
to  the  proceeding,  if  any; 

(3)  The  service  address,  as  defined  in 
§  356.2(ee); 

(4)  The  telephone  number  of  counsel 
for  the  party  to  the  proceeding,  or  where 
the  party  is  not  represented  by  counsel, 
the  telephone  number  of  the  party; 

(5)  The  tide  of  the  final  determination 
for  which  judicial  review  is  sought  the 
case  number  assigned  by  the  competent 
investigating  authority,  and  the 
appropriate  citation  if  the  final 
determination  was  published  in  the 
Federal  Register;  and 

(6)  If  the  final  determination  is  a  scope 
determination,  the  date  on  which  notice 
of  the  scope  determination  was  received 
by  the  Government  of  Canada. 

(b)  A  Notice  of  Intent  to  Commence 
Judicial  Review  shall  be  deemed  to  be 
timely  filed  if  a  Notice  in  compliance 
with  these  regulations  is  delivered  no 
later  than  20  days  after 

(1)  The  date  the  final  determination 
was  published  in  the  Federal  Register  or 

(2)  If  the  final  determination  is  a  scope 
determination,  the  date  on  which  notice 
of  the  scope  determination  was  received 
by  the  Government  of  Canada. 

(c)  A  Notice  of  Intent  to  Commence 
Judicial  Review  shall  be  served  in 
accordance  with  1 356.3  of  these 
regulations. 

9  39e.S    ReQiieet  for  panel  review. 

(a)  Only  a  party  to  the  proceeding 
may  request  binational  panel  review  of 
a  final  determination.  To  make  sucii  a 
request  a  party  shall  file  a  Request  for 
Panel  Review  with  the  United  States 
Secretary  or  the  Canadian  Secretary  no 
later  than  the  date  that  is  30  days  after 

(1)  The  date  the  final  determination 
was  published  in  the  Federal  Registor  or 
Canada  Gazette;  or 

(2)  If  the  final  determination  is  a  scope 
determinatioa.  the  date  oo  which  notice 


of  the  scope  determination 
by  the  government  of  the  ot 

(b)  Receipt  of  a  request  ii 
with  this  section  by  the  Uni 
Secretary  or  the  Canadian  I 
shall  be  deemed  to  be  a  req 
binational  panel  review  wil 
meaning  of  section  516A(g) 

(c)  A  Request  for  Panel  R 
contain  the  following  Infon 

(1)  The  name  of  the  party 
proceeding  requesting  pane 

(2)  The  name  of  counsel  I 
to  the  proceeding,  if  any; 

(3)  The  service  address,  < 
S  356.2(ee); 

(4)  The  telephone  numbe 
for  the  party  to  the  proceec 
the  party  is  not  representee 
the  telephone  number  of  th 

(5)  The  title  of  the  final  d 
for  which  panel  review  is  r 
case  number  assigned  by  tl 
investigating  authority,  anc 
appropriate  citation  if  the  I 
determination  was  publish 
Federal  Register  or  Canadi 

(6)  Where  a  Notice  of  Inl 
Commence  Judicial  Reviev 
served  and  the  sole  reason 
Request  for  Panel  Review  i 
require  review  of  the  final 
by  a  panel,  a  statement  to 

(7)  If  the  final  determina 
determination,  the  date  on 
of  the  scope  determinatioti 
by  the  government  of  the  c 
and 

(8)  The  service  list. 

(d)  A  Request  for  Panel  ] 
be  filed  and  served  in  acc( 
§  356.3  of  these  regulationi 

(e)  Where  a  party  to  the 
files  a  Request  for  Panel  R 
the  Canadian  Secretary,  tl 
States  Secretary  shall  sen 
the  request  on: 

(1)  Any  other  party  to  tk 
and 

(2)  The  competent  inves 
authority. 

9356.6  Receipt  Of  notice  o 
determinatione  by  ttie  Gove 
Canada. 

(a)  Where  the  Departmc 
scope  determination,  noti( 
determination  shall  be  dei 
by  the  Government  of  Cai 
certified  copy  of  the  deter 
delivered  to  the  Chancery 
Embassy  of  Canada  durin 
business  hours. 

(b)  Where  feasible,  the 
an  agent  therefor,  will  ob( 
certificate  of  receipt  signe 
authorized  to  accept  deliv 
documents  to  the  Embass 
acknowledging  receipt  of 
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procedure  adopted  pursuant  to  Article 
1904.14  of  the  Agreement. 

(h)(1)  The  United  States  section  of  die 
Secretariat  is  located  at  Room  4012,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  &  14th  Street,  NW..  Washington. 
DC  20230. 

(2)  The  Canadian  section  of  the 
Secretariat  is  located  at  Royal  Bank 
Center,  suite  705,  90  Sparks  Street, 
Ottawa,  Ontario,  Canada  K1P5B4. 

§356.4    Hoac»  of  Intent  to  commenc* 
judtctei  review. 

(a)  A  Notice  of  Intent  to  Commence 
Judicial  Review  shall  include  the 
following  information: 

(1)  The  name  of  the  party  to  the 
proceeding  Hling  the  Notice; 

(2)  The  name  of  counsel  for  the  party 
to  the  proceeding,  if  anjr; 

(3)  The  service  address,  as  defined  in 
§  356.2(ee): 

(4)  The  telephone  number  of  counsel 
for  the  party  to  the  proceeding,  or  where 
the  party  is  not  represented  by  counsel, 
the  telephone  number  of  the  party; 

(5)  The  tide  of  the  final  determination 
for  which  judicial  review  is  sought,  the 
case  number  assigned  by  the  competent 
investigating  authority,  and  the 
appropriate  citation  if  the  final 
determination  was  pubUshed  in  the 
Federal  Register  and 

(6)  If  the  final  determination  is  a  scope 
determination,  the  date  on  which  notice 
of  the  scope  determination  was  received 
by  the  Government  of  Canada. 

(b)  A  Notice  of  Intent  to  Commence 
Judicial  Review  shall  be  deemed  to  be 
timely  filed  if  a  Notice  in  compliance 
with  these  regulations  is  delivered  no 
later  than  20  days  after 

(1)  The  date  the  final  determination 
was  pubbshed  in  the  Federal  Register,  or 

(2)  If  the  final  determination  is  a  scope 
determination,  the  date  on  which  notice 
of  the  scope  determination  was  received 
by  the  Government  of  Canada. 

(c)  A  Notice  of  Intent  to  Commence 
Judicial  Review  shall  be  served  in 
accordance  with  9  356.3  of  these 
regulations. 

J3S6.S    RaouMt  tor  aanel  revl>w> 

(a)  Only  a  party  to  the  proceeding 
may  request  binational  panel  review  of 
a  final  determination.  To  make  such  a 
request,  a  party  shall  file  a  Request  for 
Panel  Review  with  the  United  States 
Secretary  or  the  Canadian  Secretary  no 
later  than  the  date  that  is  30  days  after. 

(1)  The  date  the  final  determination 
was  published  in  the  Federal  Ragbtor  or 
Canada  Gazette:  or 

(2)  If  the  final  determination  is  a  scc^ 
determinatioa.  the  date  oo  which  notice 


of  the  scope  determination  was  received 
by  the  government  of  the  other  country. 

(b)  Receipt  of  a  request  in  compliance 
with  this  section  by  the  United  States 
Secretary  or  the  Canadian  Secretary, 
shall  be  deemed  to  be  a  request  for 
binational  panel  review  within  the 
meaning  of  section  516A(g)(8)  of  the  Act. 

(c)  A  Request  for  Panel  Review  shall 
contain  the  following  information: 

(1)  The  name  of  the  party  to  the 
proceeding  requesting  panel  review; 

(2)  The  name  of  counsel  for  die  party 
to  the  proceeding,  if  any; 

(3)  The  service  address,  as  defined  in 
S  356.2(ee); 

(4)  The  telephone  number  of  counsel 
for  the  party  to  die  proceeding,  or  where 
the  party  is  not  represented  by  counsel, 
the  telephone  number  of  the  party; 

(5)  The  title  of  the  final  determination 
for  which  panel  review  is  requested,  the 
case  number  assigned  by  the  competent 
investigating  authority,  and  the 
appropriate  citation  if  the  final 
determination  was  published  in  the 
Federal  Register  or  Canada  Gazette; 

(6)  Where  a  Notice  of  Intent  to 
Commence  Judicial  Review  has  been 
served  and  the  sole  reason  that  the 
Request  for  Panel  Review  is  made  is  to 
require  review  of  the  final  determination 
by  a  panel,  a  statement  to  that  effect; 

(7)  If  the  final  determination  is  a  scope 
determination,  the  date  on  which  notice 
of  the  scope  determination  was  received 
by  the  government  of  the  other  country; 
and 

(8)  The  service  list. 

(d)  A  Request  for  Panel  Review  shall 
be  filed  and  served  in  accordance  with 
i  356.3  of  these  regulations. 

(e)  Where  a  party  to  the  proceeding 
files  a  Request  for  Panel  Review  with 
the  Canadian  Secretary,  the  United 
States  Secretary  shall  serve  a  copy  of 
the  request  on: 

(1)  Any  other  party  to  the  proceeding; 
and 

(2)  The  competent  investigating 
authority. 

9  356.6    Receipt  of  notice  of  scope 
detenninations  by  ttta  Government  of 
Canada. 

(a)  Where  the  Department  has  made  a 
scope  determination,  notice  of  such 
determination  shall  be  deemed  received 
by  the  Government  of  Canada  when  a 
certified  copy  of  the  determination  is 
delivered  to  the  Chancery  of  the 
Embassy  of  Canada  during  its  normal 
business  hours. 

(b)  Where  feasible,  the  Department,  or 
an  agent  therefor,  will  obtain  a 
certificate  of  receipt  signed  by  a  person 
authorized  to  accept  delivery  of 
documents  to  the  Embassy  of  Canada 
acknowledging  receipt  of  the  scope 


determination.  The  certificate  will 
describe  briefly  the  docimient  being 
delivered  to  the  Embassy  of  Canada, 
state  the  date  and  time  of  receipt,  and 
include  the  name  and  tide  of  the  person 
who  signs  the  certificate.  The  certificate 
will  be  retained  by  the  Department  in  its 
pubUc  files  pertaining  to  the  scope 
determination  at  issue. 

$  356.7    Request  to  determine  wtien  the 
Government  of  Canada  received  notice  of  a 
•cope  determination. 

(a)  Pursuant  to  section  516A(g)(10)  of 
the  Act,  any  party  to  the  proceeding 
may  request  in  writing  from  the 
Department  the  date  on  which  the 
Government  of  Canada  received  notice 
of  a  scope  determination  made  by  the 
Department. 

(b)  A  request  shall  be  made  by  filing  a 
written  request  and  the  correct  number 
of  copies  in  accordance  with  the 
requirements  set  forth  in  19  CFR  353.31 
(d)  and  (e)(2)  or  355.31  (d)  and  (e)(2) 
with  the  Secretary  of  Commerce, 
Attention:  Import  Administration, 
Central  Records  Unit,  room  B-099.  U.S. 
Department  of  Commerce.  Pennsylvania 
Ave.  &  14di  Stieet  NW.,  Washington,  DC 
20230.  A  letter  of  transmittal  must  be 
bound  to  the  original  and  each  copy  as 
the  first  page  of  the  request.  The  letter  of 
transmittal  must  be  marked  according  to 
the  requirements  of  19  CFR 
353.31(e)(2)(iHv)  or  355.31(e)(2)(iHv). 

(c)  The  requesting  party  shall  serve  a 
copy  of  the  Request  to  Determine  When 
the  Government  of  Canada  Received 
Notice  of  a  Scope  Determination  by  first 
class  mail  or  personal  service  on  any 
interested  party  on  the  Department's 
service  list  in  accordance  with  the 
service  requirements  listed  in  19  CFR 
353.31(g)  or  355.31(g). 

(d)  Tbe  Department  will  respond  to 
the  request  referred  to  in  paragraph  (b) 
of  this  section  within  five  business  days 
of  receipt. 

§356.6    Continued  suspension  of 
liquidation. 

(a)  In  General.  In  the  case  of  an 
administrative  determination  specified 
in  clause  (iii)  or  (vi)  of  section 
516A(a)(2){B)  of  die  Act  and  involving 
Canadian  merchandise,  the  Department 
shall  not  order  liquidation  of  entries  of 
merchandise  covered  by  such  a 
determination  until  die  forty-first  day 
after  the  date  of  publication  of  the 
notice  described  in  clause  (iii)  or  receipt 
of  the  determination  described  in  clause 
(vi),  as  appropriate.  If  requested,  the 
Department  will  order  the  continued 
suspension  of  liquidation  of  such  entries 
in  accordance  with  the  terms  of 
paragraphs  (b),  (c),  and  (d)  of  diis 
section. 


(b)  Eligibility  To  Request  Continued 
Suspension  of  Liquidation. 

(1)  A  participant  in  a  binational  panel 
review  that  was  a  domestic  party  to  the 
proceeding,  as  described  in  section 
771(9)  (C),  (D),  (E),  (F),  or  (G)  of  die  Act. 
may  request  continued  suspension  of 
liquidation  of  entries  of  merchandise 
covered  by  the  administrative 
determination  under  review  by  the  panel 
and  that  would  be  affected  by  the  panel 
review. 

(2)  A  participant  in  a  binational  panel 
review  that  was  a  party  to  the 
proceeding,  as  described  in  section 
771(9)(A)  of  the  Act  may  request 
continued  suspension  of  liquidation  of 
the  merchandise  which  it  manufactured, 
produced,  exported,  or  imported  and 
which  is  covered  by  the  administrative 
determination  under  review  by  the 
panel. 

(c)  A  request  for  continued  suspension 
of  liquidation  must  include: 

(1)  The  name  of  die  final 
determination  subject  to  binational 
panel  review  and  the  case  number 
assigned  by  the  Department; 

(2)  The  caption  of  the  binational  panel 
proceeding; 

(3)  The  name  of  the  requesting 
participant; 

(4)  The  requestor's  statiis  as  a  party  to 
the  proceeding  and  as  a  participant  in 
the  binational  panel  review;  and 

(5)  The  specific  entries  to  be 
suspended  by  name  of  manufacturer, 
producer,  exporter,  or  U.S.  importer. 

(d)  Filing  and  Service. 

(1)  A  request  for  Continued 
Suspension  of  Liquidation  must  be  filed 
with  the  Assistant  Secretary  for  Import 
Administration,  room  B-099. 
Pennsylvania  Ave.  at  14di  Stieet  NW., 
Washington,  DC  20230.  in  accordance 
with  the  requirements  set  forth  in  19 
CFR  353.31  (d)  and  (e)(2)  or  355.31  (d) 
and  (e)(2).  A  letter  of  ti-ansmittal  must 
be  bound  to  the  original  and  each  copy 
as  the  first  page  of  the  request.  The 
letter  of  transmittal  must  be  marked 
according  to  the  requirements  of  19  CFR 
353.31(e)(2)(iHv)  or  355.31(e)(2){i}-{v). 
TTie  envelope  and  the  first  page  of  the 
request  must  be  marked:  Panel 
Review— Request  for  Continued 
Suspension  of  Liquidation.  The  request 
may  be  made  no  earlier  than  the  date  on 
which  the  first  request  for  binational 
panel  review  is  filed. 

(2)  The  requesting  party  shall  serve  a 
copy  of  the  Request  for  Continued 
Suspension  of  Liquidation  on  the  United 
States  Secretary  and  all  parties  to  die 
Proceeding  in  accordance  with  the 
requiremenU  of  19  CFR  35341(g).  or  19 
CFR  355Jl(g). 


37808  Federal  Register  /  Vol.  56,  No.  153  /  Thursday,  August  8,  1991  /  Rules  and  Regulations 


(e)  Termination  of  Continued 
Suspension.  Upon  completion  of  the 
panel  review,  including  any  panel 
review  of  remand  determinations  and 
any  review  by  an  extraordinary 
challenge  committee,  the  Department 
will  order  liquidation  of  entries,  the 
suspension  of  %vhich  was  continued 
pursuant  to  this  section. 

Subpart  C — Proprietary  and  Prtvlleged 
information 

§  356.9    Persons  euttiorized  to  receive 
proprietary  Informattoa 

Persons  described  in  paragraphs  (a), 
(d],  (e).  and  (f)  of  this  section  shall,  and 
persons  described  in  paragraphs  (b)  and 
(c)  of  this  section  may.  be  authorized  by 
the  Department  to  receive  access  to 
proprietary  information  if  they  comply 
with  these  regulations  and  such  other 
conditions  imposed  upon  them  by  the 
Department; 

(a)  The  members  of.  and  appropriate 
staff  of,  a  binational  panel  or 
extraordinary  challenge  committee; 

(b)  Counsel  to  participants  in  panel 
reviews  and  professionals  retained  by, 
or  under  the  direction  or  control  of  such 
counsel,  provided  that  the  counsel  or 
professional  does  not  participate  in 
competitive  decision-making  activity 
(such  as  advice  on  production,  sales, 
operations,  or  investments,  but  not  legal 
advice)  for  the  participant  represented 
or  for  any  person  who  would  gain 
competitive  advantage  through 
knowledge  of  the  proprietary 
information  sought; 

(c)  Other  persons  who  are  retained  or 
employed  by  and  under  the  direction  or 
control  of  a  counsel  or  professional, 
panelist  or  committee  member  who  has 
been  issued  a  protective  order,  such  as 
paralegals,  law  clerks,  and  secretaries,  if 
such  other  persons  are; 

(1)  Not  involved  in  the  competitive 
decision-making  of  a  participant  to  the 
panel  review  or  for  any  person  who 
would  gain  competitive  advantage 
through  knowledge  of  the  proprietary 
information  sought;  and 

(2]  Have  agreed  to  be  bound  by  the 
terms  set  forth  on  the  application  for 
protective  order  of  the  counsel  or 
professional  panelist,  or  committee 
member 

(d)  The  Secretaries  of  the  United 
States  and  Canadian  sections  of  the 
Secretariat  and  persons  retained  or 
employed  by  the  Secretaries,  including 
court  reporters  hired  by  the  Secretariat 
to  transcribe  panel  reviews; 

(e)  Such  ofBcials  of  the  United  States 
government  as  the  United  States  Trade 
Representative  informs  the  Department 
require  access  to  proprietary 
information  for  the  purpose  of 


evaluating  whether  the  United  States 
should  seek  an  extraordinary  challenge 
committee  review  of  a  panel 
determination:  and 

(f)  Such  officials  of  the  Canadian 
government  as  an  authorized  agency  of 
Canada  informs  the  Department  require 
access  to  proprietary  information  for  the 
purpose  of  evaluating  whether  Canada 
should  seek  an  extraordinary  challenge 
committee  review  of  a  panel 
determination. 

§  35C.10    ProcaduTM  for  obtaining  acc*M 
to  proprietary  Informatioa 

(a)  Persons  Who  Must  File  An 
Application  for  Disclosure  Under 
Protective  Order.  In  order  to  be 
permitted  access  to  proprietary 
information  in  the  administrative  record 
of  a  final  determination  under  review  by 
a  panel,  all  persons  described  in 

§  356.9(a),  (b).  (d),  (e),  or  (f)  shall  file  an 
application  for  a  protective  order. 

(b)  Procedures  for  Applying  for  a 
Protective  Order. 

(1)  Contents  of  Applications,  (i)  The 
Department  has  adopted  application 
forms  for  disclosure  of  proprietary 
information  to  those  persons  described 
in  S  356.9  (a),  (b).  (d).  (e),  and  (f). 
Application  forms  for  persons  described 
in  S  356.9,  (a),  (d),  (e),  and  (f)  are 
available  from  the  United  States 
Secretariat.  Application  forms  for 
persons  described  in  9  356.9(b)  are 
available  from  the  Central  Records  Unit, 
room  B-099,  U.S.  Department  of 
Commerce.  Pennsylvania  Avenue  &  14th 
Street  NW.,  Washington,  DC  20230. 
These  forms  may  be  amended  from  time 
to  time. 

(ii)  Such  forms  require  the  applicant  to 
submit  a  personal  sworn  statement 
stating,  in  addition  to  such  other  terms 
as  the  Department  may  require,  that  the 
appUcant  shall: 

(A)  Not  disclose  any  proprietary 
information  obtained  under  protective 
order  and  not  otherwise  available  to  the 
applicant,  to  any  person  other  than; 

(1)  An  official  of  the  Department 
involved  in  the  particular  panel  review 
in  which  the  proprietary  information  is 
part  of  the  administrative  record, 

[2]  The  person  from  whom  the 
information  was  obtained, 

(J)  A  person  who  has  been  granted 
access  to  the  proprietary  information  at 
issue  under  9  356.9;  and 

(4)  A  person  employed  by  and  under 
the  direction  or  control  of  a  counsel  or 
professional,  panelist,  or  committee 
member  who  has  been  issued  a 
protective  order,  such  as  a  paralegal, 
law  clerk,  or  secretary  if  such  person: 

(/■)  Is  not  involved  in  competitive 
decision-making  for  a  participant  in  the 
panel  review  or  for  any  person  that 


would  gain  competitive  advantage 
through  knowledge  of  the  proprietary 
information  sought,  and 

[ii)  Has  agreed  to  be  bound  by  the 
terms  set  forth  in  the  application  for 
protective  order  by  the  counsel, 
professional  panelist,  or  committee 
member; 

(B)  Not  use  any  of  the  proprietary 
information  not  otherwise  available  to 
the  applicant  for  purposes  other  than 
proceedings  pursuant  to  Article  1904  of 
the  Agreement;  and 

(C)  Upon  completion  of  the  panel 
review,  or  at  such  earlier  date  as  may  be 
determined  by  the  Department,  return  to 
the  Department  or  certify  to  the 
Department  the  destruction  of  all 
documents  released  under  the  protective 
order  and  all  other  documents 
containing  the  proprietary  information 
(such  as  briefs,  notes,  or  charts  based  on 
any  such  information  received  under  the 
protective  order). 

(D)  Acknowledge  that  breach  thereof 
may  subject  the  signatory  to  sanctions 
under  §  356.12. 

(2)  Timing  of  Applications.  Any 
person  described  in  9  356.9(a)  may  file 
an  application  for  disclosure  under 
protective  order  after  a  Notice  of 
Request  for  Panel  Review  has  been  filed 
with  the  Secretariat.  Any  person 
described  in  9  356.9(b)  may  file  at  any 
time  but  not  before  that  person  files  a 
Complaint  or  a  Notice  of  Appearance. 
Any  person  described  in  9  356.9(d)  shall 
file  an  application  immediately  upon 
assuming  official  responsibilities  in  the 
United  States  or  Canadian  Secretariat. 
Any  person  described  in  9  356.9(e)  shall 
submit  an  application  to  the  United 
States  Trade  Representative  for  filing 
with  the  Department.  Any  person 
described  in  9  356.9(f)  shall  submit  an 
application  to  the  Canadian  Secretary 
for  filing  with  the  Department. 

(3)  Filing  and  Service  of  Applications. 
(i)  Applications  of  Persons  Described  in 
§  356.9(a). 

A  person  described  in  356.9(a)  shall 
submit  the  completed  original  of  this 
form  to  the  United  States  Secretary, 
FTA  Binational  Secretariat  room  4012. 
U.S.  Department  of  Commerce, 
Pennsylvania  Avenue  and  14th  Street 
NW..  Washington.  DC  20230.  The  United 
States  Secretary,  in  turn,  shall  file  the 
original  plus  six  copies  of  the 
application  with  the  competent 
investigating  authority.  A  letter  of 
transmittal  must  be  bound  to  the 
original  and  each  copy  as  the  first  page 
of  this  document  The  letter  of 
transmittal  must  be  marked  according  to 
the  requirements  of  19  CFR 
353.31(e)(2)(iHv)  or  355.31(e)(2)(i}-{v). 


Federal  Regist 

(ii)  Applications  of  Persons 
in§356.9[bf. 

A  Person  described  in  Para 
of  9  356.9  shall  submit  the  coi 
original  and  correct  number  c 
this  form  in  accordance  with 
requirements  set  forth  in  19  C 
353.31(d)  and  (e)(2)  or  355.31 1 
(e)(2).  A  letter  of  transmittal  i 
bound  to  the  original  and  eac 
the  first  page  of  this  documer 
letter  of  transmittal  must  be  i 
according  to  the  requirement: 
353.31(e){2)(i)-{v)  or  19  CFR 
355.31(c)(2)(i)-(v).  If  the  appli 
filed  before  the  date  on  whicl 
appearance  must  be  filed  in  t 
review,  such  person  shall  coi 
serve  four  copies  of  such  app 
the  United  States  Secretary  a 
copy  on  each  person  listed  oi 
service  list  If  the  application 
after  the  deadline  for  filing  a 
Appearance,  such  person  she 
four  copies  of  the  applicatior 
United  States  Secretary  and 
each  participant  in  the  panel 

(iii)  Applications  of  Person 
Described  in  §  356.9  (d)  and  ( 
person  described  in  paragrap 
of  9  356.9  who  files  an  applic 
the  Department  shall  file  foui 
with  the  United  States  sectio 
Secretariat,  for  placement  in 
inspection  files  of  the  United 
Canadian  sections  of  the  Sec 

(iv)  Method  of  Service.  Sei 
application  shall  be  made  in 
with  9  356.3(c)-(e). 

(4)  Release  to  Employees  c 
Committee  Members,  and  Cc 
Professionals.  A  person  desc 
paragraph  (c)  of  9  356.9.  incli 
paralegal  law  clerk,  or  secre 
be  permitted  access  to  propr 
information  disclosed  under 
order  by  the  counsel  or  profe 
panelist  or  committee  memb 
retains  or  employs  such  pers 
person  has  agreed  to  the  terr 
protective  order  issued  to  th( 
professional  panelist,  or  con 
member,  by  signing  and  datii 
completed  copy  of  the  applic 
protective  order  of  the  reprei 
panelist  or  committee  memb 
location  indicated  in  that  apj 

(5)  Counsel  or  Professiona 
Retains  Access  to  Proprietai 
Information  Under  a  Protect 
Issued  During  the  Administr 
Proceeding.  Any  counsel  or  ] 
who  has  been  granted  acces; 
proprietary  information  undi 
order  during  an  administrati 
proceeding  that  resulted  in  a 
determination  that  becomes 
of  panel  review  may,  if  perm 
terms  of  the  protective  order 
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would  gain  competitive  advantage 
through  knowledge  of  the  proprietary 
information  sought,  and 

(/;■)  Has  agreed  to  be  bound  by  the 
terms  set  forth  in  the  application  for 
protective  order  by  the  counsel, 
professional  panelist,  or  committee 
member; 

(B)  Not  use  any  of  the  proprietary 
information  not  otherwise  available  to 
the  applicant  for  purposes  other  than 
proceedings  pursuant  to  Article  1904  of 
the  Agreement;  and 

(C)  Upon  completion  of  the  panel 
review,  or  at  such  earlier  date  as  may  be 
determined  by  the  Department,  return  to 
the  Department  or  certify  to  the 
Department  the  destruction  of  all 
documents  released  under  the  protective 
order  and  all  other  documents 
containing  the  proprietary  information 
(such  as  briefs,  notes,  or  charts  based  on 
any  such  information  received  under  the 
protective  order). 

(D)  Acknowledge  that  breach  thereof 
may  subject  the  signatory  to  sanctions 
under  {  356.12. 

(2)  Timing  of  Applications.  Any 
person  described  in  }  356.9(a)  may  Ble 
an  application  for  disclosure  under 
protective  order  after  a  Notice  of 
Request  for  Panel  Review  has  been  filed 
with  the  Secretariat  Any  person 
described  in  i  356.9(b)  may  file  at  any 
time  but  not  before  that  person  files  a 
Complaint  or  a  Notice  of  Appearance. 
Any  person  described  in  S  356.9(d)  shall 
file  an  application  immediately  upon 
assuming  official  responsibilities  in  the 
United  States  or  Canadian  Secretariat. 
Any  person  described  in  S  356.9(e)  shall 
submit  an  application  to  the  United 
States  Trade  Representative  for  filing 
with  the  Department.  Any  person 
described  in  §  356.9(f)  shall  submit  an 
application  to  the  Canadian  Secretary 
for  filing  with  the  Department. 

(3)  Filing  and  Service  of  Applications. 
(i)  Applications  of  Persons  Described  in 
§  356.9(a). 

A  person  described  in  356.9(a)  shall 
submit  the  completed  original  of  this 
form  to  the  United  States  Secretary, 
FTA  Binational  Secretariat  room  4012. 
U.S.  Department  of  Commerce, 
Pennsylvania  Avenue  and  14th  Street 
NW..  Washington,  DC  20230.  The  United 
States  Secretary,  in  turn,  shall  file  the 
original  plus  six  copies  of  the 
application  with  the  competent 
investigating  authority.  A  letter  of 
transmittal  must  be  bound  to  the 
original  and  each  copy  as  the  first  page 
of  this  document  The  letter  of 
transmittal  must  be  marked  according  to 
the  requirements  of  19  CFR 
353.31(e)(2)(iHv)  or  355.31(e)(2)(iHv). 


(ii)  Applications  of  Persons  Described 
in§35&9[bf. 

A  Person  described  in  Paragraph  (b) 
of  §  356.9  shall  submit  the  completed 
original  and  correct  number  of  copies  of 
this  form  in  accordance  with  the 
requirements  set  forth  in  19  CFR 
353.31(d)  and  (e)(2]  or  355.31  (d)  and 
(e)(2).  A  letter  of  transmittal  must  be 
bound  to  the  original  and  each  copy  as 
the  first  page  of  this  document.  The 
letter  of  transmittal  must  be  marked 
according  to  the  requirements  of  19  CFR 
353.31(e)(2)(i)-{v)  or  19  CFR 
355.31(c)(2](i)-(v).  If  the  application  is 
filed  before  the  date  on  which  notices  of 
appearance  must  be  filed  in  the  panel 
review,  such  person  shall  concurrently 
serve  four  copies  of  such  application  on 
the  United  States  Secretary  and  one 
copy  on  each  person  listed  on  the 
service  list  If  the  application  is  filed 
after  the  deadline  for  filing  a  Notice  of 
Appearance,  such  person  shall  serve 
four  copies  of  the  application  on  the 
United  States  Secretary  and  one  copy  on 
each  participant  in  the  panel  review. 

(iii)  Applications  of  Persons 
Described  in  §  356.9  (d)  and  (e).  Any 
person  described  in  paragraph  (d)  or  (e) 
of  S  356.9  who  files  an  application  with 
the  Department  shall  file  four  copies 
with  the  United  States  section  of  the 
Secretariat,  for  placement  in  the  public 
inspection  files  of  the  United  States  and 
Canadian  sections  of  the  Secretariat 

(iv)  Method  of  Service.  Service  of  an 
application  shall  be  made  in  accordance 
with  S  356.3(c)-(e). 

(4)  Release  to  Employees  of  Panelists. 
Committee  Members,  and  Counsel  or 
Professionals.  A  person  described  in 
paragraph  (c)  of  §  356.9.  including  a 
paralegal  law  clerk,  or  secretary,  may 
be  permitted  access  to  proprietary 
information  disclosed  under  protective 
order  by  the  counsel  or  professional, 
panelist,  or  committee  member  who 
retains  or  employs  such  persoa  if  such 
person  has  agreed  to  the  terms  of  the 
protective  order  issued  to  the  counsel  or 
professional,  panelist,  or  committee 
member,  by  signing  and  dating  a 
completed  copy  of  the  application  for 
protective  order  of  the  representative 
panelist  or  committee  member  in  the 
location  indicated  in  that  application; 

(5)  Counsel  or  Professional  Who 
Retains  Access  to  Proprietary 
Information  Under  a  Protective  Order 
Issued  During  the  Administrative 
Proceeding.  Any  counsel  or  professional 
who  has  been  granted  access  to 
proprietary  information  under  protective 
order  during  an  administrative 
proceeding  that  resulted  in  a  final 
determination  that  becomes  the  subject 
of  panel  review  may,  if  permitted  by  the 
terms  of  the  protective  order  previously 


issued  by  the  Department  retain  such 
information  until  the  applicant  receives 
a  protective  order  under  this  part. 

(c)  Issuance  of  a  Protective  Order  to 
Persons  Described  in  §  356.9  (a),  (d).  (ej. 
and(f). 

(1)  Issuance  to  Persons  Described  in 
§  356.9  (a)  and  (d).  (i)  Upon  receipt  by 
the  Department  of  an  application  from  a 
person  described  in  paragraph  (a)  or  (d) 
of  S  356.9,  the  Department  will  issue  a 
protective  order  authorizing  disclosure 
of  proprietary  information  included  in 
the  administrative  record  of  the  final 
determination  that  is  the  subject  of  the 
panel  review  at  issue. 

(ii)  Any  panelist  to  whom  the 
Department  issues  a  protective  order 
must  countersign  the  protective  order, 
and  return  one  copy  of  the 
countersigned  protective  order  to  the 
United  States  Secretary  who  shall  return 
one  copy  to  the  Department  and  retain 
four  copies  for  placement  in  the  public 
inspection  files  of  the  United  States  and 
Canadian  sections  of  the  Secretariat 

(iii)  When  the  Department  issues  a 
protective  order  to  any  person  described 
in  paragraph  (a)  of  S  356.9,  other  than  a 
panelist  that  person  shall  return  one 
copy  to  the  United  States  Secretary  who 
shall  retain  four  copies  for  placement  in 
the  public  inspection  files  of  the  United 
States  and  Canadian  sections  of  the 
Secretariat 

(2)  Issuance  to  Persons  Described  in 
§  356.9  (e)  or  (f).  Upon  receipt  by  the 
Department  fit>m  uie  United  States 
Trade  Representative  or  from  the 
Canadian  government  of  applications 
from  persons  requiring  access  to 
proprietary  information  for  the  purpose 
of  evaluating  whether  the  United  States 
or  Canada  should  request  an 
extraordinary  challenge  committee,  the 
Department  will  issue  a  protective  order 
authorizing  disclosure  of  proprietary 
information  included  in  the  record  of  the 
panel  review  at  issue. 

(3)  The  terms  and  obligations  of  any 
protective  order  issued  under  this 
paragraph  will  be  the  same  as  those 
established  in  paragraph  (b)(1)  of  this 
section. 

(d)  Coasideration  of  Applications 
From  Counsel  or  Professionals.  (1) 
Opportunity  to  Object  to  Disclosure  to 
Persons  Described  in  §  356.9  (b)  or  (c). 
The  Department  will  not  rule  on  an 
application  for  a  protective  order  filed 
by  a  counsel  or  professional  until  at 
least  ten  days  after  the  request  is  filed, 
unless  there  is  compelling  need  to  rule 
more  expeditiously.  Unless  the 
Department  has  indicated  otherwise, 
any  person  may  file  an  objection  to  the 
application  within  seven  days  of  filing  of 
the  application.  Any  such  objection 
shall  state  the  specific  reasons  in  the 


view  of  such  person  why  tiie  application 
should  not  be  granted.  One  copy  of  the 
objection  shall  be  served  on  the 
applicant  and  on  all  persons  who  were 
served  with  the  application.  Service 
shall  be  made  in  accordance  with 
S  356.3(c)-(e).  Any  reply  to  an  obiectioo 
will  be  considered  if  it  is  filed  before  the 
Department  renders  a  decision. 

(2)  Timing  of  Decisions  on 
Applications.  Normally,  the  Department 
will  render  a  decision  to  approve  or 
deny  an  application  for  protective  order 
within  14  days.  If  the  person  who 
submitted  the  information  files  an 
objection,  the  Department  will  normally 
render  the  decision  «vithin  30  days. 

(3)  Approval  of  the  Applications.  If 
appropriate,  the  Department  will  issue  a 
protective  order  permitting  the  release 
of  proprietary  information  to  an 
applicant 

(4)  Denial  of  the  Application.  If  the 
Department  denies  an  application,  it 
shall  issue  a  letter  notifying  the 
applicant  of  its  decision  and  the  reasons 
therefor. 

(5)  Service  of  a  Protective  Order.  If 
the  Department  Issues  a  protective  order 
to  a  person  pursuant  to  paragraph  (d)(3) 
of  this  section,  such  person  shall 
immediately  file  fonr  copies  of  the 
protective  order  with  the  United  States 
Secretariat  and.  as  soon  as  the  deadline 
for  the  filing  of  Notices  of  Appearances 
has  passed  in  the  appropriate  panel 
review,  shall  serve  a  copy  of  that  order 
upon  all  participants  in  that  review. 
Service  upon  the  Secretariat  and  the 
participants  shall  be  made  in 
accordance  with  {  356.3(cHe). 

(e)  Modification  or  Revocation  of 
Protective  Orders.  U  any  person 
believes  that  changed  conditions  of  fact 
or  law,  or  the  public  uiterest  may 
require  that  a  protective  order  issued 
pursuant  to  paragraph  (c)  of  this  section 
be  modified  or  revoked,  in  whole  or  in 
part  such  person  may  notify  the 
Department  in  writing.  The  notification 
shall  state  the  chants  desired  and  the 
changed  circumstances  warranting  such 
action  and  shall  Include  materials  and 
argument  in  suipport  thereof.  Such 
notification  shall  i>e  served  by  the 
person  submitting  it  upon  the  person  to 
whom  the  Protective  Order  was  issued 
Responses  to  the  notification  may  be 
filed  witiiin  20  days  after  the  notification 
is  filed  unless  the  Department  indicates 
otherwise.  The  Department  may  also 
consider  such  action  sua  sponte. 


S356.11    ProceduTM  for  obtaining  < 
to  prtvDeged  Informatton. 

(a)  Persons  Who  May  Apply  for 
Access  to  Privileged  Information  Under 
Protective  Order.  (1)  Panelists. 
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(i)  If  a  panel  decides  that  in  camera 
examination  of  a  document  containing 
privileged  information  in  an 
administrative  record  is  necessary  in 
order  for  the  panel  to  determine  whether 
the  document,  or  portions  thereof, 
should  be  disclosed  under  a  Protective 
Order  for  Privileged  Information  to 
counsel  or  professionals  retained  by  or 
under  the  direction  or  control  of  counsel, 
each  panelist  who  is  to  conduct  the  in 
camera  review,  pursuant  to  the  rules  of 
procedure  adopted  by  the  United  States 
and  Canada  to  implement  Article  1904 
of  the  Agreement,  shall  submit  an 
application  for  disclosure  of  the 
privileged  information  under  Protective 
Order  for  Privileged  Information  to  the 
United  States  Secretary  for  filing  with 
the  Department;  and 

(ii)  if  a  panel  orders  disclosure  of  a 
docimient  containing  privileged 
information,  any  panelist  who  has  not 
nied  an  application  pursuant  to 
para^aph  (a)(l)(i)  of  this  section  shall 
submit  an  application  for  disclosure  of 
the  privileged  information  under  a 
Protective  Order  for  Privileged 
Information  to  the  United  States 
Secretary  for  filing  with  the  Department. 

(2)  Designated  Officials  of  the  United 
States  Government.  Where.  In  the 
course  of  a  panel  review,  the  panel  has 
reviewed  privileged  information  under  a 
Protective  Order  for  Privileged 
Information,  and  the  issue  to  which  such 
information  pertains  is  relevant  to  the 
evaluation  of  whether  the  United  States 
should  request  an  extraordinary 
challenge  committee,  each  official  of  the 
United  States  government  whom  the 
United  States  Trade  Representative 
informs  the  Department  requires  access 
for  the  purpose  of  such  evaluation  shall 
file  an  application  for  a  Protective  Order 
for  Privileged  Information. 

(3)  Designated  Officials  of  the 
Government  of  Canada.  Where,  in  the 
course  of  a  panel  review,  the  panel  has 
reviewed  privileged  information  under  a 
Protective  Order  for  Privileged 
Information,  and  the  issue  to  which  such 
information  pertains  is  relevant  to  the 
evaluation  of  whether  the  United  States 
government  should  request  an 
extraordinary  challenge  committee,  each 
official  of  the  Canadian  government 
whom  an  authorized  agency  of  Canada 
informs  the  Department  requires  access 
for  the  purpose  of  such  evaluation  shall 
file  an  application  for  a  Protective  Order 
for  Privileged  Information. 

(4)  Members  of  an  Extraordinary 
Challenge  Committee.  Where  an 
extraordinary  challenge  record  contains 
privileged  information  and  a  Protective 
Order  for  Privileged  Information  was 
issued  to  counsel  or  professionals 
representing  participants  in  the  panel 


review  at  issue,  each  member  of  the 
extraordinary  challenge  committee  shall 
submit  an  application  for  a  Protective 
Order  for  Privileged  Information  to  the 
United  States  Secretary  for  filing  with 
the  Department. 

(5)  Other  Designated  Persons.  If  the 
panel  decides,  in  accordance  with  the 
rules  of  procedure  adopted  by  the 
United  States  and  Canada  to  implement 
Article  1904  of  the  FTA,  that  disclosure 
of  a  dociunent  containing  privileged 
information  is  appropriate,  any  person 
identified  in  such  a  decision  as  entitled 
to  release  under  Protective  Order  for 
Privileged  Information,  e.g.  counsel  or  a 
professional  under  the  direction  or 
control  of  counsel.  Secretariat 
personnel,  or  a  member  of  the  staff  of 
the  panel,  shall  file  an  application  for 
release  under  Protective  Order  for 
Privileged  Information  with  the 
Department. 

(b)  Contents  of  Applications  for 
Release  Under  Protective  Order  for 
Privileged  Information.  (1)  The 
Department  has  adopted  application 
forms  for  disclosure  of  privileged 
information  to  those  persons  described 
in  section  356.11(a).  Application  forms 
for  persons  described  in  paragraphs 
(a)(1)  and  (4)  of  this  section.  Secretariat 
personnel,  and  members  of  the  staff  of  a 
panelist  or  extraordinary  challenge 
committee  member  are  available  from 
the  United  States  Secretariat. 
Application  forms  for  counsel  or 
professionals  are  available  from  the 
Central  Records  Unit,  room  B-099,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  &  14th  Street  NW.,  Washington, 
DC  20230.  These  forms  may  be  amended 
from  time  to  time. 

(2)  Such  forms  require  the  applicant 
for  release  of  privileged  information 
under  Protective  Order  for  Privileged 
Information  to  submit  a  personal  sworn 
statement  stating,  in  addition  to  such 
other  conditions  as  the  Department  may 
require,  that  the  applicant  shall: 
(i)  Not  disclose  any  privileged 
information  obtained  under  protective 
order  to  any  person  other  than: 

(A)  Officials  of  the  Department 
involved  in  the  particular  panel  review 
in  which  the  privileged  information  is 
part  of  the  record; 

(B)  A  person  who  has  furnished  a 
similar  application  and  who  has  been 
issued  a  Protective  Order  for  Privileged 
Information  concerning  the  privileged 
information  at  issue;  and 

(C)  A  person  retained  or  employed  by 
counsel,  a  professional,  a  panelist  or 
extraordinary  challenge  committee 
member  who  has  been  issued  a 
Protective  Order  for  Privileged 
Information,  such  as  a  paralegal,  law 
clerk,  or  secretary,  if  such  person  has 


agreed  to  be  bound  by  the  terms  set 
forth  in  the  application  for  Protective 
Order  for  Privileged  Information  of  the 
counsel,  professional,  panelist  or 
extraordinary  challenge  committee 
member  by  signing  and  dating  the 
completed  application  at  the  location 
indicated  in  such  application. 

(ii)  Use  such  information  solely  for 
purposes  of  the  proceedings  under 
Article  1904  of  the  Agreement; 

(iii)  Upon  completion  of  the  panel 
review,  or  at  such  earlier  date  as  may  be 
determined  by  the  Department,  return  to 
the  Department  or  certify  to  the 
Department  the  destruction  of  all 
documents  released  under  the  Protective 
Order  for  Privileged  Information  and  all 
other  documents  containing  the 
privileged  information  (such  as  briefs, 
notes,  or  charts  based  on  any  such 
information  received  under  the 
Protective  Order  for  Wvileged 
Information);  and 

(iv)  Acknowledge  that  breach  thereof 
may  subject  the  signatory  to  sanctions 
under  S§  356.12  and  356.30. 

(c)  Issuance  of  Protective  Orders  for 
Privileged  Information.  Upon  receipt  of 
an  application  for  protective  order  under 
this  section,  the  Department  shall  issue 

a  protective  order. 

(d)  Service  of  Protective  Order  for 
Privileged  Information.  (1)  If  the 
Department  issues  a  Protective  Order 
for  Privileged  Information  to  a  counsel 
or  professional,  such  person  shall 
immediately  file  four  copies  of  the 
application  and  Protective  Order  for 
Privileged  Information  with  the  United 
States  section  of  the  Secretariat  and,  as 
soon  as  the  deadline  for  the  filing  of  a 
Notice  of  Appearance  has  passed  in  the 
appropriate  panel  review,  shall  serve  a 
copy  of  that  application  and  order  upon 
all  participants  in  the  panel  review. 

(2)  If  the  Department  issues  a 
Protective  Order  for  Privileged 
Information  to  any  other  person,  such 
person  shall  return  one  copy  to  the 
United  States  Secretary,  who  shall 
return  one  copy  to  the  Department  and 
retain  four  copies  for  placement  in  the 
public  inspection  files  of  the  United 
States  and  Canadian  sections  of  the 
Secretariat.  If  the  person  described  in 
the  above  sections  is  a  panelist,  the 
panelist  shall  countersign  the  protective 
order,  and  return  one  copy  of  the 
countersigned  protective  order  to  the 
United  States  Secretary,  who  shall 
return  one  copy  to  the  Department  and 
retain  four  copies  for  placement  in  the 
public  inspection  files  of  the  United 
States  and  Canadian  sections  of  the 
Secretariat. 

(e)  Modification  or  Revocation  of 
Protective  Order  for  Privileged 


Federal  Regist 

Information.  If  any  person  bel 
changed  conditions  of  fact  or 
public  interest,  may  require  tli 
Protective  Order  for  Privilege! 
Information  be  modified  or  re 
whole  or  in  part,  such  person 
the  Department  in  writing.  Th 
notification  shall  state  the  chi 
desired  and  the  changed  circi; 
warranting  such  action  and  si 
materials  and  argument  in  su] 
thereof.  Such  notification  sha! 
served  by  the  person  submitti 
the  person  to  whom  the  Prole 
for  Privileged  Information  wa 
Responses  to  the  notification 
filed  within  20  days  after  the : 
is  filed  unless  the  Department 
otherwise.  The  Department  m 
consider  such  action  sua  spor 

Subpart  D— Violation  of  a  Pr 
Order  or  a  Disclosure  Under 

§356.12  Sanctiona  for  vtotntta 
protacttv*  order  or  dlsdosur*  u 

(a)  A  person  determined  ur 
part  to  have  violated  a  protec 
or  a  disclosure  undertaking  n; 
subjected  to  any  or  all  or  the 
sanctions: 

(1)  Liable  to  the  United  Sta 
civil  penalty  not  to  exceed  $1' 
each  violation; 

(2)  Barred  from  appearing  l 
'      Department  to  represent  anot 

designated  time  period  from  t 
publication  in  the  Federal  Re< 
Canada  Gazette  of  a  notice  th 
violation  has  been  determine 

(3)  Denied  access  to  proprii 
information  for  a  designated ' 
from  the  date  of  publication  L 
Federal  Register  or  Canada  G 
notice  that  a  violation  has  be 
determined  to  exist; 

(4)  Other  appropriate  admi 
sanctions,  including  striking  I 
record  of  the  panel  review  ar 
information  or  argument  subr 
or  on  behalf  of,  the  violating  ] 
party  represented  by  the  viol 
terminating  any  proceeding  tl 
progress;  or  revoking  any  ord 
effect;  and 

(5)  Required  to  return  mate 
previously  provided  by  the  in 
authority,  and  all  other  matei 
containing  the  proprietary  inj 
such  as  briefs,  notes,  or  chart 
%ny  such  information  receive 
protective  order  or  a  disclosu 
undertaking. 

(b)(1)  The  firm  of  which  a  i 
determined  to  have  violated  i 
order  or  a  disclosure  underta 
partner,  associate,  or  employ 
partner,  associate,  employer, 
employee  of  such  person;  an( 
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agreed  to  be  bound  by  the  terms  set 
forth  in  the  application  for  Protective 
Order  for  Privileged  Information  of  the 
counsel,  professional,  panelist  or 
extraordinary  challenge  committee 
member  by  signing  and  dating  the 
completed  application  at  the  location 
indicated  in  such  application. 

(ii]  Use  such  information  solely  for 
purposes  of  the  proceedings  under 
Article  1904  of  the  Agreement; 

(iii)  Upon  completion  of  the  panel 
review,  or  at  such  earlier  date  as  may  be 
determined  by  the  Department,  return  to 
the  Department  or  certify  to  the 
Department  the  destruction  of  all 
documents  released  under  the  Protective 
Order  for  Privileged  Information  and  all 
other  documents  containing  the 
privileged  information  (such  as  briefs, 
notes,  or  charts  based  on  any  such 
information  received  under  the 
Protective  Order  for  Privileged 
Information);  and 

(iv)  Acknowledge  that  breach  thereof 
may  subject  the  signatory  to  sanctions 
under  {§  356.12  and  356.30. 

(c)  Issuance  of  Protective  Orders  for 
Privileged  Information.  Upon  receipt  of 
an  application  for  protective  order  under 
this  section,  the  Department  shall  issue 

a  protective  order. 

(d)  Service  of  Protective  Order  for 
Privileged  Information.  (1)  If  the 
Department  issues  a  Protective  Order 
for  Privileged  Information  to  a  counsel 
or  professional,  such  person  shall 
immediately  file  four  copies  of  the 
application  and  Protective  Order  for 
Privileged  Information  with  the  United 
States  section  of  the  Secretariat  and,  as 
soon  as  the  deadline  for  the  filing  of  a 
Notice  of  Appearance  has  passed  in  the 
appropriate  panel  review,  shall  serve  a 
copy  of  that  application  and  order  upon 
all  participants  in  the  panel  review. 

(2)  If  the  Department  issues  a 
Protective  Order  for  Privileged 
Information  to  any  other  person,  such 
person  shall  return  one  copy  to  the 
United  States  Secretary,  who  shall 
return  one  copy  to  the  Department  and 
retain  four  copies  for  placement  in  the 
public  inspection  files  of  the  United 
States  and  Canadian  sections  of  the 
Secretariat.  If  the  person  described  in 
the  above  sections  is  a  panelist,  the 
panelist  shall  countersign  the  protective 
order,  and  return  one  copy  of  the 
countersigned  protective  order  to  the 
United  States  Secretary,  who  shall 
return  one  copy  to  the  Department  and 
retain  four  copies  for  placement  in  the 
public  inspection  files  of  the  United 
States  and  Canadian  sections  of  the 
Secretariat. 

(e)  Modification  or  Revocation  of 
Protective  Order  for  Privileged 


Information.  If  any  person  believes  that 
changed  conditions  of  fact  or  law,  or  the 
public  interest,  may  require  that  a 
Protective  Order  for  Privileged 
Information  be  modified  or  revoked,  in 
whole  or  in  part,  such  person  may  notify 
the  Department  in  writing.  The 
notification  shall  state  the  changes 
desired  and  the  changed  circumstances 
warranting  such  action  and  shall  include 
materials  and  argument  in  support 
thereof.  Such  notification  shall  be 
served  by  the  person  submitting  it  upon 
the  person  to  whom  the  Protective  Order 
for  Privileged  Information  was  issued. 
Responses  to  the  notification  may  be 
filed  within  20  days  after  the  notification 
is  filed  unless  the  Department  indicates 
otherwise.  The  Department  may  also 
consider  such  action  sua  sponte. 

Subpart  D— -Violation  of  a  Protectiva 
Order  or  a  Discioaure  Undertaking 

§  356.12    Sanctions  for  viotation  of  a 
protacttva  ordar  or  dlsdosurt  undartatdng. 

(a)  A  person  determined  under  this 
part  to  have  violated  a  protective  order 
or  a  disclosure  undertaking  may  be 
subjected  to  any  or  all  or  the  following 
sanctions: 

(1)  Liable  to  the  United  States  for  a 
civil  penalty  not  to  exceed  $100,000  for 
each  violation; 

(2)  Barred  from  appearing  before  the 
1      Department  to  represent  another  for  a 

designated  time  period  from  the  date  of 
publication  in  the  Federal  Register  or 
Canada  Gazette  of  a  notice  that  a 
violation  has  been  determined  to  exist; 

(3)  Denied  access  to  proprietary 
information  for  a  designated  time  period 
from  the  date  of  publication  in  the 
Federal  Register  or  Canada  Gazette  of  a 
notice  that  a  violation  has  been 
determined  to  exist; 

(4)  Other  appropriate  administrative 
sanctions,  including  striking  from  the 
record  of  the  panel  review  any 
information  or  argument  submitted  by, 
or  on  behalf  of,  the  violating  party  or  the 
party  represented  by  the  violating  party; 
terminating  any  proceeding  then  in 
progress;  or  revoking  any  order  then  in 
effect;  and 

(5]  Required  to  return  material 
previously  provided  by  the  investigating 
authority,  and  ail  other  materials 
containing  the  proprietary  information, 
such  as  briefs,  notes,  or  diarts  based  on 
"kny  such  information  received  under  a 
protective  order  or  a  disclosure 
undertaking. 

(b)(1)  The  firm  of  which  a  person 
determined  to  have  violated  a  protective 
order  or  a  disclosure  undertakiiag  is  a 
partner,  associate,  or  employee;  any 
partner,  associate,  employer,  or 
employee  of  such  person;  and  any 


person  represented  by  such  person  may 
be  barred  from  appearing  before  the 
Department  for  a  designated  time  period 
from  the  date  of  publication  in  the 
Federal  Register  or  Canada  Gaxette  of 
notice  that  a  violation  has  been 
determined  to  exist  or  may  be  subjected 
to  the  sanctions  set  forth  in  paragraph 
(a)  of  this  section,  as  appropriate. 

(2)  Each  person  against  whom 
sanctions  are  proposed  under  paragraph 
(b)(1)  of  this  section  is  entiUed  to  all  the 
administrative  rights  set  forth  in  this 
subpart  separately  and  apart  from  rights 
provided  to  a  person  subject  to 
sanctions  under  paragraph  (a),  including 
the  right  to  a  charging  letter,  right  to 
representation,  and  r^t  to  a  hearing, 
but  subject  to  joinder  or  consolidation 
by  the  administrative  law  judge  under 
S  356.23(b). 

S  356.13    Suspension  of  rules. 

Upon  request  by  the  Deputy  Under 
Secretary,  a  charged  or  affected  party, 
or  the  APO  Sanctions  Board,  the 
administrative  law  judge  may  modify  or 
waive  any  rule  in  this  subpart  upon 
determining  that  no  party  will  be  unduly 
prejudiced  and  the  ends  of  justice  will 
thereby  be  served  and  upon  notice  to  all 
parties. 

S  356.14    Report  Of  violation  and 
Investigation. 

(a)  An  employee  of  the  Department  or 
any  other  person  who  has  information 
indicating  that  the  terms  of  a  protective 
order  or  a  disclosure  undertaking  have 
been  violated  will  provide  the 
information  to  a  Director  or  the  Chief 
Counsel. 

(b)  Upon  receiving  information  which 
indicates  that  a  person  may  have 
violated  the  terms  of  a  protective  order 
or  an  undertaking,  the  Director  will 
conduct  an  investigation  concerning 
whether  there  was  a  violation  of  a 
protective  order  or  a  disclosure 
undertaking,  and  who  was  responsible 
for  the  violation,  if  any.  For  purposes  of 
this  subpart,  the  Director  will  be 
supervised  by  the  Deputy  Under 
Secretary  with  guidance  from  the  Chief 
Counsel.  The  Director  will  conduct  an 
investigation  only  if  the  information  is 
received  within  30  days  after  the  alleged 
violation  occurred  or,  as  determined  by 
the  Director,  could  have  been 
discovered  through  the  exercise  of 
reasonable  and  ordinary  care. 

(c)  The  Director  will  provide  a  report 
of  the  investigation  to  the  Deputy  Under 
Secretary,  after  review  by  the  Chief 
Counsel,  no  later  than  180  days  after 
receiving  information  concerning  a 
violation,  Upon  the  Director's  request, 
and-if  extraordinary  circumstances 
exist,  the  Deputy  Under  Secretary  may 


grant  the  Director  up  to  an  additional 
180  days  to  conduct  the  investigation 
and  submit  the  report 

(d)  The  following  examples  of  actions 
that  constitute  violations  of  an 
administrative  protective  order  shall 
serve  as  guidelines  to  each  person 
subject  to  a  protective  order.  These 
examples  do  not  represent  an 
exhaustive  Ust.  Evidence  that  one  of  the 
acts  described  in  the  guidelines  has 
been  committed,  however,  shall  be 
considered  by  the  Director  as 
reasonable  cause  to  believe  a  person 
has  violated  a  protective  order  within 
the  meaning  of  (  356.15. 

(1)  Disclosure  of  proprietary 
information  to  any  person  not  granted 
access  to  that  information  by  protective 
order,  including  an  official  of  the 
Department  or  member  of  the 
Secretariat  staff  not  direcUy  involved 
with  the  panel  review  pursuant  to  which 
the  proprietary  information  was 
released,  an  employee  of  any  other 
United  States,  foreign  government,  or 
international  agency,  or  a  member  of 
Congress  or  the  Canadian  Parliament 

(2)  Failure  to  follow  the  detailed 
procedures  outlined  in  the  protective 
order  for  safeguarding  proprietary 
information,  including  maintaining  a  log 
showing  when  each  proprietary 
document  is  used,  and  by  whom,  and 
requiring  all  employees  who  obtain 
access  to  proprietary  information  (under 
the  terms  of  a  protective  order  granted 
their  employer)  to  sign  and  date  a  copy 
of  that  protective  order. 

(3)  Loss  of  proprietary  information. 

(4)  Failure  to  return  or  destixjy  all 
copies  of  the  original  documents  and  all 
notes,  memoranda,  and  submissions 
containing  proprietary  information  at 
the  close  of  the  proceeding  for  which  the 
data  were  obtained  by  burning  or 
shredding  of  the  documents  or  by 
erasing  electronic  memory,  computer 
disk,  or  tape  memory,  as  set  fortii  in  the 
protective  order. 

(5)  Failure  to  delete  proprietary 
information  from  the  public  version  of  a 
brief  or  other  correspondence  filed  with 
the  Secretariat 

(6)  Disclosure  of  proprietary 
information  during  a  public  hearing. 

(e)  Each  day  of  a  continuing  violation 
shall  constitute  a  separate  violation. 

{356.15    mittattonofproceedlnga. 

(a)  If  the  Deputy  Under  Secretary 
concludes,  after  an  investigation  and 
report  by  the  Director  under  {  356.14(c) 
and  consultation  with  the  Chief  Counsel, 
that  there  is  reasonable  cause  to  believe 
that  a  person  has  violated  a  protective 
order  or  a  disclosure  undertaking  and 
that  sanctions  are  appropriate  for  the 
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violation,  the  Deputy  Under  Secretary 
will,  at  his  discretion,  either  hiitiate  a 
proceeding  under  this  subpart  by  issuing 
a  charging  letter  as  set  forth  in  {  356.16 
or  request  that  the  authorized  agency  of 
Canada  initiate  a  proceeding  by  issuing 
a  request  to  charge  as  set  forth  in 
§  356.17.  In  determining  whether 
sanctions  are  appropriate  and,  if  so, 
what  sanctions  to  impose,  the  Deputy 
Under  Secretary  will  consider  the  nature 
of  the  violation,  the  resulting  harm,  and 
other  relevant  circumstances  of  the 
case.  The  Deputy  Under  Secretary  will 
decide  whether  to  initiate  a  proceeding 
no  later  than  60  days  after  receiving  a 
report  of  the  investigation. 

(b)  If  the  Department  receives  a 
request  to  charge  from  an  authorized 
agency  of  Canada,  the  Deputy  Under 
Secretary  will  promptly  initiate 
proceedings  under  this  part  by  issuing  a 
charging  letter  as  set  forth  in  S  356.16. 

§356.16    Charging  l«tter. 

(a)  Contents  of  Letter.  The  Deputy 
Under  Secretary  will  initiate 
proceedings  by  issuing  a  charging  letter 
to  each  charged  partj'  and  affected  party 
which  includes: 

(1)  A  statement  of  the  allegation  that  a 
protective  order  or  a  disclosure 
undertaking  has  been  violated  and  the 
basis  thereof; 

(2)  A  statement  of  the  proposed 
sanctions; 

(3)  A  statement  that  the  charged  or 
affected  party  is  entitled  to  review  the 
documents  or  other  physical  evidence 
upon  which  the  charge  is  based  and  the 
method  for  requesting  access  to.  or 
copies  of.  such  documents; 

(4)  A  statement  that  the  charged  or 
affected  party  is  entitled  to  a  hearing 
before  an  administrative  law  judge  if 
requested  within  30  days  of  the  date  of 
service  of  the  charging  letter  and  the 
procedure  for  requesting  a  hearing, 
including  the  name,  address,  and 
telephone  number  of  the  person  to 
contact  if  there  are  further  questions; 

(5)  A  statement  that  the  charged  or 
affected  party  has  a  right,  if  a  hearing  is 
not  requested,  to  submit  documentary 
evidence  to  the  Deputy  Under  Secretary 
and  an  explanation  of  the  method  for 
submitting  evidence  and  the  date  by 
which  it  must  be  received;  and 

(6)  A  statement  that  the  charged  or 
affected  party  has  a  right  to  retain 
counsel  at  the  party's  own  expense  for 
purposes  of  representation. 

(b)  Settlement  and  Amendment  of  the 
Charging  Letter.  The  Deputy  Under 
Secretary  may  amend,  supplement,  or 
withdraw  the  charging  letter  at  any  time 
with  the  approval  of  an  administrative 
law  judge  if  the  interests  of  justice 
would  thereby  be  served.  If  a  hearing 


has  not  been  requested,  the  Deputy 
Under  Secretary  will  ask  the  Under 
Secretary  to  appoint  an  administrative 
law  judge  to  make  this  determination.  If 
a  charging  letter  is  withdrawn  after  a 
request  for  a  hearing,  the  administrative 
law  judge  will  determine  whether  the 
withdrawal  will  bar  the  Deputy  Under 
Secretary  from  seeking  sanctions  at  a 
later  date  for  the  same  alleged  violation. 
If  there  has  been  no  request  for  a 
hearing,  or  if  supporting  information  has 
not  been  submitted  under  9  356.28,  the 
withdrawal  will  not  bar  future  actions 
on  the  same  alleged  violation.  The 
Deputy  Under  Secretary  and  a  charged 
or  affected  party  may  settle  a  charge 
brought  under  this  Subpart  by  mutual 
agreement  at  any  time  after  service  of 
the  charging  letter  approval  of  the 
administrative  law  judge  or  the  APO 
Sanctions  Board  is  not  necessary. 

(c)  Service  of  Charging  Letter  on  a 
Resident  of  the  United  States.  (1) 
Service  of  a  charging  letter  on  a  United 
States  resident  will  be  made  by: 

(i)  Mailing  a  copy  by  registered  or 
certified  mail  addressed  to  the  charged 
or  affected  party  at  the  party's  last 
known  address; 

(ii)  Leaving  a  copy  with  the  charged  or 
affected  party  or  with  an  officer,  a 
managing  or  general  agent,  or  any  other 
agent  authorized  by  appointment  or  by 
law  to  receive  service  for  the  party;  or 

(iii)  Leaving  a  copy  with  a  person  of 
suitable  age  and  discretion  who  resides 
at  the  party's  last  known  dwelling. 

(2)  Service  made  in  the  manner 
described  in  paragraph  (c)(1)  (ii)  or  (iii) 
of  this  section  shall  be  evidenced  by  a 
certificate  of  service  signed  by  the 
person  making  such  service,  stating  the 
method  of  service  and  the  identity  of  the 
person  with  whom  the  charging  letter 
was  left. 

(d)  Service  of  Charging  Letter  on  a 
Non-resident  ii  applicable  laws  or 
intergovernmental  agreements  or 
understandings  make  the  methods  of 
service  set  forth  in  paragraph  (c)  of  this 
section  inappropriate  or  ineffective, 
service  of  the  charging  letter  on  a  person 
who  is  not  a  resident  of  the  United 
States  may  be  made  by  any  method  that 
is  permitted  by  the  country  in  which  the 
person  resides  and  that,  in  the  opinion 
of  the  Deputy  Under  Secretary,  satisfies 
due  process  requirements  under  United 
States  law  with  respect  to  notice  in 
administrative  proceedings. 

§  356. 1 7    Request  To  charge. 

Upon  deciding  to  initiate  a  proceeding 
pursuant  to  S  356.15.  the  Deputy  Under 
Secretary  will  request  an  authorized 
agency  of  Canada  to  initiate  a 
proceeding  for  imposing  sanctions  for 
violation  of  a  protective  order  or  a 


disclosure  undertaking  by  issuing  a 
letter  of  request  to  charge  that  includes 
a  statement  of  the  allegation  that  a 
protective  order  or  a  disclosure 
undertaking  has  been  violated  and  the 
basis  thereof. 

§  356.18    Interim  Mnciions. 

(a)  If  the  Deputy  Under  Secretary 
concludes,  after  issuing  a  charging  letter 
under  S  356.16  and  before  a  final 
decision  is  rendered,  that  interim 
sanctions  are  necessary  to  protect  the 
interests  of  the  Department,  an 
authorized  agency  of  Canada,  or  others, 
including  the  protection  of  proprietary 
information,  the  Deputy  Under  Secretary 
may  petition  an  administrative  law 
judge  to  impose  such  sanctions. 

(b)  The  administrative  law  judge  may 
impose  interim  sanctions  against  a 
person  upon  determining  that: 

(1)  There  is  probable  cause  to  believe 
that  there  was  a  violation  of  a  protective 
order  or  a  disclosure  undertaking  and 
the  Department  is  likely  to  prevail  in 
obtaining  sanctions  under  this  Subpart. 

(2)  The  Department,  authorized 
agency  of  Canada,  or  others  are  likely  to 
su^er  irreparable  harm  if  the  interim 
sanctions  are  not  imposed,  and 

(3)  The  interim  sanctions  are  a 
reasonable  means  for  protecting  the 
rights  of  the  Department,  authorized 
agency  of  Canada,  or  others  while 
preserving  to  the  greatest  extent 
possible  the  rights  of  the  person  against 
whom  the  interim  sanctions  are 
proposed. 

(c)  Interim  sanctions  which  may  be 
imposed  include  any  sanctions  that  are 
necessary  to  protect  the  rights  of  the 
Department,  authorized  agency  of 
Canada,  or  others,  including,  but  not 
limited  to: 

(1)  Denying  a  person  further  access  to 
proprietary  information. 

(2)  Barring  a  person  from  representing 
another  person  before  the  Department. 

(3)  Barring  a  person  from  appearing 
before  the  Department,  and 

(4)  Requiring  the  person  to  return 
material  previously  provided  by  the 
Department  or  the  competent 
investigating  authority  of  Canada,  and 
all  other  materials  containing  the 
proprietary  information,  such  as  briefs, 
notes,  or  charts  based  on  any  such 
information  received  under  a  protective 
order  or  disclosure  undertaking. 

(d)  The  Deputy  Under  Secretary  will 
notify  the  person  against  whom  interim 
sanctions  are  sought  of  the  request  for 
interim  sanctions  and  provide  to  that 
person  the  material  submitted  to  the 
administrative  law  judge  to  support  the 
request.  The  notice  will  include  a 
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reference  to  the  procedures  of 
section. 

(e)  A  person  against  whom  i 
sanctions  are  proposed  has  a : 
oppose  the  request  through  su 
of  material  to  the  administrati 
judge.  The  administrative  law 
discretion  to  permit  oral  prese 
and  to  allow  further  submissic 

(f)  The  administrative  law  ji 
notify  the  parties  of  the  decisi 
interim  sanctions  and  the  bas 
within  five  days  of  the  conclu 
oral  presentations  or  the  date 
written  submissions. 

(g)  If  interim  sanctions  have 
imposed,  the  investigation  an( 
proceedings  under  this  Subpa 
conducted  on  an  expedited  be 

(h)  An  order  imposing  interi 
sanctions  may  be  revoked  at  i 
by  the  administrative  law  jud 
expires  automatically  upon  th 
of  a  final  order. 

(i)  The  administrative  law  j 
reconsider  imposition  of  inter 
sanctions  on  the  basis  of  new 
material  evidence  or  other  got 
shown.  The  Deputy  Under  Se( 
a  person  against  whom  interii 
sanctions  have  been  imposed 
appeal  a  decision  on  interim  { 
to  the  APO  Sanctions  Board,  i 
appeal  is  certified  by  the  adm 
law  judge  as  necessary  to  pre 
harm  to  the  Department  or  au 
agency  of  Canada,  a  person  a 
whom  interim  sanctions  have 
imposed  or  others,  or  is  other 
interests  of  justice.  Interim  sa 
which  have  been  imposed  rer 
effect  while  an  appeal  is  penc 
the  administrative  law  judge  i 
otherwise. 

(j)  The  Deputy  Under  Secre 
request  an  administrative  law 
impose  emergency  interim  sa 
preserve  the  status  quo.  Emer 
interim  sanctions  may  last  no 
than  48  hours,  excluding  wee! 
holidays.  The  person  against 
emergency  interim  sanctions 
proposed  need  not  be  given  p 
or  an  opportunity  to  oppose  t 
for  sanctions.  The  administra 
judge  may  impose  emergency 
sanctions  upon  determining  tJ 
Department  or  authorized  ag( 
Canada  is,  or  others  are.  likel 
irreparable  harm  if  such  sane 
not  imposed  and  that  the  Inte 
justice  would  thereby  be  serv 
administrative  law  judge  will 
notify  a  person  against  whon 
emergency  sanctions  have  be 
of  the  sanctions  and  their  dui 

(k)  If  a  hearing  has  not  bee 
requested,  the  Deputy  Under 
will  request  that  the  Under  S( 
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disclosure  undertaking  by  issuing  a 
letter  of  request  to  charge  that  includes 
a  statement  of  the  allegation  that  a 
protective  order  or  a  disclosure 
undertaking  has  been  violated  and  the 
basis  thereof. 

§  356.18    Interim  Mncilons. 

(a)  If  the  Deputy  Under  Secretary 
concludes,  after  issuing  a  charging  letter 
under  S  356.16  and  before  a  final 
decision  is  rendered,  that  interim 
sanctions  are  necessary  to  protect  the 
interests  of  the  Department,  an 
authorized  agency  of  Canada,  or  others, 
including  the  protection  of  proprietary 
information,  the  Deputy  Under  Secretary 
may  petition  an  administrative  law 
judge  to  impose  such  sanctions. 

(b)  The  administrative  law  judge  may 
impose  interim  sanctions  against  a 
person  upon  determining  that: 

(1)  There  is  probable  cause  to  believe 
that  there  was  a  violation  of  a  protective 
order  or  a  disclosure  undertaking  and 
the  Department  is  likely  to  prevail  in 
obtaining  sanctions  under  this  Subpart, 

(2)  The  Department,  authorized 
agency  of  Canada,  or  others  are  likely  to 
suffer  irreparable  harm  if  the  interim 
sanctions  are  not  imposed,  and 

(3)  The  interim  sanctions  are  a 
reasonable  means  for  protecting  the 
rights  of  the  Department,  authorized 
agency  of  Canada,  or  others  while 
preserving  to  the  greatest  extent 
possible  the  rights  of  the  person  against 
whom  the  interim  sanctions  are 
proposed. 

(c)  Interim  sanctions  which  may  be 
imposed  include  any  sanctions  that  are 
necessary  to  protect  the  rights  of  the 
Department,  authorized  agency  of 
Canada,  or  others,  including,  but  not 
limited  to: 

(1)  Denying  a  person  further  access  to 
proprietary  information, 

(2)  Barring  a  person  from  representing 
another  person  before  the  Department, 

(3)  Barring  a  person  from  appearing 
before  the  Department,  and 

(4)  Requiring  the  person  to  return 
material  previously  provided  by  the 
Department  or  the  competent 
investigating  authority  of  Canada,  and 
all  other  materials  containing  the 
proprietary  information,  such  as  briefs, 
notes,  or  charts  based  on  any  such 
information  received  under  a  protective 
order  or  disclosure  undertaking. 

(d)  The  Deputy  Under  Secretary  will 
notify  the  person  against  whom  interim 
sanctions  are  sought  of  the  request  for 
interim  sanctions  and  provide  to  that 
person  the  material  submitted  to  the 
administrative  law  judge  to  support  the 
request.  The  notice  will  include  a 


reference  to  the  procedures  of  this 
section. 

(e)  A  person  against  whom  interim 
sanctions  are  proposed  has  a  right  to 
oppose  the  request  through  submission 
of  material  to  the  administrative  law 
judge.  The  administrative  law  judge  has 
discretion  to  permit  oral  presentations 
and  to  allow  further  submissions. 

(f)  The  administrative  law  judge  will 
notify  the  parties  of  the  decision  on 
interim  sanctions  and  the  basis  therefor 
within  five  days  of  the  conclusion  of 
oral  presentations  or  the  date  of  final 
written  submissions. 

(g)  If  interim  sanctions  have  been 
imposed,  the  investigation  and  any 
proceedings  under  this  Subpart  will  be 
conducted  on  an  expedited  basis. 

(h)  An  order  imposing  interim 
sanctions  may  be  revoked  at  any  time 
by  the  administrative  law  judge  and 
expires  automatically  upon  the  issuance 
of  a  final  order. 

(i)  The  administrative  law  judge  may 
reconsider  imposition  of  interim 
sanctions  on  the  basis  of  new  and 
m.aterial  evidence  or  other  good  cause 
shown.  The  Deputy  Under  Secretary  or 
a  person  against  whom  interim 
sanctions  have  been  imposed  may 
appeal  a  decision  on  interim  sanctions 
to  the  APO  Sanctions  Board,  if  such  an 
appeal  is  certified  by  the  administrative 
law  judge  as  necessary  to  prevent  undue 
harm  to  the  Department  or  authorized 
agency  of  Canada,  a  person  against 
whom  interim  sanctions  have  been 
imposed  or  others,  or  is  otherwise  in  the 
interests  of  justice.  Interim  sanctions 
which  have  been  imposed  remain  in 
effect  while  an  appeal  is  pending,  unless 
the  administrative  law  judge  determines 
otherwise. 

(j)  The  Deputy  Under  Secretary  may 
request  an  administrative  law  judge  to 
impose  emergency  interim  sanctions  to 
preserve  the  status  quo.  Emergency 
interim  sanctions  may  last  no  longer 
than  48  hours,  excluding  weekends  and 
holidays.  The  person  against  whom  such 
emergency  interim  sanctions  are 
proposed  need  not  be  given  prior  notice 
or  an  opportunity  to  oppose  the  request 
for  sanctions.  The  administrative  law 
judge  may  impose  emergency  interim 
sanctions  upon  determining  that  the 
Department  or  authorized  agency  of 
Canada  is,  or  others  are,  likely  to  suffer 
irreparable  harm  if  such  sanctions  are 
not  imposed  and  that  the  interests  of 
justice  would  thereby  be  served.  The- 
administrative  law  judge  will  promptly 
notify  a  person  against  whom 
emergency  sanctions  have  been  imposed 
of  the  sanctions  and  their  duration. 

(k)  If  a  hearing  has  not  been 
requested,  the  Deputy  Under  Secretary 
will  request  that  the  Under  Secretary 


appoint  an  administrative  law  judge  for 
making  determinations  under  this 
section. 

(1)  The  Deputy  Under  Secretary  will 
notify  the  Secretariat  concerning  the 
imposition  or  revocation  of  interim 
sanctions  or  emergency  interim 
sanctions. 

S  356.19    Request  for  a  hearing. 

(a)  Any  party  may  request  a  hearing 
by  submitting  a  written  request  to  the 
Under  Secretary  within  30  days  after  the 
date  of  service  of  the  charging  letter. 
However,  the  Deputy  Under  Secretary 
may  request  a  hearing  only  if  the 
interests  of  justice  would  thereby  be 
served. 

(b)  Upon  timely  receipt  of  a  request 
for  a  hearing,  the  Under  Secretary  will 
appoint  an  administrative  law  judge  to 
conduct  the  hearing  and  render  an  initial 
decision. 

9  356.20    Dtscovery. 

(a)  Voluntary  Discovery.  All  parties 
are  encouraged  to  engage  in  voluntary 
discovery  procedures  regarding  any 
matter,  not  privileged,  which  is  relevant 
to  the  subject  matter  of  the  pending 
sanctions  proceeding. 

(b)  Limitations  on  Discovery.  The 
administrative  law  judge  shall  place 
such  limits  upon  the  kind  or  amount  of 
discovery  to  be  had  or  the  period  of  time 
during  which  discovery  may  be  carried 
out  as  shall  be  consistent  with  the  time 
limitations  set  forth  in  this  Part. 

(c)  Interrogatories  and  Requests  for 
Admissions  or  Production  of 
Documents.  A  party  may  serve  on  any 
other  party  interrogatories,  requests  for 
admissions,  or  requests  for  production 
of  documents  for  inspection  and 
copying,  and  the  party  may  then  apply 
to  the  administrative  law  judge  for  such 
enforcement  or  protective  order  as  that 
party  deems  warranted  concerning  such 
discovery.  The  party  will  8er\'e  a 
discovery  request  at  least  20  days  before 
the  scheduled  date  of  a  hearing,  if  a 
hearing  has  been  requested  and 
scheduled,  unless  the  administrative  law 
judge  specifies  a  shorter  time  period. 
Copies  of  Interrogatories,  requests  for 
admissions,  and  requests  for  production 
of  documents  and  responses  thereto  will 
be  served  on  all  parties.  Matters  of  fact 
or  law  of  which  admission  is  requested 
will  be  deemed  admitted  unless,  within 
a  period  designated  in  the  request  (at 
least  10  days  after  the  date  of  service  of 
the  request,  or  within  such  further  time 
as  the  administrative  law  judge  may 
allow),  the  party  to  whom  the  request  is 
directed  serves  upon  the  requesting 
party  a  sworn  statement  either 
admitting  or  denying  specifically  the 
matters  of  which  admission  is  requested 


or  setting  forth  in  detail  the  reasons  why 
the  party  cannot  truthfully  either  admit 
or  deny  such  matters. 

(d)  Depositions.  Upon  application  of  a 
party  and  for  good  cause  shown,  the 
administrative  law  judge  may  order  the 
taking  of  the  testimony  of  any  person 
who  is  a  party,  or  under  the  control  or 
authority  of  a  party,  by  deposition  and 
the  production  of  specified  documents  or 
materials  by  the  person  at  the 
deposition.  The  application  shall  state 
the  purpose  of  the  deposition  and  shall 
set  forth  the  facts  sought  to  be 
established  through  the  deposition. 

(e)  Supplementation  of  Responses.  A 
party  who  has  responded  to  a  request 
for  discovery  with  a  response  that  was 
complete  when  made  is  under  no  duty  to 
supplement  his  response  to  include 
information  thereafter  acquired,  except 
as  follows: 

(1)  A  party  is  under  a  duty  to 
seasonably  supplement  his  response 
with  respect  to  any  question  directly 
addressed  to: 

(i)  The  identity  and  location  of 
persons  having  knowledge  of 
discoverable  matters:  and 

(ii)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  a  hearing,  tlte  subject  matter 
on  which  the  witness  is  expected  to 
testify,  and  the  substance  of  the 
testimony. 

(2)  A  party  is  under  a  duty  to 
seasonably  amend  a  prior  response  if 
the  party  obtains  information  upon  the 
basis  of  which  he  or  she: 

(i)  Knows  the  response  was  incorrect 
when  made;  or 

(ii)  Knows  that  the  response,  though 
correct  when  made,  is  no  longer  true, 
and  the  circumstances  are  such  that  a 
failure  to  amend  the  response  is  in 
substance  a  knowing  concealment. 

(3)  A  duty  to  supplement  responses 
may  be  imposed  by  order  of  the 
administrative  law  judge,  agreement  of 
the  parties,  or  at  any  time  prior  to  a 
hearing  through  new  requests  for 
supplementation  of  prior  responses. 

(f)  Enforcement  The  administrative 
law  judge  may  order  a  party  to  answer 
designated  questions,  to  produce 
specified  documents  or  items,  or  to  take 
any  other  action  in  response  to  a  proper 
discovery  request.  If  a  party  does  not 
comply  with  such  an  order,  the 
administrative  law  judge  may  make  any 
determination  or  enter  any  order  in  the 
proceedings  as  he  or  she  deems 
reasonable  and  appropriate.  The 
administrative  law  judge  may  strike 
related  charges  or  defenses  in  whole  or 
in  part  or  may  take  particular  facts 
relating  to  the  discovery  request  to 
which  the  party  failed  or  refused  to 
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respond  as  being  established  for 
purpose  of  the  proceeding  in  accordance 
with  the  contentions  of  the  party  seeking 
discovery.  In  issuing  a  discovery  order, 
the  administrative  law  judge  will 
consider  the  necessity  to  protect 
proprietary  information  and  will  not 
order  the  release  of  information  in 
circumstances  where  it  is  reasonable  to 
conclude  that  such  release  will  lead  to 
unauthorized  dissemination  of  such 
information. 

§  356.21    Subpoenas. 

(a)  Application  for  Issuance  of  a 
Subpoena.  An  application  for  issuance 
of  a  subpoena  requiring  a  person  to 
appear  and  depose  or  testify  at  the 
taking  of  a  deposition  or  at  a  hearing 
shall  be  made  to  the  administrative  law 
judge.  An  application  for  issuance  of  a 
subpoena  requiring  a  person  to  appear 
and  depose  or  testify  and  to  produce 
specified  documents,  papers,  books,  or 
other  physical  exhibits  at  the  taking  of  a 
deposition,  at  a  prehearing  conference, 
at  a  hearing,  or  under  any  other 
circumstances,  shall  be  made  in  writing 
to  the  administrative  law  judge  and 
shall  specify  the  material  to  be  produced 
as  precisely  as  possible,  showing  the     . 
general  relevancy  of  the  material  and 
the  reasonableness  of  the  scope  of  the 
subpoena. 

(b)  Use  of  Subpoena  for  Discovery. 
Subpoenas  may  be  used  by  any  party 
for  purposes  of  discovery  or  for 
obtaining  documents,  papers,  books,  or 
other  physical  exhibits  for  use  in 
evidence,  or  for  both  purposes.  When 
used  for  discovery  purposes,  a  subpoena 
may  require  a  person  to  produce  and 
permit  the  inspection  and  copying  of 
nonprivileged  documents,  papers,  books, 
or  other  physical  exhibits  which 
constitute  or  contain  evidence  relevant 
to  the  subject  matter  involved  and 
which  are  in  the  possession,  custody,  or 
control  of  such  person. 

(c)  Application  for  Subpoenas  for 
Nonparty  Department  Records  or 
Personnel  or  for  Records  or  Personnel  of 
Other  Government  Agencies.  (1)  An 
application  for  issuance  of  a  subpoena 
requiring  the  production  of  nonparty 
documents,  papers,  books,  physical 
exhibits,  or  other  material  in  the  records 
of  the  Department,  or  requiring  the 
appearance  of  an  official  or  employee  of 
the  Department,  or  requiring  the 
production  of  records  or  personnel  of 
other  Government  agencies  shall  specify 
as  precisely  as  possible  the  material  to 
be  produced,  the  nature  of  the 
information  to  be  disclosed,  or  the 
expected  testimony  of  the  official  or 
employee,  and  shall  contain  a  statement 
shewing  the  general  relevancy  of  the 
material,  information,  or  testimony  and 


the  reasonableness  of  the  scope  of  the 
application,  together  with  a  showing 
that  such  material,  information,  or 
testimony  or  their  substantial  equivalent 
could  not  be  obtained  without  undue 
hardship  by  alternative  means. 

(2)  Such  apphcations  shall  be  ruled 
upon  by  the  administrative  law  judge. 
To  the  extent  that  the  motion  is  granted, 
the  administrative  law  judge  shall 
provide  such  terms  and  conditions  for 
the  production  of  the  material,  the 
disclosure  of  the  information,  or  the 
appearance  of  the  official  or  employee 
as  may  appear  necessary  and 
appropriate  for  the  protection  of  the 
public  interest. 

(3)  No  application  for  a  subpoena  for 
production  of  documents  grounded  upon 
the  Freedom  of  Information  Act  (5  U.S.C. 
552]  shall  be  entertained  by  the 
administrative  law  judge. 

(d)  Motion  To  Limit  or  Quash.  Any 
motion  to  limit  or  quash  a  subpoena 
shall  be  filed  within  10  days  after 
service  thereof,  or  within  such  other 
time  as  the  administrative  law  judge 
may  allow. 

(e)  Ex  Parte  Rulings  on  Applications 
for  Subpoenas.  Applications  for  the 
issuance  of  subpoenas  ptirsuant  to  this 
section  may  be  made  ex  parte,  and,  if  so 
made,  such  applications  and  rulings 
thereon  shall  remain  ex  parte  unless 
otherwise  ordered  by  the  administrative 
law  judge. 

(f)  Role  of  the  Under  Secretary.  If  a 
hearing  has  not  been  requested,  the 
party  seeking  enforcement  will  ask  the 
Undersecretary  to  appoint  an 
administrative  law  judge  to  rule  on 
applications  for  issuance  of  a  subpoena 
under  this  section. 

§  356.22    Prehearing  conference. 

(a)(1)  If  an  administrative  hearing  has 
been  requested,  the  administrative  law 
judge  will  direct  the  parties  to  attend  a 
prehearing  conference  to  consider 

(i)  Simphfication  of  issues; 

(ii)  Obtaining  stipulations  of  fact  and 
of  documents  to  avoid  unnecessary 
proof; 

(iii)  Settlement  of  the  matter 

(iv)  Discovery;  and 

(v)  Such  other  matters  as  may 
expedite  the  disposition  of  the 
proceedings. 

(2)  Any  relevant  and  significant 
stipulations  or  admissions  will  be 
incorporated  into  the  initial  decision. 

(b)  If  a  prehearing  conference  is 
impractical,  the  administrative  law 
judge  will  direct  the  parties  to 
correspond  with  each  other  or  to  confer 
by  telephone  or  otherwise  to  achieve  the 
purposes  of  such  a  conference. 


§356.23    Hearing. 

(a)  Scheduling  of  Hearing.  The 
administrative  law  judge  will  schedule 
the  hearing  at  a  reasonable  time,  date, 
and  place,  which  will  be  in  Washington. 
DC,  unless  the  administrative  law  judge 
determines  otherwise  based  upon  good 
cause  shown,  that  another  location 
would  better  serve  the  interests  of 
justice.  In  setting  the  date,  the 
administrative  law  judge  will  give  due 
regard  to  the  need  for  the  parties 
adequately  to  prepare  for  the  hearing 
and  the  importance  of  expeditiously 
resolving  the  matter. 

(b)  Joinder  or  Consolidation.  The 
administrative  law  judge  may  order 
joinder  or  consolidation  if  sanctions  are 
proposed  against  more  than  one  party  or 
if  violations  of  more  than  one  protective 
order  or  disclosure  undertaking  are 
alleged  if  to  do  so  would  expedite 
processing  of  the  cases  and  not 
adversely  affect  the  interests  of  the 
parties. 

(c)  Hearing  Procedures.  Hearings  will 
be  conducted  in  a  fair  and  impartial 
maruier  by  the  administrative  law  judge, 
who  may  limit  attendance  at  any 
hearing  or  portion  thereof  if  necessary 
or  advisable  in  order  to  protect 
proprietary  information  from  improper 
disclosure.  The  rules  of  evidence 
prevailing  in  courts  of  law  shall  not 
apply,  and  all  evidentiary  material  the 
administrative  law  judge  determines  to 
be  relevant  and  material  to  the 
proceeding  and  not  unduly  repetitious 
may  be  received  into  evidence  and 
given  appropriate  weight.  The 
administrative  law  judge  may  make 
such  orders  and  determinations 
regarding  the  admissibility  of  evidence, 
conduct  of  examination  and  cross- 
examination,  and  similar  matters  as  are 
necessary  or  appropriate  to  ensure 
orderliness  in  the  proceedings.  The 
administrative  law  judge  will  ensure 
that  a  record  of  the  hearing  will  be  taken 
by  reporter  or  by  electronic  recording, 
and  will  order  such  part  of  the  record  to 
be  sealed  as  is  necessary  to  protect 
proprietary  information. 

(d)  Rights  of  Parties.  At  a  hearing 
each  party  shall  have  the  right  to: 

(1)  Introduce  and  examine  witnesses 
and  submit  physical  evidence, 

(2)  Confront  and  cross-examine 
adverse  witnesses, 

(3)  Present  oral  argument,  and 

(4)  Receive  a  transcript  or  recording  of 
the  proceedings,  upon  request,  subject  to 
the  administrative  law  judge's  orders 
regarding  sealing  the  record. 

(e)  Representation.  Each  charged  or 
affected  party  has  a  right  to  represent 
himself  or  herself  or  to  retain  private 
counsel  for  that  purpose.  The  Chief 
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Counsel  will  represent  the  Dep 
unless  the  General  Counsel  of  i 
Department  determines  otherw 
administrative  law  judge  may  ( 
representative  if  such  represen 
constitutes  a  conflict  of  interes 
otherwise  not  in  the  interests  o 
and  may  debar  a  representativ 
contumacious  conduct  relating 
proceedings. 

(f)  Ex  Parte  Communicationi 
parties  and  their  representativi 
not  make  any  ex  parte  commui 
to  the  administrative  law  judge 
concerning  the  merits  of  the  ail 
or  any  matters  at  issue,  except 
provided  in  §  358.18(j)  regardir 
emergency  interim  sanctions. 

§  356.24  Proceeding  wittiout  a  t 
If  no  party  has  requested  a  h 
the  Deputy  Under  Secretary,  vt 
days  after  the  date  of  service  c 
charging  letter,  will  submit  for 
into  the  record  and  provide  eai 
charged  or  affected  party  infor 
supporting  the  allegations  in  th 
charging  letter.  Each  charged  c 
party  has  the  right  to  file  a  wri 
response  to  the  information  an 
supporting  documentation  witl 
days  after  the  date  of  service  c 
information  provided  by  the  D 
Under  Secretary  unless  the  De 
Under  Secretary  alters  the  timi 
for  good  cause.  The  Deputy  Ur 
Secretary  may  allow  the  partic 
submit  further  information  anc 
argument. 

S  356.25    Wttnesse*. 

Witnesses  summoned  befon 
Department  shall  be  paid  the  s 
and  mileage  that  are  paid  witr 
the  courts  of  the  United  States 

$356.26    Initial  decision. 

(a)  Initial  Decision.  The 
administrative  law  judge,  if  a  I 
was  requested,  or  the  Deputy  I 
Secretary  will  submit  an  initia 
to  the  APO  Sanctions  Board,  p 
copies  to  the  parties.  The  adm 
law  judge  or  the  Deputy  Undei 
Secretary  will  ordinarily  issue 
decision  within  20  days  of  the 
conclusion  of  the  hearing,  if  or 
held,  or  within  15  days  of  the  ( 
service  of  fmal  wrritten  submis 
initial  decision  will  be  based  s 
evidence  received  into  the  reo 
the  pleadings  of  the  parties. 

(b)  Findings  and  Conclusion 
initial  decision  will  state  fmdL 
conclusions  as  to  whether  a  pt 
violated  a  protective  order  or  i 
disclosure  undertaking;  the  ba 
those  Hndings  and  conclusion) 
jvhether  the  sanctions  propose 
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§356.23    Hearing. 

(a)  Scheduling  of  Hearing.  The 
administrative  law  judge  will  schedule 
the  hearing  at  a  reasonable  time,  date, 
and  place,  which  will  be  in  Washington, 
DC,  unless  the  administrative  law  judge 
determines  otherwise  based  upon  good 
cause  shown,  that  another  location 
would  better  serve  the  interests  of 
justice.  In  setting  the  date,  the 
administrative  law  judge  will  give  due 
regard  to  the  need  for  the  parties 
adequately  to  prepare  for  the  hearing 
and  the  importance  of  expeditiously 
resolving  the  matter. 

(b)  Joinder  or  Consolidation.  The 
administrative  law  judge  may  order 
joinder  or  consolidation  if  sanctions  are 
proposed  against  more  than  one  party  or 
if  violations  of  more  than  one  protective 
order  or  disclosure  undertaking  are 
alleged  if  to  do  so  would  expedite 
processing  of  the  cases  and  not 
adversely  affect  the  interests  of  the 
parties. 

(c)  Hearing  Procedures.  Hearings  will 
be  conducted  in  a  fair  and  impartial 
maruier  by  the  administrative  law  judge, 
who  may  limit  attendance  at  any 
hearing  or  portion  thereof  if  necessary 
or  advisable  in  order  to  protect 
proprietary  information  from  improper 
disclosure.  The  rules  of  evidence 
prevailing  in  courts  of  law  shall  not 
apply,  and  all  evidentiary  material  the 
administrative  law  judge  determines  to 
be  relevant  and  material  to  the 
proceeding  and  not  unduly  repetitious 
may  be  received  into  evidence  and 
given  appropriate  weight.  The 
administrative  law  judge  may  make 
such  orders  and  determinations 
regarding  the  admissibility  of  evidence, 
conduct  of  examination  and  cross- 
examination,  and  similar  matters  as  are 
necessary  or  appropriate  to  ensure 
orderliness  in  the  proceedings.  The 
administrative  law  judge  will  ensure 
that  a  record  of  the  hearing  will  be  taken 
by  reporter  or  by  electronic  recording, 
and  will  order  such  part  of  the  record  to 
be  sealed  as  is  necessary  to  protect 
proprietary  information. 

(d)  Rights  of  Parties.  At  a  hearing 
each  party  shall  have  the  right  to: 

(1)  Introduce  and  examine  witnesses 
and  submit  physical  evidence, 

(2)  Confront  and  cross-examine 
adverse  witnesses, 

(3)  Present  oral  argument  and 

(4)  Receive  a  transcript  or  recording  of 
the  proceedings,  upon  request,  subject  to 
the  administrative  law  judge's  orders 
regarding  sealing  the  record. 

(e)  Representation.  Each  charged  or 
affected  party  has  a  right  to  represent 
himself  or  herself  or  to  retain  private 
counsel  for  that  purpose.  The  Chief 


Counsel  will  represent  the  Department 
unless  the  General  Counsel  of  the 
Department  determines  otherwise.  The 
administrative  law  judge  may  disallow  a 
representative  if  such  representation 
constitutes  a  conflict  of  interest  or  is 
otherwise  not  in  the  interests  of  justice 
and  may  debar  a  representative  for 
contumacious  conduct  relating  to  the 
proceedings. 

(f)  Ex  Parte  Communications.  The 
parties  and  their  representatives  may 
not  make  any  ex  parte  communications 
to  the  administrative  law  judge 
concerning  the  merits  of  the  allegations 
or  any  matters  at  issue,  except  as 
provided  in  §  358.18(j)  regarding 
emergency  interim  sanctions. 

§  356.24    Proceeding  wIttKMit  a  hearing. 
If  no  party  has  requested  a  hearing, 
the  Deputy  Under  Secretary,  within  40 
days  after  the  date  of  service  of  a 
charging  letter,  will  submit  for  inclusion 
into  the  record  and  provide  each 
charged  or  affected  party  information 
supporting  the  allegations  in  the 
charging  letter.  Each  charged  or  affected 
party  has  the  right  to  file  a  written 
response  to  the  information  and 
supporting  documentation  within  30 
days  after  the  date  of  service  of  the 
information  provided  by  the  Deputy 
Under  Secretary  unless  the  Deputy 
Under  Secretary  alters  the  time  period 
for  good  cause.  The  Deputy  Under 
Secretary  may  allow  the  parties  to 
submit  further  information  and 
argument 

§356.25    Wttnenes. 

Witnesses  summoned  before  the 
Department  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  in 
the  courts  of  the  United  States. 

§356.26    Initial  decision. 

(a)  Initial  Decision.  The 
administrative  law  judge,  if  a  hearing 
was  requested,  or  the  Deputy  Under 
Secretary  will  submit  an  initial  decision 
to  the  APO  Sanctions  Board,  providing 
copies  to  the  parties.  The  administrative 
law  judge  or  the  Deputy  Under 
Secretary  will  ordinarily  issue  the 
decision  within  20  days  of  the 
conclusion  of  the  hearing,  if  one  was 
held,  or  within  15  days  of  the  date  of 
service  of  fmal  written  submissions.  The 
initial  decision  will  be  based  solely  on 
evidence  received  into  the  record  and 
the  pleadings  of  the  parties. 

(b)  Findings  and  Conclusions.  The 
initial  decision  will  state  fmdings  and 
conclusions  as  to  whether  a  person  has 
violated  a  protective  order  or  a 
disclosure  undertaking;  the  basis  for 
those  fmdings  and  conclusions;  and 
Arhether  the  sanctions  proposed  in  the 


charging  letter,  or  lesser  included 
sanctions,  should  be  imposed  against 
the  charged  or  affected  party.  The 
administrative  law  judge  or  the  Deputy 
Under  Secretary  may  impose  sanctions 
only  upon  determining  that  the 
preponderance  of  the  evidence  supports 
a  finding  of  violation  of  a  protective 
order  or  a  disclosure  undertaking  and 
that  the  sanctions  are  warranted  against 
the  charged  or  affected  party. 

(c)  Finality  of  Decision.  If  the  APO 
Sanctions  Board  has  not  Issued  a 
decision  on  the  matter  within  60  days 
after  issuance  of  the  initial  decision,  the 
initial  decision  becomes  the  final 
decision  of  the  Department 

§356.27    Final  decWon. 

(a)  APO  Sanctions  Board.  Upon 
request  of  a  party,  the  initial  decision 
will  be  reviewed  by  the  members  of  the 
APO  Sanctions  Board.  The  Board 
consists  of  the  Under  Secretary  for 
International  Trade,  who  shall  serve  as 
Chairperson,  the  Under  Secretary  for 
Economic  Affairs,  and  the  General 
Counsel. 

(b)  Comments  on  Initial  Decision. 
Within  30  days  after  issuance  of  the 
initial  decision,  a  party  may  submit 
written  comments  to  the  APO  Sanctions 
Board  on  the  initial  decision,  which  the 
Board  will  consider  when  reviewing  the 
initial  decision.  The  parties  have  no 
right  to  an  oral  presentation,  although 
the  Board  may  allow  oral  argument  in 
its  discretion. 

(c)  Final  Decision  by  the  APO 
Sanctions  Board.  Within  60  days  but  not 
sooner  than  30  days  after  issuance  of  an 
initial  decision,  the  APO  Sanctions 
Board  may  issue  a  fmal  decision  which 
adopts  the  initial  decision  in  its  entirety; 
differs  in  whole  or  in  part  from  the 
initial  decision,  including  the  imposition 
of  lesser  included  sanctions;  or  remands 
the  matter  to  the  administrative  law 
judge  or  the  Deputy  Under  Secretary  for 
further  consideration.  The  only 
sanctions  that  the  Board  can  impose  are 
those  sanctions  proposed  in  the  charging 
letter  or  lesser  included  sanctions. 

(d)  Contents  of  Final  Decision.  If  the 
final  decision  of  the  APO  Sanctions 
Board  does  not  remand  the  matter  and 
differs  from  the  initial  decision,  it  will 
state  findings  and  conclusions  which 
differ  from  the  initial  decision,  if  any, 
the  basis  for  those  findings  and 
conclusions,  and  the  sanctions  which 
are  to  be  imposed,  to  the  extent  they 
differ  from  the  sanctions  in  the  initial 
decision. 

(e)  Public  Notice  of  Sanctions.  If  the 
final  decision  is  that  there  has  been  a 
violation  of  a  protective  order  or  a 
disclosure  undertaking  and  that 
sanctions  are  to  be  imposed,  notice  of 


the  decision  will  be  published  in  the 
Federal  Register  and  forwarded  to  the 
Secretariat  Such  publication  will  be  no 
sooner  than  30  days  after  issuance  of  a 
final  decision  or  after  a  motion  to 
reconsider  has  been  denied,  if  such  a 
motion  was  filed.  If  the  final  decision  is 
made  in  a  proceeding  based  upon  a 
request  to  charge  by  an  authorized 
agency  of  Canada,  the  decision  will  be 
forwarded  to  the  Secretariat  for 
transmittal  to  the  authorized  agency  of 
Canada  for  publication  in  the  Canada 
Gazette  or  other  appropriate  action.  The 
Deputy  Under  Secretary  will  also 
provide  such  information  to  the  ethics 
panel  or  other  disciplinary  body  of  the 
appropriate  bar  associations  or  other 
professional  associations  whenever  the 
Deputy  Under  Secretary  subjects  a 
charged  or  affected  party  to  a  sanction 
under  paragraph  (a)(2)  of  §  356.12  and  to 
any  Federal  agency  likely  to  have  an 
interest  in  the  matter  and  will  cooperate 
in  any  disciplinary  actions  by  any 
association  or  agency. 

§  356.26    Reconsideration. 

Any  party  may  file  a  motion  for 
reconsideration  with  the  APO  Sanctions 
Board.  The  party  must  state  with 
particularity  the  grounds  for  the  motion, 
including  any  facts  or  points  of  law 
which  the  party  claims  the  APO 
Sanctions  Board  has  overlooked  or 
misapplied.  The  party  may  file  the 
motion  within  30  days  of  the  issuance  of 
the  final  decision  or  the  adoption  of  the 
initial  decision  as  the  final  decision, 
except  that  if  the  motion  is  based  on  the 
discovery  of  new  and  material  evidence 
which  was  not  known,  and  could  not 
reasonably  have  been  discovered 
through  due  diligence  prior  to  the  close 
of  the  record,  the  party  shall  file  the 
motion  within  15  days  of  the  discovery 
of  the  new  and  material  evidence.  The 
party  shall  provide  a  copy  of  the  motion 
to  all  other  parties.  Opposing  parties 
may  file  a  response  within  30  days  of 
the  date  of  service  of  the  motion.  The 
response  shall  be  considered  as  part  of 
the  record.  The  parties  have  no  right  to 
an  oral  presentation  on  a  motion  for 
reconsideration,  but  the  Board  may 
permit  oral  argument  at  its  discretion.  If 
the  motion  to  reconsider  is  granted,  the 
Board  will  review  the  record  and  affirm, 
modify,  or  reverse  the  original  decision 
or  remand  the  matter  for  further 
consideration  to  an  administrative  law 
judge  or  the  Deputy  Under  Secretary,  as 
warranted. 

§356.20    Confidentiality. 

(a)  All  proceedings  involving 
allegations  of  a  violation  of  a  protective 
order  or  a  disclosure  undertaking  shall 
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be  kept  conridential  until  such  time  as 
the  Department  makes  a  final  decision 
under  these  regulations,  which  is  no 
longer  subject  to  reconsideration, 
imposing  a  sanction. 

(b)  The  charged  party  or  counsel  for 
the  charged  party  will  be,  to  the  extent 
possible,  granted  access  to  proprietary 
information  in  these  proceedings,  as 
necessary,  under  administrative 
protective  order,  consistent  with  the 
provisions  of  §  356.10. 

§  356.30    Sanctions  for  violations  of  a 
protective  order  for  privileged  Information. 

The  provisions  of  this  Subpart  shall 
apply  to  persons  who  are  alleged  to 
have  violated  a  Protective  Order  for 
Privileged  Information. 

(FR  Doc.  91-16427  Filed  ft-7-81;  8:45  am) 
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The  President 


[FR  Doc.  91-19075 
Filed  8-7-91:  11:09  am] 
Billing  code  319S-01-M 


Presidential  Certification  of  August  6,  1991 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  section  5002{o)(2)  of  the  Oil  Pollution 
Act  of  1990, 1  hereby  certify  for  the  year  1991  the  following: 

(1)  that  the  Cook  Inlet  Regional  Citizens  Advisory  Council  has  met  the 
general  goals  and  purposes  of  section  5002  of  the  Oil  Pollution  Act  of  1990  for 
the  year  1991;  and 

(2)  that  the  Cook  Inlet  Regional  Citizens  Advisory  Council  is  broadly 
representative  of  the  communities  and  interests  in  the  vicinity  of  the  terminal 
facilities  and  offshore  facilities  in  Cook  Inlet. 

This  certification  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE. 
August  6,  1991. 
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Marketing  orders;  expenses  and  rates  of  assessment,  37821 
Potatoes  (Irish)  grown  in — 
Idaho  and  Oregon,  37822 
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Pears,  plums,  and  peaches  grown  in  California,  37863 
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See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severely  Handicapped,  Committee  for 

Purchase  From 
See  Committee  for  Purchase  Prom  the  Blind  and  Other 
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Chesapeake  Bay,  Norfolk  Harbor  Channel  Reach. 
Hampton  Roads.  VA;  safety  zone,  37851 
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New  York  National  Championship  Race,  37886 

NOTICES 

International  Regulations  for  Preventing  Collisions  at  Sea 
(72  COLREGS): 
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Severely  Handicapped 

NOTICES 

Procurement  list;  additions  and  deletions,  37899,  37900 
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fluoride  manufacturing  plant.  37890 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Gallatin  National  Forest.  MT.  37888 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Children  and  Families 
Administration;  Food  and  Drug  Administration;  Health 
Resources  and  Services  Administration;  Public  Health 
Service;  Social  Security  Administration 

Heaitii  Resources  and  Services  Administration 

See  also  Public  Health  Service 

NOTICES 

Meetings;  advisory  committees: 
September.  37915 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

37917 
Grants  and  cooperative  agreements;  availabihty.  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property.  37919 


Immigration  and  Naturalizatic 

PROPOSED  RULES 

Immigration: 
Temporary  to  permanent  rei 
37864 

Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approv 
Red  Lake  Band  of  Chippewi 

Inter-American  Foundation 

PROPOSED  RULES 

Federal  claims  collection;  sala 

Interior  Department 

See  Indian  Affairs  Bureau;  Lai 
National  Park  Service;  Re 
Mining  Reclamation  and  1 

International  Trade  Admlnlst 

NOTICES 

Antidumping: 
Silicon  metal  from  Argentin 

Interstate  Commerce  Commi 

RULES 

Practice  and  procedure: 
Rail  licensing  procedures — 
Feeder  railroad  developm 

NOTICES 

Railroad  services  abandonmei 
Burlington  Northern  Railroa 
CSX  Transportation.  Inc.,  3' 

Justice  Department 

See  also  Immigration  and  Nat 
RULES 

Acquisition  regulations: 
Contracting  officers  technic 
standards.  37859 

Liibor  Department 

See  also  Eraploj'ment  and  Tra 
Employment  Standards  A 
NOTICES 
Committees;  establishment,  re 

Immigration  Nursing  Relief 
Meetings: 

Immigration  Nursing  Relief 

Land  Management  Bureau 

NOTICES 

Meetings: 

Elko  District  Grazing  Advis 

Grand  Junction  District  Gra 
Realty  actions;  sales,  leases,  c 

Utah,  37922 

Wyoming,  37923 
Resource  management  plans. 

Pony  Express  Resource  Are 
Survey  plat  filings: 

Nevada,  37924 

Oregon,  37924 

National  Credit  Union  Admin 

RULES 

Credit  unions: 
Loan  interest  rates.  37828 
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Federal  Reserve  System 

RULES 

Practice  and  procedure  rules,  uniform,  38048 

NOTICES 

Meetings;  Sunshine  Act,  37952 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Butynorate  (dibutyltin  dilaurate],  etc.;  correction,  37838 

PROPOSED  RULES 

Medical  devices: 
Othopedic  devices — 
Hip  joint  metal/polymer/metal  semiconstrained  porous- 
coated  uncemented  prosthesis;  reclassification 
recommendation;  correction,  37954 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
School  breakfast  program — 
Program  outreach;  correction,  37954 

Foreign  Agricultural  Service 

NOTICES 

Import  quotas  and  fees: 
Dairy  import  licenses,  37888 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Indiana — 
Coachmen  Recreational  Vehicle  Co.;  compact 

recreational  vehicle  plant,  37889 
Vehicle  Concepts;  recreational  vehicle  and  ambulance 
plant.  37891 
Mississippi — 

Avondale  Enterprises,  Inc.;  shipyard,  37889 
Tennessee — 
Nissan  Motor  Manufacturing  Corp.  USA;  automobile 
and  pickup  truck  manufacturing,  37890 
Texas — 
Aluminum  Co.  of  America,  Inc.;  alumina  and  aluminum 
fluoride  manufacturing  plant,  37890 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Gallatin  National  Forest.  MT,  37888 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Children  and  Families 
Administration;  Food  and  Drug  Administration:  Health 
Resources  and  Services  Administration;  Public  Health 
Service;  Social  Security  Administration 

Healtti  Resources  and  Services  Administration 

See  also  Public  Health  Service 

NOTICES 

Meetings;  advisory  committees: 
September.  37915 

Housing  and  Urtian  Development  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

37917 
Grants  and  cooperative  agreements;  availabihty,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  37919 


Immigration  and  Naturaliration  Service 

PROPOSED  RULES 
Immigration: 
Temporary  to  permanent  resident  status  adjustment 
37864 

Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval:  Class  III  (casino)  gambling: 
Red  Lake  Band  of  Chippewa  Indians,  MN,  37956 

Inter-American  Foundation 

PROPOSED  RULES 

Federal  claims  collection;  salary  offset,  37866 

Interior  Department 

See  Indian  Affairs  Bureau;  Land  Management  Bureau; 
National  Park  Service;  Reclamation  Bureau;  Surface 
Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 
Silicon  metal  from  Argentina,  37891 

interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 
Rail  licensing  procedures — 
Feeder  railroad  development  program,  37860 

NOTICES 

Railroad  services  abandonment: 

Burlington  Northern  Railroad  Co.,  37926 

CSX  Transportation,  Inc..  37926 

Justice  Department 

See  also  Immigration  and  Naturalization  Service 
RULES 

Acquisition  regulations: 
Contracting  officers  technical  representatives:  eligibility 
standards,  37859 

Labor  Department 

See  also  EraploiTnent  and  Training  Administration; 

Employment  Standards  Administration 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

Immigration  Nursing  Relief  Advisory  Committee,  37927 
Meetings: 

Immigration  Nursing  Relief  Advisory  Committee.  37927 

Land  Management  Bureau 

NOTICES 
Meetings: 

Elko  District  Grazing  Advisory  Board,  37922 

Grand  junction  District  Grazing  Advisory  Board,  37922 
Realty  actions;  sales,  leases,  etc.: 

Utah.  37922 

Wyoming,  37923 
Resource  management  plans,  etc.: 

Pony  Express  Resource  Area,  UT,  37924 
Survey  plat  filings: 

Nevada,  37924 

Oregon,  37924 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Loan  interest  rates.  37828 


National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Challenge/Advancement  Advisory  Panel  37932 
Inter-Arts  Advisory  Panel,  37932 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
G&K  Automotive  Conversion,  Inc.,  37938 

National  Institute  for  Occupationai  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Paric  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  37925 

National  Telecommunications  and  Informatton 

Administration 

PROPOSED  RULES 

Public  Telecommunications  Facilities  Program  (PTFP): 
Guidelines,  38007 
Policy  statement,  38004 

Nuclear  Regulatory  Commission 

RULES 

Fee  schedules;  revision 

Correction,  37828 
NOTICES 

Applications,  hearings,  determinations,  etc' 
Indiana  Michigan  Power  Co..  37933 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Public  Health  Service 

See  also  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
37916 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Ail-American  Canal.  CA.  37925 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 

Applications;  exemptions,  renewals,  etc^  37939,  37940 
(2  documents) 
Meetings: 

Pipeline  Safety  Advisory  Committees,  37941 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  37953 
Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
37917 
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Surface  Mining  Redamation  and  Enforcement  Office 

RUUS 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Maiyland.  37839 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 

plan  submissions: 
Indiana.  37868.  37869 

(2  documents) 
New  Mexico,  37870 
Ohio.  37871 
Wyoming,  37873 

Trade  Representative,  Office  of  United  States 

NOTICES 

Unfair  trade  practices,  petitions,  etc.: 
Japan — 
Architectural,  engineering,  and  construction  services, 
and  related  consulting  services;  barriers,  37934 

Transportation  Department 

See  Coast  Guard;  Federal  Railroad  Administration:  National 
Highway  Traffic  Safety  Administration;  Research  and 
Special  Programs  Administration 

Treasury  Department 

See  also  Comptroller  of  the  Currency;  Customs  Service 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
37942-37944 
(4  documents) 
Bonds,  Treasury: 

2021  series.  37944 
Meetings: 

Debt  Management  Advisory  Committee.  37947 
Notes,  Treasury: 

C-2001  series,  37947 

T-1994  series.  37950 
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Rules  and  Regi 


This  section  of  the  FEDERAL  Ri 
contains  regulatory  documents  ha 
general  applicability  and  legal  eff( 
of  which  are  keyed  to  and  codH 
the  Code  of  Federal  Regulations, 
published  under  50  titles  pursuan 
U.S.C.   1510. 

The  Code  of  Federal  Regulatior)s 
by  the  Superintendent  of  Documc 
Prices  of  new  books  are  listed  > 
first  FEDERAL  REGISTER  issue 
week. 


DEPARTMENT  OF  AGRICULTl 

Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 
[Docket  No.  FV-91-286FR] 

Expenses  and  Assessment  Ra 
Specified  Marlceting  Orders 

agency:  Agricultural  Marketing 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  authoi 
expenditures  and  establishes 
assessment  rates  for  the  1991-9; 
year  (March  l-February  29)  und 
Marketing  Order  Nos.  916  and  9 
These  expenditures  and  assessi 
rates  are  needed  by  the  Nectari: 
Administrative  Committee  and 
Commodity  Committee  establisi 
under  the  orders  to  cover  marke 
order  expenses  and  collect  asse 
from  handlers  to  pay  those  expt 
This  action  also  corrects  sectior 
numbers  incorrectly  assigned  to 
proposed  rule  for  this  action.  Th 
enables  the  committees  to  perfo 
duties  and  the  orders  to  operate 
EFFECTIVE  DATE:  Sections  916.2: 
917.253  are  effective  for  the  peri 
March  1, 1991.  through  Februarj 
1992. 

FOR  FURTHER  INFORMATION  CON 
George  Kelhart,  Marketing  Ordj 
Administration  Branch,  F&V,  A] 
USDA,  P.O.  Box  96456.  room  251 
Washington,  DC  20090-«456,  tel 
(202)  475-3919. 

SUPPLEMENTARY  INFORMATION: ' 

is  issued  imder  Marketing  Agrei 
and  Marketing  Order  Nos.  916  [; 
part  916]  regulating  the  handling 
nectarines  grown  in  California, 
[7  CFR  part  917)  regulating  the  I; 
of  fresh  pears,  plums,  and  peacl 
grown  in  California.  These  agrei 
and  orders  are  effective  under  ti 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  In 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  Issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 
[Docket  No.  FV-91-286FR] 

Expenses  and  Assessment  Rate  for 
Specified  Marketing  Orders 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes 
assessment  rates  for  the  1991-92  fiscal 
year  (March  l-February  29)  under 
Marketing  Order  Nos.  916  and  917. 
These  expenditures  and  assessment 
rates  are  needed  by  the  Nectarine 
Administrative  Committee  and  Peach 
Commodity  Committee  established 
under  the  orders  to  cover  marketing 
order  expenses  and  collect  assessments 
from  handlers  to  pay  those  expenses. 
This  action  also  corrects  section 
numbers  incorrectly  assigned  to  the 
proposed  rule  for  this  action.  This  action 
enables  the  committees  to  perform  their 
duties  and  the  orders  to  operate. 
EFFECTIVE  DATE:  Sections  916.229  and 
917.253  are  effective  for  the  period 
March  1, 1991,  through  February  29, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Kelhart,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  P.O.  Box  96456,  room  2525-S, 
Washington,  DC  20090-6456,  telephone: 
(202)  475-3919. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
and  Marketing  Order  Nos.  916  (7  CFR 
part  916]  regulating  the  handling  of 
nectarines  grown  in  California,  and  917 
[7  CFR  part  917]  regulating  the  handling 
of  fresh  pears,  plums,  and  peaches 
grown  in  California.  These  agreements 
and  orders  are  effective  under  the 


Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture, 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  300  handlers  of 
California  peaches  and  nectarines 
subject  to  regulation  under  Marketing 
Order  Nos.  916  and  917  and  about  1.800 
producers  of  these  commodities  in 
California.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

These  marketing  orders,  administered 
by  the  Department,  require  that 
assessment  rates  for  a  particular  fiscal 
year  shall  apply  to  all  assessable  fresh 
fruit  handled  from  the  beginning  of  such 
year.  An  annual  budget  of  expenses  is 
prepared  by  each  marketing  committee 
and  submitted  to  the  Department  for 
approval.  The  members  of  these 
committees  are  handlers  and  producers 
of  the  regulated  commodities.  They  are 
familiar  with  the  committees'  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 


persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  the  packages  of 
fresh  fruit  expected  to  be  shipped  under 
the  order.  Because  that  rate  is  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  which  will  produce  sufficient 
income  to  pay  the  committees'  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committees  shortly  before  a 
season  starts,  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  budget 
and  assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Nectarine  Administrative 
Committee  (NAC)  met  on  May  2, 1991. 
and  unanimously  recommended  a  1991- 
92  budget  with  expenditures  of 
$4,276,873,  which  includes  a  total  of 
$250,000  in  anticipated  uncollected 
assessments.  In  comparison,  the  1990-91 
fiscal  year  actual  expenditures  were 
$3,119,055.  Major  expenditures  projected 
for  1991-92  with  actual  199a-«l 
expenditures  in  parenthesis  are:  Salaries 
and  employee  benefits,  $292,589 
($211,271):  production  research,  $127,128 
($92,330);  market  development  and 
promotion,  $2,372,367  ($1,650,270); 
inspection,  $1,036,440  ($951,897);  and 
uncollected  assessment  accounts, 
$250,000  ($44,070). 

The  NAC  estimates  available  1991-92 
assessment  income  at  $2,902,505.  This 
amount  is  based  on  assessments  totaling 
$3,152,505  (17,274,000  packages  of 
assessable  nectarines  shipped  at  $0.1825 
per  2&-pound  package  or  equivalent), 
less  $250,000  in  anticipated  uncollected 
contested  assessments.  Last  year's 
assessment  rate  was  30.18.  Assessment 
income  will  be  supplemented  wH!t. 
interest  income  from  the  reserve  account 
estimated  at  $40,000  and  income  from 
export  development  and  research 
subsidies  from  State  and  Federal 
agencies  estimated  at  $451,000.  In 
addition,  the  NAC  had  $666,477  in 
reserves  as  of  March  1, 1991,  an  amount 
well  within  the  maximum  authorized. 
Total  income  and  available  reserves  will 
be  sufficient  to  cover  all  anticipated 
1991-92  expenditures. 

The  Peach  Commodity  Committee 
(PCC)  met  on  May  2. 1991,  and 
unanimously  recommended  1991-92 
marketing  order  expenditures  of 
$3,687,673,  which  includes  a  total  of 
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$115,000  in  anticipated  uncollected 
contested  assessments.  In  comparison, 
1990-91  fiscal  year  expenditures  were 
$2,996,066.  Major  PCC  expendit\u«s 
projected  for  1991-92  with  actual  1990- 
91  expenditures  in  parenthesis  are: 
Salaries  and  employee  benefits.  $262,750 
($197,486):  production  research,  $141,321 
($63,738);  market  development  and 
promotion,  $2,092,765  ($1,557,180); 
inspection  $1,088,990  ($1,009,631):  and 
uncollected  assessment  accounts. 
$115,000  ($7.158J. 

The  PCC  estimates  available  1991-92 
assessment  income  at  $2,840,830.  This 
amount  is  based  on  assessments  totaling 
$2,955,830  (15,557,000  packages  of 
assessable  peaches  at  $0.19  per  25- 
pound  package  or  equivalent],  less 
$115,000  in  anticipated  uncollected 
contested  assessments.  Last  year's 
assessment  rate  was  $.018  per  package. 
Assessment  income  will  be 
supplemented  with  interest  income 
estimated  at  $34,000,  and  income  from 
export  development  and  research 
subsidies  from  State  and  Federal 
agencies  estimated  at  $410,000.  In 
addition,  the  PCC  had  $566,148  in 
reserves  as  of  March  1, 1991,  an  amount 
well  within  the  maximum  authorized. 
Total  projected  income  and  available 
reserves  will  be  sufficient  to  cover  all 
anticipated  1991-92  expenditures. 

While  this  action  imposes  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  adds  new  §§  916.229  and 
917.253.  and  is  based  on  the  committees' 
recommendations  and  other 
information.  A  proposed  rule  concerning 
this  action  was  published  in  the  Federal 
Register  [56  FR  30881,  July  8. 1991).  In 
that  proposed  rule,  the  section  numbers 
were  incorrectly  identified  as  §§  916.228 
and  917.252.  However,  these  section 
numbers  applied  to  last  year's  (1990-91) 
nectarine  and  peach  budgets  and  each 
should  have  been  increased  by  one  for 
the  1991-92  fiscal  period. 

Comments  on  the  proposed  rule  were 
invited  from  interested  persons  until  July 
18, 1991.  No  comments  were  received. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
committees'  recommendations  and  other 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act 


This  final  rule  should  be  expedited 
because  of  the  committees  need  to  have 
sufficient  funds  to  pay  their  expenses, 
which  are  incurred  on  a  continuous 
basis.  In  addition,  handlers  are  aware  of 
these  actions  which  were  recommended 
at  public  meetings.  Therefore,  it  is  found 
that  good  cause  exists  for  not 
postponing  the  effective  dates  of  these 
actions  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Parts  916  and 
917 

Marketing  agreements.  Nectarines, 
Peaches.  Pears.  Plums.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  916  and  917  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  916  and  917  continues  to  read  as 
follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  A  new  §  916.229  is  added  to  read  as 
follows: 

Note:  These  sections  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

PART  916— NECTARINES  GROWN  IN 
CAUFORNIA 

§  916.229    Expenses  and  assessment  rate. 

Expenses  of  $4,276,873  by  the 
Nectarine  Administrative  Committee  are 
authorized,  and  an  assessment  of 
$0.1825  per  25-pound  package  or 
equivalent  of  assessable  nectarines  is 
established  for  the  fiscal  year  ending 
February  29, 1992.  Any  unexpended 
funds  from  the  1990-91  fiscal  year  may 
be  carried  over  as  a  reserve. 

PART  917— FRESH  PEARS,  PLUMS 
AND  PEACHES  GROWN  IN 
CAUFORNIA 

3.  A  new  S  917.253  is  added  to  read  as 
follows: 

§  917.253    Expenses  and  assessment  rate. 

Expenses  of  $3,887,673  by  the  Peach 
Commodity  Committee  are  authorized, 
and  an  assessment  of  $0.19  per  25-pound 
package  or  equivalent  of  assessable 
peaches  is  established  for  the  fiscal  year 
ending  February  29, 1992.  Any 
unexpended  funds  frojn  the  1990-91 
fiscal  year  may  be  carried  over  as  a 
reserve. 

Dated:  August  5.  ItiSl. 
WiUiain  |.  Doyle, 

Deputy  Associate  Director,  Fruit  and 
Vegetable  Division. 
(FR  Doc.  91-18956  Filed  8-8-91;  8:45  am] 
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7  CFR  Part  945 

[Docket  No.  FV-91-402] 

Irish  Potatoes  Grown  In  Certain 
Designated  Counties  In  Idaho,  and 
Malheur  County,  Oregon;  Expenses 
and  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

Nummary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
945  for  the  1991-92  fiscal  period. 
Authorization  of  this  budget  enables  the 
Idaho-Eastern  Oregon  Potato  Committee 
(committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATES:  August  1. 1991. 
through  July  31, 1992. 

FOR  FURTHER  INFORIMATtON  CONTACT: 

Robert  F.  Matthews.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2525-S,  Washington. 
DC  20090-6456.  telephone.  202-447-2431. 

SUPPLEMENT ARY  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
No.  98  and  Marketing  Order  No.  945. 
both  as  amended  (7  CFR  part  945) 
regulating  the  handling  of  Irish  potatoes 
grown  in  designated  counties  in  Idaho 
and  Malheur  County,  Oregon.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  m  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fi* 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
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7  CFR  Part  945 
[Docket  No.  FV-91-402] 

Irish  Potatoes  Grown  In  Certain 
Designated  Counties  In  Idaho,  and 
Malheur  County,  Oregon;  Expenses 
and  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
USDA 

ACTION:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
945  for  the  1991-92  fiscal  period. 
Authorization  of  this  budget  enables  the 
Idaho-Eastern  Oregon  Potato  Committee 
(committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATES:  August  1. 1991. 
through  July  31. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Matthews.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  room  2525-S,  Washington. 
DC  20090-6456.  telephone.  202-447-2431. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
No.  98  and  Marketing  Order  No.  945, 
both  as  amended  (7  CFR  part  945) 
regulating  the  handling  of  Irish  potatoes 
grown  in  designated  counties  in  Idaho 
and  Malheur  County,  Oregon.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  in 
accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  "non- 
major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fi* 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 


Thus,  both  statutes  have  small  entities 
orientation  and  compatibility. 

There  are  approximately  66  handlers 
and  approximately  3,100  producers  of 
potatoes  in  Idaho-Eastern  Oregon.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  aimual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  Idaho-Eastern  Oregon  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1991- 
92  fiscal  period  was  prepared  by  the 
Idaho-Eastern  Potato  Committee,  the 
agency  responsible  for  local 
administration  of  the  order,  and 
submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  producers  and 
handlers  of  Idaho-Eastern  Oregon 
potatoes.  These  producers  and  handlers 
are  familiar  with  the  committee's  needs 
and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  recommended  assessment  rate 
was  derived  by  dividing  anticipated 
expenses  by  expected  shipments  of 
fresh  Idaho-Eastern  Oregon  potatoes. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expenses. 
A  recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  before 
the  season  starts  and  expenses  are 
incurred  on  a  continuous  basis. 

The  committee  met  on  June  11, 1991, 
and  unanimously  recommended  a  1991- 
92  budget  of  $104,738  and  an  assessment 
rate  of  $0-0026  per  hundredweight.  The 
assessment  rate  is  the  same  as  that  in 
effect  each  year  over  the  past  decade, 
and  is  the  maximum  allowed  by  the 
order.  The  budget  is  $6,338  more  than 
last  year's  due  to  increases  in 
expenditures  for  salaries  and 
contingencies;  however,  this  is  partially 
offset  by  a  decrease  of  $3,000  in  the 
reserve  for  auto  purchase.  The 
recommended  assessment  rate,  when 
applied  to  anticipated  fresh  market 
potato  shipments  of  25,000.000 
hundredweight,  will  yield  $65,000  in 
assessment  revenue  which,  when  added 
to  $6,000  in  fees  and  interest  income  and 
$33,738  from  reserve  funds  will  be 
adequate  to  cover  budgeted  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 


are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  July  15, 1991  (56  FR 
32128).  This  document  contained  a 
proposal  to  add  {  945.244  to  authorize 
expenses  and  establish  an  assessment 
rate  for  the  committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  July  25, 1991.  No 
comments  were  received 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  section  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  committee  needs 
to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1991  fiscal  period 
began  on  August  1, 1991,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  potatoes  handled  during 
the  fiscal  period.  In  addition,  handlers 
are  aware  of  this  action  which  was 
recommended  by  the  committee  at  a 
public  meeting. 

List  of  Subjects  in  7  CFR  Part  945 

Marketing  agreements,  Potatoes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  945  is  hereby 
amended  as  follows: 

PART  945— IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
pari  945  continues  to  read  as  follows: 

Authority.  Sees.  1-19. 48  Stat  31.  u 
amended;  7  U.S.C.  601-674. 

2.  A  new  S  945.244  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  945.244    Expenses  and  sssessment  rate. 

Expenses  of  $104,738  by  the  Idaho- 
Eastern  Oregon  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 


$0.0026  per  hundredweight  of  potatoes  is 
established  for  the  fiscal  period  ending 
July  31, 199Z  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

Dated:  August  5. 1991. 
William  |.  Doyle, 

Associate  Deputy  Director,  Fruit  and 
Vegetable  Division. 

(FR  Doc.  91-18857  Filed  8-6-91: 8:46  am] 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  113 

[Docket  No.  91-053] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Revision  ot 
Standard  Requirements  for 
Clostridium  Bacterln-Toxoids  and 
Tetanus  Toxoid 

aoency:  Animal  and  Plant  Health 
Inspection  Service,  USDA 

ACTION:  Final  rule. 

summary:  This  action  amends  the  test 
methods  used  in  conducting  potency 
tests  for  serial  release  of  Clostridium 
Novyi  Bacterin-Toxoid,  Clostridium 
Sordellii  Bacterin-Toxoid,  and  Tetanus 
Toxoid.  The  current  test  methods  for 
Clostridium  Novyi  Bacterin-Toxoid  and 
Clostridium  Sordellii  Bacterin-Toxoid 
products  require  that  potency  be 
measured  in  a  valid  vaccination- 
challenge  test  in  guinea  pigs.  The 
amended  tests  for  these  products 
involve  serological  conversion  in  rabbits 
and  quantitation  of  the  antitoxins  in 
mice.  The  potency  of  Tetanus  Toxoid 
products  is  currently  determined  by 
measuring  the  neutralization  capacity  of 
pooled  senun  from  vaccinated  guinea 
pigs.  In  the  amended  test  for  Tetanus 
Toxoid  products,  an  enzyme-linked 
immunosorbent  assay  (EUSA)  is  used  to 
quantitate  the  Antitoxin  Units  per  ml  of 
a  serum  pool  derived  from  vaccinated 
guinea  pigs.  The  new  test  procedures 
measure  antitoxin  responses  which  have 
been  correlated  to  protective  levels  of 
antitoxin  in  the  host  species.  These 
procedures  will  result  in  a  more  precise 
evaluation  of  potency  of  the  products 
than  test  procedures  which  have  been 
used.  The  new  test  procedures  for 
Clostridium  Novyi  and  Clostridium 
Sordellii  Bactehn-Toxoids  also  allow  for 
testing  multiple  antigens  in  the  same  test 
animals  which  results  in  using  a  reduced 
number  of  animals  in  potency  tests  for 
serial  release. 

EFFECTIVE  DATK  September  9, 1991. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  A.  Espeseth,  Deputy  Director. 
Veterinary  Biologies;  Biotechnology. 
Biologies,  and  Environmental  Protection, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
room  838,  Federal  Building,  6506  Belcrest 
Road,  Hyattsville,  MD  20782,  (301)  436- 
8245. 
SUPPLEMENTARY  INFORMATION: 

Background 

Clostridium  Novyi  Bacterin-Toxoid and 
Clostridium  Sordellii  Bacterin-Toxoid 

The  current  Standard  Requirements 
for  Clostridium  Novyi  Bacterin-Toxoid 
and  Clostridium  Sordellii  Bacterin- 
Toxoid  specify  that  each  serial  of 
product  be  tested  for  potency  in  guinea 
pigs  prior  to  release.  The  test  animals 
are  vaccinated  with  a  prescribed  dose  of 
the  product  Fourteen  to  fifteen  days 
after  a  second  injection,  vaccinated 
animals,  along  with  an  acceptable 
number  of  controls,  are  challenged  with 
an  applicable  vinilent  organism 
generally  furnished  by  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS).  For  a  test  to  be  satisfactory,  at 
least  80  percent  of  the  guinea  pigs  used 
as  controls  must  die  during  the  3-day 
post  challenge  observation  period  and 
seven  of  eight  treated  animals  must 
survive  the  challenge.  If  two  of  the 
vaccinated  animals  succumb  to  the 
challenge,  the  current  standards  provide 
for  a  second  stage  test.  The  use  of 
virulent  spore  forming  challenge 
organisms  in  guinea  pigs  resulted  in 
progressive,  fatal  disease  in  virtually  all 
the  controls.  In  the  current  test 
procedure,  guinea  pigs  can  be  tested  for 
only  a  single  antigen.  Therefore,  each 
product  was  tested  separately,  since  the 
test  did  not  allow  for  differentiation  of 
multicomponent  products. 

The  Animal  and  Plant  Health 
Inspection  Service  and  the 
manufacturers  of  the  products  discussed 
in  this  final  rule  have  cooperated  in 
developing  new  tests  modeled  after  the 
potency  test  currently  codified  in 
§S  113.111  (formerly  S  113.96)  and 
113.112  (formerly  \  113.97)  for 
Clostridium  Perfringens  Type  C 
Bacterin-Toxoid  and  Clostridium 
Perfringens  Type  D.  Bacterin-Toxoid. 
respectively.  The  cooperative  effort  was 
undertaken  to  (1)  determine  the 
minimum  protective  levels  of  antitoxin 
in  sheep  and  cattle  (animals  for  which 
these  products  are  indicated);  and.  (2)  to 
develop  a  potency  test  that  would 
correlate  the  serological  response  and 
protective  levels  of  antitoxin  in  sheep 
and  cattle  to  the  serological  response  in 
rabbits.  The  new  tests  which  were 
developed  allow  for  serological 


conversion  in  rabbits  and  quantitation 
of  the  antibody  (antitoxin)  level  in  mice. 
Using  these  tests,  a  product  containing 
more  than  one  antigen  can  be  inoculated 
into  rabbits  and  the  serological 
responses  to  individual  antigens 
measured  in  mice.  Quantitating  the 
response  to  individual  antigens  is 
accomplished  by  determining  the 
neutralizing  capacity  of  each  antitoxin 
against  its  homologous  antigen.  For  each 
antitoxin  to  be  measured,  an  equal 
quantity  of  serum  from  each  test  rabbit 
is  combined  and  tested  as  a  single 
serum  pool.  At  lease  seven  rabbits  are 
required  to  make  an  acceptable  serum 
pool.  Graded  volumes  of  the  undiluted 
snun  pool  are  combined  with  prescribed 
amounts  of  diluted  Standard  Toxin,  as 
specified  in  the  test  procedures,  and 
allowed  to  neutralize.  Each  resulting 
diluted  mixture  is  then  injected  into  five 
mice  (for  each  antitoxin  being 
measured). 

Although  the  highest  dilution  of 
antitoxin  will  not  protect  mice  from 
death,  the  disease  process  is  not 
progressive  and  therefore  is  more 
humane  than  the  spore  challenge  of 
guinea  pigs. 

The  data  accumulated  from  the 
cooperative  studies  with  nine 
participating  manufacturers  has  been 
analyzed.  Based  on  that  analysis,  the 
Agency  has  concluded  that  these 
potency  tests  conserve  time  and 
animals,  are  more  humane,  and  are  a 
more  accurate  measurement  of  the 
quantity  of  antigens  in  the  products  and 
the  quahty  of  antitoxins  produced  in  the 
host  animals.  The  tests  are  more  precise 
than  the  current  tests  used  for 
evaluating  products  containing  a  single 
antigen  or  multiple  antigens. 

Tetanus  Toxoid 

The  current  Standard  Requirement  for 
Tetanu.s  Toxoid  specifies  that  each 
serial  of  product  must  be  tested  for 
potency  in  10  guinea  pigs.  The  test 
animals  are  vaccinated  with  a 
prescribed  doss  of  the  produce  and  bled 
6  weeks  later.  An  equal  volume  of  serum 
from  each  of  at  least  10  guinea  pigs  is 
combined  to  make  a  serum  pool.  A 
prescribed  amount  of  serum  from  the 
pool  is  combined  with  a  standard 
amount  of  tetanus  toxin,  and  inoculated 
into  additional  guinea  pigs  to  determine 
if  the  serum  from  the  vaccinated  guinea 
pigs  contain  sufficient  antitoxin  to 
neutralize  the  toxin.  A  failure  to 
neutralize  the  toxin  would  result  in  the 
deaths  of  the  inoculated  guinea  pigs.  It 
had  been  determined  that  the  pool  of 
guinea  pig  serum  must  contain  at  least 
2.0  antitoxin  units  (A.U.)  per  ml  for  the 
product  serial  to  be  satisfactory.  If  the 
serial  test  is  unsatisfactory,  the  pooled 


serum  can  be  retested  using  20  guinea 
pigs. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  and 
manufacturers  of  Tetanus  Toxoid  have 
developed  an  assay  method  to  replace 
the  toxin  neutralization  test  conducted 
in  guinea  pigs.  The  cooperative  effort 
resulted  in  an  enzyme-linked 
immunosorbent  assay  (EUSA)  which 
accurately  quantitates  the  A.U.  per  ml  of 
the  serum  pool  from  the  guinea  pigs 
vaccinated  with  toxoid  without 
requiring  the  inoculation  and  death  of 
the  additional  guinea  pigs  used  in  the 
toxin  neufralization  test  The  minimum 
antitoxin  level  required  for  a 
satisfactory  guinea  pig  serum  pool  is 
retained  at  2  A.U.  per  ml.  Because  the 
ELISA  is  more  precise  than  the  toxin 
neutralization  test,  the  prescribed  retest 
of  unsatisfactory  serials  is  conducted  in 
10  rather  than  20  animals. 

The  Agency  analyzed  the  data 
accumulated  from  cooperative  studies 
with  six  participating  manufacturers.  It 
has  concluded  that  the  new  potency  test 
would  conserve  time  and  animals,  and 
is  more  humane  and  economical  than 
the  current  potency  test  This  test 
accurately  measures  the  quantity  of 
antitoxin(s)  produced  by  the  product  in 
susceptible  host  species. 

The  final  rule  specifies  that  the 
antitoxin  level  shall  be  determined-by 
an  ELISA  acceptable  to  the  Animal  and 
Plant  Health  Inspection  Service.  The 
Agency  has  prepared  a  Supplemental 
Assay  Method  (SAM)  in  accordance 
with  g  CFR  113.2(a)  which  details  the 
ELISA  test  procedure  that  is  used  by  the 
Animal  and  Plant  Health  Inspection 
Service. 

Comments  Received 

On  October  25, 1990,  we  published  a 
proposed  rule  in  the  Federal  Register  (55 
FR  42990-42993.  Docket  No.  90-042) 
discussing  this  revision.  The  proposed 
rule  provided  that  comments  would  be 
accepted  for  30  days,  until  December  24, 
1990. 

We  received  comments  from  four 
hcensed  manufacturers,  one  national 
frade  association  representing  major 
research-based  U.S.  manufacturers  of 
animal  health  products,  and  one 
regulatory  agency. 

All  comments  were  favorable  and 
supported  the  proposed  rule.  It  should 
be  noted  that  the  sections  in  part  113  of 
the  regulations  and  standards  have  been 
renumbered  since  the  proposed  rule  was 
published.  Therefore,  proposed  S  113.93 
is  not  S  113.108,  S  11394  is  S  113.109, 
and  S  113.99  is  S  113.114. 

Three  commenters  noted  that  the 
potency  test  for  tetanus  toxoid  in 


S  113.99(c),  as  proposed,  spec 
injecting  guinea  pigs  with  0.4 
horse  dose  recommended  on 
label.  However,  since  some  o 
licensed  tetanus  toxoid  prodi 
recommended  for  cattle,  shet 
other  species,  but  not  for  hor 
recommended  modification  o 
potency  test  to  provide  for  th 
products.  The  Agency  agrees 
S  113.99(c)  has  been  modifiec 
this  by  changing  the  referenc 
"horse  dose"  to  the  "largest  ( 
recommended  on  the  product 

One  commenter  noted  that 
proposed  §  113.99(c)(1)  the  w 
should  be  amended  to  clarify 
serum  from  all  the  guinea  pig 
pooled.  We  have  revised  the 
clarity,  as  suggested.  There  ii 
substantive  change. 

Based  on  the  rationale  set 
proposal  and  in  this  documei 
adopting  the  provision  of  the 
with  changes  as  a  final  rule. 

In  the  final  rule  published  i 
Federal  Register  (55  FR  35556 
Docket  No.  89-151)  the  Stand 
Requirements  for  9  113.93  Cl< 
Novyi  Bacterin-Toxoid;  5  113 
Clostridium  Sordellii  Bacterii 
and  S  113.99  Tetanus  Toxoid 
designated  as  §  §  113.108, 113 
113.114,  respectively.  These  c 
have  been  made  in  this  final 

Executive  Order  12291  and  R 
Flexibility  Act 

This  rule  is  issued  in  confo 
with  Executive  Order  12291  c 
Departmental  Regulation  151 
been  determined  not  to  be  a 
rule."  Based  on  information  c 
the  Department,  it  has  been  ( 
that  this  rule  will  have  an  eff 
economy  of  less  than  $100  mi 
not  cause  a  major  increase  ir 
prices  for  consumers,  Individ 
industries.  Federal.  State,  or 
government  agencies,  or  geoj 
regions,  and  will  not  cause  a 
adverse  effect  on  competitioi 
employment,  investment  pro 
innovation,  or  on  the  ability  i 
States-based  enterprises  to  c 
with  foreign-based  enterprisj 
domestic  or  export  markets. ' 
purpose  of  this  action  is  to  cc 
Standard  Requirements  upda 
procedures  for  conducting  pc 
for  serial  release  that  are  mo 
economical,  more  humane,  ai 
accurate  than  the  supersedec 
procedures  in  measuring  the 
antigen  and  quality  of  these  ] 

Under  these  circumstances 
Administrator  of  the  Animal 
Health  Inspection  Service  ha 
determined  that  this  action  m 
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serum  can  be  retested  using  20  guinea 
pigs. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  and 
manufacturers  of  Tetanus  Toxoid  have 
developed  an  assay  method  to  replace 
the  toxin  neutralization  test  conducted 
in  guinea  pigs.  The  cooperative  effort 
resulted  in  an  enzyme-linked 
immunosorbent  assay  (EUSA)  which 
accurately  quantitates  the  AU.  per  ml  of 
the  serum  pool  from  the  guinea  pigs 
vaccinated  with  toxoid  without 
requiring  the  inoculation  and  death  of 
the  additional  guinea  pigs  used  in  the 
toxin  neutralization  test.  The  minimum 
antitoxin  level  required  for  a 
satisfactory  guinea  pig  serum  pool  is 
retained  at  2  A.U.  per  ml.  Because  the 
ELISA  is  more  precise  than  the  toxin 
neutralization  test,  the  prescribed  retest 
of  unsatisfactory  serials  is  conducted  in 
10  rather  than  20  animals. 

The  Agency  analyzed  the  data 
accumulated  from  cooperative  studies 
with  six  participating  manufacturers.  It 
has  concluded  that  the  new  potency  test 
would  conserve  time  and  animals,  and 
is  more  humane  and  economical  than 
the  ciurent  potency  test.  This  test 
accurately  measures  the  quantity  of 
antitoxinfs]  produced  by  the  product  in 
susceptible  liost  species. 

The  fmal  rule  specifies  that  the 
antitoxin  level  shall  be  determined-by 
an  ELISA  acceptable  to  the  Animal  and 
Plant  Health  Inspection  Service.  The 
Agency  has  prepared  a  Supplemental 
Assay  Method  (SAM)  in  accordance 
with  g  CFR  113.2(a)  which  details  the 
ELISA  test  procedure  that  is  used  by  the 
Animal  and  Plant  Health  Inspection 
Service. 

Comments  Received 

On  October  25. 1990.  we  published  a 
proposed  rule  in  the  Federal  Register  (55 
FR  42990-42993,  Docket  No.  90-042) 
discussing  this  revision.  The  proposed 
rule  provided  that  comments  would  be 
accepted  for  30  days,  until  December  24, 
1990. 

We  received  comments  from  four 
licensed  manufacturers,  one  national 
trade  association  representing  major 
research-based  U.S.  manufacturers  of 
animal  health  products,  and  one 
regulatory  agency. 

All  comments  were  favorable  and 
supported  the  proposed  rule.  It  should 
be  noted  that  the  sections  in  part  113  of 
the  regulations  and  standards  have  been 
renumbered  since  the  proposed  rule  was 
published.  Therefore,  proposed  §  113.93 
is  not  S  113.108,  §  113.94  is  S  113.109. 
and  S  113.99  is  S  113.114. 

Three  commenters  noted  that  the 
potency  test  for  tetanus  toxoid  in 


§  113.99(c).  as  proposed,  specified 
injecting  guinea  pigs  with  0.4  of  the 
horse  dose  recommended  on  the  product 
label.  However,  since  some  of  the 
licensed  tetanus  toxoid  products  are 
recommended  for  cattle,  sheep,  and 
other  species,  but  not  for  horses,  they 
recommended  modification  of  the 
potency  test  to  provide  for  those 
products.  The  Agency  agrees  and 
S  113.99(c)  has  been  modified  to  address 
this  by  changing  the  reference  from  the 
"horse  dose"  to  the  "largest  dose" 
recommended  on  the  product  label. 

One  conunenter  noted  that  in  the 
proposed  {  113.99(c)(1)  the  wording 
should  be  amended  to  clarify  that  the 
senun  from  all  the  guinea  pigs  should  be 
pooled.  We  have  revised  the  wording  for 
clarity,  as  suggested.  There  is  no 
substantive  change. 

Based  on  the  rationale  set  forth  in  the 
proposal  and  in  this  document,  we  are 
adopting  the  provision  of  the  proposal 
with  changes  as  a  final  rule. 

In  the  final  rule  published  in  the 
Federal  Register  (55  FR  35556-35583, 
Docket  No.  89-151)  the  Standard 
Requirements  for  9  113.93  Clostridium 
Novyi  Bacterin-Toxoid;  S  113.94 
Clostridium  Sordellii  Bacterin-Toxoid; 
and  S  113.99  Tetanus  Toxoid  were 
designated  as  §  §  113.108, 113.109  and 
113.114,  respectively.  These  changes 
have  been  made  in  this  final  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  is  issued  in  conformance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  not  to  be  a  "major 
rule."  Based  on  information  compiled  by 
the  Department,  it  has  been  determined 
that  this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions,  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  The 
purpose  of  this  action  is  to  codify  in  the 
Standard  Requirements  updated 
procedures  for  conducting  potency  tests 
for  serial  release  that  are  more 
economical,  more  humane,  and  more 
accurate  than  the  superseded  test 
procedures  in  measuring  the  quantity  of 
antigen  and  quality  of  these  products. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et. 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  In  9  CFR  part  113 

Animal  biologies. 

PART  113— STANDARD 
REQUIREMErfTS 

Accordingly,  title  9,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  113 
will  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  ^17, 
2.15.  and  371.2(d]. 

2.  In  §  113.108,  paragraph  (c),  is 
revised  to  read  as  follows: 

§113.10«    Clostrtdium  Novyl  Bacterin- 
Toxoid. 


(a)  *  •  * 

(b)  *  *  • 

(c)  Potency  test  Bulk  or  final 
container  samples  of  completed  product 
from  each  serial  shall  be  tested  for 
potency  using  the  Alpha  toxin- 
neutralization  test  provided  in  this 
paragraph. 

(1)  When  used  in  this  test,  the 
following  words  and  terms  shall  mean: 

(i)  International  antitoxin  unit  (I.U.) 
That  quantity  of  Alpha  Antitoxin  which 
reacts  with  Lo  and  L-«-  doses  of 
Standard  Toxin  according  to  their 
definitions. 

(ii)  Lo  dose.  The  largest  quantity  of 
toxin  which  can  be  mixed  with  one  unit 
of  Standard  Antitoxin  and  not  cause 
sickness  or  death  in  injected  mice. 

(iii)  L-^  dose.  The  smallest  quantity  of 
toxin  which  can  be  mixed  with  one  unit 
of  Standard  Antitoxin  and  cause  death 
in  at  least  80  percent  of  injected  mice. 

(iv)  Standard  antitoxin.  The  Alpha 
Antitoxin  preparation  which  has  been 
standardized  as  to  antitoxin  unitage  on 
the  basis  of  the  International 
Clostridium  novyi  Alpha  Antitoxin 
Standard  and  which  is  either  supplied 
by  or  acceptable  to  the  Animal  and 
Plant  Health  Inspection  Service.  The 


antitoxin  unit  value  shall  be  stated  on 
the  label. 

(v)  Standard  toxin.  The  Alpha  toxin 
preparation  which  is  supplied  by  or  is 
acceptable  to  the  Animal  and  Plant 
Health  Inspection  Service. 

(vi)  Diluent  The  solution  used  to 
make  proper  dilutions  prescribed  in  this 
test.  Such  solutions  shall  be  made  by 
dissolving  1  gram  of  peptone  and  0.25 
gram  of  sodium  chloride  in  each  100  ml 
of  distilled  water  adjusting  the  pH  to 
7.2;  autoclaving  at  121  'C  for  25  minutes; 
and  storing  at  4  *C  until  used. 

(2)  Each  of  at  least  eight  rabbits  of  » 
strain  acceptable  to  the  Animal  and 
Plant  Health  Inspection  Service,  each 
weighing  4-8  pounds,  shall  be  injected 
subcutaneously  with  not  more  than  half 
of  the  recommended  cattle  dose. 
Provided,  That,  if  the  product  is 
recommended  only  for  sheep,  half  of  the 
recommended  sheep  dose  shall  be  used. 
A  second  dose  shall  be  given  not  less 
than  20  days  nor  more  than  23  days  after 
the  first  dose. 

(3)  Fourteen  lo  seventeen  days  after 
the  second  dose,  all  surviving  rabbits 
shall  be  bled,  and  the  serum  tested  for 
antitoxin  content. 

(i)  At  least  seven  rabbits  are  required 
to  make  an  acceptable  serum  pool. 

(ii)  Equal  quantities  of  serum  from 
each  rabbit  shall  be  combined  and 
tested  as  a  single  pooled  serum. 

(iii)  If  less  than  seven  rabbits  are 
available,  the  test  is  invalid  and  shall  be 
repeated:  Provided,  That,  if  the  test  is 
not  repeated,  the  serial  shall  be  declared 
unsatisfactory. 

(4)  The  antitoxin  content  of  the  rabbit 
serums  shall  be  determined  by  the 
serum  neutralization  test  as  follows: 

(i)  Make  a  dilution  of  Standard 
Antitoxin  to  contain  0.1  International 
Unit  of  antitoxin  per  ml. 

(ii)  Make  a  dilution  of  Standard  Toxin 
in  which  0.1  Lo  dose  is  contained  in  a 
volume  of  1  ml  or  less.  Make  a  second 
dilution  of  Standard  Toxin  in  which  0.1 
L-f-  dose  is  contained  in  a  volume  of  1 
ml  or  less. 

(iii)  Combine  0.1  International  Unit  of 
Standard  Antitoxin  with  0.1  Lo  dose  of 
diluted  Standard  Toxin  and  combine  0.1 
International  Unit  of  Standard  Antitoxin 
with  0.1  L-^  dose  of  diluted  Standard 
Toxin.  Each  mixture  is  adjusted  to  a 
final  volume  of  2.0  ml  with  diluent. 

(iv)  Combine  0.1  Lo  dose  of  diluted 
Standard  Toxin  with  a  0.2  ml  volume  of 
undiluted  serum.  The  mixture  is 
adjusted  to  a  final  volume  of  2.0  ml  with 
diluent. 

(v)  Neutralize  all  toxin-antitoxin 
mixtures  at  room  temperature  for  1  hour 
and  hold  in  ice  water  until  injections  of 
mice  can  be  made. 
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(vi)  Five  Swiss  white  mice,  each 
weighing  16-20  grams,  shall  be  used  for 
each  toxin-antitoxin  mixture.  A  dose  of 
0.2  ml  shall  be  injected  intravenously 
into  each  mouse.  Conclude  the  test  72 
hours  post  injection  and  record  all 
deaths. 

(5)  Test  Interpretation  shall  be  as 
follows: 

(i)  If  any  mice  inoculated  with  the 
mixture  of  0.1  International  Unit  of 
Standard  Antitoxin  and  0.1  Lo  doses  of 
Standard  Toxin  die,  the  results  of  the 
serum  neutralization  test  are 
inconclusive  and  shall  be  repeated: 
Provided,  That,  if  the  test  is  not 
repeated,  the  serial  shall  be  declared 
unsatisfactory. 

(ii)  If  less  than  80  percent  of  the  mice 
inoculated  with  the  mixture  of  0.1 
International  Unit  of  Standard  Antitoxin 
and  0.1  L-l-  doses  of  Standard  Toxin  die. 
the  results  of  the  serum  neutralization 
test  are  inconclusive  and  shall  be 
repeated:  Provided,  That,  if  the  test  is 
not  repeated,  the  serial  shall  be  declared 
unsatisfactory. 

(iii)  If  any  mice  inoculated  with  the 
mixture  of  0.2  ml  undiluted  serum  with 
0.1  Lo  dose  of  Standard  Toxin  die,  the 
serum  is  considered  to  contain  less  than 
0.50  International  Units  per  ml. 

(iv)  If  the  single  pooled  serum  from 
seven  or  more  rabbits  contains  less  than 
0.5  International  Unit  pe^ml,  the  serial 
is  unsatisfactory. 

3.  In  S  113.109,  paragraph  (c),  is 
revised  to  read  as  follows: 

9113.109    CtostrMhim  SortlellH  Bactarin- 
Toxoid. 


(a)  •  •  * 

(b)  •  •  • 

(c)  Potency  test.  Bulk  or  Final 
container  samples  of  completed  product 
from  each  serial  shall' he  tested  for 
potency  using  the  toxin-neutralization 
test  provided  ia  this  paragraph. 

(1)  When  used  in  this  test,  the 
following  words  and  terms  shall  mean: 

(i)  International  antitoxin  unit.  (I.U.) 
That  quantity  of  antitoxin  which  reacts 
with  Lo  and  L-t-  doses  of  Standard 
Toxin  according  to  their  deHnitions. 

(ii)  Lo  dose.  The  largest  quantity  of 
toxin  which  can  be  mixed  with  one  unit 
of  Standard  Antitoxin  and  not  cause 
sickness  or  death  in  injected  mice. 

(iii)  L-\-  dose.  The  smallest  quantity  of 
toxin  which  can  be  mixed  with  one  unit 
of  Standard  Antitoxin  and  cause  death 
in  at  least  80  percent  of  injected  mice. 

(iv)  Standard  antitoxin.  The  antitoxin 
preparation  which  has  been 
standardized  as  to  antitoxin  unitage  on 
the  basis  of  the  International 
Clostridium  sordellii  Antitoxin  Standard 
and  which  is  either  supplied  by  or 


acceptable  to  the  Animal  and  Plant 
Health  Inspection  Service.  The  antitoxin 
unit  value  shall  be  stated  on  the  label. 

(v)  Standard  toxin.  The  toxin 
preparation  which  is  supplied  by  or  is 
acceptable  to  the  Animal  and  Plant 
Health  Inspection  Service. 

(vi)  Diluent.  The  solution  used  to 
make  proper  dilutions  prescribed  in  this 
test.  Such  solutions  shall  be  made  by 
dissolving  1  gram  of  peptone  and  0.25 
gram  of  sodium  chloride  in  each  100  ml 
of  distilled  water  adjusting  the  pH  to 
7.2;  autoclaving  at  121  °C  for  25  minutes: 
and  storing  at  4  °C  until  used. 

(2)  Each  of  at  least  eight  rabbits  of  a 
strain  acceptable  to  the  Animal  and 
Plant  Health  Inspection  Service,  each 
weighing  4-8  pounds,  shall  be  injected 
subcutaneously  with  not  more  than  half 
of  the  recommended  cattle  dose: 
Provided,  That,  if  the  product  is 
recommended  only  for  sheep,  half  of  the 
recommended  sheep  dose  shall  be  used. 
A  second  dose  shall  be  given  not  less 
than  20  days  nor  more  than  23  days  after 
the  first  dose. 

(3)  Fourteen  to  seventeen  days  after 
the  second  dose,  all  8ur\'iving  rabbits 
shall  be  bled,  and  the  senmi  tested  for 
antitoxin  content. 

(i)  At  least  seven  rabbits  are  required 
to  make  an  acceptable  serum  pooL 

(ii)  Equal  quantities  of  serum  from 
each  rabbit  shall  be  combined  and 
tested  as  a  single  pooled  serum. 

(iii)  If  less  than  seven  rabbits  are 
available,  the  test  is  invalid  and  shall  be 
repeated:  Provided,  That,  if  the  test  is 
not  repeated,  the  serial  shall  be  declared 
unsatisfactory. 

(4)  The  antitoxin  content  of  the  rabbit 
serums  shall  be  determined  by  the 
serum  neutralization  test  as  follows: 

(i)  Make  a  dilution  of  Standard 
Antitoxin  to  contain  1.0  international 
unit  of  antitoxin  per  ml. 

(ii)  Make  a  dilution  of  Standard  Toxin 
in  which  1.0  Lo  dose  is  contained  in  a 
volume  of  1  ml  or  less.  Make  a  second 
dilution  of  Standard  Toxin  in  which  1.0 
L+  dose  is  contained  in  a  volume  of  1 
ml  or  less. 

(iii)  Combine  1.0  International  Unit 
Standard  Antitoxin  with  1.0  Lo  dose  of 
diluted  Standard  Toxin  and  combine  1.0 
International  Unit  of  Standard  Antitoxin 
with  1.0  L-f  dose  of  diluted  Standard 
Toxin.  Each  mixttire  is  adjusted  to  a 
fmal  volume  of  2.0  ml  with  diluent. 

(iv)  Combine  1.0  Lo  dose  of  diluted 
Standard  Toxin  with  a  1.0  ml  volume  of 
undiluted  serum.  This  mixture  is 
adjusted  to  a  final  volume  of  2.0  ml  with 
diluent 

(v)  Neutralize  all  toxin-antitoxin 
mixtures  at  room  temperature  for  1  hour 
and  hold  in  ice  water  until  injections  of 
mice  can  be  made. 


(vi)  Five  Swiss  white  mice,  each 
weighing  16-20  grams,  shall  be  used  for 
each  toxin-antitoxin  mixture.  A  dose  of 
0.2  ml  shall  be  injected  intravenously 
into  each  mouse.  Conclude  the  test  72 
hours  post  injection  and  record  all 
deaths. 

(5)  Test  Interpretation  shall  be  as 
follows: 

(i)  If  any  mice  inoculated  with  the 
mixture  of  1.0  International  Unit  of 
Standard  Antitoxin  and  1.0  Lo  doses  of 
Standard  Toxin  die,  the  results  of  the 
serum  neutralization  test  are 
inconclusive  and  shall  be  repeated: 
Provided,  That,  if  the  test  is  not 
repeated,  the  serial  shall  be  declared 
unsatisfactory. 

(ii)  If  less  than  80  percent  of  the  mice 
inoculated  with  the  mixture  of  1.0 
International  Unit  of  Standard  Antitoxin 
and  1.0  L-(-  doses  of  Standard  Toxin  die, 
the  results  of  the  serum  neutralization 
test  are  inconclusive  and  shall  be 
repeated:  Provided,  That,  if  the  lest  is 
not  repeated,  the  serial  shall  be  declared 
unsatisfactory. 

(iii)  If  any  mice  inoculated  with  the 
mixture  of  1.0  ml  undiluted  serum  with 
1.0  Lo  dose  of  Standard  Toxin  die,  the 
serum  is  considered  to  contain  less  than 
1.0  International  Units  per  ml. 

(iv)  If  the  single  pooled  serum  from 
seven  or  more  rabbits  contains  less  than 
1.0  International  Unit  per  ml,  the  serial 
is  unsatisfactory. 

4.  In  S  113.114,  paragraph  (c).  is 
revised  to  read  as  follows: 

§113.114    Tetanus  Toxoid. 

(a)  *  •  • 

(b)  *  •  * 

(c)  Potency  test  Bulk  or  final 
container  samples  of  completed  product 
from  each  serial  shall  be  tested  for 
potency.  A  group  of  10  guinea  pigs 
consisting  of  an  equal  number  of  males 
and  females  weighing  450  to  550  grams 
shall  each  be  injected  subcutaneously 
with  0.4  of  the  largest  dose 
recommended  on  the  product  labels. 

(1)  Six  weeks  after  injection,  all 
surviving  guinea  pigs  shall  be  bled  and 
equal  portions  of  serum,  but  not  less 
than  0.5  ml  from  each,  shall  be  pooled. 
For  a  valid  test,  the  pool  shall  contain 
the  serum  from  at  least  eight  animals. 

(2)  The  antitoxin  titer  of  the  pooled 
serum  shall  be  determined  in  antitoxin 
units  (A.U.)  per  ml  using  an  enzyme- 
linked  immunosorbent  assay  method 
acceptable  to  the  Animal  and  Plant 
Health  Inspection  Service. 

(3)  If  the  antitoxin  titer  of  the  serum 
pool  is  at  least  2.0  A.U.  per  ml,  the  serial 
is  satisfactory.  If  the  antitoxin  titer  of 
the  serum  pool  is  less  than  2.0  A.U.  per 


I!    Federal  Regit 

ml,  the  serial  may  be  retested 
following  procedure:  Providet 
the  serial  is  not  retested,  it  sh 
declared  unsatisfactory. 

(4)  For  serials  in  which  the 
contains  less  than  2.0  A.U.  pe 
individual  serum  that  constiti 
pool  may  be  tested  by  the  em 
linked  immunosorbent  assay. 
80  percent  of  the  individual  si 
an  antitoxin  titer  of  a4  least  2 
ml,  the  serial  is  satisfactory.  I 
80  percent  of  the  individual  si 
an  antitoxin  titer  of  at  least  2 
ml,  the  serial  may  be  retesteci 
guinea  pigs  using  the  procedi 
described  in  (c)  (1)  and  (2)  ab 
antitoxin  titer  of  the  pooled  s 
the  guinea  pigs  used  in  the  re 
be  averaged  with  the  antitoxi 
the  pooled  serum  from  the  ini 
the  average  of  the  two  pools 
2.0  A.U.  per  ml,  the  serial  is  s 
If  the  average  of  the  two  pool 
than  2.0  A.U.  per  ml,  the  serif 
unsatisfactory  and  shall  not  I 
further. 

Done  in  Washington,  DC  this  i 
August  1991. 

lames  W.  Glosser, 

Administrator,  Animal  and  Plant 
Inspection  Service. 

[FR  Doc.  91-18960  Filed  i-6-Sl;  t 
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9  CFR  Part  166 
[Docket  Na  90-2S0] 

Swine  HeaKh  Protection 

AQENCY:  Animal  and  Plant  H 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUtHMARY:  We  are  amending 
Health  Protection  regulations 
removing  North  Dakota  from 
States  that  prohibit  garbage  I 
This  action  is  necessary  to  re 
changes  in  the  status  of  Nortl 
and  Oiereby  facilitate  the  adi 
of  the  Swine  Health  Protectic 
regulations. 

EFFECTIVE  DATE:  September  ( 
FOR  FURTHER  INFORMATION  C 
Dr.  Delorias  M.  Lenard.  Senic 
Veterinarian,  Swine  Diseasei 
APHIS,  USDA.  room  736-A.  1 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-^: 
SUPPLEMENTARY  INFORMATIO 

Background 

The  Swine  Health  Protectii 
regulations  (contained  in  9  C 
and  referred  to  below  as  the 
were  established  under  the  S 
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(vi)  Five  Swiss  white  mice,  each 
weighing  16-20  grams,  shall  be  used  for 
each  toxin-antitoxin  mixture.  A  dose  of 
0.2  ml  shall  be  injected  intravenously 
into  each  mouse.  Conclude  the  test  72 
hours  post  injection  and  record  all 
deaths. 

(S)  Test  Interpretation  shall  be  as 
follows: 

(i)  If  any  mice  inoculated  with  the 
mixture  of  1.0  International  Unit  of 
Standard  Antitoxin  and  1.0  Lo  doses  of 
Standard  Toxin  die,  the  results  of  the 
serum  neutralization  test  are 
inconclusive  and  shall  be  repeated: 
Provided,  That,  if  the  test  is  not 
repeated,  the  serial  shall  be  declared 
unsatisfactory. 

(ii)  If  less  than  80  percent  of  the  mice 
inoculated  with  the  mixture  of  1.0 
International  Unit  of  Standard  Antitoxin 
and  1.0  L-(-  doses  of  Standard  Toxin  die. 
the  results  of  the  serum  neutralization 
test  are  inconclusive  and  shall  be 
repeated:  Provided,  That,  if  the  lest  is 
not  repeated  the  serial  shall  be  declared 
unsatisfactory. 

(iii)  If  any  mice  inoculated  with  the 
mixture  of  1.0  ml  undiluted  serum  with 
1.0  Lo  dose  of  Standard  Toxin  die,  the 
serum  is  considered  to  contain  less  than 
1.0  International  Units  per  ml. 

(iv)  If  the  single  pooled  serum  from 
seven  or  more  rabbits  contains  less  than 
1.0  International  Unit  per  ml,  the  serial 
is  unsatisfactory. 

4.  In  S  113.114.  paragraph  (c),  is 
revised  to  read  as  follows: 

§113.114    Tetanus  Toxoid. 


(a)  •  •  • 

(b)  *  •  • 

(c)  Potency  test  Bulk  or  final 
container  samples  of  completed  product 
from  each  serial  shall  be  tested  for 
potency.  A  group  of  10  guinea  pigs 
consisting  of  an  equal  number  of  males 
and  females  weighing  450  to  550  grams 
shall  each  be  injected  subcutaneously 
with  0.4  of  the  largest  dose 
recommended  on  the  product  labels. 

(1)  Six  weeks  after  injection,  all 
surviving  guinea  pigs  shall  be  bled  and 
equal  portions  of  serum,  but  not  less 
than  0.5  ml  from  each,  shall  be  pooled. 
For  a  valid  test,  the  pool  shall  contain 
the  serum  from  at  least  eight  animals. 

(2)  The  antitoxin  titer  of  the  pooled 
serum  shall  be  determined  in  antitoxin 
units  (A.U.)  per  ml  using  an  enzyme- 
linked  immunosorbent  assay  method 
acceptable  to  the  Animal  and  Plant 
Health  Inspection  Service. 

(3)  If  the  antitoxin  titer  of  the  serum 
pool  is  at  least  2.0  A.U.  per  ml,  the  serial 
is  satisfactory.  If  the  antitoxin  titer  of 
the  serum  pool  is  less  than  2.0  A.U.  per 


ml,  the  serial  may  be  retested  by  the 
following  procedure:  Provided,  That,  if 
the  serial  is  not  retested,  it  shall  be 
declared  unsatisfactory. 

(4)  For  serials  in  which  the  serum  pool 
contains  less  than  2.0  A.U.  per  ml,  the 
individual  serum  that  constituted  the 
pool  may  be  tested  by  the  enzyme- 
linked  immunosorbent  assay.  If  at  least 
80  percent  of  the  individual  serums  have 
an  antitoxin  titer  of  a4  least  2.0  A.U.  per 
ml.  the  serial  is  satisfactory.  If  less  than 
80  percent  of  the  individual  serums  have 
an  antitoxin  titer  of  at  least  2.0  A.U.  per 
ml,  the  serial  may  be  retested  in  10 
guinea  pigs  using  the  procedure 
described  in  (c)  (1)  and  (2)  above.  The 
antitoxin  titer  of  the  pooled  serum  from 
the  guinea  pigs  used  in  the  retest  shall 
be  averaged  with  the  antitoxin  level  of 
the  pooled  serum  from  the  initial  test.  If 
the  average  of  the  two  pools  is  at  least 
2.0  A.U.  per  ml,  the  serial  is  satisfactory. 
If  the  average  of  the  two  pools  is  less 
than  2.0  A.U.  per  ml,  the  serial  is 
unsatisfactory  and  shall  not  be  retested 
further. 

Done  in  Washington.  DC  this  eth  day  of 
August  1991. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

(FR  Doc.  91-1B960  Filed  i-»-Sl;  8:45  am] 
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9  CFR  Part  166 
[Docket  Na  90-2S0] 

Swine  Health  Protection 

AQENCY:  Animal  and  Plant  Health    , 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the  Swine 
Health  Protection  regiilations  by 
removing  North  Dakota  from  the  list  of 
States  that  prohibit  garbage  feeding. 
This  action  is  necessary  to  reflect 
changes  in  the  status  of  North  Dakota, 
and  thereby  facilitate  the  administration 
of  the  Swine  Health  Protection 
regulations. 

EFFECTIVE  DATE:  September  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Delorias  M.  Lenard.  Senior  Staff 
Veterinarian,  Swine  Diseases  Staff,  VS. 
APHIS,  USDA,  room  736-A.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  301-436-7767. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Swine  Health  Protection 
regulations  (contained  in  9  CFR  part  166 
and  referred  to  below  as  the  regulations) 
were  established  under  the  Swine 


Health  Protection  Act  (contained  in  7 
U.S.C.  3801  et  seq.,  and  referred  to 
below  as  the  Act).  The  Act  and  the 
regulations  contain  provisions 
concerning  the  treatment  of  garbage  to 
be  fed  to  swine  and  the  feeding  of  that 
garbage  to  swine.  These  provisions 
operate  as  safeguards  against  the  spread 
of  certain  swine  diseases  in  the  United 
States. 

Some  States  prohibit  the  feeding  of 
garbage  to  swine.  Other  States  permit 
the  feeding  of  treated  garbage  to  swine. 
North  Dakota  is  currently  listed  in 
I  166.15(b]  as  a  State  that  permits  the 
feeding  of  treated  garbage  to  swine. 
However.  North  Dakota  law  now 
prohibits  the  feeding  of  garbage  to 
swine.  We  are  therefore  removing  it 
from  the  list  of  States  in  {  166.15(b)  and 
adding  it  to  the  list  of  States  in 
§  166.15(a)  that  prohibit  the  feeding  of 
garbage  to  swine.  This  action  amends 
the  regulations  to  accurately  reflect 
North  Dakota's  garbage  feeding  status. 

North  Dakota  remains  on  the  list  of 
States  in  S  166.15(c)  that  have  primary 
enforcement  responsibility  under  the 
Act 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  SlOO 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based  enterprise 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

This  action  simply  reflects  changes 
that  North  Dakota  has  ah^ady  made  by 
statute  with  respect  to  Swine  Health 
Protection. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

We  are  taking  this  action  to  update 
our  regulations  with  respect  to  changes 
that  have  already  occurred  in  North 
Dakota's  law  regarding  the  feeding  of 


garbage  to  swine.  It  does  not  appear 
that  public  participation  in  this 
rulemaking  proceeding  would  make 
additional  relevant  information 
available  to  the  Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  we  find  upon  good  cause  that 
prior  notice  and  other  public  procedures 
with  respect  to  this  rule  are 
impracticable  and  unnecessary;  we  also 
find  good  cause  for  making  this  rule 
elective  less  than  30  days  after 
pubUcation  of  this  document  in  the 
Federal  Re^ster. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C.  3501  et 
seq). 

Executive  Order  12372 

This  program/activity  is  Hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  %vith 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Put  166 

African  swine  fever.  Animal  diseases, 
Food-and-mouth  disease,  Garbage,  Hog 
cholera.  Hogs,  Reporting  and 
recordkeeping  requirements.  Swine 
vesicular  disease.  Vesicular  exanthema 
of  swine. 

PART  166— SWINE  HEALTH 
PROTECTION 

Accordingly,  9  CFR  part  166  is 
amended  as  follows: 

1.  The  authority  citation  for  part  166 
continues  to  read  as  follows: 

Authority:  7  U.S.C  3802.  3803.  3804,  3808. 
3609.  3811: 7  CFR  Z.17, 2.S1,  and  371J!(d). 

{166.15    [Amended] 

2.  Paragraph  (b)  of  i  16&15  is 
amended  by  removing  "North  Dakota,". 

3.  Paragraph  (a)  of  1 166.15  is 
amended  by  adding  "North  Dakota," 
immediately  after  "New  York,". 

Done  in  Washington.  DC  this  eth  day  of 
August  1991. 

|ame«  W.  GkMaar, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  91-189S9  Piled  8-8-01:  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  52, 71. 170,  and  171 
RIN  31S&-A087 

Revision  of  Fee  Sctiedules;  100%  Fee 
Recovery,  Correction 

agency:  Nuclear  Regulatory 

Commission. 

ACnoM:  Final  rule,  correction. 

summary:  This  document  corrects  a 
final  rule  appearing  in  the  Federal 
Register  on  July  la  1991  (56  FR  31472), 
that  amended  the  regulations  governing 
the  licensing,  inspection,  and  annual 
fees  charged  to  Nuclear  Regulatory 
Commission  licensees.  This  action  is 
necessary  to  correct  several  errors  that 
occurred  in  final  document  preparation 
and  printing. 

EFFECTIVE  DATE:  August  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  James  HoUoway.  Jr.,  Office  of  the 
Controller,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  301-492-4301. 

1.  On  page  31486.  first  column,  first 
paragraph  under  item  3,  fourth  line, 
"$28.4  million"  should  read  "$33.3 
million." 

2.  On  page  31486,  second  column, 
third  paragraph  under  item  b,  first  line. 
"$28.4  milhon"  should  read  "$33.3 
million." 

3.  On  page  31487.  first  column,  in  the 
last  full  paragraph,  the  introductory 
phrase  should  appear  in  italics  as 
follows: 

"Activities  and  budgeted  costs  not 
currently  assessed  10  CFR  part  170 
licensing  and  inspection  fees  based  on 
Commission  policy. " 

4.  On  page  31492,  table  IV,  the  direct 
FTE  under  the  program  element  total  for 
the  line  item  "Decommissioning"  which 
reads  "144"  should  be  revised  to  read 
"14.4." 

5.  On  page  31492,  the  numbers  in  the 
entries  directly  following  table  IV  were 
not  properly  aligned.  These  numbers 
should  have  appeared  as  follows: 

$362.8  million  * 
—71.9  million 


$290.9  million 


6.  On  page  31495,  the  headings  to 
table  VI  should  be  corrected  to  appear 
in  the  same  manner  as  the  headings  for 
table  VII.  Specific  changes  are  as 
follows: 

a.  The  word  'Total"  should  appear 
over  the  first  and  second  columns 
entitled  "Program  support  $K"  and 
"FTE." 


b.  The  words  "Allocated  to  fuel 
facility"  should  appear  over  the  third 
and  fourth  columns. 

c.  The  subheading  for  column  three 
should  read  "Program  Support  $K." 

d.  The  subheading  for  column  four 
should  read  "FTE." 

7.  On  page  31495.  the  numbers  in  the 
entries  directly  following  table  VI  were 
not  properly  aligned.  These  numbers 
should  have  appeared  as  follows: 

$13.3  million  * 
—2.7  million 


$10.6  million 


8.  On  page  31495.  in  table  VII,  dollar 
signs  should  appear  before  the  totals  of 
$3,372.  $1,973,  $3,034,  $4,183,  and  $27.2. 

9.  On  page  31498,  in  the  table  at  the 
top  of  the  page,  dollars  signs  should 
appear  before  the  subtotals  $936,  $3,222, 
$4,158,  and  $1,080  and  the  totals  $3,186, 
$7,452,  and  $10,638. 

10.  On  page  31504,  5  170.31,  fee 
category  15,  the  introductory  text  of  item 
15c  should  be  revised  to  read: 

"c.  All  other  export/import  licenses/ 
approvals." 

11.  On  page  31506,  S  171.15(d),  in  the 
second  line,  the  word  "and"  should  be 
removed.  As  correctly  revised 

§  171.15(d)  reads  as  follows: 

"(d)  The  FY  1991  part  171  annual  fees 
for  operating  por/er  reactors  are  as 
follows:" 

Dated  at  Rockville,  Maryland,  this  2d  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  ].  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc  91-18871  Filed  8-8-91:  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Loan  Interest  Rates 

agency:  National  Credit  Union 

Administration. 

action:  Final  rule. 

summary:  The  current  18  percent  per 
year  Federal  credit  union  loan  rate 
ceiling  is  scheduled  to  revert  to  15 
percent  on  September  9, 1991,  unless 
otherwise  provided  by  the  NCUA  Board. 
A 15  percent  ceiling  would  restrict 
certain  categories  of  credit  and 
adversely  affect  the  financial  condition 
of  a  number  of  Federal  credit  unions.  At 
the  same  time,  prevailing  market  rates 
and  economic  conditions  do  not  justify  a 
rate  higher  than  the  current  18  percent 


ceiling.  Accordingly,  the  NCUA  Board 
hereby  continues  an  18  percent  Federa 
credit  union  loan  rate  ceiling  for  the 
period  from  September  8, 1991  through 
March  8, 1993.  Loans  and  line  of  credit 
balances  existing  prior  to  May  15. 1987 
may  continue  to  bear  their  contractual 
rate  of  interest,  not  to  exceed  21  percent. 
Further,  the  NCUA  Board  is  prepared  to 
reconsider  the  18  percent  ceiling  at  any 
time  should  changes  in  economic 
conditions  warrant. 

EFFECTIVE  DATE:  September  9, 1991. 

addresses:  National  Credit  Union 
Administration,  1776  G  Street  NW., 
Washington.  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  H.  Bradford.  Chief  Economist  at 
the  above  address.  Telephone  number: 
(202)  682-9621. 

SUPPLEMENTARY  INFORMATION: 

Background 

Public  Law  96-221,  enacted  in  1979, 
raised  the  loan  interest  rate  ceiling  for 
Federal  credit  unions  from  1  percent  per 
month  (12  percent  per  year)  to  15 
percent  per  year.  It  also  authorized  the 
NCUA  Board  to  set  a  higher  limit,  after 
consultation  with  Congress,  the 
Department  of  the  Treasury,  and  other 
Federal  financial  agencies,  for  a  period 
not  to  exceed  18  months,  if  the  Board 
should  determine  that:  (i)  Money  market 
interest  rates  have  risen  over  the 
preceding  six  months;  and  (ii)  prevailing 
interest  rate  levels  threaten  the  safety 
and  soundness  of  individual  credit 
unions  as  evidenced  by  adverse  trends 
in  growth,  liquidity,  capital,  and 
earnings. 

On  December  3. 1980,  the  NCUA 
Board  determined  that  the  foregoing 
conditions  had  been  met.  Accordingly, 
the  Board  raised  the  loan  ceiling  for  9 
months  to  21  percent.  In  the  unstable 
environment  of  the  first  half  of  the 
1980'8.  the  NCUA  extended  the  21 
percent  ceiling  four  additional  times.  On 
March  11, 1987.  the  NCUA  Board 
lowered  the  loan  rate  ceiling  from  21 
percent  to  18  percent  effective  May  15, 
1987.  This  action  was  taken  in  an 
environment  of  falling  market  interest 
rates  from  1980  to  early  1987.  See  Table 
I. 

The  Board  felt  the  18  percent  ceiling 
would  fully  accommodate  an  inflow  of 
liquidity  into  the  system,  preserve 
flexibility  in  the  system  so  that  credit 
unions  could  react  to  any  adverse 
economic  developments,  and  would 
ensure  that  any  increase  in  the  cost  of 
funds  would  not  impinge  on  earnings  of 
Federal  credit  unions. 

The  NCUA  Board  would  prefer  not  to 
set  loan  interest  rate  ceilings  for  Federal 


credit  unions.  In  the  final  anal; 
market  sets  the  rates.  The  Boa 
supports  free  lending  markets 
ability  of  Federal  credit  union 
directors  to  establish  loan  rate 
reflect  current  market  conditio 
the  interests  of  credit  union  mi 
Congress  has.  however,  impos 
rate  ceilings  since  1934.  In  197! 
set  the  ceiling  at  15  percent  bu 
authorized  the  NCUA  Board  t( 
ceiling  in  excess  of  15  percent 
Board  can  justify  it.  The  follov 
analysis  justifies  a  ceiling  abo 
percent,  but  at  the  same  time  x 
support  a  oeiling  above  the  cu 
percent.  Tke  Board  is  prepare< 
reconsider  this  action  at  any  t 
changes  in  economic  conditioi 
warrant. 

lustificaliea  for  a  Ceiling  No  h 
ISPenuit 

Table  I  shows  interest  rates 
Rate  loans,  3-month  Treasury 
year  Treasury  securities  and  3 
Treasury  bonds,  from  Decemfa 
through  December  1990,  and  n 
rates  for  the  fnr^t  six  months  o 
Clearly,  interest  rates  fluctuat 
generally  declining  market  int 
since  1988,  which  in  turn  affec 
union  cost  of  funds,  there  is  n( 
justification  for  raising  the  cui 
ceiling  above  18  percent. 

Tabi^  I.— Selected  Market 
Rates 
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ceiling.  Accordingly,  the  NCUA  Board 
hereby  continues  an  18  percent  Federa 
credit  union  loan  rate  ceiling  for  the 
period  from  September  8, 1991  through 
March  8, 1993.  Loans  and  line  of  credit 
balances  existing  prior  to  May  15, 1987 
may  continue  to  bear  their  contractual 
rate  of  interest,  not  to  exceed  21  percent. 
Further,  the  NCUA  Board  is  prepared  to 
reconsider  the  18  percent  ceiling  at  any 
time  should  changes  in  economic 
conditions  warrant. 

EFFECnve  DATE  September  9. 1991. 
addresses:  National  Credit  Union 
Administration.  1776  G  Street  NW.. 
Washington.  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  H.  Bradford,  Chief  Economist  at 
the  above  address.  Telephone  number: 
(202)  682-9621. 

SUPPLEMENTARY  INFORMATION: 

Background 

Public  Law  96-221.  enacted  in  1979, 
raised  the  loan  interest  rate  ceiling  for 
Federal  credit  unions  from  1  percent  per 
month  (12  percent  per  year)  to  15 
percent  per  year.  It  also  authorized  the 
NCUA  Board  to  set  a  higher  limit,  after 
consultation  with  Congress,  the 
Department  of  the  Treasury,  and  other 
Federal  fmancial  agencies,  for  a  period 
not  to  exceed  18  months,  if  the  Board 
should  determine  that:  (i)  Money  market 
interest  rates  have  risen  over  the 
preceding  six  months;  and  (ii)  prevailing 
interest  rate  levels  threaten  the  safety 
and  soundness  of  individual  credit 
unions  as  evidenced  by  adverse  trends 
in  growth,  liquidity,  capital,  and 
earnings. 

On  December  3, 1980.  the  NCUA 
Board  determined  that  the  foregoing 
conditions  had  been  met.  Accordingly, 
the  Board  raised  the  loan  ceiling  for  9 
months  to  21  percent.  In  the  unstable 
environment  of  the  first  half  of  the 
19808,  the  NCUA  extended  the  21 
percent  ceiling  four  additional  times.  On 
March  11. 1987.  the  NCUA  Board 
lowered  the  loan  rate  ceiling  from  21 
percent  to  18  percent  effective  May  15. 
1987.  This  action  was  taken  in  an 
environment  of  falling  market  interest 
rates  from  1980  to  early  1987.  See  Table 
I. 

The  Board  felt  the  18  percent  ceiling 
would  fully  accommodate  an  inflow  of 
liquidity  into  the  system,  preserve 
flexibility  in  the  system  so  that  credit 
unions  could  react  to  any  adverse 
economic  developments,  and  would 
ensure  that  any  increase  in  the  cost  of 
funds  would  not  impinge  on  earnings  of 
Federal  credit  unions. 

The  NCUA  Board  would  prefer  not  to 
set  loan  interest  rate  ceilings  for  Federal 


credit  unions.  In  the  final  analysis  the 
market  sets  the  rates.  The  Board 
supports  free  lending  markets  and  the 
ability  of  Federal  credit  union  boards  of 
directors  to  establish  loan  rates  that 
reflect  current  market  conditions  and 
the  interests  of  credit  union  members. 
Congress  has,  however,  imposed  loan 
rate  ceilings  since  1934.  In  1979  Congress 
set  the  ceiling  at  15  percent  but 
authorized  Ihe  NCUA  Board  to  set  a 
ceiling  in  excess  of  15  percent  if  the 
Board  can  justify  it.  The  following 
analysis  justifies  a  ceiling  above  15 
percent,  but  at  the  same  time  does  not 
support  «  ceiling  above  the  current  18 
percent.  The  Board  is  prepared  to 
reconsider  this  action  at  any  time  should 
changes  in  economic  conditions 
warrant. 

luatiiicaliwi  for  a  Ceiling  No  Higher  than 
ISPncMit 

Table  I  shows  interest  rates  on  Prime 
Rate  loans,  3-inonth  Treasury  Bills,  3- 
year  Treasury  securities  and  30-year 
Treasury  bonds,  from  December  1965 
through  December  1990,  and  monthly 
rates  for  the  first  six  months  of  1991. 
Clearly,  interest  rates  fluctuate.  But  with 
generally  declining  market  interest  rates 
since  1988,  which  in  tiun  affect  credit 
union  cost  of  funds,  there  is  no 
justification  for  raising  the  current  loan 
ceiling  above  18  percent. 

Table  (.—Selected  Market  Interest 
Rates 
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20.35' 

9.50 

7.50  i 

8.75 

10.50 

10.50 

10.00 

9.52 
90S 
».00 

9.00 

4J8. 

4.87 
5.44 
4S.49 
7.10 
5.53 
5.77 
6.07 
7.63 
674 

6.22 
5.94 

•S.t1 
565 

4.79 
5.75 
7.43 
13.65 
840 
643 
813 
9.11 
7.77 
7.47 

7.38 
7.66 
7.35 

7.23 

1975 „ ; 

1960 „ 

196S ..„ 

1966 

1687 

12.40 
954 
7.37 
912 

1988 

1989 

1990 

MontWy  wor^QW: 

Januaty  ISM 

Fettrua/y 

9.01 
7.90 
8.24 

6.27 
6.03 

629 

Apnl 

8.21 

Prime 
rate 

Treaaury  securities 

3- 

mootti 

3-yeaf 

30- 
yea/ 

May i 

June 

6.50 
8.50 

5.46 
5.57 

7.18 
7.39 

6i7 
6.47 

Source:  Federal  Reserve  System. 

From  March  1987,  when  an  18  percent 
ceiling  was  first  established,  short  and 
intermediate  rates  rose,  irregularly, 
about  300  basis  points  over  the  next  two 
years,  peaking  in  March  1969.  Thirty- 
year  rates  rose  about  160  basis  points 
over  the  same  period,  in  the  2V4  years 
since  March  1989  all  rates  have  cycled 
down  to  near  their  March  1987  levels. 

If  credit  unions  were  able  to  hve  with 
ah  18  percent  loan  ceiling  under  the 
market  interest  rate  conditions  of  1988 
and  1989,  they  should  be  able  to  operate 
profitably  with  market  rates  which  are 
below  those  levels  currently. 

Justification  for  a  Ceiling  Above  15 
Percent 

On  the  other  hand,  a  ceiling  above  15 
percent  is  necessary.  A  drop  in  the  loan 
ceiling  to  15  percent  could  threaten  the 
safety  and  soimdoess  of  many  credit 
unions  by  giving  rise  to  adverse  trends 
in  growth  and  earnings. 

With  all  interest  rates  rising  in  June 
1991  and  the  prospect  of  rising  interest 
rates  over  the  next  yean  with  declining 
earning  spreads:  with  a  aizeable  munber 
of  credit  unions  showing  losses  and  the 
need  to  charge  relatively  high  rates  on 
unsecured  loans  (including  credit  card 
loans)  because  of  high  costs;  with  high 
losses  associated  with  these  loans,  all  of 
these  factors  combine  to  argue  against 
allowing  the  ceiling  to  drop  to  IS 
percent. 

hiarket  Interest  Rate  Trends 

As  noted  above,  market  interest  rates 
have  been  in  an  irregular  downtrend  for 
over  two  years,  and  particularly  the  past 
year.  However,  this  is  about  to  change. 
The  economy  is  near  the  bottom  of  its 
current  economic  cycle.  All  major 
economic  indicators  point  to  the  fact 


that  the  recovery  from  the  1990-1991 
recession  is  about  to  begin.  That  means 
upward  pressure  on  interest  rates,  and 
May  1991  may  have  been  the  trough  for 
this  cycle  on  short  term  rates.  The 
intermediate  3-year  securities  and  the 
30-year  bond  rates  troughed  earlier,  in 
February. 

Rates  were  up  across  the  board  in 
June.  As  evidence  of  recovery  mounts  in 
the  second  half  of  1991,  the  Federal 
Reserve  will  probably  allow  rates  to 
move  back  up.  We  can  look  for  rates  in 
the  short  term  area  of  6V«  to  7  percent 
by  Spring  of  1992  and  long  term  rates  of 
8%  to  9  percent  or  more  by  then.  (The 
long  rates  should  drop  badi  later  next 
year  as  the  numbers  show  that  inflation 
is  under  controU. 

Furthermore,  despite  the  downtrend  in 
rates  the  past  two  years,  and  especially 
the  past  year,  they  are  still  higher  today 
(except  for  3  month  Treasiuy  bills)  than 
they  were  when  the  Board  acted  in 
March  1987  to  establish  an  16  percent 
ceiling.  With  the  prospect  that  rates  will 
likely  rise  from  here  for  a  year  or  so,  a 
lower  loan  ceiling  could  jeopardize 
credit  union  growth  and  earnings. 

Growth 

Federal  credit  union  growth  has 
slowed  signifKjantly  the  past  few  years. 
Following  share  and  asset  growth  rates 
of  over  20  percent  in  19t5  and  198B, 
Federal  credit  union  share  growth 
slowed  to  5  percent  in  1989,  rising 
slightly  faster  at  7.5  percent  in  1990. 
Asset  growth  slowed  to  5.3  percent  in 
1989,  rising  slightly  faster  at  7.8  percent 
in  1990. 

Earnings 

Earning  margins  of  Federal  credit 
unions  have  declined  somewhat  over 
the  past  five  years: 

•  Despite  the  decline  in  the  cost  of 
funds  of  Federal  credit  unions  in  recent 
years,  spreads  have  declined.  Since 
1985.  gross  spreads  have  fallen  by  41 
basis  points  and  net  spreads  by  19  basis 
points.  See  Table  U.  Both  gross  and  net 
spreads  have  essentially  levelled  out  the 
past  three  years,  but  gross  spreads  are 
stiU  very  close  to  their  1968  lows  end  net 
spreads  are  close  to  their  1987  lows. 


Table  II.— Federal  Credit  Union  Spreads  December  1985-1990 

- 

Jm» 

1666 

'1966 

1967 

<6M 

19M 

1966. 

Return  en: 
Loans... 

Investm« 

( 

: 

13.52%! 
M7 
1«.18 

nm 

7J3% 

i 

12.68% 
7.94 
10.«1 
1039J 

«.3T%i 

11.58%  1 
7.67 
1011 
9.64 

5JBS%: 

UM%  1 

1002 

».9S 

540% 

11.41% 
8.43 

10.48 

s.se% 

11.46% 

wits ._      

k«Mta         

1 

10.35 

Cost  «f  lotH  Asarls - 

^ J 

V.86 
S60% 
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Table  II.— Federal  Credit  Union  Spreads  December  1985-1990— Continued 


June 

1985 

1986 

1987 

1988 

1969 

1990. 

(Basis  Points  From  Here  Down) 

=  Gross  spfead _ „ 

-Opefating  expenses „ „ ; 

+  Other  Incorne ...     ._ „.... 

437 

337 

48 

402 

315 

55 

399 
308 

46 

395 

309 

52 

402 

321 

24 

396 

321 

29 

=  Net  Spread  ' „..^ 

148 

142 

137 

138 

139 

138 

'  Net  spread  before  net  loan  charge  offs  ar>d  interest  refunds,  and  before  statutory  reserve  transfers. 


*  Credit  union  losses  represent  a 
significant  and  growing  problems  that 
must  be  weighed  in  setting  a  loan  rate 
ceiling.  Table  III  shows  the  number  of 
credit  unions,  by  size,  experiencing 
losses  in  June  1989  and  December  1990. 
The  June  1989  data  were  used  to  help 
justify  the  last  extension  of  the  18 
percent  interest  rate  ceiling.  The  total 
number  has  increased  from  1,060  in  June 
1989,  a  total  of  11.8  percent  of  Federal 
credit  unions,  to  1.090  in  1990, 12.8 
percent  of  Federal  credit  unions.  Most 
credit  unions  with  negative  earnings  are 
small,  less  than  $10  million  in  assets. 
While  there  has  been  a  decline  in  the 
number  of  larger  credit  unions  showing 
negative  earnings,  there  has  been  a 
marked  increase  in  the  very  smallest 
credit  unions  (less  than  $1  million  in 
assets)  showing  losses.  These  credit 
unions  would  be  among  those  most 


adversely  affected  by  a  reduction  in  the 
interest  rate  ceiling  to  15  percent. 

Table  III.— Federal  Credit  Unions 
Experiencing  Losses 


Number  as  of 

Asset  size 

June 
1989 

Dec. 
1990 

Change 

Less  than  SI 
million 

387 
168 
185 
135 
71 
73 

41 

545 

139 

172 

99 

69 

48 

18 

+  158 
29 

$1-2  million 

$2-5  million 

13 

$5-10  million 

36 

$10-20  million 

2 

$20-60  mitlioo 

25 

$50  million  and 
over 

23 

Total „. 

1.060 

1.090 

+30 

unions  showing  losses,  raise  a  warning 
flag  against  setting  the  loan  rate  ceiling 
too  low.  This  could  threaten  the  safety 
and  soundness  of  many  credit  unions  by 
reducing  their  flexibility. 

Table  IV  shows  the  number  of  Federal 
credit  unions  offering  selected  types  of 
loans  at  various  interest  rates.  Under  a 
grandfather  clause,  a  few  credit  unions 
still  have  on  the  books  loans  made  at 
rates  above  18  percent.  These  are  loan 
contracts  made  prior  to  May  15, 1987, 
when  the  ceiling  was  21  percent.  Since 
May  15, 1987,  no  new  loan  can  be  made 
at  a  rate  above  18  percent. 


In  summary,  declining  earning 
spreads,  and  a  sizeable  number  of  credit 


Table  IV.— Distribution  of  Federal  Credit  Union  Loan  Interest  Rates 

[Number  o<  credit  unions  making  Indicated  loans  at  indicated  interest  rates] 
December  1990 


Rate 


10.0%  or  less.. 

10.1-14.0% 

14.1-15.0% 

15.1-16.0% 

16.1-17.0% 

17.1-18.0% 

18.1-21.0% 

Total « 


Unsecured 


59 

2626 

2738 

1252 

639 

955 

6 


8,275 


New  auto 
loans 


1978 
5362 
103 
8 
4 
9 
3 


7,467 


Usedaut3 

loans 


198 

6246 

744 

90 

18 

53 

4 


7,353 


Fbtedrate 

first 
mortgages 


551 
1165 
44 
4 
2 
2 
8 


1,776 


Fixed  rate 

secorxi 
mortgages 


126 

2342 

93 

11 

4 

7 

2 


2,585 


1—  ir^.r""*?!*'*  credil  unions  offering  the  loan  type  and  reporting  rates  charged.  Some  did  not  offer  the  loan  type  or  report  rates  accordingly,  the  totals  wiN  be 
less  ttian  the  number  of  federal  credit  unions  (8.511).  ,k-  r~.  t,  7. 


Over  one-third  (2,852)  of  the  Federal 
credit  unions  that  offer  unsecured 
personal  loans  charge  more  than  15 
percent  for  these  loans.  This  includes 
credit  card  lines  of  credit.  While  loan 
rates  are,  on  average.  lower  for  other 
types  of  loans,  a  few  credit  unions 
charge  rates  above  15  percent  for  these 
other  loans  as  well.  Credit  unions 
charging  between  15  and  18  percent  on 


loans  would  be  adversely  affected  by  a 
15  percent  ceiling. 

Efficiency  of  operations  is  an 
important  determinant  in  setting  a  loan 
rate.  Unfortunately,  some  inefficient 
credit  unions — particularly  small  ones — 
could  be  forced  into  insolvency  with  a 
loan  ceiling  as  low  as  15  percent.  It 
would  place  severe  strains  on  a  large 
segment  of  the  credit  union  movement. 


Yet,  market  interest  rate  trends  do  not 
justify  a  rate  above  18  percent. 

In  conclusion,  the  NCUA  Board  has 
continued  the  Federal  credit  union  loan 
interest  rate  ceiling  of  18  percent  per 
year  for  the  period  from  September  9, 
1991  through  March  8. 1993. 

As  previously  indicated,  loans  and 
line  of  credit  balances  existing  on  or 
before  May  15, 1987  may  continue  to 
bear  their  contractual  rate,  not  to 


fMei-al  Re^si 


exceed  21  percent  Finally,  the 
prepared  to  reconsider  the  18 
oetiing  at  any  time  during  the  1 
period,  shonid  changes  in  ecoi 
conditioRS  vrarrant  it. 

Regulatory  Procedures 

Administrative  Procedares  Ac 

The  NCUA  Board  has  deter 
notice  and  public  comment  on 
are  impractical  and  not  in  the 
interest,  5  U.S.C.  553(b)(B).  Du 
need  for  a  planning  period  an* 
threat  to  the  safety  and  sound 
individual  credit  unitms  with  : 
flexibility  to  determine  loan  n 
action  on  the  loan  rate  ceilmg 
necessary. 

Regulatory  Flexibility  Act 

For  the  same  reasons,  a  reg 

flexibility  analysis  is  not  requ 
U.S.C.  804(6).  However,  the  N 
Board  has  considered  the  nee 
rule,  and  tha  alternatives,  as  < 
above. 

Executive  Order  12612 

This  Final  rule  does  not  affi 
regulation  of  credit  unions,  it 
iii^>iements  proviskms  of  the 
Credit  Umen  Act  applying  on 
Federal  Credit  Unions. 

List  of  Stib|ects  in  12  CFK  Pai 

Credit  Unions,  Loan  interec 

By  the  National  Credit  Mnion 
Administration  July  18, 1991. 

Effective  date  of  this  Tinal  rule 
Se^einber  fl.  1991. 
BKkyBalnr, 
Secretary  of  the  Board. 

Accordingly,  NCUA  has  an 
regulations  as  follows: 

PART  701— (AMENOEO] 

1.  The  authority  citation  foi 
continued  to  read  as  follows: 

A«thorit|r:  12  U.S.C.  17S2(S),  17 
1757, 1759, 17«la,  1761b,  1766, 17< 
1784. 1787, 1^89. 1798,  and  Public 
Section  701.6  is  also  authorized  b 
3717.  Sertitm  701.31  is  also  aulho 
U.S.C  1801  et  seq..  42  U.S.C.  1961 
use  3601-3610. 

2.  Section  701.21lcJ(7)  is  rei 
read  as  follows: 


§701il 
credit  to 


LXMM  to  MOlTnMrS  M 


(c)  •  •  • 

(7)  Loan  mterest  rates — (i) 
Except  when  a  higher  maxim 
provided  ftir  in  paragraph  (c) 
this  section,  a  Federal  credit 
extend  credit  to  its  members 
to  exceed  IS  percent  per  yeai 
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>READS  December  1985-1990— Continued 

Juoe 

1985 

1986 

1987 

1988 

1989 

1990. 

(B«8ts  Points  From  Here  Dov»n) 

437 

337 

48 

402 

315 

55 

399 

308 

48 

395 

309 

52 

402 

321 

24 

396 

321 

29 

148 

142 

137 

138 

139 

138 
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latutory  reserve  transfers. 

I  by  a  reduction  in  the 
g  to  15  percent. 

ERAL  Credit  Unions 
'jciNG  Losses 


Nurnberasol 

June 
1989 

Dec. 
1990 

Oiange 

387 
168 
185 
135 
71 
73 

41 

545 

139 

172 

99 

69 

48 

18 

+  158 
-29 
-13 
-38 
-2 
-25 

-23 

1.060 

1.090 

+30 

unions  showing  losses,  raise  a  warning 
flag  against  setting  the  loan  rate  ceiling 
too  low.  This  could  threaten  the  safety 
and  soundness  of  many  credit  unions  by 
reducing  their  flexibility. 

Table  IV  shows  the  number  of  Federal 
credit  unions  offering  selected  types  of 
loans  at  various  interest  rates.  Under  a 
grandfather  clause,  a  few  credit  unions 
still  have  on  the  books  loans  made  at 
rates  above  18  percent.  These  are  loan 
contracts  made  prior  to  May  15. 1987, 
when  the  ceiling  was  21  percent.  Since 
May  15, 1987,  no  new  loan  can  be  made 
at  a  rate  above  18  percent. 


;lining  earning 

sable  number  of  credit 

AL  Credit  Union  Loan  Intefiest  Rates 

KJicateij  loans  at  indicated  interest  rates] 
mber  1990 


Uneecured 
kMnt 

New  auto 
loans 

Used8ut3 
loans 

Fixed  rate 

lirst 
morto*aM 

Fixed  rate 

second 
rnortgages 

59 

2626 

2736 

1252 

639 

955 

6 

1978 

5382 

103 

8 

4 
9 
3 

198 

6246 

744 

90 

18 

53 

4 

551. 
1166 
44 
4 
Z 
2 
8 

126 

2342 

93 
11 

4 
7 
2 

8.275 

7.467 

7.353 

1.776 

2,585 

vged.  Sorne  did  not  offer  t^e  loan  type  or  report  rates  accordingiy.  ttie  totals  will  be 


versely  affected  by  a 

irations  is  an 
lant  in  setting  a  loan 
f,  some  inefficient 
ticularly  small  ones — 
o  insolvency  with  a 
as  15  percent.  It 
i  strains  on  a  large 
dit  union  movement. 


Yet,  market  interest  rate  trends  do  not 
justify  a  rate  above  18  percent. 

In  conclusion,  the  NCUA  Board  has 
continued  the  Federal  credit  union  loan 
interest  rate  ceiling  of  18  percent  per 
year  for  the  period  from  September  9. 
1991  through  March  8, 1993. 

As  previously  indicated,  loans  and 
line  of  credit  balances  existing  on  or 
before  May  15, 1987  may  continue  to 
bear  their  contractual  rate,  not  to 


exceed  21  percent  Finally,  the  Board  is 
prepared  to  reconsider  the  18  percent 
ceihng  at  any  time  during  the  extension 
period.  shovM  changes  in  economic 
conditioRS  vr arrant  it 

Regulatory  Procedures 

Adrmnistrative  Procedares  Act 

The  NCUA  Board  has  determined  that 
notice  and  puWic  comment  on  this  rule 
are  impractical  and  not  in  the  public 
interest,  5  U.S.C.  553(b)(B).  Due  to  the 
need  for  a  planning  period  and  the 
threat  to  the  safety  and  soundness  of 
individual  credit  unions  with  insuffitaent 
flexibility  to  determine  loan  rates,  final 
action  on  the  loan  rate  ceiling  is 
necessary. 

Regulatory  Flexibility  Act 

For  the  same  reasons, «  regulatory 
flexibility  analysis  is  not  required,  5 
U.S.C.  804(6).  However,  the  NCUA 
Board  has  considered  the  need  for  this 
rule,  and  the  alternatives,  as  set  forth 
above. 

Executive  Order  12612 

This  Final  rule  does  not  affect  state 
regulation  of  credit  unions,  it 
in^>iement8  provisions  of  the  Federal 
Credit  Umon  Act  applying  only  to 
Federal  Credit  Unions. 

List  of  Subjects  in  12  CFR  Part  701 

Credit  Unions,  Loan  interest  rates. 

By  the  National  Credit  Union 
Administration  July  18, 1991. 

Effective  date  of  this  final  rule  is 
Se^einber  a  1981. 
BackjrBakac, 
Secretary  of  the  Board. 

Accordingly,  NCUA  has  amended  its 
regulations  as  follows: 

PART  701-{ANIENOEO] 

1.  The  authority  citation  for  part  701  is 
continued  to  read  as  follows: 

A«tfaorit|r:  12  U.&C.  17S2(5).  17SS.  1796. 
1757. 1759, 1761a,  1761b,  1766. 1767. 1782, 
1764, 1787, 1^89, 1798,  and  Public  Law  101-73. 
Section  701.8  is  also  authorized  by  15  U.S.C 
3717.  Section  701.81  is  also  aulhorized  by  15 
U.S.C  1801  ei  aeq..  42  U.S.C  1961  and  42 
U.SC  seoi-seio. 

2.  Section  701.21(cJ(7)  is  revised  to 
read  as  foVows: 

§701^1    Uoiwa  lo  wxinbtrs  andUn—  o» 
credit  to  moMbors. 

(7)  Loan  interest  rates— {i]  General. 
Except  Whon  a  higher  siaximum  rate  is 
provided  fnr  in  paragraph  {c^7Xii)  of 
this  section,  a  Federal  credil  union  may 
extend  credit  to  its  members  at  rates  not 
to  exceed  15  percent  per  year  on  the 


unpaid  balance  inchisive  of  all  finance 
charges.  Variable  rates  are  permitted  on 
the  condition  ttwt  the  effective  rate  over 
the  term  of  the  loan  (or  line  of  credit) 
does  not  exceed  the  maximuin 
permissible  rate. 

(lij  Temporary  rates— {A.)  21  percent 
maximum  rate.  Effective  from  December 
3, 1980  through  May  14, 1987.  a  Federal 
credit  union  may  extend  credit  to  its 
members  at  rates  not  to  exceed  21 
percent  per  year  on  the  unpaid  balance 
inclusive  of  aU  finance  charges.  Loans 
and  line  of  credit  balances  existing  on  or 
before  May  14, 1987,  may  continue  to 
bear  rates  of  interest  of  up  to  21  percent 
per  year  after  May  14. 1987. 

(B)  IB  percent  maximum  rote. 
Effective  May  15, 1967,  a  Federal  credit 
union  may  extend  credit  to  its  members 
at  rates  not  to  exceed  18  percent  per 
year  on  the  unpaid  balance  inclusive  of 
all  finance  charges. 

{C)  Expiration.  After  Mardi  9, 1991  or 
as  otherwise  ordered  by  the  NCUA 
Board,  the  maximum  rate  on  Federal 
credit  union  extensions  of  credit  to 
members  shall  revCTt  to  15  percent  per 
year.  Higher  rates  may,  however,  be 
charged,  in  acoordance  with  paragraph 
(c)(7){ii)  (A)  and  (B)  of  this  section,  on 
loans  and  line  of  o'edit  balancas 
existing  on  or  before  March  9. 1993. 

[FR  Doc  91-10975  Filed  A-i-Oli  •:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  P«rt  ISM 

Reloadafola  Tube  Aortal  Shall 
Fireworks  Devices;  Final  Rulo 

AQKNCv:  Consumer  Product  Safety 

Commission. 

action:  Final  Rule. 

SUMMAinr:  The  Commission  is  amending 
its  Greworks  regulations  in  order  to  ban 
reloadable  ivix  aerial  shell  devices  with 
shells  larger  than  1.75  inches  in  outer 
diameter'  Requirements  currently 
enforced  by  the  Commission  do  not 
adequately  address  the  risk  of  serious 
injiary  posed  by  these  fireworks  devices. 
No  voluntary  staadatxl  relating  to  the 
risk  of  injury  has  been  Implemented, 
benefits  of  d»e  regulation  bear  a 
reasonable  reAationship  to  the  costs,  and 


■  Tlw  Conunisflon  voted  to  Issue  the  final  rule  by 
a  Z-1  vote,  wflii  CommtMtenar  Cere!  G.  Dawten 
vottns  againit  (he  rob  Coptei  of  tiic 
ComniMmoner't  staleannU  are  Bvatlable  upon 
requeft  from  the  Office  of  the  Secretary.  Consumer 
Product  Safety  Cotnmtssion.  Waihlngton.  DC  20207: 
(301)1 


the  regulation  impoees  the  least 
burdensome  re<jwirement  that  prevents 
or  adequately  reduces  the  risk  of  injury. 
The  Commission  is  issvimg  this  rule 
under  the  authority  of  the  Federal 
Hazardous  Sabstances  Act. 

DATES:  This  rule  will  become  effective 
on  October  8, 1991,  and  will  apply  to 
reloadable  shell  fireworks  devices  with 
shells  larger  than  175  inches  in  outer 
diameter  that  are  imported  on  or  after 
that  date,  except  that  the  filing  of  proper 
ob^ctions  would  stay  provisions  to 
which  objections  are  directed. 

Adversely  affected  persons  have  until 
September  9. 1991  to  file  objections  to 
this  rule,  stating  reasonable  grounds 
therefor,  and  to  request  a  public  hearing 
on  those  objections.  Objections  and 
requests  for  bearings  must  be  mailed  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission. 
Washington,  DC  20207.  or  delivered  to 
the  Office  of  the  Secretary,  room  420, 
5401  Westbard  Avenue.  Belkesda. 
Mar)'land. 

Fon  ("unTMen  iHfomiATiow  cohtact: 

Susan  B.  Kyle,  Prefect  Manager, 

Directorate  for  Health  Sciences, 

Consumer  Product  Safety  Commission. 

Washington,  DC  20207;  telephone  (301) 

492-6994. 

SUPPLEMENTARV  WKNIMATKNC 

A.  Backgrawid 

Reloadable  tuba  aerial  ahell  fireworks 
devices  (also  referred  te  in  this  notice  as 
"reloadable  shell  devices")  typically 
consist  of  a  cardboard  launcher  tube 
approximately  10  to  12  inches  tall  and 
separate  shalls  that  the  user  places 
iiwitle  of  the  tuba.  The  user  ignites  the 
fuse  which  extends  slightly  above  the 
top  of  the  tube,  and  the  shell  is  projected 
approximately  75  to  250  feet  in  the  air 
where  it  bursts  with  another  powder 
chacga.  releasing  a  colorful  etarburst. 
They  are  classified  by  the  Departmeat  of 
Tranaportation  ("DOrj  as  Class  C 
common  fireworks  de-r-ices.  Class  C 
fireworks  devices  are  wiitable  for  use  by 
constxners.  These  reloadable  shell 
devices  have  become  increasingly 
popular  ia  the  past  three  to  four  year*. 
Four  nominal  sixes  of  shells  are 
available  at  this  tone  for  consumer  qsk 
1.5, 1.75,  2.0,  and  2.25  inobee  ia  ooter 
diameter.  This  amendment  concerns 
only  shells  that  are  larger  than  1.75 
inches. 

The  Commission  has  recetved  reports 
of  thirty-Tthw  incidents  InvoVving 
reloadabie  sheRs  that  have  occtirred 
since  ISM.  A  majorfty  of  twcidents  in 
which  the  elae  of  the  shefl  was  reported 
(23  of  SI)  involved  Aells  larger  than  1.75 
inches.  Aocordhig  te  hrfonnation  from 
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an  insurance  carrier,  detailed 
investigations  conducted  by  the 
Commission,  and  other  data  gathered  by 
the  Commission,  the  resulting  injuries 
have  been  severe  injuries  to  the  facial 
area,  particularly  to  eyes.  Injuries  have 
resulted  in  serious  bums  and  loss  or 
impairment  of  sight.  (See  Refs.  Nos.  1 
and  15.) 

The  Commission  regulates  fireworks 
devices  pursuant  to  the  provisions  of  the 
Federal  Hazardous  Substances  Act 
("FHSA"),  15  U.S.C.  1261  et  seq.  Under 
current  regulations,  the  Commission  has 
declared  certain  specified  fireworks 
devices  to  be  "banned  hazardous 
substances."  16  CFR  1500.17(a)  (3).  (8). 
and  (9).  Additional  regulations  prescribe 
the  requirements  that  fireworks  devices 
not  specifically  listed  as  banned  must 
meet  to  avoid  being  classified  as  banned 
hazardous  substances.  16  CFR  part  1507. 
Finally,  additional  Commission 
regulations  prescribe  specific  warnings 
required  on  various  legal  fireworks 
devices.  16  CFR  1500.14(b)(7).  and 
designate  the  size  and  location  of  these 
warnings.  16  CFR  1500.121.  Under  the 
Commission's  existing  regulations, 
reloadable  tube  aerial  shell  fireworks 
devices  that  comply  with  applicable 
requirements  are  not  banned  hazardous 
substances. 

On  July  31. 1990,  the  Commission 
issued  an  advance  notice  of  proposed 
rulemaking  ("ANPR")  discussing  the 
hazard  presented  by  reloadable  shells 
larger  than  1.75  inches  in  diameter.  55 
FR  31069.  The  ANPR  also  discussed  the 
concern  that  smaller  shells  with  an 
explosive  power  exceeding  that  of 
existing  1.75  inch  shells  might  be 
produced  in  the  future  to  circumvent  a 
ban  based  purely  on  size.  In  the  ANPR. 
the  Commission  noted  that  injury  data 
indicated  a  distinction  between  shells 
larger  than  1.75  inches  and  shells  1.75 
inches  or  smaller.  On  February  15. 1991. 
the  Commission  published  a  proposed 
rule  in  which  if  proposed  to  ban 
reloadable  shells  larger  than  1.75  inches 
in  outer  diameter.  56  FR  6321  (1991). 
After  investigating  "explosive  power," 
the  Commission  concluded  that  it  was 
currently  unable  to  link  the  factor  of 
explosive  power  with  the  potential  to 
produce  injury.  Thus,  the  Commission 
did  not  propose  a  restriction  on 
explosive  power. 

B.  Statutory  Authority 

This  proceeding  is  conducted  under 
provisions  of  the  FHSA.  15  U.S.C.  1261 
et  seq.  Fireworks  are  "hazardous 
substances"  within  the  meaning  of 
section  2(f)(1)(A)  of  the  FHSA  because 
they  are  flammable  or  combustible 
substances,  or  they  generate  pressure 
through  decomposition,  heat,  or  other 


means,  and  they  "may  cause  substantial 
personal  injury  or  substantial  illness 
during  or  as  a  proximate  result  of  any 
customary  or  reasonably  foreseeable 
handling  or  use  *  *  *."  15  U.S.C. 
1261(fJ(l)(A). 

Under  section  2(q)(l)(B)  of  the  FHSA, 
the  Commission  may  classify  as  a 
"banned  hazardous  substance"  any 
hazardous  substance  intended  for 
household  use  which,  notwithstanding 
the  precautionary  labeling  required  by 
the  FHSA.  presents  such  a  hazard  that 
keeping  the  substance  out  of  interstate 
commerce  is  the  only  adequate  means  of 
protecting  the  public.  Id-  section 
1261(q)(l){B).  A  proceeding  to 
promulgate  a  regulation  classifying  a 
substance  as  a  banned  hazardous 
substance  under  section  2(q)(l)  of  the 
FHSA  is  governed  by  the  requirements 
set  forth  in  section  3(f)-(i)  of  the  FHSA. 
end  by  the  provisions  of  section  701(e) 
cf  the  Federal  Food.  Drug,  and  Cosmetic 
Act  ("FDCA")  (21  U.S.C.  371(e))  made 
applicable  by  section  2(q](2)  of  the 
FHSA  (15  U.S.C.  1261(q)(2)). 

The  July  31. 1990.  ANPR  was  the  first 
step  necessary  to  declare  the  specified 
reloadable  shell  devices  banned 
hazardous  substances  under  section 
2(q)(l).  See  15  U.S.C.  1262(f).  The  notice 
cf  proposed  rulemaking  continued  the 
regulatory  process  in  accordance  with 
the  requirements  of  15  U.S.C.  1202(h). 
The  Commission  has  determined  to 
issue  a  final  rule,  and  is  publishing  the 
text  of  the  final  rule  along  with  a  final 
regulatory  analysis,  id.  section  1282(i)(l). 
It  is  also  making  findings  required  under 
section  3(i)(2)  of  the  FHSA  concerning 
voluntary  standards,  the  relationship  of 
the  costs  and  benefits  of  the  rule,  and 
the  burden  imposed  by  the  regulation. 
Id.  section  1262(i)(2). 

C.  Filing  Objections  Under  %  701(e)  of  the 
FDCA 

This  proceeding  is  also  governed  by 
procedures  established  under  section 
701(e)  of  the  FDCA.  15  U.S.C.  1261(q)(2). 
These  procedures  provide  that  once  the 
Commission  issues  a  final  rule, 
adversely  affected  persons  have  a 
period  of  thirty  (30)  days  in  which  to  file 
objections  stating  reasonable  grounds 
therefor,  and  to  request  a  public  hearing 
on  those  objections.  If  no  objections  are 
filed,  the  order  becomes  effective  on  the 
last  day  for  objections.  If  objections  are 
filed,  implementation  of  the  provisions 
to  which  the  objections  are  directed 
would  be  stayed.  Should  objections  be 
filed,  the  presiding  officer  would  issue 
en  order  after  the  hearing,  based  upon 
substantial  evidence.  21  U.S.C.  371(e). 
The  Commission  has  published 
procedural  rules  that  would  apply  to 


such  a  hearing.  56  FR  9276  (1991)  (to  be 
codified  at  16  CFR  part  1502). 

Objections  and  requests  for  a  hearing 
must  be  filed  with  the  Office  of  the 
Secretary.  They  will  be  accepted  for 
filing  if  they  meet  the  following 
conditions:  (1)  They  are  submitted 
within  the  time  period  specified;  (2)  each 
objection  is  separately  numbered;  (3) 
each  objection  specifies  with 
particularity  the  provision(8)  of  the 
regulation  to  which  the  objection  is 
directed;  (4)  each  objection  on  which  a 
hearing  is  requested  specifically 
requests  a  hearing;  and  (5)  each 
objection  for  which  a  hearing  is 
requested  includes  a  detailed 
description  of  the  basis  for  the  objection 
and  the  factual  information  or  analysis 
in  support  thereof  (failure  to  include  this 
information  constitutes  a  waiver  of  the 
right  to  a  hearing  on  that  objection).  56 
FR  9276  (to  be  codified  at  16  CFR 
1502.6).  The  Conmiission  will  publish  in 
the  Federal  Register  a  notice  specifying 
any  parts  of  the  regulation  that  have 
been  stayed  by  the  filing  of  proper 
objections  or.  if  no  objections  have  been 
filed,  stating  that  fact.  Id.  (to  be  codified 
at  id,  section  1502.7).  As  soon  as 
practicable,  the  Commission  will  review 
any  objections  and  requests  for  hearing 
that  have  been  filed  to  determine 
whether  the  regulation  should  be 
modified  or  revoked,  and  whether  a 
hearing  has  been  justified.  Id.  (to  be 
codified  at  id.  section  1502.8). 

D.  The  Product 

As  explained  in  earlier  notices,  this 
product's  reloadabihty  differentiates  the 
devices  from  other  products  in  the  mine 
and  shell  category  of  fireworks,  which 
typically  are  an  integral  unit  with  one 
common  fuse  and  are  designed  for  a 
single  use.  Approximately  ten  different 
models  of  reloadable  shell  devices  with 
four  sizes  of  shells  are  believed  to  be 
available  in  the  market  for  consumer 
use:  shells  which  are  1.5, 1.75,  2.0.  and 
2.25  inches  in  outer  diameter. 

To  operate  these  devices  the  user 
must  unwind  the  fuse  (approximately 
12.5  inches  long)  from  around  the  shell, 
insert  the  shell  into  the  launcher  tube  in 
the  proper  orientation,  leaving  a  very 
short  length  of  fuse  (1  to  2  inches) 
projecting  from  the  top  of  the  tube,  and 
then  light  the  fuse.  Because  the  fuse 
must  be  lit  from  the  top  of  the  tube, 
some  part  of  the  user's  body  may  remain 
over  the  firing  path  of  the  device  when  it 
is  launched.  Additionally,  the  length  of 
the  fuse  (10  to  16  inches  rather  than  1  to 
2  inches  typical  of  other  fireworks 
devices)  may  create  a  false  impression 
that  the  fuse  will  bum  for  a  significantly 
longer  time.  (See  Ref.  No.  3.)  The  fuse 


consists  of  two  different  type 
joined  together  a  one  to  two 
of  relatively  slow  burning  fui 
as  "safety  fuse,"  that  ignites 
burning  fuse,  known  as  "quic 
which  in  turn  ignites  the  lift  | 
inside  the  shell. 

Annual  U.S.  sales  of  reloa( 
from  1987  to  1989  are  estimal 
between  15  and  22  million  ur 
Approximately  3.5  million  of 
(roughly  15%  of  the  1989  tota 
than  1.75  inches.  Eight  to  ten 
export  reloadable  shells  fron 
the  United  States.  The  larget 
companies  each  market  threi 
brands  of  reloadable  shells, 
market  a  single  brand.  One  c 
brand  among  large  reloadab 
accounts  for  the  great  majori 
2.25  inch  devices.  There  are 
approximately  one  hundred 
importers  of  reloadable  shel! 
almost  all  of  whom  market  b 
reloadable  shells  larger  than 
and  smaller  reloadable  shell 
prices  for  reloadable  shell  d( 
greatly,  ranging  from  about  9 
$40.  The  estimated  average  i 
of  a  single  device  (typically  ; 
either  six  large  shells  or  twe 
ones)  is  approximately  $20. 1 
appear  to  vary  regionally.  (S 
2.) 

Industry  representatives  h 
reported  diat  approximately 
of  the  small  (1.5  inch  and  1.7 
shells  were  shipped  to  the  U 
from  1987  to  1989.  while  app 
million  of  the  large  (2.0  inch 
inch)  shells  were  imported  d 
time  period.  Shipments  for  1 
estimated  at  about  18.5  miUi 
and  3.5  million  large  shells.  | 
Nos.  S  and  6.) 

Other  products  exist  whic 
and  consumers  could  substii 
reloadable  devices  using  shi 
than  1.75  inches  once  the  ba 
effective.  In  addition  to  relo< 
devices  using  shells  1.75  inc 
smaller,  there  are  non-reloai 
devices  which  provide  eithe 
multiple  shots — sometimes  i 
device.  Such  non-reloadable 
sold  already  assembled,  wit 
extending  from  the  bottom  c 
rather  than  from  the  top.  so 
does  not  have  to  place  the  s 
the  launcher  tube.  In  additic 
types  of  fireworks  devices,  I 
missiles,  are  also  available  ! 
and  have  fuses  that  light  fro 
bottom.  The  prices  of  all  of  i 
substitute  products  vary  wil 
approximate  range  ($5  to  ov 
the  prices  of  reloadable  she 
(See  Ref.  No.  2.) 
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such  a  hearing.  56  FR  9276  (1991)  (to  be 
codified  at  16  CFR  part  1502). 

Objections  and  requests  for  a  hearing 
must  be  filed  with  the  Offlce  of  the 
Secretary.  They  will  be  accepted  for 
filing  if  they  meet  the  following 
conditions:  (1)  They  are  submitted 
within  the  time  period  specified:  (2)  each 
objection  is  separately  numbered;  (3) 
each  objection  specifies  with 
particularity  the  provision(s)  of  the 
regulation  to  which  the  objection  is 
directed;  (4)  each  objection  on  which  a 
hearing  is  requested  speciHcally 
requests  a  hearing;  and  (5)  each 
objection  for  which  a  hearing  is 
requested  includes  a  detailed 
description  of  the  basis  for  the  objection 
and  the  factual  information  or  analysis 
in  support  thereof  (failure  to  include  this 
information  constitutes  a  waiver  of  the 
right  to  a  hearing  on  that  objection).  56 
FR  9276  (to  be  codified  at  16  CFR 
1502.6).  The  Commission  will  publish  in 
the  Federal  Register  a  notice  specifying 
any  parts  of  the  regulation  that  have 
been  stayed  by  the  fihng  of  proper 
objections  or,  if  no  objections  have  been 
filed,  stating  that  fact.  Id.  (to  be  codified 
at  id.  section  1502.7).  As  soon  as 
practicable,  the  Commission  will  review 
any  objections  and  requests  for  hearing 
that  have  been  filed  to  determine 
whether  the  regulation  should  be 
modified  or  revoked,  and  whether  a 
hearing  has  been  justiRed.  Id.  (to  be 
codified  at  id.  section  1502.8). 

D.  The  Product 

As  explained  in  earlier  notices,  this 
product's  reloadability  differentiates  the 
devices  from  other  products  in  the  mine 
and  shell  category  of  fireworks,  which 
typically  are  an  integral  unit  with  one 
common  fuse  and  are  designed  for  a 
single  use.  Approximately  ten  different 
models  of  reloadable  shell  devices  with 
four  sizes  of  shells  are  believed  to  be 
available  in  the  market  for  consumer 
use:  shells  which  are  1.5, 1.75,  2.0,  and 
2.25  inches  in  outer  diameter. 

To  operate  these  devices  the  user 
must  unwind  the  fuse  (approximately 
12.5  inches  long)  from  around  the  shell, 
insert  the  shell  into  the  launcher  tube  in 
the  proper  orientation,  leaving  a  very 
short  length  of  fuse  (1  to  2  inches) 
projecting  from  the  top  of  the  tube,  and 
then  light  the  fuse.  Because  the  fuse 
must  be  lit  from  the  top  of  the  tube, 
some  part  of  the  user's  body  may  remain 
over  the  Hring  path  of  the  device  when  it 
is  launched.  Additionally,  the  length  of 
the  fuse  (10  to  16  inches  rather  than  1  to 
2  inches  typical  of  other  fireworks 
devices)  may  create  a  false  impression 
that  the  fuse  will  bum  for  a  significantly 
longer  time.  (See  Ref.  No.  3.)  The  fuse 


consists  of  two  different  types  of  fuse 
joined  together  a  one  to  two  inch  length 
of  relatively  slow  burning  fuse,  known 
as  "safety  fuse,"  that  ignites  a  very  fast 
burning  fuse,  known  as  "quickmatch," 
which  in  turn  ignites  the  lift  propellant 
inside  the  shell. 

Annual  U.S.  sales  of  reloadable  shells 
from  1987  to  1989  are  estimated  to  be 
between  15  and  22  million  units. 
Approximately  3.5  million  of  these  shells 
(roughly  15%  of  the  1989  total]  are  larger 
than  1.75  inches.  Eight  to  ten  companies 
export  reloadable  shells  from  China  to 
the  United  States.  The  largest  trading 
companies  each  market  three  or  four 
brands  of  reloadable  shells.  Other  firms 
market  a  single  brand.  One  dominant 
brand  among  large  reloadable  shells 
accounts  for  the  great  majority  of  all 
2.25  inch  devices.  There  are 
approximately  one  hundred  U.S. 
importers  of  reloadable  shell  devices, 
almost  all  of  whom  market  both 
reloadable  shells  larger  than  1.75  inches 
and  smaller  reloadable  shells.  Retail 
prices  for  reloadable  shell  devices  vary 
greatly,  ranging  from  about  $10  to  over 
$40.  "The  estimated  average  retail  price 
of  a  single  device  (typically  including 
either  six  large  shells  or  twelve  smaU 
ones)  is  approximately  $20.  Prices 
appear  to  vary  regionally.  (See  Ref.  No. 
2.) 

Industry  representatives  have 
reported  diat  approximately  42  million 
of  the  small  (1.5  inch  and  1.75  inch) 
shells  were  shipped  to  the  United  States 
from  1987  to  1989,  while  approximately  5 
million  of  the  large  (2.0  inch  and  2.25 
inch)  shells  were  imported  during  this 
time  period.  Shipments  for  1989  are 
estimated  at  about  18.5  million  small 
and  3.5  million  large  shells.  (See  Refs. 
Nos.  5  and  6.) 

Other  products  exist  which  retailers 
and  consumers  could  substitute  for 
reloadable  devices  using  shells  larger 
than  1.75  inches  once  the  ban  becomes 
effective.  In  addition  to  reloadable  shell 
devices  using  shells  1.75  inches  and 
smaller,  there  are  non-reloadable  aerial 
devices  which  provide  either  single  or 
multiple  shots — sometimes  up  to  100  per 
device.  Such  non-reloadable  devices  are 
sold  already  assembled,  with  the  fuse 
extending  from  the  bottom  of  the  tube 
rather  than  from  the  top.  so  that  the  user 
does  not  have  to  place  the  shell  inside  of 
the  launcher  tube.  In  addition,  some 
types  of  fireworks  devices,  known  as 
missiles,  are  also  available  for  home  use 
and  have  fuses  that  light  from  the 
bottom.  The  prices  of  all  of  the  known 
substitute  products  vary  within  the  same 
approximate  range  ($5  to  over  $40)  as 
the  prices  of  reloadable  shell  devices. 
(See  Ref.  No.  2.) 


E.  Risk  of  Injury 

The  Commission  has  received  reports 
of  thirty-nine  incidents  reported  to  have 
involved  reloadable  shells  that  have 
occurred  since  1985.  The  Commission 
has  performed  in-depth  investigations 
("IDI's")  in  twenty  of  these  cases. 
Information  concerning  the  other 
incidents  is  less  complete.  Many  of 
these  thirty-nine  incidents  were 
reported,  at  the  Commission's  request, 
by  the  major  insurance  carrier  for  the 
fireworks  industry.  Of  the  thirty-nine 
incidents,  nineteen  reportedly  involved 
2.25  inch  shells,  three  involved  2.0  inch 
shells,  one  involved  a  1.75  inch  shell, 
and  seven  involved  1.5  inch  shells.  One 
case  involved  a  shell  that  was  either  2 
or  2.25  Inches  in  diameter.  In  eight  cases 
the  size  of  the  shell  was  not  known.  (See 
Refs.  Nos.  1  and  15.) 

The  majority  of  incidents  resulted  in 
serious  facial  and  eye  injuries.  Fourteen 
of  the  twenty  investigated  incidents 
reportedly  involved  eye  injuries;  eight  of 
these  resulted  in  loss  of  any  eye.  Other 
injuries  included  bums,  facial 
lacerations  and  disfigurement,  and  loss 
of  teeth.  (See  Refs.  Nos.  1,  7,  and  15.) 

The  staff  reviewed  sixteen  of  these 
investigations  to  identify  injury 
scenarios.  (Information  in  one  of  the 
investigated  cases  was  insufficient  to  be 
included  in  the  staffs  analysis,  and 
three  of  the  investigations  were  not 
completed  until  after  the  staffs  review 
of  injury  scenarios.)  In  ten  of  these 
sixteen  investigated  cases  the  shell 
launched  earlier  than  the  victim  had 
expected.  The  actual  time  between 
lighting  the  fuse  and  launch  is  unknovm. 
Several  victims  said  that  they  expected 
to  have  more  time  to  get  away  because 
of  the  length  of  the  fuse  and  because 
their  experience  of  previously  firing 
shells  led  them  to  believe  they  would 
have  more  time  to  get  away.  In  one  of 
these  cases,  the  shell  reportedly 
launched  before  the  operator  lit  the  fuse, 
the  device  tipped  over  and  an  onlooker 
standing  10  feet  away  was  struck  in  the 
face  by  the  shell.  (See  Ref.  No.  3.) 

In  three  cases,  the  victims  were 
injured  when  the  shell  exploded  in  the 
launch  tube.  One  of  these  incidents 
involved  the  victims  holding  the  tube 
while  flring  the  shell,  resulting  in  a  hand 
injury.  In  one  case,  the  shell  exploded 
immediately  upon  leaving  the  launch 
tube.  It  is  unclear,  however,  whether  the 
shell  actually  exploded  or  the  tube 
tipped  directing  the  shell  toward  the 
victim.  In  one  case,  the  victim  was 
injured  when,  after  waiting  "one 
minute,"  he  went  back  to  check  the 
device  and  was  struck  in  the  face.  In  one 
case,  the  victim  held  the  shell  in  his 


hand  while  lighting  the  fuse,  then  put  it 
into  the  tube.  (See  Ref.  No.  3.) 

After  examining  the  IDls,  the 
Commission  staff  noted  several  patterns 
associated  with  the  incidents.  Two 
primary  factors  were  (1)  the  position  the 
victims  appeared  to  use  when  lighting 
the  fuse  which  placed  their  face  near  or 
over  the  launcher  tube  and  (2) 
inconsistency  in  fuse  bum  time.  In 
contrast  to  non-reloadable  shell  devices 
that  have  a  fuse  located  at  the  base  of 
the  device,  with  reloadable  shells  the 
user  must  place  the  shell  inside  of  the 
tube  with  the  end  of  the  fuse  extending 
out  of  the  launch  tube.  The  Commission 
staff  observed  several  individuals  who 
were  simulating  lighting  the  fuse  of  a 
reloadable  shell  device.  These 
individuals  bent  at  the  waist  and 
squatted  with  the  knees  bent  only 
enough  to  reach  the  fuse.  If  a  victim 
used  this  same  position  he/she  would  be 
placed  in  a  forward  leaning  pose  with 
the  head  very  near  or  over  the  tube.  The 
length  of  the  fuse  may  contribute  to  the 
risk  of  injury.  The  long  fuse  gives  the 
impression  that  ample  time  exists  to  get 
away  after  lighting  the  fuse  in  contrast 
to  devices  with  shorter  fuses.  This 
perception  may  lead  some  people  to 
leave  "slowly."  The  victim  might  not 
believe  his  (or  her)  body  position  was 
hazardous  because  the  fuse  length 
indicates  ample  time  to  get  away. 
Additionally,  previous  firing  of  shells 
might  have  demonstrated  there  was  time 
to  get  away;. failure  of  the  fuse  to 
perform  always  as  expected  indicates 
that  the  fuse  may  also  be  a  factor  in  the 
incidenU.  (See  Ref.  No.  3.) 

The  Commission's  injury  data  indicate 
that  fewer  injuries  have  occurred  with 
shell  1.75  inches  or  smaller  than  with 
shells  larger  than  1.75  inches.  Of  the 
thirty-one  reported  incidents  in  which 
the  size  of  the  shell  is  identified,  twenty- 
three  involved  shells  larger  than  1.75 
inches,  while  only  eight  incidents 
involved  smaller  shells  (seven  with  W 
inch  shells  and  one  with  a  1.75  Thdr 
shell).  This  also  represents  a  much 
smaller  proportion  of  injuries  since  the 
industry  has  reported  to  the  CPSC  that 
approximately  42  million  of  the  smaller 
shell  devices  have  been  imported  from 
1987  to  1989,  while  only  approximately  5 
million  of  the  larger  shell  (shells  larger 
than  1.75  inches)  devices  have  been 
imported  during  the  same  time  period. 

F.  Comments  Responding  to  the 
Proposed  Rule 

The  Commission  received  four 
comments  in  response  to  the  proposed 
rule  published  on  February  15, 1991.  All 
comments  supported  the  proposed  rule. 
The  National  Fire  Protection 
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Association,  a  voluntary  non-profit 
organization  concerned  with  limiting  the 
possibility  and  effect  of  fire,  wrote  that 
it  supports  the  Commission's  proposed 
ban  of  reloadable  shells  larger  than  1.75 
inches  in  outer  diameter  in  order  to 
reduce  the  risk  and  number  of  injuries  to 
consumers  from  these  devices. 

The  National  Association  of 
Consumer  Agency  Administrators 
("NACCA"),  a  membership  organization 
of  approximately  150  administrators  of 
federal,  state,  and  local  governmental 
consumer  protection  programs,  wrote  in 
support  of  the  proposed  ban.  NACAA 
noted  that.based  on  the  number  and 
severity  of  injuries  reported.  NACAA 
believes  that  ample  justification  exists 
to  ban  the  large  reloadable  shells. 

A  letter  of  support  came  from  the 
American  Pyrotechnics  Association 
("APA").  a  trade  association  which 
represents  approximately  80  percent  of 
all  fireworks  manufacturers,  importers, 
and  distributors,  and  whose 
membership  accounts  for  approximately 
90  percent  of  all  class  C  fireworks  sold 
and  used  in  the  United  Slates.  APA 
agreed  with  the  Conunission's  decision 
to  drop  a  quantification  of  explosive 
power  and  it  supported  the  proposed 
ban  of  reloadable  shells  larger  than  1.75 
inches  in  outer  diameter. 

The  American  Fireworks  Standards 
Laboratory  ("AFSL")  confirmed  its 
continuing  support  for  a  ban  on 
reloadable  shells  larger  than  1.75  inches. 
AFSL  also  stated  its  belief  that 
"practical  considerations  together  with 
continuing  efforts  of  the  AFSL"  would 
address  the  Commission's  concerns 
regarding  the  production  of  more 
powerful  small  shells.  AFSL  also 
repeated  its  support  for  revising  the 
regulatory  requirement  for  fuse  bum 
time  to  extend  the  limit  from  six  to  nine 
seconds.  As  the  Commission  stated  in 
its  response  to  comments  on  the  ANPR, 
amending  the  fuse  bum  time 
requirement  for  all  shells  is  beyond  the 
scope  of  this  rulemaking. 

G.  Regulatory  Analysis 

Introduction 

The  Commission  has  determined  that 
reloadable  shell  devices  larger  than  1.75 
inches  in  outer  diameter  present  a  risk 
of  serious  bums  and  eye  injuries. 
Accordingly,  as  explained  earlier  in  this 
notice,  the  Commission  is  taking  action 
under  the  FHSA  to  ban  these  reloadable 
shell  devices.  Section  3(i){l)  of  the 
FHSA  requires  the  Commission  to 
prepare  and  publish  with  the  final 
regulation  a  final  regulatory  analysis 
containing: 

(A)  A  de«cription  of  the  potential  benefits 
and  potential  costs  of  the  regulation. 


including  costs  and  benefits  that  cannot  be 
quantiHed  in  monetary  terms,  and  the 
identification  of  those  likely  to  receive  the 
benefits  and  bear  the  costs. 

(B)  A  description  of  any  alternatives  to  the 
final  regulation  which  were  considered  by  the 
Commission,  together  with  a  summary 
description  of  their  potential  benefits  and 
costs  and  a  brief  explanation  of  the  reasons 
why  these  alternatives  were  not  chosen. 

(C)  A  summary  of  any  significant  issues 
raised  by  the  comments  submitted  during  the 
public  comment  period  in  response  to  the     ■ 
preliminary  regulatory  analysis,  and  a 
summary  of  the  assessment  by  the 
Commission  of  such  issues. 

15  U.S.C  1281(i)|l). 

The  following  discussion  addresses 
these  requirements. 

Potential  Benefits  of  a  Ban 

The  ban  of  reloadable  shells  greater 
than  1.75  inches  in  outer  diameter 
("large  reloadable  shell  devices")  is 
intended  to  reduce  or  eliminate  the  risk 
of  injury  associated  with  the  reasonably 
foreseeable  use  of  such  products.  It  is 
expected  that  the  removal  of  large 
reloadable  shells  from  the  market  would 
virtually  eliminate  the  injuries 
associated  with  these  items.  Some 
offsetting  increase  in  the  number  of 
injuries,  due  to  the  use  of  substitute 
Class  C  fireworks  products  available  to 
consumers,  would  probably  occur; 
however,  this  effect  is  not  expected  to 
be  substantial. 

An  estimated  360  injiu'ies  associated 
with  reloadable  shells  were  treated  in 
hospital  emergency  rooms  during  the 
1990  Fourth  of  July  season.*  Since  1987, 
this  holiday  season  has  accounted  for  an 
average  of  about  two-thirds  of  the  total 
annual  estimated  injuries  associated 
with  all  fireworks.  Assuming  that  this 
proportion  is  roughly  applicable  to  the 
reloadable  shell  subcategory,  total 
injuries  in  1990  may  have  been  as  high 
as  550.' 

The  distribution  of  injuries  among  the 
various  reloadable  shell  devices  is  not 
precisely  known;  however,  information 
from  cases  investigated  by  the 
Commission  suggests  that  the  majority 
may  be  associated  with  devices  using 
large  (2*  and  2.25'  )  shells.  Injuries 
range  in  nature  from  minor  hand  or  arm 
bums,  for  which  individuals  are  treated 
and  then  released  from  hospital 
emergency  rooms,  to  severe  eye  and 
face  injuries  that  require  hospitalization 
and  may  result  in  temporary  or 
permanent  vision  loss.  The  range  of 
costs  associated  with  Individual  injuries 
is  from  under  $1,000  to  about  $50,000. 


*  CPSC/Epidemiology  ettimale  National 
Electronic  Injury  Surveillance  System  ("NEISS"). 

*  CPSC/Economic  Analyaii  estimate  based  on 
1987-89  data  for  all  fireworks. 


The  total  estimated  annual  cost  to  the 
public  of  injuries  associated  with  large 
reloadable  shells  is  approximately  $1 
million.  This  constitutes  the  maximum 
level  of  potential  benefits  to  be  derived 
from  a  ban. 

Virtually  no  large  reloadable  shells 
are  reported  to  have  been  shipped  to  the 
U.S.  for  the  1991  Fourth  of  July  selling 
season.  The  discontinuation  of  sales  of 
large  reloadable  shells  may  prompt 
some  consumers  to  use  other  substitute 
products  (e.g.,  small  shell  devices, 
missiles,  or  rockets);  the  risk  associated 
with  these  substitutes,  however,  appears 
slight  compared  to  large  reloadable 
shells.  Thus,  benefits  are  not  likely  to  be 
offset  substantially  by  an  increase  in  the 
use  of  substitutes. 

Potential  Costs  of  a  Ban 

The  annual  costs  of  a  ban  are 
estimated  to  be  very  low.  Included  are 
potential  costs  to  foreign  manufacturers 
and  U.S.  importers  from  sales  losses, 
production  changes,  and  inventory 
retrofitting,  and  slightly  reduced  market 
choices  for  consumers  who  purchase 
aerial  display  fireworks.  Costs  to  each 
of  these  sectors  are  estimated  to  be 
slight,  and  are  reduced  to  the  extent  that 
existing  alternative  products  are 
perceived  as  adequate  substitutes  for 
large  reloadable  shells. 

Effects  on  Industry 

All  reloadable  shells  marketed  in  the 
U.S.  are  imported  from  the  People's 
Republic  of  China.  No  domestic 
fireworks  manufacturer  is  known  to 
produce  these  items.  To  comply  with  the 
ban.  U.S.  importers  would  simply 
discontinue  shipment  of  large  reloadable 
shells  from  Chinese  trading  companies 
and  export  brokers  in  Hong  Kong.  To  a 
great  extent,  this  has  reportedly  already 
occtured;  as  noted  above,  there  have 
been  virtually  no  import  shipments  of 
large  reloadable  shells  in  1991.  Some 
large  reloadable  shells  may  still  be 
imported  to  the  U.S.  as  Class  B  items  for 
use  in  public  displays:  others  are 
expected  to  be  shipped  to  Europe  or 
other  international  markets,  or 
consumed  in  the  Chinese  home  market. 

Production  facilities  are  expected  to 
be  converted  to  the  manufacture  of 
small-shell  devices  in  most  cases.  Some 
production  molds  may  have  to  be 
discarded  or  converted.  One-time  mold 
replacement  or  conversion  costs  to 
foreign  manufacturers  that  could  be 
attributed  to  the  imposition  of  a  ban  are 
estimated  at  roughly  $200,000.  The 
amount  and  nature  of  hand  labor  that 
goes  into  reloadable  shell  production 
would  probably  be  unaffected.  The 
effect  of  a  ban  on  overall  production 


costs  for  manufacturing  firmi 
expected,  therefore,  to  be  ter 
quite  small. 

Manufacturers  and  importi 
lose  sales  revenues  from  larg 
reloadable  shells;  however,  i 
known  firms  also  market  sm 
devices  and  other  aerial  disp 
that  are  close  substitutes  for 
reloadable  shells.  Large  reloi 
shells  account  for  a  very  smi 
proportion  of  total  fireworks 
each  affected  firm.  It  is  belie 
sales  of  substitute  products  \ 
up  for  any  revenue  losses  thi 
result  from  the  ban,  and  that 
would  be  no  significant  advc 
on  any  one  manufacturer  or 

Some  U.S.  importers  and  c 
may  have  inventories  of  uns 
reloadable  shells  on  or  after 
effective  date  of  the  ban.  Thi 
reloadable  shells  would  not 
by  the  ban,  and  could  be  dis 
sale  to  the  public,  if  the  prod 
imported  prior  to  the  effecti\ 
Manufactiu^rs'  and  trading  ( 
inventories  could  not,  howe^ 
imported  into  the  U.S.  on  or 
effective  date;  these  would  \ 
converted  to  other  (Class  B) 
shipped  to  other  markets  lik 
new  production  imits.  Any  r 
costs  to  manufacturers  woul 
sufficiently  small  that  such  ( 
probably  not  be  reflected  in 
higher  prices  for  Class  B  fire 
especially  in  view  of  the  smi 
units  likely  to  be  repackagec 

It  appears  unlikely  that  sij 
effects  on  competition  amon 
of  fireworks  devices  would  i 
a  ban.  Since  all  known  mam 
and  U.S.  importers  of  large  i 
shells  also  market  small  she 
aerial  display  products,  no  c 
advantage  would  likely  be  g 
any  firm  or  set  of  firms  (e.g., 
manufacturers,  none  of  whit 
reloadable  shells)  as  a  resul 

Effects  on  Consumers 

The  ban  would  limit  consi 
slightly  by  removing  from  th 
increasingly  popular  produc 
Consumers  may  perceive  so 
enjoyment  as  a  result:  howe 
similar  aerial  display  firewc 
would  continue  to  be  availa 
roughly  similar  prices.  Reloi 
packages  vary  in  retail  prici 
$10  to  over  $40.  Smaller  she 
somewhat  less  dramatic  bui 
but  provide  more  shells  per 
(usually  12  instead  of  6)  for 
same  price.  Non-reloadable 
multi-shot  missiles  deliver  s 
pyrotechnic  effects,  and  ret< 
similarly  wide  range  of  prio 
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The  total  estimated  annual  cost  to  the 
public  of  injuries  associated  with  lai:ge 
reloadable  shells  is  approximately  $1 
million.  This  constitutes  the  maximum 
level  of  potential  benefits  to  be  derived 
from  a  ban. 

Virtually  no  large  reloadable  shells 
are  reported  to  have  been  shipped  to  the 
U.S.  for  the  1991  Fourth  of  July  selling 
season.  The  discontinuation  of  sales  of 
large  reloadable  shells  may  prompt 
some  consumers  to  use  other  substitute 
products  (e.g.,  small  shell  devices, 
missiles,  or  rockets);  the  risk  associated 
with  these  substitutes,  however,  appears 
slight  compared  to  large  reloadable 
shells.  Thus,  benefits  are  not  likely  to  be 
offset  substantially  by  an  increase  in  the 
use  of  substitutes. 

Potential  Costs  of  a  Ban 

The  annual  costs  of  a  ban  are 
estimated  to  be  very  low.  Included  are 
potential  costs  to  foreign  manufacturers 
and  U.S.  hnpo^ters  from  sales  losses, 
production  changes,  and  inventory 
retrofitting,  and  sUghtly  reduced  market 
choices  for  consumers  who  purchase 
aerial  display  fireworks.  Costs  to  each 
of  these  sectors  are  estimated  to  be 
slight,  and  are  reduced  to  the  extent  that 
existing  alternative  products  are 
perceived  as  adequate  substitutes  for 
large  reloadable  shells. 

Effects  on  Industry 

All  reloadable  shells  marketed  in  the 
U.S.  are  imported  from  the  People's 
Republic  of  China.  No  domestic 
fireworks  manufacturer  is  known  to 
produce  these  items.  To  comply  with  the 
ban,  U.S.  importers  would  simply 
discontinue  shipment  of  large  reloadable 
shells  from  Chinese  trading  companies 
and  export  brokers  in  Hong  Kong.  To  a 
great  extent,  this  has  reportedly  already 
occurred;  as  noted  above,  there  have 
been  virtually  no  import  shipments  of 
large  reloadable  shells  in  1991.  Some 
large  reloadable  shells  may  still  be 
imported  to  the  U.S.  as  Class  B  items  for 
use  in  public  displays;  others  are 
expected  to  be  shipped  to  Europe  or 
other  international  markets,  or 
consumed  in  the  Chinese  home  market. 

Production  facilities  are  expected  to 
be  converted  to  the  manufacture  of 
small-shell  devices  in  most  cases.  Some 
production  molds  may  have  to  be 
discarded  or  converted.  One-time  mold 
replacement  or  conversion  costs  to 
foreign  manufacturers  that  could  be 
attributed  to  the  imposition  of  a  ban  are 
estimated  at  roughly  $200,000.  The 
amount  and  nature  of  hand  labor  that 
goes  into  reloadable  shell  production 
would  probably  be  unaffected.  The 
effect  of  a  ban  on  overall  production 


costs  for  manufacturing  firms  is 
expected,  therefore,  to  be  temporary  and 
quite  small. 

Manufacturers  and  importers  would 
lose  sales  revenues  from  large 
reloadable  shells;  however,  all  of  the 
known  firms  also  market  small-shell 
devices  and  other  aerial  display  items 
that  are  close  substitutes  for  large 
reloadable  shells.  Large  reloadable 
shells  account  for  a  very  small 
proportion  of  total  fireworks  sales  for 
each  affected  firm.  It  is  believed  that 
sales  of  substitute  products  will  make 
up  for  any  revenue  losses  that  might 
result  from  the  ban,  and  that  there 
would  be  no  significant  adverse  impact 
on  any  one  manufacturer  or  Importer. 

Some  U.S.  importers  and  distributors 
may  have  Inventories  of  unsold  large 
reloadable  shells  on  or  after  the 
effective  date  of  the  ban.  These 
reloadable  shells  would  not  be  affected 
by  the  ban,  and  could  be  distributed  for 
sale  to  the  public,  if  the  products  were 
imported  prior  to  the  effective  date. 
Manufactiu^rs'  and  trading  companies' 
inventories  could  not,  however,  be 
imported  into  the  U.S.  on  or  after  the 
effective  date;  these  would  have  to  be 
converted  to  other  (Class  B]  products,  or 
shipped  to  other  markets  like  any  other 
new  production  units.  Any  repackaging 
costs  to  manufacturers  would  be 
sufficiently  small  that  such  costs  would 
probably  not  be  reflected  in  the  form  of 
higher  prices  for  Class  B  fireworks, 
especially  in  view  of  the  small  volume  of 
units  likely  to  be  repackaged. 

It  appears  unlikely  that  significant 
effects  on  competition  among  marketers 
of  fireworks  devices  would  accompany 
a  ban.  Since  all  known  manufacturers 
and  U.S.  importers  of  large  reloadable 
shells  also  market  small  shells  and  other 
aerial  display  products,  no  economic 
advantage  would  likely  be  gained  by 
any  firm  or  set  of  firms  (e.g.,  domestic 
manufacturers,  none  of  which  markets 
reloadable  shells)  as  a  result  of  a  ban. 

Effects  on  Consumers 

The  ban  would  limit  consumer  choice 
slightly  by  removing  from  the  market  an 
increasingly  popular  product. 
Consumers  may  perceive  some  loss  of 
enjoyment  as  a  result;  however,  other 
similar  aerial  display  fireworks  products 
would  continue  to  be  available  at 
roughly  similar  prices.  Reloadable  shell 
packages  vary  in  retail  price  from  about 
$10  to  over  $40.  Smaller  shells  provide 
somewhat  less  dramatic  bursting  effects. 
but  provide  more  shells  per  package 
(usually  12  instead  of  6)  for  about  the 
same  price.  Non-reloadable  single-  and 
multi-shot  missiles  dehver  similar 
pyrotechnic  effects,  and  retail  for  a 
similarly  wide  range  of  prices. 


About  one-half  million  large 
reloadable  shells  were  sold  annually 
during  the  late  1980's.  If  the  price  of  the 
largest  substitutes  were  higher,  on  the 
average,  than  the  price  of  the  banned 
items,  and  consumers  purchased  those 
substitutes  in  sufficient  numbers,  total 
consumer  expenditures  for  aerial 
display  fireworks  could  increase  as  a 
result  of  a  ban.  As  noted  above,  a  mix  of 
different  potential  substitutes  may  be 
expected  to  be  purchased  by  consumers; 
some  of  these  may  be  higher  in  price 
than  large  reloadable  shells,  while  some 
are  reportedly  lower.  The  most  Hkely 
direct  substitute,  small  reloadable  shell 
devices,  are  about  the  same  in  average 
price  as  large  shells.  Industry 
representatives  believe  that  consumers 
often  purchase  total-dollar  "baskets"  of 
fireworks  for  a  given  occasion,  and  may 
not  perceive  significant  differences 
among  the  various  aerial  display  items 
available.  Thus,  the  true  cost  to 
consumers  of  a  ban  in  terms  of  retail 
expenditures  is  estimated  to  be  close  to 
zero. 

A  low  level  of  net  benefits  to 
consumers  may  result  from  a  ban  of 
large  reloadable  shells.  The  estimated 
net  benefits  range  from  essentially  zero 
to  close  to  $1  million  annually. 
depending  on  the  net  number  of  injuries 
avoided,  and  depending  on  the  effect  of 
product  substitution  on  consumers' 
retail  outlays  and  enjoyment  of 
substitute  products.  Overall,  it  appears 
that  benefits  and  costs  associated  with  a 
ban  of  large  reloadable  shells  would 
both  be  low.  Although  the  number  and 
total  cost  of  serious  accidents 
associated  with  the  use  of  large 
reloadable  shells  are  small,  the  cost  to 
consumers  of  removing  these  articles 
from  the  market  may  approach  zero, 
especially  since  the  use  of  substitutes  is 
already  widespread. 

Alternatives  to  the  Ban 

The  Commission  considered  three 
basic  kinds  of  alternatives  to  the  ban. 
These  Involve:  (a)  Performance  or  design 
requirements  in  addition  to  or  instead  of 
specific  provisions  of  the  ban;  (b) 
labeling  as  an  alternative  approach;  and 
(c)  the  general  alternative  of  no 
regulatory  action  on  large  reloadable 
shells.  Under  the  no  action  alternative, 
the  voluntary  standard  developed  by  the 
American  Fireworks  Standards 
Laboratory  (AFSL)  would  be  rehed  upon 
to  provide  safety  to  the  public. 

Alternative  Performance  Requirements 

In  the  ANPR  of  July  31, 1990,  the 
Commission  stated  its  intention  to 
investigate  the  safety  of  large  reloadable 
shells  and  smaller  shells  exhibiting 
"equivalent  explosive  force." 


Consideration  was  given  at  the  proposal 
stage  to  baiming  devices  using  smaller 
shells  (i.e.,  1.75  inches  or  less  in  outer 
diameter)  that  operated  with  observed 
kinetic  energy  levels  above  an 
established  minimum  level.  A  kinetic 
energy  level  of  70  joules  (a  imit  of 
measurement  equal  to  0.736  ft-lbs.  of 
force)  was  considered  for  this 
alternative. 

The  potential  benefits  of  this 
alternative  are  uncertain,  but  would 
probably  be  somewhat  greater  than 
those  associated  with  a  ban  based  on 
shell  size  alone.  The  maximum  possible 
additional  injury-reduction  benefits  (i.e.. 
the  increment  above  the  benefits  of  a 
shell-size  ban)  would  be  roughly  $1 
miUion  per  year,  if  all  small  shell-related 
Injuries  were  attributable  to  the  use  of 
devices  with  sufficient  kinetic  energy 
levels  to  be  banned.  The  relation  of 
kinetic  energy  to  injury  potential  is 
unclear,  however  no  data  exist  upon 
which  to  base  a  reliable  estimate  of  the 
number  of  accidents  that  might  be 
avoided  if  high-kinetic-energy  small 
shells  were  also  banned.  Thus,  the 
additional,  or  incremental,  benefits 
associated  with  this  alternative  could  be 
much  smaller  than  $1  million,  and  could 
be  near  zero. 

Costs  could  be  slightly  higher  under 
this  alternative.  Manufacturers  would 
have  to  effect  new  production  controls 
to  be  sure  that  average  kinetic  energy 
levels  of  small  shells  were  below  the 
specification.  The  associated  cost  would 
probably  be  small;  it  is  uncertain 
whether  any  manufacturing  cost 
increases  would  be  passed  on  in  the 
form  of  higher  retail  prices  for 
reloadable  shells.  Such  costs  may, 
however,  be  passed  on  ultimately  in  the 
form  of  higher  fireworks  prices 
generally.  It  cannot  be  concluded  from 
the  available  information  that 
significant  net  benefits  would 
accompany  this  alternative. 

Alternate  Design/Performance 
Requirements 

A  substantial  proportion  of  the  most 
serious  injuries  reported  to  the 
Commission  involved  fuse  bum-time 
variability  (usually  a  too-quick  ignition), 
or  consumers'  perceptions  thereof.  The 
Commission  could  have  required  that 
large  reloadable  shells  be  equipped  with 
an  improved  fuse  system  in  order  to 
achieve  a  more  consistent — and  perhaps 
longer — average  bum  time;  devices 
without  such  features  would  be  baimed. 
This  remedy  is  viewed  by  AFSL  as  the 
most  important  overall  safety 
improvement  that  could  be  made  to 
reloadable  shells.  Although  under  the 
AFSL  voluntary  standard,  the  one-piece 
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fuse  provision  applies  only  to  smaller 
reloadable  shells,  such  a  requirement 
could  be  made  equally  applicable  to  all 
sizes  of  reloadable  shells. 

Another  aspect  of  alternate  banning 
requirements  involves  a  prohibition 
(also  contained  in  the  AFSL  standard) 
against  plastic  shell  materials  that  may 
break  into  hazardous  shards  upon 
bursting.  This  provision  may  help  reduce 
the  severity  of  injuries,  notwithstanding 
any  fuse  requirements. 

Imposing  design  or  performance 
requirements  under  this  alternative 
would  allow  large  shells  to  stay  on  the 
market,  thereby  preserving  the  existing 
degree  of  consumer  choice  among  aerial 
display  Class  C  fireworks.  One-piece 
safety  fuses  are  under  development  in 
China,  and  are  reported  to  be 
technically  feasible  for  use  in  all 
reloadable  shell  devices.  Safer  plastics 
are  also  reportedly  available  that  might 
be  suitable  for  use  in  reloadable  shells. 
Such  requirements  may,  however,  have 
some  impact  on  the  manufacturing 
cost — and  average  retail  price — of  the 
products.  A  $1.00  per  unit  price  increase 
for  large  reloadables  [probably  a 
reasonable  maximum)  would  result  in 
an  annual  cost  to  consumers  of  about 
$0.5  million. 

Although  safer  plastic  shells  may 
reduce  the  severity  of  injuries  that 
continued  to  occur,  a  safety  fuse 
requirement  for  large  reloadable  shells 
would  probably  not  reduce  the  risk  to 
the  same  extent  as  would  an  outright 
ban,  even  if  a  very  effective  fuse  system 
were  developed.  Not  all  accidents 
associated  with  large  reloadable  shells 
involve  fuse  problems:  even  properly 
operating  fuses  may  not  eliminate  those 
"reasonably  foreseeable  misuse" 
accidents  in  which  victims  hold  lighted 
shells  in  their  hands  or  look  down  the 
launch  tube  at  the  wrong  time.  It  is  also 
possible  that  di^erent  fuse  designs 
would  make  the  shells  more  difficult  to 
insert  in  their  tubes;  a  short-length 
requirement  could  eliminate  the 
reloadable  characteristic  of  the  product. 
Further,  concerns  exist  about  quality 
control  among  fuse  suppliers  and  about 
the  Chinese  fireworits  producers'  ability 
to  assemble  reloadable  shells  with 
safety  fuses  that  operate  any  more 
reliably  than  present  versions.  Thus, 
higher  costs  and  lower  benefits  could  be 
associated  with  design  or  performance 
requirements  than  would  be  associated 
with  a  ban. 

Alternate  Labeling  Requirements 

The  Commission  could  require  that 
additional  cautionary  and  safe-use 
labeling  be  placed  on  each  product 
Such  labeling  would  be  intended  to 
address  the  most  serious  eye  and  facial 


injuries  observed  in  the  investigated 
cases. 

Like  the  alternate  performance  or 
design  requirements  discussed  above, 
labeling  or  instructional  materials 
requirements  would  allow  large 
reloadable  shells  to  remain  on  the 
market.  Potential  costs  to  industry  may 
be  lower  than  under  a  ban,  assuming 
that  the  cost  of  providing  additional 
information  to  consumers  is  very  low. 
Manufacturing  costs  associated  with 
labeling — probably  no  more  than  1-2 
cents  per  unit — would  be  lower  than 
costs  associated  with  providing  separate 
instructional  materials,  e.g.,  printed 
sheets,  which  may  add  2-5  cents  per 
unit. 

No  labeling  or  instructional  materials 
requirements  would  result  in  significant 
increases  in  overall  production  costs. 
The  small  increases  attributable  to 
labels  or  instructions  would  probably 
not,  given  the  price-competitive  nature 
of  the  fireworks  market,  be  reflected  in 
retail  price  increases  for  reloadable 
shell  devices.  Although  such  costs  are 
usually  passed  on  to  consumers 
eventually,  these  would  Ukely  be  spread 
over  firms'  entire  product  lines  over  a 
long  period  of  time,  without  noticeable 
effects  on  the  price  of  any  one  item  or 
group  of  items. 

Existing  reloadable  shells  carry  fairly 
strong,  specific  warnings  and 
instructions.  There  are  not  data  to 
suggest  that  a  significant  number,  if  any. 
of  the  accidents  that  occur  would  likely 
be  avoided  if  all  large  reloadable  shells 
carried  warning  lal^ls  or  instructions 
that  are  more  detailed  than  they  already 
are.  It  cannot  be  concluded  that 
potential  benefits  would  be  greater  than 
zero.  Further,  most  substitutes  for  large 
reloadables  generally  appear  to  be  safer 
injuries  would  probably  be  reduced,  on 
balance,  as  a  result  of  the  use  of  these 
substitutes.  The  benefits  of  substitute 
use  may  outweigh  the  potentially  higher 
cost  to  consumers.  Therefore,  it  appears 
that  greater  potential  net  benefits  would 
accompany  the  removal  of  large 
reloadable  shell  devices  from  the 
market. 

No  Action/Voluntary  Standard 

The  AFSL  has.  in  consultation  with 
CPSC  officials,  developed  a  voluntary 
safety  standard  for  all  reloadable  shells. 
Among  the  major  provisions  of  this 
standard  is  a  1.75  inch  outer  diameter 
limit  on  shell  size.  This  standard,  if 
universally  conformed  to,  would 
essentially  achieve  the  objective  of  a 
mandatory  ban.  The  Commission 
considered  whether,  based  on  the 
available  information,  no  mandatory 
action  is  reasonably  necessary  to  reduce 
the  risk  associated  with  large  reloadable 


shells.  Potential  product  liabiUty 
exposure  may  be  a  powerful  incentive 
for  manufacturers  and  importers  to 
conform  to  the  AFSL  standard;  in  1990, 
liability  insurance  coverage  for  large 
shells  was  reportedly  cancelled  by  at 
least  one  major  insurance  carrier 
representing  importers  accounting  for 
the  majority  of  those  products. 

Firms  accounting  for  an  estimated  80- 
90%  of  all  reloadable  shells  shipped  in 
1989  are  continuing  to  withhold 
shipments  of  large  shells  in  1991  under 
an  informal  agreement  with  CPSC.  This 
action  is  consistent  with  the  shell  size 
limit  provision  of  the  AFSL  voluntary 
standard.  Some  imports  of  large  shells 
would  probably  continue  if  the 
mandatory  ban  were  not  enacted, 
however.  Consumer  demand  may  lead 
importers  back  into  the  large-shell 
market  in  the  U.S.  despite  increasing 
liability  concerns.  Thus,  a  lack  of 
voluntary  action  by  only  one  or  two 
firms — a  realistic  possibility,  according 
to  industry  representatives — ^may  result 
in  limited  voluntary  conformance  to  the 
size-restriction  provision  of  the  AFSL 
standard. 

Industry  costs  associated  with 
widespread  conformance  to  the  AFSL 
standard  could,  therefore,  be  somewhat 
lower  than  under  a  mandatory  ban; 
potential  benefits  would  also  be 
somewhat  lower  to  the  extent  that  non- 
conforming (i.e.,  large)  shells  continued 
to  be  imported,  principally  from  existing 
manufacturers'  inventories.  It  is 
uncertain  whether  any  net  benefits  to 
consumers  would  result  from  the  no- 
action  alternative,  since  the  level  of 
injury  reduction  could  be  near  zero  if,  as 
is  judged  likely,  some  firms  chose  not  to 
conform  with  some  or  all  of  the  AFSL 
standard  (it  should  be  noted  that  the 
AFSL  standard  contains  a  number  of 
other  safety  provisions,  conformance  to 
which  is  unknown  but  expected  to  be 
high).  Given  this  uncertainty,  it  is  not 
reasonable  to  conclude  that  the  AFSL 
voluntary  standard  would  adequately 
reduce  the  risk  associated  with  large 
reloadable  shells  within  a  sufficiently 
short  period  of  time. 

At  this  time,  the  voluntary  standard 
has  not  been  implemented  in  that 
"substantial  industry  wide  production  ot 
products  that  comply  with  the  standard" 
has  not  begun.  H.R.  Rep.  No.  208,  97th 
Cong.,  1st  Sess.  875  (1981). 

Comments  on  the  Proposal 

A  summary  of  the  comments 
submitted  during  the  public  comment 
period  and  the  Commission's  responses 
is  included  in  section  F  of  this  notice. 
None  of  these  comments  raised  any 
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issues  concerning  the  prelimin 
regulatory  analysis. 

H.  Regulatory  Flexibility  Certii 

Under  the  Regulatory  Flexib 
U.S.C.  601  et  seq.,  agencies  are 
required  to  prepare  proposed  { 
regulatory  flexibility  analyses 
describing  the  impact  of  the  ru 
small  businesses  and  other  sm 
entities,  ui^less  the  head  of  the 
certifies  that  the  rule  will  not, 
promulgated,  have  a  significar 
a  substantial  number  of  small 
The  notice  of  proposed  rulema 
discussed  the  potential  el^ect  < 
proposed  amendment  on  indui 
concluded  that  any  relative  im 
importers'  sales  would  likely  b 
minimal.  Potential  effects  on  s 
would  not  be  disproportionate 
effects  on  larger  importers  or  c 
manufacturers.  Thus,  the  Com 
certifies  that  no  significant  ad' 
impact  on  a  substantial  numbt 
firms  or  entities  would  result  f 
rule. 

I.  Envirtxunental  Consideratioi 

The  Commission's  regulatioi 
governing  environmental  revie 
procedures  provide  that  the  ar 
of  rules  or  safety  standards  es 
design  or  performance  require 
products  normally  have  little  ( 
potential  fcr  affecting  the  hum 
environment.  See  16  CFR 1021 
stated  in  the  proposal,  the  Cor 
does  not  foresee  that  this  ame 
the  existing  fireworks  regulati 
involve  any  special  or  unusual 
circumstances  that  might  alter 
conclusioa  Thus,  the  Commis: 
concludes  that  no  enviroimien 
assessment  or  environmental : 
statement  is  required  in  this  pi 

].  Effective  Date 

The  rule  will  become  effecti 
from  publication  of  the  final  n 
Federal  Register  and  will  appl 
reloadable  shell  fireworks  de\ 
shells  larger  than  1.75  inches  i 
diameter  that  are  imported  on 
that  date,  except  as  to  any  pre 
that  may  be  stayed  by  the  filir 
proper  objections.  Notice  of  tli 
objections  or  lack  thereof  will 
by  publication  in  the  Federal  I 
The  Commission  had  propose( 
effective  date  in  order  to  allov 
maximum  impact  on  firework) 
importations.  Since  the  height 
shipping  season  has  passed,  tl 
rationale  for  a  short  effective  i 
longer  exists. 
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shells.  Potential  product  liability 
exposure  may  be  a  powerful  incentive 
for  manufacturers  and  importers  to 
conform  to  the  AFSL  standard:  in  1990, 
liability  insurance  coverage  for  large 
shells  was  reportedly  cancelled  by  at 
least  one  major  insurance  carrier 
representing  importers  accounting  for 
the  majority  of  those  products. 

Firms  accounting  for  an  estimated  80- 
90%  of  all  reloadable  shells  shipped  in 
1989  are  continuing  to  withhold 
shipments  of  large  shells  in  1991  under 
an  informal  agreement  with  CPSC.  This 
action  is  consistent  with  the  shell  size 
limit  provision  of  the  AFSL  voluntary 
standard.  Some  imports  of  large  shells 
would  probably  continue  if  the 
mandatory  ban  were  not  enacted, 
however.  Consumer  demand  may  lead 
importers  back  into  the  large-shell 
market  in  the  U.S.  despite  increasing 
liability  concerns.  Thus,  a  lack  of 
voluntary  action  by  only  one  or  two 
firms — a  realistic  possibility,  according 
to  industry  representatives — may  result 
in  limited  voluntary  conformance  to  the 
size-restriction  provision  of  the  AFSL 
standard. 

Industry  costs  associated  with 
widespread  conformance  to  the  AFSL 
standard  could,  therefore,  be  somewhat 
lower  than  under  a  mandatory  ban; 
potential  benefits  would  also  be 
somewhat  lower  to  the  extent  that  non- 
conforming (i.e.,  large)  shells  continued 
to  be  imported,  principally  from  existing 
manufacturers'  inventories.  It  is 
uncertain  whether  any  net  benefits  to 
consumers  would  result  from  the  no- 
action  alternative,  since  the  level  of 
injury  reduction  could  be  near  zero  if,  as 
is  judged  likely,  some  Arms  chose  not  to 
conform  with  some  or  all  of  the  AFSL 
standard  (it  should  be  noted  that  the 
AFSL  standard  contains  a  number  of 
other  safety  provisions,  conformance  to 
which  is  unknown  but  expected  to  be 
high).  Given  this  uncertainty,  it  is  not 
reasonable  to  conclude  that  the  AFSL 
voluntary  standard  would  adequately 
reduce  the  risk  associated  with  large 
reloadable  shells  within  a  sufiicienUy 
short  period  of  time. 

At  this  time,  the  voluntary  standard 
has  not  been  implemented  in  that 
"substantial  industry  wide  production  ol 
products  that  comply  with  the  standard" 
has  not  begun.  H.R.  Rep.  No.  208,  97th 
Cong.,  1st  Sess.  875  (1981). 

Comments  on  the  Proposal 

A  summary  of  the  comments 
submitted  during  the  public  comment 
period  and  the  Commission's  responses 
is  included  in  section  F  of  this  notice. 
None  of  these  comments  raised  any 


issues  concerning  the  preliminary 
regulatory  analysis. 

H.  Regulatory  Flexibility  Certification 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  el  seq.,  agencies  are  generally 
required  to  prepare  proposed  and  Bnal 
regulatory  flexibility  analyses 
describing  the  impact  of  the  rule  on 
small  businesses  and  other  small 
entities,  ui\les8  the  head  of  the  agency 
certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant  effect  on 
a  substantial  number  of  small  entities. 
The  notice  of  proposed  rulemaking 
discussed  the  potential  effect  of  the 
proposed  amendment  on  industry  and 
concluded  that  any  relative  impact  on 
importers'  sales  would  likely  be 
minimal.  Potential  effects  on  small  firms 
would  not  be  disproportionate  to  the 
effects  on  larger  importers  or  domestic 
manufacturers.  Thus,  the  Commission 
certifies  that  no  significant  adverse 
impact  on  a  substantial  number  of  small 
firms  or  entities  would  result  from  the 
rule. 


I.  EnviroDinental  Considerations 

The  Commission's  regulations 
governing  environmental  review 
procedures  provide  that  the  amendment 
of  rules  or  safety  standards  establishing 
design  or  performance  requirements  for 
products  normally  have  httle  or  no 
potential  for  affecting  the  human 
environment.  See  16  CFR  1021.6(cKl).  As 
stated  in  the  proposal,  the  Commission 
does  not  foresee  that  this  amendment  to 
the  existing  flreworks  regulations  would 
involve  any  special  or  unusual 
circumstances  that  might  alter  this 
conclusioa  Thus,  the  Commission 
concludes  that  no  environmental 
assessment  or  environmental  impact 
statement  is  required  in  this  proceeding. 

).  Effectiva  Date 

The  rule  will  become  effective  60  days 
from  publication  of  the  final  rule  in  the 
Federal  Register  and  will  apply  to 
reloadable  shell  fireworks  devices  with 
shells  larger  than  1.75  inches  in  outer 
diameter  that  are  imported  on  or  after 
that  date,  except  as  to  any  provision 
that  may  be  stayed  by  the  filing  of 
proper  objections.  Notice  of  the  filing  of 
objections  or  lack  thereof  will  be  given 
by  publication  in  the  Federal  Register. 
The  Commission  had  proposed  a  30  day 
effective  date  in  order  to  allow 
maximum  impact  on  fireworks 
importations.  Since  the  height  of  the 
shipping  season  has  passed,  the 
rationale  for  a  short  effective  date  no 
longer  exists. 


List  of  Subjecto  in  16  CFR  Part  1500 

Consumer  protection,  Hazardous 
materials.  Hazardous  substances. 
Imports,  Infants  and  children.  Labeling, 
Law  enforcement,  and  Toys. 

Conclusion 

For  the  reasons  given  above,  the 
Commission  concludes  that  reloadable 
tube  aerial  shell  devices  with  shells 
larger  than  1.75  inches  In  outer  diameter 
are  hazardous  substances  due  to  their 
flammability  or  combustibility,  or 
because  they  generate  pressure  through 
heat.  15  U.S.C.  1261(f)(1)(A).  These 
reloadable  shells  are  banned  hazardous 
substances  because,  notwithstanding 
cautionary  labeling  required  under  the 
FHSA,  the  degree  or  nature  of  the 
hazard  involved  in  the  presence  or  use 
of  these  reloadable  shall  devices  in 
households  is  such  that  public  health 
and  safety  can  be  adequately  served 
only  by  keeping  them  out  of  interstate 
commerce.  Id.  section  1281(q){l)(B). 

Further,  in  accordance  with  section 
3(i)(2)  of  the  FHSA,  the  Commission 
ffnds  that  (1)  a  voluntary  standard  has 
been  adopted  but  not  implemented,  (2) 
the  benefits  of  the  regulation  stated 
below  bear  a  reasonable  relationship  to 
its  costs,  and  (3)  the  rule  is  the  least 
burdensome  alternative  that  will 
adequately  reduce  the  risk  of  injury.  Id. 
section  1262(i)(2).  Thus,  the  Commission 
amends  Tide  16  of  the  Code  of  Federal 
Regulation  to  read  as  follows: 

PART  1500— HAZARDOUS 
SUBSTANCE  AND  AR'HCLES: 
ADMINISTRA'nON  AND 
ENFORCEMENT  REGULATIONS 

1.  The  authority  for  part  1500 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1261-1276. 

2.  Section  1500.17  is  amended  to  add  a 
new  paragraph  (a)(ll)  to  read  as 
follows: 

§  1S00.17    Banned  hazardous  substances. 

(a)  *  *  * 

(ll)(i]  Reloadable  tube  aerial  shell 
fireworks  devices  that  use  shells  larger 
than  1.75  inches  in  outer  diameter  and 
that  are  imported  on  or  after  October  8, 
1991. 

(ii)  Findings. 

(A)  General  In  order  to  issue  a  rule 
under  section  2(q)(l)  of  the  Federal 
Hazardous  Substances  Act  ("FHSA"),  15 
U.S.C  1261(q)(l),  classifying  a  substance 
or  article  as  a  banned  hazardous 
substance,  the  FHSA  requires  the 
Commission  to  make  certain  findings 
and  to  include  these  fmdings  in  the 
regulation.  These  findings  are  discussed 
below. 


(B)  Voluntary  standard.  Although  a 
voluntary  standard  relating  to  the  risk  of 
injury  associated  with  reloadable  tube 
aerial  shells  has  been  adopted  it  has 
not  been  implemented.  Thus,  the 
Commission  is  not  required  to  make 
findings  covering  the  likelihood  that  the 
voluntary  standard  would  result  in 
elimination  or  adequate  reduction  of  die 
risk  of  injury  or  that  there  would  be 
substantial  compliance  with  the 
voluntary  standard. 

(C)  Relationship  of  benefits  to  costs. 
The  Commission  estimates  that  the 
removal  of  large  reloadable  shells  from 
the  market  is  likely  to  virtually  eliminate 
the  number  of  associated  injuries,  with 
only  a  sli^t  offsetting  increase  in  the 
number  of  injuries  due  to  the  use  of 
substitute  Class  C  fireworks  products 
available  to  consumers.  The  estimated 
net  benefits  range  from  essentially  zero 
to  close  to  $1  million  annually.  The 
annual  costs  of  a  ban  are  estimated  to 
be  very  low.  Included  are  potential  costs 
to  foreign  manufacturers  and  U.S. 
importers  from  sales  losses,  production 
changes,  and  inventory  retrofitting,  and 
sUghtly  reduced  market  choices  for 
consumers  who  purchase  aerial  display 
fireworks.  Costs  to  each  of  these  sectors 
are  estimated  to  be  slight,  and  are 
reduced  to  the  extent  that  alternative 
products  are  perceived  as  adequate 
substitutes  for  large  reloadable  shells. 
Thus,  the  Commission  finds  that  the 
benefits  expected  from  the  regulation 
bear  a  reasonable  relationshft)  to  its 
costs. 

(D)  Least  burdensome  requirement 
The  Commission  considered  several 
alternatives  to  the  ban.  These  included: 
Design  or  performance  criteria: 
additional  or  alternative  labeling: 
inclusion  of  some  reloadable  shells  1.75 
inches  or  smaller  in  the  ban:  and  no 
action  in  rehance  on  the  voluntary 
standard  The  Commission  determined 
that  a  ban  of  reloadable  shells  larger 
than  1.75  inches  In  outer  diameter  is  the 
least  burdensome  alternative  that  would 
prevent  or  adequately  reduce  the  risk  of 
injury. 

[1]  Regarding  design  or  performance 
criteria,  the  Commission  considered 
requirements  similar  to  those  stated  in 
the  voluntary  standard  of  the  American 
Fireworks  Standards  Laboratory 
("AFSL").  However,  such  criteria  may 
increase  the  cost  of  the  product  and 
would  not  address  all  factors  involved 
in  the  Incidents.  Further,  concerns  exist 
about  the  feasibility  of  criteria  and 
quality  control 

[2)  Regarding  additional  or  alternative 
labeling,  the  users'  perception  and 
experience  concerning  the  amount  of 
time  available  to  get  away  may  lead 
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them  to  disregard  an  inconsistent 
warning.  There  are  no  data  to  suggest 
that  a  significant  number,  if  any, 
incidents  would  be  avoided  if  large 
reloadable  shells  carried  more  detailed 
labels  or  instructions  than  they  currently 
do.  It  cannot  be  concluded  that  potential 
benefits  would  be  greater  than  zero. 

[3]  The  Commission  considered 
including  reloadable  shells  that  are  1.75 
inches  or  less  in  outer  diameter  and 
have  the  "equivalent  explosive  power" 
of  larger  shells.  A  kinetic  energy  level  of 
70  joules  was  considered  to  evaluate 
explosive  power.  However,  any 
potential  benefits  are  uncertain  since 
the  Commission  concluded  that  a  clear 
relation  between  kinetic  energy  and 
injury  potential  could  not  be 
established.  Also,  costs  could  be  slightly 
higher. 

[4)  The  Commission  also  considered 
imposing  no  mandatory  requirements  on 
large  reloadable  shells  and  relying 
instead  on  the  AFSL  voluntary  standard. 
However,  it  is  uncertain  whether  any 
net  benefits  to  consumers  would  result 
from  this  alternative,  since  the  level  of 
injury  reduction  could  be  near  zero  if,  as 
is  probable,  some  firms  chose  not  to 
conform  with  some  or  all  of  the  AFSL 
standard. 

Dated:  August  1. 1991. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

Reference  Documents 

The  following  documents  contain 
information  relevant  to  this  rulemaking 
proceeding  and  are  available  for 
inspection  at  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
room  420,  5401  Westbard  Avenue, 
Bethesda,  Maryland: 

1.  Memorandum  from  James  Eisele,  EPHA, 
to  David  Schmeltzer,  AED,  CA,  dated 
October  19, 1990,  Reloadable  Shell  Fireworks 
Injuries. 

2.  Memorandum  from  Dale  R.  Ray,  ECPA 
to  John  D.  Rogers,  CARM,  dated  Noveml>er 
28, 1990.  entitled  Regulatory  Analyses  of 
Proposed  Fireworks  Amendment. 

3.  Memorandum  from  Warren  Mathers, 
EPHF.  to  John  D.  Rogers,  CARM,  dated 
October  23. 1990,  entitled  Reloadable  Tube 
Aerial  Shell  Fireworks  Incidents. 

4.  Memorandum  from  John  R.  Whitaker, 
HSHL,  to  John  D.  Rogers.  CARM,  dated 
October  19, 1990,  entitled  Laboratory  and 
Field  Analysis  of  Reloadable  Shell  Mortar 
Devices. 

5.  Letters  dated  February  2Z  1990,  and 
March  21, 199a  from  the  Drayton  Insurance 
Brokers,  Inc. 

6.  Letter  dated  March  10, 1990.  from  the 
American  Pyrotechnics  Association. 

7.  Memorandum  from  A.  Each,  M.D..  Health 
Sciences,  to  John  D.  Rogers.  CARM.  dated 
October  16. 1990.  entitled  Injuries  Associated 
with  Fireworks  (Mortar  Shells). 


8.  Memorandum  from  Warren  K.  Porter.  Jr., 
Director.  HSHL,  to  John  Rogers.  CARM.  dated 
October  25, 1990,  entitled  Summary  of  the 
U.S.  Bureau  of  Mines  Testing  Data  on 
Reloadable  Mortar  Devices,  and  including 
Test  Report  from  Bureau  of  Mines,  entitled 
Evaluation  of  Reloadable  Tube  Aerial  Shell 
Fireworks  Devices. 

9.  Memorandum  from  Division  of 
Regulatory  Management,  dated  October  29. 

1990,  entitled  Specific  Performance 
Requirements  for  Reloadable  Shells. 

10.  Briefing  Package  from  John  Rogers, 
Project  Manager,  to  the  Commission. 
November  13, 1990. 

11.  Memorandum  from  John  Rogers.  CARM, 
to  the  Commission,  dated  November  29, 1990, 
entitled  Supplemental  Memorandum  to 
November  13. 1990  Reloadable  Shell 
Fireworks  Briefing  Package. 

12.  Memorandum  from  John  Rogers.  CARM, 
to  the  Commission,  dated  January  14, 1991, 
entitled  Responses  to  Questions  Raised  by 
Commissioners  During  Briefing  on 
Reloadable  Shell  Fireworks  Devices. 

13.  Memorandum  from  Dale  R.  Ray,  ECPA, 
to  John  D.  Rogers,  CARM,  dated  January  23, 

1991.  entitled  Reloadable  Shell  Fireworks: 
Changes  to  Draft  Federal  Register  Notice  of 
Proposed  Rulemaking  to  Reflect  Commission 
Vote  on  Kinetic  Energy. 

14.  Memorandum  from  Dale  R.  Ray,  ECPA, 
to  Susan  B.  Kyle,  HSHE,  dated  April  8. 1991, 
entitled  Final  Regulatory  Analysis  of 
Fireworks  Amendment  To  Ban  Large 
Reloadable  Shell  Devices. 

15.  Memorandum  from  Charles  A.  Nicholls, 
EPHA,  to  Susan  Kyle,  HSHE.  dated  April  11, 
1991,  entitled  Reloadable  Shell  Fireworks. 

JFR  Doc.  91-18773  Filed  8-8-91;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  24 

Current  IRS  Interest  Rate  Uied  In 
Calcuiating  Interest  on  Overdue 
Accounts  and  Refunds 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  Notice  of  calculation  and 
interest. 

SUMMARY:  This  notice  advises  the  public 
of  the  interest  rates  for  overpayments 
and  underpayments  of  Customs  duties. 
The  rates  are  9  percent  for 
overpayments  and  10  percent  for 
underpayments  for  the  quarter 
beginning  July  1. 1991.  This  notice  is 
being  published  for  the  convenience  of 
the  importing  public  and  Customs 
personnel. 

EFFECnVE  date:  July  1,  1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  B.  Hamilton,  Jr.,  Revenue  Branch, 
National  Finance  Center,  (317)  298-1245. 


SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  19  U.S.C.  1505  and 
Treasury  Decision  85-93,  published  in 
the  Federal  Register  on  May  29, 1985  (50 
FR  21832),  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shall 
be  in  accordance  with  the  Internal 
Revenue  Code  rate  established  under  26 
U.S.C.  6621.  Interest  rates  are 
determined  based  on  the  short-term 
Federal  rate.  The  interest  rate  that 
Treasury  pays  on  overpayments  will  be 
the  short-term  Federal  rate  plus  two 
percentage  points.  The  interest  rate  paid 
to  the  Treasury  for  underpayments  will 
be  the  short-term  Federal  rate  plus  three 
percentage  points.  The  rates  will  be 
rounded  to  the  nearest  full  percentage. 

The  interest  rates  are  determined  by 
the  Internal  Revenue  Service  on  behalf 
of  the  Secretary  of  the  Treasury  based 
on  the  average  market  yield  on 
outstanding  marketable  obligations  of 
the  U.S.  with  remaining  periods  to 
maturity  of  3  years  or  less  and  are  to 
fluctuate  quarterly.  The  rates  are 
determined  during  the  first  month  of  a 
calendar  quarter  and  become  effective 
for  the  following  quarter. 

The  rates  of  interest  for  the  period  of 
July  1. 1991-Sepfember  30. 1991,  are  9 
percent  for  overpayments  and  10 
percent  for  underpayments.  These  rates 
will  remain  in  e^ect  through  September 
30, 1991,  and  are  subject  to  change  on 
October  1, 1991. 

Dated:  July  31, 1991. 

Carol  Hallett, 

Commissioner  of  Customs. 

|FR  Doc.  91-18921  Filed  8-8-91:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  558 

[Docket  Na  86N-04511 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Removal  of  Portions  of  a 
Regulation;  Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  was  published  in  the 
Federal  Register  of  April  26, 1991  (56  FR 


'    Federal  Re^st 

19263).  The  final  rule  amended 
animal  drug  regulations  by  ren 
portions  of  the  regulations  perl 
(1)  Butynorate  (dibutyltin  dilai 
arsanilic  acid,  to  codify  them  t 
previously  approved  new  anin 
applications  (NADA's):  (2)  nits 
which  was  previously  codified 
neomycin,  phenothiazine,  and 
piperazine,  when  used  as  sole 
ingredients  in  Type  A  medicat 
or  in  Type  B  or  C  medicated  fe 
intended  for  use  in  food-produ 
animals,  because  none  of  thes 
was  the  subject  of  an  approve 
The  agency  is  correcting  typoj 
errors  that  appeared  in  the  pre 
the  final  rule  and  in  the  langui 
amending  21  CFR  558.62.  That 
incorrectly  revised  all  of  para( 
instead  of  paragraph  (c)(1). 

FOR  FURTHER  INFORMATION  CC 

William  D.  Price.  Center  for  V 
Medicine  (HFV-220).  Food  ani 
Administration,  5800  Fishers  I 
Rockville,  MD  20857,  301-443- 

In  FR  Doc.  91-9913,  appearii 
19263  in  the  Federal  Register  c 
April  26, 1901,  the  following  c( 
are  made: 

1.  On  page  19264,  in  the  thir 
in  the  fourth  line,  "Article  of ' 
Terramycin"  should  read  "Ar, 
Drug  Neo-Terrawycin" . 

2.  On  page  19265.  in  the  firs 
in  the  Ust  paragraph,  line  10, 
"New-Drug  status  opinions;  si 
policy"  should  have  appeared 
typeface;  in  the  second  colum 
last  paragraph,  in  the  fourth  li 
the  bottom  of  the  page,  the  ac 
"AFCO"  should  read  "AAFCC 
third  column,  in  the  first  parai 
5,  the  words  "the  'FDA  states 
read  "the  'FDA  status'";  line  J 
words  "TTie  Feed  Additive 
Compendium"  should  have  a[ 
italic  typeface;  and  in  the  fiftl 
paragraph,  in  the  second  line 
bottom,  the  words  "Public  La^ 
be  abbreviated  to  read  "Pub. 

§55«.62    [Corrected] 

3.  On  page  19268,  in  the  thii 
amendment  "5.",  "paragraphs 
(c)"  are  corrected  to  read  "pa 
(a)  and  (c)(1)." 

Dated:  August  5. 1991. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  91-18052  Filed  8-8-91:  8 
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in,  Jr.,  Revenue  Branch, 
Center.  (317)  298-1245. 


SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  19  U.S.C.  1505  and 
Treasury  Decision  85-93,  published  in 
the  Federal  Register  on  May  29. 1985  (50 
FR  21832).  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shall 
be  in  accordance  with  the  Interna! 
Revenue  Code  rate  established  under  26 
U.S.C.  6621.  Interest  rates  are 
determined  based  on  the  short-term 
Federal  rate.  The  interest  rate  that 
Treasury  pays  on  overpayments  will  be 
the  short-term  Federal  rate  plus  two 
percentage  points.  The  interest  ratie  paid 
to  the  Treasury  for  underpayments  will 
be  the  short-term  Federal  rate  plus  three 
percentage  points.  The  rates  will  be 
rounded  to  the  nearest  full  percentage. 

The  interest  rates  are  determined  by 
the  Internal  Revenue  Service  on  behalf 
of  the  Secretary  of  the  Treasury  based 
on  the  average  market  yield  on 
outstanding  marketable  obligations  of 
the  U.S.  with  remaining  periods  to 
maturity  of  3  years  or  less  and  are  to 
fluctuate  quarterly.  The  rates  are 
determined  during  the  first  month  of  a 
calendar  quarter  and  become  effective 
for  the  following  quarter. 

The  rates  of  interest  for  the  period  of 
July  1. 1991-Sepfember  30, 1991,  are  9 
percent  for  overpayments  and  10 
percent  for  underpayments.  These  rates 
will  remain  in  effect  through  September 
30. 1991.  and  are  subject  to  change  on 
October  1. 1991. 

Dated:  July  31, 1991. 

Carol  Hallett, 

Commissioner  of  Customs. 

[FR  Doc.  91-18921  Filed  8-6-91:  8:45  amJ 
BiLUNOCOOE  oao-oa-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  558 

[|}ocketNo.86N-0451] 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Removal  of  Portions  of  a 
Regulation;  Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  was  published  in  the 
Federal  Register  of  April  26, 1991  (56  FR 


19263).  The  final  rule  amended  the 
animal  drug  regulations  by  removing 
portions  of  the  regulations  pertaining  to: 
(1)  Butynorate  (dibutyltin  dilaurate]  and 
arsanilic  acid,  to  codify  them  to  reflect 
previously  approved  new  animal  drug 
applications  (NADA's);  (2)  nitarsone, 
which  was  previously  codified;  and  (3) 
neomycin,  phenothiazine.  and 
piperazine,  when  used  as  sole  drug 
ingredients  in  Type  A  medicated  articles 
or  in  Type  B  or  C  medicated  feeds, 
intended  for  use  in  food-producing 
animals,  because  none  of  these  drugs 
was  the  subject  of  an  approved  NADA. 
The  agency  is  correcting  typographical 
errors  that  appeared  in  the  preamble  of 
the  final  rule  and  in  the  language 
amending  21  CFR  558.62.  That  language 
incorrectly  revised  all  of  paragraph  (c) 
instead  of  paragraph  (c)(1). 

FOR  FURTHER  INFORMATION  CONTACT. 

William  D.  Price,  Center  for  Veterinary 
Medicine  (HFV-220),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-4438. 

In  ra  Doc.  91-9913,  appearing  at  page 
19263  in  the  Federal  Register  of  Friday, 
April  26, 1901.  the  following  corrections 
are  made: 

1.  On  page  19264.  in  the  third  column, 
in  the  fourth  line.  "Article  of  *  '  *  Neo- 
Terramycin"  should  read  "Article  of 
Drug  Neo-Terrawycin" . 

Z.  On  page  19265,  in  the  first  column, 
in  the  Ust  paragraph,  line  10.  the  words 
"New-Drug  status  opinions;  statement  of 
policy"  should  have  appeared  in  italic 
typeface;  in  the  second  column,  in  the 
last  paragraph,  in  the  fourth  line  from 
the  bottom  of  the  page,  the  acronym 
"AFCO"  should  read  "AAFCO";  in  the 
third  column,  in  the  first  paragraph,  line 
5,  the  words  "the  'FDA  states'"  should 
read  "the  'FDA  status'":  line  8.  the 
words  '"nie  Feed  Additive 
Compendium"  should  have  appeared  in 
italic  typeface;  and  in  the  fifth 
paragraph,  in  the  second  line  from  the 
bottom,  the  words  "Public  Law"  should 
be  abbreviated  to  read  "Pub.  L" 

§558.62    (Corrected] 

3.  On  page  19268.  in  the  third  column, 
amendment  "5.",  "paragraphs  (a)  and 
(c)"  are  corrected  to  read  "paragraphs 
(a)  and  (c)(1).' 

Dated:  August  S,  1991. 

Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

(FR  Doc,  91-18952  Filed  8-8-91:  8:45  amJ 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Rectamation 
and  Enforcement 

30  CFR  Part  920 

Maryland  Regulatory  Program;  Permit 
Applications,  General  Requirements; 
Hydroiogic  Balance;  Definitions;  Ponds 
and  Sediment  Control  Measures; 
Revegetation;  Civil  Penalties 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Fmal  rule:  approval  of 

amendment. 

summary:  OSM  is  announcing  approval, 
with  certain  exceptions,  of  a  proposed 
amendment  to  the  Maryland  regulatory 
program  (hereinafter  referred  to  as  the 
Maryland  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
modifies  several  Maryland  rules  in  the 
areas  of  definitions,  permit  applications, 
hydroiogic  balance,  ponds  and  sediment 
control  measures,  revegetation,  and  civil 
penalties  for  the  purpose  of  clarifying 
existing  rules  and  maintaining 
consistency  with  revised  Federal 
standards. 

effective  date:  August  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  James  C  Blankenship.  Jr..  Director. 
Charieston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  603  Morris  Street, 
Charleston.  West  Virginia  25301. 
Telephone:  (304)  347-7158. 
SUPPLEMENTARY  INFORMATION: 

I,  Background  on  the  Maryland  Program 

II,  Submission  of  Amendment 

III,  Director's  Findings 

[V.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Maryland  Program 

On  February  18, 1982.  the  Secretary  of 
the  Interior  approved  the  Maryland 
program.  Information  regarding  general 
background  on  the  Maryland  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Maryland  program  can 
be  found  in  the  February  18, 1982. 
Federal  Register  (47  FR  7214-7217). 
Subsequent  actions  concerning 
amendments  to  the  Maryland  program 
are  contained  in  30  CFR  92aiZ  920.15. 
and  920.16. 

n.  Submission  of  Amendment 

By  letter  of  October  31. 1988 
(Administrative  Record  No.  MD-428). 


the  Maryland  Department  of  Natural 
Resources.  Energy  Administration, 
Bureau  of  Mines  (MDBOM)  submitted  a 
proposed  amendment  to  modify  the 
following  sections  of  the  Code  of 
Maryland  (COMAR)  06.13.09.01, 
08.13i)9.02.  08.13.09.23.  08.13.09.24. 
08.13.09.35,  and  06.13.09.41. 

This  proposed  amendment  represents 
the  third  phase  of  Maryland's  response 
to  a  letter  dated  July  a  1986.  from  OSM 
in  which  OSM  identified  areas  of  the 
State's  program  determined  to  be  less 
effective  than  the  Federal  requirements 
for  surface  mining  and  reclamation 
operations  (Administrative  Record  No. 
MD-351). 

OSM  announced  receipt  of  the 
proposed  amendments  in  the  January  22, 
1990.  Federal  Register  (55  FR  2111-2116). 
and  opened  the  public  comment  period 
and  provided  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  comment  period  closed  on  February 
21. 1990.  No  public  comments  were 
received  and  the  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportimity  to  provide 
testimony. 

By  letter  dated  February  13, 1990 
(Administrative  Record  No.  MD-440). 
Maryland  requested  that  OSM  withdraw 
that  portion  of  their  October  31, 1988. 
submission  that  related  to  COMAR 
08.13.09.24 — Ponds  and  Sediment 
Control  Measures,  so  that  the  State 
might  make  additional  changes. 
Maryland  submitted  changes  to  COMAR 
08,13,09.24  and  08.13.09.01B  on  March  9. 
1990  (Administrative  Record  No.  MD- 
443).  OSM  announced  receipt  of  these 
new  changes  in  the  April  25, 1990 
Federal  Register  (55  FR  17445-17458), 
and  reopened  the  public  comment 
period.  No  comments  were  received 
during  the  extended  comment  period 
which  closed  on  May  25, 199a 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amenchnents  to  the  Maryland  program. 

1.  COMAR  08.13.09.01B    Definitions 

(a)  Under  COMAR  06.13.09.01B(42). 
Maryland  proposes  to  add  the  definition 
for  "impounding  structure."  The 
language  is  the  same  as  the  Federal 
definition  at  30  CFR  701.5  and,  therefore. 
the  Director  finds  it  to  be  no  less 
effective  than  the  Federal  rule. 

(b)  Under  COMAR  08.13.09,01B(63), 
Maryland  proposes  to  add  the  definition 
for  "permanent  Impoundment."  The 
language  is  the  same  as  the  Federal 
definition  at  30  CFR  701.5  and,  therefore. 
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the  Director  finds  it  to  be  no  less 
effective  than  the  Federal  rule. 

(c)  Under  COMAR  08.13.09.0lB(81). 
Maryland  defines  a  "sedimentation 
pond"  as  a  primary  sediment  control 
structure  used  to  allow  sediment  to 
settle  out.  The  Director  finds  that  the 
proposal  is  no  less  effective  than  the 
Federal  definition  at  30  CFR  701.5  which 
states  that  the  structure  is  used  to 
remove  solids  from  water. 

(d)  Under  COMAR  08.13.09.0lB(94). 
Maryland  proposes  to  add  the  definition 
for  "temporary  impoundment."  The 
language  is  the  same  as  the  Federal 
definition  at  30  CFR  701.5  and,  therefore, 
the  Director  finds  it  to  be  no  less 
effective  thaii  the  Federal  counterpart. 

2.  COMAR  08.13.09.02K    General 
Requirements  for  Permit  Applications 

(a)  Use  of  terms.  In  COMAR 
08.13.0g.02K(l].  Maryland  is  deleting  the 
term  "mine  plan  area"  and  replacing  it 
with  "permit"  [area].  The  revised  rule  is 
substantively  Uie  same  as  that  of  30  CFR 
779.11.  Therefore,  the  Director  finds  it  to 
be  no  less  effective  than  its  Federal 
counterpart. 

(b)  Ground-water  hydrology. 
Maryland  proposes  to  revise  COMAR 
08.13.09.02K(2)(c)  to  require  that  specific 
baseline  groundwater  hydrology 
information  furnished  by  the  applicant 
must  be  in  sufficient  detail  to  assist  in 
determining  the  Probable  Hydrologic 
Consequences  (PUC)  of  a  proposed 
operation.  In  addition  to  the  ground 
water  information  requirements  of  30 
CFR  780.21(b)(1).  the  State  rule  also 
requires  information  on  sulfates,  acidity 
and  alkalinity.  Therefore,  the  Director 
finds  the  proposal  to  be  no  less  elective 
than  the  Federal  rule. 

(c)  Surface-water  hydrology. 
Maryland  proposes  to  revise  COMAR 
Ca.l3.09.02K(2)(d)  to  require  that  specific 
baseline  surface  water  hydrology 
information  must  be  furnished  by  the 
applicant  in  sufficient  detail  to  assist  in 
determining  the  PHC  of  an  operation.  In 
addition  to  the  surface  water 
requirements  of  30  CFR  780.21(b)(2),  the 
Maryland  proposal  also  requires  a  water 
analysis  for  sulfates.  Therefore,  the 
Director  finds  the  revision  to  be  no  less 
effective  than  the  Federal  rule. 

(d)  Geologic  information.  Maryland 
proposes  to  revise  COMAR 
03.13.09.02K(2)(e)  to  require  the 
applicant  to  furnish  specific  geologic 
information  for  the  permit  and  adjacent 
area  in  sufficient  detail  to  assist  in  the 
determination  of  the  PHC  of  a  proposed 
operation.  The  revised  rules  are 
substantively  idsntical  to  the  provisions 
of  the  Federal  counterpart  at  30  CFR 
780.22.  Therefore,  the  Director  finds  the 


revision  to  be  no  less  elective  than  the 
Federal  rule. 

(e)  Water  quality  and  quantity. 
Maryland  proposes  to  revise  COMAR 
08.13.09.02K(2)(f)  by  requiring  that  the 
PHC  furnished  be  based  upon  the 
required  baseline  information.  It  allows 
the  use  of  modeling,  interpolation,  or 
Etatistical  techniques,  and  requires  that 
PHC  determinations  include  findings 
v,hether  adverse  impacts  occur  within, 
or  adjacent  to  the  permit  area.  These 
requirements  are  substantively  identical 
to  the  Federal  rules  of  30  CFR  780.21 
(b)(3)  and  (f)  (1).  (2),  and  (3).  Although 
the  proposed  revision  does  not  contain  a 
separate  specific  requirement  for  a 
review  by  the  regulatory  authority  to 
determine  if  permit  revisions  need  new 
PHC  data  as  required  by  paragraph 
(f)(4)  of  the  Federal  rule,  the  State  rule  at 
COMAR  08.13.09.08B(2)(b)  provides  that 
an  application  for  permit  revision  is 
subject  to  the  general  permit  appUcation 
requirements  of  COMAR  08.13.09.02. 
including  the  PHC  determination 
requirements  of  subsection  K(2)(f). 
When  read  together  with  COMAR 
03.13.09.08B(2)(b),  the  Director  finds  the 
proposal  to  be  no  less  effective  than  the 
Federal  rule. 

(f)  Alternative  water  source 
information.  COMAR  08.13.09.02K(2)(g) 
is  revised  to  require  information  on 
water  availability  and  alternative  water 
sources  if  PHC  determination  indicates 
contamination,  diminution  or 
i.nterruption  of  a  water  source.  Since  the 
revision  contains  the  same  language  as 
30  CFR  780.21(e),  the  Director  finds  it  to 
be  no  less  effective  than  the  Federal 
rule. 

(g)  Cumulative  hydrologic  impact 
information.  Maryland  proposes  to 
revise  COMAR  08.13.09.02K(2)(h)  to 
require  that  hydrologic  and  geologic 
information  for  assessment  of  probable 
cumulative  hydrologic  impact  of  the 
proposed  operation  and  all  anticipated 
mining  on  the  cumulative  impact  study 
area  designated  by  the  MDBOM  be 
furnished,  if  required  by  MDBOM,  and 
the  necessary  information  is  available 
from  appropriate  Federal  or  State 
agencies.  Further,  the  proposal  provides 
that  if  the  information  is  not  available 
from  such  agencies,  the  applicant  may 
gather  and  submit  the  required 
information  as  part  of  the  permit 
application.  While  the  proposal  does  not 
contain  a  provision  similar  to  30  CFR 
780.21(c)(3)  which  does  not  allow 
approval  of  a  permit  until  the  necessary 
hydrologic  and  geologic  information  is 
made  available  to  the  regulatory 
authority,  Maryland  explained 
(Administrative  Record  No.  MIM63) 
that  the  requirement  that  the  Bureau  not 
issue  a  permit  until  the  permit 


application  complies  with  all 
requirements  is  contained  on  COMAR 
08.13.09.05A(1).  That  section  provides 
that  "a  permit  may  not  be  approved 
unless  the  Bureau  finds,  in  v«rriting.  on 
the  basis  of  information  set  forth  in  the 
application,  or  information  otherwise 
available  and  documented  in  the 
approval  notice  *  *  *  that  *  *  *  the 
permit  application  complies  with  all 
requirements  of  the  Regulatory 
Program."  Maryland  further  stated  that 
it  has  always  interpreted  the  general 
requirement  of  .05A(1)  as  applying  to  the 
permit  application  hydrologic  and 
geologic  information  requirements  of 
COMAR  08.13.09.02.  When  read  together 
with  COMAR  08.13.09.05 A(l).  the 
Director  finds  the  proposal  to  be  no  '»>ss 
effective  than  the  Federal  rule. 

(h)  Water  quality  sampling  and 
analysis.  Maryland  proposes  to  add 
COMAR  08.13.09.02K(3)  to  require  the 
methodology  for  wafer  quality  sampling 
and  analysis  be  conducted  according  to 
either  the  15th  edition  of  "Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,"  or  the  methology 
delineated  in  40  CFR  parts  136  and  434. 
These  requirements  are  the  same  as  in 
30  CFR  780.21  (a)  and  (d).  Therefore,  the 
Director  finds  the  State  revision  to  be  no 
less  effective  than  the  Federal  rule. 

3.  COMAR  08.13.09.020    Hydrologic 
Reclamation  Plan 

(a)  Maps  and  cross-sections. 
Maryland  proposes  to  amend  COMAR 
08.13.09.020(12)  to  require  a  reclamation 
plan  that  includes  maps  and  cross- 
sections  indicating  the  measurers  to  be 
taken  during  mining  and  reclamation 
through  bond  release  to  protect  the 
environment,  meet  State  and  Federal 
water  quality  laws  and  protect  the  rights 
of  water  users.  Since  the  proposal 
contains  substantively  identical 
language  as  provisions  in  30  CFR 
780.21(h),  the  Director  finds  it  to  be  no 
less  effective  than  its  Federal 
counterpart. 

(b)  Drainage  water.  Maryland 
proposes  to  revise  COMAR 
08.13.09.020(13)  to  require  control  or 
treatment  of  surface  water  and  ground 
water  drainage  into,  through  and  out  of 
the  permit  area  during  the  life  of  the 
permit  to  avoid  acid  or  toxic  drainage 
and  prevent  additional  suspended  soils 
to  stream  fiow.  Since  the  proposal 
contains  substantively  identical 
language  as  provisions  in  30  CFR 
730.21(h),  the  Director  finds  it  to  be  no 
less  effective  than  its  Federal  * 
counterpart. 

(c)  Adverse  hydrologic  consequences, 
Maryland  proposes  to  require  a  plan  in 
COMAR  08.13.09.020(14)  to  address 


adverse  hydrologic  conseque 
identified  in  the  PHC  determi 
which  would  include  prevent 
remedial  measures.  Since  the 
contains  substantively  identic 
language  as  provisions  in  30  ( 
780.21(h),  the  Director  finds  it 
less  effective  than  its  Federal 
counterparts. 

(d)  Permit  area.  Maryland : 
the  term  "mine  plan  area"  to 
area"  in  COMAR  08.13.09.02C 
proposed  language  is  substar 
same  as  that  contained  in  the 
counterpart  at  30  CFR  780.21  ( 
Therefore  the  Director  finds  i 
less  effective  than  the  Federc 

(e)  Water  monitoring  baset 
Maryland  proposes  to  revise 
08.13.09.020  (16)  and  (17)  to  n 
plan  for  monitoring  ground  w 
surface  water  based  upon  thi 
determination  and  the  analyi 
baseline  hydrologic,  geologic 
information  provided  in  the  i 
to  determine  the  Impacts  of  t 
operation  on  the  hydrologic  I 
Although  the  proposed  revisi 
COMAR  08.13.09.020(17)  doe 
require  that  the  plan  provide 
monitoring  the  parameters  fc 
limitations  of  the  Bureau's  cc 
to  40  CFR  Part  434.  as  requirt 
CFR  780.21(j)(l).  the  State  ex 
(Administrative  Record  No.  1 
that  the  requirements  are  pre 
the  State's  performance  stan 
COMAR  08.13.09.23D(3).  The 
has  determined  that,  when  n 
with  23D(3).  The  Director  hai 
determined  that  when  read  I 
with  23D(3].  the  proposal  is  i 
effective  than  its  Federal  cot 

4.  COMAR  08.13.09.23  Hydi 
Balance 

(a)  Water  monitoring  plan 
proposes  to  revise  COMAR 
08.13.09.230(1)  and  08.13.09.2 
require  that  ground  and  surfi 
monitoring  be  conducted  ace 
an  approved  plan.  Since  the 
substantively  identical  to  30 
816.41(c)(1)  and  816.41(e)(1). 
finds  the  revisions  to  be  no  1 
than  the  corresponding  Fede 

(b)  Water  monitoring  freqi 
Maryland  proposes  to  revise 
08.13.09.23D(2)  and  08.13.09.2 
establish  frequency  of  monit 
revisions  would  also  require 
operator  to  immediately  tak< 
appropriate  action  and  notif; 
MDBOM  if  an  analysis  of  an 
water  sample  indicates  none 
with  a  permit  condition.  In  a 
containing  language  substan 
identical  to  that  of  30  CFR  81 
and  816.41(e)(2).  the  revision 
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application  complies  with  all 
requirements  is  contained  on  COMAR 
08.13.09.05A(1).  That  section  provides 
that  "a  permit  m.ay  not  be  approved 
unless  the  Bureau  finds,  in  vmting,  on 
the  basis  of  information  set  forth  in  the 
application,  or  information  otherwise 
available  and  documented  in  the 
approval  notice  *  *  *  that  *  *  *  the 
permit  application  complies  with  all 
requirements  of  the  Regulatory 
Program."  Maryland  further  stated  that 
it  has  always  interpreted  the  general 
requirement  of  .05A(1)  as  applying  to  the 
permit  application  hydrologic  and 
geologic  information  requirements  of 
COMAR  08.13.09.02.  When  read  together 
with  COMAR  08.13.09.05A(1),  the 
Director  finds  the  proposal  to  be  no  'pss 
effective  than  the  Federal  rule. 

(h)  Water  quality  sampling  and 
analysis.  Maryland  proposes  to  add 
COMAR  08.13.09.02K(3)  to  require  the 
methodology  for  water  quality  sampling 
and  analysis  be  conducted  according  to 
either  the  15th  edition  of  "Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,"  or  the  methology 
delineated  in  40  CFR  parts  136  and  434. 
These  requirements  are  the  same  as  in 
30  CFR  780.21  (a)  and  (d).  Therefore,  the 
Director  finds  the  State  revision  to  be  no 
less  effective  than  the  Federal  rule. 

3.  COMAR  08.13.09.020    Hydrologic 
Reclamation  Plan 

(a)  Maps  and  cross-sections. 
Maryland  proposes  to  amend  COMAR 
08.13.09.020(12)  tn  require  a  reclamation 
plan  that  includes  maps  and  cross- 
sections  indicating  the  measurers  to  be 
taken  during  mining  and  reclamation 
through  bond  release  to  protect  the 
environment,  meet  State  and  Federal 
water  quality  laws  and  protect  the  rights 
of  water  users.  Since  the  proposal 
contains  substantively  identical 
language  as  provisions  in  30  CFR 
780.21(h),  the  Director  finds  it  to  be  no 
less  effective  than  its  Federal 
counterpart. 

(b)  Drainage  water.  Maryland 
proposes  to  revise  COMAR 
08.13.09.020(13)  to  require  control  or 
treatment  of  surface  water  and  ground 
water  drainage  into,  through  and  out  of 
the  permit  area  during  the  life  of  the 
permit  to  avoid  acid  or  toxic  drainage 
and  prevent  additional  suspended  soils 
to  stream  flow.  Since  the  proposal 
contains  substantively  identical 
language  as  provisions  in  30  CFR 
730.21(h),  the  Director  finds  it  to  be  no 
less  effective  than  its  Federal  * 
counterpart. 

(c)  Adverse  hydrologic  consequences, 
Maryland  proposes  lo  require  a  plan  in 
COMAR  08.13.09.020(14)  to  address 


adverse  hydrologic  consequences 
identified  in  the  PHC  determination 
which  would  include  preventive  and 
remedial  measures.  Since  the  proposal 
contains  substantively  identical 
language  as  provisions  in  30  CFR 
780.21(h),  the  Director  finds  it  to  be  no 
less  effective  than  its  Federal 
counterparts. 

(d)  Permit  area.  Maryland  is  changing 
the  term  "mine  plan  area"  to  "permit 
area"  in  COMAR  08.13.09.020(15).  This 
proposed  language  is  substantively  the 
same  as  that  contained  in  the  Federal 
counterpart  at  30  CFR  780.21(h). 
Therefore  the  Director  finds  it  to  be  no 
less  effective  than  the  Federal  rule. 

(e)  Water  monitoring  based  on  PHC. 
Maryland  proposes  to  revise  COMAR 
08.13.09.020  (16)  and  (17)  to  require  a 
plan  for  monitoring  ground  water  and 
surface  water  based  upon  the  PHC 
determination  and  the  analyses  of  all 
baseline  hydrologic,  geologic,  and  other 
information  provided  in  the  application 
to  determine  the  impacts  of  the 
operation  on  the  hydrologic  balance. 
Although  the  proposed  revision  at 
COMAR  08.13.09.020(17)  does  not 
require  that  the  plan  provide  for 
monitoring  the  parameters  for  effluent 
limitations  of  the  Bureau's  counterpart 
to  40  CFR  Part  434,  as  required  by  30 
CFR  780.21(j)(l).  the  State  explained 
(Adminish-ative  Record  No.  MD-458B) 
that  the  requirements  are  prescribed  by 
the  State's  performance  standards  at 
COMAR  08.13.09.230(3).  The  Director 
has  determined  that,  when  read  together 
with  23D(3).  The  Director  has 
determined  that  when  read  together 
with  23D(3].  the  proposal  is  no  less 
effective  than  its  Federal  counterpart. 

4.  COMAR  08.13.09.23    Hydrologic 
Balance 

(a)  Water  monitoring  plan.  Maryland 
proposes  to  revise  COMAR 
08.13.09.230(1)  and  08.13.09.23E(1)  to 
require  that  ground  and  surface  water 
monitoring  be  conducted  according  to 
an  approved  plan.  Since  the  language  is 
substantively  identical  to  30  CFR 
816.41(c)(1)  and  816.41(e)(1),  the  Director 
finds  the  revisions  to  be  no  less  effective 
than  the  corresponding  Federal  rules. 

(b)  Water  monitoring  frequency. 
Maryland  proposes  to  revise  COMAR 
08.13.09.230(2)  and  08.13.09.23E(2)  to 
establish  frequency  of  monitoring.  The 
revisions  would  also  require  the 
operator  to  immediately  take 
appropriate  action  and  notify  the 
MDBOM  if  an  analysis  of  any  ground 
water  sample  indicates  noncompliance 
with  a  permit  condition.  In  addition  to 
containing  language  substantively 
identical  to  that  of  30  CFR  816.41(c)(2) 
and  816.41(e)(2),  the  revisions  would 


also  require  minimum  sampling  intervals 
during  each  quarter.  Therefore,  the 
Director  finds  the  revisions  to  be  no  less 
effective  than  the  Federal  rules. 

(c)  Monitoring  parameters.  In 
COMAR  08.13.09.230(3)  and 
08.13.09.23E(3).  Maryland  proposes  to 
require  specific  minimum  parameters  be 
monitored  at  each  monitoring  location. 
Since  the  proposals  not  only  include 
substantively  the  same  language  as  that 
of  30  CFR  780.21(i)(1)  and  780.21(j)(2)(i), 
but  also  impose  additional  parameters 
to  be  monitored  beyond  those  specified 
in  the  Federal  rule,  the  Director  finds  the 
proposals  to  be  no  less  effective  the 
Federal  rule. 

(d)  Monitoring  discharges  from  permit 
area.  Maryland  proposes  to  add  a 
requirement  at  COMAR  08.13.09.23E(4) 
that  the  permittee  submit  proof  of  filing 
forms  for  NPDES  reporting  requirements 
for  the  permit  area;  that  discharges  from 
the  permit  area  be  monitored  in 
accordance  with  NPDES  permits  issued 
by  the  Maryland  Department  of 
Environment;  and  that  in  those  cases 
where  analytical  units  of  sample 
collections  indicate  noncompliance  with 
a  permit  condition  or  applicable 
standard,  the  operator  shall  notify 
MDBOM  and  immediately  take  action 
provided  in  regulations  COMAR 
08.13.09.020  (12),  (13).  (14)  and 
08.13.09.050(3).  There  is  no  direct 
Federal  rule  counterpart,  but  the 
requirement  for  monitoring  discharges 
firom  the  permit  area  is  not  inconsistent 
with  the  permitting  requirements  of 
section  518  of  SMCRA.  Therefore,  the 
Director  finds  this  proposal  to  be  no  less 
effective  than  the  Federal  rules. 

(e)  Duration  of  surface  water 
monitoring.  Maryland  proposes  to  add  a 
provision  by  COMAR  08.13.09.23E(5) 
that  would  require  surface  water 
monitoring  through  mining  and 
reclamation  until  bond  release,  or  until 
certain  other  specified  requirements  are 
met.  The  proposal  would  allow 
monitoring  to  cease  if  an  operation  is 
shown  to  minimize  disturbances  to  the 
hydrologic  balance  in  the  permit  and 
offsite  areas.  Maryland  stated  that 
because  mining  operations  under 
paragraph  COMAR  .23E(4)  are  subject 
to  separate  NPDES  monitoring 
requirements  imposed  by  the  Maryland 
Department  of  Environment,  the  NPDES 
monitoring  would  not  necessarily  be 
curtailed  should  SMCRA  related 
monitoring  cease  (Administrative 
Record  No.  MO-456B).  The  Maryland 
rule  is  substantively  the  same  as  30  CFR 
816.41(e)(3)  except  the  Federal  rule 
additionally  requires  a  demonstration 
that  the  operation  prevented  material 
damage  to  the  hydrologic  balance 
outside  the  permit  area.  Maryland's 


proposal  fails  to  provide  for  such  a 
demonstration.  "Therefore,  the  Director  is 
requiring  Maryland  to  amend  its 
program  to  correct  this  omission. 

(f)  Transfer  of  Wells.  Maryland 
proposes  to  revise  COMAR 
08.13.09.231(1)  by  inserting  the  phrase, 
"and  in  accordance  with  State  and  local 
laws"  at  the  end  of  the  first  sentence  as 
an  added  requirement  pertaining  to  the 
transfer  of  a  prospect  or  monitoring  well 
for  further  use  as  a  water  well.  Since  the 
language  would  impose  substantively 
the  same  requirement  for  management 
of  wells  as  30  CFR  816.41(g).  the  Director 
finds  the  revision  to  be  no  less  effective 
than  the  Federal  rule. 

(g)  Discharge  of  water.  Maryland 
proposes  to  revise  COMAR 
08.13.09.231(1)  by  Including  the  phrase, 
"and  prevent  material  damage  outside 
the  permit  area"  among  the 
justifications  for  allowing  the 
discharging  of  water  into  an 
underground  mine.  Since  the  added 
language  is  the  same  as  that  found  in  30 
CFR  816.41(i),  the  Director  finds  the 
revision  to  be  no  less  effective  than  its 
Federal  counterpart. 

5.  COMAR  08.13.09.24A    Ponds  and 
Sediment  Control  Measures 

Maryland  proposes  to  add  subsection 
A(6)  to  require  that  all  water 
accumulated  in  any  pit  be  removed  and 
the  pit  maintained  in  a  dewatered 
condition  whenever  water  quality  or 
spoil  stability  is  affected  or  prior  to 
cessation  of  mining  activities.  While 
there  is  no  direct  Federal  counterpart  to 
this  proposal  the  Director  finds  it  to  be 
not  inconsistent  with  the  requirements 
of  SMCRA  and  the  Federal  regulations. 

6.  COMAR  08.13.09.24C   Diversion 
Design 

Maryland  proposes  to  add  COMAR 
08.13.09.24C(2)(fi  to  require  that 
diversions  be  designed  to  minimize 
adverse  impacts  to  the  hydrologic 
balance,  to  prevent  material  damage 
and  to  assure  the  public  safety.  Since 
the  proposed  language  is  substantively 
the  same  as  that  of  30  CFR  816.43(a)(1). 
the  Director  finds  it  to  he  no  less 
effective  than  its  Federal  counterpart. 

7.  COMAR  oa.13.09.24D    Stream 
Channel  Diversions 

(a)  Diversion  of  perennial  and 
intermittent  streams.  Maryland  is 
revising  paragraph  (l){a)  to  allow 
diversions  for  perennial  and  intermittent 
streams  if  there  is  a  finding  that  the 
diversion  will  not  adversely  affect  the 
water  quality  and  related  environmental 
resources  of  the  stream.  Since  the 
revised  language  would  be  substantively 
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the  same  as  that  contained  in  30  CFR 
816.43(b)(1).  the  Director  finds  the 
revision  to  be  no  less  effective  than  its 
Federal  counterpart. 

(b)  Certification.  Maryland  proposes 
in  paragraph  (2Kc)  to  add  the 
requirement  that  design  and 
construction  of  stream  channel 
diversions  be  certified  by  a  qualified 
professional  engineer  as  meeting  the 
performance  standards  and  design 
criteria  of  the  regulatory  program.  Since 
the  proposed  language  is  substantively 
the  same  as  that  of  30  CFR  816.43(b)(4). 
the  Director  finds  it  to  be  no  less 
effective  than  its  Federal  counterpart 

8.  COMAR  08.13.09.24F    Siltation 
Structures 

(a)  Definitions.  Maryland  proposes  in 
COMAR  08.13.09.24F(1)  to  add  the 
definitions  for  "siltation  structure," 
"disturbed  areas"  and  "other  treatment 
facihties."  Since  the  proposaJ  has 
identical  language  as  the  Federeil 
program  at  30  CFR  816.46(a)  (1).  (2),  and 
(3).  the  Director  finds  the  proposal  to  be 
no  less  effective  than  the  Federal  rule. 

(b)  General  requirements.  Maryland 
proposes  to  add  COMAR  08.13.09.24F(2) 
(a)  through  (g)  as  the  general 
requirements  for  siltation  structures. 

(i)  Paragraph  (2](a)  would  require  use 
of  best  technology  available  in  order  to 
prevent  additional  contributions  of 
suspended  solids  to  runoff  or 
streamflow  outside  the  permit  area. 
Since  the  proposed  language  is 
substantively  the  same  as  in  30  CFR 
816.46(b)(1),  the  Director  fmds  the 
proposal  to  be  no  less  effective  than  its 
Federal  counterpart. 

(ii)  Paragraph  (2)(b)  would  require  all 
surface  drainage  from  the  disturbed  area 
to  be  passed  through  a  siltation 
structure  before  leaving  the  permit  area, 
except  as  provided  in  paragraph 
(G)(1)(d).  The  reference  to  paragraph 
(G)(1)(d)  is  incorrect  and  should  be 
proposed  paragraph  F(5).  "Exemptions." 
Maryland  has  acknowledged  the  error 
and  agreed  to  correct  the  reference 
(Administrative  Record  No.  MD-4&3). 
This  corrected  proposal  would  allow  an 
exemption  to  the  requirement  if  the  total 
area  disturbed  is  small,  and  the  operator 
demonstrates  that  siltation  structures 
and  alternate  sediment  control  measures 
are  not  necessary  to  meet  effluent 
limitations  and  applicable  State  and 
Federal  water  quality  standards  for 
receiving  waters.  With  the 
understanding  that  Maryland  wiU 
correct  the  erroneous  reference  priw  to 
promulgating  amended  regulations,  the 
Director  fmds  the  proposal  to  be  no  less 
effective  than  its  Federal  counterpart  at 
30  CFR  816.48(b)(2). 


(iii)  Paragiaph  (2)(c)  would  require 
that  siltation  structures  be  built  before 
beginning  surface  mine  activities  and 
that  upon  construction  the  structures 
shall  be  certified  by  a  quahfied 
registered  professional  engineer.  Since 
the  proposed  language  is  substantively 
the  same  as  30  CFR  816.46(b)(3),  the 
Director  fmds  the  proposal  to  be  no  less 
effective  than  its  Federal  counterpart. 

(iv)  Paragraph  (2)(d)  would  require 
that  any  siltation  structure  which 
impounds  water  be  designed, 
constructed  and  maintained  in 
accordance  with  sections  .24G  and  .24H 
of  the  Maryland  program.  Since  the 
proposed  provision  is  substantively  the 
same  as  30  CFR  816.46(b)(4).  the  Director 
nnds  the  proposal  to  be  no  less  effective 
than  its  Federal  counterpart. 

(v)  Paragraph  (2)(e)  would  require  that 
any  siltation  structure  be  maintained 
until  removal  is  authorized  by  the 
Bureau,  and  in  no  case  removed  if 
augmented  seeding  occurred  within  the 
last  two  years.  Since  the  proposal  is 
substantively  the  same  as  30  CFR 
816.46(b)(5).  the  Director  Gnds  the 
proposal  to  be  no  less  effective  than  its 
Federal  counterpart 

(vi)  Paragraph  (2)(f)  would  require 
that  when  a  siltation  structure  is 
removed,  the  area  be  regraded  and 
revegetated  in  accordance  with  the 
approved  reclamation  plan.  Since  the 
proposed  language  is  substantively  the 
same  at  30  CFR  816.46(b)(6).  the  Director 
finds  the  proposal  to  be  no  less  effective 
than  the  Federal  rule. 

(vii)  Paragraph  (2)(g)  ivould  clarify 
that  design,  construction  and 
maintenance  of  any  siltation  structure 
does  not  relieve  the  person  responsible 
from  compliance  with  applicable 
effluent  limitations.  There  is  no 
corresponding  Federal  rule,  but  the 
proposed  language  does  not  conflict 
with  the  general  hydrological  standards 
of  section  515(b)(10)(B)  of  SMCRA. 
Therefore,  the  Director  finds  that 
proposal  is  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

(c)  Sedimentation  ponds.  Maryland 
proposes  new  sedimentation  pond 
requirements  at  COMAR  08.13.09.24F(3) 
(a)  through  (c). 

(i)  Paragraph  (3Xa)  would  require  that 
sedimentation  ponds  be  designed, 
constructed  and  maintained  in 
accordance  with  section  .24G  and  .24H 
of  this  regulation.  While  there  is  no 
Federal  counterpart  to  this  proposal,  the 
Director  finds  it  to  be  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

(ii)  Paragraph  (3)(b)  would  require 
that  sedimentation  ponds  be  located  as 
near  as  possible  to  the  disturbed  area 


and  out  of  perennial  streams  unless 
approved  by  the  MDBOM.  Since  the 
proposed  language  is  substantively  the 
same  as  30  CFR  816.46(c)(l)(ii),  the 
Director  finds  the  proposal  to  be  no  less 
effective  than  its  Federal  counterpart. 

(iii)  Paragraph  (3)(c)  would  require 
that  sedimentation  ponds  be  designed, 
constructed  and  maintained  to:  (i) 
Provide  a  minimum  storage  volume  of  67 
cubic  yards  per  acre  of  drainage  area  to 
the  pond;  (ii)  provide  adequate  detent^n 
time;  (iii)  contain  or  treat  a  ten-year 
precipitation  event  as  approved  by  the 
MDBOM;  (iv)  provide  a  dewatering 
device  adequate  to  maintain  the 
detention  time;  (v)  minimize  short 
circuiting;  and  (vi)  provide  removal  of 
sediment  to  maintain  60  percent  of  the 
sediment  storage  volume.  The  proposed 
language  of  paragraphs  (3Kc)  (ii).  (iii) 
and  (v)  is  substantively  the  same  as  30 
CFR  816.46(c)(l)(iii)  (B).  (C)  and  (E), 
respectively.  The  proposed  rule  at 
paragraph  (3)(c){i)  would  require  67 
cubic  yards  of  storage  volume  per  acre 
while  30  CFR  816.46(cKiiJKA)  requires 
"adequate"  storage  volume.  The 
proposed  language  of  paragraph 
(3)(c)(iv)  would  allow  alternative 
positioning  of  a  dewatering  device 
adequate  to  maintain  the  prescribed 
detention  time  while  {  816.46(c)(iii)(D) 
merely  requires  a  dewatering  device 
adequate  to  maintain  the  prescribed 
detention  time.  Proposed  paragraph 
(3)(c)(vi)  would  require  sediment 
removal  to  maintain  60  percent  of  the 
storage  volume  while  9  818.46(c)(iii)(FI 
requires  removal  to  maintain  an 
adequate  volume.  The  proposed 
language  of  paragraph  (3)(c)(iv)  restricts 
the  location  of  the  dewatering  device  to 
an  elevation  no  lower  than  the 
maximum  elevation  of  the  sediment 
storage  volume,  unless  approved  by  the 
Bureau.  The  restriction  on  the  location 
of  the  dewatering  device  is  being 
imposed  in  order  to  improve  the 
efficiencv  and  effectiveness  of  the 
device  and  to  enhance  removal  of  water 
storage  resulting  from  inflow.  The 
Director  fmds  the  proposal  to  be  no  less 
effective  than  its  Federal  counterpart 

(d)  Other  treatment  facilities. 
Maryland  proposes  in  COMAR 
08.13.09.2^(4)  to  require  that  other 
treatment  facihties  be  designed  in 
accordance  with  the  applicable 
requirements  of  this  section  and  to 
contain  or  treat  the  10-year.  24-hour 
precipitation  event  unless  a  lesser 
design  event  is  approved  by  the 
MDBOM.  Since  the  proposed  language 
is  substantively  the  same  as  30  CFR 
816.46(d).  the  Director  finds  the  proposal 
to  be  no  less  effective  than  its  Federal 
counterpart. 


(e)  Exemptions.  Maryland  [ 
add  COMAR  08.13.09.24F(5)  v 
would  provide  that  exemptioi 
requirements  of  this  section  n 
granted  if  the  disturbed  drain 
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and  out  of  perennial  streants  unless 
approved  by  the  MDBOM.  Since  the 
proposed  language  is  substantively  the 
same  as  30  CFR  816.46(c)(l)(ii).  the 
Director  finds  the  proposal  to  be  no  less 
effective  than  its  Federal  counterpart. 

(iii)  Paragraph  (3)(c)  would  require 
that  sedimentation  ponds  be  designed, 
constructed  and  maintained  ta*  (i) 
Provide  a  minimum  storage  volume  of  67 
cubic  yards  per  acre  of  drainage  area  to 
the  pond;  (ii)  provide  adequate  detention 
time;  (iii)  contain  or  treat  a  ten-year 
precipitation  event  as  approved  by  the 
MDBOM;  (iv)  provide  a  dewatering 
device  adequate  to  maintain  the 
detention  time;  (v)  minimize  short 
circuiting;  and  (vi)  provide  removal  of 
sediment  to  maintain  60  percent  of  the 
sediment  storage  volume.  The  proposed 
language  of  paragraphs  (3Kc)  (ii).  (iii) 
and  (v)  is  substantively  the  same  as  30 
CFR  816.46(c)(l){iii)  (B).  (C)  and  (E), 
respectively.  The  proposed  rule  at 
paragraph  (3)(c){i)  would  require  67 
cubic  yards  of  storage  volume  per  acre 
while  30  CFR  816.46(cKiiiKA)  require 
"adequate"  storage  volume.  The 
proposed  language  of  paragraph 
(3)(c)(iv)  would  allow  alternative 
positioning  of  a  dewatering  device 
adequate  to  maintain  the  prescribed 
detention  time  while  {  816.46lc)(iii)(D) 
merely  requires  a  dewatering  device 
adequate  to  maintain  the  prescribed 
detention  time.  Proposed  paragraph 
(3)(c)(vi}  would  require  sediment 
removal  to  maintain  60  percent  of  the 
storage  volume  while  9  816.46(c)(iii)(F) 
requires  removal  to  maintain  an 
adequate  vohime.  The  proposed 
language  of  paragraph  (3](c)(iv)  restricts 
the  location  of  the  dewatering  device  to 
an  elevation  no  lower  than  the 
maximum  elevation  of  the  sediment 
storage  volume,  unless  approved  by  the 
Bureau.  The  restriction  on  the  location 
of  the  dewatering  device  is  being 
imposed  in  order  to  improve  the 
efficiencv  and  effectiveness  of  the 
device  and  to  enhance  removal  of  water 
storage  resulting  from  inflow.  The 
Director  finds  the  proposal  to  be  no  less 
effective  than  its  Federal  counterpart 

(d)  Other  treatment  facilities. 
Maryland  proposes  in  COMAR 
08.13.09.2^(4)  to  require  that  other 
treatment  facihties  be  designed  in 
accordance  with  the  applicable 
requirements  of  this  section  and  to 
contain  or  treat  the  10-year,  24-bour 
precipitation  event  unless  a  lesser 
design  event  is  approved  by  the 
MDBOM.  Since  the  proposed  language 
is  substantively  the  same  as  30  CFR 
816.46(d).  the  Director  finds  the  proposal 
to  be  no  less  effective  than  its  Federal 
counterpart. 


(e)  Exemptions.  Maryland  proposes  to 
add  COMAR  08.13.09.24F(5)  which 
would  provide  that  exemptions  to  the 
requirements  of  this  section  may  be 
granted  if  the  disturbed  drainage  area 
within  the  total  disturbed  area  is  small 
and  the  operator  demonstrates  that 
siltation  structures  and  alternate 
sediment  control  measures  are  not 
necessary  to  meet  effluent  limitations  in 
this  regulation.  The  proposed  language 
is  substantively  the  same  as  30  CFR 
816.46(e).  Therefore,  the  Director  finds 
the  proposal  to  be  no  less  effective  than 
its  Federal  counterpart. 

9.  COMAR  08.13.09.24H   Impoundments 

Maryland  proposes  new  language  for 
the  permanent  and  temporary 
impoundment  rules  and  is  changing  the 
section  name  to  "Impoundments." 

(a)  General  requirements.  Maryland 
proposes  to  add  subsection  COMAR 
08.13.09.24H(1)  (a)  through  (1)  as  the 
general  requirements  for  impoundments. 
COMAR  0ai3.09.24H(l)  requires  that 
•  impoundments  (a)  be  designed  and 
constructed  so  that  the  minimum 
elevation  at  the  top  of  the  settled 
embankment  will  be  one  foot  above  the 
water  surface  in  the  pond  with  the 
emergency  spillway  flowing  at  design 
depth;  (b)  be  designed  and  constructed 
so  the  constructed  dam  height  is  at  least 
five  percent  over  design  height  to  allow 
for  settlement;  (c)  be  designed  and 
constructed  to  ensure  that  all  perimeter 
slopes  are  stable,  are  not  steeper  than 
2:1,  and  are  protected  against  erosion; 
(d)  be  designed  and  constructed  so  the 
crest  of  the  emergency  spillway  is  a 
minimum  of  one  foot  above  the  crest  of 
the  principal  spillway;  (e)  comply  with 
COMAR  08.05.03.05  if  the  embankment 
is  more  than  15  feet  in  height  as 
measured  horn  the  upstream  toe  of  the 
embankment  to  the  crest  of  the 
emergency  spillway;  (f)  be  revegetated 
immediately  upon  completion  of 
construction;  (g)  have  embankment 
slope  protection  against  surface  erosion 
and  damage  due  to  sudden  drawdown: 
(h)  have  vegetated  embankment  faces 
except  that  faces  where  water  is 
impounded  may  be  riprapped  or 
otherwise  stabilized  in  accordance  with 
accepted  design  practices;  (i)  be 
designed  by  or  under  the  supervision  of 
a  registered  professional  engineer  (RPE) 
using  current,  prudent,  engineering 
practices  and  design  criteria,  and 
certified  by  a  RPE;  (j)  be  inspected 
during  construction  under  the 
supervision  of  and  certified  after 
construction  by  a  registered  professional 
engineer,  (k)  be  routinely  maintained 
during  mining  operations;  and,  (I)  be 
designed  and  constructed  in  accordance 
with  U.S.  Soil  Conservation  Service 


Practice  Standard  378  "Ponds,"  if 
impoundments  do  not  meet  the  size  or 
other  criteria  of  30  CFR  77.216(a)  and  are 
located  where  failure  would  not  be 
expected  to  cause  loss  of  life  or  serious 
property  damages. 

Paragraph  (a)  provides  for  a  minimum 
freeboard  of  1  foot  as  opposed  to  30  CFR 
816.49(a)(4)  which  requires 
impoundments  to  have  adequate 
freeboard.  Maryland  stated  that  a 
minimum  freeboard  of  1  foot  is  provided 
for  in  U.S.  Soil  Conservation  Service 
Practice  Standard  378,  "Ponds," 
October,  1978,  and  is  the  standard  used 
nationwide  to  ensure  adequate 
freeboard  on  ponds  to  prevent 
overtopping  by  waves  or  increases  in 
storage  volume  (Administrative  Record 
No.  MD^63).  Paragraphs  (b),  (c).  and  (d) 
provide  for  specific  design  criteria  while 
30  CFR  816.49(a)(2)  allows  for  any 
design  criteria  that  may  be  established 
by  the  regulatory  authority.  Paragraph 
(e),  for  which  there  is  no  general  Federal 
counterpart,  requires  compliance  with 
regulations  of  the  State's  Water 
Resources  Administration  of  the 
Department  of  Natural  Resources 
(dealing  with  dams  and  reservoirs] 
when  the  embankment  is  more  than  15 
feet  in  height.  The  requirements  imposed 
by  the  referenced  regulation  in 
connection  with  the  construction, 
reconstruction,  repair  or  alteration  of  a 
dam  or  reservoir  provide  a  further  level 
of  compliance  review  for  larger-type 
embankments  not  required  by  SMCRA 
or  the  Federal  regulations. 

Paragraph  (f),  for  which  there  is  no 
direct  Federal  coimterpart,  requires  that 
impoundments  be  vegetated 
immediately  upon  completion  of 
construction.  This  provision  is 
consistent  with  the  general 
contemporaneous  reclamation 
requirements  of  30  CFR  816.100. 

The  provisions  of  paragraphs  (g).  (h). 
and  (1)  are  substantively  the  same  as 
those  contained  in  30  CFR  816.49(a)  (6). 
(7),  and  (3)  respectively. 

Paragraphs  (i)  and  (j)  are  similar  to 
the  provisions  of  30  CFR  816.49(a)(2)  and 
(a)(10),  respectively,  except  that  the 
State  proposals  do  not  require  that  the 
registered  professional  engineer,  who 
designed  and  certified  the  impoundment, 
and  inspected  the  impoundment  during 
and  after  construction,  be  experienced 
in  the  design  and  construction 
of  impoundments  as  required  by  the 
Federal  rules.  Maryland  stated  that  the 
reference  to  experience  in  the  design 
and  construction  of  impoundments  was 
deleted  since  the  Federal  regulations 
failed  to  quantify  "experience"  or 
provide  standards  for  accepting  or 
rejecting  a  registered  professional 


engineer's  (RPE)  impoundment  design. 
Further.  Maryland  stated  that 
Impoundment  designs  are  reviewed  by 
the  Bureau  of  Mines  and  are  not 
accepted,  whether  certified  by  an  RPE 
with  or  without  experience  in  the  design 
and  construction  of  impoundments  until 
the  Bureau  is  confident  that  the  design 
meets  the  required  standards  set  forth  in 
the  State  regulations  (Administrative 
Record  No.  MD-463). 

Based  upon  the  clarification  provided 
by  the  State,  the  Director  feels  that  the 
fact  that  certified  designs  are 
subsequently  reviewed  by  the  Bureau  of 
Mines  should  be  sufficient  to  ensure  the 
integrity  of  the  designs  and,  therefore, 
the  lack  of  a  requirement  for  experience 
in  the  design  and  construction  of 
impoundments  does  not  make  proposed 
rule  08.13.09.24H(l){i)  less  effective  than 
the  Federal  rule  at  30  CFR  816.49(a)(2). 
In  addition,  although  proposed  rule 
08.13.09.24H(l)(j)  does  not  include  an 
experience  requirement  similar  to  the 
Federal  rule  at  30  CFR  816.49(a)(10),  the 
proposed  rule  at  .24H(6),  as  discussed  in 
Finding  9(f).  does  provide  that 
inspections  during  and  upon  completion 
of  construction  be  conducted  by 
professional  engineers  or  specialists 
experienced  in  the  construction  of 
impoundments.  However,  the  proposed 
rules  do  not  require  that  the  professional 
engineers  or  specialists  conducting 
annual  inspections  be  experienced  in 
the  construction  of  impoundments  as 
required  by  30  CFR  816.49(a)(lG). 

There  is  no  Federal  rule  counterpart 
for  the  maintenance  requirements  of  the 
State's  proposed  subparagraph  (k). 
However,  the  removal  of  combustible 
material  and  cleaning  of  ditches  and 
spillways  would  facilitate  the  inspection 
requirements  of  30  CFR  816.49(a)(ll). 

On  the  basis  of  the  above,  the 
Director  finds  that  the  proposals 
contained  in  subsections  H(l)  (a) 
through  (1)  are  no  less  effective  than  the 
cited  Federal  regulations,  except  to  the 
extent  that  the  proposals  fail  to  require 
that  the  professional  engineers  or 
specialists  conducting  annual 
inspections  be  experienced  in  the 
construction  of  impoundments. 
Therefore,  the  Director  is  requiring 
Maryland  to  amend  its  program  to 
correct  this  deficiency. 

(b)  Stability.  Maryland  proposes  to 
add  subsection  COMAR 
08.13.09.24H(2)(a),  (b)  and  (c)  (i)  through 
(vi)  to  identify  impoundment  size  and 
safety  factor  criteria.  Subsection  H(2) 
requires  that  impoundments:  (a)  meeting 
the  size  or  other  criteria  of  30  CFR 
77.216(a).  or  located  where  failure  could 
cause  loss  of  life  or  serious  property 
damage,  or  a  coal  mine  waste 
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impounding  structure  shall  have  a 
minimum  static  safety  factor  of  1  J>  for  a 
normal  pool  with  steady  state  seepage 
saturation  conditions  and  a  seismic 
safety  factor  of  at  least  1.2;  (b)  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a),  except  for  coal  mine 
waste  impounding  structures  and 
located  where  failure  would  not  be 
expected  to  cause  loss  of  life  or  serious 
property  damage,  shall  be  constructed  to 
achieve  a  minimum  static  safety  factor 
of  1.3  for  a  normal  pool  with  steady 
state  seepage  saturation  conditions;  (c) 
shall  be  deemed  to  meet  a  minimum 
static  safety  factor  of  U  for  a  normal 
pool  with  steady  state  seepage 
conditions  if;  (i)  The  impoundment  is 
designed  and  constructed  so  the  top 
width  of  the  embankment  is  no  less  than 
the  quotient  of  (H-f-35)/5,  where  H  is  the 
height  in  feet,  of  the  embankment  as 
measured  from  the  upstream  toe  of  the 
embankment;  (ii)  the  impoundment  is 
designed  and  constructed  so  the 
combined  upstream  and  downstream 
sideslopes  of  the  settled  embankment 
are  not  less  than  5:1  with  neither  slope 
steeper  than  2:1;  (iii)  the  embankment 
foundation  is  cleared  of  all  organic 
material,  the  surface  of  the  area  is 
sloped  to  no  steeper  than  1:1  and  the 
entire  area  is  scarified;  (iv)  a  cutoff 
trench  is  designed  and  constructed  prior 
to  initiating  the  placement  of  Fill 
material  for  the  embankment;  (v)  the  fill 
material  used  in  construction  of  the 
embankment  is  free  of  sod,  large  roots 
and  other  vegetative  matter,  fi^zcn  soil 
and  coal  processing  waste;  and,  (vi)  the 
construction  of  the  embankment  begins 
by  placing  and  spreading  fill  material  at 
the  lowest  point  of  foundation,  the  fill  is 
brought  up  in  horizontal  layers  not  to 
exceed  eight  inches  as  required  to 
facilitate  compaction,  and  is  compacted 
as  specified  in  the  approved  design. 

Paragraph  (a)  is  substantively  the 
same  as  30  CFR  816.49(aK3Ki)  and 
paragraph  fb)  is  substantively  the  same 
as  30  CFR  816.49{a)(3Hii). 

30  CFR  780.25(c)(3)  provides  that  for 
impoundments  not  meeting  the  size  and 
other  criteria  of  30  CFR  77.216(a}  and 
located  where  failure  would  not  be 
expected  to  cause  loss  of  life  or  serious 
property  damage,  the  regulatory 
authority  may  establish  through  the 
State  program  approval  process 
engineering  design  standards  that 
ensure  stability  comparable  to  a  1.3 
minimum  static  safety  factor  in  lieu  of 
engineering  tests  to  establish 
compliance  with  the  minimum  stab'c 
safety  factor  of  1.3  speciHed  in  30  CFR 
816.49(a){3)(i{).  Pursuant  to  the 
provisions  of  J  780.25(c)(3).  Maryland 
has  proposed,  in  COMAR 


08.13.09.24H(2)(c),  six  specific  criteria  by 
which  impoundments  shall  be  deemed 
to  meet  a  minimum  static  safety  factor 
of  1.3  for  a  normal  pool  with  steady 
state  seepage  conditions. 

OSM  has  reviewed  the  criteria 
speciRed  by  the  State,  and  feels  that  the 
following  clarifications  are  necessary  to 
ensure  that  COMAR  Oai3.09.24H(2Kc)  is 
no  less  effective  than  the  Federal 
regulations. 

— The  State  should  specify  that  the 
listed  criteria  apply  to  impoundments 
not  meeting  the  size  or  other  criteria 
of  30  CFR  77.216(a)  and  located  where 
failure  would  not  be  expected  to 
result  in  loss  of  life  or  serious  property 
damage. 
— The  proposal  in  subsection  (c)(iii) 
states  that  "*  *  *  the  surface  of  the 
foundation  area  is  sloped  to  not 
steeper  than  1:1  *  *  *."  This  slope  is 
too  steep  for  construction  of  an 
embankment  with  combined  side 
slopes  of  5:1,  as  specified  in 
subsection  (c)(ii).  If  the  1:1  slope  is  to 
represent  th^  maximum  slope 
allowable  on  the  flanks  of  the  valley 
where  the  Impoundment  is  to  be 
constructed,  then  the  proposed  rule 
should  so  state.  Also,  the  maximum 
allowable  slope  of  the  valley  floor 
should  be  designated. 
— ^To  ensure  impoundment  stability  with 
a  static  safely  factor  of  1.3,  Maryland 
should  develop  a  worse-case-scenario 
for  the  soils  and  slopes  typical  of  the 
western  Maryland  coal  bearing  areas. 
The  stability  analysis  of  this  scenario 
would  be  technical  fustification  for 
establishing  minimum  guidelines  for 
meeting  the  Federal  requirements. 
The  Director  finds  the  proposed  rules 
in  COMAR  08.13.09.24H(2)  (a)  and  (b)  to 
be  no  less  effective  than  the  Federal 
rules  at  30  CFR  816.49(a)(3)  (i)  and  (ii), 
respectively.  In  addition,  the  Director 
finds  the  proposed  rule  at  COMAR 
08.13.09.24H(2)(cl  to  be  less  effective 
than  the  Federal  regulations  and  is 
requiring  Maryland  to  amend  Its 
program  to  provide  the  cited 
clarifications. 

(c)  Foundation.  Maryland  proposes  in 
COMAR  08.13.09.24H(3)  to  require  that 
foundations  and  abutments  for  an 
impounding  structure  be  stable  during 
all  phases  of  construction  and  operation 
and  be  designed  based  on  adequate  and 
accurate  information  on  the  foundation 
conditions.  For  an  impoundment 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a),  the  foundation 
investigation,  as  well  as  any  necessary 
laboratory  testing  of  foundation 
material,  shall  be  performed  to 
determine  the  design  requirements  for 
foundation  stability.  Since  the  proposal 


is  substantively  the  same  as  30  CFR 
816.49(aK5)(i).  the  Director  finds  it  to  be 
no  less  effective  than  its  Federal 
counterpart. 

(d)  Spillways.  Maryland  proposes  in 
COMAR  08.13.09.24H(4)  to  require:  (aj 
That  an  impoundment  include  either  a 
combination  of  principal  and  emergency 
sfMllways  or  a  single  spillway 
configured,  as  specified  in  paragraph  (b), 
which  ensiu'cs  design  and  construction 
to  safely  pass  the  applicable  design 
predpttatiun  event  specified  in 
paragraph  (c)  which  follows;  (b)  that  the 
MDBOM  may  approve  a  single  open- 
channel  spillway  that  is:  (i)  Of 
noncrodible  construction  and  designed 
to  carry  sustained  flows;  or  (ii)  rock  or 
grass-lined  and  designed  to  carry  abort 
term  infrequent  flows  at  nonerosive 
velocities  where  sustained  flows  are  not 
expected;  and  (c)  that  the  required 
design  precipitation  event  for 
impoundments  meeting  the  siuilway 
requirements  of  subsections  H(5)  or  H(6) 
following  are:  (i)  for  an  impoundment 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a),  a  100-year,  6-hour  event 
or  larger  event  specified  by  the 
MDBOM;  or,  (ii)  for  impoundments  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a),  a  25-year  24-hour  event, 
or  larger  event  specified  by  the 
MDBOM. 

COMAR  08.13.09.24ff(4)  (aJ  and  (b) 
are  substantively  the  same  as  30  CFR 
816.49(a)(8)  and  816.49(aJ(8)(i) 
respecUvely.  COMAR  08.13.09.24H(4Kc) 
differs  from  the  Federal  rule  at  30  CFR 
816.49(a)(a)(ii)  only  for  the  duration  of 
the  design  events  for  impoundments  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a).  Maryland  has  elected  to 
retain  design  events  with  a  24-hour 
duration.  The  Federal  rule  provides  for 
6-bour  duration  design  events.  OSM 
conducted  a  study  of  the  differences  in 
peak  flows  generated  by  events  of  these 
durations  under  the  various  cooditioos 
encountered  in  Maryland 
(Administrative  Record  No.  MD-&10). 
The  study  concluded  that  under  most 
conditions  the  peak  runoff  from  a  24- 
hour  event  would  exceed  that  from  a  6- 
hour  event  or  that  the  difference  was 
insignificant  in  terms  of  desi^ 
considerations.  Based  upon  the  study, 
the  Director  believes  that  the  State's  use 
of  the  24-hour  design  event  rather  than 
the  G-honr  event  is  as  stringent  or  more 
stringent  than  the  corresponding  Federal 
requirement. 

Accordingly,  the  Director  finds  die 
proposed  rales  at  .24H  (a),  (b),  and  fc) 
are  no  less  effective  than  the  Federal 
counterparts  at  30  CFR  816.49(a)(8}- 
(8)(iiJ. 


Federal  Ragistai 

(e)  Other  qaai/fyipg  criteria. 
Maryland  proposes  to  reqvire  in 
COMAR  08.13iHi24H(5)  that 
impocndments  meeting  the  size 
qualifying  criteria  of  30  CFR  77.i 
comply  with  30  CFR  77.218  and  I 
section.  The  plan  required  to  be 
submitted  to  the  District  Managi 
MSHA  under  30  CFR  77J218  shal 
submitted  to  the  MDBOM  as  pai 
permit  application.  Since  the  pre 
substantively  the  same  as  provi; 
30  CFR  780.2S(cK2),  the  Director 
to  be  no  less  effective  than  its  Fi 
counterpart. 

(f)  Inspections.  Maryland  prop 
COMAR  0ai34)9.24H(6)  to  requi 
qualified  registered  professional 
engineer  or  other  qualified  speci 
under  the  direction  of  the  profes 
engineer,  inspect  the  impoundmi 
professional  engineer  or  specialj 
be  experienced  in  the  constructi 
impoundments.  These  inspectioi 
be  made  (a)  at  appropriate  time: 
construction,  including:  (i)  Site 
preparation;  (ii)  construction  of 
off  trench;  (iit)  placement  of  the 
principal  spillway  pipe,  includin 
seep  collars  and  riser  base;  and, 
placement  and  compaction  of  fil 
material  around  the  principal  sp 
and  (b)  upon  completion  of  cons 
In  addition,  the  State  proposes  t 
COMAR  08.13.09.24H(9)  to  reqni 
an  impoundment  be  inspected  a 
annually  by  a  registered  profess 
engineer  or  other  quahfied  speci 
under  tibe  directioD  of  the  RPE  u 
removal  of  the  impoundment  or 
of  performance  bond.  The  Direc 
that  COM.^R  0e.09.13.24H{6),  wl 
together  with  the  annual  inspect 
requirement  of  proposed  COMA 
08.0g.l3.24K(9)  is  substantively  i 
as  and,  therefore,  is  no  less  effei 
than  the  Federal  requirement  at 
816.49(aK10)(i>. 

(g)  Certificotion.  Maryland  pr 
to  add  COMAR  08.13i)9.24H(7)  I 
would  require  upon  completion 
construction  that  a  certification 
statement  and  an  as-built  drawi 
be  submitted  for  each  impoundr 
impounding  structure.  The  as-bt 
drawing  shall  show  the  approve 
and  any  modification  or  minor  c 
The  certification  statement  shal 
signed  and  sealed  by  a  registers 
professional  engineer,  registerec 
Stale  of  Maryland  and  shall  cer 

(a)  The  Bnpoundment  and  inapoi 
structure  has  been  constructed  i 
accordance  with  the  plans  and 
specifications  in  the  approved  p 

(b)  observations  and  measuremt 
were  made  at  appropriate  times 
and  following  construction  by  a 
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is  substantively  the  same  as  30  CFR 
816.49(a)(5)(i).  the  Wrector  finds  it  to  be 
no  less  effective  than  Its  Federal 
counterpart. 

(d)  Spithvays.  Maryland  proposes  in 
COMAR  08.13.09.24H(4)  to  require:  (aj 
That  an  impoundment  include  either  a 
combination  of  principal  and  emergency 
sfMllways  or  a  single  spillway 
configured,  as  specified  in  paragraph  (b), 
which  ensures  design  and  construction 
to  safely  pass  the  applicable  design 
predprtation  event  specified  in 
paragraph  (c)  which  follows;  (b)  that  the 
MDBOM  may  approve  a  single  open- 
channel  spillway  that  is:  (i)  Of 
nonerodible  construction  and  designed 
to  carry  sustained  flows;  or  (ii)  rock  or 
grass-lined  and  designed  to  carry  abort 
term  infrequent  flows  at  nonerosive 
velocities  where  sustained  flows  are  not 
expected;  and  (c)  that  the  required 
design  precipitation  event  for 
impoundments  meeting  the  s|Nllway 
requirements  of  subsections  H(5)  or  H(6) 
following  are:  (i)  for  an  impoundment 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a),  a  100-year.  6-hour  event 
or  larger  event  specified  by  the 
MDBOM;  or,  (ii)  for  impoundments  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a),  a  25-year  24-hour  event, 
or  larger  event  specified  by  the 
MDBOM. 

COMAR  08.13.09.2411(4)  (a)  and  (b) 
are  substantively  the  same  as  30  CFR 
816.4g(a](8)  and  81&49(a)(8)(i) 
respecUvely.  COMAR  08.13.09.24H(4Kc) 
differs  from  the  Federal  rule  at  30  CFR 
816.49(a)(a](ii)  only  for  the  duration  of 
the  design  events  for  impoundments  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a).  Maryland  has  elected  to 
retain  design  events  with  a  24-hour 
duration.  The  Federal  rule  provides  for 
6-bour  duration  design  events.  OSM 
conducted  a  study  of  the  differences  in 
peak  flows  generated  by  events  of  these 
durations  under  the  various  conditions 
encountered  in  Maryland 
(Administrative  Record  No.  MD-SIO). 
The  study  concluded  that  under  most 
conditions  the  peak  runoff  from  a  24- 
hour  event  would  exceed  that  from  a  6- 
hour  event  or  that  the  difference  was 
insignificant  in  terms  of  desi^ 
consideraticHis.  Based  open  the  study. 
the  Director  believes  that  the  State's  use 
of  the  24-hour  design  event  rather  than 
the  O-honr  event  is  as  stringent  or  more 
stringent  than  the  corresponding  Federal 
requirement. 

Accordingly,  the  Director  finds  the 
proposed  rules  at  .24H  (a),  (b),  and  (c) 
are  no  less  effective  than  the  Federal 
counterparts  at  30  CFR  8ie.49(a){8}- 
(8)(ii). 


(e)  Other  qaolifying  criteria. 
Maryland  proposes  to  require  in 
COMAR  08.13.0a24H(5)  that 
impoundments  meeting  the  size  or  other 
qualifying  criteria  of  aD  CFR  77.216(a) 
compl^  with  30  CFR  77.216  and  tbi* 
section.  The  plan  required  to  be 
submitted  to  the  District  K>fanager  of 
MSHA  under  30  CVR  77.218  shall  abo  be 
submitted  to  the  MDBOM  as  part  of  the 
permit  application.  Since  the  proposal  is 
substantively  the  same  as  provisions  at 
30  CFR  7aa26(c)(2),  the  Director  finds  it 
to  be  no  less  effective  than  its  Federal 
counterpart. 

(f)  Inspections,  Maryland  propoees  in 
COMAR  0ai3J)9.24H(6)  to  reqnire  that  a 
qualified  registered  professional 
engineer  or  other  qualified  specialist, 
under  the  direction  of  the  professional 
engineer,  inspect  the  impoundment  The 
professional  engineer  or  specialist  shall 
be  experienced  in  the  construction  of 
impoundments.  These  inspections  shall 
be  made  (a)  at  appropriate  times  during 
conslructicBi,  including:  (i)  Site 
preparation;  (ii)  construction  of  the  cut- 
off trench;  (iii)  placement  of  the 
principal  spillway  pipe,  including  anti- 
seep  collars  and  riser  base;  and,  (iv) 
placement  and  compaction  of  fill 
material  around  the  principal  spillway, 
and  (b)  upon  completion  of  construction. 
In  addition,  the  State  proposes  in 
COMAR  08.13.09.24H(9)  to  require  that 
an  impoundment  be  inspected  at  least 
annually  by  a  registered  professional 
engineer  or  other  quahfied  specialist 
under  the  direction  of  the  RPE  until 
removal  of  the  impoundment  or  release 
of  performance  bond.  The  Director  finds 
that  COMAR  0BiB.13.24H(6).  when  read 
together  witb  the  annual  inspection 
requirement  of  proposed  COMAR 
08.09.13.24H(9)  is  substantively  the  same 
as  and,  therefore,  is  no  less  effective 
than  tte  Federal  requirement  at  30  CFR 
816.49(aKlO)(i). 

(g)  Certificotion.  Maryland  proposes 
to  add  COMAR  0a.l3i)9.24H(7)  that 
would  require  upon  completion  of 
construction  that  a  certification 
statement  and  an  a»-built  drawing  shall 
be  submitted  for  each  impoundment  and 
impounding  structure.  The  as-built 
drawing  shall  show  the  approved  design 
and  any  modification  or  minor  changes. 
The  certification  statement  shall  be 
signed  and  sealed  by  a  registered 
professional  engineer,  registered  in  the 
State  of  Maryland  and  shall  certify  that: 

(a)  The  Bnpoundment  and  impounding 
structure  has  been  constructed  in 
accordance  with  the  plans  and 
specifications  in  the  approved  permit; 

(b)  observations  and  measurements 
were  made  at  appropriate  times  during 
and  following  construction  by  a 


registered  professional  engineer  or* 
qualified  person  experienced  in  the 
design  and  construction  of 
impoundments  and  impounding 
structures  acting  as  a  representative  and 
reporting  directly  to  the  registered 
professional  engineer  (c)  the  completed 
impoimdment  and  impounding  structure 
meets  the  safety  requirements  of  safe 
engineering  practices,  the  regulatory 
program  and  the  design  approved  in  the 
permit  application;  and  (d) 
modifications  made  during  construction 
meet  the  requirements  of  tfte  regulatory 
program. 

30  CFR  816.4g(a)(10](ii]  provides  that 
after  each  inspection  required  in  30  CFR 
816.49(a)(10)(i),  a  qualified  professional 
engineer,  or  quaKfied  registered 
professional  land  surveyor,  shall 
promptly  provide  to  the  regulatory 
authority  a  certified  report  that  the 
impoundment  has  been  constructed 
and/or  maintained  as  designed  and  in 
accordance  with  the  approved  plan.  The 
report  shaD  include  discussion  of  any 
appearance  of  instability,  structural 
weakness  or  other  hazardous  condition, 
depth  and  elevation  of  any  impounded 
waters,  existing  storage  capacity,  any 
existing  or  required  monitoring 
procedures  and  instrumentation,  and 
any  other  aspects  of  the  structure 
affecting  stability. 

The  Director  finds  the  proposal  to  be 
as  effective  as  its  Federal  counterpart, 
except  to  the  extent  that  the  proposal 
fails  to  require  a  certified  report  after 
each  inspection  conducted  during  and 
upon  completion  of  construction,  and  to 
the  extent  the  proposal  fails  to  require 
that  such  certified  reports  contain  the 
specific  information  set  forth  in  the 
Federal  counterpart  at  30  CFR 
816.49(a)[ia)(ii).  The  Director  is  requiring 
Maryland  to  amend  its  program  to 
correct  these  defidencies. 

(h)  Color  photographs.  Maryland 
proposes  ia  COMAR  08.13i».24H(8)  that 
the  MDBOM  may  require  color 
photographs  to  be  taken  at  the 
appropriate  times  specified  in  COMAR 
08.09.13.24H(6)  and  submitted  with  the 
certification  statement.  There  is  no 
direct  Federal  rule  counterpart  but  the 
requirement  for  photographs  is  not 
inconsistent  with  the  general 
certification  retfoireznents  of  30  CFR 
816.49.  Therefore,  the  Director  finds  this 
proposal  to  be  no  less  effective  than  the 
Federal  rules. 

(i)  Annual  inspection.  Maryland 
proposes  in  COMAR  0ai3.0e.24.H(9)  to 
require  that:  (a)  An  impoundment  be 
inspected  at  least  annually  by  a 
registered  professional  engineer  or  o&ter 
qualified  specialist  under  the  direction 
of  the  registered  professional  engineer 


until  removal  of  Bie  impuuiidiueiit  or 
refeose  of  performance  bond:  and,  (b) 
after  each  annual  inspection  the 
registered  professional  engineer  submit 
to  the  X4DBOM  a  certified  report  that  the 
Impoundment  has  been  maintained  ia 
accordance  with  the  approved  plan  am) 
this  regulation.  The  report  shall  intJode 
a  discwssion  of  any  appearances  of 
instability,  structural  weakness  or  other 
hazardo>D8  conditions,  depth  and 
elevation  of  any  impounded  waters, 
existing  storage  capacity,  and  existing 
or  required  monitoring  procedures  aad 
instrumentation,  and  any  other  aspedi 
of  the  structure  affecting  stabdity.  A 
copy  of  the  report  shall  be  retained  at  or 
near  the  mine  site. 

The  Federal  rule  at  30  CFR 
816.4gfaKlOKi]  requires  inspections  to  be 
made  regularly  during  constmction, 
upon  completion  of  construction,  and 
annually  thereafter.  As  discussed  in 
Finding  9(f}  herein,  the  Ehredor  finds  the 
proposed  requirement  for  an  armual 
inspection  when  read  together  with 
proposed  COMAR  08.13.09.24H(6)  which 
requires  inspections  during,  and  upon 
completion  of  constmction.  is  no  less 
effective  than  the  Federal  rule.  As 
discussed  above  in  Finding  9(g),  the 
Federal  rule  at  30  CFR  816.49(a){10)(ii) 
reqmres  e  detailed  certified  report  be 
provided  to  the  regulatory  authority 
after  each  inspection  conducted  during 
and  upon  completion  of  construction 
and  annually  thereafter.  The  failure  of 
the  Maryland  program  to  require  such 
reports  during  and  upon  completion  of 
construction  is  responded  to  in  that 
Finding.  To  the  extent  that  Maryland's 
proposal  at  COMAR  08.13.09.24H(9)(b) 
relates  to  detailed  certified  reports  after 
each  annual  inspection,  the  Director 
finds  it  no  less  effective  than  the  armual 
reporting  requirements  of  the  Federal 
rule. 

(j)  Examinotions.  Maryland  proposes 
in  COMAR  08.13.09.24H(10)  to  requffe 
that  impoundments  subject  to  30  CFR 
77.216  must  be  examined  in  accordance 
with  30  CFR  77.216-3.  Other 
impoundmertts  shall  be  examined  at 
least  quarterly  by  a  qualified  person  for 
appearance  of  structural  weakness  and 
other  hazardous  conditions.  Since  this 
proposal  is  substantively  the  same  as  30 
CFR  »16.49(aKll),  the  Director  finds  it  to 
be  no  less  effective  than  the  Federal 
rule. 

(k)  Emergency  procedares.  Maryland 
proposes  to  add  COMAR 
08.13.09.24H(11)  to  require  that  if  any 
examination  or  inspection  discloses  that 
a  potential  hazard  exists,  the  permittee 
shall  Immediately  noti^  the  MDBOM  of 
the  hazard  and  of  the  emergency 
procedures  formulated  for  public 
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protection  and  remedial  action.  If 
adequate  emergency  procedures  cannot 
be  formulated  or  implemented,  the 
MDBOM  shall  be  notified  immediately. 
The  MDBOM  shall  then  immediately 
notify  the  appropriate  agencies  that 
other  emergency  procedures  are 
required  to  protect  the  public.  Because 
the  proposal  is  substantively  identical  to 
30  CFR  816.49(a){12;,  the  Director  finds  it 
to  be  no  less  effective  than  the  Federal 
rule. 

(1)  Permanent  impoundments. 
Maryland  proposes  in  COMAR 
08.13.09.24H(12)  that  a  permanent 
impoundment  of  wafer  may  be  created, 
if  authorized  in  the  approved  permit, 
based  upon  the  following  demonstration 
that:  (a)  The  size  and  configuration  of 
the  impoundment  will  be  adequate  for 
its  intended  purposes:  (b)  the  quality  of 
the  impounded  water  will  be  suitable  on 
a  permanent  basis  for  its  intended  use, 
and  after  reclamation,  will  meet  all 
applicable  water  quality  standards;  (c] 
the  water  level  will  be  sufficiently  stable 
and  capable  of  supporting  the  intended 
use:  (d]  final  grading  will  provide  for 
adequate  safety  and  access  for  proposed 
water  users;  (e)  the  impoundment  will 
not  result  in  diminution  of  the  quality 
and  quantity  of  water  utilized  by 
adjacent  or  surrounding  landowners  for 
agricultural,  industrial,  recreational,  or 
domestic  uses;  (f)  the  impoundment  will 
be  suitable  for  the  approved  post-mining 
land  use;  and  (g)  the  vertical  portion  of 
any  remaining  highwall  shall  be  located 
far  enough  below  the  low  water  line 
along  the  full  extent  of  the  highwall  to 
provide  adequate  safety  and  access  for 
the  proposed  water  users.  Paragraphs 
(a)  through  (f]  of  subsection  H(12)  are 
substantively  identical  to  30  CFR 
816.49(b)  (1)  through  (6).  Paragraph  (g)  is 
substantively  identical  to  30  CFR 
816.49(a)(9).  Therefore,  the  Director 
finds  the  proposal  to  be  no  less  effective 
than  the  Federal  rules. 

(m)  Temporary  impoundments. 
Maryland  proposes  to  add  COMAR 
08.13.09.24H(13)  that  would  allow  the 
MDBOM  to  authorize  the  construction  of 
temporary  impoundments  as  part  of  a 
surface  coal  mining  operation.  Since  the 
proposed  language  of  this  subsection  is 
substantively  the  flame  as  30  CFR 
816.49(c)(1),  the  Director  finds  it  to  be  no 
less  effective  than  the  Federal  rule. 

(n)  Modification  of  impoundments. 
Maryland  proposes  to  add  COMAR 
08.13.09.24H(14)  to  require  that  plans  for 
any  enlargement,  reduction  in  size, 
reconstruction,  or  other  modification  of 
dams  or  impoundments  be  submitted  to 
the  MDBOM  and  shall  comply  with  the 
requirements  of  COMAR  08.13.09.24H. 
Except  where  a  modification  is  required 


to  eliminate  an  emergency  condition 
constituting  a  hazard  to  public  health, 
safety  or  the  environment  the  MDBOM 
shall  approve  the  plans  before  the 
modification  begins. 

There  is  no  direct  Federal  rule 
counterpart  to  this  subsection.  Its 
modification  provisions  do  not  confiict 
with  the  general  Federal  impoundment 
rules  at  30  CFR  816.49  but  for  the 
emergency  condition  exception  to  the 
requirement  that  the  State  must  give 
prior  approval  to  plans  before  the 
modifications  begin.  This  is  a  necessary 
exception  for  a  situation  not 
contemplated  by  the  Federal 
impoundment  rules.  Therefore,  the 
Director  finds  the  proposal  no  less 
effective  than  these  rules. 

10.  COMAR  08.13.09.241    Post-Mining 
Rehabilitation  of  Sedimentation  Ponds. 
Diversions,  Impoundments,  and 
Treatment  Facilities 

Maryland  is  revising  the  last  sentence 
of  this  subsection  to  read:  "Before  final 
bond  release  of  the  permit  area,  the 
permittee  shall  renovate  all  permanent 
sedimentation  ponds,  diversions, 
impoundments  and  treatment  facilities 
to  meet  the  criteria  for  permanent 
structures  and  impoundments." 
However,  the  Federal  rule  at  30  CFR 
816.56.  in  addition  to  containing 
substantively  the  same  language,  also 
requires  that  all  temporary  structures  be 
removed  and  reclaimed  before 
abandoning  a  permit  area  or  seeking 
bond  release.  The  Director  finds  the 
proposal  to  be  as  effective  as  its  Federal 
counterpart  except  to  the  extent  that 
Maryland's  proposed  rule  does  not 
provide  for  the  removal  and  reclamation 
of  temporary  structures,  and  he  is 
requiring  Maryland  to  amend  its 
program  to  correct  this  omission. 

11.  COMAR  08.13.09.35A    General 
Requirements  for  Revegetation 

(a)  Revegetative  cover.  Maryland 
proposes  to  revise  COMAR 
08.13.09.35A(1)  to  require  the  permittee 
to  establish  a  vegetative  cover  on 
regraded  areas  and  on  all  other 
disturbed  areas  directed  toward 
stabilizing  the  soil,  minimizing 
downstream  sediment  and  runoff 
damage,  and  establishing  permanent 
vegetative  cover  compatible  with 
approved  post-mining  land  use 
(excluding  roads  and  water  areas) 
meeting  specified  performance 
standards.  Since  the  language  of  the 
revision  is  substantively  the  same  as  in 
30  CFR  816.111(a),  the  Director  finds  the 
revision  no  less  effective  than  the 
Federal  rule. 

(b)  Reestablishing  vegetative  cover. 
Maryland  proposed  to  revise  COMAR 


03.13.09.35A(2)  to  require  that  the 
reestablished  vegetative  cover  meet 
specified  standards  for  compatibility;  for 
seasonal  growth  characteristics;  for  self- 
regeneration  and  plant  succession:  and 
meet  the  State  and  Federal  laws  and 
regulations.  Since  the  proposed  language 
of  the  revision  is  substantively  the  same 
as  in  30  CFR  816.111(b),  the  Director 
finds  the  revision  no  less  effective  than 
the  Federal  rule. 

(c)  Exception  to  cover  requirements. 
Maryland  proposes  to  revise  COMAR 
08.13.09.35A(3)  to  allow  exceptions  to 
paragraphs  A(2)(b)  and  A(2)(c)  when  the 
species  are  necessary  to  get  quick 
vegetative  cover  and  where  measures  to 
establish  permanent  vegetation  are 
included  in  the  approved  permit  and 
reclamation  plans.  Since  the  language  of 
the  revision  is  substantively  the  same  as 
in  30  CFR  816.111(c),  the  Director  finds 
the  revision  to  be  no  less  effective  than 
the  Federal  rule. 

(d)  Exception  to  land  use  requirement. 
Maryland  proposes  to  revise  COMAR 
08.13.09.35A(4)  to  permit  a  waiver  to  the 
requirements  of  paragraphs  A(l)(a), 
A(l)(c),  A(2)(b)  and  A(2)(c)  when  a 
cropland  post-mining  land  use  is 
approved.  Since  the  language  of  the 
revision  is  substantively  the  same  as  in 
30  CFR  816.111(d),  the  Director  finds  the 
revision  no  less  effective  than  the 
Federal  rule. 

12.  COMAR  08.13.09.35C    Plant  Species 
Selection  and  Land  Treatment 

Maryland  proposes  to  revise  COMAR 
08.13.09.35C(1)  to  require  that  all 
planting  plans  include  provisions  for  a 
herbaceous  cover  coordinated  with  the 
proposed  post-mining  land  use, 
elevation,  and  soil  conditions,  and  to 
revise  COMAR  08.13.09.35C(2)  to  define 
the  treatment  required  for  establishment 
of  a  temporary  or  permanent  herbaceou^ 
cover.  There  are  no  direct  Federal  rule 
counterparts  for  these  proposed 
revisions.  However,  the  Director  finds 
the  proposals  are  not  inconsistent  with 
30  CFR  816.100  which  allows  the 
regulatory  authority  to  establish 
schedules  that  define  contemporaneous 
reclamation,  and  30  CFR  816.113  which 
describes  the  normal  period  for 
favorable  planting. 

13.  COMAR  08.13.09.35D    Revegetation 
Plan 

Maryland  proposes  to  revise  COMAR 
08.13.09.35D(1)  to  define  guidelines  for 
use  in  development  of  a  revegetation 
plan  for  the  selected  post-mining  use. 
There  is  no  corresponding  Federal  rule. 
However,  30  CFR  780.18(b)(5)  requires 
specific  revegetation  information  and 
practices  to  be  included  in  every 


revegetation  plan.  Tbe  same  sp 
revegetabon  plan  requirements 
contained  in  COMAR  08.13.09.C 
Therefore,  when  read  in  coDf^jn 
with  CC^AR  06.13i)9i)2P(5i  tk 
Director  Sncb  the  proposal  to  b 
effective  than  the  revegetation 
requirements  of  tbe  Federal  ruli 

14.  COMAR  0e.13.09.35E    Sot/ 
Stabilizing  Practices 

(a  J  Mukhing  application  rote 
Maryland  proposes  to  revise  Ct 
08.13i)9.35E(l}  to  ariow  the  MD 
modify  the  mulch  and  other  soi 
stabilizing  practices  requiremei 
various  factors  result  in  conditi 
where  a  lower  appKcation  rate 
adequate  to  control  erosion.  Sir 
revision  is  substantively  the  sai 
CFR  816.114,  the  Director  finda 
revision  to  be  no  less  effective 
Federal  rule. 

(b)  Minimam  application  rah 
other  mulching  materials.  Marj 
proposes  to  add  COMAR  08.13. 
to  set  a  minimum  mulch  applies 
of  3  tons  per  acre,  and  COMAR 
08.13i)9J5E(6}  to  allow  substitu 
alternative  mulching  materials 
written  request  by  the  operator 
approval  by  the  MDBOM.  Then 
direct  counterparts  in  tbe  Fedet 
30  CFR  816.114  governing  mulct 
Erosion  control  would  still  be  n 
under  COMAR  08.13i)9.35E(l). 
the  Director  is  approving  in  Fin 
14(a).  The  Director  finds  these  t 
proposals  to  be  not  incoasisten 
requirements  of  SMCRA  and  th 
rules. 

15.  COMAR  0a.t3.09.35F    Reve 
Reports  and  Inspection 

(a)  Backfilling  and  planting  n 
Maryland  proposes  to  add  C0^ 
08.13.09.35F{1)  to  requme  that  a 
backfilling  and  planting  report, 
a  location  map.  be  prepared  by 
permittee.  There  are  no  corresp 
Federal  regulations  or  statutes  < 
with  preparation  of  a  backfillin; 
planting  report.  However.  COM 
08.13i)9.35F(ll  does  nai  confhct 
backfillirtg  and  revegetation 
requirements  of  the  Federal  pro 
30  CFR  816.102  and  816.111.  Tb€ 
the  Director  finds  the  proposal  I 
less  effective  than  the  Federal  r 

(b)  Replanting  deficient  areai 
Maryland  proposes  to  add  COK 
08.1 3.09 J5F(2)  to  require  the  pel 
to  inspect  all  planted  areas  prio 
recognixed  planting  seasons  an 
deficient  areas.  There  are  no 
corresponding  Federal  regolatio 
statutes.  However.  COMAR 
08.13i)e.35F(2]  does  not  conflict 
general  revegetation  requiremei 
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03.13.09.35A(2)  to  require  that  the 
reestablished  vegetative  cover  meet 
specified  standards  for  compatibility;  for 
seasonal  growth  characteristics;  for  self- 
regeneration  and  plant  succession;  and 
meet  the  State  and  Federal  laws  and 
regulations.  Since  the  proposed  language 
of  the  revision  is  substantively  the  same 
as  in  30  CFR  816.111(b),  the  Director 
finds  the  revision  no  less  effective  than 
the  Federal  rule. 

(c)  Exception  to  cover  requirements. 
Maryland  proposes  to  revise  COMAR 
08.13.09.35A(3)  to  allow  exceptions  to 
paragraphs  A(2)(b)  and  A(2)(c)  when  the 
species  are  necessary  to  get  quick 
vegetative  cover  and  where  measures  to 
establish  permanent  vegetation  are 
included  in  the  approved  permit  and 
reclamation  plans.  Since  the  language  of 
the  revision  is  substantively  the  same  as 
in  30  CFR  616.111(c),  the  Director  finds 
the  revision  to  be  no  less  effective  than 
the  Federal  rule. 

(d)  Exception  to  land  use  requirement. 
Maryland  proposes  to  revise  COMAR 
08.13.0g.35A(4]  to  permit  a  waiver  to  the 
requirements  of  paragraphs  A(l)(a), 
A(l)(c),  A(2)(b)  and  A(2)(c)  when  a 
cropland  post-mining  land  use  is 
approved.  Since  the  language  of  the 
revision  is  substantively  the  same  as  in 
30  CFR  816.111(d),  the  Director  finds  the 
revision  no  less  effective  than  the 
Federal  rule. 

12.  COMAR  08.13.09.35C    Plant  Species 
Selection  and  Land  Treatment 

Maryland  proposes  to  revise  COMAR 
08.13.09.35C(1)  to  require  that  all 
planting  plans  include  provisions  for  a 
herbaceous  cover  coordinated  with  the 
proposed  post-mining  land  use, 
elevation,  and  soil  conditions,  and  to 
revise  COMAR  08.13.09.35C(2)  to  define 
the  treatment  required  for  establishment 
of  a  temporary  or  permanent  herbaceous 
cover.  There  are  no  direct  Federal  rule 
counterparts  for  these  proposed 
revisions.  However,  the  Director  finds 
the  proposals  are  not  inconsistent  with 
30  CFR  816.100  which  allows  the 
regulatory  authority  to  establish 
schedules  that  define  contemporaneous 
reclamation,  and  30  CFR  816.113  which 
describes  the  normal  period  for 
favorable  planting. 

13.  COMAR  08.13.09.35D    Revegetation 
Plan 

Maryland  proposes  to  revise  COMAR 
08.13.09.35D(1)  to  define  guidelines  for 
use  in  development  of  a  revegetation 
plan  for  the  selected  post-mining  use. 
There  is  no  corresponding  Federal  rule. 
However,  30  CFR  780.18(b)(5)  requires 
specific  revegetation  information  and 
practices  to  be  included  in  every 


revegetation  plan.  The  same  spect&: 
revegetation  plan  requiremeDts  are 
contaiucd  in  COMAR  08.13.09.02P(e). 
Therefore,  when  read  in  canfjnction 
with  COMAR  06.13i)9i)2P(6).  tbe 
Director  Qnda  the  proposal  to  be  no  iesa 
effective  than  the  revegetation  plan 
requirements  of  the  Federal  rules. 

14.  COMAR  oe.13.09.35R   Soil 
Stabilizing  Practices 

(a)  Mukhing  application  rate. 
Maryland  proposes  to  revise  COMAR 
08.13i)9.35E(l)  to  aRow  the  MDBOM  to 
modify  the  mulch  and  other  soil 
stabilizing  practices  requirement  if 
various  factors  result  in  conditions 
where  a  lower  appKcation  rate  is 
Adequate  to  control  erosfon.  Since  die 
revision  is  substantively  the  same  as  30 
CFR  816.114,  the  Director  finds  the 
revision  to  be  no  less  effective  than  the 
Federal  rule. 

(b)  Minimom  application  rate  and 
other  mulching  materials.  Maryland 
proposes  to  add  COMAR  08.13.09.35E(5) 
to  set  a  minimum  mulch  application  rate 
of  3  tons  per  acre,  and  COMAR 
08.13i)9J5E(6}  to  allow  substitution  of 
alternative  mnlchiDg  materials  upon 
written  request  by  the  operator  and 
approval  by  tbe  MDBOM.  There  are  no 
direct  counterparts  in  the  Federal  rule  at 
30  CFR  61&114  governing  mulching. 
Erosion  control  would  still  be  required 
under  COMAR  08.13JJ9.35E(1).  which 
the  Director  is  approving  in  Finding 
14(a).  The  Director  finds  these  two 
proposals  to  be  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
rules. 

15.  COMAR  06.13.0a35F   Revegetation 
Reports  and  Inspection 

(a)  Backfilling  and  planting  report 
Maryland  proposes  to  add  COMAR 
08.13.09.35F(1)  to  requme  that  a 
backfilling  and  planting  report,  induding 
a  location  map,  be  prepared  by  the 
permittee.  There  are  no  corresponding 
Federal  regulations  or  statutes  dealing 
with  preparation  of  a  backfilling  and 
planting  report.  However.  COMAR 
08.13.09.35F(11  does  no<  confHct  with  the 
backfilling  and  revegetation 
requirements  of  the  Federal  program  at 
30  CFR  816.102  and  816.111.  Therefore, 
the  Director  finds  the  proposal  to  be  no 
less  effective  than  the  Federal  rules. 

(b)  Replanting  deficient  areas. 
Maryland  proposes  to  add  COMAR 
08.13.09J5F(2)  to  require  tbe  permittee 
to  inspect  all  planted  areas  prior  to 
recognized  planting  seasons  and  replant 
deficient  areas.  There  are  no 
corresponding  Federal  regulations  or 
statute*.  However.  COMAR 
08.13i)e.3aF(2)  does  not  conflict  with  the 
general  revegetation  requirementa  of  the 


Federal  ptograms  at  30  CFR  81&11. 

Therefore,  tbe  Director  finds  tbe 
proposal  to  be  no  Ies*  effective  than 
these  Federal  rales. 

(c)  Revegetation  inspection.  Marybnd 
proposes  to  revise  COMAR 
08.13,09l35F(3)  to  provide  that  the 
MDBOM  and  the  Land  Reclamation 
Committee  make  a  vegetation  inspection 
when  the  planted  areas  have  survived 
two  yemn  after  the  last  angmented 
seeding,  tf  standards  of  success  are  met 
the  MIffiOM  would  notify  the  operator 
and  may  reduce  the  amount  of  the  bond 
in  accordance  with  COMAR  G8.13J)9.15, 
Performance  Bonds.  If  standards  of 
success  are  not  met,  the  MDBOM  may 
order  the  operator  to  correct 
deficiencies.  To  clarify  this  proposal,  the 
State  has  confirmed  that  the  bond 
reduction  referred  to  in  this  role 
represents  Phase  n  bond  release,  and 
the  State  rule  at  COMAR  08.13.09.15H(2) 
requires  that  sufficient  bond  be  retained 
to  ensure  completion  of  any  required 
revegetation  (Administrative  Record  Na 
MD-539).  There  is  no  comparable 
Federal  rule,  but  the  Director  finds  the 
proposed  rule  to  be  no  less  effective 
than  the  revegetation  success  standards 
of  30  CFR  816.116  and  the  bond  release 
standards  of  30  CFR  80a4a 

(d)  Final  revegetation  inspection. 
Maryland  proposes  in  COMAR 
08.13.09J5Ff4)  to  proride  that  the 
MDBOM  will  make  a  final  inspection  of 
planted  areas  at  the  end  of  the  five-year 
responsibility  period.  It  would  require 
MDBOM  to  notify  the  permittee  in 
writing  of  its  approval  or  disapproval. 
On  those  areas  approved,  bond  release 
procedures  would  be  implemented.  The 
MDBOM  would  be  required  to  notify  the 
permittee  of  reasons  for  disapproving 
revegetation  areas.  There  are  no 
corresponding  Federal  regulations  or 
statutes  dealing  with  notification 
procedures.  However,  COMAR 
08.13.09.35F(4)  does  not  conflict  with  the 
bond  release  standards  of  30  CFR  800.40 
or  the  revegetation  success  standards  o( 
30  CFR  81&11&  Therefore,  the  Director 
finds  the  proposal  to  be  no  less  effective 
than  these  Federal  rules. 

18.  COMAR  08.13.00350    Revegetation 
Success  Standards 

(a)  fudging  effectiveness  of 
revegetation.  Maryland  proposes  to 
revise  CO.MAR  08.13.09.35G(1 )  to  requare 
that  success  of  revegetation  be  judged 
on  ihe  effectiveness  of  tbe  vegetation  for 
the  approved  post-mining  land  use, 
extent  of  cover  when  compared  to  cover 
occurring  in  natural  vegetation  of  the 
area,  and  tbe  general  requirements  of 
CCH4AR  0ai3X9.35A.  Success  standard 
would  be  considered  achieved  when 
they  are  not  less  daan  90  percent  of  the 


success  standard  vsing  a  90  percent 
statisticaf  confidence  Interval.  Since  tfie 
proposed  success  standards  are 
substantively  the  same  as  those  of  30 
CFR  816J18{a),  the  Director  finds  the 
proposal  to  be  no  less  effective  than  the 
Federal  rule. 

(b)  Applying  standards  to  post-mining 
land  use.  Maryland  proposes  to  add 
COMAR  0e.l3.09.35G{2)  (a)  Arough  ff) 
as  standards  for  success  of  revegetation. 

Paragraphs  (a)  through  (ej  provide 
that  success  standards  are  to  be  appKed 
in  accordance  with  the  individual 
approved  post-nuning  land  uses,  and  set 
forth  the  specific  minimum  standards  to 
be  met  for  each  use.  The  standards 
proposed  are  substantively  the  same  at 
those  contained  ia  30  CFR  8I(U16(b)  (1) 
through  (5)  except  that  they  do  not 
require  specific  consultation  with  and 
approval  by  state  agencies  responaibte 
for  administration  of  forestry  and 
wildlife  programs,  as  required  by 
(b](3Ui)  of  the  Federal  rule.  In  a  letter 
dated  )uly  23, 1990  (Administrative 
Record  Na  MD-463),  the  State 
explained  that  the  Forest  Park  and 
Wildlife  Service  is  within  the  Maryland 
Department  of  Natural  Resources 
(MDNR)  as  is  the  Bureau  of  Mines.  The 
Secretary  of  the  MDNR 
programmatically  approves  post-mining 
land  use  as  is  prescribed  under  the 
Federal  rule.  Proposed  paragraph  (f) 
provides  for  a  period  of  extended 
responsibility  of  not  less  than  five  years. 
The  period  shall  begin  with  the  last  year 
of  augmented  seeding,  fertilizing,  or 
other  work,  excluding  normal 
conservation  and  management  practices 
approved  by  the  Bureau.  This  proposal 
is  substantively  identi"cal  to  the  Federal 
counterpart  at  30  CFR  816.116(c)  (t)  and 
(2).  Therefore,  the  Director  finds  the 
proposal  to  be  no  less  effective  than  tbe 
Federal  counterparts. 

17.  COMAR  08.13.09.41    Civil  Penalties: 
General 

(a)  Use  of  terms.  Throughout  COMAR 
Oa.13.09.41,  the  terms  "Violation  Notice 
of  Cease  and  Desist  Order"  are  replaced 
with  'T>Jotice  of  Violation  or  Cessatiofi 
Order"  and  tbe  term  "operator"  is 
replaced  by  "persoa"  The  proposed 
terms  are  coosistent  with  the  use  of  such 
terms  in  3D  CFR  parts  843,  845,  and  840. 
Therefore,  the  Director  finds  Maryland's 
proposed  language  to  be  no  less 
effective  than  that  tA  the  Federal 
program. 

|b)  knotty  for  creating  imminent 
danger.  COMAR  08.13.09.41A(3> 
requires  that  dvil  penalties  shall  be 
assessed  whenever  the  MDB(^4  Issues 
a  cessation  order  for  a  vlfrfatlon  that 
creates  an  imminent  danger  to  the 
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health  and  safety  of  the  pubhc;  or  is 
causing  or  can  reasonably  be  expected 
to  cause  significant,  imminent 
environmental  harm.  This  proposal  is 
substantively  the  same  as  30  CFR 
843.11(a)(1)  (i)  and  (ii);  therefore,  the 
Director  fmds  it  to  be  no  less  effective 
than  the  Federal  rules. 

(c)  Worksheet  COMAR 
08.13.0g.4lB(2)(e)  is  proposed  to  require 
that  a  Notice  of  Proposed  Assessment 
contain  a  worksheet  showing  the 
computation  of  the  proposed 
assessment.  Because  the  proposed 
worksheet  requirement  is  substantively 
the  same  as  that  of  30  CFR  e45.17(b).  the 
Director  fmds  the  proposal  to  be  no  less 
effective  than  the  Federal  rule. 

(d)  Serving  the  assessment.  Maryland 
proposes  to  revise  COMAR 
08.13.09.41B(3)  to  require  that  a  "Service 
of  the  Notice  of  Proposed  Assessment" 
shall  be  complete  upon  mailing  in 
accordance  with  regulation  08.13.09.40H, 
the  procedures  for  serving  assessments. 
COMAR  08.13.09.416(4)  is  revised  to 
require  that  failure  to  serve  any 
proposed  assessment  within  30  days  of 
the  issuance  of  a  notice  of  violation  or 
cessation  order  shall  not  be  grounds  for 
dismissal  of  all  or  part  of  such 
assessment  unless  the  person  against 
whom  the  proposed  penalty  has  been 
assessed  (i)  proves  actual  prejudice  as  a 
result  of  the  delay,  and  (ii)  makes  a 
timely  objection  to  the  delay.  Since 
these  revisions  when  read  in  concert 
with  COMAR  08.13.09.40H.  are 
substantively  the  same  as  30  CFR 
845.17(b)  (1)  and  (2).  the  Director  fmds 
the  revisions  to  be  no  less  effective  than 
the  Federal  rules. 

18.  COMAR  08.13.09.41C    Informal 
Review:  Assessment  Conference 
Procedures 

(a)  Conference  request.  Maryland 
proposes  in  COMAR  08.13.09.410(1)  a 
provision  for  allowing  a  person  against 
whom  a  penalty  has  been  assessed  to 
request  an  assessment  conference 
regarding  the  amount  of  penalty  if  the 
request  is  made  within  15  days  after  the 
Notice  of  Proposed  Assessment  is 
served.  30  CFR  845.18(a)  allows  30  days 
from  the  date  an  assessment  is  received 
for  fding  of  a  request  for  conference.  The 
Director  finds  the  provision  to  be  as 
effective  as  the  Federal  rule  at  30  CFR 
845.18(a)  except  to  the  extent  that  the 
proposal  allows  15  days  to  request  an 
assessment  conference  and  he  is 
requiring  the  States  to  amend  the 
provision  to  be  no  less  effective  than  its 
Federal  counterpart 

(b)  Nature  and  purpose  of  conference. 
Maryland  proposes  in  COMAR 
Oai3.09.4lC(2)  that  an  assessment 
conference  be  Informal  be  conducted  by 


the  Director  of  the  MDBOM  or  his 
designee,  and  that  its  purpose  be 
restricted  to  a  discussion  of  the  amount 
of  penalty  only.  There  is  no  direct 
Federal  counterpart  of  this  proposal. 
The  Director  fmds  the  proposal  is 
substantively  the  same  as  provisions 
within  30  CFR  845.18(a),  (b)(1).  and  (b)(3) 
and  therefore  no  less  effective  than 
these  counterpart  Federal  provisions. 

(c)  Timing  of  conference.  Maryland 
proposes  in  COMAR  08.13.09.410(3)  to 
require  that  the  assessment  conference 
be  held  within  60  days  from  the  date  of 
issuance  of  the  notice  of  proposed 
assessment,  or  the  end  of  the  abatement 
period,  whichever  is  later.  Failure  to 
hold  the  conference  within  this  time 
period  will  not  be  grounds  for  dismissal 
of  all  or  part  of  the  proposed  assessment 
imless  assessee  can  prove  prejudice  as  a 
result  of  the  delay.  Since  the  proposal 
has  substantively  the  same  language  as 
that  found  in  30  CFR  845.18(b)(1),  the 
Director  finds  the  proposal  to  be  no  less 
effective  than  its  Federal  counterpart. 

(d)  Date  of  conference.  Maryland 
proposes  to  add  COMAR  08.13.09.4lC(4) 
which  would  require  posting  of  the  date 
and  time  of  the  assessment  conference 
at  least  5  days  before  the  conference, 
and  provides  that  any  person  has  the 
right  to  attend  or  participate  in  the 
conference.  Since  the  proposal  is 
substantively  the  same  as  30  CFR 
845.18(b)(2).  the  Director  finds  the 
proposal  to  be  no  less  effective  than  the 
Federal  rule. 

(e)  Amount  of  penalty.  Maryland 
proposes  in  COMAR  08.13.09.41C(5)  to 
provide  that  an  assessment  conference 
may  result  in  an  increase  or  decrease  in 
the  amount  of  the  penalty.  Since  the 
proposal  has  substantively  the  same 
language  as  that  found  in  30  CFR 
845.18(b)(3)(ii),  the  Director  fmds  the 
proposal  to  be  no  less  effective  than  its 
Federal  counterpart. 

(f)  Settlement  agreement  Maryland 
proposes  in  COMAR  08.13.09.410(6)  to 
provide  that  a  settlement  agreement 
may  be  entered  at  the  conference  under 
which  the  operator  waives  all  further 
rights  of  appeal  except  as  stated  in  the 
agreement.  If.  within  30  days,  the 
operator  defaults  on  the  agreement,  the 
MDBOM  may  enforce  it  or  rescind  it  and 
proceed  with  final  assessment  within  30 
days  from  the  date  of  rescission.  Since 
the  proposal  is  substantively  the  same 
as  30  CFR  845.18(d).  the  Director  flnds 
the  proposal  to  be  no  less  effective  than 
the  Federal  rule. 

(g)  Notice  affinal  assessment 
Maryland  proposes  in  COMAR 
08.13.09.41C(7)  to  require  that  the 
MDBOM  send  by  certified  mail  a  Notice 
of  Final  Assessment  (NOFA)  within  30 
days  of  the  conclusion  of  the  assessment 


CO  -/orence,  if  any.  or  within  30  days  of 
issuance  of  the  notice  of  proposed 
assessment.  The  notice  shall  contain  the 
basis  of  the  violation,  the  amount  of 
penalty  and  a  worksheet  if  the  penalty 
has  been  adjusted.  Also,  COMAR 
08.13.09.410(8)  would  require  that  the 
service  of  the  NOFA  shall  be  complete 
upon  mailing  in  accordance  with 
COMAR  Regulation  40H.  The  proposals 
at  C  (7)  and  (8)  are  substantively  the 
same  as  30  CFR  845.18(c)  except  that  the 
Federal  rule  states  that  a  person  shall  be 
promptly  served  a  notice  while  the  State 
would  require  notice  to  be  served  within 
30  days.  The  Director  finds  that  the 
proposals  are  no  less  elective  than  the 
Federal  counterparts. 

19.  COMAR  08.13.09.41D    Formal 
Review:  Hearing  Procedures 

(a)  Final  assessment  and  contesting  a 
violation.  Maryland  proposes  to  add 
COMAR  08.13.09.410(1)  that  would 
permit  formal  review  of  final  penalty 
assessment  upon  submittal  of  an  escrow 
deposit  equal  to  the  final  assessment 
amount  along  with  a  request  for  formal 
review  within  30  days  of  receipt  of  the 
NOFA.  The  hearing  would  be  conducted 
in  accordance  with  COMAR  Regulation 
08.13.09.43.  The  formal  review  of 
assessment  may  be  combined  with  the 
formal  review  of  violation  if  the  violator 
has  requested  a  formal  review  of  the 
underlying  violation  under  COMAR 
08.13.09.40J  and  the  fact  of  violation  has 
not  been  adjudicated.  Maryland  is  also 
proposing  COMAR  08.13.09.41D(2) 
which  would  indicate  that  the  fact  of 
violation  (FOV)  may  not  be  contested  if 
no  hearing  to  review  the  notice  of 
violation  (NOV)  or  cessation  order  (CO) 
has  been  requested  or  if  the  FOV  has 
been  decided  in  a  review  proceeding 
under  COMAR  Regulation  .40.  These 
provisions  are  similar  to  those  of  30  CFR 
845.19(a)  except  that  the  latter  do  not 
require  the  person  to  have  first 
requested  a  separate  formal  review  of 
the  underlying  violation  before  seeking  a 
combined  review  of  the  violation  and 
penalty  assessment.  This  difference  in 
the  Maryland  rule  will  not  procedurally 
disadvantage  such  persons.  The  Director 
finds  the  Maryland  proposal  to  be  no 
less  effective  than  the  Federal  rule. 

(b)  Final  assessment  adjustment 
Maryland  proposes  in  COMAR 
08.13.09.4lD(3)  to  permit  the  hearing 
officer  to  Increase  or  decrease  the  final 
assessment  at  the  conclusion  of  an 
adjudicatory  hearing.  Since  the  language 
is  substantively  the  same  as  30  CFR 
845.18(b)(3)(ii).  the  Director  finds  the 
proposal  to  be  no  less  effective  than  the 
Federal  rule. 


20.  COMAR  08.13.09.41E    Per 
Assessment  Criteria 

Maryland  proposes  to  revisi 
08.13.09.4lE(l)(a)  by  increasin 
Sl.OOO  to  $2,000  die  maximum 
assessment  for  which  a  violat 
not  be  considered  if  it  was  sul 
vacated,  or  is  still  being  conte 
appealed  by  the  operator.  Thi; 
is  the  same  allowed  under  the 
program  in  30  CFR  845.13(b)(l 
allows  up  to  30  points  for  a  hi: 
previous  violations.  In  the  Sch 
under  30  CFR  845.14.  30  points 
to  $2,000.  MDBOM  agreed 
(Administrative  Record  No.  M 
to  correct  a  typographical  errt 
adding  the  words  "the  violatic 
beginning  of  the  third  senteno 
paragraph  (l)(a)  in  the  final  ru 
language. 

In  parEgraphs  (l)(c)  and  (1)( 
Maryland  is  replacing  the  tern 
"operator"  with  that  or  "perso 
corresponding  Federal  regulat 
governing  the  assessment  of  c 
penalties  at  30  CFR  845.13  use 
restrictive  terms  "person  to  w 
notice  or  order  was  issued"  oi 
"permittee."  In  COMAR 
08.13.09.4lE(l)(e),  the  maximu 
of  penalty  for  effect  of  violatic 
reclamation  is  reduced  from  $ 
$500.  The  Federal  rule  at  30  C) 
845.13(b)(3)(i)  assigns  up  to  25 
degree  of  fault  to  a  person  to  i 
notice  or  order  was  issued  for 
correct  a  violation.  The  points 
assessment  of  $500  under  the  i 
in  30  CFR  845.14.  With  the 
understanding  that  Maryland 
agreed  to  change  to  paragraph 
before  promulgation  of  the  rul 
Director  finds  the  Maryland  pi 
be  no  less  effective  than  their 
counterparts. 

21.  COMAR  08.13.09.41F   Pay 
Penalty  Amount 

In  COMAR  08.13.09.41F(3).  I 
proposes  to  revise  the  time  foi 
where  appeals  result  in  elimin 
reduction  of  a  penalty,  from  IJ 
30  days.  Since  the  language  is 
substantively  the  same  as  in  3 
845.20(c).  the  Director  finds  thi 
to  be  no  less  effective  than  the 
program. 

22.  COMAR  03.13.09.41G    Ind 
Civil  Penalties 

(a)  Definitions.  Maryland  pi 
define  in  COMAR  08.13.09.4lC 
terms:  (i)  "Knowingly,"  (ii)  "Vi 
failure  or  refusal."  and  (iii)  "V\ 
Since  the  definitions  are  subst 
the  same  as  the  Federal  defini 
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co~''"«nce.  if  any.  or  within  30  days  of 
issuance  of  the  notice  of  proposed 
assessment.  The  notice  shall  contain  the 
basis  of  the  violation,  the  amount  of 
penalty  and  a  worksheet  if  the  penalty 
has  been  adjusted.  Also,  COMAR 
08.13.09.4lC(8)  would  require  that  the 
service  of  the  NOFA  shall  be  complete 
upon  mailing  in  accordance  with 
COMAR  Regulation  40H.  The  proposals 
at  C  (7)  and  (8)  are  substantively  the 
same  as  30  CFR  845.18(c)  except  that  the 
Federal  rule  states  that  a  person  shall  be 
promptly  served  a  notice  while  the  State 
would  require  notice  to  be  served  within 
30  days.  The  Director  finds  that  the 
proposals  are  no  less  elective  than  the 
Federal  counterparts. 

19.  COMAR  08.13.09.41D    Formal 
Review:  Hearing  Procedures 

(a)  Final  assessment  and  contesting  a 
violation.  Maryland  proposes  to  add 
COMAR  08.13.09.41D(1)  that  would 
permit  formal  review  of  final  penalty 
assessment  upon  submittal  of  an  escrow 
deposit  equal  to  the  final  assessment 
amount  along  with  a  request  for  formal 
review  within  30  days  of  receipt  of  the 
NOFA.  The  hearing  would  be  conducted 
in  accordance  with  COMAR  Regulation 
08.13.09.43.  The  formal  review  of 
assessment  may  be  combined  with  the 
formal  review  of  violation  if  the  violator 
has  requested  a  formal  review  of  the 
underlying  violation  under  COMAR 
08.13.09.40)  and  the  fact  of  violation  has 
not  been  adjudicated.  Maryland  is  also 
proposing  COMAR  08.13.09.41D(2) 
which  would  indicate  that  the  fact  of 
violation  (FOV)  may  not  be  contested  if 
no  hearing  to  review  the  notice  of 
violation  (NOV)  or  cessation  order  (CO) 
has  been  requested  or  if  the  FOV  has 
been  decided  in  a  review  proceeding 
under  COMAR  Regulation  .40.  These 
provisions  are  similar  to  those  of  30  CFR 
845.19(a)  except  that  the  latter  do  not 
require  the  person  to  have  first 
requested  a  separate  formal  review  of 
the  underlying  violation  before  seeking  a 
combined  review  of  the  violation  and 
penalty  assessment.  This  difference  in 
the  Maryland  rule  will  not  procedurally 
disadvantage  such  persons.  The  Director 
finds  the  Maryland  proposal  to  be  no 
less  effective  than  the  Federal  rule. 

(b)  Final  assessment  adjustment 
Maryland  proposes  in  COMAR 
08.13.09.4lD(3)  to  permit  the  hearing 
officer  to  Increase  or  decrease  the  final 
assessment  at  the  conclusion  of  an 
adjudicatory  hearing.  Since  the  language 
is  substantively  the  same  as  30  CFR 
845.18(b)(3)(ii).  the  Director  finds  the 
proposal  to  be  no  less  effective  than  the 
Federal  rule. 


20.  COMAR  08.13.09.41E    Penalty 
Assessment  Criteria 

Maryland  proposes  to  revise  COMAR 
08.13.09.4lE(l)(a)  by  increasing  from 
$1,000  to  $2,000  the  maximum 
assessment  for  which  a  violation  will 
not  be  considered  if  it  was  subsequenUy 
vacated,  or  is  still  being  contested  or 
appealed  by  the  operator.  This  amount 
is  the  same  allowed  under  the  Federal 
program  in  30  CFR  845.13(b)(1)  which 
allows  up  to  30  points  for  a  history  of 
previous  violations.  In  the  Schedule 
under  30  CFR  845.14,  30  points  translates 
to  $2,000.  MDBOM  agreed 
(Administrative  Record  No.  MD-45aB) 
to  correct  a  typographical  error  by 
adding  the  words  "the  violation"  to  the 
beginning  of  the  third  sentence  of 
paragraph  (l)(a)  in  the  final  rule 
language. 

In  paragraphs  (l)(c)  and  (l)(d), 
Maryland  is  replacing  the  term 
"operator"  with  that  or  "person."  The 
corresponding  Federal  regulations 
governing  the  assessment  of  civil 
penalties  at  30  CFR  845.13  use  the  more 
restrictive  terms  "person  to  whom  the 
notice  or  order  was  issued"  or 
"permittee."  In  COMAR 
08.13.09.4lE(l)(e),  the  maximum  amount 
of  penalty  for  effect  of  violation  on 
reclamation  is  reduced  from  $1,500  to 
$500.  The  Federal  rule  at  30  CFR 
645.13(b)(3)(i)  assigns  up  to  25  points  for 
degree  of  fault  to  a  person  to  whom 
notice  or  order  was  issued  for  failing  to 
correct  a  violation.  The  points  equal  an 
assessment  of  $500  under  the  schedule 
in  30  CFR  845.14.  With  the 
understanding  that  Maryland  make  the 
agreed  to  change  to  paragraph  (l)(a) 
before  promulgation  of  the  rules,  the 
Director  finds  the  Maryland  proposals  to 
be  no  less  effective  than  their  Federal 
counterparts. 

21.  COMAR  08.13.09.41F   Payment  of 
Penalty  Amount 

In  COMAR  08.13.09.41F(3),  Maryland 
proposes  to  revise  the  time  for  refunds 
where  appeals  result  in  elimination  or 
reduction  of  a  penalty,  from  15  days  to 
30  days.  Since  the  language  is 
substantively  the  same  as  in  30  CFR 
845.20(c),  the  Director  finds  the  revision 
to  be  no  less  effective  than  the  Federal 
program. 

22.  COMAR  03.13.09.41G    Individual 
Civil  Penalties 

(a)  Definitions.  Maryland  proposes  to 
define  in  COMAR  08.13.09.410(1),  the 
terms:  (i)  "Knowingly,"  (ii)  "Violation, 
failure  or  refusal."  and  (iii)  "Willfully." 
Since  the  definitions  are  substantively 
the  same  as  the  Federal  definitions  in  30 


CFR  845.5,  the  Director  finds  them  to  be 
no  less  effective  than  the  Federal  rule. 

(b)  Who  may  be  assessed.  Maryland 
proposes  in  COMAR  08.13.09.410(2)  to 
provide  that  the  MDBOM  may  assess  an 
individual  civil  penalty  against  any 
corporate  permittee  officer,  agent  or 
director  responsible  for  a  violation, 
failure  or  refusal.  Since  the  proposal  is 
substantively  the  same  as  30  CFR 
848.12(a).  the  Director  finds  the  proposal 
to  be  no  less  effective  than  the  Federal 
rule. 

(c)  When  an  assessment  can  be  made. 
Maryland  proposes  in  COMAR 
08.13.09.410(3).  that  when  an  individual 
civil  penalty  is  due  to  a  corporate 
permittee,  a  permit  violation  cannot  be 
assessed  until  a  CO  has  been  issued  to 
the  corporate  permittee  for  the  violation 
and  the  CO  has  remained  unabated  for 
30  days.  Since  the  proposal  is 
substantively  the  same  as  30  CFR 
846.12(b).  the  Director  finds  the  proposal 
to  be  no  less  effective  than  the  Federal 
rule. 

(d)  Criteria  for  determining  amount  of 
penalty.  In  COMAR  08.13.09.410(4). 
Maryland  defines  the  criteria  for 
determining  the  amount  of  an  individual 
civil  penalty  to  be  assessed.  Since  the 
proposal  is  substantively  the  same  as  30 
CFR  846.14(a).  the  director  finds  the 
proposal  to  be  no  less  effective  than  the 
Federal  rule. 

(e)  Limit  of  penalty  for  each  violation. 
Maryland  proposes  in  COMAR 
08.13.09.410(5).  that  each  penalty 
violation  shall  not  exceed  $5,000.  Each 
day  of  a  continuing  violation  may  be 
deemed  a  separate  violation  and  a 
separate  individual  civil  penalty  may  be 
esscssed  for  each  day  the  violation, 
failure  or  refusal  continues.  The 
proposal  is  substantively  the  same  as  30 
CFR  846.14(b):  therefore,  the  Director 
finds  it  to  be  no  less  effective  than  the 
Federal  rule. 

(f)  Notice  of  proposed  assessment 
Maryland  proposes  in  COMAR 
03.13.09.410(6)  to  require  the  MDBOM  to 
serve  notice  or  proposed  individual  civil 
penalty  assessments,  including  an 
explanation  of  the  amount  to  be 
assessed  and  a  copy  of  the  underlying 
notice  of  Violation  or  cessation  order. 
The  proposal  is  substantively  the  same 
as  30  CFR  846.17(a);  therefore,  the 
Director  finds  it  to  be  no  less  effective 
than  the  Federal  rule. 

(g)  Final  order.  Maryland  proposes  in 
COMAR  08.13.09.410(7)  that  the 
proposed  individual  civil  penalty  notice 
v.'ill  become  a  final  order  30  days  after 
service  of  the  individual  unless:  (i)  the 
individual  files  a  petition  for  review 
within  30  days  of  service,  or  (ii)  the 
MDBOM  and  involved  parties  agree. 


within  30  days  of  the  service,  to  a 
schedule  or  a  plan  for  abatement  or 
correction  of  the  violation.  Since  the 
language  of  the  proposal  is 
substantively  the  same  as  30  CFR 
846.17(b)  (1)  and  (2).  the  Director  finds 
the  proposal  to  be  no  less  effective  than 
the  Federal  rule. 

(h)  Service.  Marj'land  proposes  to 
require  by  COMAR  08.13.09.410(8).  that 
service  of  the  Notice  shall  be  complete 
upon  mailing  in  accordance  with 
COMAR  Regulation.  40H.  Maryland  has 
stated  that  in  all  cases,  it  is  their  policy 
that  service  of  the  notice  shall  be  by 
certified  mail  (Administrative  Record 
No.  MD-539).  Since  the  requirement 
would  be  in  accordance  with  the 
approved  Maryland  program  at  COMAR 
08.13.09.40H  and  consistent  with  30  CFR 
846.17(c),  the  Director  finds  the  pro|}osal 
to  be  no  less  effective  than  Federal 
program. 

(i)  Absence  of  agreement  or  appeal, 
Maryland  proposes  to  require  in 
COMAR  08.13.09.410(9),  that  if  a  notice 
of  proposed  individual  civil  penalty 
assessment  becomes  a  final  order 
without  a  petition  for  review  or 
abatement  agreement,  the  penalty 
would  be  due  upon  issuance  of  the  final 
order.  Since  the  language  is 
substantively  the  same  as  is  30  CFR 
846.18(a),  the  Director  finds  the  proposal 
to  be  no  less  effective  than  Federal  rule. 

(j)  Appeals.  Maryland  proposes  in 
COMAR  08.13.09.410(10)  to  require  that 
if  an  individual  named  in  the  notice  of 
proposed  individual  civil  penalty 
assessment  files  a  petition  for  review, 
the  penalty  shall  be  due  upon  issuance 
of  a  fined  administrative  order  affirming. 
increasing  or  decreasing  the  proposed 
penalty.  The  language  is  substantively 
the  same  as  30  CFR  846.18(b);  therefore, 
the  Director  finds  the  proposal  to  be  no 
less  effective  than  the  Federal  rule. 

(k)  Abatement  agreement  In  COMAR 
08.13.09.410(11).  Maryland  proposes 
that  upon  execution  of  a  written  plan  for 
compliance  with  an  unabated  order,  an 
individual  named  in  the  notice  may 
postpone  payment  until  receipt  of  a  final 
order  stating  that  the  penalty  is  due,  or 
by  written  notice  that  abatement/ 
comphance  is  satisfactory  and  the 
penalty  is  withdrawn.  Since  the 
proposed  rule  is  substantively  the  same 
as  30  CFR  846.18(c).  the  Director  finds 
the  proposal  to  be  no  less  effective  than 
the  Federal  rule. 

[1]  Delinquent  payment  Maryland 
proposes  in  COMAR  08.13.09.410(12). 
that  following  expiration  of  30  days  afier 
the  issuance  of  a  final  order  assessing 
an  individual  civil  penalty,  a  delinquent 
penalty  shall  be  subject  to  interest  at  the 
rate  of  6  percent  per  armum.  The  civil 


37850  Federal  Register  /  Vol.  56.  No.  154  /  Friday.  August  9.  1991  /  Rules  and  Regulations 


penalty  is  payable  to  the  State  and 
collectable  in  any  manner  provided  by 
law  for  collection  of  debts.  Since  the 
language  of  the  proposed  rule  is 
substantively  the  same  as  provisions  of 
30  CFR  846.18(d).  the  Director  finds  the 
proposal  to  be  no  less  effective  that  its 
Federal  counterparts. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments.The  pubUc 
xnmnents  period  and  opportunity  to 
request  a  public  hearing  announced  in 
the  January  22, 199a  Federal  Register  (55 
FR  2111-2116)  ended  February  21. 1990. 
An  extended  comment  period 
announced  in  the  April  25, 1990,  Federal 
R«8M«  (55  PR  17455-17458)  ended  May 
25, 1990.  No  public  conmients  were 
received  and  the  scheduled  puUic 
hearing  was  not  held  as  no  one 
requested  an  opportimity  to  provide 
testimony. 

Agency  Comments.  Pursuant  to 
section  503(b)  of  SMCRA  and  the 
implementing  regulations  of  30  CFR 
732.17(h),  comments  were  solicited  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Maryland 
program. 

The  Soil  Conservation  Service,  Bureau 
of  Land  Management,  the  Mine  Safety 
and  Health  Administration,  and  the 
Army  Corps  of  Engineers  all  generally 
supported  the  amendment  and 
subsequent  revisions,  or  had  no 
substantive  comments. 

V.  Director's  Decision 

Based  on  the  above  ^dings,  the 
Director  is  approving,  with  exceptions, 
the  proposed  program  amendments 
submitted  by  Maryland  on  Octol)er  31, 
1968.  and  modified  on  March  9, 1990. 
The  Federal  regulations  at  30  CFR  920 
codifying  decisions  concerning  the 
Maryland  program  are  being  amended 
to  implement  this  decision.  The  Director 
is  approving  these  State  rules  with  the 
understanding  that  they  be  promulgated 
in  a  form  identical  to  that  submitted  to 
OSM  and  reviewed  by  the  public.  Any 
differences  between  these  rules  and  the 
State's  final  promulgated  rules  will  be 
processed  as  a  separate  amendment 
sub}ect  to  public  review  at  a  later  date. 

As  discussed  in  the  findings  listed 
below,  the  Director  in  not  approving 
proposed  provisions  in  the  cited  sections 
of  the  Maryland  program  which  have 
been  found  to  be  less  effective  than  the 
counterpart  Federal  regulations  and  he 
is  requiring  Maryland  to  further  amend 
its  program  to  correct  the  deficiencies 
identified. 


rtfOHQ  NO. 


4(e).. 
9(a). 
9(W.. 

X9)-- 

10 

le(a).. 


COMAR 


06.13  Oe.23E(S) 
0ai3U)9.24H(1)(i) 
06.13.09  24H(2)(C) 
Ce.  13.09  24H(7) 

oe.i3.oe.24i 

0&t3.09.41C(1) 


Environmental  Protection  Agency  (EPA) 
Concurrence 

In  accordance  with  30  CFR  732.17(h), 
OSM  solicited  EPA's  concurrence  in  the 
approval  of  Maryland's  program.  EPA 
concurred  (Administrative  Record  No. 
MD-471)  in  the  State's  proposed 
amendments  as  they  can  be 
implemented  consistent  with  applicable 
Clean  Water  Act  (CWA)  requirements. 
However,  EPA  expressed  concern  that 
certain  situations  possibly  related  to 
instream  treatment  could  result  in 
conditions  that  would  not  assure 
comphance  with  applicable  State  water 
quality  standards  as  required  by  the 
CWA.  Specifically,  COMAR 
0&13i)9.24F(3)(b)  would  provide  that 
sedimentation  ponds  be  located  as  near 
as  possible  to  the  disturbed  area  and  out 
of  perennial  streams,  unless  approved 
by  MDBOM.  EPA's  definition  of  waters 
of  the  United  States  at  40  CFR  122.2 
includes  perennial  streams  as  well  as 
intermittent  and  ephemeral  streams. 
Additionally,  EPA  believes  that  the 
regulations  of  COMAR  08.13i)9.24H 
could  allow  the  placement  of 
impoundments  in  the  waters  of  the 
United  States.  Despite  these  concerns, 
"EPA  betieves  that  Maryland's 
regulations  require  compliance  with 
applicable  CWA  requirements." 

The  Director  acknowledges  these 
concerns  but  notes  that  neither  the  cited 
Maryland  regulations  nor  their  Federal 
counterparts  at  30  CFR  816.46  and  30 
CFR  816.49,  specifically  mention 
instream  treatment  facilities.  None  the 
less,  the  Director  is  approving  the  cited 
Maryland  regulations  with  the 
understanding  and  on  the  basis  that 
they  do  not  supersede  the  appUcable 
CWA  requirements. 

Effect  of  Director's  Decision 

Section  503  of  ^4CRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  oi  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
State  programs.  In  his  oversight  of  the 


Maryland  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Maryland  of  only  such 
provisions. 

VI.  Procedural  Detennisations 

National  Envimnmenlal  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA  (30 
U.S.C.  12S2(d)).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  horn  sections  3,  4. 7 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  by  OMB.  Therefore,  this 
action  is  exempt  from  the  preparation  of 
a  regulatory  impact  analysis  and 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  CMB  under  44  U.S.C, 
3507. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  regulations. 
Surface  mining.  Underground  mining. 

Dated:  July  31. 1991. 
Cart  C.  Close. 

AssisloiH  Director,  Eastern  Support  Center 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  Vll. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  set  as  forth 
below: 

PART  920— MARYLAND 

1.  The  authority  citation  for  part  920 
continues  to  read  as  follows: 

Aathority:  30  US.C.  1201  et  seq. 

2.  In  {  92ai5,  a  new  paragraph  (m)  is 
added  to  read  as  follows: 


§  920. 1 5    Approval  of  amendm 
regulatory  program. 

(m)  The  following  amendn: 
submitted  to  OSM  on  Octobt 
and  modified  and  resubmilte 
9, 1990,  are  approved  with  th 
exceptions  noted  herein,  effe 
August  9, 1991.  The  approvec 
amendments  consist  of  the  fc 
modifications  to  the  Marylar 
regulations  (COMAR): 
08.13.09.01B  Definitions. 
08.13.09.02K    Description  Im 

Permit  Application. 
08.13.09.020    HydrologicRe 

Plan. 
08.13.09.23D    Ground  Water 

Monitoring. 
08.13.09.23E    Surface  Water 
— Except  for  Subsection  E( 

prevention  of  material  d; 

the  hydrologic  balance  o 

permit  area. 
08.13.09.231    Transfer  of  Wei 
0e.13.09.23j    Discharge  of  W 

Underground  Mine. 
08.13.09.24A    General  Requi: 

Ponds  and  Sediment  Cor 

Measures. 
08.13.09.24C    Diversions  and 

Conveyance  of  Overlanc 

Shallow  Groundwater  Fl 

Ephemeral  Streams. 
08.13.09.24D    Stream  Chanm 

Diversions. 
08.13.09.24F    Siltation  Struct 
08.13.09.24H    Impoundments 
— Except  Subsection  H(l)(j 

inspection  of  impoundmc 
— Except  Subsection  H(2)(( 

impoundments  deemed  t 

minimum  static  safety  fa 
—Except  Subsection  H(7)  r 

submission  of  certified  ri 
08.13.09.241    Postmining  Reh 

of  Sedimentation  Ponds, 

Impoundments  and  Trea 

Facilities. 
— Except  for  failure  to  inch 

removal  of  temporary  sti 
08.13.09.35A    General  Requii 

Revegetation. 
08.13.09.35C    Plant  Species  S 

and  Land  Treatment. 
08.13.09.35D  Revegetation  P 
08.13.09.35E  Soil  Stabilizing 
08.13.09.35F  Backfilling  and 
08.13.09.35G  Standards  for  i 
08.13.09.41  Civil  Penalties:  C 
08.13.09.41B  Civil  Penalties: 
08.13.09.41C  Informal  Revie 
— Except  Subsection  C(l)  n 

time  period  within  which 

an  assessment  conferenc 
08.13.09.41D  Formal  Review 
08.13.og.4lE    Penalty  Assess 

Criteria. 
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Maryland  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him. 
together  with  any  coitsistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Maryland  of  only  such 
provisions. 

VI.  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA  (30 
U.S.C  1292(d)).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3.  4. 7 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  by  OMB.  Therefore,  this 
action  is  exempt  from  the  preparation  of 
a  regulatory  impact  analysis  and 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  OMB  under  44  U.S.C. 
3507. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  regulations. 
Surface  mining.  Underground  mining. 

Dated:  )uly  31. 1991. 
Carl  C.  CloM. 

Assistoni  Director,  Eastern  Support  Center- 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  set  as  forth 
below: 

PART  920— MARYLAND 

1.  The  authority  citation  for  part  920 
continues  to  read  as  followr. 

Aothortty:  30  US.C  1201  et  seq. 

2.  Ln  1 92ai5.  a  new  paragraph  (m)  is 
added  to  read  as  follows: 


§  920. 1 5    Approval  of  amendments  to  State 
regulatory  program. 

(m)  The  following  amendments 
submitted  to  OSM  on  October  31. 1989, 
and  modified  and  resubmitted  on  March 
9. 1990.  are  approved  with  the 
exceptions  noted  herein,  effective 
August  9. 1991.  The  approved 
amendments  consist  of  the  following 
modifications  to  the  Maryland 
regulations  (COMAR): 
08.13.09.01B    Definitions. 
08.13.09.02K    Description  Included  in 

Permit  Application. 
08.13.09.020    Hydrologic  Reclamation 

Plan. 
08.13.09.23D    Ground  Water 

Monitoring. 
00.13.09.23E    Surface  Water  Monitoring. 
— Except  for  Subsection  E(5)  regarding 

prevention  of  material  damage  to 

the  hydrologic  balance  outside  the 

permit  area. 
08.13.09.231    Transfer  of  Wells. 
0e.13.09.23J    Discharge  of  Water  into  an 

Underground  Mine. 
08.13.09.24A    General  Requirements  for 

Ponds  and  Sediment  Control 

Measures. 
08.13.09.24C    Diversions  and 

Conveyance  of  Overland  Flow  and 

Shallow  Groundwater  Flow,  and 

Ephemeral  Streams. 
08.13.09.24D    Stream  Channel 

Diversions. 
08.13.09.24F    Siltation  Structures. 
08.13.09.24H    Impoundments. 
— Except  Subsection  H(l)(j)  regarding 

inspection  of  impoundments. 
—Except  Subsection  H(2)(c)  regarding 

impoundments  deemed  to  meet  a 

minimum  static  safety  factor  of  1.3. 
— Except  Subsection  H(7)  regarding 

submission  of  certified  reports. 
08.13.09.241    Postmining  Rehabilitation 

of  Sedimentation  Ponds.  Diversions. 

Impoundments  and  Treatment 

Facilities. 
— Except  for  failure  to  include 

removal  of  temporary  structures. 
08.13.09.35A    General  Requirements  for 

Revegetation. 
08.13.09.35C    Plant  Species  Selection 

and  Land  Treatment. 
08.13.09.35D    Revegetation  Plan. 
08.13.09.35E    Soil  Stabilizing  Practices. 
08.13.09.35F    Backfilling  and  Planting. 
00.13.09.35G    Standards  for  Success. 
08.13.09.41     Civil  Penalties:  General. 
08.13.09.41B    Civil  Penalties:  Procedure. 
08.13.09.41C    Informal  Review. 
— Except  Subsection  C(l)  regarding 

time  period  within  which  to  request 

an  assessment  conference. 
08.13.09.41D    Formal  Review. 
08.13.09.41E    Penalty  Assessment 

Criteria. 


08.13.09.41F    Payment  of  Penalty 

Amount. 
08.13.09.41G    Individual  Civil  Penalties. 

3.  In  §  920.18,  paragraphs  (b).  (c).  (d). 
(e).  (f)  and  (g)  are  added  to  read  as 
follows: 

§  920.16    Raqulred  program  amendments. 

(b)  By  February  10, 1992,  Maryland 
shall  amend  its  rules  at  COMAR 
08.13.09.23E(5)  or  otherwise  amend  its 
program  to  be  no  less  effective  than  30 
CFR  81641(e)(3)  by  requiring  an 
cpcrator  to  demonstrate  that  the 
operations  prevented  material  damage 
to  the  hydrologic  balance  outside  the 
permit  area,  before  the  regulatory 
authority  may  modify  surface-water 
monitoring  requirements. 

(c)  By  February  10, 1992,  Maryland 
shall  amend  its  rules  at  COMAR 
08.13.09.24H(l)(j)  and/or  08.13.09.24H(9) 
to  clarify  that  the  required  annual 
inspections  of  impoundments  are  to  be 
conducted  by  professional  engineers  or 
specialists  experienced  in  the 
construction  of  impoundments. 

(d)  By  February  10. 1992,  Maryland 
shall  amend  its  rules  at  COMAR 
08.13.09.24H(2)(c)  to  clarify  the 
engineering  design  standards  that 
ensure  stability  comparable  to  a  1.3 
minimum  static  safety  factor. 

(e)  By  February  10, 1992,  Maryland 
shall  amend  its  rules  at  COMAR 
08.13.09.24H(7)  or  otherwise  amend  its 
program  to  be  no  less  elective  than  30 
CFR  816.49(a)(10)(ii)  by  requiring  the 
submission  of  a  certified  report  after 
each  inspection  conducted  during  and 
upon  completion  of  construction,  and 
annually  thereafter,  containing  the 
specific  information  described  in  30  CFR 
816.49(a)(10)(ll). 

(f)  By  February  10, 1992.  Maryland 
shall  amend  its  rules  at  COMAR 
08.13.09.241  or  otherwise  amend  its 
program  to  be  no  less  effective  than  30 
CFR  816.56  by  requiring  the  operator  to 
ensure  that  all  temporary  structures  are 
removed  and  reclaimed  before 
abandoning  a  permit  area  or  seeking 
bond  release. 

(g)  By  February  10, 1992,  Maryland 
shall  amend  its  rules  at  COMAR 
08.13.0g.41(C](l)  or  otherwise  amend  its 
program  to  be  no  less  effective  than  30 
CFR  845.18(a)  by  allowing  a  period  of  30 
days  within  which  a  person  against 
whom  a  penalty  has  been  assessed  may 
request  an  assessment  conference. 

[PR  Doc.  91-18810  Filed  8-8-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Hampton  Roads,  Regulatton  91-061 

Safety  Zone  Regulatlorts;  Chesapeake 
Bay,  Norfolk  Harbor  Channel  Reach, 
Port  of  Hampton  Roads,  VA 

agency:  Coast  Guard,  DOT. 
action:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  500  yard  safety 
zone  around  those  vessels  anchored  in 
positions  36-56'55"N/78-03'16"W,  36- 
56'14"N/76-03'08"W,  36-56'44"N/76- 
02'31"W,  and  36-56'37"N/76-01'50"W. 
and  around  the  floating  pier  and 
elevated  causeway  extending  from  the 
beach  into  Anchorage  A  from 
September  4  through  October  8, 1991. 
The  zone  is  needed  to  protect  mariners 
in  the  vicinity  from  the  hazards  which 
may  result  from  a  military  exercise. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative. 
EFFECTIVE  DATEK  This  regulation 
becomes  effective  at  12:01  a.m.  on 
September  4, 1991.  and  terminates  at 
11:59  p.m.  on  October  8, 1991,  unless 
sooner  terminated  by  the  Captain  of  the 
Port,  Hampton  Roads,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT 
LT  J.S.  Dunphy,  Project  Officer.  USCG 
Marine  Safety  Office  Hampton  Roads, 
telephone  number  (804)  441-3294. 
SUPPtfMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  inunediate  action  is 
needed  to  protect  mariners  operating  in 
the  vicinity  of  Thimble  Shoal  Channel, 
Hampton  Roads  and  Norfolk  Harbor 
Reach  Channel  during  a  military 
exercise. 

Drafting  Infonnadon 

The  drafters  of  this  regulation  are  LT 
J.S.  Dunphy,  project  officer  for  the 
Captain  of  the  Port,  Hampton  Roads, 
and  CDR  S.R.  Campbell,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  O^ice. 

Discussion  of  Regulation 

The  circumstances  requiring  the 
regulation  is  a  military  exercise  around 
vessels  anchored  in  positions  36- 
56'55"N/76-03'16"W.  36-S6'14"N/76- 
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WOr'W.  36-56'44"N/7&-02'31"W.  and 
3ft-56'37"N/7&-(n'50"W.  and  around  the 
floating  pier  and  elevated  causeway 
extending  from  the  beach  into 
Anchorage  A  from  September  4  through 
October  8. 1991.  Individuals  or  vess^s 
will  not  be  permitted  within  500  yards  of 
the  vessels,  floating  pier,  or  elevated 
causeway.  The  safety  zone  will  be 
enforced  twenty  four  hours  a  day 
throughout  the  exercise  dates.  Entry  into 
this  zone  is  prohibited  unless  authorized 
by  the  Captain  of  the  Port  or  his 
designated  representative.  This 
regulation  is  issued  pursuant  to  33 
U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Regulatory  Evaluation 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
and  nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  PR  11034.  February  26. 
1979).  The  economic  impact  of  this  rule 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary.  This  regulation  is 
temporary  in  nature  and  will  not  impede 
the  flow  of  normal  commercial  traffic 
that  is  currently  allowed  to  transit 
Thimble  Shoal  Channel.  Since  the 
impact  of  this  regulation  is  expected  to 
be  minimal,  the  Coast  Guard  certifies 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  regulation  contains  no 
information  collection  or  record  keeping 
requirements. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that  it 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

fiarbors.  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
iubpart  P  of  part  165  of  title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  ami  1231;  SO 
U.S.C.  191;  49  CFR  1.48  and  33  CFR  1.05-l(g). 
6.04-1.  a04-6.  and  160.5. 

2.  A  new  temporary  166.T540  is  added, 
to  read  as  follows: 


§16S.T540    Safety  Zone:  Chesapeake  Bay, 
Norfolk  Harbor  Reach,  Port  of  Hampton 
Roads,  Virginia. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  Norfolk 
Harbor  Reach  within  500  yards  of 
vessels  anchored  in  positions  36- 
56'55"N/78-03'16"W,  36-56'14'N/76- 
03'08'W.  36-56'44'N/76-02'31'W,  and 
36-56'37'N/76-01'50"W.  and  around  the 
floating  pier,  and  elevated  causeway 
extending  from  the  beach  into 
Anchorage  A. 

(b)  Effective  date.  This  regulation  is 
effective  from  12:01  a.m..  on  September 
4, 1991.  It  terminates  at  11:59  p.m.  on 
October  8, 1991,  unless  terminated 
sooner  by  the  Captain  of  the  Port. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  Hampton  Roads.  Virginia  or  his 
designated  representative.  The  general 
requirements  of  $  165.23  also  apply  to 
this  regulation. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  safety  zone 
must  first  request  authorization  from  the 
Captain  of  the  Port  or  his  designated 
representative.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port. 
Hampton  Roads,  Virginia  to  act  on  his 
behalf.  The  following  officers  have  been 
designated  by  the  Captain  of  the  Port: 
The  senior  Coast  Guard  boarding  officer 
on  each  vessel  enforcing  the  safety  zone, 
the  Coast  Guard  Patrol  Commander,  and 
the  Duty  Officer  at  the  Marine  Safety 
Office,  Norfolk,  VA.  The  Coast  Guard 
Patrol  Commander  and  the  senior 
boarding  officer  on  each  vessel 
enforcing  the  safety  zone  can  be 
contacted  on  VHF-FM  channels  13  and 
16.  The  CapUin  of  the  Port,  Hampton 
Roads,  and  the  Duty  Officer  at  the 
Marine  Safety  Office.  Norfolk,  Virginia 
can  be  contacted  at  telephone  number 
(804)  441-3307. 

(3)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  safety  zone 
shalL 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign,  and 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 


Dated:  My  29- 1991. 
G.|.E.  Thornton. 

Captain.  U.S.  Coast  Guard.  Captain  of  the  Port 

Hampton  Roads. 

|FR  Doc.  91-18848  Filed  8-8-91;  8:45  am) 
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33  CFR  Part  165 
ICGD1  91-1t8} 

Safety  Zone  Regulations:  Raritan  Bay, 
Sandy  Hook,  New  York  and  New 
Jersey 

agency:  Coast  Guard.  DOT. 
action:  Emergency  rule. 

SUINMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  Raritan 
Bay.  New  Jersey.  This  zone  is  needed  to 
protect  the  maritime  community  from 
the  possible  dangers  and  hazards  to 
navigation  associated  with  an  Army 
training  exercise  involving  numerous 
parachutists  entering  a  drop  zone  in  this 
area.  Entry  Into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port  New  York. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  6:00  a.m..  25  August 
1991.  It  terminates  at  12:00  p.m..  25 
August  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

QMC  Honke  of  Group  Sandy  Hook 
Operations  at  (201)  872-0300. 

SUm.EMENTARV  INFORMATION:  In 

accordance  with  5  \JS.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  C.W.  JENNINGS,  project  officer. 
Captain  of  the  Port  New  York,  and  LT 
JOHN  B.  GATELY,  project  attorney. 
First  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  circumstances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  to  navigation 
associated  with  an  Army  Training 
Exercise.  This  regulation  is  effective 
from  11  a.m..  25  August  1991  to  2  p.m.,  25 
August  1991.  This  regulation  is  issued 
pursuant  to  33  U.S.C.  1225  and  1231  as 
set  out  in  the  authority  citation  for  all  of 
part  165. 


Federal  Regtstc 

List  of  Subjects  in  33  CFR  part : 

Harbors,  Marine  safety,  Navi 
(water),  Security  measures,  Vei 
Waterways,  i  l 

Regulation 

In  consideration  of  the  forcgc 
165  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  foil 

1.  The  authonty  citation  for  p 
continues  to  read  as  follows: 

Authority:  33  USC  1225  and  1231; 
191;  49  CFR  1.46  and  33  CFR  \S&-\\ 
6.04-6  and  16aS. 

2.  A  new  te^^K>rary  165.0118 
to  read  as  follows: 

S  165.0118    Safety  Zone:  Raritan 
Jersey. 

(a)  Location.  The  following  a 
been  declared  a  Safety  Zone:  A 
of  Raritan  Bay  within  a  1000  ya 
of  a  point  located  at  40'28'30"  f 
074°06'00"  West. 

(b)  Effective  date.  This  reguh 
becomes  effective  at  6.'00  a.m., : 
1991.  It  terminates  at  12:00  p.in. 
August  1991. 

(c)  Regulations.  In  accordant 
the  general  regulations  in  Sectii 
of  this  part  entry  into  or  moven 
within  this  zone  is  prohibited  u 
authorized  by  the  Captain  of  th 

Dated;  July  22. 1991. 
R.M.  Larrabee, 

Captain,  U.S.  Coast  Guard,  Captain 
Port,  New  York, 
[PR  Doc.  91-18847  Filed  a-8-91:  8:41 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[GEN  Docket  No.  88-96;  FCC  91-1 

Allocation  of  ttte  849-851/894 
MHz  Bands  for  Air^Grouird 
Radloteleplione  Service 

agency:  Federal  Communicatic 

Commission. 

AcnOK  Final  rule;  petitions  foi 

reconsideration. 

SUMMARY:  This  action  grants  in 
petitions  for  reconsideration  fil 
McCaw  Cellular  Communicatic 
(McCaw)  and  GTE  Ah-fone  bic( 
(GTE)  of  the  Report  and  Order 
Docket  No.  88-98,  55  FR  25840  | 
1990).  The  objective  of  this  acti 
ensure  greater  opportunity  for 
competition  in  the  800  MHz  air 
radtotelephone  market 
EFFECTIVE  OATC  September  9, : 
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tlie  Port,  Hampton 
y  Officer  at  the 
:e.  Norfolk,  Virginia 
t  telephone  number 

of  any  vessel  in  the 
of  this  safety  zone 

1  Immediately  upon 
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Dated:  Hy  2a  1991. 
G.|.E.  Thornton. 

Captain.  U.S.  Coast  Guard,  Captain  of  the  Port 

Hampton  Roads. 

IFR  Doc.  91-16848  Filed  8-8-91;  8:45  amj 
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33  CFR  Part  165 
(CGD1  91-1t8} 

Safety  Zone  Regulations:  RarKan  Bay. 
Sandy  Hook.  f4ew  York  and  New 
Jersey 

agency:  Coast  Guard,  DOT. 
action:  Emergency  rule. 

SU«mmary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  Raritan 
Bay.  New  Jersey.  This  zone  is  needed  to 
protect  the  maritime  community  from 
the  possible  dangers  and  hazards  to 
navigation  associated  with  an  Army 
training  exercise  involving  numerous 
parachutists  entering  a  drop  zone  in  this 
area.  Entry  into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port.  New  York. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  6:00  a.m..  25  August 
1991.  ft  terminates  at  12:00  p.m..  25 
August  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

QMC  Honke  of  Group  Sandy  Hook 
Operations  at  (201)  872-0300. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  US.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  C.W.  JENNINGS,  project  officer. 
Captain  of  the  Port  New  York,  and  LT 
JOHN  B.  GATELY,  project  attorney. 
First  Coast  Guard  District  Legal  Office. 

Discussion  of  RegulatioD 

The  circumstances  requiring  this 
regulation  result  from  the  possible 
dangers  and  hazards  to  navigation 
associated  with  an  Army  Training 
Exercise.  This  regulation  is  effective 
from  11  a.m..  25  August  1991  to  2  p.m..  25 
August  1991.  This  regulation  is  issued 
pursuant  to  33  U.S.C.  1225  and  1231  as 
set  out  in  the  authority  citation  for  all  of 
part  165. 


List  of  SiOqects  in  33  CFR  part  1S5 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  USC  1225  and  1231;  50  USC 
191;  49  CFR  1.46  and  33  CFR  li)S-l(g).  6.04-1. 
6.04-6  and  leaS. 

2.  A  new  temporary  165.0118  is  added 
to  read  as  follows: 

§165U>118    Safety  Zone:  Rarttan  Cay,  New 
Jersey. 

(a)  Locotian.  The  following  area  has 
been  declared  a  Safety  Zone:  All  waters 
of  Raritan  Bay  within  a  1000  yard  radius 
of  a  point  located  at  40'28'30"  North  and 
074°06'00"  West. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  6.'00  a.m.,  25  August 
1991.  It  terminates  at  12:00  p.ni.,  25 
August  1991. 

(c)  RegulatJons.  In  accordance  with 
the  general  regulations  in  Section  165.23 
of  this  part  entry  into  or  movement 
within  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

Dated:  July  22, 1991. 
R.M.  Larrabee, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port.  New  York. 
(FR  Doc.  91-18847  Filed  8-8-91:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

IGEN  Docket  No.  88-96;  FCC  91-194] 

AHocation  of  the  849-«51/894-896 
MHz  Bands  for  Air^Ground 
Radloteleptione  Service 

agency:  Federal  Communications 
Commission. 

AcnOK  Final  rule;  petitions  for 
reconsideration. 

SUMMAITY:  This  action  grants  in  part 
petitions  for  reconsideration  filed  by 
McCaw  Cellular  Communications,  Inc. 
(McCaw)  and  GTE  Abfone  Incorporated 
(GTE)  of  the  Report  and  Order  in  GEN 
Docket  No.  88-96,  55  FR  25840  (June  25, 
1900).  The  objective  at  this  action  is  to 
ensure  greater  opportunity  for 
competition  in  the  800  MHz  air-ground 
radtotelephone  market 
EFFCCnve  OATI:  September  9, 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Cari  Huie,  (202)  653-8112. 

SUPPLEMENTARY  INFORMATION:  This  IS  ■ 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order 
adopted  June  25. 1991.  and  released  July 
11, 1991.  The  full  text  of  this  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch,  Public  Reference  Room 
(room  239),  1919  M  Street  NW.. 
Washington,  DC  The  complete  text  of 
this  decision  also  may  be  purchased 
from  the  Commission's  duplication 
contractor,  Downtown  Copy  Center, 
1114  21st  Street  P^W.,  Washington,  DC 
20036.  (202)  452-1422. 

Summary  of  Memorandum  Opinion  and 
Order 

1.  On  April  12. 1990,  the  Commission 
adopted  a  Report  and  Order,  GEN 
Docket  No.  8S-96.  55  FR  25840  (June  25, 
1990),  establishing  an  air-ground  (AG) 
radiotelephone  service  to  operate  on  the 
849-851/894-896  MHz  frequency  bands. 
Petitions  for  reconsideration  were  timely 
filed  by  McCaw  and  GTE  addressing 
among  other  things:  (1)  Whether  GTE's 
airline  contracts  that  were  entered  into 
prior  to  release  of  the  Report  and  Order 
should  be  invalidated;  (2)  whether  resale 
of  GTE's  AG  service  should  be 
mandated  on  an  interim  basis:  (3) 
whether  federal  preemption  of  state 
regulation  of  AG  communications 
should  be  expanded;  (4)  whether  the 
transition  period  for  GTE  to  change  its 
system  from  experimental  to  regular 
service  should  be  extended;  (5)  whether 
the  technical  rules  should  be  amended 
to  reduce  potential  interference;  and,  (6) 
whether  the  Commission  should 
establish  an  AG  advisory  conmiittee  to 
recommend  technical  improvements  and 
to  assist  in  resolving  disputes  among 
licensees. 

2.  With  respect  to  GTE's  contracts 
with  airlines  entered  into  prior  to  the 
establishment  of  AG  service,  the 
Commission  determined  that  to  allow 
competition  to  develop  fully  in  the  AG 
market,  airlines  need  to  be  able  to 
terminate,  at  their  option  and  without 
penalty,  contracts  entered  into  with  GTE 
prior  to  December  24, 1990,  for 
equipment  installed  prior  to  July  11, 
1931.  Therefore,  the  Commission 
decided  to  impose  restrictions  on  the 
AG  license  that  will  be  granted  GTE 
that  require  GTE  to  refrain  from 
enforcing  any  restrictive  provisions  in 
the  contracts  that  obligate  the  airlines  to 
operate  their  AG  ser\'ice8  exclusively 
with  GTK.  GTE  will  be  required  to  notify 
all  affected  parties  within  30  days  that 
the  relevant  contractual  provisions  will 
not  be  enforced. 


3.  With  respect  to  resale,  the 
Commission  determined  that  GTE's 
head  start  and  competitive  advantage  is 
such  that  it  is  necessary  to  require  the 
resale  of  GTE's  AG  service  to  facihlate 
the  entry  ci  other  AG  providers. 
Accordingly,  the  Commission  is 
requiring  GTE  to  make  its  service 
available  to  the  other  AG  licensees  for 
resale  at  non-discriminatory  rates  based 
upon  current  resale  policies. 

4.  The  Conunission  declined  GTE's 
request  to  extend  federal  preemption  of 
AG  communications  to  all  aircraft  that 
fly  interstate  routes,  noting  that  the 
states  have  shown  no  interest  in 
regulating  AG  communications.  The 
Commission  stated  that  it  will  not  act 
with  regard  to  additional  preemption 
unless  and  until  a  specific  situation 
arises  that  requires  its  attention. 

5.  The  Commission  agreed  with  GTE 
that  the  12  months  granted  for  its 
transition  period  is  unreslistically  short 
for  redesigning,  procuring,  testing,  and 
retrofitting  all  of  its  ground  stations  and 
aircraft  with  new  equipment.  Concerned 
that  if  GTE  is  required  to  cease 
operation  because  the  transition  period 
is  too  short,  which  would  result  in  lost 
service  to  the  public,  the  Commission 
provided  GTE  22  months  to  modify  its 
current  equipment  for  narrow  control 
channel  operation  (3.2  kHz  bandwidth) 
in  the  lower  portion  of  each  channel 
block  and  a  total  of  60  months  to  bring 
its  AG  service  into  full  compliance  with 
the  rules.  The  Commission  also  provided 
GTE  six  months  to  bring  its  cordless 
telephones  used  in  AG  service  into 
compliance  with  part  15  standards. 

6.  Additionally,  the  Commission 
amended  its  technical  rules  to  reduce 
the  potential  for  interference  while 
providing  AG  licensees  flexibility  in 
their  syste.Ti  designs.  The  major 
technical  issues  involved  the  channel 
plan,  control  rfjannel  bandwidth, 
coordination  of  available  channels, 
communication  with  aircraft  on  the 
ground,  and  equipment  specifications 
and  design  requirements.  The 
Commission  also  corrected  the  Hst  of 
ground  station  locations  set  forth  in  its 
rules. 

7.  With  respect  to  the  channel  plan, 
the  Commission  increased  the  center 
frequencies  by  1.5  kHz  in  order  to  be 
consistent  with  GTE's  experimental 
system  and  facilitate  the  transition. 

8.  To  enable  the  new  licensees  to 
initiate  AG  service  without  waiting  for 
GTE  to  narrow  its  control  channels,  the 
Commission  reassigned  communications 
channels  C-28  through  C-31  and  moved 
the  control  channels  from  the  lower  end 
to  the  upper  end  of  each  channel  block. 
Removing  channels  C-28  through  C-31 
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also  will  permit  two  more  control 
channels  that  can  accommodate  two 
additional  licensees.  The  channel 
numbers  were  renumbered  accordingly. 
GTE  will  have  22  months  to  narrow  its 
wideband  control  channels  and  vacate 
new  communications  channel  C-1  and 
C-3.  and  an  additional  38  months  to 
replace  its  experimental  control  channel 
at  C-2  with  its  regular  control  channel  at 
the  upper  end  of  each  channel  block. 

9.  The  Commission  decided  not  to 
increase  the  control  channel  bandwidth 
to  6  kHz  to  accommodate  future 
signaling  needs,  stating  that  some  of  the 
signal  messages  and  information  might 
be  sent  on  the  communications  channels 
and  expressed  concern  that  expanding 
the  bandwidth  to  6  kHz  would  mean  the 
loss  of  3  communications  channels. 

10.  The  Commission  also  decided  not 
to  require  that  all  AG  licensees  establish 
land-links  among  the  ground  stations  in 
each  location  to  coordinate  available 
channel  information,  stating  that  radio 
frequency  signal  monitoring  as  required 
in  the  rules  is  a  reliable  method  for 
determining  channel  availability  and 
that  requiring  land-link  monitoring 
would  be  excessively  burdensome  and 
expensive  for  all  of  the  licensees. 

11.  With  respect  to  deleting  rules 
concerning  reuse  of  the  allotted  channel 
blocks  for  communication  with  aircraft 
on  the  ground,  the  Commission 
expressed  its  belief  that  it  is  important 
to  allow  AG  hcensees  to  provide  service 
to  aircraft  on  the  ground,  but  did  agree 
to  revise  the  antenna  radiation  pattern 
requirements  in  §  22.1109(a]  by 

.  replacing  the  radiation  pattern  with  a 


requirement  that  ground  stations 
providing  service  to  aircraft  on  the 
ground  be  located  at  least  300  miles 
from  other  ground  stations  using  the 
same  channel  blocks  to  communicate 
with  airborne  mobile  stations.  Also,  the 
Commission  reduced  the  transmitter 
output  power  to  1  watt  ERP  for  ground 
stations  operating  under  this  section. 

12.  With  respect  to  equipment 
specifications  and  design  requirements, 
the  Commission  amended  its  rules  to 
add  an  adjacent  channel  interference 
standard  based  on  maximum  power 
limits,  but  retained  a  modified  emission 
mask  for  transmitter  tests  and 
certification.  The  Commission  denied 
other  proposals  to  amend  the  technical 
rules,  but  encouraged  licensees  to 
employ  techniques  they  view  necessary 
for  the  efficent  operation  of  AG 
radiotelephone  service. 

13.  The  Commission  decided  that 
establishing  an  advisory  committee  for 
the  AG  service  would  be  unnecessary, 
stating  that  the  rules  provide  adequate 
government  policy  direction  to  foster  the 
growth  and  development  of  AG  service. 
The  Commission  did  encourage 
licensees  to  form  their  own  association. 

14.  Accordingly,  it  is  ordered  That  the 
petitions  for  reconsideration  filed  by 
McCaw  Cellular  Communications,  Inc. 
and  GTE  Airfone  Incorporated  are 
granted  to  the  extent  indicated  herein.  It 
is  further  ordered  That  under  the 
authority  contained  in  47  U.S.C.  154(i), 
303(c),  303(f),  303(g),  and  303(r),  part  22 
of  the  Commission's  Rules  are  amended 
as  specified  below,  effective  30  days 
after  publication  in  the  Federal  Register. 


List  of  Subjects  in  47  CFR  Part  22 

Communications  common  carriers, 
radio 

Rule  Changes 

Part  22  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  22— PUBUC  MOBILE  SERVICE 

1.  The  authority  citation  in  part  22 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1066, 1083. 
88  amended:  47  U.S.C.  154,  303. 

2.  Section  22.1107  is  amended  by 
revising  the  section  heading,  paragraphs 
(a)(1),  (a)(2)  introductory  text,  (a)(2)(ii), 
and  (b).  and  by  removing  paragraph 
(a)(iii).  to  read  as  follows: 

$22.1107    Channel  plan. 


(a)  *  *  * 

(1)  Each  charmel  block  is  subdivided 
into  6  control  channels  labeled  P-1 
through  P-6.  and  29  communications 
channels  'abeled  C-1  through  C-29. 

(2)  The  authorized  channel 
bandwidths  are  as  follows: 


(II)  Each  communications  channel  has 
a  bandwidth  of  6  kHz. 

***** 

(b)  The  center  frequencies  of  the 
communications  and  control  charmels 
are  listed  in  the  following  table. 
Guardbands  are  labeled  "GB". 


Ground  to  Air  Channels 

[Center  frequency  in  MHz] 

Channel  No. 

Channel  Block 

10 

9 

6 

7 

6 

C-2 .„ „   

649.0055 
649.0115 
649.0175 
849.0235 
849.0295 
649.0355 
849.0415 
849.0475 
849.0535 
649.0595 
849.0655 
849.0715 
849.0775 
849.0635 
849.0895 
849.0955 
849.1015 
849.1075 
849.1135 
849.1195 
649.1255 
849.1315 
849.1375 
849.1435 

849.2055 
849.2115 
849.2175 
849.2235 
849.2295 
849.2355 
849.2415 
849.2475 
849.2535 
849.2595 
849.2655 
849.2715 
849.2775 
649.2835 
849.2695 
649.2955 
849.3015 
849.3075 
849.3135 
849.3195 
849.3255 
649.3315 
849.3375 
649.3435 

849.4055 
649.4115 
849.4175 
849.4235 
649.4295 
849.4355 
849.4415 
649.4475 
649.4535 
649.4595 
649  4655 
649.4715 
849.4775 
6494635 
6494695 
649.4955 
849.5015 
849.5075 
649.5135 
849.5195 
849  5255 
849.5315 
849.5375 
849.5435 

849.6055 
849.6115 
649.6175 
649.6235 
8496295 
649.6355 
849.6415 
849.6475 
6496535 
649.6595 
649.6655 
649.6715 
649.6775 
649.6635 
649.6695 
849.6955 
649.7015 
649.7075 
649.7135 
849.7195 
649.7255 
849.7315 
849.7375 
849.7435 

849.8055 
849  6115 

C-3 

849.8175 

C-4 

C-5 

C-6 _ 

849.8235 
849.8295 
849.8355 

C-7 _ 

849.8415 

c-a 

649  8475 

C-9 

C-10 

849.8535 
649.6595 

C-11 

649  8655 

C-12_  ..  _ „., 

C-13__    „ 

649.6715 
649  8775 

C-14...      

849  8835 

C-15. _.. 

849  6895 

C-1b.._     

849  8955 

C-17  

849  9015 

C-18 ,. 

849  9075 

C-1B  ,  ,   , 

849  9135 

C-20..  .  _ 

849  9195 

C-21 ,, 

849  9255 

C-2?  ,,,  ,                 

849  9315 

C-23  . 

849  9375 

C-24  _._ _. „ 

649.9435 

Fedaral  Regist 

1 

fVJ* 



C-» „.. 

C-77  ,, 



c-2e 

r-T?  , 

- 

G8 

P-« 

P-« 

P~t 

P-3 

P-9    



P-1   ._ 

C-1 

C-2  

1 

C-3  



C-4   . 
C-5  

..._- 

C-«_   ._ 

C-7 

C-«._. 

C-9 

C-10... 



C-11 

C-12.... 



C-13 

C-14   ._ 

C-1S._  _ 

C-1« 



C-17._  _ 

C-18 

c-ia. 

n-oa 



C-21._ 

C-22.... 

C-M  , 

...... 

C-24. 

C-25.-_ 

C-28 



C-27__  . 

c-2e. 



C-29._ 

GB 

P-6 . 

..._• 



P-6l 

P-4 

p-a  

P-» 



P-1  _. 

1 

c-1 

c-2 ;.,„ 

c-3 !♦.. 

c-4 _„ 

C-5...- 

C-6 

C-7 

C-8 

C-9 

C-10 

C-11 

C-12._.. 
C-13 
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List  of  Subjects  in  47  CFR  Part  22 

Communications  common  carriers, 
radio 

Rule  Changes 

Part  22  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  22— PUBUC  MOBIt^  SERVICE 

1.  The  authority  citation  in  part  22 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  46  Stat.  1066, 1083, 
as  amended:  47  U.S.C.  154,  303. 

2.  Section  22.1107  is  amended  by 
revising  the  section  heading,  paragraphs 
(a)(1),  (a)(2)  introductory  text,  (a)(2)(ii), 
and  (b),  and  by  removing  paragraph 
(a)(iii),  to  read  as  follows: 

$22.1107    Channel  plan. 


(a)  *  *  • 

(1)  Each  channel  block  is  subdivided 
into  6  control  channels  labeled  P-1 
through  P-6,  and  29  communications 
channels  'abeled  C-1  through  C-29. 

(2)  The  authorized  channel 
bandwidths  are  as  follows: 
***** 

(II)  Each  communications  channel  has 
a  bandwidth  of  6  kHz. 

***** 

(b)  The  center  frequencies  of  the 
communications  and  control  channels 
are  listed  in  the  following  table. 
Guardbands  are  labeled  "GB". 


Channel  Block 

10 

9 

8 

7 

6 

649.0055 

849.2055 

849.4055 

849.6055 

649.8055 

849.0115 
849.0175 

849.2115 
849.2175 

649.4115 
849.4175 

649.6115 
849.6175 

849  8115 

849.8175 

849.0235 

849.2235 

849.4235 

849.6235 

849.8235 

„ 

649.0295 

849.2295 

849.4295 

649.6295 

849.6295 

649  0355 

849.2355 

649.4355 

849.6355 

849.8355 

649.0415 

849.2415 

649.4415 

849.6415 

849.8415 

849.0475 

849.2475 

849.4475 

849.6475 

849.8475 

849.0535 
849.0595 
649.0655 
849.0715 
849.0775 

649.2535 
849.2595 
849.2655 
649.2715 
849.2775 

849.4535 
849.4595 
849.4655 
849.4715 
849.4775 

849.6535 
849.6595 
849.6655 
849.6715 
849.6775 

849.6535 

849.8595 

649.8655 

8498715 

849.8775 

,,,„ .*»..••,.»••••,.... 

849.0635 

849.2835 

849.4835 

849.6835 

849.8835 

849.0895 

649.2895 

8494895 

849.6895 

849.8895 

, 

849.0955 

849.2955 

849.4955 

849.6955 

649.8955 

849.1015 

849.3015 

849.5015 

849.7015 

8499015 

>•■•••  •««••«••«>■•■.»•••. . . . 

849.1075 

649.3075 

849.5075 

849.7075 

849  9075 

849.1135 
849.1195 

849.3135 
849  3195 

849.5135 
849.5195 

649.7135 
849.7195 

849.9135 

•*.    ««•«•••■>  » 

8499195 

649.1255 

849  3255 

649  5255 

849.7255 

849.9255 

849.1315 

849.3315 

849  5315 

649.7315 

849  9315 

849.1375 

849.3375 

849.5375 

849.7375 

849.9375 

849.1435 

849.3435 

849.5435 

849.7435 

849.9435 
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Chttnnn  rio* 


C-2S. 

c-as- 
c-zt. 
c-2a. 
c-». 

G8_ 


P-8_ 
P-4_ 

p-a- 

p^ 

p-i„ 


CawnnalNa 


C-1_ 
C-2_ 
C-3-_ 
C-4_ 
C-5_ 
C-«.-. 
C-7-_ 
C-9.-. 
C-9.... 
C-10.. 
C-1t.. 
C-12.. 
C-13.. 
C-14. 
C-15.. 

c-te.. 

C-17.. 

c-ia.. 

C-t9.. 
C-20.. 

c-«.. 

C-22.. 
C-23.. 
C-24.. 
C-25.. 
C-26.. 
C-27_ 
C-2e.. 
C-29.. 
GB  — 

P-6„_ 
P-6..._ 
P-4..._ 

p-a_ 

P-2_ 
P-t„ 


Channel  Block 


10 


849.^496 
848Lt56& 
649.1615 
640.t675 
849^1735 
84ai76&- 
64at797 
e4«.>ei3 
840.  ^M5 
648.>877 
849.1909 
840.1941 
849.1973 


660.0066 
850.0115 
860.0175 
e6a023& 
8Sa0296 
850.0366 
850.0415 
65a0475 
850.0535 
850.0595 
850.0655 
8Sa07t5 
85a0775 
850-0836 
BMOflBO 
860.0866 
8Sai015 

e5ai075 

85ai136 
85ai196 
850.1256 
850.1315 
850.1375 
850.1436 
85ai406 
65ai5S6 
8Sai61S 
650.1675 
6Sat735 
85ai765- 
650.1797 
65a  1813 
B5ai845 
85a  1877 
8Sai900 
8Sai94t 
85a  1973 


848.3406 
840.3666 
840.3615 
840.3675 
840.3736 
840.3766- 
840.3797 
040.3013 
040.3046 
840J077 
049.3009 
040.3041 
040.3073 


860.2066 

850.2115 
86a2175 
86a2236 
86a2296 
860.2366 
060.2415 
8602475 
850.2595 
86a2506 
850.2655 
860.2715 
8602775 
8602036 
8602006 
0602966 
8603015 
860.3075 
8603136 
8603196 
860.3256 
8503315 
860337S 
8603436 
8603496 
8603666 
B603615 
8S03675 
8S03736 
8503766- 
8503797 
8603813 
850  3816 
0603077 
650  3909 
0603041 
6503073 


040.5406 
849  5666 
640  5615 
8405675 
849  5735 
8495766- 
8495797 
0495613 
849.5845 
649  5677 
849  5909 
849  5941 
849  5973 


3 


6407406 
640  7556 
8497615 
649  7675 
649  7735 
849.7766- 
640  7797 
849  7813 
849  7645 
649  7877 
649  7909 
849  7941 
8497973 


8604066 

850.4115 
8604175 
860.4236 
660  4295 
8504355 
8604415 
860  4475 
850.4535 
850  4595 
850  4655 
8604716 
8604775 
860  4835 
6604895 
850  4955 
6S0&015 
860.5075 
850  5135 
850  5195 
860  5255 
850  5315 
860  5375 
850  5436 
860  5495 
850.5666 
860  5615 
850  5675 
8605735 
850  5766- 
860.5797 
850  5813 
850  5645 
850  5877 
860  5000 
860.5941 
850.5973 


o50  60oo 
650  6115 
850  6175 
850  6235 
850  6295 
850  6365 
650  6415 
850  6475 
850.6535 
850  6595 
850S655 
i  850  6715 
I  8506775 
I  8506635 
I  850  66^5 
[  o50.0975 
660, 701 5 
850  7075 
8607136 
850  7196 
850  7256 
860.7316 
860  7375 
650.7436 
660.7496 
8607556 
860  7615 
860  7675 
860  7736 
660  7766- 
6507797 
660  7813 
850  7845 
860  7877 
850  7900 
860  7941 
860.7973 


8409405 
649  9555 
849  9615 
649  9675 
649  9735 

049  9797 
849.90T3 
040.9O45 
8499077 
84»990e 
6499»«t 
e49  9f73 


950.8055 
850  8115 
8506175 
860  8236 
850  8295 
850  6366 
860  0415 
850  6475 
850  8535 
850  8595 
850.8655 
860  8715 
8608775 
8608636 
[  8508895 
I  6608956 
850  9015 
850  9075 
860.9136 
0600106 
050.9056 
850  9315 
8509375 
060.0436 
950.v4B6 
060.0666 
860.9615 
860  9675 
i  8609736 
1860  9765- 
85097W 
650  9013 
650  9046 
850  9077 
8509909 
860  9941 
850.9073 


Air  to  Ground  Channels 

[Center  frequency  In  MHz] 


Channel  No. 

ChwwMlbtock 

10 

0 

e 

7 

e 

C-1 

C-2 _... 

n...„. , 

894.0055 
894.0115 
894.0175 
804.0236 
894.0295 
894.0355 
a»(.0415 
894.0475 
894i)S35 
894  0595 
694.0695 
894.0715 
894.0775 

894.2055 
894.2115 
694.2175 
694.2236 
894.2295 
894.2355 
894  2415 
894.2475 
894.2535 
894.2595 
894.2655 
894.2715 
894.2775 

694.4055 
894.4115 
894  4175 
804.4235 
8944295 
894.4355 
004.4415 
004.4476 
8944535 
8944595 
894.4655 
894.4715 
894.4775 

894.6055 
894  6115 
894  6175 
694  6235 
894  6295 
994  6355 
894  6415 
894  6475 
894  6535 
894  6595 
894  6655 
894.6715 
894.6775 

894.0055 

894.8115 

C-3 

C-4 

8948175 
894.8236 

C-5.... 

C-6 

— — 

894  8295 
8M.8356 

f-7 

004.0«t5 

C-8 

804  0475 

C-9 

894  8535 

r_in            ,                                          , 

894  8595 

C-11 _ 

894  8655 

C-12 -  

894.8715 

C-13 

-.;„.:.:.   :„    ..„.. 

8948775 
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[Center  frequency  in  MHz] 

Channel  No. 

Channel  block                                                   | 

10 

9 

8 

7 

6 

C-14 _ - 

894.0835 
894.0895 
894.0955 
894.1015 
894.1075 
894.1135 
894.1195 
894.1255 
894.1315 
894.1375 
894.1435 
894.1495 
894.1555 
894.1615 
894.1675 
894.1735 
894  1765- 
894.1795 
894.1813 
894.1845 
894.1877 
894.1909 
894.1941 
894.1973 

894.2835 
894.2895 
894.2955 
894.3015 
894.3075 
894.3135 
894.3195 
894.3255 
894.3315 
894.3375 
894.3435 
894.3495 
894.3555 
894.3615 
894.3675 
894.3735 
894.3765- 
894.3795 
894.3813 
894.3845 
894.3877 
894.3909 
894.3941 
894.3873 

894.4835 
894.4895 
894.4955 
894.5015 
894.5075 
894.5135 
894.5195 
894.5255 
894.5315 
894.5375 
894.5435 
894.5495 
894.5555 
894.5615 
894.5675 
894.5735 
894.5765- 
894.7595 
894.5813 
894.5845 
894.5877 
894.5909 
894.5941 
894.5973 

894.6835 
894.6895 
894.6955 
894.7015 
894.7075 
894.7135 
894.7195 
894.7255 
894.7315 
894.7375 
894.7435 
894.7495 
894.7555 
894.7615 
894.7675 
894.7735 
894.7765- 
894.7795 
894.7813 
894.7845 
894.7877 
894.7909 
894.7941 
894.7973 

894.8835 

56 

C-15 „ 

C-16 

C-17 

C-18 

„ 

894.8895 
894.8955 

894.9015 
894  9075 

C-19 „.    _.. 

C-20 _ _ 

894.9135 
894.9195 

C-21 

C-22 

8949255 
894.9315 

c-25ZZZ!!!"!!ZZ~"Z!"Z    IZZIZZZZ 



894.9375 
894.9435 
894  9495 

C-26 



894  9555 

#%  ^H 

C-27 

C-28 

C-?Q                         

894  9615 

^  K 

894  9675 

O  O 

894  9735 

GB 

894.9765- 

P-6 

894.9795 
894.9613 

4 

P-5 

894.9845 

1 

P-4 

894  9877 

1 

P-3 » 

894  9909 

c 

P-2 

P-1                         

894  9941 

n 

894  9973 

^^ 

4 

Channel  No. 

5 

4 

3 

2 

1 

^T 

C-1 .... 

895.0055 
895.0115 
895.0175 
895.0235 
895.0295 
895.0355 
895.0415 
895.0475 
895.0535 
895.0595 
895.0655 
895.0715 
895.0775 
895.0835 
895.0895 
895.0955 
895.1015 
895.1075 
895.1135 
895.1195 
895.1255 
895.1315 
895.1375 
895.1435 
895.1495 
895.1555 
895.1615 
895.1675 
895.1735 
895.1765- 
895.1797 
895.1813 
895.1845 
895.1877 
895.1909 
895.1941 
895.1973 

895.2055 
895.2115 
895.2175 
895.2235 
895.2295 
895.2355 
895.2415 
895.2475 
895.2535 
895.2595 
895.2655 
895.2715 
895.2775 
895.2835 
895.2895 
895.2955 
895.3015 
895.3075 
895.3135 
895.3195 
895.3255 
895.3315 
895.3375 
895.3435 
895.3495 
895.3555 
895.3815 
895.3675 
895.3735 
895.3765- 
895.3797 
895.3813 
895.3845 
895.3877 
895.3909 
895.3941 
895.3973 

895.4055 
895.4115 
895.4175 
895.4235 
895.4295 
895.4355 
895.4415 
895.4475 
895.4353 
895.4595 
895.4655 
895.4715 
895.4775 
895.4ai5 
895.4895 
895.4955 
895.5015 
895.5075 
895.5135 
895.5195 
895.5255 
895.5315 
895.5375 
895  5435 
895.5495 
895.5555 
895.5615 
895.5675 
895.5735 
895.5765- 
895.5797 
895.5813 
895.5845 
895.5877 
895.5909 
895.5941 
895.5973 

895.6055 
895.6115 
895.6175 
895.6235 
895  6295 
895.6355 
895.6415 
895.6475 
895.6535 
895.6595 
895.6655 
895.6715 
895.6775 
895.6835 
895.6895 
895.6955 
895  7015 
895.7075 
895.7135 
895.7195 
895.7255 
895  7315 
895.7375 
8957435 
895.7495 
895.7555 
895.7615 
8957675 
895.7735 
895.7765- 
895.7797 
895.7813 
895.7845 
895.7877 
895.7909 
895.7941 
895.7973 

895  8055 

C-2 - 

895  8115 

C-3 

895.8175 

C-4 

895.8235 

C-5 - , 

895  8295 

c-« „ :. 

895.8355 

C-7 

895  8415 

c-e _ 

895.8475 

^G 

C-9 

C-10 _ 

C-11 „ „  „. 

C-12 

C-13 

895.8535 
695.8595 
895.8655 
895.8715 
895.8775 

C-14 _ 

895.8835 

C-15 

C-16 

895.8895 
895.8955 

9 

C-17 

895.9015 

C- 1 8 „ 

C-19 _ 

895.9075 
895.9135 

C-20 „ 

895.9195 

9  91 

C-21 „ „.„ _ 

C-22 „ 



895.9255 
895.9315 

C-23 _ 

C-24 „ 

C-25 

C-26 

895.9375 
895.9435 

895.9495 
895  9555 

C-27 ,  ,    

895.9615 

C-28 

895.9675 

C-29 „ „ 

895.9735 

G8 _. 



895  9765- 

P-6 „ _...._ 

895.9797 
895.9813 

P-5 

895  9845 

P-4 

895  9877 

P-3 _ _   .   

895  9909 

P-2 _ _._ 

895  9941 

P-1.._ .. ._ 

895  9973 

3.  Section  22.1109  is  amended  by 
revising  the  section  heading,  the 
introductory  text  and  table  and 
paragraph  (a)  to  read  as  follows: 

- 

i  22.1 1M    Geographical  channel  Mock            channel  block  allotted  for  each  location 
'■y"*-                                                          must  be  used  to  provide  service  to 
Except  as  provided  in  paragraphs  (a)        airborne  mobile  stations  in  flight  and 

JMI 

and  (b)  of  this  section,  ground  station          may  be  used  to  provide  service  to 
locations  must  be  within  one  mile  of  the       airborne  mobile  stations  on  ground, 
locations  listed  in  this  paragraph.  The 

Federal  Regis 


:i 


Alaska: 

Anchoragsi.... 

Cordova  ...<.... 

Ketchikan  .i|.. 

Juneau. 

Sitka.- 

Yakutat.. 
Atatiama: 

BIrmlnghartt. 

Arizona: 

Ptxjenix  ....,.* 

Winskjw 

Arkansas: 

Pine  Bluff.,.. 

California 

BIythe 

Eureka - 

Los  Angelea 

Oakland 

S.  San  Francisco .. 

Visaiia 

CokKado: 

Colorado  Springs.. 

Denver _ 

Hayden 

Fkxida: 

Miami 

Orlando 

Tallahassee 

Gaorgia: 

Atlanta _ „.. 

St  Simons  Island.. 
Hawaii: 

Mauna  Kapu 

Idaho: 

Blackfoot... 

CaktwoH  ..4^..„„..„ 
liiinoir  I  ' 

ChicaQ0....i.l 

Kewanee..ii 

Schiller  Park 

Indiana: 

Fort  Wayn« 

Iowa: 

Des  Moines 

Kansas: 

Garden  City 

Wichita ._ 

Kentucky: 

Fairdale 

Louisiana 

Kenrier _ 

Shreveport._ 

K^assachusettS: 

Boston 

Michigan: 

Beltville 

Flint 

SaultSte.  Marie.-. 
Minnesota: 

Bloomington 

Mississippi: 

Meridian 

Missouri: 

Kansas  City 

St  Louis... 

Springfield 

Montana 

Lewistown 

Miles  City 

Missoula 

Nebraska: 

Grand  Island 

Ogallala 

Nevada 

Las  Vegas— 

Rono 

Tonopah... 

Wirmemucca 

New  Mexico: 

Alamogordo. 
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Channel  btock 

10 

9 

8 

7 

6 

694.0835 

894.2835 

894.4835 

894.6835 

894.8835 

■•■>»•■»■•>»»»••• 

894.0895 

894  2895 

894  4895 

894.6895 

894.8895 

894.0955 

894.2955 

894.4955 

894.6955 

894.8955 

••*•••• 

894.1015 

894.3015 

894.5015 

894.7015 

894.9015 

894.1075 
894.1135 
894.1195 

894.3075 
894.3135 
894.3195 

894.5075 
894.5135 
894.5195 

894.7075 
894.7135 
894.7195 

894  9075 

894.9135 

894.9195 

••>.  .t**t**  >•  *.4*H»**>»MM  •  •  •  • 

894.1255 

894.3255 

894.5255 

894.7255 

894  9255 

894.1315 

894.3315 

894.5315 

894.7315 

894.9315 

894.1375 

894.3375 

894.5375 

894.7375 

894.9375 

894,1435 

894.3435 

894.5435 

894.7435 

894.9435 

>*•»» >•••••••••...•.••... 

894.1495 

894,3495 

894.5495 

894.7495 

894  9495 

894.1555 
894.1615 
894.1675 
894.1735 

894.3555 
894.3615 
894.3675 
894.3735 

894.5555 
894.5615 
894.5675 
894.5735 

894.7555 
894.7615 
894.7675 
894.7735 

894.9555 

894.9615 

894  9675 

894.9735 

894.1765- 
894.1795 

894.3765- 
894.3795 

894.5765- 
894.7595 

894.7765- 
894.7795 

894.9765- 

894.9795 

»•••••*>•••••.••••.>.•..•».... 

894.1813 

894.3813 

894.5813 

894.7813 

894.9613 

894.1845 
894.1877 

894.3845 
894  3877 

894.5845 
894.5877 

894.7845 
894.7877 

894  9845 



894.9877 

■*•....»».>..•»■>..•.*»•*■.■ 

894.1909 

894  3909 

894.5909 

894.7909 

894.9909 

894.1941 
894.1973 

894.3941 
894.3873 

894.5941 
894.5973 

894.7941 
894.7973 

894  9941 

894  9973 

5 

4 

3 

2 

1 

895.0055 

895.2055 

895.4055 

895.6055 

895  8055 

•■•»»•■■•*»•«••■»•••••••... 

895.0115 

895.2115 

895.4115 

895.6115 

895.8115 

895.0175 

895.2175 

895.4175 

895.6175 

895.8175 

•■•••••»»•••••••••••••••••••.• 

895.0235 

895,2235 

895.4235 

895.6235 

895.8235 

■»■•»■••»■•■»••■■■■»••■■<.  .  ■ 

895.0295 

895.2295 

895.4295 

895  6295 

895  8295 

•■■••■■■••>■•••>■«••.•.•■»*.  .  .  . 

895.0355 

895.2355 

895.4355 

895.6355 

895.8355 

895.0415 
895.0475 
895.0535 
895.0595 

895.2415 
8952475 
895.2535 
895.2595 

895.4415 
895.4475 
895.4353 
895.4595 

895.6415 
895.6475 
895.6535 
895,6595 

895  8415 

895.8475 

895.8535 

595.8595 

895.0655 
895.0715 

895.2655 
895,2715 

895,4655 
895.4715 

895.6655 
895.6715 

895.8655 

895.8715 

895.0775 

895.2775 

895.4775 

895.6775 

895.8775 

895.0835 

895  2835 

895.4835 

895.6635 

895  8835 

895.0895 

895.2895 

895.4895 

895,6895 

895.8895 

•  >•.*•■■■■■■•■•.■..»>.■»■»... 

895.0955 

895.2955 

895.4955 

895,6955 

895.8955 

895.1015 

895.3015 

895.5015 

895,7015 

895.9015 

895.1075 

895.3075 

895,5075 

895,7075 

895.9075 

., ,  „  , 

895.1135 

895.3135 

895,5135 

895.7135 

895.9135 

••••«•■■••■•••••••••••*••»*•*.. 

895.1195 

895.3195 

895,5195 

895.7195 

895.9195 

••>••■••.>.»•>.>•>.*■»>■..>••■ 

895.1255 

895.3255 

895.5255 

895.7255 

895.9255 

895.1315 
895.1375 
895.1435 

895.3315 
895.3375 
895.3435 

895.5315 
895.5375 
895.5435 

895.7315 
895.7375 
895.7435 

895  9315 

895.9375 

895.9435 

895.1495 
895.1555 

895.3495 
895.3555 

895.5495 
895.5555 

895.7495 
895.7555 

895.9495 

895  9555 

,„ „..«„.   .. 

895.1615 

895.3615 

895.5615 

895.7615 

895.9615 

»•»•■■••*<•■•■•»>«••>  »***•  •  • 

895.1675 

895.3675 

895.5675 

895  7675 

895.9675 

•••••■••••»•»»«»••  •>»»••. 

895.1735 

895.3735 

895.5735 

895.7735 

8959735 

895.1765- 

895.3765- 

895.5765- 

895.7765- 

895.9765- 

895.1797 

895.3797 

895.5797 

895.7797 

895.9797 

895.1813 
895.1845 

895.3813 
895.3845 

895.5813 
895.5845 

895.7813 
895.7845 

895.9813 



895.9845 

895.1877 

895.3877 

895.5877 

895.7877 

895.9877 

895.1909 

895.3909 

895.5909 

895.7909 

895  9909 

895.1941 

895.3941 

895.5941 

895.7941 

895.9941 

895.1973 

895.3973 

895.5973 

895.7973 

895.9973 

Meal  channel  block 

led  in  paragraphs  (a) 
ion,  ground  station 
ivithin  one  mile  of  the 
this  paragraph.  The 


channel  block  allotted  for  each  location 
must  be  used  to  provide  service  to 
airborne  mobile  stations  in  flight  and 
may  be  used  to  provide  service  to 
airborne  mobile  stations  on  ground. 


Location 


Alaska: 

Anchorage .... 

Cordova 

Ketchikan..... 

Juneau 

Sitka 

Yakutat 

Alatiama: 

Birmingham... 
Arizona: 

Phoenix 

Wir«tow 

Arkansas: 

Pine  Bluff 

California: 

BIythe 

Eureka 

Los  Angelea. 

Oakland 


S.  San  Francisco .. 

Visaiia 

Cotorado: 

Color ddo  Springs.. 

Denver 

Hayden 

Fkxkia: 

Miami 

Orlando 

Tallahassee 

Georgia: 

Atlanta - 


St  Simons  Island.. 
Hawaii: 

Mauna  Kapu 

Idaho: 

Blackfoot 

CakJwoH 

liiwjis: 

Chfcago 

Kewanee... 

Schiller  Park 

Indiana: 

Fort  Wayne 

Iowa: 

Des  Moines 

Kansas: 

Garden  City 

Wfchrta 

Kentucky: 

Fairdale 

Louisiana: 

Kennef i._ 

Shreveport 

Massachusetts: 

Boston 


Michigan: 

Bellville - 

Flint 

Sault  Ste.  Marie. 
Minnesota: 

Bkxxnington 

Mississippi: 

Mendian 

Missouri: 

Kansas  City 

St  Louis...-. 

Springfield— 

Montana: 

Lewistown.. 

Miles  City... 

Missoula..... 

Netxaska: 

Grand  Island 

Ogallala 

Nevada 

Las  Vegas 

Rono 

Tonopah 

Wirmemucca 

New  Mexico: 

Alamogordo 


N.  Latitude 


61 M  roe- 

60*3300" 
55*21  •20•■ 
58•21■18'• 
57*0330" 
59T0-30" 

3r23-24" 

33*35-39" 
35*0Vir 

34M0'56" 

33'36'3»" 
40*42-58" 
33'56'45" 
37*51'12" 
37MV15" 
36M9-36" 

38'44'3r 
39*46'45" 
40'2904" 

25*48'2r' 
28*26'53" 
30'2402" 

33'39'OS" 

31  wa?' 

21  •24-24" 

43*11  •34" 
43'38'45" 

41*46*4«" 
4rir06" 
41'5ri8" 

40'58'16" 

41 '31 -58" 

3r59'35" 
37*3724" 

38"04'48" 

SO-OOM" 
32*270»" 

4r23'15" 

42*1^1  r 
42'58'21" 
4«'28'45" 

44"51'30" 

32*1910" 

39'18'3r 
38*4?45" 
37'14'2e" 

4ro2'5e" 

48*25'30" 
47*01  05" 

40*5e-00" 

4rorii" 

3e*06'35" 
30*35'13" 
38*03  43' 
4r00'39" 

32«64'4«" 


W.  LongMude 


149*54•4^■ 
145*4300" 
131*4?33" 
134*3430" 
135*2201" 
142*30-00" 

086*39'59" 

1 12*05' 1  r 
110*4302" 

091*56'18" 

114*42-24" 
124*ir09-- 
118*2303" 
122*1?30" 
122*2601" 
119*23-22' 

104*51  ■46" 
104*50-49-- 

iori3oe" 

80*16-30- 
81*22-00" 
84*2118" 

e4'26-54" 
$r23'14" 

158*0602" 

112*20'5r 
116'38'44" 

Br  45-20" 
89*57-33' 
87*52-57- 

85*11-31" 

93*38-54- 

100*5404" 
97*2715" 

86*47-33" 

00*1330" 
93*49-38' 

71*0103" 

e3*29'09-- 
83-4422- 
84 "21  31" 

B3-13-19'- 

88*41-33" 

04*41-07" 
00*19'10'- 
03*22-54- 

100*2727" 
105*5?30" 
114*00-41" 

Oe'10'11" 
101*4537" 

115*10-25" 
119''5552-- 
117*13-24" 
117*4S-5e- 

105*56-41" 


Channai 
Block 


10 
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Location 


Albuquerque 

Aztec 

Clayton 

New  Jersey: 

Woodbury 

New  YortL 

E  Elmhurst 

Schu^ 

Staten  Island 

Nortti  Carolina: 

Greensboro 

Wilmington ._ 

Nortti  Dakota: 

Dickinson 

Ohio: 

Pataskala 

Oklahoma: 

Warner , 

WoodwanS 

Oregon: 

Aiat>any 

Klamath  Falls 

Pendleton , 

Pennsylvania: 

Coraopoiis 

New  Cumberland. 
South  Carolina: 

Ctiarleston 

South  Dakota: 

Aberdeen 

Rapid  City 

Tennessee: 

ElizabettMon. _. 

Memphis 

Nashville , 

Texas: 

Austin 

Bedford 

Houston 

Lut)bock _, 

Mortahans _., 

Utah: 

Abajo  Peak , 

Delta 

Escalante 

Green  River , 

Salt  Lake  City , 

Virgmia: 

Arlington.. 
Washington: 

Seattle. 

Cheney 

West  Virginia: 

Charleston 

Wisconsin: 

Stevens  Point... 
Wyomir)^ 

Riverton._ 


N.  Latitude 


35*0305" 
36'48'4?' 
36'27'29" 

40'46'21" 
43*0fl'09" 
40'36'05" 

36*05'54" 
34'16'10" 

46*51'05" 

40-0438" 

35*2fl'3r 
38*24'42" 

44"38'24" 
42'06'30" 
45'35'45' 

wsmr 

40'11'30" 

3r  54-10" 

45*2r21- 
44*02'38" 

36*261)4" 
35'01'44" 
38-08'44" 

32*50'19" 
29"54'37" 
33*37'06" 
31'34'5e" 

37'50'21" 
39*23'15" 
37*45'19" 
36*57'54" 
40'39'11" 

38"52-55" 

47'260e" 
47*33'14" 

38*19'4r 

44*33'06" 

43'03'37" 


W.  Longitude 


106"37-13" 
107"53'48" 
103*iri6" 

75*09'21" 

73'52'4Z' 
75*07'50" 
74'06'35" 

79*56'42" 
77.5424" 

102"47'35" 

82*4  V57" 

95'18'25" 
99*28'50" 

123'03'36" 
121*38'00" 
118'3r02" 

80*  1327" 
76*52'02" 

80*01  "20" 

98'25'26" 
103*03'3«" 

82*08*06" 
89*56'15" 
88*41"31" 

9r49T4" 
97*0r03" 
95*24'39" 

102*54'18" 

109'2r42" 
112*30'44" 
1ir52'27" 
110*13'4<r 
112*1^06" 

77'06ie" 

122*17'35" 
1ir43'35" 

er39'36" 

89*25-27" 

ioe*2r23" 


Channel 
Block 


10 
9 
5 


6 
5 

7 

10 

3 

2 
1 
9 

7 
6 

7 
2 
5 
3 
1 


to  this  service  (see  S  22.1105] 
exceed  -10  dBm.  The  ERP  o 
emission  in  each  of  the  adjac 
channels  must  not  exceed  + 
The  ERP  of  any  emission  in  t 
channels  other  than  the  one 
and  the  adjacent  channels  m 
exceed  —5  dBm. 

(b)  (reserved) 

(c)  If  an  emission  on  any  fi 
outside  of  the  authorized  bai 
causes  harmful  interference, 
Commission  may  require  gre 
attenuation  of  that  emission 
required  in  paragraph  (a)  of 

(d)  The  provisions  of  S  22. 
part  do  not  apply  to  800  MH: 
systems.  Instead,  the  provisi 
paragraphs  (a)  and  (c)  of  thii 
apply  to  systems  of  the  800  ^ 
Ground  Radiotelephone  Sen 

5.  Section  22.1115  is  ameni 
revising  the  section  heading 
paragraphs  (a)  and  (d),  and  I 
new  paragraph  (e)  to  read  a: 

f  22. 1 11 5    Automatic  channel 
procedurts. 

•        •        •        *        * 

(a]  A  communications  cha 
available  for  use  by  a  grouni 
is  already  in  use  by  another 
station  at  the  same  location, 
station  equipment  must  auto 
determine  whether  channels 
by  other  ground  stations  at  t 
location,  and  may  employ  ra 
frequency  signal  monitoring 
For  example,  a  communicati 
may  be  determined  to  be  in  1 
received  signal  power  on  the 
the  ground  station  exceeds  - 
assuming  a  0  dB  gain  895  Ml 
antenna,  which  corresponds 
strength  of  approximately  1£ 
Ground  stations  may  emploj 
alternative  method  of  deterr 
whether  a  communications  ( 
use  provided  that  such  proct 
least  as  reliable  as  radio  fre( 
signal  monitoring. 


(a)  Air-ground  licensees  may  use  any 
of  the  channels  to  provide  service  from 
any  location  to  airborne  mobile  stations 
on  the  ground,  provided  that  no 
interference  is  caused  to  service 
provided  by  ground  stations  operating  in 
accordance  with  the  geographical 
channel  block  layout  or  with  paragraph 
(b)  of  this  section,  and  provided  that  the 
locations  of  ground  stations  providing 
such  service  are  at  least  300  miles  from 
all  locations  using  the  channel  block(s) 
for  communication  with  800  MHz 
airborne  mobile  station*  in  flight. 


4.  Section  22.1111  is  amended  by 
removing  and  reserving  paragraph  (b) 
and  by  revising  paragraphs  (a),  (c),  and 
(d)  to  read  as  follows: 

{  22.1  111    Emission  limitations. 


(a)  All  transmitters.  The  power  of  any 
emission  in  each  of  the  adjacent 
channels  must  be  at  least  30  decibels 
below  the  peak  envelope  power  of  the 
main  emission  and  the  power  of  any 
emission  in  any  of  the  charmels  other 
than  the  one  being  used  and  the 
adjacent  chaimels  must  be  at  least  50 


decibels  below  the  peak  envelope  power 
of  the  main  emission.  Additionally,  for; 

(1)  Airborne  mobile  stations.  The 
power  of  any  emission  in  each  of  the 
adjacent  channels  must  not  exceed  —30 
dBm  at  any  ground  station  receiver, 
assuming  a  0  dBi  receive  antenna.  The 
power  of  any  emission  in  any  of  the 
channels  other  than  the  one  being  used  • 
and  the  adjacent  channels  must  not 
exceed  —148  dBm  at  any  ground  station 
receiver,  assuming  a  0  dBi  receive 
antenna. 

(2)  Ground  stations.  The  effective 
radiated  power  (ERP)  of  any  emission 
outside  of  the  frequency  range  allocated 


(d)  A  ground  station  may  1 
on  a  communications  chann 
has  received  the  proper  ider 
code.  After  a  ground  station 
to  transmit  on  a  communica 
channel,  that  channel  is  not 
ground  stations  other  than  tl 
which  service  has  been  requ 
the  call  is  terminated. 

(e)  A  call  is  terminated  by 
station  when  either  a  hang-t 
transmitted  by  the  airborne 
station,  or  the  signal  from  th 
mobile  station  on  the  commi 
channel  is  lost  for  a  period  c 
continuous  seconds.  The  hai 
is  the  on-off  keying  (50%  dut 
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N.  Latitude 

W.  Longrtude 

Channet 
Block 

35*0305" 
3r48•4^• 
36'27'29" 

ag-so-or 

107*53-4e" 
103'11'16" 

75*09'21" 

10 
9 

5 

3 

40'46'21" 
43*0fl09" 
40*3605" 

36'0554" 
34'16'10" 

73*52'42" 
75'07'50" 
74*06'35" 

79'56'42" 
77'54'24" 

1 
2 

9 

9 
3 

46*51'05" 

102"4r35" 

7 

40-0438" 

82*41 '57" 

1 

35'29'31- 
36*24'42" 

95*18'25" 
99*2850" 

4 
9 

44-38'24' 
42*06'30- 
45'35'45" 

123'03'36" 
121*3800" 
118*3102" 

5 
2 

7 

40-30'3r 
40'11'30" 

80*  1327" 
76*52'02" 

4 
8 

3r  54-10" 

80*01 -20" 

4 

45*2r21- 
44*02'38" 

98*2S*28- 
103*03'3«" 

6 
5 

36-2rt)4- 
35*01 ■44" 
38-08'44- 

82'08'06" 
89*56'15" 

er4i'3r 

7 

10 
3 

30*16'3r- 

29"54'37" 
33'37'Oe" 
31  •34-56" 

9r4r34'' 

97T)r03" 

95*2439" 

10r52'14- 

102'54-18" 

2 
1 
9 

7 
6 

37'50'21" 
39*23'15" 
37*4519" 
3e'57'54" 
40'39'11" 

109*27-42" 
1ir30'44" 
1ir52'27" 
llO'lS^Or- 
112*12'06" 

7 
2 

5 

3 

1 

38"52-55" 

77*06-18" 

<i 

47'280e" 
47'33'14" 

122*17"35" 
1ir43'35" 

A 
1 

38'19-4r 

61  •3936" 

2 

44*3306" 

e9*25'27- 

d 

43'0337" 

106*27-23" 

)) 

1  is  amended  by 
rving  paragraph  (b) 
ragraphs  (a),  (c),  and 
ws: 

I  UnltBtlons. 

* 

ers.  The  power  of  any 
f  the  adjacent 
it  least  30  decibels 
velope  power  of  the 
I  the  power  of  any 
the  channels  other 
used  and  the 
must  be  at  least  50 


decibels  below  the  peak  envelope  power 
of  the  main  emission.  Additionally,  for 

(1)  Airborne  mobile  stations.  The 
power  of  any  emission  in  each  of  the 
adjacent  channels  must  not  exceed  —30 
dBm  at  any  ground  station  receiver, 
assuming  a  0  dBi  receive  antenna.  The 
power  of  any  emission  in  any  of  the 
channels  other  than  the  one  being  used 
and  the  adjacent  channels  must  not 
exceed  —148  dBm  at  any  ground  station 
receiver,  assuming  a  0  dfii  receive 
antenna. 

(2)  Ground  stations.  The  effective 
radiated  power  (ERP)  of  any  emission 
outside  of  the  frequency  range  allocated 


to  this  service  (see  S  22.1105)  must  not 
exceed  -10  dBm.  The  ERP  of  any 
emission  in  each  of  the  adjacent 
channels  must  not  exceed  +10  dBm. 
The  ERP  of  any  emission  in  any  of  the 
channels  other  than  the  one  being  used 
and  the  adjacent  channels  must  not 
exceed  —  5  dBm. 

(b)  (reserved) 

(c)  If  an  emission  on  any  frequency 
outside  of  the  authorized  bandwidth 
causes  harmful  interference,  the 
Commission  may  require  greater 
attenuation  of  that  emission  than 
required  in  paragraph  (a)  of  this  section. 

(d)  The  provisions  of  S  22.106  of  this 
part  do  not  apply  to  600  MHz  air-ground 
systems.  Instead,  the  provisions  of 
paragraphs  (a)  and  (c)  of  this  section 
apply  to  systems  of  the  800  MHz  Air- 
Ground  Radiotelephone  Service. 

5.  Section  22.1115  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  and  (d),  and  by  adding 
new  paragraph  (e)  to  read  as  follows: 

S  22.1 1 1 5    Automatic  channel  selection 
procedures. 

•  •        •        *        * 

(a)  A  communications  channel  is  not 
available  for  use  by  a  ground  station  if  it 
is  already  in  use  by  another  ground 
station  at  the  same  location.  Ground 
station  equipment  must  automatically 
determine  whether  channels  are  in  use 
by  other  ground  stations  at  the  same 
location,  and  may  employ  radio 
frequency  signal  monitoring  to  do  so. 
For  example,  a  communications  channel 
may  be  determined  to  be  in  use  if  the 
received  signal  power  on  that  channel  at 
the  ground  station  exceeds  —115  dBm, 
assuming  a  0  dB  gain  695  MHz  receive 
antenna,  which  corresponds  to  a  field 
strength  of  approximately  19  dBu  V/m. 
Ground  stations  may  employ  an 
alternative  method  of  determining 
whether  a  communications  channel  is  in 
use  provided  that  such  procedure  is  at 
least  as  reliable  as  radio  frequency 
signal  monitoring. 

•  *        •        *        * 

(d)  A  ground  station  may  not  transmit 
on  a  communications  channel  unless  it 
has  received  the  proper  identification 
code.  After  a  ground  station  has  begun 
to  transmit  on  a  communications 
channel,  that  channel  is  not  available  to 
ground  stations  other  than  the  one  from 
which  service  has  been  requested  until 
the  call  is  terminated. 

(e)  A  call  is  terminated  by  the  ground 
station  when  either  a  hang-up  signal  is 
transmitted  by  the  airborne  mobile 
station,  or  the  signal  from  the  airborne 
mobile  station  on  the  communications 
channel  is  lost  for  a  period  of  15 
continuous  seconds.  The  hang-up  signal 
is  the  on-off  keying  (50%  duty  cycle)  of 


an  unmodulated  carrier  over  a  period  of 
one  second  with  pulse  duration  of  5 
milliseconds.  However,  if  all  600  MHz 
air-ground  licensees  agree  that  an 
alternative  hang-up  signal  and/or 
procedure  would  be  more  efficient  or 
beneficial,  such  alternative  hang-up 
signal  and/or  procedure  may  be  used. 
The  licensees  must  jointly  give  prior 
notification  to  the  Commission  if  an 
alternative  hang-up  signal  and/or 
procedure  is  used. 

(6)  Section  22.1117  is  revised  to  read 
as  follows: 

§  22. 1 1 1 7    Limitations  on  effective  radiated 
power. 

The  effective  radiated  power  (ERP)  of 
airborne  mobile  station  transmitters 
shall  not  exceed  30  watts.  The  ERP  of 
ground  station  transmitters  using  the 
allotted  channel  blocks  in  S  22.1109  must 
not  exceed  100  watts.  The  ERP  of  ground 
station  transmitters  operating  pursuant 
to  S  22.1109(a)  must  not  exceed  1  watt. 

(7)  Section  22.1119  is  revised  to  read 
as  follows: 

(22.1119    Assignment  Of  control  cttannels. 

The  Commission  will  select  and 
assign  exclusively  one  control  channel 
to  each  air-ground  licensee  after 
receiving  written  notification  that  the 
licensee's  system  will  begin  providing 
service  within  one  month. 

(6)  Section  22.1121  is  added  to  read  as 
follows: 

S  22.1121    Control  ctiannel  transition 
period. 

In  converting  its  experimental  air- 
ground  system  to  one  that  conforms  to 
the  other  rules  of  this  section,  the 
experimental  licensee  is  authorized  to 
use  the  lower  20  kHz  of  each  channel 
block,  which  includes  communications 
channels  C-1,  C-2,  and  C-3,  for  control 
channels  until  July  9, 1993.  After  that 
date  communications  channels  C-1  and 
C-3  will  be  available  to  all  air-ground 
licensees  as  communications  channels 
and  the  experimental  licensee  is 
authorized  to  use  a  3.2  kHz  control 
channel  located  in  communications 
channel  C-2  of  each  channel  block  until 
September  9, 1996.  After  that  date 
communications  channel  C-2  will  be 
available  to  all  air-ground  licensees  as  a 
communications  channel. 

Federal  Communications  Commission. 

Dofuia  R.  Seocy, 

Socretary. 

|FR  Doc.  91-18814  Filed  &-»-«l:  8:45  am] 

SIUJNO  cooc  •7ia-oi-« 


DEPARTMENT  OF  JUSTICE 

48  CFR  Part  2801 

(Justice  Acquisition  Circular  91-2] 

Amendment  to  the  .hietice  Acquisition 
Regulations  (JAR)  Regarding 
Contracting  Offlcera  Tect^nh 
Representatives 

AQENCY*.  O^ice  of  the  Procurement 
Executive,  Justice  Management  Divi«ion, 
Justice. 

action:  Final  rule. 

summary:  Justice  Acquisition  Circular 
(JAC)  91-2  amends  the  JAR.  48  CFR 
Chapter  28,  by  revising  subpart  2801.70 
to  add  eligibility  standards  for 
individuals  who  will  be  designated  as 
Contracting  Officers  Technical 
Representatives  (COTRs)  for 
departmental  contracts. 

EFFICnvE  OATC  August  9, 1991. 

FOn  FUfTTHER  INFORMATION  CONTACT 

W.L.  Vann,  Procurement  Executive, 
Justice  Management  Division  (202)  514- 
6868. 

SUPMEMCNTARY  INFORMATION:  The 

determination  is  hereby  made  that  this 
amendment  must  be  issued  as  a  flnal 
rule.  This  amendment  was  not  published 
for  public  comment  because  it  does  not 
have  an  effect  beyond  the  internal 
operating  procedures  of  the  agency.  The 
Director,  Office  of  Management  and 
Budget,  by  memorandum  dated 
December  14, 1984,  exempted  agency 
procurement  regulations  from  review 
under  Executive  Order  12291  except  for 
selected  areas.  The  exception  applies  to 
this  rule.  The  Department  of  Justice 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612). 

List  of  Subjects  in  48  CFR  Part  2801 

Government  proairement. 

Hairy  H.  FUckinger, 

Assistant  Attorney  General  for 
Administration. 

For  the  reasons  set  cut  in  the 
preamble,  title  48,  chapter  28  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  2801— DEPARTMENT  OF 
JUSTICE  ACQUISITION  REGULATIONS 
SYSTEM 

1.  The  authority  citation  for  part  2801 
continues  to  read  as  follows: 

Authority:  28  U.S.C  61ft  40  U.S.C.  48e(c):  28 
CFR  0.75  U)  and  28  CFR  0.7e(j). 


37860  Federal  Register  /  Vol.  56.  No.  154  /  Friday,  August  9,  1991  /  Rules  and  Regulations 


2.  Part  2801  is  amended  by  revising 
subpart  2801.70  to  read  as  follows: 

Subpart  2801.70— Contracting  Officer's 
Technical  Representative  (COTR's) 

Sec. 

2801.7001-701    General. 

2801.7001-702    Selection.  Appointment. 

Limitation  of  Authority. 
2801.7001-703    Performance  Standards. 

Subpart  2801.70 — Contracting 
Officer's  Technical  Representative 

2801.7001-701    Gmeral. 

Contracting  officers  may  appoint 
individuals  selected  by  program  offices 
to  act  as  authorized  representatives  in 
the  monitoring  and  administration  of  a 
contract.  Such  officials  shall  be 
designated  as  Contracting  Officers' 
Technical  Representatives  (COTR's). 

2801.7001-702    S«l«ction,  appointment, 
limitation  of  auttiortty. 

(a)  COTR  Standards  Program.  This 
subpart  sets  forth  policies  and 
procedures  for  establishing  standards 
for  COTR's  in  DOJ.  The  program  sets 
forth  minimum  standards  for  individuals 
to  be  eligible  for  an  appointment  as  a 
COTR 

(b)  Applicability.  The  eligibility 
requirements  of  this  subpart  apply  to  all 
individuals  who  are  designated  by  the 
contracting  officer  as  COTR's. 

(c)  Eligibility  standards.  To  be 
determined  eligible  for  an  appointment 
as  a  DOJ  COTR,  the  following  standards 
must  be  met: 

(1)  The  candidate  must  attend  and 
successfully  complete  a  minimum  of  a 
16-hour  basic  COTR  course; 

(2)  The  candidate  must  attend  a 
minimum  of  3  hours  training  specifically 
in  procurement  ethics,  either  through 
courses  offered  periodically  by  the 
Department,  the  bureaus,  or  a 
commercial  vendor  and 

(3)  The  candidate  must  sign  the 
certification  for  procurement  officials 
required  by  the  recent  Procurement 
Integrity  Act 

(d)  Certification  and  appointment.  (1) 
In  accordance  with  bureau  procedures, 
the  individual  must  provide  the 
contracting  activity  with  evidence  of 
completion  of  the  COTR  course, 
procurement  ethics  training,  and  with 
the  certification  required  by  the 
Procurement  Integrity  Act.  Upon 
determination  that  the  required 
standards  have  been  met,  the  Bureau 
Procurement  Chief  will  issue  a  one-time 
Certificate  of  COTR  Appointment,  Form 
DOJ-539.  to  the  individual.  All 
contracting  activities  shall  develop  and 
maintain  a  listing  of  individuals  who 
have  met  the  Program  standards  and 


have  been  issued  a  Certificate  of  COTR 
Appointment. 

(2)  Once  the  COTR  standards  have 
been  met  and  a  Certificate  of 
Appointment  has  been  issued,  an 
individual  may  be  designated  and 
appointed  by  a  contracting  officer  to 
serve  as  a  COTR  for  a  particular 
contract.  The  individual  shall  be 
designated  in  the  contract  schedule  as 
the  COTR  and  shall  be  notified  in 
writing  by  the  contracting  officer  of  the 
scope  and  limitations  of  the  COTR's 
authority  as  it  pertains  to  the  particular 
contract  the  individual  will  administer. 

(e)  Limitations.  Each  appointment  of  a 
COTR  made  by  the  contracting  officer 
shall  clearly  state  that  the 
representative  is  not  an  authorized 
contracting  officer  and  does  not  have 
the  authority  under  any  circumstances 
to: 

(1)  Award,  agree  to  award,  or  execute 
any  contract,  contract  modification, 
notice  of  intent,  or  other  form  of  binding 
agreement; 

(2)  Obligate,  in  any  manner,  the 
payment  of  money  by  the  Government; 

(3)  Make  a  final  decision  on  any 
contract  matter  which  is  subject  to  the 
clause  at  FAR  52.233-1,  Disputes;  or, 

(4)  Terminate,  suspend,  or  otherwise 
interfere  with  the  contractor's  right  to 
proceed,  or  direct  any  changes  in  the 
contractor's  performance  that  are 
inconsistent  with  or  materially  change 
the  contract  specifications. 

(f)  Termination.  Termination  of  the 
COTR's  appointment  shall  be  made  in 
writing  by  the  contracting  officer  and 
shall  give  the  effective  date  of  the 
termination.  The  contracting  officer 
shall  promptly  modify  the  contract  once 
a  COTR  termination  notice  has  been 
issued.  A  termination  notice  is  not 
required  when  the  COTR's  appointment 
terminates  upon  expiration  of  the 
contract. 

(g)  Implementation  schedule  and 
waivers.  Effective  one  year  from  the 
incorporation  of  this  Standards  Program 
into  the  JAR,  no  individual  may  serve  as 
a  COTR  on  any  contract  without  the 
requisite  training  and  signed  COTR 
certificate  for  the  file.  In  the  rare  event 
there  is  an  urgent  requirement  for  a 
specific  individual  to  serve  as  a  COTR 
and  the  individual  has  not  successfully 
completed  the  required  training,  the 
Procurement  Executive  may  waive  the 
training  requirements  and  authorize  the 
individual  to  perform  the  COTR  duties, 
for  a  period  of  time  not  to  exceed  120 
days.  The  waiver  may  be  granted  in 
accordance  with  the  following 
procedures: 

(1)  The  request  for  a  waiver  must  be 
submitted  in  writing  by  the  Bureau 
Procurement  Chief  and  contain  a  full 


description  of  the  circumstances  and 
rationale  for  the  request; 

(2)  The  individual  must  review  and 
discuss  with  the  cognizant  contracting 
officer  the  OPE  published  "Procurement 
Information  Guide  for  Contracting 
Officers'  Technical  Representatives 
(COTR)."  When  practicable,  these 
discussions  should  be  held  face-to-face: 
and 

(3)  The  individual  agrees  to  attend  the 
next  scheduled  COTR  training  course. 

2801.7001-703    Performance  standards. 

Supervisors  of  COTR's  are 
encouraged  to  include  successful 
contract  administration  in  performance 
standards  for  individuals  with  contract 
administration  responsibility. 

(FR  Doc.  91-18841  Filed  8-8-91;  8:45  amj 
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INTERSTATE  COMMERCE 
COMMISSION 

49CFR  Parts  1011  and  1151 

[Ex  Parte  No.  395  (Sut>-No.  2)] 

RIN  3120-AB66 

Revision  of  Feeder  Railroad 
Developntent  Rules 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rules. 

summary:  The  Commission  amends  49 
CFR  part  1151  to  facilitate  public 
participation  in  feeder  railroad 
application  proceedings  under  49  U.S.C 
10910.  A  Notice  of  Proposed  Rulemaking 
was  published  on  January  11. 1990  at  55 
FR  1067.  The  feeder  railroad  procedures 
are  modified  to  provide  for  Federal 
Register  notice  accepting  an  application 
as  complete.  Waiver  procedures  are 
added.  Discovery  procedures  are 
clarified.  The  140-day  deadline  for 
issuing  a  decision  and  obsolete 
provisions  are  removed.  Also,  the 
Commission  will  discontinue  its  policy 
of  automatically  rejecting  feeder  line 
applications  when  an  abandonment 
proceeding  involving  the  same  track  is 
pending,  and  instead,  will  decide 
whether  to  accept  them  on  a  case  by- 
case  basis.  To  effect  the  modifications, 
appropriate  delegations  of  authority  to 
the  Director  of  the  Office  of  Proceedings 
to  accept  or  reject  applications  and  to 
grant  waivers  are  adopted. 
EFFECTfVE  DATE:  The  amendments  are 
effective  on  September  8. 1991. 
FOR  ADOmONAI.  INFORMATION  COWTACT: 
Joseph  H.  Dettmar.  (202)  275-7245  (TDD 
for  hearing  impaired:  (202)  275-1721). 


SUPPtXMENTARY  INFORMATION 

Additional  information  is  coni 
the  Commission's  decision.  Tc 
copy  of  the  full  decision,  write 
or  pick  up  in  person  from:  Dyr 
Concepts,  Inc.,  room  2229,  Inte 
Commerce  Commission  Buildi 
Washington,  DC  20423.  Telepl 
275-4357.  (Assistance  for  the  I 
impaired  it  available  through 
services  (202)  275-1721.) 

This  action  will  not  significi 
either  the  quality  of  the  humai 
environment  or  the  conservati 
energy  resources. 

This  action  will  not  have  a  i 
effect  on  a  substantial  numbe 
entities.     1 1 

List  of  Subjects 

49  CFR  PatilOll 

Administrative  practice  am 
procedure,  Authority  delegatii 
Organizations  and  hinctions. 

49  CFR  Part  1151 

Administrative  practice  anc 
procedure,  Railroads. 

Audiority:  S  U.S.C.  553  and  49 1 
1030S,  103Z1  and  10910. 

Decided:  July  24. 1991. 

By  the  Commission,  Chairman 
Chairman  Bmmett,  Commisslonei 
Phillips,  and  McDonald.  Chairma 
concurred  in  part  and  dissented  i 
separate  expression. 
Sidney  L  Strickland,  Jr., 
Secretary.    I 

For  the  reasons  set  forth  in 
preamble,  title  49,  chapter  X, 
and  1151  of  the  Code  of  Fedei 
Regulations  are  amended  as  i 

PART  1011— COMMISSION 
ORGANIZATION;  DELEGATI 
AUTHORITY 

1.  The  authority  citation  foi 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10301, 103( 
10305. 10321;  31  U.S.C.  9701;  5  U.J 

2.  Section  1011.2  is  amende 
removing  the  word  "and"  at  t 
paragraph  (a)(8)(iv);  changing 
at  the  end  of  paragraph  (a)(8) 
semicolon  and  adding  the  wo 
and  adding  a  new  paragraph 
read  as  follows: 

§  1011.2    The  Commission. 

(a)  •  •  • 

(8)  *  *  * 

(vi)  In  proceedings  under  t) 
Railroad  Development  Progre 
CFR  part  1151: 

(A)  Whether  to  accept  or  r« 
applications  under  S  1151.2(b 
competing  applications  undei 
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description  of  the  circumstances  and 
rationale  for  the  request; 

(2)  The  individual  must  review  and 
discuss  with  the  cognizant  contracting 
officer  the  OPE  published  "Procurement 
Information  Guide  for  Contracting 
O^icers'  Technical  Representatives 
(COTR)."  When  practicable,  these 
discussions  should  be  held  face-to-face: 
and 

(3)  The  individual  agrees  to  attend  the 
next  scheduled  COTR  training  course. 

2801.7001-703    Pertormanc*  standards. 

Supervisors  of  COTR's  are 
encouraged  to  include  successful 
contract  administration  in  performance 
standards  for  individuals  with  contract 
administration  responsibility. 

[FR  Doc.  91-18841  Filed  8-8-91;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49CFR  Parts  1011  and  1151 

(Ex  Parte  No.  395  (Sut>-No.  2)] 

RIN  3120-AB66 

Revision  of  Feeder  Railroad 
Development  Rules 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Final  rules. 

summary:  The  Commission  amends  49 
CFR  part  1151  to  facilitate  public 
participation  in  feeder  railroad 
application  proceedings  under  49  U.S.C 
10910.  A  Notice  of  Proposed  Rulemaking 
was  published  on  January  11. 1990  at  55 
FR  1067.  The  feeder  railroad  procedures 
are  modified  to  provide  for  Federal 
Register  notice  accepting  an  application 
as  complete.  Waiver  procedures  are 
added.  Discovery  procedures  are 
clarified.  The  140-day  deadline  for 
issuing  a  decision  and  obsolete 
provisions  are  removed.  Also,  the 
Commission  will  discontinue  its  policy 
of  automatically  rejecting  feeder  line 
applications  when  an  abandonment 
proceeding  involving  the  same  track  is 
pending,  and  instead,  will  decide 
whether  to  accept  them  on  a  case- by- 
case  basis.  To  effect  the  modificitions. 
appropriate  delegations  of  authority  to 
the  Director  of  the  Office  of  Proceedings 
to  accept  or  reject  applications  and  to 
grant  waivers  are  adopted. 
EFFECTfvc  date:  The  amendments  are 
effective  on  September  8. 1991. 
FOR  ADDITIONAL  INFORMATION  COWTACT 
Joseph  H.  Dettmar.  (202)  275-7245  (TDD 
for  hearing  impaired:  (202)  275-1721). 


SUPPLEMENTARY  INFORMATION: 

Additional  Information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone:  (202) 
275-4357.  (Assistance  for  the  hearing 
impaired  it  available  through  TDD 
services  (202)  275-1721.) 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of    . 
energy  resources. 

This  action  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.    1 1 

List  of  Subjects 

49  CFR  Part  1011 

Administrative  practice  and 
procedure,  Authority  delegations, 
Organizations  and  hinctions. 

49  CFR  Part  1151 

Administrative  practice  and 
procedure.  Railroads. 

Authority:  S  U.S.C  553  and  49  U.S.C.  10301. 
10305, 10321  and  10910. 

Decided:  July  24. 1991. 

By  the  Commission,  Chairman  Philbin.  Vice 
Chairman  Bmmett,  Commissioners  Simmons, 
Phillips,  and  McDonald.  Chairman  Philbin 
concurred  in  part  and  dissented  in  part  with  a 
separate  expression. 
Sidney  L  Strickland.  Jr., 
Secretary.    I 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X.  parts  1011 
and  1151  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1011-COMMISSION 
ORGANIZATION;  DELEGATIONS  OF 
AUTHORITY 

1.  The  authority  citation  for  part  1011 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10301, 10302, 10304. 
10305, 10321;  31  U.S.C.  9701;  5  U.S.C.  553. 

2.  Section  1011.2  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (a)(8)(iv);  changing  the  period 
at  the  end  of  paragraph  (a)(8)(v)  to  a 
semicolon  and  adding  the  word  "and"; 
and  adding  a  new  paragraph  (a][8)(vi)  to 
read  as  follows: 

§1011.2    Th*  Commission. 

(a)  *  •  * 

(8)  *  *  * 

(vi)  In  proceedings  under  the  Feeder 
Railroad  Development  Program  under  49 
CFR  part  1151: 

(A)  Whether  to  accept  or  reject  initial 
applications  under  S  1151.2(b): 
competing  applications  under 


S  1151.2(c):  and  incomplete  initial  or 
competing  applications  under 
S  1151.2(d). 

(B)  Whether  to  grant  waivers  from 
specific  provisions  of  49  CFR  part  1151. 
*        •        *        •        • 

3.  Section  1011.8  is  amended  by 
adding  a  new  paragraph  (c)(9)  to  read  as 
follows: 

§  101 1 .8    Delegations  of  autr>or<ty  by  tiM 
Interstate  Commerce  Commleslon  to 
specific  bureaus  and  office*  of  ttte 
Commlselon. 

ft         •         •         «         « 

(c)  •  *  • 

(9)  In  proceedings  under  the  Feeder 
Railroad  Development  Program  under  49 
CFR  part  1151: 

(i)  Whether  to  accept  or  reject  primary 
applications  under  S  1151.2(b]; 
competing  applications  under 
S  llS1.2(c);  and  incomplete  applications 
under  §  1151.2(d). 

(ii)  Whether  to  grant  waivers  from 
specific  provisions  of  49  CFR  part  1151. 

PART  1151— FEEDER  RAILROAD 
DEVELOPMENT  PROGRAM 

4.  The  authority  citation  for  part  1151 
continues  to  read  as  follows: 

Authority:  S  U.S.C  553:  49  U.S.C  10910. 

§1151.1    (Amended] 

5.  The  last  sentence  in  S  1151.1  is  • 
removed. 

6.  Section  1151.2  is  revised  to  read  as 
follows: 

§1151.2    Procedure*. 

(a)  Service.  When  an  application  is 
filed,  applicant  must  concurrently  serve 
a  copy  of  the  application  by  first  class 
mail  on: 

(1)  The  owning  railroad; 

(2)  All  rail  patrons  who  originated 
and/or  received  traffic  on  the  line 
during  the  12-month  period  preceding 
the  month  in  which  the  application  is 
filed; 

(3)  The  designated  State  agency  in  the 
State(s)  where  the  property  is  located; 

(4)  County  governments  where  the 
line  is  located; 

(5)  The  National  Railroad  Passenger 
Corporation  (Amtrak)  (if  Amtrak 
operates  on  the  line); 

(6)  And  the  national  offices  of  rail 
unions  with  employees  on  the  line. 

(b)  Acceptance  or  rejection  of  an 
application. 

(1)  The  Commission,  through  the 
Director  of  the  Office  of  Proceedings, 
will  accept  a  complete  application  no 
later  than  30  days  after  the  application 
is  filed  by  publishing  a  notice  in  the 
Federal  Register.  An  application  is 
complete  if  it  has  been  properly  served 
and  contains  substantially  all 


information  required  by  (  1151.3,  except 
as  modified  by  advance  waiver.  The 
notice  will  also  announce  the  acheduie 
for  niing  of  competing  application*  and 
responses. 

(2)  The  Commission,  through  the 
Director  of  the  Office  of  Proceedings, 
will  reject  an  incomplete  application  by 
serving  a  decision  no  later  than  30  days 
after  the  application  is  filed.  The 
decision  will  explain  specifically  why 
the  application  was  incomplete.  A 
revised  application  may  be  submitted, 
incorporating  portions  of  the  prior 
application  by  reference. 

(c)  Competing  applications. 

(1)  Unless  otherwise  scheduled  in  the 
notice,  competing  applications  by  other 
parties  seeking  to  acquire  all  or  any 
portion  of  the  line  sought  in  the  initial 
application  are  due  within  30  days  after 
the  initial  application  is  accepted. 

(2)  The  Commission,  through  the 
Director  of  the  Office  of  Proceedings, 
will  issue  a  decision  accepting  or 
rejecting  a  competing  application  no 
later  than  IS  days  after  it  is  filed.  A 
competing  application  will  be  rejected  if 
it  does  not  substantially  contain  the 
information  required  by  i  1151.3,  except 
as  modified  by  advance  waiver. 

(d)  Incomplete  applications. 

(1)  If  an  applicant  seeking  to  file  an 
initial  or  competing  application  is 
unable  to  obtain  required  information 
that  is  primarily  or  exclusively  within 
the  personal  knowledge  of  the  owning 
carrier,  the  applicant  may  file  an 
incomplete  application  if  it  files  at  the 
same  time  a  request  for  discovery  under 
49  CFR  part  1114  to  obtain  the  needed 
information  from  the  owning  carrier. 

(2)  The  Commission,  through  the 
Director  of  the  Office  of  Proceedings, 
will  by  decision  conditionally  accept 
incomplete  initial  or  competing 
applications,  if  the  Director  determines 
that  the  discovery  sought  is  necessary 
for  the  application  and  primarily  or 
exclusively  within  the  knowledge  of  the 
owning  carrier. 

(3)  When  the  information  sought 
through  discovery  has  been  filed  for  an 
initial  application.  Federal  Register 
notice  under  paragraph  (b)  of  this 
section  will  be  published. 

(4)  When  the  information  sought 
through  discovery  has  been  filed  for  a 
competing  application,  a  decision  will 
be  issued  under  paragraph  (c)  of  this 
section. 

(e)  Comments.  Unless  otherwise 
scheduled  in  the  notice,  verified 
statements  and  comments  addressing 
both  the  initial  and  competing 
applications  must  be  filed  within  60 
days  after  the  initial  application  is 
accepted. 
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(f)  Replies.  Unless  otherwise 
scheduled  in  the  notice,  verified  replies 
by  applicants  and  other  interested 
parties  must  be  filed  within  80  days 
after  the  initial  application  is  accepted. 

(g)  Publication.  If  the  Commission 
finds  that  the  public  convenience  and 
necessity  require  or  permit  sale  of  the 
line,  the  Commission  shall  concurrently 
publish  this  finding  in  the  Federal 
Register. 

(h)  Acceptance  or  rejection.  If  the 
Commission  concludes  that  sale  of  the 
line  should  be  required,  the  applicant(s) 
must  file  a  notice  with  the  Commission 
and  the  owning  railroad  accepting  or 
rejecting  the  Commission's 
determination.  The  notice  must  be  filed 
within  10  days  of  the  service  date  of  the 
decision. 

(i)  Selection.  If  two  or  more  applicants 
timely  file  notices  accepting  the 
Commission's  determination,  the  owning 
railroad  must  select  the  apphcant  to 
which  it  will  sell  the  line  and  file  notice 
of  its  selection  with  the  Commission  and 
serve  a  copy  on  the  applicants  within  15 
days  of  the  service  date  of  the 
Commission  decision. 

(j)  Waiver.  Prior  to  filing  an  initial  or 
competing  application,  an  applicant  may 
file  a  petition  to  waive  or  clarify  specific 


portions  of  part  1151.  A  decision  by  the 
Director  of  the  Office  of  Proceedings 
granting  or  denying  a  petition  for  waiver 
or  clarification  will  be  issued  within  30 
days  of  the  date  the  petition  is  filed. 
Appeals  from  the  Director's  decision 
will  be  decided  by  the  entire 
Commission. 

(k)  Extension.  Extensions  of  filing 
dates  may  be  granted  for  good  cause. 

7.  In  S  1151.3,  paragraphs  (a)(17)  and 
(b)  are  removed;  paragraph  (c)  is 
redesignated  as  paragraph  (b)  and 
paragraphs  (a)  introductory  text.  (a)(14), 
(a)(16).  and  newly  redesignated 
paragraph  (b)  are  revised  to  read  as 
follows: 

S  1 151.3    Contents  of  applicatioa 

(a)  The  initial  application  and  all 
competing  applications  must  include  the 
following  information  in  the  form  of 
verified  statements: 
*        *        »        ♦        • 

(14)  If  applicant  requests  Commission 
prescribed  joint  rates  and  divisions  in 
the  feeder  line  proceeding,  a  descriptioh 
of  any  joint  rate  and  division  agreement 
that  must  be  established.  The 
description  must  contain  the  following 
information: 

(i)  The  railroad(s)  involved; 


(ii)  the  estimated  revenues  that  will 
result  from  the  division(s]; 

(iii)  The  total  costs  of  operating  the 
line  segment  purchased  (including  any 
trackage  rights  fees). 

(iv)  Information  sufficient  to  allow  the 
Commission  to  determine  that  the  line 
sought  to  be  acquired  carried  less  than  3 
million  gross  ton-miles  of  traffic  per  mile 
in  the  preceding  calendar  year  ';  and 

(v)  Any  other  pertinent  information. 
•        *        •        •        • 

(16)  A  certificate  stating  that  the 
service  requirements  of  S  1151.2(a)  have 
been  met. 

(b)  Applicant  must  make  copies  of  the 
application  available  to  interested 
parties  upon  request. 

§1151.5    [Removed] 

8.  Section  1151.5  is  removed. 
(FR  Doc.  91-18978  Filed  8-8-91;  8:45  am) 
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'  Gross  ton-miles  are  calculated  by  adding  the 
ton-miles  of  the  cargo  and  the  ton-miles  related  to 
the  tare  (empty)  weight  of  the  freight  cars  used  to 
transport  the  cargo  in  the  loaded  movement.  In 
calculating  the  gross  Ion-miles,  only  those  related  to 
the  portion  of  the  segment  purchased  shall  be 
included. 


This  section  ol  the  FEDERAL 
contains  notices  to  tt>e  put>lic 
proposed  issuance  of  rules  ar 
regulations.  The  purpose  of  t^ 
is  to  give  interested  persons 
oppoctunity  lo  participate  in  Hn 
making  prior  to  ttte  adoption 
njles. 

DEPARTMENT  OF  AGRICUl 

Agricultural  Marketing  S«rv 

7CFRPM1917 
IDocket  No.  FV-91-415PR] 

Proposad  Exp«nM8  and  Aa 
Rata  for  Martceting  Order  O 
Fresh  Paars  Grown  in  CaNf  < 

AQENCY:  Agricultural  Markel 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  ml 
authorize  expenditures  and  i 
assessment  rate  for  the  1991- 
year  (March  1-February  29)  i 
Marketing  Order  No  917.  Thi 
expenditures  and  assessmen 
needed  by  the  Pear  Commod 
Committee  (committee)  estal 
under  the  order  to  pay  marki 
expenses  and  collect  assess) 
handlers  to  pay  those  expen 
proposed  action  would  enab 
committee  to  perform  Its  dut 
order  to  operate. 
DATES:  Comments  must  be  r 
August  19. 1991. 
ADDRESSES:  Interested  perse 
invited  to  submit  vwitten  coi 
concerning  this  proposed  ml 
Clerk,  Frait  and  Vegetable  E 
AMS.  USDA.  P.O.  Box  96456 
S.  Washington,  DC  20090-64 
copies  of  all  written  materia 
submitted.  Copies  of  materii 
will  be  made  available  for  p 
inspection  in  the  office  of  thi 
Clerk  during  regular  busines 
comments  should  reference 
number,  date,  and  page  num 
issue  of  the  Federal  Regietw 
FOR  RIRTHER  INFORMATION  4 

George  Kelhart.  Marketing  ( 
Administration  Branch,  F&V 
USDA.  P.O.  Box  96456.  roon' 
Washington.  DC  200eO-«456 
(202)  475-3919). 
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151.  A  decision  by  the 
fice  of  Proceedings 
ig  a  petition  for  waiver 
11  be  issued  within  30 
tie  petition  is  filed. 
Director's  decision 
^  the  entire 

xtensions  of  filing 
ited  for  good  cause, 
iragraphs  (a)(17)  and 
laragraph  (c)  is 
aragraph  (b)  and 
roductory  text,  (a)(14], 
redesignated 
revised  to  read  as 


of  application. 

^plication  and  all 
tions  must  include  the 
:ion  in  the  form  of 
s: 

* 

requests  Commission 
tes  and  divisions  in 
ceeding,  a  description 
id  division  agreement 
lished.  The 
ontain  the  following 

})  involved; 


(ii)  the  estimated  revenues  that  will 
result  from  the  division(s]; 

(iii)  The  total  costs  of  operating  the 
line  segment  purchased  (including  any 
trackage  rights  fees). 

(iv)  Information  sufficient  to  allow  the 
Commission  to  determine  that  the  line 
sought  to  be  acquired  carried  less  than  3 
million  gross  ton-miles  of  traffic  per  mile 
in  the  preceding  calendar  year  ';  and 

(v)  Any  other  pertinent  information. 

(16)  A  certificate  stating  that  the 
service  requirements  of  S  1151.2(a)  have 
been  met. 

(b)  Applicant  must  make  copies  of  the 
application  available  to  interested 
parties  upon  request. 

§1151.5    [Removed] 

8.  Section  1151.5  is  removed. 
[FR  Doc.  91-18978  Filed  8-8-91;  8:45  am) 
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'  Gros8  ton-miles  are  calculated  by  adding  the 
ton-miles  of  the  cargo  and  the  ton-miles  related  to 
the  tare  (empty)  weight  of  the  freight  cars  used  to 
transport  the  cargo  in  the  loaded  movement.  In 
calculating  the  gross  ton-miles,  only  those  related  to 
the  portion  of  the  segment  purchased  shall  be 
included. 


This  section  o(  the  FEDERAL  REGISTER 
contains  nolicas  to  the  put>lic  of  ttie 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  en 
opportunity  to  participate  in  lt>e  rule 
rnaking  prior  to  the  adoption  of  the  Unai 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Sarvica 

7CFRPart917 
IDocket  No.  FV-91-415PR] 

Propoaad  Expanaaa  and  Aaaasamant 
Rata  for  Marfcating  Order  Covering 
Fresh  Pears  Grown  In  CaMfomia 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  for  the  1991-92  fiscal 
year  (March  1-February  29)  under 
Marketing  Order  No  917.  The 
expenditures  and  assessment  rate  are 
needed  by  the  Pear  Commodity 
Committee  (committee)  established 
under  the  order  to  pay  marketing  order 
expenses  and  collect  assessments  from 
handlers  to  pay  those  expenses.  The 
proposed  action  would  enable  the 
committee  to  perform  Its  duties  and  the 
order  to  operate. 

DATES:  Comments  must  be  received  by 
August  19, 1991. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96458,  room  2525- 
S.  Washington,  DC  20090-6458.  Three 
copies  of  all  written  material  shall  be 
submitted.  Copies  of  material  received 
will  be  made  available  for  public 
inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  hours.  All 
comments  should  reference  the  docket 
number,  date,  and  page  number  of  this 
issue  of  the  Federal  Register. 
RM  RIRTHER  INTORMATtON  CONTACT: 
George  Kelhart.  Marketin(j  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  P.O.  Box  96456,  room  2525-S. 
Washington,  DC  2008f)-6456,  telephone: 
(202)  475-3919). 


SUPPLEMENTARY  INPORHMTIOH:  This 

proposed  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  Na  917 
(7  CFR  part  917)  regulating  the  handling 
of  fresh  pears,  plums,  and  peaches 
grown  in  California.  The  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture 
(Department)  in  acconlance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-inajor"rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  rule  on  small  entities. 

lie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  45  handlers  of 
CaUfomia  pears  subject  to  regulation 
under  Marketing  Order  No.  917  and 
about  300  producers  of  pears  in 
California.  Small  agricultural  service 
firms  are  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  aa 
those  with  annual  receipts  of  less  than 
$3,500,000  and  small  agricultural 
producers  have  been  defined  as  those 
having  annual  receipts  of  less  than 
$500,000.  The  majority  of  these  handlers 
and  producers  may  be  classified  as 
small  entities. 

Marketing  orders,  administered  by  the 
Department,  require  that  assessment 
rates  for  a  particular  fiscal  year  shall 
apply  to  all  assessable  fi'esh  fruit 
handled  from  the  beginning  of  such  year. 
An  annual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  Department  for 
approval.  The  members  of  the 
committee  are  handlers  and  producers 


of  the  regulated  commodities.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  UkmI  areas,  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  aHected 
persons  have  an  opportunity  to 
participate  and  provide  inpuL 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  the  number  of 
packages  of  fresh  fruit  expected  to  be 
shipped  under  the  order.  Because  the 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  level  that  will 
produce  su^icient  income  to  pay  the 
committee's  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  committee  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  its  expenses. 

The  Pear  Commodity  Committee  met 
)une  25, 1991,  and  unanimously 
recommended  1991-92  marketing  order 
expenditures  of  $1,298,824  and  an 
assessment  of  $0.25  per  3d-pound 
package  or  equivalent.  In  comparison, 
1990-01  fiscal  year  expenditures  were 
$1,126,800  and  the  assessment  rate  was 
$0.25  per  36-pound  package  or 
equivalent.  Major  committee 
expenditures  projected  for  1991-92,  with 
actual  1990-91  expenditures  in 
parenthesis,  are:  Salaries  and  employee 
benefits,  $88,279  ($97,752);  market 
development  and  promotion.  $1,104,501 
($952,696);  and  uncollected  assessment 
accounts,  $5,000  ($9,256). 

The  committee  estimates  available 
1991-92  marketing  order  Income  at 
$1,323,006.  This  amount  is  based  on 
assassmenU  totaling  $99a000  (3.960,000 
packages  of  assessable  pears  at  $.025 
per  36-pound  package),  less  $5,000  in 
anticipated  uncollected  assessments. 
Assessment  income  would  be 
supplemented  with  interest  income 
estimated  at  $4.00a  income  from  export 
development  and  research  subsidies 
from  State  and  Federal  agencies 
estimated  at  $164,000,  and  a  $75,000 
grant  from  the  Program  Committee  of 
the  Pear  Zone  for  fresh  pear  promotion. 
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In  addition,  the  committee  had  $90,006 
in  reserves  as  of  March  1, 1991,  an 
amount  well  within  the  maximum 
authorized.  Total  projected  income  and 
available  reserves  will  be  su^cient  to 
cover  all  anticipated  1991-92 
expenditures. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
-  substantial  number  of  small  entities. 
Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  10  days  is  appropriate  because 
establishing  the  level  of  expenses  and 
assessment  rate  for  this  program  should 
be  expedited.  The  committee  needs  to 
have  sufficient  funds  to  pay  its 
expenses,  which  are  incurred  on  a 
continuous  basis. 

List  of  Subjects  in  7  CFR  Part  917 

Marketing  agreements.  Pears,  Plums 
and  peaches,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
917  be  amended  as  follows: 

PART  917— FRESH  PEARS,  PLUMS 
AND  PEACHES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  917  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
.'5mended;  7  U.S.C.  601-674. 

2.  A  new  §  917.254  is  added  to  read  as 
follows: 

§  9 17.254    Expenses  and  assessment  rats. 

Expenses  of  $1,289,824  by  the  Pear 
Commodity  Committee  are  authorized. 
End  an  assessment  of  $0.25  per  36-pound 
package  or  equivalent  of  assessable 
pears,  is  established  for  the  fiscal  year 
ending  February  29, 1992.  Unexpended 
f  ;nds  from  the  1990-91  fiscal  year  may 
be  carried  over  as  a  reserve. 

Dafed:  August  5. 1991. 
William  ].  Doyle, 

Associate  Deputy  Director.  Fruit  and 

Vv stable  Division. 

|Fr<  Doc.  91-18958  Filed  8-8-91;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Servic« 

8  CFR  Part  245 
[  INS  Na  1440-91] 

Adjustment  of  Status  to  That  of 
Person  Admitted  for  Permanent 
Residence 

aqency:  Immigration  and  Naturalization 
Service,  Justice. 

action:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  This  proposed  rulemaking 
emends  those  regulations  relating  to 
adjustment  of  status  from  a  temporary 
(or  nonimmigrant)  classification  to  a 
permanent  (or  immigrant)  one.  These 
changes  are  proposed  in  order  to 
facilitate  implementation  of  the 
Immigration  Act  of  1990  (IMMACT), 
Public  Law  101-649,  November  29, 1990. 
end  to  eliminate  provisions  relating  to 
sections  of  law  under  which  aliens  may 
no  longer  apply  for  benefits.  The 
proposed  rulemaking  would  simplify  the 
adjustment  of  status  regulations  and 
improve  the  efficiency  of  the 
adjudications  program. 
DATES:  Written  conunents  must  be 
received  on  or  before  September  9, 1991. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to  the  Record 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
room  5304.  425  I  Street  NW.. 
Washington.  DC  20536.  Include  INS 
number  1440-91  on  the  mailing  envelope 
to  ensure  proper  and  timely  handling. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Shaul,  Senior  Immigration 
Examiner.  Immigration  and 
Naturalization  Service.  425  I  Street  NW.. 
room  7122,  Washington,  DC  20536. 
telephone  (202)  514-3946. 
SUPPLEMENTARY  INFORMATION:  8  CFR 
part  245  sets  forth  eligibility, 
documentation  and  other  requirements 
for  adjustment  of  status  from  a 
nonimmigrant  to  an  immigrant  under  a 
number  of  provisions  in  the  Immigration 
and  Nationality  Act  ("the  Act")  and 
related  laws.  A  number  of  those  related 
laws  only  allowed  applicants  to  file  for 
benefits  during  a  limited  period  of  time 
which  has  now  expired.  Such  former 
provisions  of  law  include  the  proviso  to 
the  former  section  203(a)(7)  of  the  Act 
(which  was  replaced  by  the  Refugee  Act 
of  1980),  the  Nonimmigrant  Alien 
Adjustment  Act  of  1982  (which  required 
the  applicant  to  file  for  benefits  by 
September  30, 1983).  the  Indochina 


Refugee  Adjustment  Act  of  1977  (which 
required  the  applicant  to  file  for  benefits 
by  October  28, 1983),  and  the  Cuban- 
Haitian  Adjustment  Act  which  required 
the  applicant  to  file  for  benefits  by 
November  6. 1988).  Since  all  of  these 
provisions  have  now  expired,  references 
to  them  are  being  eliminated  from  the 
regulations. 

Secondly,  the  rulemaking  will 
eliminate  the  provision  allowing  the 
simultaneous  filing  of  a  petition  for 
employment-based  immigrant  visa 
classification  and  an  application  for 
adjustment  of  status.  Under  this 
proposed  rulemaking,  an  application  for 
adjustment  based  on  a  petition  to 
classify  an  alien  under  the  provisions  of 
section  203(b)  of  the  Act  cannot  be  filed 
until  that  petition  has  been  approved. 
This  allows  the  Service  to  examine  all 
such  petitions  through  the  four  Service 
Centers  where  we  are  able  to  maintain 
higher  standards  of  uniformity  and 
shorter  processing  times.  With  the 
implementation  of  the  multitude  of 
changes  in  the  law  arising  out  of 
IMMACT.  the  need  to  maintain  the 
higher  standards  and  shorter  processing 
times  is  more  acute  than  ever.  The 
resulting  increase  in  efficiency  of 
operations  will  benefit  both  the  Service 
and  the  public. 

In  accordance  with  5  U.S.C.  605(b).  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is  not  a 
major  rule  as  defined  in  section  1(b)  of 
E.0. 12291,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.0. 12612. 

The  information  collection 
requirement  contained  in  this  rule  has 
been  cleared  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  The  clearance  number 
for  this  collection  is  contained  in  8  CFR 
299.5. 

List  of  Subjects  in  8  CFR  Part  245 

Aliens,  Employment.  Health  care, 
Immigration.  Immigration  and 
Nationality  Act.  Passports  and  visas. 

Accordingly,  part  245  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  proposed  to  be  amended  as  follows: 

PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

1.  The  authority  citation  for  part  245 
continues  to  read  as  follows: 


Authority;  8  U.S.C.  1101, 1103, 1 
1182. 1186A.  1255  and  1257;  8  OFF 

9245.1    [Amended] 

2.  Section  245.1  is  amended 
paragraph  (b)(8)  by  removing 
"Any"  and  adding  in  its  place 
"Except  for  an  alien  who  is  aj 
residence  under  the  provision 
section  133  of  the  Immigratioi 
1990.  any". 

9245.1    [Amended] 

3.  Section  245.1  is  amended 
paragraph  (b)(10)  by  changinj 
reference  to  "203(a)(1)  throug 
to  "203(a)  or  203(b)". 

9  245.1    [Amended] 

4.  Section  245.1  is  amended 
paragraph  (b)(12)  by  adding  ' 
after  the  citation  "section  216 

5.  Section  245.1  is  amended 

a.  Revising  paragraph  (d)(l 

b.  Removing  paragraph  (d){ 

c.  Redesignating  paragraph 
paragraph  (d](2]; 

d.  Revising  paragraph  (f); 

e.  Removing  paragraph  (g); 

f.  Redesignating  paragraph 
paragraph  (g)  and  revising  it 
follows: 

9  245.1    EligibUity. 


(1)  Alien  medical  graduate 
alien  who  is  a  medical  gradu 
special  immigrant  classificati 
section  101(a)(27)(H)  of  the  l\ 
the  beneficiary  of  an  approvi 
as  required  under  section  20^ 
of  the  Act  is  eligible  for  adjui 
status.  An  accompanying  spc 
children  also  may  apply  for  { 
of  status  under  this  section. ' 
absences  from  the  United  Sti 
days  or  less  do  not  interrupt 
continuous  presence  requirei 
which  the  applicant  was  prai 
studying  medicine.  Temporal 
authorized  under  the  Service 
parole  procedures  will  not  b( 
considered  intemiptive  of  co 
presence  when  the  alien  app 
adjustment  of  status. 
*        •        •        •        * 

(f)  Availability  of  immigra 
under  section  245  and  prion) 
(1)  Availability  of  immigram 
under  section  245.  An  alien  i 
for  the  benefits  of  section  24 
unless  an  immigrant  visa  is  i 
available  to  him  or  her  at  thi 
application  is  filed.  If  the  ap; 
preference  alien,  the  current 
of  State  Visa  Office  Bulletin 
Availability  of  Immigrant  Vi 
will  be  consulted  to  determii 
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Refugee  Adjustment  Act  of  1977  (which 
required  the  applicant  to  file  for  benefits 
by  October  28, 1983),  and  the  Cuban- 
Haitian  Adjustment  Act  which  required 
the  applicant  to  file  for  benefits  by 
November  6. 1988).  Since  all  of  these 
provisions  have  now  expired,  references 
to  them  are  being  eliminated  from  the 
regulations. 

Secondly,  the  rulemaking  will 
eliminate  the  provision  allowing  the 
simultaneous  filing  of  a  petition  for 
employment-based  immigrant  visa 
classification  and  an  application  for 
adjustment  of  status.  Under  this 
proposed  rulemaking,  an  application  for 
adjustment  based  on  a  petition  to 
classify  an  alien  under  the  provisions  of 
section  203(b)  of  the  Act  cannot  be  filed 
until  that  petition  has  been  approved. 
This  allows  the  Service  to  examine  all 
such  petitions  through  the  four  Service 
Centers  where  we  are  able  to  maintain 
higher  standards  of  uniformity  and 
shorter  processing  times.  With  the 
implementation  of  the  multitude  of 
changes  in  the  law  arising  out  of 
IMMACT.  the  need  to  maintain  the 
higher  standards  and  shorter  processing 
times  is  more  acute  than  ever.  The 
resulting  increase  in  efficiency  of 
operations  will  benefit  both  the  Service 
and  the  public. 

In  accordance  with  5  U.S.C.  605(b).  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is  not  a 
major  rule  as  defined  in  section  1(b)  of 
E.0. 12291,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.0. 12612. 

The  information  collection 
requirement  contained  in  this  rule  has 
been  cleared  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act.  The  clearance  number 
for  this  collection  is  contained  in  8  CFR 
299.5. 

List  of  Subjects  in  8  CFR  Part  245 

Aliens.  Employment.  Health  care, 
Inunigration.  Immigration  and 
Nationality  Act,  Passports  and  visas. 

Accordingly,  part  245  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  proposed  to  be  amended  as  follows: 

PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

1.  The  authority  citation  for  part  245 
continues  to  read  as  follows: 


Authority:  8  U.S.C.  1101. 1103, 1151. 1154. 
1182. 1188A.  1255  and  1257;  8  CFR  part  2. 

S  245.1    [AmMidecl] 

2.  Section  245.1  is  amended  in 
paragraph  (b)(8)  by  removing  the  word 
"Any"  and  adding  in  its  place  the  words 
"Except  for  an  alien  who  is  applying  for 
residence  under  the  provisions  of 
section  133  of  the  Immigration  Act  of 
1990.  any". 

S  245.1    [AiMndtd] 

3.  Section  245.1  is  amended  In 
paragraph  (b)(10)  by  changing  the 
reference  to  "203(a)(1)  through  203(a)(6)" 
to  "203(a)  or  203(b)". 

§245.1    [Am«nd«d] 

4.  Section  245.1  is  amended  in 
paragraph  (b)(12)  by  adding  "or  216A" 
after  the  citation  "section  218". 

5.  Section  245.1  is  amended  by: 

a.  Revising  paragraph  (d)(1); 

b.  Removing  paragraph  (d)(2); 

c.  Redesignating  paragraph  (d)(3)  as 
paragraph  (d)(2); 

d.  Revising  paragraph  (f); 

e.  Removing  paragraph  (g); 

f.  Redesignating  paragraph  (h)  as 
paragraph  (g)  and  revising  it  to  read  as 
follows: 

§  245.1    EllglbUity. 

(d)  •  •'  f* 

(1)  Alien  medical  graduates.  Any 
alien  who  is  a  medical  graduate  for 
special  immigrant  classification  under 
section  101(a)(27){H)  of  the  Act  and  is 
the  beneficiary  of  an  approved  petition 
as  required  under  section  204(a)(l)(E)(i) 
of  the  Act  is  eligible  for  adjustment  of 
status.  An  accompanying  spouse  and 
children  also  may  apply  for  adjustment 
of  status  under  this  section.  Temporary 
absences  from  the  United  States  for  30 
days  or  less  do  not  interrupt  the 
continuous  presence  requirement  during 
which  the  applicant  was  practicing  or 
studying  medicine.  Temporary  absence 
authorized  under  the  Service's  advance 
parole  procedures  will  not  be 
considered  interruptive  of  continuous 
presence  when  the  alien  applies  for 
adjustment  of  status. 
*        *        •        •        • 

(f)  Availability  of  immigrant  visas 
under  section  245  and  priority  dates — 
(1)  Availability  of  immigrant  visas 
under  section  245.  An  alien  is  ineligible 
for  the  benefits  of  section  245  of  the  Act 
unless  an  immigrant  visa  is  immediately 
available  to  him  or  her  at  the  time  the 
application  is  filed.  If  the  applicant  is  a 
preference  alien,  the  current  Department 
of  State  Visa  Office  Bulletin  on 
Availability  of  Immigrant  Visa  Numbers 
will  be  consulted  to  determine  whether 


an  Immigrant  visa  is  immediately 
available.  An  immigrant  visa  is 
considered  available  for  accepting  and 
processing  the  application  Form  1-485  if 
the  preference  category  applicant  has 
priority  date  on  the  waiting  list  which  is 
no  later  than  the  date  shown  in  the 
Bulletin  (or  the  Bulletin  shows  that 
numbers  for  visa  applicants  in  his  or  her 
category  are  current),  and  (if  the 
applicant  is  seeking  status  pursuant  to 
section  203(b)  of  the  Act)  the  applicant 
presents  evidence  that  the  appropriate 
petition  filed  in  his  or  her  behalf  has 
been  approved.  An  immigrant  visa  is 
also  considered  immediately  available  if 
the  applicant  establishes  eligibility  for 
the  benefits  of  Public  Law  101-238. 
Information  as  to  the  immediate 
availability  of  an  immigrant  visa  may  be 
obtained  at  any  Service  office. 

(2)  Priority  dates.  The  priority  date  of 
an  applicant  who  is  seeking  the 
allotment  of  an  immigrant  visa  number 
under  one  of  the  preference  classes 
specified  in  sections  203(a)  or  203(b)  of 
the  Act  by  virtue  of  a  valid  visa  petition 
approved  in  his  or  her  behalf  shall  be 
fixed  by  the  date  on  which  such 
approved  was  filed. 

(g)  Conditional  basis  of  status. 
Whenever  an  alien  spouse  (as  defined  in 
section  216(g)(1)  of  the  Act),  an  alien  son 
or  daughter  (as  defined  in  section 
216(g)(2)  of  the  Act),  an  aUen 
entrepreneur  (as  defined  in  section 
216A(f)(l)  of  the  Act),  or  an  alien  spouse 
or  child  (as  defined  in  section  218A(f)(2) 
of  the  Act)  is  granted  adjustment  of 
status  to  that  of  lawful  permanent 
residence,  the  alien  shall  be  considered 
to  have  obtained  such  status  on  a 
conditional  basis  subject  to  the 
provisions  of  section  216  or  216A  of  the 
Act,  as  appropriate. 

§245.2    (AnMndedl 

6.  Section  245.2  is  amended  in 
paragraph  (a)(1)  by  removing  the  phrase 
"or  section  101  or  104  of  the  Act  of 
October  28. 1977,"  in  the  first  and 
second  sentences. 

7.  Section  245.2  is  amended  by 
removing  paragraphs  (a)(2)(i)  and 
(a)(2)(iii),  by  redesignating  paragraph 
(a)(2)(ii)  as  paragraph  (a)(2)(i),  by 
redesignating  paragraph  (a)(2)(iv)  as 
paragraph  (a)(2)(ii),  and  by  revising  the 
newly  redesignated  paragraph  (a)(2)(i) 
to  read  as  follows: 


§245^    Application. 

(a)  ♦  *  • 

(2)  •  •  * 

(i)  Under  section  245.  Before  an 
application  for  adjustment  of  status 
under  section  245  of  the  Act  may  be 
considered  properly  filed,  a  visa  must  be 
immediately  available.  If  a  visa  would 


be  immediately  available  upon  approval 
of  a  visa  petition,  the  application  will 
not  be  considered  properly  filed  unless 
such  petition  has  first  been  approved.  If 
an  immediate  relative  petition  filed  for 
classification  under  section 
201(b)(2){A)(i)  of  the  Act  or  a  preference 
petition  filed  for  classification  under 
section  203(a)  of  the  Act  is  submitted 
simultaneously  with  the  adjustment 
application,  the  adjustment  appUcation 
shall  be  retained  for  processing  only  if 
approval  of  the  visa  petition  would 
make  a  visa  immediately  available  at 
the  time  of  filing  the  adjustment 
apphcation.  If  the  visa  petition  is 
subsequently  approved,  the  date  of  filing 
the  adjustment  application  shall  be 
deemed  to  be  the  date  on  which  the 
accompanying  petition  was  filed. 
*        *        •        •        • 

8.  Section  245.2  is  amended  in 
paragraph  (a)(3)(i)  by  removing  the 
phrase  "the  Act  of  October  28. 1977."  in 
the  first  sentence,  by  removing 
paragraph  (a)(3)(iii),  and  by 
redesignating  paragraph  (a)(3)(iv)  as 
paragraph  (a)(3)(iii). 

i24SJ   (Amandad) 

9.  Section  245.2  is  amended  by 
removing  paragraph  (a)(4)(iii)  and 
redesignating  paragraph  (a)(4)(iv)  as 
paragraph  (a)(4)(iii). 

§24SJ    [AnMndad] 

10.  Section  245.2  is  amended  by 
removing  paragraph  (a)(5)(ii.i)  and 
redesignating  paragraph  (a)(5)(iv)  as 
paragraph  (a)(5)(iii). 

§245^    [Amandad] 

11.  Section  245.2  is  amended  by 
removing  paragraphs  (a)  and  (e)  and  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (b)  and  (c).  repectively. 

§245.4    [Ramovad] 

12.  Section  245.4  is  removed. 

§245.^    (Ramovad] 

13.  Section  245.5  is  removed. 

I24&6    [Ramovad] 

14.  Section  245.6  is  removed. 
§245.7    [Radaalgnatad  aa  §  245.4] 

15.  Section  245.7  is  redesignated  as 
§  245.4. 

§245J    [Radaaignatad  aa  §  245.5  and 
Amandad] 

16.  Section  245.8  is  redesignated  as 
I  245.5  and  revised  to  read  as  follows: 

§245.5    Madtcal  axamlnattoa 

Pursuant  to  section  234  of  the  Act,  an 
applicant  for  adjustment  of  status  shall 
be  required  to  have  a  medical 
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examination  by  a  designated  dvU 
surgeon,  whose  report  setting  forth  the 
findings  of  the  mental  and  physical 
condition  of  the  applicant  shall  be 
incorporated  into  the  record  A  medical 
examination  shall  not  be  required  of  an 
applicant  for  adjustment  of  status  who 
entered  the  United  States  as  a  non- 
immigrant fiance  or  fiancee  of  a  United 
States  citizen  as  defined  in  section 
101(a){15)(K)  of  the  Act  pursuant  to 
§  214.2(k)  of  this  chapter  if  the  applicant 
was  medically  examined  prior  to,  and  as 
a  condition  of,  the  issuance  of  the 
nonimmigrant  visa;  provided  that  the 
medical  examination  must  have 
occiured  not  more  than  one  year  prior  to 
the  date  of  application  for  adjustment  of 
status.  Any  applicant  certified  under 
paragraphs  (l)(A)(ii)  or  (l)(A)(iii)  of 
section  212(a)  of  the  Act  may  appeal  to  a 
Board  of  Medical  Officers  of  the  U.S. 
Public  Health  Service  as  provided  in 
section  234  of  the  Act  and  part  235  of 
this  chapter. 

§245.9    (Redesignated  88  9  24U  and 
Amended] 

17.  Section  245.9  is  redesignated  as 
§  245.6  and  amended  by  changing  the 
term  "is  filed"  to  "was  filed"  in  the 
second  sentence. 

§245.10    [Redesignated  88  9  245.7] 

18.  Section  245.10  is  redesignated  as 
9  245.7. 

Dated:  July  2. 1991. 
Gene  McNary, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  91-18778  Filed  8-8-91:  8:45  am) 
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INTER-AMERtCAN  FOUNDATION 
22  CFR  Part  1007 

Claims  Collection;  Salary  Offset 

agency:  Inter-American  Foundation. 
ACTION:  Proposed  Rule. 

SUMMARY:  These  regulations  implement 
the  collection  Procedures  of  the  Debt 
Collection  Act  of  1982,  PubHc  Law  97- 
365.  codified  in  5  U.S.C.  5514.  which 
authorize  the  federal  government  to 
collect  debts  owed  by  a  federal 
employee  to  the  United  States  through 
salary  offset. 

DATES:  Comments  must  be  received  on 
or  before  September  9. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Adolfo  A.  Franco,  Deputy  General 
Counsel,  1515  Wilson  Boulevard. 
Rosslyn.  VA  22209.  (703)  841-3894. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Debt  Collection  Act  of  1982.  when 


the  head  of  a  federal  agency  determines 
that  an  employee  of  an  agency  is 
indebted  to  the  United  States  or  is 
notified  by  a  head  of  another  federal 
agency  that  an  agency  employee  is 
indebted  to  the  United  States,  the 
employee's  debt  may  be  offset  against 
his  or  her  salary.  Certain  due  process 
rights  must  be  afforded  to  an  employee 
before  salary  offset  deductions  begin. 
As  is  required  by  the  Debt  Collection 
Act  of  1982,  this  regulation  is  consistent 
with  salary  offset  regulations  issued  by 
the  Office  of  Personnel  Management  on 
July  3, 1984.  40  FR  27470.  codified  in  5 
CFR  part  560.  subpart  K. 

Faperwori(  Reduction  Act 

Under  section  3518  of  the  Paperwork 
Reduction  Act  of  1980, 5  CFR  1320.3(c). 
the  information  collection  provisions 
contained  in  these  regulations  are  not 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Btzdgct. 

Executive  Order  12291 

This  rule  has  been  reviewed  and 
determined  not  to  be  a  "majw  rule"  as 
defined  in  Executive  Order  12291  dated 
February  17, 1981,  because  it  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  A 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries, 
federal,  stale,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States  based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

This  rule  applies  only  to  individual 
federal  employees.  It  will  have  no 
"significant  economic  impact  upon  a 
substantial  number  of  small  entities" 
within  the  meaning  of  section  3(a)  of  the 
Regulatory  Flexibility  Act,  Public  Law 
96-354,  5  U.S.C  805  (b).  Accordingly,  no 
regulatory  flexibility  analysis  is 
required. 

List  of  Subjects  in  22  CFR  Part  1007 

Administrative  Offset,  Administrative 
practice  and  procedure.  Claims,  Debt 
collection.  Government  employees,  and 

Wages. 

For  the  reasons  set  out  in  the 
Preamble  Chapter  X  of  title  22  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  part  1007  to  read  as  follows: 

PART  1007— SALARY  OFFSET 

Sec 

1007  J    Purpose  and  scope. 

1007.2    Defuiitions. 


1007.3  Applicabtlity. 

1007.4  Notice  requirements. 

1007.5  Hearing. 

1007.6  Written  decision. 

1007.7  Coordinating  offset  with  another 
Federal  Agency. 

1007.8  Procedures  for  salary  offset. 

1007.9  Refunds. 

1007.10  Statute  of  limitations. 

1007.11  Non-waiver  of  rights. 

1007.12  Interest,  penalties,  and 
administrative  costs. 

Authority:  5  U.S.C.  5514:  E.0. 12107,  3  CFR. 
1978  Comp,  p.  284;  5  CFR  part  55a  »ul)part  K, 
and22U.S.C.290f(e)(ll). 

S  1007.1    Purpose  and  scope. 

(a)  This  regulation  provides 
procedures  for  the  collection  by 
administrative  offset  of  a  federal 
employee's  salary  without  his/her 
consent  to  satisfy  certain  debts  owed  to 
the  federal  government.  These 
regulations  apply  to  all  federal 
employees  who  owe  debts  to  the  Inter- 
American  Foundation  (L\F)  and  to 
current  employees  of  the  Inter-American 
Foundation  who  owe  debts  to  other 
federal  agencies.  This  regulation  does 
not  apply  when  the  employee  consents 
to  recovery  from  his/her  current  pay 
account. 

(b)  This  regulation  does  not  apply  to 
debts  or  claims  arising  under: 

(1)  The  Internal  Revenue  Code  of  1954, 
as  amended,  26  U.S.C.  1  et  sag.; 

(2)  The  Social  Security  Act,  42  US.C 
301  et  seq.; 

(3)  The  tariff  laws  of  the  United 
States;  or 

(4)  Any  case  where  a  collection  of  a 
debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute. 

(c)  This  regulation  does  not  apply  to 
any  adjustment  to  pay  arising  out  of  an 
employee's  selection  of  coverage  or  a 
change  in  coverage  under  a  federal 
benefits  program  requiring  periodic 
deductions  from  pay  if  the  amount  to  be 
recovered  was  accumulated  over  four 
pay  periods  or  less. 

(d)  This  regulation  does  not  preclude 
the  compromise,  suspension,  or 
termination  of  collection  action  where 
appropriate  under  the  standards 
implementing  the  Federal  Claims 
Collection  Act.  31  U.S.C.  3711  et  seq.,  4 
CFR  parts  101  through  105,  45  CFR  part 
1177. 

(e)  This  regulation  does  not  preclude 
an  employee  from  requesting  waiver  of 
an  overpayment  under  5  US.C.  5584. 10 
U.S.C.  2774  or  32  U.S.C.  716  or  in  any 
way  questioning  the  amount  or  validity 
of  the  debt  by  submitting  a  subsequent 
claim  to  the  General  Accounting  Office. 
This  regulation  does  not  Preclude  an 


employee  from  requesting  a  v, 
pursuant  to  other  statutory  pr 
applicable  to  the  particular  de 
collected. 

(f)  Matters  not  addressed  ir 
regulations  should  be  reviewe 
accordance  with  the  Federal  ( 
Collection  Standards  at  4  CFF 
seq. 

§1007.2    Deflnittons. 

For  the  purposes  of  the  part 
following  definitions  will  appi 

Agency  means  an  executive 
defined  at  5  U.S.C.  105  Includi 
Postal  Service,  the  U.S.  Postal 
Commission,  a  military  depar 
defined  at  5  U.S.C.  102.  an  age 
court  in  the  judicial  branch,  ai 
of  the  legislative  branch  inclu 
U.S.  Senate  and  House  of 
Representatives  and  other  ind 
establishments  that  are  entitle 
Federal  government. 

Creditor  Agency  means  the 
which  the  debt  is  owed. 

Debt  means  an  amoimt  owe 
United  States  from  sources  wl 
include  loans  insured  or  guare 
the  United  States  and  all  othe 
due  the  United  States  from  fee 
rents,  royalties,  services,  salei 
personal  property,  overpayme 
penalties,  damages,  interests, 
forfeitures  (except  those  arisii 
the  Uniform  Code  of  Military  \ 
and  all  other  similar  sources. 

Disposable  pay  means  the  c 
that  remains  from  an  employe 
pay  after  the  required  deducti 
social  security,  federal,  state  c 
income  tax,  health  insurance  ] 
retirement  contributions,  Ufe  i 
premiums,  federal  employmer 
and  any  other  deductions  that 
required  to  be  withheld  by  lav 

Hearing  official  means  an  it 
responsible  for  conducting  an; 
with  respect  to  the  existence  ( 
of  a  debt  claimed  and  who  rer 
decision  on  the  basis  of  such  1 
hearing  official  may  not  be  un 
supervision  or  control  of  the  P 
the  Inter-American  Foundatio; 

Paying  Agency  means  the  a, 
employs  the  individual  who  o^ 
debt  and  authorizes  the  paymi 
her  current  pay. 

President  means  the  Presidt 
Inter-American  Foundation  or 
President's  designee. 

Salary  offset  means  an  adm 
offset  to  collect  a  debt  pursuai 
U.S.C.  5514  by  deduction(s)  at 
more  officially  established  pa; 
from  the  current  pay  account  < 
employee  without  his/her  con 
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I  agency  determines 
an  agency  is 
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[  another  federal 
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!  Debt  Collection 
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if  small  entities" 
f  section  3(a)  of  the 
/  Act,  Public  Law 
b).  Accordingly,  no 
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CFR  Part  1007 

set.  Administrative 
re.  Claims,  Debt 
tnt  employees,  and 

out  in  the 
of  title  22  of  the 
ilations  is  amended 
0  read  as  follows: 

Y  OFFSET 


jpe. 


Sec. 

1007.3  Applicability. 

1007.4  Notice  requirements. 

1007.5  Hearing. 

1007.6  Written  decision. 

1007.7  Coordinating  offset  with  another 
Federal  Agency. 

1007 Ji    Procedures  for  salary  offset. 

1007.9  Refunds. 

1007.10  Statute  of  limitations. 

1007.11  Non-waiver  of  rights. 

1007.12  Interest,  penalties,  and 
administrative  costs. 

Authority:  5  U.S.C.  5514:  E.0. 12107,  3  CFR. 
1978  Comp,  p.  284;  5  CFR  part  55a  subpart  K, 
and22lI.aC.290f(e){ll). 

§  1007.1    Purpose  and  scopa. 

(a)  This  regulation  provides 
procedures  for  the  collection  by 
administrative  offset  of  a  federal 
employee's  salary  without  his/her 
consent  to  satisfy  certain  debts  owed  to 
the  federal  government.  These 
regulations  apply  to  all  federal 
employees  who  owe  debts  to  the  Inter- 
American  Foundation  (lAF)  and  to 
current  employees  of  the  Inter- American 
Foundation  who  owe  debts  to  other 
federal  agencies.  This  regulation  does 
not  apply  when  the  employee  consents 
to  recovery  from  his/her  current  pay 
account. 

(b)  This  regulation  does  not  apply  to 
debts  or  claims  arising  under: 

(1)  The  Internal  Revenue  Code  of  1954. 
as  amended.  26  U.S.C.  1  et  seq.; 

(2)  The  Social  Security  Act.  42  U5.C 
301  et  seq.; 

(3)  The  tariff  laws  of  the  United 
States;  or 

(4)  Any  case  where  a  collection  of  a 
debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute. 

(c)  This  regulation  does  not  apply  to 
any  adjustment  to  pay  arising  out  of  an 
employee's  selection  of  coverage  or  a 
change  in  coverage  under  a  federal 
benefits  program  requiring  periodic 
deductions  from  pay  if  the  amount  to  be 
recovered  was  accumulated  over  four 
pay  periods  or  less. 

(d)  This  regulation  does  not  preclude 
the  compromise,  suspension,  or 
termination  of  collection  action  where 
appropriate  under  the  standards 
implementing  the  Federal  Claims 
Collection  Act.  31  U.S.C.  3711  et  seq^  4 
CFR  parts  101  through  105.  45  CFR  part 
1177. 

(e)  This  regulation  does  not  preclude 
an  employee  from  requesting  waiver  of 
an  overpayment  under  5  U.&C.  5584. 10 
U.S.C.  2774  or  32  U.S.C  716  or  in  any 
way  questioning  the  amount  or  validity 
of  the  debt  by  submitting  a  subsequent 
claim  to  the  General  Accounting  Office. 
This  regulation  does  not  Preclude  an 


employee  from  requesting  a  waiver 
pursuant  to  other  statutory  provisions 
applicable  to  the  particular  debt  being 
collected. 

(f)  Matters  not  addressed  in  these 
regulations  should  be  reviewed  in 
accordance  with  the  Federal  Claims 
Collection  Standards  at  4  CFR  101.1  et 
seq. 

S  1007.2    DtfinitkMW. 

For  the  purposes  of  the  part,  the 
following  definitions  will  apply: 

Agency  means  an  executive  agency  as 
defined  at  5  U.S.C.  105  including  the  U.S. 
Postal  Service,  the  U.S.  Postal 
Commission,  a  military  department  as 
defined  at  5  U.S.C.  102.  an  agency  or 
court  in  the  judicial  branch,  an  agency 
of  the  legislative  branch  including  the 
U.S.  Senate  and  House  of 
Representatives  and  other  independent 
establishments  that  are  entities  of  the 
Federal  government. 

Creditor  Agency  means  the  agency  to 
which  the  debt  is  owed. 

Debt  means  an  amount  owed  to  the 
United  States  from  sources  which 
include  loans  insured  or  guaranteed  by 
the  United  States  and  all  other  amoimts 
due  the  United  States  from  fees,  leases, 
rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interests,  fines, 
forfeitures  (except  those  arising  under 
the  Uniform  Code  of  Mihtary  Justice), 
and  all  other  similar  sources. 

Disposable  pay  means  the  amount 
that  remains  from  an  employee's  federal 
pay  after  the  required  deductions  for 
social  security,  federal,  state  or  local 
income  tax.  health  insurance  premiums, 
retirement  contributions,  life  insurance 
premiums,  federal  employment  taxes, 
and  any  other  deductions  that  are 
required  to  be  withheld  by  law. 

Hearing  official  means  an  individual 
responsible  for  conducting  any  hearing 
with  respect  to  the  existence  or  amount 
of  a  debt  claimed  and  who  renders  a 
decision  on  the  basis  of  such  hearing.  A 
hearing  official  may  not  be  under  the 
supervision  or  control  of  the  President  of 
the  Inter-American  Foundation. 

Paying  Agency  means  the  agency  that 
employs  the  individual  who  owes  the 
debt  and  authorizes  the  payment  of  his/ 
her  current  pay. 

President  means  the  President  of  the 
Inter-American  Foundation  or  the 
President's  designee. 

Salary  offset  means  an  administrative 
o^set  to  collect  a  debt  pursuant  to  5 
U.S.C.  5514  by  deduction(s)  at  one  or 
more  officially  established  pay  intervals 
from  the  current  pay  account  of  an 
employee  without  his/her  consent 


S  1007.3    AppUcablNty. 

(a)  These  regulations  are  to  be 
followed  when: 

(1)  The  Inter-American  Foundation  is 
owed  a  debt  by  an  individual  currently 
employed  by  another  federal  agency; 

(2)  "The  Inter-American  Foundation  is 
owed  a  debt  by  an  individual  who  is  a 
current  employee  of  the  Inter-American 
Foundation:  or 

(3)  The  Inter-American  Foundation 
employs  an  individual  who  owes  a  debt 
to  another  federal  agency. 

S  10074    Notic*  requirMnents. 

(a)  Deductions  shall  not  be  made 
tmless  the  employee  is  provided  with 
written  notice,  signed  by  the  President, 
of  the  debt  at  least  30  days  before  salary 
offset  commences. 

(b)  The  written  notice  shall  contain: 

(1)  A  statement  that  the  debt  is  owed 
and  an  explanation  of  its  nature  and 
amount; 

(2)  The  agency's  intention  to  collect 
the  debt  by  deducting  from  the 
employee's  current  disposable  pay 
account; 

(3)  The  amount,  frequency,  proposed 
begiiming  date,  and  duration  of  the 
intended  deduction(s); 

(4)  An  explanation  of  interest, 
penalties,  and  administrative  charges, 
including  a  statement  that  such  charges 
will  be  assessed  unless  excused  in 
accordance  with  the  Federal  Claims 
Collections  Standards  at  4  CFR  101.1  et 
seq.: 

(5)  The  employee's  right  to  inspect, 
request,  and  receive  a  copy  of 
government  records  relating  to  the  debt; 

(6)  The  opportunity  to  estabhsh  a 
written  schedule  for  the  voluntary 
repayment  of  the  debt; 

(7)  The  right  to  a  hearing  conducted 
by  an  impartial  hearing  official; 

(8)  The  methods  and  time  period  for 
petitioning  for  hearings; 

(9)  A  statement  that  the  timely  filing 
of  a  petition  for  a  hearing  will  stay  the 
commencement  of  collection 
proceedings; 

(10)  A  statement  that  a  final  decision 
on  the  hearing  will  be  issued  not  later 
than  60  days  after  the  filing  of  the 
petition  requesting  the  hearing  unless 
the  employee  requests  and  the  hearing 
official  grants  a  delay  in  the 
proceedings; 

(11)  A  statement  that  knowingly  false 
or  frivolous  statements,  representations, 
or  evidence  may  subject  the  employee  to 
appropriate  disciplinary  procedures; 

(12)  A  statement  of  other  rights  and 
remedies  available  to  the  employee 
under  statutes  or  regulations  governing 
the  program  for  which  the  collection  is 
being  made;  and 


(13)  Unless  there  are  contractual  or 
statutory  provisions  to  the  contrary,  a 
statement  that  amounts  paid  on  or 
deducted  for  the  debt  which  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee. 

S1007.S    M— ring. 

(a)  Request  for  hearing.  (1)  An 
employee  must  file  a  petition  for  a 
hearing  in  accordance  with  the 
instructions  outlined  in  the  agency's 
notice  to  offset. 

(2)  A  hearing  may  be  requested  by 
filing  a  written  petition  addressed  to  the 
President  of  the  Inter-American 
Foundation  stating  why  the  employee 
disputes  the  existence  or  amount  of  the 
debt.  The  petition  for  a  hearing  must  be 
received  by  the  President  no  later  than 
fifteen  (15)  calendar  days  after  the  date 
of  the  notice  to  offset  unless  the 
employee  can  show  good  cause  for 
failing  to  meet  the  deadline  date. 

(b)  Hearing  procedures.  (1)  The 
hearing  will  be  presided  over  by  an 
impartial  hearing  official. 

(2)  The  hearing  shall  conform  to 
procedures  contained  in  the  Federal 
Claims  Collection  Standards,  4  CFR 
102.3(c).  The  burden  shall  be  on  the 
employee  to  demonstrate  that  the 
existence  or  the  amount  of  the  debt  is  in 
error. 

S  1007.6    Written  dwMoa 

(a)  The  hearing  official  shall  issue  a 
written  opinion  no  later  than  60  days 
after  the  hearing. 

(b)  The  written  opinion  will  include:  a 
statement  of  the  facts  presented  to 
demonstrate  the  nature  and  origin  of  the 
alleged  debt;  the  hearing  official's 
analysis,  findings  and  conclusions;  the 
amount  and  validity  of  the  debt,  and  the 
repayment  schedule. 

{1007.7    Coordinating  Off  set  with  anottter 


(a)  The  Inter- American  Foundation  as 
the  creditor  agency.  (1)  When  the 
President  determines  that  an  employee 
of  another  federal  agency  owes  a 
delinquent  debt  to  the  Inter-American 
Foundation,  the  President  shall  as. 
appropriate: 

(i)  Arrange  for  a  hearing  upon  the 
proper  petitioning  by  the  employee; 

(ii)  Certify  to  the  paying  agency  in 
writing  that  the  employee  owes  the  debt, 
the  amount  and  basis  of  the  debt,  the 
date  on  which  payment  is  due.  the  date 
the  Government's  right  to  collect  the 
debt  accrued,  and  that  Foundation 
^regulations  for  salary  offset  have  been 
approved  by  the  Office  of  Personnel 
Management; 
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(iii)  If  collection  must  be  made  in 
installments,  the  President  must  advise 
the  paying  agency  of  the  amount  or 
percentage  of  disposable  pay  to  be 
collected  in  each  installment; 

(iv)  Advise  the  paying  agency  of  the 
actions  taken  under  5  U.S.C.  5514(b)  and 
provide  the  dates  on  which  action  was 
taken  unless  the  employee  has 
consented  to  salary  offset  in  writing  or 
signed  a  statement  acknowledging 
receipt  of  procedures  required  by  law. 
The  written  consent  or  acknowledgment 
must  be  sent  to  the  paying  agency, 

(v)  If  the  employee  is  in  the  process  of 
separating,  the  Foundation  must  submit 
its  debt  claim  to  the  paying  agency  as 
provided  in  this  part.  The  paying  agency 
must  certify  any  amounts  already 
collected,  notify  the  employee,  and  send 
a  copy  of  the  certification  and  notice  of 
the  employee's  separation  to  the  Inter- 
American  Foundation.  If  the  paying 
agency  is  aware  that  the  employee  is 
entitled  to  payments  from  the  Civil 
Service  Retirement  and  Disability  Fund 
or  similar  payments,  it  must  certify  to 
the  agency  responsible  for  making  such 
payments  the  amount  of  the  debt  and 
that  the  provisions  of  5  CFR  550.1108 
have  been  followed;  and 

(vi)  If  the  employee  has  already 
separated  and  all  the  pajTnents  due 
from  the  paying  agency  have  been  paid, 
the  President  may  request  unless 
otherwise  prohibited,  that  money 
payable  to  the  employee  from  the  Civil 
Service  Retirement  and  EKsability  Fund 
or  other  similar  funds  be  collected  by 
administrative  offset. 

(b)  The  Foundation  as  the  paying 
agency.  (1)  Upon  receipt  of  a  properly 
certified  debt  claim  from  another 
agency,  deductions  will  be  scheduled  to 
begin  at  the  next  established  pay 
inter\'al.  Tlie  employee  must  receive 
ivritten  notice  that  the  Inter-American 
Foundation  has  received  a  certified  debt 
claim  from  the  creditor  agency,  the 
amount  of  the  debt,  the  date  salary 
offset  will  begin,  and  the  amount  of  the 
deduction(s).  The  Inter-American 
Foundation  shall  not  review  the  merits 
of  the  creditor  agency's  determination  of 
the  validity  or  the  amount  of  the 
certified  claim. 

(2)  If  the  employee  transfers  to 
another  agency  after  the  creditor  agency 
has  submitted  its  debt  claim  to  the  Inter- 
American  Foundation  and  before  the 
debt  is  collected  completely,  the  Inter- 
American  Foundation  must  certify  the 
total  amount  collected.  One.copy  of  the 
certification  must  be  furnished  to  the 
employee.  A  copy  must  be  furnished  to 
the  creditor  agency  with  notice  of  the 
employee's  transfer. 


§  1007.8    Procedure*  tor  salary  offset 

(a)  Deductions  to  liquidate  an 
employee's  debt  will  be  by  the  method 
and  in  the  amount  stated  in  the 
President's  notice  of  intention  to  offset 
as  provided  in  S  1007.4.  Debts  will  be 
collected  in  one  lump  sum  where 
possible,  if  the  employee  Is  financially 
unable  to  pay  in  one  lump  sum. 
collection  must  be  made  in  installments. 

(b)  Debts  will  be  collected  by 
deduction  at  officially  established  pay 
intervals  from  an  employee's  current 
pay  account  unless  alternative 
arrangements  for  repayment  are  made. 

(c)  Installment  deductions  will  be 
made  over  a  period  not  greater  than  the 
anticipated  period  of  employment.  The 
size  of  installment  deductions  must  bear 
a  reasonable  relationship  to  the  size  of 
the  debt  and  the  employee's  ability  to 
pay.  The  deduction  for  the  pay  interval 
for  any  period  must  not  exceed  15%  of 
disposable  pay  unless  the  employee  has 
agreed  in  writing  to  a  deduction  of  a 
greater  amount. 

(d)  Unliquidated  debts  may  be  offset 
against  any  financial  payment  due  to  a 
separated  employee  including  but  not 
limited  to  final  salary  or  leave  payments 
in  accordance  with  31  U.S.C  3716. 

§1007.9    Refunds. 

(a)  The  Inter-American  Foundation 
will  refund  promptly  any  amounts 
deducted  to  satisfy  debts  owed  to  the 
lAF  when  the  debt  is  waived,  found  not 
owed  to  the  lAF,  or  when  directed  by  an 
administrative  or  judicial  order. 

(b)  The  creditor  agency  will  promptly 
return  any  amounts  deducted  by  lAF  to 
satisfy  debts  owed  to  the  creditor 
agency  when  the  debt  is  waived,  found 
not  owed,  or  when  directed  by  an 
administrative  or  judicial  order. 

(c)  Unless  required  by  law,  refunds 
under  this  subsection  shall  not  bear 
interest. 

§1007.10    Statute  Of  itmilations. 

If  a  debt  has  been  outstanding  for 
more  than  10  years  after  the  agency's 
right  to  collect  the  debt  first  accrued,  the 
agency  may  not  collect  by  salary  offset 
unless  facts  material  to  the 
Government's  right  to  collect  were  not 
known  and  could  not  reasonably  have 
been  known  by  the  official  or  officials 
who  were  charged  with  the 
responsibility  for  discovery  and 
collection  of  such  debts. 

§  1007.1 1    Non-waiver  of  rights. 

An  employee's  involuntary  payment 
of  all  or  any  part  of  a  debt  collected 
under  these  regulations  will  not  be 
construed  as  a  waiver  of  any  rights  that 
employee  may  have  under  5  U.S.C  5514 
or  any  other  provision  of  contract  or  law 


unless  there  are  statutes  or  contract(s) 
to  the  contrary. 

§  1007.12    Interest,  penalties,  and 
administrative  costs. 

Charges  may  be  assessed  for  interest, 
penalties,  and  administrative  costs  in 
accordance  with  the  Federal  Claims 
Collection  Standards,  4  CFR  102.13, 

Dated:  August  2, 1991. 
Adolfo  A.  Franco, 

Acting  Genera/  Counsel,  Inter-American 

Foundation. 

[FR  Doc.  91-18820  Filed  8-8-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 
Amendment;  Archaeological  and 
Historic  Preservation 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 


ACTION:  Proposed  rule. 


summary:  OSM  is  announcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modification  to  the  State's 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
(Program  Amendment  Number  91-8) 
submitted  consists  of  proposed  changes 
to  the  Indiana  Surface  Mining  rules 
concerning  archaeological  and  historic 
preservation.  The  amendment  is 
intended  to  provide  rules  to  allow  the 
director  to  implement  the  archaeological 
and  historic  preservation  requirements 
contained  in  Public  Law  (Pub.  L)  108- 
1988  as  amended 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  for  a  public  bearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on 
September  9. 1991;  if  requested,  a  pubhc 
hearing  on  the  proposed  amendment  is 
scheduled  for  1  pjn.  on  September  3, 
1991;  and  requests  to  present  oral 
testimony  at  the  hearing  must  be 


received  on  or  before  4  p.m.  oi 
28.1991. 

ADDRESSES:  Written  comment 
requests  to  testify  at  the  heart 
be  directed  to  Mr.  Richard  D.  I 
Director,  Indianapolis  Field  O 
the  address  listed  below.  If  a  1 
requested,  it  will  be  held  at  th 
address. 

Copies  of  the  Indiana  progri 

amendment  a  listing  of  any  8( 

public  meetings,  and  all  writte 

comments  received  in  respone 

notice  will  be  available  for  pu 

review  at  the  following  locatic 

normal  business  hours,  Mondi 

Friday,  excluding  holidays: 

Office  of  Surface  Mining  Rech 

and  Enforcement,  Indianapi 

Office,  Minton-Capehart  Fe^ 

Building,  575  North  Pennsyl 

Street,  room  301,  Indianapo! 

46204.  Telephone  (317)228-€ 

Indiana  Department  of  Natura 

Resources,  402  West  Washi 

Street,  room  295,  Indianpoli 

46204.  Telephone  (317)232-1 

Each  requester  may  receive 

charge,  one  copy  of  the  propo: 

amendment  by  contacting  the 

Indianapolis  Field  Office. 

FOR  FURTHER  INFORMATION  C( 

Mr.  Richard  D.  Reike,  Directoi 

telephone  (317)  226-6166;  (FH 

6186. 

SUPPLEMENTARY  INFORMATIOF 

I.  Background  on  the  Indiana 

On  July  29, 1982.  the  Indian) 
was  made  effective  by  the  coi 
approval  of  the  Secretary  of  tl 
Information  pertinent  to  the  gi 
background  on  the  Indiana  pr 
including  the  Secretary's  findi 
disposition  of  comments,  and 
explanation  of  the  conditions 
approval  of  the  Indiana  progr 
found  in  the  July  26, 1982  Fed( 
Register  {47  FR  32107).  Subse( 
actions  concerning  the  condit 
approval  and  program  amend 
identified  at  30  CFR  914.10,  91 
914.16. 

II.  Discusstoo  of  the  Proposed 
AmerMiments 

By  an  undated  letter  receivi 
OSM  on  July  la  1991  (Admini 
Record  No.  IND-1902),  the  Inc 
Department  of  Natural  Resou 
(IDNR)  submitted  a  proposed 
amendment  to  the  Indiana  pn 
Indiana  Administrative  Code 
lAC  12-0.5. 12-2.  and  12-3.  Th 
proposed  amendment  is  inten 
provide  State  rules  to  implem 
enforce  the  Indiana  archaeolc 
historic  preservation  Statute  i 
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3  debt  collected 
3ns  will  not  be 
er  of  any  rights  that 
under  5  U.S.C  5514 
)n  of  contract  or  law 


unless  there  are  statutes  or  contract(s) 
to  the  contrary. 

§  1007.12    Interest,  penalties,  and 
administrative  costs. 

Charges  may  be  assessed  for  interest, 
penalties,  and  administrative  costs  in 
accordance  with  the  Federal  Qaims 
Collection  Standards,  4  CFR  102.13. 

Dated:  August  2, 1991. 
Adolfo  A.  Franco, 

Acting  Genera/  Counsel,  Inter-American 

Foundation. 

[FR  Doc.  91-18820  Filed  8-8-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 
Amendment;  Arcluieological  and 
Historic  Preservation 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 


action:  Proposed  rule. 


summary:  OSM  is  announcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modification  to  the  State's 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
(Program  Amendment  Number  91-8) 
submitted  consists  of  proposed  changes 
to  the  Indiana  Surface  Mining  rules 
concerning  archaeological  and  historic 
preservation.  The  emaendment  is 
intended  to  provide  rules  to  allow  the 
director  to  implement  the  archaeological 
and  historic  preservation  requirements 
contained  in  Public  Law  (Pub.  L)  108- 
1988  as  amended 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  for  a  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on 
September  9, 1991;  if  requested,  a  pubUc 
hearing  on  the  proposed  amendment  is 
scheduled  for  1  pjn.  on  September  3, 
1991;  and  requests  to  present  oral 
testimony  at  the  hearing  must  be 


received  on  or  before  4  p.m.  on  August 
28,1991. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Mr.  Richard  D.  Rieke. 
Director,  Indianapolis  Field  Office,  at 
the  address  listed  below.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Indiana  program,  the 
amendment  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  following  locations,  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  DM 
46204.  Telephone  (317)226-6166. 
Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street  room  295,  Indianpolis,  IN 
46204.  Telephone  (317)232-1547. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Indianapolis  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  D.  Reike,  Director, 
telephone  (317)  226-6166;  (FTS)  331- 
6186. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  )uly  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  fuly  26, 1982  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10, 914.15,  and 
914.16. 

II.  Discusstoo  of  the  Proposed 
Ameodownts 

By  an  undated  letter  received  by  the 
OSM  on  July  10, 1991  (Administrative 
Record  No.  IND-1902),  the  Indiana 
Department  of  Natural  Resources 
(IDNR)  submitted  a  proposed 
amendment  to  the  Indiana  program  at 
Indiana  Administrative  Code  (lAC)  310 
lAC  12-05, 12-2,  and  12-3.  The 
proposed  amendment  is  intended  to 
provide  State  rules  to  implement  and 
enforce  the  Indiana  archaeological  and 
historic  preservation  Statute  at  Public 


Law  108-1988  (SEA-121)  as  amended  by 
Public  Law  104-1990  (SEA-378)  and 
SEA-154.  These  three  statutes  are 
presently  being  reviewed  by  the  OSM  as 
proposed  program  amendments, 

liie  full  text  of  the  proposed  program 
amendment  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  whether 
the  proposed  amendment  is  no  less 
effective  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

III.  Pubtic  Comment  Procedures 

In  accordance  with  provisions  of  30 
CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfies  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate,  it 
will  become  part  of  the  Indiana 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  issues  propnised  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the 
Indianapolis  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contract  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  the  close  of 
business  on  August  26, 1991.  If  no  one 
requests  an  opportunity  to  comment  at  a 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  shceduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 


hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Indianapolis 
Field  Office  by  contacting  the  person 
listed  under  "FOR  further  information 
CONTACT."  Ail  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  "ADDRESSES".  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

list  of  Subjecto  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

August  1, 19B1. 
CaflCCIe— . 

Assistant  Director,  Eastern  Support  Center. 
[FR  Doc  91-18042  Piled  ft-S-01;  8:45  am) 
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30  CFR  Part  914 

Indiana  Regulatory  Program 
Amandment;  Dalegatton  of  Authority 

AQENCr.  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rule. 

summary:  OSM  is  announcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modification  to  the  State's 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
(Program  Amendment  Number  91-9) 
consists  of  proposed  changes  to  the 
Indiana  rules  provisions  concerning 
delegation  of  authority  by  the  Natural 
Resources  Commission  (the 
Commission).  The  amendment  is 
intended  to  make  changes  to  the 
delegations  for  programs  administered 
by  the  Division  of  Reclamation. 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment  and  the  procedures  that 
will  be  followed  for  a  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on 
Septembers,  1991:  if  requested,  a  public 
hearing  on  the  proposed  amendment  is 
schedided  for  1  p.m.  on  September  3, 
1991;  and  requests  to  present  oral 
testimony  at  the  hearing  must  be 
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received  on  or  before  4  p.m.  on  August 
26, 1991. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Mr.  Richard  D.  Rieke, 
Director,  Indianapolis  Field  Office,  at 
the  address  listed  below.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Indiana  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  following  locations,  during 
norma!  business  hours,  Monday  through 
Friday,  excluding  holidays: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204.  Telephone  (317)226-6166. 
Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  room  295,  Indianapolis,  IN 
46204.  Telephone  (317)232-1547. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Indianapolis  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  D.  Rieke,  Director, 
telephone  (317)  226-6166;  (FTS)  331- 
6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982.  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10,  914.15,  and 
914.16. 

n.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  July  11, 1991, 
(Administrative  Record  Number  IND- 
0914),  the  Indiana  Department  of 
Natural  Resources  (IDNR)  submitted  a 
proposed  amendment  to  the  Indiana 
program  at  Indiana  Administrative  Code 
(lAC)  310  lAC  0.7-3-5.  The  proposed 
amendment  is  part  of  Indiana's  rules  at 
ICA  Title  310,  article  0.7  and  makes 
changes  to  the  authority  granted  by  the 
Commission  to  the  Director  and  Deputy 


Director  of  the  State  Regulatory 
Authority. 

The  full  text  of  the  proposed  program 
amendment  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  whether 
the  proposed  amendment  is  no  less 
effective  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

ni.  Public  Conmient  Procedures 

In  accordance  with  provisions  of  30 
CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfies  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate,  it 
will  become  {Jart  of  the  Indiana 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
rccommenations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the 
Indianapolis  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  the  close  of  business  on 
August  26, 1991.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  data  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  the  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Indianapolis 


Field  Office  by  contacting  the  person 
listed  under  "FOR  further  information 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  "ADDRESSES".  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

List  of  Subjects  in  20  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  August  1, 1991. 
CarlCaose. 

Assistant  Director,  Eastern  Support  Center. 
[FR  Doc.  91-18943  Filed  8-8-91;  8:45  am] 
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30  CFR  Part  931 

New  Mexico  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

summary:  OSM  is  announcing  receipt  of 
additional  explanatory  information  and 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  New 
Mexico  permanent  regulatory  program 
(hereinafter,  the  "New  Mexico 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  additional  explanatory 
information  and  revisions  for  New 
Mexico's  proposed  rules  pertain  to 
protection  of  hydrologic  balance; 
reclamation  plans;  transportation 
facilities;  subsidence  control;  permit 
information  requirements;  performance 
standards  for  coal  exploration;  the 
protection  of  threatened  and  endangered 
species;  revegetation;  roads;  cessation 
orders;  and  requirements  for  exemption. 
The  amendment  is  intended  to  revise  the 
New  Mexico  program  to  be  consistent 
with  the  corresponding  Federal 
regulations  and  to  provide  additional 
safeguards. 

This  notice  sets  forth  the  times  and 
locations  that  the  New  Mexico  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t.,  August  26, 
1991. 


addresses:  Written  comment 

be  mailed  or  hand  delivered  t< 

H.  Hagen  at  the  address  listed 

Copies  of  the  New  Mexico  f 

the  proposed  amendment,  and 

written  comments  received  in 

to  this  notice  will  be  available 

review  at  the  addresses  listed 

during  normal  business  hours, 

through  Friday,  excluding  holi 

requester  may  receive  one  frei 

the  proposed  amendment  by  c 

OSM's  Albuquerque  Field  Off 

Robert  H.  Hagen,  Director,  Al! 

Field  Office.  Office  of  Surfa 

Reclamation  and  Enforcemi 

Silver  Avenue.  SW..  suite  3: 

Albuquerque,  NM  87102.  tel 

(505)  766-1486. 

New  Mexico  Energy  &  Miners 

Department,  Mining  and  Ml 

Division,  2040  South  Pachet 

Santa  Fe,  NM  87505,  telephi 

827-5970; 

FOn  FUVTHCR  INFORMATION  C< 

Robert  H.  Hagen,  Director,  AI 

Field  Office  or  telephone  num 

766-1486. 

SUPPLEMENTARY  INFORMATIOr 

I.  Back^ouod  on  the  New  Mc 
Program. 

On  December  31, 1980,  the  I 
of  the  Interior  conditionally  a 
the  New  Mexico  program.  Ge: 
background  information  on  th 
Mexico  program,  including  th 
Secretary's  findings,  the  disp( 
comments,  and  the  conditiont 
approval  of  the  New  Mexico  ] 
can  be  found  in  the  Decembei 
FEDERAL  REGISTER  (45  FR  864 
Subsequent  actions  concemir 
Mexico's  program  and  progra 
amendments  can  be  found  at 
931.15,  931.16.  and  931.30. 

II.  Proposed  Amendment. 

By  letter  dated  January  16, 
(Administrative  Record  No.  h 
New  Mexico  submitted  a  pro] 
amendment  to  its  program  pu 
SMCRA.  New  Mexico  submit 
proposed  amendment  in  respi 
letters  dated  May  11  and  No\ 
1989,  and  February  7  and  Jun( 
that  OSM  sent  to  New  Mexic 
accordance  with  30  CFR  732.1 
(Administrative  Record  Nos. 
NM-55a  NM-563.  and  NM-5! 

The  rules  that  New  Mexicc 
to  revise  were:  Coal  Surface  ! 
Commission  (CSMC)  Rules  8( 
17,  and  11-19,  ownership  and 
CSMC  Rules  80-1-7-13,  7-14. 
30-11.  permit  information  req 
CSMC  Rule  80-1-9-25.  reclan 
plans:  CSft<fC  Rules  80-1-9-3: 
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Field  Office  by  contacting  the  person 

listed  under  "FOR  FURTHER  INFORMATION 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  "ADDRESSES".  A  summary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 

List  of  Subjects  in  20  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  August  1. 1991. 
CariC.  aose. 

Assistant  Director,  Eastern  Support  Center. 
(FR  Doc.  91-18943  Filed  8-8-91;  8:45  am] 
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30  CFR  Part  931 

New  Mexico  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

summary:  OSM  is  announcing  receipt  of 
additional  explanatory  information  and 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  New 
Mexico  permanent  regulatory  program 
(hereinafter,  the  "New  Mexico 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  additional  explanatory 
information  and  revisions  for  New 
Mexico's  proposed  rules  pertain  to 
protection  of  hydrologic  balance; 
reclamation  plans;  transportation 
facilities;  subsidence  control;  permit 
information  requirements;  performance 
standards  for  coal  exploration;  the 
protection  of  threatened  and  endangered 
species;  revegetation;  roads;  cessation 
orders;  and  requirements  for  exemption. 
The  amendment  is  intended  to  revise  the 
New  Mexico  program  to  be  consistent 
with  the  corresponding  Federal 
regulations  and  to  provide  additional 
safeguards. 

This  notice  sets  forth  the  times  and 
locations  that  the  New  Mexico  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t.,  August  26, 
1991. 


addresses:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 
Copies  of  the  New  Mexico  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Albuquerque  Field  Office. 
Robert  H.  Hagen,  Director,  Albuquerque 
Field  Offlce,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  625 
Silver  Avenue,  SW.,  suite  3ia 
Albuquerque,  NM  87102.  telephone 
(505)  766-1486. 
New  Mexico  Energy  ft  Minerals 
Department.  Mining  and  Minerals 
Division.  2040  South  Pacheco  Street 
Santa  Fe,  NM  87505,  telephone  (505) 
827-5970; 
FOR  FURTHER  INFORMATK>N  CONTACT 
Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office  or  telephone  number  (505) 
766-1486. 
SUPPLEMENTARY  INFORMATION: 

I.  Back^ound  on  the  New  Mexico 
Program. 

On  December  31, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Kfexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  found  in  the  December  31, 1980, 
FEDERAL  REGISTER  (45  FR  86459). 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  found  at  30  CFR 
931.15,  931.16.  and  931.30. 

II.  Proposed  Amendment. 

By  letter  dated  ]anuary  16, 1991 
(Administrative  Record  No.  NM-623), 
New  Mexico  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  New  Mexico  submitted  the 
proposed  amendment  in  response  to 
letters  dated  May  11  and  November  1, 
1989,  and  February  7  and  )une  22. 1990. 
that  OSM  sent  to  New  Mexico  in 
accordance  with  30  CFR  732.17(c) 
(Administrative  Record  Nos.  NM-494. 
NM-550,  NM-563,  and  NM-596). 

The  rules  that  New  Mexico  proposed 
to  revise  were:  Coal  Surface  Mining 
Commission  (CSMC)  Rules  80-1-1-5, 11- 
17,  and  11-19,  ownership  and  control; 
CSMC  Rules  80-1-7-13,  7-14, 11-29,  and 
30-11,  permit  information  requirements; 
CSMC  Rule  80-1-0-25,  reclamation 
plans;  CSMC  Rules  80-1-9-37. 9-40. 19- 


15,  20-150,  and  20-151.  roads  and 
transportation  facilities;  CSMC  Rules 
80-1-9-39.  20-121,  and  20-124. 
subsidence  controi;  CSMC  Rules  80-1- 
11-20  and  11-24.  permit  rescission: 
CSMC  Rules  80-1-12-10,  34-1,  34-2.  34- 
3,  34-4,  34-5,  34-6,  34-7,  34-8.  34-9.  and 
34-10.  exemption  for  coal  extraction 
incidental  to  the  extraction  of  other 
minerals;  CSMC  Rule  80-1-19-17,  coal 
exploration;  CSMC  Rule  80-1-20-93, 
coal  processing  waste;  and  CSMC  Rules 
80-1-20-116  and  20-117,  revegetation. 

OSM  published  a  notice  in  the 
January  29, 1991,  Federal  Register  (56  FR 
3234)  announcing  receipt  of  the 
amendment  and  inviting  public  comment 
on  the  adequacy  of  the  proposed 
amendment  (Administrative  Record  No. 
NM-626).  The  public  comment  period 
closed  February  28, 1991. 

By  letter  dated  February  6. 1991,  New 
Mexico  submitted,  on  its  own  initiative, 
a  proposed  revision  to  CSMC  Rule  80-1- 
20-97(b)  pertaining  to  threatened  and 
endangered  species  (Administrative 
Record  No.  NM-827)  and  requested  that 
the  proposed  revision  be  included  in  the 
amendment  it  proposed  on  January  Id, 
1991.  By  letter  dated  March  26, 1991, 
New  Mexico  proposed  further  revisions 
to  CSMC  Rule  80-l-20-97(b) 
(Administrative  Record  No.  NM-635). 

During  its  review  of  the  amendment. 
OSM  identified  concerns  relating  to 
CSMC  Rule  80-l-9-25(c),  reclamation 
plans  for  permanent  and  temporary 
impoundments;  CSMC  Rule  80-1-0-37, 
transportation  facilities;  CSMC  Rule  80- 
1-9-39  (b)  and  (c),  20-121(a),  and  20-124. 
subsidence  control;  CSMC  80-1-11- 
29(a).  permit  information  requirements; 
CSMC  Rule  80-l-19-15(c)(4), 
performance  standards  for  coal 
exploration;  CSMC  Rule  80-l-20-03(e), 
coal  processing  waste;  CSMC  Rule  80-1- 
20-97  (b)  and  (c),  protection  of 
threatened  and  endangered  species; 
CSMC  Rules  80-1-20-116  and  20-117, 
revegetation;  CSMC  Rules  80-1-20- 
150(d)(1),  roads;  CSMC  Rule  80-1-3O- 
11(a),  cessation  orders;  and  CSMC  Rule 
80-l-34-6(a)(2).  requirements  for 
exemption.  OSM  notified  New  Mexico 
of  the  concerns  by  letter  dated  April  15, 
1991  (Administrative  Record  No.  NM- 
636). 

New  Mexico  responded  in  a  letter 
dated  July  22, 1991  by  submitting  a 
revised  amendment  (Administrative 
Record  No.  NM-645).  The  regulations 
that  new  Mexico  proposes  to  amend  are: 
CSMC  Rule  80-l-^21(c).  protection  of 
the  hydrologic  balance;  CSMC  Rule  80- 
1-9-25  (b)  and  (e).  reclamation  plans 
related  to  sedimentation  ponds  and  coal 
processing  waste  dams  and 
embankments:  CSMC  Rule  80-l-©-37, 
transportation  facilities;  CSMC  Rule  80- 


1-9-39  (b).  (c)  and  (d).  subsidence 
control;  CSMC  Rule  8(>-l-ll-29  (a)  and 
(d),  permit  information  requirements; 
CSMC  Rule  80-1-1 9-1 5(c),  performance 
standards  for  coal  exploration;  CSMC 
Rule  80-1-20-97  (b)  and  (c),  the 
protection  of  threatened  and  endangered 
species;  CSMC  Rules  80-1-20-116  and 
20-117(c).  revegetation:  CSMC  Rule  80- 
1-20-150,  roads;  CSMC  Rule  80-l-3(>-ll. 
cessation  orders;  and  C^»fC  Rule  80-1- 
34-6,  requirements  for  exemption 

IIL  Public  Comment  Procedures. 

OSM  is  reopening  the  conunent  period 
on  the  proposed  New  Mexico  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the  New 
Mexico  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Conunents  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Albuquerque 
Field  office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  931 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  2. 1991. 

Raymond  L  Lowite, 

Assistant  Director,  Western  Support  Center. 

[FR  Doc.  91-18944  Filed  8-8-91;  8:45  am] 
MLLMQ  coot  OM-Ot-H 


30  CFR  Part  935 

Ohio  Permanent  Regulatory  Program; 
Revision  of  Administrative  Ruie 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule. 

summary:  O^f  is  announdag  the 
receipt  of  proposed  Program 
Amendment  Number  51  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  nining 
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Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  revise  one 
rule  in  the  Ohio  Administrative  Code  to 
authorize  the  use  of  excess  spoil  from  a 
valid,  permitted  coal  mining  operation 
for  the  reclamation  of  an  adjacent 
unreclaimed  area. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments, 
and  the  procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on 
September  9. 1991.  If  requested,  a  public 
hearing  on  the  proposed  amendments 
will  be  held  at  1  p.m.  on  September  3. 
1991.  Requests  to  present  oral  testimony 
at  the  hearing  must  be  received  on  or 
before  4  p.m.  on  August  26. 1991. 
ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  J.  Seibel.  Director.  Columbus 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review.at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
a.Tiendments  by  contacting  OSM's 
Columbus  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Columbus  Field 
Office,  2242  South  Hamilton  Road, 
room  202.  Columbus,  Ohio  43232. 
telephone  (614)  866-0578 
Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation,  1855 
Fountain  Square  Court.  Building  H-3, 
Columbus,  Ohio  43224,  telephone  (614) 
265-6675 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  J.  Seibel,  Director, 
Columbus  Field  Office  (614)  866-0578. 
SUPPLEMENTARY  INFORMATION: 

I.  Backgrouad 

On  August  16, 1982.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 


Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15.  and  935.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  July  9. 1991 
(Administrative  Record  No.  OH-1546). 
tlie  Director  of  OSM  provided  Ohio  with 
clarification  concerning  OSM's  position 
on  the  reclamation  of  abandoned  mined 
lands  by  a  mine  operator  in  conjunction 
w  ith  surface  coal  mining  and 
reclamation  operations  conducted  by 
that  operator.  The  Director  noted  that  a 
contract  for  reclamation  approved  under 
title  IV  of  SMCRA  (or  under  an 
equivalent  State  AML  program)  is 
equivalent  to  a  permit  and  bond  and  is 
thus  consistent  with  the  excess  spoil 
disposal  requirements  of  section  515  of 
SMCRA.  State  programs  which  issue 
such  contracts  under  a  non-Federally 
funded  program  must  provide  a  degree 
of  security  comparable  to  that  afforded 
by  a  Federally  funded  AML  reclamation 
project.  Before  issuing  such  contracts. 
States  must  first  submit  and  receive 
OSM  approval  of  the  State  policies  and 
procedures  applicable  to  such  non- 
Federally  funded  contracts. 

In  response  to  the  Director's  letter, 
Ohio  submitted  proposed  Program 
Amendment  Number  51  by  letter  dated 
July  22. 1991  (Administrative  Record  No. 
OH-1547).  The  amendment  proposes  to 
add  a  new  paragraph  (H)  to  Ohio 
Administrative  Code  (OAC)  rule 
1501:13-9-07  to  authorize  the  use  of 
excess  spoil  from  a  valid,  permitted  coal 
mining  operation  for  the  reclamation  of 
an  adjacent  unreclaimed  area.  This  new 
paragraph  (H)  would  read  as  follows: 

(H)  Excess  spoil  may  be  used  outside 
the  permit  area  to  reclaim  unreclaimed 
mined  lands  adjacent  to  the  permit  area 
under  a  reclamation  contract  executed 
pursuant  to  section  1513.18, 1513.27  or 
1513.37  of  the  [Ohio]  Revised  Code, 
provided  that: 

(1)  If  the  unreclaimed  lands  are 
abandoned  mined  lands,  they  are 
eligible  for  reclamation  under  section 
1513.27  or  1513.37  of  the  [Ohio]  Revised 
Code; 

(2)  The  excess  spoil  is  placed  in  an 
envirorunentally  and  technically  sound 
manner;  and 

(3)  The  excess  spoil  is  placed  where  it 
will  not  destroy  or  degrade  features  of 
environmental  value. 

As  part  of  and  in  support  of  proposed 
Program  Amendment  Number  51,  Ohio 
also  submitted  Administrative  Record 
information  on  the  relevant  provisions 
of  the  Ohio  Revised  Code,  a  draft  policy 
statement  clarifying  eligibility 
requirements  and  performance 


standards  for  ofT-permit  spoil  placement, 
and  an  example  of  a  reclamation 
contract  executed  pursuant  to  section 
1513.27  of  the  Ohio  Revised  Code. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Ohio  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Ohio  program. 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations, 
comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4  pm.  on  August  26, 1991. 
If  no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  conmient  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  "for  further  information 
CONTACT."  All  such  meetings  shall  be 
open  to  the  pubhc  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "ADDRESSES." 


A  written  summary  of  each  pi 
meeting  will  be  made  a  part  c 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Pai 

Intergovernmental  relationi 
mining,  Underground  mining. 

Dated:  July  29. 1991. 
Carl  C  Close, 

Assistant  Director,  Eastern  Supp* 
[FR  Doc.  91-18811  Filed  8-8-91: 8 
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30  CFR  Part  950 

Wyoming  Permanent  ReguU 
Program 

AGENCY:  Office  of  Surface  Mi 
Reclamation  and  Enforcemer 
Department  of  Interior. 
ACTION:  Proposed  rule;  reope 
extension  of  comment  period 

summary:  OSM  is  announcir 
additional  explanatory  inforr 
pertaining  to  a  previously  pre 
amendment  to  the  Wyoming 
regulatory  program  (hereinaf 
"Wyoming  program")  under  I 
Mining  Control  and  Reclame 
1977  (SMCRA).  The  proposec 
amendment  would  revise  sta 
provisions  pertaining  to  the  r 
mine  permit  applications,  Ian 
definitions,  and  standards  fo: 
Wyoming  Game  and  Fish  Co: 
providing  consultation  on  am 
of  the  reclamation  of  surface 
for  fish  and  wildlife  habitat. ' 
proposed  amendment  is  intei 
revise  the  State  program  to  c 
ambiguities  and  improve  ope 
efficiency. 

This  notice  sets  forth  the  ti 
locations  that  the  Wyoming  ] 
and  proposed  amendment  to 
program  are  available  for  pul 
inspection  and  the  comment 
during  which  interested  persi 
submit  written  comments  on 
proposed  amendment. 
DATES:  Written  comments  mi 
received  by  4  p.m.,  m.d.t,  Au 
1991. 

ADDRESSES:  Written  commei 
be  mailed  or  hand  delivered 
Padgett  at  the  address  listed 
Copies  of  the  Wyoming  prog; 
proposed  amendment,  the  ad 
explanatory  information,  anc 
comments  received  in  respor 
notice  will  be  available  for  p 
review  at  the  address  listed  1 
during  normal  business  hour 
through  Friday,  excluding  ho 
requester  may  receive  one  fr 
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18  concerning  the 
oval  and  program 
dentified  at  30  CFR 
15.  and  935.16. 

le  Proposed 

uly  9, 1991 
Bcord  No.  OH-1546). 
M  provided  Ohio  with 
iming  OSM's  position 
I  of  abandoned  mined 
aerator  in  conjunction 
Tiining  and 
tions  conducted  by 
Director  noted  that  a 
lation  approved  under 
(or  under  an 
ML  program)  is 
mit  and  bond  and  is 
th  the  excess  spoil 
mts  of  section  515  of 
grams  which  issue 
ler  a  non-Federally 
ust  provide  a  degree 
able  to  that  afforded 
ded  AML  reclamation 
ling  such  contracts, 
ibmit  and  receive 
he  State  policies  and 
ible  to  such  non- 
ontracts. 

le  Director's  letter, 
Dposed  Program 
ler  51  by  letter  dated 
inistrative  Record  No. 
endment  proposes  to 
ph  (H)  to  Ohio 
de  (OAC)  rule 
horize  the  use  of 
I  valid,  permitted  coal 
3r  the  reclamation  of 
aimed  area.  This  new 
lid  read  as  follows: 
may  be  used  outside 
reclaim  unreclaimed 
jnt  to  the  permit  area 
n  contract  executed 
1 1513.18, 1513.27  or 
a]  Revised  Code. 

imed  lands  are 
lands,  they  are 
ition  under  section 
if  the  [Ohio]  Revised 

>oil  is  placed  in  an 
id  technically  sound 

toil  is  placed  where  it 
degrade  features  of 
le. 

support  of  proposed 
nt  Number  51.  Ohio 
ninistrative  Record 
relevant  provisions 
1  Code,  a  draft  policy 
g  eligibility 
lerformance 


standards  for  ofT-permit  spoil  placement, 
and  an  example  of  a  reclamation 
contract  executed  pursuant  to  section 
1513.27  of  the  Ohio  Revised  Code. 

III.  Public  Conunent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Ohio  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Ohio  program. 

Written  Comments 

Written  comments  should  be  speciHc 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations, 
comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "for  further  information 
CONTACT"  by  4  pm.  on  August  26, 1991. 
If  no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  "for  further  information 
CONTACT."  All  such  meetings  shall  be 
open  to  the  pubhc  and.  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "ADDRESSES." 


A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  )uly  29. 1991. 
CariCCaose, 

Assistant  Director,  Eastern  Support  Center. 
[PR  Doc.  91-18811  Filed  8-8-91;  8:45  am] 

BIUJNQ  COOE  431(H»-M 

30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Department  of  Interior. 
action:  Proposed  rule;  reopening  and 
extension  of  comment  period. 

summary:  OSM  is  announcing  receipt  of 
additional  explanatory  information 
pertaining  to  a  previously  proposed 
amendment  to  the  Wyoming  permanent 
regulatory  program  (hereinafter,  the 
"Wyoming  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  would  revise  statutory 
provisions  pertaining  to  the  review  of 
mine  permit  applications,  land  use 
definitions,  and  standards  for  the 
Wyoming  Game  and  Fish  Commission  in 
providing  consultation  on  and  approval 
of  the  reclamation  of  surface  mined  land 
for  fish  and  wildlife  habitat.  The 
proposed  amendment  is  intended  to 
revise  the  State  program  to  clarify 
ambiguities  and  improve  operational 
efficiency. 

This  notice  sets  forth  the  times  and 
locations  that  the  Wyoming  program 
and  proposed  amendment  to  that 
program  are  available  for  pubhc 
inspection  and  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  amendment. 
DATES:  Written  comments  must  be 
received  by  4  p.m..  m.d.t..  August  26. 
1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 
Copies  of  the  Wyoming  program,  the 
proposed  amendment,  the  additional 
explanatory  information,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  address  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 


the  proposed  amendment  by  contacting 

OSM's  Casper  Field  Office. 

Guy  Padgett,  Director.  Casper  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement  100 
East  B  Street  room  2128,  Casper,  WY 
82601-1918;  telephone  (307)  261-577a 

Wyoming  Department  of  Environmental 
Quahty,  Land  QuaHty  Division. 
Herschler  Building— Third  Floor  West 
122  West  25th  Street  Cheyenne.  WY 
82002:  telephone  (307)  777-7756. 

FOR  FURTHER  INFORMATION  CONTACT 

Guy  Padgett,  Director,  Casper  Field 

Office  on  telephone  number  (307)  261- 

5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  oo  the  Wyoming  Program 

On  November  26. 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval  of 
the  Wyoming  program  can  be  found  in 
the  November  26, 1980.  Federal  Register 
(45  FR  78637).  Subsequent  actions 
concerning  Wyoming's  program  and 
program  amendments  can  be  found  at  30 
CFR  950.12,  950.15,  950.16.  and  950.20. 

n.  Proposed  Amendment 

By  letter  dated  March  21. 1991 
(administrative  record  No.  Wy-15-1). 
Wyoming  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Wyoming  submitted  the 
proposed  amendment  at  its  own 
initiative  to  clarify  ambiguities  and 
improve  operational  e^iciency  of  its 
program. 

Wyoming  proposes  to  amend  the 
following  provisions  of  the  Wyoming 
Environmental  Quality  Act:  W.S.  35-11- 
406(h)  (new  language  has  been  proposed 
for  insertion  that  would  preclude  the 
Administrator  from  raising  as  issues  any 
items  not  previously  identified  as 
deficient  at  the  close  of  the  first  150-day 
review  period,  unless  the  applicant  in 
subsequent  revisions  significantly 
modifies  the  application);  W.S.  35-11- 
103  (proposes  the  addition  of  definitions 
for  Hsh  and  wildlife  habitat  and  grazing 
land);  and  W.S.  35-11-402  (proposal 
would  establish  standards  to  be  used  by 
the  Wyoming  Game  and  Fish 
Commission  in  providing  consultation 
on  and  approval  of  the  reclamation  of 
surface  mined  land  for  tish  and  wildlife 
habitat). 

OSM  published  a  notice  in  the  April  5, 
1991.  Federal  Register  (56  FR  14041) 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment 


(administrative  record  No.  WY-lS-7). 
The  public  comment  period  closed  May 
6. 1991.  A  public  meeting  was  requested 
and  held  on  June  14. 1991.  The  summary 
notes  for  that  meeting  (administrative 
record  No.  WY-15-18)  are  available  for 
public  review  at  the  locations  Usted 
under  "addresses.  " 

During  its  review  of  the  amendment 
OSM  identified  some  concerns  relating 
to  the  proposed  statutory  changes  at 
W.S.  35-ll-406(h).  35-11-103,  and  35- 
11-402.  OSM  notified  Wyoming  of  the 
concerns  by  letter  dated  July  1. 1991 
(administrative  record  No.  WY-15-19). 
Wyoming  responded  by  submitting,  in  a 
letter  dated  July  10. 1991.  additional 
explanatory  information  (Administrative 
record  No.  WY-15-20). 

in.  Public  Comment  Procedures 

OSM  is  reopening  the  comment  period 
on  the  proposed  Wyoming  amendment 
to  provide  the  public  an  opportunity  to 
reconsider  the  adequacy  of  the 
amendment  in  light  of  the  additional 
materials  submitted.  In  accordance  with 
the  provisions  of  30  CFR  732.17(h),  OSM 
is  seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Wyoming  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertaining  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Casper  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

list  of  Subjecto  in  30  CFR  Part  950 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  2, 1991. 
Raymond  L  Lowrie, 

Assistant  Director.  Western  Support  Center. 
(FR  Doc.  91-18945  Filed  8-8-91;  &45  am] 
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ACTION:  Proposed  rule. 


summary:  The  Department  of  Defense, 
Office  of  the  Inspector  General  has  been 
designated  a  DoD  Component  for  the 
purposes  of  responding  to  requests 
made  pursuant  to  the  Freedom  of 
Information  Act  (FOIA).  This  proposed 
rule  estabhshes  the  pohcy  and 
procedures  by  which  the  public  may 
request  information  from  the  Office  of 
the  Inspector  General  under  the  FOIA. 
DATES:  Written  comments  must  be 
received  by  September  9, 1991. 
ADDRESSES:  Send  comments  to  the 
Assistant  Director,  FOIA/PA  Division, 
Assistant  Inspector  General  for 
Investigations,  room  1016.  400  Army 
Navy  Drive,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Sue  Nelson,  (703)  ^7-6035. 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc  8d-28271  appearing  on  December 
13, 1988.  the  Office  of  the  Secretarj'  of 
Defense  published  a  notice  aimoiuicing 
the  redesignation  of  the  Department  of 
Defense.  Office  of  the  Inspector  General 
as  a  DoD  Component  for  responding  to 
FOIA  requests.  The  proposed  rule  that 
was  published  in  FR  Doc.  89-11237 
appearing  on  March  17, 1989.  was  never 
finalized  because  of  a  change  in  the 
incumbent  Inspector  General, 
amendment  of  the  Department  of 
Defense  Regulation  implementing  the 
FOIA,  and  the  need  for  coordinating  the 
amended  portions  of  the  Regulation 
within  the  Office  of  the  Inspector 
General.  This  proposed  nJe  replaces  the 
prior  proposed  rule. 

List  of  Subjects  in  32  CFR  Part  295 
Freedom  of  Information 
Accordingly,  title  32,  chapter  1, 
subchapter  P,  is  proposed  to  be 
amended  to  add  part  295  as  follows: 

PART  295— OFFICE  OF  THE 
INSPECTOR  GENERAL,  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 


Sec. 

295.1 

Purpose. 

295.2 

Applicability. 

295.3 

Definition  of  GIG  records. 

295.4 

Other  definitions. 

295.5 

Policy. 

295.6 

Responsibilities. 

295.7 

295.8 

Annual  report. 

295.9 

Organization  and  mission. 

Appendix  A  to  Part  2S5— Foe  Official  Usa 
Only  (FOUO). 

Appendix  B  to  Part  295— Examptions. 
Authority:  5  U.S.C.  552. 

§295.1    PurpoML 

This  part  establishes  the  policy  and 
sets  forth  the  procedures  by  which  the 


public  may  obtain  information  and 
records  from  the  Inspector  General  (IG) 
under  the  Freedom  of  Information  Act 
(FOIA).  It  implements  title  5.  United 
States  Code  (U.S.C.]  section  552.  as 
amended  by  the  Freedom  of  Information 
Reform  Act  of  1986,  32  CFR  part  285  and 
32  CFR  part  288. 

§295.2    AppflcaMltty. 

The  provisions  of  this  part  are 
applicable  to  all  components  of  the 
Office  of  the  Inspector  General  (0!G) 
and  govern  the  procedures  by  which 
FOIA  requests  for  information  will  be 
processed  and  records  may  be  released 
under  the  FOIA. 

§  295.3    Definition  of  GIG  records. 

(a)  The  products  of  data  compilation, 
such  as  books,  papers,  maps,  and 
photographs,  machine  readable 
materials  or  other  documentary 
materials,  regardless  of  physical  form  or 
characteristics,  made  or  received  by  an 
agency  of  the  United  States  Government 
imder  Federal  law  in  connection  with 
the  transaction  of  public  business  and  in 
the  OIG's  possession  and  control  at  the 
time  the  FOIA  request  is  made. 

(b)  The  following  are  not  included 
within  the  definition  of  the  word 
"record": 

(1)  Objects  or  articles,  such  as 
structures,  furniture,  vehicles  and 
equipment,  whatever  their  historical 
value,  or  value  as  evidence. 

(2)  Administrative  tools  by  which 
records  are  created,  stored,  and 
retrieved,  if  not  created  or  used  as 
sources  of  information  about 
organizations.  poUcies,  functions, 
decisions,  or  procedures  of  the  OIG. 
Normally,  computed  software,  including 
source  code,  object  code,  and  listings  of 
source  and  object  codes,  regardless  of 
medium  are  not  agency  records.  (This 
does  not  include  the  underlying  data 
which  is  processed  and  produced  by 
such  software  and  which  may  in  some 
instances  be  stored  with  the  software.) 
Exceptions  to  this  position  are  outlined 
in  S  295.4(c). 

(3)  Anything  that  is  not  a  tangible  or 
documentary  record,  such  as  an 
individual's  memory  or  oral 
communication. 

(4)  Personal  records  of  an  individual 
not  subject  to  agency  creation  or 
retention  requirements,  created  and 
maint£uned  primarily  for  the 
convenience  of  an  OIG  employee,  and 
not  distributed  to  any  other  OIG 
employee  for  their  official  use,  or 
otherwise  disseminated  for  official  use. 

(5)  Information  stored  within  a 
computer  for  which  there  is  no  existing 
computer  program  for  retrieval  of  the 
requested  information. 


(c)  In  some  instances,  computer 
software  may  have  to  be  treated  as  an 
agency  record  and  processed  under  the 
FOIA.  These  situations  are  rare,  and 
shall  be  treated  on  a  case-by-case  basis. 
Examples  of  when  computer  software 
may  have  to  be  treated  as  an  agency 
record  are: 

(1)  When  the  data  is  embedded  within 
the  software  and  can  not  be  extracted 
without  the  software.  In  this  situation, 
both  the  data  and  the  software  must  be 
reviewed  for  release  or  denial  under  the 
FOL\. 

(2)  Where  the  software  itself  reveals 
information  about  organizations, 
policies,  functions,  decisions,  or 
procedures  of  the  OIG,  such  as  computer 
models  used  to  forecast  budget  outlays, 
calculate  retirement  system  costs,  or 
optimization  models  on  travel  costs. 

(3)  See  appendix  B  to  this  part  for 
further  information  on  release 
determinations  of  computer  software. 

(d)  If  unaltered  publications  and 
processed  documents,  such  as 
regulations,  manuals,  maps,  charts,  and 
related  geophysical  materials  are 
available  to  the  public  through  an 
established  distribution  system  with  or 
without  charge,  the  provisions  of  5 
U.S.C.  552(a)(3)  normally  do  not  apply 
and  they  need  not  be  processed  under 
the  FOIA.  Normally,  documents 
disclosed  to  the  public  by  publication  in 
the  Federal  Register  also  require  no 
processing  under  the  FOIA.  In  such 
cases,  the  OIG  will  direct  the  requester 
to  the  appropriate  source  to  obtain  the 
record. 

§295.4    OtiMf  definitions. 

(a)  FOIA  Request.  A  written  request 
for  OIG  records,  made  by  any  person, 
including  a  member  of  the  public  (U.S. 
or  foreign  citizen),  an  organization,  or  a 
business,  but  not  including  a  Federal 
agency  or  a  fugitive  from  the  law  that 
either  explicitly  or  implicitly  invokes  the 
FOIA,  32  CFR  part  285  and  32  CFR  part 
266,  or  this  part 

(b)  Initial  Denial  Authority  (IDA).  The 
official  who  has  been  granted  authority 
to  withhold  records  requested  under  the 
FOIA.  for  one  or  more  of  the  nine 
categories  of  records  exempt  from 
mandatory  disclosure,  by  the  head  of 
the  OIG  Component  designated  by  the 
IG  to  administer  the  IG  FOIA  Program. 

(c)  Appellate  Authority.  The  IG  or  his 
or  her  designee  having  jurisdiction  for 
this  purpose  over  the  record. 

(d)  Administrative  Appeal.  A  request 
by  a  member  of  the  general  public  made 
under  the  FOIA,  asking  the  appellate 
authority  of  the  OIG  to  reverse  an  IDA 
decision  to  withhold  all  or  part  of  a 
requested  record  or  an  IDA  decision  to 


deny  a  request  for  waiver  or  re( 
of  fees. 

(e)  Public  Interest  Public  int« 
official  information  that  sheds  I 
an  agency's  performance  of  its 
duties  because  the  information 
within  the  statutory  purpose  of 
of  informing  citizens  about  wht 
Government  is  doing.  That  stat 
purpose,  however,  is  not  fosten 
disclosure  of  information  about 
citizens  that  is  accumulated  in 
governmental  files  that  reveals 
nothing  about  an  agency's  or  ol 
own  conduct 

§295.5    Policy. 

(a)  General.  (1)  It  is  the  polic 
OIG  to  promote  public  trust  by 
conducting  its  activities  In  an  o 
manner,  and  by  providing  the  i: 
with  the  maximum  amount  of  a 
and  timely  information  concen 
activities,  consistent  with  the  r 
security  and  adherence  to  othe 
requirements  of  law  and  regula 

(2)  Records  not  specifically  e 
from  disclosure  under  the  FOIi* 
prohibited  by  statutory  or  othe 
regulatory  requirements  will,  u 
request,  be  made  readily  acces 
the  public. 

(3)  Records  that  are  specificE 
exempt  from  disclosure  under  1 
or  prohibited  by  statutory  or  ol 
regulatory  requirements  will  b< 
from  the  public  only  upon  the 
determination  of  the  Initial  Dei 
Authorities  identified  in  §  295.( 
part  or  the  designated  Appella 
Authority. 

(b)  News  Media  Requests.  (1 
Requests  from  news  media 
representatives  for  records  tha 
not  be  withheld  if  requested  ui 
FOIA  or  prohibited  from  releaf 
other  statutory  or  regulatory  ai 
will  be  released  promptly  by  tl 
element  originating  the  record. 

(2)  Requests  from  news  med 
representatives  for  records  tha 
exempt  from  release  under  the 
prohibited  from  release  imder 
statutory  or  regulatory  authori 
provided  to  the  Freedom  of  Inf 
Act  and  Privacy  Act  {FOL\/Py' 
Division,  Ofiice  of  the  Assistai 
Inspector  General  for  Investigi 
along  with  the  requested  recor 
review  and  a  release  determin 
the  news  media  representative 
so  advised, 

(3)  Extracts  of  the  nonexemf 
of  such  records  may  be  prepar 
response  to  a  specific  request 
news  media  representative  bu 
coordinated  for  release  with  tl 
PA  Division.  Extracts  shall  be 
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(c)  In  some  instances,  computer 
software  may  have  to  be  treated  as  an 
agency  record  and  processed  under  the 
FOIA.  These  situations  are  rare,  and 
shall  be  treated  on  a  case-by-case  basis. 
Examples  of  when  computer  software 
may  have  to  be  treated  as  an  agency 
record  are: 

(1)  When  the  data  is  embedded  within 
the  software  and  can  not  be  extracted 
without  the  software.  In  this  situation, 
both  the  data  and  the  software  must  be 
reviewed  for  release  or  denial  under  the 
FOIA. 

(2)  Where  the  software  itself  reveals 
information  about  organizations, 
policies,  functions,  decisions,  or 
procedures  of  the  OIG,  such  as  computer 
models  used  to  forecast  budget  outlays, 
calculate  retirement  system  costs,  or 
optimization  models  on  travel  costs. 

(3]  See  appendix  B  to  this  part  for 
further  information  on  release 
determinations  of  computer  software. 

(d)  If  unaltered  publications  and 
processed  documents,  such  as 
regulations,  manuals,  maps,  charts,  and 
related  geophysical  materials  are 
available  to  the  public  through  an 
established  distribution  system  with  or 
without  charge,  the  provisions  of  5 
U.S.C.  552(a)(3)  normally  do  not  apply 
and  they  need  not  be  processed  under 
the  FOlA.  Normally,  documents 
disclosed  to  the  public  by  publication  in 
the  Federal  Register  also  require  no 
processing  under  the  FOIA.  In  such 
cases,  the  OIG  will  direct  the  requester 
to  the  appropriate  source  to  obtain  the 
record. 

§295.4    OtiMf  definitions. 

(a)  FOIA  Request  A  written  request 
for  OIG  records,  made  by  any  person, 
including  a  member  of  the  public  (U.S. 
or  foreign  citizen),  an  organization,  or  a 
business,  but  not  including  a  Federal 
agency  or  a  fugitive  from  the  law  that 
either  explicitly  or  implicitly  invokes  the 
FOIA  32  CFR  part  285  and  32  CFR  part 
266,  or  this  part. 

(b)  Initial  Denial  Authority  fIDA).  The 
official  who  has  been  granted  authority 
to  withhold  records  requested  under  the 
FOIA,  for  one  or  more  of  the  nine 
categories  of  records  exempt  from 
mandatory  disclosure,  by  the  head  of 
the  OIG  Component  designated  by  the 
IG  to  administer  the  IG  FOIA  Program. 

(c)  Appellate  Authority.  The  IG  or  his 
ur  her  designee  having  jurisdiction  for 
this  purpose  over  the  record. 

(d)  Administrative  Appeal.  A  request 
by  a  member  of  the  general  public,  made 
under  the  FOIA,  asking  the  appellate 
authority  of  the  OIG  to  reverse  an  IDA 
decision  to  withhold  all  or  part  of  a 
requested  record  or  an  IDA  decision  to 


deny  a  request  for  waiver  or  reduction 
of  fees. 

(e)  Public  Interest  Public  interest  is 
official  information  that  sheds  light  on 
an  agency's  performance  of  its  statutory 
duties  because  the  information  falls 
within  the  statutory  purpose  of  the  FOIA 
of  informing  citizens  about  what  their 
Government  is  doing.  That  statutory 
purpose,  however,  is  not  fostered  by 
disclosure  of  information  about  private 
citizens  that  is  accumulated  in  various 
governmental  files  that  reveals  little  or 
nothing  about  an  agency's  or  official's 
own  conduct 

§295.5    Policy. 

(a)  General.  (1)  It  is  the  policy  of  the 
OIG  to  promote  public  trust  by 
conducting  its  activities  in  an  open 
manner,  and  by  providing  the  public 
with  the  maximum  amount  of  accurate 
and  timely  information  concerning  those 
activities,  consistent  with  the  need  for 
security  and  adherence  to  other 
requirements  of  law  and  regulation. 

(2)  Records  not  specifically  exempt 
from  disclosure  under  the  FOIA  or 
prohibited  by  statutory  or  other 
regulatory  requirements  will,  upon 
request,  be  made  readily  accessible  to 
the  public. 

(3)  Records  that  are  specifically 
exempt  from  disclosure  under  the  FOLA 
or  prohibited  by  statutory  or  other 
regulatory  requirements  will  be  withheld 
from  the  public  only  upon  the 
determination  of  the  Initial  Denial 
Authorities  identified  in  S  295.6  of  this 
part,  or  the  designated  Appellate 
Authority. 

(b)  News  Media  Requests.  (1) 
Requests  from  news  media 
representatives  for  records  that  would 
not  be  withheld  if  requested  under  the 
FOIA  or  prohibited  from  release  under 
other  stalatory  or  regulatory  authority, 
will  be  released  promptly  by  the  OIG 
element  originating  the  record. 

(2)  Requests  from  news  media 
representatives  for  records  that  are 
exempt  from  release  under  the  FOIA,  or 
prohibited  from  release  under  other 
statutory  or  regulatory  authority  will  be 
provided  to  the  Freedom  of  Information 
Act  and  Privacy  Act  (FOIA/PA) 
Division,  O^ice  of  the  Assistant 
Inspector  General  for  Investigations, 
along  with  the  requested  records,  for 
review  and  a  release  determination  and 
the  news  media  representatives  will  be 
so  advised. 

(3)  Extracts  of  the  nonexempt  portions 
of  such  records  may  be  prepared  in 
response  to  a  specific  request  from  a 
news  media  representative  but  shall  be 
coordinated  for  release  with  the  FOIA/ 
PA  Division.  Extracts  shall  be  prepared 


in  accordance  with  the  sample  at 
appendix  to  S  295.5. 

(c)  Control  System.  (1)  A  request  for 
OIG  records  that  invokes  the  FOIA  shall 
enter  a  formal  control  system  designed 
to  ensure  compliance  with  the  FOIA  A 
release  determination  must  be  made  and 
the  requester  informed  within  the  time 
limits  specified  in  this  part 

(2)  Any  request  for  OIG  records  that 
either  exphcitly  or  implicitly  cites  the 
FOIA  will  be  processed  under  the 
provisions  set  forth  in  this  part,  unless 
otherwise  required  by  §  295.5(m)  of  this 
part  All  such  requests  shall  be 
forwarded  to  the  FOIA/PA  Division. 

(d)  Promptness  of  Response.  (1)  A 
request  from  a  member  of  the  public  for 
OIG  records  will  be  responded  to  within 
10  working  days  of  the  date  of  its  receipt 
in  the  FOIA/PA  Division,  unless  a  delay 
is  authorized. 

(2)  Receipt  of  the  request  will  be 
acknowledged  and  the  requester  will  be 
promptly  advised  of  any  additional 
information  needed  to  assure 
compliance  with  procedures  established 
in  this  Part.  In  the  event  there  are  a 
significant  number  of  requests,  e.g.,  10  or 
more,  the  requests  will  be  processed  in 
order  of  date  of  receipt.  This  does  not 
preclude  the  OIG  from  completing  action 
on  a  request  which  can  be  easily 
answered,  regardless  of  its  ranking 
within  the  order  of  receipt  The  OIG  may 
expedite  action  on  a  request  regardless 
of  its  ranking  within  the  order  of  receipt 
upon  a  showing  of  exceptional  need  or 
urgency.  Exceptional  need  will  be 
determined  at  the  discretion  of  the  OIG. 

(3)  These  provisions  also  apply  to  a 
request  received  on  referral  from 
another  DoD  Component  or  government 
agency  and  time  limits  will  begin  on  the 
date  of  receipt  in  the  OIG  FOIA/PA 
Division. 

(e)  Use  of  Exemptions.  It  is  OIG  policy 
to  make  records  publicly  available 
unless  they  qualify  for  exemption  under 
one  or  more  of  the  nine  exemptions.  The 
OIG  may  elect  to  make  a  discretionary 
release,  however,  a  discretionary 

«>  release  is  generally  not  appropriate  for 
records  exempt  under  exemptions  (b)(1), 
(b)(3),  (b)(4),  (b)(8)  and  (b)(7)(C). 
Exemptions  (b)(4),  (b)(6)  and  (b)(7)(C) 
can  not  be  claimed  when  the  requester 
is  the  submitter  of  the  information.  The 
categories  of  records  which  are  exempt 
from  release  are  identified  in  appendix 
B  of  this  part. 

(f)  For  Official  Use  Only  (FOUO).  The 
use  of  FOUO  markings  will  be 
accomplished  in  accordance  with  the 
provisions  of  appendix  A  of  this  part, 
and  exemptions  (b)(2)  through  (b)(9)  as 
set  forth  in  appendix  B  of  this  part 
Additional  guidance  will  be  provided  to 


OIG  elements,  as  needed,  by  the  FOIA/ 
PA  Division. 

(g)  Public  Domain.  Nonexempt 
records  released  under  the  authority  of 
this  part  are  considered  to  be  in  the 
public  domain.  Such  records  may  also 
be  made  available  in  the  OIG  Reading 
Room  located  in  the  FOIA/PA  Division. 
Exempt  records  released  pursuant  to 
this  part  or  other  statutory  or  regulatory 
authority,  however,  may  be  considered 
to  be  in  the  pubUc  domain  only  when 
their  release  constitutes  a  waiver  of  the 
FOIA  exemption.  When  the  release  does 
not  constitute  such  a  waiver,  such  as 
when  disclosure  is  made  to  a  properly 
constituted  advisory  committee  or  to  a 
Congressional  Committee,  or  to  an 
individual  to  whom  the  record  pertains, 
the  released  records  do  not  lose  their 
exempt  status.  Also,  while  authority 
may  exist  to  disclose  records  to 
individuals  in  their  official  capacity,  the 
provisions  of  this  part  apply  if  the  same 
individual  seeks  to  use  the  records  in  a 
private  or  personal  capacity. 

(h)  Creation  of  Records.  (1)  A  record 
must  exist  and  be  in  the  possession  or 
control  of  the  OIG  at  the  time  of  the 
request  to  be  considered  subject  to 
release  under  this  part  and  the  FOIA. 
Mere  possession  of  a  record  does  not 
presume  OIG  control  and  such  records, 
or  identifiable  portions  thereof,  will  be 
referred  to  the  originating  agency  for  a 
release  determination  and/or  direct 
response  to  the  requester.  There  is  no 
obligation  to  create  nor  compile  a  record 
to  satisfy  a  FOIA  request;  however,  the 
OIG  may  compile  a  new  record  when 
doing  so  would  result  in  a  more  useful 
response  to  the  requester,  or  be  less 
burdensome  to  the  OIG  than  providing 
the  existing  records,  and  the  requester 
does  not  object  The  cost  of  creating  or 
compiling  such  a  record  will  not  be 
charged  to  the  requester  unless  the  fee  is 
equal  to,  or  less  than,  the  fee  that  would 
be  charged  for  providing  the  existing 
record.  Any  fee  assessments  will  be 
made  in  accordance  with  chapter  VI  of 
DoD  5400.7-R  (32  CFR  part  288). 

(2)  With  respect  to  electronic  data,  the 
issue  of  whether  records  are  actually 
created  or  merely  extracted  from  an 
existing  database  is  not  always  readily 
apparent.  Consequently,  when 
responding  to  FOIA  requests  for 
electronic  data  where  creation  of  a 
record,  programming,  or  particular 
format  are  questionable,  the  OIG  will 
apply  a  standard  of  reasonableness.  In 
other  words,  if  the  capability  exists  to 
respond  to  the  request  and  the  effort 
would  be  a  business  as  usual  approach, 
then  the  request  will  be  processed. 
However,  the  request  will  not  be 
processed  where  the  capability  to 
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respond  does  not  exist  without  a 
significant  expenditure  of  resources, 
thus  not  be  normal  business  as  usual 
approach. 

(i)  Describing  Records  Sought  (1)  It  is 
the  responsibility  of  the  member  of  the 
public  requesting  records  to  adequately 
identify  the  records.  A  member  of  the 
public  must  describe  the  records  sought 
with  sufficient  information  to  permit  the 
OIG  to  locate  the  records  with  a 
reasonable  amount  of  effort,  since  the 
FOIA  does  not  authorize  "fishing 
expeditions."  Descriptive  information 
about  a  record  may  be  divided  into  two 
broad  categories; 

(i)  Category  I  is  file-related  and 
includes  information  such  as  type  of 
record  (for  example,  memorandum), 
title,  index  citation,  subject  area,  date 
the  record  was  created,  and  originator. 

(ii]  Category  II  is  event-related  and 
includes  the  circumstances  that  resulted 
in  the  record  being  created  or  the  date 
and  circumstances  surrounding  the 
event  the  record  covers. 

(2)  When  the  OIG  receives  a  request 
that  does  not  "reasonably  describe"  the 
requested  record  with  sufTicient 
Category  I  information  to  permit  the 
conduct  of  an  organized  nonrandom 
search,  or  sufficient  Category  II 
inform.?tion  to  permit  inference  of  the 
Category  I  elements  needed  to  conduct 
such  a  search,  the  requester  will  be 
notified  in  nvTiting  of  the  defect  and  of 
the  need  for  more  specific  identification 
of  the  records  sought.  The  specificity 
letter  will  provide  guidance  in 
identifying  the  records  sought  and  in 
reformulating  the  request  to  reduce  the 
burden  on  the  OIG  in  complying  with 
the  FOIA.  The  OIG  is  not  obligated  to 
act  on  requests  until  an  adequate 
description  is  provided  by  the  requester. 

(3)  When  the  OIG  receives  a  request 
in  which  only  personal  identifiers,  e.g., 
name  and  Social  Security  Account 
Number,  are  provided  in  connection 
with  the  request  for  records  concerning 
the  requester,  only  records  retrievable 
by  personal  identifiers  will  be  searched. 
The  search  for  such  records  may  be 
conducted  under  Privacy  Act 
procedures.  No  record  will  be  denied 
that  is  releasable  under  the  FOIA. 

(j)  Referrals.  (1)  The  OIG  has  the 
responsibility  of  protecting  the  identify 
of  individuals  who  make  protected 
disclosures  of  wrongdoing  on  the  part  of 
others,  under  the  "Whislleblower 
Protection  Acts".  When  a  FOIA 
requester  has  identified  himself/ herself 
as  the  "Whislleblower"  in  the  matter  for 
which  records  are  being  sought,  in 
accordance  with  §  295.7(b)(3)  of  this 
part,  or  the  FOIA/PA  Division  can 
reasonably  determine  that  the  FOIA 
requester  is  the  "Whislleblower",  the 


individual's  identity  will  continue  to  be 
protected  in  all  of  the  following 
circumstances  involving  referrals, 
except  to  the  extent  that  such  protection 
will  impede  the  release  of  responsive 
records  to  the  requester.  In  such  event, 
the  requester  will  be  advised  of  the 
impedance  and  offered  the  option  of 
allowing  himself/herself  to  be  identified 
solely  for  the  purpose  of  obtaining 
maximum  release  of  records  responsive 
to  the  FOIA  request.  If  the  requester 
chooses  to  continue  anonymity,  the 
request  will  be  processed  only  to  the 
extent  that  will  allow  continued 
protection  of  the  individual's  identity. 

(1)  The  OIG  will  refer  a  FOIA  request 
to  another  DoD  Component  or  to  a 
Government  agency  outside  the  DoD 
when  the  OIG  has  no  records  responsive 
to  the  request,  but  beheves  the  other 
DoD  Component  or  outside  agency  may 
have,  and  the  other  DoD  Component  or 
outside  agency  has  confirmed  that  it 
holds  the  record.  When  the  other  DoD 
Component  or  outside  agency  agrees  to 
the  referral,  the  requester  will  be 
advised  of  the  referral  and  that  the  OIG 
has  no  responsive  records,  with  the 
following  exceptions: 

(i)  If  it  is  determined  by  the  other  DoD 
Component  or  outside  agency  that  the 
existence  or  nonexistence  of  the  record 
itself  is  classified,  the  OIG  will  inform 
the  requester  only  that  the  OIG  has  no 
responsive  record  and  no  referral  will 
take  place. 

(ii)  If  the  record  falls  under  one  or 
more  of  the  "Exclusions"  under  the 
FOIA  (see  appendix  B  of  this  part),  as 
determined  by  the  other  DoD 
Component  or  outside  agency,  the  OIG 
will  advise  the  requester  only  that  the 
OIG  has  no  responsive  record  and  no 
referral  will  take  place. 

(2)  The  OIG  will  refer  a  record,  or 
portions  of  a  record  that  holds  but  that 
was  originated  by  another  DoD 
Component  or  outside  agency,  or  for  a 
record  that  contains  substantial 
information  that  originated  with  another 
DoD  Component  or  outside  agency,  to 
that  Component  or  agency  (unless  the 
agency  is  not  subject  to  the  FOIA)  for  a 
release  determination  and/or  direct 
response  to  the  requester.  In  any  such 
case,  direct  coordination  will  be  effected 
and  concurrence  obtained  from  the 
other  Component  or  agency  prior  to  the 
referral.  A  copy  of  the  record  will  be 
provided  to  the  Component  or  agency 
with  the  referral,  and  the  requester  will 
be  notified  of  the  referral,  consistent 
with  any  security  requirements  or 
"Exclusion"  provisions  of  the  FOIA  The 
OIG  will  not,  in  any  case,  release  or 
deny  such  records  without  prior 
consultation  with  the  other  DoD 
Component  or  outside  agency.  If  the 


requester  is  the  "Whislleblower",  the 
record  or  portion  of  the  record  will  be 
provided  to  the  DoD  Component  or 
agency,  with  a  request  for  a  release 
determination  and  return  of  the  record 
to  the  OIG  for  response  to  the  requester. 

(3)  The  OIG  will  refer  a  FOIA  request 
for  a  classified  record  that  it  holds,  but 
did  not  originate,  to  the  originating  DoD 
Component  or  outside  agency  (unless 
the  agency  is  not  subject  to  to  the 
FOIA).  If  the  record  originated  with  the 
OIG  but  the  classification  is  derivative, 
i.e.,  contains  classified  information  that 
originated  elsewhere  and  was 
incorporated  in  the  OIG  record,  the 
record  will  be  referred  to  the  originating 
authority  with  a  recommendation  for 
release;  or,  after  consultation  with  the 
originating  authority,  with  a  request  for 
a  declassification  review  and/or  release 
determination  and  return  of  the  record. 
If  the  requester  is  the  "Whislleblower", 
the  record  will  be  provided  to  the 
originating  authority  with  a  request  for  a 
release  determination  and  return  of  the 
record  to  the  OIG  for  response  to  the 
requester. 

(4)  The  OIG  may  also  refer  a  request 
for  a  record  that  was  originated  by  the 
OIG  for  the  use  of  another  DoD 
Component  or  outside  agency,  to  that 
Component  or  agency  with  a 
reconunendation  for  release,  after  any 
necessary  coordination.  The  requester 
will  be  notified  of  such  action  consistent 
with  any  security  requirements  or 
"Exclusion"  provisions  of  the  FOIA. 

(5)  A  FOIA  request  for  investigative, 
intelligence,  or  any  other  type  of  record 
on  loan  from  another  UoD  Component 
or  outside  agency  to  the  OIG  for  a 
specific  purpose  will  be  referred  to  the 
DoD  Component  or  outside  agency  that 
provided  the  records,  if  the  records  are 
restricted  from  further  release  and  so 
marked.  However,  if  for  investigative  or 
intelligence  purposes,  the  outside 
Component  or  agency  desires  anonymity 
as  determined  through  coordination,  the 
OIG  will  respond  directly  to  the 
requester. 

(6)  A  FOIA  request  for  a  record,  or 
portions  of  a  record,  held  by  the  OIG, 
that  originated  with  a  non-U.S. 
government  agency  that  is  not  subject  to 
the  FOIA  will  be  responded  to  by  the 
OIG. 

(7)  Notwithstanding  anything  to  the 
contrary  in  this  section,  all  requesters 
seeking  National  Security  Council  (NSC) 
or  White  House  documents  will  be 
advised  that  they  should  write  directly 
to  the  NSC  or  White  House  for  such 
documents.  Should  the  requester  insist 
upon  an  OIG  search  for  these  records, 
the  OIG  will  conduct  &n  appropriate 
search  pursuant  to  the  FOIA.  OIG/DoD 


documents  in  which  the  NSC  o 
House  has  a  concurrent  review 
interest  will  be  forwarded  by  t 
PA  Division  to  the  Director,  Fn 
Information  and  Security  Revii 
(DFOISR),  Office  of  the  Assisti 
Secretary  of  Defense  (Public  A 
(OASD(PA)).  which  shall  effec 
coordination  with  the  NSC  or  \ 
House,  and  return  the  documei 
originating  agency  after  NSC  n 
determination.  The  FOIA/PA  I 
will  forward  any  documents  fo 
OIG  files  that  are  responsive  t( 
FOIA  request  to  DFOISR,  OAS 
their  coordination  with  the  NSi 
White  House,  and  return  to  the 
with  a  release  determination  f{ 
processing  of  the  request. 

(8)  On  occasion,  the  OIG  rec 
FOIA  requests  for  General  Ace 
Office  (GAO)  documents  conta 
OIG  information.  Even  though 
is  outside  of  the  Executive  Brai 
not  subject  to  the  FOIA,  all  FO 
requests  for  GAO  documents  c 
DoD  information  received  direi 
the  public  or  on  referral  from  t 
will  be  processed  under  the  pn 
of  the  FOIA. 

(k)  Authentication  of  Record 
Records  provided  under  this  Pt 
authenticated,  upon  written  rec 
fulfill  an  official  Government  o 
legal  function.  This  service  is  ii 
to  that  required  under  the  FOl/ 
not  included  in  the  FOIA  fee  sc 
therefore,  a  fee  of  $5.20  may  be 
for  each  such  authentication. 

(I)  Records  Management.  FO 
records  shall  be  maintained  an 
disposed  of  in  accordance  with 
Inspector  General  Defense  Mai 
(IGDM)  5015.2,'  "Records  Man; 
Program". 

(m)  Relationship  Between  thi 
and  the  Privacy  Act  (PA).  Not  j 
requesters  are  knowledgeable  < 
appropriate  statutory  authority 
when  requesting  records.  In  soi 
instances,  they  may  cite  neithe; 
will  imply  one  or  both  Acts.  Fo: 
reasons,  the  following  guidelini 
provided  to  ensure  that  request 
receive  the  greatest  amount  of  i 
rights  under  both  Acts: 

(1)  Where  requesters  seek  re( 
about  themselves  which  are  coi 
in  a  PA  system  of  records  and  ( 
imply  the  PA,  the  OIG  will  proc 
requests  under  the  provisions  o 

(2)  Where  requesters  seek  re( 
about  themselves  which  are  no 
contained  in  a  PA  system  of  rec 

'  Copiea  may  be  obtained  if  needed.  I 
Information  and  Operations  Support  Dir 
Publications  Management  Branch,  room 
Army  Navy  Drive,  Arlington.  VA  2220^ 
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requester  is  the  "Whistleblower",  the 
record  or  portion  of  the  record  will  be 
provided  to  the  DoD  Component  or 
agency,  with  a  request  for  a  release 
determination  and  return  of  the  record 
to  the  OIG  for  response  to  the  requester. 

(3)  The  OIG  will  refer  a  FOIA  request 
for  a  classified  record  that  it  holds,  but 
did  not  originate,  to  the  originating  DoD 
Component  or  outside  agency  (unless 
the  agency  is  not  subject  to  to  the 
FOIA).  If  the  record  originated  with  the 
OIG  but  the  classification  is  derivative, 
i.e..  contains  classified  information  that 
originated  elsewhere  and  was 
incorporated  in  the  OIG  record,  the 
record  will  be  referred  to  the  originating 
authority  with  a  recommendation  for 
release;  or,  after  consultation  with  the 
originating  authority,  with  a  request  for 
a  declassification  review  and/or  release 
determination  and  return  of  the  record. 
If  the  requester  is  the  "Whistleblower", 
the  record  will  be  provided  to  the 
originating  authority  with  a  request  for  a 
release  determination  and  return  of  the 
record  to  the  OIG  for  response  to  the 
requester. 

(4)  The  OIG  may  also  refer  a  request 
for  a  record  that  was  originated  by  the 
OIG  for  the  use  of  another  DoD 
Component  or  outside  agency,  to  that 
Component  or  agency  with  a 
recommendation  for  release,  after  any 
necessary  coordination.  The  requester 
will  be  notified  of  such  action  consistent 
with  any  security  requirements  or 
"Exclusion"  provisions  of  the  FOIA. 

(5)  A  FOIA  request  for  investigative, 
intelligence,  or  any  other  type  of  record 
on  loan  from  another  DoD  Component 
or  outside  agency  to  the  OIG  for  a 
specific  purpose  will  be  referred  to  the 
DoD  Component  or  outside  agency  that 
provided  the  records,  if  the  records  are 
restricted  from  further  release  and  so 
marked.  However,  if  for  investigative  or 
intelligence  purposes,  the  outside 
Component  or  agency  desires  anonymity 
as  determined  through  coordination,  the 
OIG  will  respond  directly  to  the 
requester. 

(6)  A  FOIA  request  for  a  record,  or 
portions  of  a  record,  held  by  the  OIG. 
that  originated  with  a  non-U.S. 
government  agency  that  is  not  subject  to 
the  FOIA  will  be  responded  to  by  the 
OIG. 

(7)  Notwithstanding  anything  to  the 
contrary  in  this  section,  all  requesters 
seeking  National  Security  Council  (NSC) 
or  White  House  documents  will  be 
advised  that  they  should  write  directly 
to  the  NSC  or  White  House  for  such 
documents.  Should  the  requester  insist 
upon  an  OIG  search  for  these  records, 
the  OIG  will  conduct  &n  appropriate 
search  pursuant  to  the  FOIA.  OIG/DoD 


documents  in  which  the  NSC  or  White 
House  has  a  concurrent  reviewing 
interest  will  be  forwarded  by  the  FOIA/ 
PA  Division  to  the  Director,  Freedom  of 
Information  and  Security  Review 
(DFOISR).  Office  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs) 
(OASD{PA)).  which  shall  effect 
coordination  with  the  NSC  or  White 
House,  and  return  the  documents  to  the 
originating  agency  after  NSC  review  and 
determination.  The  FOIA/PA  Division 
will  forward  any  documents  foimd  in 
OIG  files  that  are  responsive  to  the 
FOIA  request  to  DFOISR.  OASD(PA)  for 
their  coordination  with  the  NSC  or 
White  House,  and  return  to  the  OIG 
with  a  release  determination  for  final 
processing  of  the  request. 

(8)  On  occasion,  the  OIG  receives 
FOIA  requests  for  General  Accounting 
Office  (GAO)  documents  containing 
OIG  information.  Even  though  the  GAO 
Is  outside  of  the  Executive  Branch,  and 
not  subject  to  the  FOIA,  all  FOIA 
requests  for  GAO  documents  containing 
DoD  information  received  directly  from 
the  public  or  on  referral  from  the  GAO. 
will  be  processed  under  the  prousions 
of  the  FOIA. 

(k)  Authentication  of  Records. 
Records  provided  under  this  Part  will  be 
authenticated,  upon  written  request,  to 
fulfill  an  official  Government  or  other 
legal  function.  This  service  is  in  addition 
to  that  required  under  the  FOIA  and  is 
not  included  in  the  FOIA  fee  schedule; 
therefore,  a  fee  of  $5.20  may  be  charged 
for  each  such  authentication. 

(I)  Records  Management.  FOIA 
records  shall  be  maintained  and 
disposed  of  in  accordance  with 
Inspector  General  Defense  Manual 
(IGDM)  5015.2,"  "Records  Management 
Program". 

(m)  Relationship  Between  the  FOIA 
and  the  Privacy  Act  (PA).  Not  all 
requesters  are  knowledgeable  of  the 
appropriate  statutory  authority  to  cite 
when  requesting  records.  In  some 
instances,  they  may  cite  neither  Act.  but 
will  imply  one  or  both  Acts.  For  these 
reasons,  the  following  guidelines  are 
provided  to  ensure  that  requesters 
receive  the  greatest  amount  of  access 
rights  under  both  Acts: 

(1)  Where  requesters  seek  records 
about  themselves  which  are  contained 
in  a  PA  system  of  records  and  cite  or 
imply  the  PA.  the  OIG  will  process  their 
requests  under  the  provisions  of  the  PA 

(2)  Where  requesters  seek  records 
about  themselves  which  are  not 
contained  in  a  PA  system  of  records  and 
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cite  or  imply  the  PA  the  requests  will  be 
processed  under  the  provisions  of  the 
FOIA.  since  they  have  no  access  under 
the  PA. 

(3)  Where  requesters  seek  records 
about  themselves  that  are  contained  in  a 
PA  system  of  records  and  cite  or  imply 
the  FOLA  or  both  Acts,  the  requests  will 
be  processed  under  the  time  limits  of  the 
FOLA  and  the  exemptions  and  fees  of 
the  PA.  This  is  appropriate  since  greater 
access  will  generally  be  received  under 
the  PA. 

(4)  Where  requesters  seek  agency 
records  (as  opposed  to  personal  records) 
and  cite  or  imply  the  PA  and  FOIA,  or 
where  requesters  cite  or  imply  only  the 
FOIA,  the  requests  will  be  processed 
under  the  FOLA. 

(5)  Requesters  will  be  advised  in  the 
final  responses  to  their  requests  why  a 
particular  Act  was  used  in  processing 
their  requests. 

(n)  Index  and  "(a)(2)" Materials,  (1) 
No  order,  opinion,  statement  of  policy, 
interpretation,  staff  manual  or 
instruction  (except  as  indicated  below) 
issued  after  July  4, 1967,  which  is  not 
indexed  and  either  made  available  or 
published,  may  be  relied  upon,  used,  or 
cited  as  a  precedent  against  any 
member  of  the  public  unless  that 
individual  has  actual  and  timely  notice 
of  the  contents  of  such  materials.  Such 
actual  and  timely  notice  may  not  be 
after-the-fact;  i.e.,  after  the  individual 
has  suffered  some  adverse  effect. 
Materials  identified  as  "(a)(2)"  are: 

(i)  Final  opinions,  including  concurring 
and  dissenting  opinions,  and  orders 
made  in  the  adjudication  of  cases,  as 
defined  in  5  U.S.C.  551,  that  may  be 
cited,  used,  or  relied  upon  as  precedents 
in  future  adjudications. 

(ii)  Statements  of  policy  and 
interpretations  that  have  been  adopted 
by  the  agency  and  are  not  pubhshed  in 
the  Federal  Register. 

(iii)  Administrative  staff  manuals  and 
instructions,  or  portions  thereof,  that 
establish  OIG  policy  or  interpretations 
of  policy  that  affect  a  member  of  the 
public.  This  provision  does  not  apply  to 
instructions  for  employees  on  tactics 
and  techniques  to  be  used  in  performing 
their  duties,  or  to  instructions  relating 
only  to  the  internal  management  of  the 
OIG.  Examples  of  manuals  and 
instructions  not  normally  made 
available  are: 

(A)  Those  issued  for  audit, 
investigation,  and  inspection  purposes, 
or  those  that  prescribe  operational 
tactics,  standards  of  performance,  or 
criteria  for  defense,  prosecution,  or 
settlement  of  cases. 

(B)  Operations  and  maintenance 
manuals  and  technical  information 
concerning  munitions,  equipment. 


systems,  and  foreign  intelligence 
operations. 

(2)  Thus,  materials  considered  to  meet 
the  preceding  definition  of  the  FOIA 
"(a)(2)"  requirements  will  be  made 
available  for  public  inspection  and 
cop3ring  upon  written  request  to  the 
address  indicated  in  $  295.7(b)(1)  of  this 
part,  unless  such  materials  have  been 
pubhshed  and  are  offered  for  sale  or 
subscription.  Upon  receipt  of  the 
request,  arrangements  will  be  made  at  a 
time  convenient  to  both  the  requester 
and  the  OIG,  for  the  review  and  copying. 
If  the  publishing  activity  is  out  of  stock 
of  the  published,  for  sale  material  and 
does  not  intend  to  reprint,  then  the 
preceding  procedure  virill  apply  to  the 
published  material  as  welL 

(3)  When  appropriate,  the  cost  of 
copying  any  "(a)(2)"  materials  will  be 
imposed  upon  the  individual  requesting 
the  copy  in  accordance  with  chapter  VI 
of  DoD  5400.7-R  (32  CFR  part  2«6). 

(4)  The  OIG  will  prepare  an  index  of    • 
"(a)(2)"  materials,  or  supplement 
thereto,  arranged  topically  or  by 
descriptive  words  rather  than  by  case 
name  or  numbering  system  so  that 
members  of  the  public  can  readily  locate 
material.  Separate  case  name  and 
numbering  arrangements  may  be  added 
for  OIG  convenience. 

(5)  The  IG  has  determined  that  it  is 
not  practical  nor  feasible  to  prepare  an 
index  of  the  "(a)(2)"  materials  on  a 
quarterly  basis,  nor  to  pubUsh  the 
annual  "IG  Publications  Index"  in  the 
Federal  Register  because  of  the  volume. 
This  index  is  available  to  the  public  at 
no  cost  upon  written  request  to: 
Acquisition  and  Resources 
administration  Directorate,  Publications 
management  Branch,  room  413, 400 
Army  Navy  Drive,  Arlington.  Virginia 
22202-2884.  It  may  be  necessary  to  deny 
all  or  portions  of  some  documents  listed 
in  the  index  that  fall  within  one  or  more 
exemptions  of  the  FOIA. 

(o)  Fees  and  Fee  Waivers.  (1)  Fees 
will  be  assessed  under  the  FOIA  as  set 
forth  in  chapter  VI  of  DoD  5400.7-R  (32 
CFR  part  286). 

(2)  Requesters  must  indicate  their 
willingness  to  pay  fees  in  their  initial 
FOIA  request.  If  a  waiver  of  fees  is 
requested,  a  statement  regarding  their 
wriilingness  to  pay  fees  in  the  event  a 
waiver  or  reduction  of  fees  is  denied  is 
still  required.  Any  requests  not 
containing  a  statement  regarding  a 
willingness  to  pay  assessed  fees  will  not 
be  processed  and  the  requester  will  be 
so  advised. 

(3)  Fees  will  not  be  required  to  be  paid 
in  advance  of  processing  the  request  for 
release  of  the  records  requested 
except: 
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(i)  When  the  requester  is  known  to  be 
in  default  of  payment  of  fees  incurred  in 
connection  with  a  previous  request. 

(ii)  When  the  total  amount  of 
estimated  fees  assessable  to  the 
requester  exceeds  $250.00  and  waiver  is 
not  appropriate,  a  "good  faith"  deposit 
of  half  of  the  amount  of  the  estimated 
fees  may  be  required  before  completing 
the  processing  of  the  request,  or 
providing  the  requested  records,  in  the 
case  of  a  requester  with  no  history  of 
payment.  Where  the  requester  has  a 
history  of  prompt  payment,  the  OIG  will 
notify  the  requester  of  the  likely  cost 
and  obtain  satisfactory  assurance  of  full 
payment. 

(4)  When  the  OIG  has  completed  all 
work  on  a  request  and  the  documents 
are  ready  for  release,  advance  payment 
may  be  requested  before  forwarding  the 
documents  if  there  is  no  payment  history 
on  the  requester.  Where  there  is  a 
history  of  prompt  payment  by  the 
requester.  Where  there  is  a  history  of 
prompt  payment  by  the  requester,  the 
OIG  will  not  hold  documents  ready  for 
release  pending  payment 

(5)  Fee  waivers  will  be  granted  on  a 
case-by-case  basis  when  the  OIG 
determines  that  waiver  or  reduction  of 
the  fees  is  in  the  public  interest  because 
furnishing  the  information  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  OIG  and  the  Department 
of  Defense;  and,  is  not  primarily  in  the 
commercial  interest  of  the  requester.  In 
any  request  for  waiver  of  fees,  the 
requester  must  provide  sufficient 
information  to  enable  the  IDA  to  make  a 
proper  determination  of  whether  or  not 
the  fees  should  be  waived. 

(6)  In  cases  where  the  requester  fails 
to  provide  sufficient  persuasive 
information  upon  which  to  make  a 
determination  for  waiver  of  the  fees,  the 
requester  shall  be  so  informed  and  given 
the  opportunity  to  submit  additional 
justification.  Absent  such  justification, 
the  requester  may  be  required  to  pay 
fees  appropriate  to  his/her  category,  if 
provision  of  the  information  is 
determined  not  to  be  in  the  public 
interest  of  benefit. 

(7)  Payments  of  fees  must  be  by  check 
or  U.S.  Postal  money  order  made 
payable  to  the  Treasurer  of  the  United 
States.  Cash  payments  cannot  be 
accepted. 

(p)  Appeals  and  Judicial  Action.  (1)  If 
the  designated  IDA  declines  to  provide  a 
requested  record  because  the  official 
considers  it  exempt  from  disclosure 
under  one  or  more  of  the  nine 
exemptions  of  the  FOIA.  that  decision 
may  be  appealed  by  the  requester  to  the 
designated  Appellate  Authority.  The 
appeal  should  be  submitted  in  writing 


by  the  requester  within  60  calendar  days 
after  the  date  of  the  initial  denial  letter. 
In  cases  where  incremental  release 
actions  have  been  taken  on  an  initial 
request,  the  time  for  the  appeal  will  not 
begin  until  the  date  of  the  last  denial  of 
release  letter. 

(2)  A  "no  record"  finding  may  be 
considered  to  be  adverse,  and  if  so 
interpreted  by  the  requester,  may  be 
appealed  using  the  normal  OIG  appeal 
procedures.  The  OIG  will  conduct  an 
additional  search  of  files,  based  on  the 
receipt  of  an  appeal  to  a  "no  record" 
response,  as  a  part  of  the  appellate 
process. 

(3)  All  final  decisions  rendered  on 
appeals  will  be  made  to  the  requesters 
in  writing  by  the  Appellate  Authority, 
after  consultation  with  the  Office  of 
General  Counsel  (OGC)  representative 
to  the  OIG.  and  other  appropriate  OIG 
elements. 

(4)  Final  determinations  on  appeals 
normally  shall  be  made  within  20 
working  days  after  receipt.  The  appeal 
will  be  deemed  to  have  been  received 
when  it  reaches  the  FOIA/PA  Division. 
for  administrative  processing  on  behalf 
of  the  Appellate  Authority.  Misdirected 
appeals  are  to  be  referred  expeditiously 
to  the  FOIA/PA  Division. 

(5)  A  requester  will  be  deemed  to 
have  exhausted  his/her  administrative 
remedies  after  he/she  has  been  denied 
the  requested  record  or  waiver/ 
reduction  of  fees,  by  the  designated 
Appellate  Authority,  or  when  the  OIG 
FOIA/PA  Division  fails  to  respond  to 
the  request  within  the  time  limits 
prescribed  by  the  FOIA.  DoD  5400.7-R 
(32  CFR  part  286)  and  this  part.  The 
requester  may  then  seek  judicial  action 
from  a  U.S.  District  Court  in  the  district 
in  which  the  requester  resides.-has  a 
principal  place  of  business,  in  the 
district  in  which  the  record  is  located,  or 
in  the  District  of  Columbia. 

(6)  Records  that  are  denied  on  appeal 
shall  be  retained  for  a  period  of  six 
years,  in  accordance  with  IGDM  5015.2.* 
"Records  Management  Manual,"  to  meet 
the  statute  of  limitations  of  claims 
requirements. 

Appendix  to  S  295.5 — Extract 

The  material  contained  herein  is  an 
Extract  of  information  from  (Name  of 
Original  Document],  which  has  been 
determined  to  be  in  the  public  domain. 
The  remaining  material  not  provided 
herein  may  be  requested  under  the 
provisions  of  the  Freedom  of 
Information  Act. 


§295.6    Responsibilitl««. 

(a)  The  Assistant  Inspector  General 
(AIG]  for  investigations  is  responsible 
for  the  overall  implementation  and 
administration  of  the  FOIA  program  in 
the  OIG,  and  for  the  designation  of  the 
IDAS. 

(b)  The  Director,  Investigative  Support 
is  designated  as  an  IDA  and  is 
responsible  for  the  overall  operation  of 
the  FOIA  program  in  the  OIG. 

(c)  The  Assistant  Director,  FOIA/PA 
Division,  Investigative  Support 
Directorate  is  designated  as  an  IDA  and 
will: 

(1)  Serve  as  the  point  of  contact  on  all 
FOIA  matters  for  the  0|p. 

(2)  Coordinate  and  respond  to  all 
requests  received  from  the  public  for 
records  in  accordance  with  the  policy 
established  and  procedures  set  forth  in 
this  part,  and  in  all  applicable  DoD 
directives,  regulations  and  instructions. 

(3)  Coordinate  requests  received  from 
the  public  for  records  to  the  extent 
considered  necessary,  with  the  DFOISR, 
OASD{PA).  other  DoD  Components, 
other  Federal  agencies,  and  other  OIG 
elements. 

(4)  Arrange  for  the  collection  of  fees 
as  prescribed  by  the  policy  established 
in  this  Part. 

(5)  Maintain  the  FOIA  case  files  in 
accordance  with  IGD  Manual  (IGDM) 
5015.2,'  "Records  Management 
Program". 

(6)  Recommend  action  to  be  taken  on 
all  appeals  of  fees,  appeals  of  fee  waivei 
denials,  and  appeals  of  denials  to  access 
of  records  requested,  to  the  Appellate 
Authority. 

(7)  Review  OIG  publications  to  assure 
that  those  which  meet  the  FOIA  "(a)(1)" 
and  "(a)(2)"  requirements  for 
publication  in  the  Federal  Register  are 
prepared  in  proper  form  and  transmitted 
promptly  for  publication  in  the  Federal 
Register. 

(8)  Maintain  copies  of  material 
required  to  be  made  available  under  the 
"(a)(2)"  provisions  of  the  FOIA  for 
examination  and  copying  by  the  public, 
and  provide  the  required  FOIA  Reading 
Room  for  use  by  the  public  in  doing  so. 

(9)  Establish  a  training  program  of 
OIG  personnel  who  are  involved  in 
preparing  responsive  records  for  release 
to  the  public  under  the  FOIA. 

(10)  Prepare  the  Annual  Report  on  the 
FOIA  for  forwarding  to  DFOISR. 
OASD(PA)  as  required  by  32  CFR  part 
286. 

(d)  The  AIGs  and  the  Director.  IG 
Regional  Office-Europe  will: 


*  See  footnote  1  to  S  29J.S(I). 


*  See  footnote  1  to  |  29S.S(I). 


(1)  Comply  with,  and  assure 
compliance  by  all  of  their 
subcomponents  with,  the  policj 
established  and  the  procedures 
in  this  Part. 

(2)  Appoint  a  Point  of  Contac 
to  interact  with  the  FOIA/PA  C 
on  all  FOIA  matters,  and  notifji 
FOIA/PA  Division  of  any  chan; 
appointment. 

(3)  Provide  all  records  respor 
request  as  directed  by  the  YO\l 
Division. 

(4)  Recommend  release/deni 
to  be  taken,  indicate  applicable 
exemptions,  and  provide  appro 
rationales. 

(e)  The  Freedom  of  Informati 
Appellate  Authority  is  designai 
Inspector  General  and  will: 

(1)  Determine  the  action  to  b 
on  all  appeals  made  by  the  pub 
fees,  fee  waiver/reduction  deni 
access  denials  in  accordance  v 
chapter  V,  section  3,  of  DoD  54 
CFR  part  286). 

(2)  Coordinate  all  appellate  c 
with  the  Office  of  General  Cou 
Assistant  General  Counsel  (Fis 
Inspector  General). 

(f)  The  AIG  for  Administratii 
Information  Management  will: 

(1)  Prepare  annually  an  inde: 
publications,  statements  and  d 
pertaining  to  any  matter  issued 
adopted,  or  promulgated  and  ri 
be  made  available  to  the  publii 
publication  or  sale. 

(2)  Establish  and  implement 
necessary  procedures  to  effect 
disciplinary  action  recommend 
Special  Counsel  of  the  Merit  S3 
Protection  Board  in  cases  invol 
arbitrary  and  capricious  withh< 
information  and  records  reques 
under  the  FOIA  as  required  by 
V,  section  4.  of  DoD  540a7-R  (: 
part  286). 

§  295.7    Proccdurtm. 

(a)  General.  The  provisions  ( 
FOIA  are  reserved  for  persons 
private  interests  as  opposed  to 
governmental  agencies  seeking 
information.  The  procedures  fo 
requests,  whether  as  a  private 
governmental  representative,  a 
forth  below. 

(b)  Requests  from  Private  Pc 
Members  of  the  public  may  ma 
requests  in  writing  for  copies  0 
or  permission  to  examine  or  co 
records,  directly  to  the  FOIA/I 
Division  addressed  to:  Assistai 
Director.  FOIA/PA  Division,  0 
Investigations.  400  Army  Navy 
Arlington.  VA  22202-2884. 

(2)  Requests  must  identify  ei 
sought  with  sufficient  specific! 
enable  the  custodian  to  locate 
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S  295.6    Responsibllitle*. 

(a)  The  Assistant  Inspector  General 
(AIG)  for  investigations  is  responsible 
for  the  overall  implementation  and 
administration  of  the  FOIA  program  in 
the  OIG,  and  for  the  designation  of  the 
IDAS. 

(b)  The  Director,  Investigative  Support 
is  designated  as  an  IDA  and  is 
responsible  for  the  overall  operation  of 
the  FOIA  program  in  the  OIG. 

(c)  The  Assistant  Director.  FOIA/PA 
Division,  Investigative  Support 
Directorate  is  designated  as  an  IDA  and 
will: 

(1)  Serve  as  the  point  of  contact  on  all 
FOIA  matters  for  the  Oip. 

(2)  Coordinate  and  respond  to  all 
requests  received  from  the  public  for 
records  in  accordance  with  the  policy 
established  and  procedures  set  forth  in 
this  part,  and  in  all  applicable  DoD 
directives,  regulations  and  instructions. 

(3)  Coordinate  requests  received  from 
the  public  for  records  to  the  extejit 
considered  necessary,  with  the  DFOISR. 
OASD{PA),  other  DoD  Components, 
other  Federal  agencies,  and  other  OIG 
elements. 

(4)  Arrange  for  the  collection  of  fees 
as  prescribed  by  the  policy  established 
in  this  Part. 

(5)  Maintain  the  FOIA  case  files  in 
accordance  with  IGD  Manual  (IGDM) 
5015.2.'  "Records  Management 
Program". 

(6)  Recommend  action  to  be  taken  on 
all  appeals  of  fees,  appeals  of  fee  waivei 
denials,  and  appeals  of  denials  to  access 
of  records  requested,  to  the  Appellate 
Authority. 

(7)  Review  OIG  publications  to  assure 
that  those  which  meet  the  FOIA  "(a)(1)" 
and  "(a)(2)"  requirements  for 
publication  in  the  Federal  Register  are 
prepared  in  proper  form  and  transmitted 
promptly  for  publication  in  the  Federal 
Register. 

(8)  Maintain  copies  of  material 
required  to  be  made  available  under  the 
"(a)(2)"  provisions  of  the  FOIA  for 
examination  and  copying  by  the  public, 
and  provide  the  required  FOIA  Reading 
Room  for  use  by  the  public  in  doing  so. 

(9)  Establish  a  training  program  of 
OIG  personnel  who  are  involved  in 
preparing  responsive  records  for  release 
to  the  public  under  the  FOIA. 

(10)  Prepare  the  Annual  Report  on  the 
FOIA  for  forwarding  to  DFOISR, 
OASD(PA)  as  required  by  32  CFR  part 
286. 

(d)  The  AIGs  and  the  Director.  IG 
Regional  Office-Europe  will: 


29^.5(1). 


*  See  footnote  1  to  |  295.5(1). 


(1)  Comply  with,  and  assure 
compliance  by  all  of  their 
subcomponents  with,  the  policy 
established  and  the  procedures  set  forth 
in  this  Part. 

(2)  Appoint  a  Point  of  Contact  (POC) 
to  interact  with  the  FOIA/PA  Division 
on  all  FOIA  matters,  and  notify  the 
FOIA/PA  Division  of  any  changes  in  the 
appointment. 

(3)  Provide  all  records  responsive  to  a 
request  as  directed  by  the  FOIA/PA 
Division. 

(4)  Recommend  release/denial  action 
to  be  taken,  indicate  applicable 
exemptions,  and  provide  appropriate 
rationales. 

(e)  The  Freedom  of  Information  Act 
Appellate  Authority  is  designated  by  the 
Inspector  General  and  will: 

(1)  Determine  the  action  to  be  taken 
on  all  appeals  made  by  the  public  of 
fees,  fee  waiver/reduction  denials,  and 
access  denials  in  accordance  with 
chapter  V.  section  3,  of  DoD  5400.7-R  (32 
CFR  part  288). 

(2)  Coordinate  all  appellate  decisions 
with  the  OfHce  of  General  Counsel, 
Assistant  General  Counsel  (Fiscal  and 
Inspector  General). 

(f)  The  AIG  for  Administration  and 
Information  Management  will: 

(1)  Prepare  annually  an  index  of  IG 
publications,  statements  and  documents 
pertaining  to  any  matter  issued, 
adopted,  or  promulgated  and  required  to 
be  made  available  to  the  public  by 
publication  or  sale. 

(2)  Establish  and  implement  any 
necessary  procedures  to  en^ect 
disciplinary  action  recommended  by  the 
Special  Counsel  of  the  Merit  System 
Protection  Board  in  cases  involving  the 
arbitrary  and  capricious  withholding  of 
information  and  records  requested 
under  the  FOIA  as  required  by  chapter 
V,  section  4.  of  DoD  5400.7-R  (32  CFR 
part  286).    , , 

9  29S.7    Procedures. 

(a)  General.  The  provisions  of  the 
FOIA  are  reserved  for  persons  with 
private  interests  as  opposed  to  Federal 
governmental  agencies  seeking  o^icial 
information.  The  procedures  for  making 
requests,  whether  as  a  private  party  or 
governmental  representative,  are  set 
forth  below. 

(b)  Requests  from  Private  Parties.  (1) 
Members  of  the  public  may  make 
requests  in  writing  for  copies  of  records, 
or  permission  to  examine  or  copy 
records,  directly  to  the  FOIA/PA 
Division  addressed  to:  Assistant 
Director,  FOIA/PA  Division.  OAIG  for 
Investigations,  400  Army  Navy  Drive. 
Ariington.  VA  22202-2884. 

(2)  Requests  must  identify  each  record 
sought  with  sufficient  specificity  to 
enable  the  custodian  to  locate  the  record 


with  a  reasonable  amount  of  effort. 
Requesters  should  provide  such 
information  as  where  the  record 
originated  and  by  whom,  its  subject 
matter,  its  approximate  date  or 
timeframe,  which  element  of  the  OIG  is 
likely  to  have  custodianship,  or  any 
other  similar  information  that  would 
assist  in  locating  the  record.  Requests 
must  also  contain  a  statement  regarding 
willingness  to  pay  fees. 

(3)  A  request  from  an  individual  who 
made  an  allegation  of  wrongdoing  to  the 
IG,  or  any  protected  disclosure  under 
the  "Whistleblower  Protection  Acts," 
and  who  is  seeking  the  results  of  any 
investigation  or  inquiry  conducted  into 
the  allegation,  should  identify  him/ 
herself  as  the  "WhisUeblower"  in  the 
request.  The  request  should  indicate 
whether  he/she  wishes  to  continue 
anonymity,  should  be  notarized  to  avoid 
the  risk  of  losing  the  anonymity,  and 
should  contain  a  statement  regarding 
willingness  to  pay  fees. 

(4)  A  request  for  a  personal  record  or 
investigative  record  pertaining  to  the 
individual  making  the  request,  that  is  in 
a  system  of  records  whether  nonexempt 
or  exempted  from  mandatory  release 
under  the  Privacy  Act,  must  be 
notarized  to  avoid  the  risk  of  invasion  of 
personal  privacy.  In  any  such  request, 
the  individual  may  designate  another 
individual  to  act  as  his/her 
representative  in  making  the  request 
and  in  receiving  the  records  on  his/her 
behalf;  however  the  authorization  must 
be  in  writing,  specifically  name  the 
representative  and  kinds  of  records 
authorized  to  be  provided,  and  be 
notarized  to  avoid  the  risk  of  invasion  of 
personal  privacy. 

(5)  A  request  for  a  record  that  was 
obtained  from  a  non-U.S.  Government 
source,  and  that  is  subject  to  exemption 
(b)(4)  under  the  FOIA,  will  be  released 
to  the  individual  or  firm  making  the 
request  without  further  exception,  if: 

(i)  The  individual  or  firm  is  clearly  the 
submitter  of  the  information  and/or  is 
clearly  acting  on  behalf  of  the  submitter 
in  making  the  request. 

(ii)  The  request  contains  a  statement 
from  a  company  official  or  other 
representative  of  the  submitter  clearly 
capable  of  certifying  that  the  requester 
is  acting  on  behalf  of  the  submitter  of 
the  information  in  making  the  request; 
i.e.,  a  Vice-President  certifies  on  his/her 
company  letterhead  that  XYZ  Law  Firm 
is  acting  on  behalf  of  the  company  in 
requesting  copies  of  documents 
submitted  to  the  government  by  the 
company.  A  mere  assertion  by  the 
requester  that  the  requester  is  acting  on 
behalf  of  the  submitter  in  making  the 
request  will  not  be  honored,  if  it  can  not 
be  readily  verified  through  records 
available  to  the  OIG. 


(c)  Requests  from  Government 
Officials.  (1)  Requests  from  officials  of 
State,  or  local  Governments  for  OIG 
records  will  be  considered  the  same  as 
any  other  requester,  except  where  the 
request  is  for  a  personal  record  in  a 
system  of  records  subject  to  the  Privacy 
Act.  in  which  case  the  provisions  of  DoD 
5400.11-R  (32  CFR  part  286a)  apply. 

(2)  Requests  from  members  of 
Congress,  or  their  stalls,  not  seeking 
records  on  behalf  of  a  Congressional 
Committee,  Subcommittee,  or  either 
House  sitting  as  a  whole,  will  be 
considered  the  same  as  any  other 
requester.  Requests  from  members  of 
Congress,  or  their  staffs,  made  on  behalf 
of  their  constituents  will  also  be 
considered  the  same  as  any  other 
requester. 

(3)  Requests  from  officials  of  foreign 
governments  shall  be  considered  the 
same  as  any  other  requester.  Requests 
from  officials  of  foreign  governments 
that  do  not  invoke  the  FOIA  shall  be 
referred  to  appropriate  foreign 
disclosure  channels  and  the  requester  so 
notified. 

(d)  Misdirected  Requests.  Requests 
misdirected  to  other  OIG  elements  will 
be  forwarded  promptly  to  the  FOIA/PA 
Division.  The  statutory  period  allowed 
for  response  to  a  request  misdirected  by 
the  requester  shall  not  begin  until  the 
request  is  received  in  the  FOIA/PA 
Division.  The  OIG  components  and  field 
elements  receiving  misdirected  requests 
should  advise  the  requester  that  the 
request  is  being  forwarded  to  the  office 
having  the  authority  to  act  on  and 
respond  to  the  request. 

(e)  Privileged  Release  to  Officials.  (1) 
Subject  to  DoD  5200.1-R,*  "Information 
Security  Program  Regulalion." 
applicable  to  classified  informadon. 
DoD  Directive  5400.11  (32  CFR  part 
286a),  applicable  to  personal  privacy  or 
other  applicable  law,  records  exempt 
from  release  under  appendix  B  of  this 
part  may  be  authenticated  and  released, 
without  requiring  release  to  other  FOIA 
requesters,  in  accordance  with  OIG 
rules  to  U.S.  Government  officials 
requesting  them  on  behalf  of  Federal 
governmental  bodies,  whether 
legislative,  executive,  administrative,  or 
judicial,  as  follows: 

(I)  To  a  Committee  or  Subcommittee 
of  Congress,  or  to  either  House  sitting  as 
a  whole  in  accordance  with  DoD 
Directive  5400.4.*  "Provision  of 
Infomtation  to  Congres8,"and  this  part. 


*  Copie*  DMy  be  obtaLned.  at  coit.  from  the 
National  Technical  Infoiroatlon  Senrloa,  S28S  Port 
Royal  Road.  flprtagfMd  V  A  22101. 

•  8m  footaiote  4  to  I  2SS.7(eJ. 
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(ii)  To  the  Federal  courts  whenever 
ordered  by  officers  of  the  court  as 
necessary  for  the  proper  administration 
of  justice 

(iii)  To  other  Federal  agencies  both 
executive  and  administrative  as 
determined  by  the  IG  or  the  IG's 
designee. 

(2)  On  all  such  releases,  the  officials 
receiving  records  under  the  above 
provisions  will  be  informed  in  writing 
that  the  records  are  exempt  from  public 
release  under  the  FOIA  and  are 
privileged.  The  OIG  components  will 
also  advise  the  receiving  officials  of  any 
special  handling  instructions. 

(f)  Processing  Requests.  (1)  Upon 
receipt  in  the  FOIA/PA  Division,  a 
request  for  records  will  be  assigned  a 
control  number,  logged,  and  reviewed 
for  adequacy  and  compliance  with  the 
procedures  for  submitting  requests 
outlined  in  §  295.7(b). 

(2)  If  the  request  does  not  meet  the 
adequacy  of  description  test,  contain  a 
statement  regarding  fees,  or  contain  a 
notarized  signature/authorization  or  a 
certification  of  submitter  representation, 
if  applicable;  the  request  will  be 
acknowledged  as  having  been  received 
and  the  requester  will  be  notified  of  the 
defect  and  advised  of  the  means 
necessary  to  correct  the  defect  and 
comply  with  the  procedures.  If  the 
requester  does  not  correct  the  defect 
within  the  time  allowed  (generally  30 
calendar  days)  in  the  defect  notice,  the 
following  actions  will  be  taken: 

(i)  Where  the  request  does  not  meet 
the  adequacy  of  description  test,  the 
request  will  be  administratively  closed 
and  the  requester  so  advised. 

(ii)  Where  the  request  meets  the 
adequacy  of  description  test  but  fails  to 
comply  with  the  remainmg  procedural 
requirements,  and  the  time  allowed  in 
the  defect  notice  for  compliance  by  the 
requester  has  elapsed,  the  request  will 
be  processed  to  the  extent  possible 
consistent  with  DoD  5400.7-R  (32  CFR 
part  286]  and  this  part. 

(3)  When  it  is  determined  that  a 
request  complies  with  all  applicable 
procedures,  the  necessary  search  and 
collection  of  responsive  records  will  be 
initiated  through  the  Component(8)  of 
the  OIG  likely  to  have  custodianship  of 
the  sought  records. 

(4)  Where  the  appropriate  OIG 
Component  has  determined  that  no 
record  responsive  to  the  request  exists, 
the  POC  for  the  OIG  component  will  so 
advise  the  FOIA/PA  Division  within  the 
due  date  assigned  to  the  POC.  The 
requester  will  be  notified  in  writing  by 
the  IDA,  within  10  working  days  from 
the  date  of  receipt  of  the  request,  that  no 
responsive  records  exist;  and,  of  the 
right  and  means  by  which  to  appeal  the 


no  record  response  as  an  adverse 
determination. 

(5)  When  it  is  determined  that  the 
records  sought  are  part  of  an  ongoing 
audit,  inspection,  or  investigation,  the 
requester  will  be  advised  of  such 
(subject  to  the  "Exclusions"  under  the 
FOIA  identified  in  appendix  B,  of  this 
part).  The  requester  will  be  informed  of 
the  estimated  timeframe  for  completion 
of  the  ongoing  audit,  inspection,  or 
investigation  and  asked  if  he/she  wishes 
to  withdraw  the  request  and  resubmit  it 
upon  completion  of  the  ongoing  process. 
If  the  requester  chooses  not  to  withdraw 
the  request,  the  processing  will  be 
continued  and  an  appropriate  release 
determination  will  be  made,  consistent 
with  the  statutory  provisions  of  the 
FOIA. 

(6)  When  responsive  records  have 
been  located,  the  POC  for  the  OIG 
element  having  the  records  will  forward 
the  records  to  the  FOIA/PA  Division 
with  a  recommendation  for  release  on 
SD  Form  472,  "Request  Information 
Sheet."  along  with  a  completed  DD  Form 
2086,  Record  of  Freedom  of  Information 
(FOI)  Processing  Cost."  The  records  will 
be  reviewed  and  an  initial 
determination  to  release  or  deny  will  be 
made. 

(g)  Initial  Determinations.  (1)  The 
initial  determination  of  whether  to  make 
a  record  available  upon  request  may  be 
made  only  by  the  EDAs  designated  by 
the  IG  in  this  part.  Further,  the  number 
of  IDAs  designated  by  the  IG  will  be 
limited  and  based  on  a  balance  of  the 
goals  of  centralization  of  authority  to 
promote  uniform  decisions  and 
decentralization  to  facilitate  responding 
to  each  request  within  the  time 
limitations  of  the  FOIA. 

(2)  Other  than  statutory  denials,  there 
are  six  other  reasons  for  not  complying 
with  a  request  for  a  record: 

(i)  The  request  is  transferred  to 
another  DoD  component  or  Federal 
agency. 

(ii)  The  request  is  withdrawn  by  the 
requester. 

(iii)  The  information  requested  is  not  a 
record  within  the  meaning  of  the  FOIA 
and  S  295.3(a)  of  this  part. 

(iv)  A  record  has  not  been  described 
with  sufficient  particularly  to  enable 
theso  that  OIG  to  locate  it  by  conducting 
a  reasonable  search. 

(v)  The  requester  has  failed 
unreasonably  to  comply  with  the 
procedural  requirements,  including  the 
payment  of  fees,  imposed  by  32  CFR 
part  286  and  this  part. 

(vi)  The  OIG  has  determined  through 
knowledge  of  its  files  and  reasonable 
search  efforts  that  it  neither  controls  nor 
possesses  the  requested  record. 


(3)  Initial  determinations  to  release  or 
deny  a  record  normally  will  be  made 
and  the  decision  reported  to  the 
requester  within  10  working  days, 
provided  that  the  requester  has 
complied  with  the  preliminary 
procedural  requirements. 

(4)  When  requests  are  denied  in  w  lole 
or  in  part,  the  requester  will  be  informed 
in  writing  of  the  reasons  for  the  denial, 
the  identity  of  the  official  making  the 
denial,  the  right  of  appeal  of  the 
decision,  and  the  identity  and  address  of 
the  official  to  whom  an  appeal  may  be 
made. 

(5)  The  explanation  of  the  substantive 
basis  for  a  denial  will  include  specific 
citation  of  the  statutory  exemption 
applied  under  provisions  of  the  FOIA. 
Mere  reference  to  a  classification  or  to  a 
"For  Official  Use  Only"  marking  will  not 
constitute  a  basis  for  invoking  an 
exemption.  When  the  initial  denial  is 
based  in  whole  or  in  part  on  a  security 
classification,  the  explanation  will 
include  a  summary  of  the  applicable 
criteria  for  the  classification. 

(h)  Denial  Tests.  (1)  To  deny  a 
requested  record  that  is  in  the 
possession  and  control  of  the  OIG,  it 
must  be  determined  that  the  record  is 
included  in  one  or  more  of  the  nine 
categories  of  records  exempt  from 
mandatory  disclosure  as  provided  by 
the  FOIA  and  outhned  in  chapter  111  of 
DoD  5400.7-R  (32  CFR  part  286),  and  this 
part.  No  OIG  record  may  be  otherwise 
withheld  from  the  public,  whether  in 
whole  or  in  part,  except  as  determined 
by  the  designated  IDAs  in  accordance 
with  FOIA  exemptions. 

(2)  Although  portions  of  some  records 
may  be  denied,  the  remaining 
reasonable  segregable  portions  will  be 
released  to  the  requester  when  it  can  be 
assumed  that  a  skillful  and 
knowledgeable  person  could  not 
reconstruct  the  excised  information. 
When  a  record  is  denied  in  whole,  the 
IDA  will  advise  the  requester  of  that 
determination. 

(i)  Extension  of  Time.  (1)  In  unusual 
circumstances,  responsive  records  may 
be  located  by  the  office  having 
custodianship  over  the  record,  but  the 
records  can  not  be  made  immediately 
available  to  the  FOIA/PA  Division,  or 
the  FOIA/PA  Division  can  not  make 
them  immediately  available  to  the 
requester.  The  unusual  circumstances 
justifying  the  delay  will  be  the  result  of 
the  following: 

(i)  The  requested  record  is  located  in 
whole  or  in  part  at  another  geographic 
location  than  that  of  the  FOIA/PA 
Division. 
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(ii)  The  request  requires  the  i 
and/or  evaluation  of  a  substan 
number  of  records. 

(iii)  Consultation  is  required 
other  DoD  Components  or  agci 
having  substantial  interest  in  t 
matter  to  determine  whether  tl 
requested  are  exempt  from  disi 
whole  or  in  part  under  provisic 
FOIA  and  this  Part  or  should  b 
released  as  a  matter  of  discreti 

(2)  In  any  such  event,  efforts 
made  to  negotiate  an  informal 
in  time  with  the  requester  by  tl 
PA  Division.  If  the  requester  cl 
to  agree  informally  to  an  exten 
time,  a  written  explanation  of  i 
reasons  for  delay  will  be  provi 
requester  and  the  requester  wi 
asked  to  await  a  substantive  n 
by  an  anticipated  date. 

(j)  Fee  Assessments.  (1)  Whs 
determined  that  the  fees  asscsi 
request  undergoing  final  proce 
exceed  the  limit  established  b] 
requester,  or  may  be  in  excess 
the  processing  will  be  disconti: 
the  requester  notified  so  that  h 
may  advise  of  his/her  desire  t( 
continue. 

(2)  If  a  "good  faith"  deposit  i 
required,  the  requester  will  be 
reasonable  time  (generally  30  ( 
days)  in  which  to  provide  payr 
the  requester  fails  to  provide  tl 
faith"  deposit  within  the  time  J 
the  request  will  be  closed  and 
requester  so  notified. 

(3)  In  all  other  cases,  the  req 
will  be  notified  of  any  fees  due 
time  the  requested  records  are 
to  the  requester,  and  allowed  t 
reasonable  time  (generally  30  ( 
days)  in  which  to  pay  the  fees. 

(4)  If  the  requester  fails  to  pf 
in  the  time  allowed,  a  notice  oJ 
nonpayment  will  be  placed  in  ' 
control  system  and  no  further  1 
requests  from  the  requester  wi 
honored  until  the  fees  have  bei 

(k)  Records  ofNon-U.S.  Gov 
Sources.  (1)  When  it  is  determi 
the  records  or  data  contained  ^ 
records  responsive  to  a  reques 
obtained  from  a  non-U.S.  Gove 
source  by  the  OIG,  and  the  req 
not  the  submitter  of  the  non-U, 
Government  record  nor  acting 
submitter's  representative;  anc 
further  determined  the  source  i 
submitter  may  have  a  valid  ob 
release  of  the  material,  the  sub 
will  be  promptly  notified  of  the 
and  afforded  a  reasonable  timi 
(generally  30  calendar  days)  tc 
any  objections  to  the  release. 

(2)  This  procedure  is  require 
those  FOIA  requests  for  data  r 
deemed  clearly  exempt  from  d 
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(3)  Initial  determinations  to  release  or 
deny  a  record  normally  will  be  made 
and  the  decision  reported  to  the 
requester  within  10  working  days, 
provided  that  the  requester  has 
complied  with  the  preliminary 
procedural  requirements. 

(4)  When  requests  are  denied  in  w  lole 
or  in  part,  the  requester  will  be  informed 
in  writing  of  the  reasons  for  the  denial, 
the  identity  of  the  official  making  the 
denial,  the  right  of  appeal  of  the 
decision,  and  the  identity  and  address  of 
the  official  to  whom  an  appeal  may  be 
made. 

(5}  The  explanation  of  the  substantive 
basis  for  a  denial  will  include  specific 
citation  of  the  statutory  exemption 
applied  under  provisions  of  the  FOIA. 
Mere  reference  to  a  classification  or  to  a 
"For  Official  Use  Only"  marking  will  not 
constitute  a  basis  for  invoking  an 
exemption.  When  the  initial  denial  is 
based  in  whole  or  in  part  on  a  security 
classification,  the  explanation  will 
include  a  summary  of  the  applicable 
criteria  for  the  classification. 

(h)  Denial  Tests.  (1)  To  deny  a 
requested  record  that  is  in  the 
possession  and  control  of  the  OIG,  it 
must  be  determined  that  the  record  is 
included  in  one  or  more  of  the  nine 
categories  of  records  exempt  from 
mandatory  disclosure  as  provided  by 
the  FOIA  and  outlined  in  chapter  111  of 
DoD  5400.7-R  (32  CFR  part  286),  and  this 
part.  No  OIG  record  may  be  otherwise 
withheld  from  the  public,  whether  in 
whole  or  in  part,  except  as  determined 
by  the  designated  IDAs  in  accordance 
with  FOIA  exemptions. 

(2)  Although  portions  of  some  records 
may  be  denied,  the  remaining 
reasonable  segregable  portions  will  be 
released  to  the  requester  when  it  can  be 
assumed  that  a  skillful  and 
knowledgeable  person  could  not 
reconstruct  the  excised  information. 
When  a  record  is  denied  in  whole,  the 
IDA  will  advise  the  requester  of  that 
determination. 

(i)  Extension  of  Time.  (1)  In  unusual 
circumstances,  responsive  records  may 
be  located  by  the  office  having 
custodianship  over  the  record,  but  the 
records  can  not  be  made  immediately 
available  to  the  FOIA/PA  Division,  or 
the  FOLA/PA  Division  can  not  make 
them  immediately  available  to  the 
requester.  The  unusual  circumstances 
justifying  the  delay  will  be  the  result  of 
the  following: 

(i)  The  requested  record  is  located  in 
whole  or  in  part  at  another  geographic 
location  than  that  of  the  FOIA/PA 
Division. 
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(ii)  The  request  requires  the  collection 
and/or  evaluation  of  a  substantial 
number  of  records. 

(iii)  Consultation  is  required  with 
other  DoD  Components  or  agencies 
having  substantial  interest  in  the  subject 
matter  to  determine  whether  the  records 
requested  are  exempt  from  disclosure  in 
whole  or  in  part  under  provisions  of  the 
FOIA  and  this  Part  or  should  be 
released  as  a  matter  of  discretion. 

(2)  In  any  such  event,  efforts  will  be 
made  to  negotiate  an  informal  extension 
in  time  with  the  requester  by  the  FOIA/ 
PA  Division.  If  the  requester  chooses  not 
to  agree  informally  to  an  extension  in 
time,  a  written  explanation  of  the 
reasons  for  delay  will  be  provided  to  the 
requester  and  the  requester  will  be 
asked  to  await  a  substantive  response 
by  an  anticipated  date. 

(j)  Fee  Assessments.  (1)  When  it  is 
determined  that  the  fees  assessable  to  a 
request  undergoing  final  processing  may 
exceed  the  limit  established  by  the 
requester,  or  may  be  in  excess  of  $250. 
the  processing  will  be  discontinued  and 
the  requester  notified  so  that  he/she 
may  advise  of  his/her  desire  to 
continue. 

(2]  If  a  "good  faith"  deposit  is 
required,  the  requester  will  be  allowed  a 
reasonable  time  (generally  30  calendar 
days)  in  which  to  provide  payment.  If 
the  requester  fails  to  provide  the  "good 
faith"  deposit  within  the  time  allowed, 
the  request  will  be  closed  and  the 
requester  so  notified. 

(3)  In  all  other  cases,  the  requester 
will  be  notified  of  any  fees  due  at  the 
time  the  requested  records  are  provided 
to  the  requester,  and  allowed  a 
reasonable  time  (generally  30  calendar 
days)  in  which  to  pay  the  fees. 

(4)  If  the  requester  fails  to  pay  the  fees 
in  the  time  allowed,  a  notice  of 
nonpayment  will  be  placed  in  the  formal 
control  system  and  no  further  FOIA 
requests  from  the  requester  will  be 
honored  until  the  fees  have  been  paid. 

(k)  Records  of  Non-US.  Government 
Sources.  (1)  When  it  is  determined  that 
tlie  records  or  data  contained  within  the 
records  responsive  to  a  request  were 
obtained  from  a  non-U.S.  Government 
source  by  the  OIG,  and  the  requester  is 
not  the  submitter  of  the  non-U.S. 
Government  record  nor  acting  as  the 
submitter's  representative;  and  it  is 
further  determined  the  source  or 
submitter  may  have  a  valid  objection  to 
release  of  the  material,  the  submitter 
will  be  promptly  notified  of  the  request 
and  afforded  a  reasonable  time 
(generally  30  calendar  days)  to  present 
any  objections  to  the  release. 

(2)  This  procedure  is  required  for 
those  FOIA  requests  for  data  not 
deemed  clearly  exempt  from  disclosure 


under  exemption  (b)(4).  If,  for  example, 
the  record  or  data  was  submitted  by  the 
non-U.S.  Government  source  with  the 
actual  or  presumptive  knowledge  of  the 
source,  and  established  that  it  would  be 
made  available  to  the  public  upon 
request,  there  is  no  requirement  to  notify 
the  source. 

(3)  All  objections  will  be  evaluated. 
When  a  substantial  issue  has  been 
raised,  the  OIG  may  seek  additional 
information  and  afford  the  source  and 
requester  reasonable  opportunities  to 
present  their  arguments  on  the  legal  and 
substantive  issues  involved  prior  to 
making  a  determination. 

(4)  The  OIG  will  not  ordinarily 
exercise  its  discretionary  authority  to 
release  information  clearly  meeting  the 
exemption  (b)(4)  criteria.  Further,  the 
final  decision  to  disclose  information 
not  deemed  to  clearly  meet  exemption 
(b)(4)  criteria  will  be  made  by  an  official 
equivalent  in  rank  or  greater  to  the 
official  who  would  make  the  decision  to 
withhold  that  data  under  a  FOIA  appeal. 

(5)  When  the  source  or  submitter 
advises  of  the  intent  to  seek  a 
restraining  order  or  to  take  court  action 
to  prevent  release  of  the  data,  the 
requester  will  be  notified  and  action  will 
not  be  taken  on  the  request  until  after 
the  outcome  of  the  court  action  is 
known.  Then  the  requester  brings  court 
action  to  compel  disclosure,  the  source 
shall  be  promptly  notified  of  this  action. 

(6)  These  procedures  also  apply  to 
any  non-U.S.  Government  record  in  the 
possession  and  control  of  the  OIG  from 
multi-national  organizations.such  as  the 
North  Atiantic  Treaty  Organization 
(NATO)  and  the  North  American 
Aerospace  Defense  Command 
(NORAD).  or  foreign  governments. 
Coordination  of  such  FOIA  requests 
with  foreign  governments  will  be  made 
through  the  Department  of  State  by  the 
FOIA/PA  Division. 

(1)  Coordination  with  Department  of 
Justice.  (1)  Where  the  custodian  of  an 
OIG  element  determines  that  records 
responsive  to  a  FOIA  request  are 
pertinent  to  pending  or  potential 
litigation  involving  the  United  States. 
the  FOIA/PA  POC  for  die  element  shall 
promptiy  notify  the  FOIA/PA  Division 
so  that  the  necessary  coordination  can 
be  ejected  with  the  Office  of  General 
Counsel  (OGC)  representative  to  the  IG. 

(2)  The  OGC  representative  shall 
effect  all  necessary  coordination  with 
the  United  States  Attorney  and/or 
Department  of  Justice  prior  to  any 
release  of  such  records. 

(m)  Procedures  for  Appeals.  (1)  A 
requester  may  appeal  the  initial  decision 
to  deny  access  to  requested  records.  In 
writing,  to  the  designated  OIG  Appellate 
Authority.  The  requester  may  also 


appeal  a  no  record  determination,  any 
fees  assessed  and  the  denial  of  a 
request  for  waiver/reduction  of  fees.  Ail 
such  appeals  should  be  made  no  later 
t!ian  60  calendar  days  after  the  date  of 
initial  denial  letter  or  letter  of 
advisement  regarding  fees. 

(2)  All  appeals  should  provide 
sufficient  information  and  justiHcaUon 
upon  which  a  determination  may  be 
made  by  the  Appellate  Authority  as  to 
whether  to  grant  or  deny  the  appeal;  or, 
in  the  event  of  a  "no  record 
determination."  sufficient  information 
and/or  justification  upon  which 
additional  record  searches  may  be 
based.  A  copy  of  the  initial  request  and 
initial  denial,  and  "no  record"  or  fee 
advisement  letter  should  be  included. 

(3)  The  FOIA/PA  Division  administers 
the  appeals  for  the  Appellate  Authority. 
All  appeals  should  be  addressed  to  the 
Assistant  Director.  FOIA/PA  Division. 
OAIG  for  Investigations,  400  Army  Navy 
Drive.  Arlington.  VA  22202-2884. 

(4)  Upon  receipt  in  the  FOIA/PA 
Division,  the  appeal  will  be  assigned  a 
control  number,  logged,  and  prepared 
for  provision  to  the  Appellate  Authority 
for  a  final  determination.  Receipt  will  be 
Acknowledge  in  writing  within  10 
working  days  and  the  requester  advised 
of  any  additional  time  needed  due  to  the 
unusual  circumstances  described  in 

S  295.7(i)  of  this  part 

(5)  If  additional  time  is  required,  the 
final  decision  may  be  delayed  for  the 
number  of  working  days  (not  to  exceed 
10)  that  were  not  used  as  additional  time 
for  responding  to  the  initial  request.  If 
no  additional  time  is  required,  the 
requester  will  be  advised  in  writing  of 
the  final  decision  within  20  working 
days. 

(6)  If  the  appeal  is  approved  in  part  or 
in  whole,  or  responsive  records  located 
upon  additional  search,  the  requester 
will  be  informed  and  promptly  provided 
any  records  determined  to  be  reieasable. 

(7)  If  "no  records"  can  be  located  in 
response  to  the  appeal,  the  requester 
will  be  informed  that  no  records  were 
located,  of  the  identify  of  the  official 
making  the  final  determination,  and  of 
the  right  to  judicial  review. 

(8)  If  the  appeal  of  the  initial  denial  of 
responsive  records  is  denied  in  part  or 
in  whole,  the  requester  will  be  advised 
of  the  apphcable  statutory  exemption  or 
exemptions  invoked  under  the  provision 
of  the  FOIA  for  the  denial,  the  identity 
of  the  official  making  the  final 
determination,  that  meaningful  portions 
of  any  denied  records  were  not 
reasonably  segregable,  and  of  the  right 
to  judicial  review. 

(9)  When  the  final  refusal  is  based  in 
whole  or  in  part  on  a  security 
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classification,  the  explanation  shall 
include  a  determination  that  the  record 
meets  the  cited  criteria  and  rationale  of 
the  governing  Executive  Order,  and  that 
this  detemiination  is  based  on  a 
declassiflcatior  review,  with  an 
explanation  of  how  that  review 
conrirmed  the  continuity  validity  of  the 
security  classification. 

(10)  Final  refusal  involving  issues  not 
previously  resolved  or  that  the  OIG 
knows  to  be  inconsistent  with  rulings  oi 
other  DoD  Components  ordinarily  will 
not  be  made  before  consultation  with 
the  Assistant  General  Counsel  (Fiscal 
and  Inspector  General),  OGC,  DoD. 

(11)  Tentative  decisions  to  deny 
records  that  raise  new  or  significant 
legal  issues  of  potential  significance  to 
other  agencies  of  the  Government  shall 
be  provided  to  the  Department  of 
Justice,  ATTN:  Office  of  Legal  Policy, 
Office  of  Information  and  Policy, 
Washington,  DC  20530  after 
coordination  with  the  Assistant  General 
Counsel  (Fiscal  and  Inspector  General), 
OGC.  DoD. 

§  295.8    Annual  report 

The  FOLA  Annual  Report,  assigned 
Report  Control  System  DD-PA  (A)  1365, 
will  be  prepared  by  the  FOIA/PA 
Division  for  the  preceding  calendar  year 
and  submitted  to  the  Assistant 
Secretary  of  Defense  (PA)  on  or  before 
February  1  of  each  year.  The  report  will 
be  compiled  and  formatted  in 
accordance  with  chapter  VII,  DoD 
5400.7-R  (32  CFR  part  286). 

§  295.9    Organization  and  mission. 

(a)  The  organization  of  the  OIG 
includes  the  Headquarters  located  in 
Arlington.  Virginia,  consisting  of  the 
Inspector  General,  Deputy  Inspector 
General,  the  Offices  of  the  Assistant 
Inspector  (AIG)  for  Analysis  and 
Followup.  the  AIG  for  Audit  Pobcy  and 
Oversight,  the  AIG  for  Auditing  with  its 
subordinate  field  elements  located 
throughout  the  Continental  United 
States  (CONUS),  the  AIG  for 
Investigations  with  its  field  elements 
located  throughout  the  CONUS  and 
Europe,  the  AIG  for  Administration  and 
Information  Management,  the  AIG  for 
Departmental  Inquiries,  the  AIG  for 
Inspections,  and  the  Director,  IG 
Regional  Office-Europe  (IGROE)  located 
in  Wiesbaden.  Germany.  The  IGROE 
has  representatives  assigned  from  the 
Offices  of  the  AIG  for  Investigations,  the 
AIG  for  Inspections,  the  AIG  for 
Auditing  and  the  AIG  for  Departmental 
Inquiries,  who  fulfill  the  missions  of 
their  respective  components. 

(b)  The  "Organization  and  Staff 
Listing"  (Inspector  General,  Defense  List 


(IGDL)  1400.7):"  provides  organization 
charts  for  the  OIG  elements  and  mailing 
addresses  of.all  OIG  operating  locations 
and  will  be  made  available  to  the  public 
upon  written  request 

(c)  As  an  independent  and  objective 
office  in  the  Department  of  Defense 
(DoD)  the  mission  of  the  of  the  OIG  is  to: 

(1)  Conduct  supervise,  monitor,  and 
initiate  audits,  inspections  and 
investigations  relating  to  programs  and 
operations  of  the  DoD. 

(2)  Provide  leadership  and 
coordination  and  recommend  policies 
for  activities  designed  to  promote 
economy,  efficiency,  and  effectiveness 
in  the  administration  of,  and  to  prevent 
and  detect  fraud  and  abuse  in,  such 
programs  and  operations. 

(3)  Provide  a  means  for  keeping  the 
Secretary  of  Defense  and  the  Congress 
fully  and  currently  informed  about 
problems  and  deficiencies  relating  to  the 
administration  of  such  programs  and 
operations  and  the  necessity  for  and 
progress  of  corrective  action. 

(4)  Further  information  regarding  the 
responsibilities  and  functions  of  the  IG 
is  encompassed  in  Public  Law  95-452, 
the  "Inspector  General  Act  of  1978,"  as 
amended  and  32  CFR  part  373. 

Appendix  A  to  Part  295 — For  O^dal  Um 
Only  (FOUO) 

/.  General  Provisions 

A.  General.  Information  that  has  not  been 
given  a  security  classification  pursuant  to  the 
criteria  of  an  Executive  Order,  but  which  may 
be  withheld  from  the  pubhc  for  one  or  more 
of  the  reasons  cited  in  FOIA  exemptions 
(b](2]  through  (b)(9]  shall  be  considered  as 
being  for  o^iclal  use  only.  No  other  material 
shall  be  considered  or  marked  "For  Official 
Use  Only"  (FOUO).  and  FOUO  is  not 
authorized  as  an  anemic  form  of 
classification  to  protect  national  security 
interests. 

B.  Prior  FOUO  ApplicaUoo.  The  prior 
application  of  FOUO  markings  is  not  a 
conclusive  basis  for  withholding  a  record  that 
is  requested  under  the  FOIA.  when  such  a 
record  is  requested,  the  information  in  it  shall 
be  evaluated  to  determine  whether,  under 
current  circumstances.  FOIA  exemptions 
apply  in  withholding  the  record  or  portions  of 
it.  If  any  exemption  or  exemptions  apply  or 
applies,  it  may  nonetheless  be  released  when 
it  is  determined  that  no  governmental  interest 
will  be  jeopardized  by  its  release. 

C.  Historical  Papers.  Records  such  as 
notes,  working  papers,  and  drafts  retained  as 
historical  evidence  of  actions  enjoy  no 
special  status  apart  from  the  exemptions 
under  the  FOIA. 

D.  Time  to  Mark  Records.  The  marking  of 
records  at  the  Ume  of  their  creation  provides 
notice  of  FOUO  content  and  fadiitatet 
review  when  a  record  is  requested  under  the 
FOIA.  Records  requested  under  the  FOLA 
that  do  not  bear  such  markings,  shall  not  be 


assumed  to  be  releasable  without 
examination  for  the  presence  of  information 
that  requires  continued  protection  and 
qualiHes  as  exempt  from  public  release. 

E.  Distribution  Statement.  Information  in  a 
technical  document  that  requires  a 
distribution  statement  pursuant  to  DoD 
Directive  5230.24.'  "Distribution  Statements 
on  Technical  Documents",  shall  bear  that 
statement  and  may  be  marked  FOUO,  as 
appropriate. 

//.  Markings 

A.  Location  of  Markings:  (1)  An 
unclassified  document  containing  FOUO 
information  shall  be  marked  "For  Official  U8«s 
Only"  at  the  bottom  on  the'outside  of  the 
front  cover  (if  any),  on  each  page  continuing 
FOUO  information,  and  on  the  outside  of  the 
back  cover  (if  any). 

(2)  Within  a  classified  document  an 
individual  page  that  contains  both  FOUO  and 
classified  information  shall  be  marked  at  the 
top  and  bottom  with  Ihe  highest  security 
classification  of  information  appearing  on  the 
page. 

(3)  within  a  classified  document,  an 
individual  page  that  contains  FOUO 
information  but  no  classified  information 
shall  be  marked  "Tor  Official  Use  Only"  at 
the  bottom  of  the  page. 

(4)  Other  records,  such  as.  photographs, 
films,  tapes,  or  slides,  shall  be  marked  'Tor 
Official  Use  Only"  or  "FOUO"  in  a  manner 
that  ensures  that  a  redpient  or  viewer  Is 
aware  of  the  status  of  the  information 
therein. 

(5)  The  FOUO  material  transmitted  outside 
the  Department  of  Defense  requires 
application  of  an  expanded  marking  to 
explain  the  significance  of  the  FOUO 
marking.  This  may  be  accomplished  by  typing 
or  stamping  the  following  statement  on  the 
record  prior  to  transfer 

This  document  contains  information  EXEMPT 
FROM  MANDATORY  DISCLOSURE  under 
the  FOIA.  Exemptions  •  •  •  •  *  apply 

///.  Dissemination  and  Transmission 

A.  Release  and  Transmission  Procedures. 
Until  FOUO  status  is  terminated,  the  release 
and  transmission  instructions  that  follow 
apply: 

(1)  The  FOUO  information  may  be 
disseminated  within  DoD  Components  and 
between  officials  of  DoD  Components  and 
DoD  contractors,  consultants,  and  grantees  to 
conduct  official  buciness  for  the  Department 
of  Defense.  Recipients  shall  be  made  aware 
of  the  status  of  such  Information,  and 
transmission  shall  be  by  means  that  preclude 
unauthorized  public  disclosure.  Transmittal 
documents  shall  call  attention  to  the  presence 
of  FOUO  attachments. 

(2)  The  DoD  holders  of  FOUO  information 
are  authorized  to  convey  such  information  to 
officials  in  other  departments  and  agendas  of 
the  executive  and  judidal  branches  fulfill  a 
Government  function,  except  to  the  extent 
prohibited  by  the  Privacy  Act.  Records  thus 
transmitted  shall  be  marked  "For  Offidal  Use 


*  See  foolaote  1  to  I  29S.5(U 
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Only",  and  the  recipient  shall  be  a 
the  information  has  been  exempte 
public  disclosure,  pursuant  to  the  i 
that  special  handling  instructions 
not  apply. 

(3)  Release  of  FOUO  informatio 
Members  of  Congress  is  governed 
Directive  5400.4.'  "Provision  of  Inl 
to  Congress".  Release  to  the  GAO 
governed  by  DoD  Directive  7650.1 
Accounting  Office  Access  to  Reco 
Records  released  to  the  Congress 
should  be  reviewed  to  determine  \ 
information  warrants  FOUO  statu 
prior  FOUO  markings  shall  be  ren 
effaced.  If  withholding  criteria  arc 
records  shall  be  marked  FOUO  ar 
recipient  provided  an  explanation 
exemption  and  marking.  Altemati 
recipient  may  be  requested,  witha 
the  record,  to  protect  against  its  p 
disclosure  for  reasons  that  are  ex| 

B.  Transporting  FOUO  informal 
Records  containing  FOUO  infonn 
be  transported  in  a  manner  that  p 
disclosure  of  the  contents.  When  i 
commingled  with  classified  Infom 
FOUO  information  may  be  sent  vi 
mail  or  parcel  post.  Bulky  shipmei 
distributions  of  FOUO  Directives 
materials,  that  otherwise  qualify  i 
rpgulations  may  be  sent  by  fourth 

C.  Electrically  Transmitted  Meg 
part  of  electrically  transmitted  tm 
containing  FOUO  information  sha 
marked  appropriately.  Unclassifie 
containing  FOUO  information  she 
the  abbreviated  "FOUO"  before  t 
beginning  of  the  text.  Such  messai 
transmitted  in  accordance  with 
communications  security  procedu 
121  (United  States  Supplement  1) 
information. 

IV.  Safeguarding  FOUO  In  format. 

A.  During  Duty  Hours.  During  n 
working  hours,  records  determine 
FOUO  shall  be  placed  in  an  out-o 
location  if  the  work  area  is  acces! 
governmental  personnel. 

B.  During  Non-duty  Hours,  At  ll 
business.  FOUO  records  shall  be 
to  preclude  unauthorized  access, 
material  with  other  unclassified  r 
unlocked  files  or  desks,  etc,  is  ad 
when  normal  US,  Government  or 
government-contractor  internal  bi 
security  is  provided  during  nondu 
When  such  internal  security  conti 
exercised,  locked  buildings  or  roo 
normally  provide  adequate  after-l 
protection.  If  such  protection  is  ni 
considered  adequate,  FOUO  matt 
stored  in  lucked  receptacles  such 
cabinets,  desks,  or  bookcases,  FC 
that  are  subject  to  the  provisions 
Law  86-36.  National  Security  Age 
shall  meet  the  safeguards  outliner 
group  of  records, 

V.  Termination,  Disposal  and  Un 
Disclosures 

A.  Termination.  The  originator 
competent  authority,  e.g.,  initial  d 

*  See  footnote  1  to  section  !£.  of  thi 

*  See  footnote  1  to  section  I.E.  of  thi 
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assumed  to  be  releasable  without 
examination  for  the  presence  of  information 
that  requires  continued  protection  and 
qualifies  as  exempt  fix>m  public  release. 

E.  Distribution  Statement.  Information  in  a 
technical  document  that  requires  a 
distribution  statement  pursuant  to  DoD 
Directive  5230.24. '  "Distribution  Statements 
on  Technical  Documents",  shall  bear  that 
statement  and  may  be  marked  FOUO,  as 
appropriate. 

//.  Markings 

A.  Location  of  Markings:  (1)  An 
unclassified  document  containing  FOUO 
information  shall  be  marked  "For  OfHcial  usd 
Only"  at  the  bottom  on  the'outside  of  the 
front  cover  (If  any),  on  each  page  continuing 
FOUO  information,  and  on  the  outside  of  the 
back  cover  (if  any). 

(2)  Within  a  classified  document  an 
individual  page  that  contains  both  FOUO  and 
classiFied  information  shall  be  marked  at  the 
top  and  bottom  with  Xhe  highest  security 
classification  of  information  appearing  on  the 
page. 

(3)  within  a  classified  document,  an 
individual  page  that  contains  FOUO 
information  but  no  classined  information 
shall  be  marked  'Tor  Official  Use  Only"  at 
the  bottom  of  the  page. 

(4)  Other  records,  such  as,  photographs, 
films,  tapes,  or  slides,  shall  be  marked  'Tor 
Official  Use  Only"  or  "FOUO"  in  a  manner 
that  ensures  that  a  recipient  or  viewer  Is 
aware  of  the  status  of  the  information 
therein. 

(5)  The  FOUO  material  transmitted  outside 
the  Department  of  Defense  requires 
application  of  an  expanded  marking  to 
explain  the  significance  of  the  FOUO 
marking.  This  may  be  accomplished  by  typing 
or  stamping  the  following  statement  on  the 
record  prior  to  transfer 

This  document  contains  information  EXEMPT 
FROM  MANDATORY  DISCLOSURE  under 
the  FOIA.  Exemptions  •  •  •  •  •  apply 

///.  Dissemination  and  Transmission 

A.  Release  and  Transmission  Procedures. 
Until  FOUO  status  is  terminated,  the  release 
and  transmission  instructions  that  follow 
apply: 

(1)  The  FOUO  information  may  be 
dissenunated  within  DoD  Comporients  and 
between  officials  of  DoD  Components  and 
DoD  contractors,  consultants,  and  grantees  to 
conduct  official  buEiness  for  the  Department 
of  Defense.  Recipients  shall  be  made  aware 
of  the  status  of  such  information,  and 
transmission  shall  be  by  means  that  preclude 
unauthorized  public  disclosure.  Transmittal 
documents  shall  call  attention  to  the  presence 
of  FOUO  attachments. 

(2)  The  DoD  holders  of  FOUO  information 
are  authorized  lo  convey  such  information  to 
officials  in  other  departments  and  agencies  of 
the  executive  and  jtkdicial  branches  fulfill  a 
Government  function,  except  to  the  extent 
prohibited  by  the  Privacy  Act.  Records  thus 
transmitted  shall  be  marked  "For  Official  Use 


Only",  and  the  recipient  shall  be  advised  that 
the  information  has  been  exempted  from 
public  disclosure,  pursuant  to  the  FOIA.  and 
that  special  handling  instructions  do  or  do 
not  apply. 

(3)  Release  of  FOUO  information  to 
Members  of  Congress  is  governed  by  DoD 
Directive  5400.4,'  "Provision  of  Information 
to  Congress".  Release  to  the  GAO  is 
governed  by  DoD  Directive  7650.1,*  "General 
Accounting  Office  Access  to  Records". 
Records  released  to  the  Congress  or  GAO 
should  be  reviewed  to  determine  whether  the 
information  warrants  FOUO  status.  If  not, 
prior  FOUO  markings  shall  be  removed  or 
effaced.  If  withholding  criteria  are  met,  the 
records  shall  be  marked  FOUO  and  the 
recipient  provided  an  explanation  for  such 
exemption  and  marking.  Alternatively,  the 
recipient  may  be  requested,  without  marking 
the  record,  to  protect  against  its  public 
disclosure  for  reasons  that  are  explained. 

B.  Transporting  FOUO  information. 
Records  containing  FOUO  information  shall 
be  transported  in  a  manner  that  precludes 
disclosure  of  the  contents.  When  not 
commingled  with  classified  information, 
FOUO  information  may  be  sent  via  first-class 
mail  or  parcel  post.  Bulky  shipments,  such  as 
distributions  of  FOUO  Directives  or  testing 
materials,  that  otherwise  qualify  under  postal 
rrgulations  may  be  sent  by  fourth-class  mail. 

C.  Electrically  Transmitted  Messages.  Each 
part  of  electrically  transmitted  messages 
containing  FOUO  information  shall  be 
marked  appropriately.  Unclassified  messages 
containing  FOUO  Information  shall  contain 
the  abbreviated  "FOUO"  before  the 
beginning  of  the  text  Such  messages  shall  be 
transmitted  in  accordance  with 
communications  security  procedures  in  ACP- 
121  (United  States  Supplement  1)  for  FOUO 
information. 

IV.  Safeguarding  FOUO  Information 

A.  During  Duty  Hours.  During  normal 
working  hours,  records  determined  to  be 
FOUO  shall  be  placed  in  an  out-of-sight 
location  if  the  work  area  is  accessible  to  non- 
governmental personnel. 

B.  During  Non-duty  Hours.  At  the  close  of 
business,  FOUO  records  shall  be  stored  so  as 
to  preclude  unauthorized  access.  Filing  such 
material  with  other  unclassified  records  in 
unlocked  files  or  desks,  etc.,  is  adequate 
when  norma!  U.S.  Government  or 
government-contractor  internal  building 
security  is  provided  during  nonduty  hours. 
When  such  internal  security  control  is  not 
exercised,  locked  buildings  or  rooms 
normally  provide  adequate  after-hours 
protection.  If  such  protection  is  not 
considered  adequate,  FOUO  material  shall  be 
stored  in  locked  receptacles  such  as  file 
cabinets,  desks,  or  bookcases.  FOUO  records 
that  are  subject  to  the  provisions  of  Public 
Law  Bd-36,  National  Security  Agency  Act 
shall  meet  the  safeguards  outlined  for  thai 
group  of  records. 

V.  Termination,  Disposal  and  Unauthorized 
Disclosures 

A.  Termination.  The  originator  or  other 
competent  authority,  e.g.,  initial  denial  and 


appellate  authorities,  shall  terminate  "For 
Official  Use  Only"  markings  or  status  when 
circumstances  indicate  that  the  information 
no  longer  requires  protection  from  public 
disclosure.  When  FOUO  status  is  terminated, 
all  known  holders  shall  be  notified,  to  the 
extent  practical.  Upon  notification,  holders 
shall  efface  or  remove  the  "For  Official  Use 
Only"  makings,  but  records  in  file  or  storage 
need  not  be  retrieved  solely  for  that  purpose. 

B.  Disposal.  (1)  Nonrecord  copies  of  FOUO 
materials  may  be  destroyed  by  tearing  each 
copy  into  pieces  to  preclude  reconstructing, 
and  placing  them  in  regular  trash  containers. 
When  local  circumstances  or  experience 
Indicates  that  this  destruction  method  is  not 
sufficiently  protective  of  FOUO  information, 
local  authorities  may  direct  other  methods 
but  give  due  consideration  to  the  additional 
expense  balanced  against  the  degree  of 
sensitivity  of  the  type  of  FOUO  information 
contained  in  the  records. 

(2)  Record  copies  of  FOUO  documents 
shall  be  disposed  of  in  accordance  with  the 
disposal  standards  established  under  44 
U.S.C.  chapter  33,  as  implemented  by 
Inspector  General  Defense  Manual  (IGDM) 
5015.2.*  "Records  Management  Program". 

C.  Unauthorized  Disclosure.  The 
unauthorized  disclosure  of  FOUO  records 
does  not  constitute  as  unauthorized 
disclosure  of  DoD  information  classified  for 
security  purposes.  Appropriate 
administrative  action  shall  be  taken, 
however,  to  fix  responsibility  for 
unauthorized  disclosure  whenever  feasible, 
and  appropriate  disciphnary  action  shall  be 
taken  against  those  responsible. 
Unauthorized  disclosure  of  FOUO 
information  that  is  protected  by  the  Privacy 
Act  may  also  result  in  civil  and  criminal 
sanctions  against  responsible  persons.  The 
DoD  Component  that  originated  the  FOUO 
information  shall  be  Informed  of  its 
unauthorized  disclosure. 

Appendix  B  to  Part  295 — Exemptions 

/.  General 

The  exemptions  listed  apply  to  categories 
of  records  that  may  be  withheld  in  whole  or 
in  part  from  public  disclosure,  unless 
otherwise  prescribed  by  law.  A  discretionary 
release  (see  also  S  295.S(e]  of  this  part]  to  one 
requester  may  preclude  the  withholding  of 
the  same  record  under  a  FOIA  exemption  if 
the  record  is  subsequently  requested  by 
someone  else.  In  applying  the  exemptions, 
the  identity  of  the  requester  and  the  purpose 
for  which  the  record  is  sought  are  irrelevant 
with  the  exception  that  an  exemption  may 
not  be  invoked  where  the  particular  interest 
to  be  protected  is  the  requester's  interest.  The 
examples  provided  of  the  types  of  records 
that  may  be  exempted  from  release  are  not  at 
all  inclusive. 

//.  FOIA  Exemptions 

A.  Exemption  (b)(1).  Those  properiy  and 
currently  classified  in  the  interest  of  national 
defense  or  foreign  policy,  as  specifically 
authorized  under  the  criteria  established  by 


executive  order  and  implemented  by 
regulations,  such  as  DoD  5200.1-R  ■  (32  CFR 
part  159a),  "Information  Security  Program 
Regulation".  Although  material  is  not 
classified  at  the  time  of  the  FOIA  request  a 
classification  review  may  be  undertaken  to 
determine  whether  the  information  should  l>e 
classified.  The  procedures  in  DoD  5200.1-R, 
section  2-204f  apply.  In  addition,  this 
exemption  shall  be  invoked  when  the 
following  situations  are  apparent: 

(1)  The  fact  of  the  existence  or 
nonexistence  of  a  record  would  itself  reveal 
classified  information.  In  this  situation,  the 
OIG  shall  neither  confirm  nor  deny  the 
existence  or  nonexistence  of  the  record  being 
requested.  A  "refusal  to  confirm  or  deny" 
response  will  be  used  consistently,  not  only 
when  a  record  exists,  but  also  when  a  record 
does  not  exist  Otherwise,  the  pattern  of 
using  a  "no  record"  response  when  a  record 
does  not  exist  will  itself  disclose  national 
security  information. 

(2)  information  that  concerns  one  or  more 
of  the  classification  categories  established  by 
executive  order  and  DoD  5200.1-R  [32  CFR 
part  159a)  shall  be  classified  if  its 
unauthorized  disclosure,  either  by  itself  or  in 
the  context  of  other  information,  reasonably 
could  be  expected  to  cause  damage  to  the 
national  security. 

B.  Exemption  (b)(2).  Those  related  solely  to 
the  internal  personnel  rules  and  practices  of 
DoD  or  the  OIG.  This  exemption  has  two 
profiles,  high  (b](2]  and  low  (b)(2). 

(1)  Records  qualifying  under  high  [b)(2)  are 
those  containing  or  constituting  statutes, 
rules,  regulations,  orders,  manuals,  directives, 
and  instructions  the  release  of  which  would 
allow  circumvention  of  these  records,  thereby 
substantially  hindering  the  effective 
performance  of  a  significant  function  of  the 
DoD  or  OIG.  Examples  include: 

(a)  Those  operating  rules,  guidelines,  and 
manuals,  for  DoD  and  OIG  investigators, 
inspectors,  auditors,  or  examiners  that  must 
remain  privileged  in  order  for  the  OIG  to 
fulfill  a  legal  requirement 

(b)  Personnel  and  other  administrative 
matters,  such  as  examination  questions  and 
answers  used  in  training  courses  or  in  the 
determination  of  the  qualification  of 
candidates  for  employment  entrance  on  duty, 
advancement  or  promotion. 

(c)  Computer  software  meeting  the 
standards  of  t  295.3(c)  of  this  part  the 
release  of  which  would  allow  circumvention 
of  a  statute  or  DoD  rules,  regulations,  orders, 
manuals,  directives,  or  instructions.  In  this 
situation,  the  use  of  the  software  must  be 
closely  examined  to  ensure  a  circumvention 
possibility  exists. 

(2)  Records  qualifying  under  the  low  (b)(2) 
profile  are  those  that  are  trivial  and 
housekeeping  in  nature  for  which  there  is  no 
legitimate  public  interest  or  benefit  to  be 
gained  by  release,  and  it  would  constitute  an 
administrative  burden  to  process  the  request 
in  order  to  disclose  the  records.  Examples 
include:  rules  of  personnel's  use  of  parking 
facilities  or  regulation  of  lunch  hours. 


■  Copie*  may  be  obtained,  at  cost,  from  the 
National  Tectmlcal  information  Service.  S28S  Port 
Royal  Road.  Sprii^fiaidL  VA  221M. 


*  See  footnote  1  lo  tection  !£.  of  this  appendix. 

*  See  footnote  1  to  tection  I.E.  of  this  appendix. 


*  Copies  may  l>e  obtained,  if  needed,  from  the 
Information  and  Operation!  Support  Directorate, 
Publicationi  Management  Brancti.  room  420.  400 
Army  Navy  Drive.  Arlington.  VA  22202-28M. 


■  Copies  may  be  obtained,  at  coat,  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springneld.  VA  22181. 
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statements  of  policy  as  to  sick  leave,  and 
trivial  administrative  data  such  as  file 
numbers,  mall  routing  stamps,  initials,  data 
processing  notations,  brief  references  to 
previous  communications,  and  other  like 
administrative  markings. 

C.  Exemption  |b)(3).  Those  concerning 
matters  that  a  statute  specifically  exempts 
from  disclosure  by  terms  that  pennit  no 
discretion  on  the  issue,  or  in  accordance  with 
criteria  established  by  that  statute  for 
withholding  or  referring  to  particular  types  of 
matters  to  be  withheld.  Examples  of  statutes 
are: 

(1)  National  Security  Agency  Act 
information  exemption.  Public  Law  66-36. 
section  6. 

(2)  Patent  Secrecy.  35  U.S.C.  181-188.  Any 
records  containing  information  relating  to 
inventions  that  are  the  subject  of  patent 
applications  on  which  Patent  Secrecy  Orders 
have  been  issued. 

(3)  Restricted  Data  and  Formerly  Restricted 
Data.  42  U.S.C  2162. 

(4)  Communication  intelligence.  18  U.S.C. 
798. 

(5)  Authority  to  Withhold  from  Public 
Disclosure  Certain  Technical  Data,  10  U.S.C. 
130.  and  32  CFR  part  25a 

(6)  Confidentiality  of  Medical  Quality 
Records:  Qualified  Immunity  Participants,  10 
U.S.C.  1102. 

[7]  Physical  Protection  of  Special  Nuclear 
Material:  Limitation  on  Dissemination  of 
Unclassified  Information.  10  U.S.C.  128. 

(8)  Protection  of  Intelligence  Sources  and 
Methods.  50  U.S.C.  403(d)(3). 
■  D.  Exemption  (b)(4):  Those  containing  trade 
secrets  or  commercial  or  financial 
information  that  the  OIG  receives  from  a 
person  or  organization  outside  the 
Government  with  the  understanding  that  the 
information  or  record  will  be  retained  on  a 
privileged  or  confidential  basis  in  accordance 
with  the  customary  handling  of  such  records. 
Records  within  the  exemption  must  contain 
trade  secrets,  or  commercial  or  financial 
records,  the  disclosure  of  which  is  likely  to 
cause  substantial  harm  to  the  competitive 
position  of  the  source  providi.ng  the 
information:  impair  the  Government's  ability 
to  obtain  necessary  information  in  the  future: 
or  impair  some  other  legitimate  Government 
interest.  Examples  include: 

(1)  Commercial  or  financial  information 
received  in  confidence  in  connection  with 
loans,  bids,  contracts,  or  pro|K>sais.  as  well 
as  other  information  received  in  confidence 
or  privileged,  such  as  trade  secrets, 
inventions,  discoveries,  or  other  proprietary 
data.  See  also  32  CFR  part  286h,  "Release  of 
Acquisition-Related  Information". 

(2)  Statistical  data  and  commercial  or 
financial  information  concerning  contract 
performance,  income,  profits,  losses,  and 
expenditures,  if  offered  and  received  in 
confidence  from  a  contractor  or  potential 
contractor. 

(3)  Personal  statements  given  in  the  course 
of  inspections,  investigations,  or  audits,  when 
such  stalements  are  received  in  confidence 
from  the  individual  and  retained  in 
confidence  because  they  reveal  trade  secrets 
or  commercial  or  financial  information 
nonnally  c^wsidered  confidential  or 
privileged. 


(4)  Financial  data  provided  in  confidence 
by  private  employers  in  connection  with 
locality  wage  surveys  that  are  used  to  fix  and 
adjust  pay  schedules  applicable  to  the 
prevailing  wage  rate  of  employees  within  the 
Department  of  Defense. 

(5)  Scientific  and  manufacturing  processes 
or  developments  concerning  technical  or 
scientific  data  or  other  information  submitted 
with  an  application  for  a  research  grant,  or 
with  a  report  while  research  is  in  progress. 

(6)  Technical  or  scientific  data  developed 
by  a  contractor  or  subcontractor  exclusively 
at  private  expense,  and  technical  or  scientific 
data  developed  in  part  with  federal  funds  and 
in  part  at  private  expense,  wherein  the 
contractor  or  subcontractor  has  retained 
legitimate  proprietary  interest  in  such  data  in 
accordance  with  title  10.  U.S.C.  2320-2321 
and  DoD  Federal  Acquisition  Regulation 
Supplement  (DEARS),  subpart  27.4  (see 
section  C.(5)  of  this  appendix). 

(7)  Computer  software  meeting  the 
conditions  of  S  295.3(c),  which  is  copyrighted 
under  the  Copyright  Act  of  1976  (17  U.S.C. 
106).  the  disclosure  of  which  would  have  an 
adverse  impact  on  the  potential  market  value 
of  a  copyrighted  work. 

E.  Exemption  (b)(5).  Except  as  provided  in 
subsections  (2)  through  (5).  below,  internal 
advice,  recommendations,  and  subjective 
evaluations,  as  contrasted  with  factual 
matters,  that  are  reflected  in  records 
pertaining  to  the  decision-making  process  of 
an  agency,  whether  within  or  among  agencies 
(as  defined  in  5  U.S.C.  552(e)).  DoD 
Components  or  OIG  components.  Also 
exempted  are  records  pertaining  to  attorney- 
client  privilege  and  the  attorney  work- 
product  privilege. 

(1)  Examples  include: 

(a)  The  nonfactual  portions  of  staff  papers, 
to  include  after  action-reports  and  situation 
reports  containing  staff  evaluations,  advice, 
opinions,  or  suggestions. 

(b)  Advice,  suggestions,  or  evaluations 
prepared  on  behalf  of  the  Department  of 
Defense  by  individual  consultants  or  by 
boards,  committees,  councils,  groups,  panels, 
conferences,  commissiorts.  task  forces,  or 
other  similar  groups  that  are  formed  for  the 
purpose  of  obtaining  advice  and 
recommendations. 

(c)  Those  non-factual  portions  or 
evaluations  by  DoD  or  OIG  Components 
personnel  of  contractors  and  their  products. 

(d)  information  of  a  speculative,  tentative, 
or  evaluative  nature  of  such  matters  as 
proposed  plans  to  procure,  lease  or  otherwise 
acquire  and  dispose  of  materials,  real  estate, 
facilities  or  functions,  when  such  information 
would  provide  undue  or  unfair  competitive 
advantage  to  private  personal  interests  or 
would  impede  legitimate  Government 
functions. 

(e)  Trade  secret  or  other  confidential 
research  development,  or  commercial 
information  owned  by  the  Government, 
where  premature  release  is  likely  to  affect  the 
Government's  negotiating  position  or  other 
commercial  interests. 

(f)  Records  that  are  exchanged  among 
agency  personnel  within  and  among  DoD 
Components  or  agencies  as  part  of  the 
preparation  for  anticipated  administrative 
proceeding  by  an  agency  or  litigation  before 


any  Federal  state,  or  military  court,  as  well 
as  records  that  qualify  Tor  the  attorney-client 
privilege. 

(g)  Those  portions  of  official  reports  of 
inspection,  reports  of  the  Inspector  General. 
audits,  investigations,  or  surveys  pertaining 
to  safety,  security,  or  the  internal 
management,  administration,  or  operation  of 
one  or  more  DoD  Components,  when  these 
records  have  traditionally  been  treated  by 
the  courts  as  privileged  against  disclosure  in 
litigation. 

(h)  Computer  software  meeting  the 
standards  of  {  295J(c).  which  is  deliberative 
in  nature,  the  disclosure  of  which  would 
inhibit  or  chill  the  decision-making  process. 
In  this  situation,  the  use  of  software  must  be 
closely  examined  to  ensure  its  deliberative 
nature. 

(i)  Planning,  programming,  and  budgetary 
information  which  is  involved  in  the  defense 
planning  and  resource  allocation  process. 

(2)  If  any  such  intra  or  interagency  record 
or  reasonably  segregable  portion  of  such 
record  hypothetically  would  be  made 
available  routinely  through  the  "discovery 
process"  in  the  course  of  litigation  with  the 
agency,  i.e..  the  process  by  which  litigants 
obtain  information  from  each  other  that  is 
relevant  to  the  issues  in  a  trial  or  hearing, 
then  it  should  not  be  withheld  from  the 
general  public  even  though  discovery  has  not 
been  sought  in  actual  litigation.  If.  however, 
the  information  hypothetically  would  only  be 
made  available  through  the  discovery  process 
by  special  order  of  the  court  based  on  the 
particular  needs  of  a  litigant,  balanced 
against  the  interests  of  the  agency  in 
maintaining  its  confidentiality,  then  the 
record  or  document  need  not  be  made 
available  under  this  part.  Consult  with  legal 
counsel  to  determine  whether  exemption  5 
material  would  be  routinely  made  available 
through  the  discovery  process. 

(3)  Intra  or  interagency  memoranda  or 
letters  that  are  factual,  or  those  reasonably 
segregable  portions  that  are  factual,  are 
routinely  made  available  through 
"discovery."  and  shall  be  made  available  to  a 
requester,  unless  the  factual  material  is 
otherwise  exempt  from  release.  Inextricably 
intertwined  with  the  exempt  information,  so 
fragmented  as  to  be  unlnformative,  or  so 
redundant  of  information  already  available  to 
the  requester  as  to  provide  no  new 
substantive  information. 

(4)  A  direction  or  order  from  a  superior  to  a 
subordinate,  though  contained  in  an  Internal 
communication,  generally  cannot  be  withheld 
from  a  requester  if  it  constitutes  policy 
guidance  or  a  decision,  as  distinguished  from 
a  discussion  of  preliminary  matters  or  a 
request  for  information  or  advice  that  would 
compromise  the  decision-making  process. 

(5)  An  internal  communication  concerning 
a  decision  that  subsequently  has  been  made 
a  matter  of  public  record  must  be  made 
available  to  a  requester  when  the  rationale 
for  the  decision  is  expressly  adopted  or 
incorporated  by  reference  in  the  record 
containing  the  decision. 

F.  Exemption  (b)(6).  Information  in 
personnel  and  medical  files,  as  well  as 
similar  personal  information  in  other  files, 
that,  if  disclosed  to  the  requester  would  result 


Federal  Re 


in  a  clearly  unwarranted  invasion  i 
privacy.  Release  of  information  ab( 
Individual  contained  in  a  Privacy  / 
of  records  would  constitute  a  clear 
unwarranted  Invasion  of  privacy  ii 
prohibited,  and  could  subject  the  n 
civil  and  criminal  penalties. 
^  (1)  Examples  of  other  files  contai 
personal  information  similar  to  tha 
contained  in  personnel  and  medics 
include; 

(a)  Those  compiled  to  evahiate  o 
adjudicate  the  suitability  of  candid 
civilian  empkiyment  or  membershi 
Armed  Forces,  and  the  eligibility  o 
individuals  (civiHan.  military,  or  ct 
employees)  for  security  clearances 
access  to  particularly  sensitive  cla 
information. 

(b)  Files  containing  reports,  reco 
other  material  pertaining  to  person 
matters  in  which  administrative  ac 
including  disciplinary  action,  may 

(2)  Home  addresses  are  normalM 
releasable  without  the  consent  of  t 
individuals  concerned.  In  addition, 
release  of  lists  of  DoD  military  and 
personnel's  names  and  duty  addrei 
are  assigned  to  units  that  are  sensi 
routinely  deployable.  or  stationed 
territories  can  constitute  a  clearly 
unwarranted  invasion  of  personal 

(a)  Privacy  Interest.  A  privacy  in 
exist  in  personal  information  even 
information  has  been  disclosed  at 
and  time.  If  personal  information  ii 
available  from  sources  other  than  i 
Government,  ■  privacy  interest  exi 
nondisclosure.  The  fact  that  the  Fe 
Government  expended  funds  to  pn 
index  and  maintain  records  on  per 
information,  and  the  fact  that  a  rec 
invokes  FOIA  to  obtain  these  recoi 
indicates  the  information  It  not  fre 
available. 

(b)  Published  telephone  directorj 
organizational  charts,  rosters  and  i 
materials  for  personnel  assigned  tc 
are  sensitive,  routinely  deployable 
stationed  in  foreign  territories  are 
withholdable  under  this  exemptior 

(3)  This  exemption  shall  not  be  i 
attempt  to  protect  the  privacy  of  a 
person,  but  it  may  be  used  to  prote 
privacy  of  the  deceased  person's  fi 

(4)  Individuals'  personnel,  medic 
sifinilar  file  may  be  withheld  from  t 
their  designated  legal  represents  ti' 
the  extent  consistent  with  DoD  Dii 
5400.11  (32  CFR  part  286a). 

(5)  A  clearly  unwarranted  invasi 
privacy  of  the  persons  identified  in 
personnel,  medical  or  similar  recoi 
constitute  a  basis  for  deleting  thos 
reasonably  aegregable  portions  of 
record,  even  when  providing  it  to  t 
of  the  record.  When  withholding  pi 
information  from  the  subject  of  the 
legal  counsel  should  first  be  consu 

G.  Exemption  (b)(7).  Records  or 
information  compiled  for  law  enfoi 
pui poses;  i.e.,  civil,  criminal,  or  mil 
including  the  implementation  of  ex 
orders  or  regulations  issued  pursui 
This  exemption  may  be  invoked  to 
disclosure  of  documents  not  origin 
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any  Federal  state,  or  military  court,  as  well 
as  records  that  qualify  for  the  attorney-client 
privilege. 

(g)  Those  portions  of  official  reports  of 
inspection,  reports  of  the  Inspector  General, 
audits,  investigations,  or  surveys  pertaining 
to  safety,  security,  or  the  internal 
management  administration,  or  operation  of 
one  or  more  DoO  Components,  when  these 
records  have  traditionally  been  treated  by 
the  courts  as  privileged  against  disclosure  in 
litigation. 

(h)  Computer  softvfare  meeting  the 
standards  of  S  295.3(c),  which  is  deliberative 
in  nature,  the  disclosure  of  which  would 
inhibit  or  chill  the  decision-making  process. 
In  this  situatioa  the  use  of  software  must  be 
closely  examined  to  ensure  its  deliberative 
nature. 

(i)  Planning,  programming,  and  budgetary 
information  which  is  involved  in  the  defense 
planning  and  resource  allocation  process. 

(2)  If  any  such  intra  or  interagency  record 
or  reasonably  segregable  portion  of  such 
record  hypothetically  would  be  made 
available  routinely  through  the  "discovery 
process"  in  the  course  of  litigation  with  the 
agency,  i.e.,  the  process  by  which  litigants 
obtain  information  from  each  other  that  is 
relevant  to  the  issues  in  a  trial  or  hearing, 
then  it  should  not  t>e  withheld  from  the 
general  public  even  though  discovery  has  not 
been  sought  in  actual  litigation.  If.  however, 
the  information  hypothetically  would  only  be 
made  available  through  the  discovery  process 
by  special  order  of  the  court  based  on  the 
particular  needs  of  a  litigant,  balanced 
against  the  interests  of  the  agency  in 
maintaining  its  confidentiality,  then  the 
record  or  document  need  not  be  made 
available  under  this  part.  Consult  with  legal 
counsel  to  determine  whether  exemption  5 
material  would  be  routinely  made  available 
through  the  discovery  process. 

(3)  Intra  or  interagency  memoranda  or 
letters  that  are  factual,  or  those  reasonably 
segregable  portions  that  are  factual,  are 
routinely  made  available  through 
"discovery."  and  shall  be  made  available  to  a 
requester,  unless  the  factual  material  is 
otherwise  exempt  from  release.  Inextricably 
intertwined  with  the  exempt  information,  so 
fragmented  as  to  be  uninformative,  or  so 
redundant  of  information  already  available  to 
the  requester  as  to  provide  no  new 
substantive  information. 

(4)  A  direction  or  order  from  a  superior  to  a 
subordinate,  though  contained  in  an  internal 
communication,  generally  cannot  be  withheld 
from  a  requester  if  it  constitutes  policy 
guidance  or  a  decision,  as  distinguished  from 
a  discussion  of  preliminary  matters  or  a 
request  for  information  or  advice  that  would 
compromise  the  decision-making  process. 

(5)  An  internal  communication  concerning 
a  decision  that  subsequently  has  been  made 
a  matter  of  public  record  must  be  made 
available  to  a  requester  when  the  rationale 
for  the  decision  is  expressly  adopted  or 
incorporated  by  reference  in  the  record 
containing  the  decision. 

F.  Exemption  (b)(6).  Information  in 
personnel  and  medical  files,  as  well  as 
similar  personal  information  in  other  files, 
that,  if  disclosed  to  the  requester  would  result 


in  a  clearly  unwarranted  invasion  of  personal 
privacy.  Release  of  information  about  an 
individual  contained  in  ■  Privacy  Act  System 
of  records  would  constitute  •  clearly 
unwarranted  invasion  of  privacy  is 
prohibited,  and  could  subject  the  releaser  to 
civil  and  criminal  penalties. 

(1)  Examples  of  other  files  containing 
personal  information  similar  to  that 
contained  in  personnel  and  medical  files 
include: 

(a)  Those  compiled  to  evaluate  or 
adjudicate  the  suitability  of  candidates  for 
civilian  employment  or  membership  in  the 
Armed  Forces,  and  the  eligibility  of 
individuals  (civihan,  militarj'.  or  contractor 
employees)  for  security  clearances,  or  for 
access  to  particularly  sensitive  classified 
information. 

(b)  Files  containing  reports,  records,  and 
other  material  pertaining  to  personnel 
matters  in  which  administrative  action, 
including  disciplmary  action,  may  be  taken. 

(2)  Home  addresses  are  normally  not 
releasable  without  the  consent  of  the 
individuals  concerned.  In  addition,  the 
release  of  lists  of  DoD  military  and  civilian 
personnel's  names  and  duty  addresses  who 
are  assigned  to  units  that  are  sensitive, 
routinely  deployable,  or  stationed  in  foreign 
territories  can  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(a)  Privacy  Interest.  A  privacy  interest  may 
exist  in  personal  information  even  though  the 
information  has  been  disclosed  at  some  place 
and  time.  If  personal  information  is  not  freely 
available  from  sources  other  than  the  Federal 
Government,  ■  privacy  interest  exists  in  its 
nondisclosure.  The  fact  that  the  Federal 
Government  expended  funds  to  prepare, 
index  and  maintain  records  on  personal 
information,  and  the  fact  that  a  requester 
invokes  FOIA  to  obtain  these  records 
indicates  the  information  is  not  freely 
available. 

(b)  Published  telephone  directories, 
organizational  charts,  rosters  and  similar 
materials  for  personnel  assigned  to  units  that 
are  sensitive,  routinely  deployable,  or 
stationed  In  foreign  territories  are 
withholdable  under  this  exemption. 

(3)  This  exemption  shall  not  be  used  in  an 
attempt  to  protect  the  privacy  of  a  deceased 
person,  but  il  may  be  used  to  protect  the 
privacy  of  the  deceased  person's  family. 

(4)  Individuals'  personnel,  medical,  or 
sicnilar  file  may  be  withheld  from  them  or 
their  designated  legal  representative  only  to 
the  extent  consistent  with  DoD  Directive 
5400.11  (32  CFR  part  286a). 

(5)  A  clearly  unwarranted  invasion  of  the 
privacy  of  the  persons  identified  in  a 
personnel,  medical  or  similar  record  may 
constitute  a  basis  for  deleting  those 
reasonably  segregable  portions  of  that 
record,  even  when  providing  it  to  the  subject 
of  the  record  When  withholding  personal 
information  from  the  subject  of  the  record, 
legal  counsel  should  first  be  consulted. 

G.  Exemption  (b)(7).  Records  or 
information  compiled  for  law  enforcement 
pui  poses;  i.e..  civil,  criminal,  or  military  law, 
including  the  implementation  of  executive 
orders  or  regulations  issued  pursuant  to  law. 
This  exemption  may  be  Invoked  to  prevent 
disclosure  of  documents  not  originally 


created  for,  but  later  gathered  for  law 
enforcement  purposes. 

(1)  This  exemption  applies,  however,  only 
to  the  extent  that  production  of  such  law 
enforcement  records  or  information  could 
result  in  the  following: 

(a)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 

(b)  Would  deprive  a  person  of  the  right  to  a 
fair  trial  or  to  an  Impartial  adjudication. 

(c)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy  of  a  living  persoa  including 
surviving  family  members  of  an  individual 
identified  in  such  a  record. 

(i)  This  exemption  also  applies  when  the 
fact  of  the  existence  or  nonexistence  of  a 
responsive  record  would  itself  reveal 
personally  private  information  and  the  public 
interest  in  disclosure  is  not  sufficient  to 
outweigh  the  privacy  Interest.  In  this 
situation,  the  OIG  shall  neither  confirm  nor 
deny  the  existence  or  nonexistence  of  the 
record  being  requested. 

(ii)  A  "refusal  to  ranfirm  or  deny"  response 
must  be  used  consistently,  not  only  when  a 
record  exists,  but  also  when  a  record  does 
not  exist  Otherwise,  the  pattern  of  using  a 
"no  records"  response  when  a  record  does 
not  exist  and  a  "refusal  to  confirm  or  deny" 
when  a  record  does  exist  will  itself  disclose 
personally  private  information. 

(iii)  Refusal  to  confirm  or  deny  should  not 
be  used  when  (1)  the  person  whose  personal 
privacy  is  in  jeopardy  has  provided  the 
requester  with  a  waiver  of  his  or  her  privacy 
rights:  or  (2)  the  person  whose  personal 
privacy  is  in  jeopardy  is  deceased,  and  the 
OIG  is  aware  of  that  fact 

(d)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential  source, 
including  a  source  within  the  Department  of 
Defense,  a  State,  local,  or  foreign  agency  or 
authority,  or  any  private  institution  which 
furnishes  the  information  on  a  confidential 
basis. 

(e)  Could  disclose  information  furnished 
from  a  confidential  source  and  obtained  by  a 
criminal  law  enforcement  authority  in  a 
criminal  investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  Investigation. 

(f)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected  to 
risk  circumvention  of  the  law. 

(g)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of  any 
individual. 

(2)  Examples  include: 

(a)  Statements  of  witnesses  and  other 
material  developed  during  the  course  of  the 
investigation  and  all  materials  prepared  in 
connection  vrith  related  government  litigation 
or  adjudicative  proceedings. 

(b)  The  identity  of  firms  or  individuals 
being  Investigated  for  alleged  irregularities 
involving  contracting  with  Department  of 
Defense  when  no  indictment  has  been 
obtained  nor  any  civil  action  filed  against 
them  by  the  United  Stutes. 

(c)  information  obtained  in  confidence, 
expressed  or  impUed.  in  the  course  of  a 


criminal  investigation  by  a  criminal  law 
enforcement  agency  or  office  within  a  DoD 
Component,  or  a  lawful  national  security 
intelligence  investigation  conducted  by  sn 
authorized  agency  or  office  within  a  DoD 
Component  National  security  intelligence 
investigations  include  background  security 
investigations  and  those  investigations 
conducted  for  Ate  purpoM  of  obtaining 
affirmative  or  counterintelligence 
information. 

(3)  The  right  of  individual  litigants  to 
investigative  records  currently  available  by 
law  (such  as,  the  ]encks  Act  18  U.S.C.  3500) 
is  not  diminished. 

(4)  When  the  subject  of  an  investigative 
record  is  the  requester  of  the  record,  il  may 
be  withheld  only  as  authorized  by  DoD 
Directive  5400.11  (32  CFR  pert  286a). 

(5)  Exclusions.  Excluded  from  the  above 
exemptions  are  the  following  two  situations 
as  applicabla  to  the  Department  of  Defense 
and  the  OIG: 

(a)  Whenever  a  request  is  made  which 
involves  access  to  records  or  information 
compiled  for  law  enforcement  purposes,  and 
the  investigation  or  proceeding  involves 
possible  violation  of  criminal  law  where 
there  is  reason  to  believe  that  the  subject  of 
the  investigation  or  proceeding  is  unaware  of 
its  pendency,  and  the  disclosure  of  the 
existence  of  the  records  could  reasonably  be 
expected  to  interfere  with  enforcement 
proceedings,  the  OIG  may.  during  only  such 
times  as  that  circumstance  continues,  treat 
the  records  or  information  as  not  subject  to 
the  FOIA.  In  such  situation,  the  response  to 
the  requesters  will  state  that  no  records  were 
found. 

(b)  Whenever  Informant  records 
maintained  by  a  criminal  law  enforcement 
crganization  within  the  OIG  under  the 
informant's  name  or  personal  identifier  are 
requested  by  a  third  party  using  the 
informant's  name  or  personal  Identifier,  the 
OIG  may  treat  the  records  as  not  subject  to 
'the  FOIA,  unless  the  informant's  status  ss  an 
informant  has  been  officially  confirmed.  If  it 
is  determined  that  the  records  are  subject  to 
exemption  (b)(7).  the  response  lo  the 
requester  will  state  that  no  records  were 
found. 

H.  Exemption  (b)(8).  Those  contained  in  or 
related  to  examination,  operation  or 
condition  reporis  prepared  by.  on  behalf  of, 
or  for  the  use  of  any  agency  responsible  for 
the  regulation  or  supervision  of  financial 
institutions. 

I.  Exemption  (b)(9):  Those  containing 
geological  and  geophysical  information  and 
data  (including  maps)  concerning  wella. 

Dated  August  2, 1991. 

LM.  Bynum, 

A  Jtemote  OSD  Federal  Register  Uaison 

Officer,  Deportment  of  Defense. 

|FR  Doc  91-18776  Filed  8-8-91:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD1  91-074] 

Special  Local  Regulation:  New  York 
National  Ctiampionship  Race,  New 
York,  NY 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  special  local  regulation  for 
the  New  York  National  Championship 
Race.  The  event,  sponsored  by  Offshore 
Professional  Tour.  Inc.,  is  scheduled  to 
take  place  on  Sunday,  October  6th.  1991. 
Closure  of  the  lower  Hudson  River  from 
Battery  Park  to  the  George  Washington 
Bridge  is  needed  to  protect  the  boating 
public  from  the  hazards  associated  with 
high  speed  powerboat  racing  in  confined 
waters. 

DATES:  Comments  must  be  received  on 
or  before  September  15th,  1991. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander,  Coast  Guard 
Group  New  York.  Bldg.  109.  Governors 
Island,  New  York.  NY  10004-5096.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  Waterways  Management  Office. 
Bldg.  109.  Governors  Island.  New  York. 
Normal  Office  hours  are  between  8  am 
and  4:30  pm.  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (junior  grade)  C.W.  Jennings. 
Waterways  Management  Officer.  Coast 
Guard  Group  New  York  (212)  668-7933. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDl  91-074)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  The  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 


Drafting  Information 

The  drafters  of  this  notice  are  LTJG 
C.W.  Jennings,  project  officer.  Coast 
Guard  Group  New  York,  and  LT  J.B. 
Gately.  project  attorney.  First  Coast 
Guard  Director  Legal  Division. 

Discussion  of  Proposed  Regulations 

On  March  1. 1991  the  sponsor, 
Offshore  Professional  Tour,  submitted  a 
request  to  hold  an  offshore  powerboat 
race  on  the  Hudson  River,  alongside 
Manhattan.  This  event  will  include  up  to 
40  powerboats  competing  on  an  oval 
course  for  150  miles  at  speeds 
approaching  100  m.p.h.  Due  to  the  type 
of  race,  the  speed  at  which  the 
participants  will  be  moving,  and  the 
type  of  watercraft  involved  it  is  believed 
that  the  river  will  have  to  be  closed  to 
all  other  traffic  for  the  duration  of  the 
event.  This  closure  will  include  all 
waters  of  the  Hudson  River  south  of  the 
George  Washington  Bridge  and  north  of 
Battery  Park.  This  action  is  needed  to 
protect  the  maritime  community  from 
the  hazards  associated  with  this  race. 
Environmental  impact  of  this  event  is 
expected  to  be  minimal.  Risks 
associated  with  this  event  are  expected 
to  pose  no  threat  to  environmentally 
sensitive  areas. 

Economic  Assessment  and  CertificatioD 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  is  due  to  the  limited 
duration  of  the  race,  the  extensive 
advisories  that  have  been  and  will  be 
made  to  the  affected  maritime 
community,  and  the  fact  that  the  event 
is  taking  place  on  a  Sunday  afternoon 
which  is  normally  a  very  light  volume 
day  for  commercial  marine  traffic.  Since 
the  impact  of  this  proposal  is  expected 
to  be  minimal,  the  Coast  Guard  certifies 
that,  if  adopted,  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  100 
of  title  33.  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35  T1074  is 
added  to  read  as  follows: 

§100.35-T1074    New  York  National 
Ctiampionship  Racs. 

(a)  Regulated  area.  The  regulated  area 
includes  all  waters  of  the  Lower  Hudson 
River  south  of  the  George  Washington 
Bridge  and  north  of  a  line  drawn 
between  Battery  Park.  Manhattan  and 
the  southernmost  slip  of  the  Central 
Railroad.  Jersey  City  Station  in  Liberty 
State  Park,  described  by  the  following 
points: 

Commencing 

SW  Latitude  40  41.8  N 

Longitude  074  02.3  W  then  East  to 
SE  Latitude  40  41.8  N 

Longitude  074  01.0  W  then  Northeast  to 
NE  Latitude  40  49.5  N 

Longitude  073  57.4  W  then  Northwest  to 
NW  Latitude  40  51.0  N 

Longitude  074  00.0  W  then  Southwest  to  the 
origin. 

(b)  Special  local  regulations.  (1) 
Commander.  Coast  Guard  Group  New 
York  reserves  the  right  to  delay,  modify 
or  cancel  the  race  as  conditions  or 
circumstances  require. 

(2)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  regulated  area 
during  the  effective  period  of  regulation 
unless  participating  in  the  event  or  as 
authorized  by  the  sponsor  or  Coast 
Guard  patrol  commander.  The  Coast 
Guard  patrol  commander  will  attempt  to 
minimize  any  delays  for  commercial 
vessels  transiting  the  area  and  will  be 
monitoring  channel  16  VHF. 

(3)  Vessels  less  than  20  meters  in 
length  may  transit  the  regulated  area  if 
escorted  by  official  regatta  patrol 
vessels  specified  in  paragraph  (b)(5)  of 
this  section. 

(4)  Unless  otherwise  dirtcted  by  the 
Coast  Guard  patrol  commander, 
transiting  vessels  shall:  Proceed  at  no 
wake  speeds;  remain  clear  of  the  race 
course  area  as  marked  by  the  sponsor 
provided  buoys;  not  interfere  with  races 
or  make  stops;  and  keep  to  the  western 
edge  of  the  Hudson  River. 

(5)  Official  patrol  vessels  include 
Coast  Guard  and  Coast  Guard  Auxiliary 
vessels  and  other  vessel  so  designated 
by  the  regatta  sponsor  or  Coast  Guard 
patrol  personnel. 

(6)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  U.S. 
Coast  Guard  patrol  personnel.  Upon 
hearing  five  or  more  blasts  from  a  U.S. 
Coast  Guard  vessel,  the  operator  of  a 
vessel  shall  stop  immediately  and 
proceed  as  directed.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 


Federal  Re 

Guard.  Members  of  the  Coast  ( 
Auxiliary  may  be  present  to  in: 
vessel  operators  of  this  regulat 
other  applicable  laws. 

(7)  The  sponsor  shall  be  resp 
for  proper  marking  of  the  court 
the  regulated  area  and  adequa' 
marking  the  boundaries  of  the 
area.  All  turn  and  spectator  an 
shall  be  established  in  a  positi< 
agreeable  to  the  Coast  Guard  I 
Commander  not  later  than  one 
prior  to  the  start  of  the  evenL  > 
marking  the  course  and  specta 
must  be  removed  not  later  thai 
after  completion  of  the  even!. 
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lie  impact  on  a 
!r  of  small  entities. 

33  CFR  Part  100 

Navigation  (water). 

ens 

1  of  the  foregoing,  the 
OSes  to  amend  part  100 
'  Federal  Regulations 

citation  for  part  100 
as  follows: 


Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35  T1074  is 
added  to  read  as  follows: 

§  100.35-T1074    New  York  National 
Ctiamplonthip  Rac*. 

(a)  Regulated  area.  The  regulated  area 
includes  all  waters  of  the  Lower  Hudson 
River  south  of  the  George  Washington 
Bridge  and  north  of  a  line  drawn 
between  Battery  Park,  Manhattan  and 
the  southernmost  slip  of  the  Central 
Railroad,  Jersey  City  Station  in  Liberty 
State  Park,  described  by  the  following 
points: 

Commencing 

SW  Latitude  40  41.8  N 

Longitude  074  02.3  W  then  East  to 
SE  Latitude  40  41.8  N 

Longitude  074  01.0  W  then  Northeast  to 
NE  Latitude  40  49.5  N 

Longitude  073  57.4  W  then  Northwest  to 
NW  Latitude  40  Sl.O  N 

Longitude  074  00.0  W  then  Southwest  to  the 
origin. 

(b)  Special  local  regulations.  (1) 
Commander,  Coast  Guard  Group  New 
York  reserves  the  right  to  delay,  modify 
or  cancel  the  race  as  conditions  or 
circumstances  require. 

(2)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  regulated  area 
during  the  effective  period  of  regulation 
unless  participating  in  the  event  or  as 
authorized  by  the  sponsor  or  Coast 
Guard  patrol  commander.  The  Coast 
Guard  patrol  commander  will  attempt  to 
minimize  any  delays  for  commercial 
vessels  transiting  the  area  and  will  be 
monitoring  channel  16  VHF. 

(3)  Vessels  less  than  20  meters  in 
length  may  transit  the  regulated  area  if 
escorted  by  official  regatta  patrol 
vessels  specified  in  paragraph  (b)(5)  of 
this  section. 

(4)  Unless  otherwise  dirtcted  by  the 
Coast  Guard  patrol  commander, 
transiting  vessels  shall:  Proceed  at  no 
wake  speeds;  remain  clear  of  the  race 
course  area  as  marked  by  the  sponsor 
provided  buoys;  not  interfere  with  races 
or  make  stops;  and  keep  to  the  western 
edge  of  the  Hudson  River. 

(5)  Official  patrol  vessels  include 
Coast  Guard  and  Coast  Guard  Auxiliary 
vessels  and  other  vessel  so  designated 
by  the  regatta  sponsor  or  Coast  Guard 
patrol  personnel. 

(6)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  U.S. 
Coast  Guard  patrol  personnel.  Upon 
hearing  five  or  more  blasts  from  a  U.S. 
Coast  Guard  vessel,  the  operator  of  a 
vessel  shall  stop  immediately  and 
proceed  as  directed.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 


Guard.  Members  of  the  Coast  Guard 
Auxiliary  may  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  applicable  laws. 

(7)  The  sponsor  shall  be  responsible 
for  proper  marking  of  the  course  within 
the  regulated  area  and  adequately 
marking  the  boundaries  of  the  spectator 
area.  All  turn  and  spectator  area  buoys 
shall  be  established  in  a  position 
agreeable  to  the  Coast  Guard  Patrol 
Commander  not  later  than  one  hour 
prior  to  the  start  of  the  event.  All  buoys 
marking  the  course  and  spectator  area 
must  be  removed  not  later  than  one  hour 
after  completion  of  the  even*. 


(8)  The  sponsor  shall  be  required  to 
provide  no  less  than  (6)  six  vessels  for 
spectator  control  and  to  secure  the  race 
area.  If  insu^icient  sponsor  provided 
vessels  are  controlling  the  event,  the 
Coast  Guard  patrol  commander  may 
terminate  the  event.  These  vessels  shall 
be  on  scene  no  later  than  one  hour  prior 
to  the  start  of  the  event 

(9)  In  the  event  of  an  emergency  or  as 
directed  by  the  Coast  Guard  patrol 
commander,  the  sponsor  shall  dismanUe 
the  race  course  to  allow  the  passage  of 
any  U.S.  Government  vessel  or  any 
other  designated  emergency  vesseL  At 
the  discretion  of  the  patrol  commander, 
any  violation  of  the  provisions 


contained  within  this  regulation  shall  be 
sufHcient  grounds  to  terminate  the 
event. 

(c)  Effective  period.  These  regulations, 
if  adopted,  will  be  effective  from  11  a.m. 
through  4  p.m.  on  October  6th,  1991.  In 
case  of  inclement  weather,  this 
regulation,  if  adopted,  will  be  effective 
from  11  a.m.  through  4  pjn.  on  October 
7th  1991. 

Dated:  August  6. 1981. 
K.W.  ThompMNi, 

Captain,  US.  Coast  Guard,  Acting 
Commander,  First  Coast  Guard  District 
|FR  Doc.  91-18846  Filed  8-B-«l:  8:45  am] 
I  coot  4tie-14-« 
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This  section  of  the  FEDERAL  REGISTER 
contains  docun>ents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  arnJ 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  docunrwnts  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Assessment  of  Fees  for  Dairy  Import 
Licenses 

agency:  Foreign  Agricultural  Service, 
USDA. 

action:  Notice  of  the  fee  for  dairy 
import  licenses  for  the  1992  quota  year. 

SUMMARY:  This  notice  announces  that 
the  fee  to  be  charged  for  the  1992  quota 
year  for  each  license  issued  to  a  person 
or  firm  by  the  Department  of  Agriculture 
authorizing  the  importation  of  certain 
dairy  articles  which  are  subject  to 
quotas  proclaimed  under  the  authority 
of  section  22  of  the  Agricultural 
Adjustment  Act  of  1933.  as  amended, 
will  be  $75.00. 

EFFECTIVE  DATE:  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  P.  Warsack,  Import  Quota 
Manager,  Import  Policy  and  Trade 
Analysis  Division,  room  5531-South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250-1000 
or  telephone  at  (202)  447-2918. 
SUPPLEMENTARY  INFORMATION: 
Regulations  promulgated  by  the 
Department  of  Agriculture  and  codified 
at  7  CFR  6.20-6.34  provide  for  the 
issuance  of  licenses  to  importers  of 
certain  dairy  articles  which  are  subject  • 
to  quotas  proclaimed  by  the  President 
pursuant  to  section  22  of  the 
Agricultural  Adjustment  Act  of  1933,  as 
amended  (7  U.S.C.  624).  Those  dairy 
articles  may  only  be  entered  into  the 
United  States  by  or  for  the  account  of  a 
person  or  firm  to  whom  such  licenses 
have  been  issued  and  only  in 
accordance  with  the  terms  and 
conditions  of  such  licenses  and  the 
regulations. 

The  licenses  are  issued  on  a  calendar 
year  basis,  and  each  license  authorizes 
the  license  holder  to  import  a  specified 
quantity  and  type  of  dairy  article  from  a 


specified  country.  The  use  of  licenses  by 
the  license  holder  to  import  dairy 
articles  is  monitored  by  the  Import 
Quota  Manager.  Import  Licensing 
Group,  Import  Policy  and  Trade 
Analysis  Division,  Foreign  Agricultural 
Service,  U.S.  Department  of  Agriculture 
(the  "Licensing  Authority")  and  the  U.S. 
Customs  Service. 

Regulations  at  7  CFR  6.33(a)  provide 
that  a  fee  will  be  charged  for  each 
license  issued  to  a  person  or  firm  by  the 
Licensing  Authority  in  order  to 
reimburse  the  Department  of  Agriculture 
for  the  costs  of  administering  the 
licensing  system  under  this  regulation. 
The  fee  is  to  be  based  upon  the  total 
cost  to  the  Department  of  Agriculture  of 
administering  the  licensing  system 
during  the  calendar  year  preceding  the 
year  for  which  the  fee  is  to  be  charged, 
divided  by  the  average  number  of 
licenses  issued  per  year  for  the  three 
years  preceding  the  year  for  which  the 
fee  is  to  be  assessed. 

Regulations  at  7  CFR  6.33(b)  provide 
that  the  Licensing  Authority  will 
announce  the  annual  fee  for  each  license 
and  that  such  fee  will  be  set  out  in  a 
notice  to  be  filed  with  the  Federal 
Re^ster.  Accordingly,  this  notice  sets 
out  the  fee  for  the  licenses  to  be  issued 
for  the  1992  calendar  year. 

Notice 

The  total  cost  to  the  Department  of 
Agriculture  of  administering  the 
licensing  system  during  1991  has  been 
determined  to  be  $284,791.  Of  this 
amount  $163,541  represents  the  cost  of 
the  staff  and  supervisory  hours  devoted 
directly  to  administering  the  licensing 
system  during  1991  (total  personnel 
costs  for  the  Import  Licensing  Group  of 
the  Foreign  Agricultural  Service  equaled 
$132,851:  a  proportionate  share  of  the 
supervisory  costs  devoted  directly  to 
administering  the  licensing  system 
equaled  $30,690):  $46,000  represents  the 
cost  of  the  computer  on-line  entry 
system  used  to  monitor  the  use  of 
licenses  during  1991:  and  $75,250 
represents  other  miscellaneous  costs, 
including  travel,  postage,  and  an  in- 
house  computer  system  and  contractor. 
The  average  number  of  licenses  issued 
per  year  for  the  three  years  immediately 
preceding  1992  has  been  determined  to 
be  3,786.  Accordingly,  notice  is  hereby 
given  that  the  fee  for  each  license  issued 
to  a  person  or  firm  for  the  1991  calendar 
year,  in  accordance  with  the  regulations 


codified  at  7  CFR  6.20-6.34,  will  be 
$75.00  per  license. 

Issued  at  Washington,  DC  the  eth  day  of' 
August  1991. 
Richard  P.  Waraack, 
Licensing  Authority. 
[PR  Doc.  91-18996  Filed  8-8-91;  8:45  am] 
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Forest  Service 

New  Worid  Project,  Gold/Copper/ 
Silver  Mine,  Gallatin  National  Forest, 
Park  County,  MT 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service,  Gallatin 
National  Forest  (GNF),  in  conjunction 
with  Montana's  Department  of  State 
Lands  (DSL),  will  prepare  an 
environmental  impact  statement  (EIS) 
for  a  proposal  to  permit  the  development 
of  the  New  World  Project.  The  New 
World  Project,  a  gold,  copper,  and  silver 
mine  proposed  by  Crown  Butte  Mines, 
Inc.  and  Noranda  Minerals  Corporation, 
is  located  about  3  miles  north  of  Cooke 
City,  Montana.  The  proposed  plan  of 
operations  was  submitted  on  November 
15. 1990  pursuant  to  the  Forest  Service 
loca table  mineral  regulations  36  CFR 
part  228,  chapter  II,  subpart  A,  and  to 
the  State  of  Montana  Metal  Mine 
Reclamation  Act  title  82,  chapter  4,  part 
3,  MCA. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  David  P.  Garber,  Forest 
Supervisor.  Gallatin  National  Forest 
P.O.  Box  130.  Bozeman.  Montana  59771. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sherm  Sollid.  Geologist.  Gallatin 
National  Forest.  P.O.  Box  130.  Bozeman. 
Montana  59771,  telephone  406-587-6709. 

SUPPLEMENTARY  INFORMATION:  The  New 
World  Project  was  submitted  by  Crown 
Butte  Mines  and  Noranda  Minerals  on 
November  15, 1990  in  their  Proposed 
Plan  of  Operations,  would  consist  of  a 
1000  ton-per-day  mine  and  mill  complex. 
The  ore  would  be  mined  from  an 
underground  mine  and  from  two  open- 
pits.  Ore  would  be  crushed  and 
conveyed  to  a  mill  in  the  Fisher  Creek 
drainage.  Ore  would  be  ground  at  the 
mill  and  the  gold,  cooper,  and  silver 


concentrated  by  conventional 
flotation  and  tailings  leach  me 
Tailings  from  the  mill  process 
conveyed  through  a  pipeline  tc 
tailings  disposal  impoundmeni 
less  than  V^  mile  upstream  froi 
in  Fisher  Creek.  Concentrates 
mill  would  be  shipped  by  truci 
V/yoming  and  then  by  train  to 
The  project  would  require  con 
of  about  68  miles  of  69kV  tram 
powerline  from  Cody,  Wyomii 
Cooke  City,  Montana.  The  mir 
estimated  to  be  12-15  years  w 
workforce  of  approximately  1! 
The  companies  have  develope 
reclamation  plan  to  rehabilitai 
disburbed  areas  following  con 
opcation,  and  mine  closure. 

The  Gallatin  Forest  Supervi 
the  Shoshone  Forest  Supervis< 
responsible  officials  for  the  Fc 
Service  action  related  to  this  f 
addition  to  the  Montana  Depa 
S'.ate  Lands,  cooperating  agen 
have  been  identified  at  this  tir 
Bureau  of  Land  Management 
Corps  of  Engineers,  the  Monta 
Department  of  Health  and 
Environmental  Sciences,  and  I 
Wyoming  Public  Service  Comi 

Governmental  agencies  and 
v^ho  may  be  interested  in  or  a 
the  proposal  are  invited  to  pai 
tlie  scoping  process. 

The  scoping  process  is  desij 
obtain  input  to  identify  potent 
related  to  the  proposed  projec 
Forest  Service,  in  conjunction 
f  *ontana  Department  of  State 
will  hold  a  public  scoping  mee 
V^ednesday.  August  14, 1991  a 
Range  Riders  Lodge  in  Silver  ( 
Montana  at  10  a.m.  Additiona 
meetings  are  planned  for  Livii 
Montana  and  Cody,  Wyoming 
date.  The  dates  of  these  scopi 
meetings  will  be  published  in 
appropriate  local  newspapers 

The  EIS  will  consider  a  ran( 
alternatives  based  on  the  issu 
concerns  and  opportunities  as 
with  the  project  The  estimate 
issuance  of  the  draft  environn 
impact  statement  is  June,  1992 
meeting  will  be  held  in  conjun 
the  issuance  of  the  draft  envir 
impact  statement.  The  final  in 
statement  is  expected  to  be  a\ 
October,  1992.  The  comment  ( 
the  draft  environmental  impac 
statement  will  be  45  days  fi'on 
the  Environmental  Protection 
publishes  the  notice  of  availal 
Federal  Register. 

The  Forest  Service  believes 
important  to  giye  reviewers  n( 
this  early  stage  of  several  cou 
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codified  at  7  CFR  6.2(>-«.34,  will  be 
$75.00  per  license. 

Issued  at  Washington,  DC  the  eth  day  of' 
August  1991. 
Richard  P.  Warsack, 

Licensing  Authority. 

[FR  Doc.  91-18996  Filed  »-ft-«l:  8:45  am) 
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Forest  Service 

New  World  Project,  Gold/Copper/ 
Silver  Mine,  Gallatin  National  Forest, 
Park  County,  MT 

AQENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Department  of 
Agriculture.  Forest  Service,  Gallatin 
National  Forest  (GNF),  in  conjunction 
with  Montana's  Department  of  State 
Lands  (DSL),  will  prepare  an 
environmental  impact  statement  (EIS) 
for  a  proposal  to  permit  the  development 
of  the  New  World  Project.  The  New 
World  Project,  a  gold,  copper,  and  silver 
mine  proposed  by  Crown  Butte  Mines, 
Inc.  and  Noranda  Minerals  Corporation, 
is  located  about  3  miles  north  of  Cooke 
City,  Montana.  The  proposed  plan  of 
operations  was  submitted  on  November 
15, 1990  pursuant  to  the  Forest  Service 
loca table  mineral  regulations  36  CFR 
part  228,  chapter  II,  subpart  A.  and  to 
the  State  of  Montana  Metal  Mine 
Reclamation  Act  title  82,  chapter  4,  part 
3,  MCA. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  David  P.  Garber,  Forest 
Supervisor,  Gallatin  National  Forest, 
P.O.  Box  130.  Bozeman.  Montana  59771. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sherm  Soliid,  Geologist.  Gallatin 
National  Forest,  P.O.  Box  130,  Bozeman, 
Montana  59771,  telephone  406-587-6709. 

SUPPLEMENTARY  INFORMATION:  The  New 

World  Project,  was  submitted  by  Crown 
Butte  Mines  and  Noranda  Minerals  on 
November  15, 1990  in  their  Proposed 
Plan  of  Operations,  would  consist  of  a 
1000  ton-per-day  mine  and  mill  complex. 
The  ore  would  be  mined  from  an 
underground  mine  and  from  two  open- 
pits.  Ore  would  be  crushed  and 
conveyed  to  a  mill  in  the  Fisher  Creek 
drainage.  Ore  would  be  ground  at  the 
mill  and  the  gold,  cooper,  and  silver 


concentrated  by  conventional  froth 
flotation  and  tailings  leach  methods. 
Tailings  from  the  mill  process  would  be 
conveyed  through  a  pipeline  to  the 
tailings  disposal  impoundment  located 
less  than  V^  mile  upstream  from  the  mill 
in  Fisher  Creek.  Concentrates  from  the 
mill  would  be  shipped  by  truck  to  Cody, 
V/yoming  and  then  by  train  to  a  smelter. 
The  project  would  require  construction 
of  about  68  miles  of  69kV  transmission 
powerline  from  Cody,  Wyoming  to 
Cooke  City,  Montana.  The  mine  life  is 
estimated  to  be  12-15  years  with  a 
workforce  of  approximately  150  people. 
The  companies  have  developed  a 
reclamation  plan  to  rehabilitate  all 
disburbed  areas  following  construction, 
opeation,  and  mine  closure. 

The  Gallatin  Forest  Supervisor  and 
the  Shoshone  Forest  Supervisor  are  the 
responsible  officials  for  the  Forest 
Service  action  related  to  this  project.  In 
addition  to  the  Montana  Department  of 
State  Lands,  cooperating  agencies  that 
have  been  identified  at  this  time  are  the 
Bureau  of  Land  Management,  the  Army 
Corps  of  Engineers,  the  Montana 
Department  of  Health  and 
Environmental  Sciences,  and  the 
Wyoming  Public  Service  Commission. 

Governmental  agencies  and  the  public 
%  ho  may  be  interested  in  or  affected  by 
the  proposal  ace  invited  to  participate  in 
the  scoping  process. 

The  scoping  process  is  designed  to 
obtain  input  to  identify  potential  issues 
related  to  the  proposed  project.  The 
Forest  Service,  in  conjunction  with  the 
N^ontana  Department  of  State  Lands, 
will  hold  a  public  scoping  meeting  on 
Vj/ednesday,  August  14, 1991  at  the 
Range  Riders  Lodge  in  Silver  Gate. 
Montana  at  10  a.m.  Additional  scoping 
meetings  are  planned  for  Livingston, 
Montana  and  Cody,  Wyoming  at  a  later 
date.  The  dates  of  these  scoping 
meetings  will  be  published  in 
appropriate  local  newspapers. 

The  EIS  will  consider  a  range  of 
alternatives  based  on  the  issues, 
concerns  and  opportunities  associated 
with  the  project.  The  estimated  date  for 
issuance  of  the  draft  environmental 
impact  statement  is  June,  1992.  A  public 
meeting  will  be  held  in  conjunction  with 
the  issuance  of  the  draft  environmental 
impact  statement.  The  final  impact 
statement  is  expected  to  be  available  in 
October,  1992.  The  comment  period  on 
the  draft  environmental  impact 
statement  will  be  45  days  from  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  of  availability  in  the 
Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  giye  reviewers  notice  at 
this  early  stage  of  several  court  rulings 


related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
1  'ermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  Wisconain 
Heritage.  Inc.  v.  Harris.  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  Important 
t!iat  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
pvailable  to  the  Forest  Service  at  a  time 
v.'hen  it  can  meaningfully  consider  them 
end  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
i.Tipact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

Dated:  August  1. 1991. 
David  P.  GartMr, 

Forest  Supervisor,  Gallatin  National  Forest 
[FR  Doc.  91-18917  Filed  8-6-91;  8:43  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  33-91] 

Foreign-Trade  Zone  125— South  Bend, 
IN;  Application  for  Subzone; 
Coachmen  Company  Recreational 
Vehicle  Plant;  Extenaion  of  Public 
Comment 

The  comment  period  for  the  above 
case,  requesting  special-purpose 
subzone  status  for  a  propose  compant 
recreational  vehicle  (RV)  assembly 
operation  at  the  plant  of  Coachmen 
Recreational  Vehicle  Company  located 
in  Middlebury,  Indiana  (56  FR  28370, 6/ 


20/91),  is  extended  to  August  30. 1991,  to 
allow  interested  parties  additional  time 
in  which  to  comment  on  the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  should 
include  5  copies.  Material  submitted  will 
be  available  at:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  room 
3716, 14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  August  5, 1991. 
John  ).  Da  Ponts,  |r.. 
Executive  Secretary. 
[Fit  Doc.  91-18988  Filed  S-e-«l:  8:45  am] 

•ILLMO  CODE  MIO-DS-M 


(Docket  43-91) 

Foreign-Trade  Zone  92— Harrison  Co. 
MS;  Application  for  Expansion  and 
Application  for  Subzcna,  Avondale 
Shipyard 

An  application  has  been  submitted  to 
tlie  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Gulfport/Biloxi 
Foreign-Trade  Zone,  Inc..  grantee  of  FTZ 
92,  requesting  authority  to  expand  its 
zone  in  Harrison  County,  Mississippi, 
within  the  Gulfport  Customs  port  of 
entry,  and  requesting  special-purpose 
subzone  status  at  the  shipyard  of 
Avondale  Enterprises,  Inc.,  located  in 
Harrison  County.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
emended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  July  16, 
1991. 

FTZ  92  was  approved  on  November  4, 
1983  (Board  Order  232,  48  FR  52107, 11/ 
16/83),  and  currently  covers  4  sites  in 
Harrison  County,  Mississippi:  Site  1 — 5 
acres  within  the  Port  of  Gulfport 
Complex;  Site  2 — 99  acres  at  the 
Gulfport/Biloxi  Regional  Airport;  Site 
3 — 97  acres  within  the  Bernard  Bayou 
Industrial  Park;  and  Site  4 — 27  acres 
within  the  Long  Beach  Industrial  Park. 

The  grantee  now  requests  authority  to 
expand  all  four  of  its  general-purpose 
zone  sites  to  include  the  larger  projects 
of  which  they  are  a  part.  Site  1  would 
cover  the  entire  167-acre  Port  of  Gulfport 
complex  located  on  Highway  90  and 
30th  Avenue  in  Gulfport.  Site  2  would 
involve  a  717-acre  industrial  area  within 
the  regional  airport  at  14035  Airport 
Road,  Gulfport.  Site  3  would  cover  the 
Bernard  Bayou  Industrial  Park  (2.501 
acres)  1  mile  north  of  Gulfport.  Site  4 
would  involve  the  entire  Long  Beach 
Industrial  Park  [484  acres)  5  miles  west 
of  Gulfport  between  Espy  Avenue  and 
Beat  Line  Road.  No  manufacturing 
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authority  is  beiag  sought  for  the  general- 
purpose  zone  sites.  Such  requests  would 
be  made  to  the  Board  on  a  case-by-case 
basis. 

The  proposed  subzone  for  the 
Avondale  shipyard  (122  acres]  is  located 
at  13301  Industrial  Seaway  Road  at  the 
Bernard  Bayou  Industrial  Park.  The 
facility  is  used  for  the  construction, 
repair  and  conversion  of  commercial 
and  military  vessels  for  domestic  and 
international  customers.  Foreign 
components  used  by  the  company 
include  clutches,  compressors,  depth 
sounders,  diesel  engines,  electric 
motors,  gate  valves,  generators,  hatch 
covers  and  hydraulic  lifts.  While  there  is 
no  indicated  use  of  foreign  steel  mill 
products,  the  applicant  is  aware  that 
Board  decisions  on  shipyard  cases  have 
included  a  standard  restriction  requiring 
the  payment  of  full  duties  on  such 
products. 

Zone  procedures  will  help  Avondale 
reduce  production  costs  on  its  current 
orders  and  compete  internationally  for 
new  contracts.  Most  of  the  foreign 
components  are  subject  to  Customs 
duties,  which  range  from  2  to  8  percent, 
while  the  Hnished  products,  as 
oceangoing  vessels,  are  duty  free. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  John  J.  Da  Ponte, 
Jr.  (Chairman),  Director,  Foreign-Trade 
Zones  Sta:^,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230; 
David  L  Willette,  District  Director,  U.S. 
Customs  Service,  South  Central  Region. 
150  North  Royal,  Mobile.  Alabama 
36602;  and,  Colonel  Michael  F.  Thuss, 
District  Engineer,  U.S.  Army  Engineer 
District  Mobile,  P.O.  Box  2288,  Mobile, 
Alabama  36628-0001. 

Conunents  concerning  the  proposed 
expansion  are  invited  In  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  September  20, 
1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 

Port  Director's  Office.  U.S.  Customs 
Service,  One  Government  Plaza 
Building,  Gulfport,  Mississippi  39502. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Comiuerce,  14th  & 
Pennsylvania  Avenue,  NW..  room 
3716.  Washington.  DC  20230. 


Dated:  August  1, 1991. 
John  ].  Dm  Ponte.  |r. 

Executive  Secretary. 

(FR  Doc.  91-18990  Filed  8-8-91:  8:45  am] 

BILUNOCOOC  SS14-0S-M 


[Docket  19-91] 

Foreign-Trade  Subzone  78A,  Nissan 
Auto/Truck  Plant  Smyrna,  TN, 
Application  for  Expansion;  Extension 
of  Public  Comment  Period 

The  comment  period  for  the  above 
case,  requesting  authority  to  expand  the 
subzone  and  the  scope  of  manufacturing 
authority  for  Foreign-Trade  Subzone 
78A  of  Nissan  Motor  Manufacturing 
Corporation  U.S.A.  (56  FR  16067.  4/19/ 
91],  is  further  extended  to  September  25, 
1991,  to  allow  interested  parties 
additional  time  in  which  to  comment  on 
the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  should 
include  5  copies.  Material  submitted  will 
be  available  at:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  room 
3716. 14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  August  5, 1991. 
lohn  ].  Da  Ponte,  Ji.. 
Executive  Secretary. 
(PR  Doc.  91-18991  Filed  8-8-91:  8:45  amj 
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[Order  Na  524] 

Resolution  and  Order  Approving  the 
Application  of  ttie  Calhoun- Victoria 
Foreign-Trade  Zone,  Inc.  for  a  Special- 
Purpose  Subzone  at  the  Alcoa  Alumina 
and  Aluminum  Fluoride  Manufacturing 
Plant  in  CallKMin  County,  Texas 

Proceedings  of  the  Foreign-Trade  Zones 
Board.  Washington.  DC. 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u], 
the  Foreign-Trade  Zones  Board  (the 
Board]  adopts  the  following  Resolution 
and  Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Calhoun-Victoria  Foreign-Trade  Zone. 
Inc..  grantee  of  FTZ 155.  filed  with  the 
Foreign-Trade  2U)ne8  Board  (the  Board)  on 
February  9, 1990,  requesting  special-purpose 
subzone  status  at  the  alumina  and  aluminum 
fluoride  manufacturing  plant  of  Aluminum 
Company  of  America,  Inc.,  In  Calhoun 
County,  Texas,  tne  board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act, 


as  amended,  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  application. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  To  Establish  a 
Foreign-Trade  Subzone  in  Calhoun 
County,  Texas 

Whereas.  By  an  act  of  Congress 
approved  June  18. 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u]  (the  Act], 
the  Foreign-Trade  Zones  Board  (the 
Board]  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas.  The  Board's  regulations  (15 
CFR  400.304]  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result: 

Whereas,  The  Calhoun- Victoria 
Foreign-Trade  Zones,  Inc.,  Grantee  of 
FTZ  155,  has  made  application  (filed 
February  9, 1990,  FTZ  Docket  4-90,  55 
FR  6027.  2/21/90)  in  due  and  proper 
form  to  the  Board  for  authority  to 
establish  a  special-purpose  subzone  at 
the  alimiina  and  alimiinum  fluoride 
manufacturing  plant  of  the  Aluminum 
Company  of  America,  Inc..  (Alcoa)  In 
Calhoun  County,  Texas; 

Whereas,  Notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas.  The  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied; 

Now.  Therefore.  In  accordance  with 
the  application  filed  February  9, 1990, 
the  Board  hereby  authorizes  the 
estabUshment  of  a  subzone  at  the  Alcoa 
plant  in  Calhoun  County,  Texas, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Subzone  155C,  at  the 
location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application, 
said  grant  of  authority  being  subject  to 
the  provisions  and  restrictions  of  the 
Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  thought 
the  same  were  fiiliy  set  forth  herein,  and 
also  to  the  following  express  condition 
and  limitations: 


Activation  of  the  subzone  si 
commenced  within  a  reasonat 
from  the  date  of  issuance  of  th 
and  prior  diereto,  any  necesse 
shall  be  obtained  from  federal 
and  municipal  authorities. 

Officers  and  employees  of  t 
States  shall  have  free  and  unr 
access  to  and  throughout  the  I 
trade  subzone  in  the  performs 
their  official  duties. 

The  grant  shall  not  be  consi 
releive  responsible  parties  fro 
for  injury  or  damage  to  the  pe 
property  of  others  occasioned 
construction,  operation,  or  ma 
of  said  subzone,  and  in  no  eve 
the  United  States  be  liable  the 

The  grant  is  further  subject 
settlement  locally  by  the  Disti 
Director  of  Customs  and  the  / 
District  Engineer  with  the  Gra 
regarding  compliance  with  th( 
respective  requirements  for  th 
protection  of  the  revenue  of  tl 
States  and  the  installation  of 
facilities. 

In  Witness  Whereof.  The  Fi 
Trade  Zones  Board  has  cause 
to  be  signed  and  its  seal  to  be 
hereto  by  its  Chairman  and  E 
Office  or  his  delegate  at  Wasl 
DC,  this  5th  day  of  August,  19 
pursuasnt  to  Order  of  the  Boa 
Eric  I.  Garfinkel, 

Assistant  Secretary  of  Commerce 
Administration.  Chairman.  Comn 
Alternates,  Foreign-Trade  Zones 
(FR  Doc.  91-18992  Filed  8-*-91:  8 

BILUNO  COOC  3610-OS-M 


[Docket  2»-91] 

Foreign-Trade  Zone  125— S( 
IN;  Request  for  IManufacturii 
Concepts  Recreational  Vehl 
Extension  of  Comment  Peri( 

The  comment  period  for  thi 
case,  requesting  authority  to 
manufacture  recreational  veh 
ambulances  under  zone  proci 
within  FTZ  125,  South  Bend,  1 
Vehicle  Concepts  (56  FR  2239 
is  further  extended  to  August 
allow  interested  parties  addil 
in  which  to  comment  on  the  p 

Comments  in  writing  are  in 
during  this  period.  Submissio 
include  5  copies.  Material  sul 
be  available  at:  Office  of  the 
Secretary,  Foreign-Trade  Zor 
U.S.  Department  of  Commerc 
3716, 14th  &  Pennsylvania  Av 
Washington,  DC  20230. 
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as  amended,  and  the  Board's  regulaUons  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest  approves  the  application. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order 

Grant  of  Authority  To  Establish  a 
Fmvign-Trade  Subzone  in  Calhoun 
County,  Texas 

Whereas,  By  an  act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-«lu)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas.  The  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  speciHc  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  The  Calhoun-Victoria 
Foreign-Trade  Zones,  Inc.,  Grantee  of 
FTZ  155,  has  made  application  (filed 
February  9, 1990,  FTZ  Docket  4-90,  55 
FR  6027,  2/21/90)  in  due  and  proper 
form  to  the  Board  for  authority  to 
establish  a  special-purpose  subzone  at 
the  alumina  and  aluminum  fluoride 
manufactiu'ing  plant  of  the  Aluminum 
Company  of  America,  Inc.,  (Alcoa)  in 
Calhoun  Coimfy,  Texas; 

Whereas,  Notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  The  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regxilations  are  satisfied; 

Now,  Therefore,  In  accordance  with 
the  application  filed  February  9, 1990, 
the  Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the  Alcoa 
plant  in  Calhoun  County,  Texas, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Subzone  155C,  at  the 
location  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application, 
said  grant  of  authority  being  subject  to 
the  provisions  and  restrictions  of  the 
Act  and  the  regulations  issued 
thereimder,  to  the  same  extent  as  thoug.1 
the  same  were  fiiily  set  forth  herein,  and 
also  to  the  following  express  condition 
and  limitations: 


Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  diereto,  any  necessary  permits 
shall  be  obtained  from  federal,  state, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  in  the  performance  of 
their  official  duties. 

The  grant  shall  not  be  construed  to 
releive  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  Witness  Whereof,  The  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Office  or  his  delegate  at  Washington, 
DC,  this  5th  day  of  August,  1991, 
pursue  snt  to  Order  of  the  Board. 
Eric  I.  Garfinltel, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 
[FR  Doc.  91-18992  Filed  8-6-91;  8:45  am] 
BIUJNO  COOC  3610-OS4I 


[Docket  25-91] 

Foreign-Trade  Zone  125— South  Bend, 
IN;  Request  for  Manufacturing;  Vehicle 
Concepts  Recreational  Vehicle  Plant, 
Extension  of  Comment  Period 

The  comment  period  for  the  above 
case,  requesting  authority  to 
manufacture  recreational  vehicles  and 
ambulances  imder  zone  procedures 
within  FTZ  125,  South  Bend,  Indiana,  for' 
Vehicle  Concepts  (56  FR  22395,  5/15/91). 
is  further  extended  to  August  30, 1991,  to 
allow  interested  parties  additional  time 
in  which  to  comment  on  the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  should 
include  5  copies.  Material  submitted  will 
be  available  at:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  room 
3716, 14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 


Dated:  August  5, 1991. 
John  |.  Da  Ponte,  (r^ 
Executive  Secretary. 
[FR  Doc.  91-18989  Filed  8-8-91:  8:45  am] 
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International  Trade  Admlnistrstton 

(A-357-604] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Metal  From 
A.'gentlna 

^QENCy:  Import  Administration, 
International  Trade  Administration, 

Commerce. 

EFFECTIVE  DATE:  August  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Slefanie  Amadeo  or  James  Terpstra, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230:  telephone  (202)  377-1174  or 
(202)  377-3695.  respectively. 

Final  Determination 

Background 

Since  the  publication  of  our 
affirmative  preliminary  determination 
on  March  29, 1991  (56  FR  13118).  the 
following  events  have  occurred. 

On  April  2, 1991,  the  Department  sent 
a  deficiency  letter  to  Electrometalurgica 
Andina,  S.A.I.C.  (Andina)  based  on  its 
response  to  Section  D  of  the 
questionnaire.  On  April  3, 1991,  Andina 
rt'quested,  and  was  granted,  an 
extension  to  respond  to  the 
Department's  April  2, 1991,  deficiency 
letter.  Petitioners  submitted  issues  for 
tf  e  Department's  verification  In 
Argentina  on  April  5, 1991.  On  April  18. 
1191,  Andina  submitted  its  response  to 
the  Department's  April  2, 1991, 
deficiency  letter,  and  its  Section  D 
response.  On  April  18, 1991,  Andina 
submitted  corrections  to  its  Sections  A 
B,  and  C  responses. 

Pursuant  to  an  April  5, 1991,  request 
by  Andina,  on  April  30, 1991,  we 
postponed  the  final  determination  until 
not  later  than  August  12, 1991  (56  FR 
19835  (April  30, 1991)). 

We  conducted  verification  of 
A.ndina's  questionnaire  responses 
between  April  22  and  April  26, 1991.  in 
Argentina. 

On  May  28, 1991.  petitioners.  Silarsa. 
and  Andina  submitted  case  briefs.  On 
May  30, 1991,  petitioners  and  Andina 
submitted  rebuttal  briefs.  A  public 
hearing  was  held  on  May  31, 1991. 


Scope  of  Investigation 

The  merchandise  covered  by  this 
Investigation  is  silicon  metal  containing 
at  least  96.00  but  less  than  99.99  percent 
of  silicon  by  weight.  Silicon  metal  is 
currently  provided  for  imder 
subheadings  2804.69.10  and  2804.69.50  of 
the  Harmonized  Tariff  Schedule  (HTS) 
as  a  chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor- 
grade  silicon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent  of 
silicon  and  provided  for  in  subheading 
2804.61.00  of  the  HTS)  is  not  subject  to 
this  investigation.  Given  that  this 
investigation  is  not  limited  to  silicon 
metal  used  as  an  alloying  agent  or  in  the 
chemical  industry,  we  have  deleted  the 
sentence  regarding  the  uses  for  silicon 
metal  from  the  scope  of  this 
investigation.  Although  the  HTS 
numbers  are  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
March  1, 1990,  through  August  31, 1990. 

Such  or  Similar  Comparisons 

We  established  one  such  or  similar 
category  of  merchandise,  consisting  of 
silicon  metal,  in  accordance  with  section 
771(16)  of  the  Act.  Comparisons  were 
made  on  the  basis  of  the  following  grade 
classifications:  (1)  Chemical  grade, 
having  a  silicon  content  of  98.50  through 
99.98  percent  and  an  iron  content  of  0.00 
through  0.65  percent;  (2)  primary- 
aluminum  grade,  having  a  silicon 
content  of  98.50  through  99.98  percent 
and  an  iron  content  of  0.66  through  1.00 
percent;  (3)  secondary-aluminum  grade, 
having  a  silicon  content  of  98.00  through 
98.49  percent;  and  (4)  other,  with  a 
silicon  content  of  96.00  through  97.99 
percent. 

Standing 

Our  position  on  standing  remains 
unchanged  from  that  in  our  preliminary 
determination.  See  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Metal  From 
Argentina.  56  FR  13116  (March  29, 1991) 
(Silicon  Metal). 

Critical  Circumstances 

Our  position  on  critical  circumstances 
remains  unchanged  from  that  in  our 
preliminary  determination.  See  Silicon 
Metal. 

Exclusion  Request 

On  November  21. 199a  Silarsa 
requested  that  it  be  excluded  from  any 
antidumping  duty  order  issued  in  this 
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investigation,  pursuant  to  19  CFR  353.14. 
Silarsa  requested  exclusion  from  any  ' 
antidumping  duty  order  issued  in  this 
investigation  because  Silarsa  believes 
that  it  is  in  a  unique  position.  Silarsa 
considers  its  position  to  be  unique 
because  it  is  a  joint  venture  operation 
that  began  investing  in  plant  and 
equipment  four  years  ago,  without  the 
benefit  of  knowledge  of  any  possible 
antidumping  duty  order  being  issued. 
Silarsa  further  states  that,  although  it 
was  already  on-line  when  the  petition 
was  Bled,  it  had  not  yet  begun 
production  and  therefore  could  not 
participate  in  the  investigation  as  a 
voluntary  respondent.  In  a  February  21. 
1991.  submission.  Silarsa  stated  that  if  it 
was  not  granted  an  exclusion,  a  zero 
deposit  rate  would  be  a  possible  option. 
On  March  19, 1991,  petitioners  opposed 
Silarsa's  request  for  exclusion  from  any 
antidumping  duty  order  issued  in  this 
investigation  and  the  assignment  of  a 
zero  deposit  rate  for  Silarsa. 

In  the  preliminary  determination,  we 
denied  Silarsa's  exclusion  request 
because  Silarsa  did  not  possess  a  "track 
record"  with  which  to  demonstrate  that, 
in  accordance  with  19  CFR  353.14,  it  is 
not  dumping.  We  did  not  assign  Silarsa 
a  zero  deposit  rate  in  the  preliminary 
determination  because  we  determined 
that  Silarsa's  position,  once  it  begins  to 
export  to  the  United  States,  will  be 
similar  to  that  of  any  other  new  shipper 
of  the  subject  merchandise.  While  the 
specific  facts  underlying  Silarsa's 
request  may  appear  somewhat  unusual 
in  that  Silarsa  was  already  on-line  when 
the  petition  in  this  case  was  filed  but 
had  not  yet  begun  production,  we  are 
unable  to  grant  Silarsa's  exclusion 
request.  In  accordance  with  19  CFR 
353.14,  exclusion  of  a  particular  exporter 
is  possible  only  if  that  exporter  can 
demonstrate  that  it  is  not  dumping.  That 
is,  if  a  company  is  to  be  excluded  from 
an  order,  the  company  must  certify  not 
only  that  it  will  not  dump  in  the  future, 
but  it  must  also  demonstrate  that  its 
pricing  practices  during  the  POI  did  not 
resuh  in  sales  at  less  than  fair  value. 
Silarsa  cannot  satisfy  this  latter 
requirement.  The  Department's 
antidumping  determinations  are  not 
limited  only  to  those  exporters  who  are 
respondents  in  an  investigation;  rather, 
our  determinations  cover  all  exports  of 
the  specified  merchandise  from  the 
country  subject  to  an  investigation, 
regardless  of  whether  particular 
exporters  had  sales  during  the  POI. 
Accordingly,  we  determine  that  Silarsa 
will  not  be  excluded  from  the 
determination. 

Furthermore,  we  cannot  assign  Silarsa 
a  zero  deposit  rate  because  Silarsa's 


position,  once  it  begins  exporting  to  the 
United  States,  will  be  similar  to  that  of 
any  other  new  shipper  of  the  subject 
merchandise.  Accordingly,  Silarsa  is 
subject  to  the  "All  Others"  rate,  as 
would  be  any  new  shipper  of  the  subject 
merchandise  from  Argentina.  This 
approach  is  consistent  with  the 
Department's  long-standing  practice. 
Accordingly,  absent  actual  sales  by 
Silarsa,  assigning  it  the  "All  Others" 
rate  based  on  the  data  of  the  other 
Argentine  company  that  has  been  found 
to  sell  at  less  than  fair  value  is  the  only 
action  supported  by  the  facts  developed 
in  this  investigation. 

If  an  antidumping  duty  order  is  issued 
in  this  investigation,  Silarsa  will  have  an 
opportunity  to  request  an  administrative 
review  under  section  751  of  the  Act  If 
its  entries  are  found  to  be  priced  at  not 
less  than  foreign  market  value,  no  duties 
will  be  assessed  and  any  deposits  of 
estimated  antidumping  duties  it  was 
required  to  make  will  be  refunded  with 
interest. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  silicon 
metal  from  Argentina  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

We  based  the  USP  on  purchase  price, 
in  accordance  with  section  772(b)  of  the 
Act.  both  because  the  subject 
merchandise  was  sold  to  imrelated 
piu^hasers  in  the  United  States  prior  to 
importation  into  the  United  States  and 
because  exporter's  sales  price  (ESP) 
methodology  was  not  indicated  by  other 
circumstances.  We  calculated  purchase 
price  based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
labor  at  port,  customs  fees,  and 
Argentine  export  duties,  in  accordance 
with  section  772(dK2)  of  the  Act.  We 
increased  purchase  price  for  taxes 
rebated  and  taxes  uncollected  by  reason 
of  exportation,  in  accordance  with 
section  772(d)(1)(C)  of  the  Act.  Because 
of  inconsistencies  found  in  the  response, 
we  used  verified  duty  drawback  rates 
when  adjusting  for  taxes  rebated  and 
taxes  uncollected  by  reason  of 
exportation. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  silicon  metal  in 
the  home  market  to  serve  as  the  basis 
for  calculating  FMV.  we  compared  the 


volume  of  home  market  sales  of  the  such 
or  similar  category  [i.e..  all  silicon 
metal]  to  the  aggregate  volume  of  third 
country  sales,  in  accordance  with 
section  773(a)(1)  of  the  Act.  For  Andina, 
the  volume  of  home  market  sales  was 
greater  than  five  percent  of  the 
aggregate  volume  of  third  country  sales. 
Therefore,  we  determined  that  home 
market  sales  constituted  a  viable  basis 
for  calculating  FMV,  in  accordance  with 
19  CFR  353.48. 

On  February  5, 1991,  petitioners 
alleged  that  home  market  sales  were 
made  at  less  than  the  cost  of  production 
(COP)  and  that  constructed  value  (CV) 
should  be  used  to  compute  FMV. 
Because  we  had  reasonable  grounds  to 
believe  or  suspect  that  Andina  sold  in 
the  home  market  at  less  than  the  COP. 
we  initiated  a  cost  investigation  in 
accordance  with  section  773(b)  of  the 
Act. 

We  also  determined  Argentina's 
economy  to  be  hyperinflationary. 
Therefore,  in  order  to  eliminate  the 
distortive  effect  of  hyperinflation  and  in 
accordance  with  the  Department's 
longstanding  practice,  we  calculated 
separate  COPs  and  CVs  for  each  month 
of  the  POL  See,  e.g..  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Amended  Antidumping 
Duty  Order,  Tubeless  Steel  Disc  Wheels 
from  Brazil,  53  FR  34566  (September  7, 
1988)  (Disc  Wheels). 

In  order  to  determine  whether  home 
market  sales  were  above  the  COP.  we 
calculated  monthly  COPs  on  the  basis  of 
Andina's  cost  of  materials,  labor,  other 
fabrication  costs,  general  expenses,  and 
packing.  We  relied  on  the  COP  data 
submitted  by  Andina  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued:  We  adjusted  Andina's  crushing 
costs  based  on  the  percentage  of 
crushed  raw  material  used  in  silicon 
metal  production;  we  increased  general 
and  administrative  expenses  (G&A)  to 
include  "other  expenses"  as  reflected  on 
the  financial  statements:  we  reallocated 
factory  administrative  charges  based  on 
information  on  the  record;  we 
recalculated  electricity  costs  based  on 
information  on  the  record;  we  calculated 
an  offset  for  scrap  sales;  and  we 
corrected  certain  clerical  errors  in 
Andina's  submissioa 

We  compared  individual  home  market 
prices  with  the  monthly  COPs.  We 
found  that  during  the  POI  there  were 
sufficient  sales  overall  above  the  COP  to 
use  as  FMV.  However,  for  the  month  of 
July  1990,  all  sales  in  the  home  market 
were  made  at  prices  below  the  COP. 
Therefore,  for  this  month,  we  based 
FMV  on  CV.  See  Final  Determination  of 


Sales  at  Less  Than  Fair  Value 
Steel  Disc  Wheels  from  Brazil 
8948  (March  20. 1987). 

We  calculated  CV  in  accorc 
section  773(e)(1)  of  the  Act.  Tl 
CV  includes  materials,  fabrict 
general  expenses,  profit  and  p 
We  used  the  following  as  the 
calculating  CV: 

(1)  Andina's  actual  general 
because  they  exceed  the  statu 
percent  minimum  of  materials 
fabrication,  in  accordance  wit 
773(eKl)(B)(i)  of  the  Act;  and 

(2)  'The  statutory  minimum  ] 
eight  percent,  in  accordance  v 
section  773(e)(l)(B)(ii)  of  the  / 
Andina's  profit  was  less  that  ( 
percent  of  the  sum  of  general  i 
and  the  cost  of  manufacture  (( 

We  used  Andina's  submitte 
costs  except  for  the  following 
where  the  costs  were  not  appi 
quantified  or  valued:  we  adjut 
Andina's  crushing  costs  basec 
percentage  of  crushed  raw  ma 
in  silicon  metal  production;  w 
increased  G&A  to  include  "oti 
expenses"  as  reflected  on  the 
statements;  we  reallocated  fai 
administrative  charges  based 
information  on  the  record;  we 
recalculated  electricity  costs  I 
information  on  the  record;  we 
certain  clerical  errors  in  Andi 
submission;  and  we  added  im 
credit  and  packing  costs. 

We  made  circumstance  of  s 
adjustments,  where  appropria 
differences  in  credit  expenses 
accordance  with  19  CFR  353.5 
addition,  when  the  U.S.  date  c 
occurred  in  a  calendar  month 
the  date  of  shipment,  we  madi 
circumstance  of  sale  adjustmc 
account  for  hyperinfiation  bet 
exchange  rate  on  the  date  of  s 
the  exchange  rate  on  the  date 
shipment.  Because  the  CV  is  c 
as  of  the  date  of  exportation  ( 
we  made  this  adjustment  to  el 
the  artificial  distortion  of  valu 
by  the  rapid  depreciation  of  A 
currency.  See  Disc  Wheels. 

For  price-to-price  comparisi 
calculated  FMV  based  on  the 
ex-factory  prices  denominatec 
dollars  to  unrelated  customer! 
Argentina.  We  added  U.S.  pac 
to  the  home  market  price  in  a( 
with  section  773(a)(1)  of  the  A 
added  the  separate  profit  And 
realizes  from  the  sale  of  packi 
hoine  market  price. 

Because  all  price-to-price  cc 
mvrolved  purchase  price  sales, 
a  circumstance  of  sale  adjustr 
differences  in  credit  expenses 
accordance  with  19  CFR  353.5 
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volume  of  home  market  sales  of  the  such 
or  similar  category  [i.e..  all  silicon 
metal)  to  the  aggregate  volume  of  third 
country  sales,  in  accordance  with 
section  773(a)(1)  of  the  Act.  For  Andina, 
the  volume  of  home  market  sales  was 
greater  than  five  percent  of  the 
aggregate  volume  of  third  country  sales. 
Therefore,  we  determined  that  home 
market  sales  constituted  a  viable  basis 
for  calculating  FMV,  in  accordance  v^th 
19  CFR  353.48. 

On  February  5, 1991.  petitioners 
alleged  that  home  market  sales  were 
made  at  less  than  the  cost  of  production 
(COP)  and  that  constructed  value  (CV) 
should  be  used  to  compute  FMV. 
Because  we  had  reasonable  grounds  to 
believe  or  suspect  that  Andina  sold  in 
the  home  market  at  less  than  the  COP, 
we  initiated  a  cost  investigation  in 
accordance  with  section  773(b)  of  the 
Act. 

We  also  determined  Argentina's 
economy  to  be  hyperinflationary. 
Therefore,  in  order  to  eliminate  the 
distortive  effect  of  hyperinflation  and  in 
accordance  with  the  Department's 
longstanding  practice,  we  calculated 
separate  COPs  and  CVs  for  each  month 
of  the  POL  See,  e.g..  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Amended  Antidumping 
Duty  Order.  Tubeless  Steel  Disc  Wheels 
from  Brazil.  53  FR  34566  (September  7. 
1988)  (Disc  Wheels). 

In  order  to  determine  whether  home 
market  sales  were  above  the  COP.  we 
calculated  monthly  COPs  on  the  basis  of 
Andina's  cost  of  materials,  labor,  other 
fabrication  costs,  general  expenses,  and 
packing.  We  relied  on  the  COP  data 
submitted  by  Andina  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued:  We  adjusted  Andina's  crushing 
costs  based  on  the  percentage  of 
crushed  raw  material  used  in  silicon 
metal  production;  we  increased  general 
and  administrative  expenses  (G&A)  to 
include  "other  expenses"  as  reflected  on 
the  financial  statements:  we  reallocated 
factory  administrative  charges  based  on 
information  on  the  record;  we 
recalculated  electricity  costs  based  on 
information  on  the  record:  we  calculated 
an  offset  for  scrap  sales:  and  we 
corrected  certain  clerical  errors  in 
Andina's  submission. 

We  compared  individual  home  market 
prices  with  the  monthly  COPs.  We 
found  that  during  the  POI  there  were 
sufficient  sales  overall  above  the  COP  to 
use  as  FMV.  However,  for  the  month  of 
July  1990,  all  sales  in  the  home  market 
were  made  at  prices  below  the  COP. 
Therefore,  for  this  month,  we  based 
FMV  on  CV.  See  Final  Determination  of 


Sales  at  Less  Than  Fair  Value:  Tubeless 
Steel  Disc  Wheels  from  Brazil.  54  FR 
8948  (March  20. 1987). 

We  calculated  CV  in  accordance  with 
section  773(e)(1)  of  the  Act.  The  monthly 
CV  includes  materials,  fabrication, 
general  expenses,  profit  and  packing. 
We  used  the  following  as  the  basis  for 
calculating  CV: 

(1)  Andina's  actual  general  expenses 
because  they  exceed  the  statutory  ten 
percent  minimum  of  materials  and 
fabrication,  in  accordance  with  section 
773(eKl)(B)(i)  of  the  Act;  and 

(2)  'The  statutory  minimum  profit  of 
eight  percent,  in  accordance  with 
section  773(e)(l)(B)(ii)  of  the  Act,  as 
Andina's  profit  was  less  that  eight 
percent  of  the  sum  of  general  expenses 
and  the  cost  of  manufacture  (COM). 

We  used  Andina's  submitted  monthly 
costs  except  for  the  following  instances 
where  the  costs  were  not  appropriately 
quantified  or  valued:  we  adjusted 
Andina's  crushing  costs  based  on  the 
percentage  of  crushed  raw  material  used 
in  silicon  metal  production;  we 
increased  G&A  to  include  "other 
expenses"  as  refiected  on  the  financial 
statements:  we  reallocated  factory 
administrative  charges  based  on 
information  on  the  record:  we 
recalculated  electricity  costs  based  on 
information  on  the  record;  we  corrected 
certain  clerical  errors  in  Andina's 
submission;  and  we  added  imputed 
credit  and  packing  costs. 

We  made  circumstance  of  sale 
adjustments,  where  appropriate,  for 
differences  in  credit  expenses,  in 
accordance  with  19  CFR  353.56(a).  In 
addition,  when  the  U.S.  date  of  sale 
occurred  in  a  calendar  month  preceding 
the  date  of  shipment,  we  made  a 
circumstance  of  sale  adjustment  to 
account  for  hyperinfiation  between  the 
exchange  rate  on  the  date  of  sale  and 
the  exchange  rate  on  the  date  of 
shipment.  Because  the  CV  is  calculated 
as  of  the  date  of  exportation  (shipment), 
we  made  this  adjustment  to  eliminate 
the  artificial  distortion  of  value  caused 
by  the  rapid  depreciation  of  Argentina's 
currency.  See  Disc  Wheels. 

For  price-to-price  comparisons,  we 
calculated  FMV  based  on  the  unpacked, 
ex-factory  prices  denominated  in  U.S. 
dollars  to  unrelated  customers  in 
Argentina.  We  added  U.S.  packing  costs 
to  the  home  market  price  in  accordance 
with  section  773(a)(1)  of  the  Act.  We 
added  the  separate  profit  Andina 
realizes  from  the  sale  of  packing  to  the 
home  market  price. 

Because  all  price-to-price  comparisons 
m«rolved  purchase  price  sales,  we  made 
a  circumstance  of  sale  adjustment  for 
differences  in  credit  expenses,  in 
accordance  with  19  CFR  353.56.  We 


recalculated  credit  using  interest  rates 
available  to  Andina  during  the  POI  for 
borrowings  in  foreign  currencies. 

We  made  an  upward  adjustment  to 
the  tax-exclusive  home  market  prices  for 
the  taxes  we  computed  for  the  USP. 

Currency  Conversion 

No  certified  rates  of  exchange,  as 
furnished  by  the  Federal  Reserve  Bank 
of  New  York,  were  available  for  the  POI. 
In  place  of  those  rates,  we  used  the 
daily  official  exchange  rates  for 
Argentina  published  by  the  National 
Bank  of  Aigentina. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  all  information 
provided  by  the  respondent  by  using 
standard  verification  procedures, 
including  on-site  inspection  of 
manufacturers'  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Comment  1:  Petitioners  argue  that  the 
Department  should  not  make  an  upward 
adjustment  to  US.  price  for  the  tiunover 
tax  and  the  lote  hogar  tax  which  are 
assessed  on  gross  home  market 
revenues  but  not  on  export  revenues. 
Contrary  to  Andina's  claim  in  its 
January  11, 1991,  submission  that  these 
taxes  are  indirect  taxes  which  are 
included  in  the  price  of  silicon  metal 
sold  in  the  home  market,  petitioners 
maintain  that  these  taxes  are  actually 
taxes  on  the  gross  revenue.  Petitioners 
state  that  neither  the  turnover  tax  nor 
the  lote  hogar  tax  are  indirect  taxes,  and 
that  Andina  has  not  shown  that  it 
passes  these  taxes  through  to  customers 
by  including  these  taxes  in,  or  adding 
them  to.  the  home  market  selling  price. 

Petitioners  also  contend  that,  even  if  it 
were  appropriate  to  make  an  addition  to 
U.S.  price  for  the  turnover  tax  and  the 
lote  hogar  tax.  the  amount  of  the 
adjustment  made  in  the  preliminary 
determination  overstated  the  actual 
incidence  of  these  taxes  on  home  market 
sales.  Petitioners  claim  that  these  taxes 
are  imposed  only  on  home  market  sales 
within  the  province  of  San  Juan,  and 
that  such  sales  constitute  only  a  small 
percentage  of  Andina's  total  home 
market  sales.  Therefore,  petitioners 
argue  that  the  amount  that  should  be 
added  to  the  U.S.  price  for  the  turnover 
tax  and  the  lote  hogar  tax  should  not 
exceed  the  tax  rate  multiplied  by  the 
percentage  of  Andina's  sales  in  San 
Juan. 

Andina  claims  that  the  turnover  tax 
and  the  lote  hogar  tax  are  indirect  taxes 


on  the  sales  value  of  the  subject 
merchandise,  and  that  Andina  must  pay 
these  taxes  on  the  price  of  all  of  its 
home  market  sales.  Andina  states  that 
the  taxes  are  not  paid  separately  on 
each  sales  transaction;  rather,  at  the  end 
of  the  month  total  home  market  sales 
are  taxed.  Therefore,  Andina  asserts 
that  these  taxes  are  not  direct  taxes  like 
an  income  tax,  but  instead  are  taxes  on 
the  gross  revenue  of  home  market  sales. 

Andina  also  argues  that  it  pays  the 
turnover  tax  and  the  lote  hogar  tax  on 
all  its  home  market  sales,  with  di^erent 
tax  rates  for  the  different  provinces. 
Andina  further  claims  that  it  has 
understated  the  amount  of  the  taxes  to 
be  added  to  the  U.S.  sales  price,  since 
the  reported  percentage  is  only  for  sales 
in  San  )uan  province,  rather  than  an 
average  of  the  tax  rates  for  the  different 
provinces. 

DOC  Position:  We  agree  in  part  with 
petitioners.  In  our  preliminary 
determination,  we  added  the  combined 
turnover  tax  and  the  lote  hogar  tax. 
reported  by  Andina  as  indirect  taxes,  to 
U.S.  price  and  made  a  circumstance  of 
sale  (COS)  adjustment  to  home  market 
prices  for  the  difference  in  the  tax 
amounts  in  the  two  markets.  However, 
at  verification,  we  observed  that  Andina 
pays  these  taxes  on  monthly  revenue 
inclusive  of  home  market  sales  revenue, 
interest  income,  bond  revenue,  and 
other  miscellaneous  revenues,  but 
exclusive  of  export  revenues. 

Section  771(d)(1)(C)  of  the  Act 
provides  that  the  Department  make  a 
COS  adjustment  for  any  indirect  taxes 
imposed  directly  upon  the  "merchandise 
or  components  thereor'  that  have  not 
been  collected  by  reason  of  exportation 
of  the  merchandise  to  the  United  States, 
but  only  to  the  extent  that  such  taxes 
are  added  to  or  included  in  the  price  of 
the  merchandise  when  sold  in  the  home 
market  See,  e.g..  Frozen  Concentrated 
Orange  Juice  From  Brazil;  Final  Results 
and  Termination  in  Part  of  Antidumping 
Duty  Administrative  Review.  55  FR 
47502  (November  14, 1990)  (FCOJ).  There 
is  no  evidence  on  the  record  that  the 
tiunover  tax  and  the  lote  hogar  tax  are 
paid  by  the  purchaser,  nor  is  there 
evidence  that  Andina  takes  these  taxes 
into  account  in  setting  its  home  market 
prices.  Since  we  have  determined  that 
the  taxes  in  question  should  be  viewed 
as  taxes  on  gross  revenue  exclusive  of 
export  revenue,  not  taxes  imposed 
direcUy  upon  the  merchandise  or 
components  thereof,  we  have  not  made 
any  adjustment  for  these  taxes  in  the 
final  determination. 

Comment  Z-  Petitioners  aigue  that  any 
adjustments  the  Department  may  make 
for  the  rebate  of  indirect  taxes  under 
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Argentina's  reembolso  program  should 
be  only  to  the  extent  that  the  indirect 
taxes  are  paid  in  the  home  market  on 
silicon  metal  or  on  inputs  that  are 
physically  incorporated  into  silicon 
metal.  In  support  of  this  argument  they 
cite  to  Carbon  Steel  Wire  Rod  from 
Argentina,  49  PR  38170  (1984)  (ArgenUna 
Wire  Rod),  Barbed  and  Barbless  Wire 
from  Argentina.  50  FR  38563  (1985) 
(Argentina  Barbed  Wire),  and  Carbon 
Sleel  Pipe  and  Tube  from  Thailand.  55 
FR  42596  (1990)  (Thailand  Pipe  and 
Tube). 

Petitioners  also  argue  that  no 
adjustment  should  be  made  for  the 
followir.ji  indirect  taxes:  The  turnover 
tax,  the  Icto  hogar  tax,  import  duties,  the 
statistics  tax,  and  the  merchant  marine 
fund  tax,  because  these  taxes  are 
already  the  subject  of  separately 
claimed  adjustments.  Petitioners 
maintain  that  including  them  for 
purposes  of  determining  the  amount  of 
ariy  adjustment  under  the  reembolso 
rebate  program  would  result  in  their 
being  double  counted. 

Andina  argues  that  because  the  base 
upon  which  the  reembolso  rate  is 
applied  is  the  FOB  export  price  less  the 
cost  of  the  imported  electrodes,  the 
effective  rate  which  the  Department 
added  to  the  U.S.  price  was  less  than  the 
stated  reembolso  rate.  Andina  maintains 
that  under  the  Argentine  tax  system,  it 
qualifies  for  a  rebate  of  all  the  taxes 
listed  in  its  January  11, 1991,  submission. 

Andina  claims  that  an  adjustment  for 
the  turnover  tax  and  the  loge  hogar 
under  the  reembolso  program  would  not 
result  in  their  being  double  counted  if 
they  are  also  the  subject  of  a  separate 
adjustment  because  these  taxes  have 
two  effects  at  two  different  stages. 
Andina  claims  that  it  not  only  pays 
these  taxes  on  its  sales  income,  but  also 
on  the  products  it  purchases  from  its 
suppliers  because  these  taxes  are 
passed  onto  Andina  through  the  prices 
charged  by  Andina's  suppliers. 

However,  Andina  does  agree  with 
petitioners  that  the  import  duties,  the 
statistics  tax,  and  merchant  marine  fund 
tax  would  be  double  counted  if  the 
Department  were  to  consider  them  for 
purposes  of  the  reembolso  rebate 
adjustment. 

DOC  Position:  We  disagree  with 
petitioners'  argument  that  the 
adjustment  to  U.S.  price  for  the  rebate  of 
indirect  taxes  must  be  limited  to  the 
rebate  of  taxes  paid  on  inputs  that  are 
physically  incorporated  into  the  subject 
merchandise. 

Prior  to  the  Trade  Act  of  1974, 
sections  203  and  204  of  the  Antidumping 
Act  of  1921, 19  U.S.C.  162  and  163, 
provided  for  an  upward  adjustment  to 
U.S.  price  for  taxes  rebated  or  not 


collected  by  reason  of  exportation  "in 
respect  to  the  manufacture,  production, 
or  sale  of  the  merchandise."  H.R.  Rep. 
No.  93-571,  93rd  Cong.,  1st  Sess.  69-70 
(1973).  This  allowed  for  an  adjustment 
to  U.S.  price  for  a  broad  range  of  taxes. 
In  the  legislative  history  to  the  Trade 
Act  of  1974,  Congress  expressed  concern 
that  the  adding  back  of  such  taxes  under 
the  Antidumping  Act  had  "the  effect  of 
reducing  or  eliminating  any  dumping 
margins  that  may  exist."  Id.  at  70. 

Accordingly,  section  321(b)  of  the 
Trade  Act  of  1974  amended  section  203 
and  204  of  the  Antidumping  Act  to 
provide  for  an  upward  adjustment  to 
U.S.  price  for  "any  taxes  imposed  in  the 
country  of  exportation  directly  upon  the 
exported  merchandise  or  components 
thereof,"  and  which  have  been  rebated 
or  not  collected  by  reason  of  exportation 
of  the  merchandise  to  the  United  States. 
See  19  U.S.C.  1677a(d)(l)(C).  Thus,  with 
this  amendment  Congress  limited  the 
adjustment  to  U.S.  price  for  the  rebate  of 
taxes  to  those  instances  in  which  "the 
direct  relationship  of  the  tax  to  the 
product  being  exported,  or  components 
thereof,  could  be  demonstrated."  H.R. 
No.  93-571,  at  69.  Accord  S.  Rep.  No.  93- 
1298,  93rd  Cong.,  2nd  Sess.  172  (1974). 
This  is  the  same  standard  used  in  a  CVD 
investigation  in  determining  whether  a 
foreign  company  has  received  a 
countervailable  benefit  for  the  rebate  of 
indirect  taxes.  See  H.R.  Rep.  No.  93-571 
at  69  (amendment  would  "conform  the 
standard  in  the  Antidumping  Act  to  the 
standard  under  the  CVD  law,  thereby 
harmonizing  tax  treatment  under  the 
two  statutes);  S.  Rep.  No.  93-1298,  at  172 
(the  standard  in  the  amendment 
"parallels  that  standard  employed  by 
the  Treasury  Department  under  the 
countervailing  duty  law  in  determining 
whether  tax  rebated  and  remissions 
constitute  bounties  or  grants"). 

It  might  be  argued  that  by  including 
the  "directly  related"  standard. 
Congress  intended  that  a  separate 
subsidy  investigation  be  undertaken 
whenever  an  adjustment  involving  the 
rebate  of  indirect  taxes  is  to  be  made 
pursuant  to  section  772(d)(1)(C). 
However,  other  than  indicating  that  the 
adjustment  should  be  limited  where  the 
existence  of  an  excessive  rebate  is 
established,  neither  the  statutory 
language  nor  the  legislative  history  of 
this  provision  contains  any  express 
indication  that  Congress  intended  that 
the  administering  authority  conduct  a 
separate  CVD  investigation  within  an 
AD  investigation  in  order  to  limit  U.S. 
price  adjustments.  Moreover,  there  is  no 
indication  that  the  Treasury 
Department,  which  was  involved  in  the 
drafting  of  the  1974  Trade  Act  and 
which  was  responsible  for  administering 


the  AD  law  until  1980,  ever  interpreted 
the  amended  U.S.  price  section  to 
require  that  a  subsidy  inquiry  for 
information  on  physical  incorporation 
be  conducted  in  the  context  of  a  stand- 
alone AD  investigation.  Therefore,  when 
there  is  a  companion  CVD  proceeding 
on  the  merchandise  subject  to  an  AD 
proceeding,  the  Department  limits 
adjustments  to  U.S.  price  for  the  rebate 
of  indirect  taxes  to  taxes  paid  on  inputs 
that  are  physically  incorporated  into  the 
subject  merchandise.  The  Department, 
however,  does  not  limit  such 
adjustments  to  U.S.  price  when  there  is 
no  companion  CVD  proceeding  on  the 
subject  merchandise. 

Furthermore,  the  adjustment  required 
by  section  772(d)(1)(D)  of  the  Act 
indicates  that  the  adjustment  for  the 
rebate  of  indirect  taxes,  pursuant  to 
section  772(d)(1)(C),  should  be  Hmited  to 
taxes  paid  on  inputs  physically 
incorporated  into  the  subject 
merchandise  only  when  there  is  a 
companion  CVD  proceeding.  Under 
section  321(b)  of  the  1974  Trade  Act, 
Congress  also  amended  section  203  of 
the  Antidumping  Act  to  provide  that 
purchase  price  shall  be  increased  by 
"the  amount  of  any  countervailing  duty 
imposed  on  the  merchandise  under  part 
1  of  this  subtitle  or  section  1303  of  this 
title  to  offset  an  export  subsidy."  See  19 
use  1677a(d)(l)(D).  Although  this 
provision  of  the  Act  is  designed  to 
prevent  what  would  be  a  double 
assessment  on  a  respondent  when  there 
is  a  companion  CVD  proceeding,  see 
H.R.  Rep.  No.  93-571,  at  70;  S.  Rep.  No. 
93-1298,  at  172,  it  is  not  meant  to 
provide  a  benefit  to  the  respondent.  A 
benefit  would  occur,  however,  if,  as 
under  the  pre-1974  statute,  any 
countervailable  rebate  of  taxes  were 
included  in  the  upward  adjustment  to 
U.S.  price. 

Accordingly,  in  order  to  properly  give 
effect  to  section  772(d)(1)(D)  when  there 
is  a  companion  CVD  case,  adjustments 
to  U.S.  price  under  section  772(d)(1)(C) 
must  be  limited  to  the  amount  of  the 
rebate  of  indirect  taxes  on  inputs  that 
are  physically  incorporated  into  the 
exported  merchandise.  In  this  regard, 
the  Department  notes  that  U.S.  price 
adjustments,  pursuant  to  section 
772(d)(1)(C),  should  not  be  limited  when 
there  is  an  "allied"  CVD  case,  i.e.,  one 
which  deals  with  a  principal  upstream 
input  such  as  in  Argentine  Barbed  Wire, 
and  does  not  intend  in  the  future  to  limit 
U.S.  price  adjustments  in  such  cases  to 
the  amount  of  the  rebate  of  indirect 
taxes  paid  on  inputs  that  are  physically 
incorporated  into  the  subject 
merchandise. 


The  complex  nature  of  the 
investigation  that  must  be  and 
resolve  the  issue  of  "physical 
incorporation"  also  suggests  tl 
Congress  did  not  intend  that  a 
CVD  investigation  be  conducti 
context  of  a  stand-alone  AD 
investigation.  For  example,  cei 
countries,  tuch  as  Argentina,  < 
"cascade"  tax  system  in  whici 
taxes  are  assessed  on  every  p: 
within  the  production  chain  of 
produced  in  the  country,  with 
given  (as  with  value-added  ta: 
taxes  already  paid.  The  indire 
imposed  upon  the  inputs  to  th( 
product  (and  upon  the  inputs  t 
inputs,  etc.)  are,  in  effect,  mull 
the  extent  that  the  effective  in 
burden  borne  by  the  final  pro< 
usually  is  several  times  the  no 
of  any  turnover  tax.  When  cor 
normal  CVD  investigation  to  c 
whether  the  rebate  of  indirect 
under  a  "cascade"  tax  system 
excessive,  the  Department  mu 
extensively  with  the  foreign  g( 
in  question  to  explore  the  nati 
government  studies  (typically 
specific  "input-output"  econoi 
studies)  which  document  spec 
cumulative  tax  burdens  for  all 
and  products.  Such  a  proceed) 
ordinarily  is  very  complex  an( 
consuming.  In  contrast,  AD 
investigations  in  market  econi 
countries  rarely  involve  gover 
government  contact  because  £ 
information  relevant  to  antidu 
determinations  (concerning  pi 
costs)  is  possessed  by  the  pri\ 
companies  involved. 

In  addition,  the  courts  have 
stated  that  there  are  good  rea: 
the  Department  should  refrair 
making  a  subsidy  determinati 
context  of  an  AD  investigatioi 
example,  as  the  court  explain 
Corp.  V.  United  States,  632  F.  I 
(Crr  1986):  'The  determinatio 
whether  a  countervailable  sul 
exists  is  a  complex  one  and  C 
has  provided  a  separate  set  o: 
guidelines  for  the  inquiry.  In  s 
investigation  the  ITA  is  not  se 
same  information  or  asking  th 
questions  It  would  in  a  countc 
duty  investigation."  Id.  at  55. . 
East  Machinery  Co.,  Ltd.  v.  U 
States.  699  F.  Supp.  309  (CIT  1 
Sawhill  Tubular  Div.  Cyclops 
United  States,  651  F.  Supp.  14 
1986). 

Therefore,  even  without  tali 
account  the  turnover  tax.  and 
hogar  tax.  which  we  have  det 
are  not  indirect  taxes.  (See  I> 
Position  to  Comment  1),  and  t 
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the  AD  law  until  1980,  ever  interpreted 
the  amended  U.S.  price  section  to 
require  that  a  subsidy  inquiry  for 
information  on  physical  incorporation 
be  conducted  in  the  context  of  a  stand- 
alone AD  investigation.  Therefore,  when 
there  is  a  companion  CVD  proceeding 
on  the  merchandise  subject  to  an  AD 
proceeding,  the  Department  limits 
adjustments  to  U.S.  price  for  the  rebate 
of  indirect  taxes  to  taxes  paid  on  inputs 
that  are  physically  incorporated  into  the 
subject  merchandise.  The  Department, 
however,  does  not  limit  such 
adjustments  to  U.S.  price  when  there  is 
no  companion  CVD  proceeding  on  the 
subject  merchandise. 

Furthermore,  the  adjustment  required 
by  section  772(d)(1)(D)  of  the  Act 
indicates  that  the  adjustment  for  the 
rebate  of  indirect  taxes,  pursuant  to 
section  772(d)(1)(C).  should  be  limited  to 
taxes  paid  on  inputs  physically 
incorporated  into  the  subject 
merchandise  only  when  there  is  a 
companion  CVD  proceeding.  Under 
section  321(b)  of  the  1974  Trade  Act. 
Congress  also  amended  section  203  of 
the  Antidumping  Act  to  provide  that 
purchase  price  shall  be  increased  by 
"the  amount  of  any  countervailing  duty 
imposed  on  the  merchandise  under  part 
1  of  this  subtitle  or  section  1303  of  this 
title  to  offset  an  export  subsidy."  See  19 
use  1677a(d)(l)(D).  Although  this 
provision  of  the  Act  is  designed  to 
prevent  what  would  be  a  double 
assessment  on  a  respondent  when  there 
is  a  companion  CVD  proceeding,  see 
H.R.  Rep.  No.  93-571,  at  70;  S.  Rep.  No. 
93-1298,  at  172.  it  is  not  meant  to 
provide  a  benefit  to  the  respondent.  A 
benefit  would  occur,  however,  if,  as 
under  the  pre-1974  statute,  any 
countervailable  rebate  of  taxes  were 
included  in  the  upward  adjustment  to 
U.S.  price. 

Accordingly,  in  order  to  properly  give 
effect  to  section  772(d)(1)(D)  when  there 
is  a  companion  CVD  case,  adjustments 
to  U.S.  price  under  section  772(d)(1)(C) 
must  be  limited  to  the  amount  of  the 
rebate  of  indirect  taxes  on  inputs  that 
are  physically  incorporated  into  the 
exported  merchandise.  In  this  regard, 
the  Department  notes  that  U.S.  price 
adjustments,  pursuant  to  section 
772(d)(1)(C),  should  not  be  limited  when 
there  is  an  "allied"  CVD  case,  i.e.,  one 
which  deals  with  a  principal  upstream 
input  such  as  in  Argentine  Barbed  Wire, 
and  does  not  intend  in  the  future  to  limit 
U.S.  price  adjustments  in  such  cases  to 
the  amount  of  the  rebate  of  indirect 
taxes  paid  on  inputs  that  are  physically 
incorporated  into  the  subject 
merchandise. 


The  complex  nature  of  the 
investigation  that  must  be  undertaken  to 
resolve  the  issue  of  "physical 
incorporation"  also  suggests  that 
Congress  did  not  intend  that  a  separate 
CVD  investigation  be  conducted  in  the 
context  of  a  stand-alone  AD 
investigation.  For  example,  certain 
countries,  such  as  Argentina,  employ  a 
"cascade"  tax  system  in  which  turnover 
taxes  are  assessed  on  every  product 
within  the  production  chain  of  all  goods 
produced  in  the  country,  with  no  credit 
given  (as  with  value-added  taxes)  for 
taxes  already  paid.  The  indirect  taxes 
imposed  upon  the  inputs  to  the  fmal 
product  (and  upon  the  inputs  to  the 
inputs,  etc.)  are,  in  effect,  multiplied  to 
the  extent  that  the  effective  indirect  tax 
burden  borne  by  the  final  product 
usually  is  several  times  the  nominal  rate 
of  any  turnover  tax.  When  conducting  a 
normal  CVD  investigation  to  determine 
whether  the  rebate  of  indirect  taxes 
under  a  "cascade"  tax  system  is 
excessive,  the  Department  must  deal 
extensively  with  the  foreign  government 
in  question  to  explore  the  nature  of  any 
government  studies  (typically  sector- 
specific  "input-output"  econometric 
studies)  which  document  specific  and 
cumulative  tax  burdens  for  all  inputs 
and  products.  Such  a  proceeding 
ordinarily  is  very  complex  and  time- 
consuming.  In  contrast  AD 
investigations  in  market  economy 
countries  rarely  involve  govemment-to- 
govemment  contact  because  all  of  the 
information  relevant  to  antidumping 
determinations  (concerning  prices  and 
costs)  is  possessed  by  the  private 
companies  involved. 

In  addition,  the  courts  have  explicitly 
stated  that  there  are  good  reasons  why 
the  Department  should  refrain  from 
making  a  subsidy  determination  in  the 
context  of  an  AD  investigation.  For 
example,  as  the  court  explained  in  Huffy 
Corp.  v.  United  States,  632  F.  Supp.  50 
(Crr  1986):  'The  determination  of 
whether  a  countervailable  subsidy 
exists  is  a  complex  one  and  Congress 
has  provided  a  separate  set  of 
guidelines  for  the  inquiry.  In  a  dumping 
investigation  the  ITA  is  not  seeking  the 
same  information  or  asking  the  same 
questions  it  would  in  a  countervailing 
duty  investigation."  Id.  at  55.  Accord  Far 
East  Machinery  Co.,  Ltd.  v.  United 
States.  699  F.  Supp.  309  (CIT  1988), 
Sawhill  Tubular  Div.  Cyclops  Corp.  v. 
United  States,  651  F.  Supp.  1421  (CIT 
1986). 

Therefore,  even  without  taking  into 
account  the  turnover  tax,  and  the  lote 
hogar  tax,  which  we  have  determined 
are  not  indirect  taxes.  (See  DOC 
Position  to  Comment  1),  and  the  import 


duties,  the  statistics  tax,  and  the 
merchant  marine  tax,  which  we  have 
already  adjusted  for  as  duty  drawbacks, 
we  are  satisfied  that  the  reembolso 
program  qualifies  as  a  rebate  of  indirect 
taxes  within  the  meaning  of  section 
772(d)(1)(C)  of  the  Act.  and  an 
adjustment  for  the  amount  of  the 
reemboslo  rebate  is  proper.  We  have 
verified  that  Andina  receives  a  rebate 
under  the  reembolso  program  for  taxes 
imposed  directly  upon  the  product  or  its 
components.  Accordingly,  we  made  an 
upward  adjustment  to  U.S.  price  for  the 
amount  of  this  rebate. 

Comment  3:  Petitioners  claim  that  the 
amount  of  duty  drawback  recalculated 
at  verification  overstated  the  amount  of 
merchant  marine  tax  per  metric  ton  of 
silicon  metal  that  should  be  included  in 
the  COS  adjustment  for  duty  drawback. 

Petitioners  argue  that  the  amount  of 
merchant  marine  tax  calculated  by 
Andina  should  be  multiplied  by  the 
amount  of  electrodes  used  per  metric 
ton  of  silicon  metal  in  order  to  calculate 
the  amount  of  merchant  marine  tax  per 
metric  ton  of  silicon  metal. 

Andina  agrees  with  petitioners. 

DOC  Position:  We  agree  with 
petitioners.  At  verification,  we  observed 
that  the  merchant  marine  tax  is  applied 
per  metric  ton  (MT)  of  silicon  metal.  We 
also  noted  that  Andina's  duty  drawback 
calculation  had  not  been  multiphed  by 
the  electrode  usage  per  MT  of  silicon 
metal.  Andina's  duty  drawback 
calculation  for  the  merchant  marine  tax 
should  have  been  multiplied  by  the 
verified  electrode  usage  per  MT  of 
silicon  metal  in  order  to  palculate  the 
proper  amount  of  electrode  freight  cost 
per  MT  of  silicon  metal  to  be  Included  in 
the  COS  adjustment  for  duty  drawback. 
We  used  this  corrected  merchant  marine 
tax  in  our  calculation  of  duty  drawback. 

Comment  4:  Petitioners  eu^gue  that  in 
its  April  18. 1991.  submission,  Andina 
provided  information  concerning  the 
amount  of  an  export  tax  paid  on  its 
August  U.S.  sales,  and  that  the 
Department  should  make  a  downward 
adjustment  to  U.S.  price  for  the  export 
tax  assessed  on  these  sales.  Petitioners 
argue  that  the  Department  should  use 
the  amount  of  tax  paid,  as  reported  by 
Andina,  as  best  information  available 
(BIA)  for  the  amount  of  the  adjustment 

Andina  agrees  with  petitioners. 
Andina  concedes  that  the  August 
charges  are  not  actually  taxes,  but  are 
warehousing  expenses  Andina  incurred 
on  the  August  shipments  which  a 
customs  official  recorded  in  the  colunm 
in  a  shipping  permit  where  export  duties 
used  to  appear.  Therefore.  Andina 
argues  that  although  these  charges  were 


not  taxes,  they  have  the  same  effect  as  if 
they  had  been  reported  as  a  tax. 

ZXX7  Position:  We  agree  with 
petitioners.  In  its  April  18, 1991, 
submission.  Andina  reported  this 
amount  as  an  export  tax.  Later,  in  its 
May  30, 1991.  rebuttal  brief,  Andina 
referred  to  this  amount  as  a  type  of 
warehousing  charge.  Although  Andina 
could  not  demonstrate  what  this  charge 
was  for,  at  verification  we  observed  that 
Andina  did  in  fact  pay  this  charge  on  its 
August  export  sales.  Accordingly,  as 
BIA  we  used  the  amount  reported  and 
verified  for  this  charge  and  made  a 
downward  adjustment  to  U.S.  price. 

Comment  5:  Petitioners  argue  that 
because  Andina  pays  a  tax  on  its  inland 
frei^t.  the  Department  should  include 
this  tax  in  the  amount  deducted  from 
U.S.  price  for  foreign  inland  freight. 

Andina  argues  that  it  has  reported  the 
full  amount  of  the  freight  invoice  in  Its 
sales  listing.  Andina  claims  that  the 
difference  between  the  freight  invoice 
and  what  Andina  paid  to  the  freight 
company  is  a  withholding  of  income  tax 
on  behalf  of  the  freight  company. 
Andina  maintains  that  it  retains  a 
percentage  of  the  invoice  amount  equal 
to  the  tax  amount  and  remits  this  to  the 
federal  government.  Therefore,  Andina 
argues  that  it  does  not  pay  a  tax  on  its 
inland  freight  and  that  there  should  be 
no  adjustment  for  this  tax  because 
Andina  has  already  reported  and  paid 
the  full  price  on  the  freight  invoice  as 
Andina's  freight  cost 

DOC  Position:  We  agree  with  Andina. 
At  verification,  we  observed  that 
Andina  had  reported  the  full  amount  of 
the  freight  invoice  in  its  sales  listing. 
Andina  pays  a  percentage  of  the  freight 
invoice  amount  to  the  government 
Therefore,  the  withholding  tax  is 
included  in  the  amount  of  freight 
reported  by  Andina. 

Comment  ft  Petitioners  argue  that  the 
Department  should  use  home  market 
price  in  australes  rather  than  U.S. 
dollars  as  the  basis  for  FMV.  Petitioners 
maintain  that  Andina  sets  its  prices  and 
incurs  its  expenses  in  australes.  not  U.S. 
dollars.  Petitioners  argue  that  since 
Andina  provided  the  australes  price  on 
the  date  of  payment  and  the  exchange 
rates  used  in  calculating  the  australes 
prices  in  its  March  20, 1991,  submission, 
the  use  of  dollar  prices  as  BIA  is  no 
longer  necessary  and  the  Department 
should  use  these  reported  australes 
prices  when  calculating  FMV. 

Petitioners  also  maintain  that  for 
those  home  market  sales  for  which 
Andina  has  not  yet  received  payment 
and  does  not  have  final  australei  prices, 
the  Department  should  exclude  such 
sales. 
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Andina  argues  that  its  sales  are  priced 
in  U.S.  dollars  and  that  the  austral 
amounts  that  it  assigns  to  its  sales  are 
for  accounting  purposes  only.  Andina 
further  argues  that,  because  of 
hyperinflation,  some  of  the  australes 
amounts  during  the  POI  are 
meaningless,  and  that  using  the 
australes  amounts  for  its  home  market 
sales  would  be  much  less  accurate  than 
using  the  reported  U.S.  dollar  amounts. 

Andina  maintains  that  all  of  its 
invoices  for  home  market  sales  contain 
dollar  unit  prices  and  that  these  dollar 
prices  are  the  basis  for  all  of  Andina's 
calculations.  Andina  also  states  that  the 
Argentine  Government  has  "dollarized" 
the  entire  Argentine  economy.  This 
system  is  officially  recognized  by  the 
Argentine  Government  in  the 
Convertibility  Law.  whereby  the 
Subsecretary  of  Foreign  Trade  allows 
the  commercial  practice  of  listing  both 
austral  and  dollar  prices  on  all  invoices. 

DOC  Position:  We  agree  with  Andina. 
All  of  Andina's  calculations  and 
invoices  contain  the  dollar  value  of  its 
home  market  sales.  At  verification  we 
saw  evidence  that  the  Argentine 
economy  is  indeed  dollarized,  and  that 
sales  and  purchases  are  negotiated  in 
U.S.  dollars  in  the  normal  course  of 
trade.  The  Department  requires 
respondents  to  provide  all  prices  and 
expenses  in  the  currency  in  which  they 
were  incurred  to  facilitate  accurate 
computations.  See  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Martial  Arts  Uniforms  from 
Taiwan,  54  FR  18562  (May  1, 1989).  In 
this  case,  the  respondent  has  given 
ample  proof  that  sales  and  purchases 
are  valued  in  U.S.  dollars  in  the  normal 
course  of  trade  in  Argentina,  and  there 
is  nothing  in  the  Act  or  regulations 
precluding  the  use  of  dollar 
ilcnominated  home  market  prices. 
Therefore,  we  determine  that  using  the 
reported  U.S.  dollar  values  for  Andina's 
home  market  sales  is  appropriate  in  this 
investigation. 

Since  we  are  basing  FMV  on  the 
reported- U.S.  dollar  values,  we  do  not 
need  the  final  austral  prices  for  the 
home  market  sales  on  which  Andina  has 
r  ot  yet  received  payment.  These  sales 
do  not  need  to  be  excluded  from  our 
FMV  calculation  because  Andina  has 
reported  the  prices  of  these  home 
market  sales  in  U.S.  dollars  in  its 
oi-iginal  sales  listing. 

Comment  7:  Petitioners  argue  that  the 
Department  should  follow  its 
established  practice  and  calculate 
Andina's  home  market  credit  expense 
based  on  the  australes  price  on  the  date 
of  sale.  Andina  argues  that  this  proposal 
[p  not  reasonable  from  an  economic  or 
financial  point  of  view  because  Andina 


gives  no  significance  to  the  sale  price  in 
australes  at  the  date  of  sale. 

DOC  Position:  We  agree  with 
petitioners  that  the  home  market  credit 
expense  should  be  based  on  the  price  on 
the  date  of  sale.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Certain  Fresh  Cut  Flowers  from 
Mexico.  56  FR  1794  (January  17, 1991). 
The  Department  makes  an  adjustment 
for  credit  expenses  in  order  to  take  into 
account  the  opportunity  costs  incurred 
by  a  seller  when  it  does  not  receive 
payment  immediately.  Therefore,  the 
price  at  the  date  of  sale  is  the 
appropriate  measure  of  the  revenue 
foregone  by  Andina.  However,  we  agree 
with  Andina  that  the  australes  price  on 
the  date  of  sale  is  not  the  appropriate 
base  on  which  to  calculate  credit 
expense.  The  price  in  U.S.  dollars  on  the 
date  of  sale  is  the  most  accurate  basis 
for  measuring  the  revenue  foregone  by 
Andina  to  use  when  calculating 
Andina's  home  market  credit  expense. 
See  also  DOC  Position  in  Comment  6. 

Comment  8:  Petitioners  maintain  that 
an  average  of  the  interest  rates  for 
foreign  currency  borrowing  available  to 
Andina  during  the  POI  is  the  most 
appropriate  interest  rate  to  use  to 
calculate  Andina's  home  market  credit 
expense.  Petitioners  argue  that,  in  light 
of  the  wide  disparity  of  interest  rates  for 
austral  borrowing  during  the  POL  using 
an  average  of  the  foreign  currency 
borrowing  rates  is  more  appropriate. 

Andina  argues  that  petitioners  are 
being  inconsistent  in  arguing  for  the  use 
of  dollar  interest  rates  for  credit 
expense  on  one  hand,  and  for  the  use  of 
austral  home  market  sales  prices  on  the 
other  hand.  Andina  maintains  that 
petitioners  cite  no  legal  authority  for 
using  interest  rates  in  one  currency  and 
prices  in  another  currency.  Andina 
claims  that  the  wide  disparity  in  the 
austral  borrowing  rates  during  the  POI 
was  caused  by  hyperinflation,  and  that 
the  credit  expense  should  be  calculated 
on  the  basis  of  the  dollar  sales  price 
using  dollar  interest  rates. 

DOC  Position:  We  agree  with  Andina. 
At  verification  we  observed  that  Andina 
had  access  to  foreign  currency 
borrowings.  Given  that  we  are  using  the 
U.S.  dollar  denominated  prices,  the  U.S. 
dollar  interest  rates  are  the  appropriate 
rates  to  use  to  calculate  Andina's  home 
market  credit  expense. 

Comment  ft  Petitioners  argue  that  the 
prices  reported  for  Andina's  purchases 
of  packing  material  for  its  home  market 
sales  are  less  than  the  prices  that 
Andina  charges  its  customers  for 
packing.  Petitioners  maintain  that  it  is 
the  Department's  practice  to  add  to 
FMV  the  revenue  earned  on  packing. 
Therefore,  petitioners  maintain  that  the 


packing  revenue  that  Andina  earns  on 
its  home  market  sales  should  be  added 
to  Andina's  home  market  prices. 

Andina  claims  that  the  method  used 
to  report  packing  is  correct  and  allows 
the  Department  to  do  a  valid 
comparison.  Andina  argues  that  the 
adjustment  proposed  by  petitioners  is 
incorrect  because  Andina  packs  its 
home  market  sales  in  boxes,  which  cost 
more,  and  all  of  its  U.S.  sales  in  bags, 
which  cost  less.  Andina  maintains  that 
the  packing  methodology  used  in  the 
preliminary  determination  is  correct. 

DOC  Position:  We  agree  with 
petitioners.  At  verification,  we  observed 
that  the  price  Andina  charges  its  home 
market  customers  for  packing  is  more 
than  the  cost  that  Andina  incurs  for  its 
purchases  of  packing  material.  We  view 
the  price  for  packing,  which  is 
separately  stated  on  Andina's  home 
market  sales  invoices,  as  an  integral 
part  of  the  overall  price  of  the 
merchandise.  Since  Andina  realizes  a 
separate  profit  on  its  price  for  packing  in 
the  home  market,  we  have  revised  our 
calculations  to  include  this  profit  in  the 
home  market  prices  for  silicon  metal. 
Since  Andina  uses  both  bags  and  boxes 
for  home  market  packing  but  did  not 
report  which  was  used  for  each  sale,  we 
have  used,  as  BIA,  a  packing  cost  which 
assumes  equal  use  of  bags  and  boxes. 
For  this  adjustment,  we  added  the 
separate  packing  price  to  home  market 
prices,  then  subtracted  from  this  amount 
the  average  cost  of  home  market 
packing,  and  finally  added  back  the 
actual  cost  of  packing  for  sales  to  the 
United  States. 

Comment  10:  Andina  argues  that  the 
Department  should  recalculate  its  export 
duty  for  U.S.  sales.  Andina  maintains 
that  the  Department  applied  the  rate  of 
the  export  duty  in  effect  on  the  date  of 
sale  in  its  preliminary  determination. 
However,  Andina  argues  that,  at 
verification,  the  Department  officials 
observed  that  Decree  713,  Resolution 
100/89  calls  for  the  export  duty  to  be 
applied  to  export  sales  on  the  date  of 
shipment,  not  the  date  of  sale. 
Therefore.  Andina  argues  that  the 
Department  should  use  the  export  duty 
in  effect  on  the  date  of  shipment,  not  the 
date  of  sale  when  calculating  U.S.  price. 

Andina  also  maintains  that  the 
Department  incorrectly  applied  the 
export  duty  rate  direcUy  to  the  sales 
price  in  its  preliminary  determination. 
Andina  argues  that  Department  officials 
observed  at  verification  that  the  taxable 
base  on  which  the  export  duty  is  applied 
is  the  sales  price  less  the  cost  of 
imported  electrodes.  Therefore.  Andina 
argues  that  the  Department  should 
recalculate  the  export  duty  using  the 


sales  price  less  the  cost  of  imp 
electrodes  as  the  taxable  base 

DOC  Position:  We  agree  wil 
At  verification,  we  noted  that 
export  duty  applied  to  export 
based  on  the  date  of  shipment 
date  of  sale.  We  also  noted  th 
export  duty  is  applied  to  the  s 
less  the  cost  of  iinported  elect 

Comment  11:  Petitioners  arg 
since  the  Department  was  une 
confirm  the  chemical  composi 
Andina's  sales,  the  Departmei 
continue  to  compare  all  sales 
home  market  to  all  U.S.  sales, 
exception  of  the  sale  in  each  i 
designated  by  Andina  as  "sil. 
Petitioners  argue  that  Andina 
disclaimed  any  sales  of  mater 
silicon  content  below  99  perc« 
though  Andina's  home  markei 
listing  refers  to  sales  of  silicoi 
with  a  silicon  content  of  98  pe 
Petitioners  maintain  that  ther 
other  evidence  on  the  record  i 
that  Andina  sold  silicon  meta 
the  POI  with  a  silicon  content 
than  98.5  percent  or  an  iron  c< 
more  than  0.65  percent.  There 
petitioners  argue  that,  for  pur 
price  comparison,  all  of  Andii 
and  home  market  sales  (othei 
polv.")  should  be  considered 
of  grade  1  material. 

Andina  argues  that  the  chei 
analysis  of  the  impurities  in  a 
metal  Andina  produced  in  19( 
Andina  gave  to  the  Departme 
verification  can  be  used  to  ca 
silicon  content  of  all  silicon  n 
Andina  produced  during  the  1 

DOC  Position:  We  agree  w 
petitioners.  Andina  reported ' 
content  of  Its  sales  as  either  { 
or  99  percent  In  the  prelimini 
determination,  we  compared 
sales,  as  defined  in  our  quest 
the  home  market  to  all  grade 
sales;  and  grade  4  sales  to  gri 
in  both  markets.  At  verificatii 
were  unable  to  verify  the  exa 
content  of  any  of  Andina's  sa 
the  POL  No  chemical  analysi 
chemical  certificates  existed 
Andina's  individual  sales  dui 
POI.  Because  we  were  unabli 
the  specific  chemical  compos 
Andina's  sales,  as  best  infon 
available  (BIA)  we  compared 
the  home  market  to  all  U.S.  s 
grade  1  material. 

We  have  excluded  the  pro< 
designated  as  "sil.  polv."  froi 
analysis  for  purposes  of  the  f 
determination.  "This  product, 
accounts  for  an  extremely  sn 
percentage  of  total  U.S.  sales 
to  scrap  or  off-specification 
merchandise  [i.e..  its  silicon  i 
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packing  revenue  that  Andina  earns  on 
its  home  market  sales  should  be  added 
to  Andina's  home  market  prices. 

Andina  claims  that  the  method  used 
to  report  packing  is  correct  and  allows 
the  Department  to  do  a  valid 
comparison.  Andina  argues  that  the 
adjustment  proposed  by  petitioners  is 
incorrect  because  Andina  packs  its 
home  market  sales  in  boxes,  which  cost 
more,  and  all  of  its  U.S.  sales  in  bags, 
which  cost  less.  Andina  maintains  that 
the  packing  methodology  used  in  the 
preliminary  determination  is  correct. 

DOC  Position:  We  agree  with 
petitioners.  At  verification,  we  observed 
that  the  price  Andina  charges  its  home 
market  customers  for  packing  is  more 
than  the  cost  that  Andina  incurs  for  its 
purchases  of  packing  material.  We  view 
the  price  for  packing,  which  is 
separately  stated  on  Andina's  home 
market  sales  invoices,  as  an  integral 
part  of  the  overall  price  of  the 
merchandise.  Since  Andina  realizes  a 
separate  profit  on  its  price  for  packing  in 
the  home  market,  we  have  revised  our 
calculations  to  include  this  profit  in  the 
home  market  prices  for  silicon  metal. 
Since  Andina  uses  both  bags  and  boxes 
for  home  market  packing  but  did  not 
report  which  was  used  for  each  sale,  we 
have  used,  as  BLA,  a  packing  cost  which 
assumes  equal  use  of  bags  and  boxes. 
For  this  adjustment,  we  added  the 
separate  packing  price  to  home  market 
prices,  then  subtracted  from  this  amount 
the  average  cost  of  home  market 
packing,  and  finally  added  back  the 
actual  cost  of  packing  for  sales  to  the 
United  States. 

Comment  10:  Andina  argues  that  the 
Department  should  recalculate  its  export 
duty  for  U.S.  sales.  Andina  maintains 
that  the  Department  applied  the  rate  of 
the  export  duty  in  effect  on  the  date  of 
sale  in  its  preliminary  determination. 
However.  Andina  argues  that,  at 
verification,  the  Department  officials 
observed  that  Decree  713,  Resolution 
100/89  calls  for  the  export  duty  to  be 
applied  to  export  sales  on  the  date  of 
shipment,  not  the  date  of  sale. 
Therefore.  Andina  argues  that  the 
Department  should  use  the  export  duty 
in  effect  on  the  date  of  shipment,  not  the 
date  of  sale  when  calculating  U.S.  price. 

Andina  also  maintains  that  the 
Department  incorrectly  applied  the 
export  duty  rate  direcUy  to  the  sales 
price  in  its  preliminary  determination. 
Andina  argues  that  Department  oHicials 
observed  at  verification  that  the  taxable 
base  on  which  the  export  duty  is  applied 
is  the  sales  price  less  the  cost  of 
imported  electrodes.  Therefore.  Andina 
argues  that  the  Department  should 
recalculate  the  export  duty  using  the 


sales  price  less  the  cost  of  imported 
electrodes  as  the  taxable  base. 

DOC  Position:  We  agree  with  Andina. 
At  verification,  we  noted  that  the  rate  of 
export  duty  applied  to  export  sales  is 
based  on  the  date  of  shipment,  not  the 
date  of  sale.  We  also  noted  that  the 
export  duty  is  applied  to  the  sales  price 
less  the  cost  of  imported  electrodes. 

Comment  11:  Petitioners  argue  that 
since  the  Department  was  unable  to 
confirm  the  chemical  composition  of 
Andina's  sales,  the  Department  should 
continue  to  compare  all  sales  in  the 
home  market  to  all  U.S.  sales,  with  the 
exception  of  the  sale  in  each  market 
designated  by  Andina  as  "sil.  polv." 
Petitioners  argue  that  Andina  has 
disclaimed  any  sales  of  material  with  a 
silicon  content  below  99  percent  even 
though  Andina's  home  market  sales 
listing  refers  to  sales  of  silicon  metal 
with  a  silicon  content  of  98  percent. 
Petitioners  maintain  that  there  is  no 
other  evidence  on  the  record  indicating 
that  Andina  sold  silicon  metal  during 
the  POI  with  a  silicon  content  of  less 
than  98.5  percent  or  an  iron  content  of 
more  than  0.65  percent.  Therefore, 
petitioners  argue  that,  for  purposes  of 
price  comparison,  all  of  Andina's  U.S. 
and  home  market  sales  (other  than  "sil. 
polv.")  should  be  considered  to  be  sales 
of  grade  1  material. 

Andina  argues  that  the  chemical 
analysis  of  the  impurities  in  all  silicon 
metal  Andina  produced  in  1990  that 
Andina  gave  to  the  Department  during 
verification  can  be  used  to  calculate  the 
silicon  content  of  all  siHcon  metal  that 
Andina  produced  during  the  POI. 

DOC  Position:  We  agree  with 
petitioners.  Andina  reported  the  silicon 
content  of  its  sales  as  either  98  percent 
or  99  percent  In  the  preliminary 
determination,  we  compared  all  grade  1 
sales,  as  defined  in  our  questionnaire,  in 
the  home  market  to  all  grade  1  U.S. 
sales;  and  grade  4  sales  to  grade  4  sales 
in  both  markets.  At  verification,  we 
were  unable  to  verify  the  exact  silicon 
content  of  any  of  Andina's  sales  during 
the  POI.  No  chemical  analysis  or 
chemical  certificates  existed  for 
Andina's  individual  sales  during  the 
POI.  Because  we  were  unable  to  verify 
the  specific  chemical  composition  of 
Andina's  sales,  as  best  information 
available  (BLA)  we  compared  all  sales  in 
the  home  market  to  all  U.S.  sales  as 
grade  1  material. 

We  have  excluded  the  product 
designated  as  "sil.  polv."  from  our 
analysis  for  purposes  of  the  final 
determination.  "This  product,  which 
accounts  for  an  extremely  small 
percentage  of  total  U.S.  sales,  is  similar 
to  scrap  or  ofl'-specification 
merchandise  [i.e.,  its  silicon  content  was 


below  customer  requirements  and  it 
could  not  be  sold  at  normal  prices  for 
silicon  metal.)  To  account  for  this  type 
of  merchandise  in  our  COP  and  CV 
analysis  would  pose  an  extremely 
complicated  task  in  a  hyperinflationary 
economy  where  our  analysis  is  already 
difficult.  Given  that  Andina's  sales  of 
grade  1  material  account  for  well  over  85 
percent  of  the  exports  to  the  United 
States  during  the  POI.  the  additional 
complexity  of  analysis  required  to 
include  this  extremely  small  percentage 
of  sales  in  our  analysis  is  not  justified. 
The  percentage  of  sales  examined  is 
well  in  excess  of  the  Department's  60 
percent  dollar  value  and  volume 
guidelines.  See  19  CFR  353.42(b). 

Comment  12:  Petitioners  argue  that 
the  Department  should  define  the  scope 
of  investigation  to  include  "silicon 
metal"  with  a  silicon  content  of  less 
than  96  percent.  Petitioners  maintain 
that  the  petition  and  a  letter 
supplementing  the  petition  did  not  set  a 
minimum  silicon  content.  Petitioners 
assert  that  Census  Bureau  import  data 
show  that  substantial  quantities  of 
siUcon  metal  containing  less  than  96 
percent  silicon  already  have  entered  the 
United  States.  Moreover,  petitioners 
point  to  additional  evidence  that 
demonstrates  that  silicon  metal 
containing  less  than  96  percent  silicon  is 
being  imported  into  the  United  States. 

Petitioners  urge  the  Department  not  to 
specify  a  minimum  silicon  content. 
However,  should  the  Department  set  a 
minimum  content,  petitioners  maintain 
that  it  should  be  90  percent.  If  the 
Department  declines  to  alter  the  scope, 
petitioners  suggest  that  the  Department 
recognize  that  imports  of  a  product  with 
less  than  96  percent  silicon  may  be 
covered  by  an  order  issued  in  this 
proceeding  as  a  "minor  alteration"  of 
the  subject  merchandise  within  the 
meaning  of  section  781(c)  of  the  Act. 

DOC  Position:  We  have  determined  to 
leave  the  scope  of  this  investigation 
unchanged.  Ptior  to  defining  the  scope  of 
this  investigation,  we  considered 
information  from  the  petition,  the 
Bureau  of  Mines,  and  the  Customs 
Service.  This  information  clearly 
indicates  a  common  commercial 
meaning  for  "silicon  metal"  as  a  product 
with  a  silicon  content  between  96.00  and 
99.99  percent.  Furthermore,  we  have 
seen  no  evidence  that  merchandise 
containing  less  than  96  percent  silicon 
and  called  "silicon  metal"  is  being  sold 
or  offered  for  sale  by  Argentine 
producers.  Therefore,  we  are  unable  to 
conclude,  based  on  the  information 
before  us,  that  the  less  than  96  percent 
product  is  of  the  same  class  or  kind  as 
the  above  96  percent  product. 


Comment  13:  Petitioners  contend  that 
the  Department  should  reject  Andina's 
formula  for  allocating  quartz  and 
charcoal  crushing  expenses  because 
Andina  has  understated  its  crushing 
costs  in  its  silicon  metal  production. 
Petitioners  argue  that,  because  some  of 
the  crushed  material  is  placed  into 
inventory  and  not  used  in  production. 
Andina  has  understated  its  crushing 
costs.  Petitioners  contend  that  the 
Department  should  allocate  crushing 
costs  based  on  a  ratio  of  quartz/ 
charcoal  tonnage  consumed  in  silicon 
metal  production  to  total  tonnage 
consumed,  or  a  ratio  of  toimage  crushed 
for  silicon  metal  use  to  total  tonnage 
crushed. 

Andina  states  that  it  calculated  the 
cost  of  crushing  quartz  and  charcoal  for 
each  month,  and  then  assigned  this  cost 
to  the  cost  of  producing  silicon  metal  on 
the  basis  of  the  amount  of  quartz  or 
charcoal  consumed  in  each  furnace. 
Andina  argues  that  this  is  the  most 
reasonable  methodology  for  calculating 
and  allocating  the  crushing  cost. 

DOC  Position:  We  agree  with 
petitioners.  Ws  reviewed  Andina's 
allocation  methodology  and  determined 
that  it  did  not  provide  an  accurate 
measure  of  the  crushing  costs  associated 
with  silicon  metal.  Andina  had  allocated 
quartz  and  charcoal  crushing  costs  to 
silicon  metal  each  month  based  on  the 
ratio  of  quartz  and  charcoal  used  in 
silicon  metal  production  to  the  total 
amount  of  quartz  and  charcoal  crushed. 
This  methodology  understated  the 
crushing  costs  incurred  by  Andina  in  its 
sihcon  metal  production  because  some 
crushed  material  is  placed  into 
inventory  and  not  used  in  production. 
Therefore,  for  the  cost  calculations  we 
allocated  crushing  costs  based  on  the 
ratio  of  quartz/charcoal  tonnage 
consumed  in  silicon  metal  production  to 
total  tonnage  consumed. 

Comment  14:  Petitioners  argue  that 
since  Andina  provided  no  explanation 
as  to  why  its  claimed  POI  G&A 
expenses  are  so  low,  the  Department 
should  use  a  G*A  ratio  as  BIA  for  both 
COP  and  CV  calculations.  Petitioners 
further  contend  that,  if  the  Department 
does  not  use  BIA  for  the  allocation  of 
G4A  expenses,  that  the  Department 
should  use  as  BLA  10  percent  of 
Andina's  COM,  accoriding  to  section 
773(e)(1)(B)  of  the  Act.  Petitioners  argue 
that  "other  expenses"  includes  reserves 
which  relate  to  the  cost  of  Andina's 
operations;  therefore,  these  "other 
expenses"  should  be  included  in  the 
COP  and  CV. 

Andina  argues  that  the  Department's 
calculation  of  G&A  includes  the  income 
statement  caption  "other  expenses."  All 
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of  the  "other  expenses"  recorded  in  its 
financial  statements  reflect  reserves  for 
contingencies  and  not  actual  costs 
incurred.  Andina  further  argues  that  the 
amount  of  unused  reserves  is  added  to 
its  income  for  tax  purposes;  therefore, 
these  "other  expenses**  are  clearly  not 
costs  and  should  not  be  added  to  the 
COP. 

DOC  Position:  We  agree  with 
petitioners.  Andina  did  not  provide  any 
evidence  that  the  expenses  recorded  on 
its  fmancial  statements  reflected 
reserves  for  which  no  expenses  had 
actually  been  incurred.  Andina  did  not 
explain  why  it  had  continued  to  add  to 
these  "reserves"  each  year  if  no 
expenses  had  actually  been  incurred. 
Absent  specific  evidence  to  the 
contrary,  the  Department  considers  the 
costs  recorded  on  a  company's  audited 
financial  statements  to  be  a  reliable 
reflection  of  the  company's  actual 
income  and  expenses.  See.  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sweaters  of  Man-Made  Fiber 
from  Taiwan,  55  FR  34585  (August  10, 
1990).  Accordingly,  we  have  included 
the  "other  expenses"  listed  in  the 
company's  Hnanciai  statement  in  the 
GftA  expenses  for  our  COP/CV 
calculations. 

Comment  15:  Petitioners  argue  that 
Andina's  allocation  of  factory  overhead 
on  the  basis  of  price  and  production 
capacity  is  flawed  and  that  the 
Department  should  use  those  costs 
actually  inciured  for  a  particular 
product.  Petitioners  contend  that  since 
Andina  has  understated  its  factory 
overhead  expenses,  the  Department 
should  use,  as  BIA.  the  verified  May 
1990  direct  costs  attributable  to  sihctm 
metal  as  a  percentage  of  Andina's  total 
direct  costs.  Andina  contends  that  its 
methodology  for  allocating  factory 
overhead  is  reasonable.  If  the 
Department  reallocates  these  costs, 
however,  Andina  contends  they  should 
be  allocated  to  intermediate  cost 
centers,  and  to  any  idle  furnaces  since 
overhead  is  not  affected  by  the  fact  that 
a  furnace  is  not  operating. 

DOC  Position:  We  agree  with 
petitioners.  Andina's  use  of  sales  price 
and  production  capacity  as  a  basis  for 
allocating  Hnanciat  expenses  is  not 
appropriate.  See  e.g..  Final 
Determination  of  Siales  at  Less  Than 
Fair  Value;  Color  Picture  Tubes  from 
Japan.  52  FR  44171  (November  18. 1987J. 
Therefore,  as  BIA.  we  have  reallocated 
factory  overhead  based  on  silicon 
metal's  percentage  of  direct  costs 
incurred  in  May  1990,  as  urged  by 
petitioners. 

Comment  16:  Petitioners  argue  that 
Andina  failed  to  allocate  any  indirect 
selling  expenses  to  sihcon  metal. 


Petitioners  ctxitend  that  since  Andina 
reported  that  it  maintains  a  sales  ofHce 
in  Buenos  Aires,  it  obviously  incurred 
indirect  selling  expenses.  Petitioners 
believe  that,  as  BIA  for  these  selling 
expenses,  the  Department  should  use 
the  result  of  the  multiplication  of  two 
expenses  to  cost  of  goods  sold  ratios. 

Andina  argues  that  it  has  allocated 
indirect  selling  expenses,  as  described 
In  its  April  16. 1991,  submission.  Andina 
contends  that  all  the  expenses  for  its 
Buenos  Aires  sales  office  are  reported  in 
G&A. 

DOC  PoaitJon:  We  disagree  with 
petitioners.  At  verification,  we  observed 
certain  indirect  selling  expenses  and 
have  included  these  items  as  indirect 
selling  expenses  in  the  COP/CV 
calculations. 

Comment  17:  Petitioners  contend  that 
Andina's  calculation  of  electricity  cost  is 
flawed  because  it  is  based  on  an 
average  annual  cost  rather  than  actual 
monthly  expenses.  Petitioners  argue  that 
replacement  costs  for  electricity  in 
australes  should  be  used  instead  of 
Andina's  adjusted  power  costs. 

Andina  argues  that  its  methodology 
was  used  in  order  to  adjust  seasonal 
changes  in  electricity  costs  to  a  constant 
production  process.  Andina  contends 
that  the  unit  cost  of  generating  electric 
energy  for  a  particular  month  is 
irrelevant  because  the  monthly 
variations  are  determined  by  the 
seasonal  period  and  that,  because  of  the 
seasonal  fluctuation  in  electric  energy 
generation,  it  has  calculated  a  weighted- 
average  cost  of  electricity.  Andina 
contends  that  it  expressed  its  energy 
cost  in  dollars  because  the  price  of  the 
invoiced  energy  is  constant  in  dollar 
terms. 

DOC  Position:  We  agree  with 
petitioners  in  that  the  submitted 
calculations  do  not  provide  an  adequate 
basis  for  our  final  calculations.  We  have 
relied  upon  the  actual  monthly  costs 
incurred  and  kilowatts  consumed  during 
the  POI  in  preparing  our  COP/CV 
calculations. 

Comment  18:  Petitioners  argue  that 
although  Andina  assumed  that  all  of  its 
monthly  materials  purchases  were  made 
at  month-end  prices,  Andina  is  in  fact 
invoiced  twice  a  month  by  most  of  its 
materials  suppliers.  Petitioners  contend 
that  if  the  first  monthly  invoice  from 
Andina's  suppliers  covers  material 
purchased  by  Andina  during  the 
previous  month,  the  invoice  should  only 
be  used  in  the  calculation  of  the 
previous  month's  materials  costs. 
Therefore,  petitioners  believe  that  the 
Department  should  review  which 
monthly  invoices  should  be  used,  in  the 
calculation  of  materials  costs. 


Andina  argues  that  all  material 
purchase  invoices  were  reviewed  at 
verification. 

DOC  Position:  We  reviewed  materials 
purchase  invoices  at  verification  and 
have  calculated  replacement  cost  based 
on  the  month-end  materials  purchase 
invoices. 

Comment  19:  Petitioners  argue  that 
although  Andina  stated  that  furnaces 
are  only  shut  down  for  maintenance 
approximately  every  third  year,  the  cost 
of  furnace  maintenance  is  an  expense 
that  is  borne  by  a  furnace  during  its 
operation.  Petitioners  contend  that  if 
Andina  has  not  allocated  to  the  POI 
expenses  for  silicon  metal  furnace 
maintenance  performed  during 
shotdcwns,  the  Department  should 
include  any  unallocated  maintenance 
costs  in  Andina's  cost  data. 

Andina  contends  that  it  has  already 
allocated  all  of  its  maintenance  costs 
relating  to  major  furnace  repairs. 
Andina  argues  that  major  repairs  are 
allocated  to  an  accrual  account,  which 
increases  even  when  Andina  does  not 
have  any  major  repairs.  Andina  further 
contends  that  this  accrual  account  is 
offset  by  the  expense  account  and  is 
thus  a  cost  for  the  period. 

DOC  Position:  We  agree  with  Andina. 
At  verification,  we  did  not  note  any 
unallocated  maintenance  costs. 
Accordingly,  reported  maintenance 
costs  do  not  require  adjustment. 

Comment  20:  Petitioners  argue  that 
freight  and  other  transportation  charges 
should  be  included  in  the  costs  of  all 
materials.  Petitioners  state  that  if 
Andina  has  excluded  transportation 
charges  from  its  reported  cost  data,  the 
Department  must  add  them  back  in. 

Andina  contends  that  it  has  not 
excluded  freight  costs  from  reported 
electrode  costs  or  any  other  coats; 
therefore,  no  further  adjustments  for 
transportaticai  are  necessary. 

DOC  Position:  We  agree  with  Andina. 
At  verification,  we  observed  that 
Andina's  reported  materials  cost 
includes  all  applicable  freight  charges. 

Comment  21:  Andina  states  that  any 
gain  or  loss  attributable  to  carrying 
inventory  would  be  insignificant. 
Andina  believes  that  because  the  most 
significant  inputs  to  its  production 
process  are  acquired  in  dollars  and 
because  the  finished  product  is  priced  in 
dollars,  it  is  somewhat  "immune"  from 
Argentine  inflation. 

Petitioners  argue  that  since  Andina 
has  reported  inventory  carrying  gain/ 
loss  data  for  only  its  finished  goods,  the 
Department  should  impute  inventory 
carrying  costs  for  work  in  process  and 
raw  materials. 


DOC  Position:  We  agree  wil 
We  have  analyzed  the  informs 
submitted  by  Andina  and  the 
information  obtained  at  verific 
Based  on  our  analysis  of  this 
information,  we  are  satisfied  t 
Andina  did  not  experience  a  1( 
result  of  carrying  inventory  du 
inflationary  period.  Therefore, 
not  included  any  amount  for  ii 
carrying  gain/loss  in  our  COP, 
calculations. 

Comment  22:  Petitioners  arg 
since  the  COP  data  were  repo: 
exclusive  of  taxes  on  inputs,  tl 
must  be  deducted  from  the  hoi 
sales  prices  in  determining  wh 
home  market  sales  were  made 
than  COP. 

DOC  Position:  We  agree  wii 
petitioners.  We  have  compare 
with  a  tax-exclusive  home  ma 

Continuation  of  Suspension 
Liquidation:  In  accordance  wi 
735(d)(1)  of  the  Act.  for  Andin 
other  producers/manufacturei 
exporters,  we  are  directing  the 
Service  to  continue  to  suspenc 
liquidation  of  all  entries  of  sili 
from  Argentina,  as  defined  in 
of  Investigation"  section  of  thi 
that  are  entered,  or  withdraw] 
warehouse,  for  consumption  c 
March  29. 1991,  which  is  the  d 
publication  of  our  preliminary 
determination  in  the  Federal  I 

The  Customs  Service  shall  i 
cash  deposit  or  posting  or  a  b( 
to  the  estimated  weighted-ave 
amount  by  which  the  foreign  i 
value  of  the  merchandise  subj 
investigation  exceeds  the  Unii 
price  as  shown  in  the  table  be 
suspension  of  liquidation  will 
effect  until  further  notice. 


Producer/ 

tnarwfacturer/ 

exporter 

Weigtned 

avera9e 

margin 

percentage 

S.65 
6.65 

ITC  Notification:  In  accord: 
section  735(d)  of  the  Act,  we  i 
the  ITC  of  our  determination, 
addition,  we  are  making  avail 
ITC  all  nonprivileged  and 
nonconfidential  information  r< 
this  investigation.  We  will  alli 
access  to  all  privileged  and  bi 
proprietary  information  in  oui 
provided  the  ITC  confums  the 
•lot  disclose  such  information, 
tjublicly  or  under  an  administ 
protective  order,  without  the  i 
consent  of  the  Deputy  Assists 
Secretary  for  Investigations,  I 
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Andina  argues  that  all  material 
purchase  invoices  were  reviewed  at 
verification. 

DOC  Position:  We  reviewed  materials 
purchase  invoices  at  veriHcation  and 
have  calculated  replacement  cost  based 
on  the  montb-end  materials  purchase 
invoices. 

Comment  19:  Petitioners  argue  that 
although  Andina  stated  that  furnaces 
are  only  shut  down  for  maintenance 
approximately  every  third  year,  the  cost 
of  fiimace  maintenance  is  an  expense 
that  is  borne  by  a  furnace  during  its 
operation.  Petiboners  contend  thai,  if 
Andina  has  not  allocated  to  the  POI 
expenses  for  silicon  metal  furnace 
maintenance  performed  during 
shutdowns,  the  Department  should 
include  any  unallocated  maintenance 
costs  in  Andina's  cost  data. 

Andina  contends  that  it  has  already 
allocated  all  of  its  maintenance  coats 
relating  to  major  furnace  repairs. 
Andina  argues  that  major  repairs  are 
allocated  to  an  accrual  account,  which 
increases  even  when  Andina  does  not 
have  any  major  repairs.  Andina  further 
contends  that  this  accrual  account  is 
offset  by  the  expense  account  and  is 
thus  a  cost  for  the  period. 

DOC  Position:  We  agree  with  Andina. 
At  verification,  we  did  not  note  any 
unallocated  maintenance  costs. 
Accordingly,  reported  maintenance 
costs  do  not  require  adjustment. 

Comment  20:  Petitioners  argue  that 
freight  and  other  transportation  charges 
should  be  included  in  the  costs  of  all 
materials.  Petitioners  state  that  if 
Andina  has  excluded  transportation 
charges  from  its  reported  cost  data,  the 
Department  must  add  them  back  in. 

Andina  contends  that  it  has  not 
exchided  firei^t  costs  from  reported 
electrode  costs  or  any  other  coats; 
therefore,  no  further  adjustments  for 
transportation  are  necessary. 

DOC  Position:  We  agree  with  Andina. 
At  veriRcation.  we  observed  that 
Andina's  reported  materials  cost 
includes  all  applicable  freight  charges. 

Comment  21:  Andina  states  that  any 
gain  or  loss  attributable  to  carrying 
inventory  would  be  insignificant. 
Andina  believes  that  because  the  most 
significant  inputs  to  its  production 
process  are  acquired  in  dollars  and 
because  the  finished  product  is  priced  in 
dollars,  it  is  somewhat  "immone'*  from 
Argentine  inflation. 

Petitioners  argue  that  since  Andina 
has  reported  inventory  carrying  gain/ 
loss  data  for  only  its  finished  goods,  the 
Department  should  impute  inventory 
carrying  costs  for  work  In  process  and 
raw  materials. 


DOC  Position:  We  agree  with  Andina. 
We  have  analyzed  the  information 
submitted  by  Andina  and  the 
information  obtained  at  verification. 
Based  on  our  analysis  of  this 
information,  we  are  satisfied  that 
Andina  did  not  experience  a  loss  as  a 
result  of  carrying  inventory  during  an 
inflationary  period.  Therefore,  we  have 
not  included  any  amount  for  inventory 
carrying  gain/loss  in  our  COP/CV 
calculations. 

Comment  22:  Petitioners  argue  that 
since  the  COP  data  were  reported 
exclusive  of  taxes  on  inputs,  the  taxes 
must  be  deducted  from  the  home  market 
sales  prices  in  determining  whether 
home  market  sales  were  made  at  less 
than  COP. 

DOC  Position:  We  agree  with 
petitioners.  We  have  compared  the  COP 
with  a  tax-exclusive  home  market  price. 

Continuation  of  Suspension  of 
Liquidation:  In  accordance  with  section 
735(d)(1)  of  the  Act,  for  Andina  and  all 
other  producers/manufacturers/ 
exporters,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  silicon  metal 
from  Argentina,  as  defined  in  the  "Scope 
of  Investigation"  section  of  this  notice, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
March  29, 1991,  which  is  the  date  of 
publication  of  our  preliminary 
determination  in  the  Federal  Register. 

The  Customs  Service  shall  require  a 
cash  deposit  or  posting  or  a  bond  equal 
to  the  estimated  weighted-average 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price  as  shown  in  the  table  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Producer/ 

manutactorer/ 

exporter 

Weighted 

average 

margin 

percentage 

Critical 
orcum- 

sUUKes 

Andina ._ 

B.65 
8.65 

No. 

All  other* ,_ 

No. 

ITC  Notification:  In  accordance  with 
section  735(d)  of  the  Act,  we  will  notify 
the  ITC  of  our  determination.  In 
addition,  we  are  making  available  to  the 
ITC  all  nonprivileged  and 
nonconfidential  information  relating  to 
this  investigation.  We  will  allow  the  FTC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
>iot  disclose  such  information,  either 
pubhcly  or  under  an  adminisfrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 


Administration.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  material 
injury,  to  a  U.S.  industry  vtrithin  45  days 
of  publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled. 

However,  if  the  ITC  determines  that 
such  Injury  does  exist  we  will  issue  an 
antidumping  duty  order  directing 
Customs  officers  to  assess  an 
antidumping  duty  on  silicon  metal 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
suspension  of  liquidation,  equal  to  the 
amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)),  and  19  CFR  353.20. 

Dated:  August  1. 1991. 
Eric  I.  Garfinkel, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  91-18993  Filed  8-8-91;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust;  Additions  and 
Deletions 

agency:  Committe  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped. 

action:  Additions  to  and  deletions  from 
procurement  list. 

summary:  This  action  adds  to  and 
deletes  from  the  Procurement  List 
commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

EFFECTIVE  DATE:  September  9, 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Ariington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman  (703)  557-1145. 
SUPPt^MENTARY  INFORMATION:  On 
March  22,  April  5,  May  3.  31,  June  14  and 
21, 1991,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  notices  (56  FR 
12193, 14090,  20414,  24790,  27502  and 
28540)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 


Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  workshops  to  produce  the 
commodities  and  provide  the  services  at 
a  fair  market  price  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  4e-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed.  - 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Slacks,  Woman's,  8410-01-224-3326  thru 
-3367.  8410-01-105-4668  thru  -4708 

Paper,  Toilet  Tissue,  8540-00-530-3770, 
(Requirements  for  GSA  Zone  4  only) 

Services 

Grounds  Maintenance,  Lexington  Blue 

Crass  Army  Depot,  Richmond, 

Kentucky 
Grounds  Maintenance,  Department  of 

Energy,  Western  Area  Power 

Administration,  Bismarck  District 

Office,  Bismarck,  North  Dakota 
Janitorial/Custodial.  Federal  Building. 

250  West  Cherry  Street,  Carbondale. 

Illinois 
Janitorial/Custodial,  Building  243  "A-G" 

Bay.  McClellan  Air  Force  Base, 

California 

Janitorial/Custodial  for  the  following 
location  in  Peoria,  Illinois: 
Federal  Building  and  U.S.  Courthouse, 

100  NE.  Monroe  Street,  Social  Security 

Administration  Building,  2700  N. 

Knoxville  Avenue 
Janitorial/Custodial,  Umatilla  Depo. 

Activity.  Hermiston,  Oregon 
Janitorial/Custodial,  U.S.  Army  Reserve 

Centers,  #1-9  Chisolm  Street,  #2-1050 

Redmound  Road,  Charleston.  South 

Carolina 

Janitorial/Custodial,  Fort  Worth 
Federal  Center,  Fort  Worth.  Texas,  for 
the  following  buildings: 
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Warehouse  «31 _ Section  A-L 

Warehouse  *3 Bin  Area  A-F 

Warehouse  #8  thru  #12.„  Office  and  Rest 

Rooms 

Warehouse  «14 Rest  Rooms 

Warehouse  »23, 24  &  50 


Janitorial/Custodial,  Federal  Building, 
7th  &  Lafayette  Streets.  Moundsville. 
West  Virginia 

Janitorial/Custodial,  Social  Sectirity 
Administration.  16th  &  Chapeline 
Streets.  Wheeling,  West  Virginia 
This  action  does  not  affect  contracts 

awarded  prior  to  the  effective  date  of 

this  addition  or  options  exercised  under 

those  contracts. 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-»8c  and  41  CFR  51- 
2.& 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Topper.  Woman's: 


6410-01-187-9630 
8410-01-187-4631 
8410-01-187-9632 
8410-01-187-9633 
8410-01-187-9634 
8410-01-187-fl635 
8410.01-187-9636 
8410-01-187-9637 
8410-01-187-9638 
8410-01-187-9639 
841(Mn-187-e640 
8410-01-187-9641 
8410-01-187-9642 
8410-01-187-4643 
8410-01-187-9644 
8410-01-187-0645 
8410-01-187-9646 
B410-01-187-S647 
8410-01-187-9648 
8410-01-187-0648 
8410-01-187-9650 
8410-01-187-9651 
8410-01-187-0652 
8410-01-187-9653 
8410-OT-187-9654 
8410-01-187-9655 

s4io-oi-i87-msa 

9410-01-187-9657 
8410-01-187-9658 
8410-01-187-9659 
8410-01-187-01160 
8410-01-187-9661 
8410-01-187-9662 
8410-01-187-0063 
8410-01-187-9864 
8410^n-187-0e8S 
8410-Ol-187-:9e6e 
8410-01-187-9867 
8410-01-187-9668 
8410-01-187-9660 
8410-01-187-9870 

Pants.  Woman's: 

S410-m-187-99CS 
8410-01-187-9910 
8410-01-187-9011 
8410-01-187-0912 
8410-01-187-9913 
8410.<n-187-9914 
8410-01-187-9915 


8410-01-187-9671 
•410-01-187-9672 
•410.01-187-9673 
8410-01-187-9674 
B410-01-187-9e7S 
8410.01-187-9676 
8410-01-187-9677 
8410-01-187-9678 
8410-01-187-9679 
8410-01-187-9680 
8410-01-187-9681 
8410^M-187-9682 
8410-01-187-9683 
MlO-01-187-9684 
8410-01-187-9585 
8410-01-167-9686 
8410-O1-187-9887 
8410-01-187-9686 
8410-01-187-9589 
8410-01-187-9690 
8410-01-187-9691 
8410-0I-187-969Z 
8410-01-187-9603 
8410-01-187-9694 
8410-01-187-9695 
8410-01-187-9696 
8410-01-187-9697 
8410-01-187-9698 
8410-01-187-0699 
8410.01-187-9700 
MlO-01-187-9701 
•410-01-187-9702 
•410-01-187-9703 
8410-01-187-0704 
8410-01-187-9706 
•410-01-187-9706 
8410-01-187-9707 
8410-01-187-9708 
841(Mn-187-0708 
•410-01-187-9710 
8410-01-187-9711 

•410-01-187-9916 
8410-01-187-9917 
841(Mn-187-9918 
•410-01-187-8819 
•410-01-187-993) 
8410-01-187-9921 
•410.«-ia7-9922 


8410-01-187-0923 

8410-01-190-0272 

8410-01-187-9924 

8410-01-190-8273 

8410-01-187-082S 

•4104n-18(Me74 

8410-01-ia7-8Rn 

8410-01-190-9Z7S 

8410-01-187-9627 

»410-01-190-927e 

8410-01-187-9928 

8410-01-190-9277 

8410-01-187-9929 

•410-01-190-9278 

•410-01-187-9930 

•410-01-190-9279 

8410-01-187-98J1 

•410-01-190-9280 

8410-01-187-9932 

841O-01-190-O2n 

8410-01-19O.9271 

•410-01-190-4257 

Beveriy  L.  MiUunan. 

Executive  Director. 

[FR  Doc.  91-18940  Filed  »-«-91:  8:45  am] 

BiLUNQ  cooc  na»-is.« 

Procurement  Ust;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  additions  to  and 

deletions  from  procurement  list 

SUHMARY:  The  Committee  has  received 
proposals  to  add  to  and  delete  from  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonproRt 
agencies  employing  the  blind  and  other 
severely  handicapped. 
COMMENTS  MUST  BE  RECETOEO  ON  OR 
before:  September  9, 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107, 17S5  ]efferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT! 
Beverly  Milkman,  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U5.C 
47(a)(2)  and  41  CFR  51-2.8.  Its  purpose  is 
to  provide  interested  persona  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  ail  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 


Commodities 

Box.  Wood 

B115-0O-NSH-OI56 

8115-00-NSH-0157 

8115-0O-NSH-O158 

8115-00-NSH-m59 

8115-<O-NSH-0180 

ei15-0O.NSH-01« 

8115-00-NSH-016Z 

8115-0O-NSH-0164 

8115-0O-NSH-«n«7 


8115-a0-NSH-01«a 
8115-00-NSH-OI89 
6115-00-NSH-0173 
8115-0O-NSH-O174 
8115-0O-NSU-0175 
•115-0O-NSH-O17S 
niS-00-NSK-ai8B 
B11S-00-NSH.01S2 
8115-00-NSH-0197 


(Requirements  for  the  Naval  Regional 
Contracting  Center,  San  Diego.  CA  only) 

Services 

lanitoriai/Custodial,  U.S.  Army  Reserve 

Center.  3001  Pleasant  Valley  Road, 

Altoona,  Pennsylvania 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  4  th  &  Hiller  Street. 

Brownsville.  Pennsylvania 
Janitorial/Custodial,  U.S.  Army  Corps  of 

Engineers,  Raystown  Lake,  Raystown. 

Pennsylvania 

Deletions 

It  Is  proposed  to  delete  the  following 
commodity  and  service  from  the 
Procurement  List: 

Commodity 

Rag.  Wiping.  7920-00-205-ini. 
(Requirements  for  Warner  Robins 
AFB.  GA  only) 

Service 

Grounds  Maintenance,  Wheeler 
National  Wildlife  Refuge,  Decatur, 
Alabama 

Beverly  L.  Milkman, 

Executive  Director. 

|FR  Doc  91-18941  Filed  8-8-91:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Cotiection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Ilde,  Applicable  Form,  And  Applicable 
OMB  Control  Number 

DOD  FAR  Supplement  part  228, 
Bonds  and  Insurance,  and  the  clauses  at 
252.228;  OMB  Contixil  Number  0704- 
021& 

Type  Of  Request  Extension. 

Average  Burden  Hours/Minutes  Per 
Response:  1.093  hours. 

Responses  Per  Respondent:  1. 

Number  Of  Respondents:  1,450. 

Annua/  Burden  Hours:  1,585. 

Needs  and  Uses:  DOD  FAR 
Supplement  part  228  and  the  clauses ... 
S  252.228  require  contractors  to  submit 
information  concerning  certain  data 
required  to  enable  processing  and/or 
monitoring  of  accident  reports/ 
insurance  claims  relating  to  various 
insurance  clauses  including  but  not 


limited  to  war  hazard  losses,  a 
missile  accidents  and  munition 
accidents. 

Affected  Public:  Businesses  ( 
for-profit  non-profit  institution 
small  businesses  or  organizati( 

Frequency:  On  occasion. 

Respondent  Obligation:  Reqi 
obtain  a  benefit 

Desk  Officer  Mr.  Peter  Weis 

Written  comments  and 
recommendations  on  the  propc 
information  collection  should  I 
Mr.  Weiss  at  the  Office  of  Mar 
and  Budget  Desk  Officer  for  D 
3235.  New  Executive  Office  Bu 
Washington.  DC  20503. 

DOO  Clearance  Officer  Mr. 
P.  Pearce. 

Written  requests  for  copies  < 
information  collection  propose 
be  sent  to  Mr.  Pearce.  WHS/D 
Davis  Highway,  suite  1204.  Arl 
Virginia.  Z2202-4302. 

Dated:  Augusts.  1991. 
L.M.  Bymim, 

Alternate  OSD  Federal  Register  Li 
Officer,  Department  of  Defense. 
(FR  Doc.  91-18922  Rled  8-8-91:  8:4 
BaUNO  CODE  3810.01-a 


Office  of  the  Secretary  of  De 

Department  of  Defense  Wag* 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  o' 
10  of  Public  Law  92-483.  tiie  F< 
Advisory  Committee  Act  noti( 
hereby  given  that  a  meeting  of 
Department  of  Defense  Wage 
Cominittee  will  be  held  on  Tue 
September  3. 1991;  and  Tuesde 
September  10, 1991;  Tuesday, ! 
17. 1991;  and  Tuesday,  Septem 
1991,  at  10  a.m.  in  room  1E801. 
Pentagon.  Washington,  DC. 

The  Committee's  primary 
responsibility  is  to  consider  ar 
recommendations  to  the  Assis 
Secretary  of  Defense  (Force 
Management  and  Personnel)  c 
all  matters  involved  in  the  dev 
and  authorization  of  wage  sch 
federal  prevailing  rate  employ 
pursuant  to  Public  Law  93-392 
meeting,  the  Committee  will  a. 
wage  survey  specifications,  v/i 
data,  local  wage  survey  comm 
reports  and  recommendations, 
schedules  derived  therefrom. 

Under  the  provisions  of  sect 
of  Public  Law  92-463,  meeting! 
closed  to  the  public  when  they 
"concerned  with  matters  listec 
U.S.C.  552b."  Two  of  the  mattt 
listed  are  those  "related  solel> 
internal  personnel  rules  and  p: 
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S115-0O-NSH-O178 
8115-00-NSK-ai8e 
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8115-00-NSH-0197 


(Requirements  for  the  Naval  Regional 
Contracting  Center.  San  Diego.  CA  only) 

Services 

lanitorial/Custodial.  U.S.  Army  Reserve 

Center.  3001  Pleasant  Valley  Road. 

Altoona,  Pennsylvania 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center.  4tb  &  Killer  Street. 

Brownsville.  Pennsylvania 
Janitorial/Custodial,  U.S.  Army  Corps  of 

Engineers,  Raystown  Lake,  Raystown. 

Pennsylvania 

Deletions 

It  is  proposed  to  delete  the  following 
commodity  and  service  from  the 
Procurement  List: 

Commodity 

Rag.  Wiping.  7920-00-205-1711. 
(Requirements  for  Warner  Robins 
AFB,  GA  only) 

Service 

Grounds  Maintenance,  Wheeler 
National  Wildlife  Refuge,  Decatur, 
Alabama 

Beverly  L.  Milkman. 

Executive  Director. 

(FR  Doc  91-18941  Filed  8-8-91;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Htle,  Applicable  Form,  And  Applicable 
OMB  Control  Number 

DOD  FAR  Supplement  part  228, 
Bonds  and  Insurance,  and  the  clauses  at 
252.228;  OMB  Control  Number  0704- 
021& 

Type  Of  Request  Extension. 

Average  Burden  Hours/Minutes  Per 
Response:  1.093  hours. 

Responses  Per  Respondent:  1. 

Number  Of  Respondents:  1,450. 

Annual  Burden  Hours:  1,585. 

Needs  and  Uses:  DOD  FAR 
Supplement  part  228  and  the  clauses  ... 
9  252.228  require  contractors  to  submit 
information  concerning  certain  data 
required  to  enable  processing  and/or 
monitoring  of  accident  reports/ 
insurance  claims  relating  to  various 
insurance  clauses  inchiding  but  not 


limited  to  war  hazard  losses,  aircraft/ 
missile  accidents  and  munitions 
accidents. 

Affected  Public:  Businesses  or  other 
for-profit  non-profit  institutions  and 
small  businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent  Obligation:  Required  to 
obtain  a  benefit 

Desk  Officer  Mr.  Peter  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget  Desk  Officer  for  DOD,  room 
3235.  New  Executive  Office  Building. 
Washington.  DC  2)503. 

DOO  Clearance  Officer  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Davis  Highway,  suite  1204,  Arlington. 
Virginia.  22202^302. 

Dated:  Augusts.  1991. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  91-18922  Filed  8-8-91:  8:45  am] 
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Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-483,  the  Federal 
Advisory  Committee  Act  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Comniittee  will  be  held  on  Tuesday, 
September  3, 1991;  and  Tuesday, 
September  10, 1991;  Tuesday,  September 
17, 1991;  and  Tuesday,  September  24, 
1991,  at  10  a-m.  in  room  1E801,  The 
Pentagon.  Washington,  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Public  Law  93-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(dJ 
of  Public  Law  92-463.  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  Usted  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 


an  agency,"  (5  U.S.a  552b4c)(2)),  and 
those  involving  "trade  secrets  and 
commercial  or  fmancial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy/Equal  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b.(c)(2)).  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C.  552b(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  beheved  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 
Wage  Committee,  room  3D264,  The 
Pentagon.  Washington,  DC  20301. 

Dated:  August  5. 1991. 
LALBynua. 

A  Itemate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  91-18923  Filed  8-8-91;  8:45  am] 
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Defense  Advisory  Committee  on 
Women  In  the  Services;  Meeting 

agency:  Defense  Advisory  Committee 
on  Women  in  the  Services 
(DACOWTTS),  DOD. 
action:  Notice  of  meeting. 

SMIMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  Defense  Advisory 
Committee  on  Women  In  the  Services 
(DACOWTTS).  The  purpose  of  Ae 
meeting  is  to  review  unresolved 
resolutions  made  by  the  committee  at 
the  DACOWITS  1991  Spring 
Conference;  review  the  Subcommittee 
Issue  Agenda;  review  the  proposed 
agenda  for  the  DACOWITS  1991  Fall 
Conference;  and  discuss  issues  relevant 
to  women  in  the  Services.  All  meeting 
sessions  will  be  open  to  the  public. 
dates:  September  9, 1991.  9:30  a.m.-4 
p.m. 

ADDRESSES:  SECDEF  Conference  room 
3E869,  The  Pentagon.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT 
Captain  Branda  M  Weidner,  Office  of 
the  DACOWITS  and  Military  Women 
Matters,  OASD  (Force  Management  and 
Personnel).  The  Pentagon,  room  3D769, 


Washingtoa  DC  20301-4000:  telephone 
(703)  897-2122. 

Dated:  S  August  1991. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaiaon 
Officer.  Department  of  Defense. 
(FR  Doc.  91-18962  Filed  S-8-ei:  8:45  am) 
BIUJNQ  CODE  IS1»4Mi 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  CoHsctions  Under 
Revtsw  i>y  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

AdministratioiL 

action:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511,  44  U.S.C  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  CollecUon  number(8);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  Utle;  (5)  Type 
of  request  e,g..  new.  revision,  extensioa 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation.  Le.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  September  9, 1991.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
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do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  ElA 
contact  Isited  below.) 
ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Office, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT: 

Jay  Casselberry,  Office  of  Statistical 
Standards,  (EI-73},  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  0MB  for  review  was: 

1.  Federal  Energy  Regualtory 
Commission. 

2.  FERC-515. 
3. 1902-0097. 

4.  Hydorpower  License — Declaration 
cf  Intention. 

5.  Extension. 

6.  On  occasion. 

7.  Mandatory. 

8.  Business  or  other  for-profit. 

9.  4  respondents. 
10. 1  response. 

11.  80  hours  per  response. 

12.  320  hours. 

13.  To  carry  out  the  requirements  of 
part  I,  section  23(b)  of  the  Federal  Power 
Act,  the  Declaration  of  Intention  is  filed 
by  a  prospective  hydropower  developer 
on  a  stream  other  than  defined  as  U.S. 
jurisdictional  waters  thereby  causing  the 
Commission  to  establish  whether  or  not 
it  has  jurisidiction  over  the  proposed 
projects. 

SUtutory  Authority:  Sec.  5(a).  5{b),  13(b), 
and  52,  Pub.  L  No.  93-275,  Federal  Energy 
Administration  Act  of  1974, 15  U.S.C.  764(a), 
784(b),  772(b).  and  790a. 

Issued  in  Washington,  DC  August  5, 1991. 
Yvonne  M.  Biabop, 

Director,  Statistical  Standards,  Energy 
Ip formation  Administration. 
|FR  Doc.  91-18986  Filed  8-8-91;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER91-357-000.  at  aL] 

The  Kansas  Power  and  Light  Co^  et  al.; 
Electric  Rate,  SmOX  Power  Production, 
and  interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  The  Kansas  Power  and  Light 
Company 

(Docket  No.  ER91-357-O0O] 
August  1, 1991. 

Take  notice  that  on  July  30, 1991.  The 
Kansas  Power  and  Light  Company  (KPL) 
tendered  for  fihng  an  amendment  to  its 
original  filing  in  the  above  captioned 
docket  related  to  a  proposed  change  in 
its  Electric  Interconnection  Contract 
with  Midwest  Energy,  Inc.  (MWE) 
identified  as  Federal  Energy  Regulatory 
Commission  Electric  Rate  Schedule  No. 
123. 

Service  Schedule  P  and  Rate  Schedule 
for  Service  Schedule  P  as  amended  are 
tendered  for  filing  for  the  purpose  of 
superseding  Service  Schedules  K  and  L 
and  the  pricing  schedules  and  addenda 
related  thereto. 

KPL  and  MWE  have  determined  that 
it  is  beneficial  to  both  parties  to  revise 
the  Term  and  Cancellation  provision  of 
the  Electric  Interconnection  Contract  to 
provide  for  a  longer  term  mutual 
commitment,  to  revise  other  aspects  of 
the  participation  power  agreement  and 
to  consolidate  the  provisions  of  Service 
Schedule  L  into  Service  Schedule  P. 

Copies  of  the  amendment  were  served 
upon  Midwest  Energy,  Inc.  and  the 
Kansas  Corporation  Commission. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Oildale  Cogeneration  Partners,  L.P.,  a 
Delaware  Limited  Partnership 

(Docket  No.  QF84-518-003J 
August  1, 1991. 

On  July  11, 1991,  as  supplemented  on 
July  30, 1991,  Oildale  Cogeneration 
Partners,  LP.,  (Applicant)  a  Delaware 
limited  partnership,  23293  South  Pointe 
Drive,  suite  100,  Laguna  Hills.  California 
92653,  submitted  for  fihng  an  application 
for  recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  is  located  at  the  Witco  refinery 
near  Oildale,  California,  and  will 
include  combustion  turbine  generator, 
heat  recovery  boiler  and  Sealtherm  oil 
heat  recovery  system. 

The  original  certification  was  issued 
on  April  25, 1985,  (31  FERC  62.117).  The 
instant  recertification  is  requested  due 
to  an  increase  in  the  net  electric  power 
production  capacity  from  29MW  to 
38MW  and  a  change  in  the  ownership 
structure.  CSW  Development-L  Inc.,  an 
indirect  wholly-owned  subsidiary  of 
Central  and  South  West  Corporation,  a 
registered  holding  company  under  the 


Public  Utility  Holding  Company  Act  of 
1935,  will  have  an  ownership  interest  in 
the  facility. 

Comment  date:  30  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Cleveland  Electric  Illuminating 
Company 

(Docket  No.  ER91-558-0001 
August  1, 1991. 

Take  notice  that  on  July  26, 1991,  The 
Cleveland  Electric  Illuminating 
Company  (CEI)  tendered  for  filing  a 
proposed  amendment  to  the  1975 
Interconnection  Agreement  between  CEI 
and  the  City  of  Cleveland,  Ohio  (the 
City).  CEI  states  that  the  amendment 
will  provide  for  a  third  synchronous 
interconnection  between  the  CEI  system 
and  the  system  operated  by  the 
Cleveland  Public  Power  of  the  City,  and 
for  compensation  to  CEI  for  net 
interconnection  (transfer)  reactive 
power. 

CEI  has  requested  a  waiver  of  the 
Commission's  regulations  in  order  to 
permit  the  amendment  to  become 
effective  as  of  January  1. 1990.  CEI 
states  that  the  City  does  not  oppose  this 
request. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Vermont  Public  Service 
Corporation 

Pocket  No.  ER91-151-000] 
August  1. 1991. 

Take  notice  that  on  July  29, 1991, 
Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
supplemental  information  and  a  notice 
of  termination  in  the  above  docket. 

CVPS  requests  the  Commission  to 
waive  its  notice  of  filing  requirements  to 
permit  the  rate  schedules  that  were  filed 
in  this  docket  to  become  effective 
according  to  their  terms. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

5.  PSI  Energy,  Inc. 

(Docket  No.  ER91-474-000] 
August  1, 1991. 

Take  notice  that  PSI  Energy,  Inc.  (PSI), 
tendered  for  filing  an  Amendment  to  the 
FERC  Filing  in  Docket  No.  ER91-474- 
000. 

This  Amendment  gives  a  definition  for 
the  third  party  energy  rates  contained  in 
the  Interconnection  Agreement  with 
Northern  Indiana  Public  Service 
Company  as  a  result  of  a  request  by 
FERC  Staff.  - 


PSI  has  requested  that  the  ef 
date,  per  the  original  filing,  of  l 
1991,  remain  unchanged. 

TTie  definition  for  third  party 
rates  contained  in  this  filing  w; 
apply  to  the  Interconnection  ai 
Coordination  Agreements  with 
Louisville  Gbs  and  Electric  Coi 
Cincinnati  Gas  and  Electric  Co 
Central  Illinois  Pubhc  Service  ( 
Southern  Indiana  Gas  and  Elec 
Company,  Hoosier  Energy  Rur 
Cooperative,  Inc.,  and  Wabash 
Power  Association,  inc. 

Copies  of  the  filing  were  ser 
Northern  Indiana  Public  Servit 
Company,  Louisville  Gas  and  1 
Company,  Cincinnati  Gas  and 
Company,  Central  Illinois  Publ 
Company,  Southern  Indiana  G 
Elecbic  Company,  Hoosier  Eni 
Electric  Cooperative.  Inc.,  Wal 
Valley  Power  Association,  Inc 
Illinois  Commerce  Commissioi 
Kentucky  Public  Service  Comii 
the  Public  Utilities  Commissioi 
and  the  Indiana  Utility  Regula 
Commission. 

Comment  date:  August  16, 1! 
accordance  with  Standard  Par 
at  the  end  of  this  notice. 

6.  Iowa  Public  Service  Compai 

(Docket  No.  ER91-«54-000] 
August  1. 1991. 

Take  notice  that  on  July  25, ' 
Public  Service  Company  (IPS) 
for  filing  Emergency  Electric 
Interconnection  and  Operating 
Agreement  (Interconnection  A 
with  East  River  Electric  Powei 
Cooperative  (East  River). 

IPS  indicates  that  the  Interci 
Agreement  reflects  the  establi 
a  transmission  interconnectioi 
the  two  systems.  This  agreemc 
allow  for  East  River  to  take  pc 
energy  from  the  Company.  Paj 
the  Company  shall  be  in  the  fc 
inkind  payments. 

IPS  states  that  copies  of  ^ic 
were  served  on  East  River  Ele 
Power  Cooperative,  the  Iowa  1 
Board,  Rural  Electrification 
Administration,  and  South  Da 

Comment  dale:  August  16, 1 
accordance  with  Standard  Pai 
at  the  end  of  this  notice. 

7.  PadfiCoip  Electric  Operatia 
(Docket  No.  ER91-653-000] 
August  1. 1991. 

Take  notice  that  PacifiCorp 
Operations  ("PacifiCorp")  on  ] 
1991,  tendered  for  filing,  in  aci 
with  18  CFR  35.13  of  the  Comr 
Rules  and  Regulations,  an  Elei 
Supply  Agreement  ("Agreeme 
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Public  Utility  Holding  Company  Act  of 
1935,  will  have  an  ownership  interest  in 
the  facility. 

Comment  date:  30  days  from 
publication  in  the  Federal  Regis'er.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Cleveland  Electric  Illuminating 
Company 

(Docket  No.  ER91-558-000| 
August  1, 1991. 

Take  notice  that  on  July  26, 1991,  The 
Cleveland  Electric  Illuminating 
Company  (CEI)  tendered  for  filing  a 
proposed  amendment  to  the  1975 
Interconnection  Agreement  between  CEI 
and  the  City  of  Cleveland,  Ohio  (the 
City).  CEI  states  that  the  amendment 
will  provide  for  a  third  synchronous 
interconnection  between  the  CEI  system 
and  the  system  operated  by  the 
Cleveland  Public  Power  of  the  City,  and 
for  compensation  to  CEI  for  net 
interconnection  (transfer)  reactive 
power. 

CEI  has  requested  a  waiver  of  the 
Commission's  regulations  in  order  to 
permit  the  amendment  to  become 
effective  as  of  January  1. 1990.  CEI 
states  that  the  City  does  not  oppose  this 
request. 

Comment  date:  August  16. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER91-151-000) 
August  1, 1991. 

Take  notice  that  on  July  29. 1991. 
Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
supplemental  information  and  a  notice 
of  termination  in  the  above  docket. 

CVPS  requests  the  Commission  to 
waive  its  notice  of  filing  requirements  to 
permit  the  rate  schedules  that  were  filed 
in  this  docket  to  become  effective 
according  to  their  terms. 

Comment  date:  August  16. 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

5.  PSI  Energy,  Inc. 

[Docket  No.  ER91-474-000] 
August  1, 1991. 

Take  notice  that  PSI  Energy,  Inc.  (PSI), 
tendered  for  filing  an  Amendment  to  the 
FERC  Filing  in  Doclcet  No.  ER91-474- 
000. 

This  Amendment  gives  a  deRnition  for 
the  third  party  energy  rates  contained  in 
the  Interconnection  Agreement  with 
Northern  Indiana  Public  Service 
Company  as  a  result  of  a  request  by 
FERC  Staff.  - 


PSI  has  requested  that  the  effective 
date,  per  the  original  filing,  of  April  15, 
1991,  remain  unchanged. 

TTie  definition  for  third  party  energy 
rates  contained  in  this  filing  will  also 
apply  to  the  Interconnection  and  Power 
Coordination  Agreements  with 
Louisville  Gas  and  Electric  Company, 
Cincinnati  Gas  and  Electric  Company, 
Central  Illinois  Pubhc  Service  Company, 
Southern  Indiana  Gas  and  Electric 
Company,  Hoosier  Energy  Rural  Electric 
Cooperative,  Inc.,  and  Wabash  Valley 
Power  Association.  Inc. 

Copies  of  the  filing  were  served  on 
Northern  Indiana  Public  Service 
Company,  Louisville  Gas  and  Electric 
Company,  Cincinnati  Gas  and  Electric 
Company,  Central  Illinois  Public  Service 
Company,  Southern  Indiana  Gas  and 
Electric  Company,  Hoosier  Energy  Rural 
Electric  Cooperative,  Inc.,  Wabash 
Valley  Power  Association,  Inc..  the 
Illinois  Commerce  Commission,  the 
Kentucky  Public  Service  Commission, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Indiana  Utihty  Regulatory 
Commission. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Iowa  Public  Service  Company 

[Docket  No.  ER91-554-000J 
August  1, 1991. 

Take  notice  that  on  July  25, 1991,  Iowa 
Public  Service  Company  (IPS)  tendered 
for  filing  Emergency  Electric 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
with  East  River  Electric  Power 
Cooperative  (East  River). 

IPS  indicates  that  the  Interconnection 
Agreement  reflects  the  establishment  of 
a  transmission  interconnection  between 
the  two  systems.  This  agreement  does 
allow  for  East  River  to  take  power  and 
energy  from  the  Company.  Paybacks  to 
the  Company  shall  be  in  the  form  of 
inkind  payments. 

IPS  states  that  copies  of  this  filing 
were  served  on  East  River  Electric 
Power  Cooperative,  the  Iowa  Utilities 
Board.  Rural  Electrification 
Administration,  and  South  Dakota  PUC. 

Comment  date:  August  16, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PadfiCoip  Electric  Operations 
(Docket  No.  ER91-S53-000] 

August  1, 1991. 

Take  notice  that  PacifiCorp  Electric 
Operations  ("PacifiCorp")  on  July  25. 
1991,  tendered  for  filing,  in  accordance 
with  18  CFR  35.13  of  the  Commission's 
Rules  and  Regulations,  an  Electric 
Supply  Agreement  ("Agreement" 


between  PacifiCorp  and  Brigham  City 
Corporation  ("Brigham"). 

The  Agreement  provides  for  the  sale 
to  Brigham  of  supplemental  power  and 
energy. 

PacifiCorp  respectfully  requests, 
pursuant  to  18  CFR  35.11  of  the 
Commission's  Rules  and  Regulations 
that  a  waiver  of  prior  notice  be  granted 
and  that  an  effective  date  of  October  1, 
1989  be  assigned.  Such  date  being 
consistent  with  the  date  service  under 
the  Agreement  commenced. 

Copies  of  this  filing  have  been 
supplied  to  Brigham  and  the  Utah  Public 
Service  Commission. 

Comment  date:  August  16, 1991,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER91-55&-Oa0l 
August  1. 1991. 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara),  on  July  25, 
1991,  tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and  Indeck 
Energy  Services  of  Corinth,  Inc. 
("Indeck")  dated  June  26, 1991  providing 
for  certain  transmission  services  to 
Indeck.  This  agreement  provides  for  the 
transmission  and  delivery  by  Niagara 
Mohawk  of  specified  quantities  of 
power  produced  by  Indeck  to  be  sold  by 
Indeck  to  Consolidated  Edison  Company 
of  New  Yoric  (Con  Ed)  under  separate 
agreement.  Firm  services  under  this 
agreement  are  proposed  to  commence  as 
of  the  commercial  operation  date  of 
Indeck's  Production  Facility,  as  that 
term  is  defmed  in  the  Indeck-Con  Ed 
power  purchase  agreement  (The 
commercial  operation  date  is  currently 
projected  by  Indeck  to  be  April  1993.) 

Niagara  Mohawk  requests  waiver  of 
the  Commission's  notice  requirements. 
Niagara  states  that  waiver  is  warranted 
because  approval  of  this  contract  at  this 
time  is  necessary  for  the  successful 
obtainment  of  fmancing  for  construction 
of  the  Production  Facility. 

Copies  of  this  filing  were  served  upon 
Indeck  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Iowa  Southern  Utilities  Company 
Pocket  Na  ER91-550-OOO) 

August  1, 1991. 

Take  notice  that  Iowa  Southern 
Utilities  Company  (ISU)  on  July  29. 1991. 
tendered  for  filing  as  an  initial  rate 
schedule  a  Transmission  Agreement 
whereby  ISU  will  provide  transmission 
services  to  the  city  of  Pella.  an  Iowa 
Municipal  Utility  (Pella)  during  a  one 


year  term  to  enable  Pella  to  receive 
energy  from  Muscatine  Power  and 
Water  (MPW).  ISU  proposes  an  effective 
date  of  May  1. 1991,  and  requests  waiver 
of  the  Commission's  notice  requirement 

A  copy  of  the  filing  was  served  upon 
the  Iowa  State  Utilities  Board  and  Pella. 

Comment  date-  August  12. 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PacifiCorp  Electric  Operations 

[Docket  Nqs.  ER89-485-003  uid  ER8»-«»«- 

002) 

August  1, 1991. 

Take  notice  that  on  July  25. 1991, 
PacifiCorp  Electric  Operations 
(PacifiCorp).  tendered  for  filing  in 
compliance  with  the  Commission's  letter 
order  dated  June  18. 1991,  a  comphance 
report  showing  the  refunds  forwarded  to 
all  of  PacifiCorp's  customers  which  were 
due  refunds  as  a  result  of  the  March  18, 
1991  Settlement  Agreement  under 
Docket  No8.  ER89-493-000  and  ER89- 
494-000. 

Copies  of  the  filing  were  served  upon 
all  parties  hereto,  the  Wyoming  Public 
Service  Commission,  the  Utah  Public 
Service  Commission,  the  Public  Utility 
Commission  o."  Oregon,  the  Idaho  Public 
Utilities  Commission,  the  Public  Utilities 
Commission  of  Colorado,  the  Montana 
Public  Service  Commission,  the  PubUc 
Utihties  Commission  of  California,  the 
Nevada  Public  Service  Commission,  the 
Arizona  Corporation  Commission  and 
the  Washington  Utilities  ft 
Transportation  Commission. 

Comment  date:  August  16, 1991.  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

11.  Iowa  Public  Service  Company 
[Dodcel  Na  ER91-S57-000] 

August  1. 1991. 

Take  notice  that  on  July  25. 1991.  Iowa 
Public  Service  Company  (IPS)  tendered 
for  filing  revised  Electric  Transmission 
Interconnection  Agreement 
(Interconnection  Agreement)  and 
revised  exhibits  A  and  B  to  the 
Interconnection  Agreement  with  Com 
Belt  Power  Cooperative  (CBPC).  dated 
March  1. 1991. 

IPS  indicates  that  the  revised 
Interconnection  Agreement  and  revised 
Exhibits  reflect  and  changes  the  parties 
have  made  In  the  points  of 
interconnection  and  the  interconnection 
facilities  between  the  two  systems. 

IPS  also  requests  a  waiver  of  the 
Conunission's  rules  so  that  the 
Interconnection  Agreement  may  be 
approved  retroactive  to  March  1. 1991. 

IPS  states  that  copies  of  this  filing 
were  served  on  Com  Belt  Power 
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Cooperative  and  the  Iowa  Utilities 
Board. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  paragraph  B 
at  the  end  of  this  notice. 

12.  Georgia  Power  Company 

(Docket  Nos.  ER91-171-000.  ER91-204-000 
and  ER91-205-000] 

August  2, 1991. 

Take  notice  that  on  August  1, 1991, 
Georgia  Power  Company  (Georgia 
Power)  tendered  for  filing  supplemental 
information  concerning  Georgia  Power's 
December  21, 1990  filing  of  a  revised  and 
Restated  Integrated  Transmission 
System  Agreement,  a  Block  Power  Sale 
Agreement  and  a  Coordination  Service 
Agreement. 

Georgia  Power  states  that  the 
supplemental  information  provided  in 
this  filing  addresses  questions  raised  by 
the  Commission  in  response  to  the 
aforementioned  December  21, 1990 
filings. 

Comment  date:  August  12, 1991  in 
accordance  with  St.  ndard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Detroit  Edison  Company 

(Docket  No.  ER91-211-000] 
August  2. 1991. 

Take  notice  that  on  July  22, 1991, 
Detroit  Edison  Company  (Detroit 
Edison)  tendered  for  filing  additional 
materials  in  connection  with  an  initial 
electric  rate  scheduled  entitled  Belle 
River  Participation  Agreement  between 
Detroit  Edison  and  Michigan  PubHc 
Power  Agency  in  this  docket. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

14.  Arkansas  Power  ft  Light  Company 

Pocket  No.  ER91-549-000J 
August  2, 1991. 

Take  notice  that  on  July  22, 1991, 
Arkansas  Power  &  Light  Company 
tendered  for  filing  the  following 
documents: 

1.  Addendum  to  Agreement  for 
Purchase  of  Electric  Service  by  City  of 
Benton,  Arkansas  from  Arkansas  Power 
&  Light  Company. 

2.  Addendum  to  Agreement  for 
Purchase  of  Electric  Service  by  City  of 
Prescott,  Arkansas  from  Arkansas 
Power  and  Light  Company. 

3.  Addendum  to  Agreement  for 
Purchase  of  Electric  Service  by  Farmers 
Electric  Cooperative  Corporation  and 
Arkansas  Power  and  Light  Company. 

Comment  dote:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Pennsylvania  Power  ft  Light 
Company 

(Docket  No.  ER91-356-000) 
August  2, 1991. 

Take  notice  that  on  July  18, 1991, 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  Supplemental 
information  In  response  to  Commission 
staff  concerns  with  certain  provisions  of 
the  Agreement  between  PP&L  and  Public 
Service  Electric  and  Gas  Company  in 
this  docket. 

Comment  date:  August  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  American  Municipal  Power-Ohio, 
Lie.  and  Coimecticut  Municipal  Electric 
Energy  Cooperative  v.  Niagara  Mohawk 
Power  Corporation 

Pocket  No.  EL91-47-0001 
August  2. 1991. 

Take  notice  that  on  July  26, 1991, 
American  Municipal  Power-Ohio.  Inc. 
and  the  Connecticut  Municipal  Electric 
Energy  Cooperative  (CMEEC)  tendered 
for  filing  a  complaint  against  Niagara 
Mohawk  Power  Corporation  and  request 
for  establishment  of  refund  effective 
date  and  motion  to  consolidate  with 
Docket  EL91-44-000. 

Comment  date:  September  3, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  American  Municipal  Power-Ohio, 
Inc.  and  Qty  of  Cuyahoga  Falls,  Ohio  v. 
Ohio  Edison  Company 

Pocket  No.  EL91-48-000] 
August  2, 1991. 

Take  notice  that  on  July  26, 1991, 
American  Municipal  Power-Ohio,  Inc. 
(AMP-Ohio)  and  City  of  Cuyahoga  Falls, 
Ohio  tendered  for  filing  a  complaint  and 
Motion  for  Summary  Disposition  against 
Ohio  Edison  Company. 

AMP-Ohio  alleges  that  Ohio  Edison 
has  charged  and  proposed  to  continue  to 
charge  AMP-Ohio  and/or  Cuyahoga 
Falls  for  certain  costs  of  improvements 
to  transmission  facihties  Ohio  Edison 
claims  are  necessary  to  provide 
Cuyahoga  Falls  with  permanent 
transmission  service  at  138  kV. 

Comment  date:  September  3, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 


protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-18934  Filed  8-8-fll;  8:45  am] 

BILUNQ  CODE  6717-01-M 


[Project  Nos.  8221-022  and  9049-008] 

Hydroelectric  Applications  (Alaska 
Energy  Authority  and  Carex  Hydro); 

Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  pubhc  inspection: 

1  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  8221-022. 

c.  Date  Filed:  June  7, 1991. 

d.  Applicant:  Alaska  Energy 
Authority. 

e.  Name  of  Project-  Bradley  Lake 
Project. 

f.  Location:  The  project  is  located  on 
the  Bradley  River  in  Kenai  Peninsula 
Borough.  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Charlie  Bussell, 
Executive  Director,  Alaska  Energy 
Authority,  701  East  Tudor  Road.  P.O. 
Box  190869.  Anchorage,  AK  99519-0869, 
(907)  561-7877. 

i.  FERC  Contact  Kenneth  Fearon, 
(202)  219-2057.. 

j.  Comment  Date:  August  21, 1991. 

k.  Description  of  Amendment:  The 
licensee  propose  to  construct  a  25-foot 
by  25-foot  by  3-foot  deep  intake  basin 
and  a  10-foot-high  diversion  dike  at  the 
foot  of  a  small  waterfall  which  presently 
discharges  onto  a  narrow  bench  above 
Bradley  Lake  and  flows  into  upper 
Battle  Creek.  A  1,900-foot-long  diversion 
ditch  will  be  constructed  from  the 
diversion  dike  and  intake  basin  through 
three  existing  ponds  to  Bradley  Lake. 
The  diversion  would  add  approximately 
0.9  square  miles  of  drainage  basin  to  the 
Bradley  Lake  Project  for  power 
generation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

2  a.  Type  of  Application:  Surrender  of 
License. 


b.  Project  No.:  9049-008. 

c.  Date  Filed:  June  3, 1991. 

d.  Applicant:  Carex  Hydro. 

e.  Name  of  Project:  Pioneer. 

f.  Location:  On  Deckers  Cree 
Monongalia  County,  West  Virg 

g.  Filed  Pursuant  to:  Federal 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact-  Mr.  Jac 
Trotignon.  Western  Equipment 
2175  Lemoine  Avenue,  suite  50 
Lee.  NJ  07024.  (201)  947-0260. 

i.  FERC  Contact  Michael  De 
219-2807. 

j.  Comment  Date:  August  22. 

k.  Description  of  Project  On 
1989.  a  license  was  issued  to  c 
operate  and  maintain  the  Pioni 
ft'oject  No.  9049.  The  project  w 
consisted  of:  (1)  A  reinforced  c 
dam  120  feet  long,  10  feet  high, 
incorporating  an  intake,  weir, . 
sedimentation  cell;  (b)  a  resen 
one-half  acre  surface  area  and 
feet  volume  at  a  normal  maxin 
surface  elevation  of  1,289  feet 
42-inch  diameter  steel  penstoc 
feet  long;  (d)  a  powerhouse  20 
45  feet  long,  and  30  feet  wide  1 
two  turbine-generators  of  1.5  h 
combined  capacity;  (e)  the  0.4( 
generator  leads;  (f)  a  0.48/12.5 
transformer;  (g)  a  12.5-kV  tran 
line  3  miles  long;  and  (h)  appu 
facilities. 

'  The  licensee  has  decided  to 
the  license  because  the  existir 
owner  has  terminated  the  leas 
agreement  and  the  new  rates  i 
purchase  of  power  have  dropp 
cents  per  kilowatthour.  No  coi 
has  commenced. 

1.  This  notice  also  consists  ( 
following  standard  paragraph: 
and  D2. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  M 
Intervene— Anyone  may  subnr 
comments,  a  protest,  or  a  moti 
intervene  in  accordance  with 
requirements  of  the  Rules  of  P 
and  Procedure,  18  CFR  385.21( 
.214.  In  determining  the  appro] 
action  to  take,  the  Commissioi 
consider  all  protests  or  other  ( 
filed,  but  only  those  who  file  t 
intervene  in  accordance  with 
Commission's  Rules  may  becc 
party  to  the  proceeding.  Any  c 
protests,  or  motions  to  interve 
be  received  on  or  before  the  s 
comment  date  for  the  particul 
application. 

C.  Filing  and  Service  of  Res 
Documents — Any  filings  must 
capital  letters  the  title  "COMI 
"PROTEST'.  "MOTION  TO 
INTERVENE",  as  applicable,  i 
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protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-18934  Filed  ft-«-91;  8:45  am) 

BILUNQ  COOE  tTir-OI-M 


[Project  Nos.  8221-022  and  9049-008] 

Hydroelectric  Applications  (Alaska 
Energy  Authority  and  Carex  Hydro); 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  8221-022. 

c.  Date  Filed:  June  7, 1991. 

d.  Applicant:  Alaska  Energy 
Authority. 

e.  Name  of  Project:  Bradley  Lake 
Project. 

f.  Location:  The  project  is  located  on 
the  Bradley  River  in  Kenai  Peninsula 
Borough,  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact-  Charlie  Bussell, 
Executive  Director,  Alaska  Energy 
Authority,  701  East  Tudor  Road,  P.O. 
Box  190869.  Anchorage.  AK  99519-0869, 
(907)  561-7877. 

i.  FERC  Contact:  Kenneth  Fearon, 
(202)  219-2057.. 

j.  Comment  Date:  August  21, 1991. 

k.  Description  of  Amendment:  The 
licensee  propose  to  construct  a  25-foot 
by  25-foot  by  3-foot  deep  intake  basin 
and  a  10-foot-high  diversion  dike  at  the 
foot  of  a  small  waterfall  which  presently 
discharges  onto  a  narrow  bench  above 
Bradley  Lake  and  flows  into  upper 
Battle  Creek.  A  1,900-foot-long  diversion 
ditch  will  be  constructed  from  the 
diversion  dike  and  intake  basin  through 
three  existing  ponds  to  Bradley  Lake. 
The  diversion  would  add  approximately 
0.9  square  miles  of  drainage  basin  to  the 
Bradley  Lake  Project  for  power 
generation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

2  a.  Type  of  Application:  Surrender  of 
License. 


b.  Project  No.:  9049-008. 

c.  Date  Filed:  June  3. 1991. 

d.  Applicant:  Carex  Hydro. 

e.  Name  of  Project:  Pioneer. 

f.  Location:  On  Deckers  Creek, 
Monongalia  County.  West  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825{r). 

h.  Applicant  Contact-  Mr.  Jacky 
Trotignon,  Western  Equipment  Corp.. 
2175  Lemoine  Avenue,  suite  507,  Fort 
Lee,  NJ  07024.  (201)  947-0260. 

i.  FERC  Contact-  Michael  Dees.  (202) 
219-2807. 

j.  Comment  Date:  August  22, 1991. 

k.  Description  of  Project:  On  June  29, 
1989,  a  license  was  issued  to  construct. 
operate  and  maintain  the  Pioneer 
Project  No.  9049.  The  project  would  have 
consisted  of:  (1)  A  reinforced  concrete 
dam  120  feet  long,  10  feet  high,  and 
incorporating  an  intake,  weir,  and 
sedimentation  cell;  (b)  a  reservoir  of 
one-half  acre  surface  area  and  2.5  acre- 
feet  volume  at  a  normal  maximum 
surface  elevation  of  1,289  feet  msl;  (c)  a 
42-inch  diameter  steel  penstock  4.200 
feet  long;  (d)  a  powerhouse  20  feet  high. 
45  feet  long,  and  30  feet  wide  housing 
two  turbine-generators  of  1.5  MW 
combined  capacity;  (e)  the  0.48-kV 
generator  leads;  (f)  a  0.48/12.5-kV 
transformer;  (g)  a  12.5-kV  transmission 
line  3  miles  long;  and  (hj  appurtenant 
facilities. 

The  licensee  has  decided  to  surrender 
the  license  because  the  existing  land 
owner  has  terminated  the  lease 
agreement  and  the  new  rates  for 
purchase  of  power  have  dropped  to  1.5 
cents  per  kilowatthour.  No  construction 
has  commenced. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C, 
and  D2.     1 1 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210.  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"PROTEST',  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 


Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway.  Director.  Division  of  Project 
Review.  Federal  Energy  Regulatory 
Commission,  room  1027  (810  Ist),  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  apphcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Dated  August  5. 1991,  Washington,  DC. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-18937  Filed  8-8-91;  8:45  am] 
■ajJNO  COM  (Tir-oi-n 

[Docket  Nos.  CP9 1-2562-000,  et  al.l 

Northwest  Pipeline  Corp.,  et  aU 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Corporation 

[Docket  No.  CP91-2562-0001 
August  1. 1991. 

Take  notice  that  on  July  23, 1991, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158-0900,  filed  in  Docket 
No.  CP91-2562-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act,  for  permission  and  approval  to 
abandon  partially  a  gas  gathering  and 
transportation  service  provided  to 
Natural  Gas  Pipeline  Company  of 
America  (NGPL)  and  a  request  for  any 
necessary  waivers  of  the  first-come, 
first-serve  provisions  of  Northwest's 
FERC  Gas  Tariff,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  abandon  the 
gas  gathering  and  transportation 
agreement  with  NGPL  dated  December 
20. 1977  (the  agreement),  which  was 


authorized  by  the  Commission  in  an 
order  issued  April  17, 1979,  in  Docket 
No.  CP78-183  (7  FERC  61,057).  It  is 
stated  that  the  agreement  is  set  forth  in 
Northwest's  FERC  Gas  Tariff,  Original 
Volume  No.  2,  as  Rate  Schedule  X-53. 
Northwest  states  that  pursuant  to  the 
agreement.  Northwest  gathers  and 
transports  up  to  25,000  Mcf  per  day  of 
natiu-al  gas  from  reserves  that  NGPL 
would  either  develop  or  otherwise 
acquire  In  Northwest's  Bar  X,  Grand 
Valley  and  Grand  Gas  Gathering 
System  in  Uintah  and  Grand  Counties, 
Utah.  It  is  stated  that  Northwest  delivers 
this  gas  to  an  existing  point  of 
interconnection  with  El  Paso  Natural 
Gas  Company  (El  Paso)  near  Ignacio, 
Colorado  in  La  Plata  County.  Northwest 
further  states  that  pursuant  to  the 
agreement  it  has  the  option  to  purchase 
up  to  25  percent  of  the  gas  gathered  for 
NGPL 

It  is  indicated  that  by  a 
terminationagreement  dated  April  15, 
1991,  Northwest  and  NGPL  mutually 
agreed  to  terminate  the  agreement 
effective  April  15. 1991,  provided  that 
Northwest  receives  Commission 
approval  to  retain  the  priority  of  service 
date  established  under  the  agreement 
for  any  future  transportation  under  a 
replacement  blanket  certificate 
transportation  agreement  of  the  supplies 
now  subject  to  Rate  Schedule  X-53. 
Thus,  Northwest  also  requests  any 
necessary  waiver  of  the  first  come,  first 
serve  provisions  of  its  FERC  Gas  Tariff 
in  order  to  retain  the  priority  of  service 
date  of  December  20, 1977. 

Northwest  states  that  it  has  entered 
into  a  nonjurisdictional  replacement  gas 
gathering  agreement  with  NGPL  dated 
April  15. 1991.  for  up  to  25,000  MMBtu  of 
natural  gas  per  day  from  all  gathering 
receipt  points  served  by  Northwest. 
Northwest  also  states  that  as  a 
replacement  for  the  transportation 
service  in  Rate  Scheudle  X-53. 
Northwest  and  NGPL  have  entered  into 
an  open  access,  interruptible 
transportation  agreement  under 
Northwest's  Rate  Schedule  TI-1.  It  is 
indicated  that  this  replacement 
transportation  agreement  provides  for 
the  transportation  of  up  to  25,000 
MMBtu  per  day  from  the  Grand  Valley. 
Grand  Gas,  and  Bar  X  mainline  receipt 
points  to  the  Ignacio  interconnection 
with  El  Paso  in  La  Plata  County. 
Colorado. 

Northwest  states  that  in  the  event  the 
Commission  does  not  grant  the 
requested  waiver.  Northwest 
alternatively  requests  approval  to 
abandon  only  the  gathering  service 
provided  under  Rate  Schedule  X-53. 
Northwest  indicates  that  it  would  then 
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retain  Rate  Sciiedule  X-53  solely  to 
provide  the  transportation  service. 

Northwest  does  not  propose  to 
abandon  any  facilities. 

Comment  date:  August  22. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Columbia  Gas  Transmission 
Corpora  tioQ 

(Docltet  No.  CP91-2eOl-O0Oj 

August  1. 1991. 

Take  notice  that  on  }uly  26. 1991. 
Columbia  Gas  Transmission 
Corporation  ((Doiumbia).  1700 
MacC^rkle  Avenue,  SJE.,  C^harleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP91-26O1-O0O.  a  request  pursuant  to 
§  157J205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  eleven  (11) 
additional  points  of  delivery  for  existing 
wholesale  customers  for  mainline  taps 
under  (kilumbia's  blanket  certiHcate 
issued  in  Docket  No.  CP83-76-000 
pursuant  to  section  7  of  the  Natural  C^s 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Columbia  states  that  it  requests 
authorization  to  construct  and  operate 
the  facilities  necessary  to  provide  the 
additional  points  of  deUvery,  as  follows: 


Wholesale 
customer 

Oom- 

fnerciaf 

Resi- 
dential 

Indus- 
trial 

Annual 

vol- 
umes 

Mountainear 
Gas 
Company 

1 

150 

Wholesale 
customer 

Com- 
merctal 

Resi- 
dential 

Indus- 
»ial 

Annual 

vol- 

umee 

ColumtM 
Gasot 
Ohialnc.-.. 

1 

9 

49.000 

Ck)lumbia  states  that  the  additional 
points  of  delivery  have  been  requested 
by  its  wholesale  customers  for 
residential,  commercial  and/or 
industrial  service.  Columbia  further 
states  that  it  has  been  advised  that  no 
major  non-jurisdictional  facilities  would 
be  required  as  a  result  of  the  proposed 
service.  It  is  indicated  that  the  amount 
of  any  such  non-jurisdictional 
construction  associated  with  the 
proposed  points  of  delivery  has  been 
included  in  the  individual  project 
description  with  the  exception  of 
residential  hookups.  It  is  further 
indicated  that  Colimibia  will  comply 
with  the  environmental  requirements  of 
§  157.206(d)  of  the  Commission's 
Regulations  prior  to  the  construction  of 
its  facilities. 

Columbia  states  that  the  quantities  to 
be  provided  through  the  new  delivery 
points  would  be  within  its  currently 
authorized  level  of  service  and  would  be 
within  existing  peak  day  and  annual 
proposed  seasonal  entitlements  of  such 
customers.  Columbia  further  states  that 
the  sales  to  be  made  through  the 
proposed  points  of  delivery  would  be 
under  its  currently  effective  service 
agreements  with  such  customers  imder 
Rate  Schedule  CDS. 

Comment  date:  September  18, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


3.  Gulf  States  Transmission  Corporation 

(Docket  No8.  Cn^-2606-OOO,  CP91-2eO7-0O0j 
August  1. 1991. 

Take  notice  that  on  July  3a  1991,  C^ulf 
States  Transmission  Corporation 
(Applicant),  1324  North  Heame,  Suite 
300,  Shreveport.  Louisiana  71107,  filed  in 
the  above  referenced  dockets  prior 
notice  requests  pursuant  to  §§  157.205 
and  284.23  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.  C3'90-239-000,  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  tbet  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 

Information  apphcable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volimies,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicant  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  TheM  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (dale  fled) 

Peak  day.' 

average  day, 

annual 

nocopt  points 

Deivety  points 

Stan  up  date,  rate 
type 

Related  « <*)cket 
contract  date 

CP91-2606-000 

Croestex  Merlteting 
Company. 

Westchester  Gas 
Company. 

20.000 
16.000 
5.600.000 
50,000 
40.000 
14,000.000 

TXIA..     .-               

TX .      .._ 

LA.  TX„        

5-01-91,  IT, 
Intarrupiible. 

s-oi-»i.rr, 

MamiplMe. 

ST91 -8864-000 

(7-30-91 
CKI1 -2607-000 

LA _. 

3-01-91 
STm -Sfles-OOQ 

(7-30-91 

1-04-91 

•  B  an  ST  docket  is  shoum,  120-day  tranapoctaSon  service  was  reported  In  «. 


4.  Algonquia  Gas  Transmission 
Company,  Texas  Eastern  Transmission 
Corporation 

(Docket  Na  <3>91-15a0-0m| 
August  2. 1991. 

Take  notice  that  on  July  25, 1991, 
Algonquin  C^  Transmission  Company 


(Algonquin),  1284  Soldiers  Field  Road. 
Boston,  Massachusetts  02135  and  Texas 
Eastern  Transmission  Corporation 
(Tetco),  5400  Westheimer  Court. 
Houston,  Texas  77056,  jointly  referred  to 
as  AppUcants.  filed  in  Docket  No.  CP91- 
1580-001  a  joint  appHcation,  as 
supplemented  on  ]uly  31, 1991,  pursuant 


to  section  7(c)  of  the  Commission's 
Regulations  under  the  natural  Gas  Act 
to  amend  the  application  filed  by 
Applicants  in  Docket  No.  CP91-1580-000 
to  request  a  reallocation  of  quantities 
between  two  customers  under 
Algonquin's  proposed  Rate  Schedules 
AWS,  WPS  and  WFT  and  to  reallocate 


'olumes  between  Algonquin  ai 
another  customer  under  Tetco' 
Schedule  SS-1,  all  as  more  full 
in  the  application  which  is  on  I 
the  Commission  and  open  to  p' 
inspection.  1 1 

Algonquin  proposes  to  reallc 
MMBtu  per  day  from  the  Towr 
Middleborough,  Massachusetti 
proposed  Rate  Schedule  AWS 
Consolidated  Edison  Company 
York,  Inc.  (Con  Ed)  under  prop 
Schedules  WPS  and  WFT,  14 1 
MMBtu  per  day,  respectively. ' 
requests  to  reallocate  111  MMl 
day  of  storeige  service  under  R 
Schedule  SS-1  from  Algonquir 
Ed. 


Comment  date:  August  23, 1£ 
accordance  with  the  first  subpi 


Docket  No.  (date  filed) 

Shipper  m 

CP91 -261 8-00), 
(7-30-91) 

CP91 -261 9-000 
(7-30-91) 

0*91-2620-000 
(7-30-91)       j 

CP91-2629-000 
(7-31-91) 

Indiana  Qas 

mc. 

Tejas  9o*m 

TXGGasM 
Company 

Meridian  Ol 

■  Offshore  Louisiana  and  offshore 
*  Midwestem's  quantities  are  in  de 


6.  Panhandle  Eastern  Pipe  Lini 
Company 

(Docket  No.  CP91-2604-000) 
August  2, 1991. 

Take  notice  that  on  July  29, 
Panhandle  Eastern  Pipe  Line  ( 
(Panhandle),  P.O.  Box  1642,  H 
Texas  77251,  filed  in  Docket  N 
2604-000  an  application  pursu 
section  7(b)  of  the  Natural  Ga 
permission  and  approval  to  al 
transportation  and  gas  storagi 
provided  by  Panhandle  for  th< 
Morton,  Illinois  (Morton),  an  ( 
sales  customer  of  Panhandle, 
fully  set  forth  in  the  applicatic 
on  file  with  the  Commission  a 
public  inspection. 

Panhandle  proposes  to  abai 
service  to  Morton  which  was 
by  the  Ck)mmission  in  Docket 
84  and  was  carried  out  pursue 
provisions  of  a  Gas  Storage  a: 
Transportation  Agreement  be 
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Resi- 
dential 

mdus- 

triat 

Annual 

vot- 

umes 

. 

1 

ISO 

I  that  the  additional 
have  been  requested 
ustomera  for 
ercial  and/or 
Columbia  further 
leen  advised  that  no 
tional  facilities  would 
isult  of  the  proposed 
ited  that  the  amount 
irisdictional 
:iated  with  the 
F  delivery  has  been 
lividuai  project 
le  exception  of 
18.  It  is  further 
lunbia  will  comply 
ental  requirements  of 
Commission's 
0  the  construction  of 

that  the  quantities  to 
;h  the  new  dehvery 
ithin  its  currently 
:  service  and  would  be 
ik  day  and  annual 
;  entitlements  of  such 
}ia  further  states  that 
je  through  the 
■  delivery  would  be 
effective  service 
uch  customers  under 
3. 

September  18, 1991.  in 
tandard  Paragraph  G 
otice. 


3.  Gulf  States  Transmission  Corporation 

(Docket  No8.  CP91 -2606-000,  CP91-2eO7-0O0) 
August  1. 1991. 

Take  notice  that  on  July  3a  1991,  Gulf 
States  Transmission  Corporation 
(Applicant],  1324  North  Heame,  Suite 
300,  Shreveport.  Louisiana  71107,  filed  in 
the  above  referenced  dockets  prior 
notice  requests  pursuant  to  §§  157.205 
and  284.23  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.  CP90-239-000,  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  tlvit  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 

Information  apphcable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volimies,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicant  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  r>ol 
consolidated. 


iptpoMa 

Deivety  points 

Start  up  date,  rate 
schedi^e,  aervioe 

type 

Retaied  •  dodtat 
contract  data 

LA.  JX          

Intanuplible. 

s-oi-»i.rr. 

krtemipttjle. 

ST91 -8864-000 

LA ._ 

3-01-91 
STB1 -8fl8S-O00 

1-04-81 

Soldiers  Field  Road. 

letts  02135  and  Texas 

ion  Corporation 

lieimer  Court. 

356.  jointly  referred  to 

i  in  Docket  No.  CP91- 

plication,  as 

ily  31, 1991,  pursuant 


to  section  7(c)  of  the  Commission's 
Regulations  under  the  natural  Gas  Act 
to  amend  the  application  filed  by 
Applicants  in  Docket  No.  CP91-1580-000 
to  request  a  reallocation  of  quantities 
between  two  customers  under 
Algonquin's  proposed  Rate  Schedules 
AWS.  WPS  and  WFT  and  to  reallocate 


'olumes  between  Algonquin  and 
another  customer  under  Tetco's  Rate 
Schedule  SS-1,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  1 1 

Algonquin  proposes  to  reallocate  125 
MMBtu  per  day  from  the  Town  of 
Middleborough,  Massachusetts  under 
proposed  Rate  Schedule  AWS  to 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Ed)  under  proposed  Rate 
Schedules  WPS  and  WFT.  14  and  111 
MMBtu  per  day,  respectively.  Tetco  also 
requests  to  reallocate  111  MMBtu  per 
day  of  storeige  service  under  Rate 
Schedule  SS>1  from  Algonquin  to  Con 
Ed. 


Comment  date:  August  23, 1991,  in 
accordance  with  the  first  subparagraph 


of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

5.  Texas  Gas  Transmission  Corporation, 
Midwestern  Gas  Transmission  Company 

[Docket  No8.  CP91-6218-000,  CP91-6219-000. 
CP91-6220-000,  CP91-6229-0001 

August  2, 1991. 

Take  notice  that  Texas  Gas 
Transmission  Corporation,  3800 
Frederica  Street,  Owensboro.  Kentucky 
42301;  and  Midwestern  Gas 
Transmission  Company,  P.O.  Box  2511, 
Houston,  Texas  77252,  (Applicants)  filed 
in  the  above-referenced  dockets  prior 
notice  requests  pursuant  to  55  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP8&-686-000  and  Docket  No.  CP90- 


174-000,  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.* 

Infonnation  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed) 


CP91 -2618-000 
(7-30-91) 

CP91 -261 9-000 
(7-30-91) 

CP91 -2620-000 
(7-30-91)     jj 

CP91-2629-000 
(7-31-91) 


Stripper  name  (type) 


Indiana  Qat  Company. 
Inc. 

Tejas  Power  Corporation. 


TXG  Gas  Maketing 
Company. 

Meridian  OU  Tradirtg.  Inc. 


Peak  day. 

Average  oty, 

Annual 

MMBtu 


8.000 

4.869 

1.777.100 

0.000 

25.000 

36.500.000 

3,062 

2,000 

730,000 

100,000 

10,000 

•  36.500.000 


Receipt  ■  point 


LA.  IN.  KY.  TX.  OLA, 
TN,  OTX.  It  AR.  OH. 

LA.  IN.  KY,  TX.  OLA. 
TN.  OTX,  IL,  AR.  OH. 


KY. 


TN.  lUIN.KY. 


Delivery  points 


IN 

LA „ 

KY 

TN.  IL,  IN.  KY 


Contract  data,  rale 
typ« 


May  a,  1991  FT 

MIIL 

August  11,  1989 
rr.  interrupt«)(e. 

May  25.  1990  IT. 
Interruptible. 

Juty  1,  1991  IT. 
Interruptible. 


Related  docket. 
Start  up  data 


ST91-8475-000 
7-01-91 

ST91 -9477-000 
7-01-91 

ST91 -9476-000 
7-02-91 

8T91-9766-000 
7-01-91 


■  Offshore  Louisiana  and  offshore  Texas  are  shows  as  OLA  and  OTX. 

*  Mtdwestem's  quantities  are  in  dekaterms. 


6.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP91-2804-0001 
August  2, 1991. 

Take  notice  that  on  July  29, 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston, 
Texas  77251.  filed  in  Docket  No.  CP91- 
2604-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
transportation  and  gas  storage  service 
provided  by  Panhandle  for  the  Village  of 
Morton,  Illinois  (Morton),  an  existing 
sales  customer  of  Panhandle,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  proposes  to  abandon  the 
service  to  Morton  which  was  authorized 
by  the  Commission  in  Docket  No.  CP79- 
84  and  was  carried  out  pursuant  to  the 
provisions  of  a  Gas  Storage  and 
Transportation  Agreement  between 


Panhandle  and  Morton  dated  October 
13, 1978,  on  file  with  the  Commission  as 
Panhandle's  Rate  Schedule  TS-4. 
Panhandle  states  that  in  a  letter 
agreement  dated  September  20, 1990. 
Panhandle  and  Morton  agreed  to 
terminate  the  transportation  and  gas 
storage  service.  Panhandle  requests  that 
the  abandonment  authorization  be  made 
effective  retroactive  to  April  1, 1991.  It  is 
asserted  that  the  proposal  involves  no 
abandoiunent  of  facilities.  It  is  stated 
that  no  other  customers  of  Panhandle 
would  be  affected  by  the  proposed 
abandonment. 

Comment  date:  August  23, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

7.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP91-2597-0001 
August  2, 1991. 

Take  notice  that  on  July  26, 1991, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro. 


Kentucky  42302.  filed  a  Docket  No. 
CP91-2S97-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  partially 
abandon  firm  sales  service  to  the 
Dayton  Power  and  Light  Company 
(Dayton),  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Texas  Gas  provides 
for  the  firm  sale  of  up  to  102.856  MMBtu 
of  natural  gas  to  Dayton  pursuant  to  a 
November  1, 1990,  service  agreement. 
Texas  Gas  states  that  by  letter  dated 
May  31, 1991,  Dayton  requested  that  it 
be  allowed  to  convert  15.000  MMBtu  per 
day  to  firm  transportation  service, 
effective  August  1, 1991.  Texas  Gas 
states  that  because  the  service 
agreement  between  Texas  Gas  and 
Dayton  is  not  "an  eligible  firm  sales 
service  agreement",  Texas  Gas  cannot 
utilize  the  automatic  abandonment 
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authority  provided  in  S  284.10  of  the 
Commission's  Regulations;  therefore, 
Texas  Gas  is  seeking  authority  to 
abandon  its  sales  obligation  to  Dayton 
by  the  amount  sought  to  be  converted  by 
Dayton  effective  the  date  of  such 
conversion. 

It  is  stated  that  no  abandonment  of 
facilities  is  requested. 

Comment  date:  August  23, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Viking  Gas  Transmission  Company. 
Midwestern  Gas  Transmission 
Company,  Transwestem  Pipeline 
Company,  Northern  Natural  Gas 
Company,  Tennessee  Gas  Pipeline 
Company 

[Docket  No8.  CP91-2610-000.'  CP91-2eil- 


000.  CP91-2ei2-00a  CP91-2813-O0a  CP2614- 
000] 

Augiut  2, 1991. 

Take  notice  that  the  above  reference 
companies  (Applicants)  filed  in  the 
above  reference  dockets,  prior  notice 
requests  pursuant  to  {}  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  their 
blanket  certificates  issued  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


'These  prior  notices  re<)uests  are  not 
consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  )  284.223 
of  thp  Commission's  Regulations,  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Apphcants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  the  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  no.  (date 

Applicant 

Shipper  name 

Peak  day' 
average 

annual 

Points  Of 

Start  up  date,  rate 
schedule 

Related  2  dockets 

filed) 

Receipt 

Oeivery 

CP91-2610-000 

Viking  Gas 

Aquila  Energy 

100.000 

Wl,  MN,  NO . 

Wl   UTf  Mn 

n<u)i.ai  rr.? 

Sr91-&542-000 

(7-30-91) 

Transmisswo 
Cocnpany,  P.O. 
Box  2511. 
Houston,  Texas 
77252. 

Marketing 
Corporsboa 

100,000 
36,500.000 

CP90-273.O00 

CP91-2611-<XM 

Wlllian'M  Gas 

50X)00 

TN.  IL.  IN  KY 

IL,IN,  KY._ _... 

074)4-01  FT 

ST91-9541-000 

(7-30-91) 

Transmission 

Marketing 

50,000 

CP90-1 74-000 

Company,  P.O. 

Company. 

18,250,000 

Box2S11. 

Houston,  Texas 

77252. 

CP91-2612-000 

Trananiwitom 

Western 

6.000 

A2.  NM,  OK.  TX 

AZ,  NM.  OK.  TX........ 

07-01-91.  rrs-1 

ST91 -9641-000 

(7-30-91) 

Pipeline 

Company.  1400 
Smith  Sueet 
P.O.  Box  1188, 
Houston,  Texas 
77251-1188. 

Counties  Gas 
Co.,  Inc. 

3,750 
1,825,000 

CP88-1334XX) 

CP91-2613-000 

Nonhem  Natural 

Tenaska 

250.000 

OK.  TX.  KS.  NM. 

KS.  TX.  OK,  Wl,  lA, 

07-01-91.  rr-1. 1 

ST91 -95634)00 

(7-30-91) 

Gas  Company. 

Marketing 

187.500 

Wl.  lA.  MN.  NE. 

SO.  MN.  NM,  NE, 

CP86-435-000 

1400  Smith 

Ventures. 

91,250.000 

MI.IL. 

Street,  P.O.  Box 

liae,  Houston, 

Texaa  77251- 

1188. 

(DP91-2614-000 

Tennessee  Gas 

Polaris  Pipeline 

100,000 

OtA.  LA.  OTX.  TX. 

!>.  TX.  MA,  NY. 

07-06-81,  IT 

ST91 -9485-000 

(7-30-91) 

Pipelina 

Corporation. 

100.000 

MS,  TN,  AL.  NY. 

NJ.  MS,  PA,  WV, 

CP87-1J54XX) 

Company,  P.O. 

36,500,000 

NJ,  KY,  WV.  AR. 

Rl,  AL.  NH,  CT. 

Box  2511. 

TN.  OH.  KY,  AR 

Houston,  Texas 

77252. 

'  Quantities  are  shown  in  dt  for  Viking.  Midwestern  and  Tennessee:  and  MMBlu  for  Transwestem  and  Northofn. 

»  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX.  raapectivaty. 

•The  CP  docket  corresponds  to  appfcanfs  btanket  transportation  certtficata  II  an  ST  docket  it  shown,  120<tey  transportatkjn  sen/toa  was  reported  in  il 


9.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP91-26O5-00O) 
August  2. 1991. 

Take  notice  that  on  Jtdy  29, 1991, 
Panhandle  Eastern  Pipe  Line  Company 


(Panhandle),  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  an  application 
pursuant  to  section  7[b)  of  the  Natural 
Gas  Act  to  abandon  a  transportation 
service  for  Zenith  Natural  Gas  Company 
(Zenith)  under  Rate  Schedule  T-45.  all 


as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Panhandle  indicates  that  it  was 
authorized  by  order  issued  July  30, 1981, 
in  Docket  No.  CP91-171-000  to 


implement  that  portion  of  ar 
1980,  agreement  between  Pa 
Zenith  which  permitted  Panl 
transport  for  Zenith  up  to  1,2 
day  from  a  point  of  intercon 
the  facilities  of  Zenith  and  C 
Gas  Company  (now  Willian 
Gas  Company)  in  Barber  Co 
Kansas  to  Zenith  at  a  point 
Panhandle's  facilities  west  c 
Kansas.  Panhandle  states  th 
would  receive  the  gas  at  the 
County.  Kansas  point  and  n 
thermally  equivalent  volumi 
Panhandle  at  existing  points 
interconnection  in  Kingfishc 
Oklahoma  and  Grant  Count 
through  an  exchange  arrang 
authorized  by  order  issued  i 
in  Docket  Nos.  CP8O-557-O0 
000  and  CP81-60-001.  Panhi 
that  by  letter  dated  April  25 
invoked  its  contractual  righ 
terminate  the  agreement. 

No  abandonment  of  facili 
proposed. 

Comment  date:  August  23 
accordance  with  Standard  1 
at  the  end  of  the  notice. 

10.  Steuben  Gas  Storage  Co 

[Docket  No.  CPe9-ie84-004] 
August  2. 1991. 

Take  notice  that  on  July  1 
Steuben  Gas  Storage  Comp 
(Applicant]  500  Renaissanc 
Detroit,  Michigan  48243,  file 
No.  CP8»-1684-004,  pursuai 
7(c)  of  the  Natural  Gas  Act 
amended,  and  S  157.6  of  th( 
Energy  Regulatory  Commis 
or  Commission)  Regulation 
a  petition  to  amend  a  certif 
public  convenience  and  ne< 
issued  on  September  19, 19 
amended  on  October  25, 19 
authorized  the  Applicant  tc 
construct,  and  operate  an  ii 
gas  storage  field  and  relate 
and  to  render  firm  gas  ston 
certain  distribution  compai 
in  the  states  of  MassachuB< 
Jersey,  and  South  Carolina 
fully  set  forth  in  the  requea 
file  with  the  Commission  a 
public  ixupection. 

Applicant  states  that  as 
delay  in  the  commencemei 


Docket  Na  (date  fflad) 


CP91 -2631 -000 
(7-31 -M) 


54  /  Friday.  August  9.  1991  /  Notices 


CP91-2813-O0a  CP2614- 


t  the  above  reference 
:ant8]  filed  in  the 
ockets,  prior  notice 
tots  157.205  and 
imission's  Regulations 
Gas  Act  for 
ansport  natural  gas  on 
ihippers  under  their 
8  issued  pursuant  to 
itural  Gas  Act.  all  as 
b  in  the  prior  notice 
;  on  file  with  the 
ipen  to  public 
the  attached  appendix, 
licable  to  each 
ling  the  identity  of  the 

re<)uesti  are  not 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  {  284.223 
of  the  Commission's  Regulations,  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  the  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Points  ol 


R6C8ipt 


Ml.  MN,  NO. 


FN.  IL,  IN,  KY.. 


^2.  NM,  OK,  TX.. 


DK.  TX,  KS.  NM. 
Wl.  lA.  MN,  NE. 


XA.  LA.  OTX,  TX. 
MS,  TN,  AL.  NY. 
NJ,  KY.  WV.  AR. 


(Mv«ry 


WLMTiNO. 


ll,IN.Ky™ 


AZ,  NM.  OK.  TX.. 


KS,  TX.  OK,  Wl.  lA, 
SO.  MN,  NM,  NE. 
Ml,  IL 


LA.  TX.  MA.  NY. 
NJ,  MS,  PA,  WV, 
Rl,  AL.  NH,  CT, 
TN,  OH.  KY,  AR 


Start  up  date,  rata 
Kl^edula 


06-01-91,  rr-2„ 


07-04-91,  rr. 


07-01-91,  rrs-1 . 


07-01-91.  IT-1. 


07-08-91,  IT. 


Related  2  docKets 


ST91 -9542-000 
CP90-273.O00 


ST91-9541-000 
CP90-1 74-000 


STgi-9641-000 
CP88-133-000 


ST91-9S63^)00 

CP86-435-000 


ST91 -9485-000 
CP87-1 15-000 


Btu  lof  Transwestefn  Bmi  Nofthorn. 

ciiv«ty. 

»ta  n  an  ST  docket  is  ahown,  120-day  transportatran  aervloa  was  reported  in  M 


Box  1642.  Houston, 
filed  an  application 
1 7(b)  of  the  Natural 
in  a  transportation 
Natural  Gas  Company 
e  Schedule  T-^5,  all 


as  more  fully  set  forth  in  the  application 
which  is  on  Hie  with  the  Commission 
and  open  to  public  inspection. 

Panhandle  indicates  that  it  was 
authorized  by  order  issued  July  30, 1981, 
in  Docket  No.  CP91-171-000  to 
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implement  that  portion  of  an  August  26, 
1980,  agreement  between  Panhandle  and 
Zenith  which  permitted  Panhandle  to 
transport  for  Zenith  up  to  1,500  Mcf  per 
day  from  a  point  of  interconnection  of 
the  facilities  of  Zenith  and  Cities  Service 
Gas  Company  (now  Williams  Natural 
Gas  Company)  in  Barber  County, 
Kansas  to  Zenith  at  a  point  on 
Panhandle's  facilities  west  of  Haven, 
Kansas.  Panhandle  states  that  Williams 
would  receive  the  gas  at  the  Barber 
County,  Kansas  point  and  redeUver 
thermally  equivalent  volumes  to 
Panhandle  at  existing  points  of 
interconnection  in  Kingfisher  County, 
Oklahoma  and  Grant  County,  Kansas 
through  an  exchange  arrangement 
authorized  by  order  issued  April  7, 1981, 
in  Docket  Nos.  CP80-557-000,  CP81-60- 
000  and  CP81 -60-001.  Panhandle  states 
that  by  letter  dated  April  25, 1991,  it 
invoked  its  contractual  right  to 
terminate  the  agreement. 

No  abandonment  of  facilities  la 
proposed. 

Comment  date:  August  23, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

10.  Steuben  Gas  Storage  Company 

[Docket  No.  CP89-ie84-004] 
August  2. 1991. 

Take  notice  that  on  July  16, 1991, 
Steuben  Gas  Storage  Company 
(Applicant)  500  Renaissance  Center, 
Detroit,  Michigan  48243,  filed  in  Docket 
No.  CP89-1684-004,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  (NGA),  as 
amended,  and  S  157.8  of  the  Federal 
Energy  Regulatory  Commission's  (FERC 
or  Commission]  Regulations  thereunder, 
a  petition  to  amend  a  certificate  of 
public  convenience  and  necessity, 
issued  on  September  19, 1990,  and  as 
amended  on  October  25, 199a  which 
authorized  the  Applicant  to  develop, 
construct,  and  operate  an  underground 
gas  storage  field  and  related  facihties 
and  to  render  firm  gas  storage  service  to 
certain  distribution  companies  located 
in  the  states  of  Massachusetts,  New 
Jersey,  and  South  CaroUna,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  ixupection. 

Applicant  states  that  as  a  result  of  the 
delay  in  the  commencement  of  storage 


service,  and  the  unavailability  of 
transportation  service  from 
Transcontinental  Gas  Pipe  Line 
Company  during  the  1991-92  storage 
season,  several  of  the  Applicant's 
customers  have  made  alternative 
arrangements  with  respect  to  the  service 
proposed  bv  Applicant. 

Specifically,  two  customers.  New 
Jersey  Natural  Gas  Company  (New 
Jersey  Natural)  and  City  of  Union,  South 
Carolina  (City  of  Union),  have 
terminated  their  storage  agreements 
with  Applicant.  A  third  customer, 
Elizabethtown  Gas  Company 
(Elizabethtown),  has  requested  to  assign 
during  the  first  year  of  service,  its  Gas 
Storage  Agreement  to  another  customer. 
Commonwealth  Gas  Company 
(Commonwealth).  The  service  released 
by  New  Jersey  Natural  has  been 
acquired  by  Public  Service  Electric  and 
Gas  Company,  and  the  service  released 
by  City  of  Union  has  been  acquired  by 
Commonwealth. 

As  a  result  of  the  proposed 
assignment  and  contract  terminations, 
the  customer  mix  for  Applicant's  storage 
service  has  changed.  However,  the  total 
volume  of  storage  service  to  be 
provided,  and  the  rates  and  cost  of 
service  have  not.  Applicant  has  filed  to 
amend  its  certificate  to  reflect  the  new 
customer  mix. 

Comment  date:  August  23, 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

IL  United  Gas  Pipe  Line  Company 

[Docket  No.  CP91-2616-000J 
August  2, 1991. 

Take  notice  that  on  July  30, 1991, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP91-2616-000 
a  request  pursuant  to  i  157.205. 157.211 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
construct  and  operate  approximately 
1.600  feet  of  6-inch  pipeline,  a  six-inch 
delivery  tap  and  related  facilities, 
located  in  St  Charies.  Louisiana,  under 
United's  blanket  certificate  issued  in 
Docket  No.  CP82-43O-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 


Docket  Na  (date  fflad) 


CP91-2631-000 
(7-31 -M) 


Shipper  name  (type) 


LJnder  01  Cornpany . 


with  the  Commission  and  open  to  public 
inspection. 

United  states  that  the  proposed 
pipeline,  delivery  tap,  and  related 
facilities  would  enable  United  to 
transport  an  estimated  average  of  25XXX) 
Mcf  per  day  of  natural  gas  for  LaSER 
Marketing  Company  to  serve  Union 
Carbide's  Taft  Plant  under  United'*  ITS 
Rate  Schedule. 

United  further  states  that  it  has 
sufficient  capacity  to  render  the 
proposed  service  without  detriment  or 
disadvantage  to  its  oAier  existing 
customers. 

Comment  date:  September  16, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


12.  Superior  Offshore  Pipeline  Ca, 
Columbia  Gas  Transmission  Corporation 

[Docket  Noa.  CP91-a631-^J0a  CP91-283a-000| 
August  2, 1991. 

Take  notice  that  on  July  31, 1991, 
Superior  Offshore  Pipeline  Co.,  12450 
Greenspoint  Drive,  Houston,  Texas 
77080,  and  Columbia  Gas  Transmission 
Corporation,  1700  MacCorkle  Avenue, 
SE.,  Charleston,  West  Virginia  25314, 
(Applicants)  filed  In  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  J 1 157.205  and  264.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
shippers  under  the  blanket  certificates 
issued  in  Docket  No.  CP86-387-000,  and 
Docket  No.  CPe6-240-000,  respectively, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  hiitiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  Ijy 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  September  16, 1991,  hi 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


•Theae  prior  notice  reqaetla  art  not  ooMolidated 


Peak  day. 

average  day. 

annual 

MMBtu 


13.250 
13.250 


Receipt  point  * 


OtA.. 


Delivery  points 


LA.... — 


Ooninct  data,  caia 
achadula.  sarvioa 


-  6-1-91.  T-I.nm- 


•tartupdata 


ST91-97S8-(X)0 
»-22-91 
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Fedei 


Docket  No.  (date  filed) 


CP91 -2632-000 
(7-31-91) 


Shipper  name  (type) 


Bishop  Pipeflne 
Cotporation  (marfceter)- 


Peak  day, 

average  day, 

annual 

MMBtu 


757.000 

605,600 

276.305.000 


Receipt  point ' 


KY.  PA.  OH,  WV.  NY. 


Delivefy  points 


Varkxjs.. 


■Offshore  Louisiana  is  shown  as  OLA. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  conunent 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  fihng 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubHc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regidations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore. 


Contract  date,  rate 

schedule,  service 

type 


5-16-91.  ITS, 
Interruptible. 


Related  docket, 
start  up  date 


ST91-91 12-000 
5-23-91 


the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-18935  Filed  8-B-91;  8:45  am] 

BILUNQ  CODE  6717-«1-ai 


[Docket  Nos.  EF91-201 1-000,  EF91-2021- 
000,  EF91-2041-000  and  EF91-2071-000] 

United  States  Department  of  Energy— 
Bonneville  Power  Administration; 
Filing 

August  2. 1991. 

Take  notice  that  on  August  2, 1991,  the 
Bonneville  Power  Administration  (BPA) 
tendered  for  filing  proposed  rate 
adjustments  for  its  wholesale  power  and 
transmission  rates  pursuant  to  section 
7(a)(2)  of  the  Northwest  Power  Act,  16 
U.S.C.  839e(a)(2).  Pursuant  to 
Commission  regulation  300.21, 18  CFR 
300.21,  BPA  seeks  final  confirmation  of 
the  proposed  rates,  effective  October  1. 
1991.  In  the  alternative,  BPA  seeks 
interim  approval  effective  October  1. 
1991,  pursuant  to  Commission  regulation 
300.20.  Exceptions  to  these  requested 
approval  dates  are  hereafter  noted. 

BPA's  wholesale  power  rates  and 
transmission  rates  are  proposed  to  be 
increased.  BPA's  proposed  wholesale 
power  rates  are  designed  to  increase 
revenues  over  the  two-year  test  period 
by  approximately  $57.0  million,  which 
represents  an  increase  of  approximately 
1.4  percent.  BPA's  proposed 
transmission  rates  are  designed  to 
increase  revenues  by  approximately 
$39.7  million,  or  15.8  percent.  With  these 
increases  BPA's  total  test  year  revenues 
will  be  approximately  $4.5  billion. 

BPA  request  approval  effective 
October  1, 1991  through  September  30. 
1933  for  the  following  proposed 
wholesale  power  rates  and  their 
associated  General  Rate  Schedule 
Provisions:  PF-«1  Priority  Firm  Power 
Rate;  IP-91  Industrial  Firm  Power  Rate; 
SI-91  Special  Industrial  Firm  Power 


Rate;  CF-91  Firm  Capacity  Rate;  CE-91 
Emergency  Capacity  Rate:  NR-91  New 
Resource  Firm  Power  Rate;  NF-91 
Nonfirm  Energy  Rate;  SS-91  Share-the- 
Savings  Energy  Rate;  RP-91  Reserve 
Power  Rate.  BPA  requests  approval  of 
its  proposed  SP-91  Short-Term  Surplus 
Firm  Power  Rate  effective  October  1. 
1991  through  September  30. 1996.  BPA 
requests  approval  of  its  proposed  VI-Ol 
Variable  Industrial  Power  Rate  for  the 
period  beginning  July  1, 1993  through 
June  30, 1996.  BPA  requests  approval  for 
an  extension  of  its  IP-PF  Rate  Link 
Methodology  for  the  period  beginning 
October  1. 1991  through  September  30. 
1995,  or  alternatively  through  June  30, 
1996  if  the  VI-91  rate  is  approved.  BPA 
requests  approval  for  the  PPL-90  Pacific 
Power  &  Light  Company  Capacity 
Contract  Formula  Rate,  as  modified  in 
this  rate  filing,  for  the  period  beginning 
October  1. 1991  through  August  31,  2011. 

BPA  requests  approval  effective 
October  1, 1991  through  September  30. 
1993  for  the  following  proposed 
transmission  rate  schedules  and  their 
associated  General  Transmission  Rate 
Schedule  Provisions:  FPT-91.1  Formula 
Power  Transmission;  IR-91  Integration 
of  Resources;  IS-91  Southern  Intertie 
Transmission;  IN-91  Northern  Intertie 
Transmission;  IE-91  Eastern  Intertie 
Transmission;  ET-91  Energy 
Transmission;  MT-91  Market 
Transmission;  FPT-91-3  Formula  Power 
Transmission;  UFT-83  Use-of-Facilities 
Transmission;  TGT-1  Townsend- 
Garrison  Transmission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  16. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  availab 

inspection. 

LoU  D.  Cashell. 

Secretary. 

[FR  Doa  91-16936  Filed  8-6-91;  I 

BILUNa  COM  •717-««-M 


ENVIRONMENTAL  PflOTEC 
AGENCY 

[ER-FRL-3982-9} 

Environmental  Impact  State 
Regulations;  Avaitabtllty  of 
Comments 

Availability  of  EPA  commi 
prepared  July  22. 1991  throug 
1991  pursuant  to  the  Environ 
Review  Process  (ERP),  undei 
of  the  Clean  Air  Act  and  sec 
102(2)(c)  of  the  National  Env 
Policy  Act  as  amended.  Reqi 
copies  of  EPA  comments  cai 
to  the  Office  of  Federal  Acti 
(202)  382-5076. 

An  explanation  of  the  rati 
to  draft  environmental  impa 
statements  (EISs)  was  publii 
dated  April  5, 1991  (56  FR  14 

Draft  EISs 

ERP  No.  D-UMT-K54020- 
EC2.  Tasman  Corridor  Mass 
System  Improveinents,  betw 
and  Northern  San  Jose  and  1 
View/Sunnyvale.  Funding,  i 
County.  CA. 

Summary 

EPA  expressed  concerns ' 
potential  impacts  to  wetlani 
floodplains  and  water  quali 
requested  documentation  cc 
project  impacts  to  threatene 
endangered  species,  noise  ii 
other  natural  resources. 

EPA  No.  D-USA-D11017- 
EC2.  Cameron  Station  Com] 
Base  Closure  and  Realignm 
Belvoir,  Fort  Myer  and  Fort 
Implementation,  Fairfax  am 
Counties,  VA  and  Washing 

Summary 

EPA's  primary  basis  for  t 
rating  is  the  failure  to  provi 
analyses  data  to  ensure  the 
adverse  impacts  to  the  air  <; 
resulting  from  the  additions 
employees  commuting  to  ai 
Fort  Belvoir  installation. 

ERP  No.  D-USN-B35019- 
E02,  Thames  River  Naviga 
Dredging  Project.  Mouth  of 
Pier  33  at  the  Naval  Subma 
Implementation  and  GOES 
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311-000,  EF91-2021- 
md  EF91-2071-000] 

irtment  of  Energy- 
kdministration; 


)n  August  2, 1991,  the 
dministration  (BPA) 
roposed  rate 
wholesale  power  and 
lursuant  to  section 
vest  Power  Act,  16 
Tsuant  to 
ion  300.21, 18  CFR 
nal  confirmation  of 
effective  October  1, 
ive,  BPA  seeks 
ective  October  1, 
mmission  regulation 
)  these  requested 
lereafter  noted, 
jower  rates  and 
re  proposed  to  be 
)po8ed  wholesale 
gned  to  increase 
*ro-year  test  period 
7.0  million,  which 
se  of  approximately 
■oposed 
re  designed  to 
IT  approximately 
percent.  With  these 
1  test  year  revenues 
ly  $4.5  billion. 
)val  effective 
igh  September  30, 
g  proposed 
es  and  their 
late  Schedule 
iority  Firm  Power 
1  Firm  Power  Rate; 
rial  Firm  Power 


Rate:  CF-91  Firm  Capacity  Rate;  CE-91 
Emergency  Capacity  Rate;  NR-91  New 
Resource  Firm  Power  Rate;  NF-91 
Nonfirm  Energy  Rate;  SS-91  Share-the- 
Savings  Energy  Rate;  RP-91  Reserve 
Power  Rate.  BPA  requests  approval  of 
its  proposed  SP-91  Short-Term  Surplus 
Firm  Power  Rate  effective  October  1, 
1991  through  September  30, 1996.  BPA 
requests  approval  of  its  proposed  VI-Ql 
Variable  Industrial  Power  Rate  for  the 
period  beginning  July  1, 1993  through 
June  30, 1996.  BPA  requests  approval  for 
an  extension  of  its  IP-PF  Rate  Link 
Methodology  for  the  period  beginning 
October  1, 1991  through  September  30, 
1995,  or  alternatively  through  June  30, 
1996  if  the  VI-91  rate  is  approved.  BPA 
requests  approval  for  the  PPL-90  Pacific 
Power  &  Light  Company  Capacity 
Contract  Formula  Rate,  as  modified  in 
this  rate  filing,  for  the  period  beginning 
October  1, 1991  through  August  31,  2011. 

BPA  requests  approval  effective 
October  1, 1991  through  September  30, 
1993  for  the  following  proposed 
transmission  rate  schedules  and  their 
associated  General  Transmission  Rate 
Schedule  Provisions:  FPT-91.1  Formula 
Power  Transmission;  IR-91  Integration 
of  Resources;  IS-91  Southern  Intertie 
Transmission;  IN-91  Northern  Intertie 
Transmission;  IE-91  Eastern  Intertie 
Transmission;  ET-91  Energy 
Transmission;  MT-91  Market 
Transmission;  FPT-91-3  Formula  Power 
Transmission;  UFT-83  Use-of-Facilities 
Transmission;  TGT-1  Townsend- 
Garrison  Transmission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  16, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Loia  D.  Caahell, 

Secretary. 

[FR  Doa  81-16836  Filed  8-6-91: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-3982-9] 

Environmental  Impact  Statements  and 
Regulations;  Avallabmty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  22. 1991  through  July  26. 
1991  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  commeats  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  FR 
dated  April  5, 1991  (56  FR  14096). 

Draft  ElSs 

ERP  No.  D-UMT-K54020-CA  RaHng 
EC2,  Tasman  Corridor  Mass  Transit 
System  Impwrvements,  between  Milpitas 
and  Northern  San  Jose  and  Mountain 
View/Sunnyvale.  Funding,  Santa  Clara 
County,  CA. 

Summary 

EPA  expressed  concerns  with 
potential  impacts  to  wetlands, 
Hoodplains  and  water  quaUty.  EPA  also 
requested  documentation  concerning 
project  impacts  to  threatened  and 
endangered  species,  noise  impacts  and 
other  natural  resources. 

EPA  No.  D-USA-D11017-00  Rating 
EC2,  Cameron  Station  Comprehensive 
Base  Closure  and  Realignment  of  Fort 
Belvoir.  Fort  Myer  and  Fort  McNair. 
Implententation,  Fairfax  and  Arlington 
Counties,  VA  and  Washington,  DC. 

Summary 

EPA's  primary  basis  for  the  EC-2 
rating  is  the  failure  to  provide  air 
analyses  data  to  ensure  there  are  no 
adverse  impacts  to  the  air  quality 
resulting  from  the  additional  3,835 
employees  commuting  to  and  from  the 
Fort  Belvoir  installation. 

ERP  No.  D-USN-B35019-CT  Rating 
E02,  Thames  River  Navigation  Channel 
Dredging  Project.  Mouth  of  the  River  to 
Pier  33  at  the  Naval  Submarine  Base, 
Implementation  and  COE  Section  404 


Permit,  Groton  and  New  London.  New 
London  County.  CT. 

Summary 

EPA  commented  that  the  draft  EIS 
does  not  adequately  assess  the  potential 
environmental  impact  of  the  proposed 
action  and  that  more  scientific 
information,  particularly  the  suitability 
of  the  sediment  for  ocean  disposal  and 
the  availability  of  clean  material  for 
capping,  must  be  provided.  With  this 
information,  EPA  will  oppose  the 
issuance  of  a  404  permit  to  allow 
disposal  of  the  dredged  material  and 
recommend  that  other  alternatives  to 
dredging  and  ocean  disposal  be  more 
fully  evaluated  and  considered  in  the 
EIS. 

Final  OSs 

ERP  No.  F-AFS-K65129-CA,  Stormy  n 
Watershed/Fire  Recovery, 
Implementation,  Sequoia  National 
Forest.  San  Joaquin  Valley  Air  Basin, 
Tulare  and  Kern  Counties.  CA. 

Summary 

Review  of  the  final  EIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  agency. 

ERP  No.  F-COE-G32010-AR, 
Montgomery  Point  Lock  and  Dam 
Construction,  McClellan-Kerr  Arkansas 
River  Navigation  System, 
Implementation.  Desha  County,  AR. 

Summary 

EPA  has  no  further  comments  on  the 
selected  action. 

ERP  No.  F1-AFA-D65103-PA 
Allegheny  National  Forest  Understory 
Vegetation  Management  Amendment 
Implementation,  Warren,  McKean. 
Forest  and  Elk  Connties,  PA 

Summary 

EPA  concurs  with  the  decision  to 
amend  the  Allegheny  National  Forest 
Plan  with  alternative  2  as  described  in 
the  final  EIS. 

Dated:  August  5, 1991. 
William  D.  Dkkeraon, 

Deputy  Director.  Office  of  Federal  Activities. 
(FR  Doc.  91-18964  Rled  8-8-91;  9:45  am] 
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(ER-FRL-3982-8] 

Environmental  Impact  Statements; 
Availat)iUty 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  July  29. 1991  Through  August  2. 
1991  Pursuant  to  40  CFR  1506.9. 


EIS  No.  910258,  Final  EIS,  AFS.  CA. 
Mount  Vida  Planning  Area  Integrated. 
Resource  Management  Plan, 
Implementation.  Modoc  National  Forest. 
Warner  Mountain  Ranger  District. 
Modoc  County,  CA  Due:  September  9, 
1991,  Contact:  Douglas  Schultz  (9161 
279-«116. 

EIS  No.  910259,  Draft  EIS.  MMS,  AL. 
CA  FL.  LA,  NC  AK,  DE.  CA,  MD,  N|, 
NY.  RI.  TX,  WA  OR,  SC  VA  Mid  t«9l 
thru  Mid  1997  Outer  Continental  Shelf 
(OCS)  Comprehensive  Gas  and  Oil 
Resources  Management  Program, 
Schedule  of  Sales  Adoption,  Leasing, 
Offshore  Coastal  Counties  of  Al,  AK, 
CA  DE.  FU  GA,  LA,  MD,  NJ,  NY,  NC. 
OR.  RL  SC.  TX.  VA  and  WA,  D»»e: 
October  29. 1991,  Contact  Debra  Purvis 
(703)  787-1674. 

EIS  Na  91028a  Final  ElS.  AFS.  UT, 
Brighton  Ski  Resort  Area  Development 
and  Master  Plan,  Approval,  Possible 
New  Long-Term  Special  Use  Permit  and 
COE  section  404  Permit,  Wasatch-Cache 
and  Uinta  National  Forests,  Big 
Cottonwood  Canyon,  Salt  Lake  and 
Wasatch  Counties,  UT,  Due:  Septemtrer 
9. 1991,  Contact  Julie  Hubbard  (801) 
524-5030. 

EIS  No.  910261.  Final  EIS,  USA  MA. 
NJ.  VA  MA,  MI,  Army  Materials 
Technology  Laboratory  Closure  and 
Realignments.  Transfers  to  Detroit 
Arsenal.  ML  Pica  tinny  Arsenal  NJ;  and 
Fort  Belvoir,  VA  Middlesex,  Norfolk. 
Suffolk  and  Essex  Counties,  MA  Due: 
September  9, 1991,  Contact:  Susan 
Brown  (617)  847-8538. 

EIS  No.  910262,  Draft  Eia  EPA  VA. 
Offshore  Norfolk  Ocean  Dredged 
Material  Disposal  Site,  Designation. 
Norfolk,  VA  Due:  September  3a  1991. 
Contact:  William  Muir  (215J  S97-2541. 

Amended  Notices 

EIS  No.  910218,  Draft  Supplement, 
AFS,  CA  Goleta  and  Gaviota 
Substations  66  kV  Transmission  Line 
Construction.  Phase  I,  New  Alternative 
and  Updated  Information,  Goleta 
Substation  to  Exgen  Substation  in  Las 
Floras  Canyon,  Santa  Barbara  County. 
CA  Due:  August  19, 1991,  Contact 
Lawrence  Bembry  (805)  683-6711. 

PublUhed  FR  7-05-Ql— Officially . 
Withdrawn  by  Preparing  Agency. 

Dated  August  8, 1991. 

William  D.  Dicketson. 

Depoty  Director.  Office  of  Federal  ActivitJe*. 

[FR  Doc.  91-18865  Filed  8-6-81;  8:45  am] 
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Coast  of  Oregon  and  Washington: 
Designation  of  Ocean  Dredged 
Material  Disposal  Sites;  Intent  to 
Prepare  Environmental  Impact 
Statements 

agency:  U.S.  Environmental  Protection 
Agency  (EPA)  Region  10. 
ACTION:  Notice  of  Intent  to  prepare 
environmental  impact  statements  (EIS) 
on  the  fmal  designation  of  Ocean 
Dredged  Material  Disposal  Sites 
(ODMDS)  located  off  the  coast  of 
Oregon  and  Washington. 

PURPOSE  Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C  1401 
et  seq.  (MPRSA),  gives  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  the  authority 
to  designate  sites  where  ocean  dumping 
may  be  permitted.  On  October  1, 1986, 
the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  ocean 
dumping  site  designations  (39  FR 16186, 
May  7. 1974). 

The  U.S.  EPA  Region  .10.  in 
accordance  with  section  102(2)  (c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  will  prepare  draft  EISs  on  the 
designation  of  ODMDS  off  six  estuaries 
along  the  coast  of  Oregon  and 
Washington.  Five  EISs  will  be  prepared, 
with  the  cooperation  of  the  U.S.  Army 
Corps  of  Engineers,  Portland  District  for 
fiscal  designation  of  ODMDS  off  of 
Tillamook  Bay.  Yaquina  Bay.  the 
Siuslaw  River,  Umpqua  River,  and  Port 
Orford,  in  the  State  of  Oregon.  One  EIS 
will  be  prepared,  with  the  cooperation 
of  the  U.S.  Army  Corps  of  Engineers, 
Seattle  District,  for  final  designation  of 
an  ODMDS  off  of  Willapa  Bay  in  the 
State  of  Washington.  These  EISs  will 
provide  the  information  necessary  to 
designate  one  or  two  ODMDS  at  each 
location.  This  Notice  of  Intent  is  issued 
pursuant  to  section  102  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1977,  and  40  CFR  part 
228  (Criteria  for  the  Management  of 
Disposal  Sites  for  Ocean  Dumping). 

FOR  FURTHER  INFORMATION  AND  TO  BE 
PLACED  ON  THE  PROJECT  MAIUNG  UST 
CONTACT:  Mr.  John  Malek,  Dredging  and 
Ocean  Dumping  Coordinator,  U.S. 
Environmental  Protection  Agency. 
Region  10, 1200  Sixth  Avenue,  WD-128, 
Seattle,  Washington,  98101-3188,  Phone 
(206)  553-1286. 

SUMMARY:  Federally-authorized 
navigation  channels  exist  at  each  of 


these  locations  along  the  northwestern 
Pacific  coast  which  require  periodic 
maintenance  dredging  to  ensure  safe 
navigation.  In  1977,  EPA  designated 
interim  ODMDS  at  each  location  whic^ 
have  been  used  as  necessary  to  receive 
volumes  of  dredged  sediments  (40  CFR 
228.12).  These  interim  sites  usually  were 
locations  that  had  long  historical  use  as 
disposal  sites.  Studies  to  support  final 
site  designation  were  conducted  by  the 
Corps  of  Engineers  and  Coordinated 
with  EPA.  Designation  of  final  ODMDS 
sites  at  these  locations  will  provide  a 
feasible  and  environmentally  acceptable 
disposal  site  for  present  and  anticipated 
future  maintenance  work  in  the  area. 

Since  1977,  twelve  ODMDS  have 
received  final  designation  within  Region 
10:  Nome.  AK  (2  sites):  Grays  Harbor, 
WA  (2  sites);  Mouth  of  the  Columbia 
River,  WA  and  OR  (4  sites);  Coos  Bay. 
OR  (3  sites);  and  Coquille.  OR  (1  site).  In 
addition,  draft  EISs  have  been  or  are 
being  prepared  for  two  other  ODMDS 
designations:  Chetco,  OR  (1  site)  and 
Rogue  River.  OR  (1  site).  A  final  EIS  for 
designation  of  the  Chetco.  OR  ODMDS 
and  a  draft  EIS  for  designation  of  the 
Rouge  River.  OR  ODMDS  are  scheduled 
for  public  release  later  this  summer 
1991.  Preparation  of  EISs  for  each  of  the 
remaining  interim  sites  will  support 
EPA's  designation  actions  for  those 
locations. 

NEED  FOR  ACTION:  The  Corps  of 
Engineers.  Portland  District,  has 
requested  that  EPA  designate  an 
ODMDS  offshore  of  Tillamook  Bay. 
Yaquina  Bay,  the  Siuslaw  River, 
Umpqua  River,  and  Port  Orford,  Oregon, 
for  disposal  of  sediments  dredged  to 
maintain  the  federally-authorized 
navigation  projects  at  each  location  and 
for  disposal  of  materials  during  other 
actions  authorized  in  accordance  with 
section  103  of  the  MPRSA.  The  Corps  of 
Engineers,  Seattle  District,  has  made 
similar  request  for  an  ODMDS  offshore 
of  Willapa  Bay.  Washington.  EPA  has 
voluntarily  committed  to  prepare  EISs  in 
conjunction  with  ocean  dumping  site 
designations.  An  EIS  will  be  prepared 
for  each  designation  action  that  will 
provide  the  necessary  information  to 
evaluate  alternatives  and  designate  a 
preferred  ODMDS. 

Alternatives 

1.  No  action:  The  no  action  alternative 
is  defined  as  not  designating  an  ocean 
disposal  site  and  termination  of  ocean 
disposal  for  this  area. 

2.  Alternative  disposal  options  in  the 
nearshore,  mid-shelf,  and  shelf  break 
region  of  the  Pacific  Ocean,  and  on  the 
uplands.  This  may  include  evaluation  of 
adjusting  the  interim  ODMDS. 


Scoping 

Scoping  meetings  are  not 
contemplated.  Scoping  for  each  EIS  will 
be  accomphshed  with  affected  federal 
state,  and  local  agencies,  and  with 
interested  parties  by  correspondence, 
telephone  contact,  etc. 

Estimated  Date  of  Release 

One  or  two  draft  EISs  are  scheduled 
to  be  available  for  public  comment  each 
year  beginning  this  year.  The  First 
ODMDS  EIS  will  be  for  Umpqua.  OR, 
and  should  be  available  in  late  summer 
1991.  EISs  for  the  remaining  sites  will  bf> 
released  in  approximately  the  following 
order:  Siuslaw,  OR;  Tillamook  Bay,  OR; 
Willapa  Bay,  WA:  Yaquina  Bay.  OR; 
and  Port  Orford,  OR. 

Responsible  Official 

Dana  Rasmussen.  Regional 
Administrator.  Region  10. 
William  D.  Dickenon, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  91-18967  Filed  8-*-91;  8:45  am] 
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[OPTS-00108;  FRL-3933-1] 

Carpet  Policy  Dialogue;  Memorandum 
Of  Understanding:  Testing  Program  for 
Carpet  Products  and  Receipt  of  the 
Carpet  Policy  Dialogue  Interim 
Progress  Report 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  availability. 

summary:  EPA  has  entered  into  a 
Memorandum  of  Understanding  (MOU) 
with  the  Carpet  and  Rug  Institute  (CRI) 
for  the  purpose  of  initiating  the 
provisions  stated  within  the  context  of 
the  Carpet  Policy  Dialogue-Consensus 
Statement:  Testing  Program  for  Carpet 
Products.  The  MOU  provides  for  carpet 
product  testing  for  total  volatile  organic 
compound  emissions  (TVOC)  and 
reporting  of  data  as  outlined  in  the 
testing  program.  EPA  has  received  an 
Interim  Progress  Report  from  the  Carpet 
Policy  Dialogue  describing  activities 
from  August  21. 1990  through  April  10, 
1991. 

dates:  The  MOU  was  entered  into  on 
May  22. 1991. 

FOR  further  information  CONTACT: 

The  MOU  and  the  Interim  Progress 
Report  are  available  to  the  public  in  the 
Carpet  Emissions  Administrative  Record 
located  at  the  TSCA  Public  Docket 
Office.  This  Administrative  Record  is 
available  for  reviewing  and  copying 
from  8  a.m.  to  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 


holidays  at  the  following  ad 
Environmental  Protection  A 
NE-G004.  401  M  St..  SW.,  W 
DC  2046a  Copies  may  be  ot 
the  following  address:  Dave 
Acting  Director.  Environmei 
Assistance  Division  (TS-79! 
Toxic  Substances,  Environs 
Protection  Agency,  401  M  S 
Washington,  DC  20460.  Teh 
(202)554-1404.  TDD:  (202)55 
FAX  (202)554-5603  (documt 
only).  For  further  informatic 
Carpet  Policy  Dialogue  Pro] 
Richard  W.  Leukroth.  Jr..  O 
Dialogue  Coordinator.  Tele; 
(202)382-3832. 
SUPPLEMENTARY  INFORMAT1 


On  January  11. 1990.  EPA 
petition  under  section  21  of 
Substances  Control  Act  (T? 
regulatory  action  to  addres 
emissions.  EPA  denied  the 
FR  17404.  April  24. 1990).  In 
section  21  proceedings,  EPi 
the  Carpet  Policy  Dialogue 
1991,  and  set  a  different  mi 
group.  EPA  charged  the  dia 
work  out  the  details  of  voh 
product  testing  programs  tl 
TVOC  emissions  that  off-gi 
carpet,  carpet  installation  i 
and  carpet  cushion  produc' 
addition,  the  Carpet  Pohcy 
asked  to  explore  and,  whei 
reach  agreement  on  a  vari( 
including:  The  sampling  an 
methods  for  the  voluntary 
testing  for  TVOC's.  any  ad 
information  needed,  identi 
cost-effective  process  char 
TVOC  emissions,  informat 
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Scoping 

Scoping  meetings  are  not 
contemplated.  Scoping  for  each  EIS  will 
be  accomplished  with  affected  federal 
state,  and  local  agencies,  and  with 
interested  parties  by  correspondence, 
telephone  contact,  etc. 

Estimated  Date  of  Release 

One  or  two  draft  EISs  are  scheduled 
to  be  available  for  public  comment  each 
year  beginning  this  year.  The  First 
ODMDS  EIS  will  be  for  Umpqua.  OR. 
and  should  be  available  in  late  summer 
1991.  EISs  for  the  remaining  sites  will  bp 
released  in  approximately  the  following 
order:  Siuslaw.  OR;  Tillamook  Bay,  OR; 
Willapa  Bay.  WA;  Yaquina  Bay.  OR; 
and  Port  Orford.  OR. 

Responsible  OfHdal 

Dana  Rasmussen.  Regional 
Administrator,  Region  10. 
William  D.  Dickeraon, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  91-18967  Filed  »-6-91;  8:45  am) 
nujNQ  cooc  ssao-so-M 


[OPTS-00108;  FRL-3933-11 

Carpet  Policy  Dialogue;  Memorandum 
of  Understanding:  Testing  Program  for 
Carpet  Products  and  Receipt  of  tt>e 
Carpet  Policy  Dialogue  Interim 
Progress  Report 

aqency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  EPA  has  entered  into  a 
Memorandum  of  Understanding  (MOU) 
with  the  Carpet  and  Rug  Institute  (CRI) 
for  the  purpose  of  initiating  the 
provisions  stated  within  the  context  of 
the  Carpet  Policy  Dialogue-Consensus 
Statement:  Testing  Program  for  Carpet 
Products.  The  MOU  provides  for  carpet 
product  testing  for  total  volatile  organic 
compound  emissions  (TVOC)  and 
reporting  of  data  as  outlined  in  the 
testing  program.  EPA  has  received  an 
Interim  Progress  Report  from  the  Carpet 
Policy  Dialogue  describing  activities 
from  August  21. 1990  through  April  10, 
1991. 

DATES:  The  MOU  was  entered  into  on 
May  22. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  MOU  and  the  Interim  Progress 
Report  are  available  to  the  public  in  the 
Carpet  Emissions  Administrative  Record 
located  at  the  TSCA  Public  Docket 
Office.  This  Administrative  Record  is 
available  for  reviewing  and  copying 
from  8  a.m.  to  noon  and  1  p.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 


holidays  at  the  foliovnng  address: 
Environmental  Protection  Agency,  rm. 
NE-G004.  401  M  St..  SW..  Washington. 
DC  20460.  Copies  may  be  obtained  from 
the  following  address:  Dave  Kling, 
Acting  Director.  Environmental 
Assistance  Division  {TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  401  M  St.  SW, 
Washington  DC  20460.  Telephone: 
(202)554-1404.  TDD:  (202)554-0557.  or 
FAX  (202)554-5603  (document  requests 
only).  For  further  information  on  the 
Carpet  Policy  Dialogue  Project  contact 
Richard  W.  Leukroth.  Jr..  Carpet  Policy 
Dialogue  Coordinator.  Telephone: 
(202)382-3832. 
SUPPLEMENTARY  INFORMATION: 

I.  Backgraund 

On  January  11. 1990.  EPA  received  a 
petition  under  section  21  of  the  Toxic 
Substances  Control  Act  (TSCA)  seekirjg 
regulatory  action  to  address  carpet 
emissions.  EPA  denied  the  petition  (55 
FR  17404.  April  24. 1990).  In  lieu  of  the 
section  21  proceedings.  EPA  convened 
the  Carpet  Policy  Dialogue  on  August  21, 
1991.  and  set  a  different  mission  for  the 
group.  EPA  charged  the  dialogue  to 
work  out  the  details  of  voluntary 
product  testing  programs  that  report 
TVOC  emissions  that  off-gas  from 
carpet,  carpet  installation  adhesives, 
and  carpet  cushion  products.  In 
addition,  the  Carpet  PoUcy  Dialogue  was 
asked  to  explore  and.  where  possible, 
reach  agreement  on  a  variety  of  issues 
including:  The  sampling  and  analytical 
methods  for  the  voluntary  product 
testing  for  TVOCs.  any  additional 
information  needed,  identification  of 
cost-effective  process  changes  to  reduce 
TVOC  emissions,  information  about 
carpet  installation  practices,  and  to 
provide  the  interested  public  with 
information  on  TVOC  emissions. 

Tlie  Carpet  Policy  Dialogue  formed 
three  working  Subgroups  (Product 
Testing.  Process  Engineering,  and  Public 
Communications)  to  respond  to  the  EPA 
charter.  The  Carpet  Policy  Dialogue  on 
TVOC  emissions  is  a  nonregulatory 
approach  focusing  on  responsible  care/ 
product  stewardship  through  voluntary 
actions  on  the  part  of  industry.  It 
emphasizes  pollution  prevention, 
exposure  reduction,  and  addresses  the 
public  desire  for  information  that  could 
lead  to  consumer  choice.  The  Carpet 
Policy  Dialogue  is  an  example  of  how 
government,  industry,  pubhc  interest 
groups,  and  the  scientific  community 
can  work  together  to  resolve  exposure 
reduction  and  pollution  prevention 
issues,  including  those  related  to  indoor 
air  exposures.  Proposed  testing 
programs  are  developed  during 


Subgroup  discussion  and  submitted  to 
the  Carpet  Policy  Dialogue  for  the 
benefit  of  a  consensus  process  of  review 
and  comment.  In  reaching  consensus 
and  accepting  the  carpet  testing 
program,  the  Carpet  Policy  Dialogue 
indicates  to  its  sponsor  (EPA)  that  such 
a  statement  can  provide  the  basis  for  a 
MOU  to  initiate  voluntary  actionts)  in 
response  to  the  charter  set  by  EPA  in  the 
Federal  Register  notices  (55  FR  17404 
and  55  FR  31640). 

n.  Memorandum  of  Understanding 

The  EPA  and  CRI  entered  into  the 
MOU  on  May  22. 1991.  The  MOU  signed 
by  EPA  and  CRI  formally  establishes  a 
framework  in  which  s  voluntary 
program  response  for  actions  described 
in  the  Federal  Register  notices  noted 
above  can  be  fulfilled.  It  contains 
provisions  initiating  the  Carpet  Testing 
Program  on  TVOC  emissions  and 
certain  follow-on  activities. 

A.  Carpet  Testing  Program 

Under  the  terms  and  conditions  of  the 
MOU.  the  CRI  has  voluntarily  agreed  to 
conduct  product  testing  to  determine 
TVOC  emissions  factors  from  samples 
of  25  representative  carpet  product 
types.  The  objectives  of  the  Carpet 
Testing  Program  are  to:  (1)  Study  carpet 
emissions  decay  curve  data,  (2) 
characterize  quantitatively  the  profile  of 
TVOC  emissions  of  carpel  product  types 
currently  in  commerce,  and  (3)  address 
the  question  of  TVOC  emission 
variability,  or  the  lade  thereof,  across 
carpet  product  types. 

B.  Participanta 

Placement  of  responsibilities  for  the 
actions  described  in  the  MOU  is  with 
the  President  of  the  Carpet  and  Rug 
Institute  and  the  Director  of  EPA's 
Office  of  Toxic  Substances. 

ni.  Carpet  Policy  Dialogue  •  Interim 
Progress  Report 

In  conjunction  with  the  public 
outreach  activities  of  the  Carpet  Policy 
Dialogue  an  Interim  Progress  Report  was 
submitted  to  EPA  This  report  reviews 
activities  and  accomplishments  of  the 
Carpet  Policy  Dialogue  from  August  21. 
1990  through  April  10. 1991.  The  report  is 
a  product  of  the  Public  Communications 
Subgroup  of  the  Carpet  Policy  Dialogue. 
It  was  reviewed  and  approved  for 
submission  to  the  EPA  by  the  Carpet 
Policy  Dialogue  Plenary. 

The  report  contains  background 
information  about  the  dialogue  process, 
describes  structural  organization,  and 
explains  the  nature  of  consensus  and 
voluntary  actions.  It  describes  the 


activities  of  the  three  working 
Subgroups.  Hsts  both  direct  and  indirect 
Bccompiishmentfl  attributed  to  the 
Carpet  Policy  Dialogue,  and  contains 
five  appendices  that  list  participants 
and  describe  Carpet  Policy  Dialogue 
products  or  proposed  products. 

It  is  the  intent  of  the  Carpet  Policy 
Dialoque  to  update  dte  Interim  Process 
Report  and  submit  a  final  Coii4>endium 
Report  to  EPA  after  the  conclusion  of 
their  dehberstions. 

Dated:  iuly  «.  1961. 
Mark  A.  Graenwood, 
Director.  Office  Of  ToxicSubstaitcas. 
[FR  Doc.  91-18971  Filed  »-ft-«;  8:45  am) 
saiMQCooc  uao-ao-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

AppUcations  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  four  new  FM  stations: 


MM 

Applicant  dty/tuie 

FllaNa 
1 

Oockal 
Na 

A.  Edward  F.  and 

BPH-g00514MM 

91-1S6 

PwMlaJ.LMiM; 

EndM^NY. 

B.  Virginia  CaldvMll 

ePH-B00S«4MN 

Kozlowslu; 

Endnwll,  ^fY. 

C.  Maurioe  FA 

BPH^SOOSISME 

Baaifli.  EndmA 

NY. 

D.  tjois  W  O'Connor. 

BPH-900515MQ 

EndwoH.  NY. 

E.Gra«lScon 

BPH-SOOStSML 

Brosdcasting: 

EndMR.NY. 

F.JB 

BPH-900516MO 

Ena»Ml.NY. 

G.AItWMl 

BPH-800616MP 

Broadcartng.  Inc; 

ErxJwell.NY. 

H.  Mary  C.  Murray: 

BPH-S00516MT 

Efytwo«,  NY. 

1.  Carol  A.  Morgan; 

BPH-90051SMU 

Endwel.  NY. 

J-EndtMlFM 

BPH-900516MO 

(Oia- 

mned) 

EndwoH.  NY. 

Issue  Hmdfng  ana  Appticanls 
V  AirHazarlG 

2.  Contingent  Environnwotal.  A.  a  C  O,  F.  G.  H.  I 

3.  Comparative,  A,  8.  C,  D,  E,  F.  G.  H,  I 

4.  Ultimate.  A.  B,  C,  0,  E,  F.  G,  H,  I 


A.  Lenora  Alexander 
StrastHjrg,  CO. 


ePH-S00102M| 


S1-1S5 
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Applicant,  city/state 

File  No. 

MM 

Docket 

Ho. 

B.  MYM 
Communications, 
Limited 
Partnership; 
Strasburg,  CO. 

BPH-900102MJ 

/sstw  Heading  and  Applicants 

1 .  Contingent  Environmental,  A,  B 

2.  Comparative.  A.  B 

3.  Ultimate,  A,  B 

III 


A.  Kenneth  Ost)ome; 

VIrgie,  KY. 
B  Hobart  C. 

Johnson;  Virgle, 

KY. 


BPH-891219MI 
BPH-891227MG 


91-197 


Issue  Heading  and  Applicants 
1  Contingent  Environmental.  A,  B 

2.  Comparative,  A,  B 

3.  Ultimate,  A,  B 


IV 


A.  WLIK,  Inc.; 

BPH-900222MP 

91-196 

Newport,  TN. 

B.  WNPC,  Inc.; 

BPH-900222MQ 

Newport,  TN. 

Issue  Heading  and  Applicants 

1  Contingent  Environmental,  A,  B 

2  Comparative.  A,  B 
3.  Ultimate,  A,  B 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  above.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  to  signify  whether 
the  issue  in  question  applies  to  that 
particular  applicant. 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commissioin's  duplicating  contractor, 
Downtown  Copy  Center.  1114  21st 
Street,  NW.,  Washington,  DC  20036 
(telephone  202-452-1422). 

W.  |an  Gay. 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 
|FR  Doc.  91-18915  Filed  8-8-91;  8:45  am) 
BILUNG  CODE  (712-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Forms  Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Administration  for  Children  and 
Families  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Following  is  the  package  submitted  to 
0MB  since  the  last  publication. 

(For  a  copy  of  a  package,  call  the  FSA,  Report 
Clearance  Officer,  202-401-5604) 

State  Legalization  Impact  Assistance 
Grants  (SLLAG)— 0970— 0079— section 
204  of  Public  Law  99-603  requires  that 
states  submit  annual  applications  for 
funding  and  that  the  Secretary  report 
annually  to  Congress.  In  order  to  carry 
out  the  requirements  of  the  statute,  we 
require  that  states  submit  annual 
reports,  in  addition  to  the  annual 
application. 

Respondents:  State  or  local  government; 
Number  of  Respondents:  54; 
Frequency  of  Response:  Annually; 
A  verage  Burden  per  Response:  50  hours; 
Estimated  Annual  Burden:  5,400  hours. 
OMB  Desk  Clearance  Officer:  Laura 
Oliven. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officers  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3201,  725  17th 
Street  NW.,  Washington,  DC  20503. 

Dated:  July  25. 1991. 
Sylvia  E.  Vela, 

Deputy  Associate  Administrator.  OMIS. 
[FR  Doc.  91-18728  Filed  8-8-91;  8:45  am) 
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Centers  for  Disease  Control 
[Announcement  Numi>er  175] 

Availability  of  Funds  for  Fiscal  Year 
1991  For  A  Cooperative  Agreement  for 
Preventive  Health  Services 
Assessment  of  the  Year  2000 
Prevention  Objectives 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1991  (FY  1991)  for  a 


supplemental  award  to  the  Public 
Health  Foundation  for  the  Preventive 
Health  Services  Assessment  of  the  Year 
2000  Objectives.  This  award  will 
augment  and  expand  the  existing 
cooperative  agreement  by:  Increasing 
the  capacity  of  state  and  local  health 
departments  to  evaluate  the 
accomplishments  and  services  delivered 
to  both  general  and  minority 
populations,  setting  priorities,  and 
planning  programs  funded  under  the 
Preventive  Health  and  Health  Services 
(PHHS)  Block  Grant. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Surveillance  and  Data  Systems.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  WHERE  TO  OBTAIN 
ADOmONAL  INFORMATION.) 

Authority 

This  cooperative  agreement  is 
authorized  under  section  301(a)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241(a)]  as  amended. 

Eligible  Applicants 

This  is  not  a  formal  request  for 
applications.  Assistance  will  be 
provided  only  to  the  Public  Health 
Foundation  for  the  continued  conduct  of 
this  project.  No  other  application  is 
solicited. 

Availability  of  Funds 

Approximately  $500,000  will  be 
available  in  FY  1991  for  a  supplemental 
award  to  build  capacity  in  program 
evaluation,  particularly  related  to 
programs  funded  under  the  PHHS  Block 
Grant.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  accumulate  and  provide 
to  state  and  local  health  o^icials 
programmatic  and  expenditure 
information  and,  through  mini-grants 
and  workshops,  to  (1)  build  state  and 
local  capacity  to  evaluate  the 
accomplishments  and  services  delivered 
to  both  the  general  and  to  minority 
populations,  set  priorities,  and  plan 
programs  funded  through  the  PHHS 
Block  Grant;  and  (2)  take  advantage  of 
unique  data  sources  in  states  to  expand 
the  knowledge  base  on  minority  health. 


Program  Requirements 

In  performing  activities  to  i 
purpose  of  this  program,  the  i 
shall  be  responsible  for  cond 
activities  under  A.  below  anc 
be  responsible  for  conductinj 
under  B.  below.  The  applicat 
be  presented  in  a  manner  the 
demonstrates  the  applicant's 
address  the  proposed  activiti 
collaborative  manner  with  C 

A.  Recipient  Activities 

1.  The  recipient  will  condu 
activities  designed  to  increas 
capacity  of  state  and  local  h( 
departments  to  evaluate  the 
accomplishments  and  servia 
delivered,  set  priorities,  and 
programs  funded  under  the  F 
Grant. 

2.  The  recipient  will  deveh 
to  increase  the  capacity  of  st 
local  health  departments  to  t 
accomplishments  and  servici 
delivered,  set  priorities,  plan 
for  the  general  population,  ai 
existing  data  on  minority  po] 
and  subpopulations,  particul 
defined  by  the  Year  2000  Ob 
and,  where  possible,  utilizinj 
status  indicators  called  for  ii 
specified  in  the  priority  area 
Surveillance  and  Data  Systei 

3.  The  recipient  will  desigi 
conduct  workshops  for  state 
health  officials  to  standardiz 
elements  to  determine  achie' 
the  year  2000  Health  status  c 
and  evaluate  the  accomplish 
programs  funded  by  the  PHI 
Grant  to  develop  and  condui 
for  the  Public  Health  Founda 
Data  set. 

4.  The  recipient  will  compl 
details  related  to  conducting 
workshops  described  in  2.  al 
(including  identifying  site,  n( 
cost,  inviting  participants,  ai 
travel  for  participants,  and  p 
in  the  workshops.) 

B.  CDC  Activities 

1.  Collaborate  in  the  desig 
.    yorkshops. 

Z.  Jointly  facilitate  worksh 
3.  Disseminate  results  of  v 

Evaluation  Criteria 

The  application  for  supple 
funds  will  be  received  by  a  ( 
established  Objective  Revie 
Committee  and  evaluated  oi 
of  the  following  weighted  cr 

1.  Evidence  of  the  recipier 
mderstanding  of  the  problei 
purpose  of  this  supplements 
its  relationship  to  existing  a| 
programmatic  activities.  (10 
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supplemental  award  to  the  Public 
Health  Foundation  for  the  Preventive 
Health  Services  Assessment  of  the  Year 
2000  Objectives.  This  award  will 
augment  and  expand  the  existing 
cooperative  agreement  by:  Increasing 
the  capacity  of  state  and  local  health 
departments  to  evaluate  the 
accomplishments  and  services  delivered 
to  both  general  and  minority 
populations,  setting  priorities,  and 
planning  programs  funded  under  the 
Preventive  Health  and  Health  Services 
(PHHS)  Block  Grant. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Surveillance  and  Data  Systems.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  section  WHERE  TO  OBTAIN 
ADOmONAL  INFORMATION.) 

Authority 

This  cooperative  agreement  is 
authorized  under  section  301(a)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241(a))  as  amended. 

Eligible  Applicants 

This  is  not  a  formal  request  for 
applications.  Assistance  will  be 
provided  only  to  the  Public  Health 
Foundation  for  the  continued  conduct  of 
this  project.  No  other  apphcation  is 
solicited. 

Availability  of  Funds 

Approximately  $500,000  will  be 
available  in  FY  1991  for  a  supplemental 
award  to  build  capacity  in  program 
evaluation,  particularly  related  to 
programs  funded  under  the  PHHS  Block 
Grant.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  accumulate  and  provide 
to  state  and  local  health  o^icials 
programmatic  and  expenditure 
information  and,  through  mini-grants 
and  workshops,  to  (1)  build  state  and 
local  capacity  to  evaluate  the 
accomplishments  and  services  delivered 
to  both  the  general  and  to  minority 
populations,  set  priorities,  and  plan 
programs  funded  through  the  PHHS 
Block  Grant;  and  (2)  take  advantage  of 
unique  data  sources  in  states  to  expand 
the  knowledge  base  on  minority  health. 


Program  Requirements 

In  performing  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  below  and  CDC  will 
be  responsible  for  conducting  activities 
under  B.  below.  The  application  should 
be  presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  proposed  activities  in  a 
collaborative  manner  with  CDC. 

A.  Recipient  Activities 

1.  The  recipient  will  conduct  program 
activities  designed  to  increase  the 
capacity  of  state  and  local  health 
departments  to  evaluate  the 
accomplishments  and  services 
delivered,  set  priorities,  and  plan 
programs  funded  under  the  PHHS  Block 
Grant. 

2.  The  recipient  will  develop  programs 
to  increase  the  capacity  of  state  and 
local  health  departments  to  assess 
accomplishments  and  services 
delivered,  set  priorities,  plan  programs 
for  the  general  population,  and  analyze- 
existing  data  on  minority  populations 
and  subpopulations,  particularly  as 
defined  by  the  Year  2000  Objectives 
and.  where  possible,  utilizing  health 
status  indicators  called  for  in  objectives 
specified  in  the  priority  area  of 
Surveillance  and  Data  Systems. 

3.  The  recipient  will  design  and 
conduct  workshops  for  state  and  local 
health  officials  to  standardize  data 
elements  to  determine  achievement  of 
the  year  2000  Health  status  objectives, 
and  evaluate  the  accomplishments  of 
programs  funded  by  the  PHHS  Block 
Grant  to  develop  and  conduct  training 
for  the  Public  Health  Foundation  Core 
Data  set. 

4.  The  recipient  will  complete  all 
details  related  to  conducting  the 
workshops  described  in  2.  above 
(including  identifying  site,  negotiating 
cost,  inviting  participants,  arranging 
travel  for  participants,  and  participating 
in  the  workshops.) 

B.  CDC  Activities 

1.  Collaborate  in  the  design  of 
yorkshops. 
"i.  jointly  facilitate  workshops. 
3.  Disseminate  results  of  workshops. 

Evaluation  Criteria 

The  application  for  supplemental 
funds  will  be  received  by  a  CDC 
established  Objective  Review 
Committee  and  evaluated  on  the  basis 
of  the  following  weighted  criteria: 

1.  Evidence  of  the  recipient's 
■nderstanding  of  the  problem  and  the 
purpose  of  this  supplemental  award  and 
its  relationship  to  existing  approved 
programmatic  activities.  (10  points) 


2.  The  consistency  of  the  measurable 
objectives  with  the  stated  purpose  of  the 
cooperative  agreement  and  the  ability  to 
meet  the  objectives  and  timetable  within 
the  specified  period.  (20  points) 

3.  The  adequacy  of  the  applicant's 
plan  to  carry  out  the  activities  proposed. 
(30  points) 

4.  The  adequacy  of  the  applicant's 
plan  to  monitor  progress  toward  meeting 
the  objectives  of  the  project.  (30  points) 

5.  The  applicant's  capability  to 
provide  the  staff  and  resources 
necessary  to  perform  their  part  of  the 
project.  (10  points) 

6.  The  extent  to  which  the  budget  is 
reasonable,  adequately  justified,  and 
consistent  with  the  intended  use  of  the 
cooperative  agreement  funds.  (Not 
Weighted) 

Executive  Order  12372  Review 

The  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  by  DHHS  regulations  in 
45  CFR 100,  are  not  applicable  to  this 
program. 

Catalog  of  Federal  Assistance  Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this 
program  is  93.283. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  Form  PHS-5161-1  must  be 
submitted  to  Candice  Nowicki,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  room  300,  Mailstop  E-14,  255 
East  Paces  Ferry,  NE.,  Atlanta,  Georgia 
30305,  on  or  before  September  4, 1991. 

1.  Deadline:  The  application  shall  be 
considered  as  meeting  the  deadline  if  it 
is  either:   ' 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group.  (The 
applicant  should  request  a  legibly-dated 
U.S.  Postal  Service  Postmark  or  obtain  a 
legibly-dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  A 
private  metered  postmark  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Application:  An  apphcation 
which  does  not  meet  the  criteria  in 
either  l.a.  or  l.b.  above  is  considered  a 

•  late  application.  A  late  apphcation  will 
be  returned  to  the  applicant. 

Where  to  Obtain  Additional  Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  reference  Announcement 
number  175  and  contact  the  following: 


Business  management  technical 
assistance  may  be  obtained  from  Leah 
D.  Simpson,  Grants  Management 
Specialist  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  room  300,  Mailstop 
E-14,  255  East  Paces  Road,  NE..  Atlanta, 
GA  30305.  (404)  842-6594  or  FFS  236- 
6594. 

Programmatic  technical  assistance 
may  be  obtained  from  Edward  L 
Hunter,  NCHS.  Presidential  Building. 
6525  Belcrest  Road,  room  1100, 
Hyattsville,  MD,  20782.  (301)  436-7142  or 
C.  Joseph  Webb,  1600  Clifton  Road  NE., 
(K30),  Atlanta,  GA  30333,  (404)  488-5299 
or  FTS  236-5299. 

A  copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  referenced 
in  the  INTRODUCTION  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington.  DC  20402-9325  (Telephone 
(202)  783-3238). 

Dated:  August  1, 1991. 
Rol>«t  L  Foster, 

Acting  Director.  Office  of  Program  Support, 

Centers  for  Disease  Control. 

(FR  Doc.  91-18950  Filed  8-8-91;  8:45  am) 

MLLINO  COOC  41i»-1S-M 

Health  Resource*  and  ServiCM 
Administration 

Advisory  Council;  Mssting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
September  1991: 

Name:  National  Advisory  Committee  on 
Rural  Health. 

Dale  and  Time:  September  23, 1991;  8:45 
a.m.-12:30  p.m. 

Place:  Cannon  House  Office  Building,  room 
210,  First  and  Independence  Avenue,  SE. 
Washington.  DC  20515. 

Date  and  Time:  September  23-25, 1991;  2:30 
p.m. 

Place:  Wyndom  Bristol  Hotel,  2430 
Pennsylvania  Avneue.  NW.,  Washington,  DC 
20037. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides 
advice  and  recommendations  to  the 
Secretary  with  respect  to  the  delivery, 
financing,  research,  development  and 
administration  of  health  care  services  in 
rural  areas. 

Agenda:  During  this  meeting,  the 
Committee  intends  to  continue 
monitoring  progress  on  many  of  the 
issues  raised  in  its  first  three  years. 
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Eight  newly  appointed  members  will  be 
introduced  and  retiring  members  will  be 
recognized.  Some  portion  of  the  Work 
Groups  (Health  Care  Financing  Work 
Croup,  Health  Personnel  Work  Group, 
and  Health  Services  Delivery  Work 
Group)  meetings  will  be  devoted  to 
developing  recommendations  to  be 
reported  in  the  Fourth  Report  to  the 
Secretary. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Mr.  Jeffrey  Human.  Executive 
Secretary,  National  Advisory  Committee 
on  Rural  Health.  Health  Resources  and 
Services  Administration,  room  14-22, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  Telephone 
(301)  44J-0835. 

Persons  interested  in  attending  any 
portion  of  the  meeting  should  contact 
Ms.  Arlene  Granderson.  Director  of 
Operations,  Office  of  Rural  Health 
Policy,  Health  Resources  and  Services 
Administration,  Telephone  (301)  443- 
0835. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  6. 1981. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 

[FR  Doc.  91-19000  Filed  a-8-91: 8:45  am] 

MLUNO  COOE  4160-1S-M 


PuMc  Health  Servic* 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  pubhshes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  m  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  Hst 
was  last  published  on  July  26. 1991. 

(Call  PHS  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  request) 

1.  National  Environmental  Policy  Act; 
Policies  and  Procuedres— 21  CFR  part 
25— 0910-0910— The  National 
Environmental  Policy  Act  (NEPA) 
requires  each  Federal  Agency  to 
consider  the  environmental  effects  of  its 
actions.  Firms  wishing  to  market  new 
products  regulated  by  FDA  must  submit 
applications  requesting  approval. 
Certain  applications  must  contain 
environmental  information  for 
determining  whether  the  proposed 
action  will  have  a  significant 
environmental  impact.  Respondents: 
Businesses  or  other  for-profit.  Federal 
Agencies  or  employees,  small 
businesses  or  organizations.  Burden  per 
Response:  1  hour. 

(note:  Borden  for  these  information 
requirements  is  inchided  in  individual 


clearances  where  NEPA  comideratiomi 
apply). 

2.  Methadone  Treatment  Quality 
Assurance  System  Feasibility  Study- 
New — ^This  project  will  assess  the 
feasibility  of  establishing  a  national 
system  to  monitor  and  report  the  quality 
and  effectiveness  of  treatment  provided 
by  registered  methadone  programs. 
Client  level  data  will  be  collected  by 
interviews  and  record  abstraction. 
Respondents:  Individuals  or  households 
or  other  for-profit,  businesses.  Federal 
agencies  or  employees,  non-profit 
institutions  and  small  businesses  or 
organizations.  Number  of  Respondents: 
5.430;  Number  (^Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .64  hours;  Estimated  Annual 
Burden:  3.511  hours. 

3.  Individual  National  Research 
Service  Award  (NRSA)  and  Related 
Form— 0925-0002— The  NRSA  program 
provides  to  selected  individuals  support 
on  training  experiences  in  biomedical 
and  behavioral  research.  Awards  an 
made  to  individual  applicants  for 
specified  training  proposals,  selected  as 
a  result  of  a  national  competition.  This 
series  of  forms  is  used  by  individuals  to 
apply  for,  activate,  terminate,  travel, 
and  provide  for  payback  of  a  National 
Research  Service  Award.  Respondents: 
Individuals  or  households,  businesses  or 
other  for-profit.  Federal  agencies  or 
employees,  non-profit  institutions  and 
small  businesses  or  organizations. 


Inital  Application 

Appfcaioo  »of  Continuaiion 

Actvalion  Notic* 

Termination  Notice 

Payback  Agreement 

Annuat  Paytiack  ActivitiM  C«ttficalion_ 
Heferenco  Letter 


r4o.  of 
responderrts 


3.309 

1,414 

661 

4,914 

3.060 

20,000 

9,927 


Ntktd 
cBspondBntB  per 


Average  burdM 
per  retporwe 


20  hour*. 
7  hours. 
.08  hour. 
.50  hour. 
.Oetiour. 
.33  hour. 
33  hour. 


Application  (or  Training  „ 
Annual  Needs  Survey .... 


Estimated  Annual  Burden: 
6.  Family  of  HIV  Seroprevi 
Surveys— 0920-0232— This  si 
designed  to  measure  the  leve 
prevalence  in  selected  popul 
the  U.S.  It  consists  of  a  famil 
blinded  and  non-blinded  sen 
surveys  among  patients  in  T] 
STD  clinics,  family  planning 
women's  health  clinics  and  c 
treatment  clinics,  as  well  as 
among  HIV  positive  blood  di 
transfusion  recipients  and  th 


Estimated  Annual  Burden: 
OMB  Desk  Officer:  Shann 
McCallum. 

Written  comments  and 
recommendations  for  the  pre 
information  collections  shou 
within  30  days  of  this  notice 
the  OMB  Desk  Officer  desig: 
at  the  following  address:  Hu 
Resources  and  Housing  Brai 
Executive  Office  Building,  re 
Washington,  DC  20503. 

Dated:  August  2, 1991. 
Phyllis  Zucker, 

Acting  Deputy  Assistant  Secreti 
Health  Policy. 
[FR  Doc.  91-18869  Filed  8-8-91; 
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Estimated  Total  Annual  Burden; 
88,709  hours. 

4.  Validation  of  Pneumococcal 
Vaccination  Status  Among  Hawaii 
Medicare  Eligibile— New— A  study  to 
validate  the  vaccination  status 
(pneumococcal  vaccine)  of  a  sample  of 
Medicare  beneficiaries  will  be 
conducted  for  the  Centers  for  Disease 
Control  in  collaboration  with  the  Health 
Care  Financing  Administration.  The 
beneficiaries  as  well  as  their  healtfi  care 


providers  will  be  surveyed.  This  survey 
is  part  of  a  larger  study  to  examine  the 
clinical  effectiveness  of  pneumococcal 
vaccination.  Respondents:  Individuals  or 
households;  Number  of  Respondents: 
1.125;  Number  of  Responses  per 
Respondent  1;  Average  Burden  per 
Response:  0.237  hours;  Estimat^ 
Annua!  Burden:  267  hours. 

5.  Technical  Assistance  to  Enhance 
the  Statistical  and  Analytic  Capacity  of 
State  and  Local  Public  Health 


Professionals  for  Year  2000 
Applications — New — Applicants  for 
training  in  setting  and  evaluating  health 
objectives  for  the  Year  2000  must 
complete  an  application  form  for  use  by 
the  instructor  in  selecting  training 
applicants.  An  annual  survey  of  training 
need  of  public  health  employees  will  be 
conducted  among  State  Centers/ Public 
Health  Agencies.  Respondents: 
Individuals  or  bousdiolds;  State  or  local 
governments. 


Social  Security  Admlnlstra 

Agency  Forms  Submitted  t 
of  Management  and  Budge 
Clearance 

Each  Friday  the  Social  Se 
Administration  publishes  a 
information  collection  pack) 
have  been  submitted  to  the 
Management  and  Budget  (0 
clearance  in  compliance  wil 
Law  96-511.  The  Paperwork 
Act.  The  following  clearanc 
have  been  submitted  to  OM 
last  list  was  published  in  th 
Register  on  August  2, 1991. 

(Call  Reports  Clearance  C 
(301)  965-4149  for  copies  of 
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clearances  where  NEPA  comtderationii 
appiy). 

2.  Methadone  Treatment  Quality 
Assurance  System  Feasibility  Study— 
Nerw — Thi»  project  will  assess  the 
feasibility  of  establishing  a  national 
system  to  monitor  and  report  the  quality 
and  effectiveness  of  treatment  provided 
by  registered  methadone  programs. 
Client  level  data  will  be  collected  by 
interviews  and  record  abstraction. 
Respondents:  Individuals  or  households 
or  other  for-profit,  businesses,  Federal 
agencies  or  employees,  non-profit 
institutions  and  small  businesses  or 
organizations.  Number  of  Respondents: 
5,430;  Number  (^Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .64  hours;  Estimated  Annual 
Burden:  3,511  hours. 

3.  Individual  National  Research 
Service  Award  (NRSA)  and  Related 
Form— O925-4X)02— The  NRSA  program 
provides  to  selected  Individuals  support 
on  training  experiences  in  biomedical 
and  behavioral  research.  Awards  are 
made  to  individual  applicants  for 
specified  training  proposals,  selected  as 
a  result  of  a  national  competition.  This 
series  of  forma  is  used  by  individuals  to 
apply  for,  activate,  terminate,  travel, 
and  provide  for  payback  of  a  National 
Research  Service  Award.  Respondents: 
Individuals  or  households,  businesses  or 
other  for-profit,  Federal  agencies  or 
employees,  non-profit  institutions  and 
small  businesses  or  organizations. 
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Professionals  for  Year  2000 
Applications — New — Applicants  for 
training  in  setting  and  evaluating  health 
objectives  for  the  Year  2000  must 
complete  an  application  form  for  use  by 
the  instructor  in  selecting  training 
applicants.  An  annual  survey  of  training 
need  of  public  health  employees  will  be 
conducted  among  State  Centers/Public 
Health  Agencies.  Respondents: 
Individuals  or  bousdiolds;  State  or  local 
govenunents. 
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No.  o( 
respondents 

No.O< 

respondents  per 
respondent 

Average  tMrden 
per  response 

330 
56 

1 
1 

.25  how. 

Annual  NeodA  SufVAv                                            . ...........      «.»«.........»...»     «..«     ..«« 

.33  hour. 

Estimated  Annual  Burden:  101. 

6.  Family  of  HIV  Seroprevalence 
Surveys— 0920-0232— This  study  is 
designed  to  measure  the  level  of  HIV 
prevalence  in  selected  populations  in 
the  U.S.  It  consists  of  a  family  of  both 
blinded  and  non-blinded  serologic 
surveys  among  patients  in  TB  clinics, 
STD  clinics,  family  planning  and  other 
women's  health  clinics  and  drug  abuse 
treatment  clinics,  as  well  as  studies 
among  HIV  positive  blood  donors, 
transfusion  recipients  and  their 


heterosexual  partners  and  homeless 
persons.  Respondents-  Individuals  or 
households;  Number  of  Respondents: 
60,149;  Number  of  Responses  per 
Respondent- 1;  Average  Burden  per 
Response:  .255  hours;  Estimated  Annual 
Burden:  15,364  hours. 

7.  Pilot  Study  on  Sample  Surveys  of  . 
National  Drug  and  Alcohol  Treatment 
Units/Clients  (The  National  treatment 
Study) — New — This  pilot  study  will 
collect  data  from  32  drug  and  alcohol 
treatment  units  and  224  clients  recently 


admitted  for  treatment.  The  purpose  of 
this  data  collection  is  to  describe  the 
National  drug  and  alcohol  addiction 
treatment  system.  Results  from  this  pilot 
study  will  be  used  for  a  national 
treatment  study  of  400  facilities  and  3000 
clients.  Respondents:  State  or  local 
governments.  Individuals  or  households, 
businesses  or  other  for-profit,  non-profit 
institutions,  and  small  businesses  or 
organizations. 


No.  of 

No.  0(  rMpofWM 
por  rMponctonC 

per  response 

Clients 

ProvidoTS 

224 

416 

1 

1 

Ihour 
J6hour 

Estimated  Annual  Burden:  376. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  room  3002, 
Washington,  DC  20503. 

Dated:  August  2, 1991. 
Phyllis  Zucker, 

Acting  Deputy  Assistant  Secretary  for  Public 
Health  Policy. 
[FR  Doc.  91-18869  Filed  8-8-91;  8:45  am] 

BILUNO  COOC  4160-17-M 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  IManagement  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  August  2, 1991. 

(Call  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  package) 


Applications  For  Benefits  Under  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  As  Amended  (Widow's  Claim, 
Child's  Claim,  Dependent  Claims) — 
0960-0118 — The  information  collected 
on  the  forms  SSA-47/48/49  is  used  by 
the  Social  Security  Administration 
(SSA)  to  identify  those  claimants 
eligible  for  benefits  under  the 
appropriate  provisions  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977,  as 
Amended.  The  ejected  public  consists 
of  widows,  surviving  children,  parents 
and  sisters  of  a  deceased  miner. 

Number  of  Respondents:  2700. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  11 
minutes. 

Estimated  Annual  Burden:  495. 

OMB  Desk  Officer  Laura  Oliven. 

(Call  Reports  Clearance  Officer  on 
(301)  965-4149  for  copies  of  Package) 

Railroad  Employment 
Questionnaire— 0960-0078— The 
information  is  used  by  the  Social 
Security  Administration  (SSA)  to 
coordinate  with  the  Railroad  Retirement 
Board  in  the  processing  of  certain  claims 
for  Social  Security  benefits.  The  affected 
public  consists  of  claimants  who 
indicate  employment  in  the  railroad 
industry. 

Number  of  Respondents:  125,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  10,417. 

OMB  Desk  Officer  Laura  Oliven. 


Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208,  Washington, 
DC  20503. 

Dated:  August  2. 1991. 
Ron  Compston, 

Social  Security  Administration,  Reports 
Clearance  Officer 
(FR  Doc.  91-18916  Filed  8-8-91;  8:45  am] 

MLLINa  COOC  4190-11-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-91-329S] 

Submission  of  Proposed  Infonnation 
Collections  to  OMB 

AQCNCY:  Office  of  Administration,  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 
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ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Wendy  Swire,  0MB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  [44  U.S.C  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 


proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  section  7{dJ  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  ]uly  30, 1991. 

John  T.  Murphy, 

Director,  Information  Policy  and  Management 
Division. 

Notice  of  Submis^oD  of  Prt^iosed 
InfoMiiatiou  Collection  to  OMB 

Proposal:  Annual  Contributions  for 
Operating  Subsidies— Pefbrmance 


Funding  System:  Determination  of 
Operating  Subsidy  (FR-2784). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Prvposed  Use: 
Public  Housing  Authorities  (PHAs)  and 
Indian  Housing  Authorities  (IHAs)  must 
determine  an  appropriate  "projected 
occupancy  percentage"  to  be  used  in 
calculating  operating  subsidy  eligibility 
under  the  Performance  Funding  System. 
Effective  in  FY  92.  projected  occupancy 
percentage  is  to  be  98  percent  of 
available  units  (up  from  97  percent 
under  previous  rule);  comprehensive 
occupancy  plans  are  eliminated. 

Form  Number:  HUD-52728A. 

Respondents:  Slate  or  local 
governments  and  non-profit  institutions. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


>89pondents 


Frequency  o< 
response 


Hours  per 


Burden 


905  720(b)(t) 

905.108(I))(1) _. 

905.720<b)(2)tiKe).. 
905.108<bK2)((Me>... 

905.725(b)(3)  _„ 

990.109(b)(3) 

905.730(e)_ 

0.110(e) 


2.400 


2,40a 

^4oo 


2,400 


.5 
.75 


.75 


2.400 


T,200 
1,800 


IJBOO 


Total  Estimated  Burden  Hours:  7,200. 

Status:  Reinstatement 

Contact  John  T.  Comerford.  HUD, 
(202)  708-1872.  Wendy  Swire.  OMB. 
(202)  39&-««ao. 

Dated:  July  30, 1991. 
Proposal:  Floodplain  Management 
and  Protection  of  Wetlands. 


Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  24 
CFR  part  55  prescribes  decisionmaking 
procedures  that  applicants  and  grantees 
in  certain  programs  must  comply  with 
before  HUD  assistance  can  be  used  for 
projects  that  may  affect  floodplains  and 
wetlands.  Records  must  be  kept  and 


maintained  by  the  recipients  to 
document  compliance  of  projects  with 
the  Executive  Orders. 

Form  Number  None. 

Respondents:  State  or  local 
governments. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


No.oJ 
responelents       •^ 

Frequerx^of 
respofw* 

X 

Hours  per 
responett 

,      Burden 
hours 

Recordkaeping 

1 

.40 

~ ~                   J.^D0 

1.280 

Total  Estimated  Burden  Hours:  12B0. 

Status:  New. 

Contact-  Truman  Coins.  HUD.  (202) 
708-2894.  Wendy  Swire.  OMB.  (202)  395- 
6880. 

Dated  July  30. 1991. 


Proposal:  Public  and  Indian  Housing 
Drug  Eliminating  Program. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Public  Housing  Authorities  (PHAs)  and 
Indian  Housing  Authorities  (IHAs)  must 
apply  for  grant  funds  to  use  in 


eliminating  drug-related  crime  In  public 
and  Indian  housing  projects.  The 
apphcation  process  includes  developing 
a  plan,  strategy .^  seeking  tenant 
comments,  certifying  compliance  with 
HUD  requirements  and  providing  a 
comprehensive  dmg  prevention 
program. 


Form  Number  None. 
Respondents:  State  or  \oca 
govenuneats  aod  oon-profit  i 


Seohon  961.15. 
Section  961. IB. 
Section  961.20. 
Section  961  28(a).. 
Section  961 .28(b)_ 


Total  Estimated  Burden  H 

117.000. 
Status:  Reinstatement 
Contact  Mike  Main,  HUD, 

1197,  Wendy  Swire.  OMB.  (2 

6880. 

Dated:  July  30. 1991. 

Proposal:  Handbook  4315. 
Disposition  Handbook-Multi 
Properties. 


Infonmetion  CoHectian  Varies  bam. 


Total  Estimated  Burden  h 

Status:  Extension. 

Contact  Marc  A.  Harris,  I 
708-4280.  Wendy  Swn«,  OW 
6880. 

Dated:  July  3a  1991. 
[FR  Doc.  91-18951  Filed  8-8-91: 

BILUNQ  COOE  4210-01-11 


Offic«  of  the  Assistant  Se< 
Community  Planning  and 
Development 

[Docket  No.  N-«  1-1917;  FR-2f 

Federal  Property  Suitable  i 
to  AssM  the  Hometosa 

AQCNCV:  Office  of  tlie  Assis 
Secretary  for  Community  PI 
Development,  HUD. 
ACTION:  Notice. 

summary:  This  Notice  idenl 
unutilized,  underutilized,  ex 
surplus  Federal  property  rei 
HUD  for  suitability  for  po&s 
assist  the  homeless. 
ADDRESSES:  For  farther  info 
contact  James  N.  Forsberg.  i 
Department  of  Housing  and 
Development.  451  Seventh  J 
Washington.  DC  20410;  tele] 
706-4300;  TDD  number  for  t 
and  speech-impaired  (202} } 
(these  telephone  nnmbers  a 


/  Friday,  August  9,  1991  /  Notices 


J  agency  form 
e;  (5)  what  members 
affected  by  the 
jquently  information 
required;  [7]  an 
numbers  of  hours 
le  information 
g  number  of 
icy  of  response,  and 
i]  whether  the 
n  extension, 
vision  of  an 
m  requirement;  and 
lephone  numbers  of 
miliar  with  the 
DMB  Desk  Officer 

07  of  the  Paperwork 
:.  3507;  section  7(d)  of 
sing  and  Urban 
.S.C.  3535[d). 


'oh'cy  and  Management 

m  to  OMB 

Contributions  for 
— Pefbrmance 


Funding  System:  Determination  of 
Operating  Subsidy  (FR-2784). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Prvposed  Use: 
Public  Housing  Authorities  (PHAs)  and 
Indian  Housing  Authorities  (IHAs)  must 
determine  an  appropriate  "prt^ected 
occupancy  percentage"  to  be  used  in 
calculating  operating  subsidy  eligibility 
under  the  Performance  Funding  System. 
Effective  in  FY  92,  projected  occupancy 
percentage  is  to  be  98  percent  of 
available  units  (up  from  97  percent 
under  previous  rule);  comprehensive 
occupancy  plans  are  eliminated 

Form  Number:  HUD-52728A. 

Respondents:  Slate  or  local 
governments  and  non-profit  institutions. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


No.  of 
respondents 


Frequency  o* 
response 


Hour*  per               Burden 
iwpenM       "       ' 


Z400 


2.40a 
2.400 


^400 


J6 


%400 


T.200 
1,800 


tjBOO 


IHamiingand 

Weed  for  the 
'roposed  Use:  24 
!8  decisionmaking 
cants  and  grantees 
lust  comply  with 
:e  can  be  used  for 
set  floodplains  and 
jst  be  kept  and 


maintained  by  the  recipients  to 
document  compliance  of  projects  with 
the  Executive  Orders. 

Form  Number  None. 

Respondents:  State  or  local 
governments. 

Frequency  of  Submission:  On 
occasion. 

Reporting  BurdexK 


No.o< 
responcterTts 


Frequef)cy  of 
responM 


Hoursper       _ 


Burden 
hour* 


3.200 


1,280 


d  Indian  Housing 
;ram. 

ndian  Housing. 
^eedfor  the 
'oposed  Use: 
rities  (PHAs)  and 
•rities  (IHAs)  must 
to  use  in 


eliminating  drug-related  crime  in  public 
and  Indian  housing  projects.  The 
apphcation  process  includes  developing 
a  plan,  strategy .^  seeking  tenant 
comments,  certi^ing  compliance  with 
HUD  requirements  and  providing  a 
comprehensive  drug  prevention 
program. 


l! 
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Form  Number  None. 
Respondents:  State  or  kKal 
govenuneots  and  ooo-profit  institutions. 


Freqaeacy  of  Sobmistian:  On 
oocasian. 


Reporting  BurdeK 


No  of 


HMvpar      _     9wd>n 


Seailon96M5. 
Section  961  18. 
Section  961  20 . 
Section  961  28(a).. 
Section  961  28(b)- 


1,000 
6,000 
1|000 

xfxa 

iflBD 


1 
1 
1 

« 
1 


24 

1 

«t 

M 

• 


2O00 

5,000 


vno 


Total  Estimated  Burden  Hours: 
117.000, 

Status:  Reinstatement 

Contact-  Mike  Main.  HUD.  (202)  708- 
1197,  Wendy  Swire.  OMB.  (202)  395- 
6880. 

Dated:  )uly  30, 1991. 

Proposal:  Handbook  4315.1,  Property 
Disposition  Handbook-Multifamily 
Properties. 


Office:  Housing. 

Discription  of  the  Need  for  the 
Information  and  its  Proposed  Use:  When 
the  Department  becomes  owner  or 
mortgagee-in-possession  of  an 
apartment  project  HUD  contracts  for 
professional  real  estate  management 
services,  including  the  inventorying  of 
chattels,  making  a  management  mirvey. 


accounting  for  project  expenses,  and 
renting  apartments. 

Fnmv  HUD  Handbook  4315.1. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit  small  trasinesses  of  oiganizatioRS. 

Frequency  of  Sabaassum:  On 
occasion. 

Reporting  Bardea: 


No.  01 


houn 


Information  Coltecten  Varies  bar* 


7S-t,2QD 


1-1,1S) 


1/60-22 


a.88S 


Total  Estimated  Burden  Hours:  8.855. 

Status:  Extension, 

Contact-  Marc  A  Harris.  HUD.  (202) 
708-4280.  Wendy  Swire,  OMB.  (202)  395- 
6880. 

Dated:  July  3a  1991. 
[FR  Doc.  91-18951  Filed  »-»-91: 8:45  aaij 

BILUNO  COOE  4210-01-11 


Office  at  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-«  1-1917;  FR-2934-N-381 

Federal  Property  Suitable  as  Fadllties 
to  AssM  the  Hometesc 

AQENCY:  Office  of  tlie  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUIMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  farther  information, 
contact  James  N.  Forsberg,  room  7282. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
706-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708^2565 
(these  telephone  numbers  are  not  toll- 


free),  or  call  the  loll-free  title  V 
information  line  at  l-«0(>-e27-7588 . 

SUPPUEMCNTARY  INFORMATION:  In 

accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  E  McKinney 
Homeless  Assistaace  Act  (42  U.S.C 
11411).  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1998  Court  Order  in 
National  Coalition  far  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C). 

Properties  reviewed  are  listed  in  ftris 
Notice  according  to  the  followiAg 
categories:  suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  4iie 
three  suitable  categories  have  been 
reviewed  by  the  landboliiiDg  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs. 
or  (3)  a  statement  of  the  reasons  that  Ike 
property  cannot  be  declared  excess  «r 


made  available  for  use  as  {acdMea  to 
assist  the  homeless. 

Prapertie*  listed  as  stutable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  80  days 
fiom  the  date  of  this  Notice.  Horaekss 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  )udy  Brcitman,  Division  of 
Health  Facihties  Planning.  U.S.  PuHic 
Health  Service,  HHS.  room  17A-10,  MOO 
Fishers  Une,  RockviUe,  MD  20657;  (301] 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet  which 
will  include  iiutructlons  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  eooooraged  to 
refer  to  the  interim  rule  goreming  this 
program.  56  FR  23789  (May  24, 19B1). 

For  properties  listed  as  suitable/ to  be 
excess,  tliat  property  may.  if 
subsa<)aeiitly  accepted  as  exoees  by 
GSA  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  tine. 
HUD  will  publish  the  property  is  a 
Notice  showing  H  as  cither  stiitablcv 
available  or  suitable/unavailable. 
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For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice,  (;.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholdings  agencies  at  the  following 
addresses:  U.S.  Army:  Robert  Conte, 
Dept.  of  Army,  Military  Facilities, 
DAEN-ZCI-P:  Rm.  1E671,  Pentagon. 
Washington,  DC  20310-2600;  (202)  693- 
4583;  GSA:  Ronald  Rice,  Federal 
Property  Resources  Services.  GSA.  18th 
and  F  Streets  NW..  Washington.  DC 
20405:  (202)  501-0067;  Dept.  of 
Transportation:  Angelo  Picillo.  Deputy 
Director,  Administrative  Services  & 
Property  Management.  DCT.  400 
Seventh  Street  SW..  room  10317, 
Washington,  DC  20590;  (202)  36ft-5601. 
(These  are  not  loll-free  numbers.) 

Dated:  August  2. 1991. 
Paul  Roitman  Bardack, 

Deputy  Assistant  Secretary  for  Economic 
Development 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  OB/Win 

Suitable/Available,  Buildings  (by  SUte) 

Alabama 

Bldg.  T00108 

Fort  Rucker 

6fh  Avenue 

Fort  Rucker,  Co:  Dale  AL  36362- 

Landholding  Agency:  Anny 

Property  Number  219120270 

Status:  Unutilized 

Comment:  24,992  sq.  ft.,  1  story  wood 
structure,  most  recent  use — youth  center 
gymnasium,  possible  asbestos,  off-site  use 
only 

Arizona 

Bldg.  70117— Fort  Huachuca 
Sierra  Vista.  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120306 
Status:  Excess 
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Comment:  3,434  sq.  ft.,  1  story  wood  structure, 

presence  of  asbestos,  most  recent  use — 

general  instructional 
Bldg.  70118— Fort  Huachuca 
Sierra  Vista.  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120307 
Status:  Excess 
Comment:  3.434  sq.  ft..  1  story  wood  structure, 

presence  of  asbestos,  most  recent  use — 

general  instructional 
Bldg.  70119— Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120308 
Status:  Excess 
Comment:  3,434  sq.  ft.,  1  story  wood  structure. 

presence  of  asbestos,  most  recent  use — 

general  instructional 
Bldg.  70120— Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120309 
Status:  Excess 
Comment:  3,434  sq.  ft..  1  story  wood  structure. 

presence  of  asbestos,  most  recent  use — 

admin,  gen.  purpose 

Bldg.  70225— Fort  Huachuca 

Sierra  Vista,  Co:  Cochise  AZ  85835- 

Landholding  Agency:  Army 

Property  Number:  219120310 

Status:  Excess 

Comment:  3,813  sq.  ft.,  1  story  wood  structure, 

presence  of  asbestos,  most  recent  use — 

admin,  gen.  purpose 
Bldg.  83006— Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120311 
Status:  Excess 
Comment:  2,062  sq.  ft.,  1  story  wood  structure, 

presence  of  asbestos,  most  recent  use — 

admin,  gen.  purpose 
Bldg.  83007— Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120312 
Status:  Excess 
Comment:  2,000  sq.  ft.,  1  story  wood  structure, 

presence  of  asbestos,  most  recent  use — 

admin,  gen.  purpose 
Bldg.  83008— Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120313 
Status:  Excess 
Comment:  2.192  sq.  ft.,  1  story  wood  structure, 

presence  of  asbestos,  most  recent  use — 

admin,  gen.  purpose 
Bldg.  83015— Fort  Huachuca 
Sierra  Vista,  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120314 
Status:  Excess 
Comment:  2,325  sq.  ft..  1  story  wood  structure, 

presence  of  asbestos,  most  recent  use — 

admin,  gen.  purpose 

California 

Bldg.  80 

Los  Alamitos  Armed  Forces  Reserve  Center 

Main  entrance  on  Lexington  Dr. 

Los  Alamitos,  Co:  Orange  CA  90720-5001 

Landholding  Agency:  Army 

Property  Numt>er.  219120315 


Status:  Unutilized 

Comment:  1,024  sq.  ft.,  2  story  concrete-wood 
plaster,  possible  asbestos,  off-site  use  only, 
most  recent  use — nose  hangar 

Bldg.  95 

Los  Alamitos  Armed  Forces  Reserve  Center 

Main  entrance  on  Lexington  Dr. 

Los  Alamitos,  Co:  Orange  CA  00720-5001 

Landholding  Agency:  Army 

Property  Number  219120316 

Status:  Unutilized 

Comment:  392  sq.  ft..  1  story  raised  portable, 
off-site  use  only,  most  recent  use — radar 
maint.  shop 

Bldg.  186 

Los  Alamitos  Armed  Forces  Reserve  Center 

Main  entrance  on  Lexington  Dr. 

Los  Alamitos.  Co:  Orange  CA  90720-5001 

Landholding  Agency:  Army 

Property  Number  219120317 

Status:  Unutilized 

Comment:  996  sq.  ft.,  1  story  steel,  off-site  use 
only,  most  recent  use — storage 

Bldg.  196 

Los  Alamitos  Armed  Forces  Reserve  Center 

Main  entrance  on  Lexington  Dr. 

Los  Alamitos,  Co:  Orange  CA  90720-5001 

Landholding  Agency:  Army 

Property  Number  219120318 

Status:  Unutilized 

Comment:  1,029  sq.  ft.,  stucco  structure,  off- 
site  use  only,  most  recent  use — storage 

Bldg.  197 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 

Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number  219120319 
Status:  Unutilized 

Comment:  720  sq.  ft.  1  story  stucco  structure, 
off-site  use  only,  most  recent  use — storage, 
possible  asbestos 
Bldg.  262 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 
Los  Alamitos.  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number  219120320 
Status:  Unutilized 
Comment:  448  sq.  ft.  trailer,  off-site  use  only. 

most  recent  use — storage. 
Bldg.  263 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 
Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number:  219120321 
Status:  Unutilized 
Comment:  448  sq.  ft.  trailer,  off-site  use  only. 

most  recent  use — storage 
Bldg.  265 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 
Los  Alamitos.  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number  219120322 
Status:  Unutilized 
Comment:  448  sq.  ft.  trailer,  off-site  use  only. 

most  recent  use — storage 
Bldg.  288 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 
Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 


Property  Number  219120323 
Status:  Unutilized 
Comment:  448  H-  f •  tfH^.  *>tt-tli 
most  recent  use — •torafe 

Georgia 

Bldg.  95 
Fort  Benning 

Ft.  Benning.  Co:  Muscogee  GA  31! 
Landholding  Agency:  Army 
Property  Nunber  219UBS3 
Status:  Unutilized 
Comment:  1,006  sq.  ft.  1  story,  mo 
use — fire  station  anoex,  needs 

BIctg.  1234 

Fort  Benning 

Ft.  Benning.  Co:  Muscogee  GA  31 

Landholding  Agency:  Army 

Property  Number  219120254 

Status:  Unutilized 

Comment:  16.148  sq.  ft.  2  atsiy.  fi 

MM — oOker's  dub.  aeeds  rebal 
Bldg.  1684 
Fort  Benning 

Ft.  Beaniiig.  Co:  Musengec  GA  31 
Landhuklir\g  Agency:  Army 
Property  Number  21912a2U 
Status:  Unufflized 
Comment:  ZJSn  sq.  ft.,  1  stery.  nt 

most  recent  i»e — adminiBtraio 

purpoM.j  I 

Bldg.  1724  ' ' 

Fort  Benning 

Ft.  Benning.  Co:  Muscogee  GA  31 

Landholding  Agency:  Army 

Property  Niunber  219120256 

Status:  Unutilized 

Comment:  943  sq.  ft..  1  Story,  nee 

most  recent  use — general  purp 

warehouse. 
Bldg.  182T 
Fort  Benning 

Pt.  Benning,  Co:  Muscogee  GA  31 
Landholding  Agency:  Army 
Property  Number:  219120257 
Status:  Unutilised 
Comment  943  sq.  ft,  1  *tory.  nee 

most  recent  use — admlnistrati 

purpose. 
Bldg.  2150 
Fort  Benning 

Ft.  Benning.  Co:  Miwcogee  GA  3 
Landholding  Agency:  Army 
Property  Number  219120258 
Statue  limitilized 
Comment;  3,909  sq.  ft.,  1  story,  n 

most  recent  use— general  inst 

Bldg.  2212 
Fort  Benning 

Ft.  Benning.  Co:  Muscogee  GA  3 
Landholding  Agency:  Army. 
Property  Number  219120259 
Status:  Unutilized 
Commeot  4.720  aq.  ft.  2  story,  r 
most  recent  use— drug  abuse  ( 

Bldg.  2213 
Fort  Benning 

Fort  Banning.  Co:  Muscogee  CA 
Landholding  Agency:  Army 
Property  Number:  219120260 
Status:  Unutilized 
Comment:  47V  tq.  ft.,  2  ttvry,  <i 
most  recent  use— drug  abuse 
Bldg.  2214 
Fort  Benning 
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ft.,  1  story  wood  structure, 
tos,  most  recent  use — 
nal 

uachuca 

chise  AZ  85635- 
/■■  Army 
[9120307 

ft.,  1  story  wood  structure, 
tos,  most  recent  use — 
lal 

jachuca 

:hi8e  AZ  85635- 
':  Army 
9120308 

1. 1  story  wood  structure, 
tos,  most  recent  use — 
lal 

lachuca 

:hi8e  AZ  85635- 
:  Army 
9120309 

1, 1  Story  wood  structure, 
OS,  most  recent  use — 
le 

achuca 

hise  AZ  85635- 
:  Army 
M20310 

I.,  1  story  wood  structure, 
OS,  most  recent  use — 
e 

achuca 

hise  AZ  85635- 
Army 
n20311 

.,  1  story  wood  structure, 
)s,  most  recent  use — 
e 

jchuca 

iise  AZ  85835- 

Army 

120312 

.,  1  story  wood  structure, 
)S,  most  recent  use — 

ichuca 

lise  AZ  85635- 

Army 

120313 

,  1  story  wood  structure, 
IS,  most  recent  use — 
I 

ichuca 

lise  AZ  85635- 

Anny 

120314 

,  1  story  wood  structure, 
s,  roost  recent  use — 


'orces  Reserve  Center 

Ingfon  Dr. 

nge  CA  90720-5001 

\rmy 

[20315 


Status:  Unutilized 

Comment;  1,024  sq.  ft.,  2  story  concrete-wood 
plaster,  possible  asbestos,  o^-site  use  only, 
most  recent  use — nose  hangar 
Bldg.  95 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 
Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number  219120316 
Status:  Unutilized 

Comment:  392  sq.  ft.,  1  story  raised  portable, 
off-site  use  only,  most  recent  use — radar 
maint  shop 
Bldg.  186 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 
Los  Alamitos.  Co:  Orange  CA  90720-5001 
Landholding  Agency;  Army 
Property  Number:  219120317 
Status:  Unutilized 
Comment:  996  sq.  ft.,  1  story  steel,  off-site  use 

only,  most  recent  use — storage 
Bldg.  196 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 
Los  Alamitos,  Co;  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number  219120318 
Status;  Unutilized 

Comment:  1,029  sq.  ft.,  stucco  structure,  off- 
site  use  only,  most  recent  use — storage 
Bldg.  197 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 
Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number  219120319 
Status;  Unutilized 

Comment:  720  sq.  ft.  1  story  stucco  structure, 
off-site  use  only,  most  recent  use — storage, 
possible  asbestos 
Bldg.  262 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 
Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number:  219120320 
Status:  Unutilized 
Comment:  448  sq.  ft.  trailer,  off-site  use  only, 

most  recent  use — storage. 
Bldg.  263 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 
Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number:  219120321 
Status:  Unutilized 
Comment:  448  sq.  ft.  trailer,  off-site  use  only. 

most  recent  use — storage 
Bldg.  265 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 
Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 
Property  Number  219120322 
Status:  Unutilized 
Comment:  448  sq.  ft.  trailer,  off-site  use  only, 

most  recent  use — storage 
Bldg.  268 

Los  Alamitos  Armed  Forces  Reserve  Center 
Main  entrance  on  Lexington  Dr. 
Los  Alamitos,  Co:  Orange  CA  90720-5001 
Landholding  Agency:  Army 


Property  Number  219120323 
Status:  Unutilized 

Comment:  448  sq.  ft.  trailer.  «{f-«ite  use  «aly. 
most  recent  use — storage 

Georgia       | 

Bldg.  95 

Fort  Benning 

Ft  Benning.  Co:  Muscogee  GA  3190S- 

LandQMlding  Agency:  Army 

Property  Nttmber  219120253 

Status;  Unutttized 

Comment:  1,006  sq.  ft.  1  story,  most  recent 

use — fire  station  annex,  needs  rehab. 
Bldg- 1234 
Fort  Benning 

Ft.  Benning.  Co:  Muscogee  GA  31905- 
Landholding  Agency  Army 
Property  Number  219120254 
Status:  Unutilized 
Comment:  16.148  >q.  fL.  2  stai7,  nost  recast 

MM — oflioer's  club,  aeeds  rebah 

Bldg.  1684 

Fort  Benning 

Ft.  BeudDg.  Co:  Muscngee  GA  31WS- 

Landhuiding  Agency:  Army 

Property  Number  219120255 

Status:  Unutflized 

Comment;  2JJ71  sq.  ft.,  1  story,  needs  reliab, 

most  recent  vmt — adminiBtraion/general 

purpoee. 

Bldg.  1724 

Fort  Benning 

Ft.  Benning.  Co;  Muscogee  CA  31085- 

Landholding  Agency:  Army 

Property  Niimber  219120256 

Status;  Unutilized 

Comment:  943  sq.  ft.,  1  story,  needs  rehab, 

most  recent  use — general  purpose 

warehouse. 
BJdg.  182T 
Fort  Benning 

Ft.  Benning.  Co:  Muscogee  GA  31905- 
Landiioldiag  Agency;  Army 
Property  Number  219120257 
Status:  Unutiliced 
Comnent:  943  sq.  fU  1  story,  needs  rebah. 

most  recent  use — admlnistration/general 

purpose. 
Bldg.  2150 
Fort  Benning 

Ft.  Benning.  Co:  Muscogee  GA  S1905- 
Landhotding  Agency:  Army 
Property  Number  2191202S8 
Status:  Unutilized 
Comment:  3.909  sq.  ft..  1  story,  needs  rehaU 

most  recent  use— general  inst.  bldg- 

Bldg.  2212 
Fort  Benning 

Ft.  Benning.  Co;  Muscogee  GA  3W05- 
Landholding  Agency;  Army 
Property  Number  219120259 
Status:  Unutilized 

Comment  4.720  sq.  ft.  2  story,  needs  rehab, 
most  recent  use— drug  abuse  center 

Bldg.  2213 
Fort  Benning 

Fort  Benning.  Co:  Miisciogee  CA  31985- 
Landholding  Agency:  Army 
Property  Number;  219120260 
Status:  Unutilized 

Conunent:  47V  tq.  ft..  2  etory.  needs  seiiab. 
most  recent  use— drug  abuse  center 

Bldg.  2214 
Fort  Benning 


Fort  Benning,  Co:  Muscogee  GA  3190§- 

Landholding  Agency:  Army 

Property  Number  219120261 

Status;  Unutiliaed 

C4MDBent  Z..2S3  aq.  ft..  1  story,  needs  refaiA, 

most  recent  use — eoiisted  persons  duriag 

room. 
Bldg.  2215 
FortBenaing 

Fort  Benning.  Co:  Muscogee  GA  319015- 
Landholding  Agency;  Army 
Property  Number  219120262 
Status:  Unutilized 
Comment;  1,844  sq.  tL.  1  story,  needs  ishab, 

most  reoeat  «ae— day  roon. 

Bldg.  2409 

Fort  Benning 

Fort  Benning,  Co;  Muscogee  GA  31905- 

Landholding  A^ncy:  Army 

Property  Number  219120263 

Status;  Unutilized 

Comnent:  S.Ma  sq.  fL,  1  atoqr.  needs  rehab. 

most  recent  use — general  purpose 

warehouse. 

Bldg.  2548 
Fort  Benning 

Fort  Benning.  Co:  Musoojae  GA  3tMIS- 
Landholding  Agency:  Army 
Property  Naasber  219120064 
Status;  Unutilized 

Comment:  2,337  sq.  ft..  2«tory.  needs  nebab. 
most  recent  use—clinic  w/o  beds. 

Bldg.  2506 

Fort  Benning 

Fort  Benning,  Co:  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219120265 

Status;  Unutilized 

Comment  3,132  sq.  ft,  1  story,  needs  whnb. 

most  recent  use — vehicle  matotenanoe 

shop. 
Bldg.  3828 
Fort  Bens  ing 

Fort  Bennii^  Ca  Muscogee  GA  31005- 
Landholding  Agency:  Aray 
Property  Number  219130266 
Status;  Unutilized 
Comment  928  sq.  ft..  1  story,  needs  rehab, 

most  recent  use— general  «»oreho»ise. 

Bldg.  S2B4 
Fort  Benning 

Fort  Benning,  Ca  Muscogee  CA  31905- 
Landholding  Agency:  Army 
Property  Number  219120267 
Status:  Unutilized 

Comment:  5.310  sq.  ft.,  2  story,  needs  rehab, 
nMtft  recent  use — trainee  barracks. 

Bldg.  194 

Fort  George  G.  Meade 

¥t  Street 

Fort  Meade,  Ca  Aime  Arundel  MD  2tffS5- 

Landholding  Agency:  Army 

Property  Number  219120252 

Status;  Unutilized 

Comment:  1,550  sq.  ft.,  wood  frame,  poesttjie 

asbeekM.  needs  rebeb,  most  reeeiM  «se— 

sAorafe.  off-site  use  only. 

Tennessee 

Area  Q — Housing  Area— Q-4 
Milan  Army  Ammunition  Plant 
Milan,  Co;  Carroll  TN  38358- 
Landholding  Agency;  Army 
Property  Number  219120272 
Status:  UnderutiUzed 


Comment;  2,024  sq.  ft.,  2  story  wood  fcana. 

most  recent  uae— cetidanoa.  intarmilteallv 

used  during  selected  yrriadi 
Area  Q — Housing  Ares— Q-t$ 
Milan  Army  Ammwiltion  Ptonl 
Milan.  Co:  Carroll  TN  3835»- 
Landholding  Agency:  Army 
Property  Nmnber  2m2027l 
Statnr  Undcrotfllzed 
Comment;  2.024  sq.  ft..  2  story  wood  Trama. 

most  recent  use — residence,  lirtei  uiiVenlly 

used  during  selected  periods. 
Area  Q— Housing  Area— Q-l» 
Milan  Army  Ammunition  PlaP* 
Milan,  Co:  Carroll  TN  SSaSA- 
LandlM»Uing  Agency:  Army 
T^ttfm^9  hvmhor.  219120274 
Status:  Underutfliad 
Comment  2.024  sq.  ft,  2  story  wood  frama. 

most  recent  use — residence,  intermittently 

used  during  selected  periods 

Texas 

Harlingen  USARC 

1020  East  Washington  

Harlingen.  Co:  Cameron  TX  78896- 

Landholding  Agency:  Army 

Property  Number  219120904 

Status;  Elxcess 

Comasent:  lB.4«esq.  <L.  1  clary  weaiUck. 
needs  rehab,  with  approx.  8  acres  tncliirfil 
parking  areas,  most  recent  use— Army 
Reserve  Training  Center. 

Land  (by  Stattf 

niinoia 

Portion,  JAAP 

Joliet  Army  Ammunition  Plant  Co:  Will  0. 

60436- 
Location:  Approx.  IS  niiea  sootb  af  )aiM  •■ 

the  east  side  of  Interstate  AB 
Landholding  Agency;  GSA 
Property  Number  549130003 
Status;  Excess 
Comment  1.25  acres,  most  recent  use— 

•qoatic  aampiing  atatkn.  subject  to 

occasional  floodmg 
GSA  Nuoiber  S-CR(lHL-450-Fr 

Minnesota 

Land 

Tista  GMas  Ansy  AaasMniMon  PWit 

New  Wglitwi.  Ge:  Raoney  K4N  55113- 

Landholding  Agency;  Anny 
Property  Number  219120269 
Status;  Underutilized 
Comments;  Approx.  25  acres,  possible 

contamination,  secured  area  with  alternate 

access. 

Suitable/UnavaildUe  ProfertiM.  Bmliim§i 
(by  State) 
New  YoA 

Federal  Building  I 

830  Third  Avenue 

Brooklyn.  Co;  Kings  NY  11232- 

Landholding  Agency:  GSA 

Property  Number  5491MQ04 

Status;  Excess 

Comment  77.157  sq.  ft.,  8  stoiy  \ 


fraaaa. 


fortian  af  aiMoe 


GSA  Number  G-NY-808 


37922 
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Fede 


Tennessee 

Area  Q — Housing  Area — Q-1 

Milan  Army  Ammunition  Plant 

Milan.  Co:  Carroll  TN  38358- 

Landholding  Agency:  Army 

Property  Number  219120271 

Status:  Underutilized 

Comment:  2,024  sq.  ft.  2  story  wood  frame, 

most  recent  use — residence,  intermittently 

used  during  selected  periods. 
Area  Q — I  lousing  Area — Q-29 
Milan  Army  Ammunition  Plant 
Milan.  Co:  Carroll  TN  38358- 
Landholding  Agency:  Army 
Property  Number  219120275 
Status:  Underutilized 
Comment:  2.024  sq.  ft..  2  story  wood  frame, 

most  recent  use — residence,  intermittently 

used  during  selected  periods. 

Utah 
Bldg.  101 

Tooele  Army  Depot  North  Area 
2  miles  south  of  Tooele  on  State  Hwy  36 
Tooele.  Co:  Tooele  UT  84074-5008 
Landholding  Agency:  Army 
Property  Number  219120305 
Status:  Underutilized 

Comment:  1.698  sq.  ft..  1  story,  most  recent 
use — admin,  and  supply 

Unsuitable  Properties.  Buildings  (by  State) 

Tennessee 

U.S.  Army  Reserve  Center 

920  Cherokee  Avenue 

Nashville,  Co:  Davidson  TN  37027- 

Landholding  Agency:  GSA 

Property  Number  549120066 

Status:  Excess 

Reason:  Other 

Comment:  extensive  deterioration 

GSA  Number  4-D-TN-e30 

Properties  To  Be  Excessed,  Buildings  (by 
State) ' 

California 

Bldg.  270 

Los  Alamitos  Armed  Forces  Reserve  Center 

Main  entrance  on  Lexington  Dr. 

Los  Alamitos.  Co:  Orange  CA  90720-5001 

Landholding  Agency:  Army 

Property  Number  219120324 

Status:  Unutilized 

Comment:  90  sq.  ft.,  concrete/aluminum,  off- 
site  use  only,  most  recent  use — aircraft 
steam  cleaning  bldg. 

South  Carolina 

Bldg.  #1  U.S.  Coast  Guard 

Folly  Island  Loran  Station 

Folly  Island.  Co:  Charieston  SC  29401- 

Landholding  Agency:  DOT 

Property  Number  879120096 

Status:  Unutilized 

Comment:  2,340  sq.  ft.,  one  story  concrete 

block:  most  recent  use — communications 

station. 

Bldg.  «2  U.S.  Coast  Guard 

Folly  Island  Loran  Station 

Folly  Island.  Co:  Charleston  SC  29401- 

Landholding  Agency:  DOT 

Property  Number:  879120097 

Status:  Unutilized 

Comment:  2,050  sq.  ft.,  one  story  concrete 

block:  most  recent  use — communications 

station. 


Land  (by  State) 

Michigan 

U.S.  Coast  Guard— Air  Station 
Traverse  City,  Co:  Grand  Traverse  MI  49684- 
Landholding  Agency:  DOT 
Property  Number  879120099 
Status:  Underutilized 

Comment  21.7  acres,  most  recent  use — Helo 
landings. 

South  Carolina 

Land— U.S.  Coast  Guard 
Folly  Island  Loran  Station 
Folly  Island.  Co:  Charleston  SC  29401- 
Landholding  Agency:  E)OT 
Property  Number:  879120098 
Status:  Unutilized 

Coment:  55  acres  (88  acres  submerged]  tidal 
marshland,  potential  utilities. 

(FR  Doc.  91-18736  Filed  8-8-91:  8:45  am] 

MLUNQ  CODE  4210-3«-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-01(M)1-432(M>1] 

Meeting  of  the  Elko  District  Grazing 
Advisory  Board 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Elko  District  Grazing  Advisory 
Board  Meeting. 

summary:  a  meeting  of  the  Elko  District 
Grazing  Advisory  Board  will  be  held  on 
September  11. 1991.  The  meeting  will 
begin  at  9  a.m.  in  the  conference  room  of 
the  Bureau  of  Land  Management  Office 
at  3900  E.  Idaho  St.  Elko.  Nevada  89801. 
The  Board  will  review: 

1.  Range  improvement  projects  for 
Fiscal  Year  1991  and  1992. 

2.  Proposed  allotment  Management 
Plans,  and 

3.  Allotment  evaluations  and 
proposed  grazing  agreements  and 
decisions,  as  well  as  other  matters  that 
may  come  before  the  Board. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  11  a.m. 
and  11:30  p.m.  or  file  written  statements 
for  the  Board's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  die  District  Manager,  3900  E. 
Idaho  St.,  Elko,  NV  89801  by  September 
4.1991. 

Dated:  August  2, 1991. 
Rodney  Harris. 
District  Manager. 
[FR  Doc.  91-18961  Filed  8-8-91;  8:45  am] 

WUJNO  COOC  4310-MC-ll 


[CO-070-01-4320-12-241A] 

Grand  Junction  District  Grazing 
Advisory  Board;  Meeting 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

action:  Notice  of  meeting  of  Grand 
Junction  District  Advisory  Board. 

summary:  Notice  is  hereby  given  that  a 
meeting  of  the  Grand  Junction  District 
Grazing  Advisory  Board  will  be  held  on 
Thursday,  September  12, 1991.  The 
meeting  will  convene  in  the  conference 
room  at  the  Bureau  of  Land 
Management  Glenwood  Springs 
Resource  Area  Office,  50629.  Highway  6 
&  24,  Glenwood  Springs,  Colorado  at  9 
a.m. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include:  (1) 
Introductions;  (2)  minutes  of  the 
previous  meeting;  (3)  Colorado  Range 
Update;  (4)  'The  New  Range  Wars;"  (5) 
The  Eagle  County  Sludge  Disposal;  (6) 
Equipment  costs;  (7)  Range  Betterment 
Fund  project  proposals;  (8)  Public 
presentations;  (9)  Advisory  Board 
project  status  and  proposals;  and  (10) 
schedule  for  next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  1:30 
p.m.  and  2  p.m.  or  file  written  statements 
for  the  Board's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management,  764  Horizon  Drive, 
Grand  Junction,  Colorado  81506  by 
September  11, 1991.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager, 
Minutes  of  the  district  office  will  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  after  thirty  (30)  days  following 
the  meeting. 

Further  information  on  the  meeting 
may  be  obtained  at  the  above  address, 
or  by  calling  (303)  243-6552. 

Bruce  Conrad, 

District  Manager. 

(FR  Doc.  91-18918  Filed  8-8-91:  8:45  am] 

BILUNO  COOC  4310-M-M 

[UT-942-00-4212-13;  U-65689] 

Issuance  of  Land  Exchange 
Conveyance  Document;  Utah 

agency:  Bureau  of  Land  Management, 
Interior. 


action:  Exchange  of  public  i 

lands. 

summary:  This  action  inforr 
of  the  conveyance  of  1,119S 
public  land  out  of  Federal  oi 
This  action  will  also  open  1, 
of  reconveyed  lands  to  surfs 
mining,  and  mineral  leasing. 

FOR  FURTHER  INFORMATIOM  ( 

Michael  Barnes,  ELM  Utah  i 
P.O.  Box  45155,  Salt  Lake  Ci 
84145-0155,  S01-53»-«119. 

SUPPLEMENTARY  INFORMATK 

1.  The  United  States  hm  i 
exchange  conveyance  docui 
Stanley  R.  and  Steven  G.  So 
following  described  lands  p 
section  206  of  the  Act  of  Oc 
1976,  90  Stat  2756: 43  U.S.C 

Salt  Uke  Meridian.  Utah 

T.  8  S.  R.  3  W. 
Sec.  1,  lots  2.  3. 4,  SWViNW». 
Sea  11,  EMtEVi: 
Sec.  12.  WHWVi,  SE%9Wy4 
Sec.  13,  NWVfcNE%,  SWNV9 
Sec.l4.NEV4NE%: 
Sec.  23,  Lot  a,  9.  and  10: 
Sec.  24,  WViSW^fc 
Sec.  £Sl  SEV^SEM.  NE%SW^ 
Contatfling  llt9.£S  acres. 

2.  In  exchange  for  these  I 
United  States  acquired  the  < 
following  described  lands. 

Salt  Lake  Meri^an.  Vtab 

T.  8  S.,  R  2  W., 

Sec.  31.  Lots  3  and  4. 
T.  0  S.,  R.  2  W., 

Sec.  6.  Lots  1. 2, 3, 4.  &,  aad  S 
SEV^SWV^. 
T.aS,R.3W^ 

Sec.  28,  SWV^SE^,  E%SE% 

Sec36.S'A.NWW. 

Containing  1,099.53  acrea. 

3.  At  7:45  a.m.,  on  Septen 
the  lands  described  in  para 
be  open  to  the  operation  of 
land  laws  generally,  subjec 
existing  rights,  the  provisio 
withdrawals,  and  the  requi 
applicable  law.  All  v^id  a] 
received  at  or  prior  to  7:45 
date  stated  above,  will  be  ( 
simultaneously  filed  at  thai 
received  thereafter  will  be 
the  order  of  filing. 

4.  The  purpose  of  this  exi 
to  acquire  non-federal  lami 
high  public  access,  wildlife 
values. 

Ted  D.  Stephenson, 

Chief.  Broach  of  Loads  oadMi 

Operations. 

[FR  Doc.  91-18948  FSed  8^8^ 

WLUNO  COOC  43tO-OQ-M 
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[CO-070-01-4320-12-241A] 

Grand  Junction  District  Grazing 
Advisory  Board;  Meeting 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

action:  Notice  of  meeting  of  Grand 
Junction  District  Advisory  Board. 

summary:  Notice  is  hereby  given  that  a 
meeting  of  the  Grand  Junction  District 
Grazing  Advisory  Board  will  be  held  on 
Thursday,  September  12, 1991.  The 
meeting  will  convene  in  the  conference 
room  at  the  Bureau  of  Land 
Management  Glenwood  Springs 
Resource  Area  Office,  50629,  Highway  6 
&  24,  Glenwood  Springs,  Colorado  at  9 
a.m. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include:  (1) 
Introductions;  (2)  minutes  of  the 
previous  meeting;  (3)  Colorado  Range 
Update;  (4)  'The  New  Range  Wars;"  (5) 
The  Eagle  County  Sludge  Disposal;  (6) 
Equipment  costs;  (7)  Range  Betterment 
Fund  project  proposals;  (8)  Public 
presentations;  (9)  Advisory  Board 
project  status  and  proposals;  and  (10) 
schedule  for  next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  1:30 
p.m.  and  2  p.m.  or  file  written  statements 
for  the  Board's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management,  764  Horizon  Drive, 
Grand  Junction,  Colorado  81506  by 
September  11, 1991.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 
Minutes  of  the  district  office  will  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  after  thirty  (30)  days  following 
the  meeting. 

Further  information  on  the  meeting 
may  be  obtained  at  the  above  address, 
or  by  calling  (303)  243-6552. 

Bruce  Conrad, 

District  Manager. 

(FR  Doc.  91-18918  Filed  8-8-91:  8:45  am] 

KLUNQ  CODE  4310-M-M 

[UT-942-00-4212-13;  U-e5689] 

Issuance  of  Land  Exchange 
Conveyance  Document;  Utah 

agency:  Bureau  of  Land  Management, 
Interior. 


action:  Exchange  of  public  and  private 
lands. 

summary:  This  action  informs  the  public 
of  the  conveyance  of  1,119.58  acres  of 
public  land  out  of  Federal  ownership. 
This  action  will  also  open  1,090.53  acres 
of  reconveyed  lands  to  suiiace  entry, 
mining,  and  mineral  leasing. 

roil  furthcr  mtormatioii  oontact: 

Michael  Barnes,  BLM  Utah  SUte  Office, 
P.O.  Box  45155,  Salt  Lake  City,  Utah 
84145-0155, 8(n-539-«119. 

supplementary  INFORMA'HON: 

1.  The  United  States  has  i»s»ed  an 
exchange  conveyance  document  to 
Stanley  R.  and  Steven  G.  Smith,  for  the 
following  described  lands  pursuant  to 
section  206  of  tlie  Act  of  October  ZL 
1976,  90  StaL  2756: 43  U.S.C.  17ia 

Salt  Lake  Meridian.  Utah 

T.  8  S.  R.  3  W. 
Seel,  lots  2.  3, 4.  SW«iNW>4.  WViSWV*: 
Sec.  11,  EMtEM: 

Sec.  12,  VfVtVfVt.  SE%SWV4,  SWy4SEy4; 
Sec.  13,  NWWNE%,  N^iNVTH; 
Sec.l4.NEV4NE%: 
Sec.  23,  Lot  a,  B,  and  10: 
Sec.  24.  WHSW<4; 

Sec.  £5.  SEV^SE'i^.  tME%SWV«,SEi4NV<n4. 
Contaimng  111B.5S  acres. 

2.  In  exchange  for  these  lands,  the 
United  States  acquired  the  surface  of  the 
following  described  lands. 

Salt  Lcka  MerkBan.  Utah 

T.  8  S.,  R.  2  W., 

Sec.  31,  Lots  3  and  4. 
T.9S.,R.2W., 

Sec.  8.  Lots  1 2,3, 4. 5.  and  S^WEM,  SE^ 
SEViSWM. 
T.eS,R.3W.. 

Sec  28.  SWV^SE^,  E>4SEViSW^ 

Sec36.S>A.NWM. 

Containing  1,098.53  acres. 

3.  At  7:45  a.m.,  on  September  9, 1991, 
ttie  lands  described  in  paragraph  2  will 
be  open  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  7:45  a.m.,  on  the 
date  stated  above,  will  be  considered  as 
simultaneously  filed  at  that  time.  Hose 
received  thereafter  will  be  considered  in 
the  order  of  filing. 

4.  The  purpose  of  this  exchange  was 
to  acquire  non-federal  lands  which  have 
high  public  access,  wildlife,  and  grazing 
values. 

Ted  D.  Stephenson, 

Chief.  Broach  of  Loads  aad  MiiteraiM 

Operations. 

[FR  Doc.  01-18948  Hied  8-8^1:  MS  am) 

WLUNO  COOe  43M-00-M 


[WY-0S<M212-14;  W-«1SS31 

Reiffty  Acflon;  Competitive  IMe; 
Wyoming 

agency:  Bareaa  of  Land  MaBageiMiU, 
Interior. 

action:  Notioe  of  realty  action, 
competitive  sale  of  public  lands  in 
Sheridan  County. 

summary:  The  following  puUic  sarface 

estate  has  been  determined  to  be 
suitable  for  disposal  by  competitive  sale 
under  section  203  of  the  Federal  L.and 
Policy  and  Management  Act  (FLPMA)  of 
1976,  (90  Stat.  2750;  43  U.S.C  1713).  The 
Bureau  of  Land  Management  (BLM)  i* 
required  to  receive  fair  market  value  {or 
the  land  sold  and  any  bid  for  less  than 
fair  market  value  wiU  be  rejected.  The 
BLM  may  accept  or  reject  any  and  all 
offers,  or  withdraw  any  land  or  interest 
on  the  land  for  sale  if  the  sale  would  not 
be  consistent  with  FLPMA  or  other 
applicable  law. 

Sixth  PriBci^  MaiidiM 

T.  55  N..  R.  77  W., 

Seotioi  34.  Lot  17 

The  above  land  aggregates  42.67  acres  in 
Sheridan  County.  Wyoffiii\g.  Appraised 
Value:  $3.0(X).00. 

ron  wrthsr  mtormatmn  contact: 

David  Pomerinke,  Area  Manager. 
Buffalo  Resource  Area.  189  North  Cedar, 
Buffalo,  Wyoming  62634.  (307)  684-^5586. 

SUPPLEMENTARY  INFORMATIOM:  This  sale 
is  consistent  with  Bureau  of  Land 
Management  policies  and  the  Buffak) 
Resource  Area  Management  Pian.  The 
purpose  of  this  sale  is  to  dispose  of  a 
small  isolated  tract  of  public  land. 

The  parcel  will  be  offered  to  the 
general  public  under  the  competitive 
sale  procedures.  Legal  access  to  the 
parcel  exists  via  Porwder  River  Cooaty 
Road  No.  269. 

The  publicatioa  of  this  notice 
segregates  the  pubUc  land  described 
above  from  entry  under  the  public  land 
laws  including  the  zainiog  laws.  Any 
subsequent  application  shall  not  be 
accepted,  shall  not  be  considered  as 
filed,  and  shall  be  returned  to  the 
applicant  if  the  notice  segnegates  the 
land  from  the  use  applied  for  in  the 
application.  The  segregative  efied  by 
this  notice  will  terminate  upon  issuance 
of  a  conveyance  dociunent.  270  days,  or 
when  a  canoellation  notice  is  published, 
whichever  comes  first 

Sale  Procedures  include  the  following 
conditions: 

(1)  The  sale  will  be  conducted  by 
competitive  procedures.  The  parcel  wifl 
be  offered  by  seaied  bid  process  to  die 
general  public. 


t2)  AU  bidders  must  be  U.S.  citiiens, 
18  years  of  age  or  older,  corporation 
authorized  to  own  real  estate  in  the 
State  of  Wyoming,  a  State,  State 
instrumentality  or  political  subdrv'isfon 
authorized  to  hold  property,  or  an  entity 
legally  capable  of  conveying  and 
holding  land  or  interests  in  Wyeniing. 

(3)  Sealed  bidding  is  the  only 
acceptable  method  of  bidding.  All  bids 
must  be  received  in  the  Buffalo  Resource 
Area  Of&ce  by  4  p jn.  on  October  23. 
1991,  at  which  time  the  sealed  bid 
envelopes  will  be  opened  and  the  high 
bid  announced  Bid  envelopes  must  be 
marked  on  the  left  front  comer  with  the 
parcel  number  (W-ai563)  and  the  sale 
date.  The  high  bidder  will  be  ootifted  in 
writing  within  30  days  Whether  or  not 
the  BLM  will  accept  d»e  bid. 

(4)  Each  sealed  bid  shall  tie 
accompanied  by  a  certified  check,  postal 
money  order.  t>ank  draft  or  castusrs 
check  made  payable  to.the  Departownl 
of  Interior,  BLM.  for  not  less  than  10 
percent  of  the  amount  bid. 

(5)  Failure  to  pay  the  remainder  of  the 
bill  bid  price  within  180  days  of  the  sak 
will  disqualify  the  apparent  high  bidder 
and  the  deposit  shall  be  forfeited  aad 
disposed  of  as  other  receipts  of  the  sale. 
If  the  apparent  bi^  tiidder  is 
disquahfied,  the  next  highest  qualified 
bid  will  be  kooored  or  the  land  ««d  be 
reoffered  under  otMnpetitive  procedures. 
If  two  (2)  or  more  envekjpes  containi:;g 
valid  bids  of  the  same  aiBOHDt  are 
received,  supplemental  seaied  bidding 
will  be  used  to  determine  the  high  bid. 
Additional  sealed  bids  will  be  sutimitted 
to  resolve  all  ties. 

(6)  If  the  parcel  fails  to  sell,  it  will  be 
reoffered  for  sale  under  competitive 
procedures.  For  reoffered  land,  bids 
must  be  received  in  the  Buffalo  Resource 
Area  Office  by  4:30  p.m.  on  fte  fourth 
(4th)  Wednesday  of  each  month 
begining  November  27,  W91.  Reoffered 
land  will  remain  available  for  sale  uotil 
sold  or  until  the  sale  action  is  cancelled 
or  terminated.  Reappraisals  of  (he 
parcels  will  be  made  periodically  to 
reflect  the  current  market  value.  H  the 
value  of  the  parcel  changes,  it  wiU  be 
pubhshed  and  the  land  will  remain  open 
for  competitive  bidding  according  to  the 
procedures  and  conditions  of  this  notice. 

Patent  Tenns  and  CoadMens 

1.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals.  A  more  detailed  description  oi 
this  reservation,  which  wiB  be 
incorporated  in  the  paten)  docwnent  is 
availatjte  for  review  at  this  office. 

2.  A  right-ol-way  is  feserved  for 
ditches  and  canals  conducted  1^  the 
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authority  of  the  United  States  under  the 
authority  of  the  Act  of  August  30, 1890 
(26  Stat.  291:  43  U.S.C.  945). 

3.  The  patent  will  be  subject  to  all 
valid  existing  rights  including  telephone 
rights-of-way,  W-90182,  and  the  Powder 
River  County  Road  No.  269. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  issuance  of  this  notice 
in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
Bureau  of  Land  Management,  District 
Manager,  Casper,  1701  East  "E"  Street. 
Casper,  Wyoming  82601.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  proposed  realty 
action  will  become  final. 

Dated:  August  2, 1991. 
James  W.  Moaroe, 
District  Manager. 
[FR  Doc.  91-18919  Filed  8-8-91;  8:45  am] " 

ULLING  COOE  4310-22-m 

I UT-020-00-421 2-08;  U-65692] 

Pony  Express  Resource  Management 
Plan  Proposed  Planning  Amendment; 
Availability 

agency:  Bureau  of  Land  Management 
(BLM),  Inferior. 

action:  Notice  of  availability  of  the 
proposed  planning  amendment  for  the 
Pony  Express  Resource  Management 
Plan  (RMP)  to  permit  disposal  of  land  in 
Tooele  County,  Utah. 

SUMMARY:  This  notice  of  availability  is 
to  advise  the  public  that  the  proposed 
planning  amendments  is  available  for 
public  review.  The  RMP  lands  decision 
number  one  (1)  did  not  provide  for  any 
disposal  of  land  in  the  Callao  area.  The 
proposed  amendment  will  allow  for  the 
disposal  of  70  acres  near  Callao,  Utah. 
These  lands  are  described  as  follows: 

Salt  Lake  Meridian,  Utah 

T.  10  S..  R.  17  W., 
Sec.  26.  SWy4SEy4: 

Sec.  35.  Ny2NWy4NEV4.  NV<.SViNWV4; 
containing  70  acres. 

A  30-day  protest  period  for  the 
planning  amendment  will  commence 
with  publication  of  this  notice  of 
availability. 

FOR  FURTHER  INFORMATION  CONTACT! 

Howard  Hedrick,  Pony  Express 
Resource  Area  Manager,  2370  South 
2300  West,  Salt  Lake  City.  Utah  84119. 
(801)  977^300. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  announced  pursuant  to  section 
202(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR 
part  1610.  The  proposed  planning 


amendment  is  subject  to  protest  from 
any  adversely  affected  party  who 
participated  in  the  planning  process. 
Protest  must  be  made  in  accordance 
with  the  provisions  of  43  CFR  1610.5-2. 
Protest  must  be  received  by  the  Director 
(WO-760)  of  the  BLM.  18th  and  C  Street 
NW..  Washington,  DC  20240,  within  30 
days  after  the  date  of  publication  of  this 
notice  of  availability  for  the  proposed 
planning  amendment 

Dated:  August  2, 1991. 
James  M.  Parker, 

State  Director. 

[FR  Doc.  91-18949  Filed  8-8-91:  8:45  am] 

BILUNO  COOE  4310-OO-II 


(NV-930-91-4212-22] 

Filing  Of  Plat  of  Survey;  Nevada 

July  29. 1991. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
latest  filing  of  Plat  of  Survey  in  Nevada. 
EFFECTIVE  DATE:  Filing  was  effective  at 
10  a.m.  on  July  23, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  S.'Parrish,  Chief,  Branch  of 
Cadastral  Survey.  Bureau  of  Land 
Management  (BLM).  Nevada  State 
Office.  850  Harvard  Way,  P.O.  Box 
12000,  Reno.  Nevada  89520.  702-785- 
6541. 

SUPPLEMENTARY  INFORMATION:  The  Plat 
of  Survey  of  land  described  below  was 
officially  filed  at  the  Nevada  State 
Office.  Reno.  Nevada  on  July  23, 1991. 

Mount  Diablo  Meridian.  Nevada 

T.  46  N..  R.  53  E.— Dependent  Resurvey  and 
Survey. 

The  survey  plat  for  T.  46  N..  R.  53  E.. 
was  accepted  July  15, 1991.  The  survey 
was  executed  to  meet  certain 
administrative  needs  of  the  U.S.  Forest 
Service. 

The  above  listed  survey  is  now  the 
basic  record  for  describing  the  lands  for 
all  authorized  purposes.  The  survey  will 
be  placed  in  the  open  files  in  the  BLM 
Nevada  State  Office  and  will  be 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  survey  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fee. 
Roliert  Steele. 

Deputy  State  Director,  Operations. 
[FR  Doc.  91-18927  Filed  8-e-91:  8:45  am] 

BILLING  COOE  4310-HC-M 


[OR-942-00-4730-12;  GP1-3071 

Filing  Of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office.  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  4  S..  R.  7  W..  accepted  July  19. 1991  (Sheets 

1&2) 
T.  5  S.,  R.  7  W.,  accepted  July  19, 1991 
T.  16  S.,  R.  3  E..  accepted  July  19. 1991 
T.  22  S..  R.  10  E.,  accepted  July  23, 1991 
T.  23  S..  R.  10  E.,  accepted  July  23, 1991 
T.  18  S.,  R.  17  E.,  accepted  July  25, 1991 

(Sheets  1  through  3) 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1300  NE  44th 
Avenue,  Portland,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  informaton  only.  Copies  of  the 
plat(s)  may  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  who  wishes  to  protest  against  a 
survey  must  file  with  the  State  Director, 
Bureau  of  Land  Management,  Portland, 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  1300  NE 
44th  Avenue.  P.O.  Box  2965.  Portland, 
Oregon  97208. 

Dated:  August  1, 1991. 
Rol>ert  E.  MoUohan. 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  91-18920  Filed  8-8-91;  8:45  am) 

BILUNG  COOE  4310-33-M 


National  Park  Service 

National  Register  of  Historic 
Notification  of  Pending  Nomi 

Nominations  for  the  foUowii 
properties  being  considered  fo 
the  National  Register  were  rec 
the  National  Park  Service  befc 
1991.  Pursuant  to  S  60.13  of  36 
60  written  comments  concemi 
significance  of  these  propertie 
the  National  Register  criteria  I 
evaluation  may  be  forwarded 
National  Register.  National  Pa 
Service.  P.O.  Box  37127,  Wash 
20013-7127.  Written  comment! 
be  submitted  by  August  26, 19 
Carol  D.  ShulL 
Chiefof  Registration,  National  Re, 

GEORGIA 

Oglethorpe  County 

Watson  Mill  Covered  Bridge  and 
Historic  District,  Along  S.  Fork 
Watson  Mill  State  Park,  Comer 
91001147   11 

MISSOURI  ' ' 
Jackson  County 

Attacks  School  (18th  and  Vine  Ai 
Kansas  City  MPS),  1815  Woodl 
Kansas  City,  91001150  . 

Paseo  YMCA  (18th  and  Vine  Aret 
City  MPS),  Kansas  City,  910011 

montanaJ  ! 

Ravalli  County 

First  Baptist  Church  (Stevensvilh 
Church,  Stevensville,  91000737 

NEW  YORK 
Niagara  County 

Van  Horn  Mansion,  2165  Lockpoi 
Rd.,  Newfane  vicinity,  9100114! 

Suffolk  County 

Caroline  Church  and  Cemetery, ) 
and  Bates  Rds.,  Brookhaven,  91 

PENNSYLVANIA 
Allegheny  County 

Highland  Building,  121  S.  Highlai 
Pittsburgh.  91001123 

Berks  County 

Dale  Furnace  and  Forge  Historic 
(Iron  and  Steel  Resources  in  P 
MPS).  Forgedale  Rd.  NW  of  Ba 
Washington  Township.  Bally  v 
91001134 

Mary  Ann  Furnace  Historic  Dist 
Steel  Resources  in  Pennsylvan 
Centennial  Rd.  SE  of  Longswai 
Longswamp  Township,  Longsv 
vicinity,  91001141 

Robesonia  Furnace  Historic  Dist 
and  Steel  Resources  in  Pennsy 
MPS),  Furnace,  S.  Church  and 
and  Mountain  and  E.  Meadow 
Robesonia.  91001128 
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[OR-942-00-4730-12;  GP1-307) 

Filing  Of  Plats  of  Survey:  Oregon/ 
Washington 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  4  S..  R.  7  W..  accepted  July  19. 1991  (Sheets 

1&2) 
T.  5  S.,  R.  7  W.,  accepted  July  19, 1991 
T.  16  S.,  R.  3  E..  accepted  July  19. 1991 
T.  22  S.,  R.  10  E.,  accepted  July  23. 1991 
T.  23  S..  R.  10  E.,  accepted  July  23. 1991 
T.  16  S..  R.  17  E.,  accepted  July  25. 1991 

(Sheets  1  through  3) 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  prote8t(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1300  NE  44th 
Avenue,  Portland,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  informaton  only.  Copies  of  the 
plat(s)  may  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  who  wishes  to  protest  against  a 
survey  must  file  with  the  State  Director. 
Bureau  of  Land  Management,  Portland. 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT 

Bureau  of  Land  Management,  1300  NE 
44th  Avenue.  P.O.  Box  2965.  Portland. 
Oregon  97208. 

Dated:  August  1, 1991. 
Rol>ert  E.  MoUohan. 

Chief.  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  91-18920  Filed  8-8-91;  8:45  am) 

nUJNG  CODE  4310-33-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  ^k>minations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  July  27, 
1991.  Pursuant  to  S  60.13  of  36  CFR  part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park 
Service.  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  August  26, 1991. 
Carol  D.  Shull, 
Chiefof  Registration,  National  Register. 

GEORGIA 

Oglethorpe  County 

Watson  Mill  Covered  Bridge  and  Mill 
Historic  District,  Along  S.  Fork  Broad  R., 
Watson  Mill  State  Park,  Comer  vicinity. 
91001147 

MISSOURI 
Jackson  County 

Attucks  School  (18th  and  Vine  Area  of 
Kansas  City  MPS).  1815  Woodland  Ave.. 
Kansas  City,  91001150  . 

Paseo  YMCA  (18th  and  Vine  Area  of  Kansas 
City  MPS),  Kansas  City,  91001151 

MONTANA 
Ravalli  County 

First  Baptist  Church  (Stevensville  MPS).  402 
Church,  Stevensville,  91000737 

NEW  YORK 
Niagara  County 

Van  Horn  Mansion,  2165  Lockport — Olcott 
Rd..  Newfane  vicinity.  91001149 

Suffolk  County 

Caroline  Church  and  Cemetery,  Jet.  of  Dyke 
and  Bates  Rds.,  Brookhaven.  91001148 

PENNSYLVANIA 
Allegheny  County 

Highland  Building.  121  S.  Highland  Mall, 
Pittsburgh.  91001123 

Berks  County 

Dale  Furnace  and  Forge  Historic  District 
(Iron  and  Steel  Resources  in  Pennsylvania 
MPS).  Forgedale  Rd.  NW  of  Bally, 
Washington  Township.  Bally  vicinity. 
91001134 

Mary  Ann  Furnace  Historic  District  (Iron  and 
Steel  Resources  in  Pennsylvania  MPS), 
Centennial  Rd.  SE  of  Longswamp. 
Longswamp  Township,  Longswamp 
vicinity,  91001141 

Robesonia  Furnace  Historic  District  (Iron 
and  Steel  Resources  in  Pennsylvania 
MPS).  Furnace,  S.  Church  and  Freeman  Sts. 
and  Mountain  and  E.  Meadow  Aves.. 
Robesonia.  91001128 


Blair  County 

Allegheny  Furnace  (Iron  and  Steel  Resources 
in  Pennsylvania  MPS).  3400  Crescent  Rd.. 
Altoona.  91001131 

Etna  Furnace  (Boundary  Increase  and 
Decrease)  (Iron  and  Steel  Resources  in 
Pennsylvania  MPS).  Roughly,  area  S  and  E 
of  Frankstown  Br.  Juniata  R.  bend  at  Mt. 
Etna,  Catherine  Township,  Mt.  Etna. 
91001145 

Bucks  County 

Summers.  Lewis,  Farm,  60  Headquarters  Rd., 
Tinicum  Township.  Ottsville,  91001124 

Cambria  County 

Eliza  Furnace  (Iron  and  Steel  Resources  in 
Pennsylvania  MPS),  Lower  Main  St.. 
Buffmgton  and  Blacklick  Townships. 
Vintonville,  91001138 

Chester  County 

Isabella  Furnace  (Iron  and  Steel  Resources  in 

Pennsylvania  MPS),  Bollinger  Dr.  just  N  of 

Creek  Rd.,  Nantmeal  Township. 

Brandywine  Manor  vicinity.  91001135 
Middle  Pickering  Rural  Historic  District, 

Pikeland.  Yellow  Springs,  Merlin,  Church 

and  Pickering  Rds.,  Phoenixville.  E. 

Pikeland  and  W.  Pikeland  Townships, 

Phoenixville  vicinity,  91001125 

Clarion  County 

Buchanan  Furnace  (Iron  and  Steel  Resources 
in  Pennsylvania  MPS).  Off  PA  378  at 
Clarion  R..  Licking  Township,  Callensburg 
vicinity,  91001129 

Clinton  County 

Farrandsville  Iron  Furnace  (Iron  and  Steel 
Resources  in  Pennsylvania  MPS).  Jet.  of 
Graham  and  Old  Carrier  Rds.,  Colebrook 
Township.  Farrandsville.  91001137 

Fayette  Cotinty 

Alliance  Furnace  (Iron  and  Steel  Resources 
in  Pennsylvania  MPS).  Off  T  568  at  Jacob's 
Cr..  Perry  Township,  Perryopolis  vicinity, 
91001130 

Mount  Vernon  Furnace  (Iron  and  Steel 
Resources  in  Pennsylvania  MPS).  Entsey 
Rd.  E  of  PA  982,  Bullskin  Township. 
Scottdale  vicinity.  91001127 

Wharton  Furnace  (Iron  and  Steel  Resources 
in  Pennsylvania  MPS).  Wharton  Furnace- 
Hull  Rd.  S  of  US  40,  Wharton  Township, 
Hopwood  vicinity,  91001143 

Franklin  County 

Carrick  Furnace  (Iron  and  Steel  Resources  in 
Pennsylvania  MPS).  PA  75  N  of  Metal. 
Metal  Township,  Metal  vicinity,  91001133 

Franklin  Furnace  Historic  District  (Iron  and 
Steel  Resources  in  Pennsylvania  MPS), 
Roughly  bounded  by  Circle  Dr.  and  Cinder 
St..  St  Thomas  Township.  Edenville 
vicinity.  91001136 

Lackawanna  County 

Lackawanna  Iron  and  Coal  Company 
Furnace  (Iron  and  Steel  Resources  in 
Pennsylvania  MPS),  159  Cedar  Ave., 
Scranton,  91001128 


Lancaster  County 

Davies.  Edward,  House,  S  side  of  PA  23.  W  of 
Water  St.,  Caernarvon  Towiuhip. 
Churchtown,  91001122 

Mount  Hope  Estate  (Boundary  Increase) 
(Iron  and  Steel  Resources  in  Pennsylvania 
MPS).  Roughly,  along  Shearer's  Cr.  E  of 
Mansion  House  Rd.  and  N  of  PA  Tpk.,  Penn 
and  Rapho  Townships,  Mount  Hope. 
91001146 

Schuylkin  County 

Swatara  Furnace  (Iron  and  Steel  Resources 
in  Pennsylvania  MPS).  Old  Forge  Rd.  E  of 
Lebanon  Reservoir.  Pine  Grove  Township. 
Suedberg  vicinity,  91001140 

Venango  County 

Rockland  Furnace  (Iron  and  Steel  Resources 
in  Pennsylvania  MPS).  On  Shull  Run  N  of 
the  Alle^eny  R..  NW  of  Emlenton. 
Emlenton  vicinity,  91001139 

Westmoreland  County 

Ross  Furnace  (Iron  and  Steel  Resources  in 
Pennsylvania  MPS),  SW  of  Tubmill 
Reservoir  off  PA  711,  Fairfield  Township, 
West  Fairfield  vicinity,  91001142 

York  County 

Codorus  Forge  and  Furnace  Historic  District 
(Iron  and  Steel  Resources  in  Pennsylvania 
MPS),  Jet.  of  River  Farm  and  Furnace  Rds^ 
Hellam  Township.  Saginaw  vicinity. 
91001132 

(FR  Doc.  91-18997  Filed  8-8-91;  8:45  am] 

MUJNO  COOC  4110-70-M 


Bureau  of  Reclamation 
Ail-American  Canal  Lining  Project, 
Imperial  County,  CA 

AOENCY:  Bureau  of  Reclamation, 
Interior. 

ACTNNi:  Notice  of  public  hearing  for  the 
draft  environmental  impact  statement/ 
draft  environmental  impact  report 
(DEIS/DEIR):  INT  DES-^-ia 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  88  amended,  and  section 
21002  of  the  California  Environmental 
Quality  Act,  Reclamation  and  the 
Imperial  Irrigation  District  have  issued  a 
joint  DEIS/DEIR  on  a  proposed  project 
to  line  a  section  of  the  Ail-American 
Canal  between  Pilot  Knob  and  Drop  4. 
The  document  evaluates  alternatives  to 
line  the  All-American  Canal  to  conserve 
water.  Public  hearings  on  the  DEIS/ 
DEIR  have  been  scheduled  to  solicit 
public  comment  on  the  contents  of  the 
environmental  document. 

DATES:  The  hearings  will  be  held  at  the 
times,  locations,  and  addresses  listed 
below: 

•  Wednesday,  September  11, 1991. 
6:30  pjn.,  U.S.  Bureau  of  Reclamation. 
Yuma  Projects  Office  Auditorium.  7301 
Calle  Agua  Salada,  Yuma,  Arizona. 
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•  Thursday,  September  12, 1991, 1 
p.m..  Imperial  Irrigation  District 
Auditorium,  1284  Main  Street,  El  Centro 
California. 

addresses:  Single  copies  of  the  DEIR/ 
DEIS  may  be  obtained  on  request  to  the 
Regional  Director  at  the  address  below: 

•  Regional  Director  (Attention:  LC- 
150 

•  Bureau  of  Reclamation,  Lower 
Colorado  Region,  P.O.  Box  61470, 
Boulder  City,  NV  89006-1470,  telephone 
(702)  293-8510. 

Copies  of  the  DEIS/DEIR  are 
available  for  public  inspection  and 
review  at  the  following  locations: 

•  Bureau  of  Reclamation.  Technical 
Liaison  Divisioa  U.S.  Department  of  the 
Interior,  1849  C  Street  hfW.,  room  7456. 
Washington,  DC  20240,  telephone:  (202) 
208-4662. 

•  Bureau  of  Reclamation.  Denver 
Office  Library,  Building  67.  Denver 
Federal  Center.  6th  and  Kipling.  Denver, 
CO  80225,  telephone:  (303)  236-6963. 

•  Bureau  of  Reclamation,  Yuma 
Projects  Office,  7301  Calle  Agua  Salada, 
Yuma.  AZ  85366,  telephone:  (602)  343- 
6100. 

•  Imperial  Irrigation  District.  333  East 
Barioni  Boulevard.  Imperial,  CA  92251. 

Metrpolifan  Water  District  of 
Southern  California.  1111  Sunset 
Boulevard,  Los  Angeles,  CA  90012. 

•  Coachella  Valley  Water  District, 
Comer  of  Highway  111  and  Avenue  52. 
Coachella.  CA  g223a 

Public  Libraries 

Located  in  El  Centro.  Imperial 
Coachella,  San  Diego,  Brawley, 
Holtville,  Calexico,  and  Los  Angeles 
(Main  Library),  California;  and  Yuma, 
Arizona. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Martin  P.  Einert  Bureau  of 
Reclamation,  Lower  Colorado  Region. 
P.O.  Box  6147a  Boulder  City,  NV  89006- 
1470,  telephone:  (702)  293-8510;  Public 
Information  OfEce,  Imperial  Irrigation 
District,  P.O.  Box  937.  Imperial.  CA 
92251.  telephone:  (819)  339-0426. 
SUPPLEMENTARY  INFORMATION: 
Organizations  and  individuals  wishing 
to  present  statements  at  the  hearing 
should  contact  the  Bureau  of 
Reclamation.  Lower  Colorado  Regional 
Office,  at  the  above  address,  to 
announce  their  intention  to  participate. 
Requests  for  scheduled  presentations 
will  be  accepted  through  10  a.m.  on 
August  23, 1991. 

Oral  comments  at  the  hearing  will  be 
limited  to  5  minutes.  The  hearing  officer 
may  allow  any  speaker  to  provide 
additional  oral  comments  after  all 
persons  wishing  to  comment  have  been 
heard.  Whenever  possible,  speakers  will 


be  scheduled  according  to  the  time 
preference  mentioned  in  their  letter  or 
telephone  requests.  Speakers  not  present 
when  called  will  lose  their  privilege  in 
the  schedule  order,  and  will  be  recalled 
at  the  end  of  the  scheduled  speakers. 

Written  comments  from  those  unable 
to  attend  or  those  who  wish  to 
supplement  their  oral  presentations  at 
the  hearing  should  be  received  by 
Reclamation's  Lower  Colorado  Regional 
Office  at  the  above  address  by 
September  20, 1991. 

Dated;  )uly  30, 1991. 
Margaret  W.  SiUey, 

Assistant  Commissioner— Administration. 
[FR  Doc.  ffl-18929  Filed  8-»-m;  8:45  am) 

MLUNQ  CbOE  4310-0«-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  Na  AB-6  (Sub  No.  334X)] 

Burlington  Northern  RaUroad  Co.; 
Exemption,  Abandonment  Between 
Estelllne  and  Plainview,  TX 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq..  the  abandonment  by  the 
Burlington  Northern  Railroad  Company 
of  82.95  miles  of  rail  line  between 
Estelline  and  Plainview,  TX,  subject  to 
standard  labor  protective  conditions,  a 
historic  resources  condition,  and 
environmental  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  l)een  received,  this 
exemption  will  be  effective  on 
September  8, 1991.  Formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2) » 
and  requests  for  a  public  use  condition 
must  be  filed  by  August  19. 1991. 
Petitions  to  stay  must  be  filed  by  August 
26, 1991,  and  petitions  for 
reconsideration  must  be  filed  by 
September  3, 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-6  (Sub-Na  334X)  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423, 
and  (2)  Petitioner's  Representatives: 
Douglas  J.  Babb,  Michael  E.  Roper. 
Sarah  J.  Whitley.  Burlington  Northern 


Raihvad  Company.  3800  Continental 
Plaza,  777  Main  Street,  Fort  Worth,  TX 
76102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)-275-7245.  (TDD 
for  hearing  impaired:  {202)-275-1721).) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from  Dynamic 
Concepts.  Inc.  room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.) 

Decided:  August  2, 1991. 

By  the  Commission,  Chairman  Philbin.  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald.  Vice  Chairman 
Emmett  did  not  participate  in  the  disposition 
of  this  proceeding. 
Sidney  L  Striddand,  |r.. 
Secretary. 
(FR  Doc.  91-18976  Filed  8-8-91;  8:45  am) 

BtLUNQ  CODE  703S-01-M 


[Docket  No.  AB-55  (Sut>-Na  377X)] 

CSX  Transportation,  Inc.; 
Abandonment  Exemption  In  Thomas 
County,  GA,  and  Jefferson  County,  FL 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the  abandonment 
by  CSX  Transportation,  Inc.,  of  11.85 
miles  of  rail  line  between  milepost 
AND-703.0,  at  Metcalf,  GA,  and 
milepost  AND-714.85,  at  Monticello,  FL. 
subject  to  the  following  conditions:  (1) 
Standard  labor  protection;  (2) 
environmental;  and  (3)  limited  public 
use. 

DATES:  Provided  no  formal  expression  of 

intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  8, 1991.  Formal  expressions 
of  intent  to  file  an  offer  •  of  financial 
assistance  under  49  CFR  ll52.27{cK2) 
must  be  filed  by  August  19. 1991. 
petitions  to  stay  must  be  filed  by  August 
26. 1991  and  petitions  for 
reconsideration  must  be  filed  by 
September  3. 1991.  Requests  for  broader 
pubhc  use  conditions  must  be  filed  by 
August  18. 1991. 


'  See  Exempt  of  Rait  Abandonment — Ofiiera  of 
Finan.  Assist.  4 1.CCZd  164  (1067). 


'  See  Exempt  of  Rail  Abandonmenl — Offers  of 
Finan.  Asshl.  4  LCCZd  164  (1S67). 


ADDRESSES:  Send  pleadings  i 
Docket  No.  AB-55  (Sub-No.  c 

(1)  Office  of  the  Secretary.  C 
Branch,  Interstate  Commei 
Commission.  Washington. 

and 

(2)  Petitioner's  representativi 
M.  Rosenberger— J150.  CS: 
Transportaion  Inc.,  500  Wi 
lacksonville,  FL  32202. 

FOR  FURTHER  INFORMATION  C 
Joseph  H.  Dettmar  (202)  275- 
for  hearing  impaired  (202)  27 
SUPPLEMENTARY  INFORMATK 
Additional  information  is  co 
the  Commission's  decision.  1 
a  copy  of  the  full  decision,  vn 
or  pickup  in  person  from;  Dy 
Concepts,  Inc.,  room  2229,  In 
Commerce  Commission  Bull 
Washington,  DC  20423.  Tele] 
289-4357/4359.  (Assistance  f 
hearing  impaired  is  availabli 
TDD  service  (202)  275-1721.) 

Decided:  July  30, 1991. 

By  the  Commission,  Chairmai 
Chairman  Emmett,  Commission 
Phillips,  and  McDonald. 
Sidney  L  Strickland,  Ir., 
Secretary, 
[FR  Doc.  91-18977  Filed  8-8-91; 

BILUNO  COOE  703S-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Immigration  Nursing  Relief 
Committee;  Appointment  o 

This  is  to  announce  the  ap 
of  members  to  the  Immigrati 
Relief  Advisory  Committee, 
under  Public  Law  101-238,  Ii 
Nursing  Relief  Act  of  1989. 

The  membership  of  the  Cc 
and  the  organizations  repre: 
follows;  Lenore  Appenzellei 
League  for  Nursing;  Don  C.  1 
American  Health  Care  Assc 
Debra  R.  Bowland.  U.S.  Dep 
Labor;  Alan  H.  Channing.  A 
Hospital  Association;  Barba 
Voluntary  Hospitals  of  Ame 
Rex  J.  Ford.  U.S.  Departmen 
Pat  Ford-Roegner.  Service  E 
International  Union;  Evelyn 
American  Association  of  Cc 
Nursing;  Jack  Golodner.  De; 
Professional  Employees,  AF 
Marie  Henry,  U.S.  Departm( 
and  Human  Services;  Sara  J 
American  Organization  of  IS 
Executives;  Filipinas  Juan  L 
Philippine  Nurses  Associati 
America;  Virginia  M.  Maroi 
Commission  on  Graduates  c 
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Railroad  Company,  3800  Continental 
Plaza,  777  Main  Street.  Fort  Worth,  TX 
76102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)-275-7245.  (TDD 
for  hearing  impaired:  {202)-275-1721).) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from  Dynamic 
Concepts,  Ina.  room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.) 

Decided:  August  2, 1991. 

By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons. 
Phillips,  and  McDonald.  Vice  Chairman 
Emmett  did  not  participate  in  the  disposition 
of  this  proceeding. 
Sidney  L  Strickland,  {r.. 
Secretary. 
(FR  Doc.  91-18976  Filed  8-a-91;  8:45  am) 

BILUNQ  CODE  703S-01-M 


[Docket  No.  AB-55  (Sut>-Na  377X)] 

CSX  Transportation,  Inc.; 
Abandonment  Exemption  in  Thomas 
County,  GA,  and  Jefferson  County,  PL 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the  abandonment 
by  CSX  Transportation,  Inc.,  of  11.85 
miles  of  rail  line  between  milepost 
AND-703.0.  at  Metcalf.  GA.  and 
milepost  ANI3-714.85.  at  Monticella  FL. 
subject  to  the  following  conditions:  (1) 
Standard  labor  protection;  (2) 
environmental;  and  (3)  limited  public 
use. 

DATES:  Provided  no  formal  expression  of 

intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  8, 1991.  Formal  expressions 
of  intent  to  file  an  offer  '  of  financial 
assistance  under  49  CFR  Il52.27{c)t2) 
must  be  filed  by  August  19, 1991, 
petitions  to  stay  must  be  filed  by  August 
26. 1991  and  petitions  for 
reconsideration  must  be  filed  by 
September  3. 1991.  Requests  for  broader 
pubhc  use  conditions  must  be  filed  by 
August  18. 1991. 


'  See  Exempt  of  Rail  Abandonment — Offen  at 
Finan.  Asftsi.  4  LCC.24 1«4  (1967}. 


ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  377X>to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423 

and 

(2)  Petitioner's  representative:  Charles 
M.  Rosenberger— JISO.  CSX 
Transportaion  Inc.,  500  Water  Street, 
Jacksonville.  FL  32202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  275-7245  [TDD 
for  hearing  impaired  (202)  275-1721.] 
SUPPlfMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pickup  in  person  from:  Dynamic 
Concepts,  Inc..  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.) 

Decided:  July  30, 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons, 
Phillips,  and  McDonald. 
Sidney  L  Strickland,  Ir., 
Secretary. 
[FR  Doc.  91-18977  Filed  8-8-91;  8:45  am] 

BILUNO  COOE  703S-01-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Immigration  Nursing  Relief  Advisory 
Committee;  Appointment  of  IMembers 

This  is  to  announce  the  appointment 
of  members  to  the  Immigration  Nursing 
Relief  Advisory  Committee,  established 
under  Public  Law  101-238,  Immigration 
Nursing  Relief  Act  of  1989. 

The  membership  of  the  Committee 
and  the  organizations  represented  are  as 
follows:  Lenore  Appenzeller,  National 
League  for  Nursing;  Don  C.  Bedell, 
American  Health  Care  Association; 
Debra  R.  Bowland,  U.S.  Department  of 
Labor;  Alan  H.  Channing,  American 
Hospital  Association;  Barbara  Faruggio. 
Voluntary  Hospitals  of  America  Inc.; 
Rex  J.  Ford.  U.S.  Department  of  Justice; 
Pat  Ford-Roegner.  Service  Employees 
International  Union;  Evelynn  C.  Gioiella. 
American  Association  of  Colleges  of 
Nursing;  Jack  Golodner.  Department  for 
Professional  Employees,  AFL-CIO;  O. 
Marie  Henry,  U.S.  Department  of  Health 
and  Human  Services;  Sara  J.  Keele. 
American  Organization  of  Nurse 
Executives;  Filipinas  Juan  Lowery, 
Philippine  Nurses  Association  of 
America;  Virginia  M.  Maroun, 
Commission  on  Graduates  of  Foreign 


Nursing  Schools;  Doris  E.  Nay,  National 
Council  of  State  Boards  of  Nursing  Inc.; 
Barbara  Nichols.  American  Nurses 
Association;  Marilyn  E.  Rollins. 
National  Advisory  Council  for  the 
National  Health  Services  Corps;  Edwin 
R.  Rubin.  American  Immigration 
Lawyers  Association;  and  Sharon  M. 
Weinstein,  National  Federation  for 
Specialty  Nursing  Organizations. 

The  members  will  serve  until  January 
30, 1993.  Evelynn  C.  Gioiella  will  serve 
as  Committee  Chairperson. 

Signed  at  Washington.  DC  this  5th  day  of 
August  1991. 
Debra  R.  Bowland, 

Acting  Assistant,  Secretary  for  Policy. 
[FR  Doc.  91-18984  Filed  8-8-91;  8:45  am] 
MLLMQ  COOe  4i10-XS-M 


immigration  Nursing  Relief  Advisory 
Committee;  Open  Meeting 

summary:  The  Secretary's  Immigration 
Nursing  Relief  Advisory  Committee 
(INRAC)  was  established  in  accordance 
with  Public  Law  101-238,  Immigration 
Nursing  Relief  Act  of  1989,  on  January 
30, 1991.  The  Committee  is  to  advise  the 
Secretary  on  the  effectiveness  of  the 
Immigration  Nursing  Relief  Act  of  1989 
(INRA)  and  on  needed  changes  to  that 
legislation.  The  Committee  will  be 
charged  with  assessing:  The  impact  of 
the  INRA  on  the  nursing  shortage; 
programs  that  medical  institutions 
implement  to  recruit  and  retain  nurses 
who  are  U.S.  citizens,  or  immigrants 
authorized  to  perform  nursing  services; 
the  formulation  of  State  recruitment  and 
retention  plans  under  the  INRA;  and  the 
advisability  of  extending  the  provisions 
of  INRA  beyond  the  5-year  period 
specified  in  the  Act. 
TIME  AND  PLACE:  The  first  meeting  will 
be  held  September  13, 1991  from  10  a.m. 
until  4:30  p.m.  at  the  Washington  Vista 
Hotel,  1400  M  Street  NW.,  Washington, 
DC. 
AGENDA:  The  agenda  provides  for 

1.  Introductions  and  Welcome. 

2.  Background  Presentations. 

3.  INRAC  Goals,  and  Strategies  to  be 
employed  to  meet  them. 

4.  Organizational  Matters. 

PUBUC  participatioh:  The  meeting  will 
be  open  to  the  public.  The  last  thirty 
minutes  will  be  set  aside  for  public 
comment.  Seating  will  be  available  for 
the  public  on  a  first-come,  first-serve 
basis. 

Individuals  or  organizations  wishing 
to  submit  written  statements  should 
send  10  copies  to  Mrs.  Karlyn  Davis, 
Executive  Director,  Immigration  Nursing 
Relief  Advisory  Committee — Room  S- 
2114,  U.S.  Department  of  Labor.  200 


Constitution  Avenue,  NW.,  Washington. 
DC  20210.  Papers  received  on  or  before 
September  2, 1991  will  be  included  in  the 

record  of  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Kariyn  Davis.  Exec.  Dir.,  INRAC— 
room  S-2114,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  (202)  523-6026. 

Signed  at  Washington,  DC  this  5th  day  of 
August,  1991. 
Delira  R.  Bowland, 

Acting  Assistant,  Secretary  for  Policy. 
[FR  Doc.  91-18983  Filed  8-8-91: 8:45  am] 

MLLUM  CODE  4$10-tS-M 


Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Appty  for 
Worker  Adjustnoent  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  IL 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
•  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  19, 1991. 

Interested  person  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  19. 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
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Signed  at  Washington.  EX:  this  29th  day  of 
July  1981. 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjtntnwnt 
Assistance. 


Appendix 


Petittoner  (union  woriwrs/fbin) 


Location 


Aifpax  (VVkrs) _ 

Ann  Will  Garment  ILGWU.. 

AnsoB,  Inc  (CO) _ 

Church  and  Ca  (CO)- 


Diamond  M  On  Shore.  Inc  (Wkrs) 

Duramc  Products.  Inc  (Wot) 

Electrosound  Group  Midwest  (CO)_.. 

Erico  Fastening  Systems  (lUE) 

Fay  Swatfort  Originals  (Wkrs) 

Frontier  Transports,  Inc  (Wkfs). 

High  Country  Ford.  Inc  (Wtas) 

Kenner  Products  Div.  (CO) 

Mercury  Knitting  Mills  (Wkra) 

Omega  Tube  &  Condurt.  Corp  (CX)) 

Parker  Brott>ers  Ov.  (CO) 

Pwliar  Brothers  Dtw.  fCO) 

PEP  Dnlhng  Ca  (CXH 

PEP  Drilling  Co.  (CO) _ 

PPG  tnduatriaa.  Irw.  V*ort»  #7  AB&GWU 

Ra»*ng8  Sporbng  Goods  Co.  Pit  7  ACTWU._ 

Red  Vigor  Dasng  Co  (VVtas) 

Rome  Tumey  Ratfator  Co  (Wkrs) 
Semon  Bache  &  Ca  GWW&PH . 


Frederick.  M0-. 

Kingston.  PA 

Tocson,  AZ 

Bkxxnfiekl.  NJ.. 
Alice.TX... 
PaSsades  Park.  NJ . 

Shatiyville,  IN 

Morrestown,  NJ 

Cleveland,  IN 

Wilsoa  OK 

Newtand,  NC 

Cincinnati,  OH 

Brooklyn,  NY. 


Sinclair  Radk}  l.atx)ralories.  Inc  (Wkrs) 

Tonka  Crop  (CO) 

Tonka  Products  On.  (CO) 
Tonka  Pfoduda  Olv.  (CO> 


VemeTs  Fine  Candet  BC&TW. 


Date 
raceivad 


Uttto  Rock.  AR_ 

Beverly,  MA 

Salem,  MA 

ML  Vernon,  U. 

Can-oltton,  OH 

Cumberland,  MO. 
Licking.  MO- 
Wk:hlta.KS.. 
Rome.  NY. 
Brooklyn,  NY. 


Tonawanda  NY . 

St  Louis  ParK  MN.. 
8t  Louis  Parts.  MN.. 

a  Paso,  TX 

Bettevue,  WA „„ 


07/29/91 
07/29/91 
06/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
06/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/91 
07/29/01 
07/29/91 


Date  of 


07/15/91 
07/16/91 
07/28/91 
07/12/91 
06/26/91 
07/16/91 
07/15/91 
07/18/91 
07/15/91 
07/16/01 
07/16/91 
07/17/91 
07/12/91 
07/19/91 
07/17/91 
07/17/91 
07/18/91 
07/18/91 
07/18/91 
07/06/91 
07/10/91 
07/16/91 
07/16/91 
07/07/91 
07/17/91 
07/17/91 
07/17/91 
07/19/91 


Petition 
No. 


[FR  Doc.  91-18965  FUed  8-8-91:  8:45  am] 


[TA-W-2S>U] 

Libsrty  Machin*  Co,  Inc,  Paterson, 
NJ;  Tennination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  June  17. 1991  in  response  to 
a  worker  petition  which  was  filed  on 
June  17. 1991  on  behalf  of  workers  at 
Liberty  Machine  Co..  Inc.  Paterson,  New 
Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC  (his  2nd  day  of 
August.  1991. 

Marvin  M.  Fooks. 

Director.  Officsof  Trade  Adjastment 
Assistance. 

[PR  Doc.  91-18980  Filed  8-8-91;  8>45  am) 

BIUJNO  COK  4(l»4»« 


[TA-W-25JW1 

Unibar  Drilling  Fluids,  inc^  Rocky 
Mountain  Division,  Denver,  CO; 
Revised  Determination  on 
Reconsideration 

On  July  23. 1991.  the  Department, 
issued  an  Affirmative  Determination 
Regarding  Application  for 
ReconsideratioQ  for  workers  of  the 
Rocky  Mountain  Division  of  Unibar 
Drilling  Fluids.  Inc.  Denver.  Colorada 
The  notice  will  soon  be  published  in  the 
Federal  Register. 

The  initial  investigation  resulted  in  a 
negative  determination  on  June  20. 1991. 
In  that  determination  the  Department 
considered  the  subject  firm  as  a 
manufacturer  of  drilling  muds.  U.S. 
imports  of  drilling  muds  are  negligible. 

New  findings,  on  reconsideration, 
show  that  the  Rocky  Mountain  does  not 
produce  drilling  mnds  but  customizes 
the  drilling  muds  at  each  drilling  site  for 
tmaffiliated  firms  in  the  oil  and  gas 
industry.  The  workers  apply  the  muds 
and  remain  at  the  drilling  site  until  the 
drilling  phase  is  complete. 

Other  findings  show  decreased 
revenues  in  the  first  6  raontlia  of  1991 


26.110 
26.120 
26.121 
26.122 
26.123 
26,124 
26,125 
26.126 
26,127 
26.128 
26,129 
26.130 
26,131 
26.132 
26,133 
26,134 
26,135 
26.136 
26.137 
28,138 
26,139 
26,140 
26,141 
26,142 
26,143 
26,144 
26.145 
26.146 


Articles  produced 


Relays  and  Solenoids. 

Women's  Dresses. 

Latex  Examination  Gloves. 

Precious  Metal  Jewielry. 

OU  Drilling. 

Ceramic  Fnrtures.  Safety  Tooto. 

Tapes  &  LP  Records. 

Construction  Equipment 

Knitwear  Apparel,  Handbags. 

Oil  Drilling. 

Ford  Dealership. 

Toys  and  Garrjiss. 

Ladies  Sweaters. 

Steel  Mechanical  Tubing. 

Toys  and  Gaines 

Toys  and  Games. 

HomeO«fc«. 

Oil  Drilling. 

Sporting  Goods. 

Oil  Drilling. 

Heat  Exchangers. 

Plate  Glass  and  nwrors. 

Communication  Equipment. 

Toys. 

Toys  ar>d  Games. 

Toys  and  Games. 

Ctuidy. 


compared  to  the  same  period  in  1990. 
Average  employment  decreased  in  the 
first  six  months  of  1991  compared  to  the 
same  period  in  1990. 

U.S.  imports  of  crude  oil  increased 
absolutely  and  relative  to  domestic 
shipments  in  1989  compared  to  1988  and 
in  the  first  10  months  of  1990  compared 
to  the  same  period  in  1989. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
crude  oil  contributed  importantly  to  the 
decline  in  sales  and  to  the  total  or 
partial  separation  of  workers  at  the 
Rocky  Mountain  Division  of  Unibar 
Drilling  Fluids,  Denver,  Colorado.  In 
accordance  with  the  provisions  of  the 
Trade  Act  of  1974. 1  make  the  following 
revised  determination: 

All  workers  of  the  Rocky  Mountam 
Division  of  Unibar  Drilling  Fluids.  Inc.. 
Denver.  Colorado  %<rho  became  totally  or 
partially  separated  from  employment  on  or 
after  January  1. 1991  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  W74. 


Signed  at  Washington,  DC  this  i 
July.  1991. 

Robert  O.  Deslongchamps. 
Director,  Office  of  Legislation  5- A: 
Services.  Unemployment  Insuranct 
(FR  Doc.  91-18981  Filed  8-8-91;  8:4 

BILUNQCOOE  4C10^«>-II 

[TA-W-25,7W] 

VIC  Inc.,  Subsidiary  of  Contri 
Corp.;  Bloomlngton,  MN;  Negi 
Determination  Regarding  App 
for  Reconsideration 

By  an  application  dated  July 
one  of  the  petitioners  requester 
administrative  reconsideration 
subject  petition  for  trade  adjus 
assistance.  The  denial  notice  v 
on  June  25, 1991  and  published 
Federal  Register  on  July  11. 19i 
31678). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  grante 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  fi 
previously  considered  that  the  deti 
complained  of  was  erroneous: 

(2^  If  it  appears  that  the  determii 
complained  of  was  based  on  a  mis 
determination  of  facts  not  previoui 
conaidered;  or 

(3)  (f  in  the  opinion  of  the  Certifj 
Officer,  a  misinterpretation  of  fact 
hw  luatifled  reconsideratioa  of  tlu 

The  workers  were  engaged  i: 
assembly  and  packaging  of 
semiconductor  devices  mainly 
classified  pix)jects  for  its  parer 
company--Control  Data  Corpc 

The  petitioner  claims  that  th 
portion  of  the  assembly  work  { 
at  VTC  was  non-classified  and 
workers  were  adversely  affecti 
imports. 

The  Department's  denial  wa 
!»  the  fact  that  employment  ar 
production  declines  at  the  subj 
were  the  result  of  the  sale  of  th 
busineas  to  other  domestic  coo 

Investigation  findings  show : 
Control  Data  disposed  of  VTC 
pieces — by  selling  VTC  Bipolai 
October  1990  and  VTC  Cmos  ii 
1991  and  retaining  only  a  smal 
assembly  and  packaging  opera 
classified  projects  for  (Control  I 
Other  investigation  findings  sh 
since  the  last  quarter  of  1989,  t 
majority  of  the  assembly  and  f 
work  was  for  classified  project 
for  national  security  reasons  ci 
be  assembled  in  the  United  St^ 
Workers  in  the  remaining  sma! 
packaging  unit  were  laid  off  in 
because  their  customer  chose  i 
remain  in  the  classified  semicc 
business. 
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ENDIX 


Data 

Date  of 

Petition 

Bcewed 

potrtioo 

No. 

A/ticles  prodiin«d 

D7/29/91 

07/15/91 

26,119 

R«tays  and  SolenoU*. 

07/29/91 

07/16/91 

26.120 

Women's  Dresses. 

[)6/29/91 

07/28/91 

26.121 

Latex  Exafnmatlon  Gloves. 

07/29/91 

07/12/91 

26.122 

Preoous  Metal  Jeweky. 

D7/29/91 

06/26/91 

26.123 

Oil  Drilling. 

37/29/91 

07/16/91 

26.124 

Cefamic  Fixtures.  Safety  Tods. 

37/29/91 

07/15/91 

26.125 

Tapes  &  LP  Records. 

37/29/91 

07/18/91 

26.126 

Construction  Equipment 

36/29/91 

07/15/91 

26.127 

Knitwear  Appare),  Handbags. 

37/29/91 

07/16/91 

26.128 

OilOnlling 

37/29/91 

07/16/91 

26,129 

Ford  Dea)ers^lip. 

37/29/91 

07/17/91 

26.130 

Toys  ar>d  Games. 

37/29/91 

07/12/91 

26,131 

Ladies  Sweaters. 

37/29/91 

07/19/91 

26.132 

Steel  Mechanical  Tubing. 

*" 

37/29/91 

07/17/91 

26,133 

Toys  and  Games 

37/29/91 

07/17/91 

26,134 

Toys  and  Games. 

37/29/91 

07/18/91 

26,135 

HomeOMc*. 

57/29/91 

07/18/91 

26.136 

Oil  Drilling. 

57/29/91 

07/18/91 

26.137 

Glass. 

57/29/91 

07/06/91 

28.138 

Sporting  Goods. 

57/29/91 

07/10/91 

26.139 

OJIDrWng. 

57/29/91 

07/16/91 

26.140 

Heat  Exchangers. 

57/29/91 

07/16/91 

26.141 

Plate  Glass  af>d  mirrors. 

57/29/91 

07/07/91 

26,142 

Communication  Equipment 

57/29/91 

07/17/91 

26.143 

Toys. 

57/29/91 

07/17/91 

26.144 

Toy*  and  Ganws. 

57/29/91 

07/17/91 

26.145 

Toys  and  Games. 

57/29/91 

07/19/91 

26.146 

Candy. 

•,  inc^  Rocky 
)enver,  CO; 
Ion  CM) 


le  Department. 
e  Determinatioa 
)n  for 

workers  of  the 
ision  of  Unibar 
Denver.  Colorado, 
be  published  in  the 

ation  resulted  in  a 
3n  on  June  20, 1991. 
the  Department 
:t  firm  as  a 
Dg  muds.  U.& 
ids  are  negligible, 
jconsideratioa 
Mountain  does  not 
J  but  customizes 
ach  drilling  site  (or 
he  oil  and  gas 
I  apply  the  muds 
[ling  site  until  the 
)lete. 

f  decreased 
I  months  of  1991 


compared  to  the  same  period  in  1990. 
Average  employment  decreased  in  the 
Hrst  six  months  of  1991  compared  to  the 
same  period  in  1990. 

U.S.  imports  of  crude  oil  increased 
absolutely  and  relative  to  domestic 
shipments  in  1989  compared  to  1988  and 
in  the  first  10  months  of  1990  compared 
to  the  same  period  in  1989. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
crude  oil  contributed  importantly  to  the 
decline  in  sales  and  to  the  total  or 
partial  separation  of  workers  at  the 
Rocky  Mountain  Division  of  Unibar 
Drilling  Fluids,  Denver,  Colorado.  In 
accordance  with  the  provisions  of  the 
Trade  Act  of  1974. 1  make  the  following 
revised  determination: 

AJl  workers  of  the  Rocky  Mountahi 
Division  of  Unibar  Drilling  Fluids.  Inc., 
Denver,  Colorado  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  1, 1991  are  eligtoie  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 


Signed  at  Washington,  DC.  this  31st  day  of 
July.  1991. 

Roliert  O.  Deslongchamps, 
Director,  Office  of  Legislation  &  Actuarial 
Services,  Unemployment  Insurance  Service. 
[FR  Doc.  91-18981  Rled  8-8-91;  8:45  am] 

MLUNO  CODE  4C10^aO-ll 


ITA-W-25,789] 

VTC  Inc^  Subsidiary  of  Control  Data 
Corp.;  Bloomlngton,  MN;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  July  18, 1991, 
one  of  the  petitioners  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustmeik 
assistance.  The  denial  notice  was  signed 
on  June  25, 1991  and  published  in  the 
Federal  Register  on  July  11, 1991  (56  FR 
31678). 

Pursuant  to  29  CFTl  90.18(c} 
reconsideration  may  be  granted  imder 
the  following  circumstances: 

(1)  If  it  appears  on  the  basts  of  facta  not 
previously  considered  that  the  determination 
complained  of  was  erroneous; 

(2]  If  it  appears  that  the  determination 
complained  of  was  t>ased  on  a  mistake  in  the 
determination  of  facts  not  previously 
considered;  or 

(3)  If  in  the  opinion  of  the  Certifyiag 
Officer,  a  misinterptetation  of  facts  or  of  the 
law  Justified  reconsideratioa  of  the  declsioR. 

The  woilcers  were  engaged  in  the 
assembly  and  packaging  of 
semiconductor  devices  mainly  for 
classified  projects  for  its  parent 
company— Control  Data  Corporation. 

The  petitioner  claims  that  the  major 
portion  of  the  assembly  work  performed 
at  VTC  was  non-classified  and  that  the 
workers  were  adversely  affected  by 
imports. 

The  Department's  denial  was  based 
on  the  fact  that  employment  and 
production  declines  at  the  subject  plant 
were  the  result  of  the  sale  of  the 
business  to  other  domestic  companies. 

Investigation  findings  show  that 
Control  Data  disposed  of  VTC  in  three 
pieces— by  selling  VTC  Bipolar  in 
October  1990  and  VTC  Cmos  in  January 
1991  and  retaining  only  a  small 
assembly  and  packaging  operation  for 
classified  projects  for  Control  Data. 
Other  investigation  findings  show  that 
since  tbe  last  quarter  of  1989.  the  vast 
majority  of  the  assembly  and  packaging 
work  was  for  classified  projects  which 
for  national  security  reasons  could  only 
be  assembled  in  the  United  States. 
Workers  in  the  remaining  small 
packaging  unit  were  laid  off  in  May  1991 
because  their  customer  chose  not  to 
remain  in  the  classified  se 
business. 


None  of  the  above  findiogs  would 
form  a  basis  for  a  worker  group 
certification. 

ConcJusimt 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  31st  day  of 
July  1991. 

Rolwrt  O.  Deslongrhampi. 
Director.  Office  of  Legialatioa  &  Actuarial 
Services,  Unemployment  Insurance  Service. 
JFR  Doc  91-18682  Filed  6-8-01;  8:45  am] 
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Attestations  Filed  by  FadHtkes  Using 
Nontrnmlgrant  Aliens  as  Registered 
Nurses 

AOCNCy:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice. 

summary:  The  Department  of  Labor 
(DOL]  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  aher  nurses. 
These  organizations  have  attestations 
on  file  with  DOL  for  that  purpose. 
AODRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room.  U.S.  Employment 
Service.  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution  Avenue. 
NW.,  Washington.  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Admhilstration. 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 

Reganfing  the  Attestation  Process: 

The  Employment  and  l^aining 
Administration  has  estabUsbed  a  voice- 


mail  service  for  tbe  H-lA  mirse 

attestation  process.  Call  Telephone 
Number  202-535-0643  (this  is  not  a  toll- 
free  number).  At  that  number,  a  caller 
can: 

(1)  Listen  to  general  information  on 
tbe  attestation  process  for  H-lA  nurses; 

(2)  Request  a  copy  of  the  Department 
of  Labor's  regulations  (20  CFR  part  655. 
subparts  D  and  £.  and  29  CFR  part  504. 
subparts  D  and  E)  for  the  attestation 
process  for  H-IA  nurses,  including  a 
copy  of  the  attestation  form  (form  ETA 
9029)  and  the  instructions  to  the  form: 

(3)  Listen  to  information  on  H-lA 
attestations  filed  within  the  preceding  30 
days: 

(4)  Listen  to  information  pertaining  to 
public  examination  of  H-lA  attestations 
filed  with  the  Department  of  Labor 

(5)  Listen  to  information  on  filing  a 
complaint  vrith  respect  to  a  health  care 
fadUly's  H-lA  attestation  (however,  see 
the  telephone  munber  legardiog 
complaints,  set  forth  beiow);  and 

(6)  Reqtrest  to  speak  to  a  Department 
of  Labor  employee  regarding  questions 
not  aorwereid  by  Nos.  (1)  through  (4) 
above. 

Regardtog  ttu  GompniBl  Process 

Questions  regarding  the  complaint 
process  for  the  H-lA  nurse  attestation 
program  shall  be  made  to  the  Chief. 
Farm  Labor  Program.  Wage  and  Hour 
Division.  Telephone:  202-523-7605  (diis 
is  not  a  toU-b«e  number). 
SUfn.CMCNTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seekiJig  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  {UJ&.) 
workers  in  the  nursing  jjrofession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  wdl 
be  treated  fairiy.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered  nurses 
to  the  United  States.  26  U5.C 
1101(a)(15)(HKi)(a)  and  llBl(ra).  Tbe 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
B55  and  29  CFR  part  504.  55  FR  50500 
(December  6. 1990).  The  Employment 
and  Training  Admmiitration.  pursuant 
to  20  CFR  655.310(c).  is  pabhshing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

Thie  list  of  facilities  is  puUished  so 
that  U.S.  registered  nurses,  and  other 
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persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
which  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required  to 
make  the  attestation  and  documentation 
available.  Telephone  numbers  of  the 
facilities'  chief  executive  officers  also 


are  Hsted,  to  aid  public  inquiries.  In 
addition,  attestations  and  supporting 
short  explanatory  statements  (but  not 
the  full  supporting  documentation)  are 
available  for  inspection  at  the  address 
for  the  Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 


facility's  activities  under  that 
attestation,  such  complaint  must  be  Hied 
at  the  address  for  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC,  this  Ist  day  of    - 
August,  1991. 

Robert  A.  Schaerfl. 

Director,  United  States  Employment  Service. 


Division  of  Foreign  Labor  Certifications  Approved  Attestations 

(07/01/91  to  07/31/91] 
CEO-name/tacility  name/address 


Mr.  W.  PefTy  Kinder.  Doctors  Hospital.  HCA  Health  Service,  Inc.,  Little  Rock,  AR  72205,  501-661-4000 J  AR 

Mr.  Terry  Granger,  Life  Care  Center  of  Paradise.  4065  E,  Bell  Rd.,  Phoenix,  A2  85032.  602-867-0212 AZ 

Mr.  Charles  R.  Brackney.  Lutheran  Helathcare  Network,  6644  Bayvwxsd  Ave.,  Mesa.  AZ  85206,  602-981-413t AZ 

Sandra  Rodi!es,  Desert  Valley  Dialysis  Center.  100  South  Fifth  Street  El  Centro,  CA  92243,  619-353-0353 CA 

Ms.  Sheria  Elaine  Miller,  Mission  Hospital,  3111  E.  Florence  Avenue,  Huntington  Park,  CA  90255,  213-582-8261 CA 

Ms.  Judy  Williams.  International  Nurses  Who  Care,  1747  Brown  Avenue,  Woodland,  CA  95695,  916-661-1493 CA 

Mr.  Stephen  Reissman.  Country  Villa  Ser.  Corp.,  Villa  del  Sol,  Los  Angeles.  CA  90033.  213-265-5034 CA 

Mr.  Ephraim  Barsam.  Nursing  Management  Sennces,  (USA),  Inc.,  Los  Angeles,  CA  90067,  213-553-6024 CA 

Mr.  Lenard  Heffner.  St.  Helena  Hospital  &  Health,  P.O.  Box  250,  Dee  Park,  CA  94576,  707-963-361 1 Z]  CA 


Mr.  John  M.  Wilson.  San  Pedro  Peninsula  Hospital,  1300  West  Seventh  Street,  San  Pedro,  CA  90732,  213-514-5203 

Sister  Regina  Clare  Salazar.  Daniel  Freeman  Memorial  Hosp.,  333  North  Prairie  Avenue.  Inglewood,  CA  90306,  213-674-7050.... 

Mer.  Emianno  Mariani,  Pacifk:a  Hosp.  of  the  Valley,  Sun  Valley  Health  Group.  Inc.,  Sun  Valley,  CA  91352,  818-767-3310 

Mr  Victor  M.  Marefka,  South  Bay  Nursing  Center,  Southern  Care  Corp..  Long  Beach,  CA  90804,  213-498-7790 

Mr.  Davkl  Banks,  Sherman  Oaks  Conval.  Hosp.,  Beverly  Enterprises,  Sherman  Oaks,  CA  91403,  818-986-7242 

Mr.  Robert  D.  Hansen,  Community  Hospital  of  Chula  Vista,  751  Medical  Center,  Chula  Vista,  CA  91911,  619-421-6110 

Mr.  Donald  Berstein,  Granada  Hills  Community  Hosp.,  10445  Baboa  Blvd.,  Granada  Hills,  CA  91344,  818-360-1021 

Mr.  Kerth  N.  Wolfe.  Corrwnunity  Hosp.  of  Huntington,  2623  East  Slauson  Avenue,  Huntington  Park.  CA  90255,  213-582-1931 

Mr.  Michael  E.  Schrader,  Bridgeport  Hospital,  267  Grant  Street,  Bridgeport,  Connecticut  06610,  203-384-3005 _. 

Ms.  Constance  U.  Battle,  The  Hospital  (or  Sick  Children.  1731  Bunker  Hill  Road,  NE.,  Washington.  DC  20017.  202-832-4400 

Ms.  Elizatieth  A.  Abramowitz,  PSI  Associates,  Inc.  1000  Vermont  Avenue,  NW.,  Washington,  DC,  202-842-2790 

Mr.  A.  Jason  Geisinger,  Hlllhaven  Healthcare  Center,  950  Mellooville,  Avenue,  Sanford,  IL  32771,  407-322-8566 

Ms.  Cynthia  Y.  Patemfw,  South  Dade  Catholk:  Nursing  Home,  Inc..  Miami,  FL  33177,  305-252-4000 

Mr.  A.  Jason  Geisinger.  Town  and  Country  Conval.  Ctr.,  First  Health  care  Corp.,  d.b.a.,  Tampa  FL  33615,  813-685-6053 , 

Mr.  Rehard  Castillo.  Plantation  Gen'l.  Hosp..  401  NW.  42nd  Ave..  Rantation,  FL  33317.  305-797-6450 

Mr.  A.  Jason  Geisinger,  Trtusville  Nur.  Conval.  Ctr.,  First  Healthcare  Corp.,  d.b.a.,  Titusville,  FL  32796,  407-269-5720 

Mr  Wayne  Deschambeau.  RtverskJe  Hospital,  RHPC  Inc.  d/b/a.  New  Port  Richey,  FL  34652,  813-842-8468 „ 

Mr  A.  Jason  Geisinger,  East  Manor  Medical  Care  Center,  First  Healthcare  Corp.,  d.b.a.,  Sarasota,  FL  34239.  813-365-2422 

Mr  A.  Jason  Geisinger.  Orlando  Memorial  Conval.  Center.  First  Healthcare  Corp..  d.b.a.,  Orlando,  FL  32806,  407-423-1612 „ 

Mr.  William  J.  Byron,  Good  Samaritan  Hospital,  Flagler  Drive  at  Palm  Beach  Lakes  Blvd.,  West  Palm  Beach,  FL  33402,  407-655-5511 

Mr.  A.  Jason  Geisinger.  Menorah  House-Hillhaven,  First  Healthcare  Corp.,  d.b.a..  Boca  Raton,  FL  33428,  407-483-0498 

Mr.  Lionel  N.  Jadoo,  Dania  Nursing  Home,  Inc..  4400  Phippen  Road,  Dania,  FL  33004,  305-927-0508 

Mr.  R  Edward  Howell,  Medical  College  of  Ga.  Hosp.,  1120  15th  Street,  BIF  206,  30912,  404-721-3921 

Mr.  A.  Jason  Geisinger,  Savannah  Convalscent  Center,  First  Healthcare  Corp.,  d.b.a..  Savannah,  GA  31405,  912-352-8615. 

Mr  A.  Jason  Geisinger.  Hillhaven  Rehab.  &  Conval.,  First  Healthcare  Corp.,  d.b.a..  Marietta,  GA  30060,  404-422-8913 

Mr  A  Jason  Geisinger,  Hillhaven  Convalescent  Center,  First  Healthcare  Corp.,  d.b.a..  Savannah,  GA  31499,  912-925-4402 ™. 

Mr.  Patrick  J.  Duarte,  Rehabilitation  Hosp.  of  ttie  P,  226  N  Kuakini  Street,  Wahiawa.  HI  96786,  808-531-3511 

Mr  DavkJ  L.  Hill,  Wahiawa  General  Hospital,  128  Lehua  Street,  Wahiawa,  HI  96786,  808-621-8411 

Mr  Sam  Gorenstein,  Metro  Nursing  Center  of  Elgin,  50  N.  Jane  Drive,  Elgin,  Illinois,  60123,  708-697-3750 

Mr.  Sam  Gorenstein,  Edgewator  Nursing  &  Geriatric,  5838  N.  Sheridan  Road,  Chicago,  Illinois  60660,  312-769-2230 

Mr.  Sam  Gorenstein,  Metro.  Nursing  Center  of  Oak,  625  N.  Hariem  Avenue,  Oak  Park,  Illinois  60302,  708-848-5966 

Mr.  Sam  Gorenstein,  Chwago  Ridge  Nursing  Center,  10602  Southwest  Highway,  Chicago,  Illinois  60415.  708-448-1 540  ....„ 

Mr.  Sidney  Glenner,  Glen  Oaks  Nursing  Center,  270  Skokie  Blvd.,  Northbrook,  IL  60062,  703-498-9320 

Mr.  Leslie  Zun,  Loretto  Hospital.  645  S.  Central  Avenue,  Chicago,  IL  60644,  312-626-4300 

Mr.  Sidney  Glenner,  GlenCrest  Nursing  and  Rehab.,  2451  W.  Tou.'iy.  Chicago,  IL  60646,  312-338-6800 ........... 

Mr  Sidney  Glenner,  Elston  Nursing  Home.  4340  N.  Keystone,  Chicago.  IL  60641,  312-545-8700 

Ms.  Flora  Steinberg/Shirley  Holt,  York  Convalescent  Center,  127  W.  Diversey,  Elmhurst,  IL  60126,  708-530-5225 

Ms.  Joanne  T.  Jurkovic,  Mercy  Health  Care  A  Rehab.  Ct.  19000  South  Halsted  Street,  Homewood,  IL  60430.  708-957-9200 

Mr.  John  Samatas.  Omni  Health  Care  Ctr.,  Inc.,  D,  Lexington  Health  Care  Ctr.  Schaumburg,' Lombard,  IL  60148.  708-495-1700 

Mr.  John  Samatas,  Lexington  Health  Care  Ctr.  of  Bkxjmingdale,  Inc.,  Lombard.  IL  60148,  708-495-1700 

Mr.  John  Samatas.  Lexington  Health  Care  Ctr.,  I,  1300  S.  Main,  Lombard,  IL  60148,  708-495-1700 „. 

Mr.  John  Harper.  South  Shore  Hospital,  8012  S.  Crandon,  Ave.,  Chicago.  IL  60617,  312-768-0810 !....! '. 

Sam  Gorenstein,  Meuopolitan  Nursing  Ctr.  of,  222  N.  Hammes,  Joliet,  IL  60435.  812-725-0443 -. 

Ms.  Theresa  Okun,  Wheaton  Convalescent  Center,  1325  Manchester  Road,  Wheaton,  IL  60187.  708-668-2500 '. '.ZuZ""".Z. 

Mr.  Frank  KUenennan,  Lake  Shore  Nursing  Center,  Inc.,  7200  N.  Sheridan  Road,  Chicago.  IL  60626,  312-973-7200 

Mr  John  Birdzell,  St.  Mary  Medical  Center  (Hoba),  Lakeshore  Health  System,  Hoban.  IN  46342.  219-947-6140 

Ms.  Bam  J.  Fams,  St  Vincent  Hosp  &  Health  Care,  2001  West  86th  Street.  Indianapolis.  IN  46260.  317-870-8166 

Mr  William  H.  Kelteher,  Dept.  of  Veterans  Affairs  Med.,  940  Belmont  Street,  Brockton,  MA  02401,  508-583-4500 

Mr.  Ronakj  R.  Peterson.  The  Francis  Scott  Key  Med.  Ctr.,  4940  Eastern  Avenue,  Baltimore,  MD  21224,  301-550-0100 

Mr.  Bnan  GoodeH.  MD.  Swedish  Hospital  Medical  Center.  747  Sommit  Ave.,  Seattle,  Washington  98104,  206-386-2141 

Mr.  L.  Barney  Johnson,  Harbor  Hospital  Center.  3001  S.  Hanover  Street,  Baltimxxe,  MD  21230,  301-347-3201 

Mr  Salvatore  D  Benisatio,  Qualk:are  Nursing  Home,  695  E.  Grant  Blvd.,  Detrort.  Ml  48207 .... 

Mr  SaNatore  D.  Benisatto,  Westwood  Nursing  Center,  16588  Schaefer,  Detroit  Ml  48235.  313-345-5000.Z""™""!!!!"....!!""!™!!"""""." 
Mr.  SaNatore  D.  Benisatto,  LaVille  Nursing  Home,  660  E.  Grand  Blvd.,  Detroit  Ml  48207,  313-923-5800 


State 


CA 
CA 
CA 
CA 
CA 
GA 
CA 
CA 
CT 
OC 
DC 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
JFL 
GA 
GA 
GA 
GA 
HI 
HI 
IL 
IL 
IL 
H. 

a. 

IL 
IL 
IL 
IL 
IL 
IL 
IL 
H. 
H. 
H. 
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IL 
IN 
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Approval 
date 


MD 
MO 
MD 

m 

Ml 


07/09/91 

07/18/91 

07/26/91 

07/03/91 

07/09/91 

07/09/01 

07/09/91 

07/15/91 

07/17/91 

07/18/91 

07/18/91 

07/23/91 

07/23/91 

07/23/91 

07/25/91 

07/25/91 

07/25/91 

07/18/91 

07/03/91 

07/09/91 

07/03/91 

07/03/91 

07/08/91 

07/09/91 

07/18/91 

07/18/91 

07/18/91 

07/18/91 

07/23/91 

07/25/91 

07/26/91 

07/18/91 

07/23/91 

07/23/91 

07/23/91 

07/09/91 

07/18/91 

07/03/91 

07/03/91 

07/03/91 

07/03/91 

07/09/91 

07/09/91 

07/09/91 

07/09/91 

07/18/91 

07/18/91 

07/18/91 

07/18/91 

07/18/91 

07/23/91 

07/23/91 

07/25/91 

07/25/91 

07/18/91 

07/25/91 

07/18/91 

07/03/91 

07/03/91 

07/18/91 

07/03/91 

07/03/91 

07/03/91 


Mr.  Salvatore  □.  Benisatto,  Eastwood  ^ 
Mr.  Kenneth  J  Matzick,  Witliam  Beaum 
Mr.  Salvatore  O  Benisatto.  Alpha  Maf>c 
Mr.  Reynold  Banks,  Capitol  View  Care  i 
Mr.  Jarry  Jurena.  Tnrxty  Hoapoal.  315  f 
Mr.  Larry  Bishop,  Union  Memorial  Hosp 
Mr.  0.  Max  Francis,  Btstx)p  Oarkson  M 
Mr.  John  Maluaka.  Si  Peter's  Med>nal  i 
Ms.  Linda  DiNtolfo,  Hudson  View  Care  i 
Mr.  Joseph  Jordano,  Harborview  Hwttt 
Mr.  Lloyd  Cuniar.  Chnst  Hospital,  176  F 
Mr.  Bernard  Dickens,  Sr ,  United  Hospfl 
Mr.  Alex  De  Venecia.  Lifehne  Intematio 
Mr.  Oscar  Halar,  Bayviaw  Conval,  Ceni 
Mr.  Berel  Terwienbaum,  Perth  Amboy  h 
Mr.  Marc  K  Lory,  UMDNJ— Univarsrty  I 
Mr.  Thomas  Schemljer,  St  Francis  Hos 
Mr.  R.  Gordon  Taykir.  Lea  Regkxial  Ho 
Mr  Alan  Kopman.  Waatchestar  Square 
Ms.  Marily  Baaoer.  Crouse  Irvmg  Memc 
Mr  Don  A.  Corey.  Niagara  Falls  Merrxji 
Ms.  Deborah  D.  Dot»on,  HCR  DBA  Da 
Mr  Bojca  W  Reinhardt  Coronado  Hoa 
Mr  Williams  Bums,  HCA  Rio  Qrwida  R 
Mr  Stave  Jackson.  Southwest  Gen'l  Hi 
Mr  WMiam  R  Blanchard,  DeTar  Hospiti 
Mr,  William  c  Ball,  Outr«ach  Hearth  Se 
Ms.  Bndgete  Martin,  Tnnity  Nursir^  S« 
Mr.  William  E  Ball.  BWB  Sunbelt  Home 
Mr.  Charles  Van  Vorst  Santa  Rosa  H« 
Mr.  David  J.  Ha»y.  SouBwast  Texas  Re 
Sister  Getchen  Kunz.  Si  Joseph  Hoap. 
Total  Attestatuns— 85 


[FR  Doc.  91-18879  Filed  S-6-81;  &< 

BILUNOCOOC  «810-30-« 


Employmant  Standards 
Administration,  Wage  and  Hi 
Division    I  j 

Minimum  Wages  for  Federal  i 
Federally  Assisted  Construd 
General  Wage  Determination 
Decisions 

General  wage  detenninatiot 
of  the  Secretary  of  Labor  are  i 
accordance  with  applicable  la 
based  on  the  information  obta 
the  Department  of  Labor  from 
of  local  wage  conditions  and  c 
available  fit)m  other  sources. ' 
specify  the  bask  hourly  wage 
fringe  benefits  which  are  detei 
be  prevailing  for  the  describee 
of  laborers  and  mechanics  em 
constructioB  projects  of  a  simi 
character  and  in  the  localities 
therein. 

The  detenninations  in  these 
of  prevailing  rates  and  fringe  \ 
have  been  made  in  accordana 
CFR  part  1.  by  authority  of  the 
of  Labor  pursuant  to  the  provii 
the  Davis-Bacon  Act  of  March 
amended  {46  Stat  1494.  as  am 
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>ublic  inquiries.  In 
ons  and  supporting 
statements  (but  not 
5  documentation)  are 
ection  at  the  address 
nt  and  Training 
it  forth  in  the 
in  of  this  notice, 
les  to  file  a  complaint 
ular  attestation  or  a 


facility's  activities  under  that 
attestation,  such  complaint  must  be  filed 
at  the  address  for  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC,  this  1st  day  of    - 
August,  1991. 

Robert  A.  Schaerfl, 

Director,  United  States  Employment  Service. 


TiFicATiONS  Approved  Attestations 

»1  to  07/31/91) 
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a..  Marietta.  GA  30060,  404-422-8913 

l.b.a..  Savannah,  GA  31499,  912-925-4402 „ 

jwa.  HI  96786,  808-531-3511 

'86.  808-621-841 1 

lots,  60123,  708-697-3750 

Mcago.  Illinois  60660,  312-769-2230 

;  Park,  lllinots  60302,  708-848-5966 

Chicago,  Illinois  60415.  708-448-1540.... 

.  60062.  709-498-9320 

-626-4300 

60646,  31 2-338-6800 

1.312-545-8700 

Imhurst.  IL  60126,  708-530-5225 _.. 

Street,  Honiewood,  IL  60430.  708-957-9200 

:haumburg,' Lombard.  IL  60148,  708-495-1700 

L  601 48,  708-495-1 700 

48,708-495-1700 

1 7,  31 2-768-081 0 

812-725-0443 •. 

saton,  IL  60187,  708-668-2500 i 

Chicago.  IL  60626,  312-973-7200 

>ban,  IN  46342.  219-947-6140 , 

anapolis.  IN  46260.  317-870-8166 , 

ckton.  MA  02401,  508-583-4500 , 

,  Baltimore,  MD  21224.  301-550-0100 

ttlo.  Washington  98104.  206-386-2141 

)fe,  MD  21230.  301-347-3201 

Ml  48207 

Ml  48235,  313-345-5000 

II  48207.  313-923-5800 „ 


State 


AR 

AZ 

AZ 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

GA 

CA 

CA 

CT 

OC 

DC 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

GA 

GSA 

GA 

GA 

HI 

HI 

IL 

IL 

IL 

H. 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

H. 

H. 

IL 

IL 

IL 

IN 

IN 

MA 

MO 

MD 

MD 

Ml 


Approval 
date 


07/09/01 

07/18/91 

07/26/91 

07/03/Ot 

07/00/91 

07/09/91 

07/00/91 

07/15/91 

07/17/91 

07/18/91 

07/18/91 

07/23/91 

07/23/91 

07/23/91 

07/25/91 

07/25/91 

07/25/01 

07/18/91 

07/03/91 

07/00/91 

07/03/91 

07/03/91 

07/08/91 

07/09/91 

07/18/01 

07/18/01 

07/18/91 

07/18/91 

07/23/91 

07/25/91 

07/26/91 

07/18/91 

07/23/91 

07/23/91 

07/23/91 

07/09/91 

07/18/91 

07/03/91 

07/03/91 

07/03/91 

07/03/91 

07/09/91 

07/09/91 

07/09/91 

07/09/91 

07/18/91 

07/18/01 

07/18/01 

07/18/91 

07/18/91 

07/23/01 

07/23/01 

07/25/01 

07/25/91 

07/18/91 

07/25/01 

07/18/01 

07/03/01 

07/03/91 

07/18/91 

07/03/91 

07/03/91 

07/03/01 


Division  of  Foreign  Labor  CERTiPtCATiONS  Approved  Attestations— Continued 

[07/01/01  10  07/31/91) 


CEO-oame/fadlity  n«me/i 


Mr.  Salvatore  O.  Benlsatto,  Eastwood  Nursing  Center.  626  E.  Grand  Blvd.  Detroit  Ml  48207.  313-023-5818- 


Mr.  Kenneth  J.  MatzJck,  Witliam  Beaumont  Hosp.— Roya.  3601  West  Thtrteen  Mile  Road,  Royal  Oak,  Ml  48073,  313-637-4814 

Mr.  Salvatore  O.  Benisatto,  Alpha  Manor  Nurstng  Home,  440  E  Grand  Blvd  Detroit  Ml  48207.  313-670-2900... 

Mr.  Reynold  Banks,  Capflol  View  Care  Center.  707  Armstrong.  L^Mrig.  Ml  48011.  517-393-5680 


Mr.  Jerry  Jurena.  Tnnity  Hoapoal.  315  Knapp  Street  Wo«  Point  MT  59201.  406-653-2100 

Mr.  l-arry  Bishop.  Union  Memorial  Hosp,  600  Hospital  Dr.,  Monroe.  NO  281 1 1,  704-283-3100. 

Mr.  D.  Max  Francis.  Bishop  Oarkson  Memorial  Hosp,  44th  &  Dewey  Ave,  Omaha.  NE  68105,  402-552-2000 

Mr.  John  Matuaka.  9t  Peter's  Med<r«l  Center.  254  Easton  A««.,  New  Brunswick.  NJ  06903,  008-746-8600 

Ms.  Unda  DiNdfo,  Hudson  View  Care  A  Rehab  C»,  0020  Wal  Slwat  North  Bargwx  NJ,  07047,  201-061-4040.... 
Mr.  Joseph  Jordano.  Harborvnw  Health  Care  Facibty,  178-198  Ogden  Ave..  Jersey  City.  NJ  07307,  201-063-1800.. 

Mr.  Ltoyd  Cumer.  Chnst  Hospital.  176  Palisade  Aventie,  Jersey  City.  NJ  07306,  201-795-8355 

Mr.  Bernard  Dickens,  Sr ,  United  Hospttals  Med.  Clr..  15  South  Ninth  Street  Newark.  HJ  07107,  201-268-857B. 

Mr.  Alex  De  Veneaa.  UMine  lr«emalk>r»8l.  tHJ  Co.,  309  Bldwin  Avenue,  Jersey  City  NJ  07306,  201-420-6331 

Mr.  Oscar  He«er,  Bayvww  Conval.  Center,  Lake  Boulevard,  Bayvtta.  NJ  08721.  908-269-0500 


Mr.  Berel  Tenoenbaum,  Perth  Amboy  Nursing  Home,  303  Elm  Street  Perth  Aniboy.  NJ  08861.  908-442-0540. 

Mr.  Marc  H.  Lcry,  UMONJ— University  Hosp..  150  Bergen  Street  Newark,  NJ  07103,  201-456-5658 

Mr.  Thomas  Schemtjor.  St  Francis  Hospital,  Franciscan  Health  System  o1  NJ,  Inc  ,  Jersey  City,  NJ  07302,  201-714-8900 . 

Mr.  R  Gordon  Taylor,  Lee  Regional  Hospital.  5419  Lovmgton  HigiNwy.  Hobbs,  NM  86240.  505-392-6581 ._ _. 

Mr  Alan  Kopman,  Weatchestsr  Square  Med.  Clr,  2475  St  Raymond  Ave..  Bronx.  NY  10461.  212-430-7300 


Ms.  Marily  Baader.  Crouse  lrvir>g  Memorial  Hoap.,  736  Irving  Avenue,  Syracuse,  NY  13210,  315-470-7521 . 

Mr  Don  A.  Corey,  Niagara  Falls  Merrxxial  Med.  Ctr.,  621— 10th  Street  Niagara  Falls,  NY  14302,  716-278-4340 

Ms.  Deborah  D.  Dobson,  HCR  DBA  Oakmont  West  Nur.  Ctr ,  600  Sulphur  Sprlrtga  Rd  .  Gree(«w«e,  SC  20611.  003-246-2711 . 

Mr.  Bruce  W  Hemhar*.  Coronado  Hospital.  One  Medical  Plaza.  Pairipa.  TX  79065,  806-665-3721 „____ 

Mr  Williams  Buma.  HCA  Rio  QrwKle  Reglonil  Hoip.  101  East  Rklge  Road,  McAllen,  TX  78503,  512-632-6000 

Mr  Steve  Jackson,  SouthwiesJ  GenI  Hoap.  7400  Baitte  Blvd.,  San  Antonio.  TX  78224,  612-921-2000 _ 

Mr.  Wiliam  R  Blanchard,  DeTar  Hospital.  501  East  San  Antonio.  Victona.  TX  77901.  512-575-7441 _ _. 

Mr.  William  c^  Ball,  Outreach  Health  Ser  of  San  Antonw.  1111  Babcock  Road,  San  /Antonio,  TX  78201,  512-736-2860 

Ms.  Bndgete  Martin,  Tnnity  Nursing  ServiOM.  If«c.  507  North  Belt  Fa«i  suite  450.  Houston.  TX  7706a  713-031-4960 

Mr.  William  E  Ball,  BWB  Sunbelt  Home  Health  Agency,  171 1  Montana  Avenue,  El  Paso,  TX  79902,  015-532-5942 

Mr.  Charles  Van  Vorst  Santa  Rosa  Health  Care  Corp.,  519  W.  Houston  Street  San  Antonio.  TX  78207.  512-228-2011 

Mr.  David  J.  Holly,  SoutfWMt  Texas  Rehab.  Hosp..  3340  Plaza  10  Blvd.,  Beaumont  TX  77707,  409-835-0635 

Sister  Getchen  Kunz.  St  Josepti  Hoap.  A  HaaMi  Ctr.  2801  Franoiacan  Orhrn.  Brywt  TX  moz,  400-776-2S1S 

Total  Attestations— 85 
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J  NT 
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TX 
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07/03/91 
07/16/01 

07/18/91 
07/25/91 
07/2S/91 
07/23/91 
07/00/91 
07/03/91 
07/03/91 
07/00/01 
07/11/01 
07/16/91 
07/10/91 
07/23/01 
07/25/91 
07/25/91 
07/25/91 
07/25/01 
07/02/91 
07/12/81 
07/25/01 
07/03/91 
07/03/91 
07/09/91 
07/18/91 
07/18/91 
07/23/91 
07/23/91 
07/23/01 
07/23/91 
07/23/81 
07/2S/81 


(FR  Doc.  91-18079  Filed  ft-«-01;  8:46  am] 

MLUNOCOOC  «810-3fr4i 


Employment  Standards 
Administration,  Wage  and  Hour 
Division    1 1 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determinatioa  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  apphcable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wa^e  conditions  and  data  made 
available  from  other  aoiirces.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
constructiofi  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 193t.  as 
amended  {46  Stat  1494.  as  amended.  40 


U.S£:.  276a]  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shalL  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  tbe  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 


no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  tbe 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  t>enefit8.  notice  of  which  is 
published  herein,  and  which  are 
contained  In  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  Interest 
in  the  rate*  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  b«iefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
sttbinitting  this  data  may  be  obtained  by 
writing  to  tte  U^  Dqwroneot  of  Labor, 


37932 


Federal  Register  /  Vol.  56,  No.  154  /  Friday.  August  9,  1991  /  Notices 


Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014,  Washington, 
DC  20210. 

Modincadons  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modiHed 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

District       of      Columbia,    p.  79,  pp.  80-90. 

DC91-1  {Feb.  22,  1991). 
Massachusetts: 

MA91-1  (Feb.  22, 1991) p.  421.  pp.  423, 

425,  426. 

MA91-3  (Feb.  22,  1991) p.  453.  pp.  454- 

455. 
New  York: 

NY91-8  (Feb.  22.  1991) p.  857.  pp.  858- 

868. 
NY91-12  (Feb.  22, 1991) ....  p.  893,  pp.  893- 

900. 
Rhode  Island.  RI91-1  (Feb.    p.  1149,  pp. 

22.  1991).  1150-1152. 

West     Virginia,     WV91-2    p.  1421.  pp. 
(Feb.  22. 1991).  1422-1444b. 

Volume  11 

Minnesota,   MN91-7   (Feb.  p.  587.  pp.  587- 

22,  1991).  606b. 

New      Mexico,      NM91-1  p.  779,  p.  780. 

(Feb.  22, 1991). 

Texas.   TX91-17   (Feb.   22.  p.  1061,  p.  1062. 

1991). 
Wisconsin: 

WI91-7  (Feb.  22, 1991) p.  1221. 

WI91-11  (Feb.  22. 1991) ....  p.  1259. 

WI91-13  (Feb.  22, 1991) ....  p.  1267. 

WI91-14  (Feb.  22, 1991) ....  p.  1271. 

Volume  III 

Idaho.    ID91-5    (Feb.    22,    p.  229,  p.  230. 

1991). 
Washington: 

WA91-1  (Feb.  22,  1991) p.  451.  pp.  457- 

458,  472. 

WA91-2  (Feb.  22, 1991) p.  477,  pp.  478- 

480. 

WA91-3  (Feb.  22, 1991) p.  487,  p.  488. 

WA91-6  (Feb.  22.  1991) p.  499,  p.  500. 

WA91-7  (Feb.  22, 1991) p.  501. 


Wage  Determination  Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 


Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC,  20402,  (202) 
783-3238. 

When  ordering  sub8cription(s],  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  2nd  day  of 
August  1991. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  91-18763  Filed  8-8-91;  8:45  am] 

BILUNQ  COOe  4610-27-H 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Challenge/ Advancement  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge/ 
Advancement  Advisory  Panel  (Design 
Arts  Challenge  III  section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  August  27, 1991  from  9  a.m.-5:30 
p.m.  in  room  714  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania,  PJW.. 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.-lO  a.m.  and 
4:30  p.m.-5;30  p.m.  The  topics  will  be 
welcoming  remarks,  overview  of 
Challenge  III,  and  policy  discussion. 

The  remaining  portion  of  this  meeting 
from  10  a.m.-4:30  p.m.  is  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1991,  this  session  will  be  closed  to  the 
public  pursuant  to  subsection  (c)  (4),  (6) 
and  (9)(B)  of  section  552b  of  title  5. 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 


Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  thi<* 
guidance 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated:  August  6. 1991. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  91-18994  Filed  »-8-91:  8:45  am] 

BILLING  COOE  7S37-01-M 


Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-arts 
Advisory  Panel  (Presenting 
Organizations  "B"  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  August  27, 1991  from  9  a.m.-7 
p.m.,  August  28-29  from  9  a.m.-8  p.m. 
and  August  30  from  9  a.m.-5  p.m.  in 
room  M-14  at  the  Nancy  Hanks  Center 
1100  Pennsylvania  Avenue  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  30  hom  2  p.m.-5 
p.m.  The  topics  will  be  guidelines  review 
and  policy  discussion. 

The  remaining  portions  of  this  meeting 
on  August  27  from  9  a.m.-7  p.m.,  August 
28-29  from  9  a.m.-8  p.m.  and  August  30 
from  9  a.m.-2  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1991.  these  sessions  will  be  closed  to  the 


public  pursuant  to  subsection 
and  (9)(B^  of  section  552b  of  ti 
United  States  Code. 

Any  interested  persons  maj 
observers,  meetings,  or  portio: 
of  advisory  panels  which  are  i 
public. 

Members  of  the  public  atter 
open  session  of  a  meeting  will 
permitted  to  participate  in  the 
discussions  at  the  discretion  c 
chairman  of  the  panel  if  the  cl 
a  full-time  Federal  employee, 
chairman  is  not  a  full-time  Fe( 
employee,  then  public  particif 
be  permitted  at  the  chairman': 
discretion  with  the  approval  o 
time  Federal  employee  in  atte 
the  meeting,  in  compliance  wi 
guidance. 

If  you  need  special  accomm 
due  to  a  disability,  please  con 
Office  of  Special  Constituenci 
National  Endowment  for  the  / 
Pennsylvania  Avenue  NW.,  W 
DC  20506,  202/682-5532,  TTY  : 
5496,  at  least  seven  (7)  days  pi 
meeting. 

Further  information  with  rel 
this  meeting  can  be  obtained  I 
Yvonne  M.  Sabine,  Advisory  ( 
Management  Officer,  Nationa 
Endowment  for  the  Arts,  Was 
DC  20506,  or  call  (202)  682-54c 

Dated:  August  6, 1991. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Open 
National  Endowment  for  the  Arts. 
(FR  Doc.  91-18995  Filed  8-8-91;  8;. 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315  and  50-316 

Indiana  Michigan  Power  Co^ 
Exemption 

In  the  Matter  of  Indiana  Michigi 
Co.  (Donald  Q  Cook  Nuclear  Plan 
and  2). 


The  Indiana  Michigan  Powe 
Company,  (the  licensee)  is  the 
Facility  Operating  License  Noi 
and  DPR-74,  which  authorizes 
of  the  Donald  C.  Cook  Nucleai 
steady-state  power  levels  not 
of  3250  and  3411  megawatts  th 
respectively.  The  facilities  are 
pressurized  water  reactors  loc 
the  licensee's  site  in  Berrien  C 
Michigan.  The  licenses  provid 
other  things,  that  the  licensee 
to  all  rules,  regulations,  and  oi 
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Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  thi<* 
guidance 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Peimsylvania  Avenue.  NW., 
Washington.  DC  20506.  202/682-5532. 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  August  6, 1991. 
Yvonne  M.  Sabine. 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  91-18994  Filed  8-8-91;  8:45  am] 

BILLING  CODE  7S37-01-M 


Inter-Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-arts 
Advisory  Panel  (Presenting 
Organizations  "B"  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  August  27, 1991  from  9  a.m.-7 
p.m.,  August  28-29  from  9  a.m.-8  p.m. 
and  August  30  from  9  a.m.-5  p.m.  in 
room  M-14  at  the  Nancy  Hanks  Center 
1100  Pennsylvania  Avenue  NW.. 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  30  from  2  p.m.-5 
p.m.  The  topics  will  be  guidelines  review 
and  policy  discussion. 

The  remaining  portions  of  this  meeting 
on  August  27  from  9  a.m.-7  p.m..  August 
28-29  from  9  a.m.-8  p.m.  and  August  30 
from  9  a.m.-2  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June  5, 
1991,  these  sessions  will  be  closed  to  the 


public  pursuant  to  subsection  (c)(4).  (6) 
and  (9)(B^  of  section  552b  of  title  5. 
United  States  Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  wdth  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532.  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated:  August  6. 1991. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

(FR  Doc.  91-18995  Filed  8-8-91;  8:45  am) 

BILUNQ  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-315  and  50-316] 

Indiana  Michigan  Power  Co^ 
Exemption 

In  the  Matter  of  Indiana  Michigan  Power 
Co.  (Donald  Q  Cook  Nuclear  Plant  Units  1 
and  2). 

I 

The  Indiana  Michigan  Power 
Company,  (the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-58 
and  DPR-74,  which  authorizes  operation 
of  the  Donald  C.  Cook  Nuclear  Plants  at 
steady-state  power  levels  not  in  excess 
of  3250  and  3411  megawatts  thermal, 
respectively.  The  facilities  are 
pressurized  water  reactors  located  at 
the  licensee's  site  in  Berrien  County. 
Michigan.  The  licenses  provide,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 


the  Nuclear  Regulatory  Commission  (the 
Conmiission)  now  or  hereafter  in  effect. 

n 

General  Design  Criterion  (GDC)  2  of 
appendix  A  to  10  CFR  part  50  requires 
that  structures,  systems,  and 
components  important  to  safety  shall  be 
designed  to  withstand  the  effects  of 
natural  phenomena  such  as 
earthquakes,  tornadoes,  hurricanes, 
floods,  tsunami  and  seiches  without  loss 
of  capability  to  perform  their  safety 
functions,  liie  design  bases  for  these 
structures,  systems,  and  components 
shall  reflect:  (1)  Appropriate 
consideration  of  the  most  severe  of  the 
natural  phenomena  that  have  been 
historically  reported  for  the  site  and  the 
surrounding  area,  with  sufficient  margin 
for  the  limited  accuracy,  quantity,  and 
period  of  time  in  which  the  historical 
data  have  been  accumulated;  (2) 
appropriate  combinations  of  the  effects 
of  normal  and  accident  conditions  with 
the  effects  of  the  natural  phenomena; 
and  (3)  the  importance  of  the  safety 
functions  to  be  performed. 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a).  are 
(1)  authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
present  special  circumstances.  Section 
50.12(a)(2)(v)  of  10  CFR  part  50  indicates 
that  special  circumstances  exist  when 
an  exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulation  and  the  licensee  has  made 
good  faith  efforts  to  comply  with  the 
regulation. 

Ill 

By  letter  dated  July  19. 1991.  the 
licensee  requested  an  exemption  from 
the  requirements  of  GDC  2  of  appendix 
A  to  10  CFR  part  50  for  the  emergency 
diesel  generator  (EDG)  combination  air 
intake  piping  including  silencer  and 
intake  filters,  the  EDG  exhaust  piping 
including  silencer,  and  the  EDG  room 
ventilation  supply  ductwork  to  be  able 
to  withstand  the  effects  of  a  tornado. 
The  licensee  requested  that  this 
exemption  remain  in  effect  until  August 
17, 1991,  to  allow  time  to  implement 
plant  modifications  designed  to 
strengthen  the  tornado  resistance  of  the 
affected  components  and  bring  the 
affected  components  into  compliance 
with  GDC  2. 

The  licensee  first  identified  a  concern 
with  the  ability  of  the  affected 
components  to  withstand  the  effects  of  a 
tornado  during  conduct  of  a  licensee 
electrical  distribution  system  functional 
inspection  (EDSFI)  readiness  review. 


Questions  arose  as  to  the  existence  of 
proper  documentation  to  support  diesel 
generator  operation  during  a  tornado. 

The  specific  items  in  question  are  the 
ventilation  ductwork  which  supplies 
cooling  air  to  the  rooms  in  which  the 
diesel  generators  are  located,  the  intake 
silencer  for  the  diesel  generator 
combustion  air,  and  the  diesel  generator 
exhaust  piping. 

In  the  highly  unlikely  event  that  a 
tornado  passes  over  the  Cook  Nuclear 
Plant,  the  intake  ductwork  supplying  the 
diesel  generator  room  ventilation  may 
be  subjected  to  an  unacceptable 
decrease  in  internal  pressure.  If  the 
ventilation  system  is  not  running  at  the 
time  the  tornado  passes,  a  damper  in  the 
line  would  be  closed,  effectively 
isolating  the  internal  area  of  the  ducting 
from  the  diesel  generator  room.  Because 
the  ducting  passes  through  the  diesel 
generator  room  and  the  room  would  not 
be  vented,  a  differential  pressure  would 
be  imposed  across  the  ducting  upsteam 
of  the  damper. 

The  licensee  was  unable  to  locate 
documentation  which  demonstrates  the 
ability  of  the  ductwork  to  survive  the 
differential  pressure  associated  with  this 
tornado  condition.  Their  preliminary 
assessment  concluded  that  duct  collapse 
may  be  possible.  A  similar  concern 
exists  for  the  diesel  generator 
combustion  air  intake  silencer  located 
inside  the  diesel  generator  room. 

Additionally,  the  supply  and  exhaust 
piping  have  components  which  are 
located  outside  of  the  builing.  These 
components,  exhaust  silencer,  intake 
filters,  and  piping  could  be  exposed  to 
high  wind  forces.  The  licensee  has  been 
unable  to  locate  documentation  which 
demonstrates  the  ability  of  these 
components  to  withstand  the  forces 
associated  with  the  wind  loadings. 

IV 

The  buildings  and  structures  housing 
safety-related  equipment  at  the  D.C. 
Cook  Nuclear  Plant  were  designed  to 
withstand  the  effects  of  a  tornado.  The 
EDG  exhaust  silencer,  combustion  air 
intake,  and  ventilation  intake 
components  are  located  such  that 
structures  provide  a  measure  of 
shielding  from  tornado  effects.  Further, 
the  licensee  has  implemented 
compensatory  actions  to  alleviate  the 
concerns  associated  with  vacuum- 
induced  pressure  differential  across  the 
ventilation  ductwork  and  the 
combustion  air  intake  silencer.  These 
including  running  the  EDG  room 
ventilation  fans  continuously.  This 
opens  the  damper  which  provides  a  path 
for  pressure  equalization.  Also,  doors  to 
the  diesel  generator  rooms  and  doors 
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and  manways  in  other  compartments 
through  which  the  ventilation  ductwork 
passes  have  been  opened  (and 
appropriate  fire  watches  stationed  as 
necessary)  to  allow  for  a  vent  path  and 
reduce  the  potential  for  a  pressure 
di^erential  to  exist  Other  compensatory 
actions  (modifications  to  external 
components)  are  underway  and  include 
using  cables  to  provide  additional 
support  and  removal  of  a  portion  of  the 
ventilation  intake  which  protrudes 
outside  the  building.  These 
modifications  will  address  the  tornado 
wind  loading  concerns  and  are  to  be 
completed  no  later  than  August  17. 1991, 
and  will  include  development  of 
adequate  procedures  for  installation. 
Using  preliminary  results  from  their 
probabilistic  risk  assessment,  the 
licensee  calculated  that  tornadoes 
resulting  in  90  mph  or  greater  winds 
occur  with  a  frequency  of  2 X  10~*  per 
year  within  a  125-mile  radius  of  the  D.C. 
Cook  Nuclear  Plant.  Further,  the 
majority  of  tornadoes  within  a  125-mile 
radius  of  the  plant  occur  in  the  months 
of  April,  May,  and  June.  When 
considering  whether  a  tornado  of  90 
mph  or  greater  winds  would  occur  and 
cause  both  a  loss  of  o^-site  power  and 
loss  of  the  EEKJs,  the  probabihty  is  even 
lower. 


The  staff  has  reviewed  the 
information  supplied  by  the  licensee  and 
has  had  numerous  discussions  with  the 
licensee  concerning  the  circimistances 
of  the  event,  their  operability 
determination,  and  their  compensatory 
and  corrective  actions.  The  licensee  has 
determined  that  these  actions  would 
bring  the  EDGs  into  compliance  with 
GDC  2  and  would  be  fully  implemented 
no  later  than  August  17, 1991.  The  staff 
agrees  with  the  licensee  that  the  actions 
they  have  described  will  adequately 
enhance  the  ability  of  the  affected 
components  to  withstand  the  effects  of  a 
tornado.  Additionally,  the  staff  concurs 
with  the  licensee's  determination  that 
the  occurrence  of  a  tornado  during  the 
short  duration  that  this  exemption  will 
be  in  effect  is  a  low  probability  event. 
The  staff  notes  also  that  upon  discovery 
of  the  nonconforming  condition,  the 
licensee  made  a  good  faith  effort  to 
comply  with  the  regulations  through 
immediate  implementation  of 
compensatory  actions. 

Accordingly,  the  Commission  has 
determined  pursuant  to  10  CFR  50.12(a) 
that  (1)  this  exemption  as  described  in 
section  III  is  authorized  by  law.  will  not 
present  an  undue  risk  to  public  health 
and  safety,  and  is  consistent  with  the 
common  defense  and  security,  and  (2) 
special  circumstances  as  provided  in  10 


CFR  50.12(a)(2Kv)  are  present  for  this 
exemption  in  that  the  exemption  would 
provide  only  temporary  relief  from  the 
applicable  regulation  and  the  licensee 
has  made  a  good  faith  effort  to  comply 
with  the  regulation.  Therefore,  the 
Commission  hereby  grants  the 
Exemption  request  identified  in  section 
III  above.  The  Exemption  shall  remain  in 
effect  until  August  17, 1991,  or  until  such 
time  as  the  licensee  completes 
modifications  to  achieve  compliance 
with  GDC  2,  whichever  is  sooner. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(56  FR  36849). 

This  Exemption  is  effective  as  of  the 
date  of  its  issuance. 

Dated  at  Rockville,  Maryland  this  1st  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
Bnice  A.  Boger, 

Director,  Division  of  ReoctorProJecta  UI/IV/ 
V,  Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc  91-18963  Filed  8-6-81:  8:45  am] 
MUMQ  COOC  7SaO-«1-H 


OFFICE  OF  THE  UNITEO  STATES 
TRADE  REPRESENTATIVE 

[Docket  Na  301-69A1 

Japanese  Government  Procurement 
PoHcies  Affecting  Arctiltectural, 
Engineering  and  Construction 
Services  and  Related  Consulting 
Services 

agency:  Office  of  the  United  States 
Trade  Representative  (USTR). 
ACTION:  Notice  of  bilateral  agreement 
and  further  monitoring  pursuant  to 
section  306  of  the  Trade  Act  of  1974  (the 
'Trade  Act"),  as  amended,  19  U.S.C. 
2416. 

summary:  This  notice  provides  follow- 
up  information  to  a  notice  published  in 
the  Federal  Register  on  May  1, 1991  (56 
FR  20057).  On  November  21. 1989,  the 
USTR  determined,  pursuant  to  section 
304(a)(1)(A)  of  the  Trade  Act,  that 
certain  acts,  policies  and  practices  of 
the  Government  of  Japan  with  re8];>ect  to 
the  procurement  of  architectural 
engineering  and  construction  services 
and  related  consulting  services  by  the 
Japanese  Government  were 
unreasonable  and  burdened  or  restricted 
U.S.  commerce.  The  USTR  further 
determined,  pursuant  to  secticm 
304(a)(1)(B)  of  the  Trade  Act  that  no 
responsive  action  under  section  301  of 
the  Act  was  appropriate  at  that  time  in 
light  of  certain  commitments  made  by 
the  Government  of  Japan.  The  USTR  has 


been  monitoring  Japan's  implementation 
of  these  commitments  piu^uant  to 
section  306  of  the  Trade  Act.  and  has 
been  seeking  a  satisfactory  resolution  of 
additional  concerns  in  bilateral 
negotiations,  which  have  included  a  full 
review  of  the  "Major  Projects 
Arrangements"  (MPA)  concluded  by  the 
United  States  and  Japan  in  198& 

As  of  April  1991,  those  negotiations 
had  not  yet  resulted  in  a  satisfactory 
agreement.  Therefore,  on  April  26, 1991, 
the  USTR  proposed  to  impose 
restrictioiu  on  the  provision  in  the 
United  States  of  architectural, 
engineering  and  construction-related 
services  of  Japan,  by  determining  that 
no  Japanese  contractor  or  subcontractor 
would  be  eligible  to  enter  into  such 
services  contracts  with  certain  federal 
agencies  for  the  construction,  alteration, 
or  repair  of  any  public  buildings  or 
public  works  in  the  United  States. 
Notice  of  the  proposed  action  was 
published  in  the  Federal  Register  on 
May  1, 1991  (56  FR  20057).  and  public 
comment  was  solicited  and  received. 

On  June  1, 1991,  negotiations  with  the 
Government  of  Japan  resulted  in  an 
agreement  that  substantially  improves 
procedures  in  the  MPA  and  expands  its 
coverage,  addressing  many  of  the  U.S. 
concerns  regarding  the  Japanese 
Government  procurement  policies 
affecting  architectural,  engineering  and 
construction  services  and  related 
consulting  services  identified  in  the 
USTR's  determination  of  November  21, 
1989.  Therefore,  the  USTR  will  not  take 
action  at  this  time  against  Japan  under 
section  301  of  the  Trade  Act.  The  United 
States  will  monitor  Japan's 
implementation  of  this  trade  agreement 
pursuant  to  section  306  of  the  Trade  Act. 

ADDRESSES:  Office  of  the  U.S.  Trade 
Representative,  600 17th  Sbwt,  NW., 
Washington.  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT 

Erin  Endean,  Director  for  Japan.  Office 
of  Japan  and  China  Affairs,  USTR,  (202) 
395-5071;  or  Terri  Van  Hoozer.  Office  of 
Japan.  U.S.  Department  of  Commerce, 
(202)  377-4527. 

SUPPtfMENTARY  INFORMATION:  On 

November  21, 1988,  pursuant  to  section 
1305  of  the  Onmibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L  No. 
100-418, 102  Stat.  1182),  the  United 
States  Trade  Representative  initiated  an 
investigation  under  section  302  of  the 
Trade  Act  regarding  those  acts,  policies 
and  practices  of  the  Government  of 
Japan,  and  of  entities  owned,  financed, 
or  otherwise  controlled  by  the 
Government  of  Japan,  that  are  barriers 
in  Japan  to  the  offering  or  performance 
in  Japan  by  United  States  persons  of 


architectural,  engineering,  anc 
construction  services,  and  reU 
consulting  services. 

On  the  basis  of  the  invsetigi 
after  consolations  with  the  Gc 
of  Japan  and  the  affected  U.S. 
the  USTR  determined,  on  Nov 
1989,  pursuant  to  section  304(£ 
the  Trade  Act,  that  certain  acl 
and  practices  of  the  Govemmi 
Japan  with  respect  to  the  proc 
architectural,  engineering  and 
construction  services  and  rela 
consulting  services  by  the  Jap 
Government  were  unreasonab 
burdened  or  restricted  U.S.  co 

The  USTR  further  determini 
pursuant  to  section  304(a)(l)(I 
Trade  Act,  that  no  responsive 
under  section  301  of  the  Act  w 
appropriate  at  that  time  in  ligl 
written  commitments  made  bj 
Government  of  Japan  regardir 
the  Government  of  Japan  intet 
take  to  improve  access  for  U.£ 
its  market,  and  (b)  written  cor 
made  by  the  Government  of  ]i 
ongoing  bilateral  consultation 
unresolved  matters  regarding 
the  construction  market,  inclu 
consultations  that  had  been  sc 
for  spring  1990  in  the  context  ( 
of  the  Major  Projects  Arrangei 
concluded  by  the  Government 
and  the  United  States  in  May 

The  USTR  found  it  unreasoi 
a  burden  or  restriction  on  U.S. 
commerce,  that  the  Govemme 
Japan  implemented  procureme 
in  the  construction  sector  in  a 
limited  competition  and  facilit 
collusive  bidding  practices  ("d 
including  inadequate  use  of 
administrative  measures  restr 
collusive  bidding  activities,  ar 
operation  of  the  designated  bii 
system.  Specific  reasons  for  th 
determination  were  set  forth  ii 
Federal  Register  notice  publisi 
November  29, 1989  (54  FR  491! 

In  addition,  the  USTR  found 
unreasonable,  and  a  burden  oi 
restriction  on  U.S.  commerce. 
Government  of  Japan  used  opi 
procedures  only  in  the  14  cons 
projects  covered  by  the  Major 
Arrangements.  In  negotiations 
Government  of  Japan  followin 
determinations,  the  United  Sts 
to  expand  the  coverage  of  thos 
Arrangements  to  additional  pi 
works  projects,  and  to  revise  t 
Arrangements  to  address  exisi 
problems.  However,  as  of  Apr 
those  negotiations  had  not  yet 
in  a  satisfactory  agreement.  Tl 
on  April  26. 1991,  the  USTR  pr 
impose  restrictions  on  the  pro' 
the  United  States  of  architectu 
engineering  and  construction-i 
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r)  are  present  for  this 
t  the  exemption  would 
porary  relief  from  the 
ition  and  the  licensee 
faith  effort  to  comply 
Ml.  Therefore,  the 
(by  grants  the 
8t  identified  in  section 
;emption  shall  remain  in 
Bt  17, 1991,  or  until  such 
lee  completes 
achieve  compliance 
chever  is  sooner. 
CFR  51.32,  the 
determined  that  the 
Exemption  will  have  no 
;t  on  the  environment 

a  is  effective  as  of  the 
ice. 

k.  Maryland  this  Ist  day 
Regulatory  Conunission. 

>fReoctorProJecta  Ui/IV/ 
r  Reactor  Regulation. 
Filed  8-8-01;  &45  am] 
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lated  Consulting 

if  the  United  States 

ative  (USTR). 

f  bilateral  agreement 

toring  pursuant  to 

i  Trade  Act  of  1974  (the 

amended,  19  U.S.C. 


lOtice  provides  follow- 
>  a  notice  published  in 
Iter  on  May  1, 1991  (56 
>vember  21. 1989,  the 
d,  pursuant  to  section 
e  Trade  Act,  that 
cies  and  practices  of 
of  Japan  with  respect  to 
of  architectural, 
construction  services 
ulting  services  by  the 
iment  were 

d  burdened  or  restricted 
rhe  USTR  further 
uant  to  secticm 
e  Trade  Act  that  no 
1  under  section  301  of 
x>priate  at  that  time  in 
immitments  made  by 
of  Japan.  The  USTR  has 


been  monitoring  Japan's  Implementation 
of  these  commitments  piu^uant  to 
section  306  of  the  Trade  Act,  and  has 
been  seeking  a  satisfactory  resolution  of 
additional  concerns  in  bilateral 
negotiations,  which  have  included  a  fiill 
review  of  the  "Major  Projects 
Arrangements"  (MPA)  concluded  by  the 
United  States  and  Japan  in  198& 

As  of  April  1991,  those  negotiations 
had  not  yet  resulted  in  a  satisfactory 
agreement.  Therefore,  on  April  26, 1991. 
the  USTR  proposed  to  impose 
restrictions  on  the  provision  in  the 
United  States  of  architectural, 
engineering  and  construction-related 
services  of  Japan,  by  determining  that 
no  Japanese  contractor  or  subcontractor 
would  be  eligible  to  enter  into  such 
services  contracts  with  certain  federal 
agencies  for  the  construction,  alteration, 
or  repair  of  any  public  buildings  or 
public  works  in  the  United  States. 
Notice  of  the  proposed  action  was 
pubhshed  in  the  Federal  Register  on 
May  1 1991  (56  FR  20057).  and  public 
comment  was  solicited  and  received. 

On  June  1, 1991,  negotiations  with  the 
Government  of  Japan  resulted  in  an 
agreement  that  substantially  improves 
procedures  in  the  MPA  and  expands  its 
coverage,  addressing  many  of  the  U.S. 
concerns  regarding  the  Japanese 
Government  procurement  polides 
affecting  architectural,  engineering  and 
construction  services  and  related 
consulting  services  identified  in  the 
USTR's  determination  of  November  21, 
1989.  Therefore,  the  USTR  will  not  take 
action  at  this  time  against  Japan  under 
section  301  of  the  Trade  Act.  The  United 
States  will  monitor  Japan's 
implementation  of  this  trade  agreement 
pursuant  to  section  306  of  the  Trade  Act. 

addresses:  Office  of  the  U.S.  Trade 
Representative.  600 17th  Street,  NW.. 
Washington.  DC  20506. 

FOI«  FURTHER  INFORMATION  CONTACT: 

Erin  Endean,  Director  for  Japan,  Office 
of  Japan  and  China  Affairs.  USTR,  (202) 
395-5071;  or  Tern  Van  Hoozer,  Office  of 
Japan.  U.S.  Department  of  Commerce, 
(202)  377-4527. 

SUPPLEMENTARY  INFORMATION:  On 

November  21. 1988,  pursuant  to  section 
1305  of  the  Onmibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L  No. 
100-418, 102  Stat.  1182),  the  United 
States  Trade  Representative  initiated  an 
investigation  under  section  302  of  the 
Trade  Act  regarding  those  acts,  policies 
and  practices  of  the  Government  of 
Japan,  and  of  entities  owned,  financed, 
or  otherwise  controlled  by  the 
Government  of  Japan,  that  are  barriers 
in  Japan  to  the  offering  or  performance 
in  Japan  by  United  States  persons  of 


architectural,  engineering,  and 
construction  services,  and  related 
consulting  services. 

On  the  basis  of  the  invsetigation  and 
after  consulations  with  the  Government 
of  Japan  and  the  affected  U.S.  industry, 
the  USTR  determined,  on  November  21, 
1989.  pursuant  to  section  304(a)(1)(A)  of 
the  Trade  Act,  that  certain  acts,  policies 
and  practices  of  the  Government  of 
Japan  with  respect  to  the  procurement  of 
architectural,  engineering  and 
construction  services  and  related 
consulting  services  by  the  Japanese 
Government  were  unreasonable  and 
burdened  or  restricted  U.S.  commerce. 

The  USTR  further  determined, 
pursuant  to  section  304(a)(1)(B)  of  the 
Trade  Act,  that  no  responsive  action 
under  section  301  of  the  Act  was 
appropriate  at  that  time  in  light  of  (a) 
written  commitments  made  by  the 
Government  of  Japan  regarding  actions 
the  Government  of  Japan  intended  to 
take  to  improve  access  for  U.S.  firms  to 
its  market,  and  (b)  written  commitments 
made  by  the  Government  of  Japan  to 
ongoing  bilateral  consultations  on  all 
unresolved  matters  regarding  access  to 
the  construction  market,  including 
consultations  that  had  been  scheduled 
for  spring  1990  in  the  context  of  a  review 
of  the  Major  Projects  Arrangements 
concluded  by  the  Governments  of  Japan 
and  the  United  States  in  May  1988. 

The  USTR  found  it  unreasonable,  and 
a  burden  or  restriction  on  U.S. 
commerce,  that  the  Government  of 
Japan  implemented  procurement  policies 
in  the  construction  sector  in  a  way  that 
limited  competition  and  facilitated 
collusive  bidding  practices  ("dango"), 
including  inadequate  use  of 
administrative  measures  restricting 
collusive  bidding  activities,  and 
operation  of  the  designated  bidder 
system.  Specific  reasons  for  the  USTR's 
determination  were  set  forth  in  a 
Federal  Register  notice  published  on 
November  29, 1989  (54  FR  49150). 

In  addition,  the  USTR  found  it 
unreasonable,  and  a  burden  or 
restriction  on  U.S.  commerce,  that  the 
Government  of  Japan  used  open  bidding 
procedures  only  in  the  14  construction 
projects  covered  by  the  Major  Projects 
Arrangements.  In  negotiations  with  the 
Government  of  Japan  following  these 
determinations,  the  United  States  sought 
to  expand  the  coverage  of  those 
Arrangements  to  additional  public 
works  projects,  and  to  revise  the 
Arrangements  to  address  existing 
problems.  However,  as  of  April  1991, 
those  negotiations  had  not  yet  resulted 
in  a  satisfactory  agreement.  Therefore, 
on  April  26, 1991,  the  USTR  proposed  to 
impose  restrictions  on  the  provision  in 
the  United  States  of  architectural, 
engineering  and  construction-related 


services  of  Japan,  by  determining  that 
no  Japanese  contractor  or  subcontractor 
would  be  eligible  to  enter  into  such 
services  contracts  with  certain  federal 
agencies  for  the  construction,  alteration, 
or  repair  of  any  pubhc  buildings  or 
public  works  in  the  United  States. 
Specifically,  the  proposed  action  would 
have  barred  Japanese  contractors  or 
subcontractors  from  federal  or  federally- 
funded  public  buildings  or  public  works 
procurements  by  the  U.S.  Departments 
of  Energy,  Transportation,  and  Defense, 
including  the  U.S.  Army  Corps  of 
Engineers,  and  the  Bureau  of 
Reclamation  of  the  Department  of 
Interior,  in  a  manner  consistent  with  the 
obligations  of  the  United  States  under 
the  General  Agreement  on  Tariffs  and 
Trade  (GATT)  and  the  Agreement  on 
Government  Procurement  negotiated 
under  the  auspices  of  the  GATT.  Notice 
of  the  proposed  action  was  pubUshed  in 
the  Federal  Register  on  May  1, 1991  (56 
FR  20057),  and  public  comment  was 
solicited  and  received. 

On  June  1. 1991,  U.S.  and  Japanese 
negotiators  concluded  an  agreement  and 
a  formal  exchange  of  letters  was  signed 
on  July  31, 1991.  The  agreement  provides 
procedural  improvements  to  the  MPA, 
expands  the  scope  of  its  coverage, 
requires  a  review  after  one  year,  and 
commits  the  Government  of  Japan  to 
take  further  steps  to  open  its 
construction  market  to  foreign  firms. 

A  copy  of  the  agreement  has  been 
docketed  in  USTR  Docket  Number  301- 
69A.  The  docket  is  available  for  public 
inspection  at  the  USTR  Reading  Room, 
where  copies  of  the  agreement  can  be 
made:  Room  101,  Office  of  the  United 
States  Trade  Representative,  600 17th 
Street  NW.,  Washington,  DC.  An 
appointment  to  review  the  docket  may 
be  made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  10  a.m.  to  12 
noon  and  from  1  p.m.  to  4  p.m..  Monday 
through  Friday.  In  addition,  further 
information  regarding  the  agreement 
may  be  obtained  from  the  Office  of 
Japan,  U.S.  Department  of  Commerce, 
Attn:  Terri  Van  Hoozer,  (202)  377-4527. 

Since  the  agreement  resolves  many 
U.S.  concerns,  and  provides  for  periodic 
review  of  the  implementation  of  the 
agreement,  the  USTR  has  determined  • 
that  no  action  should  be  taken  under 
section  301,  and  that  the  United  States 
will  monitor  Japan's  implementation  of 
the  agreement  pursuant  to  section  306  of 
the  Trade  Act.  If  Japan's  implementation 
of  the  agreement  is  unsatisfactory,  the 
USTR  shall  consider  at  that  time  what 
further  action  may  be  appropnate  under 
section  301  of  the  Trade  Act. 


A.  Jan*  Bradley, 

Chairman,  Section  301  Committee. 
(FR  Doc.  Sl-iageo  Filed  8-S-ei:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

CoMtOuard 

(CQM91-19] 

VmmI  CTtlflcal—  sfNl  Ex«mptiona 
Und«r  the  Inttmatlonal  RsguUittons 
for  Prtvwrting  CoNWone  at  Sm  (72 
COLREQS) 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  granting  of  certificates 

of  alternative  compliance  to  vessels. 

SUMMUurY:  This  notice  lists  commercial 
vessels  granted  Certificates  of 
Alternative  Compliance  by  the 
Commander,  Eighth  Coast  Guard 
District,  since  1  May  1990.  This  notice 
lists  vessels  which,  due  to  their  special 
construction  and  purpose,  cannot 
comply  fully  with  certain  provisions  of 
the  International  Navigation  Rules  for 
Preventing  Collisions  at  Sea  (72 
COLREGS)  without  interfering  with  the 
vessel's  special  functions.  The  intent  of 
this  notice  is  to  advise  the  mariner  of 
those  vessels  that  have  been  granted 
Certificates  of  Alternative  Compliance. 
EFFECTWE  DATC  August  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  David  A.  Riikonen,  USCG. 
c/o  Commander,  Eighth  Coast  Guard 
District  (mvs).  Hale  Boggs  Federal 
Building,  room  1341,  501  Magazine 
Street,  New  Orieans,  LA  70130-3396. 
Telephone  (504)  589-6271, 
SUFPLEMENTARY  INFORMATION:  Under 
the  provisions  of  subsection  1605(c]  of 
title  33  United  States  Code,  the  Coast 
Guard  publishes,  in  the  Federal  Register. 
a  listing  of  vessels  granted  Certificates 
of  Alternative  Compliance.  Certificates 
of  Alternative  Compliance  are  based  on 
a  determination  that  a  vessel  cannot 
comply  fully  with  International  Rules  for 
light(s),  8hape(s),  and  sound  signal 
provisions  without  interference  with  the 
vessel's  special  function.  The  alternative 
permitted  results  in  the  closest  possible 
compliance  with  Annex  I  of  the  72 
COLREGS.  The  Eighth  Coast  Guard 
District  has  on  record  a  total  of  114 
vessels  to  which  it  granted  Certificates 
of  Alternative  Compliance  since  1  May 
1990.  These  vessels  are  incapable  of 
complying  with  the  72  COLREGS 
provisions.  Following  is  a  list  of 
commercial  vessels  that  are  not  in 
compliance  with  the  72  COLREGS  and 
have  been  issued  Certificates  of 
Alternative  Compliance. 
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Vessel 

Official  No. 

Alternative                                                       * 

5878383 

637056 

Leevac 

HulNo. 

284. 
632776 

640379. 

562434 

542081 

616633 

659953 

563475 

644762 

550135 _. 

562649 

626319 

5fi8496 

615833 

554968 

519922 

640553 

570130  

561338 ._.... 

542543 

293340 

812130 

523750 
560543 
530861 

643266 

565687 

562794 

570738 

571622 

556976 

554249 

512615 

512698 
512897 

558972 

553499 
551567 
556629 

294085 

562640 - 

557274 

535492 

518938. 

Carries  Ms  sideMghts  atop  the  pilothouse  cabin,  approximately  1  M  fonrard  ot  the  masthead  llghL 

Casey  Chooest 

Cwnes  its  not-under-command  Kghts  on  the  main  mast  some  12.7  M  above  the  main  and  19.4  M  abaft  the  stem. 

Caoe  Hatteras 

Carries  its  second  mast-head  light  on  a  maal  located  some  18.7  M  above  ttw  main  deck  and  some  17  M  abaft  the  lonward 

Cheotay  E 

masttiead  Ight 

^ 

Cviiea  Us  sidelights  stop  the  piothouse,  some  2.1  M  inboard  from  the  side  and  some  7.6  M  abaft  the  forward  plane  of  the  low 

6 

JE  O'Donned 

kriee. 
CwTiee  its  Melights  atop  the  pilolhouaa.  some  2.1  M  inboard  from  the  side  and  sotne  91  M  abaft  the  forward  plane  of  the  tow 

Capt  Jim  Green 

knee. 
Carries  Its  sidelights  atop  the  pilothouse,  some  19  M  inboard  from  the  side  and  some  8.6  M  abaft  the  forward  plane  of  the  low 

John  T  Steltman    

knee. 
Carries  Its  sidelights  atop  the  pitothouee.  some  1.9  M  Inboard  from  the  side  and  some  8.5  M  abaft  the  forward  plane  of  the  tow 

CaptCharMe 
Lavurence. 
Challenger  

knee. 
CwTiea  Ka  sidelights  atop  the  pitothouse.  some  2J  M  Inboard  from  the  side  and  sonw  7.4  M  abaft  the  forward  plane  of  the  tow 

knee. 
Carries  its  sidelights  atop  the  pitothouse,  some  2.2  M  inbowd  from  the  side  and  some  8.7  M  abaft  the  forward  plane  of  the  low 

>S 

Voyager 

Verttur* - 

knee. 
Carries  lU  sidelights  atop  the  pilothouse,  some  2.3  M  inboard  Irom  the  side  and  some  8.6  M  abaft  the  forward  plane  of  the  tow 

knee 
Caniaa  Ks  sidelights  atop  the  pilothouse,  some  2.5  M  inboard  from  the  side  and  some  9.8  M  abaft  the  forward  plane  of  the  low 

knee. 
Games  Its  sidelights  atop  the  pitothouse.  some  2.5  M  inboard  from  the  side  and  some  6.7  M  abaft  the  forward  plane  of  the  tow 

knee. 
Carries  its  skielighu  atop  the  pilothouse,  some  2.5  M  Inboard  from  the  side  and  some  6.1  M  abaft  the  forward  plane  of  the  tow 

knee. 
Carries  its  sWeHghts  atop  the  pitothoose,  some  2.1  M  inboard  from  Ihe  side  and  s'-me  6  4  M  abaft  the  forward  plane  of  the  low 

knee. 
Carries  its  sidelights  atop  the  pitothouse.  some  ^4  M  mboard  from  the  stoe  and  some  8.9  M  abaft  the  forward  plane  of  the  taw 

knee. 
Carries  its  second  masttiead  lights  on  a  mast  stnicture  some  17.9  M  above  the  main  deck  and  some  16.8  M  abaft  the  stem. 

1 
5 
4 

Discovery _ 

W.C.  Binion 

CoWJw -. 

Royal  Enterprise 

Antelope _.. 

Francae  Drake 

Saga  Service 

Games  its  second  masthead  lights  on  a  most  stnx:ture  some  16.1  M  above  the  main  deck  and  some  15.2  M  abaft  the  forward 

mastheed  light 
Carries  its  sidelighu  atop  the  pitothouse  cabin,  some  2.4  M  Inboard  from  the  vessel's  side  and  some  8.5  M  abaft  the  forward 

plane  of  the  tow  knee. 
Carries  its  second  masthead  ight  on  a  mast  siructm  some  15.9  M  above  the  main  deck  and  some  13  M  abaft  the  forward 

perpendtcuar 
Carnes  its  sideligWs  atop  the  pitothouse  cabia  some  2.A  M  Inboard  from  the  vesseTs  stoe  and  some  6.1  M  abaft  the  forward 

plane  of  ttie  tow  knee. 
Games  its  second  mastheed  light  or  a  mast  stnx:ture  some  12.5  M  abaft  the  forward  masthead  light  and  some  13.4  M  above 

the  main  deck. 
Carries  its  sidelighis  atop  the  pitothouse.  some  2  M  inboard  from  the  vessets  stoe  and  some  7  U  abaft  the  forward  plane  of 

the  low  knee 
Games  its  sklelights  atop  the  pitothouse,  some  2  4  M  inboard  from  the  side  and  some  5.2  M  abaft  Ihe  forward  plane  of  the  low 

knee. 
Carries  Its  sidelights  atop  the  pitothouse.  some  »  M  inboard  from  the  stoe  and  some  6.7  M  abaft  the  forward  plane  of  the  tow 

knee. 

Carries  Its  sidelights  atop  tno  pitothouse,  some  3  M  inboard  from  tha  stoe  and  some  8  M  abaft  the  forwart  plane  of  the  tow 

knee. 
Games  Ns  sidelights  atop  the  pilothouse,  some  2.4  M  inboard  from  the  side  and  some  a5  M  abaft  the  forward  plane  of  the  low 

knee. 

G 

9 

J.  Ann 

Banda  Seahorse _... 

Miaa  P* 

D.  Mark ..„ 

Martin  Voyager 
Martin  Pnde 
EAGonsum „... 

Johnny  Sr 

Jimmy  P.  Latent 

191 

Carries  its  sidelights  atop  the  pMothouse,  some  2.1  M  inboard  from  the  side  and  soma  8.2  M  abaft  the  forward  plane  of  the  low 

knee. 
Carries  Ms  stoeNghts  atop  the  pitothouse,  some  ^7  M  inhnard  Irom  the  side  and  some  8  6  M  abaft  the  forward  plane  ol  the  tow 

knee. 
Games  Us  skJeligMs  atop  the  pitothouse,  some  2A  M  Inboard  from  the  stoe  and  some  10.2  M  abaft  the  forward  plana  of  the 

tow  knee 

Compass  Ideal     ..  . 

Carries  its  sidelights  atop  the  pik>thou8e,  some  2.0  M  mhoard  from  the  stoe  and  some  7.4  M  abaft  the  forward  plane  of  the  tow 

knee. 
Cwnes  Its  sktelights  atop  the  pitothouse.  some  2.1  M  inboard  from  the  side  und  some  7.4  M  abaft  the  forward  plane  of  the  tow 

knee. 
Carriea  its  sidelights  atop  the  pdothouse.  some  1.6  M  inboard  from  the  stoe  and  some  7  4  M  abaft  the  forward  plane  of  the  tow 

krioe. 

Carries  its  sidelights  atop  the  pitothouse,  some  2  7  M  Inboard  from  the  stoe  and  some  6  9  M  abaft  the  forward  plane  of  the  tow 
knee. 

Carries  its  sidelights  atop  the  pihjthouse.  some  4.7  M  inboard  from  Iha  skie  and  some  7  0  M  abaft  the  forward  plane  of  the  tow 

knee. 
Carries  Us  sklelights  atop  the  pitothouse,  some  2.4  M  Inboard  from  the  side  and  some  5.5  M  abaft  the  forward  plane  of  the  tow 

Compass  Hero 

Compass  Crest 

Pam  D 
Compass  Rag 

Compass  Enterprise 

Compass  Glory 
Compass  Freedom 
Lois  Ann 

Vecturian 

Argonaut 

Jason „ 

Orleanian 

Sarah  Elizabeth _ 

knee. 
Carries  iu  sklelights  atop  Ihe  pitothouse.  some  5.5  M  Inboard  from  Ihe  stoe  and  some  9  9  M  abaft  the  forward  plana  of  the  low 

knee. 
Carries  its  skMights  atop  the  pitothouse,  some  5  5  M  Inboard  from  the  side  and  some  8  9  M  abaft  the  forward  plane  of  Ihe  tow 

knee 

Ml 

Canias  Us  sidelights  atop  the  pitothouee.  some  3.9  M  inboard  from  the  sWe  and  some  13.9  M  abaJt  the  tonnrd  plane  ol  ttta 

lowkiwe. 
Carries  its  sidelights  atop  the  pitothouse,  some  3.9  M  Inboard  from  the  side  and  some  10.9  M  abaft  tie  forwani  plane  of  the 

tow  knee. 

Federa 


Vessel 

OffictalNo. 

Oty  of  St  Louis 

502876 

288062 

501192 

272165 

2^2240 
278014 

614608. 

568705 . 

Daniel  Webstar 
Roy  Mechkng 

Lynn  B 

Craig  im 

Bin  McCormfck 

Dela  Salle „ 

Jamas  F.  Towey 

Northern _ 

512486.- 

Theresa  Seley... 

275952 

Southern 

266359 

542067. 

575834 

62B287 

524128 
563,«)«1 .._.... 
563142 

554085 

557119 
617862 

Buckles 

Miss  Laurie 

Belgian 

Oydesdale 

Cyndi  Spanier 

Kurt  Spanier 

Louise  Spanier - 

LubyGmdry 

Sfiira » 

610520.. 

Bud  Spanier 

569124. 

Albert  Cenac ... 

291746. 

Tee  Cenac - 

642927 

Justin  Cenac _ 

Clinton  Cenac 
Camie  Cenac 
O.J.  Cenac 

643832 

656371 
650588 

294775 

AJ.  Cenac __ 

501746 

557739........ 

552463 

510588- 

Robert  P.  Frazier 

Travelar __ 

Creole  Lady 

Creole  Jane..... 

285776 

Creole  Pass 

294760 

521156 

513369 

590667 

561160 

Creole  Sue 

Creole  Sunn 

Creole  Rivers .__ 

Miss  Rita 

C 

Crsole  Ann 

519093 

C 

Creole  Chief .. 

566823 

568290 

571331 

r 

luledicirw  Bow.. 

r 

Charlotte _._ 

c 

Lime  Rock 

638804 

C 

Daytona - 

550007 

c 

Sugarland 

S16199 

0 

LoTig  Beach 

561813. 

c 

641470 

r 

PabblaBaach 
Rlvarskla ^^ 

643918 
880292 

c 
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»t)in.  approximately  1  M  forward  of  ttie  masthead  llghL 

XI  the  main  mast  »ome  12.7  M  atx>ve  tt>e  maif>  and  19.4  M  abaft  the  stam. 

nwal  located  lorne  16.7  M  above  the  main  deck  and  some  17  M  abaft  tfte  forward 

some  2.1  tH  inboard  from  the  side  and  some  7.6  M  abaft  the  forward  plane  of  the  tow 

some  2.1  114  Inboard  from  the  side  and  some  91  M  abaft  the  forward  ptane  of  the  tow 

some  19  M  inboard  from  the  side  and  some  8.6  M  abaft  the  forward  plane  of  the  tow 

some  1 .9  M  Inboard  from  the  side  and  some  8.5  M  abaft  the  forward  ptane  of  the  tow 

some  2J  M  inboard  from  the  side  and  sorrte  7.4  M  abaft  the  fonward  plane  of  the  tow 

some  2.2  M  intioard  from  the  side  and  some  8.7  M  abaft  tfie  forward  plane  of  the  tow 

some  2.3  M  Inboard  from  the  side  and  some  8.6  M  abaft  the  fonward  plane  of  the  tow 

some  2.5  M  inboard  from  the  side  and  some  9.8  M  abaft  ttie  fonward  plane  of  the  low 

some  2.5  M  Inbowd  from  the  side  and  some  6.7  M  abaft  the  forward  ptane  o(  the  tow 

some  2.5  M  inboard  from  the  side  and  some  6.1  M  abaft  the  fonward  plane  of  the  tow 

some  2.1  M  intXMrd  from  Ihe  side  and  trnrn  6.4  M  abeft  the  forward  ptane  of  tt>e  tow 

some  2.A  U  inboard  from  the  side  and  some  8.9  U  abaft  the  forward  plane  of  the  low 

mast  structure  some  17.9  M  above  the  main  deck  and  some  16.8  M  abaft  the  stem. 
mast  structure  soma  16.1  M  above  the  main  deck  and  some  15.2  M  abaft  the  fonward 

cabin,  some  2.4  U  inboard  from  the  vessel's  side  and  some  6.5  M  abaft  the  forward 

mast  structure  some  15.9  U  above  the  main  deck  and  some  13  M  abaft  the  fonward 

cabia  some  Z4  M  inboard  from  the  vesseTs  side  and  some  6.1  M  abaft  the  forward 

nast  stnx:ture  some  12.5  lut  abaft  the  forward  masthead  light  and  some  13.4  M  above 

.  some  2  U  inboard  from  the  vessets  side  and  some  7  M  abaft  the  forward  plane  of 

some  2.4  >*  inboard  from  the  «de  and  some  5.2  til  abaft  the  forward  plane  of  ttte  tow 

some  .9  M  Inboard  from  the  skje  and  some  6.7  M  abaft  the  forward  ptana  of  the  tow 

i,  some  3  U  Inboard  from  the  side  and  some  8  M  abaft  the  forward  plane  of  the  tow 
some  2.4  M  inboard  from  the  side  and  some  8.5  M  abaft  the  forward  ptane  of  the  low 
some  2.1  M  Inboard  from  the  side  and  some  8.2  M  abaft  the  forward  plane  of  the  tow 
some  2.7  U  Inboard  from  the  side  and  some  8.8  M  abaft  the  forward  ptane  ol  the  tow 

.  some  2.8  M  inboard  from  the  side  and  some  10.2  M  abaft  the  forward  plana  of  the 
some  2.0  Ii4  inboard  from  the  skJe  and  some  7.4  M  abaft  the  forward  ptane  of  the  tow 
some  2.1  M  inboard  from  the  side  and  some  7.4  M  abaft  the  forward  ptane  of  the  tow 
some  1.6  M  inboard  from  the  side  and  some  7  4  M  abaft  the  forward  ptane  of  ttie  tow 

some  2  7  >*  inboard  from  the  side  and  some  6  9  U  abaft  tfw  forward  ptane  of  the  low 

some  4.7  *A  inboard  from  ttw  side  and  some  7  0  M  abaft  the  forward  plane  of  the  tow 
some  2.4  U  Inboard  from  ttie  side  and  somn  5.5  U  abaft  the  forward  ptane  of  ttie  tow 
some  5.5  %A  wbtmt  from  Hie  side  and  some  9  9  M  at>atl  the  forward  plana  of  the  tow 
some  5  5  M  inboard  from  the  side  and  some  8  9  M  abaft  the  forward  ptane  of  the  tow 
I.  some  3.9  U  inboard  from  the  side  and  sonrte  1^9  14  abaft  the  hxward  ptane  of  the 
I.  some  3.9  U  inboard  from  the  side  and  some  10.9  U  abaft  tie  fonward  plane  of  the 


Vessel 


Qty  of  St  Louis. 
Daniel  Webster 
Roy  Mechhng 

Lynn  B 

Craig  liil 

Bin  McCormick.. 


Dela  Salle 

JamaaF.  Toway. 

Norttiem 

Theresa  Seley.„.. 

Southern 

Buckles 

Ii4iss  Laurie 


Belgian 

Ctydesdale 
Cyndi  Spaniar ...... 

Kurt  Spanier 
Louise  Spaniar.... 

Luby  Guidry 
Parcheron 


Shire „ 

Bud  Spanier 

Albert  Cenac _ 

Tee  Cenac _ 


Justin  Cenac 

Clinton  Cenac 
Camie  Cenac 
O.J.  Cenac 


AJ.  Cenac .... 

Robert  P.  Frazier . 

Traveler 

Creole  Lady 

Creole  Jane 

Creole  Pasa 

Creole  Sue 

Creole  Sunn 

Creole  Rivera ..... 

Wm  Rita 

Creole  Ann 

Creole  Ctiief ..., 

Medk>ne  Bow.. 

Charlotte 

Lime  Rock 

Daytona „ 

Sugartand 

Long  Beach 


Official  No. 


502876...... 

288062 
501192 

272166 

272240 
278014 


614608. 
568705. 
512466. 
275952. 
266359. 
542067. 
575634.. 


626287 .... 

524128 

563561... 

563142 

554085... 

557119 

617862.... 


610520.. 
569124.. 
291746.. 
642927... 


643832. 

656371 

650588 

294775. 


Pocono.... 

PabbtaBaach 

RIverskle „. 


501746... 
557739... 
552463... 
510588... 
285776  _„ 
294760... 
521156... 
513389... 
590667... 
561160... 
519093... 
566823.. 
568290... 
571331 .. 
538804... 
550007... 
515199... 
561813... 


641470. 

643916 

660292. 


Altemaliva 


Cwrtaa  Its  skMights  atop  the  pilothouse,  some  3.9  M  Inboard  from  the  side  and  soma  10.6  M  ibatl  the  toiwwd  ptana  of  Iha 
tow  knee. 

Carries  Its  skMights  atop  the  pitothouaa.  some  3.0  \A  inboard  from  the  sWe  and  some  9  4  M  abaft  the  lorwvd  ptana  of  the  tow 
knaa. 

Carries  Its  sklelights  atop  the  pitothouaa.  some  3.0  M  inboard  from  the  skle  and  soma  7.7  \*  abaft  the  forward  plane  of  the  tow 

knee. 
Carries  Its  sklelights  atop  the  pitothouse,  some  3.5  U  inboard  from  the  skla  and  soma  6.5  U  abaft  the  forwvd  ptane  of  the  tow 

knee. 
Carries  its  sklelights  atop  the  pitothouse.  some  5.3  M  inboard  from  the  skte  and  soma  7.9  U  abaft  the  forward  plana  of  the  low 

knee. 
Carries  Its  skMights  atop  the  pitothouse,  some  2.9  M  inboard  from  the  skte  and  soma  9.3  lyl  abaft  the  forwan]  plane  of  the  low 

knee. 
Carries  its  sklelights  atop  the  pitothouse,  some  2.9  M  inboard  from  the  skle  and  soma  7.0  lyl  abaft  tha  forwwd  plane  of  the  low 

knaa. 
Carries  Its  sklelights  atop  the  pitothouse,  some  .6  M  inboard  from  tha  skle  and  some  9  4  M  abaft  tha  forwwd  plane  of  tha  tow 

knee. 
Carries  Its  sklelights  atop  the  pitothouse,  some  2.4  M  kiboard  from  the  skle  and  soma  5  9  M  abaft  tha  forward  plans  of  the  tow 

knee. 
Carries  its  sklelighto  atop  the  pitothouse.  some  1.8  M  inboard  from  the  skle  and  soma  4.9  M  abaft  tha  forwwd  ptane  of  the  low 

knee. 
Carries  its  sklelights  atop  the  pitothouse,  some  1.7  M  inboard  from  the  skle  and  some  61  M  abaft  the  forwvd  plana  of  tha  tow 

knee. 
Canriea  Its  sklelights  atop  the  pitothouse,  some  2.1  M  inboard  from  the  skle  and  some  6  9  M  abaft  tha  forwwd  plane  of  tha  tow 

knaa. 
Canies  its  sklelights  atop  the  pitothouse,  some  1.7  M  kiboard  from  the  skle  and  some  8.4  M  abaft  the  forwwd  plane  of  the  tow 

knee. 
Carries  Its  sklelights  atop  the  pitothouse,  some  2.9  M  inboard  from  the  skle  and  some  5.4  M  abaft  the  forward  plane  of  tha  tow 

knee. 
Cames  Its  sidelights  atop  the  pitothouse.  some  2.0  M  inboard  from  the  skle  and  some  8.3  >*  abaft  tha  forward  plane  of  the  tow 

knee. 
Carries  its  sklelights  atop  the  pilothouse,  some  2.1  M  inboard  from  tha  skle  and  soma  4.6  M  abaft  the  forward  plane  of  the  tow 

knee. 
Carries  its  sklelights  atop  the  pitothouse.  some  18  M  riboard  from  the  side  and  some  7.9  M  abaft  the  forward  plane  of  the  low 

knee. 
Carhes  its  sklelights  atop  the  pitothouse,  some  2.2  M  inboard  from  the  skle  and  soma  8.6  **  abaft  the  forwsrd  ptane  of  tha  low 

knee. 
Carries  Its  sklelighte  atop  the  pitothouse.  some  2.4  M  kiboard  from  the  skle  and  soma  8.0  M  abaft  the  forward  plane  of  the  tow 

knee. 

Canries  Its  sidelights  atop  the  pitothouse,  some  1.8  M  Inboard  from  the  skle  and  some  8.2  M  abaft  tha  forward  plane  of  the  low 

knee. 
Canies  its  sklelights  atop  tha  pitothouse,  some  1.8  M  inboard  from  the  skle  and  soma  8.3  M  abaft  the  forward  plane  of  the  tow 

knee. 
Carries  its  stoelights  atop  the  pitothouse,  some  1.5  M  ktbowd  from  the  skle  and  soma  10.0  M  abaft  the  forward  ptane  of  tha 

tow  knee. 
Carries  Its  sklelights  atop  the  pitothouse,  some  0.9  M  inboard  from  the  side  and  some  10.0  lul  abaft  the  forwvd  plana  of  Iha 

tow  knee. 
Carries  Its  sidellghu  atop  the  pilothouse,  some  2.0  U  inboard  from  the  skle  and  some  5.8  M  abaft  the  forward  plana  of  the  low 

knee. 
Canies  Its  sklelights  atop  the  pilothouse,  some  1.7  M  inboard  from  the  skle  and  some  6.6  M  abaft  the  forward  plane  of  the  tow 

knee. 
Canies  Its  sklellghu  atop  the  pitothouse,  some  1.8  M  inboard  from  the  skle  and  some  4.3  M  abaft  the  forward  ptane  of  the  tow 

knee. 
Cames  Its  sklelights  atop  the  pitothouse,  some  2.8  M  kiboard  from  tha  skle  and  some  5.1  M  abaft  the  forward  plane  of  tha  tow 

knee. 
Carries  its  sidelights  atop  the  pitothouse,  some  2  4  M  kiboard  from  tha  skle  and  some  6.2  >*  at>aft  ttie  forward  plane  of  tha  low 

knee. 
Carries  Its  sklelights  atop  the  pitothouse,  some  2.7  M  Inboard  from  the  skle  and  some  3.7  M  abaft  the  forward  plana  of  tha  tow 

knee. 
Canies  Its  sklelights  atop  the  pitothouse,  some  1.2  M  kiboard  from  the  skte  aod  some  7.3  M  abaft  the  forward  plana  of  the  low 

knee. 
Carries  Its  sklelights  atop  the  pitothouse,  some  21  M  kibovd  from  the  skle  and  soma  4.9  M  abaft  tha  forward  ptane  of  tha  tow 

knee. 
Carries  Its  sklelights  atop  tha  pitothouse,  soma  2.3  M  inbowd  from  tha  skla  and  soma  5.6  M  abaft  Iha  fonward  ptwia  of  tha  tow 

knee. 
Carries  lu  sklelights  atop  the  pilothouse,  some  2  1  M  inboard  from  the  skle  and  soma  7.0  M  abaft  tha  forward  plana  of  the  low 

knee. 
Games  lu  sklelights  atop  the  pitothouse,  some  3.0  M  kiboard  from  the  skle  and  soma  9.1  M  abaft  tha  forwwd  plane  of  the  tow 

knee. 
Carries  its  sklelights  atop  the  pitothouse,  some  2.7  M  kiboard  from  tha  skla  and  soma  7.0  M  abaft  tha  forward  plwia  of  tha  tow 

knee. 
Carries  its  sklelights  atop  the  pitothouse,  some  3.5  M  kiboard  from  tha  skla  and  soma  11.9  M  ibaft  tha  forward  plana  of  the 

tow  knee. 
Carrias  its  sidelights  atop  tha  pitothouaa.  soma  3.6  M  kiboard  from  Iha  sMa  and  soma  5.1  M  abaft  tha  forwvd  ptana  of  Iha  tow 

knaa. 
Carrias  Its  sklelights  atop  tha  pNothouaa.  soma  3J  M  k«)oard  from  Iha  sMa  and  soma  12.0  M  abaft  Iha  fonwird  plana  of  ma 

tow  knee. 
Carries  its  sklelights  atop  tha  pitolhouaa.  soma  1.1  M  ktooani  from  tha  skla  and  aoma  5.9  M  abaft  the  (onward  plana  of  tha  tow 


Carrias  Its  sklelights  atop  the  pitothouaa.  aoma  2.6  M  Inboard  from  iia  alda  and  aoma  6.4  M  absA  Iha  tonward  ptana  of  tw  tow 
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Vessel 


Chotin.... _ — 

NoMe  C.  Parsonage 

Levidcus 

Tiffany- 

Habibi 

Morgan 

Dottie 

Gene  Neal 

Dennis  Ross 

General  Washington. 

Precursor 

(vis 

John  Clayton 

Janice  Carol 
Lucille  Brooks 

E.  A.  Gonsoufin 

BiTYlon 

ChaMenger „... 


Official  No. 


549164... 

558334 ... 

577329 ... 

638361 ... 
611407 
637538 ... 
626298 
563529... 

544705 .... 

6243349. 

560594 ... 

534836... 

641329.... 

639580 

674615... 

530861 .... 

626319... 

659953 .... 


Alternative 


Carries  its  sidelights  atop  the  pllottwuse.  some  4.1  M  inboard  kom  the  tkla  and  aome  7.3  M  abaft  the  lonvard  plane  of  tha  low 

knee. 
Carries  its  sidelights  atop  the  pilothouse,  some  4.3  M  Inboard  from  the  side  and  soma  12.8  M  abaft  the  forward  piana  01  the 

tow  knee. 
Carries  its  sklelights  atop  tf>e  pitothouse,  some  4.0  M  inboard  from  the  skJe  and  some  5.0  M  abaft  the  fomrard  plane  of  the  tow 

knee. 
Games  its  sidelights  atop  the  pilothouse,  some  2.0  M  inboard  from  the  side  and  aome  5.5  M  abaft  the  fooward  plane  of  ttw  tow 

knea 
Carries  Its  sidelights  atop  tfie  pilothouse,  some  2.3  M  inboard  from  the  aide  and  aome  &5  M  at>aft  tfie  forward  plane  of  the  tow 

knee. 
Carries  its  sidelights  atop  the  pilothouse,  some  3.9  M  inboard  from  the  skto  and  aome  6.4  M  abaft  the  forward  plane  of  ttw  tow 

knee. 
Carries  Its  sidelights  atop  the  pilothouse,  some  3.8  M  Inboard  from  the  skie  and  some  6.8  M  at>aft  the  fonward  plane  of  the  tow 

knee. 
Carries  its  sidelights  atop  tfie  pilothouse,  some  2.4  M  inboard  from  ttie  skie  and  some  7.2  U  at>aft  ttia  forward  plane  of  the  tow 

knee. 
Carries  its  sidefights  atop  tfie  p<k>tfiousa,  some  2.7  M  inboard  from  ttie  skie  and  aome  4.9  M  abaft  tt>e  forward  plane  of  tfie  tow 

knee. 
Carhes  its  sklelights  atop  tfie  pitothouse,  some  0.7  M  inboard  from  tfie  skie  arxl  some  6.9  M  abaft  tfie  forward  plane  of  tfie  tow 

knee. 
Canies  Its  sidelights  atop  the  pilothouse,  soni>e  1 .8  M  inboard  fnjm  the  skie  and  some  6.6  M  abaft  the  fonvard  plane  of  the  tow 

knee. 
Carries  Its  sidelights  atop  the  pilothouse,  some  1 .8  M  inboard  from  the  skie  and  tome  7.2  M  abaft  the  fonward  plana  a<  Iha  low 

knee. 
Carries  its  skleTights  atop  Itie  pikJthouse,  some  3.0  M  inboard  from  tfie  skie  and  some  8.0  M  abaft  the  forward  plarta  of  the  low 

knee. 
Carries  its  sklelights  atop  tfie  pilothouse,  some  2.1  M  inboard  from  the  skie  and  soma  6.4  M  abaft  tfte  fonward  plana  o(  the  low 

knee. 
Carries  its  sklelights  atop  the  pilothouse,  some  2.2  M  inboard  from  the  skie  and  soma  8.7  M  abaft  tfie  fonward  plane  of  the  tow 

knee. 


Dated:  August  S.  1991. 
T.O.  Fisher, 

Captain,  US.  Coast  Guard,  Acting 
Commander,  8th  Coast  Guard  Dist 
[FR  Doc.  91-18845  Filed  8-6-91;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

(Docket  No.  91-37;  Notice  1] 

Receipt  of  Petition  for  Determination 
That  Nonconforming  1989  BMW  Model 
5251  Passenger  Cars  are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1989 
Model  525i  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
of  a  petition  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
for  a  determination  that  a  1989  BMW 
Model  525i  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  two  vehicles  that 
were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 


being  readily  modified  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  September  9, 1991. 
ADDRESSES:  Comments  should  refer  to 
the  docket  niunber  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109.  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St., 
SW.,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  a.m.  to  4  pjn.] 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  {202-366-5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  secUon  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A){i),  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990,  unless  NHTSA 
has  determined  that 

(1)  the  motor  vehicle  is  *  *  *  substantially 
similar  to  a  motor  vehicle  originally 
manufactured  for  importation  into  and  sale  in 
the  United  States,  certified  under  section  114 
[of  the  Act),  and  of  the  same  model  year 
*  *  *  as  the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being  readily 
modified  to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards  *  *  *. 

Petitions  for  eligibility  determinations 

may  be  submitted  by  either 
manufacturers  or  importers  who  have 


registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportiuiity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion.  Inc.  of 
Anaheim,  California  (Registered 
Importer  No.  R-flO-007)  has  petitioned 
NHTSA  to  determine  whether  the  1989 
BMW  Model  52Si  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  C&K  believes 
are  substantially  similar  are  the  U.S.- 
companion  model  1989  BMW  525i  and 
the  1989  BMW  Model  535i  and  it  has 
submitted  information  indicating  that 
these  companion  models  have  been 
offered  for  sale  in  the  United  States. 
These  models  were  manufactured  by 
Bayerische  Motoren-Werke  A.G.  and 
were  certified  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  notes  that  the  agency, 
on  its  own  initiative,  has  already  made  a 
determination  of  substantial  similarity 
covering  1989  Model  535i  vehicles  that 
Bayerische  Motoren-Werke  A.G.  did  not 
certify  and  offer  for  sale  in  the  United 
States  (55  FR  47418).  The  petitioner 
stated  that  it  had  carefully  compared  the 


525i  with  U.S.-companion  model 
and  535i,  and  found  that  they  wi 
substantially  similar  with  respe< 
most  applicable  Federal  motor  v 
safety  standards. 

G&K  submitted  information  w 
petition  intended  to  demons  trati 
the  1989  model  525i,  as  originall; 
manufactured,  conforms  to  man 
Federal  motor  vehicle  safety  sta 
in  the  same  manner  as  the  1989 
companion  models  525i  and  535i 
capable  of  being  readily  modifie 
conform  to  those  standards. 

Specifically,  the  petitioner  cla 
the  1989  model  525i  is  identical  \ 
U.S.  certified  1989  models  5251  a 
with  respect  to  compliance  with 
Standards  Nob.  102  Transmissio 
Lever  Sequence  *  *  *,  103  Defrc 
and  Defogging  Systems.  104  Wii 
Wiping  and  Washing  Systems.  1 
Hydraulic  Brake  Systems.  106  B: 
Hoses,  107  Reflecting  Surfaces, : 
Pneumatic  Tires,  113  Hood  Latd 
Systems,  118  Brake  Fluids.  124 
Accelerator  Contn»i  Systems,  20 
Occupant  Protection  in  Interior  1 
202  Head  Restraints.  203  Impact 
Protection  for  the  Driver  From  d 
Steering  Control  System.  204  StE 
Control  Rearward  Displacement 
Glazing  Materials,  206  Door  Loc 
Door  Retention  Components,  20! 
Systems,  209  Seat  Belt  Assembli 
Seat  Belt  Assembly  Anchorages 
Wheel  Nuts.  Wheel  Discs  and  H 
212  Windshield  Retention,  216  R 
Cruab  Resistance,  219  Windshie 
Intrusion,  and  302  Flaimnabtlity 
Interior  Materials. 

Petitioner  also  contends  that  I 
vehicle  is  capabia  of  being  readi 
modified  to  meet  the  following 
standards,  in  the  manner  indicai 

Standard  No.  101  Controls  an< 
Displays:  (a)  Substitution  of  a  le 
marked  "Brake"  for  a  lens  with  i 
symbol  on  the  brake  failure  indi 
lamp;  (b]  instellation  of  a  seat  bi 
warning  lamp;  (c)  recalibration  < 
speedometer/odometer  from  kih 
to  miles  per  hotir. 

Standard  No.  108  Lamps.  Refli 
Devices  and  Associated  Equipm 
Installation  of  U.S.-modd  headL 
assemblies  which  incorporate  st 
beam-type  headlamps;  (b)  instal 
front  and  rear  sidemarker  lamps 
reflex  reflectors;  (c)  installatioa 
model  taillamp  assemblies  beari 
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Alternative 

,  some  4.1  M  Inboard  trom  ttw  akla  and  Mnw  7.3  M  abaft  the  forward  plana  of  tf>a  tow 
),  tome  4.3  M  inboard  from  the  side  and  soma  12.8  M  abaft  the  forward  plana  o<  the 
,  some  4.0  M  Inboard  from  the  side  and  some  5.0  M  abaft  the  forward  plane  of  the  tow 
,  some  2.0  M  inboard  from  the  side  and  some  5.5  M  abaft  the  fooward  plane  of  ttie  tow 
,  some  2.3  M  inboard  from  the  side  and  some  S5  M  abaft  tfia  forward  plane  of  the  tow 
,  some  3.9  M  Inboard  from  th«  side  and  some  6.4  M  abaft  the  fonward  plane  of  the  tow 
,  some  3.8  M  Inboard  from  the  side  and  some  6.8  M  abaft  the  fonward  plane  of  ttw  tow 
,  some  2.4  M  Inboard  from  ttie  side  and  some  7.2  M  abaft  ttie  forward  plane  of  the  tow 
,  some  2.7  M  inboard  from  the  side  and  some  4.9  M  abaft  ttie  forward  plane  of  the  tow 
,  some  0.7  M  Inboard  from  the  side  and  some  6.9  M  abaft  the  fonward  plana  of  ttie  tow 
,  some  ISM  Inboard  from  ttie  side  and  aoma  6.6  M  abaft  ttie  fonvard  plane  of  tt>a  tow 
,  some  1 .8  M  inboard  from  the  side  and  some  7.2  M  abaft  Vne  fonward  plana  of  ttw  tow 
,  some  3.0  M  inboard  from  ttie  side  and  some  8.0  M  abaft  ttie  fonvard  plana  of  the  tow 
,  some  2.1  M  inboard  from  the  side  and  soma  6.4  M  abaft  ttie  fonward  plana  of  the  tow 
,  some  2.2  M  inboard  from  ttie  side  and  soma  8.7  M  abaft  ttie  forward  plane  of  ttie  tow 
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1  to  all  applicable  Federal 
Y  standards  *  *  *. 
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1  by  either 
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registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportimity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

G&K  Automotive  Conversion.  Inc.  of 
Anaheim,  California  (Registered 
Importer  No.  R-90-007)  has  petitioned 
NHTSA  to  determine  whether  the  1989 
BMW  Model  52Si  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  G&K  believes 
are  substantially  similar  are  the  U.S.- 
companion  model  1989  BMW  525i  and 
the  1989  BMW  Model  535i  and  it  has 
submitted  information  indicating  that 
these  companion  models  have  been 
offered  for  sale  in  the  United  States. 
These  models  were  manufactured  by 
Bayerische  Motoren-Werke  A.G.  and 
were  certified  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  notes  that  the  agency, 
on  its  own  initiative,  has  already  made  a 
determination  of  substantial  similarity 
covering  1989  Model  535i  vehicles  that 
Bayerische  Motoren-Werke  A.G.  did  not 
certify  and  offer  for  sale  in  the  United 
States  (55  FR  47418).  The  petitioner 
stated  that  it  had  carefully  compared  the 


525i  with  U.S.-companion  models  525i 
and  535i,  and  found  that  they  were 
substantially  similar  with  respect  to 
most  applicable  Federal  motor  vehicle 
safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  1989  mode!  S25i,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  the  1989  U.S.- 
companion  models  525i  and  535t,  or  is 
capable  of  being  reacfily  modified  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  1989  model  525i  is  identical  to  the 
U.S.  certined  1989  models  525i  and  535i 
with  respect  to  compliance  with 
Standmds  Nos.  102  Transmission  Shift 
Lever  Sequence  *  *  ',103  Defrosting 
and  Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems.  106  Brake 
Hoses,  107  Reflecting  Surfaces,  109  New 
Pneumatic  Tires.  113  Hood  Latch 
Systems,  116  Brake  Fluids.  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  fanpacl 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  tha 
Steering  Control  System.  204  Steeritig 
Control  Rearward  Displacement,  205 
Glazmg  Materials.  206  Door  Locks  and 
Door  Retention  Components,  207  Seatmg 
Systems,  209  Seat  Belt  Assemblies,  210 
Seat  BHt  Assembly  Anchorages,  211 
Wheel  Nuts,  Wheel  Discs  and  Hubcaps, 
212  Windshield  Retention.  216  Roof 
Cmab  Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flamraability  ot 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recahbration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam-type  headlamps;  (b)  installation  of 
front  and  rear  sidemarker  lamps  and 
reflex  reflectors;  (c)  installation  of  US.- 
model  taillamp  assemblies  bearing  the 


DOT  symbol;  (d)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
Replacement  of  the  passenger's  outside 
rearview  mirror,  which  is  convex  and 
does  not  bear  the  required  warning 
statement. 

SUndard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

SUndard  No.  115  Vehicle 
Identification  Number  Installation  of  a 
VIN  plate  that  can  be  read  from  the  left 
windshield  pillar,  and  a  VIN  reference 
label  on  the  edge  of  the  door  or  latch 
post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  windtjw 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Ptotectkm:  (a)  loatallation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position 
or  a  beh  webbing-actuated  microswitch 
in  the  driver's  belt  retractor  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer. 

Standard  No.  214  Side  Door  Strength; 
Installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
intergrity:  Installation  of  a  rolk>ver  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  and  the  evaporative  emissions 
collection  cannister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1989  model  525i 
must  be  reinfonsd  to  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  shoeW 
refer  to  the  docket  number  and  be 
submitted  to;  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
room  510a  400  Seventh  Street  SW.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  Hied  after  the 


closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition  will 
be  published  in  the  Federal  Bwgiatar 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  September  9. 
1991. 

Authority:  IS  U.S.C.  1397(c)(3XA)(i)(IIl  and 
(C)(iii):  49  CFR  593.8;  delegation  of  authority 

■t4eCFRi.5a 

Issued  on  August  S,  1991. 
WiUtem  A.  Boayy, 

Associate  Administrator  for  Enforcement 
[FR  Doc.  81-18974  Piled  8-»-01:  6:45  am) 
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ReMarch  and  Special  Programs 
AdiMtilstrflUon 

Hazardous  Materials  Safety; 
Appflcattons  for  Exempttona 

aqency:  Research  and  Special  Programs 
Administration,  DOT. 
action:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  govetaiog  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle.  2— Rail  freight.  3— Cargo  vessel 
4 — Cargo-only  aircctift,  S— Passenger- 
carrying  aircraft. 

DATCS:  Comments  must  be  received  on 
or  before  September  9, 1991. 
ADOims  COMMINTS  TO:  Dockets 
Branch,  Research  and  Special  Proj^'ams 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20609. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  RJirrHER  INFORMATION  CONTACT 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch, 
room  8426,  Nassif  Building,  400  7di 
Street,  SW.,  Washington,  DC. 
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New  Exemptions 

Applicabon  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

10643-N 
10644-N 
10645-N 
10646-N 
10647-N 
10648-N 
10649-N 
10650-N 
10651-N 
10653-N 
10656-N 

10657-N 
10658-N 
10659-N 
10660-N 

Thiokoi  Cofpofation,  Brigham  City.  UT 

Utricti  Chemical.  Inc..  Terre  Haute.  IN 

Essex  Cryogenics  of  Missouri.  Inc..  St. 
Louis,  MO 

Sctilumberger  Teclinology  Corporation, 
Houston.  TX 

The  McGreoor  Co   Colfax  WA 

49  CFR  173.92 

49  CFR  174.87(i)(D 

To  authorize  the  transportation  of  rocket  motors,  equipped  with 
handling  rings,  classed  as  Class  B  explosives  m  specially 
designed  packaging.  (Mode  1.) 

To  authorize  chlorine  filled  tank  cars  to  stand  with  unloading 

6 

49  CFR  178  57...  

connectk>ns  attached  during  unloading  without  the  physical 
presence  of  an  unloader.  (Mode  2.) 
To  authorize  ttie  manufacture,  marking  and  sell  of  one-liter  non- 

49  CFR  173  302....; 

DOT  specifk»tion  cylinders  comparable  to  specification  4L  for 
shipment  of  oxygen.  (Mode  1 .) 
To  manufacture,  mark,  and  sell  a  non-OOT  specification  oil  well 

49  CFR  174.67(0+ (a 

sampling  device  for  shipment  of  various  compressed  gases. 
(Mode8l.2.  3,  4.) 
To  authorize  anhydrous  ammonia  filled  tank  cars  to  stand  with 

>S 

Arrow  Air  Inc.,  Miami,  FL 

The    Narragansett    Bay    Commission, 
Providence,  Rl 

Unitd  Aari  Products  Greelev  CO 

49      CFR       172.101.       172.204(c)(3). 
173.27.  175.30(a)(1),  175.320(b) 

49  CFR  174  67(0  

unloading  connections  attached  during  unloading  without  the 

physical  presence  of  an  unloader  (Mode  2.) 
To  authonze  the  transportation  of  Class  A.  B,  and  C  explosives 

whk:h  are  forbidden  for  shipment  by  cargo  air  or  exceed 

quantity  limitatwns  authorized  by  cargo  air.  (Modes  1,  2.  4.) 
To  autfiorize  chkxine  filled  tank  cars  to  stand  with  unloading 

49  CFR  174.67(00) - 

49  CFR  173.34(e) 

connections  attached  during  untoading  without  the  physical 
presence  of  an  unloader.  (Mode  2.) 
To  auttiorize  tank  cars  containing  various  classes  of  matenal  to 

1 

Ashland  Chemical.  Inc.,  Columt)u8.  OH... 
Florida  West  Airlines  Miami,  FL 

stand  with  untoading  connections  attached  during  untoading 

without  the  physical  presence  of  an  untoader.  (Mode  2.) 

To  eliminate  ttie  periodic  retest,  retnspection  and  marking  re- 

5 

49      CFR       172.101,       172.204(c)(3). 
173.27.  175  320(b),  Part  107,  Appen- 
dix B. 

49  CFR  107,  appendix  B.  172.203(d), 
49  CFR  Part,  of  Part  172,  Paragraph 
(1),  Subparts  C.  D.  E.  F  and  G.  to 
subpart  B 

49  CFR  173.416(c) 

quirements  for  DOT  Specification  4BW  cylinders  authorized  for 
the  transportation  of  flammable  lk]U4d8.  (Mode  1.) 
To  authorize  ttie  transportatton  of  Class  A,  B  arxt  C  explosives 

4 

Conference  of  Radiation  Control  Pro- 
gram Dir..  Inc..  Frankfort  KY 

Bioqoal,  Inc..  Rockville.  MD..„ 

Air  Care,  Inc.,  South  St.  Paul,  MN 

Consani    Engineering    (PTY)    Limited. 
Republic  of  South  Africa 

American  Radiolabeled  Chemkato,  Inc.. 
St  Louis.  MO 

which  are  fort«dden  for  shipment  by  cargo  air  or  exceed 
quantity  limitations  authorized  cargo  aircraft  (Mode  4.) 

To  authorize  shipment  of  metals  and  saap  contaminated  with 
small  amounts  of  radioactive  matenals  to  be  contained  in  non- 
CX>T  specificatton  packaging,  without  regard  to  marking,  label- 
ing, placarding  and  certain  shipping  paper  requirerT>ents. 
(Modes  1,2.) 

To  authorize  a  one  time  only,  short  distancer,  domestic  shipment 

G 

49      CFR       172.204(c)(3),       173.27. 
175.30(a)(1),     175.320(b),    49    CFR 
172.101.  49  CFR  part  107.  appendix 
B. 

49  CFR  178.345-8 

of  ■  radioactive  material  contained  in  a  specially  designed 
packaging  whKh  is  only  authorized  for  export  and  import 
shipments.  (Mode  1.) 

To  authorize  the  transportation  of  certain  Class  A,  B  and  C 
explosives  which  are  either  fortxdden  tor  shipment  by  cargo 
air  or  exceed  the  quantity  limitations  authorized  for  shipment 
of  cargo  air.  (Mode  4.) 

To  auttHXize  the  manufacture,  mark  arxl  sell  of  norvCX^T  specifi- 

9 

49    CFR     172.402(a)(1),     172.403(e). 
173.4(a)(1)(i-iiO.  173.4(a)(1)(iv) 

cation  portable  tank  containers  complying  with  specifications 
DOT-407  and  DOT  412  for  transportation  hazardous  waste 
substances.  (Modes  1,  2,  3.) 
To  exempt  from  labeling  shipment  of  radioactive  materials  with 
secondary  hazard  classification  for  transportation  by  passen- 
ger carrying  aircraft.  (Mode  5.) 

'91 

This  notice  of  receipt  of  applications         ACTION:  List  of  applications  for                      provide  for  additional  hazardous 
for  new  exemptions  is  published  in               modification  of  exemptions  or                       materials,  packaging  design  changes, 
accordance  with  part  107  of  the                    applications  to  become  a  party  to  an            additional  mode  of  transportation,  etc.) 
Hazardous  Materials  Transportation            exemption.                                                      are  described  in  footnotes  to  the 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)).                                ,              ,               ,    .                    application  number.  Application 

Issued  in  Washinfiton  DC  on  Aueust  6.           •«««««ARY:  In  accordance  With  the                 numbers  with  the  suffix  "X"  denote  a 
^^sued     Washington,  DC.  on  August  6.            procedures  govemmg  the  application            modification  request.  Application 
I.  S„T»nne  Hedgepeth.                                       I°''  "?.'^  ^^  processing  of.  exemptions          ^^^^^„  ^jj^  th  suffix  "P"  denote  a 
Le/.  E.e.pJnrBr^ncI,.  Off.ceof                     Ha"a  d^usTaSlIlTonsf^r  '      ^^^.1°  "''""*•  '^'/l  ^P^i'^^^*""" 

,PRDoc..-.8.7.Fi.ed^.:45a.,               Kr^s  M^  iS:  S°a^trhis                      "^-r"                        ,            .     , 
B.ujMOcooe4.i«<Mi                                       received  the  appUcations  described             DATES:  Comments  must  be  received  on 

J,         .       ~,.  .         "                ,  .           ....                       np  hofnro  Aiionaf  ^A   1QQ1. 

h 

Haiardous  Materials  Safety;                      | 
Applications  for  Modification  of                |^ 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption              !. 

AQENCY:  Research  and  Special  Programs      n 
Administration,  DOT.                                    n 

* 

erein.  inis  nonce  IS  aoDreviaiea  lo              °  -       • 

xpedite  docketing  and  public  notice.           address  commen  I S  TO:  Dockets  Unit 
ecause  the  sections  affected,  modes  of       Research  and  Special  Programs 

Ml 

-ansportation,  and  the  nature  of                  Administration,  U.S.  Department  of 
pplication  have  been  shown  in  eariier        Transportation.  Washington.  DC  20590. 
ederal  Register  publications,  they  are             Comments  should  refer  to  the 
ot  repeated  here.  Requests  for                    application  number  and  be  submitted  in 
lodifications  of  exemptions  (e.g..  to             triplicate.  If  confirmation  of  receipt  of 

Federal 

comments  is  desired,  include  a  s 
addressed  stamped  postcard  she 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Cop 

the  applications  are  available  fo 
inspection  in  the  Dockets  Unit,  r 
8426.  Nassif  Building,  400  7th  Str 
Washington.  DC. 


Application 
Na 

764e-X 

Sunwest  Avietioa,  Ogdan. 

LIT  (See  footnote  1). 

B967-X 

Hercules,  Inc ,  Wilmington. 

DC  (See  footnote  2). 

9265-X _ 

GUnn      Flying      Servloe. 

Houston,  TX  (See  foot- 

note 3). 

g618-X 

ENPAC  Corporation.  Jack- 

sonville. FL  (See  foot- 

note 4). 

10102-X 

ENPAC  Corporation.  Jaok- 

•onville,   FL  (See  toot- 

note  5). 

10130-X 

UF    Strainrite,     Lewlston, 

ME  (See  footnote  6). 

10193-X 

Anderson           Company, 

Gainesville.     TX     (Sm 

footnote  7). 

10242-X._.. 

ENPAC  Corporation,  Jack- 

•onwite,   FL   (So6    Kxit' 

note  8). 

10272-X 

OII«  Corporabon.  Chartac- 

ton.  TN  (See  footnote  9). 

10318-X 

Sonoco  Fibre  Drum,  Inc.. 

Lombard,  IL  (See  tool- 

nolelO). 

(1)  To  modify  tt>e  exempbon  to  inc 
number  of  flares  (o  be  transported  per  tc 
eight 

(2)  To  renew  and  modify  the  OKemplion 
ize  the  transportatton  of  an  additional  Oai 
sive. 

(3)  To  modify  the  exemption  to  authors 
aboard  a   mutt)-eogir>e   aircraft   carrying 

(4)  To  renew  and  modify  ttie  exemptioo 
ize  cargo  vessel  as  an  addOiooal  mode  o 
tation. 

(5)  To  modify  the  exemption  to  md 
vessel  as  an  aooitional  mode  ot  trarMportt 

(6)  To  modity  tne  exemption  to  auttwn: 
tive  waste  as  an  additonal  commodity  art 
as  an  additional  mode  of  transportation 

(7)  To  modity  the  exempoon  to  provide 
modifications  to  the  non-DOT  specificahe 
tank  and  to  authonze  the  transportation 
additional  commocMiea. 

(8)  To  modify  the  eHentption  to  iod 
vescel  as  an  aodrtkxial  mode  of  transports 

(9)  To  authonze  a  DOT-MC-331  carg 
nonflammable  gas  to  be  Imed  witri  a 
equivalent  lining,  to  provide  optior«l  vaN 
tfxjnze  a  second  manway  wittwut  appi 
and  cover. 

(10)  To  modify  the  exemption  to  provid 
tional  comnxidities  classed  as  Dass  B  p 
corrosive  n^aierial  witn  secondary  hazards. 


Appltoation 
No. 

Applkant 

2582-P 

3004-P 

4453-P 

4631 -P... 

Presto  Technotogies,  Inc.. 
West  Hartford.  CT. 

Preeto  Technologiee,  Inc.. 
West  Hartford.  CT. 

Gary  Jamea  Trucking  Pal- 
ii»yra.Ma 

Gary  James  Tnickino,  Pal- 
myra. MO. 

154  /  Friday.  August  9,  1991  /  Notices 
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Exemptions 


n(s)  affected 


(D- 


101.       172.204<c)(3), 
»)(1),  175.320(b) 


101,  172.204(c)(3). 
(b),  Part  107,  Appen- 

•endix  B.  172.203(d). 
'  Part  172,  Paragraph 
.  D.  E,  F  and  G.  to 


.204(c)(3),  173.27, 
75.320(b).  49  CFR 
R  part  107,  apperxlix 


)2(a)(1),     172.403(e). 
173.4(a)(1)(iv) 


Nature  of  exemption  thereof 


To  authorize  the  transportation  of  rocket  motors,  equipped  with 
handling  rings,  classed  as  Qass  B  explosives  m  specially 
designed  packaging.  (Mode  1 .) 

To  authorize  chlorine  filled  tank  cars  to  stand  with  unloading 
connections  attached  during  unloading  wittxxit  the  physical 
presence  of  an  unloader.  (Mode  2.) 

To  auttiorize  ttie  manufacture,  marking  and  sell  of  one-liter  non- 
DOT  specification  cylir>ders  comparable  to  specification  4L  tor 
shiprrwnt  of  oxygen.  (Mode  1 .) 

To  manufacture,  mark,  and  sell  a  non-OOT  specification  oil  well 
sampling  device  for  shipment  of  various  compressed  gases. 
(Mode8l,2.  3,  4.) 

To  authorize  anhydrous  ammonia  filled  tank  cars  to  stand  with 
unloading  connections  attact>ed  during  unloading  without  tt>« 
physical  presence  of  an  unloader  (Mode  2.) 

To  authonze  the  transportatk)n  of  Class  A,  B,  ar>d  C  explosives 
which  are  forbidden  tor  shipment  by  cargo  air  or  exceed 
quantity  limitations  authorized  by  cargo  air.  (Modes  1,  2,  4.) 

To  autfiorize  chlonne  filled  tank  cars  to  stand  with  unloading 
connectkxis  attached  during  unloading  without  the  physical 
presence  of  an  unloader.  (Mode  2.) 

To  auttiorize  tank  cars  containing  various  classes  of  matenal  to 
stand  with  unloading  connectkjns  attached  during  unk>adtng 
without  the  physical  presence  of  an  unloader.  (Mode  2.) 

To  eliminate  ttie  periodic  retest  reinspection  and  marking  re- 
quirements lor  DOT  Specification  4BW  cylinders  auttiorized  for 
the  transportation  of  flammable  Ik^uids.  (Mode  1.) 

To  authorize  ttie  transportatk>n  of  Class  A,  B  and  C  explosives 
which  are  fort>kJden  tor  shipment  by  cargo  air  or  exceed 
quantity  limitations  authorized  cargo  aircraft  (Mode  4.) 

To  auttrarize  shipment  of  metals  and  scrap  contantinated  with 
small  anwunts  of  radioactive  materials  to  be  contained  in  non- 
DOT  specification  packagir>g,  without  regard  to  marking,  label- 
ing, placarding  and  certain  shipping  paper  requirements. 
(Modes  1,2.) 

To  authorize  a  one  time  only,  short  distar>cer,  domestic  shipment 
of  a  radioactive  material  contair>ed  In  a  specially  designed 
packaging  wtw:h  is  only  autt)orized  for  export  and  import 
shipments  (Mode  1.) 

To  authorize  the  transportation  of  certain  Class  A,  B  and  0 
explosives  which  are  eittier  fortMdden  tor  shipment  by  cargo 
air  or  exceed  tt)e  quantity  limitations  autfiorized  for  shipment 
of  cargo  air.  (Mode  4.) 

To  auttTorize  the  manufacture,  mark  and  sell  of  norvtXDT  specifi- 
cation portable  tank  containers  complying  with  specifications 
DOT-407  and  DOT  412  for  transportahon  hazardous  waste 
substances.  (Modes  1,  2,  3.) 

To  exempt  from  labeling  shipment  of  radioactive  materials  with 
secondary  haiard  dassificatkjn  for  transportation  by  passen- 
ger carrying  aircraft.  (Mode  5.) 


ipplications  for 
exemptions  or 
lecome  a  party  to  an 

zordance  with  the 
iming  the  application 
;essing  of,  exemptions 
ment  of  Transportation's 
'rials  Regulations  (49 
bpart  B).  notice  is 
It  the  Office  of 
'rials  Safety  has 
)lications  described 
ce  is  abbreviated  to 
ing  and  public  notice, 
tions  affected,  modes  of 
ind  the  nature  of 
!  been  shown  in  earlier 
'  publications,  they  are 
'e.  Requests  for 
'  exemptions  (e.g..  to 


provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote  a 
modification  request.  Application 
numbers  with  th  suffix  "P"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  August  26. 1991. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 


comments  is  desircKi,  include  a  aelf- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of 

the  applications  are  available  for 
inspection  in  the  Dockets  Unit,  room 
8428.  Nassif  Building,  400  7th  Street  SW.. 
Washington.  DC. 


HwOWMR 

Application 
No. 

of 
ton 

764»-X 

SuMwest  Aviatioa.  Ogdan, 
UT  (See  footnote  1). 

76a 

8967-X 

Hercules,  Inc.,  Wilmington. 
OE  (See  footnote  2). 

8987 

9265-X _ 

Guinn      Ftyii»g      Servtoe, 
Houston,  TX  (See  foot- 
tv)ta3). 

9266 

9618-X 

ENPAC  Corporatioa  Jacfc- 
aonville.  FL  (See  foot- 
note 4). 

9618 

10102-X 

ENPAC  Corporation,  .laok- 
aooville,   FL  (See  toot- 
note  5). 

10102 

10130-X 

UF     Strainrite,     Lewlston, 
ME  (See  footnote  6). 

10130 

10193-X.-._ 

Andevaon           Ckxnpany. 
GanvMille.     TX     (Sm 
footnote  7). 

10193 

10242-.X.._.. 

ENPAC  Corporation,  ,»«*- 
aomHHa,  FL  (See  foot- 
note B). 

10242 

10272-X 

Oin  Corporaton,  Chart**- 
ton.  TN  (See  footnote  9). 

10272 

103ie-X 

Sonoco  Fibre  Drum,  loc, 
Lombwd,  N.  (See  fool- 
note  Hfl. 

10318 

(1)  To  modify  ttte  exempbon  to  increase  tt«e 
number  of  flares  to  be  transported  per  test  flight  10 
eight 

(2)  To  renew  and  inodify  tti*  mimpton  to  author- 
ize the  transportatk>n  of  an  additonal  Class  B  explo- 
sive. 

(3)  To  nxxlify  tfw  exempton  to  authorize  on*  plot 
aboard  a   mult>-eogir>e   aircraft   carryiog  explosives 

(4)  To  renew  and  modify  ttie  exemption  to  author- 
ize cargo  vessel  as  an  addtfioaal  mode  of  transpor- 
tation. 

(5)  To  modify  the  exemption  to  include  cargo 
vessel  as  an  aoditional  mode  of  IrarwportBlton 

(6)  To  modify  tne  exemption  to  autttonz*  radioac- 
tive nvaste  as  an  addikonal  commodity  and  aii  CMgo 
as  an  additional  mode  of  transportation. 

(7)  To  modify  the  eRempoon  to  provide  tor  varwua 
modifications  to  the  non-DOT  speofication  portable 
tank  and  to  authonze  the  transportation  of  various 
additional  commodoiee. 

(8)  To  modify  the  enemplion  to  Indud*  cargo 
vessel  as  an  adcRtional  nxxle  of  transportation. 

(9)  To  authonze  a  DOT-MC-331  cargo  tank  (or 
nonflammable  gas  to  be  hned  with  a  PVCF  or 
equivatent  kning.  to  provide  opbonai  valve  and  au- 
thonze a  second  manway  without  appurtenances 
and  cover. 

(10)  To  modify  the  exemption  to  provide  tor  addi- 
tional comnxKiities  classed  as  Oass  B  poison  and 
corrosive  material  with  secorxiary  Hazard*. 


Applk^tion 

No. 

Applicar« 

Partlatto 
tan 

2582-P 

Preelo  Technotogies,  Inc.. 
West  Hartford.  CT. 

2582 

3004-P 

Presto  Tec»>notogi**,  Inc., 

3004 

vv 

est  Hartford.  CT. 

4453-P 

Gar 

f  James  Trwckin^  P*l> 

4463 

m 

yra.Ma 

4831-P 

Gar 

/  James  TrucUng,  Pal- 

4631 

m 

yra,MO. 

Application 
No. 

Appiicam 

Partlea  to 

Mm 

4884-P 

Presto  T*chnologi**,  Im.. 
West  Hartford.  CT. 

488* 

5206-* 

inyra.MO. 

seoe 

6530-P  ...... 

th*  JItthM*  Jena*  Compa- 
ny. Tulsa.  OK. 

6638 

6543-P 

Presto  Tacfanologios,  Inc., 
West  Hartford,  CT. 

6543 

6543-P.. 

UquW  C*ti«nle.  Chicago. 
IL 

Presto  Tec>w>ologla*,  Inc. 

8643 

6563-P       _ 

6663 

West  Hartford.  CT. 

6626-P 

Alrgas,  Inc.  Theodora,  AL... 

6626 

e657-P 

AJrgas,  Inc.,  Theodore,  Ai. . 

8657 

6691-P 

Presto  TechnotogN*^  Hr.. 
West  Hartford.  CT. 

8681 

6691-P. ...... 

Airgas,  Inc..  Theodore,  AL... 

6691 

6605-P 

Presto  Technotogie*,  Inc.. 
Weat  Hartford.  CT. 

8805 

726e-P 

Presto  Technologtes,  Inc. 

7288 

West  Hertford.  CT. 

7274-P 

Presto  TechnologMa,  Inc. 
West  Hartford,  CT. 

7274 

7451 -P 

Presto  Technotogies,  Inc.. 
West  Hartford,  CT. 

7451 

761 7-P 

Elgin,  Joliet  and  Eastern 
Railway          Oam^mtf. 
JaM.IL 

7818 

761 6-P 

Monttra   Rail    Link.   Inc, 
Missoula.  MT. 

7618 

8009-P 

SRI    mtemational,    Mento 
ParKCA. 

8008 

801 3-P 

Presto  Technologie*.  Inc. 
West  Hartfora  CT. 

8C13 

8453-^ _. 

Gary  James  Trucking.  Pal- 
myra, MO. 

8453 

8554-P 

Ganr  Jaa^e*  Trwdong.  Pal- 
myra. MO. 

8SS4 

8862-P 

Presto  Technctogi*a,  Inc. 
West  Hartford.  CT. 

8882 

8915-P 

Presto  Technologie*,  Inc.. 

8915 

8944-P 

Presto  Technologiaa.  Inc. 
West  Hartford.  CT. 

8B44 

e98«-P 

Gary  Jame*  Trudeng.  PK- 
rtiyra.  Ma 

8888 

911W> 

EKA   Nobal   kic.   Cotom- 
bus,  MS. 

9110 

9275-P 

SmithKlem  Oe»ct>ain  Con- 
•um*r     Branda.     PM*- 
burgh,  PA. 

927S 

9414-P „. 

Pwsto  Technologiea,  Inc. 
West  Hartford.  CT. 

9414 

9694-P _ 

DXI  Induatriea,  Inc.,  How- 
ton,  TX 

9804 

9723-P 

Oem-Fretght.  Inc.  Cl*v*- 

land,  OH. 

9723 

9723-P. 

Evergreen   Transportation, 
Inc.,  Cleveland,  OH. 

0723 

10022-P 

Presto  Technologie*,  Inc, 
Weal  Herttofd.  CT. 

10022 

10084-P 

ICT.      Speciaitiea.      Inc. 
Corona.  CA  (See  Fool- 
not*  1) 

10084 

10288-P 

Rohm  and  Haaa  Compa- 
ny, Phllad*lph«,  PA. 

10288 

(1)  To  nnanufactura,  mark  and  sell  non-OOT  speci- 
fication glass  liber  neintoreed  plasac  cargo  tanks  tor 
stiipment  of  certain  flammable,  corrosive  or  poision 
B  materials. 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  hi 
accordance  with  pert  1(77  of  th» 
HazariiotM  Materials  Transportation 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)}. 


Issued  in  Washlnfton.  DC  an  Auftuat  S. 
1991. 

|.  Suzanne  Hedgepath, 
Chief,  ExBinpthm  Branch.  Office  of 
HazardouB  Material*  Exemptierm  cmd 
Approvals. 

[FR  Doc  91-18973  Filed  8-8-91:  8:45  amf 
■iLUNO  ceet  4>w  m  m 


MMtlnvs  of  PlpsUn*  S«f  8ty  MAamj 
Committsca 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  02-463.  5  U.S.C.  app.  1}  notice  is 
hereby  given  of  the  foRowing  meetings 
of  the  Technical  Pipeline  Safety 
Standards  Committee  and  the  Technical 
Hazardous  Liqnid  Pipeline  Safety 
Standards  Committee.  Each  meeting  will 
be  in  room  4234  of  the  Department  of 
Transportation  Building.  400  Seventh 
Street,  SW.,  Washington.  DC. 

On  September  10. 1991,  at  9  a.m.,  the 
Technical  Pipeline  Safety  Standards 
Committee  wiQ  meet  to  isfbrmaUy 
discuss  the  following  topics: 

1.  Excess  Flow  Valves  in  Gas  Service 
Lines 

2.  Petroleum  Gas  Systems  and  National 
Fire  Protection  Association  Staadank 
58  and  59 

3.  Gas  Distribution  System  Defjoitioes 

4.  Passage  of  Instrumented  lotemal 
Inspection  Devices 

5.  Mandatary  Participatioo  of  Gas 
Pipelines  in  One-Call  Systems 

6.  Operator  Submissioa  ol  Anooal  Drug 
TesUag  Data 

7.  Perfoimance-Based  Grant  Ailocation 
Formula 

8.  Legislative  Developments 

On  September  It  1991.  at  9  tJtL,  the 
Technical  Hazarcious  Liquid  Pipeiine 
Safety  Standartis  Conunittee  will  meet 
to  informally  discuss  the  foilowtng 
topics: 

1.  Pipelines  Operating  at  20  Percant  or 
Less  of  Specified  Minimum  Yield 
Strength 

2.  Passage  of  Instnratental  faitemal 
Inspection  Devices 

3.  Mandatory  Participation  of 
Hazardo\t8  Liquid  and  Carbon 
Dioxide  Pipelines  in  One-Cal!  Systems 

4.  Operator  Sttbmission  of  Annual  Drug 
Testing  Data 

5.  Performance-Based  Gnmt  Allocation 
Formula 

6.  Legislative  Developments 
Each  meeting  will  be  open  to  the 

public,  but  attendance  will  be  limited  to 
the  space  available.  With  approval  of 
the  Executive  Director  of  the 
Committees,  members  of  the  pnbUc  nay 
present  oral  statements  on  the  topics. 
Due  to  the  limited  time  available,  each 
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person  who  wants  to  make  an  oral 
statement  must  notify  Rebecca  Key. 
room  8417.  Department  of 
Transportation  Building.  400  Seventh 
Street,  SW.,  Washington.  DC  20590, 
telephone  (202)  366-1640,  not  later  than 
Tuesday,  September  3, 1991,  of  the 
topics  to  be  addressed  and  the  time 
requested  to  address  each  topic.  The 
presiding  officer  may  deny  any  request 
to  present  an  oral  statement  and  may 
limit  the  time  of  any  oral  presentation. 
Members  of  the  public  may  present 
written  statements  to  the  Committees 
before  or  after  any  meeting. 

Dated:  August  5. 1991. 
Cesar  De  Laon, 

Executive  Director,  Technical  Pipeline  Safety 

Standards  Committee  and  Technical 

Hazardous  Liquid  Pipeline  Safety  Standards 

Committee. 

[FR  Doc.  91-18933  Filed  8-»-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

August  1. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  O^cer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number  1515-0041 

Form  Number  CF  6059B 

Type  of  Review:  Extension 

Title:  IJ.S.  Customs  Declaration 

Description:  The  Customs  Form  6059B 
facilitates  the  clearance  of  persons 
and  their  goods  upon  arrival  in  the 
territory  of  the  U.S.  by  requiring  basic 
information  necessary  to  determine 
Customs  exception  status  and  if  any 
duties  or  taxes  are  due.  The  form  is 
used  for  the  enforcement  of  other 
Federal  agencies'  laws  and 
regulations. 

Respondents:  Individuals  or  households, 
small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
20,000.000. 


Estimated  Burden  Hours  Per  Response: 
3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1.000,000  hours. 

Clearance  Officer  Ralph  Meyer,  (202) 
566-9182.  U.S.  Customs  Service. 
Paperwork  Management  Branch,  room 
6316. 1301  Constitution  Avenue  NW.. 
Washington.  DC  20229 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building.  Washington.  DC  20503 

LoU  K.  Holland, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  91-18930  Filed  8-8-91;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  1, 1991. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury,  room  3171  Treasury 
Annex.  1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0089 

Form  Number  1040NR 

Type  of  Review:  Revision. 

Title:  U.S.  Nonresident  Alien  Income 
Tax  Return 

Description:  This  form  is  used  by 
nonresident  alien  individuals  and 
foreign  estates  and  trusts  to  report 
their  income  subject  to  tax  and 
compute  the  correct  tax  Hability.  The 
information  on  the  return  is  used  to 
determine  whether  income, 
deductions,  credits,  payments,  etc., 
are  correctly  figured.  Affected  public 
are  nonresident  alien  individuals, 
estates,  and  trusts 
Respondents:  Individuals  or 

households,  farms,  businesses  or  other 

for-profit,  small  businesses  or 

organizations. 
Estimated  Number  of  Respondents: 

253.000. 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
Recordkeeping — 6  hours,  33  minutes 
Learning  about  the  law  or  the  form — 1 
hour,  59  minutes 


Preparing  the  form — 4  hours,  8 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS— 1  hour.  37  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  3,360,272  hours 
Clearance  Officer  Garrjck  Shear.  (202) 

535-4297.  Internal  Revenue  Service. 

room  5571. 1111  Constitution  Avenue 

NW..  Washington,  DC  20224 
OMB  Reviewer  Milo  Sunderhauf,  (202) 

395-6880,  Office  of  Management  and 

Budget,  room  3001.  New  Executive 

Office  Building,  Washington.  DC  20503 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  91-18931  Filed  8-8-91;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  5, 1991. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number  New 
Form  Number  PD  F  345 
Type  of  Review:  New  Collection 
Title:  Description  of  Registered 

Securities 
Description:  PD  F  345  is  used  to  collect 

information  needed  to  describe 

registered  securities  for  the  purpose  of 

identifying  accounts  and/or 

requesting  a  change  of  address  for  the 

mailing  of  interest  due  on  the 

seciuities 

Respondents:  Individuals  or 
households.  State  or  local  governments, 
businesses  or  other  for-profit,  non-profit 
institutions,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,250  hours. 


OMB  Number  New 
Form  Number  PD  F  4094 
Type  of  Review:  New  Collection 
Title:  Affidavit  by  Individual  Su 
Description:  PD  F  4094  serves  ae 
affidavit  from  individuals  whc 
to  act  as  surety  for  an  indemn 
agreement  on  a  Bond  of  Inden 
submitted  in  connection  with  1 
for  relief  due  to  lost,  stolen  or 
destroyed  U.S.  Registered  Sec 
The  individual  must  state  thei 
and  liabilities  to  certify  they  a 
eligible  to  act  as  surety 
Respondents:  Individuals  or 
households. 

Estimated  Number  ofResponi 
500. 

Estimated  Burden  Hours  Per 
Response:  55  minutes. 
Frequency  of  Response:  On  oc 
Estimated  Total  Reporting  Bu, 
460  hours. 

OMB  Number  1535-0004 
Form  Number  PD  F 1522 
Type  of  Review:  Reinstatement 
Title:  Special  Form  of  Request  fc 
Payment  of  United  States  Savi 
Retirement  Securities  Where  I 
Detached  Request  is  Authorizi 
Description:  Form  PD  F 1522  is  u 
owners  of  savings  bonds/note 
request  payment 

Respondents:  Individuals  or 
households. 

Estimated  Number  ofResponc 
56,000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 
Frequency  of  Response:  On  oc 
Estimated  Total  Reporting  Bui 
14,000  hours. 
OMB  Number  1535-0006 
Form  Number  PD  F  2458 
Type  of  Review;  Reinstatement 
Title:  Certificate  of  Entitlement. ' 
States  Savings  and  Retirement 
Securities  and  Checks  After 
Administration  of  Decedent's  1 
Description:  Form  PD  F  2458  is  u 
establish  who  is  entitled  to  sai 
bonds/notes,  and  checks  issue 
payment  thereof,  in  an  amount 
exceeding  $1,000;  which  belonj 
decedent  whcMe  estate  was 
administered  m  court  and  settl 
without  effecting  disposition  0 
bonds  and  checks 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respond 
7,000. 

Estimated  Burden  Hours  Per 
Response:  8  minutes. 

Frequency  of  Response:  On  oci 

Estimated  Total  Reporting  Bur 
938  hours. 
OMB  Number  1535-0007 
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Preparing  the  form — 4  hours,  8 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS— 1  hour,  37  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  3,360,272  hours 
Clearance  Officer:  Garrick  Shear,  (202) 

535-4297,  Internal  Revenue  Service, 

room  5571, 1111  Constitution  Avenue 

NW.,  Washington,  DC  20224 
OMB  Reviewer  Milo  Sunderhauf,  (202) 

395-6880,  Office  of  Management  and 

Budget,  room  3001,  New  Executive 

Office  Building,  Washington.  DC  20503 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer 
IFR  Doc.  91-18931  Filed  8-8-91;  8:45  amj 
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Public  Infonnation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

August  5, 1991. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number:  New 
Form  Number  PD  F  345 
Type  of  Review:  New  Collection 
Title:  Description  of  Registered 

Securities 
Description:  PD  F  345  is  used  to  collect 

information  needed  to  describe 

registered  securities  for  the  purpose  of 

identifying  accounts  and/or 

requesting  a  change  of  address  for  the 

mailing  of  interest  due  on  the 

securities 

Respondents:  Individuals  or 
households.  State  or  local  governments, 
businesses  or  other  for-profit,  non-profit 
institutions,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,250  hours. 


OMB  Number:  New 
Form  Number  PD  F  4094 
Type  of  Review:  New  Collection 
Title:  Affidavit  by  Individual  Surety 
Description:  PD  F  4094  serves  as  an 
affidavit  from  individuals  who  agree 
to  act  as  surety  for  an  indemnification 
agreement  on  a  Bond  of  Indemnity 
submitted  in  connection  with  a  claim 
for  relief  due  to  lost,  stolen  or 
destroyed  U.S.  Registered  Securities. 
The  individual  must  state  their  assets 
and  liabilities  to  certify  they  are 
eligible  to  act  as  surety 
Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Response:  55  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
460  hours. 

OMB  Number  1535-0004 
Form  Number  PD  F 1522 
Type  of  Review:  Reinstatement 
Title:  Special  Form  of  Request  for 
Payment  of  United  States  Savings  and 
Retirement  Securities  Where  Use  of  a 
Detached  Request  is  Authorized 
Description:  Form  PD  F 1522  is  used  by 
owners  of  savings  bonds/notes  to 
request  payment 

Respondents:  Individuals  or 

households. 
Estimated  Number  of  Respondents: 

56,000. 
Estimated  Burden  Hours  Per 

Response:  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

14.000  hours. 

OMB  Number  1535-0006 

Form  Number  PD  F  2458 

Type  of  Review:  Reinstatement 

Title:  Certificate  of  Entitlement,  United 
States  Savings  and  Retirement 
Securities  and  Checks  After 
Administration  of  Decedent's  Estate 

Description:  Form  PD  F  2458  is  used  to 
establish  who  is  entitled  to  savings 
bonds/notes,  and  checks  issued  in 
payment  thereof,  in  an  amount  not 
exceeding  $1,000;  which  belonged  to  a 
decedent  whc^e  estate  was 
administered  in  court  and  settled 
without  effecting  disposition  of  the 
bonds  and  checks 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
7,000. 

Estimated  Burden  Hours  Per 
Response:  8  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
938  hours. 

OMB  Number  1 535-0007 


Form  Number  PD  F  1946 

Type  of  Review:  Reinstatement 

Title:  Application  for  Disposition, 
United  States  Savings  Bonds /Notes 
and/or  Related  Checks  (In  a 
combined  amount  not  exceeding 
$1,000)  Owned  by  Decedent  Whose 
Estate  is  Being  Settled  Without 
Administration 

Description:  Form  PD  F 1946  is  used  by 
person(8)  entitled  to  a  decedent's 
estate  not  being  administered  to 
request  payment  or  reissue  of  savings 
bonds/notes  and/or  related  checks 
not  exceeding  $1,000 
Respondents:  Individuals  or 

households. 
Estimated  Number  of  Respondents: 

40.000. 
Estimated  Burden  Hours  Per 

Response:  30  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

20,000  hours. 

OMB  Number  1535-0008 
Form  Number  PD  F 1938 
Type  of  Review:  Reinstatement 
Title:  Request  for  Reissue  of  United 

States  Savings  Bonds/Notes  During 

the  Lives  of  Both  Coowners 
Description:  Form  PD  F 1938  is  used  to 

request  reissue  of  savings  bonds/ 

notes  during  the  lives  of  both 

coowners. 

Respondents:  Individuals  or 

households 
Estimated  Number  of  Respondents: 

37,000. 
Estimated  Burden  Hours  Per 

Response:  10  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

6,179  hours. 

OMB  Number  1535-0010 

Form  Number  PD  F 1782,  and  Schedules 
C,  J,  P,  and  T 

Type  of  Review:  Reinstatement 

Title:  Application  for  Redemption  at  Par 
of  United  States  Treasury  Bonds 
Eligible  for  Payment  of  Federal  Estate 
Tax;  Schedule  C — Bonds  Held  as 
Community  Property;  Schedule  } — 
Bonds  lointly  Held;  Schedule  P— 
Bonds  Held  in  Partnership:  Schedule 
T— Bonds  Held  in  Trust 

Description:  PD  F 1782  is  used  to  apply 
for  redemption  at  par  of  certain 
Treasury  Bonds  eligible  for  payment 
of  Federal  estate  tax  assessed  against 
a  decedent's  estate 
Respondents:  Individuals  or 

households 
Estimated  Number  of  Respondents: 

2.500. 
Estimated  Burden  Hours  Per 

Response:  30  minutes. 
Frequency  of  Response:  On  occasion. 


Estimated  Total  Reporting  Burden: 
1,250  hours. 

OMB  Number  1535-0012 
Form  Number  PD  F 1455 
Type  of  Review:  Reinstatement 
Title:  Request  by  Fiduciary  for  Reissue 

of  United  States  Savings  Bonds/Notes 
Description:  Form  PD  F 1455  is  used  by 

fiduciary  to  request  distribution  of 

savings  bonds/notes  to  the  per8on(8) 

entitled. 

Respondents:  Individuals  or 
households,  farms,  businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
72,000. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasiort 

Estimated  Total  Reporting  Burden: 
36,000  hours. 

OMB  Number  1535-0058 

Form  Number  PD  F 1646 

Type  of  Review:  Reinstatement 

Title:  Application  for  Disposition. 
United  States  Registered  Securities 
and  Related  Checks  Without 
Administration  of  Deceased  Owner's 
Estate 

Description:  PD  F 1646  lessens  the 
paperwork  necessary  to  apply  for  the 
disposition  of  U.S.  Registered 
Securities  and  interest  due  thereon  in 
accordance  with  state  law  for  a 
decedent's  estate  which  is  not  being 
administered  by  a  court  appointed 
representative 
Respondents:  Individuals  or 

households. 
Estimated  Number  of  Respondents: 

625. 
Estimated  Burden  Hours  Per 

Response:  1  hour,  30  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 

938  hours. 

OMB  Number  1535-0067 

Form  Number  PD  F  974 

Type  of  Review:  Extension 

Title:  Certificate  by  Owner  of  United 
States  Registered  Securities 
Concerning  Forged  Requests  for 
Payment  or  Assignments 

Description:  Form  PD  F  974  is  used  by 
owners  of  United  States  securities  to 
certify  that  the  signature  was  forged 
to  a  request  for  payment  or  an 
assignment 

Respondents:  Individuals  or 
households 

Estimated  Number  of  Respondents: 
3.000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
750  hours. 
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Clearance  Officer:  Rita  DeNagy,  (202) 
447-1315.  Bureau  of  the  Public  Debt, 
room  137,  BEP  Annex,  300 13th  Street 
SW..  Washington.  DC  20239-0001. 

OMB  Reviewer  Miko  Sunderhauf,  (202) 
395-6880.  Office  of  Management  and 
Btidget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503 

Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  91-18932  Filed  8-ft-91;  8:45  am] 

BILUNQ  CODE  4*10-4«-M 


Public  Information  Collection 
Requirements  Sutimitted  taOMB  for 
Review 

August  5. 1991. 

The  Department  of  Tteasury  ha» 
submitted  the  following  public 
information  collection  requirBnient(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obitained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Armex, 
150Q  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Customs  Service 

OMB  Number.  1515-0013^ 

Form  Number  CF  3171. 

Type  of  Review.  Extension. 

r/Z/e:  Application — Permit — Special 
License  Unlading-Lading-Overtime 
Services 

Description:  This  is  an  application, 
permit,  and  special  license  for 
unlading  of  passengers,  cargo,  and 
baggage  &om  a  vessel  arriving  from 
any  port  or  place  outside  the  Customs 
territory  of  the  U.S.,  or  the  lading  of 
cargo,  baggage  or  other  articles 
destined  to  a  port  or  place  outside  the 
Customs  territory  of  the  U.S.  It  is  also 
an  application  for  overtime  or 
clearance  of  a  vessel. 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
1,500. 

Estimated  Burden  Hours  Per  Response: 
6  minutes. 

Frequency  of  Response:  On  occasioiL 

Estimated  Total  Reporting  Burden: 
39.900  hours. 

Clearance  Officer  Ralph  Meyer  (202) 
566-9182,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
631B,  13D1  Constitution  Avenue  NW. 
Washington,  DC  20Z29. 


OMB  Reviewer  M\o  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 

[PR  Doc.  93-18^4  Filed  8-8-91:  8>I3  am] 

nUJNO  COOC  M20-02-M 

Office  of  the  Secr^ary 

[Department  Circutar— PubHe  Petit  Ssrles 
Na2«-»1] 

Treasury  Bonds  of  August  2021- 

Washington,  August  1. 1991. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  Uhited  States  Code,  invites 
tenders  for  approximately 
$12,000,000,000  of  United  States 
securities,  designated  Treasury  Bonds  of 
August  2021  (CUSIP  No.  912810  EK  0), 
hereafter  referred  to  as  Bonds.  The 
Bonds  wilLbe  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Bonds  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Bonds 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Bonds  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Bonds  will  be  dated  August' 
15, 1981,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  February  15, 1992,  and  each 
subsequent  6  months  on  August  15  and 
February  15  through  the  date  that  the 
principal  becomes  payable.  They  will: 
matiu:e  August  15.  2021,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity..  In  the  event  any  payment  date 
ia  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amoimt  due  will 
be  payable  (without  additional  interest, 
on  the  next  business  day. 

2.2.  The  Bonds  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Codie  of  1954.  The  Bonds  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Bonds  will  be  acceptable  to 
seeure  deposits  of  Federal  pubHtr 


monies.  They  will  not  be  acceptablie  m 
payment  of  Federal  taxes. 

2.4.  The  Bonds  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They- will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Bond  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  section  6  of 
this  circular.  Subsections  2.1.  through 
2.4..  of  this  section  are  descriptive  of 
Bonds  in  their  fully  constituted  form:  the 
description  of  the  separate  Principal  ami 
Interest  components  is  set  forth  in 
section  6  of  this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circulai  No.  30a  current 
revision  (31 CFR  part  306),  as  to  the 
extent  applicable  to  marketeble 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  boek-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series,  No.  2-88  (31  CFR 
part  357)..  apply  to  the  Bonds  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received,  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-lSOO.  Thursday, 
August  8, 19G1.  prior  to  12  noon.  Eastern 
Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m„  Eastern  Daylight  Saving  time^  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Wednesday.  August  7, 1991,  and 
received  no  laterthan  Thursday,  August 
15, 1991, 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders,  must  simw  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a-  specified  yield. 


3.3.  A  single  bidder,  as  definec 
Treasury's  single  bidder  guidelir 
not  submit  noncompetitive  tende 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  1 
entered  into  an  agreement,  nor  n 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  it 
prior  to  the  deadline  for  receipt  i 
competitive  tenders. 

3.4.  Commercial  banks,  which 
purpose  are  defined  as  banks  ac 
demand  deposits,  and  primary  d 
which  for  this  purpose  are  defini 
dealers  who  make  primary  mark 
Government  securities  and  are  o 
list  of  reporting  dealers  publishe 
Federal  Reserve  Bank  of  New  Y( 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  cu 
and  the  amount  for  each  customi 
furnished.  Others  are  permitted  \ 
submit  tenders  only  for  their  ow 
account. 

3.5.  Tenders  for  their  own  acc( 
be  received  without  deposit  fron 
commercial  banks  and  other  bar 
institutions;  primary  dealers,  as  > 
above;  federally-insured  savings 
loan  associations;  States,  and  th 
political  subdivisions  or 
instrumentalities;  public  pension 
retirement  and  other  public  fund 
international  organizations  in  wl 
United  States  holds  membership 
central  banks  and  foreign  states; 
Federal  Reserve  Banks.  Tenders 
others  must  be  accompanied  by : 
payment  for  the  amount  of  Bond: 
applied  for,  or  by  a  guarantee  frc 
conunercial  bank  or  a  primary  d< 
5  percent  of  the  par  amount  appl 

3.6.  Immediately  after  the  deac 
receipt  of  tenders,  tenders  will  b 
opened,  followed  by  a  public 
announcement  of  the  amount  am 
range  of  accepted  bids.  Subject  t 
reservation  expressed  in  section 
noncompetitive  tenders  will  be  a 
in  full,  and  then  competitive  tenc 
be  accepted,  starting  with  those 
lowest  yields,  through  successivi 
higher  yields  to  the  extent  requir 
attain  the  amount  offered.  Tende 
the  highest  accepted  yield  will  bi 
prorated  if  necessary.  After  the 
determination  is  made  as  to  whi( 
tenders  are  accepted,  an  interest 
will  be  established,  at  V^  of  one  ] 
increment,  which  results  in  an 
equivalent  average  accepted  pric 
to  100,000  and  a  lowest  accepted 
above  the  original  issue  discount 
92,500.  That  stated  rate  of  interet 
be  paid  on  all  of  the  Bonds.  Base 
such  interest  rate,  the  price  of  ea 
competitive  tender  allotted  will  I 
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monies.  They  will  not  be  acceptabtie  in 
payment  of  Federal  taxes. 

2.4.  The  Bonds  will  be  issued  only  in 
book-entry  form  in  »  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  defmitive  or  in  bearer  form. 

2:3.  A  Bond  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstltution  of  Principal  and  Interest 
Components  are  set  forth  in  section  6  of 
this  circiilar.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Bonds  in  their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
section  6  of  this  circular. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  Le.,  DepaftmenLoCthe 
Treasury  Circular  No.  308.  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketeble 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  boek-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series,  No.  2-«8  (31  CFR 
part  357),  apply  to  the  Bonds  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branx±es 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-4500,  Thursday. 
August  8, 1991,  prior  to  12  noon.  Eastern 
Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m..  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Wednesday.  August  7, 1991,  and 
received  no  later  than  Thursday,  August 
15, 1991. 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tenden  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals.  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a-  specified  yield. 


3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
competitive  tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  federally-insured  savings  and 
loan  associations;  States,  and  dieir 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Bonds 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservation  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  Vs  of  one  percent 
increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100,000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
92.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Bonds.  Based  on 
such  interest  rate,  the  price  of  each 
competitive  tender  allotted  will  be 


determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ptice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  will  be  accepted  in  an  amount 
sufficient  to  provide  a  fair  determination 
of  the  yield.  Tenders  received  from 
Federal  Reserve  Banks  will  be  accepted 
as  the  price  equivalent  to  the  weighted 
average  yields  of  accepted  competitive 
tenders. 

3.7.  Com;>etitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  of  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settiement  for  the  Bonds  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of 
PubUc  Debt  whenever  the  tender  was 
submitted.  Settlement  on  Bonds  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5 
must  be  made  or  completed  on  or  before 
Thursday,  August  15, 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be   , 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Tuesday,  August  13, 1991. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
bonds  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 


as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discoimt 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Bonds  allotted  shall  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bonds 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  seciuity  is  identical  to  the 
registration  of  the  Bond  being 
purchased.  In  any  such  case,  the  tender 
form  used  to  place  the  Bonds  allotted  in 
Treasury  Direct  must  be  completed  to 
show  all  the  information  required 
thereon,  or  the  Treasury  Direct  account 
number  previously  obtained. 

6.  Separability  of  Ptindpal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Bond  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  each  future 
semiannual  interest  payment  (referred 
to  as  an  Interest  Component)  and  the 
principal  payment  (referred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Bond  to  be  separated  into 
the  components  described  in  section 
6.1.,  the  par  amount  of  the  Bond  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Bond,  will  produce  a 
semiannual  interest  payment  of  $1,000  or 
a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 
amount  must  be  in  multiples  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
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public  announcement  of  the  amount  and' 
yield  range  of  accepted  bids. 

6.4.  A  Band  may  be  separated  into  its 
components  at  any  tinn  from  the'  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Bonds.  Once  a  Bond  has  be«n 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.  Interest  Components  and  Principal 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Principal  Components 
of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  all  related 
unmatured  biterest  Components,  in  the 
appropriate  minimum  or  multiple 
amounts  previously  announced,  must  be 
submitted  together  fot  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
sutetituted  for  missing  Intecest  or 
Principal  Components.  Any 
reconstitution  request  which  does  not 
comprise  ail  of  the  necessary  STRIPS 
components  io  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  transfer  o£  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entry  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Bonds  separated  into  their  components. 

7.  General  Provisians 

7.1.  As  fiscal  agents  of  the  United 
States,  Fedferal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Bonds. 

7.1.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Bonds.  Public 
announcement  of  such  changes  wiH  be 
promptly  provided. 

7.3.  The  Bonds  issued  under  this 
circular  shatf  be  obligattons  of  the 
United  States,  whether  held  ia  the  fiiliy 


constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tendisr,  principal  and  interest  on  the 
Bonds. 

7 A.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
Gerald  Murphy. 
Fiscal  Assistant  Secretary. 

Attacfameiit  A-^^USIP  Numben  and 
DesigootioBS  Cor  the  Principal  Comporwnt 
and  IntarMt  Components  of  Treasury  Boods 
of  August  15,  2021.  CUSIP  Na  912810  EX  0 

The  Principal  Component  is  designated 
(Interest  Rate)  Treasury  Principal  (TPRN) 
2021  du«  August  15,  2021.  due  August  15.  2021, 
CUSIP  No.  912803  AX  1. 

Interest  Components 


Deaignalioii' 


Treasury  Interest  (TINT]  due: 

Feb.  15.  1992... 

Aug.  18,  1802 

Feb.  15.  1993 

Aug.  15,  1993 

Feb.  15.  1994 

Aug.  15,  1994 

Feb.  15, 1998 

Aug.  TS,  19M 

Feb.  15,  t99« 


Aug.  15, 1996.- 
Feb.  15.  1997._ 
15.  1997 ._ 
15,  190e.„. 
15.  1998.- 
15,  199a-. 


Aug. 

Feb. 

Aug. 

Feb. 

Aug.  15.  1999.- 

Feb.  15.  2000— 

Aug.  15,2000.- 

Feb.  15.  2001..- 

Aug.  15,  2001  .„ 

Feb.  15.  2002- 


Aug.  15,2002 

Feb.  15,  2003 

Aug  16.  2003 

F*.  16,  200* 

Aug.  16,  200* 

Feb.  15,2005- 


Aug.  15.2005 

Feb.  15,  2006 

Aug.  15,  200S 

Feb.  16,  2007 .._ 

Aug.  15.  2O07 

Feb.  15,  2008 

Aug.  18,  2008 

Feb.  15.  2009- 


CUSWNa 
912833 


Aug.  15  2009 

Fab.  15.  2Q10 

Aug.  15,2010 


Feb. 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 


16,2011. 

15  2011 

15,  2012; 

15,  2012. 

15,2013 

15,  2013-.- 
18,  2014 


Aug.  IS,  2014<. 
Feb.  15,  2015-. 
Aug.  15  2015- 
Feb.  16.  2618.. 
Aug.  15,  301»- 
F«b  16,  2017'... 
Aug.  15.2017. 
Fab.  15,  2018.- 
Aug.  T6,  2018 . 


BKS 
BL3 
BM  1 
BN9 
BP4 
Ba2 
BRO 
B58 
BT8 
BU3 
8V1 
BW9 
BX7 
BY  5 
BZ2 
CAft. 
CB4 
GC? 
COO 
CE» 
CF5 
CG3 
CHI 
CJ7 
-  CK4 
Ct2 
CMO 
CN8 
CP3 
CQI 
CR9 
CS7 
CT5 
CU2 
CVO 
CW)8 
CX6 
CY4 
C?1 
DA5 
OB  3 
0C1 
009 
DE7 
OF  4 
06  2 
OMO 
JT*. 
K64 
Kj:8 
KLd- 
NMft 
KQ2 
KSr 


Interest  Components— Continued 


Designation 


Feb.  15,  201&- 
Aug.  15,2018.. 
Feb.  15.  2020... 
Aug.  15,2020.. 
Feb.  15,  2021- 
Aug.  15.  2021  .. 


CUSIP  NO. 
912833 


KU.3 
KW9 
KY5 
U¥6 
LG2 
LE8 


Attachment  Br-MiwMUM  Face 
Amounts  Which  Are  Multipi^s  of 
$1,000  Requireo  in  Oroer  to 
Produce  Interest  Payments  Th^t 

Are  MULTlPt.ES  OF  $1 ,000 


coupon  (percent) 


5.000.- 
5125... 
5.250... 
5.375.- 
5.500.. 
5625- 
5.750... 
5.875... 
6.000-. 
6.129.. 


6.25a._ 

6.375. 

6:500..,..- 

6.625. 

6.750 


8.125.- 


MIntmum  face 


11.375— 
M.500-.- 


tT.625 

11.780:.... 
11.875-... 
12.000..-. 
12.125.... 
12.250 


Ii 
payment 


$40,000.00 

(1,000.00 

1,600.000.00 

41,000.00 

800.000  00 

21,000.00 

i,6oao«o.oo 

40.000.00 

400,000.00 

Tl;00O.QO 

320*000:00 

9.000.00 

soo.ooaoo 

23.000.00 

r.600.000.00 

47;ooo;oo 

100.000.OS 

3.000.00 

t,6O0X)Q8:OO 

49,ooaao 

32.000X)0 

i.ooaoe 

1.600,000.00 

51.000.00 

400,000.00 

.13:000.00 

r.eoo.ooo.oe 

53,006.00 

800.000.00 

27:ooaoo 

320,000.00 

ii.ooaoo 

2OO.0O0.QO 

7,ooaoo 

1,600,000  00 

57.000.00 

800,000.00 

29,00000 

1,600,000.00 

59,000.00 

80.000.00 

3:000.00 

1.600.000.00 

61,000:00 

800,000.00 

31,000.00 

1.600,000.00 

63.000.00 

25:000.00 

1,000.00 

320.ooaoo 

13.000.00 

800,000.00 

33,000.00 

1.600,000.00 

67,ooaoo 

400.000.00 

17.000.00 

1,600,000  00 

eftooooo 

160.000.00 

7.QO0.0O 

1.600,000.00 

71,000.00 

200.000.00 

9,000.00 

1,600,000.00 

73.000  00 

800,000  00 

37.000.00 

64,000  00 

3.000.00 

400.000  00 

19.000  00 

1,600.000.00 

77.000.00 

800,000.00 

39.000.00 

1.600,000.00 

79,000  00 

20,000.00 

1,000.00 

1.600,000.00 

81,000.00 

800,000.00 

41,080.0fi 

1,800,000  00 

85.00000 

400.00000 

21,00000 

32o.oaoj)a 

17.000.00 

800.000.00 

40.000:00 

1,800,000.00 

87.000.00 

200,000.00 

11,000.00 

1,800,000.00 

89.006.06 

160.000.00 

9;ooo.off 

r.6oe,ooo.oa 

91.000.00 

400,000.00 

23,000.00 

1,600,000.00 

93,000.00 

800,000.00 

47;006.'00 

szoooaoo 

io,oae.o(r 

saooe.ofr 

3,o«D>oe 

i.aoo.ooo.oa 

97.ooaoa 

800,000.00 

49,000.00 

Attachment        B— Minimum 
Amounts  Which  Are  Multi 
$1,000    Required    in    Ori 
Produce  Interest  Paymen" 
Are  Multiples  of  $1,000— C 


Coupon  (percent) 


12.375 

12.500 

12.625 

12.750 

12.875 

13.000 

13.125 

13.250 

13.375 

13.500 

13.625 

13.750 

13.875 

14.000 

14125 

14.250 

14375 

14.500 

14.625 

14.750 

14875 

15000 

15.125 

15.250 

15.375 

15500 

15.625 

15750 

15875 

16.000 

16.125 

16.250 

16.375 

16.500 

16.625 

16.750 

16.875 

17.000 

17.125 

17.250 

17.375 

17.500 

17.625 

17.750 

17.875 

18.000 

18.125 

18.250 

18.375 

18.500 

18.625 

18.750 

18.875 

19.000 

19.125 

19.250 

19.375 

19.500 

19.825 

19.750 

19.875 

20.000 

20.125 

20.250 


Minimum  face 


1,600,000.00 

16.000.00 

1,600.000.00 

800.000.00 
1,600,000.00 

200.000.00 

320,000.00 

800.000.00 
1,600.000.00 

400.000.00 
1,600.000.00 

160,000.00 
1.600.000.00 

100,000.00 
1,600,000.00 

800.000.00 

320,000.00 

400.000.00 
1,600.000.00 

800,000.00 

1.600.000.00 

40,000.00 

1.600.000.00 

800,000.00 
1,600,000.00 

400,000.00 
64,000.00 

800,000.00 

1,600.000.00 

25000.00 

1.600,000.00 

160.000.00 
1,600.000.00 

400,000.00 
1.600.000.00 

800,000.00 

320,000.00 

200.000.00 
1,600,000.00 

800.000.00 

1.600,000.00 

80,000.00 

1,600.000.00 

800.000.00 
1,600.000.00 

100.000.00 

320.000.00 

800.000.00 
1,600.000.00 

400.000.00 

1.600.000.00 

32,000.00 

1.600,000.00 

200.000.00 
1.600.000.00 

800.000.00 

320.000.00 

400,000.00 
1.800.000.00 

800.000.00 

1.800.000.00 

10.000.00 

1.800,000.00 

800.000.00 
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ST  Components 


cusiPNa 

MMon- 

912833 

NT]  due: 

BKS 

BL3 

BM1 

»«.....«..». .„—_ 

BNO 

BP'4' 

Ba2 

BRO 

B88 

BTa 

_    

BU3 

BV1 

_ 

BW9 

BX7 

BVl 

BZ2 

CA6 

084 

CC2 

COO 

CE» 

CFS 

CG3 

CHI 

„ 

CJ7 

CK4 

Ct2 

CMQ 

CN8 

CP3 

—   . 

C01 

CR9 

CS7 

crs 

CU2 

CVO 

cm  a 

cxe 

CY4 

cri 

OAS 

oaa 

OCI 

009 

,067 

OF  4 

062 

OMO 

_ _ 

JT« 



KG4 

iKj:a 

*Kt3> 

NM  A 

:ko2 

«»«..»«»«»»».....»««». 

KS8- 

Interest  COMPONtNTS— Continuad 


OesiQnation 


Feb.  15,  20ia 

Aug.  15.2018 

Feb.  15.  2020 

Aug.  15.2020 

Feb.  IS.  2021; :_.. 

Aug.  15.  2021 


CUSIP  NO. 
912833 


Kua 

KW9 
KY5 
tA6 
LC2 
LEB 


Attachment         B— Minjmum         Face 
Amounts  Which  Are  Multipi^s  of 

$1,060      REOiltREO      IM      QROER      TO 

Produce  Interest  Payments  That 
Are  Multiples  of  $1 ,000 


Coupon  (percent)      Minimum  face 


12.000.— 
12125...- 
12.250 


$40,000.00 

1,600,000.00 

800.000.00 

i.eoaoao.oo 

400.000.00 
320iQQ0^ 

soo.ooaoo 
r,80o;ooo.oo 

100,000.08 

t.aoe;OQa.oQ 

32,000^)0 

i,6oe,ooaoo 

400,000.00 
1,890,000.08 

800,oaix.oo 

328.000.00 

2oe.ooo.oo 

1,600,000.00 

800.000.00 

1,600.000.00 

80.000:00 

1.600.000.00 

800,000.00 

1,600,000.00 

25i000.00 

3eO.0OB.0O 

8oo.ooe.oo 

1,600,000.00 

400,000.00 
1,606,000.00 

160,000.00 
1,600,000.00 

200.000.00 
1.600,000.00 

800.000.00 
64,000.00 

400,000.00 

i.eoaooo.x 

800,000.00 

1,600.<X)0.00 

20,000.00 

i.eoo.ooaoo 

800.000.00 

1.600,000.00 

400.000.00 

320,oaQuxr 

800.000.00 
1,600.000.00 

200,000.00 
1,800.000.00 

lae.ooaoo 
n6oe.ooo.aa 

400.000.00 

1,600,000.00 

800,000.00 

azoxnoxB 
saooo-oa 

1,880,000.00 
800,000.00 


li 
payment 


SI. 000,00 
41,000.00 
21,000.00 
43,000.00 

n.080.00 

9.000.00 
23.000.00 
47,00000 

3,000.00 

49;Ooaao 
Looaoe 

51.000.00 
.13,000.00 
53,006.00 

27:ooaoo 

ii.ooaoo 

7,ooaoo 

57,000.00 
29,00000 
59,000.00 

3.000.00 
61,000:00 
31,000.00 
63.000.00 

1,000.00 
13.000.00 
33.000M 
67,000.00 
17,000.00 
69.000.00 

7,000.00 
71.000.00 

9.000.00 
73.000.00 
37.000.00 

3.000.00 
19,000.00 
77,000.00 
39.000  00 
79,000  00 

1.000.00 
81,000.00 
41 .000.00 
83.00000 
21,000.00 

i7,ooaoo 

40.000  00 
87,000.00 
11.000.00 
89.000.00 
9.000.00 
91,000.00 
23,000  00 
93.000.00 
47;000:00 
19,000.00 

3,oe0;00 
97.ooaoa 

49,000.00 


Attachment  B— Minimum  Face 
Amounts  Which  Are  Multiples  of 
$1,000  Required  in  Order  to 
Produce  Interest  Payments  That 
Are  Multiples  of  $1.000— Continued 


Coupon  (percent) 


12375 

12.500 

12625 

12750 

12.875 

13.000 

13.125 

13.250 

13.375 

13.500 

13.625 

13.750 

13.875 

14.000 

14.125 _. 

14.250 

14.375 

14.500 

14.625 

14.750..„ 

14.875 „. 

15.000 

15.125 

15.250 

15.375 

15.500 

15.625 

15.750 

15.875 

16.000 

16.125 

16.250 

16.375 

16.500 

16.625 

16.750 

16.875 

17.000 

17.125 

17.250 

17.375 

17.500 

17.625 

17.750 

17.875 

18.000 

18.125 

18.250 

18.375 

18.500 

18.625 

18.750 

18.875 

19.000 

19.125 

19.250 

19.375 

19.500 

19.625 

19.750 

19.875 

20.000 

20.125 

20.250 


Minimum  face 


1,600,000.00 

16,000.00 

1,600,000.00 

800,000.00 
1.600,000.00 

200,000.00 

320,000.00 

800,000.00 
1,600,000.00 

400,000.00 
1,800,000.00 

160,000.00 
1,600,000.00 

100,000.00 
1.600,000.00 

800,000.00 

320,000.00 

400,000.00 
1,600,000.00 

800,000.00 

1,600,000.00 

40,000.00 

1,600,000.00 

800,000.00 
1.600,000.00 

400,000.00 
64,000.00 

800,000.00 

1.600.000.00 

25,000.00 

1,600,000.00 

160,000.00 
1,600,000.00 

400,000.00 
1,600,000.00 

800,000.00 

320,000.00 

200,000.00 
1,600.000.00 

800,000.00 

1,600,000.00 

80,000.00 

1,600,000.00 

800,000.00 
1,600,000.00 

100,000  00 

320,000.00 

800,000.00 
1,600,000.00 

400,000.00 

1,600,000.00 

32.000.00 

1,600,000.00 

200,000  00 
1,600,000.00 

800,000.00 

320,000.00 

400.000.00 
1.600,000  00 

800,000.00 

1,600,000.00 

10,000.00 

1,600,000.00 

800,000.00 


payment 


99,000.00 

1,000.00 

101,000.00 

51,000.00 
103,000.00 

13,000.00 

21,000.00 

53,000.00 
107,000.00 

27,000.00 
109,000.00 

11,000.00 

111,000.00 

7,000.00 

113,000.00 

57,000.00 

23,000.00 

29,000.00 
117,000.00 

59.000.00 

119,000.00 

3,000.00 

121,000.00 

61,000.00 
123,000.00 

31,000.00 
5,000.00 

63.000.00 

127.000.00 

2,000.00 

129,000.00 

13,000.00 
131,000.00 

33,000.00 
133,000.00 

67,000.00 

27.000.00 

17,000.00 
137,000.00 

69,000.00 

139,000.00 

7,000.00 

141.000.00 

71.000.00 

143,000.00 

9,000.00 

29,000.00 

73,000.00 
147,000.00 

37,000.00 

149,000.00 

3,000.00 

151,000.00 

19,000.00 
153,000.00 

77,000.00 

31.000.00 

39,000.00 
157.000.00 

79,000.00 

159,000.00 

1,000.00 

161,000.00 

81,000.00 


[FR  Doc.  91-18924  Filed  8-8-01:  8:45  am] 
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D«bt  Management  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to 
section  10  of  Public  Law  92-463,  that  a 
special  meeting  will  be  held  at  the 
Federal  Reserve  Bank  of  New  York  on 
September  4, 1991,  of  the  following  debt 
management  advisory  committee: 

Public  Securities  Association 

Treastiry  Borrowing  Advisory  Committee 

The  agenda  for  the  Public  Securities 
Association  Treasury  Borrowing 
Advisory  Committee  meeting  provides 
for  a  working  session  in  connection  with 
a  written  report  to  the  Secretary  of  the 
Treasury. 

Pursuant  to  the  authority  placed  in 
Heads  of  Departments  by  section  10(d] 
of  Public  Law  92-463,  and  vested  in  me 
by  Treasury  Department  Order  101-05, 1 
hereby  determine  that  this  meeting  is    ' 
concerned  wiih  information  exempt 
from  disclosure  under  section  552b(c](4] 
and  (9](A)  of  title  5  of  the  United  States 
Code,  and  that  the  public  interest 
requires  that  such  meetings  be  closed  to 
the  public. 

My  reasons  for  this  determination  are 
as  follows.  The  Treasury  Department 
requires  frank  and  full  advice  from 
representatives  of  the  financial 
community  prior  to  making  its  final 
decision  on  major  financing  operations. 
Historically,  this  advice  has  been 
offered  by  debt  management  advisory 
committees  established  by  the  several 
major  segments  of  the  financial 
community,  which  committees  have 
been  utilized  by  the  Department  at 
meetings  called  by  representatives  of 
the  Secretary.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  Public  Law 
92-463.  The  advice  provided  consists  of 
commercial  and  financial  information 
given  and  received  in  confidence.  As 
such  debt  management  advisory 
committee  activities  concern  matters 
which  fall  within  the  exemption  covered 
by  section  552b(c)(4)  of  title  5  of  the 
United  States  Code  for  matters  which 
are  "trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  a  privileged  or  confidential." 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  an  advisory 
committee,  premature  disclosure  of 
these  reports  would  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  also  fall 
within  the  exemption  covered  by  section 
552b(c)[9)(A)  of  title  5  of  the  United 
States  Code. 

The  Assistant  Secretary  (Domestic 
nnaace)  shall  be  responsible  for 


maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of 
section  552b  of  title  5  of  the  United 
States  Code. 

Dated:  August  5, 1901. 
Jerome  R  Powell, 

Assistant  Secretary  {Domestic  Finance). 
[FR  Doa  91-18946  Filed  8-8-91:  6:46  am] 
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(Department  CIrcuiar-PubHe  DeM  Owiea 
Na2S-»1] 

Treasury  Notes  of  August  15, 2001, 
Series  C-2001 

Washington,  August  1, 1991. 

1.  Invitation  for  Tender* 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately 
$12,000,000,000  of  United  States 
securities,  designated  Treasury  Notes  of 
August  15,  2001,  Scries  C-2991  (CUSIP 
No.  912827  B9  2),  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  yield  of  each  accepted 
bid.  The  interest  rate  on  the  Notes  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amoimts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1  The  Notes  will  be  dated  August  15, 
1991,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
February  15, 1992.  and  each  subsequent 
6  months  on  August  15  and  February  15 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
August  IS,  2001,  and  will  not  be  subject 
to  call  for  redemption  prior  to  maturity. 
In  the  event  any  payment  date  is  a 
Saturday.  Sunday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(wiUiout  additional  interest)  on  the  next 
business  day. 

2.2  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
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from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5  A  Note  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  it  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  section  &of 
this  circular.  Subsections  2.1.  throu^ 
2.4.  of  this  section  are  descriptive  of 
Notes  in  their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
section  6  of  thi&  circular. 

2.eThe  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-entry  Securities  System  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series,  No.  2-86  (31  CFR  part 
357),  apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500, 
Wednesday,  August  7, 1991,  prior  to  12 
noon.  Eastern  Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m..  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday,  August  G.  1991,  and 
received  no  later  than  Thursday,  August 
15, 1991. 

3.2  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimom  bid  i»  $1,000;  and  larger  bids 
musi  be  in  nniltiples  of  that  amounL 
Compctitiva  tenders  most  also  show  the 


yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  o£ 
competitive  tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
are  the  amoimt  for  each  customer  and 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  then-  own  accoimt  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentahties;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  die  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established.,  at  a  VW  of  one 
percent  increment,  which  results  in  aa 
equivalent  average  accepted  prioe  close 
to  lOO.OQft  and  a  Lowest  accepted  piicv 


above  the  original  issue  discount  limit  of 
97.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  willb** 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday,  August  15, 1991.  Payment  in 
full  must  accompany  tenders  submKted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlisment  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  Slates 
securities;,  or  hy  check  drawn  tathe 
order  of  the  institution  to  which  the 
tender  was  submitted,  winch  must  be 
received  from  institutional  investors  no 


later  than  Tuesday,  August  1 
When  payment  has  been  sul 
the  tender  and  the  purchase 
Notes  allotted  is  over  par.  se 
the  premium  must  be  complt 
as  specified  above.  When  pt 
been  submitted  with  the  ten( 
purchase  price  is  under  par, 
will  be  remitted  to  the  bidde 

5.2.  In  every  case  where  fi 
has  not  been  completed  on  t 
amount  of  up  to  5  percent  of 
amount  of  Notes  allotted  shi 
discretion  of  the  Secretary  o 
Treasury,  be  forfeited  to  the 
States. 

5.3.  Registered  definitive  a 
tendered  in  payment  for  the 
allotted  and  to  be  held  in  Tr 
Direct  are  not  required  to  be 
the  inscription  on  the  registe 
definitive  security  is  identic 
registration  of  the  Note  bein 
In  any  such  case,  the  tender 
to  place  the  Notes  allotted  ii 
Direct  must  be  complete  to  f 
information  required  thereoi 
Treasury  Direct  account  nur 
previously  obtained. 

6.  Separability  of  Principal  a 

6.1.  Under  the  Treasury's  1 
Program  (Separate  Trading  ( 
Interest  and  Principal  of  Sec 
Note  may  be  divided  into  its 
components  and  maintained 
the  book-entry  records  of  th 
Reserve  Banks,  acting  as  Fit 
of  the  United  States.  The  se] 
STRIPS  components  are:  eai 
semiannual  interest  paymer 
to  as  an  Interest  Componeni 
principal  payment  (referred 
Principal  component).  Each 
Component  and  the  Principt 
Component  shall  have  an  id 
designation  and  CUSIP  num 
are  set  forth  in  Attachment , 
circular. 

6.2.  Attachment  A  also  pr 
payable  dates  for  the  sepan 
components.  In  the  event  an 
date  is  a  Saturday,  Sunday, 
nonbusiness  day,  the  amour 
be  payable  (without  additio 
on  the  next  business  day. 

6.3.  For  a  Note  to  be  sepai 
the  components  described  ii 
6.1.,  the  par  amount  of  the  N 
in  an  amount  which,  based  i 
interest  rate  of  the  Note,  wil 
semiannual  interest  paymer 
a  multiple  of  $1,000.  Attachi 
this  circular  provides  the  mi 
amounts  required  to  separal 
at  various  interest  rates,  as 
interest  payments  correspoi 
those  minimum  par  amount) 
amounts  greater  than  the  mi 
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above  the  original  issue  discount  limit  of 
97.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  bp 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
o^ering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

t.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  iathe  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday,  August  15, 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlisment  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;,  or  by  check  drawn  tathe 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 


later  than  Tuesday,  August  13, 1991. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par.  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  die  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  complete  to  show  all  the 
information  required  thereon,  or  the 
Treasury  Direct  account  numi>er 
previously  obtained. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Note  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  each  future 
semiannual  interest  payment  (referred 
to  as  an  Interest  Component)  and  the 
principal  payment  (referred  to  as  the 
Principal  component).  Each  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Note  to  be  separated  into 
the  components  described  in  section 
6.1.,  the  par  amount  of  the  Note  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Note,  will  produce  a 
semiannual  interest  payment  of  $1,000  or 
a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 


amount  must  be  in  multiples  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
public  announcement  of  the  amount  and 
jield  range  of  accepted  bids. 

6.4.  A  Note  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Notes.  Once  a  Note  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.  Interest  Components  and  Principle 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Principal  Components 
of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  the  Federal  Reserve  Banks.  A 
Principal  Component  and  all  related 
unmatured  Interest  Components,  in  the 
appropriate  minimum  or  multiple 
amounts  previously  aimounced,  must  be 
submitted  together  for  reconstitution. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
Principal  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entry  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Notes  separated  into  their  components. 

7.  General  Provisions 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payments  for,  and  to  issue,  maintain, 
service,  and  make  payments  on  the 
Notes. 

7.2.  The  Secretary  of  the  Treasury 
may.  at  any  time,  supplement  or  amend 
provisions  of  this  circulai  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
prompUy  provided. 


7.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and. 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  In  legal 
tender,  principal  and  interest  on  the 
Notes. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
G«rakl  Murphy, 

FiBcal  Assistant  Secretary. 

Attachmeat  A— CUSIP  Numban  and 
Designation*  for  the  Principal  Component 
and  Interest  Compooent*  of  TreaMiry  Notaa 
of  August  IS,  2001,  Series  C-20ei.  CUSIP  N& 
912827  B9  2. 

The  Principal  Component  is  designated 
(Interest  Rate)  Treasury  Principal  (TFRN) 
Series  C-2001  due  August  15.  2001.  CUSIP  No. 
912820  BB  2. 

Interest  CoMPONa<T8 


Treasury 
Feb.  15. 
Ao».15, 
Feb.  15, 
Aug.  15. 
Feb.  15. 
Aug.  15. 
Fab.  15. 
Aug.  15. 
Fab.  15, 
Aug.  15. 
Fab.  15, 
Aug.  15, 
Fab.  15. 
Aug.  15. 
Fab.  15. 
Aug.  15. 
Fab.  15. 
Aug.  15. 
Feb.  IS, 
Aug.  15, 


Interaat  (TMT)  ( 
1992 


1992. 


1993... 
1993.- 
1994.. 
1994. 


1  vvOm 
1995. 


1996- 
1996. 
1997.. 
1997. 
1996.. 


1996. 
1999- 
1999 . 


2000- 


2000. 


2001. 
2001. 


CUSIP  Na 
•12633 


BK5 
Bt3 
BM1 
BN» 
BP4 
BOX 
BRO 
BS8 
BT6 
BUS 
BV  1 

Bwe 

BX7 
BY5 
BZ2 
CA« 
C84 
CC2 
COO 
CE8 


Attachment  B— Minimum  Face 
AMOtMTS  Which  Are  Multiples  of 
$1,000  Required  in  Order  To 
Produce  Interest  Payments  That 
Are  Multiples  of  $1,000 


MMmwn  face 

Maraat 
peymart 

6.000 

40.000.00 

1.600.000  00 
800.000.00 

1.600.000  00 
400.000.00 
320.000.00 
800.000.00 

1.600.000.00 
100,000.00 

1.600.000.00 
32.000.00 

1.600.000  00 
400,000.00 

1.600.000  W 
800.000.00 
320.000.00 

1,000.00 

5125 

4i.ooaoo 

f^TW 

21,000.00 

5.375 

5600     _ 

5.825 

5750 

5875      

43.000X)0 
11,000.00 

UJXOJOO 
23,000.00 
47.000.00 

3,000.00 

6.125     

49.000.00 

a2fio — 

a375 

i,ooaoo 

51,00000 

asoo  

a628          

6.760          - 

i3.ooo.oe 

63.000.00 
27.000.00 

8.87S.._ .J 

iLOoaoo 

37950 
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Attachment  B— Minimum  Face 
Amounts  Which  Are  Multiples  of 
$1,000  Required  in  Order  To 
Produce  Interest  Payments  That 
Are  Multiples  of  $1,000— Continued 


Coupon  (percent) 

Mtnintum  fac« 

Interest 
payment 

7.000 

200.000.00 

7,000.00 

7.125 _ 

1,600.000.00 

57.000.00 

7.250 _ 

800.000.00 

29,000.00 

7375...- 

1.600.000.00 

59,000.00 

7.500.. 

80,000.00 

3,000.00 

7625 _.. 

1  600  000  00 

6t.00O.0O 
31,000  00 

7.750 

800.000.00 

7.875 _ 

1.600.00000 

63,000.00 

6000 

25,000,00 

1,000.00 

6125 

320.000  00 

13,000.00 

6250 

600,000.00 

33.000.00 

6375 

1.600.000.00 

67.000.00 

8.500 „ 

400,000.00 

17.000.00 

6.625 „. 

1,600.000.00 

69.000  00 

6.750 . 

160,000.00 

7.000.00 

6.875 . 

1,600,000.00 

71.000.00 

9000 „ 

200.000  00 

9.000.00 

9.125 

1.600,000  00 

73.000.00 

9250 _..    „. 

800,000  00 

37,000.00 

§375 _ 

64,000.00 

3,000.00 

9  500 

400.000  00 

19.000.00 
77.000.00 

9^25 

1.600.000  00 

9.750 .. 

800,000.00 

39.000  00 

9.875 

1.600,000.00 

79,000.00 

10000 . 

20.000  00 

1.000.00 

10.125 

1,600.000.00 

ei.oooxx) 

injsn 

800  000  00 

41  000  00 

10.17fi 

1,600.000  00 
400000  00 

83.000.00 
21.00000 
17.000.00 

I0  500-.        _ 

10.625.. 

320.000  00 

10750 

800,000.00 

43.000  00 

10875 

1,600,000.00 

67.000.00 

11.000..- 

200,000  00 

11.000.00 

11.125.. „.i.. 

1  600  000  00 

89,000.00 
g  onooo 

llPfiO 

160  000  00 

11.375 

1,600.000.00 

91,000.00 

11.500 

400,000.00 

23.000  00 

11.625 

1.600,000.00 

93.000.00 

11.750 

800.000.00 

47.000.00 

11.875 

320,000.00 

19.000.00 

12.000 _ 

50,000.00 

3.000.00 

12.125 .. 

1,600,000  00 

97.000.00 

12250 : 

800.000.00 

49.000  00 

12.375 

1.600,000.00 

99,000.00 

12.500 

16.000.00 

1,000.00 

12.625 

1.600,000.00 

101, 000  JX) 

12.750 : 

800.000  00 

51.000.00 

12.875 

1,600,000.00 

103.000.00 

13.000 

200.000  00 

13.000.00 

13.125 

320,000.00 

21.000.00 

13.250 

800.000.00 

53.000.00 

13.375 

1,600,000.00 

107.000.00 

13.500 

400,000.00 

27.000.00 

T3.625..„„       

1.600,000.00 

109,000.00 

13.750 

160,000.00 

11.000.00 

13675 

1.600.000.00 

111.000.00 

14.000 

100,000.00 

7.000  00 

14.125.. 

1,600,000.00 

113.000.00 

14.250 

600,000.00 

57.000.00 

14.375 

320.000.00 

23.000.00 

14.500 

400.000.00 

29,000.00 

14.625 ^... 

1,600.000  00 

117.000  00 

14.750 _-.. 

600.000  00 

59.000.00 

14.875 

1,600.000.00 

119,000.00 

15.000 

40.000.00 

3.000.00 

15.125 „ 

1.600,000.00 

121.000  00 

15.250 _ „.. 

800.000.00 

61.000  00 

15.375 

1,600.000.00 

123.000  00 

15500 

400.000.00 

31.000.00 

15.625.._     „ 

64  000  00 

5.000.00 
63.000  00 

15.750 „.. 

800,000.00 

15.B7S 

1  600  00000 

127.000.00 
2.000.00 

16.000...   

25.000.00 

Attachment  B— Minimum  Face 
Amounts  Which  Are  Multiples  of 
$1,000  Required  in  Order  To 
Produce  Interest  Payments  That 
Are  Multiples  of  $1 .000— Continued 


Coupon  (percent) 

Minimum  (ace 

Interest 
payment 

16125 

1,600.000.00 

129  00000 

16.250 J.. 

160.000  00 

13.000.00 

16.375 

1.600.000.00 

131.000  00 

16500 J 

400.000.00 

33.000.00 

16.625 

1.600.000.00 

133,000.00 

16.750 _ 

800,000.00 

67,000.00 

16.875 - 

320.000.00 

27.000.00 

1 7.000. 

200.000.00 

17.000  00 

17.125 _     . 

1  600  000  00 

137  000  00 

17.250 

800,000.00 

69.000.00 

1 7.375. 

1  600  000  00 

139  00000 

17.500 _ 

80,000.00 

7,000  00 

17.625 _ 

1,600,000.00 

141,000.00 

17.750 

800.000.00 

71,000.00 

17.875 

1,600,000.00 

143,000.00 

18.000 

100,000.00 

9.000.00 

16.125 

320,000.00 

29,000.00 

18.250 

800,000.00 

73.000  00 

18.375 

1,600,000.00 

147.000  00 

18-500 .. 

400.000.00 

37.000.00 

18.625 

1,600,00000 

149.000.00 

16.750 

32,000.00 

3.000  00 

18.675 _ 

1,600.000.00 

151.000.00 

19000... 

200.000.00 

19,000JX) 

19125 

1.600.000.00 

153.000  00 

19.250 

800.000.00 

77.000.00 

19.375 

320,000.00 

31.000.00 

19.500... „. 

400,000.00 

39.000.00 

19.625 :.. 

1.600.000.00 

157.000.00 

19.750     

800,000.00 

79.000  00 

19  875- 

1,600,000.00 

159.000  00 

.?0  000 

10.000.00 

1.000.00 

20.12S 

1,600.000.00 

161.000.00 

20.250.. „ 

600.000.00 

81.000.00 
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(Department  Circular— Put>iic  Detrt  Series— 
Na  24-91] 

Treasury  Notes  of  August  15, 1994, 
Series  T- 1994 

Washington.  August  1, 1991. 

1.  Invitation  for  Tenders 

1.1.  Tlie  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
lenders  for  approximately 
$14,000,000,000  of  United  States 
securities,  designated  Treasury  Notes  of 
August  15. 1994.  Series  T-1994  (CUSIP 
No.  912827  B8  4],  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  yield  of  each  accepted 
bid.  The  interest  rate  on  the  Notes  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  die  manner 
described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  Federal 
Reserve  Banks  for  their  own  account  in 


exchange  for  maturing  Treasury 
sectu-ities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  August 
15, 1991.  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  Febiiiary  15, 1992,  and  each 
subsequent  6  months  on  August  15  and 
February  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  August  15, 1994,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  imder  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  .any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  wilt  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

24.  The  Notes  will  be  issued  ordy  in 
book-entry  form  in  a  minimimi  amount 
of  $5,000  and  in  multiples  of  that 
amount  They  will  not  be  issued  in 
registered  dennitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury'^ 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series.  No.  2-88  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  ProGeflures 

,•  ,  i;*t.  .-  ,  .-.  -.1. 

3.1.  Tenders  will  be  recehred  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500,  Tuesday. 
August  6, 1991,  prior  to  12  noon.  Eastern 
Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m..  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 


considered  timely  if  postmar 
than  Monday,  August  5, 1991 
received  no  later  than  Thursi 
15, 1991. 

3.2.  The  par  amount  of  Not 
must  be  stated  on  each  tendt 
minimum  bid  is  $5,000,  and  1< 
must  be  in  multiples  of  that  { 
Competitive  tenders  must  all 
yield  desired,  expressed  in  t< 
annual  yield  with  two  decim 
7.10%.  Fractions  may  not  be 
Noncompetitive  tenders  mus 
term  "noncompetitive"  on  th 
form  in  lieu  of  a  specified  yi( 

3.3.  A  single  bidder,  as  def 
Treasury's  single  bidder  guic 
not  submit  noncompetitive  ti 
totaling  more  than  $1,000,00C 
noncompetitive  bidder  may  i 
entered  into  an  agreement,  n 
agreement  to  purchase  or  sel 
otherwise  dispose  of  any 
noncom[>etitive  awards  of  th 
prior  to  the  deadline  for  rece 
noncompetitive  tenders. 

3.4.  Commercial  banks,  wl 
purpose  ere  defined  as  bank 
demand  deposits,  and  prima 
which  for  this  purpose  are  d( 
dealers  who  make  primary  n 
Government  securities  and  e 
list  of  reporting  dealers  publ 
Federal  Reserve  Bank  of  Nei 
submit  tenders  for  accounts 
customers  if  the  names  of  thi 
and  the  amount  for  each  cus 
furnished.  Others  are  permit 
submit  tenders  only  for  their 
account. 

3.5.  Tenders  for  their  own 
be  received  without  deposit 
commercial  banks  and  other 
institutions;  primary  dealers 
above;  Federally-insured  sai 
loan  association;  States,  and 
political  subdivisions  or 
instrumentalities;  public  pen 
retirement  and  other  public  i 
international  organizations  i 
United  States  holds  member 
central  banks  and  foreign  sti 
Federal  Reserve  Banks.  Teni 
others  must  be  accompanied 
payment  for  the  amount  of  N 
applied  for,  or  by  a  guarante 
commercial  bank  or  a  prima 
5  percent  of  the  par  amount 

4.6.  Immediately  after  the 
receipt  of  competitive  tendei 
will  be  opened,  followed  by 
announcement  of  the  amoun 
range  of  accepted  bids.  Sub) 
reservations  expressed  in  se 
noncompetitive  tenders  will 
in  full,  and  then  competitive 
be  accepted,  starting  with  th 
lowest  yields,  through  succe 
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exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  August 
15, 1991.  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  February  15, 1992,  and  each 
subsequent  6  months  on  August  15  and 
February  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  August  15, 1994,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest] 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  tO  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  .any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

ZA.  The  Note$  will  be  issued  only  in 
book-entry  form  in  a  minimum  amoimt 
of  $5,000  and  in  multiples  of  that 
amount  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury'it 
general  regulations  governing  United 
States  securities,  i.e.,  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Circular, 
Public  Debt  Series.  No.  2-88  (31  CFR 
part  357],  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Proceflures 

3.1.  Tenders  will  be  recehred  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500.  Tuesday. 
August  6, 1991,  prior  to  12  noon,  Eastern 
Daylight  Saving  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m..  Eastern  Daylight  Saving  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 


considered  timely  if  postmarked  no  later 
than  Monday,  August  5, 1991,  and 
received  no  later  than  Thursday,  August 
15. 1991. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
noncompetitive  tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defmed 
above;  Federally-insured  savings  and 
loan  association;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

4.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  throu^  successively 


higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rates 
will  be  established,  at  a  V%  of  one 
percent  increment  which  results  In  an 
equivalent  average  accepted  price  close 
to  100,000  and  a  lowest  accepted  price 
above  the  original  isstie  discount  limit  of 
99.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  Interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred.  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  ri^t  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  the  amount  of 
Notes  specified  in  Section  1,  and  to 
make  different  percentage  allotments  to 
various  classes  of  applicants  when  the 
Secretary  considers  it  in  the  public 
interest.  The  Secretary's  action  under 
this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday,  August  15, 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash.  In  other  funds  immediately 


available  to  the  Treasury;  in  Treasury 
notes  or  bonds  maturing  on  or  before  the 
settlement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Tuesday,  August  13. 1991. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  account  number 
previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2  The  Secretary  of  the  Treasury 
.nay,  at  any  time,  supplement  or  emend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 
Gerald  Murphy, 
Fiscal  Assistant  Secretary. 
[FR  Doc,  91-18926  Filed  8-S-91:  8:45  am] 
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Act"   (Pub.   L   94-409)   5  USC.   552b(el(3). 


ccMtMoorrv  futures  trading 

COMMISSION 

TIME  AND  DATE  10:00  a.tn..  Tuesday, 
August  20. 1991. 

place:  2033  K  St.  NW..  Washington. 
D.C.  eth  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIOERED: 

Enforcement  Matters. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  fean  A.  VV'eLb,  254-8314. 
lean  A.  Webb. 

Secretary  of  the  Corttmissiort. 

[FR  Doc.  91-19051  Filed  8-7-91;  8:53  amj 

BRUNO  cooe  nSI-01-M 

coMMOomr  futures  trading 

COMMISSION 

TIME  AND  date:  10:00  a.m..  Tuesday, 
August  27, 1991. 

PtACE:  2033  K  St..  N.W..  Washington. 
D.C,  Lower  Lobby  Hearing  Room. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

—Application  of  the  Chicago  Board  of  Trade 
for  contract  designation  in  cash  setded 
short  term  (two  year)  U.S.  Treasury  Note 
futures 

— Proposed  amendment  to  Rale  32.4  to  permit 
trade  options  on  agricultural  commodities 

CONTACT  PERSON  FOR  MORE 
information:  lean  A.  Webb.  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-19052  Filed  8-7-91;  8:53  am) 

MUJNG  COOC  S3S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11. «)  a.m..  Tuesday. 
August  27. 1991. 

place:  2033  K  St..  NW..  Washington. 
D.C,  8th  Floor  Hearing.  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 

lean  A.  Webb. 

Secretory  of  the  Commission. 

(FR  Doc.  91-19053  Filed  8-7-91;  8:53  am) 
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FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration; 
Amendment  to  Sunshine  Act  Meeting 
SUMMARY:  Pursuartt  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C  552b(e){3)). 
the  Farm  Credit  Administration  gave 
notice  on  August  6. 1991  (56  FR  37393)  of 
the  regular  meeting  of  the  Farm  Credit 
Administration  Board  (Board)  scheduled 
for  August  a  1991.  This  notice  is  to 
amend  the  agenda  for  that  meeting  to 
remove  an  item  form  the  open  session. 

FOR  FURTHER  INFORMATION  CONTACT 

Nan  P.  Mitchem.  Acting  Secretarj'  to  the 
Farm  Credit  Administration  Board.  (703) 
883-4003.  TDD  (703)  883-4444. 

ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 

SUPPLEMaHTARY  INFORMATION:  Parts  of 
the  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  were  closed  to  the 
public.  The  agenda  for  August  8. 1991.  is 
amended  to  remove  the  following  item 
from  the  open  session: 

Open  Session 

A  Approval  of  Minutes. 
Dated:  August?.  1991. 
Nan  P.  Mllcfaem. 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

(FR  Doc  91-19081  Filed  8-7-91;  1:51  pm) 
BiujNG  COOE  erosmi-M 

(FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:11  p.m.  on  Tuesday.  August  6. 1991. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Matters  relating  to  the  probable  failure  of 
certain  insured  banks. 

Recommendations  concerning 
administrative  enforcement  proceedings. 

Recommendations  regarding  the  liquidation 
of  depository  institutions'  assets  acquired  by 
the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  47.728 

Small  Pool  Liquidation  Agreement 
Case  No.  47.725 

The  Bank  of  New  England  National 
Association.  Boston.  Massachusetts 


Case  No.  47.706 
Cibreltar  Savings  Association.  Houston, 

Texas 
Matters  relating  to  a  certain  financial 

institution. 
Matters  relating  to  an  assistance  agreement 

with  an  insured  bank. 
Matters  relating  to  Corporation  litigation. 
Matters  relating  to  the  Corporation's 

corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  T.  Timothy  Ryan.  Jr.  (Office  of 
Thrift  Supervisionjk  Vice  Chairman 
Andrew  C.  Hove.  Jr.,  and  Chairman  L. 
William  Seidman,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable: 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation:  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  {c)(2).  (c)(4).  (c)(6).  {c)(8). 
(c)(9)(A){ii).  (c)(9)(B),  and  (c)(10)  of  the  ■ 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2).  {c)(4).  {c)(6).  (c)(8). 
(c)(9)(A){ii).  (c)(9)(B).  and  (c){10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550 17th  Street  NW..  Washington.  DC 

Dated:  August  7, 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc.  91-19106  Filed  8-7-91;  1:52  pm| 

BILUNQ  COOE  •714-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m..  Wednesday. 

August  14, 1991. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  .Street 

entrance  between  20th  and  21st  Streets 

NW..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  einployees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  foseph  R.  ^oyne. 


Federal  Regis 

Assistant  to  the  Board;  (202) ' 
You  may  call  (202)  452-3207. 1 
at  approximately  5  p.m.  two  I 
days  before  this  meeting,  for 
announcement  of  bank  and  b 
holding  company  application 
for  the  meeting. 

Dated:  August  6, 1991. 
Jennifer ).  Johnson, 

Associate  Secretary  of  the  Board 
[FR  Doc.  91-19065  Filed  8-7-91;  1 
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Case  No.  47.706 
Gibraltar  Savings  Association,  Houston, 
Texas 

Matters  relating  to  a  certain  financial 

institution. 
Matters  relating  to  an  assistance  agreement 

with  an  insured  bank. 
Matters  relating  to  Corporation  litigation. 
Matters  relating  to  the  Corporation's 

corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.G. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (GomptroHer 
of  the  Gurrency),  concurred  in  by 
Director  T.  Timothy  Ryan,  Jr.  (Office  of 
Thrift  Supervision),  Vice  Ghairman 
Andrew  C.  Hove,  jr.,  and  Ghairman  L 
William  Seidman,  that  Gorporation 
business  required  its  consideration  of 
the  matters  en  less  then  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable: 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation:  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  {c)(2),  (c)(4),  (c)(6),  {c)(8), 
(c)(9)(A){ii),  (c)(9)(B).  and  (c)(10)  of  the  • 
"Government  in  the  Sunshine  Act"  (5 
U.S.G.  552b{c)(2).  (c)(4).  (c)(6).  (c)(8). 
(c)(9){A){ii).  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDtG  Building  located  at 
550 17th  Street  NW..  Washington.  DG. 

Dated:  August  7. 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  91-19106  Filed  8-7-91: 1:52  pm) 

aOJUNQ  CODE  S714-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m..  Wednesday. 
August  14. 1991. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  G  Street 
entrance  between  20th  and  21st  Streets 
NW..  Washington.  D.G.  20551. 

STATUS:  Glosed. 

matters  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  etnployees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  )oscph  R.   ^oyne. 


Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  6, 1991. 
lennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-19065  Filed  8-7-91;  11:18  am) 

MLUNG  COOE  UKMII-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Gommission 
will  hold  the  following  meetings  during 
the  week  of  August  12, 1991. 

A  closed  meeting  will  be  held  on 
Tuesday,  August  13, 1991,  at  2:30  p.m. 
An  open  meeting  will  be  held  on 
Thursday,  August  15. 1991.  at  10:00  a.m.. 
in  Room  1G30. 

Gommissioners,  Gounsel  to  the 
Gommissioners,  the  Secretary  to  the 
Gommission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Gounsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4),  (8),  (9)(A)  and  (10)  and  17 
GFR  200.402(a)  (4),  (8).  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 


Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  August 
13, 1991,  at  2:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  August 
15, 1991,  at  10:00  a.m.,  will  be: 

1.  Consideration  of  whether  to  propose  for 
public  comment  rules  implementing  the 
Shareholder  Communications  Improvement 
Act  of  1990.  The  proposed  rules  would:  (1) 
Revise  the  shareholder  communications  rules 
to  require  brokers  and  banks  that  hold  shares 
in  nominee  name  to  forward  to  beneficial 
owners  of  securities  the  proxy  materials  and 
information  statements  of  investment 
companies  registered  under  the  Investment 
Company  Act  of  1940:  (2)  revise  the 
shareholder  communications  rules  to  require 
brokers  and  banks  to  forward  to  beneficial 
owners  the  information  statements  of 
registrants  luider  Section  12  of  the  Securities 
Exchange  Act  of  1934;  and  (3)  revise  the 
information  statement  rules  to  require  all 
investment  companies  registered  under  the 
Investment  Company  Act  of  1940  to  transmit 
information  statements  to  shareholders 
where  proxies  are  not  solicited.  For  further 
information,  please  contact  Kathleen  K. 
Clarice  at  (202)  272-2107. 

2.  Consideration  of  whether  to  adopt  a  new 
rule.  Rule  3a-6  under  the  Investment 
Company  Act  of  1940  {the  "Act").  The  rule 
would  provide  an  exception  from  the 


definition  of  "investment  company"  for 
foreign  banks  and  foreign  insurance 
companies  for  all  purposes  under  the  Act 
Adoption  of  the  rule  would  permit  foreign 
banks,  foreign  insurance  companies,  and 
related  entities  such  as  finance  sulnidiaries 
and  holding  companies,  to  offer  and  sell  their 
securities  in  the  United  States  without 
registering  as  investment  companies  under 
the  Act  or  seeking  individual  exemptions 
from  the  Act's  requirements.  For  further 
information,  please  contact  Ann  M.  Glickman 
at  (202)  272-3042. 

3.  Consideration  of  whether  to  propose  for 
public  comment  rules  implementing  the  large 
trader  reporting  section  of  the  Market  Reform 
Act  of  1990.  The  proposed  rules  would:  (1) 
Require  a  person  that  effects  significant 
quantities  of  transactions  in  publicly  traded 
securities  to  file  Form  13H  with  the 
Commission  disclosing  such  person's  identity, 
affiliations,  and  accounts;  (2)  require  broker- 
dealers  that  carry  accounts  to  maintain 
records  of  transactions  in  publicly  traded 
securities  effected  by  or  for  such  person's 
accounts;  and  (3)  require  such  broker-dealera 
to  report  to  the  Commission  upon  request, 
transactions  in  publicly  traded  securities 
effected  by  or  for  such  person's  accounts.  For 
further  information,  please  contact  Nicholas 
T.  Chapekis  at  (202)  272-3115. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Edward 
Pittman  at  (202)  272-2400. 

Dated:  August  6. 1991. 
Jonathan  G.  Katx, 
Secretary. 
[FR  Doc  91-19018  Filed  8-6-91;  4:21  pm) 
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TTiis  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
publistied  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  220 

Schooi  Breakfast  Program-Program 
Outreacti 

Correction 

In  rule  document  91-15662  beginning 
on  page  30309  in  the  issue  of  Tuesday. 
July  2, 1991,  make  the  following 
correction: 

On  page  30311,  in  the  first  column,  in 
amendatory  instruction  2,  in  the  first 
line,  "{ir  should  read  "(1)", 

BtLUNQ  CODE  1S0S-01-O 


DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  401 

Amendment  to  Comprehensive  Plan, 
Water  Code  of  the  Delaware  River 
Basin  and  Administrative  Manual- 
Rules  of  Practice  and  Procedure 

Correction 

In  rule  document  91-15753,  beginning 
on  page  30500,  in  the  issue  of 
Wednesday,  July  3, 1991,  make  the 
following  corrections: 

§401.35    [Corrected] 

On  page  30502,  in  the  first  column,  in 
§  401.35(a)(17)  and  (18).  the  first  line  of 
both  paragraphs  should  read  as  follows: 
"The  diversion  or  transfer  of  water" 

BtLLINGCODE  1S0$-ei« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MIM  Docket  Nm.  »0-4,  •4-1296,  FCC  9t- 
184) 

Cable  Service;  Effective  Competition 
Standard  for  Cable  Basic  Service 
Rates 

Correction 

in  rule  document  91-17102.  begmning 
on  page  33387.  in  the  issue  of  Monday. 
July  22, 1991.  make  the  following 
correction: 


§76.33    [Convcted] 

On  page  33391,  in  the  third  column,  in 
the  Note,  in  the  second  line, 
"duplicated"  should  read 
"unduplicated". 

BILUNG  CODE  1S05-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  888 

[Docket  No.  89P-03S71 

Orthopedic  Devices;  Hip  Joint  Metal/ 
Polymer/Metal  Semiconstrained 
Porous-Coated  Uncemented 
Prosthesis 

Correction 

!n  proposed  rule  document  91-16729 
beginning  on  page  32145  in  the  issue  of 
Monday.  July  15. 1991,  make  the 
following  corrections: 

1.  On  page  32148.  in  the  first  column, 
in  the  second  full  paragraph,  in  the  sixth 
line  from  the  bottom,  "foillowup"  should 
read  "follo»vup". 

2.  On  page  32149.  in  the  third  column, 
m  the  fourth  full  paragraph,  in  the  last 
line,  '135a"  should  read  "135". 
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§76.33    [Convcted] 

On  page  33391,  in  the  third  column,  in 
the  Note,  in  the  second  line, 
"duplicated"  should  read 
"unduplicated". 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  888 

[Docket  No.  89P-0387) 

Orthopedic  Devices;  Hip  Joint  Metal/ 
Polymer/Metal  Semiconstrained 
Porous-Coated  Uncemented 
Prosthesis 

Correction 

In  proposed  rule  document  91-16729 
beginning  on  page  32145  in  the  issue  of 
Monday,  July  15. 1991,  make  the 
following  corrections: 

1.  On  page  32148,  in  the  first  column, 
in  the  second  full  paragraph,  in  the  sixth 
line  from  the  bottom,  "foillowup"  should 
read  "foUovvup". 

2.  On  page  32149,  in  the  third  column, 
m  die  fourth  full  paragraph,  in  the  last 
line,  "135a"  should  read  "135". 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming;  Red  Lalce  Band  of 
Chippewa  Indians 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  approved  Tribal-State 

compact. 

summary:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register  notice  of  approved  Tribal-State 


Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino}  gambling  on  Indian 
reservations.  The  Assistant  Secretjuy — 
Indian  Affairs,  Department  of  tlie 
Interior,  through  his  delegated  authority 
has  approved  a  Tribal-State  Compact 
between  the  Red  Lake  Band  of 
Chippewa  and  the  State  of  Minnesota 
executed  on  May  6. 1991. 

SUPPLEMENTARY  INFORMATION:  Because 

of  a  typographical  error,  "Section  287*' 
as  referenced  in  the  tribal  trust  land 
description  in  the  second  paragraph  of 
the  tribal-state  compact  should  correctly 
be  referenced  as  "Section  28". 


DATES:  This  action  is  effective  August  9, 
1991. 

ADDRESSES:  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs.  Department  of 
ttse  Interior.  MS/MIB  4603, 1849  C  Street 
NW.,  Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT 

|oyce  Grisham.  Bureau  of  Indian  Affairs. 
Washington.  DC  20240.  (202)  208-7445. 

Dated:  August  2, 1991. 
David  Matheson. 

Assistant  Secretary — Indian  Affairs. 
{FK  Doc.  91-18947  Filed  &-a-91:  8:45  am| 
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DATES:  This  action  is  effective  August  9. 
1991. 

addresses:  Office  of  Tribal  Services. 
Bureau  of  Indian  A^airs,  Department  of 
Hxe  Interior.  MS/MIB  4603. 1849  C  Street 
NW..  Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

)o>'ce  Grisham.  Bureau  of  Indian  Affairs. 
Washington.  DC  20240.  (202)  208-7445. 

Dated:  August  2. 1991. 
David  Matheson. 

Assistant  Secretary' — Indian  Affairs. 
{FR  Doc.  91-18947  Filed  8-»-81:  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

Pilot  Mentor-Protege  Program 

agency:  Department  of  Defense  (DoD). 
ACTION:  Notice  of  partial 
implementation  of  the  Pilot  Mentor- 
Protege  Program,  final  policy. 

summary:  The  Department  of  Defense 
(DoD)  is  issuing  a  final  policy  which 
represents  a  partial  implementation  of 
the  Pilot  Mentor-Protege  Program 
established  under  section  831  of  Public 
Law  101-510.  Under  this  implementation 
phase  of  the  program,  companies  may 
request  approval  as  mentor  firms  to 
provide  developmental  assistance  to 
identified  smajl  disadvantaged 
businesses  (SDBs)  as  protege  firms.  If 
approved  as  a  mentor  firm.  DoD  may 
provide  the  company  with  credit  against 
SDB  subcontracting  goals, 
reimbursement  or  a  combination  of 
credit  and  reimbursement. 
Reimbursement  under  this  phase  of  the 
program  may  only  be  requested  by 
companies  that  are  able  to  identify 
funding  from  a  DoD  contract  program 
manager.  Companies  interested  in 
becoming  mentor  firms  will  be  solely 
responsible  for  the  selection  of  SDBs  as 
protege  firms. 

The  DoD  policy  sets  forth  the 
implementation  plan  for  the  program 
with  respect  to  companies  that  are 
interested  in  becoming  mentor  firms  and 
want  to  receive  credit  against  SDB 
subcontracting  goals,  reimbursement 
through  funds  identified  by  a  DoD 
contract  program  manager  or  a 
combination  of  credit  and 
reimbursement  The  proposed  DFARs 
coverage  provides  guidance  on 
contracting  officer's  responsibilities 
regarding  these  aspects  of  the  program. 
EFFECTIVE  DATE:  October  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Tracey  Pinson  Dennis. 
OUSD(A)SADBU,  The  Pentagon,  room 
2A340.  Washington,  DC  20301-3061. 
SUPPLEMENTARY  INFORMATION: 

Backgroiuid 

Section  831  of  Public  Law  101-510  as 
amended,  establishes  the  Pilot  Mentor- 
Protege  Program.  The  purpose  of  the 
program  is  to  provide  incentives  to 
ma|or  DoD  contractors  to  furnish  SDBs 
with  assistance  designed  to  enhance 
their  capabilities  to  perform  as 
subcontractors  and  suppliers  under  DoD 
contracts  and  other  contracts,  in  order 
to  increase  the  participation  of  these 
concerns  as  subcontractors  and 
suppliers  under  DoD  contracts,  other 
Federal  Government  contracts,  and 
commercial  contracts.  Incentives  for 
major  DoD  contractors  to  provide 


developmental  assistance  to  SDBs 
consist  of  cost  reimbursement,  credit 
against  SDB  subcontracting  goals 
established  under  DoD  contracts  or 
both. 

A  notice  of  the  proposed  policy  was 
published  for  public  comment  on  May  2. 
1991.  56  FR  20318.  In  response  to  the 
proposed  poHcy.  DoD  received 
approximately  65  comments.  These 
comments  were  thoroughly  analyzed 
and  many  of  the  recommendations  have 
been  adopted  in  the  partial 
implementation  of  the  final  policy. 

Pursuant  to  this  implementation  phase 
of  the  program,  effective  October  1, 
1991.  companies  that  are  interested  in 
being  approved  as  mentor  firms  and  are 
interested  in  either  (1)  Receiving  credit 
against  SDB  subcontracting  goals  or.  (2) 
reimbursement  as  a  result  of  the 
identification  of  funding  by  a  DoD 
contract  program  manager,  may  apply  to 
DoD  to  participate  in  the  program.  In 
order  to  be  approved  as  a  mentor  firm,  a 
company  must  be  performing  under  at 
least  one  active  subcontracting  plan 
negotiated  pursuant  to  FAR  19.7.  A 
company  must  also  submit:  Their 
concept  for  participation  in  the  program, 
information  regarding  their  overall  SDB 
program,  data  on  awards  to  SDBs  over 
the  two  preceding  fiscal  years  and  a 
letter  of  intent  between  the  company 
and  the  selected  protege  firm  indicating 
that,  once  approved  as  a  mentor  firm, 
they  will  negotiate  a  mentor-protege 
agreement  Upon  review  of  this 
information,  DoD  will  notify  the 
requestor  of  approval  or  disapproval  as 
a  mentor  firm  (within  30  days).  If  a 
request  is  not  approved  the  company 
may  submit  additional  information  for 
reconsideration.  Once  the  mentor- 
protege  agreement  is  negotiated  and 
signed  by  both  parties,  it  must  be 
submitted  to  DoD.  The  review  of  the 
mentor-protege  agreement  will  be  to 
ensure  that  the  agreement  contains  the 
elements  required  by  the  statute.  The 
developmental  assistance  program  may 
be  implemented  by  the  mentor  firm  after 
the  mentor-protege  agreement  is      .;^'.  -, 
approved  (within  5  business  days). 

Companies  that  are  interested  in 
becoming  mentor  firms  will  be 
responsible  for  the  selection  of  SDBs  aa 
protege  firms.  DoD  will  not  be  invelved 
in  the  selection  of  protege  firms, 
however,  SDBs  chosen  as  protege  firms 
by  the  prospective  mentor  firm  must 
meet  the  eligibility  criteria  with  respect 
to  size  and  disadvantage  status  set  forth 
In  the  DoD  policy. 

The  proposed  DoD  policy  on  the  Pilot 
Mentor-Protege  Program  is  as  follows: 


DoD  Policy  For  The  Pilot  Mentor- 
Protege  Program  (Partial 
Implementation) 

/.  Purpose 

A.  This  policy  implements  the  Pilot 
Mentor-Protege  Program  (hereinafter 
referred  to  as  the  "Program") 
established  under  section  831  of  Pub.  L 
101-510,  The  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
as  amended.  The  purpose  of  the  Program 
is  to: 

(1)  Provide  incentives  to  major  DoD 
contractors  performing  under  at  least 
one  active  approved  subcontracting  plan 
(may  include  a  plan  negotiated  on  a 
company  wide  or  division  wide  basis) 
negotiated  with  DoD  or  other  Federal 
agencies,  to  assist  small  disadvantaged 
businesses  (SDBs)  in  enhancing  their 
capabilities  to  satisfy  DoD  and  other 
contract  and  subcontract  requirements; 

(2)  Increase  the  overall  participation 
of  SDBs  as  subcontractors  and  suppliers 
under  DoD  contracts,  other  Federal 
agency  contracts  and  commercial 
contracts  and: 

(3)  Foster  the  establishment  of  long 
term  business  relationships  between 
SDBs  and  such  contractors. 

B.  Under  the  Program,  eligible 
contractors  approved  as  mentor  firms 
will  enter  into  mentor-protege 
agreements  with  eligible  SDBs  as 
protege  firms  to  provide  appropriate 
developmental  assistance  to  enhance 
the  capabilities  of  SDBs  to  perform  as 
subcontractors  and  suppliers.  According 
to  the  law.  the  Department  of  Defense 
may.  provide  the  mentor  firm  with  either 
cost  reimbursement  credit  against  SDB 
subcontracting  goals  established  under 
contracts  with  DoD  or  other  Federal 
agencies,  or  a  combination  of  credit  and 
reimbursement. 

C.  DoD  will  measure  the  overall 
success  of  the  Program  by  the  extent  to 
which  the  Program  results  in: 

(1)  An  increase  in  the  dollar  value  and 
percentage  of  subcontracts  awarded  to 
SDB9  by  mentor  firms  under  DoD 
contracts; 

(2)  An  increase  in  the  dollar  value  of 
bontract  and  subcontract  awards  to 
protege  firms  (under  DoD  contracts, 
contracts  awarded  by  other  Federal 
agencies  aiid  under  commercial 
c6ntracts)  since  the  date  of  their  entry 
into  the  Program; 

(3)  An  increase  in  the  number  and 
dollar  value  of  subcontracts  awarded  to 
a  protege  firm  (or  former  protege  firm) 
by  Its  mentor  firm  (or  former  mentor 
firm); 

(4)  An  improvement  in  the 
participation  of  SDBs  in  DoD.  other 
Federal  agencies,  and  commercial 


contracting  opportunities  tha 
attributed  to  the  developmen 
as  protege  firms  under  ^e  Pr 

(5)  An  increase  in  subconti 
SDB  concerns  in  industry  cat 
where  SDBs  have  not  traditic 
participated  within  the  menb 
vendor  base; 

(6)  The  involvement  of  em< 
in  the  Program; 

(7)  An  expanded  relationsl 
mentor  firms  and  protege  fin 
include  non-DoD  programs;  e 

(8)  The  development  of  prt 
that  are  competitive  as  subcc 
and  suppliers  to  DoD  or  in  ot 
agencies  or  commercial  marl 

D.  This  policy  sets  forth  th 
procedures  for  participation 
Program  applicable  to  compe 
are  interested  in  either  recei^ 
against  SDB  subcontracting  ( 
receiving  reimbursement  as  1 
funding  identified  by  a  DoD  ( 
program  manager, 

//.  General  Procedures 

A.  At  any  time  between  Oi 
1991  and  September  30. 1994, 
interested  in  becoming  menti 
want  to  take  credit  only  for  i 
developmental  assistance  to 
more  protege  firms  may  appl 
Department  of  Defense  for  pi 
in  the  Program  pursuant  to  tl 
application  process  in  VI  (A] 

B.  At  any  time  between  0( 
1991  and  September  30, 1994, 
interested  in  becoming  menti 
are  able  to  identify  funding  f 
contract  program  managcr(s] 
developmental  assistance  to 
more  protege  firms  apply  to  I 
Department  of  Defense  for  p; 
in  the  Program,  pursuant  to  t 
application  process  in  VI  (E] 

///.  Program  Duration 

Activities  under  the  progrt 
occur  during  the  following  pi 

(a)  Approval  of  companies 
participate  in  the  Program  a« 
firms,  as  described  under  8e( 
be  provided  by  DoD  from  Oc 
1991  until  September  30, 199^ 

(b)  Performance  under  a  m 
protege  agreement,  only  if  si 
agreement  was  executed  by 
firm  and  its  protege  firm  and 
by  DoD  prior  to  October  1. 1! 

(c)  Reimbiu^eroent  of  men 
costs  of  providing  developmi 
assistance  to  a  protege  flrm( 
if  the  funding  for  such  costs  ! 
identified  by  a  DoD  contract 
manager  and  such  costs  are 
pursuant  to  the  execution  of 
modification  to  a  DoD  contn 
to  October  1. 1996; 
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DoD  Policy  For  The  Pilot  Mentor- 
Protege  Program  (Partial 
Implementation) 

/.  Purpose 

A.  This  policy  implements  the  Pilot 
Mentor-Protege  Program  (hereinafter 
referred  to  as  the  "Program") 
established  under  section  831  of  Pub.  L 
101-510,  The  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
as  amended.  The  purpose  of  the  Program 
is  to: 

(1)  Provide  incentives  to  major  DoD 
contractors  performing  under  at  least 
one  active  approved  subcontracting  plan 
(may  include  a  plan  negotiated  on  a 
company  wide  or  division  wide  basis) 
negotiated  with  DoD  or  other  Federal 
agencies,  to  assist  small  disadvantaged 
businesses  (SDBs)  in  enhancing  their 
capabilities  to  satisfy  DoD  and  other 
contract  and  subcontract  requirements; 

(2)  Increase  the  overall  participation 
of  SDBs  as  subcontractors  and  suppliers 
under  DoD  contracts,  other  Federal 
agency  contracts  and  commercial 
contracts  and: 

(3)  Foster  the  establishment  of  long 
term  business  relationships  between 
SDBs  and  such  contractors. 

B.  Under  the  Program,  eligible 
contractors  approved  as  mentor  firms 
wrill  enter  into  mentor-protege 
agreements  with  eligible  SDBs  as 
protege  firms  to  provide  appropriate 
developmental  assistance  to  enhance 
the  capabilities  of  SDBs  to  perform  as 
subcontractors  and  suppliers.  According 
to  the  law,  the  Department  of  Defense 
may,  provide  the  mentor  firm  with  either 
cost  reimbursement,  credit  against  SDB 
subcontracting  goals  established  under 
contracts  with  DoD  or  other  Federal 
agencies,  or  a  combination  of  credit  and 
reimbursement. 

C.  DoD  will  measure  the  overall 
success  of  the  Program  by  the  extent  to 
which  the  Program  results  in; 

(1)  An  increase  in  the  dollar  value  and 
percentage  of  subcontracts  awarded  to 
SDBs  by  mentor  firms  under  DoD 
contracts; 
.  (2)  An  increase  in  the  dollar  value  of 
bbntract  and  subcontract  awards  to 
protege  firms  (under  DoD  contracts, 
contracts  awarded  by  other  Federal' 
agencies  aiid  under  conunercial 
cdntracts)  since  the  date  of  their  entry 
irrto  the  Program; 

(3)  An  increase  in  the  number  and 
dollar  value  of  subcontracts  awarded  to 
a  protege  firm  (or  former  protege  firm) 
by  Its  mentor  firm  (or  former  mentor 
firm); 

(4)  An  improvement  in  the 
participation  of  SDBs  in  DoD,  other 
Federal  agencies,  and  commercial 


contracting  opportimities  that  can  be 
attributed  to  the  development  of  SDBs 
as  protege  firms  under  ^e  Program; 

(5)  An  increase  in  subcontracting  with 
SDB  concerns  in  industry  categories 
where  SDBs  have  not  traditionally 
participated  within  the  mentor  firm's 
vendor  base; 

(6)  The  involvement  of  emerging  SDBs 
in  the  Program; 

(7)  An  expanded  relationship  between 
mentor  firms  and  protege  firms  to 
include  non-DoD  programs;  and 

(8)  The  development  of  protege  firms 
that  are  competitive  as  subcontractors 
and  suppliers  to  DoD  or  in  other  federal 
agencies  or  commercial  markets. 

D.  This  policy  sets  forth  the 
procedures  for  participation  in  the 
Program  applicable  to  companies  that 
are  interested  in  either  receiving  credit 
against  SDB  subcontracting  goals  or 
receiving  reimbursement  as  a  result  of 
funding  identified  by  a  DoD  contract 
program  manager. 

//.  General  Procedures 

A.  At  any  time  between  October  1, 
1991  and  September  30, 1994,  companies 
interested  in  becoming  mentor  firms  that 
want  to  take  credit  only  for  providing 
developmental  assistance  to  one  or 
more  protege  firms  may  apply  to  the 
Department  of  Defense  for  participation 
in  the  Program  pursuant  to  the 
application  process  in  VI  (A)  below, 

B.  At  any  time  between  October  1, 
1991  and  September  30. 1994,  companies 
interested  in  becoming  mentor  firms  that 
are  able  to  identify  funding  from  a  DoD 
contract  program  manager(s]  to  provide 
developmental  assistance  to  one  or 
more  protege  firms  apply  to  the 
Department  of  Defense  for  participation 
in  the  Program,  pursuant  to  the 
application  process  in  VI  (E)  below. 

///.  Program  Duration 

Activities  under  the  program  may  only 
occur  during  the  following  periods: 

(a)  Approval  of  companies  to 
participate  in  the  Program  as  mentor 
firms,  as  described  under  section  II.  will 
be  provided  by  DoD  from  October  1, 
1991  until  September  30. 1994; 

(b)  Performance  under  a  mentor- 
protege  agreement,  only  if  such 
agreement  was  executed  by  the  mentor 
firm  and  its  protege  firm  and  approved 
by  DoD  prior  to  October  1. 1994; 

(c)  Reimbursement  of  mentor  firm's 
costs  of  providing  developmental 
assistance  to  a  protege  flrm(s),  but  only 
if  the  funding  for  such  costs  have  been 
identified  by  a  DoD  contract  program 
manager  and  such  costs  are  incurred 
pursuant  to  the  execution  of  a 
modification  to  a  DoD  contract(s)  prior 
to  October  1. 1996; 


(d)  Accord  credit  to  a  mentor  firm 
toward  the  attainment  of  such  firm's 
goals  for  subcontract  awards  to  SDBs 
for  costs  of  providing  developmental 
assistance  to  its  protege  firms,  only  if 
such  costs  are  incurred  after  the 
approval  of  a  mentor-protege  agreement 
and  prior  to  October  1. 1999. 

IV.  Eligibility  Requirements  for  a 
Protege  Firm 

A.  A  company  may  qualify  as  a 
protege  firm  if  it  is: 

(1)  A  business  concern  as  defined  by 
section  8(d)(3)(C)  of  the  Small  Business 
Act  (15  U.S.C.  637(D)(3)(C)). 

(2)  Eligible  for  the  award  of  Federal 
contracts. 

(3)  A  small  business  accordirtg  to  the 
SBA  size  standard  in  the  Standard 
Industrial  Code  (SIC)  which  represents 
the  contemplated  supplies  or  services  to 
be  provided  by  the  protege  firm  to  the 
mentor  firm. 

B.  A  protege  firm  may  self-certify  to  a 
mentor  firm  that  it  meets  each  of  the 
eligibiUty  requirements  in  A  (1).  (2)  and 
(3)  above.  Mentor  firms  may  rely  in  good 
faith  on  a  written  representation  of  a 
business  concern  that  such  business 
concern  meets  the  requirements  in  A  (1), 
(2)  and  (3)  above. 

C.  A  protege  firm  may  only  have  one 
active  mentor-protege  agreement 

V.  Selection  of  Protege  Firms 

A.  Mentor  firms  will  be  solely 
responsible  for  selecting  protege  firms. 
Mentor  firms  are  encouraged  to  identify 
and  select  protege  firms  that  ore  defined 
as  emerging  SDB  concerns. 

B.  The  selection  of  protege  firms  by 
mentor  firms  may  not  be  protested, 
except  as  in  C  below. 

C.  In  the  event  of  a  protest  regarding 
the  size  or  disadvantaged  status  of  a 
business  concern  to  be  a  protege  firm, 
the  mentor  firm  shall  refer  the  protest  to 
the  SBA  to  resolve  in  accordance  with 
13  CFR  part  121  (with  respect  to  size)  or 
13  CFR  part  124  (with  respect  to 
disadvantaged  status). 

D.  If  at  any  time  the  protege  firm  is 
determined  by  the  Small  Business 
Administration  not  to  be  a  small 
disadvantaged  business  concern, 
assistance  furnished  such  business 
concern  by  the  mentor  firm  after  the 
date  of  the  determination,  may  not  be 
considered  assistance  furnished  under 
the  program. 

VI.  Approval  Process  for  Companies  to 
Participate  in  the  Program  as  Mentor 
Firms 

A.  On  or  after  October  1. 1991,  a 
company  interested  in  becoming  a 
mentor  firm  and  is  seeking  credit  against 
SDB  subcontracting  goals  for  costs 


incurred  under  the  Program,  must  submit 
a  request  to  the  DoD.  USD(A)  OSADBU 
to  be  approved  as  a  mentor  firm  under 
the  Program.  The  request  will  be 
evaluated  on  the  extent  to  which  the 
company's  proposal  addresses  the  items 
listed  in  B  and  C  below.  To  the 
maximum  extent  possible,  the  request 
should  be  limited  to  not  more  than  20 
pages,  single  spaced.  A  company  may 
identify  more  than  one  protege  in  its 
request  for  approval  under  the  Program. 
The  information  required  in  B  and  C 
below  must  be  submitted  to  be 
considered  for  approval  as  a  mentor 
firm,  and  may  cover  one  or  more 
proposed  mentor-protege  relationships. 

B.  A  company  must  submit  the 
following  information: 

(1)  A  statement  that  the  company  is 
currently  performing  under  at  least  one 
active  approved  subcontracting  plan 
(may  include  a  plan  negotiated  on  a 
company  wide  or  division  wide  basis) 
negotiated  with  DoD  or  another  federal 
agency  pursuant  to  FAR  19.70Z  and  that 
the  company  is  currently  eligible  for  the 
award  of  federal  contracts. 

(2)  The  number  of  proposed  mentor- 
protege  relationships  covered  by  the 
request  for  approval  as  a  mentor  firm. 

(3)  A  summary  of  the  company's 
historical  and  recent  activities  and 
accomplishments  under  their  SDB 
program.  The  company  is  encouraged  to 
include  any  initiatives  or  outreach 
information  believed  to  be  pertinent  to 
being  approved  as  a  mentor  firm. 

(4)  The  total  dollar  amount  of  DoD 
contracts  and  subcontracts  received  by 
the  company  during  the  two  preceding 
fiscal  years  (show  prime  contracts  and 
subcontracts  separately  per  year.) 

(5)  The  total  dollar  amount  of  all  other 
federal  agency  contracts  and 
subcontracts  received  by  the  company 
during  the  two  preceding  fiscal  years 
(show  prime  contracts  and  subcontracts 
separately  per  year.) 

(6)  The  total  dollar  amount  of 
subcontracts  awarded  by  the  company 
under  DoD  contracts  during  the  two 
preceding  fiscal  years. 

(7)  The  total  dollar  amount  of 
subcontracts  awarded  by  the  company 
under  all  other  federal  agency  contracts 
during  the  two  preceding  fiscal  years. 

(8)  The  total  dollar  amount  and 
percentage  of  subcontract  awards  made 
to  all  SDB  firms  under  DoD  contracts 
and  other  Federal  Agency  contracts 
during  the  two  preceding  fiscal  years 
(show  DoD  subcontract  awards  and 
other  Federal  agency  subcontract 
awards  separately.)  If  presently  required 
to  submit  a  SF  295,  provide  copies  of  the 
two  preceding  year's  end  report. 
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(9)  The  number  and  total  dollar 
amount  of  subcontract  awards  made  to 
the  identified  protege  rtrm(s)  during  the 
two  preceding  fiscal  years  (if  any).  Show 
DoD  subcontract  awards  and  other 
Federal  agency  subcontract  awards 
separately. 

c.  In  addition  to  the  information 
required  by  B  above  companies  must 
submit  the  following  information  for 
each  proposed  mentor-protege 
relationship: 

(1)  Information  on  the  company's 
ability  to  provide  developmental 
assistance  to  the  identified  protege  firm 
and  how  that  assistance  will  potentially 
increase  subcontracting  opportunities 
for  the  protege  firm,  including 
subcontracting  opportunities  in  industry 
categories  where  SDBs  are  not  dominant 

'  in  the  company's  vendor  base. 

(2)  A  letter  of  intent  indicating  that 
both  the  mentor  firm  and  the  protege 
firm  will  negotiate  a  mentor-protege 
agreement.  The  letter  of  intent  must  be 
signed  by  both  peirties  and  contain  the 
following  information: 

(a)  The  name,  address  and  phone 
number  of  both  parties. 

(b)  The  protege  firm's  business 
classification,  based  upon  the  SIC 
code(s)  which  represents  the 
contemplated  supplies  or  services  to  be 
provided  by  the  protege  firm  to  the 
mentor  firm. 

(c)  A  statement  that  the  protege  firm 
meets  the  eligibility  criteria  in  IV  A  (1}- 
(3). 

(d)  A  preliminary  assessment  of  the 
developmental  needs  of  the  protege  firm 
and  the  proposed  developmental 
assistance  the  mentor  firm  envisions 
providing  the  protege  firm  to  address 
those  needs  and  enhance  the  protege 
firm's  ability  to  perform  successfully 
under  contracts  or  subcontracts  with 
DoD,  other  federal  agencies  and 
commercial  contracts. 

(e)  An  estimate  of  the  dollar  amount 
of  subcontracts  that  will  be  awarded  by 
the  mentor  firm  to  the  protege  firm, 

(f)  Information  as  to  whether  the 
protege  firm's  development  will  be 
concentrated  on  a  single  major 
system(s),  a  service  or  supply  program, 
research  and  development  programs, 
initial  production,  mature  systemsr  or  in 
the  mentor  firm's  overall  contract  base. 

(3)  An  estimate  of  the  cost  of  the 
developmental  assistance  program. 

D.  A  company  that  has  identified 
developmental  assistance  funds  to  be 
made  available  through  a  DoD  contract 
program  manager(s),  must  provide:  (1) 
The  information  in  B  and  C  above  to 
both  the  USD(A)  OSADBU  and  the 
appropriate  program  managerfs)  and  (2) 
the  USD{A)  OSADBU  with  a  letter 
signed  by  the  appropriate  program 


manager  indicating  the  amount  of 
funding  that  has  been  identified  for  the 
developmental  assistance  program. 

E.  Companies  seeking  credit  only,  or 
reimbursement  through  a  DoD  contract 
only,  shall  submit  four  copies  of  the 
information  specified  in  B  and  C  above 
to:  DoD.  USD(A)/OSADBU.  room  2A340. 
The  Pentagon.  Washington.  DC  20301- 
3061.  Attn:  Pilot  Mentor-Protege  Program 
Application.  Upon  receipt  of  this 
Information,  OSADBU  will  review  and 
evaluate  each  request  and,  to  the 
maximum  extent  possible,  within  30 
days  advise  each  applicant  of  approval 
or  rejection  of  its  request  to  become  a 
mentor  firm. 

F.  A  company  approved  as  a  mentor 
firm  for  credit  only  or  reimbursement 
through  a  DoD  contract,  shall  proceed 
with  the  negotiation  of  the  mentor- 
protege  agreement  with  the  identified 
protege  firm(s). 

C.  Companies  that  are  not  approved 
for  participation  under  the  Program  will 
be  provided  the  reasons  therefor  and 
will  also  be  provided  an  opportunity  to 
submit  additional  information  for 
reconsideration. 

H.  A  company  may  not  be  approved 
for  participation  in  the  Program  as  a 
mentor  firm  if  at  the  time  of  requesting 
participation  in  the  Program  it  is 
currently  debarred  or  suspended  from 
contracting  with  the  Federal 
Government  pursuant  to  FAR  part  9.4. 

I.  If  the  mentor  firm  is  suspended  or 
debarred  while  performing  under  an 
approved  mentor-protege  agreement,  the 
mentor  firm: 

(1)  May  continue  to  provide 
assistance  to  its  protege  firms  pursuant 
to  approved  mentor-protege  agreements 
entered  into  prior  to  the  imposition  of 
such  suspension  or  debarment; 

(2)  May  not  be  reimbursed  to  take 
credit  for  any  costs  of  providing 
developmental  assistance  to  its  protege 
firm,  incurred  more  than  30  days  after 
the  imposition  of  such  suspension  or 
debarment;  and 

(3)  Shall  promptly  give  notice  of  its 
suspension  or  debarment  to  its  protege 
firm  and  OSADBU. 

Vll.  Mentor^Protege  Agreements 

A.  Subsequent  to  approval  as  a 
mentor  firm,  a  signed  mentor-protege 
agreement  for  each  mentor-protege 
relationship  identified  under  V1(B)(2), 
must  be  submitted  to  USD(A)  OSADBU 
for  approval  before  developmental 
assistance  costs  may  be  reimbursed 
through  a  DoD  contract  or  credited 
against  SDB  subcontracting  goals.  To 
the  maximum  extent  possible,  such 
mentor-protege  agreements  will  be 
approveid  within  5  business  days  of 
receipt 


B.  Each  sigiuid  mentor-protege   ' 
agreement  submitted  for  approval  under 
the  Program  shall  include: 

(1)  The  name,  address  and  telephone 
number  of  the  mentor  firm  and  the 
protege  firm  and  a  point  of  contact 
within  the  mentor  firm  who  will 
administer  the  developmental 
assistance  program; 

(2)  The  SIC  code  which  represents  the 
contemplated  supplies  or  services  to  be 
provided  by  the  protege  firm  to  the 
mentor  firm  and  a  statement  that  at  the 
time  the  agreement  is  submitted  for 
approval,  the  protege  firm  does  not 
exceed  the  size  standard  for  the 
appropriate  SIC  code. 

(3)  A  developmental  program  for  the 
protege  firm  specifying  the  type  of 
assistance  identified  in  (F]  below  that 
will  be  provided.  The  developmental 
program  shall  also  include  the  following: 

(a)  Factors  to  assess  the  protege  firm's 
developmental  progress  under  the 
Program  including  milestones  for 
providing  the  identified  assistance  and: 

(b)  The  anticipated  number  and  type 
of  subcontracts  to  be  awarded  the 
protege  firm  consistent  with  the  nature 
of  mentor  firm's  business. 

(4]  A  program  participation  term  for 
the  protege  firm  which  shall  not  exceed 
five  years  and  may  be  renewed  for  four 
years. 

(5)  Procedures  for  the  mentor  firm  to 
notify  the  protege  firm  in  writing  at  least 
30  days  in  advance  of  the  mentor  firm's 
intent  to  voluntarily  withdraw  from  the 
Program. 

(6)  Procedures  for  a  protege  firm  to 
notify  the  mentor  firm  in  writing  at  least 
30  days  in  advance  of  the  protege  firm's 
intent  to  voluntarily  terminate  the 
mentor-protege  agreement. 

(7)  Procedures  for  the  mentor  firm  to 
terminate  the  mentor-protege  agreement 
for  cause  which  provide: 

(a)  The  protege  firm  shall  be  furnished 
a  written  notice  of  the  proposed 
termination,  stating  the  specific  reasons 
for  such  action,  at  least  30  days  in 
advance  of  the  effective  date  of  such 
proposed  termination. 

(b)  The  protege  firm  shall  have  30 
days  to  respond  to  such  notice  of 
proposed  termination,  and.i^y  rebut, 
any  findings  believed  to  be  erroneous 
and  offer  a  remedial  program. 

(c)  Upon  prompt  consideration  of  the 
protege  firm's  response,,  the  mentor  firm 
shall  either  withdraw  the  notice  of 
proposed  termination  and  continue  the 
protege  firm's  participation,  or  issue  the 
notice  of  termination, 

(d)  The  decision  of  the  mentor  firm 
regarding  termination  for  cause, 
conforming  with  the  requirements  of  this 


section,  shall  be  final  and  is  ni 
reviewable  by  DoD. 

(8)  Procedures  for  the  termii 
individual  elements  of  develo] 
assistance. 

(9)  Additional  terms  and  coi 
may  be  agreed  upon  by  both  [ 

C.  A  copy  of  any  terminatio 
shall  be  sent  by  the  mentor  fir 
DoD,  USD(A)  OSADBU,  and  \ 
funding  is  made  available  thr< 
DoD  contract,  also  to  the  appi 
PCO  or  ACO. 

D.  Termination  of  a  mentor- 
agreement  shall  not  impair  th( 
obligations  of  the  mentor  firm 
pursuant  to  the  contractual  ol: 
under  government  contracts  a 
subcontracts.  Termination  of 
of  the  mentor-protege  agreemi 
not  impair  the  obligations  of  t 
firm  to  perform  pursuant  to  th 
contractual  obligations  under 
contract  awarded  to  the  prole 
the  mentor  firm. 

E.  Only  developmental  assi 
provided  after  the  DoD  appro 
mentor-protege  agreement  m6 
reimbursed  through  a  DoD  co 
credited  against  SDB  subcont 
goals. 

F.  The  mentor-protege  agrei 
provide  for  the  mentor  firm  to 
any  or  all  of  the  types  of  deve 
assistance  as  follows: 

(1)  Assistance  by  mentor  fii 
personnel  in: 

(a)  General  business  manaj 
including  organizational  man 
financial  management  and  pe 
management,  marketing,  busi 
development  and  overall  busi 
planning; 

(b)  Engineering  and  technic 
such  as  production  inventory 
quality  assurance  and 

(c)  Any  other  assistance  de 
develop  the  capabilities  of  th 
firm  under  the  developmental 

(2)  Award  of  subcontracts  i 
contracts  or  other  contracts  c 
competitive  basis. 

(3)  Payment  of  progress  pa; 
the  performance  of  subcontre 
protege  firm  in  amounts  as  pi 
in  the  subcontract;  but  in  no  ( 
any  such  progress  payment  e 
of  the  costs  incurred  by  the  p 
for  the  performance  of  the  su 
Provision  of  progress  paymei 
mentor  firm  to  a  protege  firm 
other  than  the  customary  rati 
disadvantaged  businesses  sh 
implemented  in  accordance  \ 
32.504(c). 

(4)  Advance  Payments  und 
subcontracts.  Advance  paym 
be  administered  by  the  menti 
accordance  with  FAR  32.4. 
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B.  Each  signad  mentor-protege    ' 
agreement  submitted  for  approval  under 
the  Program  shall  include: 

(1)  The  name,  address  and  telephone 
number  of  the  mentor  firm  and  the 
protege  firm  and  a  point  of  contact 
within  the  mentor  Hrm  who  will 
administer  the  developmental 
assistance  program; 

(2)  The  SIC  code  which  represents  the 
contemplated  supplies  or  services  to  be 
provided  by  the  protege  firm  to  the 
mentor  firm  and  a  statement  that  at  the 
time  the  agreement  is  submitted  for 
approval,  the  protege  firm  does  not 
exceed  the  size  standard  for  the 
appropriate  SIC  code. 

(3)  A  developmental  program  for  the 
protege  firm  specifying  the  type  of 
assistance  identified  in  (F)  below  that 
will  be  provided.  The  developmental 
program  shall  also  include  the  following: 

(a)  Factors  to  assess  the  protege  firm's 
developmental  progress  under  the 
Program  including  milestones  for 
providing  the  identified  assistance  and: 

(b)  The  anticipated  number  and  type 
of  subcontracts  to  be  awarded  the 
protege  firm  consistent  with  the  nature 
of  mentor  firm's  business. 

(4]  A  program  participation  term  for 
the  protege  firm  which  shall  not  exceed 
five  years  and  may  be  renewed  for  four 
years. 

(5)  Procedures  for  the  mentor  Rrm  to 
notify  the  protege  firm  in  writing  at  least 
30  days  in  advance  of  the  mentor  firm's 
intent  to  voluntarily  withdraw  from  the 
Program. 

(6)  Procedures  for  a  protege  firm  to 
notify  the  mentor  firm  in  writing  at  least 
30  days  in  advance  of  the  protege  firm's 
intent  to  voluntarily  terminate  the 
mentor-protege  agreement. 

(7)  Procedures  for  the  mentor  firm  to 
terminate  the  mentor-protege  agreement 
for  cause  which  provide: 

(a)  The  protege  firm  shall  be  furnished 
a  written  notice  of  the  proposed 
termination,  stating  the  specific  reasons 
for  such  action,  at  least  30  days  in 
advance  of  the  effective  date  of  such 
proposed  termination. 

(b)  The  protege  firm  shall  have  30 
days  to  respond  to  such  notice  of 
proposed  termination,  and.i^y  rebut 
any  findings  believed  to  be  erroneous 
and  offer  a  remedial  program. 

(c)  Upon  prompt  consideration  of  the 
protege  firm's  response,,  the  mentor  firm 
shall  either  withdraw  the  notice  of 
proposed  termination  and  continue  the 
protege  farm's  participation,  or  issue  the 
notice  of  termination. 

(d)  The  decision  of  the  mentor  firm 
regarding  termination  for  cause, 
conforming  with  the  requirements  of  this 


section,  shall  be  final  and  is  not 
reviewable  by  DoD. 

(8]  Procedures  for  the  termination  of 
individual  elements  of  developmental 
assistance, 

(9)  Additional  terms  and  conditions  as 
may  be  agreed  upon  by  both  parties. 

C.  A  copy  of  any  termination  notices 
shall  be  sent  by  the  mentor  firm  to  the 
DoD.  USD(A)  OSADBU.  and  where 
funding  is  made  available  through  a 
DoD  contract,  also  to  the  appropriate 
PCO  or  ACO. 

D.  Termination  of  a  mentor-protege 
agreement  shall  not  impair  the 
obligations  of  the  mentor  firm  to  perform 
pursuant  to  the  contractual  obligations 
under  government  contracts  and 
subcontracts.  Termination  of  all  or  part 
of  the  mentor-protege  agreement  shall 
not  impair  the  obligations  of  the  protege 
firm  to  perform  pursuant  to  the 
contractual  obligations  under  any 
contract  awarded  to  the  protege  firm  by 
the  mentor  firm. 

E.  Only  developmental  assistance 
provided  after  the  DoD  approval  of  the 
mentor-protege  agreement  may  be 
reimbursed  through  a  DoD  contract(s)  or 
credited  against  SDB  subcontracting 
goals. 

F.  The  mentor-protege  agreement  may 
provide  for  the  mentor  firm  to  furnish 
any  or  all  of  the  types  of  developmental 
assistance  as  follows: 

(1)  Assistance  by  mentor  firm 
personnel  in: 

(a)  General  business  management 
including  organizational  management, 
financial  management  and  personnel 
management,  marketing,  business 
development  and  overall  business 
planning; 

(b)  Engineering  and  technical  matters 
such  as  production  inventory  control, 
quality  assurance  and 

(c)  Any  other  assistance  designed  to 
develop  the  capabilities  of  the  protege 
firm  under  the  developmental  program. 

(2)  Award  of  subcontracts  under  DoD 
contracts  or  other  contracts  on  a  non- 
competitive basis. 

(3)  Payment  of  progress  payments  for 
the  performance  of  subcontracts  by  a 
protege  firm  in  amounts  as  provided  for 
in  the  subcontract;  but  in  no  event  may 
any  such  progress  payment  exceed  100% 
of  the  costs  incurred  by  the  protege  firm 
for  the  performance  of  the  subcontract. 
Provision  of  progress  payments  by  a 
mentor  firm  to  a  protege  firm  at  a  rate 
other  than  the  customary  rate  for  small 
disadvantaged  businesses  shall  be 
implemented  in  accordance  with  FAR 
32.504(c). 

(4)  Advance  Payments  under  such 
subcontracts.  Advance  payments  must 
be  administered  by  the  mentor  firm  in 
accordance  with  FAR  32.4. 


(5)  Loans. 

(6)  Investmentts)  in  the  protege  firm  in 
exchange  for  an  ownership  interest  in 
the  protege  firm,  not  to  exceed  10%  of 
the  total  ownership  interest. 
Investments  may  include  but  not  be 
limited  to  cash,  stock,  contributions  in 
kind.  etc. 

(7)  Assistance  obtained  by  the  mentor 
firm  for  the  protege  firm  from  one  or 
more  of  the  following: 

(a)  Small  Business  Development 
Centers  (SBDC)  established  pursuant  to 
section  21  of  the  Small  Business  Act  (15 
U.S.C.  648). 

(b)  Entities  providing  procurement 
technical  assistance  pursuant  to  chapter 
142  of  Title  10  U.S.C.  (Procurement 
Technical  Assistance  Centers). 

(c)  Historically  Black  Colleges  and 
Universities  as  defined  34  CFR  part 
608.2. 

(d)  Minority  Institutions  of  Higher 
Education. 

G.  A  mentor  firm  may  not  require  a 
SDB  concern  to  enter  into  a  mentor- 
protege  agreement  as  a  condition  for 
being  awarded  a  contract  by  the  mentor 
firm  including  a  subcontract  under  a 
DoD  contract  awarded  to  the  mentor 
firm. 

VIII.  Reimbursement  Procedures 

A.  A  mentor  firm  may  only  be 
reimbursed  for  the  cost  of 
developmental  assistance  incurred  by 
the  mentor  firm  and  provided  to  a 
protege  firm  under  VII  (F)  (1)  and  (7), 
and  pursuant  to  an  approved  mentor- 
protege  agreement.  Reimbursement  shall 
only  be  made  through  a  separately 
priced  cost  reimbursement  contract  line 
item  added  to  a  DoD  cost 
reimbursement  contract.  No  other  means 
for  the  reimbursement  of  the  costs  of 
developmental  assistance  provided 
under  VII  (F)(1)  and  (7)  are  authorized 
under  the  Program. 

B.  Assistance  provided  in  the  form  of 
progress  payments  in  excess  of  the 
customary  progress  payment  rate  for 
SDBs,  shall  only  be  reimbursed  if 
implemented  in  accordance  with  FAR 
32.504(c). 

C.  Assistance  provided  in  the  form  of 
advance  payments  shall  only  be 
reimbursed  if  they  have  been  provided 
to  a  protege  firm  under  subcontract 
terms  and  conditions  similar  to  FAR 
52.232-12.  Reimbursement  of  any 
advance  payments  shall  be  made 
pursuant  to  the  inclusion  of  DEAR 
252.232-7008.  "Reimbursement  of 
Advance  Payments — DoD  Pilot  Mentor- 
Protege  Program  (October,  1991)"  in 
appropriate  contracts.  In  requesting 
reimbursement,  the  mentor  firm  agrees 
that  the  risk  of  any  financial  loss  due  to 
the  failure  or  inability  of  a  protege  firm 


to  repay  any  unliquidated  advance 
payments  shall  be  the  sole  responsibility 
of  the  mentor  firm. 

D.  No  other  forms  of  developmental 
assistance  are  authorized  for 
reimbursement  under  the  Program. 

E.  No  profit  may  be  associated  with 
the  reimbursement  of  developmental 
assistance  costs  under  the  Program. 

IX.  Credit  for  Unreimbursed 
Developmental  Assistance  Costs 

A.  Developmental  assistance  costs 
incurred  by  a  mentor  firm  for  providing 
such  assistance  to  a  protege  firm 
pursuant  to  an  approved  mentor  protege 
agreement,  which  would  otherwise  be 
reimbursed  under  VIII  (A),  in  the 
absence  of  available  funding  may  not  be 
reimbursed  under  any  other  DoD 
contract.  However,  except  as  provided 
in  E  below,  such  costs  shall  be 
recognized  for  credit  in  lieu  of 
subcontract  awards  for  determining  the 
performance  of  such  mentor  firm  in 
attaining  a  SDB  subcontracting  goal(s) 
established  under 

(1)  a  DoD  contract;  or 

(2)  Any  division  wide  or  company 
wide  subcontracting  plan  which  the 
mentor  firm  has  negotiated  with  DoD  or 
another  Executive  agency. 

B.  The  amount  of  credit  a  mentor  firm 
may  receive  for  any  such  unreimbursed 
developmental  assistance  costs  shall  be 
equal  to: 

(1)  Four  times  the  total  amount  of  such 
cost  attributable  to  assistance  provided 
by  SBDCs.  HBCUs,  Mis,  and  PTACs. 

(2)  Three  times  the  total  amount  of 
such  costs  attributable  to  assistance 
furnished  by  the  mentor's  employees. 

(3)  Two  times  the  total  amount  of 
other  such  costs  incurred  by  the  mentor 
in  carrying  out  the  developmental 
assistance  program. 

C.  A  mentor  firm  shall  receive  credit 
toward  the  attainment  of  a  SDB 
subcontracting  goal(s)  for  each 
subcontract  awarded  for  a  product  or  tt 
service  by  the  mentor  firm  to  a  business 
concern  that,  except  for  its  size  would 
be  a  small  business  concern  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals,  but  only  if: 

(1)  The  size  of  such  business  concern 
is  not  more  than  two  times  the 
appropriate  size  standard; 

(2)  "The  business  concern  formerly  had 
a  mentor-protege  agreement  with  such 
mentor  firm  that  was  not  terminated  for 
cause;  and 

(3)  The  credit  is  taken  not  later  than 
October  1, 1999. 

D.  Amounts  credited  toward  the  SDB 
goal(8)  for  unreimbursed  costs  under  the 
program  shall  be  separately  identified 
from  the  amounts  credited  toward  the 


3^^ 


'Federal  Register  /  Vb!.  56.  Nb:  154  /  FrWay.  August  9.  1991  /  Notices' 


Federal  Rejjist 


goal  resulting  from  the  award  of  actual 
subcontracts  to  protege  firms.  The 
combination  of  the  two  shall  equal  the 
mentor  firm's  overall  accomplishment 
toward  the  SDB  goal(s). 

E.  Adjustments  may  be  made  to  the 
amount  of  credit  claimed  under  A  and  B 
above  if  the  Director.  DoD.  USD(A)/ 
OSDBU  determines  that: 

(1)  A  mentor  firm's  performance  in  the 
attainment  of  its  SDB  subcontracting 
goals  through  actual  subcontract  awards 
declined  from  the  prior  fiscal  year 
without  justifiable  cause. 

(2)  Imposition  of  such  a  limitation  on 
credit  appears  to  be  warranted  to 
prevent  abuse  of  this  incentive  for 
mentor  firm's  participation  in  the 
Program. 

F.  The  mentor  firm  shall  be  afforded 
the  opportunity  to  explain  the  decline  in 
SDB  participation  before  imposition  of 
any  such  limitation  on  credit.  In  making 
the  final  decision  to  impose  a  limitation 
on  credit,  the  following  shall  be 
considered 

(1)  the  mentor  firm's  overall  SDB 
participation  rates  (in  terms  of 
percentages  of  subcontract  awards  and 
dollars  awarded)  as  compared  to  the 
participation  rates  existing  during  the 
two  fiscal  years  prior  to  the  firm's 
admission  to  the  Program: 

(2)  the  mentor  firm's  aggregate  prime 
contract  awards  during  the  prior  two 
fiscal  years  and  the  total  amount  of 
subcontract  awards  under  such 
contracts:  and 

(3)  such  other  information  the  mentor 
firm  may  wish  to  submit 

G.  The  decision  of  the  Director 
regarding  the  imposition  of  a  limitation 
on  credit  shall  be  final. 

R  Any  proRpective  limitation  on 
credit  imposed  by  the  Director  shall  be 
expressed  as  a  percentage  of  otherwise 
eligible  credit  and  shall  apply  beginning 
on  a  specific  date  in  the  future  and 
continue  until  a  date  certain  during  the 
current  fiscal  year. 

L  Any  retroactive  limitation  on  credit 
imposed  by  the  Director  shall  reflect  the 
actual  costs  incurred  for  developmental 
assistance  (not  exceeding  the  maximum 
amount  reimbursed.) 

).  P'or  purposes  of  calculating  any 
incentives  to  be  paid  to  a  mentor  firm 
for  exceeding  a  SDB  subcontracting  goal 
pursuant  to  252.219-7009.  incentives 
shall  only  be  paid  of  a  SDB 
subcontracting  goal  has  been  exceeded 
as  a  result  of  actual  subcontract  awards 
to  SDBs. 


K.  Unreimbursed  developmental 
assistance  costs  that  are  incurred 
pursuant  to  an  approved  mentor-protege 
agreement  shall  not  be  charged  to.  or 
otherwise  reimbursed  under  any  other 
DoD  contract,  irrespective  of  whether 
they  have  been  recognized  for  credit 
against  SDB  subcontracting  goals. 

L.  Developmental  assistance  provided 
under  an  approved  mentor-protege 
agreement  is  distinct  from,  and  shall  not 
duplicate,  any  effort  that  is  the  normal 
and  expected  product  of  the  award  and 
administration  of  the  mentor  firm's 
subcontracts.  Costs  associated  with  the 
latter  shall  be  accumulated  and  charged 
in  accordance  with  the  contractor's 
approved  accounting  practices. 

X.  Advance  Agreements  on  the 
Treatment  of  Development  Assistance 
Costs 

Pursuant  to  FAR  31.109.  approved 
mentor  firms  seeking  reimbursement 
credit,  or  a  combination  thereof,  are 
encouraged  to  enter  into  an  advance 
agreement  with  the  contracting  officer 
responsible  for  determining  final 
indirect  cost  rates  under  FAR  42.705. 
The  purpose  of  the  advance  agreement 
is  to  establish  the  accounting  treatment 
of  the  costs  of  the  development 
assistance  pursuant  to  the  mentor- 
protege  agreement  prior  to  the  incurring 
of  any  costs  by  the  mentor  firm.  While 
not  mandatory,  an  advance  agreement  is 
an  attempt  by  both  the  Government  and 
the  mentor  firm  to  avoid  possible 
subsequent  dispute  based  on  questions 
related  to  reasonableness,  allocability, 
or  allowability  of  the  costs  of 
developmental  assistance  under  the 
Program.  Absent  an  advance  agreement, 
mentor  firms  are  advised  to  establish 
the  accotinting  treatment  of  such  costs 
and  address  the  need  for  any  changes  to 
their  cost  accounting  practices  that  may 
result  from  the  implementation  of  a 
mentor-protege  agreement,  prior  to 
incurring  any  costs,  and  irrespective  of 
whether  costs  will  be  reimbursed, 
credited  or  a  combination  thereof. 

XI.  Reporting  Requirements  and 
Program  ReviewB 

A.  Mentor  firms  shall  report  on  the 
progress  made  under  active  mentor- 
protege  agreements  semi-annually, 
including  an  attachment  to  their  SF  29S 
providing: 

(1)  The  number  of  active  mentor- 
protege  agreements  in  effect  and 


(2)  The  progress  in  achieving  the 
developmental  assistance  objectives 
under  each  mentor-protege  agreement, 
including  whether  the  objectives  of  the 
Program  set  forth  in  the  DoD  policy 
statement  were  met.  any  problem  areas 
encountered  and  any  other  appropriate 
information. 

(3)  A  copy  of  the  SF  294  for  each 
contract  where  developmental 
assistance  was  credited,  with  a 
statement  in  Block  18  identifying; 

(a)  The  amount  of  dollars  credited  to 
the  SDB  subcontract  goal  as  a  result  of 
developmental  assistance  provided  to 
protege  firms  under  the  Program;  and 

(b)  An  explanation  as  to  the 
relationship  between  the  developmental 
assistance  provided  the  protege  firm{s) 
under  the  I^ogram  and  the  activities 
under  the  contract  covered  by  the  SF 
294(s). 

(c)  The  number  and  dollar  value  of 
subcontracts  awarded  to  the  protege 
firm(8). 

B.  For  companies  participating  in  the 
DoD  "Test  Program  for  Negotiation  of 
Comprehensive  Small  Business 
Subcontracting  Plans",  indicate  in  Block 
16  of  the  SF  295: 

(1)  The  total  dollars  credited  to  the 
SDB  goal  as  a  result  of  developmental 
assistance  provided  to  a  protege  firm(8) 
under  the  Program. 

(2)  The  total  dollar  amount  of 
subcontracts  awarded  to  the  protege 
firm(8). 

C.  OSAIffiU  will  conduct  an  annual 
performance  review  of  the  progress  and 
accomplishments  realized  under 
approved  mentor-protege  agreements. 

XII.  Definitions 

A.  Emerging  SDB  Concern  means  a 
small  disadvantaged  business  whose 
size  is  no  greater  than  50%  of  the 
numerical  size  standard  applicable  to 
the  industrial  code  for  the  supplies  or 
services  which  the  protege  firm  provides 
or  would  provide  to  the  mentor  firm. 

B.  Minority  Institution  ofHigiier 
Education  means  an  institution  of  higher 
education  with  a  student  body  that 
reflects  the  composition  specified  in 
312(b)  (3),  (4)  and  (5)  of  the  Higher 
Education  Act  of  196S  (20  U.S.C. 
10S8(bK3).  (4)  and  (5). 

Horao*  f .  CnmA, 

Director.  Small  and  Dtsndvnnlaged  Business 

Utilization. 

(FR  Doc.  91-16706  Filed  %-%-9\\  6:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  219, 232,  and  25 

Acquisition  Regulations;  Pilot 
Protege  Program 

AOENCV:  Department  of  Defen: 
action;  Final  rule. 

summary:  The  Defense  Acquis 
Regulations  (DAR)  Council  hai 
the  Defense  Federal  Acquisitic 
Regulation  Supplement  (DFAF 
implement  a  pilot  Mentor-Prot 
Program,  as  provided  by  the  N 
Defense  Authorization  Act  for 
Year  1991.  This  Program  authc 
incentives  for  DoD  contractors 
provide  developmental  assists 
small  disadvantaged  business 
EFFECTIVE  DATE:  October  1, 19 

FOR  FURTHER  INFORMATION  CC 

Mrs.  Alyce  Sullivan,  Defense 
Acquisition  Regulations  Syste 
(A)  DP,  Pentagon,  Washingtor 
20301-3000. 
SUPPLEMENTARY  INFORMATION 

A.  Background 

Section  831,  Public  Law  101- 
enacted  November  5, 1990  pro 
the  establishment  of  a  pilot  "^ 
Protege  Program."  This  Progra 
authorizes  incentives  for  DoD 
contractors  which  provide 
developmental  assistance  to  s 
disadvantaged  businesses  (SE 

Participation  in  the  Progran 
voluntary.  Prospective  mentoi 
must  apply  to  and  be  approve 
Department  of  Defense's  Offi( 
and  Disadvantaged  Business  1 
OUSD  (A)  SADBU.  Prospecti\ 
firms  are  selected  by  mentor  I 

DoD  implementation  of  sed 
addressed  in  a  DoD  policy  sta 
entitled;  "DoD  Policy  for  the  F 
Mentor-Protege  Program."  Thi 
statement  addresses  the  Progi 
purpose,  procedures,  duration 
requirements,  approval  proce 
Mentor-Protege  Agreements. ' 
DFARS  revisions  in  this  final 
based  on  the  DoD  policy  state 

B.  Regulatory  Flexibility  Act 

This  rule  was  published  for 
comment  on  May  2, 1991  (56 1 
The  comments  that  were  rece 
considered  in  development  oi 
rule.  A  Final  Regulatory  Flexi 
Analysis  has  been  prepared  t 
forwarded  to  the  Chief  Couns 
Advocacy  of  the  Small  Businr 
Administration.  Copies  of  the 
Regulatory  Flexibility  Analys 
available  upon  written  requei 
cite  DAR  Case  90-314  and  su 
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(2)  The  progress  in  achieving  the 
developmental  assistance  objectives 
under  each  mentor-protege  agreement, 
including  whether  the  objectives  of  the 
Program  set  forth  in  the  DoD  policy 
statement  were  met.  any  problem  areas 
encountered,  and  any  other  appropriate 
information. 

[H]  A  copy  of  the  SF  294  for  each 
contract  where  developmental 
assistance  was  credited,  with  a 
statement  in  Block  18  identifying: 

(a)  The  amount  of  dollars  credited  to 
the  SDB  subcontract  goal  as  a  result  of 
developmental  assistance  provided  to 
protege  firms  under  the  Program;  and 

(b)  An  explanation  as  to  the 
relationship  between  the  developmental 
assistance  provided  the  protege  nnn{s) 
under  the  Program  and  the  activities 
under  the  contract  covered  by  the  SF 
294(s). 

(c)  The  number  and  dollar  value  of 
subcontracts  awarded  to  the  protege 
firm(s). 

B.  For  companies  participating  in  the 
DoD  "Test  Program  for  Negotiation  of 
Comprehensive  Small  Business 
Subcontracting  Plans",  indicate  in  Block 
16  of  the  SF  295: 

(1)  The  total  dollars  credited  to  the 
SDB  goal  as  a  result  of  developmental 
assistance  provided  to  a  protege  rirm(8} 
under  the  Program. 

(2)  The  total  dollar  amount  of 
subcontracts  awarded  to  the  protege 
firm(s). 

C.  OSAIWU  will  conduct  an  annual 
performance  review  of  the  progress  and 
accomplishments  realized  under 
approved  mentor^rotege  agreements. 

Xn.  Definitions 

A.  Emerging  SDB  Concern  means  a 
small  disadvantaged  business  whose 
size  is  no  greater  than  50%  of  the 
numerical  size  standard  applicable  to 
the  industrial  code  for  the  supplies  or 
services  which  the  protege  firm  provides 
or  would  provide  to  the  mentor  firm. 

B.  Minority  Institution  of  Higher 
Education  means  an  institution  of  higher 
education  with  a  student  body  that 
reflects  the  composition  specified  in 
312(b)  (3),  (4)  and  (5)  of  the  Higher 
EducaUon  Act  of  1965  (20  U^£. 
1058(bK3),  (4|  and  (S). 

Horaoa  ).  CriMGh. 

Director.  Small  and  Disndvanlaged  Business 

Utilization. 

|FR  Doc  91-16706  Filed  S-6-91:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  219, 232,  and  252 

Acquisition  Regulations;  Pilot  Mentor- 
Protege  Program 

aoency:  Department  of  Defense  [DoD). 
action;  Final  rule. 

SUMMARY:  The  Defense  Acquisition 
Regulations  (DAR)  Council  has  revised 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to 
implement  a  pilot  Mentor-Protege 
Program,  as  provided  by  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1991.  This  Program  authorizes 
incentives  for  DoD  contractors  which 
provide  developmental  assistance  to 
small  disadvantaged  businesses  (SDBs). 
EFFECTIVE  DATE:  October  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Alyce  Sullivan,  Defense 
Acquisition  Regulations  System,  OUSD 
(A)  DP.  Pentagon,  Washington.  DC 
20301-3000. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  831,  Public  Law  101-510. 
enacted  November  5. 1990  provides  for 
the  establishment  of  a  pilot  "Mentor- 
Protege  Program."  This  Program 
authorizes  incentives  for  DoD 
contractors  which  provide 
developmental  assistance  to  small 
disadvantaged  businesses  (SDBs). 

Participation  in  the  Program  is 
voluntary.  Prospective  mentor  firms 
must  apply  to  and  be  approved  by  the 
Department  of  Defense's  Office  of  Small 
and  Disadvantaged  Business  Utilization. 
OUSD  (A)  SADBU.  Prospective  protege 
firms  are  selected  by  mentor  fu-ms. 

DoD  implementation  of  section  831  is 
addressed  in  a  DoD  policy  statement, 
entitled:  "DoD  Policy  for  the  Pilot 
Mentor-Protege  Program."  The  policy 
statement  addresses  the  Program's 
purpose,  procedures,  duration,  eligibility 
requirements,  approval  process,  and 
Mentor-Protege  Agreements.  The 
DFARS  revisions  in  this  final  rule  are 
based  on  the  DoD  policy  statement. 

B.  Regulatory  Flexibility  Act 

This  rule  was  published  for  public 
comment  on  May  2, 1991  (56  FR  20322). 
The  comments  that  were  received  were 
considered  in  development  of  the  final 
rule.  A  Final  Regulatory  Flexibility 
Analysis  has  been  prepared  and 
forwarded  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Copies  of  the 
Regulatory  Flexibility  Analysis  are 
available  upon  written  request.  Please 
cite  DAR  Case  90-314  and  submit  the 


request  to:  Defense  Acquisition 
Regulations  System,  OUSD  (A)  DP. 
ATTN:  Mrs.  Alyce  Sullivan.  Pentagon. 
Washington.  DC  20301-3000. 

C.  Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements  which  increase 
the  estimates  for  the  Standard  Form  295. 
Summary  Subcontract  Report,  which  is 
currently  approved  under  OMB 
Clearance  Number  9000-0007. 
Accordingly,  a  revised  burden  estimate 
has  been  prepared  and  forwarded  to  the 
O^ice  of  Management  and  Budget 
(OMB)  for  clearance. 

List  of  Subjects  in  48  CFR  Parts  219,  232, 
and  252 

Government  procurement 

Claudia  L  Naugle. 

Executive  Editor,  Defense  Acquisition 
Regulations  System. 

Therefore.  48  CFR  parts  219,  232.  and 
252  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  219.  232.  and  252  continues  to  read 
as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35,  and  FAR  subpart  1.3. 

PART  219— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

219.708    [Amended] 

2.  Section  219.708  is  amended  by 
adding  a  third  sentence  to  paragraph 
(c)(1)  (S-70)  to  read  as  follows: 
"Incentives  for  exceeding  SDB 
subcontracting  goals  shall  be  paid  only 
if  an  SDB  subcontracting  goal  was 
exceeded  as  a  result  of  actual 
subcontract  awards  to  SDBs.  and  not  as 
a  result  of  developmental  assistance 
credit  under  the  Pilot  Mentor-Protege 
Program  (see  subpart  219.71)." 

3.  Subpart  219.71  is  added  to  read  as 
follows: 

Subpart  219.71— Pilot  Mentor-Protege 
Program 

Sec. 

219.7100  Scope. 

219.7101  Policy. 

219.7102  General. 

219.7103  Procedures. 
219.n03-l    General. 
219.7103-2    Contracting  officer 

responsibilities. 

219.7104  Developmental  assistance  costs 
eligible  for  reimbursement  or  credit 
under  the  Program. 

219.7105  Other  forms  of  assistance. 
219.7108    Reporting. 

219.7100    Scope. 

This  subpart  implements  the  Pilot 
Mentor-Protege  Program  (the  Program), 
established  under  section  831  of  the 
National  Defense  Authorization  Act  for 


Fiscal  Year  1991.  Pubhc  Law  101-5ia  as 
amended.  The  purpose  of  the  Program  is 
to  provide  incentives  for  DoD 
contractors  to  assist  small 
disadvantaged  businesses  in  enhancing 
their  capabilities  and  to  increase 
participation  of  such  firms  in 
Government  and  commercial  contracts. 

219.7101  Policy. 

DoD  policy  for  implementation  of  the 
Program  is  contained  in  a  policy 
statement  entitled.  "DoD  Policy  for  the 
Pilot  Mentor-Protege  Program."  This 
statement  addresses  the  program 
purpose,  general  procedures,  duration, 
eligibility  requirements,  the  selection/ 
approval  process,  the  mentor-protege 
agreement  advance  agreements  on  the 
treatment  of  developmental  assistance 
costs,  and  reporting  requirements.  A 
copy  of  the  statement  may  be  obtained 
from  the  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
Office  of  the  Under  Secretary  of  Defense 
for  Acquisition.  OUSD  (A)  SADBU. 
room  2A34a  The  Pentagon,  Washington. 
DC  20301-3061.  (703)  697-1688. 

219.7102  QeneraL 

The  Program  consists  of: 

(a)  Mentor  firms,  which  are  prime 
contractors  with  at  least  one  active 
subcontracting  plan  negotiated  under 
FAR  subpart  19.7 

(b)  Protege  firms,  which  are  small 
disadvantaged  business  (SDB)  concerns, 
eligible  for  receipt  of  Federal  contracts 
and  selected  by  the  mentor  firm. 

(c)  Mentor-protege  agreements  which 
establish  a  developmental  assistance 
program  for  a  protege  firm. 

(d)  Incentives,  which  may  be  provided 
to  mentor  firms  by  the  DoD  including: 

(1)  Reimbursement  for  developmental 
assistance  costs  through  a  modification 
to  an  existing  cost  reimbursement 
contract  to  establish  a  separately  priced 
contract  line  item; 

(2)  Credit  toward  SDB  subcontracting 
goals,  established  under  a 
subcontracting  plan  negotiated  under 
FAR  subpart  19.7,  for  developmental 
assistance  costs  not  reimbursed;  or 

(3)  A  combination  of  reimbursement 
and  credit 

219.7103  Procedures. 

219.7103-1    OeneraL 

(a)  In  accordance  with  the  DoD  policy 
statement  a  prospective  mentor  firm 
shall: 

(1)  Apply  to  OUSD(A)  SADBU  when 
seeking  credit  only  or  when  funding  is 
made  available  from  a  DoD  program 
manager  to  implement  a  mentor-protege 
agreement  and 
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(2)  Subsequent  to  approval  as  a 
meator  firm,  submit  a  signed  mentor- 
protege  agreement  to  OUSD(A)  SADBU 
for  approval  before  developmental 
assistance  costs  may  be  reimbursed 
through  an  existing  DoD  contract  or 
credited  against  SDB  subcontracting 
goals. 

(b)  OUSD(A)  SADBU  shall  have 
responsibility  for: 

{\)  Approving  contractors  as  mentor 
firms: 

(2)  Approving  mentor-protege 
agreements;  and 

(3)  Forwarding  the  approved  mentor- 
protege  agreement  to  contractiog 
officerfs)  when  program  funding  is 
available  through  a  DoD  program 
manager. 

219.7103-2    Contracting  officer 

responsibilities. 

Contracting  oHicefs  shall: 

(a)  Negotiate  ao  advance  agreement 
on  the  treatment  of  developmental 
assistance  costs  for  credit, 
reimbursement,  or  both,  if  the  mentor 
firm  proposes  such  an  agreement  or 
delegate  this  authority  to  the 
administrative  contracting  officer  (See 
FAR  31.109). 

(b)  Modify  (without  consideration) 
applicable  contract(8)  to  incorporate  the 
clause  at  252.232-7008,  Reimbursement 
of  Subcontractor  Advance  Payments- 
DoD  Pilot  Mentor-Protege  Program, 
when  advance  payments  are  provided 
by  a  mentor  firm  to  a  protege  firm  under 
the  Program  and  the  mentor  firm 
requests  reimbursement  of  advance 
payments. 

(c)  Modify  (without  consideration) 
apphcable  contract(s)  to  incorporate 
other  than  customary  progress  payments 
for  small  disadvantaged  businesses  in 
accordance  with  FAR  32.504(c),  if  such 
payments  are  provided  by  a  mentor  firm 
to  a  protege  firm  and  the  mentor  firm 
requests  reimbursement. 

(d)  Modify  applicable  contract(9)  to 
establish  a  contract  line  item  for 
reimbursement  of  developmental 
assistance  costs  when — 

(1)  Funds  have  been  made  available 
for  that  purpose  by  a  DoD  program 
manager  and 

(2)  The  contractor  has  an  approved 
Mentor-Protege  Agreement. 

(e)  Advise  contractors  of  reporting 
requirements  (see  219.7106). 

219  7104    Devek>(Nnent8l  assistance  costs 
eligible  lor  relRibursement  or  credit  under 
ttie  program 

(a)  Developmental  assistance 
provided  under  an  approved  mentor- 
protege  agreement  is  distinct  from,  and 
shall  not  duplicate,  any  effort  that  is  the 
normal  and  exoected  product  of  the 


award  and  administration  of  the  mentor 
firm's  subcontracts.  Costs  associated 
with  the  latter  shall  be  accumulated  and 
charged  in  accordance  with  the 
contractor's  approved  accounting 
practices.  The  following  costs  incurred 
by  mentor  firms  are  eligible  for 
reimbursement  or  credit: 

( 1 )  Assistance  to  the  protege  firm  by 
mentor  firm  personnel  in — 

(i)  General  business  management 
including  organizational  management 

(ii)  Financial  management: 

(iii)  Personnel  management 

(iv)  Marketing: 

(v)  Business  development  and  overall 
business  planning 

(vi)  Engineering  and  technical  matters 
such  as  production,  inventory  control, 
and  quality  assurance; 

(vii)  Any  other  assistance  designed  to 
develop  the  capabilities  of  the  protege 
firm  under  the  developmental  program. 

(2)  Assistance  to  the  protege  fiiin 
provided  by — 

(i)  Small  Business  Development 
Centers  established  pursuant  to  sectioQ 
21  of  the  Small  business  Act  (15  U.S.C 
648); 

(ii)  Entities  providing  technical 
assistance  pursuant  to  chapter  142  of 
Title  10  U5.C; 

(iii)  Historically  Black  Colleges  and 
Universities  (HBCUs)  as  defined  by  34 
CFR  part  608.2:  and 

(iv)  Minority  Institutions  of  Higher 
Education  witii  a  student  body  as 
specified  in  29  U.S.C.  1058(b)  (3).  (4),  and 
(5). 

(b)  No  profit  may  be  associated  with 
the  reinsbursement  of  developmental 
assistance  costs. 

(c)  Before  incurring  any  costs  under 
the  Program,  mentor  firms  need  to 
establish  the  accounting  treatment  of 
developmental  assistance  costs  eligible 
for  reimbursement  or  credit.  Advance 
agreements  are  encouraged.  To  be 
eligible  for  reimbursement  under  the 
Program,  costs  must  be  incurred  before 
October  1. 1996. 

(d)  If  a  mentor  firm  is  suspended  or 
debarred  while  performing  under  an 
approved  mentor-protege  agreement  the 
mentor  firm  may  not  be  reimbursed  or 
credited  for  developmental  assistance 
costs  incurred  more  than  30  days  after 
the  imposition  of  the  suspension  or 
debarment 

(e)  Developmental  assistance  costs 
incurred  before  October  1. 1999  by  a 
mentor  firm  pursuant  to  an  approved 
mentor-protege  agreement,  that  are  not 
funded  either  directly  or  indirectly  under 
any  other  DoD  contract  may  be  credited 
towards  subcontracting  plan  goals  as 
follows: 

(1)  Four  times  the  total  amount  of 
developmental  assistance  costs 


provided  to  protege  firms  by  small 
business  development  centers,  HBCUs. 
Mis.  and  entities  providing  technical 
assistance  (see  paragraph  (a)(2)  of  this 
section): 

(2)  Three  times  the  total  amount  of 
developmental  assistance  costs  incurred 
by  mentor  firm  personnel  (see  paragraph 
(a)(1)  (1)  through  (vi)  of  this  section);  or 

(3)  Two  times  the  total  amount  of 
other  developmental  assistance  costs 
(see  paragraph  (a)(l)(vii)  of  this  section|. 

219.7105  Ottier  forms  of  assistance. 

(a)  Mentor  firm  subcontracts  with 
protege  firms  may  contain  provisions  for 
progress  payments  up  to  100  percent 
(see  FAR  32.504(c))  or  advance 
payn>ents  (see  232.412(S-72)).  However. 
DoD  will  reimburse  the  mentor  firm  for 
advance  payments  only  when  such 
payments  have  been  provided  under 
subcontract  terms  and  conditions 
similar  to  FAR  52.232-12.  Advance 
Payments. 

(b)  In  accordance  with  paragraph  (f) 
of  section  831  of  Public  Law  101 -5ia 
mentor  firms  may  award  subcontracts  to 
protege  firms  on  a  non-competitive  basis 
under  OoD  or  other  contracts. 

219.7106  Reporting. 

(a)  Mentor  firms  shall  report  on  the 
progress  made  under  active  mentor- 
protege  agreements  semi-annually  by 
includiog  with  their  SF  295.  Summary 
Subcontract  Report: 

(1)  An  attachment  which  identifies — 
(i)  The  number  of  active  mentor- 
protege  agreements  in  effect:  and 

(ii)  The  progress  in  achieving  the 
developmental  assistance  objectives 
under  each  mentor-protege  agreement, 
including  whether  the  objectives  of  the 
Program  set  forth  in  the  DoD  policy 
statement  were  met  and  problem  areas 
encountered,  and  any  other  appropriate 
information;  and 

(2)  A  copy  of  the  SF  294. 
Subcontracting  Report  for  Individual 
Contracts,  for  each  contract  where 
developmental  assistance  was  credited, 
with  a  statement  in  Block  18  of  the  SF 
294  identifying: 

(i)  The  amount  of  dollars  credited  to 
the  SDB  subcontract  goal  as  a  result  of 
developmental  assistance  provided  to 
protege  firms  under  the  Program: 

(ii)  Ao  explanation  as  to  the 
relationship  between  the  developmental 
assistance  provided  the  protege  firm(s) 
under  the  Pro-am  and  the  activities 
under  the  contract  covered  by  the  SF 
294(s);  and 

(iii)  The  number  and  dollar  value  of 
subcontracts  awarded  to  the  protege 
fim^s). 


(b)  Mentor  firms,  which 
participants  in  DoD's  com| 
subcontracting  plan  test  pi 
2ig.702(a)).  shall  indicate  i 
the  SF  295.  Summary  Subc 
Report: 

(1)  The  total  dollars  crec 
SDB  goal  as  a  result  of  de\ 
assistance  provided  a  prot 
under  the  Program:  and 

(2)  The  total  dollar  amoi 
subcontracts  awarded  to  tl 
firm(s). 

(c)  OUSD(A)  SADBU  wi 
annual  performance  review 
progress  and  accomplishm 
under  approved  mentor-pr 
agreements. 

PART  232— CONTRACT  F 

4.  Section  232.412  is  ame 
adding  paragraph  (S-72)  tc 
follows: 

232.412   Contract  Ctause. 

(S-72J  In  the  event  that  t 
payments  are  provided  by 
contractor  to  a  subcontrac 
to  an  approved  Mentor-Pr( 
Agreement  (see  subpart  21 
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provided  to  protege  firms  by  small 
business  development  centers,  HBCUs. 
Mis.  and  entities  providing  technical 
assistance  (see  paragraph  (a)(2)  of  this 
section): 

(2)  Three  times  the  total  amount  of 
developmental  assistance  costs  incurred 
by  mentor  firm  personnel  (see  paragraph 
(a)(1)  (i)  through  (vi)  of  this  section);  or 

(3)  Two  times  the  total  amount  of 
other  developmental  assistance  costs 
(see  paragraph  (a)(l)(vii)  of  this  section). 

219.7105  Oth*r  fonns  of  assistance. 

(a)  Mentor  firm  subcontracts  with 
protege  firms  may  contain  provisions  for 
progress  payments  up  to  100  percent 
(see  FAR  32.504(cj)  or  advance 
paynaents  (see  232.412(S-72)).  However. 
DoD  will  reimburse  the  mentor  firm  for 
advance  payments  only  when  such 
payments  have  been  provided  under 
subcontract  terms  and  conditions 
similar  to  FAR  52.232-12.  Advance 
Payments. 

(b)  In  accordance  with  paragraph  {f) 
of  section  S31  of  Public  Law  101-510. 
mentor  firms  may  award  subcontracts  to 
protege  firms  on  a  non-competitive  basis 
under  DoD  or  other  contracts. 

219.7106  Reporting. 

(a)  Mentor  firms  shall  report  on  the 
progress  made  under  active  mentor- 
protege  agreements  semi-annually  by 
including  with  their  SF  295.  Summary 
Subcontract  Report: 

(1)  An  attachment  which  identifies — 
(i)  The  number  of  active  mentor- 
protege  agreements  in  effect;  and 

(ii)  The  progress  in  achieving  the 
developmental  assistance  objectives 
under  each  mentor-protege  agreement, 
including  whether  the  objectives  of  the 
Program  set  forth  in  the  DoD  policy 
statement  were  met,  and  problem  areas 
encountered,  and  any  other  appropriate 
information;  and 

(2)  A  copy  of  the  SF  294, 
Subcontracting  Report  for  Individual 
Contracts,  for  each  contract  where 
developmental  assistance  was  credited, 
with  a  statement  in  Block  18  of  the  SF 
294  identifying: 

(i)  The  amount  of  dollars  credited  to 
the  SDB  subcontract  goal  as  a  result  of 
developmental  assistance  provided  to 
protege  firms  under  the  Program; 

(ii)  An  explanation  as  to  the 
relaticMwhip  between  the  developraentat 
assistance  provided  the  protege  firm(s) 
under  the  lYo^^m  and  the  activities 
under  the  contract  covered  by  the  SF 
294(s);  and 

(iii)  Tlie  number  and  dollar  value  of 
subcontracts  awarded  to  the  protege 
firn^s). 


(b)  Mentor  firms,  which  are  also 
participants  in  DoD's  comprehensive 
subcontracting  plan  test  program  (see 
219.702(a)),  shall  indicate  in  Block  16  of 
the  SF  295,  Summary  Subcontract 
Report: 

(1)  The  total  dollars  credited  to  the 
SDB  goal  as  a  result  of  developmental 
assistance  provided  a  protege  firm(8) 
under  the  Program;  and 

(2)  The  total  dollar  amount  of 
subcontracts  awarded  to  the  protege 
firm(8). 

(c)  OUSD(A)  SADBU  will  conduct  an 
annual  performance  review  of  the 
progress  and  accomplishments  realized 
under  approved  mentor-protege 
agreements. 

PART  232— CONTRACT  FINANCING 

4.  Section  232.412  is  amended  by 
adding  paragraph  (S-72)  to  read  as 
follows: 

232.412   Contract  Clause. 


(S-72)  In  the  event  that  advance 
payments  are  provided  by  a  prime 
contractor  to  a  subcontractor  pursuant 
to  an  approved  Mentor-Protege 
Agreement  (see  subpart  219.71)  and  the 


prime  contractor  requests 
reimbursement  of  advance  payments, 
use  the  clause  at  252.232-7008. 
Reimbursement  of  Subcontractor 
Advance  Payments — ^DoD  Pilot  Mentor- 
Protege  Program. 

PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

5.  Section  252.232-7008  is  added  to 
read  as  follows: 

252.232-7009    RelmlHirsement  of 
Sul>contractor  Advance  Payments — DoO 
Pilot  Mentor-Protege  Program. 

.  As  prescribed  in  232.412(S-72).  use  the 
following  clause: 

Reimbursement  of  Subcontractor  Advance 
Payments — DOD  Pilot  Mentor-Protege 
Program  (Oct  1991) 

(a)  The  Government  will  reimburse  the 
Contractor  for  any  advance  payments  made 
by  the  Contractor,  as  a  mentor  firm,  to  a 
small  disadvantaged  business,  as  a  protege 
firm,  pursuant  to  an  approved  mentor-protege 
agreement,  provided  that: 

(1)  The  Contractor's  subcontract  with  the 
protege  firm  includes  a  provision 
substantially  the  same  as  FAR  52.232-12. 
Advance  Payments: 


(2)  The  Contractor  has  administered  the 
advance  payments  in  accordance  with  the 
policies  of  FAR  Subpart  32.4:  and 

(3)  The  Contractor  agrees  that  any  financial 
loss  resulting  from  the  failure  or  inability  of 
the  protege  firm  to  repay  any  unliquidated 
advance  payments  is  the  sole  fmancial 
responsibility  of  the  Contractor. 

(b)  For  a  fixed  price  type  contract,  advance 
payments  made  to  a  protege  firm  shall  t>e 
paid  and  administered  as  if  they  were  100 
percent  progress  payments.  The  Contractor 
shall  include  as  a  separate  attachment  with 
each  Standard  Form  (SF)  1195.  Request  for 
Progress  Payments,  a  request  for 
reimbursement  of  advance  payments  made  to 
a  protege  firm.  The  attachment  shall  provide 
a  separate  calculation  of  lines  14a  through 
14e  of  SF  1195  for  each  protege,  reflecting  the 
status  of  advance  payments  made  to  that 
protege. 

(c)  For  cost  reimbursable  contracts, 
reimbursement  of  advance  payments  shall  be 
made  via  public  voucher.  The  Contractor 
shall  show  the  amounts  of  advance  payments 
made  to  each  protege  on  the  public  voucher, 
in  the  form  and  detail  directed  by  the 
cognizant  contracting  officer  or  contract 
auditor. 

[End  of  clause) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFRPsrt30« 
RIN  3064-AA84 

Uniform  Rules  of  Practice  and 
Procedure 

ACENCY:  Federal  Deposit  Insurance 

Corporation. 

action:  Final  rule. 

summary:  Section  916  of  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  {"FIRREA"). 
Public  Law  No.  101-73, 103  Stat.  183 
(1989),  requires  that  the  Office  of  the 
Comptroller  of  the  Currency  ("OCC"), 
Board  of  Governors  of  the  Federal 
Reserve  System  ("Board  of  Governors"), 
Federal  Deposit  Insurance  Corporation 
("FDIC"),  Office  of  Thrift  Supervision 
("OTS"),  and  the  National  Credit  Union 
Administration  ("NCUA")  (collectively, 
the  "Agencies")  develop  a  set  of  uniform 
rules  of  practice  and  procedures  for 
administrative  hearings  ("Uniform 
Rules").  Section  916  further  requires  that 
the  agencies  promulgate  provisions  for 
summary  judgment  rulings  where  there 
are  no  disputes  as  to  the  material  facts 
of  a  case. 

In  compliance  with  the  mandate  of 
section  916,  this  final  rule  makes 
uniform  those  rules  concerning  formal 
enforcement  actions  common  to  at  least 
four  of  the  listed  Agencies.  In  addition 
to  these  Uniform  Rules,  the  FDIC  and 
each  of  the  other  listed  Agencies  is 
adopting  complementary  "Local  Rules" 
to  supplement  the  Uniform  Rules  in 
order  to  address  some  or  all  of  the 
following:  Formal  enforcement  actions 
not  within  the  scope  of  the  Uniform 
Rules,  informal  actions  which  are  not 
subject  to  the  Administrative  Procedure 
Act  ("APA").  and  procedures  to 
supplement  or  facihtate  the  processing 
of  administrative  enforcement  actions 
within  the  FDIC  and  the  other  Agencies. 
This  final  rule  is  intended  to  standardize 
procedures  for  formal  administrative 
actions  and  to  facilitate  administrative 
practice  before  the  Agencies. 
EFFECTIVE  DATE:  August  9. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  L  Alper.  Counsel.  Compliance 
and  Enforcement  Section,  telephone 
202/898-3720,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW.. 
Washington.  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  916  of  FIRREA  requires  that 
the  FDIC,  OCC,  Board  of  Governors, 
OTS  and  NCUA  develop  a  set  of 


uniform  rules  and  procedures  for 
administrative  hearings.  By  including 
this  provision  in  RRREA,  Congress 
intended  that  the  listed  Agencies,  by 
promulgating  uniform  procedures,  would 
improve  and  expedite  their 
administrative  proceedings.  The 
statutory  provision  is  a  reflection  of 
"recent  recommendations  of  the 
Administrative  Conference  of  the  United 
States  and  the  House  Government 
Operations  Committee."  H.R.  Rep.  No. 
54, 101st  Cong.,  Ist  Sess.,  pt.l.  at  396. 
The  Administrative  Conference  of  the 
United  States  found  in  its  December  30. 
1987  recommendation  that  "[gjiven  the 
similar  statutory  bases  for  these 
enforcement  actions,  the  five  agencies 
jointly  should  be  able  to  develop 
substantially  similar  rules  of  procedure 
and  practice  for  formal  enforcement 
proceedings."  1  CFR  305.87-12. 

To  comply  with  the  requirements  of 
section  916,  the  FDIC  and  the  other 
Agencies  issued  for  public  notice  and 
comment  a  Joint  Notice  of  Proposed 
Rulemaking  on  June  17, 1991  (56  FR 
27790).  The  proposed  rules  contained 
one  set  of  Uniform  Rules  applicable  to 
the  Agencies  and  separate  Local  Rules 
applicable  to  each  agency. 

The  FDIC  has  received  comments  on 
the  joint  proposed  rule  and  is  now 
issuing  a  final  rule.  This  final  rule  is 
intended  to  standardize  procedures  for 
formal  administrative  actions  common 
to  at  least  four  of  the  five  Agencies  and 
to  facilitate  administrative  practice 
before  the  Agencies. 

n.  Comments  and  Discussion 

A.  Comment  Summary 

In  response  to  the  June  17, 1991,  joint 
notice  of  proposed  rulemaking,  the  FDIC 
and  the  other  Agencies  received  three 
comment  letters  on  its  June  17, 1991 
proposed  rule.  The  Agencies  have 
reviewed  jointly  the  portions  of  the 
comments  concerning  the  Uniform 
Rules.  Overall,  while  the  comments 
raised  certain  questions  and  objections, 
given  the  magnitude  of  the  regulation 
the  comments  were  focused  narrowly. 
One  comment  commended  the  Agencies 
for  meeting  the  mandate  of  section  916 
of  FIRREA  and  creating  a  set  of  uniform 
rules  of  practice  and  procedures.  The 
specific  questions  and  objections  are 
discussed  below. 

B.  Discussion  of  Comments  and  Agency 
Responses 

1.  Uniform  Rules 

(a)  One  commenter  criticized  the 
proposed  rule  for  failing  to 
accommodate  default  situations  where 
good  cause  could  be  shown  for  the 
failure  to  file  an  answer.  This  comment 


reflects  a  misunderstanding  of  the 
proposed  Uniform  Rules,  which  address 
such  situations  by  allowing  an 
administrative  law  judge  to  extend  time 
limits  for  good  cause  (§  308.13).  and  by 
requiring  that  defaults  be  entered  only 
upon  a  motion  for  default  filed  by 
Enforcement  Counsel  (S  308.19),  thereby 
permitting  respondents  an  opportunity 
to  oppose  such  a  motion.  To  alleviate 
confusion,  the  wording  of  the  final 
default  rule  has  been  modified  to  make 
this  process  more  explicit. 

(b)  Another  issue  raised  by  one  of  the 
commenters  concerns  the  apparent 
differences  in  procedures  for  formal 
investigations,  rules  of  practice  before 
the  Agencies,  and  rules  concerning  the 
Equal  Access  to  Justice  Act. 
Additionally,  this  commenter  proposed 
that  rules  should  be  drafted  governing 
informal  enforcement  mechanisms,  such 
as  memoranda  of  understanding, 
"fifteen-day  letter"  procedures  for 
initiation  of  civil  money  penalties, 
commitment  letters  and  other  informal 
procedures.  Finally,  the  commenter 
made  a  suggestion  that  the  Agencies 
consider  other  rules  to  promote 
uniformity  such  as  the  publication  of  all 
enforcement  decisions  of  the  Agencies 
in  a  loose-leaf  service  or  on-line 
computer  service. 

The  differences  in  the  various 
informal  or  non-APA  procedures  are 
based  upon  the  scope  of  section  916.  The 
purpose  behind  section  916  of  FIRREA 
was  the  improvement  and  expedition  of 
formal  administrative  proceedings  to  be 
conducted  pursuant  to  the 
Administrative  Procedure  Act.  As  was 
stated  in  the  Report  of  the  House  of 
Representatives,  this  statutory  provision 
is  a  reflection  of  "recent 
recommendations  of  the  Administrative 
Conference  of  the  United  States  and  the 
House  Government  Operations 
Committee."  H.R.  Rep.  No.  54.  lOlst 
Cong.,  1st  Sess..  pt.  1.  at  396.  The 
■  Administrative  Conference  of  the  United 
States  found  in  its  December  30, 1987 
recommendation  that  "(gjiven  the 
similar  statutory  bases  for  these 
enforcement  actions,  the  five  agencies 
jointly  should  be  able  to  develop 
substantially  similar  rules  of  procedurw 
and  practice  for  formal  enforcement 
proceedings."  (Emphasis  supplied.)  1 
CFR  305.87-12.  Thus,  the  inclusion  of 
non-APA  proceedings  would  exceed  the 
statutory  mandate  of  section  916  and 
would  present  practical  implementation 
problems  as  well. 

For  example,  the  Uniform  Rules  do 
not  contain  provisions  for  formal 
investigations.  This  is  because  they  are  . 
not  APA  proceedings.  In  addition,  the      ^ 
statutory  authority  for  formal 
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investigations  arises  in  severai 
not  just  the  Federal  Deposit  Ins 
Act,  and  the  Agencies  have  difi 
policies  concerning  the  frequen 
length,  and  procedures  for  form 
Livestigations.  This  diversity  in 
statutory  authority  is  reflected 
independent  and  separate  proc 
each  agency. 

Similarly,  the  Uniform  Rules 
contain  provisions  addressing  I 
Access  to  Justice  Act.  Again,  tb 
diversity  of  agency  structure  is 
determining  factor  here.  Both  tl 
and  the  OTS  are  bureaus  of  the 
Department  of  Treasury.  As  sui 
are  subject  to  Treasury's  Equal 
to  Justice  Act  regulatory  provis 
found  at  31  CFR  part  6. 

With  respect  to  the  publicatii 
enforcement  orders,  the  Agenci 
already  addressed  this  concern 
Pursuant  to  lection  B(u)  of  the  I 
Deposit  Insurance  Act,  12  U.S.( 
each  of  the  Agencies  has  proce 
implementing  this  statutory  dir 
and  most,  if  not  all.  enforcemei 
decisions  may  be  found  by  con 
the  Public  Reading  Rooms  or  lil 
each  Agency.  In  addition,  each 
Agencies  frequendy  issues  pre: 
releases  concerning  recent  cas( 

(c)  An  issue  was  raised  by  tv 
commenters  concerning  the  dif 
positions  taken  by  the  Agencie 
discovery  depositions.  The  con 
stated  that  use  of  discovery  de| 
would  encourage  settlements  a 
result  in  the  increased  use  of  st 
judgment  by  establishing  the  a1 
disputes  as  to  material  facts. 

The  scope  of  discovery  whicl 
be  permitted  in  the  Uniform  Ru 
considered  at  length.  It  was  de' 
that  broad  document  discoverji 
be  permitted  generally;  howevi 
recognized  that  there  is  no  con: 
right  to  prehearing  discovery,  I) 
deposition  discovery,  in  Federt 
administrative  proceedings.  Se 
National  Transportation  Safety 
662  F.2nd  668,  671  (10th  Cir.  19f 
Resources,  Inc.  v.  N.L.R.B.,  576 
380,  386  (1st  Cir.  1978);  Silverm 
Commodity  Futures  Trading  Ci 
F.2nd  28,  33  (7th  Cir.  1977).  Furl 
Administrative  Procedure  Act  i 
no  provisions  for  prehearing  dl 
and  the  discovery  provisions  o 
Federal  Rules  of  Civil  Procedui 
inapplicable  to  administrative 
proceedings.  Frillette  v.  Kimbe 
F.2nd  205  (3rd  Cir.  1974.)  cert,  c 
421  U.S.  980  (1975).  Rather,  eac 
determines  the  extent  of  discos 
which  a  party  in  an  admtnistra 
hearing  is  entitled.  McCleliand 
Andrus,  606  F.2nd  1278, 1285  (C 
1979). 
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reflects  a  misunderstanding  of  the 
proposed  Uniform  Rules,  which  address 
such  situations  by  allowing  an 
administrative  law  judge  to  extend  time 
limits  for  good  cause  (§  308.13).  and  by 
requiring  that  defaults  be  entered  only 
upon  a  motion  for  default  filed  by 
Enforcement  Counsel  (5  308.19),  thereby 
permitting  respondents  an  opportunity 
to  oppose  such  a  motion.  To  alleviate 
confusion,  the  wording  of  the  final 
default  rule  has  been  modified  to  make 
this  process  more  explicit. 

(b)  Another  issue  raised  by  one  of  the 
commenters  concerns  the  apparent 
differences  in  procedures  for  formal 
investigations,  rules  of  practice  before 
the  Agencies,  and  rules  concerning  the 
Equal  Access  to  Justice  Act. 
Additionally,  this  commenter  proposed 
that  rules  should  be  drafted  governing 
informal  enforcement  mechanisms,  such 
as  memoranda  of  understanding, 
"fifteen-day  letter"  procedures  for 
initiation  of  civil  money  penalties, 
commitment  letters  and  other  informal 
procedures.  Finally,  the  commenter 
made  a  suggestion  that  the  Agencies 
consider  other  rules  to  promote 
uniformity  such  as  the  publication  of  all 
enforcement  decisions  of  the  Agencies 
in  a  loose-leaf  service  or  on-line 
computer  service. 

The  differences  in  the  various 
informal  or  non-APA  procedures  are 
based  upon  the  scope  of  section  916.  The 
purpose  behind  section  916  of  FIRREA 
was  the  improvement  and  expedition  of 
formal  administrative  proceedings  to  be 
conducted  pursuant  to  the 
Administrative  Procedure  Act.  As  was 
stated  in  the  Report  of  the  House  of 
Representatives,  this  statutory  provision 
is  a  reflection  of  "recent 
recommendations  of  the  Administrative 
Conference  of  the  United  States  and  the 
House  Government  Operations 
Committee."  H.R.  Rep.  No.  54. 101st 
Cong.,  Ist  Sess.,  pt.  1.  at  396.  The 
•  Administrative  Conference  of  the  United 
States  found  in  its  December  30, 1987 
recommendation  that  "(gjiven  the 
similar  statutory  bases  for  these 
enforcement  actions,  the  five  agencies 
jointly  should  be  able  to  develop 
substantially  similar  rules  of  procedurw 
and  practice  for  formal  enforcement 
proceedings."  (Emphasis  supplied.)  1 
CFR  305.87-12.  Thus,  the  inclusion  of 
non-APA  proceedings  would  exceed  the 
statutory  mandate  of  section  916  and 
would  present  practical  implementation 
problems  as  well. 

For  example,  the  Uniform  Rule9  do 
not  contain  provisions  for  formal 
investigations.  This  is  because  they  are 
not  APA  proceedings.  In  addition,  the 
statutory  authority  for  formal 


investigations  arises  in  several  statutes, 
not  just  the  Federal  Deposit  Insurance 
Act,  and  the  Agencies  have  differing 
policies  conoeming  the  frequency, 
length,  and  procedures  for  formal 
investigations.  This  diversity  In 
statutory  authority  is  reflected  in  the 
independent  and  separate  procedures  of 
each  agency. 

Similarly,  the  Uniform  Rules  do  not 
contain  provisions  addressing  the  Equal 
Access  to  fustice  Act.  Again,  the 
diversity  of  agency  structure  is  a 
determining  factor  here.  Both  the  OCC 
and  the  OTS  are  bureaus  of  the  U.S. 
Department  of  Treasury.  As  such,  they 
are  subject  to  Treasury's  Equal  Access 
to  Justice  Act  regulatory  provisions 
found  at  31  CFR  part  6. 

With  respect  to  the  publication  of 
enforcement  orders,  the  Agencies  have 
already  addressed  this  concern. 
Pursuant  to  section  B(u)  of  the  Federal 
Deposit  Insurance  Act,  12  U.S.C.  1818(u). 
each  of  the  Agencies  has  procedures 
implementing  this  statutory  directive 
and  most,  if  not  all.  enforcement 
decisions  may  be  found  by  consulting 
the  Public  Reading  Rooms  or  libraries  of 
each  Agency.  In  addition,  each  of  the 
Agencies  frequendy  issues  press 
releases  concerning  recent  cases. 

(c)  An  issue  was  raised  by  two  of  the 
commenters  concerning  the  different 
positions  taken  by  the  Agencies  on 
discovery  depositions.  The  commenters 
stated  that  use  of  discovery  depositions 
would  encourage  settlements  and  would 
result  in  the  increased  use  of  summary 
judgment  by  establishing  the  absence  of 
disputes  as  to  material  facts. 

The  scope  of  discovery  which  would 
be  permitted  in  the  Uniform  Rules  was 
considered  at  length.  It  was  determined 
that  broad  document  discovery  would 
be  permitted  generally;  however,  it  was 
recognized  that  there  is  no  constitutional 
right  to  prehearing  discovery,  including 
deposition  discovery,  in  Federal 
administrative  proceedings.  See.  Sima  v. 
National  Transportation  Safety  Board, 
662  F.2nd  668, 671  (10th  Cir.  1981):  P.S.C. 
Resources.  Inc.  v.  N.L.R.B..  576  F.2nd 
380.  386  (Ist  Cir.  1978);  Silverman  v. 
Commodity  Futures  Trading  Comm.,  549 
F.2nd  28,  33  [7th  Cir.  1977).  Further,  the 
Administrative  Procedure  Act  contains 
no  provisions  for  prehearing  discovery, 
and  the  discovery  provisions  of  the 
Federal  Rules  of  Civil  Procedure  are 
inapplicable  to  administrative 
proceedings.  Fhllette  v.  Kimberlin.  506 
F.2nd  205  (3rd  Cir.  1974.)  cert,  denied. 
421  U.S.  980  (1975).  Rather,  each  agency 
determines  the  extent  of  discovery  to 
which  a  party  in  an  administrative 
hearing  is  entitled.  McClelland  v. 
Andrus,  606  F.2nd  1278, 1285  (DC  Cir. 
1979). 


The  Agencies  attempted  to  strike  a 
balance  between  the  due  process 
interests  of  respondents  in  obtaining 
pretrial  disclosure,  including  discovery 
depositions,  and  the  Agencies'  need  for 
swift  adjudication  while  preserving 
limited  resources.  This  process  included 
taking  into  account  the  various  interests 
and  concerns  of  both  the  industry  and 
public  constituencies  which  each 
Agency  serves,  as  well  as  each  Agency's 
own  institutional  interests  and  concerns. 
The  contrasting  interests  and  concerns 
are  reflected  in  the  types,  complexity 
and  quantity  of  enforcement  actions 
brought  by  each  Agency:  the  methods  of 
litigation  and  opportunity  for  settlement 
in  such  actions;  the  structure  and 
available  resources  of  each  regulator 
and  the  supervisory  procedures 
developed  internally  by  each  Agency. 
This  process  resulted  in  divergent 
provisions  on  the  use  of  discovery 
depositions. 

Thus,  the  experiences  of  the  OCC  the 
Board  of  Governors  and  the  OTS 
resulted  in  a  finding  that  discovery 
depositions  served  a  useful  purpose  by 
promoting  fact  finding  and  encouraging 
settlements.  Because  of  the  increasing 
complexity  of  enforcement  actions, 
where  there  were  typically  multiple 
counts  and  multiple  parties  ajid-wh^ 
several  types  of  enforcememactionsN^ 
were  combined  into  one.  itSvas  foumi^ 
that  discovery  depositions  could  he 
useful  in  aiding  both  respondents  and 
the  regulator  in  resolving  cases     \ 
expeditiously.  Discovery  dispositidre^for 
the  OCC.  Board  of  Governors  and  th4. 
OTS.  however,  are  limited  to  witnesseli^ 
that  have  factual,  direct  and  personal 
knowledge  of  the  matters  at  issue  and 
expert  witnesses.  The  FDIC  and  the 
NCUA  determined  that  the  interests  of 
respondents  in  further  pretrial 
disclosure  in  their  respective 
proceedings  were  mitigated  by  the 
availability  of  extensive  document 
discovery  that  complements  the 
document  intensive  nature  of  their 
proceedings. 

(d)  A  commenter  suggested  that  the 
definition  of  'decisional  employee"  in 
proposed  rule  \  308.3(3)  be  expanded  to 
preclude  from  service  in  a  decisional 
capacity  any  employee  of  the  Agencies 
who  had  served  within  the  previous 
twelve  months  on  the  enforcement  stafT 
of  any  of  the  Agencies.  The  commenter 
stated  that  this  expansion  would  protect 
against  bias  or  conflict  of  interest 

This  suggested  amendment  is  not 
adopted  because  the  final  rules 
incorporate  the  formulation  of  the 
Administrative  Procedure  Act.  The  APA 
forbids  an  employee  from  acting  in  a 
decisional  capacity  in  a  specific  case 
where  the  employee  has  acted  in  an 


investigative  or  prosecutorial  functlbn  hi 
that  same  case  or  in  a  factually  related 
case.  5  U.S.C.  554(d).  Accordingly. 
Coi^ress  already  has  drawn  the  line 
defining  conflicts  of  interest  in  this 
context,  and  the  Agencies  find  no  basis 
for  modification. 

(e)  A  recommendation  was  made  that 
S  308.1B(b)  should  be  modified  to  require 
that  an  agency  set  forth  in  a  notice  not 
only  those  facts  showing  that  an  agency 
is  entitled  to  relief  of  some  kind  but  also 
those  facts  required  for  the  particular 
relief  requested. 

With  respect  to  the  cotnment 
concerning  the  amount  of  particularity 
with  which  a  notice  should  be  pleaded, 
the  Agencies  believe  that  S  308.18(b) 
meets  those  standards  for  notice 
pleading  set  forth  in  Rule  8  of  the 
Federal  Rules  of  Civil  Procedure.  The 
Agencies  have  determined  that  this  is 
sufficient  pleading  for  administrative 
proceedings.  See  First  National 
Monetary  Corporation  v.  Weinberger, 
619  F.2d  1334. 1339  (6th  Cir.  1987);  Boise 
Cascade  Corporation  v.  Federal  Trade 
Commission.  498  F.Supp.  772.  780 
(D.DeLl980). 

(f)  One  commenter  suggested  that  the 
proposed  rules  regarding  severance  of 
proceedings  are  unduly  stringent  in  light 
of  the  severity  of  sanctions  at  stake.  The 
commenter  argued  that  any 
inconsistency  or  conflict  in  the  positions 
of  respondents  should  warrant 
severance  without  the  necessity  of 
weighing  any  countervailing  interests. 
The  commenter  further  argued  that 
concerns  regarding  administrative 
economy  are  not  entitled  to  weight  in 
light  of  the  small  number  of  cases  that 
have  been  adjudicated  by  the  Agencies 
in  the  past. 

This  suggestion  was  not  adopted.  A 
similar  weighing  test  for  severance  is 
applied  by  federal  courts  in  criminal 
cases,  see.  e.g..  Roach  v.  National 
Transportation  Safety  Board.  804  F  2d     ' 
1147, 1151  (10th  Cir.  1986).  cert,  denied. 
496  U.S.  1006  (1988).  demonstrating  that 
the  weighing  test  appropriately  may  be 
applied  in  cases  involving  substantial 
sanctions  and  penalties.  In  addition,  the 
general  interest  in  economy  and 
efficiency  in  resolving  an  administrative 
adjudication  exists  independently  of  the 
total  volume  of  adjudk»tians  at  any 
particular  time. 

(g)  Uniform  Rules  i  308.24(c)  provides 
that  privileged  documents  are  not 
discoverable.  One  commenter  objected 
to  the  right  of  Enforcement  Counsel  to 
assert  the  deliberative  process  privilege 
on  the  grounds  that,  in  some  instances, 
it  is  subject  to  abuse  by  Enforcement 
Counsel  seeking  to  prevent  disclosure  of 
relevant  and  probative  materfal.  The 


S7B78         .  Falderal  Begwter    /  Vol.  66;  No.<  164i  /  Friday,  Ai^^t<d,<  1991  /  Rules  and  Rbguiations 


commenter  suggested,  instead,  that  all 
material  for  which  the  deliberative 
process  privilege  is  claimed  should  be 
produced  pursuant  to  a  protective  order 
barring  public  disclosure,  and  that 
Uniform  Rule  308.24  should  provide  for 
in  camera  inspection  of  disputed 
privileged  material  by  the 
administrative  law  judge. 

The  Agencies  have  concluded  that 
Enforcement  Counsel  should  retain  the 
right  to  assert  the  deliberative  process 
privilege  at  the  outset.  Ample  means  to 
challenge  an  improper  assertion  of 
privilege  already  are  available  to 
respondents  without  J  308.24.  Section 
308.25(e)  provides  that  all  documents 
withheld  from  production  on  grounds  of 
privilege  must  be  reasonably  identified 
and  must  be  accompanied  by  a 
statement  of  the  basis  for  the  assertion 
t'f  privilege.  In  the  event  that  a 
respondent  believes  that  grounds  exist 
to  challenge  Enforcement  Counsel's 
assertion  of  the  deliberative  process 
privilege,  respondent  would  be  able  to 
Lfilize  the  identifying  information  and 
statement  to  challenge  the  assertion  of 
the  privilege  before  the  administrative 
law  judge.  Confronted  with  such  a 
challenge,  an  administrative  law  judge 
would  need  no  further  specific  authority 
by  rule  to  inquire  of  Enforcement 
Counsel  as  to  the  basis  of  the  assertion 
of  the  privilege,  to  conduct  an  inspection 
of  the  assertedly  privileged  material  in 
camera,  and  to  then  rule  whether  the 
privilege  can  be  maintained. 

(h)  One  commenter  suggested  that  the 
determination  to  seal  a  document 
pursuant  to  §  308.33(b}  should  be  subject 
to  review  by  an  administrative  law 
judge  under  an  abuse  of  discretion 
standard.  It  also  was  proposed  that  a 
respondent  should  be  able  to  request 
that  certain  information  such  as 
confidential  personal  information  be 
filed  under  seal. 

The  Uniform  Rules  accommodate  the 
latter  concern  of  the  commenter  by 
permitting  a  respondent  to  file  a  motion 
to  seal  a  document  containing 
confidential  personal  information. 
However,  the  statutory  language  of  12 
U.S-C.  1818(u)(6}  vests  the  Agencies  with 
exclusive  authority  to  seal  all  or  a  part 
of  a  document  if  disclosure  would  be 
contrary  to  the  public  interest.  Thus,  the 
Agencies  disagree  with  the  commenter 
that  this  determination  should  be 
subject  to  review  by  the  administrative 
law  judge. 

(i)  One  commenter  suggested  the 
deletion  of  i  306.36(c)(2),  which  provides 
that  any  document  prepared  by  a 
Federal  financial  iiutitutions  regulatory 
agency  or  by  a  state  .-egulatory  agency 
is  admi&sihle  with  or  without  a 
sponsoring  witness.  The  coRunenter 


argued  that  the  provision  violates 
normal  evidentiary  standards  and  raises 
due  process  concerns. 

The  Agencies  disagree  with  the 
commenter.  The  first  sentence  of 
§  308.36(c)(2)  cross-references 
§  308.36(a),  which  makes  agency 
prepared  documents  subject  to  the  same 
evidentiary  standards  as  those  that  are 
applicable  to  non-agency  prepared 
documents.  Moreover,  the  same  types  of 
agency  prepared  documents  tend  to  be 
introduced  into  evidence  in  every  case. 
These  documents,  such  as  examination 
reports,  rarely  give  rise  to  authentication 
issues,  and  the  Agencies  feel  that 
requiring  a  sponsoring  witness  for  such 
documents  needlessly  consumes  judicial 
resources  and  impedes  the  hearing 
process. 

(j)  One  commenter  stated  that,  under 
S  308.39(b)(2),  a  party  should  be  able  to 
raise  a  new  legal  argimient  in  the 
exceptions  filed  to  the  administrative 
law  judge's  recommended  decision  and 
that  the  Agency  Head  should  not  be 
precluded  from  considering  such  an 
argument. 

The  Agencies  agree  with  the 
commenter  that  the  Agency  Head 
should  have  the  discretion  to  determine 
whether  a  new  argument  that  is  raised 
for  the  first  time  in  the  exceptions 
should  be  considered,  even  if  the  party 
had  a  prior  opportunity  to  make  the 
argxmient.  For  example,  the  Agency 
Head  should  have  the  discretion  to 
consider  whether  a  new  argimient  has 
important  legal  and  policy  implications 
which  warrant  its  consideration. 
Accordingly,  the  language  of 
§  308.39(b)(2)  is  amended  to  read  that 
"No  exception  need  be  considered 
*  *  *."  (Emphasis  added.) 

The  Agencies  do  not  agree  with  the 
commenter  that  the  Agency  Head 
should,  in  e^ect,  be  required  to  consider 
new  arguments  raised  for  the  first  time 
in  the  exceptions.  Such  a  provision 
could  encourage  careless  or  even 
deceptive  pleading.  Generally,  a  party 
should  be  permitted  to  submit  a  new 
argument  only  if  there  was  no  previous 
opjjortunity  to  present  the  argument, 
e.g.,  a  relevant  court  decision  has  been 
issued  in  the  interim  since  the  filing  of 
the  recommended  decision. 

2.  Local  Rules 

(a)  One  commenter  objected  to  the 
FDIC's  having  informal  hearings  in  three 
types  of  proceedings — change-in-control 
applications  filed  pursuant  to  12  U.S.C 
1817(j),  section  32  notifications  filed 
pursuant  to  12  US.C.  1831i,  and  section 
19  applications  filed  pursuant  to  12 
U.S.C  1829— and  also  objected  to  the 
allocation  of  the  burden  of  proof  to  the 
applicants. 


Proceedings  such  as  these  involve 
various  types  of  applications.  (With 
respect  to  change-in-control  applications 
it  should  be  noted  that  the  commenter 
was  not  correct  in  referring  to  the 
hearing  provided  in  this  type  of  action 
as  informal.  Hearings  in  change-in- 
control  proceedings  are  formal  APA 
hearings.  See  12  U.S.C.  1817(j)(4).J 
Section  S56(d)  of  the  APA  (5  U.S.C 
556(d)).  states  "Except  as  otherwise 
provided  by  statute,  the  proponent  of  . 
the  rule  or  order  has  the  burden  of 
proof."  Courts  have  interpreted  this 
section  as  imposing  the  burden  of  proof 
in  licensing  or  applicatidns  cases  upon 
the  applicant.  See  Savage  v.  Commodity 
Futures  Trading  Commission.  548  P.2d 
192  (7th  Cir.  1977).  The  FDIC  has 
adopted  this  position  in  In  the  Matter  of 
PederD.  Sletteland,  2  P-H  FDIC  Enf. 
Dec.  &  Ord.  I  5152,  at  p.  A-1518. 
Accordingly,  the  FDIC  has  determined 
that  in  these  proceedings  the  applicant 
shall  bear  the  ultimate  burden  of 
persuasion  while  the  FDIC  has  the 
burden  of  going  forward  with  a  prima 
facie  case. 

(b)  One  commenter  filed  his  comment 
with  the  FDIC  after  the  comment  period 
had  closed.  The  comment  raised  the 
issue  of  discovery  depositions  and  the 
FDIC's  position  on  the  matter.  As  stated 
above,  the  FDIC  has  experiences  that 
differ  from  those  of  the  OCC,  the  Board 
of  Governors  and  the  OTS.  The  FDICa 
proceedings  are  document  intensive  and 
rely  heavily  upon  detailed  Reports  of 
Examination  which  are  available 
through  docimient  discovery.  The  basis 
of  an  FDIC  enforcement  action  is 
thoroughly  revealed  during  the 
examination  process  at  meetings  and  in 
correspondence  with  an  institution's 
board  of  directors.  Accordingly,  the 
FDIC  concluded  that  the  Uniform  Rules 
accord  adequate  due  process  to 
respondents  in  the  form  of  pretrial 
submissions,  document  discovery,  the 
exchange  of  proposed  trial  exhibits, 
proposed  stipulations,  and  witness  lists, 
including  a  summary  of  the  expected 
testimony  of  each  witness. 

C.  Additional  Modifications  to  the 
Uniform  Rules  and  the  Local  Rules 

In  conjunction  with  the  other 
Agencies,  the  FDIC  is  amending  the 
Uniform  Rules  to  replace  generic 
definitional  terms  with  terms 
specifically  applicable  to  the  FDIC  and 
its  operations.  Thus,  the  FDIC  is 
replacing  the  terms  "Agency  Head"  and 
"Agency"  with  "Board  of  Directors"  or 
"Board"  and  "FDIC,  respectively,  and 
is  restricting  the  "scope"  provisions  of 
S  308.01  to  those  statutes  subject  to 
FDIC  jurisdiction.  Further  conforming 
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changes  have  been  made  to  the 
definitions  of  Local  Rules,  Unif( 
Rules,  and  Office  of  Financial  L 
Adjudication  ("OFIA").  Thus,  tl 
has  moved  the  definitional  prov 
set  forth  in  §  308.100  of  the  Locj 
to  S  308.03,  the  definition  sectio 
Uniform  Rules.  The  other  Ageni 
made  similar  changes.  The  purp 
these  changes  is  to  make  the  Ui 
Rules  easier  to  understand  and 
These  changes  do  not  affect  the 
substance  of  the  Uniform  Rules 
The  FDIC  Is  making  various  c 
technical  and  conforming  chanj 
Uniform  and  Local  Rules  to  imp 
clarity  and  consistency  of  the  n 
well  as  to  make  amendments  to 
to  the  recent  decision  handed  d 
the  United  States  Court  of  Appc 
the  Fifth  Circuit.  Amberg  v.  FDl 
F.2(l  681  (5th  Cir.  1991).  Thus,  to 
consistency  of  administration,  t 
sections  which  provide  for  a  wt 
hearing  if  an  applicant  fails  to  f 
answer  or  request  a  hearing  ha^ 
amended  to  provide  the  same 
procedures  as  in  §  308.19(c)  of  t 
Uniform  Rules.  The  FDIC  believ 
these  changes  adequately  addn 
issues  raised  in  Amberg. 

IIL  Rationale  for  Expedited  Pub 

The  Board  of  Directors  is  ado 
this  regulation  effective  upon 
publication  in  the  Federal  Regis 
without  the  usual  30-day  delay  < 
effectiveness  provided  for  in  th« 
U.S.C.  553.  While  the  APA  requi 
publication  of  a  substantive  reg 
not  less  than  30  days  before  its  i 
date,  the  debyed  effective  date 
requirement  may  be  waived  for 
cause." 

Good  cause  for  the  waiver  of 
day  requirement  may  be  found  i 
delayed  effective  date  is  "impra 
unnecessary,  or  contrary  to  the 
interest"  5  U.S.C.  553(b)(B).  See 
Lincoln  Peoples'  Utility  Dist  v. 
735  F.2d  1101, 1117  (9th  Cir.  1984 
necessity  for  compliance  with  a 
statutorily  prescribed  time  limit 
contribute  to  a  finding  of  good  c 
See  Philadelphia  Citizens  in  Ac 
Schweiker.  669  F.2d  877,  881-88( 
Cir.  1982).  In  the  present  case,  tl 
implementation  of  a  delayed  eff 
date  would  impair  the  ability  of 
Agencies  tocomply  with  the  sta 
mandate  in  section  916  of  FIRRf 
would  be  impracticable  and  con 
the  public  interest. 

SecUon  916  of  FIRREA  contaii 
mandate  from  Congress  to  the  fi 
Agencies  to  (1)  establish  their  o^ 
of  administrative  law  judges  am 
develop  Uniform  Rules  and  proc 
for  administrative  hearings  "(b)( 
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Proceedings  such  as  these  involve 
various  types  of  applications.  (With 
respect  to  change-in-control  applications 
it  should  be  noted  that  the  commenter 
was  not  correct  in  referring  to  the 
hearing  provided  in  this  type  of  action 
as  informal.  Hearings  in  change-in- 
control  proceedings  are  formal  APA 
hearings.  See  12  U.S.C.  1817(j)(4).J 
Section  S5d(d)  of  the  APA  (5  U.S.C 
556(d)).  states  "Except  as  otherwise 
provided  by  statute,  the  proponent  of 
the  rule  or  order  has  the  burden  of 
proof."  Courts  have  interpreted  this 
section  as  imposing  the  burden  of  proof 
in  licensing  or  applications  cases  upon 
the  applicant.  See  Savage  v.  Commodity 
Futures  Trading  Commission.  548  P.2d 
192  (7th  Cir.  1977).  The  FDIC  has 
adopted  this  position  in  In  the  Matter  of 
PederD.  Sletteland,  2  P-H  FDIC  Enf. 
Dec.  &  Ord.  |  5152,  at  p.  A-1518. 
Accordingly,  the  FDIC  has  determined 
that  in  these  proceedings  the  applicant 
shall  bear  the  ultimate  burden  of 
persuasion  while  the  FDIC  has  the 
burden  of  going  forward  with  a  prima 
facie  case. 

(b)  One  commenter  filed  his  comment 
with  the  FDIC  after  the  comment  period 
had  closed.  The  comment  raised  the 
issue  of  discovery  depositions  and  the 
FDIC's  position  on  the  matter.  As  stated 
above,  the  FDIC  has  experiences  that 
differ  from  those  of  the  OCC,  the  Board 
of  Governors  and  the  OTS.  The  FDICs 
proceedings  are  document  intensive  and 
rely  heavily  upon  detailed  Reports  of 
Examination  which  are  available 
through  document  discovery.  The  basis 
of  an  FDIC  enforcement  action  is 
thoroughly  revealed  during  the 
examination  process  at  meetings  and  in 
correspondence  with  an  institution's 
board  of  directors.  Accordingly,  the 
FDIC  concluded  that  the  Uniform  Rules 
accord  adequate  due  process  to 
respondents  in  the  form  of  pretrial 
submissions,  document  discovery,  the 
exchange  of  proposed  trial  exhibits, 
proposed  stipulations,  and  witness  lists, 
including  a  summary  of  the  expected 
testimony  of  each  witness. 

C.  Additional  ModificaUona  to  the 
Uniform  Rules  and  the  Local  Rules 

In  conjunction  widi  the  other 
Agencies,  the  FDIC  is  amending  the 
Uniform  Rules  to  replace  generic 
definitional  terms  with  terms 
specifically  applicable  to  the  FDIC  and 
its  operations.  Thus,  the  FDIC  is 
replacing  the  terms  "Agency  Head"  and 
"Agency"  with  "Board  of  Directors"  or 
"Board"  and  "FDIC,  respectively,  and 
is  restricting  the  "scope"  provisions  of 
S  308in  to  those  statutes  subject  to 
FDIC  jurisdiction.  Further  conforming 


changes  have  been  made  to  the 
definitions  of  Local  Rules,  Uniform 
Rules,  and  Office  of  Financial  Institution 
Adjudication  ("OFIA").  Thus,  the  FDIC 
has  moved  the  definitional  provisions 
set  forth  in  §  308.100  of  the  Local  Rules 
to  S  308.03.  the  definition  section  of  the 
Uniform  Rules.  The  other  Agencies  have 
made  similar  changes.  The  purpose  of 
these  changes  is  to  make  the  Uniform 
Rules  easier  to  understand  and  use. 
These  changes  do  not  affect  the 
substance  of  the  Uniform  Rules. 

The  FDIC  is  making  various  other 
technical  and  conforming  changes  to  the 
Uniform  and  Local  Rules  to  improve  the 
clarity  and  consistency  of  the  rules,  as 
well  as  to  make  amendments  to  conform 
to  the  recent  decision  handed  down  by 
the  United  States  Court  of  Appeals  for 
the  Fifth  Circuit.  Amberg  v.  FDIC.  934 
F.2(l  681  (5th  Cir.  1991).  Thus,  to  ensure 
consistency  of  administration,  those 
sections  which  provide  for  a  waiver  of  a 
hearing  if  an  applicant  fails  to  file  an 
answer  or  request  a  hearing  have  been 
amended  to  provide  the  same 
procedures  as  in  §  308.19(c)  of  the 
Uniform  Rules.  The  FDIC  believes  that 
these  changes  adequately  address  those 
issues  raised  in  Amberg. 

UL  Radooale  for  Expedited  Publicatioa 

The  Board  of  Directors  is  adopting 
this  regulation  effective  upon 
publication  in  the  Federal  Register, 
without  the  usual  30-day  delay  of 
effectiveness  provided  for  in  the  APA.  5 
U.S.C.  553.  While  the  APA  requires 
publication  of  a  substantive  regulation 
not  less  than  30  days  before  its  effective 
date,  the  debyed  effective  date 
requirement  may  be  waived  for  "good 
cause." 

Good  cause  for  the  waiver  of  the  30- 
day  requirement  may  be  found  if  the 
delayed  effective  date  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest"  5  U,S.C.  553(b)(B).  See  Central 
Lincoln  Peoples'  Utility  DisL  v.  Johnson, 
735  F.2d  1101, 1117  (9th  Cir.  1984).  The 
necessity  for  compliance  with  a 
statutorily  prescribed  time  limit  can  also 
contribute  to  a  fmding  of  good  cause. 
See  Philadelphia  Citizens  in  Action  v. 
Schweiker.  689  F.2d  877.  881-888  (3rd 
Cir.  1982).  In  the  present  case,  the 
implementation  of  a  delayed  effective 
date  would  impair  the  ability  of  the 
Agencies  to  comply  with  the  statutory 
mandate  in  section  916  of  FTRREA  and 
would  be  impracticable  and  contrary  to 
the  public  interest. 

Section  916  of  FIRREA  contains  a  dual 
mandate  from  Congress  to  the  five 
Agencies  to  (1)  establish  their  own  pool 
of  administrative  law  judges  and  (2) 
develop  Uniform  Rules  and  procedures 
for  administrative  hearings  "(bjefore  the 


close  of  the  24-month  period  beginning 
on  the  date  of  the  enactment  of  this  Act 
(August  9, 1989)."  In  order  to  propeHy 
address  these  two  requirements,  the 
Uniform  Rules  and  the  administrative 
law  judge  pool  should  be  implemented 
in  a  coordinated  and  harmonious 
fashion.  If  the  pool  Is  established  prior 
to  the  rules,  the  administrative  law 
judges  may  be  required  to  adjudicate 
some  cases  under  prior  regulations 
before  the  Uniform  Rules  are  effective. 
The  result  would  be  confusion  for 
parties  and  a  lack  of  uniformity  in 
adjudication  directly  contrary  to  the 
purpose  of  section  916.  It  would, 
therefore,  be  impracticable  and  contrary 
to  the  public  interest  to  delay  the 
effective  date  for  implementation  of  the 
Uniform  Rules. 

IV.  Applicability  of  Revised  Rules  to 
Enforcement  Proceedings 

Part  308,  as  revised  by  this  final  rule, 
applies  to  any  proceeding  that  is 
commenced  by  the  issuance  of  a  notice 
on  or  after  August  9, 1991.  The  former 
version  of  Part  308  applies  to  any 
proceeding  commenced  prior  to  August 
9, 1991  unless,  with  the  consent  of  the 
administrative  law  judge  or  the  Board  of 
Directors,  the  parties  agree  to  have  the 
proceeding  governed  by  revised  part 
30& 

V.  Section-by-Sectioii  Summary  and 
Discussion 

Subpart  A — Uniform  Rules  of  Practice 
and  Procedure 

This  subpart  sets  forth  rules  of 
practice  and  procedure  governing  formal 
administrative  actions,  including  rules 
on  commencing  enforcement 
proceedings,  filing  and  service  of  papers, 
motions,  discovery,  depositions, 
prehearing  conferences,  public  hearings, 
hearing  subpoenas,  conflict  of  interest, 
ex  parte  communication,  rules  of 
evidence,  and  post-hearing  procedures. 

Subpart  B — General  Rules  of  Procedure 

As  stated  above,  in  amending  the 
Uniform  Rules  to  replace  generic 
definitional  terms  with  terms 
specifically  applicable  to  the  FDIC  and 
its  operations,  the  FDIC  has  deleted 
S  308.100  which  contained  definitions 
and  moved  the  definitions  to  8  308.03  of 
the  Unlfonn  Rules. 

Section  308.101.  "Scope  of  Local 
Rules,"  makes  clear  that  the  rules 
contained  in  subpart  A.  "Uniform 
Rules",  and  subpart  B,  "General  Rules  of 
Procedure",  of  part  306  do  not  apply  to 
subparts  D  through  P  of  part  308  unless 
specifically  provided.  Subpart  C,  "Rules 
of  Practice  Before  the  FDIC  and 
Standards  of  Conduct"  shall  apply  to 


any  proceeding  initiated  by.  the  FDIC 
under  part  308. 

Section  308.102,  "Authority  of  Board 
of  Directors  and  Executive  Secretary", 
makes  explicit  that  the  Board  may 
perform,  direct  the  performance  of,  or 
waive  the  performance  of  any  act  which 
could  be  done  or  ordered  by  the 
Executive  Secretary.  This  is  in  addition 
to  the  power  to  do  such  with  regard  to 
any  act  that  could  be  performed  by  the 
administrative  law  judge.  The  rule 
provides  that  the  Executive  Secretary 
shall  have  the  ability  to  act  in  place  of 
the  administrative  law  judge  but  may 
not  hear  a  case  on  the  merits  or  make  a 
recommended  decision. 

Section  308.103.  "Appointment  of 
administrative  law  judge",  contains  the' 
procedures  by  which  the  appointment  of 
an  administrative  law  judge  will  be 
accomplished.  It  provides  that  all 
hearings  within  the  scope  of  part  308 
shall  be  held  before  an  administrative 
law  judge  of  OFIA  unless  the  Board 
directs  otherwise,  or  unless  the  Local 
Rules  specifically  provide  to  the 
contrary.  The  Executive  Secretary  shall 
immediately  upon  the  issuance  of  a 
Notice,  refer  a  proceeding  to  OFIA  for 
the  appointment  of  the  administrative 
law  judge.  OFIA  shall  then  advise  the 
parties  when  a  judge  has  been 
appointed.  This  differs  from  current 
practice  insofar  as  an  administrative 
law  judge  is  not  now  appointed  until 
after  a  respondent  requests  a  hearing  or 
files  an  answer.  It  also  refiects  the 
establishment  of  OFIA  as  the  appointing 
body  ratiier  than  the  Executive 
Secretary. 

Sections  308.104  and  308.105  address 
housekeeping  matters  concerning 
maintenance  of  the  record  and  the  filing 
of  papers.  Section  308.104,  "Filing  with 
the  Board  of  Directors",  makes  clear 
that  any  papers  required  to  be  filed  with 
the  Board  should  be  filed  with  the 
Executive  Secretary  at  the  stated 
address.  Such  filings  include  the  record 
in  the  case  which  is  to  be  filed  with  the 
Executive  Secretary  following  the 
issuance  of  a  recommended  decision: 
the  recommended  decision  filed  by  the 
administrative  law  judge  after  a  motion 
for  summary  disposition;  referrals  by  the 
administrative  law  judge  to  the  Board 
for  interlocutory  review;  motions  filed 
by  the  parties  after  the  record  has  been 
certified  to  the  Board:  exceptions  and 
requests  for  oral  argument:  and  any 
other  papers  required  to  be  filed  with 
the  Board  under  part  308.  This  reflects 
the  approach  stated  in  S  308.105.  that  the 
Executive  Secretary  will  be  the  official 
custodian  of  the  record  in  a  case,  except 
when  the  administrative  law  Judge  has 
jurisdiction  over  the  case. 
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Section  308.105,  "Custodian  of  the 
record",  makes  clear  that  the  Executive 
Secretary  is  the  official  custodian  of  the 
record  at  all  times  during  which  the 
administrative  law  judge  does  not  have 
jurisdiction  in  the  case. 

Section  308.106,  "Written  testimony  in 
lieu  of  oral  hearing",  preserves  current 
practice  at  the  FDIC,  which  authorizes 
hearings  in  which  most,  or  all,  of  the 
direct  testimony  is  presented  in  written 
form.  Absent  objection  by  a  party,  the 
administrative  law  judge  may  order  that 
the  parties  present  their  cases  in  chief 
and  rebuttal  in  the  form  of  exhibits  and 
written  statements  sworn  to  by  the 
witness  offering  the  evidence.  Any  such 
order  shall  also  allow  any  party  to  call 
adverse  witnesses  or  parties  to  testify 
orally,  and  shall  provide  for  a  right  to 
cross  examination.  Written  testimony  on 
direct,  exhibits,  and  rebuttal  are  to  be 
'Simultaneously  submitted  by  the  parties. 
The  failure  of  any  party  to  submit 
written  testimony  pursuant  to  such  an 
order  is  deemed  to  be  a  waiver  of  that 
party's  right  to  present  evidence,  except 
the  testimony  of  a  previously  identified 
hostile  witness  or  adverse  party.  A 
party's  failure  to  present  rebuttal 
evidence  in  written  form,  if  not  so 
specifically  ordered,  is  not  waived  by 
that  party's  failiu^  to  file  written 
testimony.  Late  filings  may  be  allowed 
and  accepted  only  for  good  cause 
shown. 

Section  308.107,  "Document 
discovery",  provides  that  unless 
expressly  provided  in  specific  subparts, 
discovery  may  be  had  only  through  the 
production  of  documents,  and  no  other 
form  of  discovery  shall  be  allowed. 
Questioning  of  persons  providing 
documents  pursuant  to  a  subpoena  shall 
be  Umited  to  the  identification  of  such 
documents  and  a  reasonable 
examination  as  to  whether  such  person 
conducted  an  adequate  search  for  and 
produced  all  subpoenaed  docimients. 
This  is  the  ciurent  practice  of  the  FDIC. 

Subpart  C— Rules  of  Practice  Before  the 
FDIC  and  Standards  of  Conduct 

Section  306.108,  "Sanctions,"  is 
included  in  revised  subpart  C  to  make 
clear  that  administrative  law  judges  and 
the  Board  of  Directors  have  authority  to 
effectively  deal  with  the  significant 
problem  of  parties  and  their  counsel 
failing  to  comply  with  the  requirements 
of  part  308  and/or  with  orders.  Under 
§  308.108(a),  sanctions  may  be  imposed 
when  any  counsel  or  party  has  acted  in 
a  manner  contrary  to  any  applicable 
statute,  regulation,  or  order,  and  the 
party's  or  counsel's  conduct  is 
contemptuous  or  has  materially  injured 


or  prejudiced  some  other  party. 

Sanctions  imposed  in  accordance  with 
§  308.108(b}  may  include  one  or  more  of 
the  following:  (1)  Issuing  an  order 
against  the  party;  (2]  striking  any 
testimony,  rejecting  any  documentary 
evidence  offered,  or  striking  papers  filed 
by  the  party;  (3)  precluding  the  party 
from  contesting  specific  issues;  (4) 
precluding  the  party  from  challenging 
certain  evidence  offered  by  another 
party;  (5)  refusing  a  late  filing  or 
conditioning  acceptance  of  a  late  filing 
on  any  terms  that  are  just;  and  (6) 
assessing  reasonable  expenses, 
including  attorney's  fees,  incurred  by  the 
other  party  as  a  result  of  the  offending^ 
party's  improper  action  or  inaction. 

Under  9  308.108(c),  dismissal  of  an 
action  as  a  sanction  for  the  failure  to 
hold  a  hearing  within  the  time  period 
specified  in  part  306  or  based  upon  the 
failure  of  an  administrative  law  judge  to 
render  a  recommended  decision  within 
the  time  period  specified  in  part  308  may 
only  be  granted  if  the  delay  is  solely  the 
result  of  the  conduct  of  the  FDIC 
enforcement  counsel  that  conduct  is 
unexcused.  the  moving  respondent  took 
all  reasonable  steps  to  oppose  and 
prevent  the  delay,  the  respondent  has 
been  materially  prejudiced  or  injured, 
and  no  lesser  or  different  sanction  is 
adequate. 

Paragraph  (d)  of  S  308.108  sets  out  the 
general  procedure  for  the  imposition  of 
sanctions.  The  administrative  law  judge 
may  impose  sanctions  on  his  or  her  own 
motion  or  at  the  request  of  any  party. 
Prior  to  their  imposition,  all  sanctions, 
except  the  refusal  to  accept  late  papers, 
require  notice  to  the  parties  and 
opportunity  for  counsel  or  the  party 
against  whom  sanctions  would  be 
imposed  to  be  heard.  The  form  that  the 
opportunity  to  be  heard  shall  take  is 
largely  left  to  the  discretion  of  the 
administrative  law  judge.  For  example, 
the  opportunity  to  be  heard  may  be 
limited  to  an  oral  response  immediately 
after  the  violative  action  or  inaction  is 
noted  by  the  administrative  law  judge. 
Requests  for,  and  the  imposition  of, 
sanctions  are  to  be  treated  for 
interlocutory  review  purposes  in  the 
same  manner  at  any  other  ruling  by  the 
administrative  law  judge,  i.e.,  in 
accordance  with  §  306.28  of  the  Uniform 
Rules. 

Section  306.109,  "Suspension  and 
disbarment,"  authorizes  summary 
suspension  from  practice  in  a  particular 
FDIC  matter  based  upon  contemptuous 
conduct  in  that  matter.  Section  308.109 
of  the  proposed  regulations  provides  for 
mandatory  and  automatic  suspension 


and  disbarment  of  attorneys  under 
certain  circumstances  and  gives  the 
Board  of  Directors  discretion  to  suspend 
and  disbar  under  other  circumstances. 

Under  §  308.109(a),  the  Board  of 
Directors  has  the  power  to  suspend  or 
revoke  an  attorney's  privilege  of 
practicing  before  the  FDIC  based  not 
only  on  a  finding  by  the  Board  of 
Directors  that  the  attorney  engaged  in 
contemptuous  conduct  before  the 
agency,  but  also  upon  a  finding  that  the 
attorney  does  not  possess  the  requisite 
qualifications  to  represent  others,  is 
seriously  lacking  in  integrity  or  has 
engaged  in  material  unethical  or 
improper  professional  conduct,  or  has 
engaged  in  or  aided  another  in  engaging 
in  a  material  and  knowing  violation  of 
the  Federal  Deposit  Insurance  Act 
("FDIA").  The  Board  may  suspend  or 
revoke  the  privilege  to  practice  before 
the  FDIC  on  these  grounds  only  after 
notice  of  and  opportunity  for  a  hearing. 

Once  suspended  or  disbarred  from 
practice  before  the  FDIC  by  the  Board 
pursuant  to  S  308.109(a),  a  counsel  may 
not  make  an  application  for 
reinstatement  for  at  least  one  year,  and 
thereafter,  may  make  a  new  request  for 
reinstatement  no  sooner  than  one  year 
after  the  counsel's  most  recent 
reinstatement  application.  A  counsel 
may  be  reinstated  by  the  Board  for  good 
cause  shown. 

Under  {  308.109(b)  a  party's  counsel  is 
automatically  suspended  or  disbarred  if 
he  or  she  is  suspended  or  disbarred  by 
any  court  of  the  United  States  or  by  the 
OCC,  the  Board  of  Governors,  the  OTS. 
the  Securities  and  Exchange 
Commission,  or  the  Commodity  Futures 
Trading  Commission.  A  person  who  has 
within  the  past  ten  years  been  convicted 
of  a  felony,  or  of  a  misdemeanor 
involving  moral  turpitude,  is  also 
automatically  suspended  from  practicing 
before  the  FDIC. 

Reinstatement  after  a  suspension  or 
disbarment  under  §  308.109(b)  may  be 
made  by  the  Executive  Secretary  if  all 
grounds  for  suspension  are  subsequently 
removed  by  a  reversal  of  the  conviction 
or  termination  of  the  underlying 
suspension  or  disbarment.  An 
application  for  reinstatement  under 
§  308.109(b)  on  any  other  grounds  may 
be  filed  at  any  time  not  less  than  one 
year  after  the  applicant's  most  recent 
application.  Until  the  Board  has 
reinstated  the  applicant  for  good  cause 
shown,  the  suspension  shall  continue. 

An  applicant  for  reinstatement  under 
either  the  discretionary  or  mandatory 
suspension  and  disbarment  provisions 
may,  in  the  Board's  sole  discretion,  be 
afforded  a  hearing.  Hearings  conducted 
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proxnded  that  the  Board  of  Dii 
may  limit  any  such  hearings  t 
submissions. 
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and  disbarment  of  attorneys  under 
certain  circumstances  and  gives  the 
Board  of  Directors  discretion  to  suspend 
and  disbar  under  other  circumstances. 

Under  §  308.109(a).  the  Board  of 
Directors  has  the  power  to  suspend  or 
revoke  an  attorney's  privilege  of 
practicing  before  the  FDIC  based  not 
only  on  a  finding  by  the  Board  of 
Directors  that  the  attorney  engaged  in 
contemptuous  conduct  before  the 
agency,  but  also  upon  a  finding  that  the 
attorney  does  not  possess  the  requisite 
qualifications  to  represent  others,  is 
seriously  lacking  in  integrity  or  has 
engaged  in  material  unethical  or 
improper  professional  conduct,  or  has 
engaged  in  or  aided  another  in  engaging 
in  a  material  and  knowing  violation  of 
the  Federal  Deposit  Insurance  Act 
("FDIA").  The  Board  may  suspend  or 
revoke  the  privilege  to  practice  before 
the  FDIC  on  these  grounds  only  after 
notice  of  and  opportunity  for  a  hearing. 

Once  suspended  or  disbarred  from 
practice  before  the  FDIC  by  the  Board 
pursuant  to  §  308.109(a),  a  counsel  may 
not  make  an  application  for 
reinstatement  for  at  least  one  year,  and 
thereafter,  may  make  a  new  request  for 
reinstatement  no  sooner  than  one  year 
after  the  counsel's  most  recent 
reinstatement  application.  A  counsel 
may  be  reinstated  by  the  Board  for  good 
cause  shown. 

Under  S  308.109(b)  a  party's  counsel  is 
automatically  suspended  or  disbarred  if 
he  or  she  is  suspended  or  disbarred  by 
any  court  of  the  United  States  or  by  the 
OCC,  the  Board  of  Governors,  the  OTS, 
the  Securities  and  Exchange 
Commission,  or  the  Commodity  Futures 
Trading  Commission.  A  person  who  has 
within  the  past  ten  years  been  convicted 
of  a  felony,  or  of  a  misdemeanor 
involving  moral  turpitude,  is  also 
automatically  suspended  from  practicing 
before  the  FDIC 

Reinstatement  after  a  suspension  or 
disbarment  under  §  308.109(b)  may  be 
made  by  the  Executive  Secretary  if  all 
grounds  for  suspension  are  subsequently 
removed  by  a  reversal  of  the  conviction 
or  termination  of  the  underlying 
suspension  or  disbarment.  An 
application  for  reinstatement  under 
§  306.109(b)  on  any  other  grounds  may 
be  filed  at  any  time  not  less  than  one 
year  after  the  applicant's  most  recent 
application.  Until  the  Board  has 
reinstated  the  appHcant  for  good  cause 
shown,  the  suspension  shall  continue. 

An  applicant  for  reinstatement  uiuler 
either  the  discretionary  or  mandatory 
suspension  and  disbarment  provisions 
may,  in  the  Board's  sole  discretion,  be 
afforded  a  hearing.  Hearings  conducted 


pursuant  to  this  section  shall  be  handled 
in  the  same  manner  as  other  hearings 
under  this  subpart  C.  except  that  in 
proceedings  to  terminate  an  existing 
FDIC  suspension  or  disbarment  order, 
the  person  seeking  the  termination  shall 
bear  the  burden  of  going  forward  with 
the  application  and  with  proof,  and 
provided  that  the  Board  of  Directors 
may  limit  any  such  hearings  to  written 
submissions. 

Finally.  9  308.10g(d]  of  the  proposed 
regulations  provides  that  any  counsel 
found  in  contempt  by  the  administrative 
law  judge  may  be  summarily  suspended 
from  participation  in  that  proceeding. 

Preamble  to  Subparts  D-P 

Subparts  D-P  contain  rules  and 
procedures  that  govern  specific  types  of 
formal  and  informal  proceedings 
conducted  by  the  FDIC.  Generally, 
revisions  made  to  these  subparts  are 
either  clarifying  in  nature,  were  made  to 
bring  the  rules  into  compliance  with  the 
statutory  provisions  of  FIRREA  or  the 
Compr^ensive  Thrift  and  Bank  Fraud 
Prosecution  and  Taxpayer  Recovery  Act 
of  1990  ("Crime  Bill").  Public  Law  101- 
647. 104  Stat.  4789  (1990),  or  were  made 
to  conform  fte  subparts  to,  or  avoid 
overlaps  with,  the  Uniform  Rules. 

Subpart  D — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Disapproval  of  Acquisition  of  Control 

Subpart  0  governs  proceedings  in 
connection  with  the  disapproval  of  a 
proposed  aoquisition  of  control  of  an 
insured  nonmember  bank.  Various 
changes  to  subpart  D  were  made  to 
make  this  subpart  consistent  with  the 
Uniform  Rules.  A  new  section.  {  308.114. 
was  added  to  this  subpart  on  procedures 
relating  to  disapproval  of  acquisiti(Mi  of 
control  That  section  provides  that  the 
person  proposing  to  acquire  control  of 
an  insured  depository  institution  shall 
bear  the  ultimate  burden  of  persuasion 
and  that  the  FDIC  has  the  burden  of 
going  forward  with  a  prima  facie  case. 
This  accords  with  section  556(d)  of  the 
APA  (5  U.S.C.  556(d)).  which  states 
"Except  as  otherwise  provided  by 
statute,  the  proponent  of  the  rule  or 
order  has  the  burden  of  proof."  Courts 
have  interpreted  this  section  as 
imposing  Ae  burden  of  proof  in 
licensing  or  applications  cases  upon  the 
applicant.  See  Savage^v.  Commodities 
Futwes  Trading  Commission.  548  F.2d 
192  {7th  Cir.  1977).  The  FDIC  has 
adopted  this  position  in  In  the  Matter  of 
Peder  D.  Sletteland.  2  P-H  FDIC  Enf. 
Dec.  &  Ord.^  5152.  at  p.  A-1518. 


Subpart  E — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Assessments  of  Civil  Penalties  for 
Willful  Violations  of  the  Change  in 
Bank  Control  Act 

Subpart  E  govenu  proceedings 
relating  to  assessments  of  civil  penalties 
for  willful  \Tola tions  of  the  Change  in 
Bank  Control  Act.  This  subpart  has  been 
revised  in  order  to  comply  with  the 
changes  to  these  provisions  made  by 
FIRREA  and  to  make  this  subpart 
consistent  with  the  Uniform  Rules. 

Subpart  F— Rules  and  Procedures 
Applicable  to  Proceedings  for 
Involuntary  Termination  of  Insured 
Status 

Subpart  F  governs  proceedings  for  the 
involuntary  termination  of  insured 
status.  This  type  of  action  is  to  be 
conducted  according  to  the  Uniform 
Rules.  Similar  to  the  preceding  subparts, 
this  subpart  has  been  changed  to  make 
the  provisions  conform  with  the  changes 
to  the  FDIA  made  by  FIRREA  This 
includes  changing  the  time  frames  to 
correspond  with  those  of  FIRREA 
substituting  the  term,  "insured 
depository  institution."  for  that  of 
"insured  bank"  and  describing  the 
notification  to  primary  regulator  and  the 
notice  of  intent  to  terminate  insured 
status. 

Subpart  G — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Cease-and-Desist  Orders 

Subpart  G  governs  proceedings 
relating  to  ccase-andnjesist  orders.  The 
changes  in  subpart  G  were  made  for 
purposes  of  clarity  and  to  make  changes 
to  the  provisions  as  mandated  by  the 
amendments  to  the  FDIA  made  by 
HRREA 

Subpart  H — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Assessment  and  Collection  of  Civil 
Penalties  for  the  Violation  of  Cease- 
and-Desist  Orders  and  of  Certain 
Federal  Statutes 

Subpart  H  governs  proceedings 
relating  to  assessment  and  collections  of 
civil  money  penalties  for  the  violation  of 
cease-and-desist  orders  and  of  certain 
Federal  statutes.  Several  sections  of  old 
subpart  H  have  been  deleted  as  being 
redundant  vdth  provisions  of  the 
Uniform  Rules,  and  other  provisions, 
includmg  those  concerning  call  report 
penalties,  have  been  added  to  reflect  the 
changes  made  by  FIRREA. 


Subpart  I — Rules  and  Procedures  for 
Imposition  of  Sanctions  Upon  Municipal 
Securities  Dealers  or  Persons 
Associated  With  Them  and  Clearing 
Agencies  or  Transfer  Agents 

Subpart  I  governs  procedures  for  the 
imposition  of  sanctions  upon  municipal 
securities  dealers  or  persons  associated 
with  them  and  clearing  agencies  or 
transfer  agents.  There  have  been  minor 
modifications  made  in  this  subpart  in 
order  to  make  the  provisions  herein 
coasistent  uritfa  the  Uniform  Rules. 

Subpart/ — Rules  and  Procedures 
Relating  to  Exemption  Proceedings 
Under  Section  12(h)  of  the  Securities 
Exchange  Act  of  1934 

Subpart  J  governs  exemption 
proceedings  under  section  12(h)  of  the 
Securities  Exchange  Act  Like  subpart  L 
there  have  been  minor  structural 
changes  in  order  to  make  these 
provisions  consistent  with  the  Uniform 
Rules. 

Subpart  K — Procedures  Applicable  to 
Investigations  Pursuant  to  Section  10(c) 
of  the  FDIA 

Subpart  K  governs  procedures 
applicable  to  investigations  pursuant  to 
section  10(c)  of  the  FDIA.  Tht  provisions 
are  designed  to  spell  out  the  scope  of  the 
FDIC's  authority  under  section  10(c)  of 
the  FDIA  to  conduct  investigations  of 
both  open  and  failed  insured  banks. 
institutions  making  applications  to 
become  insured  banks,  and  any  other 
types  of  investigations.  The  provisions 
make  specific  certain  of  the  procedures 
to  be  used  during  such  investigations. 

Section  308.144.  "Scope."  indicates 
that  the  FDIC's  investigatory  power 
under  section  10(c)  of  the  FDIA  extendi* 
to  both  open  and  failed  insured  banks. 

Section  308.145.  "Conduct  of 
investigation,"  has  been  modified  to 
state  that  persons  authorized  to  issue 
orders  of  investigation  are  set  forth  in 
part  303.  The  order  of  investigation 
indicates  the  purpose  of  the 
investigation  and  that  the  persons  who 
authorized  the  investigation  terminate  it 
upon  completion. 

Section  306.146.  "Powers  of  person 
conducting  investigation."  spells  out  the 
Board's  authority  to  summarily  suspend 
for  contemptuous  conduct  any  counsel 
representing  a  witness  during  the 
investigation.  This  section  also  has 
made  explicit  that  the  person  conducting 
the  investigation  may  obtain  assistance 
from  others  both  within  and  outside  the 
FDIC 

Section  30ai48.  "Rights  of  witnesses." 
spells  out  that  a  witness  is  to  be 
furnished  with  a  copy  of  the  order  of 
investigation  if  the  witness  so  requests. 
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Subpart  L — Procedures  and  Standards 
Applicable  to  a  Notice  of  Charge  in 
Senior  Executive  Officer  or  Director 
Pursuant  to  Section  32  of  the  FDIA 

Subpart  L  governs  proceedings  for  the 
disapproval  of  candidates  for  senior 
executive  officer  and  director. 

Modifications  in  this  subpart  include 
re-designating  the  appeal  procedures  in 
§§  308.153  and  308.154  and  labeling 
them  "request  for  review,"  as  well  as 
making  these  provisions  consistent  with 
the  Uniform  Rules.  Under  $  308.155.  an 
applicant  is  given  an  opportunity  for  an 
oral  hearing.  The  hearing  is  conceived 
as  an  informal  proceeding  where  a 
presiding  officer  determines  whether  to 
allow  the  presentation  of  witnesses.  No 
discovery  is  permitted;  however,  an 
applicant  may  introduce  relevant  and 
material  documents  on  the  record.  Like 
the  provisions  on  change-in-control 
proceedings  in  subpart  D,  the  ultimate 
burden  of  persuasion  in  §  308.155(b)  is 
imposed  upon  the  candidate  for  director 
or  senior  executive  officer  for  the  same 
rationale,  and  the  FDIC  has  the  burden 
of  going  forward  with  its  prima  facie 
case. 

Subpart  M^Procedures  and  Standards 
Applicable  to  an  Application  Pursuant 
to  Section  19  of  the  FDIA 

Subpart  M  governs  proceedings  for 
applications  under  section  19  of  the 
FDIA.  This  subpart  has  been  revised  in 
order  to  comply  with  the  changes  to 
section  19  made  by  FIRREA  and  the 
Comprehensive  Thrift  and  Bank  Fraud 
Prosecution  and  Taxpayer  Recovery  Act 
of  1990,  and  to  make  this  subpart 
consistent  with  the  Uniform  Rules. 
Section  308.158(b)  of  subpart  M  permits 
the  filing  of  a  section  19  application  at 
any  time  more  than  one  year  after  the 
issuance  of  a  decision  denying  an 
application  filed  pursuant  to  section  19. 
Under  §  308.160.  an  applicant  is  given  an 
opportunity  for  an  oral  hearing.  The 
hearing  is  conceived  as  an  informal 
proceeding  where  a  presiding  o^cer 
determines  whether  to  allow  the 
presentation  of  witness.  No  discovery  is 
permitted;  however,  an  applicant  may 
introduce  relevant  and  material 
documents  on  the  record.  Like  the 
provisions  for  the  change-in-control 
proceedings  and  the  procedures  for 
section  32  of  the  FDIA,  the  burden  of 
proof  in  §  308.160(b)  has  been  shifted  to 
the  applicant,  and  the  FDIC  has  the 
burden  of  going  forward  with  its  prima 
facie  case. 


Subpart  N — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Suspension,  Removal,  and  Prohibition 
Where  a  Felony  Is  Charged 

Subpart  N  governs  proceedings  for 
suspension,  removal,  and  prohibition 
pursuant  to  section  8(g)  of  the  FDIA 
where  a  felony  is  charged.  The  changes 
in  subpart  N  were  made  for  purposes  of 
clarity  and  to  make  changes  to  the 
provisions  as  mandated  by  the 
amendments  to  the  FDIA  made  by 
FIRREA.  Consistent  with  bther 
proceedings  in  which  a  presiding  officer 
makes  recommended  decisions  to  the 
Board  of  Directors,  there  is  no  discovery 
in  proceedings  conducted  under  this 
subpart. 

Subpart  O — Liability  of  Commonly- 
Controlled  Depository  Institutions 

Subpart  O  is  a  new  subpart  of  part  308 
and  governs  proceedings  pertaining  to 
section  5(e)  of  the  FDIA.  The  procedures 
set  forth  herein  reflect  those  that  have 
been  used  by  the  FDIC  under  current 
part  308  since  the  passage  of  section  5(e) 
of  the  FDIA. 

Section  308.165.  "Scope",  states  that, 
in  addition  to  the  procedures  set  forth  in 
this  subpart,  the  procedures  in  subpart  B 
shall  apply  to  proceedings  in  connection 
with  the  assessment  of  cross  guaranty 
liability  against  commonly-controlled 
institutions.  Section  308.166.  "Grounds 
for  assessment  of  liability",  restates  the 
statutory  requirements  for  the 
assessment  of  liability. 

Section  308.167,  "Notice  of  assessment 
of  liability",  sets  forth  the  matters  that 
must  be  contained  in  the  Notice  of 
Assessment  of  Liability,  including  the 
basis  for  the  FDIC's  jurisdiction;  a 
statement  of  the  FDIC's  good  faith 
estimate  of  the  amount  of  loss  that  it  has 
incurred  or  anticipates  incurring;  a 
statement  of  the  method  used  to 
calculate  such  loss;  a  proposed  order 
directing  the  payment  by  the  liable 
institution  of  the  amount  of  loss  and  the 
schedule  under  which  the  payment  will 
be  due;  and,  in  cases  in  which  more  than 
one  liable  institution  is  involved,  each 
institutions's  share  of  the  liability. 
Furthermore,  the  Notice  must  advise  the 
liable  institution(s)  that  an  answer  and  a 
request  for  a  hearing  must  be  filed 
within  20  days  of  the  service  of  the 
Notice,  and  that  failure  to  timely  file  a 
request  for  a  hearing  will  render  the 
Notice  of  Assessment  a  final  and 
unappealable  order.  Finally,  the  Notice 
must  state  that,  if  a  hearing  is  requested, 
such  hearing  will  be  held  120  days  after 
service  of  the  Notice  in  the  judicial 
district  where  the  liable  institution  is 
located;  or  in  cases  involving  more  than 
one  liable  institution,  the  hearing  will  be 


held  in  the  judicial  district  in  which  at 
least  one  of  the  institutions  is  found. 
Section  308.168,  "Effectivetlate  of  and 
payment  under  an  order  to  pay",  makes 
clear  that  the  payment  of  the  assessed 
amount  shall  be  due  on  or  before  the 
21st  day  after  service  of  the  Notice  of 
Assessment  in  accordance  with  the 
terms  and  schedule  set  forth  therein. 
Where  any  Order  to  Pay  has  become 
final  and  unappealable  by  reason  of 
default  under  §  308.19(c}-— which 
provides  that  failure  to  request  a  hearing 
within  the  time  limits  provided  by  this 
subpart  shall  render  the  Notice  of 
Assessment  final  and  unappealable — 
payment  shall  automatically  be  deemed 
to  have  become  due  and  payable  upon 
service  of  the  Order  to  Pay.  or  as 
otherwise  stated  therein.  All  payments 
collected  under  section  5(e)  of  the  FDIA 
are  to  be  paid  to  the  FDIC. 

Subpart  P — Rules  and  Procedures 
Relating  to  the  Recovery  of  Attorney 
Fees  and  Other  Expenses 

Subpart  P  governs  proceedings 
relating  to  the  recovery  of  attorney  fees 
and  other  expenses  under  the  Equal 
Access  to  Justice  Act.  5  U.S.C.  504.  The 
revisions  to  this  subpart  are  minor  and 
are  made  to  make  this  subpart  conform 
to  the  Uniform  Rules. 

\1.  Regulatory  Flexibility  Act  Statement 

The  Board  of  Directors  certifies 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibihty  Act.  that  this 
uniform  nde  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

This  rule  implements  section  916  of 
FIRREA  which  requires  the  Federal 
banking  agencies  and  the  NCUA  to 
develop  a  set  of  uniform  rules  and 
procedures  for  administrative  hearings. 
The  purpose  of  this  revised  regulation  is 
to  secure  a  just  and  orderly 
determination  of  administrative 
proceedings.  Because  the  Agencies 
already  have  in  place  rules  of  practice 
and  procedure,  this  rule  should  not 
result  in  an  additional  burden  for 
regulated  institutions.  Furthermore,  the 
rule  imposes  only  minor  burdens  on  all 
institutirns,  regardless  of  size  and 
should  not.  therefore,  cause  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

List  of  SubjecU  in  12  CFR  Part  308 

Administrative  practice  and 
procedure.  Banks,  banking.  Ex  parte 
communication,  Hearing  procedure, 
Penalties,  State  nonmember  banks. 


Authority  and  Issuance 

For  the  reasons  set  forth  in  th 
preamble,  part  308  of  chapter  II 
12  of  the  Code  of  Federal  Regul. 
revised  as  set  forth  below: 

PART  308— RULES  OF  PRACT 
PROCEDURE 

Subpart  A— Unifonn  RuIm  of  Prac 
Procedure      < 

Sec. 

30B.1     Scope. 

308.2  Rules  of  construction. 

308.3  Dermitions. 

308.4  Authority  of  Board  of  Directi 

308.5  Authority  of  the  administrati 
judge. 

308.6  Appearance  and  practice  in 
adjndicAtory  proceedings. 

308.7  Good  faith  certification. 

308.8  Conflicts  of  interest. 

306.9  Ex  parte  communications. 

308.10  Filing  of  papers. 

308.11  Service  of  papers, 

308.12  Construction  of  time  limits. 

308.13  Change  of  time  limits. 

308.14  Witness  fees  and  expenses. 

308.15  Opportunity  for  informal  se 

308.16  FDIC's  right  to  conduct  exa 

308.17  Collateral  attacks  on  adjudi 
proceeding. 

308.18  Commencement  of  proceed: 
contents  of  notice. 

308.19  Answer. 

308.20  Amended  pleadings. 

308.21  Failure  to  appear. 

308.22  ConsoUdation  and  severanc 
-  actions. 

308.23  Motions. 

308.24  Scope  of  document  discovei 

308.25  Request  for  document  disco 
parties. 

308.26  Document  subpoenas  to  noi 

308.27  Deposition  of  witness  unavi 
hearing. 

308.28  Interlocutory  review. 

308.29  Summary  disposition. 
308J30    Partial  summary  dispositior 

308.31  Scheduling  and  prehearing 
conferences. 

308.32  Prehearing  submissions. 

308.33  Public  hearings. 

308.34  Hearing  subpoenas. 

308.35  Conduct  of  hearings. 

308.36  Evidence. 

308.37  Proposed  findings  and  cone 

308.38  Recommended  decision  and 
record. 

308.39  Exceptions  to  recommendec 
decision. 

308.40  Review  by  Board  of  Directo 

308.41  Stays  pending  judicial  revie 

Sut>part  B— General  Rules  of  Proct 

308.101  Scope  of  Local  Rules. 

308.102  Authority  of  Board  of  Dire< 
Executive  Secretary. 

308.103  Appointment  of  administrs 
judge. 

306.104  Filings  with  the  Board  of  D 

308.105  Custodian  of  the  record. 

308.106  Written  testimony  in  lieu  o 
hearing. 

308.107  Document  discovery. 
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held  in  the  judicial  district  in  which  at 
least  one  of  the  institutions  is  found. 
Section  308.168,  "Effective'date  of  and 
payment  under  an  order  to  pay",  makes 
clear  that  the  payment  of  the  assessed 
amount  shall  be  due  on  or  before  the 
21st  day  after  service  of  the  Notice  of 
Assessment  in  accordance  with  the 
terms  and  schedule  set  forth  therein. 
Where  any  Order  to  Pay  has  become 
final  and  unappealable  by  reason  of 
default  under  §  308.19(c}-— which 
provides  that  failure  to  request  a  hearing 
within  the  time  limits  provided  by  this 
subpart  shall  render  the  Notice  of 
Assessment  final  and  unappealable — 
payment  shall  automatically  be  deemed 
to  have  become  due  and  payable  upon 
service  of  the  Order  to  Pay,  or  as 
otherwise  stated  therein.  All  payments 
collected  under  section  5(e)  of  the  FDIA 
are  to  be  paid  to  the  FDIC. 

Subpart  P — Rules  and  Procedures 
Relating  to  the  Recovery  of  Attorney 
Fees  and  Other  Expenses 

Subpart  P  governs  proceedings 
relating  to  the  recovery  of  attorney  fees 
and  other  expenses  under  the  Equal 
Access  to  Justice  Act,  5  U.S.C.  504.  The 
revisions  to  this  subpart  are  minor  and 
are  made  to  make  this  subpart  conform 
to  the  Uniform  Rules. 

\1.  Regulatory  Flexibility  Act  Statement 

The  Board  of  Directors  certifies 
pursuant  to  section  605(b)  of  the 
Regulatory  FlexibiHty  Act,  that  this 
uniform  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

This  rule  implements  section  916  of 
FIRREA  which  requires  the  Federal 
banking  agencies  and  the  NCUA  to 
develop  a  set  of  uniform  rules  and 
procedures  for  administrative  hearings. 
The  purpose  of  this  revised  regulation  is 
to  secure  a  just  and  orderly 
determination  of  administrative 
proceedings.  Because  the  Agencies 
already  have  in  place  rules  of  practice 
and  procedure,  this  rule  should  not 
result  in  an  additional  burden  for 
regulated  institutions.  Furthermore,  the 
rule  imposes  only  minor  burdens  on  all 
institutirnt,  regardless  of  size  and 
should  not,  therefore,  cause  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  12  CFR  Part  308 

Administrative  practice  and 
procedure,  Banks,  banking.  Ex  parte 
communication,  Hearing  procedure. 
Penalties,  State  nonmember  banks. 


Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  308  of  chapter  III  of  title 
12  of  the  Code  of  Federal  Regulations  is 
revised  as  set  forth  below: 

PART  308— RULES  OF  PRACTICE  AND 
PROCEDURE 

Subpart  A— Uniform  RuIm  of  Practice  and 
Procedure     ;  < 

Sec.  I 

306.1  Scope. 

308.2  Rules  of  construction. 

308.3  Defmitions. 

308.4  Authority  of  Board  of  Directors. 

308.5  Authority  of  the  administrative  law 
judge. 

308.6  Appearance  and  practice  in 
adjudicatory  proceedings. 

308.7  Good  faith  certification. 

308.8  Conflicts  of  interest. 

308.9  Ex  parte  communications. 

308.10  Filing  of  papers. 

308.11  Service  of  papers. 

308.12  Construction  of  time  limits. 

308.13  Change  of  time  limits. 

308.14  Witness  fees  and  expenses. 

308.15  Opportunity  for  informal  settlement. 

308.16  FDICs  right  to  conduct  examination. 

308.17  Collateral  attacks  on  adjudicatory 
proceeding. 

308.18  Commencement  of  proceeding  and 
contents  of  notice. 

308.19  Answer. 

308.20  Amended  pleadings. 

308.21  Failure  to  appear. 

308.22  Consolidation  and  severance  of 
actions. 

308.23  Motions. 

308.24  Scope  of  document  discovery. 

308.25  Request  for  document  discovery  from 
parties. 

308.26  Document  subpoenas  to  nonparties. 

308.27  Deposition  of  witness  unavailable  for 
hearing. 

308.28  Interlocutory  review. 

308.29  Summary  disposition. 
308J30    Partial  summary  disposition. 

308.31  Scheduling  and  prehearing 
conferences. 

308.32  Prehearing  submissions. 

308.33  Public  hearings. 

308.34  Hearing  subpoenas. 

308.35  Conduct  of  hearings. 

308.36  Evidence. 

308.37  Proposed  findings  and  conclusions. 

308.38  Recommended  decision  and  filing  of 
record. 

308.39  Exceptions  to  recommended 
decision. 

308.40  Review  by  Board  of  Directors. 

308.41  Stays  pending  judicial  review. 

Subpart  B— General  Rules  of  Procedure 

308.101  Scope  of  Local  Rules. 

308.102  Authority  of  Board  of  Directors  and 
Executive  Secretary. 

308.103  Appointment  of  administrative  law 
judge. 

306.104  Filings  with  the  Board  of  Directors. 

308.105  Custodian  of  the  record. 

308.106  Written  testimony  in  lieu  of  oral 
hearing. 

308.107  Document  discovery. 


Subpart  C— Rules  of  Practice  Before  the 
FDIC  and  Standards  of  Conduct 

308.108  SancUons. 

308.109  Suspension  and  distwrment 

Subpart  D— Rutet  and  ProcetHires 
Applicable  to  Proceeding*  RelaUng  to 
Disapprovai  of  Acquisition  of  Control 

306.110  Scope. 

308.111  Grounds  for  disapproval. 

306.112  Notice  of  disapproval. 

306.113  Answer  to  notice  of  disapproval. 

308.114  Burden  of  proof. 

Subpart  E— Rules  and  Procedure* 
Applicable  to  Proceedings  Relating  to 
Assessment  of  avH  Penalties  for  WIttfui 
Violations  of  the  Change  in  Banit  Control 
Act 

308.115  Scope. 

308.116  Assessment  of  penalties. 

308.117  Effective  date  of.  and  payment 
under,  an  order  to  pay. 

308.118  Collection  of  penalties. 

Sut>part  F — Rulee  and  Procedures 
Applicable  to  Proceedings  for  hivotuntary 
Termination  of  Insured  Statue 

308.119  Scope. 

306.120  Croulids  for  termination  of 
insurance. 

306.121  Notification  to  primary  regulator. 

306.122  Notice  of  intent  to  terminate. 

306.123  Notice  to  depositors. 

306.124  Involuntary  termination  of  insured 
status  for  failure  to  receive  deposits. 

308.125  Temporary  suspension  of  deposit 
insurance. 

308.128    Special  supervisory  associations. 

Sui>part  G— Rulea  and  Procedure* 
Applicable  to  Proceedings  Relating  to 
Cease-and-Deslst  Orders 

306.127  Scope. 

306.128  Grounds  for  cease-and-desist 
orders. 

308.129  Notice  to  state  supervisory 
authority. 

308.130  Effective  date  of  order  and  service 
on  bank. 

308.131  Temporary  cease-and-desist  order. 

Subpart  H — Rule*  and  Procedure* 
Applicable  to  Proceedings  Relating  to 
Assessment  and  Collection  of  Civil  Money 
PenalMe*  for  Violation  of  Ceaae-and-Desist 
Orders  and  of  Certain  Federal  Statutes, 
Including  Call  Report  Penaltle* 

308.132  Assessment  of  penalties. 

308.133  Effective  date  of.  and  payment 
under,  an  order  to  pay. 

Subpart  I— Rulea  and  Procedure*  for 
Imposition  of  Sanctione  Upon  Municipal 
Securltie*  Dealer*  or  Persona  Associated 
With  Them  and  Dearing  Agencies  or 

Transfer  Agents 

308.134  Scope. 

308.135  Grounds  for  imposition  of  sanctions. 

308.136  Notice  to  and  consulUtion  with  the 
Securities  and  Exchange  Commission. 

308.137  Effective  date  of  order  imposing 
sanctions. 


Subpart  J— Rules  and  Procedurae  Retartlng 
to  Exemption  Proceedings  Under  Section 
12(h)  of  the  Securities  Exchange  Act  of 
1934 

306.136  Scope. 

308.139  Application  for  exemption. 

306.140  Newspaper  notice. 

306.141  NoUce  of  hearing. 
30&142  Hearing. 

308.143  Decision  of  Board  of  Directors. 

Sut>part  K— Procedures  Applicable  to 
investigatioas  Purauant  to  Section  10(c)  of 
the  FDIA 

308.144  Scope. 

306.145  Conduct  of  investigation. 

308.146  Powers  of  person  conducting 
investigation. 

308.147  Investigations  coofidentiaL 
306.146    Rights  of  wiUiesses. 

306.149  Service  of  subpoena. 

308.150  Transcripts. 

Subpart  L— Procedures  and  Standards 
Applicable  to  a  Notice  of  Change  In  Senior 
Executhre  Officer  or  Director  Pursuant  to 
Section  32  of  the  FDU 

308.151  Scope. 

308.152  Grounds  for  disaniroval  of  notice. 

308.153  iVocedures  where  notice  of 
disapproval  issues  ptirsuant  to  i  303.14 
of  this  chapter. 

308.154  Decision  on  review. 

308.155  Hearing. 

Subpart  M— Procedur**  and  Standarda 
Applicable  to  an  Appiicatton  Pursuant  to 
Section  19  of  the  FDU 

306.156  Scope. 

306.157  Relevant  considerations. 

306.158  Filing  papers  and  effective  date. 

306.159  Denial  of  applications. 

308.160  Hearings. 

Subpart  N— Rulee  and  Procedurae 
Applicabte  to  Proceeding*  Relating  to 
Suspenaioa  Removal,  and  Prohibition 
Where  a  Felony  I*  Ctiarged 

308.161  Scope. 

306.162  Relevant  considerations. 

306.163  Notice  of  suspension,  and  orders  of 
removal  or  prohibition. 

308.164  Hearings. 

Subpart  O— Liability  of  Commonly 
Controlled  Depository  Institutiona 

306.165  Scope. 

308.166  Grounds  for  assessment  of  liability. 

308.167  Notice  of  assessment  of  liability. 

308.168  Effective  date  of  and  payment  under 
an  order  to  pay. 

Subpart  P— Rule*  and  Prooeduree  n*laHn| 
to  the  Recovery  of  Attorney  Fee*  and 
Other  Expensea 

306.169  Scope. 

306.170  Filing,  content,  and  service  of 
documents. 

308.171  Responses  to  application. 

308.172  Eligibility  of  api^icants. 

308.173  Prevailiiig  party. 

308.174  Standards  for  awards. 

308.175  Measure  of  awards. 
308.178    Application  for  awards. 

306.177  Sutement  of  net  worth. 

308.178  Statement  of  fees  and  expe'ises. 
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306.179  Settlement  negotiations. 

308.180  Further  proceedings. 

308.181  Recommended  decision. 

308.182  Board  of  Directors  action. 

308.183  Payment  of  awards. 
Authority:  12  U.S.C.  1815(e).  1817  (a)  and 

(j).  18ia  1820, 1828(j).  1829, 1831i;  15  U.S.C. 
781(h),  78m,  78n(a),  78n(c),  78n(d).  78n(f).  78o, 
78o-4(c)(5),  78p.  78q,  78q-l,  78s:  5  U.S.C.  504; 
5  U.S.C.  554-557. 

Subpart  A— Uniform  Rules  of  Practice 
and  Procedure 

§  308.1    Scope. 

This  subpart  prescribes  rules  of 
practice  and  procedure  applicable  to 
adjudicatory  proceedings  as  to  which 
hearings  on  the  record  are  provided  for 
by  the  following  statutory  provisions: 

(a)  Cease-and-desist  proceedings 
under  section  8{b)  of  the  Federal  Deposit 
Insurance  Act  ("FDIA")  (12  U.S.C. 
1818(b)); 

(b)  Removal  and  prohibition 
proceedings  under  section  8(e)  of  the 
FDIA  (12  U.S.C.  1818(e)); 

(c)  Change-in-control  proceedings 
under  section  7(j)(4)  of  the  FDIA  (12 
U.S.C.  1817(j)(4))  to  determine  whether 
the  Federal  Deposit  Insurance 
Corporation  ("FDIC"),  should  issue  an 
order  to  approve  or  disapprove  a 
person's  proposed  acquisition  of  an 
institution  and/or  institution  holding 
company; 

(d)  Proceedings  under  section 
15C(c)(2)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act")  (15  U.S.C.  78o- 
5),  to  impose  sanctions  upon  any 
government  securities  broker  or  dealer 
or  upon  any  person  associated  or 
seeking  to  become  associated  with  a 
government  seciuities  broker  or  dealer 
for  which  the  FDIC  is  the  appropriate 
regulatory  agency; 

(e)  Assessment  of  civil  money 
penalties  by  the  FDIC  against 
institutions,  institution-affiliated  parties, 
and  certain  other  persons  for  which  it  is 
the  appropriate  regulatory  agency  for 
any  violation  of: 

(1)  Sections  22(h]  and  23  of  the 
Federal  Reserve  Act  ("FRA").  or  any 
regulation  issued  thereunder,  and 
certain  unsafe  or  imsound  practices  or 
breaches  of  fiduciary  duty,  pursuant  to 
12  U.S.C.  1828(j); 

(2)  Section  106(b)  of  the  Bank  Holding 
Company  Act  Amendments  of  1970 
("BHCA  Amendments  of  1970"),  and 
certain  unsafe  or  unsound  practices  or 
breaches  of  fiduciary  duty,  pursuant  to 
12  U.S.C.  1972(2)(F); 

(3)  Any  provision  of  the  Change  in 
Bank  Control  Act  of  1978,  as  amended 
(the  "CBCA").  or  any  regulation  or  order 
issued  thereunder,  and  certain  unsafe  or 
unsound  practices,  or  breaches  of 


fiduciary  duty,  pursuant  to  12  U.S.C. 
1817(j)(16); 

(4)  Section  7(a)(1)  of  the  FDIA. 
pursuant  to  12  U.S.C.  1817(a)(1): 

(5)  Any  provision  of  the  International 
Lending  Supervision  Act  of  1983 
("ILSA").  or  any  rule,  regulation  cr  order 
issued  thereunder,  pursuant  to  12  U.S.C. 
3909; 

(6)  Any  provision  of  the  International 
Banking  Act  of  1978  ("IBA"),  or  any  rule, 
regulation  or  order  issued  thereunder, 
pursuant  to  12  U.S.C.  3108; 

(7)  Certain  provisions  of  the  Exchange 
Act.  pursuant  to  section  21B  of  the 
Exchange  Act  (15  U.S.C.  78u-2); 

(8)  Section  1120  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  ( "HRREA")  (12 
U.S.C.  3349),  or  any  order  or  regulation 
issued  thereunder  and 

(9)  The  terms  of  any  final  or 
temporary  order  issued  under  section  8 
of  the  FDIA  or  of  any  written  agreement 
executed  by  the  FDIC,  the  terms  of  any 
condition  imposed  in  writing  by  the 
FDIC  in  connection  with  the  grant  of  an 
application  or  request,  certain  unsafe  or 
unsound  practices  or  breaches  of 
fiduciary  duty,  or  any  law  or  regulation 
not  otherwise  provided  herein  pursuant 
to  12  U.S.C.  1818(i)(2); 

(f)  This  subpart  also  apphes  to  all 
other  adjudications  required  by  statute 
to  be  determined  on  the  record  after 
opportunity  for  an  agency  hearing, 
unless  otherwise  specifically  provided 
for  in  the  FDIC's  Local  Rules. 

§  308ul    Rule*  of  construction. 

For  purposes  of  this  subpart: 

(a)  Any  term  in  the  singular  includes 
the  plural,  and  the  plural  includes  the 
singular,  if  such  use  would  be 
appropriate; 

(b)  Any  use  of  a  masculine,  feminine, 
or  neuter  gender  encompasses  all  three, 
if  such  use  would  be  appropriate; 

(c)  The  term  counsel  includes  a  non- 
attorney  representative;  and 

(d)  Unless  the  context  requires 
otherwise,  a  party's  counsel  of  record,  if 
any.  may.  on  behalf  of  that  party,  take 
any  action  required  to  be  taken  by  the 
party. 

§308.3    Definitions. 

For  purposes  of  this  subpart,  unless 
explicitly  stated  to  the  contrary: 

(a)  Administrative  law  Judge  means 
one  who  presides  at  an  administrative 
hearing  under  authority  set  forth  at  5 
U.S.C.  556. 

(b)  Adjudicatory  proceeding  means  a 
proceeding  conducted  pursuant  to  these 
rules  and  leading  to  the  formulation  of  a 
final  order  other  than  a  regulation. 

(c)  Board  of  Directors  or  Board  means 
the  Board  of  Directors  of  the  Federal 


Deposit  Insurance  Corporation  or  its 
designee. 

(d)  Decisional  employee  means  any 
member  of  the  Federal  Deposit 
Insurance  Corporation's  or 
administrative  law  judge's  staff  who  has 
not  engaged  in  an  investigative  or 
prosecutorial  role  in  a  proceeding  and 
who  may  assist  the  Board  of  Directors 
or  the  administrative  law  judge, 
respectively,  in  preparing  orders, 
recommended  decisions,  decisions,  and 
other  documents  imder  the  Uniform 
Rules. 

(e)  Designee  of  the  Board  of  Directors 
means  officers  or  officials  of  the  Federal 
Deposit  Insurance  Corporation  acting 
pursuant  to  authority  delegated  by  the 
Board  of  Directors  as  provided  in  12 
CFR  part  303  of  this  chapter  or  by 
specific  resolution  of  the  Board  of 
Directors. 

(f)  Enforcement  Counsel  means  any 
individual  who  files  a  notice  of 
appearance  as  counsel  on  behalf  of  the 
FDIC  in  an  adjudicatory  proceeding. 

(g)  Executive  Secretary  means  the 
Executive  Secretary  of  the  Federal 
Deposit  Insurance  Corporation  or  his  or 
her  designee. 

(h)  FDIC  means  the  Federal  Deposit 
Insurance  Corporation. 

(i)  Final  order  means  an  order  issued 
by  the  FDIC  with  or  wiLhout  the  consent 
of  the  affected  institution  or  the 
institution-affiliated  party,  that  has 
become  final,  without  regard  to  the 
pendency  of  any  petition  for 
reconsideration  or  review. 

(j)  Institution  includes: 

(1)  Any  bank  as  that  term  is  defined  in 
section  3(a)  of  the  FT)L\  (12  U.S.C. 
1813(a)); 

(2)  Any  bank  holding  company  or  any 
subsidiary  (other  than  a  bank)  of  a  bank 
holding  company  as  those  terms  are 
defined  in  the  BHCA  (12  U.S.C.  1841  et 
seq.y, 

(3)  Any  savings  association  as  that 
term  is  defined  in  section  3(b)  of  the 
FDIA  (12  U.S.C.  1813(b)).  any  savings 
and  loan  holding  company  or  any 
subsidiary  thereof  (other  than  a  bank)  as 
those  terms  are  defined  in  section  10(a) 
of  the  HOLA  (12  U.S.C.  1467(a)); 

(4)  Any  organization  operating  under 
section  25  of  the  FRA  (12  U.S.C.  601  et 
seq.y, 

(5)  Any  foreign  bank  or  company  to 
which  section  8  of  the  IBA  (12  U.S.C. 
3106),  applies  or  any  subsidiary  (other 
than  a  bank)  thereof;  and 

(6)  Any  federal  agency  as  that  term  18 
defined  in  section  1(b)  of  the  IBA  (12 
U.S.C.  3101(5)). 

(k)  Institution-affiliated  party  medns 
any  institution-a^iliated  party  as  that 


term  is  defined  in  section  3(u)  o! 
FDIA  (12  U.S.C.  1813(u)). 

(Ij  Local  Rules  means  those  n 
promulgated  by  the  FDIC  in  tho 
subparts  of  this  part  other  than 
A. 

(m)  Office  of  Financial  Institi 
Adjudication  ("OFIA")  means  tl 
executive  body  charged  with  ov 
the  administration  of  administrj 
enforcement  proceedings  of  the 
the  Comptroller  of  the  Currency 
("OCC").  the  Board  of  Govemoi 
Federal  Reserve  Board  ("FRB"). 
FDIC,  the  Office  of  Thrift  Super 
("OTS")  and  the  National  Credi 
Administration  ("NCUA"). 

(n)  Party  means  the  FDIC  and 
person  named  as  a  party  in  any 

(0)  Person  means  an  individu^ 
proprietor,  partnership,  corpora 
unincorporated  association,  trui 
venture,  pool  syndicate,  agencj 
entity  or  organization,  including 
institution  as  defined  in  paragre 
this  section.  { { 

(p)  Respontknt  means  any  pa 
than  the  FDIC. 

(q)  Uniform  Rules  means  thoe 
in  subpart  A  of  this  part  that  pe 
the  types  of  formal  administrati 
enforcement  actions  set  forth  at 
and  as  specified  in  subparts  B  tl 
of  this  part 

(r)  Violation  includes  any  act 
(alone  or  with  another  or  others 
toward  causing,  bringing  about, 
participating  in,  counseling,  or  a 
abetting  a  violation. 

S  308.4    Autt>Ofity^f  Board  of  Din 

The  Board  of  Directors  may,  i 
time  during  the  pendancy  of  a 
proceeding,  perform,  direct  the 
performance  of.  or  waive  perfor 
of,  any  act  which  could  be  done 
ordered  by  the  administrative  h 

9308.5    Authority  Of  the  admimst 
Judge. 

(a)  General  rule.  All  proceed! 
governed  by  this  part  shall  be  ci 
in  accordance  with  the  provisio 
chapter  5  of  title  5  of  the  United 
Code.  The  administrative  law  it 
shall  have  all  powers  necessary 
conduct  a  proceeding  in  a  fair  a 
impartial  manner  and  to  avoid 
unnecessary  delay. 

fb)  Powers.  The  administrativ 
fudge  shall  have  all  powers  nec( 
conduct  the  proceeding  in  accor 
with  paragraph  (a)  of  this  sectio 
including  the  following  powers: 

(1)  To  administer  oaths  and. 
affirmations: 

(2)  To  issue  subpoenas,  subpc 
duces  tecum,  and  protective  ord 
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Deposit  Insurance  Corporation  or  its 
designee. 

(d)  Decisional  employee  means  any 
member  of  the  Federal  Deposit 
Insurance  Corporation's  or 
administrative  law  judge's  staff  who  has 
not  engaged  in  an  investigative  or 
prosecutorial  role  in  a  proceeding  and 
who  may  assist  the  Board  of  Directors 
or  the  administrative  law  judge, 
respectively,  in  preparing  orders, 
recommended  decisions,  decisions,  and 
other  dociunents  under  the  Uniform 
Rules. 

(e)  Designee  of  the  Board  of  Directors 
means  officers  or  officials  of  the  Federal 
Deposit  Insurance  Corporation  acting 
pursuant  to  authority  delegated  by  the 
Board  of  Directors  as  provided  in  12 
CFR  part  303  of  this  chapter  or  by 
specific  resolution  of  the  Board  of 
Directors. 

(f)  Enforcement  Counsel  means  any 
individual  who  files  a  notice  of 
appearance  as  counsel  on  behalf  of  the 
FDIC  in  an  adjudicatory  proceeding. 

(g)  Executive  Secretary  means  the 
Executive  Secretary  of  the  Federal 
Deposit  Insurance  Corporation  or  his  or 
her  designee. 

(h)  FDIC  means  the  Federal  Deposit 
Insurance  Corporation. 

(i)  Final  order  means  an  order  issued 
by  the  FDIC  with  or  without  the  consent 
of  the  affected  institution  or  the 
institution-affiliated  party,  that  has 
become  final,  without  regard  to  the 
pendency  of  any  petition  for 
reconsideration  or  review. 

(j)  Institution  includes: 

(1)  Any  bank  as  that  term  is  defined  in 
section  3(a)  of  the  FDIA  (12  U.S.a 
1813(a)); 

(2)  Any  bank  holding  company  or  any 
subsidiary  (other  than  a  bank)  of  a  bank 
holding  company  as  those  terms  are 
defined  in  the  BHCA  (12  U.S.C.  1841  et 
seq.y, 

(3)  Any  savings  association  as  that 
term  is  defined  in  section  3(b)  of  the 
FDIA  (12  U.S.C.  1813(b)),  any  savings 
and  loan  holding  company  or  any 
subsidiary  thereof  (other  than  a  bank)  as 
those  terms  are  defined  in  section  10(a] 
of  the  HOLA  (12  U.S.C.  1467(a)); 

(4)  Any  organization  operating  under 
section  25  of  the  FRA  (12  U.S.C.  601  et 
seq.y, 

(5)  Any  foreign  bank  or  company  to 
which  section  8  of  the  IBA  (12  U.S.C. 
3106),  applies  or  any  subsidiary  (other 
than  a  bank]  thereof;  and 

(6)  Any  federal  agency  as  that  term  is 
defined  in  section  1(b)  of  the  IBA  (12 
U.S.C.  3101(5)). 

(k)  Institution-affiliated  patty  means 
any  institution-a^iliated  party  as  that 


term  is  defined  in  section  3(u)  of  the 
FDIA  (12  U.S.C.  1813{u)). 

(Ij  Local  Rules  means  those  rules 
promulgated  by  the  FDIC  in  those 
subparts  of  this  part  other  than  subpart 
A. 

(m)  Office  (rf  Financial  Institution 
Adjudication  ("OFIA")  means  the 
executive  body  charged  with  overseeing 
the  administration  of  administrative 
enforcement  proceedings  of  the  Office  of 
the  Comptroller  of  the  Currency 
("OCC").  the  Board  of  Governors  of  the 
Federal  Reserve  Board  ("FRB"),  the 
FDIC,  the  Office  of  Thrift  Supervision 
("OTS")  and  the  NaHonal  Credit  Union 
Administration  ("NCUA"). 

(n)  Party  means  the  FDIC  and  any 
person  named  as  a  party  in  any  notice. 

(0)  Person  means  an  individual,  sole 
proprietor  partnership,  corporation, 
unincorporated  association,  trust,  joint 
venture,  pool  syndicate,  agency  or  other 
entity  or  organization,  including  an 
institution  as  defined  in  paragraph  (j)  of 
this  section. 

(p)  Respondent  means  any  party  other 
than  the  FDIC. 

(q)  Uniform  Rules  means  those  rules 
in  subpart  A  of  this  part  that  pertain  to 
the  types  of  formal  administrative 
enforcement  actions  set  forth  at  S  308.01 
and  as  specified  in  subparts  B  through  P 
of  this  part 

(r)  Violation  includes  any  action 
(alone  or  with  another  or  others)  for  or 
toward  causing,  bringing  about 
participating  in,  counseling,  or  aiding  or 
abetting  a  violation. 

9308.4    AutttoritlM^f  Board  of  Dirsctors. 

The  Board  of  Directors  may,  at  any 
time  during  the  pendency  of  a 
proceeding,  perform,  direct  the 
performance  of.  or  waive  performance 
of,  any  act  which  could  be  done  or 
ordered  by  the  administrative  law  judge. 

§308.5    Auttiorlty  of  the  administrative  law 
iudge. 

(a)  General  rule.  All  proceedings 
governed  by  this  part  shall  be  conducted 
in  accordance  with  the  provisions  of 
chapter  5  of  title  5  of  the  United  States 
Code.  The  administrative  law  judge 
shall  have  all  powers  necessary  to 
conduct  a  proceeding  in  a  fair  and . 
impartial  manner  and  to  avoid 
unnecessary  delay. 

(b)  Powers.  The  administrative  law 
judge  shall  have  all  powers  necessary  to 
conduct  the  proceeding  in  accordance 
with  paragraph  (a)  of  this  section, 
including  the  following  powers: 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  issue  subpoenas,  subpoenas 
duces  tecum,  and  protective  orders,  as 


authorized  by  this  part  and  to  quash  or 
modify  any  such  subpoenas  and  orders; 

(3)  To  receive  relevant  evidence  and 
to  rule  upon  the  admission  of  evidence 
and  offers  of  proof; 

(4)  To  take  or  cause  depositions  to  be 
taken  as  authorized  by  this  subpart; 

(5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel; 

(6)  To  hold  scheduling  and/or  pre- 
hearing conferences  as  set  forth  in 

5  308.31; 

(7)  To  consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  an  adjudicatory 
proceeding,  provided  that  only  the 
Board  of  Directors  shall  have  the  power 
to  grant  any  motion  to  dismiss  the 
proceeding  or  to  decide  any  other 
motion  that  results  in  a  final 
determination  of  the  merits  of  the 
proceeding; 

(6)  To  prepare  and  present  to  the 
Board  of  Directors  a  recommended 
decision  as  provided  herein; 

(9)  To  recuse  himself  or  herself  by 
motion  made  by  a  party  or  on  his  or  her 
own  motion; 

(10)  To  establish  time,  place  and 
manner  hmitations  on  the  attendance  of 
the  public  and  the  media  for  any  public 
hearing;  and 

(11)  To  do  bU  other  things  necessary 
and  appropriate  to  discharge  the  duties 
of  a  presiding  officer. 

5  308.6    Appearance  and  practice  In 
adjudicatory  proceedings. 

(a)  Appearance  before  the  FDIC  or  an 
administrative  law  judge.  (1)  By 
attorneys.  Any  member  in  good  standing 
of  the  bar  of  the  highest  court  of  any 
state,  commonwealth,  possession, 
territory  of  the  United  States,  or  the 
District  of  Columbia  may  represent 
others  before  the  FDIC  if  such  attorney 
is  not  currently  suspended  or  debarred 
from  practice  before  the  FDIC 

(2)  By  non-attorneys.  An  individual 
may  appear  on  his  or  her  own  behalf;  a 
member  of  a  partnership  may  represent 
the  partnership;  a  duly  authorized 
officer,  director,  or  employee  of  any 
government  unit,  agency,  institution, 
corporation  or  authority  may  represent 
that  unit,  agency,  institution,  corporation 
or  authority  if  such  officer  director,  or 
employee  is  not  currently  suspended  or 
debarred  from  practice  before  the  FDIC. 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  FDIC  shall  file  a 
notice  of  appearance  with  the  OFIA  at 
or  before  the  time  that  individual 
submits  papers  or  otherwise  appears  on 
behalf  of  a  party  in  the  adjudicatory 
proceeding.  Such  notice  of  appearance 
shall  include  a  «vritten  declaration  that 


the  individual  is  currently  qualified  as 
provided  in  paragraph  (a)(1)  or  (a)(2)  of 
this  section  and  is  authorized  to 
represent  the  particular  party.  By  fihng  a 
notice  of  appearance  on  behalf  of  a 
party  in  an  adjudicatory  proceeding,  the 
counsel  thereby  agrees,  and  represents 
that  he  or  she  is  authorized,  to  accept 
service  on  behalf  of  the  represented 
party. 

(b)  Sanctions.  Dilatory,  obstructionist 
egregious,  contemptuous  or 
contumacious  conduct  at  any  phase  of 
any  adjudicatory  proceeding  may  be 
grounds  for  exclusion  or  suspension  of 
counsel  from  the  proceeding. 

S  308.7    Good  faith  certiflcatloa 

(a)  General  requirement  Every  filing 
or  submission  of  record  following  the 
issuance  of  a  notice  shall  be  signed  by 
at  least  one  counsel  of  record  in  his  or 
her  individual  name  and  shall  state  that 
counsel's  address  and  telephone 
number.  A  party  who  acts  as  his  or  her 
own  counsel  shall  sign  his  or  her 
individual  name  and  state  his  or  her 
address  and  telephone  number  on  every 
filing  or  submission  of  record. 

(b)  Effect  of  signature.  (1)  The 
signature  of  counsel  or  a  party  shall 
constitute  a  certification  that  The 
counsel  or  party  has  read  the  filing  or 
submission  of  record:  to  the  best  of  his 
or  her  knowledge,  information,  and 
belief  formed  after  reasonable  inquiry, 
the  filing  or  submission  of  record  is  well- 
grounded  in  fact  and  is  warranted  by 
existing  law  or  a  good  faith  argument  for 
the  extension,  raodificatioa  or  reversal 
of  existing  law;  and  the  filing  or 
submission  of  record  is  not  made  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  uimecessary  delay  or  needless 
increase  In  the  cost  of  litigation. 

(2)  If  a  filing  or  submission  of  record  is 
not  signed,  the  administrative  law  judge 
shall  strike  the  filing  or  submission  of 
record,  unless  it  is  signed  promptly  after 
the  omission  is  called  to  the  attention  of 
the  pleader  or  movant 

(c)  Effect  of  making  oral  motion  or 
argument  The  act  of  making  any  oral 
motion  or  oral  argument  by  any  counsel 
or  party  constitutes  a  certification  that 
to  the  best  of  his  or  her  knowledge, 
information,  and  belief  formed  after 
reasonable  inquiry,  his  or  her 
statements  are  well-grounded  in  fact 
and  are  warranted  by  existing  law  or  a 
good  faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law, 
and  are  not  made  for  any  improper 
purpose,  such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation. 
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;  308.8    ConMcts  of  interMt 

(a)  Con f lid  of  interest  in 
representation.  No  person  shall  appear 
as  counsel  for  another  person  in  an 
adjudicatory  proceeding  if  it  reasonably 
appears  that  such  representation  may  be 
materially  limited  by  that  counsel's 
responsibilities  to  a  third  person  or  by 
the  counsel's  own  interests.  The 
administrative  law  judge  may  take 
corrective  measures  at  any  stage  of  a 
proceeding  to  cure  a  conflict  of  interest 
in  representation,  including  the  issuance 
of  an  order  limiting  the  scope  of 
representation  or  disqualifying  an 
individual  &om  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  a  party  and  an  institution 
to  which  notice  of  the  proceeding  must 
be  given,  counsel  must  certify  in  writing 
at  the  time  of  filing  the  notice  of 
appearance  required  by  S  308.6(a): 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  such  party 
or  institution; 

(2)  That  each  such  party  or  institution 
has  advised  its  counsel  that  to  its 
knowledge  there  is  no  existing  or 
anticipated  material  conflict  between  its 
interests  and  the  interests  of  others 
represented  by  the  same  counsel  or  his 
or  her  firm;  and 

(3)  That  each  such  party  or  institution 
waives  any  right  it  might  otherwise  have 
had  to  assert  any  known  conflicts  of 
interest  or  to  assert  any  non-material 
conflicts  of  interest  during  the  course  of 
the  proceeding. 

§  308.9    Ex  part*  communications. 

(a)  Definition.  (1)  Ex  parte 
communication  means  any  material  arai 
or  written  communication  concerning 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  ail  parties 
that  takes  place  between: 

(i)  A  party,  his  or  her  counsel  or 
another  person  interested  in  the 
proceeding:  and 

(ii)  The  administrative  law  judge 
handling  that  proceeding,  the  Board  of 
Directors,  or  a  decisional  employee. 

(2)  Exception.  A  request  for  status  of 
the  proceeding  does  not  constitute  an  ex 
parte  communication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  issued  by  the  FDIC  until  the 
date  that  the  Board  of  Directors  issues 
its  Hnal  decision  pursuant  to  §  308.40(c), 
no  party,  interested  person  or  counsel 
therefore  shall  knowingly  make  or  cause 
to  be  made  an  ex  parte  communication 


concerning  the  merits  of  the  proceeding 
to  any  member  of  the  Board  of  Directors, 
the  administrative  law  judge,  or  a 
decisional  employee.  No  member  of  the 
Board  of  Directors,  an  administrative 
law  judge,  or  decisional  employee  shall 
knowingly  make  or  cause  to  be  made  to 
a  party,  or  any  interested  person  or 
counsel  therefor,  an  ex  parte 
communication  relevant  to  the  merits  of 
a  proceeding. 

(c)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
communication  is  received  by  the 
administrative  law  judge,  any  member 
of  the  Board  of  Directors  or  other  person 
identified  in  paragraph  (a]  of  this 
section,  that  person  shall  cause  all  such 
written  communications  (or,  if  the 
communication  is  oral,  a  memorandum 
stating  the  substance  of  the 
communication)  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  other  parties  to  the 
proceeding  shall  have  an  opportunity, 
within  ten  days  of  receipt  of  service  of 
the  ex  parte  communication,  to  file 
responses  thereto  and  to  recommend 
any  sanctions  that  they  believe  to  be 
appropriate  under  the  circumstances. 
The  administrative  law  judge  or  the 
Board  of  Directors  shall  then  determine 
whether  any  action  should  be  taken 
concerning  the  ex  parte  communication 
in  accordance  with  paragraph  (d)  of  this 
section. 

(d)  Sanctions.  Any  party  or  his  or  her 
counsel  who  makes  a  prohibited  ex 
parte  communication,  or  who 
encourages  or  solicits  another  to  make 
any  such  communication,  may  be 
subject  to  any  appropriate  sanction  or 
sanctions  imposed  by  the  Board  of 
Directors  or  the  administrative  law 
judge  including,  but  not  limited  to, 
exclusion  from  the  proceedings  and  an 
adverse  ruling  on  the  issue  which  is  the 
subject  of  the  prohibited 
communication. 

{308.10    FlUngofpapw^ 

(a)  Filing.  Any  papers  required  to  be 
filed,  excluding  documents  produced  in 
response  to  a  discovery  request 
pursuant  to  SS  308.25  and  308.26.  shall 
be  filed  with  the  OFLA.  except  as 
otherwise  provided. 

(b)  Manner  of  filing.  Unless  otherwise 
specified  by  the  Board  of  Directors  or 
the  administrative  law  judge,  filing  may 
be  accomplished  by: 

(1)  Personal  service; 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post 
Office  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  maih  or 


(4)  Transmission  by  electronic  media, 
only  if  expressly  authorized,  and  upon 
any  conditions  specified,  by  the  Board 
of  Directors  or  the  administrative  law 
judge.  All  papers  filed  by  electronic 
media  shall  also  concurrently  be  filed  in 
accordance  with  paragraph  (c)  of  this 
section. 

(c)  Formal  requirements  as  to  papers 
filed. — (1)  Form.  All  papers  filed  must 
set  forth  the  name,  address,  and 
telephone  number  of  the  counsel  or 
party  making  the  filing  and  must  be 
accompanied  by  a  certification  setting 
forth  when  and  how  service  has  been 
made  on  all  other  parties.  All  papers 
filed  must  be  double-spaced  and  printed 
or  typewritten  on  8V4X11  inch  paper, 
and  must  be  clear  and  legible. 

(2)  Signature.  All  papers  must  be 
dated  and  signed  as  provided  in  §  308.7. 

(3)  Caption.  All  papers  filed  must 
include  at  the  head  thereof,  or  on  a  title 
page,  the  name  (A  the  FDIC  and  of  the 
filing  party,  the  title  and  docket  number 
of  the  proceeding,  and  tlie  subject  of  the 
particular  paper. 

(4)  Number  of  copies.  Unless 
otherwise  specified  by  the  Board  of 
Directors,  or  the  administrative  law 
judge,  an  original  and  one  copy  of  all 
documents  and  papers  shall  be  filed, 
except  that  only  one  copy  of  transcripts 
of  testimony  and  exhibits  shall  be  filed. 

§  308.1 1    Servica  of  papara. 

(a)  By  the  parties.  Except  as 
otherwise  provided,  a  party  filing  papers 
shall  serve  a  copy  upon  the  counsel  of 
record  for  all  other  parties  to  the 
proceeding  so  represented,  and  upon 
any  party  not  so  represented. 

(b)  Method  of  service.  Except  as 
provided  in  paragraphs  {c)(2)  and  (d)  of 
this  section,  a  serving  party  shall  use 
one  or  more  of  the  following  methods  of 
service: 

(1)  Personal  service: 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post      "*  '] 
Office  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  the  parties  mutually  agree.  Any 
papers  served  by  electronic  media  shall  ' 
also  concurrently  be  served  in 
accordance  with  the  requirements  of 

§  308.10(c). 

(c)  By  the  Board  of  Directors.  (1)  AH 
papers  required  to  be  served  by  the 
Board  of  Directors  or  the  administrative 
law  judge  upon  a  party  who  has 
appeared  in  the  proceeding  in 
accordance  with  S  308.6,  shall  be  served 
by  any  means  specified  in  paragraph  (b) 
of  this  section. 


Federal  Registei 

(2)  If  a  party  has  not  appeared 
proceeding  in  accordance  with  S 
the  Board  of  Directors  or  the 
administrative  law  judge  shall  m 
service  by  any  of  the  following  n 

(i)  By  personal  service; 

(ii)  By  delivery  to  a  person  of  f 
age  and  discretion  at  the  party's 
residence; 

(iii)  By  registered  or  certified  r 
addressed  to  the  party's  last  kno 
address;  or 

(iv)  By  any  other  method  reasc 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  su 
may  be  made  by  personal  servic 
delivery  to  an  agent,  by  delivery 
person  of  suitable  age  and  discn 
the  subpoenaed  person's  resider 
registered  or  certified  mail  addr( 
the  person's  last  known  address 
snch  other  manner  as  is  reasons 
calculated  to  give  actual  notice. 

(e)  Area  of  service.  Service  in 
state,  territory,  possession  of  the 
States,  or  the  District  of  Columb 
any  person  or  company  doing  bi 
in  any  state,  territory,  possessioi 
United  States,  or  the  District  of 
Columbia,  or  on  any  person  as 
otherwise  provided  by  law,  is  ef 
without  regard  to  the  place  whei 
hearing  is  held,  provided  that  if  i 
is  made  on  a  foreign  bank  in  cor 
with  an  action  or  proceeding  inv 
one  or  more  of  its  branches  or  aj 
located  in  any  state,  territory, 
possession  of  the  United  States, 
District  of  Columbia,  service  sha 
made  on  at  least  one  branch  or  < 
so  involved.  ; 

{308.12    Construction  of  Uma  lim) 

(a)  General  rule.  In  computing 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  ev 
from  which  the  designated  perio 
time  begins  to  run  is  not  include 
last  day  so  computed  is  includec 
it  is  a  Saturday.  Sunday,  or  Fede 
holiday.  When  the  last  day  is  a 
Saturday,  Sunday,  or  Federal  ho 
the  period  nms  imtil  the  end  of  t 
day  that  is  not  a  Saturday,  Sund 
federal  holiday.  Intermediate  Sa 
Sundays,  and  Federal  holidays  ( 
included  in  the  computation  of  t: 
except  that,  when  the  time  perio 
which  an  act  Is  to  be  performed 
days  or  less,  intermediate  Satun 
Sundays,  and  Federal  holidays  i 
included. 

(b)  When  papers  are  deemed  i 
filed  or  served.  (1)  Filing  and  sei 
deemed  to  be  effective: 

(i)  In  the  case  of  personal  sen 
same  day  commercial  courier  de 
upon  actual  service: 
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(4)  Transmission  by  electronic  media, 
only  if  expressly  authorized,  and  upon 
any  conditions  specified,  by  the  Board 
of  Directors  or  the  administrative  law 
judge.  All  papers  filed  by  electronic 
media  shall  also  concurrently  be  filed  in 
accordance  with  paraj^aph  (c)  of  this 
section. 

(c)  Formal  requirements  as  to  papers 
filed. — (1)  Form.  All  papers  filed  must 
set  forth  the  name,  address,  and 
telephone  number  of  the  counsel  or 
party  making  the  filing  and  must  be 
accompanied  by  a  certification  setting 
forth  when  and  how  service  has  been 
made  on  all  other  parties.  All  papers 
filed  must  be  double-spaced  and  printed 
or  typewritten  on  8V4X11  inch  paper, 
and  must  be  clear  and  legible. 

(2)  Signature.  All  papers  must  be 
dated  and  signed  as  provided  in  S  308.7. 

(3)  Caption.  All  papers  filed  must 
include  at  the  head  thereof,  or  on  a  title 
page,  the  name  cA  the  FDIC  and  of  the 
filing  party,  the  title  and  docket  number 
of  the  proceeding,  and  tlie  subject  of  the 
particular  paper. 

(4)  Number  of  copies.  Unless 
otherwise  specified  by  the  Board  of 
Directors,  or  the  administrative  law 
judge,  an  original  and  one  copy  of  all 
docimients  and  papers  shall  be  filed, 
except  that  only  one  copy  of  transcripts 
of  testimony  and  exhibits  shall  be  filed. 

§308.11    Servic«  of  papara. 

(a)  By  the  parties.  Except  as 
otherwise  provided,  a  party  filing  papers 
shall  serve  a  copy  upon  the  counsel  of 
record  for  all  other  parties  to  the 
proceeding  so  represented,  and  upon 
any  party  not  so  represented. 

(b)  Method  of  service.  Except  as 
provided  in  paragraphs  (c)(2)  and  (d)  of 
this  section,  a  serving  party  shall  use 
one  or  more  of  the  following  methods  of 
service: 

(1)  Personal  service; 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post 
Office  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  the  parties  mutually  agree.  Any 
papers  served  by  electronic  media  shall  ' 
also  concurrently  be  served  in 
accordance  with  the  requirements  of 

S  30e.lO(c). 

{c]By  the  Board  of  Directors.  (1 )  AH 
papers  required  to  be  served  by  the 
Board  of  Directors  or  the  administrative 
law  judge  upon  a  party  who  has 
appeared  in  the  proceeding  in 
accordance  with  S  308.6.  shall  be  served 
by  any  means  specified  in  paragraph  (b) 
of  this  section. 


(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  S  306.6, 
the  Board  of  Directors  or  the 
administrative  law  judge  shall  make 
service  by  any  of  the  following  methods: 

(i)  By  personal  service; 

(ii)  By  delivery  to  a  person  of  suitable 
age  and  discretion  at  the  party's 
residence; 

(iii)  By  registered  or  certified  mail 
addressed  to  the  party's  last  known 
address;  or 

(iv)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoena 
may  be  made  by  personal  service,  by 
delivery  to  an  agent,  by  delivery  to  a 
person  of  suitable  age  and  discretion  at 
the  subpoenaed  person's  residence,  by 
registered  or  certified  mail  addressed  to 
the  person's  last  known  address,  or  in 
snch  other  manner  as  is  reasonably 
calculated  to  give  actual  notice. 

(e)  Area  of  service.  Service  in  any 
state,  territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of 
Columbia,  or  on  any  person  as 
otherwise  provided  by  law,  is  effective 
without  regard  to  the  place  where  the 
hearing  is  held,  provided  that  if  service 
is  made  on  a  foreign  bank  in  connection 
with  an  action  or  proceeding  involving 
one  or  more  of  its  branches  or  agencies 
located  in  any  state,  territory, 
possession  of  the  United  States,  or  the 
District  of  Columbia,  service  shall  be 
made  on  at  least  one  branch  or  agency 
so  involved. 

§308.12    Construction  of  Uma  Hmits. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event 
from  which  the  designated  period  of 
time  begins  to  run  is  not  included.  The 
last  day  so  computed  is  included  unless 
it  is  a  Saturday,  Sunday,  or  Federal 
holiday.  When  the  last  day  is  a 
Saturday,  Sunday,  or  Federal  holiday, 
the  period  runs  until  the  end  of  the  next 
day  that  is  not  a  Saturday,  Sunday,  or 
federal  holiday.  Intermediate  Saturdays, 
Sundays,  and  Federal  holidays  are 
included  in  the  computation  of  time, 
except  that,  vvhen  the  time  period  within 
which  an  act  is  to  be  performed  is  ten 
days  or  less,  intermediate  Saturdays, 
Sundays,  and  Federal  holidays  are  not 
included. 

(b)  When  papers  are  deemed  to  be 
filed  or  served.  (1)  Filing  and  service  are 
deemed  to  be  effective: 

(i)  In  the  case  of  personal  service  or 
same  day  commercial  courier  delivery, 
upon  actual  service; 


(ii)  In  the  case  of  overnight 
commercial  delivery  service,  U.S. 
Express  Mail  delivery,  or  first  class, 
registered,  or  certified  mail,  upon 
deposit  in  or  delivery  to  an  appropriate 
point  of  collection; 

(iii)  In  the  case  of  transmission  by 
electronic  media,  as  specified  by  the 
authority  receiving  the  filing,  in  the  case 
of  filing,  and  as  agreed  among  the 
parties,  in  the  case  of  service. 

(2)  The  effective  filing  and  service 
dates  specified  in  paragraph  (b)  (1)  of 
this  section  may  be  modified  by  the 
Board  of  Directors  or  administrative  law 
judge  in  the  case  of  filing  or  by 
agreement  of  the  parties  in  the  case  of 
service. 

(c)  Calculation  of  time  for  service  and 
filing  of  responsive  papers.  Whenever  a 
time  limit  is  measured  by  a  prescribed 
period  from  the  service  of  any  notice  or 
paper,  the  applicable  time  limits  are 
calculated  as  follows: 

(1)  If  service  is  made  by  first  class, 
registered  or  certified  mail,  add  three 
days  to  the  prescribed  period; 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
day  to  the  prescribed  period; 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  day  to  the 
prescribed  period,  unless  otherwise 
determined  by  the  Board  of  Directors  or 
the  administrative  law  judge  in  the  case 
of  filing,  or  by  agreement  among  the 
parties  in  the  case  of  service. 

§308.12   Chang* Of tima Rnrits. 

Except  as  otherwise  provided  by  law, 
the  administrative  law  judge  may,  for 
good  cause  shown,  extend  the  time 
limits  prescribed  by  the  Uniform  Rules 
or  by  any  notice  or  order  issued  in  the 
proceedings.  After  the  referral  of  the 
case  to  the  Board  of  Directors  pursuant 
to  9  308.38,  the  Board  of  Directors  may 
grant  extensions  of  the  time  limits  for 
good  cause  shown.  Extensions  may  be 
granted  at  the  motion  of  a  party  or  of  the 
Board  of  Directors  after  notice  and 
opportimity  to  respond  is  afforded  all 
non-moving  parties,  or  on  the 
administrative  law  judge's  own  motion. 

§308.14    tlVltnass  faas  and  axpanaas. 

Witnesses  subpoenaed  for  testimony 
or  depositions  shall  be  paid  the  same 
fees  for  attendance  and  mileage  as  are 
paid  in  the  United  States  district  courts 
in  proceedings  in  which  the  United 
States  is  a  party,  provided  that,  in  the 
case  of  a  discovery  subpoena  addressed 
to  a  party,  no  witness  fees  or  mileage 
need  be  paid.  Fees  for  witnesses  shall 
be  tendered  in  advance  by  the  party 
requesting  the  subpoena,  except  that 
fees  and  mileage  need  not  be  tendered 
in  advance  where  the  FDIC  is  the  party 


requesting  the  subpoena.  The  FDIC  shall 
not  be  required  to  pay  any  fees  to,  or 
expenses  of.  any  witness  not 
subpoenaed  by  the  FDIC 

§308.15    Opportunity formtonnal 


Any  respondent  may,  at  any  time  in 
the  proceeding,  unilaterally  submit  to 
Enforcement  Counsel  written  offers  or 
proposals  for  settiement  of  a  proceeding, 
without  prejudice  to  the  rights  of  any  of 
the  parties.  No  such  offer  or  proposal 
shall  be  made  to  any  FDIC 
representative  other  than  Enforcement 
Counsel.  Submission  of  a  written 
settlement  oUet  does  not  provide  a  basis 
for  adjourning  or  otherwise  delaying  all 
or  any  portion  of  a  proceeding  under 
this  pari  No  settiement  offer  or 
proposal,  or  any  subsequent  negotiation 
or  resolution,  is  admissible  as  evidence 
in  any  proceeding. 

§308.16    FDIC's  iloM  to  conduct 
axamtoiatioa 

Nothing  contained  in  this  subpart 
limits  in  any  manner  the  right  of  the 
FDIC  to  conduct  any  examination, 
inspection,  or  visitation  of  any 
institution  or  institution-affiliated  party, 
or  the  right  of  the  FDIC  to  conduct  or 
continue  any  form  of  investigation 
authorized  by  law. 

§308.17   CoOatarai  attack* on  adludkartory 


If  an  interlocutory  appeal  or  collateral 
attack  is  brought  in  any  court 
concerning  all  or  any  part  of  an 
adjudicatory  proceeding,  the  challenged 
adjudicatory  proceeding  shall  continue 
writhout  regard  to  the  pendency  of  that 
court  proceeding.  No  default  or  other 
failure  to  act  as  directed  in  the 
adjudicatory  proceeding  within  the 
times  prescribed  in  this  subpart  shall  be 
excused  based  on  the  pendency  before 
any  court  of  any  interlocutory  appeal  or 
collateral  attack. 

§308.18    Co«>m*nc*m*nt  of  proc**dlng 
and  contents  of  noUc*. 

(a)  Commenoement  of  proceeding.  (IJ 
(i)  Except  for  change-in-control 
proceedings  under  section  7(j)(4)  of  the 
FDIA  (12  U.S.C.  1817(j)(4)).  a  proceeding 
governed  by  this  subpart  is  commenced 
by  issuance  of  a  notice  by  the  FDIC. 

(ii)  The  notice  must  be  served  by  |1|0. . 
Executive  Secretary  upon  the  .  -,  r  » • 

respondent  and  given  to  any  other 
appropriate  financial  institution 
supervisory  authority  where  required  by 
law. 

(iii)  The  notice  must  be  tiled  with  th* 
OFIA. 

(2)  Change-in  control  proceedings 
under  section  7(j)(4)  of  the  FDiA  (12 
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U.S.C.  1817(n(4))  commence  with  the 
issuance  of  an  order  by  the  FDIC. 

(b)  Contents  of  notice.  The  notice 
must  set  forth: 

(1)  The  legal  authority  for  the 
proceeding  and  for  the  FDICs 
jurisdiction  over  the  proceeding; 

(2)  A  statement  of  the  matters  of  fact 
or  law  showing  that  the  ^TMC  is  entitled 
to  relief; 

(3)  A  proposed  order  or  prayer  for  an 
order  granting  the  requested  rehef; 

(4)  TTie  time,  place,  and  nature  of  the 
hearing  as  required  by  law  or  regulation. 

(5)  The  time  within  which  to  file  an 
answer  as  required  by  law  or  regulation: 

(6)  The  time  within  which  to  request  a 
hearing  as  required  by  law  or  regulation: 
and 

(7)  That  the  answer  and/or  request  for 
a  hearing  shall  be  filed  with  OFIA. 

$308.19    Answer. 

(a)  When.  Within  20  days  of  service  of 
the  notice,  respondent  shall  file  an 
answer  as  designated  in  the  notice.  In  a 
civil  money  penalty  proceeding, 
respondent  shall  also  file  a  request  for  a 
hearing  within  20  days  of  service  of  the 
notice. 

(b)  Content  of  answer.  An  answer 
must  specifically  respond  to  each 
paragraph  or  allegation  of  fact 
contained  in  the  notice  and  must  admit, 
deny,  or  state  that  the  party  lacks 
sufficient  information  to  admit  or  deny 
each  allegation  of  fact.  A  statement  of 
lack  of  information  has  the  effect  of  a 
denial.  Denials  must  fairly  meet  the 
substance  of  each  allegation  of  fact 
denied;  general  denials  are  not 
permitted.  When  a  respondent  denies 
part  of  an  allegation,  that  part  must  be 
denied  and  the  remainder  specifically 
admitted.  Any  allegation  of  fact  in  the 
notice  which  is  not  denied  in  the  answer 
must  be  deemed  admitted  for  purposes 
of  the  proceeding.  A  respondent  is  not 
required  to  respond  to  the  portion  of  a 
notice  that  constitutes  the  prayer  for 
relief  or  proposed  order.  The  answer 
must  set  forth  affirmative  defenses,  if 
any,  asserted  by  the  respondent. 

{c)  Default.— {1)  Effect  of  failure  to 
answer.  Failure  of  a  respondent  to  file 
an  answer  required  by  this  section 
within  the  time  provided  constitutes  a 
waiver  of  his  or  her  right  to  aprpear  and 
contest  the  allegations  in  the  notice.  If 
no  timely  answer  is  filed.  Enforcement 
Counsel  may  file  a  motion  for  entry  of 
an  order  of  default.  Upon  a  finding  that 
no  good  cause  has  been  shown  for  the 
failure  to  file  a  timely  answer,  the 
administrative  law  judge  shall  file  with 
the  Board  of  Directors  a  recommended 
decision  containing  the  findings  and  the 
relief  sought  in  the  notice.  Any  final 
order  issued  by  the  Board  of  Directors 


based  upon  a  respondent's  failure  to 
answer  is  deemed  to  be  an  order  issued 
upon  consent. 

(2)  Effect  of  failure  to  request  a 
hearing  in  civil  money  penalty 
proceedings.  If  respondent  fails  to 
request  a  hearing  as  required  by  law 
within  the  time  provided,  the  notice  of 
assessment  constitutes  a  final  and 
unappealable  order. 

S30«^    Amended  pleadings. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding  by  leave  of  the 
administrative  law  judge.  Such  leave 
will  be  freely  given.  The  respondent 
shall  answer  an  amended  notice  within 
the  time  remaining  for  the  respondent's 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  Board  of  Directors  or 
administrative  law  judge  orders 
otherwise  for  good  cause  shown. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  imphed  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in 
the  notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  allow  the  notice  or 
answer  to  be  amended.  The 
administrative  law  judge  will  do  so 
freely  when  the  determination  of  the 
merits  of  the  action  is  served  thereby 
and  the  objecting  party  fails  to  satisfy 
the  administrative  law  judge  that  the 
admission  of  such  evidence  would 
unfairly  prejudice  that  party's  action,  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

S  308.21    Failure  to  appear. 

Failure  of  a  respondent  to  appear  in 
person  at  the  hearing  or  by  a  duly 
authorized  counsel  constitutes  a  waiver 
of  respondent's  right  to  a  hearing  and  is 
deemed  an  admission  of  the  facts  as 
alleged  and  consent  to  the  relief  sought 
in  the  notice.  Without  farther 
proceedings  or  notice  to  the  respondent, 
the  administrative  law  judge  shall  file 
with  the  Board  of  Directors  a 
recommended  decision  containing  the 
findings  and  the  relief  sought  in  the 
notice. 


$308^    ConsoNdatton  and  severance  of 
actions. 

(a)  Consolidation.  (1)  On  the  motion  of 
any  party,  or  on  the  administra'ive  law 
judge's  own  motion,  the  administrative 
law  judge  may  consolidate,  for  some  or 
all  purposes,  any  two  or  more 
proceedings,  if  each  such  proceeding 
involves  or  arises  out  of  the  same 
transaction,  occurrence  or  series  of 
transactions  or  occiurences,  or  involves 
at  least  one  common  respondent  or  a 
material  common  question  of  law  or 
fact,  unless  such  consolidation  would 
cause  unreasonable  delay  or  injustice. 

(2)  In  the  event  of  consolidation  under 
paragraph  (a)(l]  of  this  section, 
appropriate  adjustment  to  the 
prehearing  schedule  must  be  made  to 
avoid  unnecessary  expense, 
inconvenience,  or  delay. 

(b)  Severance.  The  administrative  law 
judge  may,  upon  the  motion  of  any 
party,  sever  the  proceeding  for  separate 
resolution  of  the  matter  as  to  any 
respondent  only  if  the  administrative 
law  judge  finds  that 

(1)  Undue  prejudice  or  injustice  to  the 
moving  party  would  result  from  not 
severing  the  proceeding;  and 

(2)  Such  undue  prejudice  or  injustice 
would  outweigh  the  interests  of  judicial 
economy  and  expedition  in  the  complete 
and  final  resolution  of  the  proceeding. 

§308.23    Motions. 

(a)  In  writing.  (1)  Except  as  otherwise 
provided  herein,  an  application  or 
request  for  an  order  or  ruling  must  be 
made  by  written  motion. 

(2)  All  written  motions  must  state 
with  particularity  the  relief  sought  and 
must  be  accompanied  by  a  proposed 
order. 

(3)  No  oral  argument  may  be  held  on 
written  motions  except  as  otherwise 
directed  by  the  administrative  law 
judge.  Written  memoranda,  briefs, 
affidavits  or  other  relevant  material  or 
documents  may  be  filed  in  support  of  or 
in  opposition  to  a  motion. 

(b)  Oral  motions.  A  motion  may  be 
made  orally  on  the  record  unless  the 
administrative  law  judge  directs  that 
such  motion  be  reduced  to  writing. 

(c)  Filing  of  motions.  Motions  must  be 
filed  with  the  administrative  law  judge, 
except  that  following  the  filing  of  the 
recommended  decision,  motions  must  be 
filed  with  the  Executive  Secretary  for 
disposition  by  the  Board  of  Directors. 

(d)  Responses.  \\)  Except  as  otherwise 
provided  herein,  within  ten  days  after 
service  of  any  written  motion,  or  within 
such  other  period  of  time  as  may  be 
established  by  the  administrative  law 
judge  or  the  Executive  Secretary,  any 
party  may  file  a  written  response  to  a 
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motion.  The  administrative  If 
shall  not  rule  on  any  oral  or  i 
motion  before  each  party  hae 
opportunity  to  file  a  response 
(2)  The  failure  of  a  party  tc 
written  motion  or  an  oral  mo 
on  the  record  is  deemed  a  co 
that  party  to  the  entry  of  an  ( 
substantially  in  the  form  of  tl 
accompanying  the  motion. 

(e)  Dilatory  motions.  Frivo 
dilatory  or  repetitive  motion! 
prohibited.  The  filing  of  such 
may  form  the  basis  for  sancti 

(f)  Dispositive  motions.  Dii 
motions  are  governed  by  S9  < 
300.30.     1 1 

S  308.24    iSeope  of  document  c 

(a)  Limits  on  discovery.  (1) 
proceedings  under  this  subpt 
obtain  document  discovery  tl 
production  of  documents,  inc 
writings,  drawings,  graphs,  c 
photographs,  recordings,  and 
compilations  from  which  infc 
can  be  obtained,  or  translate 
necessary,  by  the  parties  thn 
detection  devices  into  reasor 
usable  form. 

(2)  Discovery  by  use  of  de{ 
governed  by  the  S  308.107  of 
of  this  part. 

(b)  Relevance.  Parties  may 
document  discovery  regardic 
matter,  not  privileged,  which 
material  relevance  to  the  mei 
pending  action.  It  is  not  a  grc 
objection  that  the  informatio: 
will  be  inadmissible  at  the  h< 
information  sought  appears  r 
calculated  to  lead  to  discove 
admissible  evidence.  The  req 
not  be  unreasonable,  oppresi 
excessive  in  scope  or  unduly 
burdensome. 

(c)  Privileged  matter.  Privi! 
documents  are  not  discovera 
Privileges  include  the  attomc 
privilege,  work-product  privi 
government's  or  government 
deliberative-process  privilegf 
other  privileges  the  Constitui 
applicable  act  of  Congress,  o 
principles  of  common  law  pn 

(d)  Time  limits.  All  discovi 
including- all  responses  to  dia 
requests,  shall  be  completed 
days  prior  to  the  date  schedti 
commencement  of  the  hearin 
exceptions  to  this  time  limit  i 
permitted,  unless  the  admini: 
judge  finds  on  the  record  tha 
cause  exists  for  waiving  the 
requirements  of  this  paragra] 
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S  30&22    Consolidation  and  severance  of 
actions. 

(a)  Consolidation.  (1)  On  the  motion  of 
any  party,  or  on  the  administra'ive  law 
judge's  own  motion,  the  administrative 
law  judge  may  consolidate,  for  some  or 
all  purposes,  any  two  or  more 
proceedings,  if  each  such  proceeding 
involves  or  arises  out  of  the  same 
transaction,  occurrence  or  series  of 
transactions  or  occurrences,  or  involves 
at  least  one  common  respondent  or  a 
material  common  question  of  law  or 
fact,  unless  such  consolidation  would 
cause  unreasonable  delay  or  injustice. 

(2)  In  the  event  of  consolidation  under 
paragraph  (a](l]  of  this  section, 
appropriate  adjustment  to  the 
prehearing  schedule  must  be  made  to 
avoid  unnecessary  expense, 
inconvenience,  or  delay. 

(b)  Severance.  The  administrative  law 
judge  may,  upon  the  motion  of  any 
party,  sever  the  proceeding  for  separate 
resolution  of  the  matter  as  to  any 
respondent  only  if  the  administrative 
law  judge  tmds  that 

(1)  Undue  prejudice  or  injustice  to  the 
moving  party  would  resuh  from  not 
severing  the  proceeding;  and 

(2)  Such  undue  prejudice  or  injustice 
would  outweigh  the  interests  of  judicial 
economy  and  expedition  in  the  complete 
and  final  resolution  of  the  proceeding. 

§308.23    Motions. 

(a)  In  writing.  (1)  Except  as  otherwise 
provided  herein,  an  application  or 
request  for  an  order  or  ruling  must  be 
made  by  written  motion^ 

(2)  All  written  motions  must  state 
with  particularity  the  relief  sought  and 
must  be  accompanied  by  a  proposed 
order. 

(3)  No  oral  argument  may  be  held  on 
written  motions  except  as  otherwise 
directed  by  the  administrative  law 
judge.  Written  memoranda,  briefs, 
affidavits  or  other  relevant  material  or 
documents  may  be  filed  in  support  of  or 
in  opposition  to  a  motion. 

(b)  Oral  motions.  A  motion  may  be 
made  orally  on  the  record  unless  the 
administrative  law  judge  directs  that 
such  motion  be  reduced  to  writing. 

(c)  Filing  of  motions.  Motions  must  be 
filed  with  the  administrative  law  judge, 
except  that  following  the  filing  of  the 
recommended  decision,  motions  must  be 
filed  with  the  Executive  Secretary  for 
disposition  by  the  Board  of  Directors. 

(d)  Responses.  \\)  Except  as  otherwise 
provided  herein,  within  ten  days  after 
service  of  any  written  motion,  or  within 
such  other  period  of  time  as  may  be 
established  by  the  administrative  law 
judge  or  the  Executive  Secretary,  any 
party  may  file  a  written  response  to  a 


motion.  The  administrative  law  judge 
shall  not  rule  on  any  oral  or  written 
motion  before  each  party  has  had  an 
opportimity  to  file  a  response. 

(2)  The  failure  of  a  party  to  oppose  a 
written  motion  or  an  oral  motion  made 
on  the  record  is  deemed  a  consent  by 
that  party  to  the  entry  of  an  order 
substantially  in  the  form  of  the  order 
accompanying  the  motion. 

(e)  Dilatory  motions.  Frivolous, 
dilatory  or  repetitive  motions  are 
prohibited.  The  filing  of  such  motions 
may  form  the  basis  for  sanctions. 

(f)  Dispositive  motions.  Dispositive 
motions  are  governed  by  SS  308.29  and 
308.30.     i  I 

9  308.24    iScope  of  document  diBCOvwy. 

(a)  Limits  on  discovery.  (1)  Parties  to 
proceedings  imder  this  subpart  may 
obtain  document  discovery  through  the 
production  of  documents,  including 
writings,  drawings,  graphs,  charts, 
photographs,  recordings,  and  other  data 
compilations  irom  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably 
usable  form. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  the  9  308.107  of  subpart  B 
of  this  part. 

(b)  Relevance.  Parties  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  which  has 
material  relevance  to  the  merits  of  the 
pending  action.  It  is  not  a  ground  for 
objection  that  the  information  sought 
will  be  inadmissible  at  the  hearing  if  the 
information  sought  appears  reasonably 
calculated  to  lead  to  discovery  of 
admissible  evidence.  The  request  may 
not  be  unreasonable,  oppressive, 
excessive  in  scope  or  unduly 
burdensome. 

(c)  Privileged  matter.  Privileged 
documents  are  not  discoverable. 
Privileges  include  the  attorney-client 
privilege,  work-product  privilege,  any 
government's  or  government  agency's 
deliberative-process  privilege,  and  any 
other  privileges  the  Constitution,  any 
applicable  act  of  Congress,  or  the 
principles  of  common  law  provide. 

(d)  Time  limits.  All  discovery, 
including  all  responses  to  discovery 
requests,  shall  be  completed  at  least  20 
days  prior  to  the  date  scheduled  for  the 
commencement  of  the  hearing.  No 
exceptions  to  this  time  limit  shall  be 
permitted,  unless  the  administrative  law 
judge  finds  on  the  record  that  good 
cause  exists  for  waiving  the 
requirements  of  this  paragraph. 


S  308.25    Request  for  document  discovery 
from  parties. 

(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  which  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served.  "The  request 
must  identify  the  documents  to  be 
produced  either  by  individual  item  or  by 
category,  and  must  describe  each  item 
and  category  with  reasonable 
particularity.  Documents  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  and  shall  be 
organized  to  correspond  with  the 
categories  in  the  request. 

(b)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  documents,  the  requesting 
party  may  specify  that  all  or  some  of  the 
responsive  documents  are  to  be  copied 
and  the  copies  dehvered  to  the 
requesting  party.  If  copying  of  fewer 
than  250  pag.es  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
charges.  If  more  than  250  pages  of 
copying  is  requested,  tiSe  requesting 
party  shall  pay  for  copying,  unless  the 
parties  agree  otherwise,  at  the  aurent 
per-page  copying  rate  imposed  by  each 
Agency's  rules  implementing  the 
Freedom  of  Information  Act  (5  U.S.C. 
552a]  plus  the  cost  of  shipping. 

(c)  Obligation  to  update  responses.  A 
party  who  has  responded  to  a  discovery 
request  with  a  response  that  was 
complete  when  made  is  not  required  to 
supplement  the  response  to  include 
documents  thereafter  acquired,  unless 
the  responding  party  learns  that: 

[1]  liie  response  was  materially 
incorrect  when  made;  or 

(2)  The  response,  though  correct  when 
made,  is  no  longer  true  and  a  failure  to 
amend  the  response  is,  in  substance,  a 
knowing  concealment. 

(d)  Motions  to  limit  discovery.  (1)  Any 
party  that  objects  to  a  discovery  request 
may,  within  ten  days  of  being  served 
with  such  request,  file  a  motion  in 
accordance  with  the  provisions  of 

S  308.23  to  strike  or  otherwise  hmit  the 
request  If  an  objection  is  made  to  only  a 
portion  of  an  item  or  category  in  a 
request  the  portion  objected  to  shall  be 
specified.  Any  objections  not  made  in 
accordance  with  this  paragraph  and 
S  308.23  are  waived. 

(2)  The  party  who  served  the  request 
that  is  the  subject  of  a  motion  to  strike 
or  limit  may  file  a  written  response 
within  five  days  of  service  of  the  motiorL 
No  other  party  may  file  a  response. 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  all  documents 


withheld  on  the  grounds  of  privilege 
must  be  reasonably  identified,  together 
with  a  statement  of  the  basis  for  the 
assertion  of  privilege. 

(f)  Motions  to  compel  production.  (1) 
If  a  psrty  withholds  any  documents  as 
privileged  or  fails  to  comply  fully  with  a 
discovery  request  the  requesting  party 
may,  within  ten  days  of  the  assertion  of 
privilege  or  of  the  time  the  failure  to 
comply  becomes  known  to  the 
requesting  party,  file  a  motion  in 
accordance  with  the  provisions  of 

S  308.23  for  the  issuance  of  a  subpoena 
compelling  productioiL 

(2)  The  party  who  asserted  the 
privilege  or  failed  to  comply  with  the 
request  may  file  a  written  response  to  a 
motion  to  compel  within  five  days  of 
service  of  the  motion.  No  other  party 
may  file  a  response. 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
law  judge  shall  rule  promptly  on  all 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request  or  any  of  Its 
terms,  is  unreasonable,  unduly 
burdensome,  excessive  in  scope, 
repetitive  of  previous  requests  or  seeks 
to  obtain  privileged  documents,  he  or 
she  may  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upon  such  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
revoke  or  limit  discovery  or  to  compel 
production  shall  not  be  a  basis  for 
staying  or  continuing  the  proceeding, 
unless  otherwise  ordered  by  the 
administrative  law  judge. 

(h)  Enforcing  discovery  subpoenas.  If 
the  administrative  law  judge  issues  a 
subpoena  compelling  production  of 
documents  by  a  party,  the  subpoenaing 
party  may,  in  the  event  of 
noncompliance  and  to  the  extent 
authorized  by  applicable  law,  apply  to 
any  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  subpoena.  A  party's  right  to 
seek  court  enforcement  of  a  subpoena 
shall  not  in  any  manner  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  against  a  party 
who  fails  to  produce  subpoenaed 
documents. 

S  308.26    Document  subpoenas  to 
nonparties. 

(a)  General  rules.  (1)  Any  party  may 
apply  to  the  administrative  law  judge  for 
the  issuance  of  a  docimient  discovery 
subpoena  addressed  to  any  person  who 
is  not  a  party  to  the  proceeding.  The 
application  must  contain  a  proposed 
document  subpoena  and  a  brief 
statement  showing  the  general 
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relevance  and  reasonableness  of  the 
scope  of  documents  sought.  The 
subpoenaing  party  shall  specify  a 
reasonable  time,  place,  and  manner  foi 
making  production  in  response  to  the 
document  subpoena. 

(2)  A  party  shall  only  apply  for  a 
document  subpoena  under  this  section 
within  the  time  period  during  which 
such  party  could  serve  a  discovery 
request  under  5  308.24(d).  The  party 
obtaining  the  document  subpoena  is 
responsible  for  serving  it  on  the 
subpoenaed  person  and  for  serving 
copies  on  all  parties.  Document 
subpoenas  may  be  served  in  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia,  or  as 
otherwise  provided  by  law. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  document  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
uiu^asonable.  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  such 
conditions  as  may  be  consistent  with  the 
Uniform  Rules. 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  document  subpoena 
is  directed  may  Hie  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
document  subpoena  must  be  Hied  on  the 
same  basis,  including  the  assertion  of 
privilege,  upon  which  a  party  could 
object  to  a  discovery  request  under 
fi  308.25(d].  and  during  the  same  time 
limits  during  which  such  an  objection 
could  be  filed. 

(c)  Enforcing  document  subpoenas.  If 
a  subpoenaed  person  fails  to  comply 
with  any  subpoena  issued  pursuant  to 
this  section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may. 
to  the  extent  authorized  by  applicable 
law.  apply  to  an  appropriate  United 
States  district  court  for  an  order 
requiring  compliance  with  so  much  of 
the  document  subpoena  as  the 
administrative  law  judge  has  not 
quashed  or  modified.  A  party's  right  to 
seek  court  enforcement  of  a  document 
subpoena  shall  in  no  way  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 


induces  a  failure  to  comply  with 
subpoenas  issued  under  this  section. 

§308^    Deposition  of  wttncM  unavailab4« 
rornoanng. 

(a)  General  rules.  (1)  If  a  witness  will 
not  be  available  for  the  hearing,  a  pariy 
desiring  to  preserve  that  witness' 
testimony  for  the  record  may  apply  in 
accordance  with  the  procedures  set 
forth  in  paragraph  (a)(2)  of  this  section, 
to  the  administrative  law  judge  for  the 
issuance  of  a  subpoena,  including  a 
subpoena  duces  tecum,  requiring  the 
attendance  of  the  witness  at  a 
deposition.  The  administrative  law 
judge  may  issue  a  deposition  subpoena 
under  this  section  upon  showing  that: 

(i)  The  witness  will  be  unable  to 
attend  or  may  be  prevented  from 
attending  the  hearing  because  of  age, 
sickness  or  infirmity,  or  will  otherwise 
be  unavailable; 

(ii)  The  witness'  unavailability  was 
not  procured  or  caused  by  the 
subpoenaing  party; 

(iii)  The  testimony  is  reasonably 
expected  to  be  material;  and 

(iv)  Taking  the  deposition  will  not 
result  in  any  undue  burden  to  any  other 
party  and  will  not  cause  undue  delay  of 
the  proceeding. 

(2)  The  application  must  contain  a 
proposed  deposition  subpoena  and  a 
brief  statement  of  the  reasons  for  the 
issuance  of  the  subpoena.  The  subpoena 
must  name  the  witness  whose 
deposition  is  to  be  taken  and  specify  the 
time  and  place  for  taking  the  deposition. 
A  deposition  subpoena  may  require  the 
witness  to  be  deposed  at  any  place 
within  the  country  in  which  that  witness 
resides  or  has  a  regular  place  of 
employment  or  such  other  convenient 
place  as  the  administrative  law  judge 
shall  fix. 

(3)  Any  requested  subpoena  that  sets 
forth  a  valid  basis  for  its  issuance  must 
be  promptly  issued,  unless  the 
administrative  law  judge  on  his  or  her 
own  motion,  requires  a  written  response 
or  requires  attendance  at  a  conference 
concerning  whether  the  requested 
subpoena  should  be  issued. 

(4)  The  party  obtaining  a  deposition 
subpoena  is  responsible  for  serving  it  on 
the  witness  and  for  serving  copies  on  all 
parties.  Unless  the  administrative  law 
judge  orders  otherwise,  no  deposition 
under  this  section  shall  be  taken  on 
fewer  than  ten  days'  notice  to  the 
witness  and  all  parties.  Deposition 
subpoenas  may  be  served  in  any  state, 
territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of 


Columbia,  or  as  otherwise  permitted  by 
law. 

(b)  Objections  to  deposition 
subpoenas.  (1)  The  witness  and  any 
party  who  has  not  had  an  opportunity  to 
oppose  a  deposition  subpoena  issued 
under  this  section  may  file  a  motion 
with  the  administrative  law  judge  to 
quash  or  modify  the  subpoena  prior  to 
the  time  for  compliance  specified  in  the 
subpoena,  but  not  more  than  ten  days 
after  service  of  the  subpoena. 

(2)  A  statement  of  the  basis  for  the 
motion  to  quash  or  modify  a  subpoena 
issued  under  this  section  must 
accompany  the  motion.  The  motion  must 
be  served  on  all  parties. 

(c)  Procedure  upon  deposition.  (1) 
Each  witness  testifying  pursuant  to  a 
deposition  subpoena  must  be  duly 
sworn,  and  each  party  shall  have  the 
right  to  examine  the  witness.  Objections 
to  questions  or  documents  must  be  in 
short  form,  stating  the  grounds  for  the 
objection.  Failure  to  object  to  questions 
or  documents  is  not  deemed  a  waiver 
except  where  the  ground  for  the 
objection  might  have  been  avoided  if  the 
objection  had  been  timely  presented.  All 
questions,  answers,  and  objectioiu  must 
be  recorded. 

(2)  Any  party  may  move  before  the 
administrative  law  judge  for  an  order 
compelling  the  witness  to  answer  any 
questions  the  witness  has  refused  to 
answer  or  submit  any  evidence  the 
witness  has  refused  to  submit  during  the 
deposition. 

(3)  The  deposition  must  be  subscribed 
by  the  witness,  unless  the  parties  and 
the  witness,  by  stipulation,  have  waived 
the  signing,  or  the  witness  is  ill.  cannot 
be  found,  or  has  refused  to  sign.  If  the 
deposition  is  not  subscribed  by  the 
witness,  the  court  reporter  taking  the 
deposition  shall  certify  that  the 
transcript  is  a  true  and  complete 
transcript  of  the  deposition. 

(d)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  order  of  the  administrative  law 
judge  which  directs  compliance  with  all 
or  any  portion  of  a  deposition  subpoena 
under  paragraph  (b)  or  (c)(3)  of  this 
section,  the  subpoenaing  party  or  other 
aggrieved  party  may.  to  the  extent 
authorized  by  applicable  law.  apply  to 
an  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  portions  of  the  subpoena  that 
the  administrative  law  judge  has 
ordered  enforced.  A  party's  right  to  seek 
court  enforcement  of  a  deposition 
subpoena  in  no  way  limits  the  sanctions 
that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
fails  to  comply  with,  or  procures  a 


failure  to  comply  with,  a  sub] 
issued  under  this  section. 

§308,28    Interlocutory  r«vtew. 

(a)  Genera]  rule.  The  Boan 
Directors  may  review  a  ruling 
administrative  law  judge  pric 
certification  of  the  record  to 
of  Directors  only  in  accordar 
procedures  set  forth  in  this  8( 
S  308.23. 

(b)  Scope  of  review.  The  B* 
Directors  may  exercise  interl 
review  of  a  ruling  of,  the  adn 
law  judge  if  the  Board  of  Din 
that: 

(1)  The  ruling  involves  a  c( 
question  of  law  or  policy  as  t 
substantial  grounds  exist  for 
difference  of  opinion; 

(2)  Immediate  review  of  thi 
may  materially  advance  the  < 
termination  of  the  proceedini 

(3)  Subsequent  modificatio 
ruling  at  the  conclusion  of  th 
proceeding  would  be  an  inad 
remedy:  or 

(4)  ^bsequent  modificatic 
ruling  would  cause  unusual  c 
expense. 

(c)  Procedure.  Any  request 
interlocutory  review  shall  be 
party  with  the  administrative 
within  ten  days  of  his  or  her 
shall  otherwise  comply  with 
Any  party  may  file  a  respons 
request  for  interlocutory  revi 
accordance  with  S  308.23(d). 
expiration  of  the  time  for  filii 
responses,  the  administrativt 
shall  refer  the  matter  to  the  I 
Directors  for  fmal  dispositioi 

(d)  Suspension  ofproceedi 
a  request  for  interlocutory  re 
any  disposition  of  such  a  req 
Board  of  Directors  under  thie 
suspends  or  stays  the  procee 
otherwise  ordered  by  the  adi 
law  judge  or  the  Board  of  Dii 

{308^   Summary  dispoelttor 

(a)  In  genera/.  The  adrnini* 
judge  shall  recommend  that  I 
Directors  issue  a  final  order  j 
motion  for  summary  disposit 
undisputed  pleaded  facts,  ad 
affidavits,  stipulations,  docui 
evidence,  matters  as  to  whic 
notice  may  be  taken,  and  an; 
evidentiary  materials  proper 
submitted  fan  connection  witl 
for  summary  disposition  sho' 

(1)  There  is  no  genuine  issi 
material  fact:  and 

(2)  The  moving  party  is  enl 
decision  in  its  favor  as  a  mat 

(b)  FiJing  of  motions  andn 
(1)  Any  party  who  believes  tl 
no  genuine  issue  of  material 
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Columbia,  or  as  otherwise  permitted  by 
law. 

(b)  Objections  to  deposition 
subpoenas.  (1)  The  witness  and  any 
party  who  has  not  had  an  opportunity  to 
oppose  a  deposition  subpoena  issued 
under  this  section  may  file  a  motion 
with  the  administrative  law  judge  to 
quash  or  modify  the  subpoena  prior  to 
the  time  for  compliance  specified  in  the  . 
subpoena,  but  not  more  than  ten  days 
after  service  of  the  subpoena. 

(2)  A  statement  of  the  basis  for  the 
motion  to  quash  or  modify  a  subpoena 
issued  under  this  section  must 
accompany  the  motion.  The  motion  must 
be  served  on  all  parties. 

(c)  Procedure  upon  deposition.  (1) 
Each  witness  testifying  pursuant  to  a 
deposition  subpoena  must  be  duly 
sworn,  and  each  party  shall  have  the 
right  to  examine  the  witness.  Objections 
to  questions  or  dociunents  must  be  in 
short  form,  stating  the  grounds  for  the 
objection.  Failure  to  object  to  questions 
or  documents  is  not  deemed  a  waiver 
except  where  the  ground  for  the 
objection  mi^t  have  been  avoided  if  the 
objection  had  been  timely  presented.  All 
questions,  answers,  and  objections  must 
be  recorded. 

(2)  Any  party  may  move  t>efore  the 
administrative  law  judge  for  an  order 
compelling  the  witness  to  answer  any 
questions  the  witness  has  refused  to 
answer  or  submit  any  evidence  the 
witness  has  refused  to  submit  during  the 
deposition. 

(3)  The  deposition  must  be  subscribed 
by  the  witness,  unless  the  parties  and 
the  witness,  by  stipulation,  have  waived 
the  signing,  or  the  witness  is  ill,  cannot 
be  foiuid,  or  has  refused  to  sign.  If  the 
deposition  is  not  subscribed  by  the 
witness,  the  court  reporter  taking  the 
deposition  shall  certify  that  the 
transcript  is  a  true  and  complete 
transcript  of  the  deposition. 

(d)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  order  of  the  administrative  law 
judge  which  directs  compliance  with  all 
or  any  portion  of  a  deposition  subpoena 
under  paragraph  (b)  or  (c)(3)  of  this 
section,  the  subpoenaing  party  or  other 
aggrieved  party  may,  to  the  extent 
authorized  by  applicable  law,  apply  to 
an  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  portions  of  the  subpoena  that 
the  administrative  law  judge  has 
ordered  enforced.  A  party's  right  to  seek 
court  enforcement  of  a  deposition 
subpoena  in  no  way  limits  the  sanctions 
that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
fails  to  comply  with,  or  procures  a 


failure  to  comply  with,  a  subpoena    ■  -••  - 
issued  under  this  section. 

§308.21    Mtrlocutory  r«vtow. 

(a)  General  rule.  The  Board  of 
Directors  may  review  a  ruling  of  the 
administrative  law  judge  prior  to  the 
certification  of  the  record  to  the  Board 
of  Directors  only  in  accordance  with  the 
procedures  set  forth  in  this  section  and 
$308.23. 

(b)  Scope  of  review.  The  Board  of 
Directors  may  exercise  interlocutory 
review  of  a  ruling  of,  the  administrative 
law  judge  if  the  Board  of  Directors  finds 
that: 

(1)  The  ruling  Involves  a  controUing 
question  of  law  or  policy  as  to  which 
substantial  grounds  exist  for  a 
difference  of  opinion; 

(2)  Immediate  review  of  the  ruling 
may  materially  advance  the  ultimate 
termination  of  the  proceeding; 

(3)  Subsequent  modification  of  the 
ruling  at  the  conclusion  of  the 
proceeding  would  be  an  inadequate 
remedy;  or 

(4)  Subsequent  modification  of  the 
ruling  would  cause  unusual  delay  or 
expense. 

(c)  Procedure.  Any  request  for 
interlocutory  review  shall  be  filed  by  a 
party  with  the  administrative  law  judge 
within  ten  days  of  his  or  her  ruling  and 
shall  otherwise  comply  with  S  308.23. 
Any  party  may  file  a  response  to  a 
request  for  interlocutory  review  in 
accordance  with  §  30a23(d).  Upon  the 
expiration  of  the  time  for  filing  all 
responses,  the  administrative  law  judge 
shall  refer  the  matter  to  the  Board  of 
Directors  for  fmal  disposition. 

(d)  Suspension  of  proceeding.  Neither 
a  request  for  interlocutory  review  nor 
any  disposition  of  such  a  request  by  the 
Board  of  Directors  under  this  section 
suspends  or  stays  the  proceeding  unless 
otherwise  ordered  by  the  administrative 
law  judge  or  the  Board  of  Directors. 

S30t^    Summary  tfisposltton. 

(a)  In  general.  The  administrative  law 
judge  shall  recommend  that  the  Board  of 
Directors  issue  a  final  order  granting  a 
motion  for  summary  disposition  if  the 
undisputed  pleaded  facts,  admissions, 
affidavits,  stipulations,  documentary 
evidence,  matters  as  to  which  official 
notice  may  be  taken,  and  any  other 
evidentiary  materials  properly 
submitted  in  connection  with  a  motion 
for  summary  disposition  show  that: 

(1)  There  is  no  genuine  issue  as  to  any 
material  fact;  and 

(2)  The  moving  party  is  entitled  to  a 
decision  in  its  favor  as  a  matter  of  law. 

(b)  FiJing  of  motions  and  responses. 
(1)  Any  party  who  believes  that  there  is 
no  genuine  issue  of  material  fact  to  be 


determined  and  that  he  or  she  is  entitled 
to  a  decision  as  a  matter  of  law  may 
move  at  any  time  for  siunmary 
disposition  in  its  favor  of  all  or  any  part 
of  the  proceeding.  Any  party,  within  20 
days  after  service  of  such  a  motion,  or 
within  such  time  period  as  allowed  by 
the  administrative  law  judge,  may  file  a 
response  to  such  motion. 

(2)  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 
the  material  facts  as  to  which  the 
moving  party  contends  there  is  no 
genuine  issue.  Such  motion  must  be 
supported  by  docimientary  evidence, 
which  may  take  the  form  of  admissions 
in  pleadings,  stipulations,  depositions, 
investigatory  depositions,  transcripts, 
affidavits  and  any  other  evidentiary 
materials  that  the  moving  party 
contends  support  his  or  her  position. 
The  motion  must  also  be  accompanied 
by  a  brief  containing  the  points  and 
authorities  in  support  of  the  contention 
of  the  moving  party.  Any  party  opposing 
a  motion  for  summary  disposition  must 
file  a  statement  setting  forth  those 
material  facts  as  to  which  he  or  she 
contends  a  genuine  dispute  exists.  Such 
opposition  must  be  supported  by 
evidence  of  the  same  type  as  that 
submitted  with  the  motion  for  summary 
disposition  and  a  brief  contaiiung  the 
points  and  authorities  in  support  of  the 
contention  that  siunmary  disposition 
would  be  inappropriate. 

(c)  Hearing  on  motion.  At  the  request 
of  any  party  or  on  his  or  her  own 
motion,  the  administrative  law  judge 
may  hear  oral  argument  on  the  motion 
for  summary  disposition. 

(d)  Decision  on  motion.  Following 
receipt  of  a  motion  for  summary 
disposition  and  all  responses  thereto, 
the  administrative  law  judge  shall 
determine  whether  the  moving  party  is 
entitled  to  summary  disposition.  If  Uie 
administrative  law  judge  determines 
that  summary  disposition  is  warranted, 
the  administrative  law  judge  shall 
submit  a  recommended  decision  to  that 
effect  to  the  Board  of  Directors.  If  the 
administrative  law  judge  finds  that  no 
party  is  entitled  to  summary  dispKJsition, 
he  or  she  shall  make  a  ruling  denying 
the  motion. 

}3(M.30    Partial  summary  (flspoaltion. 

If  the  administrative  law  judge 
determines  that  a  party  is  entitled  to 
summary  disposition  as  to  certain 
claims  only,  he  or  she  shall  defer 
submitting  a  recommended  decision  as 
to  those  claims.  A  hearing  on  the 
remaining  issues  must  be  ordered.  Those 
claims  for  which  the  administrative  law 
judge  has  determined  that  summary 
disposition  is  warranted  will  be 


addressed  in  the  recommended  decision 
filed  at  the  conclusion  of  the  hearing. 

§  306  J 1    SdMduHnQ  and  prataartno 
conferences. 

(a)  Scheduling  conference.  Within  30 
days  of  service  of  the  notice  or  order 
commencing  a  proceeding  or  such  other 
time  as  parties  may  agree,  the 
administrative  law  judge  shall  direct 
counsel  for  all  parties  to  meet  with  him 
or  her  in  person  at  a  specified  time  and 
place  prior  to  the  hearing  or  to  confer  by 
telephone  for  the  purpose  of  scheduling 
the  course  and  conduct  of  the 
proceeding.  This  meeting  or  telephone 
conference  is  called  a  "scheduling 
conference."  The  identification  of 
potential  witnesses,  the  time  for  and 
manner  of  discovery,  and  the  exchange 
of  any  prehearing  materials  including 
witness  lists,  statements  of  issues, 
stipulations,  exhibits  and  any  other 
materials  may  also  be  determined  at  the 
scheduling  conference. 

(b)  Prehearing  conferences.  The 
administrative  law  judge  may,  in 
addition  to  the  scheduling  conference, 
on  his  or  her  own  motion  or  at  the 
request  of  any  party,  direct  counsel  for 
the  parties  to  meet  with  him  or  her  (in 
person  or  by  telephone)  at  a  prehearing 
conference  to  address  any  or  all  of  the 
following: 

(1)  Simpliff  cation  and  clarification  of 
the  issues; 

(2)  Stipulations,  admissions  of  fact, 
and  the  contents,  authenticity  and 
admissibility  into  evidence  of 
documents; 

(3)  Matters  of  which  official  notice 
may  be  taken; 

(4)  Limitation  of  the  number  of 
witnesses; 

(5)  Summary  disposition  of  any  or  all 
issues; 

(6)  Resolution  of  discovery  issues  or 
disputes; 

(7)  Amendments  to  pleadings;  and 

(8)  Such  other  matters  as  may  aid  in 
the  orderly  disposition  of  the 
proceeding. 

(c)  Transcript  The  administrative  law 
judge,  in  his  or  her  discretion,  may 
require  that  a  scheduling  or  prehearing 
conference  be  recorded  by  a  court 
reporter.  A  transcript  of  the  conference 
and  any  materials  filed,  including 
orders,  becomes  part  of  the  record  of  the 
proceeding.  A  party  may  obtain  a  copy 
of  the  transcript  at  his  or  her  expense. 

(d)  Scheduling  or  prehearing  orders. 
At  or  within  a  reasonable  time  following 
the  conclusion  of  the  scheduling 
conference  or  any  prehearing 
conference,  the  administrative  law  judge 
shall  serve  on  each  party  an  order 
setting  forth  any  agreements  reached 
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and  any  procedural  determinations 
made. 

§  30e.32    PrelMaiIng  MtNnlssions. 

(a]  Within  the  time  set  by  the 
administrative  law  judge,  but  in  no  case 
later  than  14  days  before  the  start  of  the 
hearing,  each  party  shall  serve  on  every 
other  party,  his  or  her 

(1)  Prehearing  statement: 

(2)  Final  list  of  witnesses  to  be  called 
to  testify  at  the  hearing,  including  name 
and  address  of  each  witness  and  a  short 
summary  of  the  expected  testimony  of 
each  witness: 

(3)  List  of  the  exhibits  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit;  and 

(4)  Stipulations  of  fact  if  any. 

(b)  Effect  of  failure  to  comply.  No 
witness  may  testify  and  no  exhibits  may 
be  introduced  at  the  hearing  if  such 
witness  or  exhibit  is  not  listed  in  the 
prehearing  submissions  pursuant  to 
paragraph  (a)  of  this  section,  except  for 
good  cause  shown. 

§308.33    PubHc  Iwarings. 

[h]  General  rule.  All  hearings  shall  be 
open  to  the  public,  unless  the  FDIC.  in 
its  discretion,  determines  that  holding 
an  open  hearing  would  be  contrary  to 
the  public  interest.  Within  20  days  of 
service  of  the  notice  or.  in  the  case  of 
change-in-control  proceedings  under 
section  7(j)(4)  of  the  FDIA  (12  U.S.C 
1817  (j)(4)).  within  20  days  from  service 
of  the  hearing  order,  any  respondent 
may  file  with  the  Executive  Secretary  a 
request  for  a  private  hearing,  and  any 
party  may  file  a  pleading  in  reply  to 
such  a  request.  Such  requests  and 
replies  are  governed  by  §  306.23.  Failure 
to  file  a  request  or  a  reply  is  deemed  a 
waiver  of  any  objections  regarding 
whether  the  hearing  will  be  public  or 
private. 

(b)  FHing  document  under  seal. 
Enforcement  Counsel,  in  his  or  her 
discretion,  may  file  any  document  or 
part  of  a  document  under  seal  if 
disclosure  of  the  document  would  be 
contrary  to  the  public  interest.  The 
administrative  law  judge  shall  taice  all 
appropriate  steps  to  preserve  the 
confidentiality  of  such  documents  or 
parts  thereof,  including  closing  portions 
of  the  hearing  to  the  public. 

$  308.34    Haartns  subpoenas. 

(a)  Issuance.  (1)  Upon  application  of  a 
party  showing  general  relevance  and 
reasonableness  of  scope  of  the 
testimony  or  other  evidence  sought,  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requiring  the  attendance  of  a  witness  at 
the  hearing  or  the  production  of 
documentary  or  physical  evidence  at 


such  hearing.  The  application  for  a 
hearing  subpoena  must  also  contain  a 
proposed  subpoena  specifying  the 
attendance  of  a  witness  or  the 
production  of  evidence  from  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia  or  as 
otherwise  provided  by  law  at  any 
designated  place  where  the  hearing  is 
being  conducted. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  During  a 
hearing,  such  applications  may  be  made 
orally  on  the  record  before  the 
administrative  law  judge.  The  party 
making  the  application  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other  party 
to  the  proceeding. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  any 
conditions  consistent  with  this  subpart. 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  v/hom  a  hearing  subpoena  is 
directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2]  Any  motion  to  quash  or  modify  a 
hearing  subpoena  must  be  filed  prior  to 
the  time  specified  in  the  subpoena  for 
compliance,  but  not  more  than  ten  days 
after  the  date  of  service  of  the  subpoena 
upon  the  movant 

(c)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  subpoena  issued  pursuant  to  this 
section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may 
seek  enforcement  of  the  subpoena 
pursuant  to  §  308.26(c). 

§308.35    CofMhict  of  hearings. 

(a)  General  rules.  (1)  Hearings  shall 
be  conducted  so  as  to  provide  a  fair  and 
expeditious  presentation  of  the  relevant 
disputed  issues.  Each  party  has  the  right 
to  present  its  case  or  defense  by  oral 
and  documentary  evidence  and  to 
conduct  such  cross  examination  as  may 
be  required  for  full  disclosure  of  the 
facts. 


(2)  Order  of  hearing.  Enforcement 
Counsel  shall  present  its  case-inK:hief 
first  unless  otherwise  ordered  by  the 
administrative  law  judge,  or  unless 
otherwise  expressly  specified  by  law  or 
regulation.  Enforcement  Counsel  shall 
be  the  first  party  to  present  an  opening 
statement  and  a  closing  statement,  and 
may  make  a  rebuttal  statement  after  the 
respondent's  closing  statement.  If  there 
are  multiple  respondents,  respondents 
may  agree  antong  themselves  as  to  their . 
order  of  presentation  of  their  cases,  but 
if  they  do  not  agree  the  administrative 
law  judge  shall  fix  the  order. 

(3)  Stipulations.  Unless  the 
administrative  law  judge  directs 
otherwise,  all  stipulations  of  fact  and 
law  previously  agreed  upon  by  the 
parties,  and  all  documents,  the 
admissibility  of  which  have  been 
previously  stipulated,  will  be  admitted 
into  evidence  upon  commence ir.ent  of 
the  hearing. 

(b)  Transcript  The  hearing  must  be 
recorded  and  transcribed.  The  transcript 
shall  be  made  available  to  any  party 
upon  payment  of  the  cost  thereof.  The 
administrative  law  judge  shall  have 
authority  to  order  the  record  corrected, 
either  upon  motion  to  correct  upon 
stipulation  of  the  parties,  or  following 
notice  to  the  parties  upon  the 
administrative  law  judge's  own  n:.ct:cn. 
The  administrative  law  judge  shall  serve 
notice  upon  all  parties  that  the  certified 
transcript,  together  with  all  hearing 
exhibits  and  exhibits  introduced  but  not 
admitted  into  evidence  at  the  hearing, 
has  been  filed. 

§308.86    EvMance. 

(a)  Admissibility.  (1)  Except  as  is 
otherwise  set  forth  in  this  section, 
relevant,  material,  and  reliable  evidence 
that  is  not  unduly  repetitive  is 
admissible  to  the  fullest  extent 
authorized  by  the  Administrative 
Procedure  Act  and  other  apphcable  law. 

(2)  Evidence  that  would  be  admissible 
under  the  Federal  Rules  of  Evidence  is 
admissible  in  a  proceeding  conducted 
pursuant  to  this  subpart. 

(3)  Evidence  that  would  be 
inadmissible  under  the  Federal  Rules  of 
Evidence  may  not  be  deemed  or  ruled  to 
be  inadmissible  in  a  proceeding 
conducted  pursuant  to  this  subpart  if 
such  evidence  is  relevant,  material, 
reliable  and  not  unduly  repetitive. 

(b)  Official  notice.  (1)  Official  notice 
may  be  taken  of  any  material  fact  which 
may  be  judicially  noticed  by  a  United 
States  district  court  and  any  material 
information  in  the  official  public  records 
of  any  Federal  or  state  government 
agency. 


(2)  All  matters  officially  nc 
the  administrative  law  judge 
Directors  shall  appear  on  the 

(3)  If  official  notice  is  requ 
taken  of  any  material  fact  tli 
upon  timely  request,  shall  be 
an  opportunity  to  object. 

(c)  Documents.  (1)  A  dupli 
a  document  is  admissible  to 
extent  as  the  original,  unless 
issue  is  raised  as  to  whether 
in  some  material  respect  not 
legible  copy  of  the  original. 

(2)  Subject  to  the  requirem 
paragraph  (a)  of  this  section 
document  including  a  reporl 
examination,  super\isory  ac 
inspection  or  visitation,  prep 
appropriate  Federal  financie 
regulatory  agency  or  state  n 
agency,  is  admissible  either 
without  a  sponsoring  witnes 

(3)  Witnesses  may  use  exi 
newly  created  charts,  exhib: 
calendars,  calculations,  outl 
graphic  material  to  summari 
illustrate,  or  simplify  the  pre 
testimony.  Such  materials  re 
to  the  administrative  law  ju 
discretion,  be  used  with  or  \ 
being  admitted  into  evidenc 

(d)  Objections.  (1)  Object! 
admissibility  of  evidence  mi 
made  and  rulings  on  all  obj( 
appear  on  the  record. 

(2)  When  an  objection  to 
line  of  questioning  propoun( 
witness  is  sustained,  the  ex 
counsel  may  make  a  specifi 
the  record  of  what  he  or  she 
prove  by  the  expected  testii 
witness,  either  by  represent 
counsel  or  by  direct  interroj 
witness. 

(3)  The  administrative  la^ 
retain  rejected  exhibits,  ad( 
marked  for  identification,  fc 
and  transmit  such  exhibits 
of  Directors. 

(4)  Failure  to  object  to  ad 
evidence  or  to  any  ruling  cc 
waiver  of  the  objection. 

(e)  Stipulations.  The  part 
stipulate  as  to  any  relevant 
fact  or  the  authentication  o 
relevant  documents.  Such  s 
must  be  received  in  evideni 
hearing,  and  are  binding  or 
with  respect  to  the  matters 
stipulated. 

(f)  Depositions  ofunavai 
witnesses.  (1)  If  a  witness  i 
to  testify  at  a  hearing,  and 
has  testified  in  a  depositioi 
parties  in  a  proceeding  had 
an  opportunity  to  participa 
may  offer  as  evidence  all  o 
the  transcript  of  the  deposi 
including  deposition  exhibi 
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hearings. 

(1)  Hearings  shall 
to  provide  a  fair  and 
ation  of  the  relevant 
:h  party  has  the  right 
r  defense  by  oral 
fidence  and  to 
examination  as  may 
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(2)  Order  of  hearing.  Enforcement 
Counsel  shall  present  its  case-inKihlef 
First,  unless  otherwise  ordered  by  the 
administrative  law  judge,  or  unless 
otherwise  expressly  specified  by  law  or 
regulation.  Enforcement  Counsel  shall 
be  the  first  party  to  present  an  opening 
statement  and  a  closing  statement,  and 
may  make  a  rebuttal  statement  after  the 
respondent's  closing  statement.  If  there 
are  multiple  respondents,  respondents 
may  agree  aniong  themselves  as  to  their  , 
order  of  presentation  of  their  cases,  but 
if  they  do  not  agree  the  administrative 
law  judge  shall  fix  the  order. 

(3)  Stipulations.  Unless  the 
administrative  law  judge  directs 
otherwise,  all  stipulations  of  fact  and 
law  previously  agreed  upon  by  the 
parties,  and  all  documents,  the 
admissibility  of  which  have  been 
previously  stipulated,  will  be  admitted 
into  evidence  upon  commencement  of 
the  hearing. 

(b)  Transcript  The  hearing  must  be 
recorded  and  transcribed.  The  transcript 
shall  be  made  available  to  any  party 
upon  payment  of  the  cost  thereof.  The 
administrative  law  judge  shall  have 
authority  to  order  the  record  corrected, 
either  upon  motion  to  correct,  upon 
stipulation  of  the  parties,  or  following 
notice  to  the  parties  upon  the 
administrative  law  judge's  own  mcticn. 
The  administrative  law  judge  shall  serve 
notice  upon  all  parties  that  the  certified 
transcript,  together  with  all  hearing 
exhibits  and  exhibits  introduced  but  not 
admitted  into  evidence  at  the  hearing, 
has  been  filed. 

§308.a«    EvMcnc*. 

(a)  Admissibility.  (1)  Except  as  is 
otherwise  set  forth  in  this  section, 
relevant,  materiel,  and  reliable  evidence 
that  is  not  unduly  repetitive  is 
admissible  to  the  fullest  extent 
authorized  by  the  Administrative 
Procedure  Act  and  other  applicable  law. 

(2)  Evidence  that  would  be  admissible 
under  the  Federal  Rules  of  Evidence  is 
admissible  in  a  proceeding  conducted 
pursuant  to  this  subpart. 

(3]  Evidence  that  would  be 
inadmissible  under  the  Federal  Rules  of 
Evidence  may  not  be  deemed  or  ruled  to 
be  inadmissible  in  a  proceeding 
conducted  pursuant  to  this  subpart  if 
such  evidence  is  relevant,  material, 
reliable  and  not  unduly  repetitive. 

(b)  Official  notice.  (1)  Official  notice 
may  be  taken  of  any  material  fact  which 
may  be  judicially  noticed  by  a  United 
States  district  court  and  any  material 
information  in  the  official  public  records 
of  any  Federal  or  state  government 
agency. 


(2)  All  matters  officially  noticed  by 
the  administrative  law  judge  or  Board  of 
Directors  shall  appear  on  the  record. 

(3)  If  official  notice  is  requested  or 
taken  of  any  material  fact,  the  parties, 
upon  timely  request,  shall  be  afforded 
an  opportunity  to  object. 

(c)  Documents.  (1)  A  duplicate  copy  of 
a  document  is  admissible  to  the  same 
extent  as  the  original,  unless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  copy  of  the  original. 

(2)  Subject  to  the  requirements  of 
paragraph  (a)  of  this  section,  any 
document,  including  a  report  of 
examination,  supervisory  activity, 
inspection  or  visitation,  prepared  by  an 
appropriate  Federal  financial  institution 
regulatory  agency  or  state  regulatory 
agency,  is  admissible  either  with  or 
without  a  sponsoring  witness. 

(3)  Witnesses  may  use  existing  or 
newly  created  charts,  exhibits, 
calendars,  calculations,  outlines  or  other 
graphic  material  to  summarize, 
illustrate,  or  simplify  the  presentation  of 
testimony.  Such  materials  may,  subject 
to  the  administrative  law  judge's 
discretion,  be  used  with  or  without 
being  admitted  into  evidence. 

(d)  Objections.  (1)  Objections  to  the 
admissibility  of  evidence  must  be  timely 
made  and  rulings  on  all  objections  must 
appear  on  the  record. 

(2)  When  an  objection  to  a  question  or 
line  of  questioning  propounded  to  a 
witness  is  sustained,  the  examining 
counsel  may  make  a  specific  proffer  on 
the  record  of  what  he  or  she  expected  to 
prove  by  the  expected  testimony  of  the 
witness,  either  by  representation  of 
counsel  or  by  direct  interrogation  of  the 
witness. 

(3)  The  administrative  law  judge  shall 
retain  rejected  exhibits,  adequately 
marked  for  identification,  for  the  record, 
and  transmit  such  exhibits  to  the  Board 
of  Directors. 

(4)  Failure  to  object  to  admission  of 
evidence  or  to  any  ruling  constitutes  a 
waiver  of  the  objection. 

(e)  Stipulations.  The  parties  may 
stipulate  as  to  any  relevant  matters  of 
fact  or  the  authentication  of  any 
relevant  documents.  Such  stipulations 
must  be  received  in  evidence  at  a 
hearing,  and  are  binding  on  the  parties 
with  respect  to  the  matters  therein 
stipulated. 

(f)  Depositions  of  unavailable 
witnesses.  (1)  If  a  witness  is  unavailable 
to  testify  at  a  hearing,  and  that  witness 
has  testified  in  a  deposition  to  which  all 
parties  in  a  proceeding  had  notice  and 
an  opportunity  to  participate,  a  party 
may  offer  as  evidence  all  or  any  part  of 
the  transcript  of  the  deposition, 
including  deposition  exhibits,  if  any. 


(2)  Such  deposition  transcript  is 
adjnissible  to  the  same  extent  that 
testimony  would  have  been  admissible 
had  that  person  testified  at  the  hearing, 
provided  that  if  a  witness  refused  to 
answer  proper  questions  during  the 
depositions,  the  administrative  law 
judge  may,  on  that  basis,  limit  the 
admissibility  of  the  deposition  in  any 
manner  that  justice  requires. 

(3)  Only  those  portions  of  a  deposition 
received  in  evidence  at  the  hearing 
constitute  a  part  of  the  record. 

§  3M.37    Proposed  fkMllngs  and 
conclusions. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Any  party  may 
file  with  the  administrative  law  judge 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order  within  30  days  after  the  parties 
have  received  notice  that  the  transcript 
has  been  filed  with  the  administrative 
law  judge,  unless  otherwise  ordered  by 
the  administrative  law  judge. 

(2)  Proposed  findings  and  conclusions 
must  be  supported  by  citation  to  any 
relevant  authorities  and  by  page 
references  to  any  relevant  portions  of 
the  record.  A  post-hearing  brief  may  be 
filed  in  support  of  proposed  findings  and 
conclusions,  either  as  part  of  the  same 
document  or  in  a  separate  document. 
Any  party  who  fails  to  file  timely  with 
the  administrative  law  judge  any 
proposed  finding  or  conclusion  is 
deemed  to  have  waived  the  right  to  raise 
in  any  subsequent  filing  or  submission 
any  issue  not  addressed  in  such  party's 
proposed  finding  or  conclusion. 

(b)  Reply  briefs.  Reply  briefs  may  be 
filed  within  15  days  after  the  date  on 
which  the  parties'  proposed  findings, 
conclusions,  and  order  are  due.  Reply 
briefs  must  be  strictly  limited  to 
responding  to  new  matters,  issues,  or 
arguments  raised  in  another  party's 
papers.  A  party  who  has  not  filed 
proposed  findings  of  fact  and 
conclusions  of  law  or  a  post-hearing 
brief  may  not  file  a  reply  brief. 

(c)  Simultaneous  filing  required.  The 
administrative  law  judge  shall  not  order 
the  filing  by  any  party  of  any  brief  or 
reply  brief  in  advance  of  the  other 
party's  filing  of  its  brief. 

§  308.3S    Recommended  decision  and 
filing  of  record. 

Within  45  days  after  expiration  of  the 
time  allowed  for  filing  reply  briefs  under 
S  308.37(b),  the  administrative  law  judge 
shall  file  with  and  certify  to  the 
Executive  Secretary  for  decision  the 
record  of  the  proceeding.  The  record 
must  include  the  administrative  law 
judge's  recommended  decision, 
recommended  findings  of  fact, 


recommended  conclusions  of  law  and 
proposed  order,  all  prehearing  and 
hearing  transcripts,  exhibits,  and 
rulings;  and  the  motions,  briefs, 
memoranda,  and  other  supporting 
papers  filed  in  connection  writh  the 
hearing.  The  administrative  law  judge 
shall  ser\'e  upon  each  party  the 
recommended  decision,  findings, 
conclusions,  and  proposed  order. 

S  306.39    Exceptions  to  recommended 


(a)  Filing  exceptions.  Within  30  days 
after  service  of  the  reconunended 
decision,  findings,  conclusions,  and 
proposed  order  under  §  308.38,  a  party 
may  file  with  the  Executive  Secretary 
written  exceptions  to  the  administrative 
law  judge's  recommended  decision, 
findings,  conclusions  or  proposed  order, 
to  the  admission  or  exclusion  of 
evidence,  or  to  the  failure  of  the 
administrative  law  judge  to  make  a  • 
ruling  proposed  by  a  party.  A  supporting 
brief  may  be  filed  at  the  time  the 
exceptions  are  filed,  either  as  part  of  the 
same  document  or  in  a  separate 
document. 

(b)  Effect  of  failure  to  file  or  raise 
exceptions.  (1)  Failure  of  a  party  to  file 
exceptions  to  those  matters  specified  in 
paragraph  (a)  of  this  section  within  the 
time  prescribed  is  deemed  a  waiver  of 
objection  thereto. 

(2)  No  exception  need  be  considered 
by  the  Board  of  Directors  if  the  party 
taking  exception  had  an  opportunity  to 
raise  the  same  objection,  issue,  or 
ergxmient  before  the  administrative  law 
judge  and  failed  to  do  so. 

(c)  Contents.  (1)  All  exceptions  and 
briefs  in  support  of  such  exceptions 
must  be  confined  to  the  particular 
matters  in,  or  omissions  from,  the 
administrative  law  judge's 
recommendations  to  which  that  party 
takes  exception. 

(2)  All  exceptions  and  briefs  in 
support  of  exceptions  must  set  forth 
page  or  paragraph  references  to  the 
specific  parts  of  the  administrative  law 
judge's  reconunendations  to  which 
exception  is  taken,  the  page  or 
paragraph  references  to  those  portions 
of  the  record  relied  upon  to  support  each 
exception,  and  the  legal  authority  relied 
upon  to  support  each  exception. 

S  30t.40    Revtew  by  Board  of  DIrectort. 

(a)  Notice  of  submission  to  Board  of 
Directors.  When  the  Executive 
Secretary  determines  that  the  record  in 
the  proceeding  is  complete,  the 
Executive  Secretary  shall  serve  notice 
upon  the  parties  that  the  proceeding  has 
been  submitted  to  the  Board  of  Directors 
for  final  decision. 
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(h]  Oral  argument  before  the  Board  of 
Directors.  Upon  the  initiative  of  the 
Board  of  Directors  or  on  the  written 
request  of  any  party  filed  with  the 
Executive  Secretary  within  the  time  for 
filing  exceptions,  liie  Board  of  Directors 
may  order  and  hear  oral  argument  on 
the  recommended  findings,  conclusions, 
decision,  and  order  of  the  administrative 
law  judge.  A  written  request  by  a  party 
must  show  good  cause  for  oral  argument 
and  state  reasons  why  arguments 
cannot  be  presented  adequately  in 
writing.  A  denial  of  a  request  for  oral 
argument  may  be  set  forth  in  the  Board 
of  Directors'  final  decision.  Oral 
argument  before  the  Board  of  Directors 
must  be  on  the  record. 

(c)  Final  decision.  (1)  Decisional 
employees  may  advise  and  assist  the 
Board  of  Directors  in  the  consideration 
and  disposition  of  the  case.  The  final 
decision  of  the  Board  of  Directors  »viH 
be  based  upon  review  of  the  entire 
record  of  the  proceeding,  except  that  the 
Board  of  Directors  may  limit  the  issues 
to  be  reviewed  to  those  findings  and 
conclusions  to  which  opposing 
arguments  or  exceptions  have  been  filed 
by  the  parties. 

(2)  The  Board  of  Directors  shall  render 
a  final  decision  within  90  days  after 
notification  of  the  parties  that  the  case 
has  been  submitted  for  final  decision,  or 
90  days  after  oral  argument. whichever 
is  later,  unless  die  Board  of  Directors 
orders  that  the  action  or  any  aspect 
thereof  be  remanded  to  the 
administrative  law  judge  for  further 
proceedings.  Copies  of  the  final  decision 
and  order  of  the  Board  of  Directors  shall 
be  served  upon  each  party  to  the 
proceeding,  upon  other  persons  required 
by  statute,  and.  if  directed  by  the  Board 
of  Directors  or  required  by  statute,  upon 
any  appropriate  state  or  Federal 
supervisory  authority. 

§  308.41    Stays  pending  |udtcial  review. 

The  commencement  of  proceedings 
for  judicial  review  of  a  final  decision 
and  order  of  the  FDIC  may  not.  unless 
specifically  ordered  by  the  Board  of 
Directors  or  a  reviewing  court,  operate 
as  a  stay  of  any  order  issued  by  the 
FDIC.  The  Board  of  Directors  may.  hi  its 
discretion,  and  on  such  terms  as  it  finds 
just,  stay  the  effectiveness  of  all  or  any 
part  of  its  order  pending  a  final  decision 
on  a  petition  for  review  of  that  order. 

Subpart  B— General  Rules  of 
Procedure 

§308.101    Scope  «l  Local  RMtM. 

(a)  Subparts  B  and  C  of  the  Local 
Roles  prescribe  rules  of  practice  and 
procedure  to  be  foflowed  in  tt^e 
administrative  enforcement  proceedings 


initiated  by  the  FDIC  as  set  forth  in 
§  308.01  of  the  Uniform  Rules. 

(b)  Except  as  otherwise  specifically 
proi'ided.  the  Uniform  Rules  and  subpart 
B  of  the  Local  Rules  shall  not  apply  to 
subparts  D  through  P  of  the  Local  Rules. 

(c)  Subpart  C  of  the  Local  Rules  shall 
apply  to  any  administrative  proceeding 
initiated  by  the  FDIC. 

§308.102    Authority  Of  Board  of  Directors 
and  Executive  Secretary. 

(a)  The  Board  of  Directors.  (1)  The 
Board  of  Directors  may,  at  any  time 
during  the  pendency  of  a  proceeding, 
perform,  direct  the  performance  of.  or 
waive  performance  of.  any  act  which 
could  be  done  or  ordered  by  the 
Executive  Secretary. 

(2)  Nothing  contained  in  this  part  306 
shall  be  construed  to  limit  the  power  of 
the  Board  of  Directors  granted  by 
applicable  statutes  or  regulations. 

(b)  The  Executive  Secretary.  When  no 
administrative  law  judge  has 
jurisdiction  over  a  proceeding,  the 
Executive  Secretary  may  act  in  place  of, 
and  with  the  same  authority  as.  an 
administrative  law  judge,  except  that 
the  Executive  Secretary  may  not  hear  a 
case  on  the  merits  or  make  a 
recommended  decision  on  the  merits  to 
the  Board  of  Directors. 

§  308. 103    Appointment  of  administrative 
law  Judge. 

(a)  Appointment.  Unless  otherwise 
directed  by  the  Board  of  Directors  or  as 
otherwise  provided  in  the  Local  Rules,  a 
hearing  within  the  scope  of  this  part  308 
shall  be  held  before  an  administrative 
law  judge  of  die  Office  of  Financial 
Institution  Adjudication  ("OFIA"). 

(b)  Procedures.  (1)  The  Executive 
Secretary  shall  promptly  after  issuance 
of  the  notice  refer  the  matter  to  the 
OFIA  which  shall  secure  the 
appointment  of  an  administrative  law 
judge  to  hear  the  proceeding. 

(2)  OFIA  shall  advise  the  parties,  in 
writing,  that  an  administrative  law  judge 
has  been  appointed. 

§308.104    Filings  with  the  Board  of 
Directors. 

(a)  General  Rule.  All  materials 
required  to  be  filed  with  or  referred  to 
the  Board  of  Directors  in  any 
proceedings  under  this  part  308  shall  be 
filed  with  the  Executive  Secretary, 
Federal  Deposit  Insurance  Corporation, 
550 17th  Street  NW..  Washington.  DC 
20429. 

(b)  Scope.  Fdings  to  be  made  with  the 
Executive  Secretary  include  pleadings 
and  motions  filed  during  the  proceeding; 
the  record  filed  by  the  administrative 
law  judge  after  the  issuance  of  a 
recommended  decision;  the 


recommended  decision  filed  by  the 
administrative  law  judge  following  a 
motion  for  summary  disposition; 
referrals  by  the  administrative  law  judge 
of  motions  for  interlocutory  review; 
motions  and  responses  to  motions  filed 
by  the  parties  after  the  record  has  been 
certified  to  the  Board  of  Directors; 
exceptions  and  requests  for  oral 
argument;  and  any  other  papers  required 
to  be  filed  with  the  Board  of  Directors 
under  this  part  308. 

§  308.105    Custodian  of  the  record. 

The  Executive  Secretary  is  the  official 
custodian  of  the  record  when  no 
administrative  law  judge  has 
jurisdiction  ever  the  proceeding.  As  the 
official  custodian,  the  Executive 
Secretary  shall  maintain  the  official 
record  of  all  papers  filed  in  each 
proceeding. 

§  308. 1 06    Written  testimony  In  lieu  of  oral 
tiearlng. 

(a)  General  rule.  (1)  At  any  time  more 
than  fifteen  days  before  the  hearing  is  to 
commence,  on  the  motion  of  any  party 
or  on  his  or  her  own  motion,  the 
administrative  law  judge  may  order  that 
the  parties  present  part  or  all  of  their 
case-iri-chief  and,  if  ordered,  their 
rebuttal,  in  the  form  of  exhibits  and 
wTitten  statements  sworn  to  by  the 
witness  offering  such  statements  as 
evidence,  provided  that  if  any  party 
objects,  the  administrative  law  judge 
shall  not  require  such  a  format  if  that 
format  would  violate  the  objecting 
party's  right  under  the  Administrative 
Procedure  Act,  or  other  applicable  law, 
or  would  otherwise  unfairly  prejudice 
that  party. 

[2]  Any  such  order  shall  provide  that 
each  party  shall,  upon  request  have  the 
same  right  of  oral  cross-examination  (or 
redirect  examination)  as  would  exist 
had  the  witness  testified  orally  rather 
than  through  a  written  statement.  Such 
order  shall  also  provide  that  any  party 
has  a  right  to  call  any  hostile  witness  or 
adverse  party  to  testify  orally. 

(b)  Scheduling  of  submission  of 
written  testimony.  (1)  tf  written  direct 
testimony  and  exhibits  are  ordered 
under  paragraph  (a)  of  this  section,  the 
administrative  law  judge  shall  require 
that  it  be  filed  within  the  time  period  for 
commencement  of  the  hearing,  and  the 
hearing  shall  be  deemed  to  have 
commenced  on  the  day  such  testimony 
is  due. 

(Z)  Absent  good  cause  shown,  written 
rebuttal,  if  any,  shall  be  submitted  and 
the  oral  portion  of  the  hearing  begun 
within  30  days  of  the  date  set  for  filing 
written  direct  testimony. 
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(3)  The  administrative  law  j 
direct  unless  good  cause  requ 
otherwise,  that — 

(i)  All  parties  shall  simultar 
any  exhibits  and  written  direc 
testimony  required  under  part 
(b)(1)  of  this  section;  and 

(ii)  All  parties  shall  simulta: 
file  any  exhibits  and  written  r 
required  under  paragraph  (b)( 
section. 

(c)  Failure  to  comply  with  o 
written  testimony.  (1)  The  fail 
party  to  comply  with  an  ordet 
written  testimony  or  exhibits 
and  in  the  manner  required  ui 
section  shall  be  deemed  a  wa 
party's  right  to  present  any  ev 
except  testimony  of  a  previou 
identified  adverse  party  or  ho 
witness.  Failure  to  file  writter 
or  exhibits  is,  however,  not  a 
that  party's  right  of  cross-exa: 
or  a  waiver  of  the  right  to  prei 
rebuttal  evidence  that  was  no 
to  be  submitted  in  written  fon 

(2)  Late  filings  of  papers  un 
section  may  be  allowed  and  e 
only  upon  good  cause  shown. 

§  308.107    Document  discovery 

(a)  Parties  to  proceedings  S( 
9  308.01  of  the  Uniform  Rules 
provided  in  the  Local  Rules  m 
discovery  only  through  the  pr 
documents.  No  other  form  of  i 
shall  be  allowed. 

(b)  Any  questioning  at  a  de 
a  person  producing  document 
to  a  document  subpoena  shall 
limited  to  the  identification  oj 
documents  produced  by  that  | 
a  reasonable  examination  to  ( 
whether  the  subpoenaed  pers 
an  adequate  search  for.  and  h 
produced,  all  subpoenaed  doc 

Subpart  C— Rules  of  Practio 
the  FDIC  and  Standards  of  C 

§308.108    Sanction*. 

(a)  General  rule.  Appropria 
sanctions  may  be  imposed  wl 
counsel  or  party  has  acted,  oi 
act,  in  a  manner  required  by  < 
statute,  regulations,  or  order, 
act  or  failure  to  act: 

(1)  Constitutes  contemptuoi 

(2)  Has  in  a  material  way  ii 
prejudiced  some  other  party  i 
substantive  injury,  incurring  i 
expenses  including  attorney's 
prejudicial  delay,  or  otherwis 

(3)  Is  a  clear  and  unexcusei 
of  an  applicable  statute,  regul 
order  or 

(4)  Has  unduly  delayed  the 
proceeding. 
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recommended  decision  filed  by  the 
administrative  law  judge  following  a 
motion  for  summary  disposition; 
referrals  by  the  administrative  law  judge 
of  motions  for  interlocutory  review; 
motions  and  responses  to  motions  filed 
by  the  parties  after  the  record  has  been 
certified  to  the  Board  of  Directors; 
exceptions  and  requests  for  oral 
argument;  and  any  other  papers  required 
to  be  filed  with  the  Board  of  Directors 
under  this  part  308. 

§  308. 105    Custodian  of  th«  record. 

The  Executive  Secretary  is  the  official 
custodian  of  the  record  when  no 
administrative  law  judge  has 
jurisdiction  over  the  proceeding.  As  the 
official  custodian,  the  Executive 
Secretary  shall  maintain  the  official 
record  of  all  papers  filed  in  each 
proceeding. 

§308.106    Written  testimony  In  lieu  of  oral 
ftearing. 

(a)  General  rule.  (1)  At  any  time  more 
than  fifteen  days  before  the  hearing  is  to 
commence,  on  the  motion  of  any  party 
or  on  his  or  her  own  motion,  the 
administrative  law  Judge  may  order  that 
the  parties  present  part  or  all  of  their 
case-ih-chief  and.  if  ordered,  their 
rebuttal,  in  the  form  of  exhibits  and 
wTitten  statements  sworn  to  by  the 
witness  offering  such  statements  as 
evidence,  provided  that  if  any  party 
objects,  the  administrative  law  judge 
shall  not  require  such  a  format  if  that 
format  would  violate  the  objecting 
party's  right  under  the  Administrative 
Procedure  Act,  or  other  applicable  law, 
or  would  otherwise  unfairly  prejudice 
that  party. 

[2]  Any  such  order  shall  provide  that 
each  party  shall,  upon  request  have  the 
same  right  of  oral  cross-examination  (or 
redirect  examination)  as  would  exist 
had  the  witness  testified  orally  rather 
than  through  a  written  statement.  Such 
order  shall  also  provide  that  any  party 
has  a  right  to  call  any  hostile  witness  or 
adverse  party  to  testify  orally. 

(b)  Scheduling  of  submission  of 
written  testimony.  (1)  ff  written  direct 
testimony  and  exhibits  are  ordered 
under  paragraph  (a)  of  this  section,  the 
administrative  law  judge  ahall  require 
that  it  be  filed  within  the  time  period  for 
commencement  of  the  hearing,  and  the 
hearing  shall  be  deemed  to  have 
commenced  on  the  day  such  testimony 
is  due. 

(2)  Absent  good  cause  shown,  written 
rebuttal,  if  any,  shall  be  submitted  and 
the  oral  portion  of  the  hearing  begun 
within  30  days  of  the  date  set  for  filing 
written  direct  testimony. 


(3)  The  administrative  law  judge  shall 
direct,  unless  good  cause  requires 
otherwise,  that — 

(i)  All  parties  shall  simultaneously  file 
any  exhibits  and  written  direct 
testimony  required  under  paragraph 
(b)(1)  of  this  section;  and 

(ii)  All  parties  shall  simultaneously 
file  any  exhibits  and  written  rebuttal 
required  under  paragraph  (b)(2)  of  this 
section. 

(c)  Failure  to  comply  with  order  to  file 
written  testimony.  (1)  The  failure  of  any 
party  to  comply  with  an  order  to  file 
written  testimony  or  exhibits  at  the  time 
and  in  the  manner  required  under  this 
section  shall  be  deemed  a  waiver  of  that 
party's  right  to  present  any  evidence, 
except  testimony  of  a  previously 
identified  adverse  party  or  hostile 
witness.  Failure  to  file  written  testimony 
or  exhibits  is.  however,  not  a  waiver  of 
that  party's  right  of  cross-examination 
or  a  waiver  of  the  right  to  present 
rebuttal  evidence  that  was  not  required 
to  be  submitted  in  wrritten  form. 

(2)  Late  filings  of  papers  under  this 
section  may  be  allowed  and  accepted 
only  upon  good  cause  shown. 

S  308. 1 07    Document  discovery. 

(a)  Parties  to  proceedings  set  forth  at 
S  308.01  of  the  Uniform  Rules  and  as 
provided  in  the  Local  Rules  may  obtain 
discovery  only  through  the  production  of 
documents.  No  other  form  of  discovery 
shall  be  allowed. 

(b)  Any  questioning  at  a  deposition  of 
a  person  producing  documents  pursuant 
to  a  document  subpoena  shall  be  strictly 
limited  to  the  identification  of 
documents  produced  by  that  person  and 
a  reasonable  examination  to  determine 
whether  the  subpoenaed  person  made 
an  adequate  search  for,  and  has 
produced,  all  subpoenaed  documents. 

Subpart  C->Rules  of  Practice  Before 
the  FDIC  and  Standarda  of  Conduct 

{308.108    Sanctions. 

(a)  General  rule.  Appropriate 
sanctions  may  be  imposed  when  any 
counsel  or  party  has  acted,  or  failed  to 
act,  in  a  manner  required  by  applicable 
statute,  regulations,  or  order,  and  that 
act  or  failure  to  act: 

(1)  Constitutes  contemptuous  conduct; 

(2)  Has  in  a  material  way  injured  or 
prejudiced  some  other  party  in  terms  of 
substantive  injury,  incurring  additional 
expenses  including  attorney's  fees, 
prejudicial  delay,  or  otherwise; 

(3)  Is  a  clear  and  unexcused  violation 
of  an  applicable  statute,  regulation,  or 
order  or 

(4)  Has  unduly  delayed  the 
proceeding. 


(b)  Sanctions.  Sanctions  which  may 
be  imposed  include  any  one  or  more  of 
the  following: 

(1)  Issuing  an  order  against  the  party; 

(2)  Rejecting  or  striking  any  testimony 
or  documentary  evidence  offered,  or 
other  papers  filed,  by  the  party; 

(3)  Precluding  the  party  from 
contesting  specific  issues  or  findings; 

(4)  Precluding  the  party  from  offering 
certain  evidence  or  from  challenging  or 
contesting  certain  evidence  offered  by 
another  party; 

(5)  Precluding  the  party  from  making  a 
late  filing  or  conditioning  a  late  filing  on 
any  terms  that  are  just;  and 

(6)  Assessing  reasonable  expenses, 
including  attorney's  fees,  incurred  by 
any  other  party  as  a  result  of  the 
improper  action  or  failure  to  act. 

(c)  Limits  on  dismissal  as  a  sanction. 
No  recommendation  of  dismissal  shall 
be  made  by  the  administrative  law  judge 
or  granted  by  the  Board  of  Directors 
based  on  the  failure  to  hold  a  hearing 
within  the  time  period  called  for  in  this 
part  308,  or  on  the  failure  of  an 
administrative  law  judge  to  render  a 
recommended  decision  within  the  time 
period  called  for  in  this  part  308,  absent 
a  finding: 

(1)  That  the  delay  resulted  solely  or 
principally  from  the  conduct  of  the  FDIC 
enforcement  counsel; 

(2)  That  the  conduct  of  the  FDIC 
enforcement  counsel  is  unexcused; 

(3)  That  the  moving  respondent  took 
all  reasonable  steps  to  oppose  and 
prevent  the  subject  delay; 

(4)  That  the  moving  respondent  has 
been  materially  prejudiced  or  injured; 
and 

(5)  That  no  lesser  or  different  sanction 
is  adequate. 

(d)  Procedure  for  imposition  of 
sanctions.  (1)  The  administrative  law 
judge,  upon  the  request  of  any  party,  or 
on  his  or  her  own  motion,  may  impose 
sanctions  in  accordance  with  this 
section,  provided  that  the  administrative 
law  judge  may  only  recommend  to  the 
Board  of  Directors  the  sanction  of 
entering  a  final  order  determining  the 
case  on  the  merits. 

(2)  No  sanction,  other  than  refusing  to 
accept  late  papers,  authorized  by  this 
section  shall  be  imposed  without  prior 
notice  to  all  parties  and  an  opportunity 
for  any  counsel  or  party  against  whom 
sanctions  would  be  imposed  to  be 
heard.  Such  opportimlty  to  be  heard 
may  be  on  such  notice,  and  the  response 
may  be  in  such  form,  as  the 
administrative  law  judge  directs.  The 
opportunity  to  be  heard  may  be  limited 
to  an  opportunity  to  respond  orally 
immediately  after  the  act  or  inaction 
covered  by  this  section  is  noted  by  the 
administrative  law  judge. 


(3)  Requests  for  the  imposition  of 
sanctions  by  any  party,  and  the 
imposition  of  sanctions,  shall  be  treated 
for  interlocutory  review  purposes  in  the 
same  manner  as  any  other  ruling  by  the 
administrative  law  judge. 

(4)  Section  not  exclusive  Nothing  in 
this  section  shall  be  read  as  precluding 
the  administrative  law  judge  or  the 
Board  of  Directors  from  taking  any  other 
action,  or  imposing  any  restriction  or 
sanction,  authorized  by  applicable 
statute  or  regulation. 

S  308.109    Suspension  and  distMrment 

(a)  Discretionary  suspension  and 
disbarment.  (1)  The  Board  of  Directors 
may  suspend  or  revoke  the  privilege  of 
any  counsel  to  appear  or  practice  before 
the  FDIC  if,  after  notice  of  and 
opportunity  for  hearing  in  the  matter, 
that  counsel  is  found  by  the  Board  of 
Directors: 

(i)  Not  to  possess  the  requisite 
qualifications  to  represent  others; 

(ii)  To  be  seriously  lacking  in 
character  or  integrity  or  to  have  engaged 
in  material  unethical  or  improper 
professional  conduct; 

(iii)  To  have  engaged  in,  or  aided  and 
abetted,  a  material  and  knowing 
violation  of  the  FDIA;  or 

(iv)  To  have  engaged  in  contemptuous 
conduct  before  the  FDIC.  Suspension  or 
revocation  on  the  grounds  set  forth  in 
paragraphs  (a)(1)  (ii),  (iii),  and  (iv)  of 
this  section  shall  only  be  ordered  upon  a 
further  finding  that  the  counsel's 
conduct  or  character  was  sufficiently 
egregious  as  to  justify  suspension  or 
revocation. 

(2)  Unless  otherwise  ordered  by  the 
Board  of  Directors,  an  application  for 
reinstatement  by  a  person  suspended  or 
disbarred  under  paragraph  (a)(1)  of  this 
section  may  be  made  in  writing  at  any 
time  more  than  three  years  after  the 
effective  date  of  the  suspension  or 
disbarment  and,  thereafter,  at  any  time 
more  than  one  year  after  the  person's 
most  recent  application  for 
reinstatement.  The  suspension  or 
disbarment  shall  continue  until  the 
applicant  has  been  reinstated  by  the 
Board  of  Directors  for  good  cause  shown 
or  until,  in  the  case  of  a  suspension,  the 
suspension  period  has  expired.  An 
applicant  for  reinstatement  under  this 
provision  may,  in  the  Board  of  Directors' 
sole  discretion,  be  a^orded  a  hearing. 

(b)  Mandatory  suspension  and 
disbarment.  (1)  Any  counsel  who  has 
been  and  remains  suspended  or 
disbarred  by  a  court  of  the  United  States 
or  of  any  state,  territory,  district, 
commonwealth,  or  possession;  or  any 
person  who  has  been  and  remains 
suspended  or  barred  from  practice 
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before  the  OCC  Board  of  Governors,  the 
OTS,  the  NCUA.  the  Securities  and 
Exchange  Connnission,  or  the 
Commodity  Futures  Trading 
Commisson:  or  any  person  who  has 
been  convicted  of  a  lelony,  or  of  a 
misdemeanor  involving  moral  turpitude, 
within  the  last  ten  years,  shall  be 
suspended  automatically  from  appearing 
or  practicing  before  the  FDiC.  A 
disbarment  suspension,  or  conviction 
within  the  meaning  of  this  paragraph  (b) 
shall  be  deemed  to  have  occurred  when 
the  disbarring,  suspending,  or  convicting 
agency  or  tribunal  enters  its  judgment  or 
order,  regardless  of  whether  an  appeal 
is  pending  or  could  be  taken,  and 
includes  a  jodginent  or  an  order  on  a 
plea  of  nolo  contendere  or  on  consent, 
regardless  of  whether  a  violation  is 
admitted  in  the  consent. 

(2)  Any  person  appearing  or  practicing 
before  the  FDIC  who  is  the  subject  of  an 
order,  judgment  decree,  or  finding  of  the 
types  set  forth  in  paragraph  (b)(1)  of  this 
section  shall  pron\ptly  file  with  the 
Executive  Secretary  a  copy  thereof, 
together  with  any  related  opinion  or 
statement  of  the  agency  or  tribunal 
involved.  Failure  to  file  any  such  paper 
shall  not  impair  the  operation  of  any 
other  provision  of  this  section. 

(3)  A  suspension  or  disbarment  under 
paragraph  (b)(1)  of  this  section  from 
practice  before  the  FDIC  shall  continue 
until  the  applicant  has  been  reinstated 
by  the  Board  of  Directors  for  good  cause 
shown,  provided  that  any  person 
suspended  or  disbarred  under  paragraph 
(b)(i)  of  this  section  shall  be 
automatically  reinstated  by  the 
Executive  Secretarj',  upon  appropriate 
application,  if  all  the  grouncU  ior 
suspension  or  disbarment  under 
paragraph  (bKl)  of  this  section  are 
subsequently  removed  by  a  reversal  of 
the  conviction  (or  the  passage  of  time 
since  the  conviction)  or  termination  of 
the  underlying  suspension  or 
disbarment.  An  application  for 
reinstatement  on  any  other  grounds  by 
any  person  suspended  or  disbarred 
under  paragraph  (bK  1)  of  this  section 
may  be  filed  at  any  time  not  less  than 
one  year  after  the  applicant's  most 
recent  application.  An  applicant  for 
reinstatement  under  this  provision  may. 
in  the  Board  of  Directors'  sole 
discretion,  be  afforded  a  hearing. 

(c)  Hearings  under  this  section. 
Hearings  conducted  under  this  section 
shall  be  conducted  in  substantially  the 
same  manner  as  other  hearings  under 
the  Utiform  Rules,  provided  that  in 
proceedings  to  terminate  an  existing 
FDIC  suspension  or  disbarment  order, 
the  person  seekkig  the  termination  of 
the  order  shall  bear  the  burden  of  going 


forward  with  an  application  and  with 
proot  and  that  the  Board  of  Directors 
may,  in  its  sole  discretion,  direct  that 
any  proceeding  to  terminate  an  existing 
suspension  or  disbarment  by  the  FDIC 
be  limited  to  written  submissions. 

(d)  Summary  suspension  for 
contemptuous  conduct.  A  finding  by  the 
administrative  law  judge  of 
contemptuous  conduct  diffing  the  course 
of  any  proceeding  shall  be  grounds  for 
summary  suspension  by  the 
administrative  law  judge  of  a  counsel  or 
other  representative  from  any  further 
participation  in  that  proceeding  for  the 
duration  of  that  proceeding. 

(e)  Practice  defined.  Unless  the  Board 
of  Directors  orders  otherwise,  for  the 
purposes  of  this  section,  practicing 
before  the  FDIC  includes,  but  is  not 
limited  to.  transacting  any  business  with 
the  FDIC  as  counsel  or  agent  for  any 
other  person  and  the  preparation  of  any 
statement  opinion,  or  other  paper  by  a 
counsel  which  statement  opinion,  or 
paper  is  filed  with  the  FDIC  in  any 
registration  statement,  notification, 
application,  report  or  other  document 
with  the  consent  of  such  counsel. 

Subpart  D— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Disapproval  of  Acquisition  of  Control 

§308.110    Scope. 

Except  as  specifically  indicated  in  tiiis 
subpart,  the  rules  and  procedures  in  this 
subpart,  subpart  B  of  the  Local  Rules, 
and  the  Uniform  Rules  shall  apply  to 
proceedings  in  connection  with  the 
disapproval  by  the  Board  of  Directors  or 
its  designee  of  a  proposed  acquisition  of 
control  of  an  insured  nonmember  bank. 

§  308.1 1 1    Grounds  for  disapproval. 

The  following  are  grounds  for 
disapproval  of  a  proposed  acquisition  of 
control  of  an  insured  nonmember  bank: 

(a)  The  proposed  acquisition  of 
control  wo'jld  result  in  a  monopoly  or 
would  be  in  furtherance  of  any 
combination  or  conspiracy  to 
monopolize  or  attempt  to  monopolize 
the  banking  business  in  any  part  of  the 
United  States; 

(b)  The  effect  of  the  proposed 
acquisition  of  control  in  any  section  of 
the  United  States  may  be  to 
substantially  lessen  competition  or  to 
tend  to  create  a  monopoly  or  would  in 
any  other  manner  be  in  restraint  of 
trade,  and  the  anticompetitive  effects  of 
the  proposed  acquisition  of  control  are 
not  clearly  outweighed  in  the  public 
interest  by  the  probable  effect  of  the 
transaction  in  meeting  the  convenience 
and  needs  of  the  community  to  be 
served: 


(c)  The  finandai  condition  of  any 
acquiring  person  might  jeopardize  the 
financial  stability  of  the  bank  or 
prejudice  the  interests  of  the  depositors 
of  the  bank: 

(d)  The  competence,  experience,  er 
integrity  of  any  acquiring  person  or  of 
any  of  ^e  proposed  management 
personnel  indicates  that  it  would  not  be 
in  the  interest  of  ttie  depositors  of  the 
bank,  or  in  the  interest  of  the  public,  to 
permit  such  person  to  control  the  bank; 

(e)  Any  acquiring  person  neglects, 
fails,  or  refuses  to  furnish  to  the  FDIC  ail 
the  information  required  by  the  FDIC;  or 

(f)  The  FDIC  determines  that  the 
proposed  acquisition  would  result  in  an 
adverse  effect  on  the  Bank  Insurance 
Fund  or  the  Savings  Association 
Insurance  Fund. 

§308.112    Notice  of  diaap^ovat. 

(a)  General  rule.  (1)  Within  three  days 
of  the  decision  by  the  Board  of  Directors 
or  its  designee  to  disapprove  a  proposed 
acquisition  of  control  of  an  insured 
nonmember  bank,  a  written  notice  of 
disapproval  shall  be  mailed  by  first 
class  mail  to,  or  otherwise  served  upon, 
the  party  seeking  acquire  control. 

(2)  The  notice  of  disapproval  shall: 
(i)  Contain  a  statement  of  the  basis  for 
the  disapproval;  and 

(ii)  Indicate  that  a  hearing  may  be 
requested  by  filing  a  written  request 
with  the  Executive  Secretary  within  ten 
days  after  service  of  the  notice  of 
disapproval;  and  if  a  hearing  is 
requested,  that  an  answer  to  the  notice 
of  disapproval,  as  required  by  S  308.113, 
must  be  filed  within  20  days  after 
service  of  the  notice  of  disapproval. 

(b)  Waiver  of  hearing.  Failure  to 
request  a  hearing  pursuant  to  this 
section  shall  constitute  a  waiver  of  the 
opportunity  for  a  hearing  and  the  notice 
of  disapproval  shall  constitute  a  final 
and  unappealable  order. 

(c)  Section  308.18(b)  of  the  Uniform 
Rules  shall  not  apply  to  the  content  of 
the  Notice  of  Disapproval. 

§  308.1 13    Answer  to  notice  of  disapprovaL 

(a)  Contents.  \\]  An  answer  to  the 
notice  of  disapproval  of  a  proposed 
acquisition  of  control  shall  be  filed 
within  20  days  after  service  of  the  notice 
of  disapproval  and  shall  specifically 
deny  those  portions  of  the  notice  of 
disapproval  which  are  disputed.  Those 
portions  of  the  notice  of  disapproval 
which  arc  not  specifically  denied  are 
deemed  admitted  by  the  applicant. 

(2)  Any  hearing  under  this  subpart 
shall  be  limited  to  those  parts  of  the 
notice  of  disapproval  that  are 
specifically  denied. 


(b)  Failure  to  anstrer  Faih 
respondent  to  file  an  answer 
this  sectkm  within  the  thne  p 
constitutes  a  waiver  of  his  or 
appear  and  contest  the  allegi 
notice  of  disapproval.  If  no  ti 
answer  ia  filed,  Enforcemest 
may  file  a  motion  for  entry  a 
of  default.  Upon  a  finding  tlu 
cause  hat  been  shown  for  th< 
file  a  timely  answer,  the  adrr 
law  judge  shall  file  a  recomn 
decision  containing  the  findii 
relief  sought  in  the  notice.  A 
issued  by  the  Board  of  Dlreci 
upon  a  respondent's  failure  t 
deemed  to  be  an  order  issuer 
consent 

§308.114    Burden  of  proof. 

The  ultimate  burden  of  pre 
upon  the  person  proposing  tc 
depository  institution.  T>»e  b 
going  forward  with  a  prima} 
shall  be  upon  the  FDIC. 

Sutipart  E— Rutec  and  Proci 
Applicabfe  to  Proc— dinga  I 
Assessment  of  Ctvll  Penaiti 
Willful  Violations  of  the  Chi 
Bank  Control  Act 

§308.115    Scope. 

The  rules  and  procedures  i 
subpart,  subpart  B  of  the  Lot 
and  the  Uniform  Rules  shall 
proceedings  to  assess  civil  p 
against  any  person  for  wilifti 
of  the  Change  in  Bank  Contr 
1978  (12  U.S.C.  1817(j)),  or  ar 
or  order  issued  pursuant  the: 
connection  with  the  affairs  c 
nonmember  banW 

§308.116    Asaeesmcnt  Of  pen 

(a)  Id  general.  The  civil  mt 
penalty  shall  be  assessed  up 
service  of  a  Notice  of  Assesi 
shall  become  final  and  unap 
unless  the  respondent  requei 
pursuant  to  (  308.19(cK2). 

(b)  Amount.  (1)  Any  perso 
violates  any  provision  of  the 
Bank  Control  Act  or  any  rule 
or  order  Issued  by  the  FDIC 
thereto,  shall  forfeit  and  pay 
money  penalty  of  not  more  t 
for  each  day  the  violation  cc 

(2)  Any  person  who  violat 
provision  of  the  Change  in  D 
Act  or  any  rule,  regulation,  c 
issued  by  the  FDIC  pursuant 
recklessly  engages  in  any  on 
unsound  practice  in  conduct 
affairs  of  a  depository  institx 
breaches  any  fiduciary  duty: 
violation,  practice  or  breach 
pattern  of  misconduct;  or  ca 
likely  to  cause  more  than  a  i 
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;retion,  direct  that 
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pension  for 
hict.  A  finding  by  the 
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e  from  any  further 
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otherwise,  for  the 
:tioa.  practicing 
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1  or  agent  for  any 
le  preparation  of  any 
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nection  with  the 
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oposed  acquisition  of 
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>able  effect  of  the 
ting  the  convenience 
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(c)  The  Bnancial  condition  of  any 
acquiring  person  might  jeopardize  the 
financial  stability  of  the  bank  or 
prejudice  the  interests  of  the  depositors 
of  the  bank: 

(d)  The  competence,  experience,  or 
integrity  of  any  acquiring  person  or  of 
any  of  the  proposed  management 
personnel  indicates  that  it  would  not  be 
in  the  interest  of  ttie  depositors  of  the 
bank,  or  in  the  interest  of  the  public  to 
permit  such  person  to  control  the  bank; 

(e)  Any  acquiring  person  neglects, 
fails,  or  refuses  to  furnish  to  the  FDIC  all 
the  information  required  by  the  FDIC:  or 

(f)  The  FDIC  determines  that  the 
proposed  acquisition  would  result  in  an 
adverse  effect  on  the  Bank  Insurance 
Fund  or  the  Savings  Association 
Insurance  Fund. 

§308.112    Notice  of  diMpproval. 

(a)  General  rule.  (1)  Within  three  days 
of  the  decision  by  the  Board  of  Directors 
or  its  designee  to  disapprove  a  proposed 
acquisition  of  control  of  an  insured 
nonmember  bank,  a  written  notice  of 
disapproval  shall  be  mailed  by  first 
class  mail  to,  or  otherwise  served  upon, 
the  party  seeking  acquire  control. 

(2)  The  notice  of  disapproval  shall: 
(i)  Contain  a  statement  of  the  basis  for 
the  disapproval;  and 

(ii)  Indicate  that  a  hearing  may  be 
requested  by  filing  a  written  request 
with  the  Executive  Secretary  within  ten 
days  after  service  of  the  notice  of 
disapproval;  and  if  a  hearing  is 
requested,  that  an  answer  to  the  notice 
of  disapproval,  as  required  by  S  306.113, 
must  be  filed  within  20  days  after 
service  of  the  notice  of  disapproval. 

(b)  Waiver  of  hearing.  Failure  to 
request  a  hearing  pursuant  to  this 
section  shall  constitute  a  waiver  of  the 
opportunity  for  a  hearing  and  the  notice 
of  disapproval  shall  constitute  a  final 
and  unappealable  order. 

(c)  Section  308.18(b)  of  the  Uniform 
Rules  shall  not  apply  to  the  content  of 
the  Notice  of  Disapproval. 

§  308.1 13    Answer  to  notice  of  disapproval. 

(a)  Contents.  \1]  An  answer  to  the 
notice  of  disapproval  of  a  proposed 
acquisition  of  control  shall  be  filed 
vdthin  20  days  after  service  of  the  notice 
of  disapproval  and  shall  specifically 
deny  those  portions  of  the  notice  of 
disapproval  which  are  disputed.  Those 
portions  of  the  notice  of  disapproval 
which  are  not  specifically  denied  are 
deemed  admitted  by  the  applicant. 

(2)  Any  hearing  under  this  subpart 
shall  be  limited  to  those  parts  of  die 
notice  of  disapproval  that  are 
specifically  denied. 


(b)  Failure  to  answer.  Faihire  of  a 
respondent  to  file  an  answer  required  by 
this  section  within  the  thne  provided 
constitutes  a  waiver  of  his  or  her  right  to 
appear  and  contest  the  allegations  in  the 
notice  of  disapproval.  If  no  timely 
answer  is  filed.  Enforcement  Counsel 
may  file  a  motion  for  entry  of  an  oider 
of  default.  Upon  a  futding  that  no  good 
cause  has  been  shown  for  the  faihire  to 
file  a  timely  answer,  the  administrative 
law  judge  shall  file  a  recommended 
decision  containing  the  Rndings  and 
relief  sought  in  the  notice.  A  ^nal  order 
issued  by  the  Board  of  Directors  based 
upon  a  respondent's  failure  to  answer  is 
deemed  to  be  an  order  issued  upon 
consent. 

{308.114    Burden  of  prool 

The  ultimate  burden  of  proof  sbaQ  be 
upon  the  person  proposing  to  acquire  a 
depository  institution.  Tl»e  burden  of 
going  forward  with  a  prima  facie  case 
shall  be  upon  the  FDIC. 

Subpart  E— Rule*  and  Proceduret 
Applicable  to  Proceedings  Refatiivg  to 
Assessment  of  Ctvlt  Penatties  for 
Willful  Violations  of  the  Change  in 
Bank  Cofftrol  Act 

9  308.1  IS    Scope. 

The  rules  and  procedures  of  this 
subpart,  subpart  B  of  the  Local  Rules 
and  the  Uniform  Rules  shall  apply  to 
proceedings  to  assess  civil  penalties 
against  any  person  for  willful  violation 
of  the  Change  in  Bank  Control  Act  of 
1978  (12  U.S.C.  1817(j)).  or  any  regulation 
or  order  issued  pursuant  thereto,  m 
connection  with  the  affairs  of  an  insured 
nonmember  baDl>^ 

S  308.116    Asaeesmcntofpenattle«L 

(a)  Id  general.  The  civil  money 
penalty  shall  be  assessed  upon  the 
service  of  a  Notice  of  Assessment  which 
shall  become  final  and  unappealable 
unless  the  respondent  requests  a  hearing 
pursuant  to  (  308.19(cK2). 

(b)  A/noiuit.  (1)  Any  person  who 
violates  any  provision  of  the  Change  in 
Bank  Control  Act  or  any  rule,  regulation, 
or  order  issued  by  the  FDIC  pursuant 
thereto,  shall  forfeit  and  pay  a  civil 
money  penalty  of  not  more  than  $5,000 
for  each  day  the  violation  continues. 

(2)  Any  person  who  violates  any 
provision  of  the  Change  in  Bank  Control 
Act  or  any  rule,  regulation,  or  order 
issued  by  the  FDIC  pursuant  thereto;  or 
recklessly  engages  in  any  unsafe  or 
unsound  practice  in  conducting  the 
affairs  of  a  depository  institution;  or 
breaches  any  fiduciary  dut3r;  whkh 
violatioa  practice  or  breadi  is  part  of  a 
pattern  of  misconduct:  or  causes  or  is 
likely  to  cause  more  than  a  minimal  loss 


to  such  institution;  or  results  in 
pecuniary  gain  or  other  benefit  to  stidt 
person,  shall  forfeit  and  pay  a  civil 
money  penalty  of  not  more  than  $25,000 
for  each  day  sxich  violation,  practice  or 
breach  continues. 

(3)  Any  person  who  knowingly 
violates  any  provision  of  the  Cbange  in 
Bank  Control  Act  or  any  rule,  regulation, 
or  order  issued  by  the  FDIC  pursuant 
thereto;  or  engages  in  any  unsafe  or 
unsound  practice  in  conducting  the 
affairs  of  a  depository  institution:  or 
breaches  any  fiduciary  duty,  and 
knowingly  or  recklessly  causes  a 
substantial  loss  to  such  institution  or  a 
substantial  pecuniary  gain  or  other 
benefit  to  such  institution  or  a 
substantial  pecuniary  gain  or  other 
benefit  to  such  person  by  reason  of  sttch 
violation,  practice  or  breach,  shall 
forfeit  and  pay  a  civil  money  penalty  not 
to  exceed: 

(ij  In  the  case  of  a  person  other  than  a 
depository  institution — (1,000,000  per 
day  for  each  day  the  violation,  practice 
or  breach  continues;  or 

(ii)  In  the  case  of  a  depository 
institution — an  amount  not  to  exceed  the 
lesser  of  $1,000,000  or  one  percent  of  the 
total  assets  of  such  institution  for  each 
day  the  violation,  practice  or  breach 
continues. 

(c)  Mitigating  factors.  In  assessing  the 
amount  of  the  penalty,  the  Board  of 
Directors  or  its  designee  shall  consider 
the  gravity  of  the  violation,  the  history 
of  previous  violations,  respondent's 
financial  resources,  good  faith,  and  any 
other  matters  as  justice  may  require. 

(d)  Failure  to  ansuvr.  Faihire  of  a 
respondent  to  file  an  answer  required  by 
this  section  within  the  time  provided 
constitutes  a  waiver  of  his  or  her  ri^t  to 
appear  and  contest  the  allegations  hi  the 
notice  of  disapproval.  If  no  timely 
answer  is  filed.  Enforcement  Counsel 
may  file  a  motion  for  entry  of  an  order 
of  default.  Upon  a  fmding  that  no  good 
cause  has  been  shown  for  the  failure  to 
file  a  timely  answer,  the  administrative 
law  judge  shall  file  a  recommended 
decision  containing  the  findings  and 
relief  sought  in  the  notice.  A  final  order 
issued  by  the  Board  of  Directors  based 
upon  a  respondent's  failure  to  answer  is 
deemed  to  be  an  order  issued  upon 
consent 

9308.117    Effective  date  of,  and  payment 
under,  an  order  to  pay. 

If  the  respondent  both  requests  a 
hearing  and  serves  an  answer,  civil 
penalties  assessed  pursuant  to  this 
subpart  are  due  and  payable  00  days 
after  an  order  to  pay,  issued  after  the 
hearing  or  upon  default  is  served  upon 
the  respondent,  unless  the  order 
provides  for  a  different  period  of 


payment.  Civil  penalties  assessed 
pursuant  to  an  order  to  pay  itsoed  upon 
consent  are  due  and  payable  within  tbe 
time  specified  therein. 


9  308.118    CoNactlonofi 

The  FDIC  may  collect  any  civil 
penalty  assessed  pursoaat  to  tMe 
subpart  by  agreement  with  the 
respondent,  or  the  FDIC  may  bring  •■ 
action  against  the  respondent  to  recover 
the  penalty  amount  in  the  appropriate 
United  States  district  court.  All 
penalties  collected  under  this  section 
shall  be  paid  over  to  the  Treasury  of  the 
United  States. 


Subpart  F— Rulee  and  I 
Applicable  to  Pioceedfctgs  for 
invokintary  Tennlfwtlofi  of  Wtmmi 
Statue 

9  308.118   Scope. 

(a)  Involuntary  terminatioa  of 
insurance  pursuant  to  section  8(a)  of  the 
FDIA.  The  rules  and  procedures  in  this 
subpart,  subpart  B  of  the  Local  Rules 
and  the  Uniform  Roles  shall  apply  to 
proceedings  In  connection  with  the 
involuntary  termination  of  the  insured 
status  of  an  insured  bank  depository 
institution  or  an  insured  branch  of  a 
foreign  bank  pursuant  to  section  8(a)  of 
the  FDL\  (12  U.S.C.  iaia(a)),  except  thai 
the  Uniform  Rules  and  subpart  B  of  the 
Local  Rules  shall  not  apply  to  the 
temporary  suspension  of  insurance 
pursuant  to  section  8(a)(8)  ol  the  FDIA 
(12  U.SjC.  in8(aK8)). 

(b)  Involuntary  termination  of 
insurance  pursuant  to  section  8fp)  of  the 
Act  The  rules  and  procedures  In 

I  308.124  of  this  subpart  F  shall  apply  to 
proceedings  in  connection  with  the 
involuntary  termination  of  the  insured 
status  of  an  insured  depository 
institution  or  an  insured  branch  of  a 
foreign  bank  pursuant  to  section  8(pl  of 
the  FDL\  (12  U.S.C.  1818(p)).  The 
Uniform  Rules  shall  not  spply  to 
proceedings  under  section  8(p)  of  the 
FDIA. 

9308.120    CfOMode ler immtneMm ot 
insurance. 

(a)  General  rule.  The  following  are 
grounds  for  involuntary  termination  of 
insurance  pursuant  to  section  8(a)  of  the 
FDL\: 

(1)  An  insured  depository  institution 
or  its  directors  or  trustees  have  engaged 
or  are  engaging  in  unsafe  or  unsound 
practices  in  conducting  the  business  of 
such  depository  institution: 

(2)  An  insured  depository  InstitBtion 
is  in  an  unsafe  or  unsound  condition 
such  that  it  should  not  continue 
operations  as  an  insured  depository 
institution;  or 
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(3]  An  insured  depository  institution 
or  its  directors  or  trustees  have  violated 
an  applicable  law,  rule,  regulation, 
order,  condition  Imposed  in  writing  by 
the  FDIC  in  connection  with  the  granting 
of  any  application  or  other  request  by 
the  insured  depository  institution  or 
have  violated  any  written  agreement 
entered  into  between  the  insured 
depository  institution  and  the  FDIC. 

(b)  Extraterritorial  acts  of  foreign 
banks.  An  act  or  practice  committed 
outside  the  United  States  by  a  foreign 
bank  or  its  directors  or  trustees  which 
would  otherwise  be  a  ground  for 
termination  of  insured  status  under  this 
section  shall  be  a  ground  for  termination 
if  the  Board  of  Directors  finds: 

(1)  The  act  or  practice  has  been,  is,  or 
is  likely  to  be  a  cause  of,  or  carried  on  in 
connection  with  or  in  furtherance  of,  an 
act  or  practice  committed  within  any 
state,  territory,  or  possession  of  the 
United  States  or  the  District  of  Columbia 
that  in  and  of  itself,  would  be  an 
appropriate  basis  for  action  by  the 
FDIC:  or 

(2)  The  act  or  practice  committed 
outside  the  United  States,  if  proven, 
would  adversely  affect  the  insurance 
risk  of  the  FDIC 

(c)  Failure  of  foreign  bank  to  secure 
removal  of  personnel.  The  failure  of  a 
foreign  bank  to  comply  with  any  order 
of  removal  or  prohibition  issued  by  the 
Board  of  Directors  or  the  failure  of  any 
person  associated  with  a  foreign  bank  to 
appear  promptly  as  a  party  to  a 
proceeding  pursuant  to  section  8(e)  of 
the  FDIA  (12  U.S.C.  1818(e)).  shall  be  a 
ground  for  termination  of  insurance  of 
deposits  in  any  branch  of  the  bank. 

S  308.121    Notification  to  primary 
regulator. 

(a)  Service  of  notification.  (1)  Upon  a 
determination  by  the  Board  of  Directors 
or  its  designee  pursuant  to  S  308.120  of 
an  unsafe  or  unsound  practice  or 
condition  or  of  a  violation,  a  notification 
shall  be  served  upon  the  appropriate 
Federal  banking  agency  of  the  insured 
depository  institution,  or  the  State 
banking  supervisor  if  the  FDIC  is  the 
appropriate  Federal  banking  agency. 

The  notification  shall  be  served  not 
less  than  30  days  before  the  Notice  of 
Intent  to  Terminate  Insured  Status 
required  by  section  8(a)(2)(B)  of  the 
FDL\  (12  U.S.C.  1818(a)(2)(B)).  and 
S  308.122,  except  that  this  period  for 
notification  may  be  reduced  or 
eliminated  with  the  agreement  of  the 
appropriate  Federal  banking  agency. 

(2J  Appropriate  Federal  banking 
agency  shall  have  the  meaning  given 
that  term  in  section  3(q)  of  the  FDIA  (12 
U.S.C.  1813(q)).  and  shall  be  the  OCC  in 
the, case  of  a  national  bank,  a  District 


bank  or  an  insured  Federal  branch  of  a 
foreign  bank;  the  FDIC  in  the  case  of  an 
insured  nonmember  bank.  Including  an 
insured  State  branch  of  a  foreign  bank: 
the  Board  of  Governors  in  the  case  of  a 
state  member  bank;  or  the  OTS  in  the 
case  of  an  insured  Federal  or  state 
savings  association. 

(3)  In  the  case  of  a  state  nonmember 
bank,  insured  Federal  branch  of  a 
foreign  bank,  or  state  member  bank,  in 
addition  to  service  of  the  notification 
upon  the  appropriate  Federal  banking 
agency,  a  copy  of  the  notification  shall 
be  sent  to  the  appropriate  State  banking 
supervisor. 

(4)  In  instances  in  which  a  Temporary 
Order  Suspending  Insurance  is  issued 
pursuant  to  section  8(a)(8)  of  the  FDIA 
(12  U.S.C.  1818(a)(8)).  the  notification 
may  be  served  concurrently  with  such 
order. 

(b)  Contents  of  notification.  The 
notification  shall  contain  the  FDIC's 
determination,  and  the  facts  and 
circumstances  upon  which  such 
determination  is  based,  for  the  purpose 
of  securing  correction  of  such  practice, 
condition,  or  violation. 

S  308. 1 22    Notice  of  Intent  to  terminate. 

(a)  If,  after  serving  the  notification 
under  j  308.121,  the  Board  of  Directors 
determines  that  any  unsafe  or  unsound 
practices,  condition,  or  violation, 
specified  in  the  notification,  requires  the 
termination  of  the  insured  status  of  the 
insured  depository  institution,  the  Board 
of  Directors  or  its  designee,  if  it 
determines  to  proceed  further,  shall 
cause  to  be  served  upon  the  insured 
depository  institution  a  notice  of  its 
intention  to  terminate  insured  status  not 
less  than  30  days  after  service  of  the 
notification,  unless  a  shorter  time  period 
has  been  agreed  upon  by  the 
appropriate  Federal  banking  agency. 

(b)  The  Board  of  Directors  or  its 
designee  shall  cause  a  copy  of  the  notice 
to  be  sent  to  the  appropriate  Federal 
banking  agency  and  to  the  appropriate 
state  banking  supervisor,  if  any. 

S  308.123    Notice  to  depositors. 

If  the  Board  of  Directors  enters  an 
order  terminating  the  insured  status  of 
an  insured  depository  institution  or 
branch,  the  insured  depository 
institution  shall,  on  the  day  that  order 
becomes  final,  or  on  such  other  day  as 
that  order  prescribes,  mail  a  notification 
of  termination  of  insured  status  to  each 
depositor  at  the  depositor's  last  address 
of  record  on  the  books  of  the  insured 
depository  institution  or  branch.  The 
insured  depository  institution  shall  also 
publish  the  notification  in  two  issues  of 
a  local  newspaper  of  general  circulation 
and  shall  furnish  the  FDIC  with  proof  of 


such  publications.  The  notification  to 
defHMitors  shall  include  information 
provided  In  substantially  the  following 
form: 
Notice 


(Date)- 

1.  The  status  of  the . 


,  as  an 


(insured  depository  institution)  (insured 
branch)  under  the  provisions  of  the  Federal 
Deposit  Insurance  Act,  will  terminate  as  of 

the  close  of  business  on  the day  ' 

of ,19 

2.  Any  deposits  made  by  you  after  that 
date,  either  new  deposits  or  additions  to 
existing  deposits,  will  not  be  insured  by  the 
Federal  Deposit  Insurance  Corporation. 

3.  Insured  deposits  in  the  (depository 

institution)  (branch)  on  the day 

of ,  19 ,  will  continue  to  be 

insured,  as  provided  by  Federal  Deposit 
Insurance  Act,  for  2  years  after  the  close  of 

business  on  the day  of 

,19- 


.  Provided,  however,  that 
any  withdrawals  after  the  close  of  business 

on  the day  of .  19 . 

will  reduce  the  insurance  coverage  by  the 
amount  of  such  withdrawals. 

(Name  of  (depository  institution  or  branch) 

(Address) 

The  notification  may  include  any  additional 
information  the  depository  Institution  deems 
advisable,  provided  that  the  information 
required  by  this  section  shall  be  set  forth  In  a 
conspicuous  manner  on  the  first  page  of  the 
notirtcation. 

§  308.124    Involuntery  termination  of 
Insured  status  for  failure  to  receive 
deposits. 

(a)  Notice  to  show  cause.  When  the 
Board  of  Directors  or  its  designee  has 
evidence  that  an  insured  depository 
institution  is  not  engaged  in  the  business 
of  receiving  deposits,  other  than  trust 
funds,  the  Board  of  Directors  or  its 
designee  shall  give  written  notice  of  this 
evidence  to  the  depository  institution 
and  shall  direct  the  depository 
institution  to  show  cause  why  its 
insured  status  should  not  be  terminated 
under  the  provisions  of  section  8(p)  of 
the  FDIA  (12  U.S.C.  1818(p)).  The 
insured  depository  institution  shall  have 
30  days  after  receipt  of  the  notice,  or 
such  longer  period  as  is  prescribed  in 
the  notice,  to  submit  affidavits,  other 
written  proof,  and  any  legal  arguments 
that  it  is  engaged  in  the  business  of 
receiving  deposits  other  than  trust 
funds. 

(b)  Notice  of  termination  date.  If.  upon 
consideration  of  the  affidavits,  other 
written  proof,  and  legal  arguments,  the 
Board  of  Directors  determines  that  the 
depository  institution  is  not  engaged  in 
the  business  of  receiving  deposits,  other 
than  trust  funds,  the  finding  shall  be 
conclusive  and  the  Board  of  Directors 


shall  notify  the  depository  ku 
that  its  iasureii  status  wiU  tei 
the  expiration  of  the  first  full 
seiQiaonuaJ  assessment  perk> 
issuance  of  that  notiTication. 
(c)  Notification  to  deposito. 
terminatioa  of  insured  status. 
the  time  specified  by  the  Boai 
Directors  and  prior  to  the  dat 
termination  of  its  hisured  stal 
depository  institution  shall  m 
notification  of  termination  of 
status  to  each  depositor  at  th 
depxwitor's  last  address  of  ret 
books  of  the  depository  instit 
depository  institution  shall  a! 
the  notification  in  two  issues 
newspaper  of  genial  drciils 
shall  furnish  the  FDIC  with  pi 
puWcatioBS.  The  notilicatioii 
depositors  shall  include  tnfoc 
provided  in  substantially  the 
forme 


Notice 
(Date)- 


II 


The  statss  of  the . 


depositary  institatioo)  (inaHr«i  fc 
the  Federal  Dtpoett  Inawaaca  A 

terminate  en  ttke day 

of la aad  its 

thereiqwn  cease  to  be  insured. 


(Neae  of  depositary  tastitation  < 

(Address) 

The  notification  aaay  include 
additional  information  the  dc 
institution  deems  advisable, 
that  the  information  required 
section  shall  be  set  forth  in  a 
conspicuous  manner  on  the  f 
the  notification. 


{308.125    Ts 
deposit  ineufanc«b 

(a)  If,  while  an  action  is  pe 
section  8(a)(2)  of  the  FDIA  (1 
1818(a)(2)).  the  Board  of  Dire 
consultation  with  the  approp 
Federal  banking  agency,  find 
insured  depository  institutioi 
than  a  special  snpenrisory  a: 
which  f  366.126  of  this  svbpE 
has  no  tangible  capital  undei 
guidelines  or  regulations  of  t 
appropriate  Federal  banking 
Board  of  Directors  nay  issue 
Temporary  Order  Suspendin 
Insurance,  pending  completk 
proceedings  under  section  8( 
FDIA  fl2U.S.C.  1818(a)t2)). 

(b)  The  temporary  order  si 
served  upon  the  insured  last 
a  copy  seal  to  the  qiproprial 
banking  agency  and  to  tbe  a{ 
State  banking  supervisor. 

(c)  The  temporary  order  A 
effective  ten  days  from  the  d 
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aderal  branch  of  a 
C  in  the  case  of  an 
iank,  including  an 
of  a  foreign  bank; 
)r8  in  the  case  of  a 
ir  the  OTS  in  the 
derai  or  state 

state  nonmember 
1  branch  of  a 
!  member  bank,  in 
'  the  notification 
Federal  banking 
notification  shall 
date  State  banking 

which  a  Temporary 
surance  is  issued 
[a)(6)  of  the  FDIA 
,  the  notification 
rrently  with  such 

ification.  The 

tain  the  FDIC's 

le  facts  and 

/vhich  such 

id,  for  the  purpose 

1  of  such  practice, 

n. 

lent  to  tennlnate. 
the  notiHcatioa 
Joard  of  Directors 
insafe  or  unsound 
or  violation, 
cation,  requires  the 
iured  status  of  the 
istitution,  the  Board 
jignee.  if  it 
d  further,  shall 
}on  the  insured 
I  a  notice  of  its 
e  insured  status  not 
;r  service  of  the 
shorter  time  period 
a  by  the 

sanking  agency, 
irectors  or  its 
a  copy  of  the  notice 
•opriate  Federal 
to  the  appropriate 
isor,  if  any. 

eposltors. 
ictors  enters  an 
!  insured  status  of 
y  institution  or 
iepository 
he  day  that  order 
such  other  day  as 
,  mail  a  notification 
ired  status  to  each 
isitor's  last  address 
cs  of  the  insured 
1  or  branch.  The 
istitution  shall  also 
on  in  two  issues  of 
general  circulation 
FDIC  with  proof  of 


such  publications.  The  notification  to 
depositors  shall  include  information 
provided  In  substantially  the  following 
form: 

Notice 

(Date)- 

1.  The  status  of  the 


,  as  an 


(insured  depository  institution)  (insured 
branch)  under  the  provisions  of  the  Federal 
Deposit  Insurance  Act,  will  terminate  as  of 

the  close  of  business  on  the day 

of ,  19 . 

2.  Any  deposits  made  by  you  after  that 
date,  either  new  deposits  or  additions  to 
existing  deposits,  will  not  be  insured  by  the 
Federal  Deposit  Insurance  Corporation. 

3.  Insured  deposits  in  the  (depository 

institution)  (branch)  on  the day 

of ,  19 ,  will  continue  lo  be 

insured,  as  provided  by  Federal  Deposit 
Insurance  Act,  for  2  years  after  the  close  of 

business  on  the day  of 

,19- 


.  Provided  however,  that 
any  withdrawals  after  the  close  of  business 

on  the day  of .  19 . 

will  reduce  the  insurance  coverage  by  the 
amount  of  such  withdrawals. 

(Name  of  (depository  institution  or  branch) 

(Address) 

The  notification  may  include  any  additional 
information  the  depository  institution  deems 
advisable,  provided  that  the  information 
required  by  this  section  shall  be  set  forth  in  a 
conspicuous  manner  on  the  first  page  of  the 
notification. 

§  308.124    Involuntary  termination  of 
Insured  status  for  faMure  to  receive 
deposits. 

(a)  Notice  to  show  cause.  When  the 
Board  of  Directors  or  its  designee  has 
evidence  that  an  insured  depository 
institution  is  not  engaged  in  the  business 
of  receiving  deposits,  other  than  trust 
funds,  the  Board  of  Directors  or  its 
designee  shall  give  written  notice  of  this 
evidence  to  the  depository  institution 
and  shall  direct  the  depository 
institution  to  show  cause  why  its 
insured  status  should  not  be  terminated 
under  the  provisions  of  section  6(p)  of 
the  FDIA  (12  U.S.C.  1818(p)).  The 
insured  depository  institution  shall  have 
30  days  after  receipt  of  the  notice,  or 
such  longer  period  as  is  prescribed  in 
the  notice,  to  submit  affidavits,  other 
written  proof,  and  any  legal  arguments 
that  it  is  engaged  in  the  business  of 
receiving  deposits  other  than  trust 
funds. 

(b)  Notice  of  termination  date.  If.  upon 
consideration  of  the  affidavits,  other 
written  proof,  and  legal  arguments,  the 
Board  of  Directors  determines  that  the 
depository  institution  is  not  engaged  in 
the  business  of  receiving  deposits,  other 
than  trust  funds,  the  finding  shall  be 
conclusive  and  the  Board  of  Directors 


shall  notify  the  depository  institstioB 
that  its  insureii  status  will  tefminste  at 
the  expiration  of  the  first  full 
semiannual  assessment  period  foUowing 
issuance  of  that  notification. 

(c)  Notification  to  depositors  of 
termination  of  insured  status.  Within 
the  time  speciHed  by  the  Board  of 
Directors  and  prior  to  the  date  of 
termination  of  its  hisored  statin,  tfie 
depository  institution  shall  mail  a 
notification  of  termination  of  insured 
status  to  each  depositor  at  the 
depositor's  last  address  of  record  on  the 
books  of  the  depository  institution.  The 
depository  institution  shall  s)so  pobUsh 
the  notification  in  two  issues  of  a  local 
newspaper  of  general  circulation  and 
shall  furnish  the  FDiC  with  proof  of  such 
pubbcations.  The  notification  to 
depositors  shall  indude  infarmation 
provided  in  substantially  the  following 
form:       m 
Notice       " 

(Date)- 


The  statss  of  the . 


M  SB  fntswfeo 


depositary  iDstitatSoo)  (inanreil  brsnck)  i 
the  Federal  Deposit  InawaDce  Act.  will 

terminate  en  ttM bey 

of .  la .  and  its  deposits  wiU 


thereupon 


to  be  insured 


(Nesie  of  depository  tnstitation  or  branch) 

(Address) 

The  notification  aiay  include  any 
additional  information  the  depository 
institution  deems  advisable,  provided 
that  the  information  required  by  this 
section  shall  be  set  forth  in  a 
conspicuous  manner  on  the  first  pagie  of 
the  notification. 

$308,125    Temporary  sospsfislOfT  of 
deposit  Inawrmo, 

(a)  If,  while  an  action  is  pending  under 
section  8(a)(2)  of  the  FDIA  (12  U.S.C. 
1818(a](2il.  the  Board  of  Directors,  after 
consultation  with  the  appropriate 
Federal  banking  agency,  fbids  that  an 
insured  depository  institution  (other 
than  a  special  supenrtsory  association  to 
which  f  386.126  of  this  subpart  appliesj 
has  no  tangible  capital  uncier  the  capita) 
guidelines  or  regulations  of  the 
appropriate  Federal  banking  agency,  the 
Board  of  Directors  nay  issue  a 
Temporary  Order  Suspending  Deposit 
Insurance,  pending  comptetion  of  the 
proceedings  under  section  8(a)(2]  of  the 
FDIA  fl2  U.S.C.  1818(ajf2)). 

(b)  The  temporary  order  shall  be 
served  upon  the  insured  institvtioa  and 
a  copiy  sent  to  the  qipropriate  Feiferal 
banking  agency  and  to  the  appropriate 
State  banking  supenriaor. 

(c)  The  temporary  order  shall  become 
effective  ten  days  from  the  date  of 


service  upon  the  insured  depository 
insbtution.  Unless  set  aside.  Kmited.  or 
suspended  in  proceedings  under  section 
8(a)(8)(D)  of  the  FDIA  (12  U.S.C.  1818 
(a)(8)(D)),  the  temporary  order  shall 
remain  effective  and  enforceable  until 
an  ortler  terminating  the  insured  status 
of  the  institution  is  entered  by  the  Board 
of  Directors  and  becomes  final,  or  the 
Board  of  Directors  dismisses  the 
proceedings. 

(d)  Notification  to  depositors  of 
suspension  of  hisured  status.  Within  the 
time  specified  by  the  Board  of  Directors 
and  prior  to  the  suspension  of  insured 
status,  the  depository  institution  shaR 
mail  a  notification  of  suspension  of 
insured  status  to  each  depositor  at  the 
depositor's  last  address  of  record  on  the 
books  of  the  depository  institution.  The 
depository  institution  shall  also  publish 
the  notification  in  two  issues  of  a  local 
newspaper  of  general  circulation  and 
shall  furnish  the  FDIC  with  proof  of  such 
publications.  The  notification  to 
depositors  shall  include  infonsation 
provided  in  substanbaily  the  {bllowio^ 
form: 
Notice 


conspicuous  manner  on  the  first  page  of 

the  notification. 


(Date) 

1.  The  status  of  the . 


.as  an 


(insured  depository  institution)  (insiired 
branch)  under  the  provisions  of  the 
Federal  Deposit  Insurance  Act.  will  be 
suspended  as  of  the  close  of  business  on 

the day  of -. , 

19 ,  pending  the  completion  of 

administrative  proceedings  under 
section  8(a]  of  the  Federal  Deposit 
Insurance  Act. 

2.  Any  deposits  made  by  you  after 
that  date,  either  new  deposits  or 
additions  to  existing  deposits,  will  ool 
be  insured  by  the  Federal  Deposit 
Insurance  CorporatioiL 

3.  Insured  deposits  in  the  (depository 

institution)  (branch)  on  the day 

of .  t9       ,  will  continue  to 


be  insured  for. 


^terdie 
day 


close  of  business  on  the 

of ,  19 .  Provided, 

however,  that  any  withdrawals  after  the 

close  of  business  on  the day 

of ,  19 ,  will  reduce  the 

insurance  coverage  by  the  amount  of 
such  withdrawals. 


(Name  of  depository  k>stitutM}&  or  branch} 


(Address) 

The  notification  may  indtide  any 
additional  information  the  depontory 
institution  deems  advisable,  provided 
that  the  information  required  by  this 
section  shaU  be  set  forth  in  a 


If  the  Board  of  Directors  finds  ibet  a 
savings  association  is  a  special 
supervisory  association  under  the 
provisions  of  section  8(a)(8)(B)  of  the 
FDIA  (12  U.S.C  1818(a)(8)(B))  for 
purposes  of  temporary  susperwioiJ  of 
insured  status,  the  Board  of  Directors 
shall  serve  upon  the  association  fla 
findings  with  regard  to  the 
determination  that  the  capita)  of  tfie 
association,  as  computed  using 
applicable  accounting  standards,  has 
suffered  a  material  decline;  that  sack 
association  or  its  directors  or  officers,  la 
engaging  in  an  unsafe  or  nnsoiind 
practice  in  conducting  the  business  of 
the  association;  that  such  association  is 
in  an  unsafe  or  unsound  condition  to 
continue  operating  as  an  insured 
association:  or  that  such  aasooatioR  or 
its  directors  or  officers,  has  violated  any 
law,  rule,  regulation,  order,  condition 
Imposed  in  writing  by  any  Federal 
banking  agency,  or  any  written 
agreement,  or  that  the  associatioa  failed 
to  enter  into  a  capital  improvement  plan 
acceptable  to  the  CorporatiQa  prior  to 
January,  1900. 


Subpart  Q— f^utee  and  I 

AppUcabte  to  Ptoc— dhiga  RetoUnf  •» 

Cease-aMK>Mi>t  Ordara 

{308.127    Scope. 

(a)  Cease-and-desist  proceedings 
under  section  a  of  the  FDIA.  The  rales 
and  procedures  of  this  subpart,  subpart 
B  of  the  Local  Rules  and  tlie  Uniform 
Rules  shall  apply  to  proceedings  to 
order  an  insured  nonraenntjer  tjank  or  an 
institution-affiliated  party  to  cease  and 
desist  from  f»actices  and  violations 
described  in  section  8(b)  of  the  FDIA  12 
use.  1818(b):  provided  that  the 
provisions  of  tlie  Uniform  Rules  and 
subpart  B  of  the  Local  Rules  shall  not 
apply  to  the  issuance  of  temporary 
cease-and-desist  orders  pursuant  to 
section  8(c)  of  the  FDIA  (12  U.SXL 
1818(c)). 

(b)  Proceedings  uader  the  Secmritiet 
Exchange  Act  o/ 1934.  (1)  The  rules  snd 
procedures  of  this  subpart,  sitbparl  B  of 
the  Local  Rules  and  the  Uniform  Rulea 
shall  apply  to  proceedings  by  the  Board 
of  Directors  to  order  a  maoJcipal 
securities  dwiler  lo  cease  arxl  desist 
from  any  violation  of  law  or  regulation 
specified  in  section  15B(c^5)  of  the 
Securities  Exchange  Act.  as  amended 
(15  U5X.  7to-4(c)(5))  where  the 
municipal  securities  dealer  is  an  insured 
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nonmember  bank  or  a  subsidiary 
thereof. 

(2]  The  rules  and  procedures  of  this 
subpart  subpart  B  of  the  Local  Rules 
and  the  Uniform  Rules  shall  apply  to 
proceedings  by  the  Board  of  Directors  to 
order  a  clearing  agency  or  transfer  agent 
to  cease  and  desist  from  failure  to 
comply  with  the  applicable  provisions  of 
section  17, 17A  and  19  of  the  Securities 
Exchange  Act  of  1934.  as  amended  {15 
U.S.C.  78q.  78q-l.  78s).  and  the 
applicable  rules  and  regulations 
thereunder,  where  the  clearing  agency 
or  transfer  agent  is  an  insured 
nonmember  bank  or  a  subsidiary 
thereof. 

§  308. 1 28    Grounds  for  cease-and-«le8ist 


(a)  General  rule.  The  Board  of 
Directors  or  its  designee  may  issue  and 
ha%e  served  upon  any  insured 
nonmember  bank  or  an  institution- 
affiliated  party  a  notice,  as  set  forth  in 
§  308.18  of  the  Uniform  Rules  for 
practices  and  violations  as  described  in 
§  308.127. 

(b)  Extraterritorial  acts  of  foreign 
banks.  An  act  violation  or  practice 
committed  outside  the  United  States  by 
a  foreign  bank  or  an  institution-affiliated 
party  that  would  otherwise  be  a  ground 
for  issuing  a  cease-and-desist  order 
under  paragraph  (a)  of  this  section  or  a 
temporary  cease-and-desist  order  under 
section  306.131  of  this  subpart  shall  be  a 
ground  for  an  order  if  the  Board  of 
Directors  or  its  designee  finds  that: 

(1)  The  act,  violation  or  practice  has 
been,  is,  or  is  likely  to  be  a  cause  of.  pr 
carried  on  in  connection  with  or  in 
furtherance  of,  an  act,  violation  or 
practice  committed  within  any  state, 
territory,  or  possession  of  the  United 
States  or  the  District  of  Columbia  which 
act,  violation  or  practice,  in  and  of  itself, 
would  be  an  appropriate  basis  for  action 
by  the  FDIC;  or 

(2)  The  act,  violation  or  practice,  if 
proven,  would  adversely  affect  the 
insurance  risk  of  the  FDIC.  ■ 

§308.129    Notice  to  state  supervlMry 
authority. 

The  Board  of  Directors  or  its  designee 
shall  give  the  appropriate  state 
supervisory  authority  notification  of  its 
intent  to  institute  a  proceeding  pursuant 
to  subpart  G  of  this  part  and  the 
grounds  thereof.  Any  proceedings  shall 
be  conducted  according  to  subpart  G  of 
this  part,  unless,  within  the  timo  period 
specified  in  such  notification,  the  state 
supervisory  authority  has  effected 
satisfactory  corrective  action.  No 
insured  institution  or  other  party  who  is 
the  subject  of  any  notice  or  order  issued 
by  the  FDIC  under  this  section  shall 


have  standing  to  raise  the  requirements 
of  this  subpart  as  grounds  for  attacking 
the  validity  of  any  such  notice  or  order. 

§308.130    Effective  date  Of  order  and 
sarvica  on  itank. 

(a)  Effective  date.  A  cease-and-desist 
order  issued  by  the  Board  of  Directors 
after  a  hearing,  and  a  cease-and-desist 
order  issued  based  upon  a  default  shall 
become  effective  at  the  expiration  of  30 
days  after  the  service  of  the  order  upon 
the  bank  or  its  official.  A  cease-and- 
desist  order  issued  upon  consent  shall 
become  effective  at  the  time  specified 
therein.  All  cease-and-desist  orders 
shall  remain  effective  and  enforceable, 
except  to  th.e  extent  they  are  stayed, 
modified,  terminated,  or  set  aside  by  the 
Board  of  Directors  or  its  designee  or  by 
a  reviewing  court. 

(b)  Service  on  banks.  In  cases  where 
the  bank  i^  not  the  respondent,  the 
cease-and-desist  order  shall  also  be 
served  upon  the  bank. 

S  308.131    Temporary  cease-and-desist 


(a)  Issuance.  (1)  When  the  Board  of 
Directors  or  its  designee  determines  that 
the  violation,  or  the  unsafe  or  unsound 
practice,  as  specified  in  the  notice,  or 
the  continuation  thereof,  is  likely  to 
cause  insolvency  or  significant 
dissipation  of  assets  or  earnings  of  the 
bank,  or  is  likely  to  weaken  the 
condition  of  the  bank  or  otherwise 
prejudice  the  interests  of  its  depositors 
prior  to  the  completion  of  the 
proceedings  under  section  8(b)  of  the 
FDIA  (12  U.S.C.  1818(b))  and  §  308.128  of 
this  subpart,  the  Board  of  Directors  or  its 
designee  may  issue  a  temporary  order 
requiring  the  bank  or  an  institution- 
affiliated  party  to  immediately  cease 
and  desist  from  any  such  violation, 
practice  or  to  take  affirmative  action  to 
prevent  such  insolvency,  dissipation, 
condition  or  prejudice  pending 
completion  of  the  proceedings  under 
section  8(b)  of  the  FDIA  (12  U.S.C. 
1818(b)). 

(2)  When  the  Board  of  Directors  or  its 
designee  issues  a  Notice  of  charges 
pursuant  to  12  U.S.C.  1818(b)(1)  which 
specifies  on  the  basis  of  particular  facts 
and  circumstances  that  a  bank's  books 
and  records  are  so  incomplete  or 
inaccurate  that  the  FDIC  is  unable, 
through  the  normal  supervisory  process, 
to  determine  the  financial  condition  of 
the  bank  or  the  details  or  purpose  of  any 
transaction  or  transactions  that  may 
have  a  material  effect  on  the  financial 
condition  of  the  bank,  then  the  Board  of 
Directors  or  its  designee  may  issue  a 
temporary  order  requiring: 

(i)  The  cessation  of  any  activity  or 
practice  which  gave  rise,  whether  In 


whole  or  in  part  to  the  Incomplete  or 
inaccurate  state  of  the  books  or  records; 
or 

(ii)  Affirmative  action  to  restore  such 
books  or  records  to  a  complete  and 
accurate  state,  until  the  completion  of 
the  proceedings  under  section  8(b)  of  the 
FDIA  (12  U.S.a  1818(b)). 

(3)  The  temporary  order  shall  be 
served  upon  the  bank  or  the  institution- 
affiliated  party  named  therein  and  shall 
also  be  served  upon  the  bank  in  the  case 
where  the  temporary  order  applies  Only 
to  an  institution-affiliated  party. 

(b)  Effective  date.  A  temporary  order 
shall  become  elective  when  served 
upon  the  bank  or  the  institution- 
affiliated  party.  Unless  the  temporary 
order  is  set  aside,  limited,  or  suspended 
by  a  court  in  proceedings  authorized 
under  section  8(c)(2)  of  the  FDIA  (12 
U.S.C.  1818(c)(2)).  the  temporary  order 
shall  remain  effective  and  enforceable 
pending  completion  of  administrative 
proceedings  pursuant  to  section  8(b)  of 
the  FDIA  (12  U.S.C.  1818(b))  and  entry  of 
an  order  which  has  become  final,  or 
with,  respect  to  paragraph  (a)(2)  of  this 
section  the  FDIC  determines  by 
examination  or  otherwise  that  the 
bank's  books  and  records  are  accurate 
and  reflect  the  fmancial  condition  of  the 
bank. 

(c)  Uniform  Rules  do  not  apply.  The    . 
Uniform  Rules  and  subpart  B  of  the 
Local  Rules  shall  not  apply  to  the 
issuance  of  temporary  orders  under  this 
section. 

Subpart  H— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Assessment  and  Collection  of  Civil 
Money  Penalties  for  Violation  of 
Cease-and-Desist  Orders  and  of 
Certain  Federal  Statutes,  including  Call 
Report  Penalties 

S  308.132    Assessment  of  penalties. 

(a)  Scope.  The  rules  and  procedures  of 
this  subpart  subpart  B  of  the  Local 
Rules,  and  the  Uniform  Rules  shall  apply 
to  proceedings  to  assess  and  collect  civil 
money  penalties,  including  civil  money 
penalties  for  violation  of  section  7(a)  of 
the  FDL\  (12  U.S.C  1817(a)). 

(b)  Relevant  considerations.  In 
determining  the  amount  of  the  civil 
penalty  to  be  assessed,  the  Board  of 
Directors  or  its  designee  shall  consider 
the  financial  resources  and  good  faith  of 
the  bank  or  official,  the  gravity  of  the 
violation,  the  history  of  previous 
violations,  and  any  such  other  matters 
as  justice  may  require. 

(c)  AmounL  (1)  The  Board  of  Directors 
or  its  designee  may  assess  civil  money 
penalties  pursuant  to  section  8(i)  of  the 


FDIA  (12  U.S.C.  1818(i)).  and 
§  308  01(e)(1)  of  the  Uniform 

(2)  The  Board  of  Directors 
designee  may  assess  civil  pe 
pursuant  to  section  7(a)  of  th 
U.S.C.  1817(a))  as  follows: 

(i)  Late  filing — Tier  One  p< 
cases  in  which  a  bank  fails  t 
publish  its  Report  of  Conditi 
Income  ("Call  Report")  withi 
appropriate  time  periods,  th( 
Directors  or  its  designee  ma; 
civil  money  penalty  of  not  m 
$2,000  per  day  where  the  bai 
maintains  procedures  in  plai 
reasonably  adapted  to  avoid 
error  and  the  late  filing  occu 
unintentionally  and  as  a  resi 
error;  or  the  bank  inadverter 
transmitted  a  Call  Report  wl 
minimally  late. 

(A)  First  offense.  Generall 
cases,  the  amount  assessed : 
per  day  for  each  of  the  first : 
which  the  failure  continues, 
per  day  for  each  subsequent 
failure  continues,  beginning 
sixteenth  day.  For  banks  wil 
$25,000,000  in  assets,  the  am 
assessed  shall  be  the  greatei 
day  or  l/lOOOth  of  the  bank' 
assets  (l/lOth  of  a  basis  poii 
of  the  first  15  days  for  which 
continues,  and  $200  or  1/5O0 
bank's  total  assets,  Vb  of  a  b 
for  each  subsequent  day  the 
continues,  beginning  on  the 
day. 

(B)  Second  offense.  When 
has  been  delinquent  in  maki 
publishing  its  Call  Report  w: 
preceding  five  quarters,  the 
assessed  for  the  most  currer 
shall  generally  be  $500  per  d 
of  the  first  15  days  for  whicl 
continues,  and  $1,000  per  d< 
subsequent  day  the  failure  c 
beginning  on  the  sixteenth  d 
banks  with  less  than  $25,00C 
assets,  those  amounts,  respc 
shall  be  l/500th  of  the  bank 
assets  and  l/250th  of  the  ba 
assets. 

(C)  Mitigating  factors.  Thi 
set  forth  in  paragraph  (c)(2)( 
section  may  be  reduced  bas 
factors  set  forth  in  paragrap 
section. 

(D)  Lengthy  or  repeated  v 
The  amounts  set  forth  in  pai 
(c)(2)(i)  of  this  section  will  b 
on  a  case-by-case  basis  wh( 
amount  of  time  of  the  bank'i 
delinquency  is  lengthy  or  th 
been  deUnquent  repeatedly 
publishing  its  Call  Reports. 

(E)  Waiver.  Absent  extra( 
circumstances  outside  the  o 
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whole  or  in  part,  to  the  Incomplete  or 
inaccurate  state  of  the  books  or  records; 
or 

(ii)  AfTirmative  action  to  restore  such 
books  or  records  to  a  complete  and 
accurate  state,  until  the  completion  of 
the  proceedings  under  section  8(b)  of  the 
FDIA  (12  U.S.a  1818(b)). 

(3)  The  temporary  order  shall  be 
served  upon  the  bank  or  the  institution- 
aMliated  party  named  therein  and  shall 
also  be  served  upon  the  bank  in  the  case 
where  the  temporary  order  applies  Only 
to  an  institution-affiliated  party. 

(b)  Effective  date.  A  temporary  order 
shall  become  effective  when  served 
upon  the  bank  or  the  institution- 
affiliated  party.  Unless  the  temporary 
order  is  set  aside,  limited,  or  suspended 
by  a  court  in  proceedings  authorized 
under  section  8(c)(2)  of  the  FDIA  (12 
U.S.C.  1818(c)(2)).  the  temporary  order 
shall  remain  effective  and  enforceable 
pending  completion  of  administrative 
proceedings  pursuant  to  section  8(b)  of 
the  FDIA  (12  U.S.C.  1818(b))  and  entiy  of 
an  order  which  has  become  final,  or 
with,  respect  to  paragraph  (a)(2)  of  this 
section  die  FDIC  determines  by 
examination  or  otherwise  that  the 
bank's  books  and  records  are  accurate 
and  reflect  the  financial  condition  of  the 
bank. 

(c)  Uniform  Rules  do  not  apply.  The 
Uniform  Rules  and  subpart  B  of  the 
Local  Rules  shall  not  apply  to  the 
issuance  of  temporary  orders  under  this 
section. 

Subpart  H— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Assessment  and  Collection  of  CMI 
Money  Penalties  for  Violation  of 
Cease-and-Desist  Orders  and  of 
Certain  Federal  Statutes,  Including  CaN 
Report  Penalties 

S  308.132    Assessment  of  penalties. 

(a)  Scope.  The  rules  and  procedures  of 
this  subpart  subpart  B  of  the  Local 
Rules,  and  the  Uniform  Rules  shall  apply 
to  proceedings  to  assess  and  collect  civil 
money  penalties,  including  civil  money 
penalties  for  violation  of  section  7(a)  of 
the  FDL\  (12  U.S.C  1817(a)). 

(b)  Relevant  considerations.  In 
determining  the  amount  of  the  civil 
penalty  to  be  assessed,  the  Board  of 
Directors  or  its  designee  shall  consider 
the  financial  resources  and  good  faith  of 
the  bank  or  official,  the  gravity  of  the 
violation,  the  history  of  previous 
violations,  and  any  such  other  matters 
as  justice  may  require. 

(c)  AmounL  (1)  The  Board  of  Directors 
or  its  designee  may  assess  civil  money 
penalties  pursuant  to  section  8(i)  of  the 


FDIA  (12  U.S.C.  1818(i)),  and 

§  308  01(e)(1)  of  the  Uniform  Rules. 

(2)  The  Board  of  Directors  or  its 
designee  may  assess  civil  penalties 
pursuant  to  section  7(a)  of  the  FDIA  (12 
U.S.C.  1817(a))  as  follows: 

(ij  Late  filing — Tier  One  penalties.  In 
cases  in  which  a  bank  fails  to  make  or 
publish  its  Report  of  Condition  and 
Income  ("Call  Report")  within  the 
appropriate  time  periods,  the  Board  of 
Directors  or  its  designee  may  assess  a 
civil  money  penalty  of  not  more  than 
$2,000  per  day  where  the  bank 
maintains  procedures  in  place 
reasonably  adapted  to  avoid  inadvertent 
error  and  the  late  filing  occurred 
unintentionally  and  as  a  result  of  such 
error  or  the  bank  inadvertently 
transmitted  a  Call  Report  which  is 
minimally  late. 

(A)  First  offense.  Generally,  in  such 
cases,  the  amount  assessed  shall  be  $300 
per  day  for  each  of  the  first  15  days  for 
which  the  failure  continues,  and  $600 
per  day  for  each  subsequent  day  the 
failure  continues,  beginning  on  the 
sixteenth  day.  For  banks  with  less  than 
$25,000,000  in  assets,  the  amount 
assessed  shall  be  the  greater  of  $100  per 
day  or  l/lOOOth  of  the  bank's  total 
assets  (l/lOth  of  a  basis  point)  for  each 
of  the  first  15  days  for  which  the  failure 
continues,  and  $200  or  l/500th  of  the 
bank's  total  assets.  Vb  of  a  basis  point) 
for  each  subsequent  day  the  failure 
continues,  beginning  on  the  sixteenth 
day. 

(B)  Second  offense.  Where  the  bank 
has  been  delinquent  in  making  or 
publishing  its  Call  Report  within  tlie 
preceding  five  quarters,  the  amount 
assessed  for  the  most  current  failure 
shall  generally  be  $500  per  day  for  each 
of  the  first  15  days  for  which  the  failure 
continues,  and  $1,000  per  day  for  each 
subsequent  day  the  failure  continues, 
beginning  on  the  sixteenth  day.  For 
banks  with  less  than  $25,000,000  in 
assets,  those  amounts,  respectively, 
shall  be  l/500th  of  the  bank's  total 
assets  and  l/250th  of  the  bank's  total 
assets. 

(C)  Mitigating  factors.  The  amounts 
set  forth  in  paragraph  (c)(2)(i)(A)  of  this 
section  may  be  reduced  based  upon  the 
factors  set  forth  in  paragraph  (b)  of  this 
section. 

(D)  Lengthy  or  repeated  violations. 
The  amounts  set  forth  in  paragraph 
(c)(2)(i)  of  this  section  will  be  assessed 
on  a  case-by-case  basis  where  the 
amount  of  time  of  the  bank's 
delinquency  is  lengthy  or  the  bank  has 
been  deUnquent  repeatedly  in  making  or 
publishing  its  Call  Reports. 

(E)  Waiver.  Absent  extraordinary 
circumstances  outside  the  control  of  the 


bank,  penalties  assessed  for  late  filing 
shall  not  be  waived. 

(ii)  Late  filing — Tier  Two  penalties. 

Where  a  bank  fails  to  make  or  publish 
its  Call  Report  within  the  appropriate 
time  period,  the  Board  of  Directors  or  its 
designee  may  assess  a  civil  money 
penalty  of  not  more  than  $20,000  per  day 
for  each  day  the  failure  continues. 

(iii)  False  or  misleading  reports  or 
information.—  (A)  Tier  One  penalties. 
In  cases  in  which  a  bank  submits  or 
publishes  any  false  or  misleading  Call 
Report  or  information,  the  Board  of 
Directors  or  its  designee  may  assess  a 
civil  money  penalty  of  not  more  than 
$2,000  per  day  for  each  day  the 
information  is  not  corrected,  where  the 
bank  maintains  procedures  in  place 
reasonably  adapted  to  avoid  inadvertent 
error  and  the  violation  occurred 
unintentionally  and  as  a  result  of  such 
error;  or  the  bank  inadvertently 
transmits  a  Call  Report  or  information 
which  is  false  or  misleading. 

(B)  Tier  Two  penalties.  Where  a  bank 
submits  or  publishes  any  false  or 
misleading  Call  Report  or  other 
information,  the  Board  of  Directors  or  its 
designee  may  assess  a  civil  money 
penalty  of  not  more  than  $20,000  per  day 
for  each  day  the  information  is  not 
corrected. 

(C)  Tier  Three  penalties.  Where  a 
bank  knowingly  or  with  reckless 
disregard  for  the  accuracy  of  any  Call 
Report  or  information  submits  or 
publishes  any  false  or  misleading  Call 
Report  or  other  information,  the  Board 
of  Directors  or  its  designee  may  assess  a 
civil  money  penalty  of  not  more  than  the 
lesser  of  $1,000,000  or  1  percent  of  Uie 
bank's  total  assets  per  day  for  each  day 
the  information  is  not  corrected. 

(D)  Mitigating  factors.  The  amounts 
set  forth  in  paragraph  (c)(2)  of  this 
section  may  be  reduced  based  upon  the 
factors  set  forth  in  paragraph  (b)  of  this 
section. 

§  308. 1 33    Effective  date  of,  and  payment 
under,  an  order  to  pay. 

(a)  Effective  date.  (1)  Unless 
otherwise  provided  in  the  Notice,  except 
in  situations  covered  by  paragraph  (a)(2) 
of  this  section,  civil  penalties  assessed 
pursuant  to  this  subpart  are  due  and 
payable  60  days  after  the  Notice  is 
served  upon  the  respondent. 

(2)  If  the  respondent  both  requests  a 
hearing  and  serves  an  answer,  civil 
penalties  assessed  pursuant  to  this 
subpart  are  due  and  payable  60  days 
after  an  order  to  pay,  issued  after  the 
hearing  or  upon  default,  is  served  upon 
the  respondent,  unless  the  order 
provides  for  a  different  period  of 
payment.  Civil  penalties  assessed 
pursuant  to  an  order  to  pay  issued  upon 


consent  are  due  and  payable  within  the 
time  specified  therein. 

(b)  Payment.  All  penalties  collected 
under  this  section  shall  be  paid  over  to 
the  Treasury  of  the  United  States. 

Subpart  I — Rules  and  Procedures  for 
Imposition  of  Sanctions  Upon 
Municipal  Securities  Dealers  or 
Persons  Associated  With  Ttiem  aftd 
Clearing  Agencies  or  Transfer  Aqent* 

S  308.134    Scope. 

The  rules  and  procedures  in  this 
subpart,  subpart  B  of  the  Local  Rules 
and  the  Uniform  Rules  shall  apply  to 
proceedings  by  the  Board  of  Directors  or 
its  designee: 

(a)  To  censure,  limit  the  activities  of, 
suspend,  or  revoke  the  registration  of, 
any  municipal  securities  dealer  for 
which  the  FDIC  is  the  appropriate 
regulatory  agency; 

(b)  To  censure,  suspend,  or  bar  from 
being  associated  with  such  a  municipal 
securities  dealer,  any  person  associated 
with  such  a  municipal  seciuities  dealer; 
and 

(c)  To  deny  registration,  to  censure 
limit  the  activities  of,  suspend,  or  revoke 
the  registration  of,  any  transfer  agent  or 
clearing  agency  for  which  the  FDIC  is 
the  appropriate  regulatory  agency.  This 
subpart  and  the  Uniform  Rules  shall  not 
apply  to  proceedings  to  postpone  or 
suspend  registration  of  a  transfer  agent 
or  clearing  agency  pending  final 
determination  of  denial  or  revocation  of 
registration. 

§  308. 135    Grounds  for  Imposition  of 
sanctions. 

(a)  Action  under  section  15(b)(4)  of 
the  Exchange  Act  The  Board  of 
Directors  or  its  designee  may  issue  and 
have  served  upon  any  municipal 
securities  dealer  for  which  the  FDIC  is 
the  oppropriate  regulatory  agency,  or 
any  person  associated  or  seeking  to 
become  associated  with  9  municipal 
securities  dealer  for  which  the  FDIC  is 
the  appropriate  regulatory  agency,  a 
written  notice  of  its  intention  to  censure, 
limit  the  activities  or  functions  or 
operations  of,  suspend,  or  revoke  the 
registration  of,  such  municipal  securities 
dealer,  or  to  censure,  suspend,  or  bar  the 
person  from  being  associated  with  the 
municipal  securities  dealer,  when  the 
Board  of  Directors  or  its  designee 
determines: 

(1)  That  such  municipal  securities 
dealer  or  such  person 

(i)  Has  committed  any  prohibited  act 
or  omitted  any  required  act  specified  in 
subparagraph  (A),  (D),  or  (E)  of  section 
15(b)(4)  of  the  Exchange  Act.  as 
amended  (15  U.S.C.  78o): 
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(ii)  Has  been  convicted  of  any  offense 
specified  in  section  15(b)(4)(B)  of  the 
Exchange  Act  within  ten  years  of 
commencement  of  proceedings  under 
this  subpart;  or 

(iii)  Is  enjoined  from  any  act,  conduct, 
or  practice  specified  in  section 
15(b)(4)(C)  of  the  Exchange  Act  and 

(2)  That  it  is  in  the  pubhc  interest  to 
impose  any  of  the  sanctions  set  forth  in 
paragraph  (a)  of  this  section. 

(b)  Action  under  sections  17  and  17A 
of  the  Exchange  Act.  The  Board  of 
Directors  or  its  designee  may  issue,  and 
have  served  upon  any  transfer  agent  or 
clearing  agency  for  which  the  FDIC  is 
the  appropriate  regulatory  agency,  a 
written  Notice  of  its  intention  to  deny 
registration  to,  censure,  place  limitations 
on  the  activities  or  function  or 
operations  of,  suspend,  or  revoke  the 
registration  of,  the  transfer  agent  or 
clearing  agency,  when  the  Board  of 
Directors  or  its  designee  determines: 

(1)  That  the  transfer  agent  or  clearing 
agency  has  willfully  violated,  or  is 
unable  to  comply  with,  any  applicable 
provision  of  section  17  or  17A  of  the 
Exchange  Act,  as  amended,  or  any 
applicable  rule  or  regulation  issued 
pursuant  thereto:  and 

(2)  That  it  is  in  the  public  interest  to 
impose  any  of  the  sanctions  set  forth  in 
paragraph  (b)  of  this  section. 

9308.136    NotiM  to  and  contuttatlon  with 
thm  Sacuilttas  and  Exchange  Commisston. 

Before  initiating  any  proceedings 
under  §  308.135,  the  FDIC  shall: 

(a)  Notify  the  Securities  and  Exchange 
Commission  of  the  identity  of  the 
municipal  securities  dealer  or 
associated  person  against  whom 
proceedings  are  to  be  initiated,  and  the 
nature  of  and  basis  for  the  proposed 
action:  and 

(b)  Consult  with  the  Commission 
concerning  the  effect  of  the  proposed 
action  on  the  protection  of  investors  and 
the  possibility  of  coordinating  the  action 
with  any  proceeding  by  the  Commission 
against  the  municipal  securities  dealer 
or  associated  person. 

§308.137    Eftacttvadataofordwlmpoalng 
sanctiona. 

An  order  issued  by  the  Board  of 
Directors  after  a  hearing  or  an  order 
issued  upon  default  shall  become 
effective  at  the  expiration  of  30  days 
after  the  service  of  the  order,  except  that 
an  order  of  censure,  denial,  or 
revocation  of  registration  is  effective 
when  served.  An  order  issued  upon 
consent  shall  become  effective  at  the 
time  specified  therein.  All  orders  shall 
remain  effective  and  enforceable  except 
to  the  extent  they  are  stayed,  modified, 
terminated,  or  set  aside  by  the  Board  of 


Directors,  its  designee,  or  a  reviewing 
court,  provided  that  orders  of 
suspension  shall  continue  in  effect  no 
longer  than  12  months. 

Subpart  J — Rules  and  ProcedurM 
Relating  to  Exemption  Proceedings 
Under  Section  12(h)  of  the  Securities 
Exchange  Act  of  1934 

§308.138    Scope. 

The  rules  and  procedures  of  this 
subpart )  shall  apply  to  proceedings  by 
the  Board  of  Directors  or  its  designee  to 
exempt,  in  whole  or  in  part,  an  issuer  of 
securities  &om  the  provisions  of 
sections  12(g),  13. 14(a),  14(c).  14(d).  or 
14(f)  of  the  Exchange  Act,  as  amended 
(15  U.S.C  781,  78m.  78n  (a),  (c)  (d)  or  (f)), 
or  to  exempt  an  offioer  or  a  director  or 
beneficial  owner  of  securities  of  such  an 
issuer  from  the  provisions  of  section  16 
of  the  Exchange  Act  (15  U.S.C  78p). 

§  308. 1 39    Application  for  exemption. 

Any  interested  person  may  file  a 
written  application  for  an  exemption 
under  this  subpart  with  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW.. 
Washington.  DC  20429.  The  application 
shall  specify  the  exemption  sought  and 
the  reason  therefor,  and  shall  include  a 
statement  indicating  why  the  exemption 
would  be  consistent  with  the  public 
interest  or  the  protection  of  investors. 

§308.140    Newapaper  notice. 

(a)  General  rule.  If  the  Board  of 
Directors  or  its  designee,  in  its  sole 
discretion,  decides  to  further  consider 
an  application  for  exemption,  there  shall 
be  served  upon  the  applicant 
instructions  to  publish  one  notification 
in  a  newspaper  of  general  circulation  in 
the  community  where  the  main  office  of 
the  issuer  is  located.  The  applicant  shall 
furnish  proof  of  such  publication  to  the 
Executive  Secretary  or  such  other 
person  as  may  be  directed  in  the 
instructions. 

(b)  Contents.  The  notification  shall 
contain  the  name  and  address  of  the 
issuer  and  the  name  and  title  of  the 
applicant,  the  exemption  sought,  a 
statement  that  a  hearing  will  be  held, 
and  a  statement  that  within  30  days  of 
publication  of  the  newspaper  notice, 
interested  persons  may  submit  to  the 
FDIC  written  comments  on  the 
application  for  exemption  and  a  written 
request  for  an  opportunity  to  be  heard. 
The  address  of  the  FDIC  must  appear  in 
the  notice. 

§308.141    f«otlceo4lMartn0. 

Within  ten  days  after  expiration  of  the 
period  for  receipt  of  comments  pursuant 
to  S  308.140.  the  Executive  Secretary 
shall  serve  upon  the  applicant  and  any 


person  who  has  requested  an 
opportunity  to  be  heard  written 
notification  indicating  the  place  and 
time  of  the  hearing.  The  hearing  shall  be 
held  not  later  than  30  days  after  service 
of  the  notification  of  hearing.  The 
notification  shall  contain  the  name  and 
address  of  the  presiding  officer 
designated  by  the  Executive  Secretary 
and  a  statement  of  the  matters  to  be 
considered. 

§308.142    Hearing. 

(a)  Proceedings  are  informal.  Formal 
rules  of  evidence,  the  adjudicative 
procedures  of  the  APA  (5  U.S.C.  554- 
557).  the  Uniform  Rules  and  §  30ai08  of 
subpart  B  of  the  Local  Rules  shall  not 
apply  to  hearings  under  this  subpart. 

(b)  Hearing  Procedure.  (1)  Parties  to 
the  hearing  may  appear  personally  or 
through  counsel  and  shall  have  the  right 
to  introduce  relevant  and  material 
documents  and  to  make  an  oral 
statement 

(2)  There  shall  be  no  discovery  in 
proceeding  under  this  subpart  J. 

(3)  The  presiding  officer  shall  have 
discretion  to  permit  presentation  of 
witnesses  within  specified  time  limits, 
provided  that  a  Ust  of  witnesses  is 
furnished  to  the  presiding  officer  prior  to 
the  hearing.  Witnesses  shall  be  sworn, 
unless  otherwise  directed  by  the 
presiding  officer.  The  presiding  officer 
may  ask  questions  of  any  witness  and 
each  party  may  cross-examine  any 
witness  presented  by  an  opposing  party. 

(4)  The  proceedings  shall  be  on  the 
record  and  the  transcript  shall  be 
promptly  submitted  to  the  Board  of 
Directors.  The  presiding  officer  shall 
make  recommendations  to  the  Board  of 
Directors,  unless  the  Board  of  Directors, 
in  its  sole  discretion,  directs  otherwise. 

§308.143    Daclaion  of  Boerd  Of  Directors. 

Following  submission  of  the  hearing 
transcript  to  the  Board  of  Directors,  the 
Board  of  Directors  may  grant  the 
exemption  where  it  determines,  by 
reason  of  the  number  of  public 
investors,  the  amount  of  trading  interest 
in  the  securities,  the  nature  and  extent 
of  the  issuer's  activities,  the  issuer's 
income  or  assets,  or  otherwise,  that  the 
exemption  is  consistent  with  the  public 
interest  or  the  protection  of  investors. 
Any  exemption  shall  be  set  forth  in  an 
order  specifying  the  terms  of  the 
exemption,  the  person  to  whom  it  is 
granted,  and  the  period  for  which  it  is 
granted.  A  copy  of  the  CMtier  shall  be 
served  upon  eadi  party  to  the 
proceeding. 


1 1    Federal  Regis! 

Subpart  K— Procedures  AppI 
Investigations  Pursuant  to  S* 
10(c)  of  the  FDIA 

§308.144   Scope. 

The  procedures  of  this  subp 
be  followed  when  an  investigi 
instituted  and  conducted  in  cc 
with  any  open  or  failed  insure 
depository  institution,  any  ins 
making  application  to  become 
depository  institutions,  and  af 
thereof,  or  with  other  types  of 
investigations  to  determine  co 
with  applicable  law  and  regul 
pursuant  to  section  10(c)  of  th 
U.S.C.  1820(c)).  The  Uniform  F 
subpart  B  of  the  Local  Rules  s 
apply  to  investigations  under 
subpart.    1 1 

§  308.145  Conduct  of  Inveatlga 
An  investigation  conducted 
to  section  10(c)  of  the  FDL\  si 
initiated  only  upon  issuance  o 
by  the  Board  of  Directors;  or  1 
General  Counsel,  the  Director 
Division  of  Supervision,  the  D 
the  Division  of  Liquidation,  oi 
respective  designees  as  set  fo 
!  303.9  of  this  chapter.  The  on 
indicate  the  purpose  of  the  im 
and  designate  FDIC's  represei 
to  direct  the  conduct  of  the 
investigation.  Upon  applicatic 
good  cause  shown,  the  persor 
issue  the  order  of  investigatio 
limit,  quash,  modify,  or  withd 
Upon  the  conclusion  of  the  in^ 
an  order  of  termination  of  the 
investigation  shall  be  issued  1 
persons  issuing  the  order  of 
investigation. 

§  308.146  Powers  of  person  cc 
Inv^tigatlen. 

The  person  designated  to  ci 
section  10(c)  investigation  sh( 
power,  among  other  things,  to 
administer  oaths  and  affirmal 
take  and  preserve  testimony  \ 
to  issue  subpoenas  and  subpc 
duces  tecum  and  to  apply  for 
enforcement  to  the  United  Stt 
District  Court  for  the  judicial 
the  United  States  court  in  any 
in  which  the  main  office  of  thi 
institution,  or  affiliate  is  locat 
which  the  witness  resides  or  ( 
business.  The  person  conduct 
investigation  may  obtain  the  i 
of  counsel  or  others  from  botl 
and  outside  the  FDIC.  The  pei 
issue  the  order  of  investigatio 
limit,  quash,  or  modify  any  su 
subpoena  duces  tecum,  upon 
and  for  good  cause  shown.  Tl 
conducting  an  investigation  n 
to  the  Board  of  Directors  any 


JMI 


day.  August  9,  1991  /  Rules  and  Regulations 


Federal  Register    /  Vol.  56.  No.  154  /  Friday.  August  9.  1991  /  Rules  and  Regulations         37995 


lee,  or  a  reviewing 
t  orders  of 
intinue  in  effect  no 
ths. 

»nd  Procedures 
tion  Proceedings 
1)  of  the  Securities 
934 


>ceduFe8  of  this 
y  to  proceedings  by 
ors  or  its  designee  to 
r  in  part,  an  issuer  of 
provisions  of 
4(a).  14{c).  14(d).  or 
;e  Act.  as  amended 
78n{a).(c)(d)or(f)). 
leer  or  a  director  or 
securities  of  such  an 
/isions  of  section  16 
t  (15  U.S.a  78p). 

m  for  exemption. 

;rson  may  file  a 
for  an  exemption 
with  the  Executive 
Deposit  Insurance 
th  Street  NW.. 
429.  The  application 
emption  sought  and 
and  shall  include  a 
g  why  the  exemption 
t  with  the  public 
ction  of  investors. 

»rnotic«. 
If  the  Board  of 
gnee,  in  its  sole 
lo  further  consider 
xemption,  there  shall 
applicant 

ish  one  notification 
eneral  circulation  in 
re  the  main  offlce  of 
I.  The  applicant  shall 
h  publication  to  the 
'  or  such  other 
irected  in  the 

notification  shall 
id  address  of  the 
!  and  title  of  the 
ption  sought  a 
iring  will  be  held, 
t  within  30  days  of 
;wspaper  notice, 
nay  submit  to  the 
ents  on  the 
iption  and  a  written 
■tunity  to  be  heard. 
HDIC  must  appear  in 

Martng. 

fter  expiration  of  the 

comments  pursuant 
cutive  Secretary 

applicant  and  any 


person  who  has  requested  an 
opportunity  to  be  heard  written 
notification  indicating  the  place  and 
time  of  the  hearing.  The  hearing  shall  be 
held  not  later  than  30  days  after  service 
of  the  notification  of  hearing.  The 
notification  shall  contain  the  name  and 
address  of  the  presiding  officer 
designated  by  the  Executive  Secretary 
and  a  statement  of  the  matters  to  be 
considered. 

§3(».142    Heartng. 

(a)  Proceedings  are  informal.  Formal 
rules  of  evidence,  the  adjudicative 
procedures  of  the  APA  (5  U.S.C.  554- 
557],  the  Uniform  Rules  and  S  30ai08  of 
subpart  B  of  the  Local  Rules  shall  not 
apply  to  hearings  under  this  subpart. 

(b)  Hearing  Procedure.  (1)  Parties  to 
the  hearing  may  appear  personally  or 
through  counsel  and  shall  have  the  right 
to  introduce  relevant  and  material 
documents  and  to  make  an  oral 
statement. 

(2)  There  shall  be  no  discovery  in 
proceeding  under  this  subpart  J. 

(3)  The  presiding  officer  shall  have 
discretion  to  permit  presentation  of 
witnesses  within  specified  time  limits, 
provided  that  a  list  of  witnesses  is 
furnished  to  the  presiding  officer  prior  to 
the  hearing.  Witnesses  shall  be  sworn, 
unless  otherwise  directed  by  the 
presiding  officer.  The  presiding  officer 
may  ask  questions  of  any  witness  and 
each  party  may  cross-examine  any 
witness  presented  by  an  opposing  party. 

(4)  The  proceedings  shall  he  on  the 
record  and  the  transcript  shall  be 
promptly  submitted  to  the  Board  of 
Directors.  The  presiding  officer  shall 
make  recommendations  to  the  Board  of 
Directors,  unless  the  Board  of  Directors, 
in  its  sole  discretion,  directs  otherwise. 

§308.143    DMMon  of  Board  Of  DIrsctors. 

Following  submission  of  the  hearing 
transcript  to  the  Board  of  Directors,  the 
Board  of  Directors  may  grant  the 
exemption  where  it  determines,  by 
reason  of  the  number  of  public 
investors,  the  amount  of  trading  interest 
in  the  securities,  the  nature  and  extent 
of  the  issuer's  activities,  the  issuer's 
income  or  assets,  or  otherwise,  that  the 
exemption  is  consistent  with  the  public 
interest  or  the  protection  of  investors. 
Any  exemption  shall  be  set  forth  in  an 
order  specifying  the  terms  of  the 
exemption,  the  person  to  whom  it  is 
granted,  and  the  period  for  which  it  is 
granted.  A  copy  of  the  CH-der  shall  be 
served  upon  eadi  party  to  the 
proceeding. 


Subpart  K— Procedures  Applicable  to 
Investigations  Pursuant  to  Section 
10(c)  of  ttM  FDIA 

§308.144    Scope. 

The  procedures  of  this  subpart  shall 
be  followed  when  an  investigation  is 
instituted  and  conducted  in  connection 
with  any  open  or  failed  insured 
depository  institution,  any  institutions 
making  application  to  become  insured 
depository  institutions,  and  affiliates 
thereof,  or  with  other  types  of 
investigations  to  determine  compliance 
with  applicable  law  and  regulations, 
pursuant  to  section  10(c]  of  the  FDIA  (12 
U.S.C.  1820(c)).  The  Uniform  Rules  and 
subpart  B  of  the  Local  Rules  shall  not 
apply  to  investigations  under  this 
subpart,    j  | 

§  308.145    Conduct  of  Investigation. 

An  investigation  conducted  pursuant 
to  section  10(c)  of  the  FDIA  shall  be 
initiated  only  upon  issuance  of  an  order 
by  the  Board  of  Directors;  or  by  the. 
General  Counsel,  the  Director  of  the 
Division  of  Supervision,  the  Director  of 
the  Division  of  Liquidation,  or  their 
respective  designees  as  set  forth  at 
§  303.9  of  this  chapter.  The  order  shall 
indicate  the  purpose  of  the  investigation 
and  designate  FDIC's  representative(s] 
to  direct  the  conduct  of  the 
investigation.  Upon  application  and  for 
good  cause  shown,  the  persons  who 
issue  the  order  of  investigation  may 
limit,  quash,  modify,  or  withdraw  it. 
Upon  the  conclusion  of  the  investigation, 
an  order  of  termination  of  the 
investigation  shall  be  issued  by  the 
persons  issuing  the  order  of 
investigation. 

§  308.146    Powers  of  person  conducting 
inv^tlgatlon. 

The  person  designated  to  conduct  a 
section  10(c)  investigation  shall  have  the 
power,  among  other  things,  to 
administer  oaths  and  affirmations,  to 
take  and  preserve  testimony  under  oath, 
to  issue  subpoenas  and  subpoenas 
duces  tecum  and  to  apply  for  their 
enforcement  to  the  United  States 
District  Court  for  the  judicial  district  or 
the  United  States  court  in  any  territory 
in  which  the  main  office  of  the  bank, 
institution,  or  affiliate  is  located  or  in 
which  the  witness  resides  or  conducts 
business.  The  person  conducting  the 
investigation  may  obtain  the  assistance 
of  counsel  or  others  from  both  within 
and  outside  the  FDIC.  The  persons  who 
issue  the  order  of  investigation  may 
limit,  quash,  or  modify  any  subpoena  or 
subpoena  duces  tecum,  upon  application 
and  for  good  cause  shown.  The  person 
conducting  an  investigation  may  report 
to  the  Board  of  Directors  any  instance 


where  any  attorney  has  been  guilty  of 
contemptuous  conduct.  The  Board  of 
Directors,  upon  motion  of  the  person 
conducting  the  investigation,  or  on  iis 
own  motion,  may  make  a  finding  of 
contempt  and  may  then  summarily 
suspend,  without  a  hearing,  any  attorney 
representing  a  witness  from  further 
participation  in  the  investigation, 

§308.147    InvssttgatkMis  confMsntiaL 

Investigations  conducted  pursuant  to 
section  10(c)  shall  be  confidential. 
Information  and  documents  obtained  by 
the  FDIC  in  the  course  of  such 
investigations  shall  not  be  disclosed, 
except  as  provided  in  part  309  of  this 
chapter  and  as  otherwise  required  by 
law. 

§308.148    Rights  of  witnesses. 

In  an  investigation  pursuant  to  section 
10(c): 

(a)  Any  person  compelled  or 
requested  to  furnish  testimony, 
documentary  evidence,  or  other 
information,  shall  upon  request  be 
shown  and  provided  with  a  copy  of  the 
order  initiating  the  proceeding; 

(b)  Any  person  compelled  or 
requested  to  provide  testimony  as  a 
witness  or  to  furnish  documentary 
evidence  may  be  represented  by  a 
counsel  who  meets  the  requirements  of 
§  308.06  of  the  Uniform  Rules.  That 
counsel  may  be  present  and  may: 

(1)  Advise  the  witness  before,  during, 
and  after  such  testimony; 

(2)  Briefly  question  the  witness  at  the 
conclusion  of  such  testimony  for 
clarification  purposes;  and 

(3)  Make  summary  notes  during  such 
testimony  solely  for  the  use  and  benefit 
of  the  witness; 

(c)  All  persons  testifying  shall  be 
sequestered.  Such  persons  and  their 
counsel  shall  not  be  present  during  the 
testimony  of  any  other  person,  unless 
permitted  in  the  discretion  of  the  person 
conducting  the  investigation; 

(d)  In  cases  of  a  perceived  or  actual 
conflict  of  interest  arising  out  of  an 
attorney's  or  law  firm's  representation 
of  multiple  witnesses,  the  person 
conducting  the  investigation  may  require 
the  attorney  to  comply  with  the 
provisions  of  S  308.08  of  the  Uniform 
Rules;  and 

(e)  Witness  fees  shall  be  paid  in 
accordance  with  §  308.14  of  the  Uniform 
Rules. 

§308.149    Service  of  sut>po«ns. 

Service  of  a  subpoena  shall  be 
accomplished  in  accordance  with 
S  308.11  of  the  Uniform  Rules. 


§308.150    Transcripts. 

(a)  Genera]  rule.  Transcripts  of 
testimony,  if  any,  in  an  investigation 
pursuant  to  section  10(c]  shall  be 
recorded  by  an  official  reporter,  or  by 
any  other  person  or  means  designated 
by  the  person  conducting  the 
investigation.  A  witness  may,  solely  for 
the  use  and  benefit  of  the  witness, 
obtain  a  copy  of  the  transcript  of  his  or 
her  testimony  at  the  conclusion  of  the 
investigation  or,  at  the  discretion  of  the 
person  conducting  the  investigation,  at 
an  earlier  time,  provided  the  transcript 
is  available.  The  witness  requesting  a 
copy  of  his  or  her  testimony  shall  bear 
the  cost  thereof. 

(b)  Subscription  by  witness.  The 
transcript  of  testimony  shall  be 
subscribed  by  the  witness,  unless  the 
person  conducting  the  investigation  and 
the  witness,  by  stipulation,  have  waived 
the  signing,  or  the  witness  is  iU,  cannot 
be  found,  or  has  refused  to  sign.  If  the 
transcript  of  the  testimony  is  not 
subscribed  by  the  witness,  the  o^cial 
reporter  taking  the  testimony  shall 
certify  that  the  transcript  is  a  true  and 
complete  transcript  of  the  testimony. 

Subpart  L— Procedures  and  Standards 
Applicable  to  a  Notice  of  Ct>ang«  In 
Senior  Executive  Officer  or  Director 
Pursuant  to  Section  32  of  the  FDIA 

§308.151    Scope. 

The  rules  end  procedures  set  forth  in 
this  subpart  shall  apply  to  the  notice 
filed  by  a  state  nonmember  bank 
pursuant  to  Section  32  of  the  FDL\  (12 
U.S.C.  18311)  for  the  consent  of  the  FDIC 
to  add  to  or  replace  an  individual  on  the 
Board  of  Directors,  or  to  employ  any 
Individual  as  a  senior  executive  officer, 
or  change  the  responsibilities  of  any 
individual  to  a  position  of  senior 
executive  officer  where  the  bank: 

(a)  Has  been  chartered  and  operating 
as  an  insured  nonmember  bank  for  less 
than  two  years  or  the  insured  state 
branch  has  been  Ucensed  and  operating 
as  an  insured  branch  for  less  than  two 
years; 

(b)  Has  undergone  a  change  in  control 
within  the  preceding  two  years;  or 

(c)  Is  not  in  compliance  with  the 
minimum  capital  requirement  applicable 
to  it  or  is  otherwise  in  a  troubled 
condition  as  determined  by  the  FDIC  on 
the  basis  of  such  institution's  most 
recent  report  of  condition  or  report  of 
examination  or  inspection. 

§308.152    Grounds  for  disapproval  of 
notice. 

The  Board  of  Directors  or  its  designee 
may  issue  a  notice  of  disapproval  with 
respect  to  a  notice  submitted  by  a  state 
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nonmember  bank  pursuant  to  section  32 
of  the  FDIA  (12  U.S.C.  1831i)  where: 

(a)  The  competeoce.  experience, 
character,  at  integrity  of  the  individual 
with  respect  to  whom  such  notice 
submitted  indicates  that  it  would  not  be 
in  the  best  interests  of  the  depositors  of 
the  state  nonmember  bank  to  permit  the 
individual  to  be  employed  by  or 
associated  with  such  bank:  or 

(b)  The  competence,  experience, 
character,  or  integrity  of  the  individual 
with  respect  to  whom  such  notice  is 
submitted  indicated  that  it  would  not  be 
in  the  best  interests  of  the  public  to 
permit  the  individual  to  be  employed  by. 
or  associated  with,  the  state  nonmember 
bank. 

§308.153    Procedures  wt>efe  notice  of 
disapproval  issues  pursuant  to  §  303.14  of 
tMschaptar. 

(a)  The  Notice  of  Disapproval  shall  be 
ser\'ed  upon  the  insured  state 
nonmember  bank  and  the  candidate  for 
director  or  senior  executive  officer.  The 
Notice  of  Disapproval  shall: 

(1)  Summarize  or  cite  the  relevant 
considerations  specified  in  §  308.152; 

(2)  Inform  the  individual  and  the  bank 
that  a  request  for  review  of  the 
disapproval  may  be  filed  within  fifteen 
days  of  receipt  of  the  Notice  of 
Disapproval  and 

(3)  Specify  that  additional 
information,  if  any,  must  be  contained  in 
the  request  for  review. 

(b)  "Hie  request  for  review  must  be 
filed  at  the  appropriate  regional  office. 

(c)  The  request  for  review  must  be  in 
writing  and  should: 

(1)  Specify  the  reasons  why  the  FDIC 
should  reconsider  its  disapproval;  and 

(2)  Set  forth  relevant,  substantive  and 
material  documents,  if  any,  that  for  good 
cause  were  not  previously  set  forth  in 
the  notice  required  to  be  filed  pursuant 
to  section  32  of  the  FDIA  (12  U.S.C. 
16311). 

§  30S.1S4    Occtsion  on  review. 

(a)  Within  30  days  of  receipt  of  the 
request  for  review,  the  Board  of 
Directors  or  its  designee,  shall  notify  the 
bank  and/or  the  individual  filing  the 
reconsideration  (hereafter  "petitioner") 
of  the  FDICs  decision  on  review. 

(b)  If  the  decision  is  to  grant  the 
review  and  approve  the  notice,  the  bank 
and  the  individual  involved  shall  be  so 
notified. 

(c)  A  denial  of  the  request  for  review 
pursuant  to  section  32  of  the  FDIA  shall: 

(1)  Infonn  the  petitioner  that  a  written 
request  for  a  hearing,  stating  the  relief 
desired  and  the  grounds  therefore,  may 
be  filed  with  the  Executive  Secretary 


within  IS  days  after  the  receipt  of  the 
denial:  and 

(2)  Summarize  or  cite  the  relevant 
considerations  specified  in  i  308.152. 

(d)  If  a  decision  is  not  rendered  within 
30  days,  the  petitioner  may  file  a  request 
for  a  hearing  within  fifteen  days  from 
the  date  of  expiration. 

§30«.15S    Hsaring. 

(a)  Hearing  dates.  The  Executive 
Secretary  shall  order  a  hearing  to  be 
commenced  within  30  days  after  receipt 
of  a  request  for  a  hearing  filed  pursuant 
to  S  308.154.  Upon  request  of  the 
petitioner  or  the  FDIC.  the  presiding 
officer  or  the  Executive  Secretary  may 
order  a  later  hearing  date. 

(b)  Burden  of  proof.  The  ultimate 
burden  of  proof  shall  be  upon  the 
candidate  for  director  or  senior 
executive  officer.  The  burden  of  going 
forward  with  a  prima  fade  case  shall  be 
upon  the  FDIC. 

(c)  Hearing  procedure.  (1)  The  hearing 
shall  be  held  in  Washington.  DC  or  at 
another  designated  place,  before  a 
presiding  officer  designated  by  the 
Executive  Secretary. 

(2)  The  provisions  of  |§  308.06  through 
308.12.  308.16.  and  308.21  of  the  Uniform 
Rules  and  §§  308.101  through  308.102. 
and  308.104  through  308.106  of  subpart  B 
of  the  Local  Rules  shall  apply  to 
hearings  held  pursuant  to  this  subpart. 

(3)  The  petitioner  may  appear  at  the 
hearing  and  shall  have  the  right  to 
introduce  relevant  and  material 
documents  and  make  an  oral 
presentation.  Members  of  the  FDIC 
enforcement  staff  may  attend  the 
hearing  and  participate  as 
representatives  of  the  FDIC  enforcement 
staff 

(4)  There  shall  be  no  discovery  in 
proceedings  under  this  subpart 

(5)  At  the  discretion  of  the  presiding 
officer,  witnesses  may  be  presented 
within  specified  time  limits,  provided 
that  a  list  of  witnesses  is  furnished  to 
the  presiding  officer  and  to  all  other 
parties  prior  to  the  hearing.  Witnesses 
shall  be  sworn,  unless  otherwise 
directed  by  the  presiding  officer.  The 
presiding  officer  may  ask  questions  of 
any  witness.  Each  party  shall  have  the 
opportunity  to  cross-examine  any 
witness  presented  by  an  opposing  party. 
The  transcript  of  the  proceedings  shall 
be  furnished,  upon  request  and  payment 
of  the  cost  thereof,  to  the  petitioner 
afforded  the  hearing. 

(6)  In  the  course  of  or  in  connection 
with  any  hearing  under  paragraph  (c)  of 
this  section  the  presiding  officer  shall 
have  the  power  to  administer  oaths  and 
affirmations,  to  take  or  cause  to  be 
taken  depositions  of  unavailable 


witnesses,  and  to  issue,  revoke,  quash, 
or  modify  subpoenas  and  subpoenas 
duces  tecum.  Where  the  presentation  of 
witnesses  is  permitted,  the  presiding 
officer  may  require  the  attendance  of 
witnesses  from  any  state,  territory,  or 
other  place  subject  to  the  jurisdiction  of 
the  United  States  at  any  location  where 
the  proceeding  is  being  conducted. 
Witness  fees  shall  be  paid  in 
accordance  with  $  308.14  of  the  Uniform 
Rules. 

(7)  Upon  the  request  of  the  applicant 
afforded  the  hearing,  or  the  members  of 
the  FDIC  enforcement  staff,  the  record 
shall  remain  open  for  five  business  days 
following  the  hearing  for  the  parties  to 
make  additional  submissions  to  the 
record. 

(8)  The  presiding  officer  shall  make 
recommendations  to  the  Board  of 
Directors  or  its  designee,  where 
possible,  within  fifteen  days  after  the 
last  day  for  the  parties  to  submit 
additions  to  the  record. 

(9)  The  presiding  officer  shall  forward 
his  or  her  recommendation  to  the 
Executive  Secretary  who  shall  promptly 
certify  the  entire  record,  including  the 
recommendation  to  the  Board  of 
Directors  or  its  designee.  The  Executive 
Secretary's  certification  shall  close  the 
record. 

(d)  Written  submissions  in  lieu  of 
hearing.  The  petitioner  may  in  writing 
waive  a  hearing  and  elect  to  have  the 
matter  determined  on  the  basis  of 
vt'ritten  submissions. 

(e)  Failure  to  request  or  appear  at 
hearing.  Failure  to  request  a  hearing 
shall  constitute  a  waiver  of  the 
opportunity  for  a  hearing.  Failure  to 
appear  at  a  hearing  in  person  or  through 
an  authorized  representative  shall 
constitute  a  waiver  of  hearing.  If  a 
hearing  is  waived,  the  order  shall  be 
final  and  unappealable,  and  shall 
remain  in  full  force  and  effect. 

(f)  Decision  by  Board  of  Directors  or 
its  designee.  Within  45  days  following 
the  Executive  Secretary's  certification  ot 
the  record  lo  the  Board  of  Directors  or 
its  designee,  the  Board  of  Directors  or  its 
designee  shall  notify  the  affected 
individual  whether  the  denial  of  the 
notice  will  be  continued,  terminated,  or 
otherwise  modified.  The  notification 
shall  state  the  basis  for  any  decision  of 
the  Board  of  Directors  or  its  designee 
that  is  adverse  to  the  petitioner.  The 
Board  of  Directors  or  its  designee  shall 
promptly  rescind  or  modify  the  denial 
where  the  decision  is  favorable  to  the 
petitioner. 


Subpart  M— Procedures  an( 
ApplicaWe  to  an  AppHcatioi 
to  Section  19  of  the  FDIA 

§308.156    Scope. 

The  rules  and  procedures 
this  subpart  shall  apply  to  ai 
application  filed  pursuant  to 
of  the  FDIA  (12  U.S.C.  1829) 
insured  depository  institutio 
person,  who  has  been  convit 
criminal  offense  involving  di 
a  breach  of  trust  or  who  has 
enter  into  a  pretrial  diversio 
program  in  connection  with 
prosecution  of  such  offense, 
prior  written  consent  of  the ' 
become  or  continue  as  an  in 
affiliated  party  with  respect 
insured  depository  institutio 
control  directly  or  indirectly 
depository  institution;  or  to  | 
directly  or  indirectly  in  any 
the  conduct  of  the  affairs  of 
depository  institution. 

§  308. 1 57  Relevant  consider! 
(a)  In  proceedings  under  I 
an  application  to  become  or 
an  institution-affiliated  part; 
respect  to  an  insured  deposi 
institution;  to  own  or  contro 
indirectly  an  insured  deposi 
institution;  or  to  participate 
indirectly  in  any  manner  in 
of  the  affairs  of  an  insured  c 
institution,  the  following  sh{ 
considered: 

(1)  Whether  the  convictioi 
into  a  pretrial  diversion  or  s 
program  is  for  a  criminal  off 
involving  dishonesty  or  bret 

(2)  Whether  participation 
indirectly  by  the  person  in  a 
in  the  conduct  of  the  affairs 
insured  depository  institutic 
constitutes  a  threat  to  the  s{ 
soundness  of  the  insured  de 
institution  or  the  interests  o 
depositors,  or  threatens  to  ii 
confidence  in  the  insured  dt 
institution; 

(3)  Evidence  of  the  applic 
rehabilitation; 

(4)  The  position  to  be  helc 
applicant: 

(5)  The  amount  of  influem 
control  the  applicant  will  be 
exercise  over  the  affairs  an( 
of  the  insured  depository  ini 

(6)  The  ability  of  the  mam 
the  insured  depository  instil 
supervise  and  control  the  ac 
the  applicant; 

(7)  The  level  of  ownershif 
applicant  will  have  at  the  ir 
depository  institution; 

(8)  Applicable  fidelity  boi 
for  the  applicant:  and 
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witnesses,  and  to  issue,  revoke,  quash, 
or  modify  subpoenas  and  subpoenas 
duces  tecum.  Where  the  presentation  of 
witnesses  is  permitted,  the  presiding 
officer  may  require  the  attendance  of 
witnesses  from  any  state,  territory,  or 
other  place  subject  to  the  jurisdiction  of 
the  United  States  at  any  location  where 
the  proceeding  is  being  conducted. 
Witness  fees  shall  be  paid  in 
accordance  with  \  308.14  of  the  Uniform 
Rules. 

(7)  Upon  the  request  of  the  applicant 
afforded  the  hearing,  or  the  members  of 
the  FDIC  enforcement  staff,  the  record 
shall  remain  open  for  five  business  days 
following  the  hearing  for  the  parties  to 
make  additional  submissions  to  the 
record. 

(8)  The  presiding  officer  shall  make 
recommendations  to  the  Board  of 
Directors  or  its  designee,  where 
possible,  within  fifteen  days  after  the 
last  day  for  the  parties  to  submit 
additions  to  the  record. 

(9)  The  presiding  officer  shall  forward 
his  or  her  recommendation  to  the 
Executive  Secretary  who  shall  promptly 
certify  the  entire  record  including  the 
recommendation  to  the  Board  of 
Directors  or  its  designee.  The  Executive 
Secretary's  certification  shall  close  the 
record. 

(d)  Written  submissions  in  lieu  of 
hearing.  The  petitioner  may  in  writing 
waive  a  hearing  and  elect  to  have  the 
matter  determined  on  the  basis  of 
written  submissions. 

(e)  Failure  to  request  or  appear  at 
hearing.  Failure  to  request  a  hearing 
shall  constitute  a  waiver  of  the 
opportunity  for  a  hearing.  Failure  to 
appear  at  a  hearing  in  person  or  through 
an  authorized  representative  shall 
constitute  a  waiver  of  hearing.  If  a 
hearing  is  waived,  the  order  shall  be 
final  and  unappealable,  and  shall 
remain  in  full  force  and  effect. 

(f)  Decision  by  Board  of  Directors  or 
its  designee.  Within  45  days  following 
the  Executive  Secretary's  certification  ot 
the  record  to  the  Board  of  Directors  or 
its  designee,  the  Board  of  Directors  or  its 
designee  shall  notify  the  affected 
individual  whether  the  denial  of  the 
notice  will  be  continued,  terminated,  or 
otherwise  modified.  The  notification 
shall  state  the  basis  for  any  decision  of 
the  Board  of  Directors  or  its  designee 
that  is  adverse  to  the  petitioner.  The 
Board  of  Directors  or  its  designee  shall 
promptly  rescind  or  modify  the  denial 
where  the  decision  is  favorable  to  the 
petitioner. 


Subpart  M— Procedures  and  Standards 
Applicatile  to  an  Application  Pursuant 
to  Section  19  of  the  FDIA 

S  308.156    Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  shall  apply  to  an 
application  filed  pursuant  to  section  19 
of  the  FDIA  (12  U.S.C.  1829)  by  an 
insured  depository  institution  and  a 
person,  who  has  been  convicted  of  any 
criminal  offense  involving  dishonesty  or 
a  breach  of  trust  or  who  has  agreed  to 
enter  into  a  pretrial  diversion  or  similar 
program  in  connection  with  the 
prosecution  of  such  offense,  to  seek  the 
prior  written  consent  of  the  FDIC  to 
become  or  continue  as  an  institution- 
affiliated  party  with  respect  to  an 
insured  depository  institution;  to  own  or 
control  directly  or  indirectly  an  insured 
depository  institution;  or  to  participate 
directly  or  indirectly  in  any  manner  in 
the  conduct  of  the  affairs  of  an  insured 
depository  institution. 

§  308. 1 S7    Relevant  considerations. 

(a)  In  proceedings  under  §  308.156  on 
an  application  to  become  or  continue  as 
an  institution-affiliated  party  with 
respect  to  an  insured  depository 
institution;  to  own  or  control  directly  or 
indirectly  an  insured  depository 
institution;  or  to  participate  directly  or 
indirectly  in  any  manner  in  the  conduct 
of  the  affairs  of  an  insured  depository 
institution,  the  following  shall  be 
considered: 

(1)  Whether  the  conviction  or  entry 
into  a  pretrial  diversion  or  similar 
program  is  for  a  criminal  offense 
involving  dishonesty  or  breach  of  trust; 

(2)  Whether  participation  directly  or 
indirectly  by  the  person  in  any  manner 
in  the  conduct  of  the  affairs  of  the 
insured  depository  institution 
constitutes  a  threat  to  the  safety  or 
soundness  of  the  insured  depository 
institution  or  the  interests  of  its 
depositors,  or  threatens  to  impair  public 
confidence  in  the  insured  depository 
institution; 

(3)  Evidence  of  the  applicant's 
rehabilitation; 

(4)  The  position  to  be  held  by  the 
applicant: 

(5)  The  amount  of  infiuence  and 
control  the  applicant  will  be  able  to 
exercise  over  the  affairs  and  operations 
of  the  insured  depository  institution: 

(6)  The  ability  of  the  management  at 
the  insured  depository  institution  to 
supervise  and  control  the  activities  of 
the  applicant: 

(7)  The  level  of  ownership  which  the 
applicant  will  have  at  the  insured 
depository  institution: 

(8)  Applicable  fidelity  bond  coverage 
for  the  applicant:  and 


(9)  Additional  factors  in  the  specific 
case  that  appear  relevant. 

(b)  The  question  of  whether  a  person, 
who  was  convicted  of  a  crime  or  who 
agreed  to  enter  a  pretrial  diversion  or 
similar  program,  was  guilty  of  that  crime 
shall  not  be  at  issue  in  a  proceeding 
under  this  subpart 

S  308.158    Fmng  papers  and  effective  date. 

(a)  Filing  with  the  regional  office. 
Applications  pursuant  to  section  19  shall 
be  filed  in  the  appropriate  regional 
o^ice. 

(b)  Effective  date.  An  application 
pursuant  to  section  19  may  be  made  in 
writing  at  any  time  more  Uian  one  year 
after  the  issuance  of  a  decision  denying 
an  application  pursuant  to  section  19. 
The  removal  and/or  prohibition 
pursuant  to  section  19  shall  continue 
until  the  apphcant  has  been  reinstated 
by  the  Board  of  Directors  or  its  designee 
for  good  cause  shown. 

§  308. 1 59    Denial  of  applications. 

A  denial  of  an  application  pursuant  to 
section  19  shall: 

(a)  Inform  the  applicant  that  a  written 
request  for  a  hearing,  stating  the  relief 
desired  and  the  grounds  therefor  and 
any  supporting  evidence,  may  be  filed 
with  the  Executive  Secretary  within  60 
days  after  the  denial;  and 

(b)  Summarize  or  cite  the  relevant 
considerations  specified  in  S  308.157  of 
this  subpart. 

§308.160    Hearings. 

(a)  Hearing  dates.  The  Executive 
Secretary  shall  order  a  hearing  to  be 
commenced  within  60  days  after  receipt 
of  a  request  for  hearing  on  an 
application  filed  pursuant  to  S  308.159. 
Upon  the  request  of  the  applicant  or 
FDIC  enforcement  counsel,  the  presiding 
officer  or  the  Executive  Secretary  may 
order  a  later  hearing  date. 

(b)  Burden  of  proof  The  ultimate 
burden  of  proof  shall  be  upon  the  person 
proposing  to  become  or  continue  as  an 
institution-affiliated  party  with  respect 
to  an  insured  depository  institution;  to 
own  or  control  directly  or  indirectly  an 
insured  depository  institution;  or  to 
participate  directly  or  indirectly  in  any 
manner  in  the  conduct  of  the  a^airs  of 
an  insured  depository  institution.  The 
burden  of  going  forward  with  a  prima 
facie  case  shall  be  upon  the  FDIC. 

(c)  Hearing  procedure.  (1)  The  hearing 
shall  be  held  in  Washington.  DC.  or  at 
another  designated  place,  before  a 
presiding  officer  designated  by  the 
Executive  Secretary. 

(2)  The  provisions  of  {  §  308.06  through 
308.12,  308.16,  and  308.21  of  the  Uniform 
Rules  and  {{  308.101  through  30ai02 
and  308.104  through  308.106  of  subpart  B 


of  the  Local  Rules  shall  apply  to 
hearings  held  pursuant  to  this  subpart. 

(3)  The  applicant  may  appear  at  the 
hearing  and  shall  have  the  right  to 
introduce  relevant  and  material 
documents  and  oral  argument.  Members 
of  the  FDIC  enforcement  staff  may 
attend  the  hearing  and  participate  as  a 
party. 

(4)  There  shall  be  no  discovery  in 
proceedings  under  this  subpart. 

(5)  At  the  discretion  of  the  presiding 
officer,  witnesses  may  be  presented 
within  specified  time  limits,  provided 
that  a  list  of  witnesses  is  furnished  to 
the  presiding  officer  and  to  all  other 
parties  prior  to  the  hearing.  Witnesses 
shall  be  sworn,  unless  otherwise 
directed  by  the  presiding  officer.  The 
presiding  officer  may  ask  questions  of 
any  witness.  Each  party  shall  have  the 
opportunity  to  cross-examine  any 
witness  presented  by  an  opposing  party. 
The  transcript  of  the  proceedings  shall 
be  furnished,  upon  request  and  payment 
of  the  cost  thereof,  to  (h».  applicant 
afforded  the  hearing. 

(6)  In  the  course  of  or  in  connection 
with  any  hearing  under  this  subsection, 
the  presiding  officer  shall  have  the 
power  to  administer  oaths  and 
affirmations,  to  take  or  cause  to  be 
taken  depositions  of  unavailable 
witnesses,  and  to  issue,  revoke,  quash, 
or  modify  subpoenas  and  subpoenas 
duces  tecum.  Where  the  presentation  of 
witnesses  is  permitted,  the  presiding 
officer  may  require  the  attendance  of 
witnesses  from  any  state,  territory,  or 
other  place  subject  to  the  jurisdiction  of 
the  United  States  at  any  location  where 
the  proceeding  is  being  conducted. 
Witness  fees  shall  be  paid  in 
accordance  with  f  308.14  of  the  Uniform 
Rules. 

(7)  Upon  the  request  of  the  applicant 
afforded  the  hearing,  or  FDIC 
enforcement  staff,  the  record  shall 
remain  open  for  five  business  days 
following  the  hearing  for  the  parties  to 
make  additional  submissions  to  the 
record. 

(8)  The  presiding  officer  shall  make 
recommendations  to  the  Board  of 
Directors,  where  possible,  within  20 
days  after  the  last  day  for  the  parties  to 
submit  additions  to  the  record. 

(9)  The  presiding  officer  shall  forward 
his  or  her  recommendation  to  the 
Executive  Secretary  who  shall  promptly 
certify  the  entire  record,  including  the 
recommendaUon  to  the  Board  of 
Directors  or  its  designee.  The  Executive 
Secretary's  certification  shall  close  the 
record. 

(d)  Written  submissions  in  lieu  of 
hearing.  The  apphcant  or  the  bank  may 
in  writiitg  waive  a  hearing  and  elect  to 
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have  the  matter  determined  on  the  basis 
of  written  submissions. 

(e)  Failure  to  request  or  appear  at 
hearing.  Failure  to  request  a  hearing 
shall  constitute  a  waiver  of  the 
opportunity  for  a  hearing.  Failure  to 
appear  at  a  hearing  in  person  or  through 
an  authorized  representative  shall 
constitute  a  waiver  of  hearing.  If  a 
hearing  is  waived,  the  person  shall 
remain  barred  under  section  19. 

(f)  Decision  by  Board  of  Directors  or 
its  designee.  Within  60  days  following 
the  Executive  Secretary's  certification  of 
the  record  to  the  Board  of  Directors  or 
its  designee,  the  Board  of  Directors  or  its 
designee  shall  notify  the  a^ected  person 
whether  the  person  shall  remain  barred 
under  section  19.  The  notification  shall 
state  the  basis  for  any  decision  of  the 
Board  of  Directors  or  its  designee  that  is 
adverse  to  the  applicant. 

Subpart  N— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Suspension,  Removal,  and  Prohibition 
Where  a  Felony  Is  Charged 

§  308.161    Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  shall  apply  to  the  following 
proceedings: 

(a)  To  suspend  an  institution-affiliated 
party  of  an  insured  state  nonmember 
bank,  or  to  prohibit  such  party  from 
further  participation  in  the  conduct  of 
the  affairs  of  the  bank,  where  the 
individual  is  charged  in  any  state. 
Federal,  or  territorial  information  or 
indictment,  or  complaint,  with  the 
commission  of,  or  participation  in,  a 
crime  involving  dishonesty  or  breach  of 
trust  punishable  by  imprisonment 
exceeding  one  year  under  state  or 
Federal  law;  or 

(b)  To  remove  from  office  or  to 
prohibit  an  institution-affiliated  party 
from  further  participation  in  the  conduct 
of  the  affairs  of  the  bank,  except  with 
the  consent  of  the  Board  of  Directors  or 
its  designee,  if  continued  service  or 
participation  by  such  party  poses  a 
threat  to  the  interests  of  the  bank's 
depositors  or  threatens  to  impair  public 
confidence  in  the  depository  institution, 
where  a  judgment  of  conviction  or  an 
agreement  to  enter  a  pre-trial  diversion 
or  other  similar  program  is  entered 
against  such  party,  not  subject  to  further 
appellate  review,  has  been  entered 
against  the  individual  for  the 
commission  of,  or  participation  in,  a 
crime  involving  dishonesty  or  breach  of 
trust  pu.iishable  by  imprisonment 
exceeding  one  year  under  state  or 
Federal  law. 


§  308.162    Relevant  considerations. 

(a](l)  In  proceedings  under  §  308.161 
(a)  and  (b)  for  a  suspension,  removal  or 
prohibition  order,  the  following  shall  be 
considered: 

(i)  Whether  the  alleged  offense  is  a 
crime  which  is  punishable  by 
imprisonment  for  a  term  exceeding  one 
year  under  state  or  Federal  law,  and 
which  involves  dishonesty  or  breach  of 
trust;  and 

(ii)  Whether  continued  service  or 
participation  by  the  institution-affiliated 
party  may  pose  a  threat  to  the  interest  of 
the  bank's  depositors,  or  threatens  to 
impair  public  confidence  in  the  bank. 

(2)  Additional  factors  in  the  specific 
case  that  appear  relevant  to  its  decision 
to  continue  in  effect,  rescind,  terminate, 
or  modify  a  suspension,  removal  or 
prohibition  order  may  be  considered. 

(b)  The  question  of  whether  an 
institution-affiliated  party  charged  with 
a  crime  is  guilty  of  the  crime  charged 
shall  not  be  tried  or  considered  in  a 
proceeding  under  this  subpart. 

§308.163    Notice  of  suspension,  and 
orders  of  removal  or  prohibition. 

(a)  Notice  of  suspension  or 
prohibition,  (i)  The  Board  of  Directors  or 
its  designee  may  suspend  or  prohibit 
from  further  participation  in  the  conduct 
of  the  affairs  of  the  bank  an  institution- 
affiliated  party  by  written  notice  of 
suspension  or  prohibition  upon  a 
determination  by  the  Board  of  Directors 
or  its  designee  that  the  grounds  for  such 
suspension  or  prohibition  exist.  The 
written  notice  of  suspension  or 
prohibition  shall  be  served  upon  the 
institution-affiliated  party  and  the  bank. 

(2)  The  written  notice  of  suspension 
shall: 

(i)  Inform  the  institution-affiliated 
party  that  a  written  request  for  a 
hearing,  stating  the  relief  desired  and 
grounds  therefore,  and  any  supporting 
evidence,  may  be  filed  with  the 
Executive  Secretary  within  30  days  after 
receipt  of  the  written  notice;  and 

(ii)  Summarize  or  cite  to  the  relevant 
considerations  specified  in  S  308.162  of 
this  subpart. 

(3)  The  suspension  or  prohibition  shall 
be  effective  immediately  upon  service 
on  the  institution-affiliated  party,  and 
shall  remain  in  effect  until  final 
disposition  of  the  information, 
indictment,  complaint,  or  until  it  is 
terminated  by  the  Board  of  Directors  or 
its  designee  under  the  provisions  of 

S  308.164  or  otherwise. 

(b)  Order  of  removal  or  prohibition. 
(1)  The  Board  of  Directors  or  its 
designee  may  issue  an  order  removing 
or  prohibiting  from  further  participation 
in  the  conduct  of  the  affairs  of  the  bank 
an  institution-affiliated  party,  when: 


(i)  A  final  judgment  of  conviction  not 
subject  to  further  appellate  review  is 
entered  against  the  individual  for  a 
crime  referred  to  in  §  308.161(b);  and 

(ii)  The  Board  of  Directors  or  its 
designee  determines  that  continued 
service  or  participation  of  the 
institution-affiliated  party  may  threaten 
the  interests  of  the  bank's  depositors  or 
may  threaten  to  impair  public 
confidence  in  the  bank. 

(2)  The  order  shall  be  served  upon  the 
institution-affiliated  party  and  the  bank. 

(3)  The  order  shall: 

(i)  Inform  the  institution-affiliated 
party  that  a  written  request  for  a 
hearing,  stating  the  relief  desired  and 
grounds  therefor,  and  any  supporting 
evidence,  may  be  filed  with  the 
Executive  Secretary  within  30  days  after 
receipt  of  the  order  and 

(ii)  Summarize  or  cite  the  relevant 
considerations  specified  in  §  308.162  of 
this  subpart. 

(4)  The  order  shall  be  effective 
immediately  upon  service  on  the 
institution-affiliated  party,  and  shall 
remain  in  effect  until  it  is  terminated  by 
the  Board  of  Directors  or  its  designee 
under  the  provisions  of  §  308.164  or 
otherwise. 

§308.164    Hearings. 

(a)  Hearing  dates.  The  Executive 
Secretary  shall  order  a  hearing  to  be 
commenced  within  30  days  after  receipt 
of  a  request  for  hearing  on  an 
application  filed  pursuant  to  §  308.163. 
Upon  the  request  of  the  applicant,  the 
presiding  officer  or  the  Executive 
Secretary  may  order  a  later  hearing 
date. 

(b)  Hearing  procedure.  (1)  The  hearing 
shall  be  held  in  Washington,  DC,  or  at 
another  designated  place,  before  a 
presiding  officer  designated  by  the 
Executive  Secretary. 

(2)  The  provisions  of  §§  308.06  through 
308.12,  308.16,  and  308.21  of  the  Uniform 
Rules  and  §§  308.101  through  308.102 
and  308.104  through  308.106  of  subpart  B 
of  the  Local  Rules  shall  apply  to 
hearings  held  pursuant  to  this  subpart. 

(3)  The  applicant  may  appear  at  the 
hearing  and  shall  have  the  right  to 
introduce  relevant  and  material 
documents  and  oral  argument.  Members 
of  the  FDIC  enforcement  staff  may 
attend  the  hearing  and  participate  as 
representatives  of  the  FDIC  enforcement 
staff. 

(4)  There  shall  be  no  discovery  in 
proceedings  under  this  subpart. 

(5)  At  the  discretion  of  the  presiding 
officer,  witnesses  may  be  presented 
within  specified  time  limits,  provided 
that  a  list  of  witnesses  is  furnished  to 
the  presiding  officer  and  to  all  other 
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parties  prior  to  the  hearing.  Wi 
shall  be  sworn,  unless  otherwi: 
directed  by  the  presiding  office 
presiding  officer  may  ask  ques 
any  witness.  Each  party  shall  I 
opportunity  to  cross-examine  i 
witness  presented  by  an  oppot 
The  transcript  of  the  proceedir 
be  furnished,  upon  request  anc 
of  the  cost  thereof,  to  the  appli 
afforded  the  hearing. 

(6)  In  the  course  of  or  in  com 
with  any  hearing  under  paragr 
this  section,  the  presiding  offic 
have  the  power  to  administer  i 
affirmations,  to  take  or  cause  t 
taken  depositions  of  unavailal 
witnesses,  and  to  issue,  revoki 
or  modify  subpoenas  and  subp 
duces  tecum.  Where  the  presei 
witnesses  is  permitted,  the  pre 
officer  may  require  the  attendf 
witnesses  from  any  state,  terri 
other  place  subject  to  the  juris 
the  United  States  at  any  locati 
the  proceeding  is  being  condw 
Witness  fees  shall  be  paid  in 
accordance  with  \  308.14  of  th 
Rules. 

(7)  Upon  the  request  of  the  e 
afforded  the  hearing,  or  the  mi 
the  FDIC  enforcement  staff,  th 
shall  remain  open  for  five  busi 
following  the  hearing  for  the  p 
make  additional  submissions  I 
record. 

(8)  The  presiding  officer  sha 
recommendations  to  the  Boarc 
Directors,  where  possible,  wit! 
days  after  the  last  day  for  the 
submit  additions  to  the  record 

(9)  The  presiding  officer  sha 
his  or  her  recommendation  to 
Executive  Secretary  who  shall 
certify  the  entire  record,  inclui 
recommendation  to  the  Board 
Directors.  The  Executive  Seen 
certification  shall  close  the  re( 

(c)  Written  submissions  in  i 
hearing.  The  applicant  or  the  1 
in  writing  waive  a  hearing  anc 
have  the  matter  determined  oi 
of  written  submissions. 

(d)  Failure  to  request  or  apf. 
hearing.  Failure  to  request  a  h 
shall  constitute  a  waiver  of  th 
opportunity  for  a  hearing.  Fail 
appear  at  a  hearing  in  person 
an  authorized  representative  i 
constitute  a  waiver  of  hearing 
hearing  is  waived,  the  order  s 
final  and  unappealable,  and  s 
remain  in  full  force  and  effect 
to  §  308.163. 

(e)  Decision  by  Board  of  Di, 
its  designee.  Within  60  days  f 
the  Executive  Secretary's  cert 
the  record  to  the  Board  of  Din 
its  designee,  the  Board  of  Dire 
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(i)  A  final  judgment  of  conviction  not 
subject  to  further  appellate  review  is 
entered  against  the  individual  for  a 
crime  referred  to  in  §  308.161(b);  and 

(ii)  The  Board  of  Directors  or  its 
designee  determines  that  continued 
service  or  participation  of  the 
institution-affiliated  party  may  threaten 
the  interests  of  the  bank's  depositors  or 
may  threaten  to  impair  public 
confidence  in  the  bank. 

(2)  The  order  shall  be  served  upon  the 
institution-affiliated  party  and  the  bank. 

(3)  The  order  shall: 

(i)  Inform  the  institution-affiliated 
party  that  a  written  request  for  a 
hearing,  stating  the  relief  desired  and 
grounds  therefor,  and  any  supporting 
evidence,  may  be  filed  with  the 
Executive  Secretary  within  30  days  after 
receipt  of  the  order  and 

(ii)  Summarize  or  cite  the  relevant 
considerations  specified  in  §  308.162  of 
this  subpart. 

(4)  The  order  shall  be  effective 
immediately  upon  service  on  the 
institution-affiliated  party,  and  shall 
remain  in  effect  until  it  is  terminated  by 
the  Board  of  Directors  or  its  designee 
under  the  provisions  of  §  308.164  or 
otherwise. 

§  308.164    Hearings. 

(a)  Hearing  dates.  The  Executive 
Secretary  shall  order  a  hearing  to  be 
commenced  within  30  days  after  receipt 
of  a  request  for  hearing  on  an 
application  filed  pursuant  to  §  308.163. 
Upon  the  request  of  the  applicant,  the 
presiding  officer  or  the  Executive 
Secretary  may  order  a  later  hearing 
date. 

(b)  Hearing  procedure.  (1)  The  hearing 
shall  be  held  in  Washington,  DC,  or  at 
another  designated  place,  before  a 
presiding  officer  designated  by  the 
Executive  Secretary. 

(2)  The  provisions  of  §§  308.06  through 
308.12,  308.16,  and  308.21  of  the  Uniform 
Rules  and  §§  308.101  through  308.102 
and  308.104  through  308.106  of  subpart  B 
of  the  Local  Rules  shall  apply  to 
hearings  held  pursuant  to  this  subpart. 

(3)  The  applicant  may  appear  at  the 
hearing  and  shall  have  the  right  to 
introduce  relevant  and  material 
documents  and  oral  argument.  Members 
of  the  FDIC  enforcement  staff  may 
attend  the  hearing  and  participate  as 
representatives  of  the  FDIC  enforcement 
staff. 

(4)  There  shall  be  no  discovery  in 
proceedings  under  this  subpart. 

(5)  At  the  discretion  of  the  presiding 
officer,  witnesses  may  be  presented 
within  specified  time  limits,  provided 
that  a  list  of  witnesses  is  furnished  to 
the  presiding  officer  and  to  all  other 
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parties  prior  to  the  hearing.  Witnesses 
shall  be  sworn,  unless  otherwise 
directed  by  the  presiding  officer.  The 
presiding  officer  may  ask  questions  of 
any  witness.  Each  party  shall  have  the 
opportunity  to  cross-examine  any 
witness  presented  by  an  opposing  party. 
The  transcript  of  the  proceedings  shall 
be  furnished,  upon  request  and  payment 
of  the  cost  thereof,  to  the  applicant 
afforded  the  hearing. 

(6)  In  the  course  of  or  in  connection 
with  any  hearing  under  paragraph  (b)  of 
this  section,  the  presiding  officer  shall 
have  the  power  to  administer  oaths  and 
affirmations,  to  take  or  cause  to  be 
taken  depositions  of  unavailable 
witnesses,  and  to  issue,  revoke,  quash, 
or  modify  subpoenas  and  subpoenas 
duces  tecum.  Where  the  presentation  of 
witnesses  is  permitted,  the  presiding 
officer  may  require  the  attendance  of 
witnesses  from  any  state,  territory,  or 
other  place  subject  to  the  jurisdiction  of 
the  United  States  at  any  location  where 
the  proceeding  is  being  conducted. 
Witness  fees  shall  be  paid  in 
accordance  with  9  308.14  of  the  Uniform 
Rules. 

(7)  Upon  the  request  of  the  applicant 
afforded  the  hearing,  or  the  members  of 
the  FDIC  enforcement  staff,  the  record 
shall  remain  open  for  five  business  days 
following  the  hearing  for  the  parties  to 
make  additional  submissions  to  the 
record. 

(8)  The  presiding  officer  shall  make 
recommendations  to  the  Board  of 
Directors,  where  possible,  within  ten 
days  after  the  last  day  for  the  parties  to 
submit  additions  to  the  record. 

(9)  The  presiding  officer  shall  forward 
his  or  her  recommendation  to  the 
Executive  Secretary  who  shall  promptly 
certify  the  entire  record,  including  the 
recommendation  to  the  Board  of 
Directors.  The  Executive  Secretary's 
certification  shall  close  the  record. 

(c)  Written  submissions  in  lieu  of 
hearing.  The  applicant  or  the  bank  may 
in  writing  waive  a  hearing  and  elect  to 
have  the  matter  determined  on  the  basis 
of  written  submissions. 

(d)  Failure  to  request  or  appear  at 
hearing.  Failure  to  request  a  hearing 
shall  constitute  a  waiver  of  the 
opportunity  for  a  hearing.  Failure  to 
appear  at  a  hearing  in  person  or  through 
an  authorized  representative  shall 
constitute  a  waiver  of  hearing.  If  a 
hearing  is  waived,  the  order  shall  be 
final  and  unappealable,  and  shall 
remain  in  full  force  and  effect  pursuant 
to  S  308.163. 

(e)  Decision  by  Board  of  Directors  or 
its  designee.  Within  60  days  following 
the  Executive  Secretary's  certification  of 
the  record  to  the  Board  of  Directors  or 
its  designee,  the  Board  of  Directors  or  its 


designee  shall  notify  the  affected 
individual  whether  the  order  of  removal 
or  prohibition  will  be  continued 
terminated,  or  otherwise  modified.  The 
notification  shall  state  the  basis  for  any 
decision  of  the  Board  of  Directors  or  its 
designee  that  is  adverse  to  the 
applicant.  The  Board  of  Directors  or  its 
designee  shall  promptly  rescind  or 
modify  an  order  of  removal  or 
prohibition  where  the  decision  is 
favorable  to  the  applicant. 

Subpart  O— UabtHty  of  Commonly 
Controlled  Depository  Institutions 

§306.165    Scope. 

The  rules  and  procedures  in  this 
subpart,  subpart  B  of  the  Local  Rules 
and  the  Uniform  Rules  shall  apply  to 
proceedings  in  connection  with  the 
assessment  of  cross-guaranty  liability 
against  commonly  controlled  depository 
institutions. 

§308.166    Ofounds  fof  aes— sment  Of 

liability. 

Any  insured  depository  institution 
shall  be  liable  for  any  loss  incurred  or 
reasonably  anticipated  to  be  incurred  by 
the  corporation,  subsequent  to  August  9. 
1989,  in  connection  with  the  default  of  a 
commonly  controlled  insured  depository 
institution,  or  any  loss  incurred  or 
reasonably  anticipated  to  be  incurred  in 
connection  with  any  assistance 
provided  by  the  Corporation  to  any 
commonly  controlled  depository 
institution  in  danger  of  default. 

§308.167    Notice  Of  assessment  of  liability. 

(a)  The  amount  of  liability  shall  be 
assessed  upon  service  of  a  Notice  of 
Assessment  of  LiabiUty  upon  the  liable 
depository  institution,  within  two  years 
of  the  date  the  Corporation  incurred  the 
loss. 

(b)  Contents  of  Notice.  (1)  The  Notice 
of  Assessment  of  Liability  shall  set 
forth: 

(i)  The  basis  for  the  FDICs 
jurisdiction  over  the  proceeding; 

(ii)  A  statement  of  the  Corporation's 
good  faith  estimate  of  the  amount  of  loss 
it  has  incurred  or  anticipates  incurring; 

(iii)  A  statement  of  the  method  by 
which  the  estimated  loss  was 
calculated; 

(iv)  A  proposed  order  directing 
payment  by  the  liable  institution  of  the 
FDICs  estimated  amount  of  loss,  and 
the  schedule  under  which  the  payment 
will  be  due; 

(v)  In  cases  involving  more  than  one 
liable  institution,  the  estimated  amount 
of  each  institution's  share  of  the 
liability. 


(2)  The  Notice  of  Assessment  of 
Liability  shall  advise  the  liable 
in8titution(s): 

(i)  That  an  answer  must  be  filed 
within  20  days  after  service  of  the 
Notice; 

(ii)  That,  if  a  hearing  is  requested,  a 
request  for  a  hearing  must  be  filed 
within  20  days  after  service  of  the 
Notice; 

(iii)  That  if  a  hearing  is  requested, 
such  hearing  will  be  held  within  the 
judicial  district  in  which  the  liable 
institution  is  found,  or.  in  cases 
involving  more  than  one  hable 
institution,  within  a  judicial  district  in 
which  at  least  one  liable  institution  is 
found; 

(iv)  That,  unless  the  administrative 
law  judge  sets  a  different  date,  the 
hearing  will  commence  120  days  after 
service  of  the  Notice  of  Assessment  of 
Liability:  and 

(v)  That  failure  to  request  a  hearing 
shall  render  the  Notice  of  Assessment  a 
final  and  unappealable  order. 

§308.168    Effective  date  of  and  payment 
under  an  order  to  pay. 

(a)  Unless  otherwise  provided  in  the 
Notice  of  Assessment  of  Liability, 
payment  of  the  assessment  shall  be  due 
on  or  before  the  21  si  day  after  service  of 
the  Assessment  of  Liabihty,  under  the 
terms  of  the  schedule  for  payment  set 
forth  therein. 

(b)  All  payments  collected  shall  be 
paid  to  the  Corporation. 

(c)  Failure  to  request  a  hearing  as 
prescribed  herein  shall  render  the  order 
to  pay  final  and  unappealable. 

Subpart  P-4)ulos  and  Procoduros 
Relating  to  the  Recovery  of  Attorney 
Fees  and  Other  Expenses 

§308.169   Scope. 

This  subpart  and  the  Equal  Access  to 
Justice  Act  (5  U.S.C.  504).  which  it 
implements,  apply  to  adversary 
adjudications  before  the  FDIC.  The 
types  of  adjudication  covered  by  this 
subpart  are  those  listed  in  {  308.01  of  the 
Uniform  Rules.  The  Uniform  Rules  and 
subpart  B  of  the  Local  Rules  apply  to 
any  proceedings  to  recover  fees  and 
expenses  under  this  subpart. 

§308.170   Filing,  content,  and  service  Of 
documents, 

(a)  Time  to  file.  An  application  and 
any  other  pleading  or  document  related 
to  the  application  may  be  filed  with  the 
Executive  Secretary  whenever  the 
applicant  has  prevailed  in  the 
proceeding  or  in  a  discrete  significant 
substantive  portion  of  the  proceeding 
within  30  days  after  service  of  the  final 
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order  of  the  Board  of  Directors  in 
disposition  of  the  proceeding. 

(b)  Content.  The  application  and 
related  documents  shall  conform  to  the 
requirements  of  S  308.10  of  the  Uniform 
Rules. 

(c)  Sen  ice.  The  application  and 
related  documents  shall  be  served  on  all 
parties  to  the  adversary  adjudication  in 
accordance  with  §  308.11  of  the  Uniform 
Rules,  except  that  statements  of  net 
worth  shall  be  served  only  on  counsel 
for  the  FDIC. 

(d)  Upon  receipt  of  an  application,  the 
Executive  Secretary  shall  refer  the 
matter  to  the  administrative  law  judge 
who  heard  the  underlying  adversary 
proceeding,  provided  that  if  the  original 
administrative  law  judge  is  unavailable, 
or  the  Executive  Secretary  determines, 
in  his  or  her  sole  discretion,  that  there  is 
cause  to  refer  the  matter  to  a  different 
administrative  law  judge,  the  matter 
shall  be  referred  to  a  different 
administrative  law  judge. 

§  308.171    Responses  to  application. 

(a)  By  FDIC.  (1)  Within  20  days  after 
service  of  an  application,  counsel  for  the 
FDIC  may  file  with  the  Executive 
Secretarj'  and  serve  on  all  parties  an 
answer  to  the  application.  Unless 
counsel  for  the  FDIC  requests  and  is 
granted  an  extension  of  time  for  filing  or 
files  a  statement  of  intent  to  negotiate 
under  $  308.179  of  this  subpart,  failure  to 
file  an  answer  within  the  20-day  period 
will  be  treated  as  a  consent  to  the 
award  requested. 

(2)  The  answer  shall  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  in 
support  of  the  FDIC's  position.  If  the 
answer  is  based  on  any  alleged  facts  not 
already  in  the  record  of  the  proceeding, 
the  answer  shall  include  either 
supporting  affidavits  or  a  request  for 
further  proceedings  under  S  308.180. 

(b)  Reply  to  answer.  The  applicant 
may  file  a  reply  if  the  FDIC  has 
addressed  in  its  answer  any  of  the 
following  issues:  that  the  position  of  the 
FDIC  was  substantially  justified,  that 
the  applicant  unduly  protracted  the 
proceedings,  or  that  special 
circumstances  make  an  award  unjust. 
The  reply  shall  be  filed  within  15  days 
after  service  of  the  answer.  If  the  reply 
is  based  on  any  alleged  facts  not 
already  in  the  record  of  the  proceeding, 
the  reply  shall  include  either  supporting 
affidavits  or  a  request  for  further 
proceedings  under  §  308.180. 

(c)  By  other  parties.  Any  party  to  the 
advers.'iry  adjudication,  other  than  the 
applicant  and  the  FDIC,  may  file 
comments  on  an  apnlicction  within  20 
days  after  service  of  the  application.  If 
the  applicant  is  entitled  to  file  a  reply  to 


the  FDIC's  answer  under  paragraph  (b) 
of  this  section,  another  party  may  file 
comments  on  the  answer  within  15  days 
after  service  of  the  answer.  A 
commenting  party  may  not  participate  in 
any  further  proceedings  on  the 
application  unless  the  administrative 
law  judge  determines  that  the  public 
interest  requires  such  participation  in 
order  to  permit  additional  exploration  of 
matters  raised  in  the  comments. 

(d)  Additional  response.  Additional 
filings  in  the  nature  of  pleadings  may  be 
submitted  only  by  leave  of  the 
administrative  law  judge. 

§  308. 172    Eligibility  of  applicants. 

(a)  General  rule.  To  be  eligible  for  an 
award  under  this  subpart,  an  applicant 
must  have  been  named  or  admitted  as  a 
party  to  the  proceeding.  In  addition,  the 
applicant  must  show  that  it  meets  all 
other  conditions  of  eligibility  set  out  in 
paragraph  (b)  of  this  section. 

(b)  Types  of  eligible  applicant.  The 
types  of  eligible  applicant  are: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2,000,000  at  the  time  the 
adversary  adjudication  was  initiated;  or 

(2)  Any  owner  of  an  unincorporated 
business,  or  any  partnership, 
corporation,  associations,  unit  of  local 
goverrunent  or  organization,  the  net 
worth  of  "which  did  not  exceed 
$7,000,000  and  which  did  not  have  more 
than  500  employees  at  the  time  the 
adversary  adjudication  was  initiated. 

(c)  Factors  to  be  considered.  In 
determining  the  types  of  eligible 
applicants: 

(1]  An  applicant  who  owns  an 
unincorporated  business  shall  be 
considered  as  an  "individual"  rather 
than  a  "sole  owner  of  an  unincorporated 
business"  if  the  issues  on  which  he  or 
she  prevails  are  related  to  personal 
interests  rather  than  to  business 
interests. 

(2)  An  applicant's  net  worth  includes 
the  value  of  any  assets  disposed  of  for 
the  purpose  of  meeting  an  eligibility 
standard  and  excludes  the  value  of  any 
obligations  incurred  for  this  purpose. 
Transfers  of  assets  or  obligations 
incurred  for  less  than  reasonably 
eguivalent  value  will  be  presumed  to 
have  been  made  for  this  purpose. 

(3)  The  net  worth  of  a  banJc  shall  be 
established  by  the  net  worth  information 
reported  in  conformity  with  applicable 
instructions  and  guidelines  on  the 
bank's  Consolidated  Report  of  Condition 
and  Income  filed  for  the  last  reporting 
date  before  the  initiation  of  the 
adversary  adjudication. 

(4)  The  employees  of  an  applicant 
include  all  those  persons  who  were 
regularly  providing  services  for 
remuneration  for  the  applicant,  under  its 


direction  and  control,  on  the  date  the 
adversary  adjudication  was  initiated. 
Part-time  employees  are  included  as 
though  they  were  full-time  employees. 

(5)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  The  aggregated  net 
worth  shall  be  adjusted  if  necessary  to 
avoid  counting  the  net  worth  of  any 
entity  twice.  As  used  in  this  subpart, 
"affiliates"  are  individuals, 
corporations,  and  entities  that  directly 
or  indirectly  or  acting  through  one  or 
more  entities  control  a  majority  of  the 
voting  shares  of  the  applicant;  and 
corporations  and  entities  of  which  the 
applicant  directly  or  indirectly  owns  or 
controls  a  majority  of  the  voting  shares. 
The  Board  of  Directors  may,  however, 
on  the  recommendation  of  the 
administrative  law  judge,  or  otherwise, 
determine  that  such  aggregation  with 
regard  to  one  or  more  of  the  applicant's 
affiliates  would  be  unjust  and  contrary 
to  the  purposes  of  this  subpart  in  light  of 
the  actual  relationship  between  the 
affiliated  entities.  In  such  a  case  the  net 
worth  and  employees  of  the  relevant 
affiliate  or  affiliates  will  not  be 
aggregated  with  those  of  the  applicant. 
In  addition,  the  Board  of  Directors  may 
determine  that  financial  relationships  of 
the  applicant  other  than  those  described 
in  this  paragraph  constitute  special 
circumstances  that  would  make  an 
award  unjust. 

(6)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  persons  or  entities  that 
would  be  ineligible  is  not  itself  eligible 
for  an  award. 

§  308.173    Prevailing  party. 

(a)  General  rule.  An  eligible  applicant 
who,  following  an  adversary 
adjudication  has  gained  victory  on  the 
merits  in  the  proceeding  is  a  "prevailing 
party".  An  eligible  applicant  may  be  a 
"prevailing  party"  if  a  settlement  of  the 
proceeding  was  effected  on  terms 
favorable  to  it  or  if  the  proceeding 
against  it  has  been  dismissed.  In 
appropriate  situations  an  applicant  may 
also  have  prevailed  if  the  outcome  of  the 
proceeding  has  substantially  vindicated 
the  applicant's  position  on  the 
significant  substantive  matters  at  issue, 
even  though  the  applicant  has  not 
totally  avoided  adverse  final  action. 

(b)  Segregation  of  costs.  When  a 
proceeding  has  presented  a  number  of 
discrete  substantive  issues,  an  applicant 
may  have  prevailed  even  though  all  the 
issues  were  not  resolved  in  its  favor.  If 
such  an  appHcant  is  deemed  to  have 
prevailed,  any  award  shall  be  based  on 
the  fees  and  expenses  incurred  in 
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connection  with  the  discrete  sigi 
substantive  issue  or  Issues  on  W 
applicant's  position  has  been  up 
such  segregation  of  costs  is  not 
practicable,  the  award  may  be  b 
a  fair  proration  of  those  fees  am 
expenses  incurred  in  the  entire 
proceeding  which  would  be  reco 
under  §  308.175  if  proration  wen 
performed,  whether  separate  or 
treatment  is  appropriate,  and  thi 
appropriate  proration  percentag 
be  determined  on  the  facts  of  thi 
particular  case.  Attention  shall  I 
to  the  significance  and  nature  oi 
respective  issues  and  their  sepa: 
and  interrelationship. 

§306.174   Standard*  for  awards. 

A  prevailing  applicant  may  re 
award  for  fees  and  expenses  uri 
position  of  the  FDIC  during  the 
proceeding  was  substantially  jui 
special  circumstances  make  the 
unjust.  An  award  will  be  reduce 
denied  if  the  applicant  has  undu 
unreasonably  protracted  the 
proceedings.  Awards  for  fees  ar 
expenses  incurred  before  the  da 
which  the  adversary  adjudicatic 
Initiated  are  allowable  if  their 
incurrence  was  necessary  to  pre 
the  proceeding. 

3  308.175    Maasurt  Of  awards. 

(a)  General  rule.  Awards  will 
based  on  rates  customarily  char 
persons  engaged  in  the  business 
acting  as  attorneys,  agents,  and 
witnesses,  eyen  if  the  services  v 
made  available  without  charge  ( 
reduced  rate,  provided  that  no  a 
under  this  subpart  for  the  fee  of 
attorney  or  agent  may  exceed  $; 
hour.  No  award  to  compensate  t 
witness  may  exceed  the  highest 
which  the  FDIC  pays  expert  wit 
An  award  may  include  the  reasc 
expenses  of  the  attorney,  agent, 
expert  witness  as  a  separate  itei 
attorney,  agent,  or  expert  witnei 
ordinarily  charges  clients  sepan 
such  expenses. 

(b)  Determination  of  reasonal 
of  fees.  In  determining  the 
reasonableness  of  the  fee  sough 
attorney,  agent,  or  expert  witnei 
administrative  law  judge  shall  c 
the  following: 

(1)  If  the  attorney,  agent,  or  e> 
witness  is  in  private  practice,  hi 
customary  fee  for  like  services,  ( 
or  she  is  an  employee  of  the  app 
the  fully  allocated  cost  of  the  se 

(2)  The  prevailing  rate  for  sim 
services  in  the  community  in  wli 
attorney,  agent,  or  expert  witnei 
ordinarily  performs  services; 
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direction  and  control,  on  the  date  the 
adversary  adjudication  was  initiated. 
Part-time  employees  are  included  as 
though  they  were  full-time  employees. 

(5)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  The  aggregated  net 
worth  shall  be  adjusted  if  necessary  to 
avoid  counting  the  net  worth  of  any 
entity  twice.  As  used  in  this  subpart, 
"affiliates"  are  individuals, 
corporations,  and  entities  that  directly 
or  indirectly  or  acting  through  one  or 
more  entities  control  a  majority  of  the 
voting  shares  of  the  applicant:  and 
corporations  and  entities  of  which  the 
applicant  directly  or  indirectly  owns  or 
controls  a  majority  of  the  voting  shares. 
The  Board  of  Directors  may,  however, 
on  the  recommendation  of  the 
administrative  law  judge,  or  otherwise, 
determine  that  such  aggregation  with 
regard  to  one  or  more  of  the  applicant's 
affiliates  would  be  unjust  and  contrary 
to  the  purposes  of  this  subpart  in  light  of 
the  actual  relationship  between  the 
affiliated  entities.  In  such  a  case  the  net 
worth  and  employees  of  the  relevant 
affiliate  or  affiliates  will  not  be 
aggregated  with  those  of  the  applicant. 
In  addition,  the  Board  of  Directors  may 
determine  that  financial  relationships  of 
the  applicant  other  than  those  described 
in  this  paragraph  constitute  special 
circumstances  that  would  make  an 
award  unjust. 

(6)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  persons  or  entities  that 
would  be  ineligible  is  not  itself  eligible 
for  an  award. 

§  308.173    Prevailing  party. 

(a)  General  rule.  An  eligible  applicant 
who.  following  an  adversary 
adjudication  has  gained  victory  on  the 
merits  in  the  proceeding  is  a  "prevailing 
party".  An  eligible  applicant  may  be  a 
"prevailing  party"  if  a  settlement  of  the 
proceeding  was  effected  on  terms 
favorable  to  it  or  if  the  proceeding 
against  it  has  been  dismissed.  In 
appropriate  situations  an  applicant  may 
also  have  prevailed  if  the  outcome  of  the 
proceeding  has  substantially  vindicated 
the  applicant's  position  on  the 
significant  substantive  matters  at  issue, 
even  though  the  applicant  has  not 
totally  avoided  adverse  fmal  action. 

(b)  Segregation  of  costs.  When  a 
proceeding  has  presented  a  number  of 
discrete  substantive  issues,  an  applicant 
may  have  prevailed  even  though  all  the 
issues  were  not  resolved  in  its  favor.  If 
such  an  applicant  is  deemed  to  have 
prevailed,  any  award  shall  be  based  on 
the  fees  and  expenses  incurred  in 


connection  with  the  discrete  significant 
substantive  issue  or  Issues  on  which  the 
applicant's  position  has  been  upheld.  If 
such  segregation  of  costs  is  not 
practicable,  the  award  may  be  based  on 
a  fair  proration  of  those  fees  and 
expenses  incurred  in  the  entire 
proceeding  which  would  be  recoverable 
under  §  308.175  if  proration  were  not 
performed,  whether  separate  or  prorated 
treatment  is  appropriate,  and  the 
appropriate  proration  percentage,  shall 
be  determined  on  the  facts  of  the  ':■■>. 
particular  case.  Attention  shall  be  ^ven 
to  the  significance  and  nature  of  the 
respective  issues  and  their  separability 
and  interrelationship. 

9  306.174    Standards  for  awards. 

A  prevailing  applicant  may  receive  an 
award  for  fees  and  expenses  unless  the 
position  of  the  FDIC  during  the 
proceeding  was  substantially  justified  or 
special  circumstances  make  the  award 
unjust.  An  award  will  be  reduced  or 
denied  if  the  applicant  has  unduly  or 
unreasonably  protracted  the 
proceedings.  Awards  for  fees  and 
expenses  incurred  before  the  date  on 
which  the  adversary  adjudication  was 
initiated  are  allowable  if  their 
Incurrence  was  necessary  to  prepare  for 
the  proceeding. 

2  308.175   Measure  Of  awards. 

(a)  Genera! rule.  Awards  will  be 
based  on  rates  customarily  charged  by 
persons  engaged  in  the  business  of 
acting  as  attorneys,  agents,  and  expert 
witnesses,  eyen  if  the  services  were 
made  available  without  charge  or  at  a 
reduced  rate,  provided  that  no  award 
under  this  subpart  for  the  fee  of  an 
attorney  or  agent  may  exceed  $75  per 
hour.  No  award  to  compensate  an  expert 
witness  may  exceed  the  highest  rate  at 
which  the  FDIC  pays  expert  v.itnesses. 
An  award  may  include  the  reasonable 
expenses  of  the  attorney,  agent,  or 
expert  witness  as  a  separate  item,  if  the 
attorney,  agent,  or  expert  witness 
ordinarily  charges  clients  separately  for 
such  expenses. 

(b)  Determination  of  reasonableness 
of  fees.  In  determining  the 
reasonableness  of  the  fee  sought  for  an 
attorney,  agent,  or  expert  witness,  the 
administrative  law  judge  shall  consider 
the  following: 

(1)  If  the  attorney,  agent,  or  expert 
witness  is  in  private  practice,  his  or  her 
customary  fee  for  like  services,  or,  if  he 
or  she  is  an  employee  of  the  applicant, 
the  fully  allocated  cost  of  the  services; 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent,  or  expert  witness 
ordinarily  performs  services; 


(3)  The  time  actually  spent  in  the 
representation  of  the  applicant; 

(4)  The  time  reasonably  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding:  and 

(5)  Such  other  factors  as  may  bear  on 
the  value  of  the  services  provided. 

(c)  Awards  for  studies.  The 
reasonable  cost  of  any  study,  analysis, 
test,  project  or  similar  matter  prepared 
on  behalf  of  an  apphcant  may  be 
awarded  to  the  extent  that  the  charge 
for  the  service  does  not  exceed  the 
prevailing  rate  payable  for  similar 
services,  and  the  study  or  other  matter 
was  necessary  for  preparation  of  the 
applicant's  case  and  not  otherwise 
required  by  law  or  sound  business  or 
financial  practice. 

S  308.176   AppDcationforWirda. 

(a)  Contents.  An  application  for  an 
award  of  fees  and  expenses  under  this 
subpart  shall  contain: 

(1)  The  name  of  the  applicant  and  an 
identification  of  the  proceeding; 

(2)  A  showing  that  the  applicant  has 
prevailed,  and  an  identification  of  each 
issue  with  regard  to  which  the  applicant 
believes  that  the  position  of  the  FDIC  in 
the  proceeding  was  not  substantially 
justified; 

(3)  A  statement  of  the  amount  of  fees 
and  expenses  for  which  an  award  is 
sought; 

(4)  If  the  applicant  is  not  an 
individual,  a  statement  of  the  number  of 
its  employees  on  the  date  the  proceeding 
was  initiated; 

(5)  A  description  of  any  affiliated 
individuals  or  entities,  as  defined  in 

i  308.172(c)(5).  or  a  statement  that  none 
exist; 

(6)  A  declaration  that  the  applicant, 
together  with  any  affiliates,  had  a  net 
worth  not  more  than  the  ceiling 
established  for  it  by  S  308.172(b)  as  of 
the  date  the  proceeding  was  initiated; 
and 

(7)  Any  other  matters  that  the 
applicant  wishes  the  FDIC  to  consider  in 
determining  whether  and  in  what 
amount  an  award  should  be  made. 

(b)  Verification.  The  application  shall 
be  signed  by  the  applicant  or  an 
authorized  officer  or  attorney  of  the 
applicant.  It  shall  also  contain  or  be 
accompanied  by  a  written  verification 
under  oath  or  under  penalty  of  perjury 
that  the  information  provided  in  the 
application  and  supporting  documents  is 
true  and  correct. 

S  308.177    Statement  of  net  worth. 

(a)  General  rule.  A  statement  of  net 
worth  must  be  filed  with  the  application 
for  an  award  of  fees.  The  statement 
shall  reflect  the  net  worth  of  the 


applicant  and  all  affiliates  of  the 
applicant 

(b)  Contents.  (1)  The  statement  of  net 
worth  may  be  in  any  form  convenient  to 
the  applicant  which  fully  discloses  all 
the  assets  and  liabihties  of  the  applicant 
and  all  the  assets  and  liabilities  of  its 
affiliates,  as  of  the  time  of  the  initiation 
of  the  adversary  adjudication. 
Unaudited  financial  statements  are 
acceptable  unless  the  administrative 
law  judge  or  the  Board  of  Directors 
otherwise  requires.  Financial  statements 
or  reports  to  a  Federal  or  state  agency, 
prepared  before  the  initiation  of  the 
adversary  adjudication  for  other 
purposes,  and  accurate  as  of  a  date  no( 
more  than  three  months  prior  to  the 
initiation  of  the  proceeding,  are 
acceptable  in  establishing  net  worth  as 
of  the  time  of  the  initiation  of  the 
proceeding,  unless  the  administrative 
law  judge  or  the  Board  of  Directors 
otherwise  requires. 

(2)  In  the  case  of  applicants  or 
affiliates  that  are  not  banks,  net  worth 
shall  be  considered  for  the  purposes  of 
this  subpart  to  be  the  excess  of  total 
assets  over  total  liabilities,  as  of  the 
date  the  underlying  proceeding  was 
initiated,  except  as  adjusted  under 

S  308.172(c)(Z).  AsseU  and  liabilities  of 
Individuals  shall  include  those 
beneficially  owned  within  the  meaning 
of  the  FDIC's  rules  and  regulations. 

(3)  If  the  applicant  or  any  of  its 
affiliates  is  a  bank,  the  portion  of  the 
statement  of  net  worth  which  relates  to 
the  bank  shall  consist  of  a  copy  of  the 
bank's  last  Consolidated  Report  of 
Condition  and  Income  filed  before  the 
initiation  of  the  adversary  adjudication. 
In  all  cases  the  administrative  law  judge 
or  the  Board  of  Directors  may  call  for 
additional  information  needed  to 
establish  the  applicant's  net  worth  as  of 
the  initiation  of  the  proceeding.  Except 
as  adjusted  by  additional  information 
that  was  called  for  under  the  preceding 
sentence,  net  worth  shall  be  considered 
for  the  purposes  of  this  subpart  to  be  the 
total  equity  capital  (or.  in  the  case  of 
mutual  savings  banks,  the  total  surplus 
accounts)  as  reported,  in  conformity 
with  applicable  instructions  and 
guidelines,  on  the  bank's  Consolidated 
Report  of  Condition  and  Income  filed  for 
the  last  reporting  date  before  the 
initiation  of  the  proceeding. 

(c)  Statement  confidential.  Unless 
otherwise  ordered  by  the  Board  of 
Directors  or  required  by  law,  the 
statement  of  net  worth  shall  be  for  the 
confidential  use  of  counsel  for  the  FDIC. 
the  Board  of  Directors,  and  the 
administrative  law  judge. 
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{308.178    StatCfMntoftMtand 
•xp«ns«*. 

The  appUcatioB  (haD  be  accompanied 
by  a  statement  folly  docamenting  the 
fees  and  expenses  for  which  an  award  is 
sought  A  separate  itemized  statement 

shall  be  submitted  foe  each  professional 
fina  or  individual  whose  services  are 
covered  by  the  application,  showing  the 
hours  spent  in  work  in  coonectioa  with 
the  proceeding  by  each  individual,  a 
description  of  the  specific  services 
performed,  the  rate  at  which  each  fee 
has  been  computed  any  expenses  for 
which  reimbursement  is  sought,  the  total 
amount  claimed,  and  the  total  amount 
paid  or  payable  by  the  applicant  or  by 
any  other  person  or  entity  for  the 
services  performed.  The  administrative 
law  judge  or  the  Board  of  Directors  may 
require  the  apphcant  to  provide 
vouchers,  receipts,  or  other 
substanti .  tion  for  any  expenses 
claimed. 

1308.179    Sattlament  nc«ottation«. 

If  coonsel  for  the  FDIC  and  the 
applicant  believe  that  the  issues  in  a  fee 
application  can  be  settled,  they  may 
jointly  Sle  with  the  Executive  Secretary 
a  statement  of  their  intent  to  negotiate  a 
settlement  The  filing  of  this  statement 
shall  extend  the  time  for  filing  an 
answer  under  S  308.171  for  an  additional 
20  days,  and  further  extensions  may  be 
granted  by  the  administrative  law  judge 
upon  the  joint  request  of  counsel  for  the 
FDIC  and  the  applicant. 

§30i.t80    FMrttMr  procawfinga. 

(a)  General  rule.  Ordinarily,  the 
determination  of  a  recommended  award 
will  be  made  by  the  administrative  law 
judge  on  the  basis  of  the  written  record. 
However,  on  request  of  either  the 
applicant  or  the  FDIC,  or  on  his  or  h^ 
own  initiative,  the  administrative  law 


judge  may  tmler  further  proceedings 
such  as  an  informal  conference,  oral 
argument  additional  written 
submissions,  or  an  evidentiary  hearing. 
Such  further  proceedings  will  be  held 
only  when  necessary  for  full  and  fair 
resolution  of  the  issues  arising  from  the 
application  and  will  be  conducted 
promptly  and  expeditiously. 

(b)  Request  for  further  proceedijtgs.  A 
request  for  further  {woceedings  under 
this  section  shall  specifically  identify 
the  information  sought  or  the  issues  in 
dispute  and  shall  explain  why 
additional  proceedings  are  necessary. 

(c)  Hearing,  Ordinarily,  the 
administrative  law  judge  shall  hc^  an 
oral  evidentiary  hearing  only  cki 
disputed  issues  of  material  fact  which 
cannot  be  adequately  resolved  through 
written  submissions. 

S  308.t81    Racommandad  decision. 

The  administrative  law  judge  shall  file 
with  the  Executive  Secretary  a 
recommended  decision  on  the  fee 
application  not  later  than  90  days  after 
the  filing  of  the  applicatioo  or  30  days 
after  the  conchisioa  of  the  hearing, 
whichever  is  later.  The  reconmended 
decision  shall  include  written  proposed 
findings  and  conclusions  on  the 
applicant's  eligibility  and  its  status  as  a 
prevailing  party  and  an  explanatioa  of 
the  reasons  for  any  difference  between 
the  amount  requested  and  the  amount  c^ 
the  recommended  award  The 
recommended  decision  shall  also 
include,  if  at  issue,  proposed  findings  on 
whether  the  FDIC's  position  was 
substantially  justified,  whether  the 
applicant  unduly  protracted  the 
proceedings,  or  whether  special 
circumstances  make  an  award  unjust. 
The  administrative  law  judge  shaU  file 
the  record  of  the  proceeding  on  the  fee 
application  and.  at  the  same  time,  serve 


upon  each  party  a  copy  of  the 
recommended  dcciaion.  fmdtngs, 
conclusions,  and  proposed  order. 

§308.182    Board  of  Ofractors  actfoo. 

(a)  Exceptions  to  recortiatended 
decision.  Within  20  days  after  service  of 
the  recommended  decision,  findings, 
conclusions,  and  proposed  order,  the 
applicant  or  counsel  for  the  FDIC  may 
file  with  the  Executive  Secretary  written 
exceptions  thereto.  A  supporting  brief 
may  also  be  filed. 

lb)  Decision  of  Board  c^ Directors. 
The  Board  of  Directors  shall  render  its 
decision  within  60  days  after  the  matter 
is  submitted  to  it  by  the  Executive 
Secretary.  The  Executive  Secretary  shall 
furnish  copies  of  the  decision  and  order 
of  the  Board  of  Directors  to  the  parties. 
Judicial  review  of  the  decision  and  order 
may  be  obtained  as  provided  in  5  U3X. 
504(cU2). 

§  308.183    Paywwnt  of  ammr^s. 

An  applicant  seeking  payment  of  an 
award  made  by  the  Board  of  Directors 
shall  submit  to  Ae  Executive  Secretary 
a  statement  that  the  applicant  will  not 
seek  judicial  review  of  the  decision  and 
order  or  that  the  time  for  seeking  further 
review  has  passed  and  no  further  review 
has  been  solu^t  The  FDIC  wiH  pay  the 
amount  awarded  within  30  days  after 
receiving  the  applicant's  statement, 
unless  judicial  review  of  the  award  or  of 
the  underlying  decision  of  the  adversary 
adjudication  has  been  sought  by  the 
applicant  or  any  other  party  to  the 
proceeding. 

By  order  of  the  Bowd  oCDirecUvs.  Dated  at 
Washington,  DC  this  30th  day  of  luly,  1991. 
Federal  Deposit  Insunocc  Corporation. 
Robert  E.  FeUnao. 
Deputy  Executive  Secretory. 
[PR  Doc.  W-18780  Filed  8-8-St:  8:45  am) 
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upon  each  party  a  copy  of  the 
recommended  decision,  fmdtogs. 
conclusions,  and  proposed  order. 

§308.182    Board  Of  Ofrectors  acttoOL 

(a)  Exceptions  to  recommended 
decision.  Within  20  days  after  service  of 
the  recommended  decision,  findings, 
conclusions,  and  proposed  order,  the 
applicant  or  counsel  for  the  FDIC  may 
file  with  the  Executive  Secretary  vmtten 
exceptions  thereto.  A  supporting  brief 
may  also  be  filed. 

(b)  Decision  of  Board  cf  Directors. 
The  Board  of  Directors  shall  render  its 
decision  within  60  days  after  the  matter 
is  submitted  to  it  by  the  Executive 
Secretary.  The  Executive  Secretary  shall 
furnish  copies  of  the  decision  and  order 
of  the  Board  of  Directors  to  the  parties. 
Judicial  review  of  the  decision  and  order 
may  be  obtained  as  provided  in  5  U3X. 
504(cH2). 

§  308. 183    Payment  of  awards. 

An  applicant  seeking  payment  of  an 
award  made  by  the  Board  of  Directors 
shall  submit  to  Ae  Executive  Secretary 
a  statement  that  the  applicant  will  not 
seek  judicial  review  of  the  decision  and 
order  or  that  the  time  for  seeking  further 
review  has  passed  and  no  further  review 
has  been  sou^t.  The  FDIC  wiH  pay  the 
amount  awarded  within  30  days  after 
receiving  the  applicant's  statement, 
unless  judicial  review  of  the  award  or  of 
the  underlying  decision  of  the  adversary 
adjudication  has  been  sought  by  the 
applicant  or  any  other  party  to  the 
proceeding. 

By  order  of  the  Bowd  of  Directors.  Dated  at 
Washington.  DC  this  30th  day  of  Inly.  19S1. 
Federal  Deposit  lasuitocc  Corporation. 
Robert  E.  FsUnao. 
Dtputy  Executive  Secretory. 
[FR  Ddc  91-18780  Rkd  8-8-«l:  8:45  on) 

WLUNG  COOK  •714-«t-ll 


Friday 
August  9,  1991 


Part  V 

Department  of 
Commerce 

National  Telecommunications  and 
Information  Administration 

15  CFR  Part  2301 

Public  Telecomnnjnications  Facilities 
Program  (PTFP);  Policy  Statement; 
Proposed  Rules 


38004 


Federal  Register  /  Vol.  56,  No.  154  /  Friday.  August  9,  1991  /  Proposed  Rules 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

15  CFR  Part  2301 
[Docket  No.  91-0635-1135] 

Public  Telecommunications  Facilities 
Program  (PTFP);  Policy  Statement 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTIA), 
Commerce. 

ACTION:  Proposal  to  issue  further 
statement  of  Program  Policy  relating  to 
the  Public  Telecommunications 
Facilities  Program  and  request  for  public 
comments  thereon. 

summary:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  proposed  to 
issue  a  Further  Statement  of  Program 
Policy  relating  to  the  Public 
Telecommunications  Facilities  Program 
(PTFP).  The  Further  Statement  of 
Program  Policy  will  provide  guidance  for 
PTFP  grant  applicants  on  funding 
considerations  relating  to  three  project 
categories:  educational  and  instructional 
projects;  projects  to  expand 
nonbroadcast  services;  and  local 
matching  funds  requirements  for 
broadcast  improvement  or  augmentation 
projects.  The  proposed  Statement  will 
assist  potential  grant  applicants  in 
determining  whether  to  apply  for  PTFP 
funds  for  specific  projects  within  these 
categories  and  will  respond  on  a 
uniform  basis  to  frequently  arising 
questions  respecting  the 
competitiveness  of  certain  applications. 
The  proposed  Statement  further  is 
intended  to  encourage  the  submission  of 
applications  seeking  to  further  public 
education  efforts  through  use  of 
telecommunications. 

NTIA  requests  public  comment  on  this 
proposed  Further  Statement  of  Program 
Policy. 

In  a  separate  Notice  of  Proposed 
Rulemaking,  NTIA  fiu-ther  proposes  to 
clarify  and/or  to  revise  the  rules 
governing  the  administration  of  the 
PTFP  [15  CFR  part  2301).  That  Proposed 
Rulemaking  is  issued  as  a  separate 
document  in  this  issue  of  the  Federal 
Register. 

DATES:  Comments  must  be  submitted  on 
or  before  September  9, 1991. 
ADDRESSES:  Persons  interested  in 
commenting  on  the  proposed  Statement 
of  Program  Policy  must  send  three 
copies  of  any  comments  to:  Office  of  the 
Chief  Counsel,  NTIA/DOC.  14th  Street 
and  Constitution  Avenue  NW.,  room  H- 
4713.  Washington.  DC  20230.  Attention: 
Brian  E.  Harris. 


FOR  FURTHER  IMFOSMATtON  CONTACT: 

Dennis  R.  Connors,  Director.  Public 

Telecommunications  Facihties  Pi.'Ogram. 

NTIA/DOC.  14th  Street  and 

Constitution  Avenue  NW.,  room  K-4S5. 

Washington,  DC  20230;  telephone:  f202) 

377-1835. 

SUPPLEMEIHTARY  INFORMATION: 

Further  Statement  of  Program  Poficy 

The  National  Telecommunicatioiis 
and  Information  Administration.  (NTIA). 
U.S.  Department  of  Commerce,  is 
charged  with  administration  of  tiie 
Public  Telecommunications  Facilities 
Program  (PTFP).'  In  order  to  assist 
potential  PTFP  grant  applicants  to 
evaluate  the  potential  for  obtaining 
PTFP  grant  funding  for  certain  prefects, 
NTIA  summarizes  below  its 
programmatic  concerns  and  the  legal 
considerations  affecting  funding  of  three 
types  of  project  proposals,  ie., 

(1)  Educational  and  instntctional 
projects; 

(2)  Projects  to  expand  or  improve 
nonbroadcast  services;  and 

(3)  Broadcast  improvement  and 
augmentation  projects.  NTIA 
encourages  public  comment  upon  the 
various  issues  that  it  identifies  as 
pertinent  to  these  projects  and 
particularly  seeks  assistance  in 
evaluating  the  rapidly  evolving  needs  of 
the  public  for  federally-assisted 
telecommunications  projects. 

Educatioaal  and  Instructional  Proiccis 

Introduction 

Public  education  is  an  important 
element  in  any  country's  competib've 
arsenal,  and  the  United  States  has  come 
to  recognize  that  a  well-educated  work 
force  is  a  necessity  if  it  wishes  to 
maintain  its  hi^  standard  of  Uving.  In 
its  administration  of  the  PTFP.  NTIA  has 
always  sought  to  support  educational 
projects,  through  its  broad-based 
assistance  for  public  broadcasting 
services  and  by  funding  of  nonbroadcast 
projects  offering  specific  educaticnat  or 
instructional  benefits. 

NTIA  would  Hke  to  encourage  the 
submission  of  more  applications 
focusing  on  educational  objectives,  and 
believes  that  it  has  sufficient  latitude 
within  its  current  legislative  and 
regulatory  mandate  to  fund  a  wide  range 
of  both  broadcast  and  nonbroadcast 
projects  of  this  nature.  NTIA  already 
has  a  funding  category  called  Special 
Applications.  [Rules  2301. -Appendix) 
This  category  is  related  to,  but  apart 


■  47  U.S.C.  390-393,  397.  The  Communication*  Act 
of  1934,  ai  amended  (1988).  Unless  othervtha*  Do«ed 
all  statutory  cites  are  to  Title  47  of  the  Unili 
Code.  PTFP  rules  are  at  15  CFR  part  Z301  (mB|. 
(Hereinafter  Rules  2301.) 


from,  the  PTFP  funding  priorities;  only 
broadcast  applications  are  placed  into 
the  formal  priority  structure.  Important 
educational  and  instructional  projects — 
whether  broadcast  or  nonbroadcast — 
can  be  given  preferential  consideration, 
in  the  Administrator's  discretion,  within 
this  category. 

NTIA,  therefore,  seeks  in  this  policy 
statement  to  identify  factors  that  should 
be  relevant  in  exercising  its  discretion  to 
fund  educational  projects.  NTIA 
welcomes  comments  on  the  general 
topic  of  how  it  might  most  productively 
expend  its  resources  to  assist  the  nation 
in  achieving  its  educational  objectives 
and  specifically  on  whether  there  are 
factors  beyond  those  it  has  identified 
that  should  be  considered. 

Background 

NTIA  is  authorized  to  use  PTFP  funds 
to  support  the  purchase  of 
telecommunications  equipment  to  be 
used  by  public  telecommunications 
entities  to  provide  educational 
programming  to  the  public.  [Sections 
390-393,  397]  NTIA  has  exercised  that 
authority  to  fund  educational  projects 
using  both  broadcast  and  nonbroadcast 
technologies. 

In  the  field  of  broadcast  instruction, 
PTFP  funds  are  consistently  made 
available  to  noncommercial  television 
and  radio  stations,  the  former  of  which 
are  generally  stations  affiliated  with  the 
Public  Broadcasting  Services  (PBS). 
Typically,  such  PTFP  grants  have  been 
awarded  to  local  public  broadcast 
stations  providing  educational  services 
as  part  of  their  programming  day.  In 
some  cases,  those  services  are  directed 
to  the  school  population,  sometimes  to 
the  public  at  large. 

With  respect  to  nonbroadcast 
instruction,  NTIA  has  awarded  grants  to 
support  the  activation  and  extension  of 
satellite  networks  to  distribute 
instructional  programming  to  a  large 
geographical  area,  often  nationwid&t' 
The  networks  so  funded  have  usually 
been  composed  of  entities  at  the  college 
or  university  level  and  have  offered 
coursework  in  advanced  fields,  such  as 
engineering,  science,  math,  agricultural 
science  and  management. 

NTIA  also  has  awarded  grants  to 
ncmbroadcast  projects  to  establish  local 
instructional  television  networks.  The 
technology  involved  usually  has  been 
microwave,  utilized  as  Instructional 
Television  Fixed  Service  (ITFS)  systems. 
The  entities  funded  have  included 
regional  school  systems,  state 
teleconunonications  organizations, 
vocational  schools,  and  colleges  and 
universities.  Such  systems  offer  many 
channels  of  instruction  and  usually 


reflect  the  educational  concern 
community  or  relatively  small  t 
Both  satellite  networks  and  \Ti 
•ransmissions  are  usually  one-^ 
vrideo  with  a  two-way.  telephoi 
ludio  interconnection  for  quest 

answer  periods.  

As  summarized  above.  PTFP 
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from,  the  PTFP  funding  priorities;  only 
broadcast  applications  are  placed  into 
the  formal  priority  structure.  Important 
educational  and  instructional  projects — 
whether  broadcast  or  nonbroadcast — 
can  be  given  preferential  consideration, 
in  the  Administrator's  discretion,  within 
this  category. 

NTIA.  therefore,  seeks  in  this  policy 
statement  to  identify  factors  that  should 
be  relevant  in  exercising  its  discretion  to 
fund  educational  projects.  NTIA 
welcomes  comments  on  the  general 
topic  of  how  it  might  most  productively 
expend  its  resources  to  assist  the  nation 
in  achieving  its  educational  objectives 
and  specifically  on  whether  there  are 
factors  beyond  those  it  has  identified 
that  should  be  considered. 

Background 

NTIA  is  authorized  to  use  PTFP  funds 
to  support  the  purchase  of 
telecommunications  equipment  to  be 
used  by  public  telecommunications 
entities  to  provide  educational 
programming  to  the  pubhc.  [Sections 
390-393.  397]  NTIA  has  exercised  that 
authority  to  fund  educational  projects 
using  both  broadcast  and  nonbroadcast 
technologies. 

In  the  field  of  broadcast  instruction. 
PTFP  funds  are  consistently  made 
available  to  noncommercial  television 
and  radio  stations,  the  former  of  which 
are  generally  stations  affiliated  with  the 
Public  Broadcasting  Services  (PBS). 
Typically,  such  PTFP  grants  have  been 
awarded  to  local  public  broadcast 
stations  providing  educational  services 
as  part  of  their  programming  day.  In 
some  cases,  those  services  are  directed 
to  the  school  population,  sometimes  to 
the  public  at  large. 

With  respect  to  nonbroadcast 
instruction,  NTIA  has  awarded  grants  to 
support  the  activation  and  extension  of 
satellite  networks  to  distribute 
instructional  programming  to  a  large 
geographical  area,  often  nationwide^ 
The  networks  so  funded  have  usually 
been  composed  of  entities  at  the  college 
or  university  level  and  have  offered 
coursework  in  advanced  fields,  such  as 
engineering,  science,  math,  agricultural 
science  and  management. 

NTIA  also  has  awarded  grants  to 
nonbroadcast  projects  to  establish  local 
instructional  television  networks.  The 
technology  involved  usually  has  been 
microwave,  utilized  as  Instructional 
Television  Fixed  Service  (ITFS)  systems. 
The  entities  funded  have  included 
regional  school  systems,  state 
teleconunonications  organizations, 
vocational  schools,  and  colleges  and 
universities.  Such  systems  offer  many 
channels  of  instruction  and  usually 


reflect  the  educational  concerns  of  a 
community  or  relatively  small  region. 
Both  satellite  networks  and  ITFS  sjrstem 
*ransmissions  are  usually  one-way 
video  with  a  two-way.  telephone  line 
3udio  interconnection  for  question-and- 

inswer  periods.  

As  summarized  above.  PTFP's  own 
grant  history  illustrates  that  education 
may  be  brought  to  citizens  in  many 
ways.  Of  greatest  current  interest  to 
NTIA  is  the  concept  of  "distance 
learning",  which  NTIA  interprets  to 
mean  the  use  of  telecommunications  to 
make  instruction  available  to  students 
at  locations  apart  from  the  teacher. 

Funding  Considerations 

To  further  its  statutory  mandate  to 
advance  educational  goals  [sections 
390(2).  397114)],  NTIA  believes  it  is 
timely  to  reemphasize  that  education  is 
a  significant  PTFP  program  purpose 
within  the  meaning  of  its  existing  Rules 
and  to  amplify  how  the  existing  Funding 
Criteria  set  forth  therein  may  be  applied 
to  such  project  proposals  [Rules  2301.2. 
.13-.14] 

Public  Availabihty 

In  seeking  to  define  its  role  in 
providing  funding  support,  NTIA  is 
attentive  to  certain  threshold 
considerations.  The  first  is  the 
requirement,  arising  from  PTFP's 
authorizing  statute,  that  NTIA  look  only 
to  projects  offering  instruction  "to  the 
public"  (secUons  392(a)(1).  397(12)). 
Thus,  NTIA  would  exclude  from  its 
piuview  televised  coursework  that  is 
both  produced  and  received  within  the 
confines  of  either  a  school  building  or  a 
single  campus.  In  contrast,  a  distance 
learning  project  such  as  a 
communications  satellite  network  offers 
students  expert  instruction  in  an 
advanced  subject  while  they  remain 
himdreds  or  thousands  of  miles  from  the 
instructor. 

Technology 

Secondly,  as  indicated  above,  NTIA's 
experience  is  that  education  can  be 
provided  effectively  to  distant  students 
through  both  broadcast  and 
nonbroadcast  technologies,  and  its  own 
legislative  authority  allows  funding  of 
projects  within  both  categories  [section 
390(1)].  Accordingly,  NTIA  believes  that 
it  should  not  automatically  favor  one 
technology  over  another  with  respect  to 
educational  project  applications,  but 
rather  should  consider  the  services  to  be 
rendered  and  the  efficiency  of  the 
technology  proposed. 

Project  Purposes 

Given  the  extraordinary  diversity 
writhin  the  field,  NTIA  suggests  that  a 


project  will  be  considered  more  highly 
competitive  for  funding  if  it  promises  to 
accomplish  one  w  more  of  the  foUoviring: 

•  Reach  a  large  number  of  potential 
students,  especially  those  in  remote 
isolated  areas; 

•  Reach  students  who  cleariy  would 
never  receive  the  coursework  offered 
without  the  project 

•  Reach  a  high  number  of  potential 
beneficiaries  (an  example  might  be  a 
project  resulting  in  the  activation  of  a 
series  of  sateUite  transmit  earth  stations 
[uplinks]  to  form  the  nucleus  of  a  far- 
ranging  course  distribution  system); 

•  Meet  some  special  need;  e.g.,  a  state 
mandate  to  raise  substantially  the 
educational  achievement  level  of  all 
students,  including  those  in  isolated 
areas;  and 

•  Assisting  the  nation's  international 
competitiveness. 

NTIA  also  regards  as  particularly 
relevant  the  participation  of  minorities 
and  women  in  providing  instructional 
progranuniitg  or  in  receiving  it  (Sections 
390(2).  393(b)(3)] 

The  suggested  factors  are  not  rigid 
criteria,  nor  do  they  supplant  the 
existing  funding  criteria  and  priorities. 
[Sections  390(lH3).  393(b).  Rules 
2301.13-.14.  Appendix]  Like  all 
applications,  educational/distance 
learning  applications  will  continue  to  be 
evaluated  on  a  case-by-case  basis,  and 
other  factors  might  raise  the 
competitiveness  of  any  given 
application. 

Further,  NTIA  has  not  made 
prejudgments  about  a  variety  of  other 
issues  that  educators  themselves  might 
view  as  important  to  judging  the  merits 
of  a  particular  proposal.  It  welcomes 
comment  on  issues  such  as  whether  one- 
way video  broadcasting,  without  the 
possibility  of  student  feedback,  should 
be  considered  comparable  to  more 
sophisticated  two-way  educational 
systems.  Similarly,  does  a  course  have 
to  be  "live"  to  cotuit  as  effective 
distance  learning?  Is  there  a  "reach 
threshold" — that  is.  a  number  of 
students  who  realistically  will  receive 
programming — below  which  NTIA 
should  not  consider  a  project 
application  for  funding?  Should  NTIA 
reassess  what  sort  of  equipment  it  will 
consider  eligible  for  funding  in 
educational  projects?  These,  and  other 
questions,  will  occur  to  those  who 
address  this  subject. 

Improvement  of  Nonbroadcast 
Telecommunications  Services.  Every 
year  NTIA  receives  applications  that 
raise  the  question  of  whether  the 
applicant  is  proposing  an  improvement 
of  an  already  operating  nonbroadcast 
facility  and,  thus,  whether  the  project  is 
eligible  for  PTFP  funds  pursuant  to 


statutory  guidelines.  (Section  393{bKl)- 
(2)]  In  contrast  to  the  authority  granted 
to  fund  improvements  of  broadcast 
projects,  [sections  390(3).  393(b]|4)]  the 
statute  limits  funding  on  nonbroadcast 
projects  to  those  designed  for  the 
provision  of  new  telecommunications 
facibties  to  extend  service  to  areas 
currently  not  receiving  public 
telecommunications  services  [or]  the 
expansion  of  the  service  areas  of 
existing  public  telecommunications 
entities.  [Section  393{b)(l)-{2)]  NTIA  has 
always  interpreted  the  phrases  "extend 
service  to  areas"  and  "expansion  of  the 
ser\'ice  areas"  to  mean  an  enlargement 
of  geographic  scope  or  a  targeting  of  a 
new  aiMl  distinct  audience. 
Nonbroadcast  applications  submitted  by 
operating  entities  that  do  not  expand  the 
geographic  scope  or  target  a  new  and 
distinct  audience  have  been  ineligible 
for  funding.  However,  there  are  other 
complexities  presented  in  applying  the 
statutory  text  to  specific  circumstances. 
NTIA  has  identified  six  further  issues 
that  frequently  arise,  and  on  which 
public  comment  would  be  helpful  to 
NTIA's  analj'sis. 

1.  Issue  One:  To  what  extent  do  an 
applicant's  pre-existing  activities  affect 
the  eligibility  of  a  nonbroadcast 
application?  Some  PTFP  nonbroadcast 
applicants  have  had  some  previous 
telecommunications  experience.  For 
example,  many  colleges  have  a  small 
studio  for  producing  instructional 
materials,  or  a  satelhte  downhnk.  for  on- 
campus  distribution  of  programming. 
Should'the  possession  of  such  facilities 
disqualify  an  applicant  from  obtaining 
PTFP  funds  for  the  establishment  of  a 
new  nonbroadcast  entity  on  the  grounds 
that  the  new  activity  is  solely  an 
"improvement"  outside  the  scope  of 
NTIA's  funding  authority? 

Of  relevance  here  is  the  Act's  formal 
definition  of  a  "noncommercial 
telecommunications  entity"  [section 
397(97));  i.e.,  an  organization  which 
disseminates  audio  or  video 
noncommercial  educational, 
instructional  or  cultural  programming  to 
the  public  by  nonbroadcast  means,  such 
as  coaxial  cable,  optical  fiber,  satellite, 
microwave,  or  ITFS  transmission.  NTIA 
suggests,  therefore,  that  a  vital  factor  in 
determining  whether  an  applicant  is  an 
already-operating  nonbroadcast  entity  is 
its  ability  to  distribute  programming  to 
the  publia 

NTIA  considers  the  distribution  of 
programming  when  confined  to  either  a 
single  building  or  a  single  campus  to  be 
"closed  circuit"  transmissions  and  not 
dissemination  of  programming  to  the 
public.  Thus,  an  organization  that 
possesses  only  a  satellite  downlink,  or 
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that  produces  instructional  programs  not 
disseminated  to  the  public,  is  not  a 
nonconunercial  telecommunications 
entity  as  PTFP  uses  the  term.  Its  PTFP 
application  for  nonbroadcast 
equipment — assuming  that  the 
equipment  would  be  used  to  establish  a 
public  nonbroadcast  service — would 
therefore  be  eligible  for  consideration 
for  PTFP  funding. 

2.  Issue  Two:  In  establishing  a  new 
nonbroadcast  telecommunications 
entity,  may  an  applicant  use  PTFP  funds 
to  acquire  origination  (production] 
equipment  to  replace  old  or  non- 
standard equipment  owned  by  the 
applicant?  Sometimes  colleges  or 
universities  have  studio  equipment  not 
used  for  public  telecommunications,  as 
that  term  is  discussed  in  Issue  One, 
above.  The  existing  equipment  may 
consist  only  of  consumer-  or  industrial- 
level  quality.  Occasionally,  it  is  of 
broadcast-level  quality,  but  obviously 
obsolete  and  fit  only  for  closed-circuit 
purposes. 

NTIA  insists  that  all  equipment 
acquired  with  PTFP  funds  be  of 
professional  broadcast  quality.  It  does 
so  to  ensure  that  the  equipment  will 
provide  a  high  quality,  rehable  service 
to  the  public.  NTIA  also  wants  to  be 
assured  that  the  equipment  purchased 
will  hold  up  for  the  full  period  of  Federal 
interest  in  it. 

Under  these  circumstances.  NTIA 
beUeves  that  it  is  appropriate  for  PTFP 
to  fund  new  production  equipment  to 
replace  substandard  equipment  as  part 
of  a  project  to  establish  a  new 
nonbroadcast  entity.  NTIA  also  supports 
the  purchase  of  new  production 
equipment  to  complement  existing 
equipment — even  if  the  latter  is  of 
broadcast  quality — if  the  result  would 
be  to  bring  the  appHcant's  production 
capability  to  the  minimum  recognized 
standard  for  broadcast  operations. 

3.  Issue  Three:  Must  a  nonbroadcast 
telecommunications  entity  have  studio 
production  capability?  Some  PTFP 
applicants  request  funds  to  establish  a 
production  studio  for  use  with  an 
already-operating  nonbroadcast 
dissemination  facility.  NTIA  suggests 
that  a  nonbroadcast  telecommunications 
entity  can  acquire  and  distribute 
programming  without  the  use  of  studio 
production  equipment  and  thus  studio 
production  capability  is  not  necessary 
for  the  operation  of  a  nonbroadcast 
entity.  While  production  equipment 
admittedly  would  strengthen  the  entity's 
service,  a  request  to  acquire  production 
equipment  in  these  circumstances  would 
appear  to  be  an  improvement  and 
therefore  not  eligible  for  PTFP  funds. 

4.  Issue  Four  In  a  service  expansion 
project,  should  the  applicant  be 


permitted  tfl  use  PTFP  funds  to  acquire 
origination  (production)  equipment  if  it 
is  to  replace  leased,  borrowed,  or 
inferior  equipment?  Periodically,  an 
already  operating  nonbroadcast  entity 
proposes  to  expand  its  existing  service 
area  and  includes  in  its  PTFP 
application  a  request  for  funds  to 
replace  existing  production  equipment. 

With  respect  to  already  operating 
nonbroadcast  entities.  NTIA  suggests 
that  this  purchase  would  represent  an 
improvement  in  the  applicant's 
capabilities.  Therefore,  the  portion  of 
the  application  involving  production 
equipment  would  not  be  eligible  for 
PTFP  funding.  The  application  could  be 
accepted  for  consideration,  but  the  only 
equipment  eligible  for  funding  would  be 
that  required  for  expansion  of  the 
service  area,  primarily  dissemination 
and  interconnection  equipment. 

NTIA  believes  that  applications  for 
funds  to  acquire  new  production 
equipment  rather  than  relying  on  leased 
or  borrowed  equipment,  should  also  be 
denied.  Customarily,  applicants  in  these 
situations  point  out  that  they  do  not 
currently  own  any  production  equipment 
and  characterize  this  part  of  the  project 
as  the  "establishment"  or  as  the 
"completion  of  construction"  of  their 
nonbroadcast  facility.  As  noted  in  the 
preceding  section,  NTIA  believes  that  a 
nonbroadcast  entity  does  not  require  a 
local  production  facility  in  order  to 
provide  service  to  the  public.  Therefore, 
an  applicant  already  disseminating 
nonbroadcast  services  to  the  public  is 
not  eligible  to  improve  its  facility  by 
constructing  a  production  studio  with 
the  use  of  PTFP  funds. 

5.  Issue  Five:  What  is  the  effect  of  an 
applicant's  activating  a  nonbroadcast 
facility  between  the  closing  date  and  the 
award  date,  or  the  effect  of  such  action 
on  the  reactivation  of  a  deferred 
application?  Applicants  have  submitted 
proposals  which  indicate  that  a 
substantial  portion  of  the  proposed 
nonbroadcast  project  will  be  activated 
after  the  closing  date  (when  the 
application  is  due  at  NTIA).  but  before 
the  award  period  start  date.  The  latter  is 
the  date  on  which  the  project  period 
begins,  generally  eight  or  nine  months 
after  the  closing  date.  NTIA  has 
determined  that  the  legal  nature  of  a 
nonbroadcast  application  does  not 
change  when,  after  the  closing  date,  the 
applicant  acquires  equipment  from  the 
proposed  equipment  Ust  and  begins 
project  operations.  In  such  an  instance, 
the  application  continues  to  be  eligible 
during  the  grant  cycle  for  which  it  is 
submitted. 

The  activation  of  a  proposed 
nonbroadcast  facility,  however, 
represents  a  substantial  change  in  the 


applicant's  circumstances.  Activation  of 
the  facility  creates  a  "public 
telecommunications  entity",  and 
subsequent  applications  would  be 
eligible  for  funding  only  if  the  project  is 
an  "expansion"  of  service  area  as 
outlined  above.  In  the  event  the  original 
application  is  not  granted  by  NTIA,  the 
activation  of  the  nonbroadcast  facility 
disqualifies  the  applicant  from 
reactivating  the  application  for  further 
consideration  in  subsequent  grant 
cycles. 

6.  Issue  Six:  Should  a  university  that 
operates  a  full  broadcast  standard 
production  facility  in  one  of  its  colleges 
be  permitted  to  receive  PTFP  funds  for 
the  establishment  of  a  nonbroadcast 
production  facility  in  a  different  college? 
In  the  past,  NTIA  has  received  requests 
for  nonbroadcast  studio  equipment  in 
these  circumstances,  and  looks  to  the 
following  factors  to  confirm  that  the 
project  is  an  eligible  service 
"expansion": 

•  The  dedication  of  the  existing 
production  facility  to  serving  a  distinctly 
different  audience  from  that  to  be 
reached  by  the  proposed  facihty,  with  a 
distinctly  different  curriculum  and, 
perhaps,  via  a  different  distribution 
system; 

•  The  full  utilization  of  the  existing 
facility  and  its  consequent 
unavailability  for  the  proposed  project; 

•  The  prohibitively  high  cost  of 
renting  the  existing  facihty's  equipment; 

•  The  expense  of  interconnecting  the 
existing  production  facihty  with  that  of 
the  proposed  project;  or. 

•  The  inaccessibility  of  the  existing 
production  facility. 

Broadcasting  Improvement  and 
Augmentation  Projects.  NTIA  wishes  to 
clarify  its  policy  on  local  fund  matching 
requirements.  In  its  existing  policy  NTIA 
states  that  it  will  fund  projects  to 
provide  first  service  to  a  geographic 
area  at  up  to  75%  of  the  eligible  project 
costs  while  a  presumption  of  50% 
Federal  funding  would  be  the  general 
rule  for  equipment  replacement  projects. 
(Section  392(b).  52  FR  31.497  (1987)]  The 
policy  fiulher  states  that  the  agency  will 
accept  showings  of  extraordinary  need 
such  as  regional  economic  problems  in 
agriculture  or  other  industries  or 
emergency  situations  as  justification  for 
submission  of  a  replacement  application 
for  more  than  50%  Federal  funding. 

NTIA  established  this  policy  so  it 
could  participate  in  a  greater  number  of 
replacement  projects.  NTIA  continues  to ' 
believe  that  encouraging  greater 
Federal/local  partnership  in  this  way, 
along  with  an  allowance  for  hardships 
and  special  circumstances  as  previously 


announced,  is  an  e^cient  mean 
administering  PTFP  funds. 

NTIA  proposes  to  treat  broad 
"improvement"  and  "augmenta' 
projects  as  "replacement"  proje 
normally  are  supported  only  at 
Federal  funding  level.  NTIA  bel 
that  this  addition  is  consistent  \ 
existing  policy  and  allows  for  n 
equitable  treatment  of  appiicati 
Again  a  showing  of  extraordina 
for  an  emergency  situation  will 
into  consideration  as  justificatii 
grants  of  up  to  75%  of  the  projei 

As  a  related  matter,  NTIA  ah 
this  opportunity  to  reaffirm  its  < 
policy  on  the  use  of  Corpora tioi 
Public  Broadcasting  (CPB)  fund 
the  local  matching  requirement 
PTFP  grant.  (Section  392(b),  Rul 
2301.16(a)(2)).  As  previously  an 
CPB  grants  are  not  considered  ' 
supplied  by  Federal  departmen 
agencies"  within  the  meaning  c 
Rules  and  therefore  there  is  no 
proscription  against  the  use  of  i 
grants.  [Rules  2301.16  and  44  FI 
at  30,907  (1979)]. 

However,  NTIA  continues  to 
that  the  policies  and  purposes 
underlying  the  PTFP  requireme 
be  significantly  frustrated  if  ap: 
routinely  relied  upon  another  fi 
supported  grant  program  for  its 
match.  Accordingly,  NTIA  has 
the  use  of  CPB  funds  for  the  no 
share  of  PTFP  projects  to  circui 
of  "clear  and  compelling  need.' 
2301.16(a)(4]].  It  intends  to  mail 
standard  and  to  apply  it  on  a  a 
case  basis  in  future  years. 

Public  Comment  Period  and 
Information.  The  PTFP  policy  s 
is  exempt  from  the  notice  and  ( 
requirements  by  section  553(b)l 
Administrative  Procedures  Act 
553  (b)(A)J;  it  may  be  made  effi 
immediately  upon  publication  i 
Federal  Register  under  5  U.S.C. 
(d)(2).  However,  NTIA  believes 
public  interest  will  be  best  sen 
accepting  comments  by  the  det 
specified  above  under  the  heac 
DATES  and  by  issuing  a  final  f 
statement  based  on  evaluation 
comments. 

Under  Executive  Order  (E.O. 
the  Department  must  determim 
a  regulation  is  a  "major"  rule  v 
meaning  of  section  1  of  E.0. 12 
therefore  subject  to  the  require 
a  Regulatory  Impact  Analysis  1 
performed.  This  policy  stateme 
a  major  rule  because  it  is  not  " 
result  in:  (1)  An  annual  effect  o 
economy  of  $100  million  or  moi 
major  increase  in  costs  or  prici 
consumers,  individual  tndustrii 
or  (3)  significant  adverse  effect 
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applicant's  circumstances.  Activation  of 
the  facility  creates  a  "public 
telecommunications  entity",  and 
subsequent  applications  would  be 
eligible  for  funding  only  if  the  project  is 
an  "expansion"  of  service  area  as 
outlined  above.  In  the  event  the  original 
application  is  not  granted  by  NTIA.  the 
activation  of  the  nonbroadcast  facility 
disqualifies  the  applicant  from 
reactivating  the  application  for  further 
consideration  in  subsequent  grant 
cycles. 

6.  Issue  Six:  Should  a  university  that 
operates  a  full  broadcast  standard 
production  facility  in  one  of  its  colleges 
be  permitted  to  receive  PTFP  funds  for 
the  establishment  of  a  nonbroadcast 
production  facility  in  a  different  college? 
In  the  past,  NTIA  has  received  requests 
for  nonbroadcast  studio  equipment  in 
these  circumstances,  and  looks  to  the 
following  factors  to  confum  that  the 
project  is  an  eligible  service 
"expansion": 

•  The  dedication  of  the  existing 
production  facility  to  serving  a  distinctly 
different  audience  from  that  to  be 
reached  by  the  proposed  facility,  with  a 
distinctly  different  curriculum  and, 
perhaps,  via  a  different  distribution 
system; 

•  The  full  utilization  of  the  existing 
facility  and  its  consequent 
unavailability  for  the  proposed  project; 

•  The  prohibitively  high  cost  of 
renting  the  existing  facility's  equipment; 

•  The  expense  of  interconnecting  the 
existing  production  facility  with  that  of 
the  proposed  project;  or, 

•  The  inaccessibility  of  the  existing 
production  facility. 

Broadcasting  Improvement  and 
Augmentation  Projects.  NTIA  wishes  to 
clarify  its  policy  on  local  fund  matching 
requirements.  In  its  existing  policy  NTIA 
states  that  it  will  fund  projects  to 
provide  first  service  to  a  geographic 
area  at  up  to  75%  of  the  eligible  project 
costs  while  a  presumption  of  50% 
Federal  funding  would  be  the  general 
rule  for  equipment  replacement  projects. 
(Section  392(b),  52  FR  31,497  (1987)]  The 
policy  fiulher  states  that  the  agency  will 
accept  showings  of  extraordinary  need 
such  as  regional  economic  problems  in 
agriculture  or  other  industries  or 
emergency  situations  as  justification  for 
submission  of  a  replacement  application 
for  more  than  50%  Federal  funding. 

NTIA  established  this  policy  so  it 
could  participate  in  a  greater  number  of 
replacement  projects.  NTIA  continues  to ' 
believe  that  encouraging  greater 
Federal/local  partnership  in  this  way, 
along  with  an  allowance  for  hardships 
and  special  circumstances  as  previously 


announced,  is  an  efficient  means  of 
administering  PTFP  funds. 

NTIA  proposes  to  treat  broadcast 
"improvement"  and  "augmentation" 
projects  as  "replacement"  projects  that 
normally  are  supported  only  at  the  50% 
Federal  funding  level.  NTIA  believes 
that  this  addition  is  consistent  with  the 
existing  policy  and  allows  for  more 
equitable  treatment  of  applications. 
Again  a  showing  of  extraordinary  need 
for  an  emergency  situation  will  be  taken 
into  consideration  as  justification  for 
grants  of  up  to  75%  of  the  project  cost. 

As  a  related  matter,  NTIA  also  takes 
this  opporttmity  to  reaffirm  its  existing 
policy  on  the  use  of  Corporation  for 
Public  Broadcasting  (CPB)  funds  to  meet 
the  local  matching  requirements  of  the 
PTFP  grant.  [Section  392(b).  Rules 
2301.16(a)(2)].  As  previously  announced, 
CPB  grants  are  not  considered  "funds 
supplied  by  Federal  departments  and 
agencies"  within  the  meaning  of  the 
Rules  and  therefore  there  is  no  absolute 
proscription  against  the  use  of  such  CPB 
grants.  [Rules  2301.16  and  44  FR  30,898 
at  30,907  (1979)]. 

However,  NTIA  continues  to  believe 
that  the  policies  and  purposes 
underlying  the  PTFP  requirements  could 
be  significantly  frustrated  if  applicants 
routinely  relied  upon  another  federally 
supported  grant  program  for  its  local 
match.  Accordingly,  NTIA  has  limited 
the  use  of  CPB  funds  for  the  non-Federal 
share  of  PTFP  projects  to  circumstances 
of  "clear  and  compelling  need."  [Rules 
2301.16(a)(4}].  It  intends  to  maintain  that 
standard  and  to  apply  it  on  a  case-by- 
case  basis  in  future  years. 

Public  Comment  Period  and  Other 
Information.  The  PTFP  policy  statement 
is  exempt  from  the  notice  and  comment 
requirements  by  section  553(b)(A)  of  the 
Administrative  Procedures  Act  [5  U.S.C. 
553  (b)(A)J;  it  may  be  made  effective 
immediately  upon  publication  in  the 
Federal  Register  under  5  U.S.C.  553 
(d)(2).  However,  NTIA  believes  the 
public  interest  will  be  best  served  by 
accepting  comments  by  the  deadline 
specified  above  under  the  heading 
DATES  and  by  issuing  a  final  policy 
statement  based  on  evaluation  of  those 
comments. 

Under  Executive  Order  (E.O.)  12291, 
the  Department  must  determine  whether 
a  regulation  is  a  "major"  rule  within  the 
meaning  of  section  1  of  E.0. 12291  and 
therefore  subject  to  the  requirement  that 
a  Regulatory  Impact  Analysis  be 
performed.  This  policy  statement  is  not 
a  major  rule  because  it  is  not  "likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries  *  *  * : 
or  (3)  significant  adverse  effects  on 


competition,  employment,  investment, 
productivity  or  innovation  ♦•*.•• 
Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required. 

The  Regulatory  Flexibility  Act  [5 
U.S.C.  601  et  seq.]  does  not  apply  to  this 
proposed  policy  statement,  because,  as 
explained  above,  the  proposed  policy 
statement  was  not  required  to  be 
promulgated  as  a  proposed  policy 
statement  before  issuance  as  a  Final 
Policy  Statement  by  section  553  of  the 
Administrative  Procedures  Act  [5  U.S.C. 
553]  or  by  any  other  law  or  regulation. 
Neither  an  initial  nor  final  Regulatory 
Flexibility  Analysis  was  prepared.  This 
proposed  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  this  policy 
statement  pursuant  to  the  Paperwork 
Reduction  Act  imder  OMB  Control  No. 
0660-0003. 

Dated:  August  5. 1991. 
lanioe  Obuchowski, 

Assistant  Secretary  for  Commvnications  and 

Information. 

(FR  Doc  91-18849  Filed  8-8-91:  8:45  am) 

■aiMO  cooc  mo-w-ii 


DEPARTMENT  OF  COMMERCE 

15  CFR  Part  2301 
[Docket  No.  91-0636-1136] 

Public  Telecofnmunication*  Facilities 
Program 

agency:  National  Telecommunications 

and  Information  Administration  (NTIA), 

Commerce. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  is  issuing  a 
Notice  of  Proposed  Rulemaking.  This 
Notice  is  issued  to  clarify  and/or  revise 
the  rules  and  appendix  governing 
administration  of  the  Public 
Telecommunications  Facilities  Program 
(PTFP).  Applicant  guidelines  are 
clarified  or  revised  under  the  headings 
of  Priorities,  Catastrophic  Damage, 
Additional  Information  for  Applications, 
Withdrawals  and  Deferrals,  Appropriate 
Applicant/PTFP  Contact.  Filing  of  FCC 
Applications,  Support  for  Salary 
Expenses,  Premature  Obligation  of  Non- 
Federal  Funds,  and  Assurances.  Grantee 
responsibilities  are  clarified  under  the 
headings  Site  Right  Documentation  and 
Administration  of  Federal  Grant  Funds 


and  Control  and  Use  of  Facilities.  This 
action  is  undertaken  to  eliminate 
uncertainty  about  PTFP  requirements. 

In  a  separate  Proposal  to  Issue  Further 
Statement  of  Program  Policy.  NTIA 
provides  guidance  to  PTFP  grant 
applicants  on  various  funding 
considerations  relating  to  three  types  of 
project  categories.  The  proposed  policy 
statement  appears  as  a  separate 
document  in  this  issue  of  the  Federal 
Register. 

DATES:  Comments  must  be  submitted  on 
or  before  September  9. 1991. 
ADDRESSES:  Persons  interested  in 
commenting  on  these  proposed  policies 
and  rules  must  send  three  copies  of  any 
comments  to:  Office  of  the  Chief 
Counsel.  NTIA/DOC,  14th  Street  and 
Constitution  Avenue  NW..  room  H-4713, 
Washington.  DC  20230,  Attention:  Brian 
E.  Harris. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  R.  Connors,  Director.  Public 
Telecommunications  Facilities  Program. 
NTIA/DOC  14th  Street  and 
Constitution  Avenue  NW.,  room  H-4625. 
Washington.  DC  20230:  telephone:  (202) 
377-1835. 
SUPPLEMENTARY  INFORMATION: 

1.  Notice  is  hereby  given  of  proposed 
rulemaking  in  the  above  matter. 

2.  The  National  Telecommunications 

and  Information  Administration  (NTIA), 

U.S.  Department  of  Commerce  (DOC),  is 

charged  with  the  administration  of  the 

Public  Telecommunications  Facilities 

Program  (PTFP).  PTFFs  primary 

objective  is  to  "assist,  through  matching 

grants,  in  the  planning  and  construction 

of  public  telecommunications  facilities 

in  order  to  *  '  *  extend  delivery  of 

public  telecommunications  services  to 

as  many  citizens  of  the  United  States  as 

possible  by  the  most  economical  and 

efficient  means  *  *  *.  increase  public 

telecommunications  services  and 

facilities  available  to,  operated  by.  and 

owned  by  minorities  and  women:  and 

strengthen  the  capability  of  existing 

public  television  and  radio  stations 
t  •  •  ••  1 

3.  The  Secretary  of  Commerce  is 
charged  with  the  establishment  of  rules 
necessary  to  carry  out  the  PTFFs 
objectives,  including  rules  relating  to  the 
order  of  Priority  in  approving 
construction  projects  and  the  amount  for 
each  grant,  [section  392(e)].  The  purpose 
of  this  proceeding  is  to  clarify  and  revise 
the  rules  and  appendix  governing 
administration  of  the  PTFP.  NTIA  hopes 


■  47  U.S.C.  380  (1H3).  The  Communication*  Act 
of  1934.  at  amended  (1988).  Unlet*  olherwite  noted 
all  itatulory  atet  are  to  title  47  of  the  United  State* 
Code.  PTFP  Rulet  are  *et  oat  at  IS  CFR  part  2301 
(1988).  (Hereinafter  Rulet  2301.) 
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that  this  proceeding  will  give  applicants 
a  clearer  understanding  of  the  types  of 
projects  PTFP  is  most  likely  to  fund,  and 
given  grantees  a  better  understanding  of 
their  responsibilities  upon  receipt  of  a 
grant. 

4.  The  clarifications  and  revisions 
may  be  broken  into  two  broad 
categories.  Applicant  Guidelines  and 
Grantee  Responsibilities.  Clarifications 
or  revisions  for  Applicant  Guidelines  are 
proposed  under  the  following 
headings — Priorities,  Catastrophic 
Damage,  Additional  Information  for 
Applications,  Withdrawals  and 
Deferrals,  Appropriate  Applicant/PTFP 
Contact,  Filing  of  FCC  Applications. 
Support  for  Salary  Expenses,  Premature 
Obligation  of  Non-Federal  Fm;ds,  and 
Assurances.  Clarifications  or  revisions 
of  Grantee  responsibilities  are  proposed 
under  the  headings  Site  Right 
Documentation  and  Administration  of 
Federal  Grant  Funds  and  Control  and 
Use  of  Facilities. 

5.  NTIA  hopes  that  the  public 
comments  received  on  the  various 
matters  set  out  below  will  help  in 
clarifying  the  revising  PTFP  Rules  and 
Priorities.  NTIA  is  also  receptive  to 
comments  suggesting  additional  areas 
where  clarification  or  revision  would  be 
beneficial  to  grantees  and  applicants. 

Applicant  Guidelines 

A.  Funding  Priorities 

6.  PTFP's  funding  Priorities,  listed  in 
the  Rules,  at  the  Appendix,  have 
reflected  NTlA's  perception  of  its 
original  authorizing  legislation,  [sections 
390-393,  397]  NTIA  believes  that  it  is 
desirable  to  revisit  the  Priorities  in  light 
of  changing  conditions  to  ensure  that 
they  continue  to  reflect  legislative 
intent.  In  doing  so,  NTIA  has  tentatively 
determined  that  it  is  appropriate  to 
accord  higher  status  to  some  types  of 
projects  within  the  present  Priorities,  to 
adjust  the  Priorities  of  other  types  of 
projects,  and  to  end  the  policy  of 
considering  cable  television  coverage 
when  evaluating  television  activation 
projects. 

NTIA  proposes,  therefore,  the 
following  specific  changes: 

7.  Priority  IB — Deletion  of  the 
reference  in  the  present  rules  to  "cable 
penetration"  in  the  criteria  used  to 
determine  the  priority  of  television 
station  activations.  Since  cable 
companies  are  no  longer  subject  to 
Federal  Communications  Commission 
(FCC)  "must  carry"  rules  [47  CFR  76.57- 
76.61  (1986)),  the  availability  of  cable 
and  its  penetration  in  a  conmiunity  are 
no  longer  necessarily  relevant  to 
determining  whether  a  community  has 
public  television  available  to  it. 


8.  Priority  IC — Creation  of  a  new 
subcategory  to  enable  NTIA  to  assign 
Priority  1  status  to  applications  from 
noncommercial  radio  stations  for 
receive-only  satellite  earth  stations 
(downlinks)  when  such  a  downlink 
would  bring  satellite-distributed  public 
radio  programming  to  the  applicant's 
service  area  for  the  first  time.  NTIA 
considers  such  projects  to  be  clearly  in 
the  spirit  of  the  PTFP's  highest  Priority 
and  notes  that  such  projects  will  extend 
nationally-distributed  programming  to 
areas  of  the  country  presently  unable  to 
hear  such  programming. 

9.  In  part,  this  proposal  is  a  response 
to  the  recommendations  contained  in 
the  January  1990  report  of  the  Public 
Radio  Expansion  Task  Force  *,  on  which 
NTIA  was  represented.  In  addition, 
NTIA  sees  this  proposal  as  assisting  the 
efforts  of  the  Corporation  for  Public 
Broadcasting  (CPB)  to  upgrade  small 
public  radio  stations  because  it  will 
enable  some  of  them  to  improve  their 
circumstances  to  the  point  that  they 
become  eligible  for  CPE-awarded 
Community  Service  Grants.  By  giving 
them  access  to  vast  amounts  of 
diversified  programming,  the  downlinks 
may  ease  their  operational  costs, 
improve  their  standing  in  the 
community,  and  result  in  increased 
donations,  expanded  underwriting,  and 
generally  greater  financial  stability  and 
independence.  NTIA  also  hopes  that  this 
change  will  materially  assist  Native 
American  and  minority  stations  in 
bringing  their  listeners  specialized 
programming  available  only  by  satellite. 

10.  Priority  2 — Clarification  of  the 
criteria  for  Priority  2  by  expressly 
including  "urgency"  in  the  discussion  of 
funding  considerations.  "Urgency  of 
acquisition  or  replacement"  is  a 
fundamental  criterion  in  evaluating  such 
applications,  and  is  explicitly  included 
in  the  Rules  governing  funding  criteria. 
[Rules  2301.13(d)(3)|  For  consistency, 
NTIA  believes  that  the  concept  should 
be  reflected  in  the  Appendix  discussion 
of  Priority  2. 

11.  Priority  4 — Creation  of  two 
subcategories  within  Priority  4.  In  order 
to  improve  the  processing  of  the  large 
number  of  applications,  NTIA  proposes 
to  divide  Priority  4  into  two  sub- 
categories. Priority  4A  is  for  four  types 
of  projects  that  NTIA  thinks  should 
receive  enhanced  emphasis.  The  first 
type  is  projects  for  the  purchase  of 
urgently  needed  replacement  equipment 
for  stations  that  cannot  qualify  for  a 
Priority  2,  i.e.,  stations  providing  either 
the  only  public  telecommunications 


*  Public  Radio  in  the  1990s:  Fuiniling  the  Premise, 
The  Report  of  the  Public  Radio  Expansion  Task 
Force,  Dale  K.  Ouzts,  Chairman.  January  1990. 


signal  or  the  only  locally  originated 
public  telecommunications  signal  to  a 
geographic  area. 

12.  This  subcategory  also  includes 
projects  to  replace  or  improve 
equipment  at  stations  that  produce  a 
high  percentage  of  the  public  television 
and  public  radio  programming  that  is 
distributed  nationally.  In  accordance 
such  projects  somewhat  higher  status, 
NTIA  wishes  to  recognize  the  important 
place  that  these  relatively  few  stations 
occupy  in  the  national  system. 

13.  NTIA  further  proposes  to  extend 
Priority  4A  status  to  applications  for 
downlinks  from  radio  stations  in  areas 
already  served  by  one  or  more  full- 
service  public  radio  stations  if  the 
applicant  demonstrates  that  it  would 
use  the  downlink  to  provide  its  listeners 
with  a  program  service  that  does  not 
duplicate  the  public  radio  service(s) 
already  available  in  its  area.  As  with 
Priority  IC,  this  action  responds  to 
recommendations  of  the  Public  Radio 
Expansion  Task  Force  by  enlarging  the 
program  offerings  of  more  stations 
nationwide  and  increasing  the  variety  of 
public  radio  services  available  to  the 
general  public. 

14.  Priority  4A  is  also  reserved  for 
projects  involving  public  broadcasting 
stations  that,  sometime  in  the  preceding 
five  years,  have  gone  on  the  air  without 
PTFP  support  and  with  a  complement  of 
equipment  well  short  of  what  PTFP 
considers  to  be  basic  for  effective 
operation.  This  type  of  project  will 
permit  such  stations  to  acquire 
additional  basic  equipment  so  as  to 
allow  them  to  offer  a  higher  quality 
public  broadcasting  service  to  the 
community. 

15.  In  addition,  NTIA  proposes  to 
create  within  Priority  4  subcategory  4B. 
Into  this  subcategory  would  fall 
applications  for  the  improvement  and 
non-urgent  replacement  of  equipment  at 
any  public  broadcasting  station  for 
projects  that  do  not  qualify  for  4A 
status.  Priority  4B  is  also  for 
applications  to  activate  public  broadcast 
stations  in  areas  already  served  by  a 
station  or  stations  with  local  origination 
capability,  when  the  proposed  stations 
would  not  merit  substantial  Special 
Consideration  because  of  significant 
participation  by  minorities  or  women. 
(The  latter  applications  will  continue  to 
be  assigned  to  the  Special  Applications 
category.)  At  present,  all  such  activation 
projects  are  considered  to  be  Special 
Applications.  NTIA  intends  to  move 
most  of  them — i.e.,  all  without  notable 
minority/women  participation — to  this 
subcategory  so  as  to  concentrate 
virtually  all  broadcast  projects  in  the 
formal  Priorities.  This  reserves  the 


Special  Applications  category  ali 
entirely  for  nonbroadcast  and  hig 
specialized  broadcast  applicatior 

B.  Catastrophic  Damage 

16.  NTIA  wishes  to  be  able  to  $ 
timiely  assistance  to  public  broad 
stations  that  suffer  catastrophic  < 
from  natural  or  manmade  causes 
need  assistance  in  the  replaceme 
their  equipment  so  as  to  return  to 
and  restore  public  telecommunio 
services  to  their  communities. 
Procedures  are  outlined  to  enabtt 
to  accept  applications  for  such  pi 
outside  of  the  normal  application 
cycle.  [Rules,  2301.5(g)] 

C  Additional  Information  for 
Applications 

17.  To  expedite  its  evaluations 
applications,  NTIA  proposes  to 
eliminate  the  45-day  period  after 
closing  date  during  which  applici 
have  been  permitted  to  submit 
additional  information  concemin 
applications  and  to  make  minor  ( 
in  the  applications.  This  practice 
delayed  PTFP  review  of  applicati 
nearly  six  weeks.  Most  deficienc 
had  to  be  corrected  were  quite  m 
and  did  not  warrant  the  formal  4i 
period.  Moreover,  the  presence  o 
period  clearly  encouraged  some 
applicants  to  regard  the  closing  d 
merely  an  interim  deadline,  with 
"real"  deadline  being  the  end  of  i 
day  period. 

18.  NTIA  retains  its  ability  to  r 
additional  information  form  appi 
and  establishes  a  15-day  deadlin 
applicant  response.  [Rules  2301.6 
addition,  NTIA  requires  applican 
provide  information  concerning  c 
in  the  status  of  material  informat 
critical  to  funding  decisions  whei 
such  changes  occur.  [Rules  2301.( 
provide  applicants  time  to  adjust 
elimination  of  the  45-day  period, 
closing  date  for  FY  1992  applicati 
will  be  moved  somewhat  later  e. 
might  be  set  for  January  31, 1992. 
than,  as  has  been  customary  rece 
towards  the  middle  of  January. 

D.  Withdrawals  and  Deferrals  oj 
Applications 

19.  Previously  the  rules  made  r 
provision  for  an  applicant  to  witi 
an  application,  although  NTIA 
traditionally  has  permitted  this  ti 
done.  NTIA  believes  that  it  is  dei 
to  provide  explicitly  in  the  Rules 
formal  withdrawal  of  an  applical 
take  place,  without  affecting  futu 
funding  decisions.  [Rules  2301.9(j 

20.  NTIA  also  proposes  that  ap 
requests  for  application  deferral 
treated  as  requests  for  withdraw 
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signal  or  the  only  locally  originated 
public  telecommunications  signal  to  a 
geographic  area. 

12.  This  subcategory  also  includes 
projects  to  replace  or  improve 
equipment  at  stations  that  produce  a 
high  percentage  of  the  public  television 
and  public  radio  programming  that  is 
distributed  nationally.  In  accordance 
such  projects  somewhat  higher  status, 
NTIA  wishes  to  recognize  the  important 
place  that  these  relatively  few  stations 
occupy  in  the  national  system. 

13.  NTIA  further  proposes  to  extend 
Priority  4A  status  to  applications  for 
downlinks  from  radio  stations  in  areas 
already  served  by  one  or  more  full- 
service  public  radio  stations  if  the 
applicant  demonstrates  that  it  would 
use  the  downlink  to  provide  its  listeners 
with  a  program  service  that  does  not 
duplicate  the  public  radio  service(s) 
already  available  in  its  area.  As  with 
Priority  IC,  this  action  responds  to 
recommendations  of  the  Public  Radio 
Expansion  Task  Force  by  enlarging  the 
program  offerings  of  more  stations 
nationwide  and  increasing  the  variety  of 
public  radio  services  available  to  the 
general  public. 

14.  Priority  4A  is  also  reserved  for 
projects  involving  public  broadcasting 
stations  that,  sometime  in  the  preceding 
five  years,  have  gone  on  the  air  without 
PTFP  support  and  with  a  complement  of 
equipment  well  short  of  what  PTFP 
considers  to  be  basic  for  effective 
operation.  This  type  of  project  will 
permit  such  stations  to  acquire 
additional  basic  equipment  so  as  to 
allow  them  to  offer  a  higher  quality 
public  broadcasting  service  to  the 
community. 

15.  In  addition,  NTIA  proposes  to 
create  within  Priority  4  subcategory  4B. 
Into  this  subcategory  would  fall 
applications  for  the  improvement  and 
non-urgent  replacement  of  equipment  at 
any  public  broadcasting  station  for 
projects  that  do  not  qualify  for  4A 
status.  Priority  4B  is  also  for 
applications  to  activate  public  broadcast 
stations  in  areas  already  served  by  a 
station  or  stations  with  local  origination 
capability,  when  the  proposed  stations 
would  not  merit  substantial  Special 
Consideration  because  of  significant 
participation  by  minorities  or  women. 
(The  latter  applications  will  continue  to 
be  assigned  to  the  Special  Applications 
category.)  At  present,  all  such  activation 
projects  are  considered  to  be  Special 
Applications.  NTIA  intends  to  move 
most  of  them — i.e.,  all  without  notable 
minority/women  participation — to  this 
subcategory  so  as  to  concentrate 
virtually  all  broadcast  projects  in  the 
formal  Priorities.  This  reserves  the 


Special  Applications  category  almost 
entirely  for  nonbroadcast  and  highly 
specialized  broadcast  applications. 

B.  Catastrophic  Damage 

18.  NTIA  wishes  to  be  able  to  give 
timely  assistance  to  public  broadcast 
stations  that  suffer  catastrophic  damage 
from  natural  or  manmade  causes  and 
need  assistanx%  in  the  replacement  of 
their  equipment  so  as  to  return  to  the  air 
and  restore  public  telecommunications 
services  to  their  communities. 
Procedures  are  outlined  to  enable  PTFP 
to  accept  applications  for  such  purposes 
outside  of  the  normal  application  review 
cycle.  (Rules,  2301.5(g)] 

C  Additional  Information  for 
Applications 

17.  To  expedite  its  evaluations  of 
applications,  NTIA  proposes  to 
eliminate  the  45-day  period  after  the 
closing  date  during  which  applicants 
have  been  permitted  to  submit 
additional  information  concerning  their 
applications  and  to  make  minor  changes 
in  the  applications.  This  practice 
delayed  PTFP  review  of  applications  by 
nearly  six  weeks.  Most  deficiencies  that 
had  to  be  corrected  were  quite  minor 
and  did  not  warrant  the  formal  45-day 
period.  Moreover,  the  presence  of  this 
period  clearly  encouraged  some 
applicants  to  regard  the  closing  date  as 
merely  an  interim  deadline,  with  the 
"real"  deadline  being  the  end  of  the  45- 
day  period. 

18.  NTIA  retains  its  ability  to  request 
additional  information  form  applicants 
and  establishes  a  15-day  deadline  for 
applicant  response.  [Rules  2301.6(a]]  In 
addition,  NTIA  requires  applicants  to 
provide  information  concerning  changes 
in  the  status  of  material  information 
critical  to  funding  decisions  whenever 
such  changes  occur.  [Rules  2301.8(b)j  To 
provide  applicants  time  to  adjust  to  the 
elimination  of  the  45-day  period,  the 
closing  date  for  FY  1992  applications 
will  be  moved  somewhat  later  e.g.,  it 
might  be  set  for  January  31. 1992,  rather 
than,  as  has  been  customary  recently, 
towards  the  middle  of  January. 

D.  Withdrawals  and  Deferrals  of 
Applications 

19.  Previously  the  rules  made  no 
provision  for  an  applicant  to  withdraw 
an  application,  although  NTIA 
traditionally  has  permitted  this  to  be 
done.  NTIA  believes  that  it  is  desirable 
to  provide  explicitly  in  the  Rules  for  the 
formal  withdrawal  of  an  application  to 
take  place,  without  affecting  future 
funding  decisions.  [Rules  2301.9(g)(l)| 

20.  NTIA  also  proposes  that  applicant 
requests  for  application  deferral  be 
treated  as  requests  for  withdrawal  and 


the  application  returned  to  the 
applicant.  [Rules  2301.9(g)-(2)J  In  the 
past,  applicants  have  occasionally 
submitted  applications  and  then  asked 
that  they  be  deferred  to  the  next  grant 
cycle.  Such  requests  can  be  used  to  gain 
competitive  advantage  before  the  FCC. 
and  the  situation  lent  itself  to  potential 
abuse  of  the  spirit  of  PTFP  procedures. 
The  new  Rule  will  not  alter  the  current 
practice  of  applications  being 
automatically  deferred  by  NTIA  if  they 
are  not  funded,  and  appUcants  may 
reactivate  the  deferred  applications  in 
the  next  grant  cycle. 

21.  Finally.  NTIA  wishes  to  limit  the 
number  of  times  a  deferred  application 
may  be  reactivated.  [Rules  2301.9(h)] 
NTIA  intends  to  allow  only  two 
reactivations  of  an  application.  Some 
applicants  have  reactivated  deferred 
applications  for  three,  four,  or  more 
years.  If  the  application  calls  for  the 
replacement  of  equipment,  repeated 
deferrals  over  a  period  of  years  raise  a 
question  about  the  urgency  of  the  need. 
NTIA  believes  that  after  three  years  of 
consideration  the  applicant  should 
reevaluate  its  commitment  to  the  project 
and  the  cogency  of  its  argument  in  favor 
of  the  project.  If.  after  such  a 
reevaluation,  an  applicant  desires  to 
resubmit  a  proposal, «  new  application 
must  be  submitted  and  it  will  be 
considered  as  such  by  PTFP. 

E.  Appropriate  Applicant/PTFP 
Contacts 

22.  As  a  publicly  funded  discretionary 
grant  program,  NTIA  must  follow 
procedures  that  are  fair  and  impartial  to 
all  applicants.  It  seeks,  therefore,  to 
avoid  the  appearance  of  impropriety 
that  might  result  from  certain  seemingly 
innocent  contacts  between  NTIA/PTFP 
and  applicants,  and  proposes  to 
incorporate  into  the  Rules  a  statement 
formalizing  its  guidelines  on  the  topic 
[Rules  S  2301.15(f)]  In  particular,  in  order 

to  maintain  the  integrity  of  the       

application  review  process,  NTIA/PTFP 
staff  are  not  authorized  to  discuss  the 
merits  of  an  application  when  it  is  under 
review.  However,  some  contacts  during 
the  grant  review  cycle  are  appropriate, 
and  they  are  likewise  indicated  in  the 
Rules.  This  addition  formalizes  a  policy 
statement  previously  distributed  to  all 
1991  applicants. 

F.  Filing  of  FCC  Applications 

23.  The  Rules  stipulate  at  S  2301.8(a) 
that,  "Each  applicant  whose  project 
requires  FCC  authorization  must  file  an 
application  for  that  authorization  on  or 
before  the  closing  date."  If  the  applicant 
does  not  file  an  application  with  the 
FCC,  or  if  the  FCC  application  is 
dismissed,  returned,  or  denied,  NTIA 


may  return  the  application  submitted  to 
PTFP.  (Rules  2301.8(f)  and  2301.9(f)] 

24.  The  primary  purpose  of  the 
requirement  is  to  ensure  that  the  FCC 
has  ample  time  in  which  to  review  the 
applications  and  to  notify  PTFP  whether 
any  necessary  authorizations  for  the 
project  will  be  issued.  NTIA  requires 
grantees  to  begin  construction  projects 
promptly  and.  therefore,  does  not  award 
funds  for  projects  that  may  be  long- 
delayed  due  to  difficulties  in  obtaining 
proper  FCC  authorization.  Applications 
that  are  delayed  tn  obtaining  FCC 
authorizations  are  deferred  for 
consideration  in  the  next  grant  cycle. 

25.  A  second  purpose  of  the 
requirement  is  to  provide  NTIA  %vith 
appropriate  technical  documentation 
with  which  to  evaluate  requests  for 
equipment.  NTIA  recognizes  that  the 
FCC  now  accepts  applications  for  some 
facilities,  such  as  low  power  television 
stations  and  television  translators,  only 
during  specified  periods  of  the  year. 
Since  NTIA  does  not  control  the 
scheduling  of  these  FCC  "windows",  it 
will  accept  and  process  grant 
applications  for  television  translators 
and  low  power  television  facilities 
before  the  FCC  applications  are  filed, 
provided  that  the  PTFP  application 
includes  a  copy  of  the  appUcation  that 
will  be  filed  at  the  FCC  when  the 
"window"  opens.  [Rules  2301.8(b)] 

28.  In  addition,  ancillary 
authorizations  such  as  for  Studio- 
Transmitter  Links  (STLs)  and  remote 
pick-up  units  are  closely  associated  with 
a  station's  main  authorization  and  are 
routinely  granted  by  the  FCC.  Therefore. 
NTIA  will  no  longer  require  that  FCC 
applications  for  this  equipment  be  filed 
by  the  closing  date.  PTTFP.  however, 
requires  technical  information  about  the 
related  equipment  for  its  review,  and 
NTIA  will  require  that  copies  of  STL 
applications  as  they  will  be  filed  at  the 
FCC  be  included  in  the  PTFP  application 
submitted  by  the  closing  date. 

27.  Similarly,  in  the  cases  of  C-band 
dowTilink  facilities  and  of  Very  Small 
Aperture  Terminals  (VSATs)  NTIA  will 
no  longer  require  that  the  relevant  FCC 
applications  be  filed  at  the  FCC  on  or 
before  the  PTFP  closing  date.  Two 
factors  have  shaped  NTIA's  decision. 
First,  the  technical  parameters  of  both 
C-band  downlinks  and  VSATs  are  well 
established  and  PTFP  can  review  the 
grant  applications  without  having  the 
pertinent  FCC  filings  on  hand.  Second 
the  FCC  does  not  require  licensing  of  C- 
band  downlinks  and  its  licensing  of 
VSATs  has  become  routine.  Although 
NTIA  is  relaxing  its  FCC  filing 
requirement  for  these  facilities.  NTIA 
will  continue  to  require  FCC  licensing  of 
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both  C-band  downlinks  and  VSATs  in 
order  to  fully  protect  the  Federal  interest 
in  the  equipment 

28.  NTIA  emphasizes  that,  if  a  PTFP 
grant  is  eventually  awarded  to  help 
purchase  the  facilities  contemplated 
here,  it  will  require  receipt  of  copies  of 
the  FCC  authorizations  prior  to  the 
release  of  Federal  funds  to  the  grantee. 

G.  Support  for  Salary  Expenses 

29.  NTIA  wishes  to  clarify  its  policy 
concerning  the  support  of  salary 
expenses  for  construction  projects. 
NTIA  regards  its  primary  mandate  to  be 
funding  the  acquisition  of  equipment 
and  only  secondarily  the  funding  of 
salary  expenses,  even  when  allowed  by 
law.  Moreover,  NTIA  notes  that 
competition  for  PTFP  funding  remains 
intense.  To  ensure  that  PTFP  monies  are 
distributed  as  effectively  as  possible  in 
this  competitive  atmosphere.  NTIA  must 
weigh  carefully  its  support  for  any 
project  cost  not  directly  involved  with 
the  purchase  of  equipment. 

30.  Therefore,  as  has  been  the  policy 
for  the  past  few  years,  NTIA  proposes 
generally  not  to  fund  salary  expenses, 
including  staff  installation  costs,  pre- 
application  legal  and  engineering  fees, 
and  pre-operational  expenses  of  new 
entities.  NTIA  will  support  such  costs 
only  when  the  applicant  demonstrates 
that  exceptional  need  exists  or  that 
substantially  greater  efficiency  would 
result  from  the  use  of  staff  installation 
instead  of  contractor  installation.  [Rules 
2301.17(b)(3)J 

31.  As  regards  the  installation  of 
transmission  equipment,  NTIA  strongly 
favors  the  use  of  either  manufacturer  or 
professional  contractor  personnel  and 
commonly  funds  these  costs.  NTIA 
believes  that  the  value  of  transmission 
equipment  and  the  complicated  nature 
of  its  installation  require  expertise 
beyond  that  normally  found  on  station 
staffs.  NTIA  will  rarely  support  requests 
for  assistance  for  the  installation  of 
studio  and  test  equipment,  however, 
whether  that  installation  is  by  staff  or 
by  contract  employees.  Such  installation 
is  normally  of  minimum  difficulty,  and 
the  associated  installation  costs  should 
be  absorbed  in  the  recipient's  normal 
operating  budget.  Again.  NTIA  will  take 
into  account  demonstrations  of 
exceptional  need. 

H.  Premature  Obligation  of  Non-Federal 
Funds 

32.  NTIA  wishes  to  remove  an 
inconsistency  in  the  rule  on  the 
premature  obligation  of  non-Federal 
funds.  The  subject  is  addressed  twice  in 
the  existing  Rules,  and  two  different 
dates  are  identified  as  the  permissible 
point  for  applicant  obligation  of  funds. 


The  first  stipulated  what  an  applicant 
may  do  "after  the  filing  of  its 
application";  the  second  referred  to  "the 
closing  date."  [Rules  23m.l6(a](3)(c)) 
Since  these  can  be  markedly  different 
dates,  the  revision  removes  the 
ambiguity  by  using  the  phrase  "the 
closing  date"  in  both  places. 

33.  NTIA  thinks  that  clarifying  the 
date  by  which  applicants  may  obligate 
non-Federal  funds  could  substantially 
reduce  the  possibility  of  an  applicant's 
inadvertently  violating  the  rule. 

/.  Assurances 

34.  Changes  in  the  law  since  the  1987 
Rules  revision  require  NTIA  to  add  two 
further  requirements  to  the  list  of 
applicant  Assurances  in  its  Rules  and 
application.  [Rules.  §  2301.5]  First, 
applicants  must  promise  to  maintain  a 
drug-fi-ee  workplace.  [15  CFR  26.600-630 
(1990)]  Second,  they  must  certify  that  no 
Federally  appropriated  funds  have  been 
paid  to  a  Federal  employee  to  influence 
the  award  of  a  grant.  [31  U.S.C.  1352 
(1988)]  Language  reflecting  these 
requirements  is  included  in  the  new 
rules.  [Rules  2301.5(d)(2)(xx]]  Because 
these  are  obligations  imposed  by  law, 
no  pubhc  comment  is  sought  on  this 
addition  to  the  Rules. 

Grantee  Responsibilities 

/.  Site  Rights  Documentation 

35.  NTIA  recently  revised  its 
requirements  pertaining  to 
documentation  of  leases  and  site  rights 
for  PTFP  projects.  NTIA  believes  that  an 
attorney  who  is  familiar  with  the  local 
laws  should  review  this  aspect  of  a 
grantee's  documentation.  Accordingly, 
the  program  now  usually  requires  only 
an  opinion  letter  containing  PTFP- 
specified  certifications  and  signed  by 
the  grant  recipient's  attorney.  The 
change  formalizes  the  procedure 
instituted  in  1990.  [Rules  2301.5{d)(2Kix)l 

K.  Administration  of  Federal  Grant 
Funds  and  Control  and  Use  of  Facilities 

36.  In  1987,  when  the  PTFP  Rules  were 
last  revised,  some  sections  were  deleted 
in  an  effort  to  simplify  the  rules. 
Experience  in  administering  PTFP  grants 
since  then  indicates  the  desirabiUty  of 
reinserting  some  of  the  deleted  sections. 
This  action  places  all  of  PTFP's  rules 
and  requirements  in  one  convenient 
document,  and  NTIA  believes  that 
reinserting  these  rules  will  assist 
applicants.  PTFP  staff,  and  grant 
recipients.  NTIA  welcomes  public 
comment  on  these  rules,  in  particular 
whether  they  will  serve  the  intended 
purpose  of  facilitating  administration  of 
PTFP  grants. 


37.  The  first  item  of  reinserted 
material  requires  applicants  to  make 
copies  of  their  applications  available  at 
their  offices  for  public  inspection  during 
normal  business  hours.  [Rules 
2301.11(a)l  The  second  states  the 
method  by  which  the  final  total  project 
cost  shall  be  calculated.  [Rules 
2301.16(d)]  It  is  needed  to  give  grant 
recipients  a  comprehensive 
understanding  of  the  administration  of 
their  awards.  The  other  reinserted 
sections  are  explained  below: 

•  §  2301.18— Payment  of  the  Federal 
Grant  was  reinserted  to  conform  the 
PTFP  Rules  to  0MB  Circular  A-110, 
Attachment  1, 117. 

•  §2301.19— Retention  of  Records  vriW 
help  NTIA  protect  the  io-year  Federal 
reversionary  interest  created  by 

§  392(g). 

•  §  2301.20— Completion  of  Projects 
and  ^  2301.21,  Annual  Status  Report  for 
Construction  Projects  are  reinserted  to 
give  grant  recipients  guidance  in  writing 
their  status  and  final  reports  and  to  help 
NTIA  ascertain  that  the  grant  funds  are 
being  used  for  their  intended  purposes. 

•  §  2301.22— Conditions  Attached  to 
the  Federal  Grant  sets  out  grant 
conditions  that  are  unique  to  PTFP.  The 
award  document  incorporates  the 
Uniform  Administrative  Requirements 
of  0MB  Circular  A-110  and  15  CFR  part 
24. 

•  §  2301.23— Grant  Suspensions, 
Terminations,  and  Transfers  are 
reinserted  to  give  applicants  and 
grantees  notice  of  PTFP  grant 
suspension,  termination  and  transfer 
procedures. 

•  §2301.24 — Equipment  ensures  that 
federal  funds  are  used  to  provide  the 
highest  quality  service  possible. 

38.  Some  revisions  have  been  made  in 
the  reinserted  sections.  They  are  minor, 
reflecting  changes  in  the  relevant  PTFP 
guidelines  or  elaborations  of  points  that 
NTIA  decided  needed  clarification. 

Public  Comment  Period  and  Rulemaking 
Requirements 

The  PTFP  Rules  described  above 
relate  to  a  Federal  grant-in-aid  program: 
thus,  under  section  553(a](2]  of  the 
Administrative  Procedures  Act  [5  U.S.C 
section  553(a)(2)],  they  may  be  issued 
and  made  effective  immediately  without 
notice  of  proposed  rulemaking, 
opportunity  for  comment,  or  30-day 
deferral  of  effectiveness  affer 
publication.  However,  NTIA  believes 
the  public  interest  will  be  best  served  by 
accepting  comments  by  the  deadline 
specified  above  under  the  heading 
DATES  and  by  issuing  Final  Rules  based 
on  evaluation  of  those  comments. 


Under  Executive  Order  (E.O.) 
the  Department  must  determine  ' 
a  regulation  is  a  "major"  rule  wii 
meaning  of  section  1  of  E.0. 122( 
therefore  subject  to  the  requirem 
a  Regulatory  Impact  Analysis  be 
performed.  This  regulation  is  nol 
major  rule  because  it  is  not  "like 
result  in:  (1)  An  annual  effect  on 
economy  of  $100  miltion  or  more 
major  increase  in  costs  or  prices 
consumer.  Individual  industries 
(3)  significant  adverse  effects  on 
competition,  employment,  invest 
productivity  or  innovation  •  •  • 
Therefore,  preparation  of  a  Regu 
Impact  Analysis  is  not  required. 

A  Regulatory  Flexibility  Anal] 
not  required  under  The  Regulato 
Flexibility  Act  (5  U.S.C.  601  et  st 
because  as  explained  above,  the 
were  not  required  to  be  promulg 
proposed  rules  before  issuance  i 
rtdes  by  S  553  of  the  Administrai 
Procedures  Act  (5  U.S.C.  553)  or 
other  law.  This  proposed  rule  do 
contain  policies  with  Federalism 
implications  sufficient  to  warrar 
preparation  of  a  Federalism  ass( 
under  Executive  Order  12612. 

The  Department  has  determin< 
this  rule  will  not  significantly  af 
quality  of  the  human  environmei 
"Therefore,  no  draft  or  final 
Environmental  Impact  Statemen 
been  or  will  be  prepared. 

The  Office  of  Management  ani 
has  approved  the  information  co 
requirements  contained  in  this  r 
pursuant  to  the  Paperwork  Redu 
Act  under  OMB  Control  No.  06® 

Ust  of  SubjecU  in  15  CFR  Part  2 

Administrative  practice  and 
procedure.  Grant  programs — 
communications,  Telecommunic 

Dated:  August  S.  199t. 
fanice  ObuchowskL 

Administrator. 

For  the  reasons  set  out  above, 
proposed  to  amend  15  CFR  chap 
XXin  by  revising  Part  2301  to  re 
follows:         I 

PART  2301-inJBUC 
TELECOMMUNICATIONS  FACII 
PROGRAM 

S(d>part  A — Definitions,  Program  P 
and  Spcciai  Consideration 

2301.1  Definitions. 

2301.2  Prograin  Purposes. 

2301.3  Special  Consideration. 

Subpart  B— Eligit>iltty  and  AppNcati 
Procedures 

2301.4  Eligible  Organizations  and  I 

2301.5  Application  Procedures. 


I  Friday,  August  9,  1991  /  Proposed  Rules 
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37.  The  first  item  of  reinserted 
material  requires  applicants  to  make 
copies  of  their  applications  available  at 
their  offices  for  public  inspection  during 
normal  business  hours.  [Rules 
2301.11(a)]  The  second  states  the 
method  by  which  the  final  total  project 
cost  shall  be  calculated.  [Rules 
2301.18(d))  It  is  needed  to  give  grant 
recipients  a  comprehensive 
understanding  of  the  administration  of 
their  awards.  The  other  reinserted 
sections  are  explained  below: 

•  §  2301.18— Payment  of  the  Federal 
Grant  was  reinserted  to  conform  the 
FTFP  Rules  to  0MB  Circular  A-110. 
Attachment  I,  \7. 

•  §  2301.19— Retention  of  Records  vnW 
help  IMTIA  protect  the  io-year  Federal 
reversionary  interest  created  by 

8  392(g). 

•  §  2301.20— Completion  of  Projects 
and  ^  2301.21,  Annual  Status  Report  for 
Construction  Projects  are  reinserted  to 
give  grant  recipients  guidance  in  writing 
their  status  and  final  reports  and  to  help 
NTIA  ascertain  that  the  grant  funds  are 
being  used  for  their  intended  purposes. 

•  §  2301.22— Conditions  Attached  to 
the  Federal  Grant  sets  out  grant 
conditions  that  are  unique  to  PTFP.  The 
award  document  incorporates  the 
Uniform  Administrative  Requirements 
of  0MB  Circular  A-110  and  15  CFR  part 
24. 

•  §2301.23 — Grant  Suspensions, 
Terminations,  and  Transfers  are 
reinserted  to  give  applicants  and 
grantees  notice  of  PTFP  grant 
suspension,  termination  and  transfer 
procedures. 

•  §230124 — Equipment  ensures  that 
federal  funds  are  used  to  provide  the 
highest  quality  service  possible. 

38.  Some  revisions  have  been  made  in 
the  reinserted  sections.  They  are  minor, 
reflecting  changes  in  the  relevant  PTFP 
guidelines  or  elaborations  of  points  that 
NTIA  decided  needed  clarification. 

Public  Comment  Period  and  Rulemaking 
Requirements 

The  PTFP  Rules  described  above 
relate  to  a  Federal  grant-in-aid  program: 
thus,  under  section  553(a)(2)  of  the 
Administrative  Procedures  Act  [5  U.S.C 
section  553(a)(2)],  they  may  be  issued 
and  made  effective  immediately  without 
notice  of  proposed  rulemaking, 
opportunity  for  comment  or  30-day 
deferral  of  effectiveness  after 
publication.  However,  NTIA  believes 
the  public  Interest  will  be  best  served  by 
accepting  comments  by  the  deadline 
specified  above  under  the  heading 
DATES  and  by  issuing  Final  Rules  based 
on  evaluation  of  those  comments. 


Under  Executive  Order  (E.O.)  12291. 
the  Department  must  determine  whether 
a  regulation  is  a  "major"  rule  within  the 
meaning  of  section  1  of  CO.  12291  and 
therefore  subject  to  the  requirement  that 
a  Regulatory  Impact  Analysis  be 
performed.  This  regulation  is  not  a 
major  rule  because  it  is  not  "likely  to- 
result  in:  (1)  An  annual  effect  on  die 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumer.  Individual  industries  *  *  ':  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity  or  innovation  *  *  *." 
Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required. 

A  Regulatory  Flexibility  Analysis  is 
not  required  under  The  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
because  as  explained  above,  the  rules 
were  not  required  to  be  promulgated  as 
proposed  rules  before  issuance  as  final 
rules  by  S  553  of  the  Administrative 
Procedures  Act  (5  U.S.C.  553)  or  by  any 
other  law.  This  proposed  rule  does  not 
contain  policies  with  Federalism 
implications  sufficient  to  warrant 
preparation  of  a  Federalism  assessment 
under  Executive  Order  12612. 

The  Department  has  determined  that 
this  rule  will  not  significantly  affect  the 
quality  of  the  human  environment. 
'Therefore,  no  draft  or  final 
Environmental  Impact  Statement  has 
been  or  will  be  prepared. 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  this  rule 
pursuant  to  the  Paperwork  Reduction 
Act  under  OMB  Control  No.  0660-0003. 

List  of  Subjecto  b  15  CFR  Part  2301 

Administrative  practice  and 
procedure.  Grant  programs — 
communications,  Teleconununications. 

Dated:  August  S.  199t. 
(anice  ObuchowskL 

Administralor. 

For  the  reasons  set  out  above,  it  is 
proposed  to  amend  15  CFR  chapter 
XXIII  by  revising  Part  2301  to  read  as 
follows: 

PART  2301-4>UBUC 
TELECOMMUNICATIONS  FACILITIES 
PROGRAM 

Subpart  A— Definitions,  Program  Purposes 
and  Special  Consideration 

2301.1  Defmitiofu. 

2301.2  Program  Purposes. 

2301.3  Special  Consideration. 

Sut>part  B— Eligibility  and  Application 
Procedures 

2301.4  Eligible  Organizations  and  Projects. 

2301.5  Application  Procedures. 


2301.6    Additional  Information. 
,2301.7    Service  of  Applications. 
23013    Federal  Conununicationa 
Commission  Authorization. 

2301.9  Acceptance  for  Filing. 

2301.10  Appeals. 

2301.11  Public  Comments. 

2301.12  Coordination  with  Interested 
Agencies  and  Organizations. 

2301.13  Funding  Criteria  for  Constructioa 
Applications. 

2301.14  Funding  Criteria  for  Planning 
Applications. 

2301.15  Action  on  All  Applications. 

Subpart  C— Federal  Financial  Parttdpaiion 

2301.16  Amount  of  the  Federal  Grant 

2301.17  Items  and  Costs  Ineligible  for 
Federal  Funding. 

2301.18  Payment  of  the  Federal  Grant 

Subpart  D— Accountability  for  Federal 
Funds 

2301.19  Retention  of  Records. 

2301.20  Completion  of  Projects. 

2301.21  Annual  Statiu  Report  for 
Construction  Projects. 

Subpart  E— Conbtil  and  Use  of  Faculties 

2301.22  Conditions  Attached  to  the  Federal 
Grant 

2301.23  Grant  Suspensions,  Terminations, 
and  Transfers. 

2301.24  Equipment 

Subpart  F—Wahrers 

2301.25  Waivers. 

Appendix  to  Part  2301— Special 
Application  and  Priorities 

Authority:  Public  Teleconununications 
Financing  Act  of  1978,  Pub.  L  95-567,  92  Stat 
2405,  codified  at  47  U.S.C  390-394.  397-399b; 
and  the  Public  Broadcasting  Amendments 
Act  of  1981.  Pub.  L  97-35,  95  Stat.  725,  and 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985.  Pub.  L  99-272. 
SOOl.  100  Stat  82. 117  (1986). 

Subpart  A — Definitions,  Program 
Purposes  and  Special  Consideration 

92301.1    Oefinitlone. 

Act  means  Part  IV  of  Tide  III  of  the 
Communications  Act  of  1934.  47  U.S.C. 
390-394  and  397-399b,  as  amended. 

Administrator  means  the  Assistant 
Secretary  for  Communications  and 
Information  of  the  United  States 
Department  of  Commerce. 

Agency  meanfl  the  National 
Telecommimications  and  Information 
Administration  of  the  United  States 
Department  of  Commerce. 

Broadcast  means  the  distribution  of 
electronic  signals  to  the  public  at  large 
using  television  (VHF  or  UHF)  or  radio 
(AM  or  FM)  technologies. 

Construction  (as  applied  to  public 
telecommunications  facilities)  means 
acquisition  (including  acquisition  by 
lease),  installation,  and  improvement  of 
public  telecommimications  facilities  and 


preparatory  steps  incidental  to  any  such 
acquisition,  installation  or  Improvement 

Department  means  die  United  States 
Department  of  Commert». 

FCC  means  the  Federal 
Commimications  Conunission. 

Federal  interest  period  means  the 
period  of  time  during  which  the  Federal 
Goverrunent  retains  a  reversionary 
interest  in  all  facilities  constructed  with 
Federal  grant  funds.  This  period  begins 
with  the  purchase  of  the  facilities  and 
continues  for  ten  (10)  years  after  the 
official  completion  date  of  the  project. 

Nonbroadcast  means  the  distribution 
of  electronic  signals  by  a  means  other 
than  broadcast  technologies.  Examples 
of  nonbroadcast  are  Instructional 
Television  Fixed  Service  (ITFS),  teletext, 
and  cable. 

Noncommercial  educational 
broadcast  station  or  "public  broadcast 
station"  means  a  television  or  radio 
broadcast  station  that  is  eligible  to  be 
licensed  by  the  FCC  as  a  noncommercial 
educational  radio  or  television 
broadcast  station  and  that  is  owned 
(controlled)  and  operated  by  a  state,  a 
political  or  special  purpose  subdivision 
of  a  state,  public  agency  or  nonprofit 
private  foundation,  corporation, 
institution,  or  association,  or  owned 
(controlled)  and  operated  by  a 
municipality  and  transmits  only 
noncommercial  educational,  cultural  or 
instructional  programs. 

Noncommercial  telecommunications 
entity  means  any  enterprise  that  is 
owned  (controlled)  and  operated  by  a 
state,  a  political  or  special  purpose 
subdivision  of  a  state,  a  public  agency, 
or  a  nonprofit  private  foundation, 
corporation,  institution,  or  association: 
and  that  has  been  organized  primarily 
for  the  purpose  of  disseminating  audio 
or  video  noncommercial  educational, 
cultural  or  instructional  programs  to  the 
public  by  means  other  than  a  primary 
television  or  radio  broadcast  station, 
including,  but  not  limited  to,  coaxial 
cable,  optical  fiber,  broadcast 
translators,  cassettes,  discs,  satellite, 
microwave  or  laser  transmission. 

Non-Federal  financial  support  means 
the  total  value  of  cash  and  the  fair 
market  value  of  property  and  services 
received. 

(1)  As  gifts,  grants,  bequests, 
donations,  or  other  contributions  for  the 
construction  or  operation  of 
nonconunercial  educational  broadcast 
stations,  or  for  the  production, 
acquisition,  distribution,  or 
dissemination  of  educational,  cultural  or 
instructional  television  or  radio 
programs,  and  related  activities,  from 
any  source  other  than  (i)  the  United 
States  or  any  agency  or  instrumentality 
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of  the  United  States;  or  (ii)  any  public 
broadcasting  entity;  or. 

(2)  As  gifts,  grants,  donations, 
contributions,  or  payments  from  any 
State,  or  any  educational  institution,  for 
the  construction  or  operation  of 
noncommercial  educational  broadcast 
stations  or  for  the  production, 
acquisition,  distribution,  or 
dissemination  of  educational,  cultural  or 
instructional  television  or  radio 
programs,  or  payments  in  exchange  for 
services  or  materials  with  respect  to  the 
provision  of  educational,  cultural  or 
instructional  television  or  radio 
programs. 

Nonprofit  (as  applied  to  any 
foundation,  corporation,  institution  or 
association)  means  a  foundation, 
corporation,  institution,  or  association, 
no  part  of  the  net  earnings  of  which 
inures,  or  may  lawfully  inure,  to  the 
benefit  of  any  private  shareholder  or 
individual. 

Operational  cost  means  those 
approved  costs  incurred  in  the  operation 
of  an  entity  or  station  such  as  overhead 
labor,  material,  contracted  services 
(such  as  building  or  equipment 
maintenance),  including  capital  outlay 
and  debt  service. 

Pre-operational  expenses  means  all 
nonconstruction  costs  incurred  by  new 
public  telecommunications  entities 
before  the  date  on  which  they  began 
providing  service  to  the  public,  and  all 
nonconstruction  costs  associated  with 
the  expansion  of  existing  stations  before 
the  date  on  which  such  expanded 
capacity  is  activated,  except  that  such 
expenses  shall  not  include  any  portion 
of  the  salaries  of  any  personnel 
employed  by  an  operating  public 
telecommunications  entity. 

PTFP  means  the  Public 
Telecommunications  Facilities  Program, 
which  is  administered  by  the  Agency. 

PTFP  Director  means  the  Agency 
employee  who  recommends  final  action 
on  public  teleconuhunications  facilities 
applications  grants  to  the  Administrator. 

Public  telecommunicatjons  entity 
means  any  enterprise  which  is  a  public 
broadcast  station  or  noncommercial 
telecommunications  entity  and  which 
disseminates  public  telecommunication 
services  to  the  public. 

Public  telecommunications  facilities 
means  apparatus  necessary  for 
production,  interconnection,  captioning, 
broadcast,  or  other  distribution  of 
programming,  including  but  not  limited 
to  studio  equipment,  cameras, 
microphones,  audio  and  video  storage  or 
processors  and  switchers,  terminal 
equipment,  towers,  antennas, 
transmitters,  remote  control  equipment, 
transmission  line,  translators, 
microwave  equipment,  mobile 


equipment,  satellite  communications 
equipment,  instructional  television  fixed 
service  equipment,  subsidiary 
communications  authorization 
transmitting  and  receiving  equipment 
cable  television  equipment,  optical  fiber 
communications  equipment  and  other 
means  of  transmitting,  emitting,  storing, 
and  receiving  images  and  sounds  or 
information,  except  that  such  term  does 
not  include  the  buildings  to  house  such 
apparatus  (other  than  small  equipment 
shelters  that  ere  part  of  satellite  earth 
stations,  translators,  microwave 
interconnection  facilities,  and  similar 
facilities). 

Public  telecommunications  services 
means  noncommercial  educational  and 
cultural  radio  and  television  programs, 
and  related  noncommercial  instructional 
or  informational  material  that  may  be 
transmitted  by  means  of  electronic 
communications.  It  does  not  include 
essentially  sectarian  programming. 

Sectarian  means  that  which  has  the 
purpose  or  function  of  advancing  or 
propagating  a  religious  belief. 

State  includes  each  of  the  fifty  states, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands. 

System  of  public  telecommunications 
entities  means  any  combination  of 
public  telecommunications  entities 
acting  cooperatively  to  produce,  acquire 
or  distribute  programs,  or  to  undertake 
related  activities. 

i  2301.2    Program  purpo««*. 

(a)  The  Agency's  determination  to 
fund  an  application  and  the  amount  of 
the  grant  awarded  shall  be  governed  by 
whether  the  application  will,  in  the 
following  order  of  priority,  result  in: 

(1)  The  establishment  of  new  public 
telecommunications  facilities  to  extend 
services  to  areas  not  currenUy  receiving 
such  services; 

(2)  The  expansion  of  the  service  areas 
of  existing  public  teleconununications 
entities;  or, 

(3)  The  improvement  of  the 
capabilities  of  existing  licensed  public 
broadcasting  stations  to  provide  public 
telecommunications  services. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Agency  may  award  a 
grant  to  an  applicant  which  is  otherwise 
eligible  for  funding,  but  whose  proposal 
does  not  specifically  meet  any  of  the 
purposes  enumerated  above.  Such  grant, 
however,  must  fulfill  the  overall 
objectives  of  the  Act 

92301.3    Sp«cW  con«M«rattoa 

In  accordance  with  Section  392(f)  of 
the  Act,  the  Agency  will  give  special 


consideration  to  applications  that  foster 
ownership  or  control  of,  operation  of, 
and  participation  in  public 
telecommunications  entities  by 
minorities  and  women.  The  Agency 
interprets  "ownership"  and  "owned"  as 
meaning  control  of  an  entity  through  the 
possession  or  exercise  of  the  normal 
incidents  of  ownership,  such  as 
participation  on  the  governing  board  or 
holding  corporate  offices.  The  Agency 
will  accord  special  consideration  only 
where  women  and/or  minorities  hold 
more  than  fifty  (50)  percent  control  of 
the  applicant.  The  Agency  will  consider 
the  composition  of  the  applicant's 
governing  body,  management  levels,  or 
policy-making  positions. 

Subpart  B— Eligibility  and  Application 
Procadures 

S  2301.4    EHgible  organtzations  and 
projacts. 

(a)  Eligible  applicants  (Construction 
Grants).  In  order  to  apply  for  and 
receive  a  PTFP  Construction  Grant  an 
applicant  must  be: 

(1)  A  public  or  noncommercial 
educational  broadcast  station; 

(2)  A  noncommercial 
telecommunications  entity. 

(3)  A  system  of  public 
telecommunications  entities; 

(4)  A  nonprofit  foundation, 
corporation,  institution,  or  association 
organized  primarily  for  educational  or 
cultural  purposes;  or, 

(5)  A  state  or  local  government  or 
agency,  or  a  political  or  special  purpose 
subdivision  of  a  state. 

(b)  Eligible  applicants  (Planning 
Grants).  In  order  to  apply  for  and 
receive  a  PTFP  Planning  Grant  an 
applicant  must  be: 

(1)  Any  of  the  organizations  described 
in  paragraph  (a)  of  this  section;  or, 

(2)  A  nonprofit  foundation, 
corporation,  institution,  or  association 
organized  for  any  purpose  except 
primarily  religious. 

(c)  Eligible  projects.  An  applicant  that 
is  eligible  under  paragraph  (a)  or  (b)  of 
this  section  may  file  an  application  with 
the  Agency  for  a  planning  or 
construction  grant  to  achieve  the 
following: 

(1)  The  provision  of  new  public 
telecommunications  facilities  to  extend 
service  to  areas  currenUy  not  receiving 
public  telecommunications  services; 

(2)  The  expansion  of  the  service  areas 
of  existing  public  telecommunications 
entities; 

(3)  The  estabUshment  of  new  public 
telecommunications  entities  serving 
areaa  currenUy  receiving  public 
telecommunications  service*;  or. 


(4)  The  iaiprovement  of  the 
capabilities  of  existing  license 
broadcast  stations  to  provide  ] 
telecommunications  services. 

(d)  Applicants  must  certify  \ 
they  are  delinquent  on  any  Fe( 
In  accordance  with  OMB  Circi 
129.  an  applicant  with  outstani 
accounts  receivable  with  any  i 
the  Federal  Government  will  n 
an  NTIA  grant  until  the  debt  ii 
arrangements  to  repay  which  t 
satisfactory  to  the  government 
question  are  made.  This  indue 
incurred  by  sub-units  of  the  ap 
other  than  the  sub-unit  that  is 
to  NTIA,  and  includes  debts  a 
any  agency  of  the  Federal  Gov 
not  just  to  the  Department  of  ^ 

(e)  An  applicant  whose  prop 
requires  an  authorization  from 
must  be  eligible  to  receive  sue 
authorization. 

(f)  Preliminary  determinatio 
eligibility.  In  order  to  obtain  a 
preliminary  determination  of  s 
or  proposal  eligibility,  a  prospi 
applicant  must  send  a  letter  re 
such  determination  to  the  Age 

(1)  The  request  letter  should 
addressed  to:  PTFP  Director,  ^ 
DOC,  14Ui  Street  and  Constitu 
Avenue,  NW.,  room  H-4825, 
Washingtoa  DC  20230. 

(2)  In  the  request  letter  the 
prospective  applicant  must: 

(i)  Describe  the  proposed  pr 
(ii)  Include  a  copjy  of  the 
organization's  articles  of  inoor 
and  bylaws,  or  other  similar 
documentation,  which  specifie 
nature  and  prowers  of  the  pros] 
applicant  (unless  the  prospecti 
applicant  has  received  a  PTFP 
within  the  last  ten  (10)  years,  i 
case  only  a  copy  of  the  moat  n 
Aimual  Report  or  Quarterly 
Performance  Report  and  any  c 
the  articles  of  incorporation  ai 
since  the  last  grant  must  be  pr 
and. 

(iii)  If  the  prospective  applic 
nonprofit  foundation,  corp>orat 
institution,  or  association  whi< 
received  a  PTFP  grant  within  t 
previous  tea  (10)  years,  p>rovid 
of  a  letter  kxm  the  Internal  Re 
Service  granting  fte  prospecti^ 
applicant  tax  exempt  status  ui 
section  501(c)(3)  of  the  Interna 
Code,  or  other  legal  document 
nonprofit  status. 

(3)  A  favorable  preliminary 
determination  of  eligibility  do< 
guarantee  that  the  Agency  wil 
futnre  application  for  filing  or 
subsequent  grant. 

(4)  A  prospective  applicant  i 
appeal  an  unfavorable  prelimi 
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consideration  to  applications  that  foster 
ownership  or  control  of,  operation  of, 
and  participation  in  public 
telecommunications  entities  by 
minorities  and  women.  The  Agency 
interprets  "ownership"  and  "owned"  as 
meaning  control  of  an  entity  through  the 
possession  or  exercise  of  the  normal 
incidents  of  ownership,  such  as 
participation  on  the  governing  board  or 
holding  corporate  offices.  The  Agency 
will  accord  special  consideration  only 
where  women  and/or  minorities  hold 
more  than  fifty  (50)  percent  control  of 
the  applicant.  The  Agency  will  consider 
the  composition  of  the  applicant's 
governing  body,  management  levels,  or 
policy-making  positions. 

Subpart  B— Eligibility  and  Application 
Procedures 

S  2301.4    EHglble  orsanizations  and 
projects. 

(a)  Eligible  applicants  (Construction 
Grants).  In  order  to  apply  for  and 
receive  a  PTFP  Construction  Grant,  an 
applicant  must  be: 

(1)  A  public  or  noncommercial 
educational  broadcast  station; 

(2)  A  noncommercial 
telecommunications  entity, 

(3)  A  system  of  public 
telecommunications  entities; 

(4)  A  nonprofit  foundation, 
corporation,  institution,  or  association 
organized  primarily  for  educational  or 
cultural  purposes;  or, 

(5)  A  state  or  local  government  or 
agency,  or  a  poUtical  or  special  purpose 
subdivision  of  a  state. 

(b)  Eligible  applicants  (Planning 
Grants).  In  order  to  apply  for  and 
receive  a  PTFP  Planning  Grant,  an 
applicant  must  be: 

(1)  Any  of  the  organizations  described 
in  paragraph  (a)  of  this  section:  or, 

(2)  A  nonprofit  foundation, 
corporation,  institution,  or  association 
organized  for  any  purpose  except 
primarily  religious. 

(c)  Eligible  projects.  An  applicant  that 
is  eligible  under  paragraph  (a)  or  (b)  of 
this  section  may  file  an  application  with 
the  Agency  for  a  planning  or 
construction  grant  to  achieve  the 
following: 

(1)  The  provision  of  new  public 
telecommunications  facilities  to  extend 
service  to  areas  currenUy  not  receiving 
public  telecommunications  services; 

(2)  The  expansion  of  the  service  areas 
of  existing  public  telecommunications 
entities; 

(3)  The  estabhshment  of  new  public 
telecommunications  entities  serving 
areas  currentiy  receiving  public 
telecommunications  services;  or. 


(4)  The  iaiprovement  of  the 
capabilities  of  existing  licensed  public 
broadcast  stations  to  provide  public 
teleconununications  services. 

(d)  Applicants  must  certify  whether 
they  are  delinquent  on  any  Federal  debt 
In  accordance  with  0MB  Circular  A- 
129.  an  applicant  with  outstanding 
accounts  receivable  with  any  agency  of 
the  Federal  Government  will  not  receive 
an  NTIA  grant  until  the  debt  is  paid  or 
arrangements  to  repay  which  are 
satisfactory  to  the  government  agency  in 
question  are  made.  This  includes  debts 
incurred  by  sub-units  of  the  applicant 
other  than  the  sub-unit  that  is  applying 
to  NTIA,  £md  includes  debts  owed  to 
any  agency  of  the  Federal  Government 
not  just  to  the  Department  of  NTIA. 

(e)  An  applicant  whose  proposal 
requires  an  authorization  from  the  FCC 
must  be  eligible  to  receive  such 
authorization. 

(f)  Preliminary  determination  of 
eligibility.  In  order  to  obtain  a 
preliminary  determination  of  applicant 
or  proposal  eligibility,  a  prospective 
applicant  must  send  a  letter  requesting 
such  determination  to  the  Agency. 

(1)  The  request  letter  should  be 
addressed  to:  PTFP  Director,  NTIA/ 
DOC,  14th  Street  and  Constitution 
Avenue.  NW..  room  H-4625, 
Washingtoa  DC  20230. 

(2)  In  the  request  letter  the 
prospective  applicant  must: 

(i)  Describe  the  proposed  project 

(ii)  Include  a  copy  of  the 
organization's  articles  of  incorporation 
and  bylaws,  or  other  similar 
documentation,  which  specifies  the 
nature  and  powers  of  the  prospective 
applicant  (unless  the  prospective 
applicant  has  received  a  PTFP  grant 
within  the  last  ten  (10)  years,  in  which 
case  only  a  copy  of  the  most  recent 
Annual  Report  or  Quarterly 
Performance  Report  and  any  changes  In 
the  articles  of  incorporation  and  bylaws 
since  the  last  grant  must  be  provided); 
and, 

(iii)  If  the  prospective  applicant  is  a 
nonprofit  foundation,  corporation, 
institution,  or  association  which  has  not 
received  a  PTFP  grant  within  the 
previous  ton  (10)  years,  provide  a  copy 
of  a  letter  fatun  the  Internal  Revenue 
Service  granting  the  prospective 
applicant  tax  exempt  status  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code,  or  oAer  legal  documentation  of 
nonprofit  status. 

(3)  A  favorable  preliminary 
determination  of  eligibility  does  not 
guarantee  that  the  Agency  will  accept  a 
futare  application  for  filing  or  award  a 
subsequent  grant. 

(4)  A  prospective  appltcant  may 
appeal  an  unfavorable  preliminary 


determination  of  eligibility  to  the 
Administi^tor  under  S  2301.10. 

S  2301.5    Appltcation  procedures. 

(a)  Address.  The  following  address 
should  be  used  for  all  communications 
with  the  Agency:  Pubhc 
Telecommunications  Facilities  Program, 
NTIA/DOC.  14th  Street  and 
Constitution  Avenue.  NW„  room  H- 
4625.  Washington.  DC  20230. 

(b)  Apphcation  materials  may  be 
obtained  irom  the  address  Usled  in 
paragraph  (a). 

(c)  Closing  date.  The  Administrator 
shall  select  and  publish  in  the  Federal 
Register  a  date  by  which  applications 
for  funding  in  a  current  fiscal  year  are  to 
be  filed. 

(d)  New  applications.  (1)  All 
applications,  whether  mailed  or  hand 
delivered,  must  be  received  by  the 
Agency  at  the  address  listed  in  the 
annual  Federal  Register  announcement 
requesting  applications  at  or  before  5 
pjB.  on  the  closing  date. 

(2)  A  complete  application  must 
include  an  original  and  one  copy  of  the 
Agency  application  form  with  the 
signature  of  an  officer  of  the  applicant 
who  is  legally  authorized  to  sign  for  the 
applicant  and  all  the  information 
required  by  the  Agency  application 
materials,  which  shall  include: 

(i)  A  brief  narrative  statement  (of  not 
more  than  four  (4)  pages)  describing  the 
proposed  project  with  particular 
attention  to  satisfying  the  appropriate 
funding  criteria  as  hsted  in  iS  2301.13  or 
2301.14  of  these  Rules: 

(ii)  If  the  applicant  has  not  received  a 
PTFP  grant  within  the  previous  ten  (10) 
years,  a  copy  of  the  applicant's  articles 
of  incorporation,  bylaws,  a  list  of  the 
members  of  the  board  of  directors,  and 
other  similar  documentation  specifying 
the  nature  and  powers  of  the  applicant 
except  that  state  or  local  government 
entities  need  only  provide  a  reference  to 
the  statutory  or  other  authority  under 
which  they  operate: 

(iii)  If  the  applicant  is  a  nonprofit 
foundation,  corporation,  institution  or 
association  which  has  not  received  a 
PTFP  grant  within  the  previous  ten  (10) 
years,  a  copy  of  a  letter  from  the 
Internal  Revenue  Service  granting  the 
applicant  tax  exempt  status  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code,  or  other  legal  documentation  of 
nonprofit  status.  

(iv)  If  the  applicant  received  a  PTFP 
grant  within  the  previous  ten  (10)  years, 
then  it  must  reference  the  number  of  the 
previous  grant,  provide  a  copy  of  the 
most  recent  Annual  Report  or  Quarterly 
Performance  Report  submitted  to  the 
PTFP,  and  submit  a  copy  of  any  changes 
in  the  applicant's  artides  of 


incorporation  or  bylaws  wkicfa  have 
taken  effect  since  the  last  grant  was 
awarded; 

(v)  If  the  applicant  applied  for  a 
preliminary  determination  of  eligibility 
and  received  a  positive  determination,  it 
may  submit  a  copy  of  the  official 
notification  from  die  PTFP  in  lieu  of  the 
eligibility  requirements  of  this  section; 

(vi)  Documentation  that  the  applicant 
will  have,  when  needed,  the  funds  to 
construct  any  facilities  for  which  the 
Agency  has  granted  matching  funds; 

(vii)  Documentation  that  the  applicant 
will  have  the  funds  necessary  to  operate 
and  maintain  those  facilities  onoe 
constructed; 

(viii)  Documentation  of  the  amount  of 
Federal  and  non-Federal  financial 
support  received  by  the  applicant 
organization  during  each  of  the 
preceding  three  fiscal  years  or  for  the 
length  of  time  the  organization  has  been 
in  existence  if  less  than  three  years; 

(ix)  Applications  requesting 
transmission  or  interconnection 
equipment  should  include  an  opinion 
letter  from  the  applicant's  attorney 
stating  that  the  applicant  will  have 
either  fee  simple  tide  or  a  long-term  (te.. 
ten-year)  lease,  or  an  option  to  obtain 
same,  to  any  real  or  personal  property 
necessary  for  the  installation  of  the 
equipment.  Applications  for  studio  or 
test  equipment  should  include  sisailar 
materials  regarding  main  transmission 
sites  to  ensure  that  a  grant  recipient  will 
be  able  to  utilize  PTFP-funded 
equipment  to  provide  public 
telecommunications  services  throughout 
the  Federal  interest  period.  The 
applicant  must  have  the  right  to  occupy, 
construct  maintain,  operate,  inspect 
and  remove  the  project  equipment 
without  impediment  and  nothing  must 
prevent  the  Federal  government  from 
entering  the  property  and  redairaing  or 
securing  PTFP-funded  property.  The 
Agency  reserves  the  right  to  review  an 
applicant's  site  rights  documents  if 
deemed  necessary; 

(x)  An  inventory  of  all  equipment  (if 
any)  currentiy  owned  by  the  applicant 
that  corresponds  to  the  type  of 
equipment  requested  in  the  current 
application  or  that  would  be  closely 
associated  with  the  proposed  pt^ecL 
The  inventory  should  include 
manufacturers'  names,  model  numbert. 
production  jrears,  and  the  dates  of 
acquisition; 

(xi)  Within  the  narrative  or  as  an 
optional  exhibit  no  longer  than  two 
pages,  a  five-year  plan  outlining  the 
applicant's  projected  facilities 
requirements  and  the  projected  costs  of 
such  requirements; 


38014 


Federal  Register  /  Vol.  56.  No.  154  /  Friday.  Augiist  9.  1991  /  Proposed  Rules 


(xii)  If  special  consideration  is 
requested  under  5  2301.3,  information 
detailing  the  basis  for  the  request  on  the 
exhibit  form  provided  by  the  Agency; 

(xiii)  Copies  of  letters  transmitting  a 
copy  of  the  application  to  each  of  the 
entities  required  under  S  2301.7; 

(xiv)  Significant  documentation 
supporting  the  applicant's  request  for 
equipment,  including  as  necessary  the 
proper  FCC  authorization(8)  cited  in 
{§  2301.8  and  2301.9,  and  if  applicable, 
documentation  indicating  high  incidence 
of  repair  or  periods  of  inoperability; 

(xv)  Evidence  that  the  applicant  has 
participated  (or,  in  the  case  of  a 
planning  grant,  will  participate]  in 
comprehensive  planning  for  the 
proposed  project,  including  community 
involvement  an  evaluation  of  alternate 
technologies  and  coordination  with  state 
telecommunications  agencies,  if  any; 

(xvi)  Assurance  that  during  the  period 
in  which  the  applicant  possesses  or  uses 
the  Federally  funded  facilities  (whether 
or  not  this  period  extends  beyond  the 
Federal  interest  period),  the  applicant 
will  not  use  or  allow  the  use  of  the 
Federally  funded  equipment  for 
essentially  sectarian  purposes; 

(xvii)  A  detailed  explanation  of  any 
complaints  of  discrimination  currently 
pending  or  decided  against  the  applicant 
before  any  court  or  goverrmiental 
agency; 

(xviii)  A  copy  of  any  Environmental 
Impact  Statement  or  other 
environmental  assessment  document 
prepared  in  conjunction  with  the 
proposed  project  as  may  be  required  by 
any  Federal,  state,  or  local  law  or 
regulation: 

(xix)  Assurance  of  compliance  with 
all  applicable  Federal  laws,  rules  or 
regulations  relating  to  the  project  as 
described  on  the  application  form 
provided  by  the  Agency; 

(xx)  Assurance  of  compliance  with  all 
provisions  of  the  Drug-Free  Workplace 
Requirements  and  the  Certifications  for 
Contracts,  Grants,  Loans  and 
Cooperative  Agreements  found  in  the 
application  form: 

(xxi)  Assurance  that  the  applicant  has 
taken  into  account  all  non-Federal 
sources  of  fmancial  support  for  this 
project  that  the  non-Federal  share 
stated  by  the  Applicant  as  being 
available  for  this  project  is  the      [:;■.  .• . 
maximum  amount  available  from  such 
sources;  and  that  the  applicant  will 
initiate  and  complete  the  work  within 
the  applicable  time  frame  after  receipt 
of  approval  from  the  Agency;  and. 

(xxii)  Assurance  that  the  applicant 
will  make  the  most  economical  and 
efficient  use  of  the  Federal  funds. 

(e)  Deferred  applications.  (1)  An 
applicant  may  reactivate  an  application 


deferred  by  the  Agency  during  the  prior 
year  under  {  2301.15  if  the  applicant  has 
not  substantially  changed  the  stated 
purpose  of  the  application. 

(2)  An  applicant  may  reactivate  a 
deferred  application  only  during  the  two 
consecutive  years  following  the 
application's  initial  acceptance  for  filing 
by  the  Agency. 

(3)  To  reactivate  a  deferred 
application,  the  applicant  must  file  the 
information  described  in  paragraph 
(e)(4],  of  this  section  below,  whether 
mailed  or  hand  delivered,  at  or  before  5 
p.m.  on  the  closing  date. 

(4)  To  file  a  complete  reactivation 
request  the  applicant  must  submit  an 
original  and  one  copy  of  the  following: 

(i)  Part  I  of  the  approved  Agency 
application  form  with  the  original 
signature  of  an  officer  of  the  applicant 
who  is  legally  authorized  to  sign  for  the 
applicant  with  a  notation  of  the  Hie 
number  of  the  earlier  application: 

(ii)  A  brief  narrative  statement  (not 
more  than  four  (4)  pages]  describing  the 
project  proposed  in  the  current 
application: 

(iii)  An  update  of  the  availability  of 
operating  funds  and  the  necessary  non- 
Federal  share  of  the  project 

(iv]  An  update  of  the  financial 
information  required  by  paragraph 
(d}(2](viii)  of  this  section; 

(v)  A  revised  listing  of  current  eligible 
project  costs,  if  necessary; 

(vi]  A  revised  inventory  as  described 
in  paragraph  (d)(2](x]  of  this  section. 
Applicants  having  previously  submitted 
an  hiventory  need  submit  only  updated 
information; 

(vii]  A  revised  five-year  plan  as 
described  in  paragraph  (d](2)(xl)  of  this 
section  outlining  the  applicant's 
projected  facilities  requirements  and  the 
projected  costs  of  such  requirements; 

(viii)  If  special  consideration  is 
requested  under  S  2301.3,  current 
information  detailing  the  basis  for  the 
request  on  the  exhibit  form  provided  by 
the  Agency; 

(ix)  Copies  of  letters  transmitting  a 
copy  of  the  current  application  to  each 
of  the  entities  required  under  S  2301.7; 

(x)  An  updated  explanation  of  any 
complaints  of  discrimination  currently 
pending  or  decided  against  the  appUcant 
before  any  court  or  governmental 
agency;  and. 

(xi]  Assurance  of  compliance  with  all 
applicable  Federal  laws,  rules  or 
regulations  relating  to  the  project,  as 
described  on  the  application  form 
provided  by  the  Agency. 

(f]  Deferred  applications  that  are 
resubmitted  under  paragraph  (e]  of  this 
section  and  contain  substantial  changes 
will  be  considered  as  new  applications 
and  must  comply  with  the  requirements 


of  S  2301.5(d).  All  deferred  applications 
may  be  subject  to  a  second 
determination  of  eligibility. 

(g)  Applications  resulting  from 
catastrophic  damage.  (1)  An  application 
may  be  filed  with  a  request  for  a  waiver 
of  the  closing  date,  as  provided  in 
S  2301.25,  when  an  eligible  broadcast 
applicant  suffers  catastrophic  damage  to 
the  basic  equipment  essential  to  its 
continued  operation  as  a  result  of  a 
natural  or  manmade  disaster  and  is  in 
dire  need  of  assistance  In  funding 
replacement  of  the  damaged  equipment 

(2)  The  request  for  a  waiver  must  set 
forth  the  circumstances  that  prompt  the 
request  and  be  accompanied  by 
appropriate  supporting  documentation. 

(3)  A  waiver  will  not  be  granted  if  it  is 
determined  that  the  applicant  has  not 
carried  proper  insurance. 

(4)  Applications  filed  and  accepted 
pursuant  to  this  paragraph  must  contain 
all  of  the  elements  stipulated  in 
paragraph  (d)  or  (e),  above,  and  will  be 
subject  to  the  same  review  and 
evaluation  process  followed  for 
applications  accepted  for  filing  in  the 
normal  application  cycle,  although  the 
Administrator  may  establish  a  special 
timetable  for  review  and  evaluation  to 
permit  an  appropriately  timely  decision. 

{2301.6    Additional  Informatton. 

(a)  The  Agency  may  request  from  the 
applicant  any  additional  information 
that  the  Agency  deems  necessary  or 
pertinent  Applicants  must  provide  to 
the  Agency  two  copies  of  any  additional 
information  that  the  Agency  requests 
within  fifteen  (15)  days  of  the  date  of  the 
Agency's  letter. 

(b)  Applicants  must  immediately 
provide  to  the  Agency  two  copies  of 
information  received  after  the  closing 
date  that  materially  affects  the 
application,  including: 

(1)  State  Single  Point  of  Contact  and 
State  Telecommunications  Agency 
comments  on  applications; 

(2)  FCC  nie  numbers  and  changes  in 
the  status  of  FCC  applications  necessary 
for  the  proposed  project 

(3)  Changes  in  the  status  of  proposed 
local  matching  funds,  including 
notification  of  the  passage  (including 
reduction  or  rejection)  of  a  proposed 
state  appropriation  or  reoeit  (or  denial) 
of  a  proposed  substantial  matching  gift 

(4)  Changes  in  the  licensee,  in  the 
licensee's  board  structure,  in  the 
applicant's  IRS  section  501(c)(3)  status, 
or  in  the  applicant's  Articles  of 
Incorporation  or  Bylaws; 

(5)  Changes  in  the  status  of  proposed 
production,  participation  or  distribution 
agreements  (if  relevant  to  the  proposed 
project): 


(6)  Changes  in  lease  or  site 
agreements;  and 

(7)  Complete  failure  of  maj< 
equipment  for  which  replaces 
have  been  requested  or  chant 
status  of  the  needs  of  the  equ 
requested. 

(c)  Applicants  must  place  c 
any  additional  information  su 
the  Agency  in  die  copy  of  the 
application  available  for  publ 
inspection  pursuant  to  i  2301 

(d)  Potential  grant  recipient 
subject  to  the  following  Depa 
Award  Administrative  Requii 
and  PoUcies: 

(1)  Name  Check  forms  (For 
may  be  used  to  ascertain  bac 
information  on  key  individual 
associated  with  potential  grai 
Name  Check  requests  inform* 
determine  if  any  key  individu 
organization  have  been  eonvi 
are  under  indictment  or  have 
charged  with  criminal  offensf 
fraud,  theft  perjury,  or  other ', 
pertinent  to  management  hon 
financial  integrity: 

(2)  Potential  grantee  organi 
may  also  be  subject  to  review 
and  Bradstreet  data  or  other  i 
credit  checks. 

9  2301.7    Servtc*  of  appNcaUod 

On  or  before  the  closing  da 
or  deferred  applicants  must  a 
of  the  application  on  dM  folio 
agencies: 

(a)  In  the  case  of  an  appHci 
construction  grant  for  which  1 
authorization  is  necessary,  th 
Secretary.  Federal  Communic 
Commission,  1919  M  Street  N 
Washington,  DC  20554; 

(b)  The  state  or  local  agenc 
any.  having  jurisdiction  over 
development  of  broadcast  an 
nonbroadcast  telecommunica 
state(s]  and  the  community(-i 
served  by  the  proposed  proje^ 

(c)  The  state  office  establis 
review  applications  under  Ex 
Order  12372  as  amended  by  E 
Order  12416,  if  the  state  has  c 
such  an  office  and  wishes  to  i 
these  applications. 

9  230 1 .8    Fedaral  Communicatli 
Commission  auttwrlzatton. 

(a)  Each  applicant  whose  p 
required  FCC  authorization  n 
application  for  that  authoriza 
before  the  closing  date.  Recoi 
submission  date  for  appUcatii 
FCC  is  at  least  60  days  prior  t 
closing  date.  The  appUcant  si 
clearly  identify  itself  as  a  Pl'l 
applicant 
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of  8  2301.5(d).  All  deferred  applications 
may  be  subject  to  a  second 
determination  of  eligibility. 

ig)  Applications  resulting  from 
catastrophic  damage.  (1)  An  application 
may  be  filed  with  a  request  for  a  waiver 
of  the  closing  date,  as  provided  in 
S  2301.25,  when  an  eligible  broadcast 
applicant  suffers  catastrophic  damage  to 
the  basic  equipment  essential  to  its 
continued  operation  as  a  result  of  a 
natural  or  manmade  disaster  and  is  In 
dire  need  of  assistance  in  funding 
replacement  of  the  damaged  equipment 

(2)  The  request  for  a  waiver  must  set 
forth  the  circumstances  that  prompt  the 
request  and  be  accompanied  by 
appropriate  supporting  documentation. 

(3)  A  waiver  will  not  be  granted  if  it  is 
determined  that  the  applicant  has  not 
carried  proper  insurance. 

(4)  Applications  filed  and  accepted 
pursuant  to  this  paragraph  must  contain 
all  of  the  elements  stipulated  in 
paragraph  (d)  or  (e),  above,  and  will  be 
subject  to  the  same  review  and 
evaluation  process  followed  for 
applications  accepted  for  filing  in  the 
normal  application  cycle,  although  the 
Administrator  may  establish  a  special 
timetable  for  review  and  evaluation  to 
permit  an  appropriately  timely  decision. 

S  2301.6    Additional  InformatkNi. 

(a)  The  Agency  may  request  from  the 
applicant  any  additional  information 
that  the  Agency  deems  necessary  or 
pertinent.  Applicants  must  provide  to 
the  Agency  two  copies  of  any  additional 
information  that  the  Agency  requests 
within  fifteen  (15)  days  of  the  date  of  the 
Agency's  letter. 

(b)  Applicants  must  immediately 
provide  to  the  Agency  two  copies  of 
information  received  after  the  closing 
date  that  materially  affects  the 
application,  including: 

(1)  State  Single  Point  of  Contact  and 
State  Telecommunications  Agency 
comments  on  applications; 

(2)  FCC  nie  numbers  and  changes  in 
the  status  of  FCC  applications  necessary 
for  the  proposed  project; 

(3)  Changes  in  the  status  of  proposed 
local  matching  funds,  including 
notification  of  the  passage  (including 
reduction  or  rejection)  of  a  proposed 
state  appropriation  or  receit  (or  denial) 
of  a  proposed  substantial  matching  gift; 

(4)  Changes  in  the  licensee,  in  the 
licensee's  board  structure,  in  the 
applicant's  IRS  section  S01(c)(3)  status, 
or  in  the  applicant's  Articles  of 
Incorporation  or  Bylaws; 

(5)  Changes  in  the  status  of  pn>po8ed 
production,  participation  or  distribution 
agreements  (if  relevant  to  the  proposed 
project): 


(6)  Changes  in  lease  or  site  rights 
agreements;  and 

(7)  Complete  failure  of  major  items  of 
equipmeot  for  which  replacement  costs 
have  been  requested  or  changes  in  die 
status  of  the  needs  of  the  equipment 
requested. 

(c)  Applioants  mast  place  coines  of 
any  additional  information  submitted  to 
the  Agency  in  the  copy  of  the 
application  available  for  public 
inspection  pursuant  to  |  2301.11. 

(d)  Potential  grant  recipients  may  be 
subject  to  the  following  Department  Pre- 
Award  Administrative  Requirements 
and  Policies: 

(1)  Name  Check  forms  (Form  CD-346) 
may  be  used  to  ascertain  background 
information  on  key  individuals 
associated  with  potential  grantees.  The 
Name  Check  requests  information  to 
determine  if  any  key  individuals  in  the 
organization  have  been  convicted  of.  or 
are  under  indictment  or  have  been 
charged  with  criminal  offenses  such  as 
fraud,  theft,  perjury,  or  other  matters 
pertinent  to  management  honesty  or 
financial  integrity; 

(2)  Potential  grantee  organizations 
may  also  be  subject  to  reviews  of  Dun 
and  Bradstreet  data  or  other  similar 
credit  checks. 

S  2301.7    Servtctofappicatlona. 

On  or  before  the  closing  date  all  new 
or  deferred  apphcants  must  serve  a  copy 
of  the  application  on  dM  following 
agencies: 

(a)  In  the  case  of  an  application  for  a 
construction  grant  for  which  PCC 
authorization  is  necessary,  the 
Secretary,  Federal  Conununications 
Commission,  1919  M  Street  NW., 
Washington.  DC  20554: 

(b)  The  state  or  local  agency(-ies),  if 
any,  having  jurisdiction  over  the 
development  of  broadcast  and/or 
nonbroadcast  telecommunications  in  the 
state(s)  and  the  commtmity(-ies)  to  be 
served  by  the  proposed  project  and, 

(c)  The  state  ofBce  established  to 
review  applications  under  Executive 
Order  12372  as  amended  by  Executive 
Order  12416,  if  the  state  has  established 
such  an  office  and  wishes  to  review 
these  applicatioos. 

S  2301 J    Fadaral  Communicatlona 
Commlsaion  authorlzatton. 

(a)  Each  applicant  whose  project 
required  FCC  authorization  must  file  an 
application  for  that  authorization  on  or 
before  the  closing  date.  Recommeoded 
submission  date  for  applications  to  die 
FCC  is  at  least  60  days  prior  to  the 
closing  date.  The  applicant  should 
clearly  identify  itself  as  a  FITP 
applicant. 


(b)  In  the  case  of  PCC  authorizations 
where  it  is  not  possible  or  practical  to 
submit  the  FCC  license  application  widi 
the  PTFP  applicatian.  such  as  C-band 
satellite  uplinks,  low  power  television 
stations  and  translators,  remote  pickups, 
studio-to-transmitter  linlcs,  and  Very 
Small  Aperture  Terminals,  a  copy  of  the 
FCC  application  as  it  will  be  submitted 
to  the  FOC  or  the  equivalent 
engineering  data,  must  be  included  in 
the  PTFP  application. 

(c)  Any  FCC  authorization  required 
for  the  project  must  be  in  the  name  of 
the  apphcant  for  Ute  PTFP  grant 

(d)  If  the  project  is  to  be  associated 
with  an  existing  station,  FCC  operating 
authority  for  that  station  must  be 
current  and  valid. 

(e)  For  any  project  requiring  new 
authorization(s)  boa.  the  FCC.  the 
applicant  must  file  a  copy  of  each  FCC 
application  and  any  amendments  with 
the  Agency. 

(f)  U  the  applicant  fails  to  file  the 
required  FCC  application(s)  by  the 
closing  date,  or  if  the  FCC  returns, 
dismisses,  or  denies  an  application 
required  for  the  project  or  any  part 
thereof,  or  for  the  operation  of  the 
station  with  which  the  project  is 
associated,  the  Agency  may  return  the 
application. 

(g)  No  grant  will  be  awarded  until 
confirmation  has  been  received  from  the 
FCC  that  any  necessary  authorization 
will  be  issued. 

S  2301.9    Accaptanc*  f or  flHng. 

After  the  closing  date,  the  Agency  will 
examine  each  application  for  timeliness, 
completeness,  eligibility,  and  FCC 
authorization. 

(a)  The  Agency  will  publish  a  notice 
in  the  Federal  Register  listing  all 
applications  accepted  for  filing. 
Acceptance  of  an  application  for  filing 
does  not  preclude  subsequent  return  or 
disapproval  of  the  apphcation.  nor  does 
it  assure  that  the  application  will  be 
funded.  Pubhcation  merely  operates  to 
qualify  the  application  to  compete  for 
funding  with  other  applications 
accepted  for  filing. 

(b)  The  notice  of  acceptance  for  flling 
will  also  include  a  request  for  comments 
on  the  applications  from  any  interested 
party.  The  procedural  requiremients  of 

S  2301.11  will  be  set  forth  in  the  notice. 

(c)  Substantially  incomplete 
applications  will  be  returned  by  the 
Agency. 

(d)  Any  application,  amendment  to  an 
application,  or  request  to  reactivate  a 
deferred  application  that  is  filed  after 
the  closing  date  will  be  returned  by  the 
Agency. 

(e)  When  the  Agency  finds  that  either 
the  applicant  or  the  pro^eot  is  ineligible 


under  the  Act  and/or  these  RiJes,  it  will 
return  the  apphcation  and  inform  the 
applicant  of  the  denial  of  eligibility. 

(f)  If  the  Agency  finds  that  a  proposed 
project  requires  authorization  froia  the 
FCC  and  that  the  applicant  did  not 
tender  its  application  for  such 
authorization,  the  Agency  will  retton  the 
apphcation. 

(g)  With  respect  to  requests  to 
withdraw  or  to  defer  applications  fao' 
consideration: 

(1)  Applicants  may  request 
withdrawal  of  an  apphcation  from 
consideration  for  funding.  Withdrawn 
applications  will  be  returned  by  the 
Agency. 

(2)  Applicants  may  not  request  that 
the  Agency  defer  an  application  for 
subsequent  consideration.  A  request  {or 
deferral  of  an  application  will  be 
considered  a  request  for  withdrawaL 

(h)  Deferred  applications  that  are 
submitted  for  reactivation  for  a  third 
time  will  be  returned  by  the  Agency. 

92301.10    AppMls. 

(a)  Within  15  calendar  days  after  the 
date  on  which  the  Agency  sends  a 
wrritten  notice  to  an  applicant  denying 
the  eligibility  of  the  applicant  or  the 
proposed  project  or  notifying  an 
applicant  that  its  apphcation  is 
substantially  incomplete,  the  applicant 
may  file  a  written  notice  of  appeal  with 
the  Administrator  at  the  address  listed 
.in  §  2301.5(a).  Applicants  may  not 
appeal  the  return  of  applications  filed 
after  the  closing  date. 

(b)  The  notice  of  appeal  must  show 
that  the  denial  of  eligibiUty  or 
determination  of  incompleteness  is 
factually  or  legally  incorrect.  If  tiie 
applicant  relies  on  any  written 
documents  or  other  materials  to  disptrte 
the  Agency's  action,  the  applicant 
should  list  and  attach  a  oopy  of  each 
item  or  indicate  that  the  Agency  has  a 
copy  of  the  item  in  its  possession. 

(c)  Upon  receipt  of  the  notice  of 
appeal,  the  Administrator  will  review 
the  appeal  in  consultation  with  the  Chief 
Counsel  and  the  PTFP  Director  and  will 
render  a  written  decistoo  within  30 
calendar  days. 

(d)  If  the  Administrator  sostains  the 
denial  of  eligibihty  or  the  determination 
of  incompleteness,  the  Agency  will 
return  the  application  to  the  applicant 

(e)  All  decisions  of  the  Administrator 
made  under  paragraph  (c)  of  this  sectioa 
are  final. 

{2301.11    PubHc  oommwrta. 

(a)  The  apphcant  shali  make  a  copy  af 
its  application  available  at  ks  offices  for 
public  inspection  during  noimal 
business  hours. 
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(b)  Any  interested  party  may  file 
comments  with  the  Agency  supporting 
or  opposing  an  application  and  setting 
forth  the  grounds  for  support  or 
opposition.  Such  comments  must  contain 
a  certification  that  a  copy  of  the 
comments  has  been  delivered  to  the 
applicant.  Comments  must  be  sent  to  the 
address  listed  in  S  2301.5(a). 

(c)  The  Agency  will  incorporate  all 
comments  bom  the  public  and  any 
replies  from  the  applicant  in  the 
applicant's  official  file. 

§2301.12    Coordination  with  interested 
■gendes  and  orgmizations. 

In  acting  on  applications  and  carrying 
out  other  responsibilities  under  the  Act 
the  Agency  shall  consult  with: 

(a)  The  FCC  with  respect  to  functions 
that  are  of  Interest  to.  or  affect  other 
functions  of  the  FCC; 

(b)  The  Corporation  for  Public 
Broadcasting,  public  broadcasting 
agencies,  organizations,  other  agencies, 
and  institutions  administering  programs 
which  may  be  coordinated  effectively 
with  Federal  assistance  provided  under 
the  Act:  and. 

(c)  The  state  ofTice  established  to 
review  applications  under  F.xecutive 
Order  12372  as  amended  by  Executive 
Order  12416,  if  the  state  has  established 
such  an  office  and  wishes  to  review 
these  applications. 

9  2301.13    Funding  crKeria  for  construction 
applications. 

In  determining  whether  to  approve  or 
defer  a  construction  grant  application,  in 
whole  or  in  part  and  the  amount  of  such 
grant  the  Agency  will  evaluate  all  the 
informaGon  in  the  application  file  and 
consider  the  following  factors,  each  of 
which  has  equal  weight: 

(a)  The  extent  to  which  the  project 
meets  the  program  purposes  set  forth  in 
S  2301.2  as  well  as  the  specific  program 
priorities  set  forth  in  the  appendix  of 
these  Rules; 

(b)  The  adequacy  and  continuity  of 
financial  resources  for  long-term 
operational  support; 

(c)  The  extent  to  which  non-Federal 
funds  will  be  used  to  meet  the  total  cost 
of  the  project; 

(d)  The  extent  to  which  the  applicant 
has: 

(1)  Assessed  specific  educational 
informational,  and  cultural  needs  of  the 
community(-ies)  to  be  served,  and  the 
extent  to  which  the  proposed  service 
tvlU  not  duplicate  ser\'ice  already 
available. 

(2]  Evaluated  alternative  technologies 
and  the  bases  upon  which  the 
technology  was  selected: 

(3)  Provided  significant 
documentation  of  its  equipment 


requirements,  and  the  urgency  of 
acquisition  or  replacement: 

(4)  Provided  documentation  of  an 
increasing  pattern  or  substantial  non- 
Federal  financial  support; 

(5)  Provided  other  evidence  of 
community  support,  such  as  letters  from 
elected  or  appointed  policy-making 
officials,  and  from  agencies  for  which 
the  applicant  produces  or  will  produce 
programs  or  other  materials; 

(e)  The  extent  to  which  the  evidence 
supplied  in  the  application  reasonably 
assures  an  increase  in  public 
teleconunuitications  services  and 
facilities  available  to.  operated  by,  and 
owned  or  controlled  by  minorities  and 
women; 

(f)  The  extent  to  which  various  items 
of  eligible  apparatus  proposed  are 
necessary  to,  and  capable  of.  achieving 
the  objectives  of  the  project  and  will 
permit  the  most  efficient  use  of  the  grant 
funds; 

(g)  The  extent  to  which  the  eligible 
equipment  requested  meets  current 
broadcast  industry  performance 
standards; 

(h)  The  extent  to  which  the  applicant 
will  have  available  sufficient  qualified 
staff  to  operate  and  maintain  the  facility 
and  provide  services  of  professional 
quality; 

(i)  The  extent  to  which  the  applicant 
has  planned  and  coordinated  the 
proposed  services  with  other 
telecommunications  entities  in  the 
service  area; 

(j)  The  extent  to  which  the  project 
implements  local,  statewide  or  regional 
public  telecommunications  systoms 
plans,  if  any;  and 

(k)  The  readiness  of  the  FCC  to  grant 
any  necessary  authorization. 

92301.14    Funding  crttarta  for  planning 
applications. 

In  determining  whether  to  approve  or 
defer  a  planning  grant  application,  in 
whole  or  in  part,  and  the  amount  of  such 
grant  the  Agency  will  evaluate  all  the 
information  in  the  application  file  and 
consider,  in  no  order  of  priority,  the 
following  factors: 

(a)  The  extent  to  which  the  applicant's 
interests  and  purposes  are  consistent 
%vtth  the  purposes  of  the  Act  and  the 
priorities  of  the  Agency; 

(b)  The  quahfications  of  the  proposed 
project  planner 

(c)  The  extent  to  which  the  project's 
proposed  procedural  design  assures  that 
the  applicant  would  adequately: 

.     (1)  Obtain  financial,  human  and 
support  resources  necessary  to  conduct 
the  plan; 

(2)  Coordinate  with  other 
telecommunications  entities  at  the  local 
State,  regional  and  national  levels: 


(3)  Evaluate  alternative  technologies 
and  existing  services:  and 

(4)  Receive  participation  by  the  public 
to  be  served  (and  by  minorities  and 
women  in  particidar)  in  the  project 
planning; 

(d)  Any  pre-planning  studies 
conducted  by  the  applicant  showing  the 
technical  feasibility  of  the  proposed 
planning  project  (such  as  the  availability 
of  a  frequency  assignment  if  necessary, 
for  the  proect);  and, 

(e)  The  feasibility  of  the  proposed 
procedure  and  timetable  for  achieving 
the  expected  results 

92301.15    Action  on  all  appMcationa. 

(a)  After  consideration  of  an 
application  which  the  Agency  has 
accepted  for  filing,  any  comments  filed 
by  interested  parties  and  replies  thereto, 
and  any  other  relevant  information,  the 
Agency  will  take  one  of  the  following 
actions: 

(1)  Select  the  application  for  funding, 
in  whole  or  in  part; 

(2)  Defer  the  application  for 
subsequent  consideration; 

(3)  Return  the  application  as  ineligible 
pursuant  to  S  2301.9  with  a  notice  of  the 
grounds  and  reason;  or, 

(4)  Return  applications  which  remain 
unfunded  after  consideration  by  the 
Agency  for  three  years. 

(b)  Upon  the  approval  or  deferral.  In 
whole  or  in  part  of  an  application,  the 
Agency  will  inform: 

(1)  The  applicant; 

(2)  Each  State  educational  television, 
radio,  or  telecommunications  agency,  if 
any,  in  any  state  any  part  of  which  lies 
within  the  service  area  of  the  applicant's 
facility; 

(3)  The  FCC;  and. 

(4)  The  Corporation  for  Public 
Broadcasting  and,  as  appropriate,  other 
public  telecommunications  entities. 

(c)  If  the  Agency  decides  to  fund  an 
application,  the  award  documents  will 
include  grant  terms  and  conditions  and 
whatever  other  provisions  are  required 
by  Federal  law  or  regulations,  or  which 
may  be  deemed  necessary  or  desirable 
for  the  achievement  of  program 
purposes. 

(d)  An  applicant  or  an  objecting  party 
may  not  appeal  to  the  Administrator  the 
Agency's  determination  to  fund  or  not 
fund  a  particular  application. 

(e)  Information  about  grant  terms  and 
conditions  or  other  applicable  laws  and 
regulations  is  available  from  PTFP  at  the 
address  listed  in  §  2301.5(a). 

(f)  Written  and  oral  contacts  between 
PTFP  staff  members  and  applicants  and 
their  representatives  during  the 
application  review  period  are  governed 
by  the  following: 


(1)  Members  of  the  PTFP  sti 
authorized  to  discuss  the  merj 
application  when  it  is  under  r< 

(2)  Applicants  are  expected 
PTFP  of  events  that  occur  afte 
closing  date  and  that  material 
the  application,  including  thot 
requested  in  S  2301.6(b). 

(3)  Other  permissible  contai 
(i)  Appeals  of  PTFP  determi 

the  eligibility  of  an  applicatio; 
to  9  2301.10; 

(ii)  Responses  to  adverse  C( 
filed  by  members  of  the  publii 
to  §  2301.11;  and 

(iii)  Discussion  of  matters  rt 
other  PTFP  awards  an  organi: 
have. 

(4)  Nothing  in  this  section  s 
interpreted  as  preventing  PTF 
from  requesting  an  applicant 
information  that  may  not  havi 
included  in  the  original  submi 

Subpart  C— Federal  Flnancti 
Participation 

92301.16    Amount  of  ttM  Fedei 

(a)  Construction  grants.  (1) 
grant  for  the  construction  of  e 
telecommunications  facility  s 
an  amount  determined  by  the 
and  set  forth  in  the  award  doi 
Such  amount  may  not  exceed 
five  (75)  percent  of  the  amour 
determined  by  the  Agency  to 
reasonable  and  necessary  coi 
project. 

(2)  No  part  of  the  grantee's 
share  of  the  eligible  project  ci 
be  met  with  funds  paid  by  the 
government,  except  where  th( 
such  funds  to  meet  a  Federal 
requirement  is  specifically  an 
expressly  authorized  by  the  r 
Federal  statute. 

(3)  After  the  closing  date,  tl 
applicant  may,  at  its  own  risk 
non-Federal  matching  funds  f 
acquisition  of  proposed  equip 
funds  from  the  Federal  share 
project  cost  may  be  obligated 
award  period  start  date.  If  an 
or  recipient  obligates  Federal 
funds  before  the  stari  date,  tli 
Department  may  refuse  to  off 
award  or,  if  the  award  has  aL 
granted,  terminate  the  grant 

(4)  Funds  supplied  to  an  ap 
the  Corporation  for  Public  Bn 
may  not  be  used  for  the  requi 
Federal  matching  purposes,  e 
a  clear  compelling  showing  o 

(b)  Planning  grants.  A  Fedf 
for  the  planning  of  a  public 
telecommunications  facility  s 
an  amount  determined  by  the 
and  set  forth  in  the  award  do 
the  attachments  thereto.  The 
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(3)  Evaluate  alternative  technologies 
and  existing  services:  and 

(4)  Receive  participation  by  the  public 
to  be  served  (and  by  minorities  and 
women  in  particidar)  in  the  project 
planning: 

(d)  Any  pre-plarming  studies 
conducted  by  the  applicant  showing  the 
technical  feasibility  of  the  proposed 
planning  project  (such  as  the  availability 
of  a  frequency  assignment,  if  necessary, 
for  the  pro'ect);  and, 

(e)  The  feasibility  of  the  proposed 
procedure  and  timetable  for  achieving 
the  expected  results 

§2301.15    Action  on  ail  applications. 

(a)  After  consideration  of  an 
application  which  the  Agency  has 
accepted  for  filing,  any  comments  filed 
by  interested  parties  and  replies  thereto, 
and  any  other  relevant  information,  the 
Agency  will  take  one  of  the  following 
actions: 

(1)  Select  the  application  for  funding, 
in  whole  or  in  part: 

(2)  Defer  the  application  for 
subsequent  consideration; 

(3)  Return  the  application  as  ineligible 
pursuant  to  S  2301.9  with  a  notice  of  the 
grounds  and  reason;  or, 

(4)  Return  applications  which  remain 
unfunded  after  consideration  by  the 
Agency  for  three  years. 

(b)  Upon  the  approval  or  deferral,  in 
whole  or  in  part  of  an  application,  the 
Agency  will  inform: 

(1)  The  applicant; 

(2)  Each  State  educaUonal  television, 
radio,  or  telecommunications  agency,  if 
any,  in  any  state  any  part  of  which  lies 
within  the  service  area  of  the  applicant's 
facility; 

(3)  The  FCC;  and. 

(4)  The  Corporation  for  Public 
Broadcasting  and,  as  appropriate,  other 
public  telecommunications  entities. 

(c)  If  the  Agency  decides  to  fund  an 
application,  the  award  documents  will 
include  grant  terms  and  conditions  and 
whatever  other  provisions  are  required 
by  Federal  law  or  regulations,  or  which 
may  be  deemed  necessary  or  cic  sirdble 
for  the  achievement  of  program 
purposes. 

(d)  An  applicant  or  an  objecting  party 
may  not  appeal  to  the  Administrator  the 
Agency's  determination  to  fund  or  not 
fund  a  particular  application. 

(e)  Information  about  grant  terms  and 
conditions  or  other  applicable  laws  and 
regulations  is  available  from  PTFP  at  the 
address  listed  in  S  23(n.5(a). 

(H  Written  and  oral  contacts  between 
PTFP  staff  members  and  applicants  and 
their  representatives  during  the 
application  review  period  are  governed 
by  the  following: 


(1)  Members  of  the  PTFP  staff  are  not 
authorized  to  discuss  the  merits  of  an 
application  when  it  is  under  review. 

(2)  Applicants  are  expected  to  notify 
PTFP  of  events  that  occur  after  the 
closing  date  and  that  materially  affect 
the  apphcation.  including  those  items 
requested  in  S  2301.6(b). 

(3)  Other  permissible  contacts  include: 
(i)  Appeals  of  PTFP  determinations  of 

the  eligibility  of  an  application,  pursuant 
to  9  2301.10: 

(ii)  Responses  to  adverse  comments 
filed  by  members  of  the  public  pursuant 
to  §  2301.11:  and 

(iii)  Discussion  of  matters  relating  to 
other  PTFP  awards  an  organization  may 
have. 

(4)  Nothing  in  this  section  should  be 
interpreted  as  preventing  PTFP  staff 
from  requesting  an  applicant  to  submit 
information  that  may  not  have  been 
included  in  the  original  submission. 

Subpart  C— Federal  Rnanclai 
Parttcipatton 

9  2301.16    Amount  of  tt>a  Fadaral  grant 

(a)  Construction  grants.  (1)  A  Federal 
grant  for  the  construction  of  a  public 
telecommunications  facihty  shall  be  in 
an  amount  determined  by  the  Agency 
and  set  forth  in  the  award  document. 
Such  amount  may  not  exceed  seventy- 
five  (75)  percent  of  the  amount 
determined  by  the  Agency  to  be  the 
reasonable  and  necessary  cost  of  such 
project. 

(2)  No  part  of  the  grantee's  matching 
share  of  the  eligible  project  costs  may 
be  met  with  funds  paid  by  the  Federal 
government,  except  where  the  use  of 
such  funds  to  meet  a  Federal  matching 
requirement  is  specifically  and 
expressly  authorized  by  the  relevant 
Federal  statute. 

(3)  After  the  closing  date,  the 
applicant  may,  at  its  own  risk,  obligate 
non-Federal  matching  funds  for  the 
acquisition  of  proposed  equipment.  No 
funds  from  the  Federal  share  of  the  total 
project  cost  may  be  obligated  until  the 
award  period  start  date.  If  an  applicant 
or  recipient  obligates  Federal  Award 
funds  before  the  start  date,  the 
Department  may  refuse  to  offer  the 
award  or,  if  the  award  has  already  been 
granted,  terminate  the  grant. 

(4)  Funds  supplied  to  an  applicant  by 
the  Corporation  for  Public  Broadcasting 
may  not  be  used  for  the  required  non- 
Federal  matching  purposes,  except  upon 
a  clear  compelling  showing  of  need. 

(b)  Planning  grants.  A  Federal  grant 
for  the  planning  of  a  public 
telecommunications  facility  shall  be  in 
an  amount  determined  by  the  Agency 
and  set  forth  in  the  award  document  and 
the  attachments  thereto.  The  Agency 


may  provide  up  to  one  hundred  (100) 
percent  of  the  funds  necessary  for  the 
planning  of  a  public  telecommunications 
construction  project. 

(c)  Project  costs  do  not  include  the 
value  of  eligible  apparatus  owned  or 
acquired  by  the  applicant  prior  to  the 
closing  date.  Accepting  title  to  donated 
equipment  prior  to  the  closing  date  is 
considered  ownership  or  acquisition  of 
equipment. 

(d)  If  the  actual  costs  incurred  in 
completing  the  planning  or  construction 
project  are  less  than  the  estimated 
project  total  costs,  which  were  the  basis 
for  the  Agency's  determination  of  the 
initial  grant  award,  the  Agency  shall 
reduce  the  amount  of  the  Hnal  grant 
award  so  that  the  final  grant  award 
bears  the  same  ratio  to  the  actual  cost  of 
the  project  as  the  initial  grant  award 
bore  to  the  estimated  total  project  costs. 
In  no  case  will  the  final  grant  award 
exceed  the  initial  grant  award. 

82301.17    items  and  ooata  Inallglbia  for 
Fadaral  funding. 

The  following  items  and  costs  are 
ineligible  for  fimding  under  the  Act: 

(a)  Equipment  and  supplies.  Each 
year,  the  Agency  will  review  its  list  of 
ineligible  equipment  and  supplies.  A 
copy  of  the  currenUy  applicable  list  of 
ineligible  equipment  will  be  provided 
with  every  application  package  for  PTFP 
grants. 

(b)  Other  expenses  ineligible  for 
funding.  (1)  Buildings  and  modiHcations 
to  buildings  to  house  eligible  equipment 
and  fences  surrounding  them  are  not 
themselves  eligible  for  funding  under 
this  program,  except  that  small 
equipment  shelters  that  are  part  of 
satellite  earth  stations,  translators, 
microwave  interconnection  facilities, 
and  similar  facilities  are  eligible  for 
funding: 

(2)  Land  and  land  improvements; 

(3)  Salaries  of  personnel  employed  by 
an  operating  public  telecommunications 
entity  and  other  operational  costs, 
except 

(i)  for  planning  projects  (see  section 
392(c)  of  the  Act);  or. 

(ii)  to  the  extent  that  an  applicant  can 
demonstrate  exceptional  need  or  that 
substantially  greater  efficiency  would 
result  from  staff  installation. 

(4)  Moving  costs  required  by 
relocations; 

(5)  Such  other  expenses  as  the  Agency 
may  determine  prior  to  the  award  of  a 
grant. 

S2301.1S  .Paytnant  of  the  Fadaral  grant 

(a)  The  Department  will  not  make  any 
payment  under  an  award,  unless  and 
until  the  recipient  complies  with  all 


relevant  requirements  imposed  by  this 
Part.  Additionally: 

(1)  With  regard  to  a  public 
telecommunications  entity  requiring 
FCC  authorization,  the  Department  will 
not  make  any  payment  until  it  receives 
confirmation  tiiat  the  FCC  has  granted 
any  necessary  authorization; 

(2)  The  Department  will  not  make  any 
payment  under  an  award  unless  and 
until  any  special  award  conditions 
stated  in  the  award  documents  are  met; 
and 

(3)  An  agreement  to  share  ownership 
of  the  grant  equipment  [e.g.,  a  joint 
venture  for  a  tower)  must  be  approved 
by  the  Agency  before  any  funds  for  the 
project  will  be  released. 

(b)  After  the  conditions  indicated  in 
paragraph  (a)  of  this  section  have  been 
satisfied,  the  Department  will  make 
payments  to  the  grantee  in  such 
installments  consistent  with  the 
percentage  of  project  completion.  As  a 
general  matter,  the  Agency  expects 
grantees  to  expend  local  matching  funds 
at  a  rate  at  least  equal  to  the  ratio  of  the 
local  match  to  the  Federal  grant  as 
stipulated  in  the  grant  award. 

(c)  When  an  appHcant  completes  a 
construction  project,  the  Agency  will 
assign  a  completion  date  that  the 
Agency  will  use  to  calculate  the 
termination  date  of  the  Federal  interest 
period.  The  completion  date  will  be  the 
date  on  which  the  grantee  certifies  in 
writing  that  the  project  is  complete  and 
in  accord  with  the  terms  and  conditions 
of  the  grant,  as  required  under  \  2301.20. 
If  the  PTFP  Director  determines  that  the 
grantee  improperly  certified  the  project 
to  be  complete,  the  PTFP  Director  will 
amend  the  completion  date  accordingly. 

Subpart  D— Accountability  for  Federal 
Funda 

(2301.19    Retention  of  records. 

(a)  Each  recipient  of  assistance  under 
this  program  shall  keep  intact  and 
accessible  the  following  records: 

(1)  A  complete  and  itemized  inventory 
of  all  public  telecommunications 
facilities  under  the  control  of  the 
grantee,  whether  or  not  financed,  in 
whole  or  in  part,  with  Federal  funds; 

(2)  Complete  and  current  financial 
records  that  fully  disclose  the  total 
amount  of  the  project:  the  amount  of  the 
grant;  the  disposition  of  the  grant 
proceeds:  and  the  amount  nature  and 
source  of  non-Federal  funds  associated 
with  the  project;  and, 

(3)  All  records  specified  in  Office  of 
Management  and  Budget  Circular  A-110 
(for  educational  institutions,  hospitals 
and  nonprofit  organizations)  and  15  CFR 
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part  24  (for  State  and  Local 
Governments). 

(b)  The  grantee  shall  mark  project 
apparatus  in  a  permanent  manner  in 
order  to  assure  easy  and  accurate 
identification  and  reference  to  inventory 
records.  The  marking  shall  include  the 
PTFP  grant  number  and  a  unique 
inventory  number  assigned  by  the 
grantee. 

§2301^    Compivtlon  o(  Projecta. 

(a)  Upon  completion  of  a  planning 
project,  the  grantee  must  promptly 
provide  to  the  Administrator  two  copies 
of  any  report  or  study  conducted  in 
whole  or  in  part  with  funds  provided 
under  this  program  by  sending  the 
copies  to  the  Agency.  This  report  shall 
meet  the  goals  and  objectives  for  which 
the  grant  is  awarded  and  shall  follow 
the  written  instructions  and  guidance 
provided  by  the  Agency.  The  grant 
award  goals  and  objectives  are  stated  in 
the  planning  narrative  as  amended  and 
are  incorporated  by  reference  into  the 
award  agreement.  The  Agency  shall 
review  this  report  for  the  extent  to 
which  those  goals  and  objectives  are 
addressed  and  met,  for  evidence  that  the 
work  contracted  for  under  the  grant 
award  was  in  fact  performed,  and  that 
the  written  instructions  and  guidance 
provided  by  the  Agency,  if  any,  were 
followed.  If  this  report  fails  to  address 
or  meet  any  grant  award  goals  or 
objectives,  or  if  there  is  no  evidence  that 
the  work  contracted  for  was  in  fact 
performed,  or  if  this  report  cleariy 
indicates  that  the  written  instructions 
and  guidance  provided  by  the  Agency,  if 
any,  were  disregarded,  then  the  Agency 
may  pursue  remedial  action.  Remedial 
action  includes,  but  is  not  limited  ta 
demand  for  submission,  in  whole  or  in 
part,  of  an  acceptable  final  report.  An 
unacceptable  final  report  may  result  in 
the  establishment  of  an  account ' 
receivable  by  the  Department 

(b)  Upon  completion  of  a  construction 
project,  the  grantee  must: 

(1)  Certify  that  the  grantee  has 
acquired,  installed  and  begun  operating 
the  project  equipment  in  accordance 
with  the  project  as  approved  by  the 
Agency  and  has  complied  with  all  terms 
and  conditions  of  the  grant  as  specified 
in  §  2301.5: 

(2)  Certify  that  the  grantee  has 
obtained  any  necessary  FCC 
authorizations  to  operate  the  project 
apparatus  following  the  acquisition  and 
installation  of  the  apparatus  and 
document  the  same; 

(3)  Certify  that  the  facilities  have  been 
acquired,  that  they  are  in  operating 
order  and  that  the  grantee  is  using  the 
facilities  to  provide  public 
telecommunications  services  in 


accordance  with  the  project  as  approved 
by  the  Agency  and  document  same; 

(4)  Certify  that  the  grantee  has 
obtained  adequate  insurance  to  protect 
the  Federal  interest  in  the  project  in  the 
event  of  loss  through  casualty  and 
provide  the  Agency  with  a  copy  of  its 
insurance  policy; 

(5)  Certify,  if  not  previously  provided, 
that  the  grantee  has  acquired  all 
necessary  leases  or  other  site  rights 
required  for  the  project; 

(6)  Certify,  if  appropriate,  that  the 
grantee  has  qualified  fca  receipt  of  funds 
trom  the  Corporation  for  Public 
Broadcasting; 

(7)  Provide  a  complete  and  accurate 
final  inventory  of  equipment  acquired 
under  the  project  and  a  final  accounting 
of  all  project  expenditures,  including 
non-equipment  costs  [e.g..  installation 
costs);  and 

(8)  Execute  and  record  a  final  priority 
lien  reflecting  the  completed  project  and 
assuring  the  Federal  government's 
reversionary  interest  in  all  equipment 
purchased  under  the  grant  project  for 
the  duration  of  the  Federal  interest 
period. 

§  2301.21    Annual  status  report  for 
construction  projects. 

(a)  Recipients  of  construction  grants 
are  require  to  submit  an  Annual  Status 
Report  for  each  grant  project  that  is  in 
the  Federal  interest  period.  The  Reports 
are  due  no  later  than  April  1  in  each 
year  of  the  period.  In  the  Annual  Status 
Report,  the  grant  recipient  must  certify: 

(1)  That  it  remains  an  eligible  entity  as 
defined  in  the  PTFP  Rules  and 
Regulations; 

(2)  That  it  continues  to  use  the 
equipment  purchased  under  the  grant  to 
provide  public  telecommunications 
services  as  approved  by  the  Agency  for 
the  original  purposes  of  the  grant; 

(3)  That  it  continues  to  hold  any  FCC 
authorizations  necessary  to  operate  the 
project  apparatus; 

(4)  That  it  continues  to  protect  all 
equipment  purchased  under  the  grant 
with  adequate  insurance  coverage; 

(5)  That  it  remains  in  compliance  with 
all  of  the  terms  and  conditions  of  the 
grant;  and 

(6)  That  no  significant  changes  have 
occurred  during  the  reporting  period 
with  respect  to  any  of  the  terms  and 
conditions  of  the  grant. 

(b)  In  addition,  the  grant  recipient 
must 

(1)  Provide  information  as  to  whether 
any  discrimination  complaints  are 
pending  against  it  and  whether,  during 
the  reporting  period,  any  adverse 
judgments  have  been  rendered  against  it 
because  of  discriminatory  practices — 


(i)  Pending  complaints  must  be 
described  and  their  status  given; 
adverse  judgments  must  be  summarized 
and  a  description  given  of  what  action 
the  recipient  has  taken  or  is  taking  to 
remedy  the  effects  of  the  adjudged 
discrimination; 

(ii)  If  the  recipient  is  a  non-profit 
institution,  or  a  college  or  university, 
discrimination  complaints  and  adverse 
judgments  must  be  reported  for  the 
entire  organization,  not  just  for  the 
broadcast  station.  If  the  recipient  is  a 
state  or  municipal  agency, 
discrimination  complaints  and  adverse 
judgments  should  be  reported  only  for 
the  agency  that  received  the  Federal 
grant  money,  not  the  entire  state  or 
municipal  government; 

(2)  Certify,  if  it  is  an  academic 
institution,  that  it  does  not  discriminate 
in  its  admissions  policies  or  in  the 
opportimities  it  affords  to  persons  to 
participate  in  the  receiving  or  providing 
of  services  [Nota  Bene:  this  certification 
applies  to  the  entire  academic 
institution,  not  just  to  the  entity  that  was 
the  subject  of  the  grant); 

(3)  Submit  a  separate  Annual  Status 
Report  with  an  original  signature  for 
each  grant  it  has  received  that  is  still  in 
the  Federal  interest  period;  and 

(4)  Take  whatever  steps  may  be 
necessary  to  ensure  that  the  Federal 
government's  reversionary  interest 
continues  to  be  protected  for  the  10-year 
period  by  recording,  when  and  where 
required,  a  lien  continuation  statement 
and  reporting  that  fact  in  the  Annual 
Status  Report 

Subpart  E— Control  and  Use  of 
Facilities 

§2301J»    Conditions  sttachad  to  the 
Federal  grant 

When  an  applicant  is  awarded  a 
Federal  grant  under  the  PTFP,  the 
applicant  {now  the  grantee)  takes  the 
grant  subject  to  certain  conditions 
concerning  the  uses  of  the  Federal 
monies  and  the  equipment  obtained 
with  those  monies.  The  conditions  are 
those  listed  at  §  2301.15(c)  plus  the 
following  specific  conditions: 

(a)  In  order  to  assure  that  the  Federal 
investment  in  pubKc 
telecommunications  facilities  funded 
under  the  Act  vrill  continue  to  be  used  to 
provide  pubHc  telecommunications 
services  to  the  public  during  the  period 
of  Federal  interest  which  shall  be  no 
less  than  ten  (10)  jrears  from  the  date  of 
completion  of  the  project,  all  grantees 
shall: 

(1)  Execute  and  record  a  document 
establishing  that  the  Federal 
government  has  a  priority  Hen  on  any 


facihties  purchased  with  fum 
the  Act  during  the  period  of  ( 
Federal  interest.  The  documc 
recorded  where  liens  are  nor 
recorded  in  the  community  w 
facility  is  located  and  in  the 
where  the  grantee'it  headqua 
located: 

(2)  File  a  certified  copy  of 
recorded  lien  with  the  Admii 
ninety  days  after  tlie  grant  a' 
received; 

(3)  Not  dispose  of  or  encur 
or  other  interests  in  the  equi] 
acquired  under  this  grant  am 
applicable,  file  any  continue 
statements  necessary  to  pree 
Federal  Government's  secun 
in  the  equipment  acquired  w 
funds. 

(b)  During  the  constnictioi 
project  and  the  Federal  inter 
the  grantee  must: 

(1)  Continue  to  be  an  eligil 
organization  as  described  in 
above; 

(2)  Obtain  and  continue  to 
necessary  FCC  authorizatior 

(3)  Use  the  Federal  funds  i 
the  grant  was  made  for  the  e 
and  other  expenditure  items 
the  application  for  inclusion 
project  except  that  the  gran< 
substitute  other  items  where 
or  desirable  to  carry  out  the 
the  project  as  approved  in  ai 
the  agency  in  writing; 

(4)  Use  the  facilities  and  a 
generated  through  the  use  of 
facilities  primarily  for  the  pr 
public  telecommunications  a 
ensure  that  the  use  of  the  fa< 
other  than  public  telecommu 
purposes  does  not  interfere  ^ 
provision  of  the  public 
telecommunications  servicet 
the  grant  was  made; 

(5)  Not  make  its  facilities  i 
any  person  for  the  broadcas 
transmission  intended  to  be 
directly  by  the  public,  of  anj 
advertisement  unless  such  t 
transmission  is  expressly  an 
specifically  permitted  by  lav 
authorized  by  the  FCC; 

(6)  Hold  appropriate  tide  ( 
satisfactory  to  protect  the  Fi 
interest  to  the  site  or  sites  oi 
apparatus  proposed  in  the  p: 
be  operated,  including  the  ri 
construct,  maintain,  operate 
remove  such  apparatus,  suff 
assure  continuity  of  operatic 
facility; 

(7)  Maintain  protection  ag 
common  hazards  through  ad 
insurance  coverage  or  other 
undertakings,  except  that,  tc 
the  applicant  follows  a  diffe 
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(i)  Pending  complaints  must  be 
described  and  their  status  given; 
adverse  judgments  must  be  summarized 
and  a  description  given  of  what  action 
the  recipient  has  taken  or  is  taking  to 
remedy  the  effects  of  the  adjudged 
discrimination; 

(ii)  If  the  recipient  is  a  non-profit 
institution,  or  a  college  or  university, 
discrimination  complaints  and  adverse 
judgments  must  be  reported  for  the 
entire  organization,  not  just  for  the 
broadcast  station.  If  the  recipient  is  a 
state  Of  municipal  agency, 
discrimination  complaints  and  adverse 
judgments  should  be  reported  only  for 
the  agency  that  received  the  Federal 
grant  money,  not  the  entire  state  or 
municipal  government; 

(2)  Oertify,  if  it  is  an  academic 
institution,  that  it  does  not  discrimmate 
in  its  admissions  policies  or  in  the 
opportimities  it  affords  to  persons  to 
participate  in  the  receiving  or  providing 
of  services  [Nota  Bene:  this  certification 
applies  to  the  entire  academic 
institution,  not  just  to  the  entity  that  was 
the  subject  of  the  grant); 

(3]  Submit  a  separate  Aimual  Status 
Report  with  an  original  signature  for 
each  grant  it  has  received  that  is  still  in 
the  Federal  interest  period;  and 

(4)  Take  whatever  steps  may  be 
necessary  to  ensure  that  the  Federal 
government's  reversionary  interest 
continues  to  be  protected  for  the  10-year 
period  by  recording,  when  and  where 
required,  a  lien  continuation  statement 
and  reporting  that  fact  in  the  Annual 
Status  Report 

Subpart  E— Control  and  Use  of 
Faculties 

§2301.22    Conditton*  BttachMl  to  the 
Federal  grant 

When  an  ap;^icant  is  awarded  a 
Federal  grant  under  the  PTFP,  the 
applicant  {now  the  grantee)  takes  the 
grant  subject  to  certain  conditions 
concerning  the  uses  of  the  Federal 
monies  and  the  equipment  obtained 
with  those  monies.  The  conditions  are 
those  Hsted  at  f  2301.15(c)  plus  the 
following  specific  conditions: 

(a)  In  order  to  assure  that  the  Federal 
investment  in  pubHc 
telecommunications  facilities  funded 
under  the  Act  will  continue  to  be  used  to 
provide  public  telecommunications 
services  to  the  public  during  the  period 
of  Federal  interest  which  shall  be  no 
less  than  ten  (10)  years  from  the  date  of 
completion  of  the  project,  all  grantees 
shall: 

(1)  Execute  and  record  a  document 
establishing  that  the  Federal 
government  has  a  priority  Hen  on  any 


facilities  purchased  with  funds  under 
the  Act  during  the  period  of  continuing 
Federal  interest.  The  document  shall  be 
recorded  where  liens  are  normally 
recorded  in  the  community  where  the 
facility  is  located  and  in  the  community 
where  the  grantee'it  headquarters  are 
located; 

(2)  File  a  certified  copy  of  the 
recorded  lien  with  the  Administrator 
ninety  days  after  tlie  grant  award  is 
received; 

(3)  Not  dispose  of  or  encumber  its  title 
or  other  interests  in  the  equipment 
acquired  under  this  grant  and  will,  if 
applicable,  file  any  continuation 
statements  necessary  to  preserve  the 
Federal  Government's  secured  interest 
in  the  equipment  acquired  with  Federal 
funds. 

(b)  During  the  construction  of  a 
project  and  the  Federal  interest  period, 
the  grantee  must: 

(1)  Continue  to  be  an  eligible 
organization  as  described  in  {  2301.4, 
above; 

(2)  Obtain  and  continue  to  hold  any 
necessary  FCC  authorization(s); 

(3)  Use  the  Federal  funds  for  which 
the  grant  was  made  for  the  equipment 
and  other  expenditure  items  specified  in 
the  application  for  inclusion  in  the 
project  except  that  the  grantee  may 
substitute  other  items  where  necessary 
or  desirable  to  carry  out  the  purpose  of 
the  project  as  approved  in  advance  by 
the  agency  in  writing; 

(4)  Use  the  facilities  and  any  monies 
generated  through  the  use  of  the 
facilities  primarily  for  the  provision  of 
public  telecommunications  services  and 
ensure  that  the  use  of  the  facilities  for 
other  than  public  telecommunications 
purposes  does  not  interfere  with  the 
provision  of  the  public 
telecommunications  services  for  which 
the  grant  was  made; 

(5)  Not  make  its  facilities  available  to 
any  person  for  the  broadcast  or  other 
transmission  intended  to  be  received 
directly  by  the  public,  of  any 
advertisement  unless  such  broadcast  or 
transmission  is  expressly  and 
specifically  permitted  by  law  or 
authorized  by  the  FCC; 

(6)  Hold  appropriate  tide  or  lease 
satisfactory  to  protect  the  Federal 
interest  to  the  site  or  sites  on  which 
apparatus  proposed  in  the  project  will 
be  operated,  including  the  right  to 
construct,  maintain,  operate,  insoect  and 
remove  such  apparatus,  sufficient  to 
assure  continuity  of  operation  of  the 
facility; 

(7)  Maintain  protection  against 
common  hazards  through  adequate 
insurance  coverage  or  other  equivalent 
undertakings,  except  that,  to  the  extent 
the  applicant  follows  a  different  policy 


of  protection  with  respect  to  its  other 
property,  the  applicant  may  extend  such 
policy  to  apparatus  acquired  and 
installed  under  the  project,  if  they 
receive  express  written  approval  for  this 
different  policy  from  the  Director.  The 
grantee  will  purchase  flood  insurance 
(in  conununities  where  such  insurance  is 
available)  if  the  facilities  will  be 
constructed  in  any  areas  that  has  been 
identified  by  the  Secretary  of  Health 
and  Human  Services  as  having  special 
flood  hazards; 

(8)  Submit  in  triplicate,  within  30 
calendar  days  of  the  award  date,  to  the 
Agency  a  construction  schedule  or  a 
revised  planning  timetable  that  will 
include  the  information  requested  in  the 
grant  terms  and  conditions  in  the  award 
package; 

(9)  Comply  with  15  CFR  part  24  and 
the  provisions  of  the  Office  of 
Management  and  Budget  Circular  A-128 
(for  State  and  Local  Governments  and 
poUtical  subdivisions)  and  0MB 
Circulars  A-110  and  A-122  and  15  CFR 
part  29b  (for  institutions  of  higher 
education,  hospitals  and  other  nonprofit 
organizations)  for  the  procurement  of 
equipment  and  services  funded  in  whole 
or  in  part  with  Federal  monies; 

(10)  Remit  interest  earned  on 
advances  of  Federal  funds  to  the 
Agency  in  accordance  with  all  relevant 
Federal  laws  and  regulations; 

(11)  State  when  advertising  for  bids 
for  the  purchase  of  equipment  that  the 
Federal  Government  has  an  interest  in 
facilities  purchased  with  Federal  funds 
under  this  program  which  begins  with 
the  purchase  of  the  facilities  and 
continues  for  ten  (10)  years  after  the 
completion  of  the  project 

(12)  Submit  during  the  construction  of 
this  project  both  performance  reports 
and  the  required  financial  reports,  in 
triplicate,  on  a  calendar  year  quarterly 
basis  for  the  periods  ending  March  31, 
June  30,  September  30,  and  December  31, 
or  any  portion  thereof.  Reports  are  due 
no  later  than  30  days  following  the  end 
of  each  reporting  period.  The  Quarterly 
Performance  Reports  should  contain  the 
following  information: 

(i)  A  comparison  of  actual 
accomplishments  during  the  reporting 
period  with  the  goals  and  dates 
established  in  the  Construction  or 
Planning  Schedule  for  that  reporting 
period: 

(ii)  Description  of  any  problems  that 
have  arisen  or  reasons  why  established 
goals  have  not  been  met; 

(iii)  Actions  taken  to  remedy  any 
failures  to  meet  goals;  and 

(iv)  Construction  projects  must  also 
include  a  list  of  equipment  purchased 
during  the  reporting  period  compared 
with  the  equipment  authorized.  This 


information  must  Include  manufacturer, 
make  and  model  number,  brief 
description  and  number  of  the  items 
purchased,  cost 

(13)  Promptly  complete  the  project 
and  place  the  public 
telecommunications  facility  into 
operation; 

(14)  Permit  inspections  during  normal 
working  hours  by  the  Agency  and  the 
Comptroller  General  of  the  United 
States  or  their  duly  authorized 
representatives,  of  the  public 
telecommunications  facilities  acquired 
with  Federal  financial  assistance  or  of 
any  books,  documents,  papers,  and 
records  relating  to  those  facilities; 

(15)  Comply  with  Federal  statutes 
relating  to  nondiscrimination.  These 
include  but  are  not  limited  to:  (i)  Title  VI 
of  the  Civil  Rights  Act  of  1964  (Pub.  L 
88-352),  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national 
origin;  (ii)  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended  (20 
U.S.C.  1681-1683,  and  1685-1686),  which 
prohibits  discrimination  on  the  basis  of 
sex;  (iii)  section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  794, 
which  prohibits  discrimination  on  the 
basis  of  handicaps;  (iv)  the  Age 
Discrimination  Act  of  1975,  as  amended 
(42  U.S.C  6101-6107).  which  prohibits 
discrimination  on  the  basis  of  age;  (v) 
the  Drug  Abuse  Office  and  Treatment 
Act  of  1972  (Pub.  L  92-255).  as  amended, 
relating  to  nondiscrimination  on  the 
basis  of  drug  abuse;  (vi)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and 
Rehabilitation  Act  of  1970  (Pub.  L  91- 
616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of 
alcohol  abuse  or  alcoholism;  (vii) 
section  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3 
and  290  ee-3).  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug 
abuse  patient  records;  (viii)  Title  VIII  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C 
3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (ix)  any  other 
nondiscrimination  provisions  in  the 
specific  statute(s)  under  which 
application  for  Federal  assistance  is 
being  made;  and  (x)  the  requirements  of 
any  other  nondiscrimination  statute(s) 
which  may  apply  to  the  application. 

(16)  Obtain  the  Agency's  prior 
approval  for  substantial  changes  in  the 
approved  grant  project  including  but  not 
limited  to  the  following: 

(i)  Costs  (including  planning  costs), 
(ii)  Essential  specifications  of  the 

equipment 
(iii)  The  engineering  configuration  of 

the  project. 
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(iv)  Extensions  of  the  approved  grant 
award  period,  and 

(v)  Transfers  of  a  grant  award  to  a 
successor  in  interest,  pursuant  to 
§  2301.23(cHl). 

(17)  Comply  with  all  applicable 
Federal  laws,  rules  or  regulations 
relating  to  the  project. 

(c)  The  Agency  will  allow  the 
acquisition  of  facilities  by  lease; 
however,  several  provisions  must  be 
followed: 

(1)  The  lease  must  be  for  a  term  of 
years  not  greater  than  the  remaining 
useful  life  of  the  facilities  nor  less  than 
ten  (10)  years  followring  completion  of 
the  project  (including  renewal  options); 

(2)  The  cost  of  the  lease  must  not  be 
more  than  the  total  of  the  non-Federal 
share  of  the  matching  funds; 

(3)  The  actual  amount  of  the  lease 
must  not  be  more  than  the  outright 
purchase  price  would  be;  and 

(4)  The  lease  agreement  must  state 
that  in  the  event  of  anticipated  or  actual 
termination  of  the  lease,  the  Federal 
Government  through  the  Agency  has  the 
right  to  transfer  and  assign  the  leasehold 
to  a  new  grantee  for  the  duration  of  the 
lease  contract. 

(d)  During  the  period  in  which  the 
grantee  possesses  or  uses  the  Federally 
funded  facilities  (whether  or  not  this 
period  extends  beyond  the  Federal 
interest  period),  the  grantee  may  not  use 
or  allow  the  use  of  the  Federally  funded 
equipment  for  purposes  the  essential 
thrust  of  which  are  sectarian. 

§  2301.23    Grant  suspensions, 
tsrmlnatJons,  and  transfers. 

(a)  Suspension  or  termination  for 
cause.  If  a  grantee  fails  to  meet  any 
conditions  attached  to  the  grant,  as 
specified  in  sections  2301.15{c}  and 
2301.22  of  this  part,  the  Agency  reserves 
the  ri^t  to  recommend  any  appropriate 
action  including,  but  not  limited  to: 

(1)  Suspending  a  particular  grant  in 
whole  or  in  part  and  withholding  further 
payments  under  that  grant,  pending 
corrective  action  by  the  grantee; 

(2)  Prohibiting  a  grantee  from 
incurring  additional  obligations  of  funds, 
pending  corrective  action  by  the  grantee; 

(3)  Where  the  grantee  cannot  (or  will 
not)  comply  with  the  condition  (or 
conditions)  attached  to  a  particular 
grant,  terminating  the  grant  and 
requiring  the  grantee  to  repay  the 
Federal  Government  an  amount  bearing 
the  same  ratio  to  the  fair  market  value 
of  the  facilities  at  the  tnne  of 
termination  as  the  Federal  grant  bore  to 
the  project; 

(4)  Where  the  condition  (or 
conditions)  is  also  attached  to  other 
grants  that  the  grantee  has  received 


from  the  Agency,  suspending  payments 
under  all  these  other  grants; 

(5)  Where  the  condition  (or 
conditions)  is  also  attached  to  other 
grants  that  the  grantee  has  received 
from  the  Agency,  terminating  all  these 
other  grants  and  requiring  the  grantee  to 
repay  the  Federal  Government  an 
amount  bearing  the  same  ratio  to  the 
fair  market  value  of  the  facilities  at  the 
time  of  termination  as  the  Federal  grants 
bore  to  the  projects  for  which  they  were 
granted. 

(b)  Termination  for  convenience. 
When  the  Agency  and  the  grantee  agree 
that  the  continuation  of  the  project 
would  not  produce  benehciai  results 
commensurate  with  the  expenditure  of 
further  Federal  funds,  the  parties  may 
terminate  the  grant,  in  whole  or  in  part, 
with  all  the  conditions  and  on  an 
effective  date  that  the  parties  have 
mutually  agreed  in  writing. 

(c)  Transfers.  If  necessary  to  further 
the  purpose  of  the  Act,  the  Agency  may 
approve  transfers  as  follows: 

(1)  Transfer  of  grant.  The  Agency  may 
transfer  a  grant  to  a  successor  in 
interest  or  subsidiary  corporation  of  a 
grantee  in  cases  where  a  similar 
operational  entity  remains  in  control  of 
the  grant  and  the  original  objectives  of 
the  grant  remain  in  effect. 

(2)  Transfer  of  equipment.  Where  the 
grant  equipment  is  no  longer  needed  for 
the  original  purposes  of  the  project,  the 
Agency  may  transfer  the  equipment  to 
the  Federal  government  or  an  eligible 
third  party,  in  accordance  with  Office  of 
Management  and  Budget  guidelines. 

(3)  Transfer  of  Federal  interest  to 
different  equipment.  The  Agency  may 
transfer  the  Federal  interest  in  PTFP- 
funded  equipment  to  other  eligible 
equipment  presently  owned  or  to  be 
purchased  by  the  grantee  with  non- 
Federal  monies. 

(i)  Equipment  previously  funded  by 
PTTT*  that  is  within  the  Federal  interest 
period,  may  not  be  used  in  a  transfer 
request  as  the  designated  equipment  to 
which  the  Federal  interest  is  to  be 
transferred. 

(ii)  The  same  item  can  be  used  only 
once  to  substitute  for  the  Federal 
interest;  however,  it  may  be  used  to 
cover  grants  if  the  request  for  each  is 
submitted  at  the  same  time. 

(iii)  A  lien  on  equipment  transferred  to 
the  Federal  interest  must  be  recorded  in 
accordance  with  {  2301 .22  of  the  PTFP 
Rules.  A  copy  of  the  lien  document  must 
be  filed  with  the  FTFP  within  60  days  of 
the  date  of  approval  of  the  transfer  of 
Federal  interest 

(iv)  If  the  Federal  interest  is  to  be 
transferred  to  other  equipment  presently 
owned  or  to  be  purchased  by  a  grantee, 
the  Federal  interest  in  the  new 


equipment  must  be  at  least  equal  to  the 
Federal  interest  in  the  original 
equipment. 

(d)  Termination  by  buy-out.  A  grantee 
may  terminate  the  PTFP  grant  by  buying 
out  the  Federal  interest  with  non- 
Federal  monies.  Buy-outs  may  be 
requested  at  any  time. 

§2301.24    Equipment 

All  equipment,  which  a  grantee 
acquires  under  this  program,  shall  be  of 
professional  broadcast  quahty.  An 
applicant  proposing  to  utilize 
nonbroadcast  technology  shall  propose 
and  purchase  equipment  that  is 
compatible  with  broadcast  equipment 
wherever  the  two  types  of  apparatus 
interface. 

Subpart  F— Waivers 

§2301.25    Waivers. 

For  good  cause  shown,  the 
Administrator  may  waive  the 
regulations  adopted  pursuant  to  section 
392(e)  of  the  Act 

Appendix  to  Part  ZStH — Special  Applications 
and  Priorities 

Special  Applications 

NTIA  possesses  the  discretionary  authority 
to  recommend  awarding  grants  to  eligible 
broadcast  and  nonbroadcast  applicants 
wtiose  proposals  are  so  unique  or  innovative 
that  they  do  not  clearly  fall  within  the 
priorities  listed  below.  Innovative  projects 
submitted  under  this  category  must  address 
demonstrated  and  substantial  community 
needs  (e.^..  service  to  identifiable  ethnic  or 
linguistic  minority  audiences,  service  to  the 
btind  or  deaf,  electronic  text,  and 
nonbroadcast  projects  offering  educational  or 
instructional  services). 

Priorities 

Priority  1— Provision  of  Public 
Telecommunications  Facilities  for  First 
Radio  and  Television  Signals  to  a 
Geographic  Area.  Within  this  category,  rfTIA 
establishes  three  subcategories: 

A.  Protects  thai  include  local  origination 
capacity.  This  subcategory  includes  the 
plancing  or  construction  of  new  facilities  that 
can  provide  a  full  range  of  radio  and/or 
television  programs  including  material  that  is 
locally  produced.  Eligible  projects  include 
new  radio  or  television  broadcast  stations, 
new  cable  systems,  or  Hrst  public 
telecommunications  service  to  existing  cable 
systems,  provided  that  such  projects  include 
local  origination  capacity. 

B.  Projects  that  do  not  include  local 
origination  capacity.  This  subcategory 
includes  projects  such  as  increases  in  tower 
height  and/or  power  of  existing  stations  and 
construction  of  translators,  cable  networks 
and  repeater  transoiitters  that  will  result  in 
providing  public  telecommunications  services 
to  previously  unserved  areas. 

C.  Projects  that  provide  first  nationally 
distributed  programming.  This  subcategory 
includes  projects  that  provide  satellite 


Federal  Re 


downlink  facilities  to  noncommen 
stations  that  would  bring  national 
distributed  public  radio  programm 
geographic  area  for  the  first  time. 

Priority  1  and  its  subcategories  • 
to  grant  applicants  proposing  to  pi 
construct  new  facilities  to  bring  pi 
telecommunications  services  to  ge 
areas  that  are  presently  unserved, 
that  do  not  receive  any  public 
telecommunications  services  wha 
should  be  noted  that  television  an 
considered  separately  for  the  purj 
determining  coverage.) 

An  applicant  proposing  to  plan 
a  facility  to  serve  a  geographical  i 
presently  unserved,  should  indica 
number  of  persons  who  would  rec 
public  telecommunications  signal 
of  the  proposed  project 

Priority  2 — Replacement  of  Bas 
Equipment  of  Existing  Essential  E 
Stations.  Projects  eligible  for  cons 
under  this  category  include  the  ur 
replacement  of  obsolete  or  worn  ( 
equipment  in  existing  broadcast  s 
provide  either  the  only  public 
telecommunications  signal  or  the 
originated  public  telecommunicat 
to  a  geographical  area. 

In  order  to  show  that  the  urgent 
replacement  of  equipment  is  nece 
applicants  must  provide  documen 
indicating  excessive  downtime,  oi 
incidence  of  repair  [i.e.,  copies  of 
records,  or  letters  documenting  m 
availabihty  of  parts.)  Additionally 
must  show  that  the  station  is  the  i 
telecommunications  station  provi 
signal  to  a  geographical  area  or  ti 
station  with  local  origination  capi 
geographical  area. 

The  distinction  between  Priorit 
Priority  4  is  that  Priority  2  is  for  tl 
replacement  of  basic  equipment  f 
stations.  Where  an  applicant  seel 
"improve"  basic  equipment  in  its 
where  the  equipment  is  not  "won 
where  the  applicant  is  not  an  essi 
station.  NTIA  would  consider  the 
project  under  Priority  4. 

Priority  3 — Establishment  of  a 
Origination  Capacity  in  a  Geogrc 
Area.  Projects  in  this  category  inc 
planning  or  construction  of  facilit 
the  first  local  origination  capacit] 
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equipment  must  be  at  least  equal  to  the 
Federal  interest  in  the  original 
equipment. 

(d)  Termination  by  buy-out.  A  grantee 
may  terminate  the  PTFP  grant  by  buying 
out  the  Federal  interest  with  non- 
Federal  monies.  Buy-outs  may  be 
requested  at  any  time. 

§2301.24    Equipment 

All  equipment,  which  a  grantee 
acquires  under  this  program,  shall  be  of 
professional  broadcast  quality.  An 
applicant  proposing  to  utilize 
nonbroadcast  technology  shall  propose 
and  purchase  equipment  that  is 
compatible  with  broadcast  equipment 
wherever  the  two  types  of  apparatus 
interface. 

Subpart  F— Waivers 

§2301.25    Waivers. 

For  good  cause  shown,  the 
Administrator  may  waive  the 
regulations  adopted  pursuant  to  section 
392(e)  of  the  Act 

Appendix  to  Part  Z301— Special  Applications 
and  Priorities 

Special  Applications 

NTIA  possesses  the  discretionary  authority 
to  recommerd  awarding  grants  to  eligible 
broadcast  and  nonbroadcast  applicants 
whose  proposals  are  so  unique  or  innovative 
that  they  do  not  clearly  fall  within  the 
priorities  listed  below.  Innovative  projects 
submitted  under  this  category  must  address 
demonstrated  and  substantial  community 
needs  (e.^..  service  to  identifiable  ethnic  or 
linguistic  minority  audiences,  service  to  the 
Wind  or  deaf,  electronic  text,  and 
nonbroadcast  projects  offering  educational  or 
instructional  services). 

Priorities 

Priority  1— Provision  of  Public 
Telecommunications  Facilities  for  First 
Radio  and  Television  Signals  to  a 
Geographic  Area.  Within  this  category,  ^rTlA 
establishes  three  subcategories: 

A.  Projects  that  include  local  origination 
capacity.  This  subcategory  includes  the 
planning  or  construction  of  new  facilities  that 
can  provide  a  full  range  of  radio  and/or 
television  programs  including  material  that  is 
locally  produced.  Eligible  projects  include 
new  radio  or  television  broadcast  stations, 
new  cable  systems,  or  fu-st  public 
telecommunications  service  to  existing  cable 
systems,  provided  that  such  projects  include 
local  origination  capacity. 

B.  Projects  that  do  not  include  local 
origination  capacity.  This  subcategory 
includes  projects  such  as  increases  in  tower 
height  and/or  power  of  existing  stations  and 
construction  of  translators,  cable  networks 
and  repeater  transmitters  that  will  resuh  in 
providing  public  telecommunications  services 
to  previously  unserved  areas. 

C.  Projects  that  provide  first  nationally 
distributed  programming.  This  subcategory 
includes  projects  that  provide  satellite 


downlink  facilities  to  noncommercial  radio 
stations  that  would  bring  nationally 
distributed  public  radio  programming  to  a 
geographic  area  for  the  first  time. 

Priority  1  and  its  subcategories  only  apply 
to  grant  applicants  proposing  to  plan  or 
construct  new  facilities  to  bring  public 
telecommunications  services  to  geographic 
areas  that  are  presently  unserved,  i.e.,  areas 
that  do  not  receive  any  public 
telecommunications  services  whatsoever.  (It 
should  be  noted  that  television  and  radio  are 
considered  separately  for  the  purposes  of 
determining  coverage.) 

An  applicant  proposing  to  plan  or  construct 
a  facility  to  serve  a  geographical  area  that  is 
presently  unserved,  should  indicate  the 
number  of  persons  who  would  receive  a  first 
public  telecommunications  signal  as  a  result 
of  the  proposed  project. 

Priority  2 — Replacement  of  Basic 
Equipment  of  Existing  Essential  Broadcast 
Stations.  Projects  eligible  for  consideration 
under  this  category  include  the  urgent 
replacement  of  obsolete  or  worn  out 
equipment  in  existing  broadcast  stations  that 
provide  either  the  only  public 
telecommunications  signal  or  the  only  locally 
originated  public  telecommunications  signal 
to  a  geographical  area. 

In  order  to  show  that  the  urgent 
replacement  of  equipment  is  necessary, 
applicants  must  provide  documentation 
indicating  excessive  downtime,  or  a  high 
incidence  of  repair  [i.e.,  copies  of  repair 
records,  or  letters  documenting  non- 
availabihty  of  parts.)  Additionally,  applicants 
must  show  that  the  station  is  the  only  pubhc 
telecommunications  station  providing  a 
signal  to  a  geographical  area  or  the  only 
station  with  local  origination  capacity  in  a 
geographical  area. 

The  distinction  between  Priority  2  and 
Priority  4  is  that  Priority  2  is  for  the  urgent 
replacement  of  basic  equipment  for  essential 
stations.  Where  an  applicant  seeks  to 
"improve"  basic  equipment  in  its  station  {i.e., 
where  the  equipment  is  not  "worn  out"),  or 
where  the  applicant  is  not  an  essential 
station.  NTIA  would  consider  the  applicant's 
project  under  Priority  4. 

Priority  3 — Establishment  of  a  First  Local 
Origination  Capacity  in  a  Geographical 
Area.  Projects  in  this  category  include  the 
planning  or  construction  of  facilities  to  bring 
the  first  local  origination  capacity  to  an  area 


already  receiving  public  telecpmmunications 
services  from  distant  sources  through 
translators,  repeaters  or  cable  systems. 

Applicants  seeking  funds  to  bring  the  first 
local  origination  capacity  to  an  area  already 
receiving  some  public  telecommunicaUons 
services  may  do  so,  either  by  establishing  a 
new  (and  additional)  public 
telecommunications  facility,  or  by  adding 
local  origination  capacity  to  an  existing 
facility.  A  source  of  a  public 
telecommunications  signal  is  distant  when 
the  geographical  area  to  which  the  source  is 
brought  is  beyond  the  grade  B  contour  of  the 
origination  facility. 

Priority  4 — Replacement  and  Improvement 
of  Basic  Equipment  for  Existing  Broadcast 
Stations.  Projects  eligible  for  consideration 
under  this  category  include  the  replacement 
of  obsolete  or  worn-out  equipment  and  the 
upgrading  of  existing  origination  or  dehvery 
capacity  to  current  industry  performance 
standards  (e.g..  improvements  to  signal 
quality,  and  significant  improvements  in 
equipment  flexibility  or  reUability).  As  under 
Priority  2.  applicants  seeking  to  replace  or 
improve  basic  equipment  under  Priority  4 
should  show  that  the  replacement  of  the 
equipment  is  necessary  by  including  in  their 
applications  data  indicating  excessive 
downtime,  or  a  high  incidence  of  repair  (such 
as  documented  in  repair  records).  Within  this 
category,  NTIA  establishes  two 
subcategories: 

4A.  This  subcategory  includes  the 
replacement  and  improvement  of  basic 
equipment  at  existing  public  broadcasting 
stations  that  do  not  provide  either  the  only 
public  telecommunications  signal  or  the  only 
locally  originated  public  telecommunications 
signal  to  a  geographical  area  and  therefore 
cannot  qualify  for  Priority  2  consideration. 

Under  Priority  4A.  NTIA  will  consider 
applications  to  replace  urgently  needed 
equipment  from  public  broadcasting  stations 
that  do  not  meet  the  Priority  2  criteria.  NTIA 
will  also  consider  applications  that  improve 
as  well  as  replace  urgently  needed  equipment 
at  public  radio  and  television  stations  that  do 
not  qualify  for  Priority  2  consideration  but 
that  produce,  on  a  continuing  basis, 
significant  amounts  of  programming 
distributed  nationally  to  public  radio  or 
television  stations. 

This  subcategory  will  also  enable  the 
acquisition  of  sateUite  downlinks  for  public 


radio  staUons  in  areas  already  served  by  one 
or  more  full-service  pubhc  radio  stations.  The 
applicant  must  demonstrate  that  it  will 
broadcast  a  program  schedule  unique  to  Its 
service  area,  not  one  merely  duplicative  of 
what  is  already  available,  and  certify  that  it 
will  continue  to  provide  such  a  schedule  for  a 
minimum  of  five  (5)  years  after  completion  of 
the  project. 

The  Rnal  projects  included  in  this 
subcategory  would  enable  the  acquisition  of 
the  necessary  items  of  equipment  to  bring  the 
inventory  of  an  already-operating  station  to 
the  basic  level  of  equipment  requirements 
established  by  PTFP.  This  is  intended  to 
assist  stations  that  went  on  the  air  within  the 
prior  five  (5)  years  with  a  complement  of 
equipment  well  short  of  what  the  Agency 
considers  as  the  basic  complement 

4B.  This  subcategory  includes  the 
improvement  and  non-urgent  replacement  of 
equipment  at  any  public  broadcasting  station. 
Also  included  would  be  the  activation  of  a 
broadcast  station  in  an  area  already  served 
by  one  or  more  stations  with  local  origination 
capabihty  when  the  apphcant  does  not 
qualify  for  Special  Consideration  for 
minority/women  participation. 

Priority  5— Augmentation  of  Existing 
Broadcast  Stations.  Projects  in  this  category 
would  equip  an  existing  station  beyond  a 
basic  capacity  to  broadcast  programming 
from  distant  sources  and  to  originate  local 
programming. 

A.  Projects  to  equip  auxiliary  Btudiot  at 
remote  locations,  or  to  provide  mobile 
origination  facilities.  An  applicant  most 
demonstrate  that  significant  expansion  in 
public  participation  in  programming  will 
result.  This  subcategory  includes  mobile 
units,  neighborhood  production  studios  or 
facilities  in  other  locations  within  a  station's 
service  area  that  would  make  participation  in 
local  programming  accessible  to  additional 
segments  of  the  population. 

B.  Projects  to  augment  production  capacity 
beyond  basic  level  in  order  to  provide 
programming  or  related  materials  for  other 
than  local  distribution.  This  subcategory 
would  provide  equipment  for  the  production 
of  programming  for  regional  or  national  use. 
Need  beyond  existing  capacity  must  be 
justified. 
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DEPARTMENT  OF  THE  TREASURY 

Office  Of  the  Comptroller  of  the 
Currency 

12  CFR  Part  19 
(Docket  No.  91-9] 

Uniform  Rules  of  Practice  and 
Procedure 

agency:  Ofnce  of  the  Comptroller  of  the 
Currency,  Treasury. 
action:  Final  rule. 

summary:  Section  916  of  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  ("FIRREA") 
reguires  that  the  Office  of  the 
Comptrollsr  of  the  Currency  ("OCC'J. 
Board  of  Governors  of  the  Federal 
Reserve  System  ("Board  of  Governors"), 
Federal  Deposit  Insurance  Corporation 
("FDIC").  Office  of  Thrift  Supervision 
("OTS").  and  National  Credit  Union 
Administration  ("NCUA")  (collectively, 
the  "Agencies")  develop  a  set  of  uniform 
rules  and  procedures  for  administrative 
hearings  ("Uniform  Rules").  Section  918 
further  reguires  that  the  Agencies 
promulgate  provisions  for  summary 
judgment  rulings  where  there  are  no 
disputes  as  to  the  material  facts  of  a 
case. 

In  compliance  with  the  mandate  of 
section  916,  this  final  rule  makes 
uniform  those  rules  concerning  formal 
enforcement  actions  common  to  at  least 
four  of  the  listed  Agencies.  In  addition 
to  these  Uniform  Rules,  the  OCC  and 
each  of  the  other  Agencies  is  adopting 
complementary  "Local  Rules"  to 
supplement  the  Uniform  Rules  in  order 
to  address  some  or  all  of  the  following: 
Formal  enforcement  actions  not  within 
the  scope  of  the  Uniform  Rules,  informal 
actions  which  are  not  subject  to  the 
Administrative  Procedure  Act  ("APA"), 
and  procedures  to  supplement  or 
facilitate  the  processing  of 
administrative  enforcement  actions 
within  the  OCC  and  the  other  Agencies. 
This  final  rule  is  intended  to  standardize 
procedures  for  formal  administrative 
actions  and  to  facilitate  administrative 
practice  before  the  Agencies. 
EFFECTIVE  DATE:  August  9, 1991. 
FOR  FURTHER  INFORMATION  COtfTACr 
Barrett  Aldemeyer,  Senior  Attorney, 
Legislative  and  Regulatorjr  Analysis 
Division  (202/874-5090),  or  Daniel 
Stipano,  Assistant  Director, 
Enforcement  and  Compliance  Division 
(202/874-4800). 

tUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  916  of  FIRREA.  Public  Uw 
No.  101-73. 103  Stat.  183  (1S89),  requires 


that  the  OCC.  Board  .of  Governors, 
FDIC,  OTS.  and  NCUA  develop  a  set  of 
uniform  rules  and  procedures  for 
administrative  hearings.  By  including 
this  provision  in  FIRREA.  Congress 
intended  that  the  listed  Agencies,  by 
promulgating  uniform  procedures,  would 
improve  and  expedite  their 
administrative  proceedings.  The 
statutory  provision  is  a  reflection  of 
"recent  recommendations  of  the 
Administrative  Conference  of  the  United 
States  and  the  House  Government 
Operations  Committee."  H.R.  Rep.  No. 
54, 101st  Cong..  Ist  Sess.,  pt.  1,  at  396. 
The  Administrative  Conference  of  the 
United  States  found  in  its  December  30, 
1987  recommendation  that 

"(g)iven  the  aimilar  statutory  bases  for  these 
enforcement  actions,  the  five  agencies  jointly 
should  be  able  to  develop  substantially 
Btmclar  rules  of  procedure  and  practice  for 
formal  enforcement  proceedings." 

1  CFR  305.87-12. 

To  comply  with  the  requirements  of 
section  916,  the  OCC  and  the  other 
financial  institutions  regulatory 
Agencies  issued  for  comment  a  Joint 
Notice  of  Proposed  Rulemaking  on  June 
17. 1991  (56  FR  27790).  The  joint 
proposed  rule  contained  one  set  of 
Uniform  Rules  applicable  to  all  the 
Agencies  and  separate  Local  Rules 
applicable  to  each  agency. 

The  OCC  has  received  comments  on 
the  joint  proposed  rule  and  is  now 
issuing  a  final  rule.  This  final  rule  is 
intended  to  standardize  procedures  for 
formal  administrative  actions  common 
to  at  least  four  of  the  five  Agencies  and 
to  facilitate  administrative  practice 
before  the  Agencies. 

Subpart  A  of  the  OCC's  final  nde  in  12 
CFR  part  19.  the  "Uniform  Rules,"  sets 
forth  the  uniform  rules  of  practice  and 
procedure  for  those  formal  enforcement 
actions  which  are  required  by  statute  to 
be  determined  on  the  record  after  an 
opportunity  for  an  agency  hearing  and 
which  are  common  to  at  least  four  of  the 
Agencies.  The  Uniform  Rules  in  subpart 
A  of  this  final  rule  generally  replace  the 
procedures  governing  formal 
adjudications  in  12  CFR  part  19, 
subparts  A  through  J,  which  were 
adopted  on  April  6, 1990  (55  FR  13014). 
Each  agency  is  adopting  substantially 
similar  Uniform  Rules. 

The  OCCs  Local  Rules  in  subparts  B 
through  L  of  this  final  rule  address  the 
following  topics:  Certain  formal 
enforcement  actions  not  addressed  in 
the  Uniform  Rules,  informal  actions 
which  are  not  subject  to  the  APA.  and 
procedures  to  supplement  or  facilitate 
the  processing  of  administrative 
enforcement  actions  within  the  OCC. 
The  Local  Rules  replace  the  procedures 


in  subparts  K  through  O  of  part  19 
concerning  certain  formal  and  informal 
adjudications,  practice  before  the  OCC, 
and  formal  investigations.  The  revised 
text  of  subparts  C,  D,  E.  J,  and  K 
corresponds  to  the  text  of  subparts  K.  M, 
L,  N.  and  O.  respectively.  In  the  event  of 
inconsistency  with  the  provisions  of 
subpart  A,  the  Local  Rules  govern.  The 
Local  Rules  also  provide  additional 
rules  applicable  to  formal  adjudications, 
discovery  depositions,  and  other 
document  filings  with  the  OCC. 

B.  Subpart-by-Subpart  Summary  and 
Discussion  of  Unifbrro  and  Local  Rules 

Subpart  A — Uniform  Rules  of  Practice 
and  Procedure 

This  subpart  sets  forth  rules  of 
practice  and  procedure  governing  formal 
administrative  actions,  including  rules 
on  commencing  enforcement 
proceedings,  filing  and  service  of  papers, 
motions,  discovery,  prehearing 
conferences,  public  hearings,  hearing 
subpoenas,  confiict  of  interest,  ex  parte 
communications,  rules  of  evidence,  and 
post-hearing  procedures. 

Subpart  B— Filings  With  the 
Comptroller 

This  is  a  new  subpart  which 
incorporates  the  procedures  found  in 
9  19.11.  All  materials  to  be  filed  with  or 
referred  to  the  Comptroller  or  the 
administrative  law  judge  under  part  19 
are  to  be  filed  with  the  Hearing  Clerk. 
This  does  not  include  requests  for 
document  discovery  or  responses  to 
such  requests  because  these  doctiments 
are  not  required  to  be  filed  with  the 
administrative  law  judge  or  the 
Comptroller. 

Subpart  C— Removals,  Suspensions,  and 
Prohibitions  When  a  Crime  Is  Charged 
or  a  Conviction  la  Obtained 

This  subpart  applies  to  informal 
hearings  afforded  an  institution- 
affiliated  party  who  has  been  suspended 
or  removed  from  office  or  prohibited 
from  further  participation  in  bank  affairs 
by  the  Comptroller.  The  text  of  this 
subpart  corresponds  to  the  text  of 
former  subpart  K,  which  is  incorporated 
into  this  subpart  with  minor  changes. 

Subpart  D — Exemption  Hearings  Under 
Section  12(h)  of  the  Securities  Exchange 
Act  of  1934    '         - 

This  subpart  applies  to  informal 
hearings  that  may  be  held  by  the 
Comptroller,  pursuant  to  the  authority  of 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act"),  to  grant  certain 
exemptions  from  the  securities  laws. 
The  text  of  this  subpart  corresponds  to 
the  text  of  former  subpart  M,  which  has 
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been  incorporated  into  this  sul 
minor  changes. 

Subpart  E — Disciplinary  Proa 
Involving  the  Federal  Securitii 

This  subpart  governs  formal 
adjudications  pursuant  to  the 
of  the  Exchange  Act  to  take  di 
actions  against  banks  acting  a 
municipal  securities  dealer,  a 
government  securities  broker  ( 
or  a  transfer  agent,  or  persons 
associated  with,  or  seeking  to 
associated  with  the  above  ent 

The  text  of  this  subpart  con 
to  the  text  of  the  former  subpa 
which  has  been  incorporated  i 
subpart  with  minor  changes.  1 
proceedings  shall  be  institutec 
public  basis.  Pursuant  to  S  19.^ 
subpart  A.  a  request  for  a  priv 
hearing  may  be  filed  within  2C 
service  of  the  notice  of  charge 
as  provided  in  this  subpart,  th 
Rules  in  subpart  A  apply  to  th 
proceedings. 

Subpart  F — Civil  Money  Pena 
Authority  Under  the  Securitie. 

This  subpart  governs  formal 
adjudications  pursuant  to  the 
of  section  21B  of  the  Exchange 
U.S.C.  78U-2),  as  added  by  sec 
the  Securities  Enforcement  Re 
and  Penny  Stock  Reform  Act  < 
(Pub.  L.  101-429).  These  provii 
provide  for  the  issuance  of  civ 
penalties  against  banks  actinj 
municipal  securities  dealer,  a 
government  securities  broker 
or  a  transfer  agent,  or  persons 
associated  with,  or  seeking  to 
associated  with  the  above  ent 

The  provisions  of  subpart  A 
these  proceedings.  The  procee 
shall  be  instituted  on  a  public 
Pursuant  to  i  19.33  of  subpart 
request  for  a  private  hearing  r 
filed  within  20  days  of  service 
notice  of  assessment. 

Subpart  G — Cease-and-desist 
Under  the  Securities  Laws 

This  subpart  governs  infom 
adjudications  pursuant  to  the 
of  section  21C  of  the  Exchangi 
U.S.C.  78U-3).  as  added  by  sec 
the  Securities  Enforcement  Re 
and  Penny  Stock  Reform  Act  ( 
(Pub.  L.  101-429).  These  provii 
provide  for  the  institution  of  c 
desist  proceedings  against  a  fa 
violation  of  certain  provisions 
Exchange  Act. 

These  proceedings  are  not ' 
by  statute  to  be  determined  oi 
record  after  opportunity  for  ai 
hearing."  and  thus  are  not  "fo 
adjudications  subject  to  the  A 
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in  subparts  K  through  O  of  part  19 
concerning  certain  formal  and  informal 
adjudications,  practice  before  the  OCC, 
and  formal  investigations.  The  revised 
text  of  subparts  C.  D,  E.  J,  and  K 
corresponds  to  the  text  of  subparts  K.  M, 
L,  N.  and  O,  respectively.  In  the  event  of 
inconsistency  with  the  provisions  of 
subpart  A.  the  Local  Rules  govern.  The 
Local  Rules  also  provide  additional 
rules  applicable  to  formal  adjudications, 
discovery  depositions,  and  other 
document  filings  with  the  OCC. 

B.  Subpart-by-Subpart  Summary  and 
Discussion  of  Unifbrm  and  Local  Rules 

Subpart  A — Uniform  Rules  of  Practice 
and  Procedure 

This  subpart  sets  forth  rules  of 
practice  and  procedure  governing  formal 
administrative  actions,  including  rules 
on  commencing  enforcement 
proceedings,  filing  and  service  of  papers, 
motions,  discovery,  prehearing 
conferences,  public  hearings,  hearing 
subpoenas,  conflict  of  interest,  ex  parte 
communications,  rules  of  evidence,  and 
post-hearing  procedures. 

Subpart  B— Filings  With  the 
Comptroller 

This  is  a  new  subpart  which 
incorporates  the  procedures  found  in 
S  19.11.  All  materials  to  be  filed  with  or 
referred  to  the  Comptroller  or  the 
administrative  law  judge  under  part  19 
are  to  be  filed  with  the  Hearing  Clerk. 
This  does  not  include  requests  for 
document  discovery  or  responses  to 
such  requests  because  these  documents 
are  not  required  to  be  filed  with  the 
administrative  law  judge  or  the 
Comptroller. 

Subpart  C— Removals.  Suspensions,  and 
Prohibitions  When  a  Crime  Is  Charged 
or  a  Conviction  Is  Obtained 

This  subpart  applies  to  informal 
hearings  afforded  an  institution- 
affiliated  party  who  has  been  suspended 
or  removed  from  o^ice  or  prohibited 
from  further  participation  in  bank  affairs 
by  the  Comptroller.  The  text  of  this 
subpart  corresponds  to  the  text  of 
former  subpart  K,  which  is  incorporated 
into  this  subpart  with  minor  changes. 

Subpart  D — Exemption  Hearings  Under 
Section  12(h)  of  the  Securities  Exchange 
Act  of  1934 

This  subpart  applies  to  informal 
hearings  that  may  be  held  by  the 
Comptroller,  pursuant  to  the  authority  of 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act"),  to  grant  certain 
exemptions  from  the  securities  laws. 
The  text  of  this  subpart  corresponds  to 
the  text  of  former  subpart  M,  which  has 


been  incorporated  into  this  subpart  with 
minor  changes. 

Subpart  E — Disciplinary  Proceedings 
Involving  the  Federal  Securities  Lavfs 

This  subpart  governs  formal 
adjudications  pursuant  to  the  authority 
of  the  Exchange  Act  to  take  disciplinary 
actions  against  banks  acting  as  a 
municipal  securities  dealer,  a 
government  securities  broker  or  dealer, 
or  a  transfer  agent,  or  persons 
associated  with,  or  seeking  to  become 
associated  with  the  above  entities. 

The  text  of  this  subpart  corresponds 
to  the  text  of  the  former  subpart  L, 
which  has  been  incorporated  into  this 
subpart  with  minor  changes.  The 
proceedings  shall  be  instituted  on  a 
public  basis.  Pursuant  to  S  19.33  of 
subpart  A,  a  request  for  a  private 
hearing  may  be  filed  within  20  days  of 
service  of  the  notice  of  charges.  Except 
as  provided  in  this  subpart,  the  Uniform 
Rules  in  subpart  A  apply  to  these 
proceedings. 

Subpart  F — Civil  Money  Penalty 
Authority  Under  the  Securities  Laws 

This  subpart  governs  formal 
adjudications  pursuant  to  the  authority 
of  section  21B  of  the  Exchange  Act  (15 
U.S.C.  78U-2).  as  added  by  section  202  of 
the  Securities  Enforcement  Remedies 
and  Penny  Stock  Reform  Act  of  1990 
(Pub.  L.  101-429).  These  provisions 
provide  for  the  issuance  of  civil  money 
penalties  against  banks  acting  as  a 
municipal  securities  dealer,  a 
government  securities  broker  or  dealer, 
or  a  transfer  agent,  or  persons 
associated  with,  or  seeking  to  become 
associated  with  the  above  entities. 

The  provisions  of  subpart  A  apply  to 
these  proceedings.  The  proceedings 
shall  be  instituted  on  a  public  basis. 
Pursuant  to  §  19.33  of  subpart  A,  a 
request  for  a  private  hearing  may  be 
filed  within  20  days  of  service  of  the 
notice  of  assessment. 

Subpart  G — Cease-and-desist  Authority 
Under  the  Securities  Laws 

This  subpart  governs  informal 
adjudications  pursuant  to  the  authority 
of  section  21C  of  the  Exchange  Act  (15 
U.S.C.  78u-^).  as  added  by  section  203  of 
the  Securities  Enforcement  Remedies 
and  Penny  Stock  Reform  Act  of  1990 
(Pub.  L.  101-429).  These  provisions 
provide  for  the  institution  of  cease-and- 
desist  proceedings  against  a  bank  for 
violation  of  certain  provisions  of  the 
Exchange  Act. 

These  proceedings  are  not  "required 
by  statute  to  be  determined  on  the 
record  after  opportunity  for  an  agency 
hearing,"  and  thus  are  not  "formal" 
adjudications  subject  to  the  APA.  See  5 


U.S.C.  554(a).  The  OCC  has  determined, 
however,  diat  these  proceedings  should 
be  conducted  in  a  maimer  comparable 
to  a  formal  adjudication  to  afford 
affected  parties  with  the  procedural 
protection  of  the  APA. 

This  subpart  provides,  therefore,  that 
the  provisions  for  formal  adjudications 
in  subpart  A  are  applicable  to  these 
proceedings.  The  proceedings  shall  be 
instituted  on  a  public  basis.  Pursuant  to 
S  19.33  of  subpart  A,  any  request  for  a 
private  hearing  must  be  filed  within  20 
days  of  service  of  the  notice  of  charges. 

Subpart  H — Change  in  Bank  Control 

This  subpart  governs  formal 
adjudications  under  section  7(j)  of  the 
Federal  Deposit  Insurance  Act  ("FDIA") 
(12  U.S.C.  1817(j))  concerning  the  review 
of  a  determination  by  the  Comptroller 
disapproving  an  application  to  acquire 
control  of  a  national  bank. 

Upon  issuance  of  the  OCCs  written 
disapproval  of  a  change-in-control 
application,  the  appUcant  may  file  a 
written  request  for  a  hearing  within  ten 
days  after  service  of  the  notice  of 
disapproval.  To  preserve  the  applicant's 
right  to  a  hearing,  an  answer  must  also 
be  filed  within  20  days  of  the  date  of  the 
notice,  specifically  denying  those 
portions  of  the  notice  which  are 
disputed.  If  the  applicant  fails  to  file  a 
timely  answer.  Enforcement  Counsel 
may  file  a  motion  for  a  default  judgment. 
Absent  a  finding  of  good  cause  for 
failure  to  file  a  timely  answer,  the 
administrative  law  judge  shall  issue  a 
recommended  decision  containing  the 
findings  and  relief  sought  in  the  notice. 

As  provided  in  S  19.18(a)(2)  of  subpart 
A,  change-in-control  proceedings 
commence  with  the  issuance  of  an  order 
by  the  Comptroller.  This  hearing  order 
will  set  forth  the  OCCs  jurisdictional 
authority  over  the  proceeding  and  will 
address  the  appHcant's  request  for 
hearing.  Except  as  provided  in  this 
subpart,  the  Uniform  Rules  in  subpart  A 
apply  to  these  proceedings. 

Subpart  I— Discovery  Depositions  and 
Subpoenas 

This  subpart  provides  that  a  party 
may  take  the  deposition  of  an  expert  or 
of  another  person,  including  another 
party,  who  has  direct  knowledge  of 
matters  that  are  non-privileged, 
relevant,  and  material  to  the  proceeding 
and  where  there  is  a  need  for  the 
deposition.  While  permitting  the 
depositions  of  experts  and  persons 
having  direct  knowledge  of  the  matters 
at  issue  in  a  proceeding,  this  provision  is 
not  intended  to  allow  unlimited 
deposition  discovery  or  the  taking  of 
senior  OCC  officials'  depositions,  unless 
those  individuals  have  direct  knowledge 


about  the  facts  of  the  case.  Rather,  it  is 
intended  to  permit  limited  deposition 
discovery  of  experts  and  persons  having 
direct  knowledge  of  the  facts  who  may 
be  called  on  to  testify  at  the 
administrative  hearing. 

This  subpart  also  provides  that  at  the 
request  of  a  party,  the  administrative 
law  judge  shall  issue  a  subpoena 
requiring  the  attendance  of  a  witness  at 
a  deposition.  The  party  requesting  the 
subpoena  is  responsible  for  serving  it  on 
the  person  named  therein,  or  on  that 
person's  counsel.  The  person  named  in 
the  subpoena  may  file  a  motion  to  quash 
or  modify  the  subpoena  within  the  time 
for  compliance  set  forth  in  the  subpoena, 
but  in  no  case  later  than  ten  days  after 
the  date  of  service. 

Subpart  /—Formal  Investigations 

This  subpart  and  the  conflict  of 
interest  provision  of  the  Uniform  Rules 
(S  19.8  of  subpart  A)  apply  to  formal 
investigations  initiated  by  order  of  the 
Comptroller  or  the  Comptroller's 
delegate,  pursuant  to  the  authority  of  the 
banking  laws  and  the  Exchange  Act 
The  text  of  this  subpart  corresponds  to 
the  text  of  former  subpart  N,  which  has 
been  incorporated  into  this  subpart  with 
minor  modifications  to  reference  the 
Uniform  Rules. 

Subpart  K— Parties  and 
Representational  Practice  Before  the 
OCC:  Standards  of  Conduct 

This  subpart  sets  forth  rules  relating 
to  parties  and  representational  practice 
before  the  OCC  including  the  imposition 
of  disciplinary  sanctions  against 
individuals  who  appear  before  the  OCC 
in  a  representational  capacity  in  an 
adjudicatory  proceeding  under  this  part 
or  in  other  matters  relating  td  a  client's 
rights,  privileges,  or  liabilities.  The  text 
of  this  subpart  corresponds  to  the  text  of 
former  subpart  O,  which  has  been 
incorporated  into  this  subpart  with 
minor  modifications  to  reference  the 
Uniform  Rules  and  to  clarify  the  scope 
of  the  proceedings. 

Subpart  L — Equal  Access  to  Justice  Act 

This  subpart  directs  the  reader  to  31 
CFR  part  6  which  contains  the 
regulations  governing  Equal  Access  to 
Justice  claims  with  respect  to  OCC 
formal  adjudicatory  proceedings. 

C  Comments 

In  response  to  the  June  17, 1991,  joint 
notice  of  proposed  rulemaking,  the  OCC 
and  the  other  Agencies  received  three 
comment  letters.  The  five  Agencies  have 
jointly  reviewed  the  portions  of  the 
conunents  oonceming  the  Uniform 
Rules.  The  specific  questions  and 
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objections  pertaining  to  the  Uniform 
Rules  are  discussed  below. 

(1)  One  commenter  stated  that,  in  light 
of  the  decision  of  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit  in 
Ambers  v.  FDIC.  July  2. 1991.  the 
provisions  in  S  19-19  requiring  an 
administrative  law  judge  to  grant  a 
default  order  against  a  respondent  who 
has  not  filed  a  timely  answer  are  not 
consistent  with  the  holding  in  Amberg. 
The  commenter  suggested  that  changes 
be  made  to  the  section  to  allow  a  late 
filing  if  good  cause  is  shown  and 
recommended  that  "good  cause"  be 
defined  consistent  with  the  definition 
appearing  in  the  Federal  Rules  of  Civil 
Procedure. 

The  Uniform  Rules  allow  an 
administrative  law  judge  to  extend  time 
limits  for  good  cause  {§  19.13)  and 
require  that  defaults  be  entered  only 
upon  a  motion  for  default  filed  by 
Enforcement  Counsel  (§  19.19).  thereby 
permitting  respondents  an  opportimity 
to  oppose  such  a  motion.  Thus,  the  rules 
address  the  concerns  raised  by  the 
commenter.  However,  to  alleviate 
confusion,  the  Agencies  have  changed 
the  wording  of  the  final  default  rule  to 
make  this  process  more  explicit. 

(2)  A  commenter  suggested  that 
uniform  rules  should  also  be  drafted  for 
formal  investigations.  Equal  Access  to 
Justice  Act  implementation,  sanctions, 
and  a  number  of  other  procedures. 

The  lack  of  uniformity  in  these  areas 
is  based  on  the  scope  of  section  916  of 
FIRREA.  As  noted  above,  the  purpose 
for  the  enactment  of  section  916  was  the 
improvement  and  expedition  of  formal 
enforcement  proceedings  subject  to  the 
APA  Cf.  1  CFR  305.87-12;  H.R.  Conf. 
Rep.  No.  222.  lOlst  Cong..  1st  Sess.  442 
(1989).  Accordingly,  the  inclusion  of  non- 
APA  proceedings  would  exceed  the 
statutory  mandate  of  section  916  and 
would  present  practical  implementation 
problems  as  well.  For  example,  the 
Uniform  Rules  do  not  contain  provisions 
for  formal  investigations.  This  is 
because  investigatory  proceedings  are 
not  formal  adjudicatory  proceedings 
subject  to  the  APA.  In  addition,  the 
statutory  authority  for  formal 
investigations  arises  in  several  statutes, 
and  the  Agencies  have  differing  policies 
concerning  the  frequency,  length,  and 
procedures  for  formal  investigations. 
This  diversity  in  statutory  authority  is 
reflected  in  the  independent  and 
separate  procedures  of  each  agency. 
Therefore,  the  Agencies  have  not 
changed  these  provisions. 

(3)  The  same  commenter  suggested 
that  the  Agencies  consider  adopting 
rules  concerning  the  publication  of 
enforcement  orders  and  actions  to 
promote  uniformity. 


Congress  recently  addressed  this 
concern  when  it  amended  12  U.S.C. 
1818(u)  in  Title  XXV  of  the  Crime 
Control  Act  of  1990.  Public  Law  No.  101- 
647, 104  Stat.  4789.  The  Agencies  are 
required  by  statute  to  publish  all  final 
orders  and  other  documents  subject  to 
enforcement  action.  Each  of  the 
Agencies  has  procedures  implementing 
this  statutory  directive  and  most,  if  not 
all,  enforcement  decisions  may  be  found 
by  consulting  the  Public  Reading  Rooms 
or  libraries  of  each  agency.  In  addition, 
each  of  the  Agencies  frequently  issues 
press  releases  concerning  recent  cases 
and  decisions.  Therefore,  no  change  in 
the  Uniform  Rules  is  warranted. 

(4)  An  issue  was  raised  by  two  of  the 
commenters  concerning  the  different 
positions  taken  by  the  Agencies  on 
discovery  depositions.  The  commenters 
stated  that  use  of  discovery  depositions 
would  encourage  settlements  and  would 
result  in  the  increased  use  of  summary 
judgment  by  establishing  the  absence  of 
disputes  as  to  material  facts. 

The  scope  of  discovery  which  would 
be  permitted  in  the  Uniform  Rules  was 
considered  at  length.  The  Agencies 
determined  that  broad  document 
discovery  would  be  permitted  generally; 
however,  they  recognized  that  there  is 
no  constitutional  right  to  prehearing 
discovery,  including  deposition 
discovery,  in  Federal  administrative 
proceedings.  See  Sims  v.  National 
Transportation  Safety  Board.  662  F.2d 
668,  671  (10th  Cir.  1981);  P.S.C. 
Resources.  Inc.  v.  N.L.R.B.,  576  F.2d  380. 
386  (1st  Cir.  1978);  Silverman  v. 
Commodity  Futures  Trading  Comm.,  549 
F.2d  28,  33  (7th  Cir.  1977).  Further,  the 
APA  contains  no  provisions  for 
prehearing  discovery,  and  the  discovery 
provisions  of  the  Federal  Rules  of  Civil 
Procedure  are  inapplicable  to 
administrative  proceedings.  Frillette  v. 
Kimberlin,  506  F.2d  205  (3rd  Cir.  1974). 
cert,  denied  in  U.S.  980  (1975).  Rather, 
each  agency  determines  the  extent  of 
discovery  to  which  a  party  in  an 
administrative  hearing  is  entiUed. 
McClelland  \.  Andrus,  606  F.2d  1278, 
1285  (D.C.  Cir.  1979). 

The  Agencies  attempted  to  strike  a 
balance  between  the  due  process 
interests  of  respondents  in  obtaining 
pretrial  disclosure,  including  discovery 
depositions,  and  the  Agencies'  need  for 
swift  adjudication  while  preserving 
limited  resources.  This  process  included 
taking  into  account  the  various  interests 
and  concerns  of  both  the  industry  and 
public  constituencies  which  each  agency 
serves,  as  well  as  each  agency's  own 
institutional  interests  and  concerns.  The 
contrasting  interests  and  concerns  are 
reflected  in  the  types,  complexity,  and 
quantity  of  enforcement  actions  brought 


by  each  agency;  the  methods  of 
litigation  and  opportunity  for  setUement 
in  such  actions;  the  structure  and 
available  resources  of  each  regulator, 
and  the  supervisory  procedures 
developed  internally  by  each  agency. 
This  process  resulted  in  divergent 
provisions  on  the  use  of  discovery 
depositions. 

"Thus,  the  experiences  of  the  OCC.  the 
Board  of  Governors,  and  the  OTS 
resulted  in  a  finding  that  discovery 
depositions  served  a  useful  purpose  by 
promoting  fact  finding  and  encouraging 
settlements.  Because  of  the  increasing 
complexity  of  enforcement  actions, 
where  typically  multiple  counts,  multiple 
parties,  and  several  types  of 
enforcement  actions  are  combined  into 
one,  it  was  found  that  discovery 
depositions  could  be  useful  in  aiding 
both  respondents  and  the  regulator  in 
resolving  cases  expeditiously.  Discovery 
depositions  for  the  OCC,  the  Board  of 
Governors,  and  the  OTS.  however,  are 
limited  to  witnesses  that  have  factual, 
direct,  and  personal  knowledge  of  the 
matters  at  issue  and  expert  witnesses. 
The  FDIC  and  the  NCUA  determined 
that  the  interests  of  respondents  in 
further  pretrial  disclosure  in  their 
respective  proceedings  were  mitigated 
by  the  availability  of  extensive 
document  discovery  that  complements 
the  document-intensive  nature  of  their 
proceedings. 

(5)  A  commenter  suggested  that  the 
definition  of  "decisional  employee"  in 
S  19.3(e)  be  expanded  to  preclude  from 
service  in  a  decisional  capacity  any 
employee  of  the  Agencies  who  had 
served  within  the  previous  12  months  on 
the  enforcement  staff  of  any  of  the 
Agencies.  The  commenter  suggested  that 
this  expansion  would  protect  against 
bias  and  conOicting  interest 

The  Agencies  did  not  adopt  this 
suggestion.  The  APA  forbids  an 
employee  from  acting  in  a  decisional 
capacity  In  a  specific  case  where  the 
employee  has  acted  in  an  investigative 
or  prosecutorial  function  in  that  same 
case  or  in  a  factually  related  case.  5 
U.S.C.  554(d).  Accordingly.  Congress  has 
already  drawn  the  line  defining  conflicts 
of  interest  in  this  context.  The  Agencies 
determined  that  following  the  APA 
formulation  was  the  preferred  course  of 
action. 

(8)  A  conunenter  recommended  that 
§  ig.l6(b)  be  modified  to  require  that  an 
agency  set  forth  in  a  notice  not  only 
those  facts  showing  that  an  agency  is 
entitled  to  relief  of  some  kind  but  also 
those  facts  required  for  the  particular 
relief  requested. 

The  Agencies  believe  that  {  19.18(b) 
meets  the  standards  for  notice  pleading 


set  forth  in  Rule  8  of  the  Fedi 
Civil  Procedure.  The  Agencii 
determined  that  this  is  suffic 
pleading  for  administrative  i 
See  First  National  Monetary 
Corporation  v.  Weinberger,  ( 
1334, 1339  (6th  Cir.  1987);  Boi 
Corporation  v.  Federal  Tradi 
Commission,  498  F.Supp.  772 
1980).  Therefore,  no  change  i 
Uniform  Rules  is  warranted. 

(7)  A  commenter  suggestec 
Uniform  Rules  regarding  sev 
proceedings  are  unduly  strin 
of  the  severity  of  sanctions  e 
commenter  stated  that  any 
inconsistency  or  conflict  in  t 
of  respondents  should  warra 
severance  without  the  neces 
weighing  any  countervailing 
The  commenter  further  state 
concerns  regarding  administ 
economy  ere  not  entitled  to  ' 
light  of  the  small  number  of  i 
have  been  adjudicated  by  th 
in  the  past. 

The  Agencies  noted  that  a 
weighing  test  for  severance  i 
Federal  courts  in  criminal  ca 
Roach  V.  National  Transport 
Safety  Board,  804  F.2d  1147, 
Cir.  1986),  cert,  denied,  496 1 
(1988),  demonstrating  that  th 
test  appropriately  may  be  aj: 
cases  involving  substantial  i 
and  penalties.  In  addition,  th 
interest  in  economy  and  effi( 
resolving  an  administrative  i 
exists  independent  of  the  tot 
of  adjudications  at  any  parti 
Therefore,  the  Agencies  did 
this  provision. 

(8)  Section  19.24(c)  provid( 
privileged  documents  are  no 
discoverable.  A  commenter  i 
the  right  of  Enforcement  Coi 
assert  the  deliberative  proce 
pursuant  to  S  19.24(c)  on  gro 
some  instances,  it  is  subject 
Enforcement  Counsel  seekin 
disclosure  of  relevant  and  pi 
material.  The  commenter  suj 
instead  that  all  material  for  ' 
deliberative  process  privileg 
should  be  produced  pursuan 
protective  order  barring  pub 
disclosure,  and  that  §  19.24  t 
provide  for  in  camera  inspec 
disputed  privileged  material 
administrative  law  judge. 

^  The  Agencies  believe  that 
Enforcement  Counsel  should 
right  to  assert  the  deliberati) 
privilege  at  the  outset.  Ampl 
challenge  an  improper  asser 
privilege  already  are  availat 
respondents  without  modify: 
Section  19.25(e)  provides  tha 
documents  withheld  from  pr 
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by  each  agency;  the  methods  of 
litigation  and  opportunity  for  settlement 
in  such  actions;  the  structure  and 
available  resources  of  each  regulator, 
and  the  supervisory  procedures 
developed  internally  by  each  agency. 
This  process  resulted  in  divergent 
provisions  on  the  use  of  discovery 
depositions. 

Thus,  the  experiences  of  the  OCC.  the 
Board  of  Governors,  and  the  OTS 
resulted  in  a  finding  that  discovery 
depositions  served  a  useful  purpose  by 
promoting  fact  fmding  and  encouraging 
settlements.  Because  of  the  increasing 
complexity  of  enforcement  actions, 
where  typically  multiple  counts,  multiple 
parties,  and  several  types  of 
enforcement  actions  are  combined  into 
one,  it  was  found  that  discovery 
depositions  could  be  useful  in  aiding 
both  respondents  and  the  regulator  in 
resolving  cases  expeditiously.  Discovery 
depositions  for  the  OCC.  the  Board  of 
Governors,  and  the  OTS,  however,  are 
limited  to  witnesses  that  have  factual, 
direct,  and  personal  knowledge  of  the 
matters  at  issue  and  expert  witnesses. 
The  FDIC  and  the  NCUA  determined 
that  the  interests  of  respondents  in 
further  pretrial  disclosure  in  their 
respective  proceedings  were  mitigated 
by  the  availability  of  extensive 
document  discovery  that  complements 
the  document-intensive  nature  of  their 
proceedings. 

(5)  A  commenter  suggested  that  the 
definition  of  "decisional  employee"  in 
§  19.3(e)  be  expanded  to  preclude  from 
service  in  a  decisional  capacity  any 
employee  of  the  Agencies  who  had 
served  within  the  previous  12  months  on 
the  enforcement  staff  of  any  of  the 
Agencies.  The  commenter  suggested  that 
this  expansion  would  protect  against 
bias  and  conflicting  interest 

The  Agencies  did  not  adopt  this 
suggestion.  The  APA  forbids  an 
employee  from  acting  in  a  decisional 
capacity  in  a  specific  case  where  the 
employee  has  acted  in  an  investigative 
or  prosecutorial  function  in  that  same 
case  or  in  a  factually  related  case.  5 
U.S.C.  554(d).  Accordingly.  Congress  has 
already  drawn  the  line  defming  conflicts 
of  interest  in  this  context  The  Agencies 
determined  that  following  the  APA 
formulation  was  the  preferred  course  of 
action. 

(6)  A  commenter  recommended  that 

§  19.18(b)  be  modified  to  require  that  an 
agency  set  forth  in  a  notice  not  only 
those  facts  showing  that  an  agency  is 
entitled  to  relief  of  some  kind  but  also 
those  facts  required  for  the  particular 
relief  requested. 

The  Agencies  believe  that  {  19.18(b) 
meets  the  standards  for  notice  pleading 


set  forth  in  Rule  8  of  the  Federal  Rules  of 
Civil  Procedure.  The  Agencies  have 
determined  that  this  is  sufficient 
pleading  for  administrative  proceedings. 
See  First  National  Monetary 
Corporation  v.  Weinberger,  819  F.2d 
1334, 1339  (6th  Cir.  1987);  Boise  Cascade 
Corporation  v.  Federal  Trade 
Commission,  498  F.Supp.  772,  780  p.Del. 
1980).  Therefore,  no  change  in  the 
Uniform  Rules  is  warranted. 

(7)  A  commenter  suggested  that  the 
Uniform  Rules  regarding  severance  of 
proceedings  are  unduly  stringent  in  light 
of  the  severity  of  sanctions  at  stake.  "The 
commenter  stated  that  any 
inconsistency  or  conflict  in  the  position 
of  respondents  should  warrant 
severance  without  the  necessity  of 
weighing  any  countervailing  interests. 
The  commenter  further  stated  that 
concerns  regarding  administrative 
economy  are  not  entitled  to  weight  in 
light  of  the  small  number  of  cases  that 
have  been  adjudicated  by  the  Agencies 
in  the  past. 

The  Agencies  noted  that  a  similar 
weighing  test  for  severance  is  applied  by 
Federal  courts  in  criminal  cases,  see  e.g.. 
Roach  V.  National  Transportation 
Safety  Board,  804  F.2d  1147. 1151  (10th 
Cir.  1986).  cert,  denied,  496  U.S.  1006 
(1988),  demonstrating  that  the  weighing 
test  appropriately  may  be  applied  in 
cases  involving  substantial  sanctions 
and  penalties.  In  addition,  the  general 
interest  in  economy  and  efficiency  in 
resolving  an  administrative  adjudication 
exists  independent  of  the  total  volume 
of  adjudications  at  any  particular  time. 
Therefore,  the  Agencies  did  not  change 
this  provision. 

(8)  Section  19.24(c)  provides  that 
privileged  documents  are  not 
discoverable.  A  commenter  questioned 
the  right  of  Enforcement  Counsel  to 
assert  the  deliberative  process  privilege 
pursuant  to  \  19.24(c)  on  grounds  that  in 
some  instances,  it  is  subject  to  abuse  by 
Enforcement  Counsel  seeking  to  prevent 
disclosure  of  relevant  and  probative 
material.  The  commenter  suggested 
instead  that  all  material  for  which  the 
deliberative  process  privilege  is  claimed 
should  be  produced  pursuant  to  a 
protective  order  barring  public 
disclosure,  and  that  §  19.24  should 
provide  for  in  camera  inspection  of 
disputed  privileged  material  by  the 
administrative  law  judge. 

.,  The  Agencies  believe  that 
Enforcement  Counsel  should  retain  the 
right  to  assert  the  deliberative  process 
privilege  at  the  outset.  Ample  means  to 
challenge  an  improper  assertion  of 
privilege  already  are  available  to 
respondents  without  modifying  S  19.24. 
Section  19.25(e)  provides  that  all 
documents  withheld  from  production  on 


grounds  of  privilege  must  be  reasonably 
identified  and  must  be  accompanied  by 
a  statement  of  the  basis  for  the  assertion 
of  privilege.  In  the  event  that  a 
respondent  believes  that  grounds  exist 
to  challenge  Enforcement  Counsel's 
assertion  of  the  deliberative  process 
privilege,  respondent  would  be  able  to 
utilize  the  identifying  information  and 
statement  to  challenge  the  assertion  of 
the  privilege  before  the  administrative 
law  judge.  Confronted  with  such  a 
challenge,  an  administrative  law  judge 
would  need  no  further  speci^c  authority 
by  rule  to  inquire  of  Enforcement 
Counsel  as  to  the  basis  of  the  assertion 
of  the  privilege,  to  conduct  an  inspection 
of  the  assertedly  privileged  material  in 
camera,  and  then  to  rule  whether  the 
privilege  can  be  maintained.  For  these 
reasons,  no  change  has  been  made  in 
this  provision. 

(9)  A  commenter  suggested  that  the 
determination  to  seal  a  docxunent 
pursuant  to  S  19.33(b)  should  be  subject 
to  review  by  an  administrative  law 
judge  under  an  abuse  of  discretion 
standard.  It  was  also  proposed  that  a 
respondent  should  be  able  to  request 
that  certain  information  such  as 
confidential  personal  information  be 
f.led  under  seal. 

The  Uniform  Rules  accommodate  this 
last  concern  by  permitting  a  respondent 
to  file  a  motion  to  seal  a  document 
containing  confidential  personal 
information.  However,  the  statutory 
language  of  12  U.S.C.  1818(u)(6)  and 
1786(8)(6)  vests  the  Agencies  with 
exclusive  authority  to  seal  all  or  part  of 
a  dociunent  if  disclosure  would  be 
contrary  to  the  public  interest  Thus,  the 
Agencies  disagree  with  the  commenter 
that  this  determination  should  be 
subject  to  review  by  an  administrative 
law  judge. 

(10)  A  commenter  suggested  deleting 
S  19.36(c)(2),  which  provides  that  any 
document  prepared  by  a  Federal 
financial  institutions  regulatory  agency 
or  by  a  state  regulatory  agency  is 
admissible  with  or  without  a  sponsoring 
witness.  The  commenter  stated  that  the 
provision  violates  normal  evidentiary 
standards  and  raises  due  process 
concerns. 

The  first  sentence  of  S  19.36(c)(2) 
cross-references  S  19.36(a),  which  makes 
agency  prepared  documents  subject  to 
the  same  evidentiary  standards  as  those 
that  are  applicable  to  non-agency 
prepared  documents.  Moreover,  the 
same  types  of  agency  prepared 
documents  tend  to  be  introduced  into 
evidence  in  every  case.  These 
documents,  such  as  examination  reports, 
rarely  give  rise  to  authentication  issues, 
and  the  Agencies  feel  that  requiring  a 
sponsoring  witness  for  such  documents 


needlessly  consumes  judicial  resource 
and  impedes  the  hearing  process. 
Therefore,  no  change  has  been  made  in 
this  provision. 

(11)  A  commenter  suggested  that 
under  fi  ig.39(b)(2),  a  party  should  be 
able  to  raise  a  new  legal  argument  in  the 
exceptions  filed  to  an  administrative 
law  judge's  recommended  decision  and 
that  the  Agency  Head  should  not  be 
precluded  from  considering  such  an 
argument. 

The  Agencies  agree  with  the 
commenter  that  the  Agency  Head 
should  have  the  discretion  to  determine 
whether  a  new  argument  that  is  raised 
for  the  first  time  in  the  exceptions 
should  be  considered,  even  if  the  party 
had  a  prior  opportunity  to  make  the 
argument  For  example,  the  Agency 
Head  should  have  the  discretion  to 
consider  whether  a  new  argument  has 
important  legal  and  policy  implications 
which  warrant  its  consideration. 
Accordingly,  the  language  of  S  19.39(b) 
(2)  is  amended  to  read  that  "No 
exception  need  be  considered  •  •  *  " 
[emphasis  added] 

However,  the  Agencies  do  not  believe 
that  the  Agency  Head  should,  in  effect 
be  required  to  consider  new  arguments 
raised  for  the  first  time  in  the 
exceptions.  Such  a  provision  could 
encourage  careless  or  even  deceptive 
pleading.  Generally,  a  party  should  be 
permitted  to  submit  a  new  argument 
only  if  there  was  no  previous 
opportunity  to  present  the  argument 
e.g.,  a  relevant  court  decision  has  been 
issued  in  the  interim  since  the  filing  of 
the  recommended  decision. 

D.  Additional  Modifications  to  the 
Uniform  and  Local  Rules 

In  conjunction  with  the  other  financial 
institutions  regulatory  agencies,  the 
OCC  is  amending  the  Uniform  Rules  to 
replace  generic  definitional  terms  with 
terms  specifically  applicable  to  the  OCL 
and  its  operations.  Thus,  the  OCC  is 
replacing  the  terms  "Agency  Head"  and 
"Agency"  with  "Comptroller"  and 
"OCC."  and  is  restricting  the  "scope" 
provision  to  those  statutes  subject  to 
OCC  jurisdiction.  Further  conforming 
changes  have  been  made  to  the 
definitions  of  Local  Rules.  Uniform 
Rules,  and  OFIA.  Each  of  the  other 
Agencies  has  made  similar  changes. 

The  purpose  of  these  changes  is  to 
make  the  Uniform  Rules  easier  to 
understand  and  use.  These  changes  do 
not  affect  the  substance  of  the  Uniform 
Rules. 

The  OCC  is  making  various  other 
minor  technical  and  conforming  changes 
to  the  Uniform  and  Local  Rules  to 
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improve  the  clarity  and  consistency  of 
the  rules,  including  the  following. 

To  ensure  consistency  of 
administration,  S  19.161(c),  which 
provides  for  waiver  of  hearing  if  an 
appUcant  fails  to  file  an  answer  or  a 
request  for  hearing  on  a  change-in-bank- 
control  disapproval,  has  been  amended 
to  provide  the  same  procedures  as  in 
§  19.19(c)  of  the  Uniform  Rules. 

Section  19.170  has  been  amended  to 
clarify  that  discovery  depositions  may 
be  taken  only  in  formal  administrative 
actions  instituted  under  subpart  A  or 
other  actions  subject  to  the  procedures 
of  subpart  A  Discovery  depositions  may 
not  be  taken  in  informal  administrative 
actions  under  subparts  C  and  D  which 
are  not  subject  to  the  rules  in  subpart  A. 

To  reflect  the  changes  made  in 
subparts  A  and  H  concerning  change-in- 
bank-control  proceedings,  technical 
amendments  to  12  CFR  5.50  (Change  in 
bank  control)  will  be  made  in  a  separate 
fmal  rule. 

E.  Immediate  Effective  Date 

The  Comptroller  is  adopting  this 
regulation  effective  upon  publication  in 
the  Federal  Register,  without  the  usual 
30-day  delay  of  effectiveness  provided 
for  in  the  APA.  5  U.S.C.  553.  While  the 
APA  requires  pubUcation  of  a 
substantive  regulation  not  less  than  30 
days  before  its  effective  date,  the 
delayed  effective  date  requirement  may 
be  waived  for  "good  cause." 

Good  cause  for  the  waiver  of  the  30- 
day  requirement  may  be  found  if  the 
delayed  effective  date  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  5  U.S.C.  553(b)(B).  See  Central 
Lincoln  Peoples'  Utility  Dist.  v.  Johnson, 
735  F.2d  1101. 1117  (9th  Cir.  1984).  The 
necessity  for  compliance  with  a 
statutorily  prescribed  time  limit  can  also 
contribute  to  a  finding  of  good  cause. 
See  Philadelphia  Citizens  in  Action  v. 
Schweiker.  669  F.2d  877.  881-688  (3rd 
Cir.  1982).  In  the  present  case,  the 
implementation  of  a  delayed  effective 
date  would  impair  the  ability  of  the 
Agencies  to  comply  with  the  statutory 
mandate  in  section  916  of  FIRREA  and 
would  be  impracticable  and  contrary  to 
the  public  interest. 

Section  916  of  FIRREA  contains  a  dual 
mandate  from  Congress  to  the  five 
agencies  to  (1)  establish  their  own  pool 
of  administrative  law  judges  and  (2)  to 
develop  Uniform  Rules  and  procedures 
for  administrative  hearings  "(bjefore  the 
close  of  the  24-month  period  beginning 
on  the  date  of  the  enactment  of  this  Act 
■August  9. 1989)."  In  order  to  properly 
address  these  two  requirements,  the 
Uniform  Rules  and  the  administrative 
law  judge  pool  should  be  implemented 
in  a  coordinated  and  harmonious 


fashion.  If  the  pool  is  established  prior 
to  the  rules,  the  administrative  law 
judges  may  be  required  to  adjudicate 
some  cases  under  prior  regulations 
before  the  Uniform  Rules  are  effective. 
The  result  would  be  confusion  for 
parties  and  a  lack  of  uniformity  in 
adjudication  directly  contrary  to  the 
purpose  of  section  916.  It  would, 
therefore,  be  impracticable  and  contrary 
to  the  public  interest  to  delay  the 
effective  date  for  implementation  of  the 
Uniform  Rules. 

F.  Applicability  of  Revised  Rules  to 
Enforcement  Proceedings 

Part  19.  as  revised  by  this  final  rule, 
applies  to  any  proceeding  that  is 
commenced  by  the  issuance  of  a  notice 
on  or  after  August  9. 1991.  The  former 
version  of  Part  19  appUes  to  any 
proceeding  commenced  prior  to  August 
9. 1991  unless,  with  the  consent  of  the 
presiding  officer,  the  parties  agree  to 
have  the  proceeding  governed  by 
revised  Part  19. 

G.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  OCC 
certifies  that  this  final  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibihty  analysis  is  not  required. 

This  rule  implements  section  916  of 
FIRREA  which  requires  the  Federal 
banking  agencies  and  the  NCUA  to 
develop  a  set  of  uniform  rules  and 
procedures  for  administrative  hearings. 
The  purpose  of  the  OCC's  revised 
regulation  is  to  secure  a  just  and  orderiy 
determination  of  administrative 
proceedings.  Because  the  OCC  already 
has  in  place  rules  of  practice  and 
procedure,  this  final  rule  imposes  only 
minor  burdens  on  all  institutions, 
regardless  of  size. 

H.  Executive  Order  12291 

The  OCC  has  determined  that  this 
final  rule  does  not  constitute  a  "major 
rule"  within  the  meaning  of  Executive 
Order  12291  and  Treasiuy  Department 
Guidelines.  Accordingly,  a  Regulatory 
Impact  Analysis  is  not  required  on  the 
grounds  that  this  final  rule  (1)  will  not 
have  an  annual  e^ect  on  the  economy  of 
$100  million  or  more.  (2)  will  not  result 
in  a  major  increase  in  the  cost  of 
financial  institution  operations  or 
governmental  supervision,  and  (3)  will 
not  have  a  significant  adverse  effect  on 
competition  (foreign  and  domestic), 
employment  investment  productivity  or 
innovation,  within  the  meaning  of  the 
executive  order. 

This  final  rule  implements  section  916 
of  FIRREA  which  requires  the  Federal 


banking  agencies  and  the  NCUA  to 
develop  a  set  of  uniform  rules  and 
procedures  for  administrative  hearings. 
Because  the  OCC  already  has  in  place 
rules  of  practice  and  procedure,  this 
final  rule  should  result  in  no  significant 
additional  burden  for  regulated 
institutions.  The  final  rule  would  not 
have  a  significant  impact  on  competition 
or  impose  other  significant  economic 
burdens. 

List  of  Subjects  in  12  CFR  Part  19 

Administrative  practice  and 
procedure.  Crime,  Ex  parte 
communications.  Hearing  procedure. 
Investigations.  National  banks. 
Penalties.  Sedtirities. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  common 
preamble,  part  19  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations,  is 
revised  to  read  as  follows: 

PART  19— RULES  OF  PRACTICE  AND 
PROCEDURE 

Sut>part  A— Untform  Rules  of  Practice  and 
Procedur* 

Sec. 

19.1  Scope. 

19.2  Rules  of  construction. 

19.3  Definitions. 

19.4  Authority  of  the  ComptrollBr. 

19.5  Authority  of  the  administrative  law 
judge. 

19.6  Appearance  and  practice  in 
adjudicatory  proceedings. 

19.7  Good  faith  certification. 
19.S    Conflicts  of  interest. 

19.9  Ex  parte  communications. 

19.10  Filing  of  papers. 

19.11  Service  of  papers. 

19.12  Construction  of  time  limits. 

19.13  Change  of  time  limits. 

19.14  Witness  fees  and  expenses. 

19.15  Opportunity  for  informal  settlement. 

19.16  OCC's  right  to  conduct  examination. 

19.17  Collateral  attacks  on  adjudicatory 
proceeding. 

19.18  Commencement  of  proceeding  and 
contents  of  notice. 

19.19  Answer. 

19.20  Amended  pleadings. 

19.21  Failure  to  appear. 

19.22  Consolidation  and  severance  of 
actions. 

19.23  Motions. 

19.24  Scope  of  document  discovery. 

19.25  Request  for  document  discovery  from 
parties. 

19.26  Document  subpoenas  to  nonparties. 

19.27  Deposition  of  witness  unavailable  for 
hearing. 

19.28  Interlocutory  review. 

19.29  Summary  disposition. 

19.30  Partial  sununary  disposition. 

19.31  Scheduling  and  prehearing 
conferences. 

19.32  Prehearing  submissions. 
19  J3    Public  hearings. 


See. 

19.34  Hetuing  subpoenas. 

19.35  Conduct  of  hearings. 

19.36  Evidence. 

19.37  Proposed  findings  and  a 
19.30  Recommended  decision  i 

record. 

19.39  Exceptions  to  recommen 

10.40  Review  by  the  Comptroll 

19.41  Stays  pending  judicial  re 

Subpart  B— Procedural  Rules  1 
Adjudications 

19.100    Scope. 

laiOl    Delegation  to  OFIA. 

Subpart  C— Removals,  Sutpcci 
Protilbitions  When  a  Crime  Is  ( 
Conviction  is  Obtained 

19.110  Scope. 

19.111  Suspension  or  removal. 

19.112  Informal  hearing. 

19.113  Recommended  and  fma 

Subpart  D— Exemption  H«arlnj 
SecttoN  12(h)  of  the  Securities 
Act  of  1934 

19.1» 
19.121 
19.122 
19.123 
19,124 


Scope. 

Application  for  exempt! 
Newspaper  notice. 
Informal  hearing. 
Decision  of  the  Comptn 

Subpart  E— Disciplinary  Proc* 
Involving  ttw  Federal  Securitic 

laiao  Scope 

19.131  Notice  of  charges  and  a 

19.132  Disciplinary  orders. 

Subpart  F— Civil  Money  Penatt 
Undar  th*  Securttlaa  Laws 

19.140    Scope. 

Subpart  G — Cease-and-desist 
Under  the  Securities  Laws 

19.150    Scope. 

Subpart  H-Changa  In  Banit  O 

19.160  Scope. 

19.161  Hearing  request  and  an 

19.162  Hearing  order. 

Sut>part  t— ^scovery  DepositI 
Sutipoenas 

19.170  Discovery  depositions. 

19.171  Deposition  subpoenas. 

Suiipart  J— formal  investigatii 

19.180  Scope. 

19.181  Confidentiality  of  form; 
investigations. 

19.182  Order  to  conduct  a  fon 
investlgatioa 

19^.183    Ri^its  of  witnesses. 
19.184    Service  of  subpoena  an 
witness  fees. 

Subpart  K-~Parties  and  Repre 
Practica  Bef  or*  the  OCC;  Star 
Conduct 

19.190  Scope. 

19.191  Definitions. 

19.192  Sanctions  relating  to  c( 
adiudicatory  proceeding. 

19.193  Censure,  suspension  of 

19.194  Bigfoility  of  attorneys 
aocawatants  to  practice. 
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banking  agencies  and  the  NCUA  to 
develop  a  set  of  uniform  rules  and 
procedures  for  administrative  hearings. 
Because  the  OCC  already  has  in  place 
rules  of  practice  and  procedure,  this 
fmal  rule  should  result  in  no  significant 
additional  burden  for  regulated 
institutions.  The  final  rule  would  not 
have  a  significant  impact  on  competition 
or  impose  other  significant  economic 
burdens. 

List  of  SubjecU  in  12  CFR  Part  19 

Administrative  practice  and 
procedure.  Crime.  Ex  parte 
communications.  Hearing  procedure. 
Investigations.  National  banks. 
Penalties.  Secitirities. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  common 
preamble,  part  19  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations,  is 
revised  to  read  as  follows: 

PART  19— RULES  OF  PRACTICE  AND 
PROCEDURE 

Subpart  A— Untform  Rules  of  Practice  and 
Procedura 

Sec. 

19.1  Scope. 

19.2  Rules  of  construction. 

19.3  Definitions. 

19.4  Authority  of  the  Comptroller. 

19.5  Authority  of  the  administrative  law 
judge. 

19.6  Appearance  and  practice  in 
adjudicatory  proceedings. 

19.7  Good  faith  certincation. 

19.8  Conflicts  of  interest. 

19.9  Ex  parte  communications. 

19.10  Filing  of  papers. 

19.11  Service  of  papers. 

19.12  Construction  of  time  limits. 

19.13  Change  of  time  limits. 

19.14  Wimeas  fees  and  expenses. 

19.15  Opportunity  for  informal  settlement. 

19.16  OCC's  right  to  conduct  examination. 

19.17  Collateral  attack*  on  adjudicatory 
proceeding. 

1 9.18  Commencement  of  proceeding  and 
contents  of  notice. 

19.19  Answer. 

19.20  Amended  pleadings. 

19.21  Failure  to  appear. 

19.22  Consolidation  and  severance  of 
actions. 

19.23  Motions. 

19.24  Scope  of  document  discovery. 

19.25  Request  for  document  discovery  from 
parties. 

19.26  Document  subpoenas  to  nonparties. 

19.27  Deposition  of  wimess  unavailable  for 
hearing. 

19.28  Interlocutory  review. 

19.29  Summary  disposition. 

19.30  Partial  sununary  disposition. 

19.31  Scheduling  and  prehearing 
conferences. 

19.32  Prehearing  sut>missions. 

19.33  Public  hearings. 


19.34  Hearing  subpoenas. 

19.35  Conduct  of  hearings. 

19.36  Evidence. 

19.37  Proposed  findings  and  conclusions. 
19.30  Recommended  decision  and  filing  of 

record 

19.39  Exceptions  to  recommended  decision. 

10.40  Review  by  the  Comptroller. 

19.41  Stays  pending  judicial  review. 

Subpart  B— Procadural  Rules  for  OCC 
Adjudications 

19.100    Scope. 

laiOl    Delegation  to  OFIA. 

Subpart  C — Removals,  Suspensions,  and 
Protitbltions  Wtwn  a  Crime  Is  Charged  or  a 
Conviction  Is  Obtained 

lailO  Scope. 

19.111  Suspension  or  removal. 

19.112  Informal  hearing. 

19.113  Recommended  and  final  decisions 

Subpart  O— Exemption  Hoartnga  Under 
SectioN  12<li)  of  ttte  Securities  Exctumoe 
Act  of  1934 

19.120  Scope. 

19.121  Application  for  exemption. 

19.122  Newspaper  notice. 

19.123  Informal  hearing. 

19.124  Decision  of  the  Comptroller. 

Subpart  E— Disciplinary  Proceedings 
Involving  the  Federal  Securities  Laws 

19.130  Scope 

19.131  Notice  of  charges  and  answer. 

19.132  Disciplinary  orders. 

Subpart  F— Civil  Money  Penalty  Authority 
Under  the  Securities  Laws 

19.140    So^. 

Sut>part  G— Cease-and-desist  Authority 
Under  the  Securities  Laws 

19.150    Scope. 

Subpart  H— Change  In  Bank  Control 

19.1M    Scope. 

19.161  Hearing  request  and  answer. 

19.162  Hearing  order. 

Subpart  I— ^scovery  Depositions  and 
Sul>poenaa 

19.170  Discovery  depositions. 

19.171  Deposition  subpoenas. 

Subpart  .i— Formal  investigations 

19.180  Scope. 

19.181  Confidentiality  of  format 
investigations. 

19.182  Order  to  conduct  a  formal 
investigatioa 

19.183  Rights  of  witnesses. 

19.184  Service  of  subpoena  and  payment  of 
witness  fees. 

Subpart  K — Parties  and  Representational 
Practice  Before  the  OCC;  Standards  of 
Conduct 

19.190  Scope. 

19.191  DedniUoos. 

19.192  Sanctions  relating  to  conduct  in  an 
adiudicatory  proceeding. 

19.193  Censure,  suspension  or  debarment. 

19.194  Eligibility  of  anomeys  and 
accountants  to  practice. 


19.195  Incompetence. 

19.196  Disreputable  conduct. 

19.197  Initiation  of  disciplinary  proceeding. 
iai98  Conferences. 

19.199  Proceedings  under  this  subpart 

19.200  Effect  of  suspension,  debarment  or 
censure. 

19.201  Petition  for  reinstatement. 

Subpart  L— Equal  Aecesa  to  Justice  Act 
19.210    Scope. 

Audiority:  5  U.S.C  504.  554-557;  12  VA.C 
93(b),  164,  504,  505. 1817, 1818. 1820. 1972, 
3102.  3108(a).  and  3909: 15  U.S.C  7B7(h)  and 
(i).  78o-4(c),  780-5,  78q4.  78u.  78u-2.  78o-3, 
and  78w;  and  31  U.S.C.  330. 

Subpart  A— Uniform  Rules  of  Practice 
and  Procedura 

$19.1    Scope. 

This  subpart  prescribes  Uniform  Rules 
of  practice  and  procedure  applicable  to 
adjudicatory  proceedings  required  to  be 
conducted  on  the  record  after 
opportunity  for  a  hearing  under  the 
following  statutory  provisions; 

(a)  Cease-and-desist  proceedings 
under  section  8(b]  of  the  Federal  Deposit 
Insurance  Act  {"FDIA")  (12  U.S.C. 
1818(b)); 

(b)  Removal  and  prohibition 
proceedings  under  section  8{e)  of  the 
FDIA  (12  U.S.C  1818(e)): 

(c)  Change-in-control  proceedings 
under  section  7(j)(4)  of  the  FDIA  (12 
U.S.C.  1817(j)(4))  to  determine  whether 
the  Office  of  the  Comptroller  of  the 
Currency  ("OCC)  should  issue  an  order 
to  approve  or  disapprove  a  person's 
proposed  acquisition  of  an  institution; 

(d)  Proceedings  under  section 
15C(c)(2)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act")  (15  U.S.C.  78o- 
5).  to  impose  sanctions  upon  any 
government  securities  broker  or  dealer 
or  upon  any  person  associated  or 
seeking  to  become  associated  with  a 
government  securities  broker  or  dealer 
for  which  the  OCC  is  the  appropriate 
agency: 

(e)  Assessment  of  civil  money 
penalties  by  the  OCC  against 
institutions,  institution-affiliated  parties, 
and  certain  other  persons  for  which  it  is 
the  appropriate  agency  for  any  violation 
of: 

(1)  Any  provision  of  law  referenced  in 
12  U.S.C.  93.  or  any  regulation  issued 
theretuider,  and  certain  unsafe  or 
unsound  practices  and  breaches  of 
fiduciary  duty,  pursuant  to  12  U.S.C  93: 

(2)  Sections  22  and  23  of  the  Federal 
Reserve  Act  ("FRA").  or  any  regulation 
issued  thereunder,  and  certain  unsafe  or 
unsound  practices  and  breaches  of 
fiduciary  duty,  pursuant  to  12  U.S.C  504 
and  505: 

(3)  Section  106(b)  of  the  Bank  Holding 
CompanyAmendments  of  197a  pursuant 
to  12  U.S.C.  1972(2)(F): 


(4)  Any  provision  of  the  Change  in         | 
Bank  Control  Act  of  1978  or  any  i 
regulation  or  order  issued  thereunder, 
and  certain  tmsafe  or  unsound  practices 
and  breaches  of  fiduciary  duty,  pursuant 
to  12  U.S.C.  1817(11(16); 

(5)  Any  pro\ision  of  the  International 
Lending  Supervision  Act  of  1963 
("ILSA").  or  any  rule,  regulation  or  order 
issued  thereunder,  pursuant  to  12  U.S.C. 
3909; 

(6)  Any  provision  of  the  International 
Banking  Act  of  1978  ("!BA ").  or  any  rule, 
regulation  or  order  issued  thereunder, 
pursuant  to  12  U.S.C.  3106; 

(7)  Section  5211  of  the  Revised 
Statutes  (12  \5S.C.  161),  pursuant  to  12 
U.S.C  164; 

(8)  Certain  provisions  of  the  Exchange 
Act  pursuant  to  section  21B  of  the 
Exchange  Act  (15  U.S.C.  7Bu-2); 

(9)  Section  1120  of  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  ( "FIRREA")  (12 
U.S.C  3349).  or  any  order  or  regulation 
issued  thereunder  and 

(10)  The  terms  of  any  final  or 
temporary  order  issued  under  section  8 
of  the  FDIA  or  any  written  agreement 
executed  by  the  OCC  the  terms  of  any 
condition  imposed  in  writing  by  the 
CXX  in  connection  with  the  grant  of  an 
application  or  request,  certain  unsafe  or 
unsound  practices,  breaches  of  fiduciary 
duty,  or  any  law  or  regulation  not 
otherwise  provided  hereia  pursuant  to 
12  U.S.C.  1818(iK2): 

(0  This  subpart  also  applies  to  all 
other  adjudications  required  by  statute 
to  be  determined  on  die  record  after 
opporttinity  for  an  agency  hearing, 
unless  otherwise  specifically  provided 
for  in  the  Local  Rules. 

S19-2    Rules  of  consbvctlon. 
For  purposes  of  this  part: 

(a)  Any  term  in  the  singular  includes 
the  plural,  and  the  plural  includes  the 
singular,  if  such  use  would  be 
appropriate: 

(b)  Any  use  of  a  masctiline.  feminine, 
or  neuter  gender  encompasses  all  three, 
if  such  use  would  be  appropriate, 

(c)  The  term  counsel  includes  a  non- 
attomey  representative;  and 

(d)  Unless  the  context  requires 
otherwise,  a  party's  cotmsei  of  record,  if 
any,  may,  on  behalf  of  that  party,  take 
any  action  required  to  be  taken  by  the 
party. 

S19J    Definitions. 

For  purposes  of  this  part,  unless 
expliciUy  stated  to  the  contrary: 

[a]  Administrative  law  fudge  meBttB 
one  who  presides  at  an  administrative 
hearing  under  authority  set  forth  at  S 
U.S.C  556. 
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(b)  Adjudicatory  proceeding  means  a 
proceeding  conducted  pursuant  to  these 
rules  and  leading  to  the  formulation  of  a 
final  order  other  than  a  regulation. 

(c)  Comptroller  means  the 
Comptroller  of  the  Currency  or  a  person 
delegated  to  perform  the  functions  of  the 
Comptroller  of  the  Currency  under  this 
part. 

(d1  Decisional  employee  means  any 
member  of  the  Comptroller's  or 
administrative  law  judge's  sta^  who  has 
not  engaged  in  an  investigative  or 
prosecutorial  role  in  a  proceeding  and 
who  may  assist  the  Comptroller  or  the 
administrative  law  judge,  respecflvely. 
in  preparing  orders,  recommended 
decisions,  decisions,  and  other 
documents  under  the  Uniform  Rules. 

(e)  Enforcement  Counsel  means  any 
individual  who  files  a  notice  of 
appearance  as  counsel  on  behalf  of  the 
OCC  in  an  adjudicatory  proceeding. 

(f)  Final  order  means  an  order  issued 
by  the  Comptroller  with  or  without  the 
consent  of  the  affected  institution  or  the 
institution-affiliated  party,  that  has 
become  final,  without  regard  to  the 
pendency  of  any  petition  for 
reconsideration  or  review. 

(g)  Institution  includes  any  national 
hank.  District  of  Columbia  bank,  or 
Federal  branch  or  agency  of  a  foreign 
bank. 

(h)  Institution-affiliated  party  means 
any  institution-  affiliated  party  as  that 
term  is  defined  in  section  3(u)  of  the 
FD!A  (12  U.S.C.  1813(u)). 

(i)  Local  Rules  means  those  rules 
promulgated  by  the  OCC  in  the  subparts 
of  this  part  excluding  subpart  A. 

0)  OCC  means  the  Office  of  the 
Comptroller  of  the  Currency. 

(k)  OFIA  means  the  Office  of 
Financial  Institution  Adjudication,  the 
executive  body  charged  with  overseeing 
L':e  administration  of  administrative 
enforcement  proceedings  for  the  OCC. 
the  Board  of  Governors  of  the  Federal 
Reserve  System  ("Board  of  Governors"), 
the  Federal  Deposit  Insurance 
Corporation  ("FDIC"),  the  Office  of 
Thrift  Supervision  ("OTS").  and  the 
National  Credit  Union  Administration 
(NCUA"). 

(1)  Party  means  the  OCC  and  any 
person  named  as  a  party  in  any  notice. 

(m)  Person  means  an  individual,  sole 
proprietor,  partnership,  corporation, 
imincorporated  association,  trust,  joint 
venture,  pool,  syndicate,  agency  or  other 
entity  or  organization,  including  an 
institution  as  defined  in  paragraph  (g)  of 
this  section. 

(n)  Respondent  means  any  party  other 
than  the  OCC. 

(o)  Uniform  Rules  means  those  rules 
in  subpart  A  of  this  part  that  are 
common  to  the  OCC,  the  Board  of 


Governors,  the  FDIC,  the  OTS.  and  the 
NCUA. 

(p)  Violation  includes  any  action 
(alone  or  with  another  or  others)  for  or 
toward  causing,  bringing  about, 
participating  in.  counseling,  or  aiding  or 
abetting  a  violation. 

S  19.4    AuttKKity  of  ttw  Comptrotler. 

The  Comptroller  may,  at  any  time 
during  the  pendency  of  a  proceeding, 
perform,  direct  the  performance  of,  or 
waive  performance  of,  any  act  which 
could  be  done  or  ordered  by  the 
administrative  law  judge. 

§  19.5    Auttrarlty  of  the  administrative  law 
Judge. 

(a)  General  rule.  All  proceedings 
governed  by  this  part  shall  be  conducted 
in  accordance  with  the  provisions  of 
Chapter  5  of  Title  5  of  the  United  States 
Code.  The  administrative  law  judge 
shall  have  all  powers  necessary  to 
conduct  a  proceeding  in  a  fair  and 
impartial  manner  and  to  avoid 
unnecessary  delay. 

(b)  Powers.  The  administrative  law 
judge  shall  have  all  powers  necessary  to 
conduct  the  proceeding  in  accordance 
with  paragraph  (a)  of  this  section, 
including  the  following  powers: 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  issue  subpoenas,  subpoenas 
duces  tecum,  and  protective  orders,  as 
authorized  by  this  part,  and  to  quash  or 
modify  any  such  subpoenas  and  orders; 

(3)  'To  receive  relevant  evidence  and 
to  rule  upon  the  admission  of  evidence 
and  offers  of  proof; 

(4)  To  take  or  cause  depositions  to  be 
taken  as  authorized  by  this  subpart; 

(5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel; 

(6)  To  hold  schedule  and/or  pre- 
hearing conferences  as  set  forth  in 
§  19.31; 

(7)  To  consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  an  adjudicatory 
proceeding,  provided  that  only  the 
Comptroller  shall  have  the  power  to 
grant  any  motion  to  dismiss  the 
proceeding  or  to  decide  any  other 
motion  that  results  in  a  final 
determination  of  the  merits  of  the 
proceeding; 

(8)  To  prepare  and  present  to  the 
Comptroller  a  recommended  decision  as 
provided  herein; 

(9)  To  recuse  himself  or  herself  by 
motion  made  by  a  party  or  on  his  or  her 
own  motion; 

(10)  To  establish  time,  place  and 
manner  limitations  on  the  attendance  of 
the  public  and  the  media  for  any  public 
hearing;  and 


(11)  To  do  all  other  things  necessary 
and  appropriate  to  discharge  the  duties 
of  a  presiding  officer. 

§  19.6    Appearance  and  practice  in 
adjudicatory  proceedings. 

(a)  Appearance  before  the  OCC  or  an 
administrative  law  judge — (1)  By 
attorneys.  Any  member  in  good  standing 
of  the  bar  of  the  highest  court  of  any 
state,  commonwealth,  possession, 
territory  of  the  United  States,  or  the 
District  of  Columbia  may  represent 
others  before  the  OCC  if  such  attorney 
is  not  currently  suspended  or  debarred 
from  practice  before  the  OCC. 

(2)  By  non-attomeys.  An  individual 
may  appear  on  his  or  her  own  behalf;  a 
member  of  a  partnership  may  represent 
the  partnership;  a  duly  authorized 
officer,  director,  or  employee  of  any 
government  unit,  agency,  institution, 
corporation  or  authority  may  represent 
that  uiiit.  agency,  institution,  corporation 
or  authority  if  such  officer,  director,  or 
employee  is  not  currently  suspended  or 
debarred  from  practice  before  the  OCC. 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  OCC,  file  a  notice 
of  appearance  with  OFIA  at  or  before 
the  time  that  individual  submits  papers 
or  otherwise  appears  on  behalf  of  a 
party  in  the  adjudicatory  proceeding. 
Such  notice  of  appearance  shall  include 
a  written  declaration  that  the  individual 
is  currently  qualified  as  provided  in 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
and  is  authorized  to  represent  the 
particular  party.  By  filing  a  notice  of 
appearance  on  behalf  of  a  party  in  an 
adjudicatory  proceeding,  the  counsel 
thereby  agrees,  and  represents  that  he 
or  she  is  authorized,  to  accept  service  on 
behalf  of  the  represented  party. 

\^) Sanctions.  Dilatory,  obstructionist, 
egregious,  contemptuous  or 
contumacious  conduct  at  any  phase  of 
any  adjudicatory  proceeding  may  be 
grounds  for  exclusion  or  suspension  of 
counsel  from  the  proceeding. 

§  19.7    Good  faith  certification. 

(a)  General  requirement.  Every  filing 
or  submission  of  record  following  the 
issuance  of  a  notice  shall  be  signed  by 
at  least  one  counsel  of  record  in  his  or 
her  individual  name  and  shall  state  that 
counsel's  address  and  telephone 
number.  A  party  who  acts  as  his  or  her 
own  counsel  shall  sign  his  or  her 
individual  name  and  state  his  or  her 
address  and  telephone  number  on  every 
filing  or  submission  of  record. 

(b)  Effect  of  signature.  (1)  The 
signature  of  counsel  or  a  party  shall 
constitute  a  certification  that:  the 
counsel  or  party  has  read  the  filing  ur 
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submission  of  record;  to  the  b 
or  her  knowledge,  informatior 
belief  formed  after  reasonabh 
the  filing  or  submission  of  rec 
grounded  in  fact  and  is  vrarra 
existing  law  or  a  good  faith  ai 
the  extension,  modification,  o 
of  existing  law;  and  the  filing 
submission  of  record  is  not  m 
improper  purpose,  such  as  to 
to  cause  unnecessary  delay  o: 
increase  in  the  cost  of  litigatii 

(2)  If  a  filing  or  submission 
not  signed,  the  administrative 
shall  strike  the  filing  or  submi 
record,  unless  it  is  signed  pro 
the  omission  is  called  to  the  s 
the  pleader  or  movant 

(c)  Effect  of  making  oral  mi 
argument  The  act  of  making 
motion  or  oral  argument  by  a; 
or  party  constitutes  a  certifica 
to  the  best  of  his  or  her  know 
information,  and  belief  forme 
reasonable  inquiry,  his  or  her 
statements  are  well-groundec 
and  are  warranted  by  existin; 
good  faith  argument  for  the  e: 
modification,  or  reversal  of  e: 
and  are  not  made  for  any  imp 
purpose,  such  as  to  harass  or 
unnecessary  delay  or  needles 
in  the  cost  of  litigation. 

§  19.6    Conflicts  of  Interest. 

(a)  Conflict  of  interest  in 
representation.  No  person  sh 
as  counsel  for  another  persor 
adjudicatory  proceeding  if  it : 
appears  that  such  representa 
materially  limited  by  that  cm 
responsibilities  to  a  third  per 
the  counsel's  owm  interests.  1 
administrative  law  judge  ma} 
corrective  measures  at  any  si 
proceeding  to  cure  a  conflict 
in  representation,  including  t! 
of  an  order  limiting  the  scope 
representation  or  disqualifyii 
individual  from  appearing  in 
representative  capacity  for  tl 
of  the  proceeding. 

(b)  Certification  and  waivt 
person  appearing  as  counsel 
two  or  more  parties  to  an  adj 
proceeding  or  a  party  and  an 
to  which  notice  of  the  procee 
be  given,  counsel  must  certif; 
at  the  time  of  filing  the  notici 
appearance  required  by  §  19. 

(1)  That  the  counsel  has  pe 
and  fully  discussed  the  possi 
conflicts  of  interest  with  eaci 
or  institution; 

(2)  That  each  such  party  oi 
has  advised  its  counsel  that  < 
knowledge  there  is  no  existii 
anticipated  material  confiict 
interests  and  the  interests  of 
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(11)  To  do  all  other  things  necessary 
and  appropriate  to  discharge  the  duties 
of  a  presiding  officer. 

§  19.6    Appearance  and  practice  in 
adjudicatory  proceedings. 

(a)  Appearance  before  the  OCC  or  an 
administrative  law  judge — (1)  By 
attorneys.  Any  member  in  good  standing 
of  the  bar  of  the  highest  court  of  any 
state,  commonwealth,  possession, 
territory  of  the  United  States,  or  the 
District  of  Columbia  may  represent 
others  before  the  OCC  if  such  attorney 
is  not  currently  suspended  or  debarred 
from  practice  before  the  OCC. 

(2)  By  non-attorneys.  An  individual 
may  appear  on  his  or  her  own  behalf;  a 
member  of  a  partnership  may  represent 
the  partnership;  a  duly  authorized 
officer,  director,  or  employee  of  any 
government  unit,  agency,  institution, 
corporation  or  authority  may  represent 
that  unit,  agency,  institution,  corporation 
or  authority  if  such  officer,  director,  or 
employee  is  not  currently  suspended  or 
debarred  from  practice  before  the  OCC. 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  OCC,  file  a  notice 
of  appearance  with  OFIA  at  or  before 
the  time  that  individual  submits  papers 
or  otherwise  appeara  on  behalf  of  a 
party  in  the  adjudicatory  proceeding. 
Such  notice  of  appearance  shall  include 
a  written  declaration  that  the  individual 
is  currently  qualified  as  provided  in 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
and  is  authorized  to  represent  the 
particular  party.  By  filing  a  notice  of 
appearance  on  behalf  of  a  party  in  an 
adjudicatory  proceeding,  the  counsel 
thereby  agrees,  and  represents  that  he 
or  she  is  authorized,  to  accept  service  on 
behalf  of  the  represented  party. 

[h]' Sanctions.  Dilatory,  obstructionist, 
egregious,  contemptuous  or 
contumacious  conduct  at  any  phase  of 
any  adjudicatory  proceeding  may  be 
grounds  for  exclusion  or  suspension  of 
counsel  from  the  proceeding. 

§  19.7    Good  faith  certification. 

(a)  General  requirement.  Every  filing 
or  submission  of  record  following  the 
issuance  of  a  notice  shall  be  signed  by 
at  least  one  counsel  of  record  in  his  or 
her  individual  name  and  shall  state  that 
counsel's  address  and  telephone 
number.  A  party  who  acts  as  his  or  her 
own  counsel  shall  sign  his  or  her 
individual  name  and  state  his  or  her 
address  and  telephone  number  on  every 
filing  or  submission  of  record. 

(b)  Effect  of  signature.  (1)  The 
signature  of  counsel  or  a  party  shall 
constitute  a  certification  that:  the 
counsel  or  party  has  read  the  filing  ur 


submission  of  record;  to  the  best  of  his 
or  her  knowledge,  information,  and 
belief  formed  after  reasonable  inquiry, 
the  filing  or  submission  of  record  is  well- 
grounded  in  fact  and  is  vrarranted  by 
existing  law  or  a  good  faith  argument  for 
the  extension,  modification,  or  reversal 
of  existing  law;  and  the  filing  or 
submission  of  record  is  not  made  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  unnecessary  delay  or  needless 
increase  in  the  cost  of  litigation. 

(2)  If  a  filing  or  submission  of  record  is 
not  signed,  the  administrative  law  judge 
shall  strike  the  filing  or  submission  of 
record,  unless  it  is  signed  promptly  after 
the  omission  is  called  to  the  attention  of 
the  pleader  or  movant 

(c)  Effect  of  making  oral  motion  or 
argument  The  act  of  making  any  oral 
motion  or  oral  argument  by  any  counsel 
or  party  constitutes  a  certification  that 
to  the  best  of  his  or  her  knowledge, 
information,  and  belief  formed  after 
reasonable  inquiry,  his  or  her 
statements  are  well-grounded  in  fact 
and  are  warranted  by  existing  law  or  a 
good  faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law, 
and  are  not  made  for  any  improper 
purpose,  such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation. 

§  19.S    Conflicts  of  interest 

(a)  Conflict  of  interest  in 
representation.  No  person  shall  appear 
as  counsel  for  another  person  in  an 
adjudicatory  proceeding  if  it  reasonably 
appears  that  such  representation  may  be 
materially  limited  by  that  counsel's 
responsibilities  to  a  third  person  or  by 
the  counsel's  own  interests.  The 
administrative  law  judge  may  take 
corrective  measures  at  any  stage  of  a 
proceeding  to  cure  a  conflict  of  interest 
in  representation,  including  the  issuance 
of  an  order  limiting  the  scope  of 
representation  or  disqualifying  an 
individual  from  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

(b)  Certification  and  waiver  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  a  party  and  an  institution 
to  which  notice  of  the  proceeding  must 
be  given,  counsel  must  certify  in  writing 
at  the  time  of  filing  the  notice  of 
appearance  required  by  5  19.6(a): 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  such  party 
or  institution; 

(2)  That  each  such  party  or  institution 
has  advised  its  counsel  that  to  its 
knowledge  there  is  no  existing  or 
anticipated  material  conflict  between  its 
interests  and  the  interests  of  others 


represented  by  the  same  counsel  or  his 
or  her  firm;  and 

(3)  That  each  such  party  or  institution 
waives  any  right  it  might  otherwise  have 
had  to  assert  any  known  conflicts  of 
interest  or  to  assert  any  non-material 
conflicts  of  interest  during  the  course  of 
the  proceeding. 

S  19.9    Ex  parte  communications. 

(a)  Definition — (1)  Ex  parte 
communication  means  any  material  oral 
or  written  communication  concerning 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties 
that  takes  place  between: 

(i)  A  party,  his  or  her  counsel,  or 
another  person  interested  in  the 
proceeding;  and 

(ii)  The  administrative  law  judge 
handling  that  proceeding,  the 
Comptroller,  or  a  decisional  employee. 

(2)  Exception.  A  request  for  statxis  of 
the  proceeding  does  not  constitute  an  ex 
parte  communication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  issued  by  the  Comptroller  until 
the  date  that  the  Comptroller  issues  his 
or  her  final  decision  pursuant  to 

§  19.40(c),  no  party,  interested  person  or 
counsel  therefor  shall  knowingly  make 
or  cause  to  be  made  an  ex  parte 
communication  concerning  the  merits  of 
the  proceeding  to  the  Comptroller,  the 
administrative  law  judge,  or  a  decisional 
employee.  Tlie  Comptroller, 
administrative  law  judge,  or  decisional 
employee  shall  not  knowingly  make  or 
cause  to  be  made  to  a  party,  or  any 
interested  person  or  counsel  therefor,  an 
ex  parte  communication  relevant  to  the 
merits  of  a  proceeding. 

(c)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
communication  is  received  by  the 
administrative  law  judge,  the 
Comptroller  or  any  other  person 
identified  in  paragraph  (a)  of  this 
sectioa  that  person  shall  cause  all  such 
written  communications  (or,  if  the 
communication  is  oral,  a  memorandum 
stating  the  substance  of  the 
communication)  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  other  parties  to  the 
proceeding  shall  have  an  opportunity, 
within  ten  days  of  receipt  of  service  of 
the  ex  parte  communication,  to  file 
responses  thereto  and  to  recommend 
any  sanctions,  in  accordance  with 
paragraph  (d)  of  this  section,  that  they 
believe  to  be  appropriate  under  the 
circumstances. 

(d)  Sanctions.  Any  party  or  his  or  her 
counsel  who  makes  a  prohibited  ex 
parte  communication,  or  who 
encourages  or  solicits  another  to  make 


any  such  communication,  may  be 
subject  to  any  appropriate  sanction  or 
sanctions  imposed  by  the  Comptroller  or 
the  administrative  law  judge  including, 
but  not  limited  to,  exclusion  from  the 
proceedings  cmd  an  adverse  ruling  on 
the  issue  which  is  the  subject  of  the 
prohibited  communication. 

§  19.10    Filing  of  papers. 

(a)  Filing.  Any  papers  required  to  be 
filed,  excluding  documents  produced  in 
response  to  a  discovery  request 
pursuant  to  SI  19.25  and  19.26.  shall  be 
filed  with  OFIA.  except  as  otherwise 
provided. 

(b)  Manner  of  filing.  Unless  otherwise 
specified  by  the  Comptroller  or  the 
administrative  law  judge,  filing  may  be 
accomplished  by: 

(1)  Personal  service; 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post 
Ofilce  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  expressly  authorized,  and  upon 
any  conditions  specified,  by  the 
Comptroller  or  the  administrative  law 
judge.  All  papers  filed  by  electronic 
media  shall  also  concurrenUy  be  filed  in 
accordance  with  paragraph  (c)  of  this 
section. 

(c)  Formal  requirements  as  to  papers 
filed— {1)  Form.  All  papers  filed  must  set 
forth  the  name,  address,  and  telephone 
number  of  the  counsel  or  party  making 
the  filing  and  must  be  accompanied  by  a 
certification  setting  forth  when  and  how 
service  has  been  made  on  all  other 
parties.  All  papers  filed  must  be  double- 
spaced  and  printed  or  typewritten  on 
eVixll  inch  paper,  and  must  be  dear 
and  legible. 

(2)  Signature.  All  papers  must  be 
dated  and  signed  as  provided  in  S  ^9.7. 

(3)  Caption.  AU  papers  filed  must 
include  at  the  head  thereof,  or  on  a  tide 
page,  the  name  of  the  OCC  and  of  the 
filing  party,  the  title  and  docket  number 
of  the  proceeding,  and  the  subject  of  the 
particular  paper. 

(4)  Number  of  copies.  Unless 
otherwise  specified  by  the  Comptroller 
or  the  administrative  law  judge,  an 
original  and  one  copy  of  all  documents 
and  papers  shall  be  filed,  except  that 
only  one  copy  of  transcripts  of 
testimony  and  exhibits  shall  be  filed. 


§19.11    Service  Of  I 

(a)  By  the  parties.  Except  as 
otherwise  provided,  a  party  filing  papers 
shall  serve  a  copy  upon  the  counsel  of 
record  for  all  other  parties  to  the 
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proceeding  so  represented,  and  upon 
any  party  not  so  represented. 

(b)  Method  of  service.  Except  as 
provided  in  paragraphs  (c)(2)  and  (d)  of 
this  sectior,  a  serving  party  shall  use 
one  or  more  of  the  following  methods  of 
service: 

(1)  Personal  service; 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post 
Office  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  the  parties  mutually  agree.  Any 
papers  served  by  electronic  media  shall 
also  concurrently  be  served  in 
accordance  with  the  requirements  of 

9  19.10(c). 

(c)  By  the  Comptroller  or  the 
administrative  law  judge. — (1)  All 
papers  required  to  be  served  by  the 
Comptroller  or  the  administrative  law 
judge  upon  a  party  who  has  appeared  in 
the  proceeding  in  accordance  with  §  19.6 
shall  be  served  by  any  means  specified 
in  paragraph  (b)  of  this  section. 

(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  §  19.6, 
the  Comptroller  or  the  administrative 
law  judge  shall  make  service  by  any  of 
the  following  methods: 

(i)  By  personal  service; 

(ii)  By  delivery  to  a  person  of  suitable 
age  and  discretion  at  the  party's 
residence; 

(iii)  By  registered  or  certified  mail 
addressed  to  the  party's  last  known 
address;  or 

(iv)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoena 
may  be  made  by  personal  service,  by 
delivery  to  an  agent,  by  deUvery  to  a 
person  of  suitable  age  and  discretion  at 
the  subpoenaed  person's  residence,  by 
registered  or  certified  mail  addressed  to 
the  person's  last  known  address,  or  in 
such  other  manner  as  is  reasonably 
calculated  to  give  actual  notice. 

(e)  Area  of  service.  Service  in  any 
state,  territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of 
Columbia,  or  on  any  person  as 
otherwise  provided  by  law,  is  effective 
without  regard  to  the  place  where  the 
hearing  is  held,  provided  that  if  service 
is  made  on  a  foreign  bank  in  connection 
with  an  action  or  proceeding  involving 
one  or  more  of  its  branches  or  agencies 
located  in  any  state,  territory, 
possession  of  the  United  States,  or  the 
District  of  Columbia,  service  shall  be 
made  on  at  least  one  branch  or  agency 
so  involved. 


§  19.12    Constniction  of  Urn*  Hmits. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event 
from  which  the  designated  period  of 
time  begins  to  run  is  not  included.  The 
last  day  so  computed  is  included  unless 
it  is  a  Saturday,  Sunday,  or  Federal 
hohday.  When  the  last  day  is  a 
Saturday.  Sunday,  or  Federal  holiday, 
the  period  nins  until  the  end  of  the  next 
day  that  is  not  a  Saturday,  Sunday,  or 
Federal  hohday.  Intermediate 
Saturdays,  Sundays,  and  Federal 
holidays  are  included  in  the 
computation  of  time,  except  that,  when 
the  time  period  within  which  an  act  is  to 
be  performed  is  ten  days  or  less, 
intermediate  Saturdays,  Sundays,  and 
Federal  holidays  are  not  included. 

(b)  When  papers  are  deemed  to  be 
filed  or  served.  (1)  Filing  and  service  are 
deemed  to  be  effective: 

(i)  In  the  case  of  personal  service  or 
same  day  commercial  courier  delivery, 
upon  actual  service; 

(ii)  In  the  case  of  overnight 
commercial  delivery  service,  U.S. 
Express  Mail  delivery,  or  first  class, 
registered,  or  certified  mail,  upon 
deposit  in  or  delivery  to  an  appropriate 
point  of  collection; 

(iii)  In  the  case  of  transmission  by 
electronic  media,  as  specified  by  the 
authority  receiving  the  filing,  in  the  case 
of  filing,  and  as  agreed  among  the 
parties,  in  the  case  of  service. 

(2)  The  effective  filing  and  service 
dates  specified  in  paragraph  (b)(1)  of 
this  section  may  be  modified  by  the 
Comptroller  or  administrative  law  judge 
in  the  case  of  filing  or  by  agreement  of 
the  parties  in  the  case  of  service. 

(c)  Calculation  of  time  for  service  and 
filing  of  responsive  papers.  Whenever  a 
time  limit  is  measured  by  a  prescribed 
period  from  the  service  of  any  notice  or 
paper,  the  applicable  time  limits  are 
calculated  as  follows: 

(1)  If  service  is  made  by  first  class, 
registered  or  certified  mail,  add  three 
days  to  the  prescribed  period; 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
day  to  the  prescribed  period; 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  day  to  the 
prescribed  period,  unless  otherwise 
determined  by  the  Comptroller  or  the 
administrative  law  judge  in  the  case  of 
filing,  or  by  agreement  among  the 
parties  in  the  case  of  service. 

§19.13    Change  of  time  HmHs. 

Except  as  otherwise  provided  by  law. 
the  administrative  law  judge  may,  for 
good  cause  shown,  extend  the  time 
limits  prescribed  by  the  Uniform  Rules 
or  by  any  notice  or  order  issued  in  the 


proceedings.  After  the  referral  of  the 
case  to  the  Comptroller  pursuant  to 
S  19.38,  the  Comptroller  may  grant 
extensions  of  the  time  limits  for  good 
cause  shown.  Extensions  may  be 
granted  at  the  motion  of  a  party  after 
notice  and  opportimity  to  respond  is 
afforded  all  non-moving  parties  or  on 
the  Comptroller's  or  the  administrative 
law  judge's  own  motion. 

S  19.14    Witness  fees  and  expenses. 

Witnesses  subpoenaed  for  testimony 
or  depositions  shall  be  paid  the  same 
fees  for  attendance  and  mileage  as  are 
paid  in  the  United  States  district  courts 
in  proceedings  in  which  the  United 
States  is  a  party,  provided  that,  in  the 
case  of  a  discovery  subpoena  addressed 
to  a  party,  no  witness  fees  or  mileage 
need  be  paid.  Fees  for  witnesses  shall 
be  tendered  in  advance  by  the  party 
requesting  the  subpoena,  except  that 
fees  and  mileage  need  not  be  tendered 
in  advance  where  the  OCC  is  the  party 
requesting  the  subpoena.  The  OCC  shall 
not  be  required  to  pay  any  fees  to,  or 
expenses  of,  any  witness  not 
subpoenaed  by  the  OCC. 

§19.15    Opportunity  for  Informai 
settlement 

Any  respondent  may,  at  any  time  in 
the  proceeding,  unilaterally  submit  to 
Enforcement  Counsel  written  offers  or 
proposals  for  settlement  of  a  proceeding, 
without  prejudice  to  the  rights  of  any  of 
the  parties.  No  such  offer  or  proposal 
shall  be  made  to  any  OCC 
representative  other  than  Enforcement 
Counsel.  Submission  of  a  written 
settlement  offer  does  not  provide  a  basis 
for  adjourning  or  otherwise  delaying  all 
or  any  portion  of  a  proceeding  under 
this  part.  No  settlement  offer  or 
proposal,  or  any  subsequent  negotiation 
or  resolution,  is  admissible  as  evidence 
in  any  proceeding.  , 

§  19.16    OCC's  right  to  conduct 
examination. 

Nothing  contained  in  this  subpart 
limits  in  any  manner  the  right  of  the 
OCC  to  conduct  any  examination, 
inspection,  or  visitation  of  any 
institution  or  institution-affiliated  party, 
or  the  right  of  the  OCC  to  conduct  or 
continue  any  form  of  investigation 
authorized  by  law. 

§  19.17    Collateral  attacks  on  adjudicatory 
proceeding. 

If  an  interlocutory  appeal  or  collateral 
attack  is  brought  in  any  court 
concerning  all  or  any  part  of  an 
adjudicatory  proceeding,  the  challenged 
adjudicatory  proceeding  shall  continue  - 
without  regard  to  the  pendency  of  that 
court  proceeding.  No  defaul  or  other 
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failure  to  act  as  directed  in  the 
adjudicatory  proceeding  withii 
times  prescribed  in  this  subpai 
excused  based  on  the  pendenc 
any  court  of  any  interlocutory 
collateral  attack. 

9  19.18  Commencement  of  pro< 
and  contents  of  notice. 

(a)  Commencement  of  proce 
(l)(i)  Except  for  change-in-con 
proceedings  under  section  7(j)l 
FDIA,  12  U.S.C.  1817(j)(4),  a  pr 
governed  by  this  subpart  is  co: 
by  issuance  of  a  notice  by  the 
Comptroller. 

(ii)  The  notice  must  be  serve 
Comptroller  upon  the  respondi 
given  to  any  other  appropriate 
institution  superv  isory  authori 
required  by  law. 

(iii)  The  notice  must  be  filed 
OFIA. 

(2)  Change-in  control  prQcee 
under  section  7(j)(4)  of  the  FDl 
U.S.C.  1817(j)(4))  commence  w 
issuance  of  an  order  by  the  Cc 

(b)  Contents  of  notice.  The  r 
must  set  forth: 

(1)  The  legal  authority  for  th 
proceeding  and  for  the  OCC's 
jurisdiction  over  the  proceedir 

(2)  A  statement  of  the  matte 
or  law  showing  that  the  OCC  I 
to  relief; 

(3)  A  proposed  order  or  praj 
order  granting  the  requested  ri 

(4)  The  time,  place,  and  nati 
hearing  as  required  by  law  or 

(5)  The  time  within  which  tc 
answer  as  required  by  law  or 

(6)  The  time  within  which  tc 
hearing  as  required  by  law  or 
and 

(7)  That  the  answer  and/or 
a  hearing  shall  be  filed  with  G 

9  19.19    Answer. 

(a)  When.  Within  20  days  o\ 
the  notice,  respondent  shall  fil 
answer  as  designated  in  the  n 
civil  money  penalty  proceedin 
respondent  shall  also  file  a  re( 
hearing  within  20  days  of  serv 
notice. 

(b)  Content  of  answer  An  a 
must  specifically  respond  to  e 
paragraph  or  allegation  of  fac 
contained  in  the  notice  and  m 
deny,  or  state  that  the  party  h 
sufficient  information  to  admi 
each  allegation  of  fact.  A  stati 
lack  of  information  has  the  efi 
denial.  Denials  must  fairly  me 
substance  of  each  allegation  c 
denied:  general  denials  are  no 
permitted.  When  a  responden 
part  of  an  allegation,  that  part 
denied  and  the  remainder  spe 
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proceedings.  After  the  referral  of  the 
case  to  the  Comptroller  pursuant  to 
S  19.38,  the  Comptroller  may  grant 
extensions  of  the  time  limits  for  good 
cause  shown.  Extensions  may  be 
granted  at  the  motion  of  a  party  after 
notice  and  opportimity  to  respond  is 
afforded  all  non-moving  parties  or  on 
the  Comptroller's  or  the  administrative 
law  judge's  own  motion. 

§  19.14    Witness  fe«s  and  expenses. 

Witnesses  subpoenaed  for  testimony 
or  depositions  shall  be  paid  the  same 
fees  for  attendance  and  mileage  as  are 
paid  in  the  United  States  district  courts 
in  proceedings  in  which  the  United 
States  is  a  party,  provided  that,  in  the 
case  of  a  discovery  subpoena  addressed 
to  a  party,  no  witness  fees  or  mileage 
need  be  paid.  Fees  for  witnesses  shall 
be  tendered  in  advance  by  the  party 
requesting  the  subpoena,  except  that 
fees  and  mileage  need  not  be  tendered 
in  advance  where  the  OCC  is  the  party 
requesting  the  subpoena.  The  OCC  shall 
not  be  required  to  pay  any  fees  to,  or 
expenses  of,  any  witness  not 
subpoenaed  by  the  OCC. 

§  1 9. 1 5    Opportunity  for  Infomuil 
settlement 

Any  respondent  may,  at  any  time  in 
the  proceeding,  unilaterally  submit  to 
Enforcement  Counsel  written  offers  or 
proposals  for  settlement  of  a  proceeding, 
without  prejudice  to  the  rights  of  any  of 
the  parties.  No  such  offer  or  proposal 
shall  be  made  to  any  OCC 
representative  other  than  Enforcement 
Counsel.  Submission  of  a  written 
settlement  offer  does  not  provide  a  basis 
for  adjourning  or  otherwise  delaying  all 
or  any  portion  of  a  proceeding  under 
this  part.  No  settlement  offer  or 
proposal,  or  any  subsequent  negotiation 
or  resolution,  is  admissible  as  evidence 
in  any  proceeding. 

§19.18    OCC's  right  to  conduct 
examination. 

Nothing  contained  in  this  subpart 
limits  in  any  manner  the  right  of  the 
OCC  to  conduct  any  examination, 
inspection,  or  visitation  of  any 
institution  or  institution-affiliated  party, 
or  the  right  of  the  OCC  to  conduct  or 
continue  any  form  of  investigation 
authorized  by  law. 

§  19.17    Collateral  attacks  on  adjudicatory 
proceeding. 

If  an  interlocutory  appeal  or  collateral 
attack  is  brought  in  any  court 
concerning  all  or  any  part  of  an 
adjudicatory  proceeding,  the  challenged 
adjudicatory  proceeding  shall  continue 
without  regard  to  the  pendency  of  that 
court  proceeding.  No  defaul  or  other 


failure  to  act  as  directed  in  the 
adjudicatory  proceeding  within  the 
times  prescribed  in  this  subpart  shall  be 
excused  based  on  the  pendency  before 
any  court  of  any  interlocutory  appeal  or 
collateral  attack. 

9  19.18    Commencement  of  proceeding 
and  contents  of  notice. 

(a)  Commencement  of  proceeding. 
(l)(t)  Except  for  change-in-control 
proceedings  under  section  7(j)(4)  of  the 
FDIA,  12  U.S.C.  1817(j)(4),  a  proceeding 
governed  by  this  subpart  is  commenced 
by  issuance  of  a  notice  by  the 
Comptroller. 

(ii)  The  notice  must  be  served  by  the 
Comptroller  upon  the  respondent  and 
given  to  any  other  appropriate  financial 
institution  supervisory  authority  where 
required  by  law. 

(iii)  The  notice  must  be  filed  with 
OFIA. 

(2)  Change-in  control  proceedings 
under  section  7(j)(4)  of  the  FDIA  (12 
U.S.C.  1817(j)(4))  commence  with  the 
issuance  of  an  order  by  the  Comptroller. 

(b)  Contents  of  notice.  The  notice 
must  set  forth: 

(1)  The  legal  authority  for  the 
proceeding  and  for  the  OCC's 
jurisdiction  over  the  proceeding; 

(2)  A  statement  of  the  matters  of  fact 
or  law  showing  that  the  OCC  is  entitled 
to  relief, 

(3)  A  proposed  order  or  prayer  for  an 
order  granting  the  requested  relief; 

(4)  The  time,  place,  and  nature  of  the 
hearing  as  required  by  law  or  regulation; 

(5)  The  time  within  which  to  file  an 
answer  as  required  by  law  or  regulation; 

(6)  The  time  within  which  to  request  a 
hearing  as  required  by  law  or  regulation: 
and 

(7)  That  the  answer  and/or  request  for 
a  hearing  shall  be  filed  with  OFIA. 

§  19.19    Answer. 

(a)  When.  Within  20  days  of  service  of 
the  notice,  respondent  shall  file  an 
answer  as  designated  in  the  notice.  In  a 
civil  money  penalty  proceeding, 
respondent  shall  also  file  a  request  for  a 
hearing  within  20  days  of  service  of  the 
notice. 

(b)  Content  of  answer.  An  answer 
must  specifically  respond  to  each 
paragraph  or  allegation  of  fact 
contained  in  the  notice  and  must  admit 
deny,  or  state  that  the  party  lacks 
sufficient  information  to  admit  or  deny 
each  allegation  of  fact  A  statement  of 
lack  of  information  has  the  effect  of  a 
denial.  Denials  must  fairly  meet  the 
substance  of  each  allegation  of  fact 
denied;  general  denials  are  not 
permitted.  When  a  respondent  denies 
part  of  an  allegation,  that  part  must  be 
denied  and  the  remainder  specifically 


adnutted.  Any  allegation  of  fact  in  the 
notice  which  is  not  denied  in  the  answer 
must  be  deemed  admitted  for  purposes 
of  the  proceeding.  A  respondent  is  not 
required  to  respond  to  the  portion  of  a 
notice  that  constitutes  the  prayer  for 
relief  or  proposed  order.  The  answer 
must  set  forth  affirmative  defenses,  if 
any,  asserted  by  the  respondent 

(c)  Default—  (1)  Effect  of  failure  to 
answer.  Failure  of  a  respondent  to  file 
an  answer  required  by  this  section 
within  the  time  provided  constitutes  a 
waiver  of  his  or  her  right  to  appear  and 
contest  the  allegations  In  the  notice.  If 
no  timely  answer  is  filed.  Enforcement 
Counsel  may  file  a  motion  for  entry  of 
an  order  of  default.  Upon  a  finding  that 
no  good  cause  has  been  shown  for  the 
failure  to  file  a  timely  answer,  the 
administrative  law  judge  shall  file  with 
the  Comptroller  a  recommended 
decision  containing  the  findings  and  the 
relief  sought  in  the  notice.  Any  final 
order  issued  by  the  Comptroller  based 
upon  a  respondent's  failure  to  answer  is 
deemed  to  be  an  order  issued  upon 
consent. 

(2)  Effect  of  failure  to  request  a 
hearing  in  civil  money  penalty 
proceedings.  If  respondent  fails  to 
request  a  hearing  as  required  by  law 
within  the  time  provided,  the  notice  of 
assessment  constitutes  a  final  and 
unappealable  order. 

$19.20    Amended  p«eadlng». 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding  by  leave  of  the 
administrative  law  judge.  Such  leave 
will  be  freely  given.  The  respondent 
shall  answer  an  amended  notice  within 
the  time  remaining  for  the  respondent's 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  Comptroller  or  administrative 
law  judge  orders  otherwise  for  good 
cause  shown. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  In  all 
respects  as  if  they  had  been  raised  in 
the  notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  Is  not  within  the  Issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  allow  the  notice  or 
answer  to  be  amended.  The 
administrative  law  judge  will  do  so 
freely  when  the  determination  of  the 
merits  of  the  action  is  served  thereby 
and  the  objecting  party  fails  to  satisfy 
the  administrative  law  judge  that  the 


admission  of  such  evidence  would  '  " ' 
unfairly  prejudice  that  party's  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 


S  19.21    FaHuretO) 

Failiue  of  a  respondent  to  appear  in 
person  at  the  hearing  or  by  a  duly 
authorized  counsel  constitutes  a  waiver 
of  respondent's  right  to  a  hearing  and  is 
deemed  an  admission  of  the  facts  as 
alleged  and  consent  to  the  relief  sought 
in  the  notice.  Without  further 
proceedings  or  notice  to  the  respondent 
the  administrative  law  judge  shall  file 
with  the  Comptroller  a  recommended 
decision  containing  the  findings  and  dte 
relief  sought  in  the  notice. 

918.22  ConsoNdation  and  severance  of 
actions. 

(a)  Consolidation.  (1)  On  the  motion  of 
any  party,  or  on  the  administrative  law 
judge's  own  motion,  the  administrative 
law  judge  may  consolidate,  for  some  or 
all  purposes,  any  two  or  more 
proceedings,  if  each  such  proceeding 
involves  or  arises  out  of  the  same 
transaction,  occurrence  or  series  of 
transactions  or  occurrences,  or  involves 
at  least  one  common  respondent  or  a 
material  common  question  of  law  or 
fact  unless  such  consolidation  would 
cause  unreasonable  delay  or  in}ustice. 

(2)  In  the  event  of  consolidation  under 
paragraph  (a)(1)  of  this  section, 
appropriate  adjustment  to  the 
prehearing  schedule  must  be  made  to 
avoid  unnecessary  expense, 
inconvenience,  or  delay. 

(b)  Severance.  The  administrative  law 
judge  may,  upon  the  motion  of  any 
party,  sever  the  proceeding  for  separate 
resolution  of  the  matter  as  to  any 
respondent  only  if  the  administrative 
law  judge  finds  that: 

(1)  Undue  prejudice  or  injustice  to  the 
moving  party  would  result  from  not 
severing  the  proceeding:  and 

(2)  Such  undue  prejudice  or  injustice 
would  outweigh  the  interests  of  judicial 
economy  and  expedition  in  the  complete 
and  final  resolution  of  the  proceeding. 

119.23  Motione. 

(a)  In  writing.  (1)  Except  as  otherwise 
proAi'ided  herein,  an  application  or 
request  for  an  order  or  ruling  must  be 
made  by  written  motion. 

(2)  All  written  motions  must  state 
with  particularity  the  relief  sought  and 
must  be  accompanied  by  a  proposed 
order. 

(3)  No  oral  argument  may  be  held  on 
written  motions  except  as  otherwise 
directed  by  the  administrative  law 


FedeEs)  Aqtfltar  /  VoL  56,  No.  154  /  Friday;  Aagust  &  1991  /  Rttfes^  and  ilegalatkins 


judge.  Written  memoramSA,  biieb. 
aBidavits  or  other  rejerant  fnatpriai  or 
documents  may  be  fiied  in  supp<Hl  of  or 
in  opposition  to  a  BMtiaa. 

(bj  Qra/  atotiooM.  A  motion  may  be 
made  orally  on  the  record  tuUess  tiie 
administrative  law  judge  directs  that 
such  motion  be  reduced  to  writing. 

(c)  Filiag  of  motions.  Niotians  Bust  be 
filed  witfa  tke  adniaistrative  law  judge, 
except  tliat  following  tiie  filing  of  the 
recoauneaded  decision,  motioos  Bust  be 
filed  with  the  Cotniptroller. 

(d)  Responses.  (\)  Except  as  otherwise 
provided  herein,  within  tea  days  after 
service  of  any  wriUen  notion,  or  within 
such  other  period  of  tine  as  may  be 
established  by  the  administrative  law 
judge  or  the  Comptroller,  any  party  may 
file  a  written  response  to  a  motion.  The 
administrative  law  judge  shall  not  rule 
on  any  orml  or  written  motian  before 
each  party  has  had  an  opprortimity  to  file 
a  response. 

(2]  The  failure  of  a  party  to  oppose  a 
written  motion  or  an  oral  motion  made 
on  the  record  is  deemed  a  coasent  by 
that  party  to  the  entry  of  an  order 
substantially  in  the  form  of  the  <Hxler 
accompanying  the  mottoo. 

(e}  Dilatory  motions.  Frivolous, 
dilatory  or  repetitive  motions  are 
prohibited.  The  filiag  of  such  motions 
may  form  the  basis  for  sanctions. 

(f)  Dispositive  motions.  Dispositive 
mobons  are  governed  by  (S  19.29  and 
19.30. 

9  19.24    Scop*  of  docwwwnt  (Maoov«ry. 

(a)  Limits  on  discovery,  tlj  Parties  to 
proceedings  under  this  subpart  may 
obtain  document  discovery  through  the 
production  of  docnmciits,  including 
writings,  drawings,  graphs,  charts, 
photographs,  recordings,  and  other  data 
coRipilalions  from  whitA  information 
can  be  obtained,  or  traiMftated,  if 
necessary,  by  the  parties  thnrn^ 
detection  devices  into  reasonably 
usable  form. 

(2)  Disco¥ery  by  use  of  deposition  is 
governed  by  subpart  I  of  this  part. 

(bJ  Relevance.  Parties  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  which  has 
material  relevanoe  to  the  merits  of  tfae 
pending  action.  It  is  not  a  ground  for 
objection  that  the  Information  sought 
wiH  be  inadmissible  at  tke  hearing  if  the 
information  sought  appears  reasonably 
calculated  to  lead  to  discovery  of 
admissible  evidence.  The  request  may 
not  be  ■nreasoiiable;  oppressive, 
excessive  in  scope  or  imdoiy 

(c)  Privileged  matter.  Privileged 
documents  are  not  discoveraUe. 
Privileges  iacisde  the  attonuy-dient 
privilege,  work-prodtect  privilege,  any 


government's  or  govefmnent  ^geacy's 
driiberative  process  privil^e,  and  axtj 
other  privileges  the  Constitatioa.  any 
applicable  act  of  Coagrem,  or  the 
principles  of  common  law  provide. 

(d)  Time  limits.  All  discorery. 
including  all  responses  to  discovery 
requests,  shall  be  completed  at  leari  20 
days  prior  to  the  date  scheduled  for  the 
commencement  of  the  hearing,  except  as 
provided  in  the  Local  Rules.  No 
exceptions  to  this  time  limit  shall  be 
permitted,  ui^ess  the  administrative  law 
ju(^  finds  on  the  record  that  good 
cause  exists  for  waiving  the 
requirements  of  this  para^aph. 

§  1S.25    Request  for  documant  diaoovory 
from  parties. 

(a)  Ceaaxil  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  which  are  in  the  possession, 
custody,  or  control  of  the  party  upoo 
whom  die  request  is  served.  Tlie  request 
must  identify  the  documents  to  be 
produced  either  by  individual  item  or  by 
category,  and  must  describe  each  item 
and  category  with  reasonable 
particularity.  Documents  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  and  shaH  be 
organized  to  correspond  with  the 
categories  in  the  request. 

(b)  Production  or  copying.  The  request 
must  specify  a  reasonable  time.  pJaoe, 
end  manner  for  production  and 
performing  any  related  acta.  In  lieu  of 
inspecting  the  documents,  the  requestii\g 
party  may  specify  that  all  or  some  of  die 
responsive  doouneats  are  to  be  copied 
and  the  copies  delivered  to  the 
requesting  party.  If  copying  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copyiog  and  shipping 
charges.  If  more  than  250  (lages  of 
copying  is  requested,  the  requesting 
party  shall  pay  for  copying,  unless  the 
parties  agree  otherwise,  at  the  current 
per-page  copyii^  rate  imposed  by  the 
OCC's  rules  in  Part  4  of  this  chapter 
implementing  the  Freedom  of 
Information  Act  [5  VS.C.  552a)  plus  the 
cost  of  shipping. 

(c)  Obligatioa  to  update  respoases.  A 
party  who  has  responded  to  a  discovery 
request  with  a  response  that  was 
complete  when  made  is  not  required  to 
supplement  the  response  to  include 
documents  theraafter  acquired,  udess 
the  responding  party  leans  that: 

(1)  The  response  was  material^ 
incorrect  when  made;  or 

(2]  Ihe  response,  thoo^  correct  wfaeo 
made,  is  aa  knger  telle  and  a  taflii*  to 
amend  die  response  is.  in  anbatancc.  a 
knowiqg  conceahnenL 


(d)  Motions  to  limit  discovery.  (IJ  Any 
party  that  objects  to  a  discovery  reqoest 
may,  within  ten  days  of  beisg  served 
widi  such  request  file  a  motiin  in 
accordance  with  the  provisions  of 
§  19.23  to  strike  or  otherwise  limit  the 
request.  If  an  objection  is  made  to  only  a 
portion  of  an  item  or  category  in  a 
request,  the  portion  objected  to  shall  be 
specified.  Any  objections  not  made  in 
accordance  with  this  paragraph  and 
§  19.23  are  waived. 

(2)  The  party  who  fienred  the  request 
that  1b  the  subject  of  a  motion  to  stiikt 
or  limit  may  file  a  written  response 
within  five  days  of  service  of  the  motion. 
No  other  party  may  file  a  response. 

(ej  Privilege.  At  the  time  other 
documents  are  produced,  all  documents 
withheld  on  the  grounds  of  privilege 
must  be  reasonably  identified,  together 
with  a  statement  of  the  basis  for  the 
assertion  of  privilege. 

(f]  Motions  to  compel  production.  (1) 
If  a  party  withholds  any  documents  as 
privileged  or  fails  to  comply  fully  with  a 
discovery  request,  the  requesting  party 
may,  within  ten  days  of  the  assertion  of 
privilege  or  of  the  time  the  failure  to 
comply  becomes  known  to  the 
requesting  party,  file  a  motion  in 
accordance  with  the  provisions  of 
§  19.23  for  the  issuance  of  a  subpoena 
compelTing  production. 

(2]  The  party  who  asserted  the 
privilege  or  failed  to  comply  with  the 
request  may  file  a  written  response  to  a 
motion  to  compel  within  five  days  of 
service  of  the  motion.  No  other  party 
may  file  a  response. 

Ig]  Ruling  an  motions.  After  the  Hme 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
law  judge  shall  rule  promptly  on  aU 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
terais,  is  unreasonable,  unduly 
burdensoBie.  excessive  in  scope, 
repetitive  of  previous  requests  or  seeks 
to  obtain  privileged  documeBts,  he  (H* 
she  may  modify  the  request  and  may 
issue  appropriate  protective  orders, 
upon  such  conditions  as  justice  may 
require.  Tte  pendency  of  a  motkn  to 
revoke  orhmit  discovery  or  to  coopel 
production  dbaO  not  be  a  basis  for 
staying  or  continuing  the  proceeding, 
unless  otherwise  ordered  by  die 
administrative  law  judge. 

(h)  Enfordag  discovery  subpoenas  ff 
the  administrative  law  ^udge  isaues  a 
subpoeoa  compelling  production  of 
documents  by  a  party,  the  subpoeoaing 
party  may,  in  the  event  of 
noncompliance  and  to  the  extent 
authorized  by  appMcable  law.  apfdy  %o 
any  appropriate  United  States  district 
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court  for  an  order  requiring  cor 
with  the  subpoena.  A  party's  ri 
seek  court  enforcement  of  a  sul 
shall  not  in  any  manner  limit  tl 
sanctions  that  may  be  imposed 
administrative  law  judge  again 
who  fails  to  produce  subpoena 
documents. 

S  19.26  Document  subpoenas  to 
nonpartlea.   |  { 

(a)  Generdl  rules.  (1)  Any  pa 
apply  to  the  administrative  lavt 
the  issuance  of  a  document  dis 
subpoena  addressed  to  any  pei 
is  not  a  party  to  the  proceeding 
application  must  contain  a  pro 
document  subpoena  and  a  brie 
statement  showing  the  general 
relevance  and  reasonableness 
scope  of  documents  sought.  Th 
subpoenaing  party  shall  specif 
reasonable  time,  place,  and  m{ 
making  production  in  response 
document  subpoena. 

(2)  A  party  shall  only  apply  I 
document  subpoena  under  this 
within  the  time  period  during  v 
such  party  could  serve  a  disco' 
request  under  §  19.24(d).  The  p 
obtaining  the  document  8ubpo( 
responsible  for  serving  it  on  th 
subpoenaed  person  and  for  sei 
copies  on  all  parties.  Documen 
subpoenas  may  be  served  in  ai 
territory,  or  possession  of  the  1 
States,  the  District  of  Columbia 
otherwise  provided  by  law. 

(3)  The  administrative  law  ji 
promptly  Issue  any  document  t 
requested  pursuant  to  this  sect 
administrative  law  judge  detei 
that  the  application  does  not  s 
valid  basis  for  the  Issuance  of 
subpoena,  or  that  any  of  its  tei 
unreasonable,  oppressive,  exo 
scope,  or  unduly  burdensome, 
may  refuse  to  issue  the  subpoc 
issue  it  in  a  modified  form  upo 
conditions  as  may  be  consistei 
Uniform  Rules. 

(b)  Motion  to  quash  or  modi, 
person  to  whom  a  document  si 
is  directed  may  file  a  motion  t( 
modify  such  subpoena,  accom; 
a  statement  of  the  basis  for  qu 
modifying  the  subpoena.  Hie  i 
shall  serve  the  motion  on  all  p 
any  party  may  respond  to  sucl 
within  ten  days  of  service  of  tl 

(2)  Any  motion  to  quash  or  t 
document  subpoena  must  be  t] 
same  basis.  Including  the  asse 
privilege,  upon  which  a  party  < 
object  to  a  discovery  request  i 
9  19.25(d),  and  during  the  sami 
limits  during  which  such  an  ot 
could  be  filed. 
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(d)  MotioDS  to  kmit  discovery.  (IJ  Any 
party  that  objects  to  a  discovery  request 
may,  within  ten  days  of  being  s«-ved 
with  such  request,  file  a  motion  in 
accordance  with  the  provisions  of 

S  19.23  to  strike  or  otherwise  limit  the 
request.  If  an  objection  is  made  to  only  a 
portion  of  an  item  or  category  in  a 
request,  the  portion  objected  to  shall  be 
specified.  Any  objections  not  made  in 
accordance  with  this  paragraph  and 
S  19.23  are  waived. 

(2)  The  party  who  served  the  request 
that  Is  the  subject  of  a  motion  to  strike 
or  limit  may  file  a  written  response 
within  five  days  of  service  of  the  motion. 
No  other  party  may  file  a  response. 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  all  documents 
withheld  on  the  grounds  of  privilege 
must  be  reasonably  identified,  together 
with  a  statement  of  the  basis  for  the 
assertion  of  privilege. 

(f)  Motions  to  compel  production,  (l) 
If  a  party  withholds  any  documents  as 
privileged  or  fails  to  comply  fully  with  a 
discovery  request,  the  requestiivg  party 
may,  within  ten  days  of  the  assertion  of 
privilege  or  of  the  time  the  failure  to 
comply  becomes  known  to  the 
requesting  party,  file  a  motion  in 
accordance  widi  the  provisions  of 

S  19.23  for  the  issuance  of  a  subpoena 
compelTing  production. 

(2)  The  party  who  asserted  the 
privilege  or  failed  to  comply  with  the 
request  may  Hie  a  written  respanse  to  a 
motion  to  compel  within  Cve  days  of 
service  of  the  motion.  No  other  party 
may  file  a  response. 

jg]  Ruling  an  motions.  After  the  time 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
law  judge  shall  rule  prompUy  on  aU 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
terms,  is  unreasonable,  ttodaly 
burdensoBW.  exoessive  in  scope. 
repetitive  of  previous  requests  or  seeks 
to  obtain  privileged  documents,  he  or 
she  may  modify  the  request  and  may 
issue  appropriate  protective  orden. 
upon  such  conditions  as  justice  may 
require.  Tbt  pendency  of  a  motioa  to 
revoke  or  limit  discovery  or  to  coapel 
production  ahal  not  be  a  basis  for 
staying  or  continuing  the  proceeding, 
unless  otherwise  ordeied  by  the 
administrative  law  judge. 

(h)  Enforcing  diacavery  subpoenas,  ff 
the  administrative  law  jtidge  issues  a 
subpoesa  compelling  productioo  of 
documents  by  a  party,  the  sid>poeBaifig 
party  may,  in  the  event  of 
noncompliance  and  to  the  extent 
authorized  by  apphcable  law.  apply  to 
any  appropriate  United  States  district 


court  for  an  order  requiring  compliance 
with  the  subpoena.  A  party's  right  to 
seek  court  enforcement  of  a  subpoena 
shall  not  in  any  manner  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  against  a  party 
who  falls  to  produce  subpoenaed 
documents. 

S  19.26    Document  subpoenas  to 
nonparties. 

(a)  General  rules.  (1)  Any  party  may 
apply  to  the  administrative  law  judge  for 
the  issuance  of  a  document  discovery 
subpoena  addressed  to  any  person  who 
is  not  a  party  to  the  proceeding.  The 
application  must  contain  a  proposed 
document  subpoena  and  a  brief 
statement  showing  the  general 
relevance  and  reasonableness  of  the 
scope  of  documents  sought.  The 
subpoenaing  party  shall  specify  a 
reasonable  time,  place,  and  manner  for 
making  production  In  response  to  the 
document  subpoena. 

(2)  A  party  shall  only  apply  for  a 
document  subpoena  under  Oils  section 
within  the  time  period  during  which 
such  party  could  serve  a  discovery 
request  under  §  19.24(d).  The  party 
obtaining  the  document  subpoena  is 
responsible  for  serving  it  on  the 
subpoenaed  person  and  for  serving 
copies  on  all  parties.  Document 
subpoenas  may  be  served  in  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia,  or  as 
otherwise  provided  by  law. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  document  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  such 
conditions  as  may  be  consistent  with  the 
Uniform  Rules. 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  document  subpoena 
is  directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
document  subpoena  must  be  filed  on  the 
same  basis,  including  the  assertion  of 
privilege,  upon  which  a  party  could 
object  to  a  discovery  request  under 
S  19.2S(d].  and  during  the  same  time 
limits  during  which  such  an  objection 
could  be  filed. 


(c)  Enforcing  document  subpoenas.  If 
a  subpoenaed  person  fails  to  comply 
with  any  subpoena  issued  pursuant  to 
this  section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may, 
to  the  extent  authorized  by  applicable 
law,  apply  to  an  appropriate  United 
States  district  court  for  an  order 
requiring  compliance  with  so  much  of 
the  document  subpoena  as  the 
administrative  law  judge  has  not 
quashed  or  modified.  A  party's  right  to 
seek  court  enforcement  of  a  document 
subpoena  shall  in  no  way  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
induces  a  failure  to  comply  with 
subpoenas  issued  under  this  section. 

S  19.27    Daposition  of  witness  unavaDabie 
for  hearing. 

(a)  General  rules.  (1)  If  a  witness  will 
not  be  available  for  the  hearing,  a  party 
desiring  to  preserve  that  witness' 
testimony  for  the  record  may  apply  in 
accordance  with  the  procedures  set 
forth  in  paragraph  [a](2)  of  this  section, 
to  the  administrative  law  judge  for  the 
issuance  of  a  subpoena,  including  a 
subpoena  duces  tecum,  requiring  the 
attendance  of  the  witness  at  a 
deposition.  The  administrative  law 
judge  may  issue  a  deposlUon  subpoena 
under  this  section  upon  showing  thab 

(i)  The  witness  will  be  unable  to 
attend  or  may  be  prevented  from 
attending  the  hearing  because  of  age, 
sickness  or  infirmity,  or  will  otherwise 
be  unavailable; 

(ii)  The  witness'  unavailability  was 
not  procured  or  caused  by  the 
subpoenaing  party; 

(iii)  The  testimony  is  reasonably 
expected  to  be  material;  and 

(iv)  Taking  the  deposition  will  not 
result  in  any  undue  burden  to  any  other 
party  and  will  not  cause  undue  delay  of 
the  proceeding. 

(2)  The  application  must  contain  a 
proposed  deposition  subpoena  and  a 
brief  statement  of  the  reasons  for  the 
issuance  of  the  subpoena.  The  subpoena 
must  name  the  witness  whose 
deposition  is  to  be  taken  and  specify  the 
time  and  place  for  taking  the  deposition. 
A  deposition  subpoena  may  require  the 
witness  to  be  deposed  at  any  place 
within  the  country  in  which  that  witness 
resides  or  has  a  regular  place  of 
employment  or  such  other  convenient 
place  as  the  administrative  law  judge 
shall  fix. 

(3)  Any  requested  subpoena  that  sets 
forth  a  valid  basis  for  its  issuance  must 
be  promptiy  issued  unless  the 
administrative  law  judge  on  his  or  her 


own  motion,  requires  a  written  response 
or  requires  attendance  at  a  conference 
concerning  whether  the  requested 
subpoena  should  be  issued. 

(4)  The  party  obtaining  a  deposition 
subpoena  is  responsible  for  serving  it  on 
the  witness  and  for  serving  copies  on  all 
parties.  Unless  the  administrative  law 
judge  orders  otherwise,  no  deposition 
under  this  section  shall  be  taken  on 
fewer  than  ten  days'  notice  to  the 
witness  and  all  parties.  Deposition 
subpoenas  may  be  served  in  any  state, 
territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  die  District  of 
Columbia,  or  as  otherwise  permitted  by 
law. 

(b)  Objections  to  deposition 
subpoenas.  (1)  The  witness  and  any 
party  who  has  not  had  an  opportunity  to 
oppose  a  deposition  subpoena  Issued 
under  this  section  may  file  a  motion 
with  the  administrative  law  judge  to 
quash  or  modify  the  subpoena  prior  to 
the  time  for  compliance  specified  In  the 
subpoena,  but  not  more  than  ten  days 
after  service  of  the  subpoena. 

(2)  A  statement  of  the  basis  for  the 
motion  to  quash  or  modify  a  subpoena 
issued  under  this  section  must 
accompany  the  motion.  The  motion  must 
be  served  on  all  parties. 

(c)  Procedure  upon  deposition.  (1) 
Each  witness  testifying  pursuant  to  • 
deposition  subpoena  must  be  duly 
sworn,  and  each  party  shall  have  the 
right  to  examine  the  witness.  Objections 
to  questions  or  documents  must  be  in 
short  form,  stating  the  grounds  for  the 
objection.  Failure  to  object  to  questions 
or  documents  is  not  deemed  a  waiver 
except  where  the  ground  for  the 
objection  might  have  been  avoided  if  the 
objection  had  been  timely  presented.  All 
questions,  answers,  and  objections  must 
be  recorded. 

(2)  Any  party  may  move  before  the 
administrative  law  judge  for  an  order 
compelling  the  witness  to  answer  any 
questions  the  witness  has  refused  to 
answer  or  submit  any  evidence  the 
witness  has  refused  to  submit  during  the 
deposition. 

(3)  The  deposition  must  be  subscribed 
by  the  witness,  unless  the  parties  and 
the  witness,  by  stipulatioa  have  waived 
the  signing,  or  the  witness  is  ill  cannot 
be  found  or  has  refused  to  sign.  If  the 
deposition  is  not  subscribed  by  the 
witness,  the  court  reporter  taking  the 
deposition  shall  certify  that  the 
transcript  is  a  true  and  complete 
transcript  of  the  deposition. 

(d)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
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any  order  of  the  administrative  law 
judge  which  directs  compliance  with  all 
or  any  portion  of  a  deposition  sut>pceaa 
under  paragraph  (b|  or  (c)(3)  of  this 
section,  the  st^ipoenaii^  party  or  other 
aggrieved  party  may,  to  the  extent 
authorized  by  applicable  law,  apply  to 
en  appropriate  United  States  (fistrict 
court  for  an  order  requiring  oomplianoe 
with  the  portions  of  the  siibpoena  that 
the  administrative  law  judge  has 
ordered  enforced.  A  party's  right  to  seek 
court  enforcement  of  a  deposition 
subpoena  in  no  way  limits  the  sanctions 
that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
fails  to  comply  with,  or  procures  a 
failure  to  comply  with,  a  sobpoena 
issued  under  this  section. 

§  19.28    Interiocutory  review. 

(a)  General  nde.  The  Comptroller  may 
review  a  ruUi\g  of  the  administrative  law 
judge  prior  to  the  certification  of  the 
record  to  the  Comptroller  only  in 
accordance  with  the  procedures  set 
forth  in  this  section  and  {  19.23. 

(b)  Scope  of  review.  The  Comptroller 
may  exercise  interlocutory  review  of  a 
ruling  of  the  administrative  law  judge  if 
the  Comptroller  finds  that: 

(1}  The  ruling  iavolves  a  controlling 
question  of  law  or  policy  as  to  which 
substantial  grounds  exist  for  a 
difference  of  opinion; 

(2)  Immediate  review  of  the  ruling 
may  materially  advance  the  ultimate 
termination  of  the  proceeding; 

(3)  Subsequent  modification  of  the 
ruling  at  the  conclusion  of  the 
proceeding  would  be  an  inadequate 
remedy;  or 

(4)  Subsequent  modification  of  the 
ruling  would  cause  unusual  delay  or 
expense. 

(c)  Procedure.  Any  request  for 
interlocutory  review  shall  be  filed  by  a 
party  \^-ith  the  administrative  law  judge 
witfiin  ten  days  of  his  or  her  nding  and 
shall  otherwise  comply  with  S  19.23. 
Any  party  may  file  a  response  to  a 
request  for  interiocutory  review  in 
accordance  with  $  19.23td).  Upon  the 
expiration  of  the  time  for  filing  all 
responses,  the  administratrve  law  judge 
shaH  refer  the  matter  to  the  ComptooHer 
for  final  disposition. 

(d)  Siispensian  of  proceeding.  Neither 
a  request  for  interlocutory  review  nor 
any  disposition  of  soch  a  request  by  the 
Comptroller  under  this  section  suspends 
or  stays  the  proceediirg  unless  otherwise 
ordered  by  the  admiiiistiative  law  judge 
or  the  Comptroller. 

S  19.29    Smtmmry  <B»po»Men. 

(a)  In  general  Hk  admanisftrative  law 
judge  shall  reooaaneod  tiut  the 
Comptroller  issoe  a  final  order  granting 


a  motion  for  summary  disposition  if  the 
undisputed  pleaded  facts,  admissions, 
affida^dts,  stipulations,  documentary 
evidence,  matters  as  to  which  official 
notice  may  be  taken,  and  any  other 
evidentiary  materials  propeiiy 
submitted  in  connection  with  a  motion 
for  summary  disposition  show  that 

(1)  lliere  is  no  genuine  issue  as  to  any 
material  fact;  and 

(2)  The  moving  party  is  entided  to  a 
decision  in  its  favor  as  a  matter  of  law. 

(b)  FiJing  of  motions  and  responses. 
(1)  Any  party  who  beheves  there  is  no 
genuine  issue  of  material  &ct  to  be 
determined  and  that  he  or  she  is  entitled 
to  a  decision  as  a  matter  of  law  may 
move  at  any  time  for  suramsffy 
disposition  in  its  favor  of  all  or  any  part 
of  the  proceeding.  Any  party,  within  20 
days  aiter  service  of  such  a  motion,  or 
within  such  time  period  as  allowed  by 
the  administrative  law  judge,  may  file  a 
response  to  such  motion. 

(2)  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 
the  material  facts  as  to  which  the 
moving  party  contends  there  is  no 
genuine  issue.  Such  motion  must  be 
supported  by  documentary  evidence, 
which  may  take  the  form  of  admissicms 
in  pleadings,  stipulations,  depositions, 
investigatory  depositions,  transcripts, 
affidavits  and  any  other  evidentiary 
materials  that  the  moving  party 
contends  sopport  his  or  her  position. 
The  motion  must  also  be  accompanied 
by  a  brief  containing  the  points  and 
authorities  in  support  of  the  contention 
of  the  moviTJg  party.  Any  party  opposing 
a  motion  for  summary  disposition  miist 
file  a  statement  setting  forth  those 
material  facts  as  to  w^cfa  he  or  she 
contends  a  genuine  dispute  exists.  Such 
opposition  must  be  supported  by 
evidence  of  the  same  type  as  that 
submitted  witfi  the  motion  for  summary 
disposition  and  a  brief  containing  the 
points  and  aulhorities  in  support  of  the 
contention  liiat  summary  disposition 
would  be  inappropriate. 

(c)  Hearing  on  motion.  At  the  request 
of  any  party  or  on  his  or  her  own 
motion,  the  a^faninistrative  law  judge 
may  hear  oral  argument  on  the  notion 
for  summary  dispomtion. 

(d)  Decision  on  motion.  Following 
receipt  of  a  motion  for  summary 
disposition  and  all  responses  thereto, 
the  administrative  law  jnd^  shall 
determine  wfa^ber  the  moving  party  is 
entitled  to  sumnaary  disposition.  If  the 
admioistrative  law  judge  determines 
that  summary  disposition  is  warranted, 
the  administrative  law  judge  shall 
submit  a  roco—icnded  decisioa  ts  (hat 
effect  to  the  Coaiptrotler.  If  ike 
administrative  law  judge  finds  Ibat  no 
party  is  eatitied  to  •uaunary  disposition. 


he  or  she  shall  make  a  rvitiog  denying 
the  motion. 

S  19.30    Partial  •imunary  dispoaitioa 

If  the  administrative  law  judge 
determines  that  a  party  is  entitled  to 
summary  disposition  as  to  certain 
claims  only,  he  or  she  shall  defer 
submitting  a  recommended  decision  as 
to  those  claims.  A  hearing  on  the 
remaining  issues  must  be  ordered.  Those 
claims  for  which  the  administrative  law 
judge  has  determined  that  summary 
disposition  is  warranted  will  be 
addressed  in  the  recommended  decision 
filed  at  the  conclusion  of  the  hearing. 

§  19.31    Sctteduling  and  prohaariog 
conferences. 

(a)  Scheduling  conference.  Within  30 
days  of  service  di  the  notice  or  order 
commencing  a  proceeding  or  such  other 
time  as  parlies  may  agree,  the 
administrative  law  judge  shall  direct 
counsel  for  all  parties  to  meet  with  him 
or  her  in  person  at  a  specified  time  and 
place  prior  to  the  hearing  or  to  confer  by 
telephone  for  the  purpose  of  scheduling 
the  course  and  conduct  of  the 
proceedir\g.  This  meeting  or  telephone 
conference  is  called  a  "scbedub^ 
conference."  The  identification  of 
potential  witnesses,  the  time  for  and 
manner  of  discovery,  and  the  exchange 
of  any  prehearing  materials  including 
witness  lists,  statements  of  issues, 
stipulations,  exhibits  and  any  other 
materials  may  also  be  determined  at  the 
scheduling  conference. 

(b)  Prehearing  conferences.  The 
administrative  law  judge  may,  ki 
addition  to  the  scbadulii^  OHifereBoe.    ' 
on  his  or  her  own  motion  or  at  the 
request  of  any  party,  direct  counsel  for 
the  parties  to  meet  with  him  or  her  (in 
person  or  by  telephone)  at  a  prehearing 
conference  to  address  any  or  all  of  the 
following: 

(1)  Sijnplificatioa  and  darification  of 
the  issues; 

(2)  Stipulations,  admissioBSof  fact 
and  the  conteats,  authenticity  aad 
admissibility  into  evidence  o( 
documents; 

(3j  Matters  of  which  official  notice 
may  betakes; 

(4)  Limitation  of  the  number  cf 
witneases; 

(5)  Sunnnary  disposition  of  any  or  all 
issues; 

(6)  Resolntian  of  discovery  issoes  or 
disputes; 

(7)  Antendmeats  to  pleadings:  md 

(8)  Snch  other  matters  as  may  aid  in 
the  orderly  disposition  of  the 
proceeding. 

(c)  Tranacripl  Tbe  adniinistrative  law 
judge,  in  his  or  her  discretion  way 
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require  that  a  scheduling  or  pre) 
conference  be  recorded  by  a  coi 
reporter.  A  transcript  of  the  con 
and  any  materials  filed,  includii 
orders,  becomes  part  of  the  recc 
proceeding.  A  party  may  obtain 
of  the  transcript  at  his  or  her  ex 
(d)  Scheduling  or  prehearing 
At  or  within  a  reasonable  time  i 
the  conclusion  of  the  schedulin; 
conference  or  any  prehearing 
conference,  the  administrative  1 
shall  serve  on  each  party  an  on 
setting  forth  any  agreements  rei 
and  any  procedural  determinati 
made. 

i  ^9J37    PrehMHing  submtssions. 

(a)  Within  the  time  set  by  the 
administrative  law  judge,  but  ir 
later  than  14  days  before  the  sti 
hearing,  each  party  shall  serve 
other  party,  his  or  her 

(1)  Prehearing  statement; 

(2)  Pinal  list  of  witnesses  to  b 
to  testify  at  the  hearing,  includi 
and  address  of  each  witness  an 
summary  of  the  expected  testin 
each  witness; 

(3)  List  of  the  exhibits  to  be 
introduced  at  the  hearing  along 
copy  of  each  exhibit;  and 

(4)  Stipulations  of  fact,  if  any 

(b)  Effect  of  failure  to  complj 
witness  may  testify  and  no  exh 
be  introduced  at  the  hearing  if  i 
witness  or  exhibit  is  not  listed  i 
prehearing  submissions  pursue 
paragraph  (a)  of  this  section,  e) 
good  cause  shown. 

§19.33    Public  hearings. 

(a)  General  rule.  All  hearings 
open  to  the  public  unless  the 
Comptroller,  in  his  or  her  discn 
determines  that  holding  an  ope 
would  be  contrary  to  the  public 
Within  20  days  of  service  of  thi 
or.  in  the  case  of  change-in-con 
proceedings  under  section  7(j){ 
FDIA  (12  U.S.C.  1817(j)(4)),  with 
days  from  service  of  the  hcarin 
any  respondent  may  file  with  tl 
Comptroller  a  request  for  a  pri^ 
hearing,  and  any  party  may  file 
pleading  in  reply  to  such  a  reqi 
requests  and  replies  are  goverr 
§  19.23.  Failure  to  file  a  requesi 
reply  is  deemed  a  waiver  of  an 
objections  regarding  whether  t 
hearing  will  be  public  or  privat 

(b)  Filing  document  under  se 
Enforcement  Counsel,  in  his  or 
discretion,  may  file  any  docum 
part  of  a  document  under  seal : 
disclosure  of  the  document  wo 
contrary  to  the  public  interest, 
administrative  law  judge  shall 
appropriate  steps  to  preserve  t 
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he  or  she  shall  make  a  ruliag  deayins 
the  motion. 

§  19.30    Partial  summary  disposition. 

If  the  administrative  law  judge 
determines  that  a  party  is  entitled  to 
summary  disposition  as  to  certain 
claims  only,  he  or  she  shall  defer 
submitting  a  recommended  decision  as 
to  those  claims.  A  hearing  on  the 
remaining  issues  must  be  ordered.  Those 
claims  for  which  the  administrative  law 
judge  has  determined  that  summary 
disposition  is  warranted  will  be 
addressed  in  the  recommended  decision 
filed  at  the  conclusion  of  the  hearing. 

§  19.31    Sctteduling  and  prehearing 
conferences. 

(a)  Scheduling  conference.  Within  30 
days  of  service  of  the  notice  or  order 
commencing  a  proceeding  or  such  other 
time  as  parties  may  agree,  the 
administrative  law  judge  shall  direct 
counsel  for  all  parties  to  meet  with  him 
or  her  in  person  at  a  specified  time  and 
place  prior  to  the  hearing  or  to  confer  by 
telephone  for  the  purpose  of  scheduling 
the  course  and  conduct  of  the 
proceeding.  This  meeting  or  telephone 
conference  is  called  a  "scbeduh^ 
conference."  The  identification  of 
potential  witnesses,  the  time  for  and 
manner  of  discovery,  and  the  exchange 
of  any  prehearing  materials  including 
witness  iists.  statements  of  issues. 
stipulations,  exhibits  and  any  other 
materials  may  also  be  determined  at  the 
scheduling  cooference. 

(b)  Prehearing  confereaces.  The 
administrative  Jaw  judge  may.  in 
addition  to  the  schadulii^  a»iferenoe. 
on  his  or  her  own  motion  or  at  the 
request  of  any  party,  direct  counsel  for 
the  parties  to  meet  with  him  or  her  (in 
person  or  by  telephone)  at  a  prehearing 
conference  to  address  any  or  all  i^  the 
following: 

(1)  Sijnplincation  and  dahftcation  of 
the  issues; 

(2]  Stipulations.  admissioBS  of  fact, 
and  the  contents,  authenticity  aad 
admissibility  into  evidence  oi 
dociunents; 

(3j  Matters  of  which  officii  notice 
may  be  taken; 

(4)  Limitation  of  the  number  of 
witnesses: 

(5)  Sumntary  ciispositioo  of  any  or  all 
issues; 

(6^  Resolntion  of  discovery  issoes  or 

disputes; 
(7]  Amendmeats  lo  pleadings:  aad 
(8)  Soch  other  matters  as  may  aid  in 

the  orderly  di^ositioa  of  the 

proceeding. 

(c)  TramcripL  The  adniinistrative  law 
judge,  in  his  or  her  discretion  awy 


require  that  a  scheduling  or  prehearing 
conference  be  recorded  by  a  court 
reporter.  A  transcript  of  the  conference 
and  any  materials  filed,  including 
orders,  becomes  part  of  the  record  of  the 
proceeding.  A  party  may  obtain  a  copy 
of  the  transcript  at  his  or  her  expense, 
(dl  Scheduling  or  prehearing  orders. 
At  or  within  a  reasonable  time  following 
the  conclusion  of  the  scheduling 
conference  or  any  prehearing 
conference,  the  administrative  law  judge 
shall  serve  on  each  party  an  order 
setting  forth  any  agreements  reached 
and  any  procedural  determinations 
made. 

§  19J2    Pretieaiing  submissions. 

(a)  Within  the  time  set  by  the 
administrative  law  judge,  but  in  no  case 
later  than  14  days  before  the  start  of  the 
hearing,  each  party  shall  serve  on  every 
other  party,  his  or  her 

(1)  Prehearing  statement; 

(2)  Final  list  of  witnesses  to  be  called 
to  testify  at  the  hearing,  including  name 
and  address  of  each  witness  and  a  short 
summary  of  the  expected  testimony  of 
each  witness: 

(3)  List  of  the  exhibits  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit;  and 

(4)  Stipulations  of  fact  if  any. 

(b)  Effect  of  failure  to  comply.  No 
witness  may  testify  and  no  exhibits  may 
be  introduced  at  the  hearing  if  such 
witness  or  exhibit  is  not  listed  in  the 
prehearing  submissions  pursuant  to 
paragraph  (a)  of  this  section,  except  for 
good  cause  shown. 

§19.33    Public  tMarings. 

(a)  GenemJ  rule.  All  hearings  shall  be 
open  to  the  public  unless  the 
Comptroller,  in  his  or  her  discretion, 
determines  that  holding  an  open  hearing 
would  be  contrary  to  the  public  interest. 
Within  20  days  of  service  of  the  notice 
or.  in  the  case  of  change-in-control 
proceedings  under  section  7(j)(4]  of  the 
FDIA  (12  U.S.C.  1817(j)(4)),  within  20 
days  from  service  of  the  hearing  order, 
any  respondent  may  fde  with  the 
Comptroller  a  request  for  a  private 
hearing,  and  any  party  may  R\e  a 
pleading  in  reply  to  such  a  request.  Such 
requests  and  replies  are  governed  by 

§  19.23.  Failure  to  Hie  a  request  or  a 
reply  is  deemed  a  waiver  of  any 
objections  regarding  whether  the 
hearing  will  be  public  or  private. 

(b)  Filing  document  under  seal. 
Enforcement  Counsel,  in  his  or  her 
discretion,  may  file  any  document  or 
part  of  a  document  under  seal  if 
disclosure  of  the  document  would  be 
contrary  to  the  public  interest.  The 
administrative  law  judge  shall  take  a<! 
appropriate  steps  to  preserve  the 


confidentiality  of  such  documents  or 
parts  thereof,  including  closing  potions 
of  the  hearing  to  the  public. 

§  19.34    Hearing  subpoenas. 

(a)  Issuance.  (1)  Upon  application  of  a 
party  showing  general  relevance  and 
reasonableness  of  scope  of  the 
testimony  or  other  evidence  sought,  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requiring  the  attendance  of  a  witness  at 
the  hearing  or  the  production  of 
documentary  or  physical  evidence  at 
such  hearing.  The  application  for  a 
hearing  subpoena  must  also  contain  a 
proposed  subpoena  specifying  the 
attendance  of  a  witness  or  the 
production  of  evidence  from  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia  or  as 
otherwise  provided  by  law  at  any 
designated  place  where  the  hearing  is 
being  conducted. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  During  a 
hearing,  such  applications  may  be  made 
orally  on  the  record  before  the 
administrative  law  judge.  The  party 
mwlfing  the  application  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other  party 
to  the  proceeding. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  Issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  any 
conditions  consistent  with  this  subpart. 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  hearing  subpoena  is 
directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
hearing  subpoena  must  be  filed  prior  to 
the  time  specified  in  the  subpoena  for 
compliance  but  not  more  than  ten  days 
after  the  date  of  service  of  the  subpoena 
upon  the  movant. 

(c)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  subpoena  issued  pursuant  to  this 
section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may 


seek  enforcement  of  the  subpoena 
pursuant  to  { 19.28(c). 

S19.3S    Conduct  ol  hearings. 

(a)  General  rules.  (1)  Hearings  shall 
be  conducted  so  as  to  provide  a  fair  and 
expeditious  presentation  of  the  relevant 
disputed  issues.  Each  party  has  the  right 
to  present  its  case  or  defense  by  oral 
and  documentary  evidence  and  to 
conduct  such  cross  examination  as  may 
be  required  for  full  disclosure  of  the 
facts. 

(2)  Order  of  hearing.  Enforcement 
Counsel  shall  present  its  case-in-chief 
first,  unless  otherwise  ordered  by  the 
administrative  law  judge,  or  unless 
otherwise  expressly  specified  by  law  or 
regulation.  Enforcement  Counsel  shall 
be  the  first  party  to  present  an  opening 
statement  and  a  closing  statement,  and 
may  make  a  rebuttal  statement  after  the 
respondent's  closing  statement.  If  there 
are  multiple  respondents,  respondents 
may  agree  among  themselves  as  to  their 
order  of  presentation  of  their  cases,  but 
if  they  do  not  agree,  the  administrative 
law  judge  shall  fix  the  order. 

(3)  Stipulations.  Unless  the 
administrative  law  judge  directs 
otherwrise.  all  stipulations  of  fact  aiul 
law  previously  agreed  upon  by  the 
parties,  and  all  documents,  the 
admissibility  of  which  have  been 
previously  stipulated,  will  be  admitted 
into  evidence  upon  commencement  of 
the  hearing. 

(b)  Transcript  The  hearing  must  be 
recorded  and  transcribed.  The  transcript 
shall  be  made  available  to  any  party 
upon  payment  of  the  cost  thereof.  The 
administrative  law  judge  shall  have 
authority  to  order  the  record  corrected, 
either  upon  motion  to  correct  upon 
stipulation  of  the  parties,  or  following 
notice  to  the  parties  upon  the 
administrative  law  judge's  own  motion. 
The  administrative  law  judge  shall  serve 
notice  upon  all  parties  that  the  certified 
transcript  together  with  all  hearing 
exhibits  and  exhibits  introduced  but  not 
admitted  into  evidence  at  the  hearing, 
has  been  filed. 

{19^    Evidence. 

(a)  Admissibility.  (1)  Except  as  is 
otherwise  set  forth  in  this  section, 
relevant  material  and  reliable  evidence 
that  is  not  unduly  repetitive  is 
admissible  to  the  fullest  extent 
authorized  by  the  Administrative 
Procedure  Act  and  other  applicable  law. 

(2)  Evidence  that  woidd  be  admissible 
under  the  Federal  Rules  of  Evidence  is 
admissible  in  a  proceeding  conducted 
pursuant  to  this  subpart 

(3)  Evidence  that  would  be 
inadmissible  under  the  Federal  Rules  of 
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Evidence  may  not  be  deemed  or  ruled  to 
be  inadmissible  in  a  proceeding 
conducted  pursuant  to  this  subpart  if 
such  evidence  is  relevant,  material, 
reliable  and  not  unduly  repetitive. 

(b)  Official  notice.  (1)  Official  notice 
may  be  taken  of  any  material  fact  which 
may  be  judicially  noticed  by  a  United 
States  district  court  and  any  material 
information  in  the  official  public  records 
of  any  Federal  or  state  government 
agency. 

(2)  All  matters  officially  noticed  by 
the  administrative  law  judge  or  the 
Comptroller  shall  appear  on  the  record. 

(3)  If  official  notice  is  requested  or 
taken  of  any  material  fact,  the  parties, 
upon  timely  request,  shall  be  afforded 
an  opportunity  to  object. 

(c)  Documents.  (1)  A  duplicate  copy  of 
a  document  is  adinissible  to  the  same 
extent  as  the  original,  unless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  copy  of  the  original. 

(2)  Subject  to  the  requirements  of 
paragraph  (a)  of  this  section,  any 
document,  including  a  report  of 
examination,  supervisory  activity, 
inspection  or  visitation,  prepared  by  an 
appropriate  Federal  financial 
institutions  regulatory  agency  or  by  a 
state  regulatory  agency,  is  admissible 
either  with  or  without  a  sponsoring 
witness. 

(3)  Witnesses  may  use  existing  or 
newly  created  charts,  exhibits, 
calendars,  calculations,  outlines  or  other 
graphic  material  to  summarize, 
illustrate,  or  simplify  the  presentation  of 
testimony.  Such  materials  may,  subject 
to  the  administrative  law  judge's 
discretion,  be  used  with  or  without 
being  admitted  into  evidence. 

(d)  Objections.  (1)  Objections  to  the 
admissibility  of  evidence  must  be  timely 
made  and  rulings  on  all  objections  must 
appear  on  the  record. 

(2]  When  an  objection  to  a  question  or 
line  of  questioning  propounded  to  a 
witness  is  sustained,  the  examining 
counsel  may  make  a  specific  proffer  on 
the  record  of  what  he  or  she  expected  to 
prove  by  the  expected  testimony  of  the 
witness  either  by  representation  of 
counsel  or  by  direct  interrogation  of  the 
witness. 

(3)  The  administrative  law  judge  shall 
retain  rejected  exhibits,  adequately 
marked  for  identification,  for  the  record, 
and  transmit  such  exhibits  to  the 
Comptroller. 

(4)  Failure  to  object  to  admission  of 
evidence  or  to  any  ruling  constitutes  a 
waiver  of  the  objection. 

(e)  Stipulations.  The  parties  may 
stipulate  as  to  any  relevant  matters  of 
fact  or  the  authentication  of  any 
relevant  documents.  Such  stipulations 


must  be  received  in  evidence  at  a 
hearing  and  are  binding  on  the  parties 
with  respect  to  the  matters  therein 
stipulated. 

(f)  Depositions  of  unavailable 
witnesses.  (1)  If  a  witness  is  unavailable 
to  testify  at  a  hearing,  and  that  witness 
has  testified  in  a  deposition  to  which  all 
parties  in  a  proceeding  had  notice  and 
an  opportunity  to  participate,  a  party 
may  offer  as  evidence  all  or  any  part  of 
the  transcript  of  the  deposition, 
including  deposition  exhibits,  if  any. 

(2]  Such  deposition  transcript  is 
admissible  to  the  same  extent  that 
testimony  would  have  been  admissible 
had  that  person  testified  at  the  hearing, 
provided  that  if  a  witness  refused  to 
answer  proper  questions  during  the 
depositions,  the  administrative  law 
judge  may,  on  that  basis,  limit  the 
admissibility  of  the  deposition  in  any 
manner  that  justice  requires. 

(3)  Only  those  portions  of  a  deposition 
received  in  evidence  at  the  hearing 
constitute  a  part  of  the  record. 

§  19.37    Proposed  findings  and 
concluskMM. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Any  party  may 
file  with  the  administrative  law  judge 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order  within  30  days  after  the  parties 
have  received  notice  that  the  transcript 
has  been  filed  with  the  administrative 
law  judge,  unless  otherwise  ordered  by 
the  administrative  law  judge. 

(2)  Proposed  findings  and  conclusions 
must  be  supported  by  citation  to  any 
relevant  authorities  and  by  page 
references  to  any  relevant  portions  of 
the  record.  A  post-hearing  brief  may  be 
filed  in  support  of  proposed  findings  and 
conclusions,  either  as  part  of  the  same 
document  or  in  a  separate  document. 
Any  party  who  fails  to  file  timely  with 
the  administrative  law  judge  any 
proposed  finding  or  conclusion  is 
deemed  to  have  waived  the  right  to  raise 
in  any  subsequent  filing  or  submission 
any  issue  not  addressed  in  such  party's 
proposed  finding  or  conclusion. 

(b)  Reply  briefs.  Reply  briefs  may  be 
filed  within  15  days  after  the  date  on 
which  the  parties'  proposed  findings, 
conclusions,  and  order  are  due.  Reply 
briefs  must  be  strictly  limited  to 
responding  to  new  matters,  issues,  or 
arguments  raised  in  another  party's 
papers.  A  party  who  has  not  filed 
proposed  findings  of  fact  and 
conclusions  of  law  or  a  post-hearing 
brief  may  not  file  a  reply  brief. 

(c)  Simultaneous  filing  required.  The 
administrative  law  judge  shall  not  order 
the  filing  by  any  party  of  any  brief  or 


reply  brief  in  advance  of  the  other 
party's  filing  of  its  brief. 

§  19.38    Recommended  decision  and  filing 
of  record. 

Within  45  days  after  expiration  of  the 
time  allowed  for  filing  reply  briefs  under 
§  19.37(b).  the  administrative  law  judge 
shall  file  with  and  certify  to  the 
Comptroller  for  decision  the  record  of 
the  proceeding.  The  reccrd  must  include 
the  administrative  law  judge's 
recommended  decision,  recommended 
findings  of  fact,  recommended 
conclusions  of  law,  and  proposed  order; 
all  prehearing  and  hearing  transcripts, 
exhibits,  and  rulings;  and  the  motions, 
briefs,  memoranda,  and  other  supporting 
papers  filed  in  cormection  with  the 
hearing.  The  administrative  law  judge 
shall  serve  upon  each  party  the 
recommended  decision,  findings, 
conclusions,  and  proposed  order. 

S  19.39    Exceptions  to  recommended 
decision. 

(a)  Filing  exceptions.  Within  30  days 
after  service  of  the  recommended 
decision,  findings,  conclusions,  and 
proposed  order  under  §  19.38,  a  party 
may  file  with  the  Comptroller  written 
exceptions  to  the  administrative  law 
judge's  recommended  decision,  findings, 
conclusions  or  proposed  order,  to  the 
admission  or  exclusion  of  evidence,  or 
to  the  failure  of  the  administrative  law 
judge  to  make  a  ruling  proposed  by  a 
party.  A  supporting  brief  may  be  filed  at 
the  time  the  exceptions  are  filed,  either 
as  part  of  the  same  document  or  in  a 
separate  document. 

(b)  Effect  of  failure  to  file  or  raise 
exceptions.  [1]  Failure  of  a  party  to  file 
exceptions  to  those  matters  specified  in 
paragraph  (a)  of  this  section  within  the 
time  prescribed  is  deemed  a  waiver  of 
objection  thereto. 

(2)  No  exception  need  be  considered 
by  the  Comptroller  if  the  party  taking 
exception  had  an  opportunity  to  raise 
the  same  objection,  issue,  or  argument 
before  the  administrative  law  judge  and 
failed  to  do  so. 

(c)  Contents.  (1)  All  exceptions  and 
briefs  in  support  of  such  exceptions 
must  be  confined  to  the  particular 
matters  in,  or  omissions  from,  the 
administrative  law  judge's 
recommendations  to  which  that  party 
takes  exception. 

(2)  All  exceptions  and  briefs  in 
support  of  exceptions  must  set  forth 
page  or  paragraph  references  to  the 
specific  parts  of  the  administrative  law 
judge's  recommendations  to  which 
exception  is  taken,  the  page  or 
paragraph  references  to  those  portions 
of  the  record  relied  upon  to  suppo-t  each 
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exception,  and  the  legal  autho; 
upon  to  support  each  exceptio 

§19.40    Review  by  the  Comptro 

(a)  Notice  of  submission  to  I 
Comptroller.  When  the  Compt 
determines  that  the  record  in  t 
proceeding  is  complete,  the  Cc 
shall  serve  notice  upon  the  pa: 
the  proceeding  has  been  subm 
the  Comptroller  for  final  decis 

(b)  Oral  argument  before  thi 
Comptroller.  Upon  the  initiati' 
Comptroller  or  on  the  written 
any  party  filed  with  the  Comp 
within  the  time  for  filing  excej 
Comptroller  may  order  and  he 
argument  on  the  recoihmendei 
conclusions,  decision,  and  ord 
administrative  law  judge.  A  w 
request  by  a  party  must  show 
cause  for  oral  argument  and  s 
reasons  why  arguments  cannc 
presented  adequately  in  writii 
denial  of  a  request  for  oral  ar; 
may  be  set  forth  in  the  Compt 
final  decision.  Oral  argument 
Comptroller  must  be  on  the  re 

(c)  Comptroller's  final  decii 
Decisional  employees  may  ad 
assist  the  Comptroller  in  the 
consideration  and  disposition 
case.  The  final  decision  of  the 
Comptroller  will  be  based  upc 
of  the  entire  record  of  the  proi 
except  that  the  Comptroller  m 
the  issues  to  be  reviewed  to  tj 
findings  and  conclusions  to  w 
opposing  arguments  or  excepi 
been  filed  by  the  parties. 

(2)  The  Comptroller  shall  re 
final  decision  within  90  days  i 
notification  of  the  parties  thai 
has  been  submitted  for  final  c 
90  days  after  oral  argument,  v 
is  later,  unless  the  ComptrolU 
that  the  action  or  any  aspect ' 
remanded  to  the  administrati' 
judge  for  further  proceedings, 
the  final  decision  and  order  o 
Comptroller  shall  be  served  u 
party  to  the  proceeding,  upon 
persons  required  by  statute,  e 
directed  by  the  Comptroller  o 
by  statute,  upon  any  appropri 
Federal  supervisory  authorit) 

§  19.41    Stays  pending  Judicial 

The  conunencement  of  pro* 
for  judicial  review  of  a  final  c 
and  order  of  the  Comptroller 
unless  specifically  ordered  b] 
Comptroller  or  a  reviewing  a 
operate  as  a  stay  of  any  orde 
the  Comptroller.  The  Comptri 
in  his  or  her  discretion,  and  a 
terms  as  he  or  she  finds  just, 
effectiveness  of  all  or  any  pai 
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in  evidence  at  a 
inding  on  the  parties 
e  matters  therein 

of  unavailable 
witness  is  unavailable 
ring,  and  that  witness 
deposition  to  which  all 
eding  had  notice  and 
participate,  a  party 
ence  all  or  any  part  of 
be  deposition, 
on  exhibits,  if  any. 
tion  transcript  is 
same  extent  that 
have  been  admissible 
iStiHed  at  the  hearing, 
witness  refused  to 
cstions  during  the 
dministrative  law 
t  basis,  limit  the 
le  deposition  in  any 
:e  requires. 

)ortions  of  a  deposition 
ice  at  the  hearing 
)f  the  record. 

findings  and 

idings  and  conclusions 
•iefs.  (1)  Any  party  may 
nistrative  law  judge 
I  of  fact,  proposed 
V,  and  a  proposed 
lys  after  the  parties 
tice  that  the  transcript 
\h  the  administrative 
otherwise  ordered  by 
e  law  judge, 
idings  and  conclusions 
d  by  citation  to  any 
es  and  by  page 
relevant  portions  of 
t-hearing  brief  may  be 
f  proposed  findings  and 
>r  as  part  of  the  same 
separate  document, 
ils  to  file  timely  with 
e  law  judge  any 
or  conclusion  is 
vaived  the  right  to  raise 
t  filing  or  submission 
iressed  in  such  party's 
or  conclusion. 
J.  Reply  briefs  may  be 
ys  after  the  date  on 
'  proposed  findings, 
order  are  due.  Reply 
ictly  limited  to 
V  matters,  issues,  or 
in  another  party's 
/ho  has  not  filed 
9  of  fact  and 
w  or  a  post-hearing 
a  reply  brief. 
IS  filing  required.  The 
w  judge  shall  not  order 
party  of  any  brief  or 


reply  brief  in  advance  of  the  other 
party's  filing  of  its  brief. 

§  19.38    Recommended  decision  and  filing 
of  record. 

Within  45  days  after  expiration  of  the 
time  allowed  for  filing  reply  briefs  under 
§  19.37(b).  the  administrative  law  judge 
shall  file  with  and  certify  to  the 
Comptroller  for  decision  the  record  of 
the  proceeding.  The  reccrd  must  include 
the  administrative  law  judge's 
recommended  decision,  recommended 
Hndings  of  fact,  recommended 
conclusions  of  law,  and  proposed  order; 
all  prehearing  and  hearing  transcripts, 
exhibits,  and  rulings;  and  the  motions, 
briefs,  memoranda,  and  other  supporting 
papers  filed  in  coimection  with  the 
hearing.  The  administrative  law  judge 
shall  serve  upon  each  party  the 
recommended  decision,  findings, 
conclusions,  and  proposed  order. 

$  19.39    Exceptions  to  recommended 
decision. 

(a)  Filing  exceptions.  Within  30  days 
after  service  of  the  recommended 
decision,  findings,  conclusions,  and 
proposed  order  under  S  19.38,  a  party 
may  file  with  the  Comptroller  written 
exceptions  to  the  administrative  law 
judge's  recommended  decision,  findings, 
conclusions  or  proposed  order,  to  the 
admission  or  exclusion  of  evidence,  or 
to  the  failure  of  the  administrative  law 
judge  to  make  a  ruling  proposed  by  a 
party.  A  supporting  brief  may  be  filed  at 
the  time  the  exceptions  are  filed,  either 
as  part  of  the  same  document  or  in  a 
separate  document. 

(b)  Effect  of  failure  to  file  or  raise 
exceptions.  (1)  Failure  of  a  party  to  file 
exceptions  to  those  matters  specified  in 
paragraph  (a)  of  this  section  within  the 
time  prescribed  is  deemed  a  waiver  of 
objection  thereto. 

(2)  No  exception  need  be  considered 
by  the  Comptroller  if  the  party  taking 
exception  had  an  opportunity  to  raise 
the  same  objection,  issue,  or  argument 
before  the  administrative  law  judge  and 
failed  to  do  so. 

(c)  Contents.  (1)  All  exceptions  and 
briefs  in  support  of  such  exceptions 
must  be  conHned  to  the  particular 
matters  in.  or  omissions  from,  the 
administrative  law  judge's 
recommendations  to  which  that  party 
takes  exception. 

(2)  All  exceptions  and  briefs  in 
support  of  exceptions  must  set  forth 
page  or  paragraph  references  to  the 
specific  parts  of  the  administrative  law 
judge's  recommendations  to  which 
exception  is  taken,  the  page  or 
paragraph  references  to  those  portions 
of  the  record  relied  upon  to  suppo-t  each 


exception,  and  the  legal  authority  relied 
upon  to  support  each  exception. 

§19.40    Revisw  by  the  Comptroller. 

(a)  Notice  of  submission  to  the 
Comptroller.  When  the  Comptroller 
determines  that  the  record  in  the 
proceeding  is  complete,  the  Comptroller 
shall  serve  notice  upon  the  parties  that 
the  proceeding  has  been  submitted  to 
the  Comptroller  for  final  decision. 

(b)  Oral  argument  before  the 
Comptroller.  Upon  the  initiative  of  the 
Comptroller  or  on  the  written  request  of 
any  party  filed  with  the  Comptroller 
within  the  time  for  filing  exceptions,  the 
Comptroller  may  order  and  hear  oral 
argument  on  the  recommended  findings, 
conclusions,  decision,  and  order  of  the 
administrative  law  judge.  A  written 
request  by  a  party  must  show  good 
cause  for  oral  argument  and  state 
reasons  why  arguments  cannot  be 
presented  adequately  in  writing.  A 
denial  of  a  request  for  oral  argument 
may  be  set  forth  in  the  Comptroller's 
final  decision.  Oral  argument  before  the 
Comptroller  must  be  on  the  record. 

(c)  Comptroller's  final  decision.  (1) 
Decisional  employees  may  advise  and 
assist  the  Comptroller  in  the 
consideration  and  disposition  of  the 
case.  The  final  decision  of  the 
Comptroller  will  be  based  upon  review 
of  the  entire  record  of  the  proceeding, 
except  that  the  Comptroller  may  limit 
the  issues  to  be  reviewed  to  those 
findings  and  conclusions  to  which 
opposing  arguments  or  exceptions  have 
been  filed  by  the  parties. 

(2)  The  Comptroller  shall  render  a 
final  decision  within  90  days  after 
notification  of  the  parties  that  the  case 
has  been  submitted  for  final  decision,  or 
90  days  after  oral  argument,  whichever 
is  later,  unless  the  Comptroller  orders 
that  the  action  or  any  aspect  thereof  be 
remanded  to  the  administrative  law 
judge  for  further  proceedings.  Copies  of 
the  final  decision  and  order  of  the 
Comptroller  shall  be  served  upon  each 
party  to  the  proceeding,  upon  other 
persons  required  by  statute,  and,  if 
directed  by  the  Comptroller  or  required 
by  statute,  upon  any  appropriate  state  or 
Federal  supervisory  authority. 

S  19.41    Stays  pending  Judicial  review. 

The  commencement  of  proceedings 
for  judicial  review  of  a  final  decision 
and  order  of  the  Comptroller  may  not. 
unless  specifically  ordered  by  the 
Comptroller  or  a  reviewing  court, 
operate  as  a  stay  of  any  order  issued  by 
the  Comptroller.  The  Comptroller  may, 
in  his  or  her  discretion,  and  on  such 
terms  as  he  or  she  finds  just,  stay  the 
effectiveness  of  all  or  any  part  of  an 


order  pending  a  final  decision  on  a 
petition  for  review  of  that  order. 

» 

Subpart  B— Procedural  Rules  for  OCC 
Adjudications 

$19,100    Scope. 

All  materials  required  to  be  filed  with 
or  referred  to  the  Comptroller  or  the 
administrative  law  judge  in  any 
proceedings  under  this  part  must  be 
filed  with  the  Hearing  Clerk,  Office  of 
the  Comptroller  of  the  Currency, 
Washington,  DC  20219.  Filings  to  be 
made  with  the  Hearing  Clerk  include  the 
notice  and  answer  motions  and 
responses  to  motions;  briefs;  the  record 
filed  by  the  administrative  law  judge 
after  the  issuance  of  a  recommended 
decision:  the  recommended  decision 
filed  by  the  administrative  law  judge 
following  a  motion  for  sununary 
disposition:  referrals  by  the 
administrative  law  judge  of  motions  for 
interlocutory  review;  exceptions  and 
requests  for  oral  argument;  and  any 
other  papers  required  to  be  filed  with 
the  Comptroller  or  the  administrative 
law  judge  under  this  part. 

§  19.101    Delegetion  to  OFIA. 

Unless  otherwise  ordered  by  the 
Comptroller,  administrative 
adjudications  subject  to  subpart  A  of 
this  part  shall  be  conducted  by  an 
administrative  law  judge  assigned  to 
OFIA. 

Subpart  C — Ren>oval*,  Suspensions, 
and  Prohibitions  When  a  Crime  la 
Charged  or  a  Conviction  is  Obtained 

(19.110    Scope. 

This  subpart  applies  to  informal 
hearings  afforded  to  any  institution- 
affiUated  party  who  has  been  suspended 
or  removed  from  oHlce  or  prohibited 
from  further  participation  in  bank  affairs 
by  a  notice  or  order  issued  by  the 
Comptroller. 

§19.111    Suspension  or  removal. 

The  Comptroller  may  serve  a  notice  of 
suspension  or  order  of  removal  or 
prohibition  on  an  institution-affiliated 
party.  A  copy  of  such  notice  or  order 
will  be  served  on  the  bank,  whereupon 
the  institution-affiliated  party  involved 
must  immediately  cease  service  to  the 
bank  or  participation  in  the  a^airs  of  the 
bank.  The  notice  or  order  will  indicate 
the  basis  for  suspensioa  removal  or 
prohibition  and  will  inform  the 
institution-affiliated  party  of  the  right  to 
request  in  writing,  to  be  received  by  the 
OCC  within  30  days  from  the  date  that 
the  institution-affiliated  party  was 
served  with  such  notice  or  order,  an 
opportunity  to  show  at  an  informal 
hearing  that  continued  service  to  or 


participation  in  the  conduct  of  the 
a^airs  of  the  bank  does  not.  or  is  not 
likely  to,  pose  a  threat  to  the  interest  of 
the  bank's  depositors  or  threaten  to 
impair  public  confidence  in  the  bank. 
The  written  request  must  be  sent  by 
certified  mail  to,  or  served  personally 
with  a  signed  receipt  on,  the  District 
Administrator  in  the  OCC  district  in 
which  the  bank  in  question  is  located,  or 
to  the  Deputy  Comptroller  for 
Multinational  Banking.  O^ice  of  the 
Comptroller  of  the  Currency, 
Washington.  DC  20219,  if  the  bank  is 
supervised  by  the  Multinational  Banking 
Department.  The  request  must  state 
specifically  the  relief  desired  and  the 
grounds  on  which  that  relief  is  based. 

§19.112    Informal  hearing. 

(a)  Issuance  of  hearing  order  After 
receipt  of  a  request  for  hearing,  the 
District  Administrator  or  the  Deputy 
Comptroller  for  Multinational  Banking, 
whichever  is  appropriate,  shall  notify 
the  petitioner  requesting  the  hearing  and 
the  OCC's  Enforcement  and  Compliance 
Division  of  the  date,  time,  and  place 
fixed  for  the  hearing.  The  hearing  will  be 
scheduled  to  be  held  not  later  than  30 
days  fit>m  the  date  when  a  request  for 
hearing  is  received  unless  the  time  is 
extended  at  the  written  request  of  the 
petitioner.  The  District  Administrator  or 
the  Deputy  Comptroller  for 
Multinational  Banking,  whichever  is 
appropriate,  shall  extend  the  hearing 
date  only  for  a  specific  period  of  time 
and  shall  take  appropriate  action  to 
ensure  that  the  hearing  is  not  unduly 
delayed. 

(b)  Appointment  of  presiding  officer. 
The  Comptroller  shall  appoint  one  or 
more  OCC  employees  as  the  presiding 
officer  to  conduct  the  hearing.  The 
presiding  officerfs)  shall  not  have  been 
involved  in  the  proceeding,  a  factually 
related  proceeding  or  the  underiying 
enforcement  action  in  a  prosecutorial  or 
investigafive  role.  The  OCC's 
Enforcement  and  Compliance  Division 
shall  appoint  an  attorney  to  represent 
the  OCC  at  the  hearing. 

(c)  Waiver  of  oral  hearing.  The 
petitioner  may  elect  to  have  the  matter 
determined  by  the  presiding  officer 
solely  on  the  basis  of  written 
submissions.  The  petitioner  must 
present  the  submissions  to  the  presiding 
officer  not  later  than  ten  days  prior  to 
the  hearing,  or  within  such  shorter  time 
period  as  the  presiding  officer  permits, 
along  with  a  signed  document  waiving 
the  statutory  right  to  appear  and  make 
oral  argument 

(d)  Hearing  procedures— {!)  Conduct 
of  hearing.  Hearings  under  this  subpart 
are  not  subject  to  the  provisions  of 
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subpart  A  of  this  part  or  the 
adjudicative  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C 
554-557). 

(2)  Powers  of  the  presiding  officer. 
The  presiding  officer  shall  determine  all 
procedural  issues  that  are  governed  by 
this  subpart.  The  presiding  officer  may 
also  permit  or  limit  the  number  of 
witnesses  and  impose  time  limitations 
as  he  or  she  deems  reasonable.  The 
informal  hearing  will  not  be  governed  by 
the  formal  rules  of  evidence.  All  oral 
presentations,  when  permitted,  and 
documents  deemed  by  the  presiding 
officer  to  be  relevant  and  material  to  the 
proceeding  and  not  unduly  repetitious 
will  be  considered.  The  presiding  officer 
may  ask  questions  of  any  person 
participating  in  the  hearing  and  may 
make  any  rulings  reasonably  necessary 
to  facilitate  the  effective  and  efficient 
operation  of  the  hearing. 

(3)  Presentation,  (i)  The  petitioner 
may  appear  personally  or  through 
counsel  at  the  hearing  to  present 
relevant  written  materials  and  oral 
argument.  Copies  of  affidavits, 
memoranda,  or  other  written  material  to 
be  presented  at  the  hearing  must  be 
provided  to  the  presiding  officer  and  to 
the  other  parties  in  the  oral  argument 
not  later  than  ten  days  prior  to  the 
hearing  or  within  such  shorter  time 
period  as  permitted  by  the  presiding 
officer. 

(iiy  If  the  petitioner  or  the  appointed 
OCC  attorney  desires  to  present  oral 
testimony  or  witnesses  at  the  hearing, 
he  or  she  must  file  a  written  request 
with  the  presiding  officer  not  later  than 
ten  days  prior  to  the  hearing,  or  within  a 
shorter  time  period  as  permitted  by  the 
presiding  officer.  The  names  of  proposed 
witnesses  should  be  included,  along 
with  the  general  nature  of  the  expected 
testimony,  and  the  reasons  why  oral 
testimony  is  necessary.  The  presiding 
officer  generally  will  not  admit  oral 
testimony  or  witnesses  unless  a  specific 
and  compelling  need  is  demonstrated. 
Witnesses,  if  admitted,  shall  be  sworn. 

(iii)  In  deciding  on  any  suspension,  the 
presiding  officer  shall  not  consider  the 
ultimate  question  of  the  guilt  or 
iimocence  of  the  individual  with  respect 
to  the  criminal  charges  which  are 
outstanding.  In  deciding  on  any  removal, 
the  presiding  officer  shall  not  consider 
challenges  to  or  efforts  to  impeach  the 
validity  of  the  conviction.  The  presiding 
officer  may  consider  facts  in  either 
situation,  however,  which  show  Oie 
nature  of  the  events  on  which  the 
indictment  or  conviction  was  based. 

(4)  Record  A  transcript  of  the 
proceedings  may  be  taken  if  the 
petitioner  requests  a  transcript  and 
agrees  to  pay  all  expenses  or  if  the 


presiding  o^icer  determines  that  the 
nature  of  the  case  warrants  a  transcript. 
The  presiding  officer  may  order  the 
record  to  be  kept  open  for  a  reasonable 
period  following  the  hearing,  not  to 
exceed  five  business  days,  to  permit  the 
petitioner  or  the  appointed  OCC 
attorney  to  submit  additional  documents 
for  the  record.  Thereafter,  no  further 
submissions  may  be  accepted  except  for 
good  cause  shown. 

§  19.1 13    Recommafidcd  and  final 
decisions. 

(a)  The  presiding  officer  shall  issue  a 
recommended  decision  to  the 
Comptroller  and  shall  serve  promptly  a 
copy  of  the  decision  on  the  parties  to  the 
proceeding.  The  decision  shall  include  a 
summary  of  the  facts  and  arguments  of 
the  parties.  Within  ten  days  of  service, 
parties  may  submit  to  the  Comptroller 
comments  on  the  presiding  officer's 
recommended  decision. 

(b)  Within  60  days  following  the 
hearing  or  receipt  of  the  petitioner's 
written  submission,  the  Comptroller 
shall  notify  the  petitioner  by  registered 
mail  as  to  whether  the  suspension  or 
removal  from  office,  and  prohibition 
from  participation  in  any  manner  in  the 
affairs  of  the  bank,  will  be  affirmed, 
terminated  or  modified.  The 
Comptroller's  decision  must  include  a 
statement  of  reasons  supporting  the 
decision.  The  Comptroller's  decision  is  a 
final  and  unappealable  order. 

(c)  A  finding  of  not  guilty  or  other 
disposition  of  the  charge  on  which  a 
notice  of  suspension  was  based  does  not 
preclude  the  Comptroller  from  thereafter 
instituting  removal  proceedings 
pursuant  to  section  8(e)  of  the  FDIA  (12 
U.S.C.  1818(e))  and  subpart:  A  of  this 
part. 

(d)  A  removal  or  prohibition  by  order 
remains  in  effect  until  terminated  by  the 
Comptroller.  A  suspension  or 
prohibition  by  notice  remains  in  effect 
until  the  criminal  charge  is  disposed  of 
or  until  terminated  by  the  Comptroller. 

(e)  A  suspended  or  removed 
individual  may  petition  the  Comptroller 
to  reconsider  the  decision  any  time  after 
the  expiration  of  a  12-month  period  from 
the  date  of  the  decision,  but  no  petition 
for  reconsideration  may  be  made  within 
12  months  of  a  previous  petition.  The 
petition  must  state  specifically  the  relief 
sought  and  the  grounds  therefor,  and 
may  be  accompanied  by  a  supporting 
memorandum  and  any  other 
documentation  the  petitioner  wishes  to 
have  considered.  No  hearing  need  be 
granted  on  the  petition  for 
reconsideration. 


Subpart  D— Exemption  Hearings  Under 
Section  12(h)  of  the  Securities 
Exchange  Act  of  1934 

$19,120    Scope. 

The  rules  in  this  subpart  apply  to 
informal  hearings  that  may  be  held  by 
the  Comptroller  to  determine  whether, 
pursuant  to  authority  in  sections  12  (h) 
and  (i)  of  the  Exchange  Act  (15  U.S.C. 
78/  (h)  and  (i)),  to  exempt  in  whole  or  in 
part  an  issuer  or  a  class  of  issuers  from 
the  provisions  of  section  12(g],  or  from 
section  13  or  14  of  the  Exchange  Act  (15 
U.S.C.  78/(g),  78m  or  78n),  or  whether  to 
exempt  from  section  16  of  the  Exchange 
Act  (15  U.S.C.  78p)  any  officer,  director, 
or  beneficial  owner  of  securities  of  afl 
issuer.  The  only  issuers  covered  by  this 
subpart  are  banks  whose  securities  are 
registered  pursuant  to  section  12(g)  of 
the  Exchange  Act  (15  U.S.C.  78/(g)).  The 
Comptroller  may  deny  an  application  for 
exemption  without  a  hearing. 

§  19.121    Application  for  sxemptlon. 

An  issuer  or  an  individual  (o^icer, 
director  or  shareholder)  may  submit  a 
written  application  for  an  exemption 
order  to  the  Seciuities  and  Corporate 
Practices  Division,  Office  of  the 
Comptroller  of  the  Currency, 
Washington,  DC  20219.  The  application 
must  specify  the  type  of  exemption 
sought  and  the  reasons  therefor, 
including  an  explanation  of  why  an 
exemption  would  not  be  inconsistent 
with  the  public  interest  or  the  protection 
of  investors.  The  Securities  and 
Corporate  Practices  Division  shall 
inform  the  applicant  in  writing  whether 
a  hearing  will  be  held  to  consider  the 
matter. 

S  19.122    Newspaper  notice. 

Upon  being  informed  that  an 
application  will  be  considered  at  a 
hearing,  the  applicant  shall  publish  a 
notice  one  time  in  a  newspaper  of 
general  circulation  in  the  community 
where  the  issuer's  main  office  is  locateG. 
The  notice  must  state:  the  name  and  title 
of  any  individual  applicants;  the  type  of 
exemption  sought;  the  fact  that  a  hearing 
will  be  held;  and  a  statement  that 
interested  persons  may  submit  to  the 
Securities  and  Corporate  Practices 
Division,  Office  of  the  Comptroller  of  the 
Currency,  Washington,  DC  20219,  within 
30  days  from  the  date  of  the  newspaper 
notice,  written  comments  concerning  the 
application  and  a  written  request  for  an 
opportunity  to  be  heard.  The  applicant 
shall  promptly  furnish  a  copy  of  the 
notice  to  the  Securities  and  Corporate 
Practices  Division,  and  to  bank 
shareholders. 
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9  19.123    Informal  hearinu. 

(a)  Conduct  of  proceeding.  Th 
adjudicative  provisions  of  the 
Administrative  Procedure  Act  1 
rules  of  evidence  and  subpart  A 
part  do  not  apply  to  hearings  co 
under  this  subpart,  except  as  pr 
in  §  19.100(b). 

(b)  Notice  of  hearing.  Followi 
comment  period,  the  ComptroUi 
send  a  notice  which  fixes  a  dati 
and  place  for  hearing  to  each  a| 
and  to  any  person  who  has  reqi 
opportunity  to  be  heard. 

(c)  Presiding  officer.  The  Con 
shall  designate  a  presiding  offic 
conduct  the  hearing.  The  presid 
officer  shall  determine  all  procc 
questions  not  governed  by  this  i 
and  may  limit  the  number  of  wi 
and  impose  time  and  presentati 
limitations  as  are  deemed  reasc 
At  the  conclusion  of  the  informi 
hearing,  the  presiding  officer  sh 
a  recommended  decision  to  the 
Comptroller  as  to  whether  the 
exemption  should  issue.  The  de 
shall  include  a  summary  of  the 
arguments  of  the  parties. 

(d)  Attendance.  The  applican 
person  who  has  requested  an 
opportunity  to  be  heard  may  at 
hearing,  with  or  without  counse 
hearing  shall  be  open  to  the  pul 
addition,  the  applicant  and  any 
hearing  participant  may  Introdi 
testimony  through  such  witness 
presiding  officer  shall  permit. 

(e)  Order  of  presentation.  (1) 
applicant  may  present  an  open! 
statement  of  a  length  decided  b 
presiding  officer.  Ilien  each  of 
hearing  participants,  or  one  am 
selected  with  the  approval  of  tl 
presiding  officer,  may  present  a 
opening  statement  The  opening 
statement  should  summarize  cc 
what  the  applicant  and  each  ps 
intends  to  show. 

(2)  The  applicant  shall  have  < 
opportunity  to  make  an  oral 
presentation  of  facts  and  matei 
submit  written  materials  for  thi 
One  or  more  of  the  hearing  par 
may  make  an  oral  presentation 
written  submission. 

(J)  After  the  above  presentat 
applicant  followed  by  one  or  n 
the  hearing  participants,  may  n 
concise  summary  statements  n 
their  position. 

(f)  Witnesses.  The  obtaining 
of  witnesses  is  the  responsibili 
parties  afforded  the  hearing.  A 
witnesses  shall  be  present  on  ti 
volition,  but  any  person  appeal 
witness  may  be  questioned  by 
applicant  any  hearing  participi 
the  presiding  officer.  Witnessei 
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t  additional  documents 
ereafter,  no  further 
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Subpart  D— Exemption  Hearings  Under 
Section  12(h)  of  the  Securities 
Exchange  Act  of  1934 

§19.120    Scope. 

The  rules  in  this  subpart  apply  to 
informal  hearings  that  may  be  held  by 
the  Comptroller  to  determine  whether, 
pursuant  to  authority  in  sections  12  (h) 
and  (i)  of  the  Exchange  Act  (15  U.S.C. 
78/  (h)  and  (i)),  to  exempt  in  whole  or  in 
part  an  issuer  or  a  class  of  issuers  from 
the  provisions  of  section  12(g],  or  from 
section  13  or  14  of  the  Exchange  Act  (15 
U.S.C.  78/(g),  78m  or  78n),  or  whether  to 
exempt  from  section  16  of  the  Exchange 
Act  (15  U.S.C.  78p)  any  officer,  director, 
or  beneficial  owner  of  securities  of  an 
issuer.  The  only  issuers  covered  by  this 
subpart  are  banks  whose  securities  are 
registered  pursuant  to  section  12(g)  of 
the  Exchange  Act  (15  U.S.C.  78/(g)).  The 
Comptroller  may  deny  an  application  for 
exemption  without  a  hearing. 

9  19.121    Application  for  •xcmptlon. 

An  issuer  or  an  individual  (officer, 
director  or  shareholder)  may  submit  a 
written  application  for  an  exemption 
order  to  the  Seciuities  and  Corporate 
Practices  Division,  Office  of  the 
Comptroller  of  the  Currency, 
Washington,  DC  20219.  The  application 
must  specify  the  type  of  exemption 
sought  and  the  reasons  therefor, 
including  an  explanation  of  why  an 
exemption  would  not  be  inconsistent 
with  the  public  interest  or  the  protection 
of  investors.  The  Securities  and 
Corporate  Practices  Division  shall 
inform  the  applicant  in  writing  whether 
a  hearing  will  be  held  to  consider  the 
matter. 

S  19.122    Newspaper  notlc*. 

Upon  being  informed  that  an 
application  will  be  considered  at  a 
hearing,  the  applicant  shall  publish  a 
notice  one  time  in  a  newspaper  of 
general  circulation  in  the  community 
where  the  issuer's  main  office  is  locateG. 
The  notice  must  state:  the  name  and  title 
of  any  individual  applicants;  the  type  of 
exemption  sought;  the  fact  that  a  hearing 
will  be  held;  and  a  statement  that 
interested  persons  may  submit  to  the 
Securities  and  Corporate  Practices 
Division,  Office  of  the  Comptroller  of  the 
Currency,  Washington,  DC  20219,  within 
30  days  from  the  date  of  the  newspaper 
notice,  written  comments  concerning  the 
application  and  a  written  request  for  an 
opportunity  to  be  heard.  The  applicant 
shall  promptly  furnish  a  copy  of  the 
notice  to  the  Sectuities  and  Corporate 
Practices  Division,  and  to  bank  . 

shareholders. 


$19,123    Informal  tearing. 

(a)  Conduct  of  proceeding.  The 
adjudicative  provisions  of  the 
Administrative  Procedure  Act.  formal 
rules  of  evidence  and  subpart  A  of  this 
part  do  not  apply  to  hearings  conducted 
under  this  subpart,  except  as  provided 
in  §  19.100(b). 

(b)  Notice  of  hearing.  Following  the 
comment  period,  the  Comptroller  shall 
send  a  notice  which  fixes  a  date,  time 
and  place  for  hearing  to  each  applicant 
and  to  any  person  who  has  requested  an 
opportunity  to  be  heard. 

(c)  Presiding  officer.  The  Comptroller 
shall  designate  a  presiding  officer  to 
conduct  the  hearing.  The  presiding 
officer  shall  determine  all  procedural 
questions  not  governed  by  this  subpart 
and  may  limit  the  number  of  witnesses 
and  impose  time  and  presentation 
limitations  as  are  deemed  reasonable. 
At  the  conclusion  of  the  informal 
hearing,  the  presiding  officer  shall  issue 
a  recommended  decision  to  the 
Comptroller  as  to  whether  the 
exemption  should  issue.  The  decision 
shall  Include  a  summary  of  the  facts  and 
arguments  of  the  parties. 

(d)  Attendance.  The  applicant  and  any 
person  who  has  requested  an 
opportunity  to  be  heard  may  attend  the 
hearing,  with  or  without  counsel.  The 
hearing  shall  be  open  to  the  public.  In 
addition,  the  applicant  and  any  other 
hearing  participant  may  Introduce  oral 
testimony  through  such  witnesses  as  the 
presiding  officer  shall  permit. 

(e)  Order  of  presentation.  (IjThe 
applicant  may  present  an  opening 
statement  of  a  length  decided  by  the 
presiding  officer.  Then  each  of  the 
hearing  participants,  or  one  among  them 
selected  with  the  approval  of  the 
presiding  offlcer,  may  present  an 
opening  statement  The  opening 
statement  should  summarize  concisely 
what  the  applicant  and  each  participant 
intends  to  show. 

(2)  The  applicant  shall  have  an 
opportunity  to  make  an  oral 
presentation  of  facts  and  materials  or 
submit  written  materials  for  the  record. 
One  or  more  of  the  hearing  participants 
may  make  an  oral  presentation  or  a 
written  submission. 

(3)  After  the  above  presentations,  the 
applicant,  followed  by  one  or  more  of 
the  hearing  participants,  may  make 
concise  summary  statements  reviewing 
their  position. 

(f)  Witnesses.  The  obtaining  and  use 
of  witnesses  is  the  responsibility  of  the 
parties  afforded  the  hearing.  All 
witnesses  shall  be  present  on  their  own 
volition,  but  any  person  appearing  as  a 
witness  may  be  questioned  by  each 
applicant,  any  hearing  participant,  and 
the  presiding  officer.  Witnesses  shall  be 


sworn  unless  otherwise  directed  by  the 
presiding  officer. 

(g)  Evidence.  The  presiding  officer 
may  exclude  data  or  materials  deemed 
to  be  improper  or  irrelevant.  Forma) 
rules  of  evidence  do  not  apply. 
Documentary  material  must  be  of  a  size 
consistent  with  ease  of  handling  and 
filing.  The  presiding  officer  may 
determine  the  number  of  copies  that 
must  be  furnished  for  purposes  of  the 
hearing. 

(h)  Transcript  A  transcript  of  each 
proceeding  will  be  arranged  by  the 
OCC  with  all  expenses,  including  the 
furnishing  of  a  copy  to  the  presiding 
officer,  being  borne  by  the  applicant 

$19,124    Dedaion  of  the  ComptroHar. 

Following  the  conclusion  ol  the 
hearing  and  the  submission  of  the  record 
and  the  presiding  officer's  recommended 
decision  to  the  Comptroller  for  decision, 
the  Comptroller  shall  notify  the 
apphcant  and  all  persons  who  have  so 
requested  in  writing  of  the  final 
disposition  of  the  application. 
Exemptions  granted  must  be  in  the  form 
of  an  order  which  specifies  the  type  of 
exemption  granted  and  its  terms  and 
conditions. 

Subpart  E— Disciplinary  Proceedings 
Involving  the  Federal  Securities  Laars 

$19,130   Scope. 

(a)  Except  as  provided  in  this  subpart 
subpart  A  of  this  part  applies  to 
proceedings  by  the  Comptroller  to 
determine  whether,  pursuant  to 
authority  contained  in  sections  15B(c)(S), 
15C(c)(2)(A).  17A(c)(3).  and  17A(c)(4)(C) 
of  the  Exchange  Act  (15  U.S.C.  78o- 
4(cK5),  78o-5(c)(2)(A),  78q-l(c)(3)(A), 
and  78q-l(c)(4)(C)),  to  take  disciplinary 
action  against  the  following: 

(1)  A  bank  which  is  a  municipal 
securities  dealer,  or  any  person 
associated  or  seeking  to  become 
associated  with  such  a  municipal 
securities  dealer, 

(2)  A  bank  which  is  a  government 
securities  broker  or  dealer,  or  any 
person  associated  with  such  government 
securities  broker  or  dealer  or 

(3)  A  bank  which  is  a  transfer  agent 
or  any  person  associated  or  seeking  to 
become  associated  with  such  transfer 
agent. 

(b)  In  addition  to  the  issuance  of 
disciplinary  orders  after  opportunity  for 
hearing,  the  Comptroller  or  the 
Comptroller's  delegate  may  issue  and 
serve  any  notices  and  temporary  or 
permanent  cease-and-desist  orders  and 
take  any  actions  that  are  authorized  by 
section  8  of  the  FDIA  (12  U.S.C  1618). 
sections  15B(c)(5),  15C(c)(2)(B),  and 
17A(d)(2)  of  the  Exchange  Act  and  other 


subparts  of  this  part  against  the 
following: 

(1)  The  parties  listed  in  paragraph  (a) 
of  this  section:  and 

(2)  A  bank  which  is  a  clearing  agency, 
(c)  Nothing  in  this  subpart  impairs  the 

powers  conferred  on  the  Comptroller  by 
other  provisions  of  law. 

$19,131    Notloa  of  chargat  and  answer. 

(a)  Proceedings  are  commenced  when 
the  Comptroller  serves  a  notice  of 
charges  on  a  bank  or  associated  person. 
The  notice  must  indicate  the  type  of 
disciplinary  action  being  contemplated 
and  the  grounds  therefor,  and  fix  a  date, 
time  and  place  for  hearing.  The  hearing 
must  be  set  for  a  date  at  least  30  days 
after  service  of  the  notice.  A  party 
served  with  a  notice  of  chargea  may  file 
an  answer  as  prescribed  in  $  19.19.  Any 
party  who  fails  to  appear  at  a  hearing 
personally  or  by  a  duly  authorized 
representative  shall  be  deemed  to  have 
consented  to  the  issuance  of  a 
disciplinary  order. 

(b)  All  proceedings  under  this  subpart 
must  be  commenced,  and  the  notice  of 
charges  must  be  filed,  on  a  public  basis, 
unless  otherwise  ordered  by  the 
Comptroller.  Pursuant  to  i  19.33(a),  a 
request  for  a  private  hearing  may  be 
filed  within  20  days  of  service  of  the 
notice. 

$19,132   DladpOnwy  ordara. 

(a)  In  the  event  of  consent  or  if  on  the 
record  filed  by  the  administrative  law 
ludge,  the  Comptroller  fmds  that  any  act 
or  omission  or  violation  specified  in  the 
notice  of  charges  has  been  established, 
the  Comptroller  may  serve  on  the  bank 
or  persons  concerned  a  disciplinary 
order,  as  provided  in  the  Exchange  Act 
The  order  may: 

(1)  Censure,  limit  the  activities, 
functions  or  operations,  or  suspend  or 
revoke  the  registration  of  a  bank  which 
is  a  municipal  securities  dealer, 

(2)  Censure,  suspend  or  bar  any 
person  associated  or  seeking  to  become 
associated  with  a  municipal  securities 
dealer 

(3)  Censure,  limit  the  activities, 
functions  or  operations,  or  suspend  or 
bar  a  bank  which  is  a  government 
securities  broker  or  dealer 

(4)  Censure,  limit  the  activities, 
functions  or  operations,  or  suspend  or 
bar  any  person  associated  with  a 
government  securities  broker  or  dealer 

(5)  Deny  registration  to,  limit  the 
activities,  functions,  or  operations  or 
suspend  or  revoke  the  registration  of  a 
barJ(  which  is  a  transfer  agent  or 

(6)  Censure  or  limit  the  activities  or 
functions,  or  suspend  or  bar,  any  person 
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associated  or  seeking  to  become 
associated  with  a  transfer  agent. 

(b)  A  disciplinary  order  is  effective 
when  served  on  the  party  or  parties 
involved  and  remains  effective  and 
enforceable  until  it  is  stayed,  modified, 
terminated,  or  set  aside  by  action  of  the 
Comptroller  or  a  reviewing  court. 

Subpart  F— Civil  Money  Penalty 
Authority  Under  the  Securities  Laws 

{19.140    Scop*. 

(a)  Except  as  provided  in  this  subpart 
subpart  A  of  this  part  applies  to 
proceedings  by  the  Comptroller  to 
determine  whether,  pursuant  to 
authority  contained  in  section  21B  of  the 
Exchange  Act  (15  U.S.C.  78u-2),  in 
proceedings  commenced  pursuant  to 
sections  15B.  15C  and  17A  of  the 
Exchange  Act  (15  U.S.C.  78o-4,  78o-5,  or 
78q-l)  for  which  the  OCC  is  the 
appropriate  regulatory  agency  under 
section  3(a)(34}  of  the  Exchange  Act  (15 
U.S.C.  78c(a)(34]),  the  Comptroller  may 
impose  a  civil  money  penalty  against  the 
following: 

(1]  A  bank  which  is  a  municipal 
securities  dealer,  or  any  person 
associated  or  seeking  to  become 
associated  with  such  a  municipal 
securities  dealer, 

(2)  A  bank  which  is  a  government 
securities  broker  or  dealer,  or  any 
person  associated  with  such  government 
seciuities  broker  or  dealer;  or 

(3)  A  bank  which  is  a  transfer  agent, 
or  any  person  associated  or  seeking  to 
become  associated  with  such  transfer 
agent. 

(b)  All  proceedings  under  this  subpart 
must  be  commenced,  and  the  notice  of 
assessment  must  be  filed,  on  a  pubhc 
basis,  unless  otherwise  ordered  by  the 
Comptroller.  Pursuant  to  9  19.33(a),  any 
request  for  a  private  hearing  must  be 
filed  within  20  days  of  service  of  the 
notice. 

Subpart  G— Cease-and-Desist 
Authority  Under  the  Securities  Laws 

§19.150    Scop«. 

(a)  Except  as  provided  in  this  subpart 
subpart  A  of  this  part  apphes  to 
proceedings  by  the  Comptroller  to 
determine  whether,  pursuant  to 
authority  contained  in  sections  12(i)  and 
21C  of  the  Exchange  Act  (15  U.S.C.  7BJ[i) 
and  78u-3),  the  Comptroller  may  initiate 
cease-and-desist  proceedings  against  a 
national  bank  for  violations  of  sections 
12, 13, 14(a),  14(c),  14(d),  14(f).  and  16  of 
the  Exchange  Act  or  regulations  or  rules 
issued  thereunder  (15  U.S.C.  78/,  78m, 
78n(a),  78n(c),  78n{d),  78n(f).  and  78p) . 

(b)  All  proceedings  under  this  subpart 
must  be  commenced,  and  the  notice  of 


charges  must  be  filed,  on  a  public  basis, 
unless  otherwise  ordered  by  the 
Comptroller.  Pursuant  to  §  19.33(a),  any 
request  for  a  private  hearing  must  be 
filed  within  20  days  of  service  of  the 
notice. 

Subpart  H— Ctuinge  In  Bank  Control 

S  19.160   Scope. 

(a)  Section  7(j)  of  the  FDIA  (12  U.S.C. 
1817(j))  provides  that  no  person  may 
acquire  control  of  an  insured  depository 
institution  unless  the  appropriate 
Federal  bank  regulatory  agency  has 
been  given  prior  written  notice  of  the 
proposed  acquisition.  If,  after 
investigating  and  soliciting  comment  on 
the  proposed  acquisition,  the  agency 
decides  that  the  acquisition  should  be 
disapproved,  the  agency  shall  notify  the 
acquiring  party  In  writing  within  three 
days  of  the  decision.  The  party  can  then 
request  an  agency  hearing  on  the 
proposed  acquisition.  The  OCC's 
procedures  for  reviewing  notices  of 
proposed  acquisitions  in  change-in- 
control  proceedings  are  set  forth  in 

S  5.50  of  this  chapter. 

(b)  Unless  otherwise  provided  in  this 
subpart  the  rules  in  subpart  A  of  this 
part  set  forth  the  procedures  applicable 
to  requests  for  OCC  hearings. 

{19.161    Hearing  rsquest  and  answer. 

(a)  Hearing  request.  The  OCCs 
written  disapproval  of  a  proposed 
acquisition  of  control  of  a  national  bank, 
must: 

(1)  Contain  a  statement  of  the  basis 
for  the  disapproval;  and 

(2)  Indicate  that— 

(i)  A  hearing  may  be  requested  by 
filing  a  written  request  with  the 
Comptroller  within  ten  days  after 
service  of  the  notice  of  disapproval;  and 

(ii)  If  a  hearing  is  requested,  that  an 
answer  to  the  notice  of  disapproval 
must  be  filed  within  20  days  after 
service  of  the  notice  of  disapproval. 

(b)  Answer.  An  answer  to  the  notice 
of  disapproval  must  specifically  deny 
those  portions  of  the  notice  of 
disapproval  which  are  disputed.  Those 
portions  of  the  notice  which  are  not 
specifically  denied  are  deemed  admitted 
by  the  applicant.  Any  hearing  under  this 
subpart  shall  be  limited  to  those 
portions  of  the  notice  that  are 
specifically  denied. 

(c)  Default— (1)  Effect  of  failure  to 
answer.  Failure  of  an  applicant  to  file  an 
answer  required  by  this  section  within 
the  time  provided  constitutes  a  waiver 
of  his  or  her  right  to  appear  and  contest 
the  allegations  in  the  notice.  If  no  timely 
answer  is  filed.  Enforcement  Counsel 
may  file  a  motion  for  entry  of  an  order 
of  default.  Upon  a  finding  that  no  good 


cause  has  been  shown  for  the  failure  to 
file  a  timely  answer,  the  administrative 
law  judge  shall  file  with  the  Comptroller 
a  recommended  decision  containing  the 
findings  and  the  relief  sought  in  the 
notice.  Any  final  order  issued  by  the 
Comptroller  based  upon  an  applicant's  . 
failure  to  answer  is  deemed  to  be  an 
order  issued  upon  consent. 

(2)  Effect  of  failure  to  request  a 
hearing  in  civil  money  penalty 
proceedings.  If  respondent  fails  to 
request  a  hearing  as  required  by  law 
within  the  time  provided,  the  notice  of 
disapproval  constitutes  a  final  and 
unappealable  order. 

{ 19.162    Hearing  order. 

Upon  receipt  of  a  request  for  hearing 
and  an  answer  pursuant  to  {  19.161.  the 
Comptroller  or  the  Comptroller's 
designee  shall  issue  an  order  setting 
forth  the  legal  authority  for  the  OCC's 
jurisdiction  over  the  proceeding  and 
shall  address  the  request  for  hearing. 

Subpart  I— Discovery  Depositions  and 
Subpoenas 

§  19.170    DIecovery  depositions. 

(a)  General  rule.  In  any  proceeding 
instituted  under  or  subject  to  the 
provisions  of  subpart  A  of  this  part,  a 
party  may  take  the  deposition  of  an 
expert  or  of  a  person,  including  another 
party,  who  has  direct  knowledge  of 
matters  that  are  non-privileged, 
relevant  and  material  to  the  proceeding, 
and  where  there  is  need  for  the 
deposition.  The  deposition  of  experts 
shall  be  Hmited  to  those  experts  who  are 
expected  to  testify  at  the  hearing. 

(b)  Notice.  A  party  desiring  to  take  a 
deposition  shall  give  reasonable  notice 
in  writing  to  the  deponent  and  to  every 
other  party  to  the  proceeding.  The  notice 
must  state  the  time  and  place  for  taking 
the  deposition,  and  the  name  and 
address  of  the  person  to  be  deposed. 

(c)  Time  limits.  A  party  may  take 
depositions  at  any  time  after  the 
commencement  of  the  proceeding,  but 
no  later  than  ten  days  before  the 
scheduled  hearing  date,  except  with 
permission  of  the  administrative  law 
judge  for  good  cause  shown. 

(d)  Conduct  of  the  deposition.  The 
witness  shall  be  duly  sworn,  and  each 
party  shall  have  the  right  to  examine  the 
witness  with  respect  to  all  non- 
privileged,  relevant  and  material 
matters  of  which  the  witness  has 
factual,  direct  and  personal  knowledge. 
Objections  to  questions  or  exhibits  shall 
be  in  short  form,  stating  the  grounds  Tor 
the  objection.  Failure  to  object  to 
questions  or  exhibits  is  not  a  waiver 
except  where  the  grounds  for  the 


objection  might  have  been  avoic 
objection  had  been  timely  prese 
The  court  reporter  shall  transcri 
otherwise  record  the  witness's 
testimony,  as  agreed  among  the 

(e)  Protective  orders.  At  any  t 
after  notice  of  a  deposition  has  1 
given,  a  party  may  file  a  motion 
issuance  of  a  protective  order.  S 
protective  order  may  prohibit  ti 
or  limit  the  scope  or  manner  of  t 
taking  of  a  deposition.  The 
administrative  law  judge  shall  g 
such  protective  order  upon  a  she 
sufficient  grounds,  including  tha 
deposition: 

(1)  Is  unreasonable,  oppressiv 
excessive  in  scope,  or  unduly 
burdensome; 

(2)  Involves  privileged.  Irrelev 
immaterial  matters; 

(3)  Involves  unwarranted  atte 
pry  into  a  party's  preparation  fo 

(4)  Is  being  conducted  In  bad 
in  such  manner  as  to  unreasons 
annoy,  embarrass,  or  oppress  th 
witness. 

(f)  Fees.  Deposition  witnesses 
including  expert  witnesses,  shal 
the  same  expenses  in  the  same  i 
as  are  paid  witnesses  in  the  disi 
courts  of  the  United  States  in 
proceedings  in  which  the  Unitec 
is  a  party.  Expenses  in  accordai 
this  paragraph  shall  be  paid  by 
seeking  to  take  the  deposition. 

i  19.171    Deposition  subpoenas. 

(a)  Issuance.  At  the  request  o: 
the  administrative  law  judge  sh. 
a  subpoena  requiring  the  attend 
a  witness  at  a  discovery  deposi 
under  paragraph  (a)  of  this  secti 
attendance  of  a  witness  may  be 
from  any  place  in  any  stats  or  ti 
that  is  subject  to  the  jurisdictioi 
United  States  or  as  otherwise  p< 
by  law. 

(b)  Service.  The  party  requesi 
subpoena  shall  serve  it  on  the  p 
named  therein,  or  on  that  perso; 
counsel,  by  personal  service,  ce 
mail,  or  overnight  delivery  serv 
party  serving  the  subpoena  shal 
proof  of  service  with  the  admin 
law  judge. 

(c)  Motion  to  quash.  A  persor 
in  a  subpoena  may  file  a  motior 
quash  or  modify  the  subpoena, 
statement  of  the  reasons  for  the 
must  accompany  it  and  a  copy  ( 
motion  must  be  served  on  the  p 
which  requested  the  subpoena, 
motion  must  be  made  prior  to  tl 
for  compliance  specified  In  the 
subpoena  and  not  more  than  tei 
after  the  date  of  service  of  the  s 
or  if  the  sul>poena  is  served  wit 
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cause  has  been  shown  for  the  failure  to 
file  a  timely  answer,  the  administrative 
law  judge  shall  file  with  the  Comptroller 
a  recommended  decision  containing  the 
findings  and  the  relief  sought  in  the 
notice.  Any  final  order  issued  by  the 
Comptroller  based  upon  an  applicant's  . 
failure  to  answer  is  deemed  to  be  an 
order  issued  upon  consent. 

(2)  Effect  of  failure  to  request  a 
hearing  in  civil  money  penalty 
proceedings.  If  respondent  fails  to 
request  a  hearing  as  required  by  law 
within  the  time  provided,  the  notice  of 
disapproval  constitutes  a  final  and 
unappealable  order. 

S  19.162    Hearing  order. 

Upon  receipt  of  a  request  for  hearing 
and  an  answer  pursuant  to  \  19.161,  the 
Comptroller  or  the  Comptroller's 
designee  shall  issue  an  order  setting 
forth  the  legal  authority  for  the  OCC's 
jurisdiction  over  the  proceeding  and 
shall  address  the  request  for  hearing. 

Subpart  I— Discovery  Depositions  and 
Subpoenas 

§  19.170    Dtocovery  depositions. 

(a)  General  rule.  In  any  proceeding 
instituted  under  or  subject  to  the 
provisions  of  subpart  A  of  this  part,  a 
party  may  take  the  deposition  of  an 
expert  or  of  a  person,  including  another 
party,  who  has  direct  knowledge  of 
matters  that  are  non-privileged, 
relevant,  and  material  to  the  proceeding, 
and  where  there  is  need  for  the 
deposition.  The  deposition  of  experts 
shall  be  Hmited  to  those  experts  who  are 
expected  to  testify  at  the  hearing. 

(b)  Notice.  A  party  desiring  to  take  a 
deposition  shall  give  reasonable  notice 
in  writing  to  the  deponent  and  to  every 
other  party  to  the  proceeding.  The  notice 
must  state  the  time  and  place  for  taking 
the  deposition,  and  the  name  and 
address  of  the  person  to  be  deposed. 

(c)  Time  limits.  A  party  may  take 
depositions  at  any  time  after  the 
commencement  of  the  proceeding,  but 
no  later  than  ten  days  before  the 
scheduled  hearing  date,  except  with 
permission  of  the  administrative  law 
judge  for  good  cause  shown. 

(d)  Conduct  of  the  deposition.  The 
witness  shall  be  duly  sworn,  and  each 
party  shall  have  the  right  to  examine  the 
witness  with  respect  to  all  non- 
privileged,  relevant,  and  material 
matters  of  which  the  witness  has 
factual,  direct,  and  personal  knowledge. 
Objections  to  questions  or  exhibits  shall 
be  in  short  form,  stating  the  grounds  Tor 
the  objection.  Failure  to  object  to 
questions  or  exhibits  is  not  a  waiver 
except  where  the  grounds  for  the 


objection  might  have  been  avoided  if  the 
objection  had  been  timely  presented. 
The  court  reporter  shall  transcribe  or 
otherwise  record  the  witness's 
testimony,  as  agreed  among  the  pfu-ties. 

(e)  Protective  orders.  At  any  time 
after  notice  of  a  deposition  has  been 
given,  a  party  may  file  a  motion  for  the 
issuance  of  a  protective  order.  Such 
protective  order  may  prohibit  terminate, 
or  limit  the  scope  or  manner  of  the 
taking  of  a  deposition.  The 
administrative  law  judge  shall  grant 
such  protective  order  upon  a  showing  of 
sufficient  grounds,  including  that  the 
deposition: 

(1)  Is  unreasonable,  oppressive, 
excessive  in  scope,  or  unduly 
burdensome; 

(2)  Involves  privileged,  irrelevant  or 
Immaterial  matters; 

(3)  Involves  unwarranted  attempts  to 
pry  into  a  party's  preparation  for  trial;  or 

(4)  Is  being  conducted  in  bad  faith  or 
in  such  manner  as  to  unreasonably 
annoy,  embarrass,  or  oppress  the 
witness. 

(f)  Fees.  Deposition  witnesses, 
including  expert  witnesses,  shall  be  paid 
the  same  expenses  in  the  same  manner 
as  are  paid  witnesses  in  the  district 
courts  of  the  United  States  in 
proceedings  in  which  the  United  States 
is  a  party.  Expenses  in  accordance  with 
this  paragraph  shall  be  paid  by  the  party 
seeking  to  take  the  deposition. 

S  19.171    Deposition  sut>poenM. 

(a)  Issuance.  At  the  request  of  a  party, 
the  administrative  law  judge  shall  Issue 
a  subpoena  requiring  the  attendance  of 
a  witness  at  a  discovery  deposition 
under  paragraph  (a)  of  this  section.  The 
attendance  of  a  witness  may  be  required 
from  any  place  in  any  state  or  territory 
that  is  subject  to  the  jurisdiction  of  the 
United  States  or  as  otherwise  permitted 
by  law. 

(b)  Service.  The  party  requesting  the 
subpoena  shall  serve  it  on  the  person 
named  therein,  or  on  that  person's 
counsel,  by  personal  service,  certifled 
mail,  or  overnight  delivery  service.  The 
party  serving  the  subpoena  shall  file 
proof  of  service  with  the  administrative 
law  judge. 

(c)  Motion  to  quash.  A  person  named 
in  a  subpoena  may  file  a  motion  to 
quash  or  modify  the  subpoena.  A 
statement  of  the  reasons  for  the  motion 
must  accompany  it  and  a  copy  of  the 
motion  must  be  served  on  the  party 
which  requested  the  subpoena.  The 
motion  must  be  made  prior  to  the  time 
for  compliance  specified  in  the 
subpoena  and  not  more  than  ten  days 
after  the  date  of  service  of  the  subpoena, 
or  if  the  subpoena  Is  served  within  15 


days  of  the  hearing,  within  five  days 
after  the  date  of  service. 

(d)  Enforcement  of  deposition 
subpoena.  Enforcement  of  a  deposition 
subpoena  shall  be  In  accordance  with 
the  procedures  of  (  19.27(d). 

Subpart  J— Formal  Invetttgattons 

B19-1M   Scope. 

This  subpart  and  S  19.8  apply  to 
formal  investigations  initiated  by  order 
of  the  Comptroller  or  the  Comptroller's 
delegate  and  pertain  to  the  exercise  of 
powers  speci^ed  in  12  U.S.C.  481. 
1818(n)  and  1820(c),  and  section  21  of  the 
Exchange  Act  (15  U.S.C.  78u).  This 
subpart  does  not  restrict  or  in  any  way 
affect  the  authority  of  the  Comptroller  to 
conduct  examinations  into  the  affairs  or 
ownership  of  banks  and  their  a^iliates. 

S  19.181    ConfMentiaUty  of  fonnal 
Investigations. 

Information  or  documents  obtained  In 
the  course  of  a  formal  investigation  are 
confidential  and  may  be  disclosed  only 
in  accordance  with  the  provisions  of 
part  4  of  this  chapter. 

(19-182    Order  to  oonduet  a  formal 
ktvesttgation. 

A  formal  investigation  begins  with  the 
issuance  of  an  order  signed  by  the 
Comptroller  or  the  Comptroller's 
delegate.  The  order  must  designate  the 
person  or  persons  who  will  conduct  the 
investigation.  Such  persons  are 
authorized,  among  other  things,  to  Issue 
subpoenas  duces  tecum,  to  administer 
oaths,  and  receive  a^irmations  as  to  any 
matter  under  investigation  by  the 
Comptroller.  Upon  application  and  for 
good  cause  shown,  the  Comptroller  may 
limit  modify,  or  withdraw  the  order  at 
any  stage  of  the  proceedings. 

(19.183    WIgftts  of  witnesses. 

(a)  Any  person  who  is  compelled  or 
requested  to  furnish  testimony, 
documentary  evidence,  or  other 
information  with  respect  to  any  matter 
under  formal  investigation  shall  on 
request  be  shown  the  order  Initiating 
the  investigation. 

(b)  Any  person  who,  in  a  formal 
investigation,  is  compelled  to  appear 
and  testify,  or  who  appears  and  testifies 
by  request  or  permission  of  the 
Comptroller,  may  be  accompanied, 
represented,  and  advised  by  counsel. 
The  right  to  be  accompanied, 
represented,  and  advised  by  counsel 
means  the  right  of  a  person  testifying  to 
have  an  attorney  present  al  all  times 
while  testifying  and  to  have  the 
attorney — 

(1)  Advise  the  person  before,  during 
and  after  the  conclusion  of  testimony; 


(2)  Question  the  person  briefly  at  the 
conclusion  of  testimony  to  clarify  any  of 
the  answers  given;  and 

(3)  Make  summary  notes  during  the 
testimony  solely  for  the  use  of  the 
person. 

(c)  Any  person  who  has  given  or  will 
give  testimony  and  counsel  representing 
the  person  may  be  excluded  from  the 
proceedings  during  the  taking  of 
testimony  of  any  other  witness. 

(d)  Any  person  who  is  compelled  to 
give  testimony  is  entitled  to  inspect  any 
transcript  that  has  been  made  of  the 
testimony  but  may  not  obtain  a  copy  if 
the  Comptroller's  representatives 
conducting  the  proceedings  have  cause 
to  believe  that  the  contents  should  not 
be  disclosed  pending  completion  of  the 
investigation. 

(e)  Any  designated  representative 
conducting  an  investigative  proceedittg 
shall  report  to  the  Comptroller  any 
instances  where  a  person  has  been 
guilty  of  dilatory,  obstructionist  or 
insubordinate  conduct  during  the  course 
of  the  proceeding  or  any  other  Instance 
Involving  a  violation  of  this  part  The 
Comptroller  may  take  such  action  as  the 
circumstances  warrant  including 
exclusion  of  the  offending  individual  or 
individuals  from  participation  in  the 
proceedings. 

(19.184    Servloe  of  SMbpoens  and 
peynent  of  witness  fees. 

A  subpoena  may  be  served  on  the 
person  named  therein,  or  such  person's 
attorney,  by  personal  service  or  certified 
mail.  A  witness  who  is  subpoenaed  will 
be  paid  the  same  expenses  in  the  same 
manner  as  witnesses  in  the  district 
courts  of  the  United  States.  The 
expenses  need  not  be  tendered  at  the 
time  a  subpoena  is  served. 

Subpart  K-4>artles  and 
Representational  Practice  Before  OCC; 
Standards  of  Conduct 

(19.290   Scope. 

This  subpart  contains  rules  relating  to 
parties  and  representational  practice 
before  the  OCC.  This  subpart  includes 
the  imposition  of  sanctions  by  the 
administrative  law  judge,  any  other 
presiding  officer  appointed  pursuant  to 
subparts  C  and  D  of  this  part  or  the 
Comptroller  against  parties  or  their 
counsel  in  an  adjudicatory  proceeding 
under  this  part  "This  subpart  also  covers 
other  disciplinary  sanctions — censure, 
suspension  or  debarment — against 
Individuals  who  appear  before  the  OCC 
in  a  representational  capacity  either  in 
an  adjudicatory  proceeding  under  this 
part  or  in  any  other  matters  connected 
with  presentations  to  the  OCC  relating 
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to  a  client's  rights,  privileges,  or 
liabilities.  This  representation  includes, 
but  is  not  limited  to,  the  practice  of 
attorneys  and  accountants.  Employees 
of  the  OCC  are  not  subject  to 
disciplinary  proceedings  under  this 
subpart. 

9 19.191    Dcfinttions. 

As  used  m  §5  19.190  through  19.201. 
the  following  terms  shall  have  the 
meaning  given  in  this  section  unless  the 
context  otherwise  requires: 

(a)  Practice  before  the  OCC  includes 
any  matters  connected  with 
presentations  to  the  OCC  or  any  of  its 
officers  or  employees  relating  to  a 
client's  rights,  privileges  or  Habilities 
under  laws  or  regulations  administered 
by  the  OCC.  Such  matters  include,  but 
are  not  limited  to.  representation  of  a 
client  in  an  adjudicatory  proceeding 
under  this  part  the  preparation  of  any 
statement  opinion  or  other  paper  or 
document  by  an  attorney,  accountant  or 
other  licensed  professional  which  is 

.filed  with,  or  submitted  to,  the  OCC,  on 
behalf  of  another  person  in,  or  in 
connection  with,  any  application, 
notification,  report  or  document;  the 
representation  of  a  person  at 
conferences,  hearings  and  meetings;  and 
the  transaction  of  other  business  before 
the  OCC  on  behalf  of  another  person. 
The  term  "practice  before  the  OCC" 
does  not  include  work  prepared  for  a 
bank  solely  at  its  request  for  use  in  the 
ordinary  course  of  its  business. 

(b)  Attorney  means  any  individual 
who  is  a  member  in  good  standing  of  the 
bar  of  the  highest  court  of  any  state, 
possession,  territory,  commonwealth,  of 
the  United  States  or  the  District  of 
Columbia. 

(c)  Accountant  means  any  individual 
who  is  duly  qualified  to  practice  as  a 
certified  public  accountant  or  a  public 
accountant  in  any  state,  possession, 
territory,  commonwealth  of  the  United 
States,  or  the  District  of  Columbia. 

§  19.192    Sanctions  relating  to  conduct  In 
•n  adiudicatory  proceeding. 

(a)  General  rule.  Appropriate 
sanctions  may  be  Imposed  when  any 
party  or  person  representing  a  party  in 
an  adjudicatory  proceeding  under  this 
part  has  failed  to  comply  with  an 
applicable  statute,  regulation,  or  order, 
and  that  failure  to  comply: 

(1)  Constitutes  contemptuous  conduct 

(2)  Materially  injures  or  prejudices 
another  party  in  terms  of  substantive 
injury,  incurring  additional  expenses 
including  attorney's  fees,  prejudicial 
delay,  or  otherwise: 

(3)  Is  a  clear  and  unexcused  violation 
of  an  applicable  statute,  regulation,  or 
order  or 


(4)  Unduly  delays  the  proceeding. 

(b)  Sanctions.  Sanctions  which  may 
be  imposed  include  any  one  or  more  of 
the  following: 

(1)  Issuing  an  order  against  the  party; 
(2]  Rejecting  or  striking  any  testimony 

or  documentary  evidence  offered,  or 
other  papers  filed,  by  the  party; 

(3)  Precluding  the  party  from 
contesting  specific  issues  or  findings; 

(4)  Precluding  the  party  from  offering 
certain  evidence  or  from  challenging  or 
contesting  certain  evidence  offered  by 
another  party; 

(5)  Precluding  the  party  from  making  a 
late  filing  or  conditioning  a  late  filing  on 
any  terms  that  are  just;  and 

(6)  Assessing  reasonable  expenses, 
including  attorney's  fees,  incurred  by 
any  other  party  as  a  result  of  the 
improper  action  or  failure  to  act 

(c)  Procedure  for  imposition  of 
sanctions.  (1)  Upon  the  motion  of  any 
party,  or  on  his  or  her  own  motion,  the 
administrative  law  judge  or  other 
presiding  officer  may  impose  sanctions 
in  accordance  with  this  section.  The 
administrative  law  judge  or  other 
presiding  officer  shall  submit  to  the 
Comptroller  for  final  ruling  any  sanction 
entering  a  final  order  that  determines 
the  case  on  the  merits. 

(2)  No  sanction  authorized  by  this 
section,  other  than  refusal  to  accept  late 
filings,  shall  be  imposed  without  prior 
notice  to  all  parties  and  an  opportunity 
for  any  party  against  whom  sanctions 
would  be  imposed  to  be  heard.  Such 
opportunity  to  be  heard  may  be  on  such 
notice,  and  the  response  may  be  in  such 
form  as  the  administrative  law  judge  or 
other  presiding  officer  directs.  The 
administrative  law  judge  or  other 
presiding  officer  may  limit  the 
opportunity  to  be  heard  to  an 
opportunity  of  a  party  or  a  party's 
representative  to  respond  orally 
immediately  after  the  act  or  inaction 
covered  by  this  section  is  noted  by  the 
administrative  law  judge  or  other 
presiding  officer. 

(3]  Requests  for  the  imposition  of 
sanctions  by  any  party,  and  the 
imposition  of  sanctions,  are  subject  to 
interlocutory  review  pursuant  to  {  19.25 
in  the  same  manner  as  any  other  ruling. 

(d)  Section  not  exclusive.  Nothing  in 
this  section  shall  be  read  as  precluding 
the  administrative  law  judge  or  other 
presiding  officer  or  the  Comptroller  from 
taking  any  other  action,  or  imposing  any 
restriction  or  sanction,  authorized  by 
applicable  statute  or  regulation. 

919.193    Censure,  MMpenslon  or 
delta  rmenl 

The  Comptroller  may  censure  an 
individual  or  suspend  or  debar  such 
individual  from  practice  before  the  OCC 


if  he  or  she  is  incompetent  in 
representing  a  client's  rights  or  interest 
in  a  significant  matter  before  the  OCC; 
or  engages,  or  has  engaged,  in 
disreputable  conduct;  or  refuses  to 
comply  with  the  rules  and  regulations  in 
this  part;  or  with  intent  to  defraud  in  any 
manner,  willfully  and  knowingly 
deceives,  misleads,  or  threatens  any 
client  or  prospective  client  The 
suspension  or  debarment  of  an 
individual  may  be  initiated  only  upon  a 
finding  by  the  Comptroller  that  the  basis 
for  the  disciplinary  action  is  sufficiently 
egregious. 

9  19.194    Eligibility  of  attorneys  and 
accountants  to  practice. 

(a)  Attorneys.  Any  attorney  who  is 
qualified  to  practice  as  an  attorney  and 
is  not  currently  under  suspension  or 
debarment  pursuant  to  this  subpart  may 
practice  before  the  OCC. 

(b)  Accountants.  Any  accountant  who 
is  qualified  to  practice  as  a  certified 
public  accountant  or  public  accountant 
and  is  not  currently  under  suspension  or 
debarment  by  the  OCC  may  practice 
before  the  OCC. 

9  19.195    Incompetence. 

Incompetence  in  the  representation  of 
a  client's  rights  and  interests  in  a 
significant  matter  before  the  OCC  is 
grounds  for  suspension  or  debarment 
The  term  "incompetence"  encompasses 
conduct  that  reflects  a  lack  of  the 
knowledge,  judgment  and  skill  that  a 
professional  would  ordinarily  and 
reasonably  be  expected  to  exercise  in 
adequately  representing  the  rights  and 
interests  of  a  client.  Such  conduct 
includes,  but  is  not  limited  to: 

(a)  Handling  a  matter  which  the 
individual  knows  or  should  know  that 
he  or  she  is  not  competent  to  handle, 
without  associating  with  a  professional 
who  is  competent  to  handle  such  matter. 

(b)  Handling  a  matter  without 
adequate  preparation  under  the 
circumstances. 

(c)  Neglect  in  a  matter  entrusted  to 
him  or  her. 

9  1 9. 1 96    Disreputable  conduct 

Disreputable  conduct  for  which  an 
individual  may  be  censured,  debarred  or 
suspended  from  practice  before  the  OCC 
includes,  but  is  not  limited  to: 

(a)  Willfully  violating  or  willfully 
aiding  and  at>etting  the  violation  of  any 
provision  of  the  Federal  banking  or 
applicable  secxirities  laws  or  the  rules 
and  regulations  thereunder  or  conviction 
of  any  offense  involving  dishonesty  or 
breach  of  trust 

(b]  Knowingly  giving  false  or 
misleading  information,  or  participating 
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in  any  way  in  the  giving  of  fall 
information  to  the  OCC  or  an) 
employee  thereof,  or  to  any  tri 
authorized  to  pass  upon  matte 
admini8tei«d  by  the  OCC  in  C( 
with  any  matter  pending  or  lik 
pending,  before  it  The  term 
"information"  includes  facts  o 
statements  contained  in  testin 
financial  statements,  applicati 
enrollment  affidavits,  declare 
any  other  document  or  writtei 
statement 

(c)  Directly  or  indirectly  atti 
influence,  or  offering  or  agreei 
attempt  to  infiuence,  the  offici 
of  any  officer  or  employee  of  I 
by  the  use  of  threats,  false  ace 
duress  or  coercion,  by  the  offe 
special  inducement  or  promis( 
advantage  or  by  the  bestowin 
gift,  favor,  or  thing  of  value. 

(d)  Disbarment  or  suspensic 
practice  as  an  attorney,  or  del 
suspension  from  practice  as  a 
public  accountant  or  public  a( 
by  any  duly  constituted  autho 
state,  possession,  or  commons 
the  United  States,  or  the  Distr 
Columbia  for  the  conviction  o 
or  misdemeanor  involving  mo 
turpitude  in  matters  relating  t( 
supervisory  responsibilities  ol 
where  the  conviction  has  not 
reversed  on  appeal. 

(e)  Knowingly  aiding  or  abe 
another  individual  to  practice 
OCC  during  that  individual's  { 
suspension,  debarment,  or  inc 

(f)  Contemptuous  conduct  ii 
connection  with  practice  befo 
OCC,  and  knowingly  making : 
accusations  and  statements,  c 
circulating  or  publishing  mali( 
libelous  matter. 

(g)  Suspension  or  debarmer 
practice  before  the  Board  of  C 
the  FDIC,  the  OTS.  the  Securi 
Exchange  Commission,  the  C( 
Futures  Trading  Commission, 
other  Federal  agency  based  o 
relating  to  the  supervisory 
responsibilities  of  the  OCC 

(h)  Willful  violation  of  any 
regulations  contained  in  this  ] 

919.197    Initiation  of  disclpnna 
proceeding. 

(a)  Receipt  of  information. . 
individual,  including  any  emp 
the  OCC,  who  has  reason  to  t 
an  individual  practicing  befor 
in  a  representative  capacity  h 
in  any  conduct  that  would  sei 
basis  for  censure,  suspension 
debarment  under  i  19.192,  mc 
report  thereof  and  forward  it 
or  to  such  person  as  may  be  c 
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if  he  or  she  is  incompetent  in 
representing  a  client's  rights  or  interest 
in  a  significant  matter  before  the  OCC; 
or  engages,  or  has  engaged,  in 
disreputable  conduct;  or  refuses  to 
comply  with  the  rules  and  regulations  in 
this  part;  or  with  intent  to  defraud  in  any 
manner,  willfully  and  knowingly 
deceives,  misleads,  or  threatens  any 
client  or  prospective  client.  The 
suspension  or  debarment  of  an 
individual  may  be  initiated  only  upon  a 
flnding  by  the  Comptroller  that  the  basis 
for  the  disciplinary  action  is  sufficiently 
egregious. 

§  19.194    Eligibility  of  attorneys  and 
accountants  to  practice. 

(a)  Attorneys.  Any  attorney  who  is 
qualified  to  practice  as  an  attorney  and 
is  not  currently  under  suspension  or 
debarment  pursuant  to  this  subpart  may 
practice  before  the  OCC. 

(b)  Accountants.  Any  accountant  who 
is  qualified  to  practice  as  a  certified 
public  accountant  or  public  accountant 
and  is  not  currently  under  suspension  or 
debarment  by  the  OCC  may  practice 
before  the  OCC. 

S  19.195    Incompetence. 

Incompetence  in  the  representation  of 
a  client's  rights  and  interests  in  a 
significant  matter  before  the  OCC  is 
grounds  for  suspension  or  debarment. 
The  term  "incompetence"  encompasses 
conduct  that  reflects  a  lack  of  the 
knowledge,  judgment  and  skill  that  a 
professional  would  ordinarily  and 
reasonably  be  expected  to  exercise  in 
adequately  representing  the  rights  and 
interests  of  a  client.  Such  conduct 
includes,  but  is  not  limited  to: 

(a)  Handling  a  matter  which  the 
individual  knows  or  should  know  that 
he  or  she  is  not  competent  to  handle, 
without  associating  with  a  professional 
who  is  competent  to  handle  such  matter. 

(b)  Handling  a  matter  without 
adequate  preparation  under  the 
circumstances. 

(c)  Neglect  in  a  matter  entrusted  to 
him  or  her. 

S  1 9. 1 96    Dtsrcputabte  conduct 

Disreputable  conduct  for  which  an 
individual  may  be  censured,  debarred  or 
suspended  from  practice  before  the  OCC 
includes,  but  is  not  limited  to: 

(a)  Willfully  violating  or  willfully 
aiding  and  abetting  the  violation  of  any 
provision  of  the  Federal  banking  or 
applicable  securities  laws  or  the  rules 
and  regulations  thereunder  or  conviction 
of  any  offense  involving  dishonesty  or 
breach  of  trust 

(b)  Knowingly  giving  false  or 
misleading  information,  or  participating 


in  any  way  in  the  giving  of  false 
information  to  the  OCC  or  any  o^icer  or 
employee  thereof,  or  to  any  tribunal 
authorized  to  pass  upon  matters 
administered  by  the  OCC  in  connection 
with  any  matter  pending  or  likely  to  be 
pending,  before  it  The  term 
"information"  includes  facts  or  other 
statements  contained  in  testimony, 
financial  statements,  applications  for 
enrollment  affidavits,  declarations,  or 
any  other  document  or  written  or  oral 
statement 

(c)  Directly  or  indirectly  attempting  to 
influence,  or  o^ering  or  agreeing  to 
attempt  to  influence,  the  official  action 
of  any  officer  or  employee  of  the  OCC 
by  the  use  of  threats,  false  accusations, 
duress  or  coercion,  by  the  offer  of  any 
special  inducement  or  promise  of 
advantage  or  by  the  bestowing  of  any 
gift,  favor,  or  thing  of  value. 

(d)  Disbarment  or  suspension  from 
practice  as  an  attorney,  or  debarment  or 
suspension  from  practice  as  a  certified 
public  accountant  or  public  accountant 
by  any  duly  constituted  authority  of  any 
state,  possession,  or  commonwealth  of 
the  United  States,  or  the  District  of 
Columbia  for  the  conviction  of  a  felony 
or  misdemeanor  involving  moral 
turpitude  in  matters  relating  to  the 
supervisory  responsibilities  of  the  OCC 
where  the  conviction  has  not  been 
reversed  on  appeal. 

(e)  Knowingly  aiding  or  abetting 
ano^er  individual  to  practice  before  the 
OCC  during  that  individual's  period  of 
suspension,  debarment,  or  ineligibility. 

(f)  Contemptuous  conduct  in 
connection  with  practice  before  the 
OCC,  and  knowingly  making  false 
accusations  and  statements,  or 
circulating  or  publishing  malicious  or 
libelous  matter. 

(g)  Suspension  or  debarment  from 
practice  before  the  Board  of  Governors, 
the  FDIC,  the  OTS,  the  Securities  and 
Exchange  Commission,  the  Commodity 
Futures  Trading  Commission,  or  any 
other  Federal  agency  based  on  matters 
relating  to  the  supervisory 
responsibilities  of  the  OCC 

(h)  Willful  violation  of  any  of  the 
regulations  contained  in  this  part. 

§19.197    Initiation  of  disclpnnary 
proceedlnQ. 

(a)  Receipt  of  information.  An 
individual,  including  any  employee  of 
the  OCC,  who  has  reason  to  believe  that 
an  individual  practicing  before  the  OCC 
in  a  representative  capacity  has  engaged 
in  any  conduct  that  would  serve  as  a 
basis  for  censure,  suspension  or 
debarment  under  1 19.192,  may  make  a 
report  thereof  and  forward  It  to  the  OCC 
or  to  such  person  as  may  be  delegated 


responsibility  for  such  matters  by  the 
Comptroller. 

(b)  Censure  without  formal 
proceeding.  Upon  receipt  of  Information 
regarding  an  individual's  qualification  to 
practice  before  the  OCC  the 
Comptroller  or  the  Comptroller's 
delegate  may.  after  giving  the  individual 
notice  and  opportunity  to  respond, 
censure  such  individual. 

(c)  Institution  of  formal  disciplinary 
proceeding.  When  the  Comptroller  has 
reason  to  believe  that  any  individual 
who  practices  before  the  OCC  in  a 
representative  capacity  has  engaged  in 
conduct  that  would  serve  as  a  basis  for 
censure,  suspension  or  debarment  under 
S  19.192,  the  Comptroller  may,  after 
giving  the  individual  notice  and 
opportunity  to  respond,  institute  a 
formal  disciplinary  proceeding  against 
such  individual.  The  proceeding  will  be 
conducted  pursuant  to  S  19.99  and 
initiated  by  a  complaint  which  names 
the  individual  as  a  respondent  and  is 
signed  by  the  Comptroller  or  the 
Comptroller's  delegate.  Except  in  cases 
of  willfulness,  or  when  time,  the  nature 
of  the  proceeding,  or  the  public  interest 
do  not  permit,  a  proceeding  under  this 
section  may  not  be  commenced  until  the 
respondent  has  been  informed,  in 
writing,  of  the  facts  or  conduct  which 
warrant  Institution  of  a  proceeding  and 
the  respondent  has  been  accorded  the 
opportunity  to  comply  with  all  lawful 
requirements  or  take  whatever  action 
may  be  necessary  to  remedy  the  conduct 
that  is  the  basis  for  the  commencement 
of  the  proceeding. 

1 19.198    Conferencet. 

(a)  General.  The  Comptroller  may 
confer  with  a  proposed  respondent 
concerning  allegations  of  misconduct  or 
other  grounds  for  censure,  debarment  or 
suspension,  regardless  of  whether  a 
proceeding  for  debarment  or  suspension 
has  been  commenced.  If  a  conference 
results  in  a  stipulation  in  connection 
with  a  proceeding  in  which  the 
individual  is  the  respondent  the 
stipulation  may  be  entered  In  the  record 
at  the  request  of  either  party  to  the 
proceeding, 

(b)  Resignation  or  voluntary 
suspension.  In  order  to  avoid  the 
institution  of,  or  a  decision  in,  a 
debarment  or  suspension  proceeding,  a 
person  who  practices  before  the  OCC 
may  consent  to  suspension  from 
practice.  At  the  discretion  of  the 
Comptroller,  the  individual  may  be 
suspended  or  debarred  in  accordance 
with  the  consent  offered. 

{  19.199    Proceedings  under  this  subpart 

Any  hearing  held  under  this  subpart  is 
held  before  an  administrative  law  judge 


pursuant  to  procedures  set  forth  hi 
subpart  A  of  this  part.  The  Comptroller 
or  the  Comptroller's  delegate  shall 
appoint  a  person  to  represent  the  OCC 
in  the  hearing.  Any  person  having  prior 
involvement  in  the  matter  which  is  the 
basis  for  the  suspension  or  debarment 
proceeding  is  disqualified  from 
representing  the  OCC  in  the  hearing. 
The  hearing  will  be  closed  to  the  public 
unless  the  Comptroller  on  his  or  her  own 
Initiative,  or  on  the  request  of  a  party, 
otherwise  directs.  The  administrative 
law  judge  shall  issue  a  recommended 
decision  to  the  Comptroller  who  shaU 
issue  the  final  decision  and  order.  Tke 
Comptroller  may  censure,  debar  or 
suspend  an  individual,  or  take  such 
other  disciplinary  action  as  the 
Comptroller  deems  appropriate, 

S  19.200    Effect  of  suepension,  debermeni 
or  censure. 

(a)  Debarment  If  the  final  order 
against  the  respondent  is  for  debarment 
the  individual  may  not  practice  before 
the  OCC  unless  otherwise  permitted  to 
do  so  by  the  Comptroller. 

(b)  Suspension.  If  the  final  order 
against  the  respondent  is  for  suspension, 
the  individual  may  not  practice  before 
die  OCC  during  the  period  of 
suspension. 

(c)  Censure.  If  the  final  order  against 
the  respondent  is  for  censure,  the 
individual  may  be  permitted  to  practice 
before  the  OCC  but  such  individual's 
future  representations  may  be  subject  to 
conditions  designed  to  promote  high 
standards  of  conduct.  If  a  written  letter 
of  censure  is  issued,  a  copy  will  be 
maintained  in  the  OCC's  files. 

(d)  Notice  of  debarment  or 
suspension.  Upon  the  issuance  of  a  final 
order  for  suspension  or  debarment  the 
Comptroller  shall  give  notice  of  the 
order  to  appropriate  o^icers  and 
employees  of  the  OCC  and  to  interested 
departments  and  agencies  of  the  Federal 
government.  The  Comptroller  or  the 
Comptroller's  delegate  shall  also  give 
notice  to  the  appropriate  authorities  of 
the  state  in  which  any  debarred  or 
suspended  individual  Is  or  was  licensed 
to  practice. 

S  19.201    Petition  or  reinetatement 

At  the  expiration  of  the  period  of  time 
designated  in  the  order  of  debarment 
the  Comptroller  may  entertain  a  petition 
for  reinstatement  from  any  person 
debarred  from  practice  before  the  OCC 
The  Comptii^Uer  moy  grant 
reinstatement  only  if  satisfied  that  the 
petitioner  is  likely  to  act  in  accordance 
with  the  regulations  in  this  part,  and 
that  granting  reinstatement  would  not  be 
conu-ary  to  the  public  interest  Any 
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request  for  reinstatement  shall  be 
limited  to  written  submissions  unless 
the  Comptroller,  in  his  or  her  discretion, 
affords  the  petitioner  a  hearing. 

Sut>part  L— Equal  Access  to  Justice 
Act 

§19.210   Scope.  ' 

The  Equal  Access  to  Justice  Act 
regulations  applicable  to  formal  OCC 
adjudicatory  proceedings  under  this  part 
are  set  forth  at  31  CFR  part  6. 

Dated:  August  5,  l99l. 
Robert  L  Clarke, 
Comptroller  of  the  Currency. 
[FR  Doa  91-18864  Filed  8-8-91;  8:45  am]  '  • 
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RIN  7100-AB23 

Uniform  Rules  of  Practice  and 
Procedures 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  rule. 

summary:  Section  916  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  ("FIRREA") 
requires  that  the  OfRce  of  the 
Comptroller  of  the  Currency  (the 
"OCC ").  the  Board  of  Governors  of  the 
Federal  Reserve  System  (the  "Board"), 
the  Federal  Deposit  Insurance 
Corporation  (the  "FDIC").  the  Office  of 
Thrift  Supervision  (the  "OTS").  and  the 
National  Credit  Union  Administration 
(the  "NCUA")  (collectively,  the 
"Agencies")  develop  a  set  of  uniform 
rules  of  practice  and  procedures  for 
administrative  hearings  ("Uniform 
Rules").  Section  918  further  requires  that 
the  Agencies  promulgate  provisions  for 
summary  judgment  rulings  where  there 
are  no  disputes  as  to  the  material  facts 
of  a  case. 

In  compliance  with  the  mandate  of 
section  916,  this  fuial  rule  makes 
uniform  those  rules  concerning  the  types 
of  formal  enforcement  actions  common 
to  at  least  four  of  the  listed  Agencies.  In 
addition  to  these  Uniform  Rules,  the 
Board  and  each  of  the  other  Agencies 
are  adopting  complementary  "Local 
Rules"  to  supplement  the  Uniform  Rules 
in  order  to  address  some  or  all  of  the 
following:  formal  enforcement  actions 
not  within  the  scope  of  the  Uniform 
Rules,  informal  actions  which  are  not 
subject  to  the  Administrative  Procedure 
Act  ("APA"),  and  procedures  to 
supplement  or  facilitate  the  processing 
of  administrative  enforcement  actions 
within  the  Board  and  the  other 
Agencies.  This  final  rule  is  intended  to 
standardize  procedures  for  formal 
administrative  actions  and  to  facilitate 
administrative  practice  before  the 
Agencies. 

EFFECTIVE  DATE:  August  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Douglas  B.  lordan.  Senior  Attorney, 
Legal  Division,  (202/452-3787)  or  Arm 
Marie  Kohlligian.  Senior  Counsel. 
Division  of  Banking  Supervision  and 
Regulation.  (202/452-3528). 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  916  of  FIRREA  Public  Law 
No.  101-73. 103  Stat.  183  (1989).  requires 
that  the  FDIC.  OCC,  the  Board.  OTS. 
and  NCUA  develop  a  set  of  uniform 
rules  and  procedures  for  administrative 
hearings.  By  including  this  provision  in 
FIRREA  Congress  intended  that  the 
listed  Agencies,  by  promulgating 
uniform  procedures,  would  improve  and 
expedite  their  administrative 
proceedings.  The  statutory  provision  is  a 
refiection  of  "recent  recommendations 
of  the  Administrative  Conference  of  the 
United  States  and  the  House 
Government  Operations  Committee." 
H.R.  Rep.  No.  54.  lOlst  Cong..  1st  Sess.. 
pt.  1.  at  396.  The  Administrative 
Conference  of  the  United  States  found  in 
its  December  30, 1987  recommendation 
that  "[gjiven  the  similar  statutory  bases 
for  these  enfcrcement  actions,  the  five 
agencies  jointly  should  be  able  to 
develop  substantially  similar  rules  of 
procedure  and  practice  for  formal 
enforcement  proceedings."  1  CFR  305.87- 
12. 

To  comply  with  the  requirements  of 
section  916,  the  Board  and  the  other 
Agencies  issued  for  public  notice  and 
conunent  a  Joint  Notice  of  Proposed 
Rulemaking  on  June  17. 1991  (58  FR 
27790).  The  proposed  rules  contained 
one  set  of  Uniform  Rules  applicable  to 
all  of  the  Agencies  and  separate  Local 
Rules  specific  to  each  Agency. 

The  Agencies  have  received 
comments  on  the  Joint  Proposed  Rule, 
and  the  Board  has  also  received 
comments  on  its  proposed  Local  Rules. 
The  Board  is  now  issuing  final  Uniform 
and  Ix)cal  Rules  incorporating  changes, 
discussed  below,  that  respond  to  the 
comments  received.  The  Board's  final 
Uniform  Rules  also  replace  generic 
references  in  the  Proposed  Uniform 
Rules  with  references  specific  to  the 
Board,  as  discussed  below. 

B.  Subpart-by-Subpart  Summary  and 
Discussion  of  Uniform  and  Local  Rules 

Subpart  A — Uniform  Rules  of  Practice 
and  Procedure 

This  subpart  sets  forth  rules  of 
practice  and  procedure  governing  formal 
administrative  actions,  including  rules 
for  initiating  enforcement  proceedings, 
filing  and  service  of  papers,  motions, 
discovery,  prehearing  conferences, 
public  hearings,  hearing  subpoenas, 
conflicts  of  interest,  ex  parte 
communications,  rules  of  evidence,  and 
post-hearing  procedures. 

Subpart  B — Board  Local  Rules 
Supplementing  the  Uniform  Rules 

This  subpart  addresses  subjects 
contained  in  the  Board's  previous 


Subpart  A,  "Rules  of  Practice  for  Formal 
Hearings",  that  are  not  addressed  In  the 
Uniform  Rules,  such  as  terms  specific  to 
the  Board,  the  Board's  procedures  for 
discovery  depositions,  and  provisions 
for  certahi  proceedings  where  the  Board 
orders  that  a  formal  hearing  be  held. 

Subpart  C^Procedures  for  Assessment 
of  Civil  Money  Penalties 

This  subpart  supplements  the  Uniform 
Rules  as  they  apply  to  civil  money 
penalty  proceedings.  The  subpart 
contains  Board  rules  for  such 
proceedings  corresponding  to  rules 
contained  in  previous  subpart  B,  such  as 
the  opportunity  for  an  informal 
proceeding,  and  rules  for  the  assessment 
and  payment  of  such  penalties. 

Subpart  D— Rales  and  Procedures 
Applicable  to  Suspension  or  Removal  of 
an  Institution-Affiliated  Party  Wftcre  a 
Felony  is  Charged  or  Proven 

This  subpart  applies  to  informal 
hearings  afforded  an  institution- 
affiliated  party  who  has  been  suspended 
or  removed  from  office  or  prohibited 
from  further  participation  in  an 
institution's  affairs  by  the  Board.  The 
only  significant  change  in  the  text  of  this 
subpart  from  the  text  of  former  subpart 
C  is  the  substitution  pursuant  to  FIRREA 
of  the  terms  "institution"  and 
"institution-affiliated  party"  for  the 
terms  "state  member  bank"  and  "bank 
official"  in  the  former  subpart  C. 

Subpart  E— Procedures  for  Issuance  and 
Enforcement  of  Directives  to  Maintain 
Adequate  Capital 

This  subpart  addresses  procedures 
under  which  the  Board  may  take  action 
to  require  a  bank  or  bank  holding 
company  to  achieve  and  maintain 
adequate  capital.  The  text  of  this 
subpart  corresponds  to  the  text  of 
former  subpart  D.  which  is  incorporated 
into  this  subpart  with  minor  changes. 

Subpart  F— Practice  Before  the  Board 

Subpart  F,  Practice  Before  the  Board, 
is  a  new  subpart  containing  provisions 
for  the  discipline  of  practitioners  before 
the  Board  through  sanctions  that  extend 
beyond  a  specific  proceeding.  This 
subpart  therefore  supplements  the 
sanctions  contained  in  the  Uniform 
Rules  that  relate  only  to  the  proceedmg 
at  hand.  These  disciplinary  practice 
aanctions  are  new  to  the  Board,  but 
resemble  rules  that  have  been  adopted 
by  other  federal  agencies. 

Subpart  G — Rules  Regarding  Claims 
Under  the  Equal  Access  to  Justice  Act 

Subpart  G  is  a  new  subpart 
implementing  the  provisions  of  the 


Federal  Regis 

Equal  Access  to  Justice  Act,  v 

provides  that  certain  private  | 
prevail  against  an  agency  in  f 
adversary  adjudication  may  i 
their  costs  and  attorneys  fees 
agency  was  not  substantially 
its  position.  The  subpart  addr 
eligibility  standards  for  an  av 
required  contents  of  an  appli( 
an  award,  standards  for  ihe 
reasonableness  of  claimed  fe 
procedures  for  adjudicating  a 
application  for  an  award. 

C.  Comments  and  Discussion 

In  response  to  the  June  17, 
Notice  of  Proposed  Rulemaki 
Board  and  the  other  Agenciei 
three  conunent  letters.  The  A 
have  jointly  reviewed  the  poi 
comments  concerning  the  Un 
and  separately  considered  th 
comments  directed  to  specifii 
Rules.  The  suggestions  and  ci 
conveyed  in  these  comments 
responses  of  the  Board  and  tl 
Agencies,  are  discussed  belo 

Uniform  Rules 

(1)  One  commenter  criticizi 
proposed  Rules  for  failing  in 
S  263.19  to  accommodate  def 
situations  where  good  cause 
shown  for  the  failure  to  file  a 
This  comment  reflects  a 
misunderstanding  of  the  pro; 
which  address  such  situatior 
allowing  an  administrative  U 
extend  time  limits  for  good  Ci 
(§  263.13],  and  by  requiring  tl 
be  entered  only  upon  a  motic 
default  filed  by  Enforcement 
(S  263.19),  thereby  permitting 
respondents  an  opportunity  I 
such  a  motion.  To  alleviate  c 
tlie  wording  of  the  final  defai 
been  modified  to  make  this  p 
more  explicit. 

(2)  Another  issue  raised  bj 
commenter  concerns  the  app 
difference  among  the  Agenci 
for  such  procedures  as  forme 
investigations,  Equal  Access 
Act  proceedings,  and  sanctic 
lack  of  uniformity  in  these  ai 
based  on  the  scope  of  sectioi 
differences  in  the  statutory  e 
and  structiu^  among  the  Age 

As  noted  above,  section  91 
designed  to  improve  and  exp 
formal  administrative  procei 
conducted  by  the  Agencies  i 
the  Administrative  Procedur 
("APA").  especially  where  tl 
enforcement  authority  derive 
common  statute.  See  H.R.  Cc 
222, 101st  Cong.,  Ist  Sess.  44 

•FR  305.87-12.  Accordingly, 
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Subpart  A.  "Rules  of  Practice  for  Formal 
Hearings",  that  are  not  addressed  in  the 
Uniform  Rules,  such  as  terms  specific  to 
the  Board,  the  Board's  procedures  for 
discovery  depositions,  and  provisions 
for  certahi  proceedings  where  the  Board 
orders  that  a  formal  hearing  be  held. 

Subpart  C^Procedures  for  Assessment 
of  Civil  Money  Penalties 

This  subpart  supplements  the  Uniform 
Rules  as  they  apply  to  civil  money 
penalty  proceedings.  The  subpart 
contains  Board  rules  for  such 
proceedings  corresponding  to  rules 
contained  in  previous  subpart  B,  such  as 
the  opportunity  for  an  informal 
proceeding,  and  rules  for  the  assessment 
and  payment  of  such  penalties. 

Subpart  D— Rules  and  Procedures 
Applicable  to  Suspension  or  Removal  of 
an  Institution-Affiliated  Party  Wfrcre  a 
Felony  is  Charged  or  Proven 

This  subpart  applies  to  informal 
hearings  afforded  an  institution- 
affiliated  party  who  has  been  suspended 
or  removed  from  office  or  prohibited 
from  further  participation  in  an 
institution's  affairs  by  the  Board.  The 
only  significant  change  in  the  text  of  this 
subpart  from  the  text  of  former  subpart 
C  is  the  substitution  pursuant  to  FIRREA 
of  the  terms  "institution"  and 
"institution-affiliated  party"  for  the 
terms  "state  member  bank"  and  "bank 
official"  in  the  former  subpart  C. 

Subpart  E— Procedures  for  Issuance  and 
Enforcement  of  Directives  to  Maintain 
Adequate  Capital 

This  subpart  addresses  procedures 
under  which  the  Board  may  take  action 
to  require  a  bank  or  bank  holding 
company  to  achieve  and  maintain 
adequate  capital.  The  text  of  this 
subpart  corresponds  to  the  text  of 
former  subpart  D,  which  is  incorporated 
into  this  subpart  with  minor  changes. 

Subpart  F— Practice  Before  the  Board 

Subpart  F,  Practice  Before  the  Board, 
is  a  new  subpart  containing  provisions 
for  the  discipline  of  practitioners  before 
the  Board  through  sanctions  that  extend 
beyond  a  specific  proceeding.  This 
subpart  therefore  supplements  the 
sanctions  contained  in  the  Uniform 
Rules  that  relate  only  to  the  proceedmg 
at  hand.  These  disciplinary  practice 
banctions  are  new  to  the  Board,  but 
resemble  rules  that  have  been  adopted 
by  other  federal  agencies. 

Subpart  G — Rules  Regarding  Claims 
Under  the  Equal  Access  to  Justice  Act 

Subpart  G  is  a  new  subpart 
implementing  the  provisions  of  the 


Equal  Access  to  Justice  Act,  which 
provides  that  certain  private  parties  that 
prevail  against  an  agency  in  an 
adversary  adjudication  may  recover 
their  costs  and  attorneys  fees  if  the 
agency  was  not  substantially  justified  in 
its  position.  The  subpart  addresses 
eligibility  standards  for  an  award,  the 
required  contents  of  an  application  for 
an  award,  standards  for  Uie 
reasonableness  of  claimed  fees,  and 
procedures  for  adjudicating  an 
application  for  an  award. 

C.  Comments  and  Discussion 

In  response  to  the  June  17, 1991,  Joint 
Notice  of  Proposed  Rulemaking,  the 
Board  and  the  other  Agencies  received 
three  comment  letters.  The  Agencies 
have  jointly  reviewed  the  portions  of  the 
comments  concerning  the  Uniform  Rules 
and  separately  considered  the 
comments  directed  to  specific  Local 
Rules.  The  suggestions  and  criticisms 
conveyed  in  these  comments,  and  the 
responses  of  the  Board  and  the  other 
Agencies,  are  discussed  below. 

Uniform  Rules 

(1)  One  commenter  criticized  the 
proposed  Rules  for  failing  in  proposed 
S  263.19  to  accommodate  default 
situations  where  good  cause  could  be 
shown  for  the  failure  to  file  an  answer. 
This  comment  refiects  a 
misunderstanding  of  the  proposed  Rules, 
which  address  such  situations  by 
allowing  an  administrative  law  judge  to 
extend  time  limits  for  good  cause  shown 
(§  263.13],  and  by  requiring  that  defaults 
be  entered  only  upon  a  motion  for 
default  filed  by  Enforcement  Counsel  . 
(5  263.19).  thereby  permitting 
respondents  an  opportunity  to  oppose 
such  a  motion.  To  alleviate  confusion, 
the  wording  of  the  final  default  rule  has 
been  modified  to  make  this  process 
more  explicit. 

(2)  Another  issue  raised  by  a 
commenter  concerns  the  apparent 
difference  among  the  Agencies  in  rules 
for  such  procedures  as  formal 
investigations.  Equal  Access  to  Justice 
Act  proceedings,  and  sanctions.  The 
lack  of  uniformity  in  these  areas  is 
based  on  the  scope  of  section  916  and 
differences  in  the  statutory  authority 
and  structiu^  among  the  Agencies. 

As  noted  above,  section  916  was 
designed  to  improve  and  expedite 
formal  administrative  proceedings 
conducted  by  the  Agencies  pursuant  to 
the  Administrative  Procedure  Act 
("APA"),  especially  where  the  Agencies' 
enforcement  authority  derived  from  a 
common  statute.  See  H.R.  Conf.  Rep.  No. 
222, 101st  Cong.,  Ist  Sess.  442  (1989);  1 

FR  305.87-12.  Accordingly,  the 


statutory  mandate  did  not  extend  to 
non-APA  proceedings,  which  tend  to 
refiect  differences  in  authority  and 
operations  among  the  Agencies.  For 
example,  the  Uniform  Rules  do  not 
contain  provisions  for  formal 
investigations,  which  are  not  APA 
proceedings,  and  which  are  conducted 
pursuant  to  statutory  authority  which 
varies  among  the  agencies.  Differences 
in  Agency  structure  also  contribute  to 
differing  policies  concerning  the 
frequency,  length,  and  procedures  for 
formal  investigations.  Agency  structure 
is  also  a  reason  why  the  Uniform  Rules 
do  not  contain  provisions  addressing  the 
Equal  Access  to  Justice  Act.  Both  the 
OCC  and  the  OTS  are  bureaus  of  the 
Department  of  the  Treasury  and,  as 
such,  are  subject  to  Treasury's  Equal 
Access  to  Justice  Act  regulations,  unlike 
the  other  Agencies.  See  31  CFR  part  8. 

(3)  An  issue  was  raised  by  two  of  the 
commenters  concerning  the  different 
positions  taken  by  the  Agencies  on 
discovery  depositions.  The  commenters 
stated  that  use  of  discovery  depositions 
would  encourage  settlements  and  would 
result  in  the  increased  use  of  summary 
judgment  by  establishing  the  absence  of 
disputes  as  to  material  facts. 

"The  scope  of  discovery  which  would 
be  permitted  in  the  Uniform  Rules  was 
considered  at  length.  It  was  determined 
that  broad  document  discovery  would 
be  permitted;  however,  it  was 
recognized  that  there  is  no  constitutional 
right  to  prehearing  discovery.  Including 
deposition  discovery,  in  Federal 
administrative  proceedings.  See,  Sims  v. 
National  Transportation  Safety  Board, 
662  F.2d  668.  671  (10th  Cir.  1981);  P.S.C 
Resources,  Inc.  v.  N.LR.B.,  576  F.2d  380, 
386  (Ist  Cir.  1978);  Silverman  v. 
Commodities  Futures  Trading  Comm., 
549  F.2d  28.  33  (7th  Cir.  1977).  Further, 
the  APA  contains  no  provisions  for 
prehearing  discovery,  and  the  discovery 
provisions  of  the  Federal  Rules  of  Civil 
Procedure  are  inapplicable  to 
administrative  proceedings.  Frilletle  v. 
Kimberlin,  508  F.2d  205  (3rd  Cir.  1974), 
cert,  denied.  421  U.S.  980  (1975).  Rather, 
each  agency  determines  the  extent  of 
discovery  to  which  a  party  in  an 
administrative  hearing  is  entitled. 
McClelland  v.  Andrus.  606  F.2d  1278. 
1285  (D.C.  Cir.  1979). 

The  Agencies  attempted  to  strike  a 
balance  accommodating  the  due  process 
interests  of  respondents  in  obtaining 
prehearing  discovery,  the  public  interest 
in  swift  adjudications,  and  the  Agencies' 
need  to  use  limited  resources  efficiently. 
This  process  included  consideration  of 
the  various  interests  of  the  entities 
regulated  by  each  Agency  as  well  as 
each  Agency's  institutional  interests. 


The  contrasting  considerations  are 
reflected  in  the  types,  complexity  and 
number  of  enforcement  actions  brought 
by  each  Agency,  the  methods  of 
litigation  and  opportunity  for  settlement 
In  such  actions,  the  structure  and 
available  resources  of  each  Agency,  and 
the  supervisory  procedures  developed 
internally  by  each  Agency.  This  process 
resulted  in  divergent  conclusions  among 
the  Agencies  as  to  the  use  of  discovery 
depositions. 

Thus,  the  experiences  of  the  OCC  the 
OTS,  and  the  Board  resulted  in  a  finding 
that  discovery  depositions  could  serve  a 
useful  purpose  by  promoting  fact  finding 
and  encouraging  settlements.  Because  of 
the  increasing  numbers  of  complex 
enforcement  actions,  typically  involving 
multiple  counts,  multiple  parties,  and 
different  types  of  enforcement  actions 
combined  into  one  case,  it  was  found 
that  discovery  depositions  could  be 
useful  to  both  respondents  and  the 
regulator  in  resolving  cases 
expeditiously.  To  avoid  undue  burden 
and  delay,  however,  discovery 
depositions  for  the  OCC,  the  OTS.  and 
the  Board  are  limited  to  witnesses  that 
have  factual,  direct  and  personal 
knowledge  of  the  matters  at  issue  and 
expert  witnesses.  The  FDIC  and  the 
NCUA  determined  that  the  interests  of 
respondents  in  further  prehearing 
disclosure  in  their  respective 
proceedings  were  mitigated  by  the 
availability  of  extensive  document 
discovery  that  complements  the 
document-intensive  nature  of  their 
proceedings. 

(4)  One  commenter  suggested  that  the 
definition  of  "Decisional  employee"  in 
proposed  rule  263.3(e)  be  expanded  to 
preclude  from  service  in  a  decisional 
capacity  any  employee  of  the  Agencies 
who  had  served  within  the  previous 
twelve  months  on  the  enforcement  staff 
of  any  of  the  Agencies.  The  commenter 
suggested  that  this  expansion  would 
protect  against  bias  and  conflicts  of 
interest. 

This  suggested  amendment  is  not 
adopted  because  the  definition  in 
S  263.3(c)  incorporates  the  formulation 
of  the  APA.  The  APA  forbids  an 
employee  from  acting  in  a  decisional 
capacity  where  the  employee  has  acted 
in  an  investigative  or  prosecutorial 
function  in  that  same  case  or  in  a 
factually  related  case.  5  U.S.C.  554(d) 
Accordingly,  Congress  has  already 
drawn  the  line  defining  conflicts  of 
interest  in  this  context,  and  the 
Agencies  find  no  basis  for  altering.that 
determination. 

(5)  A  recommendation  was  made  that 
S  263.18(b)  should  be  modified  to  require 
that  an  Agency  set  forth  in  a  notice  not 
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only  those  facts  showing  that  the 
Agency  is  entitled  to  relief  of  some  kind 
but  also  those  facts  required  for  the 
particular  relief  requested. 

The  Agencies  disagree,  finding  that 
5  263.18(b)  meets  the  standards  for 
notice  pleading  set  forth  in  Rule  8  of  the 
Federal  Rules  of  Civil  Procedure.  The 
Agencies  have  determined  that  these 
requirements  are  sufficiently  particular 
to  provide  notice  for  pleading  in 
administrative  proceedings.  See  First 
National  Monetary  Corporation  v. 
Weinberger.  819  F.2d  1334, 1339  {6th  Cir. 
1987);  Boise  Cascade  Corporation  v. 
Federal  Trade  Commission,  498  F.  Supp. 
772,  780  (D.Del.  1980). 

(6)  One  commenter  suggested  that  the 
proposed  Rule  regarding  severance  of 
proceedings  is  unduly  stringent  in  light 
of  the  severity  of  sanctions  at  stake  in 
some  of  the  proceedings  governed  by  the 
Rules.  The  commenter  argued  that  any 
inconsistency  or  conflict  in  the  positions 
of  respondents  warrants  severance 
without  the  necessity  of  weighing  any 
countervailing  interests.  The  commenter 
further  argued  that  concerns  regarding 
administrative  economy  are  not  entitled 
to  weight  in  light  of  the  small  number  of 
cases  that  have  been  adjudicated  by  the 
Agencies  in  the  past 

This  suggestion  is  not  adopted.  A 
similar  weighing  test  for  severance  is 
applied  by  federal  courts  in  criminal 
cases,  see,  e.g..  United  States  v.  Walton, 
552  F2d  1354, 1362  (10th  Cir.).  cert 
denied,  431  U.S.  959  (1977). 
demonstrating  that  the  weighing  test 
appropriately  may  be  applied  in  cases 
involving  substantial  sanctions  and 
penalties.  In  addition,  the  general 
interest  in  economy  and  efficiency  in 
resolving  an  administrative  adjudication 
exists  independendy  of  the  Agencies' 
overall  caseload  burden  at  any 
particular  time. 

(7)  Uniform  Rule  263.24(c)  provides 
that  privileged  documents  are  not 
discoverable.  One  commenter  objected 
to  the  right  of  Enforcement  Counsel  to 
assert  the  deliberative  process  privilege 
on  the  ground  that,  in  some  cases,  it  is 
subject  to  abuse  by  Enforcement 
Counsel  seeking  to  prevent  disclosure  of 
relevant  and  probative  material.  The 
conunenter  suggested,  instead,  that  all 
material  for  which  the  deliberative 
process  privilege  is  claimed  should  be 
produced  pursuant  to  a  protective  order 
barring  public  disclosure,  and  that 
Uniform  Rule  263.24  should  provide  for 
in  camera  inspection  of  disputed 
privileged  material  by  the 
administrative  law  judge. 

The  Agencies  have  concluded  that 
Enforcement  Counsel  should  retain  the 
right  to  assert  the  deliberative  process 
privilege  at  the  outset.  Ample  means  to 


challenge  an  improper  assertion  of 
privilege  are  available  to  respondents 
without  modifying  Uniform  Rule  263.24. 
Uniform  Rule  263.25(e)  provides  that  all 
documents  withheld  bom  production  -an 
grounds  of  privilege  must  be  reasonably 
identified  and  must  be  accompanied  by 
a  statement  of  the  basis  for  the  assertion 
of  privilege.  In  the  event  that  a 
respondent  believes  that  grounds  exist 
to  challenge  Enforcement  Counsel's 
assertion  of  the  deliberative  process 
privilege,  the  respondent  would  be  able 
to  utilize  the  identifying  information  and 
statement  to  challenge  the  assertion  of 
the  privilege  before  the  administrative 
law  judge.  In  such  a  case,  an 
administrative  law  judge  would  need  no 
further  specific  authority  by  rule  to 
inquire  as  to  the  basis  of  the  assertion  of 
privilege  or  to  conduct  an  inspection  of 
the  assertedly  privileged  material  in 
camera,  and  to  then  rule  whether  the 
privilege  can  be  sustained. 

(8)  One  commenter  suggested  that  the 
determination  to  seal  a  document 
pursuant  to  §  263.33(b)  should  be  subject 
to  review  by  an  administrative  law 
judge  under  an  abuse  of  discretion 
standard.  It  was  also  suggested  that  a 
respondent  should  be  able  to  request 
that  certain  information  such  as 
confidential  personal  information  be 
filed  under  seal. 

The  Uniform  Rules  accommodate  a 
respondent's  concern  about  personal 
information  by  permitting  a  respondent 
to  Tde  a  motion  to  seal  a  document 
containing  confidential  personal 
information.  However,  the  statutory 
language  of  12  U.S.C  1818{u)(6)  vests  the 
Agencies  with  exclusive  authority  to 
seal  all  or  part  of  a  document  if 
disclosure  would  be  contrary  to  the 
public  interest  Thus,  the  Agencies 
disagree  with  the  commenter  that  this 
determination  should  be  subject  to 
review  by  an  administrative  law  judge. 

(9)  One  commenter  suggested  the 
deletion  of  S  263.36(c)(2).  which  provides 
that  any  document  prepared  by  a 
Federal  financial  institutions  regulatory 
agency  or  by  a  state  regulatory  agency 
is  admissible  with  or  without  a 
sponsoring  witness.  The  commenter 
argued  that  the  provision  violates 
normal  evidentiary  standards  and  raises 
due  process  concerns. 

The  Agencies  disagree  with  the 
commenter.  The  first  sentence  of 
5  263.36(c)(2)  cross-references 
§  263.38(a).  which  makes  agency- 
prepared  documents  subject  to  the  same 
evidentiary  standards  as  those 
apphcable  to  documents  not  prepared 
by  the  agency.  Moreover,  the  same  types 
of  agency  prepared-documents  tend  to 
be  introduced  into  evidence  in  every 
case.  These  documents,  such  as 


examination  reports,  rarely  give  rise  to 
authentication  issues,  and  the  Agencies 
feel  that  requiring  a  sponsoring  witness 
for  such  documents  needlessly  lengthens 
proceedings,  consumes  judicial 
resources,  and  impedes  the  hearing 
process. 

(10)  One  commenter  stated  that,  under 
§  263.39(b)(2),  a  party  should  be  able  to 
raise  a  new  legal  argument  in  the 
exceptions  filed  to  the  administrative 
law  judge's  recommended  decision  and 
that  the  Agency  Head  should  not  be 
precluded  from  considering  such  an 
argument. 

The  Agencies  agree  with  the 
commenter  that  the  Agency  Head 
should  have  the  discretion  to  determine 
whether  a  new  argument  that  is  raised 
for  the  first  time  in  the  exceptions 
should  be  considered,  even  if  the  party 
had  a  prior  opportunity  to  make  the 
argument  For  example,  the  Agency 
Head  should  have  the  discretion  to 
consider  whether  a  new  argument  has 
important  legal  and  policy  implications 
which  warrant  its  consideration. 
Accordingly,  the  language  of 
§  263.39(b)(2)  is  amended  to  read  that 
"No  exception  need  be  considered  *  *  * 
"  (emphasis  added). 

The  Agencies  do  not  agree  with  the 
commenter  that  the  Agency  Head 
should,  in  effect,  be  required  to  consider 
new  arguments  raised  for  the  first  time 
in  the  exceptions.  Such  a  provision 
could  encourage  careless  or  deceptive 
pleading.  Generally,  a  party  should  be 
permitted  to  submit  a  new  argument 
only  if  there  was  no  previous 
opportunity  to  present  the  argument 
e.g.,  a  relevant  court  decision  has  been 
issued  in  the  interim  since  the  filing  of 
the  recommended  decision. 

(11)  Another  suggestion  by  a 
commenter  recommended  wider 
publication  of  enforcement  orders  and 
actions.  This  is  an  area  recently 
addressed  by  Congress  in  amendments 
to  12  U.S.C  1818(u),  which  required  the 
Agencies  to  publish  all  final  orders  and 
other  documents  subject  to  enforcement 
action.  See  the  "Comprehensive  Thrift 
and  Bank  Fraud  Prosecution  and 
Taxpayer  Recovery  Act  of  1990 ",  Tide 
XXV  of  die  Crime  Control  Act  of  1990, 
Public  Uw  No.  101-647, 104  Stat.  4789. 
Each  of  the  Agencies  has  implemented 
procedures  to  give  effect  to  this 
statutory  directive  and  enforcement 
decisions  may  be  found  by  consulting 
the  pubUc  information  office,  reading 
room,  or  library  of  each  Agency.  In 
addition,  each  Ager.iy  frequendy  issues 
press  releases  concerning  recent  cases 
and  decisions. 
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examination  reports,  rarely  give  rise  to 
authentication  issues,  and  the  Agencies 
feel  that  requiring  a  sponsoring  witness 
for  such  documents  needlessly  lengthens 
proceedings,  consumes  judicial 
resources,  and  impedes  the  hearing 
process. 

(10)  One  commenter  stated  that,  under 
§  263.39(b)(2),  a  party  should  be  able  to 
raise  a  new  legal  argument  in  the 
exceptions  filed  to  the  administrative 
law  judge's  recommended  decision  and 
that  the  Agency  Head  should  not  be 
precluded  from  considering  such  an 
argument. 

The  Agencies  agree  with  the 
commenter  that  the  Agency  Head 
should  have  the  discretion  to  determine 
whether  a  new  argument  that  is  raised 
for  the  first  time  in  the  exceptions 
should  be  considered,  even  if  the  party 
had  a  prior  opportunity  to  make  the 
argument  For  example,  the  Agency 
Head  should  have  the  discretion  to 
consider  whether  a  new  argimient  has 
important  legal  and  policy  implications 
which  warrant  its  consideration. 
Accordingly,  the  language  of 
S  263.39(b)(2)  is  amended  to  read  that 
"No  exception  need  be  considered  *  *  * 
"  (emphasis  added). 

The  Agencies  do  not  agree  with  the 
commenter  that  the  Agency  Head 
should,  in  effect,  be  required  to  consider 
new  arguments  raised  for  the  first  time 
in  the  exceptions.  Such  a  provision 
could  encourage  careless  or  deceptive 
pleading.  Generally,  a  party  should  be 
permitted  to  submit  a  new  argument 
only  if  there  was  no  previous 
opportunity  to  present  the  argument, 
e.g.,  a  relevant  court  decision  has  been 
issued  in  the  interim  since  the  filing  of 
the  recommended  decision. 

(11)  Another  suggestion  by  a 
commenter  recommended  wider 
publication  of  enforcement  orders  and 
actions.  This  is  an  area  recently 
addressed  by  Congress  in  amendments 
to  12  U.S.C  1818(u),  which  required  the 
Agencies  to  publish  all  final  orders  and 
other  documents  subject  to  enforcement 
action.  See  the  "Comprehensive  Thrift 
and  Bank  Fraud  Prosecution  and 
Taxpayer  Recovery  Act  of  1990 ".  Title 
XXV  of  the  Crime  Control  Act  of  1990. 
Public  Law  No.  101-647. 104  Stat.  4789. 
Each  of  the  Agencies  has  implemented 
procedures  to  give  effect  to  this 
statutory  directive  and  enforcement 
decisions  may  be  found  by  consulting 
the  public  information  office,  reading 
room,  or  library  of  each  Agency.  In 
addition,  each  Agen.y  frequently  issues 
press  releases  concerning  recent  cases 
and  decisions. 


Board  Local  Raids 

(1)  One  commenter  criticized  the 
language  of  proposed  S  263.85(b)(4),  a 
republication  of  an  existing  Board  rule, 
suggesting  that  it  represented  an  attempt 
by  the  Board  to  make  informal 
enforcement  actions,  such  as 
memoranda  of  understanding,  legally 
enforceable  through  the  capital  directive 
process.  The  commenter  misunderstood 
the  import  of  this  provision,  which 
provides  that  the  Board  may  enforce 
capital  directives  or  capital  plans 
designed  to  achieve  the  levels  of  capital 
required  in  the  directive  where  the  level 
is  higher  than  the  applicable  regulatory 
minimum.  The  Board's  regulations 
provide  in  S  263.84  that  the  higher 
capital  levels  contained  in  a 
memorandum  of  understanding  may  not 
be  enforced  unless  the  Board  first  issues 
a  capital  directive  that  sets  forth  such  a 
level.  The  commenter's  assertion  that 
the  Board  is  attempting  to  subvert  the 
requirements  of  12  U.S.C.  1818(b)  is 
therefore  incorrect. 

(2)  One  commenter  criticized  the 
Board's  local  rules  for  discovery 
deposition  procedure  because  they 
require  the  administrative  law  judge  to 
authorize  a  deposition  by  issuing  a 
subpoena,  rather  than  permitting 
depositions  to  be  freely  noticed  by  the 
parties. 

The  Board  has  retained  its  existing 
procedure  for  depositions  by  requiring 
that  discovery  depositions  be  taken  only 
pursuant  to  a  subpoena  issued  by  the 
administrative  law  judge.  This  process 
reflects  the  Board's  belief  that  the  nature 
of  the  formal  administrative  proceedings 
conducted  by  the  Board  does  not  require 
wide-ranging  discovery  and  that 
depositions  will  rarely  be  allowed  of 
persons  other  than  identified  hearing 
witnesses.  The  subpoena  process 
permits  the  administrative  law  judge  to 
make  the  determination  at  the  outset 
whether  the  testimony  sought  is 
properly  within  the  scope  allowed  by 
the  Board's  discovery  rules,  i.e.,  that  of  a 
fact  or  expert  witness  with  relevant 
information.  It  has  been  the  Board's 
experience  that  respondents 
occasionally  allege  that  presentation  of 
their  case  requires  depositions  of 
persons  without  factual  information  who 
participated  in  the  Board's  deliberative 
process,  such  as  members  of  the  Board 
or  other  Board  officials  with  supervisory 
responsibility.  This  practice,  which 
represents  attempts  to  inquire  into 
privileged  conununications,  also  serves 
to  burden  Board  officials  unconnected 
with  the  prosecution  of  the  case. 
Accordingly,  the  Board's  procedure 
permits  the  administrative  law  judge  to 
make  the  initial  determination  as  to 


relevance  and  burden  of  the  proposed 
deposition  before  the  deposition  is 
scheduled. 

D.  Technical  Modifications  to  the 
Uniform  Rules 

In  conjunction  with  the  other 
Agencies,  the  Board  is  amending  the 
Uniform  Rules  proposed  in  the  joint 
Notice  of  Proposed  Rulemaking  to 
replace  generic  definitional  terms  with 
terms  specifically  appHcable  to  the 
Board  and  its  operations.  Thus,  the 
Board  is  replacing  the  terms  "Agency 
Head"  and  "Agency"  with  "Board"  or 
"Board  of  Governors",  and  is  restricting 
the  "scope"  provisions  of  9  263.01  to 
those  statutes  subject  to  Board 
jurisdiction.  Further  conforming  changes 
have  been  made  to  the  definitions  of 
"Local  Rules",  "Uniform  Rules",  and 
"OFIA".  The  other  Agencies  have  made 
similar  changes.  The  purpose  of  these 
changes  is  to  make  the  Board's  Uniform 
Rules  easier  to  imderstand  and  to  use. 
These  changes  do  not  a^ect  the 
substance  of  the  Uniform  Rules. 

E.  Immediate  Effective  Date 

The  Board  is  adopting  this  regulation 
effective  upon  publication  in  the  Federal 
Register,  without  the  usual  30-day  delay 
of  effectiveness  provided  for  in  the  APA. 
5  U.S.C.  553.  While  the  APA  requires 
publication  of  certain  regulations  not 
less  than  30  days  before  its  effective 
date,  the  delayed  effective  date 
requirement  may  be  waived  for  "good 
cause." 

Good  cause  for  the  waiver  of  the  30- 
day  requirement  may  be  found  if  the 
delayed  effective  date  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  5  U.S.C.  553(b)(B).  See  Central 
Lincoln  Peoples'  Utility  Dist  v.  Johnson, 
735  F.2d  1101  (9th  Cir.  1984).  The 
necessity  for  compliance  with  a 
statutorily  prescribed  time  limit  can  also 
contribute  to  a  finding  of  good  cause. 
See  Philadelphia  Citizens  in  Action  v. 
Schweiker,  669  F.2d  877.  888  (3rd  Cir. 
1982).  In  the  present  case,  the 
implementation  of  a  delayed  effective 
date  would  impair  the  ability  of  the 
Agencies  to  comply  with  the  statutory 
mandate  in  section  916  of  FIRREA  and 
would  be  contrary  to  the  public  interest. 

Section  916  of  FIRREA  contains  a  dual 
mandate  from  Congress  to  the  Agencies 
to  (1)  establish  their  own  pool  of 
administrative  law  judges  and  (2)  to 
develop  Uniform  Rules  and  procedures 
for  administrative  hearings  "[bjefore  the 
close  of  the  24-month  period  beginning 
on  the  date  of  the  enactment  of  this  Act 
[August  9. 1989]."  The  immediate 
effectiveness  of  these  Uniform  Rules  is 
concurrent  with  the  beginning  of  OFIA 


operations,  thereby  providing  a  clear 
demarcation  between  the  new  system 
and  the  old.  If  the  effective  date  of  the 
Rules  were  delayed,  OFIA  would  be 
forced  to  begin  its  operations  under  the 
diverse  existing  regulations  before 
switching  to  the  new  Uniform  Rules.  The 
result  would  be  uncertainty,  confusion, 
and  a  lack  of  uniformity  in  adjudication 
directly  contrary  to  the  purpose  of 
section  916.  Furthermore,  there  is  no 
apparent  necessity  for  delay  in  the 
effective  date  of  the  regulations. 
Accordingly,  because  delay  in  the 
effective  date  of  the  regulations  would 
be  impracticable,  unnecessary,  and 
contrary  to  the  public  interest,  the  Board 
finds  that  good  cause  exists  to  make  the 
Uniform  Rules  effective  upon 
publication  in  the  Federal  Register. 

F.  Applicability  of  Revised  Rules  to 
Enforcement  Proceedings 

Part  263,  as  revised  by  this  final  rule, 
applies  to  any  proceeding  that  is 
commenced  by  the  issuance  of  a  notice 
on  or  after  August  9. 1991.  The  former 
version  of  part  263  applies  to  any 
proceeding  commenced  prior  to  August 
9, 1991  unless,  with  the  consent  of  the 
administrative  law  judge  or  the  Board, 
the  parties  agree  to  have  the  proceeding 
governed  by  revised  part  263. 

G.  Regulatory  Flexibility  Act  Statement 

The  Board  certifies  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act.  that  this  final  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

This  rule  implements  section  916  of 
FIRREA.  which  requires  the  Federal 
banking  agencies  and  the  NCUA  to 
develop  a  set  of  imiform  rules  and 
procedures  for  administrative  hearings. 
The  purpose  of  this  revised  regulation  is 
to  secure  a  just  and  orderly 
determination  of  administrative 
proceedings.  Because  the  Board  already 
has  in  place  rules  of  practice  and 
procedure,  this  rule  should  not  result  in 
an  additional  burden  for  regulated 
institutions.  Furthermore,  the  rule 
imposes  only  minor  burdens  on  all 
institutions,  regardless  of  size  and 
should  not,  therefore,  cause  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking,  Federal 
Reserve  System.  Holding  companies. 
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Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  262 

Administrative  practice  and 
procedure.  Federal  Reserve  System. 

12  CFR  Part  263 

Administrative  practice  and 
procedure.  Banks,  banking.  Equal  access 
to  justice.  Federal  Reserve  System. 
Hearing  and  appeal  procedures. 
Penalties. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  parts  225.  262.  and  263  of 
chapter  II  of  title  12  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  US.C.  1817(j)(13),  1818, 1831  i. 
1843(c)(8>.  18441b),  1972(1).  3106.  3108.  3907. 
3909.  3310.  and  3331-3351. 

§225.6    (Amended] 

2. 12  CFR  225.6(a)  is  amended  by 
removing  the  two  references  to  "subpart 
B"  from  the  second  sentence  of  that 
paragraph,  and  inserting  in  their  place 
"subpart  C". 

PART  262— RULES  OF  PROCEDURE 

3.  The  authority  citation  for  part  262 
continues  to  read  as  follows: 
Authority:  5  LI5.C.  552 

§262.3    {Amended] 

4. 12  CFR  262.3(i)(2)  is  amended  by 
removing  the  last  sentence  of  that 
paragraph  and  by  adding  the  sentence 
"Any  such  formal  hearing  is  conducted 
by  an  administrative  law  judge  in 
accordance  with  subparts  A  and  B  of  the 
Board's  Rules  of  Practice  For  Hearings 
(part  262  of  this  chapter)."  as  the  new 
last  sentence  of  that  paragraph. 

5.  Part  263  is  revised  to  read  as 
follows 

PART  263— RULES  OF  PRACTKE  FOR 
HEARINGS 

Sut>paft  A— Uniform  Rules  of  Practice  and 
Procedure 

S«;c 

263.1  Scope. 

263.2  Rules  of  construction. 

263.3  Dennitions. 

263.4  Authority  of  the  Board. 

263.5  Authority  of  the  administrative  law 
judge. 


9CC- 

263.6  Appearance  and  practice  in 
adjudicatory  proceedings. 

263.7  Good  faith  certification. 

283.8  Conflicts  of  interest 

263.9  Ex  parte  communications. 

263.10  Filing  of  papers. 

263.11  Service  of  papers. 

263.12  Construction  of  time  limits. 

263.13  Change  of  time  limits. 

263.14  Witness  fees  and  expenses. 

263.15  Opportunity  for  informal  settlement. 

263.16  The  Board's  right  to  conduct 
examination. 

263.17  Collateral  attacks  on  adjudicatory 
proceeding. 

263.18  Commencement  of  proceeding  and 
contents  of  notice. 

263.19  Answer. 

263.20  Amended  pleadings. 

263.21  Failure  to  appear. 

263.22  Consolidation  and  severance  of 
actions. 

263.23  Motions. 

263.24  Scope  of  document  discovery. 

263.25  Request  for  document  discovery  from 
parties. 

263.28    Document  subpoenas  to  nonparties. 

263.27  Deposition  of  witness  unavailable  for 
hearing. 

263.28  Interlocutory  review. 

263.29  Summary  disposition. 

263.30  Partial  summary  disposition. 

263.31  Scheduling  and  prehearing 
conferences. 

263.32  Prehearing  submissions. 

263.33  Public  hearings. 

263.34  Hearing  subpoenas. 

263.35  Conduct  of  hearings. 

263.36  Evidence. 

263.37  Proposed  findings  and  conclusions. 

263.38  Recommended  decision  and  filing  of 
record. 

263.39  Exceptions  to  recommended 
decision. 

263.40  Review  by  the  Board. 

263.41  Stays  pending  judicial  review. 

Subpart  B— Board  Local  Rules 
Supptementing  the  Uniform  Rules 

263.50  Purpose  and  scope. 

263.51  Definitions. 

263.52  Address  for  filing. 

263.53  Discovery  depositions. 

263.54  Delegation  to  the  Office  of  Financial 
Institution  Adjudication. 

263.55  Board  as  Presiding  Officer 

263.56  Initial  licensing  Proceedings 

Sut>part  C — Rules  and  Procedures  for 
Assessment  and  Collection  of  Civil  Money 
Penalties 

263.60  Scope. 

263.61  Opportunity  for  informal  proceeding. 

263.62  Relevant  considerations  for 
assessment  of  civil  penalty. 

263.63  Assessment  order. 

263.64  Payment  of  civil  penalty. 

StJtipaft  O — Rules  and  Procedures 
Applicat>te  to  Suspension  or  Removal  of  an 
Institution-Affiliated  Party  Where  a  Felony 
is  Cttarged  or  Proven 

263.70  Purpose  and  scope. 

263.71  Notice  of  order  of  suspension, 
removal  or  prohibition. 


263.72  Request  for  informal  hearing. 

263.73  Order  for  informal  hearing. 

263.74  Decision  of  the  Board. 

Subpart  E— Procedures  for  Issuance  and 
Enforcement  of  Directives  to  Maintain 
Adequate  Capital 

263.80  Purpose  and  scope. 

263.81  Definitions. 

263.82  Establishment  of  minimum  capital 
levels. 

263.83  Issuance  of  capital  directives. 

263.84  Enforcement  of  directive. 

2C3.85    Establishment  of  increased  capital 
level  for  specific  institutions. 

Subpart  F— Practice  Before  the  Board 

263.90  Scope. 

263.91  Censure,  suspension  or  debarment. 

263.92  Definitions. 

263.93  Eligibility  to  practice. 

263.94  Conduct  warranting  sanctions. 

263.95  Initiation  of  disciplinary  proceeding. 

283.96  Conferences. 

263.97  Proceedings  under  this  subpart 

263.98  Effect  of  suspension,  debarment  or 
censure. 

263.99  Petition  for  reinstatement. 

Subpart  G — Rules  Regarding  Claims  Under 
the  Equal  Access  to  Justice  Act 

263.100  Authority  and  scope. 

263.101  Standards  for  awards. 

263.102  Prevailing  party. 

263.103  Eligibility  of  applicants. 

263.104  Application  for  awards. 

263.105  Statement  of  net  worth. 

263.106  Measure  of  awards. 

263.107  Statement  of  fees  and  expenses. 

263.108  Responses  to  application. 

263.109  Further  proceedings. 

263.110  Recommended  decision. 

263.111  Action  by  the  Board. 
Authority:  5  U.S.C  504;  12  U.S.C.  248.  324. 

504.  505, 1817(j).  181&  1828(c).  1847(b). 
1847(d).  1884(b).  1972(2)(F).  3108.  3907.  3909: 
15  U.SC  21.  7a  0-4,  780-5,  and  7eu-2. 

Subpart  A— Uniform  Rules  of  Practice 
and  Procedure 

§  263.1    Scope. 

This  subpart  prescribes  Uniform  Rules 
of  practice  and  procedure  applicable  to 
adjudicatory  proceedings  required  to  be 
conducted  on  the  record  after 
opportunity  for  hearing  under  the 
following  statutory  provisions: 

(a)  Cease-and-desist  proceedings 
under  section  8(b)  of  the  Federal  Deposit 
Insurance  Act  ("FDIA")  (12  U.S.C. 
1818(b)); 

(b)  Removal  and  prohibition 
proceedings  under  section  8(e)  of  the 
FDIA  (12  U.S.C.  1818(e)): 

(c)  Change-in-control  proceedings 
under  secUon  7(j)(4)  of  the  FDIA  (12 
U.S.C  1817(i)(4))  to  determine  whether 
the  Board  of  Governors  of  the  Federal 
Reserve  System  ("Board")  should  issue 
an  order  to  approve  or  disapprove  a 
person's  proposed  acquisition  of  a  state 
member  bank  or  bank  holding  company: 


Federal  Regist 

(d)  Proceedings  under  sectlo 
15C(c)(2)  of  the  Securities  Excl 
of  1934  ("Exchange  Act")  (15  L 
5).  to  impose  sanctionB  upon  a 
government  securities  broker  ( 
or  upon  any  person  associated 
seeking  to  become  associated 
government  securities  broker  < 
for  which  the  Board  is  the  app 
agency; 

(e)  Assessment  of  civil  mon< 
penalties  by  the  Board  against 
institutions,  institution-affiliat 
and  certain  other  persons  for  \ 
Board  is  the  appropriate  agen< 
violation  of: 

(1)  Any  provision  of  the  Bar 
Company  Act  of  1956,  as  amei 
("BHC  Act"),  or  any  order  or  i 
issued  thereunder,  pursuant  tc 
1847(b)  and  (d); 

(2)  Sections  19,  22,  23A  and 
Federal  Reserve  Act  ("FRA"), 
regulation  or  order  issued  thei 
and  certain  unsafe  or  unsounc 
or  breaches  of  fiduciary  duty, 
to  12  U.S.C  504  and  505; 

(3)  Section  9  of  the  FRA  pur 
U.S.C.  324; 

(4)  Section  106(b)  of  the  Ban 
Company  Act  Amendments  oJ 
certain  unsafe  or  imsound  pra 
breaches  of  fiduciary  duty,  pu 
12  U.S.C.  1972(2)(F); 

(5)  Any  provision  of  the  Chi 
Bank  Control  Act  of  1978,  as  a 
or  any  regulation  or  order  issi 
thereunder  and  certain  unsafe 
unsound  practices  or  breachei 
fiduciary  duty,  piu'suant  to  12 
1817(j)(16); 

(6)  Any  provision  of  the  Inti 
Lending  Supervision  Act  of  IS 
("ILSA")  or  any  rule,  regulatic 
issued  thereunder,  pursuant  t( 
3909; 

(7)  Any  provision  of  the  Int< 
Banking  Act  of  1978  ("IBA")  o 
regulation  or  order  issued  the; 
pursuant  to  12  U.S.C.  3108; 

(8)  Certain  provisions  of  the 
Act,  pursuant  to  section  21B  c 
Exchange  Act  (15  U.S.C.  78u-J 

(9)  Section  1120  of  the  Finai 
Institutions  Reform,  Recovery 
Enforcement  Act  of  1989  (12 1 
3349).  or  any  order  or  regulati 
thereimder;  and 

(10)  The  terms  of  any  fmal  ( 
temporary  order  issued  under 
of  the  FDIA  or  of  any  written 
executed  by  the  Board,  the  tei 
condition  imposed  in  writing  I 
Board  in  connection  with  the 
application  or  request,  and  ce 
unsafe  or  unsound  practices  c 
of  fiduciary  duty  or  law  or  re; 
pursuant  to  12  U.S.C  1818(i)(: 
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263.72  Request  for  informal  heariiig. 

263.73  Order  for  informal  hearing. 

263.74  Decision  of  the  Board. 

Subpart  E— Procedures  for  Issuance  and 
Enforcement  of  Directives  to  Maintain 
Adequate  Capital 

263.80  Purpose  and  scope. 

263.81  Definitions. 

263.82  Establishment  of  minimum  capital 
levels. 

263.83  issuance  of  capital  directives. 

283.84  Enforcement  of  directive. 

2C3.85    Establishment  of  increased  capital 
level  for  specific  institutions. 

Subpart  F— Practice  Before  the  Board 

263.90  Scope. 

263.91  Censure,  suspension  or  debarment. 

263.92  Definitions. 

263.93  Eligibility  to  practice. 

263.94  Conduct  warranting  sanctions. 

263.95  Initiation  of  disciplinary  proceeding. 

263.96  Conferences. 

263.97  Proceedings  under  this  subpart 

263.98  Effect  of  suspension,  debarment  or 
censure. 

263.99  Petition  for  reinstatement. 

Subpart  G — Rules  Regarding  Claims  Under 
the  Equal  Access  to  Justice  Act 

263.100  Authority  and  scope. 

263.101  Standards  for  awards. 

263.102  Prevailing  party. 

263.103  Eligibility  of  applicants. 

263.104  ApplicaUon  for  awards. 

263.105  Statement  of  net  worth. 

263.106  Measure  of  awards. 

263.107  Statement  of  fees  and  expenses. 
263.106  Responses  to  application. 

263.109  Further  proceedings. 

263.110  Recommended  decision. 

263.111  Action  by  the  Board. 
AutiMrity:  5  U.S.C  504: 12  U.S.C.  248.  324. 

504.  505, 1817(j).  181&  1828(c),  1847(b), 
1847(d),  1884(b).  1972(2)(F).  3108.  3907,  3909: 
15  U.S.C  21.  7a  0-4,  780-5,  and  7eu-2. 

Subpart  A— Uniform  Rules  of  Practice 
and  Procedure 

§  263.1    Scope. 

This  subpart  prescribes  Uniform  Rules 
of  practice  and  procedure  applicable  to 
adjudicatory  proceedings  required  to  be 
conducted  on  the  record  after 
opportunity  for  hearing  under  the 
following  statutory  provisions: 

(a)  Cease-and-desist  proceedings 
under  section  8(b)  of  the  Federal  Deposit 
Insurance  Act  ("FDIA")  (12  U.S.C. 
1818(b)); 

(b)  Removal  and  prohibition 
proceedings  under  section  8(e)  of  the 
FDIA  (12  U.S.C.  1818(e)): 

(c)  Change-in-control  proceedings 
under  section  7(j)(4)  of  the  FDIA  (12 
U.S.C.  1817(j)(4))  to  determine  whether 
the  Board  of  Governors  of  the  Federal 
Reserve  System  ("Board")  should  issue 
an  order  to  approve  or  disapprove  a 
person's  proposed  acquisition  of  a  state 
member  bank  or  bank  holding  company: 


(d)  Proceedings  under  section 
15C(c)(2)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act")  (15  U.S.C.  78o- 
5).  to  impose  sanctions  upon  any 
government  securities  broker  or  dealer 
or  upon  any  person  associated  or 
seeking  to  become  associated  with  a 
government  securities  broker  or  dealer 
for  which  the  Board  is  the  appropriate 
agency; 

(e)  Assessment  of  civil  money 
penalties  by  the  Board  against 
institutions,  institution-affiliated  parties, 
and  certain  other  persons  for  which  the 
Board  is  the  appropriate  agency  for  any 
violation  of: 

(1)  Any  provision  of  the  Bank  Holding 
Company  Act  of  1956,  as  amended 
("BHC  Act"),  or  any  order  or  regulation 
issued  thereunder,  pursuant  to  12  U.S.C 
1847(b)  and  (d): 

(2)  Sections  19.  22,  23A  and  23B  of  the 
Federal  Reserve  Act  ("FRA"),  or  any 
regulation  or  order  issued  thereunder 
and  certain  unsafe  or  unsoimd  practices 
or  breaches  of  fiduciary  duty,  pursuant 
to  12  U.S.C  504  and  505; 

(3)  SecticHi  9  of  the  FRA  pursuant  to  12 
U.S.C.  324; 

(4)  Section  106(b)  of  the  Bank  Holding 
Comi>any  Act  Amendments  of  1970  and 
certain  unsafe  or  unsound  practices  or 
breaches  of  fiduciary  duty,  pursuant  to 
12  U.S.C.  1972(2)(F); 

(5)  Any  provision  of  the  Change  in 
Bank  Control  Act  of  1978,  as  amended, 
or  any  regulation  or  order  issued 
thereunder  and  certain  unsafe  or 
unsound  practices  or  breaches  of 
fiduciary  duty,  piuvuant  to  12  U.S.C 
1817(j)(16): 

(6)  Any  provision  of  the  International 
Lending  Supervision  Act  of  1983 
("ILSA")  or  any  rule,  regulation  or  order 
issued  thereimder,  pursuant  to  12  U.S.C. 
3909; 

(7)  Any  provision  of  the  International 
Banking  Act  of  1978  ("IBA")  or  any  rule, 
regulation  or  order  issued  thereimder, 
pursuant  to  12  U.S.C.  3108; 

(8)  Certam  provisions  of  the  Exchange 
Act,  pursuant  to  section  21B  of  the 
Exchange  Act  (15  U.S.C.  78u-2): 

(9)  Section  1120  of  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  (12  U.S.C. 
3349),  or  any  order  or  regulation  issued 
thereunder  and 

(10)  The  terms  of  any  final  or 
temporary  order  issued  under  section  8 
of  the  FDIA  or  of  any  written  agreement 
executed  by  the  Board,  the  terms  of  any 
condition  imposed  in  writing  by  the 
Board  in  connection  with  the  grant  of  an 
application  or  request,  and  certain 
unsafe  or  unsound  practices  or  breaches 
of  fiduciary  duty  or  law  or  regulation 
pursuant  to  12  U.S.C  1818(i)(2): 


(f)  This  subpart  also  applies  to  all 
other  adjudications  required  by  statute 
to  be  determined  on  the  record  after 
opportunity  for  an  agency  hearing, 
unless  otherwise  specifically  provided 
in  subparts  B  through  G  of  this  part. 

§263.2    Rules  Of  coftttructloa 

For  purposes  of  this  subpart: 

(a)  Any  term  in  the  singular  includes 
the  plural  and  the  plural  includes  the 
singular,  if  such  use  would  be 
appropriate; 

(b)  Any  use  of  a  masculine,  feminine, 
or  neuter  gender  encompasses  all  three, 
if  such  use  would  be  appropriate*. 

(c)  The  term  counsel  Includes  a  non- 
attorney  representative;  and 

(d)  Unless  the  context  requires 
otherwise,  a  party's  counsel  of  record,  if 
any.  may.  on  behalf  of  that  party,  take 
any  action  required  to  be  taken  by  the 
party. 

S  263.3    Definitions. 

For  purposes  of  this  subpart,  imless 
explicitly  stated  to  the  contrary: 

(a)  Administrative  /aw  Judge  means 
one  who  presides  at  an  administrative 
hearing  under  authority  set  forth  at  5 
U.S.C.  556. 

(b)  Adjudicatory  proceeding  means  a 
proceeding  conducted  pursuant  to  these 
rules  and  leading  to  the  formulation  of  a 
final  order  other  than  a  regulation. 

(c)  Decisional  employee  means  any 
member  of  the  Board's  or  administrative 
law  judge's  staff  who  has  not  engaged  in 
an  investigative  or  prosecutorial  role  in 
a  proceeding  and  who  may  assist  the 
Agency  or  the  administrative  law  judge, 
respectively,  in  preparing  orders, 
recommended  decisions,  decisions,  and 
other  documents  under  the  Uniform 
Rules. 

(d)  Enforcement  Counsel  means  any 
individual  who  files  a  notice  of 
appearance  as  counsel  on  behalf  of  the 
Board  in  an  adjudicatory  proceeding. 

(e)  Final  order  means  an  order  issued 
by  the  Board  with  or  without  the 
consent  of  the  affected  institution  or  the 
institution-affiliated  party,  that  has 
become  final,  without  regard  to  the 
pendency  of  any  petition  for 
reconsideration  or  review. 

(H  Institution  includes:  (1)  Any  bank 
as  that  term  is  defined  in  section  3(a)  of 
the  FDIA  (12  U.S.C.  1813(a)): 

(2)  Any  bank  holding  company  or  any 
subsidiary  (other  than  a  bank)  of  a  bank 
holding  company  as  those  terms  are 
defined  in  the  BHC  Act  (12  U.S.C.  1841 
et  seq.y, 

(3)  Any  organization  operating  under 
section  25  of  the  FRA  (12  U.S.C.  601  et 
seq.y, 

(4)  Any  foreign  bank  or  company  to 
which  section  8  of  the  IBA  (12  U.S.C 


3106).  applies  or  any  subsidiary  (other 
than  a  bank)  thereof;  and 

(5)  Any  Federal  agency  as  that  term  is 
defined  in  section  1(b)  of  the  IBA  (12 
U.S.C.  3101(5)). 

(g)  Institution-affiliated  party  means 
any  institution-affiliated  party  as  that 
term  is  defined  in  section  3(u]  of  the 
FDIA  (12  U.S.C.  1813(u)). 

(h)  Local  Rules  means  those  rules 
promulgated  by  the  Board  in  this  part 
other  than  subpart  A. 

(i)  OFIA  means  the  Office  of  Financial 
Institution  Adjudication,  the  executive 
body  charged  with  overseeiiig  the 
administration  of  administrative 
enforcement  proceedings  for  the  Board, 
the  Office  of  Comptroller  of  the 
Currency  (the  "OCC").  the  Federal 
Deposit  Insurance  Corporation  (the 
"FDIC").  the  Office  of  Thrift  Supervision 
(the  "OTS"),  and  the  National  Credit 
Union  Administration  (the  "NCUA"). 

(j)  Party  means  the  Board  and  any 
person  named  as  a  party  in  any  notice. 

(k)  Person  means  an  individual  sole 
proprietor,  partnership,  corporation, 
unincorporated  association,  trust,  joint 
venture,  pool,  syndicate,  agency  or  other 
entity  or  orgcmization,  including  an 
institution  as  defined  in  paragraph  (f)  of 
this  section. 

(1)  Respondent  means  any  party  other 
than  the  Board. 

(m)  Uniform  Rules  means  those  rules 
in  subpart  A  of  this  part  that  are 
common  to  the  Board,  the  OCC  the 
FDIC.  the  OTS  and  the  NCUA. 

(n)  Violation  includes  any  action 
(alone  or  with  another  or  others)  for  or 
toward  causing,  bringing  about, 
participating  in.  counseling,  or  aiding  or 
abetting  a  violation. 

§263.4    Atrttiority  of  the  Board. 

The  Board  may.  at  any  time  during  the 
pendency  of  a  proceeding,  perform, 
direct  the  performance  of.  or  waive 
performance  of,  any  act  which  could  be 
done  or  ordered  by  the  administrative 
law  judge. 

§263.5    Authortty  of  the  adrnMstrstlve  law 
fudge. 

(a)  General  rule.  All  proceedings 
governed  by  this  part  shall  be  conducted 
in  accordance  with  the  provisions  of 
chapter  5  of  title  5  of  the  United  States 
Code.  The  administrative  law  judge 
shall  have  all  powers  necessary  to 
conduct  a  proceeding  in  a  fair  and 
impartial  manner  and  to  avoid 
unnecessary  delay. 

(b)  Powers.  The  administrative  law 
judge  shall  have  all  powers  necessary  to 
conduct  the  proceeding  in  accordance 
with  paragraph  (a)  of  this  section, 
including  the  following  powers: 
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(1)  To  administer  oaths  and 
a^rmations; 

(2)  To  issue  subpoenas,  subpoenas 
duces  tecum,  and  protective  orders,  as 
authorized  by  this  part  and  to  quash  or 
modify  any  such  subpoenas  and  orders; 

(3)  To  receive  relevant  evidence  and 
to  rule  upon  the  admission  of  evidence 
and  offers  of  proof; 

(4)  To  take  or  cause  depositions  to  be 
taken  as  authorized  by  this  subpart; 

(5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel: 

(6)  To  hold  scheduling  and/or  pre- 
hearing conferences  as  set  forth  in  § 
263.31; 

(7)  To  consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  an  adjudicatory 
proceeding,  provided  that  only  the 
Board  shall  have  the  power  to  grant  any 
motion  to  dismiss  the  proceeding  or  to 
decide  any  other  motion  that  results  in  a 
Hnal  determination  of  the  merits  of  the 
proceeding; 

(8)  To  prepare  and  present  to  the 
Board  a  recommended  decision  as 
provided  herein; 

(9)  To  recuse  himself  or  herself  by 
motion  made  by  a  party  or  on  his  or  her 
own  motion; 

(10)  To  establish  time,  place  and 
manner  limitations  on  the  attendance  of 
the  public  and  the  media  for  any  public 
hearing:  and 

(11)  To  do  all  other  things  necessary 
and  appropriate  to  discharge  the  duties 
of  a  presiding  officer. 

§  263.6    Appearance  and  practice  In 
adiudjcatory  proceedings. 

(a)  Appearance  before  the  Board  or 
an  administrative  law  Judge. — (1)  By 
attorneys.  Any  member  in  good  standing 
of  the  bar  of  the  highest  court  of  any 
state,  commonwealth,  possession, 
territory  of  the  United  States,  or  the 
District  of  Columbia  may  represent 
others  before  the  Board  if  such  attorney 
is  not  currently  suspended  or  debarred 
from  practice  before  the  Board. 

(2)  By  non-attorneys.  An  individual 
may  appear  on  his  or  her  own  behalf:  a 
member  of  a  partnership  may  represent 
the  partnership;  a  duly  authorized 
officer,  director,  or  employee  of  any 
government  unit,  agency,  institution, 
corporation  or  authority  may  represent 
that  unit,  agency,  institution,  corporation 
or  authority  if  such  officer,  director,  or 
employee  is  not  currently  suspended  or 
debarred  from  practice  before  the  Board. 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  Board,  shall  file  a 
notice  of  appearance  with  OFIA  at  or 
before  the  time  that  individual  submits 
papers  or  otherwise  appears  on  behalf 


of  a  party  in  the  adjudicatory 
proceeding.  Such  notice  of  appearance 
shall  include  a  written  declaration  that 
the  individual  is  currently  qualified  as 
provided  in  paragraph  (a)(1)  or  (a)(2]  of 
this  section  and  is  authorized  to 
represent  the  particular  party.  By  filing  a 
notice  of  appearance  on  behalf  of  a 
party  in  an  adjudicatory  proceeding,  the 
'  counsel  thereby  agrees,  and  represents 
that  he  or  she  is  authorized,  to  accept 
service  on  behalf  of  the  represented 
party. 

(b)  Sanctions.  Dilatory,  obstructionist 
egregious,  contemptuous  or 
contumacious  conduct  at  any  phase  of 
any  adjudicatory  proceeding  may  be 
grounds  for  exclusion  or  suspension  of 
counsel  from  the  proceeding. 

§263.7    Good  faith  certiflcatioa 

(a)  General  requirement  Every  filing 
or  submission  of  record  following  the 
issuance  of  a  notice  shall  be  signed  by 
at  least  one  counsel  of  record  in  his  or 
her  individual  name  and  shall  state  that 
counsel's  address  and  telephone 
number.  A  party  who  acts  as  his  or  her 
own  counsel  shall  sign  his  or  her 
individual  name  and  state  his  or  her 
address  and  telephone  number  on  every 
filing  or  submission  of  record. 

(b)  Effect  of  signature.  (1)  The 
signature  of  counsel  or  a  party  shall 
constitute  a  certification  that:  the 
counsel  or  party  has  read  the  filing  or 
submission  of  record:  to  the  best  of  his 
or  her  knowledge,  information,  and 
belief  formed  after  reasonable  inquiry, 
the  filing  or  submission  of  record  is  well- 
grounded  in  fact  and  is  warranted  by 
existing  law  or  a  good  faith  argiunent  for 
the  extension,  modification,  or  reversal 
of  existing  law;  and  the  filing  or 
submission  of  record  is  not  made  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  unnecessary  delay  or  needless 
increase  in  the  cost  of  litigation. 

(2)  If  a  filing  or  submission  of  record  is 
not  signed,  the  administrative  law  judge 
shall  strike  the  filing  or  submission  of 
record,  unless  it  is  signed  promptly  after 
the  omission  is  called  to  the  attention  of 
the  pleader  or  movant 

(c)  Effect  of  making  oral  motion  or 
argument  The  act  of  making  any  oral 
motion  or  oral  argument  by  any  counsel 
or  party  constitutes  a  certification  that 
to  the  best  of  his  or  her  knowledge, 
information,  and  belief  formed  after 
reasonable  inquiry,  his  or  her  statement 
is  well-grounded  in  fact  and  is 
warranted  by  existing  law  or  a  good 
faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law, 
and  is  not  made  for  any  improper 
purpose,  such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation. 


S  263.A    Conflicts  of  Interest 

(a)  Conflict  of  interest  in 
representation.  No  person  shall  appear 
as  counsel  for  another  person  in  an 
adjudicatory  proceeding  if  it  reasonably 
appears  that  such  representation  may  be 
materially  limited  by  that  counsel's 
responsibilities  to  a  third  person  or  by . 
the  counsel's  own  interests.  The 
administrative  law  judge  may  take 
corrective  measures  at  any  stage  of  a 
proceeding  to  cure  a  conflict  of  interest 
in  representation,  including  the  issuance 
of  an  order  limiting  the  scope  of 
representation  or  disqualifying  an 
individual  from  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  a  party  and  an  institution 
to  which  notice  of  the  proceeding  must 
be  given,  counsel  must  certify  in  writing 
at  the  time  of  filing  the  notice  of 
appearance  required  by  §  263.6(a): 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  such  party 
or  institution; 

(2)  That  each  such  party  or  institution 
has  advised  its  counsel  that  to  its 
knowledge  there  is  no  existing  or 
anticipated  material  conflict  between  its 
interests  and  the  interests  of  others 
represented  by  the  same  counsel  or  his 
or  her  firm;  and 

(3)  That  each  such  party  or  institution 
waives  any  right  it  might  otherwise  have 
had  to  assert  any  known  conflicts  of 
interest  or  to  assert  any  non-material 
confiicts  of  interest  during  the  course  of 
the  proceeding. 

9  263.9    Ex  parte  communications. 

(a)  Definition. — (1)  Ex  parte 
communication  means  any  material  oral 
or  written  communication  concerning 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties 
that  takes  place  between: 

(i)  A  party,  his  or  her  counsel,  or 
another  person  interested  in  the 
proceeding;  and 

(ii)  The  administrative  law  judge 
handling  that  proceeding,  a  member  of 
the  Board,  or  a  decisional  employee. 

(2)  Exception.  A  request  for  status  of 
the  proceeding  does  not  constitute  an  ex 
parte  communication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  issued  by  the  Board  until  the 
date  that  the  Board  issues  its  final 
decision  pursuant  to  S  263.40(c),  no 
party,  interested  person  or  counsel 
therefor  shall  knowingly  make  or  cause 
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to  be  made  an  ex  parte  commu 
concerning  the  merits  of  the  pr 
to  a  member  of  the  Board,  the 
administrative  law  judge,  or  a 
employee.  No  member  of  the  B 
administrative  law  judge,  or  d( 
employee  shall  knowingly  mal 
cause  to  be  made  to  a  party,  oi 
interested  person  or  counsel  ti 
any  ex  parte  communication  n 
the  merits  of  a  proceeding. 

(c)  Procedure  upon  occurren 
parte  communication.  If  an  ex 
communication  is  received  by 
administrative  law  judge,  a  mc 
the  Board  or  any  other  person 
in  paragraph  (a)  of  this  section 
person  shall  cause  all  such  wr 
communications  (or,  if  the 
communication  is  oral,  a  mcm( 
stating  the  substance  of  the 
communication]  to  be  placed  i 
record  of  the  proceeding  and  a 
all  parties.  All  other  parties  to 
proceeding  shall  have  an  oppc 
within  ten  days  of  receipt  of  si 
the  ex  parte  conununicatioa  t( 
responses  thereto  and  to  recoi 
any  sanctions,  in  accordance  t 
paragraph  (d)  of  this  section,  t 
believe  to  be  appropriate  und( 
circumstances. 

(d)  Sanctions.  Any  party  or  I 
counsel  who  makes  a  prohibiti 
parte  communication,  or  who 
encourages  or  solicits  another 
any  such  communication,  may 
subject  to  any  appropriate  sar 
sanctions  imposed  by  the  Boai 
administrative  law  judge  inclu 
not  limited  to,  exclusion  from 
proceedings  and  an  adverse  n 
the  issue  which  is  the  subject  < 
prohibited  communication. 

S  263.10    FMng  of  papers. 

(a)  Filing.  Any  papers  requii 
filed,  excluding  documents  pn 
response  to  a  discovery  reque 
pursuant  to  89  263.25  and  263. 
be  filed  with  OFIA,  except  as 
provided. 

(b)  Manner  of  filing.  Unless 
specified  by  the  Board  or  the 
administrative  law  judge,  filin 
accomplished  by: 

(1)  Personal  service; 

(2)  Delivering  the  papers  to 
commercial  courier  service,  oy 
delivery  service,  or  to  the  U.S. 
Office  for  Express  Mail  delive 

(3)  Mailing  the  papers  by  fir 
registered,  or  certified  mail;  oi 

(4)  Transmission  by  electroi 
only  if  expressly  authorized,  e 
any  conditions  specified,  by  tl 
or  the  administrative  law  jud^ 
papers  filed  by  electronic  raec 
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§  263.8    Conflicts  of  Interest 

(a)  Conflict  of  interest  in 
representation.  No  person  shall  appear 
as  counsel  for  another  person  in  an 
adjudicatory  proceeding  if  it  reasonably 
appears  that  such  representation  may  be 
materially  limited  by  that  counsel's 
responsibilities  to  a  third  person  or  by 
the  counsel's  own  interests.  The 
administrative  law  judge  may  take 
corrective  measures  at  any  stage  of  a 
proceeding  to  cure  a  conflict  of  interest 
in  representation,  including  the  issuance 
of  an  order  limiting  the  scope  of 
representation  or  disqualifying  an 
individual  from  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  a  party  and  an  institution 
to  which  notice  of  the  proceeding  must 
be  given,  counsel  must  certify  in  Mrriting 
at  the  time  of  filing  the  notice  of 
appearance  required  by  S  263.6(a): 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  such  party 
or  institution; 

(2)  That  each  such  party  or  institution 
has  advised  its  counsel  that  to  its 
knowledge  there  is  no  existing  or 
anticipated  material  conflict  between  its 
interests  and  the  interests  of  others 
represented  by  the  same  counsel  or  his 
or  her  firm;  and 

(3)  That  each  such  party  or  institution 
waives  any  right  it  might  otherwise  have 
had  to  assert  any  known  conflicts  of 
interest  or  to  assert  any  non-material 
conflicts  of  interest  during  the  course  of 
the  proceeding. 

S  263.9    Ex  parte  communications. 

(a)  Definition. — (1)  Ex  parte 
communication  means  any  material  oral 
or  written  communication  concerning 
the  merits  of  an  adjudicatory  proceeding 
that  was  neither  on  the  record  nor  on 
reasonable  prior  notice  to  all  parties 
that  takes  place  between: 

(i)  A  party,  his  or  her  counsel,  or 
another  person  interested  in  the 
proceeding;  and 

(ii)  The  administrative  law  judge 
handling  that  proceeding,  a  member  of 
the  Board,  or  a  decisional  employee. 

(2)  Exception.  A  request  for  status  of 
the  proceeding  does  not  constitute  an  ex 
parte  communication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  the 
notice  is  issued  by  the  Board  until  the 
date  that  the  Board  issues  its  final 
decision  pursuant  to  S  263.40(c),  no 
party,  interested  person  or  counsel 
therefor  shall  knowingly  make  or  cause 


to  be  made  an  ex  p>arte  communication 
concerning  the  merits  of  the  proceeding 
to  a  member  of  the  Board,  the 
administrative  law  judge,  or  a  decisional 
employee.  No  member  of  the  Board, 
administrative  law  judge,  or  decisional 
employee  shall  knowingly  make  or 
cause  to  be  made  to  a  party,  or  any 
interested  person  or  counsel  therefor, 
any  ex  parte  communication  relevant  to 
the  merits  of  a  proceeding. 

(c)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
communication  is  received  by  the 
administrative  law  judge,  a  member  of 
the  Board  or  any  other  person  identified 
in  paragraph  (a)  of  this  section,  that 
person  shall  cause  all  such  written 
communications  (or,  if  the 
communication  is  oral,  a  memorandum 
stating  the  substance  of  the 
communication)  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  other  parties  to  the 
proceeding  shall  have  an  opportunity, 
within  ten  days  of  receipt  of  service  of 
the  ex  parte  communicatioa  to  file 
responses  thereto  and  to  recommend 
any  sanctions,  in  accordance  with 
paragraph  (d)  of  this  section,  that  they 
believe  to  be  appropriate  luider  the 
circumstances. 

(d)  Sanctions.  Any  party  or  his  or  her 
counsel  who  makes  a  prohibiced  ex 
parte  communication,  or  who 
encourages  or  solicits  another  to  make 
any  such  communication,  may  be 
subject  to  any  appropriate  sanction  or 
sanctions  imposed  by  the  Board  or  the 
administrative  law  judge  including,  but 
not  limited  to,  exclusion  from  tlie 
proceedings  and  an  adverse  ruling  on 
the  issue  which  is  the  subject  of  the 
prohibited  communicatioiL 

S  263.10    FHIng  of  papers. 

(a)  Filing.  Any  papers  required  to  be 
filed,  excluding  documents  produced  in 
response  to  a  discovery  request 
pursuant  to  89  263.25  and  263.26,  shall 
be  filed  with  OFIA,  except  as  otherwise 
provided. 

(b)  Manner  of  filing.  Unless  otherwise 
specified  by  the  Board  or  the 
administrative  law  judge,  filing  may  be 
accomplished  by: 

(1)  Personal  service; 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post 
Office  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  expressly  authorized,  and  upon 
any  conditions  specified,  by  the  Board 
or  the  administrative  law  judge.  All 
papers  filed  by  electronic  media  shall 


also  concurrently  be  filed  in  accordance 
with  paragraph  (c)  of  this  section. 

(c)  Formal  requirements  as  to  papen 
filed — (1)  Form.  All  papers  filed  must  set 
forth  the  name,  address,  and  telephone 
number  of  the  counsel  or  party  making 
the  filing  and  must  be  accompanied  by  a 
certification  setting  forth  when  and  how 
service  has  been  made  on  all  other 
parties.  Ail  papers  filed  must  be  double- 
spaced  and  printed  or  typewritten  on  8 
1/2  X 11  inch  paper,  and  must  be  clear 
and  legible. 

(2)  Signature.  All  papers  must  be 
dated  and  signed  as  provided  in  S  263.7. 

(3)  Caption.  All  papers  filed  must 
include  at  the  head  thereof,  or  on  a  title 
page,  the  name  of  the  Board  and  of  the 
filing  party,  the  title  and  docket  number 
of  the  proceeding,  and  the  subject  of  the 
particular  paper. 

(4)  Number  of  copies.  Unless 
otherwise  specified  by  the  Board,  or  the 
administrative  law  judge,  an  original 
and  one  copy  of  all  documents  and 
papers  shall  be  filed,  except  that  only 
one  copy  of  transcripts  of  testimony  and 
exhibits  shall  be  filed. 

§  263.11    Servtoe  of  papers. 

(a)  By  the  parties.  Except  as 
otherwise  provided,  a  party  filing  papers 
shall  serve  a  copy  upon  the  counsel  of 
record  for  all  other  parties  to  the 
proceeding  so  represented,  and  upon 
any  party  not  so  represented. 

(b)  Method  of  service.  Except  as 
provided  in  paragraphs  (c)(2)  and  (d)  of 
this  section,  a  serving  party  shall  use 
one  or  more  of  the  following  methods  of 
service: 

(1)  Personal  service: 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post 
Office  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  fu^t  class, 
registered,  or  certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  the  p>arties  mutually  agree.  Any 
papers  served  by  electronic  media  shall 
also  concurrently  be  served  in 
accordance  with  the  requirements  of  9 
263.10(c). 

(c)  By  the  Board  or  the  administrative 
law  judge.  (1)  All  papers  required  to  be 
served  by  the  Board  or  the 
administrative  law  judge  upon  a  party 
who  has  appeared  in  the  proceeding  in 
accordance  with  9  263.6  ,  shall  be 
served  by  any  means  specified  in 
paragraph  [bj  of  this  section. 

(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  9  263.6, 
the  Board  or  the  administrative  law 
judge  shall  make  service  by  any  of  the 
following  methods: 

(i)  By  personal  service; 


(ii)  By  deUvery  to  a  person  of  suitable 
age  and  discretion  at  the  party's 
residence; 

(iii)  By  registered  or  certified  mail 
addressed  to  the  party's  last  known 
address;  or 

(iv)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoena 
may  be  made  by  personal  service,  by 
delivery  to  an  agent,  by  delivery  to  a 
person  of  suitable  age  and  discretion  at 
the  subpoenaed  person's  residence,  by 
registered  or  certified  mail  addressed  to 
the  person's  last  known  address,  or  in 
such  other  manner  as  is  reasonably 
calculated  to  give  actual  notice. 

(e)  Area  of  service.  Service  in  any 
state,  territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  CHstrict  of 
Columbia,  or  on  any  person  as 
otherwise  provided  by  law,  is  effective 
without  regard  to  the  place  where  the 
hearing  is  held,  provided  that  if  service 
is  made  on  a  foreign  bank  in  coimection 
with  an  action  or  proceeding  involving 
one  or  more  of  its  branches  or  agencies 
located  in  any  state,  territory, 
possession  of  the  United  States,  or  the 
District  of  Columbia,  service  shall  be 
made  on  at  least  one  branch  or  agency 
so  involved. 

S  263.12    Constnictton  of  time  ImllB. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart  the  date  of  the  act  or  event 
irom  which  the  designated  period  of 
time  begins  to  run  is  not  included.  The 
last  day  so  computed  is  included  xmless 
it  is  a  Saturday,  Sunday,  or  Federal 
holiday.  When  the  last  day  is  a 
Saturday,  Sunday,  or  Federal  holiday, 
the  period  runs  until  the  end  of  the  next 
day  that  is  not  a  Saturday,  Sunday,  or 
Federal  holiday.  Intermediate 
Saturdays,  Sundays,  and  Federal 
holiddys  are  included  in  the 
computation  of  time,  except  that  when 
the  time  period  within  which  an  act  is  to 
be  performed  is  ten  days  or  less, 
intermediate  Saturdays.  Sundays,  and 
Federal  holidays  are  not  included. 

(b)  When  papers  are  deemed  to  be 
filed  or  served.  (1)  Filing  and  service  are 
deemed  to  be  effective: 

(i)  In  the  case  of  personal  service  or 
same-day  commercial  courier  deJvery. 
upon  actual  service; 

(ii)  In  the  case  of  overnight 
commercial  delivery  service.  U.S. 
Express  Mail  delivery,  or  first  class, 
registered,  or  certified  n-ail,  upon 
deposit  in  or  delivery  to  an  appropriate 
point  of  collection: 
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(iii)  In  the  case  of  transmission  by 
electronic  media,  as  specified  by  the 
authority  receiving  the  filing,  in  the  case 
of  filing,  and  as  agreed  among  the 
parties,  in  the  case  of  service. 

(2)  The  effective  filing  and  service 
dates  specified  in  paragraph  (b)(1)  of 
this  section  may  be  modified  by  the 
Board  or  administrative  law  judge  in  the 
case  of  filing  or  by  agreement  of  the 
parties  in  the  case  of  service. 

Cc)  Calculation  of  time  for  senice  and 
filing  of  responsive  papers.  Whenever  a 
time  limit  is  measured  by  a  prescribed 
period  from  the  service  of  any  notice  or 
paper,  the  applicable  time  limits  are 
calculated  as  follows: 

(1)  If  service  is  made  by  first  class, 
registered  or  certified  mail,  add  three 
days  to  the  prescribed  period: 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
day  to  the  prescribed  period: 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  day  to  the 
prescribed  period,  unless  otherwise 
determined  by  the  Board  or  the 
administrative  law  judge  in  the  case  of 
filing,  or  by  agreement  among  the 
parties  in  the  case  of  service. 

§263.13    Change  of  time  Umits. 

Except  as  otherwise  provided  by  law. 
the  administrative  law  judge  may,  for 
good  cause  shown,  extend  the  time 
limits  prescribed  by  the  Uniform  Rules 
or  by  any  notice  or  order  issued  in  the 
proceedings.  After  the  referral  of  the 
case  to  the  Board  pursuant  to  S  263.38, 
the  Board  may  grant  extensions  of  the 
time  limits  for  good  cause  shown. 
Extensions  may  be  granted  at  the 
motion  of  a  party  after  notice  and 
opportunity  to  respond  is  afforded  all 
non-moving  parties  or  sua  sponte  by  the 
Board  or  the  administrative  law  judge. 

§  263.14    Witness  fees  and  expenses. 

Witnesses  subpoenaed  for  testimony 
or  depositions  shall  be  paid  the  same 
fees  for  attendance  and  mileage  as  are 
paid  in  the  United  States  district  courts 
in  proceedings  in  which  the  United 
States  is  a  party,  provided  that,  in  the 
case  of  a  discovery  subpoena  addressed 
to  a  party,  no  witness  fees  or  mileage 
need  be  paid.  Fees  for  witnesses  shall 
be  tendered  in  advance  by  the  party 
requesting  the  subpoena,  except  that 
fees  and  mileage  need  not  be  tendered 
in  advance  where  the  Board  is  the  party 
requesting  the  subpoena.  The  Board 
shall  not  be  required  to  pay  any  fees  to, 
or  expenses  of,  any  witness  not 
subpoenaed  by  the  Board. 


S  263.15    Opportunity  for  informal 
settJement 

Any  respondent  may,  at  any  time  in 
the  proceeding,  unilaterally  submit  to 
Enforcement  Counsel  written  oRers  or 
proposals  for  settlement  of  a  proceeding, 
without  prejudice  to  the  rights  of  any  of 
the  parties.  No  such  offer  or  proposal 
shall  be  made  to  any  Board 
representative  other  than  Enforcement 
Counsel.  Submission  of  a  written 
settlement  offer  does  not  provide  a  basis 
for  adjourning  or  otherwise  delaying  all 
or  any  portion  of  a  proceeding  under 
this  part.  No  settlement  offer  or 
proposal,  or  any  subsequent  negotiation 
or  resolution,  is  admissible  as  evidence 
in  any  proceeding. 

S  263.16    The  Board's  right  to  conduct 
examination. 

Nothing  contained  in  this  subpart 
limits  in  any  manner  the  right  of  the 
Board  or  any  Federal  Reserve  Bank  to 
conduct  any  examination,  inspection,  or 
visitation  of  any  institution  or 
institution-affiliated  party,  or  the  right  of 
the  Agency  to  conduct  or  continue  any 
form  of  investigation  authorized  by  law. 

§  263.17    Collateral  attacks  on  adjudicatory 
proceeding. 

If  an  interlocutory  appeal  or  collateral 
attack  is  brought  in  any  court 
concerning  all  or  any  part  of  an 
adjudicatory  proceeding,  the  challenged 
adjudicatory  proceeding  shall  continue 
without  regard  to  the  pendency  of  that 
court  proceeding.  No  default  or  other 
failure  to  act  as  directed  in  the 
adjudicatory  proceeding  within  the 
times  prescribed  in  this  subpart  shall  be 
excused  based  on  the  pendency  before 
any  court  of  any  interlocutory  appeal  or 
collateral  attack. 

§  263.18    Commencement  of  proceeding 
and  contents  of  notice. 

(a)  Commencement  of  proceeding. 
(l)(i)  Except  for  change-in-control 
proceedings  under  section  7(j)(4)  of  the 
FDIA  (12  U.S.C.  I8l7(j){4)),  a  proceeding 
governed  by  this  subpart  Is  commenced 
by  issuance  of  a  notice  by  the  Board. 

(ii)  The  notice  must  be  served  by  the 
Board  upon  the  respondent  and  given  to 
any  other  appropriate  financial 
institution  supervisory  authority  where 
required  by  law. 

(iii)  The  notice  must  be  filed  with 
OFIA. 

(2)  Change-in-control  proceedings 
under  section  7(j)(4)  of  the  FDIA  (12 
U.S.C.  1817(j)(4))  commence  with  the 
issuance  of  an  order  by  the  Board. 

(b)  Contents  of  notice.  The  notice 
must  set  forth: 


(1)  The  legal  authority  for  the 
proceeding  and  for  the  Board's 
jurisdiction  over  the  proceeding; 

(2)  A  statement  of  the  matters  of  fact 
or  law  showing  that  the  Board  is  entitled 
to  relief; 

(3)  A  proposed  order  or  prayer  for  an 
order  granting  the  requested  relief: 

(4)  The  time,  place,  and  nature  of  the 
hearing  as  required  by  law  or  regulation: 

(5)  The  time  within  which  to  file  an 
answer  as  required  by  law  or  regulation: 

(6)  The  time  within  which  to  request  a 
hearing  as  required  by  law  or  regulation; 
and 

(7)  That  the  answer  and/or  request  for 
a  hearing  shall  be  filed  with  OFIA. 

9263.19    Answer. 

(a)  When.  Within  20  days  of  service  of 
the  notice,  respondent  shall  file  an 
answer  as  designated  in  the  notice.  In  a 
civil  money  penalty  proceeding, 
respondent  shall  also  file  a  request  for  a 
hearing  within  20  days  of  service  of  the 
notice. 

(b)  Content  of  answer.  An  answer 
must  specifically  respond  to  each 
paragraph  or  allegation  of  fact 
contained  in  the  notice  and  must  admit, 
deny,  or  state  that  the  party  lacks 
sufficient  information  to  admit  or  deny 
each  allegation  of  fact.  A  statement  of 
lack  of  information  has  the  effect  of  a 
denial.  Denials  must  fairly  meet  the 
substance  of  each  allegation  of  fact 
denied:  general  denials  are  not 
permitted.  When  a  respondent  denies 
part  of  an  allegation,  that  part  must  be 
denied  and  the  remainder  specifically 
admitted.  Any  allegation  of  fact  in  the 
notice  which  is  not  denied  in  the  answer 
must  be  deemed  admitted  for  purposes 
of  the  proceeding.  A  respondent  is  not 
required  to  respond  to  the  portion  of  a 
notice  that  constitutes  the  prayer  for 
relief  or  proposed  order.  The  answer 
must  set  forth  affirmative  defenses,  if 
any,  asserted  by  the  respondent 

(c)  Default— {1]  Effect  of  failure  to 
answer.  Failure  of  a  respondent  to  file 
an  answer  required  by  this  section 
within  the  time  provided  constitutes  a 
waiver  of  his  or  her  right  to  appear  and 
contest  the  allegations  in  the  notice.  If 
no  timely  answer  is  filed.  Enforcement 
Counsel  may  file  a  motion  for  entry  of 
an  order  of  default.  Upon  a  finding  that 
no  good  cause  has  been  shown  for  the 
failure  to  file  a  timely  answer,  the 
administrative  law  judge  shall  file  with 
the  Board  a  recommended  decision 
containing  the  findings  and  the  relief 
sought  in  the  notice.  Any  final  order 
issued  by  the  Board  based  upon  a 
respondent's  failure  to  answer  is 
deemed  to  be  an  order  issued  upon 
consent. 


(2)  Effect  of  failure  to  requi 
hearing  in  civil  money  penah 
proceedings.  If  respondent  fa 
request  a  hearing  as  required 
within  the  time  provided,  the 
assessment  constitutes  a  fina 
unappealable  order. 

§  263.20    Amended  pleadings. 

(a)  Amendments.  The  notic 
answer  may  be  amended  or 
supplemented  at  any  stage  oi 
proceeding  by  leave  of  the 
administrative  law  judge.  Sui 
will  be  freely  given.  The  resp 
shall  answer  an  amended  no< 
the  time  remaining  for  the  ret 
answer  to  the  original  notice, 
ten  days  after  service  of  the  i 
notice,  whichever  period  is  Ic 
unless  the  Board  or  administ 
jadge  orders  otherwise  for  go 
shown. 

(b)  Amendments  to  confori 
evidence.  When  issues  not  ra 
notice  or  answer  are  tried  at 
by  express  or  implied  consen 
parties,  they  will  be  treated  ii 
respects  as  if  they  had  been  i 
the  notice  or  answer,  and  no 
amendments  are  required.  If  i 
objected  to  at  the  hearing  on 
that  it  is  not  within  the  issuei 
the  notice  or  answer,  the  adn 
law  judge  may  allow  the  noti 
answer  to  be  amended.  The 
administrative  law  judge  will 
freely  when  the  determine tio 
merits  of  the  action  is  served 
and  the  objecting  party  fails  1 
the  administrative  law  judge 
admission  of  such  evidence  v 
unfairly  prejudice  that  party'i 
defense  upon  the  merits.  The 
administrative  law  judge  ma] 
continuance  to  enable  the  ob 
party  to  meet  such  evidence. 

9  263.21    Failure  to  appear. 

Failure  of  a  respondent  to  i 
person  at  the  hearing  or  by  a 
authorized  counsel  constitute 
of  respondent's  right  to  a  hea 
deemed  an  admission  of  the  i 
alleged  and  consent  to  the  re 
in  the  notice.  Without  further 
proceedings  or  notice  to  the  r 
the  administrative  law  judge 
vvith  the  Board  a  recommend 
containing  the  findings  and  tl 
sought  in  the  notice. 

9263.22    Consolidation  and  se 
actions. 

(a)  Consolidation.  (1)  On  tl 

any  party,  or  on  the  administ 

judge's  own  motion,  the  admi 

law  judge  may  consolidate,  ft 

11  purposes,  any  two  or  mon 
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(1)  The  legal  authority  for  the 
proceeding  and  for  the  Board's 
jurisdiction  over  the  proceeding; 

(2)  A  statement  of  the  matters  of  fact 
or  law  showing  that  the  Board  is  entitled 
to  relief. 

(3)  A  proposed  order  or  prayer  for  an 
order  granting  the  requested  relief; 

(4)  The  time,  place,  and  nature  of  the 
hearing  as  required  by  law  or  regulation: 

(5)  The  time  within  which  to  file  an 
answer  as  required  by  law  or  regulation; 

(6)  The  time  within  which  to  request  a 
hearing  as  required  by  law  or  regulation; 
and 

(7)  That  the  answer  and/or  request  for 
a  hearing  shall  be  filed  with  OFIA 

9263.19    Answer. 

(a)  When.  Within  20  days  of  service  of 
the  notice,  respondent  shall  file  an 
answer  as  designated  in  the  notice.  In  a 
civil  money  penalty  proceeding, 
respondent  shall  also  file  a  request  for  a 
hearing  within  20  days  of  service  of  tjie 
notice. 

(b)  Content  of  answer.  An  answer 
must  specifically  respond  to  each 
paragraph  or  allegation  of  fact 
contained  in  the  notice  and  must  admit, 
deny,  or  state  that  the  party  lacks 
sufficient  information  to  admit  or  deny 
each  allegation  of  fact  A  statement  of 
lack  of  information  has  the  effect  of  a 
denial.  Denials  must  fairly  meet  the 
substance  of  each  allegation  of  fact 
denied:  general  denials  are  not 
permitted.  When  a  respondent  denies 
part  of  an  allegation,  that  part  must  be 
denied  and  the  remainder  specifically 
admitted.  Any  allegation  of  fact  in  the 
notice  which  is  not  denied  in  the  answer 
must  be  deemed  admitted  for  purposes 
of  the  proceedingv  A  respondent  is  not 
required  to  respond  to  the  portion  of  a  . 
notice  that  constitutes  the  prayer  for 
relief  or  proposed  order.  The  answer 
must  set  forth  affirmative  defenses,  if 
any.  asserted  by  the  respondent 

(c)  Default— {1]  Effect  of  failure  to 
answer.  Failure  of  a  respondent  to  file 
an  answer  required  by  this  section 
within  the  time  provided  constitutes  a 
waiver  of  his  or  her  right  to  appear  and 
contest  the  allegations  in  the  notice.  If 
no  timely  answer  is  filed,  Enforcement 
Counsel  may  file  a  motion  for  entry  of 
an  order  of  default.  Upon  a  finding  that 
no  good  cause  has  been  shown  for  the 
failure  to  file  a  timely  answer,  the 
administrative  law  judge  shall  file  with 
the  Board  a  recommended  decision 
containing  the  findings  and  the  relief 
sought  in  the  notice.  Any  final  order 
issued  by  the  Board  based  upon  a 
respondent's  failure  to  answer  is 
deemed  to  be  an  order  issued  upon 
consent. 


(2)  Effect  of  failure  to  request  a 
hearing  in  civil  money  penalty 
proceedings.  If  respondent  fails  to 
request  a  hearing  as  required  by  law 
within  the  time  provided,  the  notice  of 
assessment  constitutes  a  final  and 
unappealable  order. 

§  263.20    Amended  pleading*. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding  by  leave  of  the 
administrative  law  judge.  Such  leave 
will  be  freely  given.  The  respondent 
shall  answer  an  amended  notice  within 
the  time  remaining  for  the  respondent's 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  Board  or  administrative  law 
jadge  orders  otherwise  for  good  cause 
shown. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in 
the  notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  allow  the  notice  or 
answer  to  be  amended.  The 
administrative  law  judge  will  do  so 
freely  when  the  determination  of  the 
merits  of  the  action  is  served  thereby 
and  the  objecting  party  fails  to  satisfy 
the  administrative  law  judge  that  the 
admission  of  such  evidence  would 
unfairly  prejudice  that  party's  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

§  263.21    Failure  to  appear. 

Failure  of  a  respondent  to  appear  in 
person  at  the  hearing  or  by  a  duly 
authorized  counsel  constitutes  a  waiver 
of  respondent's  right  to  a  hearing  and  is 
deemed  an  admission  of  the  facts  as 
alleged  and  consent  to  the  relief  sought 
in  the  notice.  Without  further 
proceedings  or  notice  to  the  respondent 
the  administrative  law  judge  shall  file 
with  the  Board  a  recommejided  decision 
containing  the  findings  and  the  relief 
sought  in  the  notice. 

S  263.22    Consolidation  and  severance  of 
actions. 

(a)  Consolidation.  (1)  On  the  motion  of 
any  party,  or  on  the  administrative  law 
judge's  own  motion,  the  administrative 
law  judge  may  consolidate,  for  some  or 
II  purposes,  any  two  or  more 


proceedings,  if  each  such  proceeding 
involves  or  arises  out  of  the  same 
transaction,  occurrence  or  series  of 
transactions  or  occurrences,  or  involves 
at  least  one  common  respondent  or  a 
material  common  question  of  law  or 
fact  unless  such  consolidation  would 
cause  unreasonable  delay  or  injustice. 

(2)  In  the  event  of  consolidation  under 
paragraph  (a](l]  of  this  section, 
appropriate  adjustment  to  the 
prehearing  schedule  shall  be  made  to 
avoid  unnecessary  expense, 
inconvenience,  or  delay. 

(b)  Severance.  The  administrative  law 
judge  may,  upon  the  motion  of  any 
party,  sever  the  proceeding  for  separate 
resolution  of  the  matter  as  to  any 
respondent  only  if  the  administrative 
law  judge  finds  that: 

(1)  Undue  prejudice  or  injustice  to  the 
moving  party  would  result  from  not 
severing  the  proceeding;  and 

(2)  Such  undue  prejudice  or  injustice 
would  outweigh  the  interests  of  judicial 
economy  and  expedition  in  the  complete 
and  final  resolution  of  the  proceeding. 

§263.23    Motions. 

(a)  In  writing.  (1)  Except  as  otherwise 
provided  herein,  an  application  or 
request  for  an  order  or  ruling  must  be 
made  by  written  motion. 

(2]  All  written  motions  must  state 
with  particularity  the  relief  sought  and 
must  be  accompanied  by  a  proposed 
order. 

(3)  No  oral  argument  may  be  held  on 
written  motions  except  as  otherwise 
directed  by  the  administrative  law 
judge.  Written  memoranda,  briefs, 
affidavits  or  other  relevant  material  or 
documents  may  be  filed  in  support  of  or 
in  opposition  to  a  motion. 

(b)  Oral  motions.  A  motion  may  be 
made  orally  on  the  record  unless  the 
administrative  law  judge  directs  that 
such  motion  be  reduced  to  writing. 

(c)  Fih'ng  of  motions.  Motions  must  be 
filed  with  the  administrative  law  judge, 
except  that  following  the  filing  of  the 
recommended  decision,  motions  must  be 
filed  with  the  Board. 

(d)  Responses.  (1)  Except  as  otherwise 
provided  herein,  within  ten  days  after 
service  of  any  written  motion,  or  within 
such  other  period  of  time  as  may  be 
established  by  the  administrative  law 
judge  or  the  Board,  any  party  may  file  a 
written  response  to  a  motion.  The 
administrative  law  judge  shall  not  rule 
on  any  oral  or  written  motion  before 
each  party  has  had  an  opportunity  to  file 
a  response. 

(2)  The  failure  of  a  party  to  oppose  a 
written  motion  or  an  oral  motion  made 
on  the  record  is  deemed  a  consent  by 
that  party  to  the  entry  of  an  order 


substantially  in  the  form  of  the  order 
accompanying  the  motion. 

(e)  Dilatory  motions.  Frivolous, 
dilatory  or  repetitive  motions  are 
prohibited.  The  filing  of  such  motions 
may  form  the  basis  for  sanctions. 

(f)  Dispositive  motions.  Dispositive 
motions  are  governed  bv  §  S  263.29  and 
263.30. 

S  263.24    Scope  of  document  discovery. 

(a)  Limits  on  discovery.  (1)  Parties  to 
proceedings  under  this  subpart  may 
obtain  document  discovery  through  the 
production  of  documents,  including 
writings,  drawings,  graphs,  charts, 
photographs,  recordings,  and  other  data 
compilations  from  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably 
usable  form. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  S  263.53  of  subpart  B  of  this 
part. 

(b)  Relevance.  Parties  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  which  has 
material  relevance  to  the  merits  of  the 
pending  action.  It  is  not  a  ground  for 
objection  that  the  information  sought 
will  be  inadmissible  at  the  hearing  if  the 
information  sought  appears  reasonably 
calculated  to  lead  to  discovery  of 
admissible  evidence.  The  request  may 
not  be  unreasonable,  oppressive, 
excessive  in  scope  or  unduly 
burdensome. 

(c)  Privileged  matter  Privileged 
documents  are  not  discoverable. 
Privileges  include  the  attorney-client 
privilege,  work-product  privilege,  any 
government's  or  government  agency's 
deliberative-process  privilege,  and  any 
other  privileges  the  Constitution,  any 
applicable  act  of  Congress,  or  the 
principles  of  common  law  provide. 

(d)  Time  limits.  All  discovery, 
including  all  responses  to  discovery 
requests,  shall  be  completed  at  least  20 
days  prior  to  the  date  scheduled  for  the 
commencement  of  the  hearing.  No 
exceptions  to  this  time  limit  shall  be 
permitted,  unless  the  administrative  law 
judge  finds  on  the  record  that  good 
cause  exists  for  waiving  the 
requirements  of  this  paragraph. 

S  263.25    Request  for  document  discovery 
from  parties. 

(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  which  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served.  TTie  request 
must  identify  the  documents  to  be 
produced  either  by  individual  item  or  by 
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category,  and  must  describe  each  item 
and  category  with  rea^oaable 
particularity.  Documents  must  be 
produced  as  they  are  kept  m  the  usual 
course  of  business  and  shall  be 
organized  to  correspond  with  the 
categories  in  the  request. 

(b)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  bcXs.  In  lieu  of 
inspecting  the  documents,  the  requesting 
party  may  specify  that  all  or  some  of  the 
responsive  documents  are  to  be  copied 
and  the  copies  delivered  to  the 
requesting  party.  If  copjang  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
charges.  If  more  than  250  pages  of 
copying  is  requested,  the  requesting 
party  shall  pay  for  copying,  unless  the 
parties  agree  otherwise,  at  the  current 
per-page  copying  rate  imposed  by  the 
Board's  rules  at  12  CFR  261.10.  appendix 
A  implementing  the  Freedom  of 
Information  Act  (5  U.S.C.  552a)  plus  the 
cost  of  shipping. 

(c)  Obligation  to  update  responses.  A 
party  who  has  responded  to  a  discovery 
request  with  a  response  that  was 
complete  when  made  is  not  required  to 
supplement  the  response  to  include 
documents  thereafter  acquired,  unless 
the  responding  party  learns  that: 

(1)  The  response  was  materially 
incorrect  when  made;  or 

(2)  The  response,  though  correct  when 
made,  is  no  longer  true  and  a  failure  to 
amend  the  response  is.  in  substance,  a 
knowing  concesdment. 

(d)  Motions  to  limit  discovery.  {!]  Any 
party  that  objects  to  a  discovery  request 
may.  within  ten  days  of  being  served 
with  such  request  file  a  motion  in 
accordance  with  the  provisions  of  § 
263.23  to  strike  or  otherwise  limit  the 
request  If  an  objection  is  made  to  only  a 
portion  of  an  item  or  category  in  a 
request  the  portion  objected  to  shall  be 
specified.  Any  objections  not  made  in 
accordance  with  this  paragraph  and  S 
263.23  are  waived. 

(2)  The  party  who  served  the  request 
that  is  the  subject  of  a  motion  to  strike 
or  limit  may  file  a  written  response 
within  Five  days  of  service  of  the  motion. 
No  other  party  may  fUe  a  response. 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  all  documents 
withheld  on  the  grounds  of  privilege 
must  be  reasonably  identified,  together 
with  a  statement  of  the  basis  for  the 
assertion  of  privilege. 

(f)  Motions  to  compel  production.  {1) 
If  a  party  withholds  any  documents  as 
privileged  or  fails  to  comply  fully  with  a 
discovery  request,  the  reqoesting  |Mrty 
may,  within  ten  days  of  the  assertion  of 


privilege  or  of  the  time  the  failure  to 
comply  becomes  known  to  the 
requesting  party,  file  a  motion  in 
accordance  with  the  provisions  of  S 
263.23  for  the  issuance  of  a  subpoena 
compelling  production. 

(2)  The  party  who  asserted  the 
privilege  or  ffiiled  to  comply  with  the 
request  may  file  a  written  response  to  a 
motion  to  compel  within  five  days  of 
service  of  the  motion.  No  other  party 
may  file  a  response. 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
law  judge  shall  rule  promptly  on  all 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
-terms,  is  unreasonable,  unduly 
burdensome,  excessive  in  scope, 
repetitive  of  previous  requests  or  seeks 
to  obtain  privileged  docinnents.  he  or 
she  may  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upon  such  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
strike  or  limit  discovery  or  to  compel 
production  shall  not  be  a  basis  for 
staying  or  continuing  the  proceeding, 
unless  otherwise  ordered  by  the 
administrative  law  judge. 

(h)  Enforcing  discovery  subpoenas.  If 
the  administrative  law  judge  issues  a 
subpoena  compelling  production  of 
dociunents  by  a  party,  the  subpoenaing 
party  may.  in  the  event  of 
noncompliance  and  to  the  extent 
authorized  by  applicable  law.  apply  to 
any  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  subpoena.  A  party's  right  to 
seek  court  enforcement  of  a  subpoena 
shall  not  in  any  manner  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  against  a  party 
who  fails  to  produce  subpoenaed 
documents. 

§  2fi3.26    Document  subpoenas  to 
nonparties. 

(a)  General  rules.  (1)  Any  party  may 
apply  to  the  administrative  law  judge  for 
the  issuance  of  a  docmnent  discovery 
subpoena  addressed  to  any  person  who 
is  not  a  party  to  the  proceeding.  The 
apq)lication  must  contain  a  proposed 
document  subpoena  and  a  brief 
statement  showing  the  general 
relevance  and  reasonablaiess  vi  the 
scope  of  documents  sought  The 
subpoenaing  party  shall  specify  a 
reasonable  time,  place,  and  manner  for 
making  production  in  response  to  the 
document  subpoena. 

(2)  A  party  shall  only  apply  for  • 
document  subpoena  under  this  section 
within  the  time  period  during  which 
such  party  could  serve  a  discovery 


request  under  {  263^(d).  The  party 
obtaining  the  document  subpoena  is 
responsible  for  serving  it  on  the 
subpoenaed  person  and  for  serving 
copies  on  all  parties.  Dociunent 
subpoenas  may  be  served  in  any  state. 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia,  or  as 
otherwise  provided  by  law. 

(3]  The  administrative  law  judge  diall 
promptly  issue  any  document  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  such 
coTxtitions  as  may  be  consistent  with  the 
Uniform  Rules. 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  document  subpoena 

is  directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  stjbpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
document  subpoena  must  be  filed  on  the 
same  basis,  including  the  assertion  of 
privilege,  upon  which  a  party  could 
object  to  a  discovery  request  under  S 
263.25(d].  and  during  the  same  time 
limits  during  which  such  an  objection 
could  be  filed. 

(c)  Enforcing  document  subpoenas.  If 
a  subpoenaed  person  fails  to  comply 
with  any  subpoena  issued  pursuant  to 
this  section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may, 
to  the  extent  authorized  by  applicable 
law,  apply  to  an  appropriate  United 
States  district  court  for  an  order 
requiring  compliance  with  so  much  of 
the  document  subpoena  as  the 
administrative  law  judge  has  not 
quashed  or  modified.  A  party's  right  to 
seek  court  enforcement  of  a  document 
subpoena  shall  in  no  way  limit  the 
sanctioas  that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
induces  a  failure  to  comply  with 
subpoenas  issued  under  this  section. 

§263.27    Doposltlon  of  MTttnoss  unavailaM* 
for  hearing. 

(aj  General  rahs.  (1)  If  a  witness  will 
not  be  available  for  the  hearing. «  party 
desiring  to  preserve  that  witness's 
testimony  for  the  record  may  apply  in 
accordance  with  the  procedures  set 


forth  in  paragraph  (a)(2)  of  tl 
to  the  administrative  law  juc 
issuance  of  a  subpoena,  incli 
subpoena  duces  tecum,  requ 
attendance  of  the  witness  at 
deposition.  The  administrati 
judge  may  issue  a  depositior 
under  this  section  upon  a  shi 

(i)  The  witness  will  be  unt 
attend  or  may  be  prevented 
attending  the  hearing  becau! 
sickness  or  infirmity,  or  will 
be  unavailable; 

(ii)  The  witness's  unavaila 
not  procured  or  caused  by  tl 
subpoenaing  party; 

(iii)  The  testimony  is  reasc 
expected  to  be  material;  and 

(iv)  Taking  the  deposition 
result  in  any  undue  burden  t 
party  and  will  not  cause  unc 
the  proceeding. 

(2)  The  apphcation  must  c 
proposed  deposition  subpoe 
brief  statement  of  the  reasor 
issuance  of  the  subpoena.  Tl 
must  name  the  witness  whoi 
deposition  is  to  be  taken  am 
time  and  place  for  taking  the 
A  deposition  subpoena  may 
witness  to  be  deposed  at  an 
within  the  countiy  in  which 
resides  or  has  a  regular  plac 
employment  or  such  other  c( 
place  as  the  administrative  1 
shall  fix. 

(3)  Any  requested  subpoei 
forth  a  valid  basis  for  its  iss 
be  promptly  issued,  unless  t 
administrative  law  judge  on 
ov«m  motion,  requires  a  writi 
or  requires  attendance  at  a  ( 
concerning  whether  the  reqi 
subpoena  should  be  issued. 

(4)  The  party  obtaining  a  ( 
subpoena  is  responsible  for 
the  witness  and  for  serving  i 
parties.  Unless  the  administ 
judge  orders  otherwise,  no  c 
under  this  section  shall  be  t< 
fewer  than  ten  days'  notice 
witness  and  all  parties.  Dep 
subpoenas  may  be  served  ir 
territory,  possession  of  the  I 
States,  or  the  District  of  Col 
any  person  or  company  doii 
in  any  state,  territory,  posse 
United  States,  or  the  Distric 
Columbia,  or  as  otherwise  p 
law. 

(b)  Objections  to  depositii 
subpoenas.  (1)  The  witness  i 
party  who  has  not  had  an  o] 
oppose  a  deposition  subpoe 
under  this  section  may  file  s 
with  the  administrative  law 
quash  or  modify  the  subpoe 
the  time  for  compliance  spei 


day,  August  9,  1991  /  Rdes  and  Regulations 


Federal  Register    /  Vol.  56.  No.  154  /  Friday.  August  9.  1991  /  Rules  and  Regulations  38059 


ime  the  failure  to 

town  to  the 

ie  a  motion  in 

e  provisions  of  S 

ace  of  a  subpoena 

ion. 

3  asserted  the 

3  comply  with  the 

vritten  response  to  a 

rUhin  five  days  of 

)n.  No  other  party 

ions.  After  the  time 
pursuant  to  this 
i,  the  administrative 
!  promptly  on  all 
ant  to  this  section.  If 
law  judge  determines 
^uest,  or  any  of  its 
ible,  unduly 
sive  in  scope, 
DS  requests  or  seeks 
I  documents,  he  or 
( request,  and  may 
rotective  orders, 
ns  as  justice  may 
icy  of  a  motion  to 
very  or  to  compel 
t  be  a  basis  for 
ig  the  proceeding, 
dered  by  the 
judge. 

■:ovBry  subpoenas.  If 
law  judge  issues  a 
ig  production  of 
rty.  the  subpoenaing 
/ent  of 

I  to  the  extent 
cable  law,  apply  to 
lited  States  district 
equiring  compliance 
A  party's  right  to 
tient  of  a  subpoena 
nner  limit  the 
be  imposed  by  the 
judge  against  a  party 
e  subpoenaed 

subpoena«to 

.  (1]  Any  party  may 
strative  law  judge  for 
jcnment  discovery 
d  to  any  person  who 
I  proceeding.  The 
ntain  ■  proposed 
1  and  a  brief 
the  general 
□nableness  of  the 
5  sought  The 
shall  specify  a 
aoe.  and  manner  for 
in  reaponae  to  the 
a. 

only  apply  for  • 
a  under  this  section 
iod  during  which 
rve  a  discovery 


request  under  S  2S32i[d).  The  party 
obtaining  the  document  subpoena  is 
responsible  for  serving  it  on  the 
subpoenaed  person  and  for  serving 
copies  on  all  parties.  Document 
subpoenas  may  be  served  in  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia,  or  as 
otherwise  provided  by  law. 

(3)  The  administrative  law  judge  ^all 
promptly  issue  any  document  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forOi  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
um-easonable,  oppressive,  excessive  in 
scope,  or  cmduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  such 
conditions  as  may  be  consistent  with  the 
Uniform  Rules. 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  document  subpoena 
is  directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
document  subpoena  must  be  filed  on  the 
same  basis,  including  the  assertion  of 
privilege,  upon  which  a  party  could 
object  to  a  discovery  request  under  S 
263.25(d),  and  during  the  same  time 
limits  during  which  such  an  objection 
could  be  filed. 

(c)  Enforcing  document  subpoenas.  If 
a  subpoenaed  person  fails  to  comply 
with  any  subpoena  issued  pursuant  to 
this  section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may. 
to  the  extent  authorized  by  applicable 
law,  apply  to  an  appropriate  United 
States  district  court  for  an  order 
requiring  compliance  with  so  much  of 
the  document  subpoena  as  the 
administrative  law  judge  has  not 
quashed  or  modified.  A  party's  right  to 
seek  court  enforcement  of  a  document 
subpoena  shall  in  no  way  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
induces  a  failure  to  comply  with 
subpoenas  issued  under  this  section. 

$263.27    DapotWton of wttn—  «mi»alla*li 
for  hearing. 

(aj  General  rules.  [1]  If  a  witneas  wiH 
not  be  available  for  the  hearing,  a  party 
desiring  to  preserve  that  witness's 
testimony  for  the  record  may  apply  m 
accordance  with  the  procedures  set 


forth  in  paragraph  (a)(2)  of  this  section, 
to  the  administrative  law  judge  for  the 
issuance  of  a  subpoena,  including  a 
subpoena  duces  tecum,  requiring  the 
attendance  of  the  witness  at  a 
deposition.  The  administrative  law 
judge  may  issue  a  deposition  subpoena 
under  this  section  upon  a  showing  that: 

(i)  The  witness  will  be  unable  to 
attend  or  may  be  prevented  from 
attending  the  hearing  because  of  age, 
sickness  or  infirmity,  or  will  otherwise 
be  unavailable; 

(ii)  The  witness's  unavailability  was 
not  procured  or  caused  by  the 
subpoenaing  party; 

(iii)  The  testimony  is  reasonably 
expected  to  be  material;  and 

(iv)  Taking  the  deposition  will  not 
result  in  any  undue  burden  to  any  other 
party  and  will  not  cause  undue  delay  of 
the  proceeding. 

(2)  The  application  must  contain  a 
proposed  deposition  subpoena  and  a 
brief  statement  of  the  reasons  for  the 
issuance  of  the  subpoena.  The  subpoena 
must  name  the  witness  whose 
deposition  is  to  be  taken  and  specify  the 
time  and  place  for  taking  the  deposition. 
A  deposition  subpoena  may  require  the 
witness  to  be  deposed  at  any  place 
within  the  country  in  which  that  witness 
resides  or  has  a  regular  place  of 
employment  or  such  other  convenient 
place  as  the  administrative  law  judge 
shall  fix. 

(3)  Any  requested  subpoena  that  sets 
forth  a  valid  basis  for  its  issuance  must 
be  promptly  issued,  unless  the 
administrative  law  judge  on  his  or  her 
own  motion,  requires  a  written  response 
or  requires  attendance  at  a  conference 
concerning  whether  the  requested 
subpoena  should  be  issued. 

(4)  The  party  obtaining  a  deposition 
subpoena  is  responsible  for  serving  it  on 
the  witness  and  for  serving  copies  on  all 
parties.  Unless  the  administrative  law 
judge  orders  otherwise,  no  deposition 
under  this  section  shall  be  taken  on 
fewer  than  ten  days'  notice  to  the 
witness  and  all  parties.  Deposition 
subpoenas  may  be  served  in  any  state, 
territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of 
Columbia,  or  as  otherwise  permitted  by 
law. 

(b)  Objections  to  deposition 
subpoenas.  (1)  The  witness  and  any 
party  who  has  not  had  an  opportunity  to 
oppose  a  deposition  subpoena  issued 
under  this  section  may  file  a  motion 
with  the  administrative  law  judge  to 
quash  or  modify  the  subpoena  prior  to 
the  time  for  compliance  specified  in  the 


subpoena,  but  not  more  than  ten  days 
after  service  of  the  subpoena. 

(2)  A  statement  of  the  basis  for  the 
motion  to  quash  or  modify  a  subpoena 
issued  under  this  section  must 
accompany  the  motion.  The  motion  must 
be  served  on  all  parties. 

(c)  Procedure  upon  deposition.  (1) 
Each  witness  testifying  pursuant  to  a 
deposition  subpoena  must  be  duly 
sworn,  and  each  party  shall  have  the 
right  to  examine  the  witness.  Objections 
to  questions  or  documents  must  be  in 
short  form,  stating  the  grounds  for  the 
objection.  Failure  to  object  to  questions 
or  documents  is  not  deemed  a  waiver 
except  where  the  ground  for  the 
objection  might  have  been  avoided  if  the 
objection  had  been  timely  presented.  All 
questions,  answers,  and  objections  must 
be  recorded. 

(2)  Any  party  may  move  before  the 
administrative  law  judge  for  an  order 
compelling  the  witness  to  answer  any 
questions  the  witness  has  refused  to 
answer  or  submit  any  evidence  the 
witness  has  refused  to  submit  during  the 
deposition. 

(3)  The  deposition  must  be  subscribed 
by  the  witness,  unless  the  parties  and 
the  witness,  by  stipulation,  have  waived 
the  signing,  or  the  witness  is  ill.  cannot 
be  found,  or  has  refused  to  sign.  If  the 
deposition  is  not  subscribed  by  the 
witness,  the  court  reporter  taking  the 
deposition  shall  certify  that  the 
transcript  is  a  true  and  complete 
transcript  of  the  deposition. 

(d)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  order  of  the  administrative  law 
judge  which  directs  compliance  with  all 
or  any  portion  of  a  deposition  subpoena 
under  paragraph  (b)  or  (c)(3)  of  this 
section,  the  subpoenaing  party  or  other 
aggrieved  party  may.  to  the  extent 
authorized  by  applicable  law.  apply  to 
an  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  portions  of  the  subpoena  that 
the  administrative  law  judge  has 
ordered  enforced.  A  party's  right  to  seek 
court  enforcement  of  a  deposition 
subpoena  in  no  way  limits  the  sanctions 
that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
fails  to  comply  with,  or  procures  a 
failure  to  comply  with,  a  subpoena 
issued  under  this  section. 

S  293.28    hitartocutory  review. 

(a)  General  rule.  The  Board  may 
review  a  ruling  of  the  administrative  law 
judge  prior  to  the  certification  of  the 
record  to  the  Board  only  in  accordance 
with  the  procedures  set  forth  in  this 
section  and  {  263.23. 

(b)  Scope  of  review.  The  Board  may 
exercise  interlocutory  review  of  a  ruling 


of  the  administrative  law  judge  if  the 
Board  finds  that: 

(1)  The  ruling  involves  a  controlling 
question  of  law  or  policy  as  to  which 
substantial  grounds  exist  for  a 
difference  of  opinion: 

(2)  Immediate  review  of  the  ruling 
may  materially  advance  the  ultimate 
termination  of  the  proceeding; 

(3)  Subsequent  modification  of  the 
ruling  at  the  conclusion  of  the 
proceeding  would  be  an  inadequate 
remedy;  or 

(4)  Subsequent  modification  of  the 
ruling  would  cause  unusual  delay  or 
expense. 

(c)  Procedure.  Any  request  for 
interlocutory  review  shall  be  filed  by  a 
party  with  the  administrative  law  judge 
within  ten  days  of  his  or  her  ruling  and 
shall  otherwise  comply  with  §  263.23. 
Any  party  may  file  a  response  to  a 
request  for  interlocutory  review  in 
accordance  with  {  263.23(d).  Upon  the 
expiration  of  the  time  for  filing  all 
responses,  the  administrative  law  judge 
shall  refer  the  matter  to  the  Board  for 
final  disposition. 

(d)  Suspension  of  proceeding.  Neither 
a  request  for  interlocutory  review  nor 
any  disposition  of  such  a  request  by  the 
Board  under  this  section  suspends  or 
stays  the  proceeding  unless  otherwise 
ordered  by  the  administrative  law  judge 
or  the  Board. 

S  263.20    Summary  disposition. 

(a)  In  general.  The  administrative  law 
judge  shall  recommend  that  the  Board 
issue  a  final  order  granting  a  motion  for 
summary  disposition  if  the  undisputed 
pleaded  facts,  admissions,  affidavits, 
stipulations,  documentary  evidence, 
matters  as  to  which  official  notice  may 
be  taken,  and  any  other  evidentiary 
materials  properly  submitted  in 
connection  with  a  motion  for  summary 
disposition  show  that: 

(1)  There  is  no  genuine  issue  as  to  any 
material  fact;  and 

(2)  The  moving  party  is  entitled  to  a 
decision  in  its  favor  as  a  matter  of  law. 

(b)  Filing  of  motions  and  responses. 
(1)  Any  party  who  believes  that  there  is 
no  genuine  issue  of  material  fact  to  be 
determined  and  that  he  or  she  is  entitled 
to  a  decision  as  a  matter  of  law  may 
move  at  any  time  for  summary 
disposition  in  its  favor  of  all  or  any  part 
of  the  proceeding.  Any  party,  within  20 
days  after  service  of  such  a  motion,  or 
within  such  time  period  as  allowed  by 
the  administrative  law  judge,  may  file  a 
response  to  such  motion. 

(2)  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 
the  material  facts  as  to  which  the 
moving  party  contends  there  is  n». 
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genuine  issue.  Such  mo4ion  must  be 
supported  by  documentary  evidence, 
which  may  take  the  form  of  admissions 
in  pleadings,  stipulations,  depositions, 
investigatory  depositions,  transcripts, 
affidavits  and  any  other  evidentiary 
materials  that  the  moving  party 
contends  suppnxrt  his  or  her  position. 
The  motion  must  also  be  accompanied 
by  a  bri^  containing  the  points  and 
authorities  in  support  of  the  contention 
of  the  moving  party.  Any  party  opposing 
a  motion  for  summary  disposition  must 
file  a  statement  setting  forth  those 
material  facts  as  to  which  he  or  she 
contends  a  genuine  dispute  exists.  Such 
opposition  must  be  supported  by 
evidence  of  the  same  type  as  that 
submitted  with  the  motion  for  summary 
disposition  end  a  brief  containing  the 
points  and  authorities  in  support  of  the 
contention  that  summary  disposition 
would  be  inappropriate. 

(c)  Hearing  on  motion.  At  the  request 
of  any  party  or  on  his  or  her  own 
motion,  the  administrative  law  judge 
may  liear  oral  argument  on  the  motion 
for  summary  disposition. 

(dj  Decision  on  motion.  Following 
receipt  of  a  motion  for  summary 
disposition  and  all  responses  thereto, 
the  administrative  law  judge  shall 
determine  whether  the  moving  party  is 
entitled  to  summary  disposition.  If  the 
administrative  law  judge  determines 
that  summary  disposition  is  warranted, 
the  administrative  law  judge  shall 
submit  a  recoounended  decision  to  that 
effect  to  the  Board.  If  the  administrative 
law  judge  finds  that  no  party  is  entitled 
to  summar\'  disposition,  he  or  she  shall 
make  a  ruling  denying  the  motion. 

§  263.30    Far^al  summary  disposition. 

If  the  administrative  law  judge 
determines  that  a  party  is  entitled  to 
summary  disposition  as  to  certain 
claims  only,  he  or  she  shall  defer 
submitting  a  recommended  decision  as 
to  those  claims.  A  hearing  on  the 
remaining  issues  must  be  ordered.  Those 
claims  for  which  the  administrative  law 
judge  has  determined  that  summary 
disposition  is  warranted  will  be 
addressed  in  the  recommended  decision 
filed  at  the  conclusion  of  the  hearing. 

§  26X3 1    SctieduHng  and  prehearing 
cor.ferences. 

la}  Scheduling  conference.  Within  30 
days  of  service  of  the  notice  or  order 
comfuencing  a  proceeding  or  such  odier 
time  as  parties  may  agree,  the 
administrative  law  judge  shall  direct 
counsel  for  all  parties  to  meet  with  him 
or  ber  in  person  at  a  specified  time  and 
place  prior  to  the  hearing  or  to  confer  by 
telephone  for  the  purpose  of  scheduling 
the  course  and  conduct  of  tbe 


proceeding.  This  meeting  or  telephone 
conference  is  called  a  "scheduling 
conference."  The  identification  of 
potential  witnesses,  the  time  for  and 
manner  of  discovery,  and  the  exchange 
of  any  prehearing  materials  including 
\/itness  lists,  statements  of  issues, 
stipulations,  exhibits  and  any  other 
materials  may  also  be  determined  at  the 
scheduling  conference. 

(b)  Prehearing  conferences.  The 
administrative  law  judge  may,  in 
addition  to  the  scheduling  conference, 
on  his  or  her  own  motion  or  at  the 
request  of  any  party,  direct  counsel  for 
the  parties  to  meet  with  him  or  her  (in 
person  or  by  telephone)  at  a  prehearing 
conference  to  address  any  or  all  of  the 
following: 

(1)  Simphfication  and  clarification  of 
the  issues; 

(2)  Stipulations,  admissions  of  fact, 
and  the  contents,  authenticity  and 
admissibility  into  evidence  of 
documents; 

(3)  Matters  of  which  official  notice 
may  be  taken; 

(4)  Limitation  of  the  number  of 
witnesses; 

(5)  Summary  disposition  of  any  or  all 
issues: 

(6)  Resolution  of  discovery  issues  or 
disputes; 

[7]  Amendments  to  pleadings:  and 
(8)  Such  other  matters  as  may  aid  in 

the  orderly  disposition  of  the 

proceeding. 

(c)  Transcript.  The  administrative  law 
judge,  in  his  or  her  discretion,  may 
require  that  a  scheduling  or  prehearing 
conference  be  recorded  by  a  court 
reporter.  A  transcript  of  the  conference 
and  any  materials  filed,  including 
orders,  becomes  part  of  the  record  of  the 
proceeding.  A  party  may  obtain  a  copy 
of  the  transcript  at  his  or  her  expense. 

(dj  Scheduling  or  prehearing  orders. 
At  or  within  a  reasonable  time  following 
the  conclusion  of  the  scheduling 
conference  or  any  prehearing 
conference,  the  administrative  law  judge 
shall  serve  on  each  party  an  order 
setting  forth  any  agreements  reached 
and  any  procedural  determinations 
made. 

§  263.32    Pretiearing  submissions. 

(a)  Within  the  time  set  by  the 
administrative  law  judge,  but  in  no  case 
later  than  14  days  before  the  start  of  the 
hearing,  each  party  shall  serve  on  every 
other  party,  his  or  her: 

(1)  Prebearmg  statement: 

{2J  Final  list  of  witnesses  to  be  called 
to  testify  at  die  hearing,  including  name 
and  address  of  each  witness  and  a  short 
summary  of  the  expected  testimony  of 
each  witness: 


(3)  List  of  the  exhibiU  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit:  and 

(4)  Stipulations  of  fact,  if  any. 

(b)  Effect  of  failure  to  comply.  No 
witness  may  testify  and  no  exhibits  may 
be  introduced  at  the  hearing  if  sudh 
witness  or  exhibit  is  not  listed  in  the 
prehearing  submissions  pursuant  to 
paragraph  (a)  of  this  sectioo,  except  for 
good  cause  shown. 

§  263.33    Public  hearings. 

(a)  General  rale.  All  hearings  shaD  be 
open  to  the  3wbUc  uoiess  the  Board,  in 
its  discretion,  determines  that  holding 
an  open  hearing  would  be  contrary  to 
the  public  interest.  Within  20  days  of 
service  of  the  notice  or.  in  the  case  of 
cliange-in<xintrol  proceeding  under 
SBctkm  7(jM4)  of  tbe  fTHA  (12  U.S.C. 
1817(j){4)),  within  20  days  from  service 
of  the  hearing  order,  any  respondent 
may  file  with  the  Board  a  request  for  a 
private  hearing,  and  any  party  may  file  a 
pleading  in  reply  to  sudi  a  request.  Such 
requests  and  replies  are  governed  by  § 
263.23.  Failure  to  file  a  request  or  a  repl; 
is  deemed  a  waiver  of  any  objections 
regarding  whether  the  hearing  will  be 
public  or  private. 

(b)  Filing  document  under  seal 
Enforcement  Counsel,  in  his  or  her 
discretion,  may  file  any  document  or 
part  of  a  document  under  seal  if 
disclosure  of  the  document  would  be 
contrary  to  the  public  interest.  The 
administrative  law  judge  shall  take  aU 
appropriate  steps  to  preserve  the 
confidentiality  of  such  documents  or 
parts  thereof,  indoding  dosing  portions 
of  the  hearing  to  the  public 

§  263.34    Hearing  subpoenas. 

[a]  Issuance.  (1)  Upon  application  of  a 
party  showing  general  relevance  and 
reasonableness  of  scope  of  the 
testimony  or  other  evidence  sought,  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requiring  the  attendance  of  a  witness  at 
the  hearing  or  the  production  of 
documentary  or  physical  evidence  at 
such  hearing.  The  application  for  a 
hearing  subpoena  must  also  contain  a 
proposed  subpoena  specifying  the 
attendance  of  a  witness  or  the 
production  of  evidence  from  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia  or  as 
otherwise  provided  by  law  at  any 
designated  place  where  the  hearing  is 
being  conducted. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  tbe 
commencement  of  a  hearing.  During  a 
hearing,  such  applications  may  be  made 
orally  on  &e  reisord  before  the 
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administrative  law  judge.  The 
making  the  application  shall  s 
copy  of  the  apphcation  and  th 
proposed  subpoena  on  every  < 
to  the  proceeding. 

(3)  The  administrative  law  j 
promptly  issue  any  hearing  su 
requested  pursuant  to  this  sec 
administrative  law  judge  dete 
that  the  application  does  not  t 
valid  basis  for  the  issuance  of 
subpoena,  or  that  any  of  its  te 
unreasonable,  oppressive,  exc 
scope,  or  unduly  burdensome, 
may  refuse  to  issue  the  subpo 
issue  it  in  a  modified  form  up( 
conditions  consistent  with  thi 

(b)  Motion  to  quash  or  mod 
person  to  whom  a  hearing  sul 
directed  may  file  a  motion  to 
modify  such  subpoena,  accoir 
a  statement  of  the  basis  for  qi 
modifying  the  subpoena.  The 
shall  serve  the  motion  on  all  [ 
any  party  may  respond  to  sue 
within  ten  days  of  service  of  I 

(2)  Any  motion  to  quash  or 
hearing  subpoena  must  be  fih 
the  time  specified  in  the  subp 
compliance,  but  not  more  thai 
after  the  date  of  service  of  thi 
upon  the  movant 

(c)  Enforcing  subpoenas.  If 
subpoenaed  person  fails  to  cc 
any  subpoena  issued  pursuan 
section  or  any  order  of  the 
administrative  law  judge  whi 
compliance  with  all  or  any  pc 
document  subpoena,  the  subp 
party  or  any  other  aggrieved  ] 
seek  enforcement  of  the  subp 
pursuant  to  %  263.26(c). 

§  263.3S    Conduct  of  hearings. 

(a)  General  rules.  (1)  Heari 
be  conducted  so  as  to  provid( 
expeditious  presentation  of  tl 
disputed  issues.  Each  party  h 
to  present  its  case  or  defense 
and  documentary  evidence  ai 
conduct  such  cross  examinat 
be  required  for  full  disclosurE 
facts,       I 

(2)  Order  of  hearing.  Enfon 
Counsel  shall  present  its  cast 
first,  unless  otherwise  ordere 
administrative  law  judge,  or  i 
otherwise  expressly  epecifiec 
regulation.  Enforcement  Coui 
be  the  first  party  to  present  a 
statement  and  a  closing  state 
may  make  a  rebuttal  stateme 
respondent's  closing  stateme 
are  multiple  respondents,  res 
may  agree  among  themselvet 
order  of  presentation  of  their 
if  they  do  not  agree  the  admii 
law  judge  shall  fix  the  order. 
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(3)  List  of  the  exhibiU  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit:  and 

(4)  Stipulations  of  fact,  if  any. 

(b)  Effect  of  failure  to  comply.  No 
witness  may  testify  and  no  exhibits  may 
be  introduced  at  the  hearirtg  if  sudh 
witness  or  exhibit  is  not  listed  in  the 
prehearing  submissions  pursuant  to 
paragraph  (a]  of  this  section,  except  for 
good  cause  shown. 

§  263.33    Public  hearings. 

(a)  General  rule.  All  hearings  shall  be 
open  to  the  public  unless  the  Board,  in 
its  discretion,  determines  that  holding 
an  open  hearing  would  be  contrary  to 
the  public  interest.  Within  20  days  of 
service  of  the  ivotice  or,  in  the  case  of 
change-in-control  proceeding  under 
section  7(i)(4)  pf  the  fDIA  (12  HSXl 
1817(j){4)),  within  20  days  from  service 
of  the  hearing  order,  any  respondent 
may  file  with  the  Board  a  request  for  a 
private  hearing,  and  any  party  may  file  a 
pleading  in  reply  to  such  a  request.  Such 
requests  and  replies  are  governed  by  S 
263.23.  Failure  to  file  a  request  or  a  repl; 
is  deemed  a  waiver  of  any  objections 
regarding  whether  the  hearing  will  be 
public  or  private. 

(b)  Filing  document  under  seal 
Enforcement  Counsel,  in  his  or  her 
discretion,  may  file  any  document  or 
part  of  a  document  under  seal  if 
disclosure  of  the  document  would  be 
contrary  to  the  public  interest.  The 
administrative  law  judge  shall  take  aU 
appropriate  steps  to  preserve  the 
confidentiality  of  such  documents  or 
parts  thereof,  indodiBg  dosing  portions 
of  the  hearing  to  the  public 

§  263.34    Hearino  subpoenas. 

(a]  Issuance.  (1)  Upon  application  of  a 
party  showing  general  relevance  and 
reasonableness  of  scope  of  the 
testimony  or  other  evidence  sought,  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requirii^  the  attendance  of  a  witness  at 
the  hearing  or  the  production  of 
documentary  or  physical  evidence  at 
such  hearing.  The  application  for  a 
hearing  subpoena  must  also  contain  a 
proposed  subpoena  specifying  the 
attendance  of  a  witness  or  the 
production  of  evidence  from  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia  or  as 
otherwise  provided  by  law  at  any 
designated  place  where  the  hearing  is 
being  conducted. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  During  a 
hearing,  such  applications  may  be  made 
orally  on  the  record  before  the 


administrative  law  judge.  The  party 
making  the  application  shall  serve  a 
copy  of  the  appUcation  and  the 
proposed  subpoena  on  every  other  party 
to  the  proceeding. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modiHed  form  upon  any 
conditions  consistent  with  this  subpart 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  hearing  subpoena  is 
directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
hearing  subpoena  must  be  filed  prior  to 
the  time  specified  in  the  subpoena  for 
compliance,  but  not  more  than  ten  days 
after  the  date  of  service  of  the  subpoena 
upon  the  movant 

(c)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  subpoena  issued  pursuant  to  this 
section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may 
seek  enforcement  of  the  subpoena 
pursuant  to  S  263.26(c). 

§263.35    Conduct  of  twarings. 

(a)  General  rules.  (1)  Hearings  shall 
be  conducted  so  as  to  provide  a  fair  and 
expeditious  presentation  of  the  relevant 
disputed  issues.  Each  party  has  the  right 
to  present  its  case  or  defense  by  oral 
and  documentary  evidence  and  to 
conduct  such  cross  examination  as  may 
be  required  for  full  disclosure  of  the 
facts. 

(2)  Order  oj hearing.  Enforcement 
Counsel  shall  present  its  case-in-chief 
first,  unless  otherwise  ordered  by  the 
administrative  law  judge,  or  unless 
otherwise  expressly  specified  by  law  or 
regulation.  Enforcement  Counsel  shall 
be  the  first  party  to  present  an  opening 
statement  and  a  closing  statement  and 
may  make  a  rebuttal  statement  after  the 
respondent's  closing  statement.  If  there 
are  multiple  respondents,  respondents 
may  agree  among  themselves  as  to  their 
order  of  presentation  of  their  cases,  but 
if  they  do  not  agree  the  administrative 
law  judge  shall  fix  the  order. 


(3)  StipulatioBS.  Unless  the 
administrative  law  judge  directs 
otherwise,  all  stipulations  of  fact  and 
law  previously  agreed  upon  by  the 
parties,  and  all  documents,  the 
admissibility  of  which  have  been 
previously  stipulated,  will  be  admitted 
into  evidence  upon  commencement  of 
the  hearing. 

(b)  Transcript  The  hearing  must  be 
recorded  and  transcribed.  The  transcript 
shall  be  made  available  to  any  party 
upon  payment  of  the  cost  thereof.  The 
administrative  law  judge  shall  have 
authority  to  order  the  record  corrected, 
either  upon  motion  to  correct,  upon 
stipulation  of  the  parties,  or  following 
notice  to  the  parties  upon  the 
administrative  law  judge's  own  motion. 
The  administrative  law  judge  shall  serve 
notice  upon  all  parties  that  the  certified 
transcript  together  with  all  hearing 
exhibits  and  exhibits  introduced  but  not 
admitted  into  evidence  at  the  hearing, 
has  been  filed. 

§263.36    EvMenca. 

(a)  Admissibility.  (1)  Except  as  is 
otherwise  set  forth  in  this  section, 
relevant  material,  and  reliable  evidence 
that  is  not  unduly  repetitive  is 
admissible  to  the  fullest  extent 
authorized  by  the  Administrative 
Procedure  Act  and  other  applicable  law. 

(2)  Evidence  that  would  be  admissible 
under  the  Federal  Rules  of  Evidence  is 
admissible  in  a  proceeding  conducted 
pursuant  to  this  subpart. 

(3)  Evidence  that  would  be 
inadmissible  under  the  Federal  Rules  of 
Evidence  may  not  be  deemed  or  ruled  to 
be  inadmissible  in  a  proceeding 
conducted  pursuant  to  this  subpart  if 
such  evidence  is  relevant  material, 
reliable  and  not  unduly  repetitive. 

(b)  Official  notice.  (1)  Official  notice 
may  be  taken  of  iany  material  fact  which 
may  be  judicially  noticed  by  a  United 
States  district  court  and  any  material 
information  in  the  official  public  records 
of  any  Federal  or  jstate  government 
agency. 

(2)  All  matters  officially  noticed  by 
the  administrative  law  judge  or  Board 
shall  appear  on  the  record. 

(3)  If  official  notice  is  requested  or 
taken  of  any  material  fact,  the  parties, 
upon  timely  request  shall  be  afforded 
an  opportunity  to  object 

(c)  Documents.  (1)  A  duplicate  copy  of 
a  document  is  admissible  to  the  same 
extent  as  the  original,  unless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  £opy  of  the  original. 

(2)  Subject  to  the  requirements  of 
paragraph  (a)  of  this  section,  any 
document  including  a  report  of 
examination,  supervisory  activity, 


inspection  or  visttatiea  prepared  by  an 
appropriate  Federal  financial  institution 
regulatory  agency  or  state  regulatory 
agency,  is  admissible  either  with  or 
without  a  sponsoring  witness. 

(3)  Witnesses  may  use  existing  or 
newly  created  charts,  exhibits, 
calendars,  calculations,  outlines  or  other 
graphic  material  tn  summarize, 
illustrate,  or  simplify  the  presentation  of 
testimony.  Such  materials  may.  subject 
to  the  administrative  law  judge's 
discretion,  be  used  with  or  without 
being  admitted  into  evidence. 

(d)  Objections.  [1]  Objections  to  the 
admissibility  of  evidence  must  be  timely 
made  and  rulings  on  all  objections  must 
appear  on  the  record. 

(2)  When  an  objection  to  a  question  or 
line  of  questioning  propounded  to  a 
witness  is  sustained,  the  examining 
counsel  may  make  a  specific  proffer  on 
the  record  of  what  he  or  she  expected  to 
prove  by  the  expected  testimony  of  the 
witness,  either  by  representation  of 
counsel  or  by  direct  interrogation  of  the 
witness. 

(3)  The  administrative  law  judge  shall 
retain  rejected  e^bits.  adequately 
marked  for  identification,  for  the  record, 
and  transmit  such  exhibits  to  the  Board. 

(4)  Failure  to  object  to  admission  of 
evidence  or  to  any  ruling  constitutes  a 
waiver  of  the  objection. 

(e)  Stipulations.  The  parties  may 
stipulate  as  to  any  relevant  matters  of 
fact  or  the  authentication  of  any 
relevant  documents.  Such  stipulations 
must  be  received  in  evidence  at  a 
hearing,  and  are  binding  on  the  parties 
with  respect  to  the  matters  therein 
stipulated. 

(f)  Depositions  of  unavailable 
witnesses.  (1)  If  a  witness  is  unavailable 
to  testify  at  a  hearing,  and  that  witness 
has  testified  in  a  deposition  to  which  all 
parties  in  a  proceeding  had  notice  and 
an  opportunity  to  participate,  a  party 
may  offer  as  evidence  all  or  any  part  of 
the  transcript  of  the  deposition, 
including  deposition  exhibits,  if  any. 

(2)  Such  deposition  transcript  is 
admissible  to  the  same  extent  that 
testimony  would  have  been  admissible 
had  that  person  testified  at  the  hearing, 
provided  that  if  a  witness  refused  to 
answer  proper  questions  during  the 
depositions,  the  administrative  law 
judge  may.  on  that  basis,  limit  the 
admissibiKty  of  the  deposition  in  any 
manner  that  justice  requires. 

(3)  Only  those  portions  of  a  deposition 
received  in  evidence  at  the  hearing 
constitute  a  part  of  the  record. 
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S  263.37    Proposed  findings  and 
conclusions. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Any  party  may 
file  with  the  administrative  law  judge 
proposed  Hndings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order  within  30  days  after  the  parties 
have  received  notice  that  the  transcript 
has  been  filed  with  the  administrative 
law  judge,  unless  otherwise  ordered  by 
the  administrative  law  judge. 

(2)  Proposed  findings  and  conclusions 
must  be  supported  by  citation  to  any 
relevant  authorities  and  by  page 
references  to  any  relevant  portions  of 
the  record.  A  post-hearing  brief  may  be 
filed  in  support  of  proposed  findings  and 
conclusions,  either  as  part  of  the  same 
document  or  in  a  separate  document. 
Any  party  who  fails  to  file  timely  with 
the  administrative  law  judge  any 
proposed  finding  or  conclusion  is 
deemed  to  have  waived  the  right  to  raise 
in  any  subsequent  filing  or  submission 
any  issue  not  addressed  in  such  party's 
proposed  finding  or  conclusion. 

(b)  Reply  briefs.  Reply  briefs  may  be 
filed  within  15  days  after  the  date  on 
which  the  parties'  proposed  findings, 
conclusions,  and  order  are  due.  Reply 
briefs  must  be  strictly  limited  to 
responding  to  new  matters,  issues,  or 
arguments  raised  in  another  party's 
papers.  A  party  who  has  not  filed 
proposed  findings  of  fact  and 
conclusions  of  law  or  a  post-hearing 
brief  may  not  file  a  reply  brief. 

(c)  Simultaneous  filing  required.  The 
administrative  law  judge  shall  not  order 
the  filing  by  any  party  of  any  brief  or 
reply  brief  in  advance  of  the  other 
party's  filing  of  its  brief. 

§  263.38    Recommended  decision  and 
filing  of  record. 

Within  45  days  after  expiration  of  the 
time  allowed  for  filing  reply  briefs  under 
§  263.37(b],  the  administrative  law  judge 
shall  file  with  and  certify  to  the  Board 
for  decision  the  record  of  the 
proceeding.  The  record  must  include  the 
administrative  law  judge's 
recommended  decision,  recommended 
findings  of  fact,  recommended 
conclusions  of  law,  and  proposed  order; 
all  prehearing  and  hearing  transcripts, 
exhibits,  and  rulings;  and  the  motions, 
briefs,  memoranda,  and  other  supporting 
papers  filed  in  connection  with  the 
hearing.  The  administrative  law  judge 
shall  serve  upon  each  party  the 
recommended  decision,  findings, 
conclusions,  and  proposed  order. 

§  263.39    Exceptions  to  recommended 
decision. 

(a)  Filing  exceptions.  Within  30  days 
after  ser\ice  of  the  recommended 


decision,  findings,  conclusions,  and 
proposed  order  under  §  263.38,  a  party 
may  file  with  the  Board  written 
exceptions  to  the  administrative  law 
judge's  recommended  decision,  findings, 
conclusions  or  proposed  order,  to  the 
admission  or  exclusion  of  evidence,  or 
to  the  failure  of  the  administrative  law 
judge  to  make  a  ruling  proposed  by  a 
party.  A  supporting  brief  may  be  filed  at 
the  time  the  exceptions  are  filed,  either 
as  part  of  the  same  document  or  in  a 
separate  document. 

(b)  Effect  of  failure  to  file  or  raise 
exceptions.  (1)  Failure  of  a  party  to  file 
exceptions  to  those  matters  specified  in 
paragraph  (a)  of  this  section  within  the 
time  prescribed  is  deemed  a  waiver  of 
objection  thereto. 

(2)  No  exception  need  be  considered 
by  the  Board  if  the  party  taking 
exception  had  an  opportunity  to  raise 
the  same  objection,  issue,  or  argument 
before  the  administrative  law  judge  and 
failed  to  do  so. 

(c)  Contents.  (1)  All  exceptions  and 
briefs  in  support  of  such  exceptions 
must  be  confined  to  the  particular 
matters  in,  or  omissions  from,  the 
administrative  law  judge's 
recommendations  to  which  that  party 
takes  exception. 

(2)  All  exceptions  and  briefs  in 
support  of  exceptions  must  set  forth 
page  or  paragraph  references  to  the 
specific  parts  of  the  administrative  law 
judge's  recommendations  to  which 
exception  is  taken,  the  page  or 
paragraph  references  to  those  portions 
of  the  record  relied  upon  to  support  each 
exception,  and  the  legal  authority  relied 
upon  to  support  each  exception. 

§263.40    Review  by  ttte  Board. 

(a)  Notice  of  submission  to  the  Board. 
When  the  Board  determines  that  the 
record  in  the  proceeding  is  complete,  the 
Board  shall  serve  notice  upon  the 
parties  that  the  proceeding  has  been 
submitted  to  the  Board  for  final 
decision. 

(b)  Oral  argument  before  the  Board. 
Upon  the  initiative  of  the  Board  or  on 
the  written  request  of  any  party  filed 
with  the  Board  within  the  time  for  filing 
exceptions,  the  Board  may  order  and 
hear  oral  argimient  on  the  recommended 
findings,  conclusions,  decision,  and 
order  of  the  administrative  law  judge.  A 
written  request  by  a  party  must  show 
good  cause  for  oral  argument  and  state 
reasons  why  arguments  caimot  be 
presented  adequately  in  writing.  A 
denial  of  a  request  for  oral  argument 
may  be  set  forth  in  the  Board's  final 
decision.  Oral  argument  before  the 
Board  must  be  on  the  record. 

(c)  Agency  final  decision.  (1) 
Decisional  employees  may  advise  and 


assist  the  Board  in  the  consideration 
and  disposition  of  the  case.  The  final 
decision  of  the  Board  will  be  based  upon 
review  of  the  entire  record  of  the 
proceeding,  except  that  the  Board  may 
limit  the  issues  to  be  reviewed  to  those 
findings  and  conclusions  to  which 
opposing  argiunents  or  exceptions  have 
been  filed  by  the  parties. 

(2}  The  Board  shall  render  a  final 
decision  within  90  days  after 
notification  of  the  parties  that  the  case 
has  been  submitted  for  final  decision,  or 
90  days  after  oral  argument,  whichever 
is  later,  unless  the  Board  orders  that  the 
action  or  any  aspect  thereof  be 
remanded  to  the  administrative  law 
judge  for  further  proceedings.  Copies  of 
the  final  decision  and  order  of  the  Board 
shall  be  served  upon  each  party  to  the 
proceeding,  upon  other  persons  required 
by  statute,  and,  if  directed  by  the  Board 
or  required  by  statute,  upon  any 
appropriate  state  or  Federal  supervisory 
authority. 

§  263.41    Stays  pending  Judicial  review. 

The  commencement  of  proceedings 
for  judicial  review  of  a  final  decision 
and  order  of  the  Board  may  not,  unless 
specifically  ordered  by  the  Board  or  a 
reviewing  court,  operate  as  a  stay  of  any 
order  issued  by  the  Board.  The  Board 
may,  in  its  discretion,  and  on  such  terms 
as  it  finds  just,  stay  the  effectiveness  of 
all  or  any  part  of  its  order  pending  a 
final  decision  on  a  petition  for  review  of 
that  order. 

Subpart  B— Board  Local  Rules 
Supplementing  the  Uniform  Rules 

§  263.50    Purpose  and  scope. 

(a)  This  subpart  prescribes  the  rules  of 
practice  and  procedure  governing  formal 
adjudications  set  forth  in  I  263.50(b)  of 
this  subpart,  and  supplements  the  rules 
of  practice  and  procedure  contained  in 
subpart  A  of  this  part. 

(b)  The  rules  and  procedures  of  this 
subpart  and  subpart  A  of  this  part  shall 
apply  to  the  formal  adjudications  set 
forth  in  S  263.1  of  subpart  A  and  to  the 
following  adjudications: 

(1)  Suspension  of  a  member  bank  from 
use  of  credit  facilities  of  the  Federal 
Reserve  System  under  section  4  of  the 
FRA  (12  U.S.C  301): 

(2)  Termination  of  a  bank's 
membership  in  the  Federal  Reserve 
System  under  section  9  of  the  FRA  (12 
U.S.C.  327); 

(3)  Issuance  of  a  cease-and-desist 
order  under  section  11  of  the  Clayton 
Act  (15  U.S.C.  21); 

(4)  Adjudications  under  sections  2,  3, 
or  4  of  the  BHC  Act  (12  U.S.C.  1841. 
1842,  or  1843); 


' '  Federal  Re^st 

(5)  Formal  adjudications  on 
merger  applications  under  seel 
nf  the  FDIA  (12  U.S.C.  1828(c)) 

(6)  Issuance  of  a  divestiture 
under  section  5(e)  of  the  BHC  i 
U.S.C  1844(e)): 

(7)  Imposition  of  sanctions  u 
municipal  securities  dealer  for 
Board  is  the  appropriate  reguli 
agency,  or  upon  any  person  as 
or  seeking  to  become  associati 
such  a  municipal  securities  de 
under  section  15B(c)(5)  of  the  ] 
Act  (15  U.S.C.  780-4);  and 

(8)  Proceedings  where  the  E 
otherwise  orders  that  a  formal 
be  held. 

§26S.S1    Definitions. 

As  used  in  subparts  B  throuj 
this  part: 

(a)  Secretary  means  the  Sec 
the  Board  of  Governors  of  the 
Reserve  System; 

(b)  Member  bank  means  an; 
that  is  a  member  of  the  Federa 
System. 

$263.52    Address  for  Wing. 

All  papers  to  be  filed  with  tl 

'  shall  be  filed  with  the  Secretai 

Board  of  Governors  of  the  Fed 

Reserve  System.  Washington. 

§  263.53    Discovery  depositions 

(a)  In  general.  In  addition  to 
discovery  permitted  in  subpar 
part,  limited  discovery  by  mea 
depositions  shall  be  allowed  f 
individuals  with  knowledge  ol 
material  to  the  proceeding  tha 
protected  from  discovery  by  a 
applicable  privilege,  and  of  id( 
expert  witnesses.  Except  in  ur 
cases,  accordingly,  deposition 
permitted  only  of  individuals  i 
as  hearing  witnesses,  includin 
All  discovery  depositions  mus 
completed  within  the  time  set 
263.24(d). 

(b)  Application.  A  party  wh 
to  take  a  deposition  of  any  otl 
proposed  witnesses,  shall  app 
administrative  law  judge  for  tl 
issuance  of  a  deposition  8ubp« 
subpoena  duces  tecum.  The  a| 
shall  state  the  name  and  addr 
proposed  deponent  the  subjet 
of  the  testimony  expected  froi 
deponent  and  its  relevancy  to 
proceeding,  and  the  address  o 
and  the  time,  no  sooner  than  t 
after  the  service  of  the  subpoe 
taking  of  the  deposition.  Any  i 
application  shall  be  treated  ai 
subject  to  the  rules  governing 
practice  set  forth  in  (  263.23. 

(c)  issuance  of  subpoena.  Tl 
administrative  law  judge  shaL 
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assist  the  Board  in  the  consideration 
and  disposition  of  the  case.  The  final 
decision  of  the  Board  will  be  based  upon 
review  of  the  entire  record  of  the 
proceeding,  except  that  the  Board  may 
limit  the  issues  to  be  reviewed  to  those 
findings  and  conclusions  to  which 
opposing  argiunents  or  exceptions  have 
been  filed  by  the  parties. 

(2)  The  Board  shall  render  a  final 
decision  within  90  days  after 
notification  of  the  parties  that  the  case 
has  been  submitted  for  final  decision,  or 
90  days  after  oral  argument,  whichever 
is  later,  unless  the  Board  orders  that  the 
action  or  any  aspect  thereof  be 
remanded  to  the  administrative  law 
judge  for  further  proceedings.  Copies  of 
the  final  decision  and  order  of  the  Board 
shall  be  served  upon  each  party  to  the 
proceeding,  upon  other  persons  required 
by  statute,  and,  if  directed  by  the  Board 
or  required  by  statute,  upon  any 
appropriate  state  or  Federal  supervisory 
authority. 

§  263.41    Stays  pending  |udlcial  rtview. 

The  commencement  of  proceedings 
for  judicial  review  of  a  final  decision 
and  order  of  the  Board  may  not  unless 
specifically  ordered  by  the  Board  or  a 
reviewing  court,  operate  as  a  stay  of  any 
order  issued  by  the  Board.  The  Board 
may,  in  its  discretion,  and  on  such  terms 
as  it  finds  just  stay  the  effectiveness  of 
all  or  any  part  of  its  order  pending  a 
final  decision  on  a  petition  for  review  of 
that  order. 

Subpart  B— Board  Local  Rules 
Supplementing  the  Uniform  Rules 

S  263.50    Purpose  and  scop*. 

(a)  This  subpart  prescribes  the  rules  of 
practice  and  procedure  governing  formal 
adjudications  set  forth  in  S  263.50(b)  of 
this  subpart  and  supplements  the  rules 
of  practice  and  procedure  contained  in 
subpart  A  of  this  part. 

(b)  The  rules  and  procedures  of  this 
subpart  and  subpart  A  of  this  part  shall 
apply  to  the  formal  adjudications  set 
forth  in  S  263.1  of  subpart  A  and  to  the 
following  adjudications: 

(1]  Suspension  of  a  member  bank  from 
use  of  credit  facilities  of  the  Federal 
Reserve  System  under  section  4  of  the 
FRA  (12  U.S.C.  301); 

(2)  Termination  of  a  bank's 
membership  in  the  Federal  Reserve 
System  under  section  9  of  the  FRA  (12 
U.S.C.  327); 

(3)  Issuance  of  a  cease-and-desist 
order  under  section  11  of  the  Clayton 
Act  (15  U.S.C.  21); 

(4)  Adjudications  under  sections  2, 3, 
or  4  of  the  BHC  Act  (12  U.S.C.  1841, 
1842.  or  1843): 


(5)  Formal  adjudications  on  bank 
merger  applications  under  section  lB(c) 
of  the  FDIA  (12  U.S.C.  ia28(cH; 

(6)  Issuance  of  a  divestiture  order 
under  section  5(e)  of  the  BHC  Act  (12 
U.S.C.  1844(e)); 

(7)  Imposition  of  sanctions  upon  any 
municipal  securities  dealer  for  which  the 
Board  is  the  appropriate  regulatory 
agency,  or  upon  any  person  associated 
or  seeking  to  become  associated  with 
such  a  municipal  securities  dealer, 
under  section  15fi(c)(5]  of  the  Exchange 
Act  (15  U.S.a  780-4);  and 

(8)  Proceedings  where  the  Board 
otherwise  orders  that  a  formal  hearing 
be  held. 

§  26S.S1    Definitions. 

As  used  in  subparts  B  through  G  of 
this  part: 

(a)  Secretary  means  the  Secretary  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System; 

(b)  Member  bank  means  any  bank 
that  is  a  member  of  the  Federal  Reserve 
System. 

y  263.52    Afldress  for  fiwiQ. 
All  papers  to  be  filed  with  the  Board 
.  shall  be  filed  with  the  Secretary  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC  20551. 

§  263.53    Diseovery  depositions. 

(a)  In  general.  In  addition  to  the 
discovery  permitted  in  subpart  A  of  this 
part,  limited  discovery  by  means  of 
depositions  shall  l>e  allowed  for 
individuals  with  knowledge  of  facts 
material  to  the  proceeding  that  are  not 
protected  from  discovery  by  any 
applicable  privilege,  and  of  identified 
expert  witnesses.  Except  in  unusual 
cases,  accordingly,  depositions  will  be 
permitted  only  of  individuals  identified 
as  hearing  witnesses,  including  experts. 
All  discovery  depositions  must  be 
completed  within  the  time  set  forth  in  S 
263.24(d). 

(b)  Application.  A  party  who  desires 
to  take  a  deposition  of  any  other  party's 
proposed  witnesses,  shall  apply  to  the 
administrative  law  judge  for  the 
issuance  of  a  deposition  subpoena  or 
subpoena  duces  tecum.  The  application 
shall  state  the  name  and  address  of  the 
proposed  deponent  the  subject  matter 
of  the  testimony  expected  from  the 
deponent  and  its  relevancy  to  the 
proceeding,  and  the  address  of  the  place 
and  the  time,  no  sooner  than  ten  days 
after  the  service  of  the  subpoena,  for  the 
taking  of  the  deposition.  Any  such 
application  shall  be  treated  as  ■  motion 
subject  to  the  rules  governing  motions 
practice  set  forth  in  S  263.23. 

(c)  Issuance  of  subpoena.  The 
administrative  law  judge  shall  issue  the 


requested  deposition  subpoena  or 
subpoena  duces  tecum  upon  a  finding 
that  the  application  satisfies  the 
requirements  of  this  section  and  of  \ 
263.24.  If  the  administrative  law  judge 
determines  that  the  taking  of  the 
deposition  or  its  proposed  location  is,  in 
whole  or  in  part  unnecessary, 
uiu^asonable,  oppressive,  excessive  in 
scope  or  unduly  biutlensome,  he  or  she 
may  deny  the  application  or  may  grant  it 
upon  such  conditions  as  justice  may 
require.  The  party  obtaining  the 
deposition  sutipoena  or  subpoena  duces 
tecum  shall  be  responsible  for  serving  it 
on  the  deponent  and  all  parties  to  the 
proceeding  in  accordance  with  S  263.11. 

(d)  Motion  to  quash  or  modify.  A 
person  named  in  a  deposition  subpoena 
or  subpoena  duces  tecum  may  file  a 
motion  to  quash  or  modify  the  subpoena 
or  for  the  issuance  of  a  protective  order. 
Such  motions  must  be  filed  within  ten 
days  following  service  of  the  subpoena, 
but  in  all  cases  at  least  five  days  prior  to 
the  commencement  of  the  scheduled 
deposition.  The  motion  must  be 
accompanied  by  a  statement  of  die 
reasons  for  granting  the  motion  and  a 
copy  of  the  motion  and  the  statement 
must  be  served  on  the  party  which 
requested  the  subpoena.  Only  the  party 
requestiDg  the  subpoena  may  file  a 
response  to  a  motion  to  quash  or  modify, 
and  any  such  response  shall  be  filed 
within  five  days  following  service  of  the 
motion. 

(e)  Enforcement  of  a  deposition 
subpoena.  Enforcement  of  a  deposition 
subpoena  shall  be  in  accordance  with 
the  procedures  set  forth  in  %  263.27(d). 

(f)  Conduct  of  the  deposition.  The 
deponent  shall  be  duly  sworn,  and  each 
party  shall  have  the  right  to  examine  the 
deponent  with  respect  to  all  non- 
privileged,  relevant  and  material 
matters.  Objections  to  questions  or 
evidence  shall  be  in  the  short  form, 
stating  the  ground  for  the  objection. 
Failure  to  object  to  questions  or 
evidence  shall  not  be  deemed  a  waiver 
except  where  the  grounds  for  the 
objection  might  have  been  avoided  if  the 
objection  had  been  timely  presented. 
The  discovery  deposition  shall  be 
transcribed  or  otherwise  recorded  as 
agreed  amtmg  the  parties. 

(g)  Protective  orders.  At  any  time 
during  the  taking  of  a  discovery 
deposition,  on  the  motion  of  any  party 
or  of  the  deponent  die  administrative 
law  judge  may  terminate  or  limit  the 
scope  and  manner  of  the  deposition 
upon  a  finding  that  grounds  exist  for 
such  relief.  Grounds  for  terminating  or 
limiting  the  taking  of  a  discovery 
deposition  include  a  finding  that  the 
discovery  deposition  is  being  conducted 
in  bad  faith  or  in  such  a  manner  as  to: 


(IJ  Unreasonably  annoy,  embarrass, 
or  oppress  the  deponent 

(2)  Unreasonably  probe  into  privilege, 
irrelevant  or  immaterial  aoatters:  or 

(3)  Unreasonably  attempt  to  pry  intoa 
party's  preparation  for  trial. 

§263.54    IMegattoa  to  the  Office  Of 
FInancM  tiistltutlon  Adjudication. 

Unless  otherwise  ordered  by  the 
Board,  administrative  adjudications 
subject  to  subpart  A  of  this  part  shall  be 
conducted  by  an  administrative  law 
judge  of  OFIA. 

$26X55    Board  as  PrsskHngOfflear. 

The  Board  may,  in  its  discretion, 
designate  itself,  one  or  more  of  its 
members,  or  an  authorized  officer,  to  act 
as  presiding  officer  in  a  formal  hearing. 
In  such  a  proceeding,  proposed  findings 
and  conclusions,  briefs,  and  other 
submissions  by  the  parties  permitted  in 
subpart  A  shall  be  filed  with  the 
Secretary  for  consideration  by  the 
Board.  Sections  263.36  and  263.39  of 
subpart  A  will  not  apply  to  proceedings 
conducted  under  this  section.  - 

{263:56    InWal Ucensing ProcMdlngs. 

Proceedings  with  respect  to 
applications  for  initial  licenses  shall 
include,  but  not  be  limited  to, 
applications  for  Board  approval  under 
section  a  of  the  BHC  Act  and  such 
proceedings  as  may  be  ordered  by  the 
Board  with  respect  to  applications  under 
section  18(c)  of  the  FDIA.  In  such  initial 
licensing  proceedings,  the  procedmet 
set  forth  in  subpart  A  of  this  part  shall 
apply,  except  that  the  Board  may 
designate  a  Board  Counsel  to  represent 
the  Board  in  a  nonadversary  capacity 
for  the  purpose  of  developing  for  the 
record  information  relevant  to  the  issues 
to  be  determined  by  the  Presiding 
Officer  and  the  Board.  In  such 
proceedings,  Board  Counsel  shall  be 
considered  to  be  a  decisional  employee 
for  purposes  of  §§  263.9  and  263.40  of 
subpart  A. 

Subpart  C— Rules  and  Procedures  for 
Assessment  and  Collection  of  Civfl 
Money  Penalties 

{263.60    SfopS- 

The  Uniform  Rules  set  forth  in  subpart 
A  of  this  part  shall  govern  the 
procedures  for  assessment  of  civil 
money  penalties,  except  as  otherwnse 
provided  in  this  subpart 

{  263.61    Opportunity  for  informal 
proceeding. 

In  the  sole  discretion  of  the  Board's 
General  Counsel  the  General  Counsel 
may,  prior  to  the  issuance  by  the  Board 
of  a  notice  of  assessment  of  dvil 
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penalty,  advise  the  affected  person  that 
the  issuance  of  a  notice  of  assessment  of 
civil  penalty  is  being  considered  and  the 
reasons  and  authority  for  the  proposed 
assessment.  The  General  Counsel  may 
provide  the  person  an  opportunity  to 
present  vs^itten  materials  or  request  a 
conference  with  members  of  the  Board's 
staff  to  show  that  the  penalty  should  not 
be  assessed  or,  if  assessed,  should  be 
reduced  in  amount. 

S  263.62    Retevant  considerations  for 
assessment  of  civil  penalty. 

In  determining  the  amount  of  the 
penalty  to  be  assessed,  the  Board  shall 
take  into  account  the  appropriateness  of 
the  penalty  with  respect  to  the  financial 
resources  and  good  faith  of  the  person 
charged,  the  gravity  of  the  misconduct, 
the  history  of  previous  misconduct,  the 
economic  benefit  derived  by  the  person 
from  the  misconduct,  and  such  other 
matters  as  justice  may  require. 

S  263.63    Assessment  order. 

(a)  In  the  event  of  consent  to  an 
assessment  by  the  person  concerned,  or 
if.  upon  the  record  made  at  an 
administrative  hearing,  the  Board  finds 
that  the  grounds  for  having  assessed  the 
penalty  have  been  established,  the 
Board  may  issue  a  final  order  of 
assessment  of  civil  penalty.  In  its  final 
order,  the  Board  may  modify  the  amount 
of  the  penalty  specified  in  the  notice  of 
assessment. 

(b)  An  assessment  order  is  effective 
immediately  upon  issuance,  or  upon 
such  other  date  as  may  be  specified 
therein,  and  shall  remain  effective  and 
enforceable  until  it  is  stayed,  modified, 
terminated,  or  set  aside  by  action  of  the 
Board  or  a  reviewing  court. 

§  263.64    Payment  of  civil  penalty. 

(a)  The  date  designated  in  the  notice 
of  assessment  for  payment  of  the  civil 
penalty  will  normally  be  60  days  from 
the  issuance  of  the  notice.  If,  however, 
the  Board  finds  in  a  specific  case  that 
the  purposes  of  the  authorizing  statute 
would  be  better  served  if  the  60-day 
period  is  changed,  the  Board  may 
shorten  or  lengthen  the  period  or  make 
the  civil  penalty  payable  immediately 
upon  receipt  of  the  notice  of  assessment. 
If  a  timely  request  for  a  formal  hearing 
to  challenge  an  assessment  of  civil 
penalty  is  filed,  payment  of  the  penally 
shall  not  be  required  unless  and  until 
the  Board  issues  a  final  order  of 
assessment  following  the  hearing.  If  an 
assessment  order  is  issued,  it  will 
specify  the  date  by  which  the  civil 
penalty  should  be  paid  or  collected. 

(b)  Checks  in  payment  of  civil 
penalties  should  be  made  payable  to  the 
"Board  of  Governors  of  the  Federal 


Reserve  System."  Upon  collection,  the 
Board  shall  forward  the  amount  of  the 
penalty  to  the  Treasury  of  the  Unitad 
States. 

Subpart  D— Rules  and  Procedures 
Applicable  to  Suspension  or  Removal 
of  an  Institution-Affiliated  Party  Where 
a  Felony  is  Charged  or  Proven 

§  263.70    Purpose  and  scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  apply  to  informal  hearings 
afforded  to  any  institution-affiliated 
party  for  whom  the  Board  is  the 
appropriate  regulatory  agency,  who  has 
been  suspended  or  removed  from  office 
or  prohibited  from  further  participation 
in  any  manner  in  the  conduct  of  the 
institution's  affairs  by  a  notice  or  order 
issued  by  the  Board  upon  the  grounds 
set  forth  in  section  8(g)  of  the  FDIA  (12 
U.S.C.  1818(g)). 

§  263.7 1    Notice  or  order  of  suspension, 
removal,  or  prohibition. 

(a)  Grounds.  The  Board  may  suspend 
an  institution-affiliated  party  from  office 
or  prohibit  an  institution-affiliated  party 
from  further  participation  in  any  manner 
in  the  conduct  of  an  institution's  affairs 
when  the  person  is  charged  in  any 
information,  indictment,  or  complaint 
authorized  by  a  United  States  attorney 
with  the  commission  of,  or  participation 
in,  a  crime  involving  dishonesty  or 
breach  of  trust  that  is  punishable  by 
imprisonment  for  a  term  exceeding  one 
year  under  State  or  Federal  law.  The 
Board  may  remove  an  institution- 
affiliated  party  from  office  or  prohibit  an 
institution-affiliated  party  from  further 
participation  in  any  manner  in  the 
conduct  of  an  institution's  affairs  when 
the  person  is  convicted  of  such  an 
offense  and  the  conviction  is  not  subject 
to  further  direct  appellate  review.  The 
Board  may  suspend  or  remove  an 
institution-affiliated  party  or  prohibit  an 
institution-affiliated  party  from 
participation  in  an  institution's  affairs  in 
these  circumstances  if  the  Board  finds 
that  continued  service  to  the  financial 
institution  or  participation  in  its  affairs 
by  the  institution-affiliated  party  may 
pose  a  threat  to  the  interests  of  the 
institution's  depositors  or  may  threaten 
to  impair  public  confidence  in  the 
financial  institution. 

(b)  Contents.  The  Board  commences  a 
suspension,  removal,  or  prohibition 
action  under  this  subpart  with  the 
issuance,  and  service  upon  a  institution- 
affiliated  party,  of  a  notice  of 
suspension  from  office,  or  order  of 
removal  from  office,  or  notice  or  order  of 
prohibition  from  participation  in  the 
financial  institution's  affairs.  Such  a 
notice  or  order  shall  indicate  the  basis 


for  the  suspension,  removal,  or 
prohibition  and  shall  inform  the 
institution-affiliated  party  of  the  right  to 
request  in  writing,  within  30  days  of 
service  of  the  notice  or  order,  an 
opportunity  to  show  at  an  informal 
hearing  that  continued  service  to,  or 
participation  in  the  conduct  of  the 
affairs  of.  the  financial  institution  does 
not  and  is  not  likely  to  pose  a  threat  to 
the  interests  of  the  financial  institution's 
depositors  or  threaten  to  impair  public 
confidence  in  the  financial  institution. 
Failure  to  file  a  timely  request  for  an 
informal  hearing  shall  be  deemed  to  be  a 
waiver  of  the  right  to  request  such  a 
hearing.  A  notice  of  suspension  or 
prohibition  shall  remain  in  effect  until 
the  criminal  charge  upon  which  the 
notice  is  based  is  finally  disposed  of  or 
until  the  notice  is  terminated  by  the 
Board. 

(c)  Service.  The  notice  or  order  shall 
be  served  upon  the  affiliated  financial 
institution  concerned,  whereupon  the 
institution-affiliated  party  shall 
immediately  cease  service  to  the 
financial  institution  or  further 
participation  in  any  manner  in  the 
conduct  of  the  affairs  of  the  financial 
institution.  A  notice  or  order  of 
suspension,  removal,  or  prohibition  may 
be  served  by  any  of  the  means 
authorized  for  service  under  S 
263.11(c)(2)  of  subpart  A. 

§  263.72    Request  for  Informal  hearing. 

An  institution-affiliated  party  who  is 
suspended  or  removed  from  office  or 
prohibited  from  participation  in  the 
institution's  affairs  may  request  an 
informal  hearing  within  30  days  of 
service  of  the  notice  or  order.  The 
request  shall  be  filed  in  writing  with  the 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  The  request  shall  state  with 
particularity  the  relief  desired  and  the 
grounds  therefor  and  shall  include, 
when  available,  supporting  evidence  in 
the  form  of  affidavits.  If  the  institution- 
affiliated  party  desires  to  present  oral 
testimony  or  witnesses  at  the  hearing, 
the  institution-affiliated  party  must 
include  a  request  to  do  so  with  the 
request  for  informal  hearing.  The 
request  to  present  oral  testimony  or 
witnesses  shall  specify  the  names  of  the 
witnesses  and  the  general  nature  of  their 
expected  testimony. 

§  263.73    Order  for  Informal  hearing. 

(a)  Issuance  of  hearing  order.  Upon 
receipt  of  a  timely  request  for  an 
informal  hearing,  the  Secretary  shall 
promptly  issue  an  order  directing  an 
informal  hearing  to  commence  within  30 
days  of  the  receipt  of  the  request.  At  the 
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request  of  the  institution-affilia 
the  Secretary  may  order  the  he 
commence  at  a  time  more  than 
after  the  receipt  of  the  request 
hearing.  The  hearing  shall  be  h 
Washington.  DC  or  at  such  oth 
as  may  be  designated  by  the  Si 
before  presiding  officers  desigr 
the  Secretary  to  conduct  the  he 
The  presiding  officers  normallj 
include  representatives  from  th 
Legal  Division  and  the  Divisior 
Banking  Supiervision  and  Regul 
from  the  apfiropriate  Federal  R 
Bank. 

(b)  Waiver  of  oral  hearing,  fi 
Institution-affiliated  party  may 
writing  his  or  her  right  to  an  or 
and  instead  elect  to  have  the  n 
determined  by  the  Board  solelj 
basis  of  written  submissions. 

(c)  Hearing  procedures.  (1)  T 
institution-affiliated  party  may 
at  the  hearing  personally,  throi 
counsel,  or  personally  with  coi 
institution-affiliated  party  shal 
right  to  introduce  relevant  writ 
materials  and  to  present  an  on 
argument.  The  institution-affili 
party  may  introduce  oral  testir 
present  witnesses  only  if  exprt 
authorized  by  the  Board  or  the 
Secretary.  Except  as  provided 
263.11,  the  adjudicative  proced 
the  Administrative  Procedure  i 
U.S.C.  554-557)  and  of  subpart 
part  shall  not  apply  to  the  infoi 
hearing  ordered  under  this  sub 
imless  the  Board  orders  that  si 
of  this  part  applies. 

(2)  The  informal  hearing  sha 
recorded  and  a  transcript  shall 
furnished  to  the  institution-affi 
party  upon  request  and  after  tl 
payment  of  the  cost  thereof.  W 
need  not  be  sworn,  unless  spec 
requested  by  a  party  or  the  pre 
officers.  The  presiding  officer^ 
questions  of  any  witness. 

(3)  The  presiding  officers  ma 
the  record  to  be  kept  open  for  i 
reasonable  period  following  th 
(normally  five  business  days), 
which  time  additional  submiss 
the  record  may  be  made.  Then 
record  shall  be  closed. 

(d)  Authority  of  presiding  of, 
the  course  of  or  in  connection  ' 
proceeding  under  this  subpart, 
or  the  presiding  officers  are  au 
to  administer  oaths  and  affirm 
take  or  cause  to  be  taken  depo 
Issue,  quash  or  modify  subpoei 
subpoenas  duces  tecum,  and.  f 
enforcement  thereof,  to  apply  I 
appropriate  United  States  disti 
All  action  relating  to  depositio 
subpoenas  shall  be  in  accorda: 
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for  the  suspension,  removal,  or 
prohibition  and  shall  inform  the 
institution-affiliated  party  of  the  right  to 
request  in  writing,  within  30  days  of 
service  of  the  notice  or  order,  an 
opportunity  to  show  at  an  informal 
hearing  that  continued  service  to,  or 
participation  in  the  conduct  of  the 
affairs  of,  the  financial  institution  does 
not  and  is  not  likely  to  pose  a  threat  to 
the  interests  of  the  financial  institution's 
depositors  or  threaten  to  impair  public 
confidence  in  the  financial  institution. 
Failure  to  file  a  timely  request  for  an 
informal  hearing  shall  be  deemed  to  be  a 
waiver  of  the  right  to  request  such  a 
hearing.  A  notice  of  suspension  or 
prohibition  shall  remain  in  effect  until 
the  criminal  charge  upon  which  the 
notice  is  based  is  finally  disposed  of  or 
until  the  notice  is  terminated  by  the 
Board. 

(c)  Service.  The  notice  or  order  shall 
be  served  upon  the  affiUated  financial 
institution  concerned,  whereupon  the 
Institution-affiliated  party  shall 
immediately  cease  service  to  the 
financial  institution  or  further 
participation  in  any  manner  in  the 
conduct  of  the  affairs  of  the  financial 
institution.  A  notice  or  order  of 
suspension,  removal,  or  prohibition  may 
be  served  by  any  of  the  means 
authorized  for  service  under  S 
263.11(c)(2)  of  subpart  A. 

§263.72    Request  for  Infonnal  hearing. 

An  institution-affiliated  party  who  is 
suspended  or  removed  from  office  or 
prohibited  from  participation  in  the 
institution's  affairs  may  request  an 
informal  hearing  within  30  days  of 
service  of  the  notice  or  order.  The 
request  shall  be  filed  in  writing  with  the 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20351.  The  request  shall  state  with 
particularity  the  relief  desired  and  the 
grounds  therefor  and  shall  include, 
when  available,  supporting  evidence  in 
the  form  of  affidavits.  If  the  institution- 
affiliated  party  desires  to  present  oral 
testimony  or  witnesses  at  the  hearing, 
the  institution-affiliated  party  must 
include  a  request  to  do  so  with  the 
request  for  informal  hearing.  The 
request  to  present  oral  testimony  or 
witnesses  shall  specify  the  names  of  the 
witnesses  and  the  general  nature  of  their 
expected  testimony. 

§  263.73    Order  for  Informal  hearing. 

(a)  Issuance  of  hearing  order.  Upon 
receipt  of  a  timely  request  for  an 
informal  hearing,  the  Secretary  shall 
promptly  issue  an  order  directing  an 
informal  hearing  to  commence  within  30 
days  of  the  receipt  of  the  request.  At  the 


request  of  the  institution-affiliated  party, 
the  Secretary  may  order  the  hearing  to 
commence  at  a  time  more  than  30  days 
after  the  receipt  of  the  request  for 
hearing.  The  hearing  shall  be  held  in 
Washington.  DC  or  at  such  other  place 
as  may  be  designated  by  the  Secretary, 
before  presiding  officers  designated  by 
the  Secretary  to  conduct  the  hearing. 
The  presiding  o^icers  normally  will 
include  representatives  from  the  Board's 
Legal  Division  and  the  Division  of 
Banking  Supervision  and  Regulation  and 
from  the  appropriate  Federal  Reserve 
Banlo 

(b)  Waiver  of  oral  hearing.  A 
institution-affiliated  party  may  waive  in 
writing  his  or  her  right  to  an  oral  hearing 
and  instead  elect  to  have  the  matter 
determined  by  the  Board  solely  on  the 
basis  of  written  submissions. 

(c)  Hearing  procedures.  (1)  The 
institution-affiliated  party  may  appear 
at  the  hearing  personally,  through 
counsel,  or  personally  with  counsel.  The 
institution-affiliated  party  shall  have  the 
right  to  introduce  relevant  written 
materials  and  to  present  an  oral 
argument.  The  institution-affiliated 
party  may  introduce  oral  testimony  and 
present  witnesses  only  if  expressly 
authorized  by  the  Board  or  the 
Secretary.  Except  as  provided  in  S 
263.11,  the  adjudicative  procedures  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  554-557)  and  of  subpart  A  of  this 
part  shall  not  apply  to  the  informal 
hearing  ordered  under  this  subpart 
unless  the  Board  orders  that  subpart  A 
of  this  part  apphes. 

(2)  The  informal  hearing  shall  be 
recorded  and  a  transcript  shall  be 
furnished  to  the  institution-affiliated 
party  upon  request  and  after  the 
payment  of  the  cost  thereof.  Witnesses 
need  not  be  sworn,  unless  specifically 
requested  by  a  party  or  the  presiding 
officers.  The  presiding  officer^  may  ask 
questions  of  any  witness. 

(3)  The  presiding  officers  may  order 
the  record  to  be  kept  open  for  a 
reasonable  period  following  the  hearing 
(normally  five  business  days),  during 
which  time  additional  submissions  to 
the  record  may  be  made.  Thereafter,  the 
record  shall  be  closed. 

(d)  Authority  of  presiding  officers.  In 
the  course  of  or  in  connection  with  any 
proceeding  under  this  subpart,  the  Board 
or  the  presiding  officers  are  authorized 
to  administer  oaths  and  affirmations,  to 
take  or  cause  to  be  taken  depositions,  to 
Issue,  quash  or  modify  subpoenas  and 
subpoenas  duces  tecum,  and.  for  the 
enforcement  thereof,  to  apply  to  an 
appropriate  United  States  district  courL 
All  action  relating  to  depositions  and 
subpoenas  shall  be  in  accordance  with 


the  rules  provided  in  S  9  263.34  and 
283.53. 

(e)  Recommendation  of  presiding 
officers.  The  presiding  officers  shall 
make  a  recommendation  to  the  Board 
concerning  the  notice  or  order  of 
suspension,  removal,  or  prohibition 
within  20  calendar  days  following  the 
close  of  the  record  on  the  hearing. 

$263.74    Decision  of  the  Board. 

(a)  Within  60  days  following  the  close 
of  the  record  on  the  hearing,  or  receipt 
of  written  submissions  where  a  hearing 
has  been  waived,  the  Board  shall  notify 
the  institution-affiliated  party  whether 
the  notice  of  suspension  or  prohibition 
will  be  continued,  terminated,  or 
otherwise  modified,  or  whether  the 
order  of  removal  or  prohibition  will  be 
rescinded  or  otherwise  modified.  The 
notification  shall  contain  a  statement  of 
the  basis  for  any  adverse  decision  by 
the  Board.  In  the  case  of  a  decision 
favorable  to  the  institution-affiliated 
party,  the  Board  shall  take  prompt 
action  to  rescind  or  otherwise  modify 
the  order  of  suspension,  removal  or 
prohibition. 

(b)  In  deciding  the  question  of 
suspension,  removal,  or  prohibition 
under  this  subpart  the  Board  shall  not 
rule  on  the  question  of  the  guilt  or 
innocence  of  the  individual  with  respect 
to  the  crime  with  which  the  individual 
has  been  charged. 

Sul>part  E— Procedure*  for  Issuance 
and  Enforcement  of  Directives  to 
Maintain  Adequate  Capital 

S  263J0    Purpose  and  scope. 

This  subpart  establishes  procedures 
under  which  the  Board  may  issue  a 
directive  or  take  other  action  to  require 
a  state  member  bank  or  a  bank  holding 
company  to  achieve  and  maintain 
adequate  capital. 

9263J1    Definitions. 

(a)  Bank  holding  company  means  any 
company  that  controls  a  bank  as  defined 
in  section  2  of  the  BHC  Act.  12  U.S.C. 
1841,  and  in  the  Board's  Regulation  Y  (12 
CFR  225.2(b))  or  any  direct  or  indirect 
subsidiary  thereof  other  than  a  bank 
subsidiary  as  defined  in  section  2(c)  of 
the  BHC  Act,  12  U.S.C.  1841(c),  and  in 
the  Board's  Regulation  Y  (12  CFR 
225.2(a)). 

(b)  Capital  Adequacy  Guidelines 
means  those  guidelines  for  bank  holding 
companies  and  state  member  banks 
contained  in  appendices  A  and  0  to  the 
Board's  Regulation  Y  (12  CFR  Part  225). 
and  in  Appendix  A  to  the  Board's 
Regulation  H  (12  CFR  part  208),  or  any 
succeeding  capital  guidelines 
promulgated  by  the  Board. 


(c)  Directive  means  a  final  order 
issued  by  the  Board  pursuant  to  ILSA 
(12  U.S.C.  3907(b)(2])  requiring  a  state 
member  bank  or  bank  holding  company 
to  increase  capital  to  or  maintain  capital 
at  the  minimum  level  set  forth  in  the 
Board's  Capital  Adequacy  Guidelines  or 
as  otherwise  established  under 
procedures  described  in  (  263.85  of  this 
subpart 

(d)  State  member  bank  means  any 
state-chartered  bank  that  is  a  member  of 
the  Federal  Re8er\'e  System. 

g263.a2    E8tai>Ash(Twnt  of  minknum  capital 


The  Board  has  established  minimum 
capital  levels  for  state  member  banks 
and  bank  holding  companies  in  its 
Capital  Adequacy  Guidelines.  The 
Board  may  set  higher  capital  levels  as 
nece8sar>-  and  appropriate  for  a 
particular  state  member  bank  or  bank 
holding  company  based  upon  its 
financial  condition,  managerial 
resources,  prospects,  or  similar  factors, 
pursuant  to  the  procedures  set  forth  In  i 
263.85  of  this  subpart. 

{263.63    issuance  of  capital  directives. 

(a)  Notice  of  intent  to  issue  directive. 
if  a  state  member  bank  or  bank  holding 
company  is  operating  with  less  than  the 
minimum  level  of  capital  established  in 
the  Board's  Capital  Adequacy 
Guidelines,  or  as  otherwise  established 
under  the  procedures  described  in  J 
263.85  of  this  subpart.the  Board  may 
issue  and  serve  upon  such  state  member 
bank  or  bank  holding  company  written 
notice  of  the  Board's  intent  to  issue  a 
directive  to  require  the  bank  or  bank 
holding  company  to  achieve  and 
maintain  adequate  capital  within  a 
specified  time  period. 

(b)  Contents  of  notice.  The  notice  of 
intent  to  issue  a  directive  shall  include: 

(1)  The  required  minimum  level  of 
capital  to  be  achieved  or  maintained  by 
the  institution; 

(2)  Its  current  level  of  capital; 

(3)  The  proposed  increase  in  capital 
needed  to  meet  the  minimum 
requirements; 

(4)  The  proposed  date  or  schedule  for 
meeting  these  minimum  requirements; 

(5)  When  deemed  appropriate, 
specific  details  of  a  proposed  plan  for 
meeting  the  minimum  capital 
requirements;  and 

(6)  The  date  for  a  written  response  by 
the  bank  or  bank  holding  company  (o 
the  proposed  directive,  which  shall  be  at 
least  14  days  from  the  date  of  issuance 
of  the  notice  unless  the  Board 
determines  a  shorter  period  is  necessary 
because  of  the  financial  condition  of  the 
bank  or  bank  holding  company. 
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(c)  Response  to  notice.  The  bank  or 
bank  holding  company  may  Hie  a 
written  response  to  the  notice  within  the 
time  period  set  by  the  Board.  The 
response  may  include: 

(1)  An  explanation  why  a  directive 
should  not  be  issued; 

(2)  Any  proposed  modification  of  the 
terms  of  the  directive; 

(3)  Any  relevant  information, 
mitigating  circumstances, 
documentation  or  other  evidence  in 
support  of  the  institution's  position 
regarding  the  proposed  directive;  and 

(4)  The  institution's  plan  for  attaining 
the  required  level  of  capital. 

(d)  Failure  to  file  response.  Failure  by 
the  bank  or  bank  holding  company  to 
nie  a  written  response  to  the  notice  of 
intent  to  issue  a  directive  within  the 
specified  time  period  shall  constitute  a 
waiver  of  the  opportunity  to  respond 
and  shall  constitute  consent  to  the 
issuance  of  such  directive. 

(e)  Board  consideration  of  response. 
After  considering  the  response  of  the 
bank  or  bank  holding  company,  the 
Board  may: 

(1)  Issue  the  directive  as  originally 
proposed  or  in  modified  form; 

(2)  Determine  not  to  issue  a  directive 
and  so  notify  the  bank  or  bank  holding 
company;  or 

(3J  Seek  additional  information  or 
clarification  of  the  response  by  the  bank 
or  bank  holding  company. 

(f)  Contents  of  directive.  Any  directive 
issued  by  the  Board  may  order  the  bank 
or  bank  holding  company  to: 

(1)  Achieve  or  maintain  the  minimum 
capital  requirement  established 
pursuant  to  the  Board's  Capital 
Adequacy  Guidelines  or  the  procedures 
in  S  263.85  of  this  subpart  by  a  certain 
date; 

(2)  Adhere  to  a  previously  submitted 
plan  or  submit  for  approval  and  adhere 
to  a  plan  for  achieving  the  minimum 
capital  requirement  by  a  certain  date; 

(3)  Take  other  specific  action  as  the 
Board  directs  to  achieve  the  minimum 
capital  levels,  including  requiring  a 
reduction  of  assets  or  asset  growth  or 
restriction  on  the  payment  of  dividends; 
or 

(4)  Take  any  combination  of  the  above 
actions. 

(g)  Request  for  reconsideration  of 
directive.  Any  state  member  bank  or 
bank  holding  company,  upon  a  change 
in  circumstances,  may  request  the  Board 
to  reconsider  the  terms  of  a  directive 
and  may  propose  changes  in  the  plan 
under  which  it  is  operating  to  meet  the 
required  minimum  capital  level.  The 
directive  and  plan  continue  in  effect 
while  such  request  is  pending  before  the 
Board. 


S  263.84    Enforcement  of  directtv*. 

(a)  Judicial  and  administrative 
remedies.  (1)  Whenever  a  bank  or  bank 
holding  company  fails  to  follow  a 
directive  issued  under  this  subpart,  or  to 
submit  or  adhere  to  a  capital  adequacy 
plan  as  required  by  such  directive,  the 
Board  may  seek  enforcement  of  the 
directive,  including  the  capital  adequacy 
plan,  in  the  appropriate  United  State 
district  court,  pursuant  to  section  908 
(b)(2)(B)(ii)  of  ILSA  (12  U.S.C. 
3g07(b)(2)(B](ii])  and  to  section  8(i)  of 
the  FDIA  (12  U.S.C.  1818(i)),  in  the  same 
manner  and  to  the  same  extent  as  if  the 
directive  were  a  final  cease-and-desist 
order. 

(2}  The  Board,  pursuant  to  section 
910(d)  of  ILSA  (12  U.S.C.  3909(d)),  may 
also  assess  civil  money  penalties  for 
violation  of  the  directive  against  any 
bank  or  bank  holding  company  and  any 
institution-affiliated  party  of  the  bank  or 
bank  holding  company,  in  the  same 
manner  and  to  the  same  extent  as  if  the 
directive  were  a  final  cease-and-desist 
order. 

(b)  Other  enforcement  actions.  A 
directive  may  be  issued  separately,  in 
conjunction  with,  or  in  addition  to  any 
other  enforcement  actions  available  to 
the  Board,  including  issuance  of  cease- 
and-desist  orders,  the  approval  or  denial 
of  applications  or  notices,  or  any  other 
actions  authorized  by  law. 

(c)  Consideration  in  application 
proceedings.  In  acting  upon  any 
application  or  notice  submitted  to  the 
Board  pursuant  to  any  statute 
administered  by  the  Board,  the  Board 
may  consider  the  progress  of  a  state 
member  bank  or  bank  holding  company 
or  any  subsidiary  thereof  in  adhering  to 
any  directive  or  capital  adequacy  plan 
required  by  the  Board  pursuant  to  this 
subpart,  or  by  any  other  appropriate 
banking  supervisory  agency  pursuant  to 
ILSA.  The  Board  shall  consider  whether 
approval  or  a  notice  of  intent  not  to 
disapprove  would  divert  earnings, 
diminish  capital,  or  otherwise  impede 
the  bank  or  bank  holding  company  in 
achieving  its  required  minimum  capital 
level  or  complying  with  its  capital 
adequacy  plan. 

$263^    EstaMtstanent  of  IncrMMd 
capital  level  tor  apecHle  InstitutkMW. 

(a)  Establishment  of  capital  levels  for 
specific  institutions.  "The  Board  may 
establish  a  capital  level  higher  than  the 
minimum  specified  in  the  Board's 
Capital  Adequacy  Guidelines  for  a 
specific  bank  or  bank  holding  company 
pursuant  to: 

(1)  A  written  agreement  or 
memorandum  of  understanding  between 
the  Board  or  the  appropriate  Federal 


Reserve  Bank  and  the  bank  or  bank 
holding  company; 

(2)  A  temporary  or  final  cease-and- 
desist  order  issued  pursuant  to  section 
8(b)  or  (c)  of  the  FDIA  (12  U.S.C  1818(b) 
or  (c)): 

(3)  A  condition  for  approval  of  an 
apphcation  or  issuance  of  a  notice  of 
intent  not  to  disapprove  a  proposah 

(4)  Or  other  similar  means;  or 

(5)  The  procedures  set  forth  in 
paragraph  (b)  of  this  section. 

(b)  Procedure  to  establish  higher 
capital  requirement — (1)  Notice.  When 
the  Board  determines  that  capital  levels 
above  those  in  the  Board's  Capital 
Adequacy  Guidelines  may  be  necessary 
and  appropriate  for  a  particular  bank  or 
bank  holding  company  imder  the 
circumstances,  the  Board  shall  give  the 
bank  or  bank  holding  company  notice  of 
the  proposed  higher  capital  requirement 
and  shall  permit  the  bank  or  bank 
holding  company  an  opportunity  to 
comment  upon  the  proposed  capital 
level,  whether  it  should  be  required  and. 
if  so,  under  what  time  schedule.  The 
notice  shall  contain  the  Board's  reasons 
for  proposing  a  higher  level  of  capital. 

(2)  Response.  The  bank  or  bank 
holding  company  shall  be  allowed  at 
least  14  days  to  respond,  unless  the 
Board  determines  that  a  shorter  period 
is  necessary  because  of  the  financial 
condition  of  the  bank  or  bank  holding 
company.  Failure  by  the  bank  or  bank 
holding  company  to  file  a  written 
response  to  the  notice  within  the  time 
set  by  the  Board  shall  constitute  a 
waiver  of  the  opportunity  to  respond 
and  shall  constitute  consent  to  issuance 
of  a  directive  containing  the  required 
minimum  capital  level. 

(3)  Board  decision.  After  considering 
the  response  of  the  institution,  the  Board 
may  issue  a  written  directive  to  the 
bank  or  bank  holding  company  setting 
an  appropriate  capital  level  and  the  date 
on  which  this  capital  level  will  become 
effective.  The  Board  may  require  the 
bank  or  bank  holding  company  to 
submit  and  adhere  to  a  plan  for 
achieving  such  higher  capital  level  as 
the  Board  may  set. 

(4)  Enforcement  of  higher  capital 
level.  The  Board  may  enforce  the  capital 
level  established  pursuant  to  the 
procedures  described  in  this  section  and 
any  plan  submitted  to  achieve  that 
capital  level  through  the  procedures  set 
forth  in  S  263.84  of  this  subpart 

Subpart  F— Practic«  Before  th«  Board 

9  263.90    Scop*. 

This  subpart  prescribes  rules  relating 
to  general  practice  before  the  Board  on 
one's  own  behalf  or  in  a 
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representational  capacity.  lnclu( 
circumstances  under  which  disc 
sanctions  -  censure,  suspension 
debarment  -  may  be  imposed  u| 
persons  appearing  in  a  represen 
capacity,  including  attorneys  an 
accountants,  but  not  including 
employees  of  the  Board.  These 
disciplinary  sanctions,  which  ca 
in  effect  beyond  the  duration  of 
specific  proceeding,  supplement 
provisions  of  S  263.6(b)  of  subp£ 
which  address  control  of  a  spec 
proceeding,  j  ■ 

fi  263.91    Cciieure.  auspension  or 
detMiiiieiiL 

The  Board  may  censure  an  ini 
or  suspend  or  debar  such  indivii 
from  practice  before  the  Board  i 
she  engages,  or  has  engaged,  in 
warranting  sanctions  as  set  fort 
263.94;  refuses  to  comply  with  t) 
and  regulations  in  this  part  or  v 
intent  to  defraud  in  any  manner 
willfully  and  knowingly  deceive 
misleads,  or  threatens  any  clien 
prospective  client.  The  suspensi 
debarment  of  an  individual  shal 
initiated  only  upon  a  finding  by 
Board  that  the  conduct  that  forn 
basis  for  the  disciplinary  action 
egregious.    { 

(263.92    Deflnltlons. 

(a)  As  used  in  this  subpart,  thi 
following  terms  shall  have  the  n 
given  in  this  section  unless  the  c 
otherwise  requires. 

(b)(1)  Practice  before  the  Boo 
includes  any  matters  connected 
presentations  to  the  Board  or  to 
its  officers  or  employees  relatin; 
client's  rights,  privileges  or  liabi 
under  laws  or  regulations  admir 
by  the  Board.  Such  matters  inch 
are  not  limited  to.  the  preparatic 
statement,  opinion  or  other  papi 
document  by  an  attorney,  accou 
other  licensed  professional  whit 
filed  with,  or  submitted  to.  the  E 
behalf  of  another  person  in.  or  ii 
connection  with,  any  applicatioi 
notification,  report  or  document 
representation  of  a  person  at 
conferences,  hearings  and  meet! 
the  transaction  of  other  businesi 
the  Board  on  behalf  of  another  [ 

(2)  Practice  before  the  Board  ( 
include  work  prepared  for  an  in 
solely  at  its  request  for  use  in  th 
ordinary  course  of  its  business. 

(c)  Attorney  means  any  indivi 
who  Is  a  member  in  good  standi 
bar  of  the  highest  court  of  any  s 
possession,  territory,  commonw 
the  District  of  Columbia. 

(d)  Accountant  means  any  ind 
who  is  duly  qualified  to  practice 
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Reserve  Bank  and  the  bank  or  bank 
holding  company; 

(2)  A  temporary  or  final  cease-and- 
desist  order  issued  pursuant  to  section 
8(b)  or  (c)  of  the  FDIA  (12  U.S.C  1818(b) 
or  (c)); 

(3)  A  condition  for  approval  of  an 
apphcation  or  issuance  of  a  notice  of 
intent  not  to  disapprove  a  proposal; 

(4)  Or  other  similar  means;  or 

(5)  The  procedures  set  forth  in 
paragraph  (b)  of  this  section. 

(b)  Procedure  to  establish  higher 
capital  requirement — (1)  Notice.  When 
the  Board  determines  that  capital  levels 
above  those  in  the  Board's  Capital 
Adequacy  Guidelines  may  be  necessary 
and  appropriate  for  a  particular  bank  or 
bank  holding  company  under  the 
circumstances,  the  Board  shall  give  the 
bank  or  bank  holding  company  notice  of 
the  proposed  higher  capital  requirement 
and  shall  permit  the  bank  or  bank 
holding  company  an  opportimity  to 
comment  upon  the  proposed  capital 
level,  whether  it  should  be  required  and, 
if  so,  under  what  time  schedule.  The 
notice  shall  contain  the  Board's  reasons 
for  proposing  a  higher  level  of  capital. 

(2)  Response.  The  bank  or  bank 
holding  company  shall  be  allowed  at 
least  14  days  to  respond,  unless  the 
Board  determines  that  a  shorter  period 
is  necessary  because  of  the  financial 
condition  of  the  bank  or  bank  holding 
company.  Failure  by  the  bank  or  bank 
holding  company  to  file  a  written 
response  to  the  notice  within  the  time 
set  by  the  Board  shall  constitute  a 
waiver  of  the  opportimity  to  respond 
and  shall  constitute  consent  to  issuance 
of  a  directive  containing  the  required 
minimum  capital  level. 

(3)  Board  decision.  After  considering 
the  response  of  the  institution,  the  Board 
may  issue  a  written  directive  to  the 
bank  or  bank  holding  company  setting 
an  appropriate  capital  level  and  the  date 
on  which  this  capital  level  will  become 
effective.  The  Board  may  require  the 
bank  or  bank  holding  company  to 
submit  and  adhere  to  a  plan  for 
achieving  such  higher  capital  level  as 
the  Board  may  set. 

(4)  Enforcement  of  higher  capital 
level.  The  Board  may  enforce  the  capital 
level  established  pursuant  to  the 
procedures  described  in  this  section  and 
any  plan  submitted  to  achieve  that 
capital  level  through  the  procedures  set 
forth  in  S  263.84  of  this  subpart. 

Subpart  F— Practice  Before  the  Board 

S  263.90    Scope. 

This  subpart  prescribes  rules  relating 
to  general  practice  before  the  Board  on 
one's  own  behalf  or  in  a 


representational  capacity,  Including  the 
circumstances  under  which  disciplinary 
sanctions  -  censure,  suspension,  or 
debarment  -  may  be  imposed  upon 
persons  appearing  in  a  representational 
capacity,  including  attorneys  and 
accountants,  but  not  including 
employees  of  the  Board.  These 
disciplinary  sanctions,  which  continue 
in  effect  beyond  the  duration  of  a 
specific  proceeding,  supplement  the 
provisions  of  i  263.6(b)  of  subpart  A, 
which  address  control  of  a  speciHc 
proceeding,  j  ■ 

S  263.91    Canaura,  tutpanalon  or 
datMnncnL 

The  Board  may  censure  an  individual 
or  suspend  or  debar  such  individual 
from  practice  before  the  Board  if  he  or 
she  engages,  or  has  engaged,  in  conduct 
warranting  sanctions  as  set  forth  in  { 
263.94;  refuses  to  comply  with  the  rules 
and  regulations  in  this  part  or  with 
intent  to  defraud  in  any  manner, 
willfully  and  knowingly  deceives, 
misleads,  or  threatens  any  client  or 
prospective  client.  The  suspension  or 
debarment  of  an  individual  shall  be 
initiated  ordy  upon  a  Hnding  by  the 
Board  that  the  conduct  that  forms  the 
basis  for  the  disciplinary  action  is 
egregious.     | 

(263.92    Daflnltlons. 

(a)  As  used  in  this  subpart  the 
following  terms  shall  have  the  meaning 
given  in  this  section  unless  the  context 
otherwise  requires. 

(b)(1)  Practice  before  the  Board 
includes  any  matters  connected  with 
presentations  to  the  Board  or  to  any  of 
its  officers  or  employees  relating  to  a 
client's  rights,  privileges  or  liabilities 
under  laws  or  regulations  administered 
by  the  Board.  Such  matters  include,  but 
are  not  limited  to,  the  preparation  of  any 
statement,  opinion  or  other  paper  or 
document  by  an  attorney,  accountant  or 
other  licensed  professional  which  is 
filed  with,  or  submitted  to,  the  Board,  on 
behalf  of  another  person  in,  or  in 
connection  with,  any  application, 
notiDcation,  report  or  document  the 
representation  of  a  person  at 
conferences,  hearings  and  meetings;  and 
the  transaction  of  other  business  before 
the  Board  on  behalf  of  another  person. 

(2)  Practice  before  the  Board  does  not 
include  work  prepared  for  an  institution 
solely  at  its  request  for  use  in  the 
ordinary  course  of  its  business. 

(c)  Attorney  means  any  individual 
who  is  a  member  in  good  standing  of  the 
bar  of  the  highest  court  of  any  state, 
possession,  territory,  commonwealth,  or 
the  District  of  Columbia. 

(d)  Accountant  means  any  individual 
who  is  duly  qualined  to  practice  as  a 


certified  public  accountant  or  a  public 
accountant  in  any  state,  possession, 
territory,  commonwealth,  or  the  District 
of  Columbia. 

S  263.93   ERgibWty  to  praetica. 

(a)  Attorneys.  Any  attorney  who  is 
qualified  to  practice  as  an  attorney  and 
is  not  currently  under  suspension  or 
debarment  pursuant  to  this  subpart  may 
practice  before  the  Board. 

(b)  Accountants.  Any  accountant  who 
la  qualified  to  practice  as  a  certified 
public  accountant  or  public  accountant 
and  is  not  currently  under  suspension  or 
debarment  by  the  Board  may  practice 
before  the  Board. 

9  263.94    Conduct  warranting  aanctlona. 

Conduct  for  which  an  individual  may 
be  censured,  debarred  or  suspended 
from  practice  before  the  Board  includes, 
but  is  not  limited  to: 

(a)  Willfully  violating  or  willfully 
aiding  and  abetting  the  violation  of  any 
provision  of  the  Federal  banking  laws  or 
the  rules  and  regulations  thereunder  or 
conviction  of  any  offense  involving 
dishonesty  or  breach  of  trust 

(b)  iOiowingly  giving  false  or 
misleading  information,  or  participating 
in  any  way  in  the  giving  of  false 
information  to  the  Board  or  to  any  Board 
officer  or  employee,  or  to  any  tribunal 
authorized  to  pass  upon  matters 
administered  by  the  Board  in  connection 
with  any  matter  pending  or  likely  to  be 
pending  before  it.  The  term 
"information"  includes  facts  or  other 
statements  contained  in  testimony, 
financial  statements,  applications, 
a^idavits,  declarations,  or  any  other 
document  or  written  or  oral  statement 

(c)  Directly  or  indirectly  attempting  to 
influence,  or  offering  or  agreeing  to 
attempt  to  influence,  the  official  action 
of  any  o^cer  or  employee  of  the  Board 
by  the  use  of  threats,  false  accusations, 
duress  or  coercion,  by  the  offer  of  any 
special  Inducement  or  promise  of 
advantage  or  by  the  bestowing  of  any 
gift  favor,  or  thing  of  value: 

(d)  Disbarment  or  suspension  bom 
practice  as  an  attorney,  or  debarment  or 
suspension  from  practice  as  a  certified 
public  accountant  or  public  accountant 
by  any  duly  constituted  authority  of  any 
state,  possession,  commonwealth,  or  the 
District  of  Columbia  for  the  conviction 
of  a  felony  or  misdemeanor  involving 
personal  dishonesty  or  breach  of  trust  in 
matters  relating  to  the  supervisory 
responsibilities  of  the  Board,  where  the 
conviction  has  not  been  reversed  on 
appeal: 

(e)  Knowingly  aiding  or  abetting 
another  individual  to  practice  before  the 
Board  during  that  individual's  period  of 
suspension,  debarment  or  ineligibility: 


(f)  Contemptuous  conduct  in 
connection  with  practice  before  the 
Board,  and  knowingly  making  false 
accusations  and  statements,  or 
circulating  or  publishing  malicious  or 
libelous  matter 

(g)  Suspension  or  debarment  from 
practice  before  the  OCC.  the  FDIC,  the 
OTS,  the  Securities  and  Exchange 
Commission,  the  NCUA  or  any  other 
Federal  agency  based  on  matters 
relating  to  the  supervisory 
responsibilities  of  the  Board: 

(h)  Willful  or  knowing  violation  of  any 
of  the  regulations  contained  in  this  part 

S  263.96    Infttatlon  of  ffiselpllnary 
procaadlng. 

(a)  Receipt  of  information.  An 
individual,  including  any  employee  of 
the  Board,  who  has  reason  to  believe 
that  an  individual  practicing  before  the 
Board  in  a  representative  capacity  has 
engaged  in  any  conduct  that  would 
serve  as  a  basis  for  censure,  suspension 
or  debarment  under  §  263.94,  may  make 
a  report  thereof  and  forward  it  to  the 
Board. 

(b)  Censure  without  formal 
proceeding.  Upon  receipt  of  Information 
regarding  an  individual's  qualification  to 
practice  before  the  Board,  the  Board 
may,  after  giving  the  individual  notice 
and  opportunity  to  respond,  censure 
such  individual. 

(c)  Institution  of  formal  disciplinary 
proceeding.  When  the  Board  has  reason 
to  believe  that  any  individual  who 
practices  before  the  Board  in  a 
representative  capacity  has  engaged  in 
conduct  that  would  serve  as  a  basis  for 
censure,  suspension  or  debarment  under 
S  263.94  the  Board  may.  after  giving  the 
individual  notice  and  opportunity  to 
respond,  institute  a  formal  disciplinary 
proceeding  against  such  individual.  The 
proceeding  shall  be  conducted  pursuant 
to  S  263.97  and  shall  be  initiated  by  a 
complaint  issued  by  the  Board  that 
names  the  individual  as  a  respondent 
Except  in  cases  when  time,  the  nature  of 
the  proceeding,  or  the  public  interest  do 
not  permit  a  proceeding  under  this 
section  shall  not  be  instituted  until  the 
respondent  has  been  informed,  in 
writing,  of  the  facts  or  conduct  which 
warrant  institution  of  a  proceeding  and 
the  respondent  has  been  accorded  the 
opportunity  to  comply  with  all  lawful 
requirements  or  take  whatever  action 
may  be  necessary  to  remedy  the  conduct 
that  is  the  basis  for  the  initiation  of  the 
proceeding. 

(263.96    Confarancaa. 

(a)  General.  The  Board's  staff  may 
confer  with  a  proposed  respondent 
concerning  allegations  of  misconduct  or 
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other  grounds  for  censure,  debarment  or 
suspension,  regardless  of  whether  a 
proceeding  for  debarment  or  suspension 
has  been  instituted.  If  a  conference 
results  in  a  stipulation  in  connection 
with  a  proceeding  in  which  the 
individual  is  the  respondent,  the 
stipulation  may  be  entered  in  the  record 
at  the  request  of  either  party  to  the 
proceeding. 

(b)  Resignation  or  voluntary 
suspension.  In  order  to  avoid  the 
institution  of,  or  a  decision  in,  a     . 
debarment  or  suspension  proceeding,  a 
person  who  practices  before  the  Board 
may  consent  to  suspension  from 
practice  At  the  discretion  of  the  Board, 
the  individual  may  be  suspended  or 
debarred  in  accordance  with  the 
consent  offered. 

§  263.97    Proceedings  undsr  tttis  subpart 
Except  as  otherwise  provided  in  this 
subpart,  any  hearing  held  under  this 
subpart  shall  be  held  before  an 
administrative  law  judge  of  the  OFIA 
pursuant  to  procedures  set  forth  in 
subparts  A  and  B  of  this  part.  The  Board 
shall  appoint  a  person  to  represent  the 
Board  in  the  hearing.  Any  person  having 
prior  involvement  in  the  matter  which  is 
the  basis  for  the  suspension  or 
debarment  proceeding  shall  be 
disqualified  from  representing  the  Board 
in  the  hearing.  The  hearing  shall  be 
closed  to  the  public  unless  the  Board, 
sua  sponte  or  on  the  request  of  a  party, 
otherwise  directs.  The  administrative 
law  judge  shall  refer  a  recommended 
decision  to  the  Board,  which  shall  issue 
the  Hnal  decision  and  order.  In  its  Hnal 
decision  and  order,  the  Board  may 
censure,  debar  or  suspend  an  individual, 
or  take  such  other  disciplinary  action  as 
the  Board  deems  appropriate. 

§  263.98    Effect  of  suspension,  detiarmsnt 
or  censure. 

(a)  Debarment.  If  the  final  order 
against  the  respondent  is  for  debarment, 
the  individual  will  not  thereafter  be 
permitted  to  practice  before  the  Board 
unless  otherwise  permitted  to  do  so  by 
the  Board  pursuant  to  §  263.99  of  this 
subpart. 

(b)  Suspension.  If  the  final  order 
against  the  respondent  is  for  suspension, 
the  individual  will  not  thereafter  be 
permitted  to  practice  before  the  Board 
during  the  period  of  suspension. 

(c)  Censure.  If  the  final  order  against 
the  respondent  is  for  censure,  the 
individual  may  be  permitted  to  practice 
before  the  Board,  but  such  individual's 
future  representations  may  be  subject  to 
conditions  designed  to  promote  high 
standards  of  conduct.  If  a  written  letter 
of  censure  is  issued,  a  copy  will  be 
maintained  in  the  Board's  files. 


(d)  Notice  of  debarment  or 
suspension.  Upon  the  issuance  of  a  final 
order  for  suspension  or  debarment,  the 
Board  shall  give  notice  of  the  order  to 
appropriate  officers  and  employees  of 
the  Board,  to  interested  departments 
and  agencies  of  the  Federal 
Government,  and  to  the  appropriate 
authorities  of  the  State  in  which  any 
debarred  or  suspended  individual  is  or 
was  licensed  to  practice. 

9  263.99    Petition  for  reinstatement 

The  Board  may  entertain  a  petition  for 
reinstatement  bom  any  person  debarred 
from  practice  before  the  Board.  The 
Board  shall  grant  reinstatement  only  if 
the  Board  finds  that  the  petitioner  is 
likely  to  act  in  accordance  with  the 
regulations  in  this  part,  and  that 
granting  reinstatement  would  not  be 
contrary  to  the  public  interest.  Any 
request  for  reinstatement  shall  be 
limited  to  written  submissions  unless 
the  Board,  in  its  discretion,  affords  the 
petitioner  an  informal  hearing. 

Subpart  G— Rules  Regarding  Claims 
Under  the  Equal  Access  to  Justice  Act 

S  263.100    Autttortty  and  scope. 
This  subpart  implements  the 
provisions  of  the  Equal  Access  to  Justice 
Act  (5  U.S.C.  504)  as  they  apply  to 
formal  adversary  adjudications  before 
the  Board.  The  types  of  proceedings 
covered  by  this  subpart  are  listed  in  {  9 
263.1  and  263.50. 

S  263.101    Standards  for  awards. 

A  respondent  in  a  covered  proceeding 
that  prevails  on  the  merits  of  that 
proceeding  against  the  Board,  and  that 
is  eligible  under  this  subpart  as  defined 
in  §  263.103,  may  receive  an  award  for 
fees  and  expenses  incurred  in  the 
proceeding  unless  the  position  of  the 
Board  during  the  proceeding  was 
substantially  justified  or  special 
circumstances  make  an  award  unjust. 
The  position  of  the  Board  includes,  in 
addition  to  the  position  taken  by  the 
Board  in  the  adversary  proceeding,  the 
action  or  failure  to  act  by  the  Board 
upon  which  the  adversary  proceeding 
was  based.  An  award  will  be  reduced  or 
denied  if  the  applicant  has  imduly  or 
uiu^asonably  protracted  the 
proceedings. 

S  263.102    Prevailing  party. 

Only  an  eligible  applicant  that 
prevailed  on  the  merits  of  an  adversary 
proceeding  may  qualify  for  an  award 
under  this  subpart. 

9263.103    EligilMilty  of  applicants. 

(a)  Genera/ rule.  To  be  eligible  for  an 
award  under  this  subpart,  an  applicant 
must  have  been  named  as  a  party  to  the 


adjudicatory  proceeding  and  show  that 
it  meets  all  other  conditions  of  eligibility 
set  forth  in  paragraphs  (b)  and  (c)  of  this 
section. 

(b)  Types  of  eligible  applicant  An 
applicant  is  eligible  for  an  award  only  if 
it  meets  at  least  one  of  the  following 
descriptions: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2  million  at  the  time  the 
adversary  adjudication  was  initiated; 

(2)  Any  sole  owner  of  an 
unincorporated  business,  or  any 
partnership,  corporation,  associations, 
unit  of  local  government  or  organization, 
the  net  worth  of  which  did  not  exceed 
$7,000,000  and  which  did  not  have  more 
than  500  employees  at  the  time  the 
adversary  adjudication  was  initiated; 

(3)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C.  501(c)(3))  with  not  more  than 
500  employees  at  the  time  the  adversary 
proceeding  was  initiated;  or 

(4)  A  cooperative  association  as 
defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (12  U.S.C 
1141j(a))  with  not  more  than  500 
employees  at  the  time  the  adversary 
proceeding  was  initiated. 

(c)  Factors  to  be  considered.  In 
determining  the  eligibility  of  an 
applicant: 

(1)  An  applicant  who  owns  an 
unincorporated  business  shall  be 
considered  as  an  "individual"  rather 
than  a  "sole  owner  of  an  unincorporated 
business"  if  the  issues  on  which  he  or 
she  prevailed  are  related  to  personal 
interests  rather  than  to  business 
interests. 

(2)  An  applicant's  net  worth  includes 
the  value  of  any  assets  disposed  of  for 
the  purpose  of  meeting  an  eligibility 
standard  and  excludes  the  value  of  any 
obligations  incurred  for  this  purpose. 
Transfers  of  assets  or  obligations 
incurred  for  less  than  reasonably 
equivalent  value  will  be  presumed  to 
have  been  made  for  this  purpose. 

(3)  The  net  worth  of  a  financial 
institution  shall  be  established  by  the 
net  worth  information  reported  in 
conformity  with  applicable  instructions 
and  guidelines  on  the  financial 
institution's  financial  report  to  its 
supervisory  agency  for  the  last  reporting 
date  before  the  initiation  of  the 
adversary  proceeding.  A  bank  holding 
company's  net  worth  will  be  considered 
on  a  consolidated  basis  even  if  the  bank 
holding  company  is  not  required  to  file 
its  regulatory  reports  to  the  Board  on  a 
consolidated  basis. 

(4)  The  employees  of  an  applicant 
include  all  those  persons  who  were 
regularly  providing  services  for 
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remuneration  for  the  applicant, 
direction  and  control  on  the  dal 
adversary  proceeding  was  initio 
Part-time  employees  are  countei 
proportional  basis. 

(5)  The  net  worth  and  numbei 
employees  of  the  applicant  and 
affiliates  shall  be  aggregated  to 
determine  eligibility.  As  used  in 
subpart,  "affiliates"  are:  individ 
corporations,  and  entities  that  d 
or  indirectly  or  acting  through  o 
more  entities  control  at  least  25 
voting  shares  of  the  applicant,  a 
corporations  and  entities  of  whi 
applicant  directly  or  indirectly  ( 
controls  at  least  25%  of  the  votii 
shares.  The  Board  may  determii 
light  of  the  actual  relationship  a 
the  affiliated  entities,  that  aggrc 
with  regard  to  one  or  more  of  th 
applicant's  affiliates  would  be  i 
and  contrary  to  the  purposes  of 
subpart  and  decline  to  aggregat 
worth  and  employees  of  such  ai 
alternatively,  the  Board  may  de 
that  financial  relationships  of  tl 
applicant  other  than  those  desc 
this  paragraph  constitute  specif 
circumstances  that  would  make 
award  unjust. 

926X104    Application  for  award! 

(a)  Time  la  file.  An  applicatic 
any  other  pleading  or  documeni 
to  the  application  may  be  filed 
Board  whenever  the  applicant ) 
prevailed  in  the  proceeding  witi 
days  after  service  of  the  final  oi 
the  Board  disposing  of  the  proci 

(b)  Contents.  An  application  1 
award  of  fees  and  expenses  uni 
subpart  shall  contain: 

(1)  The  name  of  the  applicant 
identification  of  the  proceeding 

(2)  A  showing  that  the  applic 
prevailed,  and  an  identification 
way  in  which  the  applicant  beli 
the  position  of  the  Board  in  the 
proceeding  was  not  substantial 
justified; 

(3)  If  the  applicant  is  not  an 
individual,  a  statement  of  the  n 
its  employees  on  the  date' the  p 
was  initiated: 

(4)  A  description  of  any  affili 
individuals  or  entities,  as  defim 
263.103(c)(5),  or  a  statement  the 
exist; 

(5)  A  declaration  that  the  apj: 
together  with  any  affiliates,  hac 
worth  not  more  than  the  maxirr 
forth  in  9  263.103(b]  as  of  the  di 
proceeding  was  initiated,  suppc 
net  worth  statement  conforminj 
requirements  of  $  263.105; 

(6)  A  statement  of  the  amoun 
and  expenses  for  which  an  aw< 
sought  conforming  to  i  263.107; 
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adjudicatory  proceeding  and  show  that 
it  meets  all  other  conditions  of  eligibility 
set  forth  in  paragraphs  (b)  and  (c)  of  this 
section. 

(b)  Types  of  eligible  applicant  An 
applicant  is  eligible  for  an  award  only  if 
it  meets  at  least  one  of  the  following 
descriptions: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2  million  at  the  time  the 
adversary  adjudication  was  initiated; 

(2)  Any  sole  owner  of  an 
imincorporated  business,  or  any 
partnership,  corporation,  associations, 
unit  of  local  government  or  organization, 
the  net  worth  of  which  did  not  exceed 
$7,000,000  and  which  did  not  have  more 
than  500  employees  at  the  time  the 
adversary  adjudication  was  initiated; 

(3)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c)(3)  of  the  Infernal  Revenue  Code 
(26  U.S.C.  501(c)(3))  with  not  more  than 
500  employees  at  the  time  the  adversary 
proceeding  was  initiated;  or 

(4)  A  cooperative  association  as 
defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (12  U.S.C 
1141j(a))  with  not  more  than  500 
employees  at  the  time  the  adversary 
proceeding  was  initiated. 

(c)  Factors  to  be  considered.  In 
determining  the  eligibility  of  an 
applicant: 

(1)  An  applicant  who  owns  an 
unincorporated  business  shall  be 
considered  as  an  "individual"  rather 
than  a  "sole  owner  of  an  unincorporated 
business"  if  the  issues  on  which  he  or 
she  prevailed  are  related  to  personal 
interests  rather  than  to  business 
interests. 

(2)  An  applicant's  net  worth  includes 
the  value  of  any  assets  disposed  of  for 
the  purpose  of  meeting  an  eligibihty 
standard  and  excludes  the  value  of  any 
obligations  incurred  for  this  purpose. 
Transfers  of  assets  or  obligations 
Incurred  for  less  than  reasonably 
equivalent  value  will  be  presumed  to 
have  been  made  for  this  purpose. 

(3)  The  net  worth  of  a  financial 
institution  shall  be  estabUshed  by  the 
net  worth  information  reported  in 
conformity  with  applicable  instructions 
and  guidelines  on  the  financial 
institution's  financial  report  to  its 
supervisory  agency  for  the  last  reporting 
date  before  the  initiation  of  the 
adversary  proceeding.  A  bank  holding 
company's  net  worth  will  be  considered 
on  a  consolidated  basis  even  if  the  bank 
holding  company  is  not  required  to  file 
its  regulatory  reports  to  the  Board  on  a 
consolidated  basis. 

(4)  The  employees  of  an  applicant 
include  all  those  persons  who  were 
regularly  providing  services  for 


remuneration  for  the  applicant,  under  its 
direction  and  control  on  the  date  the 
adversary  proceeding  was  initiated. 
Part-time  employees  are  counted  on  a 
proportional  basis. 

(5)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  As  used  in  this 
subpart,  "affiliates"  are:  individuals, 
corporations,  and  entities  that  directly 
or  indirectly  or  acting  through  one  or 
more  entities  control  at  least  25%  of  the 
voting  shares  of  the  applicant,  and 
corporations  and  entities  of  which  the 
applicant  directly  or  indirectly  owns  or 
controls  at  least  25%  of  the  voting 
shares.  The  Board  may  determine,  in 
light  of  the  actual  relationship  among 
the  affiliated  entities,  that  aggregation 
with  regard  to  one  or  more  of  the 
applicant's  affiliates  would  be  unjust 
and  contrary  to  the  purposes  of  this 
subpart  and  decline  to  aggregate  the  net 
worth  and  employees  of  such  affiliate: 
alternatively,  the  Board  may  determine 
that  financial  relationships  of  the 
applicant  other  than  those  described  in 
this  paragraph  constitute  special 
circumstances  that  would  make  an 
award  unjust. 

926X104    Application  for  awards. 

(a)  Time  to  file.  An  application  and 
any  other  pleading  or  document  related 
to  the  application  may  be  filed  with  the 
Board  whenever  the  applicant  has 
prevailed  in  the  proceeding  within  30 
days  after  service  of  the  final  order  of 
the  Board  disposing  of  the  proceeding. 

(b)  Contents.  An  application  for  an 
award  of  fees  and  expenses  under  this 
subpart  shall  contain: 

(1)  The  name  of  the  applicant  and  an 
identification  of  the  proceeding; 

(2)  A  showing  that  the  applicant  has 
prevailed,  and  an  identification  of  the 
way  in  which  the  applicant  believes  that 
the  position  of  the  Board  in  the 
proceeding  was  not  substantially 
justified: 

(3)  If  the  applicant  is  not  an 
individual,  a  statement  of  the  number  of 
its  employees  on  the  date' the  proceeding 
was  initiated: 

(4)  A  description  of  any  affiliated 
individuals  or  entities,  as  defined  in  S 
263.103(c)(5),  or  a  statement  that  none 
exist; 

(3)  A  declaration  that  the  applicant, 
together  with  any  affiliates,  had  a  net 
worth  not  more  than  the  maximum  set 
forth  in  S  263.103(b)  as  of  the  date  the 
proceeding  was  initiated,  supported  by  a 
net  worth  statement  conforming  to  the 
requirements  of  $  263.105; 

(6)  A  statement  of  the  amount  of  fees 
and  expenses  for  which  an  award  is 
sought  conforming  to  §  263.107;  and 


(7)  Any  other  matters  that  the 
applicant  wishes  the  Board  to  consider 
in  determining  whether  and  in  what 
amount  an  award  should  be  made. 

(c)  Verification.  The  application  shall 
be  signed  by  the  applicant  or  an 
authorized  officer  of  or  attorney  for  the 
applicant.  It  shall  also  contain  or  be 
accompanied  by  a  written  veriHcation 
under  oath  or  under  penalty  of  perjury 
that  the  information  provided  in  the 
application  and  supporting  documents  is 
true  and  correct. 

(d)  Service.  The  application  and 
related  documents  shall  be  served  on  all 
parties  to  the  adversary  proceeding  in 
accordance  with  $  263.11,  except  that 
statements  of  net  worth  shall  be  served 
only  on  counsel  for  the  Board. 

(e)  Presiding  officer.  Upon  receipt  of 
an  application,  the  Board  shall,  if 
feasible,  refer  the  matter  to  the 
administrative  law  judge  who  heard  the 
underlying  adversary  proceeding. 

§263.105    Statament  of  net  worth. 

(a)  General  rule.  A  statement  of  net 
worth  shall  be  filed  with  the  application 
for  an  award  of  fees.  The  statement 
shall  reflect  the  net  worth  of  the 
applicant  and  all  affiliates  of  the 
applicant,  as  specified  in  S  263.103(c)(5). 
In  all  cases,  the  administrative  law 
judge  or  the  Board  may  call  for 
additional  information  needed  to 
establish  the  applicant's  net  worth  as  of 
the  initiation  of  the  proceeding. 

(b)  Contents.  (1)  Except  as  otherwise 
provided  herein,  the  statement  of  net 
worth  may  be  in  any  form  convenient  to 
the  applicant  which  fully  discloses  all 
the  assets  and  liabilities  of  the  applicant 
and  all  the  assets  and  liabilities  of  its 
affiliates,  as  of  the  time  of  the  initiation 
of  the  adversary  adjudication. 
Unaudited  financial  statements  are 
acceptable  for  individual  applicants  as 
long  as  the  statement  provides.a  reliable 
basis  for  evaluation,  unless  the 
administrative  law  judge  or  the  Board 
otherwise  requires.  Financial  statements 
or  reports  filed  with  or  reported  to  a 
Federal  or  State  agency,  prepared  before 
the  initiation  of  the  adversary 
proceeding  for  other  purposes,  and 
accurate  as  of  a  date  not  more  than 
three  months  prior  to  the  initiation  of  the 
proceeding,  shall  be  acceptable  in 
establishing  net  worth  as  of  the  time  of 
the  initiation  of  the  proceeding,  unless 
the  administrative  law  judge  or  the 
Board  otherwise  requires. 

(2)  In  the  case  of  applicants  or 
affiliates  that  are  not  banks,  net  worth 
shall  be  considered  for  the  purposes  of 
this  subpart  to  be  the  excess  of  total 
assets  over  total  liabilities,  as  of  the 
date  the  underlying  proceeding  was 
initiated,  except  as  adjusted  under  S 


263.103(c)(5).  The  net  worth  of  a  bank 
holding  company  shall  be  considered  on 
a  consolidated  basis.  Assets  and 
liabilities  of  individuals  shall  indudc 
those  beneficially  owned. 

(3)  If  tfae  applicant  or  any  of  its 
affiliates  is  a  bank,  the  portion  of  the 
statement  of  net  worth  which  relates  to 
the  bank  shall  consist  of  a  copy  of  the 
bank's  last  Consolidated  Report  of 
Condition  and  income  ^ed  before  the 
initiation  of  the  adversary  adjudication. 
Net  worth  shall  be  considered  for  the 
purposes  of  this  subpart  to  be  the  total 
equity  capital  (or,  in  the  case  of  mutual 
savings  banks,  the  total  surplus 
accounts)  as  reported,  in  conformity 
with  applicable  instructions  and 
guidelines,  on  the  bank's  Consolidated 
Report  of  Condition  and  Income  filed  for 
the  last  reporting  date  before  the 
initiation  of  the  proceeding. 

(c)  Statement  confidential.  Unless 
otherwise  ordered  by  the  Board  or 
required  by  law,  the  statement  of  net 
worth  shall  be  for  the  confidential  use  of 
the  Board,  counsel  for  the  Board,  and 
the  administrative  law  judge. 

§263.106    Measure  of  swards. 

(a)  General  rule.  Awards  shall  be 
based  on  rates  customarily  charged  by 
persons  engaged  in  the  business  of 
acting  as  attorneys,  agents,  and  expert 
witnesses,  provided  that  no  award 
under  this  subpart  for  the  fee  ofan 
attorney  or  agent  shall  exceed  $75  per 
hour.  No  award  to  compensate  an  expert 
witness  shall  exceed  the  highest  rate  at 
which  the  Board  pays  expert  witnesses. 
An  award  may  include  the  reasonable 
expenses  of  the  attorney,  agent  or 
expert  witness  as  a  separate  item,  if  the 
attorney,  agent  or  expert  witness 
ordinarily  charges  clients  separately  for 
such  expenses. 

(b)  Determination  of  reasonableness 
of  fees.  In  determining  the 
reasonableness  of  the  fee  sought  for  an 
attorney,  agent,  or  expert  witness, 
subject  to  the  limits  set  forth  above,  the 
administrative  law  judge  shall  consider 
the  following: 

(1)  If  the  attorney,  agent,  or  expert 
witness  is  in  private  practice,  his  or  her 
customary  fee  for  like  services: 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent,  or  expert  witness 
ordinarily  performs  services: 

(3)  The  time  actually  spent  in  the 
representation  of  the  applicant; 

(4)  The  time  reasonably  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding:  and 

(5)  Such  other  factors  as  may  bear  on 
the  value  of  the  services  provided. 


38070 


Federal  Register    /  Vol.  56,  No.  154  /  Friday.  August  9,  1991  /  Rules  and  Regulations 


9  91 


(c)  A  words  for  studies.  The 
reasonable  cost  of  any  study,  analysis, 
test,  project,  or  similar  matter  prepared 
on  behalf  of  an  applicant  may  be 
awarded  to  the  extent  that  the  charge 
for  the  service  does  not  exceed  the 
prevailing  rate  payable  for  similar 
services,  and  the  study  or  other  matter 
was  necessary  solely  for  preparation  of 
the  applicant's  case  and  not  otherwise 
required  by  law  or  sound  business  or 
fmancial  practice. 

§  263. 1 07    Statement  of  fees  and 
expenses. 

The  application  shall  be  accompanied 
by  a  statement  fully  documenting  the 
fees  and  expenses  for  which  an  award  is 
sought.  A  separate  itemized  statement 
shall  be  submitted  for  each  professional 
firm  or  individual  whose  services  are 
covered  by  the  application,  showing  the 
hoTU-s  spent  in  work  in  connection  with 
the  proceeding  by  each  individual,  a 
description  of  the  specific  services 
performed,  the  rate  at  which  each  fee 
has  been  computed,  any  expenses  for 
which  reimbursement  is  sought,  the  total 
amount  claimed,  and  the  total  amount 
paid  or  payable  by  the  applicant  or  by 
any  other  person  or  entity  for  the 
services  performed.  The  administrative 
law  judge  or  the  Board  may  require  the 
applicant  to  provide  vouchers,  receipts, 
or  other  substantiation  for  any  expenses 
claimed. 

§  263. 1 08    Responses  to  appiication. 

(a)  By  counsel  for  the  Board.  (1) 
Within  20  days  after  service  of  an 
application,  coimsel  for  the  Board  may 
file  an  answer  to  the  application. 

(2)  The  answer  shall  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  in 
support  of  the  Board's  position.  If  the 
answer  is  based  on  any  alleged  facts  not 
already  in  the  record  of  the  proceeding, 
the  answer  shall  include  either 
supporting  affidavits  or  a  request  for 
further  proceedings  under  S  263.109,  or 
both. 


(b)  Reply  to  answer.  The  applicant 
may  file  a  reply  only  if  the  Board  has 
addressed  in  its  answer  any  of  the 
following  issues:  that  the  position  of  the 
agency  was  substantially  justified,  that 
the  applicant  unduly  protracted  the 
proceedings,  or  that  special 
circumstances  make  an  award  unjust. 
Any  reply  authorized  by  this  section 
shall  be  filed  within  15  days  of  service 
of  the  answer.  If  the  reply  is  based  on 
any  alleged  facts  not  already  in  the 
record  of  the  proceeding,  the  reply  shall 
include  either  supporting  affidavits  or  a 
request  for  further  proceedings  under  \ 
263.109,  or  both. 

(c)  Additional  response.  Additional 
filings  in  the  nature  of  pleadings  may  be 
submitted  only  by  leave  of  the 
administrative  law  judge. 

§  263.109    Further  proceedings. 

(a)  General  rule.  The  determination  of 
a  recommended  award  shall  be  made  by 
the  administrative  law  judge  on  the 
basis  of  the  written  record  of  the 
adversary  adjudication,  including  any 
supporting  affidavits  submitted  in 
connection  with  the  application,  unless, 
on  the  motion  of  either  the  applicant  or 
Board  counsel,  or  sua  sponte,  the 
administrative  law  judge  octhe  Board 
orders  further  proceedings  to  amplify 
the  record  such  as  an  informal 
conference,  oral  argument,  additional 
written  submissions,  or  an  evidentiary 
hearing.  Such  further  proceedings  shall 
be  held  only  when  necessary  for  full  and 
fair  resolution  of  the  issues  arising  from 
the  application  and  shall  be  conducted 
promptly  and  expeditiously. 

(b)  Request  for  further  proceedings.  A 
request  for  further  proceedings  under 
this  section  shall  specifically  identify 
the  information  sought  or  the  issues  in 
dispute  and  shall  explain  why 
additional  proceedings  are  necessary. 

(c)  Hearing.  The  administrative  law 
judge  shall  hold  an  oral  evidentiary 
hearing  only  on  disputed  issues  of 
material  fact  which  cannot  be 
adequately  resolved  through  written 
submissions. 


§  263.110    Recommended  decision. 

The  administrative  law  judge  shall  file 
with  the  Board  a  recommended  decision 
on  the  fee  application  not  later  than  30 
days  after  the  submission  of  all 
pleadings  and  evidentiary  material 
concerning  the  application.  The 
recommended  decision  shall  include 
written  proposed  findings  and 
conclusions  on  the  applicant's  eligibility 
and  its  status  as  a  prevailing  party  and, 
if  applicable,  an  explanation  of  the 
reasons  for  any  difference  between  the 
amount  requested  and  the  amount  of  the 
recommended  award.  The  recommended 
decision  shall  also  include,  if  at  issue, 
proposed  findings  as  to  whether  the 
Board's  position  was  substantially 
justified,  whether  the  applicant  unduly 
protracted  the  proceedings,  or  whether 
special  circumstances  make  an  award 
unjust.  The  administrative  law  judge 
shall  file  the  record  of  the  proceeding  on 
the  fee  application  upon  the  filing  of  the 
recommended  decision  and,  at  the  same 
time,  serve  upon  each  party  a  copy  of 
the  recommended  decision,  findings, 
conclusions,  and  proposed  order. 

§263.111    Action  by  ttie  Board. 

(a)  Exceptions  to  recommended 
decision.  Within  20  days  after  service  of 
the  recommended  decision,  findings, 
conclusions,  and  proposed  order,  the 
applicant  or  counsel  for  the  Board  may 
file  written  exceptions  thereto.  A 
supporting  brief  may  also  be  filed. 

(b)  Decision  by  the  Board.  The  Board 
shall  render  its  decision  within  90  days 
after  it  has  notified  the  parties  that  the 
matter  has  been  received  for  decision. 
The  Board  shall  serve  copies  of  the 
decision  and  order  of  the  Board  upon 
the  parties.  Judicial  review  of  the 
decision  and  order  may  be  obtained  as 
provided  in  5  U.S.C.  504(c)(2). 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  5, 1991. 
WilUam  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  91-18913  Filed  8-8-91;  8:45  am] 

MLUNO  COOC  e21<M>1-F 


Reader  Aids 


INFORMATION  AND  ASSIST/I 

Federal  Register 

Index,  fmding  aids  &  general  inl 
Public  inspection  desk 
Corrections  to  published  documi 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  inl 
Printing  tchedules 

Laws 

'    Public  Laws  Update  Service  (nu 
Additional  information 

Presldentiat  Documents 

Executive  orders  and  proclamati 
Public  Papers  of  the  Presidents 
Weekly  Compilation  of  Preiiden 

Ttte  United  States  Government 

General  information 
Ottier  Services 

Data  base  and  machine  readabl 
Guide  to  Record  Retention  Reqi 
Legal  staff 

Privacy  Act  Compilation 
Public  Laws  Update  Service  (PL 
TDD  for  the  hearing  impaired 


FEDERAL  REGISTER  PAGES 

36723-36996 1 

36997-37138 2 

37 1 39-37266 5 

37267-37452 6 

37453-37640 7 

37641-37820 B 

37821-38070 9 


J  Ml 


Friday.  August  9,  1991  /  Rules  and  Regulations 


nswer.  The  applicant 
only  if  the  Board  has 
answer  any  of  the 
:  that  the  position  of  the 
stantially  justified,  that 
duly  protracted  the 
that  special 
lake  an  award  unjust, 
rized  by  this  section 
thin  15  days  of  service 

■  the  reply  is  based  on 
s  not  already  in  the 
)ceeding,  the  reply  shall 
ipporting  affidavits  or  a 
er  proceedings  under  § 

'  response.  Additional 
ure  of  pleadings  may  be 
Dy  leave  of  the 
aw  judge. 

w  proceedings. 
!e.  The  determination  of 
award  shall  be  made  by 
ve  law  judge  on  the 
ten  record  of  the 
ication,  including  any 
avits  submitted  in 
the  application,  unless, 

■  either  the  applicant  or 
ir  sua  sponte,  the 

aw  judge  octhe  Board 
"oceedings  to  amplify 
as  an  informal 
argument,  additional 
ions,  or  an  evidentiary 
rther  proceedings  shall 
en  necessary  for  full  and 
r  the  issues  arising  from 
md  shall  be  conducted 
peditiously. 

r  further  proceedings.  A 
er  proceedings  under 
1  specifically  identify 
sought  or  the  issues  in 
il  explain  why 
edings  are  necessary, 
he  adrninistrative  law 
an  oral  evidentiary 
disputed  issues  of 
ich  cannot  be 
Ived  through  written 


§  263. 110    Recommended  decision. 

The  administrative  law  judge  shall  file 
with  the  Board  a  recommended  decision 
on  the  fee  application  not  later  than  30 
days  after  the  submission  of  all 
pleadings  and  evidentiary  material 
concerning  the  application.  The 
recommended  decision  shall  include 
written  proposed  fmdings  and 
conclusions  on  the  applicant's  eligibility 
and  its  status  as  a  prevailing  party  and, 
if  applicable,  an  explanation  of  the 
reasons  for  any  difference  between  the 
amount  requested  and  the  amount  of  the 
recommended  award.  The  recommended 
decision  shall  also  include,  if  at  issue, 
proposed  findings  as  to  whether  the 
Board's  position  was  substantially 
justified,  whether  the  applicant  unduly 
protracted  the  proceedings,  or  whether 
special  circumstances  make  an  award 
unjust.  The  administrative  law  judge 
shall  file  the  record  of  the  proceeding  on 
the  fee  application  upon  the  filing  of  the 
recommended  decision  and,  at  the  same 
time,  serve  upon  each  party  a  copy  of 
the  recommended  decision,  findings, 
conclusions,  and  proposed  order. 

§263.111    Action  by  the  Board. 

(a)  Exceptions  to  recommended 
decision.  Within  20  days  after  service  of 
the  recommended  decision,  findings, 
conclusions,  and  proposed  order,  the 
applicant  or  counsel  for  the  Board  may 
file  written  exceptions  thereto.  A 
supporting  brief  may  also  be  filed. 

(b)  Decision  by  the  Board.  The  Board 
shall  render  its  decision  within  90  days 
after  it  has  notified  the  parties  that  the 
matter  has  been  received  for  decision. 
The  Board  shall  serve  copies  of  the 
decision  and  order  of  the  Board  upon 
the  parties.  Judicial  review  of  the 
decision  and  order  may  be  obtained  as 
provided  in  5  U.S.C.  504(c)(2). 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  5, 1991. 
William  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  91-18913  Filed  8-8-91;  8:45  am] 
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3030). 
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Awareness  Week".  (Aug.  6, 
1991;  105  Stat.  374;  1  page) 
Price:  $1.00 
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To  amend  title  38,  United 
States  Code,  to  make 
miscellaneous  administrative 
and  technical  improvements  in 
the  operation  of  the  United 
States  Court  of  Veterans 
Appeals,  and  for  other 
purposes.  (Aug.  6,  1991;  105 
Stat.  375;  3  pages)    Price: 
$1.00 

H.R.  2525/Pub.  L  102-83 

Department  of  Veterans 
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Federal  Communications  Commission 

RULES 

Radio  services,  special: 

Aviation  services — 
VHF  aircraft  radios  frequency  tolerances.  38083 
NOTICES 

Travel  reimbursement  program;  quarterly  report.  38141 
Applications,  hearings,  determinations,  etc.: 

Lion's  Share  Broadcasting  et  al..  38142 

Murray  Communications  et  al..  38143 

Radio  Lake  Geneva  Corp.  et  al.,  38143 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  38133 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  38137 
(2  documents) 

East  Tennessee  Natural  Gas  Co.,  38138 

Equitrans,  Inc..  38138 

KN  Energy.  Inc.,  38139 

Mississippi  River  Transmission  Corp..  38139 

Paiute  Pipeline  Co.,  38139 

Tennessee  Gas  Pipeline  Co..  38140 

United  Gas  Pipe  Line  Co.,  38140 

West  Texas  Gas.  Inc..  38140 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Frederick  County,  VA.  38171 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  38144 

Federal  Mine  Safety  and  Healtti  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  38173 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc: 
CSX  Transportation.  Inc..  38171 
Metro-North  Commuter  Railroad  Co..  38172 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc,: 
Canfield,  Bruce.  38144 
Century  Bancorp.  Inc..  38144 
First  State  Corp.  et  al..  38145 
Miners  National  Bancorp.  Inc..  et  al..  38145 

Federal  Retirement  Tlirtft  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act.  38173 


FIsti  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Black-capped  vireo.  38154 

Food  and  Drug  Administration 

NOTICES 

Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
Monopril.  38151 
Orcolon.  38152 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
California.  38112 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Children  and  Families 
Administration;  Food  and  Drug  Administration;  Health 
Care  Financing  Administration;  National  Institutes  of 
Health;  Social  Security  Administration 

Health  Care  Financing  Administration 

RULES 

Medicaid  and  medicare: 
Premium  hospital  insurance  eligibility;  State  buy-in 
agreements,  38074 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
38178 

Interior  Department 

'  See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service; 
Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 
Dichloro  isocyanurates  from  Japan.  38112 
Drycleaning  machinery  from  Germany.  38112 
Stainless  steel  cooking  ware  from  Korea,  38114 

Countervailing  duties: 
Oil  country  tuoular  goods  from  Argentina.  38116 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 
Rail  abandonments — 
Notification  requirements;  address  change;  correction, 
38175 

Joint  Board  for  Enrollment  of  Actuaries 

NOTICES 
Meetings: 
Actuarial  Examinations  Advisory  Committee.  38156 

Justice  Department 

NOTICES 
Privacy  Act: 
Systems  of  records,  38157 


Land  Management  Bureau 

RULES 

Public  land  orders: 

Wyoming,  38083 
NOTICES 
Realty  actions;  sales,  leases,  e 

Arizona,  38153 

New  Mexico,  38154 

Wyoming;  correction,  38174 

Mine  Safety  and  Health  Fede 

See  Federal  Mine  Safety  and  1 

Minerals  Management  Servic 

NOTICES 

Environmental  statements;  avi 

Outer  Continental  Shelf  nat 

management  program  (1 

National  Aeronautics  and  Spi 

NOTICES 

Agency  information  collection 
38158 
(2  documents) 

National  Commission  on  Sev 
Housing 

NOTICES 

Meetings,  38158 

National  Highway  Traffic  Sat 

RULES 

Motor  vehicle  safety  standard 
Seating  reference  point;  defi 
PROPOSED  RULES 
Anthropomorphic  test  dummit 
Newborn  infant;  design  and 
38106 
Motor  vehicle  safety  standard 
Child  restraint  systems — 

Occupant  excursion  and  s 

Lamps,  reflective  devices,  a 

Daytime  nmning  lamps.  3 

Windshield  wiping  and  was 

National  Institute  for  Occupa 

See  Centers  for  Disease  Conti 

National  Institute  of  Standan 

NOTICES 

Information  processing  stands 
Government  network  manaj 
correction,  38174 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Institute  of  Diabeti 

Diseases,  38153 
Panic  disorder  treatment;  cc 

conference,  38153 

National  Oceanic  and  Atmosi 

RULES 

Fishery  connervation  and  mar 
Ocean  salmon  off  coasts  of 
California.  38086.  38087 
(2  documents) 
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Fish  and  Wildlife  Service 
Nonces 

Endangered  and  threatened  species: 
Recovery  plans — 
Black-capped  vireo,  38154 

Food  and  Drug  Administration 

NOTICES 

Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
Monopril,  38151 
Orcolon,  38152 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
California,  38112 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Children  and  Families 
Administration;  Food  and  Drug  Administration;  Health 
Care  Financing  Administration;  National  Institutes  of 
Health;  Social  Security  Administration 

Health  Care  Financing  Administration 

RULES 

Medicaid  and  medicare: 
Premium  hospital  insurance  eligibihty;  State  buy-in 
agreements,  38074 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
38178 

Interior  Department 

'  See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service; 
Surface  Mining  Reclamation  and  Enforcement  O^ice 

International  Trade  Administration 

NOTICES 

Antidumping: 
Dichloro  isocyaniu-ates  from  Japan.  38112 
Drycleaning  machinery  from  Germany,  38112 
Stainless  steel  cooking  ware  from  Korea,  38114 

Countervailing  duties: 
Oil  country  tuoular  goods  from  Argentina,  38116 

Interstate  Commerce  Commission 

RULES 

Practice  tmd  procedure: 
Rail  abandonments — 
Notification  requirements;  address  change;  correction, 
38175 

Joint  Board  for  Enrollment  of  Actuaries 

NOTICES 

Meetings: 
Actuarial  Examinations  Advisory  Committee,  38156 

Justice  Department 

NOTICES 

Privacy  Act: 
Systems  of  records,  38157 
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Land  Management  Bureau 

RULES 

Public  land  orders: 

Wyoming,  38083 
NOTICES 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  38153 

New  Mexico.  38154 

Wyoming;  correction.  38174 


IMine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Heelth  Review  Commission 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Outer  Continental  Shelf  natural  gas  and  oil  resource 
management  program  (1992-1997);  hearings,  38155 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

38158 

(2  documents) 

National  Commission  on  Severely  Distressed  Public 
Housing 

NOTICES 
Meetings,  38158 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 

Seating  reference  point;  definition,  38084 
PROPOSED  RULES 

Anthropomorphic  test  dummies: 
Newborn  infant;  design  and  performance  specifications, 
38106 
Motor  vehicle  safety  standards: 
Child  restraint  systems — 

Occupant  excursion  and  seat  inversion  limits,  38105 
Lamps,  reflective  devices,  and  associated  equipment — 

Daytime  running  lamps,  38100 
Windshield  wiping  and  washing  systems,  38099 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards.  Federal: 
Government  network  management  profile  [GNMP); 
correction,  38174 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  38153 
Panic  disorder  treatment;  consensus  development 

conference,  38153 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conbervation  and  management: 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California,  38086,  38087 
(2  documents) 


NOTICES 

Meetings: 
New  England  Fishery  Management  Council,  38123 
(2  documents) 

National  Park  Servic* 

NOTICES 
Meetings: 
National  Park  System  Advisory  Board,  38156 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
New  York  Power  Authority  et  al.,  38159 
Sacramento  Municipal  Utility  District  38159 

Public  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
National  Solid  Wastes  Management  Association,  38294 

Resolution  Trust  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  38173 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Cincinnati  Stock  Exchange,  Inc.,  38160 
Municipal  Securities  Rulemaking  Board,  38162 
National  Association  of  Securities  Dealers,  Inc.,  38162, 
38164 
(2  documents) 
Self-regulatory  organizations;  unlisted  trading  privileges: 
Midwest  Stock  Exchange,  Inc.,  38161.  38162 

(2  documents) 
Philadelphia  Stock  Exchange,  Inc.,  38164 
Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings;  correction,  38175 

Severely  Distressed  Public  Housing,  National  Commission 

See  National  Commission  on  Severely  Distressed  Public 
Housing 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
Minnesota  et  al.,  38165 

Social  Security  Administration 

NOTICES 

Social  security  rulings: 
Child's  insurance  benefits;  adopted  child's  entitlement  to 
benefits  after  second  adoption;  correction.  38174 

State  Department 

NOTICES 

Grant  and  cooperative  agreement  awards: 
American  Council  of  Learned  Societies  et  al.,  38166 

International  Narcotics  Control  Act  determinations: 
Peru.  38165 

Meetings: 
Shipping  Coordinating  Committee,  38165,  38166 
(2  documents) 
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Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Ppderal  lands  program;  surface  mining  and  reclamaHon 
operations: 
Congressionally  prohibited  mining  areas;  coal 
exploration;  valid  existing  rights 
Correction.  38175 

Thrift  Supervision  Office 

RULES 

Practice  and  procedure  rules,  uniform;  adjudicatory 
proceedings,  38302 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 
Federal  Highway  Administration;  Federal  Railroad 
Administration;  National  Highway  Tra^c  Safety 
Administration:  Research  and  Special  Programs 
Administration;  Urban  Mass  Transportation 
Administration 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  38166 
CertiHcates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications.  38167 
Senior  Executive  Service: 
Performance  Review  Boards;  membership,  38167 

Treasury  Department 

See  Thrift  Supervision  Office 

Urban  Mass  Transportation  Administration 

PROPOSED  RULES 

Uniform  system  of  accounts  and  records  and  reporting 
system,  38256 
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Rules  and  Regi 


Tm  ssction  of  the  FEDERAL  R 
contains  regulaiory  documents  hi 

general  applicabitity  and  legal  efl 
of  which  are  keyed  to  and  cod» 
the  Code  of  Federal  Regulations 
published  under  50  titles  purauv 
U.S.C.   1510. 

The  Code  of  Federal  Regulations 
by  the  Superintendent  of  Docum 
Prices  of  new  books  are  listed 
first  FEDERAL  REGISTER  issue 
week. 


DEPARTMENT  OF  AGRICULTI 

Agricultural  Marketing  Servici 

7CFRPart989 
[FV-91-2SaFRJ 

Raisint  Produced  from  Grape! 
in  Calif  omia;  Revising  Reservi 
Requirements  for  Certain  See 
Raisins 

AQENCV:  Agricultural  Marketini 
USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  revise 
administrative  rules  and  regula 
the  Califomia  raisin  marketing 
This  action  will  revise  the  reser 
requirements  for  raisins  produc 
Fiesta,  Emerald  Seedless,  Perle' 
Delight,  and  other  similar  grape 
varieties.  This  revision  was 
recommended  by  the  Raisin 
Administrative  Committee  (Coi 
which  is  responsible  for  the  k)c 
administration  of  the  Federal  n 
order  regulating  the  handling  ol 
produced  from  grapes  grown  in 
Califomia. 

EFFECTIVE  DATE:  August  12. 199 
FOR  FURTHEf)  INFORMATION  CON 

Richard  Lower,  Marketing  Spec 
Marketing  Ordpr  Administratio 
Fruit  and  Vegetable  Division,  A 
USDA,  Room  2524-S.  PO  Box  91 
Washington.  DC  20090-6456:  tel 
(202)  47&-3861. 
SUPPLEMENT ARV  INPOfMNATtON: 

final  rule  is  issued  under  marke 
agreement  and  Order  No.  969  (7 
part  989).  both  as  amended,  reg 
the  handhng  of  raisins  produce! 
grapes  grown  in  Califomia,  hen 
referred  to  as  the  "order."  The  < 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  18 


JMI 


II 


SMTl 


Rules  and  Regulations 


FMknl  itegiatar 
VoL  SO,  No.  ISS 
Monday,  Aa§u«t  12.  1901 


This  MClion  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  efTect  most 
of  which  are  Keyed  to  and  codiAed  In 
the  Code  ot  Federal  Regulations,  wt«ch  Is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  Is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  In  the 
first  FEDERAL  REGISTER  Issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricuttural  Marketing  Servic* 
7  CFR  Part  989 
[FV-91-2S8FR] 

Raisins  Produced  from  Grapes  Grown 
In  California;  Revising  Reserve  Pool 
Requirements  for  Certain  Seedless 
Raisins       I 

AQENCV:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  revises  the 
administrative  rules  and  regulations  of 
the  Caliromia  raisin  marketing  order. 
This  action  will  revise  the  reserve  pool 
requirements  for  raisins  produced  from 
Fiesta,  Emerald  Seedless,  Perlette, 
Delight,  and  other  similar  grape 
varieties.  This  revision  was 
recommended  by  the  Raisin 
Administrative  Committee  (Committee), 
which  is  responsible  for  the  k)cal 
administration  of  the  Federal  marketing 
order  regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California. 

EFFECTIVE  DATE:  August  12. 1991. 
FOfI  FURTHER  INFORMATION  CONTACT: 
Richard  Lower,  Marketing  Specialist, 
Marketing  Order  Administration  Branch. 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  Room  2524-S,  PO  Box  96456, 
Washingtoa  DC  20090-6456;  telephone: 
(202)  475-3861. 

8UPPLEM»fTARV  INFORMATION:  This 
final  rule  is  issued  under  marketing 
agreement  and  Order  Na  988  (7  CFR 
part  969).  both  as  amended,  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  Cahfomia,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  oa 


amended  (7  U,S.C  001-874),  hereinafter 

referred  to  as  the  "Act". 

This  fmal  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  eccordanoe  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  rompatibility. 

There  are  approximately  25  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  raisin  marketing 
order,  and  approximately  5,000 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defmed  by  the  Small  Business 
Administration  (13  CFR  121.801)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500.00a  A 
majority  of  producers  and  a  minority  of 
handlers  of  California  raisins  may  be 
classified  as  small  entities. 

This  action  revises  the  reserve  pool 
requirements  for  raisins  produced  from 
Fiesta,  Perlette.  Delight.  Emerald 
Seedless  and  other  similiar  grape 
varieties.  Currently,  these  varietal  types 
are  included  under  the  Natru-al  (sun- 
dried)  Seedless  raisin  category. 

Section  989.110(a)  of  the  rules  and 
regulations  provides  the  definition  for 
Natural  (sun-dried)  Seedless  varietal 
type  of  raisin  which  includes  all  sun- 
dried  seedless  raisins  that  possess 
characteristics  similar  to  Natural 
Thompson  Seedless  raisins.  The  above- 
mentioned  grape  varieties  fit  into  this 
varietal  type  category  when  they  are 
sun-dried  into  raisins.  Raisins  made 
from  Fiesta,  Perlette,  Delight,  Emerald 


Seedless  and  odier  similiar  grape 
varieties  that  meet  the  minimuni  grade 
and  oondidon  standards  may  be  placed 
in  the  Nattu-al  (sun-dried)  Seedless 

reserve  pool  by  handlers  to  satisfy  their 
reserve  pool  obligations  (see  |  989JB8). 
The  reserve  portion  of  a  crop  must  be 
held  by  handlers  for  the  account  of  the 
Committee  to  be  sold  into  specified 
outlets  throughout  the  crop  year. 

Reserve  pool  raisins  must  be  stored 
by  handlers  until  they  ara  relieved  of 
their  responsibiUty  by  the  Committee. 
The  Committee  may  reheve  a  handler's 
reserve  pool  responsibility  by 
transferring  reserve  pool  raisins  to 
another  handler  who  needs  reserve  pool 
raisins  for  an  authorized  reserve  pool 
purchase.  The  Committee  has  fotnvd  that 
some  handlers  are  reluctant  to  accept 
raisins  from  the  Natural  (sun-dried) 
Seedless  reserve  pool  that  are  of  the 
Fiesta,  Perlette,  DelighL  Emerald    - 
Seedless,  and  other  similiar  grape 
varieties  from  other  handlers  because 
the  receiving  handlers  do  not  have  a 
market  for  them.  Raisint  made  from 
these  varietal  types  are  somewhat  larger 
than  raisins  made  from  the  Thompson 
Seedless  grape  and  generally  are  sold 
into  different  markets. 

Therefore,  the  Committee  has 
recommended  that  handlers  who 
acquire  raisins  made  from  the  Fiesta. 
Perlette,  Delight,  Emerald  Seedless,  and 
other  similiar  grape  varieties  from 
producers  and  place  them  in  the  Natural 
(sun-dried)  Seedless  reserve  pool  be 
required  to  utilize  such  raisins.  With  this 
revision,  handlers  may  not  transfer 
reserve  pool  raisins  made  from  the 
above-mentioned  varietal  types  tmless 
the  transfer  to  another  handler  is 
acceptable  to  the  Committee  or  the 
receiving  handler. 

Handlers  acquiring  raisins  made  fit>m 
the  Fiesta.  Perlette,  Delight.  Emerald 
Seedless,  and  other  similiar  grape 
varieties  from  producers  can  place  such 
raisins  in  the  reserve  pool.  They  will  be 
required  to  use  the  above  mentioned 
raisins  rather  than  transfer  them  to 
another  handler.  This  will  alleviate  the 
concerns  receiving  handlers  have  tn 
accepting  such  raisins  when  they  have 
no  market  in  which  to  sell  them. 

In  the  case  where  handlers  may  not 
have  any  other  reserve  pool  raisins 
besides  raisins  made  from  the  Fiesta, 
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Perlette,  Delight.  Emerald  Seedless,  and 
other  similiar  grape  varieties,  handlers 
may  substitute  free  tonnage  raisins  that 
will  be  acceptable  to  the  Committee  for 
the  varieties  mentioned  above. 
Substitution  of  free  toimage  for  reserve 
pool  tonnage  is  authorized  under 
§  989(b)(3)  of  the  marketing  order. 

The  rules  and  regulations  ourently 
provide  that  handlers  must  identify  each 
lot  of  raisins  received  by  having  the 
Inspection  Service  attach  control  cards 
to  one  container  on  each  pallet  or  to 
each  bin  of  raisins  in  a  lot.  Thus,  each 
lot  of  raisins  received  and  placed  in  the 
reserve  pool  can  be  identified  as  to  its 
varietal  type  and  can  be  properly 
disposed  of  by  handlers.  Therefore,  this 
change  may  be  easily  implemented  since 
containers  are  properly  marked  as  to  the 
varietal  type  of  raisins. 

A  proposed  rule  on  this  action  was 
published  in  the  Federal  Register  on 
May  28, 1991  (56  FR  24041).  The  proposal 
provided  interested  persons  the 
opportimity  to  file  written  comments 
through  June  27. 1991.  One  comment  was 
submitted.  The  commenter  inquired 
what  the  penalty  would  be  if  the  raisin 
packer  does  not  comply  with  this  rule; 
what  would  happen  if  the  packer  runs 
out  of  raisins  or  goes  bankrupt;  and 
would  the  packers  post  a  bond  for  the 
total  amount  of  product  worth  for 
reserve  raisins.  After  the  effective  date 
of  this  rule,  if  there  is  a  raisin  packer 
who  does  not  comply  with  this  rule,  runs 
out  of  raisins  or  goes  bankrupt  the 
Committee  could  conduct  an 
investigation  and  submit  the  results  writh 
a  recommended  action  to  the 
Department.  The  Department  would 
review  the  information  and  proceed 
with  the  appropriate  action  authorized 
under  the  Act.  In  response  to  the  third 
question,  there  is  no  provision  which 
requires  raisin  packers  to  post  a  bond 
while  handling  reserve  raisins. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  sigificant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  Committee's 
recommendation,  the  one  comment 
received,  and  other  available 
information,  it  Is  found  that  revising  the 
reserve  pool  requirements  for  certain 
seedless  raisins  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  that  good  cause 


exists  for  not  postponing  the  effective 
date  of  this  action  imtil  30  days  after 
publication  in  the  Federal  Register 
because  transfers  of  raisins  between 
handlers  are  heaviest  during  the  period 
from  June  through  September  and  it  is 
desirable  that  this  rule  cover  as  many  of 
the  transfers  as  possible. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes.  Marketing  agreements. 
Raisins.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  989  is  revised  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  989.166  is  amended  by 
revising  paragraph  (a)(l]  to  read  as 
follows: 

Note:  This  will  appear  in  the  annual  Code 
of  Federal  Regulations. 

S  989.166    Res«rv«  tonnage  generally. 

(a)  Set-aside  obligations. — (1)  Natural 
(sun-dried)  Seedless.  Handlers  who 
acquire  any  lot  of  natural  condition 
Natural  (sun-dried)  Seedless  raisins 
which  have  been  dipped  in  or  sprayed 
with  water,  with  or  without  chemicals 
prior  to  or  during  the  drying  process,  for 
purposes  other  than  to  expedite  drying, 
or  that  have  been  produced  from 
seedless  varieties  of  grapes  other  than 
Thompson  Seedless  (i.e..  Fiesta,  Emerald 
Seedless,  Perlette,  Delight  and  other 
similiar  grape  varieties),  may  set  aside 
such  raisins  to  satisfy  their  reserve  pool 
obligation:  Provided,  That  such  raisins 
shall  be  identified  by  the  Inspection 
Service  affixing  to  one  container  on 
each  pallet  or  to  each  bin  in  each  lot,  a 
prenumbered  RAC  control  card  (to  be 
furnished  by  the  Committee)  which  shall 
remain  a^ixed  until  raisins  are 
processed  or  disposed  of  as  natural 
condition  raisins:  and  Provided  further, 
That  such  raisins  shall  not  be 
deliverered  to  the  Committee  or 
transferred  to  another  handler  without 
approval  of  the  Committee  or  the 
receiving  handler. 


Dated;  August  5, 1991. 
Robert  C  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  91-19117  Filed  8-9-91:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD7-91-74] 

Drawbridge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  FL 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the  City  of 
St.  Petersburg  Beach  and  the  Florida 
Department  of  Transportation,  the  Coast 
Guard  is  changing  the  operating 
regulations  governing  the  Pinellas 
Bayway  Structure  "C"  bridge,  mile  114, 
at  St.  Petersburg  Beach  by  permitting  the 
number  of  openings  to  be  Umited  during 
certain  periods.  This  change  is  being 
made  because  periods  of  peak  vehicular 
traffic  have  changed.  This  action  will 
accommodate  the  needs  of  vehicular 
traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  September  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ian  MacCartney,  (305)  536-4103. 
SUPPtXMENTARY  INFORMATION:  On  May 
23, 1991,  the  Coast  Guard  published 
proposed  rule  (56  FR  23666)  concerning 
this  amendment. 

The  Commander,  Seventh  Coast 
Guard  District,  also  published  the 
proposal  as  a  Public  Notice  dated  June 
13, 1991.  In  each  notice,  interested 
persons  were  given  until  July  8, 1991, 1o 
submit  comments. 

Drafting  Information: 

The  drafters  of  these  regulations  are 
Ian  MacCartney,  project  officer,  and  LT 
Genelle  Tanos.  project  attorney. 

Discussion  of  Comments: 

Eight  comments  and  a  petition  were 
received  in  response  to  the  proposed 
rule.  Two  commenters  were  opposed  to 
any  change  in  the  regulations:  two 
commenters  preferred  a  15-minute 
schedule  instead  of  the  proposed  20- 
minute  schedule;  four  commenters  and 
370  signatories  to  a  petition  supported 
the  proposed  change  in  regulations.  The 
Coast  Guard  has  carefully  considered 
the  comments.  No  new  information  was 
provided  to  justify  a  change  to  the 


proposed  rule  published  on  Ma; 
1991.  11 

Federalism: 

This  action  has  been  analyze 
accordance  with  the  principles 
criteria  contained  in  Executive 
12812.  and  it  has  been  determin 
the  rulemaking  does  not  have  s 
federalism  implications  to  wan 
preparation  of  a  Federalism 
Assessment.]  | 

Ecomomic  Assessment  and  Cei 

These  regulations  are  consid 
be  non-major  under  Executive  i 
12291  on  Federal  Regulations  a 
nonsignificant  under  the  Depar 
Transportation  regulatory  polic 
procedures  (44  FR  11034;  Febru 
1979). 

The  economic  impact  has  be< 
to  be  so  minimal  that  a  full  regi 
evaluation  is  unnecessary.  We 
this  because  the  regulations  ex 
with  tows.  &nce  the  economic 
expected  to  be  minimal,  the  Co 
Guard  certifies  that  they  will  n^ 
significant  impact  on  a  substar 
number  of  small  entities. 


^..jl 

tioos^l 


List  of  Subjects  in  33  CFR  Part 

Bridges. 

Regulatio 

In  consideration  of  the  foregi 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  foil 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  ] 
continues  to  read  as  follows: 

Authority:  33  U.&C  490;  49  CFR 
CFR  1.05-l(g). 

2.  Section  117.287(e)  is  revist 
as  follows: 

S117.2S7    GuH  Intreooaatal  W«t< 

.        .        .jl      .        . 

(e)  The  draw  of  the  Pinellas '. 
Structure  "C  bridge,  mile  114, 
Petersburg  Beach  ^all  open  oi 
except  that  from  7  a.m.  to  7  pji 
draw  need  open  only  on  the  he 
forty  minutes  past  the  hour. 

Dated:  July  29, 1991. 
K.M.  DsDtyiie. 

Acting  Captain.  U.S.  Coast  Guard, 
Commander,  Seventii  Coast  Goard 
[FR  Doc.  91-19104  Filed  8-9-91:  M 

BIUJNO  OOOt  4S10-14-M 


day,  August  12,  1991  /  Rules  and  Regulations 


1 1  .    .,  .    •    .  .      •  • '      '    '         •     ■   •      '    • " 

k^'ederal  Register  /  Vol.  56.  No.  155  /  Monday,  August  12,  1991  /  Rules  and  Regulations 


S887S 


poning  the  effective 
until  30  days  after 
Federal  Register 
of  raisins  between 
est  during  the  period 
September  and  it  is 
rule  cover  as  many  of 
ssible. 

7  CFR  Part  989 

ng  agreements, 
and  recordkeeping 

let  forth  in  the 

art  989  is  revised  as 


MS  PRODUCED 
ROWN  IN 


citation  for  7  CFR 
to  read  as  follows: 

1-19,  48  Stat  31,  as 
601-674. 

B  is  amended  by 
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Dated;  August  5, 1991. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

(PR  Doc.  91-19117  Filed  8-9-Bl:  8:45  am] 

■lUJNO  CODE  S41(H»-M  ; 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

(CQD7-91-74] 

Drawbridge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  FL 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  the  City  of 
St.  Petersburg  Beach  and  the  Florida 
Department  of  Transportation,  the  Coast 
Guard  is  changing  the  operating 
regulations  governing  the  Pinellas 
Bayway  Structure  "C"  bridge,  mile  114. 
at  St  Petersburg  Beach  by  permitting  the 
number  of  openings  to  be  limited  during 
certain  periods.  This  change  is  being 
made  because  periods  of  peak  vehicular 
traffic  have  changed.  This  action  will 
accommodate  the  needs  of  vehicular 
traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  These  regulations 
become  effective  on  September  11, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ian  MacCartney,  (305)  536-4103. 
SUPPt^MENTARY  INFORMATION:  On  May 
23, 1991,  the  Coast  Guard  published 
proposed  rule  (56  FR  23666)  concerning 
this  amendment. 

The  Commander,  Seventh  Coast 
Guard  District,  also  published  the 
proposal  as  a  Public  Notice  dated  June 
13, 1991.  In  each  notice,  interested 
persons  were  given  until  July  8, 1991, 1o 
submit  comments. 

Drafting  Information: 

The  drafters  of  these  regulations  are 
Ian  MacCartney,  project  officer,  and  LT 
Genelle  Tanos,  project  attorney. 

Discussion  of  Conunents: 

Eight  comments  and  a  petition  were 
received  in  response  to  the  proposed 
rule.  Two  commenters  were  opposed  to 
any  change  in  the  regulations:  two 
commenters  preferred  a  15-minute 
schedule  instead  of  the  proposed  20- 
minute  schedule;  four  commenters  and 
370  signatories  to  a  petition  supported 
the  proposed  change  in  regulations.  The 
Coast  Guard  has  carefully  considered 
the  comments.  No  new  information  was 
provided  to  justify  a  change  to  the 


proposed  rule  published  on  Kiay  23, 
1991. 


Federalism: 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  su^icient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Ecomomic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulations  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  regulations  exempt  tugs 
with  tows.  Since  the  economic  impact  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  b  33  CFR  Part  117 

Bridges.    1 1 

Regulations: 

In  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

AutlMxity:  33  U.S.C  4W;  49  CFK  1.46: 33 
CFR  1.05-l(g). 

2.  Section  117.287(e)  is  revised  to  read 
88  follows: 

S117.2S7    GuN  Mraooaatat  WateniMy. 

•i'     •        • 
(e)  The  draw  of  the  Pinellas  Bayway, 
SUTJCture  "C  bridge,  mile  114.  at  St 
Petersburg  Beach  ^all  open  on  signal; 
except  that  from  7  a.m.  to  7  pjn..  the 
draw  need  open  only  on  the  hour,  and 
forty  minutes  past  the  hour. 

Dated:  |uly  29, 1991. 
K.M.  Dentyne. 

Acting  Captain,  U.S.  Coast  Guard, 
Commander,  Seventh  Coast  Guard  District 
[FR  Doc.  91-19104  Filed  8-0-91:  SMS  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3981-3] 

Approval  and  Promulgatton  of  Air 
Quality  Implementation  Plans;  New 
Mexico;  Air  Polution  Episode 
Contingency  Ptan  for  AilMjquerque/ 
BemaHllo  County 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 

summary:  This  notice  approves  the  Air 
Pollution  Episode  Contingency  Wan  for 
Albuquerque/BemaUUo  County,  as 
adopted  by  the  Albuquerque/Bemalillo 
County  Air  Quality  Control  Board  on 
January  26, 1989,  The  Air  Pollution 
Episode  Contingency  Plan  for 
Albuquerque/Bemalillo  County  was 
submitted  by  the  Governor  of  New 
Mexico  to  EPA  on  April  14, 1989.  This 
plan  adequately  addresses  the 
requirements  of  40  Code  of  Federal 
Regulations  (CFR),  part  51.  subpart  H 
(Prevention  of  Air  Pollution  Emergency 
Episodes),  and  is  comparable  to  the 
New  Mexico  Environmental 
Improvement  Board's  Air  Pollution 
Episode  Contingency  Plan,  as  adopted 
on  July  7. 1988.  EPA  approved  this  plan 
on  August  21, 1990  (55  FR  34013). 
DATES:  This  action  will  be  effective 
October  11, 1991  unless  notice  is 
received  within  30  days  of  publication 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs  at  the  EPA  Regional 
Office  listed  below.  Copies  of  the 
doomients  relevant  to  this  proposed 
action  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  twenty-four  hours  before  the 
visiting  day. 

U.S.  Environmental  Protection  Agency. 
Region  8,  Air  Programs  Branch  (ST- 
AP),  1445  Ross  Avenue,  Dallas,  Texas 
75202-2733. 
Albuquerque  Environmental  Health 
Department  The  City  of  Albuquerque, 
One  Civic  Plaza  Northwest  5th  and 
Marquette  Su^et  NW^  P.O.  Box  1293, 
Albuquerque,  New  Mexico  87103. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Bather.  Planning  Section  (OT- 


AP).  Air  Programs  Brandi.  U.S.  EPA 
Region  6, 1445  Ross  Avenue.  Delias, 
Texas  75202-2733,  Telephone  (214)  655- 
7214.  or  (FTS)  255-7214. 

SUPPLEMENTARY  INFORMATION:  This 

section  contains  an  evaluation  of  the  Air 
Pollution  Episode  Contingency  Plan  for 
Albuquerque/Bemalillo  County.  The 
Governor  of  New  Mexico  submitted  the 
Air  Pollution  Episode  Contingency  Plan 
for  Albuquerque/Bemalillo  County  to 
EPA  on  April  14, 1989.  This  plan  was 
reviewed  for  consistency  with  the 
requirements  of  40  CFR  subpart  H. 
t  61.150  (Qaseification  of  regions  for 
episode  plans).  I  51.151  (Significant 
harm  levels),  and  |  51.152  (Contingency 
plans). 

The  Air  Pollution  Episode 
Contingency  Plan  for  Albuquerque/ 
Bernalillo  County  addresses  all  the 
necessary  requirements  for  a  Priority  1 
region  (defined  in  40  CFR  51.150).  First 
the  plan  includes  sijmificant  harm  levels 
for  sulfur  dioxide,  PMio,  carbon 
monoxide,  ozone,  and  nitrogen  dioxide 
as  per  40  CFR  51.151.  Second,  the  plan 
adequately  addresses  all  requirements 
for  contingency  plans  outlined  in  40  CFR 
51.152.  Three  stages  of  episode  criteria 
as  per  40  CFR  51.152  (a)(1)  and  40  CFR 
51,  appendix  L,  are  set  forth:  air 
pollution  alert,  air  pollution  warning, 
and  air  pollution  emergency.  The 
Episode  Stage  Criteria  Table  on  page  3 
of  the  plan  shows  alert,  warning, 
emergency,  and  significant  harm  levels 
for  the  pollutants  sulfur  dioxide,  PMi». 
carbon  monoxide,  ozone,  and  nitrogen 
dioxide,  the  plan  also  provides  for 
public  aimouncement  ot  and  specifies 
adequate  emission  control  actionsto  be 
taken  at,  each  episode  stage  (40  CFR 
51.152  (a)(2)  and  40  CFR  51.152  (a)(3)). 
Finally,  the  plan  sufficiently  addressee 
the  requirements  of  51.152(b)(l-3) 
concerning  prompt  acquisition  of 
forecasts  of  atmospheric  stagnation 
conditions  including  updates,  source 
compliance  inspections,  and 
communication  procedures. 

The  EPA  is  publishing  &is  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
October  11. 1991  unless,  writhin  30  days 
of  its  publicatioa  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  sudi  notice  is  received,  this  action 
will  be  withdrB»»m  before  die  effective 
date  by  pubhshlng  two  subsequent 
notices.  One  notice  will  withdraw  die 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
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proposal  of  the  action  and  establishing  a 
conunent  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  October  11. 
1991. 

Final  Action 

The  EPA  is  today  approving  the  Air 
Pollution  Episode  Contingency  Plan  for 
Albuquerque/Bemalillo  County,  as 
adopted  by  the  Albuquerque/Bemalillo 
County  Air  Quality  Control  Board  on 
January  28. 1989.  This  plan  adequately 
addresses  the  requirements  of  40  CFR. 
part  51.  subpart  H  {Prevention  of  Air 
Pollution  Emergency  Episodes). 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  State 
implementation  plan  for  conformance 
with  the  provisions  of  the  1990  Clean  Air 
Act  Amendments  enacted  on  November 
15. 1990.  The  EPA  has  determined  that 
this  action  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  preceded  the  date  of 
enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiu« 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Regulatory  Process 

This  action  has  been  classiRed  as  a 
table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  PR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  tables 
2  and  3  SEP  revisions  (54  FTl  2222)  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  In  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  11, 1991. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 


be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Hydrocarbons, 
Intergovernmental  relations,  Lead. 
Nitrogen  dioxide,  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  )une  19. 1991. 
W.B.  Hathaway. 
Acting  Regional  Administrator  (8A). 

40  CFR  Part  52,  Subpart  GO,  is 
amended  as  follows: 

PART  52-{  AMENDED] 

1.  The  Authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  GG— New  Mexico 

2.  Section  52.1639  is  revised  to  read  as 
follows: 

S  52.1639    Prevention  of  air  pollution 
emergency  episodes. 

(a)  The  plan  submitted  by  the 
Governor  of  New  Mexico  on  August  19, 

1988,  and  as  adopted  on  July  7, 1988.  by 
the  New  Mexico  Environmental 
Improvement  Board,  entitled  Air 
Pollution  Episode  Contingency  Plan  for 
New  Mexico,  is  approved  as  meeting  the 
requirements  of  section  110  of  the  Clean 
Air  Act  and  40  CFR  part  51,  subpart  H. 
This  plan  is  only  approved  for  the  State 
of  New  Mexico  outside  of  the 
boundaries  of  Bernalillo  County. 

(b)  The  plan  submitted  by  the 
Governor  in  (a)  for  the  Air  Pollution 
Episode  Contiiigency  Plan  is  not 
applicable  to  Bernalillo  County. 
Therefore,  the  following  plan  described 
below  is  applicable  to  sources  located 
within  the  t>oundaries  of  Bernalillo 
County  (including  the  City  of 
Albuquerque).  This  plan,  submitted  by 
the  Governor  of  New  Mexico  on  April 
14, 1989,  and  adopted  on  January  26, 

1989,  by  the  Albuquerque/Bemalillo 
County  Air  Quality  Control  Board, 
entitled  Air  Pollution  Episode 
Contingency  Plan  for  Bemalillo  County, 
is  approved  as  meeting  the  requirements 
of  section  110  of  the  Clean  Air  Act  and 
40  CFR  part  51,  subpart  H. 

(FR  Doc.  91-18740  Filed  8-9-«:  8:45  am] 
emjwQ coQg «seo  eon 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Adnrtlnlstration 

42  CFR  Parts  400, 406  and  407 

Medicare  and  Medicaid;  Eligibility  for 
Premium  Hospital  Insurance;  State 
Buy-in  Agreements 

[BP0-66A-FC] 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  mle  with  comment  period. 

summary:  These  rules— 

1.  Set  forth  the  requirements  and 
procedures  for  certain  individuals  under 
age  65  to  enroll  and  become  entitled  to 
Medicare  Part  A  benefits  through 
payment  of  monthly  premiums; 

2.  Revise  the  rules  on  State  buy-in  for 
Medicare  benefits  to  provide  that — 

•  After  1988,  a  State  may,  at  any  time, 
request  a  buy-in  agreement  or  a 
modification  of  an  existing  agreement, 
including  a  modification  under  which 
the  State  may  enroll  a  pay  Part  B 
premiums  on  behalf  of  a  new  buy-in 
coverage  group — Qualified  Medicare 
Beneficiaries  (QMBs);  and 

•  After  1989,  a  State  may  request  and 
obtain  a  modification  of  an  existing 
agreement,  under  which  the  State  may 
also  enroll  QMB's  in  Part  A  and  pay  Part 
A  premiums  on  their  behalf. 

These  amendments  are  necessary  to 
conform  HCFA  rules  to  changes  made 
by  section  9010  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  '87), 
section  301  of  the  Medicare  Catastrophic 
Coverage  Act  of  1988  (MCCA),  and 
sections  6012  and  6013  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989 
(OBRA  '89). 

The  purposes  of  the  amendments 
are — 

1.  To  make  it  possible  for  certain 
disabled  individuals  to  become  entitled 
to  Medicare  Part  A  benefits  that  require 
payment  of  a  monthly  premium.  The 
provisions  apply  to  an  individual  under 
age  65  who  loses  entitlement  to 
Medicare  Part  A  without  premiums 
because  his  or  her  eamings  exceed  the 
limit  imposed  for  entitlement  to  social 
security  disability  benefits,  on  which 
Medicare  Part  A  entitlement  was  based: 
and 

2.  To  make  available  to  States,  for 
payment  of  premiums  for  QMBs,  the 
administrative  and  cost  efficiencies  of 
the  State  buy-in  procedures. 
EFFECTIVE  DATE:  These  regulations  are 
effective  September  11, 1991. 
COMMENT  DATE:  To  be  considered 
comments  must  be  mailed  or  delivered 


Federal  Registe 

to  the  appropriate  address,  as 
below,  and  must  be  received  l 
on  October  11. 1991. 
ADDRESSES:  Mail  comments  t( 
following  address:  Health  Car 
Financing  Administration,  Dej 
of  Health  and  Human  Servicei 
Attention:  BPD-668-FC.  P.O.  I 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliv 
comments  to  one  of  the  follow 
addresses: 
Room  309-G,  Hubert  H.  Hump 

Building,  200  Independence 

Washington,  DC,  or 
Room  132,  East  High  Rise  Buil 

Security  Boulevard,  Baltimc 

Maryland. 

Due  to  staffing  and  resourc< 
limitations,  we  cannot  accept 
(FAX)  copies  of  comments. 

In  commenting,  please  refer 
code  BPD-688-FC.  Comments 
timely  will  be  available  for  pi 
inspection  as  they  are  receive 
beginning  approximately  threi 
after  publication  of  this  docur 
room  309-G  of  the  Departmen 
at  200  Independence  Ave.,  SV 
Washington,  DC,  on  Monday 
Friday  of  each  week  from  8:3( 
p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORMATION,  C 
Denis  Garrison,  (301)  966-564: 
SUPPLEMENTARY  INFORMATIOt 

A.  Entitlement  to  Premium  He 
Insurance 

1.  Statutory  Provisions 

Before  enactment  of  OBRA 
an  individual  who  had  attaint 
and  who  met  other  specified  ( 
was  eligible  to  enroll  for  "pre 
hospital  insurance,  that  is.  Pa 
benefits  for  which  payment  o 
premiums  is  required. 

Section  6012  of  OBRA  '89  a 
Act  a  new  section  1818A  to  p: 
an  individual  who  has  not  att 
65  is  also  eligible  to  enroll  for 
hospital  insurance  if  he  or  shi 
following  requirements: 

•  Has  been  entitled  to  Part 
under  section  226(b)  of  the  A( 
(entitlement  based  on  entitlei 
social  security  disability  beni 

•  Continues  to  have  the  di: 
physical  or  mental  impairmer 
basis  of  which  the  individual 
for  disability  benefits;  but 

•  Loses  entitlement  under  i 
226(b)  due  solely  to  having  et 
exceed  the  "substantial  gainf 
limit  established  by  the  socia 
regulations  at  20  CFR  404.157 

•  Is  not  otherwise  entitled 
benefits. 

Section  6408(d)  o^  OBRA  "I 
the  Medicaid  statute  as  folio 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  ParU  400, 406  and  407 

Medicare  and  Medicaid;  Eligibility  for 
Premium  Hospital  Insurance;  State 
Buy-in  Agreements 

[BPO-66S-FC] 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Final  rule  with  comment  period. 

summary:  These  rules— 

1.  Set  forth  the  requirements  and 
procedures  for  certain  individuals  under 
age  65  to  enroll  and  become  entitled  to 
Medicare  Part  A  benefits  through 
payment  of  monthly  premiums: 

2.  Revise  the  rules  on  State  buy-in  for 
Medicare  benefits  to  provide  that — 

•  After  1988,  a  State  may,  at  any  time, 
request  a  buy-in  agreement  or  a 
modification  of  an  existing  agreement, 
including  a  modification  under  which 
the  State  may  enroll  a  pay  Part  B 
premiums  on  behalf  of  a  new  buy-in 
coverage  group — Qualified  Medicare 
Beneficiaries  (QMBs);  and 

•  After  1969,  a  State  may  request  and 
obtain  a  modification  of  an  existing 
agreement,  under  which  the  State  may 
also  enroll  QMB's  in  Part  A  and  pay  Part 
A  premiums  on  their  behalf. 

These  amendments  are  necessary  to 
conform  HCFA  rules  to  changes  made 
by  section  9010  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  "87), 
section  301  of  the  Medicare  Catastrophic 
Coverage  Act  of  1968  (MCCA),  and 
sections  6012  and  6013  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989 
(OBRA  '89). 

The  purposes  of  the  amendments 
are — 

1.  To  make  it  possible  for  certain 
disabled  individuals  to  become  entitled 
to  Medicare  Part  A  benefits  that  require 
payment  of  a  monthly  premium.  The 
provisions  apply  to  an  individual  under 
age  65  who  loses  entitlement  to 
Medicare  Part  A  without  premiums 
because  his  or  her  earnings  exceed  the 
limit  imposed  for  entitlement  to  social 
security  disability  benefits,  on  which 
Medicare  Part  A  entitlement  was  based: 
and 

2.  To  make  available  to  States,  for 
payment  of  premiums  for  QMBs,  the 
administrative  and  cost  efficiencies  of 
the  State  buy-in  procedures. 
EFFECTivi  date:  These  regulations  are 
effective  September  11, 1991. 
COMMENT  date:  To  be  considered, 
comments  must  be  mailed  or  delivered 


to  the  appropriate  address,  as  provided 
below,  and  must  be  received  by  5  p.m. 
on  October  11, 1991. 
ADDRESSES:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration.  Department 
of  }Iealth  and  Human  Services. 
Attention:  BPD-668-FC.  P.O.  Box  26676, 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-<J,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.,  SW., 

Washington,  DC,  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  copies  of  comments. 

In  commenting,  please  refer  to  file 
code  BPD-668-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  this  document,  in 
room  309-G  of  the  Department's  offices 
at  200  Independence  Ave.,  SW., 
Washington.  DC.  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  202-245-7890). 
FOR  FURTHER  INFORMATION,  CONTACT. 
Denis  Garrison.  (301)  966-5643. 
SUPPLEMENTARY  INFORMATION: 

A.  Entitlement  to  Premium  Hospital 
Insurance 

1.  Statutory  Provisions 

Before  enactment  of  OBRA  '89,  only 
an  individual  who  had  attained  age  65 
and  who  met  other  specified  conditions 
was  eligible  to  enroll  for  "premium" 
hospital  insurance,  that  is.  Part  A 
benefits  for  which  payment  of  monthly 
premiums  is  required. 

Section  8012  of  OBRA  '89  adds  to  the 
Act  a  new  section  1818A  to  provide  that 
an  individual  who  has  not  attained  age 
65  is  also  eligible  to  enroll  for  premium 
hospital  insurance  if  he  or  she  meets  the 
following  requirements: 

•  Has  been  entitled  to  Part  A  benefits 
under  section  226(b)  of  the  Act 
(entitlement  based  on  entitlement  to 
social  security  disability  benefits); 

•  Continues  to  have  the  disabling 
physical  or  mental  impairment  on  the 
basis  of  which  the  individual  qualified 
for  disability  benefits;  but 

•  Loses  entitlement  under  section 
226(b)  due  solely  to  having  earnings  that 
exceed  the  "substantial  gainful  activity" 
limit  established  by  the  social  security 
regulations  at  20  CFR  404.1574;  and 

•  Is  not  otherwise  entitled  to  Part  A 
benefits. 

Section  6408(d)  o^  OBRA  '89  amends 
the  Medicaid  statute  as  follows: 


•  Provides  for  Medicaid  payment  of 
Part  A  premiums  on  behalf  of 
individuals  who  are  eligible  to  enroll  for 
Part  A  under  section  1818A  of  the  Act 
(identified  as  Qualified  Disabled  and 
Working  Individuals  or  QDWIs).  who 
meet  specified  income  and  resources 
tests,  and  who  are  not  otherwise  eligible 
for  Medicaid. 

•  Excludes  QDWIs  from  the  definition 
of  QMB. 

The  amendment  does  not  authorize 
use  of  the  State  buy-in  procedures  to  pay 
the  premiums  for  QDWIs.  The  Medicaid 
provisions  applicable  to  QDWIs  are  set 
forth  in  a  separate  proposed  rule 
(MB-031-P). 

2.  Changes  in  the  Regulations 

Revised  designation  scheme. 

In  anticipation  of  changes  likely  to  be 
made  by  future  statutory  amendments, 
we  have  revised  the  designation  scheme 
of  part  406  of  our  rules  (Hospital 
Insurance  Eligibility  and  Entitlement)  to 
make  room  for  adding  new  provisions  in 
logical  order.  We  have  also  made 
substantive  changes,  as  discussed 
below. 

a.  In  S  406.1  (Statutory  basis),  we  have 
added  reference  to  the  new  section 
1818A  of  the  law,  and  in  §  406.5  (Basis  of 
eligibility  and  entitlement),  we  have 
stated  that  certain  persons  under  age  65 
may  also  obtain  Part  A  benefits  by 
paying  a  premium. 

b.  In  §  406.20  (Basic  requirements),  we 
have  revised  paragraphs  (a)  and  (b)  and 
added  a  new  paragraph  (c)  to  set  forth 
the  requirements  for  the  new  under  age 
65  group. 

c.  In  S  406.21  (now  called  "Individual 
enrollment"),  we  have — 

•  Expanded  a  cross-reference  in 
paragraph  (a) 

•  Revised  paragraph  (b)  to  specify  the 
initial  enrollment  period  for  those  under 
age  65; 

•  Revised  paragraph  (d)  to  make  clear 
that  the  "deemed"  initial  enrollment 
period  applies  only  to  those  age  65  or 
over;  and 

•  Expanded  paragraph  (e)(1)  to 
include  a  definition  of  "large  group 
health  plan"  (LGHP),  because  the 
"special  enrollment  period"  provisions 
of  the  paragraph  apply  with  respect  to 
LGHPs  as  well  as  to  the  "employer 
group  health  plan"  (EGHP)  that  was 
already  defined  in  the  paragraph. 

d.  We  have  expanded  the  "effect  of 
enrollment"  provisions  of  current 

S  406.21  to  add  the  effect  on  the  new 
under  age  65  group,  and  redesignated  all 
those  provisions  under  a  new  S  406.22- 
Effect  of  month  of  enrollment  on 
entitlement. 

e.  We  have  redesignated  S  406.25  as 
S  406.28  (End  of  entitlement),  and  made 
the  following  changes: 


•  Revised  paragraph  (c)  to  make  clear 
that  loss  of  SMI  benefits  ends 
entitlement  only  for  those  age  65  or  over, 
and 

•  Added  a  new  paragraph  (f)  to 
specify  that,  for  those  under  age  65, 
entitlement  ends  with  the  end  of  the 
month  after  the  month  in  which  the 
individual  receives  notice  of  medical 
improvement. 

f.  We  have  redesignated  9  406.22 
(Monthly  premiums)  as  S  406.32  and 
added  new  paragraphs  (e)  and  (f)  to 
specify — 

•  The  months  for  which  premiums  are 
due;  and 

•  The  option  for  public  or  private 
organizations  to  pay  Part  A  premiums 
on  behalf  of  individuals. 

g.  Since  Part  A  premiums  for  QDWIs 
may  not  be  paid  under  a  State  buy-in 
agreement,  the  Medicare  rules  need  only 
make  clear  that  individuals  who  qualify 
as  QDWIs  may  not  qualify  as  QMBs. 
This  is  accomplished  by  defining 
QDWIs  and  QMBs  in  {  400.200  of  the 
HCFA  rules. 

B.  Extension  of  Disability  Reentitlement 
Period 

1.  Statutory  Provision 

Section  9010  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  amended 
sections  223(a)(i)  and  sections  202  (d). 
(e).  and  (f)  of  the  Act  to  extend  the 
disability  reentitlement  period  from  15 
months  to  36  months,  effective  January 
1, 198a  Section  9010  also  amended 
section  226(b)  of  the  Act  to  stipulate  that 
Medicare  must  end  as  though  the 
reentitlement  period  was  still  only  15 
months  long. 

2.  Changes  in  the  Regulations 

We  have  revised  S  406.12(e)  to  reflect 
the  effect  of  the  new  provisions  on 
Medicare  entitlement. 

C  Expansion  of  State  Buy-in  Options 

1.  Statutory  Provisions 

Prior  to  1970  and  again  during  1981, 
States  were  permitted,  under  section 
1843  of  the  Act.  to  request  a  buy-in 
agreement  with  the  Secretary,  or  to 
request  a  modification  to  broaden  an 
existing  agreement.  Under  the 
agreement  (or  modified  agreement) 
States  could  elect  to  enroll  in  Medicare 
Part  B  and  pay  Part  B  premiums  for 
certain  Medicaid  recipients  who  were 
also  eligible  for  Part  B  coverage.  The 
States  had  two  basic  options  with 
respect  to  buy-in:  They  could  limit  buy- 
in  to  Medicaid  recipients  who  were  cash 
assistance  recipients  or  they  could  elect 
a  broad  buy-in  group  consisting  of  all 
Medicaid  recipients  who  were  also 


eligible  for  Medicare  Part  B.  Part  B 
enrollment  and  preoiium  payment  under 
the  section  1643  buy-in  provisionfr  is 
determined  without  regard  to  the 
enrollment  and  coverage  period  and  the 
premium  computation  rules  applicable 
to  people  who  enroll  for  Part  B  on  an 
individual  basis.  Some  States  have 
elected  to  buy-In  only  for  their  cash 
assistance  recipients,  while  a  number  of 
others  elected  to  buy-in  for  all  Medicaid 
reciptent»  who  are  eligible  for  Medicare 
PartB. 

Section  301  of  the  MCCA  amended 
section  1843  of  the  Act  to — 

•  Provide  that  States  may.  at  any  time 
after  1988.  request  a  buy-in  agreement  or 
a  modification  of  an  existing  agreement; 
and 

•  Establish  Qualified  Medicare 
Beneficiaries  (QMBs)  '  as  a  group  for 
which  States  may  pay  Part  B  premiums 
through  buy-in.  This  means  that  a  State 
that  has  a  buy-in  agreement  covering 
only  cash  assistance  recipients  may 
broaden  that  agreement  to  include 
QMBs  or  all  Medicaid  recipients. 

With  respect  to  Part  B  buy-in  for 
QMBs,  unless  a  State  indicated  to  us 
that  it  wished  to  use  a  different  method, 
we  considered  that  the  State  had 
requested  and  been  granted  a 
modification  of  its  buy-in  agreement  to 
include  Part  B  premiums  for  QMBs. 
effective  January  1. 1980.  All  States 
currently  have  such  a  modification  in 
effect. 

Section  60T3  of  OBRA  *89  added  to 
section  1818  of  the  Act  a  new  subsection 
(g)  which  requires  the  Secretary,  at  the 
request  of  a  State  after  1989.  to  enter 
into  a  modification  of  its  buy-in 
agreement  under  which  the  State  may 
enroll  QMBs  in  Part  A  and  pay  the  Part 
A  premiums  on  their  behalf. 

Before  enactment  of  section  6013,  an 
individual  who  failed  to  enroll  for 
premium  Part  A  during  his  or  her  initial 
enrollment  period  (generally  the  7- 
month  period  surrounding  the  month  of 
attainment  of  age  65]  could  enroll  only 
during  the  annual  3-month  (January- 
March)  general  enrollment  period  (GEP]. 
Coverage  based  on  a  GEP  enrollment  is 
effective  the  following  July  1.  This  meant 
that  an  individual  who  first  met  the 
QMB  eligibility  requirements  (other  than 
entitlement  to  Part  A)  shortly  after 
March  31  could  not  enroll  until  the  next 
GEP,  with  coverage  beginning  the 
following  July,  as  many  as  15  months 
after  the  individual  met  the  income  and 
resource  standards  for  QMB  status.  In 
such  cases.  QMB  status  would  be 


'  Section  M03  of  the  Omnlbui  Reconciliation  Act 
of  1968  defined  QKffis  (in  section  lSM(p)  of  ttie  Act) 
and  gave  Slate*  the  optioD  of  paylng.Me(ticaFe  cost- 
shariag  on  their  behalL 


significantly  delayed  by  the  individual's 
inability  to  enioll  in  Part  A  outside  a 
GEP. 

Furthermore,  if  an  individual  enrolled 
in  Part  A  more  than  one  year  after  initial 
eligibility,  the  State  have  been  required 
to  pay  a  premium  iacreased  because  of 
late  enrollment  In  States  that  elect  the 
buy-in  method,  individuals  can  become 
entitled  to  Part  A  bensfits  when  they 
first  meet  all  other  QMB  eligibility 
requirements^  without  regard  to  the 
enrollment  period  and  premium  increase 
rules  that  apply  to  individual 
enrolhnent.  In  order  to  make  this 
possible,  we  will  consider  that  an 
individual  who.  as  determined  by  the 
State,  meets  the  QMB  requirements 
becomes  a  QMB  at  the  instant  in  which 
the  buy-in  becomes  effective  %vith 
respect  to  that  individual.  This  is 
necessary  because  the  Medicaid  statute 
provides  that  an  individual  must  be 
entitled  to  Medicare  Part  A  in  order  to 
be  a  QMB,  but  only  QMBs  can  qualify 
for  enrollment  outside  the  established 
initial  and  general  enrollment  periods. 
By  considering  that  the  individual's 
QMB  status  becomes  effective  at  the 
same  instant  that  the  buy-in  becomes 
effective,  we  can  honor  the  intent  of 
section  6013 — to  avoid  delay  in 
qualifying  for  QMB  status. 

The  State  buy-m  procedure  is  the 
most  efficient  way  for  a  State  to  obtain 
coverage  and  pay  Part  A  premiums  for 
Q\ffls,  and  most  closely  fulfills  the 
intent  of  Congress  that  State  payment  of 
Part  premium  for  QMBs  begin  without 
significant  delays.  According,  we 
informed  the  States  that  we  would 
consider  all  States  to  have  requested 
modification  of  their  buy-in  agreements 
to  cover  Part  A  for  QMBs.  unless  they 
notified  us,  by  a  specified  date,  that  they 
did  not  wish  to  use  the  buy-in 
procedure.  Following  is  a  Mst  of  the  35 
States  that  have  buy-in  agreement 
modifications  to  include  paj^ent  of  Part 
A  premium  fbr  QMBs: 

North  Dakota 

Ohio 

Oklahoma 

Pennsylvania 

Rhode  Maud 

South  Dakota 

Tenne»»ee 

VermoBt 

West  Viiginia 

Waahington 

Wisconsin 

Wyoming 

In  general  for  QMBs  who  meet  the 
SMI  or  premium  HI  eligibility 
requirements,  enrollment  is  effective 
with  the  month  in  which  they  are 
determined  to  have  QMB  status. 
However,  if  enrollment  is  under  a  State 
buy-in  agieemsnt,  that  enrollment 
cannot  be  effective  until  the  effective 


Alaska 

Iowa 

Arizona 

Maine 

Arkansas 

Maryiaod 

Connecticut 

Massacfausam 

Delaware 

MicUgBB 

District  of 

MioaasoU 

Columbia 

Misslsdppi 

Florida 

MDHtftns 

Georgia 

Nevada 

Hawaii 

New  Hampahire 

Idaho 

Naw  Yoek 

Indiana 

North  Carolina 

month  of  the  agreement  modificatioi" 
that  covers  QMBs. 

2.  Changes  in  the  Regulations 

Changes  required  in  the  Medicaid 
rules  for  buy-ki  are  included  in  a 
proposed  rule  (MB-4)24-P)  that  contains 
all  of  the  Medicaid  provisions 
applicable  to  QMBs.  This  document 
contains  only  the  changes  that  affect  the 
Medicare  rules,  specifically,  part  406- 
Hcspital  Insurance  Eligibility  and 
Entitlement,  and  part  407 — 
Supplementary  Medical  Insurance  (SMI) 
Enrollment  and  Entitlement 

a.  In  9  400.200,  we  have  added  a 
definition  of  "Qualified  Medicare 
Beneficiary"  or  "QMB." 

b.  In  part  406,  we  have  added  a  new 
§  406.26  to  set  forth  the  rules  that  apply 
when  a  State  enrolls  QMBs  in  premium 
hospital  insurance  (Premium  HI)  under  a 
State  buy-in  agreement  Section  406.26 
makes  clear  the  following. 

•  Premium  HI  buy-in  for  QMBs  is 
effective  beginning  in  1990. 

•  Buy-in  coverage  begins  when  the 
individual  has  QKCB  status  and  the 
agreement  modification  covering  Part  A 
premiums  for  QMBs  is  effective. 

•  Buy-in  coverage  ends  when  HCFA 
receives  the  State's  notice  of  loss  of 
QMB  status,  the  buy-in  agreement  is 
terminated,  or  the  individual  becomes 
entitled  to  premium-free  hospital 
insurance. 

•  When  buy-in  coverage  ends,  the 
individual  is  deemed  to  have  enrolled 
during  his  or  her  initial  enrollment 
period,  in  premium-HI,  unless  buy-in 
coverage  ended  because  the  individual 
had  become  eligible  for  premium-free 
hospital  insurancr.  and 

•  The  individual  is  fi«e  to  terminate 
the  deemed  enrollment 

c.  In  5  407.40.  (Enrollment  under  a 
State  buy-in  agreement),  we  have — 

•  Expanded  the  "Statutory  basis" 
paragraph  to  refer  to  section  301  of  the 
MCCA  and  section  6013  of  OBRA  '89; 
and 

•  Added  a  definition  of  "Qualified 
Medicare  Beneficiary."  citing  i  400.200. 

d.  In  Si  407.42  and  407.43.  we  have 
added  a  new  buy-in  category: 
Individuals  who  are  Qualified  Medicare 
Beneficiaries,  and  footnoted  this  new 
category  to  indicate  that  the  rules  for 
buy-in  for  Part  A  benefits  for  QMBs  are 
set  fiwth  in  i  406.28  of  the  Medicare 
roles. 

e.  We  have  also  taken  advantage  of 
this  opportunity  to  simplify  the 
terminology  and  the  description  of  the 
buy-in  groups. 


Federal  Registe 

Waiver  of  Proposed  Rulemakii 

We  ordinarily  publish  a  not! 
proposed  rulemaking  in  the  Fe 
Register  and  invite  public  com 
the  proposal.  The  notice  identi 
legal  authority  under  which  th 
proposed,  and  the  terms  and  s 
of  the  proposed  rule  or  a  desci 
the  subjects  and  issues  involvi 
proposed  rulemaking  procediu 
waived  when  an  agency  finds 
impracticable,  unnecessary,  oi 
to  the  public  interest,  and  incc 
statement  of  the  finding  of  goc 
a  final  rule. 

These  rules  conform  HCFA 
regulations  to  three  self-execu 
amendments  to  the  Medicare  1 
XVm  of  the  Social  Security  Ai 
amendments  to  the  Act  are  so 
and  detailed  that  they  leave  \i 
room  for  alternative  interpret! 
implementation.  Accordingly, 
that  there  is  good  cause  to  dis 
proposed  rulemaking  as  unnet 

However,  as  indicated  unde 
above,  we  will  consider  timel; 
comments.  Although  we  canni 
acknowledge  comments  indiv: 
we  revise  these  regulations  as 
comments,  we  will  discuss  all 
comments  in  the  preamble  to 
rules. 

Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (E.O 
requires  us  to  prepare  and  pul 
regulatory  impact  analysis  foi 
that  meets  one  of  the  E.0. 122 
for  a  "major  rule";  that  is,  tha 
to  result  in — 

•  An  annual  effect  on  the  e 
$100  million  or  more; 

•  A  major  increase  in  costs 
for  consumers,  individual  indi 
Federal.  State,  or  local  goverr 
agencies,  or  geographic  regioi 

•  Significant  adverse  effect 
competition,  employment  inv 
productivity,  innovation,  or  oi 
ability  of  United  States-based 
enterprises  to  compete  with  fi 
based  enterprises  in  domestic 
markets. 

This  fmal  rule  specifies  the 
requirements  and  procedures 
premium  hospital  insurance  f 
individuals  under  age  65.  Hov 
Medicare  program  costs  will  i 
increase  since  the  individuals 
.  have  been  covered  under  prei 
Part  A  and  these  rules  permit 
coverage  to  continue  if  certaii 
conditions  are  met  and  premi 
payments  are  made. 

'This  proposal  also  revises  I 
State  buy-in  for  Qualified  Me 


n  :' :  1 1  ',    '. .     .  • '    ,  i .,       '    t  ■     ,    .  :■    Lru.')  ;'l 
lay.  August  12.  1991  /  Rules  and  Regulabena 


Federal  Register  /  Vol.  56,  No.  155  /  Monday,  August  12.  1991  /  Rules  and  Regulations         38077 


id  by  the  individual's 
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1  one  year  after  initial 
!  have  been  required 
ncreased  because  of 
States  that  elect  the 
ividuals  can  become 
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individual 
>r  to  make  this 
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lide  the  established 
enrollment  periods, 
t  the  individual's 
les  effective  at  the 
he  buy-in  becomes 
lonor  the  intent  of 
i/oid  delay  in 
J  status. 

1  procedure  is  the 
for  a  State  to  obtain 
Part  A  premiums  for 
losely  ftilfiUs  the 
that  State  payment  of 
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According,  we 
8  that  we  would 
1  to  have  requested 
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•  QMBs,  unless  they 
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North  Dakota 
s  Ohio 

Oklahoma 

Pennsylvania 

Rhode  Mand 

South  Dakota 

Tenne««e« 

Vennoat 

West  Vit^nia 

Washington 

Wisconsin 

Wyoming 

jMBs  who  meet  the 
K  eUgibility 
ailment  is  effective 
which  they  are 
e  QMB  status, 
[ment  is  under  a  State 
that  enrollment 
e  until  the  effective 


land 

achusetts 

igan 

Bsola 

ssippi 

ana 

da 

Hampshire 

Yorii 

I  Carolina 


month  of  the  agreement  modificatior 
that  covers  QMBs. 

2.  Changes  in  the  Regulations 

Changes  required  in  the  Medicaid 
rules  for  buy-in  are  included  in  a 
proposed  rule  (MB-024-P)  that  contains 
all  of  the  Medicaid  provisions 
applicable  to  QMBs.  This  document 
contains  only  the  changes  that  affect  the 
Medicare  rules,  specifically,  part  406- 
Hcspital  Insurance  Eligibility  and 
Entitlement,  and  part  407 — 
Supplementary  Medical  Insurance  (SMI) 
Enrollment  and  Entitlement. 

a.  In  §  400.200.  we  have  added  a 
definition  of  "Qualified  Medicare 
Beneficiary"  or  "QMB." 

b.  In  part  406,  we  have  added  a  new 
§  406.26  to  set  forth  the  rules  that  apply 
when  a  State  enrolls  QMBs  in  premium 
hospital  insurance  (Premium  HI]  under  a 
State  buy-in  agreement.  Section  406.26 
makes  clear  the  following}: 

•  Premium  HI  buy-in  for  QMBs  is 
effective  beginning  in  1990. 

•  Buy-in  coverage  begins  when  the 
individual  has  QK^  status  and  the 
agreement  modification  covering  Part  A 
premiums  for  QMBs  is  effective. 

•  Buy-in  coverage  ends  when  HCFA 
receives  the  State's  notice  of  loss  of 
QMB  status,  the  buy-in  agreement  is 
terminated,  or  the  individual  becomes 
entitled  to  premium-free  hospital 
insurance. 

•  When  buy-in  coverage  ends,  the 
individual  is  deemed  to  have  enrolled 
during  his  or  her  initial  enrollment 
period,  in  premium-Hl,  unless  buy-in 
coverage  ended  because  the  individual 
had  become  eligible  for  premium-free 
hospital  insurancr,  and 

•  The  individual  is  free  to  terminate 
the  deemed  enrollment. 

c.  In  5  407.40,  (Enrollment  under  a 
State  buy-in  agreement),  we  have — 

•  Expanded  the  "Statutory  basis" 
paragraph  to  refer  to  section  301  of  the 
MCCA  and  section  6013  of  OBRA'893 
and 

•  Added  a  definition  of  "Qualified 
Medicare  Beneficiary,"  citing  i  400.200. 

d.  In  §$  407.42  and  407.43,  we  have 
added  a  new  buy-in  category: 
Individuals  who  are  Qualified  Medicare 
Beneficiaries,  and  footnoted  this  new 
category  to  indicate  that  the  rules  for 
buy-in  for  Part  A  benefits  for  QMBs  are 
set  forth  in  9  406.28  of  the  Medicare 
roles. 

e.  We  have  also  taken  advantage  of 
this  opportunity  to  simplify  the 
terminology  and  the  description  of  the 
buy-in  groups. 


Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  pubUc  comment  on 
the  proposal.  The  notice  identifies  the 
legal  authority  under  which  the  rule  is 
proposed,  and  the  terms  and  substance 
of  the  proposed  rule  or  a  description  of 
the  subjects  and  issues  involved.  The 
proposed  rulemaking  procedure  can  be 
waived  when  an  agency  finds  that  it  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  and  incorporates  a 
statement  of  the  finding  of  good  cause  in 
a  final  rule. 

These  rules  conform  HCFA 
regulations  to  three  self-executing 
amendments  to  the  Medicare  law  (title 
XVIII  of  the  Social  Security  Act).  These 
amendments  to  the  Act  are  so  specific 
and  detailed  that  they  leave  litUe  or  no 
room  for  alternative  interpretations  or 
implementation.  Accordingly,  we  find 
that  there  is  good  cause  to  dispense  with 
proposed  rulemaking  as  unnecessary. 

However,  as  indicated  under  "Dates" 
above,  we  will  consider  timely 
comments.  Although  we  cannot 
acknowledge  comments  individually.  If 
we  revise  these  regulations  as  a  result  of 
comments,  we  will  discuss  all  timely 
comments  in  the  preamble  to  the  revised 
rules. 

Regidatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (E.G.  12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  rule 
that  meets  one  of  the  E.0. 12291  criteria 
for  a  "major  rule":  that  is.  that  is  likely 
to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  final  rule  specifies  the 
requirements  and  procedures  regarding 
premium  hospital  insurance  for 
individuals  under  age  65.  However, 
Medicare  program  costs  will  not 
increase  since  the  individuals  effected 
have  been  covered  under  premium  free 
Part  A  and  these  rules  permit  Part  A 
coverage  to  continue  if  certain 
conditions  are  met  and  premium 
payments  are  made. 

This  proposal  also  revises  the  rules  on 
State  buy-in  for  Qualified  Medicare 


Beneficiaries  (QMBs)  under  Medicare 
Parts  A  and  B. 

As  a  result  of  the  Part  A  State  buy-in, 
we  expect  that  approximately  200,000 
individuals  will  be  added  to  the 
Medicare  Part  A  rolls.  It  is  estimated 
that,  as  a  result  of  these  new  enrollees. 
Medicare  Part  A  income  and  outlays 
will  increase  by  $425  million.  However, 
we  do  not  project  any  significant 
increase  in  net  Medicare  program  costs 
since  the  monthly  Part  A  premium 
covers  the  estimated  monthly  average 
Medicare  Part  A  expenditure  per 
entitled  aged  beneficiary.  If  these 
enrollees  have  higher  utilization  rates  or 
use  higher  cost  services  (by  being  sicker 
or  older,  or  for  any  other  reason)  than 
the  average  Medicare  Part  A  entitled 
aged  beneficiary,  then  their  costs  would 
exceed  the  premium  payments  made  on 
their  behalf,  resulting  in  an  increase  in 
net  Medicare  program  costs;  however, 
data  to  substantiate  or  refute  this 
possibility  is  not  available  at  this  time. 

We  also  do  not  have  data  to 
determine  how  the  cost  of  the  Part  A 
premium  compares  to  average  Medicaid 
hospital  costs  per  recipient  for  these 
new  Part  A  enrollees.  If  these  costs  are 
comparable,  then  there  will  be  no 
significant  impact  on  Medicaid 
expenditures  resulting  from  the  Part  A 
buy-in.  To  the  extent  these  new 
enrollees  have  higher  costs  than  the 
average  Part  A  enrollee,  Medicaid 
program  costs  will  decrease;  however, 
low  Medicaid  hospital  reimbursement 
rates  may  result  in  an  offsetting  increase 
in  program  payments  when  Part  A 
premium  payments  under  the  buy-in  are 
substituted  for  direct  provider 
reimbursement. 

With  regard  to  Medicare  Part  B,  all 
States  have  buy-in  agreements  and  will 
initially  expend  funds  by  paying 
premiums  on  behalf  of  QMB's.  However, 
the  States'  financial  burden  for  QMDs 
will  ease  as  claims  for  services  are 
submitted  to  Medicare  for  payment.  The 
effects  of  Part  B  QMBs  on  Medicare 
expenditures  will  be  discussed  in  a 
separate  proposed  rule,  "Medicaid 
Payment  of  Medicare  Cost  Sharing  for 
QMBs," 

Since  this  rule  does  not  meet  any  of 
the  E.0. 12291  criteria  listed  above,  this 
rule  is  not  a  major  rule  and  a  regulatory 
impact  analysis  is  not  required. 

B.  Regulatory  Flexibility  Act  (RFA) 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  through  612)  unless  the 
Secretary  certifies  that  a  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  or  a 
significant  impact  on  the  operations  of  a 


substantial  number  of  small  rural 
hospitals.  This  rule  affects  only 
individuals  and  States.  We  have  not 
prepared  a  regulatory  fiexibility 
analysis  or  rural  impact  statement 
because  we  have  determined,  and  the 
Secretary  certifies,  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  or 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

Paperwork  Reduction  Act 

These  regulations  contain  no  new 
information  collection  requirements 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

List  of  Subjects 

42  CFR  Part  400 

Grant  programs — health.  Health 
facilities.  Health  maintenance 
organizations  (HMO),  Medicaid. 
Medicare,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  406 

Health  facilities.  Kidney  diseases. 
Medicare. 

42  CFR  Part  407 

Medicare  Part  B  enrollment  and 
entitlement.  State  buy-in  agreements. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

PART  400-INTRODUCTION: 
DEFINITIONS 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.C  1302  and  1395hh)  and 
44  U.S.C.  Chapter  35. 

$400,200    [Amended] 

2.  In  S  400.200.  the  following 
statements  and  definitions  are  added,  in 
alphabetical  order 

QDiy/ stands  for  Qualified  Disabled 
and  Working  Individual. 

QMB  stands  for  Qualified  Medicare 
Beneficiary. 

Qualified  Disabled  and  Working. 
Individual  means  an  individual  who^ 

(1)  Is  eligible  to  enroll  for  Medicare 
Part  A  under  section  1818A  of  the  Act. 

(2)  Has  income,  as  determined  in 
accordance  with  SSI  methodologies,  that 
does  not  exceed  200  percent  of  the 
Federal  poverty  guidelines  (as  defined 
and  revised  annually  by  the  Office  of 
Management  and  Budget)  for  a  family  ot 
the  size  of  the  individual's  family; 

(3)  Has  resources,  as  determined  in 
accordance  with  SSI  methodologies,  that 
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do  not  exceed  twice  the  relevant 
maximum  amoont  estabbshed,  for  SSI 
eligibility;  for  an  individual  m  for  an 
individual  and  ixis  or  her  spouse;  and 

(4)  Is  not  otberwise  eiigiUe  for 
Medicaid. 

Quaiffied  Medicare  Beneficiary 
means  an  indi«iduai  who — 

(1)  Is  entitled  to  Medicare  Part  A,  with 
or  without  payment  of  premiums,  but  is 
not  entitled  solely  because  he  or  she  is 
eligible  to  enroll  as  a  QDWU 

(2)  Has  resources,  as  determined  in 
accordance  with  SSI  methodologies,  that 
do  not  exceed  twice  the  maximum 
amount  established  for  SSI  eligibility, 
and 

(3)  Has  income,  as  determined  in 
accordance  with  SSI  methodologies,  that 
does  not  exceed  100  percent  of  the 
Federal  poverty  guidelines. 


PART  406— HOSPITAL  INSURANCE 
EUGlBiUTY  AMD  ENTITLEMENT 

1.  The  table  of  contents  is  revised  to 
read  as  follows: 

Subpart  A— Generai  Provisions 

Sec. 

406.1  Statutory  basis. 

406.2  Scope. 

406.3  Definitions. 

406.5  Basis  of  eiigibility  and  entitlement. 

406.6  Application  or  enrollment. 

406.7  Forms  to  apply  for  entitlement  under 
Medicare  Part  A. 

Sutjpart  B    ttmpHal  Insuranc*  wmieut 
Premiums 

406.10  Individual  age  65  or  over  who  is 
entitled  to  social  security  or  railroad 
retirement  benefits. 

406.11  Individuai  age  85  or  over  who  is 
eligible  as  a  social  security  or  railroad 
retirement  beneficiary,  or  on  the  basis  of 
government  employment. 

406.12  Individual  under  age  65  who  is 
entitled  to  social  security  or  railroad 
retirement  disability  benefits. 

406.13  Individual  who  has  end-stage  renal 
disease. 

406.15    Special  provisions  applicable  to 
Medieaie  qualified  government 
employment. 

Subpart  C    Vrwnlum  Hospttat  Insurance 

406.20  Basic  requirements. 

406.21  Individual  enrolltnent. 

406.22  Effect  of  Bionth  of  enrollment  on 
entittement. 

406.26    Enrollment  under  State  buy-in. 
406.28    End  of  entitlement. 

406.32  Monthly  premiums. 

406.33  Determination  of  months  to  be 
counted  for  premium  increase: 
EnroHment^ 

406.34  Dtetermination  of  months  to  be 
counted  for  premium  increase: 
ReennoUment 

406.3fr    Pretudtee-  tb  enroHment  rights 
because-  of  Federal  Covermnent  error. 


Subpart  D— Sp*ciat  Cifcumatancw  That 
Affect  Entltlmnent  to  Hospttal  Inauranc* 

40eJ0    Norquymentorbeoefits  on  behalf  af 

certain  aliens. 
406.52    Conviction  of  subversive  activities. 
Authoritr  Sees.  2a2(t).  202(u].  228,  228A, 
1102. 1818,  and  1871  of  the  Social  Security  Act 
(42  U.SC  402(t).  402(u).  42a  42a-l,  1302. 
1395i-2.  and  1395hh)  and  3103  of  Pub.  L  e»-fl7 
(42  U.S.C.  428a)  unless  otherwise  noted. 

§4(».t    tAflwndedl 

2.  In  J  406.1,  in  hne  one,  "and  1818**  is 
changed  to  "1818  and  1818A". 

3.  Section  406.5  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§406.5    Basis  of  aNglbUlty  and  entittement. 


(b)  Premium  hospital  insurance.  Many 
individuals  who  are  age  65  or  over,  but 
do  not  meet  the  requirements  set  forth  in 
subpart  B  of  this  part,  and  certain 
individuals  under  age  65,  may  obtain  the 
benefits  by  paying  a  premium.  Section 
406.20  of  this  part  exj^ains  the 
requirements  individuals  must  meet  to 
obtain  premium  hospital  insurance. 

4.  In  §  406.12,  paragraph  (e)  is  revised 
to  read  as  follows; 

§  406. 1 2    Individual  under  ag«  66  who  It 
entitled  to  social  security  or  railroad 
retirement  dlsatMlity  benefits. 

*        •        «        •        • 

(e)  Continuation  of  Medicare 
entitlement  when  disability  benefit 
entitlement  ends  because  of  substantial 
gainful  activity  fSGAJ. — (1)  Definitions. 
As  used  in  this  section — 

Trial  work  period  means  the  9-month 
period  provided  under  title  II  of  the  Act 
and  as  defined  20  CFR  404.1592.  during 
which  the  individual  may  test  his  or  her 
ability  to  work  and  still  receive 
disability  cash  benefits;  and 

Reentitlement  period  means  a  period 
as  defined  in  20  CFR  404.1592a  that 
begins  with  the  first  month  after  the  trial 
work  period  and  ends  with  the  36th 
month  after  the  trial  work  period  or,  if 
earlier.^  with  the  first  month,  in  which  the 
impairment  no  longer  exists  or  is  no 
longer  disabling.  (During  the 
reentitlement  period,  benefits  may  be 
discontinued  because  of  SGA.  However, 
if  SGA  is  later  discontinuexL  benefits 
may  be  restricted  without  a  new 
application  and  a  new  disability 
determination.) 

(2)  Duration  of  centinaed  Medicare 
entitlement  Effective  {anuary  1. 1988,  if 
an  individual's  entitlement  to  disability 
benefits  or  statu»as  a  qualified  disabled 
railroad  retirement  beneficiary  ends 
because  he  or  she  engaged  in.  or 
demonstrated  the  ability  to  engage  in, 
substantial  gainful  activity  after  the  36 
months  following  the  end  of  the  trial 


work  period.  Medicare  entitlement 
continues  until  the  earlier  of  the 
following: 

(i)  The  last  day  of  the  24di  month 
following  the  first  month  of  SGA 
occurring  after  the  15th  month  of  the 
individual's  reentitlement  period  or,  if 
later,  the  end  of  the  month  following  the 
month  the  individual's  disability  benefit 
entitlement  ends. 

(ii)  The  lest  day  of  the  month 
following  the  month  in  which  notice  is 
mailed  to  the  individual  indicating  that 
he  or  she  is  no  longer  entitled  to  hospital 
insurance  because  of  an  event  or 
circumstance  (for  example,  there  has 
been  medical  improvement,  or  the 
disabled  widow  has  remarried)  that 
would  terminate  disability  benefit 
entitlement  if  it  had  not  already  been 
terminated  because  of  substantial 
gainful  activity. 

5.  Section  406.20  is  revised  to  read  as 
follows: 

§  406.20    Basic  requirements. 

(a)  General  provisions.  Hospital 
insurance  benefits  are  available  to  most 
individuals  age  85  or  over  and  to  certain 
individuals  under  age  OS  who  do  not 
qualify  for  those  benefits  under  subpart 
B  of  this  part  and  are  willing  to  pay  a 
monthly  premium.  This  is  called 
premium  hospital  insurance. 

(b)  Eligibility  of  individuals  age  65  or 
over  to  enroll  for  premium  hospital 
insurance.  Any  individual  is  eligible  to 
enroll  for  Medicare  Part  A  if  he  or  she — 

(1)  Has  attained  age  65; 

(2)  Is  a  resident  of  (he  United  States 
and  is  either — 

(i)  A  citizen  of  the  United  States;  or 
(ii)  An  alien  lawfiiHy  admitted  for 
permanent  residence  who  has  resided  in 
the  United  States  continuously  for  the  5- 
year  period  immediately  preceding  the 
month  m  which  he  or  she  meets  all  other 
requirements; 

(3)  Is  not  eligible  for  Part  A  benefits 
under  subpart  B  of  this  part;  and 

(4)  Is  entitled  to  supplementary 
medical  insurance  (Part  B  of  Medicare) 
or  is  eligible  and  has  enrolled  fbr  it 
during  an  enrollment  period. 

(c)  Eligibility  of  iadividuals  under  age 
65  to  enroll  for  premium  hospital 
insurance.  An  iiuiividuat  who  has  not 
attained  age  65  is  efigible  to  enroll  for 
Medicare  Part  A  if  he  or  she — 

(1)  Has  been  entitled  to  Medicare  Part 
A  (under  §  406.12  or  1 406.15)  on  the 
basis  of  entitlement  or  deemed 
entitlement  to  social  security  disability 
benefits,  as  provided  under  section 
226(b)  of  the  Act. 

(2)  Continues  to  have  a  disabling 
physical  or  mental  impairment. 
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(3)  Loses  entitleDicrt  to  diss 
benefits  (and  therefore  also  lo 
entitlement  to  Medicare  Part  1 
§  406.12)  solely  because  his  or 
earnings  exceed  the  amount  a 
under  the  social  security  regul 
pertaining  to  "substantial  gair 
activity"  (20  CFR  404.1571-404 
and 

(4)  Is  not  otherwise  entided 
Medicare  Part  A. 

6.  Section  406.21  is  amende< 
the  heading  and  paragraphs  (i 
and  (e).  to  read  as  follows: 

§  406.21    Individual  enrollment 

(a)  Basic  provision.  An  indi 
who  meets  the  requirements  c 
(b)  or  (c)  may  enroll  for  premi 
hospital  insurance  only  during 
"initial  enrollment  period",  a 
enrollment  period",  or  a  "spec 
enrollment  period",  as  set  fori 
paragraphs  (b)  through  (e)  of  I 
section. 

(b)  hiiUai  enrollment  periot 
Initial  enrollment  period  for  i 
age  65  or  over  The  initial  enn 
period  extends  for  7  months,  I 
third  month  before  the  month 
individual  first  meets  the  reqi 
of  S  406.20  (b)(l]  through  (bH3 
the  third  month  after  that  firs' 
eligibility. 

(2)  Initial  enrollment  perioc 
individual  under  age  65.  The  i 
enrollment  period  begins  witl 
in  which  the  individual  recein 
that  entitlement  to  Medicare  1 
end  because  he  or  she  has  los 
entitlement  to  disabiUty  bene 
because  of  earnings  in  excess 
amounts  allowed  imder  the  si 
security  regulations  on  substc 
gainful  activity  (20  CFR  404.11 
404.1574).  It  continues  for  7  fu 
after  that  month. 

(d)  "Deemed"  initial  enroll 
period  for  individual  age  65  c 
an  individual  who  has  attaini 
fails  to  enroll  during  the  initii 
enrollment  period  because  of 
incorrect  doctunentary  infom 
which  led  him  or  her  to  beliei 
or  she  was  not  yet  age  65.  an 
enroHaeot  period  may  be  est 
for  him  or  her  as  though  he  oi 
attained  a^e  65  on  the  date  ir 
the  incotTBct  documentary  in 

(2)  The  deemed  initial  enro 
period  will  be  used  to  determ 
individual's  prendnm  and  rigi 
in  a  general  enrollment  perio 
use  is  advantageous  to  the  in 

(e)  Special  enrollment  peril 
Terminology.  As  used  in  this 
paragraplH— 
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work  period.  Medicare  entitlement 
continues  until  the  earlier  of  the 
following: 

(i)  The  last  day  of  the  24th  month 
following  the  first  month  oi  SGA 
occurring  after  the  15th  month  of  the 
individual's  reentitlement  period  or,  if 
later,  the  end  of  the  month  following  the 
month  the  individual's  disability  benefit 
entitlement  ends. 

(ii)  The  last  day  of  the  month 
following  the  month  in  which  notice  is 
mailed  to  the  individtial  indicating  that 
he  or  she  is  no  longer  entitled  to  hospital 
insurance  because  of  an  event  or 
circumstance  (for  example,  there  has 
been  medical  improvement,  or  the 
disabled  widow  has  remarried)  that 
would  terminate  disability  benefit 
entitlement  if  it  had  not  already  been 
terminated  because  of  substantial 
gainful  activity. 

5.  Section  406.20  is  revised  to  read  as 
follows: 

§  406.20    Basic  requirements. 

(a)  General  provisions.  Hospital 
insurance  benefits  are  available  to  most 
individuals  age  65  or  over  and  to  certain 
individuals  under  age  65  who  do  not 
qualify  for  those  benefits  under  subpart 
B  of  this  part  and  are  willing  to  pay  a 
monthly  premiiun.  This  is  called 
premium  hospital  insurance. 

(b)  Eligibility  of  individuals  age  65  or 
over  to  enroll  for  premium  hospital 
insurance.  Any  individual  is  eligible  to 
enroll  for  Medicare  Part  A  if  he  or  she — 

(1)  Has  attained  age  65; 

(2)  Is  a  resident  of  the  United  States 
and  is  either — 

(i)  A  citizen  of  the  United  States;  or 
(ii)  An  alien  lawfully  admitted  for 
permanent  residence  who  has  resided  in 
the  United  States  continuously  for  the  5- 
year  period  immediately  preceding  the 
month  in  which  he  or  she  meets  all  other 
requirements; 

(3)  Is  not  eligible  for  Part  A  benefits 
under  subpart  B  of  this  part;  and 

(4)  Is  entitled  to  supplementary 
medical  insurance  (Part  B  of  Medicare) 
or  is  eligible  and  has  enrolled  for  it 
during  an  enrolhnent  period. 

(c)  Eligibility  of  individuals  under  age 
65  to  enroll  for  premium  hospital 
insurance.  An  individual  who  has  not 
attained  age  65  is  efigible  to  enroll  for 
Medicare  Part  A  if  he  or  she — 

(1)  Has  been  entitled  to  Medicare  Part 
A  (under  S  406.12  or  \  406.15)  on  the 
basis  of  entitlement  or  deemed 
entitlement  to  social  security  disability 
benefits,  as  provided  imder  section 
226(b)  of  the  Act 

(2)  Continues  to  have  a  disabling 
physical  or  mental  impairment. 


(3)  Loses  entitleniert  to  disability 
benefits  (and  therefore  also  loses 
entitlement  to  Medicare  Part  A  under 
§  406.12)  solely  because  his  or  her 
earnings  exceed  the  amount  allowed 
under  the  social  security  regulations 
pertaining  to  "substantial  gainful 
activity"  (20  CFR  404.1571-404.1574); 
and 

(4)  Is  not  otherwise  entitled  to 
Medicare  Part  A. 

6.  Section  406Ja  is  amended  to  revise 
the  heading  and  paragraphs  (a),  (b),  (d). 
and  (e).  to  read  as  follows: 

§  406JI1    Individual  enrollment 

(a)  Basic  provision.  An  individual 
who  meets  the  requirements  of  {  406.20 
(b)  or  (c)  may  enroll  for  premium 
hospital  insurance  only  during  his  or  her 
"initial  eorollment  period",  a  "general 
enrollment  period",  or  a  "special 
enrollment  period",  as  set  forth  in 
paragraphs  (b)  through  (e)  of  this 
section. 

(b)  Initiai  enrollment  periods — (1) 
Initial  enrollment  period  for  individual 
age  65  or  over.  The  initial  enrollment 
period  extends  for  7  months,  htnn  the 
third  month  before  the  month  the 
individual  first  meets  the  requirements 
of  §  406.20  (b)(1)  through  (bK3)  through 
the  third  month  after  that  first  month  of 
eligibility. 

(2)  Initiai  enrollment  period  of 
individual  under  age  65.  The  initial 
enrollment  period  begins  with  the  month 
in  which  the  Individual  receives  notice 
that  entitlement  to  Medicare  Part  A  will 
end  because  be  or  she  has  lost 
entitlement  to  disability  benefits  solely 
because  of  earnings  in  excess  of  the 
amounts  allowed  under  the  social 
security  regulations  on  substantial 
gainful  activity  (20  CFR  404.1571- 
404.1574).  It  continnes  for  7  full  months 
after  that  month. 
•        •       «        •        • 

(d)  "Deemed"  initial  enrollment 
period  for  individual  age  65  or  over.  If 
an  individual  who  has  attained  age  65 
fails  to  enroll  during  the  initial 
enrollment  period  because  of  reliance  on 
incorrect  documentary  information 
which  led  him  or  her  to  believe  that  he 
or  she  was  not  yet  age  65,  an  initial 
enrollaieat  period  may  be  established 
for  him  or  her  as  though  he  or  she  had 
attained  age  65  on  the  date  indicated  by 
the  incorrect  documentary  information. 

(2)  The  deemed  initial  enrollment 
period  will  be  used  to  determine  the 
individual's  premium  and  right  to  enroll 
in  a  general  enrollment  period  if  such 
use  is  advantageous  to  the  individual. 

(e)  Special  enrollment  period — (1) 
Terminology.  As  used  in  this 
paragraph — 


(i)  Active  individual  means  an 
employee,  an  employer,  a  self-employed 
individual  (such  as  the  employer),  an 
individual  associated  with  the  employer 
in  a  business  relationship,  or  a  family 
member  of  any  of  these  persons. 

(ii)  Employer  plan  has,  to  the  extent 
not  inconsistent  with  section  1837  of  the 
Act  either  of  the  following  meanings: 

(A)  Employer  group  health  plan 
(EGHP).  as  defined  in  section  5000(b)(1) 
of  the  Internal  Revenue  Code  (IRC)  of 

1988  which  reads: group  health 

plan'  means  any  plan  oi  or  contributed 
to  by,  an  employer,  to  provide  medical 
care  *  *  *  to  his  employees,  former 
employees,  or  the  famihes  of  such 
current  or  former  employees,  directly,  or 
through  insorance,  reimbtirsement  or 
otherwise.". 

(B)  Large  group  health  plan  (LGHP), 
as  defined  in  section  5000(b)(2)  of  the 

IRC  of  1988,  which  reads: a  plan 

of,  or  contributed  to  by  an  employer  or 
employee  organization  *  *  *  to  provide 
health  care  *  *  *  to  the  employees, 
former  employees,  the  employer,  others 
associated  or  formerly  associated  with 
the  employer  in  a  boi^ess  relationship, 
or  their  families,  that  covers  employees 
of  at  least  one  employer  that  normally 
employed  at  least  100  employees  on  a 
typical  business  day  during  the  previous 
calendar  year." 

(iii)  Family  member  means  any  person 
who  is  enrolled  in  an  LGHP  because  of  a 
relationship  to  an  active  individual, 
including,  for  example,  a  divorced  or 
common-4aw  spouse,  a  step-child,  step- 
brother, or  step-sister,  or  a  natural, 
adopted,  or  foster  child. 

(iv)  The  phrase  "plan  oT' 
encompasses  a  plan  that  is  under  the 
auspices  of  an  employer  who  makes  no 
financial  contribution — a  so-called 
"employee-pay-all"  plan.  Since  section 
1837(i)(l)(B)  of  the  Act  (which  is  made 
applicable  to  premium  hospital 
insurance  by  section  1818  of  the  Act) 
requires  that  the  individual  be  covered 
imder  the  plan  "by  reason  of  the 
individual's  or  fte  individual's  spouse's 
current  employment",  the  "former 
employee"  language  of  the  IRC 
definition  does  not  apply. 

(v)  "Special  cnrolhBent  period"  (SEP) 
is  a  7-month  period  that  begins  when 
any  individual  is  no  longer  covered  by 
an  EGHP  based  on  the  individuars  or 
the  individual's  spouse's  current 
employment  or  when  an  Individual 
under  age  65  is  no  longer  covered  by  a 
LGHP  as  an  active  individual. 

(2)  Basic  rule.  Effective  August  1, 
1988,  individuals  may  enroll  in  premium 
hospital  insurance  daring  SEPs  tfiat  are 
available  to  them  if  they  meet  the 
following  requirements: 


(i)  When  first  eligible  to  enroll  for 
premium  hospital  insurance  under 
S  408.20  (b)  or  (c).  the  individual  was— 

(A)  Covered  under  an  EGHP,  by 
reason  of  current  employment  of  the 
individual  or  the  indhridual's  spouse;  or 

(B)  Covered  under  an  LGHP,  as  an 
active  individual  under  age  65, 

(ii)  The  EGHP  and  LGHP  coverage  has 
ended  because  of  termination  of  the 
employment  or  for  any  other  reason. 

(3)  Beginning  date  of  SEP.  If  the 
individual  enrolls  during  the  month  in 
which  employer  plan  coverage  ends, 
that  month  is  considered  the  fu^t  month 
of  the  SEP.  Otherwise,  the  SEP  begins 
with  the  following  month. 

(4)  Effective  date  of  coverage. 
Eiirollment  during  the  first  month  of  the 
SEP  will  result  tn  coverage  effecbve 
with  the  first  day  of  that  month; 
enrollment  in  the  second  through 
seventh  months  of  the  SEP  will  result  in 
coverage  effective  with  the  month 
following  the  month  of  enroflment. 

(5)  Limitation  on  right  to  subsequent 
SEF^.  Subsequent  SEPs  become 
available  if  the  individual  reacquires 
employer  plan  coverage  based  on 
current  employment  and  later  loses  it 
Generally,  if  an  individual  fails  to  enroll 
during  any  available  SEP.  no  farther 
SEPs  become  available.  However,  if  an   • 
individual  failed  to  enroll  during  a 
previous  SEP  because  employer  plan 
coverage  (under  the  same  or  a  different 
plan)  was  restored  before  the  end  of  that 
SEP,  that  failtuT  to  enroll  would  not 
preclude  another  SEP  now  or  in  the 
future. 

7.  Section  406.22  is  redesi^ated  as 
§  406.32  and  a  new  406.22  is  added,  to 
read  as  follows: 

$406.22    Effect  of  moflOi  of  enrollment  on 
entitlement 

(a)  Individual  age  85  or  over  For  an 
individual  who  has  attained  age  65,  the 
following  rules  apply: 

(1)  If  the  individual  enrolls  during  the 
3  months  before  the  first  month  of 
eligibility,  entitlement  begins  with  the 
first  month  of  eli^'billty. 

(2)  If  the  individual  enrolls  in  the  first 
month  of  eligibility,  entitlement  begins 
with  the  following  month. 

(3)  If  the  individual  enrolls  during  the 
month  after  the  first  month  of  eligibility, 
entitlement  begms  with  the  second 
month  after  the  month  of  enrollment 

(4)  If  the  individual  enrolls  in  either  of 
the  last  2  months  of  the  eorollment 
period,  entitlement  begins  with  the  third 
month  after  the  month  of  enrollment. 

(b)  Indiridaal  under  age  85.  For  an 
individual  who  has  not  attained  age  65, 
the  following  rules  apply: 
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(1)  If  the  individual  enrolls  before  the 
month  in  which  he  or  she  meets  the 
rf:quirements  of  S  406.20(c).  entitlement 
begins  with  the  month  in  which  the 
individual  meets  those  requirements. 

(2)  If  the  individual  enrolls  in  the 
month  in  which  he  or  she  first  meets  the 
requirements  of  §  406.20(c).  entiUement 
begins  with  the  following  month. 

(3)  If  the  individual  enrolls  in  the 
month  following  the  month  in  which  he 
or  she  meets  the  requirements  of 

§  406.20(c),  entitlement  begins  with  the 
second  month  after  the  month  of 
enrollment. 

(4)  If  the  individual  enrolls  more  than 
one  month  after  the  month  in  which  he 
or  she  first  meets  the  requirements  of 

§  406.20(c).  entitlement  begins  with  the 
third  month  after  the  month  of 
enrollment. 

8.  Section  406.26  is  redesignated  as 
§  406.38  and  a  new  §  406.26  is  added,  to 
read  as  follows: 

§  406.26    Enrdlnwnt  under  State  buy-in. 

(a)  Enrollment  of  QMBs  under  a  State 
buy-in  agreement— {1]  Effective  date. 
Beginning  with  calendar  year  1990.  a 
State  may  request  and  be  granted  a 
modification  of  its  buy-in  agreement  to 
include  enrollment  and  payment  of  Part 
A  premiums  for  QMBs  (as  defmed  in 
section  1905(p)(l)  of  the  Act)  who  can 
become  entitled  to  Medicare  Part  A  only 
by  paying  a  premium. 

(2)  Amount  of  premium.  Premiums 
paid  under  State  buy-in  are  not  subject 
to  increase  because  of  late  enrollment  or 
reenrollment. 

(b)  Beginning  of  coverage  under  buy- 
in.  The  coverage  period  begins  with  the 
latest  of  the  following: 

(1)  The  third  month  following  the 
month  in  which  the  agreement 
modification  covering  QMBs  is 
effectuated. 

(2)  The  first  month  in  which  the 
individual  is  entitled  to  premium 
hospital  insurance  under  S  406.20(b)  and 
has  QMB  status. 

(3)  The  date  specified  in  the 
agreement  modification. 

(c)  End  of  coverage  under  buy-in.  Buy- 
in  coverage  ends  with  the  earlier  of  the 
following: 

(1)  Death.  Coverage  ends  on  the  last 
day  of  the  month  in  which  the  QMB 
dies. 

(2)  Loss  of  QMB  status.  If  the 
individual  loses  eligibility  for  QMB 
status,  coverage  ends  on  the  last  day  of 
the  month  in  which  HCFA  receives  the 
State's  notice  of  ineligibility. 

(3)  Termination  of  buy-in  agreement. 
If  the  State's  buy-in  agreement  is 
terminated,  coverage  ends  on  the  last 
day  of  the  last  month  for  which  the 
agreement  is  in  effect. 


(4)  Entitlement  to  premium-free  Part 
A.  If  the  individual  becomes  entitled  to 
premium-free  Part  A,  buy-in  coverage 
ends  on  the  last  day  of  entitlement  to 
premium  Part  A. 

(d)  Continuation  of  coverage: 
Individual  enrollment  following 
termination  of  buy-in  coverage. — (1) 
Deemed  enrollment.  If  coverage  under  a 
buy-in  agreement  ends  because  the 
agreement  is  terminated  or  the 
individual  loses  QMB  status,  the 
individual — 

(i)  Is  considered  to  have  enrolled 
during  his  or  her  initial  enrollment 
period;  and 

(ii)  Is  entiUed  to  Part  A  benefits  and 
liable  for  Part  A  premiums  beginning 
with  the  first  month  for  which  he  or  she 
is  no  longer  covered  under  the  buy-in 
agreement. 

(2)  Voluntary  termination,  (i)  An 
individual  may  voluntarily  terminate 
entitlement  acquired  under  paragraph 
(d)(1)  of  this  section  by  filing,  with  SSA 
or  HCFA,  a  request  for  disenrollment. 

(ii)  Voluntary  disenrollment  is 
effective  as  follows: 

(A)  If  the  individual  files  a  request 
within  30  days  after  the  date  of  HCFA's 
notice  that  buy-in  coverage  has  ended, 
the  individual's  entitlement  ends  on  the 
last  day  of  the  last  month  for  which  the 
State  paid  the  premium. 

(B)  If  the  individual  files  the  request 
more  than  30  days  but  not  more  than  8 
months  after  buy-in  coverage  ends, 
entitlement  ends  on  the  last  day  of  the 
month  in  which  the  request  is  filed. 

(C)  If  the  individual  files  the  request 
later  than  the  6th  month  after  buy-in 
coverage  ends,  entitlement  ends  at  the 
end  of  the  month  after  the  month  in 
which  request  is  filed. 

9.  Section  406.25  is  redesignated  as 
§  406.28,  and  amended  to  revise  the 
heading,  the  introductory  text,  and 
paragraph  (c),  and  add  a  new  paragraph 
(f),  to  read  as  follows: 

§  406.28    End  of  entitlenMnt 

Any  of  the  following  actions  or  events 
ends  entitlement  to  premium  hospital 
insurance: 

*••♦*' 

(c)  End  of  entitlement  to 
supplementary  medical  insurance  (SMI) 
for  individual  who  has  attained  age  65. 
In  the  case  of  an  individual  enrolled  on 
the  basis  of  §  406.20(b),  entiUement  to 
premium  hospital  insurance  ends  on  the 
same  date  that  entitlement  to  SMI  ends. 
•        •        •        •        • 

(f)  End  of  disabling  impairment  for 
individual  under  age  65.  In  the  case  of 
an  individual  enrolled  on  the  basis  of 
S  406.20(c),  entitlement  to  premium 
hospital  insurance  ends  on  the  last  day 


of  the  month  after  the  month  in  which 
the  individual  is  notified  that  he  or  she 
no  longer  has  a  disabling  impairment. 

10.  In  redesignated  S  406.32.  new 
paragraphs  (e)  and  (f)  are  added,  to  read 
as  follows: 

{  406.32    Monttily  premiums. 

(e)  Months  for  which  payment  is  due. 
(1)  A  premium  payment  is  due  for  each 
month  beginning  with  the  first  month  of 
coverage  and  continuing  through  the 
month  of  death  or  if  earlier,  the  month  in 
which  coverage  ends. 

(2)  A  premium  is  due  for  the  month  of 
death  if  coverage  is  still  in  effect,  even  if 
the  individual  dies  on  the  first  day  of  the 
month. 

(f)  Option  for  group  payments.  A 
public  or  private  organization  may  pay 
the  premiums  on  behalf  of  one  or  more 
enrollees  imder  a  contract  or  other 
arrangement  with  HCFA  if  HCFA 
determines  that  this  method  of  payment 
is  administratively  feasible.  (The  rules 
set  forth  in  subpart  E  of  part  408  of  this 
chapter,  for  SMI  premiums,  also  apply  to 
group  payment  of  Part  A  premiums.) 

PART  407— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
ENROLLMENT  AND  ENTITLEMENT 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302  and  1395hh) 
unless  otherwise  noted. 

2.  The  table  of  contents  of  part  407, 
subpart  C  is  amended  by  revising  the 
headings  of  §§  407.42  and  407.43  to  read 
as  follows: 


Subpart  C— State  Buy-in  Agreements 

407.42  Buy-in  groups  available  to  the  50 
States,  the  District  of  Columbia,  and  the 
Northern  Mariana  Islands. 

407.43  Buy-in  groups  available  to  Puerto 
Rico,  Guam,  the  Virgin  Islands,  and 
American  Samoa. 


3.  Section  407.40  is  revised  to  read  as 
follows: 

§  407.40    Enrotlment  under  a  State  buy-in 
agreement 

(a)  Statutory  basis.  (1)  Section  1843  of 
the  Act,  as  amended  through  1969, 
permitted  a  State  to  enter  into  an 
agreement  with  the  Secretary  to  enroll 
in  the  SMI  program  certain  individuals 
who  are  eligible  for  SMI  and  who  are 
members  of  the  buy-in  group  specified  in 
the  agreement.  A  buy-in  group  could 
include  certain  individuals  receiving 
Federally-aided  State  cash  assistance 


(with  the  oi^tion  of  exchiding  i 
also  eatideiid  to  social  security 
or  railroad  retirement  benefite 
include  all  individuals  eligible 
Medicaid.  Before  1981.  Decem 
,1969  was  the  last  day  on  whic 
could  request  a  buy-in  agreem 
modification  to  include  a  cove 
broader  than  the  one  originall 

(2)  Section  945(e)  of  the  Om 
Reconciliaticm  Act  of  1980  (Pu 
499)  further  amended  section 
provide  that,  during  calendar 
a  State  could  request  a  buy-in 
agreement  if  it  did  not  already 
or  request  a  broader  coverage 
an  existing  agreement. 

(3)  Several  laws  enacted  du 
1987  had  the  effect  of  requirin 
buy-in  groups  available  undei 
1843  of  the  Act  be  expanded  t 
certain  individuals  who  lose  ( 
for  cash  assistance  payments 
treated  as  if  they  were  cash  a 
recipients  for  Medicaid  eligib 
purposes. 

(4)  Section  301(e)(1)  of  the  1 
Catastrophic  Coverage  Act  oi 
L  100-360)  amends  section  IE 
Act  to  restore  the  1981  provis 
permanent  basts,  effective  "a 

(5)  The  same  section  301,  ai 
by  sections  608(dK14MH)  of  tl 
Support  Act  of  1988  (Pub.  L  1 
further  amended  section  1843 
beginning  lanoary  1. 1989,  to  i 
new  buy-in  category  consistii 
Qualified  Medicare  Beneficia 
provide  that  a  State  may  reqi 
in  agreement  if  it  does  not  all 
one,  or  request  a  broader  bu> 
for  the  existing  agreement. 

(b)  Definitions.  As  used  in 
section,  unless  the  context  in 
otherwise — 

Cash  assistance  means  an) 
following  kinds  of  monthly  Ci 
benefits,  authorized  by  specil 
the  Act  and.  for  convenience, 
represented  by  initials,  as  fol 

AABD  stands  for  aid  to  the 
blind  or  disabled  under  the  fi 
XVI  of  the  Act  in  effect  until 
31. 1973. 

AB  stands  for  aid  to  the  bli 
title  X  of  the  Act 

AFDC  stands  for  aid  to  fan 
dependent  children  under  Pa 
IV  of  the  Act 

APTD  stands  for  aid  to  the 
permanently  and  totally  disa 
title  XIV  of  the  Act 

OAA  stands  for  old-age  as 
under  tide  I  of  the  Act 

SSI  stands  for  supplement 
income  for  the  aged,  blind,  ai 
under  the  second  tide  XVI  ol 
effective  January  1, 1974. 
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of  the  month  after  the  month  in  which 
the  individual  is  notified  that  he  or  she 
no  longer  has  a  disabling  impairment. 

10.  In  redesignated  {  406.32.  new 
paragraphs  (e)  and  (f)  are  added,  to  read 
as  follows: 

i  406.32    Monthly  premiums. 

(e)  Months  for  which  payment  is  due. 
(1)  A  premium  payment  is  due  for  each 
month  begiiming  with  the  first  month  of 
coverage  and  continuing  through  the 
month  of  death  or  if  earlier,  the  month  in 
which  coverage  ends. 

(2)  A  premium  is  due  for  the  month  of 
death  if  coverage  is  still  in  effect,  even  if 
the  individual  dies  on  the  first  day  of  the 
month. 

(f)  Option  for  group  payments.  A 
public  or  private  organization  may  pay 
the  premiums  on  behalf  of  one  or  more 
enrollees  imder  a  contract  or  other 
arrangement  with  HCFA  if  HCFA 
determines  that  this  method  of  payment 
is  administratively  feasible.  (The  rules 
set  forth  in  subpart  E  of  part  408  of  this 
chapter,  for  SMI  premiums,  also  apply  to 
group  payment  of  Part  A  premiums.) 

PART  407— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
ENROLLMENT  AND  ENTITLEMENT 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302  and  1395hh) 
unless  otherwise  noted. 

2.  The  table  of  contents  of  part  407, 
subpart  C  is  amended  by  revising  the 
headings  of  §§  407.42  and  407.43  to  read 
as  follows: 


Subpart  C— State  Buy-in  Agraemants 

407.42  Buy-in  groups  available  to  the  50 
States,  the  District  of  Columbia,  and  the 
Northern  Mariana  Islands. 

407.43  Buy-in  groups  available  to  Puerto 
Rico,  Guam,  the  Virgin  Islands,  and 
American  Samoa. 


3.  Section  407.40  is  revised  to  read  as 
follows: 

§  407.40    Enrollmant  under  a  State  buy-in 
agreement 

(a)  Statutory  basis.  (1)  Section  1843  of 
the  Act,  as  amended  through  1969. 
permitted  a  State  to  enter  into  an 
agreement  with  the  Secretary  to  enroll 
in  the  SMI  program  certain  individuals 
who  are  eligible  for  SMI  and  who  are 
members  of  the  buy-in  group  specified  in 
the  agreement.  A  buy-in  group  could 
include  certain  individuals  receiving 
Federally-aided  State  cash  assistance 


(with  the  option  of  excluding  individuals 
also  eatided  to  social  security  benefits 
or  railroad  retirement  benefits)  or  could 
include  all  individuals  eligible  for 
Medicaid.  Before  1981,  December  31, 
1969  was  the  last  day  on  which  a  State 
could  request  a  buy-In  agreement  or  a 
modification  to  include  a  coverage  group 
broader  than  the  one  originally  selected. 

(2)  Section  945(e)  of  the  Omnibus 
Reconciliation  Act  of  1980  (Pub.  L  96- 
499)  further  amended  section  1843  to 
provide  that,  during  calendar  year  1981, 
a  State  could  request  a  buy-in 
agreement  if  it  did  not  already  have  one, 
or  request  a  broader  coverage  group  for 
an  existing  agreement. 

(3)  Several  laws  enacted  during  1980- 
1987  had  the  effect  of  requiring  that  the 
buy-in  groupa  available  under  section 
1843  of  the  Act  be  expanded  to  include 
certain  individuals  who  lose  eligibiHty 
for  cash  assistance  payments  but  are 
treated  as  if  they  were  cash  assistance 
recipients  for  Medicaid  eligibility 
purposes. 

(4)  SecUon  301(e)(1)  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988  (Pub. 
L  100-360)  amends  section  1843  of  the 
Act  to  restore  the  1981  provisions  on  a 
permanent  basis,  effective  "after  1988." 

(5)  The  same  section  301,  as  amended 
by  sections  608(dK14)(H)  of  the  Family 
Support  Act  of  1988  (Pub.  L  100-485), 
further  amended  section  1843  of  the  Act. 
beginning  {anoary  1. 1989,  to  establish  a 
new  buy-in  category  consisting  of 
Qualified  Medicare  Beneficiaries  and  to 
provide  that  a  State  may  request  a  buy- 
in  agreement  if  it  does  not  already  have 
one,  or  request  a  broader  buy-in  group 
for  the  existing  agreement. 

(b)  Definitions.  As  used  in  this 
section,  unless  the  context  indicates 
otherwise — 

Cash  assistance  means  any  of  the 
following  kinds  of  monthly  cash 
benefits,  authorized  by  specified  titles  of 
the  Act  and.  for  convenience, 
represented  by  initials,  as  follows: 

AABD  stands  for  aid  to  the  aged, 
blind  or  disabled  under  the  first  title 
XVI  of  the  Act  in  effect  until  December 
31. 1973. 

AB  stands  for  aid  to  the  blind  under 
title  X  of  the  Act 

AFDC  stands  for  aid  to  families  widi 
dependent  children  under  Part  A  of  title 
rv  of  the  Act 

APTD  stands  for  aid  to  the 
permanently  and  totally  disabled  under 
title  XIV  of  the  Act 

OAA  stands  for  old-age  assistance 
under  title  I  of  the  Act 

SSI  stands  for  supplemental  security 
income  for  the  aged,  blind,  and  disabled 
under  the  second  title  XVI  of  the  Act 
effective  January  1. 1974. 


SSP  stands  for  State  supplementary 
Qualified  Medicare  Beneficiary  or  (^B 
means  an  individual  who  meets  the 
definition  in  f  400200  of  this  chapter 
and.  therefore,  is  eligible  to  have  the 
State  Medicaid  agency  pay  Medicare 
cost  sharing  amounts  on  his  or  her 
behalf.  ' 

Railroad  retirement  beneficiary 
means  an  individual  entitled  to  receive 
an  annuity  imder  the  Railroad 
Retirement  Act  of  1974. 

State  means  one  of  the  50  States,  the 
District  of  Columbia,  Guam,  Puerto  Rico, 
the  Virgin  Islands.  American  Samoa,  or 
the  Northern  Mariana  Islands,  except 
when  reference  is  made  to  "the  50 
States". 

State  buy-in  agreement  or  buy-in 
agreement  means  an  agreement 
authorized  by  section  1643  of  the  Act. 
under  which  a  State  secures  SMI  or 
premium  HI  coverage  for  individuals 
who  are  members  of  the  buy-in  group 
specified  in  the  agreement  by  enrolling 
them  and  paying  the  premiimis  on  their 
behalf. 

(c)  Basic  rules. 

(1)  A  State  that  has  a  buy-m 
agreement  in  effect  must  enroll  any 
individual  who  is  eligible  to  enroll  in 
SMI  under  §  407.10. 

(2)  Any  State  that  does  not  have  a 
buy-in  agreement  in  effect  may  request 
buy-in  for  any  one  of  the  groups 
specified  hi  Si  407.42  and  407.43. 

(3)  Any  State  that  does  have  an 
agreement  may  request  a  modification 
to  cover  a  broader  buy-in  group  or 
cancel  its  ctirrent  agreement  and  request 
a  new  agreement  to  cover  a  narrower 
group. 

4.  Section  407.42  is  revised  to  read  as 
follows: 

§407.42    B«y^  groups  availaMe  to  the  50 
States,  the  Dtatrtct  of  ColwnMa,  and  the 
Northern  Martana  Waiida. 

(a)  Categories  included  in  the  buy-in 
groups.  The  buy-m  ^x>up8  that  are 
available  to  the  50  States,  the  District  of 
Columbia,  and  the  Northern  Manana 
Islands  are  specified  in  para^aph  (b)  of 
this  section  in  terms  of  the  following 
categories: 

(1)  Category  A:  Individuals  who — 
(i)  Receive  SSI  or  SSP  or  both;  and 
(ii)  Are  covered  under  the  State's 

Metticaid  |dan  as  categorically  needy. 

(2)  Category  B:  Individuals  who — 
(i)  Under  the  Act  or  any  other 

provision  (rf  Federal  law  are  treated,  for 
Medicaid  eligibility  purposes,  as  diou^ 
they  were  receiving  SSI  or  SSP;  and 
(ii)  Are  covered  under  the  State's 
Medicaid  plan  as  categorically  needy. 

(3)  Category  G  Individuals  who  are 
receiving  AFDC. 


(4)  Category  Lk  Individuals  who. 
under  the  Act  or  any  other  provision  of 
Federal  law.  are  treated,  for  Medicaid 
eligibility  purposes,  as  tbou^  they  were 
receiving  AFDC. 

(5)  Category  E:  Individuals  who,  in 
accordance  wtth  1 435.114  or  i  435.134 
of  this  chapter,  are  covered  under  the 
State's  Medicaid  plan  despite  the 
increase  in  social  security  benefits 
provided  by  Public  Law  92-336. 

(6)  Category  F:  IndivitJuals  who  are 
Qualified  Medicare  Beneficiaries.' 

(7)  Category  G.  All  other  individuals 
who  are  eligible  for  Medicaid. 

(b)  Buy-in  groups  available.  Any  of 
the  50  States,  the  District  of  Columbia, 
and  the  Northern  Mariana  Islands  may 
buy-in  for  one  of  the  following  groups: 

(1)  Group  1:  Categories  A  through  G. 

(2)  Croup  2:  Categories  A  throu^  F. 

(3)  Croup  3:  Categories  A  through  E. 

(4)  Groap  4:  Categories  A,  B,  and  F. 
individuals  in  categories  C  and  D  who 
are  not  social  security  or  railroad 
retirement  beneficiaries,  and  individuals 
in  category  E  who  are  included  in  that 
category  (in  accordance  with  S  435.134 
of  this  chapter)  because  they  received 
OAA,  AB.  APTD,  or  AABD  in  August 
1972  or  would  have  been  eligible  to 
receive  such  cash  assistance  for  that 
month  if  they  had  applied  or  had  not 
been  institutionalized. 

(5)  Group  S:  Categories  A  and  B, 
individuals  in  categories  C  and  D  who 
are  itot  social  security  or  raihtjad 
retirement  beneficiaries,  and  individnals 
in  category  E  who  are  included  in  that 
category  (in  accordance  with  §  435 134 
of  this  diapter)  because  they  received 
OAA.  Aa  APTD.  or  AABD  in  August 
1972  or  would  have  been  eligible  to 
receive  such  cash  assistance  for  that 
month  if  they  had  applied  or  had  not 
been  institutionalized. 

(6)  Group  &  Categories  A  B,  and  F. 
and  individuals  in  category  E  who  are 
included  in  that  category  (in  accordance 
with  5  435.134  of  this  chapter)  because 
they  received  AABD  in  August  1972  or 
would  have  been  ehgible  to  receive 
AABD  for  that  month  if  they  had  applied 
or  had  not  been  institutionalized.  This 
option  is  available  only  to  those  States 
that  had  an  AABD  program  as  of 
December  31. 1973. 

(7)  Group  7:  Categories  A  and  B,  and 
individuals  in  category  E  who  are 
included  in  that  category  {m  accordance 
with  S  435.134  of  this  chapter)  because 
they  received  AABD  in  August  1972  or 
would  have  been  eligible  to  receive 
AABD  for  that  month  if  they  had  applied 
or  had  not  been  institBtionalized.  Thla 
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option  is  available  only  to  those  States 
that  had  an  AABD  program  as  of 
December  31. 1973. 

5.  Section  407.43  is  revised  to  read  as 
follows: 

§  407.43    Buy-4n  groups  avallabi*  to  Puerto 
Rico.  Guam,  the  Virgin  Islands,  and 
American  Samoa. 

(a)  Categories  included  in  buy-in 
groups.  The  buy-in  groups  that  are 
available  to  Puerto  Rico.  Guam,  the 
Virgin  Islands,  and  American  Samoa, 
which  are  not  covered  by  the  SSI 
program,  are  described  in  paragraph  (b) 
of  this  section  in  terms  of  the  following 
categories: 

(1)  Category  A:  Individuals  receiving 
OAA.  AB,  APTD.  or  AFDC. 

(2)  Category  B:  Individuals  who.  under 
the  Act  or  any  other  provision  of  Federal 
law.  are  treated,  for  Medicaid  eligibility 
purposes,  as  though  they  were  receiving 
AFDC. 

(3)  Category  C:  Individuals  who.  in 
accordance  with  §  436.112  of  this 
chapter,  are  covered  under  tlie  State's 
Medicaid  plan  despite  the  increase  in 
social  security  benefits  provided  by 
Public  Law  92-336. 

(4)  Category  D:  Individuals  who  are 
Quahfied  Medicare  Beneficiaries.* 

(5)  Category  E:  All  other  individuals 
who  are  eligible  for  Medicaid. 

(b)  Buy-in  groups  available.  Puerto 
Rico.  Guam,  the  Virgin  Islands,  and 
American  Samoa  may  choose  any  of  the 
following  coverage  groups: 

(1)  Group  1:  Categories  A  through  E. 

(2)  Group  2:  Categories  A  through  D. 

(3)  Group  3:  Categories  A  through  C. 

(4)  Group  4:  Individuals  in  category  D. 
and  individuals  in  categories  A  and  B 
who  are  not  social  security  or  railroad 
retirement  beneficiaries. 

(5)  Group  5:  Individuals  in  categories 
A  and  B  who  are  not  social  security  or 
railroad  retirement  beneficiaries. 

(6)  Group  6:  Individuals  in  category  D, 
individuals  in  category  A  who  are 
receiving  OAA.  and  individuals  in 
categorj'  C  who  are  included  in  that 
category  (in  accordance  with  §  436.112 
of  this  chapter)  because  they  received 
OAA  for  August  1972  or  would  have 
been  eligible  to  receive  OAA  for  that 
month  if  t.hey  had  applied  or  had  not 
been  institutionalized. 

(7)  Group  7:  Individuals  in  category  A 
who  are  receiving  OAA.  and  individuals 
in  category  C  who  are  included  in  that 
category  (in  accordance  with  §  436.112 
of  this  chapter)  because  they  received 
OAA  for  August  1972  or  would  have 
been  eligible  to  receive  OAA  for  that 


*  Rules  for  buy-in  for  premium  hospital  insurance 
for  QMBs  are  set  fortli  in  J  406.26  of  this  chapter. 


month  if  they  had  applied  or  had  not 
been  institutionalized. 

(8)  Group  8:  Individuals  in  category  D 
and  individuals  in  category  A  who  are 
receiving  OAA  and  are  not  social 
security  or  railroad  retirement 
beneficiaries. 

(9)  Group  9:  Individuals  in  category  A 
who  are  receiving  OAA  and  are  not 
social  security  or  railroad  retirement 
beneficiaries. 

6.  Section  407.47  is  revised  to  read  as 
follows: 

§  407.47    Beginning  of  coverage  under  a 
State  buy-in  egreement 

(a)  General  rule.  The  beginning  of  an 
individual's  coverage  period  depends  on 
two  factors: 

(1)  The  individual's  meeting  the  SMI 
eligibility  requirements  and  the 
requirements  for  being  a  member  of  the 
buy-in  group;  and 

(2)  The  effective  date  of  the  buy-in 
agreement  or  agreement  modification 
that  covers  the  group  to  which  the 
individual  belongs,  and  which  may  not 
be  earlier  than  the  third  month  after  the 
month  in  which  the  agreement  or 
modification  is  executed. 

(b)  Application  of  general  rule: 
Medicaid  eligibles  who  are,  or  are 
treated  as,  cash  assistance  recipients. 
For  Medicaid  eligibles  who  are.  or  are 
treated  as.  cash  assistance  recipients 
(that  is.  are  members  of  categories  A 
through  E  of  §  407.42(a)  or  categories  A 
through  C  of  §  407.43(a)).  coverage 
begins  with  the  later  of  the  following: 

(1)  The  first  month  in  which  the 
individual — 

(i)  Meets  the  SMI  eligibility 
requirements  specified  in  S  407.10;  and 

(ii)  Is  a  member  of  one  of  those 
categories. 

(2)  The  month  in  which  the  buy-in 
agreement  is  effective. 

(c)  Application  of  general  rule: 
Qualified  Medicare  Beneficiaries.  For 
individuals  who  are  QMBs  (that  is.  are 
members  of  category  F  of  §  407.42  or 
category  D  of  5  407.43(a)).  coverage 
begins  with  the  later  of  the  following: 

(1)  The  first  month  in  which  the 
individual  meets  the  SMI  eligibility 
requirements  specified  in  S  407.10.  and 
has  QMB  status. 

(2)  The  month  in  which  the  buy-in 
agreement  or  agreement  modification 
covering  QMBs  is  effective. 

(d)  Application  of  general  rule:  Other 
individuals  eligible  for  Medicaid.  For 
individuals  who  are  members  of 
category  G  of  5  407.42(a)  or  category  E 
of  §  407.43(a).  coverage  begins  with  the 
later  of  the  following: 

(1)  The  second  month  after  the  month 
in  which  the  individual — 


(i)  Meets  the  SMI  eligibility 
requirements  specified  in  S  407.10;  and 

(ii)  Is  determined  to  be  eligible  for 
Medicaid. 

(2)  The  month  in  which  the  buy-in 
agreement  or  agreement  modification  is 
effective. 

(e)  Coverage  based  on  erroneous 
report.  If  the  State  erroneously  reports 
to  SSA  that  an  individual  is  a  member  of 
its  coverage  group,  the  rules  of 
paragraphs  (a)  through  (d)  of  this  section 
apply,  and  coverage  begins  as  though 
the  individual  were  in  fact  a  member  of 
the  group.  Coverage  will  end  only  as 
provided  in  §  407.48. 

7.  Section  407.48  is  amended  by 
revising  paragraphs  (c)  introductory 
text  and  (d)  to  read  as  follows: 

§  407.48    Termination  of  coverage  under  a 
State  buy-In  agreement 
***** 

(c)  Loss  of  eligibility  for  the  buy-in 
group.  If  an  individual  loses  eligibility 
for  inclusion  in  the  buy-in  group,  buy-in 
coverage  ends  as  follows: 

*        •        *        *        * 

(d)  Termination  or  modification  of 
buy-in  agreement.  If  the  State's  buy-in 
agreement  is  terminated,  or  modified  to 
substitute  a  narrower  buy-in  group, 
coverage  ends  on  the  last  day  of  the  last 
month  for  which  the  agreement  was  in 
effect,  or  covered  the  broader  buy-in 
group. 

8.  Section  407.50  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  407.50    Continuation  of  coverage: 

Individual  enrollment  following  end  of 
coverage  under  a  State  buy-In  agreement 

(a)  Deemed  enrollment.  When 
coverage  under  a  buy-in  agreement  ends 
because  the  agreement  terminates,  or  is 
modified  to  substitute  a  narrower  buy-in 
group,  or  because  the  individual  is  no 
longer  eligible  for  inclusion  in  the  buy-in 
group,  the  individual — 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare-Hospital 
Insurance,  and  No.  13.774,  Medicare- 
Supplementary  Medical  Insiu'ance) 

Dated:  October  8. 1990. 
Gail  R.  Wilensky, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  March  28. 1991. 
Louis  W.  Sullivan, 
Secretary. 
[FR  Doc.  91-19009  Filed  fr-9-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTI 
Bureau  of  LaiKl  Manageme 
43  CFR  Public  Land  Order  C 

[WY-930-4214-10;  WYW  84552 

Partial  Revocation  of  Exact 
No.  5327  as  Amended  by  Pi 
Order  No.  452%  Vl^yoming 

agency:  Bureau  of  Land  Ma 

Interior. 

ACTION:  Public  Land  Order. 

summary:  This  order  revoke 
land  order  insofar  as  it  affec 
of  public  land  withdrawn  fn 
other  disposal  of  oil  shale  di 
land  is  no  longer  needed  for 
for  which  it  was  withdrawn. 
revocation  is  necessary  to  p 
disposal  of  the  land  through 
imder  section  203  of  the  Fed 
Policy  and  Management  Ad 
This  action  will  open  30  acr 
entry,  mining,  and  mineral  li 
minerals  other  than  oil,  gas. 
They  have  been  and  remain 
gas.  and  sodium  leasing  unli 
segregated  by  other  action  c 
EFFECTIVE  DATE:  September 

FOR  FURTHER  INFORMATION 

Tamara  Certsch.  BLM.  Wye 
Office.  P.O.  Box  1828,  Cheyt 
Wyoming  82003.  307-775-61 
By  virtue  of  the  authority 
Secretary  of  the  Interior  by 
of  the  Federal  Land  Policy  i 
Management  Act  of  1976.  9( 
43  U.S.C.  1714.  it  is  ordered 

1.  Executive  Order  No.  53 
amended  by  Public  Land  0\ 
which  withdrew  public  lane 
or  other  disposal  of  oil  shal 
hereby  revoked  insofar  as  i 
following  described  land: 

Sixth  Principal  Meridian 

T.  19  N.,  R  105  W.. 
Sec.  8.  SV^N^SEV4SEV^.  SVt 
The  area  described  contains 

Sweetwater  County. 

2.  At  9  a.m.  on  Septembei 
public  land  will  be  opened 
operation  of  the  public  lane 
generally,  subject  to  valid  e 
rights,  the  provisions  of  exi 
withdrawals,  other  segrega 
record,  and  the  requiremen 
applicable  law.  All  valid  ai 
received  at  or  prior  to  9  a.n 
September  11. 1991  shall  be 
as  simultaneously  filed  at  t 
Those  received  thereafter  e 
considered  in  the  order  of  i 

3.  At  9  a.m.  on  Septembe 
public  land  will  be  opened 
location  and  to  mineral  lea 
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(i)  Meets  the  SMI  eligibility 
requirements  specifled  in  S  407.10;  and 

(ii)  Is  determined  to  be  eligible  for 
Medicaid. 

(2)  The  month  in  which  the  buy-in 
agreement  or  agreement  modification  is 
effective. 

(e)  Coverage  based  on  erroneous 
report.  If  the  State  erroneously  reports 
to  SSA  that  an  individual  is  a  member  of 
its  coverage  group,  the  rules  of 
paragraphs  (a)  through  (d)  of  this  section 
apply,  and  coverage  begins  as  though 
the  individual  were  in  fact  a  member  of 
the  group.  Coverage  will  end  only  as 
provided  in  §  407.48. 

7.  Section  407.48  is  amended  by 
revising  paragraphs  (c)  introductory 
text  and  (d)  to  read  as  follows: 

§  407.48    Termination  of  coverage  under  a 
State  buy-in  agreement 

(c)  Loss  of  eligibility  for  the  buy-in 
group.  If  an  individual  loses  eligibility 
for  inclusion  in  the  buy-in  group,  buy-in 
coverage  ends  as  follows: 

***** 

(d)  Termination  or  modification  of 
buy-in  agreement.  If  the  State's  buy-in 
agreement  is  terminated,  or  modified  to 
substitute  a  narrower  buy-in  group, 
coverage  ends  on  the  last  day  of  the  last 
month  for  which  the  agreement  was  in 
effect,  or  covered  the  broader  buy-in 
group. 

8.  Section  407.50  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§  407.50    Continuation  of  coverage: 
Individual  enrollment  following  end  of 
coverage  under  a  State  buy-in  agreement. 

(a)  Deemed  enrollment.  When 
coverage  under  a  buy-in  agreement  ends 
because  the  agreement  terminates,  or  is 
modified  to  substitute  a  narrower  buy-in 
group,  or  because  the  individual  is  no 
longer  eligible  for  inclusion  in  the  buy-in 
group,  the  individual — 
***** 

(Catalog  of  Federal  DomesUc  Assistance 
Program  No.  13.773,  Medicare-Hospital 
Insurance,  and  No.  13.774,  Medicare- 
Supplementary  Medical  Insurance) 

Dated:  October  8. 1990. 
GaU  R.  Wilensky, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  March  28, 1991. 
Louis  W.  Sullivan, 
Secretary. 
[FR  Doc.  91-19009  Filed  8-9-91;  8:45  am] 

BILUNQ  COOE  4120-01-«i 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Larxi  Management 
43  CFR  Public  Land  Order  6866 

[WY-930-4214-10;  WYW  84553] 

Partial  Revocation  of  Executive  Order 
No.  5327  aa  Amended  by  Public  Land 
Order  No.  4522;  Wyoming 

agency:  Bureau  of  Land  Management 

Interior. 

ACTlOW;  Public  Land  Order. 

summary:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  30  acres 
of  public  land  withdrawn  from  lease  or 
other  disposal  of  oil  shale  deposits.  The 
land  is  no  longer  needed  for  the  purpose 
for  which  it  was  withdrawn.  The 
revocation  is  necessary  to  permit 
disposal  of  the  land  through  a  land  sale 
imder  section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976. 
This  action  will  open  30  acres  to  surface 
entry,  mining,  and  mineral  leasing  for 
minerals  other  than  oil,  gas,  and  sodium. 
They  have  been  and  remain  open  to  oil. 
gas,  and  sodium  leasing  unless 
segregated  by  other  action  or  policy. 
EFFECTIVE  DATE:  September  11. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Tamara  Certsch.  BLM.  Wyoming  State 
Office.  P.O.  Box  1828,  Cheyenne. 
Wyoming  82003.  307-775-6115. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Executive  Order  No.  5327.  as 
amended  by  Public  Land  Order  No.  4522, 
which  withdrew  public  land  from  lease 
or  other  disposal  of  oil  shale  deposits,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

Sixth  Principal  Meridian 

T.  19  N.,  R  105  W., 

Sec.  8,  SV^N^SEV4SE%,  SViSEV4SEV4. 

The  area  described  contains  30  acres  in 
Sweetwater  County. 

2.  At  9  a.m.  on  September  11. 1991.  the 
public  land  will  be  opened  to  the 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of  the 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
September  11, 1991  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Tltose  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  At  9  a.m.  on  September  11. 1991.  the 
public  land  will  be  opened  to  mining 
location  and  to  mineral  leasing  for 


minerals  other  than  oil,  gas,  and  sodium. 
Appropriation  of  the  land  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C  sec.  38,  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  July  26, 1901. 
DavaOT^eal, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  91-19095  Filed  8-8-91:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  87 

[PR  Dodtet  No.  90-340;  FCC  91-216] 

Amendment  of  the  Aviation  Services 
Rules  concerning  the  frequency 
tolerance  for  VHF  aircraft  radios 

agency:  Federal  Communications 

CommissioiL 

ACTKM:  Final  rule. 


iy:  In  1984  the  Commission 
amended  the  Aviation  Services  Rules  to 
conform  to  the  Final  Acts  of  the  1979 
WARC  Among  other  things,  the 
frequency  tolerance  requirements  of 
VHF  aircraft  radio  stations  was  changed 
from  a  maximum  50  parts  per  million 
(ppm)  to  30  ppm  for  transmitters 
installed  after  January  1, 1985,  and  for 
all  transmitters  after  January  1, 1990.  As 
a  result  of  a  petition  by  the  aviation 
interests,  the  Commission  extended  the 
January  1. 1990.  effective  date  on 
January  1. 1992,  and  the  Commission 
issued  a  Notice  of  Proposed  Rule 
Making  (Notice)  in  PR  Docket  No.  90- 
340,  proposing  to  "grandfather"  installed 
aircraft  radio  stations.  The  instant 
Report  and  Order  "grandfathers"  the 
subject  aircraft  radio  stations  until 
January  1, 1997. 

EFFECTIVE  DATE:  September  19, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  P.  Berges,  Federal 
Communications  Commission.  Private 
Radio  Bureau,  Washington,  DC  20554, 
(202)  632-7175. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order  In  PR  Docket  No.  90-340,  FCC 


91-216,  adopted  July  11, 1991,  and 
released  August  5. 1991.  The  full  text  of 
this  Commission  decision.  Including  the 
adopted  rule  changes,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW„ 
Washington,  DC  The  complete  text  of 
this  rule  making  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1114  21st  Street  NW.,  Washington,  DC 
20036. 

Summar/  of  Report  and  Order 

1.  In  response  to  a  written  request 
filed  by  the  Aircraft  Owners  and  Pilots 
Association,  the  Experimental  Aircraft 
Association,  the  General  Aviation 
Manufacturers  Association  and  the 
Helicopter  Association  International 
the  Commission  released  a  Notice.  PR 
Docket  No.  90-340,  55  FR  31859  (1990). 
which  proposed  to  allow  currently 
installed  radios  operating  with  SO  ppm 
frequency  tolerance  to  be  used 
indefinitely,  in  lieu  of  the  FCC  Rule 
which  would  have  required  all  radios  to 
meet  a  30  ppm  frequency  tolerance  by 
January  1. 1990.  The  50  ppm  frequency 
tolerance  is  associated  with  radios  that 
are  designed  to  operate  on  channel 
spacing  every  50  kHz  and  generally 
have  360  channels.  The  30  ppm 
frequency  tolerance  is  associated  with 
radios  that  are  designed  to  operate  on 
channels  spaced  every  25  kHz  and  have 
720  channels.  The  Commission 
emphasized,  however,  that  the  FAA  is 
implementing  25  kHz  spaced  channels 
nationwide  and  aircraft  flying  into  FAA 
controlled  airspace  may  encounter 
rerouting  and  other  delays  unless 
equipped  with  25  kHz  spaced  radios. 

2.  The  Commission  noted  that  the 
FAA  has  not  yet  implemented  25  kHz 
channel  assignments  nationwide  and 
that  there  are  aircraft  operations  in 
many  rural  areas  that  do  not  need  720 
channels  and  concluded  that  a 
reasonable  compromise  was  to 
"grandfather"  50  ppm  transmitters  for  an 
additional  5  years.  This  Report  and 
Order  "grandfathers"  until  January  1, 
1997.  all  VHF  aircraft  radios  with  50 
ppm  frequency  tolerance  and  50  kHz 
chaimel  spacing  that  were  installed 
prior  to  January  2. 1985. 

3.  In  accordance  with  the  authority 
contained  in  section  4(i)  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended.  47  U.S.C  154(i)  and  303(r). 

It  is  ordered  iTiat  part  87  of  the 
Commission's  Rules  is  amended  as 
shown  at  the  end  of  this  document  on 
the  date  shown  on  the  "EFFECTIVE 
DATE"  paragraph  of  this  dociunent 
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//  is  further  ordered  Thai  a  copy  of 
this  Report  and  Order  will  be  served  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

It  is  further  ordered  That  this 
proceeding  is  terminated. 

List  of  Subjecto  in  47  CFR  Part  87 

Aviation  services.  Aeronautical 
mobile  stations,  Radio. 

Federal  Coaununications  Coaunissioo. 
Donna  R.  Searcy, 

Secretary. 

Rule  Changes 

Part  87  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  87— AVIATION  SERVICES 

1.  The  authority  citation  for  part  87 
continues  to  read  as  follows: 

Authority:  48  Stat.  1086, 1082.  as  amended; 
47  U.S.C  154,  303,  unless  otherwise  noted. 
Interpret  or  apply  48  Stat  1064-1068. 1061- 
1105,  as  amended;  47  U.S.C  151-156.  301-609. 

2.  Section  87.133(a)  is  amended  by 
adding  footnote  10  to  the  table  in 
paragraphs  (a)(5)  and  (a)(6]  to  read  as 
follows: 

§87.133    Frequency  ttiMltty. 

(a)  •  •  • 

Frequency  band         Toler-  Tokr- 

(lower  limit  ance '.  ance  * 

exclusive,  upper 

limit  inclusive], 

and  categories  of 

stations. 

(5)  •  •  • 

Aircraft  and  other      50  • 30  •«> 

mobile  stations 

in  the  Aviation 

Services. 
•  •  •  •  • 

(6)  •  •  • 

Aircraft  stationt 50  • 30  >• 


'  This  tolerance  is  the  m«iri.n,.m  pennitted  uotil 

iaimary  1,  199a  for  transmitten  InstaJled  before 
anuary  Z  1965.  and  uaed  at  the  latne  installation. 
Toiarance  it  indicated  in  parts  in  10*  unlea* 
shown  aa  Hertz  (Hz). 

*  This  tolerance  pemiitled  after  lanuary  1.  198S, 
for  new  and  replacement  tranamittert  and  to  all 
transmitters  after  Januan  1,  1990.  Tolerance  is 
indicated  in  parts  in  10  *  uniess  shown  in  Hertz 
(Hz). 

•  •  *  •  • 

•The  tolerance  for  trnnamittera  tjT>e  accepted 
after  January  1,  1974,  is  30  part*  m  10  f 

*  In  the  fiODO  to  S2S0  MHz  band,  the  FAA 
requi.-»s  tolerance  of  ±10  kHz  for  Microwave 
Landing  System  statiana  which  are  to  be  a  part  of 
the  National  Airspace  System  (PAK  ITIL 

*  •  •  •  • 


">  Until  January  1.  1997.  the  moximom  fr 


tolerance  for  transmitters  with  50  kHz  ^.._,c. 
spacing  installed  before  lamiary  2,  198S,  is  SO  parts 
in  10  • 


(FR  Doc.  91-19002  Filed  8-0-«l;  8:45  am] 
Biujim  cooc  (Tii-ot-ll 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  Na  82-OS;  Notice  4] 

RIN  2127-AA48 

Fedaral  Motor  Vehicle  Safety 
Standards;  Seating  Reference  Point 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule. 

summary:  This  rule  amends  the 
definition  of  "seating  reference  point,"  a 
term  used  in  this  agency's  safety 
standards.  "Seating  reference  point" 
identifies  a  single  adjustment  point  for 
each  seating  position.  That  point  is  used 
In  determining  if  the  vehicle  complies 
with  requirements  set  forth  in  several  of 
the  safety  standards. 

This  rule  amends  the  definition  of 
"seating  reference  point"  to  clarify  that 
it  is  not  necessarily  the  absolute 
rearmost  point  to  which  a  seat  can  be 
adjusted.  This  rule  also  amends  the 
definition  to  provide  that  the  "seating 
reference  point"  is  established  using 
95th  percentile  adult  male  leg  segments, 
instead  of  the  smaller  90th  percentile 
adult  male  leg  segments  specified  in  the 
current  definition. 

DATES:  The  amendment  to  the  definition 
of  "seating  reference  point"  made  in  this 
rule  is  effective  as  of  September  1, 1992. 
At  their  option,  manufacturers  may 
begin  using  the  post-September  1992 
definition,  in  place  of  the  current  one, 
after  September  11, 1991. 

Any  petitions  for  reconsideration  of 
this  rule  must  be  received  by  NHTSA  no 
later  than  September  11, 1991. 

ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  Docket 
No.  82-05;  Notice  4  and  be  submitted  to: 
NHTSA  Docket  Section,  room  5109, 400 
Seventh  Street  SW.,  Washington,  DC 
20590.  (Docket  hours  are  9:30  am  to  4 
pjn.  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Jere  Medlin,  Crash  Avoidance 
Division,  NRM-11,  room  5307,  NHTSA, 
400  Seventh  Street  SW.,  Washington. 
DC  20590  (202-386-5276). 
SUPPt^MENTARV  INFOflMATION: 

Seating  Reference  Point 

For  the  purposes  of  the  Federal  Motor 
Vehicle  Safety  Standards,  the  term 
seating  reference  point  is  currently 
defined  in  49  CFR  571.3  as: 

[T]he  manufacturer's  design  reference 
point  which — 


(a)  Establishes  the  rearmost  normal 
design  driving  or  riding  position  of  each 
designated  seating  position  in  a  vehicle. 

(b)  Has  coordinates  established 
relative  to  the  designed  vehicle 
structure; 

(c)  Simulates  the  position  of  the  pivot 
center  of  the  human  torso  and  thigh;  and 

(d)  Is  the  reference  point  employed  to 
position  the  two  dimensional  templates 
described  in  SAE  Recommended 
Practice  J826,  Manikins  for  Use  in 
Defining  Vehicle  Seating 
Accommodations,  November  1962. 

The  four  conditions  set  forth  in  the 
definition  of  "seating  reference  point" 
are  intended  to  ensure  that  only  one 
point  will  be  the  "seating  reference 
point"  for  any  seating  position  in  a 
motor  vehicle,  and  to  ensure  that  all 
parties  can  agree  where  that  one  point  is 
located  for  a  particular  seating  position. 
The  "seating  reference  point"  is  used, 
either  directiy  or  indirectly,  as  a 
reference  point  in  determining 
compliance  with  several  of  the  agency's 
safety  standards.  Standards  No.  102  and 
104  each  use  the  "seating  reference 
point"  as  a  reference  point  to  define  a 
field  of  view  or  certain  areas  of  the 
windshield  that  must  comply  with 
specified  requirements.  Standards  No. 
201,  202.  207,  and  210  each  use  the 
"sealing  reference  point"  as  a  reference 
point  for  determining  the  components 
that  are  subject  to  the  requirements  of 
the  standard  or  for  positioning  the  seats 
to  determine  compliance  with  the 
requirements  of  the  standard. 

Rulemaking  History 

In  1980.  Mercedes-Benz  of  North 
America,  Inc.  (Mercedes)  petitioned  the 
agency  to  amend  the  definition  of 
"seating  reference  point"  to  specify  95th 
percentile  thigh  and  lower  leg  segments 
in  determining  the  location  of  the 
"seating  reference  point."  In  1982,  in 
response  to  the  Mercedes  jjetition,  the 
agency  published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  stating 
that  the  "seating  reference  point"  is  not 
necessarily  the  absolute  rearmost 
position  to  which  a  seat  can  be  adjusted 
and  that  the  agency  intended  to  issue  a 
notice  of  proposed  rulemaking  (NPRM) 
to  change  the  definition  of  "seating 
reference  point"  (47  FR  9865;  March  8, 
1982).  The  purpose  of  the  ANPRM  was 
to  allow  interested  parties  an 
opportunity  to  raise  issues  and  provide 
information  that  the  agency  should 
consider  when  formulating  its  proposal. 

After  evaluating  the  comments 
received  on  the  ANPRM.  the  agency 
published  an  NPRM  which  differed 
substantially  from  the  ANPRM  (51  FR 
20538;  June  5, 1986).  The  NPRM  stated 


Federal  Registe 

that  the  interpretation  in  the  A 
that  "seating  reference  point" 
necessarily  the  absolute  ream 
position  of  the  seat  was  incon 
new  interpretation  was  based 
circumstances.  First,  Standard 
used  the  SRP  as  its  reference  \ 
required  the  seat  to  be  in  its  n 
position.  Thus,  the  location  di( 
Standard  No.  210  would  preve 
manufacturer  from  establishir 
seating  position  rearward  of  tl 
Second,  the  agency  surveyed  i 
location  of  the  SRP  in  vehicle! 
most  recent  compliance  testin 
and  discovered  that  all  manui 
had  determined  the  SRP  with 
its  rearmost  position.  In  addit 
agency  was  concerned  that  th 
interpretation  could  lead  a  m£ 
to  conclude  that  a  seating  pos 
rearward  of  the  SRP  could  be 
while  the  vehicle  was  in  motii 
could  result  in  an  upper  anchc 
location  being  forward  of  the 
shoulder,  resulting  in  increase 
movement  and  potentially  inc 
risk  of  head  injury. 

Because  the  agency  had  del 
that  the  location  of  the  SRP  si 
always  be  determined  with  tli 
its  rearmost  position,  the  agei 
proposed  to  delete  the  referer 
segment  length  in  the  definitit 
segment  length  was  used  in  tl 
definition  to  determine  the  se 
adjustment  position  used  to  h 
SRP.  Since  the  NPRM  propost 
specify  the  seat  adjustment  p 
which  the  SRP  was  located  ai 
rearmost  position,  there  was : 
any  need  to  refer  to  a  particu 
segment  length. 

After  further  consideration 
agency  tentatively  concluded 
NPRM  approach  was  not  the 
approach  for  this  rulemaking, 
agency  decided  that  there  we 
but  equally  effective,  ways  ol 
that  seats  are  positioned  in  tl 
position  for  determining  the  i 
anchorage  locations  in  Stand 
210.  In  April  1990.  the  agency 
a  final  rule  amending  Standa 
so  that  it  no  longer  referred  ti 
reference  point"  (55  FR  17970 
September  1990,  the  agency  [ 
supplementary  notice  of  prop 
rulemaking  (SNPRM)  on  the  ( 
"seating  reference  point,"  prt 
return  to  the  approach  origin 
discussed  in  the  ANPRM  (55 
The  definition  proposed  in  th 
was  based  upon  the  recommi 
practice  of  the  Society  of  Aui 
Engineers  (SAE).  (For  interes 
the  history  of  this  rulemakin{ 
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(a)  Establishes  the  rearmost  normal 
design  driving  or  riding  position  of  each 
designated  seating  position  in  a  vehicle; 

(b)  Has  coordinates  established 
relative  to  the  designed  vehicle 
structure; 

(c)  Simulates  the  position  of  the  pivot 
center  of  the  human  torso  and  thigh:  and 

(d)  Is  the  reference  point  employed  to 
position  the  two  dimensional  templates 
described  in  SAE  Recommended 
Practice  J826,  Manikins  for  Use  in 
Denning  Vehicle  Seating 
Accommodations,  November  1962. 

The  four  conditions  set  forth  in  the 
deRnition  of  "seating  reference  point" 
are  intended  to  ensure  that  only  one 
point  will  be  the  "seating  reference 
point"  for  any  seating  position  in  a 
motor  vehicle,  and  to  ensure  that  all 
parties  can  agree  where  that  one  point  is 
located  for  a  particular  seating  position. 
The  "seating  reference  point"  is  used, 
either  directly  or  indirectly,  as  a 
reference  point  in  determining 
compliance  with  several  of  the  agency's 
safety  standards.  Standards  No.  102  and 
104  each  use  the  "seating  reference 
point"  as  a  reference  point  to  defme  a 
field  of  view  or  certain  areas  of  the 
windshield  that  must  comply  with 
speciHed  requirements.  Standards  No. 
201.  202.  207.  and  210  each  use  the 
"seating  reference  point"  as  a  reference 
point  for  determining  the  components 
that  are  subject  to  the  requirements  of 
the  standard  or  for  positioning  the  seats 
to  determine  compliance  with  the 
requirements  of  the  standard. 

Rulemaking  History 

In  1980.  Mercedes-Benz  of  North 
America.  Inc.  (Mercedes)  petitioned  the 
agency  to  amend  the  definition  of 
"seating  reference  point"  to  specify  95th 
percentile  thigh  and  lower  leg  segments 
in  determining  the  location  of  the 
"seating  reference  point."  In  1982,  in 
response  to  the  Mercedes  petition,  the 
agency  published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  stating 
that  the  "seating  reference  point"  is  not 
necessarily  the  absolute  rearmost 
position  to  which  a  seat  can  be  adjusted 
and  that  the  agency  intended  to  issue  a 
notice  of  proposed  rulemaking  (NPRM) 
to  change  the  defmition  of  "seating 
reference  point"  (47  FR  9865;  March  8, 
1982).  The  purpose  of  the  ANPRM  was 
to  allow  interested  parties  an 
opportunity  to  raise  issues  and  provide 
information  that  the  agency  should 
consider  when  formulating  its  proposal. 

After  evaluating  the  comments 
received  on  the  ANPRM,  the  agency 
published  an  NPRM  which  differed 
substantially  from  the  ANPRM  (51  FR 
20536:  June  5. 1986).  The  NPRM  stated 


that  the  interpretation  in  the  ANPRM 
that  "seating  reference  point"  was  not 
necessarily  the  absolute  rearmost 
position  of  the  seat  was  incorrect  The 
new  interpretation  was  based  on  two 
circumstances.  First,  Standard  No.  210 
used  the  SRP  as  its  reference  point  and 
required  the  seat  to  be  in  its  rearmost 
position.  Thus,  the  location  dictated  by 
Standard  No.  210  would  prevent  a 
manufacturer  from  establishing  a 
seating  position  rearward  of  the  SRP. 
Second,  the  agency  surveyed  the 
location  of  the  SRP  in  vehicles  in  the 
most  recent  compliance  testing  program 
and  discovered  that  all  manufacturers 
had  determined  the  SRP  with  the  seat  in 
its  rearmost  position.  In  addition,  the 
agency  was  concerned  that  the  ANPRM 
interpretation  could  lead  a  manufacturer 
to  conclude  that  a  seating  position 
rearward  of  the  SRP  could  be  occupied 
while  the  vehicle  was  in  motion.  This 
could  result  in  an  upper  anchorage 
location  being  forward  of  the  occupant's 
shoulder,  resulting  in  increased  head 
movement  and  potentially  Increasing  the 
risk  of  head  injury. 

Because  the  agency  had  determined 
that  the  location  of  the  SRP  should 
always  be  determined  with  the  seat  in 
its  rearmost  position,  the  agency 
proposed  to  delete  the  reference  to  leg 
segment  length  in  the  de^nition.  Leg 
segment  length  was  used  in  the  current 
definition  to  determine  the  seat 
adjustment  position  used  to  locate  the 
SRP.  Since  the  NPRM  proposed  to 
specify  the  seat  adjustment  position  at 
which  the  SRP  was  located  as  the 
rearmost  position,  there  was  no  longer 
any  need  to  refer  to  a  particular  leg 
segment  length. 

After  further  consideration,  the 
agency  tentatively  concluded  that  the 
NPRM  approach  was  not  the  best 
approach  for  this  rulemaking.  The 
agency  decided  that  there  were  simpler, 
but  equally  effective,  ways  of  ensiuing 
that  seats  are  positioned  in  the  rearmost 
position  for  determining  the  upper 
anchorage  locations  in  Standard  No. 
210.  In  April  1990.  the  agency  published 
a  final  rule  amending  Standard  No.  210 
so  that  it  no  longer  referred  to  "seating 
reference  point"  (55  FR  17970).  In 
September  1990,  the  agency  published  a 
supplementary  notice  of  proposed 
rulemaking  (SNPRM)  on  the  definition  of 
"seating  reference  point."  proposing  to 
return  to  the  approach  originally 
discussed  in  the  ANPRM  (55  FR  37719). 
The  definition  proposed  in  the  SNPRM 
was  based  upon  the  recommended 
practice  of  the  Society  of  Automotive 
Engineers  (SAE).  (For  interested  parties, 
the  history  of  this  rulemaking  is 


explained  in  greater  detail  in  the 
SNPRM.) 

NHTSA  received  10  comments  in 
response  to  the  SNPRM.  Eight  of  the 
nine  automotive  manufactiu^rs  who 
commented  on  the  SNPRM  unanimously 
supported  adopting  the  proposed 
definition.  Mercedes  supported  "the 
Agency's  approach  to  clarifying  the 
inconsistencies  related  to  the  definition 
of  the  seating  reference  point"  but 
recommended  the  adoption  of  the 
wording  they  suggested  in  their 
comments  on  the  NPRM.  The  only  other 
commenter,  the  Automotive  Occupants 
Restraints  Council,  deferred  to  the 
responses  of  the  vehicle  manufacturers. 
Commenters  also  raised  six  other  issues 
relevant  to  this  rulemaking,  which  are 
discussed  below. 

Comments 

1.  Adopt  Mercedes  Definition  for  the 
"Seating  Reference  Point" 

Although  Mercedes  supported  "the 
Agency's  approach  to  clarifying  the 
inconsistencies  related  to  the  definition 
of  the  seating  reference  point"  they 
recommended  adoption  of  their  wording 
of  paragraph  (a),  as  suggested  in  their 
conmients  of  May  5, 1983,  to  Docket  82- 
05,  Notice  2: 

"(a)  Establishes  the  rearmost  normal 
design  driving  or  riding  position  as 
stipulated  by  the  manufacturer,  which 
accounts  for  all  modes  of  cushion 
adjustment — including  horizontal, 
vertical,  and  tilt — that  are  available  in 
the  seat  but  not  to  include  seat  track 
travel  used  for  purposes  other  than 
normal  driving  and  riding  positions." 

The  language  preferred  by  Mercedes 
attempts  to  further  clarify  that  the 
"seating  reference  point"  is  established 
by  the  manufacturer  and  is  not  the 
absolute  rearmost  point  to  which  a  seat 
can  be  adjusted. 

Paragraphs  (a),  (b),  (c),  and  (d)(1)  of 
NHTSA's  proposed  definition  are  nearly 
identical  with  the  SAE  definition.  In 
addition,  all  of  the  commenters  except 
Mercedes  supported  the  definition  as 
proposed.  Mercedes'  recommendation 
that  the  agency  adopt  their  unique 
language  appears  based  upon  preference 
only,  and  does  not  appear  to 
significantly  improve  or  clarify  the 
proposed  definition  of  "seating 
reference  point"  as  proposed. 

2.  Adoption  of  "(SgRP)"  in  the  Definition 
of  "Seating  Reference  Point" 

General  Motors  (CM)  recommended 
that  the  agency  adopt  the  phrase 
"(SgRP)"  tiiat  is  found  after  the  wording 
"seating  reference  point"  in  SAE  JllOO 
]un84.  CM  stated  that  this  would  further 
clarify  the  meaning  of  the  wording  used 


in  the  standard  and  parallel  current 
industry  practice.  GM  stated  that  the 
"SRP"  acronym  used  by  NHTSA  when 
referring  to  "seating  reference  point" 
may  create  confusion  in  some  situations 
because  GM  and  others  in  the  industry 
use  the  "SRP"  acronym  to  refer  to  the 
absolute  rearmost  position  for  the  seat 
In  the  SNPRM,  the  agency  stated  that 
the  proposed  "definition  of  SRP  is 
similar  to  the  SgRP  concept  used  by  the 
SAE."  In  fact  the  two  definitions  are 
virtually  identical.  Since  the  inclusion  of 
the  phrase  "(SgRP)"  in  the  definition 
would  not  change  its  meaning  or  require 
any  additional  modifications  to  any 
safety  standards,  the  agency  has 
decided  to  include  the  phrase  to  avoid 
any  possible  confusion.  Hereinafter,  the 
phrase  "SgRF'  vnll  be  used  for  the  term 
"seating  reference  point"  In  this  notice. 

3.  Allow  Use  of  Either  the  Present  or 
Proposed  Definition  of  "Seating 
Reference  Point" 

In  its  comments,  Volvo  requested  that 
manufactxirers  be  allowed  to  choose 
between  either  the  present  or  proposed 
definition  in  the  futxire.  Volkswagen 
stated  that  the  final  rule  should  allow 
inunediate  optional  compliance  with 
either  the  present  or  proposed  definition. 

The  only  reason  offered  by  Volvo  to 
support  its  suggestion  was  that 
manufacturers  would  not  have  to 
recertify  their  vehicles.  The  agency  does 
not  find  this  to  be  a  compelling 
argument  Any  rulemaking  may  require 
that  manufacturers  recertify  their 
vehicles.  In  addition,  four  of  the 
commenters  (Chrysler,  Ford. 
Volkswagen,  and  Freightiiner)  indicated 
that  this  rulemaking  would  have  httie  or 
no  effect  on  their  current  practices. 

Volkswagen  requested  that  the  Final 
Rule  allow  optional  use  of  either 
definition  from  publication  of  the  final 
rule  until  the  September  1. 1992  effective 
date.  This  would  allow  manufacturers 
who  can  comply  with  the  95th  percentile 
location  without  product  design  changes 
to  harmonize  with  European 
requirements  as  soon  as  possible.  The 
agency  finds  this  request  to  be 
reasonable. 

Since  no  commenter  suggested  that 
the  proposed  September  1. 1992  effective 
date  was  not  reasonable,  it  has  been 
adopted.  In  addition,  optional  use  of  the 
new  definition  is  permissible  effective 
September  11, 1991. 

*  Revision  of  Other  Safety  Standards 

The  SNPRM  requested  comments  on 
whether  adoption  of  the  proposed 
change  to  the  SgRP  definition  would 
create  a  need  to  amend  safety  standards 
which  currendy  use  the  seating 
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reference  point  or  similar  terminology. 
Commenters  raised  issues  involving 
several  standards. 

GM  recommended  modifications  of 
Standard  No.  104,  Windshield  Wiping 
and  Washing  Systems.  GM  stated: 

"FMVSS  No.  104  and  by  reference.  FMVSS 
Na  103  substitute  the  term  "Beating;  reference 
point"  for  the  terms  "maniidn  H  point"  and 
"H  point"  wherever  either  of  those  terms 
appears  in  any  SAE  Standard  or 
Recommended  Practice  referred  to  in  the 
standard.  This  substitution  of  terms  results  in 
references  to  "seating  reference  point  with 
seat  in  rearmost  position"  (SAE 
Recommended  Practice  |903a.  Figure  IJ.  This 
terminology  is  potentially  internally 
contradictory  when  the  "seating  reference 
point"  is  defined  to  permit  a  location  at  some 
point  other  than  the  rearmost  position  of  the 
seat." 

NHTSA  agrees  with  GM  that  the 
amended  definition  of  SgRP  will  create 
potentially  contradictory  references  in 
Standard  No.  104.  Elsewhere  in  today's 
edition  of  the  Federal  Register,  the 
agency  has  published  an  NPRM 
proposing  to  amend  S3  of  Standard  No. 
104. 

In  its  comments,  Mercedes  requested 
revisions  of  Standards  No.  103, 104. 107, 
and  111  "to  permit  the  use  of  the 
Eyellipse  and  Head  Contour  Locator 
Line — Adjustable  Seats  as  described  in 
the  newest  version  of  SAE  J941.  October 
1985."  These  standards  all  use  SAE  1941. 
November  1965  to  determine  the 
location  for  either  the  95th  or  99th 
percentile  eye  range  contour  (eyellipse). 
This  SAE  Recommended  Practice 
requires  the  seat  to  be  in  its  rearmost 
position.  Since  "seating  reference  point" 
is  not  referenced.  NHTSA  does  not 
believe  that  it  would  be  appropriate  to 
address  amendment  of  any  of  these 
standards  in  the  rulemaking  to  amend 
Standard  No.  104. 

5.  Reference  Updated  Version  of  SAE 

jnoo 

Volkswagen  commented  that  SAE 
JllOO  IUN84  was  presently  being 
updated  by  the  SAE,  and  recommended 
that  the  updated  version  be  substituted 
if  available.  NHTSA  has  contacted  the 
SAE  and  been  informed  that  the  June 
1984  version  of  SAE  JllOO  is  the  most 
recently  approved  version. 

6.  Correction  of  Typographical  Error 

Volkswagen  pointed  out  that 
paragraph  (b)(4)  of  the  proposed 
definition  inaccurately  references  "SAE 
]828"  as  "SEA  J826."  This  typographical 
error  has  been  rectified  in  the  final  rule. 

7.  Seat  Location  of  Standard  No.  210 
Upper  Anchorage  Requirements 

Mercedes  also  submitted  comments 
concerning  the  April  30. 1900 


amendment  of  Standard  No.  210  (Docket 
87-02;  Notice  2).  These  comments  were 
also  submitted  by  Mercedes  during  the 
Standard  No.  210  rulemaking  and  were 
addressed  in  the  preamble  to  the  Final 
Rule  (55  FR 17970:  April  30, 1990). 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  final  rule  and  determined  that  it  is 
neither  major  %vithin  the  meaning  of 
Executive  Order  12291,  nor  "significant" 
within  the  meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  new  deHnition  of  SgRP 
will  make  NHTSA'a  regulatory 
definition  consistent  with  existing 
industry  practice  in  designing  vehicles 
without  adversely  affecting  safety. 
Therefore,  no  increase  or  decrease  in 
cost  for  manufacturers  is  anticipated  for 
this  rule.  Accordingly,  NHTSA  has  not 
prepared  a  full  regulatory  evaluation. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  mle  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  To 
the  extent  that  any  vehicle 
manufacturers  qualify  as  small  entities, 
their  nimiber  would  not  be  substantial. 
In  any  event,  the  agency  does  not 
anticipate  that  any  economic  impacts 
will  be  associated  with  this  rule,  as 
explained  above.  Accordingly,  this  new 
definition  will  not  affect  the  purchase 
price  of  new  motor  vehicles  purchased 
by  small  organizations  and  small 
governmental  imits. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  rule 
under  the  National  Environmental  Policy 
Act  and  determined  that  it  will  not  have 
a  significant  impact  on  the  human 
enviroiunent. 

Executive  Order  12612  (Federalism) 

Finally.  NHTSA  has  analyzed  this  rule 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this  rule 
does  not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

List  of  Subjects  ki  49  CFR  Part  571 

Imports.  Motor  Vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  part  571  of  tide  49  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  S71~{AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

AutlMrity:  15  U.S.C  l.<»2. 1401. 1403. 140^, 
delegation  of  authority  at  49  CFR  IJia 

2.  Section  571.3  is  amended  by 
revising  the  definition  of  "seating 
reference  point"  in  paragraph  (b).  The 
amendment  is  effective  on  and  after 
September  1, 1992  and  may  be  used  at 
the  manufacturer's  option  on  or  after 
September  11, 1991.  As  revised,  the 
definition  reads  as  follows: 

S571J    Definition*. 


(b)  Other  definitions.  *  *  ' 

Seating  reference  point  (SgRP)  means 
the  unique  design  H-point,  as  defined  in 
SAE  JllOO  (June  1984),  which: 

(a)  Establishes  the  rearmost  normal 
design  driving  or  riding  position  of  each 
designated  seating  position,  which 
includes  consideration  of  all  modes  of 
adjustment,  horizontal,  vertical,  and  tilt 
in  a  vehicle; 

(b)  Has  X.  Y,  and  Z  coordinates,  as 
defined  in  SAE  JllOO  (June  1984), 
established  relative  to  the  designed 
vehicle  structure; 

(c)  Simulates  the  position  of  the  pivot 
center  of  the  biunan  torso  and  thigh;  and 

(d)  Is  the  reference  point  employed  to 
position  the  two-dimensional  drafting 
template  with  the  95th  percentile  leg 
described  in  SAE  J828  (May  1987),  or.  If 
the  drafting  template  with  the  9Sth 
percentile  leg  cannot  be  positioned  in 
the  seating  position,  is  located  with  the 
seat  in  its  most  rearward  adjustment 
position. 

ksued  on:  August  6. 1901. 
|«iTy  Ralph  Curry, 
Administrator. 
[FR  Doc.  91-19015  Filed  &-9-91: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 
[Docket  Na  9104««-10M] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AOCNCv:  National  Marine  Fisheries 
Service  (NMFS),  NCAA,  Commerce. 
acdom:  Notice  of  closure. 

■UMMAmr.  NCAA  announces  the  dosura 
of  the  recreational  salmon  fishery  in  the 


Federal  Regist 

exclusive  economic  zone  (EE 
Cape  Alava  to  the  Queets  Ri" 
Washington,  at  midnight,  Jul; 
to  ensure  that  the  coho  salmt 
not  exceeded.  The  Director,  1 
Region,  NMFS  (Regional  Dirt 
determined  that  the  recreatic 
quota  of  4300  coho  salmon  ft 
subarea  will  be  reached  by  n 
July  30, 1901.  The  closure  is  r 
conform  to  the  preseason  aru 
of  1991  management  measun 
action  is  intended  to  ensure 
conservation  of  coho  salmon 
DATES:  Effective:  Closure  of 
from  Cape  Alava  to  the  Que« 
Washington,  to  recreational 
fishing  is  effective  at  2400  ho 
time,  July  30, 1991.  Actual  no 
affected  fisherman  was  givei 
that  time  through  a  special  U 
hotiine  and  U.S.  Coast  Guan 
Mariners  broadcasts  as  prov 
CFR  661.20,  661.21,  and  661.2 

Comments:  Public  commer 
invited  until  August  27, 1991. 
ADDRESSES:  Comments  may 
to  RoUand  A.  Schmitten,  Din 
Northwest  Region,  National '. 
Fisheries  Service,  7600  Sand 
NE..  BIN  C15700,  Seattle,  Ws 
98115-0070.  Information  rele' 
notice  has  been  compiled  in 
form  and  is  available  for  put 
during  business  hours  at  the 
NMFS  Northwest  Regional  E 
FOR  niRTHER  INFORMATKMI  C 
Joe  Sconlino  at  206-526-614( 
SUPPLEMENTARY  INFORMATIC 
Regulations  governing  the  oc 
fisheries  at  50  CFR  part  661 1 
§  661.21(a)(1)  that  "When  a  t 
commercial  or  the  recreatior 
or  both,  for  any  salmon  spec 
portion  of  the  fishery  managi 
is  projected  by  the  Regional 
be  reached  on  or  by  a  certaii 
Secretary  will,  by  notice  issi 
S  661.23,  close  the  commerci 
recreational  fishery,  or  both, 
salmon  species  in  the  portioi 
fishery  management  area  to 
quota  applies  as  of  the  date 
projected  to  be  reached." 

In  its  preseason  notice  of  1 
management  measures  (56  F 
May  8. 1991),  NOAA  annoui^ 
1991  recreational  fishery  for 
species  in  the  subarea  h-om  < 
to  the  Queets  River,  Washin 
begin  on  July  1  and  continue 
earliest  of  September  26  or  t! 
attainment  of  either  a  suban 
4.800  coho  salmon  or  the  ovt 
recreational  quota  of  40,000  < 
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PARTS71-{AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U5.C.  1392, 1401, 1403. 1407; 
delegation  of  authority  at  40  CFR  IJia 

2.  Section  571.3  is  amended  by 
revising  the  definition  of  "seating 
reference  point"  in  paragraph  (b).  The 
amendment  is  effective  on  and  after 
September  1, 1992  and  may  be  used  at 
the  manufacturer's  option  on  or  after 
September  11, 1991.  As  revised,  the 
definition  reads  as  follows: 

S  571.3    Deflnitton*. 

•  •  *  *  * 

(b)  Other  definitions.  *  *  * 

Seating  reference  point  (SgRP)  means 
the  unique  design  H-point,  as  defined  in 
SAE  )1100  (June  1984),  which: 

(a)  Establishes  the  rearmost  normal 
design  driving  or  riding  position  of  each 
designated  seating  position,  which 
includes  consideration  of  all  modes  of 
adjustment,  horizontal,  vertical,  and  tilt 
in  a  vehicle; 

(b)  Has  X.  Y,  and  Z  coordinates,  as 
defined  in  SAE  JllOO  (June  1984), 
established  relative  to  the  designed 
vehicle  structure; 

(c)  Simulates  the  position  of  the  pivot 
center  of  the  human  torso  and  thigh;  and 

(d)  Is  the  reference  point  employed  to 
position  the  two-dimensional  drafting 
template  with  the  95th  percentile  leg 
described  in  SAE  J828  (May  1987).  or.  If 
the  drafting  template  with  the  9Sth 
percentile  leg  cannot  be  positioned  in 
the  seating  position,  is  located  with  the 
seat  in  its  most  rearward  adjustment 
position. 

Issued  on:  August  6. 1991. 
Jeny  Ralph  Curry, 
Administrator. 
[FR  Doc.  91-19015  Filed  8-0-91:  &-4S  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 
[Docfcat  Na  9104M-1096] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California 

AQCNCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  closure. 

■UMMAWY.  NOAA  announces  the  dosure 
of  the  recreational  salmon  fishery  in  the 


exclusive  economic  zone  (EEZ)  from 
Cape  Alava  to  the  Queets  River, 
Washington,  at  midnight,  July  30, 1991, 
to  ensure  that  the  coho  salmon  quota  is 
not  exceeded.  The  Director,  Northwest 
Region,  NMFS  (Regional  Director),  has 
determined  that  the  recreational  fishery 
quota  of  4300  coho  salmon  for  the 
subarea  will  be  reached  by  midnight 
July  30, 1991.  The  closure  is  necessary  to 
conform  to  the  preseason  announcement 
of  1991  management  measures.  This 
action  is  intended  to  ensure 
conservation  of  coho  salmon. 
DATES:  Effective:  Closure  of  the  EEZ 
from  Cape  Alava  to  the  Queets  River. 
Washington,  to  recreational  salmon 
fishing  is  effective  at  2400  hours  local 
time,  July  30, 1901.  Actual  notice  to 
affected  fisherman  was  given  prior  to 
that  time  through  a  special  telephone 
hotline  and  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  as  provided  by  50 
CFR  661.20,  661.21,  and  661.23. 

Comments:  Public  comments  are 
invited  until  August  27, 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  RoUand  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7800  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle,  Washington 
98115-0070.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  office  of  the 
NMFS  Northwest  Regional  Director. 
FON  FURTHER  INFOfMATION  CONTACT! 
Joe  Sconlino  at  206-526-6140. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  part  661  specify  at 
§  661.21(a)(1)  that  "When  a  quota  for  the 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  notice  issued  under 
S  661.23,  close  the  commercial  or 
recreational  fishery,  or  both,  for  all 
salmon  species  in  the  portion  of  the 
fishery  management  area  to  which  the 
quota  applies  as  of  the  date  the  quota  is 
projected  to  be  reached." 

In  its  preseason  notice  of  1991 
management  measures  (56  FR  21311, 
May  8, 1991),  NOAA  announced  that  the 
1991  recreational  fishery  for  all  salmon 
species  in  the  subarea  h-om  Cape  Alava 
to  the  Queets  River,  Washington,  would 
begin  on  July  1  and  continue  through  the 
earliest  of  September  28  or  the 
attainment  of  either  a  subarea  quota  of 
4,800  coho  salmon  or  the  overall 
recreational  quota  of  40,000  chinook 


salmon  north  of  Cape  Falcon.  Oregon. 
Based  on  the  best  available  information 
on  July  25,  the  recreational  fishery  catch 
in  the  subarea  from  Cape  Alava  to  the 
Queets  River,  Washington,  is  projected 
to  reach  the  4.800  coho  salmon  quota  by 
midnight  July  30, 1991.  Therefore,  the 
fishery  in  this  subarea  is  closed  to 
further  recreational  fishing  effective 
2400  hours  local  time,  July  3a  1991. 

In  accordance  with  the  inseason 
notice  procedures  of  50  CFR  661.2a 
661.21,  and  661.23,  actual  notice  to 
fishermen  of  this  closure  was  given  prior 
to  2400  hours  local  time,  July  30, 1991,  by 
telephone  hotline  number  (206)  526-6667 
and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  KHz.  NOAA  issues 
this  notice  to  closure  of  the  recreational 
salmon  fishery  in  the  EEZ  from  Cape 
Alava  and  the  Queets  River, 
Washington,  which  is  effective  2400 
hours  local  time,  July  30, 1991. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  the 
Washington  Department  of  Fisheries 
regarding  a  closure  of  the  recreational 
fishery  between  Cape  Alava  and  the 
Queets  River,  Washington.  The  State  of 
Washington  will  manage  the 
recreational  fishery  in  State  waters 
adjacent  to  this  area  of  the  EEZ  in 
accordance  with  this  Federal  action. 
This  notice  does  not  apply  to  treaty 
Indian  fisheries  or  to  other  fisheries  that 
may  be  operating  in  other  areas. 

Because  of  the  need  for  immediate 
action,  NOAA  has  determined  that  good 
cause  exists  for  this  notice  to  be  issued 
without  affording  a  prior  opportunity  for 
pubhc  comment.  Therefore,  public 
comments  on  this  notice  will  be 
accepted  through  August  27, 1991. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  in  compliance 
with  Executive  Order  12291. 

List  of  Subjects  in  SO  CFR  Part  661 

Fisheries,  Fishing.  Indians.  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  0, 1991. 
loeClem, 

Acting  Director  of  Office  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  91-19066  Filed  B-7-91;  12:25  pm) 
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50  CFR  Part  661 

(Docket  No.  91049S-109tl 

Ocean  Salmon  Fisheries  Off  tt>e 
Coasts  of  Washington,  Oregon,  and 
California 

AQENCV.  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

action:  Notice  of  closures. 

summary:  NOAA  announces  the  dostire 
ef  the  recreational  salmon  fishery  in  the 
exclusive  economic  zone  (EEZ)  from 
Cape  Falcon  to  Humbug  Mountain, 
Oregon,  at  midnight.  July  28, 1991.  for 
the  remainder  of  the  season  to  ensure 
that  the  coho  salmon  quota  is  not 
exceeded.  The  Director,  Northwest 
Region.  NMFS  (Regional  Director),  has 
determined  that  the  overall  recreational 
fishery  catch  quota  of  259,000  coho 
salmon  from  Cape  Falcon.  Oregon,  to 
the  U.S. -Mexico  border  was  reached  by 
July  28, 1991.  The  dosure  is  necessary  to 
conform  to  the  preseason  announcement 
of  1991  management  measures.  This 
action  is  intended  to  ensure 
conservation  of  coho  salmon. 

NOAA  also  aimounces  the  dosure  of 
the  recreational  salmon  fishery  in  the 
F.F.7.  from  Humbug  Mountain.  Oregon,  to 
Horse  Mountain,  California,  for  the 
period  from  July  29  through  August  30, 
1991. 

This  fishery  will  reopen  on  August  31 
through  September  2. 1991.  Beginning 
September  3,  the  previously  announced 
inseason  adjustment  closing  this  area  on 
Mondays  through  Thrusdays  of  each 
week  will  be  in  effect  for  the  remainder 
of  the  scheduled  season.  The  Regional 
Director  has  determined  that  due  to  high 
catch  rates  of  chinook  salmon  and  the 
need  to  maintain  total  catch  level  near 
the  harvest  guideline  of  20,000  chinook 
salmon,  this  fishery  should  be  closed 
from  July  29  through  August  30.  reopen 
for  the  3-day  period  from  August  31 
through  September  2  and  then, 
beginning  September  3  continue  with  the 
Monday  through  Thursday  closure.  This 
action  is  intended  to  ensure 
conservation  of  chinook  salmon. 

dates:  Effective:  Closure  of  the  EEZ 
between  Cape  Falcon  and  Humbug 
Mountain.  Oregon,  to  recreational 
salmon  fishing  was  effective  at  2400 
hours  local  time,  July  28, 1991.  Closure  of 
the  P^-y-  between  Humbug  Mountain, 
Oregon,  and  Horse  Mountain. 
California,  to  recreational  salmon 
fishing  is  effective  at  2400  hours  local 
time,  July  28, 1991,  through  2400  hours 
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local  time,  August  3a  1991.  The 
recreational  Hshing  week  is  closed 
Mondays  through  Thursdays  in  the  KF.7 
from  Humbug  Mountain.  Oregon,  to 
Horse  Mountain,  California,  effective  at 
0001  hours  local  time,  September  3, 1991. 
Actual  notice  to  affected  fishermen  was 
given  prior  to  those  times  through  a 
special  telephone  hotline  and  U.S.  Coast 
Guard  Notice  to  Mariners  broadcasts  as 
provided  by  50  CFR  661.20,  661.21,  and 
661.23.  Comments:  Public  comments  are 
invited  until  August  27, 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  Holland  A.  Schmitten,  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle,  Washington 
9811S-0070;  or  E.  Charles  Fullerton. 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  S.  Ferry 
Street,  Terminal,  Island,  California 
90731-7415.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  pubhc  review 
during  business  hours  at  the  office  of  the 
NMFS  Northwest  Regional  Director. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Scordino  at  206-526-6140.  or  Rodney 
R.  Mclnnis  at  213-514-6199. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  at  50  CFR  part  661  specifj'  at 
§  661.21(a)(1)  that  "When  a  quota  for  the 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional  Director  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  will,  by  notice  issued  under 
§  661.23,  close  the  commercial  or 
recreational  fishery,  or  both,  for  all 
salmon  species  in  the  portion  of  the 
fishery  management  area  to  which  the 
quota  applies  as  of  the  date  the  quota  is 
projected  to  be  reached." 

In  its  preseason  notice  of  1991 
management  measures  (56  FR  21311. 
May  8. 1991),  NOAA  announced  that  the 
1991  recreational  fishery  for  all  salmon 
species  in  the  subarea  from  Cape  Falcon 
to  Humbug  Mountain,  Oregon,  would 
begin  on  May  27  and  continue  through 
the  earlier  of  September  15  or  the 
attainment  of  the  overall  recreational 
fishery  catch  quota  of  259,000  coho 
salmon  from  Cape  Falcon,  Oregon,  to 
the  U.S.-Mexico  border.  Based  on  the 
best  available  information  on  July  22, 
the  recreational  fishery  catch  from  Cape 
Falcon,  Oregon,  to  the  U.S.-Mexico 
border  was  estimated  to  be  about 
214,000  coho  salmon  through  July  22  and 
was  projected  to  reach  the  259,000  coho 
salmon  quota  by  midnight,  July  28, 1991. 


Therefore,  the  recreational  fishery  in  the 
subarea  from  Cape  Falcon  to  Humbug 
Mountain,  Oregon,  was  closed  for  the 
remainder  of  the  Season  effective  2400 
hours  local  time,  July  28, 1991. 

The  preseason  notice  of  1991 
management  measures  provides  that  the 
recreational  fishery  south  of  Humbug 
Mountain,  Oregon,  will  remain  open, 
with  a  20,000  chinook  harvest  guideline 
between  Humbug  Mountain,  Oregon, 
and  Horse  Mountain,  CaUfomia,  after 
the  recreational  coho  quota  is  reached. 
However,  resource  concerns  over 
chinook  salmon  require  temporary 
closure  of  the  subarea  from  Humbug 
Mountain,  Oregon,  to  Horse  Mountain. 
California,  as  described  below.  The 
recreational  fishery  from  Horse 
Mountain.  California,  to  the  U.S.-Mexico 
border  continues  as  aimounced  in  the 
preseason  notice  of  1991  management 
measures. 

The  1991  recreational  fishery  from 
Humbug  Mountain.  Oregon,  to  Horse 
Mountain,  California,  opened  on  May  25 
and  is  scheduled  to  continue  through 
September  30.  When  the  season  opened, 
Tuesdays  and  Wednesdays  of  each 
week  were  closed.  An  in  season 
adjustment  was  implemented  on  July  23 
to  close  two  additional  days  of  the  week 
(Mondays  and  Thursdays)  in  order  to 
dampen  catch  rates  and  keep  the  total 
catch  in  this  fishery  close  to  the  20.000 
chinook  guideline  (56  FR  34031,  July  25, 
1991).  However,  the  additional  closures 
were  not  sufficient  to  prevent  the 
guideline  from  being  exceeded  in  July. 
Based  on  the  best  available  information 
on  July  22.  the  recreational  catch  was 
estimated  to  be  about  18.300  chinook 
salmon  through  July  21.  Of  this  total 
cumulative  catch,  about  2.400  chinook 
salmon  were  caught  during  the  calendar 
week  of  July  15-21  when  the  fishery  was 
open  for  5  days.  With  the 
implementation  of  the  additional  days  of 
closure,  the  next  calendar  week  of  July 
22-28  would  be  open  for  4  days. 
Projected  catches  through  July  28  would 
exceed  the  guideline  of  20,000  chinook 
salmon.  Therefore,  the  recreational 
fishery  in  the  subarea  from  Humbug 
Mountain,  Oregon,  to  Horse  Mountain, 
California,  is  closed  from  July  29  through 
August  30, 1991. 

Unlike  fisheries  managed  under 
quotas  that  require  closure  upon  the 
projected  attaiimient  of  the  quota, 
fisheries  managed  under  harvest 
guidelines  do  not  require  closure  upon 
the  projected  attainment  of  the 
guideline.  To  provide  recreational 
fishing  opportimity  during  the  Labor  Day 
weekend  and  in  September,  the  fishery 


from  Humbug  Mountain,  Oregon,  to 
Horse  Mountain,  California,  will  be 
reopened  on  August  31  and  September 
1-2, 1991.  Then,  begiiming  September  3. 
Mondays  through  Thiu^days  of  each 
week  will  be  closed  for  the  remainder  of 
the  season,  which  is  scheduled  to  end 
September  30.  Fishery  impacts  on 
Klamath  River  fall  chinook  salmon,  the 
stock  of  concern,  during  September  1991 
are  not  included  in  the  impacts  for  the 
1991  fishing  season,  but  will  be  applied 
to  the  1992  fishing  season  (through 
August  1992).  Fishery  impacts  on 
Klamath  River  fall  chinook  salmon  are 
also  greatly  reduced  during  the  month  of 
September  relative  to  the  earlier  months. 

In  accordance  with  the  inseason 
notice  procedures  of  50  CFR  661.20. 
661.21.  and  661.23.  actual  notice  to 
fishermen  of  these  closures  was  given 
prior  to  those  times  listed  above  by 
telephone  hotline  number  (206)  526-6667 
and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Charmel  16 
VHF-FM  and  2182  KHz. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Coimcil.  the  Oregon 
Department  of  Fish  and  Wildlife,  and 
the  California  Department  of  Fish  and 
Game  regarding  closure  of  the  two 
recreational  fisheries  between  Cape 
Falcon.  Oregon,  and  Horse  Mountain, 
California.  The  States  of  Oregon  and 
California  will  manage  the  recreational 
fisheries  in  State  waters  adjacent  to  this 
area  of  the  EEZ  in  accordance  with  this 
Federal  action.  This  notice  does  not 
apply  to  other  fisheries  that  may  be 
operating  in  other  areas. 

Because  of  the  need  for  immediate 
action.  NOAA  has  determined  that  good 
cause  exists  for  this  notice  to  be  issued 
without  affording  a  prior  opportunity  for 
public  comment.  Therefore,  public 
comments  on  this  notice  will  be 
accepted  through  August  22. 1991. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  in  compliance 
with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  7, 1991. 
Joe  P.  Clem, 

Acting  Director  of  Office  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-19087  Filed  8-7-91: 12:36  pmj 
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Proposed  Rule 


This  sectioo  of  the  FEDERAL  F 
contains  notices  to  the  public  o 
proposed  issuance  of  rutes  and 
regulations  The  purpose  of  tties 
is  to  give  interested  persons  an 
opportuTNty  to  participate  in  the 
making  prior  to  the  adoption  of 
rules. 


DEFENSE  NUCLEAR  FACILIT 
SAFETY  BOARD 

10  CFR  Part  1705 
[Docket  No.  RM-91-2] 

Rules  Impiaroenting  the  Priva 

agency:  Defense  Nuclear  Faci 
Safety  Board. 
action:  Proposed  rule. 

SUIMiUMrr.  Each  Federal  agenc 
required  by  the  Privacy  Act  of 
U.S.C.  552a.  to  promulgate  rule 
set  forth  procedures  by  which 
individuals  can  examine  and  r 
correction  of  agency  records  o 
personal  information.  In  this  n^ 
Board  proposes  a  rule  to  satisf 
requirement 

DATES:  Comment  period  expin 
September  11, 1991. 
ADDRESSES:  Mail  comments  to 
Nuclear  Facilities  Safety  Boan 
Indiana  Avenue,  NW,  Washin; 
20004.  Attention:  Office  of  the 
Counsel. 

FOR  FURTHER  INFORMATION  CO 
Robert  M.  Andersen,  General  i 
Defense  Nuclear  Facilities  Saf 
625  Indiana  Avenue,  NW.,  Sui 
Washington,  DC  20004,  (202)  2 
SUPPLEMENTARY  INFORMATION 

Section  (f)  of  the  Privacy  Ac 
5  U.S.C  552a(f).  requires  each 
agency  to  promulgate  rules  wl 
main,  set  forth  procedures  by  ' 
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the  Board  has  tried  to  keep  its 
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from  Hiunbug  Mountain,  Oregon,  to 
Horse  Mountain.  California,  will  be 
reopened  on  August  31  and  September 
1-2, 1991.  Then,  beginning  September  3, 
Mondays  through  Thursdays  of  each 
week  will  be  closed  for  the  remainder  of 
the  season,  which  is  scheduled  to  end 
September  30.  Fishery  impacts  on 
Klamath  River  fall  chinook  salmon,  the 
stock  of  concern,  during  September  1991 
are  not  included  in  the  impacts  for  the 
1991  fishing  season,  but  will  be  applied 
to  the  1992  fishing  season  (through 
August  1992).  Fishery  impacts  on 
Klamath  River  fall  chinook  salmon  are 
also  greatly  reduced  during  the  month  of 
September  relative  to  the  eariier  months. 

In  accordance  with  the  inseason 
notice  procedures  of  50  CFR  661.20, 
661.21,  and  661.23,  actual  notice  to 
fishermen  of  these  closures  was  given 
prior  to  those  times  listed  above  by 
telephone  hotline  number  (206)  526-6667 
and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  KHz. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Oregon 
Department  of  Fish  and  Wildlife,  and 
the  California  Department  of  Fish  and 
Game  regarding  closure  of  the  two 
recreational  fisheries  between  Cape 
Falcon,  Oregon,  and  Horse  Mountain, 
California.  The  States  of  Oregon  and 
California  will  manage  the  recreational 
fisheries  in  State  waters  adjacent  to  this 
area  of  the  EEZ  in  accordance  with  this 
Federal  action.  This  notice  does  not 
apply  to  other  fisheries  that  may  be 
operating  in  other  areas. 

Because  of  the  need  for  immediate 
action,  NOAA  has  determined  that  good 
cause  exists  for  this  notice  to  be  issued 
without  affording  a  prior  opportunity  for 
public  comment.  Therefore,  public 
comments  on  this  notice  will  be 
accepted  through  August  22, 1991. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  in  compliance 
with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians,  Reporting 
and  recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seg. 

Dated:  August  7, 1991. 
)oe  P.  Clem, 

Acting  Director  of  Office  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-19087  Filed  8-7-91: 12:36  pmj 
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TbJs  section  of  the  FEDERAL  REGISTER 
contains  noticas  to  the  public  of  the 
proposed  issuance  of  ruies  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  tt>e  final 
rules. 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

10  CFR  Part  1705 
(Docket  No.  RM-91-2] 

Rules  Implementing  the  Privacy  Act 

agency:  Defense  Nuclear  Facilities 
Safety  Board. 
ACTION:  Proposed  rule. 

SUiMtAirr.  Each  Federal  agency  is 
required  by  the  Privacy  Act  of  1974,  5 
U.S.C  552a,  to  promulgate  rules  which 
set  forth  procedures  by  which 
individuals  can  examine  and  request 
correction  of  agency  records  containing 
personal  information.  In  this  notice  the 
Board  proposes  a  rule  to  satisfy  that 
requirement 

DATES:  Comment  period  expires 
September  11, 1991. 

ADDRESSES:  Mail  comments  to:  Defense 
Nuclear  Facilities  Safety  Board,  625 
Indiana  Avenue,  NW,  Washington,  DC 
20004.  Attention:  Office  of  the  General 
Counsel 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  M.  Andersen,  General  Counsel. 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue,  NW.,  Suite  700, 
Washingtoa  DC  20004.  (202)  208-6387. 
SUPPI^MENTARY  INFORMATION: 

Section  (f)  of  the  Privacy  Act  of  1974, 
5  U.S.C  552a(f).  requires  each  Federal 
agency  to  promulgate  rules  which,  in  the 
main,  set  forth  procedures  by  which 
individuals  can  examine  and  request 
correction  of  agency  records  containing 
personal  information.  The  Board,  a 
Federal  agency  established  by  the 
National  Defense  Authorization  Act, 
Fiscal  Year  1980  (Public  Law  100-456),  is 
therefore  obligated  to  publish  such 
regulations,  llie  Board  has  previously 
published  notices  in  the  Federal  Register 
regarding  its  systems  of  records  covered 
by  the  Privacy  Act 

Because  Privacy  Act  regulations  are 
intended  for  use  by  the  general  public, 
the  Board  has  tried  to  keep  its  proposed 
rule  simple  and  straightforward.  Some 


aspects  of  the  Privacy  Act  dealing  solely 
with  the  Board's  internal  procedures  and 
safeguards  will  be  dealt  with  by 
directive  to  the  Board's  staff  rather  than 
by  rule.  The  Board  sees  no  need  to 
elaborate  upon  the  Act's  penalty 
sections  in  the  rule,  as  those  sections 
are  self-executing. 

The  proposed  rule  is  largely  self- 
explanatory,  and  is  fairly  typical  of 
other  Federal  agency  rules  in  this  area. 
The  Board  would  particularly  appreciate 
public  comment  on  four  aspects  of  the 
rule: 

(1)  Is  the  rule  consistent  with  the 
Privacy  Act? 

(2)  Is  the  rule  complete  as  regards 
public  access  to  records  and  record 
correction? 

(3)  Is  the  rule  clear  and 
understandable? 

(4)  Is  the  fee  provision  reasonable? 

Paperwork  Reduction  Act  Statement  ' 

The  proposed  rule  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1960  (44  U.S.C  3501.  et  seq.) 
because  it  does  not  contain  any 
information  collection  requirements 
within  the  meaning  of  44  U.S.C.  3502(4). 

Regulatory  Flexibility  Act  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (RFA).  5  U.S.C 
601-12),  the  Board  certifies  that  this  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  that, 
therefore,  a  regulatory  flexibility 
analysis  need  not  be  prepared.  5  U.S.C. 
605(b). 

List  of  Subjects  in  10  CFR  Part  170S 

Privacy  Act. 

The  Proposed  Regulations 

Accordingly,  chapter  XVH  of  title  10 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  by  adding  a 
part  1705  to  read  as  follows: 

Chapter  XVIt— Defense  Nuclear  FaclUtles 
Safety  Boarcf 

PART  1706-PRIVACY  ACT 

Se& 

1705.01  Scope. 

1705.02  Definitions. 

1705.03  Systems  of  records  notification. 

1705.04  Requests  by  persons  for  access  to 
their  omm  records. 

1705.05  Processing  of  requests. 

1705.06  Appeals  from  access  denials. 


Sec. 

1705J}7    Requests  for  correction  of  records 
1705.08    Appeals  from  correction  denials. 
1705.00    Disclosure  of  records  to  third 
parties. 

1705.10  Fees. 

1705.11  Exemptions. 
Authority:  5  U.S.C  552a(f). 

§1705^1    Scope. 

This  part  contains  the  Board's 
regulations  implementing  the  Privacy 
Act  of  1974.  Public  Law  93-579.  5  U.S.f  .. 
552a. 

$1705.02    DefWimone. 

The  following  terms  used  in  these 
regulations  are  defined  in  the  Privacy 
Act  5  U.S.C.  552a(a):  "agency," 
"individual."  "maintain."  "record." 
"system  of  records,"  "statistical  record," 
and  "routine  use."  The  Board's  use  of 
these  terms  conforms  with  the  statutory 
definitions.  References  in  this  part  to 
"the  Act"  refer  to  the  Privacy  Act  of 
1974. 

§1705.03    Systems  Of  records  nottricatlon. 

(a)  Public  notice.  The  Board  has 
published  in  the  Federal  Register  its 
systems  of  records.  The  Office  of  the 
Federal  Register  biennually  compiles 
and  pubhshes  all  systems  of  records 
maintained  by  Federal  agencies, 
including  the  Board. 

(b)  Requests  regarding  record 
systems.  Any  person  who  wishes  to 
know  whether  a  system  of  records 
contains  a  record  pertaining  to  him  or 
her  may  file  a  request  in  person  or  in 
writing.  Written  requests  should  be 
directed  to:  Privacy  Act  Officer.  Defen 
Nuclear  Facilities  Safety  Board.  625 
Indiana  Avenue.  NW..  Suite  700. 
Washington.  DC  20004.  Telephone 
requests  should  be  made  by  calling  the 
Board  at  202-20e-«40a  and  asking  to 
speak  to  the  Privacy  Act  Officer. 

§1705.04    Raqueets  by  persons  for  access 
to  I 


(a)  Requests  in  writing.  A  person  may 
request  access  to  his  or  her  own  records 
in  writing  by  addressing  a  letter  to: 
Privacy  Act  Officer.  Defense  Nuclear 
Facilities  Safety  Board.  625  Indiana 
Avenue.  NW.,  suite  700,  Washington, 
DC  20004.  The  request  should  contain 
the  following  information: 

(1)  Full  name,  address,  and  telephone 
number  of  requester. 

(2)  Proof  of  identification,  which 
should  be  a  copy  of  one  of  the  following: 
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Valid  driver's  license,  valid  passport,  or 
other  current  identification  which 
contains  both  an  address  and  picture  of 
the  requester, 

(3)  The  system  of  records  in  which  the 
desired  information  is  contained,  and 

(4)  At  the  requester's  option, 
authorization  for  copying  expenses  (see 
S  1705.10  below). 

(b)  Requests  in  person.  Any  person 
may  examine  his  or  her  own  records  on 
the  Board's  premises.  To  do  so,  the 
person  should  call  the  Board's  offices  at 
202-20d-6400  and  ask  to  speak  to  the 
Privacy  Act  Officer.  This  call  should  be 
made  at  least  two  weeks  prior  to  the 
time  the  requester  would  like  to  see  the 
records.  During  this  call,  the  requester 
should  be  prepared  to  provide  the  same 
information  as  that  listed  in  paragraph 
(a)  of  this  section  except  for  proof  of 
identification. 

§  1705.05    Processing  of  requests. 

(a)  Requests  in  writing.  The  Privacy 
Act  Officer  will  acknowledge  receipt  of 
the  request  within  five  working  days  of 
its  receipt  in  the  Board's  offices.  The 
acknowledgment  will  advise  the 
requester  if  any  additional  information 
is  needed  to  process  the  request.  Within 
fifteen  working  days  of  receipt  of  the 
request,  the  Privacy  Act  Officer  will 
provide  the  requested  information  or 
will  explain  to  the  requester  why 
additional  time  is  needed  for  response. 

(b)  Requests  in  person.  Following  the 
initial  call  from  the  requester,  the 
Privacy  Act  Officer  will  determine  (1) 
whether  the  records  identified  by  the 
requester  exist,  and  (2)  whether  they  are 
subject  to  any  exemption  under 

§  1705.11  below. If  the  records  exist  and 
are  not  subject  to  exemption,  the 
Privacy  Act  Officer  will  call  the 
requester  and  arrange  an  appointment 
at  a  mutually  agreeable  time  when  the 
records  can  be  examined.  The  requester 
may  be  accompanied  by  one  person  of 
his  or  her  own  choosing,  and  should 
state  during  this  call  whether  or  not  a 
second  individual  will  be  present  at  the 
appointment.  At  the  appointment,  the 
requester  will  be  asked  to  present 
identification  as  stated  in 
§  1705.04(a)(2). 

(c)  Excluded  information.  If  a  request 
is  received  for  information  compiled  in 
reasonable  anticipation  of  litigation,  the 
Privacy  Act  Officer  will  inform  the 
requester  that  this  information  is  not 
subject  to  release  under  the  Privacy  Act 
[see  5  U.S.C.  552a(d)(5)). 

§  1705.06    Appeals  from  access  denials. 

When  access  to  records  has  been 
denied  by  the  Privacy  Act  Officer,  the 
requester  may  file  an  appeal  in  writing. 
This  appeal  should  be  directed  to  the 


Chairman,  Defense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue,  NW., 
Suite  700,  Washington,  DC  20004.  The 
appeal  letter  must  (a)  specify  those 
denied  records  which  are  still  sought, 
and  (b)  state  why  the  denial  by  the 
Privacy  Act  Officer  is  erroneous.  The 
Chairman  or  his  designee  will  respond 
to  such  appeals  within  twenty  working 
days  after  the  appeal  letter  has  been 
received  in  the  Board's  offices.  The 
appeal  determination  will  explain  the 
basis  for  continuing  to  deny  access  to 
any  requested  records. 

§  1705.07    Requests  for  correction  of 
records. 

(a)  Correction  requests.  Any  person  is 
entitled  to  request  correction  of  a  record 
pertaining  to  him  or  her.  This  request 
must  be  made  in  writing  and  should  be 
addressed  to  Privacy  Act  Officer, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  suite  700, 
Washington,  DC  20004.  The  letter  should 
clearly  identify  the  corrections  desired. 
An  edited  copy  of  the  record  wil  usually 
be  acceptable  for  this  purpose. 

(b)  Initial  response.  Receipt  of  a 
correction  request  will  be  acknowledged 
by  the  Privacy  Act  Officer  in  writing 
within  five  working  days  of  receipt  of 
the  request.  The  Privacy  Act  Officer  will 
endeavor  to  provide  a  letter  to  the 
requester  within  thirty  working  days 
stating  whether  or  not  the  request  for 
correction  has  been  granted  or  denied.  If 
the  Privacy  Act  Officer  decides  to  deny 
any  portion  of  the  correction  request,  the 
reasons  for  the  denial  will  be  provided 
to  the  requester. 

§  1705.08    Appeals  from  correction 
denials. 

(a)  When  amendment  of  records  has 
been  denied  by  the  Privacy  Act  Officer, 
the  requester  may  file  an  appeal  in 
writing.  This  appeal  should  be  directed 
to  the  Chairman,  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW.,  suite  700,  Washington. 
DC  20004.  The  appeal  letter  must  (1) 
specify  the  records  subject  to  the 
appeal,  and  (2)  state  why  the  denial  of 
amendment  by  the  Privacy  Act  Officer  is 
erroneous.  The  Chairman  or  his 
designee  will  respond  to  such  appeals 
within  thirty  working  days  (subject  to 
extension  by  the  Chairman  for  good 
cause)  after  the  appeal  letter  has  been 
received  in  the  Board's  offices. 

(b)  The  appeal  determination,  if 
adverse  to  the  requester  in  any  respect, 
will:  (1)  Explain  the  basis  for  denying 
amendment  of  the  specified  records,  (2) 
inform  the  requester  that  he  or  she  may 
file  a  concise  statement  setting  forth 
reasons  for  disagreeing  with  the 
Chairman's  determination,  and  (3) 


inform  the  requester  of  his  or  her  right  to 
pursue  a  judicial  remedy  under  5  U.S.C. 
552a(g)(l)(A). 

§  1705.09    Disclosure  of  records  to  third 
parties. 

Records  subject  to  the  Privacy  Act 
that  are  requested  by  any  person  other 
than  the  individual  to  whom  they 
pertain  will  not  be  made  available 
except  in  the  following  circumstances: 

(a)  Their  release  is  required  under  the 
Freedom  of  Information  Act  in 
accordance  with  the  Board's  FOIA 
regulations,  10  CFR  part  1703; 

(b)  Prior  consent  for  disclosure  is 
obtained  in  writing  from  the  individual 
to  whom  the  records  pertain;  or 

(c)  Release  is  authorized  by  5  U.S.C. 
552a(b)(l)  or  (3)  through  (11). 

§1705.10    Fees. 

A  fee  will  not  be  charged  for  search  or 
review  of  requested  records,  or  for 
correction  of  records.  When  a  request  is 
made  for  copies  of  records,  a  copying 
fee  will  be  charged  at  the  same  rate 
established  for  FOIA  requests.  See  10 
CFR  1703.107.  However,  the  first  100 
pages  of  copying  will  be  free  of  charge. 

§1705.11    Exemptions. 

The  Board  has  not  invoked  any  of  the 
Privacy  Act  exemptions.  Should  it  do  so 
in  the  future,  this  section  will  be 
amended. 

Dated:  August  6, 1991. 
lohn  T.  Conway, 
Chairman. 

[PR  Doc.  91-18987  Filed  8-9-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  91-ANE-26] 

Airworthiness  Directives;  General 
Electric  Company  (GE)  CF6-45/-50 
Series  Turbofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  GE  CF6- 
45/-50  series  turbofan  engines,  which 
currently  requires  repetitive  visual 
inspections  of  the  left-hand  side  seventh 
stage  low  pressure  turbine  (LPT)  cooling 
air  manifold  tubes  and  attachment 
hardware  for  distress,  and  replacement 


as  required.  This  proposed  ac 
includes  the  repetitive  visual 
of  the  AD  being  superseded,  i 
requires  the  incorporation  of 
valves  in  the  seventh  stage  aj 
a  terminating  action  to  the  in 
program.  This  proposal  is  pre 
the  availability  of  check  valv 
eliminates  the  need  for  mand 
repetitive  inspections  of  the  1 
side  stage  LPT  cooling  air  syi 
condition,  if  not  corrected,  cc 
in  left-hand  side  seventh  stag 
cooling  air  manifold  tube  fail 
could  result  in  an  LPT  overte 
condition  and  subsequent  un 
LPT  stage  1  disk  rupture. 
DATES:  Comments  must  be  re 
later  than  September  26, 1991 
ADDRESSES:  Send  comments 
proposal  in  duplicate  to  the  I 
England  Region,  Office  of  tht 
Chief  Counsel,  Attn:  Rules  D 
91-ANE-26, 12  New  England 
Park,  Burlington.  Massachusi 
5299,  or  deliver  in  duplicate  I 
at  the  above  address. 

Comments  may  be  inspect 
above  location  in  room  311, 1 
hours  of  8  a.m.  and  4:30  p.m., 
through  Friday,  except  feden 
The  applicable  service  infc 
may  be  obtained  from  Geher 
Company,  Technical  Publica 
Department,"  1  Neumann  Wa 
Cincinnati,  Ohio  45215,  or  mi 
examined  at  the  FAA,  New  1 
Region,  Office  of  the  Assista 
Counsel,  room  311, 12  New  E 
Executive  Park,  Burlington, 
Massachusetts. 
FOR  FURTHER  INFORMATION  ( 
Robert  Ganley,  Engine  Certil 
Office,  ANE-140,  Engine  and 
Directorate,  Aircraft  Certific 
Service.  FAA.  New  England 
New  England  Executive  Pari 
Burlington.  Massachusetts  0^ 
telephone  (617)  273-7082. 
SUPPI.EMCNTARY  INFORMATK 
Interested  persons  are  invite 
participate  in  the  making  of 
proposed  rule  by  submitting 
written  data,  views,  or  argxu 
they  may  desire.  Communici 
should  identify  the  Rules  Do 
and  be  submitted  in  duplica 
address  specified  above.  All 
communications  received  or 
the  closing  date  for  commen 
above  will  be  considered  by 
Administrator  before  taking 
the  proposed  rule.  The  prop* 
contained  in  this  Notice  ma; 
in  light  of  the  comments  reci 
Comments  are  specificall; 
the  overall  regulatory,  econ( 
^environmental,  and  energy  i 
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inform  the  requester  of  his  or  her  right  to 
pursue  a  judicial  remedy  under  5  U.S.C. 
552a(g)(l)(A). 

§  1705.09    Disciosure  of  records  to  third 
parties. 

Records  subject  to  the  Privacy  Act 
that  are  requested  by  any  person  other 
than  the  individual  to  whom  they 
pertain  will  not  be  made  available 
except  in  the  following  circumstances: 

(a)  Their  release  is  required  under  the 
Freedom  of  Information  Act  in 
accordance  with  the  Board's  FOIA 
regulations.  10  CFR  part  1703; 

(b)  Prior  consent  for  disclosure  is 
obtained  in  writing  from  the  individual 
to  whom  the  records  pertain;  or 

(c)  Release  is  authorized  by  5  U.S.C. 
552a(b)(l)  or  (3)  through  (11). 

§1705.10    Fees. 

A  fee  will  not  be  charged  for  search  or 
review  of  requested  records,  or  for 
correction  of  records.  When  a  request  is 
made  for  copies  of  records,  a  copying 
fee  will  be  charged  at  the  same  rate 
established  for  FOIA  requests.  See  10 
CFR  1703.107.  However,  the  first  100 
pages  of  copying  will  be  free  of  charge. 

§  1 70S.  1 1    Exemptions. 

The  Board  has  not  invoked  any  of  the 
Privacy  Act  exemptions.  Should  it  do  so 
in  the  future,  this  section  will  be 
amended. 

Dated:  August  6. 1991. 
lohn  T.  Conway, 
Chairman. 
[FR  Doc.  91-18987  Filed  8-9-61;  8:45  amj 

BIUJNO  CODE  M20-KD 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Oocicet  Na  91-ANE-26] 

Airworthiness  Directives;  General 
Electric  Company  (GE)  CF6-45/-50 
Series  Turt>ofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  appHcable  to  GE  CF6- 
45/-50  series  turbofan  engines,  which 
currently  requires  repetitive  visual 
inspections  of  the  left-hand  side  seventh 
stage  low  pressure  turbine  (LPT)  cooling 
air  manifold  tubes  and  attachment 
hardware  for  distress,  and  replacement 


as  required.  This  proposed  action 
includes  the  repetitive  visual  inspections 
of  the  AD  being  superseded,  and  also 
requires  the  incorporation  of  check 
valves  in  the  seventh  stage  air  tubes  as 
a  terminating  action  to  the  inspection 
program.  This  proposal  is  prompted  by 
the  availability  of  check  valves  which 
eliminates  the  need  for  mandatory 
repetitive  inspections  of  the  left-hand 
side  stage  LPT  cooling  air  system.  This 
condition,  if  not  corrected,  could  result 
in  left-hand  side  seventh  stage  LPT 
cooling  air  manifold  tube  failures,  which 
could  result  in  an  LPT  overtemperature 
condition  and  subsequent  uncontained 
LPT  stage  1  disk  rupture. 
DATES:  Comments  must  be  received  no 
later  than  September  26. 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  FAA.  New 
England  Region.  Office  of  the  Assistant 
Chief  Counsel,  Attn:  Rules  Docket  No. 
91-ANE-26. 12  New  England  Executive 
Park.  Burlington.  Massachusetts  01803- 
5299.  or  deliver  in  duplicate  to  room  311. 
at  the  above  address. 

Comments  may  be  inspected  at  the 
above  location  in  room  311.  between  the 
hours  of  8  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  federal  holidays. 

The  applicable  service  information 
may  be  obtained  from  General  Electric 
Company,  Technical  Publications 
Department;  1  Neumann  Way. 
Cincinnati.  Ohio  45215.  or  may  be 
examined  at  the  FAA,  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  room  311, 12  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  Ganley,  Engine  Certification 
Office.  ANE^140,  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service.  FAA.  New  England  Region.  12 
New  England  Executive  Park. 
Burlington.  Massachusetts  01803-5299; 
telephone  (617)  273-7082. 
SUPPI.EMCNTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
^environmental,  and  energy  aspects  of 


the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
In  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-ANE-28."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  December  11. 1986.  the  FAA 
issued  AD  85-25-56R1,  Amendment  39- 
5495  (52  FR  1318,  January  13, 1987),  to 
require  repetitive  visual  inspections  on 
the  left-hand  side  seventh  stage  LPT 
cooling  air  manifold  on  GE  CF6-45/-50 
series  turbofan  engines.  That  action  was 
prompted  by  an  uncontained  LPT  stage 
1  disk  failure  due  to  loss  of  cooling  air 
from  a  failed  left-hand  side  seventh 
stage  cooling  air  manifold  tube.  The 
FAA  determined  that  the  failure  of  the 
cooling  air  manifold  tube  was  caused  by 
loose,  broken,  improperly  installed,  or 
missing  attachment  hardware.  It  was 
found  that  a  loosely  secured  tube  could 
enter  into  an  adverse  vibratory  mode 
and  fail  due  to  high  cycle  fatigue.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  cooling  air  manifold 
tube  which  could  result  In  an  LPT 
overtemperature  condition  and 
subsequent  uncontained  LPT  stage  1 
disk  rupture. 

Since  the  issuance  of  the  AD,  the  FAA 
has  determined  that  in  addition  to 
properly  securing  the  seventh  stage 
cooling  air  manifold  tubes  to  reduce 
vibration,  check  valves  could  be 
installed  into  the  seventh  stage  cooling 
air  manifold  which  would  prevent  loss 
of  LPT  cooling  air  following  tube  failure. 
This  would  improve  the  reliability  and 
durability  of  the  seventh  stage  LPT 
cooling  air  system.  The  incorporation  of 
these  check  valves  relieves  the 
necessity  to  inspect  seventh  stage 
cooling  manifolds  at  shorter  intervals 
than  prescribed  by  the  appropriate 
maintenance  manuals,  and  provides  a 
terminating  action  to  the  inspection 
program. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  CF6-50/-45 
Service  Bulletin  (SB)  75-063.  dated  July 
5, 1990,  which  describes  the 
incorporation  procedure  of  the  check 
valves. 


Since  this  condition  Is  likely  to  exist 
or  develop  on  other  engines  of  this  same 
type  design,  an  AD  is  proposed  which 
would  supersede  AD  B5-25-56R1,  to 
require  the  incorporation  of  the  check 
valves  in  the  seventh  stage  air  tubes,  as 
a  terminating  action  to  the  inspection 
program. 

There  are  approximately  321  GE  CFfr- 
45/-50  series  engines  of  the  ejected 
design  installed  on  aircraft  of  U.S. 
registry  which  would  be  affected  by  this 
AD.  It  is  estimated  that  it  would  take 
approximately  4  manhours  per  engine  to 
accomplish  the  required  reinspection 
requirement  and  11  manhours  per 
engine  to  incorporate  the  check  valves. 
The  average  labor  cost  would  be  $55  f>er 
manhour.  Based  on  these  figures,  the 
total  cost  Impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $284,825. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  Rubstantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  A  copy  of  the 
draft  evaluation  prepared  for  this  action 
is  contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportatioa  Aircraft  Aviation 
safety.  Safety. 

THE  PROPOSED  AMENDMENT 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administi^tor. 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  14  CFR  part 

39  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART  39-(AMENOED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authocity:  48  U.S.C.  13S4(a).  1421  and  1423: 

40  U.S.C  106(g)  (Reviaed  Pub.  L  97-448. 
January  12. 1963):  and  14  CFR  11 JS. 
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§39.13    (AiMfMted] 

2.  Section  39.13  is  amended  by 
removing  Amendment  number  39-5495 
(52  FR  13ia  January  13, 1987),  and 
adding  the  following  new  airworthiness 
directive  (AD): 

General  Electric  Company:  (Docket  No.  91- 

ANE-26). 

Applicability:  General  Electric  Company 
(GE)  CFB-45/-50  series  turbofan  engines, 
installed  oa  but  not  limited  to,  McDonnell 
Douglas  DC-10-15  series,  DC-10-30  series. 
Airbus  A300  series,  Boeing  747-200  series, 
and  747-300  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished. 

To  prevent  failore  of  the  left-band  side 
seventh  stage  low  pressure  turbine  (LFF) 
cooling  air  manifold  tube,  which  could  result 
in  an  LPT  overtemperature  condition  and 
subsequent  uncontained  LPT  stage  1  disk 
rupture,  accomplish  the  following: 

(a)  For  those  engines  not  in  compliance 
with  the  requirements  of  GE  CF6-50/-45 
Service  Bulletin  (SB)  75-54,  dated  July  19, 
1985  (AD  85-25-56R1).  or  paragraph  iA.  or 
2.a  of  GE  CF6-50/-45  SB  75^16.  Revision  3. 
dated  June  a  1982  (AD  a5-25-56Rl),  comply 
Mrith  paragraph  (a)(1),  then  paragraph  (a)(2) 
of  this  AD. 

(1)  Accomplish  the  requirements  of 
paragraph  2-A.l.  and  2j\.2.  of  GE  CF6-50/-45 
SB  75-55.  dated  September  13, 1965  (AD  85- 
25-58R1).  concurrently  with  the  requirements 
of  paragraph  2.A.  of  GE  CF8-50/-45  SB  75-54, 
dated  ]uly  19. 1985,  nvithin  the  next  10  flight 
cycles  after  the  effective  date  of  this  AD. 

(2)  Accomplish  the  requirements  of 
paragraph  Z  of  GE  CF8-50/-45  SB  75-55, 
dated  September  13, 1985,  within  60  calendar 
days  of  complying  with  paragraph  (a)(1)  of 
this  AD. 

(b)  For  engines  already  in  compliance  with 
the  requirements  of  GE  CF6-50/-45  SB  75-54. 
dated  July  19, 1985,  or  paragraph  2.A.  or  23. 
of  GE  CF&-S0/-1S  SB  75-18,  Revision  3, 
accomplish  the  requirements  of  paragraph  2. 
of  GE  CF8-S0/-45  SB  75-55,  dated  September 
13, 1985,  within  90  calendar  days  after  the 
effective  date  of  this  AD. 

(c)  Replace  cracked,  broken  or  ruptured 
left-hand  side  seventh  stage  LPT  cooling  air 
manifold  tube  and  attachment  hardware, 
found  during  accomplishment  of  paragraph 
(a)  or  (b)  of  this  AD,  prior  to  further  flight. 

(d)  Inspect  the  left-hand  side  seventh  stage 
LPT  cooling  air  manifold  tubes  and 
attachment  hardware  in  accordance  with  the 
requirements  of  paragraph  2.A.,  2.B..  2.C.  and 
2.D.(4)(b)  of  GE  CF6-50/-45  SB  75-5a  dated 
April  14, 1986  (AD  85-25-56R1),  within  the 
next  250  flight  cycles  after  the  effective  date 
of  this  AD,  and  thereafter,  at  intervals  not  to 
exceed  250  flight  cycles  from  the  last 
inspection. 

(e)  Replace  or  tighten,  in  accordance  with 
paragraph  2.D.  of  GE  CF6-50/-45  SB  75-58, 
dated  April  14, 1986,  left-hand  side  seventh 
stage  LFT  cooling  air  system  hardware  found 
worn,  loose,  cracked  or  broken  during 
accomplishment  of  paragraph  (d)  of  this  AD, 
prior  to  further  flight. 

(f)  Install  check  valves  for  the  seventh 
stage  LPT  cooling  air  manifold  tubes  in 
accordance  with  GE  CF8-S0/-45  SB  75-063, 


dated  July  5, 199a  prior  to  July  3a  1993. 
Repetitive  inspection  of  the  left-hand  side 
seventh  stage  LPT  cooling  air  manifold  tubes 
and  attachment  hardware  in  accordance  with 
paragraph  (d)  of  this  AD  is  no  longer  required 
once  the  check  valves  are  incorporated. 

(g)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(h)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Inspector  (maintenance,  avionics,  operations, 
as  appropriate)  an  alternate  method  of 
compliance  with  the  requirements  of  this  AD 
or  adjustments  to  the  compliance  schedule 
speciP.ed  in  this  AD  may  be  approved  by  the 
Manager.  Engine  Certification  OfTice.  Engine 
k  Propeller  Directorate,  Aircraft  Ceriificatioa 
Service,  FAA.  New  England  Region,  12  New 
England  Executive  Park.  Burlington, 
Massachusetts  01803-5299.  (i)  All  persons 
affected  by  this  directive  who  have  not 
already  received  the  appropriate  service 
documents  from  the  manufacturer  may  obtain 
copies  upon  request  to  General  Electric 
Aircraft  Engines,  CF6  Distribution  Clerk, 
room  132,  111  Merchant  Street,  Cincinnati, 
Ohio  45246.  These  documents  may  be 
examined  at  the  FAA.  New  England  Region, 
OfTice  of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts. 

Issued  in  Burlington,  Massachusetts,  on 
July  23, 1991. 

Jack  A.  Sain, 

Manager.  Engine  &  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  91-19058  Filed  8-9-91;  8:45  amj 

NLUNQ  CODE  4«10-1»-M 


14  CFR  Part  71 

(Alrspac«  Docket  Na  91-ASW-8] 

Proposed  Alteration  of  VOR  Federal 
Airways;  LA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  descriptions  of  several  Federal 
airways  located  in  the  vicinity  of 
Lafayette.  LA.  The  Lafayette  VOR  is 
being  relocated  to  the  Lafayette 
Regional  Airport  This  action  would 
realign  all  airways  affected  by  the 
relocation  of  the  Lafayette  navigational 
aid. 

DATES:  Comments  must  be  received  on 
or  before  September  20, 1991. 
AOOfiESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASW-500,  Docket  No. 
91-ASW-8.  Federal  AviaUon 
Administration.  Fort  Worth,  TX  76193- 
053a 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 


5  p.m.  The  FAA  Rules  Docket  is  located 
in  the  Office  of  the  Chief  Counsel,  room 
916,  800  Independence  Avenue,  SW., 
Washington.  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9250. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentcrs  wishing  the 
FAA  to  acknowledge  receipt  of  their 
conmients  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
ASW-a."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conunenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docke*. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Pioposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230, 800  Independence 


Avenue,  SW„  Washington,  D( 
by  calling  (202)  287-3484. 
Qjmmunications  must  identi^ 
notice  number  of  this  NPRM. 
Interested  in  being  placed  on 
list  for  future  NPRM's  should 
request  a  copy  of  Advisory  Ci 
11-2A  which  describes  the  ap 
procedure. 


The  FAA  is  considering  an 
amendment  to  part  71  of  the  I 
Aviation  Regulations  (14  CFR 
realign  three  VOR  Federal  aii 
located  in  the  vicinity  of  Lafa 
The  Lafayette,  LA.  VOR  is  be 
relocated  January  9, 1992,  to  1 
30°11'37'N.,  long.  91°59'32"W 
Lafayette  Regional  Airport.  S 
71.123  of  part  71  of  the  Feden 
Regulations  was  republished 
Handbook  7400,6G  dated  Sep 
1990. 

The  FAA  has  determined  tl 
proposed  regulation  only  inv( 
established  body  of  technical 
regulations  for  which  frequer 
routine  amendments  are  nec« 
keep  them  operationally  curr 
therefore — (1)  is  not  a  "majoi 
under  Executive  Order  12291 
"significant  rule"  under  DOT 
Policies  and  Procedures  (44  F 
February  26, 1979);  and  (3)  dc 
warrant  preparation  of  a  regi 
evaluation  as  the  anticipated 
so  minimal.  Since  this  is  a  ro 
that  will  only  affect  air  traffii 
procedures  and  air  navlgatio 
certified  that  this  rule,  when 
promulgated,  will  not  have  a 
economic  impact  on  a  subste 
number  of  small  entities  und 
criteria  of  the  Regulatory  Fie 

Ust  of  Subjects  in  14  CFR  Pa 

Aviation  safety,  VOR  Fed< 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  t: 
delegated  to  me,  the  Federal 
Administration  proposes  to  i 
71  of  the  Federal  Aviation  Ri 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  G 
AIRWAYS,  AREA  LOW  ROl 
CONTROLLED  AIRSPACE, , 
REPORTINQ  POINTS 

1.  The  authority  citation  f( 
continues  to  read  as  follows 

Authority:  49  U.S.C  App.  1341 
ISia  Executive  Order  10854:  49 
(Revised  Pub.  L  97-449.  Januai^ 
CFR  11.69. 
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IT  to  July  3a  1993. 
of  the  left-hand  side 
iling  air  manifold  tubes 
irare  in  accordance  with 
VD  is  no  longer  required 
are  incorporated, 
ferried  in  accordance 
FAR  21.197  and  21.199 
D  can  be  accomplished. 
"k  of  substantiating  data 
lor  through  an  FAA 
»,  avionics,  operations, 
imate  method  of 
equirements  of  this  AO 
compliance  schedule 
lay  be  approved  by  the 
ification  Ofllce.  Engine 
e.  Aircraft  Certification 
igland  Region,  12  New 
rk.  Burlington, 
5299.  (i)  All  persons 
ive  who  have  not 
ippropriate  service 
lanufacturer  may  obtain 
)  General  Electric 
Distribution  Clerk, 
nt  Street,  Gncinnati, 
wnents  may  be 
New  England  Region, 
t  Chief  Counsel  12  New 
rk,  Burlington, 

,  Massachusetts,  on 


ypeller  Directorate, 
Service. 


t-m.:  8:45  am] 


.  91-ASW-8] 

n  of  VOR  Federal 

aation 

A).  DOT. 

roposed  rulemaking. 

ce  proposes  to  alter 
leveral  Federal 
he  vicinity  of 
Lafayette  VOR  is 
he  Lafayette 
[lis  action  would 
affected  by  the 
fayette  navigational 

must  be  received  on 

r  2a  1991. 

Dmments  on  the 

e  to:  Manager.  Air 

.W-500,  Docket  No. 

Aviation 

t  Worth.  TX  7619a- 

it  may  be  examined 
>  weekdays,  except 
itween  8:30  a.m.  and 


5  p.m.  The  FAA  Rules  Docket  is  located 
in  the  Office  of  the  Chief  Counsel,  room 
916.  800  Independence  Avenue.  SW.. 
Washington.  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  TrafHc 
Division. 

FOR  FUfTTMER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9250. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentcrs  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  91- 
ASW-8,"  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docke*. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Pit>posed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affaire,  Attention:  Public  Inquiry 
Center.  APA-230, 800  Independence 


Avenue,  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
realign  three  VOR  Federal  airways 
located  in  the  vicinity  of  Lafayette,  LA. 
The  Lafayette,  LA,  VOR  is  being 
relocated  January  9, 1992,  to  lat 
30°11'37"N..  long.  91°59'32"W.,  at  the 
Lafayette  Regional  Airport  Section 
71.123  of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4, 
1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  die  Regulatory  Flexibility  Act. 

List  of  Subjects  In  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71-0ESIQNATK>N  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App  1348(a).  1354(a). 
ISlft  Executive  Order  10854: 49  U.S.C  10e(g} 
(Revised  Pub.  L  97-44a  January  12. 1983):  14 

CFR  ii.ee. 


S  71.123    (Amended] 
2.  S  71.123  18  amended  as  follows: 

V-1B4  (AmendedJ 

By  removing  the  words  "Sabine  Pass,  TX; 
INT  Sabine  Pass  OTT  and  Lafayette,  LA.  254" 
radials:  Lafayette;  Baton  Rouge.  LA"  and 
substituting  the  words  "Sabine  Pass,  TX: 
Lafayette,  LA:  Baton  Rouge,  LA". 

V-552  [AmendedJ 

By  removing  the  wokds  "INT  Lake  Charles 
064'  and  Lafayette.  LA.  285*  radials:"  and 
substituting  the  words  "INT  Lake  Charles 
064*T(057*M)  and  Lafayette.  LA 
281*T(278'M)  radials;". 

V-S59  [Revised) 

From  Lafayette,  LA  INT  Lafayette 
016*T(013"M)  and  Baton  Rouge.  LA 
284'T(261*)  radials;  to  Baton  Rouge. 

Issued  in  Washington.  DC  on  July  29, 1991. 

Jerry  W.  BaU. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 

(FR  Doc.  91-19059  Filed  8-9-91;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Requirements  for  the  Special 
Packaging  of  Houeetiold  Substances; 
Opportunity  for  Oral  Comment  on 
Proposed  Rule 

AOENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  opportunity  for  oral 

comment  on  proposed  rule. 

SUMMARY:  On  October  5. 1990,  the 
Commission  proposed  to  amend  its 
requirements  under  the  Poison 
Prevention  Packaging  Act  of  1970,  as 
amended,  for  child-resistant  packaging. 
55  FR  40856.  These  amendments  would 
change  the  child  and  adult  tests  under 
which  child-resistant  packaging  is 
evaluated.  In  response  to  several 
requests  from  members  of  the  affected 
industry,  the  date  by  which  written 
comments  on  the  proposal  should  be 
received  was  extended  to  July  1. 1991. 56 
FR  9181  (March  5, 1991).  In  the  notice 
announcing  the  extension  of  the 
comment  period,  the  Commission  also 
solicited  comment  on  a  change  to  the 
adult  test  protocol  that  was  suggested 
during  the  original  comment  period, 
which  ended  on  January  3, 1991. 
In  this  notice,  the  Commission 
announces  that  it  has  scheduled  an 
opportimity  for  members  of  the  public  to 
present  oral  comments  on  the  proposal. 
OATSS:  An  opportunity  for  the 
presentation  of  oral  comments  will  be 
provided  at  10  a.m.  on  September  12, 


1991.  Persons  who  wish  to  present  oral 
comments  to  the  Commission  on  this 
proposal  must  contact  Sheldon  Butts  in 
the  Office  of  the  Secretary  by  August  29. 
1991. 

Summaries  of  the  oral  comments 
should  be  submitted  to  the  Office  of  the 
Secretary  by  August  29, 1991. 
ADDRESS:  Summaries  of  oral  comments 
should  be  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207  or 
dehvered  to  Room  420,  5401  Westbard 
Avenue,  Bethesda,  MD  20816  (telephone 
301^92-6800). 
FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  arrangements  for  oral 
comments:  Sheldon  Butts,  Deputy 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
telephone  (301)  492-6800;  Concerning  the 
proposed  rule:  Virginia  White,  Project 
Manager,  Directorate  for  Health 
Sciences,  Consumer  Product  Safety 
Commissioa  Washington,  DC  20207; 
telephone  (301)  492-6477. 

Dated:  August  7, 1991. 
Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission. 

[FR  Doc.  91-19083  Filed  8-9-91;  8:45  am] 
eiuJNO  coot  tiH-ei-M 


DEPARTMENT  OF  TRANSPORTATIOH 

Coast  Quard 

33  CFR  Part  110 

[COD11-S1-07] 

Anchorage  Regulations;  San  Francisco 
Bay.  CA 

aocncy:  Coast  Guard.  DOT. 

ACnow;  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 

a  rule  change  to  the  anchorage  grounds 
of  San  Francisco  Bay  encompassing  the 
waters  known  as  Anchorage  No.  6. 
Loading  of  any  dangerous  cargoes  or 
combustible  liquids  in  Anchorage  No.  8 
will  be  prohibited,  unless  authorized  by 
the  Captain  of  the  Port. 

The  small  size  of  this  anchorage  and 
its  proximity  to  the  Oakland  Inner 
Harbor  Entrance  Channel  and  the  Naval 
Air  Station  make  it  unsafe  for 
operations  involving  the  transfer  of 
dangerous  cargoes  or  combustible 
liquids.  It  is  t>est  suited  as  a  temporary 
anchorage  for  vessels  awaiting  pier 
facilities  or  other  anchorage  areas.  This 
change  is  needed  to  safeguard  San 
Francisco  Bay,  the  environment,  vessels 
and  cargo  against  accidents,  pollution. 
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destruction,  loss,  or  other  incidents  of  a 
similar  nature. 

DATES:  Comments  must  be  received  on 
or  before  September  28, 1991. 
ADDRESSES:  Comments  should  be 
mailed  to  Commanding  Officer,  U.S. 
Coast  Guard  Marine  Safety  Office,  Bldg. 
14  Coast  Guard  Island,  Alameda,  CA 
94501-5100.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  Marine  Safety  Office,  Bldg.  14 
Coast  Guard  Island,  Alameda,  CA. 
Normtd  office  hours  are  between  7:30 
a.m.  and  3:30  p.m.  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT 
Lieutenant  M.F.  Thurber,  Coast  Guard 
Marine  Safety  Office.  San  Francisco 
Bay,  CA  415-437-3073. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD11-&1-07)  and  the  specific  section 
of  the  proposal  to  which  their  commenta 
apply,  and  give  reasons  for  each 
comment,  l^e  regulation  may  be 
changed  in  light  of  comments  received. 

All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  this 
rulemaking  process. 

Drafting  Information 

The  drafiers  of  this  proposed 
regulation  are  Lieutenant  MJ.  Thurber. 
Project  Officer  for  the  Captain  of  the 
Port,  and  Lieutenant  Commander  Allen 
Loti,  Project  Attorney.  Eleventh  Coast 
Guard  Distiict  Legal  Office. 

Discussion  of  Proposed  Regulation 

This  regulation  is  needed  to  eliminate 
the  risk  of  accidents  that  could  be 
caused  by  vessels  bunkering  in  the 
vicinity  of  a  main  shipping  channel  and 
at  the  end  of  an  active  runway  at  the 
Naval  Air  Station.  This  additional 
restriction  will  provide  the  Captain  of 
the  Port  with  the  authority  necessary  to 
help  prevent  situations  where  significant 
economic  and  environmental  assets  of 
the  general  public  industry,  and  the 
United  States  may  come  to  harm.  The 
safety  of  these  assets  is  in  the  public 
interest  and  a  restriction  of  specific 
operations  within  Anchorage  No.  8  is 
justified  to  assist  in  protecting  against 


these  situations.  This  proposed  change 
will  make  an  existing  "specific 
regulation"  applicable  to  Anchorage  No. 
8.  and  will  not  affect  regulations 
pertaining  to  any  other  anchorage 
grounds  in  San  Francisco  Bay.  The 
waters  of  San  Francisco  Bay  known  as 
Anchorage  No.  8  are  not  frequentiy  used 
by  vessels  to  conduct  loading  of  cargoes 
or  combustible  liquids.  The  waters 
known  as  Anchorage  No.  9.  adjacent  to 
Anchorage  No.  8,  are  more  suitable  in 
that  Anchorage  No.  9  encompasses  a 
larger  area  and  is  in  an  area  transited  by 
fewer  vessels  underway  on  major 
shipping  channels. 

Regulatory  Evaluation 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulations  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Because  the  impact  of 
this  proposal  is  expected  to  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reducdoo  Act 

This  proposal  contains  no  information 
collection  or  recordkeeping 
requirements. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2.C 
of  Commandant  Instruction  Mie475.lB, 
it  will  have  no  significant  environmental 
impact  and  it  is  categorically  excluded 
from  further  environmental 
documentation. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Pederahsm 
Assessment 

List  of  SubJecU  in  33  CFR  Part  110 

Special  anchorage  areas.  Anchorage 
grounds. 

Proposed  Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  subpart 
B  of  part  110  of  tide  33.  Code  of  Federal 
Regulations,  as  follows: 


1.  The  autiiority  citation  for  part  llcT 
continues  to  read  as  follows: 

Authority:  33  U.aC.  471.  203a  2035  and 
2071;  49  CFR  1.46  and  itS  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  In 
110.1a  is  also  issued  under  33  U.S.C  1223  and 
1231. 

2.  In  §  110.224  Table  110.224(d)(1)  is 
amended  by  revising  hnes  8  and  9  to 
read  as  follows: 


Anchor- 
age No. 


General 

location 


Purpose 


Spedflc 
regulations 


do., 
do.. 


do., 
do.. 


Notes  a.b/: 
Noteea,b. 


Dated:  ]uly  30, 1991. 
M.E.  Gilbert, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District 

[FR  Doc.  91-19105  Filed  8-9-91;  8:45  am] 
uixma  cooc  4tio-i4-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  ChUdr«n  and 
Familits 

45  CFR  Part  233 

RIN  0970-AA94 

Aid  to  Families  witti  Depandent 
Children;  Requira  Racoupmant  of 
Ovarpaymanta  from  Currant 
Radplants 

agency:  Office  of  Family  Assistance, 

ACF  HHS. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  would 
amend  the  regulations  to  require  States 
to  use  recoupment  fivm  the  assistance 
payment  to  collect  outstanding 
overpayments  from  current  recipients. 
Regulations  currenUy  permit  States  to 
recover  such  overpayments  through 
recoupment  from  the  assistance 
payment  repayment  directly  from  the 
family,  or  a  combination  of  both 
recoupment  and  repayment.  Under  these 
proposed  rules,  repayment  as  a  method 
to  collect  overpayments  would  continue 
to  be  permitted  as  a  supplement  to  a 
recoupment. 

This  proposed  rule  would  also  amend 
regulations  to  permit  States  to  recover 
an  amount  in  excess  of  the  current  10 
percent  limitation  at  the  recipient's 
written  request 


DATES:  Interested  persons  and  e 
are  invited  to  submit  written  coi 
concerning  these  regulations  no 
than  October  11, 1991. 
addresses:  Comments  should  I 
submitted  in  writing  to  the  Direi 
OFA  Attention:  Mr.  Mack  A.  St 
Director,  Division  of  Policy,  6th 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447  or  delive 
the  Administration  for  Children 
Families,  Office  of  Family  Assit 
between  8  a.m.  and  4:30  p.m.  on 
business  days.  Comments  recei 
be  inspected  during  these  same 
making  arrangements  with  the  ( 
person  shown  below. 

FOR  FURTHER  INFORMATION  CON 

Mr.  Mack  A  Storrs.  Administra 
Children  and  Families,  Office  o 
Assistance,  Sth  Floor,  370  L'Enf 
Promenade,  SW.,  Washington,  1 
Telephone  (202)  401-0289. 
SUPPLEMENTARY  INFORMATION: 

Background 

Current  regulations  permit  St 
option  of  selecting  the  method  i 
recovering  overpayments  from 
recipients.  States  may  recover 
overpayments  throu^  recoupn 
each  assistance  payment  (i.e..  g 
reduction),  repayment  (i.e.,  pay 
full  or  by  installments),  or  a  coi 
of  both  recoupment  and  repayn 
March  1986  General  Accountinj 
(GAO)  report  (GAO/RCED-88- 
AFDC  overpayment  collections 
that  recovering  overpayments  t 
recoupment  from  the  AFDC  gra 
more  effective,  less  expensive  i 
required  less  monitoring  and  a< 
than  recovering  these  incorrect 
payments  through  repayment  n 
The  GAO  interviewed  AFDC  o 
11  states  and  these  officials  inc 
that  their  overpayment  coUectii 
increased  after  they  began  usii: 
recoupment 

The  legislative  history  of  sec 
402(a)(22)  of  die  Social  Security 
section  that  sets  forth  the  provi 
regarding  recovery  of  overpayi 
indicates  that  Congress  considi 
correctness  of  payments  as  cm 
maintaining  continued  public  s 
the  AFDC  program  (Sen.  Rep.  t 
139. 97th  Cong.  1st  Sess.  519  (li 
requiring  the  prompt  correctior 
overpayments,  Congress  belie\ 
recipients  and  welfare  agencie 
be  encouraged  to  take  greater 
responsibility  for  assuring  payi 
accuracy.  As  a  result  States  w 
the  option  in  the  implementing 
regulations  to  select  at  least  or 
recovery  methods.  The  first  wi 
applies  to  current  and  former  r 
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3  CFR  Part  110 
e  areas.  Anchorage 


if  the  foregoing,  the 
les  to  amend  subpart 
33.  Code  of  Federal 
}ws: 


1.  The  authority  citation  for  part  lltT 
continues  to  read  as  follows: 

Authority:  33  U.&C.  (71,  203a  2035  and 
2071:  49  CFR  1.46  and  :t3  CFR  l.(»-l(g). 
Section  110.1a  and  each  section  listed  In 
110.1a  is  also  issued  under  33  U.S.C  1223  and 
1231. 

2.  In  §  110.224  Table  110.224(d)(1)  is 
amended  by  revising  lines  8  and  9  to 
read  as  follows: 


AnchOf- 
age  No. 


General 
locatXx) 


PurposA 


Speciflc 

reguiotlons 


do., 
do.. 


do- 
do... 


Notes  a.bA 
NotMa,b. 


Dated:  July  30, 1991. 
M.E.  Gilbert, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District 

[FR  Doc.  91-19105  Filed  8-9-91;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  233 

Rm0970-AA94 

Aid  to  Famines  with  Dependent 
Children;  Require  Recoupment  of 
Overpaymenta  from  Current 
Recipients 

AOCNCy:  Office  of  Family  Assistance, 

ACF,  HHS. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  would 
amend  the  regulations  to  require  States 
to  use  recoupment  from  the  assistance 
payment  to  collect  outstanding 
overpayments  from  current  recipients. 
Regulations  currently  permit  States  to 
recover  such  overpayments  through 
recoupment  from  the  assistance 
payment,  repayment  directly  from  the 
family,  or  a  combination  of  both 
recoupment  and  repayment.  Under  these 
proposed  rules,  repayment,  as  a  method 
to  collect  overpayments  would  continue 
to  be  permitted  as  a  supplement  to  a 
recoupment. 

This  proposed  rule  would  also  amend 
regulations  to  permit  States  to  recover 
an  amount  in  excess  of  the  current  10 
percent  limitation  at  the  recipient's 
written  request 


DATES:  Interested  persons  and  agencies 
are  invited  to  subinit  written  comments 
concerning  these  regulations  no  later 
than  October  11, 1991. 
AOORfSSCS:  Comments  should  be 
submitted  in  writing  to  the  Director, 
OFA,  Attention:  Mr.  Mack  A.  Storrs, 
Director,  Division  of  Policy,  5th  Floor, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447  or  delivered  to 
the  Administration  for  Children  and 
Families.  Office  of  Family  Assistance. 
between  8  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  received  may 
be  inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 
ron  FURTHcii  mpoRMATioN  coi«tact: 
Mr.  Mack  A  Storrs,  Administration  for 
Children  and  Families,  Office  of  Family 
Assistance,  5th  Floor,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC  20447, 
Telephone  (202)  401-0289. 
SUPM-EMCNTARV  INFORMATtOM: 

Background 

Current  regulations  permit  States  the 
option  of  selecting  the  method  for 
recovering  overpayments  from  current 
recipients.  States  may  recover 
overpayments  throu^  recoupment  from 
each  assistance  payment  (i.e.,  grant 
reduction),  repayment  (i.e.,  payment  in 
full  or  by  instalbnents),  or  a  combination 
of  both  recoupment  and  repayment.  A 
March  1986  General  Accounting  Office 
(GAO)  report  (GAO/RCED-8ft-17)  on 
AFDC  overpayment  collections  found 
that  recovering  overpayments  through 
recoupment  from  the  AFDC  grant  was 
more  effective,  less  expensive  and 
required  less  monitoring  and  accounting 
than  recovering  these  incorrect 
payments  through  repayment  methods. 
The  GAO  interviewed  AFDC  officials  in 
11  states  and  these  officials  Indicated 
that  their  overpayment  collections 
increased  after  they  began  using 
recoupment. 

The  legislative  history  of  secUon 
402(a)(22)  of  the  Social  Security  Act,  the 
section  that  sets  forth  the  provisions 
regarding  recovery  of  overpayments, 
indicates  that  Congress  considered  the 
correctness  of  payments  as  crucial  to 
maintaining  continued  public  support  for 
the  AFDC  program  (Sen.  Rep.  No.  97- 
139, 97th  Cong.  Ist  Sess.  519  (1981)).  By 
requiring  the  prompt  correction  of  all 
overpayments.  Congress  believed  that 
recipients  and  welfare  agencies  would 
be  encouraged  to  take  greater 
responsibility  for  assuring  payment 
accttfacy.  As  a  result.  States  were  given 
the  option  in  the  implementing 
regulations  to  select  at  least  one  of  two 
recovery  methods.  The  first,  which 
applies  to  current  and  former  recipients. 


is  repayment  (i.e..  the  individual  pays 
off  the  overpayment  in  full  or  by 
installment).  The  second  method, 
applicable  to  current  recipients  only. 
Including  recipients  whose 
overpayments  occtured  during  a  prior 
period  of  eligibility,  is  recoupment  from 
the  AFDC  grant  of  the  AFDC  unit  of 
which  the  overpaid  individual  is  a 
member.  Although  the  statute  does  not 
address  the  relationship  between  these 
two  recovery  methods.  States' 
experiences  as  shown  in  the  above  dted 
GAO  report,  indicate  that  recoupment  is 
more  effective  and  requires  less 
monitoring  than  over  recovery  methods. 
Accordingly,  it  is  reasonable  to  expect 
and  require  States  to  use  the 
recoupment  method. 

Therefore,  the  proposed  regulations 
would  amend  $  233.20(a)(13)(i)(A)(l)  to 
require  States  to  use  recoupment  as  the 
method  of  recovering  overpayments 
from  all  current  recipients.  However,  the 
repayment  would  continue  to  be 
permitted  if  the  recipient  elects  to  repay 
all  or  part  of  the  overpayment  either 
before  recoupment  from  the  grant  is 
implemented  or  as  an  addition  to  the 
amount  being  recouped  from  the  grant 
The  proposed  regulations  will  lead  to 
recovery  systems  that  are  more  efficient, 
prompt,  and  effective. 

Further,  in  response  to  questions  we 
have  received  as  to  whether  a  State  may 
recover  an  amount  in  excess  of  the  10 
percent  limitation  on  recoupment  when 
a  recipient  voluntarily  requests  such  an 
arrangement,  regulations  at 
§  233.20(a)(13)(i)(A)(2)  are  being 
clarified  to  specifically  enunciate  policy 
on  this  issue.  The  10  percent  limit  on 
recoupment  applies  only  to  an  AFDC 
family  with  no  assets  and  no  income. 
For  example,  where  an  overpaid 
individual  has  other  income  and/or 
resotuces,  a  State  may  recoup  above  the 
10  percent  limit  es  long  as  the  recipient 
retains  90  percent  of  the  combined 
assistance  payment,  income  and 
resources.  Section  402(a)(22)(A)  of  the 
Act  states  that  recovery  "*  *  *  shall  not 
result  in  the  reduction  of  aid  payable  for 
any  month,  such  that  the  aid,  when 
added  to  such  family's  liquid  resources 
and  to  its  income  *  *  *  is  less  than  90 
percent  of  the  amount  payable  under  the 
State  Plan  to  a  family  of  the  same 
composition  with  no  other  income 
*  *  "."Thelegislativehistory  of  this 
provision  indicates  that  Congress  did 
not  intend  recipients  to  suffer  undue 
hardship  because  of  recovery  (Sen.  Rep. 
No.  97-139,  97th  Cong.  1st  Sess.  519 
(1981)).  Therefore,  cleariy,  a  State  is 
permitted  to  recover  from  a  current 
recipient  with  no  assets  and  no  income, 
an  amount  up  to  10  percent  of  the  AFDC 
assistance  payment  payable  to  that 


recipient  for  the  month.  However,  since 
the  statute  does  not  prevent  a  recipient 
from  returning  to  the  State  agency  any 
portion  of  the  overpayment  received,  be 
believe  that  a  State  may  recoup  in 
excess  of  the  10  i>ercent  limitation  as 
long  as  the  recipient  voluntarily  requests 
such  an  arrangement  in  writing. 
Recovering  an  amount  in  excess  of  10 
percent  has  the  advantage  of  relieving 
the  recipient  from  a  long-term 
recoupment  burden  wbUe  enabling  a 
State  to  collect  the  overpayment  over  ■ 
shorter  period.  Therefore,  the  proposed 
regulations  would  permit  a  State,  at  the 
recipient's  written  request  to  recover  a 
monthly  amoimt  above  the  10  percent 
limitation.  Since  recovery  above  the  10 
percent  limit  is  voluntary,  the  recipient 
may  terminate  the  arrangement  of 
recoupment  above  this  limit  at  any  time. 
In  such  cases,  the  State  most  resume  or 
continue  recoupment  at  the  rate 
prescribed  by  its  otherwise  applicable 
recoupment  procedures. 

We  are  also  clarifying 
S  233.20(a)(13)(i)(A)(l)  to  make  it 
compatible  with  the  statutory  language 
at  section  402(a)(22)(A)  by  adding  the 
word  "future"  to  indicate  that 
recoupment  shall  be  made  from  any 
future  aid  payable. 

In  addition,  we  continue  to  receive 
questions  as  to  whether  a  State  can 
recover  an  amount  in  excess  of  the  total 
AFDC  overpayment  such  as  costs 
related  to  collections  or  penalties.  We 
are  taking  this  opportimity  to  restate  the 
Federal  poUcy  on  this  issue.  Neither  the 
statute  (section  402(a)(22))  nor  the 
regulations  permit  a  State  to  recover 
from  the  recipient  an  amount  above  the 
actual  overpayment.  The  regulation  at 
S  233.20(a)(13)(i)  defines  an 
overpayment  as  "*  *  *  a  financial 
assistance  payment  received  by  or  for 
an  assistance  unit  *  *  *  which  exceeds 
the  amount  for  which  that  unit  was 
eligible."  Since  collection  fees  and  such 
similar  costs  are  not  part  of  the 
overpayment  amount  received  by  the 
assistance  unit  the  State  cannot  require 
an  AFDC  recipient  to  pay  it.  Federal 
financial  participation  is  available  for 
any  costs  related  to  the  collection  of  an 
overpayment. 

Also,  for  clarity,  we  are  deleting  the 
language  that  refers  to  recovery  of 
overpayments  under  State  law  (a 
recovery  method)  at  S  233.20(a)(13)(i)(B), 
revising  it  to  indicate  that  repayment  is 
no  longer  a  recovery  option  and  adding 
it  to  S  233.20(a)(13)(i){A)(l)  which 
addresses  methods  of  recovery. 

Finally,  to  promote  prompt  recovery  of 
overpayments,  including  overpayments 
that  occurred  during  a  prior  period  of 
eligibility,  we  are  revising 
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S  233.20(a](13)(i)(E)  to  require  that  the 
specific  overpayment  recovery  action  be 
taken  by  the  end  of  the  month  following 
the  month  in  which  the  overpayment 
amount  is  determined  pursuant  to 
§  205.10,  or  by  the  end  of  the  month 
following  the  month  the  recipient  returns 
to  the  rolls,  rather  than  the  end  of  the 
quarter  following  the  quarter  and  we 
are  revising  §  233.20(a)(13)(i)(E)(3)  to 
indicate  that  the  recovery  action  for  a 
current  recipient  is  recoupment. 

Child  care  recoupment  rules  will  be 
published  in  a  separate  regulatory 
package  at  a  later  date. 

Regulatory  Procedures 

Executive  Order  12291 

These  regulations  do  not  meet  any  of 
the  three  criteria  which  require  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  Specifically,  the 
regulations  will  not  have  an  annual 
effect  on  the  economy  of  more  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  have 
significant  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
Statesrbased  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

We  estimate  a  nominal  savings  from 
the  provision  as  a  result  of  quicker 
collections  of  overpayments  from  those 
who,  before  recoupment  from  the  grant 
is  completed  would  die,  move  from  the 
State  and  not  be  located,  or  become 
ineligible  for  AFDC  (and  the  State  elects 
not  to  recover  because  the  overpayment 
is  less  than  $35  or  determines  that 
collection  would  not  be  cost-effective). 

Paperwork  Reduction  Act 

There  will  be  no  new  reporting  or 
recordkeeping  requirements  imposed  on 
the  public  or  the  States  which  would 
require  clearance  by  the  Office  of 
Management  and  Budget 

■Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  effect  State 
governments  and  individuals.  Therefore, 
a  regulatory  flexibility  analysis  as 
provided  in  Public  Law  96-354,  the 
Regulatory  Flexibility  Act  is  not 
required. 

Catalog  of  Federal  Domestic  Assistance 
Program  13.808,  Public  Assistance 
Maintenance  Assistance  (State  Aid] 


Ust  of  SubjecU  In  45  CFR  Fart  233 

Aid  to  families  with  dependent 
children.  Aliens,  Grant  programs/social 
programs.  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  9. 1991. 
Jo  Anne  B.  Bunhait 
Assistant  Secretary  for  Children  and 
Familiea. 

Approved:  June  27, 1991. 
Louis  W.  Sullivan, 
Secretary  of  Health  and  Human  Services. 

Accordingly,  chapter  II,  title  45,  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

PART  233-COVERAGE  AND 
CONDITIONS  OF  ELIGIBILITY  IN 
FINANCIAL  ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Authority:  Sees.  1,  402.  406.  407, 1002. 1102, 
1402  and  1602,  Social  Security  Act  (42  U.S.C 
301.  602,  606,  607, 1202, 1302, 1802,  and  1382 
note):  and  sec.  6.  Pub.  L  94-114,  BO  Stat.  579 
and  part  XXIII  of  Pub.  L  97-35,  95  Stat.  843, 
and  Pub.  L  97-248,  96  Stat.  324,  and  Pub.  L 
99-603. 100  Stat.  3359,  sec.  221,  Pub.  L  98-181, 
as  amended  by  sec.  102,  Pub.  L  96-479  (42 
U.S.C.  602  note)  and  sec.  202,  Pub.  L  100-485, 
102  Stat.  2377. 

§233^    [Amended] 

2.  Section  233.20  is  amended  by 
revising  paragraph  {a)(13)(i)(A){l).  (2). 
(B),  (E)  introductory  text  and  (E)  [3]  to 
read  as  follows: 

(a)  *  *  * 
(13)*  •  * 

(i)  *  *  • 

(A) •  •  • 

[1]  Any  recovery  of  an  overpayment 
from  a  current  assistance  unit  including 
a  current  assistance  unit  or  recipient 
whose  overpayment  occurred  during  a 
prior  period  of  eligibility,  must  be 
recovered  by  reducing  the  amount  of 
any  future  aid  payable  to  the  assistance 
unit  of  which  the  overpaid  individual  is 
a  member.  The  repayment  method  of 
recovery  (payment  in  full  or  by 
installments]  may  also  be  applied 
provided  that  it  is  used  prior  to  or 
concurrent  with  grant  reduction.  For 
individuals  who  are  no  longer  recipients 
who  refuse  to  repay  the  overpayment 
recovery  shall  be  made  by  appropriate 
action  under  State  law  against  their 
income  and  resources. 

(2)  For  a  ciurent  assistance  unit 
including  a  recipient  whose 
overpayment  occurred  during  a  prior 
period  of  eligibility,  such  recoupment 
shall  result  in  the  assistance  unit 
retaining,  for  any  payment  month  from 
the  combined  aid,  income  and  liquid 
resources  (without  application  of  section 


402(a)(8)  of  the  Act),  not  less  than  90 
percent  of  the  amount  payable  under  the 
State  plan  to  a  family  of  the  same 
composition  with  no  other  income. 
Where  a  State  chooses  to  recoup  at  a 
rate  less  than  the  maximum,  it  must 
recover  promptly.  Where  a  recipient 
voluntarily  requests  in  writing 
recoupment  at  a  rate  in  excess  of  the 
maximum  for  a  certain  period,  the  State 
may  recover  for  this  period  at  the 
requested  rate.  If  the  recipient 
subsequently  elects  to  terminate  the 
arrangement  to  recover  an  amount  in 
excess  of  the  10  percent  limitation  on 
recoupment,  the  State  will  apply  its 
otherwise  applicable  recoupment 
procedures. 

(B)  The  State  shall  recover  an 
overpayment  from. 

(1)  the  assistance  unit  which  was 
overpaid,  or 

[2]  any  assistance  unit  of  which  a 
member  of  the  overpaid  assistance  unit 
has  subsequently  become  a  member,  or 

(3)  any  individual  member(s)  of  the 
overpaid  assistance  unit  whether  or  not 
currently  a  recipient 

(C) •  •  • 

(D) •  •  • 

(E)  Prompt  recovery  of  an 
overpayment:  A  State  must  take  one  of 
the  following  three  actions  (after  notice 
and  hearing  requirements  are  met 
pursuant  to  S  205.10)  by  the  end  of  the 
month  following  the  month  in  which  the 
overpayment  amount  is  determined,  and 
in  the  case  of  the  recipient  whose 
overpayment  ocaured  during  a  prior 
period  of  eligibility,  by  the  end  of  the 
month  following  the  month  the  recipient 
returns  to  the  rolls: 

(i)  •  *  * 

(2)  *  *  • 

(3)  Initiate  recoupment  from  a  current 
recipient's  grant 

[PR  Doa  91-18955  Filed  fr-«-91;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  922, 937, 952  and  970 

Acquisition  Regulation;  Art>itratk>n  in 
Collective  Bargaining  Agreements  for 
Protective  Services  and  Management 
and  Operating  Contracts 

aoency:  Department  of  Energy 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  is  proposing 
to  amend  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  to  add  a 
new  section  922.103-5  to  implement  the 
Federal  Acquisition  Regulation  (FAR) 


''    Federal  Regis 

22.103-^5  (48  CFR  22.103-5).  both 
Contract  Clauses.  The  new  secti 
designates  contracts  for  protectj 
services  as  contracts  requiring  v 
clause  at  FAR  52.222-1.  Notice  t 
Government  of  Labor  Disputes, 
entitled  Protection  Services  Cor 
is  also  added  at  937.70.  the  amei 
would  require  labor  and  managi 
resolve  disputes  by  means  othei 
lockouts,  strikes,  or  other  intern 
of  normal  operations  for  protect 
services  contracts  having  collec 
bargaining  agreements.  The  DO 
proposes  that  these  collective 
bargaining  agreements  should  p 
an  effective  grievance  procedur 
arbitration  as  the  final  step.  The 
believes  that  this  change  is  neci 
maintain  operational  continuity 
facilities,  especially  in  consider 
the  public  safety,  property  and  i 
security  interests  at  these  sites, 
is  amended  to  include  a  contrac 
for  this  purjMse.  Part  970  is  also 
amended  to  adopt  a  similar  clai 
use  in  management  and  opera ti 
contracts  consistent  with  long  s 
policy  found  at  970.2201  (b)(5)(ii; 
DATES:  Written  conunents  shou 
submitted  no  later  than  Septem 
1991. 

ADDRESSES:  Comments  should  I 
addressed  to  the  Department  of 
Proctirement  Policy  Division. 
Procurement  and  Assistance 
Management  PR-121. 1000 
Independence  Avenue,  SW. 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  COM 

Richard  B.  Langston,  Procureme 
Assistance  and  Program  Mar 
(PR-121)  Department  of  Fjier; 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202) 

Laura  Fullerton,  Office  of  the  A 
General  Counsel  for  Procurer 
Finance  (GC-34),  Departmeni 
Energy^  lOOO  Independence  ^ 
SW.  Washington.  DC  20585.  ( 
1900. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Procedural  Requirements 

A.  Review  Under  Executive  Ord« 

B.  Review  Under  the  Regulatory  '. 
Act 

C.  Review  Under  the  Paperwork 
Act 

D.  Review  Under  Executive  Ordc 

E.  National  Environmental  Polic) 

F.  Public  Hearing 
ni.  Public  Comments 

L  Background 

Under  section  644  of  the  Dep 
of  Energy  Organization  Act  Pu 
95-61  (42  U.S.C.  7254).  the  Seen 
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45  CFR  Part  233 

nth  dependent 
rant  programs/social 
ssistance  programs, 
irdkeeping 


br  Children  and 
1991. 

wd  Human  Services. 
ipter  II,  title  45,  Code 
ions  is  proposed  to  be 
rth  below: 

RAGE  AND 
ELIGIBILITY  IN 
rrANCE  PROGRAMS 

citation  for  part  233 
18  follows: 

402.  406.  407, 1002. 1102, 
1  Security  Act  (42  U.S.C 
12. 1302, 1602,  and  1362 
I.  L  94-114.  89  Stat.  579 
}.  L  97-35,  95  Stat.  643, 
B  Stat.  324,  and  Pub.  L 
),  sec  221,  Pub.  L  96-161, 
102.  Pub.  L  96-479  (42 
sec.  202,  Pub.  L  10O-48S. 

11 

I  is  amended  by 
I  (a)(13)(i)(A){l).  (2). 
y  text  and  (E)  (3)  to 


|r  of  an  overpayment 
istance  unit,  including 
:e  unit  or  recipient 
nt  occurred  during  a 
;ibility,  must  be 
cing  the  amount  of 
able  to  the  assistance 
)verpaid  individual  is 
)ayment  method  of 
t  in  full  or  by 
also  be  applied 
used  prior  to  or 
ant  reduction.  For 
re  no  longer  recipients 
ly  the  overpayment, 
made  by  appropriate 
!  law  against  their 
pces. 

:  assistance  unit, 
snt  whose 
irred  during  a  prior 
y,  such  recoupment 
assistance  unit 
payment  month  from 
income  and  liquid 
t  application  of  section 


402(a](8]  of  the  Act),  not  less  than  90 
percent  of  the  amount  payable  under  the 
State  plan  to  a  family  of  the  same 
composition  with  no  other  income. 
Where  a  State  chooses  to  recoup  at  a 
rate  less  than  the  maximum,  it  must 
recover  promptly.  Where  a  recipient 
voluntarily  requests  in  writing 
recoupment  at  a  rate  in  excess  of  the 
maximum  for  a  certain  period,  the  State 
may  recover  for  this  period  at  the 
requested  rate.  If  the  recipient 
subsequently  elects  to  terminate  the 
arrangement  to  recover  an  amount  in 
excess  of  the  10  percent  limitation  on 
recoupment,  the  State  will  apply  its 
otherwise  applicable  recoupment 
procedures. 

(Bj  The  State  shall  recover  an 
overpayment  from. 

[1]  the  assistance  imit  which  was 
overpaid,  or 

[2]  any  assistance  imit  of  which  a 
member  of  the  overpaid  assistance  unit 
has  subsequently  become  a  member,  or 

[3)  any  individual  memberfs]  of  the 
overpaid  assistance  unit  whether  or  not 
currently  a  recipient 

(C) •  •  • 

(D) •  •  • 

(E)  Prompt  recovery  of  an 
overpayment:  A  State  must  take  one  of 
the  following  three  actions  (after  notice 
and  hearing  requirements  are  met 
pursuant  to  9  205.10)  by  the  end  of  the 
month  following  the  month  in  which  the 
overpayment  amount  is  determined,  and 
in  the  case  of  the  recipient  whose 
overpayment  occiured  during  a  prior 
period  of  eligibility,  by  the  end  of  the 
month  following  the  month  the  recipient 
returns  to  the  rolls: 

(J)  *  *  * 

(2)  *  *  • 

(3)  Initiate  recoupment  from  a  current 
recipient's  grant 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  922, 937, 952  and  970 

Acquisition  Regulation;  Art>itration  In 
Collective  Bargaining  Agreements  for 
Protective  Services  and  Management 
and  Operating  Contracts 

agency:  Department  of  Energy 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  is  proposing 
to  amend  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  to  add  a 
new  section  922.103-5  to  implement  the 
Federal  Acquisition  Regulation  (FAR) 


22.103-5  (48  CFR  22.103-5),  both  entitled 
Contract  Clauses.  The  new  section 
designates  contracts  for  protective 
services  as  contracts  requiring  use  of  the 
clause  at  FAR  52.222-1.  Notice  to  the 
Government  of  Labor  Disputes.  A  new 
entiUed  Protection  Services  Contracting, 
is  also  added  at  937.70.  the  amendment 
would  require  labor  and  management  to 
resolve  disputes  by  means  other  than 
lockouts,  strikes,  or  other  interruptions 
of  normal  operations  for  protective 
services  contracts  having  collective 
bargaining  agreements.  The  DOE 
proposes  that  these  collective 
bargaining  agreements  should  provide 
an  effective  grievance  procedure  with 
arbitration  as  the  final  step.  The  DOE 
believes  that  this  change  is  necessary  to 
maintain  operational  continuity  at  its 
facilities,  especially  in  consideration  of 
the  public  safety,  property  and  national 
security  interests  at  these  sites.  Part  952 
is  amended  to  include  a  contract  clause 
for  this  purpose.  Part  970  is  also 
amended  to  adopt  a  similar  clause  for 
use  in  management  and  operating 
contracts  consistent  with  long  standing 
policy  found  at  970.2201  (b)(5){ii). 
DATES:  Written  conunents  should  be 
submitted  no  later  than  September  11, 
1991. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Department  of  Energy, 
Proctirement  Policy  Division, 
Procurement  and  Assistance 
Management  PR-121, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Langston,  Procurement, 
Assistance  and  Program  Management 
(PR-121)  Department  of  Fjiergy,  1000 
Independence  Avenue.  SW, 
Washington,  DC  20585,  (202)  586-8247. 

Laura  Fullerton,  O^ice  of  the  Assistant 
General  Counsel  for  Procurement  and 
Finance  (GC-34).  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (202)  586- 
1900. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Review  Under  the  Paperwork  Reduction 
Act 

D.  Review  Under  Executive  Order  12612 

E.  National  Environmental  Policy  Act 

F.  Public  Hearing 
ni.  Public  Comments 

I.  Background 

Under  section  644  of  the  Department 
of  Energy  Organization  Act,  Public  Law 
95-91  (42  U.S.C.  7254).  Uie  Secretary  of 


Energy  is  authorization  to  prescribe  such 
procedural  rules  and  regulations  as  may 
be  deemed  necessary  or  appropriate  to 
accomplish  the  functions  vested  in  the 
position.  Accordingly,  the  DEAR  was 
promulgated  with  an  effective  date  of 
April  1, 1984  (49  FR  11922,  March  28. 
1984).  48  CFR  chapter  9. 

The  Department  is  proposing  to 
amend  the  DEAR  to  specify  a  clause  at 
970.5204-57,  Collective  Bargaining 
Agreements,  to  be  used  in  management 
and  operating  contracts,  or  subcontracts 
thereunder,  for  which  continuity  of 
services  is  imperative.  A  new  Rnal 
sentence  is  added  to  paragraph  (b)(5)(ii) 
of  970.2201  to  require  use  of  the  clause 
being  added  at  970.5204-57.  Section 
952.237-70,  Collective  Bargaining 
Agreements — protection  services,  is 
added  to  specify  a  clause  to  be  used  in 
contracts,  other  than  management  and 
operating  contracts,  calling  for 
protective  services  at  DOE-owned 
facilities.  Also  proposed  is  the  addition 
of  a  new  subpart  937.70,  Protective 
Services  Contracting,  which  will 
describe  DOE  policy  and  prescribe  the 
use  of  the  clause.  A  new  subsection 
922.103-5  is  also  added  to  implement 
FAR  22.103-5  to  designate  contracts  for 
protective  services  at  DOE-owned 
facilities  as  contracts  requiring  use  of 
the  clause  entitled  Notice  to  the 
Government  of  Labor  Disputes  at  FAR 
52.222-1. 

U.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

This  Executive  Order,  entitled 
"Federal  Regulation,"  requires  that 
certain  regulations  be  reviewed  by  the 
Office  of  Management  and  Budget, 
(0MB)  prior  to  their  promulgation.  The 
Director,  OMB,  by  memorandum  dated 
December  14, 1984,  exempted  certain 
agency  procurement  regulations  for 
Executive  Order  12291.  The  exemption 
applies  to  this  rulemaking  action. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  Public 
Law  96-354,  which  requires  preparation 
of  a  regulatory  flexibility  analysis  for 
any  rule  whidi  is  likely  to  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and, 
therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are  imposed 


by  this  proposed  rulemaking. 
Accordingly,  no  OMB  clearance  Is 
required  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501.  et  seq.). 

D.  Review  Under  Executive  Order  12612 

Executive  Order  12812,  entitled 
"Federalism,"  52  FR  41885  (October  3a 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effects  on  States,  on  the  relationship 
between  the  Federal  government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federahsm  assessment  to  be  used  in 
all  decisions  involved  in  promulgating 
and  implementing  a  pohcy  action. 
Today's  proposed  rule,  when  finalized, 
will  revise  certain  poUcy  and  procedural 
requirements.  DOE  has  determined  that 
none  of  the  revisions  will  have  a  direct 
effect  on  the  institutional  interests  or 
traditional  functions  of  the  States. 

E  National  Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmntal  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321,  et  seq.) 
(1976),  the  Council  on  Environmental 
QuaUty  Regulations  (40  CFR  part  1500 
1508),  or  the  DOE  Guidelines  (10  CFR 
part  1021)  and,  therefore,  does  not 
require  an  environmental  impact 
statement  or  an  environmental 
assessment  pursuant  to  NEPA. 

F.  Public  Hearing 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  rule  should  not  have  a  substantial 
impact  on  the  nation's  economy  or  large 
numbers  of  individuals  or  businesses. 
Therefore,  pursuant  to  Public  Law  95-91, 
the  DOE  Organization  Act,  and  the 
Administrative  Procedures  Act  (5  U.S.& 
553),  the  Department  does  not  plan  to 
hold  a  pubUc  hearing  on  this  proposed 
rule. 

m.  Public  ComnMnU 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
DEAR  amendments  set  forth  in  this 
notice.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  "AOORCSS" 
section  of  this  notice.  All  comments 
received  will  be  available  for  public 
inspection  in  die  DOE  Reading  Room, 
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lE-190,  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  between  the 
hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

All  written  comments  received 
September  11. 1991  will  be  carefully 
assessed  and  fully  considered  prior  to 
publication  of  the  proposed  amendment 
as  a  fmal  rule.  Any  person  submitting 
information  which  that  person  believes 
to  be  confidential  and  which  may  be 
exempt  from  public  disclosure  should 
submit  one  complete  copy,  as  well  as  an 
additional  copy  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  DOE  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  to  treat  it 
according  to  its  determination.  DOE's 
generally  applicable  procedures  for 
handling  information,  which  has  been 
submitted  in  a  document  and  may  be 
exempt  from  public  disclosure,  are  set 
forth  in  10  CFR  1004.11. 

List  of  Subjects  in  48  CFR  Parts  922, 937, 
952  and  970 

Government  procedure. 

For  reasons  set  out  in  the  preamble, 
chapter  9  of  title  48  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below. 

Issued  in  Washington.  DC  on  July  29, 1991. 

Berton  |.  Roth. 

Acting  Director.  Office  of  Procurement, 
Assistance  and  Program  Management. 

1.  The  authority  citation  for  parts  922. 
937  and  952  continues  to  read  as  follows: 

Authority:  42  U.S.C  7254;  40  U.S.C.  486(c]. 

PART  922— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

2.  Section  922.103-5  is  added  to  read 
as  follows: 

922.103-5    Contract  clauses. 

In  accordance  with  FAR  22.101-l(e) 
and  FAR  22.103-5,  the  contracting 
officer  shall  insert  the  clause  at  FAR 
52.222-1,  Notice  to  the  Government  of 
Labor  Disputes,  in  all  solicitations  and 
contracts  for  protective  services  at  DOE 
owned  facilities  requiring  continuity  of 
services  for  public  safety  and  national 
security  reasons.  The  contracting  officer 
may  insert  this  clause  in  other 
solicitations  and  contracts  where  a 
significant  need  for  continuity  in 


contract  performance  exists.  See  937.70. 
Protective  Services  Contracting,  for 
policy  guidance. 

PART  937-SERVICE  CONTRACTING 

3.  A  new  subpart  937.7a  consisting  of 
937.7010  through  970.7040.  is  added  to 
read  as  follows: 

Subpart  937.70— Protectivs  Ssrvless 
Contracting 

970.7010  Scope  of  subpart. 

970.7020  Policy. 

970.7030  Procedures. 

970.7040  Contract  clauses. 

Subpart  937.70  Protective  Services 
Contracting 

937.7010    Scope  of  subpart 

This  subpart  is  applicable  to  contracts 
for  the  acquisition  of  protective  services 
for  DOE  owned  facilities  requiring 
continuity  of  services  for  public  safety 
and  national  security  reasons. 

937.7020    Policy. 

Continuity  of  protective  services  at 
DOE  owned  facilities  is  vital  to  the 
safety  of  DOE  and  contractor  personnel, 
public  safety,  the  preservation  of  DOE 
property  and  national  security.  DOE 
policy  is  that  contractors  providing 
protective  services,  their  employees, 
groups  representing  such  employees,  the 
Department,  and  DOE  personnel  shall 
cooperate  to  the  maximum  practical 
extent  to  assure  continuity  of  such 
services. 

937.7030    Procedures. 

The  importance  of  operational 
continuity  at  DOE  owned  facilities 
dictates  that  protective  service 
contractors,  when  negotiating  collective 
bargaining  agreements  with  their 
personnel,  provide  that  grievances  and 
disputes  involving  the  interpretation  or 
application  of  the  agreement  be  settled 
without  resort  to  strike,  lockout,  or  other 
interruption  of  normal  operations.  For 
this  purpose,  each  collective  bargaining 
agreement  shall  provide  an  effective 
grievance  procedure  with  arbitration  as 
its  final  step,  unless  the  parties  agree 
upon  some  other  method  of  assuring 
continuity  of  operations  for  the  term  of 
the  agreement.  DOE  expects  its 
protective  services  employees  and  the 
unions  representing  contractor 
employees  to  cooperate  fully  with  the 
Federal  Mediation  and  Conciliation 
Service. 

937.7040    Contract  clauses. 

The  contracting  officer  shall  insert  the 
clause  at  952.237-7a  entitled  Collective 


Bargaining  Agreements — Protective 
Services,  in  all  protective  services 
solicitations  and  contracts  involving 
DOE  owned  facilities.  See  also.  922.103-- 
5,  Contract  Clauses,  which  prescribes 
use  of  the  clause  at  FAR  52.222-1.  Notice 
to  the  Government  of  Labor  Disputes. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  952.237-70  is  added  to  read 
as  follows: 

952.237-70    Collective  bargaining 
agreements— protective  services. 

As  prescribed  in  937.7040,  insert  the 
following  clause: 

Collective  Bargaining  Agreements — 
Protective  Services  (xxx  1991) 

When  negotiating  collective  bargaining 
agreements  covering  protective  services 
under  this  contract,  the  Contractor  shall  use 
its  best  efforts  to  ensure  such  agreements 
contain  provisions  designed  to  assure 
continuity  of  services  during  the  contract 
period  of  performance.  All  such  agreements 
should  provide  that  grievances  and  disputes 
involving  the  interpretation  or  application  of 
the  agreement  will  be  settled  without 
resorting  to  strike,  lockout,  or  other 
interruption  of  normal  operations.  For  this 
purpose,  each  collective  bargaining 
agreement  should  provide  an  effective 
grievance  procedure  with  arbitration  as  its 
final  step,  unless  the  parties  mutually  agree 
upon  some  other  method  of  assuring 
continuity  of  operations  for  the  period  of 
performance  of  the  contract.  As  part  of  such 
agreements,  management  and  labor  shall 
agree  to  cooperate  fully  with  the  Federal 
Mediation  and  Conciliation  Service.  The 
contractor  shall  include  the  substance  of  this 
clause  in  any  subcontracts  for  protective 
services. 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

5.  The  authority  citation  for  part  970 
continues  to  read: 

Authority.  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act  Pub. 
L  95-91  (42  U.S.C.  7254),  sec.  201  of  the 
Federal  Civilian  Employee  and  Contractor 
Travel  Expenses  Act  of  1985  (41  U.S.C.  420), 
and  sec.  1534  of  the  Department  of  Defense 
Authorization  Act  1986,  Pub.  L  99-145  (42 
U.S.C  7256a),  as  amended 

6.  Section  970.2201  is  amended  by 
revising  paragraph  (b)(5)(ii]  as  follows: 

970.2201    Basic  labor  poHcies. 

*         •        •         •         * 

(5}  *  •  • 


(ii)  In  line  with  the  policy  of 
continuity  of  operation  of  vita 
all  collective  bargaining  agree 
Government-owned  energy  in 
should  provide  that  grievance 
disputes  involving  the  Interprt 
application  of  the  agreement  y 
settled  without  resorting  to  sti 
lockout,  or  other  interruption  i 
operations.  For  this  purpose,  e 
collective  bargaining  agreeme 
provide  an  effective  grievance 
procedure  with  arbitration  as 
step,  unless  the  parties  mutua 
upon  some  other  method  of  ai 
continuity  of  operation  for  the 
the  agreement.  The  contractir 
shall  insert  the  clauses  at  FAI 
Notice  to  the  Government  of  I 
Disputes,  and  970.5204-57.  Co 
bargaining  agreements — man^ 
and  opereling  contracts,  in  al 
manage.nient  and  operating  c( 
and  subcontracts  thereunder, 
require  continuity  of  operatio 
DOE-owned  facility. 
***** 

7.  Section  970.5204-57  is  ad 
follows:    1 1 

970.5204-57  Collective  bargali 
agreements— ntanagement  and 
contracts. 

As  prescribed  In  970.2201  (b 
insert  the  following  clause: 

Collective  Bargaining  Agreement 
Management  and  Operating  Coni 
1991) 

When  negotiating  collective  be 
agreements  under  this  contract,  t 
Contractor  shall  use  its  best  effoi 
such  agreements  contain  provi8i( 
to  assure  continuity  of  services  d 
contract  period  of  performance,  i 
agreement!  should  provide  that  ( 
and  disputes  involving  the  interp 
eppHcafion  of  the  agreement  will 
without  resorting  to  strike,  locko 
interruption  of  normal  operationi 
4>urpo8e,  each  collective  bargain] 
agreement  should  provide  an  eff( 
grievance  procedure  with  arbitra 
final  step,  unless  the  parties  mut 
upon  some  other  method  of  assu: 
continuity  of  operations  for  the  p 
performance  of  the  contract.  As  ] 
agreements,  management  and  lal 
agree  to  cooperate  fully  with  the 
Mediation  and  Conciliation  Serv 
contractor  shall  include  the  subs 
clause  in  any  subcontracts  for  pi 
services  or  other  services  perfon 
DOE  owned  site  which  will  affec 
continuity  or  operation  of  the  fac 
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onal  security.  DOE 
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8,  their  employees, 
ng  such  employees,  the 
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aaximum  practical 
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!  of  operational 
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nents  with  their 
e  that  grievances  and 
;  the  interpretation  or 
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1  collective  bargaining 
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!ss  the  parties  agree 
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DE  expects  its 
!S  employees  and  the 
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perate  fully  writh  the 
n  and  Conciliation 


5  officer  shall  insert  the 
-7a  entitled  Collective 


Bargaining  Agreements — Protective 
Services,  in  all  protective  services 
solicitations  and  contracts  involving 
DOE  owned  facilities.  See  also,  922.103-- 
5,  Contract  Clauses,  which  prescribes 
use  of  the  clause  at  FAR  52.222-1,  Notice 
to  the  Government  of  Labor  Disputes. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

4.  Section  952.237-70  is  added  to  read 
as  follows: 

952.237-70    CoN«ctiv«  bargaining 
agre«m«nt»— protective  Mrvtcee. 

As  prescribed  in  937.7040,  insert  the 
following  clause: 

Collective  Bargaining  Agreements — 
Protective  Services  (xxx  1991) 

When  negotiating  collective  bargaining 
agreements  covering  protective  services 
under  this  contract,  the  Contractor  shall  use 
its  best  efforts  to  ensure  such  agreements 
contain  provisions  designed  to  assure 
continuity  of  services  during  the  contract 
period  of  performance.  All  such  agreements 
should  provide  that  grievances  and  disputes 
involving  the  interpretation  or  application  of 
the  agreement  will  be  settled  without 
resorting  to  strike,  lockout,  or  other 
interruption  of  normal  operations.  For  this 
purpose,  each  collective  bargaining 
agreement  should  provide  an  effective 
grievance  procedure  with  arbitration  as  its 
Tmal  step,  unless  the  parties  mutually  agree 
upon  some  other  method  of  assuring 
continuity  of  operations  for  the  period  of 
performance  of  the  contract.  As  part  of  such 
agreements,  management  and  labor  shall 
agree  to  cooperate  fully  with  the  Federal 
Mediation  and  Conciliation  Service.  The 
contractor  shall  include  the  substance  of  this 
clause  in  any  subcontracts  for  protective 
services. 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

5.  The  authority  citation  for  part  970 
continues  to  read: 

Authority.  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act  Pub. 
L  95-91  (42  U.S.C.  7254),  sec.  201  of  the 
Federal  Civilian  Employee  and  Contractor 
Travel  Expenses  Act  of  1965  (41  U.S.C.  420), 
and  sec.  1534  of  the  Department  of  Defense 
Authorization  Act  1986,  Pub.  L  99-145  (42 
U.S.C.  72S6a),  as  amended 

6.  Section  970.2201  is  amended  by 
revising  paragraph  (b)(5)(ii]  as  follows: 

970J»01    Baaic  lebor  poHdee. 

*        •        •        •        • 

(5)  •  •  • 


(ii)  In  line  with  the  policy  of  assuring 
continuity  of  operation  of  vital  facilities, 
all  collective  bargaining  agreements  at 
Government-owned  energy  installations 
should  provide  that  grievances  and 
disputes  involving  the  interpretation  or 
application  of  the  agreement  will  be 
settled  without  resorting  to  strike, 
lockout,  or  other  interruption  of  normal 
operations.  For  this  purpose,  each 
collective  bargaining  agreement  should 
provide  an  effective  grievance 
procedure  with  arbitration  as  its  final 
step,  unless  the  parties  mutually  agree 
upon  some  other  method  of  assuring 
continuity  of  operation  for  the  term  of 
the  agreement.  The  contracting  officer 
shall  insert  the  clauses  at  FAR  52.222-1, 
Notice  to  the  Government  of  Labor 
Disputes,  and  970.5204-57,  Collective 
bargaining  agreements — management 
and  opereling  contracts,  in  all 
management  and  operating  contracts, 
and  subcontracts  thereunder,  which 
require  continuity  of  operation  at  a 
DOE-owned  facility. 
***** 

7.  Section  970.5204-57  is  added  as 
follows:    1 1 

970.5204-57    Collective  bargaining 
agreement*— management  and  operating 
contracts. 

As  prescribed  in  970.2201  (b)(5)(ii). 
insert  the  following  clause: 

Collective  Bargaining  Agreements- 
Management  and  Operating  Contracts  (XXX 
1991) 

When  negotiating  collective  bargaining 
agreements  under  this  contract  the 
Contractor  shall  use  its  best  efforts  to  ensure 
such  agreements  contain  provisions  designed 
to  assure  continuity  of  services  during  the 
contract  period  of  performance.  All  such 
agreements  should  provide  that  grievances 
and  disputes  involving  the  interpretation  or 
epphcation  of  the  agreement  will  be  settled 
without  resorting  to  strike,  lockout,  or  other 
interruption  of  normal  operations.  For  this 
4>urpose,  each  collective  bargaining 
agreement  should  provide  an  effective 
grievance  procedure  with  arbitration  as  its 
fmal  step,  unless  the  parties  mutually  agree 
upon  some  other  method  of  assuring 
continuity  of  operations  for  the  period  of 
performance  of  the  contract.  As  part  of  such 
agreements,  management  and  labor  shall 
agree  to  cooperate  fully  with  the  Federal 
Mediation  and  Conciliation  Service.  The 
contractor  shall  include  the  substance  of  this 
clause  in  any  subcontracts  for  protective 
services  or  other  services  performed  on  the 
DOE  owned  site  which  will  affect  the 
continuity  or  operation  of  the  facility. 

[FR  Doc.  91-18389  Filed  8-9-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  Na  91-39;  Nottee  1] 

RIN2127-AE11 

Federal  Motor  Vehicle  Safety 
Standards;  Windshield  Wiping  and 
Washing  Systenrts 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  Standard  No.  104,  Windshield 
Wiping  and  Washing  Systems,  to 
substitute  the  term  "seating  reference 
point"  for  the  terms  "manikin  H  point", 
"manikin  H  point  with  seat  in  rearmost 
position"  and  "H  point"  wherever  any  of 
these  terms  appear  in  any  SAE  Standard 
or  Recommended  Practice  as  that  SAE 
document  is  incorporated  by  reference 
in  the  standard.  CurrenUy,  the  term 
"seating  reference  point"  is  substituted 
in  Standard  No.  104  for  the  terms 
"manikin  H  point"  and  "H  point",  but 
not  "manikin  H  point  with  seat  in 
rearmost  position." 

Elsewhere  in  today's  edition  of  the 
Federal  Register,  NHTSA  has  published 
a  final  rule  amending  the  definition  of 
"seating  reference  point."  The  new 
definition  clarifies  that  the  "seating 
reference  point"  is  not  necessarily  the 
absolute  rearmost  point  to  which  a  seat 
can  be  adjusted.  Substitution  of  the  term 
"seating  reference  point,"  as  required  by 
Standard  No.  104,  results  in  references 
in  the  incorporated  SAE  documents  to 
"seating  reference  point  with  seat  in 
rearmost  position."  That  reference  is 
contradictory  under  the  new  definition 
of  SgRP  when  that  point  is  other  than 
the  rearmost  position  of  the  seat.  This 
proposal  would  eliminate  such 
potentially  contradictory  references. 
DATES:  Comments  must  be  received  by 
October  11, 1991.  If  adopted,  tiie 
proposed  amendment  would  become 
effective  on  September  1, 1992. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  91-39:  Notice  1  and 
submitted  to:  NHTSA  Docket  Section, 
room  5109,  400  Seventh  Sti«et,  SW., 
Washington,  DC  20590.  (Docket  hours 
are  9:30  a.m.  to  4  p.m.,  Monday  through 
Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jere  Medlin.  Crash  Avoidance 
Division,  NRM-11,  room  5307,  NHTSA, 
400  Seventh  Sti^et  SW..  Washington. 
DC  20590  (202-366-5276). 
SUPPLEMENTARY  INFORMATION:  Standard 
No.  104,  Windshield  Wiping  and 


Washing  Systems,  specifies 
requirements  for  windshield  *viping  and 
washing  systems.  Standard  No.  104 
references  a  variety  of  SAE 
Recommended  Practices  and  Standards. 
In  particular,  the  standard  references 
Figure  1  of  SAE  I903a  to  establish  the 
minimum  windshield  area(s)  which  must 
be  wiped  or  washed  in  meeting  the 
requirements  of  the  standard.  Standard 
No.  103,  Windshield  Defrosting  and 
Defogging  Systems,  references  this 
section  of  Standard  No.  104  in 
establishing  the  minimum  windshield 
area(s)  which  must  be  defrosted  or 
defogged.  These  minimum  areas  are 
determined  usingjhe  location  of  the 
seating  reference  point. 

Elsewhere  in  today's  edition  of  the 
Federal  Register,  NHTSA  has  published 
a  final  rule  amending  the  definition  of 
"seating  reference  point"  (SgRP). 
"Seating  reference  point"  identifies  a 
single  adjustment  point  for  each  seating 
position.  The  seating  reference  point  for 
a  particular  seating  position  in  a  vehicle 
is  used  to  determine  whether  that 
vehicle  complies  with  requirements  set 
forth  in  several  of  the  safety  standards. 
The  final  rule  makes  it  clear  in  the 
definition  that  "seating  reference  point" 
is  not  necessarily  the  absolute  rearmost 
point  to  which  a  seat  can  be  adjusted. 

In  their  comments  submitted  in 
response  to  the  supplemental  notice  of 
proposed  rulemaking  (SNPRM)  to  amend 
the  definition  of  "seating  reference 
point."  General  Motors  (GM)  states: 

FMVSS  No.  104  and,  by  reference,  FMVSS 
No.  103  substitute  the  term  "seating  reference 
point"  for  the  terms  "manikin  H  point"  and 
"H  point"  wherever  either  of  those  terms 
appears  in  any  SAE  Standard  or 
Recommended  Practice  referred  to  in  the 
standard.  This  substitution  of  terms  results  in 
references  to  "seating  reference  point  with 
seat  in  rearmost  position"  (SAE 
Recommended  Practice  J903a.  Figure  1).  This 
terminology  is  potentially  internally 
contradictory  when  the  "seating  reference 
point"  is  defined  to  permit  a  location  at  some 
point  other  than  the  rearmost  position  of  the 
seat. 

NHTSA  agrees  with  GM  that  the 
amended  definition  of  SgRP  will  create 
potentially  conti-adictory  references  in 
Standard  No.  104,  and  by  reference 
Standard  No.  103.  To  avoid  any 
confusion  this  may  cause,  the  agency  is 
proposing  to  amend  Standard  No.  104  so 
that  "seating  reference  point"  is 
substituted  for  the  terms  "manikin  H 
point",  "manikin  H  point  with  seat  in 
rearmost  position"  and  "H  point."  The 
agency  believes  that  this  amendment 
will  prevent  the  change  in  the  SgRP 
definition  from  changing  the  areas  of  a 
vehicle  subject  to  Standards  No.  103  and 
104.  and  should  have  no  affect  upon  the 
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safety  benefits  which  either  standard 
provides.  The  agency  also  behaves  that 
this  should  not  result  in  any  increased  or 
decreased  cost  for  manufactiu^rs  as  it  is 
consistent  with  industry  practice. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  neither  major  within  the 
meaning  of  E.0. 12291.  nor  "significant" 
within  the  meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  agency  believes  that 
this  amendment  would  prevent  the 
change  in  the  SgRP  defmition  from 
changing  the  areas  of  a  vehicle  subject 
to  Standards  No.  103  and  104,  and 
should  not  result  in  any  increased  or 
decreased  cost  for  manufacturers  as  it  is 
consistent  with  industry  practice. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  proposal  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  To 
the  extent  that  any  vehicle 
manufacturers  qualify  as  small  entities, 
their  number  would  not  be  substantial. 
In  any  event,  the  agency  does  not 
anticipate  any  economic  impacts  from 
this  rule,  as  explained  above.  Because  of 
the  lack  of  economic  impacts  of  this 
rule,  this  new  definition  would  not  affect 
the  purchase  price  of  new  motor 
vehicles  purchased  by  small 
organizations  and  small  governmental 
units. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
proposal  under  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  a 
significant  impact  on  the  human 
environment 

Executive  Order  12612  (Federalism) 

Finally,  NHTSA  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in  E.O. 
12612.  and  has  determined  that  this  rule 
would  not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

Submissicm  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

Ail  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 


Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulations.  49  CFR  part  12. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  the  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehides. 

In  consideration  of  the  foregoing. 
NHTSA  proposes  to  amend  part  571  of 
title  49  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  571— {AMENOEOl 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  IS  U.S.C.  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

§571.104    [Amended] 

2.  S3  would  be  amended  to  read  as 
follows: 


S3.  Definitions. 

The  terms  seating  reference  point  is 
substituted  for  the  terms  manikin  H 
point,  manikin  H  point  with  seat  in 
rearmost  position  and  H point  wherever 
any  of  these  terms  appears  in  any  SAE 
Standard  or  SAE  Recommended 
Practice  referred  to  in  this  standard. 


Issued  on:  August  6, 1991. 
Stanley  R.  Scfaeiner, 
Acting  Associate  Administrator  for 
Rulemaking. 

(PR  Doc.  91-19017  Filed  B-*41;  8:46  am) 
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49  CFR  Part  571 
(Docket  No.  87-6;  Notice  41 
RIN  2127-ADt4 

Federal  Motor  Vehicle  Safety 
Standards  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Adminisfration  (NHTSA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  reopens 
rulemaking  which  would  allow  daytime 
running  lamps  (DRLs)  as  an  item  of 
optional  motor  vehicle  lighting 
equipment.  This  action  is  taken  in 
implementation  of  the  grant  of  a  petition 
for  rulemaking  submitted  by  General 
Motors  Corporation,  which  wants  to 
offer  DRLs  as  a  customer  option,  and 
which  believes  that  certain  State  laws 
may  inadvertently  prevent  it  from  doing 
so.  The  purpose  of  NHTSA's  proposal  is 
to  ensure  that  manufacturers  may  offer 
DRLs.  and  that  specifications  are 
adopted  so  that  DRLs  do  not  reduce  the 
current  level  of  highway  safety. 
Accordingly,  NHTSA  is  proposing  to 
amend  Standard  No.  108  so  that  any 
lamp  on  the  front  of  a  vehicle,  whether 
or  not  required  by  Standard  Na  108. 
could  perform  as  a  DRL  by 
automatically  operating  during  daylight 
providing  that  its  maximum  candela 
output  does  not  exceed  2.600.  and  that 
steps  are  taken  to  prevent  its  light  from 
masking  turn  and  hazard  warning 
signals. 

DATES:  Comment  closing  date  for  the 
proposal  is  October  11. 1991.  Effective 
date  of  the  final  rule  would  be  30  days 
after  publication  of  the  final  rule  in  the 
Federal  Register. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  the  notice 
number,  and  be  submitted  to:  Docket 
Section,  room  5109,  Nassif  Building.  400 
Seventh  Street  SW..  Washington,  DC 
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nended  to  read  as 


S3.  Definitions. 

The  terms  seating  reference  point  is 
substituted  for  the  terms  manikin  H 
point,  manikin  H  point  with  seat  in 
rearmost  position  and  H point  wherever 
any  of  these  terms  appears  in  any  SAE 
Standard  or  SAE  Recommended 
Practice  referred  to  in  this  standard. 


Issued  on:  August  6. 1991. 
Stanley  R.  Scheiner, 
Acting  Associate  Administrator  for 
Rulemaking. 
[FR  Doc.  91-19017  Filed  S-0-01:  8:45  am] 
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49  CFR  Part  571 
(Docket  No.  87-6;  Notic*  4) 
RIN  2127-ADM 

Federal  Motor  Vehicle  Safety 
Standards  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  reopens 
rulemaking  which  would  allow  daytime 
nmning  lamps  PRLs]  as  an  item  of 
optional  motor  vehicle  lighting 
equipment.  This  action  is  taken  in 
implementation  of  the  grant  of  a  petition 
for  rulemaking  submitted  by  General 
Motors  Corporation,  which  wants  to 
offer  DRLs  as  a  customer  option,  and 
which  believes  that  certain  State  laws 
may  inadvertently  prevent  it  from  doing 
so.  The  purpose  of  NHTSA's  proposal  is 
to  ensure  that  manufacturers  may  offer 
DRLs,  and  that  specifications  are 
adopted  so  that  DRLs  do  not  reduce  the 
current  level  of  highway  safety. 
Accordingly.  NHTSA  is  proposing  to 
amend  Standard  No.  108  so  that  any 
lamp  on  the  front  of  a  vehicle,  whether 
or  not  required  by  Standard  Na  108, 
could  perform  as  a  DRL  by 
automatically  operating  during  daylight 
providing  that  its  maximum  candela 
output  does  not  exceed  2,600,  and  that 
steps  are  taken  to  prevent  its  light  from 
masking  turn  and  hazard  warning 
signals. 

DATES:  Comment  closing  date  for  the 
proposal  is  October  11. 1991.  Effective 
date  of  the  ftnal  rule  would  be  30  days 
after  publication  of  the  final  rule  in  the 
Federal  Register. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  the  notice 
number,  and  be  submitted  to:  Docket 
Section,  room  5109,  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC 


20590.  Docket  Hours  are  from  9:30  to  4 

p.m. 

FOR  FURTHER  INFORMATION  CONTACT 

Jere  Medlin.  Office  of  Rulemaking. 

NHTSA,  Washington.  DC  (202-36&- 

5276). 

SUPPLEMENTARY  INFORMATION:  On 

March  24, 1987.  NHTSA  opened  Docket 
87-6.  to  receive  comments  on  a  notice  of 
proposed  rulemaking  under  which  Motor 
Vehicle  Safety  Standard  No.  108  would 
be  amended  to  permit  daytime  running 
lights  (DRLs)  as  optional  front  lighting 
equipment  on  passenger  cars, 
multipurpose  passenger  vehicles,  trucks, 
and  b'jjes  (Notice  1).  The  following 
year.  Nl«TSA  announced  that  it  was 
terminating  rulemaking  on  the  subject 
without  an  amendment  (Notice  2).  and  it 
subsequently  denied  a  petition  for 
reconsideration  of  the  termination 
(published  without  docket  or  notice 
number,  but  referred  to  as  Notice  3).  The 
reader  is  referred  to  these  notices  for 
background  information  on  this  topic  (52 
FR  8318.  53  FR  23673.  and  53  FR  40921). 

New  Rulemaking  Petition  for  DRLs 

On  November  19. 1990.  General 
Motors  Corporation  (GM)  filed  a  petition 
asking  the  agency  to  propose  an 
amendment  of  Standard  No.  108  to  allow 
motor  vehicles  to  be  equipped  with 
DRLs.  The  piupose  of  its  request  was 
that  such  an  amendment  "would  allow 
manufacturers  to  install  DRLs  on  new 
vehicles  without  being  in  violation  of  the 
multitude  of  state  laws  which  currentiy 
have  the  unintended  effect  of  prohibiting 
them."  Having  supported  the 
termination  of  rulemaking  in  1988,  GM 
had  in  the  interim  received  requests 
from  prospective  truck  fleet  purchasers 
that  it  bid  on  fleet  vehicles  equipped 
%vith  DRLs.  Reluctant  to  be  in  possible 
violation  of  State  laws,  GM  did  not 
make  DRLs  available  as  a  special 
equipment  option.  In  the  meantime, 
discussions  are  underway  within  GM  to 
evaluate  offering  DRLs  as  either  special 
equipment  or  regular  production  options 
for  U.S.  trucks  and  at  least  some 
passenger  car  models. 

However.  GM  does  not  believe  that 
DRLs  are  justified  as  standard 
equipment  because  there  is  not  yet 
evidence  of  a  "national  safety  need"  in 
the  United  States,  and  because  their  use 
results  in  a  penalty  on  fuel  economy. 
Because  DRLs  are  more  effective  in 
Northern  latitudes  where  ambient 
daytime  light  levels  differ  from  those  of 
the  South,  they  would  appear  to  have  a 
greater  likelihood  of  assisting  in  crash 
prevention  in  Alaska  or  Maine,  rather 
than  Florida  or  Hawaii.  Further,  as  GM 
had  noted  in  1987.  fuel  economy  may  be 
lessened  by  up  to  a  quarter  mile  per 


gallon  when  some  DRLs  are  used.  The 
petitioner  argued  that  the  ability  to  test 
DRLs  on  vehicles  in  the  U.S.  could 
enable  it  to  assess  the  potential  safety 
benefits  of  DRLs  in  this  country,  and  at 
the  same  time,  their  limited  use  would 
minimize  the  penalty  of  overall  fleet  fuel 
economy. 

For  the  reasons  discussed  below. 
NHTSA  is  granting  tiiis  petition  for 
rulemaking,  and  is  issuing  this  proposal 
in  implementation  of  the  grant. 

Events  Since  the  1983  Termination  of 
Rulemaking 

The  agency's  primary  justification  for 
termination  of  rulemaldng  three  years 
ago  was  that  manufacturers  tended  to 
oppose,  rather  than  support,  the 
proposal,  and  that  none  of  the 
manufacturers  and  trade  organizations 
that  NHTSA  contacted  planned  to  offer 
DRLs.  That  situation  has  obviously 
changed  when  the  largest  domestic 
manufacturer  of  motor  vehicles  has 
petitioned  the  agency  for  rulemaking  to 
allow  DRLs.  If  DRLs  are  allowed  and 
GM  takes  advantage  of  the  opportunity 
to  offer  them,  other  manufacturers  are 
likely  to  follow.  In  fact.  NHTSA 
understands  that  Saab  is  already 
o^ering  DRLs  as  an  option  in  the  United 
States  in  the  absence  of  any  specific 
amendment  to  Standard  No.  108. 

Existing  Stale  Laws  That  Could  Prohibit 
DRLs 

NHTSA  is  not  aware  of  any  State 
laws  that  prohibit  DRLs  perse. 
However.  GM  is  concerned  that  frontal 
lighting  laws  might  inadvertentiy 
prohibit  their  use.  GM  brings  to  the 
agency's  attention  State  laws  requiring 
pre-approval  of  supplemental  lighting 
devices,  and  the  fact  that  there  is 
currently  no  SAE  standard  for  DRLs  on 
which  such  approval  could  be  based.  As 
a  further  example.  GM  has  found  35 
States  with  regulations  prohibiting 
supplemental  lighting  from  projecting 
light  that  strikes  the  roadway  at  a 
spccifled  distance  in  front  of  the  vehicle. 
There  are  State  laws  which  prohibit  the 
use  of  lights  in  tunnels,  the  use  of  the 
parking  lamps  without  headlamps  when 
the  car  is  being  driven,  and  the 
illumination  of  fog  lamps  without  the 
headlamps.  GM  has  found  it  impossible 
to  determine  whether  a  particular  DRL 
design  that  it  uses  in  Canada  would  be 
prohibited  under  certain  State  laws.  It 
concludes  that  DRLs  are  potentially 
affected  by  the  laws  of  40  to  45  States. 

Having  identified  potential  problem 
areas.  GM  claims  that  it  is  not  a  viable 
option  to  work  for  change  through  State 
regulatory  officials.  In  some  States, 
amendments  are  the  prerogative  of  State 
motor  vehicle  officials,  while  in  others. 


only  the  legislatures  can  change  lighting 
requirements.  GM  believes  that  it  would 
be  virtually  impossible  to  get  all  States 
to  separately  agree  on  standardized 
requirements  for  DRLs.  Although  the 
American  Association  of  Motor  Vehicle 
Administrators  (AAMVA)  has  adopted 
a  resolution  in  favor  of  DRLs,  GM  claims 
that  no  State  has  responded  by 
amending  its  lighting  requirements. 

GM  also  argues  that  the  trend  in  State 
lighting  laws  is  towards  increasing  the 
daytime  conspicuity  of  vehicles,  and 
that  the  allowance  of  DRLs  would  be 
consistent  writh  this  trend.  Several 
jurisdictions  (Cape  Cod  and  the  State  of 
Washington  are  referenced)  now  require 
24-hour  a  day  headlamp  use  on  some 
roads.  Connecticut  has  introduced 
legislation  to  mandate  DRLs.  California 
now  specifically  provides  for  optionally 
installed  DRLs.  Thus.  GM  argues  that  a 
DRL  provision  in  Standard  No.  108 
would  not  contravene  the  spirit  of 
Executive  Order  12612  (Federalism). 

NHTSA  has  reviewed  these 
arguments.  In  the  notice  of  termination 
(Notice  2).  NHTSA  stated  that  it  had 
taken  the  Executive  Order  into 
consideration.  The  purpose  of  the 
Executive  Order  was  to  "limit  Federal 
preemption  of  State  laws  unless 
preemption  is  necessary  to  address  a 
national  safety  need."  Notice  2  found  no 
national  safety  need  that  warranted 
mandating  DRLs.  and  that  "an 
amendment  would  have  a  preemptive 
effect".  Thus.  NHTSA  found  a  "further 
reason"  in  1986  not  to  adopt  the 
proposal. 

In  issuing  the  present  proposal. 
NHTSA  has  reconsidered  its  position  on 
this  matter.  It  believes  that 
manufacturers  who  wish  to  offer  this 
option  should  not  be  precluded  from 
doing  so.  provided  that  their  DRLs  do 
not  derogate  from  existing  levels  of 
highway  safety.  For  example,  the  agency 
beheves  that  it  is  necessary  to  act  to 
prevent  States  &t)m  allowing  DRLs 
which  have  an  intensity  that  may  cause 
excessive  glare.  Thus.  NHTSA  has 
tentatively  concluded  that  it  can  amend 
Standard  No.  108  in  a  manner  that 
ensures  the  maintenance  of  safety. 

The  Executive  Order  on  Federalism 
recognizes  the  right  of  a  Federal  agency 
to  preempt  a  State  where  Congress  has 
provided  express  preemption  authority, 
sudh  as  exists  in  15  U.S.C.  1392(d). 
Nonetheless.  NHTSA  has  taken  care  to 
minimize,  to  the  extent  consistent  with 
safety,  the  preemptive  effect  of  its 
regulations  in  accordance  with  the 
regulatory  philosophy  behind  the 
Executive  Order.  It  believes  that  the 
Executive  Order  on  Federalism  is 
primarily  concerned  with  Federal 
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preemption  of  State  laws  that  differ  in  a 
fundamental  manner  from  Federal 
requirements.  In  this  instance,  there  is 
no  State  law  that  prohibits  DRLs perse. 
Thus,  a  Federal  standard  whose  effect  is 
to  allow  DRLa  would  not  be  directly 
preemptive  of  existing  State  laws,  since 
there  is  no  State  standard  that  expressly 
prohibits  DRLs. 

The  regulatory  philosophy  of  the 
Executive  Order  requires  NHTSA  to 
examine  the  indirect  preemptive  effect 
of  its  regulations  as  well.  NHTSA  has 
also  considered  the  issue  whether  an 
amendment  allowing  DRLs  would,  as  a 
matter  of  law.  preempt  State  laws  that 
do  not  deal  with  DRLs.  but  whose 
provisions  might  be  construed  to 
prohibit  them.  The  agency  finds  that  its 
preemption  authority  appears  to  address 
this  possibility  as  well.  Under  section 
1592(d).  NHTSAs  safety  standards 
preempt  those  State  standards  covering 
"the  same  aspect  of  performance".  This 
is  a  broad  phrase,  and  to  be  interpreted 
broadly  in  the  fulfillment  of  the  agency's 
mission.  Therefore,  to  the  extent  that 
any  State  standard  might  affect  the 
operation  and  performance  of  front 
lamps  used  as  DRLs.  NHTSA  considers 
that,  to  the  same  extent,  such  a  State 
standard  may  be  viewed  as  covering  the 
same  aspect  of  performance  as 
NHTSA's  DRL  specifications.  For 
example,  if  Standard  No.  108  allows 
lamps  to  be  wired  to  operate 
automatically  as  DRLs.  and  to  be 
specifically  marked  "DRL".  the 
performance  of  that  lamp  is  no  longer 
subject  to  State  restrictions  on  daytime 
use.  As  a  further  example,  if  the  DRL  is 
provided  by  a  new  lamp,  and  not  one  of 
the  existing  lamps  required  by  Standard 
No.  106.  NHTSA  believes  that  such  a 
lamp  would  be  covered  by  Standard  No. 
108,  rather  than  be  considered  a 
supplementary  lighting  device  subject  to 
state  approval  programs  for 
supplemental  equipment.  Given  the 
apparent  trend  in  the  States  toward 
greater  daytime  conspicuity  for  motor 
vehicles.  NHTSA  believes  that 
preempting  the  indirect  effects  of  State 
regulations  would  be  acceptable  under 
the  regulatory  philosophy  of  Executive 
Order  12612. 

However,  NHTSA  does  not  wish  to 
proceed  to  a  final  rule  without  offering 
States  an  opportunity  to  comment  on  the 
safety  rationale  of  statutes  and 
regulations  that  might  be  preempted  by 
NHTSA  action.  For  example,  comments 
are  invited  on  the  effects  that  might  be 
attendant  on  overriding  the  prohibition 
against  headlight  use  in  tunnels,  or  use 
of  parking  lamps  alone. 


Front  Lamps  Likely  to  be  Used  as  DRLs       NHTSA's  1991  Proposal 


On  some  vehicles,  the  DRL  may  be 
optically  combined  with  a  headlamp. 
i.e.,  provided  by  the  lower  headlamp 
beam  in  a  reduced  intensity  mode.  and. 
on  others,  by  the  upper  headlamp  beam 
in  a  reduced  intensity  mode.  On  a  few 
vehicles.  DRLs  may  be  optically 
combined  with  the  turn  signal  lamps  and 
used  at  the  same  operational  intensity. 
Others  may  use  DRLs  optically 
combined  with  original-equipment  fog 
lamps  at  operational  or  reduced 
intensity  to  provide  the  DRL  In  this 
instance,  fog  lamps,  otherwise 
unregulated  by  Standard  No.  108.  would 
be  regulated  for  their  DRL  function. 
DRLs  could  also  be  provided  by  a  pair  of 
front  lamps  specifically  designed  for  this 
purpose. 

Appropriate  Performance  Requirements 
for  DRLs — GM's  Recommendation 

CM  calls  the  agency's  attention  to 
three  possible  sources  of  DRL 
requirements.  These  are  the  ones 
adopted  by  Canada,  those  proposed  by 
NHTSA  in  Notice  1.  and  those  currently 
under  consideration  by  the  SAE  in  its 
draft  Recommended  Practice  12087 
Daytime  Running  Lamps  for  Use  on 
Motor  Vehicles.  GM  strongly  supports 
adoption  of  the  Canadian  requirements 
on  the  basis  that  it  would  facilitate 
transfer  of  existing  DRL  designs  to  U.S. 
production  with  minimum  cost  and 
delay,  and  that  the  U.S.  standard  should 
harmonize  with  the  Canadian  one.  With 
respect  to  the  agency's  proposal 
contained  in  Notice  1.  GM  asks  NHTSA 
to  consider  the  remarks  it  made  in 
response  to  the  notice,  as  it  continues  to 
have  reservations  about  the  proposal. 
Finally,  it  has  no  fundamental  objections 
to  the  SAE  document  and  believes  that 
the  design  criteria  it  contains  are 
sufficiently  flexible  to  accommodate 
many  of  the  DRL  designs  presently  used 
in  Canada. 

The  agency  believes  that  GM  has  not 
fully  recognized  safety  issues  that  both 
the  Canadian  and  the  SAE 
specifications  present.  Canada  allows  a 
maximum  upper  intensity  limit  of  7,000 
candela.  The  SAE  is  interested  in 
increasing  its  recommended  upper  limit 
from  5.000  to  7.000  candela  (draft  SAE 
Recommended  Practice  J2087).  NHTSA 
believes  that  these  intensities  have  the 
potential  for  creating  glare.  In  addition, 
the  SAE  specification  addresses  lamp 
performance  without  regard  to  lamp 
location;  thus,  a  lamp  utilizing  SAE  DRL 
intensity  values  and  which  is  located  in 
proximity  to  a  turn  lamp  could  mask  the 
turn  signal  lamp's  signal. 


NHTSA's  new  proposal  is  based  upon 
several  considerations.  First,  a  large 
manufacturer  wishes  to  offer  DRLs.  and 
a  smaller  manufacturer  may  already  be 
offering  them.  It  is  only  a  matter  of  time 
before  other  manufacturers  are  likely  to 
want  to  offer  them.  Since  DRLs  are 
coming  on  stream,  some  regulation  of 
them  appears  necessary  to  ensure  that 
they  perform  in  a  manner  that  does  not 
detract  from  existing  levels  of  highway 
safety.  The  two  chief  considerations  in 
this  regard  are  that  the  lamps  not  create 
excessive  glare,  and  that  their  use  not 
mask  the  ability  of  the  front  turn  signal 
to  send  its  message.  Thus,  the  new 
proposal  is  very  simple.  It  would 
establish  a  maximum  candela  limitation, 
a  minimum  spacing  requirement 
affecting  the  distance  of  a  DRL  from  the 
turn  signal  lamp,  and  a  requirement  that 
the  lens  of  any  lamp  used  as  a  DRL. 
other  than  a  headlamp,  be  marked 
"DRL".  It  would  also  specify  a  range  of 
permissible  colors,  and  that  DRLs  be 
provided  in  pairs,  instead  of  as  a  single 
lamp.  The  specific  characteristics  of  a 
DRL  system  are  discussed  below. 

A.  Number  of  DRLs 

For  some  years,  the  single  headlamp 
with  which  the  great  majority  of 
motorcycles  are  equipped  has  been 
wired  to  t\mi  on  when  the  ignition  is  on. 
This  has  provided  a  DRL  for 
motorcycles.  In  order  to  avoid  possible 
misidentification  of  four-wheeled 
vehicles  as  motorcycles.  NHTSA  has 
tentatively  concluded  that  the  DRL 
"signature"  for  vehicles  other  than 
motorcycles  should  be  comprised  of  two 
symmetrically  located  lamps.  However. 
it  seeks  comments  from  interested 
persons  on  whether  the  provision  of  a 
single  DRL  on  four-wheeled  vehicles 
would  decrease  the  effectiveness  of 
motorcycle  conspicuity  that  is  provided 
by  the  daytime  operation  of  their 
headlamps. 

B.  Lamp  Color 

Required  lighting  equipment  under 
Standard  No.  108  may  be  red.  white,  or 
yellow  (paragraph  S.'i.l.S)  as  defined  by 
SAE  Standard  J578c  February  1977. 
Standard  No.  106  reserves  the  use  of  red 
to  rear  lighting  devices.  In  addition,  red 
(and  blue)  are  used  by  States  to  denote 
emergency,  police,  or  towing  vehicles. 
Green  is  a  color  that  is  unfamiliar  to  the 
public  as  a  motor  vehicle  light.  NHTSA 
has  tentatively  concluded  that  the  color 
of  a  DRL  should  be  one  that  the 
motoring  public  associates  with  the 
front  of  a  vehicle,  that  is  to  say.  either 
white  or  yellow.  Thus,  if  a  headlamp, 
parking  lamp,  or  turn  signal  lamp  is  used 


as  a  DRL.  the  light  from  the  DRL 
be  the  same  color  as  the  light  fro 
lamp.  If  a  front  lamp  other  than  c 
these  is  used  as  a  DRL,  the  agent 
proposing  that  manufacturers  ch 
among  the  following  color  range: 
white  to  yellow,  white  to  selecti^ 
yellow,  yellow,  or  selective  yelk 
defined  in  SAE  Standard  1587  M. 
The  agency  is  suggesting  the  late 
version  of  the  SAE  standard  bee 
includes  light  colors  for  fog  lamp 

C.  Lamp  Intensity 

The  effectiveness  of  interior  ai 
exterior  rear  view  mirrors  is  esst 
for  safe  vehicle  operation  in  traf 
during  daylight,  the  time  that  the 
in  operation.  NHTSA  has  compli 
three  research  programs  to  detei 
acceptable  limits  of  intensity.  Tl 
recent  "Evaluation  of  Glare  fror 
Daytime  Running  Lights".  Octob 
(DOT-HS-807-502),  is  the  basis 
NHTSA's  proposal.  (See  also 
"Evaluation  of  the  Conspicuity  c 
Daytime  Running  Lights".  April 
(DOT-HS-«)7-ei3).  and  "A  Shii 
Daytime  Running  Light  Design  F 
August  1987  (DOT-HS-e07-193) 
of  the  three  Reports  are  availabl 
NHTSA's  Technical  Reference  I 
The  1989  Report  indicates  that  t! 
probability  of  mirror  adjustment 
driver  to  eliminate  perceived  gle 
increases  as  die  intensity  of  a  D 
increases,  and  that  there  is  a  50 
probability  that  a  driver  will  adj 
interior  rearvlew  mirror  if  the  D 
an  intensity  of  2,600  candela.  Fu 
there  is  a  50  percent  probability 
adjustment  of  the  side  mirror  in 
response  to  a  DRL  intensity  of  3 
candela.  These  percentages  are 
upon  data  derived  from  passen^ 
nilrrors  reflecting  headlamps  of 
passenger  cars  behind;  the  high( 
mounted  front  lamps  on  trucks  \ 
only  increase  the  glare.  Separat 
experiments  covered  by  this  Re] 
provided  subjective  data  which 
indicated  that  approximately  2,1 
candela  can  be  tolerated  before 
"Just  Acceptable"  De  Boer  glare 
exceeded.  Above  this  value,  vel 
operators  would  be  distracted  fi 
driving  task  for  the  time  require 
adjust  their  mirrors  to  eliminate 
lessen  the  glare.  Under  Standar 
108.  the  maximum  allowable  inl 
a  complying  lower  beam  is  2.70( 
candela.  and  the  efTect  of  the  pr 
that  a  lower  beam  that  providee 
maximum  allowable  candela  co 
function  as  a  DRL  Thus.  NHTS. 
tentatively  concluded  that  2,600 
appears  to  be  an  appropriate  ve 
regardless  of  whether  the  DRL  1 
provided  by  the  lower  beam  of 
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NHTSA's  new  proposal  is  based  upon 
several  considerations.  First,  a  large 
manufacturer  wishes  to  offer  DRLs,  and 
a  smaller  manufacturer  may  already  be 
offering  them.  It  is  only  a  matter  of  time 
before  other  manufacturers  are  likely  to 
want  to  offer  them.  Since  DRLs  are 
coming  on  stream,  some  regulation  of 
them  appears  necessary  to  ensure  that 
they  perform  in  a  manner  that  does  not 
detract  from  existing  levels  of  highway 
safety.  The  two  chief  considerations  in 
this  regard  are  that  the  lamps  not  create 
excessive  glare,  and  that  their  use  not 
mask  the  ability  of  the  front  turn  signal 
to  send  its  message.  Thus,  the  new 
proposal  is  very  simple.  It  would 
establish  a  maximum  candela  limitation, 
a  minimum  spacing  requirement 
affecting  the  distance  of  a  DRL  from  the 
turn  signal  lamp,  and  a  requirement  that 
the  lens  of  any  lamp  used  as  a  DRL, 
other  than  a  headlamp,  be  marked 
"DRL".  It  would  also  specify  a  range  of 
permissible  colors,  and  that  DRLs  be 
provided  in  pairs,  instead  of  as  a  single 
lamp.  The  specific  characteristics  of  a 
DRL  system  are  discussed  below. 

A.  Number  of  DRLs 

For  some  years,  the  single  headlamp 
with  which  the  great  majority  of 
motorcycles  are  equipped  has  been 
wired  to  turn  on  when  the  ignition  is  on. 
This  has  provided  a  DRL  for 
motorcycles.  In  order  to  avoid  possible 
misidentification  of  four-wheeled 
vehicles  as  motorcycles,  NHTSA  has 
tentatively  concluded  that  the  DRL 
"signature"  for  vehicles  other  than 
motorcycles  should  be  comprised  of  two 
symmetrically  located  lamps.  However. 
it  seeks  comments  from  interested 
persons  on  whether  the  provision  of  a 
single  DRL  on  four-wheeled  vehicles 
would  decrease  the  effectiveness  of 
motorcycle  conspicuity  that  is  provided 
by  the  daytime  operation  of  their 
headlamps. 

B.  Lamp  Color 

Required  lighting  equipment  under 
Standard  No.  108  may  be  red,  white,  or 
yellow  (paragraph  S.'t.l.S)  as  deflned  by 
SAE  Standard  J578c  February  1977. 
Standard  No.  108  reserves  the  use  of  red 
to  rear  lighting  devices.  In  addition,  red 
(and  blue)  are  used  by  States  to  denote 
emergency,  police,  or  towing  vehicles. 
Green  is  a  color  that  is  unfamiliar  to  the 
public  as  a  motor  vehicle  light.  NHTSA 
has  tentatively  concluded  that  the  color 
of  a  DRL  should  be  one  that  the 
motoring  public  associates  %vith  the 
front  of  a  vehicle,  that  is  to  say,  either 
white  or  yellow.  Thus,  if  a  headlamp, 
parking  lamp,  or  turn  signal  lamp  is  used 


as  a  DRL,  the  light  from  the  DRL  would 
be  the  same  color  as  the  light  from  the 
lamp.  If  a  front  lamp  other  than  one  of 
these  is  used  as  a  DRL,  the  agency  is 
proposing  that  manufacturers  choose 
among  the  following  color  range:  white, 
white  to  yellow,  white  to  selective 
yellow,  yellow,  or  selective  yellow,  as 
defined  in  SAE  Standard  1587  MAY88. 
The  agency  is  suggesting  the  latest 
version  of  the  SAE  standard  because  it 
includes  light  colors  for  fog  lamps. 

C.  Lamp  Intensity 

The  effectiveness  of  interior  and 
exterior  rear  view  mirrors  is  essential 
for  safe  vehicle  operation  in  traffic 
during  daylight,  the  time  that  the  DRL  is 
in  operation.  NHTSA  has  completed 
three  research  programs  to  determine 
acceptable  limits  of  intensity.  The  most 
recent  "Evaluation  of  Glare  from 
Daytime  Running  Lights",  October  1989 
{DOT-HS-807-502),  is  the  basis  for 
NHTSA's  proposal.  (See  also 
"Evaluation  of  the  Conspicuity  of 
Daytime  Running  Lights",  April  1990 
(DOT-HS-«)7-ei3),  and  "A  Study  of 
Daytime  Running  Light  Design  Factors". 
August  1987  (DOT-HS-807-193).  Copies 
of  the  three  Reports  are  available  in 
NHTSA's  Technical  Reference  Library). 
The  1989  Report  indicates  that  the 
probability  of  mirror  adjustment  by  a 
driver  to  eUmlnate  perceived  glare 
increases  as  the  Intensity  of  a  DRL 
Increases,  and  that  there  is  a  50  percent 
probability  that  a  driver  will  adjust  the 
interior  rearvlew  mirror  if  the  DRL  has 
an  Intensity  of  2,600  candela.  Further, 
there  is  a  50  percent  probability  of 
adjustment  of  the  side  mirror  in 
response  to  a  DRL  Intensity  of  3.600 
candela.  These  percentages  are  based 
upon  data  derived  from  passenger  car 
mirrors  reflecting  headlamps  of 
passenger  cars  behind;  the  higher 
mounted  front  lamps  on  trucks  would 
only  Increase  the  glare.  Separate 
experiments  covered  by  this  Report 
provided  subjective  data  which 
indicated  that  approximately  2.800 
candela  can  be  tolerated  before  the 
"Just  Acceptable"  De  Boer  glare  rating  is 
exceeded.  Above  this  value,  vehicle 
operators  would  be  distracted  from  the 
driving  task  for  the  time  required  to 
adjust  their  mirrors  to  eliminate  or 
lessen  the  glare.  Under  Standard  No. 
108.  the  maximum  allowable  intensity  of 
a  complying  lower  beam  is  2,700 
candela,  and  the  effect  of  the  proposal  is 
that  a  lower  beam  that  provides  the 
maximum  allowable  candela  could  not 
function  as  a  DRL  Thus,  NHTSA  has 
tentatively  concluded  that  2.600  candela 
appears  to  be  an  appropriate  value 
regardless  of  whether  the  DRL  is 
provided  by  the  lower  beam  of  a 


headlamp,  or  other  front  lamp.  It  should 
be  noted  that  some  European  countries 
have  or  are  proposing  an  upper  limit  of 
1.200  candela  because  of  their  concern 
for  preventing  glare.  NHTSA  is  also 
concerned  about  glare,  but  is  willing  to 
set  a  somewhat  higher  maximam 
because  U.S.  drivers  are  more 
accustomed  to  higher  glare  levels  than 
Europeans.  Thus,  an  upper  limit 
compatible  with  the  U.S.  lower  beam 
should  be  acceptable  to  U.S.  drivers. 

Hiotometry  would  be  tested  In 
accordance  with  SAE  1575  DEC88,  when 
a  test  voltage  of  12.8  +/-  0.20  mV  is 
applied  to  the  input  terminals  of  the  DRL 
lamp  switch  module  or  voltage-reducing 
equipment  whichever  Is  closer  to  the 
electrical  source  on  the  vehicle.  The  test 
distance  from  the  DRL  to  the  photometer 
would  be  not  less  than  60  feet  if  the  DRL 
is  optically  combined  with  a  headlamp, 
or  10  feet  if  the  DRL  Is  a  lamp,  or  is 
optically  combined  with  a  lamp  other 
than  a  headlamp, 

D.  Turn  Signal  ^f asking  Effect 

The  1987  proposal  prohibited 
operation  of  a  DRL  when  a  turn  signal  or 
hazard  warning  signal  is  activated  If  the 
distance  from  the  lighted  edge  of  the 
DRL  to  the  optical  axis  of  the  turn  signal 
lamp  were  less  than  4  inches.  NHTSA 
continues  to  be  concerned  about  the 
potential  of  a  DRL  to  "mask"  the  turn  or 
hazard  warning  signal.  Under  the  new 
proposal,  the  distance  from  the  lighted 
edge  of  the  DRL  to  the  optical  axis 
(filament  center]  of  the  front  turn  signal 
lamp  must  be  not  less  than  4  inches, 
except  if  the  turn  signal  lamp  complies 
with  the  increased  intensity 
specifications  of  S5.3.1.7  of  Standard  No. 
108,  or,  alternatively.  If  the  DRL  is 
deactivated  when  the  turn  or  hazard 
warning  signal  is  on. 

E.  Lens  Marking 

Under  the  1987  proposal,  there  would 
have  been  no  requirement  to  identify  the 
lamps  used  as  DRLs.  However,  in 
commenting  on  that  proposal,  States 
asked  for  a  lens  marking  requirement  In 
their  view.  State  enforcement  and 
vehicle  Inspection  officials  would  be 
unable  to  distinguish  between  legal  and 
illegal  lamps  and  lamp  combinations  in 
the  absence  of  marking.  States  such  as 
Nebraska  and  South  Dakota,  which  do 
not  allow  use  of  parking  lamps  alone, 
may  penalize  vehicle  operators  If 
parking  lamps  are  used  as  DRLs. 
NHTSA  has  tentatively  concluded  that 
these  arguments  have  merit  and. 
further,  that  resolution  of  preemption 
questions  would  be  assisted  by  a  clear 
designation  of  the  lamps  used  as  DRLs. 
These  lamps  would  be  marked  "DRL"  In 
letters  not  less  than  4nim  high.  A  lamp 


that  optically  combines  a  DRL  with  • 
headlamp  would  be  exempt  from  this 
requirement 

Other  Issues  on  Which  Comment  Is 
Requested 

Standard  No.  108  presently  requires 
the  taillamps  and  side  marker  lamps  to 
be  activated  simultaneously  with  the 
headlamps.  The  question  arises 
whether,  when  a  DRL  Is  optically 
combined  with  a  headlamp,  the 
taillamps  and  side  marker  lamps  must 
also  be  activated.  Because  there  is  a  fuel 
economy  penalty  associated  with  side 
and  rear  lamp  use.  it  is  possible  that 
manufacturers  combining  DRLs  with 
headlamps  will  not  wish  to  activate 
simultaneously  the  side  and  rear  lamps. 
Furthermore,  data  exist  from  some 
studies  conducted  on  high  mounted  stop 
lamps  that  indicate  a  negative  safety 
effect  can  exist  when  the  taillamps  are 
activated.  This  occurred  because  the 
stop  lamps  were  not  as  readily 
perceived  on  some  cars  when  the 
taillamps  were  on.  NHTSA  requests 
comments  on  whether  a  prohibition 
against  activation  of  the  taillamps  and 
side  marker  lamps  is  appropriate  when 
a  DRL  is  optically  combined  with  a 
headlamp. 

NHTSA  is  concerned  about  the 
possible  Increases  In  rear  crashes  from 
the  effect  of  daytime  taillamp  operation 
upon  the  efficacy  of  the  stop  lamp 
signal.  The  presence  of  the  CHMSL 
ought  to  provide  an  unmistakable  signal, 
even  If  the  taillamps  and  other  stop 
lamps  are  combined  in  the  same  lamp 
housing.  However,  the  NHTSA  Report 
"An  Evaluation  of  Center  High  Mounted 
Stoplamps"  (DOT-HS-807442)  showed 
that  the  greatest  accident  reduction 
benefit  occurred  during  daylight  (a  20 
percent  reduction,  compared  with  an  8 
percent  reduction  during  dusk, 
nighttime,  and  dawn).  The  CHMSL  may 
provide  greater  benefits  when  the 
taillamps  are  off.  Thus,  NHTSA  requests 
that  commenters  address  the  issue  of 
whether  daytime  taillamp  operation 
could  also  lessen  the  effectiveness  of  the 
center  stop  lamp. 

One  intent  of  this  rulemaking  action  is 
that  a  final  rule  would  assist  the  States 
in  adopting  their  own  laws  regarding 
use  of  DRLs,  so  that  State  and  Federal 
standards  would  be  Identical.  If  and 
when  there  are  data  to  prove  DRLs  have 
significant  safety  benefits,  NHTSA  will 
set  a  minimum  performance  level  for 
them.  NHTSA's  research  shows  that 
1600  candela  is  required  to  provide  a 
significant  improvement  in  peripheral 
detection  at  the  high  ambient  light  levels 
found  in  the  U.S.  NHTSA  remains 
concerned  over  State  laws  that  may 
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inadvertently  preempt  ORLs.  and  is 
interested  in  receiving  comments  from 
States  which  may  disagree  with  the 
tentative  preemption  conclusions 
expressed  by  NHTSA  in  this  notice. 

This  proposed  regulation  indirectly 
affects  States  which  now  have  or  are 
considering  enacting  laws  to  require 
operation  of  the  headlamps  when  the 
windshield  wipers  are  activated.  The 
intent  of  these  laws  is  to  improve 
vehicle  detection  in  low  light  levels,  an 
intent  that  may  be  fulfilled  by  DRLs. 
NHTSA  wants  to  encourage  States  to 
allow  DRLs  as  an  alternative  to 
headlamps  in  their  wiper  use  laws. 
States  are  requested  to  comment  on  the 
impact  of  DRLs  on  such  laws. 

Finally,  a  rule  based  upon  this 
proposal  would  allow  DRLs  on  vehicles 
throughout  the  United  States.  As  GM 
mentioned,  this  would  afford  an 
opportunity  to  evaluate  DRL 
performance  under  the  broad  geographic 
and  road  conditions  throughout  the 
country.  However,  past  DRL  studies 
indicate  that  unless  evaluation  studies 
are  carefully  controlled,  the  results  are 
likely  to  be  misleading  or  inconclusive. 
NHTSA  is  interested  in  evaluating  the 
effectiveness  of  DRLs  in  the  U.S.  and 
requests  that  commenters  submit 
suggestions  as  to  how  this  might  best  be 
accomplished. 

Rulemaking  Analyses 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  preliminarily  considered 
the  economic  impacts  of  this  proposal 
and  has  made  a  tentative  determination 
that  it  is  not  major  within  the  meaning 
of  E.0. 12291  nor  significant  under 
Department  of  Transportation  policies 
and  procedures.  The  regulation 
proposed  is  not  mandatory  upon  persons 
otherwise  regulated  by  Standard  No. 
108.  therefore  there  is  no  cost  impact 
upon  any  manufacturer  who  does  not 
choose  to  offer  a  DRL  NHTSA  has  no 
information  on  whether  other 
manufacturers  would  avail  themselves 
of  the  option,  but  believes  that  the 
simple  modifications  required  to  wire 
existing  front  lamps  for  use  as  DRLs 
would  be  slight  Therefore,  preparation 
of  a  full  regulatory  evaluation  is  not 
warranted. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposal 
for  the  purposes  of  the  National 
Environmental  Policy  Act.  It  is  not 
anticipated  that  a  rule  based  on  the 
proposal  would  have  a  significant  effect 
upon  the  environment,  because  there  is 
no  requirement  that  a  manufacturer 


provide  DRLs.  As  noted  previously  in 
this  notice,  there  could  be  a  fuel 
economy  penalty  of  up  to  one  quarter 
mile  per  gallon,  depending  on  the  type  of 
DRL 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  proposal  in  relation  to 
the  Regulatory  Flexibiliiy  Act  I  certify 
that  this  proposal  would  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
because  its  adoption  would  not 
establish  a  mandatory  requirement  on 
regulated  persons.  Accordingly,  no 
initial  regulatory  flexibility  analysis  has 
been  prepared. 

Executive  Order  12612  (Federalism) 

This  proposal  has  also  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  NHTSA  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  Implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal  It  is 
requested  but  not  required  that  10  copies 
be  submitted.  All  comments  must  be 
limited  not  to  exceed  15  pages  in  length 
(49  CFR  553.21).  Necessary  attachments 
may  be  appended  to  these  submissions 
without  regard  to  the  15-page  limit  This 
hmitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
argimients  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel.  NHTSA,  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  docket  section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
iniformation  regulation  (49  CFR  part  512). 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above,  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
However,  the  rulemaking  action  may 
proceed  at  any  time  after  that  date,  and 
comments  received  after  the  closing 
date  and  too  late  for  consideration  in 


regard  to  the  action  will  be  treated  as 
suggestions  for  future  rulemaking.  The 
NHTSA  will  continue  to  file  relevant 
material  as  it  becomes  available  in  the 
docket  after  the  closing  date,  and  it  is 
recommended  that  Interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Fart  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571    [AMENDED] 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  571.108  Motor 
Vehicle  Safety  Standard  No.  108,  Lamps, 
Reflective  Devices,  and  Associated 
Equipment  be  amended  as  follows: 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 1403. 1407; 
delegation  of  authority  at  49  CFR  l.SO 

$571,108    [Amended] 

2.  Paragraph  S5.5.3  would  be  revised 
to  read: 

S5.5.3  The  tail  lamps  on  each  vehicle 
shbll  be  activated  when  the  headlamps 
are  activated  in  a  steady-burning  state, 
but  need  not  be  activated  if  the 
headlamps  are  activated  at  less  than  full 
intensity  as  permitted  by  paragraph 
S5.5.11(a). 

3.  New  paragraph  S5.5.11  would  be 
added  to  read: 

S5.5.11  (a)  Any  pair  of  lamps  on  the 
front  of  a  passenger  car.  multipurpose 
passenger  vehicle,  truck,  or  bus.  whether 
or  not  required  by  this  standard,  may  be 
wired  to  be  activated  in  a  steady 
burning  state  as  daytime  running  lamps 
(DRLs)  when  the  transmission  is  in  any 
position  other  than  park  or  neutral,  and 
to  be  deactivated  when  the  headlamp 
control  is  in  the  "headlamp  on"  position, 
provided  that  each  such  lamp: 

(1)  Does  not  have  a  beam  intensity 
that  exceeds  2.600  candela  when  tested 
in  accordance  with  Section  Sll  of  this 
standard; 

(2)  Is  permanently  marked  "DRL"  on 
its  lens  in  letters  not  less  than  4mm  high, 
imless  optically  combined  with  a 
headlamp; 

(3)  Is  designed  to  provide  the  same 
color,  and  that  it  is  one  of  the  following 
colors  as  defined  in  SAE  Standard  ]578 
MAY88:  white,  white  to  yellow,  whi'e  to 


selective  yellow,  selective  yello\ 
yellow; 

(4)  If  other  than  optically  comi 
with  a  turn  signal  lamp,  is  locate 
that  the  distance  from  the  edge  ( 
illuminated  surface  of  its  lens  to 
optical  axis  (filament  center)  of ' 
signal  lamp  is  not  less  than  4  inc 
mm),  unless  the  lamp  is  deactivc 
when  the  turn  signal  lamp  is  act 
or  unless  the  turn  signal  lamp  co 
to  paragraph  S5.3.1.7  of  this  star 
and 

(5)  If  optically  combined  with 
signal  lamp,  performs  in  accordi 
with  requirements  for  a  turn  sigi 
or  hazard  warning  system  lamp 
the  turn  signal  switch  or  hazard 
switch  is  activated. 

(b)  Any  pair  of  lamps  that  are 
required  by  this  standard  but  ar 
fulfill  the  specifications  of  subpi 
(a)  of  this  paragraph  shall  be  mc 
the  same  height,  which  shall  be 
than  83  inches  above  the  road  si 
measured  from  the  center  of  the 
the  vehicle  at  curb  weight  and  i 
symmetrically  disposed  about  t) 
vertical  centerline  of  the  vehicle 

5.  New  Section  Sll  would  be 
read:  ' 

Sll.  Photometric  Test  Specifii 
Paragraph  S5.5. 11(b).  A  lamp  th 
wired  in  accordance  with  parag 
S5.5.11  of  this  standard,  shall  b 
for  compliance  with  subparagra 
that  paragraph  in  accordance  w 
Standard  j575  DEC88  when  a  te 
voltage  of  12.8  -f-  /  -  0.20  mV  is 
to  the  input  terminals  of  the  lam 
module  or  voltage-reducing  equ 
whichever  is  closer  to  the  electi 
source  on  the  vehicle.  The  test  c 
from  the  lamp  to  the  photometei 
not  less  than  18.3  meters,  if  the  '. 
optically  combined  with  a  head 
is  a  separate  lamp,  and  not  less 
meters,  if  the  lamp  is  optically  c 
with  a  lamp,  other  than  a  headli 
is  required  by  this  standard. 

Issued  on:  August  6. 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemi 
[FR  Doc.  91-19016  Filed  8-«-91: 8:45 
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regard  to  the  action  will  be  treated  as 
suggestions  for  future  rulemaking.  The 
NHTSA  will  continue  to  file  relevant 
material  as  it  becomes  available  in  the 
docket  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjecto  in  49  CFR  Fart  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571    [AMENDED] 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  571.108  Motor 
Vehicle  Safety  Standard  No.  108,  Lamps, 
Reflective  Devices,  and  Associated 
Equipment  be  amended  as  follows: 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 1403, 1407; 
delegation  of  authority  at  49  CFR  l.SO 

SS71.108    [AnMfMM] 

2.  Paragraph  S5.5.3  would  be  revised 
to  read: 

S5.5.3  The  tail  lamps  on  each  vehicle 
shiall  be  activated  when  the  headlamps 
are  activated  in  a  steady-burning  state, 
but  need  not  be  activated  if  the 
headlamps  are  activated  at  less  than  full 
intensity  as  permitted  by  paragraph 
S5.5.11(a). 

3.  New  paragraph  S5.5.11  would  be 
added  to  read: 

S5.5.11  (a)  Any  pair  of  lamps  on  the 
front  of  a  passenger  car,  multipurpose 
passenger  vehicle,  truck,  or  bus,  whether 
or  not  required  by  this  standard,  may  be 
wired  to  be  activated  in  a  steady 
burning  state  as  daytime  running  lamps 
(DRLs)  when  the  transmission  is  in  any 
position  other  than  park  or  neutral,  and 
to  be  deactivated  when  the  headlamp 
control  is  in  the  "headlamp  on"  position, 
provided  that  each  such  lamp: 

(1)  Does  not  have  a  beam  intensity 
that  exceeds  2,600  candela  when  tested 
in  accordance  with  Section  Sll  of  this 
standard; 

(2)  Is  permanently  marked  "DRL"  on 
its  lens  in  letters  not  less  than  4mm  high, 
imless  optically  combined  with  a 
headlamp; 

(3)  Is  designed  to  provide  the  same 
color,  and  that  it  is  one  of  the  following 
colors  as  defined  in  SAE  Standard  ]S78 
MAY88:  white,  white  to  yellow,  whi'e  to 


selective  yellow,  selective  yellow,  or 
yellow; 

(4)  If  other  than  optically  combined 
with  a  turn  signal  lamp,  is  located  so 
that  the  distance  from  the  edge  of  the 
illuminated  surface  of  its  lens  to  the 
optical  axis  (filament  center)  of  the  turn 
signal  lamp  is  not  less  than  4  inches  (100 
mm),  unless  the  lamp  is  deactivated 
when  the  turn  signal  lamp  is  activated 
or  unless  the  turn  signal  lamp  conforms 
to  paragraph  S5.3.1.7  of  this  standard; 
and 

(5)  If  optically  combined  with  a  tiirn 
signal  lamp,  performs  in  accordance 
with  requirements  for  a  turn  signal  lamp 
or  hazard  warning  system  lamp  when 
the  turn  signal  switch  or  hazard  warning 
switch  is  activated. 

(b)  Any  pair  of  lamps  that  are  not 
required  by  this  standard  but  are  used  to 
fulfill  the  specifications  of  subparagraph 
(a)  of  this  paragraph  shall  be  mounted  at 
the  same  height,  which  shall  be  not  more 
than  83  inches  above  the  road  surface 
measured  from  the  center  of  the  lamp  on 
the  vehicle  at  curb  weight,  and  shall  be 
symmetrically  disposed  about  the 
vertical  centerline  of  the  vehicle. 

5.  New  Section  Sll  would  be  added  to 
read: 

Sll.  Photometric  Test  Specified  in 
Paragraph  S5.5.11(b).  A  lamp  that  is 
wired  in  accordance  with  paragraph 
S5.5.11  of  this  standard,  shall  be  tested 
for  compliance  with  subparagraph  (b)  of 
that  paragraph  in  accordance  with  SAE 
Standard  J575  DEC88  when  a  test 
voltage  of  12.8  +/—  0.20  mV  is  applied 
to  the  input  terminals  of  the  lamp  switch 
module  or  voltage-reducing  equipment, 
whichever  is  closer  to  the  electrical 
source  on  the  vehicle.  The  test  distance 
from  the  lamp  to  the  photometer  shall  be 
not  less  than  18.3  meters,  if  the  lamp  is 
optically  combined  with  a  headlamp,  or 
is  a  separate  lamp,  and  not  less  than  3 
meters,  if  the  lamp  is  optically  combined 
with  a  lamp,  other  than  a  headlamp,  that 
is  required  by  this  standard. 

Issued  on:  August  6. 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-19016  Filed  8-0-91;  8:45  am] 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  Standard  213,  Child  Restraint 
Systems.  The  standard  currently  does 
not  require  that  a  child  restraint  comply 
with  its  occupant  excursion  and  seat 
inversion  limits  in  a  particular 
adjustment  position  if  the  restraint's 
manufacturer  warns  consumers  that  the 
restraint  is  not  intended  for  use  in  motor 
vehicles  or  aircraft  when  it  is  in  that 
position.  NHTSA  would  amend  the 
standard  so  that  a  warning  could  no 
longer  be  used  to  exclude  an  adjustment 
position  from  the  occupant  exctirsion 
and  seat  inversion  limits.  To  clarify  the 
effect  of  removing  the  exclusion,  the 
agency  proposes  also  to  add  language 
expressly  requiring  restraint  systems  for 
use  in  motor  vehicles  or  aircraft  to  meet 
the  requirements  of  the  standard  while 
adjusted  to  any  adjustment  position 
(including  seat  back  angle  adjustment 
positions  and  restraint  belt  anchorage 
and  routing  positions).  These 
amendments  would  improve  safety  by 
removing  the  possibility  that  child 
restraints  adjusted  to  positions 
inappropriate  for  use  in  motor  vehicles 
or  aircraft  are  used  in  those  positions 
when  transporting  children. 
dates:  Comments  on  this  notice  must  be 
received  by  the  agency  no  later  than 
September  28. 1991.  The  proposed 
effective  date  is  160  days  after  the  date 
of  publication  of  the  fmal  rule. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number 
and  be  submitted  in  writing  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  room  5109, 400 
Seventh  Street,  SW.,  Washington,  DC, 
20590.  Telephone:  (202)  366-5267.  Docket 
hours  are  9:30  a.m.  to  4  pjn.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  George  Mouchahoir.  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St,  SW.,  Washington.  DC, 
20590.  Telephone:  (202)  366-4919. 
SUPPLEMENTARY  INFORMATION:  This 

notice  proposes  to  amend  the  occupant 
excursion  (S5.1.3)  and  seat  inversion 
(S8.2)  requirements  of  Standard  213, 
Child  Restraint  Systems,  which 
currently  do  not  apply  to  any  seat 
adjustment  position  that  the  restraint's 
manufacturer  warns  consumers  against 
using  in  motor  vehicles  or  aircraft. 
NHTSA  would  amend  the  standard  so 
that  such  a  warning  would  not  exclude 
an  adjustment  position  from  the 
occupant  excursion  and  seat  inversion 
limits.  Additionally,  this  notice  proposes 
to  remove  the  provision  that  specifies 


how  such  a  warning  is  to  be  provided.  In 
addition,  to  clarify  the  effect  of 
removing  the  exclusion,  the  agency 
would  amend  S5  to  expressly  require 
child  restraint  systems  for  use  in  motor 
vehicles  or  aircraft  or  both  to  meet  the 
requirements  of  the  standard  while 
adjusted  to  any  adjustment  position. 

The  agency  is  issuing  this  notice  in 
response  to  a  petition  for  rulemaking 
from  Consumer  Action  (CA)  and  the 
Center  for  Auto  Safety  (CAS). 

Background 

This  rulemaking  highlights  the 
relationship  between  the  test  procedures 
specified  in  Standard  213  and  the 
performance  required  of  a  safety  seat. 
The  National  Traffic  and  Motor  Vehicle 
Safety  Act  requires  child  safety  seat 
manufacturers  to  certify  each  seat  as 
complying  with  Standard  213.  NHTSA 
checks  the  validity  of  the  certification 
by  evaluating  the  seat's  performance 
when  tested  in  accordance  with  the 
procedures  (S6,  S8)  specified  in  the 
standard.  The  procedures  for  the 
dynamic  sled  and  seat  inversion  test 
generally  specify  that  NHTSA  will 
install  the  child  seat  on  a  simulated  car 
or  aircraft  passenger  seat  "in 
accordance  with  the  manufacturer'a 
instructions"  provided  to  the  consumer. 
The  consumer  instructions  provide 
languge  and  diagrams  on  installing  the 
seat  in  motor  vehicles  or  aircraft, 
positioning  a  child  in  the  seat  and 
adjusting  the  seat  to  fit  the  child.  The 
child  safety  seat  must  be  capable  of 
meeting  Standard  213's  requirements  at 
all  adjustment  positions  that  the 
manufacturer  intends  for  use  in  motor 
vehicles  or  aircraft,  as  evidenced  by  the 
manufacturer's  instructions  to  the 
consumer. 

A  manufacturer  is  permitted  to 
manufacture  a  child  safety  seat  with 
adjustable  positions  that  may  be 
suitable  for  use  in  a  place  such  as  a 
home,  but  not  inside  a  motor  vehicle  or 
aircraft.  Such  a  child  safety  seat  will  not 
be  subjected  to  the  occupant  excursion 
limit  or  the  inversion  test  while  adjusted 
to  those  positions  if  the  child  safety  seat 
is  accompanied  by  appropriate 
warnings. 

With  regard  to  motor  vehicle  use,  the 
following  warning  is  required  by 
S5.5.2(i)  of  the  standard  to  appear  on  the 
child  safety  seat's  label: 

In  the  case  of  each  child  restraint  system 
which  is  not  intended  for  use  in  motor 
vehicles  at  certain  adjustmep*  poaitions, 
(label  the  restraint  with)  the  following 
statement  inserting  the  manufacturer'B 
adjustment  reatiictions. 


38106 Federal  Register  /  Vol.  56,  No.  155  /  Monday.  August  12.  1991  /  Proposed  Rules 


DO  NOT  USE  THE . 


ADJUSTMENT  POSmON(S)  OF  THIS 
CHILD  RESTRAINT  IN  A  MOTOR  VEHICLE. 

A  similar  warning  is  required  by  S8.1 
for  aircraft.  That  section  states: 

In  the  case  of  child  restraint  which  is  not 
intended  for  use  in  aircraft  at  certain 
adjustment  positions,  the  following 
statement,  with  the  manufacturer's 
restrictions  inserted,  shall  be  included  in  the 
instructions. 

DO  NOT  USE  THE 

ADJUSTMENT  POSmON{S)  OF  THIS 
CHILD  RESTRAINT  IN  AIRCRAFT. 

The  Petition 

CA  and  CAS  petitioned  to  remove 
S5.5.2(i)  from  the  standard.  They  sought 
the  amendment  because  the  petitioners 
believed  that  the  warning  label  required 
by  S5.5.2(i)  is  insufficient  to  ensure  that 
a  child  restraint  system  will  not  be  used 
in  the  restricted  positions  in  a  motor 
vehicle.  The  petitioners  believed  that 
warning  labels  generally  "do  not 
produce  desired  consumer  behavior"  for 
a  variety  of  reasons:  Consumers  may 
believe  that  the  warning  does  not  apply 
to  them;  the  warning  may  lose  its 
effectiveness  over  time;  the  warning 
may  not  impart  sufficient  information  on 
safety  risks;  or  a  consumer  may  not 
notice  or  read  the  warning.  Also,  the 
petitioners  believed  that  S5.5.2(i) 
provides  a  "loophole"  that  permits 
manufacturers  to  limit  the  application  of 
the  standard  by  means  of  a  warning 
label. 

The  agency  granted  the  petition  in 
March  1990  to  further  evaluate  the 
issues  raised  by  the  petition. 

Agency  Decision 

Motor  Vehicle  Use 

NHTSA  has  tentatively  decided  to 
remove  S5.1.3's  exclusion  of  restricted 
adjustment  positions  from  the  occupant 
excursion  requirements,  and  to  remove 
paragraph  S5.5.2(i)  regarding  the 
warning  against  motor  vehicle  use. 
Since  amending  S5.1.3  and  removing 
S5.5.2(i)  alone  may  not  clearly  indicate 
what  performance  is  required  of  each 
adjustment  position,  ^fHTSA  has  also 
tentatively  decided  to  clarify  the 
introductory  paragraph  of  S5  to  state 
that  each  child  restraint  shall  meet  the 
requirements  of  Standard  213  "at  all 
adjustment  positions  (including,  but  not 
limited  to  each  seat  back  angle 
adjustment  position  and  each  restraint 
belt  anchorage  and  routine  position], 
when  tested  in  accordance  with  S6.1." 
The  effect  of  this  amendment  to  S5 
would  be  to  ensure  that  each  adjustment 
position  is  capable  of  providing  an 
acceptable  level  of  occupant  safety. 

When  the  agency  upgraded  Standard 
213  in  1979  to  specify  30-mph  sled 


testing  of  child  safety  seats,  the  agency 
permitted  manufacturers  to  warn 
consumers  that  a  child  seat  may  have  a 
particular  position  to  which  it  should  not 
be  adjusted  and  used  in  a  motor  vehicle. 
At  the  same  time,  NHTSA  urged 
manufacturers,  in  the  preamble  to  the 
1979  rule,  not  to  include  any  adjustment 
positions  for  their  restraints  which 
should  not  be  used  in  a  motor  vehicle.  44 
FR  72133  (December  13. 1979).  The 
agency  believed  it  was  uimecessary  to 
specify  that  a  child  seat  is  to  be  tested 
in  all  adjustment  positions,  regardless  of 
whether  the  manufactiirer  intended  that 
all  of  those  positions  be  used  when  the 
seat  is  in  a  motor  vehicle  because 
NHTSA  believed  manufacturers  would 
take  voluntary  steps  to  eliminate  those 
positions. 

Based  on  available  information,  the 
agency  believes  that  most 
manufacturers  have  eliminated 
adjustment  positions  that  are  not 
intended  for  motor  vehicle  use.  In  an 
informal  survey  of  15  child  safety  seats, 
the  agency  did  not  find  any  seat 
currently  being  manufactured  that  is 
labeled  with  a  warning  not  to  use  an 
adjustment  position  (e.g.,  the  fully 
reclined  position]  in  a  motor  vehicle. 

Although  the  seats  currently  in 
production  are  being  manufactured  to 
meet  Standard  213  in  all  adjustment 
positions,  the  agency  believes  the 
amendments  proposed  in  this  NPRM  are 
needed  to  ensure  that  no  restricted 
position  will  be  included  in  future  seats. 
NHTSA  is  especially  concerned  that,  in 
the  past  some  seats  were  manufactured 
with  the  fully  reclined  position 
designated  as  a  restricted  position. 
Some  parents  are  likely  to  conclude  that 
that  position  is  the  one  most  confortable 
for  the  child  (especially  if  the  child  is 
sleepy  or  asleep]  and  the  most 
convenient  for  the  parent.  A  parent 
might  therefore  choose  to  use  the 
restricted  position  without  realizing  that 
the  position  was  not  intended  to  provide 
occupant  protection  in  a  crash  or  even  if 
the  parent  knows  about  the  limitation  on 
that  position.  The  agency  is  unaware  of 
a  justification  for  the  restricted 
adjustment  positions  that  su^iciently 
outweighs  the  likelihood  that  the  seat 
will  be  misused  and  the  risk  to  safety 
unacceptably  increased. 

Aircraft 

Similariy,  the  agency  tentatively 
concludes  that  adjustment  positions  that 
are  not  intended  to  be  used  in  aircraft 
should  not  be  allowed,  because  these 
positions  seem  to  be  ones  likely  to  be 
used.  NHTSA  believes  that  most 
manufacturers  have  eliminated 
adjustment  positions  that  are  not 
intended  for  aircraft  use.  Nevertheless. 


the  agency  seeks  to  ensure  that  no  child 
seats  with  a  restricted  position  will  be 
manufactured  in  the  future.  Thus. 
NHTSA  proposes  to  amend  S8.1  and  8.2 
of  Standard  213. 

Need  For  Warnings 

However,  the  agency  does  not  agree 
with  the  petitioners'  belief  that  warning 
labels  are  generally  insufficient  to 
produce  desired  behaviors  in  the 
persons  to  whom  the  labels  are 
addressed.  Labels  and  instructional 
manuals  that  impart  safety  warnings 
and  other  information  are  required  by 
Standard  213  to  inform  consumers  how 
they  can  obtain  the  maximum  level  of 
safety  from  the  seat.  Labels  and 
manuals  help  inform  users  about  aspects 
of  child  safety  seats  that  may  not  be 
known  to  the  consumer  or  evident  from 
the  configuration  of  the  seats,  and  help 
remind  users  about  the  correct  use  of  the 
seat.  The  agency  believes  consumers 
will  use  the  information  to  their  and 
their  children's  benefit. 

Further,  warning  labels  and 
instructional  manuals  help  facilitate  the 
manufacture  of  a  wide  variety  of  child 
safety  seat  designs,  such  as  the 
"convertible"  child  safety  seat,  which 
satisfies  a  consumer  demand  for  the 
seats.  A  convertible  seat  is  one  designed 
for  use  by  both  infants  and  toddlers. 
Many  consumers  prefer  to  purchase  a 
convertible  child  safety  seat  for  the  cost 
savings;  one  seat  (a  convertible  child 
seat]  need  be  purchased  instead  of  two 
(an  infant  restraint  and  a  toddler  seat]. 
For  most  convertible  seats,  certain 
adjustment  positions  on  the  seat  are 
designed  only  for  toddlers,  while  others 
of  its  adjustment  positions  are  suitable 
only  for  infants.  Manufacturers  are  able 
to  produce  convertible  seats  because 
they  can  label  the  seat  with  information 
about  which  positions  are  intended  for 
t<se  with  children  of  different  ages.  (As 
stated  above.  NHTSA  considers  these 
instructions  in  determining  how  the 
agency  will  test  the  seat.]  Due  to  the 
popularity  of  convertible  seats  with 
consumers,  NHTSA  believes  the  usage 
rate  for  child  safety  seats  in  general  is 
as  high  as  it  is  (80  percent  for  infants 
and  toddlers  under  5  year  old]  bcause  of 
the  availability  of  covertible  seats. 

NHTSA  emphasizes  that  by 
amending  S5,  S5.1.3.  S8.1  and  S8.2  and 
removing  S5.5.2(i),  the  agency  intends  to 
prohibit  the  manufacture  of  child  safety 
seats  with  adjustment  positions  that 
should  not  be  used  by  any  child  In  a 
motor  vehicle  or  aircraft.  The  agency 
does  not  intend  to  prohibit  ^he 
manufacture  of  converti'uie  seats,  and 
the  agency  does  not  believe  the 
proposed  amendment  would  have  that 


result.  This  is  because  the  pro 
amendment  of  S5  would  conti: 
allow  a  manufacturer  to  speci 
installation  instructions  how  t 
should  he  installed  for  childre 
different  sizes  and  how  the  ch 
occupant  should  be  positionec 
as  each  position  to  which  the 
be  adjusted  is  intended  for  usi 
motor  vehicle.  The  agency  do< 
believe  convertible  seats  shoi 
prohibited.  While  a  convertibl 
may  have  restrictions  on  the  i 
adjustment  position  with  chile 
certain  ages,  the  restrictions  d 
prohibit  the  use  of  the  positioi 
children.  Thus,  the  position  se 
motor  vehicle  safety  need  for 
population  of  children,  unlike 
that  is  designed  without  such 
mind  for  any  population. 

Typographical  Correction 

NHTSA  would  correct  S5.3. 
Standard  213.  That  paragraph 
"Each  add-on  child  restraint  s 
shall  have  no  means  designed 
attaching  the  system  to  a  vehi 
cushion  and  vehicle  seat  bad 
component  (except  belts]  that 
designed  to  be  inserted  betwe 
vehicle  seat  cushion  and  vehi 
back."  (Emphasis  added.] 

The  language  emphasized  a 
should  read:  "seat  cushion  or 
seat  back."  The  word  "and"  v 
submitted  for  "or"  by  the  Fed^ 
Register  in  a  January  22. 1988 
amendment  of  Standard  213  [l 
1/33).  Until  that  amendment 
Eiandard  had  used  "or,"  and  t 
agency's  intent  was  to  contini 
"or."  "The  corrected  paragrapl 
leard:  "Each  add-on  child  resti 
system  shall  have  no  means  c 
for  attaching  the  system  to  a  i 
seat  cushion  or  vehicle  scat  b 
component  (except  belts)  thai 
designed  to  be  inserted  betwc 
vehicle  seat  cushion  and  vehi 
back." 

Rulemaking  Analyses  and  No 

Executive  Order  12291  (Fedei 
Regulation)  and  DOT Regulai 
Policies  and  Procedures 

NHTSA  has  examined  the  i 
this  rulemaking  action  and  de 
tiiat  it  is  not  major  within  the 
of  Executive  Order  12291  or  s 
within  the  meaning  of  the  De] 
Transportation's  regulatory  p 
procedures.  NHTSA  has  furth 
determined  that  the  effects  of 
rulemaking  are  minor  and  tha 
preparation  of  a  full  preliminf 
regulatory  evaluation  is  not  w 
The  agency  does  not  anticipa 
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the  agency  seeks  to  ensure  that  no  child 
seats  with  a  restricted  position  will  be 
manufactured  in  the  future.  Thus, 
NHTSA  proposes  to  amend  S8.1  and  8.2 
of  Standard  213. 

Need  For  Warnings 

However,  the  agency  does  not  agree 
with  the  petitioners'  heWef  that  warning 
labels  are  generally  insufficient  to 
produce  desired  behaviors  in  the 
persons  to  whom  the  labels  are 
addressed.  Labels  and  instructional 
manuals  that  impart  safety  warnings 
and  other  information  are  required  by 
Standard  213  to  inform  consumers  how 
they  can  obtain  the  maximum  level  of 
safety  from  the  seat.  Labels  and 
manuals  help  inform  users  about  aspects 
of  child  safety  seats  that  may  not  be 
known  to  the  consumer  or  evident  from 
the  configuration  of  the  seats,  and  help 
remind  users  about  the  correct  use  of  the 
seat.  The  agency  believes  consumers 
will  use  the  information  to  their  and 
their  children's  benefit. 

Further,  warning  labels  and 
instructional  manuals  help  facilitate  the 
manufacture  of  a  wide  variety  of  child 
safety  seat  designs,  such  as  the 
"convertible"  child  safety  seat,  which 
satisfies  a  consumer  demand  for  the 
seats.  A  convertible  seat  is  one  designed 
for  use  by  both  infants  and  toddlers. 
Many  consumers  prefer  to  purchase  a 
convertible  child  safety  seat  for  the  cost 
savings;  one  seat  (a  convertible  child 
seat]  need  be  purchased  instead  of  two 
(an  infant  restraint  and  a  toddler  seat). 
For  most  convertible  seats,  certain 
adjustment  positions  on  the  seat  are 
designed  only  for  toddlers,  while  others 
of  its  adjustment  positions  are  suitable 
only  for  infants.  Manufacturers  are  able 
to  produce  convertible  seats  because 
they  can  label  the  seat  with  information 
about  which  positions  are  intended  for 
I'se  with  children  of  different  ages.  (As 
stated  above,  NHTSA  considers  these 
instructions  in  determining  how  the 
agency  will  test  the  seat.)  Due  to  the 
popularity  of  convertible  seats  with 
consumers,  NHTSA  believes  the  usage 
rate  for  child  safety  seats  in  general  is 
as  high  as  it  is  (80  percent  for  infants 
and  toddlers  under  5  year  old)  bcause  of 
the  availability  of  covertible  seats. 

NHTSA  emphasizes  that,  by 
amending  S5,  S5.1.3,  S8.1  and  S8.2  and 
removing  S5.5.2(i).  the  agency  intends  to 
prohibit  the  manufacture  of  child  safety 
seats  with  adjustment  positions  that 
should  not  be  used  by  any  child  in  a 
motor  vehicle  or  aircraft.  The  agency 
does  not  intend  to  prohibit  ^he 
manufacture  of  convertiliie  seats,  and 
the  agency  does  not  believe  the 
proposed  amendment  would  have  that 


result.  This  is  because  the  proosed 
amendment  of  S5  would  continue  to 
allow  a  manufacturer  to  specify  in  the 
i:,sfallation  instructions  how  the  seat 
should  be  installed  for  children  of 
different  sizes  and  how  the  child 
occupant  should  be  positioned,  as  long 
as  each  position  to  which  the  seat  can 
be  adjusted  is  intended  for  use  in  a 
motor  vehicle.  The  agency  does  not 
believe  convertible  seats  should  be 
prohibited.  While  a  convertible  seat 
may  have  restrictions  on  the  use  of  an 
adjustment  position  with  children  of 
certain  ages,  the  restrictions  do  not 
prohibit  the  use  of  the  position  for  all 
children.  Thus,  the  position  serves  a 
motor  vehicle  safety  need  for  a 
population  of  children,  unlike  a  position 
that  is  designed  without  such  safety  in 
mind  for  any  population. 

Typographical  Correction 

NHTSA  would  correct  S5.3.1  of 
Standard  213.  That  paragraph  states: 
"Each  add-on  child  restraint  system 
shall  have  no  means  designed  for 
attaching  the  system  to  a  vehicle  seat 
cushion  and  vehicle  seat  back  and  no 
component  (except  belts)  that  is 
designed  to  be  inserted  between  the 
vehicle  seat  cushion  and  vehicle  seat 
b^ck."  (Emphasis  added.) 

The  language  emphasized  above 
should  read:  "seat  cushion  or  vehicle 
scat  back."  The  word  "and"  was 
submitted  for  "or"  by  the  Federal 
Register  in  a  January  22, 1988 
amendment  of  Standard  213  (53  FR 
1/83).  Until  that  amendment,  the 
Eiandard  had  used  "or,"  and  the 
agency's  intent  was  to  continue  to  use 
"or."  The  corrected  paragraph  would 
lestd:  "Each  add-on  child  restraint 
system  shall  have  no  means  designed 
for  attaching  the  system  to  a  vehicle 
seat  cushion  or  vehicle  scat  back  and  no 
component  (except  belts)  that  is 
designed  to  be  inserted  between  the 
vehicle  seat  cushion  and  vehicle  seat 
back." 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
tiiat  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  significant 
within  the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  NHTSA  has  further 
determined  that  the  effects  of  this 
rulemaking  are  minor  and  that 
preparation  of  a  full  preliminary 
regulatory  evaluation  is  not  warranted. 
The  agency  does  not  anticipate  that 


manufactiu'ers  would  be  significantly 
affected.  Based  on  ava'lable  data, 
NHTSA  believes  that  all  child  safety 
seats  currently  in  production  are  being 
manufactured  to  meet  the  requirements 
of  Standard  213  in  all  adjustment 
positions.  Thus,  the  agency  estimates 
that  no  additional  costs  would  be 
incurred  by  manufactiu'ers  if  the 
proposed  amendment  were  adopted. 

Because  all  currently  manufactured 
safety  seats  already  meet  the  proposed 
requirements,  the  agency  does  not 
anticipate  a  potential  reduction  in 
injuries  or  fatalities  if  the  proposal  is 
adopted.  However,  NHTSA  believes 
amending  S5,  S5.1.3,  S8.1  and  S8.2,  and 
removing  S5.52(i)  would  ensure  that  the 
current  level  of  safety  provided  by  seats 
is  maintained  by  preventing  the 
manufacture  of  adjustment  positions 
that  are  incapable  of  providing  proper 
protection  in  a  motor  vehicle  or  aircraft. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  Six 
of  the  eight  manufactiu'ers  currently 
producing  child  safety  seats  are  not 
small  businesses.  Regardless  of  the 
number  of  small  entities,  NHTSA 
believes  the  economic  impact  on  them 
would  not  be  significant,  since  the 
egency  believes  that  currently,  all  child 
safety  seats  are  being  manufactured  to 
meet  the  proposed  amendments.  The 
agency  believes  that  there  would  not  be 
any  impact  on  the  cost  of  most  child 
scats,  and  that  small  organizations  and 
governmental  jurisdictions  that 
purchase  these  seats  would  not  be 
significantly  affected  by  the  proposals. 
In  view  of  tiie  above,  the  agency  has  not 
prepared  an  initial  regulatory  flexibility 
analysis. 

Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  the  agency  has  determined 
that  this  proposal  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 


Comments  on  the  Proposal 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copios 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiaUty,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  Hied  after  Ihe  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
maiL 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571-{AMEN[>ED] 

In  consideration  of  the  foregoing. 
r^HTSA  proposes  to  amend  49  CFR  part 
571  as  set  forth  below. 
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DO  NOT  USE  THE 

ADIUSTMENT  POSmON(S)  OF  THIS 
CHILD  RESTRAINT  IN  A  MOTOR  VEHICLE. 

A  similar  warning  is  required  by  S8.1 
for  aircraft.  That  section  states: 

In  the  case  of  child  restraint  which  is  not 
intended  for  use  in  aircraft  at  certain 
adjustment  positions,  the  following 
statement,  with  the  manufacturer's 
restrictions  inserted,  shall  be  included  in  the 
instructions. 

DO  NOT  USE  THE 

ADJUSTMENT  POSmON(S)  OF  THIS 
CHILD  RESTRAINT  IN  AIRCRAFT. 

The  Petition 

CA  and  CAS  petitioned  to  remove 
S5.5.2(i)  from  the  standard.  They  sought 
the  amendment  because  the  petitioners 
believed  that  the  warning  label  required 
by  S5.5.2(i]  is  insufficient  to  ensure  that 
a  child  restraint  system  will  not  be  used 
in  the  restricted  positions  in  a  motor 
vehicle.  The  petitioners  believed  that 
warning  labels  generally  "do  not 
produce  desired  consumer  behavior"  for 
a  variety  of  reasons:  Consumers  may 
believe  that  the  warning  does  not  apply 
to  them;  the  warning  may  lose  its 
effectiveness  over  time;  the  warning 
may  not  impart  sufficient  information  on 
safety  risks;  or  a  consumer  may  not 
notice  or  read  the  warning.  Also,  the 
petitioners  believed  that  S5.5.2(i) 
provides  a  "loophole"  that  permits 
manufacturers  to  limit  the  application  of 
the  standard  by  means  of  a  warning 
label. 

The  agency  granted  the  petition  in 
March  1990  to  further  evaluate  the 
issues  raised  by  the  petition. 

Agency  Decision 

Motor  Vehicle  Use  ■ 

NHTSA  has  tentatively  decided  to 
remove  S5.1.3'8  exclusion  of  restricted 
adjustment  positions  from  the  occupant 
excursion  requirements,  and  to  remove 
paragraph  S5.5.2(i)  regarding  the 
warning  against  motor  vehicle  use. 
Since  amending  S5.1.3  and  removing 
S5.5.2(i]  alone  may  not  clearly  indicate 
what  performance  is  required  of  each 
adjustment  position.  NHTSA  has  also 
tentatively  decided  to  clarify  the 
introductory  paragraph  of  S5  to  state 
that  each  child  restraint  shall  meet  the 
requirements  of  Standard  213  "at  all 
adjustment  positions  (including,  but  not 
limited  to  each  seat  back  angle 
adjustment  position  and  each  restraint 
belt  anchorage  and  routine  position), 
when  tested  in  accordance  with  S6.1." 
The  effect  of  this  amendment  to  S5 
would  be  to  ensure  that  each  adjustment 
position  is  capable  of  providing  an 
acceptable  level  of  occupant  safety. 

When  the  agency  upgraded  Standard 
213  in  1979  to  specify  30-mph  sled 


testing  of  child  safety  seats,  the  agency 
permitted  manufacturers  to  warn 
consumers  that  a  child  seat  may  have  a 
particular  position  to  which  it  should  not 
be  adjusted  and  used  in  a  motor  vehicle. 
At  the  same  time,  NHTSA  urged 
manufacturers,  in  the  preamble  to  the 
1979  rule,  not  to  include  any  adjustment 
positions  for  their  restraints  which 
should  not  be  used  in  a  motor  vehicle.  44 
FR  72133  (December  13. 1979).  The 
agency  believed  it  was  unnecessary  to 
specify  that  a  child  seat  is  to  be  tested 
in  all  adjustment  positions,  regardless  of 
whether  the  manufacturer  intended  that 
all  of  those  positions  be  used  when  the 
seat  is  in  a  motor  vehicle  because 
NHTSA  believed  manufacturers  would 
take  voluntary  steps  to  eliminate  those 
positions. 

Based  on  available  information,  the 
agency  believes  that  most 
manufacturers  have  eliminated 
adjustment  positions  that  are  not 
intended  for  motor  vehicle  use.  In  an 
informal  survey  of  15  child  safety  seats, 
the  agency  did  not  fmd  any  seat 
currently  being  manufactured  that  is 
labeled  with  a  warning  not  to  use  an 
adjustment  position  (e.g..  the  fully 
reclined  position)  in  a  motor  vehicle. 

Although  the  seats  currently  in 
production  are  being  manufactiu'ed  to 
meet  Standard  213  in  all  adjustment 
positions,  the  agency  believes  the 
amendments  proposed  in  this  NPRM  are 
needed  to  ensure  that  no  restricted 
position  will  be  included  in  future  seats. 
NHTSA  is  especially  concerned  that,  in 
the  past  some  seats  were  manufactured 
with  the  fully  reclined  position 
designated  as  a  restricted  position. 
Some  parents  are  likely  to  conclude  that 
that  position  is  the  one  most  confortable 
for  the  child  (especially  if  the  child  is 
sleepy  or  asleep)  and  the  most 
convenient  for  the  parent.  A  parent 
might  therefore  choose  to  use  the 
restricted  position  without  realizing  that 
the  position  was  not  intended  to  provide 
occupant  protection  in  a  crash  or  even  if 
the  parent  knows  about  the  limitation  on 
that  position.  The  agency  is  unaware  of 
a  justification  for  the  restricted 
adjustment  positions  that  sufficiently 
outweighs  the  likelihood  that  the  seat 
will  be  misused  and  the  risk  to  safety 
imacceptably  increased. 

Aircraft 

Similariy.  the  agency  tentatively 
concludes  that  adjustment  positions  that 
are  not  intended  to  be  used  in  aircraft 
should  not  be  allowed,  because  these 
positions  seem  to  be  ones  likely  to  be 
used.  NHTSA  believes  that  most 
manufacturers  have  eliminated 
adjustment  positions  that  are  not 
intended  for  aircraft  use.  Nevertheless, 


the  agency  seeks  to  ensure  that  no  child 
seats  with  a  restricted  position  will  be 
manufactured  in  the  future.  Thus, 
NHTSA  proposes  to  amend  S8.1  and  8.2 
of  Standard  213. 

Need  For  Warnings 

However,  the  agency  does  not  agree 
with  the  petitioners'  belief  that  warning 
labels  are  generally  insufficient  to 
produce  desired  behaviors  in  the 
persons  to  whom  the  labels  are 
addressed.  Labels  and  instructional 
manuals  that  impart  safety  warnings 
and  other  information  are  required  by 
Standard  213  to  inform  consumers  how 
they  can  obtain  the  maximum  level  of 
safety  from  the  seat.  Labels  and 
manuals  help  inform  users  about  aspects 
of  child  safety  seats  that  may  not  be 
known  to  the  consumer  or  evident  from 
the  configuration  of  the  seats,  and  help 
remind  users  about  the  correct  use  of  the 
seat.  The  agency  believes  consumers 
will  use  the  information  to  their  and 
their  children's  benefit. 

Further,  warning  labels  and 
instructional  manuals  help  facilitate  the 
manufacture  of  a  wide  variety  of  child 
safety  seat  designs,  such  as  the 
"convertible"  child  safety  seat,  which 
satisfies  a  consumer  demand  for  the 
seats.  A  convertible  seat  is  one  designed 
for  use  by  both  infants  and  toddlers. 
Many  consumers  prefer  to  purchase  a 
convertible  child  safety  seat  for  the  cost 
savings;  one  seat  (a  convertible  child 
seat)  need  be  purchased  instead  of  two 
(an  infant  restraint  and  a  toddler  seat). 
For  most  convertible  seats,  certain 
adjustment  positions  on  the  seat  are 
designed  only  for  toddlers,  while  others 
of  its  adjustment  positions  are  suitable 
only  for  infants.  Manufacturers  are  able 
to  produce  convertible  seats  because 
they  can  label  the  seat  with  information 
about  which  positions  are  intended  for 
i<se  with  children  of  different  ages.  (As 
stated  above.  NHTSA  considers  these 
instructions  in  determining  how  the 
agency  will  test  the  seat.)  Due  to  the 
popularity  of  convertible  seats  with 
consumers.  NHTSA  beheves  the  usage 
rate  for  child  safety  seats  in  general  is 
as  high  as  it  is  (80  percent  for  infants 
and  toddlers  under  5  year  old)  bcause  of 
the  availability  of  covertible  seats. 

NHTSA  emphasizes  that,  by 
amending  S5,  S5.1.3.  S8.1  and  S8.2  and 
removing  S5.5.2(i),  the  agency  intends  to 
prohibit  the  manufacture  of  child  safety 
seats  with  adjustment  positions  that 
should  not  be  used  by  any  child  in  a 
motor  vehicle  or  aircraft.  The  agency 
does  not  intend  to  prohibit  ^he 
manufacture  of  convertible  seats,  and 
the  agency  does  not  believe  the 
proposed  amendment  would  have  that 
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result.  This  is  because  the  proc 
amendment  of  S5  would  contir 
allow  a  manufacturer  to  specif 
installation  instructions  how  tl 
should  be  installed  for  childrei 
different  sizes  and  how  the  chi 
occupant  should  be  positioned 
as  each  position  to  which  the  i 
be  adjusted  is  intended  for  use 
motor  vehicle.  The  agency  doe 
believe  convertible  seats  shou 
prohibited.  While  a  convertibl 
may  have  restrictions  on  the  u 
adjustment  position  with  child 
certain  ages,  the  restrictions  di 
prohibit  the  use  of  the  position 
children.  Thus,  the  position  sei 
motor  vehicle  safety  need  for  i 
population  of  children,  unlike  i 
that  is  designed  without  such  i 
mind  for  any  population. 

Typographical  Correction 

NHTSA  would  correct  S5.3.1 
Standard  213.  That  paragraph 
"Each  add-on  child  restraint  s; 
shall  have  no  means  designed 
attaching  the  system  to  a  vehi( 
cushion  and  vehicle  seat  back 
component  (except  belts)  that 
designed  to  be  inserted  betwei 
vehicle  seat  cushion  and  vehic 
back."  (Emphasis  added.) 

The  language  emphasized  al 
should  read:  "seat  cushion  or ' 
seat  back."  The  word  "and"  w 
submitted  for  "or"  by  the  Fedt 
Register  in  a  January  22. 1988 
emcndment  of  Standard  213  (5 
1/83).  Until  that  amendment,  t 
Eiandard  had  used  "or."  and  t] 
agency's  intent  was  to  continu 
"or."  "The  corrected  paragraph 
read:  "Each  add-on  child  restr 
system  shall  have  no  means  d 
for  attaching  the  system  to  a  v 
seat  cushion  or  vehicle  scat  hi 
component  (except  belts)  that 
designed  to  be  inserted  betwe 
vehicle  seat  cushion  and  vehit 
back." 

Rulemaking  Analyses  and  Noi 

Executive  Order  12291  (Feden 
Regulation)  and  DOTRegulat 
Policies  and  Procedures 

NHTSA  has  examined  the  ii 
this  rulemaking  action  and  de' 
that  it  is  not  major  within  the 
of  Executive  Order  12291  or  si 
within  the  meaning  of  the  Dep 
Transportation's  regulatory  pc 
procedures.  NHTSA  has  furthi 
determined  that  the  effects  of 
rulemaking  are  minor  and  thai 
preparation  of  a  full  prelimina 
regulatory  evaluation  is  not  w 
The  agency  does  not  anticipat 


JMI 


VIonday,  August  12.  1991  /  Proposed  Rules 


r      Federal  Register  /  Vol.  56.  No.  155  /  Monday,  August  12.  1991  /  Proposed  Rules  38107 


Fety  seats,  the  agency 
cturera  to  warn 
child  seat  may  have  a 
1  to  which  it  should  not 
sed  in  a  motor  vehicle. 
NHTSA  urged 
the  preamble  to  the 
iclude  any  adjustment 
restraints  which 
i  in  a  motor  vehicle.  44 
ler  13, 1979).  The 
was  uimecessary  to 
d  seat  is  to  be  tested 
)08itions.  regardless  of 
facturer  intended  that 
ins  be  used  when  the 
vehicle  because 
nanufacturers  would 
ps  to  eliminate  those 

ble  information,  the 
lat  most 
/e  eliminated 
tns  that  are  not 
r  vehicle  use.  In  an 
'  15  child  safety  seats. 
:  find  any  seat 
inufactured  that  is 
ming  not  to  use  an 
tn  (e.g..  the  fully 
in  a  motor  vehicle, 
ats  currently  in 
ng  manufactured  to 
I  in  all  adjustment 
icy  believes  the 
osed  in  this  NPRM  are 
hat  no  restricted 
eluded  in  future  seats, 
lly  concerned  that,  in 
ts  were  manufactured 
ned  position 
stricted  position, 
likely  to  conclude  that 
!  one  most  confortable 
cially  if  the  child  is 
md  the  most 
parent.  A  parent 
oose  to  use  the 
without  realizing  that 
ot  intended  to  provide 
in  in  a  crash  or  even  if 
about  the  limitation  on 
agency  is  unaware  of 
he  restricted 
ms  that  sufficiently 
lihood  that  the  seat 
id  the  risk  to  safety 
>ased. 


ency  tentatively 
ustment  positions  that 
}  be  used  in  aircraft 
wed.  because  these 
\ie  ones  likely  to  be 
eves  that  most 
re^liminated 
ns  that  are  not 
ift  use.  Nevertheless.  . 


the  agency  seeks  to  ensure  that  no  child 
seats  with  a  restricted  position  will  be 
manufactured  in  the  future.  Thus. 
NHTSA  proposes  to  amend  S8.1  and  8.2 
of  Standard  213. 

Need  For  Warnings 

However,  the  agency  does  not  agree 
with  the  petitioners'  belief  that  warning 
labels  are  generally  insufficient  to 
produce  desired  behaviors  in  the 
persons  to  whom  the  labels  are 
addressed.  Labels  and  instructional 
manuals  that  impart  safety  warnings 
and  other  information  are  required  by 
Standard  213  to  inform  consumers  how 
they  can  obtain  the  maximum  level  of 
safety  from  the  seat.  Labels  and 
manuals  help  inform  users  about  aspects 
of  child  safety  seats  that  may  not  be 
known  to  the  consumer  or  evident  from 
the  configuration  of  the  seats,  and  help 
remind  users  about  the  correct  use  of  the 
seat.  The  agency  believes  consumers 
will  use  the  information  to  their  and 
their  children's  benefit. 

Further,  warning  labels  and 
instructional  manuals  help  facilitate  the 
manufacture  of  a  wide  variety  of  child 
safety  seat  designs,  such  as  the 
"convertible"  child  safety  seat,  which 
satisfies  a  consumer  demand  for  the 
seats.  A  convertible  seat  is  one  designed 
for  use  by  both  infants  and  toddlers. 
Many  consumers  prefer  to  purchase  a 
convertible  child  safety  seat  for  the  cost 
savings;  one  seat  (a  convertible  child 
seat)  need  be  purchased  instead  of  two 
(an  infant  restraint  and  a  toddler  seat). 
For  most  convertible  seats,  certain 
adjustment  positions  on  the  seat  are 
designed  only  for  toddlers,  while  others 
of  its  adjustment  positions  are  suitable 
only  for  infants.  Manufacturers  are  able 
to  produce  convertible  seats  because 
they  can  label  the  seat  with  information 
about  which  positions  are  intended  for 
i<se  with  children  of  different  ages.  (As 
stated  above.  NHTSA  considers  these 
instructions  in  determining  how  the 
agency  will  test  the  seat.)  Due  to  the 
popularity  of  convertible  seats  with 
consumers.  NHTSA  beheves  the  usage 
rate  for  child  safety  seats  in  general  is 
as  high  as  it  is  (80  percent  for  infants 
and  toddlers  under  5  year  old)  bcause  of 
the  availability  of  covertible  seats. 

NHTSA  emphasizes  that,  by 
amending  S5,  S5.1.3,  S8.1  and  S8.2  and 
removing  S5.5.2(i).  the  agency  intends  to 
prohibit  the  manufacture  of  child  safety 
seats  with  adjustment  positions  that 
should  not  be  used  by  any  child  in  a 
motor  vehicle  or  aircraft.  The  agency 
does  not  intend  to  prohibit  ^he 
manufacture  of  convertible  seats,  and 
the  agency  does  not  believe  the 
proposed  amendment  would  have  that 


result.  This  is  because  the  proosed 
amendment  of  S5  would  continue  to 
allow  a  manufacturer  to  specify  in  the 
installation  instructions  how  the  seat 
should  be  installed  for  children  of 
different  sizes  and  how  the  child 
occupant  should  be  positioned,  as  long 
as  each  position  to  which  the  seat  can 
Le  adjusted  is  intended  for  use  in  a 
motor  vehicle.  The  agency  does  not 
believe  convertible  seats  should  be 
prohibited.  While  a  convertible  seat 
may  have  restrictions  on  the  use  of  an 
adjustment  position  with  children  of 
certain  ages,  the  restrictions  do  not 
prohibit  the  use  of  the  position  for  all 
children.  Thus,  the  position  serves  a 
motor  vehicle  safety  need  for  a 
population  of  children,  unlike  a  position 
that  is  designed  without  such  safety  in 
mind  for  any  population. 

Typographical  Correction 

NHTSA  would  correct  S5.3.1  of 
Standard  213.  That  paragraph  states: 
"Each  add-on  child  restraint  system 
shall  have  no  means  designed  for 
attaching  the  system  to  a  vehicle  seat 
cushion  and  vehicle  seat  back  and  no 
component  (except  belts)  that  is 
designed  to  be  inserted  between  the 
vehicle  seat  cushion  and  vehicle  seat 
back."  (Emphasis  added.) 

The  language  emphasized  above 
should  read:  "seat  cushion  or  vehicle 
seat  back."  The  word  "and"  was 
submitted  for  "or"  by  the  Federal 
Register  in  a  January  22, 1988 
amendment  of  Standard  213  (53  FR 
i;83).  Until  that  amendment  the 
Eiandard  had  used  "or,"  and  the 
agency's  intent  was  to  continue  to  use 
"or."  The  corrected  paragraph  would 
read:  "Each  add-on  child  restraint 
system  shall  have  no  means  designed 
for  attaching  the  system  to  a  vehicle 
seat  cushion  or  vehicle  scat  back  and  no 
component  (except  belts)  that  is 
designed  to  be  inserted  between  the 
vehicle  seat  cushion  and  vehicle  seat 
back." 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
tiiat  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  significant 
within  the  meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  NHTSA  has  further 
determined  that  the  effects  of  this 
rulemaking  are  minor  and  that 
preparation  of  a  full  preliminary 
regulatory  evaluation  is  not  warranted. 
The  agency  does  not  anticipate  that 


manufacturers  would  be  significanUy 
affected.  Based  on  available  data, 
NHTSA  believes  that  all  child  safety 
seats  currently  in  production  are  being 
manufactured  to  meet  the  requirements 
of  Standard  213  in  all  adjustment 
positions.  Thus,  the  agency  estimates 
that  no  additional  costs  would  be 
incurred  by  manufacturers  if  the 
proposed  amendment  were  adopted. 

Because  all  currentiy  manufactured 
safety  seats  already  meet  the  proposed 
requirements,  the  agency  does  not 
anticipate  a  potential  reduction  in 
injuries  or  fatalities  if  the  proposal  is 
adopted.  However,  NHTSA  believes 
amending  S5,  S5.1.3,  S8.1  and  S8.2.  and 
removing  S5.52(i)  would  ensure  that  the 
current  level  of  safety  provided  by  seats 
is  maintained  by  preventing  the 
manufactiire  of  adjustinent  positions 
that  are  incapable  of  providing  proper 
protection  in  a  motor  vehicle  or  aircraft. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  Six 
of  the  eight  manufactiirers  currentiy 
producing  child  safety  seats  are  not 
small  businesses.  Regardless  of  the 
number  of  small  entities,  NHTSA 
believes  the  economic  impact  on  them 
would  not  be  significant,  since  the 
egency  believes  that  currentiy,  all  child 
safety  seats  are  being  manufactured  to 
meet  the  proposed  amendments.  The 
egency  believes  that  there  would  not  be 
any  impact  on  the  cost  of  most  child 
scats,  and  that  smell  organizations  and 
governmental  jurisdictions  that 
purchase  these  seats  would  not  be 
significantly  affected  by  the  proposals. 
In  view  of  the  above,  the  agency  has  not 
prepared  an  initial  regulatory  flexibility 
analysis. 

Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  the  agency  has  determined 
that  this  proposal  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quabty  of  the 
human  environment. 


Comments  on  the  Proposal 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiaUty.  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA  at  tiie  sti^et 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjecto  In  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  671-{  AMENDED] 

In  consideration  of  the  foregoing, 
^JHTSA  proposes  to  amend  49  CFR  part 
571  as  set  forth  below. 


38108 Federal  Register  /  Vol.  56.  No.  155  /  Monday.  August  12.  1991  /  Proposed  Rules 


1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authoritr- 15  tJ.S.C.  1392. 1401. 1403. 1407: 
delegation  of  autliority  at  49  CFR  1.50  and  49 
CFR  501.8. 

§571.213    [AfiMnded] 

2.  Standard  No.  213  would  be 
amended  by  revising  S5  (introductory 
text).  S5.1.3.  S5.3.1.  S8.1.  and  S8.2.  and 
by  removing  and  reserving  S5.5.2(i),  to 
read  as  follows: 

*  •        •        •        • 

S5.    Requirements  for  child  restraint 
systems  certified  for  use  in  motor 
vehicles.  Each  child  restraint  system 
certified  for  use  in  motor  vehicles  shall 
meet  the  requirements  in  this  section  at 
all  adjustment  positions  (including,  but 
not  limited  to  each  seat  back  angle 
adjustment  position  and  each  restraint 
belt  anchorage  and  routing  position], 
when  tested  in  accordance  with  S6.1. 
***** 

S5.1.3    Occupant  excursion.  When 
tested  in  accordance  with  S6.1,  each 
child  restraint  system  shall  meet  the 
applicable  excursion  limit  requirements 
specified  in  S5.1.3.1-S5.1.3.3. 
***** 

S5.3.1    Each  add-on  child  restraint 
system  shall  have  no  means  designed 
for  attaching  the  system  to  a  vehicle 
seat  cushion  or  vehicle  seat  back  and  no 
component  (except  belts)  that  is 
designed  to  be  inserted  between  the 
vehicle  seat  cushion  and  vehicle  seat 
back. 
***** 

S5.5.2(i)    [Reserved]. 

•  •        •        •        • 

S8.    Requirements,  test  conditions, 
and  procedures  for  child  restraint 
systems  manufactured  for  use  in 
aircraft. 

***** 

58.1  Installation  instructions.  Each 
child  restraint  system  manufactured  for 
use  in  aircraft  shall  be  accompanied  by 
printed  instructions  in  the  English 
language  that  provide  a  step-by-step 
procedure,  including  diagrams,  for 
installing  the  system  in  aircraft 
passenger  seats,  securing  the  system  to 
the  seat,  positioning  a  child  in  the  - 
system  when  it  is  installed  in  aircraft, 
and  adjusting  the  system  to  fit  the  child 

58.2  Inversion  test.  When  tested  in 
accordance  with  S8.2.1  through  S8.2.5, 
each  child  restraint  system 
manufactured  for  use  in  aircraft  shall 
meet  the  requirements  of  S8.2.1  throu^ 
S8.2.6.  The  manufacturer  may.  at  its 
option,  use  any  seat  which  is  a 
representative  aircraft  [>a8senger  seat 
within  the  meaning  of  S4. 


Issued  oq:  August  &  1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-19020  FUed  »-©-91:  8:45  amj 
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49  CFR  Part  572 

[Dockat  No.  91-27;  Notic*  01] 

RIN  2127-AC«7 

Anthropomorphic  Test  Dummies, 
infant  Test  Dummy 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes 
specifications  for  a  newborn  infant  test 
dummy  to  be  used  in  testing  infant 
restraints.  NHTSA  believes  that 
standardizing  the  dummy  used  to 
represent  newborn  infants  in  testing 
infant  restraints  would  enable  NHTSA 
and  the  child  passenger  safety 
community  to  evaluate  those  restraints 
in  a  fuller  and  more  uniform  manner. 
Adding  the  dummy  to  part  572  would  be 
the  first  step  toward  using  the  dummy  to 
test  the  compliance  of  infant  restraints 
with  the  Federal  motor  vehicle  safety 
standards  (FMVSS)  for  child  restraint 
systems  (FMVSS  213).  The  issue  of  using 
the  dummy  in  FMVSS  213  testing  will  be 
explored  in  future  rulemaking. 
DATES:  Comments  on  this  proposal  must 
be  received  by  NTTTSA  no  later  than 
September  26, 1991.  If  adopted  in  a  final 
rule,  these  amendments  would  take 
effect  180  days  after  pubhcation  of  the 
final  rule  in  the  Federal  Register. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  arul  notice  number 
and  be  submitted  to:  Docket  Section, 
room  5109.  NHTSA.  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  The  docket 
section  is  open  from  9:30  am  to  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Sam  Daniel,  Pedestrian,  Heavy 
Truck,  and  Child  Crash  Protection 
Division,  NRM-15,  room  5320.  NHTSA 
400  Seventh  Street  SW.,  Washington, 
DC  20590  (202-366-4921). 
SUPPLEMENTARY  INFORMATION:  This 
notice  proposes  to  amend  part  572. 
Anthropomorphic  Test  Dummies,  to 
establish  specifications  for  a  test 
dummy  representing  a  newborn  infant. 
(49  CFR  part  572).  Child  test  dummies 
enable  NHTSA  to  dynamically  test  child 
restraint  systems  in  a  manner  that  is 
both  measurable  and  repeatable.  The 
proposed  newborn  infant  dummy  would 


encourage  testing  of  infant  restraint 
systems  in  a  standardized  manner. 

On  July  14. 1988,  Mr.  D.  Friedman 
petitioned  the  agency  to  amend 
Standard  No.  213.  Child  Restraint 
Systems  (49  CFR  571.213).  and  part  572 
to  specify  the  use  of  a  dummy 
representing  a  newborn  infant  in 
conducting  compliance  testing  of 
nev/bom  infant  restraint  systems. 
Currently,  these  regulations  specify  the 
use  of  a  dummy  representing  a  six- 
month-old  infant  in  testing  the  restraint 
systems.  Mr.  Friedman  has  developed 
two  child  restraint  systems  designed  for 
newborn  infants  which  cannot,  he 
contends,  be  effectively  tested  for 
compliance  using  the  part  572  six- 
month-old  infant  test  dummy  (49  CFR 
572.25)  because  that  dummy  cannot  be 
physically  accommodated  by  his 
restraint  systems. 

The  agency  granted  the  petition  by 
letter  dated  June  7, 1989.  Vie  agency 
stated  that  it  would  "consider  revising 
FMVSS  No.  213  and  part  572  to  allow 
use  of  the  "newborn'  dummy  in  the 
compliance  testing  of  child  seifety 
restraints  designed  for  newborn  and  low 
weight  infants." 

The  subject  of  developing  a  new 
infant  test  dummy  for  infant  restrains 
was  among  the  issues  discussed  at  two 
public  meetings  on  child  passenger 
protection  NHTSA  sponsored  in  1988. 
Several  participants  In  the  meetings, 
including  Mr.  Friedman,  expressed 
concerns  that  the  part  572  six-month-old 
infant  test  dummy  was  too  large  for  use 
in  evaluating  restraint  systems  designed 
for  newborn  infants.  Participants 
suggested  that  these  systems  could  be 
more  accurately  evaluated  using  a 
dummy  weighing  fit}m  seven  to  10 
pounds,  instead  of  the  six-month-old 
dummy  which  weighs  17.4  pounds. 

In  response  to  the  Friedman  petition 
and  the  comments  received  at  the  public 
meetings,  the  agency  is  today  proposing 
an  infant  test  diunmy  for  use  in 
evaluating  the  performance  of  infant 
restraints.  The  proposed  dummy  is  20 
inches  in  length  and  weighs  7.5  pounds. 
The  dummy  would  be  specified  by 
descriptive  design  specifications  that 
assure  that  each  dummy  would  vary 
little  ^m  other  dummies  in  its 
construction  and  performance.  The 
dummy  would  be  used  as  an  inertial 
loading  device  in  tests  of  infant  restraint 
systems.  It  would  not  be  instrumented  to 
record  either  load  or  acceleration  data 
during  a  crash  simulation,  because  the 
dummy  is  not  large  enough  for 
installation  of  the  instrumentation. 

Detailed  design  drawings  for  the 
proposed  newborn  infant  dummy  are 
available  for  examination  in  the  NHTSA 


Docket  Section.  Copies  of  thOE 
materials  can  be  obtained  froi 
Scher  Reprographics.  Inc..  Ill 
Street.  NW..  Washington.  DC. 
telephone  (202)  628-6667  or  (2( 
8789.  The  construction  method 
proposed  newborn  infant  dum 
be  identical  to  those  for  the  si: 
old  dummy. 

The  purpose  of  today's  notit 
seek  comment  on  standardize' 
specifications  for  a  test  dumm 
representing  a  newborn  child, 
the  specifications  would  enab 
and  the  child  passenger  safety 
community  to  test  infant  restn 
fuller  and  more  uniform  mann 
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would  subsequently  initiate  ri 
to  consider  whether  to  amend 
213  to  specify  the  use  of  the  di 
compliance  test  of  infant  restr 
systems,   j  { 

Selection  of  the  Proposed  Nev 
Infant  Dummy 

In  developing  the  proposal  J 
infant  dummy,  the  agency  obt 
tested  two  newborn  infant  dui 
were  available  in  the  marketp 
determine  whether  they  were 
for  adoption  in  part  572.  The  t 
dummies  were  the  "P-O"  dun: 
developed  by  Institute  Voor 
Wegtransportmiddelen  (TNO] 
Netherlands  and  the  "Baby  A 
which  is  a  dummy  used  for  trt 
obstetric  nurses  in  the  care  ar 
of  newborns.  The  agency's  ev 
the  dununies  is  discussed  in  N 
report  "Newborn  Infant  Dumr 
Development  and  Evaluation, 
80-0168,  March  1991.  The  rept 
available  from  the  National  T 
Information  Service.  Springfie 
Virginia,  22161. 

NHTSA  determined  that  thi 
dummy  would  be  unsuitable  t 
dummy  because  its  legs  are  fi 
seated  position,  which  prever 
the  dummy  in  a  supine  positic 
newborn  infants  cannot  set  u] 
themselves  some  restraint  syt 
designed  to  position  the  infan 
supine  position.  The  inability 
dummy  to  he  fiat  like  an  infer 
restraint  prevents  the  dummy 
adequately  representing  an  in 
dynamic  testing  of  car  bed  ty] 
restraints. 

The  Baby  Anne  dummy  wa 
unsuitable  for  a  variety  of  rea 
the  dummy  is  not  built  to  exai 
engineering  standards,  which 
needed  to  assure  testing  repei 
Moreover,  at  6.05  pounds  the 
1.3  pounds  lighter  than  a  50th 
newborn,  which  raises  some  i 
about  its  biofidelity.  (Biofideli 
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encourage  testing  of  infant  restraint 
systems  in  a  standardized  manner. 

On  July  14, 1988,  Mr.  D.  Friedman 
petitioned  the  agency  to  amend 
Standard  No.  213,  Child  Restraint 
Systems  (49  CFR  571.213).  and  part  572 
to  specify  the  use  of  a  dummy 
representing  a  newborn  infant  in 
conducting  compliance  testing  of 
nev/bom  infant  restraint  systems. 
Currently,  these  regulations  specify  the 
use  of  a  dummy  representing  a  six- 
month-old  infant  in  testing  the  restraint 
systems.  Mr.  Friedman  has  developed 
two  child  restraint  systems  designed  for 
newborn  infants  which  cannot,  he 
contends,  be  effectively  tested  for 
compliance  using  the  part  572  six- 
month-old  infant  test  dummy  (49  CFR 
572.25)  because  that  dummy  cannot  be 
physically  accommodated  by  his 
restraint  systems. 

The  agency  granted  the  petition  by 
letter  dated  June  7, 1989.  The  agency 
stated  that  it  would  "consider  revising 
FMVSS  No.  213  and  part  572  to  allow 
use  of  the  "newborn'  dimimy  in  the 
compliance  testing  of  child  safety 
restraints  designed  for  newborn  and  low 
weight  infants." 

The  subject  of  developing  a  new 
infant  test  dummy  for  infant  restrains 
was  among  the  issues  discussed  at  two 
public  meetings  on  child  passenger 
protection  NHTSA  sponsored  in  1988. 
Several  participants  in  the  meetings, 
including  Mr.  Friedman,  expressed 
concerns  that  the  part  572  six-month-old 
infant  test  dummy  was  too  large  for  use 
in  evaluating  restraint  systems  designed 
for  newborn  infants.  Participants 
suggested  that  these  systems  could  be 
more  accurately  evaluated  using  a 
dummy  weighing  from  seven  to  10 
pounds,  instead  of  the  six-month-old 
dummy  which  weighs  17.4  pounds. 

In  response  to  the  Friedman  petition 
and  the  comments  received  at  the  public 
meetings,  the  agency  is  today  proposing 
an  infant  test  dummy  for  use  in 
evaluating  the  performance  of  infant 
restraints.  The  proposed  dummy  is  20 
inches  in  length  and  weighs  7.5  pounds. 
The  dummy  would  be  specified  by 
descriptive  design  specifications  that 
assure  that  each  dummy  would  vary 
little  h-om  other  dummies  in  its 
construction  and  performance.  The 
dummy  would  be  used  as  an  inertial 
loading  device  in  tests  of  infant  restraint 
systems.  It  would  not  be  instrumented  to 
record  either  load  or  acceleration  data 
during  a  crash  sunulation,  because  the 
dummy  is  not  large  enough  for 
installation  of  the  instnunentatloa 

Detailed  design  drawings  for  the 
proposed  newborn  infant  dummy  are 
available  for  examination  in  the  NHTSA 


Docket  Section.  Copies  of  those 
materials  can  be  obtained  from  Rowley- 
Scher  Reprographics,  Inc.,  1111 14th 
Street,  NW.,  Washington,  DC,  20005, 
telephone  (202)  628-6667  or  (202)  408- 
8789.  The  construction  methods  for  the 
proposed  newborn  infant  dummy  would 
be  identical  to  those  for  the  six-month- 
old  dummy. 

The  purpose  of  today's  notice  is  to 
seek  conmtent  on  standardized 
specifications  for  a  test  dummy 
representing  a  newborn  child.  Adopting 
the  specifications  would  enable  NHTSA 
and  the  child  passenger  safety 
community  to  test  infant  restraints  in  a 
.  fuller  and  more  uniform  manner.  If 
today's  proposal  is  adopted,  NHTSA 
would  subsequently  initiate  rulemaking 
to  consider  whether  to  amend  FMVSS 
213  to  specify  the  use  of  the  dummy  in 
compliance  test  of  infant  restraint 
systems. 

Selection  of  the  Proposed  Newborn 
Infant  Dummy 

In  developing  the  proposal  for  an 
infant  dummy,  the  agency  obtained  and 
tested  two  newborn  infant  dummies  that 
were  available  in  the  marketplace  to 
determine  whether  they  were  suitable 
for  adoption  in  part  572.  The  two 
dummies  were  the  "P-O"  dummy 
developed  by  Institute  Voor 
Wegtransportmiddelen  (TNO),  of  the 
Netherlands  and  the  "Baby  Anne," 
which  is  a  dummy  used  for  training 
obstetric  nurses  in  the  care  and  feeding 
of  newborns.  The  agency's  evaluation  of 
the  dunimies  is  discussed  in  NHTSA's 
report  "Newborn  Infant  Dummy 
Development  and  Evaluation,"  VRTC- 
80-0168,  March  1991.  The  report  is 
available  from  the  National  Technical. 
Information  Service,  Springfield, 
Virginia,  22161. 

NHTSA  determined  that  the  P-O 
dummy  would  be  unsuitable  as  a  test 
dummy  because  its  legs  are  fixed  in  a 
seated  position,  which  prevents  placing 
the  dummy  in  a  supine  position.  Since 
newborn  infants  cannot  set  up  by 
themselves  some  restraint  systems  are 
designed  to  position  the  infant  in  a 
supine  position.  The  inability  of  the  P-O 
dummy  to  lie  flat  like  an  infant  in  the 
restraint  prevents  the  dummy  from 
adequately  representing  an  infant  in 
dynamic  testing  of  car  bed  type  infant 
restraints. 

The  Baby  Anne  dummy  was 
unsuitable  for  a  variety  of  reasons.  First, 
the  dummy  is  not  built  to  exacting 
engineering  standards,  which  are 
needed  to  assure  testing  repeatability. 
Moreover,  at  6.05  pounds  the  dummy  is 
1.3  pounds  lighter  than  a  50th  percentile 
newborn,  which  raises  some  question 
about  its  biofidelity.  (Biofidelity  is  a 


measure  of  how  human-like  a  test 
dummy  would  be  in  an  impact.)  The 
Baby  Anne  was  also  undesirable  as  a 
test  instrument  because  it  lacks  the 
durabiUty  necessary  for  repeated  use  in 
crash  testing,  and  it  is  not  designed  to 
be  repaired.  Importantly  also,  the  Baby 
Anne  dummy  is  not  readily  available 
because  its  manufacturer  has  ceased  its 
production. 

Because  neither  of  the  two  available 
newborn  dummies  was  suitable,  the 
agency  developed  a  newborn  infant 
dummy  by  scaling  down  the  design  of 
the  six-month-old  test  dummy  currently 
specified  in  part  572.  The  six-month-old 
dummy,  developed  by  the  Federal 
Aviation  Administration's  Civil 
Aeromedica!  Institute,  has  been  used 
successfully  to  test  child  restraint 
systems  since  the  mid-1970's. 

The  agency  believes  the  new  dummy 
has  acceptable  biofideUty  for  use  as  a 
test  dummy.  The  dummy  has  accurate 
anthropometry  and  mass  distribution 
representative  of  a  50th  percentile 
newborn  infant.  These  features  are 
necessary  to  simulate  the  inertial  and 
kinematic  responses  of  an  infant  during 
sled  testing  of  a  child  restraint.  Although 
the  dummy  has  stiffer  joints  and  less 
joint  articulation  (to  improve  its 
durability  for  repeated  testing)  than  a 
new  bom  infant,  NHTSA  believes  the 
difference  is  of  minimal  importance.  The 
dummy  would  be  used  to  assess  the 
child  restraint's  ability  to  retain  the 
head  and  torso  of  an  infant,  to  maintain 
its  structural  integrity,  and  to  provide 
adequate  back  support.  NHTSA  believes 
that  the  measurement  of  these  features 
of  a  child  restraint  would  not  be 
affected  by  the  dummy's  joint 
articulation. 

Since  the  construction  methods  for  the 
proposed  newborn  dummy  would  be 
identical  to  those  for  the  six-mont-hold 
dummy,  NHTSA  believes  the  six-month- 
old  dummy  construction  manual  could 
be  used  for  the  newborn  dummy.  The 
agency  specifically  requests  comments 
on  the  necessity  for  a  separate 
construction  manual  for  the  newborn 
dummy. 

The  agency  has  tentatively 
determined  that  the  newborn  dummy's 
Kinematic  responses  in  a  dynamic  test 
are  repeatable  and  reproducible. 
(Repeatability  refers  to  the  degree  to 
which  the  dummy's  responses  vary  for 
the  same  dummy  would  be  build  to 
exacting  engineering  standards  that 
would  be  almost  identical  to  those  for 
the  part  572  six-month-old  dummy.  The 
six-month-old  dummy  has  shown 
repeatable  and  reproducible  results  in 
child  restraint  testing.  Because  the 
newborn  and  six-month-old  dummies 
would  be  very  similar  material  and 


construction,  the  agency  believes  the 
newborn  dummy's  Kinematic  responses 
would  be  repeatable  and  reproducible. 
Also,  the  repeatabihty  of  the  dummy 
was  demonstrated  in  NHTSA's  crash 
simulation  tests.  The  dummy  was  tested 
twice  in  two  child  restraints,  a  rear- 
facing  infant  restraint  and  a  car  bed, 
where  maximum  seat  belt  load,  child 
restraint  seat  back  angle  and  child  seat 
excursion  data  were  recorded.  The  data 
showed  that  the  dummy's  performance 
did  not  vary  by  more  than  11.5  percent 
between  tests,  which  the  agency 
believes  is  acceptable. 

The  agency  tested  the  dummy's  ability 
to  fit  various  seat  designs  by  placing  it 
in  six  different  restraint  systems.  The 
six  restraints  were  Kolcraft's  Rock-N- 
Ride,  Cosco'b  TLC  Infant  Seat  and 
Dreamride  Car  Bed  (both  the  car  bed 
and  rear-facing  seat  modes),  Evenflo's 
Joyride,  the  Century  580  and  Fisher 
Price's  Infant  Seat  The  dummy 
appeared  to  adequately  fit  the  seats  and 
showed  no  indication  of  positioning 
problems. 

NHTSA  believes  current  infant 
restraints  would  be  able  to  meet  the 
requirements  of  Standard  213  when 
tested  with  the  new  dummy.  The  agency 
conducted  two  30  mile  per  hour  crash 
tests  with  the  dummy  in  a  rearward 
facing  seat  (in  a  Fisher  Price  Infant  Seat) 
and  a  car  bed  (in  a  Cosco  Dreamride 
Infant  Car  Bed).  Both  restraint  systems 
appeared  to  adequately  restrain  the 
dummy  and  experience  no  structural 
damage  in  the  impact 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures. 

The  agency  has  analyzed  the 
economic  and  other  effects  of  this 
proposal  and  tentatively  determined 
that  they  are  neither  "major"  within  the 
meaning  of  Executive  Order  12291  nor 
"significant"  within  the  meaning  of  the 
Department  of  Transportation  regulatory 
policies  and  procedures.  The  proposed 
specifications  for  the  newborn  dummy 
are  intended  to  facilitate  the  evaluation 
of  crash  protection  for  newborn  children 
for  research  purposes  only.  The  proposal 
would  not  require  any  manufacturer  to 
produce  or  use  the  dummy.  The  dummy 
would  not  be  used  in  Standard  213 
compliance  testing  unless  the  agency 
decided  to  do  so  after  thoroughly 
evaluating  and  discussing  such  use  and 
its  costs  and  other  impacts  in  a  separate 
rulemaking. 

The  agency  estimates  that  the 
proposed  newborn  test  dummy  could  be 
manufactured  for  $2,500  to  $5,000  per 
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unit,  depending  on  the  manufacturer. 
Since  the  dummy  is  designed  to  be 
reusable,  its  cost  can  be  amortized  over 
a  number  of  tests.  The  materials  used  in 
the  dummy  are  commercially  obtainable 
and  are  similar  to  the  material  used  in 
the  six-month-old  dummy  described  in 
subpart  D  of  part  572.  For  these  reasons, 
the  agency  has  tentatively  determined 
that  the  economic  effects  of  the 
proposed  amendments  are  so  minimal 
that  a  full  regulatory  evaluation  is  not 
required 

Regulatonr  Flexibifity  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  NHTSA  has  evaluated 
the  effects  of  this  proposed  action  on 
small  entities.  There  is  only  one 
anthropomorphic  test  device 
manufacturer  currently  operating  in  this 
county.  The  manufacturer  does  not 
produce  dummies  of  the  t^^ie  and  size  of 
the  one  proposed  in  this  notice.  This 
notice  neither  requires  newborn 
dummies  to  comply  with  the  proposed 
specifications,  nor  requires  the  use  of 
the  proposed  dummy  in  child  restraint 
testing.  However,  the  agency  anticipates 
that  the  existence  of  the  specifications 
would  cause  purchasers  to  select  only 
those  newborn  dummies  that  meet  those 
specifications.  NfHTSA  believes  that  use 
of  the  proposed  dummy  would  not  affect 
the  sales  or  use  of  other  currently- 
specified  part  572  child  dummies,  since 
those  dummies  would  continue  to  be 
used  in  testing  child  restraint  systems. 

Small  organizations  and  small 
governmental  jurisdictions  that  deal 
with  automotive  child  safety  should  not 
be  significandy  affected  since  the 
potential  cost  increments  associated 
with  this  proposed  action  should  have 
negligible  effects  on  the  purchase  price 
of  applicable  child  restraint  systems,  if 
at  all.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendment  to 
part  572  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
no  preliminary  regulatory  flexibility 
analysis  has  been  prepared. 

Executive  Order  12812 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  tentatively 
determined  that  the  proposed  rule  does 
not  have  sulHcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

The  agency  has  also  analyzed  this 
proposed  rule  for  the  purpose  of  the 
National  Environmental  Policy  Act,  and 
tentatively  determined  that  it  would  not 


have  any  significant  impact  on  the 
quality  of  the  human  environment. 

Procedures  for  Fifing  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted.  All  comments  must  not 
exceed  15  pages  in  length.  (49  CFR 
553.21).  Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiahty,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  Rled  after  the  closing  date 
virill  also  be  considered.  Conunents  . 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Regulatory  Infonnatioo  Number  (RIN) 

A  RIN  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  In  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 


document  can  be  used  to  cross  reference 
this  action  with  tha  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  572 

Motor  vehicle  safety. 

In  consideration  of  the  foregoing. 
NHTSA  proposes  to  amend  49  CFR  part 
572  as  follows: 

PART  572— {AMENDED] 

1.  The  authority  citation  for  part  572 
would  continue  to  read  as  follows: 

Authocity:  IS  ILS.C  1392. 1401, 1403.  ^407: 
delegation  of  authority  at  49  CFR  l.SO. 

2.  A  new  subpart  K  consisting  of 

§§  572.90  through  572.91  would  be  added 
to  read  as  follows: 

Subpart  K— NewtMm  Infant 

572.90  Incorporated  materials 

572.91  General  description 

Subpart  K— Newborn  Infant 

§  572.90    Incorporated  materials. 

The  drawings  and  specifications 
referred  to  in  this  regulation  that  are  not 
set  forth  in  full  are  hereby  incorporated 
in  this  party  by  reference.  These 
materials  are  thereby  made  part  of  this 
regulation.  The  Director  of  the  Federal 
Register  approved  the  materials 
incorporated  by  reference  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 
Copies  of  the  materials  may  be  obtained 
from  Rowley-Scher  Reprographics.  Inc.. 
1216  K  Street.  NW..  Washingtoa  DC 
20002.  telephone  (202)  628-6667.  Copies 
are  available  for  inspection  in  the 
general  reference  section  of  Docket  91- 
27,  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street  SW. 
Washington.  DC.  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street,  NW.. 
room  8401.  Washington.  DC. 

§  572.91    General  descrlptkm. 

(a)  The  newborn  infant  dununy  is 
specified  in  its  entirety  by  means  of  26 
drawings  designated  NBI 126,  5 
assembly  drawings  designated  SA  1001. 
and  a  construction  manual  dated  July  2. 
1974.  which  describes  in  detail  the 
procedures  involved  in  the  manufacture 
of  this  dummy. 

(b)  The  structiu-al  properties  of  the 
dununy  are  such  that  the  dummy 
conforms  to  this  Part  in  every  respect 
both  before  and  after  being  used  in 
dynamic  tests  specified  in  Standard  No. 
213  of  this  Chapter  (J  571.213). 

Issued  on:  August  6. 1991. 
Barry  Feliica. 

Associate  Administrator  for  Rulemaking. 
[PR  Doc.  91-19019  Filed  B-9-91:  8:45  am) 
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Agency  Form  Uixler  Review 
Office  of  Management  and  B 
(0MB) 

DOC  has  submitted  to  OMI 

clearance  the  following  propo 

collection  of  information  unde 

provisions  of  the  Paperwork  F 

Act  (44  U.&C.  chapter  35). 

Agency:  Bureau  of  the  Cens 

Title:  1991  Company  Organ 

Survey. 

Form  Numberfs):  NC-9901, 

Agency  Approval  Number:  i 

Type  ofReqvest  Extension 

expiration  date  of  a  currently 

collection  without  any  changt 

substance  or  in  the  method  of 

Burden:  76.899  hours. 

Number  of  Respondents:  93 

A  vg  Hours  Per  Response:  5i 

Needs  and  Uses:  The  Burea 

the  Company  Organization  Si 

(COS)  annually  to  update  anc 

the  Standard  Statistical  Estat 

List  (SSEL).  The  SSEL  is  a  coi 

list  of  companies  containing  s 

information  as  name,  address 

location.  St&ndard  Industrial 

Classification  (SIC)  code,  em] 

size  code,  and  company  affili 

provides  a  single  universe  for 

selection  and  maintenance  of 

samples  of  establishments,  le 

or  enterprises;  provides  a  stai 

for  assigning  SIC  codes;  and  i 

establishment  level  data  fron 

establishment  companies  tha 

summarized  and  published  in 

County  Business  Patterns  ser 

reports.  The  updated  SSEL  pr 

current  directory  of  business 

for  use  in  economic  current  si 

economic  censuses. 

Affected  Public:  Businessej 
for-profit  organizations;  Non- 
institutions:  Small  businesses 
organizations. 
Frequency:  Annaally. 
Respondent's  Obligation:  N 
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document  can  be  used  to  cross  reference 
this  action  with  tha  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  572 

Motor  vehicle  safety. 

In  consideration  of  the  foregoing. 
NHTSA  proposes  to  amend  49  CFR  part 
572  as  follows: 

PART  572--{AiyiENOED] 

1.  The  authority  citation  for  part  572 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  1392. 1401. 1403.  ■•407: 
delegation  of  authority  at  49  CFR  1.50. 

2.  A  new  subpart  K  consisting  of 

§§  572.90  through  572.91  would  be  added 
to  read  as  follows: 

Subpart  K— Newborn  Infant 

572.90  Incorporated  materials 

572.91  General  description 

Subpart  K— Newborn  Infant 

§  572.90    Incorporated  materials. 

The  drawings  and  specifications 
referred  to  in  this  regulation  that  are  not 
set  forth  in  full  are  hereby  incorporated 
in  this  party  by  reference.  These 
materials  are  thereby  made  part  of  this 
regulation.  The  Director  of  the  Federal 
Register  approved  the  materials 
incorporated  by  reference  in  accordance 
with  5  U.S.C  552(a)  and  1  CFR  part  51. 
Copies  of  the  materials  may  be  obtained 
from  Rowley-Scher  Reprographics.  Inc., 
1216  K  Street.  NW..  Washington.  DC 
20002.  telephone  (202)  628-6667.  Copies 
are  available  for  inspection  in  the 
general  reference  section  of  Docket  91- 
27,  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street  SW. 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street,  NW.. 
room  8401.  Washington.  DC. 

§  572.91    General  description. 

(a)  The  newborn  infant  dummy  is 
specified  in  its  entirety  by  means  of  26 
drawings  designated  NBI 126,  5 
assembly  drawings  designated  SA  1001, 
and  a  construction  manual  dated  July  2, 
1974.  which  describes  in  detail  the 
procedures  involved  in  the  manufacture 
of  this  dummy. 

(b)  The  structiu-al  properties  of  the 
dummy  are  such  that  the  dummy 
conforms  to  this  Part  in  every  respect 
both  before  and  after  being  used  in 
dynamic  tests  specified  in  Standard  No. 
213  of  this  Chapter  (5  571.213). 

Issued  on:  August  6. 1991. 
Barry  Febica. 

Associate  Administrator  for  Rukmaking. 
[PR  Doc.  91-19019  Filed  B-9-91:  8:45  am) 
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DEPARTMBCr  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.&C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1991  Company  Organization 
Survey. 

Form  Numberfs):  NC-9901,  NC-9907. 

Agency  Approval  Number:  0607-0444. 

Type  of  Request  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

Burden:  78,899  hours. 

Number  of  Respondents:  93,000. 

A  vg  Hours  Per  Response:  50  minutes. 

Needs  and  Uses:  The  Bureau  conducts 
the  Company  Organization  Survey 
(COS)  annually  to  update  and  maintain 
the  Standard  Statistical  Establishment 
List  (SSEL).  The  SSEL  is  a  computerized 
list  of  companies  containing  such 
information  as  name,  address,  physical 
location.  Standard  Industrial 
ClassiHcation  (SIC)  code,  employment 
size  code,  and  company  affiliation.  It 
provides  a  single  universe  for  the 
selection  and  maintenance  of  statistical 
samples  of  establishments,  legal  entities, 
or  enterprises;  provides  a  standard  basis 
for  assigning  SIC  codes;  and  provides 
establishment  level  data  from  multi- 
establishment  companies  that  are 
summarized  and  published  in  the  annual 
County  Business  Patterns  series  of 
reports.  The  updated  SSEL  provides  a 
current  directory  of  business  locations 
for  use  in  economic  current  surveys  and 
economic  censusea. 

Affected  Public:  Businesses  or  other 
for-profit  organizations^  Non-profit 
institutions:  Small  businesses  or 
organizations. 

Frequency:  Arniually. 

Respondent's  Obligation:  Mandatory. 


OMB  Desk  Officer:  Marshall  Mills, 
395-734a 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Conunerce,  room  5312, 
14th  and  Constitution  Avenue,  NW„ 
Washington,  OC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills.  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  August  7, 1991. 
Edward  Michals. 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[FR  Doc.  91-19107  Filed  8-9-91:  8:45  am) 
BILUNG  CODE  3S^0^m-f 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Questionnaire  Pretesting 
Research. 

Form  Numberfs):  Will  vary  by  survey. 

Agency  Approval  Number  None. 

Type  of  Request:  New  collection. 

Burden:  3X)00  hours. 

Number  of  Respondents:  3,000. 

Avg  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  This  is  a  request  for 
a  generic  clearance  to  conduct  extended 
cognitive  and  questionnaire  design 
research  as  part  of  testing  for  the 
Census  Bureau's  censuses  and  surveys. 
This  submission  wd!  provide  a  vehide 
for  testing  questionnaires  and 
procedures  using  state-of-the-art 
methods,  including  administration  of 
respondent  debriefing  forms.  spHt  ballot 
experiments,  and  small-scale  field  tests 
involving  behavior  coding  of 
respondent/  interviewer  interaction. 

Affected  Public:  Individuals  or 
households:  Farms;  Businesses  or  other 
for-profit  organizations:  Small 
businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligatioa:  Voluntary. 

OMB  Desk  Officer.  Marshall  Mills. 
395-734a. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  K£chals,  DOC 
Forms  Qearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312.   . 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills.  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building. 
Washington.  DC  20S03. 

Dated:  August  7. 1991. 
Edward  MichoU. 
Departmental  Forms  Clearance  Officer. 

Office  of  Management  and  Organization. 

[PR  Doc.  91-19108  Filed  8-0-91;  8.^  am) 
BILUNe  cooc  Ml»«-f 


International  Conference  on 
Environmental  Technologies 

AQEtlCY:  Office  of  Technology 

Commercialization,  U.S.  Department  of 

Energy,  Environmental  Protection 

Agency. 

ACTIOM:  Notice  of  conference. 

SUMMARY:  The  Department  of 
Commerce  will  conduct  a  conference  on 
environmental  tedmotegies  on 
September  5-6, 1991.  The  conference, 
entitled  "Protecting  the  Environment: 
New  Technologies  *  *  *  New  Markets." 
will  be  held  at  the  Sheraton  Reston  in 
Reston.  Virginia,  dose  to  the  Dulles 
International  Airport.  The  agetuia  will 
focus  on  new  markets  for  selling 
environmental  technologies  in  Poland. 
Czechoslovakia,  and  Hungary,  and  on 
opportunities  for  commercializing 
federal  environmental  research. 
Representatives  of  the  Department  of 
Energy  and  the  Environmental 
Protection  Agency,  along  with  industry 
co-sponsors,  will  partidpate. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Office  of  Technology 
CommerdalizaUoo.  room  4418.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW..  Washington. 
DC  20230,  (202)  377-810a 
SUPPLEMENTARY  INFORMATION:  The 
conference  will  inform  participants  of 
the  opportunities  for  collaboration  in 
commercially  important  environmental 
research  in  progress  in  the  laboratories 
of  the  Department  of  Commerce  (the 
National  Oceanic  and  Atmospheric 
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Administration  and  the  National 
Institute  of  Standards  and  Technology), 
the  Department  of  Energy  with  its 
system  of  national  laboratories,  and  the 
Environmental  Protection  Agency. 

The  conference  will  also  provide  the 
audience  with  detailed  information 
concerning  trade  and  investment 
opportunities,  as  well  as  financing 
options,  for  environmental  products  and 
services  in  Eastern  Europe. 

The  National  Association  of 
Manufacturers,  the  U.S.  Chamber  of 
Commerce,  the  Industrial  Research 
Institute,  the  American  Petroleum 
Institute,  and  five  other  trade 
associations  are  co-sponsors  of  the 
event.  The  agenda  for  the  event  is 
intended  to  address  concerns  of  U.S. 
industry  in  this  critically  important  area. 
The  conference  will  provide  a  unique 
opportunity  for  industry  representatives 
to  learn  about  two  complementary 
aspects  of  the  environmental  field: 

•  Opportunities  for  commercializing 
envirorunental  research  under  way  in 
the  federal  laboratories,  and 

•  Opportunities  for  selling 
environmental  products  and  services  in 
Poland,  Hungary,  and  Czechoslovakia. 

A  fee  to  cover  costs  will  be  required 
for  participation  in  this  event. 
Deborah  L.  Wince-Smith, 
Assistant  Secretary  for  Technology  Policy. 
[FR  Doc.  91-19109  Filed  8-9-91;  8:45  am] 

BILLINO  CODE  3S10-1t-M 


Foreign-Trade  Zones  Board 
(Docket  27-91] 

Foreign-Trade  Zone  56— Oakland,  CA; 
Amendment  of  Application  To  Include 
Request  for  Manufacturing  Auttiority, 
Advanced  Blending  Corp.,  Food 
Products  Operation 

The  application  submitted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 
by  the  City  of  Oakland,  California, 
grantee  of  FTZ  56,  for  expansion  of  FTZ 
56  (Docket  27-91,  56  FR  22842,  05-17-91) 
has  been  amended  to  include  a  request 
for  authority  on  behalf  of  Advanced 
Blending  Corporation  (ABC),  to 
manufacture  milk-based  infant  formula 
for  export  under  zone  procedures  within 
FTZ  56.  The  request  was  amended  on 
July  8, 1991. 

ABC  plans  to  lease  some  15,000 
square  feet  of  space  within  the  Oakland 
Commerce  Center  complex,  located  at 
9401  San  Leandro  Street  in  Oakland. 
The  complex  is  within  the  proposed  new 
site  for  FTZ  56.  ABC  will  produce  infant 
formula  at  the  site  by  the  cold-process 
blending  of  ex-quota  foreign  sugar  and 
ex-quota  foreign  non-fat  dry  milk  with 


domestic  protein  and  whey  powder.  The 
finished  product  would  be  exported  to 
Asian  markets.  ABC  produces  infant 
formula  for  the  domestic  market  at  other 
sites  (Modesto,  CA). 

Zone  procedures  would  allow  ABC  to 
purchase  world-price  sugar  and  milk  for 
use  in  products  that  are  exported.  They 
would  also  exempt  the  company  from 
Customs  duty  payments  on  the  foreign 
materials  used  in  export  production.  The 
applicant  indicates  that  zone  procedures 
are  important  in  its  efforts  to  compete  in 
foreign  markets. 

Conmients  concerning  the 
manufacturing  proposal  are  invited  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  September  9, 
1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the  following 
locations: 

U.S.  Department  of  Commerce,  District 
Office,  Box  6013.  Federal  Building, 
room  15205,  450  Golden  Gate  Avenue, 
San  Francisco,  California  94102. 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  Street  and  Constitution  Avenue 
NW..  Washington,  DC  20230. 

Dated:  August  5, 1991. 
John ).  Da  Ponte,  \t. 

Executive  Secretary. 

[FR  Doc.  91-19110  Filed  8-9-91;  8:45  am] 

BILUNO  CODE  3SI0-O&4I 


International  Trade  Administration 

(A-588-019] 

Termination  of  Antidumping 
Administrative  Review  on  DIchloro 
Isocyanurates  from  Japan 

agency:  International  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 

EFFECTIVE  DATES:  August  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kristal  A.  Eldredge  or  Rick  Herring, 
Office  of  Countervailing  Investigations, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  377-0631  or 
377-3530,  respectively. 

Termination  of  Review 

On  May  24, 1989,  we  published  a 
notice  initiating  the  administrative 
review  of  the  antidumping  duty  order  on 
Cyanuric  Acid  from  Japan  for  the  period 
April  1, 1988  through  March  31, 1989  and 
its  Chlorinated  Derivatives  for  the 
period  April  1, 1988  through  November 


20, 1988  (54  FR  22465).  On  June  1, 1990. 
we  published  the  notice  initiating  the 
review  of  Cyanuric  Acid  and  its 
Chlorinated  Derivatives  covering  Nissan 
Chemical  Industries,  Ltd.,  and  Shikoku 
Chemicals  Corp.,  Ltd.,  for  the  period 
April  1. 1989  through  March  31, 1990  (55 
FR  22366). 

We  subsequently  published  a  notice 
of  "Final  Results  of  Antidumping 
Administrative  Reviews  and  Revocation 
on  Trichloro  Isocyanuric  Acid,  and 
Revocation,  in  Part,  on  Dichloro 
Isocyanurates"  (56  FR  19338,  April  26, 
1991).  The  revocation  Was  effective 
November  21, 1988.  As  a  result,  on  June 
26, 1991,  we  published  a  notice  of 
"Termination  of  Antidumping 
Administrative  Review  on  Trichloro 
Isocyanuric  Acid,  and  Termination,  in 
Part,  on  Dichloro  Isocyanurates"  (56  FR 
29215).  This  termination  did  not  affect 
the  reviews  for  Shikoku  Chemicals 
Corporation  and  Mitsubishi  Corporation 
(trading  company),  but  did  terminate  the 
reviews  with  respect  to  Nissan 
Chemical  Industries,  Ltd. 

On  July  26  and  July  29, 1991,  we 
received  letters  from  Shikoku  Chemicals 
Corporation  and  Mitsubishi 
Corporation,  and  Monsanto  Company, 
respectively,  withdrawing  their  request 
for  review  for  the  periods  November  22, 

1988  through  March  31. 1989  and  April  1. 

1989  through  March  31, 1990  and 
requesting  that  the  Department 
terminate  the  review  of  these  periods. 

Therefore,  we  are  terminating  the 
review  for  all  companies  with  respect  to 
dichloro  isocyanurates  for  the  periods 
November  22, 1988  through  March  31, 
1989  and  April  1, 1989  through  March  31, 
1990. 

This  termination  of  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22(a)(5). 

Dated:  August  6. 1991. 
Franda  J.  Sailer. 

Deputy  Assistant  Secretary-far  In  vestigationsi 

Import  Administration. 

[FR  Doc.  91-19111  Filed  8-9-91;  8:45  am] 

BtLUNO  COOC  3810-Ofr4t 


[A-428-037] 

Drycleaning  Machinery  From  Germany; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review. 

agency:  Import  Administration/ 
International  Trade  Administration. 
Department  of  Commerce. 

action:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 


summary:  In  response  to  a  requ 
the  petitioner,  the  Department  c 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  dryclea 
machinery  from  Germany.  The 
covers  two  manufacturers/expe 
this  merchandise  to  the  United 
and  the  period  November  1. 19t 
through  October  31, 1990.  One  c 
companies,  Seco  Maschinenbai 
GmbH  (Seco),  failed  to  respond 
questionnaire.  For  Seco  we  use 
best  infbnnation  available  (Bli** 

In  ttiis  rcTiew  we  preliminari 
margins  of  6.(X)  percent  for  Boe' 
Passat  Reinigtmgs  und 
Waschereitedmik  GmbH  (Boe^ 
for  Seco. 

Interested  parties  are  invited 
comment  on  these  preliminary 
EFFECTIVE  DATES:  August  12,  1( 
FOR  FURTHER  INFORMATION  COI 
Arthur  N.  DuBols  or  John  R.  Ku 
Office  of  Antidumping  Complia 
International  Trade  Administrt 
Department  of  Commerce,  Was 
DC  20230,  telephone  (202)  377-1 
3601. 
SUPPLEMENTARY  INFORMATION: 

BackgitMud 

On  November  13, 199a  the 
Department  of  Commerce  (the 
Department)  published  a  notice 
"Opportunity  to  Request  an 
Administrative  Review"  (56  FF 
the  antidumping  finding  on  dry 
machinery  from  Germany  (37  F 
November  8, 1972).  On  Noveml 
1990,  the  petitioner,  Vic  Divisit 
Waltron,  Inc.,  requested  an 
administrative  review  of  the 
antidumping  finding.  We  initia 
review,  covering  November  1, 
through  October  31, 1990,  on  D 
12, 1990  (56  FR  51742).  The  Dej 
has  now  conducted  this  review 
accordance  with  section  751  ol 
Act  of  1930  (the  Tariff  Act).  Th 
results  of  the  last  administratii 
in  this  case  were  published  in 
Federal  Re^^ler  on  January  2S 
FR2901). 

Scope  of  tiia  Review 

Imports  covered  by  the  revi< 
shipments  of  drycleaning  mad 
currently  classifiable  under  it€ 
8451.10.10  of  the  Harmonized  "; 
Schedule  (HTS).  HTS  item  nut 
provided  for  convenience  and 
Customs  purposes.  The  writtei 
descriptions  remain  dispositiv 

The  review  covers  two  Gerr 
manufacturers/exporters  of  th 
merchandise  to  the  United  Sta 
the  period  November  1. 1969  tl 


»  /  Monday,  August  12,  1991  /  Notices 


Federal  Reyster  /  Vol.  56,  Na  155  /  Monday.  August  12.  19bl  /  Notices 


3S113 


ind  whey  powder.  The 
/ould  be  exported  to 
}C  produces  infant 
mestic  market  at  other 

s  would  allow  ABC  to 
ice  sugar  and  milk  for 
it  are  exported.  They 
t  the  company  from 
ments  on  the  foreign 
jxport  production.  The 
s  that  zone  procedures 
s  efforts  to  compete  in 

eming  the 

posal  are  invited  from 
They  should  be 
loard's  Executive 
Idress  below  and 
before  September  9, 

iplication  is  available 
3n  at  the  following 

f  Commerce,  District 
,  Federal  Building, 
Golden  Gate  Avenue, 
California  94102. 
itive  Secretary, 
ones  Board,  U.S. 
lommerce,  room  3716, 
constitution  Avenue 
in,  DC  20230. 

m. 


ed  8-9-91;  8:45  am] 


le  Administration 


itidumping 
view  on  Dichloro 
m  Japan 

nal  Trade 

port  Administration/ 

nmerce. 

August  12, 1991. 

IMATION  CONTACT: 

1  or  Rick  Herring, 

ailing  Investigations, 

B  Administration,  U.S. 

[imerce,  Washington, 

le  (202)  377-0631  or 

ely. 

new 

,  we  published  a 
!  administrative 
umping  duty  order  on 
n  Japan  for  the  period 
;h  March  31, 1989  and 
ivatives  for  the 
I  through  November 


20, 1988  (54  FR  22465).  On  June  1. 1990, 
we  published  the  notice  initiating  the 
review  of  Cyanuric  Acid  and  its 
Chlorinated  Derivatives  covering  Nissan 
Chemical  Industries,  Ltd.,  and  Shikoku 
Chemicals  Corp.,  Ltd.,  for  the  period 
April  1, 1989  through  March  31, 1990  (55 
FR  22366). 

We  subsequently  published  a  notice 
of  "Final  Results  of  Antidumping 
Administrative  Reviews  and  Revocation 
on  Trichloro  Isocyanuric  Acid,  and 
Revocation,  in  Part,  on  Dichloro 
Isocyanurates"  (56  FR  19338,  April  26, 
1991).  The  revocation  Was  effective 
November  21, 1988.  As  a  result,  on  June 
26, 1991.  we  published  a  notice  of 
"Termination  of  Antidumping 
Administrative  Review  on  Trichloro 
Isocyanuric  Acid,  and  Termination,  in 
Part,  on  Dichloro  Isocyanurates"  (56  FR 
29215).  This  termination  did  not  affect 
the  reviews  for  Shikoku  Chemicals 
Corporation  and  Mitsubishi  Corporation 
(trading  company),  but  did  terminate  the 
reviews  with  respect  to  Nissan 
Chemical  Industries,  Ltd. 

On  July  26  and  July  29, 1991,  we 
received  letters  from  Shikoku  Chemicals 
Corporation  and  Mitsubishi 
Corporation,  and  Monsanto  Company, 
respectively,  withdrawing  their  request 
for  review  for  the  periods  November  22, 

1988  through  March  31, 1989  and  April  1, 

1989  through  March  31, 1990  and 
requesting  that  the  Department 
terminate  the  review  of  these  periods. 

Therefore,  we  are  terminating  the 
review  for  all  companies  with  respect  to 
dichloro  isocyanurates  for  the  periods 
November  22, 1988  through  March  31, 
1989  and  April  1, 1989  through  March  31, 
1990. 

This  termination  of  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1875(a)(1))  and  19  CFR  353.22(a)(5). 

Dated:  August  6, 1991. 
Frandfl  J.  Sailer, 

Deputy  Assistant  Secretary/or  In  vestigations. 

Import  Administration. 

(FR  Doc.  91-19111  Filed  8-9-91;  8:45  am] 

BtLUNO  COOe  3S10-I)»4t 


[A-428-037] 

Drycleaning  Machinery  From  Germany; 
Preiiminary  Resuits  of  Antidumping 
Duty  Administrative  Review. 

agency:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 


summary:  In  response  to  a  request  from 
the  petitioner,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  drycleaning 
machinery  from  Germany.  The  review 
covers  two  manufacturers /exporters  of 
this  merchandise  to  the  United  States 
and  the  period  November  1, 1989 
throtigh  October  31, 1990.  One  of  the 
companies,  Seco  Maschinenbau  ft  Co. 
GmbH  (Seco),  failed  to  respond  to  our 
questionnaire.  For  Seco  we  used  the 
best  information  available  (BIA). 

In  tttis  review  we  preliminarily  found 
margins  of  8.00  percent  for  Boewe 
Passat  Reinigtmgs  und 
Waschereitechnik  GmbH  (Boewe)  and 
for  Seco. 

interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTWE  DATES:  August  12, 1991. 
FOn  FimTHCR  mFORMATION  CONTACT: 
Arthur  N.  DuBois  or  John  R.  Kugelman. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230,  telephone  (202)  377-8312/ 
3601. 
SUPPl£MENTARY  INFORMATION: 

Backgrovad 

On  November  13, 199a  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  (56  FR  47370)  of 
the  antidumping  finding  on  drycleaning 
machinery  from  Germany  (37  FR  23715, 
November  8, 1972).  On  November  30, 
1990,  the  petitioner,  Vic  Division  of 
Waltron,  Inc.,  requested  an 
administrative  review  of  the 
antidumping  finding.  We  initiated  the 
review,  covering  November  1, 1989 
through  October  31, 1990.  on  December 
12, 1990  (56  FR  51742).  The  Department 
has  now  conducted  this  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1830  (the  Tariff  Act).  The  final 
tesults  of  the  last  administrative  review 
in  this  case  were  published  in  the 
Fedecal  Re^^ler  on  January  25, 1991  (56 
FR2901). 

Scope  of  tiie  Review 

Imports  covered  by  the  review  are 
shipments  of  drycleaning  machinery 
currentiy  classifiable  under  item  number 
8451.10.10  of  the  Harmonized  Tariff 
Schedule  (HTS).  HTS  item  numbers  are 
provided  for  convenience  and  for 
Customs  purposes.  The  written 
descriptions  remain  dispositive. 

The  review  covers  two  German 
manufacturers/exporters  of  this 
merchandise  to  the  United  States  and 
the  period  November  1. 1969  through 


October  31, 199a  Since  one  of  the 
companies,  Seco,  failed  to  respond  to 
our  questionnaire,  for  Seco  we  used  6.00 
percent  as  BIA.  the  highest  rate  in  this 
review,  whidi  is  higher  than  any  of 
Seco's  prior  rates. 

United  States  Price 

In  calculatjag  United  States  price,  we 
used  purdiase  price  (PP)  or  exporter's 
sales  price  (ESP),  both  as  defined  in 
section  772  of  the  Tariff  Act,  as 
appropriate.  PP  and  ESP  were  based  on 
the  delivered,  packed  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  adjustments  for  foreign  Inland 
freight,  ocean  freight  and  marine 
insurance.  U.S.  inland  freight  U.S. 
customs  duties,  brokerage  charges,  and 
when  applicable  for  commissions  to 
unrelated  parties,  and  the  U.S. 
subsidiary's  direct  and  indirect  selling 
expenses.  In  accordance  with  section 
772(e)(2)  of  the  Tariff  Act  we  made 
further  deductions,  where  appropriate, 
for  packing  expenses  incurred  in  the 
United  States.  No  other  adjustments 
were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  either  home  market 
price  (when  sufficient  quantities  of  such 
or  similar  merchandise  were  sold  in  the 
home  market)  or  constructed  value,  as 
defined  in  section  773  of  the  Tariff  Act 

Constructed  vahie  was  calculated  as 
the  sum  of  materials  and  fabrication 
costs,  general  expenses,  profit  and  U.S. 
packing.  Because  U.S.  packing  was  not 
provided,  we  used  data  on  U.S.  paddng 
from  the  previous  review  as  BIA.  For 
general  expenses  the  Department  used 
actual  general  expenses  because  they 
were  higher  than  the  statutory  minimum 
of  ten  percent  of  the  sum  of  materials 
and  fabrication  costs.  Because  actual 
profit  was  less  than  eight  percent  the 
Department  used  the  statutory  minimum 
of  eight  percent  of  the  sum  of  materials, 
fabrication  costs,  and  general  expenses. 

Home  market  price  was  based  on  the 
packed  ex-factory  or  delivered  price  to 
uru^lated  purchasers.  We  made 
adjustments,  where  appropriate,  for 
foreign  inland  freight  early  payment 
discounts  where  actually  taken, 
guarantees,  certain  directly-related  sales 
office  expenses,  technical  service 
expenses,  and  certain  miscellaneous 
expenses  incuTed  on  behalf  of  the 
customer.  We  also  made  adjustments  for 
differences  in  credit  expenses, 
commissions  to  unrelated  parties, 
differences  in  packing  costs,  and,  where 
appropriate  in  the  case  of  ESP 
calculations,  for  indirect  selling 
expenses  to  offset  US.  indirect  selling 
expenses. 


When  there  were  no  identical 
products  in  the  home  market  with  u^iicfa 
to  compare  products  sold  to  the  United 
States,  we  made  adjustments  to  similar 
merchandise  to  account  for  options  or 
other  differences  in  the  physical 
characteristics  of  the  merdiandise. 
These  adjustments  were  based  on  the 
costs  of  direct  materials,  direct  labor. 
and  direct  factory  overhead. 

We  allowed  bad  debt  and  indirect 
sales  office  expenses  as  level-of-trade 
(LOT)  adjustments.  We  disallowed 
trade-in  losses.  Indirect  warranty,  order 
entry  and  control,  and  headquarters 
sales  office  expenses  as  LOT  expenses 
because  we  do  not  believe  them  to  be  a 
measure  of  LOT  differences  in  this  case. 

We  disallowed  Bocwe's  claim  for 
direct  circumstance-of-sale  (COS) 
adjustments  for  advertising,  traffic 
department  management,  order  entry 
and  control,  technical  publications, 
headquarters  sales  department  researdi 
and  development  and  general  and 
administrative  expenses  t)ecau8e  these 
claimed  adjustments  either  were  not 
directly  related  to  the  sales  used  for 
comparison  purposes  or  were  not  selling 
expenses. 

We  allowed  advertising,  order  entry 
and  control,  headquarters  sales 
department  technical  publicabons,  and 
indirect  warranty  expenses  as  indirect 
selling  expenses  to  the  extent  that  they 
did  not  exceed  indirect  selling  expenses 
to  the  extent  that  they  did  not  exceed 
indirect  selling  expenses  for  ESP  sales. 
We  disallowed  research  and 
devdopment  traffic  department 
management  end  general  and 
administrative  expenses,  as  indirect 
selling  expenses  because  they  are  not 
selling  expenses. 

We  disallowed  claimed  adjustments 
for  "trade-in  losses"  as  price  reductions. 
We  do  not  consider  the  amounts 
deducted  from  the  price  of  a  new 
machine  for  a  trade-in  to  be  a  discount 
We  also  denied  trade-in  losses  as  a  COS 
adjustment  as  an  indirect  selling 
expense,  or  as  a  LOT  adjustment 

No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Restdts  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  found  the  following 
margins: 


Manwfa^reiy 

Vnmpahod 

M»gin 

Boeiwe 

Seco — 

11/1/8S-10/31/S0 
11/1/89-10/31/90 

6.00 
6.00 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
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within  30  days  of  the  date  of  publication 
of  this  notice,  may  request  disclosure 
within  5  days  of  the  date  of  pubhcation, 
and  may  request  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  as 
early  as  convenient  for  the  parties  but 
not  later  than  44  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Pre-hearing  briefs  from 
interested  parties  may  be  submitted  not 
later  than  14  days  before  the  date  of  the 
hearing  or  the  first  workday  thereafter. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  raised  in  the  initial 
round  of  comments,  may  be  filed  not 
later  than  7  days  after  submission  of  the 
initial  round  of  comments.  The 
Department  will  publish  the  final  results 
of  this  administrative  review  including 
the  results  of  its  analysis  of  issues 
raised  in  any  such  written  comments  or 
at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Ser\ice  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
slated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  our  final  results  of  review 
for  all  shipments  of  this  merchandise 
from  Germany  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  publication  date,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  any  shipment  of 
this  merchandise  exported  by  any  of  the 
reviewed  companies  will  be  that 
ectablished  in  the  final  results  of  this 
review;  (2)  if  the  exporter  is  not  a  firm 
covered  in  this  review  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  in  the 
final  results  of  this  review;  (3)  the  cash 
dpposit  rate  for  all  other  manufacturers/ 
exporters  shall  be  6.00  percent.  This  is 
tho  highest  non-BIA  rate  in  this  review. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
r.  jxt  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
( f  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
b!.d  19  CFR  353.22(1991). 
£r)c !.  Garfinkei, 

A.-^shlant  Secretary  for  Import 
A  frmnistration. 

(hJ<  Doc.  91-19112  Filed  8-fr-91;  8:45  am] 
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[A-580-601] 


Certain  Stainless  Steel  Cooking  Ware 
from  the  Republic  of  Korea;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  Duty  Administrative 
Review. 

summary:  On  March  5, 1991,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
certain  stainless  steel  cooking  ware 
f.^om  the  Republic  of  Korea.  The  review 
covers  one  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States,  Namil  Ltd.,  and  the  review 
period  January  1, 1989  through 
December  31, 1989.  We  have  now 
completed  that  review  and  determine 
the  weighted  average  dumping  margin  to 
be  1.69  percent  ad  valorem. 

EFFECTIVE  DATE:  August  12,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Moore  or  Aime  D'Alauro, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  377-2788. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  5, 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  9195)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
certain  stainless  steel  cooking  ware 
from  the  Republic  of  Korea  (52  FR  2139; 
January  20, 1987).  We  have  now 
completed  that  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  Korean  stainless 
steel  cooking  ware.  Such  merchandise  is 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  number 
7323.93,000.  The  products  covered  by 
this  order  are  skillets,  frying  pans, 
omelette  pans,  saucepans,  double 
boilers,  stock  pots,  dutch  ovens, 
casseroles,  steamers,  and  other  stainless 
steel  vessels,  all  for  cooking  on  stove 
top  burners,  except  tea  kettles  and  fish 
poachers.  Excluded  from  the  scope  are 
stainless  steel  kitchen  ware.  The  HTS 
item  number  is  provided  for 


convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 
The  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States,  Namil  Ltd.,  and  the 
period  January  1, 1989  through 
December  31. 1989. 


Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
and  rebuttal  briefs  from  the  petitioner, 
Fair  Trade  Committee  of  the  Cookware 
Manufacturers  Association,  and  the 
respondent,  Namil  Ltd. 

Comment  1:  The  petitioner  states  that 
many  of  the  comparisons  between 
similar  third  country  merchandise  and 
U.S.  merchandise  had  substantial 
differences  in  merchandise  (difmer) 
adjustments,  in  excess  of  20  percent  of 
the  cost  of  manufacturing  the  U.S. 
merchandise.  Pursuant  to  19  U.S.C. 
1677(16)(C)(iii),  the  Department  has 
adopted  a  guideline  to  identify  similar 
merchandise  which  may  reasonably  be 
compared  to  the  subject  merchandise 
sold  in  the  United  States.  Any 
merchandise  that  requires  a  difmer 
adjustment  above  20  percent  of  the  cost 
of  manufacturing  the  U.S.  product  is  not 
considered  a  reasonable  comparison.  In 
Final  Determination  of  Sales  At  Less 
Than  Fair  Value;  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  from  Korea,  (54  FR  53145; 
December  27, 1989),  the  Department 
stated  that  it  found  it  necessary  to  adopt 
a  20  percent  guideline  in  order  to 
minimize  the  effect  of  certain  distortions 
created  in  calculations  caused  by 
making  a  difmer  adjustment  of  that 
magnitude. 

The  petitioner  argues  that  the 
Department  should  follow  its  normal 
practice  and  limit  the  use  of  similar 
merchandise  in  making  fair  value 
comparisons  to  those  comparisons 
where  the  difmer  adjustment  is  less  than 
or  equal  to  20  percent  of  the  cost  of 
manufacturing  the  U.S.  merchandise. 
See,  e.g.,  Tapered  Roller  Bearings  Four 
Inches  or  Less  in  Outside  Diameter  and 
Certain  Components  Thereof  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  (55  FR 
38720;  September  20, 1990)  and  Cellular 
Mobile  Telephones  and  Subassemblies 
from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  (55  FR  29395;  July  19. 1990).  For 
those  comparisons  where  the  difmer 
adjustment  exceeds  20  percent  of  the 
cost  of  manufacturing  the  U.S. 
merchandise,  the  Department  should  use 
constructed  value  (CV)  as  the  basis  for 


determining  foreign  market  v 
for  the  fair  value  comparison 
Namil  replies  that  the  Dep< 
used  811  difmer  comparisons 
of  these  were  greater  than  20 
these  154,  exactly  half  [77]  ai 
attributable  solely  to  the  use 
value  copper  bottom  inserts  i 
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a  cover  to  a  vessel  without  a 
with  a  glass  (rather  than  a  st 
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20  percent  limit  on  difmers  d 
type  of  products  being  comp 
However,  because  of  the  nal 
subject  merchandise  in  this  i 
guideline  is  inappropriate.  H 
Department  is  dealing  with  t 
simple  product,  with  relative 
straightforward  manufacturi 
operations,  where  the  cost  o 
materials  for  the  bottom  "sa 
for  handles  and  knobs  is  ext 
significant.  Therefore,  the  Di 
should  use  the  verified  difm< 
they  exceed  20  percent. 

Department's  Position:  Wi 
with  the  petitioner  that  the  2 
guideline  should  be  strictly  1 
this  case.  At  verification,  we 
examined  the  comparison  pi 
found  them  to  be  reasonablj 
noted  by  Namil,  in  many  of 
where  the  difmer  was  great( 
percent,  there  were  clearly  i 
and  easily  quantifiable  mate 
differences  between  otherw 
or  nearly  identical  products 
it  is  logical  that  these  produ 
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convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 
The  review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States.  Namil  Ltd..  and  the 
period  January  1, 1989  through 
December  31. 1989. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
and  rebuttal  briefs  from  the  petitioner, 
Fair  Trade  Conunittee  of  the  Cookware 
Manufacturers  Association,  and  the 
respondent.  Namil  Ltd. 

Comment  1:  The  petitioner  states  that 
many  of  the  comparisons  between 
similar  third  country  merchandise  and 
U.S.  merchandise  had  substantial 
differences  in  merchandise  (difmer) 
adjustments,  in  excess  of  20  percent  of 
the  cost  of  manufacturing  the  U.S. 
merchandise.  Pursuant  to  19  U.S.C. 
1677(16)(C)(iii).  the  Department  has 
adopted  a  guideline  to  identify  similar 
merchandise  which  may  reasonably  be 
compared  to  the  subject  merchandise 
sold  in  the  United  States.  Any 
merchandise  that  requires  a  difmer 
adjustment  above  20  percent  of  the  cost 
of  manufacturing  the  U.S.  product  is  not 
considered  a  reasonable  comparison.  In 
Final  Determination  of  Sales  At  Less 
Than  Fair  Value;  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  from  Korea,  (54  FR  53145; 
December  27, 1989).  the  Department 
stated  that  it  found  it  necessary  to  adopt 
a  20  percent  guideline  in  order  to 
minimize  the  effect  of  certain  distortions 
created  in  calculations  caused  by 
making  a  difmer  adjustment  of  that 
magnitude. 

The  petitioner  argues  that  the 
Department  should  follow  its  normal 
practice  and  limit  the  use  of  similar 
merchandise  in  making  fair  value 
comparisons  to  those  comparisons 
where  the  difmer  adjustment  is  less  than 
or  equal  to  20  percent  of  the  cost  of 
manufactuiring  the  U.S.  merchandise. 
See,  e.g.,  Tapered  Roller  Bearings  Four 
Inches  or  Less  in  Outside  Diameter  and 
Certain  Components  Thereof  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review.  (55  FR 
38720;  September  20. 1990)  and  Cellular 
Mobile  Telephones  and  Subassemblies 
from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  (55  FR  29395;  July  19. 1990).  For 
those  comparisons  where  the  difmer 
adjustment  exceeds  20  percent  of  the 
cost  of  manufacturing  the  U.S. 
merchandise,  the  Department  should  use 
constructed  value  (CV)  as  the  basis  for 


determining  foreign  market  value  (FMV) 
for  the  fair  value  comparison. 

Namil  replies  that  the  Department 
used  811  difmer  comparisons.  Only  154 
of  these  were  greater  than  20  percent.  Of 
these  154.  exactly  half  [77)  are 
attributable  solely  to  the  use  of  high 
value  copper  bottom  inserts  rather  than 
aluminum.  Of  the  remaining  77,  54  are 
the  result  of  other  material  differences 
resulting  from  differences  in  the 
diameter  of  the  vessel,  its  height,  the 
thickness  of  the  bottom  or  different 
handles  and  knobs.  Of  the  remaining  23. 
12  involve  comparisons  of  a  vessel  with 
a  cover  to  a  vessel  without  a  cover  or 
with  a  glass  (rather  than  a  steel)  cover. 
Namil  argues  that,  in  the  cases  cited  by 
the  petitioner,  the  Department  utilized  a 
20  percent  limit  on  difmers  due  to  the 
type  of  products  being  compared. 
However,  because  of  the  nature  of  the 
subject  merchandise  in  this  review,  the 
guideline  is  inappropriate.  Here,  the 
Department  is  dealing  with  a  fairly 
simple  product,  with  relatively 
straightforward  manufacturing 
operations,  where  the  cost  of  alternative 
materials  for  the  bottom  "sandwich."  or 
for  handles  and  knobs  is  extremely 
significant.  Therefore,  the  Department 
should  use  the  verified  difmers,  even  if 
they  exceed  20  percent. 

Department's  Position:  We  disagree 
with  the  petitioner  that  the  20  percent 
guideline  should  be  strictly  followed  in 
this  case.  At  verification,  we  visually 
examined  the  comparison  products  and 
found  them  to  be  reasonably  similar.  As 
noted  by  Namil,  in  many  of  the  cases 
where  the  difmer  was  greater  than  20 
percent,  there  were  clearly  identifiable 
and  easily  quantifiable  material  cost 
differences  between  otherwise  identical 
or  nearly  identical  products.  Therefore, 
it  is  logical  that  these  products  are 
reasonably  compared  in  spite  of  having 
a  difmer  higher  than  20  percent.  See, 
e.g..  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  from  Taiwan,  (54  FR  42543; 
October  17. 1989). 

Comment  2:  The  petitioner  argues 
that,  in  the  event  that  difmer 
adjustments  are  permitted  for  CV 
comparisons,  best  information  available 
(BLA)  should  be  used  where  the 
proposed  difmer  adjustment  to  CV  is 
more  than  20  percent  of  the  cost  of 
manufacturing  the  U.S.  merchandise. 
The  BIA  should  be  the  highest  final 
margin  determined  for  any  product. 

Department's  Position:  We  disagree. 
As  discussed  in  the  Department's 
Position  in  response  to  Comment  1.  we 
have  determined  that  because  of  the 
nature  of  the  subject  merchandise,  these 


products  are  reasonably  comparable  in 
spite  of  difmers  higher  than  20  percent. 
Comment  3:  The  petitioner  states  that 
in  calculating  SG&A  and  profit,  the 
Department  understated  the  profit 
adjustment  Instead  of  first  multiplying 
by  ten  percent  to  account  for  SG&A  and 
then  multiplying  the  result  by  eight 
percent  to  account  for  profit  the 
Department  simply  multipUed  cost  of 
manufacturing  by  18  percent  (10  percent 
for  general  expenses  and  8  percent  for 
profit). 

Department's  Position:  We  agree  with 
the  petitioner  and  have  adjusted  our 
calculations  accordingly. 

Comment  4:  The  petitioner  asserts 
that  the  Department  should  use  BIA  to 
determine  the  margins  on  the  sale  of 
woks  to  the  United  States.  The 
Department  discovered  at  verification 
that  Namil  sold  woks  to  the  United 
States  during  the  review  period,  but 
these  wok  sales  were  not  reported  in  its 
questionnaire  response.  Namil  also  did 
not  report  data  for  sales  of  woks  in  the 
home  market  or  to  third  countries. 
Because  of  Namil's  failure  to  provide  the 
sales  or  CV  information  necessary  for 
making  fair  value  comparisons,  the 
Department  should  use.  as  BIA  in  its 
final  margin  calculations,  the  highest 
margin  that  it  calculates  for  any  U.S. 
sale. 

Namil  replies  that  the  omission  of  the 
sale  of  woks  to  the  United  States  from 
the  questionnaire  response  was 
inadvertent.  The  Department's  use  of  the 
weighted  average  of  all  other  products 
as  BIA  is  acceptable  given  this 
unintentional  omission. 

Department's  Position:  We  agree  with 
the  petitioner.  Because  the  respondent 
did  not  provide  sales  information  on  the 
sale  of  woks  to  the  United  States  in  its 
questionnaire  response,  we  used  BIA. 
As  BIA.  we  have  applied  the  highest 
margin  found  on  any  U.S.  sale  to  the 
total  net  value  of  all  sales  of  woks  to  the 
United  States  during  the  review  period. 
We  have  used  the  highest  margin  found 
on  any  U.S.  sale  rather  than  the 
weighted-average  margin  because  the 
omission  encompassed  all  sales  to  all 
markets  of  a  particular  type  of  stainless 
steel  cookware.  and  not  just  one  or  two 
transactions  in  one  of  Namil's  markets. 
Comment  5:  The  petitioner  states  that 
the  Department  should  not  use  any  of 
the  reported  non-operating  income  as  an 
offset  to  general  and  administrative 
expenses  (G&A).  Income  unrelated  to 
the  production  of  the  merchandise 
subject  to  review  should  not  be  used  to 
offset  G&A  expenses. 

Namil  replies  that  the  Department 
should  be  consistent  and  if  it  were  to 
include  on-operating  items  in  the  G&A, 


then  it  should  offset  G&A  upon  the  sale 
of  the  non-operating  items. 

Department's  Position:  We  did  not 
include  non-operating  income  in  G&A 
We  did  not  offset  G&A  expenses  with 
non-operating  income  since  it  was 
unrelated  to  the  production  of  the 
subject  merchandise. 

Comment  ft-  The  petitioner  states  that 
it  is  illegal  and  unfair  for  the 
Department  to  change  the  cash  deposit 
rate  established  in  the  original  order  for 
unnamed  or  new  manufacturers/ 
exporters  based  on  a  review  of  only  one 
of  the  five  manufacturers  investigated 
during  the  original  investigation.  It  is 
particularly  unfair  in  this  case  where  the 
single  manufacturer  had  the  lowest  rate 
in  the  original  investigation  and  the  fact 
that  the  manufacturer  had  very  little 
impact  on  the  weighted-average 
calculation  of  the  "all  others"  rate  in  the 
original  order.  The  review  of  Namil  was 
requested  because  petitioner  beUeved 
that  the  low  rate  established  for  Namil 
in  the  original  investigation  was  not 
representative  of  the  actual  dumping 
margin  for  the  firm. 

The  petitioner  further  states  that  the 
Department's  position  is  unjust  because 
the  increase  in  Namil's  rate  still  results 
in  decreasing  the  rate  for  new 
manufacturers/exporters  and  all  other 
manufacturers/exporters  not  named  in 
the  original  investigation. 

Given  the  Department's  current 
position,  it  would  have  been  better  if  a 
review  of  a  company  with  a  higher  rate 
in  the  original  investigation  had  been 
requested  because  it  is  more  likely  that 
the  new  "all  others"  rate  would  have 
been  much  higher  than  8.10  percent. 

Namil  replies  that  the  "all  others"  rate 
determined  in  the  investigation  stands  a 
a  surrogate  for  non-investigated 
companies  involved  in  the  trade  at  that 
time.  The  rationale  is  that  the  weighted 
average  of  investigated  companies  is  a 
reasonable  estimate  of  the  situation  for 
other  manufacturers/exporters  as  it 
exists  during  the  period  of  investigation. 

Department's  Position;  We  disagree 
with  the  petitioner.  The  petitioner  had 
the  option  to  request  reviews  of  any  of 
the  exporters  of  the  subject  merchandise 
to  the  United  States  but  only  chose  to 
request  a  review  of  one  exporter. 
Therefore,  the  rate  that  will  be  applied 
to  any  new  manufacturers/exporters 
whose  first  shipments  occurred  after 
December  31, 1989  (i.e.,  "new  shippers") 
will  be  the  highest  calculated  rate  in  this 
review,  which  is  the  rate  calculated  for 
the  single  respondent  This  new  shipper 
rate  is  not  applicable  to  companies 
which  have  a  previously  assigned  rate 
from  the  investigation  or  which  shipped 
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to  the  United  States  prior  to  December 
31,1989. 

Although  the  Department  recently 
modiHed  its  policy  to  the  calculation 
and  application  of  the  "new  shippers" 
rate  (see,  Anti&iction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Cennany;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews)  (56  PR  11200,  March  5, 1991), 
this  modification  was  made  subsequent 
to  the  issuance  of  the  preliminary  results 
of  this  review.  As  such,  it  would  be 
inappropriate  to  apply  the  revised 
methodology  in  these  final  results 
because  the  interested  parties  did  not 
have  the  opportunity  between  the 
issuance  of  the  preliminary  and  final 
results  to  assess  the  imphcations  of  the 
revised  policy  in  the  context  of  this 
review. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  weighted-average 
dumping  margin  to  be: 


Manufacturer/ 
axporler 


NasnUJO.. 


Time  period 


1/1/89-12/31/89 


Manjn 

(per- 
cent) 


1.69 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentage  stated 
above.  TTie  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Ser\ice. 

Further,  as  provided  for  by  section 
751(a](l}  of  the  Tariff  Act,  the  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margin  wiU  be 
required  for  Namii  Ltd.  For  any 
shipments  of  this  merchandise 
manufactured  or  exported  by  the 
remaining  known  manufacturers  end/or 
exporters  not  covered  by  this  review, 
the  cash  deposit  rates  will  continue  to 
be  at  the  latest  rate  applicable  to  each 
of  these  firms. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  of 
certain  stainless  steel  cooking  ware 
occurred  after  December  31, 1969,  and 
who  is  unrelated  to  the  reviewed  firm  or 
any  previously  reviewed  firm,  a  cash 
deposit  of  1.69  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  certain  Korean  stainless 
steel  cooking  ware  entered,  or 
withdrawn  from  warehouse,  for 
consumptioo  on  or  after  the  date  of 


pubticati(Mi  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  August  1. 1961. 

Eric  I.  Caifinkel, 

Assistant  Secretary  for  hrport 
Administration. 

[PR  Doc.  91-19113  Filed  8-9-Vl;  8:45  am) 
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[C-357-4031 

Oil  Country  Tubular  Goods  from 
Argentina;  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
reviews. 

summary:  On  January  24, 1991.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
reviews  of  the  countervailing  duty  order 
on  oil  country  tubular  goods  from 
Argentina.  We  have  now  completed  the 
reviews  and  determine  the  total  bounty 
or  grant  to  be  0.09  percent  ad  valorem 
for  the  period  January  1, 1987  through 
December  31, 1987,  and  0.93  percent  ad 
valorem  for  the  period  January  1, 1988 
through  December  31, 1988.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  than  0.50  percent  ad  valorem  is  de 
minimis. 

EFFECTIVE  DATE:  August  12, 1991. 
FOR  FURTHER  IKFORMATION  CONTACT: 
Laurie  Goldman  or  Barbara  Tillman, 
Office  of  Countervailing  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-27B&. 
SUPPlfMENTARY  INFORMATION: 

Background 

On  January  24, 1991,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (56  FR 
2752)  the  preliminary  results  of  its 
administrative  reviews  of  the 
countervailing  duty  order  on  oil  country 
tubular  goods  from  Argentina  (49  FR 
46564;  November  27. 1984).  The 
Department  has  now  completed  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
193a  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  of  Argentine  oil  country 


tubular  goods.  These  products  include 
finished  or  unfinished  oil  country 
tubular  goods,  which  are  hollow  steel 
products  of  circular  cross  section 
intended  for  use  in  the  drilling  of  oil  or 
gas,  and  oil  well  casing,  tubing  and  drill 
pipe  of  carbon  or  alloy  steel,  whetb^ 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  proprietary  specifications. 
During  the  review  periods  this 
merchandise  was  classifiable  under  item 
numbers  6ia3218.  610.3219, 610.3233, 
610J234.  610.3242,  610.3243,  610.3249, 
610.3252,  610.3254,  610.3256,  610.3258, 
610.3262,  610.3264.  6ia3721,  610.3722. 
610J751,  eia3925,  610.3935,  6ia4025, 
610.4035,  6ia42ia  610.4220,  6ia4230, 
610.4240.  610.4310,  6ia4320,  610.4335, 
610.4942,  610.4944,  610.4946,  610.4954, 
610.4955,  610.4956,  6ia4957.  610.4966, 
610.4967,  8ia4968.  610.4969,  610.4970, 
6ia5221,  6ia5222,  610.5226,  610.5234, 
610.5240.  6ia5242,  610.5243  and  6ia5244 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA). 

Such  menAandise  is  currently 
classifiable  under  the  following  item 
numbers  of  the  Harmonized  Tariff 
Schedule  (HTS):  7304.20.20,  7304.2a40, 
7304.20.50,  7304.20.60,  7304.20.7a 
73(M.2a80.  7304.39.00,  7304.51.5a 
7304.59.60,  7304.59.80.  73O4.90.7a 
7305.20.4a  7305.2a6a  7305.20.80. 
7305.31.4a  7305.31.60.  7305.39.ia 
7305.39.50,  7305.9aia  7305.90.5a 
7306.20.2a  7306.2a3a  7306.20.40, 
730a20.60.  7306.2080,  7306.3050. 
7306.5050  7306.80.70  and  7306.90.10. 

While  the  TSUSA  and  HTS  numbers 
are  provided  for  convenience  and 
Customs  purposes,  the  written 
description  remains  dispositive. 

The  reviews  cover  the  periods  January 
1, 1987  through  December  31, 1987,  and 
January  1, 1988  through  December  31, 
1988,  and  twelve  programs. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  and  rebuttals  to  comments 
from  North  Star  Steel  Ohio  and  Lone 
Star  Steel  Company,  both  petitioners, 
and  Siderca  SJV.,  a  respondent  We  also 
received  rebuttal  to  petitioners' 
comments  from  the  Government  of 
Argentina. 

Comment  1:  Siderca  states  that, 
althou^  loaxis  were  reported  to  the 
Department  by  invoice  number,  this  was 
done  only  to  facilitate  the  Department's 
identification  of  sales  of  subject 
merchandise  to  the  United  States. 
Siderca  contends  that  loan  calculations 
should  corresptxtd  with  loan  reference 
numbers,  and  that  such  calculations 


should  not  be  analyzed  accord 
subgroups  of  those  reference  m 
Siderca  further  maintains  that, 
pre-export  financing  finances 
production,  as  opposed  to  spec 
of  the  subject  merchandise,  the 
way  to  tie  specific  Invoices  to  i 
financing. 

Siderca  also  claims  that  the 
Department's  loan-by-loan  ana 
overstates  the  benefits  receivei 
Siderca.  Siderca  urges  the  Dep 
to  look  at  the  totality  of  its  fine 
arrangements  to  determine  wh 
benefits  were  conferred.  Becau 
extreme  volatility  of  interest  r£ 
Argentina  during  1987  and  198< 
consequent  difficulty  in  forecai 
whether  RF-153  or  regular  com 
loans  would  be  more  beneficia 
negotiated  a  mixed  package  of 
in  order  to  hedge  against  deval 
Siderca  states  that  it  negotiate 

1987  and  1988  with  two  banks 
granted  a  line  of  credit  from  ea 
from  which  they  could  draw  d( 
funds,  as  needed.  Respondent . 
that  the  Department  should  no 
each  draw-down  as  a  separate 
should  treat  the  entire  package 
from  each  bank  as  a  single  line 
Benchmark  interest  rates  shoa 
the  rate  in  effect  at  the  time  ea 
down  and  repayment  occurred 
states  that,  throughout  both  th( 

1988  periods  of  review,  the  totj 
RF-153  financing  was  more  ex 
than  comparable  commercial  f 
Therefore,  the  Department  sho 
that  there  was  no  benefit  confi 
RF-153  loans. 

Petitioners  contend  that  the 
Department  should  reject  Side 
argument  that  RF-153  loans  be 
repackaged  into  "reference  nui 
and  credit  lines.  The  repackag: 
proposed  by  Siderca  only  serv 
include  "negative"  benefits  in 
Department's  calculations  and 
reduce  the  overall  benefit  calc 
The  Department  should  remaii 
consistent  in  its  methodology  < 
consider  the  less  favorable  ter 
loan  as  an  offset  to  another,  pi 
loan.  Furthermore,  petitioners 
that  it  is  clear  that,  in  order  to 
pre-export  financing,  the  comp 
present  proof  of  future  export, 
verification  report  for  the  1987 
confirms  this  point  and  the  fac 
Government  of  Argentina  gran 
based  on  proof  of  export  not  c 
basis  of  production  cycles. 

Department 's  Position:  We  £ 
petitioners.  While  the  funds  re 
from  RF-1S3  loans  may  be  use 
finance  production,  it  is  clear  I 
financing  is  contingent  on  spec 
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tubular  goods.  These  products  include 
fmished  or  unfinished  oil  country 
tubular  goods,  which  are  hollow  steel 
products  of  circular  cross  section 
intended  for  use  in  the  dhlhng  of  oil  or 
gas,  and  oil  well  casing,  tubing  and  drill 
pipe  of  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  proprietary  specificabons. 
During  the  review  periods  this 
merchandise  was  classifiable  under  item 
numbers  6ia3216,  610.3219, 610.3233, 
610J234.  610.3242,  61C.3243,  610.3249, 
610.3252, 6ia3254,  610.3256,  610.3258, 
610.3262,  610.3264,  6ia3721.  610.3722. 
610.3751.  eia3925,  610.3935.  6ia4025, 
610.4035,  610.4210,  610.4220,  610.4230. 
610.4240.  610.4310,  610.4320,  610.4335. 
610.4942,  610.4944.  610.4946.  610.4954. 
610.4955,  6104956,  6104957.  610.4966, 
610.4967,  6104968,  610.4969,  610.497O 
6105221,  6105222,  6105226,  610.5234, 
610.5240,  6105242,  610.5243  and  6105244 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA). 

Such  merchandise  is  currently 
classifiable  under  the  following  item 
numbers  of  the  Harmonized  Tariff 
Schedule  (HTS):  7304.2020  7304.2040. 
7304.2050  7304.20.60,  7304.2O7O 
7304.2080,  7304.3000.  7304.51.50 
7304.59.60.  7304.59.80.  7304.90.70 
7305.20.40  7305.2060  7305.20.80, 
7305.31.40  7305.31.60,  7305.39.10 
7305.39.50,  7305.9010  7305.90.50 
7306.20.20  73002030,  7306.20.40. 
730020.60.  7306.2080.  7306.30.50. 
7306.5050  7306.60.70  and  7306.90.10. 

While  the  TSUSA  and  HTS  numbers 
are  provided  for  convenience  and 
Customs  purposes,  the  written 
description  remains  dispositive. 

The  reviews  cover  the  periods  )anuary 
1. 1987  through  December  31, 1987,  and 
January  1. 1988  through  December  31, 
1988,  and  twelve  programs. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  conunent  on  the 
preliminary  results.  We  received 
comments  and  rebuttals  to  comments 
from  North  Star  Steel  Ohio  and  Lone 
Star  Steel  Company,  both  petitioners, 
and  Siderca  Sj\.,  a  respondent.  We  also 
received  rebuttal  to  petitioners' 
comments  from  the  Government  of 
Argentina. 

Comment  1:  Siderca  states  that, 
althou^  loans  were  reporied  to  the 
Department  by  invoice  number,  this  was 
done  only  to  facilitate  the  Department's 
identification  of  sales  of  subject 
merchandise  to  the  United  States. 
Siderca  contends  that  loan  calculations 
should  correspond  with  loan  reference 
numbers,  and  that  such  calculations 


should  not  be  analyzed  according  to 
subgroups  of  those  reference  numbers. 
Siderca  further  maintains  that  because 
pre-export  fmancing  fmances 
production,  as  opposed  to  specific  sales, 
of  the  subject  merchandise,  there  is  no 
way  to  tie  specific  invoices  to  actual 
financing. 

Siderca  also  claims  that  the 
Department's  loan-by-loan  analysis 
overstates  the  benefits  received  by 
Siderca.  Siderca  urges  the  Department 
to  look  at  the  totality  of  its  financing 
arrangements  to  determine  whether 
benefits  were  conferred.  Because  of  the 
extreme  volatility  of  interest  rates  in 
Argentina  during  1987  and  1988,  and  the 
consequent  difficulty  in  forecasting 
whether  RF-153  or  regular  commercial 
loans  would  be  more  beneficial,  Siderca 
negotiated  a  mixed  package  of  fmancing 
in  order  to  hedge  against  devaluation. 
Siderca  states  that  it  negotiated  loans  in 

1987  and  1988  with  two  banks  and  was 
granted  a  line  of  credit  from  each  bank 
from  which  they  could  draw  down 
funds,  as  needed.  Respondent  argues 
that  the  Department  should  not  treat 
each  drawKlown  as  a  separate  loan,  but 
should  treat  the  entire  package  of  loans 
from  each  bank  as  a  single  line  of  credit. 
Benchmark  interest  rates  should  refiect 
the  rate  in  effect  at  the  time  each  draw- 
down and  repayment  occurred.  Siderca 
states  that,  throughout  both  the  1987  and 

1988  periods  of  review,  the  total  cost  of 
RF-153  financing  was  more  expensive 
than  comparable  commercial  financing. 
Therefore,  the  Department  should  find 
that  there  was  no  benefit  conferred  from 
RF-153  loans. 

Petitioners  contend  that  the 
Department  should  reject  Siderca's 
argument  that  RF-153  loans  be 
repackaged  into  "reference  numbers" 
and  credit  lines.  The  repackaging 
proposed  by  Siderca  orily  serves  to 
include  "negative"  benefits  in  the 
Department's  calculations  and  thus 
reduce  the  overall  benefit  calculated. 
The  Department  should  remain 
consistent  in  its  methodology  and  not 
consider  the  less  favorable  terms  of  one 
loan  as  an  offset  to  another,  preferential 
loan.  Furthermore,  petitioners  maintain 
that  it  is  clear  that,  in  order  to  secure 
pre-export  financing,  the  company  must 
present  proof  of  future  export  The 
verification  report  for  the  1987  review 
confirms  this  point  and  the  fact  that  the 
Government  of  Argentina  grants  loans 
based  on  proof  of  export  not  on  the 
basis  of  production  cycles. 

Department's  Position:  We  agree  with 
petitioners.  While  the  funds  received 
from  RF-153  loans  may  be  used  to 
finance  production,  it  is  clear  that  the 
financing  is  contingent  on  specific 


export  sales.  Siderca  was  required  to 
present  proof  of  sale  and  an  irrevocable 
letter  of  credit  for  each  loan  received.  At 
verification,  we  saw  that  specific  loans 
accounted  for  70  percent  of  actual 
invoice  values.  Therefore,  because  the 
evidence  clearly  shows  that  RF-153 
loans  are  tied  to  specific  exports,  the 
Department  has  determined  that  it 
would  be  inappropriate  to  treat 
"subgroups"  that  are  tied  to  specific 
invoice  numbers  as  one  loan. 

Additionally,  the  Department  only 
examines  loans  received  under 
programs  that  may  potentially  be 
counteravailable  Si  the  interest  rate  is 
preferential  when  compared  with  the 
benchmark  interest  rate.  We  do  not 
consolidate  these  preferential  loans  with 
non-counteravailable  commercial  loans 
to  examine  whether  the  aggregate 
interest  rate  paid  on  a  series  of  loans  is 
preferential.  It  is  not  the  Department's 
practice  to  offset  the  less  favorable 
terms  of  one  loan  as  an  offset  to 
another,  preferential  loan.  The 
Department  will  continue  to  analyze 
each  individual  loan  in  the  RF-153  pre- 
export  loan  program  separately. 

Comment  2:  Petitioners  claim  that  the 
Department  failed  to  select  an 
appropriate  benchmark  to  calculate  the 
benefit  from  the  RF-153  loan  program. 
Petitioners  argue  that,  because  it 
neglected  to  find  the  predominant 
alternative  source  of  short-term 
financing,  [i.e.,  the  source  of  commercial 
loans  that  would  represent  the  most 
likely  commercial  alternative  and  best 
mirror  the  RF-153  program),  the 
Department  did  not  follow  its  standard 
methodology.  Petitioners  claim  that  the 
Department  should  have  first  considered 
a  benchmark  that  comprised  at  least  50 
percent  of  total  short-term  fmancing  in 
local  currency  prior  to  constructing  a 
composite  benchmark  interest  rate. 
Specifically,  the  Department  should 
have  examined  commercially  available 
180-day,  dollar-indexed,  pre-export 
loans  as  it  did  in  Leather  from 
Argentina:  Final  Determination  and 
Countervailing  Duty  Order  (55  FR  40212; 
October  2, 1990).  This  methodology 
should  have  been  used  consistently  in 
both  the  1987  and  1988  periods  of  review 
as  it  was  in  Argentina  during  the  1989 
investigative  period 

Siderca  contends  that  petitioners' 
argument  is  incorrect  and  that  the 
benchmark  used  by  the  Department 
need  not  be  a  "mirror"  of  the  actual 
loan,  but  must  be  a  commercial 
alternative  available  to  the  exporter. 
Siderca  cites  Standard  Pipe,  Line  Pipe, 
Light- Walled  Rectangular  Tubing  and 
Heavy-Walled  Rectangular  Tubing  from 
Malaysia;  Final  Negative  Countervailing 


Duty  Determination  (53  FR  46904; 

November  21, 1988),  wherein  the 
Department  stated  its  practice  of  using, 
as  a  benchmark  rate,  "the  most 
comparable,  predominent  commercial 
rate  for  short-term  financing." 
Petitioners'  suggestion  that  the 
Department  use  dollar-indexed  180-day 
financing  should  not  be  accepted  by  the 
Department  because  it  was  not  a 
commercially  viable  alternative  in  1987 
and  1988,  as  verified  by  the  Department 

Siderca  states  that  the  dollar 
benchmark  used  in  Leather  from 
Argentina  was  used  for  the  1989 
investigative  period.  During  that  time, 
austral  financing  practically 
disappeared  and  exporters  began  to 
obtain  dollar-based  financing.  These 
changes  in  the  economic  situation  in 
Argentina  necessitated  a  deviation  from 
the  Department's  longstanding 
methodology.  Moreover,  in  1989.  the  RF- 
153  program  itself  was  modified  to  allow 
exporters  to  seek  dollar-based  financing 
These  conditions,  Siderca  claims,  were 
not  applicable  during  1987  and  1988,  the 
periods  covered  by  die  current  reviews. 

Department's  Position:  We  disagree 
with  petitioners  that  the  Department 
should  use  a  180-day,  dollar-indexed 
benchmark.  At  verification,  we 
examined  the  lending  situation  in 
Argentina.  We  are  satisfied  that  the 
Central  Bank  information  provided  by 
the  Fundacion  de  Investigaciones 
Economicas  Latinoamericanas  (FIEL),  a 
private  research  organization,  is  the 
appropriate  benchmark  to  use.  We  have 
used  Central  Bank  information  on 
commercial  interest  rates  in  other 
administrative  reviews  of  Argentine 
cases;  See.  generally,  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina  (1987  and  1988).  Central  Bank 
and  commercial  bank  sources 
demonstrated  that  these  rates 
represented  the  predominent  alternative 
short-term  commercial  financing  rates 
during  the  review  period.  Leather  from 
Argentina  does  not  speak  to  the 
conditions  that  existed  in  1987  and  1988, 
but  only  to  the  1989  period  when  the 
lending  situation  in  Argentina  changed 
dramatically,  and  different  sources  and 
types  of  short-term  commercial 
financing  prevailed.  We  have,  therefore, 
used  as  our  benchmark  the  published 
average  unregulated  commercial  rate. 
This  information  was  part  of  the 
Government  of  Argentina's 
questionnaire  response  for  the  1987 
period  of  review  and  was  independently 
obtained  by  the  Department  for  the  1988 
period  of  review. 

Comment  3:  Siderca  contends  that  the 
Department  erred  by  using  an  interest 
rate  provided  by  one  state-owned  bank 
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as  its  benchmark  rate  for  the  1988  period 
of  review.  Siderca  states  that  it  was  in 
error  in  providing  rates  from  the  Banco 
de  la  Nacion  Argentina  in  the  1988 
questionnaire  response,  and  that  Centra) 
Bank  rates,  as  published  by  the  FiEL, 
shoald  have  been  provided  as  they  were 
for  the  1967  review  period.  The  Central 
Bank  rates  are  based  on  the  average 
lending  rates  of  ma)or  banks.  Siderca 
argues  that  the  rate  provided  by  the 
Banco  de  la  Nacion  Argentina  for  180- 
day  discounts  of  commercial  paper  is 
not  an  average  commercial  rate,  but  is 
an  index  provided  by  only  one  source. 
Further,  respondent  claims  that  the 
Department  should  not  use  a  180-day 
rate  but  a  30-day  interest  rate,  since 
loans  in  Argentina  require  payment  of 
interest  every  30  days,  even  though 
principal  may  be  rolled  over. 

Siderca  also  disagrees  with 
petitioners'  argument  that  a  two  percent 
spread  should  be  added  to  the  Central 
Bank  rates  used  by  the  Department. 
Siderca  contends  that  petitioners' 
argument  misinterprets  the  verification 
report  which  describes  how  the  Central 
Bank  arrives  at  financing  rates  by 
adding  a  spread  to  either  its  cost  of 
funds  or  interest  rates  on  deposits.  The 
rates  pubHshed  by  the  Central  Bank  are 
actual  average  commercial  lending  rates 
and  not  the  cost  of  funds  to  the  bank  or 
the  rates  charged  to  commercial  banks 
by  the  Central  Bank;  therefore,  it  is 
precisely  those  rates  that  should  be  used 
by  the  Department. 

Petitioners  contend  that  the 
Department  should  continue  to  use  the 
Banco  de  la  Nacion  Argentina  rate  for 
180-day  loans  as  the  1988  benchmark. 
This  was  the  rate  provided  by 
respondent  in  the  questionnaire 
response.  Petitioners  state  that 
respondent  had  ample  time,  prior  to 
publication  of  the  preliminary  results  of 
review,  to  submit  new  information 
correcting  the  original  submission. 
Therefore,  the  Department  should 
disregard  Siderca's  submission  of  new 
information  on  Central  Bank  rales  and 
continue  to  use  the  Banco  de  la  Nacion 
Argentina  rates  provided  by  respondent 
for  the  1988  period  of  review. 

Petitioners  also  contend  that  whereas 
FIEL  rates  averaged  9.51  percent  in  1987, 
the  more  appropriate  Central  Bank  rate 
was  10J4  percent,  plus  a  two  percent 
spread. 

Department's  Positions:  We  agree 
with  respondent.  The  Department  has 
consistently  used  Central  Bank  rates 
provided  by  FIEL  and  will  change  the 
benchmark  for  1988  to  reflect  those 
rates.  Using  a  rate  charged  by  a  single 
bank  as  the  benchmark  rate  would  be 
inapprc^Hiate  because  it  does  not  reflect 
the  predominant  commercial  alternative 


source  of  credit  Since  FIEL  informatioD 
is  pubbc  the  Department  independently 
obtained  the  1968  rates  and,  therefore, 
did  not  use  the  information  submitted  by 
respondent  on  FIEL  rates  that  was 
untimely. 

We  also  agree  with  respondent  that  a 
two  percent  spread  should  not  be  added 
to  the  Central  Bank  rates.  The 
information  contained  in  the  verification 
report  merely  explained  the  manner  in 
which  the  Central  Bank  determined 
lending  rates.  The  information 
disseminated  by  the  Central  Bank  and 
published  by  FIEL  reflects  actual  lending 
rates  which  already  include  a  spread 
above  the  cost  of  funds. 

Comment  4:  Petitioners  claim  that  the 
Department  used  an  inappropriate 
benchmark  for  the  1987  review  period. 
The  Department  used  a  simple  average 
of  the  regulated  and  unregulated  rales 
available  in  Argentina  in  1987.  but  since 
the  regulated  rate  was  not  available  to 
commercial  enterprises,  it  should  not 
have  been  used  as  part  of  the 
benchmark  calculation.  The  Department 
should  only  have  used  a  monthly 
average  of  the  rates  published  by  the 
Central  Bank  of  Argentina. 

Department's  Positions:  We  agree 
with  petitioners  that  the  Central  Bank 
regulated  rate  was  not  available  to 
businesses  in  1987,  as  indicated  in  our 
verification  report.  We  have,  therefore, 
recalculated  the  1987  benchmark  rate  to 
exclude  that  rate  fix)m  the  semi-annual 
averages.  The  total  bounty  or  grant  from 
this  program  remains  de  minimis  for  the 
1987  review  period  and  has  been 
adjusted  to  0.93  percent  ad  valorem  for 
the  1988  review  period. 

Comment  5.  Siderca  contends  that  the 
Department  should  not  have  used  single 
average  annual  interest  rates  for  the 
1987  and  1988  periods  of  review.  Siderca 
argues  that  because  short-term  interest 
rates  in  Argentina  fluctuated  greatly  in 
1987  and  1988.  use  of  a  single  average 
rate  is  distortive.  The  Department  has 
previously  used  semi-annual  averages  in 
the  1987  investigation  of  Certain  Welded 
Carbon-Steel  Pipe  and  Tube  Products 
from  Argentina;  Final  Afiirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  (Pipe  and 
Tube)  (53  FR  37619;  September  27, 1988). 
Siderca  claims  that  because  the  loans  tn 
the  instant  reviews  are  clustered  in  the 
two  halves  of  the  year,  and  are  short- 
term  loans  of  less  than  180  days,  they  fit 
the  same  conditions  as  in  the  Pipe  and 
Tube  investigation.  Thus,  the 
Department  should  apply  the  same 
methodology  in  the  present  reviews. 

Department's  Position:  The 
Department  agrees  with  respondent  that 
semi-annual  average  benchmark  rates 
shoald  be  used.  During  both  the  1987 


and  1988.  the  average  short-term 
monthly  Interest  rate  varied  significantly 
between  the  first  and  second  halves  of 
the  year.  Although  we  generally  use  an 
average  annual  rate  for  our  benchmark, 
we  are  using  the  semi-annual  averages 
as  our  benchmark  in  these  reviews 
because:  (1)  The  loans  are  clustered  (in 
terms  of  total  amount  received)  within 
either  the  first  or  second  half  of  1967  and 
1988:  (2)  RF-153  loans  are  generally 
extended  for  180  days  or  less;  and  (3)  an 
average  armual  rate  would  have  been 
distorted  by  the  compounding  of  very 
high  monthly  interest  rates  which  varied 
widely  from  the  first  to  the  second  half 
of  the  year  in  question.  As  noted  by 
respondent  this  is  consistent  with  the 
methodology  previously  employed  by 
the  Department  in  Pipe  and  Tube. 

Comment  6:  Petitioners  claim  that  the 
Department  erred  in  determining  that 
Siderca  did  not  receive  price  premiums 
on  its  sales  of  OCTG  to  the  Government 
of  Argentina.  Petitioners  argue  that  the 
Department's  original  determination 
was  in  error  because  the  Department 
examined  comparable  prices  in  the 
domestic  market  instead  of  world 
market  prices. 

Petitioners  claim  that  prices  In 
Argentina  are  an  inappropriate  basis  for 
comparison  as  they  are  distorted  and, 
therefore,  inconsistent  with  commercial 
considerations.  In  support  of  their  claim, 
petitioners  assert  that  the  internal 
market  in  Argentina  is  characterized  by 
artificially  high  domestic  prices.  Import 
barriers,  the  "Buy  Argentina"  law,  and 
exchange  controls  allowed  prices  in  the 
domestic  market  to  remain  at  levels  30 
to  50  percent  higher  than  prices  in  the 
United  States,  in  addition  to  being 
higher  than  world  market  prices 
generally.  In  support  of  this  point, 
petitioners  cite  Industrial  Nitrocellulose 
from  France;  Final  ALIrmative 
Countervailing  Duty  Determination  (48 
FR  11971;  March  22, 1983)  wherein, 
petitioners  claim,  it  was  determined  that 
the  French  military  was  effectively 
subsidizing  a  company  by  paying  a 
higher  price  than  the  company  would 
have  obtained  in  the  worid  market 

To  further  support  the  use  of  worid 
market  prices  as  a  commercial  standard, 
petitioners  cite  the  dominance  of  the 
state-owned  oil  company,  YPF.  in  the 
domestic  marketplace.  Insofar  as  YPF  is 
the  principal  prarchaser  of  OCTG  in 
Argentina,  and  Siderca  is  the  sole 
Argentina  OCTG  producer,  both 
companies  effectively  were  able  to  set 
the  price  of  OCTG  in  the  domestic 
market  in  a  manner  which  would  benefit 
Siderca. 

Siderca  claims  that  the  petitioners  are 
merely  rehashing  an  argument  that  has 


been  aroimd  since  the  original 
investigation  in  1984.  Siderca  ins 
the  Department  should  continue 
the  methodology  established  in  t 
original  investigation  and  used  ii 
cases  (Certain  Steel  Products  frc 
Republic  of  Korea;  Final  Affirma 
Countervailing  Duty  Determinate 
FR  57535;  December  27, 1982)).  S 
claims  that  to  evaluate  whether 
premiums  are  being  received  fro 
government  purchases  of  OCTG 
Department  must  compare  the  p 
paid  by  the  government  to  pricei 
by  private,  unrelated  companies 
length  transactions.  The  Departi 
performed  and  verified  those  pri 
comparisons,  concluding  that  pr 
premiums  were  not  being  provid 
Since  there  are  commercial  pric( 
available  for  comparison  within 
Argentina,  the  Department  need 
make  a  comparison  to  world  ma 
prices.  Siderca  also  distinguishe 
petitioners'  reference  to  Nitroce 
from  France  on  the  grounds  thai 
Department  in  that  case  never  c 
a  comparison  to  world  market  p 
but  merely  concluded  that  exce: 
prices  paid  by  the  government 
constituted  a  countervailable  be 
(Industrial  Nitrocellulose  from  I 
Final  Affirmative  Countervailin; 
Determination  (48  FR  11971;  Od 
1983)). 

Department's  Position:  We  cc 
with  respondent  The  Departme 
continues  to  use  the  same  methi 
in  this  review  as  that  used  in  th 
investigation.  A  government  cai 
found  to  be  providing  a  subsidy 
independent  arm's  length  price 
the  same  jurisdiction  are  actual 
The  Department  undertook  a  th 
analysis,  including  verification 
documentation,  which  showed 
Government  of  Argentina  actus 
a  lower  price  for  OCTG  than  di 
companies. 

Furthermore,  petitioners'  refe 
Nitrocellulose  Erom  France  is  in 
because  the  methodology  empli 
that  case  did  not  involve  a  com 
to  world  market  prices.  The 
determination  in  Nitrocellulose 
France  was  based  on  the  "best 
information  available"  because 
failure  of  the  French  govemmei 
cooperate  and  provide  the  Dep< 
with  the  information  necessary 
evaluate  the  progranL  In  the  su 
administrative  review  (Industri 
Nitrocellulose  bom  France:  Fin 
of  Countervailing  Duty  Admini 
Review  (52  FR  833:  January  9, 1 
Department  received  more  con; 
information  and  analyzed  the  [ 
paid  by  the  government  in  rela< 
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and  1988.  the  average  short-term 
monthly  interest  rale  varied  significantly 
between  the  first  and  second  halves  of 
the  year.  Although  we  generally  use  an 
average  annual  rate  for  our  benchmark, 
we  are  using  the  semi-annual  averages 
as  our  benchmark  in  these  reviews 
because:  (1)  The  loans  are  clustered  (in 
terms  of  total  amount  received)  within 
either  the  first  or  second  half  of  1987  and 
1988;  (2)  RF-153  loans  are  generally 
extended  for  180  days  or  less;  and  (3)  an 
average  annual  rate  would  have  been 
distorted  by  the  compounding  of  very 
high  monthly  interest  rates  which  varied 
widely  from  the  first  to  the  second  half 
of  the  year  in  question.  As  noted  by 
respondent,  this  is  consistent  with  the 
methodology  previously  employed  by 
the  Department  in  Pipe  and  Tube. 

Comment  6:  Petitioners  claim  that  the 
Department  erred  in  determining  that 
Siderca  did  not  receive  price  premiums 
on  its  sales  of  OCTG  to  the  Govemmen! 
of  Argentina.  Petitioners  argue  that  the 
Department's  original  determination 
was  in  error  because  the  Department 
examined  comparable  prices  in  the 
domestic  market  instead  of  world 
market  prices. 

Petitioners  claim  that  prices  in 
Argentina  are  an  inappropriate  basis  for 
comparison  as  they  are  distorted  and. 
therefore,  inconsistent  with  commercial 
considerations.  In  support  of  their  claim, 
petitioners  assert  that  the  internal 
market  in  Argentina  is  characterized  by 
artificially  high  domestic  prices.  Impwrt 
barriers,  the  "Buy  Argentina"  law,  and 
exchange  controls  allowed  prices  in  the 
domestic  market  to  remain  at  levels  30 
to  50  percent  higher  than  prices  in  the 
United  States,  in  addition  to  being 
higher  than  world  market  prices 
generally.  In  support  of  this  point, 
petitioners  cite  Industrial  Nitrocellulose 
from  France;  Final  Affirmative 
Countervailing  Duty  Determination  (48 
FR  11971;  March  22, 1983)  wherein, 
petitioners  claim,  it  was  determined  thai 
the  French  military  was  effectively 
subsidizing  a  company  by  paying  a 
higher  price  than  the  company  would 
have  obtained  in  the  worid  market. 

To  further  support  the  use  of  worid 
market  prices  as  a  commercial  standard, 
petitioners  cite  the  dominance  of  the 
state-owned  oil  company,  YPF.  in  the 
domestic  marketplace.  Insofar  as  YWis 
the  principal  purchaser  of  OCTG  in 
Argentina,  and  Siderca  is  the  sole 
Argentina  OCTG  producer,  both 
companies  effectively  were  able  to  set 
the  price  of  OCTG  in  the  domestic 
market  in  a  manner  which  would  benefit 
Siderca. 

Siderca  claims  that  the  petitioners  are 
merely  rehashing  an  argument  that  has 


been  aroimd  since  the  original 
investigation  in  1984.  Siderca  insists  that 
the  Department  should  continue  to  use 
the  methodology  established  in  the 
original  investigation  and  used  in  other 
cases  (Certain  Steel  Inducts  from  the 
Republic  of  Korea:  Final  Affirmative 
Countervailing  Duty  Determination  (47 
FR  57535;  December  27, 1982)).  Siderca 
claims  that  to  evaluate  whether  price 
premiums  are  being  received  from 
government  purchases  of  OCTG.  the 
Department  must  compare  the  prices 
paid  by  the  government  to  prices  paid 
by  private,  uiirelated  companies  in  arm's 
length  transactions.  The  Department 
performed  and  verified  those  price 
comparisons,  concluding  that  price 
premiums  were  not  being  provided. 
Since  there  are  commercial  prices 
available  for  comparison  within 
Argentina,  the  Department  need  not 
make  a  comparison  to  world  market 
prices.  Siderca  also  distinguishes 
petitioners'  reference  to  Nitrocellulose 
from  France  on  the  grounds  that  the 
Department  in  that  case  never  called  for 
a  comparison  to  world  market  prices, 
but  merely  concluded  that  excessive 
prices  paid  by  the  govermnent 
constituted  a  countervailable  benefit 
(Industrial  Nitrocellulose  from  France; 
Final  Affirmative  Countervailing  Duty 
Determination  (48  FR  11971;  October  2. 
1983)). 

Department's  Position:  We  concur 
with  respondent  The  Department 
continues  to  use  the  same  methodology 
in  this  review  as  that  used  in  the  original 
investigation.  A  government  cannot  be 
found  to  be  providing  a  subsidy  when 
independent,  arm's  length  prices  within 
the  same  jurisdiction  are  actually  higher. 
The  Department  undertook  a  thorough 
analysis,  including  verification  of  price 
documentation,  which  showed  that  the 
Government  of  Argentina  actually  paid 
a  lower  price  for  OCTG  than  did  private 
companies. 

Furthermore,  petitioners'  reference  to 
Nitrocellulose  from  France  is  inapposite 
because  the  methodology  employed  in 
that  case  did  not  involve  a  comparison 
to  world  market  prices.  The 
determination  in  Nitrocellulose  from 
France  was  based  on  the  "best 
information  available"  because  of  the 
failure  of  the  French  government  to 
cooperate  and  provide  the  Department 
with  the  information  necessary  to 
evaluate  the  program.  In  the  subsequent 
administrative  review  (Industrial 
Nitrocellulose  from  France;  Final  Results 
of  Countervailing  Duty  Administrative 
Review  (52  FR  833;  January  9, 1987)).  the 
Department  received  more  complete 
information  and  analyzed  the  prices 
paid  by  the  government  in  relation  to  the 


cost  of  producing  the  product  not  world 
market  prices.  As  a  result  of  its  analysis, 
the  Department  found  that  there  was  an 
insufiicient  basis  to  conclude  that 
excessive  prices  were  being  paid  by  the 
government 

Comment  7:  Petitioners  contend  that 
the  administrative  record  is  insufficient 
because  the  Department  failed  to 
include  certain  invoices  requested  by 
petitioners.  By  excluding  certain 
documents  from  the  record,  the 
Department  has  denied  petitioners  an 
opportunity  to  comment  on  all  the 
information  contained  in  the  record.  The 
Department  did  not  verify  enough 
information  to  conclude  that  price 
premiums  were  not  being  paid  by  the 
Argentine  government  The  Department 
only  looked  at  invoices  of  sales  to  three 
private  companies,  which  were  based 
on  sales  of  much  smaller  quantities  than 
purchases  made  by  YPF.  Further,  there 
is  no  evidence  that  the  Department 
verified  receipt  of  payment  for  these 
sales. 

Petitioners  also  contend  that  they 
were  unable  to  analyze  the  record 
adequately  because  the  Department 
denied  them  access  to  invoices 
requested  by  petitioner.  Petitioners  cite 
Acetylsalicyhc  Acid  from  Turkey;  Final 
Affirmative  Countervaihng  Duty 
Determination  (52  FR  24494;  July  1. 
1987).  wherein  the  Department  noted 
that  "the  statutory  and  regulatory 
scheme  of  a  countervailing  duty 
investigation  requires  that  petitioner  be 
provided  with  an  opportunity  to 
comment  on  all  information  submitted  to 
the  Department" 

Siderca  objects  to  petitioners'  request 
that  the  Deptulment  include  verified 
invoices  as  exhibits  to  the  verification 
report.  Siderca  states  that  the 
Department  uses  its  discretion  in 
determining  which  documents  to  take 
back  and  use  as  exhibits.  Furthermore, 
the  Department  provided  a  complete 
verification  report  detailing  exactly 
which  documents  were  examined  and 
evaluated.  The  Departmeent  is  under  no 
legal  obligation  to  provide  petitioners 
with  each  and  every  document  verified. 

Department's  Position:  We  concur 
with  respondent  regarding  the 
sufficiency  of  the  administrative  record. 
The  Department  has  maintained  a 
complete  and  open  administrative 
record  in  this  case.  Verification  is  a 
process  in  which  the  Department 
-  examines  programs  and  eligibility 
requirements,  respondent's  use  of  the 
programs,  and  government  and  company 
accounting  records  (including  ledgers, 
invoices,  purchase  orders,  etc.).  as  well 
as  other  documents  in  order  to 
determine  the  accuracy  of  the 


questionnaire  response.  We  do  not 
request  verification  exhibits  on  every 
item  or  program  that  is  verified.  Exhibits 
that  are  collected  serve  to  clarify  or     ■ 
further  explain  the  text  of  the 
verification  report  Documents,  such  as 
invoices,  which  are  self-explanatory,  are 
usually  not  included  as  exhibits.  The 
documents  cited  by  petitioners  were 
thoroughly  examined  by  the  Department 
and  complete  information  concerning 
these  documents  was  included  in  the 
verification  report  All  exhibits  collected 
by  the  Department  are  Included  in  the 
record. 

Comment  8:  Petitioners  claim  that  a 
counterguarantee  provided  by  the 
Ministry  of  Economy  on  an 
internationally-funded  loan  from  the 
Inter-American  Development  Bank 
(lADB)  under  the  "BANADE"  loan 
program  conferred  a  countervailable 
benefit  that  was  ignored  by  the 
Department  According  to  petitioners, 
there  is  no  evidence  that  any  company 
other  than  Siderca  obtained  such  a 
counterguarantee.  Petitioners  argue 
further  that  since  this  loan  was 
obtained  after  the  period  covered  by  the 
last  administrative  review,  there  was  no 
prior  opportunity  for  the  Department  to 
review  the  terms  of  the  project  for  which 
the  lADB  loan  provided  funding. 
Petitioners  mention  that  neither  the 
questioiuiaire.  nor  the  verification 
report,  nor  the  preliminary  results  of 
review  contained  any  reference  to  either 
the  BANADE  guarantee  or  the  Ministry 
of  Economy's  counterguarantee  of  the 
lADB  loan.  While  acknowledging  that 
the  Department  found  the  BANADE  loan 
guarantee  program  not  countervailable 
in  the  original  investigation,  petitioners 
suggest  that  there  could  have  been 
substantial  changes  in  the  years  since 
the  investigation.  Without  any  facts  on 
the  record  of  these  reviews  regarding 
the  guarantee  and  the  counterguarantee 
of  the  lADB  loan,  petitioners  assert  that 
tHe  Department  cannot  properly 
determine  that  there  is  no 
countervailable  benefit  arising  from  the 
counterguarantee. 

Petitioners  further  contend  that  the 
counterguarantee  provided  to  Siderca  by 
the  Ministry  of  Economy  was  granted  in 
order  to  procure  financing  aimed  at 
expanding  exports,  and  thus  provides  a 
countervailable  export  subsidy. 
Although  admitting  that  they  had  not 
uncovered  any  explicit  export 
requirement  for  obtaining  the  BANADE 
guarantee  and  the  Ministry  of  Economy 
counterguarantee.  petitioners  cite  X- 
Radial  Steel  Belted  Tires  from  Canada; 
Liquidation  of  Duties  (38  FR  1018; 
January  8, 1973)  in  support  of  their 
position.  Petitioners  maintain  that  in 
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that  case  the  Treasury  Department 
determined  that  benefits  to  Michelin  for 
locating  a  plant  in  Nova  Scotia  primarily 
to  serve  the  U.S.  market  amounted  to  an 
export  subsidy,  despite  the  absence  of 
any  provision  in  the  program  explicitly 
linking  the  subsidies  to  increased 
exports.  Petitioners  argue  that  there  is 
substantial  evidence  indicatint  that  the 
Government  of  Argentina  approved  the 
dual  guarantees  because  the 
modernization  project  would 
significantly  increase  exports.  They 
further  maintain  that  anticipated  exports 
was  the  determinative  factor  in  the 
goverrnent's  granting  these  guarantees. 

Sidtrca  and  the  Government  of 
Argentina  reply  that  the  BANADE 
guarantee  and  the  Ministry  of  Economy 
counterguarantee  programs  were 
thoroughly  investigated  in  the  original 
investigation,  and  in  the  1985 
administrative  review.  In  both  instances 
tlie  Department  determined  that  these 
programs  were  not  counteravailable 
because  they  were  not  provided  to  a 
specific  enterprise  or  industry,  or  group 
of  enterprises  or  industries.  Respondents 
assert  that  petitioners  have  not  provided 
any  substantive  basis  for  the 
Department  to  reinvestigate  its  earlier 
determinations  with  respect  to  these 
programs. 

Department's  Position:  We  disagree 
with  petitioners.  The  Department 
thoroughly  examined  the  BANADE 
program  in  the  original  investigation  and 
in  the  1985  administrative  review.  In 
both  instances,  the  Department 
determined  that  the  program  did  not 
provide  a  countervailable  benefit 
because  BANADE  financing  was  made 
available  to  all  industries  in  every 
province  of  Argentina,  and  none  of  the 
criteria  laid  out  in  BANADE  regulations 
was  industry-  or  region-specific.  (Oil 
Country  Tubular  Goods  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (49  FR  46564;  November  27, 1984). 
In  addition,  the  verification  report  from 
the  original  investigation  states 
specifically  that  "the  vast  majority  of 
BANADE  loan  guarantees  were 
accompanied  by  a  counterguarantee  of 
the  Secretariat  of  Finance."  It  is  the 
Department's  practice  not  to 
reinvestigate  a  program  absent  specific 
information  indicating  that  there  were 
changes  in  the  program  sufficient  to 
warrant  reinvestigation  {See,  e.g.,  PPG 
Industries.  Inc.  v.  United  States.  745  F. 
Supp.  119  (Ct.  of  Infl  Trade  1990)). 
Petitioners  have  provided  no  such 
information  in  this  case,  but  claim 
merely  that  the  counterguarantee  is 
unique  to  Siderca  and  speculate,  without 
any  supporting  evidence,  that  the 


BANADE  program  may  have  changed 
with  the  passage  of  time. 

As  for  their  argimient  that  the 
counterguarantee  provides  an  export 
subsidy,  petitioners  extrapolate  from 
their  claim  that  the  program  is  unique  to 
Siderca  to  conclude  that  a  non-explicit 
requirement  (the  expansion  of  exports) 
of  the  program  was  the  determinative 
factor  in  Siderca's  receipt  of  the 
counterguarantee.  Such  a 
misunderstanding  of  the  record  and 
unsupported  claims  cannot  provide  the 
basis  for  the  Department  to 
reinvestigate  a  program  that  has  already 
twice  been  determined  to  be  non- 
countervailable. 

Comment  9:  Petitioners  claim  that  tax 
exemptions  authorized  under  Laws 
21.608  and  23.614  provided  a 
countervailable  benefit  to  Siderca 
because  the  regulations  governing 
import  duty  and  tax  exemptions  were 
applied  inconsistently  from  year  to  year. 
Petitioners  contend  that,  because  the 
rules  governing  tax  exemptions  were 
restrictive  during  some  periods  and 
more  lax  during  others,  the  criteria 
governing  the  program  were  not 
administered  uniformly.  Moreover, 
petitioners  maintain  that  the  tax 
exemptions  were  limited  to  certain 
companies.  Petitioners  also  argue  that 
the  fact  that  2,400  companies  used  the 
program  does  not  in  itself  preclude  a 
determination  that  countervailable 
benefits  were  conferred.  Petitioners  cite 
Roses.  Inc.  v.  United  States.  743  F.  Supp. 
870.  881  (Ct.  of  Int'l  Trade  1990),  wherein 
the  Court  of  International  Trade  ruled 
that  the  number  of  grantees  is  not 
determinative  of  the  countervailability 
of  a  program.  Rather,  the  court  in  that 
case  indicated  that  the  focus  must  be  on 
"whether  an  advantage  in  international 
commerce  has  been  bestowed  on  a 
discrete  class  of  grantees."  According  to 
petitioners,  because  companies  were 
granted  benefits  on  a  differential  basis, 
the  program  provided  a  competitive 
benefit  to  a  discrete  class  of 
beneficiaries  and,  therefore,  must  be 
countervailed. 

Siderca  and  the  Government  of 
Argentina  assert  that  the  Department's 
verification  of  this  program  was  not 
merely  head-counting.  The  Department 
obtained  complete  iiiformation 
regarding  the  operation  of  the  program 
and  verified  that  the  program  provided 
benefits  throughout  many  regions  and 
sectors.  Siderca  argues  that  the 
reduction  of  the  level  of  overall  benefits 
during  certain  periods  was  not  done  on 
a  selective  basis,  but  rather  on  a  general 
basis  for  fiscal  reasons. 

Department 's  Position:  Petitioners 
have  not  substantiated  their  allegation 


that  tax  exemptions  under  Laws  21.608 
and  23.614  conferred  a  countervailable 
benefit  upon  a  discrete  class  of 
beneficiaries.  In  any  given  year,  the 
Government  of  Argentina  adhered  to  the 
guidelines  of  the  program,  which 
included  periodic  audits  of  companies 
claiming  benefits  under  the  program  as 
well  as  cost  and  technical  viability 
studies  for  approved  projects  under 
which  companies  could  claim  certain  of 
the  tax  and  duty  exemptions. 

The  Department  verified  that  the  tax 
exemptions  under  this  program  were 
widely  used  in  Argentina  by  many 
industries  and  across  various  regions  of 
the  country.  Reductions  in  the  amount  of 
exemptions,  as  a  result  of  fiscal 
exigencies,  occurred  uniformly  across 
industries  and  regions.  Moreover,  the 
Department  has  previously  determined 
that  certain  tax  exemptions  granted 
under  Laws  21.608  and  23.614  do  not 
provide  bounties  or  grants.  See,  e.g., 
Cold-Rolled  Carbon  Steel  Flat-Rolled 
Products  from  Argentina;  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (49  FR  18006;  April  26, 1984). 
because  petitioners'  arguments  on  this 
point  do  not  present  any  new  evidence, 
we  have  not  reconsidered  our  position. 

Comment  10:  Siderca  claims  that 
indirect  and  final  stage  taxes  on 
refractory  bricks  should  be  included  iiv 
the  allowable  tax  incidence  on  OCTG 
because  refractory  bricks  are  physically 
incorporated  into  OCTG.  Siderca  states 
that  the  Department  allows  indirect 
taxes  on  products  that  are  worn  away 
so  long  as  they  are  incorporated  into  the 
final  product.  Siderca  further  maintains 
that  the  Department  accepted  refractory 
bricks  as  items  which  are  physically 
incorporated  into  OCTG  in  the  1985 
administrative  review. 

Petitioners  concur  with  the 
Department  decision  in  the  preliminary 
results  of  administrative  review  that 
refractory  bricks  are  not  physically 
incorporated  into  OCTG.  The  production 
process  is  designed  to  remove 
impurities,  including  refractory  brick 
particles,  so  that  they  do  not  become 
physically  incorporated  into  OCTG. 
Refractory  bricks  erode  during  the 
production  process  and  the  particles  are 
deposited  in  slag  (the  refuse  from 
melting  metals)  that  is  designed 
specifically  to  flush  such  impurities  from 
the  molten  steel.  Any  silicon  from 
refractory  bricks  contained  in  the 
finished  product  would  make  it  more 
brittle  and  unusable  as  OCTG. 

Department's  Position:  We  agree  with 
petitioners.  Although  refractory  bricks 
are  consumed  in  the  production  process, 
they  are  not  physically  incorporated  into 


OCTG.  Therefore,  the  rebate  o 
taxes  on  refractory  bricks  is  nt 
allowable. 

Comment  11.  Petitioners  ass 
natural  gas  is  not  physically 
incorporated  in  OCTG  and  arg 
the  Department  should  not  ha^ 
considered  indirect  taxes  on  n 
as  allowable  for  rebate  under 
reembolso.  Petitioners  cite  Fer 
from  Spain,  Notice  of  Counter 
Duty  Order  (Ferroalloys  I)  (45 
January  2. 1980)  wherein  the  D 
rules  that  the  indirect  taxes  or 
were  not  allowable  because  ci 
from  coal,  although  present  in 
product,  was  incidental  to  the 
manufacture  of  ferroalloys  am 
add  to  their  value.  Petitioners, 
regard  the  carbon  from  natura 
catalyst,  and  not  physically 
incorporated  into  OCTG,  and  . 
there  is  absolutely  no  evideno 
record  of  physical  incorporati( 
natural  gas  into  Siderca's  OCl 

Siderca  points  out  that  this  i 
previously  addressed  in  this  c; 
well  as  in  other  cases,  and  the 
Department  accepted  the  phys 
incorporation  of  natural  gas  re 
from  the  Midrex  process.  See, 
Carbon  Steel  Wire  Rod  from  / 
Preliminary  Affirmative  Count 
Duty  Determination  (47  FR  30! 
14, 1982)  and  Final  Affimative 
Countervailing  Duty  Determin 
countervailing  Duty  Order  Oi 
Tubular  Goods  from  Argentini 
Final  Determination)  (46  FR  4( 
November  27, 1984).  Siderca  c 
it  is  well  documented  that,  in  < 
production  process,  carbon  frc 
gas  becomes  physically  incon 
into  OCTG.  FWthennore.  at  vi 
a  technical  engineer  from  Side 
explained  the  relevant  details 
Midrex  process  to  Departmen 
Commerce  officials:  natural  g: 
carburization  in  the  Midrex  pi 
physically  incorporated  and  ii 
catalyst 

Department's  Position:  We 
respondent  In  the  OCTG  Fin£ 
Determination,  the  Departmer 
determined  that  natural  gas  u: 
Midrex  process  is  physcially 
incorporated  into  OCTG.  The 
Department  made  a  distinctio 
natural  gas  used  in  the  Midre: 
and  natural  gas  used  as  energ 
the  production  process.  In  the 
process,  carbon  from  natural  j 
becomes  physically  incorpora 
such,  any  Indirect  taxes  paid  i 
natural  gas  used  in  that  proce 
rebated;  the  Department  has  i 
allowed  the  rebate  of  taxes  oi 
gas  used  as  fueL 
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that  tax  exemptions  under  Laws  21.608 
and  23.614  conferred  a  countervailable 
benefit  upon  a  discrete  class  of 
beneficiaries.  In  any  given  year,  the 
Government  of  Argentina  adhered  to  the 
guidelines  of  the  program,  which 
included  periodic  audits  of  companies 
claiming  benefits  under  the  program  as 
well  as  cost  and  technical  viability 
studies  for  approved  projects  under 
which  companies  could  claim  certain  of 
the  tax  and  duty  exemptions. 

The  Department  verified  that  the  tax 
exemptions  under  this  program  were 
widely  used  in  Argentina  by  many 
industries  and  across  various  regions  of 
the  country.  Reductions  in  the  amount  of 
exemptions,  as  a  result  of  fiscal 
exigencies,  ocoured  uniformly  across 
industries  and  regions.  Moreover,  the 
Department  has  previously  determined 
that  certain  tax  exemptions  granted 
under  Laws  21.608  and  23.614  do  not 
provide  bounties  or  grants.  See,  e.g., 
Cold-Rolled  Carbon  Steel  Flat-Rolled 
Products  from  Argentina;  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order  (49  FR 18006;  April  26, 1984). 
because  petitioners'  arguments  on  this 
point  do  not  present  any  new  evidence, 
we  have  not  reconsidered  our  position. 

Comment  10:  Siderca  claims  that 
indirect  and  final  stage  taxes  on 
refractory  bricks  should  be  included  m 
the  allowable  tax  incidence  on  OCTG 
because  refractory  bricks  are  physically 
incorporated  into  OCTG.  Siderca  states 
that  the  Department  allows  indirect 
taxes  on  products  that  are  worn  away 
so  long  as  they  are  incorporated  into  the 
final  product  Siderca  further  maintains 
that  the  Department  accepted  refractory 
bricks  as  items  which  are  physically 
incorporated  into  OCTG  in  the  1985 
administrative  review. 

Petitioners  concur  with  the 
Department  decision  in  the  preliminary 
results  of  administrative  review  that 
refractory  bricks  are  not  physically 
incorporated  into  OCTG.  The  production 
process  is  designed  to  remove 
impurities,  including  refractory  brick 
particles,  so  that  they  do  not  become 
physically  incorporated  into  OCTG. 
Refractory  bricks  erode  during  the 
production  process  and  the  particles  are 
deposited  in  slag  (the  refuse  from 
melting  metals)  that  is  designed 
specifically  to  flush  such  impurities  from 
the  molten  steel.  Any  silicon  from 
refractory  bricks  contained  in  the 
finished  product  would  make  it  more 
brittle  and  unusable  as  OCTG. 

Department's  Position:  We  agree  with 
petitioners.  Although  refractory  bricks 
are  consumed  in  the  production  process, 
they  are  not  physically  incorporated  into 


OCTG.  Therefore,  the  rebate  of  indirect 
taxes  on  refractory  bricks  is  not 
allowable. 

Comment  11.  Petitioners  assert  that 
natural  gas  is  not  physically 
incorporated  in  OCTG  and  argue  that 
the  Department  should  not  have 
considered  indirect  taxes  on  natural  gas 
as  allowable  for  rebate  under  the 
reembolso.  Petitioners  cite  Ferroalloys 
from  Spain,  Notice  of  Countervailing 
Duty  Order  (Ferroalloys  I)  (45  FR  25; 
January  2. 1980)  wherein  the  Department 
rules  that  the  indirect  taxes  on  coal 
were  not  allowable  because  carbon 
from  coal,  although  present  in  the  final 
product,  was  incidental  to  the 
manufacture  of  ferroalloys  and  did  not 
add  to  their  value.  Petitioners,  likewise, 
regard  the  carbon  from  natural  gas  as  a 
catalyst,  and  not  physically 
incorporated  into  OCTG.  and  assert  that 
there  is  absolutely  no  evidence  on  the 
record  of  physical  incorporation  of 
natural  gas  into  Siderca's  OCTG. 

Siderca  points  out  that  this  issue  was 
previously  addressed  in  this  case,  as 
well  as  in  other  cases,  and  the 
Department  accepted  the  physical 
incorporation  of  natural  gas  resulting 
from  the  Midrex  process.  See,  e.g., 
Carbon  Steel  Wire  Rod  from  Argentina; 
Preliminary  Affirmative  Countervailing 
Duty  Determination  (47  FR  30539;  July 
14, 1982)  and  Pinal  Affimative 
Countervailing  Duty  Determination  and 
countervailing  Duty  Order  Oil  Country 
Tubular  Goods  from  Argentina  (OCTG 
Final  Determination)  (46  FR  46564; 
November  27, 1984).  Siderca  claims  that 
it  is  well  documented  that,  in  the  Midrex 
production  process,  carbon  from  natural 
gas  becomes  physically  incorporated 
into  OCTG.  FWthennore,  at  verification, 
a  technical  engineer  from  Siderca 
explained  the  relevant  details  of  the 
Midrex  process  to  Department  of 
Commerce  offlcials:  natural  gas  used  for 
carburization  in  the  Midrex  process  is 
physically  incorporated  and  is  not  a 
catalyst. 

Department's  Position:  We  agree  with 
respondent  In  the  OCTG  Final 
Determination,  the  Department 
determined  that  natural  gas  used  in  the 
Midrex  process  is  physcially 
incorporated  into  OCTG.  The 
Department  made  a  distinction  between 
natural  gas  used  in  the  Midrex  process 
and  natural  gas  used  as  energy  to  fuel 
the  production  process.  In  the  Midrex 
process,  carbon  from  natural  gas 
becomes  physically  incorporated  and,  as 
such,  any  indirect  taxes  paid  on  the 
natural  gas  used  in  that  process  may  be 
rebated:  the  Department  has  not 
allowed  the  rebate  of  taxes  on  natural 
gas  used  as  fuel 


In  citing  Ferroalloys  I,  petitioners 
neglect  to  mention  the  Department's 
further  elaboration  of  its  position  in 
Ferroalloys  from  Spain;  Final  Results  of 
Administrative  Review  of 
Countervailing  Duty  Order  (Ferroalloys 
II)  (48  FR  34493;  July  29, 1983).  The 
Department  determined  that  carbon 
from  coal  was  used  as  a  reducing  agent, 
i.e.,  as  a  catalyst  in  the  manufacturing 
process,  and  not  as  an  element  to  by 
physically  incorporated.  Moreover, 
exporters  of  ferroalloys  did  not  provide 
the  Department  with  evidence  to 
distinguish  carbon  used  as  a  reducing 
agent  and  carbon  serving  as  "necessary 
waste."  Since  the  Department  could  not 
determine  how  much  carbon  was  used 
as  a  reducing  agent  and  how  much  was 
physically  incorporated,  the  Department 
did  not  consider  any  of  the  taxes  on  coal 
as  an  allowable  rebate. 

With  OCTG,  a  clear  distinction  can  be 
made  between  natural  gas  that  is 
consumed  in  the  production  process, 
and  that  which  is  physically 
incorporated.  The  carbon  derived  from 
natural  gas  in  the  production  of  OCTG  is 
neither  a  catalyst  in  the  manufacturing 
process,  nor  an  incidental  element  in  the 
final  product  it  is  necessarily 
incorporated  in  the  finished  carbon  steel 
product.  Therefore,  the  facts  in  this  case 
are  distinguishable  from  the  decision  in 
Ferroalloys  I. 

Comment  12:  Petitioners  contend  that 
the  1986  tax  incidence  study  provided 
by  Siderca,  which  is  the  basis  for 
determining  the  amount  of  allowable 
indirect  taxes  rebated  under  the 
reembolso  program,  is  seriously  flawed 
and  significantly  overstates  the  indirect 
tax  Incidence  on  OCTG.  Petitioners 
point  out  that  the  profit  margin  shown  in 
the  study  is  significantly  lower  than  that 
shown  in  Siderca's  income  statement  for 
March  31, 1988.  Thus,  not  only  is  the 
study  suspect  of  1986.  but  the 
application  of  the  1986  study  to 
subsequent  years  is  entirely 
inappropriate.  A  comparison  of  the 
profit  margin  in  the  1988  study  to 
Siderca's  profit  margins  reported  in  1987 
and  1988  reveals  similar  discrepancies. 

According  to  petitioners,  the 
discrepancy  in  the  profit  margins  is 
important  because  it  highlights  the  fact 
that  an  understated  profit  margin  would 
increase  the  percentage  of  f.o.b.  value 
attributed  to  other  cost  elements  and 
thus  overstate  the  tax  incidence.  Use  of 
a  higher  profit  margin  would  reduce  the 
rate  of  tax  incidence  and  show  that 
Siderca  had  received  an  excessive 
rebate. 

Siderca  claims  that  petitioners' 
argument  regarding  the  profit  margins  is 
erroneous.  According  to  Siderca,  it 


should  not  be  expected  that  the 
information  in  the  financial  statements 
and  in  the  tax  incidence  study  will 
coincide  because  they  were  prepared  In 
completely  different  ways  for  different 
purposes.  The  Department  fully  verified 
each  element  of  the  tax  incidence  study 
and  established  that  it  reflected 
Siderca's  actual  costs,  f.o.b.  values,  and 
taxes  paid. 

Department's  Position:  We  agree  with 
Siderca.  Our  verification  of  the  tax 
incidence  study  consisted  of  a  thorough 
analysis  of  the  sourre  documents  used 
in  its  preparation,  including  monthly  mill 
reports,  invoices,  import  documents  and 
export  documents,  to  ensure  that  the 
study  was  based  on  the  actual  cost  of 
each  input  into  the  final  product  and  the 
f  o.b.  value  of  the  exported  merchandise. 
We  also  verified  the  rates  of  prior  stage 
and  final  stage  taxes,  and  that  the 
amount  rebated  to  Siderca  did  not 
exceed  the  amount  of  indirect  taxes  that 
it  had  actually  paid.  The  verification 
process  for  the  tax  incidence  study  was 
explained  in  detail  in  the  verification 
report.  Because  the  study  calculates 
actual  costs  and  expenses  as  a 
percentage  of  the  f.o.b.  value  of  exports, 
the  figure  for  profit  in  the  study 
represents  the  difference  between  the 
actual  costs  and  the  f  o.b.  invoice  price 
of  exports  of  seamless  tube.  The  profit 
margin  shown  in  the  study  is,  therefore, 
a  specifically  derived  figure  for  this 
merchandise  and  has  no  necessary 
relationship  to  the  profit  figure  reported 
in  the  financial  statements,  which 
includes  profit  from  the  domestic  and 
export  sales  of  all  products  produced  by 
Siderca  as  well  as  other  plant  income. 
Thus,  there  is  no  reason  to  expect  the 
profit  figure  from  the  tax  incidence 
study  and  the  profit  figiire  from  the 
financial  statement  to  match. 

Comment  13:  Petitioners  argue  that 
use  of  the  1988  study  for  subsequent 
periods  completely  ignores  the 
significant  changes  in  the  Argentine 
economy.  Because  there  is  no  evidence 
on  the  record  supporting  an  assumption 
that  a  1986  study  is  valid  for  1987  and 
1988,  the  Government  of  Argentina  has 
failed  the  linkage  test  requiring  periodic 
examinations  of  the  tax  incidence. 

Siderca  claims  that  the  Department 
does  not  require  a  study  to  be  conducted 
yearly,  but  does  ask  for  updated 
information  to  ensure  that  the  tax  rebate 
remains  at  or  below  the  levels  allowed. 
That  updated  information  was  supplied 
to  the  Department  and  verified. 

Department's  Position:  The 
petitioners'  contention  that  the  linkage 
test  is  not  met  because  the  1986  tax 
incidence  study  is  not  valid  for 
subsequent  periods  is  without  merit  We 


Federal 


are  applying  the  1986  study,  in  this  case, 
to  1987  and  1988,  a  period  not  exceeding 
two  years  from  the  time  frame  of  the 
study.  Moreover,  petitioners  have  not 
given  us  any  reason  to  beheve  that 
significant  changes  in  cost  structure 
have  occurred  since  that  time.  We 
determined  in  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order;  Oil  Country 
Tubular  Goods  from  Argentina  (49  FR 
46564;  November  27, 1984)  that  the 
reembolso  for  OCTG  met  the  three 
requirements  of  the  linkage  test:  (1)  The 
system  is  intended  to  operate  as  a 
rebate  of  both  indirect  taxes  and  import 
duties;  (2)  the  government  properly 
ascertained  the  level  of  the  rebate;  and 
(3)  the  rebate  schedules  are  revised 
periodically  in  order  to  determine  if  the 
rebate  amount  reflects  the  amount  of 
actual  duties  and  indirect  taxes  paid. 
Theref.ire,  the  only  issue  pertinent  to 
these  reviews  is  whether  there  was  an 
overdue  of  indirect  taxes. 

In  order  to  make  that  determination, 
we  verified  the  1986  tax  incidence  study 
and  all  changes  that  have  occurred  since 
its  completion.  Because  each  cost 
element  of  the  tax  incidence  study  was 
calculated  as  a  percentage  of  the  total 
f.o.b.  value  of  seamless  tube,  inflation 
and  other  volatilities  in  the  economy 
would  have  no  signiHcant  impact  on  the 
results  of  the  study  unless  the  cost  ratios 
of  these  inputs  changed  dramatically 
from  one  year  to  the  next.  We  verified 
that  increases  in  tax  rates  were  the  only 
significant  changes  in  the  cost  structure, 
and  increases  in  the  percentage  of 
indirect  taxes  would  only  serve  to 
increase  the  amount  of  the  allowable 
rebate.  Thus,  we  have  no  reason  to 
believe  that  the  1988  study  is  invalid  for 
1387  and  1988. 

Comment  14:  Petitioners  claim  that 
because  the  tax  incidence  study  was 
prepared  by  Siderca,  and  not  the 
Government  of  Argentina,  the  study  is 
self-serving  and  not  a  neutral  analysis. 
Therefore,  it  should  not  be  accepted  by 
the  Department.  Petitioners  also  argue 
that  the  study  is  not  valid  because  it  is 
not  confined  to  an  analysis  of  OCTG; 
but  is  based  on  an  analysis  of  all 
seamless  tubes.  Since  OCTG  is  at  the 
higher  end  of  the  pipe  market  in  price 
terms,  the  study  overstates  the  tax 
incidence  on  OCTG.     ' 

Siderca  and  the  Government  of 
Argentina  reply  that  the  petitioners' 
arguments  show  a  fundamental 
misunderstanding  of  the  reembolso 
program  and  the  Department's 
requirements  for  ensuring  that  there  is 
no  overrebate  of  indirect  taxes. 
Contrary  to  the  petitidners'  claim,  the 
Government  of  Argentina  does  not 


normally  prepare  these  studies,  but 
requires,  in  accordance  with  Decree 
1555,  that  the  Industries  involved 
prepare  the  studies  as  a  precondition  to 
receiving  any  reembolso  payment.  The 
Government  reviews  the  studies  to 
ensure  their  accuracy  and  to  establish 
appropriate  rebate  rates.  The 
Department's  responsibility  is  to  ensure 
that  the  Government  of  Argentina  acted 
reasonably  and  that  the  level  of  rebate 
of  indirect  taxes  does  not  exceed  actual 
taxes  paid. 

Department's  Position:  We  agree  with 
the  respondents.  Petitioners'  claim,  that 
the  study  prepared  by  Siderca  is  not 
objective  and  does  not  follow  standard 
procedures,  misinterprets  the 
requirements  of  the  countervailing  duty 
law  with  respect  to  the  Department's 
linkage  test. 

The  Department  does  not  require  that 
tax  incidence  studies  be  conducted  by 
the  government,  only  that  a  verifiable 
industry  study  be  completed  which 
meets  acceptable  norms  established  by 
the  government.  The  Government  of 
Argentina's  procedures  for  determining 
the  rate  of  reembolso  satisfy  the 
Department's  requirements  for  linkage 
because  they  meet  the  criteria  discussed 
in  Comment  13.  However,  to  ensure 
objectivity,  the  Government  of 
Argentina  retained  an  independent 
consulting  firm  to  verify  independently 
the  accuracy  of  Siderca's  study.  We 
verified  both  Siderca's  study  and  the 
independent  study  performed  by  the 
Steel  Industry  Chamber  and  determined 
that  the  rate  of  indirect  tax  incidence 
was  reasonably  calculated. 

Finally,  we  disagree  with  petitioners' 
argument  that  a  study  on  seamless  tube 
is  not  valid  for  OCTG.  The  Department 
has  always  considered  sectoral  studies 
as  a  valid  yardstick  by  which  to 
measure  indirect  tax  rebate  programs. 
The  only  requirement  of  the 
Department's  linkage  test  is  that  the 
government  establish  an  adequate 
methodology  for  ascertaining  indirect 
tax  incidence  and  rebate  levels.  We  do 
not  require  that  a  study  be  prepared  for 
each  and  every  exported  product. 

Comment  15:  Petitioners  contend  that 
the  differential  between  the  12  percent 
tax  rate  on  freight  costs  for  imports  and 
the  2  percent  tax  rate  on  freight  costs  for 
exports  creates  a  countervailable 
subsidy.  To  support  this  contention, 
petitioners  cite  Ferrochrome  from  the 
Republic  of  South  Africa;  Notice  of 
Countervailing  Duty  Order  (46  FR  21155; 
April  9, 1981)  and  Macalloy  Corp  v. 
United  States.  1  CIT 199  (1981).  and  item 
(c)  of  the  Illustrative  List  of  Export 
Subsidies,  which  establish  that 
government  creation  of  such  rate 


differentials  may  constitute  a 
countervailable  benefit.  Petitioners 
further  claim  that  they  only  became 
aware  of  this  program  through  the 
verification  report  and  assert  that  the 
Department  should  gather  more 
information  to  make  a  proper 
determination  of  the  amount  of  the 
benefit. 

Siderca  contends  that  petitioners  have 
misapplied  the  relevant  standard  by 
claiming  that  disparities  in  taxes  on 
freight  rates  for  imports  and  exports 
provided  countervailable  benefits.  Item 
(c)  of  the  Illustrative  List  states  that  an 
export  subsidy  arises  when  internal 
transport  and  freight  charges  are 
provided  on  more  favorable  terms  for 
export  shipments  than  for  domestic 
shipments.  The  Department's 
determination  in  Ferrochrome  was 
consistent  with  item  (c),  because  the 
government  of  South  Africa  had 
established  lower  freight  rates  for 
shipments  destined  for  export. 
Furthermore.  Macalloy  Corp  v.  United 
States  merely  upheld  the  Department's 
decision  in  the  Ferrochrome  proceeding. 
Because  the  Govenrment  of  Argentina  is 
taxing  export  and  import  freight  charges 
at  different  rates,  and  is  not  providing 
lower  freight  rates  for  shipments 
destined  for  export,  respondents  claim 
that  the  instant  case  is  not  comparable 
to  Ferrochrome.  The  appropriate 
standard  is  whether  the  government  is 
giving  preferential  treatment  based  on 
whether  an  export  or  sale  is  involved; 
the  fact  that  freight  taxes  on  exports  are 
lower  than  on  imports  is  irrelevant. 

Department's  Position:  We  agree  with 
respondent.  Item  (c)  of  the  Illustrative 
List  considers  preferential  freight  rates 
provided  for  the  export  of  a  product  to 
be  an  export  subsidy.  This  case, 
however,  does  not  involve  a  situation  in 
which  there  is  a  differential  freight  rate, 
but  merely  a  differential  tax  rate. 
Nowhere  does  item  (c)  speak  to  issues 
involving  differential  tax  rates. 
Additionally,  in  Argentina,  the  higher 
tax  on  freight  applies  to  imports 
irrespective  of  whether  such  imports  are 
used  to  produce  merchandise  for 
domestic  consumption  or  for  export. 
Furthermore,  because  the  Illustrative 
List  allows  the  non-excessive  rebate  of 
indirect  taxes  on  physically- 
incorporated  inputs  as  well  as  on 
indirect  final  stage  taxes,  a  tax  rate 
differential  would  not  provide  a 
countervailable  benefit  because  it  does 
not, perse,  create  an  incentive  to  export. 

Finally,  the  difference  in  these  tax 
rates  did  not  first  become  apparent  at 
verification,  as  petitioners  contend.  This 
information  was  part  of  the  reembolso 
study  provided  in  the  Argentine 


government's  questionnaire  n 
which  listed  the  rates  and  typ 
indirect  taxes  and  their  rate  o 
on  OCTG.  Under  the  circumsl 
Department  did  not  need  to  e! 
information. 

Final  Results  of  Review 

As  a  result  of  our  review,  w 
determine  the  total  bounty  or 
0.09  percent  ad  valorem  for  tt 
January  1, 1987  through  Decei 
1987,  and  0.93  percent  ad  vale 
the  period  January  1, 1988  thr 
December  31, 1988.  In  accordi 
19  CFR  355.7,  any  rate  less  th 
percent  ad  valorem  is  considt 
de  minimis.  After  reviewing  { 
comments  received,  we  recor 
changing  the  rate  from  the  pn 
results  of  review  because  of 
recalculations  in  the  RF-153  ] 

The  Department  will  instru 
Customs  Service  to  liquidate, 
regard  to  countervailing  dutit 
shipments  of  this  merchandis 
on  or  after  January  1, 1987  an 
before  December  31, 1987,  an 
countervailing  duties  of  0.93  ] 
the  f.o.b.  invoice  price  on  all 
of  this  merchandise  exported 
January  1, 1988,  and  on  or  be: 
December  31, 1988. 

Further,  the  Department  wi 
the  Customs  Service  to  collec 
deposits  of  estimated  countei 
duties,  as  provided  by  sectioi 
of  the  Tariff  Act,  of  0.93  perc( 
f.o.b.  invoice  price  on  all  shi;: 
this  merchandise  entered,  or 
from  warehouse,  for  consumj 
after  the  date  of  publication  i 
final  results  of  administrativi 
This  deposit  requirement  sha 
effect  until  publication  of  the 
results  of  the  next  administrt 
review. 

This  administrative  review 
are  in  accordance  with  sectic 
of  the  Tariff  Act  (19  U.S.C.  If 
and  19  CFR  355.22. 

Dated:  August  6, 1991. 
Eric  I.  Garfinkel, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-19114  Filed  8-9-91;  I 
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differentials  may  constitute  a 
countervailable  benefit.  Petitioners 
further  claim  that  they  only  became 
aware  of  this  program  through  the 
verification  report  and  assert  that  the 
Department  should  gather  more 
information  to  make  a  proper 
determination  of  the  amount  of  the 
benefit. 

Siderca  contends  that  petitioners  have 
misapplied  the  relevant  standard  by 
claiming  that  disparities  in  taxes  on 
freight  rates  for  imports  and  exports 
provided  countervailable  benefits.  Item 
(c)  of  the  Illustrative  List  states  that  an 
export  subsidy  arises  when  internal 
transport  and  freight  charges  are 
provided  on  more  favorable  terms  for 
export  shipments  than  for  domestic 
shipments.  The  Department's 
determination  in  Ferrochrome  was 
consistent  with  item  (c),  because  the 
government  of  South  Africa  had 
established  lower  freight  rates  for 
shipments  destined  for  export. 
Furthermore.  Macalloy  Corp  v.  United 
States  merely  upheld  the  Department's 
decision  in  the  Ferrochrome  proceeding. 
Because  the  Govenrment  of  Argentina  is 
taxing  export  and  import  freight  charges 
at  different  rates,  and  is  not  providing 
lower  freight  rates  for  shipments 
destined  for  export,  respondents  claim 
that  the  instant  case  is  not  comparable 
to  Ferrochrome.  The  appropriate 
standard  is  whether  the  government  is 
giving  preferential  treatment  based  on 
whether  an  export  or  sale  is  involved; 
the  fact  that  freight  taxes  on  exports  are 
lower  than  on  imports  is  irrelevant. 

Department's  Position:  We  agree  with 
respondent.  Item  (c)  of  the  Illustrative 
List  considers  preferential  freight  rates 
provided  for  the  export  of  a  product  to 
be  an  export  subsidy.  This  case, 
however,  does  not  involve  a  situation  in 
which  there  is  a  differential  freight  rate, 
but  merely  a  differential  tax  rate. 
Nowhere  does  item  (c)  speak  to  issues 
involving  differential  tax  rates. 
Additionally,  in  Argentina,  the  higher 
tax  on  freight  applies  to  imports 
irrespective  of  whether  such  imports  are 
used  to  produce  merchandise  for 
domestic  consumption  or  for  export. 
Furthermore,  because  the  Illustrative 
List  allows  the  non-excessive  rebate  of 
indirect  taxes  on  physically- 
incorporated  inputs  as  well  as  on 
indirect  final  stage  taxes,  a  tax  rate 
differential  would  not  provide  a 
countervailable  benefit  because  it  does 
not, perse,  create  an  incentive  to  export. 

Finally,  the  difference  in  these  tax 
rates  did  not  first  become  apparent  at 
verification,  as  petitioners  contend.  This 
information  was  part  of  the  reembolso 
study  provided  in  the  Argentine 
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government's  questionnaire  response, 
which  listed  the  rates  and  types  of  all 
indirect  taxes  and  their  rate  of  incidence 
on  OCTG.  Under  the  circumstances,  the 
Department  did  not  need  to  elicit  further 
information. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  total  bounty  or  grant  to  be 
0.09  percent  ad  valorem  for  the  period 
January  1, 1987  through  December  31. 
1987,  and  0.93  percent  ad  valorem  for 
the  period  January  1, 1988  through 
December  31, 1988.  In  accordance  with 
19  CFR  355.7.  any  rate  less  than  0.50 
percent  ad  valorem  is  considered  to  be 
de  minimis.  After  reviewing  all  of  the 
comments  received,  we  recommend 
changing  the  rate  from  the  preUminary 
results  of  review  because  of 
recalculations  in  the  RF-153  program. 

The  Department  will  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
shipments  of  this  merchandise  exported 
on  or  after  January  1, 1987  and  on  or 
before  December  31, 1987,  and  to  assess 
countervailing  duties  of  0.93  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
January  1, 1988,  and  on  or  before 
December  31, 1988. 

Further,  the  Department  will  instruct 
the  Customs  Service  to  collect  cash 
deposits  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act,  of  0.93  percent  of  the 
f.o.b.  invoice  price  on  all  shipments  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  these 
final  results  of  administrative  review. 
This  deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  August  6, 1991. 
Eric  I.  Garfinkel, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-19114  Filed  8-9-01;  8:45  am] 
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National  Oceanic  and  Atmospiteric 
Administration 

New  England  Rstiery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
The  New  England  Fishery 
Management  Council  will  hold  a  public 


meeting  on  August  15, 1991,  at  the 
Ramada  Inn  (telephone:  617-569-5250). 
225  McClellan  Highway.  East  Boston. 
MA.  The  meeting  will  begin  at  10  a.m. 

The  purpose  of  the  meeting  is  to 
develop  an  industry  consensus 
recommendation  on  an  amendment  to 
the  American  Lobster  Fishery 
Management  Plan.  The  discussion  will 
address  long-term  management  issues  in 
the  lobster  fishery. 

The  Lx}bster  Committee  Chairman 
Philip  Coates  has  invited  a  small  group 
of  lobster  industry  leaders  to  participate 
in  preliminary  discussions  on  future 
lobster  management.  It  is  not  the 
council's  intent  to  control  or  influence 
industry  input,  but  it  is  seeking  a 
consensus  recommendation  on  lobster 
management.  The  timetable  for 
completion  of  a  consensus 
recommendation  is  six  months  after 
implementation  of  the  amendment  to 
delay  the  further  gauge  increases. 

For  more  information  contact  Douglas  G. 
Marshall,  Executive  Director,  New  England 
Fishery  Management  Council,  5  Broadway, 
Saugus,  MA  01906;  telephone:  (617)  231-0422. 

Dated:  August  6. 1991. 
Joe  P.  Clem. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-19037  Filed  8-«-91;  8:45  am] 
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New  England  FIstiery  Management 
Council;  Public  Meeting 

AQENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  New  England  Fishery 
Management  Council  will  hold  a  public 
meeting  on  August  13-14, 1991,  at  the 
King's  Grant  Inn  (telephone:  508-774- 
6800),  route  128  at  Trask  Lane,  Danvers, 
MA.  The  meeting  will  begin  at  10  a.m., 
on  August  13.  The  meeting  will 
reconvene  on  August  14  at  9  a.m. 

On  the  first  day,  there  will  be 
announcements  and  an  election  of  new 
officers.  Next,  there  will  be  a 
presentation  on  the  most  recent  Stock 
Assessment  Workshop  by  Dr.  Andrew 
Rosenberg  of  the  Northeast  Fisheries 
Center,  Woods  Hole,  MA.  The 
Groundfish  and  Sea  Scallop  Committees 
will  report  just  prior  to  and  after  ^e 
lunch  break. 

On  the  second  day,  the  agenda  will 
begin  with  reports  from  the  past  year 
Council  Chairman;  the  Council 
Executive  Director  the  Regional 
Director,  Northeast  Fisheries  Center;  the 
Department  of  State;  the  Coast  Guard; 
the  Fish  and  Wildlife  Service;  the 
Atlantic  States  Marine  Fisheries 
Commission;  and  the  Mid-Atlantic 


Council  liaison.  Next,  there  will  be  a 
review  of  the  Mid-Atlantic  Council's 
proposed  Summer  Flounder  Fishery 
Management  Plan  (FMP),  followed  by  a 
status  report  on  Amendment  #4  to  the 
Lobster  FMP.  Additionally,  there  will  be 
a  discussion  of  the  upcoming  August  15 
lobster  industry  management  meeting. 

Just  prior  to  lunch,  the  staff  will  give  a 
presentation  on  technical  fisheries 
management  terminology  and  methods. 
The  Habitat  and  Herring  Committees 
will  then  report  during  the  final 
afternoon  of  the  meeting. 

For  more  information  contact  Douglas  G. 
Marshall.  Executive  Director,  New  England 
Fishery  Management  Council.  5  Broadway, 
Saugus.  MA  01906:  telephone:  (617)  231-0422. 

Dated:  August  6. 1991. 
Joe  P.  aem. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-19038  Filed  8-0-91;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Ciiicago  Board  of  Trade  Proposed 
Futures  Contract 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. 

summary:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  applied  for 
designation  as  a  contract  market  in    • 
homeowners  insurance  futures.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposal  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  September  11, 1991. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington,  DC  20581. 
Reference  should  be  made  to  the  CBT 
homeowners  insurance  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT 
Please  contact  Joseph  Storer  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  SU«et  NW., 
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Washington,  DC  20581.  at  (202)  254- 

7303. 

SUPPLEMENTARY  INFORMATION:  Copies 

of  the  terms  and  conditions  of  the 
proposed  contract  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat.  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the  CBT 
in  support  of  the  application  for  contract 
market  designation  may  be  available 
upon  request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  part  145  (1987)),  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Sunshine  Acts  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  argument  on  the 
terms  and  conditions  of  the  proposed 
contract,  or  with  respect  to  other 
materials  submitted  by  the  CBT  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  DC  20581,  by  the  specified 
date. 

Issued  in  Washington,  DC  on  August  6, 
1991. 

Gerald  Gay, 

Director. 

[PR  Doc.  91-19049  Filed  8-&-91:  8:45  am] 

nixmo  cooe  «35i-«i-m 


Chicago  Board  of  Trade  Proposed 
Option  Contract 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  option  contract. 


summary:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  applied  for 
designation  as  a  contract  market  in 
major  market  index  (MMI)  futures 
options.  The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposal  for  comment 
is  in  the  pubUc  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 


with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  September  11, 1991. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the  CBT 
major  market  index  futures  option 
contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington.  DC  20581.  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  CopieS 

of  the  terms  and  conditions  of  the 
proposed  contract  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the  CBT 
in  support  of  the  application  for  contract 
market  designation  may  be  available 
upon  request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  part  145  (1987)),  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145  and 
145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.a 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
contract,  or  with  respect  to  other 
materials  submitted  by  the  CBT  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretar>'.  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC  on  August  8, 
1991. 

Gerald  Cay. 

Director. 

[PR  Doc.  91-19050  Filed  8-0-91;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  Na  91-00007] 

Black  ft  Decker  (U.S.),  Inc.,  a 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

agency:  Consumer  Product  Safety 

Commission. 

action:  Provisional  Acceptance  of  a 

Settlement  Agreement  under  the 

Consumer  Product  Safety  Act 

summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
FEDERAL  REGISTER  in  accordance  with 
the  terms  of  16  CFR  1118.20(e). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Black  &  Decker  (U.S.),  Inc..  a 
corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  August  27, 
1991. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  91-C0007,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  V.  Hampshire,  Attorney.  Office 

of  the  General  Counsel,  Consumer 

Product  Safety  Commission, 

Washington,  DC  20207;  telephone  (301) 

492-6980. 

SUPPLEMENTARY  INFORMATION: 

(Attached). 

Dated:  August  6, 1991. 
Sadye  E.  Dunn, 
Secretary,  Office  of  the  Secretary. 

Settlement  Agreement 

1.  This  Settlement  Agreement  entered 
into  between  Black  &  Decker  (U.S.).  Inc. 
("Black  &  Decker"),  a  corporation,  and 
the  staff  of  the  Consumer  Product  Safety 
Commission  ("Commission"  or  "CPSC"), 
is  a  compromise  resolution  of  the  matter 
described  herein,  without  a  hearing  or 
determination  of  any  issues  of  law  or 
fact. 

2.  The  provisions  of  this  Settlement 
Agreement  shall  apply  to  Black  & 
Decker  and  to  each  of  its  successors  or 
assigns. 

I.  The  Parties 

3.  The  "stafT  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  agency  of  the 


United  States  of  America,  estal 
by  Congress  pursuant  to  sectio 
Consumer  Product  Safety  Act  ( 
15  U.S.C.  2053.  as  amended. 

4.  Black  &  Decker  is  a  corpor 
organized  and  existing  under  tl 
Maryland,  with  its  principal  pli 
business  located  at  701  East  )o| 
Towson,  Maryland. 

II.  The  Product 

5.  Black  &  Decker  manufactu 
distributed  in  interstate  commc 
model  82209  types  1  and  2,  and 
82210  types  1  and  2  electric  we 
trimmers  ("weed  trimmers"). 

m.  Jurisdiction 

6.  Black  &  Decker  distributee 
models  of  weed  trimmers  (a)  fc 
a  consumer  for  use  in  or  arotmi 
permanent  or  temporary  house 
residence,  in  reaction  or  othen 
for  the  personal  use,  consumpt 
enjoyment  of  a  consumer  in  or 
permanent  or  temporary  house 
residence,  in  recreation  or  othe 
The  weed  trimmers  are  consun 
products  within  the  meaning  ol 
3(a)(1)  of  the  CPSA,  15  U.S.C.  2 

7.  Black  &  Decker  manufactu 
weed  trimmers  for  sale  to  cons 
throughout  the  United  States.  I 
Decker  therefore,  is  a  "manufa 
a  "consumer  product"  which  is 
"distributed  in  commerce,"  as 
terms  are  defined  in  sections  3 
and  (11)  of  the  CPSA,  15  U.S.C 
2052(a)(1),  (4)  and  (11). 

IV.  Staff  Allegations 

8.  In  October  1986.  Black  &  [ 
completed  an  engineering  anal 
model  82209  electric  week  trim 
which  was  allegedly  involved 
incident  of  electric  shock  on  Ju 
1986.  The  report  stated:  "[A]pp 
lead  wire  was  misplaced  durin 
manufacture  with  the  result  thi 
the  internal  conductors  touche 
metal  handle  tube.  This  condit 
account  for  the  reported  electr 
received." 

9.  By  or  before  January  1987, 
Decker  learned  of  a  second  all 
electric  shock  received  incider 
from  a  model  82209  electric  wt 
trimmer,  which  occurred  on  Ju 
1986. 

10.  By  or  before  August  1987 
Decker  received  notice  of  a  thi 
electric  shock  incident  receive 
model  82210  electric  weed  trin 
which  occurred  on  August  3, 1! 

11.  By  or  before  August  1987 
Decker  received  notice  of  a  foi 
alleged  electric  shock  incident 
from  a  mode  82210  electric  wc 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  Na  91-C0007] 

Black  &  Decker  (U.S.),  Inc.,  a 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

agency:  Consumer  Product  Safety 

Commission. 

action:  Provisional  Acceptance  of  a 

Settlement  Agreement  under  the 

Consumer  Product  Safety  Act 

summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
FEDERAL  REGISTER  in  accordance  with 
the  terms  of  16  CFR  in8.20{e). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Black  &  Decker  (U.S.),  Inc..  a 
corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  August  27. 
1991. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  wTitten  comments  to  the 
Comment  91-C0007.  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  V.  Hampshire,  Attorney,  Office 

of  the  General  Counsel,  Consumer 

Product  Safety  Commission, 

Washington,  DC  20207;  telephone  (301) 

492-6980. 

SUPPLEMENTARY  INFORMATION: 

(Attached). 

Dated:  August  6, 1991. 
Sadye  E.  Dunn, 
Secretary.  Office  of  the  Secretary.  . 

Settlement  Agreement 

1.  This  Settlement  Agreement  entered 
into  between  Black  &  Decker  (U.S.).  Inc. 
("Black  &  Decker"),  a  corporation,  and 
the  staff  of  the  Consumer  Product  Safety 
Commission  ("Commission"  or  "CPSC"), 
is  a  compromise  resolution  of  the  matter 
described  herein,  without  a  hearing  or 
determination  of  any  issues  of  law  or 
fact. 

2.  The  provisions  of  this  Settlement 
Agreement  shall  apply  to  Black  & 
Decker  and  to  each  of  its  successors  or 
assigns. 

I.  The  Parties 

3.  The  "stafT  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  agency  of  the 


United  States  of  America,  established 
by  Congress  pursuant  to  section  4  of  the 
Consumer  Product  Safety  Act  ("CSPA"), 
15  U.S.C.  2053.  as  amended. 

4.  Black  &  Decker  is  a  corporation 
organized  and  existing  under  the  laws  of 
Maryland,  with  its  principal  place  of 
business  located  at  701  East  Joppa  Road, 
Towson,  Maryland. 

II.  The  Product 

5.  Black  &  Decker  manufactured  and 
distributed  in  interstate  commerce 
model  82209  types  1  and  2,  and  model 
82210  types  1  and  2  electric  weed 
trimmers  ("weed  trimmers"). 

ni.  Jurisdiction 

6.  Black  &  Decker  distributed  two 
models  of  weed  trimmers  (a)  for  sale  to 
a  consumer  for  use  in  or  around  a 
permanent  or  temporary  household  or 
residence,  in  reaction  or  otherwise  or  (b) 
for  the  personal  use,  consumption  or 
enjoyment  of  a  consumer  in  or  around  a 
permanent  or  temporary  household  or 
residence,  in  recreation  or  otherwise. 
The  weed  trimmers  are  consumer 
products  within  the  meaning  of  section 
3(a)(1)  of  the  CPSA,  15  U.S.C.  2052(a)(1). 

7.  Black  &  Decker  manufactured  the 
weed  trimmers  for  sale  to  consumers 
throughout  the  United  States.  Black  & 
Decker  therefore,  is  a  "manufacturer"  of 
a  "consumer  product"  which  is 
"distributed  in  commerce,"  as  those 
terms  are  defined  in  sections  3(a)(1),  (4), 
and  (11)  of  the  CPSA,  15  U.S.C. 
2052(a)(1),  (4)  and  (11). 

IV.  Staff  Allegations 

a  In  October  1986,  Black  &  Decker 
completed  an  engineering  analysis  on  a 
model  82209  electric  week  trimmer 
which  was  allegedly  involved  in  an 
incident  of  electric  shock  on  July  14, 
1986.  The  report  stated:  "(A]pparently  a 
lead  wire  was  misplaced  during 
manufacture  with  the  result  that  one  of 
the  internal  conductors  touched  the 
metal  handle  tube.  This  condition  could 
account  for  the  reported  electric  shock 
received." 

9.  By  or  before  January  1987,  Black  & 
Decker  learned  of  a  second  alleged 
electric  shock  received  incident  received 
from  a  model  82209  electric  weed 
trimmer,  which  occurred  on  June  20, 
1986. 

10.  By  or  before  August  1987,  Black  & 
Decker  received  notice  of  a  third  alleged 
electric  shock  incident  received  from  a 
model  82210  electric  weed  trimmer, 
which  occurred  on  August  3, 1987. 

11.  By  or  before  August  1987,  Black  & 
Decker  received  notice  of  a  fourth 
alleged  electric  shock  incident  received 
from  a  model  ^210  electric  weed 


trimmer,  which  occurred  on  or  before 
September  3, 1987. 

12.  By  or  before  September  11, 1987, 
Black  &  Decker  had  learned  of  a  total  of 
four  incidents  involving  alleged  electric 
shock  from  use  of  the  model  82209  or 
82210  electric  weed  trinmiers. 

13.  Black  &  Decker  had  received 
sufficient  information  by  October  1986 
to  reasonably  support  the  conclusion 
that  the  weed  trimmers  may  contain  a 
defect  which  could  create  a  substantial 
product  hazard.  Black  &  Decker  did  not 
report  such  information  to  the 
Commission,  as  required  by  section 
15(b)  of  the  CPSA.  15  U.S.C.  2064(b).  in 
violation  of  section  19(a)(4)  of  the  CPSA, 
15  U.S.C.  2068(a)(4),  until  September  11, 
1987. 

V.  Response  of  Black  ft  Decker 

14.  Black  &  Decker  denies  each  and  all 
of  the  staj^  allegations  with  respect  to  its 
weed  trimmers.  It  further  and 
specifically  denies  that  its  products  may 
contain  a  defect  which  creates  or  which 
could  create  a  substantial  product 
hazard  within  the  meaning  of  section 
15(a)  of  the  CPSA,  15  U.S.C.  2064(a),  and 
further  specifically  denies  an  obligation 
to  report  under  section  15(b)  of  the 
CPSA,  15  U.S.C.  2064(b),  with  respect  to 
the  subject  weed  trimmers  earlier  than 
September  11. 1987,  the  date  when  Black 
&  Decker  had  received  and  inspected 
the  trimmers  involved  in  the  second  and 
third  incidents  previously  described. 

VI.  Agreement  of  the  Parties 

15.  The  staff  and  Black  &  Decker  agree 
that  the  Commission  has  jurisdiction  in 
this  matter  for  purposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement. 

16.  Black  &  Decker  agrees  to  pay  the 
Commission  the  amount  of  one  hundred 
twenty-five  thousand  dollars  ($125,000) 
within  20  days  after  service  of  the  Final 
Order  of  the  Commission  accepting  this 
Settlement  Agreement.  This  payment  is 
made  in  settlement  of  allegations  by  the 
staff  that  Black  &  Decker  violated  the 
reporting  requirements  of  section  15(b) 
of  the  CPSA.  15  U.S.C.  2064(b),  with 
respect  to  the  subject  weed  trimmers 
manufactured  and  sold  by  Black  ft 
Decker  between  1984  and  1986. 

17.  Black  &  Decker  further  agrees  to 
continue  through  December  31, 1991  its 
previously  implemented  corrective 
action  of  placing  a  conspicuous  and 
legible  label  on  weed  trimmer 
replacement  string  it  manufactures  or 
has  in  inventory  for  the  corrected  model 
82209  weed  trimmers  following  final 
acceptance  of  this  agreement.  The  label 
shall  state: 


WARNINCn 

The  following  Weed  Trlmmer«  were 
recalled  in  November  1987  due  to  an  electric 
shock  hazard:  #82209  Type  1  and  2  and 
#82210  Type  1  and  2.  If  you  have  one  of  these 
models  that  has  not  been  corrected,  contact 
your  nearest  B  &  D  Service  Center  for 
Authorized  Service  Center. 

18.  Black  &  Decker  makes  no 
admission  of  any  fault,  liability  or 
statutory  violation.  The  Commission 
Blafi  does  not  make  any  determination 
that  the  weed  trimmers  described  in  the 
preceding  paragraphs  contain  a  defect 
which  creates  or  could  create  a 
substantial  product  hazard  or  that  a 
violation  of  the  CPSA  has  occurred. 

19.  This  Settiement  Agreement 
constitutes  a  settlement  of  the  disputed 
allegations  of  violations  of  the  reporting 
requirements  of  section  15(b)  of  the 
CPSA,  15  U.S.C.  2064(b),  based  on 
information  the  Commission  staff 
possesses  currently  concerning  the 
electrical  problem  the  weed  trimmers 
are  alleged  to  contain. 

20.  Upon  provisional  acceptance  of 
the  Settlement  Agreement  by  the 
Commission,  the  Settlement  Agreement 
shall  be  placed  on  the  public  record  and 
in  the  Federal  Register  in  accordance 
with  the  procedures  of  16  CFR 
1118.20(e).  If  the  Commission  fails  to 
receive  a  written  request  not  to  accept 
the  Settiement  Agreement  within  15 
days,  the  Settiement  Agreement  will  be 
deemed  finally  accepted  on  the  16th  day 
after  the  date  it  is  published  in  the 
Federal  Register,  in  accordance  with  16 
CFR  1118.20(f). 

21.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission,  Black  &  Decker  knowingly, 
voluntarily  and  completely  waives  any 
rights  it  may  have  (1)  to  an 
administrative  or  judicial  hearing  with 
respect  to  the  staff  allegations  cited 
herein,  (2)  to  judicial  review  or  to 
challenge  or  contest  of  the  validity  of 
the  Commission's  action  with  regard  to 
the  staff  allegations  cited  herein,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  a  violation  of  section  15(b)  of 
the  CPSA,  15  U.S.C.  2064(b),  has 
occurred,  and  (4)  to  a  statement  of 
findings  of  fact  and  conclusions  of  law 
with  regard  to  staff  claims  cited  herein. 

22.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b),  this  matter 
shall  be  treated  as  if  a  Complaint  had 
issued  and  the  Settiement  Agreement 
and  Order  will  be  made  available  to  the 
public. 

23.  This  Settiement  Agreement  is 
binding  upon  the  Commission  and  Black 
&  Decker,  its  successors  or  assigns. 

24.  The  parties  to  this  action  further 
agree  that  the  accompanying  Order  be 
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issued  under  the  CPSA.  15  U.S.C  2051  et 
seq.,  and  that  a  violation  of  the  Order 
will  subject  Black  &  Decker  to 
appropriate  legal  action. 

25.  This  Settlement  Agreement  and 
accompanying  Order  contain  the  entire 
agreement,  understanding, 
representation,  or  interpretation  of  the 
parties  herein,  and  nothing  else  may  by 
used  to  vary  or  contradict  their  terms. 

For  Black  &  Decker  (US.).  Inc. 

By: 
Charles  Fenlon, 
Vice  President  and  General  Counsel. 

By: 
Richard  P.  Kidwell, 

Miles  and  Stockbridge,  A  ttorney  for  Black  Sr 
Decker. 

For  the  U.S.  Consumer  Product  Safety 
Commission. 

By: 
David  Schmeltzer. 

Assistant  Executive  Director  for  Compliance 
end  Enforcemen  L 

By: 
Alan  H.  Schoem. 

Director.  Division  of  Administrative 
Litigation.  > 

By: 
Melvin  Kramer, 

Trial  Attorney,  Division  of  Administrative 
Litigation. 

By- 
Alan  Shakin, 
Acting  General  Counsel. 

By: 
Melissa  V.  Hampshire, 
Attorney. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  entered  into  between  Black 
&  Decker  (U.S.),  Inc.,  a  corporation,  and 
the  staff  of  the  Consumer  Product  Safety 
Commission,  and  the  Commission 
having  jurisdiction  over  the  subject 
matter  and  over  Black  &  Decker  (U.S.), 
Inc.;  and  it  appearing  that  the  Settlement 
Agreement  and  Condition  of  Settlement 
is  in  the  public  interest,  it  is 

Ordered.  That  the  Settlement 
Agreement  be  and  hereby  is  accepted, 
as  indicated  below:  and  it  is 

Further  ordered,  That  upon  final 
acceptance  of  the  Settlement 
Agreement.  Black  &  Decker  (U.S.),  Inc., 
shall  pay  to  the  Order  of  the  Consumer 
Product  Safety  Conmiission  a  civil 
penalty  in  the  amount  of  one  hundred 
twenty-five  thousands  dollars  ($125,000), 
within  twenty  (20)  days  after  service  of 
the  Final  Order  in  this  matter,  and  it  is 

Further  ordered.  That  upon  final 
acceptance  of  the  Settlement 
Agreement,  Black  &  Decker  (U.S.),  Inc., 
through  December  31, 1991,  will  place  a 
legible  and  conspicuous  label  on  every 


weed  trimmer  replacement  string  it 
manufactures  or  has  in  inventory,  for  its 
corrected  model  B2209  and  82210  weed 
trimmers,  following  final  acceptance  of 
this  Order.  The  label  shall  state: 

WARNING! 

The  following  Weed  Trimmers  were 
recalled  in  November  1987  due  to  an  electric 
shock  hazard:  #82209  Type  1  and  2  and 
#82210  Type  1  and  2.  If  you  have  one  of  these 
models  that  has  not  been  corrected,  contact 
your  nearest  B  &  D  Service  Center  or 
Authorized  Service  Center. 

Provisionally  accepted  and 
Provisional  Order  issued  on  the  6th  day 
of  August,  1991. 

By  Order  of  the  Commission 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

(PR  Doc.  91-19094  Filed  &-e-91: 8:45  am] 

BIUJNG  COOE  63SS-01-M 


DEPARTMEffr  OF  DEFENSE 

Offfc«  of  th«  Secretary 

Defense  Science  Board  Task  Force  on 
Lessons  Learned  During  Operation 
Desert  Shield/Desert  Storm 

action:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Lessons  Learned  During 
Operation  Desert  Shield/Desert  Storm 
will  meet  in  closed  session  on 
September  5-6  and  October  16-17, 1991 
at  the  Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  for 
Acquisition  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings  the  Task  Force  will 
examine  the  lessons  learned  during 
Operation  Desert  Shield/Desert  Storm 
that  may  have  potential  impacts  on 
future  weapons  acquisition  decisions 
and  approaches,  technology, 
development,  operational  concepts,  and 
U.S.  qualitative  combat  advantages. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  92-463,  as  amended  (5  U.S.C. 
App.  II,  (1988)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1988),  and  that  acconiingly 
these  meetings  will  be  closed  to  the 
public. 


Dated:  August  7, 1991. 
Linda  M.  BynoB, 

Altenmtive  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  91-19071  Filed  8-9-01;  8:46  am] 
BlUJNa  cooc  M10-01-«l 


Defense  Science  Board  Task  Force  on 
Anti-Submarine  Warfare;  Meeting 

ACnON:  Notice  of  advisory  committee 
meeting. 

summary:  The  Defense  Science  Board 
Task  Force  on  Anti-Submarine  Wtufare 
will  meet  in  closed  session  on  19  and  20 
September,  1991,  at  the  Center  for  Naval 
Analyses,  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting,  the  Task  Force 
will  discuss  current  and  planned  ASW 
programs. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  n.  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  August  7. 1991. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  91-19072  Filed  8-9-91;  a-4S  am] 

BILLINO  cooc  3ei(M)1-« 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director.  Office  of 
Information  Resources  Management 
invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperwoii(  Reduction 
Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  August  20, 1991. 


ADDRESSES:  Written  comment 
be  addressed  to  the  Office  of 
Information  and  Regulatory  A 
Attention:  Dan  Chenok,  Desk  ' 
Department  of  Education,  Offi 
Management  and  Budget,  726 
Place  NW.,  room  3208,  New  E: 
Office  Building,  Washington,  I 
Requests  for  copies  of  the  pro] 
information  collection  request 
addressed  to  Mary  P.  Liggett, 
Department  of  Education.  400 
Avenue  SW.,  room  5624,  Regi( 
Building  3,  Washington.  DC  2( 

FOR  FURTHER  INFORMATION  CC 

Mary  P,  Liggett  (202)  708-5174 

SUPPt^MENTARY  INFORMATIOI 

3517  of  the  Paperwork  Reduct 
1980  (44  U.S.C.  chapter  3517)  i 
that  the  Director  of  OMB  pro\ 
interested  Federal  agencies  ai 
an  early  opportunity  to  comm 
information  collection  requesi 
rnay  amend  or  waive  the  requ 
for  public  consultation  to  the  < 
public  participation  in  the  apj 
process  would  defeat  the  purj 
information  collection,  violatf 
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Dated:  August  7, 1991. 
Linda  M.  Bynooi, 

Aftemative  OSD  Federal  Register  Liaison 

Officer,  Department  (^Defense. 

IFR  Doc.  91-19071  Filed  8-9-91;  8:45  am] 

BILUNQ  COOC  M10-01-II 


Defense  Science  Board  Task  Force  on 
Anti-Submarine  Warfare;  Meeting 

action:  Notice  of  advisory  committee 
meeting. 

summary:  The  Defense  Science  Board 
Taslc  Force  on  Anti-Submarine  Warfare 
will  meet  in  closed  session  on  19  and  20 
September,  1991,  at  the  Center  for  Naval 
Analyses,  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting,  the  Task  Force 
will  discuss  current  and  planned  ASW 
programs. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  n.  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c){l)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  August  7. 1991. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  91-19072  Filed  8-9-91;  a-45  amj 

BiLUNO  COOC  M10-41-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperworic  Reduction 
Act  of  1960. 

dates:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  August  20, 1991. 


ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Mary  P.  Liggett, 
Department  of  Education,  400  Man,'!and 
Avenue  SW.,  room  5624,  Regional  Office 
Building  3.  Washington.  DC  20202. 

FOR  FURTHEN  WiFOflMATION  CONTACT: 

Mary  P.  Liggett  (202)  708-5174. 

SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  Stale  or 


Federal  law,  or  substantially  interfere 
with  any  agency's  abihty  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  with  the  attached  proposed 
information  collection  request  prior  to 
submission  of  this  request  to  OMB.  This 
notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  August  7, 1961. 

Mary  P.  Liggett, 

Acting  Director,  Office  of  Information 
Resources  Management. 

Office  of  Educational  Research  and 
Improvemeot 

Type  of  Review:  Expedited. 


D'tle:  Fast  Response  Survey  System — 
Office  for  Civil  Rights  Feasibility. 

Abstract-  The  purpose  of  the  OCR 
Feasibility  Survey  is  to  examine  the 
availability  of  information  for  new  data 
items  for  their  biennial  Elementary  and 
Secondary  School  Civil  Rights  Survey. 
The  questionnaire  request  data  relating 
to  civil  rights  issues  raised  during 
oversight  hearings  and  budget 
deliberations;  to  the  National  Education 
Goals;  and  to  the  Assistant  Secretary  for 
Civil  Rights'  National  Enforcement 
Stifltegy  for  1991  to  1992. 

Additional  Information:  The  Office  of 
Educational  Research  and 
Improvement/National  Center  for 
Education  Statistics  is  requesting  an 
expedited  review  for  the  OCR 
Feasibility  Survey  in  order  to  meet  the 
schedule  in  a  timely  fashion. 

Frequency:  One-time,  non-recurring. 

Affected  Public-  State  or  Local 
Governments. 

Reporting  Burden:  Responses:  800. 
Burden  Hours:  400. 

Recordkeeping  Burden: 
Recordkeepers:  0.  Burden  Hours:  0. 

MUMO  COOC  4000-01-N 
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UNITED  STATES  DEPARTMENT  OF  EDUCATION 

OFHCE  OF  THE  ASSISTANT  SECRETARY 

FOR  EDUCATIONAL  RESEARCH  AND  IMPROVEMENT 


September  1991 


Dear  Superintendent: 


On  behalf  of  the  National  Center  for  Education  StatisUcs  (NCES),  we  request  your  participation  in  the  national 


OCR  Feasibility  S 
knowledgeable  about  y  tui 

The  0£Gce  for  Civil 
commonly  called  the 
with  dvil  rights  la 


Lool  districts.    The  survey  is  designed  to  be  completed  "by  the  person  most 
'i  stuJent  record  systems. 

)  conducts  the  Elementary  and  Secondary  School  Civil  Rights  Survey, 

to  provide  OCR's  regional  offices  with  current  data  regarding  compliance 

jirvey  is  conducted  on  a  biennial  basis,  and  revisions  to  the  1992  and  1994 


forms  (ED  101  and  102)  are  currently  being  considered. 


New  Items  are  being  considered  in  response  to  the  NaUonal  Goals  for  Education  and  to  dvU  rights  issues  raised 
dunng  oversight  hearings  and  budget  dcUbcrations.  The  purpose  of  the  enclosed  FRSS  CivU  RighU  Feasibility 
Survey  is  to  inform  the  EAS  Suivey  revision  process  by  examioing  the  availability  of  informaUon  for  new  items 
under  considerauon.  It  also  will  obtain  informaUon  regarding  the  availability  of  information  systems  necessary 
to  unplemcnt  alternative  data  coUcction  methods  alM  under  consideration  for  future  E&S  Surveys 


The  survey  has  been  approved  by  the  Office 
Council  of  Chief  State  School  Officers  through 


ofi 


zement  and  Budget  (0MB)  and  coordinated  with  the 
ktion  Information  Advisory  Committee  (EIAC). 


Your  partiapauon  m  this  survey,  while  voltStuy,'ii.*Ati  to  the  development  of  national  estimates.  Data 
coUected  m  the  suivey  will  be  published  in  aggregate  form  only  and  will  not  identify  individual  districts.  The 
survey  is  being  conducted  by  our  contractor,  Wesut,  a  research  firm  in  Rockviflc,  Maryland  using  the  Fast 
Respowe  Survey  System  (FRSS).  In  accordance  with  FRSS  practice,  Westat  wiU  send  you  alc^rt  of  the 
survey  findings  when  they  are  available.  /  »~  «; 

We  ask  that  you  complete  and  return  the  enclosed  questionnaire  within  three  weeks,  and  that  you  keep  a  copy 
of  the  completed  questionnaire  for  your  files.  If  you  have  any  questions  about  this  survey,  please  call  survey 
m^er  Wendy  Mansfield  at  Westafi  toU-free  number,  (800)  937.828TorjSS^:arpcnter,  the  NCES  Projert 
Officer  for  FRSS,  at  (202)  219-1333.  li  ' 

Thank  you  v^iy  much  for  your  assistance  ^ 

Sincerely, 


IF  ABOVE  n<nt3RMATI0N 


Emerson  J.  Elliott 
Acting  Commissioner 
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US.  DEPARTME^r^  OF  EDUCATION 

NATIONAL  CENTER  FOR  EDUCATION  STATISTICS 

WASHINGTON.  D.C  20208-5651 

FORM  APPROVED: 
OJiLB-Nc: 
EXPIRATION  DATE; 

OfFltE  FOR  CIVIL  RIGHTS  FEASIBILmf  SURVEY 

j  J  FAST  RESPONSE  SURVEY  SYSTEM 

This  survcyttautbonzed  by  Uw  (20  U.S.C.  IZZle-l).  While  yoil  are  noi  required  to  respood,  your  cooperalioo  l 
mike  the  resulu  of  this  survey  comprehensive,  accurate,  and  timely. 

I  needed  to 

II 

BackgrtMud  ud 


oTthcStady 


ged  with  ensuring  compliance  with  dvil  rights  laws  prohiluiing  diicrimtDatioo  in 
batit  of  race  (Tide  VI  of  the  Chil  RigbU  Act  of  1964),  handicap  (Section  504  of  the 
the  Education  AmendmenU  of  1972),  and  age  (Age  Ditcriminauon  Aa  of  1975). 


dary  School  Civil  Rights  Survey,  commonly  called  the  EA.S  Survey,  to  provide  OCR's 
compliance  with  dvil  rights  laws.  The  EJlS  Survey  is  conduaed  on  a  biennial  basis 


The  Office  Cor  Gvil  RighU 
feuerally  assisted  education  probr^ms 
Rehabilitation  Act  of  1973),  sei 

OCR  conducts  the  Elementary 

regional  oflices  with  current 

and  revisions  to  the  forms  (ED  101  and  102)  for  1992  and  1994  are  currently  under  consideration. 

The  purpose  of  this  FRSS  Gvil  Rights  Feasibility  Survey  is  to  inform  the  E&S  Survey  revision  proceu  by  examining  ibt 
availability  of: 

ittfonnatioa  for  new  items  being  considered  for  the  1994  E&S  Survey,  and 

information  systems  necessary  to  implement  alffcmative  data  collection  methods  for  the  1992  EAS  Survey. 

If  you  have  any  questions  please  call  survey  manager  yUbyVdaa^eUI  at  Westal's  toll-free  number  (800)  937-8281,  or  Judi 
Carpenter,  the  NCES  Project  Officer  for  FRSS  at  (202^19- ubi 


AFFIX  LABEL  HERE 


IF  ABOVE  n<aVRMATION  IS  INCORRECT,  PLEASE  UPDATE  DIRECTLY  ON  lABEL. 


ersoo  J.  Elliott 
ing  Commissioner 


Name  of  Person  Completing  litis  Form:. 


Telephone  Number. 


Title/posidaB;. 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  30  minutes  per  response, 


reviewing  iostntctions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  coi  ip  l  — „ 
the  coilectioo  of  information.  Send  commenu  regarding  this  burden  estimate  or  any  other  aspeC  cl  this  coUectioa  of 
information,  indoding  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of  Education,  InformiliOA  Management  and 
Compliance  Division,  Washington,  D.C  20202-4651;  and  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction 
Prqect  18S0-New,  Watlucgton,  D.C  30503. 


T 


3 


IE  Juding  the  time  for 
cling  and  reviewing 


NCES  Form  Na 
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la. 


3. 


n. 

5. 


iBforaadoa  Systea* 


lb.      D< 


ict  have  an  automated  student  record  system  with  access  to  individual  student  records? 
'  operational  Q  Planned  operational  by  1992      □  No 

yJur  stAdeLt  records  have  a  unique  student  identifier  for  each  student  (e.g,.  student  ID.  Social  Security  number,  etc.)? 

QNo 


Does  your  district  maintain  the  foUowiag  type*  of  mdividual  student  information  on  automated  systems,  on  paper  files,  or 
noiatall? 


Information: 


Automated 
systems 


a.  Race/ethnidtyJ!! 


tatus. 


b.  Limited  Ea^^ish  p  ro  idei 

d.  Disability  (handichp] 

e.  Twtfnirtimial  sctti  ig  OT  ^eknant  students . 

f.  Participation  in  i«NNMhoW(i«  athletic 
activities. 

g.  Disdplinaiy actions. 


Paper 
files 
2 
2 
2 
2 
2 

2 
2 


Not  at 
aU 


h.  Reason  for  disciplinary  actions  (e.g.,  fighting,  possession 
of  drugs)  ~.~,~~ 

If  given  the  option,  how  would  your  district  prefer  to  provide  daU  currently  reported  on  OCR  E&S  Survey  forms  ED  101 
andED102?  (Check  ail  that  t^^) 


Q  Paper  questionnaire     Q  Magnetic  Upe 
□  Other  (specify) 


In  order  to  report  OCR  information  on  diskett 
require?  (Check  all  that  tq^) 


;e  (specify  type). 


omated  means  what  kind(s)  of  assistance  would  your  distria 


Q  Telephone  hotline 
Q  Written  instructions 
Q  Edit  specifications 


Q  Computer  file  specifications 
□  Other  (specify) 


Q  Reporting  by  automated  means  not  possible  in  foreseeable  future 


School  DiadpliM  Data 


In  Column  A,  mdicate  whether  your  district  administers  each  of  the  foUow  nd  disoMnary  actionsr. 

In  Column  B,  for  each  action  that  is  administered  by  your  district,  circle  iia.«^ber  bdicating  the  ease  or  difficulty  for 
yourdistricttoreportthefrequeDcy(number  of  times)  the  action  was  talu  iL  I    ' 

In  Column  C,  for  each  action  that  is  administered  by  your  district,  drdJth*  number  indicating  the  ease  or  difficulty  for 
your  district  to  report  the  undupiicated  count  of  students  disciplined. 


For  Columns  B  and  C,  use  the  following  scale: 

1  «  Very  easy,  2  -  Somewhat  easy,  3  -  Somewhat  difficult;  4 

A. 

Actioa 

•dmlnistcrcd? 


Very  difficult;  UR  «  Unable  to  report. 


B.  Ease  of 

reporting  firequcncjr 
of  actioa? 


C  Ease  of 


a.  l.orporal  punishment . 

b.  In-scfaod  suspension  ~ 
c  Out-of-school  suspension , 
d.  Expulsion. 


re  porting  undupiicated 
f     ^o^bt  ot  studenU? 


D  Yea 
D  Yes 
D  Yes 
D  Yea 


DNo 
DNo 

QNo 


1 

2 

3 

4    UR 

1 

2      3 

4    UR 

1 

2 

3 

4    UR 

1 

2      3 

4    UR 

1 

2 

3 

4    UR 

1 

2      3 

4    UR 

1 

2 

3 

4    UR 

r 

— V     3 

4    UR 

Spedal  AcadoDk  P» 


7.        Which  of  the  foDowii 


IV.      Data  For  Special  Pq 
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nal  by  1992      Q  No 

for  each  student  (e^  student  ID,  Social  Security  number,  etc.)? 

lual  student  information  on  automated  systems,  on  paper  files,  or 


Automated 
systems 


Paper 
Gles 
2 
2 
2 
2 
2 

2 
2 


Not  at 
aU 


session 


1  .2  3 

Dvide  data  currently  reported  on  OCR  ESiS  Survey  forms  ED  101 


le  (specify  type). 


^omated  means  what  kind(s)  of  assistance  would  your  district 

ter  file  specifications 

specify) __ 

ng  by  automated  means  not  possible  in  foreseeable  future 


each  of  the  follow  nd  disaranary  actions. 

yax  district,  circle  h&«dmber  indicating  the  ease  or  difficulty  for 
he  action  was  talu  0.1    ^ 

our  district,  rirrlrthr  numhr r  indicating  the  ease  or  difficulty  for 
{disciplined. 


cuk;  4  »  Very  difficult;  UR  ■>  Unable  to  report 


B.  EMC«r 

reporting  fkvqacBcjr 
oTactiM? 

1      2      3      4  UR 

1      2      3      4  UR 

1      2      3      4  UR 

1      2      3      4  UR 


f        MI  It  oti 


C  EucoT 

n£  undu  plicated 
students? 


2      3  4    UR 

2      3  4    UR 

2      3  4    UR 

3  4    UR 
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Can  your  district  provide  student  discipline  information  resulting  in  actions  such  as  out-of-schooi  suspension,  expulsion, 

and  corporal  punishment  by. 

It  of  student  or  individual  identifier  such  as  student  number,  etc. Q  Yes  Q  No 

thnidty... 


tea  English  proficiency  status . 


DtsibJty  (handicap)... 


O  Yes  a  No 
Q  Yes  D  No 
n  Yea  D  No 
a  Yes  n  No 


IIL      Spcdal  Academic  Prograau 


Which  of  the  following  academic  programs  are  available  in  your  district?  (CTiecA:  all  that  appfy) 

Q  Magnet  programs;  Q  Gifted  and  talented  programs;  Q  Advanced  Placement  programs  (AP); 
□  Honors  programs;  □  None  {If  none,  skip  to  Q9) 


8. 


For  each  program  ayail«)l^  in\o)tf  dii  lid,  please  indicate  whether  your  district  can  report  enrollment  b*.  the  following 
student  characteristics.  ^p^kpUJhat  appfy) 

Gifted  and  Advanced 

Student  (ateiofV  Magnet  talented  Placement  Honors 

programs  programs  programs  programs 


a.  Enrollment  by  race /ethnicity..... 

b.  I  Enrollment  by  sex.. 


c  Enrollment  by  disability  (handicap) ~. 

d.  Limited  FnglUh  proficient  student  enrollment.... 


IV.       Data  For  Special  PopulatloM 


dren  with  disabilities  (handicaps)  who  are  homeless? 


9.        Can  your  district  report  information  on  the  Dumber 
D    Yes  D    No 

10a.  Do  you  classify  your  t?i-racial  students  for  disttftrrecetdaas  one  race  (Lc  using  the  5  standard  federal  race  categories: 
wiiite,  not  of  Hispanic  origin;  black,  not  of  Hispanic  origin;  Asian  or  Pacific  Islander;  American  Indian  or  Alaskan  Native; 
Hispanic)? 

n    Yes  n    No 

10b.     If  no,  check  the  primary  method  currently  used  to  classify  bi-raciai  students  for  district  records.  {Check  onfy  one) 

Q    Separatefy  as  •Bi-radal'      Q    Annther  method  rmanM  

Separatefy  as 'Other"         Q    No  bi-radal  studentt  I        A 


^!. 


11a.     b  k  possible  to  identify  the  disabled  (handicapped)  children  enrolled 

dependent  during  their  pregnancy?  [^ 

Yea  D    No 


d  nfyour 


district  wbotc  mothers  were  alcohol 


^1 


lib.     Is  k  possible  to  identify  the  disabled  (handicapped)  children  enrolled  in  your  district  whose  mothers  used  illegal  drugs 
during  their  pregnancy? 


D    Yea 


D    No 


RETURN  COMPLETED  FORM 

TO: 

WESTAT,  INC. 

1650  Research  Boulevard 

RockviUe,  Maryland  208S0 


1 


(CFDANa:t4.0(MCl 

Desegregation  of  Public  Education 
Program  for  State  Educational 
Agencies 

AGENCY:  Department  of  Education. 
ACTION:  Correction  notice. 

SUMMARY:  On  July  25, 1991.  a  notice 
establishing  the  closing  date  for  new 
awards  under  the  Desegregation  of 
Public  Education  Program  for  State 
Educational  Agencies  was  published  in 
the  Federal  Register.  On  page  34057.  in 
the  first  column,  the  deadline  for 
transmittal  of  applications  should  read 
October  1. 1991  instead  of  October  30. 
1991,  and  the  deadline  for 
intergovernmental  review  should  read 
November  30, 1991  instead  of  December 
29.1991. 

FOR  APPUCATIONS  OR  INFORMATION 
CONTACT:  Sylvia  Wright,  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW.,  room  2059,  Washington, 
DC  20202-6246.  Telephone:  (202)  401- 
0358.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

PROGRAM  AUTHORrrV:  42  U.S.C.  2000c- 

2000C-2,  2000C-5. 

Dated:  August  S,  1991. 
John  T.  MacOooaM, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

(FR  Doc.  91-19013  Filed  8-9-91;  8:45  amj 

BIUJNG  CODE  4000-01-M 


National  CouncH  on  Education 
Standards  and  Testing;  Amendment  to 
Notice  of  Meeting 

agency:  National  Council  on  Education 
Standards  and  Testing;  Education. 

ACTION:  Amendment  to  notice  of 
meeting: 

SUMMARY:  This  is  an  amendment  to  the 
notice  of  the  August  15, 1991  meeting  of 
the  National  Council  on  Education 
Standards  and  Testing  that  appeared  in 
the  Federal  Register  on  Thursday, 
August  1. 1991.  vol.  56,  p.  36781.  The 
meeting  will  begin  at  9:30  instead  of  10 
a.m.  There  are  no  other  changes. 
Diaae  Ravitch. 

Assistant  Secretary  and  Counselor  to  the 
Secretary,  Educational  Research  and 
Improvement. 

(FR  Doc.  91-19007  Filed  8-9-91:  8:45  am] 

B4U.ING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Senior  Executive  Service; 
Performance  Review  Board 

agency:  Department  of  Energy. 

ACTION:  SES  Performance  Review  Board 
Standing  Register. 

SUMMARY:  This  notice  provides  the 
Performance  Review  Board  Standing 
Register  for  the  Department  of  Energy. 
This  listing  supersedes  all  previously 
published  lists  of  PRB  members. 

EFFECTIVE  DATE:  These  appointments 
are  effective  as  of  July  31. 1991. 


Acharya,  Sarbeswar 
Adanu,  William  D. 
Adler.  Ira  M. 
Ailshie,  Stephen  A. 
Alesai.  Victor  E. 
Allen.  Graver  L 
Amick.  Richard  C. 
Andersen.  Arthur  T. 
Annan,  Robert  H. 
Anttonen.  (ohn  H. 
Aquilina.  Nick  C 
Baca,  Frank  A. 
Bacber.  Stephen  E. 
Bamberger.  Craig  S. 
Barber.  Robert  W. 
Barker.  William  L.  )r. 
Barrett.  Lake  H. 
Barrow.  Raymond  S. 
Barry.  John  H. 
Bartholomew.  John  W. 
Bartley.  William  C 
Baublitz.  lohn  E. 
Bay.  Frank  R. 
Beach.  Rebecca  S. 
Bean,  Earl  W. 
BecfateL  Thomas  F. 
Beecy.  David  |. 
Bell.  George  E. 
Bellow*.  Jerry  L 
Benedict.  George  W. 
Bennett.  John  W. 
Bergholz.  Warren  E..  Jr. 
Bernard.  Peter  A. 
Bemiklau.  Vladimir  V. 
Berube.  Raymond  P. 
Bibb.  William  R. 
Bickel.  James  E. 
Bingham.  Carlton  D. 
Bishop.  Yvonne  M. 
Bixby.  Willis  W. 
Blackwood.  Edward  B. 
Blush.  Steven  M. 
Bobb.  Sharon 
Borgstrom.  Howard  C. 
Borgstrom.  Carol  M. 
Bradley.  Theron  M..  Jr. 
Bray.  Donald  L 
Bresee.  James  C. 
Breznay.  George 
Brice.  James  F. 
Brodman.  John  R. 
Brogan,  John  J. 
Broughton.  James  M. 
Brown.  Richard  W. 
Browa  Charles  K.  Jr. 
Brown.  Frederick  R. 
Brush.  Peter  N. 
Bryant.  McKinley  E. 
Buffum.  Elizabeth 
Carlson.  Lynda  T. 
Caruso.  Guy  F. 
Chapman.  Naomi  R. 
Chappell.  Gerald  F. 
Chaput.  Ernest  S. 
Chesnes.  Albert  A. 


Chiogioji.  Melvin  H. 
Chrislensea  William  J. 
Christopher.  Robert  K. 
Chun.  Sun  W. 
Church.  Bruce  W. 
Cipriano.  Joseph  R. 
ClaGn.  Alan  B. 
Clagett.  IV.  William  H. 
Clark.  Charles  F. 
Clausen.  Max  Jon 
Coleman.  Howard  S. 
Coleman.  James  S. 
Coleman.  David  G. 
Cone.  Ronald  E. 
Constant  Richard  E. 
Cook.  John  S. 
Comwell.  Thomas  F. 
Cowan.  Stephen  P. 
Crandall.  David  H. 
Crawford.  Timothy  S. 
Cross.  Robert  J. 
Culpepper.  James  W. 
Cumesty.  Edward  G. 
Curtis,  David  I. 
DAgostino.  Thomas  S. 
Daniel  Robert  W..  Jr. 
Davies,  James  D. 
Davies.  Nelia  A. 
Davis.  James  T. 
De  Planque.  E.  Gail 
Decker.  James  F. 
DeHanas.  Thomas  W. 
Dennison.  William  J. 
Der.  Victor  K. 
Detchon.  Bryan 
Diebold.  Robert  E. 
Dieckhoner.  James  E. 
Dienes,  Nicholas  S. 
Difiglio.  Carmen 
Divone.  Louis  V. 
Doane.  E.  David.  UI 
Doherty.  Donald  P. 
Dorsey.  William  A. 
Dowling.  Robert  J. 
Duffy.  Leo  P. 
Dufour.  Peggy 
Durham,  David  C. 
Duman,  Denis  D. 
Ebbecke.  Charles  W. 
Edmondson.  John ). 
Egli.  Richard 
Elasasser.  Thomas  C. 
Engel.  Walter  P. 
Eppelmann.  Andrew  D. 
Erb.  Donald  E. 
Erdahl.  Arlen  I. 
Esvelt.  Terence  G. 
Fausett  Stephen  A. 
Feibua.  Howard 
Fisher.  Silas  B. 
Fitzgerald.  Joseph  E..  Jr. 
Fitzsimmons.  Allan  R. 
Fleming,  Gene  K. 
Ford.  John  A. 
Forsythe.  Larry  A. 


Fo«ter.  Thomas  L 
Frank.  Clyde  W. 
Franklin.  John  R. 
Frei.  Mark  W. 
Frye.  Keith  N. 
Furiga.  Richard  D. 
Fygi.  Eric  J. 
Gaddis.  Carl  K. 
Carson.  Henry  K. 
Gault.  Polly  L 
Geidl.  John  C 
Geisbush.  Jon  C. 
Gertz.  Carl  P. 
Gibbs.  Garry  W. 
Gibson.  William  C.  Jr. 
Gilbert.  Francis  C 
Goldberg.  Edward  S. 
Coldenberg.  Neal 
Goldenberg.  Ralph  D. 
Goldman.  David  T. 
Goldsmith,  Robert 
Gollomp,  Lawrence  A. 
Graham.  A.  Diane 
Greeves.  Robert  E 
Greiner.  Uoyd  M. 
Griffith,  Jerry  D. 
Grimm.  Paul  D. 
Grundy.  Thad.  Jr. 
Guidice.  Carl  W. 
Cuidice.  Stephen  J. 
Guyer.  Arthur  E. 
Haberman.  Norton 
Hacskaylo.  Michael  S. 
Hahn.  Richard  D. 
Hale,  Douglas  R. 
HalL  James  C 
Halstead.  Charles  G..  Jr. 
Hamric.  Jon  P. 
Hanessian.  Souren 
Hanson.  Ronald  D. 
Hardin.  Michael  C. 
Haspel.  Abraham  E. 
Haymond.  George  R. 
Heath.  Charles  C. 
Heenan.  Thomas  F. 
Heitman.  Thomas  H. 
Helland.  George  A..  Jr. 
Hendersoa  Lynwood  H. 
Hendrickson.  Thomas 
Hendrie,  David  L 
Hess.  Wibnot  N. 
Heusser,  Roger  K. 
Hickey.  Sue  F. 
Hickok.  Steven  G. 
Hine.  Thomas  A. 
Hirahara.  James  S. 
Hoffman,  Alan  R. 
Hogan.  Danny  A. 
Hopkins.  T.  J. 
Hunt.  Arlen  E. 
Hunter.  Ray  A. 
Hunter.  John  R. 
Hutzler.  Mary  Jean 
lanneillo.  Louis  C. 
Inge.  Edwin  F..  Jr. 
Inlow,  Rush  O. 
Isaacs.  Thomas  H. 
Jaffe.  Harold 
Jameson,  Mary  Juy 
Jamison,  Warren  L. 
Jewett,  David  S. 
jicha,  John  J..  Jr. 
Johnson.  Milton  D. 
Johnson.  Owen  B. 
Johnston.  Marc 
Jones.  C.  Rick 
Jones.  James  L. 
Jones.  David  A. 
Jordy.  George  Y. 
Joseph.  Antionette  C. 
juckett.  Donald  A. 
Jura.  James  J. 
Kahalas.  Sheldon  L 
Kaiser.  Ronald  Lee 
Karol.  Michael  S. 


Karpinskl.  Joseph  L 
Kaspar.  Paul  W. 
Keating.  John  J. 
Keheley.  Wayne  E. 
Kennedy.  John  P. 
Kessler.  Roland  R. 
Key.  William  P. 
Kight,  Gene  K. 
Kilgore,  Webster  C. 
Kingsbury.  Robert  L. 
Klein.  Keith  A. 
Knight.  Gary 
KnighL  James  P. 
Knuth,  Donald  F. 
Koontz,  Max  A. 
Krenz.  Dennis  L 
Lagrone,  Joe  B. 
Landers.  James  C. 
Lane.  Anthony  R. 
Lanes,  Stephen  J. 
Langefeld.  Cherri  J. 
Larson.  Victor  R..  Jr. 
Laughon.  Kermit  O. 
Leclaire.  David  B. 
Lee.  Wayne  R. 
Lewis.  Howard  E,  |r. 
Lewis.  Lenora  J. 
Lightner.  Ralph  C. 
Lique.  E.  Diane  W. 
Little.  Leo  E 
Longton.  Joseph  N. 
Loose.  Ronald  R. 
Lorenz.  Milton  C 
Louison.  Deborah 
Lowe.  Owen  W. 
Lynch.  Oliver  D.T..  Jr. 
Lytle.  Jill  E. 
Magruder.  James  K. 
Maher.  Joseph  R. 
Mangeno.  James  J. 
Mana  Thomas  O. 
Manning.  William  F. 
Marchese.  Andrew  R. 
Marianelli.  Robert  S. 
Marlay.  Robert  C. 
Maroida  James  H. 
Marquess.  Paul  T. 
Marques.  Richard  A. 
Martin.  Charles  F. 
Mason.  Charles  C. 
May.  Stephen  L 
Mayhew.  Delmar  D. 
McAllister.  John  A..  Jr. 
McCallum.  Edward  J. 
McCammon.  Helen  M. 
McCoy.  Frank  R..  Ill 
McGoff.  David  J. 
Michelsea  Stephen  J. 
Miller.  Clarence  L. 
Milthone.  John  P. 
Miranda.  Leonel  V. 
Mock.  John  E. 
Monetta.  Dominic  J. 
Moody.  Marlene  A. 
Morris.  Marcia  L 
Moumighan.  Stephen  D. 
Mravca.  Andrew  E. 
Neilsea  Finn  K. 
Nelson.  David  E 
Nelson.  Robert  M..  Jr. 
Nelson.  Rodney  R. 
Nettles.  John  J..  Jr. 
Newhouse.  Alan  R. 
Newman.  David  C. 
Nichols.  Clayton  R. 
Nicks.  James  R. 
Nolan.  Elizabeth  A. 
Nulton.  John  D. 
O'Briea  Robert  A..  Jr. 
O'Donnell.  Claire  M. 
O'Fallon.  John  R. 
Oliver.  Lawrence  R. 
Olson.  Gary  C 
Paoule.  Alvin  H. 
Patrinos.  Aristides  A. 


Patterson.  John  R..  11 

Smith.  Lin 

Palton.  Gloria  3. 

SmithwicI 

Pearman.  Donald  W..  Jr 

Sohinki.  S 

Pearson.  John  D. 

Spence.  D 

Perin.  Stephen  G. 

Spigal.  He 

Peters.  Franklin  G. 

Stagliano. 

Petersen.  Jimraie 

Stallman. 

Pettengitl.  Hairy  |. 

Starosted 

Pettis.  Lawrence  A. 

Stello.  Vi( 

Pitrolo.  Augustine  A. 

Stephens. 

Plaisance.  Paul  J..  Jr. 

Steven sor 

Podonsky.  Glenn  S. 

Stewart.  ] 

Pollock.  Walter  E.  Ill 

Stewart.  I 

Price.  Robert  S,  Jr. 

Stone.  |oh 

Pride.  E  Engene 

Stone.  Ph 

Prudom.  Gerald  H. 

Stout  Jan 

Pye.  David  B. 

Strakey.  I 

R&bbea  Robert  G. 

Streb.  AU 

Rader.  Robert  C. 

Stumbaug 

Raikea  Howard  H. 

Stun  tz.  Li 

Ramey.  Prince  M. 

Swink.  D< 

Reddick.  William  C. 

Taboas.  / 

Redenius,  Richard  D. 

TaUlie.  D< 

Reid.  James  E 

Teclaw.  C 

Repke.  Wolfgang  C. 

Tedrow. ! 

Resendez.  Ignacio 

Thomas, 

Richardson.  Steven  D. 

Thompso 

Roberts.  Michael 

Tiemey.  ( 

Robertson,  John  S. 

Tiller.  Ro 

Robertsoa  Lawrence  V 

Tillmaa 

Rock.  Bernard  |. 

Tseng.  Jo 

Rodeheaver.  Thomas  N. 

Tucker.  V 

Rodekohr.  Mark  A. 

Turner.  Jc 

Rollow.  Thomas  A. 

Tuttle.  Ei 

Rooney.  John  M. 

Twining. 

Rosen.  Sol 

Uhre.  Lea 

Rosselli.  Robert  M. 

Upchurch 

Roth.  Berton  ]. 

Golems 

Rousso.  Samuel 

Uthus.  D< 

Rudins  George 

Vaeth.  Ti 

Rudolph.  John  E 

VagU.  Ke 

Sabre.  Randolph  E 

VanOrm 

Salm.  Philip  E 

Voelker. 

Saltzmaa  Jerome  D. 

Volpe.  Fr 

Salvador.  Louis  A. 

Wagenho 

Saml>er.  Martin 

Wagoner 

San  Martin.  Robert  L. 

Walsh.  R 

Scarborough.  Muriel  L 

Walsh.  Jc 

Scheetz,  Kari  G. 

Walter.  I 

Schmitt.  Carl  H. 

Waltoa 

Schmitt.  William  A. 

Waniick. 

Schmoker.  Daniel  N. 

Weaver. 

Schnapp.  Robert 

Weiner. 

Schroeder,  Mark  C. 

Weller.  F 

Schueler.  Domer  T.,  Jr. 

Westerb* 

Scott.  Randal 

White,  J8 

Scott.  Donald  E 

Whitema 

Scott.  David  C 

Whitfielc 

Season.  Harry  T..  Jr. 

Wieker, ' 

Sewell.  Phillip  G. 

Wilcynsl 

Shafer.  John  M. 

Wilken. 

Shelor.  Dwight  E 

Williams 

Shirley.  Sr,  John  W. 

Williams 

Siebert.  Arlie  E.  Jr. 

Williams 

Siegel.  Jack  S. 

Willis.  |o 

Sienkiewicz,  E  W..  Jr. 

Wibnot 

Silverman.  Mark  N. 

Wilsoa 

Simoa  Robert  M. 

Witherill 

Simonson.  David  P. 

Wolicki, 

Singer.  Marvin  L 

Wood.R 

Sjostrom.  Leonard  C. 

Wright.  1 

Smedley.  Elizabeth  E 

Yaffe.  Bf 

Issued  in  Washington,  DC,  on 
1991. 

John  |.  Netties,  Jr., 
Director  of  Administration  and  I 
Resource  Management 
[FR  Doc.  91-19090  Filed  8-9-91; 

BILLING  COOE  S«SO-Ot-ll 


Monday,  August  12.  1991  /  Notices 


Federal  Register  /  Vol.  56.  No.  155  /  Monday.  August  12.  1991  /  Notices 


38133 


ERGY 

vice; 
Board 

)f  Energy. 

nee  Review  Board 


provides  the 
ioard  Standing 
tment  of  Energy. 
I  all  previously 

members. 

B  appointments 
31. 1991. 
hiogioji.  Melvin  H. 
hristensen.  William  J. 
hristopher,  Robert  K. 
hun.  Sun  W. 
hurch,  Bruce  W. 
ipriano,  loseph  R. 
laGji,  Alan  B. 
lagett.  IV,  William  H. 
lark.  Charles  F. 
lausen.  Max  Jon 
oleman.  Howard  S. 
oteman.  James  S. 
oleman.  David  C. 
one.  Ronald  E. 
onstant.  Richard  E. 
Dok.  lohn  S. 
omwell,  Thomas  F. 
owan.  Stephen  P. 
randall.  David  H. 
rawford.  Timothy  S. 
ross,  Robert  J. 
iilpepper.  James  W. 
lunesty.  Edward  G. 
iirtis.  David  I. 
.^gostino.  Thomas  S. 
anieL  Robert  W..  Jr. 
Bvies,  James  D. 
avies,  Nelia  A. 
avis,  James  T. 
e  Planque.  E.  Gail 
Bcker,  James  F. 
eHanas.  Thomas  W. 
etmison,  William  J. 
er,  Victor  K. 
etchon,  Bryan 
iebold.  Robert  E. 
ieckhoner.  James  E. 
lenes.  Nicholas  S. 
ifiglio.  Carmen 
ivone.  Louis  V. 
Dane,  E.  David.  HI 
oherty.  Donald  P. 
arsey.  William  A. 
Qwling.  Robert  J. 
laffy,  Leo  P. 
iifour.  Peggy 
Lirham.  David  C. 
iiman,  Denis  D. 
)becke.  Charles  W. 
Imondson,  John  J. 
jli,  Richard 
asasser.  Thomas  C. 
igel.  Walter  P. 
)pelmaim.  Andrew  D. 
■b,  Donald  E. 
dahl,  Arlen  I. 
ivelt  Terence  G. 
lusetL  Stephen  A. 
rtbus.  Howard 
sher,  Silas  B. 
tzgerald.  Joseph  &.  Jr. 
tzsinunons,  Allan  R. 
eming.  Gene  K. 
ird.  John  A 
irsythe.  Larry  A. 


Foeter,  Thomas  L 
Frank,  Clyde  W. 
Franklin,  John  R. 
Frei,  Mark  W. 
Frye.  Keith  N. 
Furiga,  Richard  D. 
Fygi.  Eric  J. 
Gaddis.  Cari  K. 
Garson.  Henry  K. 
Gault,  Polly  L 
GeidI,  John  C 
Geisbush.  Jon  C. 
Gertz.  Carl  P. 
Gibbs,  Garry  W. 
Gibson,  William  C.  Jr. 
Gilbert.  Francis  C 
Goldberg.  Edward  S. 
Goldenberg.  Neal 
Goldenberg.  Ralph  D. 
Goldman.  David  T. 
Goldsmith,  Robert 
GoUomp,  Lawrence  A 
Graham.  A.  Diane 
Greeves,  Robert  E. 
Greiner.  Uoyd  M. 
Griffith,  Jerry  D. 
Grimm.  Paul  D. 
Grundy,  Thad.  Jr. 
Guidice,  Car)  W. 
Cuidice.  Stephen  J. 
Guyer.  Arthur  E. 
Haberman,  Norton 
Hacskaylo.  Michael  S. 
Hahn.  Richard  D. 
Hale,  Douglas  R. 
HalL  Jame*  C 
Halstead,  Charles  G..  Jr. 
Hamric.  Jon  P. 
Hanessian.  Souren 
Hanson,  Ronald  D. 
Hardin.  Michael  C. 
Haspel.  Abraham  E. 
Haymond.  George  R. 
Heath,  Charles  C. 
Heenan.  Thomas  F. 
Heitman.  Thomas  H. 
Helland.  George  A.,  Jr. 
Henderson.  Lynwood  H. 
Hendrickson.  Thomas 
Hendrie.  David  L 
Hess.  Wibnot  N. 
Heusser,  Roger  K. 
Hickey,  Sue  F. 
Hickok.  Steven  G. 
Hine,  Thomas  A. 
Hirahara.  James  S. 
Hoffman,  Alan  R. 
Hogan,  Danny  A. 
Hopkins,  T.  J. 
Hunt.  Arlen  E. 
Hunter,  Ray  A. 
Hunter.  John  R. 
Hutzler.  Mary  Jean 
lanneillo,  Louis  C. 
Inge.  Edwin  F..  Jr. 
Inlow,  Rush  O, 
Isaacs,  Thomas  H. 
Jaffe.  Harold 
Jameson,  Mary  Juy 
Jamison,  Warren  L. 
Jewett,  David  S. 
Jicha.  John  J..  Jr. 
Johnson,  Milton  D. 
Johnson.  Owen  B. 
Johnston,  Marc 
Jones.  C.  Rick 
Jones,  James  L. 
Jones.  David  A. 
Jordy,  George  Y. 
Joseph.  Antionette  C. 
juckett.  Donald  A. 
Jura,  James  J. 
Kahalas,  Sheldon  L 
Kaiser,  Ronald  Lee 
Karol,  Michael  S. 


Karpinskl.  Joseph  L 
Kaspar,  Paul  W. 
Keating,  John  J. 
Keheley,  Wayne  E. 
Kennedy,  John  P. 
Kessler.  Roland  R. 
Key.  William  P. 
KighL  Gene  K. 
Kilgore.  Webster  C. 
Kingsbury,  Robert  L. 
Kle^  Keith  A. 
Knight.  Gary 
Knight  James  P. 
Knuth,  Donald  F. 
Koontz,  Max  A. 
Krenz.  Dennis  L 
Lagrone,  Joe  B. 
Landers.  James  C. 
Lane,  Anthony  R. 
Lanes.  Stephen  J. 
Langefeld,  Cherri  J. 
Larson.  Victor  R..  Jr. 
Laughoa  Kermit  O. 
Leclaire,  David  B. 
Lee.  Wayne  R. 
Lewis.  Howard  E..  Jr. 
Lewis.  Lenora  J. 
Lightner.  Ralph  G. 
Lique,  E.  Diane  W. 
Little,  Leo  E 
Longton.  Joseph  N. 
Loose.  Ronald  R. 
Lorenz.  Milton  C 
Louison.  Deborah 
Lowe,  Owen  W, 
Lynch.  Oliver  D.T..  Jr. 
Lytle.  Jill  B. 
Magruder,  James  K. 
Maher,  Joseph  R. 
Mangeno,  James  J. 
Mana  Thomas  O. 
Manning.  William  F. 
Marchese.  Andrew  R. 
Marianelli,  Robert  S. 
Marlay,  Robert  C. 
Maroida  James  H. 
Marquess.  Paul  T. 
Marques.  Richard  A. 
Martin.  Charles  F. 
Mason.  Charles  C. 
May.  Stephen  L 
Mayhew,  Delmar  D. 
Mc.Mlister.  John  A.  Jr. 
McCallum.  Edward  J. 
McCammon,  Helen  M. 
McCoy.  Frank  R..  Ill 
McGoff.  David  J. 
Michelsen.  Stephen  J. 
Miller,  Clarence  L 
Milthone.  John  P. 
Miranda.  Leonel  V. 
Mock,  John  E. 
Monetta.  Dominic  J. 
Moody.  Marlene  A. 
Morris.  Marcia  L 
Moumighan.  Stephen  D. 
Mravca,  Andrew  E. 
Neilsen.  Finn  K. 
Nelson,  David  E 
Nelson.  Robert  M..  Jr. 
Nelson.  Rodney  R. 
Nettles.  John  J..  Jr. 
Newhouse.  Alan  R. 
Newman,  David  G. 
Nichols,  Clayton  R. 
Nicks.  James  R. 
Nolan,  Elizabeth  A 
Nulton,  John  D. 
O'Brien.  Robert  A.,  Jr. 
O'Donnell.  Claire  M. 
O'Fallon.  John  R. 
Oliver,  Lawrence  R. 
Olson.  Gary  C 
Paoule.  Alvin  H. 
Patrinos,  Aristides  A. 


Patterson.  John  R..  11 
Putton.  Gloria  S. 
Pearman.  Donald  W..  Jr 
Pearson.  John  D. 
Perin.  Stephen  G. 
Peters.  Franklin  G. 
Petersen.  Jimmie 
Pettengitl.  Harry  J. 
Pettis.  Lawrence  A. 
Pitrolo.  Augustine  A. 
Plaisance,  Paul  J..  Jr. 
Podonsky,  Glenn  S. 
Pollock.  Walter  E.  HI 
Price.  Robert  S,  Jr. 
Pride.  E.  Engene 
Prudom.  Gerald  H. 
Pye.  David  B. 
Rhbben.  Robert  G. 
Rader.  Robert  C. 
Raikea  Howard  H. 
Ramey,  Prince  M. 
Reddick.  William  C. 
Redenius,  Richard  D. 
Reid.  James  E. 
Repke.  Wolfgang  C. 
Resendez.  Ignacio 
Richardson.  Steven  D. 
Roberts.  Michael 
Robertson,  John  S. 
Robertsoa  Lawrence  V 
Rock.  Bernard  J. 
Rodeheaver.  Thomas  N. 
Rodekohr.  Mark  A. 
Rollow,  Thomas  A. 
Rooney,  John  M. 
Rosen.  Sol 
Rosselli.  Robert  M. 
Roth.  Berton  J. 
Rousso.  Samuel 
Rudins  George 
Rudolph.  John  E. 
Sabre.  Randolph  E. 
Salm.  Philip  B. 
Saltzman.  Jerome  D. 
Salvador.  Louis  A. 
Samber.  Martin 
San  Martin,  Robert  L. 
Scarborough.  Muriel  L 
Scheetz.  Kari  G. 
Schmitt.  Cart  H. 
Schmitt,  William  A. 
Schmoker,  Daniel  N. 
Schnapp.  Robert 
Schroeder,  Mark  C 
Schueler,  Domer  T,  jr. 
Scott.  Randal 
Scott.  Donald  E. 
Scott.  David  C 
Season.  Harry  T..  Jr. 
Sewell.  Phillip  G. 
Shafer,  John  M. 
Shelor,  Dwight  E. 
Shirley.  Sr,  John  W. 
Siebert.  Artie  B..  Jr. 
Siegel.  Jack  S. 
Sienkiewicz.  E.  W..  Jr. 
Silverman.  Mark  N. 
Simon.  Robert  M. 
Simonson,  David  P. 
Singer.  Marvin  L 
Sjostrom.  Leonard  C. 
Smedley.  Elizabeth  E. 


Smith.  Linda  M. 
Smithwick.  Grover  A. 
Sohinki.  Stephen  M. 
Spence.  David  R. 
Spigal.  Harvard  P 
Stagliano,  Vito  A. 
Stallman.  Robert  M. 
Starostecki.  Richard  W 
Stello,  Victor.  Jr. 
Stephens,  Richard  E. 
Stevenson.  F  Dee 
Stewart.  John  B. 
Stewart  Frank  M..  Jr. 
Stone.  John  C. 
Stone.  Philip  M. 
Stout,  James  A. 
Strakey,  Joseph  P..  Jr. 
Streb.  Alan  J. 
Stumbaugh.  David  C. 
Stuntz,  Linda  G. 
Swink.  Denise  F 
Taboas.  Anibal  L 
Taillie.  Dennis  K. 
Teclaw.  Charies  E. 
Tedrow,  Richard  T 
Thomas.  Iran  L 
Thompson.  Jerry  F 
Tiemey.  Charies  R. 
Tiller,  Robert  E..  Jr. 
Tillmaa  Luther  J. 
Tseng.  John  C. 
Tucker.  William  E. 
Turner.  James  M. 
Tuttle.  Edward  H..  ID 
Twining.  Bruce  G. 
Uhre.  Lea  J. 
Upchurch.  Tony 

Coleman 
Uthus,  Douglas  B. 
Vaeth.  Terry  A. 
Vagts,  Kenneth  A. 
Van  Orman.  Chandler 
Voelker.  Gary  E. 
Volpe,  Frederick  J. 
Wagenhoffer,  Thomas  V, 
Wagoner,  John  D. 
Walsh.  Robert  J. 
Walsh,  Jeremiah  E. 
Walter,  Donald  K. 
Walton.  Howard  L 
Waniick.  Walter  U 
Weaver.  Thomas  L. 
Weiner,  Lawrence  A. 
Weller.  Robert  L. 
Westerbeck.  Gerald  W. 
White.  James  K. 
Whiteman.  Albert  E 
Whitfield,  Roger  P. 
Wieker.  Thomas  L. 
Wilcynski.  John  M. 
Wilken.  Daniel  H. 
Williams.  Edward  R. 
Williams.  Mark  H. 
Williamsoa  Richard  H. 
Willis.  John  W. 
Wibnot  Edwin  L 
Wilson,  John  S. 
Witherill,  Vem  F. 
Wolicki.  Nancy  F. 
Wood.  Robert  W. 
Wright.  Julian  M..  Jr. 
Yaffe.  Barry 


Issued  in  Washington,  DC,  on  August  8, 
1991. 

)ohn  ].  Nettles,  Jr., 

Director  of  Administration  and  Human 
Resource  Management 
[FR  Doc.  91-19090  Piled  8-9-91:  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2711-001,  et  at.] 

Hydroelectric  Applications  (Northern 
States  Power  Co.,  et  a\.y.  Notice  of 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  License 
Subsequent. 

b.  Project  No.:  2711-001. 

c.  Date  filed:  March  27, 1991. 

d.  Applicant-  Northern  States  Power 
Company. 

e.  Name  of  Project:  Trego  Hydro 
Project. 

f.  Location:  On  the  Namekagan  River, 
WashbiuTi  Coiuity,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§791  (a}-825(r). 

h.  Applicant  Contact:  Mr.  Anthony  G. 
Schuster,  Northern  States  Power 
Company,  100  North  Barstow  Street 
P.O.  Box  8,  Eau  Claire,  WI  54702,  (715) 
839-2401. 

i.  FERC  Contact-  Mary  C.  Golato  (202) 
219-2804. 

j.  Comment  Date:  August  30. 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D2. 

1.  Description  of  Project:  The  license 
project  consists  of  the  following 
facilities:  (1)  A  northeastern  earth 
embankment  section  380  feet  long  and 
about  30  feet  in  maximum  height;  (2)  a 
southwestern  earth  embankment  section 
110  feet  long  and  about  25  feet  in 
maximum  height;  (3)  a  reinforced 
concrete  hollow  gravity  spillway 
structure  of  the  Ambursen  type,  92  feet 
long.  53  feet  wide  at  the  base,  and  26 
feet  high,  surmounted  with  3  tainter 
gates,  each  25.5  feet  long  and  10  feet 
high,  and  a  6-foot-wide  trashgate  and 
sluiceway;  (4)  a  reservoir  about  6  miles 
long,  with  a  siu-face  area  of  470  acres 
and  a  storage  capacity  of  4.700  acre-feet; 
(5)  a  reinforced  concrete,  steel  and  brick 
powerhouse  59.5  feet  long,  58  feet  wide, 
and  74  feet  high  above  the  foundation, 
located  adjacent  to  the  southwest  end  of 
the  spillway  structure;  (6)  generating 
equipment  consisting  of  two  open  flume, 
vertical-axis  Francis  turbine-generator 
units.  No.  1  rated  700  kilowatts  (kW), 
and  No.  2  rated  500  kW.  for  a  total 
capacity  of  1.200  kW;  (7)  a  concrete 
stilling  basin  apron  about  53  feet  long 
and  150  feet  wide;  (8)  transmission 


facilities;  and  (9)  appurtenant  facilities. 
The  applicant  proposes  no  new 
construction.  The  dam  is  owned  by  the 
Northern  States  Power  Company  The 
average  annual  generation  is  7.575.898 
kilowatthours. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  Applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
D2. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room  3104, 
Washington,  DC  20428,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  of  Mr.  Anthony  G.  Schuster, 
Northern  States  Power  Company.  100 
North  Barstow  Street.  P.O.  Box  8.  Eau 
Claire,  WI  54702.  (715)  839-2401. 

2  a.  T)rpe  of  Filing:  Major  License. 

b.  Project  No.:  7802-005. 

c.  Date  Filed:  July  30. 1987. 

d.  Applicant-  Natural  Energy 
Resources  Company. 

e.  Name  of  Project-  Rocky  Point 
Pumped  Storage  Project. 

f.  Location:  Occupies  lands  within  the 
Gunnison  National  Forest  and  lands 
administered  by  the  Bureau  of  Land 
Management,  on  the  Taylor  River,  near 
the  town  of  Gunnison,  in  Gunnison  and 
Chaffee  Counties,  Colorado. 

g.  Filed  pursuant  Federal  Power  Act, 
16  U.S.C,  section  791(a)-«25(r). 

h.  Applicant  Contacts:  David  M. 
Lefebvre.  Black  &  Veatch.  Engineers 
Architects.  P.O.  Box  8405.  Kansas  City, 
MO  64114,  (913)  339-2164.  Glen 
Rockwell,  EBASCO  Services,  Inc.,  143 
Union  Blvd.,  Suite  1010,  Lakewood,  CO 
80228,  (303)  988-2202. 

i.  FERC  Contact  H6ctor  M.  Perez, 
(202)  219-2843,  or  Kathleen  Sherman, 
(202)  219-2834. 

j.  Comment  Date:  September  23. 1991 

k.  Status  of  Environmental  Analysis: 
This  applicabon  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

1.  Description  of  the  Project-  The 
proposed  pumped  storage  project  would 
utilize  the  existing  U.S.  Bureau  of 
Reclamation's  Taylor  Park  Reservoir  as 
the  lower  re8er\'oir,  and  would  consist 
of:  (1)  The  proposed  Rocky  Point 
Reservoir  as  upper  reservoir  with  a 
maximum  surface  area  of  50  acres  at  a 
maximum  operating  level  of  11,658  feet 
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mean  sea  level  (MSL],  a  total  storage 
capacity  of  4,750  acre-feet,  and  an  active 
storage  capacity  of  3,900  acre-feet 
impounded  by;  (2)  a  122-foot-high.  5,600- 
foot-long  asphalt-faced  rockfill  oval  dam 
with  a  crest  elevation  of  11.666  feet  msl 
having  a  150-foot-wide  emergency 
concrete  lined  spillway  with  a  crest 
elevation  of  11.660  feet  msl;  (3)  a  3,900- 
foot-long,  17.5-foot-diameter  steel-lined 
tunnel  leading  to:  (4)  an  82-foot-wide  by 
455-foot-long  buried  powerhouse 
containing  four  generating  units  with  a 
total  installed  capacity  of  1.000 
megawatts;  (5)  a  6.000-foot-long,  23-foot- 
diameter  concrete-lined  tailrace  tunnel 
discharging  water  into  Taylor  Park 
Reservoir  (6)  a  27-mile-long,  345-kilovolt 
double  circuit  bransmission  line;  and  [7] 
appurtenant  facilities.  The  applicant 
estimates  an  average  annual  generation 
of  1,051.000  megawatthours. 

Access  to  the  upper  reservoir  would 
be  by  a  new  30-foot-wide.  5.1-mile-long 
crushed  rock  road  Also,  access  to  the 
buried  powerhouse  will  be  by  a  7,400- 
foof-long  horseshoe-shaped  tunnel  from 
the  western  shore  of  Taylor  Park 
Reservoir. 

m.  Purpose  of  the  Project  Applicant 
would  sell  project  power  for  use  within 
the  Rocky  Mountain  Power  Area. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9. 
B2.  and  E. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  room  3104, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  Copies  are  also  available 
for  inspection  and  reproduction  at  the 
Gunnison  Public  Library,  the  Western 
State  College  Library,  and  at  the 
locations  stated  in  item  h  above. 

a.  Type  of  Application:  Major  License. 

b.  P/To/ec<  Mj..- 8864-007. 

c.  Date  filed:  June  10. 1991. 

d.  Applicant-  Weyerhaeuser 
Company. 

e.  Name  of  Project  Calligan  Creek 
Hydroelectric 

f.  Location:  On  Calligan  Creek,  in  King 
County,  Washington;  Sections  31  and  32, 
Township  25  North.  Range  9  East. 
Willamette  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r>. 

h.  Applicant  Contact  Mr.  Michael  S. 
Wright,  Permit/Engineering  Inc.,  1300- 
114th  Avenue,  SE,  Suite  220,  Bellevue. 
WA  98004.  (206)  451-7371. 


i.  FERC  Contact  Mr.  Surender  M. 
Yepuri.  (202)  219-2847. 

j.  Deadline  Date:  October  4. 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for  an 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

1.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  A  8-foot- 
high,  60-foot-long  diversion  dam  with 
crest  elevation  at  2,221.0  feet;  (2)  a  23- 
foot-wide,  48-foot-long  intake  structure 
with  fish  screens;  (3)  a  42-inch  diameter, 
1,400-foot-long  steel  siphon  which  is 
filled  with  water  at  start-up  times  by  an 
18-inch-diameter.  1400-foot-long  force 
main;  (4)  a  40-inch-diameter.  4,925-foot- 
long  steel  penstock:  (5)  a  42-foot-wide 
by  44-foot-long  powerhouse  containing  a 
generating  unit  with  a  rated  capacity  of 
5.4  MW;  (6)  a  148-foot-long  taih-ace 
returning  the  discharge  into  the  creek; 
(7)  a  4.25-mile-long.  35-kV  transmission 
line  tying  into  the  substation  of  the 
Black  Creek  Project  No.  6221;  and  (8) 
related  faciUties. 

The  project  would  have  an  estimated 
annual  output  of  21.68  Gwh  and  would 
cost  $8,997,600  in  1990  dollars  to 
construct. 

m.  Purpose  of  Project  Power 
generated  would  be  sold  to  a  local 
utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
B2.  and  E. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room  3104, 
Washington.  DC  20428.  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  (1) 
Weyerhaeuser  Company.  Tacoma, 
Washington  98477;  Telephone  No.  (206) 
924-2932;  and  (2)  King  County  Public 
Library,  126  East  Fourth.  North  bend. 
WA  98045. 

4  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  9025-005. 

c.  Date  filed-  March  27. 1991. 

d.  Applicant  Weyerhaeuser 
Company. 

e.  Name  of  Project  Hancock  Creek 
Hydroelectric 

f.  Location:  On  Hancock  Creek,  in 
King  County.  Washington;  Sections  7 
and  8.  Township  24  North.  Range  9  East. 
Willamette  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Michael  S. 
Wright.  Permit/EngineeringJnc,  1300- 
114th  Avenue,  SE.  Suite  220,  Bellevue. 
WA  98004.  (206)  451-7371. 


i.  FERC  Contact  Mr.  Surender  M. 
Yepuri.  (202)  21»-2847. 

j.  Comment  Date:  September  24. 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for  an 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

1.  Description  of  Project  The  proposed 
project  would  consist  of:  (1)  A  7-foot- 
high,  62-foot-long  diversion  dam  with 
crest  elevation  at  2.171.0  feet;  (2)  a  20- 
foot-wide,  12-foot-high,  and  53-foot-long 
intake  structure  with  fish  screens;  (3)  a 
45-inch  diameter,  2,460-foot-long  steel 
siphon  which  is  filled  with  water  at 
start-up  times  by  an  18-inch-diameter. 
2,460-foot-long  force  main;  (4)  a  40-inch- 
diameter,  5,060-foot-long  steel  penstock; 
(5)  a  38-foot-wide  by  40-foot-long 
powerhouse  containing  a  generating  unit 
with  a  rated  capacity  of  6.3  MW;  (6)  a 
125-foot-long  tailrace  returning  the 
discharge  into  the  creek;  (7)  a  2.0-mile- 
long,  35-kV  transmission  line  tying  into 
the  substation  of  the  Black  Creek  Project 
No.  6221;  and  (8)  related  facilities. 

The  project  would  have  an  estimated 
annual  output  of  22.91  GWh  and  would 
cost  $10.43a000  in  1990  dollars  to 
construct. 

m.  Purpose  of  Project  Power 
generated  would  be  sold  to  a  local 
utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9. 
B2,  and  E. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room  3104. 
Washington,  DC  20426.  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  (1) 
Weyerhaeuser  Company,  Tacoma, 
Washington  98477;  Telephone  No.  (206) 
924-2932;  and  (2)  King  County  Public 
Library,  126  East  Fourth,  North  Bend. 
WA  98045. 

5  a.  Type  of  Application:  Minor 
License. 

b.  Project  Noj  11055-000. 

c.  Dote  filed:  November  26. 1990. 

d.  Applicant  Wilton  Hydro  Electric 
Company,  Ina 

e.  Name  of  Project  Wilton. 

f.  Location:  At  the  existing  Abbott 
Machine  Dam  on  the  Souhegan  River 
near  Wilton  in  Hillsborough  County, 
New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  9  791(a)-825(r). 

h.  Applicant  Contact  Mr.  }ason  M. 
Hines,  P.O.  Box  76,  Amherst,  NH  03031. 
(603)  654-2678. 


L  FERC  Contact  Ms.  |ulie  B 
219-2814. 

L  Deadline  Date:  Sei^Xsmhei 
Status  of  Environmental  t 
This  application  is  not  ready  f 
environmental  analysis  at  this 
attached  paragraph  E. 

1.  Description  of  Project  Thi 
run-of-river  project  would  con 
An  existing  17-foot-hi^  concr 
capped,  spKt-stone  gravity  dai 
by  the  Gould  Leetch  Trust:  (2) 
existing  reservoir  with  a  norm 
elevation  of  3377  msl,  a  surfai 
4  acres  and  a  storage  area  of  1 
feet  with  no  usable  storage  ca 
an  existing  110-foot-long  spilh 
existing  powerhouse  containii 
generating  unit  with  an  install 
capacity  of  150  WW;  (5)  a  175-i 
transmissioQ  line;  and  (6)  appi 
facilities.  The  average  annual 
generation  is  estimated  to  be  i 
kWb  which  would  be  sold  to ) 
power  company.  The  estimate 
the  renovabon  of  these  faciliti 
$180,300. 

m.  Purpoee  of  Project  Powe 
produced  would  be  sold  to  a  I 
company. 

n.  This  notice  also  consists 
following  standard  paragraph 
B2.  andE. 

0.  Available  Locations  ofA^ 
A  copy  of  the  appbcation  is  a^ 
for  inspection  and  reproductic 
Commission's  Public  Referent 
Files  Maintenance  Branch,  kx 
941  North  Capitol  Street.  NE, 
Washington.  DC  20426.  or  by  ( 
(202)  208-1371.  A  copy  is  also 
for  inspection  and  reproductic 
Wilton  Hydro  Electric  Compa 
RFD  #1.  Wilson  Road.  Wilton 
Hampshire  03086,  or  by  callin; 
654-2678. 

a.  Type  of  Application:  Min 

b.  Project  No-  11143-000. 

c.  Date  Filed:  May  6. 1991. 

d.  Applicant  Summit  Hydrt 

e.  Name  of  Project  Glen  Fa 

f.  Location:  On  the  Moosup 
Windham  County,  Connecticr 

g.  Filed  Pursuant  to:  Federa 
Act  16  use  §§791  (a)— 825( 

h.  Applicant  Contact  Dunci 
Summit  Hydropower,  92  Rock 
Road.  Woodstock,  CT  06281,  | 
162a 

i.  FERC  Contact  Mary  G  G 
219-2804. 

j.  Comment  Dote:  Septembe 

K.  Status  of  Environmental . 
This  application  to  iea<!y  for 
environmental  analjrsis  at  tint 
attached  paragraph  D3. 

1.  Description  of  Project  Tb 
wonld  conrist  of:  (1)  An  existj 
foot-k»g  and  15-foot-hi^  gra 
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i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri.  (202)  21»-2847. 

j.  Comment  Date:  September  24. 1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for  an 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

1.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  7-foot- 
high.  62-foot-Iong  diversion  dam  with 
crest  elevation  at  2.171.0  feet;  (2)  a  20- 
foot-wide,  12-foot-high,  and  53-foot-long 
intake  structure  with  fish  screens;  (3)  a 
45-inch  diameter,  2.460-foot-long  steel 
siphon  which  is  filled  with  water  at 
start-up  times  by  an  18-inch-diameter. 
2.460-foot-long  force  main;  (4)  a  40-inch- 
diameter,  5.060-foot-long  steel  penstock; 
(5)  a  38-foot-wide  by  40-foot-long 
powerhouse  containing  a  generating  unit 
with  a  rated  capacity  of  6.3  MW;  (6)  a 
125-foot-long  tailrace  returning  the 
discharge  into  the  creek;  (7)  a  2.0-niile- 
long,  35-kV  transmission  line  tying  into 
the  substation  of  the  Black  Creek  Project 
No.  6221;  and  (8)  related  facilities. 

The  project  would  have  an  estimated 
annual  output  of  22.91  GWh  and  would 
cost  $10.43a000  in  1990  dollars  to 
construct. 

m.  Purpose  of  Project:  Power 
generated  would  be  sold  to  a  local 
utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9, 
B2,  and  E. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE..  room  3104, 
Washington.  DC  20426.  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  (1) 
Weyerhaeuser  Company.  Tacoma. 
Washington  98477;  Telephone  No.  (206) 
924-2932;  and  (2)  King  County  Public 
Library,  126  East  Fourth.  North  Bend. 
WA  98045. 

5  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11055-000. 

c.  Dote  filed:  November  26. 1990. 

d.  Applicant:  Wilton  Hydro  Electric 
Company.  Ina 

e.  Name  of  Project:  Wilton. 

f.  Location:  At  the  existing  Abbott 
Machine  Dam  on  the  Souhegan  River 
near  Wilton  in  Hillsborough  County. 
New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  9  791(a}-825(r). 

h.  Applicant  Contact  Mr.  Jason  M. 
Hines.  P.O.  Box  76.  Amherst.  NH  03031. 
(603)  654-267a 


i  FERC  Contact:  Ms.  )ulie  Bemt.  (202) 
219-2814. 

i  Deadline  Date:  September  TO,  1991. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

1.  Description  of  Project  The  existing 
run-of-river  project  would  consist  of:  (1) 
An  existing  17-foot-hi^  concrete 
capped,  spKt-stone  gravity  dam  owned 
by  the  Gould  Leetch  Trust:  (2)  an 
existing  reservoir  with  a  normal  surface 
elevation  of  3377  ms!.  a  surface  area  of 
4  acres  and  a  storage  area  of  14  acre- 
feet  with  no  usable  storage  capacity;  (3) 
an  existing  110-foot-long  spillway;  (4)  an 
existing  powerhouse  containing  one 
generating  unit  with  an  installed 
capacity  of  150  WW;  (5)  a  175-foot-long 
transmission  line;  and  (6)  appurtenant 
facilities.  The  average  annual  energy 
generation  is  estimated  to  be  500^)00 
kWh  which  would  be  sold  to  a  local 
power  company.  The  estimated  cost  for 
the  renovation  of  these  facilities  is 
$180,300. 

m.  Purpose  of  Project  Power 
produced  would  be  sold  to  a  local  power 
company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9. 
B2.  andE. 

0.  Available  Locations  of  Application: 
A  copy  of  the  appbcation  is  available 
for  inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE..  room  3104, 
Washington.  DC  20426.  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  from 
Wilton  Hydro  Electric  Company.  Inc^ 
RFD  #1.  Wilson  Road.  Wilton.  New 
Hampshire  03086,  or  by  calling  (603) 
654-2678. 

a.  Type  of  ApplicaL'on:  Kfinor  License. 

b.  Project  No-  11143-000. 

c.  Date  Filed  May  6. 1991. 

d.  Applicant  Summit  Hydropower. 

e.  Name  of  Project:  Glen  Falls. 

f.  Location:  On  the  Moosup  River,  in 
Windham  County,  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  %  5  791  (a)— 825(r). 

h.  Applicant  Contact  Duncan  Broetch, 
Summit  Hydropower.  92  Rocky  Hill 
Road.  Woodstock.  CT  06281.  (203)  B74- 
1620. 

i.  FERC  Contact  Mary  C.  Golato  (202) 
219-2804. 

t  Comment  Dote:  September  19, 1991. 
.  Status  of  Environmental  Analysis : 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D3. 

1.  Description  of  Project:  The  prt^ect 
wonld  comist  oi:  (1)  An  existing  150- 
foot-kmg  and  15-foot-hi^  granite 


masonry  gravity  overflow  dam;  (2)  a  43- 
acre  reservoir  with  a  pond  elevation  of 
270.7  feet  mean  sea  leveh  (3)  a  70-foot- 
long  and  7-foot-diameter  penstock:  (4) 
an  l&9-foot-wide  and  23.2-foot-long 
powerhouse;  (5)  a  250-kilowatt  Francis 
turbine  connected  to  a  generator 
operating  at  a  hydraulic  capacity  of  222 
cubic  feet  per  second  and  17J  feet  of 
head;  (6)  a  35-foot-long  and  18-foot-wide 
tailrace;  (7)  a  135-foot-iong  ceiling 
mounted  conduit  and  (8)  appurtenances. 
The  owner  of  the  dam  is  Summit 
Hydropower.  The  project  would  operate 
in  a  run-of-river  mode  and  would 
generate  approximately  839,000 
kilowatthoors  per  year. 

m.  Purpose  of  Project  Power 
generated  would  be  sold  to  a  local 
utility. 

n.  This  notice  also  consists  of  the 
fc^lowing  standard  paragraphs:  A3,  AS, 
Bl,  and  D3. 

o.  Available  Locations  of 
Applications:  A  copy  of  the  appbcation, 
as  amended  and  eupplemented,  is 
available  for  inspection  and 
reproduction  at  the  Commission's  Public 
Reference  and  Files  Maintenance 
Branch,  located  at  941  North  Capitol 
Street.  NR,  room  3104.  Washington,  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  alsii>  available  for  inspection  and 
reproduction  si  the  address  of  Mr. 
Duncan  Broatch.  Summit  Hydropower, 
92  Rocky  Hill  Road.  Woodstock.  CT 
06281,  (203)  974-1620,  and  at  Aldrich 
Free  Public  Library,  299  Main  Street, 
Moosup.  CT  06354,  (200)  564-8760. 

a.  Type  of  Application:  Minor  License. 

b.  Project  Na:  11150-OOa 
c  Dote  filed:  May  24, 1991. 

d.  Applicant  Cameron  Gas  and 
Electricinc 

e.  Natae  trf Project  SmithviDe  and  Mix 
Projects. 

1  LocfOioa:  On  the  Grand  River,  near 
Eaton  Rapids,  in  Eaton  County, 
Midiigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.&C.  li  791  (a)— 825(r). 

h.  Applicant  Contact  Ms.  )an  Marie 
Evans.  Cameron  Gas  and  Electric,  be, 
4572  Sequoia  Trail  Okemos.  MI  48864, 
(517)  351-5400. 

i.  FERC  Contact  Mary  C  Golato  (202) 
219-2804. 

t  Comment  Da  te:Septeini)er  26,  ton. 
.  Status  of  Eaviroiaaental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

L  Description  of  Project  The  pri^xwed 
project  would  consist  of:  The  Bvfix 
Development  comprising  (1)  an  existing 
dam  188  feet  long;  (2)  an  existing 
reservoir  that  has  •  surface  area  of  150 
acres,  a  storage  capacity  (rf^  500  acre-feet 
and  an  elevation  of  184  feet  mean  sea 


leveh  (3)  a  powertioose  containing  2 
units  at  a  total  installed  capacity  of  202 
kilowatts;  (4)  an  existing  transmission 
line  100  yartb  long  at  15  Idkrvolts;  and 
(5)  appurtenant  facihties. 

The  Smithville  Development 
comprising:  (1)  An  existing  dam  167  feet 
long;  (2)  an  existing  reservoir  that  has  a 
surface  area  of  80  feet,  a  storage 
capacity  of  300  acre-feet,  and  an 
elevation  of  683.3  feet  mean  sea  lev^ 

(3)  a  powerhouse  containing  5  units  at  a 
total  installed  capacity  of  500  kilowatts; 

(4)  an  existing  transmission  Hne  100 
yards  kmg  at  15  Idlovoits;  and  (5) 
appurtenant  facilities.. 

The  applicant  estimates  that  the 
average  annual  generation  would  be 
approximately  3  million  kilowatthours. 
The  dams  are  owned  by  Cameron  Gas 
and  Electric,  faic.  Hie  application  was 
filed  under  UL-87-11-12. 

m.  Purpose  of  Project  Pbwer 
generates!  would  be  sold  to  a  local 
utility. 

a  This  notice  also  consists  of  the 
follov^ing  standard  paragraphs:  A2,  A9, 
B2,  and  E. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application,  s.*  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.  room  3104, 
Washington.  DC  20428i,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproductjon  at  Mrs. 
Jan  Marie  Evans.  Cameron  Gas  and 
Electric,  Inc.,  4572  Sequoia  Trail, 
Okemas,  MI  48864  (517)  351-<540a 

8a.  Type  of  Appbcatioa:\JU}ot 
License. 
b.  Project  No.:  11151-OOa 
G.  Dote  Filed:  May  28, 1901. 

d.  Applicant  Energy  Alternatives  of 
North  America.  Inc. 

e.  Name  of  Project  Williams  Dam. 

f.  Location:  On  the  East  Fork  of  the 
White  River  near  Bedford  in  Lawrence 
County,  Indiana. 

g.  Piled  Pursoant  to:  Federal  Power 
Act  16  \}&£.  I  791(a)-825(r). 

h.  Applicant  Contact  Mr.  C  Scott 
Hitchcock.  P.O.  Box  21.  Krfiler,  Wl 
53044.  (4M)  452-2624. 

L  fEAC  Conroe^  Ms.  Julie  Bemt.  (202) 
219-2814. 

j.  Deadline  Date:  September  2a  tlML 

k.  Status  of  Environmental  Analysis: 
This  appbcation  is  not  ready  for 
environmental  analysis  at  tliis  time — see 
attached  paragraph  B. 

1.  Description  of  Project:  TSe  proposed 
project  would  consist  of:  (1)  An  cxistinf 
25-fooi-hig^  concrete  dam  owned  by  the 
State  of  Indiana;  (2)  a  reservoir  witb  a 
surface  area  of  200  acres  at  a  surface 
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elevation  of  475  feet  m.s.l.  and  a  storage 
capacity  of  1.000  acre-feet;  (3)  a  new 
powerhouse  with  intake  openings  a*  an 
existing  powerhouse  substructure 
containing  four  generating  units  each 
rated  at  470  kW;  (4)  a  lV4-mile  long 
transmission  line:  and  (5)  appurtenant 
facilities.  The  project  would  have  an 
estimated  annual  output  of  10.660  MWh 
and  would  cost  $2,800,000  to  construct. 

m.  Purpose  of  Project-  The  power 
produced  would  be  sold  to  a  local  power 
company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
B2.  and  E. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NW..  room 
3104,  Washington,  DC  20428,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  from  Mr.  Hitchcock  at  P.O. 
Box  21,  Kohler.  WI  or  by  calling  (414) 
452-2624. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the  particular 
application,  the  competing  development 
apphcation  or  a  notice  of  intent  to  Hie 
such  an  application.  Submitting  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing 
development  application  no  later  than 
120  days  after  the  specified  deadline 
date  for  the  particular  application. 
Applications  for  a  preliminary  permit 
will  not  be  accepted  in  response  to  this 
notice. 

A3.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  comment  date  for  the 
particular  applications,  the  competing 
development  apphcation  or  a  notice  of 
intent  to  file  such  an  application. 
Submitting  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  a 
preliminary  permit  will  not  be  accepted 
in  response  to  this  notice. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit  if  such  an  application 


may  be  filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Bl.  Protests  for  Motions  to 
Intervene — Anyone  may  submit  a 
protest  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  of  Practice  and  Procedures.  18 
CFR  sections  385.210.  .211 .214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  filed,  but  only  those  who  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

B2.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures.  18  CFR  sections  385.210, 
.211,  .214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceedings.  Any  protests  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  deadline  date  for  the 
particular  apphcation. 

D2.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and  conditions, 
and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8. 1991.  56 
Fed.  Reg.  23108  (May  20. 1991)),  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  apphcation  be  filed  with  the 
Commission  within  60  days  from  the 
date  of  this  notice.  All  reply  comments 
must  be  filled  with  the  Commission 
within  105  days  from  the  date  of  this 
notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST."  "MOTION 
TO  INTERVENE."  "COMMENTS," 
"REPLY  COMMENTS," 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 


the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish  the 
name,  address,  and  telephone  number  of 
the  person  protesting  or  intervening:  and 
(4)  otherwise  comply  with  the 
requirements  of  18  CFR  385.2001  through 
385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission"s 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E..  Washington.  D.C. 
20426.  An  additional  copy  must  be  sent 
to:  Director.  Division  of  Project  Review, 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission,  Room 
1027.  at  the  above  address.  A  copy  of 
any  protest  or  motion  to  intervene  must 
be  served  upon  each  representative  of 
the  applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings  in 
reference  to  this  application  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  service  list  prepared  by 
the  Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b). 
385.2010. 

D3.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and  conditions, 
and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  58 
FR23108  (May  20, 1991)),  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
date  of  this  notice.  All  reply  comments 
must  be  filed  with  the  Commission 
within  105  days  from  the  date  of  this 
notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST,""  ""MOTION 
TO  INTERVENE. "  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCATION,"  "COMMENTS," 
"REPLY  COMMENTS." 
"RECOMMENDATIONS."  'TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  appUcant  and 


the  project  number  of  the  eppl 
which  the  filing  responds:  f3)  I 
name,  address,  and  telephone 
the  person  protesting  or  inten 
(4)  otherwise  comply  with  the 
requirements  of  18  CFR  385.2C 
385.2005.  All  ccmnments. 
recommendations,  tenns  and  < 
or  prescripticms  must  set  fortb 
evidentiary  basis  and  othen\n 
with  the  requirements  of  18  C 
Any  of  these  documents  must 
providing  the  original  and  the 
copies  required  by  the  Commi 
regulations  to:  Secretary,  Fed( 
Regulatory  Commission.  825  f 
Capitol  Street,  NJEL,  Washingi 
20426.  An  additional  copy  mu 
to:  Director.  Divisirai  of  Projei 
Office  of  Hydropower  Licensi 
Energy  Rejjulatory  Commrssic 
1027.  at  the  above  address.  A 
any  protest  or  motion  to  inter 
be  served  upon  eadi  represer 
the  applicant  specified  in  the 
application.  A  copy  of  all  otht 
reference  to  this  application  i 
accompanied  by  proof  of  serv 
persons  listed  in  service  list  p 
the  Commission  in  this  procec 
accordance  with  18  CFR  4.34( 
385.2010. 

E.  Filing  and  Service  of  Res 
Documents — ^The  application 
ready  for  environmental  anal; 
time:  therefore,  the  Commissi 
now  requesting  comments, 
recommendations,  terms  and 
or  prescriptions. 

The  Commission  will  notify 
persons  on  the  service  list  ani 
resource  agenries  and  Indian 
when  the  application  is  read) 
environmental  analysis.  If  an; 
wishes  to  be  placed  on  the  se 
motion  to  intervene  must  be  f 
specified  deadline  date  hereii 
motions.  All  resource  agencie 
Indian  tribes  that  have  officte 
responsibihties  that  may  be  a 
the  issues  addressed  in  this  p 
and  persons  on  the  service  lis 
able  to  file  comments,  terms  i 
conditions,  and  prescriptions 
days  of  the  date  the  Commiss 
a  notification  letter  that  the  a 
is  ready  for  an  environmenta! 
All  reply  comments  must  be  I 
the  Commission  within  105  di 
the  date  of  that  letter. 

All  filings  must:  (1)  Bear  in 
letters  the  title  "PROTEST,"  « 
'MOTION TO  INTERVENE." 
forth  in  the  heading  the  name 
applicant  and  the  project  nun 
application  to  which  the  filinj 
(3)  fumisfc  the  name,  address 
telephone  number  of  the  pers 
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0  intervene  in 
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le  regulations  (see 
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scriptions  concerning 
filed  with  the 

1  60  days  from  the 
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the  Commission 
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ain  an  extension  of 
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[1)  Bear  in  all  capital 
lOTEST,"  "MOTION 
"COMMENTS," 

rrs," 

IONS."  'TERMS 
S."  or 

;"  (2)  set  forth  in  the 
[>f  the  applicant  and 


the  project  number  of  the  application  to 
which  die  filing  responds;  (3)  furnish  the 
name,  address,  and  telephone  number  of 
the  person  protesting  or  intervening;  and 
(4)  otherwise  comply  with  the 
requirements  of  18  CFR  385.2001  through 
385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426.  An  additional  copy  must  be  sent 
to:  Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission,  Room 
1027,  at  the  above  address.  A  copy  of 
any  protest  or  motion  to  intervene  must 
be  served  upon  each  representative  of 
the  applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings  in 
reference  to  this  application  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  service  list  prepared  by 
the  Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4,34(b). 
385.2010. 

D3.  Filing  and  Service  of  Responsive 
Documents — ^The  apphcation  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and  conditions, 
and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No,  533  issued  May  8, 1991,  58 
FR23108  (May  20. 1991)).  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
date  of  this  notice.  All  reply  comments 
must  be  filed  with  the  Commission 
within  105  days  from  the  date  of  this 
notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST."  "MOTION 
TO  INTERVENE,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION."  "COMPETING 
APPUCATION,"  "COMMENTS," 
"REPLY  COMMENTS," 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 


the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish  the 
name,  address,  and  telephone  number  of 
the  person  protesting  or  intervening;  and 
(4)  otherwise  ccnnply  with  the 
requirements  of  18  CFR  385.2001  through 
385.2005.  All  axnments, 
recommendations,  tenns  and  conditioas 
or  prescripti(His  must  set  forth  their 
evidentiary  basis  and  other>v'ise  comply 
with  the  requirements  of  18  CFR  4.34(b)^ 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NJL,  Washington,  D.C 
20426.  An  additional  copy  must  be  sent 
to:  Director.  Division  of  Project  Review. 
Office  of  Hydropower  Licensing.  Federal 
Energy  Rejfulatory  Commission,  Room 
1027,  at  the  above  address.  A  copy  of 
any  protest  or  motion  to  inter^'ene  must 
be  served  upon  eadi  representative  of 
the  applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings  in 
reference  to  this  application  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  service  list  prepared  by 
the  Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b), 
385.2010. 

E.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  not 
ready  for  esivironmental  analysis  at  &ia 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and  conditions, 
or  prescriptions. 

The  Commission  will  notify  all 
persons  on  the  service  list  and  affected 
resource  agenries  and  Indian  tribes 
when  die  applicabon  is  ready  for  an 
enviroomental  analysis.  If  any  person 
wishes  to  be  placed  on  the  service  hst.  a 
ntotion  to  interveoe  must  be  filed  by  the 
specified  deadline  date  herein  for  such 
motions.  All  resource  agencies  and 
Indian  tribes  that  have  official 
responsibifa'ties  that  may  be  affected  by 
the  issues  addressed  in  this  proceeding, 
and  persons  on  the  service  list  will  be 
able  to  file  comments,  terms  and 
conditions,  and  prescriptions  within  SO 
days  of  the  date  the  Commission  issues 
a  notification  letter  that  the  apfrfication 
is  ready  for  an  environmental  analysis. 
All  reply  comments  must  be  filed  with 
the  Commission  within  105  days  fivm 
the  date  of  that  letter. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "PROTEST."  or 
"MOTION  TO  INTERVENE."  (2)  set 
forth  in  the  heading  the  name  of  the 
afrplicant  and  the  project  number  of  the 
application  to  which  the  filing  responds; 
(3)  fumisfc  the  name,  address,  and 
telephone  number  of  the  person 


protesting  or  intervening:  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  ei 
copies  required  by  the  (Donunission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  An  additional  copy  must  be  sent 
to:  Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing.  Federal 
Energy  Regulatc»y  Commission.  Room 
1027,  at  the  above  address.  A  copy  of 
any  protest  or  motion  to  intervene  must 
be  served  upon  each  representative  of 
the  applicant  specified  in  the  particular 
application. 

Dated:  August  6, 1991,  Washington.  DC 
Lois  Di  CashflB. 

Secretary. 

[FR  Doc.  91-19025  Piled  8-9-91;  8:45  am| 

SHXIMQ  COOC  (TO-SI-M 


[Docket  No.  Tllini-t1-20-000) 

Algonquin  Gas  Transmission  Co.; 
Notice  of  Proposed  Ctuniges  in  FERC 
Gas  Tariff 

August  5, 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  Auguat  1. 1991.  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Thn-d  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  effective  May  1, 1991 

Secocd  Revised  Sheet  No.  41 

Second  Reviaed  Sheet  No.  42 
Proposed  to  be  effective  August  1, 1991 

Third  Revijed  Sheet  No-  42 

Rrst  Revised  Sbeet  No.  63 

Algonquin  states  that  the  revised 
tariff  sheets  listed  above  are  being  filed 
to  flow  through  changes  in  the  rates 
underlying  Algonquin's  Rate  Schedules 
STB,  SS-DI  and  ATAP.  Texas  Eastern 
Transmission  Corporation's  ("Texas 
Eastern")  Rate  Schedules  SS-2.  SS-3 
and  FT-l  underlie  these  rale  schedules. 
Pursuant  to  section  W  of  Rate  Schedule 
STB,  section  9  of  Rate  Schedule  SS-III 
and  Section  4  of  Rate  Schedule  ATAP  m 
Algonquin's  FERC  Gas  Tariff,  Thir  J 
Revised  Volume  No.  1,  Algonquin  i9 
hereby  filing  the  above  sheets  to  track 
the  latest  changes  proposed  by  Texas 
Eastern. 

Algonquin  states  that  Texas  Eastern 
filed  changes  to  its  SS-Il  and  SS-m 
rates  on  June  20, 1991  in  Docket  No. 
TM91-*-17-000  to  be  effective  May  1. 
1991.  However,  due  to  a  clerical 
oversight  this  fiKng  did  not  arrive  at 
Algonquin  until  recently  and  was  not 
tracked  until  the  instant  filing.  On  June 


30, 1991,  Texas  Eastern  filed  its  regularly 
scheduled  Quarteriy  PGA  in  Docekt  No. 
TQ91-4-17-000.  to  become  effective 
August  1, 1991. 

Algonquin  states  that  pursuant  to 
sections  10.3,  9.3  and  4.2  of  Rate 
Schedules  STB.  SS-Hl  and  ATAP, 
respectively,  the  proposed  effective 
dates  for  the  listed  revised  tariff  riteets 
are  May  1, 1991  and  August  1, 1991. 

Algonquin  further  states  that  the 
effect  of  the  May  1, 1991  change  in  Rate 
Schedules  STB  and  SS-Hl  is  to  decrease 
the  Injection  charge  by  0.03t  per  MMBtu. 
The  August  1, 1991  changes  decrease  the 
SS-III  Non-FDDQ  withdrawal  rate  by 
1.05<  per  MMBtu  and  the  ATAP 
commodity  rate  by  1.61<  per  MMBtu. 

Algonquin  notes  diat  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20428,  m  accordance  with  {  385^34 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  12,  J991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  die 
Commission  and  are  available  for  public 
inspection  In  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  91-19029  Filed  8-9-91: 8:45  am| 
aiLUNG  CODE  <717-«MI 


IDoctcet  No.  TM91-12-2O-000I 

Algonquin  Gas  Transmission  C04 
Notice  of  Proposed  Cttsnges  In  FERC 
Gas  Tariff 

August  5. 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  August  1. 1991.  filed  proposed 
changes  in  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  as  set  forth  in  the 
revised  tariff  sheets,  to  be  effective 
August  31. 1981. 

Third  Revised  Sheet  No.  91 
Third  Revised  Sheet  No.  92 
Second  Revised  Sheet  No.  93 
Second  Revised  Sheet  No.  874A 
Third  Revised  Sheet  No.  8740 
Second  Revised  Sheet  No.  8740 
Second  Revised  Sheet  No.  874K 
Second  Revised  Sheet  No.  874L 
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Second  Revised  Sheet  No.  874M 
Second  Revised  Sheet  No.  674N 
Second  Revised  Sheet  No.  6740 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  update  the  amount  of 
take-or-pay  charges  to  be  billed  to 
Algonquin  by  Texas  Eastern 
Transmission  Corporation,  CNG 
Transmission  Corporation,  and  National 
Fuel  Gas  Supply  to  be  recovered  by 
Algonquin  by  operation  of  section  33.7 
of  the  General  Terms  and  Conditions  to 
Algonquin's  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  Algonquin  also 
states  that  the  revised  take-or-pay 
surcharges  are  the  result  of  revised 
allocation  methods  imposed  by  its 
pipeline  suppliers  in  response  to  the 
Commission's  Order  No.  528  and  528-A. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  12, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary. 
(FR  Doc.  91-19030  Filed  8-8-91;  8:45  am] 

MLUNQ  COM  S717-01-M 


[Docket  No.  RP91-204-000] 

East  Tennessee  Natural  Gas  Co^ 
Proposed  Changes  In  FERC  Gas  Tariff 

August  5, 1991. 

Take  notice  that  on  August  1, 1991, 
East  Tennessee  Natural  Gas  Company 
("East  Tennessee")  tendered  for  filing 
revisions  to  the  following  tariff  sheets  of 
its  FERC  Gas  Tariff  to  be  effective 
September  1, 1991: 

First  Revised  Volume  No.  1 

Eighth  Revised  Sheet  Nos.  4  and  5 
First  Revised  Sheet  Nos.  30  Through  32 
First  Revised  Sheet  Nos.  33 
Original  Sheet  Nos.  34  and  35 
Original  Sheet  Nos.  36  Through  39 
First  Revised  Sheet  Nos.  97  and  98 
Original  Sheet  No.  97A 
First  Revised  Sheet  Nos.  117  Through  119 
First/Sheet  Nos.  120  Through  129 


Original  Volume  No.  lA 

Second  Revised  Sheet  Nos.  6  and  7 
Third  Revised  Sheet  No.  20 
First  Revised  Sheet  No.  25 
First  Revised  Sheet  No.  44 
Second  Revised  Sheet  No.  131 
First  Revised  Sheet  No.  132 
First  Revised  Sheet  No.  133 
First  Revised  Sheet  No.  134 
First/Sheet  Nos.  135  Through  149 

East  Teimessee  states  that  the 
purpose  of  the  filing  is  to  reflect 
increased  costs  necessitated  by,  inter 
alia,  an  expansion  of  gas  plant  and 
related  expenses  pursuant  to  the 
certificate  of  public  convenience  and 
necessity  issued  on  June  27, 1991  in 
Docket  No.  CP90-llll-fl00.  an  increase 
in  general  operating  costs,  an  increase  in 
non-gas  costs  to  be  assessed  East 
Tennessee  by  Tennessee  Gas  Pipeline 
Company  ("Tennessee")  under 
Tennessee's  new  contract  storage 
service  contained  in  the  Stipulation  and 
Agreement  in  Docket  No.  RP88-228,  et 
al.,  and  increased  costs  arising  as  a 
result  of  FASB  Standard  No.  106.  The 
proposed  rates  reflect  an  increase  in 
East  Tennessee's  overall  annual  revenue 
level  of  $16.9  million. 

East  Tennessee  states  that  the  proposed 
tariff  sheets  implement  sales  and 
transportation  rates  which  effectuate  the 
objectives  expressed  in  the  Commission's 
Policy  Statement  on  Rate  Design  in  Docket 
No.  PI.89-2-000.  Among  other  matters,  the 
rate  design  methods  underlying  the  filing 
utilize  the  fixed  variable  method  with  one- 
part  demand  rates,  allocate  demand  costs  on 
the  basis  of  customer  maximum  daily 
quantities  for  firm  services,  maintain  mileage 
sensitive  rates,  allocate  demand  costs  to  Rate 
Schedule  SMS  on  a  100  percent  loan  factor 
basis  and  to  Rate  Schedule  IT  on  a  100 
percent  load  factor  basis  for  the  winter 
season  and  a  150  percent  load  factor  basis  for 
the  summer  season,  and  design  rates  under 
Rate  Schedule  AOS  on  the  basis  of  the 
applicable  commodity  rate. 

East  Tennessee  states  that  the  tariff 
sheets  also  provide  for  transportation 
and  storage  cost  rate  adjustments; 
revise  the  PGA  to  eUminate  any 
uncertainty  as  to  recovery  as  demand 
costs,  for  PGA  purposes,  of  certain  fixed 
purchased  gas  transitional  costs  and 
demand  charges  associated  with  a  Gas 
Inventory  Charge  that  may  be  billed  to 
East  Tennessee  by  Tennessee  Gas 
Pipeline  Company;  impose  a 
reconciliation  charge  for  firm  sales 
customers  converting  to  firm 
transportation  service;  clarify  an 
ambiguity  between  §§  2.2  and  5.2  of 
East  Tennessee's  firm  and  interruptible 
transportation  rate  schedules  with 
regard  to  the  construction  of  facilities; 
and  provide  small  general  service 
customers  with  the  option  of  receiving 
service  under  the  historical  one-part  rate 


structure  or  under  a  two-part  rate 
structure  not  subject  to  a  full 
requirements  obligation. 

East  Tennessee  states  that  copies  of 
the  filing  were  served  upon  East 
Tennessee's  affected  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  12. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-19035  Filed  8-9-91,  8:45  am] 
WLUNO  CODE  erir-oi-M 


(Docket  No.  TQ91-7-24-4)00] 

Equitrans  Inc.;  Notice  of  Proposed 
Change  In  FERC  Gas  Tariff 

August  5, 1991. 

Take  notice  that  Equitrans,  Inc. 
(Equitrans]  on  July  31. 1991.  tendered  for 
filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1. 
to  become  effective  August  1, 1991: 

First  Revised  Twenty-Seventh  Revised  Sheet 

No.  10 
First  Revised  Eighteenth  Revised  Sheet  No.  34 

Equitrans  states  that  the  purpose  of 
the  filing  is  to  reflect  changes  in 
Equitrans'  rates  and  services  that 
became  effective  on  August  1. 1991 
pursuant  to  the  Commission's  Order 
approving  the  March  22. 1991  "Joint 
Stipulation  and  Agreement"  filed  in 
Docket  Nos.  RP90-70,  et  al. 

Equitrans  further  states  that  the 
changes  proposed  in  the  filing  to  the 
purchased  gas  adjustment  under  Rate 
Schedule  PLS  is  an  increase  in  the 
demand  cost  of  $0.8787  per  dekatherm 
(dth)  and  a  decrease  in  the  commodity 
cost  of  $0,381  per  dth.  Equitrans  notes 
that  the  purchased  gas  cost  adjustment 
to  Rate  Schedule  ISS  is  a  decrease  of 
$0.2193  per  dth  for  the  winter  period  and 
$0.3505  per  dth  for  the  base  period. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  tts  affected 


customers  and  interested  st 
commissions. 

Any  person  desiring  to  b< 
protest  said  filing  should  fil 
intervene  or  protest  with  th 
Energy  Regulatory  Commisi 
North  Capitol  Street,  NE..  V 
DC  20428.  in  accordance  wi 
385.214  and  385.211  of  the  C 
Rules  and  Regulations.  All  i 
or  protests  should  be  filed  ( 
August  12. 1991.  Protests  wi 
considered  by  the  Commiss 
determining  Oie  appropriatt 
taken,  but  will  not  serve  to 
protestants  parties  to  the  pi 
Any  person  wishing  to  bec< 
must  file  a  motion  to  interv 
of  this  filing  are  on  file  witi 
Commission  and  are  availa 
inspection  in  the  public  ref< 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  91-19028  Filed  8-9-91 

BtLUNQ  CODE  6717-«1-«l 


[Docket  No.  TQ91-3-53-000] 

K  N  Energy,  Inc.;  Notice  ol 
Changes  in  FERC  Gas  Tari 

August  5, 1991 

Take  notice  that  K  N  Ene 
N")  on  August  1. 1991  tendf 
proposed  changes  in  its  FE 
to  adjust  the  rates  charged 
jurisdictional  customers  pu 
Purchased  Gas  Adjustment 
(Section  19)  of  the  General 
Conditions  of  K  N's  FERC  ( 
First  Revised  Volume  No.  1 
changes  in  the  Current  adji 
states  that  the  filing  propos 
(decreases)  to  K  N's  rates  \ 
forth  in  the  table  below: 


Zone 

CD,  Sf  and  WPS 

Commodity 

ni  Demand 

S(0.02 
(0  00 

D2  Demand 

(0.00 

WPS  Demand 

(001 

lOfl  Commodity 

(0.04 

K  N  states  that  the  filing  re 
revision  to  its  base  tariff  ra 
projected  weighted  averagi 
the  quarter  ending  Novemt 
The  proposed  effective  dat 
changes  is  September  1. 19 

K  N  states  that  copies  of 
were  served  upon  K  N's  jui 
customers,  and  interested  ] 

Any  person  desiring  to  b 
make  any  protest  with  refe 
filing  should,  on  or  before  i 
1991.  file  with  the  Federal  1 
Regulatory  Commission,  8! 
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lA 

t  No8. 6  and  7 

^Jo.  20 

0.25 

0.44 

t  No.  131 

0.132 

0.133 

0.134 

rhroughl49 

tatec  that  the 
I  is  to  reflect 
:essitated  by,  inter 
of  gas  plant  and 
irsuant  to  the 
convenience  and 
June  27, 1991  in 
Lll-000,  an  increase 
;  costs,  an  increase  in 
assessed  East 
essee  Gas  Pipeline 
see")  under 
)ntract  storage 
1  the  Stipulation  and 
et  No.  RP88-228,  et 
osts  arising  as  a 
idard  No.  106.  The 
!ct  an  increase  in 
/erall  annual  revenue 
n. 

es  that  the  proposed 
it  sales  and 
rhich  effectuate  the 
in  the  Commission's 
ate  Design  in  Docket 
\g  other  matters,  the 
nderlying  the  filing 
)le  method  with  one- 
ocate  demand  costs  on 
maximum  daily 
dees,  maintain  mileage 
te  demand  costs  to  Rate 

0  percent  loan  factor 
edule  IT  on  a  100 

sis  for  the  winter 

ent  load  factor  basis  for 

id  design  rates  under 

1  the  basis  of  the 
rate. 

tates  that  the  tariff 
for  transportation 
:e  adjustments; 
liminate  any 
covery  as  demand 
OSes,  of  certain  fixed 
sitional  costs  and 
jociated  with  a  Gas 
lat  may  be  billed  to 
Fennessee  Gas 
impose  a 
[e  for  firm  sales 
ig  to  firm 
ce;  clarify  an 
SS  2.2  and  5.2  of 
■m  and  intemiptible 
schedules  with 
uction  of  facilities; 
eneral  service 
option  of  receiving 
storical  one-part  rate 


structure  or  imder  a  two-part  rate 
structure  not  subject  to  a  full 
requirisments  obligation. 

East  Tennessee  states  that  copies  of 
the  filing  were  served  upon  East 
Tennessee's  affected  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  12, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  91-19035  Filed  8-9-*l.  8:45  am] 
MLUNO  CODE  srir-oi-M 


[Docket  No.  TQ91-7-24-000] 

Equitrans  Inc.;  Notice  of  Proposed 
Change  In  FERC  Gas  Tariff 

August  5, 1991. 

Take  notice  that  Equitrans,  Inc. 
(Equitrans)  on  July  31, 1991,  tendered  for 
filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
to  l}ecome  effective  August  1, 1991: 

First  Revised  Twenty-Seventh  Revised  Sheet 

No.  10 
First  Revised  Eighteenth  Revised  Sheet  No.  34 

Equitrans  states  that  the  purpose  of 
the  filing  is  to  reflect  changes  in 
Equitrans'  rates  and  services  that 
became  effective  on  August  1, 1991 
pursuant  to  the  Commission's  Order 
approving  the  March  22. 1991  "Joint 
Stipulation  and  Agreement"  filed  in 
Docket  Nos.  RP90-70,  et  al. 

Equitrans  further  states  that  the 
changes  proposed  in  the  filing  to  the 
purchased  gas  adjustment  under  Rate 
Schedule  PLS  is  an  increase  in  the 
demand  cost  of  $0.8787  per  dekatherm 
(dth)  and  a  decrease  in  the  commodity 
cost  of  $0,381  per  dth.  Equitrans  notes 
that  the  purchased  gas  cost  adjustment 
to  Rate  Schedule  ISS  is  a  decrease  of 
$0.2193  per  dth  for  the  winter  period  and 
$0.3505  per  dth  for  the  base  period. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  tts  affected 


customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  12, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  Oie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  91-19028  Filed  8-9-91:  8:45  am) 

BttXMQ  CODE  e717-«1-«l 


[Docket  No.  TQ91-3-53-000] 

K  N  Energy,  Inc.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  5. 1991 

Take  notice  that  K  N  Energy,  Inc.  ("K 
N")  on  August  1, 1991  tendered  for  filing 
proposed  changes  in  its  FERC  Gas  Tariff 
to  adjust  the  rates  charged  to  its 
jurisdictional  customers  pursuant  to  the 
Purchased  Gas  Adjustment  provision 
(Section  19)  of  the  General  "Terms  and 
Conditions  of  K  N's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-B  to  reflect 
changes  in  the  Current  adjustment.  K  N 
states  that  the  filing  proposes  increases 
(decreases)  to  K  N's  rates  per  Mcf  as  set 
forth  in  the  table  below: 


CO,  SF  and  WPS 

Commodity 

01  Demand 

P2  Demand 

WPS  Demand 

ion  Commodity 


Zonal 


S(0.0281) 
(0.0053) 
(0.0066) 
(0.0107) 
(0.0400) 


Zone  2 


$(0.0281) 
(00073) 
(0.0070) 
(0.0147) 
(0.0424) 


K  N  states  that  the  filing  reflects 
revision  to  its  base  tariff  rates  to  reflect 
projected  weighted  average  gas  costs  for 
the  quarter  ending  November  30, 1991. 
The  proposed  effective  date  for  the  rate 
changes  is  September  1, 1991. 

K  N  states  that  copies  of  the  filing 
were  served  upon  K  N's  jurisdictional 
customers,  and  interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should,  on  or  before  August  12, 
1991,  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 


Capitol  Street.  NE.,  Washington,  DC 
20426,  a  petition  to  intervene  or  a  protest 
in  accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practive  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  (Cashell, 
Secretary. 
[FR  Doc.  91-19027  Filed  8-9-91: 8:45  am] 

BtLUNQ  CODE  •717-01-M 

(Docket  Na  TO91-5-25-000] 

Mississippi  River  Transmission  Corp.; 
Notice  of  Rate  Change  Filing 

August  5, 1991 

Take  notice  that  on  August  1, 1991 
Mississippi  River  Transmission 
Corporation  (\flRT)  tendered  for  filing 
the  Sixty-Third  Revised  Sheet  No.  4, 
Twenty-Second  Revised  Sheet  No.  4.1, 
and  Twenty-Second  Revised  Sheet  No. 
4.2  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  to  be  effective 
September  1, 1991. 

MRT  states  that  the  instant  filing 
reflects  its  quarterly  purchased  gas  cost 
adjustment  (PGA),  submitted  pursuant 
to  S  154.308  of  the  Commission's 
Regulations  and  paragraph  17.2  of 
MRTs  FERC  Gas  Tanff.  MRT  states  that 
the  impact  of  the  instant  filing  on  its 
Rate  Schedule  CD-I  rates  is  an  increase 
of  $.001  per  MMBtu  in  the  demand 
charge,  and  an  increase  of  13.91  cents 
per  MMBtu  in  the  commodity  charge. 
The  single  part  rate  under  Rate  Schedule 
SGS-1  reflects  an  increase  of  13.92  cents 
per  MMBtu. 

MRT  states  that  a  copy  of  the  revised 
tariff  sheets  is  being  mailed  to  each  of 
MRT's  jurisdictional  sales  customers 
and  to  the  State  Commissions  of 
Arkansas,  Missouri,  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  S  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  12, 1991.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Loia  0.  CaabeU, 

Secretary. 

(FR  Doc.  91-19028  Filed  8-9-91: 8:45  am] 

BIUJNO  COOC  (717-01-11 


[Docket  No.  RP01-2O2-OOO] 

Palute  Pipeline  Co.;  Change  In  Rates 

August  5. 1991. 

Take  notice  that  on  August  1, 1991, 
Paiute  Pipeline  Company  (Paiute), 
pursuant  to  section  4  of  the  Natural  Gas 
Act  and  part  154  of  the  Commission's 
regulations  thereunder,  submitted  for 
filing  a  notice  of  change  in  rates  for 
natural  gas  service  rendered  to 
jurisdictional  customers  served  under  all 
rate  schedules  contained  in  First 
Revised  Volume  No.  1-A  of  Paiute's 
FERC  Gas  Tariff.  In  order  to  implement 
the  notice  of  change  in  rates,  Paiute 
tendered  for  filing  and  acceptance  the 
following  tariff  sheets  to  be  a  part  of 
First  Revised  Volume  No.  1-A: 

First  Revised  Sheet  No.  10 
First  Revised  Sheet  No.  130 

Paiute  proposes  to  make  the  tendered 
tariff  sheets  and  the  change  in  rates 
effective  on  September  1, 1991. 

Paiute  states  that  based  upon  the  test 
period  cost  of  service  and  the  projected 
throughput  quantities  employed  in  its 
filing,  Paiute  projects  a  deficiency  of 
approximately  $1,029,946  in  armual 
revenues  from  jurisdictional 
transportation  and  storage  services  at 
current  rates.  Paiute  is  therefore 
proposing  to  increase  rates  for  its 
jurisdictional  transportation  and  storage 
services  in  an  amount  that  is  sufficient 
to  eliminate  the  revenue  deficiency  and 
recover  the  full  cost  of  service  reflected 
in  its  filing. 

Paiute  states  that  it  has  served  copies 
of  its  filing  on  all  affected  customers  and 
all  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC, 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  an^  Procedure  (18  CFR  385.211, 
384.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  12. 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  irtspection  in  the  public 

reference  room. 

Lots  D.  Casbell, 

Secretory 

(FR  Doc  91-19036  Fil«d  8-9-91.  &45  am) 

BIUJNG  CODE  S717-01-M 

[Docket  No.  RP91-20»-MO) 

Tennessee  Ga*  Pipeline  Co;  Filing  of 
Changes  in  Rates 

August  5, 1991 

Take  notice  that  on  August  1. 1991. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff  to  be  effective 
September  1. 1991.  consisting  of  the 
following  revised  tariff  sheets: 

Tliird  Revised  Votunie  No.  1 

Sixth  Revised  Sheet  No.  20 

Original  Sheet  No.  20A 

Sixth  Revised  Sheet  No.  21 

Original  Sheet  No.  ZlA 

Sixth  Revised  Sheet  No.  22 

Fourth  Revised  Sheet  No.  23 

Third  Revised  Sheet  No.  24 

Original  Sheet  No.  24A 

Fourth  Revised  Sheet  No.  25 

Original  Sheet  No.  25A 

Fourth  Revised  Sheet  No.  26 

Original  Sheet  No.  2aA 

Second  Revised  Sheet  No.  28 

Original  Sheet  Nos.  28A,  28B 

Second  Revised  Sheet  No.  29 

Original  Sheet  No.  29A 

First  Revised  Sheet  Nos.  57. 63. 68,  71. 74.  78. 

79,80 
First  Revised  Sheet  Nos.  82. 86. 87. 8&  88, 9a 

92 
Second  Revised  Sheet  Noe.  97, 101. 102 
First  Revised  Sheet  Nos.  106,  111 
Second  Revised  Sheet  No.  116 
First  Revised  Sheet  Nos.  130, 132, 133, 138. 

141.  142 
First  Revised  Sheet  Nos.  222.  231. 232.  233. 

239 
Original  Sheet  No.  239A 
First  Revised  Sheet  Nos.  246,  247,  248.  249, 

25a  251.  252 
Second  Revised  Sheet  No.  253 
First  Revised  Sheet  Nos.  2S3A.  268,  272.  273. 

274.  467 

Original  Volume  Na  2 

Twenty-fifth  Revised  Shee*  No.  5 

Original  Sheet  Na  5A 

Twenty- fourth  Revised  Sheet  No.  6 

Original  Sheet  No.  6A 

Eighth  Revised  Sheet  No.  7 

Original  Sheet  No.  7A 

Ninth  Revised  Sheet  No.  8 

Original  Sheet  No.  8A 

Eighth  Revised  Sheet  Na  9 

Original  Sheet  No.  9A 

Thirteenth  Revised  Sbeet  Na  10 


Tennessee  states  that  the  changes  will 
increase  revenues  from  jurisdictional 
sales  and  services  by  $343  million. 
Tennessee  also  states  that  this  rate 
increase  is  necessitated  by,  among  other 
things,  an  increase  in  gas  plant  and 
related  expenses  and  an  increase  in 
costs  to  operate  and  maintain  its 
pipeline.  Tennessee  also  states  that  its 
filing  institutes  the  cost  allocation  and 
rate  design  changes  and  new  or 
expended  services  provided  for  in  the 
"Cosmic  Settlement"  filed  )une  25, 1991 
in  Docket  Nos.  W'ee-lig.  et  ai.  that  is 
currently  pending  before  the 
Commission,  a  change  from  the 
Modified  Fixed  Variable  (MFV)  to 
Enhanced  Fixed  Variable  (EFV) 
methodology  for  cost  classification 
purposes,  and  various  other  tariff 
changes  as  explained  in  the  filing. 

Tennessee  states  that  it  has  served 
copies  of  the  filing  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  mobon  to 
intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  12, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cash«U, 
Secretary. 
(FR  Doc.  91-19034  Filed  8-9-91.  8:45  am] 

BILUNQ  CODE  e717-01-M 


[Docket  No.  TA92-1-1 1-000] 

United  Gas  Pipe  Line  Co.;  Filing  of 
Revised  Tariff  Sheets 

August  5, 1991. 

Take  notice  that  on  August  1, 1991 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  tariff  sheets: 

Fourth  Revised  Vdkaam  1 

First  Revised  Sheet  No.  4 
First  Revised  Sheet  No.  4A 
First  Revised  Sheet  No.  4B 
First  Revised  Sheet  No.  4C 
First  Revised  Sbeet  No.  4E 

The  proposed  effective  date  of  the 
above  referenced  tariff  sheets  in  this 
docket  is  October  1, 1991.  United  states 
that  the  above  referenced  tariff  sheets 


are  being  filed  pursuant  to  Section 
154.305  of  the  Commission's  regulations 
to  reflect  changes  in  United's  purchased 
gas  cost  adjustment  as  provided  in 
section  22  of  United's  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1. 

United  states  that  it  has  filed  tariff 
sheets  which  implement  a  $2.2940  per 
MMBtu  commodity  gas  cost  rate 
excluding  nongas  cost  ACA  and  GRI. 
This  rate  reflects  a  $2.1262  per  MMBtu 
gas  commodity  cost,  a  surcharge  of 
<S.0040>  per  MMBtu  and  a  Settlement 
Surcharge  of  $.1718  per  MMBtu. 

United  states  that  the  revised  tariff 
sheets  and  supporting  data  are  being 
mailed  to  its  jurisdictional  sales 
customers  and  to  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  such  accordance  with 
§  §  385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
petitions  of  protest  should  be  filed  on  or 
before  August  26. 1991. 

Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  Motion  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0,  CasfaelL 
Secretary 
|FR  Doc  91-19032  Filed  8-ft-©l;  8:45  am) 

BILUNO  CODE  »Xt-«\-m 


(Docket  No.  TA92-1-35-000] 

West  Texas  Gas,  Inc.;  Notice  of  Filing 

August  5, 1981. 

Take  notice  that  on  August  1, 1991. 
West  Texas  Gas,  Inc.  ("WTG")  filed 
Twenty-Fifth  Revised  Sheet  No  3a  to  Its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
proposed  to  be  effective  October  1, 1991. 
Twenty-Fifth  Revised  Sheet  Na  3a  and 
the  accompanying  explanatory 
schedules  constitute  WTG's  annual  PGA 
filing  submitted  in  accordance  with  the 
Commission's  purchased  gas  adjustment 
regulations. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG's  custoniers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 


DC  20426,  in  accordance  with 
385.214  and  385.211  of  the  Coi 
rules  and  regulations.  All  sue 
or  protests  should  be  filed  on 
August  28, 1991.  Protests  will 
considered  by  the  Commissic 
determining  the  appropriate  i 
taken,  but  will  not  serve  to  m 
protestants  parties  to  the  pro 
Any  person  wishing  to  becon 
must  file  a  motion  to  interver 
of  this  filing  are  on  file  with  t 
Commission  and  are  availabl 
inspection. 
Lois  D,  CasheU. 
Secretary. 

[FR  Doc.  91-19033  Filed  8-&-91;  £ 
MLLMO  CODE  ttM-V\-U 


FEDERAL  COMMUNICATIOI 
COMMISSION 

Travel  Reimbursement  Pro{ 
1, 1991-Jun«  30, 1991 

Summary  Report 

Total  Number  of  Sponsored  Evei 

Total  Number  of  Sponsoring 
Organizations..- ~. 

Total  Number  of  Different 
Commissioners/Employees 
Attending _. 

Total  Amount  of  Reimbursemeni 

Transportation ......... .... 

Subsistence- ~ 

Other  Expenses . .... 


Total 


Individual  Event  Reports  Atta 
Amount  of  Reimbursement  Sh 
Estimated. 

Individual  Event  Report 

Sponsoring  Organization:  1 
Association  of  Broadcasters, 
Street  NW..  Washington.  DC 

Date  of  the  Event-  April  IS 

Description  of  the  Event-  P 
Aimual  Convention  and  Inte 
Exposition,  Las  Vegas,  Neva 

Commissioners  Attending: 
Alfred  C.  Sikes,  Commission 
Quello,  Commissioner  Ervin 
Commissioner  Andrew  C.  Bf 

Other  Employees  Attendii 
Branson,  Advisor  to  Com.  B{ 
Robert  Corn-Revere,  Adviso 
Quello,  Terry  Haines,  Chief  i 
Office  of  the  Chairman,  Roy 
Chief,  Mass  Media  Bureau,  F 
General  Counsel,  Walda  Ro! 
Director,  Office  of  Intematio 
Communication,  William  Ha 
Electronics  Engineer,  Mass  I 
Bureau,  Charles  Kelly,  Chief 
Enforcement  Division.  Larry 
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8-9-9t,  8:45  am) 


-000] 

» Co^  Filing  of 

s 


I  August  1, 1991 
Company  (United) 
iff  sheets: 

1 

4 
4A 

4B 
4C 

4E 

tive  date  of  the 
If  sheets  in  this 
i991.  United  states 
iced  tariff  sheets 


are  being  filed  pursuant  to  Section 
154.305  of  the  Commission's  regulations 
to  reflect  changes  in  United's  purchased 
gas  cost  adjustment  as  provided  in 
section  22  of  United's  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1. 

United  states  that  it  has  filed  tariff 
sheets  which  implement  a  $2.2940  per 
MMBtu  commodity  gas  cost  rate 
excluding  nongas  cost,  ACA  and  CRI. 
This  rate  reflects  a  $2.1262  per  MMBtu 
gas  commodity  cost,  a  surcharge  of 
<$.0040>  per  MMBtu  and  a  Settlement 
Surcharge  of  $.1718  per  MMBtu. 

United  states  that  the  revised  tariff 
sheets  and  supporting  data  are  being 
mailed  to  its  jurisdictional  sales 
customers  and  to  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NR.  Washington. 
DC  20426,  in  such  accordance  with 
§§  385.214  and  385JZ11  of  the 
Commission's  regulations.  All  such 
petitions  of  protest  should  b^  filed  on  or 
before  August  2a,  1991. 

Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  Motion  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casfaell. 
Secretary 
(FR  Doc  91-19032  Filed  8-9-81;  8:45  amj 

BILUMG  CODE  (yiT-Ot-M 


IDocket  No.  TA92-1-35-000] 

West  Texas  Gas,  Inc.;  Notice  of  Filing 

August  5, 1991. 

Take  notice  that  on  August  1, 1991. 
West  Texas  Gas.  Inc.  ( "WTG")  filed 
Twenty-Fifth  Revised  Sheet  No  3a  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
proposed  to  be  effective  October  1, 1991. 
Twenty-Fifth  Revised  Sheet  No  3a  and 
the  accompanying  explanatory 
schedules  constitute  WTG's  annual  PGA 
filing  submitted  in  accordance  with  the 
Commission's  purchased  gas  adjustment 
regulations. 

WTG  states  that  copies  of  the  filing 
were  served  upon  WTG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 


DC  20426,  in  accordance  widi  18  CFR 
385.214  and  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  26, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
LoU  D.  CatheU. 
Secretary. 

[FR  Doc.  91-19033  Filed  8-&-91;  8:45  amJ 
MLLMO  CODE  6717-«1-«i 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Travel  Reimbursement  Program;  April 
1. 1991-June  30, 1991 

Summary  Report 

Total  Number  of  Sponsored  Events — 12 

Total  Number  of  Sponsoring 

Organizations..- 11 

Total  Number  of  Different 

Commissioners/Employees 

Attending _ 24 

Total  Amoimt  of  Reimbursement  Expected: 

Transportation .......... .....      $7,847.09 

Subsistence — .- 10,185.71 

Other  Expenses . 2.193.55 

Total - 2a226.35 


Individual  Event  Reports  Attached. 
Amount  of  Reimbursement  Shown  May  Be 
Estimated. 

Individual  Event  Report 

Sponsoring  Organization:  National 
Association  of  Broadcasters.  1771  N 
Street  NW..  Washington,  DC  20038. 

Date  of  the  Event:  April  15-18, 1991. 

Description  of  the  Event:  NAB  69th 
Annual  Convention  and  International 
Exposition.  Las  Vegas.  Nevada. 

Commissioners  Attending:  Chairman 
Alfred  C.  Sikes,  Commissioner  James  H. 
Quello,  Commissioner  Ervin  S.  Duggan, 
Conunissioner  Andrew  C.  Barrett. 

Other  Employees  Attending:  Robert 
Branson.  Advisor  to  Com.  Barrett, 
Robert  Corn-Revere,  Advisor  to  Com. 
Quello,  Terry  Haines,  Chief  of  Staff. 
Office  of  the  Chairman,  Roy  Stewart. 
Chief.  Mass  Media  Bureau.  Robert  Pettit, 
General  Counsel.  Walda  Roseman, 
Director,  Office  of  International 
Communication.  William  Hassinger. 
Electronics  Engineer,  Mass  Media 
Bureau.  Charles  Kelly,  Chief, 
Enforcement  Division.  Larry  Eads.  Chief. 


Audio  Services  Division,  Richard  Smith, 
Chief,  Field  Operations  Bureau,  Thomas 
Stanley,  Chief  Engineer  Chief,  Office  of 
Engineering  and  Technology,  Linda 
Solheim.  Chief,  Office  of  Legislative 
Affairs.  Lorrie  Secrest,  Chief,  Office  of 
Public  Affairs. 
Amount  of  Reimbursement: 

Transportation $5,872.00 

Subsistence.- 7.581^7 

Other  Expenses ..... 1.385.39 

Total »... 14.639.36 


Sponsoring  Organization:  Federal 
Communications  Bar  Association.  1150 
Connecticut  Avenue  NW..  Suite  1050, 
Washington,  DC  20036. 

Date  of  the  Event  May  3-5. 1991. 

Description  of  the  EvenL  Federal 
Communications  Bar  Association. 
Williamsburg.  Virginia. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Lauren 
Belvin.  Legal  Advisor  to  Chairman 
Sikes.  Robert  Branson.  Legal  Advisor  to 
Commissioner  Barrett,  Diane  Cornell. 
Legal  Advisor  to  Commissioner 
Marshall.  William  Harris,  Legal  Advisor 
to  Commissioner  Quello. 

Amount  of  Reimbursement 

Transportation - $0.00 

Subsistence — .'. 621.20 

Other  Expenses 236.55 

Total 857.75 


Sponsoring  Organization:  Variety  and 
Wertheim  Schroder  ft  Co.,  Inc..  475  Park 
Avenue  South.  New  Yoric.  New  York. 

Date  of  the  Event:  April  11, 1991. 

Description  of  the  Event-  The  Business 
of  Entertainment  Conference,  New  York, 
New  York. 

Commissioners  Attending: 
Conunissioner  James  H.  Quello. 

Other  Employees  Attending:  None. 

Amount  of  Reimbursement 

transportation - ,  $118.00 

Subsistence 159.50 

Other  Expenses 36.91 

Total 314.41 


Sponsoring  Organization:  Broadcast 
Cable  Financial  Management 
Association,  701  Lee  Street  Suite  1010, 
Des  Plaines,  Illinois  60016. 

Date  of  the  Event  April  21-23. 1991. 

Description  of  the  Event  BCFM's 
Annual  Conference. 

Commissioners  Attending: 
Commissioner  Ervin  S.  Duggan. 

Other  Employees  Attending:  None. 

Amount  of  Reimbursement 


Transportation 

Subsistence...- 

Other  Expenses ..« 

Total 


saoo 

300J8 


416M 


Sponsoring  Organization:  Society  of 
Cable  Television  Engineers.  Inc..  669 
Exton  Commons.  Exton,  Pennsylvania 
19341. 

Date  of  the  Event  June  14-15. 1991. 

Description  of  the  Event.  SCTE's 
Annual  Cable-Tec  Expo. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  John 
Wong.  Supervisory  Engineer,  Mass 
Media  Bureau. 

Amount  of  Reimbursement. 

Transportation $322.00 

Subsistence -....     313.58 

Other  Expenses MM 


Total 


$704.12 


Sponsoring  Organization:  University 
of  Ottawa,  Department  of  Electrical 
Engineers.  Ottawa,  Ontario  KIN  6N5. 

Date  of  the  Event  May  22-23, 1991. 

Description  of  the  Event  Workshop. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Michael 
Marcus,  Assistant  Bureau  Chief.  Office 
of  Engineering  and  Technology. 

Amount  of  Reimbursement 

Transportation $368.09 

Subsistence — ™     127.57 

Other  Expenses 42.10 

Total...- $538.76 


Sponsoring  Organization:  American 
Public  Communication  Council,  2000  M 
Street.  NW..  suite  550,  Washington,  DC 
20036. 

Date  of  the  Event  April  2-4, 1991. 

Description  of  the  Event  25  Alive 
1991— Western  Exposition  and 
Conference.  Las  Vegas.  Nevada. 

Commissioners  Attending: 
Commissioner  Andrew  C.  Barrett 

Other  Employees  Attending;.  None. 

Amount  of  Reimbursement. 

Transportation -.  $439.00 

Subsistence 133.86 

Other  Expenses 45.20 


Total.. 


$618.06 


Sponsoring  Organization:  New  York 
State  Telephone  Association,  Inc.,  Ill 
Washington  Avenue.  Albany.  New  York 
12210. 

Date  of  the  Event  June  9-12. 1991. 
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Federal 


Description  of  the  Event:  Convention. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  James 
Schlichting.  Chief,  Policy  and  Planning 
Division,  Mass  Media  Bureau. 

Amount  of  Reimbursement: 


TransportatioD 

Subsistence 

Other  Expenses 


$3Sa.OO 

164.00 

—     aaoo 


Total 507.00 


Sponsoring  Organization:  KMB  Video 
Journal,  Box  825,  Lakeside  Drive.  Block 
Island,  Rhode  Island  08807. 

Date  of  the  Event  June  19. 1991. 

Description  of  the  Event:  Taping  of 
900  Information  Services  Program. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Mary  E. 
Richards,  Supervisory  General  Attorney, 
Common  Carrier  Bureau. 

Amount  of  Reimbursement 

Transportation $188.00 

Subsistence 25.50 

Other  Expenses 44.45 

Total 257.95 


Sponsoring  Organization:  3M,  3M 
Center,  St.  Paul,  Minnesota  55144. 

Date  of  the  Event  June  23-27. 1991. 

Description  of  the  Event  Professional 
Audio/Video  Symposium.  St.  faul, 
Minnesota. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  William 
Hassinger,  Electronics  Engineer,  Mass 
Media  Bureau. 

Amount  of  Reimbursement 

Transportation $328JX) 

Subsistence 42SJX) 

Other  Expenses 50.00 

Total 803.00 


Sponsoring  Organization:  Maryland. 
DC.  Delaware  Broadcaster's 
Association,  Inc..  One  East  Chase 
Street,  suite  112a  Baltimore.  Maryland 
21202. 

Date  of  the  Event  June  29. 1991. 

Description  of  the  Event 
Association's  Annual  Convention. 

Commissioners  Attending:  None. 

Other  Employees  Attertding:  Roy 
Stewart,  Chief,  Mass  Media  Bureau. 

Amount  of  Reimbursement 


Trans  porta  tioa 

Subsistence 

Other  Expenses 

Total 


SOOO 
160.00 
109.00 

2mm 


Sponsoring  Organization:  American 
Public  Communications  Coiuicil.  2000  M 
Street  NW..  suite  550,  Washington.  DC 
20036. 

Date  of  the  Event  Jime  13-14. 1901. 

Description  of  the  Event  Eastern 
Regional  Public  Communications 
Council  Conference.  Atlantic  City.  New 
Jersey. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Robert 
Spangler.  Supervisory  General  Attorney. 
Common  Carrier  Bureau. 

Amount  of  Reimbursement 


Transportation  .„ 
Subsistence 


Other  Expenses . 
Total 


....  $58.00 
_..  113.15 
™__3a85 

-.-     ZIOJX) 


Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

(FR  Doc.  91-19116  Rled  8-9-91;  8:45  amj 

BIUJN«  COOE  (712-01-11 


Lion's  Share  Broadcasting,  et  al4 

Applications 

1.  The  Conunission  has  before  it  the 
following  mutually  exclusive 
applications  for  two  new  FM  stations: 


Applicant  City  and 
State 


MM 

Docket 

No. 


A.  Robert  0.  Janecek 

BPH-90O504MD 

91-210 

d/b/a  Uoo-s  Share 

Broadcasting; 

LorapocCA. 

B.  Great  Scott 

BPH-900518MM 

Broadcasting: 

Lompoc.  CA. 

C.  (.ompoc  Minonty 

BPH-900518MO 

Broadcasters 

PartnersNp; 

Lompoc,  CA. 

D.  John  Walton 

BPH-900522»ilH 

Smith.  Jr.  d/b/a 

NOe-WAL 

■ 

Lompoc,  CA. 

E.  Radio  Lompoc 

8PH-900516MS. 

Limrted  Partnerst^ip; 

(Prevloosly 

Lompoc.  CA. 

Dismissed) 

L._ 

Issue  Heading  and  Applicants 

1.  Air  Hazard,  B.  D 

2.  Commgent  Enyirortmental,  A,  D 

3.  Comparative,  A.  B.  C  O 

4.  UltiinalB.  A.  a  C  D 


A.  Atlantic  Radio 
Communicaaana. 
Inc.; 
N.J. 


BPH-eOOYieMS 


»t-2oe 


Applcant.  Qly  and 
Siaia 

Re  Ma 

MM 
Docket 

8.  Great  American 

BPH-g00117MN 

CommunicalionB 

Corp.;  Manatwwkin. 

NJ. 

C.  Coastal 

BPH-900117MO 

Broadcasting 

SyMama^mc; 

ManahaiwUn.  NJ. 

D.  John  Senior 

BPH-900117MP 

Broadcasting 

Company, 

■  A^nMh^.^Mi     fti    1 

E.  Jersey  Devil 

BPH-900117MT 

Broadcasting 

Company; 

F  Seaira.  Inc.; 

BPH-S00t17UU 

Manahawkin,  NJ. 

G.  Southern  Ocean 

BPH-flOWITlKlX 

BroadcastinQ 

Company; 

Manahawkin.  NJ. 

H.  LD  Broadcasting 

BPH-900117MA 

Limited  Partrwrship; 

Manahawkin,  NJ. 

LGcattSoot 

BPH.90O117ML 

CXMissad 

Manahawkin,  NJ. 

Herein) 

J.  Sage  Broadcasting 

BPH-900117MM 

Corporation  of  New 

(DIsmissad 

Jersey; 

Herein) 

Manahawkin,  NJ. 

K.  Jersey  Shore 

BPH-900117MY 

Broadcasting 

(Pieiiiiiim) 

Corporation; 

Herein) 

Manahawkin,  NJ. 

L  Press  Broadcasting 

BPH-9001t7NC 

(Dismissed 

Manahawkin.  N.J. 

Herein) 

Issue  Heading  and  AppHcanta 
t.  Air  Hazard,  F 

2.  Comparative.  All 

3.  IMimala.  AH 


2.  Pursuant  to  section  309(e}  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  bearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  tmder  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  appUcant 

3.  If  there  is  any  non-standardized 
issue[s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW..  Washingtoo.  DC  Tke 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 


Services.  Inc  2100  M  Street,  N 

Washington.  DC  20037.  (Teleph 

857-3800). 

W.  |an  Gay.  1 1 

Assistant  Chief,  Audio  Services  Di\ 

Mass  Media  Bureau. 

(FR  Doc.  91-19003  Filed  8-»-01;  8:4 

B4LUN0  COOE  (Tia-OI-M 


Applications  for  Consolidatec 

1.  The  Commission  has  befoi 
following  mutually  exclusive 
applications  for  a  new  FM  stat 


Applcant  dly  and 
state 

File  No. 

A.  David  T.  Murray 

BPH-900220M 

and  Martha  A 

Murray  d/b/a 

Murray 

Commonicalions; 

Colonial  Heights, 

TN. 

B.  Evelyn  Hott  Parker; 

BPH-900220M 

Colonial  Heights, 

TN. 

C.  Sullivan  County 

BPH-90O22OM 

Broadcasting: 

Cotonial  Heights, 

TN. 

D.  Colonial  Broadcast 

BPH-900220M 

Systems,  Inc.; 

Cdonal  Helj^ts, 

TN. 

E.  Radio  Reading 

BPED- 

Services 

g00220MC 

Corporation; 

(herein 

Colonial  Heights, 

dismissed) 

TN. 

Issued  Heating  and  Applicants 

1 .  Environmental,  A-D 

2.  City  Coverage,  A-D 

3.  Air  Hazard,  A.  C 

4.  Comparative,  A-0 

5.  Ultimate,  A-D 


A.  JudKh  O.  wid  Lwry 

BPH-800510W 

R.  Orku8;Poft 

Matilda.  PA. 

B.  Sage  Broadcasting 

BPH-900510*/ 

Corporation  ot 

Ohio,  Port  MalMa. 

PA. 

C.  PAC  Broadcasting 

BPH-900510f; 

Partnership;  Port 

Matilda,  PA. 

D  Pdrl  MatiMB  FM 

BPH-900510^ 

Limitad  Partnership; 

Port  MabWa.  PA 

E.  Port  Matilda 

BPH-900510^ 

Broadcasting 

Umrted;  Port 

Matlda.  PA. 

F.  Phyllis  J.  Thaler: 

BPH-e00609h 

Port  Matida.  PA. 

(herein 

dismisaed) 

Issue  Heading  and  Applicant 
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uzatioiv  American 
ons  Council.  2000  M 
0,  Washington.  DC 

June  13-14. 1991. 
>  Event  Eastern 

imunications 

,  Atlantic  City.  New 

ttending:  None. 
Attending:  Robert 
ry  General  Attorney, 
reau. 
ursement: 
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ms  Commission. 


d  8-9-91;  8:45  amj 


casting,  et  aU 

n  has  before  it  the 
ixclusive 
new  FM  stations: 


Applcanl.  aiy  wd 
Stat* 

RaNa 

MM 

Docket 
Nft 

B.  Great  Acnancan 

BPH-g00117MN 

CommuntcalionB 

Corp.:  Manahawkin, 

NJ. 

C.  Coastal 

BPH-900117MO 

Broadcasting 

System*.  Inc.; 

Manahawkin.  NJ. 

^ 

D.  John  Senior 

BPH-900117MP 

Broadcasting 

Company, 

MVWnmMurV  n.J* 

- 

E.  Jersey  Devil 

BPH-e00117MT 

Broadcasting 

Company; 

Manahawkin,  N.J. 

F.  Seaira.  Inc.; 

BPH-800117MU 

Manahawkin,  NJ. 

G.  Southern  Ocean 

BPH-«00t17MX 

Broadcasting 

Company; 

Manahawkifv  NJ. 

H.  LO  Broadcasting 

BPH-900117NA 

Limited  Partr>ership; 

Manahawkin,  N.J. 

1  Great  Scott 

BPH-«a0117IA. 

Broadcasting; 

VmHamA 

Manahawkin.  NJ. 

Herein) 

J.  Sage  Broadcasting 

BPH-900117MM 

Corporatton  of  New 

(t)lsmissed 

Jersey; 

Herw4 

Manahawkin,  NJ. 

K.  Jersey  Shore 

BPH-900117MY 

Broadcasting 

(Oisinaaed 

Corporatwn; 

Herein) 

Manahawkin,  NJ. 

L  Press  Broatfcasting 

BPH-9001t7NC 

(Dtsmissect 

Manahawkin.  NJ. 

Herein) 

RIe  No. 


MM 

Docket 

No. 


laaue  Heading  and  Applicants 
\.  A»  Hazan).  F 
2.  Comparative.  All 
auttimata.  All 


1 

PH-90O5O4MD 

91-210 

PH-9005ieMM 

PH-900518MO 

PH-900522MH 

PH-900516MS. 
'revioosly 
Dismissed) 

vos 
lai.  A.D 


Pff-900t1«MS        »1-20e 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  bearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standaitiized  and  is  set  forth  in  its 
entffety  under  the  corresponding 
headings  at  51  FR 19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  apphcant 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s]  to 
which  it  applies  are  set  forth  in  an 
appendix  to  this  notice.  A  copy  of  the 
complete  KDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW..  Washingtoo.  DC  Tke 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcriptioo 


Services.  Ino,  2100  M  Street,  NW.. 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 
W.  |an  Gay,  { | 

Assistant  Chief,  Audio  Services  Division, 
fi/tass  Media  Bureau. 
(FR  Doc.  91-19003  Filed  8-&-01:  8:45  am) 
MUiNO  CODE  ina-oi-M 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


AppKcant  dly  and 
state 

File  No. 

MM 

docket 

No. 

A.  David  T.  Murray 

8PH-900220MM 

91-189 

andMitfthaa 

Mun^y  d/b/a 

Muaay 

Commonicatkjns; 

Colonial  Heights. 

TN. 

B.  Evelyn  Holt  Parker; 

BPH-900220MN 

Cok>nial  Heights. 

TN. 

C.  Sullivan  County 

BPH-900220MO 

Broadcasting: 

Cotonial  Heights. 

TN. 

D.  Colonial  Broadcast 

BPH-900220MP 

Systems.  Inc.; 

Colonal  Heights, 

TN. 

E.  Radio  Reading 

BPED- 

Services 

900220MC 

Corporation; 

(herein 

Colonial  Heights. 

dismissed) 

TN. 

' 

Issued  Heading  and  Ap 

pScanis 

1 .  Environmental,  A-l 

3 

2.  Oty  Coverage,  A-[ 

3 

3.  Air  Hazard,  A.  C 

4.  Comparative.  A-0 

5.  Ultimate,  A-D 

M 

A.  JudHh  O.  and  Larry 

BPH-800510MF 

91-190 

R.  Orku8;Poft 

Matilda.  PA. 

B.  Sage  Broadcasting 

BPH-900510»«3 

Corporation  of 

Ohio,  Port  MalMa. 

PA. 

C.  PAC  Broadcasting 

BPH-900510MJ 

Partnership;  Port 

Matitda  PA. 

D  Port  Matilda  FM 

BPH-fl00510f^ 

Limited  Partnership; 

Port  MatiWa.  PA. 

E.  Port  Matilda 

BPH-g00510MR 

Broadcasting 

Umited;  Port 

Matilda.  PA. 

F.  Phyllis  J.  Thalen 

BPH-800609MJ 

Port  MatSda.  PA. 

(herein 
dismissed) 

Issue  Heading  and  Applicant 


Applicant  city  and 
state 


FaeNo. 


docket 
No. 


1.  Alien  Ownership.  A 

2.  Air  Hazard,  B 

3.  Comparative.  A.  B.  C,  D,  E 

4.  Ultimata.  A.  B.  C,  0,  E 


III 


A.  Cereus 
Broadcasting 
Company;  Hubbard. 
Oh«. 

B.  Gayle 
Communicatlor^ 
Hubbard.  Ohia 

C.  Stop  26-Riveft)end 
Productions,  Inc.; 
Hubbard,  Ohkj. 

D.  Kathleen  De 
Capua;  Hubbard. 
Ohio. 

E  Robert  McCracken 
A  Samuel  Shirey.  A 
Genera) 
Partnership; 
Hubbard,  0»«o. 

F.  Paul  J.  Oolan; 
Hubbard.  Oho. 

G.  WN  Broadcasting 
Inc.;  Hubbard.  Ohio. 

H.  Saga  Broadcasting 
Corporation  of 
Ohk);  Hubbard. 
Ohto. 


BPH-900119ML 

BPH-900122MV 
BPH-900122NA 
BPH-900122NJ 
BPH-900122NU 

BPH-900122NX 

BPH-900122NZ 

BPH-900122NH 
(diamiased 
herein) 


91-188 


Issue  Heading  and  AppBcanta 

1.  Site  Avadability,  B 

2.  Environmental.  A,  8.  C.  0,  E. 

3.  Air  Hazard.  ^  F 

4.  Comparative.  A-G 
&  UMmelB,  A-Q 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  partictilar  apphcant. 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  apphcant(8]  to 
which  it  applies  are  set  forth  in  an 
appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW..  Washington  DC  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Downtown  Copy  Center, 


1114  2l8t  Street  NW..  Washington.  DC 
20038  (Telephone  202-452-1422). 

W.  Jan  Gay. 

Assistant  Chief,  Audio Senicea Division. 

Mass  Media  Bureau. 

[FR  Doc.  91-19004  Filed  8-9-91;  8:45  am) 

WLUNO  CODE  (712-01-11 

Applications  for  Consolidatsd  Heartng 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  foiv  new  FM  stations: 


Appltcarrt.  city  and 
state 


A.Radk>Lal(a 
Geneva 

CorporatK>n;  Lake 
Geneva.  Wl. 

B.  Tom  Kwiatkowski; 
Lake  Geneva,  Wl. 

C.  David  A.  HaHon; 
Lake  Geneva.  WL 

0.  Lake  Geneva 
Broadcattng.  Inc.; 
UkeGaneM.WL 

E.  Northwest  Bioa^ 
casting  Compnv: 
Lake  GeneMi  Wl. 

F.  State  Long 
DistaiK* 


File  No 


No. 


Company,  Lake 
Geneva.  Wl. 


BPH-900611MG 

BPH-900613MA 
BPH-900ei3MB 
BPH-e00614MA 


BPH-900606MG 
(herein 
dbmissed) 

BPH-900612MB 
(herein 
dismissed) 


91-205 


1.  Air  Hazard.  B 

2.  Environmental.  A-D 

3.  Comparative.  A-O 

4.  Ultimata,  A-D 


A.  Sacred  Heart 
University,  Inc. 
Shirley.  New  York. 

B.  Long  Island 
Educational  TV 
Council.  Inc.. 
Ridga.  New  York. 

C.  LongMvid 
Univaraity; 
Southampton  New 
York. 


B81215M0 

BPEO- 
900522MA 


8PED-g00522MI 


91-206 


Issue  Haadktg  and  Appfcants 

1.  FinancW  QuaWcaliona,  AJ 

2.  Envronmamal,  A.  B,  C 

3.  307(b).  No»x»mmercial  Educational  A,  B,  C 

4.  Contingent  Comparative  Noncomrneroal 
Educatkxwl.  FM.  A.  B,  C 

5.  Ultimate.  A.  B,  C 


A.  Carman  Diaz;  Sun 
Oty,  CA. 

B.  Ramona 
Broadcasting 
CocTvany;  Sun  Oty. 
CA. 

C.  Ann  McCuUomand 
Duane  Davis  d/Va 
Sun  City 

Broadcasters:  Sun 
Oty.CA. 


BPH-900122MT 
BPH-900122MW 

BPH-900122NB 


91-209 
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Applicant  city  and 
stats 

FitoNa 

MM 

dodwl 

Na 

D  Dennis  L  Martin; 

BPH-900-.C2ND 

Sun  aty,  CA. 

E.  Sun  aty  Wiretess, 

BPH-900122NG 

Ltd.,  LP;  Sun  City. 

CA. 

F.  Sun  City 

BPH-900122NK 

ComrriunicaDons.  A 

Caiilomia  Limited 

Partnership;  Sun 

City.  CA. 

G  SunOty 

BPH-900122NO 

Communicalions, 

Inc.;  Sun  City.  CA. 

H.  Motezion 

BPH-900122NP 

Communicatioos. 

Inc.;  Sun  City,  CA. 

1.  Vineyard 

BPH-900122tW 

ComtTHjnicationa, 

Inc;  Sun  City,  CA. 

J  Sun  City 

BPH-000122NE 

Broadcasting  Co.. 

(dismissed) 

Limited  Partnerstiip; 

Sun  City,  CA. 

Issue  Heading  and  App 

hcanta 

1.  Site  Availabtiity,  F 

2.  Contingent  Enviror 

imental.  A,  B.  E.  F.  G.  H.  1 

3.  Corrparatjve,  A,  B. 

C  D.  E.  F.  G,  H,  1 

4.  UltOTiato,  A.  B.  C,  ( 

),  E.  F.  G.  H.  1 

IW 

A.  Lynn  Ketelsen; 

BPH-g00510MM 

91-207 

Rapid  City,  SO. 

B.  Ciystar  Broadcast 

BPH-g00510MQ 

Partners;  Rapid 

City,  SO. 

Issua  HeadioQ  and  Applicanta 

1.  Alien  Ownership/Control  (SEE  APPENDIX).  A 

2.  Air  Hazard.  A 

2.  Comparative.  A,  B 

3.  Lmimate.  A,  B 


Appendix 

1.  To  detennine  whether  Kefelsen's 
application  violates  47  U.S.C.  310,  and.  if  so, 
whether  Ketelsen  is  legally  qualiFied  to  be  a 
licensees. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as  amended, 
the  above  applications  have  been  designated 
for  hearing  in  a  consolidated  proceeding  upon 
the  issues  whose  headings  are  set  forth.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its  entirety 
under  the  corresponding  headings  at  51  FR 
19347.  May  29. 1986.  The  letter  shown  before 
each  apphcant's  name,  above,  is  used  to 
signify  whether  the  issue  in  question  applies 
to  that  particular  applicant. 

3.  If  there  is  any  non-standardized  issue  in 
this  proceeding,  the  full  text  of  the  issue  and 
the  applicants  to  which  it  applies  are  set  forth 
in  appropriate  appendixes.  A  copy  of  the 
complete  HDO  in  this  proceeding  is  available 
for  inspection  and  copying  during  normal 
business  hours  in  the  FCC  Doclcets  Branch 
(room  230).  1919  M  Street  NW..  Washington, 
DC.  The  complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street  NW.. 


Washington,  DC  20037.  (Telephone  (202)  857- 
3800). 

W.  Jan  Gay, 

Assistant  Chief.  Audio  Services  Division 

Mass  Media  Bureau. 

[FR  Dot  91-19006  Filed  8-9-91:  8:45  am] 

BILUNO  COOC  6712-01-41 


FEDERAL  MARITIME  COMMISSION 

Columbus/Aiianca  Agreement; 
Agreenient(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  foimd  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-011334-001. 
Title;  Columbus/Aiianca  Agreement 
Parties: 

Hamburg-Sudamerikanische 
Dampfschifffahrts-Gesellschaft 
Eggert  &  Amsinck 

Empresa  de  Navegacao  Alianca  S/A. 

Synopsis:  The  proposed  amendment 
would  modify  the  Agreement  to  provide 
that  the  parties  will  respect  the  law, 
rules  and  regulations  issued  by  the 
authorities  of  the  countries  included  in 
the  geographic  scope  of  the  Agreement. 

Dated:  August  6, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 

[FR  Doc.  91-19024  Filed  8-9-91;  8:45  am] 
BiLima  COOC  stsimji-ii 


FEDERAL  RESERVE  SYSTEM 

Bruce  Canfleld;  Change  In  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  9 


225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7]]. 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank' indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  30, 1991. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President]  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Bruce  Canfield,  Waskom,  Texas;  to 
acquire  an  additional  12.79  percent  of 
the  voting  shares  of  Waskom 
Bancshares,  Inc.,  Waskom,  Texas,  for  a 
total  of  15.5  percent,  and  thereby 
indirectly  acquire  First  State  Bank, 
Waskom,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  0, 1991. 
Jennifer  J.  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-19006  Filed  8-9-91;  8:45  am] 

MIXING  COOC  C21IH>1-F 


Century  Bancorp,  Inc,  Medford, 
Massachusetts;  Application  to  Engage 
In  Combined  Securities  Brokerage  and 
Investment  Advisory  Activities  for  ttte 
Account  of  Institutional  and  Retail 
Customers 

Century  Bancorp,  Inc.,  Medford, 
Massachusetts  ("Century"),  has  applied 
pursuant  to  section  4(c)(8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8]]  ("BHC  Act")  and  section 
225.23(a]  of  the  Board's  Regulation  Y  (12 
CFR  225.23(a)).  through  its  wholly- 
owned  subsidiary,  Century  Financial 
Services,  Inc.,  Medford,  Massachusetts 
("Company"),  to  engage  de  novo  in  the 
provision  of  securities  brokerage  and 
investment  advisory  services  on  a 
combined  basis  for  institutional  and 
retail  customers.  Company  proposes  to 
engage  in  these  activities  throughout  the 
United  States. 

Company  is  currendy  authorized  to 
engage  in  the  provision  of  securities 
brokerage  services  according  to  the 
limitations  set  forth  in  and  pursuant  to  S 
225.25(b](15]  of  the  Board's  Regulation  Y 
(12  CFR  225.25(b)(15)). 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board,  after  due 


notice  and  opportunity  for  hearin 
determined  (by  order  or  regulatic 
be  so  closely  related  to  banking  ( 
managing  or  controlling  banks  as 
proper  incident  thereto."  Centurj 
believes  that  these  proposed  acti 
are  "so  closely  related  to  bankin] 
managing  or  controlling  banks  a: 
proper  incident  thereto." 

The  Board  has  previously  dete 
that,  subject  to  certain  conditioni 
provision  of  securities  brokerage 
investment  advisory  services  on 
combined  basis  for  institutional  i 
retail  customers  is  a  permissible 
nonbanking  activity  for  bank  hoi 
companies  and  does  not  violate  ' 
Class-Steagall  Act.  See.  e.g.,  Nat 
Westminster  Bank  PLC,  72  Fede; 
Reserve  Bulletin  584  (1986); 
Manufacturers  Hanover  Corporc 
Federal  Reserve  Bulletin  930  (19< 
Bank  of  New  England  Corporatii 
Federal  Reserve  Bulletin  700  (19i 
Century  proposes  that  Company 
conduct  these  activities  in  accor 
with  substantially  all  of  the  prud 
limitations  rehed  upon  by  the  Be 
these  orders. 

Century  states  that  the  propos 
activities  will  benefit  the  public, 
believes  that  they  will  promote 
competition  and  provide  gains  ii 
efficiency  and  added  conveniem 
customers.  Moreover,  Century  b 
that  the  proposed  activities  will 
result  in  any  unsound  banking  p 
Any  comments  or  requests  foi 
should  be  submitted  in  writing  a 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  c 
Federal  Reserve  System,  Washi: 
DC  20551.  not  later  than  August 
Any  request  for  a  hearing  on  thi 
application  must,  as  required  b> 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of 
why  a  written  presentation  wou 
suffice  in  lieu  of  a  hearing,  ideni 
specifically  any  questions  of  fac 
are  in  dispute,  summarizing  the 
that  would  be  presented  at  a  he 
and  indicating  how  the  party 
commenting  would  be  aggrievec 
approval  of  the  proposal. 

This  application  may  be  inspi 

the  offices  of  the  Board  of  Gove 

the  Federal  Reserve  Bank  of  Bo 

Board  of  Governors  of  the  Federa 

System.  August  6. 1991. 

Jennifer  J.  Jofanson, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  91-19067  FUed  8-9-91;  8:45  i 
Biixma  COOC  eio-t-r 
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37.  (Telephone  (202)  857- 

Uo  Services  Division 

led  8-9-91: 8.45  am] 
I 

IME  COMMISSION 

a  Agreement; 
Id 

ritime  Commission 
e  of  the  filing  of  the 
nt(s)  pursuant  to 
ipping  Act  of  1984. 
!s  may  inspect  and 
3ch  agreement  at  the 
)ffice  of  the  Federal 
jion,  1100  L  Street 
[nterested  parties  may 
on  each  agreement  to 
eral  Maritime 
tiington.  DC  20573, 
IT  the  date  of  the 

I  which  this  notice 
xements  for 

id  in  S  572.603  of  title 
'ederal  Regulations, 
should  consult  this 
imunicating  with  the 
ling  a  pending 

203-011334-<X)l. 
'Alianca  Agreement. 

lerikanische 

hrts-Gesellschaft 

nek 

egacao  Alianca  S/A. 

-oposed  amendment 
Agreement  to  provide 

II  respect  the  law, 
ns  issued  by  the 
ountries  included  in 
pe  of  the  Agreement. 

»l. 

deral  Maritime 
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I 

/E  SYSTEM 
lange  In  Bank 


ires  of  Banks  or 
ipanles 

ited  below  has 
Hhange  in  Bank 
>.C.  1817(j))  and  9 


225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7}). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank' indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  August  30, 1991. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Bruce  Canfield,  Waskom,  Texas;  to 
acquire  an  additional  12.79  percent  of 
the  voting  shares  of  Waskom 
Bancshares,  Inc.,  Waskom,  Texas,  for  a 
total  of  15.5  percent,  and  thereby 
indirectly  acquire  First  State  Bank, 
Waskom,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  6, 1991. 
Jennifer  J.  lohnson. 
Associate  Secretary  of  the  Board. 
[PR  Doc.  91-19006  Filed  8-9-91;  8:45  am] 
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Century  Bancorp,  Inc.,  Medford, 
Massachusetts;  Application  to  Engage 
In  Combined  Securities  Brokerage  and 
Investment  Advisory  Activities  for  ttie 
Account  of  Institutional  and  Retail 
Customers 

Century  Bancorp.  Inc.,  Medford, 
Massachusetts  ("Century"),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  ("BHC  Act")  and  section 
225.23(a)  of  the  Board's  Regulation  Y  (12 
CFR  225.23(a)).  through  its  wholly- 
owned  subsidiary.  Century  Financial 
Services,  Inc.,  Medford,  Massachusetts 
("Company"),  to  engage  de  novo  in  the 
provision  of  securities  brokerage  and 
investment  advisory  services  on  a 
combined  basis  for  institutional  and 
retail  customers.  Company  proposes  to 
engage  in  these  activities  throughout  the 
United  States. 

Company  is  currently  authorized  to 
engage  in  the  provision  of  securities 
brokerage  services  according  to  the 
limitations  set  forth  in  and  pursuant  to  9 
225.25(b)(15)  of  the  Board's  Regulation  Y 
(12  CFR  225.25(b)(15)). 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board,  after  due 


notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto."  Century 
believes  that  these  proposed  activities 
are  "so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto." 

The  Board  has  previously  determined 
that,  subject  to  certain  conditions,  the 
provision  of  securities  brokerage  and 
investment  advisory  services  on  a 
combined  basis  for  institutional  and 
retail  customers  is  a  permissible 
nonbanking  activity  for  bank  holding 
companies  and  does  not  violate  the 
Class-Steagall  Act.  See.  e.g..  National 
Westminster  Bank  PLC,  72  Federal 
Reserve  Bulletin  584  (1986); 
Manufacturers  Hanover  Corporation,  73 
Federal  Reserve  Bulletin  930  (1987); 
Bank  of  New  England  Corporation,  74 
Federal  Reserve  Bulletin  700  (1988). 
Century  proposes  that  Company 
conduct  these  activities  in  accordance 
with  substantially  all  of  the  prudential 
limitations  rehed  upon  by  the  Board  in 
these  orders. 

Century  states  that  the  proposed 
activities  will  benefit  the  public.  It 
believes  that  they  will  promote 
competition  and  provide  gains  in 
efficiency  and  added  convenience  to 
customers.  Moreover.  Century  believes 
that  the  proposed  activities  will  not 
result  in  any  unsound  banking  practices. 
Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  not  later  than  August  26. 1991. 
Any  request  for  a  hearing  on  this 
application  must,  as  required  by  9 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  reasons 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the  evidence 
that  would  be  presented  at  a  hearing. 
and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Boston. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  6. 1991. 

lennifer ).  Jofanson, 

Associate  Secretary  of  the  Board. 

[PR  Doc  91-19067  Filed  8-9-91;  8:45  am) 
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First  State  Corporation,  et  al^ 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  9  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225J23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(B))  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
o^ices  of  the  Board  of  Governors  not 
later  than  August  3a  1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  SU^et  ^fW.,  Atlanta,  Georgia 
30303: 

1.  First  State  Corporation,  Albany, 
Georgia:  to  acquire  Randolph  County 
Federal  Savings  &  Loan  Association, 
Cuthbert,  Georgia,  and  thereby  engage 
in  operating  a  savings  association 
pursuant  to  9  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (Thomas  M.  Hoenig.  Vice  President) 
9^  Grand  Avenue.  Kansas  City, 
Missouri  64198: 


J.  Monroe  Agency.  Inc.  Monroe, 
Nebraska:  to  acquire  Nebraskaland 
Insurance  Agency.  Genoa,  Nebraska, 
and  thereby  engage  in  the  sale  of 
general  insurance,  excluding  life 
insurance  and  annuities,  permitted  for 
bank  holding  companies  with  total 
consolidated  assets  of  $50  million  or  less 
pursuant  to  9  225.25(b)(8)(\'i)  of  the 
Board's  Regulation  Y. 

Board  of  Covemora  of  the  Federal  Reserve 
System,  August  28, 1981. 

lennifar  |.  (ohnaon. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  91-19068  Filed  8-9-91: 8:45  am] 
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Miners  National  Bancorp,  Inc,  et  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  HoMing  Contpantet 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  9 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
30,1991. 

A.  Federal  Reserve  Bank  of 

Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

;.  Miners  National  Bancorp,  Inc, 
Pottsville,  Pennsylvania;  to  acquire  19.9 
percent  of  the  voting  shares  of  East  Penn 
Bank,  Emmaus,  Pennsylvania,  a  de  novo 
bank. 
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B.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Michigan  Bank  Corporation, 
Holland,  Michigan;  to  acquire  100 
percent  of  the  voting  shares  of  FMB- 
Trust  and  Financial  Services,  National 
Association,  Holland,  Michigan,  a  de 
novo  bank. 

C.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63106: 

1.  First  Cecilian  Bancorp,  Inc.,  Cecilia, 
Kentucky;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  voting  shares  of  The 
Cecilian  Bank,  Ceciha,  Kentucky. 

2.  Golden  Financial  Corporation, 
Elizabethtown.  Kentucky;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Fort 
Knox  National  Bank,  Radcliff.  Kentucky. 

3.  Teutopolis  Holding  Co ,  Teutopolis. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Teutopolis  State  Bank, 
Teutopolis,  Illinois. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Beulah  Bancorporation,  Inc., 
Deulah,  North  Dakota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  D&B 
Holding  Company,  Inc.,  Beulah,  North 
Dakota,  and  thereby  indirectly  acquire 
Bank  of  Beulah,  Beulah.  North  Dakota. 

E.  Federal  Reserve  Bank  of  Dallas  (W. 

Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  Henderson  Citizens  Bancshares, 
Inc.,  Henderson,  Texas;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Henderson  Citizens  Delaware 
Bancshares,  Inc..  Dover,  Delaware; 
Enterprise  Bancshares.  Inc..  Mount 
Enterprise.  Texas;  Citizens  National 
Bank  of  Henderson.  Henderson.  Texas; 
and  Merchants  State  Bank.  Mount 
Enterprise,  Texas.  Comments  on  this 
application  must  be  received  by  August 
28. 1991. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  6, 1991. 

lennifer ).  Johiuon, 

Associate  Secretary  of  the  Board. 

(FR  Doc  91-19089  Filed  8-9-91;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

I  Program  Announcement  Number  157] 

Cooperative  Agreements  To  Advance 
The  Understanding  of  the  Health  of 
Racial  and  Ethnic  Populations  or 
Subpopulatlons 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  announces  the  availability  of 
funds  in  Fiscal  Year  1991  for  cooperative 
agreements  to  the  Asian  American 
Health  Forum  (AAHF)  and  the  .National 
Coalition  of  Hispanic  Health  and 
Human  Services  Organizations 
(COSSMHO)  to  advance  the 
understanding  of  the  health  of  racial  and 
ethnic  populations  and  subpopulations. 
There  are  two  areas  of  study:  (1) 
Analysis  of  previously  collected  health 
data  and  (2)  improvements  in  existing 
research  methodologies  or  testing  of 
innovative  methodological  techniques 
used  to  gather  information  on  such 
groups. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Surveillance  and  Data  Systems  which 
focuses  on  developing  and  implementing 
a  national  process  to  identify  significant 
gaps  in  the  Nation's  disease  prevention 
and  health  promotion  data.  (For  ordering 
a  copy  of  Healthy  People  2000.  see  the 
section  where  to  obtain  additional 

INFORMATION.) 

Authority 

This  program  is  authorized  under 
Public  Health  Service  Act  (PHS  Act), 
section  306  (42  U.S.C.  242k). 

Eligible  Applicants 

Cooperative  agreements  to  address 
the  CDC  priorities  outlined  above  will 
be  awarded  only  to  the  Asian  American 
Health  Forum  (AAHF)  and  the  National 
Coalition  of  Hispanic  Health  and 
Human  Services  Organizations 
(COSSMHO).  No  other  applications  are 
solicited.  CDC  plans  to  support  one-year 
cooperative  agreements  to  these  two 
national  membership  organizations  to 
(1)  analyze  existing  data  on  the  health  of 
racial  and  ethnic  populations  or 
subpopulations  and  (2)  improve 
methodological  approaches  for  the 
collection  of  information  on  the  health 
of  racial  and  ethnic  populations  or 


subpopulations.  These  activities  are 
pursuant  to  fulfiiling  the  provisions  of 
the  Disadvantaged  Minority  Health 
Improvement  Act  of  1990  (Pub.  L  101- 
527)  and  the  need  for  improved  data  to 
monitor  objectives  of  Healthy  People 
2000. 

These  two  membership  organizations 
are  in  a  unique  position  to  identify  data 
gaps  in  health  status  among 
constituencies  and  to  identify 
appropriate  and  qualified  health 
investigators  who  can  develop  and 
conduct  projects  that  address  priority 
needs  for  data  and  improvements  in 
methodologies.  Both  organizations  have 
participated  with  the  PHS's  Office  of 
Disease  Prevention  and  Health 
Promotion  to  stimulate  the  development 
and  implementation  of  long-range 
strategies  for  meeting  the  health 
promotion/disease  prevention  targets 
set  for  their  respective  populations  in 
Healthy  People  2000.  The  lack  of 
adequate  data  to  measure  and  track  the 
health  status  of  special  populations  is  a 
major  concern  of  Healthy  People  2000. 
and  improvement  of  data  on  racial  and 
ethnic  minorities  is  an  explicit  objective 
of  the  process. 

AAHF  was  established  in  1986  to 
foster  the  health  needs  of  Asians  and 
Pacific  Islanders  in  the  U.S.  It  is  the 
primary  national  nonprofit  membership 
organization  focused  on  (1)  Assisting  in 
the  development  of  government  health 
policies  and  programs  for  the  Asian 
American  community;  (2)  promoting  and 
performing  the  collection,  analysis  and 
dissemination  of  information  on  the 
morbidity  and  mortality  of  Asians  and 
Pacific  Islanders  in  the  U.S.;  and  (3) 
advancing  health  services  research.  The 
AAHF.  through  its  data  development 
committee,  has  already  initiated  efforts 
to  systematically  assess  data  sources 
and  gaps  on  Asians  and  Pacific 
Islanders.  The  third  biennial  national 
conference  sponsored  by  the  Forum  in 
November  1990,  in  collaboration  with 
the  Asian  Advisor  Conunittee  of  the 
National  Institutes  of  Health,  focused  on 
data  collection  and  research  with  the 
goal  of  "Dispelling  the  Myth  of  a 
Healthy  Minority."  The  product  of  these 
efforts  will  provide  an  invaluable  "head 
start"  in  identifying  priority  research  to 
be  addressed  through  this  cooperative 
agreement. 

COSSMHO  was  founded  in  1974  and 
is  a  not-for-profit  organization  with  a 
membership  of  over  700  individuals  and 
institutions,  entirely  Hispanic-focused, 
working  in  a  wide  variety  of  health- 
related  fields.  In  the  past  several  years. 
COSSMHO  has  implemented  national 
demonstration  programs  in  the  fields  of 
chronic  disease  prevention,  adolescent 


pregnancy  prevention,  and  het 
promotion,  administering  over 
million  In  subcontracts  benefit 
communities. 

In  1986  COSSMHO  entered 
agreement  with  the  Office  of  tj 
Assistant  Secretary  for  Health 
NCHS  to  establish  the  Hispan: 
Research  Consortium  To  facili 
analysis  of  the  Hispanic  Healt 
Nutrition  Examination  Survey 
(HHANES)  conducted  by  NCh 
1982-1984.  Two  rounds  of  com 
grants  were  awarded  by  COS! 
establish  a  network  of  eight  ui 
and  community-based  researc 
COSSMHO  coordinated  the  n 
this  network,  provided  technic 
assistance,  convened  meetingi 
researchers  and  disseminated 
information  nationally  to  rese 
interested  in  conducting  HHA 
analyses.  A  special  supplemei 
American  Journal  of  Public  H« 
published  in  December  1990.  c 
11  articles  from  this  research. 

AAHF  and  COSSMHO  shoi 
document  in  their  proposals  tl 
meet  all  of  the  following  requi 

1.  Are  national,  private,  nonpi 
organizations; 

2.  Have  a  national  membershi 
local  chapters,  and/or  othei 
defined  affiliate  structures; 

3.  Possess  an  understanding  c 
current  and  potential  role  o 
membership  in  data  analysi 
methodological  research; 

4.  Have  in  place  a  variety  of 
communication  channels  th 
appropriate  for  informing  m 
other  representative  investi 
about  how  te  become  invol 
meeting  the  objectives  of  th 
cooperative  agreement; 

5.  Can  obtain  top  level  suppoi 
the  organization  for  the  pro 
where  appropriate,  demons 
similar  support  from  the  mt 
and 

6.  Have  experience  in  workin 
researchers  within  their  ree 
communities. 

Availability  of  Funds 

Approximately  $900,000  wi 
available  in  Fiscal  Year  1991 
these  cooperative  agreement) 
anticipated  that  each  award  y 
approximately  $450,000.  This 
may  vary  and  is  subject  to  ch 
award  will  begin  on  or  about 
30, 1991,  and  will  be  for  a  pro 
of  one  year. 

Purpose 

The  purpose  of  this  prograi 
Increase  the  quality  and  quai 
available  information  on  the 


155  /  Monday,  August  12,  1991  /  Notices 


Federal  Register  /  Vol.  56.  No.  155  /  Monday,  August  12.  1991  /  Notices 


38147 


'  OF  HEALTH  AND 

ICES 

sease  Control 
inccment  NumtMr  157] 

greements  To  Advance 
(ding  of  the  Health  of 
nic  Populations  or 

IS 


for  Disease  Control 
ces  the  availability  of 
Year  1991  for  cooperative 
the  Asian  American 
AAHF)  and  the  National 
spanic  Health  and 
IS  Organizations 
)  advance  the 
of  the  health  of  racial  and 
ons  and  subpopulations. 
ireas  of  study:  (1) 
viously  collected  health 
provements  in  existing 
dologies  or  testing  of 
hodological  techniques 
iiformation  on  such 

ealth  Service  (PHS)  is 
chieving  the  health 
disease  prevention 
ealthy  People  2000,  a 
al  activity  to  reduce 
nortality  and  improve  the 
Phis  announcement  is 
riority  area  of 
d  Data  Systems  which 
jloping  and  implementing 
ess  to  identify  significant 
ion's  disease  prevention 
notion  data.  (For  ordering 
hy  People  2000.  see  the 
rO  OBTAIN  ADDITIONAL 


is  authorized  under 
ervice  Act  (PHS  Act). 
U.S.C.  242k). 

ints 

agreements  to  address 
les  outlined  above  will 
y  to  the  Asian  American 
^VAHF)  and  the  National 
ipanic  Health  and 
B  Organizations 
(o  other  applications  are 
jians  to  support  one-year 
eements  to  these  two 
:rship  organizations  to 
ting  data  on  the  health  of 
c  populations  or 
and  (2)  improve 
approaches  for  the 
ormation  on  the  health 
inic  populations  or 


subpopulations.  These  activities  are 
pursuant  to  fulfilling  the  provisions  of 
the  Disadvantaged  Minority  Health 
Improvement  Act  of  1990  (Pub.  L  101- 
527)  and  the  need  for  improved  data  to 
monitor  objectives  of  Healthy  People 
2000. 

These  two  membership  organizations 
are  in  a  unique  position  to  identify  data 
gaps  in  health  status  among 
constituencies  and  to  identify 
appropriate  and  qualified  health 
investigators  who  can  develop  and 
conduct  projects  that  address  priority 
needs  for  data  and  improvements  in 
methodologies.  Both  organizations  have 
participated  with  the  PHS's  Office  of 
Disease  Prevention  and  Health 
Promotion  to  stimulate  the  development 
and  implementation  of  long-range 
strategies  for  meeting  the  health 
promotion/disease  prevention  targets 
set  for  their  respective  populations  in 
Healthy  People  2000.  The  lack  of 
adequate  data  to  measure  and  track  the 
health  status  of  special  populations  is  a 
major  concern  of  Healthy  People  2000, 
and  improvement  of  data  on  racial  and 
ethnic  minorities  is  an  explicit  objective 
of  the  process. 

AAHF  was  established  in  1986  to 
foster  the  health  needs  of  Asians  and 
Pacific  Islanders  in  the  U.S.  It  is  the 
primary  national  nonprofit  membership 
organization  focused  on  (1)  Assisting  in 
the  development  of  government  health 
policies  and  programs  for  the  Asian 
American  community;  (2)  promoting  and 
performing  the  collection,  analysis  and 
dissemination  of  information  on  the 
morbidity  and  mortality  of  Asians  and 
Pacific  Islanders  in  the  U.S.;  and  (3) 
advancing  health  services  research.  The 
AAHF.  through  its  data  development 
committee,  has  already  initiated  efforts 
to  systematically  assess  data  sources 
and  gaps  on  Asians  and  Pacific 
Islanders.  The  third  biennial  national 
conference  sponsored  by  the  Forum  in 
November  1990,  in  collaboration  with 
the  Asian  Advisor  Conunittee  of  the 
National  Institutes  of  Health,  focused  on 
data  collection  and  research  with  the 
goal  of  "Dispelling  the  Myth  of  a 
Healthy  Minority."  The  product  of  these 
efforts  will  provide  an  invaluable  "head 
start"  in  identifying  priority  research  to 
be  addressed  through  this  cooperative 
agreement. 

COSSMHO  was  founded  in  1974  and 
is  a  not-for-profit  organization  with  a 
membership  of  over  700  individuals  and 
institutions,  entirely  Hispanic-focused, 
working  in  a  wide  variety  of  health- 
related  fields.  In  the  past  several  years. 
COSSMHO  has  implemented  national 
demonstration  programs  in  the  fields  of 
chronic  disease  prevention,  adolescent 


pregnancy  prevention,  and  health 
promotion,  administering  over  $2.4 
million  in  subcontracts  benefiting  local 
communities. 

In  1986  COSSMHO  entered  into  an 
agreement  with  the  Office  of  the 
Assistant  Secretary  for  Health  and 
NCHS  to  establish  the  Hispanic  Health 
Research  Consortium  To  facilitate 
analysis  of  the  Hispanic  Health  an 
Nutrition  Examination  Survey 
(HHANES)  conducted  by  NCHS  from 
1982-1984.  Two  rounds  of  competitive 
grants  were  awarded  by  COSSMHO  to 
establish  a  network  of  eight  university 
and  community-based  research  teams. 
COSSMHO  coordinated  the  research  of 
this  network,  provided  technical 
assistance,  convened  meetings  of  the 
researchers  and  disseminated 
information  nationally  to  researchers 
interested  in  conducting  HHANES 
analyses.  A  special  supplement  to  the 
American  Journal  of  Public  Health, 
published  in  December  1990.  contained 
11  articles  from  this  research. 

AAHF  and  COSSMHO  should 
document  in  their  proposals  that  they 
meet  all  of  the  following  requirements: 

1.  Are  national,  private,  nonprofit 
organizations; 

2.  Have  a  national  membership,  state/ 
local  chapters,  and/or  otherwise  well- 
defined  affiliate  structures; 

3.  Possess  an  understanding  of  the 
current  and  potential  role  of  the 
membership  in  data  analysis  and 
methodological  research; 

4.  Have  in  place  a  variety  of 
communication  channels  that  are 
appropriate  for  informing  member  and 
other  representative  investigators 
about  how  te  become  involved  in 
meeting  the  objectives  of  the 
cooperaUve  agreement; 

5.  Can  obtain  top  level  support  within 
the  organization  for  the  project  and, 
where  appropriate,  demonstrate 
similar  support  from  the  membership; 
and 

6.  Have  experience  in  working  with 
researchers  within  their  respective 
coDununities. 

Availability  of  Funds 

Approximately  $900,000  will  be 
available  in  Fiscal  Year  1991  to  fund 
these  cooperative  agreements.  It  is 
anticipated  that  each  award  will  be  for 
approximately  $450,000.  This  estimate 
may  vary  and  is  subject  to  change.  The 
award  will  begin  on  or  about  September 
30. 1991,  and  will  be  for  a  project  period 
of  one  year. 

Purpose 

The  purpose  of  this  program  is  to 
increase  the  quality  and  quantity  of 
available  information  on  the  health  of 


racial  and  ethnic  populations  or 
subpopulations.  Funds  will  be  awarded 
for  the  purpose  of  conducting  and 
coordinating  1)  analysis  of  previously 
collected  health  data  and  2) 
improvements  in  existing  research 
methodologies  or  development  of 
iimovative  methodological  techniques 
used  to  gather  information  on  such 
groups.  Primary  data  collection  is  not 
authorized  under  this  cooperative 
agreement. 
Examples  of  interest  areas  include: 
Data  Analysis:  Analysis  of  existing 
data  where  known  gaps  exist  regarding 
health  status,  health  care  needs,  access 
to  care  issues,  barriers  to  care, 
relationships  between  socioeconomic 
status  and  health  among  subgroups, 
network  and  support  systems  influence 
on  health,  and  acculturation  and 
generational  differences  between/within 
subgroups. 

Methodological  Research:  Improve  or 
develop  iiuiovative  methodological 
approaches  to:  (1)  Estimate  small  group 
denominator  data;  (2)  develop  sampliivg 
techniques  for  small,  difficult-to-study 
populations;  (3)  develop  culturally 
sensitive  techniques  to  elicit  comparable 
information  from  different  groups  or 
subgroups;  (4)  determine  how  responses 
to  questionnaires  differ  by  race:  and  (5) 
determine  how  best  to  phrase  race/ 
ethnicity  questions  on  questionnaires. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  the  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.,  below,  and  CDC  will 
be  responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Establish  a  process  to  identify 
individual  topic  areas  for  data  analysis 
and  methodological  research,  involving 
the  membership  community  and  other 
research  communities  (e.g..  universities, 
state  health  departments,  non-profit 
survey  research  organizations,  and 
community  organizations). 

2.  Develop  analytic  and  research 
plans  for  the  conduct  of  individual 
analytic  and  research  projects,  including 
the  identification  of  qualified 
investigators.  For  the  conduct  of  these 
analysis  and  research  activities,  it  is 
understood  that  the  recipients  may  rely 
on  analysts  and  researchers  in  academic 
and  other  institutions,  and  the 
applicants  may  enter  into  contracts 
(including  consortia  agreements)  with 
such  individuals  and  institutions  as 
necessary  to  meet  the  requirements  of 
the  program. 

3.  Execute  the  analytic  and  research 
plans  identified  above,  relying  on  the 


use  of  contracts  with  individual 
investigators  to  the  extent  necessary.  In 
the  event  that  contracts  are  used,  the 
recipient  will  assure  that  proposals 
undergo  an  objective  review  based  on 
an  assessment  of  scientific  merit  and 
avoidance  of  conflict  of  interest. 

4.  Evaluate  the  products  of  individual 
analytic  and  research  activities, 
including  the  work  of  contractors,  on 
how  well  they  accomplish  the  objectives 
of  the  program. 

B.  CDC  Activities 

1.  Provides  technical  assistance  in  the 
identification  of  analytic  and  research 
priorities. 

2.  Assist  in  the  refinement  of  analytic 
and  research  plans,  and  in  the  technical 
review  of  proposals  from  prospective 
contractors.  For  the  conduct  of  these 
analysis  and  research  activities,  it  is 
understood  that  the  recipients  may  rely 
on  analysts  and  researchers  in  academic 
and  other  institutions,  and  the 
applicants  may  enter  into  contracts 
(including  consortia  agreements)  with 
such  individuals  and  institutions  as 
necessary  to  meet  the  requirements  of 
the  program. 

3.  Make  available  other  information 
and  technical  assistance  from 
government  sources  as  appropriate. 

4.  Provide  liaison  with  other 
government  agencies  as  appropriate. 

5.  Provide  technical  assistance  on 
individual  analytic  and  research 
projects,  including  those  conducted  by 
contractors,  as  appropriate. 

Review  and  Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Understanding  the  technical  and 
substantive  issues  and  the  research 
priorities  the  project  proposes  to 
address;  clarity,  feasibihty,  and 
practicality  of  the  goals  and  objectives 
of  the  project  as  well  as  the  plan  to  meet 
them;  (20  points) 

2.  Soundness,  practicality,  and 
feasibility  of  the  technical  approach  to 
the  work,  including  how  the  tasks. are  to 
be  carried  out  anticipated  problems  and 
proposed  solutions;  potential  for  the 
awardee  to  make  an  innovative, 
significant  impact  and  contribution  to 
improving  the  quantity  and  quality  of 
health  data  on  racial  and  ethnic 
populations  or  subpopulations; 
feasibility  and  appropriateness  of  the 
proposed  evaluation  plan  and 
mechanism;  (30  points) 

3.  Commitment  of  management  and 
members  to  the  project,  as  demonstrated 
by  relevant  experience  of  the 
organization  in  conducting  similar 
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projects;  adequacy  of  project 
management  to  keep  project  on  track 
and  on  schedule;  demonstrated  capacity 
for  reaching  a  wide  and  varied  number 
of  key  audiences  to  the  project  (25 
points) 

4.  Management  plan,  advisory  and 
supervisory  structure,  and  qualifications 
and  relevant  experience  of  the  proposed 
staff  both  in  the  content  and  execution 
of  the  proposed  project;  relevant 
experience  could  include,  but  would  not 
be  limited  to,  communications  and 
marketing  of  the  availability  of  research 
grants  to  diverse  constituent  members 
and  groups.  (25  points) 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
under  Executive  Order  12372. 
Intergovernmental  Review'for  Federal 
Programs. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Application  SubmissioD  and  Deadline 

AAHF  and  COSSMHO  must  submit  a 
signed  original  and  two  copies  of  the 
application.  Form  mS-5iei-l,  to 
Candice  Nowicki,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road  NE.,  room  300,  Atlanta, 
Georgia  30305,  on  or  about  August  31, 
1991.  Applications  shall  be  considered 
as  meeting  the  deadline  if  they  are 
received  at  the  above  address  on  or 
before  the  stated  deadline  date  or  if  they 
bear  a  postmarft  of  August  31, 1991,  and 
are  received  in  time  for  submission  to 
the  independent  review  group. 
Applicants  should  reqiiest  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing. 

Applications  which  do  not  meet  the 
above  criteria  will  be  considered  late 
applications,  will  not  considered  in  the 
current  cycle,  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Infonnatioo 

If  you  are  interested  in  obtaining 
additional  information  regarding  these 
projects,  please  refer  to  Announcement 
157  and  contact  the  following:  Business 
Management  Technical  Assistance  may 
be  obtained  from  Gordon  R.  Clapp, 
Grants  Management  Specialist,  Centers 
for  Disease  Control,  Procurement  and 
Grants  Office,  255  East  Paces  Ferry 
Road  NR,  Mailstop  E14.  Atlanta. 


Georgia  30305,  telephone  (404)  842-6801 
of  FTS  23&-6801. 

Programmatic  technical  assistance 
may  be  obtained  from  Edward  L  Hunter 
or  Mar)orie  S.  Greenberg,  National 
Center  for  Health  Statistics,  at  (301)  436- 
7142. 

A  copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  referenced 
in  the  INTRODUCTION  may  be 
obtained  through  the  Superintendent  of 
Documents.  Government  Printing  Office, 
Washington.  DC  20402-9325  (Telephone 
202-783-3238). 

Dated:  August  a,  1991. 
Robert  L.  Foster, 

Acting  Director.  Office  of  Program  Support. 

Centers  for  Disease  Control 

fFR  Doc  91-19057  Filed  »-9-91;  &«  amj 

BIUJNO  COOE  4160-1»-« 


[Announcement  No.  165] 

Infant  Health  Initiative  Cooperative 

Agreements 

Introchiction 

The  Centers  for  Disease  Control 
(CDC)  emnounces  the  availability  of  new 
competing  cooperative  agreement  funds 
in  Fiscal  Year  (FY)  1991  for  the  following 
programs  to  build  capacity  in  states  to: 
reduce  adverse  pregnancy  outcomes, 
identify  maternal  behavioral  risk  factors 
during  pregnancy  and  early  infancy,  and 
develop  and  implement  prenatal 
smoking  cessation  interventions. 

Cooperative  agreements  will  be 
awarded  for  three  programs: 

A.  Prenatal  Smoking  Cessation 

Programs  (PSC) 

B.  Pregnancy  Risk  Assessment 

Monitoring  Systems  (PRAMS) 

1.  Maintenance  of  existing  programs 

2.  Development  of  new  programs 
C  Centers  for  Healthy  Infants  and 

Pregnancies  Surveillance  (CHIPS) 
Applications  may  be  submitted  for 
PSC  only,  for  PRAMS  only,  or  for  both 
PSC  and  PRAMS.  However,  applications 
for  CHIPS  must  also  include  proposals 
for  PSC  and  PRAMS.  Applicants  who 
submit  proposals  for  CHIPS  must 
indicate  whether  they  wish  to  be 
considered  for  PSC  and/or  PRAMS  if 
their  CHIPS  proposal  is  not  funded. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Health  People  200a  a  PHS- 
led  national  activity  to  reduce  morbidity 
and  mortality  and  improve  the  quality  of 
life.  This  announcement  is  related  to  the 
prior  areas  of  Maternal  and  Infant 
Health  and  Surveillance  and  Data 


Systems.  (For  ordering  a  copy  of 
Healthy  People  2000,  see  the  Section 
WHERE  TO  OBTAIN  ADOmONAL 
INFORMATKM.) 

Authority 

This  program  is  authorized  under 
section  301(a)  (42  U.S.C.  241(a))  and 
section  317{k)(3)  (42  U.S.C.  247b(k)(3))  of 
the  Public  Health  Service  Act,  as 
amended. 

Eligible  Applicants 

For  this  announcement,  the  term 
"state"  also  includes  the  District  of 
Columbia,  American  Samoa,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  the  Northern  Mariana 
Islands,  Guam,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau. 

A.  PSC  Programs 

Eligible  applicants  are  the  dty  of  New 
York  (the  only  city  public  health  agency 
designated  as  a  registration  area  for 
vital  statistics)  and  the  official  state 
public  health  agencies  excluding 
Colorado,  Maryland,  and  Missouri, 
which  previously  received  CDC  funds 
and  have  implemented  this  program 
under  a  prior  announcement  for 
Smoking  Cessation  In  Pregnancy  (SOP) 
Research  and  Demonstration  projects. 

B.  PRAMS  Programs  (2  Categories) 

1.  Maintenance  of  Existing  Programs 

Eligible  applicants  are  the  six  official 
public  health  agencies  designated  as 
vital  statistics  registration  areas  with  an 
approved  project  period  for  PRAMS  that 
expired  in  FY  1990:  Indiana.  Maine. 
Michigan,  Oklahoma,  West  Virginia, 
and  the  District  of  Columbia. 

2.  Development  of  New  PRAMS 
Programs 

Eligible  applicants  are  the  city  of  New 
York  (the  only  city  public  health  agency 
designated  as  a  registration  area  for 
vital  statistics)  and  the  o^cial  state 
public  health  agencies  designated  as 
registration  areas  for  vital  statistics, 
excluding  those  eligible  under  Category 
1  above. 

a  CHIPS  Programs 

Eligible  applicants  are  the  city  of  New 
York,  and  the  official  state  public  health 
agencies  designated  as  registration 
areas  for  vital  statistics.  Applications 
for  CHIPS  must  include  PRAMS  and 
PSC  proposals.  Although  not  eligible  for 
PSC  funding,  Colorado,  Maryland,  and 
Missouri  must  include  a  description  of 
their  PSC  program  when  applying  for 
CHIPS. 


Availability  of  Funds 

Awards  are  expected  to  be] 
before  September  27, 1991,  an 
intended  for  major  support  of 
operational  cost  of  implement 
programs. 

A.  PSC  Programs 

Approximately  $400,000  wil 
available  in  FY  1991  to  fund 
approximately  eight  PSC  awa 
12-month  budget  period  withi 
period  of  up  to  2  years.  The  a 
award  is  expected  to  be  $50,0 
from  $40,000  to  $60,000. 

B.  PRAMS  Programs 

Approximately  $1,160,000  v 
available  in  FY  1991  to  fund 
approximately  six  maintenan 
new  PRAMS  awards  for  a  12- 
budget  period  within  a  projec 
up  to  5  years.  The  average  av 
recipients  developing  only  mi 
telephone  surveillance  syster 
expected  to  be  $65,000,  rangii 
$40,000  to  $75,000.  The  averaj 
for  recipients  who  must  supp 
basic  approach  with  hospital 
collection  is  expected  to  be  $ 
ranging  from  $100,000  to  $125 

C.  CHIPS  Programs 

Approximately  $900,000  wi 
available  in  FY  1991  to  fund 
approximately  two  CHIPS  Pr 
a  12-month  budget  period  wil 
project  period  of  up  to  5  year 
average  award  is  expected  tc 
$400,000  including  both  the  P 
PRAMS  components.  Award; 
expected  to  range  from  $300,i 
$450,000  including  both  PSC  i 
components.  Requests  for  dii 
assistance  for  a  lead  epidemi 
CHIPS  are  encouraged. 

Continuation  awards  for  P 
PRAMS,  and  CHIPS  within  tl 
period  will  be  made  on  the  b 
satisfactory  performance  anc 
availability  of  funds.  Fundinj 
may  vary  and  are  subject  to 


The  purposes  of  these  coo] 
agreements  are: 

A.  PSC  Programs 

Assist  public  health  agenc 
design,  development,  implen 
and  evaluation  of  prenatal  si 
cessation  programs  that  are 
into  currently  existing  mater 
infant  health  programs  in  an 
reduce  state  and  national  lo^ 
weight  (LBW)  rates. 
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Systems.  (For  ordering  a  copy  of 
Healthy  People  2000,  see  the  Section 
WHERE  TO  OBTAIN  AODITIONAL 
INFORMATKM.] 

Authority 

This  program  is  authorized  under 
section  301(a]  (42  U.S.C.  241(a)]  and 
section  317(k](3)  (42  U.S.C.  247b(k)(3))  of 
the  Public  Health  Service  Act  as 
amended. 

Eligible  Applicants 

For  this  announcement,  the  term 
■■state**  also  includes  the  District  of 
Columbia,  American  Samoa,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  the  Northern  Mariana 
Islands,  Guam,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau. 

A.  PSC  Programa 

Eligible  applicants  are  the  dty  of  New 
York  (the  only  city  public  health  agency 
designated  as  a  registration  area  for 
vital  statistics)  and  the  official  state 
public  health  agencies  excluding 
Colorado,  Maryland,  and  Missouri, 
which  previously  received  CDC  funds 
and  have  implemented  this  program 
under  a  prior  announcement  for 
Smoking  Cessation  In  Pregnancy  (SCIP) 
Research  and  Demonstration  projects. 

B.  PRAMS  Programs  (2  Categories) 

1.  Maintenance  of  Existing  Programs 

Eligible  applicants  are  the  six  oHidal 
pubUc  health  agencies  designated  as 
vital  statistics  registration  areas  with  an 
approved  project  period  for  PRAMS  that 
expired  in  FY  1990:  Indiana,  Maine, 
Michigan,  Oklahoma,  West  Virginia, 
and  the  District  of  Columbia. 

2.  Development  of  New  PRAMS 
Programs 

Eligible  applicants  are  the  city  of  New 
York  (the  only  city  public  health  agency 
designated  as  a  registration  area  for 
vital  statistics)  and  the  ofTicial  state 
public  health  agencies  designated  as 
registration  areas  for  vital  statistics, 
excluding  those  eligible  under  Category 
1  above. 

C.  CHIPS  Programa 

Eligible  applicants  are  the  city  of  New 
York,  and  the  official  state  public  health 
agencies  designated  as  registration 
areas  for  vital  statistics.  Applications 
for  CHIPS  must  include  PRAMS  and 
PSC  proposals.  Although  not  eligible  for 
PSC  funding,  Colorado,  Maryland,  and 
Missouri  must  include  a  description  of 
their  PSC  program  when  applying  for 
CHIPS. 


Availability  of  Funds 

Awards  are  expected  to  begin  on  or 
before  September  27, 1991.  and  are 
intended  for  major  support  of  the 
operational  cost  of  implementing  these 
programs. 

A.  PSC  Programs 

Approximately  $400,000  will  be 
available  In  FY  1991  to  fund 
approximately  eight  PSC  awards  for  a 
12-month  budget  period  within  a  project 
period  of  up  to  2  years.  The  average 
award  is  expected  to  be  $50,000.  ranging 
from  $40,000  to  $60,000, 

B.  PRAMS  Programs 

Approximately  $1,160,000  will  be 
available  in  FY  1991  to  fund 
approximately  six  maintenance  and  six 
new  PRAMS  awards  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  5  years.  The  average  award  for 
recipients  developing  only  mail/ 
telephone  surveillance  systems  is 
expected  to  be  $65,000.  ranging  from 
$40,000  to  $75,000.  The  average  award 
for  recipients  who  must  supplement  the 
basic  approach  with  hospital-based  data 
collection  is  expected  to  be  $120,000, 
ranging  from  $100,000  to  $125,000. 

C.  CHIPS  Programs 

Approximately  $900,000  will  be 
available  in  FY  1991  to  fund 
approximately  two  CHIPS  Programs  for 
a  12-month  budget  period  within  a 
project  period  of  up  to  5  years.  The 
average  award  is  expected  to  be 
$400,000  including  both  the  PSC  and  the 
PRAMS  components.  Awards  are 
expected  to  range  from  $300,000  to 
$450,000  including  both  PSC  and  PRAMS 
components.  Requests  for  direct 
assistance  for  a  lead  epidemiologist  for 
CHIPS  are  encouraged. 

Continuation  awards  for  PSC 
PRAMS,  and  CHIPS  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  performance  and  the 
availability  of  funds.  Funding  estimates 
may  vary  and  are  subject  to  change. 

Purpose 

The  purposes  of  these  cooperative, 
agreements  are: 

A.  PSC  Programs 

Assist  public  health  agencies  in  the 
design,  development,  implementation, 
and  evaluation  of  prenatal  smoking 
cessation  programs  that  are  integrated 
into  currently  existing  material  and 
infant  health  programs  in  an  effort  to 
reduce  state  and  national  low  birth- 
weight  (LBW)  rates. 


B.  PRAMS  Programs 

Assist  public  health  agencies  in:  (1) 
Establishing  and  maintaining  state- 
specific,  population-based  surveillance 
of  selected  material  behaviors  that 
occur  during  pregnancy  and  the  child's 
early  infancy  and  (2)  generating  state- 
specific  data  for  planning  and 
evaluating  perinatal  health  programs. 

a  CHIPS  Programs 

Provide  the  means  to  develop  a 
multidisciplinary  team  of  individuals 
dedicated  to  building  the  recipient's 
analytic  capacity  to  use  epidemiologic 
and  surveillance  data  to  address  the 
health  problems  that  affect  its  women, 
infants,  and  children. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
specifled  activities  under  section  A. 
below,  and  CDC  shall  be  responsible  for 
conducting  activities  under  section  B. 
The  applications  should  be  presented  in 
a  manner  that  demonstrates  the 
applicant's  ability  to  address  the 
proposed  activities  in  a  collaborative 
manner  with  CDC. 

A.  Recipient  Activities 

1.  Infrastructure  Development — 
Develop  a  plan  that  defines  how  the 
proiKJsed  programs  will  be  integrated 
into  the  appropriate  organizational 
structure,  and  how  cooperation  with  the 
appropriate  units  within  the 
organization  will  be  attained  including 
the  coordination  of  data  development 
and  analysis  activities  with  other 
Federal  Maternal  and  Child  Health 
(MCH)  data  requirements,  specifically 
MCH  Block  Grant  and  Year  2000 
Objectives  and  Healthy  Start  activities. 
If  the  applicant  or  a  community  within 
the  applicant's  jurisdiction  has  applied 
for  Healthy  Start  Initiative  funds,  the 
plan  for  CHIPS  or  PRAMS  should 
describe  how  CHIPS  and,  in  particular, 
PRAMS  will  be  used  to  assist  with  the 
evaluation  of  Healthy  Start  activities.  If 
the  applicant  or  a  community  within  the 
applicant's  jurisdiction  has  applied  for 
Healthy  Start  Initiative  funds  applies  for 
PSC  the  plan  should  describe,  at  a 
minimum,  how  PSC  will  enhance 
Healthy  Start  activities  to  decrease 
infant  mortality. 

2.  Program  Plan  Development — 
Develop  and  maintain  a  program  plan 
for  the  major  components  of  each 
program  for  which  assistance  is 
requested. 

3.  Program  Implementation — Develop 
and  maintain  an  implementation  plan 
for  the  major  components  of  each 


program  for  which  assistance  is 
requested. 

4.  Program  Evaluation  and  Quality 
Assurance — ^Develop  and  maintain  an 
evaluation  and  quality  assurance  plan 
for  the  major  components  of  each 
program  for  which  assistance  is 
requested.  Plans  for  data  development 
and  analysis  will  be  designed  to  assure 
coordination  with  the  responsiveness  to 
other  reporting  requirements  including 
Tide  V. 

B.  CDC  Activities 

For  each  of  the  programs  under  this 
announcement,  CDC  will  collaborate  in 
the  development  of  operational 
procedures  and  written  protocols,  the 
evaluation  of  progress  toward  stated 
objectives,  and  the  exchange  of 
iidormation  among  recipient  agencies. 

1.  PSC  Program 

a.  Assist  in  the  selection  of 
appropriate  state-specific  interventions 
and  in  the  development  of  protocols  for 
intervention  delivery. 

b.  Assist  states  in  the  identification  of 
appropriate  training  methods  and 
resources  necessary  for  providing 
training  to  staff  responsible  for 
implementation  of  the  intervention. 

c.  Assist  states  in  identifying  data 
needs  for  program  evaluation,  designing 
data  collection  instruments,  and  in 
selecting  appropriate  methods  and 
software  for  program  evaluation. 

d.  Facilitate  the  exchange  of 
information  among  SCIP  and  PSC  states, 
and  assist  states  in  program  monitoring 
and  problem  resolution  activities. 

2.  PRAMS 

a.  Assist  in  the  preparation  and 
revision  of  state-specific  questions  and 
the  common  questions  at  agreed  upon 
intervals  and  the  development  of 
computer  programs  for  sampling. 

b.  Provide  specific  variable 
descriptions  and  format  layouts  of  all 
data  files,  written  guidelines  and 
technical  assistance  for  data  cleaning 
and  editing;  develop  statistical  weights 
for  the  analysis  of  PRAMS  data;  install 
program  software  and  provide 
documentation  for  operations 
management,  questionnaire  data  entry, 
and  the  development  of  an  analysis 
database. 

c.  Assist  in  monitoring  and  provide 
technical  assistance  to  resolve  problems 
regarding  data  collection  procedures, 
response  rates,  unbiased  and  estimate 
omissions  sampling  procedures,  and  the 
completeness  of  database  files. 

d.  Provide  training  for  recipient 
agency  staff  in  epidemiologic  analytic 
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techniques  and  the  use  of  program  and 
sample  survey  analysis  software. 

3.  CHIPS 

a.  Collaborate  in  the  post-award 
development  of  a  5-year  plan  of 
activities. 

b.  Assist  in  the  implementation  of  PSC 
and  the  design  and  implementation  of 
other  inter\'ention  programs  to  reduce 
behavioral  risk  factors  for  poor 
pregnancy  outcome. 

c.  Assist  in  the  design  and 
implementation  of  PRAMS  and  other 
surveillance  systems  and  the 
development  of  protocols  for  special 
studies  and  other  epidemiological 
research. 

d.  Assist  in  the  analysis  and 
interpretation  of  existing  data  and 
provide  technical  support  in  the  areas  of 
vital  record  linkage. 

e.  Develop  and  provide  a  sample 
protocol  for  evaluating  state-based 
CHIPS  programs. 

EvaluatioD  Criteria 

Applications  will  be  reviewed, 
evaluated,  and  scored  individually  by 
program-specific  (PSC.  PRAMS,  and 
CHIPS)  objective  review  committees  on 
the  basis  of  the  following  criteria: 

A.  Background  and  Need 

The  extent  to  which  the  application 
describes  and  presents  appropriate  data 
indicating  an  understanding  of  the 
problem,  the  program  for  which 
assistance  is  requested,  and  the  purpose 
of  these  cooperative  agreements. 
(Maximum  scores:  PSC  15  Points. 
PRAMS  Maintenance  35  Points.  PRAMS 
New  30  Points,  and  CHIPS  10  Points) 

B.  Plan  of  Operation 

Parti 

The  degree  to  which  the  plan 
addresses  the  stated  needs,  ia  likely  to 
achieve  the  purposes  of  these 
cooperative  agreements,  and  describes 
the  specific  roles  and  responsibilities  of 
participating  organizational  units  and 
program  personnel.  (Maximum  scores: 
PSC  60  Points.  PRAMS  Maintenance  30 
Points.  PRAMS  New  35  Points,  and 
CHIPS  40  Points) 

Part  11  (PRAMS  only) 

The  degree  to  which  the  application 
describes  the  process  for  registering 
births  in  the  state.  (Maximum  scores: 
PR-AAIS  Maintenance  20  Points  end 
PRAMS  New  25  Pohits) 

C.  Timetable 

The  degree  to  tvhich  the  appHcation 
provides  a  complete  and  achievable 
timetabUs  of  appropriate  events. 
(Maximum  scores:  PSC  10  Points, 


PRAMS  Maintenance  10  Points.  PRAMS 
New  5  PoinU.  and  CHIPS  10  Points) 

D.  Evaluation 

The  adequacy  of  the  plan  to  monitor 
progress  toward  the  stated  objectives. 
(Maximum  scores:  PSC  15  Points, 
PRAMS  Maintenance  5  Points,  PRAMS 
New  5  Points,  and  CHIPS  10  Points) 

E.  Budget 

The  degree  to  which  the  proposed 
budget  is  reasonable,  consistent  with 
the  problems  identified  and  the  scope  of 
the  program  proposed  to  address  those 
problems,  and  the  intended  use  of 
cooperative  agreement  funds;  and 
clearly  reflects  the  applicant's  bitent  to 
commit  non-federal  resources  to  support 
the  operational  costs  of  these  programs. 
(Not  Scored) 

F.  CHIPS  Applications  Will  Receive 
Weighted  Scores  for  Their  PSC  and 
PRAMS  Components  Determined  by  the 
Program-Specific  Objective  Review 

Committee 

1.  PSC  Weighted  Evaluation  Score 
(Maximum  10  points)  The  applicant's 
total  PSC  score  (as  determined  by  the 
PSC  Objective  Review  Committee)  times 
a  factor  of  0.10. 

2.  PRAMS  Weighted  Evaluation  Score 
(Maximum  20  points)  The  applicant's 
total  PRAMS  score  (as  determined  by 
the  PRAMS  Objective  Review 
Committee)  times  a  factor  of  0.20. 

Funding  Primities 

Priority  will  be  given  to  eligible 
applicants  that  have  communities  with 
the  highest  infant  mortality  and  low 
birthweight  rates. 

Priority  for  PSC  funding  will  be  given 
to  applicant  states  with  higher  rates  of 
smoking  prevalence.  Higher  statewide, 
community,  or  subgroup  rates  could  be 
the  basis  of  determining  this  priority. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  This  Order  establishes  a 
system  for  state  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  state  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert 
them  to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  state  process.  For  proposed  projects 
serving  more  than  one  state,  the 
applicant  is  advised  to  contact  the 
SPOC  of  each  affected  state.  A  current 
hst  of  SPOCs  is  included  in  the 
application  kit  The  due  date  for  state 
process  recommendations  will  be  30 
days  after  the  application  deadline  date 


for  new  and  competing  continuation 
awards  (the  appropriations  for  these 
financial  assistance  awards  were 
received  late  in  the  fiscal  year  and 
would  not  allow  for  an  application 
receipt  date  which  would  accommodate 
the  60  day  state  recommendation 
process  within  Bscal  year  1991).  If 
SPOCs  have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  the  Centers  for  Disease  Control. 
Procurement  and  Grants  Office,  Grants 
Management  Branch,  255  East  Paces 
Ferry  Road,  NE..  Atlanta,  Georgia  30305. 
The  granting  agency  does  not  guarantee 
to  "accommodate  or  explain"  for  state 
process  recommendations  it  receives 
after  that  date. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  involving  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  die  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 

Human  Subjects  (PRAMS) 

Applicants  must  identify  and  obtain 
review  and  approval  from  an 
Institutional  Review  Board  (IRB).  No 
data  collection  involving  human 
subjects  may  begin  until  these 
regulations  (45  CFR  46,  Protection  of 
Human  Subjects)  have  been  met. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  (Form  PHS  5161-1)  must  be 
submitted  to  Candice  Nowicki.  Grants 
Management  Officer,  Management 
Branch,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  255  East 
Paces  Ferry  Road  NE..  Room  300. 
Mailstop  E14.  Atlanta.  Georgia  30305.  on 
or  before  August  IS,  1991. 

A.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either. 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  irnfependent  review  group. 
Applicants  must  request  a  legibly  dated 
U.8.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receiprt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 


B.  Late  Applications:  Applies 
that  do  not  meet  the  criteria  in . 
A(2)  are  considered  late  applici 
Late  applications  will  not  be  co 
in  the  competition  and  will  be  r 
to  the  applicant. 

Where  To  Obtain  Additional 
InfonnatioD 

A  complete  program  descrlpl 
copy  of  the  Guidelines  for  Esta 
and  Maintenance  of  Programs, 
application  package,  and  busin 
management  technical  assistan 
be  obtained  from  Leah  D.  Simp 
Grants  Management  Specialist 
Management  Branch,  Procureni 
Grants  Office,  Centers  for  Dise 
Control.  255  East  Paces  Ferry  F 
room  300,  Mailstop  El4,  Atlant 
30305;  (404)  842-6594  or  FTS  23 

Please  refer  to  Annoimcemei 
Number  165  when  requesting 
information  and  submitting  an; 
application  in  response  to  this 
announcement 

Programmatic  technical  assii 
may  be  obtained  from: 

PSC  R.  Louise  Floyd.  R.N..  E 
Project  Officer.  Program  Servic 
Development  Branch,  Division 
Reproductive  Health,  Center  f( 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease 
1600  Clifton  Road  NE.,  Mailsto 
Atlanta.  GA  30333;  (404)  488-5: 
FTS  236-5227. 

PRAMS:  Eileen  P.  Gunter.  R 
M.PJl^  Project  Officer,  Progra! 
Services  and  Development  Bra 
Division  of  Reproductive  Heal 
for  Chronic  Disease  Preventioi 
Health  Promobon.  Centers  for 
Control  1600  Clifton  Road  NR 
K22.  Atlanta.  GA  30333;  (404)  4 
or  FTS  236-6227. 

CHIPS:  Dan  Sadler.  M.P.A.. 
Officer,  Pregnancy  and  Infant 
Branch,  Division  of  Reproduct 
Health.  Center  for  Chronic  Dis 
Prevention  and  Health  Promot 
Centers  for  Disease  Control  li 
Road  NE..  Mailstop  K23.  AUar 
30333:  (404)  488-5187  or  FTS  X 

Potential  applicants  may  ob 
copy  of  Healthy  People  2000  (1 
Report  Stock  No.  017-«n-004 
Healthy  People  2000  (Sununar 
Stock  No.  017-001-0047^-1)  th 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325. "] 
(202)  783-3238. 
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for  new  and  competing  continuation 
awards  (the  appropriations  for  these 
financial  assistance  awards  were 
received  late  in  the  fiscal  year  and 
would  not  allow  for  an  application 
receipt  date  which  would  accommodate 
the  60  day  state  recommendation 
process  within  Bscal  year  1991).  If 
SPOCs  have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  the  Centers  for  Disease  Control, 
Procurement  and  Grants  Office,  Grants 
Management  Branch,  255  East  Paces 
Ferry  Road.  NE..  Atlanta,  Georgia  30305. 
The  granting  agency  does  not  guarantee 
to  "accommodate  or  explain"  for  state 
process  recommendations  it  receives 
after  that  date. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  involving  the  collection  of 
information  fh)m  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act 

Human  Subjects  (PRAMS) 

Applicants  must  identify  and  obtain 
review  and  approval  from  en 
Institutional  Review  Board  (IRB).  No 
data  collection  involving  human 
subjects  may  begin  until  these 
regulations  (45  CFR  46,  Protection  of 
Human  Subjects)  have  been  met. 

Application  Submissioa  and  Deadline 

The  original  and  two  copies  of  the 
application  (Form  PHS  5161-1)  must  be 
submitted  to  Candice  Nowicki.  Grants 
Management  Officer,  Management 
Branch,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  255  East 
Paces  Ferry  Road  NE.,  Room  300, 
Mailstop  E14.  Atlanta.  Georgia  30305.  on 
or  before  August  IS,  1991. 

A.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadhne  date 
and  received  in  time  for  submission  to 
the  Independent  review  group. 
Applicants  must  request  a  legibly  dated 
U.8.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipi  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 


B.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  A(l)  or 
A(2)  are  considered  late  applications. 
Late  applications  will  not  be  considered 
in  the  competition  and  will  be  returned 
to  the  applicant. 

Where  To  Obtain  Additional 
Infonnatioa 

A  complete  program  description,  a 
copy  of  the  Guidelines  for  Establishment 
and  Maintenance  of  Programs,  an 
application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Leah  D.  Simpson. 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road  NE.. 
room  300.  Mailstop  El4,  Atlanta  GA 
30305;  (404)  842-6594  or  FTS  236-6594. 

Please  refer  to  Annoimcement 
Number  165  when  requesting 
information  and  submitting  any 
application  in  response  to  this 
announcement 

Programmatic  technical  assistance 
may  be  obtained  from: 

PSC  R.  Louise  Floyd,  R.N.,  D.S.N.. 
Project  Officer,  Program  Services  and 
Development  Branch,  Division  of 
Reproductive  Health,  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control. 
1600  Clifton  Road  NE.,  Mailstop  K22. 
Atlanta.  GA  30333;  (404)  488-5227  or 
FTS  236-5227. 

PRAMS:  Eileen  P.  Gunter.  R.N.. 
M.Pii..  Project  Officer,  Program 
Services  and  Development  Branch. 
Division  of  Reproductive  Health.  Center 
for  Chronic  Disease  F>revention  and 
Health  Promotion.  Centers  for  Disease 
Control.  1600  Clifton  Road  NR,  Mailstop 
1C22.  Atlanta.  GA  30333;  (404]  488-5227 
or  FTS  236-5227. 

CHIPS:  Dan  Sadler,  M.P.A..  Project 
Officer.  Pregnancy  and  Infant  Health 
Branch.  Division  of  Reproductive 
Health,  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Centers  for  Disease  Control  1600  Qifton 
Road  NE..  Mailstop  K23.  Atlanta.  GA 
30333;  (404)  488-5187  or  FTS  236-5187. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  through: 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington.  DC  20402-9325.  Telephone 
(202)  783-3238. 


Dated:  August  6, 1991 
Robert  L  Foster, 

Acting  Director,  Office  of  Program  Support 
Centers  for  Disease  Contra!. 
(FR  Doc.  91-19056  Fded  8-8-91;  8:45  am] 
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Food  and  Drug  Administration 
[Docket  Na  91E-02251 

Determination  of  Regulatory  Review 
Period  for  Purpoaes  of  Patent 
Extension;  Monoprfl® 

agency:  Food  and  Drug  Administration. 

HHS. 

action;  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Monopril*  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Nancy  E.  Pirt,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  KfD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 

Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-607) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
deviccTood  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 


permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C  156(g)(lKB). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Monopril*. 
Monopril*  (fosinopril  sodium)  is 
indicated  for  the  treatment  of 
hypertension.  It  may  be  used  alone  or  in 
combination  with  thiazide  diuretics. 
Subsequent  to  this  approval  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Monopril*  (U.S  Patent  No.  4.337,201) 
from  E.R.  Squibb  and  Sons,  Inc.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  FDA,  in  a  letter  dated  July  2. 
1991,  advised  the  Patent  and  Trademaric 
office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Monopril* 
represented  the  first  commercial 
marketing  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
regulatory  review  period  for  Monopril* 
is  2,710  days.  Of  this  time,  1,797  days 
occurred  during  the  testing  phase  of  the 
regulatory  review  period,  while  913  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
December  16, 1983.  The  applicant  claims 
December  14, 1983,  as  the  date  the 
investigational  new  drug  application 
(IND)  for  Monopril*  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  December  16, 
1983. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  November  15, 1988.  FDA 
has  verified  the  applicant's  claim  that 
the  new  drug  application  (NDA)  for 
Monopril*  (NDA  19-915)  was  filed  on 
November  15, 1988.  • 

3.  The  date  the  application  was  | 
approved;  May  16, 1991.  FDA  has              J 
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verified  the  applicant's  claim  that  NDA 
19-915  was  approved  on  May  16, 1991. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  2  years  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  11, 1991,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  8, 1991,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1,  98th  Cong..  2d  Sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document,  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 

Dated:  August  6, 1991. 
Stuart  L  Nightingale. 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc  91-19118  Filed  8-9-91;  8:45  am] 
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[Docket  No.  91E-0224] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Orcolon® 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Orcolon*  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 


Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  E.  Pirt.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  lOQ-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amoimt  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued).  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
158(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  Orcolon*.  Orcolon* 
is  indicated  for  use  as  a  surgical  aid  in 
anterior  segment  surgery,  including 
cataract  extraction  and  intraocular  lens 
implantation.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Orcolon*  (U.S.  Patent 
No.  Re.  32.969)  from  Seymour  F.  Trager 
and  Victoria  S.  Chylinski.  The  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibihty  for  patent  term  restoration.  In 
a  letter  dated  July  2, 1991.  FDA  advised 
the  Patent  and  Trademark  Office  that 
this  medical  device  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Orcolon*  represented  the 
first  commercial  marketing  of  the 


product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Orcolon*  is  1.551  days.  Of  this  time. 
1.141  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  410  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun: 
December  31. 1986.  The  applicant  claims 
October  13. 1986.  as  the  date  the 
investigational  device  exemption  (IDE) 
became  effective.  However,  FDA 
records  indicate  that  the  IDE  was 
conditionally  approved  on  December  31. 
1986. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act:  February 
13. 1990.  llie  applicant  claims  July  29, 
1987,  as  the  date  the  premarket  approval 
application  (PMA)  for  Orcolon*  (PMA 
No.  P870044)  was  submitted.  However. 
FDA  records  indicate  that  PMA  No. 
P870044  was  declared  not  fileable  three 
times  by  FDA  before  being  withdrawn 
by  the  applicant  on  Jime  27. 1988.  A 
second  application  (PMA  No.  P900010) 
was  submitted  on  February  13, 1990  and 
was  accepted  by  FDA. 

3.  The  date  the  application  was 
approved:  March  29. 1991.  FDA  has 
verified  the  applicant's  claim  that  PMA 
No.  P900010  was  approved  by  FDA  on 
March  29, 1991. 

The  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension 
In  its  application  for  patent  extension, 
this  applicant  seeks  888  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  are  published  is  incorrect  may. 
on  or  before  October  11, 1991,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  February  8, 1992,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regxilatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
part  1.  98th  Cong..  2d  Sess..  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 


Conunents  and  petitions  should 
submitted  to  the  Dockets  Manage 
Branch  (address  above)  in  three  c 
(except  that  individuals  may  subi 
single  copies)  and  identified  with 
docket  number  found  in  brackets 
heading  of  this  document  ComuM 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  bet 
a.m.  and  4  p.nt„  Monday  through 

Dated:  August  2, 1991. 
Allen  B.  Duncan, 

Acting  Associata  Commissioner  for  H 
Affairs. 
(FR  Doc.  91-19119  Filed  8-9-91:  8:45  a 
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National  institutes  of  Healtti 

National  institute  of  Diat>etes  ar 
Digestive  and  Kidney  Diseases; 
IMeeting,  National  Diabetes  Advl 
Board  I . 

Pursuant  to  Public  Law  92-463, 
is  hereby  given  of  the  National  D 
Advisory  Board's  meeting  date  w 
will  be  September  22-24, 1991.  Tl 
Advisory  Board  meeting  will  be  i 
conjunction  with  the  Technical  ^ 
Committee.  The  meeting  will  beg 
p.m.  on  September  22, 1991.  and  i 
at  9:30  p.m.  The  meeting  will  rec( 
at  8  a.m.  on  September  23, 1991.  f 
recess  at  4:30  p.m.  The  meeting  v 
reconvene  at  8  a.m.  on  Septemb 
1991.  and  adjourn  approximately 
p.m.  The  Board  will  meet  at  the  C 
for  Disease  Control  Atlanta.  Gee 
The  purpose  of  the  meeting  is  to 
a  workshop  on  Diabetes  Transla 
from  1  p.m.  to  5  p.m.  on  Septemb 
1991  and  from  8  a.m.  to  noon  on 
September  24, 1991.  The  Board's 
and  future  activities  will  be  disci 
from  1:15  p.m.  until  approximate! 
p.m.  on  September  24, 1991.  Alth 
the  entire  meeting  will  be  open  t( 
public,  attendance  will  be  limitei 
space  available. 

For  any  further  information,  pi 
contact  Mr.  Raymond  M.  Kuehnc 
Executive  Director,  National  Dia 
Advisory  Board,  1801  Rockville  ] 
suite  500.  Rockville.  Maryland  2( 
(301)  496-6045.  His  office  will  pn 
for  example,  a  membership  roste 
Board  and  an  agenda  and  summ. 
the  actual  meetings. 

Dated:  July  29. 1991. 
Betty  |.  Beveridge, 
Committee  Management  Officer.  Nil 
[FR  Doc.  91-19012  Filed  S-O-Ol;  8:45 
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product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Orcolon*  is  1.551  days.  Of  this  time. 
1.141  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  410  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun: 
December  31. 1986.  The  applicant  claims 
October  13, 1986.  as  the  date  the 
investigational  device  exen^ption  (IDE) 
became  effective.  However,  FDA 
records  indicate  that  the  IDE  was 
conditionally  approved  on  December  31, 
1986. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act:  February 
13, 199a  "The  applicant  claims  July  29, 
1987,  as  the  date  the  premarket  approval 
application  (PMA)  for  Orcolon*  (PMA 
No.  P870044)  was  submitted.  However. 
FDA  records  indicate  that  PMA  No. 
P870044  was  declared  not  fileable  three 
times  by  FDA  before  being  withdrawn 
by  the  applicant  on  Jime  27. 1988.  A 
second  appUcation  (PMA  No.  P900010) 
was  submitted  on  February  13, 1990  and 
was  accepted  by  FDA. 

3.  The  date  the  application  was 
approved:  March  29. 1991.  FDA  has 
veriHed  the  applicant's  claim  that  PMA 
No.  P900010  was  approved  by  FDA  on 
March  29, 1991. 

The  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  OfHce  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension 
In  its  application  for  patent  extension, 
this  applicant  seeks  888  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  are  published  is  incorrect  may. 
on  or  before  October  11, 1991,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  February  8, 1992,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857. 
part  1.  98th  Cong..  2d  Sess..  pp.  41-42. 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 


Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.ni,  Monday  through  Friday. 

Dated:  August  2, 1991. 
Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 
Affairs. 
[FR  Doc.  91-19119  Filed  6-9-81;  8:45  am] 

BILUNO  CODE  4180-01-M] 

National  Institutes  of  Healtti 

National  Institute  of  Diat>etes  and 
Digestive  and  Kidney  Diseases; 
IMeetlng,  National  Diat>etes  Advisory 
Board 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  National  Diabetes 
Advisory  Board's  meeting  date  which 
will  be  September  22-24, 1991.  The 
Advisory  Board  meeting  will  be  in 
conjunction  with  the  Technical  Advisory 
Committee.  The  meeting  will  begin  at  7 
p.m.  on  September  22, 1991.  and  recess 
at  9:30  p.m.  The  meeting  will  reconvene 
at  8  a.m.  on  September  23, 1991,  and 
recess  at  4:30  p.m.  The  meeting  will 
reconvene  at  8  a.m.  on  September  24. 
1991,  and  adjourn  approximately  4:30 
p.m.  The  Board  will  meet  at  the  Center 
for  Disease  Control  Atlanta.  Georgia. 
The  purpose  of  the  meeting  is  to  sponsor 
a  workshop  on  Diabetes  Translation 
from  1  p.m.  to  5  p.m.  on  September  23, 
1991  and  from  8  a.m.  to  noon  on 
September  24, 1991.  The  Board's  current 
and  future  activities  will  be  discussed 
from  1:15  p.m.  until  approximately  4:30 
p.m.  on  September  24, 1991.  Although 
the  entire  meeting  will  be  open  to  the 
public,  attendance  will  be  limited  to 
space  available. 

For  any  further  information,  please 
contact  Mr.  Raymond  M.  Kuehne, 
Executive  Director,  National  Diabetes 
Advisory  Board,  1801  Rockville  Pike, 
suite  500,  Rockville,  Maryland  20652, 
(301)  496-6045.  His  office  will  provide, 
for  example,  a  membership  roster  of  the 
Board  and  an  agenda  and  summaries  of 
the  actual  meetings. 

Dated:  July  29. 1991. 
Betty  |.  Bevwidge, 

Committee  Management  Officer.  NIH. 
|FR  Doc.  91-19012  Filed  S-O-ei:  MS  am] 

eiLUNO  CODE  4M»«Mi 


Consensus  Development  Conference 
on  The  Treatment  of  Panic  Disorder 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"The  Treatment  of  Panic  Disorder," 
which  will  be  held  September  25-27, 
1991  in  the  Masur  Auditorium  of  the 
National  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda.  Maryland 
20892.  This  conference  is  sponsored  by 
the  National  Institute  of  Mental  Health 
and  the  NIH  Office  of  Medical 
Applications  of  Research. 

Panic  disorder  with  and  without 
agoraphobia  is  a  debilitating  disorder 
that  may  afflict  as  many  as  12  million 
people  in  the  course  of  a  lifetime.  It  is 
characterized  by  panic  attacks,  which 
are  bursts  of  terror  that  seem  to  come 
out  of  the  blue.  People  suffering  from  a 
panic  attack  often  feel  like  they  are 
having  a  heart  attack,  or,  alternatively, 
like  they  are  losing  their  minds.  Panic 
sufferers  often  develop  agoraphobia 
secondary  to  the  occurrence  of  these 
unexpected  panic  attacks,  and  they 
begin  to  avoid  places  where  they  fear  a 
panic  attack  may  reoccur.  If  the 
agoraphobia  becomes  severe  enough,  a 
person  may  become  housebound. 

In  recent  years,  a  gathering  body  of 
research  information  indicates  that 
selected  psychopharmacological  and 
psychosocial  treatments  are  effective 
with  panic  disorder  with  or  without  a 
history  of  agoraphobia.  Much 
controversy  has  surfaced  with  respect  to 
the  nature  of,  as  well  as  the  most 
efficacious  treatment  for,  panic  disorder. 

The  conference  will  bring  together 
experts  from  both  the  psychological  and 
psychopharmacological  camps  and 
other  health  care  professionals  as  well 
as  representatives  of  the  public  to 
explore  the  data  and  evaluate  the 
treatment  technology  for  panic  disorder. 

Following  a  day  and  half  of 
presentations  by  experts  and  discussion 
by  the  audience,  an  independent  non- 
Federal  consensus  panel  will  weigh  the 
scientific  evidence  and  write  a  draft 
statement  in  response  to  the  following 
questions: 

•  What  is  the  diagnosis, 
epidemiology,  natural  history  and 
current  practices  in  panic  disorder  with 
and  without  agoraphobiaT 

•  What  are  the  short-term  and  long- 
term  effects  of  acute  and  extended 
treatment  of  this  disorder? 

•  What  are  the  short-term  and  long- 
term  effects  of  these  treatments?  How 
should  these  be  managed? 

•  What  are  the  considerations  for 
treatment  planning? 

•  What  are  the  significant  questions 
for  future  research? 


On  the  third  day  of  the  conference, 
following  deliberation  of  new  findings  or 
evidence  that  might  have  been 
presented  during  the  meeting,  the  panel 
will  present  its  final  consensus 
statement. 

Information  on  the  program  may  be 
obtained  from:  Carol  Sadler,  Prospect 
Associates,  1801  Rockville  Pike,  suite 
500,  Rockville,  Maryland  20852.  301-468- 
6338. 

Dated:  August  5. 1991. 
Bernadine  P.  Haaly, 
Director. 
(FR  Doc.  91-19084  Filed  8-9-91;  8:45  am) 

BILUNO  COK  4t40-«V4l 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managentent 

Receipt  of  Conveyance  of  Mineral 
Interest  Application 

action:  Notice  of  Receipt  of 
Conveyance  of  Mineral  Interest 
Application  AZA-25276. 

Notice  is  hereby  given  that  pursuant 
to  section  209  of  the  Act  of  October  21, 
1976.  90  Stat.  2757,  Douglas  Land 
Corporation  has  applied  for  conveyance 
of  the  federal  mineral  estate  described 
as  follows: 

Gila  and  Salt  River  Meridian 

Parcel  1 

T.4N.,  R.4W.. 

Sec.  7,  lots  1  thro  4.  inclusive.  EViWMi.  EW. 

Sec.  18,  lots  1  thru  4,  Inclusive.  EHWH. 
EViEVtl 
T.3N..  R.5W.. 

Sec.  3.  loU  1  thru  4,  inclusive,  SViN^t  SV4: 

Sec.  4.  lots  1  thru  4,  inclusive,  SViNVi,  S\^ 

Sec.  5.  lots  1  thro  4,  inclusive.  SHNVi,  SV4: 

Sec.  8,  lots  1  thro  7,  inclusive,  SEV4^fWWl. 
SW^fEV4,  EHSWV«.  SEy4; 

Sec.  7.  lots  1  thro  4,  Inclusive.  EV4WV4.  EV4; 

Sec.  8.  all,  except  CAP  portion: 

Sec.  9,  all,  except  CAP  portion: 

Sec.  10.  all: 

Sec.  11.  WH: 

Sec.  14.  WVt: 

Sec.  15,  all: 

Sec!  23!  EV4NEV4.  W\4NWV4. 

T.4N..  R.5W..  1 

Sec.  1.  lots  1  thro  4,  Inclusive.  SV4N%.  SV4; 

Sec.  3,  lots  1  thro  4.  Inclusive.  S^NV4.  SW, 

Sec.  4.  lots  1  thro  4,  inclusive.  SVkNVk.  SVfc 

Sec.  5.  lots  1  thru  4.  inclttsive.  SVWVfc.  SV%; 

Sec.  6,  lots  1  thro  7,  inclusive.  S^NEWi. 
SEy4NWV4.  EV4SWV4,  SEy4: 

Sec.  7,  lots  1  thro  4,  inclusive,  E^WW.  EV4; 

Sec.  8.  all: 

Sec.  9,  all; 

Sec.  10.  all: 

Sec.  11.  all; 

Sec.  12.  all: 

Sec  13,  all:  - 

Sec.  14.  all:  | 
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Sec.  IS.  all; 
Sec.  17,  all; 
Sec.  18.  lofa  1  thru  4.  incluaive.  EWjWV4, 

EV4; 
Sec.  19.  lots  1  thru  4.  incluaive.  E'/iW'/4. 

EV^: 
Sec.  20.  all: 
Sec.  21.  all; 
Sec.  22,  all; 
Sec.  23.  all; 
Sec.  24.  all: 

Sec.  25.  WMi.  WViNEy4.  SEV4SEy4; 
Sec.  26.  all: 
Sec.  27.  all; 
Sec.  28,  all; 
Sec.  29,  all; 
Sec.  3a  lots  1  thru  4.  inclusive.  EV^WW. 

EV4: 
Sec.  31.  lots  1  thru  4.  inclusive.  EV^WV&. 

EV4: 
Sec.  34.  all: 
Sec.  35.  all: 
T.3..  R.6W.. 
Sec.  1.  lots  1  thru  4,  inclusive.  S%NV4.  SVz; 
Sec.  3.  lots  1  thru  2,  inclusive,  SV4NE%,    ' 

SEV4; 
Sec.  11.  EVt 
Sec.  12.  all: 
T.4N..  R.6W.. 
Sec.  25.  NEV4.  NEy4NWy4,  SV4NWy4,  S%; 
Sec.  26,  all; 
Sec.  27.  EW; 
Sec.  34.  EW, 
Sec.  35.  all: 
Sec.  36.  N\4.  SEy4. 

Parcel  2 
T.5N..  R.4W., 

Sec.  33,  sy8Swy4Nwy4SEy4. 

Parcels 

T.3N..  R.5W.. 
Sec.  14.  WV4SEy4. 

Parcel  4 
T.3N,  R.5W.. 
Sec.  23.  VJVtNEV*,  E¥iNWV4. 

Parcels 

T.4N..  R.4W., 
Sec.  8,  EV4. 

Parcel  6 

T.5N.,  R.4W., 
Sec.  4,  SEy4. 

Parcel? 

T.5N.,  R.4W.. 
Sec.  9.  EVi. 

Parcels 
T.5N..  R.4W.. 

Sec.  10,  swy4NEy4,  Nwy4SEy4. 

Parcel  9 
T.5N..  R.4W.. 
Sec.  33.  N'/iNWy4SWy4SEy4. 

Parcel  10 

T.5N.  R.4W.. 

Sec.  4.  lot  1 
T.aN.  R.4W.. 

Sec.  33.  EV4  except  west  1100  ft.  thereof. 

Consisting  of  23.540  acres,  more  or  less. 

The  federal  mineral  interests  may  be 
conveyed  in  whole  or  in  part.  The 


purpose  is  to  allow  consolidation  of 
surface  and  subsurface  ownership  for 
the  lands  described  above,  where  there 
are  no  known  mineral  values  or  in  those 
instances  where  the  reservation  of 
ownership  of  the  mineral  interest  in  the 
United  States  interferes  with  or 
precludes  appropriate  non-mineral 
development  of  the  lands  and  such 
development  would  be  a  more  beneficial 
use  of  the  lands  than  its  mineral 
development. 

Additional  information  concerning 
this  application  may  be  obtained  from 
the  Area  Manager.  Lower  Gila  Resoiuxe 
Area.  Phoenix  District  Office.  2015  West 
Deer  Valley  Road.  Phoenix,  Arizona 
85027. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interests 
described  above  will  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
eppropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interests,  upon  final 
rejection  of  the  application  or  two  years 
from  the  date  of  this  publication, 
whichever  occurs  first. 

Dated:  August  6, 1991. 
Charles  R.  Frost, 
Associate  District  Manager. 
[FR  Doc.  91-19055  Filed  8-9-91:  8:45  am) 

BIUJNO  CCOe  4310-03-M 


[NM-030-01-4212-11;  NMNM77534] 

Recreation  and  Public  Purpose  Act 
Classification,  Dona  Ana  County,  New 
Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action; 
Recreation  and  Public  Purposes  (R&PP) 
Act  classification. 

summary:  The  following  public  land  in 
Dona  Ana  County.  New  Mexico  has 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  Las  Cruces  Public  School  District 
under  the  provisions  of  the  R&PP  Act,  as 
amended  (43  U.S.C.  869  et  seq.): 
T.  22  S..  R.  2  E.,  NMPM 

Section  23,  NV4N'ANWy4SWy4, 
SWy4NWV4 

Containing  50.00  acres,  more  or  less. 

The  school  district  proposes  to  use  the 
subject  land  for  the  Onate  High  School 
site.  The  subject  land  has  been 
identified  for  disposal  in  the  BLM's 
Record  of  Decision  for  the  Southern  Rio 
Grande  Plan  Amendment  (December 
1986). 


EFFECTIVE  DATES:  Comments  on  the 
proposed  lease/conveyance  or 
classification  of  public  land  must  be 
submitted  on  or  before  September  26, 
1991. 

ADDRESSES:  Comments  should  be  sent 
to  the  Bureau  of  Land  Management,  Las 
Cruces  District  Office,  1800  Marquess, 
Las  Cruces,  New  Mexico  88005. 
FOR  FURTHER  INFORMATION  CONTACT 
Marvin  M.  James  at  the  address  above 
or  at  (505)  525-8228. 
SUPPLEMENTARY  INFORMATION:  The 
lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  All  valid  existing  rights  of  record. 

2.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

3.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

4.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals. 

Upon  publication  of  this  notice  in  the 
Federal  Register  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager,  Las  Cruces 
District  Office,  1800  Marquess.  Las 
Cruces,  New  Mexico  88005.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
becoi.  3  effective  60  days  from  the  date 
of  publication  of  this  notice. 

Dated:  Augsutl.  1991. 
CJ).  Sykes, 

Acting  District  Manager. 
[FR  Doc.  91-19096  Filed  8-9-91;  8:45  amj 

BILUNQ  COOC  4310-FB-M 


Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  Review  of  Draft  Recovery 
Plan  for  the  Black-capped  Vireo 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Document  availability; 

reopening  of  comment  period. 


summary:  The  U.S.  Fish  and  W 
Service  (Service)  gives  notice  t] 
comment  period  is  reopened  fo 
of  the  draft  recovery  plan  for  tl 
capped  Vireo  ( Vireo  atricapiJh 
reopening  of  the  comment  peril 
allow  all  interested  parties  to  s 
comments  on  the  draft  recover 

DATES:  The  comment  period  fo 
draft  recovery  plan  will  be  reo] 
August  12, 1991,  and  will  close 
27. 1991.  Comments  must  be  rei 
the  closing  date.  Any  comment 
received  after  the  closing  date 
be  considered  in  the  final  decii 
this  draft  recovery  plan. 

addresses:  Comments  and  mt 
should  be  sent  to  Robert  M.  Sh 
Fish  and  Wildlife  Service.  711 1 
Drive  East,  suite  252.  Arlington 
76011.  Comments  and  material 
will  be  available  for  public  ins 
by  appointment,  during  normal 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  COI 

Robert  Short  Field  Supervisor 
address  above). 

SUPPLEMENTARY  INFORMATION: 


The  black-capped  vireo  was 
the  Service  as  an  endangered  i 
1987.  The  species  is  threatened 
brown-headed  cowbird  [Molot 
which  parasitizes  vireo  nests,  1 
habitat  loss  due  to  urbanizatio 
management,  overbrowsing,  ai 
succession.  The  current  breedi 
extends  from  a  few  areas  in  w 
central  Oklahoma,  through  cer 
Texas  to  northern  Mexico  (Coi 
notice  of  the  availability  of  the 
recovery  plan  for  this  species  1 
published  in  the  Federal  Regis 
26693)  on  lune  10, 1991. 

The  Endangered  Species  Ac 
(Act),  as  amended  (16  U£.C.  1 
seq.)  provides  for  the  developr 
recovery  plans  for  listed  specii 
4(f)  of  the  Act.  as  amended  in 
requires  that  public  notice  and 
opportunity  for  public  review  < 
comment  be  provided  prior  to 
approval  of  a  new  or  revised  p 
Recovery  plans  describe  actio; 
considered  necessary  for  cons 
of  the  species,  establish  criteri 
recovery  levels  for  downlistini 
delisting  them,  and  estimate  ti 
cost  for  implementing  the  reco 
measures  needed. 

The  Service  will  consider  al 
information  presented  during  I 
comment  period  prior  to  apprc 
each  new  or  revised  Recovery 
Service  and  other  Federal  agei 
also  take  these  comments  into 
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How  consolidation  of 
isurface  ownership  for 
ibed  above,  where  there 
nineral  values  or  in  those 
e  the  reservation  of 
le  mineral  interest  in  the 
nterferes  with  or 
apriate  non-mineral 
:  the  lands  and  such 
ould  be  a  more  beneHcial 
)  than  its  mineral 

formation  concerning 
may  be  obtained  from 
ger,  Lower  Gila  Resource 
District  Office,  2015  West 
ad.  Phoenix,  Arizona 

tion  of  this  notice  in  the 
r,  the  mineral  interests 
e  will  be  segregated  to 
they  will  not  be  open  to 
nder  the  public  land 
the  mining  laws.  The 
ct  of  the  application 
either  upon  issuance  of  a 
document  of  conveyance 
interests,  upon  fmal 
application  or  two  years 
'  this  publication, 
rs  first. 

U991. 

'  Manager. 
Filed  &-9-91:  8:45  am) 
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Public  Purpose  Act 
3ona  Ana  County,  New 


of  Land  Management, 

jf  realty  action; 
Public  Purposes  (R&PP) 


oUowing  public  land  in 
ty.  New  Mexico  has 
and  found  suitable  for 
r  lease  or  conveyance  to 
*ublic  School  District 
ions  of  the  R&PP  Act,  as 
>.C.  869  et  seq.]: 
«1PM 
i'A,NWV*SWV*. 

I  acres,  more  or  less. 

itrict  proposes  to  use  the 
the  Onate  High  School 
land  has  been 
posal  in  the  BLM's 
on  for  the  Southern  Rio 
endment  (December 


EFFECTIVE  DATES:  Comments  on  the 
proposed  lease/conveyance  or 
classification  of  public  land  must  be 
submitted  on  or  before  September  26, 
1991. 

ADDRESSES:  Comments  should  be  sent 
to  the  Bureau  of  Land  Management,  Las 
Cruces  District  Office,  1800  Marquess, 
Las  Cruces,  New  Mexico  88005. 
FOR  FURTHER  INFORMATION  CONTACT 
Marvin  M.  James  at  the  address  above 
or  at  (505)  525-8228. 
SUPPLEMENTARY  INFORMATION:  The 
lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  All  valid  existing  rights  of  record. 

2.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

3.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

4.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals. 

Upon  publication  of  this  notice  in  the 
Federal  Register  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager,  Las  Cruces 
District  Ofiice,  1800  Marquess,  Las 
Cruces,  New  Mexico  88005.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
becoi.  3  effective  60  days  from  the  date 
of  publication  of  this  notice. 

Dated:  Augsutl,  1991. 
CJO.  Sykes, 

Acting  District  Manager. 
[FR  Doc.  91-19096  Filed  8-9-91;  8:45  am] 
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Fish  and  Wildlite  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  on  Review  of  Draft  Recovery 
Plan  for  the  Black-capped  Vireo 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

action:  Document  availability; 
reopening  of  comment  period. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
comment  period  is  reopened  for  review 
of  the  draft  recovery  plan  for  the  Black- 
capped  Vireo  [Vireo  atricapillus).  The 
reopening  of  the  comment  period  will 
allow  all  interested  parties  to  submit 
comments  on  the  draft  recovery  plan. 

DATES:  The  comment  period  for  this 
draft  recovery  plan  will  be  reopened 
August  12, 1991,  and  will  close  August 
27, 1991.  Comments  must  be  received  by 
the  closing  date.  Any  comments  that  are 
received  after  the  closing  date  may  not 
be  considered  in  the  final  decision  on 
this  draft  recovery  plan. 

ADDRESSES:  Comments  and  materials 
should  be  sent  to  Robert  M.  Short  U.S. 
Fish  and  Wildlife  Service,  711  Stadium 
Drive  East,  suite  252.  Arlington,  Texas 
76011.  Comments  and  materials  received 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Short  Field  Supervisor  (see 
address  above). 
SUPPUEMENTARY  INFORMATION: 

Background 

The  black-capped  vireo  was  listed  by 
the  Service  as  an  endangered  species  in 
1987.  The  species  is  threatened  by  the 
brown-headed  cowbird  [Molothrus  ater] 
which  parasitizes  vireo  nests,  and 
habitat  loss  due  to  urbanization,  range 
management  overbrowsing,  and 
succession.  The  current  breeding  range 
extends  from  a  few  areas  in  west- 
central  Oklahoma,  through  central 
Texas  to  northern  Mexico  (Coahuila).  A 
notice  of  the  availability  of  the  draft 
recovery  plan  for  this  species  was 
published  in  the  Federal  Register  (56  FR 
26693)  on  June  10, 1991. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  provides  for  the  development  of 
recovery  plans  for  listed  species.  Section 
4(f]  of  the  Act  as  amended  in  1988, 
requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  prior  to  final 
approval  of  a  new  or  revised  plan. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Service  will  consider  all 
information  presented  during  the  pubhc 
comment  period  prior  to  approval  of 
each  new  or  revised  Recovery  Plan.  The 
Service  and  other  Federal  agencies  will 
also  take  these  comments  into  account 


in  the  course  of  implementing  approved 
recovery  plans. 

The  comment  period  on  the  draft 
recovery  plan  originally  closed  on  July 
15, 1991.  The  Service  is  reopening  ^e 
comment  period  from  August  12, 1991,  to 
August  27, 1991.  Written  comments 
should  be  submitted  to  the  Service  office 
listed  in  the  addresses  section  above. 

Author 

The  primary  authority  of  this  notice  is 
Lorena  Wada,  U.S.  Fish  and  Wildhfe 
Service,  P.O.  Box  1306,  Albuquerque. 
New  Mexico  87103.  (505)  766-2914  or 
FTS  474-2914. 

Autbotity:  The  authority  for  this  action  it 
the  Endangered  Species  Act  (16  U.S.C  1381- 
1407;  18  U.S.C.  1531-1544;  16  U.S.C.  4201- 
4245;  Pub.  L  99-825, 100  Stat  3500;  unless 
otherwise  noted). 

Dated:  August  2. 1991. 
lamaa  A.  Young, 
Acting  Regional  Director. 
(FR  Doc.  91-18821  Filed  ft-&-ei;  a-45  am] 
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Minerals  Management  Service 

Outer  Continental  Shelf;  Locations  and 
Dates  of  Public  Hearings  Regarding 
ttie  Draft  Environmental  Impact 
Statement  for  the  Proposed 
Comprehensive  Outer  Continental 
Shelf  Natural  Gas  and  OH  Resource 
Management  Program  for  1992-1997 

On  August  1. 1991.  a  Federal  Register 
Notice  56  FR  36843  announced  the 
availability  of  the  draft  Environmental 
Impact  Statement  (EIS)  for  the 
Comprehensive  Outer  Continental  Shelf 
Natural  Gas  and  Oil  Resource 
Management  Program  for  1992-1997 
indicating  that  the  exact  dates,  times, 
and  locations  of  public  hearings  on  the 
draft  EIS  would  be  announced  at  a  later 
date.  This  notice  provides  that 
information. 

The  purpose  of  these  hearings  is  to 
receive  specific  comments  on  the 
adequacy  of  the  draft  EIS  and  to  provide 
the  Secretary  of  the  Interior  with 
additional  information  from  both  public 
and  private  sectors  to  help  evaluate 
fully  the  potential  environmental  effects 
of  the  proposed  program. 

The  public  hearings  are  scheduled  for 
the  following  dates  and  times  at  the 
following  locations: 
September  la  1991,  Minerals 
Management  Service,  Sixth  Floor 
Conference  Room,  949  East  36th 
Avenue.  Anchorage,  Alaska.  9  a.m.  to 
1  p.m..  Contact:  Michael  Baffrey,  (907) 
271-6677. 
September  10, 1991,  Wihnington  Hilton 
Hotel,  301  North  Water  Street 


Wilmington,  North  Carolina,  1  p.m.  to 
4  p.m.  and  6  p.m.  to  9  p.m..  Contact 
Keith  Good,  (703)  787-1052. 
September  11, 1991,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  New  Orleans, 
Louisiana,  2  p.m.  to  4  p.m..  Contact 
Janet  Diaz,  (504)  736-2540. 
September  12. 1991,  Marriott 
Lntemational  Airport  Hotel,  18700 
John  F.  Kennedy  Boulevard,  Houston, 
Texas,  7  p.m.  to  10  p.m..  Contact  Janet 
Diaz,  (504)  736-2540. 
September  17, 1991,  Gulf  Coast  Research 
Laboratory,  Ocean  Springs  Campus, 
Caylor  Building  Auditorium,  703  East 
Beach  Drive,  Ocean  Springs, 
Mississippi.  7  p.m.  to  10  p.m.,  Contact 
Janet  Diaz,  (504)  736-2540. 
September  18, 1991,  Ramada  Resort  600 
South  Beltline  Highway,  Mobile, 
Alabama,  7  p.m.  to  10  p.m..  Contact 
Janet  Diaz,  (504)  738-2540. 
September  la  1991,  Santa  Maria  Hilton 
Hotel,  3455  Skyway  Drive,  Santa 
Maria,  California,  1  p.m.  to  4  p.m.  and 
6  p.m.  to  9  p.m..  Contact:  Mike 
McCrary,  (805)  389-7865. 
September  19, 1991,  Holiday  Inn  Bay 
Beach,  51  Gulf  Breeze  Parkway,  Gulf 
Breeze,  Florida,  7  p.m.  to  10  p.m.. 
Contact  Janet  Diaz,  (504)  73ft-2540. 
Interested  individuals,  representatives 
of  organizations,  and  public  officials 
who  wish  to  testify  at  the  hearings  are 
requested  to  contact  the  person  listed 
above  for  the  particular  location  at  least 
5  days  prior  to  the  hearings.  Time 
limitations  may  make  it  necessary  to 
limit  the  length  of  each  oral  presentation 
to  5  minutes  or  less.  An  oral  statement 
may  be  supplemented,  however,  by  a 
more  complete  statement  which  should 
be  submitted  to  the  hearing  officer  at  the 
time  of  the  oral  presentation.  After  the 
presentation  of  oral  statements  by  those 
who  have  preregistered,  if  time  Is  still 
available  during  the  period  of  time  listed 
for  the  hearings,  other  individuals  will 
be  given  an  opportunity  to  be  heard. 

Written  comments  on  the  draft  EIS, 
including  comments  from  individuals 
unable  to  present  oral  statements  or  to 
attend  the  hearings,  will  be  accepted 
until  October  29, 1991.  All  written 
comments  should  he  mailed  to  the 
Director,  Minerals  Management  Service, 
381  Elden  Street  Mail  Stop  4320. 
Hemdon,  Virginia  22070-4817,  Attention: 
Debra  Purvis.  Hand  deliveries  to  the 
Department  of  the  Interior  may  be  made 
to  room  423a  1849  C  Street  NW., 
Washington,  DC  20240.  Specify  on  the 
envelope  or  package  "Comprehensive 
Program  draft  EIS."  Both  the  oral  and 
written  statements  will  be  given  equal 
consideration.  After  all  the  public 
hearing  testimony  and  written 
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conunents  on  the  draft  EIS  have  been 
reviewed  and  analyzed,  a  final  EIS  will 
be  prepared. 

Dated:  August  7. 1991. 

Thomas  Gemhofer, 

Associate  Director  for  Offshore  Minerals 
Management. 

[FR  Doc.  91-19080  Filed  8-9-91;  8:45  amj 
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National  Park  Service 

Meetings;  National  Park  System 
Advisory  Board's  History  Areas 
Committee,  and  National  Park  System 
Advisory  Board 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meetings  of  tlie 
National  Park  System  Advisory  Board 
and  of  the  Board's  History  Areas 
Committee. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  5  U.S.C.  appendix  (1988).  that 
meetings  of  the  National  Park  System 
Advisory  Board  and  of  its  History  Areas 
Committee  will  be  held  in  early  October, 
1991  in  Estes  Park,  Colorado. 

The  Board's  History  Areas  Committee 
will  convene  at  9  a.m.,  Saturday, 
October  5, 1991  in  McLaren  Hall,  which 
is  in  the  headquarters  complex  of  Rocky 
Mountain  National  Park,  along  route  36 
on  the  west  side  of  Estes  Park. 
Ad)oumment  will  be  at  about  5:30  p.m. 
A  primary  purpose  of  the  Committee's 
meeting  will  be  to  evaluate  studies  of 
historic  properties  in  order  to  advise  the 
full  National  Park  System  Advisory 
Board  at  their  meeting  on  the 
qualifications  of  properties  being 
proposed  for  National  Historic 
Landmark  designation,  and  to 
recommend  to  the  full  Board  those 
properties  that  the  Committee  finds 
meet  the  criteria  of  the  National  Historic 
Landmarks  program.  Also  to  be 
discussed  will  be  five  properbes 
proposed  for  study  as  potential 
additions  to  the  National  Park  System; 
for  these  jwoperties  the  Committee  will 
determine  from  existing  information  on 
hand  whether  to  urge  that  the  full  Board 
recommend  that  the  properties  be 
studied.  The  Committee  is  chaired  by 
Dr.  Holly  Anglin  Robinson  of 
Alpharetta,  Georgia. 

Presentations  and  discussions  will 
include  the  following  properties  being 
nominated  for  National  Historic 
Landmark  designation:  10  maritime 
properties  located  in  Connecticut, 
Florida,  Maine  and  New  York;  18 
women's  history  properties  located  in 
Alabama.  California,  the  District  of 
Columbia,  Florida,  Kentucky.  Maryland. 


Massachusetts,  Michigan,  New  Jersey, 
New  Mexico,  New  York,  Pennsylvania 
and  West  Virginia:  a  German  theater  in 
Wisconsin;  a  presidential  site  in  Texas; 
and  an  addition  to  a  site  in  Kansas 
relating  to  the  Constitution  theme  study. 
The  five  properties  being  reviewed  for 
possible  study  as  potential  additions  to 
the  National  Park  System  are  located  in 
Florida,  Montana,  South  Dakota  and 
Alaska  (2). 
The  meeting  of  the  full  National  Park 
'  System  Advisory  Board  will  convene  at 
1  p.m..  Sunday,  October  6, 1991  in  the 
Trail  Ridge  Room  of  the  Holiday  Inn  of 
Estes  Park,  101  South  Saint  Vrain  Street, 
Estes  Park,  Colorado  (junction  of  routes 
36  and  7),  continuing  until  about  5:30 
p.m.  The  Board  will  reconvene  at  8  a.m. 
the  next  morning,  Monday,  October  7. 
and  conclude  its  meeting  at  about  noon. 
In  addition  to  receiving  reports  and/or 
recommendations  from  its  History  Areas 
Committee  as  indicated  above,  the 
Board  will  also  receive  reports  and/or 
recommendations  from  its  other 
committees: 

— Natural  Areas  Committee  (three 
natural  areas  that  may  be  studied  for 
potential  inclusion  in  the  National 
Park  System  (located  in  North 
Carolina,  New  Jersey  and  New 
Mexico),  and  the  status  of  the 
National  Natural  Landmark  program); 
— Special  Projects  Committee 
(Columbus  Quincentennial,  park- 
related  tourism  and  perhaps  other 
topics);  and 
— Secretarial  Initiatives  Committee 
(Park  education,  volunteerism,  urban 
park  issues,  partnership  parks  and 
perhaps  other  topics). 
The  Board  will  also  be  addressed  by 
senior  personnel  of  the  Department  of 
the  Interior  and  the  National  Park 
Service.  Board  members  will  tour  Rocky 
Mountain  National  Park  on  October  5 
and  6.  The  Board  is  chaired  by  Mr. 
Bryan  Wagner  of  New  Orleans, 
Louisiana. 

The  business  meetings  of  both  the 
Board  and  its  History  Areas  Committee 
will  be  open  to  the  public.  Space  and 
facilities  to  accommodate  members  of 
the  public  are  limited  and  persons  will 
be  accommodated  on  a  first-come,  first- 
served  basis.  Anyone  may  file  with  the 
Board  or  its  History  Areas  Committee  a 
written  statement  concerning  matters  to 
be  discussed.  The  Chairmen  may  also 
permit  attendees  to  address  the 
Committee  or  Board,  but  may  restrict 
the  length  of  presentations  as  necessary 
to  allow  the  Committee  and  the  Board  to 
complete  their  agendas  within  the 
allotted  times. 

This  is  also  to  notify  all  concerned 
and  interested  parties  that  because  the 


Federal  Government's  Fiscal  Year  199? 
begins  on  October  1, 1991,  there  is  a 
possibility  that  budget  authority  may  not 
be  available  in  time  to  allow  these 
meetings  to  occur.  If  no  appropriation  or 
continuing  resolution  has  been  passed, 
or  if  budget  authority  is  for  any  other 
reason  not  available,  the  meetings  may 
be  canceled  on  very  short  notice.  Those 
planning  to  attend  may  telephone  Mr. 
David  L  Jervis.  Office  of  Policy, 
National  Park  Service,  (P.O.  Box  37127, 
Washington.  DC  20013-7127)  at  202-208- 
4030  on  October  1  or  2  to  ascertain 
whether  the  meetings  will  occur. 

Persons  wishing  further  information 
on  the  October  6-7  Board  meeting  may 
also  contact  Mr.  Jervis.  Anyone  wishing 
further  detail  on  the  potential  National 
Historic  Landmarks  to  be  discussed  at 
the  October  4  History  Areas  Committee 
meeting  may  contact  Mr.  Ben  Levy  or 
Ms.  Patty  Heiuy,  History  Division, 
National  Park  Service.  P.O.  Box  37127. 
Washington.  DC  20013-7127  (telephone 
202-343-8184).  Persons  wishing  further 
detail  on  either  the  natural  or  historic 
properties  being  reviewed  for  possible 
study  as  potential  additions  to  the 
National  Park  System  may  contact  Mr. 
Warren  Brown,  Park  Planning  and 
Protection  Division.  National  Park 
Service,  Washington,  DC  20013-7127 
(telephone  202-20a-4285). 

Draft  summary  minutes  of  the 
meetings  will  be  available  for  inspection 
about  12  weeks  after  the  meetings.  In 
room  122a  Main  Interior  Building,  18th 
and  C  Streets  NW..  Washington,  DC 
Herliert  S.  Cables.  Jr., 
Deputy  Director. 
(FR  Doc.  91-19008  Filed  8-8-91;  8:45  am) 
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JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committe*  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  the  o^ce  of 
the  Martin  E.  Segal  Company, 
Conference  Room  7A,  One  Paric  Avenue. 
New  York.  New  Yoric,  on  September  20, 
1991.  beginning  at  8:30  a.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  title  29  U.S.  Code,  section 
1242(a)(1)(B). 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463)  has  been 


made  that  the  subject  of  the  mi 
falls  within  the  exception  to  th 
meeting  requirement  set  forth  i 
U.S.  Code,  section  552b(c)(9)(B 
that  the  public  interest  require 
such  meeting  be  closed  to  publ 
participation. 

Dated:  August  7, 1091. 
Leslie  8.  Shapiro, 

Advisory  Committee  Management 
Joint  Board  for  the  Enrollment  of  A 
(FR  Doc.  91-19115  Filed  8-0-91;  8:< 
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DEPARTMENT  OF  JUSTICE 
(AAQ/A  Ordw  No.  49-91] 

Privacy  Act  of  1974;  New  Sya 
Records 

Pursuant  to  the  provisions  o 
Privacy  Act  of  1974  (5  U.S.C.  5 
notice  is  hereby  given  that  the 
Department  of  Justice  propose 
estabhsh  a  new  system  of  reci 
maintained  by  the  Immigratioi 
Naturalization  Service  (INS). 

The  Secondary  Verification 
Automated  Log  (SVAL),  JUST 
016,  is  a  new  off-line  personal 
system  of  records  for  which  n 
notice  consistent  with  the  pro 
5  U.S.C.  5S2a(e)  (4)  and  (11)  hi 
published. 

5  U.S.C.  552a(e)  (4)  and  (11) 
that  the  public  be  given  a  30-<i 
in  which  to  comment  on  the  n 
uses  of  a  proposed  system  of ! 
The  Office  of  Management  an 
(0MB),  which  has  oversight 
responsibility  under  the  Act,  i 
60-day  period  in  which  to  con 
review  of  the  system.  Therefo 
submit  any  comment  by  Septi 
1991.  This  public,  0MB  and  tl 
Congress  are  invited  to  submi 
comments  to  Patricia  E.  Neelj 
Assistant,  Systems  Policy  Sta 
Management  Division,  Depan 
Justice.  Washington.  DC  2053i 
1103  CAB  Building). 

In  accordance  with  5  U.S.C 
the  Department  has  provided 
this  system  to  0MB  and  the  C 

The  system  description  is  p 
below. 

Dated:  July  29, 1991. 
Hairy  H.  FUcklnger, 

Asaiatant  Attorney  General  for 
Administration. 

JU8TICC/INS-0ie 


Secondary  Verification  Au 
Log  (SVAL). 
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kiichigan.  New  Jersey, 
w  York,  Pennsylvania 
ia;  a  German  theater  in 
sidential  site  in  Texas; 
to  a  site  in  Kansas 
institution  theme  study, 
es  being  reviewed  for 
I  potential  additions  to 
(  System  are  located  in 
I,  South  Dakota  and 

'  the  full  National  Park 
Board  will  convene  at 
)ctober  6. 1991  in  the 
I  of  the  Holiday  Inn  of 
outh  Saint  Vrain  Street, 
ado  (junction  of  routes 
ling  until  about  5:30 
'ill  reconvene  at  8  a.m. 
,  Monday.  October  7. 
meeting  at  about  noon, 
eiving  reports  and/or 
}  from  its  History  Areas 
licated  above,  the 
jceive  reports  and/or 
i  from  its  other 

Committee  (three 
lat  may  be  studied  for 
lion  in  the  National 
icated  in  North 
Jersey  and  New 
le  status  of  the 
al  Landmark  program); 
J  Committee 
ncentennial,  park- 
and  perhaps  other 

Natives  Committee 
I,  volunteerism,  urban 
inership  parks  and 
opics). 

also  be  addressed  by 
3f  the  Department  of 
le  National  Park 
imbers  will  tour  Rocky 
li  Park  on  October  5 
is  chaired  by  Mr. 
New  Orleans, 

eetings  of  both  the 
tory  Areas  Committee 
e  public.  Space  and 
unodate  members  of 
ited  and  persons  will 
1  on  a  first-come.  Hrst- 
one  may  file  with  the 
ry  Areas  Committee  a 
concerning  matters  to 
Chairmen  may  also 
o  address  the 
rd,  but  may  restrict 
intations  as  necessary 
nittee  and  the  Board  to 
:ndas  within  the 

otify  all  concerned 
lies  that  because  the 


Federal  Government's  Fiscal  Year  199? 
begins  on  October  1. 1991,  there  is  a 
possibility  that  budget  authority  may  not 
be  available  in  time  to  allow  these 
meetings  to  occur.  If  no  appropriation  or 
continuing  resolution  has  been  passed, 
or  if  budget  authority  is  for  any  other 
reason  not  available,  the  meetings  may 
be  canceled  on  very  short  notice.  Those 
planning  to  attend  may  telephone  Mr. 
David  L  Jervis.  Office  of  Policy, 
National  Park  Service,  (P.O.  Box  37127. 
Washington,  DC  20013-7127)  at  202-208- 
4030  on  October  1  or  2  to  ascertain 
whether  the  meetings  will  occur. 

Persons  wishing  further  information 
on  the  October  6-7  Board  meeting  may 
also  contact  Mr.  Jervis.  Anyone  wishing 
further  detail  on  the  potential  National 
Historic  Landmarks  to  be  discussed  at 
the  October  4  History  Areas  Committee 
meeting  may  contact  Mr.  Ben  Levy  or 
Ma.  Patty  Henry.  History  Division. 
National  Park  Service,  P.O.  Box  37127. 
Washington.  DC  20013-7127  (telephone 
202-343-8164).  Persons  wishing  further 
detail  on  either  the  natural  or  historic 
properties  being  reviewed  for  possible 
study  as  potential  additions  to  the 
National  Park  System  may  contact  Mr. 
Warren  Brown,  Park  Planning  and 
Protection  Division.  National  Park 
Service.  Washington,  DC  20013-7127 
(telephone  202-208-^285). 

Draft  summary  minutes  of  the 
meetings  will  be  available  for  inspection 
about  12  weeks  after  the  meetings,  in 
room  122a  Main  Interior  Building,  18th 
and  C  Streets  ^rw..  Washington.  DC 
Herbert  S.  Obles,  Jr., 
Deputy  Director. 
[FR  Doc.  91-19008  Filed  8-9-W;  8:45  amj 

BHXmO  COOC  4910-70-M 


JOINT  BOARD  FOR  THE 
ENROLUyiENT  OF  ACTUARIES 

Advisory  Committe*  on  Actuarial 
Examinations;  Maetlng 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  the  office  of 
the  Martin  E.  Segal  Company, 
Conference  Room  7A,  One  Paric  Avenue, 
New  York,  New  Yoric,  on  September  20, 
1991,  beginning  at  8:30  a.m. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  title  29  U.S.  Code,  section 
1242(a)(1)(B). 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463)  has  been 


made  that  the  subject  of  the  meeting 
falls  within  the  exception  to  the  open 
meeting  requirement  set  forth  in  title  5 
U.S.  Code,  section  552b(c)(g)(B).  and 
that  the  public  interest  requires  that 
such  meeting  be  closed  to  public 
participation. 

Dated:  August  7, 1991. 
Leslie  S.  Shapiro, 

Advisory  Committee  Management  Officer. 
Joint  Board  for  the  Enrollment  of  Actuaries. 

(FR  Doc  91-19115  Filed  e-«-ei;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 
[AAQ/A  Order  Na  49-91] 

Privacy  Act  of  1974;  New  System  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a). 
notice  is  hereby  given  that  the 
Department  of  Justice  proposes  to 
establish  a  new  system  of  records  to  be 
maintained  by  the  Immigration  and 
Naturalization  Service  (INS). 

The  Secondary  Verification 
Automated  Log  (SVAL).  JUSTICE/INS- 
016,  is  a  new  off-line  personal  computer 
system  of  records  for  which  no  public 
notice  consistent  with  the  provisions  of 
5  U.S.C.  552a(e)  (4)  and  (11)  has  been 
published. 

5  U.S.C.  552a(e)  (4)  and  (11)  provide 
that  the  public  be  given  a  30-day  period 
in  which  to  comment  on  the  new  routine 
uses  of  a  proposed  system  of  records. 
The  Office  of  Management  and  Budget 
(0MB),  which  has  oversight 
responsibility  under  the  Act  requires  a 
60-day  period  in  which  to  conclude  its 
review  of  the  system.  Therefore,  please 
submit  any  comment  by  September  11, 
1991.  This  public,  0MB  and  the 
Congress  are  invited  to  submit  any 
comments  to  Patricia  E.  Neely,  Staff 
Assistant.  Systems  Policy  Staff,  Justice 
Management  Division.  Department  of 
Justice.  Washington.  DC  20536,  (Room 
1103  CAB  Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  on 
this  system  to  0MB  and  the  Congress. 

The  system  description  is  printed 
below. 

Dated:  July  29, 1991. 
Hury  H.  Flkklnser. 
Assistant  Attorney  General  for 
Adminiatration. 

JU8TICE/INS-0ie 

SVSmiNAMK 

Secondary  Verification  Automated 
Log  (SVAL). 


SVSTCM  locatiom: 

Central.  Regional,  District  and  other 
offices  of  the  Immigration  and 
NaUiralization  Service  (INS)  in  the 
United  States  as  detailed  in  JUSTICE/ 
INS-999. 

CATtoomes  op  nmmviouals  covemo  by  tms 
svstim: 

Immigrant  aliens  apply  for  Federal 
entitlements  for  whom  INS  receives  a 
Form  G-845,  Document  Verification 
request  which  is  submitted  by  Federal 
and  State  entitlements  agencies. 

CATEOOMES  OP  MCORDt  IN  THI  SYSTEM: 

Temporary  paper  records  include 
Form  GF-854  as  submitted  by  the 
entiUement  agencies  and  contain  the 
following  data:  Alien  name  and 
identifying  number,  name  of  the 
entiUement  agency,  and  immigration 
status  as  reported  by  the  alien  applicant 
INS  will  update  Form  G-845  with 
immigration  status  information  and 
return  it  to  the  entitiement  agency. 
However,  identical  data,  together  with 
Form  G-845  disposition  data,  will  be 
recorded  and  maintained  by  INS  on 
hard  and  floppy  disks  as  a  record  of 
secondary  verifications  made  by  the 
entiUement  agencies. 

AUTHOmrV  PON  MAINTBNANCE  OP  THE 
SVSTBM: 

8  U.S.C.  1255a,  8  U.S.Q  1324a.  8  U.S.C 
1360  and  42  U.S.C.  1320b-7. 

nmposE(s): 

The  SVAL.  JUSTICE/INS-016  system 
is  used  to  maintain  records  of  a  second 
attempt  by  entiUement  agencies  to 
verify  immigration  status  by  comparing 
paper  documents  (known  as  the 
"secondary  verification").  Secondary 
verification  is  conducted  where 
eligibility  for  certain  benefits  was  not  or 
could  not  be  confumed  through  direct 
access  to  an  INS  automated  database 
entiUed  "Alien  Status  Verification 
Index"  (ASVI).  JUSTICE/INS-009 
(known  as  the  "primary  verification"). 
Specifically,  INS  is  asked  to  compare 
the  entiUement  agency's  paper  record. 
Form  G-845  (which  contains  information 
provided  by  the  immigrant  aliens 
applying  for  Federal  entitlements),  with 
INS  paper  records;  complete  the  Form 
relative  to  immigration  status;  and 
return  it  to  the  entiUement  agency.  The 
SVAL.  JUSTlCE/INS-016  system  is 
maintained  to  track  the  Interim  and  final 
disposition  of  the  second  request  to 
verify  eligibility  which  may  require 
referral  to  an  INS  district  office. 


ROUTINE  USES  OP  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIOINQ  CATEQORIES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USCS: 

Relevant  information  contained  in  this 
system  of  records  may  be  disclosed  to 
the  following: 

A.  To  a  Federal.  State,  or  local 
government  agency  in  response  to  a 
request  for  information  on  the  status 
and/or  disposition  of  a  document 
verification  request  submitted  by  that 
agency. 

B.  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

C.  To  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POUOES  AND  PRACTICES  POW  STOWINO, 
RETRtEVINa,  ACCESSINO,  RETAMNta  ANO 
DISPOSINO  OP  RECORDS  IN  THE  SYSTCM: 

STORAQI: 

Until  they  have  been  processed  and 
returned  to  the  entiUement  agency, 
Forms  G-845  are  kept  in  a  CEud  index 
file.  Data  extracted  from  the  form  is 
stored  in  personal  computers  on  hard 
and  fioppy  disks. 

MTRIEVASIUTV: 

These  records  are  retrieved  by  serial 
number,  A-file  number  and/or  nape  of 
immigrant  applicant 

SAPCOUAROS: 

INS  offices  are  located  in  buildings 
under  guard  and  access  to  the  premises 
is  by  official  identification.  Access  to 
personal  computers  is  limited  to  INS 
employees  and  access  to  records  in  this 
system  is  further  restricted  Uut}ugh  user 
identification  and  discrete  password 
functions  to  assure  Uiat  accessibility  is 
limited. 

RETtNTKW  AND  disposal: 

Form  G-645  is  retained  long  enough  to 
complete  the  verification,  at  which  time 
the  form  is  returned  to  the  entiUement 
agency.  Completed  verifications  are 
archived  on  to  a  storage  disk  monthly 
and  desti^yed  five  (5)  years  after  Uie 
last  month  contained  on  the  disk. 
Disposition  authority  is  INS  Disposition 
Schedule  NI-85-90-3. 


Director,  Records  Management 
Branch.  Records  Systems  Division. 
Immigration  and  Natiiralization  Service, 
425  I  Stiwt  NW.,  Washington.  DC  20536. 
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NormcATiON  moccDums: 

Address  your  inquiries  about  the 
system  in  writing  to  the  system  manager 
identified  above. 

RCCOftDS  ACCESS  PROCEDURES: 

Make  all  requests  for  access  in  writing 
to  the  Freedom  of  Information  Act/ 
Privacy  Act  (FOIA/PA)  Officer  at  the 
nearest  INS  Office,  or  in  the  INS  office 
maintaining  the  desired  records  (if 
known)  by  using  the  List  of  Principal 
OfHces  of  the  Immigration  and 
Naturalization  Service  Appendix, 
JUSTICE/INS-999,  published  in  the 
Federal  Register.  Clearly  mark  the 
envelope  and  letter  "Privacy  Act 
Request."  Provide  the  A-file  number 
and/or  the  full  name  and  date  of  birth, 
with  a  notarized  signature  of  the 
individual  who  is  the  subject  of  the 
records,  and  a  return  address. 

CONTESTINa  RECORD  PROCEDURES: 

Direct  all  requests  to  contest  or 
amend  information  in  the  record  to  the 
FOIA/PA  Officer  at  one  of  the 
addresses  identified  above.  State  clearly 
and  concisely  the  information  being 
contested,  the  reason  for  contesting  it, 
and  the  proposed  amendment  thereof. 
Clearly  mark  the  envelope  and  letter 
"Privacy  Act  Request."  Provide  the  A- 
file  number  and/or  the  full  name  and 
date  of  birth,  with  a  notarized  signature 
of  the  individual  who  is  subject  of  the 
record,  and  a  return  address. 

RECORD  SOURCE  CATEOOmCS: 

Form  G-845,  Request  for  Document 
Verification  (furnished  by  entitlement 
agencies)  and  INS  immigration  status 
records. 

SYSTEM  EXEMPTS)  mOM  CERT  AM  PWOVISIOW 
Of  TMB  act: 

None. 

[PR  Doc.  91-18840  Rled  8-9^91;  8:45  amj 

MtUNO  COOC  4410-tO 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATIOM 

[Notic«»1-71) 

Agency  Report  Forms  Under  0MB 
Review 

AQENCY:  National  Aeronautics  and 
Space  Administration. 
ACnOM:  Notice  of  Agent  Report  Forms 
Under  OMB  Review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 


Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  O^cer  and  the  OMB 
Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  by 
September  11. 1991.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Mr.  D.  A.  Gerstner.  NASA 
Agency  Clearance  Officer.  Code  NTD, 
NASA  Headquarters.  Washington,  DC 
20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-0048),  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Shiriey  C  Peigare,  NASA  Reports 
Officer,  (703)  271-5542. 

Reports 

Title:  Patents. 

OMB  Number  2700-0048. 

Type  of  Request:  Revision. 

Frequency  of  Report  Annually. 

Type  of  Respondent  Non-Profit 

Number  of  Respondents:  3019. 

Responses  per  Respondent  1.0. 

Annual  Responses:  3019. 

Hours  per  Response:  \Xk 

Annual  Burden  Hours:  3019, 

Abstract-Need/Uses:  Reports  and 
records  regarding  patents  are  required 
to  comply  with  statutes  and  the  OMB 
and  NASA  implementing  regulations. 

August  6, 1991. 

D.  A.  Gerstner. 

Director,  IRM  Policy  Division. 

(PR  Doc  91-19073  Filed  8-»-91:  8^45  am] 

WLUNG  CODE  nie-ovii 


Notice  (91-72) 

Agency  Report  Forms  Under  OMB 
Review 

AOENCV:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report  Forms 
Under  OMB  Review. 

SUMMARY:  Under  tbe  provisions  of  the 
Paperwork  Reduction  Act  (44  UAC 
chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 


Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83*8). 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Oinficer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Paperwork  Reduction  Project 

DATES:  Comments  are  requested  by 
September  11, 1991.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Mr.  D.  A.  Gerstner,  NASA 
Agency  Clearance  Officer,  Code  NTD, 
NASA  Headquarters,  Washington,  DC 
20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-0052),  Washington,  DC  20503. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Shirley  C.  Peigare,  NASA  Reports 
Officer,  (703)  271-5542. 

Reports 

Title:  NASA  FAR  Supplement .  part  18- 
27.  Patents.  Data  and  Copyrights. 

OMB  Number:  2700-005Z 

Type  of  Request  Extension. 

frequency  of  Report  As  reportable 
action  occurs. 

Type  of  Respondent  State  or  local 
governments.  Businesses  or  other  for* 
profit.  Non-profit  institutions.  Small 
businesses  or  organizations. 

Number  of  Respondents:  1822 

Responses  per  Respondent  12. 

Annual  Responses:  2186. 

Hours  per  Response:  8. 

Annual  Burden  Hours:  17481. 

Abstract-Need/Uses:  Records  and 
reports  regarding  patents  and  data  are 
required  to  comply  with  statutes  and 
the  OMB  and  NASA  iraplemeoting 
regulations. 
Doited:  August  8, 1981. 

D.  A.  Gantner. 

Director,  JRM  Policy  Division. 

[FR  Doc.  91-19074  Filed  8-«-ei:  8:45  am} 

BIUJNQ  CODE  7S10-01-M 


NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUBLIC 
HOUSING 

Meeting 

AGENCY:  National  Commission  on 
Severely  Distressed  Public  Housing. 


ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  t) 
Federal  Advisory  Committee  At 
Law  92-463.  as  amended,  the  Nt 
Commission  on  Severely  Distres 
Public  Housing  announces  a  fori 
meeting  of  the  Commission. 

DATES:  Thursday,  August  15, 19( 
(Public  Hearing). 

ADDRESSES:  Hearing  Location:  S 
Rainier  Avenue  South,  Seattle 
Washington. 

FOR  FURTHER  INFORMATION  CON 

Carmelita  Pratt,  Administrative 
The  National  Commission  on  Se 
Distressed  Public  Housing,  1100 
NW.,  room  7121,  Washington,  D 
(202)  275-6933. 

TYPE  OF  MEETINQ:  Open. 

Due  to  scheduling  difficulties, 
notice  could  not  be  published  1! 
prior  to  this  meeting  as  required 
Federal  Advisory  Committee  A( 

CarmeliU  R.  Peatt, 

Administrative  Officer. 

(PR  Doc.  91-19054  Filed  8-9-91;  8:45 

BILUNO  CODE  e*M-07-«l 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-333-OM,  ASLBP  M 
645-02-OM,  FacWty  Operating  Ua 
DPR-59.  EA  91-053:  Docket  No.  5S 
SC.  ASLBP  Na  91-446-02-SC,  Ser 
Reactor  Operator  License  No.  SOI 
1,  EA  91-054] 

New  York  Power  Authority  ( Jai 
FitzPatrick  Nuclear  Power  Plan 
David  M.  Manning,  Senior  Rea< 
Operator;  Memorandum  and  O 
(Setting  Prehearing  Conferenc 

August  5. 1991. 

The  Board  will  conduct  a  pre! 
conference  in  these  proceedings 
beginning  at  9  a.m.  on  Septembc 
at  room  1221,  Federal  Building, 
South  Clinton  Street,  Syracuse, 
York.  All  parties  or  their  legal  c 
are  directed  to  attend. 

The  purpose  of  the  confereno 
identify  issues  for  hearing:  to  di 
any  need  for  discovery;  to  explc 
settlement  possibilities;  *  and  t( 


'  By  letter  of  Ibis  dale,  counsel  for  the 
Informed  memtien  of  the  Licensing  Boar 
possible  settlement  t>etween  the  Staff  an 
York  Power  Authority  is  under  discussio 
from  StafTs  letter  that  Mr.  Manning  is  nc 
participating  in  settlement  discussions. 
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Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 
Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83*8), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  0MB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
O^cer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  0MB 
Paperwork  Reduction  Project 

DATES:  Comments  are  requested  by 
September  11, 1991.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  0MB  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  Mr.  D.  A.  Gerstner,  NASA 
Agency  Clearance  Officer,  Code  NTD, 
NASA  Headquarters,  Washington,  DC 
20546;  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2700-0052),  Washington,  DC  20503. 
FOR  FURTHER  INF0RMAT10M  CONTACT 

Shirley  C.  Peigare.  NASA  Reports 
Officer,  (703)  271-5542. 

Reports 

Title:  NASA  FAR  Supplement ,  part  18- 
27,  Patents,  Data  and  Copyrights. 

OMB  Number  2700-0052. 

Type  of  Request  Extension. 

Frequency  of  Report  As  reportable 
action  occurs. 

Type  of  Respondent  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Non-profit  institutions.  Small 
businesses  or  organizations. 

Number  of  Respondents:  1822 

Responses  per  Respondent  1.2. 

Annual  Responses:  2188. 

Hours  per  Response:  8. 

Annual  Burden  Hours:  17491. 

Abstract-Need/Uses:  Records  and 
reports  regarding  p>atents  and  data  are 
required  to  comply  with  statutes  and 
the  OMB  and  NASA  implementing 
regulations. 

Dated:  August  6, 1991. 
D.  A.  Gantner, 

Director,  JRM  Policy  Division. 

[FR  Doc  91-19074  Filed  8-«-91;  *45  am) 

BIUJNQ  CODE  7SW-41-M 


NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUBLIC 
HOUSING 

Meeting 

AOENCV:  National  Commission  on 
Severely  Distressed  Public  Housing. 


action:  Notice  of  meeting. 


summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463.  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  announces  a  forthcoming 
meeting  of  the  Commission. 

dates:  Thursday,  August  15, 1991  9:30-3 
(Public  Hearing). 

addresses:  Hearing  Location:  9201 
Rainier  Avenue  South,  Seattle 
Washington. 

FOR  FURTHER  INFORMATION  CONTACr. 

Carmelita  Pratt,  Administrative  Ofiicer, 
The  National  Commission  on  Severely 
Distressed  Public  Housing,  1100  L  Street 
NW..  room  7121,  Washington.  DC  20005 
(202)  275-6933. 

TYPE  OF  MEETiNO:  Open. 

Due  to  scheduling  difficulties,  this 
notice  could  not  be  published  15  days 
prior  to  this  meeting  as  required  by 
Federal  Advisory  Committee  Act. 

Carmelita  R.  Pratt, 

Administrative  Officer. 

[PR  Doc  91-19054  Filed  8-9-91;  ft4S  am) 

BILUNO  CODE  e*W-07-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-333-OM,  ASLBP  No.  91- 
645-02-OM,  FadNty  Operating  License  No. 
DPR-59,  EA  91-053;  Oocfcet  No.  $5-8«15- 
SC,  ASLBP  No.  91-646-02-SC.  S«nK>r 
Reactor  Operator  License  Na  SOP-10561- 
1,EA  91-054) 

New  York  Power  Authority  (James  A. 
FitzPatrick  Nuclear  Power  Plant)  and 
David  M.  Manning,  Senior  Reactor 
Operator;  Memorandum  and  Order 
(Setting  Prehearing  Conference) 

August  5, 1991. 

The  Board  will  conduct  a  prehearing 
conference  in  these  proceedings 
beginning  at  9  a.m.  on  September  5, 1991 
at  room  1221,  Federal  Building,  100 
South  Clinton  Street,  Syracuse,  New 
York.  All  parties  or  their  legal  counsel 
are  directed  to  attend. 

The  purpose  of  the  conference  is  to 
identify  issues  for  hearing;  to  discuss 
any  need  for  discovery;  to  explore 
settlement  possibilities;  *  and  to  set  a 


■  By  letter  of  (bia  dale,  counael  for  the  NRC  Staff 
informed  memben  of  the  Licensing  Board  that  a 
possible  settlement  between  the  Staff  and  New 
York  Power  Authority  is  under  discussion.  We  infer 
from  StafTs  letter  that  Mr.  Manning  is  not 
participating  in  settlement  discussions. 


schedule  for  any  other  prehearing 
business. 

Bethesda.  Maryland,  August  5, 1991. 

For  the  Atomic  Safety  and  Licensing  Board. 
Ivan  W.  Smith, 

Chairman,  Administrative  Law  Judge. 
[FR  Doc.  91-19088  Filed  8-9-91;  8:45  am] 

SNJJMO  CODC  7MIM1-II 

[Docket  No.  50-312] 

Sacramento  Municipal  Utility  District 
(Rancho  Seco  Nuclear  Generating 
Station);  Exemption 

I 

By  letter  of  December  28, 1989,  and 
supplements  of  March  30, 1990  and  )une 
24, 1991,  the  Sacramento  Municipal 
Utility  District  (SMUD,  the  licensee), 
owner  and  operator  of  the  Rancho  Seco 
Nuclear  Generating  Station,  requested 
an  exemption  concerning  requirements 
of  several  secdons  of  part  55  of  title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR  part  55)  concerning  operator 
written  examinations,  operating  tests, 
conditions  of  licenses,  and 
requalification  program  requirements. 
The  facility  is  a  pressurized  water 
reactor  located  in  Sacramento  County, 
California,  and  is  currently  defueled. 

Sections  55.41.  55.43,  55.45,  and  55.59 
of  10  CFR  part  55  pertain  to  the  content 
required  in  written  examinations  and 
operating  tests  and  the  requirements  for 
requalifying  operators  and  senior 
operators.  Sections  55.53(e)  and 
55.53(f)(2)  delineate  the  requirements  for 
operators  to  maintain  active  proficiency. 

The  10  CFR  part  50  licensee  (SMUD) 
is  requesting  this  exemption  from  10 
CFR  part  55  (Operators'  Licenses) 
because  part  55  delineates  the  operator 
training  and  requalification 
requirements  that  the  part  50  Ucensee 
must  follow  in  the  course  of  granting 
and  maintaining  operators'  licenses. 

n 

The  licensee's  proposed  action 
includes  exemptions  to  §§  55.41,  55.43, 
55.45,  and  55.59  of  10  CFR  part  55  only  to 
the  extent  that  these  regulations 
pertaining  to  power  operations  of  a 
nuclear  facility  in  the  course  of  granting 
and  maintaining  of  operators'  licenses 
for  operating  power  reactors.  In 
addition,  the  proposed  action  includes 
an  exemption  to  §  55.53(e)  to  the  extent 
that  the  regulation  applies  to  an 
operating  facility  and  that  it  requires 
that  "the  licensee  shall  actively  perform 
the  functions  of  an  operator  or  senior 
operator  on  a  minimum  of  seven  8-hour 
or  five  12-hour  shifts  per  calendar 
quarter."  The  licensee's  proposed  action 
would  reduce  the  requirement  for 


actively  performing  operator  and  senior 
operator  functions  to  4-hours  per 
calendar  quarter.  As  weU,  the  proposed 
action  includes  an  exemption  to 
{  55.53(f)(2)  to  allow  the  completion  of 
one  shift  (instead  of  40  hours)  under  the 
direction  of  an  operator  or  senior 
operator  to  regain  an  active  status. 

The  licensee's  request  for  exemption 
from  these  regulations  is  based  on  (1) 
the  cessation  of  power  operation  at 
Rancho  Seco  on  June  7, 1989.  (2)  the 
completion  of  defueling  the  reactor  on 
December  8  1989,  and  (3)  the 
Commission's  issuance  of  a 
Confirmatory  Order  on  May  2, 1990, 
prohibiting  refueling  at  Rancho  Seco 
without  first  receiving  approval  from  the 
NRC.  Defueling  the  reactor  was  the  last 
major  action  associated  with  a  normal 
operational  nuclear  facility.  The 
requirements  of  10  CFR  part  55  for 
granting  and  maintaining  operators' 
licenses  are  designed  for  operating 
power  reactors.  With  Rancho  Seco  in  a 
defueled  condition  and  unable  to  refuel 
without  NRC  approval,  the  facility  is  in 
a  static  condition  with  little  or  no 
change  in  daily  operating  activities. 
Additionally,  the  knowledge  required  of 
operators  and  senior  operators  in  a 
defueled  status  is  far  less  than  that 
required  for  an  operating  facility; 
therefore,  far  less  time  sctively 
performing  operator  functions  would  be 
required  each  calendar  quarter  in  order 
to  maintain  a  proficient  status  for  the 
more  limited,  non-operating  duties  to  be 
performed.  Likewise,  far  less  time  would 
be  required  for  an  operetor  to  regain  his 
proficiency  for  such  limited  duties  if  he 
failed  to  meet  the  minimum  proficiency 
time. 

The  proposed  exemption  does  not 
affect  the  risk  of  facility  accidents 
because  of  the  defueled  condition  of  the 
plant.  With  the  reactor  vessel  defueled 
and  the  licensee  not  intending  to  resume 
power  operation  at  Rancho  Seco,  there 
are  no  longer  any  credible  design  basis 
accidents  associated  with  an  operating 
plant  from  start-up  through  fidl-power 
operation.  The  design  basis  accidents 
for  a  nuclear  facihty  in  a  defueled 
condition  are  all  associated  with  the 
loss  of  the  pool  water  inventory  or  with 
fuel  handling.  Because  of  the  geometric 
storage  arrangement  of  the  fuel 
assemblies  tmder  water,  a  criticality 
accident  is  not  considered  credible.  In 
addition,  the  Confirmatory  Order  of  May 
2, 1990,  prohibiting  movement  of  the  fuel 
to  the  reactor  further  diminishes  the 
possibility  for  a  fuel  handling  accident 

With  the  reactor  defueled,  the 
operators  will  primarily  monitor  and 
maintain  the  spent  fuel  pool  storage 
facility  to  ensure  that  the  special  nuclear 
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material  continues  to  be  safely  stored  to 
ensure  that  the  public  health  and  safety 
is  not  compromised.  This  exemption 
would  enable  the  licensee  to  continue  to 
train  operators  for  their  principal 
activities  in  the  defueled  condition 
without  expending  excessive  resources 
and  time  training  on  unrelated  power 
activities.  The  training  which  remains 
relevant  to  the  defueled  status,  and  a 
requirement  to  perform  operator  and 
senior  operator  functions  for  4  hours 
each  calendar  quarter  to  maintain  active 
proficiency,  ensure  the  protection  of  the 
public  health  and  safety  and  are 
consistent  with  the  defueled  condition  of 
the  faciUty. 

The  NRC  promulgated  the 
requirements  of  10  CFR  part  55  on  the 
assumption  that  the  operators  licensed 
would  be  controlling  an  operating 
facility  which  would  experience 
transients  and  malfunctions  from 
routine  start-up  through  full-power 
operation.  Requiring  operator  training  in 
areas  that  would  benefit  them  only 
during  power  operations  and  requiring 
an  inordinate  amount  of  active 
performance  of  functions  in  a  defueled 
status  to  maintain  proficiency  as  well  as 
to  regain  proficiency  will  not 
significantly  enhance  or  increase  the 
capability  needed  by  licensed  operators 
at  Rancho  Seco  to  maintain  safety  imder 
permanently  defueled  plant  conditions. 
A  special  circumstances,  as  defined  in 
10  CFR  50.12(a](2)(ii).  exists  in  that 
application  of  the  regulations  that 
pertain  to  power  operations  would  not 
serve  the  underlying  purpose  of  the 
rules. 

For  these  reasons,  the  staff  finds  the 
licensee  has  pro\'ided  an  acceptable 
basis  to  authorize  the  granting  of  an 
exemption  in  accordance  with  the 
provisions  of  10  CFR  55.11. 

lU 

Accordingly,  the  Commission  has 
determined  that  in  accordance  with  10 
CFR  55.11,  this  exemption  is  authorized 
by  law  and  will  not  endanger  life  or 
property  and  is  in  the  public  interest. 
The  Commission  further  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2)(ii),  are  present  to  justify 
the  exemption.  The  referenced  special 
circumstances  pertain  to  exemptions  to 
regulations  which  do  not  alter  the 
underlying  purpose  of  the  regulations. 

Based  on  the  foregoing,  the 
Commission  hereby  grants  an  exemption 
as  described  in  Section  II  above  from 
S§  55.41,  55.43.  55.45,  55.53(e),  55.53(f)(2), 
and  55.59  of  10  CFR  part  55,  only  to  the 
extent  that  these  regulations  pertain  to 
power  operations  of  a  nuclear  facihty;  in 
the  case  of  S  55.53(e)  that  the  regulation 
requires  seven  8-hour  shifts  or  five  12- 


hour  shifts  per  calendar  quarter  to 
maintain  active  operator  and  senior 
operator  proficiency;  and  in  the  case  of 
S  55.53(f)(2)  that  the  regulation  requires 
40  hours  of  shift  functions  under  the 
direction  of  an  operator  or  senior 
operator  to  regain  an  active  status. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (56  FR  37242. 
August  5, 1991). 

This  exemption  is  effective  upon 
issuance  and  shall  continue  in  effect  so 
long  as  the  Confirmatory  Order  to 
License  No.  DPR-54  dated  May  2. 1990, 
remains  in  effect.  Removing  the  Order 
by  the  NRC  shall  nullify  the  exemption 
and  require  full  compliance  with  10  CFR 
part  55  in  its  entirety,  unless  a  further 
exemption  is  requested  and 
subsequently  granted. 

Dated  at  Rockville.  Maryland  this  5th  day 
of  August  1991. 

For  the  Nuclear  Regulatory  CommiBsion. 
Denniii  M.  Crutchfield, 
Director,  Division  of  Advanced  Reactors  and 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc  91-19089  Filed  8-9-91;  8:45  am] 

WLUNQ  CODE  7SWM)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-29524;  File  No.  SR-CSE- 
91-03] 

Self-Regulatory  Organizations;  Order 
Granting  Partial  Accelerated  Approval 
of  Proposed  Rule  Change  and  Filing  of 
Amendment  by  ttte  Cincinnati  Stock 
Exchange  Relating  to  the  Extension  of 
a  Pilot  for  Pref erencing  of  Public 
Agency  Market  and  Marketable  Umit 
Orders  by  Approved  Dealers  and 
Other  Proprietary  Members 

Au^st  5. 1991. 

I.  Introduction 

On  July  15. 1991.  the  Cincinnati  Stock 
Exchange.  Inc.  ("CSE")  submitted  a 
proposed  rule  change  to  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").  15  U.S.C.  78s(b)(l).  and 
rule  19b-4  thereunder,  and  an 
amendment  thereto  on  July  29, 1991.' 


'  See  letter  from  Kevin  S.  Fogarty.  Vice  President. 
Market  Regulation,  CSE.  to  Christine  Salcach. 
Branch  Chief,  National  Market  System  Branch. 
Division  of  Market  Regulation.  Securities  and 
Exchange  Commission,  dated  July  29, 1991  ("July 
Letter"). 


The  CSE  requests  accelerated  approval 
of  a  six-month  extension  of  paragraphs 
(u).  (1)  and  (m)  of  Exchange  Rule  11.9. 
which  modify  the  Exchange's  time 
priority  rules,  establishing  a  six-month 
pilot  preferencing  rule.*  In  addition,  the 
CSE  requested  approval  for  an 
amendment  to  nde  11.9  to  remove  the 
limit  on  the  number  of  issues  a 
Designated  Dealer  can  preference  during 
the  pilot  period. 

The  preferencing  rule  modifies  the 
Exchange's  time  priority  rules  to  permit 
a  market  maker  to  act  as  Dealer  of  the 
Day  and  have  priority  over  same-priced 
market  maker  or  professional  agency 
interest  entered  prior  in  time  to  his  bid 
or  offer  when  the  market  maker  is 
interacting  with  public  agency  market 
and  marketable  limit  orders  that  he  or 
she  represents  as  agent.  The  CSE 
intended  the  original  proposal  to 
provide  market  makers  with  the  ability 
to  retain  and  execute  their  internal  order 
flow  at  the  best  bid  or  offer,  provided 
the  public  limit  orders  on  the  book  have 
been  executed  at  that  price.  The  time 
priority  rule  was  designed  to  create 
incentives  for  a  market  maker/dealer  to 
direct  his  or  her  own  retail  order  flow  to 
the  Exchange,  permitting  the  market 
maker/dealer  to  preference  itself  over 
other  professionals  with  respect  to  order 
flow  that  the  market  maker/dealer  is 
directing  to  the  Exchange. 

Originally,  as  a  condition  of 
Commission  approval  of  the 
preferencing  rule,  the  CSE  agreed  to 
propose  the  rule  on  a  six-month  pilot 
basis  and  amend  the  proposal  to 
address  Commission  concerns 
regarding:  (1)  Short-sale  arbitrage 
programs;  (2)  payment  for  order  flow;  (3) 
the  number  of  issues  that  a  Designated 
Dealer  could  preference  during  the 
period  of  the  pilot;  and  (4)  length  of 
service  as  a  Designated  Dealer.  To 
prevent  the  use  of  preferencing  to 
facilitate  program  trading,  the  CSE 
agreed  to  limit  to  60  the  number  of 
issues  that  a  Designated  Dealer  could 
Preference.  The  CSE.  however,  has 
requested  approval  of  an  amendment  to 
the  preferencing  rule  that  would  remove 
the  limit  on  the  number  of  issues  a 
Designated  Dealer  may  preference  for 
the  remainder  of  the  pilot  period. 
Although  the  CSE  originally  requested 
accelerated  approval  of  this  aspect  of 
the  proposal,  the  exchange  amended  its 
filing  to  request  accelerated  approval 
only  for  the  extension  of  the  pilot 
period.' 


*  See  Securities  Exchange  Act  Release  No.  28886 
(February  7. 1991).  56  FR  S854. 
»  See  July  Letter. 


II.  Descriptian  of  the  Proposal  e 
Exchange  Rationale 

The  purpose  of  the  proposed 
change  is  tu  extend  for  six  mon 
original  six-month  pilot  for  CSI 
preferencing  rule.  The  CSE  stat 
has  sought  to  increase  the  amo 
retail  business  transacted  on  th 
Exchange.  The  CSE's  preferenc 
proposal  is  an  attempt  to  attrac 
business,  with  attendant  impro 
in  efficiency  and  liquidity,  to  th 
Exchange.  In  addition,  the  CSE 
that,  although  preferenced  trad 
been  growing  since  its  introduc 
April,  preferenced  trading  for  tl 
of  June  still  accounted  for  less  < 
of  the  Exchange's  average  daih 
volume.  Therefore  the  Exchang 
believes  that  it  may  be  useful  f< 
Commission  to  extend  the  pilol 
and  defer  final  judgment  on  the 
until  more  experience  has  beer 
with  its  operation. 

Finally,  as  stated  above,  the 
agreed  to  limit  to  sixty  the  num 
issues  that  a  Designated  Dealei 
preference  during  the  original  f 
period.  The  pilot  is  ending,  and 
states  that  no  dealer  has  prefer 
anything  approaching  60  issues 
Nonetheless,  the  CSE  states  thi 
has  been  expressed  in  preferen 
issues  in  numbers  greater  than 
Therefore,  the  CSE  has  request 
it  is  not  possible  to  provide  ace 
approval  for  SR-CSE-91-03  as 
Commission  give  partial  accele 
approval,  reserving  decision  or 
sixty-issues  cap  until  the  comn 
period  has  ended,  so  that  as  so 
possible  during  the  extension  c 
pilot,  it  be  allowed  to  determin 
of  the  circumstances  as  they  ai 
number  of  issues  a  Designated 
can  preference.  As  a  condition 
removing  the  sixty-issues  limiti 
CSE  has  agreed  to  provide  the 
Commission  with  the  following 
information  during  the  extensi( 
pilot  to  aid  the  Commission  in 
evaluating  the  effect  of  lifting  t 
issue  cap:  (1)  a  hst  indicating  h 
Designated  Dealers  are  prefere 
more  than  sixty  issues;  (2)  a  lis 
identifying,  in  each  such  case,  I 
being  preferenced;  and  (3)  repo 
indicating  the  volume  prefereni 
each  issue.  Further,  the  CSE  ha 
that,  if  the  Commission  request 
would  provide  available  infom 
relating  to  specific  intervals  of 


•  The  CSE  stated  in  tt»  July  Letter  tha 
request  confidentiul  treatment  on  all  inf 
fiuiiished  wttli  regard  to  the  slxty-isaue 
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ndar  quarter  to 
srator  and  senior 
y;  and  in  the  case  of 
e  regulation  requires 
actions  under  the 
rator  or  senior 
m  active  status. 
FR  51.32,  the 
;termined  that  the 
!mption  will  have  no 
}n  the  quality  of  the 
It  (56  FR  37242. 

8  effective  upon 
continue  in  effect  so 
latory  Order  to 
4  dated  May  2. 1990. 
Removing  the  Order 
ullify  the  exemption 
npliance  with  10  CFR 
ty.  unless  a  further 
isted  and 
:ed. 

Maryland  this  5th  day 

gulatory  CommiBsion. 

1 

Advanced  Reactors  and 

ce  of  Nuclear  Reactor 

ed  8-9-91:  8:45  am] 


EXCHANGE 


124;  FH«  No.  SR-CSE- 

rganizations;  Order 
ccelerated  Approval 
Change  and  Filing  of 
m  Cincinnati  Stock 
g  to  the  Extension  of 
ncing  of  Public 
Id  Marketable  Umit 
'ed  Dealers  and 
Members 


,  the  Cincinnati  Stock 
SE")  submitted  a 
ige  to  the  Securities 
nmission 

irsuant  to  section 
Luities  Exchange  Act 
U.S.C.  78s(b)(l).  and 
der.  and  an 

0  on  July  29. 1991. » 

in  S.  Fogarty.  Vice  President, 

1  to  Christine  Sakach, 
Market  System  Branch. 
Illation.  Securities  and 
dated  July  29. 1991  ("July 


The  CSE  requests  accelerated  approval 
of  a  six-month  extension  of  paragraphs 
(u).  (1)  and  (m)  of  Exchange  Rule  11.9, 
which  modify  the  Exchange's  time 
priority  rules,  establishing  a  six-month 
pilot  preferencing  rule.*  In  addition,  the 
CSE  requested  approval  for  an 
amendment  to  rule  11.9  to  remove  the 
limit  on  the  number  of  issues  a 
Designated  Dealer  can  preference  during 
the  pilot  period. 

The  preferencing  rule  modifies  the 
Exchange's  time  priority  rules  to  permit 
a  market  maker  to  act  as  Dealer  of  the 
Day  and  have  priority  over  same-priced 
market  maker  or  professional  agency 
interest  entered  prior  in  time  to  his  bid 
or  offer  when  the  market  maker  is 
interacting  with  public  agency  market 
and  marketable  limit  orders  that  he  or 
she  represents  as  agent.  The  CSE 
intended  the  original  proposal  to 
provide  market  makers  with  the  ability 
to  retain  and  execute  their  internal  order 
flow  at  the  best  bid  or  offer,  provided 
the  public  limit  orders  on  the  book  have 
been  executed  at  that  price.  The  time 
priority  rule  was  designed  to  create 
incentives  for  a  market  maker/dealer  to 
direct  his  or  her  own  retail  order  flow  to 
the  Exchange,  permitting  the  market 
maker/dealer  to  preference  itself  over 
other  professionals  with  respect  to  order 
flow  that  the  market  maker/dealer  is 
directing  to  the  Exchange. 

Originally,  as  a  condition  of 
Commission  approval  of  the 
preferencing  rule,  the  CSE  agreed  to 
propose  the  rule  on  a  six-month  pilot 
basis  and  amend  the  proposal  to 
address  Commission  concerns 
regarding:  (1)  Short-sale  arbitrage 
programs;  (2)  payment  for  order  flow;  (3) 
the  number  of  issues  that  a  Designated 
Dealer  could  preference  during  the 
period  of  the  pilot;  and  (4)  length  of 
service  as  a  Designated  Dealer.  To 
prevent  the  use  of  preferencing  to 
facilitate  program  trading,  the  CSE 
agreed  to  limit  to  60  the  number  of 
issues  that  a  Designated  Dealer  could 
Preference.  The  CSE,  however,  has 
requested  approval  of  an  amendment  to 
the  preferencing  rule  that  would  remove 
the  limit  on  the  number  of  issues  a 
Designated  Dealer  may  preference  for 
the  remainder  of  the  pilot  period. 
Although  the  CSE  originally  requested 
accelerated  approval  of  this  aspect  of 
the  proposal,  the  exchange  amended  its 
filing  to  request  accelerated  approval 
only  for  the  extension  of  the  pilot 
period.' 


II.  Description  of  the  Proposal  and 
Exchange  Rationale 

The  purpose  of  the  proposed  rule 
change  is  tu  extend  for  six  months  the 
original  six-month  pilot  for  CSFs 
preferencing  rule.  The  CSE  states  that  it 
has  sought  to  increase  the  amount  of 
retail  business  transacted  on  the 
Exchange.  The  CSE's  preferencing 
proposal  is  an  attempt  to  attract  more 
business,  with  attendant  improvements 
in  efficiency  and  liquidity,  to  the 
Exchange.  In  addition,  the  CSE  states 
that,  although  preferenced  trading  has 
been  growing  since  its  introduction  in 
April,  preferenced  trading  for  the  month 
of  June  still  accoimted  for  less  than  5% 
of  the  Exchange's  average  daily  trading 
voliune.  Therefore  the  Exchange 
believes  that  it  may  be  useful  for  the 
Commission  to  extend  the  pilot  period 
and  defer  findl  judgment  on  the  rule 
until  more  experience  has  been  obtained 
with  its  operation. 

Finally,  as  stated  above,  the  CSE 
agreed  to  limit  to  sixty  the  number  of 
issues  that  a  Designated  Dealer  could 
preference  during  the  original  pilot 
period.  The  pilot  is  ending,  and  the  CSE 
states  that  no  dealer  has  preferenced 
anything  approaching  60  issues. 
Nonetheless,  the  CSE  states  that  interest 
has  been  expressed  in  preferencing 
issues  in  numbers  greater  than  this. 
Therefore,  the  CSE  has  requested  that,  if 
it  is  not  possible  to  provide  accelerated 
approval  for  SR-CSE-91-03  as  filed,  the 
Commission  give  partial  accelerated 
approval,  reserving  decision  on  the 
sixty-issues  cap  until  the  comment 
period  has  ended,  so  that  as  soon  as 
possible  during  the  extension  of  the 
pilot,  it  be  allowed  to  determine,  in  light 
of  the  circumstances  as  they  arise,  the 
number  of  issues  a  Designated  Dealer 
can  preference.  As  a  condition  of 
removing  the  sixty-issues  limitation,  the 
CSE  has  agreed  to  provide  the 
Commission  with  the  following 
information  during  the  extension  of  the 
pilot  to  aid  the  Commission  in 
evaluating  the  effect  of  lifting  the  six- 
issue  cap:  (1)  a  list  indicating  how  many 
Designated  Dealers  are  preferencing  in 
more  than  sixty  issues;  (2)  a  list 
identifying,  in  each  such  case,  the  issues 
being  preferenced;  and  (3)  reports 
indicating  the  volume  preferenced  in 
each  issue.  Further,  the  CSE  has  stated 
that,  if  the  Commission  requests  it,  it 
would  provide  available  information 
relating  to  specific  intervals  of  time.'* 


*  See  Securities  Exchange  Act  Release  No.  28886 
(February  7. 1991).  56  FR  5854. 

*  See  )uly  Letter. 


*  The  CSE  stated  in  Its  July  Letter  that  it  wfU 
request  confidential  treatment  on  all  infomtation 
furnished  with  regard  to  the  sixty-issue  cap. 


ni.  Discussion 

The  Commission  finds  that  the 
extension  of  the  pilot  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  apphcable  to  the  Exchange. 
Specifically,  the  proposal  is  consistent 
with  section  6(b)(5)  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  Commission  believes  that 
the  proposal  addresses  the  CSE's 
legitimate  desire  to  attract  additional 
business  to  the  exchange. 

The  Commission  finds  good  cause  for 
approving  the  extension  of  the  pilot  for 
an  additional  six  months  effective  upon 
termination  of  the  original  pilot  of 
August  7. 1991,  whish  is  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing.  The 
Commission  believes  that  accelerated 
approval  will  help  the  CSE  continue  its 
preferencing  program  without 
interruption  to  participating  dealers. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington.  E>C  20549. 
Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  original 
and  amended  proposed  rule  change  that 
are  filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C  552,  will  be  available  for 
inspection  and  copying  at  the  principle 
office  of  the  above-referenced  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  be  submitted  by 
September  3, 1991. 

VI.  Conclusioo 

Based  on  the  foregoing,  the 
Commission  has  concluded  that  the 
extension  of  the  pilot,  as  it  is  the  same 
as  the  original  pilot  approved  on 
February  7, 1991,  is  consistent  with  the 
requirements  of  the  Act  and  that  it  is 
appropriate  to  approve  the  proposal. 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
extension  of  the  pilot  for  an  additional 
six-month  period,  commencing  upon 
termination  of  the  original  pilot  on 
August  7, 1991.  be.  and  hereby  is. 
approved  until  February  7, 1992. 

For  the  CommiMlon.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Maignvt  R  McFarland, 
Deputy  Secretary. 

[FR  Doc.  91-19039  Filed  8-9-91: 8:45  am] 
MUJNO  ooot  wie^i-ii 


Self-Regulatory  Organizations; 
Midwest  Stock  Exchange,  Inc; 
Application  for  Unlisted  Trading 
Privileges  In  sn  Over-the-Counter 
Issue  and  to  Withdraw  Unlisted 
Trading  Privileges  In  an  Ovsr-ths- 
Counter  Issue 

August  8, 1991. 

On  July  15, 1991,  the  Midwest  Stock 
Exchange,  Inc.  submitted  an  apphcation 
for  unlisted  trading  privileges  ("UTP'") 
pursuant  to  section  12(f)(1)(C)  of  the 
Seciuities  Exchange  Act  of  1934  ("Act") 
in  the  follovdng  over-the-coimter 
("OTC')  security,  i.e..  a  security  not 
registered  imder  section  12(b)  of  the  Act 


Scinwd  UN  Syilania,  Inc., 
Common  Slock,  106  par 
vakw. 


The  MSE  stated  that  upon  approval  of 
this  application,  the  security  will  be 
assigned  to  a  Specialist/Odd  Lot  Dealer, 
pursuant  to  the  rules  of  the  Exchange. 

The  MSE  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f)(4)  of  the 
Act  on  the  following  issue: 


Ria  No. 


7-7111.-. 


Rauiam  Hoidinga  PI.C, 
Amancan  Oapositary  R«- 
oalpta,  No  par  vakM. 


The  Exchange  requests  that  Reuters 
Holdings  PLC  be  removed  from  the 
program  due  to  trading  inactivity. 

Conunents 

Interested  persons  are  invited  to 
submit  on  or  before  August  21, 1991. 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20S49. 
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Commentators  are  asked  to  address 
whether  they  believe  the  requested 
grant  of  UTP  would  be  consistent  with 
section  12(f)(2),  which  requires  that,  in 
considering  an  application  for  extension 
of  UTP  in  an  OTC  security,  the 
Commission  consider,  among  other 
matters,  the  public  trading  activity  in 
such  security,  the  character  of  such 
trading,  the  impact  of  such  extension  on 
the  existing  markets  for  such  security, 
and  the  desirability  of  removing 
impediments  to  and  the  progress  that 
has  been  made  toward  the  development 
of  a  national  market  system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maigaiet  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  91-19043  Filed  8-9-91;  8:45  am] 

BHJJNO  CODE  ni0-01-4l 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
Incorporated 

August  6, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

IMCO  Recycling,  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
7138) 
NutMeg  Industries 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7139) 
READICARE.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
7140] 
Singer  Co.,  N.V. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
7141) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  27, 1991, 
written  data,  views  and  argiiments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 


extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  91-19044  Filed  8-9-91;  8:45  am] 

BllXmO  CODE  M1(M)1-M 

[Release  No.  34-29523;  Rl«  Na  SR-MSRB- 
91-05] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Order  Approving  Proposed 
Rule  Change  by  the  Municipal 
Securities  Rulemaking  Board  Relating 
to  Statutory  Disqualifications 

On  June  17. 1991.  the  Municipal 
Securities  Rulemaking  Board  ("MSRB" 
or  "Board")  submitted  a  proposed  rule 
change  (File  No.  SR-MSRB-91-05)  with 
the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),  15  U.S.C. 
78s(b)(l)  which  amends  the  cross- 
reference  to  section  3(a)(39)  of  the  Act 
contained  within  MSRB  Rule  G-4  to 
correspond  with  the  recently  enacted 
amendments  to  the  Act.  The  proposed 
rule  change  also  contains  technical 
word  changes. 

Notice  of  the  proposed  rule  change 
was  given  in  Securities  Exchange  Act 
Release  No.  29370  (June  26, 1991),  56  FR 
30603.  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposal. 

In  its  filing  with  the  Commission,  the 
MSRB  stated  that  rule  G-4(a),  on 
statutory  disqualifications,  disqualifies 
firms  and  individuals  from  participating 
in  the  mimicipal  securities  business  if 
they  are  barred  or  suspended  from 
membership  in  an  exchange  or  in  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  by  reason  of 
certain  "statutory  disqualifications"  as 
defined  in  the  Act  or  for  a  violation  of 
NASD  or  exchange  rules  concerning  just 
and  equitable  principles  of  trade. 

In  November  1990,  President  Bush 
signed  into  law  the  Securities  Acts 
Amendments  of  1990  ("the  1990 
Amendments").  Among  other  things,  the 
1990  Amendments  amend  section 
3(a)(39)  of  the  Act.  concerning  statutory 
disqualification  from  self-regulatory 
organizations,  and  expand,  by 
incorporation,  the  list  of  findings  that 
result  in  the  statutory  disqualification. 
The  1990  Amendments  re-letter 


subparagraphs  (D)  and  (E)  of  section 
3{a)(390  of  the  Act  as  subparagraphs  (E) 
and  (F),  respectively,  and  add  new 
subparagraph  (D),  which  includes 
among  the  conditions  that  result  in 
statutory  disqualification  findings  by 
certain  foreign  entities.  In  addition, 
subparagraph  (F).  which  by  cross- 
reference  to  section  15(b)(4)(G)  of  the 
Act  makes  persons  convicted  of 
specified  felonies  and  misdemeanors 
related  to  financial  matters  subject  to 
statutory  disqualification,  adds  "any 
other  felony"  to  the  list  of  crimes  that 
warrant  special  review. 

The  proposed  rule  change  amends  the 
cross-reference  to  section  3(a)(39]  of  the 
Act  contained  within  MSRB  rule  G-4  to 
correspond  with  the  recently  enacted 
amendments  to  the  Act  and  makes  some 
technical  word  changes. 

The  Conmiission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  MSRB.  In  particular, 
the  Commission  finds  that  the  proposal 
is  consistent  with  section  15B(b)(2)(C)  of 
the  Act,  which  requires  in  pertinent  part 
that  the  Board's  rules  be  designed  "to 
prevent  fraudiJent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  to  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating  *  *  * 
transactions  in  municipal  securities 
*  *  *  and,  in  general,  to  protect 
investors  and  the  public  interest." 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  File  No. 
SR-MSRB-91-05  be.  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland. 
Deputy  Secretary 
[FR  Doc.  91-19042  Filed  8-9-91;  8:45  am) 

BILLING  CODE  W10-01-M 


(Release  No.  34-29522;  Rie  No.  SR-NASD- 
91-35] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  National  Association 
of  Securities  Dealers,  Inc.  Relating  to 
the  Pre-Opening  Application  In  ttie 
intermarket  Trading  System 

August  5, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  )uly  31. 1991.  the  National 
Association  of  Securities  Dealers,  Inc. 


("NASD"  or  "Association")  f 
the  Securities  and  Exchange 
Commission  ("Commission" 
the  proposed  rule  change  as 
in  items  I,  II.  and  III  below,  v 
have  been  prepared  by  the  N 
Commission  is  publishing  thi 
solicit  comments  on  the  prop 
change  from  interested  perse 
simultaneously  granting  accc 
approval  of  the  proposed  ruli 

I.  Self-Regulatory  Organizati 
Statement  of  the  Terms  of  Si 
the  Proposed  Rule  Change 

The  NASD  is  proposing  an 
to  the  Rules  of  Practice  and  1 
for  the  Intermarket  Trading  E 
Computer  Assisted  Executioi 
Automated  Interface  ("ITS/C 
Rules"),  and  Schedules  D  an( 
NASD  By-Laws  with  respect 
pre-opening  application  and 
halts.  The  purpose  of  the  rule 
to  conform  the  NASD  Rules  i 
Plan. 
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subparagraphs  (D)  and  (E)  of  section 
3{a)(390  of  the  Act  as  subparagraphs  (E) 
and  (F),  respectively,  and  add  new 
subparagraph  (D).  which  includes 
among  the  conditions  that  result  in 
statutory  disqualification  findings  by 
certain  foreign  entities.  In  addition, 
subparagraph  (F).  which  by  cross- 
reference  to  section  15(b)(4)(G)  of  the 
Act  makes  persons  convicted  of 
specified  felonies  and  misdemeanors 
related  to  financial  matters  subject  to 
statutory  disquaUfication,  adds  "any 
other  felony"  to  the  list  of  crimes  that 
warrant  special  review. 

The  proposed  rule  change  amends  the 
cross-reference  to  section  3(a)(39]  of  the 
Act  contained  within  MSRB  rule  G-4  to 
correspond  with  the  recently  enacted 
amendments  to  the  Act  and  makes  some 
technical  word  changes. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  MSRB.  In  particular, 
the  Commission  finds  that  the  proposal 
is  consistent  with  section  15B(b)(2)(C)  of 
the  Act.  which  requires  in  pertinent  part 
that  the  Board's  rules  be  designed  "to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  to  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating  *  *  * 
transactions  in  municipal  securities 
*  *  *  and.  in  general,  to  protect 
investors  and  the  public  interest." 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  File  No. 
SR-MSRB-91-05  be.  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland. 
Deputy  Secretary 
[FR  Doc.  91-19042  Filed  8-9-01;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Ctiange  by  National  Association 
of  Securities  Dealers,  Inc.  Relating  to 
the  Pre-Opening  Application  In  the 
Intermarket  Trading  System 

August  5, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  July  31, 1991,  the  National 
Association  of  Securities  Dealers.  Inc. 


("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  release  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and 
simultaneously  granting  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  amendments 
to  the  Rules  of  Practice  and  Procedure 
for  the  Intermarket  Trading  System/ 
Computer  Assisted  Execution  System 
Automated  Interface  ("ITS/CAES 
Rules"),  and  Schedules  D  and  G  to  the 
NASD  By-Laws  with  respect  to  the  ITS 
pre-opening  application  and  trading 
halts.  The  purpose  of  the  rule  change  is 
to  conform  the  NASD  Rules  with  the  ITS 
Plan. 

n.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  is  proposing  to 
amend  the  Rules  of  Practice  and 
Procediue  for  the  Intermarket  Trading 
System/Computer  Assisted  Execution 
System  Automated  Interface  ("ITS/ 
CAES  Rules")  and  Schedules  D  and  G  to 
the  NASD  By-Laws  to  comport  the 
language  of  the  NASD  rules  with  the 
amendments  to  the  ITS  Plan  recently 
approved  by  the  Commission.'  The 
amendments  pertain  to  the  ITS  pre- 
opening  application  and  trading  halts 
and  the  purpose  of  the  proposed  rule 
change  is  to  codify  the  approved 
changes  to  the  ITS  Plan  in  the  ITS/ 
CAES  Rules. 

In  addition,  the  NASD  is  amending 
Schedules  D  and  G  to  clarify  that  when 
the  NASD  acknowledges  an  exchange 
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trading  halt,  the  NASD  trading  halt  will 
apply  only  to  those  market  makers 
designated  as  ITS/CAES  market 
makers.  NASD  trading  halts  called  in 
response  to  an  exchange  operational 
halt  will  not  be  applicable  to  third 
market  makers  in  listed  stocks  that  are 
not  participants  in  the  ITS/CAES 
linkage.  Current  rules  allow  the  NASD 
to  withdraw  quotations  and  halt  trading 
in  listed  securities  traded  through  ITS/ 
CAES  in  recognition  of  a  primary  market 
operational  halt  thereby  enabling  ITS/ 
CAES  market  makers  to  receive  and 
respond  to  pre-opening  indications.  If  all 
ITS/CAES  market  makers  remain  closed 
during  the  primary  market's  operational 
halt,  all  will  be  permitted  to  participate 
in  the  pre-opening  application;  if, 
however,  one  or  more  ITS/CAES  market 
makers  reopen  prior  to  the  primary 
market's  reopening,  this  action  will 
preclude  all  ITS/CAES  market  makers 
from  participating  in  the  pre-opening 
application,  unless  the  primary  market 
specialist  elects  to  accept  pre-opening 
responses.  The  NASD  notes  that  trac^ 
effected  by  market  makers  that  are  not 
ITS/CAES  market  makers  will  not 
jeopardize  the  ITS/CAES  market 
makers'  ability  to  respond  to  pre- 
opening  applications. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  sections 
15A(b)(6)  and  llA(a)(D)  of  the  Act. 
Section  15A(b)(6)  requires  that  the  rules 
of  a  national  securities  association  be 
designed  to  "foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market," 
and  section  llA  calls  for  the  linking  of 
all  markets  for  qualified  securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any  burden 
on  com.petition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause,  pursuant 
to  section  19(b)(2)  of  the  Act,  for 
approving  the  proposed  rule  change 


prior  to  the  30th  day  after  pubhcation  in 
the  Federal  Registw  and.  in  any  event, 
on  or  before  August  5, 1991,  the  date  on 
which  the  ITS  Pre-Opening  Plan 
Amendments  are  scheduled  to  take 
effect.  The  NASD  makes  this  request 
because  conforming  the  NASD  rules  to 
the  provisions  of  the  ITS  Han 
amendments  already  approved  by  the 
Commission  is  necessary  for  consistent 
implementation  of  the  new  procedures 
among  ITS  participants. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
The  Commission  beUeves  that 
accelerated  approval  is  appropriate  to 
ensiu%  the  consistent  implementation  of 
the  ITS  Plan  amendments  regarding  new 
procedures  for  pre-opening  applications 
and  indications  of  interest  following  all 
trading  halts.  The  Commission  also  finds 
that  approval  of  the  proposed 
amendments  is  consistent  with  and 
furthers  the  objectives  of  sections 
15A(b)(6)  and  llA(a)(l)(D)  of  the  Act  in 
that  the  amendments  are  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing  information 
with  respect  to,  and  facilitating 
transactions  in  securities,  and  the  ITS 
system  is  designed  to  link  all  markets 
for  qualified  securities  through 
communications  and  data  processing 
facilities. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  3. 1991. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
proposed  amendments  to  the  ITS/CAES 
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Rules  and  Schedules  D  and  G  to  the 
NASD  By-Laws  be.  and  hereby  are, 
approved. 

For  the  Commissioa  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFailand, 
Deputy  Secretary. 
(FR  Doc.  91-19041  Filed  8-fl-91: 8:45  am) 
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[R«lMM  Na  34-29521;  FN*  Na  SR-NASD- 
91-32] 

Seif-R«gulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc^  Filing  and  immediate 
Effectiveness  of  Proposed  Rule 
Ctiange  Relating  to  Assessments  and 
Fees 

August  5, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  July  IB,  1991.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  L  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  establishing  or  changing  a  fee  under 
section  19(b)(3)(A)(ii]  of  the  Act,  which 
renders  the  fee  effective  upon  the 
Conunission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Orgamzation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  amendment  to 
sections  2(c)  and  2(e)  of  Schedule  A  of 
the  NASD's  By-Laws  is  being  made  so 
that  these  sections  reference  new 
section  2(j)  of  Schedule  A. 

II.  Self-Regulatory  Orgamzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  and  bases  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  signiHcant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  proposed  rule  amendment  to 
section  2  of  Schedule  A  is  in  response  to 
the  comments  of  Commission  staff 
which  requested  that  conforming 
changes  be  made  to  sections  2(c)  and 
2(e)  of  Schedule  A  to  reference  new 
section  2(j).  Section  2(j)  allows  the 
NASD  to  keep  examination  fees 
collected  from  persons  who  are  granted 
examination  waivers.  The  NASD  made 
section  2(j)  effective  on  February  8, 1991 
and  the  Commission  published  this 
change  in  the  Federal  Register  on  March 
8, 1991  in  Release  No.  34-28931;  File  No. 
SR-NASD-91-7. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
section  15A(b)(5)  of  the  Act.  which 
requires  that  the  rules  of  the  Association 
provide  for  the  equitable  allocation  of 
reasonable  fees  and  other  charges 
among  members  and  other  persons  using 
any  facility  or  system  which  the 
Association  operates  or  controls,  in  that 
it  allows  the  NASD  to  partially  recover 
the  substantial  costs  involved  in  the 
waiver  review  process. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  nde  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  rule  change  is  effective  upon 
filing,  pursuant  to  section  19(b)(3)(A)  of 
the  Act  in  that  it  affects  assessments 
and  fees  imposed  by  the  Association 
exclusively  upon  its  members.  At  any 
time  within  60  days  of  the  filing  of  a  rule 
change  pursuant  to  section  19(b)(3)(A)  of 
the  Act,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  available  for  inspection 
and  copying  at  the  principal  office  of  the 
NASD.  All  submissions  should  refer  to 
the  file  number  in  the  caption  above  and 
should  he  submitted  by  September  3, 
1991. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  91-19040  Filed  8-9-91:  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stocic  Exchange, 
incorporated 

August  6, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Diasonics,  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7134) 
READICARE,  Inc. 
Common  Stock.  $0.01  Par  Value  (FUe  No.  7- 
7135} 
NutMeg  Industries 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
7136) 
IMCO  Recycling,  Inc. 
Common  Stodk.  $0.10  Par  Value  (File  No.  7- 
7137) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  27, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
vvritten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 


Securities  emd  Exchange  Comi 
450  5th  Street.  NW.,  Washing! 
20549.  Following  this  opportur 
hearing,  the  Commission  will  i 
the  application  if  it  finds,  base 
the  information  available  to  it 
extensions  of  unlisted  trading 
pursuant  to  such  applications 
consistent  with  the  maintenar 
and  orderly  markets  and  the  p 
of  investors. 

For  the  Commission,  by  the  Div 
Market  Regulation,  pursuant  to  de 
authority. 
Jonatliaii  G.  Katz. 
Secretary. 
[FR  Doc.  91-19045  Filed  8-9-91;  8: 

BtLUNQ  CODE  WKMH-M 


SMALL  BUSINESS  ADIMINISI 

(Dedaratton  of  Disaster  Loan  Ai 
and  #2529] 

Minnesota  (With  Contiguous 
in  Wisconsin)  Declaration  of 
Loan  Area 

Winona  County  and  the  cor 
counties  of  Fillmore.  Houston, 
and  Wabasha  in  the  State  of  I 
and  Buffalo.  La  Crosse,  and 
Tremplealeau  Counties  in  the 
Wisconsin  constitute  a  disasti 
a  result  of  damages  caused  by 
flooding  which  occurred  on  th 
of  July  21. 1991  in  the  Town  of 
Applications  for  loans  for  phy 
damage  as  a  result  of  this  dise 
be  filed  until  the  close  of  busii 
October  3, 1991  and  for  econo 
until  the  close  of  business  on  1 
1992  at  the  address  listed  belc 
Disaster  Area  2  Office.  Small 
Administration,  One  Baltimor 
suite  300,  Atlanta,  GA  30308.  ( 
locally  announced  locations. 

The  interest  rates  are: 

|l 
For  Physical' tJsmage 

Homeowners  with  Credit  Avj 
able  Elsewhere 

Homeowners  without  Cre 
Available  Elsewhere 

Businesses  with  Credit  Availal 
Elsewhere 

Businesses  and  non-proBt  Oi:| 
nizations  without  Credit  Ave 
able  Elsewhere 

Others  (Including  Non-Profit  ( 
ganizations)  with  Credit  Av< 

able  Elsewhere 

For  Economic  Injury: 

Businesses  and  Small  Agricult 
al  Cooperatives  without  Cre 
Available  Elsewhere 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  available  for  inspection 
and  copying  at  the  principal  office  of  the 
NASD.  All  submissions  should  refer  to 
the  file  number  in  the  caption  above  and 
should  be  submitted  by  September  3, 
1991. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
Margaret  R  McFarland. 
Deputy  Secretary. 
[FR  Doc.  91-19040  Filed  8-9-91;  8:45  am] 

MLUNO  cow  MIO-ei-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

August  6, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Diasonics,  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7134) 
READICARE,  Inc. 
Common  Stock,  taOl  Par  Value  (File  No.  7- 
7135) 
NutMeg  Industries 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
7136) 
IMCO  Recycling,  Inc. 
Common  Stock.  $0.10  Par  Value  (File  No.  7- 
7137) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  27, 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 


Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

|FR  Doc.  91-19045  Filed  8-9-91;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

{Declaration  of  Disaster  l.oan  Areas  #2518 
and  #2529] 

Minnesota  (Witti  Contiguous  Counties 
In  Wisconsin)  Declaration  of  Disaster 
Loan  Area 

Winona  County  and  the  contiguous 
counties  of  Fillmore,  Houston,  Olmsted, 
and  Wabasha  in  the  State  of  Minnesota, 
and  Buffalo,  La  Crosse,  and 
Tremplealeau  Counties  in  the  State  of 
Wisconsin  constitute  a  disaster  area  as 
a  result  of  damages  caused  by  flash 
flooding  which  occurred  on  the  evening 
of  July  21. 1991  in  the  Town  of  Stockton. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
October  3. 1991  and  for  economic  injury 
until  the  close  of  business  on  May  4. 
1992  at  the  address  listed  below: 
Disaster  Area  2  Office,  Small  Business 
Administration,  One  Baltimore  Place, 
suite  300,  Atlanta,  GA  30308,  or  other 
locally  announced  locations. 

The  interest  rates  are: 

I  Percent 

For  Physical  Damage 

Homeowners  with  Credit  Avail- 
able Elsewhere 8.000 

Homeowners  without  Credit 
Available  Elsewhere 4.000 

Businesses  with  Credit  Available 
Elsewhere 8.000 

Businesses  and  non-profit  Orga- 
nizations without  Credit  Avail- 
able Elsewhere ~..       4.000 

Others  (Including  Non-Profit  Or- 
ganizations] with  Credit  Avail- 
able Elsewhere .. 9.125 

For  Economic  Injury: 

Businesses  and  Small  Agricultur- 
al Cooperatives  without  Credit 
Available  Elsewhere 4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  251806  for 
Miimesota  and  251906  for  Wisconsin. 
For  economic  injury  the  numbers  are 
736300  for  Minnesota  and  736400  for 
Wisconsin. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  2. 1991. 
Patricia  Saiki. 
Administrator. 

(FR  Doc.  91-19078  Filed  8-9-91;  8:45  am] 
BILLING  COOE  MOS-Ot-M 


DEPARTMENT  OF  STATE 

Office  of  the  Secretary 

[Public  Nottee  1447] 

Determination  Under  Section  4(a)  of 
the  International  Narcotics  Control  Act 
of  1990 

Pursuant  to  the  authority  vested  in  me 
by  section  4(a)  of  the  International 
Narcotics  Control  Act  of  1990  and 
Presidential  Determination  No.  91-20, 
dated  January  25, 1991, 1  hereby 
determine  the  following: 

(1)  Peru  is  implementing  programs  to 
reduce  the  flow  of  cocaine  to  the  United 
States  in  accordance  with  a  bilateral  or 
multilateral  agreement,  to  which  the 
United  States  is  a  party,  that  contains 
specific,  quantitative  and  qualitative 
performance  criteria  with  respect  to  • 
those  programs; 

(2)  The  armed  forces  and  law 
enforcement  agencies  of  Peru  are  not 
engaged  in  a  consistent  pattern  of  gross 
violations  of  internationally  recognized 
human  rights,  and  the  Government  of 
Peru  has  made  significant  progress  in 
protecting  internationally  recognized 
human  rights,  particularly  in: 

(A)  Ensuring  that  torture,  cruel, 
inhuman,  or  degrading  treatment  or 
punishment,  incommunicado  detention 
or  detention  without  charges  and  trial, 
disappearances,  and  other  flagrant 
denials  of  the  right  to  Ufe,  liberty  or 
security  of  the  person  are  not  practiced; 
and 

(B)  Permitting  an  unimpeded 
investigation  of  alleged  violations  of 
internationally  recognized  human  rights, 
including  providing  access  to  places  of 
detention,  by  appropriate  international 
organizations  (including 
nongovernmental  organizations  such  as 
the  International  Committee  of  the  Red 
Cross)  or  groups  acting  under  the 
authority  of  the  United  Nations  or  the 
Organization  of  American  States:  and 

(3)  The  Government  of  Peru  has 
effective  control  over  police  and  military 


operations  related  to  counter-narcotics 

and  counterinsurgency  activities. 

Lawrence  S.  Eaglelniiger. 

Acting  Secretary. 

[FR  Doc.  91-19098  Filed  8-9-91;  8:45  am] 
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[Put>Hc  Notice  1449] 

Shipping  Coordinating  Committee; 
Meeting  Sut>-Committee  on  Safety  of 
Ufe  at  Sea  Working  Group  on 
Ufesaving,  Search  and  Rescue 

The  Working  Group  on  Lifesaving, 
Search  and  Rescue  of  the  Sub- 
Committee  on  Safety  of  Life  at  Sea 
(SOLAS)  will  conduct  an  open  meeting 
at  9:30  a.m.  on  August  29. 1991  in  room 
4315  at  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC. 

The  purpose  of  the  meeting  is  to 
review  the  agenda  items  and  to  prepare 
U.S.  positions  for  the  23rd  Session  of  the 
International  Maritime  Organization 
(IMO)  Sub-Committee  on  Lifesaving, 
Search  and  Rescue,  scheduled  for 
January  13-17, 199Z  at  the  IMO 
Headquarters  in  London.  Among  other 
things,  the  items  of  particular  interest 
are: 

— Review  and  amendment  of  SOLAS 
Chapter  III,  to  clarify  the  intent  of  the 
chapter  and  to  cover  more  specifically 
various  lifesaving  arrangements  (such 
as  freefall  lifeboats  and  marine 
evacuation  systems)  which  are 
recenUy  gaining  wider  application. 

— 406  MHz  satellite  Emergency  Position 

Indicating  Radio  Beacon  (EPIRB) 
■     coding  and  registration. 

—Method  and  content  of  safety 
instruction  of  passengers  on  ships. 

— Role  of  the  human  element  in 
maritime  casualties  (including  on 
board  communication  problems). 

— Di^erences  in  safety  standards 
between  "new"  and  "existing"  ships. 

— Location  of  symbols  relating  to  the 
lifesaving  appliances  and 
arrangements. 

Members  of  the  public  may  attend  the 
meeting  up  to  the  seating  capacity  of  the 
room.  Interested  persons  may  seek 
information  by  writing:  Mr.  Kurt  J. 
Hein2,  U.S.  Coast  Guard  Headquarters 
(G-MVI-3/1404),  2100  Second  Street 
SW.,  Washington,  DC  20593-0001  or  by 
calling:  (202)  267-1444. 

Dated:  July  31, 1991. 
G«offray  Ogden. 

Chairman,  Shipping  Coordinating  Committee. 
[FR  Doc.  91-19099  Filed  8-«-91: 8:45  am) 
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[Pubtic  Notlc*  14501 

Shipping  Coordinating  Committee; 
Sut)committee  on  Safety  of  Life  at  Sea 
Working  Group  on 
Radiocommunlcations;  Meetings 

The  Working  Group  on 
Radiocomtnunications  of  the 
Subcommittee  on  Safety  of  Life  at  Sea 
will  conduct  open  meetings  at  9:30  a.m. 
on  September  19, 1991  and  November  21, 
1991.  These  meetings  will  be  held  in  the 
Department  of  Transportation 
Headquarters  Building,  400  Seventh 
Street.  SW..  Washington.  DC  20950. 

The  purpose  of  these  meetings  is  to 
prepare  for  the  38th  Session  of  the 
International  Maritime  Organization 
(IMO)  Subcommittee  on 
Radiocommunications  which  is 
scheduled  for  July  1992  at  the  IMO 
headquarters  in  London,  England. 

Agenda  items  included  preparation 
for  the  38th  Session,  primarily  related  to 
the  implementation  of  the  Global 
Maritime  Distress  and  Safety  System 
(GMDSS). 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room. 

For  further  information  and  meeting 
room  number,  contact  Mr.  Ronald  J. 
Grandmaison,  U.S.  Coast  Guard 
Headquarters  (G-TTM),  2100  Second 
Street  SW..  Washington,  DC  20593-0001. 
Telephone:  (202)  267-1389. 

Dated:  July  29. 1991. 
Geoffrey  Ogden, 

Chairman.  Shipping  Coordinating  Committee. 
[FR  Doc  91-19100  FUed  8-9-91;  8:45  am] 
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Bureau  of  Intelligence  and  Research 

(Public  Notice  1451] 

Announcement  of  Supplemental  FY 
1991  Soviet-East  European  Studies 
Grant  Recipients 

On  April  27. 1991,  the  U.S.  Department 
of  State  approved  the  April  8. 1991, 
recommendations  of  the  Soviet-Eastern 
European  Studies  Advisory  Committee 
for  awards  in  the  competition  which 
ended  February  15, 1991. 

1.  American  Council  of  Learned 

GranL-  $200,948. 

Purpose:  Fellowships  for  German- 
American  collaborative  research  in  East 
European  and  Soviet  studies. 

Contact:  Jason  H.  Parker,  or  Steven  C. 
Wheatley,  ACLS,  228  East  45th  Street, 
New  YoA,  New  York  10017-3396  (212) 
697-1505,  Fax  (212)  949-805& 


2.  American  Council  of  Teachers  of 
Russian /American  Council  for 
Collaboration  in  Education  and 
Langua^  Study 

Grant:  $25,000. 

Purpose:  To  award  research/ language 
training  fellowships  in  non-Russian 
areas  of  the  USSR. 

Contact-  Dan  E.  Davidson,  Director, 
USSR  Program  Group,  ACTR/ACCELS, 
Fifth  Floor,  1619  Massachusetts  Avenue 
NW.,  Washington.  DC  20036  (202)  328- 
2287,  Fax  (202)  328-8068. 

3.  Council  on  International  Educational 
Exchange 

Grant:  $100,000. 

Purpose:  To  award  fellowships  for 
"Social  Sciences  Program  for  Advanced 
Students  of  Russian"  at  Leningrad  State 
University. 

Contact  Damon  B.  Smith,  Deputy 
Executive  Director,  Cooperative  Russian 
Language  Program/  CIEE,  205  East  42nd 
Street,  New  York.  NY  10017  (212)  661- 
1414,  Fax  (212)  972-3231. 

4.  Center  on  East- West  Trade, 
Investment,  and  Communications  at 
Duke  University 

GranL-  $225,000. 

Purpose:  To  support  Mid-Career 
Training  Program  to  increase  U.S. 
understanding  of  the  Soviet  Republics: 
the  first  year  on  Soviet  Central  Asia. 

Contact  Jerry  F.  Hough.  Center  on 
East- West  Trade,  Investment,  and 
Communications.  Duke  University,  2114 
Campus  Drive,  Durham.  NC  27706  (919) 
684-5551,  Fax  (919)  684-6749. 

5.  Institute  on  International  Education 

Gra/7(.- $200,000. 

Purpose:  To  award  grants  to  advanced 
graduate  students  for  policy-related 
research  on  East  Central  Europe. 

Contact  Mary  E.  Kirk.  Program 
Manager.  East  Central  Europe  and 
Soviet  Union.  Institute  on  International 
Education.  809  United  Nations  Plaza. 
New  York.  NY  10017-3580  (212)  883- 
8200.  Fax  (212)  884-5452. 

6.  International  Research  and  Exchange 
Board 

Grant  $827,771. 

Purpose:  To  facilitate  access  for 
Americans  to  the  USSR  and  Eastern 
Europe  through:  Short-term  research 
grants;  special  projects;  developmental 
fellowshipB;  predeparture  orientation; 
individual  research  exchanges; 
dissemination  of  research  hndings;  and 
Union  Republics  research  residents. 

Contact  Barbara  Sassone.  IREX.  126 
Alexander  Street.  Princeton.  NJ  08540- 
7102  (609)  683-9500.  Fax  (609)  683-1511. 


7.  Joint  Committee  on  Soviet  Studies 

Grant  $531,245. 

Purpose:  To  support  a  national 
program  for  grants  to  Slavic  libraries, 
and  maintenance  of  the  American 
Bibliography  of  Slavic  and  East 
European  Studies. 

Contact  Robert  Huber.  Staff 
Associate,  JCSS/Social  Science 
Research  Council  605  Third  Avenue. 
New  York.  NY  10158  (212)  661-0280.  Fax 
(212)  370-7896. 

8.  National  Academy  of  Sciences 

Grant  $225,000. 

Purpose:  To  support  training  for  young 
researchers  In  Energy  and 
Environmental  Sciences  to  Poland. 
Romania,  and  USSR. 

Contact  Gary  R.  Waxmonsky. 
Associate  Director.  Office  of  Soviet  and 
East  European  Affairs,  NAS,  2101 
Constitution  Avenue.  NW.-41A-166, 
Washington,  DC  20418  (202)  334-2644. 
Fax  (202)  334-2614. 

9.  National  Council  for  Soviet  and  East 
European  Research 

Grant  $759,123. 

Purpose:  To  support  a  national 
competition  among  American 
institutions  of  higher  education  and  non- 
profit corporations  for  postdoctoral 
research  projects  on  the  USSR  and 
Eastern  Europe. 

Contact  Robert  Randolph,  Executive 
Director,  NCSEER,  1755  Massachusetts. 
Avenue.  NW..  suite  304.  Washington. 
DC  20036  (202)  387-0168.  Fax  (202)  234- 
5068. 

Dated:  August  1. 1981. 
Kenneth  E.  Roberts. 

Executive  Director,  Soviet-Eastern  European 
Studies  Advisory  Committee. 
[FR  Doc.  91-19097  Filed  8-9-91;  8:45  am) 
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DEPARTMEffT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  August  2, 
1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S^C  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 
Docket  Number  A7dlQ3 
Date  filed:  July  Sa  1991 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject  SNATC/2040  dated  July  24. 
1991.  R-1  to  R-4.  US-Europe  Reso 
No.  19  (UK-US  and  Washington- 
Madrid  fares) 


Proposed  Effective  Date:  Sep 
1991 
Docket  Number  47664 
Date  filed:  July  30. 1991 
Parties:  Members  of  the  Intel 
Air  Transport  Association 
Subject  SNATC/2041  dated 
1991.  R-1.  Resolution  No.  1 
Proposed  Effective  Date:  De( 
31.1991 
Docket  Number  47672 
Date  filed:  August  2, 1991 
Parties:  Members  of  the  Intel 
Air  Transport  Association 
Subject  TC2  MV/P  0455  dat( 
1991.  Mail  Vote  504  (Fares 
Algeria),  R-1  to  R-11 
Proposed  Effective  Date:  Au| 
1991 
Phyllis  T.  Kaylor, 

Chief  Documentary  Services  Divis 
[FR  Doc.  91-19046  Piled  8-9-91;  &-4 
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Notice  of  Applications  for  Cei 
of  Put>lic  Convenience  and  Nt 
and  Foreign  Air  Carrier  Permi 
Under  Subpart  Q  During  the  V 
Ended  August  2, 1991 

The  following  applications  f( 

certificates  of  public  convenier 

necessity  and  foreign  air  carrie 

were  filed  under  subpart  Q  of  t 

Department  of  Transportation*! 

Procedural  Regulations  (See  14 

302.1701  et  seq.).  The  due  date 

answers,  conforming  applicatic 

motion  to  modify  scope  are  set 

below  for  each  application.  Fol 

the  answer  period  DOT  may  pi 

application  by  expedited  proce 

Such  procedures  may  consist  c 

adoption  of  a  show-cause  orde 

tentative  order,  or  in  appropria 

final  order  without  further  proc 

Docket  Number  47674 

Date  filed:  August  2, 1991 

Due  Date  for  Answers,  Con  ft 

Applications,  or  Motion  to 

Scope:  August  3, 1991 

Description:  Application  of  Ca: 

Airways  Jamaica  Limited, 

to  section  402  of  the  Act  ai 

subpart  Q  of  the  Regulatio 

applies  for  a  foreign  air  ca 

permit  to  enable  it  to  enga 

scheduled  and  charter  fore 

transportation  of  persons, 

and  mail  between  a  point  i 

in  Jamaica  to  Miami  or  Foi 

Lauderdale.  Florida. 

Docket  Number  47675 

Date  filed:  August  2. 1991 

Due  Date  for  Answers,  Confi 

Applications,  or  Motion  to 

Scope:  August  30, 1991 
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7.  Joint  Committee  on  Soviet  Studies 

Grant-  $531,245. 

Purpose:  To  support  a  national 
program  for  grants  to  Slavic  libraries, 
and  maintenance  of  the  American 
Bibliography  of  Slavic  and  East 
European  Studies. 

Contact-  Robert  Huber.  Staff 
Associate.  ]CSS/Social  Science 
Research  Council  605  Third  Avenue. 
New  York,  NY  10158  (212)  661-0280,  Fax 
(212)  370-7896. 

8.  National  Academy  of  Sciences 

Grant-  $225,000. 

Purpose:  To  support  training  for  young 
researchers  In  Energy  and 
Environmental  Sciences  to  Poland. 
Romania,  and  USSR. 

Contact-  Gary  R.  Waxmonsky, 
Associate  Director.  Office  of  Soviet  and 
East  European  Affairs,  NAS,  2101 
Constitution  Avenue,  NW.— HA-166. 
Washington.  DC  20418  (202)  334-2844. 
Fax  (202)  334-2614. 

9.  National  Council  for  Soviet  and  East 
European  Research 

Grant:  $759,123. 

Purpose:  To  support  a  national 
competition  among  American 
institutions  of  higher  education  and  non- 
profit corporations  for  postdoctoral 
research  projects  on  the  USSR  and 
Eastern  Europe. 

Contact:  Robert  Randolph,  Executive 
Director.  NCSEER.  1755  Massachusetts, 
Avenue,  NW.,  suite  304,  Washington, 
DC  20036  (202)  387-0168.  Fax  (202)  234- 
5068. 

Dated:  August  1. 1981. 
Kenneth  E.  Roberts. 

Executive  Director,  Soviet-Eastern  European 
Studies  Advisory  Committee. 
[FR  Doc.  91-19097  Filed  S«-91:  8:45  am) 

BtLUNG  COOC  4710-I2-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  August  2, 
1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.SLC  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 
Docket  Number  A7m3 
Date  filed:  July  3a  1991 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject-  SNATC/2040  dated  July  24. 
1991,  R-1  to  R-4.  US-Europe  Reso 
No.  19  (UK-US  and  Washington- 
Madrid  fares) 


Proposed  Effective  Date:  September  1. 
1991 
Docket  Number:  47664 
Date  filed:  July  30. 1991 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  SNATC/2041  dated  August  1. 

1991.  R-1.  Resolution  No.  19 
Proposed  Effective  Date:  December 
31.1991 
Docket  Number:  47672 
Date  filed:  August  2. 1991 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC2  MV/P  0455  dated  July  5. 
1991.  Mail  Vote  504  (Fares  from 
Algeria).  R-1  to  R-11 
Proposed  Effective  Date:  August  15. 
1991 
Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
[PR  Doc.  91-19046  Filed  8-&-fll:  8:45  am] 
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Notice  of  Applications  for  Certificates 
of  PutHic  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  August  2, 1991 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 
Docket  Number  47674 
Date  filed:  August  2. 1991 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  3, 1991 
Description:  Application  of  Caribbean 
Airways  Jamaica  Limited,  pursuant 
to  section  402  of  the  Act  and 
subpart  Q  of  the  Regulations, 
applies  for  a  foreign  air  carrier 
permit  to  enable  it  to  engage  in  non- 
scheduled  and  charter  foreign  air 
transportation  of  persons,  property 
and  mail  between  a  point  or  points 
in  Jamaica  to  Miami  or  Port 
Lauderdale,  Florida. 
Docket  Number  47675 
Date  filed:  August  2. 1991 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  30, 1991 


Description:  Joint  Application  of  Delta 
Air  Lines,  Inc.  and  Pan  American 
World  Airways,  Inc.,  pursuant  to 
section  401(h)  of  the  Act  and 
subpart  Q  of  the  Regulations,  apply 
to  the  Department  of  Transportation 
for  approval  of  the  transfer  to  Delta 
of  certain  Pan  American  Certificate 
and  Exemption  Authorities. 

Docket  Number  46532 
Date  filed:  August  2, 1991 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  30, 1991 
Description:  Second  Amendment  to 
Application  of  LTU  Lufttransport- 
Untemehmen  GmbH.  &  Co.  KG,  for 
Amendment  of  its  Foreign  Air 
Carrier  Permit,  requests  addition  of 
Atlanta,  Georgia  as  a  coterminal 
point  for  service  to  the  United 
States. 

Phyllis  T.  Kaylor. 

Chief,  Documentary  Services  Division. 

[FR  Doc.  91-19047  Filed  8-0-91;  8:45  am] 
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Office  of  ttte  Secretary 
[Notice  91-12] 

Senior  Executive  Service  Performance 
Review  Boards  (PRB)  Memtiershlp 

AGENCY:  Department  of  Transportation 

(DOT). 

action:  Notice. 

summary:  dot  publishes  die  names  of 

the  persons  selected  to  serve  on  the 

various  Departmental  Performance 

Review  Boards  (PRB)  established  by 

DOT  under  the  Civil  Ser\'ice  Reform 

Act. 

FOR  FURTHER  INFORMATION  CONTACT 

Glenda  M.  Tate,  Director  of  Personnel, 
and  Executive  Secretary.  DOT 
Executive  Resources  Board.  (202)  366- 
4088. 

SUPPLEMENTARY  INFORMATION:  Title  6 
U.S.C.  4312  requires  that  each  agency 
implement  a  performance  appraisal 
system  making  senior  executives 
accountable  for  organizational  and 
individual  goal  accomplishment.  As  part 
of  this  system,  5  U.S.C  4314(c)  requires 
each  agency  to  establish  one  or  more 
PRBs.  the  function  of  which  is  to  review 
and  evaluate  the  initial  appraisal  of  a 
senior  executive's  performance  by  the 
supervisor  and  to  make 
recommendations  to  the  final  rating 
authority  relative  to  the  performance  of 
the  senior  executive. 

The  persons  named  below  have  been 
selected  to  serve  on  one  or  more 
Departmental  PRBs. 


Issued  in  Washington,  DC,  on  August  5, 
1981. 

Job  H.  Saymour, 
Assistant  Secretary  for  Administration. 

Departnietit  of  Transportatioo  flmiMM 
Executive  Servic*  Perfonnance  Review 
Boards 

Office  of  the  Secretary 

Samuel  Podlieresky,  Assistant  General 

Counsel  for  Aviation  Enforcement  and 

Proceedings 
Thomas  Herlihy,  Assistant  General  Counsel 

for  Legislation 
Neil  R.  Eisner,  Assistant  General  Counsel  for 

Regulation  and  Enforcement 
Arnold  Levine.  Director,  Office  of 

International  Transportation  and  Trade 
Richard  F.  Walsh.  Director.  Office  of 

Economics 
Patricia  Parrish.  Director,  Office  of 

Management  Planning 
Linda  Higgins,  Director.  Office  of  Acquisition 

and  Grant  Management 
James  M.  Craun.  Deputy  Director,  Office  of 

Aviation  Analysis 
Richard  B.  Chapman.  Deputy  Director,  Office 

of  Information  Resource  Management 
Marilyn  S.  Richmond,  Deputy  Assistant 

Secretary  for  Governmental  Affairs 
Elizabeth  Monro,  Special  Assistant  for 

Aviation  Policy 
Stephanie  Lee-Miller,  Director,  Office  of 

Commercial  Space  Transportation 
Leon  C.  Watkins,  Assistant  Administrator  for 

Civil  Rights,  Federal  Aviation 

Administration 
John  E.  Turner,  Associate  Administrator  for 

National  Airspace  System  Development 

Federal  Aviation  Administration 
Nan  K.  Harllee,  Deputy  Associate 

Administrator  for  Policy  and  International 

Affairs,  Maritime  Administration 

United  States  Coast  Guard 

Glenda  M.  Tate,  Director,  Office  of  Personnel 

Office  of  the  Secretary 
Kafherine  E.  Collins,  Director,  Office  of 

Budget.  Office  of  the  Secretary 
John  P.  Eicher.  Director,  Office  of  Program 

Management  Support  Federal  Highway 

Administration 
Leon  C.  Watkins,  Assistant  Administrator  for 

Civil  Rights,  Federal  Aviation 

Administration 
RADM  G.D.  Passmore.  Chief.  Office  of 

Personnel  and  Training 
RADM  A.E.  Henn,  Chief.  Office  of  Marine 

Safety,  Security  and  Environmental 

Protection 
RADM  W J>.  Leahy.  Jr.,  Chief.  Office  of  Law 

Enforcement  and  Defense  Operations 
RADM  RM.  Polant  Chief,  Office  of 

Command.  Control  and  Communications 
RADM  K.H.  Williams.  Resource  Director/ 

Comptroller 
Elizabeth  R.  Monro,  Special  Assistant  for 

Aviation  Policy,  Office  of  the  Secretary 

Federal  Aviation  Administration 

Arnold  Aquilano,  Associate  Administrator 

for  Airway  Facilities 
Joan  W.  Bauerlein,  Director,  Office  of 

International  Aviation 
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Theodore  R.  BecklofT.  Regional 

Administrator,  Alaskan  Region 
Monte  R.  Belger,  Associate  Administrator  for 

Aviation  Standards 
Dorothy  H.  Berry,  Deputy  Associate 

Administrator  for  Human  Resource 

Management 
Carolyn  C.  Blum.  Director.  Logistics  Service 
Anthony  |.  Broderick,  Associate 

Administrator  for  Regulation  and 

Certification 
Garland  P.  Castleberry.  Regional 

Administrator,  Southern  Region 
Clyde  M.  DeHart,  Jr..  Regional  Administrator, 

Southwest  Region 
Arlene  B.  Feldman.  Regional  Administrator, 

New  England  Region 
Darlene  Freeman.  Deputy  Associate 

Administrator  for  Aviation  Standards 
Margaret  Gilligan,  Chief  of  Staff 
Brooks  C.  Goldman,  Associate  Administrator 

for  Administration 
Theron  A.  Gray,  Deputy  Associate 

'Administrator  for  Appraisal 
Leonard  L  Griggs,  Assistant  Administrator 

for  Airports 
Charles  H.  Huettner,  Deputy  Assistant 

Administrator  for  Aviation  Safety 
Frederick  M.  Isaac,  Regional  Administrator, 

Northwest  Mountain  Region    . 
Homer  C.  McClure.  Director.  Aeronautical 

Center 
Herbert  R.  McLure,  Associate  Administrator 

for  Human  Resource  Management 
Michael  C.  Moffet.  Assistant  Administrator 

for  Policy,  Planning,  and  International 

Aviation 
Hugh  L  O'Neill,  Assistant  Administrator  for 

Public  Affairs 
Daniel  ].  Peterson,  Regional  Administrator, 

Eastern  Region 
Edward  ].  Phillips,  Regional  Administrator, 

Great  Lakes  Region 
William  H.  Pollard,  Associate  Administrator 

for  Air  Traffic 
Martin  Pozesky.  Associate  Administrator  for 

System  Engineering  and  Development 
Kenneth  P.  Quinn,  Chief  Counsel 
Stanley  Rivers,  Regional  Administrator, 

Central  Region 
Raymond  A.  Salazar,  Manager,  Center  for 

Management  Development 
Carl  B.  Shellenburg,  Regional  Administrator, 

Western-Pacific  Region 
Jacqueline  L  Smith,  Deputy  Regional 

Administrator.  Great  Lakes  Region 
Orlo  K.  Steele.  Assistant  Administrator  for 

Civil  Aviation  Security 
Quentin  S.  Taylor,  Deputy  Associate 

Administrator  for  Airports 
John  E.  Turner,  Associate  Administrator  for 

National  Airspace  System  Development 
Leon  C.  Watkins.  Assistant  Administrator  for 

Civil  Rights 
Brenda  Yager,  Assistant  Administrator  for 

Government  and  Industry  Affairs 
Nan  K.  Harllee,  Deputy  Associate 

Administrator  for  Policy  and  International 

Affairs,  Maritime  Administration 
Earnest  Hawkins,  Associate  Administrator 

for  Administration.  Maritime 

Administration 
William  T  Hudson.  Director.  Office  of  Civil 

Rights.  Office  of  the  Secretary 
Elizabeth  R.  Monro.  Special  Assistant  for 

Aviation  Policy,  Office  of  the  Secretary 


George  S.  Moore,  Jr.,  Associate  Administrator 
for  Administration,  Federal  Highway 
Administration 

Federal  Highway  Administration 

George  S.  Moore,  Jr.,  Associate  Administrator 

for  Administration 
Anthony  R.  Kane,  Associate  Administrator 

for  Program  Development 
Leon  N.  Larson,  Regional  Administrator, 

Georgia 
Richard  P.  Landis,  Associate  Administrator 

for  Motor  Carriers 
Dennis  C.  Judycki,  Associate  Administrator 

for  Safety  and  System  Applications 
Madeleine  S.  Bloom,  Director,  OfRce  of  Policy 

Development 
Earnest  Hawkins.  Associate  Administrator 

for  Administration.  Maritime 

Administration 
William  J.  Watt.  Associate  Administrator  for 

Policy,  Federal  Railroad  Administration 

Federal  Railroad  Administration 

S.  Mark  Lindsey,  Chief  Counsel 

Raymond  J.  Rogers,  Associate  Administrator 

for  Administration 
Philip  Olekszyk.  Deputy  Associate 

Administrator  for  Safety 
James  T.  McQueen.  Associate  Administrator 

for  Railroad  Development 
William  J.  Watt,  Associate  Administrator  for 

Policy 
Rosalind  A.  Knapp,  Deputy  General  Counsel, 

Office  of  the  Secretary 
William  T.  Hudson,  Director,  Office  of  Civil 

Rights,  Office  of  the  Secretary 

National  Highway  Traffic  Safety 
Administration 

Barry  L  Felrice,  Associate  Administrator  for 

Rulemaking 
Adele  L  Derby,  Associate  Administrator  for 

Regional  Operations 
George  L.  Parker.  Associate  Administrator  for 

Research  and  Development 
P.  Jackson  Rice,  Chief  Counsel 
Alicia  Casanova,  Director,  Office  of  Small 

and  Disadvantaged  Business  Utilization. 

Office  of  the  Secretary 

Urban  Mass  Transportation  Administration 

Nancy  M.  Butler.  Director  of  Communications 

and  External  Affairs 
Earnest  Hawkins.  Associate  Administrator 

for  Administration.  Maritime 

Administration 
Kevin  E.  Heanue.  Director,  Office  of 

Environment  and  Planning,  Federal 

Highway  Administration 
Rosalind  A.  Knapp,  Deputy  General  Counsel, 

Office  of  the  Secretary 
Rose  A.  McMurray,  Associate  Administrator 

for  Management  and  Administration, 

Research  and  Special  Programs 

Administration 
Philip  Olekszyk,  Deputy  Associate 

Administrator  for  Safety,  Federal  Railroad 

Administration 

Maritime  Administration 

Reginald  A.  Bourdon,  Associate 

Administrator  for  Policy  and  International 

Affairs 
Richard  E.  Bowman.  Associate  Administrator 

for  Maritime  Aids 
Harlan  T  Haller,  Associate  Administrator  for 

Shipbuilding  and  Ship  Operations 


Earnest  Hawkins,  Associate  Administrator 

for  Administration 
Nan  K.  Harllee,  Deputy  Associate 

Administrator  for  Policy  and  International 

Affairs 
W.  Patrick  Morris,  Chief  Counsel 
William  T.  Hudson,  Director,  Office  of  Civil 

Rights.  Office  of  the  Secretary 

Research  and  Special  Programs 
Administration 

Wallace  D.  Burnett,  Deputy  Assistant 

Secretary  for  Budget  and  Programs,  Office 

of  the  Secretary 
Katherine  E.  Collins,  Director,  Office  of 

Budget  Office  of  the  Secretary 
Franz  K.  Gimmler,  Deputy  Associate 

Administrator  for  Safety,  Urban  Mass 

Transportation  Administration 
Frank  L  Hassler,  Assistant  Director,  Office  of 

Information  Resources 
Robert  A.  Knisely,  Special  Assistant  and 

Director  for  Drug  Enforcement  and  Program 

Compliance,  Office  of  the  Secretary 
Arnold  Levine,  Director,  Office  of 

International  Transportation  and  Trade, 

Office  of  the  Secretary 
Rose  A.  McMurray,  Associate  Administrator 

for  Management  and  Administration 
Ehzabeth  R.  Monro,  Special  Assistant  for 

Aviation  Policy,  Office  of  the  Secretary 
Alan  I.  Roberts.  Associate  Administrator  for 

Hazardous  Materials  Safety 
George  W.  Tenley,  Jr.,  Associate 

Administrator  for  Pipeline  Safety 
Frank  F.C.  Tung,  Deputy  Director.  Volpe 

National  Transportation  Systems  Center 

Office  of  the  Inspector  General 

Melissa  J.  Allen,  Deputy  Assistant  Secretary 

for  Administration,  Office  of  the  Secretary 
William  D.  Colvin,  Inspector  General 

National  Aeronautics  and  Space 

Administration 
Theron  Gray,  Deputy  Associate 

Administrator  for  Appraisal.  Federal 

Aviation  Administration 
Chris  Greer.  Assistant  Inspector  General  for 

Audits.  Department  of  Housing  and  Urban 

Development 
Edward  Hefferon.  Deputy  Inspector  General. 

General  Services  Administration 
Jacquelyn  K.  Howard,  Assistant  Inspector 

General  for  Management  and  Policy, 

Department  of  Housing  and  Urban 

Development 
Steve  McNamara,  Acting  Assistant  Inspector 

General  for  Auditing,  Department  of 

Education 
Everett  Mosely,  Deputy  Assistant  Inspector 

General  for  Auditing,  Department  of 

Agriculture 
Thomas  Roslewicz.  Deputy  Inspector  General 

for  Audit  Services,  Department  of  Health 

and  Human  Services 
Walter  R.  Somerville,  Director,  Office  of  Civil 

Rights,  United  States  Coast  Guard 
Steven  Switzer,  Deputy  Inspector  General, 

Resolution  Trust  Fund 
Leon  C.  Watkins,  Assistant  Administrator  for 

Civil  Rights,  Federal  Aviation 

Administration 


Michael  Zimmerman,  Deputy  Inspi 
General,  Department  of  Commei 

(FR  Doc.  91-19048  Filed  8-»-gi:  6:4 

BILUNO  CODE  4B1»-e2-lt 


Federal  Aviation  Administratl 

Receipt  of  Noise  Compatibtlit 
Program  and  Request  for  Re\ 
Lanai  Airport  Lanai  City,  Larv 

agency:  Federal  Aviation 
Administration,  DOT. 
AcnON:  Notice. 

summary:  The  Federal  Aviatic 
Administration  (FAA)  announi 
is  reviewing  a  proposed  noise 
compatibility  program  tliat  wa 
submitted  for  Lanai  Airport  un 
provisions  of  title  I  of  the  Avia 
Safety  and  Noise  Abatement  / 
(Public  Law  9&-193)  (hereinaftc 
to  as  "the  Act")  and  14  CFR  pa 
the  State  of  Hawaii.  Departme 
Transportation.  This  program  i 
submitted  subsequent  to  a 
determination  by  FAA  that  as: 
noise  exposure  maps  submittal 
CFR  part  150  for  Lanai  Airport 
compliance  with  applicable 
requirements  effective  Februai 
The  proposed  noise  compatibil 
program  will  be  approved  or 
disapproved  on  or  before  Janui 
1992. 

EFFECTIVE  DATE:  The  effective 
the  start  of  FAA's  review  of  th 
compatibility  program  is  Augu 
The  public  comment  period  eni 
September  30, 1991. 

FOR  FURTHER  INFORMATION  CO 

David  J.  Welhouse,  Airport  Enj 
Planner.  Honolulu  Airports  Dis 
Office,  Federal  Aviation  Admi; 
P.O.  Box  50244.  Honolulu.  Haw 
Telephone  808/541-1243.  Stree 
300  Ala  Moana  Boulevard,  roo: 
Honolulu,  Hawaii  96813,  Cormi 
the  proposed  noise  compatibili 
program  should  also  be  submit 
above  office. 

SUPPLEMENTARY  INFORMATION; 
notice  announces  that  the  FAA 
reviewing  a  proposed  noise 
compatibility  program  for  Lant 
which  will  be  approved  or  diss 
on  or  before  January  28, 1992. 1 
notice  also  announces  the  aval 
this  program  for  public  review 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  map 
found  by  FAA  to  be  in  complia 
the  requirements  of  Federal  A\ 
Regulations  (FAR)  part  150,  pn 
pursuant  to  title  I  of  the  Act,  m 
a  noise  compatibility  program 
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Earnest  Hawkins,  Associate  Administrator 

for  Administration 
Nan  K.  Harllee,  Deputy  Associate 

Administrator  for  Policy  and  International 

Affairs 
W.  Patrick  Morris,  Chief  Counsel 
William  T.  Hudson,  Director.  Office  of  Civil 

Rights,  Office  of  the  Secretary 

Research  and  Special  Programs 
Administration 

Wallace  D.  Burnett,  Deputy  Assistant 

Secretary  for  Budget  and  Programs,  Office 

of  the  Secretary 
Katherine  E.  Collins,  Director,  Office  of 

Budget  Office  of  the  Secretary 
Franz  K.  Gimmler,  Deputy  Associate 

Administrator  for  Safety,  Urban  Mass 

Transportation  Administration 
Frank  L  Hassler,  Assistant  Director,  Office  of 

Information  Resources 
Robert  A.  Knisely,  Special  Assistant  and 

Director  for  Drug  Enforcement  and  Program 

Compliance,  Office  of  the  Secretary 
Arnold  Le\'ine,  Director,  Office  of 

International  Transportation  and  Trade, 

Office  of  the  Secretary 
Rose  A.  McMurray,  Associate  Administrator 

for  Management  and  Administration 
Elizabeth  R.  Monro,  Special  Assistant  for 

Aviation  Policy,  Office  of  the  Secretary 
Alan  I.  Roberts,  Associate  Administrator  for 

Hazardous  Materials  Safety 
George  W.  Tenley,  )r.,  Associate 

Administrator  for  Pipeline  Safety 
Frank  F.C.  Tung,  Deputy  Director,  Volpe 

National  Transportation  Systems  Center 

Office  of  the  Inspector  General 

Melissa  J.  Allen,  Deputy  Assistant  Secretary 

for  Administration,  Office  of  the  Secretary 
William  D.  Colvin,  Inspector  General 

National  Aeronautics  and  Space 

Administration 
Theron  Gray,  Deputy  Associate 

Administrator  for  Appraisal.  Federal 

Aviation  Administration 
Chris  Greer,  Assistant  Inspector  General  for 

Audits.  Department  of  Housing  and  Urban 

Development 
Edward  Hefferon,  Deputy  Inspector  General, 

General  Services  Administration 
Jacquelyn  K.  Howard,  Assistant  Inspector 

General  for  Management  and  Policy, 

Department  of  Housing  and  Urban 

Development 
Steve  McNamara,  Acting  Assistant  Inspector 

General  for  Auditing,  Department  of 

Education 
Everett  Mosely,  Deputy  Assistant  Inspector 

General  for  Auditing,  Department  of 

Agriculture 
Thomas  Roslewicz.  Deputy  Inspector  General 

for  Audit  Services.  Department  of  Health 

and  Human  Services 
Walter  R.  Somerville,  Director,  Office  of  Civil 

Rights.  United  States  Coast  Guard 
Steven  Switzer.  Deputy  Inspector  General, 

Resolution  Trust  Fund 
Leon  C.  Watkins,  Assistant  Administrator  for 

Civil  Rights.  Federal  Aviation 

Administration 


Michael  21immerman,  Deputy  Inspector 
General,  D«partment  of  Commerce 

(FR  Doc.  91-19048  Filed  S-»-ei:  6:45  am] 
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Federal  Aviation  Administration 

Receipt  of  Noise  CompatibtUty 
Program  and  Request  for  Review  for 
Lanai  Airport,  Lanai  City,  Lanal,  HawaU 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Lanai  Airport  under  the 
provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  (hereinafter  referred 
to  as  "the  Act")  and  14  CFR  part  150  by 
the  State  of  Hawaii.  Department  of 
Transportation.  This  program  was 
submitted  subsequent  to  a 
determination  by  FAA  that  associated 
noise  exposure  maps  submitted  under  14 
CFR  part  150  for  Lanai  Airport  were  in 
compliance  with  applicable 
requirements  effective  February  1, 1990. 
The  proposed  noise  compatibility 
program  will  be  approved  or 
disapproved  on  or  before  January  28, 
1992. 

EFFECTIVE  DATE:  The  effective  date  of 
the  start  of  FAA's  review  of  the  noise 
compatibility  program  is  August  1, 1991. 
The  public  comment  period  ends 

September  30, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

David ).  Welhouse,  Airport  Engineer/ 
Planner.  Honolulu  Airports  District 
Office,  Federal  Aviation  Administration, 
P.O.  Box  50244,  Honolulu,  Hawaii  96850. 
Telephone  806/541-1243.  Street  Address: 
300  Ala  Moana  Boulevard,  room  7118, 
Honolulu,  Hawaii  96813.  Comments  on 
the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 
SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Lanai  Airport 
which  will  be  approved  or  disapproved 
on  or  before  January  28, 1992.  This 
notice  also  announces  the  availability  of 
this  program  for  pubHc  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  title  I  of  the  Act,  may  submit 
a  noise  compatibility  program  for  FAA 


approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  I^nai 
Airport,  effective  on  August  1, 1991.  It 
was  requested  that  the  FAA  review  this 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be  completed 
on  or  before  January  28, 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  S  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue  SW.,  room  617, 
Washington.  DC  20591 

Federal  Aviation  Administration. 
Western-Pacific  Region  OfGce,  15000 
Aviation  Boulevard,  room  3E24, 
Hawthorne,  California  90261 

Federal  Aviation  Administration, 
Honolulu  Airports  District  Office,  300 
Ala  Moana  Boulevard,  room  7116, 
Honolulu,  Hawaii  96813 

State  of  Hawaii.  Department  of 
Transportation,  Airports  Division. 
Honolulu  International  Airport  Gate 
31,  Honolulu,  Hawaii  96819 

State  of  Hawaii,  Department  of 
Transportation.  Airport  District 
Office,  Lanai  Airport,  Lanai  City, 
Lanai,  Hawaii 


Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  tor  purtmer  intormatiow 

CONTACT. 

Issued  in  Hawthorne,  California  on  August 
1,1991. 
Hennan  C  BHss, 

Manager,  Airport  Division,  Wealem-Pocific 
Region. 

[FR  Doc.  91-19062  Filed  8-«-ei:  &45  am] 
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Federal  Aviation  Administration 

Receipt  of  Noise  Compatit>Hlty 
Program  and  Request  for  Review  for 
Uhue  Airport,  Uftue,  Kauai,  Hawaii 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Lihue  Airport  under  the 
provisions  of  tide  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193]  (hereinafter  referred 
to  as  "the  Act")  and  14  CFR  part  150  by 
State  of  Hawaii.  Department  of 
Transportation.  This  program  was 
submitted  subsequent  to  a 
determination  by  FAA  that  associated 
noise  exposure  maps  submitted  under  14 
CFR  part  150  for  Lihue  Airport  were  in 
compliance  with  applicable 
requirements  effective  May  17, 1990.  The 
proposed  noise  compatibility  program 
will  be  approved  or  disapproved  on  or 
before  January  28, 1992. 
EFFECTIVE  DATE:  The  effective  date  of 
the  start  of  FAA's  review  of  the  noise 
compatibility  program  is  August  1, 1991. 
The  public  comment  period  ends 
September  30, 1991. 
TOR  FURTHER  INFORMATION  CONTACT! 
David  J.  Welhouse,  Airport  Engineer/ 
Planner,  Honolulu  Airports  District 
Office,  Federal  Aviation  Administration, 
P.O.  Box  50244,  Honolulu.  Hawaii  96850. 
Telephone  808/541-1243.  Street  Address: 
300  Ala  Moana  Boulevard,  room  7116, 
Honolulu,  Hawaii  96813,  Comments  on 
the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  aimounces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Lihue  Airport 
which  will  be  approved  or  disapproved 
on  or  before  January  28, 1992.  litis 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 
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An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  title  I  of  the  Act,  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Lihue 
Airport,  effective  on  August  1, 1991.  It 
was  requested  that  the  FAA  review  this 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  wilt  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
period,  limited  by  law  to  a  maximum  of 
180  days,  will  be  completed  on  or  before 
January  28, 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  S  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration, 
800  Independence  Avenue.  SW.,  room 

617, 
Washington,  DC  20591 
Federal  Aviation  Administration, 
Western-Pacific  Region  Office, 
15000  Aviation  Boulevard,  room  3E24, 
Hawthorne,  California  90261 
Federal  Aviation  Administration. 
Honolulu  Airports  District  Office. 
300  Ala  Moana  Boulevard,  room  7116, 
Honolulu,  Hawaii  96813 
State  of  Hawaii, 


Department  of  Transportation, 

Airport  Division, 

Honolulu  International  Airport,  Gate  31, 

Honolulu.  Hawaii  96819 

State  of  Hawaii. 

Department  of  Transportation. 

Airport  Division. 

District  Office  Manager. 

Lihue  Airport.  Lihue.  Kauai.  Hawaii 

96766 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  further  information 

CONTACT. 

Issued  in  Hawthorne,  California  on  August 
1, 1991. 
Herman  C.  BUu, 

Manager.  Airports  Division,  Western-Pacific 
Region. 

(PR  Doc.  91-19060  Filed  8-9-81:  8:45  am] 
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Acceptance  Noise  Exposure  Maps  for 
Kahulul  Airport,  Kahulul,  Maul,  Hi 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  State  of  Hawaii, 
Department  of  Transportation  for 
Kahului  Airport  under  the  provisions  of 
title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements. 
EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  July  31, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

David  J.  Welhouse,  Airport  Engineer/ 
Planner.  HNlr^l.  Federal  Aviation 
Administration.  Honolulu  Airports 
District  Office.  P.O.  Box  50244. 
Honolulu,  Hawaii  96850-0001, 
Telephone  (808)  541-1243. 
SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Kahului  Airport  are  in  compliance 
with  applicable  requirements  of  part  150 
effective  July  31. 1991. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  afiect  such  maps.  The 
Act  requires  such  maps  to  be  developed 


in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150.  promulgated 
pursuant  to  title  I  of  the  Act.  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  State  of 
Hawaii,  Department  of  Transportation. 
The  specific  maps  under  consideration 
are  Figures  4-1  and  6-1  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  Kahului  Airport  are 
in  comphance  with  applicable 
requirements.  This  determination  is 
effective  on  July  31, 1991.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the 
maps  depicting  properties  on  the  surface 
rests  exclusively  with  the  airport 
operator  which  submitted  those  maps, 
or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 


103  of  the  Act.  The  FAA  has 

the  certification  by  the  airp( 

under  S  150.21  of  FAR  part ' 

statutorily  required  consult) 

been  accomplished. 
Copies  of  the  noise  expos 

and  of  the  FAA's  evaluatior 

are  available  for  examinati( 

following  locations: 

Federal  Aviation  Administr 
Independence  Avenue  SV 
Washington.  DC  20591 

Federal  Aviation  Administr 
Western-Pacific  Region,  / 
Division,  room  3E24, 1500 
Boulevard,  Hawthorne,  C 
90261 

Federal  Aviation  Administr 
Honolulu  Airports  Distric 
Ala  Moana  Boulevard,  ro' 
Honolulu,  Hawaii  96813 

State  of  Hawaii,  Departmer 
Transportation,  Airports  1 
Honolulu  International  A: 
31,  Honolulu,  Hawaii  968: 

State  of  Hawaii,  Departmen 
Transportation,  Airports  1 
District  Office  Manager,  i 
Airport.  Kahului.  Maui.  H 
Questions  may  be  directe 

individual  named  above  urn 

heading,  FOR  FURTHER  INFOI 

CONTACT. 

Issued  in  Hawthorne.  Califor 

1991. 

Herman  C  Bliss, 

Manager.  Airports  Division,  Wi 
Region. 

[■■R  Doc.  91-19061  Filed  8-9-91; 

BILLMQ  COOC  4S10-1S-M 


Federal  Highway  Administ 

Environmental  Impact  Stat 
FrederlcIt  County,  VA 

agency:  Federal  Highway 
Administration  (FHWA).  D( 
action:  Notice  of  intent. 

summary:  The  FHWA  is  ise 
notice  to  advise  the  public  t 
environmental  impact  statei 
prepared  for  a  proposed  hig 
to  be  located  in  Frederick  C 
Virginia. 

FOR  FURTHER  INFORMATION 
Robert  B.  Welton.  District  E 
Federal  Highway  Administr 
Box  10045.  Richmond,  VA  2; 
Telephone  804/771-2682. 
SUPPLEMENTARY  INFORMATH 
PHWA,  in  cooperation  with 
Department  of  Transportafii 
and  the  County  of  Frederick 
prepare  a  draft  environmen 
statement  (DEIS)  on  a  propc 
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in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  title  I  of  the  Act,  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  State  of 
Hawaii.  Department  of  Transportation. 
The  specific  maps  under  consideration 
are  Figures  4-1  and  6-1  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  Kahului  Airport  are 
in  comphance  with  applicable 
requirements.  This  determination  is 
effective  on  July  31. 1991.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the 
maps  depicting  properties  on  the  surface 
rests  exclusively  with  the  airport 
operator  which  submitted  those  maps, 
or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 


103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  S  150.21  of  FAR  part  150.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue  SW.,  room  617. 
Washington,  DC  20591 

Federal  Aviation  Administration, 
Western-Pacific  Region,  Airports 
Division,  room  3E24, 15000  Aviation 
Boulevard,  Hawthorne,  California 
90261 

Federal  Aviation  Administration, 
Honolulu  Airports  District  Office,  300 
Ala  Moana  Boulevard,  room  7116, 
Honolulu.  Hawaii  96813 

State  of  Hawaii,  Department  of 
Transportation,  Airports  Division, 
Honolulu  International  Airport,  Gate 
31,  Honolulu,  Hawaii  96819 

State  of  Hawaii,  Department  of 
Transportation.  Airports  Division, 
District  Office  Manager.  Kahului 
Airport.  Kahului.  Maui.  Hawaii  96732 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading.  FOR  FURTHER  INFORMATION 

CONTACT. 

Issued  in  Hawthorne,  California  on  July  31, 
1991. 

Hennan  C  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

[■'R  Doc.  91-19061  Filed  8-9-91;  8:45  am] 
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Federal  Highway  Administration 

Environmental  Impact  Statement; 
Frederick  County,  VA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
to  be  located  in  Frederick  County. 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  B.  Welton,  District  Engineer. 
Federal  Highway  Administration,  P.O. 
Box  10O45,  Richmond,  VA  23240-0045. 
Telephone  804/771-2682. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Virginia 
Department  of  Transportation  (VDOT). 
and  the  County  of  Frederick,  will 
prepare  a  draft  environmental  impact 
statement  (DEIS)  on  a  proposal  to 


extend  Route  37  in  Frederick  County 
The  proposed  improvement  would 
involve  construction  of  a  multi-lane, 
limited  access,  bypass,  east  of  the  City 
of  Winchester,  VA.  The  proposed 
southern  terminus  is  Interstate  81  and 
existing  Route  37;  the  northern  terminus 
is  also  Interstate  81  and  existing  Route 
37.  The  length  for  the  proposed  roadway 
is  approximately  14.0  miles. 

Improvements  to  the  existing  corridor 
are  considered  necessary  to  provide  for 
the  efficient  movement  of  existing  and 
projected  traffic  and  provide  relief  from 
heavy  congestion  on  the  existing  Route 
37,  U.S.  Routes  11,  522  and  17/50, 
Virginia  Route  7,  and  Interstate  81.  This 
proposal  will  include  new  interchanges 
and  connector  routes  for  U.S.  Routes 
522, 17/50,  Interstate  81  and  other 
arterials  in  Frederick  County.  The 
proposed  improvements  will  extend 
existing  Route  37  on  the  west  side-of  the 
City  of  Winchester  to  the  east  side, 
thereby  completing  a  circumferential 
roadway  around  the  City  of  Winchester. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action  (no  build); 
(2)  transportation  system  management 
improvements  (improve  existing 
roadway  network);  (3)  mass  transit;  (4) 
constructing  a  mult-lane,  limited  access 
bypass  on  new  location.  The  various 
build  alternatives  will  incorporate 
variations  of  vertical  and  horizontal 
grade  alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
informational  meetings  and  a  public 
hearing  will  be  held  in  the  future. 

Public  notice  will  be  given  indicating 
the  time  and  place  of  the  meetings  and 
hearing.  The  DEIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  public  hearing.  No  formal 
scoping  meeting  is  planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties.     . 
Comments  or  questions  concerning  this 
proposed  action  and  the  DEIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  2fl.205,  Highway  Research 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372  regarding  State  and 
local  review  of  Federal  and  Federally 
assisted  programs  and  projects  apply  to  this 
project.) 


Issued  on:  August  5. 1991. 
Robert  B.  Waiton. 

Diatnct  Engineer,  Richmond,  Virginia. 
[FR  Doc.  91-19101  Filed  B-»-ei;  &-45  am] 

WLUNa  CODE  4l1»-ta-M 

Federal  Railroad  Administration 
[Docket  No.  H-91-3] 

Petition  for  Test  of  New  Tectinoiogies; 
CSX  Transportation,  inc. 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  CSX 
Transportation,  Inc.  (CSXT)  has 
petitioned  the  Federal  Railroad 
Administration  (FRA)  for  authorization 
to  establish  a  test  program  on  CSXTs 
Atlanta  and  Mobile  Divisions  that 
evaluates  if  a  computerized  system  of 
recording  Hours  of  Duty  information  will 
meet  the  requirements  of  S9  228.9  and 
228.11  of  FRA's  regulations  as  set  forth 
in  "Subpart  B-Records  and  Reporting." 

Section  228.9,  entiUed  "Railroad 
records;  general,"  requires  (1)  that  the 
record  be  signed  by  the  employee  whose 
time  on  duty  is  being  recorded  or,  in  the 
case  of  train  and  engine  crews,  signed 
by  the  ranking  crewmember.  CSXT 
states  that  it  seeks  a  demonstration 
project  of  the  records  signature 
requirement  of  the  "Hours  of  Service  of 
Railroad  Employees"  in  order  to 
modernize  recordkeeping.  CSXT 
proposed  that  each  employee  will  have 
his  or  her  own  personal  identification 
number  ("pin"),  which  will  remain 
confidential  to  the  employee.  When 
accessing  the  computer  for  input  of  the 
hours  of  service  record,  required  by 
S  228.11,  the  pin  number  will  not  appear 
on  the  computer  screen  when  the 
employee  enters  his  or  her  number. 

Instead  of  the  employee  physically 
signing  the  duty  record  pursuant  to 
S  228.9(a)(1),  the  employee's  pin  will 
serve  as  "signature." 

FRA  anticipates  a  test  period  of  six 
months  from  September  1, 1991  through 
March  1, 1992,  at  which  time  results  of 
the  test  will  be  reviewed  for  further 
consideration.  Diuing  the  test  period,  the 
CSXT  will  not  be  relieved  from 
maintaining  a  written  signed  record  by 
the  employee  or  the  ranking  employee 
as  required  by  §  228.9. 

During  the  test  period  FRA  will  be 
able  to  access  the  computer  screen 
locations  to  ensure  compliance  in 
reporting  the  necessary  information 
required  by  FRA  for  the  Hours  of 
Service  recordkeeping  regulation.  The 
petitioner  requests  that  this  test 
application,  piu^uant  to  49  CFR  228.9,  be 
approved.  Upon  completion  of  the  test 
program  period,  CSJCT  will  present  full 
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documentation  in  sapport  of  the  results. 
CSXT  believes  that  this  proposal  will 
comply  with  the  spirit  and  purpose  of 
the  regulation. 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  vyritten  views  and  comments. 
FRA  has  not  scheduled  a  public  hearing? 
since  the  facts  do  no  appear  to  so 
warrant.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  he  or 
she  should  notify  FRA  m  writing  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  his  or  her  request. 

Communications  concerning  this 
proceeding  should  identify  the 
appropriate  Waiver  Petition  Docket  No. 
M-91-3  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk.  Office  of 
Chief  Counsel.  Federal  Railroad 
Administration,  Nassif  Building,  400 
Seventh  Street  SW.,  Washington.  DC 
20590. 

Communications  received  before 
September  6, 1991,  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  will  be 
considered  as  far  as  practicable.  All 
comments  received  will  be  available  for 
examination  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  (9  a.m.  to  5  p.m.) 
in  room  8201,  Nassif  Building,  400 
Seventh  Street  SW..  Washington,  DC 
20590. 

Issued  in  Washington.  DC  on  August  h, 
1991. 

Grady  C  Codwn,  |r.. 
Associate  Adminislrator  for  Safety. 
[FR  Doc.  dl-19022  Fifed  8-9-91;  8:45  am) 
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[Waiver  Petition  Docket  Number  H-91-41 

Petition  for  a  Waiver  of  Compliance; 
Metro-North  Commuter  RaNroad  Co. 

In  accordance  with  49  CFR  {  211.9 
and  211.41,  notice  is  hereby  ^ven  that 
the  Federal  Railroad  Admmistration 
(FRA)  has  received  from  Metro-North 


Commuter  Railroad  Company  a  request 
for  exemptions  from  or  waivers  of 
compliance  with  a  requirement  of 
Federal  rail  safety  standards.  The 
petition  is  described  below,  including 
the  regulatory  provisions  involved,  and 
the  nature  of  the  relief  being  requested. 

Metro-North  Commuter  Railroad 
Company 

Metro-North  Commuter  Railroad 
Company  (MNCW)  is  seeking  a  3-year 
test  waiver  of  compliance  from 
§  22S.29(a)  of  the  Railroad  Locomotive 
Safety  Standards,  49  CFR  part  229. 
MNCW  is  requesting  that  it  be  permitted 
to  extend  the  clean,  oil,  test  and  stencil 
(COT&S)  period  from  24  months  to  36 
months  on  110  test  cars  equipped  with 
RT5A  and  GRB-1  Type  Brake 
Equipments.  The  test  cars  are  part  of  the 
616  "M"  Series  electric  railcar  fleet  built 
between  1971  and  1987.  Cars  will  be 
placed  into  the  test  as  they  receive  their 
present  biennial  inspection  and  test 
Each  valve  portion  will  be  painted  for 
identification  as  a  test  valve.  The 
performance  of  the  test  cars  will  be 
monitored  diuing  the  test  and  at  the 
conclusion  of  the  36  month  period,  an 
operational  inspection  wilt  be  made  on 
each  car.  Rack  tests  will  be  performed 
on  each  set  of  equipment  and  all  valves 
including  brake  units  wlD  be 
disassembled  and  inspected.  All  data 
pertinent  to  the  brake  equipment  on 
each  car  will  be  recorded  during  the  3- 
year  period.  If  conditions  so  justify, 
MNCW  will  petition  for  a  permanent 
extension  for  all  "M"  series  cars  at  that 
time. 

In  addition,  10  of  the  test  cars  will  be 
equipped  with  state  of  the  art  air 
filtration  systems.  At  the  conclusion  of 
the  3-year  test  period,  the  brake 
equipment  on  these  cars  will  be 
compared  to  that  on  the  other  100  cars 
to  determine  if  the  special  fihers  can 
justify  a  longer  cleaning  period.  At  that 
time,  FRA  will  determine  if  a  4-year  test 
is  warranted  for  the  10  cars. 


The  railroad  reports  that  due  to 
improved  maintenance  procedures,  they 
have  reduced  the  number  of  train  delays 
by  1/3  during  each  of  the  last  3  years. 
The  installation  of  dryers/filters  in  the 
air  system  along  with  long  life  rubber 
products  have  contributed  to  a  highly 
reliable  brake  system.  By  extendktg  the 
car  overhaul  and  brake  maintenance 
from  2  to  3  years,  the  projected 
availability  vrill  be  increased  by  almost 
400  car  days  per  year. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  v<rriting,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  niunber  (e.g.,  Waiver 
Petition  Docket  Number  H-91-4)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Commurtications 
received  before  September  23. 1991,  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.  to  5  p.m.)  in  room  8201, 
Nassif  Building,  400  Seventh  Street  SW  . 
Washington,  DC  20590. 

Issued  in  Washington.  DC  on  August  5. 
1991. 

Grady  C.  Cothen,  |r.. 
Associate  Administrator  for  Safety. 
(FR  Doc.  91-19023  Filed  8-8-01: 8:45  amj 
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Sunshine  Act 
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undef  ttie  "Government  in  the 
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FEDERAL  MINE  SAFETY  AND  HI 
REVIEW  COMMISSION 

August  6, 1991. 

TIME  AND  date:  10:00  a.m.,  Tl 

August  1, 1991. 

place:  Room  600, 1730  K  Stre 

Washington,  D.C. 

STATUS:  Closed  (Pursuant  to 

S  552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED: 

to  the  previously  announced 

Conunission  also  considered 

following  item: 

2.  Lancashire  Coal  Company,  1 
PENN  89-147-R.  etc.  Issues  inclu 
Lancashire  Coal  Company's  peti 
reconsideration  of  the  Commissi 
1991,  decision. 

It  was  determined  by  a  un< 
vote  of  Commissioners  that  t 
included  and  no  earlier  anno 
of  the  addition  was  possible. 
CONTACT  PERSON  FOR  MORE 

information:  Sandra  G.  Fan 
653-5629. 

Sandra  G.  Farrow. 

[PR  Doc.  91-19256  Filed  8-«-«l; ; 

MLUNO  COOC  673S-01-M 

FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 
TIME  AND  DATE:  10:00  a.m.,  A 
1991. 


Monday,  August  12.  1991  /  Notices 
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The  railroad  reports  that  due  to 
improved  maintenance  procedures,  they 
have  reduced  the  number  of  train  delays 
by  1/3  during  each  of  the  last  3  years. 
The  installation  of  dryers/filters  in  the 
air  system  along  with  long  life  rubber 
products  have  contributed  to  a  highly 
reliable  brake  system.  By  extending  the 
car  overhaul  and  brake  maintenance 
from  2  to  3  years,  the  projected 
availability  will  be  increased  by  almost 
400  car  days  per  year. 

Interested  parties  are  invited  to 
participate  hi  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Niunber  I+-91-4)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Communications 
received  before  September  23. 1991,  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received 
after  that  date  will  be  con»dered  as  far 
as  practicable.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.  to  5  p.m.)  in  room  8201, 
Nassif  Building,  400  Seventh  Street  SW  . 
Washington,  DC  20590. 

Issued  in  Washington.  DC  on  August  5, 
1991. 

Grady  C.  Cothen,  |rn 
Associate  Admwistrator  far  Safety. 
[FR  Doc.  91-19023  Filed  b-9-n.  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

August  6. 1991. 

TIME  AND  date:  10:00  a.m.,  Thursday, 

August  1, 1991. 

place:  Room  600. 1730  K  Street.  NW., 

Washington,  D.C. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 

S  552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  In  addition 

to  the  previously  announced  items,  the 

Commission  also  considered  the 

following  item: 

2.  Lancashire  Coal  Company,  Docket  No. 
PENN  89-147-R,  etc.  Issues  included 
Lancashire  Coal  Company's  petition  for 
reconsideration  of  the  Commission's  June  11, 
1991,  decision. 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  item  be 
included  and  no  earlier  announcement 
of  the  addition  was  possible. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Sandra  G.  Farrow  (202) 
653-5629. 

Sandra  G.  Fairow. 

|FR  Doc.  91-19256  Filed  6-0-91:  3:54  pm] 

BtLUNO  COOC  67SMI1-M 

FEDERAL  RETIREMENT  THRIFT 

INVESTMENT  BOARD 

TIME  AND  date:  10:00  a.m.,  August  19, 

1991. 


PLACE:  5th  Floor,  Conference  Room,  805 
Fifteenth  Street.  NW..  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  last 
meeting. 

2.  Thrift  Savings  Plan  activities  report  by 
the  Executive  Director. 

3.  Quarterly  review  of  investment  policy. 

4.  Review  of  KPMG  Peat  Marwick  audit 
report  entitled  "Comments  and 
Recommendations  to  the  TIB  Staff  Arising 
from  Full  and  Limited  Scope  Fiduciary 
Compliance  Audits  of  Selected  Federal 
Agencies'  Implementation  and  Maintenance 
of  Systems  and  Records  Supporting  the 
F'ERSA  Thrift  Savings  Plan." 

6.  Review  of  Arthur  Andersen  A  Co.  review 
of  )une  30, 1991,  interim  financial  statements 
of  the  Thrift  Savings  Fund. 

CONTACT  PERSON  FOR  MORE 
information:  Tom  Trabucco,  Director, 
Office  of  External  Affairs,  (202)  523- 
5660. 

Dated:  August  7, 1991. 
Francis  X.  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  91-19137  Filed  8-7-81;  4:42  pm) 
WLUNQ  COOC  C7S0-A1-M 

RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:18  p.m.  on  Tuesday,  August  6, 1991, 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  met  in  closed  session 


to  consider  (1)  the  resolution  of  failed 
thrift  Institutions;  (2)  contracting  matters 
relating  to  local  area  network 
procurement;  (3)  the  sale  of  assets;  (4) 
recommendations  regarding  the  early 
termination  of  a  FSLIC  Assistance 
Agreement;  and  (5)  certain  litigation 
matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice  Chairman 
Andrew  C.  Hove,  Jr.,  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  and  concurred  in  by 
Director  C.C.  Hope  (Appointive)  and 
Director  T.  Timothy  Ryan  Jr.  (Director  of 
Office  of  Thrift  Supervision),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B)  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550— 
17th  Street.  N.W.,  Washington,  DC. 

Dated:  August  7, 1991. 
Resolution  Trust  Corporation. 
John  M.  Buckley,  Jr., 

Executive  Secretary. 

[FR  Doc.  91-19177  Filed  6-6-91;  10:32  am) 
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This  section  o(  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed 
Rule,  and  Notice  docutnents.  These 
corrections  arB  prepared  bf  the  Office  of 
the  Federaf  Ragisler.  Agency  prepared 
corrections  ara  inuad  as  signed 
documents  and  appaar  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ARCHITHCTURAL  AHD 
TRANSPORT ATTON  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  lift 

(Docket  No.  90-2] 
R1M3014-AAM 

AmeiicaiM  With  OUabUHies  Act  (ADA) 
AcceaoibUtty  Guidelines  tor  BuMfUngs 
and  Facilities 

Correction 

In  rule  document  91-17481  beginning 
on  page  35408  in  the  issue  of  Friday,  )uly 
26. 1991.  malce  the  foliowing  correction: 

§1191.1    [Corrected) 

On  page  35453.  in  the  third  column,  in 
the  tenth  line  from  the  bottom  of  the 
page,  the  section  heading  now  reading 
"§  1191.11  Accessibility  guidelines." 
should  read  "5  1191.1  Accessibility 
guidelines.". 

BILUNG  COOE  1SOS-Ot-0 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

(Docket  No.  910527-1127] 
RIN  0693-AA85 

Proposed  Federal  Information 
Processing  Standard  (FIPS)  for 
Government  Network  Management 
Profile  (GNMP) 

Correction 

In  notice  document  91-18020  beginning 
on  page  36136  in  the  issue  of 
Wednesday.  July  31. 1991.  make  the 
following  correction: 

On  page  36137.  in  the  third  column,  in 
paragraph  11..  in  the  second  line, 
"January  31. 1992"  should  read  "(six 
months  after  date  of  publication  of  final 
document  in  the  Federal  Register]. 

eiUJNO  COOE  isosoi-o 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1  and  3 

Adverse  Registration  Actions  and 
Other  Registration  Matters 

Correction 

In  proposed  rule  doctiment  91-18022 
beginning  on  page  37026  m  the  issue  of 
Friday.  August  2. 1991,  make  the 
following  corrections: 

1.  On  page  37026,  in  the  third  column, 
under  tfaie  "DATES"  caption,  the  date 
should  read  "October  1. 1991". 

§3.12   [Corractsdl 

2.  On  page  37041,  in  the  third  column, 
in  §  3.12(i](2).  in  the  eighth  line. 
"(i)(l)(ii)(iv)"  ahodd  read  "|i)(l)(iiHiv)" 

§3.32    [Corrsctedl 

3.  On  page  37044,  in  the  first  column, 
in  §  3.32(e)(1).  in  the  first  line, 
"reqistrant"  should  read  "registrant". 

4.  On  the  same  page,  in  the  second 
column,  in  §  3.32(h).  in  the  tenth  line 
from  the  end  of  the  paragraph, 

"§  3.21(c)"  should  read  "§  3.211(c)". 

BILUNO  COOE  1S0S41-D 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  232  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Suppierocnt; 
Contract  Financing 

Correction 

In  rule  document  91-16405  beginning 
on  page  31341  in  the  issue  of 
Wednesday,  July  10, 1991,  make  the 
following  corrections: 

1.  On  the  same  page,  in  the  second 
column,  in  the  first  full  paragraph,  in  the 
eighth  line  from  the  bottom  "related" 
should  read  "relate". 

2.  In  the  same  column,  in  the  table  at 
the  bottom,  in  the  heading,  in  the  first 
column  of  the  table  "interstrate"  should 
read  "interest". 

3.  On  the  same  page,  in  the  third 
column,  in  the  first  paragraph,  in  the 
fourth  line  from  the  bottom  "of*  should 
read  "for". 

4.  In  the  same  column,  in  the  second 
paragraph,  in  the  fourth  line,  "232.501- 
1(8-71)."  should  read  "232.502-1(8-71)." 


5.  On  page  31342,  in  the  first  column, 
in  the  second  full  paragraph,  in  the  first 
line  insert  "does"  following  "rule". 


BlUMaCOOC  W06WD 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  915, 917, 950  and  970 

Acquisition  Regulation 

Correction 

In  rule  document  91-14086  beginning 
on  page  Z8099  in  the  issue  of 
Wednesday,  June  19, 1991,  make  the 
following  corrections: 

1.  On  page  28103.  in  the  second 
column,  in  the  taWe,  above  entry  "85" 
insert  "Satisfactdry". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  taWe,  after  entry 
"81"  remove  the  rule. 

BILUNO  CODE  1SOS«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Admfnistrafion 

[Social  Security  Ruling  SSR  91-6] 

Child's  insurance  Benefits— Effect  of  a 
Second  Adoption  on  an  Adopted 
Child's  Continued  Entfttement  to 
Benefits— West  Virginia 

Correction 

In  notice  document  91-15580  beginning 
on  page  29970  in  the  issue  of  Monday, 
July  1, 1991,  make  the  following 
correction: 

On  page  29970.  in  the  first  column,  in 
the  summary:,  in  the  ninth  line,  "of  " 
should  read  "on", 

BILUNO  CODE  1S09-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(WY-060-4212-14;WYW81452] 

Realty  Action;  Direct  Sale  of  Public 
Lands;  Wyoming 

Correction 

In  notice  document  91-15373  begirmint^ 
on  page  29709  in  the  issue  of  Friday, 
June  28. 1991.  make  the  following 
corrections: 


1.  On  page  29709.  in  the  seco 
column,  in  the  SUMMARY:,  in  thi 
line.  "1917"  should  read  "1719" 

2.  On  the  same  page,  in  the  tl 
column,  in  paragraph  1..  in  the 
"1990"  should  read  "1890" 

BILUNO  COOE  1605.01-0 


DEPARTMENT  OF  THE  INTEF 

Office  of  Surface  Mining  Rec 
and  Enforcenrtent 

30  CFR  Parts  740, 761,  and  77 

RIN  1029-AB42 

Federal  Lands  Program;  Area 
Unsuitable  for  Mining;  Areas 
Designated  by  Act  of  Congre 
Requirements  for  Coal  Expio 

Correction 

In  rule  document  91-17097  bi 
on  page  33152  in  the  issue  of  T 
July  18. 1991.  make  the  foUowi 
corrections; 
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5.  On  page  31342.  in  the  first  column, 
in  the  second  full  paragraph,  in  the  first 
line  insert  "does"  following  "rule". 


wumacooe  wmwd 


DEPARTMENT  OF  ENERGY 

48  CFR  Parts  915, 917, 950  and  970 

Acquisition  Regulation 

Correction 

In  rule  document  91-14086  beginning 
on  page  28099  in  the  issue  of 
Wednesday,  June  19, 1991,  make  the 
following  correctiona: 

1.  On  page  28103,  In  the  second 
column,  in  the  taWe,  above  entry  "85" 
insert  "Satisfactdry". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  taWe.  after  entry 
"81"  remove  the  rule. 

BILUNO  CODE  1S0M)1« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  AdnrfnistraBon 

[Social  Security  Ruling  SSR  91-6] 

Child's  Insurance  Benefits— Effect  of  a 
Second  Adoption  on  an  Adopted 
Child's  Continued  Entfttement  to 
ueneTiTs    vvesi  Virginia 

Correction 

In  notice  document  91-15580  beginning 
on  page  29970  in  the  issue  of  Monday, 
July  1, 1991,  make  the  following 
correction: 

On  page  29970,  in  the  first  column,  in 
the  summary:,  in  the  ninth  line,  "of  " 
should  read  "on", 

BILUNG  CODE  1905-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-060-4212-14;WYW81452] 

Realty  Action;  Direct  Sale  of  Public 
Lands;  Wyoming 

Correction 

In  notice  document  81-15373  beginnintj 
on  page  29709  in  the  issue  of  Friday, 
June  28, 1991,  make  the  following 
corrections: 


1.  On  page  29709,  in  the  second 
column,  in  the  SUMMARY:,  in  the  last 
line,  "1917"  should  read  "1719" 

2.  On  the  same  page,  in  the  third 
column,  in  paragraph  1.,  in  the  last  line. 
"1990"  should  read  "1890" 

BILUNO  CODE  1t0S41.O 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  740, 761,  and  772 
PIN  1029-AB42 

Federal  Lands  Program;  Areas 
Unsuitable  for  Mining;  Areas 
Designated  by  Act  of  Congress; 
Requirements  for  Coal  Exploration 

Correction 

In  rule  document  91-17097  beginning 
on  page  33152  in  the  issue  of  Thursday. 
July  18, 1991,  make  the  following 
corrections: 


1.  On  page  33162,  in  the  second 
column,  in  the  second  line  "permitted" 
should  read  "pertinent" 

2.  In  the  same  column,  in  the  2d 
paragraph,  in  the  12th  line  "family" 
should  read  "facility" 

§761.12    [Convcted] 

3.  On  page  33164,  in  the  third  column, 
in  !  761.12(a)(l)(ii)  in  the  seventh  line 
from  the  bottom  "Federal"  was 
misspelled. 

4.  On  the  same  page,  in  the  same 
paragraph,  in  the  fifth  line  from  the 
bottom  "httle"  should  read  "title". 

BILUNO  CODE  1S0S-01-O 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1152 

Abandonment  and  Discontinuance  of 
Rail  Lines  and  Rail 
TransportationUnder  49  U.S.C.  10903 

Correction 

In  rule  document  91-17929  beginning 
on  page  35834  in  the  issue  of  Monday, 


July  29. 1991.  make  the  following 
correction: 

§1152.20    (Conrectedl 

On  page  35835,  in  the  first  column,  in 
S  1152.20(a),  in  the  second  line  "(b)  *  * 
*"  should  read  "(2) 

BILUNO  CODE  1S0S-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-253381 

Filings  Under  the  Public  Utility  HokHng 
Company  Act  of  1935  ("Act") 

Correction 

In  notice  document  91-16100 
appearing  on  page  30958  in  the  issue  of 
Monday,  July  8, 1991,  the  Release 
Number  should  appear  as  shown  above. 

BILUNO  CODE  1MS-01-O 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-91-3298] 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Community  Planning 
and  Development.  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Wendy  Swire,  0MB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  RATHER  INFORMATION  CONTACT: 
David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410.  telephone 
(202)  70&-0050. 

This  is  not  a  toll-free  number.  Copies 
of  the  proposed  forms  and  other 


available  documents  submitted  to  0MB 
may  be  obtained  from  Mr.  Cristy. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  It  is  also 
requested  that  0MB  complete  its  review 
within  ten  days. 

The  Notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  pubhc  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  numbers  of 
hours  need  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  0MB  Desk  Officer 
for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  August  2, 1991. 

Marda  K.  Dodge, 

Deputy  Director.  Office  of  Urban 
Rehabilitation. 

Nodce  of  Submission  of  Proposed 
Informadon  Collection  to  0MB 

Proposal:  Comprehensive  Housing 
Affordability  Strategy. 

Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
heart  of  a  Comprehensive  Housing 
Affordability  Strategy  (CHAS)  is  the 
jurisdiction's  narrative  of  its  needs, 
priorities  and  goals.  The  tabular  formats 
are  an  integral  part  of  a  jurisdiction's 
CHAS.  They  display  a  jurisdiction's 
housing  needs  and  uiventory  and  are 
summarized  by  housing  activity,  income 
group,  family  size  and  tenure  type.  They 
also  display  a  jurisdiction's  investment 
plan  and  goals.  The  data  will  be  used 
both  by  a  jurisdiction  in  formulating  its 
CHAS  and  by  HUD  in  reviewing  and 
approving  that  CHAS. 

Form  Number  HUD-400go  and  HUD- 
40091. 

Respondents:  State  and  Local 
Governments. 

Frequency  of  Submission:  Annual. 

Reporting  Burden: 


No.  of 
respondents 


Frequency  of 
response 


Hour  per 
resporae 


••      Burdenhours 


Initial  CHAS 

Anrejal  Updates  (follov*ing  4  years).. 

Annual  Records  Keeping 

Total  Burden 


1,078 
1,078 
1.078 
1.078 


288 

128 

80 

496 


310,464 

137,984 

86.240 

534,688 


Total  Estimated  Burden  Hours: 
534,688. 

Status:  Revision. 

Contact:  Larry  Gould,  HUD,  (202)  401- 
2001,  Wendy  Swire,  0MB,  (202)  39&- 
(030. 

Dated:  August  2, 1991. 

Justification 

1.  The  Following  Circumstances  Make 
tie  Collection  of  Information  Necessary 

Title  I  of  the  National  Affordable 
Housing  Act  of  1990  requires  that 
jurisdictions  develop  and  implement  a. 
Cv~mprehensive  Housing  Affordability 
^Lfategy  (CHAS),  consisting  of  15 
elpments,  as  a  condition  for  receiving 
funds  made  available  under  title  II  of 
t^.s  Act.  specific  programs  under  the 
United  States  Housing  Act  of  1937.  the 


Housing  and  Community  Development 
Act  of  1974.  and  the  Stewart  B. 
McKinney  Homeless  Assistance  Act. 
For  the  purposes  of  title  I,  a  jurisdiction 
may  be  a  State,  including  the  District  of 
Columbia  and  the  Commonwealth  of 
Puerto  Rico,  a  unit  of  general  local 
government  or  an  authorized  consortium 
of  geographically  contiguous  units  of 
general  local  governments. 

In  meeting  this  tide  I  requirement,  the 
jurisdiction  must  provide  in  its  CHAS 
the  following  information,  if  appropriate, 
for  review  by  HUD: 

1.  Its  5-year  housing  needs; 

2.  The  nature  and  extent  of  its 
homelessness  and  the  strategy  for  meeting 
the  need; 

3.  The  characteristics  of  its  housing  market; 

4.  How  public  policies  affect  its  ability  to 
provide  affordable  housing; 


5.  The  institutional  structure  through  which 
it  will  carry  out  its  housing  strategy; 

6.  Its  available  private  and  non-Federal 
resources  to  carry  the  purposes  of  the  Act; 

7.  Its  plan  for  investment  or  other  use  of 
housing  funds  made  available  under  the 
HOME  Investment  Partnership  Act,  the 
United  States  Housing  Act  of  1937,  the 
Housing  and  Community  Development  Act  of 
1974,  and  the  Stewart  B.  McKinney  Homeless 
Assistance  Act; 

8.  Its  means  of  cooperation  among  the  State 
and  any  units  of  general  local  government; 

9.  The  number,  condition  and  needs  of 
Public  Housing  units.  (Only  applies  to  units  oi 
general  local  government): 

10.  Its  strategy  to  coordinate  Low-Income 
Tax  Credit  with  the  development  of 
affordable  housing.  (Only  applies  to  States); 

11.  Its  activities  to  encourage  Pubhc 
Housing  residents  to  become  involved  in 
management  and  participate  in 
homeownership; 


12.  Its  standards  for  monitoring 

13.  A  certification  that  it  is  in  cc 
with  an  antidisplacement  and  relc 
plan; 

14.  A  certification  that  it  «viU  af! 
further  fair  housing:  and 

15.  The  number  of  families  to  w 
jurisdiction  will  provide  afTordabI 

All  jurisdictions  would  be  e 
address  the  above  elements  e: 
elements  9,  which  applies  onl; 
of  general  local  government,  a 
which  applies  only  to  States.  1 
cases,  HUD  will  permit  an  abl 
CHAS  when  a  jurisdicUon's  p 
would  involve  such  a  limited  i 
funds  and  housing  units  that  t 
information  required  in  certai 
would  be  inappropriate  to  tha 
In  addition,  jurisdiictions  must 
HUD  for  approval  an  annual  t 
their  CHAS  for  a  period  of  foi 
consecutive  years.  There  is  al 
statutory  provision  that  wouh 
jurisdictions  to  amend,  within 
time  frame,  a  CHAS  diat  HUI 
disapproved. 

Tide  I  also  requires  particip 
jurisdictions  to  submit,  annua 
HUD  review,  a  performance  r 
the  progress  they  have  made  i 
out  their  housing  strategy  and 
the  goal  identified  in  element 
CHAS.  This  report  will  requir 
addiUonal  records  that  must  i 
maintained  on  the  new  infom 
needed  to  accommodate  the  a 
requirements  of  the  annual  re 
information  is  not  available  u 
current  record  systems  of  the 
established  HUD  programs  th 
require  a  CHAS  as  a  conditio 
funding. 

For  example,  informadon  ii 
increase  in  record  keeping  wc 
include  an  idendfication  of  p< 
benefiting  from  the  jurisdictic 
housing  activities  by  the  diffe 
statutory  categories,  such  as  i 
levels,  size  of  families,  the  ek 
families  participating  in  progi 
achieve  economic  dependenc 
persons  with  AIDS. 

Tide  I  also  mandates  that  j 
meet  certain  presubmission 
requirements  involving  citize; 
participadon.  Before  the  subr 
their  CHAS,  jurisdictions  are 
directed  to  publish  their  prop 
in  order  to  give  their  citizens, 
agencies  and  other  interested 
opportunity  for  conunent  and 
least  one  public  hearing  in  or 
obtain  the  forenamed  groups' 
the  jurisdiction's  housing  nee 

2.  Purpose  and  Use  of  Inform 

The  Act's  Conference  langi 
that  the  CHAS  will  serve  as  i 
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lents  submitted  to  0MB 
I  from  Mr.  Cristy. 

infohmation:  The 

submitted  the  proposal 
1  of  information,  as 
,  to  0MB  for  review,  as 
'aperwork  Reduction 
lapter  35].  It  is  also 
1MB  complete  its  review 

:s  the  following 

the  information 

ml: 

)f  the  agency  to  collect 

ition  of  the  need  for  the 
its  proposed  use; 
form  number,  if 

aers  of  the  pubhc  will 
e  proposal; 
intly  information 
be  required; 

5  of  the  total  numbers  of 
jpare  the  information 
ding  number  of 
juency  of  response,  and 

B  proposal  is  new  or  an 
itement,  or  revision  of 
>Ilection  requirement; 

and  telephone  numbers 
:ial  familiar  with  the 
he  0MB  Desk  Officer 

nt. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  August  2, 1991. 

Macda  K.  Dodge, 

Deputy  Director,  Office  of  Urban 
Rehabilitation. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

Proposal:  Comprehensive  Housing 
Affordability  Strategy. 

Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
heart  of  a  Comprehensive  Housing 
Affordability  Strategy  (CHAS)  is  the 
jurisdiction's  narrative  of  its  needs, 
priorities  and  goals.  The  tabular  formats 
are  an  integral  part  of  a  jurisdiction's 
CHAS.  They  display  a  jurisdiction's 
housing  needs  and  inventory  and  are 
summarized  by  housing  activity,  income 
group,  family  size  and  tenure  type.  They 
also  display  a  jurisdiction's  investment 
plan  and  goals.  The  data  will  be  used 
both  by  a  jurisdiction  in  formulating  its 
CHAS  and  by  HUD  in  reviewing  and 
approving  that  CHAS. 

Form  Number  HUD-40090  and  HUD- 
40091. 

Respondents:  State  and  Local 
Governments. 

Frequency  of  Submission:  Annual. 

Reporting  Burden: 


No.  of 
respondents 


Frequency  of 
response 


Hour  per 
response 


-      Burden  hours 


1,078 
1,078 
1.078 
1.078 


288 

310,464 

128 

137.984 

80 

86.240 

496 

534,688 

imunity  Development 

he  Stewart  B. 

ess  Assistance  Act. 

Df  title  I,  a  jurisdiction 

icluding  the  District  of 

:  Commonwealth  of 

t  of  general  local 

authorized  consortium 

contiguous  units  of 

jmments. 

tide  I  requirement,  the 

provide  in  its  CHAS 

rmation,  if  appropriate, 

D: 

ng  needs: 

extent  of  its 

le  strategy  for  meeting 

tics  of  its  housing  market; 
icies  affect  its  ability  to 
lousing; 


5.  The  institutional  structure  through  which 
it  will  carry  out  its  housing  strategy; 

6.  Its  available  private  and  non-Federal 
resources  to  carry  the  purposes  of  the  Act; 

7.  Its  plan  for  investment  or  other  use  of 
housing  funds  made  available  under  the 
HOME  Investment  Partnership  Act,  the 
United  States  Housing  Act  of  1937.  the 
Housing  and  Community  Development  Act  of 
1974,  and  the  Stewart  B.  McKinney  Homeless 
Assistance  Act; 

8.  Its  means  of  cooperation  among  the  State 
and  any  units  of  general  local  government; 

9.  The  number,  condition  and  needs  of 
Public  Housing  units.  (Only  applies  to  units  ot 
general  local  government); 

10.  Its  strategy  to  coordinate  Low-Income 
Tax  Credit  with  the  development  of 
affordable  housing.  (Only  applies  to  States); 

11.  Its  activities  to  encourage  Pubhc 
Housing  residents  to  l>ecome  involved  in 
management  and  participate  in 
homeownership; 


12.  Its  standards  for  monitoring  activities: 

13.  A  certification  that  it  is  in  comphance 
with  an  antidisplacement  and  relocation 
plan: 

14.  A  certification  that  it  will  affirmatively 
further  fair  housing;  and 

15.  The  number  of  famiUes  to  whom  the 
jurisdiction  will  provide  affordable  housing. 

All  jurisdictions  would  be  expected  to 
address  the  above  elements  except  for 
elements  9,  which  applies  only  to  units 
of  general  local  government,  and  10, 
which  applies  only  to  States.  In  some 
cases,  HUD  will  permit  an  abbreviated 
CHAS  when  a  jurisdiction's  project 
would  involve  such  a  limited  amount  of 
funds  and  housing  units  that  the 
information  required  in  certain  elements 
would  be  Inappropriate  to  that  project. 
In  addition,  jurisdictions  must  submit  to 
HUD  for  approval  an  aimual  update  of 
their  CHAS  for  a  period  of  foiu' 
consecutive  years.  There  is  also  a 
statutory  provision  that  would  permit 
jurisdictions  to  amend,  within  a  specific 
time  frame,  a  CHAS  that  HUD 
disapproved. 

Tide  I  also  requires  participating 
jurisdictions  to  submit,  annually,  for 
HUD  review,  a  performance  report  on 
the  progress  they  have  made  in  carrying 
out  their  housing  strategy  and  in  meeting 
the  goal  identified  in  element  15  of  their 
CHAS.  This  report  will  require 
additional  records  that  must  now  be 
maintained  on  the  new  information 
needed  to  accommodate  the  statutory 
requirements  of  the  annual  report.  Such 
information  is  not  available  under  the 
current  record  systems  of  the 
established  HUD  programs  that  now 
require  a  CHAS  as  a  condition  of 
funding. 

For  example,  information  involving  an 
increase  in  record  keeping  would 
include  an  identification  of  persons 
benefiting  from  the  jurisdiction's 
housing  activities  by  the  different 
statutory  categories,  such  as  income 
levels,  size  of  families,  the  elderly, 
families  participating  in  programs  to 
achieve  economic  dependence  and 
persons  with  AIDS. 

Tide  I  also  mandates  that  jiuisdictions 
meet  certain  presubmission 
requirements  involving  citizen 
participation.  Before  the  submission  of 
their  CHAS,  jurisdictions  are  statutorily 
directed  to  publish  their  proposed  CHAS 
in  order  to  give  their  citizens,  public 
agencies  and  other  interested  parties  the 
opportunity  for  comment  and  to  hold  at 
least  one  public  hearing  in  order  to 
obtain  the  forenamed  groups'  views  on 
the  jurisdiction's  housing  needs. 

2.  Purpose  and  Use  of  Information 

The  Act's  Conference  language  states 
tiiat  the  CHAS  will  serve  as  a  "working 


guide  for  each  jurisdiction's  use  of 
federal  and  other  housing  resources." 
The  conferees  express  the  concern  that 
in  the  past,  housing  assistance  plans  and 
other  planning  documents  required  of 
recipients  as  a  condition  of  receiving 
HUD  funds,  were  often  burdensome 
exercises  that  did  not  further  efficient 
management  or  the  effective 
achievement  of  key  housing  goals.  They 
emphasize  that  in  replacing  these  plans, 
the  CHAS  as  a  single,  action-oriented, 
housing  strategy,  will  serve  not  only  as 
an  effective  monitoring  tool  for  HUD, 
but  also  as  an  efficient  and  productive 
management  tool  for  States  and  units  of 
general  local  government. 

The  CHAS  performance  report 
provides  a  methodical  and  analytical 
approach  for  measuring,  on  an  annual 
basis,  the  jurisdiction's 
accomplishments  and  progress  in 
carrying  out  its  housing  strategy  and, 
like  die  CHAS.  it  will  serve  as  a  HUD 
monitoring  tool.  This  annual  review  of 
progress  will  also  enable  the  jurisdiction 
to  quickly  correct  deficiencies  that 
retard  or  thwart  a  jurisdiction's 
performance  in  meeting  its  housing 
goals.  Such  self-imposed  corrections 
protect  the  jurisdiction  against  possible 
HUD  funding  sanctions  when 
deficiencies  are  unresolved. 

The  information  involving  the 
comments  and  views  received  from 
citizens  and  other  interested  groups 
during  the  citizen  participation  process 
will  be  considered  by  jurisdictions  and 
to  the  extent  possible  incorporated  into 
their  housing  strategy.  Tide  I  requires 
that  jurisdictions  attach  a  summary  of 
such  comments  and  views  as  part  of 
tiieir  CHAS  submission  to  HUD. 

3.  Use  of  Improved  Information 
Technology  to  Reduce  Burden 

Development  of  computer  software  for 
jurisdictions'  use  would  not  be  cost 
effective.  The  information  needed  in  the 
data  elements  of  the  CHAS  would  be 
based  on  Census  data  and  on  local 
surveys  and  data  collection  relating 
exclusively  to  the  jursidiction.  The 
information  needed  to  complete  the 
remaining  CHAS  elements  would  be 
provided  through  narratives  and,  like 
the  data  elements,  would  be  unique  to 
the  housing  needs  and  conditions  of 
each  participating  jurisdiction. 

4.  Describe  the  Efforts  To  Identify 
Duplication 

Much  of  the  duplication  that  may 
have  resulted  from  the  requirements  of 
the  CHAS  has  been  statutorily 
eliminated  under  this  Act  by  replacing 
the  Housing  Assistance  Plan  and  the 
Comprehensive  Housing  Assistance 


Plan  with  the  CHAS  Botii  plans  were 
required  submissions  as  a  condition  for 
funding  under  the  Community 
Development  Block  Grant  (CDBG) 
program  and  the  McKinney  Homeless 
Assistance  programs.  The  jurisdictions 
required  to  submit  a  CHAS  are.  with 
few  exceptions,  the  same  recipients  now 
receiving  funds  under  current  HUD 
programs,  such  as  the  CDBG  and 
McKinney  programs. 

Furthermore,  in  developing  the 
pending  form  for  the  annual 
performance  report  of  the  CHAS.  HUD 
will  closely  compare  this  report  with 
other  performance  reports  required 
under  HUD  programs  to  avoid  any 
duplication  of  efforts  by  the  jurisdictions 
in  the  collection  of  data  and  related 
housing  information. 

5.  Why  Similar  Information  Already 
Available  Cannot  Be  Used  or  Modified 

The  information  collected  for  the 
CHAS  is  uitique  to  each  individual 
jurisdiction.  It  is  the  type  of  information, 
particulariy  the  statistical  data,  that 
cannot  be  fixed,  but  rather  continually 
changed  from  one  time  period  to 
another.  To  accommodate  these  changes 
in  information,  titie  I  requires 
jurisdictions  to  update  their  CHAS 
annually. 

6.  Small  Business  Involvement 
Not  applicable. 

7.  Consequence  of  Less  Frequent 
Information  Collection 

Title  I  precludes  a  less  frequent 
collection.  Importantiy.  the  information 
being  collected  is  the  minimum  required 
by  this  titie. 

8.  Inconsistency  with  5  CFR  1320.6 

Not  applicable.  This  information 
collection  is  being  conducted  in  a 
manner  consistent  with  the  guidelines  of 
5  CFR  1320.6. 

9.  Consultation  With  Jurisdictions 

The  information  collected  is  limited 
only  to  tiiat  which  is  statutorily  required 
in  order  for  a  jurisdiction  to  address 
each  of  die  15  elements  of  its  CHAS. 
Nevertheless,  public  comment  is  being 
solicited  on  all  aspects  of  this  proposed 
rule,  including  die  paperwork 
requirements.  All  comments  received 
will  be  thoroughly  considered  before  the 
final  rule  is  published. 

10.  Not  Applicable 
11  Not  Applicable 


38180 


Federal  Register  /  Vol.  56.  No.  155  /  Monday.  August  12.  1991  /  Notices 


12a.  Annual  Cost  Estimates  for  Initial 
Submission  Year  Only 


Federal 


Annual  and  Combined  Estim 


JurlsdictJons 

(StatM  and  Unttt  q»  Ganerai  Local  GovwnmwiU 


No.  c*  reip.       X       Ertm.  houra       X      Avar  hrty  rt  Coat 

WtialCHAS „ 1078  S40  $15.00  $3.880800 

Pubfccatlon  Cost»-$100 „._ t078  IOt'sOO 

AfWHjat  Pertofmance  Report „ 1078  ' 4o"         $i5,0o"  646!800 

Total  Annual  Coal  to  Jurisdctions „ _ _ 84  784  760 

'It  is  anttdpatwl  that  Juriadictions  that  are  COBG  radpianta  wM  hold  their  CHAS  public  havtnga  m  coi^unctton  wilt)  thair  COBG  puMc  hawinga. 


12h. 


Annual  and  Burden  Hours  for  Annual  Update  Submissions 

[Years  2  through  5] 
[Annual] 


Description 


No.  olRasp. 


Esfainate 

hours  per  year 

or  annually 


X      Aver  hourly  tt 


Cost  for  1 
year  or 
annuaMy 


Annual  update 

Ctaen  partiopatioru. _ 

Publication  Costs— $100  per  year  . 
Annual  Performance  Report 


1078 
1078 
1078 
1078 


80 

8 


•IS 

18 

"  is" 


1,293,600 

129,360 

;  107.800 

.646,800 


Total  Annual  Cost  to  Jurisdiction 


82,177.660 


13a 


ESTIMATE  OF  BURDEN  OF  INFORMATION  COLLECTION  FOR  INITIAL  SUBMISSION  YEAR  JURISDICTIONS 

[States  and  Units  of  General  Local  Govammenl] 


Description  of  infonnation  collection 


Initial  CHAS..'. 

Citizen  participation  process... 
Armaal  performance  report.?.. 


Total  annual  tHjrden  hours 


Section  njle  atfecled 


91.15.20,55.. 
91  40,  45,  50.. 
91  75.  80  


No.  of 
respondents 


1,078 
1,078 
1,078 


No.  of 

response  per 
respondence 


Total  annual 
responses 


1,078 
1.078 
1,078 


Hours  par 
response 


240 
8 

40 


Total  hour 


258.720 

8,624 

43.120 


310.464 


<i»^S^^i^J^X^^^^jrS?^^.l^^  £1  P«^  °?i«»'  experience  concerning  the  collection  of  information  by  COBG  and  McKimwy  redpients  In  thaIr 
W^^^toT^^^T^  ^ir^^^^c^ffS^^  ^'*"  ll.^^TP'®**"*^®  "°^"0  Asswtance  Plan  wh«h  have  now  been  replaced  by  the  CHASMueh  ol  the 
e';!c™^":^^S'rb,^ran;2?av?a^d^^^  "*'  "^  '^q-^-*^  <"  ^  CHAS,  Also  factored  into  these  hours  .s  the  reductK>n  for  those 

report.*"****^  '"  "*  '*'*"  ''°*^  is  the  time  that  )unsdictions  virHI  need  to  provide  substantive  responses  to  HUD  recommendations  on  the  annual  perfomiance 


13b 


Annual  and  Combined  Estimate  of  Burden  of  Information  Collection  for  Years  2  Through  6  Jurisdictions 

[States  and  Units  of  General  Local  Government;  Amwail 


Description  of  information 


Section  of  njles 


Annual  No. 
of 


No.  of 

reaponseper 

raaponae 


Total  winual 


Annual  hrs. 
par raaponae 


Total  hrs. 
annually 


Annual  update 
Citizar  participation. 


9155<b)      1.078 

91  40.  45.  50         „_ „ 1.078 


1.078 
1.0781 


80 

8 


86,240 
8.624 


[description  ol  Information 


Annual  partormance  report... 

Total  annual  burden  hour*.. 


14.  Changes  in  Burden 

As  previously  stated  in  the 
justification  section,  the  CHAI 
requirement  authorized  under 
the  National  Affordable  Hous 
1990.  The  burden  hours  are  co 
the  basis  of  a  jurisdiction  mee 
requirement  Since  the  CHAS 
the  CHAP  and  HAP.  the  burdi 
relating  to  these  latter  documi 
been  eliminated.  Thus,  the  bu 
needed  in  meeting  the  initial  f 
CHAS  requirements  are.  balai 
by  the  elimination  of  the  CH^ 
HAP.  The  figtires  reflected  on 
also  represent  a  reduced  num 
grantees. 

15.  The  Results  of  This  Collec 
Information  Are  Not  Planned 
Statistical  Use 

August  2. 1991. 

Addendum  to  Information  Co 
Submission  of  February  1, 19f 

Regulatory  Basis  for  the  Com 
Housing  Affordability  Strata^ 

The  Department's  intent  to 
tabular  formats  as  part  of  the 
formulation  was  stated  in  the 
4,  interim  rule.  Reference  bac 
page  4481,  first  full  paragraph 
states  "The  CHAS  document 
consist  of  five  components,  ei 
tabular  summaries  and  suppc 
narrative,  that  integrate  the  t\ 
statutory  items  described  in  i 
in  this  rule  *  *  *.  Beginning  i 
HUD  will  provide  special  tab 
decennial  census  data  from  tl 
Census  Bureau  as  the  basis  fi 
tabular  summaries  of  need  ai 
and  inventory  condition  inte{ 
first  two  components." 

However,  in  consideration 
anticipated  difficulties  that  S 
encounter  in  accumulating  th 
needed  to  fill  out  the  tabular 
consisting  of  tables  1  and  2.  t 
Department  has  made  these  I 
optional  for  FY  1992.  In  addit 
are  not  required  to  fill  out  Ta 
case  of  local  jurisdictions,  mi 
data  required  for  tables  1  am 
already  available  from  a  jurii 
latest  Housing  Assistance  Pli 


JMI 
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idictions 

No.  o«  resp. 

X       EsUm.  houra       X 

Aver  hfly  rt 

Cost 

107S 
1078 
1078 
1078 

240 
8 

40 

$15.00 
$1530 

815.00 

$3360.800 
129360 
107,800 
646300 

$4,764,760 

their  CHAS  puMc  hMrings  io  con|unctton  wWt  ttwir  COBG  puMc  IWMinga. 


OR  Annual  Update  Submissions 

>  through  5] 
nnuai] 

No.  ofRMp. 

X 

Esfarnate 
hours  per  year     X      Aver  hourly  rt 
or  annually 

Coat  tori 
year  or 

anrNjaly 

1078 
1078 
1078 
1078 

80                            t16 

6                              IS 

40                               15 

1,293,600 
129.360 

;  107300 
646.800 

$2,177,560 

noN  FOR  Initial  Submission  Year  Jurisdictions 

»neral  Local  GovemiTienl] 


No.  o« 
respondents 

No.  of 

resDons«  per 
respondence 

Total  annual 
responses 

Hours  per 
response 

Total  hour 

1.078 
1.078 
1.078 

1 
1 
1 

1,078 
1.078 
1,078 

240 
8 

40 

256,720 

8.624 

43.120 

310,464 

e  concerning  the  collectioo  o»  inlormatior*  by  COBQ  and  McKinoey  recipients  In  their 
Housing  Asswiance  Plan  whtch  have  now  been  replaoed  by  the  CHAS  Much  of  the 
^utrements  ot  tne  CHAS.  Also  factored  into  these  hours  is  the  reduction  lor  those 

ivide  sutjstanttve  responses  to  HUD  recommendaliors  on  the  annual  pertormance 


\TioN  Collection  for  Years  2  Through  6  Jurisdictions 

li  Local  Government,  Annuel] 


Annual  No. 
of 


No.  of 

response  per 

response 


Total  annual 


Annual  hrs. 
par  response 


Total  hrs. 
annually 


1,078 
1.078 


1.078 
1.0781 


80 

8 


86,240 
8.624 


Annual  and  Combined  Estimate  of  Burden  of  Information  Collection  for  Years  2  Through  5  Jurisdictions— Continued 

CSUtes  and  Units  of  General  Local  Qovamment  Annual] 


Description  o(  Information 

Section  of  rules 

Annual  No. 
of 

Naot 

rsaponsapar 

rsaponsa 

Total  annual 
responses 

Annual  hrs. 
parraaponaa 

Total  hrt. 

annuaMy 

Annual  performance  report 

•1.75.80 

1.078 

1 

1378 

,   40 

43,120 

137.984 

14.  Changes  in  Burden 

As  previously  stated  in  the 
justification  section,  the  CHAS  is  a  new 
requirement  authorized  under  title  I  of 
the  National  Affordable  Housing  Act  of 
1990.  The  burden  hours  are  compiled  on 
the  basis  of  a  jurisdiction  meeting  this 
requirement  Since  the  CHAS  replaces 
the  CHAP  and  HAP,  the  burden  hours 
relating  to  these  latter  documents  have 
been  eliminated.  Thus,  the  burden  hours 
needed  in  meeting  the  initial  Hrst  year 
CHAS  requirements  are,  balanced  out 
by  the  eUmination  of  the  CHAP  and 
HAP.  The  figures  reflected  on  Ijne  19—2 
also  represent  a  reduced  number  of 
grantees. 

15.  The  Results  of  This  Collection  of 
Information  Are  Not  Planned  for 
Statistical  Use 

August  2, 1991. 

Addendum  to  Information  Collection 
Submission  of  February  1, 1991 

Regulatory  Basis  for  the  Comprehensive 
Housing  Affordability  Strategy  Tables 

The  Department's  intent  to  include 
tabular  formats  as  part  of  the  CHAS 
formulation  was  stated  in  the  February 
4,  interim  rule.  Reference  background, 
page  4481,  first  full  paragraph  which 
states  "The  CHAS  document  will 
consist  of  five  components,  each  with 
tabular  summaries  and  supporting 
narrative,  that  integrate  the  fifteen 
statutory  items  described  in  more  detail 
in  this  rule*  *  *.  Beginning  in  FY  1993, 
HUD  will  provide  special  tabulations  of 
decennial  census  data  from  the  U.S. 
Census  Bureau  as  the  basis  for  the 
tabular  summaries  of  need  and  market 
and  inventory  condition  integral  to  the 
first  two  components." 

However,  in  consideration  of  the 
anticipated  difficulties  that  States  may 
encounter  in  accumulating  the  data 
needed  to  fill  out  the  tabular  formats 
consisting  of  tables  1  and  2,  the 
Department  has  made  these  tables 
optional  for  FY  1992.  In  addition.  States 
are  not  required  to  fill  out  Table  3.  In  the 
case  of  local  jurisdictions,  much  of  the 
data  required  for  tables  1  and  2  is 
already  available  from  a  jurisdiction's 
latest  Housing  Assistance  Plan  (HAP). 


Importantly,  if  a  jurisdiction  has  never 
developed  a  HAP,  it  is  required  to 
submit  only  that  data  available  from  the 
1980  or  1990  Census. 

The  following  are  the  regulatory 
citations  that  support  each  of  the 
required  Tables.  The  citation  for 
jurisdictions  involving  units  of  general 
local  government  is  91.15  and  91.20  for 
jurisdictions  involving  States. 


TaMa 

Citation 

1A    "Housing 

91.15(a)  and  91.20(a) 

Assistance  Needs  of 

"Needs  data". 

Low  K¥i  Moderate 

Income  Households" 

(Optiorwi  tor  States). 

18    •Other  Special 

91.15(a)  and  91.20(a) 

Needs  Population" 

"Needs  data". 

(Optional  for  States). 

2A    "Population  and 

91.15(c)  and  91.20(c) 

Minority  Data" 

"Market 

'       (Optional  for  States) 

characteristics". 

28    "Mart(etand 

91  15(c)  and  91.20(c) 

Inventory  Conditions 

"Market 

Housing  Stock 

characteristics'. 

Inverrtory"  (Optional 

for  States). 

2C    "Assisted  Housing 

91.15(c)  and  91.20(c) 

Inventory"  (Optional 

"Market 

for  States). 

characteristics". 

3  "Priorities  for 

91.15(g)  and  91.20(g) 

Assistance  5- Year 

"Plan". 

Plan"  (Optional  for 

States). 
4/5A    "Anticipated 

Resources  &  Plan  for 

Investment". 
58    "Goals  for  Families 

to  be  Assisted  with 

Housing". 


91.15(f)  and  91.20(0 
"Resourooi". 

91.15(n)and91.20(n) 
"Goals". 


Summary  of  HUD  Notice  to  Field 
Offices  Transmitting  CHAS  Instructions 

/.  Background 

Title  I  of  the  National  Affordable 
Housing  Act  established  the 
requirement  that  States  and  local 
governments  that  apply  for  direct 
assistance  under  certain  HUD  programs 
have  a  housing  strategy  that  has  been 
approved  by  HUD.  For  certain  other 
applicants,  the  Act  requires  that  an 
application  for  funding  include  a 
certification  of  consistency  with  an 
approved  housing  strategy  for  the 
jurisdiction  in  which  the  proposed 
project  will  be  located.  The  Department 
published  an  interim  rule  implementing 


the  CHAS  requirements  in  the  Federal 
Register  on  February  4, 1991. 

These  requirements  may  change  when 
the  Department  publishes  a  final  rule  on 
the  CHAS  in  eariy  1992.  Consequently, 
HUD  invites  jurisdictions  to  comment  on 
the  CHAS  requirements  and  to  suggest 
ways  in  which  the  CHAS  can  be  made  a 
more  useful  State  and  local  planning 
instrument  HUD  especially  encourages 
jurisdictions  to  comment  on  the  required 
tables  and  to  identify  areas  of  the 
instructions  for  the  tables  and  narratives 
that  need  clarification.  The  Department 
hopes  to  draw  upon  the  initial 
experiences  of  jurisdictions  in 
developing  the  CHAS  to  ensure  that  it 
becomes  a  valuable  planning  tool  for 
jurisdictions. 

The  Department  recognizes  that  the 
CHAS  imposes  new  requirements  and 
that  many  jurisdictions  lack  experience 
in  developing  and  implementing 
comprehensive  housing  plans.  For  this 
reason,  HUD  considers  the  first  year  or 
two  to  be  a  time  for  capacity  building 
within  jurisdictions.  This  first  CHAS 
submission  is  an  opportunity  for  the 
Department  to  gather  feedback  and 
make  adjustments  that  will  enhance  the 
usefulness  of  the  CHAS  as  both  a 
planning  instrument  for  jurisdictions  and 
a  monitoring  tool  for  HUD. 

//.  Purpose 

The  CHAS  is  a  comprehensive 
planning  document  that  identifies  a 
jurisdiction's  overall  needs  for 
affordable  and  supportive  housing  and 
outlines  a  strategy  to  address  those 
needs.  The  Act  requires  each 
jurisdiction's  CHAS  to  contain  fourteen 
elements  that  describe  the  jurisdiction's 
housing  needs  and  market  conditions, 
set  out  a  5-year  strategy  that  establishes 
priorities  for  meeting  those  needs, 
identify  resources  anticipated  to  be 
available  for  the  provision  of  affordable 
and  supportive  housing,  and  establish  a 
short-term  investment  plan  that  outlines 
the  intended  uses  of  resources.  The 
CHAS  replaces  the  Housing  Assistance 
Plan  (HAP)  required  for  Community 
Development  Block  Grant  (CDBG) 
Program  funding  and  the  Comprehensive 
Homeless  Assistance  Plan  (CHAP) 
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required  by  the  McKinney  Homeless 
Assistance  Programs. 

The  CHAS  is  much  more  than  a 
prerequisite  for  funding  or  a  monitoring 
tool  for  HUD'S  own  use.  The  major 
purpose  of  the  QIAS  is  to  encourage 
jurisdictions  to  develop  a 
comprehensive,  long-term  strategy  for 
addressing  their  needs  for  affordable 
and  supportive  housing.  Thus,  the  CHAS 
is  a  comprehensive  planning  document. 
The  CHAS  development  process 
represents  an  opportunity  to  involve 
citizens  and  community  groups  in  the 
process  of  assessing  a  jurisdiction's 
overall  housing  needs,  establishing 


strategic  priorities  and  developing  a 
plan  to  meet  the  jurisdiction's  identified 
housing  goals.  Once  in  place,  the  CHAS 
will  serve  as  a  useful  management  tool 
to  guide  the  jurisdiction's  housing 
investment  decisions. 

While  data  on  housing  needs  and 
conditions  are  an  integral  part  of  the 
CHAS,  it  should  be  stressed  that  the 
CHAS  is  not  an  exercise  in  data 
collection  and  presentation.  The  5-year 
narrative  strategy  is  the  centerpiece  of 
the  CHAS.  Use  of  current  and  reliable 
data  in  assessing  its  needs  will  enable  a 
jurisdiction  to  develop  the  most 
responsive  and  effective  strategy 


possible.  Jurisdictions  should  consider 
the  required  data  as  a  means  to  assess 
the  housing  needs  and  resources  that 
will  shape  their  strategies,  not  as  the 
driving  force  behind  the  CHAS. 

Although  HUD  intends  to  provide  the 
data  on  housing  needs  and  conditions  in 
future  years,  this  data  is  not  currently 
available  in  the  tabular  formats  shown. 
Therefore,  the  instructions  identify 
where  inclusion  of  this  data  is  optional 
for  the  FY  1992  submission. 

(End  of  Summary] 
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possible.  Jurisdictions  should  consider 
the  required  data  as  a  means  to  assess 
the  housing  needs  and  resources  that 
will  shape  their  strategies,  not  as  the 
driving  force  behind  the  CHAS. 

Although  HUD  intends  to  provide  the 
data  on  housing  needs  and  conditions  in 
future  years,  this  data  is  not  currently 
available  in  the  tabular  formats  shown. 
Therefore,  the  instructions  identify 
where  inclusion  of  this  data  is  optional 
for  the  FY  1992  submission. 

(End  of  Summaiy] 

MLUNO  CODE  4210-01-M 
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INSTRUCTIONS  FOR  STATES 


NOTICE:  THESE  FORMS  AND  INSTRUCTIONS  ARE  BASED  ON  THE  IfTCTlM 
RUl£  PUBLISHED  FOR  EFFECT  ON  FEBRUARY  4,  IWl,  AND  ARE  FOR  USE  IN 
?S;^'i?™  IZs  FOR  FY  1^2  ONLV   THE  ««if  ^ISS^W^^  ^^ 
nuAKrv  WHF\  PUBUSHED  AS  A  FINAL  RULE.  PLEASE  SEND  YOUR 

SJTmeV^ON  TOE^N^t^ONS  AND  ^"JM "°  ro'^n^^cT 
OF  HOUSING  AND  URBAN  DEVELOPMENT  AND  TO  THE  OFRCE  OF 
ViNArFMBfT InD  budget  at  the  addresses  USTED  BELOW  SO  THEY 
S^  re  TO^ro^  IN  FOlSlULATTNO  THE  CHAS  REQUIREMENTS  FOR 

FUTURE  YEARS. 
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Comprehensive  Housing  Affordability 
Strategy  (CHAS) 

Table  of  Contenta 

General  Information 

Introduction 

Section  1.  Stale  Profile 

Part  1.  Needs  Assessment. 

Part  2.  Marlcet  and  Inventory  Conditions. 
Section  U.  Five-Year  Strategy 

Part  3.  Strategies 
Section  III.  One  Year  Plan/Annual  Updates 

Part  4.  Resources. 

Part  5.  Implementation. 
Appendix  A.  Definitions,  Tables  and 

Instructions. 
Appendix  B.  CHAS  Transmittal  Cover  Sheet. 
Appendix  C.  Table  of  Contents. 
Appendix  D.  Table  of  Contents  for  States 

Submitting  Existing  Strategy. 
Appendix  E.  Certifications. 

General  InformatioD 

As  specified  in  the  Interim  Rule.  24 
CFR  part  91,  published  February  4, 1991. 
States  must  formulate  a  Comprehensive 
Housing  Affordability  Strategy  (CHAS) 
which  includes  information  covering  aU 
areas  within  the  State,  both 
metropolitan  and  nonmetropolitan. 
However,  the  Interim  Rule  ftu-ther 
provides  a  State  the  option  of 
incorporating  into  its  CHAS  the  CHASs 
prepared  by  local  jurisdictions.  Whether 
or  not  a  State  exercises  this  option. 
HUD  will  still  receive  an  individual 
CHAS  from  each  CDBG  Entitlement 
Community  in  the  State  which  will 
provide  detailed  descriptions  of  the 
affordable  and  supportive  housing  needs 
of  those  metropolitan  conmiunities. 

The  Department  has  therefore 
determined  that  the  State  CHAS  should, 
with  only  a  few  exceptions  (discussed  in 
other  sections  of  these  instructions], 
cover  only  those  portions  of  the  State  for 
v.fhich  the  State  has  not  incorporated 
local  CHASs.  Moreover,  even  those 
CDBG  Entitlement  Communities  whose 
local  CHASs  have  not  been 
incorporated  will  be  covered  only  (again 
with  limited  exceptions)  in  the  narrative 
portions  of  the  State  CHAS. 

Accordingly,  the  State  CHAS  should 
focus  primarily  on  the  nonentitled  (for 
CDBG)  portions  of  the  State. 
Nonentitled  local  jurisdictions  will  not 
normally  be  submitting  full  CHASs 
(unless  part  of  multijurisdiction  HOME 
consortia),  or  even  abbreviated 
strategies,  and  will  typically  receive 
HUD  financial  assistance  in  major  HUD 
formula  programs  such  as  CDBG  and 
HOME  only  through  the  State.  The  State 
CHAS  is  thus  the  only  comprehensive 
planning  document  for  those  nonentitled 
communities. 

As  specified  in  the  Interim  Rule,  the 
State  CHAS  will  consist  of  five  parts. 
These  parts  integrate  the  14  elements  of 


information  required  by  the  statute  and 
described  in  detail  in  the  regulations. 
The  prescribed  format  described  in 
these  instructions  further  groups  the  five 
parts  of  the  CHAS  into  three  major 
sections.  These  three  sections  and  their 
component  parts  are: 

•  State  Profile 

1.  Needs  Assessment. 

2.  Market  and  Inventory  Conditions. 

•  5-year  Strategy 

3.  Strategies. 

•  1-Year  Plan/ Annual  Update 

4.  Resources. 

5.  Implementation. 

Since  a  State  may  choose  to 
incorporate  local  CHASs  into  its  CHAS 
and  is  required  by  the  Interim  Rule  to 
break  down  information  for  parts  1  and 
2  by  geographic  area  within  the  State, 
the  State  CHAS  must  also  include  an 
Introduction,  which  describes  the 
options  the  State  has  chosen,  and  how  it 
has  presented  the  required  information. 

Each  of  the  five  main  parts  of  the 
State  CHAS  contains  narrative 
discussions  of  affordable  housing  and 
supportive  housing  for  homeless  persons 
and  others  with  special  needs, 
supported  by  tables  and  other 
documentation.  For  parts  1  and  2.  the 
State  has  the  option  of  providing  data 
using  the  tables  furnished  by  HUD  or 
providing  the  same  data  in  an 
alternative  tabular  format  at  least  as 
detailed. 

The  State  CHAS  shall  cover  both 
EntiUement  and  nonentitlement 
communities  (minus  any  jurisdictions 
whose  CHASs  have  been  incorporated 
in  the  State  CHAS)  in  its  narrative 
sections.  Tabular  data  for  parts  1  and  2 
shall  cover  only  the  nonentitled  portions 
of  the  State,  broken  down  by 
nonentitled  metropolitan  areas  and 
nonmetropolitan  areas.  Tabular  data  for 
the  remaining  three  parts  of  the  State 
CHAS  shall  be  consolidated  for  the 
entire  State,  to  the  extent  the  State  plans 
to  invest  funds  under  its  control  in  those 
areas,  including  those  whose  local 
CHASs  have  been  incorporated  into  the 
State  CHAS. 

Tables  and  instructions  for  filling  out 
the  tables  are  located  in  appendix  A. 
Definitions  for  terms  used  in  these 
instructions  may  also  be  found  in 
appendix  A  under  the  section  entitled 
"General  Definitions  Used  With  The 
CHAS." 

The  related  tables  and  documentation 
for  each  part  are  to  be  attached  at  the 
back  of  the  narrative  for  that  part.  The 
cover  sheet  included  as  appendix  B  shall 
be  completed  and  placed  at  the  front  of 
the  CHAS  package.  The  State  must  also 
provide  a  table  of  contents  at  the 
beginning  of  the  CHAS  indicating  the 


location  of  the  narrative  and  tables  and 
other  supporting  docimientation  for  each 
part  of  its  submission.  The  format  for 
the  table  of  contents  may  be  found  in 
appendices  C  and  D  of  these 
instructions. 

The  tables  contained  in  appendix  A 
have  been  designed  for  use  beyond 
Fiscal  Year  1992.  However,  the 
instructions  for  each  of  the  tables  are  for 
the  Fiscal  Year  1992  submission  only. 
The  instructions  will  be  revised  for 
future  submissions. 

For  the  Fiscal  Year  1992  CHAS,  HUD 
cannot  provide  to  States  a  break-down 
of  Census  data  by  entitled/nonentitled 
areas,  and.  within  the  nonentitled 
portion,  by  metropolitan  and 
nonmetropolitan  area.  HUD  also  does 
not  expect  States  to  conduct  special 
surveys  to  collect  such  data. 
Accordingly,  needs  assessment  and 
market  and  inventory  conditions  data 
are  not  required  to  be  submitted. 

Where  estimates  for  nonentiUed  areas 
can  be  provided  fiY)m  data  derived  from 
the  U.S.  Census  or  from  readily 
available  State  sources.  States  are 
encouraged  to  provide  such  estimates. 
The  estimates  may  be  provided  for 
either  all  nonentitled  areas,  or,  if 
possible,  between  nonentitled 
metropolitan  areas  and  nonmetropolitan 
areas.  The  instructions  for  each  of  the 
applicable  tables  include  specific 
guidance  on  which  U.S.  Census 
publications  contain  the  data  requested. 
However,  these  publications  do  not 
break  out  the  data  for  entitled 
metropolitan  areas,  nonentitled 
metropolitan  areas  and  nonmetropolitan 
areas. 

The  CHAS  represents  a  State's 
assessment  of  its  needs  for  affordable 
housing  and  supportive  housing  for 
homeless  and  other  persons,  and  its 
strategy  and  action  plan  for  addressing 
those  needs.  Therefore,  States  are  free 
to  expand  the  contents  of  their  CHAS 
beyond  what  is  minimally  required  to  be 
submitted  for  HUD  review  and 
approval. 

Introduction 

In  this  section  the  State  identifies  the 
local  jurisdictions,  if  any.  whose 
individual  CHASs  have  been 
incorporated  into  the  State  CHAS,  and 
indicates  the  geographic  sub-State  areas 
by  which  information  in  the  State  CHAS 
is  provided. 

Incorporation  of  LocaJ  Jurisdictions ' 
CHASs 

The  State  shall  provide  in  this  section 
a  list  of  all  local  jurisdictions — including 
metropolitan  cities,  other  cities,  urban 
counties,  counties,  and  HOME 


consortia — whose  CHASs  are 
incorporated  in  the  State  CHAS. 
Signature  of  the  cover  sheet  of  the 
CHAS  shall  constitute  acceptance 
the  State  of  any  local  CHAS  on  th 
as  part  of  the  State's  overall  affon 
and  supportive  housing  strategy  a 
the  basis  for  investment  of  State  o 
State-administered  HUD  resource 
that  jurisdiction. 

The  State  need  not  append  a  co 
any  incorporated  local  CHAS  to  tl 
State  CHAS  since  HUD  wrill  have 
received,  or  wiO  ultimately  receiv 
copy  from  the  jurisdiction. 

States  which  are  considering 
incorporating  local  CHASs  shoulc 
review  copies  of  those  jurisdictioi 
draft  CHASs  published  for  public 
review  and  comment  and  then  cc 
those  jurisdictions'  final  CHASs  s 
ultimately  revised  and  submitted, 
following  Ae  citizen  participatior 
process,  to  HUD.  If  at  the  time  th< 
is  ready  to  submit  its  State  CHA£ 
HUD  it  has  not  yet  received  or  re 
a  jurisdiction's  final  CHAS.  it  mu 
make  a  preliminary  decisiwi  on 
incorporation  of  that  CHAS  on  th 
of  the  draft  version. 

If  a  draft  local  CHAS  is  the  ver 
incorporated,  the  State  shall  note 
parentheses  following  that  jurisd 
name  on  the  list:  "Draft  CHAS  pi 
for  public  comment  on  [provide  d 
Once  the  final  versions  of  all  sue 
local  CHASs  have  been  received 
reviewed,  the  State  shall  submit 
(revised)  list  of  all  jurisdictions  v 
final  local  CHASs  have  been 
incorporated  in  the  State  CHAS. 
The  letter  transmitting  the  Rna 
should  note  whether,  as  a  result 
changes  in  the  final  versions,  an; 
draft  CHASs  originally  incorport 
no  longer  incorporated,  or  wheth 
CHASs  not  previously  Incorpora 
now  incorporated.  Based  on  suci 
changes,  the  State  should  submit 
necessary  amendments  to  its  CH 
Such  amendments  will  not  be 
considered  to  be  substantial 
amendments  and,  therefore,  will 
subject  the  State  to  any  further  t 
participation  requirements. 

Where  the  State  has  chosen  nt 
incorporate  one  or  more  local  O 
the  State  shall  indicate,  in  gener 
the  reasons  why.  The  State  neec 
identify  such  jurisdictions  by  na 
partictdarly  if  most  local  CHASf 
not  been  incorporated,  nor  provi 
than  a  brief  deiscription  of  its  ba 
approach  to  the  issoe. 

Sub-State  Geographic  Areas 

The  State  riiall  identify  in  thii 
the  geographic  areas  by  which 
information  in  the  State's  CHAS 
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location  of  the  narrative  and  tables  and 
other  supporting  documentation  for  each 
part  of  its  submission.  The  format  for 
the  table  of  contents  may  be  found  in 
appendices  C  and  D  of  these 
instructions. 

The  tables  contained  in  appendix  A 
have  been  designed  for  use  beyond 
Fiscal  Year  1992.  However,  the 
instructions  for  each  of  the  tables  are  for 
the  Fiscal  Year  1992  submission  only. 
The  instructions  will  be  revised  for 
future  submissions. 

For  the  Fiscal  Year  1992  CHAS,  HUD 
cannot  provide  to  States  a  break-down 
of  Census  data  by  entitled/nonentitled 
areas,  and,  within  the  nonentitled 
portion,  by  metropolitan  and 
nonmetropolitan  area.  HUD  also  does 
not  expect  States  to  conduct  special 
surveys  to  collect  such  data. 
Accordingly,  needs  assessment  and 
market  and  inventory  conditions  data 
are  not  required  to  be  submitted. 

Where  estimates  for  nonentitled  areas 
can  be  provided  from  data  derived  from 
the  U.S.  Census  or  from  readily 
available  State  sources.  States  are 
encouraged  to  provide  such  estimates. 
The  estimates  may  be  provided  for 
either  all  nonentitled  areas,  or.  if 
possible,  between  nonentitled 
metropolitan  areas  and  nonmetropolitan 
areas.  The  instructions  for  each  of  the 
applicable  tables  include  specific 
guidance  on  which  U.S.  Census 
publications  contain  the  data  requested. 
However,  these  publications  do  not 
break  out  the  data  for  entitled 
metropolitan  areas,  nonentitled 
metropolitan  areas  and  nonmetropolitan 
areas. 

The  CHAS  represents  a  State's 
assessment  of  its  needs  for  affordable 
housing  and  supportive  housing  for 
homeless  and  other  persons,  and  its 
strategy  and  action  plan  for  addressing 
those  needs.  Therefore,  States  are  free 
to  expand  the  contents  of  their  CHAS 
beyond  what  is  minimally  required  to  be 
submitted  for  HUD  review  and 
approval. 

Introduction 

In  this  section  the  State  identifies  the 
local  jurisdictions,  if  any,  whose 
individual  CHASs  have  been 
incorporated  into  the  State  CHAS,  and 
indicates  the  geographic  sub-State  areas 
by  which  information  in  the  State  CHAS 
is  provided. 

Incorporation  of  LocaJ Jurisdictions' 
CHASs 

The  State  shall  provide  in  this  section 
a  list  of  all  local  jurisdictions — including 
metropolitan  cities,  other  cities,  urban 
counties,  counties,  and  HOME 


consortia — whose  CHASs  are 
incorporated  in  the  State  CHAS. 
Signatiire  of  the  cover  sheet  of  the  State 
CHAS  shall  constitute  acceptance  by 
the  State  of  any  local  CHAS  on  this  list 
as  part  of  the  State's  overall  affordable 
and  supportive  housing  strategy  and  as 
the  basis  for  investment  of  State  or 
State-administered  HUD  resources  ia 
that  jurisdiction. 

The  State  need  not  append  a  copy  of 
any  incorporated  local  CHAS  to  the 
State  CHAS  since  HUD  will  have 
received,  or  will  ultimately  receive,  a 
copy  from  the  jurisdiction. 

States  which  are  considering 
incorporating  local  CHASs  should 
review  copies  of  those  jurisdictions' 
draft  CHASs  published  for  public 
review  and  cMnment  and  then  copies  of 
those  jurisdictions'  final  CHASs  as 
ultimately  revised  and  submitted, 
following  the  citizen  participation 
process,  to  HUD.  If  at  the  time  the  State 
is  ready  to  sutoiit  its  SUte  CHAS  to 
HUD  it  has  not  yet  received  or  reviewed 
a  jurisdiction's  final  CHAS,  it  must 
make  a  prelimmary  decision  on 
incorporation  of  that  CHAS  on  the  basis 
of  the  draft  version. 

If  a  draft  local  CHAS  is  the  versimi 
incorporated,  the  State  shall  note  in 
parentheses  following  that  jurisdiction's 
name  on  the  list:  "Draft  CHAS  published 
for  public  comment  on  [provide  date)." 
Once  the  final  versions  of  all  such  draft 
local  CHASs  have  been  received  and 
reviewed,  the  State  shall  submit  a 
(revised)  list  of  all  jurisdictions  whose 
final  local  CHASs  have  been 
incorporated  in  the  State  CHAS. 

The  letter  transmitting  the  final  Hst 
should  note  whether,  as  a  result  of 
changes  in  the  final  versions,  any  of  the 
draft  CHASs  originally  incorporated  are 
no  longer  incorporated,  or  whether  any 
CHASs  not  previously  incorporated  are 
now  incorporated.  Based  on  such 
changes,  the  State  should  submit  any 
necessary  amendments  to  its  CHAS. 
Such  amendments  will  not  be 
considered  to  be  substantial 
amendments  and,  therefore,  will  not 
subject  the  State  to  any  further  citizen 
participation  requirements. 

Where  the  State  has  chosen  not  to 
incorporate  one  or  more  local  CHASs, 
the  State  shall  indicate,  in  general  terms, 
the  reasons  why.  The  State  need  not 
identify  such  jurisdictions  by  name, 
particularly  if  most  local  CHASs  have 
not  been  incorporated,  nor  provide  more 
than  a  brief  description  of  Its  basic 
approach  to  the  issue. 

Sub-State  Geographic  Areas 

The  State  shall  identify  in  this  section 
the  geographic  areas  by  which 
information  in  die  State's  CHAS  is 


presented.  As  noted  in  the  interim  rule, 
the  State  has  a  wide  variety  of  options, 
althou^  at  the  very  least  it  must  break 
out  information  between  entitled  and 
nonentided  areas,  and  within  the  latter, 
between  metropolitan  and 
nonmetropohtan  areas. 

Jurisdictions  whose  CHASs  are 
incorporated 

Where  a  local  jurisdictiOTi's  CHAS  has 
been  incorpwated  in  the  State  CHAS, 
that  jurisdiction  should  not  be  included 
in  either  the  narrabve  or  tabular 
presentations  of  parts  1  or  2  of  the  State 
CHAS.  The  State  need  only  include  die 
jurisdiction  in  the  presentations  in  Parts 
3  (Strategies],  4  (Resources)  and  5 
(Implementation),  to  the  extent  the  State 
plans  to  invest  resources  in  that 
jurisdiction. 

Entitled  Areas  (wrhose  CHASs  are  not 
incorporated) 

For  the  narratives  of  parts  1  and  2  of 
the  CHAS,  the  State  has  a  choice  of 
consolidating  all  such  areas  in  a  single 
presentation,  or  may  break  out 
information  for  such  areas  by  dty, 
county,  metropolitan  area,  planning 
district,  or  other  sub-State  region.  For 
the  narratives  of  parts  3,  4  and  5  of  the 
CHAS.  the  State  shall  consolidate  all 
such  areas  in  a  single  presentation.  No 
tabular  data  will  be  provided  for 
entitled  areas  in  parts  1  or  2  of  the 
CHAS.  Entitied  areas  will  be  included  in 
the  tables  for  parts  3  (table  3  is  optional 
for  States),  4,  and  5  to  the  extent  the 
State  plans  to  invest  resources  in  such 
areas. 

Nonentided  Areas  (whose  CHASs  are 
not  incorporated) 

For  the  narratives  of  parts  1  and  2  of 
the  CHAS,  the  State  must,  at  a 
minimum,  break  down  the  presentations 
for  nonentided  areas  by  metropolitan 
and  nonmetropolitan  areas.  Within  the 
metropobtan  and  nonmetropolitan 
categories,  the  State  has  a  choice  of 
further  breaking  the  information  down 
by  city,  county,  metropolitan  area  (if 
applicable),  planning  district  or  other 
sub-State  region.  For  the  narratives  of 
parts  3, 4  and  &  of  the  CHAS.  the  State  is 
only  required  to  break  out  the 
presentations  by  metropolitan  and 
nonmetropolitan  areas. 

For  parts  1  and  2  of  the  CHAS,  if  the 
State  wishes  to  provide  tabular  data, 
then  it  must  at  a  minimum,  provide  the 
tabular  data  for  all  (CDBG)  nonentided 
areas  of  the  State  in  die  tables  provided 
by  HUD  or  provide  that  data  In  an 
alternative  State  format  at  least  as 
detailed.  The  State  is  encouraged  to 
break  down  tin  tabular  data  for  all 
nonentided  areas  of  the  State,  if 


possible,  into  separate  tables  for 
metropolitan  and  nonmetropolitan 
areas.  As  in  the  narratives,  the  State  has 
a  dioice  of  further  breaking  the  data 
down  by  other  sub-State  categories.  i.e.. 
a  separate  table  for  each  such  category. 
For  parts  3  (If  die  State  chooses  to 
complete  Optional  table  3].  4.  and  5  of 
the  CHAS,  the  State  shall  submit 
consolidated  tables  for  all  entitled  and 
nonentided  (both  metropolitan  and 
nonmetropolitan)  areas  of  the  State. 

Section  I.  State  Profile 


Part  1.  Needs  Assessment 

This  part  summarizes  available  data 
on  the  most  significant  current  housing 
needs  of  very  low-tncome.  low-incone. 
and  moderate-income  families,  and 
projects  those  needs  over  the  five-year 
CHAS  period.  This  part  also  summarises 
the  most  significant  current  supportive 
housing  needs  of  homeless  persons  and 
other*  with  special  needs. 

General  Instructions 

The  narrative  should  describe  the 
State's  assessment  of  the  moet 
significant  current  and  projected  needs 
for  entitied  areas  (minus  those  whose 
CHASe  have  been  incorporated)  and,  as 
presented  in  the  tables,  for  nonentitled 
areas.  The  State  shall  also  discuss  those 
needs  or  issues  which  are  not  or  cannot 
be  qualified  or  presented  in  tabular  form 
even  for  nonentitled  areas. 

In  future  srears.  States  shall  be 
required  to  quantify  their  current  needs 
utilizing  tables  lA  and  (on  an  optional 
basis)  IB,  or  they  may  quantify  specified 
needs  data  using  other  tabular  formats 
at  least  as  detailed.  For  die  FY  1992 
submission.  States  are  not  required  to 
complete  needs  data  for  tables  lA 
Although  States  are  encouraged  to 
complete  all  or  a  portion  of  this  (or  an 
alternative)  table  to  die  extent  they  can 
from  available  Census  or  State  data 
sources,  they  should  not  undertake 
special  surveys  solely  for  diis  purpose. 

Table  IB  is  an  optional  table  which 
wUl  not  be  required  even  in  future  years, 
but  may  be  uwd  to  organize  data.  The 
table  can  serve  as  a  resource  in 
developing  the  narrative  on  the 
estimated  needs  for  supportive  housing 
and/or  serNices  for  people  widi  special 
needs  other  than  homeless  persons. 

Projected  5-year  affordable  housing 
needs  may  be  described  in  narrative 
form,  or,  if  die  5-year  projected  needs 
are  svgnificanUy  different  in  several 
categories  of  need,  on  a  second  table 
lA. 

A  5-year  projection  of  supportive 
housing  needs  of  homdes*  persons  M 
others  with  special  needs  is  not 
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required.  However,  where  the  State 
anticipates  there  will  be  a  significant 
change  in  supportive  housing  needs  in 
the  foreseeable  future,  if  should  discuss 
those  future  needs  in  the  narrative 
sections  which  address  current  needs. 

Narratives 

The  outline  provided  below  must  be 
followed  separately  for  each  geographic 
area  which  the  State  has  identified  in 
the  Introduction,  including  at  least  (1) 
entitled  areas,  (2)  nonentitled 
metropolitan  areas,  and  (3) 
nonmetropolitan  areas,  but  excluding 
any  jurisdictions  whose  CHASs  have 
been  incorporated  in  the  State  CHAS. 

Housing  Needs — Current  Estimates. 

The  narrative  is  to  discuss  the  State's 
estimate  of  current  needs  for  housing 
assistance  for  very  low-income,  low- 
income,  and  moderate-income  families 
and  households  for  the  various 
categories  called  for  in  table  lA.  Where 
supporting  data  are  not  available,  the 
narrative  is  to  describe  to  the  best 
possible  extent  the  significant  needs 
which  exist. 

The  narrative  must  identify  the 
8ource(s)  of  the  family  and  household 
needs  data  presented  in  table  lA  (if 
used)  or  the  narrative.  Where  modiHed 
or  expanded  data  other  than  Census 
data  are  provided  in  table  lA  or  the 
narrative  as  the  basis  of  current 
estimates,  the  State  must  indicate  in  the 
narrative  the  source  of  additional  data 
or  the  projection  techniques  and 
assumptions  applied  in  developing  the 
modified  data. 

The  narrative  shall  include  a 
discussion  of  the  estimated  extent  to 
which  cost  burden  and  severe  cost 
burden  are  being  experienced  by  low- 
and  moderate-income  persons  in  the 
State,  as  well  as  a  discussion  of  the 
estimated  extent  to  which  families 
already  receive  housing  assistance.  In 
particular,  the  narrative  shall  describe 
the  number  and  family  type  of 
households  who  meet  the  Federal 
preferences  for  priority  in  admission  to 
rental  assistance  programs  ("worst 
case"  needs). 

Those  with  "worst  case"  needs  for 
assistance  are  unassisted  very  low- 
income  renter  households  who  pay  more 
than  half  of  their  income  for  rent,  live  in 
seriously  substandard  housing  (which 
includes  homeless  people)  or  have  been 
involuntarily  displaced.  If  the  State  has 
established  its  own  preferences  for 
admission  to  public  housing  or  rental 
assistance  programs,  these  also  should 
be  described. 

The  narrative  shall  also  discuss  the 
housing  needs  of  the  elderly  and  persons 
with  disabilities  who  do  not  require 
supportive  housing  services. 


Five-Year Projections.  A  State  must 
consider  whether  and  how  its  current 
housing  needs  will  change  over  the  five- 
year  CHAS  period.  If  the  State  does  not 
beheve  there  will  be  significant  changes 
in  its  current  estimate  of  needs,  it  should 
so  indicate  in  the  narrative.  If  it  believes 
there  will  be  significant  changes  in  its 
current  estimate  of  needs,  and  it  has 
presented  its  current  estimates  in  either 
table  lA  or  an  alternative  tabular 
format,  it  should  present  those  five-year 
projected  needs  in  another  table  lA  or 
alternative  tabular  format.  The  State 
should  describe  in  its  narrative  the 
projected  changes  of  the  years  covered 
by  the  CHAS.  as  appropriate. 

In  developing  its  five-year  projection, 
the  State  must  consider  and  discuss  any 
foreseeable  changes  in  housing  needs 
that  may  result  from  those  employed  or 
expected  to  be  employed  in  the  State 
but  not  currently  residing  there. 

Supportive  Housing  Needs  of  Homeless 
Persons 

Note:  The  FY  1992  Submission  for  the 
Supportive  Needs  of  Homeless  has  been 
Revised  from  Previous  Draft  Instructions. 

For  the  fiscal  year  1992  CHAS 
submission.  States  are  required  to 
provide  ONLY  a  narrative  description  of 
their  homeless  population.  For  the  fiscal 
year  1993  CHAS  submission.  HUD 
intends  to  provide  States  with  guidance 
on  acceptable  methodologies  and 
definitions  to  estimate  the  size  of  their 
homeless  populations.  HUD  is  currently 
developing  this  guidance. 

States  are  required  to  provide  the 
following  on  Supportive  Housing  Needs 
of  Homeless  Persons: 

Current  needs  estimates.  To  the 
extent  reliable  information  is  available, 
the  State  shall  describe  in  its  narrative 
the  nature  and  extent  of  homelessness 
within  the  State.  The  description  may 
contain  an  estimated  total  number  of 
homeless  persons  living  in  shelters  in 
the  State,  although  this  information  is 
not  required.  The  State  shall  briefly 
describe  the  source  of  these  estimates 
and  the  methods.  However,  States  are 
not  required  to  submit  the  complete  data 
source  or  study  to  HUD.  The  source  of 
the  number  must  be  made  available  to 
citizens  upon  request. 

Note:  State  are  not  required  for  this 
year  to  break  down  total  number  of 
homeless  persons  by  component  (i.e. 
family  versus  single)  or  provide  an 
estimate  of  the  number  of  unsheltered. 
States  need  only  describe  the  nature 
and  extent  of  their  unsheltered 
population  and  homeless  families. 

Special  and  Supportive  Needs 
Population:  States  shall  provide  a 
description  of  the  special  needs 


population.  If  available,  this  description 
may  include  an  estimated  proportion  of 
the  total  number  of  homeless  persons 
who  have  special  needs  (i.e.  persons 
who  are  mentally  ill,  alcohol  or  drug 
abusers,  runaway  or  abandoned  youth, 
victims  of  domestic  violence  and  other 
categories  that  the  State  may  specify). 

If  available,  the  racial  and  ethnic 
status  of  homeless  population  and  of  the 
special  needs  populations  may  be 
provided. 

The  narrative  shall  include  a 
description  of  special  needs  of  homeless 
persons  (e.g.  need  for  supportive 
housing,  drug  treatment,  mental  health 
counseling),  if  the  information  is 
available. 

Supportive  Housing  Needs  for  Others 
with  Special  Needs — Current 
Estimates — ^The  State  shall  describe  in 
the  narrative  the  characteristics  and 
special  housing  needs  of  persons  other 
than  the  homeless,  including  the  elderly, 
frail  elderly,  persons  with  disabilities 
(mental,  physical,  developmental), 
persons  with  AIDS,  and  any  other 
categories  which  the  State  s(>ecifies. 
This  description  must  include  those 
persons  returning  to  the  community  from 
mental  and  physical  health  care 
institutions,  as  well  as  low-income 
families  who  could  benefit  from 
participating  in  an  organized  program  to 
achieve  economic  independence  and 
self-sufficiency,  as  identified  in  a  Public 
Housing  Agency's  (PHA)  Family  Self- 
Sufficiency  Program  Plan. 

Supportive  housing  is  defined  as 
housing  with  a  supportive  environment, 
such  as  group  homes,  single  room 
occupancy.  (SRO),  or  other  housing  that 
includes  a  planned  services  component. 
In  addition,  the  narrative  should 
consider  the  supportive  service  needs  of 
persons  in  other  home  settings,  whether 
in  assisted  housing  or  the  general 
community,  such  as  PHA  Self- 
Sufficiency  Program  services. 

This  discussion  should  indicate  the 
extent  of  existing  supportive  services 
and  the  documented  need,  summarized 
as  appropriate  from  the  plan  of  the  State 
agency  on  aging,  or  equivalent  plans 
from  agencies  serving  the  non-elderly 
handicapped  populations,  with 
appropriate  references  to  any  approved 
State  plans. 

Part  2.  Market  and  Inventory  Conditions 

This  part  summarizes  housing  market 
and  inventory  characteristics,  including 
trends  in  population,  household 
formation,  and  housing,  as  well  as 
information  on  the  assisted  housing  and 
public  housing  stock.  It  also  summarizes 
the  faciUties  and  services  available  for 
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ejections.  A  State  must 
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population.  If  available,  this  description 
may  include  an  estimated  proportion  of 
the  total  niunber  of  homeless  persons 
who  have  special  needs  (i.e.  persons 
who  are  mentally  ill,  alcohol  or  drug 
abusers,  runaway  or  abandoned  youth, 
victims  of  domestic  violence  and  other 
categories  that  the  State  may  specify). 

If  available,  the  racial  and  ethnic 
status  of  homeless  population  and  of  the 
special  needs  populations  may  be 
provided. 

The  narrative  shall  include  a 
description  of  special  needs  of  homeless 
persons  (e.g.  need  for  supportive 
housing,  drug  treatment,  mental  health 
counseling),  if  the  information  is 
available. 

Supportive  Housing  Needs  for  Others 
with  Special  Needs — Current 
Estimates — ^The  State  shall  describe  in 
the  narrative  the  characteristics  and 
special  housing  needs  of  persons  other 
than  the  homeless,  including  the  elderly, 
frail  elderly,  persons  with  disabilities 
(mental,  physical,  developmental), 
persons  with  AIDS,  and  any  other 
categories  which  the  State  specifies. 
This  description  must  include  those 
persons  retimiing  to  the  community  from 
mental  and  physical  health  care 
institutions,  as  well  as  low-income 
families  who  could  benefit  from 
participating  in  an  organized  program  to 
achieve  economic  independence  and 
self-sufficiency,  as  identified  in  a  Public 
Housing  Agency's  (PHA)  Family  Self- 
Sufficiency  Program  Plan. 

Supportive  housing  is  defined  as 
housing  with  a  supportive  environment, 
such  as  group  homes,  single  room 
occupancy,  (SRO),  or  other  housing  that 
includes  a  planned  services  component. 
In  addition,  the  narrative  should 
consider  the  supportive  service  needs  of 
persons  in  other  home  settings,  whether 
in  assisted  housing  or  the  general 
community,  such  as  PHA  Self- 
Sufficiency  Program  services. 

This  discussion  should  indicate  the 
extent  of  existing  supportive  services 
and  the  documented  need,  summarized 
as  appropriate  from  the  plan  of  the  State 
agency  on  aging,  or  equivalent  plans 
from  agencies  servitig  the  non-elderly 
handicapped  populations,  with 
appropriate  references  to  any  approved 
State  plans. 

Part  2.  Market  and  Inventory  Conditions 

This  part  summarizes  housing  market 
and  inventory  characteristics,  including 
trends  in  population,  household 
formation,  and  housing,  as  well  as 
information  on  the  assisted  housing  and 
public  housing  stock.  It  also  summarizes 
the  facihties  and  services  available  for 


homeless  persons  and  other  persons 
writh  special  needs. 

General  Instructions 

The  Market  and  Inventory  Conditions 
narrative  must  describe  the  State's 
assessment  of  the  significant 
characteristics  of  housing  markets 
within  the  State  as  they  relate  to 
housing  and  supportive  housing  for 
homeless  persons  and  others  with 
special  needs.  The  narrative  should 
discuss  any  significant  trends  in  total 
population,  household  population,  and 
total  housing  inventory,  or  in  the 
provision  of  supportive  housing  facilities 
and  services,  which  may  influence  the 
development  of  the  State's  overall 
strategy. 

States  are  responsible  for  providing 
sufficient  information  in  the  narrative 
and,  as  required,  in  the  tables  for  this 
part  to  serve  as  a  basis  for  the 
"Strategies"  and  "Implementation" 
sections  of  their  submissions. 

In  future  years.  States  shall  be 
required  to  quantify  their  housing 
market  and  inventory  conditions 
utilizing  tables  2A  2B,  and  2C  or  may 
present  the  required  data  utilizing  other 
tabular  formats  at  least  as  detailed.  For 
the  FY  1992  submission.  States  are  not 
required  to  complete  these  tables. 
Although  States  are  encouraged  to 
complete  all  or  a  portion  of  these  (or 
alternative)  tables  to  the  extent  they  can 
from  available  Census  or  State  data 
sources,  they  should  not  undertake 
special  surveys  solely  for  this  purpose. 

In  futuu^  years,  HUD  will  provide  1990 
Census  data  to  States  for  use  with 
tables  2A  and  2B.  The  instructions  for 
each  table  identify  the  appropriate 
Census  publications  containing  some  of 
the  data  elements  on  these  tables. 

For  Fiscal  Year  1992,  States  need  only 
submit  table  2C  data  relative  to  its 
inventory  of  assisted  housing  which  is 
readily  available  from  State  sources. 
HUD  cannot  provide  data  on  assisted 
housing  in  a  readily  usable  format  for 
each  State  in  time  for  the  October  1991 
submission.  While  HUD  maintains  data 
on  assisted  housing,  much  of  the  coding 
is  done  at  the  county  level,  so  that 
separating  out  such  data  by  entitled  and 
nonentitled  areas  may  be  difficult. 
However,  HUD  does  expect  to  provide 
States  with  data  on  their  assisted 
housing  inventory  for  use  with  table  2C 
in  future  years. 

Tabular  data  are  not  required  for 
supportive  housing  for  the  homeless  or 
for  other  persons  with  special  needs. 

Narratives 

The  outhne  provided  below  must  be 
followed  separately  for  each  geographic 
area  which  the  State  has  identified  in 


the  Introduction,  including  at  least  (1) 
entitled  areas,  (2)  nonentitled 
metropolitan  areas,  and  (3) 
nonmetroplitan  areas,  but  excluding  any 
jurisdictions  whose  CHASs  have  been 
incorporated  in  the  State  CHAS. 

Housing  Conditions.  Based  on  the 
analysis  of  data  and  information 
available  to  the  State,  the  narrative 
must  include  a  description  of  the  most 
significant  market  and  inventory 
conditions.  The  narrative  must  also 
describe  the  nature  and  extent  of  the 
cost  burden  and  severe  cost  burden 
experienced  by  renters. 

The  narrative  shall  include  a 
discussion  of  housing  markets  in  terms 
of  supply,  demand  and  cost  of  housing. 
The  narrative  shall  highlight  any 
adverse  effects  these  market  conditions 
have  on  producing  rental  housing, 
promoting  new  homeownership 
opportunities,  alleviating  overcrowding, 
and  meeting  the  needs  of  under-served 
population  groups,  such  as  large 
families. 

The  discussion  of  the  overall  housing 
inventory  shall  include  an  assessment  of 
whether  any  rental  housing  is  expected 
to  be  lost  from  the  assisted  housing 
inventory  for  any  reason,  including 
losses  through  public  housing  demolition 
or  conversion  to  homeownership,  or 
through  prepayment  or  voluntary 
termination  of  a  Federally-assisted 
mortgage. 

The  State  must  also  identify  and 
describe  in  the  narrative  any 
neighboiiioods  within  nonentitled 
localities  with  concentrations  of  racial/ 
ethnic  minorities  and  low-income 
families.  The  location  and  degree  of 
these  concentrations  must  be  identified. 
(Degree  of  concentration  can  be  shown 
in  terms  of  percentages).  Concentrations 
must  be  considered  and  addressed  in 
the  Five- Year  Strategy. 

The  narrative  shall  indicate  how 
current  and  anticipated  conditions  can 
be  expected  to  influence  the  use  of 
funds  made  available  for  rental 
assistance,  production  of  new  units, 
rehabilitation  of  existing  units  (including 
needs  for  modifications  necessary  to 
enable  elderly  and  disabled  people  to 
remain  in  their  homes),  and  acquisition 
of  existing  units. 

Inventory  of  Facilities  and  Services 
for  Homeless  Persons.  The  State  shall 
describe  in  the  narrative  the  facilities 
and  services  that  assist  homeless 
persons  and  persons  at  imminent  risk  of 
becoming  homeless.  The  description 
must  include  the  following: 

a.  Estimates,  to  the  extent  that  data 
are  available,  of  the  number  of 
emergency  shelters,  transitional  housing 
facilities,  permanent  housing  for  the 
handicapped  homeless,  and  of  the  total 


overnight  sleeping  capacity  of  those 
types  of  facilities; 

b.  The  availability  of  day  shelters, 
soup  kitchens,  and  other  facilities 
providing  assistance  to  homeless 
persons  on  less  than  an  overnight  basis; 

c.  The  nature  and  extent  of  programs 
providing  vouchers  to  assist  homeless 
persons  in  obtaining  shelter,  meals, 
services,  eta 

d.  The  nature  and  extent  of  social 
service  programs  that  assist  the 
homeless;  and 

e.  The  natiu*  and  extent  of  programs 
to  prevent  individuals  and  families  at 
imminent  risk  of  homelessness  from 
becoming  homeless. 

Inventory  of  Facilities  and  Services 
for  Persons  with  Other  Special  Needs. 
The  State  must  describe  the  facilities 
and  services  that  assist  persons  with 
other  special  needs,  as  identified  in  part 
1. 

Supporting  Documentation 

The  State  must  identify  the  location  of 
concentrations  of  minority  and  low- 
income  residents  in  the  nonentitled 
portions  of  the  State.  It  may  do  so  by 
using  clearly  marked  maps,  by 
describing  the  geographic  boundaries  of 
the  areas,  or  by  stating  in  which  census 
division  (enumeration  districts,  tracts,  or 
block  groups)  the  concentrations  are 
located. 

Section  II.  Five-Yeor  Strategy 

Part  3.  Strategies 

This  part  states  the  State's  general 
plans  and  priorities  to  be  pursued  over 
the  five-year  period  of  the  CHAS.  It 
flows  from  the  State's  overall  analysis 
of  needs  and  market  and  inventory 
conditions,  as  described  in  parts  1  and  2. 

General  Instructions 

The  five-year  strategy  describes  the 
State's  action  plan  for  addressing 
imbalances  between  its  needs  for 
housing  assistance  and  its  affordable 
and  supportive  housing  inventory  by: 

1.  Determining  general  priorities  for 
allocating  investment  among  the  types 
of  affordable  and  supportive  housing 
needs  and  interventions  covered  by  the 
CHAS; 

2.  Analyzing  likely  effects  of  relevant 
public  policies  on  the  success  of  efforts 
to  develop,  maintain,  or  improve 
affordable  and  supportive  housing: 

3.  Implementing  programs,  providing 
services,  and  undertaking  special 
initiatives; 

4.  Identifying  the  institutional 
structure  through  which  the  action  plan 
will  be  implemented;  and 

5.  Coordinating  public  and  private 
funding  resources,  programs,  services. 
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and  special  initiatives  in  an  integrated 
manner  to  achieve  its  strategic  goals. 

The  State  may  summarize  its 
investment  priorities  for  very  low- 
income  and  other  low-income  in  table  3. 
Table  3  is  not  required  for  States,  but 
States  may  Mdsb  to  utilize  table  3  as  a 
convenient  way  to  display  their  relative 
priorities.  If  the  State  chooses  to  utilize 
table  3,  it  is  to  be  prepared  on  a 
consolidated  basis  for  entitled  and 
nonentitled  areas.  However,  more  than 
in  any  other  part  of  the  CHAS,  the 
narrative  is  the  most  critical  portion  of 
the  strategy. 

Narratives 

The  outline  provided  below  must  be 
followed  separately  for  (1)  entitled 
areas,  (2)  nonentitled  metropolitan 
areas,  and  (3)  nonmetropolitan  areas. 

Priorities  for  Allocation  Investment 
The  State  shall  discuss  the  reasoning 
behind  the  general  priorities  it  has 
established  for  allocating  available 
Federal  and  State  resources  within  the 
State,  and  which,  at  its  option,  it  may 
summarize  in  table  3.  This  discussion 
shall  address  the  basis  for  assigning 
relative  priorities: 

1.  Among  different  categories  of  very- 
low  and  low-income  households  with 
needs  for  housing  assistance,  as 
identified  in  part  1,  including  type  and 
size  of  family; 

2.  Among  the  activity  types 
appropriate  for  meeting  these  identified 
needs  in  the  context  of  the  housing 
market  and  inventory  conditions  and  the 
costs  of  different  activities;  and 

3.  Among  the  various  geographical 
areas  within  the  State. 

The  narrative  should  describe  how  the 
housing  problems  of  households  with 
"worst  case"  needs  for  housing 
assistance  and  of  other  households 
meeting  Federal  or  State  preferences  for 
assistance,  and  the  alternatives 
available  for  addressing  such  needs, 
were  considered  in  developing  the 
State's  investment  priorities. 

The  State  shall  consider  the  needs  for 
housing  assistance  of  various  racial  and 
ethnic  low-income  groups  in  determining 
its  priorities  for  allocating  investment. 

The  State  shall  identify  the  geographic 
areas  it  has  selected  for  investments 
and  the  nature  of  the  impact  it  hopes  to 
achieve  through  such  investment. 

The  determination  of  priorities  should 
flow  logically  from  analysis  of  how  the 
size,  distribution,  condition,  and  cost  of 
the  housing  inventory  matches  up  with 
the  needs  and  types  of  housing  problems 
of  various  income,  racial,  family,  and 
tenure  groups.  For  example,  there  may 
be  a  sufficient  housing  stock  in  standard 
condition  or  suitable  for  rehabihtation 


available  for  small  families,  but  at  rent 
levels  above  30  percent  of  their  income. 
This  situation  might  suggest  a  priority 
on  rental  assistance  and/or  moderate 
levels  of  rehabilitation  to  meet  the  needs 
of  those  households.  On  the  other  hand, 
acquisition  or  substantial  rehabilitation 
of  existing  larger  units,  or  new 
construction  where  necessary,  might  be 
given  priority  to  provide  affordable  units 
needed  by  large  families. 

While  rehabilitation  would  normally 
be  a  reasonable  strategy  in  low-income 
neighborhoods  with  older  housing,  for 
areas  with  very  high  concentration  of 
minorities  higher  priority  to  acquisition 
of  standard  housing  and/or  rental 
assistance  in  non-impacted 
neighborhoods  might  be  appropriate. 
Similarly,  the  analysis  of  homeowmers 
may  indicate  that  access  to  owrnership 
has  been  constrained  among  certain 
family  sizes  or  racial  groups, 
contributing  to  pressure  on  the  rental 
market  in  certain  size  categories, 
neighborhoods,  or  jurisdictions.  This 
might  lead  to  placing  a  high  priority  on 
promoting  homeownership  opportunities 
for  such  groups,  possibly  through 
conversion  of  portions  of  the  public  or 
assisted  housing  stock  to 
homeownership. 

Finally,  when  considering  allocation 
of  priorities,  attention  should  be  paid  to 
the  extent  to  which  certain  groups  are 
already  in  assisted  housing;  while  their 
needs  may  not  be  wholly  met,  other 
portions  of  the  low-income  community 
may  have  more  pressing  needs  and  have 
received  less  assistance. 

A  State  receiving  HOME  program 
funds  may  use  those  funds  for  new 
construction  of  certain  types  of 
affordable  housing  (in  areas  of  the  State 
not  already  designated  through  the 
HOME  program  as  new  construction 
eligible),  under  certain  circumstances, 
provided  that  the  State  presents 
objective  data  in  this  portion  of  the 
narrative  that  demonstrate  a  high 
priority  need  for  such  housing.  The  types 
of  housing,  and  the  circumstances  under 
which  HOME  funds  may  be  utilized  for 
new  construction  of  such  housing  are 
contained  in  the  HOME  program 
regulations. 

In  this  portion  of  the  narrative,  the 
State  shall  also  describe  its  strategy  for 
coordinating  the  Low-Income  Tax  Credit 
with  the  development  of  housing  for 
which  rents  are  affordable  to  very  low- 
income  and  low-income  families,  as 
determined  in  accordance  with  the  U.S. 
tax  laws. 

Relevant  Public  Policies.  The 
narrative  shall  explain  the  extent  to 
which  the  costs  or  incentives  to  develop, 
maintain,  or  improve  affordable  housing 
in  the  State  are  affected  by  State  public 


policies,  as  embodied  in  the  State 
constitution.  State  enabling  legislation, 
statutes,  ordinances,  regulations,  or 
administrative  procedures  and 
processes. 

The  narrative  shall  specifically 
identify  and  address  any  excessive 
exclusionary,  discriminatory,  or 
duplicatory  policies,  rules,  and 
regulations  that  may  constitute  barriers 
to  affordability.  including  the  tax 
policies  affecting  land  and  other 
property,  land  use  controls,  zoning 
ordinances,  building  codes,  code 
enforcement,  fees  and  charges,  growth 
limits,  and  policies  that  affect  the  return 
on  residential  (including  supportive 
housing]  investment.  This  discussion 
should  include  an  analysis  of  how  State 
laws  and  policies  permit  local 
jurisdictions  to  develop  or  maintain 
excessive  exclusionary,  discriminatory 
or  duplicative  policies. 

The  State  shall  describe  its  strategy  to 
remove  or  ameliorate  any  negative 
effects  of  these  policies,  rules,  and 
regulations,  including  any  effects 
contributing  to  concentration  of  racial/ 
ethnic  minorities.  Such  strategy  should 
include  specific  proposals  for  reforms  of 
pohcies  to  be  undertaken  in  the  next 
five  years. 

Programs,  Services,  and  Special 
Initiative  Strategies.  The  State  shall 
describe  the  Federal,  State,  and,  to  the 
extent  made  available  to  the  State, 
private  programs  and  services  to  be 
provided,  and  the  special  initiatives  to 
be  undertaken  with  resources  under  the 
State's  control  to  implement  its  five-year 
strategy. 

This  discussion  shall  identify  the 
specific  elements  or  portions  of  the 
strategy  to  which  each  of  these 
programs  and  initiatives  will  be 
directed,  in  terms  of  the  affordable  and 
supportive  housing  needs  to  be 
addressed.  Specific  strategies  to  be 
implemented  through  programs, 
services,  and  special  initiatives,  and 
which  are  to  be  discussed  in  the 
narrative  include: 

Affordable  Housing 

•  Increasing  the  supply  of  standard, 
affordable  housing  through  the 
acquisition  and/or  rehabilitation  of 
existing  housing  units,  and,  if 
appropriate,  the  construction  of  new 
units; 

•  Providing  rental  assistance  to 
alleviate  rental  cost  burden,  including 
severe  cost  burden,  experienced  by 
lower  income  families  and  individuals: 

•  Promoting  homeownership 
opportunities: 


•  Meeting  the  housing  needs 
families,  elderly  persons,  and  p 
v^rith  disabilities; 

•  Evaluating  the  energy  effic 
housing  for  lower  income  houst 
and  implementing  programs  an 
special  initiatives  to  achieve  lo 
overall  housing  costs  by  reduci 
costs. 

•  Alleviating  overcrowding; 

•  Removing  directly  or  amel 
any  negative  effects,  as  well  at 
with  the  units  of  general  local 
government  Involved  to  remov 
ameliorate  any  negative  effecti 
including  effects  of  local  polici 
contributing  to  concentration  o 
ethnic  minorities; 

•  Minimizing  Involuntary 
displacement; 

•  Ensuring  no  net  loss  In  the 
housing  Inventory  as  a  result  o 
housing  demolition  or  conversi 
homeownership,  prepayment  c 
voluntary  termination  of  a  Fed 
assisted  mortgage,  or  any  othe 

•  Encouraging  public  houslr 
residents  to  become  more  invc 
the  management  of  public  hou 

•  Assisting  public  housing  r 
to  become  owners  of  their  pub 
housing  units  and/or  develop! 
homeownership  opportunities 
residents. 

Supportive  Housing  for  Homel 
Persons 

•  Addressing  the  needs  of  v 
populations  for  emergency  shj 
services,  housing  and  services 
transition  to  permanent  housii 
independent  living,  and  housii 
supportive  services  for  those  i 
capable  of  achieving  indepenc 

•  Ensuring  permanent  affor 
housing  opportunities  for  pers 
successfully  complete  a  transi 
housing  program. 

•  Serving  low-income  famil 
individuals  In  Imminent  dangt 
residing  in  shelters  or  being  n. 
because  they  lack  access  to  p 
housing  and/or  have  an  inade 
support  network; 

Supportive  Housing  and/or  S* 
Other  Persons  With  Special  f 

•  Addressing  the  unmet  ne 
persons  with  disabilities  (met 
physical,  developmental),  the 
persons  with  AIDS,  low  incor 
who  could  benefit  from  partic 
an  organized  program  to  achi 
economic  independence  and  i 
sufficiency,  and  any  other  cat 
that  the  State  specifies. 

Institutional  Structure.  The 
Identify  the  Institutional  struc 
through  which  It  will  carry  ot 
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policies,  as  embodied  in  the  State 
constitution.  State  enabling  legislation, 
statutes,  ordinances,  regulations,  or 
administrative  procedures  tuid 
processes. 

The  narrative  shall  specifically 
identify  and  address  any  excessive 
exclusionary,  discriminatory,  or 
duplicatory  policies,  rules,  and 
regulations  that  may  constitute  barriers 
to  affordability,  including  the  tax 
policies  a^ecting  land  and  other 
property,  land  use  controls,  zoning 
ordinances,  building  codes,  code 
enforcement,  fees  and  charges,  growth 
limits,  and  pohcies  that  afl°ect  the  return 
on  residential  (including  supportive 
housing]  investment.  This  discussion 
should  include  an  analysis  of  how  State 
laws  and  policies  permit  local 
jurisdictions  to  develop  or  maintain 
excessive  exclusionary,  discriminatory 
or  duplicative  policies. 

The  State  shall  describe  its  strategy  to 
remove  or  ameliorate  any  negative 
effects  of  these  policies,  rules,  and 
regulations,  including  any  effects 
contributing  to  concentration  of  racial/ 
ethnic  minorities.  Such  strategy  should 
include  specific  proposals  for  reforms  of 
pohcies  to  be  undertaken  in  the  next 
five  years. 

Programs,  Services,  and  Special 
Initiative  Strategies.  The  State  shall 
describe  the  Federal,  State,  and,  to  the 
extent  made  available  to  the  State, 
private  programs  and  services  to  be 
provided,  and  the  special  initiatives  to 
be  undertaken  with  resources  under  the 
State's  control  to  implement  its  five-year 
strategy. 

This  discussion  shall  identify  the 
specific  elements  or  portions  of  the 
strategy  to  which  each  of  these 
programs  and  initiatives  will  be 
directed,  in  terms  of  the  affordable  and 
supportive  housing  needs  to  be 
addressed.  Specific  strategies  to  be 
implemented  through  programs, 
services,  and  special  initiatives,  and 
which  are  to  be  discussed  in  the 
narrative  include: 

Affordable  Housing 

•  Increasing  the  supply  of  standard, 
affordable  housing  through  the 
acquisition  and/or  rehabilitation  of 
existing  housing  units,  and,  if 
appropriate,  the  construction  of  new 
units; 

•  Providing  rental  assistance  to 
alleviate  rental  cost  burden,  including 
severe  cost  burden,  experienced  by 
lower  income  famiUes  and  individuals; 

•  Promoting  homeownership 
opportunities: 


•  Meeting  the  housing  needs  of  large 
families,  elderly  persons,  and  persons 
with  disabilities; 

•  Evaluating  the  energy  efficiency  of 
housing  for  lower  income  households 
and  implementing  programs  and/or 
special  initiatives  to  achieve  lower 
overall  housing  costs  by  reducing  energy 
costs. 

•  Alleviating  overcrowding; 

•  Removing  directly  or  ameliorating 
any  negative  effects,  as  well  as  to  work 
with  the  units  of  general  local 
government  involved  to  remove  or 
ameliorate  any  negative  effects, 
including  effects  of  local  policies 
contributing  to  concentration  of  racial/ 
ethnic  minorities; 

•  Minimizing  involuntary 
displacement; 

•  Ensuring  no  net  loss  in  the  assisted 
housing  inventory  as  a  result  of  pubhc 
housing  demolition  or  conversion  to 
homeownership,  prepayment  or 
voluntary  termination  of  a  Federally- 
assisted  mortgage,  or  any  other  actions; 

•  Encouraging  public  housing 
residents  to  become  more  involved  in 
the  management  of  public  housing; 

•  Assisting  public  housing  residents 
to  become  owners  of  their  public 
housing  units  and/or  developing  other 
homeownership  opportunities  for  these 
residents. 

Supportive  Housing  for  Homeless 
Persons 

•  Addressing  the  needs  of  various 
populations  for  emergency  shelter  and 
services,  housing  and  services  for 
transition  to  permanent  housing  and 
independent  living,  and  housing  and 
supportive  services  for  those  not 
capable  of  achieving  independent  living; 

•  Ensuring  permanent  affordable 
housing  opportunities  for  persons  who 
successfully  complete  a  transitional 
housing  program. 

•  Serving  low-income  families  and 
individuals  in  imminent  danger  of 
residing  in  shelters  or  being  unsheltered 
because  they  lack  access  to  permanent 
housing  and/or  have  an  inadequate 
support  network; 

Supportive  Housing  and/or  Services  for 
Other  Persons  With  Special  Needs 

•  Addressing  the  unmet  needs  of 
persons  with  disabilities  (mental, 
physical,  developmental),  the  elderly, 
persons  with  AIDS,  low  income  families 
who  could  benefit  from  participation  in 
an  organized  program  to  achieve 
economic  independence  and  self- 
sufficiency,  and  any  other  categories 
that  the  State  specifies. 

Institutional  Structure.  The  State  shall 
identify  the  institutional  structure 
through  which  it  will  carry  out  its 


affordable  and  supportive  housing 
strategy.  Private  industry,  nonprofit 
organizations,  and  public  institutions 
should  be  included  in  the  discussion. 
Each  organization  comprising  the 
institutional  structure  shall  be  identified 
by  type  (public,  private,  nonprofit)  and 
purpose  (e.g..  financial  institution.  State 
planning  agency,  State  or  local  housing/ 
community  development  agency.  State 
public  housing  agency,  social  services 
agency,  mental  he»lth  agency,  etc.).  The 
State  should  identify  each  organization's 
respective  role  in  carrying  out 
affordable  housing  and  supportive 
housing  for  homeless  persons  and  other 
persons  with  special  needs,  and  discuss 
the  interrelationships  among 
organizations  in  carrying  out  the 
strategy. 

In  describing  the  institutional 
structure  for  carrying  out  the  State 
CHAS.  the  State  shall  specifically 
address  the  relationship  between  the 
State  and  local  jurisdictions,  their 
respective  roles,  and  the  extent  to  which 
the  State  plans  to  delegate 
responsibilities  and  subassign  Federal 
funds  (if  permitted)  or  State  funds  to 
local  jurisdictions. 

The  State  shall  provide  an  assessment 
of  the  institutional  structure  for  carrying 
out  its  five-year  strategy.  This 
assessment  shall  discuss  the  existing 
strengths  and  gaps  in  the  delivery  of 
programs  and  services,  including  efforts 
to  make  use  of  available  housing,  social 
service,  and  mental  and  other  health 
care  resources,  and  shall  identify 
proposed  actions  to  strengthen, 
coordinate,  and  integrate  those 
institutions  and  delivery  systems.  This 
assessment  should  also  discuss  the  gaps 
in  program  and  service  delivery  that 
result  in  persons  becoming  homeless 
(e.g.,  slow  processing  of  public 
assistance  payments,  or  release  from 
institutions  without  housing  resources 
identified). 

Coordination  of  Resources.  The  State 
shall  describe  its  plan  for  using 
available  program,  service,  and  special 
initiative  resources  under  its  control  in  a 
coordinated  and  integrated  manner  to 
achieve  its  affordable  and  supportive 
housing  goals.  This  discussion  should 
distinguish  between  programs  for  which 
the  State  may  have  an  entitlement  (e.g., 
CDBG.  ESG.  or  HOME)  and  those  for 
which  it  or  State  agencies  may  apply  on 
a  competitive  basis. 

The  State  should  include  in  its 
discussion  not  only  Federal  programs 
administered  through  HUD.  but  also 
resources  made  available  through  other 
Federal  agencies,  such  as  resources 
available  to  support  residential  energy 
efficiency,  or  the  supportive  needs  of  the 
homeless  and  others  with  special  needs. 


The  State  should  also  address  the  use  of 
resources  for  activities  intended  to 
support  housing,  homeless  assistance,  or 
special  needs  programs,  such  as 
construction  of  water  and  sewer 
systems,  public  facilities,  community 
centers,  and  parks. 

Supporting  Documentation 

Supporting  documentation  in  this  part 
may  include  maps  identifying 
concentrations  of  racial/ethnic  or 
outlining  the  State's  geographic  resource 
allocation  plan. 

Section  m.  One- Year  Plan /Annual 
Update 

The  two  parts  in  section  III,  which 
constitutes  the  Annual  Plan  of  a  new 
five-year  CHAS  or  the  Annual  Update  in 
the  subsequent  four  years,  must  be 
submitted  every  year.  These  two  parts 
describe:  (1)  The  resources  the  State 
reasonably  expects  will  be  available  for 
the  coming  Federal  fiscal  year  that  will 
be  used  to  address  the  needs  and 
conditions  described  in  section  1  (parts  1 
and  2);  and  (2)  the  State's  specific  action 
plans  and  goals  for  that  year  toward 
carrying  out  the  five-year  strategy 
described  in  section  II  (part  3). 

Part  4.  Resources 

General  Instructions 

The  State  shall  quantify  the  resources 
it  anticipates  will  be  available  and 
which  it  intends  to  commit  during  the 
year  in  the  first  two  columns  of  table  4/ 
5A.  (The  remaining  columns  of  the  table 
will  be  used  to  support  part  5. 
Implementation).  Resources  to  be 
invested  in  all  entitied  and  unentitled 
areas,  including  any  jurisdictions  whose 
CHASs  have  been  incorporated  in  the 
State  CHAS,  are  to  be  consolidated  in 
table  4/5A.  Worksheet  4,  which  is  not  a 
required  form,  is  provided  to  assist 
States  in  calculating  the  amounts  to 
enter  on  table  4/5A.  If  the  Worksheet  .s 
used,  it  should  not  be  submitted  as  part 
■  of  the  Stale's  CHAS. 

The  narrative  portion  of  this  part  shall 
explain  how  these  resources  will  be 
obtained,  how  it  was  determined  which 
amounts  would  be  committed,  €uid 
actions  to  be  taken  to  maximize 
resources. 

Narratives 

The  narrative  shall  be  divided  into 
three  sections,  for  (1)  Entitied  areas;  (2) 
nonentitled  metropolitan  areas;  and  (3) 
nonmetropolitan  areas. 

The  State  shall  identify  in  the 
narrative  all  of  the  sources  of  funds  for 
affordable  and  supportive  housing  that 
may  reasonably  he  expected  to  be 
available,  and  that  it  reasonably  expects 
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to  commit — either  directly  to  projects 
and  activities,  or,  if  funds  are 
subassigned,  by  obligating  funds  to  local 
jurisdictions — during  the  fiscal  year 
covered  to  carry  out  its  strategy.  For 
States,  commitment  means  the  first  level 
of  obligation.  For  State  program  funds 
that  are  subassigned,  this  means  the 
obligation  of  funds  to  a  State  Recipient. 
For  State  program  funds  directly 
administered  by  a  State,  this  means  the 
obligation  or  commitment  of  funds  to  a 
specific  identifiable  project.  The  sources 
of  funds  available  for  commitment  is  to 
include  public  resources  that  are 
awarded  directly  to  the  State  and  any 
related  private  resources. 

It  should  be  noted  that  the  State  is 
generally  expected  to  plan  to  take 
actions  leading  to  commitment  of  all 
such  resources.  Therefore,  where  the 
plan  does  not  reflect  the  commitment  of 
a  particular  public  resource  identified  as 
available  for  commitment,  the  narrative 
must  provide  an  explanation  for  such 
omission. 

In  some  programs  (such  as  the  State 
Community  Development  Block  Grant 
Program)  funds  provided  or  to  be 
provided  to  the  State  may  be  used  for  a 
variety  of  activities,  only  some  of  which 
would  be  appropriate  to  meet  CHAS 
needs.  The  grant  awards  made  for 
specific  activities  under  the  State  CDBG 
program  would  be  determined  by  the 
State's  method  of  distribution  for  a 
given  fiscal  year,  and  by  the  types  of 
activities  for  which  applications  were 
submitted  by  eligible  units  of  general 
local  government.  The  narrative  should 
explain  how  it  was  determined  what 
portion  of  such  funds  should  be  used  to 
address  affordable  and  supportive 
housing  objectives. 

When  a  State  is  in  doubt  concerning 
the  level  of  funding  that  may  be 
available  to  it  for  a  particular  program, 
the  agency  responsible  for  administering 
that  program  should  be  contacted  for 
advice. 

The  Interim  Rule  requires  that  if  a 
State  plans  (or  is  required  by  law)  to 
distribute  its  funds  competitively  among 
local  jurisdictions,  it  should  describe  its 
priorities  and  procedures  for 
distribution.  The  discussion  should  be 
based  on  the  State's  expected 
distribution  plan.  HUD  recognizes  that 
the  distribution  plan  will  be  subject  to 
possible  changes  as  a  result  of  the 
citizen's  participation  process. 

The  narrative  must  specifically 
describe  how  assistance  will  be 
distributed  to  nonmetropolitan  areas  in 
amounts  that  take  into  account  the 
nonmetropolitan  share  of  the  State's 
total  population. 

The  State  shall  address  specifically 
any  matching  requirements  of  the 


various  resources  to  be  utilized,  and 
how  it  expects  those  requirements  to  be 
met.  It  shall  also  specifically  describe  its 
strategy  for  leveraging  private  and  non- 
Federal  funds  by  the  use  of  Federal 
funds. 

The  State  shall  specifically  identify 
any  court  orders  or  consent  decrees 
imposed  on  jurisdictions  within  the 
State  that  affect  the  provision  of 
assisted  housing  or  fair  housing 
remedies  in  the  State  and  address  how 
that  order  or  decree  will  impact  on  the 
distribution  of  the  State's  resources  and 
the  determination  of  its  goals. 

Part  5.  Implementation 

This  part  translates  the  State's  Five- 
Year  Strategy  and  anticipated  available 
resources  into  a  one-year  action  plan 
and  goals  which  will  guide  the  State's 
resource  allocation  and  investment 
decisions  during  the  coming  year. 

General  Instructions 

The  State  shall  complete  the 
remaining  columns  of  table  4/5A  to 
specify  its  investment  plan  for  the 
covered  Federal  fiscal  year.  It  will  also 
complete  table  5B  to  specify  goals  for 
individuals  and  families  to  be  served 
through  such  investment  plans.  Like 
table  4/5A,  table  58  consoUdates  goals 
for  all  entitled  and  nonentitled  areas, 
including  goals  to  be  achieved  by 
investment  of  State-controlled  resources 
in  jurisdictions  whose  CHASs  have  been 
incorporated  in  the  State  CHAS. 

The  State  shall  describe  in  its 
narrative  the  investment  plan  and  goals 
specified  in  the  two  tables,  and  the 
specific  actions  it  will  take  to  achieve 
those  commitment  levels  and  goals.  The 
State  shall  also  describe  actions  to  be 
taken  to  remove  or  ameliorate  the 
negative  effects  on  affordability  of 
public  policies. 

Additionally,  the  State  must  include  in 
the  narrative  a  description  of  how  it  will 
monitor  its  programs  for  compliance 
with  its  strategy. 

Narratives 

The  narrative  shall  consist  of  two 
parts:  (1)  A  one-year  action  plan  for 
providing  affordable  housing  and 
supportive  housing  for  homeless  persons 
and  others  with  special  needs,  and  (2)  a 
monitoring  plan. 

Action  Plan.  The  action  plan  shall  be 
divided  into  three  sections  for  (1) 
Entitled  areas;  (2)  nonentitled 
metropolitan  areas;  and  (3) 
nonmetropolitan  areas.  Each  section  of 
the  plan  shall  outline  responsibilities, 
financial  resources,  and  timetables, 
including: 

1.  How  the  goals  are  consistent  with 
the  State's  five-year  strategy; 


2.  The  geographic  areas  in  which  (he 
State  plans  to  target  assistance; 

3.  The  governmental  or  other  entities 
responsibile  for  delivering  and  managing 
the  assistance;  and 

4.  The  time  required  for  the  assistance 
provided  to  each  type  of  activity  in  table 
4/5a  to  .'^asonably  be  expected  to  result 
in  benefits  to  program  beneficiaries. 

Affordable  Housing.  The  narrative 
shall  explicitly  discuss  the  actions  that 
will  be  taken  in  the  coming  year  to 
assist  those  very  low-income  renters 
meeting  Federal  preferences  for  housing 
assistance  and  thus  reduce  uiunet 
"worst  case"  needs. 

The  narrative  shall  also  include  a 
description  of  the  actions  the  State  will 
undertake  in  the  coming  year  to  carry 
out  its  strategy  to  remove  or  ameliorate 
the  negatve  effects  of  State  policies 
impacting  affordability,  as  described  in 
part  3.  The  narrative  should  include 
specific  proposals  for  reforms  of  such 
public  policies  that  the  State  will 
implement  within  the  coming  year. 

Supportive  Housing  for  the  Homeless. 
The  State  shall  describe  the  goals, 
programs,  and  policy  initiatives  the 
community  expects  to  accomplish  during 
the  coming  year  to  address  the  unmet 
needs  of: 

a.  Homeless  families  and  individuals, 
including  those  who  are  mentally  ill, 
alcohol  and  drug  abusers,  victims  of 
domestic  violence,  runaway  and 
abandoned  youth,  and  other  categories 
the  State  specifies  for  (1)  emergency 
shelter  and  services,  (2)  housing  and 
services  for  transition  to  permanent 
housing  and  independent  Hving,  and  (3) 
housing  and  supportive  services  to  those 
not  capable  of  achieving  independent 
living;  and 

b.  Low-income  families  and 
individuals  who  are  in  imminent  danger 
of  becoming  homeless  and  do  not  have 
permanent  housing  and  an  adequate 
support  network. 

Supportive  Housing  for  Other  Persons 
with  Special  Needs.  The  State  shall 
describe  the  goals,  programs,  and  policy 
initiatives  the  State  expects  to 
accomplish  during  the  next  year  to 
address  the  urunet  needs  of  persons 
with  disabilities  (mental,  physical, 
developmental),  the  elderly,  persons 
with  AIDS,  low-income  families  who 
could  benefit  fitim  participation  in  an 
organized  program  to  achieve  economic 
independence  and  self-suHiciency,  and 
any  other  categories  which  the  State 
specifies. 

Monitoring  Plan.  The  monitoring  plan 
shall  describe  how  the  State  intends  to 
conduct  monitoring  reviews  to 
determine  whether  its  programs  are 
beiitg  carried  out  in  accordance  with  its 


CHAS,  and  in  a  timely  manni 
descriptions  must  provide  for 
to  be  carried  out  on  a  regular 
ensure  that  statutory  and  regi 
requirements  are  being  met  a 
where  appropriate,  informatii 
being  submitted  to  a  HUD  ca: 
management  information  sys 
correct  and  complete. 

Supporting  Documentation 

States  must  certify  that  the 
affirmatively  further  fair  houi 
that  they  are  in  compliance  vt 
residential  anti-displacement 
relocation  assistance  plan.  Tl 
certifications  are  attached  as 
E. 

Appendix  A — Comprehensiv( 
Affordability  Strategy  {CUM 

Required  State  Chas  Tables  < 
Instructions 

For  1992  CHAS  (October,  199 
Submission)  Only 

General  Definitions  Used  With  tl 

Table  lA.*  Housing  Assistance  T 

and  Moderate  InccMne  Housf 
Table  IB.**  Other  Special  Needs 
Table  2A.*  Market  and  biventorj 

Population  and  Minority  Da( 
Table  ZR*  Market  and  Inventory 

Conditiona — Housing  Stock  i 
Table  2C.'  Assisted  Housing  Inv 
Table  3."  Summary  of  Priorities 

Assistance-S-year  Priorities 

Income  and  Other  Low  Incoi 
Table  4/SA.  Anticipated  Resourc 

for  Investment. 
Worksheet  4.***  Anticipated  Re« 
Table  5E  Coals  for  All  Families 

Assisted  with  Housing. 
'States  are  not  required  to  sub 
tables  for  the  1992  CHAS. 

"States  are  not  required  to  co 
IB  or  table  3  for  any  CHAS  subir 
may  elect  to  do  so. 

***Work8heet  4  is  not  to  be  su 
the  CHAS. 

General  Definitions  Used  wit 
CHAS 

Affordable  Housing:  Afforc 
housing  is  generally  defined  i 
where  the  occupant  is  paying 
than  30  percent  of  gross  incoi 
housing  costs,  including  utilit 

Affordable  housing  has  a  n 
specific  definition  for  purposi 
completing  table  5B.  That  def 
included  in  the  instructions  U 

Committed:  Generally  mea 
has  been  a  legally  binding  co 
of  funds  to  a  specific  project 
undertake  specific  activities, 
obligation  of  funds  to  a  State 

Expanded  definitions  for  o 
table  4/5A  are  included  in  th( 
instructions  for  table  4/SA 
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2.  The  geographic  areas  in  which  (he 
State  plans  to  target  assistance; 

3.  The  governmental  or  other  entities 
responsibile  for  delivering  and  managing 
the  assistance:  and 

4.  The  time  required  for  the  assistance 
provided  to  each  type  of  activity  in  table 
4/5a  to  reasonably  be  expected  to  result 
in  benefits  to  program  beneficiaries. 

Affordable  Housing.  The  narrative 
shall  explicitly  discuss  the  actions  that 
will  be  taken  in  the  coming  year  to 
assist  those  very  low-income  renters 
meeting  Federal  preferences  for  housing 
assistance  and  thus  reduce  unmet 
"worst  case"  needs. 

The  narrative  shall  also  include  a 
description  of  the  actions  the  State  will 
undertake  in  the  coming  year  to  carry 
out  its  strategy  to  remove  or  ameliorate 
the  negatve  effects  of  State  policies 
impacting  affordability,  as  described  in 
part  3.  The  narrative  should  include 
speciHc  proposals  for  reforms  of  such 
public  policies  that  the  State  will 
implement  within  the  coming  year. 

Supportive  Housing  for  the  Homeless. 
The  State  shall  describe  the  goals, 
programs,  and  policy  initiatives  the 
community  expects  to  accomplish  during 
the  coming  year  to  address  the  unmet 
needs  of: 

a.  Homeless  families  and  individuals, 
including  those  who  are  mentally  ill, 
alcohol  and  drug  abusers,  victims  of 
domestic  violence,  runaway  and 
abandoned  youth,  and  other  categories 
the  State  specifies  for  (1)  emergency 
shelter  and  services,  (2)  housing  and 
services  for  transition  to  permanent 
housing  and  independent  living,  and  (3) 
housing  and  supportive  services  to  those 
not  capable  of  achieving  independent 
living;  and 

b.  Low-income  families  and 
individuals  who  are  in  imminent  danger 
of  becoming  homeless  and  do  not  have 
permanent  housing  and  an  adequate 
support  network. 

Supportive  Housing  for  Other  Persona 
with  Special  Needs.  The  State  shall 
describe  the  goals,  programs,  and  policy 
initiatives  the  State  expects  to 
accomphsh  during  the  next  year  to 
address  the  unmet  needs  of  persons 
with  disabilities  (mental,  physical, 
developmental),  the  elderly,  persons 
with  AIDS,  low-income  families  who 
could  benefit  from  participation  in  an 
organized  program  to  achieve  economic 
independence  and  self-su^iciency,  and 
any  other  categories  which  the  State 
speciHes. 

Monitoring  Plan.  The  monitoring  plan 
shall  describe  how  the  State  intends  to 
conduct  monitoring  reviews  to 
determine  whether  its  programs  are 
being  carried  out  in  accordance  with  its 
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CHAS,  and  in  a  timely  manner.  Such 
descriptions  must  provide  for  monitoring 
to  be  carried  out  on  a  regular  basis  to 
ensure  that  statutory  and  regulatory 
requirements  are  being  met  and  that, 
where  appropriate,  information  that  is 
being  submitted  to  a  HUD  cash  and 
management  information  system  is 
correct  and  complete. 

Supporting  Documentation 

States  must  certify  that  they  will 
affirmatively  further  fair  housing,  and 
that  they  are  in  compliance  with  a 
residential  anti-displacement  and 
relocation  assistance  plan.  Those 
certifications  are  attached  as  appendix 
E. 

Appendix  A — Comprehensive  Housing 
Affordability  Strategy  (CHAS) 

Required  State  Chas  Tables  and 
Instructions 

For  1992  CHAS  (October,  1991 
Submission)  Only 

General  Definitions  Used  With  the  CHAS 

Table  lA*  Housing  Assistance  Needs  of  Low 
and  Moderate  Income  Households. 

Table  IB.**  Other  Special  Needs  Population. 

TaWe  2A.*  Market  and  Inventory  Conditions- 
Population  and  Minority  Data. 

Table  2R*  Market  and  Inventory 

Conditions — Housing  Stock  Inventory. 

Table  2C.*  Assisted  Housing  inventory. 

Table  3."  Summary  of  Priorities  for 

Assistance-S-year  Priorities  for  Very  Low 
Income  and  Other  Low  Income  Persons. 

Table  4/SA.  Anticipated  Resources  and  Plan 
for  Investment. 

Worksheet  4.***  Anticipated  Resources. 

Table  5E  Goals  for  All  Families  to  be 
Assisted  with  Housing. 
'States  are  not  required  to  submit  these 

tables  for  the  1992  CHAS. 
"States  are  not  required  to  complete  table 

IB  or  table  3  for  any  CHAS  submission,  but 

may  elect  to  do  so. 
*  "Worksheet  4  is  not  to  be  submitted  with 

the  CHAS. 

General  Definitioiu  Used  with  the 
CHAS 

Affordable  Housing:  Affordable 
housing  is  generally  defined  as  housing 
where  the  occupant  is  paying  no  more 
than  30  percent  of  gross  income  for  gross 
housing  costs,  including  utility  costs. 

Affordable  housing  has  a  more 
specific  definition  for  purposes  of 
completing  table  5B.  That  definition  is 
included  in  the  instructions  for  table  SB. 

Committed:  Generally  means  there 
has  been  a  legally  binding  commitment 
of  funds  to  a  specific  project  to 
undertake  specific  activities,  or  an 
obligation  of  funds  to  a  State  recipient. 

Expanded  deflnitions  for  completing 
table  4/5A  are  included  in  the 
instructions  for  table  4/5A 


Cost  Burden  >30%:  The  extent  to 
which  gross  housing  costs,  including 
utility  costs,  exceed  30  percent  of  gross 
income,  based  on  data  published  by  the 
U.S.  Census  Bureau. 

Cost  Burden  >50%  (Severe  Cost 
Burden):  The  extent  to  which  gross 
housing  costs,  including  utility  costs, 
exceed  50  percent  of  gross  income, 
based  on  data  published  by  the  U.S. 
Census  Bureau. 

Disabled  Household:  A  household 
composed  of  one  or  more  persons  at 
least  one  of  whom  is  an  adult  (a  person 
of  at  least  18  years  of  age)  who  has  a 
disability.  A  person  shall  be  considered 
to  have  a  disability  if  the  person  is 
determined  to  have  a  physical,  mental 
or  emotional  impairment  that  (1)  Is 
expected  to  be  of  long-continued  and 
indefinite  duration,  (2)  substantially 
impedes  his  or  her  ability  to  live 
independently,  and  (3)  is  of  such  a 
nature  that  the  ability  could  be 
improved  by  more  suitable  housing 
conditions.  A  i>erson  shall  also  be 
considered  to  have  a  disability  if  he  or 
she  has  a  developmental  disability  as 
defmed  in  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (42  U.S.C.  6001-6006).  The  term  also 
includes  the  surviving  member  or 
members  of  any  household  described  in 
the  first  sentence  of  this  paragraph  who 
were  living  in  an  assisted  unit  with  the 
deceased  member  of  the  household  at 
the  time  of  his  or  her  death. 

Economic  independence  and  Self- 
Sufficiency  Programs:  Programs 
undertaken  by  Public  Housing  Agencies 
(PHAs)  to  promote  economic 
independence  and  self-sufficiency  for 
participating  families.  Such  programs 
may  include  Project  Self-Sufficiency  and 
Operation  Bootstrap  programs  that 
originated  under  earUer  section  8  rental 
certificate  and  rental  voucher  initiatives, 
as  well  as  the  Family  Self-Sufficiency 
program.  In  addition,  PHAs  may  operate 
locally-developed  programs  or  conduct  a 
variety  of  special  projects  designed  to 
promote  economic  independence  and 
self-sufficiency. 

Elderly  Household:  A  family  in  which 
the  head  of  the  household  or  spouse  is  at 
least  62  years  of  age. 

Existing  Homeowner:  An  owner- 
occupant  of  residential  property  who 
holds  legal  title  to  the  property  and  who 
uses  the  property  as  his/her  principal 
residence. 

Family:  A  household  comprised  of  one 
or  more  individuals. 

Family  Self-Sufficiency  (FSS) 
Program:  A  program  enacted  by  section 
554  of  the  National  Affordable  Housing 
Act  which  directs  P*ublic  Housing 
Agendes  (PHAs)  and  Indian  Housing 
Authorities  (IHAs)  to  use  section  8 


assistance  under  the  rental  certificate 
and  rental  voucher  programs,  together 
with  public  and  private  resources  to 
provide  supportive  services,  to  enable 
participating  families  to  adiieve 
economic  independence  and  self- 
sufficiency. 

First  Time  Homebuyer.  An  individual 
or  family  who  has  not  owned  a  home 
during  the  three-year  period  preceding 
the  HUD-assisted  purchase  of  a  home 
that  must  be  used  as  the  principal 
residence  of  the  homebuyer. 

FmHA:  The  Farmers  Home 
Administration,  or  programs  it 
administers. 

For  Rent  Year  round  housing  units 
which  are  vacant  and  offered/available 
for  rent  (U.S.  Census  definition) 

For  Sale:  Year  round  housing  units 
which  are  vacant  and  offered/available 
for  sale  only.  (U.S.  Census  definition) 

Group  Quarters:  Facilities  providing 
hving  quarters  that  are  not  classified  as 
housing  units.  (U.S.  Census  definition). 
Examples  include:  prisons,  nursing 
homes,  dormitories,  military  barracks, 
and  shelters. 

HOME:  The  HOME  Investment 
Partnerships  Act  which  is  title  11  of  the 
National  Affordable  Housing  Act 

HOPE  1:  The  HOPE  for  Public  and 
Indian  Housing  Homeownership 
Program,  whidi  is  title  IV.  subtitle  A  of 
the  National  Afiordable  Housing  Act 

//OPE  2- The  HOPE  for 
Homeownership  of  Multifamily  Units 
Program,  which  is  title  IV.  subtitle  B  of 
the  National  Affordable  Housing  Act 

HOPE  3:  The  HOPE  far 
Homeownership  of  Single  Family  Homes 
Program,  which  is  title  IV,  subtitle  C  of 
the  National  Affordable  Housing  Act 

Household  One  or  more  persons 
occupying  a  housing  unit  (IJ.S.  Census 
definition). 


:  A  special  definition  of  booaeboid  is 
used  for  table  ID,  Supportive  Housing  and 
Services  Population. 

Table  ID  Instructions  provide  a 
special  definition  of  "household"  as  it  is 
used  in  table  ID. 

Housing  Problems:  Households  with 
housing  problems  include  those  that  (1) 
Occupy  units  meeting  the  definition  of 
Physical  Defects:  (2)  meet  the  definition 
of  Overcrowded;  or  (3)  meet  the 
definition  of  Cost  Burde  >  30%.  Table 
lA  requests  nonduplicative  counts  of 
households  that  meet  one  or  more  of 
these  criteria. 

Housing  Unit  An  occupied  or  vacant 
house,  apartment  or  ■  sin^e  room  (SRO 
housing)  that  is  intended  as  separate 
living  quarters.  (U.S.  Census  definition) 
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Institutions/Institutional:  Group 
quarters  for  persons  under  care  or 
custody.  (U.S.  Census  definition) 

Large  Related:  A  household  of  5  or 
more  persons  which  includes  at  least  2 
related  persons. 

LIHTC:  (Federal)  Low  Income 
Housing  Tax  Credit. 

Low  Income:  Households  whose 
incomes  do  not  exceed  80  percent  of  the 
median  income  for  the  area,  as 
determined  by  HUD  with  adjustments 
for  smaller  and  larger  families,  except 
that  HUD  may  establish  income  ceilings 
higher  or  lower  than  80  percent  of  the 
median  for  the  area  on  the  basis  of 
HUD's  Hndings  that  such  variations  are 
necessary  because  of  prevailing  levels 
of  construction  costs  or  fair  market 
rents,  or  unusually  high  or  low  family 
incomes. 

Note:  HUD  income  limits  are  updated 
annually  and  are  available  from  local  HUD 
offices  for  the  appropriate  jurisdictions. 

Middle  Income:  Households  whose 
incomes  are  from  96  to  120  percent  of 
the  median  income  for  the  area,  as 
determined  by  HUD,  with  adjustments 
for  smaller  or  larger  families,  except  that 
HUD  may  establish  income  ceihngs 
higher  or  lower  than  120  percent  of  the 
median  for  the  area  on  the  basis  of 
HUD's  findings  that  such  variations  are 
necessary  because  of  prevailing  levels 
of  construction  costs  or  fair  market 
rents,  or  unusually  high  or  low  family 
incomes. 

If  income  adjustments  are  made  by 
HUD  and  the  low  income  limit  for  the 
area  is  set  at  higher  or  lower  than  80 
percent  of  median  income,  the  middle 
income  limits  must  be  adjusted  by 
multiplying  the  adjusted  low  income 
limit  by  1.5.  Example:  With  a  median 
income  for  the  area  of  $10,000  and  a  low 
income  limit  adjusted  by  HUD  to  $7,500, 
the  adjusted  middle  income  limit  would 
be  computed  as  follows:  $7,500  x 
1.5 =$11,250  adjusted  middle  income 
limit. 

Moderate  Income:  Households  whose 
incomes  are  between  81  percent  and  95 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD,  with 
adjustments  for  smaller  and  larger 
families,  except  that  HUD  may  establish 
income  ceilings  higher  or  lower  than  95 
percent  of  the  median  for  the  area  on  the 
basis  of  HUD's  findings  that  such 
variations  are  necessary  because  of 
prevailing  levels  of  construction  costs  or 
fair  market  rents,  or  unusually  high  or 
low  family  incomes. 

If  income  adjustments  are  made  by 
HUD  and  the  low  income  limit  for  the 
area  is  set  at  higher  or  lo%ver  than  80 
percent  of  median  income,  the  moderate 
income  limits  must  be  adjusted  by 


multiplying  the  adjusted  low  income 
limit  by  1.1875.  Example:  With  a  median 
income  for  the  area  of  $10,000  and  a  low 
income  limit  adjusted  by  HUD  to  $7,500, 
the  adjusted  moderate  income  limit 
would  be  computed  as  follows:  $7,500  x 
1.1875=$8,906  adjusted  moderate 
income  limit. 

Moderate  Rehabilitation: 
Rehabilitation  of  residential  property  at 
an  average  cost  for  the  project  not  in 
excess  of  $25,000  per  dwelling  unit. 

Needing  Rehab:  Dwelling  units  that 
do  not  meet  standard  conditions  but  are 
both  financially  and  structurally  feasible 
for  rehabilitation.  This  does  not  include 
units  that  require  only  cosmetic  work, 
correction  of  minor  livability  problems 
or  maintenance  work. 

Non-Elderly  Household:  A  household 
which  does  not  meet  the  definition  of 
"Elderly  Household,"  as  defined  above. 

Non-institutional:  Group  quarters  for 
persons  not  under  care  or  custody.  (U.S. 
Census  definition  used  in  table  2A.) 

Not  Rehabbable:  Dwelling  units  that 
are  determined  to  be  in  such  poor 
condition  as  to  be  neither  structurally 
nor  financially  feasible  for 
rehabilitation. 

Occupied  Housing  Unit:  A  housing 
unit  that  is  the  usual  place  of  residence 
of  the  occupant(3). 

Other  Household:  A  household  of  one 
or  more  persons  that  does  not  meet  the 
definition  of  a  Small  Related  household 
or  a  Large  Related  household,  or  is  an 
elderly  household  comprised  of  3  or 
more  persons. 

Other  Income:  Families  or  households 
whose  incomes  exceed  80  percent  of  the 
median  income  for  the  area,  as 
determined  by  the  Secretary,  with 
adjustments  for  smaller  and  larger 
families. 

Other  Low  Income:  Households 
whose  incomes  are  between  51  percent 
and  80  percent  of  the  median  income  for 
the  area,  as  determined  by  HUD,  with 
adjustments  for  smaller  and  larger 
families,  except  that  HUD  may  establish 
income  ceilings  higher  or  lower  than  80 
percent  of  the  median  for  the  area  on  the 
basis  of  HUD's  findings  that  such 
variations  are  necessary  because  of 
prevailing  levels  of  construction  costs  or 
fair  market  rents,  or  unusually  high  or 
low  family  incomes. 

Other  Persons  with  Special  Needs: 
Includes  frail  elderly  persons,  persons 
with  AIDS,  disabled  families,  and 
families  participating  in  organized 
programs  to  achieve  economic  self- 
sufficiency.  This  category  does  not 
include  homeless. 

Other  Vacant:  Vacant  year  round 
housing  units  that  are  not  For  Sale,  For 
Rent,  or  Vacant  Awaiting  Occupancy  or 
Held.  (U.S.  Cenaus  definition] 


Overcrowded:  A  housing  unit 
containing  more  than  one  person  per 
room.  (U.S.  Census  definition  used  in 
table  lA.) 

Owner:  A  household  that  owns  the 
housing  unit  it  occupies.  (U.S.  Census 
definition) 

Physical  Defects:  A  housing  unit 
lacking  complete  kitchen,  bathroom,  or 
electricity  (O.S.  Census  definition  used 
in  table  lA.).  Jurisdictions  may  expand 
upon  the  Census  definition. 

Project-Based  (Rental)  Assistance: 
Rental  Assistance  provided  for  a 
project,  not  for  a  specific  tenant. 
Tenants  receiving  project-based  rental 
assistance  give  up  the  right  to  that 
assistance  upon  moving  from  the 
project. 

Public  Housing  CIAP:  Public  Housing 
Comprehensive  Improvement 
Assistance  Program. 

Public  Housing  MROP:  Public 
Housing  Major  Reconstruction  of 
Obsolete  Projects. 

Rent  Burden  >  30%  (Cost  Burden)-. 
The  extent  to  which  gross  rents, 
including  utility  costs,  exceed  30  percent 
of  gross  income,  based  on  data 
published  by  the  U.S.  Census  Bureau. 

Rent  Burden  >  50%  (Severe  Cost 
Burden):  The  extent  to  which  gross 
rents,  including  utility  costs,  exceed  50 
percent  of  gross  income,  based  on  data 
published  by  the  U.S.  Census  Bureau. 

Renter:  A  household  that  rents  the 
housing  unit  it  occupies,  including  both 
units  rented  for  cash  and  units  occupied 
without  cash  payment  of  rent.  (U.S. 
Census  definition) 

Renter  Occupied  Unit:  Any  occupied 
housing  unit  that  is  not  owner  occupied, 
including  units  rented  for  cash  and  those 
occupied  without  payment  of  cash  rent.  . 

Section  215:  Section  215  of  title  II  of 
the  National  Affordable  Housing  Act. 
Section  215  defines  what  constitutes 
"affordable"  housing  projects  under  the 
title  II  HOME  program. 

Service  Needs:  The  particular  services 
identified  for  special  needs  populations, 
which  typically  may  include 
transportation,  personal  care, 
housekeeping,  counseling,  meals,  case 
management,  personal  emergency 
response,  and  other  services  to  prevent 
premature  institutionalization  and  assist 
individuals  to  -continue  living 
independently. 

Severe  Cost  Burden:  See  Cost  Burden 
>  50%. 

Sheltered:  Families  and  persons 
whose  primary  nighttime  residence  is  a 
supervised  publicly  or  privately 
operated  shelter  (e.g.,  emergency, 
transitional,  battered  women,  and 
homeless  youth  shelters;  and 
commercial  hotels  or  motels  used  to 
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JMI 


/  Monday,  August  12,  1991  /  Notices 


Federal  Reygter  /  Vol.  56.  No.  155  /  Monday.  August  12.  1991  /  Notices 


38183 


justed  low  income 
ample:  With  a  median 
a  of  $10,000  and  a  low 
ted  by  HUD  to  $7,500. 
rate  income  limit 
d  as  follows:  $7,500  x 
usted  moderate 

bilitation: 

esidential  property  at 
r  the  project  not  in 
)er  dwelling  unit. 
Dwelling  units  that 
ard  conditions  but  are 
id  structurally  feasible 
This  does  not  include 
jnly  cosmetic  work, 
r  livability  problems 
ork. 

usehold:  A  household 
set  the  definition  of 
d,"  as  defined  above. 
il:  Group  quarters  for 
care  or  custody.  (U.S. 
used  in  table  2A.) 
'.■  Dwelling  units  that 
be  in  such  poor 
neither  structurally 
sible  for 

ng  Unit:  A  housing 
,al  place  of  residence 

d:  A  household  of  one 
lat  does  not  meet  the 
ill  Related  household 
household,  or  is  an 
comprised  of  3  or 

amilies  or  households 
ceed  80  percent  of  the 
•  the  area,  as 
Secretary,  with 
laller  and  larger 

ve:  Households 
3  between  51  percent 
he  median  income  for 
lined  by  HUD.  with 
laller  and  larger 
at  HUD  may  establish 
jher  or  lower  than  80 
[ian  for  the  area  on  the 
dings  that  such 
sssary  because  of 
f  construction  costs  or 
)r  unusually  high  or 

8. 

'ith  Special  Needs: 
rly  persons,  persons 
id  families,  and 
ing  in  organized 
/e  economic  self- 
ategory  does  not 

acant  year  round 
are  not  For  Sale.  For 
waiting  Occupancy  or 
I  definition] 


Overcrowded:  A  housing  unit 
containing  more  than  one  person  per 
room.  (U.S.  Census  definition  used  in 
table  lA.) 

Owner:  A  household  that  owns  the 
housing  unit  it  occupies.  (U.S.  Census 
definition) 

Physical  Defects:  A  housing  unit 
lacking  complete  kitchen,  bathroom,  or 
electricity  (O.S.  Census  definition  used 
in  table  lA.).  Jurisdictions  may  expand 
upon  the  Census  definition. 

Project-Based  (Rental)  Assistance: 
Rental  Assistance  provided  for  a 
project,  not  for  a  specific  tenant. 
Tenants  receiving  project-based  rental 
assistance  give  up  the  right  to  that 
assistance  upon  moving  from  the 
project. 

Public  Housing  ClAP:  Public  Housing 
Comprehensive  Improvement 
Assistance  Program. 

Public  Housing  MROP:  Public 
Housing  Major  Reconstruction  of 
Obsolete  Projects. 

Rent  Burden  >  30%  (Cost  Burden): 
The  extent  to  which  gross  rents, 
including  utility  costs,  exceed  30  percent 
of  gross  income,  based  on  data 
published  by  the  U.S.  Census  Bureau. 

Rent  Burden  >  50%  (Severe  Cost 
Burden):  The  extent  to  which  gross 
rents,  including  utility  costs,  exceed  50 
percent  of  gross  income,  based  on  data 
published  by  the  U.S.  Census  Bureau. 

Renter:  A  household  that  rents  the 
housing  unit  it  occupies,  including  both 
units  rented  for  cash  and  units  occupied 
without  cash  payment  of  rent.  (U.S. 
Census  definition] 

Renter  Occupied  Unit:  Any  occupied 
housing  unit  that  is  not  owner  occupied, 
including  units  rented  for  cash  and  those 
occupied  without  payment  of  cash  rent. 

Section  215:  Section  215  of  title  II  of 
the  National  Affordable  Housing  Act. 
Section  215  defines  what  constitutes 
"affordable"  housing  projects  under  the 
title  II  HOME  program. 

Service  Needs:  The  particular  services 
identified  for  special  needs  populations, 
which  typically  may  include 
transportation,  personal  care, 
housekeeping,  counseling,  meals,  case 
management,  personal  emergency 
response,  and  other  services  to  prevent 
premature  institutionalization  and  assist 
individuals  to  continue  living 
independently. 

Severe  Cost  Burden:  See  Cost  Burden 
>  50%. 

Sheltered:  Families  and  persons 
whose  primary  nighttime  residence  is  a 
supervised  publicly  or  privately 
operated  shelter  (e.g.,  emergency, 
transitional,  battered  women,  and 
homeless  youth  shelters;  and 
commercial  hotels  or  motels  used  to 


house  the  homeless).  Sheltered  homeless 
does  not  include  any  individual 
imprisoned  or  otherwise  detained 
pursuant  to  an  Act  of  Congress  or  State 
law. 

Small  Related:  A  household  of  2  to  4 
persons  which  includes  at  least  two 
related  persons. 

Substantial  Rehabilitation: 
Rehabilitation  of  residential  property  at 
an  average  cost  for  the  project  in  excess 
of  $25,000  per  dwelling  unit. 

Supportive  Housing:  Housing, 
including  Housing  Units  and  Group 
Quarters,  that  has  a  supportive 
environment  and  includes  a  planned 
service  component. 

Supportive  Service  Need  ia  FSS  Plan: 
The  plan  that  VHAa  administering  a 
Family  Self-Sufficiency  program  are 
required  to  develop  to  identify  the 
services  they  will  provide  to 
participating  families  and  the  source  of 
funding  for  those  services.  The 
supportive  services  may  include  child 
care;  transportation;  remedial  education; 
education  for  completion  of  secondary 
or  post  secondary  schooling;  job 
training,  preparation  aad  counseling; 
substance  abuse  treatment  and 
counseling;  training  in  homemaking  and 
parenting  skills;  money  management, 
and  household  management;  counseling 
in  homeownership;  job  development  and 
placement;  follow-up  assistance  after 
job  placement;  and  other  appropriate 
services. 

Supportive  Services:  Services 
provided  to  residents  of  supportive 
housing  for  the  purpose  of  facilitating 
the  independence  of  residents.  Some 
examples  are  case  management, 
medical  or  psychological  counseling  and 
supervision,  child  care,  transportation, 
and  job  training. 


Tenant  Assistance:  Rental  assistance 
payments  provided  as  either  project- 
based  rental  assistance  or  tenant-based 
rental  assistance. 

Tenant-Based  (Rental)  Assistance:  A 
form  of  rental  assistance  in  which  the 
assisted  tenant  may  move  from  a 
dwelling  unit  with  a  right  to  continued 
assistance.  The  assistance  is  provided 
for  the  tenant,  not  for  the  project. 

Total  Vacant  Housing  Units: 
Unoccupied  year  round  bousing  units. 
(U.S.  Census  definition) 

Unsheltered:  Families  and  individuals 
whose  primary  nighttime  residence  is  a 
public  or  private  place  not  designed  for, 
or  ordinarily  used  as,  a  regular  sleeping 
accommodation  for  human  beings  (e.g., 
the  street  sidewalks,  cars,  vacant  and 
abandoned  buildings). 

Vacant  A  waiting  Occupancy  or  Held: 
Vacant  year  round  housing  units  that 
have  been  rented  or  sold  and  are 
currently  awaiting  occupancy,  and 
vacant  year  round  housing  units  that  ere 
held  by  owners  or  renters  for  occasional 
use.  (U.S.  Census  definition] 

Vacant  Housing  Unit  Unoccupied 
year-round  housing  units  that  are 
available  or  intended  for  occupancy  at 
any  time  during  the  year. 

Very  Low  Income:  Households  whose 
incomes  do  not  exceed  50  percent  of  the 
median  income  for  the  area,  as 
determined  by  HUD,  with  adjustments 
for  smaller  and  larger  families,  and  for 
areas  with  unusually  high  or  low 
incomes  or  where  needed  because  of 
prevailing  levels  of  consti-uction  costs  or 
fair  market  rents. 

Year  Round  Housing  Units:  Occupied 
and  vacant  housing  units  intended  for 
year  round  use.  (U.S.  Census  definition). 
Housing  units  for  seasonal  or  migratmy 
use  are  excluded. 


Note:  Tenni  not  defined  above  may  l>e 
defined  in  the  specific  instructions  for  each 
table.  If  a  terra  is  not  defined,  the  lurisdiction 
ia  to  provide  its  own  definition. 

Table  lostiuctions— General  Information 

The  instructions  for  each  table  to  be 
submitted  with  the  State  CHAS  are 
instructions  for  the  Fiscal  Year  1992 
submisaion  only.  On  each  table,  a  spac<> 
is  provided  to  enter  the  name  of  the 
submitting  State.  It  is  important  that  thi< 
space  be  filled  in  on  all  of  the  tables. 
Tables  associated  with  parts  1.  2,  and  3 
of  the  CHAS  (i.e.  tables  1 A  and  IB; 
tables  2A.  2B,  2C;  and  table  3]  provide  a 
space  for  identifying  the  five-year  period 
the  CHAS  is  to  cover.  For  Fiscal  Year 
1992,  States  should  enter  "1992"  through 
"1996."  Similariy,  tables  4/5A  and  5B. 
M^ich  are  to  be  submitted  annually,  has 
a  space  for  the  fiscal  year  the  tables  are 
covering. 

Tables  lA  and  IB,  and  tables  2A.  2B. 
and  2C  are  not  required  to  be  completed 
for  Fiscal  Year  1992  if  the  SUte  does  not 
have  ready  access  to  the  data  needed  to 
complete  those  tables.  (See  the  specific 
instructions  for  each  table). 
Nonetheless,  to  avoid  confusion.  States 
are  requested  to  submit  all  the  series  1 
(A  and  B]  and  series  2  (A  through  C) 
tables,  even  those  tables  where  no 
numerical  information  is  presented. 
Where  data  are  not  available  for  a  table, 
write  "NO  DATA  AVAILABLE"  across 
the  table  and  include  those  tables  with 
the  CHAS  submission.  This  will  help 
avoid  a  CHAS  being  disapproved 
because  it  is  thought  to  be  an  incomfrfete 
CHAS  submission. 
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Instructions  for  Table  lA — Housing 
Assistance  Needs  of  Low  and  Moderate 
Income  Households 

Refer  to  Appendix  A,  General 
Definitions  Used  with  the  CHAS.  for 
definitions  of  teims  used  in  this  table. 

General  Instructions 

For  Fiscal  Year  1992.  States  are  not 
required  to  submit  table  lA.  However. 
they  are  encouraged  to  review  State  and 
Census  data  sources  and  submit  to  the 
extent  feasible,  estimates  based  on 
available  information.  If  a  State  elects  to 
submit  table  lA,  but  is  unable  to  break 
out  the  date  between  (CDBG) 
nonentitled-metropolitan  and 
nonmetropolitian  areas,  it  is  encouraged 
to  complete  the  table  on  a  consolidated 
basis  for  all  nonentitled  areas  rather 
than  submit  no  tabular  data  at  all. 

In  future  years,  based  on  the  Census 
data  HUD  will  provide  to  States,  a  State 
will  prepare  a  minimum  of  12  versions  of 
table  lA:  One  for  all  households  in 
nonentitled/metropolitan  areas;  one  for 
all  households  in  nonmetropolitan  areas; 
and  for  each  of  these  two  geographic 
categories  of  the  nonentitled  portion  of 
the  State,  a  separate  table  for  each  of 
five  racial/ethnic  groups.  These  groups 
are:  (1)  White  (Non-Hispanic).  (2)  Kack 


(Non-Hispanic),  (3)  Hispanic  (All  Races), 
(4)  Native,  American,  and  (5)  Asian  and 
Pacific  Islanders. 

If  the  State  expects  the  needs  of  low 
income  households  to  change 
significantly  over  the  5-year  CHAS 
period,  the  State  may  also  choose  to 
submit  two  additional  versions  of  table 
lA  to  indicate  these  5-year  projections 
of  needs,  one  for  nonentitled/ 
metropolitan  areas  and  one  for 
nonmetropolitan  areas. 

Finally,  if  the  State  elects  to  break  out 
its  needs  data  for  additional  sub-State 
geographic  categories  beyond  the  two 
required  by  HUD,  additional  versions  of 
table  lA  would  be  prepared  for  each  of 
these  categories. 

Speciflc  Instructions  (For  Fiscal  Year 
1992  Submission  Only) 

The  State  shall  indicate  whether  the 
data  presented  in  table  lA  are  for 
nonentitled-metropohtian  areas, 
nonmetropolitian  areas,  or  (at  the 
State's  option)  other  sub-State 
geographic  category  by  placing  an  "x"  in 
the  appropriate  box  provided  at  the  top 
of  the  table.  If  the  State  presents 
consolidated  data  for  all  (CDBG) 
nonentitled  areas,  it  should  place  an  "x" 
in  the  "Other"  box  and  specify 
"consolidated  nonentitled  data,"  in  the 


space  provided.  If  data  are  presented  for 
additional  geographic  areas,  place  an 
"x"  in  the  "Other"  box  and  specify  the 
geographic  category  in  the  space 
provided. 

The  State  will  also  indicate  whether 
the  data  are  for  all  households  or  for  a 
particular  racial/ethnic  group  by  placing 
an  "x"  in  the  appropriate  box  at  the  top 
of  the  table.  If  the  "Racial/Ethnic 
Group"  box  is  marked,  specify  which  of 
the  five  racial/ethnic  groups  the  data 
are  for. 

For  total  household  data  for  both 
nonentitled-metropolitan  areas  and 
nonmetropolitan  areas  the  State  shall 
indicate  whether  the  data  in  table  lA 
represent  its  current  estimate  of  need  or 
its  5-year  projection  of  needs  by  placing 
an  "x"  in  the  appropriate  box 

For  the  current  estimbte  enter 
"October  1. 1991"  in  the  space  provided 
for  current  estimate.  For  projected  needs 
(if  the  State  opts  to  prepare  a  separate 
table  lA  to  present  projected  needs). 
enter  "September  30, 1996"  in  the  space 
provided  for  5-year  projected  estimate. 

For  Column  A.  enter  data  only  for 
elderly  households  consisting  of  1  or  2 
members.  Elderly  households  consisting 
of  more  than  2  members  should  be 
included  in  Column  B.  C  or  D.  as 
appropriate. 

•tUJNa  COOf  «21«-«1-« 
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Instructions  for  Table  IB— Sup 
Housing  and  Services  Populati 

Special  Definition 

Number  of  Households:  The 
households  (including  those  wj 
individuals  and  2  or  more  pers 
are  sharing  living  quarters)  plu 
living  in  group  quarters. 

Refer  to  Appendix  A.  Generi 
Definitions  Used  With  The  CH 
additional  definitions  of  terms 
programs  cited  in  this  table. 

General  Instructions 

States  are  not  required  to  su 
Optional  table  IB  for  any  CHA 
submission.  However,  should  I 
to  do  so.  Optional  table  IB  pro 
format  for  estimating  the  need 
supportive  housing  and  servicf 
population  with  special  needs. 

If  a  State  elects  to  submit  tal 
is  unable  to  break  out  the  data 
(CDBG)  nonentitled-metropolil 
nonmetropolitan  areas,  it  may 
the  table  on  a  consolidated  ba: 
nonentitled  areas. 

If  a  State  elects  to  break  out 
supportive  housing  and  service 
population  data  for  additional 
geographic  categories,  additioi 
versions  of  table  IB  would  be  | 
for  each  of  these  categories. 

For  the  categories  of  person! 
disabilities,  elderly  with  specii 
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Instructions  for  Table  IB— Supportive 
Housing  and  Services  Population 

Special  Definition 

Number  of  Households:  The  total  of 
households  (including  those  with 
individuals  and  2  or  more  persons  who 
are  sharing  living  quarters)  plus  persons 
living  in  group  quarters. 

Refer  to  Appendix  A.  General 
Definitions  Used  With  The  CHAS.  for 
additional  definitions  of  terms  used,  or 
programs  cited  in  this  table. 

General  Instructions 

States  are  not  required  to  submit 
Optional  table  IB  for  any  CHAS 
submission.  However,  should  they  elect 
to  do  so.  Optional  table  IB  provides  a 
format  for  estimating  the  need  for 
.  supportive  housing  and  services  for  the 
population  with  special  needs. 

If  a  State  elects  to  submit  table  IB,  but 
is  unable  to  break  out  the  data  between 
(CDBG)  nonentitled-metropolitan  and 
nonmetropolitan  areas,  it  may  complete 
the  table  on  a  consolidated  basis  for  all 
nonentitled  areas. 

If  a  State  elects  to  break  out  its 
supportive  housing  and  services 
population  data  for  additional  sub-State 
geographic  categories,  additional 
versions  of  table  IB  would  be  prepared 
for  each  of  these  categories. 

For  the  categories  of  persons  with 
disabilities,  elderly  with  special  needs, 


and  persons  with  AIDS,  the  table  calls 
for  the  estimated  number  of  individuals 
in  each  category,  and  for  the  number  of 
individuals  with  need  for  either 
supportive  housing  or  services,  or  both. 
For  participants  in  Family  Self- 
sufficiency  (FSS]  and  similar  economic 
independence  programs  operated  by 
Pubhc  Housing  Agencies,  the  table 
would  provide  an  estimate  of  the 
number  of  individuals  needing 
supportive  services  as  identified  in  the 
PHA's  FSS  plan. 

Some  potential  resource  agencies  and 
the  client  groups  they  serve  include: 

•  State  mental  health  agencies  for 
persons  with  chronic  mental  illness; 

•  State  agencies  of  mental  retardation 
or  State  developmental  disabilities 
councils  for  people  with  developmental 
disabilities; 

•  State  rehabilitation  agencies  or 
State  or  local  Centers  for  Independent 
Living  for  people  with  physical 
disabilities; 

•  State  or  area  agencies  on  aging  for 
elderly  people; 

•  The  Public  Health  Service's  Center 
for  Disease  Control  for  persons  with 
AIDS;  and 

•  Public  Housing  Agencies  for 
families  eligible  to  participate  in  Family 
Self  Sufficiency  programs. 


Speciflc  Instructions 

The  State  shall  indicate  whether  the 
data  presented  in  table  IB  are  for 
nonentitled-metropolitan  areas, 
nonmetropolitan  areas,  or  (at  the  State's 
option)  other  sub-State  geographic 
category  by  placing  an  "x"  in  the 
appropriate  box  provided  at  the  top  of 
the  table.  If  the  State  presents 
consolidated  data  for  all  (CDBG) 
nonentitled  areas,  it  should  place  an  "x" 
in  the  "Other"  box  and  specify 
"consolidated  nonentitled  data,"  in  the 
space  provided.  If  data  are  presented  for 
additional  geographic  areas,  place  an 
"x"  in  the  "Other"  box  and  specify  the 
geographic  category  in  the  space 
provided. 

Line  1 — Enter  the  estimated  number  of 
households  (as  defined  above)  for  each 
of  the  categories  under  columns  A,  S, 
andC. 

Lines  2  and  3 — Enter  under  each  of  the 
columns  the  estimated  number  of 
households  from  line  1  which  have 
supportive  housing  needs  or  service 
needs,  respectively,  under  Columns  A, 
B,  and  C. 

Line  4 — Enter  the  number  of 
participants  in  Economic  Independence 
and  Self-Sufficiency  programs 
administered  by  the  PHA(s)  serving  the 
State  who  will  be  provided  services 
identified  in  the  PHA's  Family  Self- 
Sufficiency  (FSS)  Plan. 
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Instructions  for  Table  2A — I 
Inventory  and  Conditions — t 
and  Minority  Data 

Refer  to  Appendix  A,  Gen 
Definitions  Used  With  The  ( 
definitiotis  of  terms  used  in 

General  Instructions 

For  Fiscal  Year  1992,  Stati 
required  to  submit  table  2A. 
they  are  encouraged  to  revic 
Census  data  sources  and  su 
extent  feasible,  estimates  bi 
available  information.  If  a  S 
submit  table  2A,  but  is  unab 
out  the  data  between  (CDB( 
nonentitled-metropolitan  an 
nonmetropolitan  areas,  it  is 
to  complete  the  table  on  a  o 
basis  for  alt  nonentitled  are< 
than  submit  no  tabular  data 

The  1990  U.S.  Census  will 
provide  all  the  information  i 
complete  Column  B  of  this  1 
HUD  is  able  to  provide  that 
that  are  completing  table  If 
be  able  to  complete  Column 
which  are  currently  availab 
U.S.  Census  data  sources,  ai 
below.  To  the  extent  that  St 
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1900  Contut  Data 

or  Currant  Ettimata 
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Instructions  for  Table  2A — Market 
Inventory  and  Conditions — Population 
and  Minority  Data 

Refer  to  Appendix  A.  General 
Definitions  Used  With  The  CHAS.  for 
deflnitions  of  terms  used  in  this  table. 

General  Instructions 

For  Fiscal  Year  1992.  States  are  not 
required  to  submit  table  2A.  However, 
they  are  encouraged  to  review  State  and 
Census  data  sources  and  submit,  to  the 
extent  feasible,  estimates  based  on 
available  information.  If  a  State  elects  to 
submit  table  2A,  but  is  unable  to  break 
out  the  data  between  (CDBG) 
nonentitled-metropolitan  and 
nonmetropolitan  areas,  it  is  encouraged 
to  complete  the  table  on  a  consolidated 
basis  for  all  nonentitled  areas  rather 
than  submit  no  tabular  data  at  all. 

The  1990  U.S.  Census  will  ultimately 
provide  all  the  information  needed  to 
complete  Column  B  of  this  Table.  Until 
HUD  is  able  to  provide  that  data.  States 
that  are  completing  table  2A  may  only 
be  able  to  complete  Column  A  data, 
which  are  currently  available  from  1980 
U.S.  Census  data  sources,  as  specified 
below.  To  the  extent  that  States  can 


provide  U.S.  Census  data,  or  current 
estimates  based  on  local  data,  States 
are  encouraged  to  provide  Column  B 
data. 

Specific  Instructions 

The  State  shall  indicate  whether  the 
data  presented  in  table  2A  are  for 
nonentitled-metropolitan  areas, 
nonmetropolitan  areas,  or  (at  the  State's 
option]  other  sub-State  geographic 
category  by  placing  an  "x"  in  the 
appropriate  box  provided  at  the  top  of 
the  table.  If  the  State  presents 
consolidated  data  for  all  (CDBG) 
nonentitled  areas,  it  should  place  an  "x" 
in  the  "Other"  box  and  specify 
"consolidated  nonentitled  data,"  in  the 
space  provided.  If  data  are  presented  for 
additional  geographic  areas,  place  an 
"x"  in  the  "Other"  box  and  specify  the 
geographic  category  in  the  space 
provided. 

The  following  instructions  cite  readily 
available  1980  Census  resource 
publications  where  information  for 
Column  A  may  be  found.  Cited  Census 
publication  titles  and  publication 
numbers  are  generally  published 
separately  for  each  State. 


Column  A.  Lines  1  and  10— Total 
Population  (Line  1),  and  Household 
Population  (Line  10),  for  States,  for 
places  of  1,000  or  more  and  for  counties 
may  be  found  in  U.S.  Census  publication 
"General  Population  Characteristics 
(PC80-1-B)."  table  14. 

Lines  2  through  6— Use  the  data 
provided  for  the  non-Hispanic  portions 
of  White,  Black,  Native  American,  and 
Asian  Pacific  Islanders,  as  well  as  the 
data  for  Persons  of  Spanish  Origin,  as 
found  for  States,  for  places  of  2.500  or 
more  and  for  counties  in  U.S.  Census 
publication  "General  Social  and 
Economic  Characteristics  (PC80-1-C)." 
table  59. 

Lines  7  through  9 — Census  data  at  the 
Statewide  level  is  not  reported. 

Note:  1990  U.S.  Censui  population  data  for 
racial/ethnic  groups,  group  quarters 
(inititutional  and  non-institutional)  and 
households  are  being  released  on  a  State-by- 
State  basis  in  tape  form  in  STF  lA.  Tables  PI, 
P9,  PlO  and  Pis  contain  these  data.  Where 
the  data  are  available  in  tape  form,  and  the 
State  can  gain  access  to  the  data,  it  may  use 
those  data  to  complete  Column  & 
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Instructions  for  Table  2B—h 
Inventory  Conditions— Hous 
Inventory 

Refer  to  Appendix  A.  Gem 
Definitions  Uted  With  The  C 
definitions  of  terms  used  in  t 

General  Instructions 

For  Fiscal  Year  1992.  State 
required  to  submit  table  2B.  1 
they  are  encouraged  to  revie 
Census  data  sources  and  sut 
extent  feasible,  estimates  ba 
available  information.  If  a  St 
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Instructions  for  Table  2B— Market  ami 
Inventory  Conditions— Housing  Stock 
Inventory 

Refer  to  Appendix  A.  General 
DefmitionB  Uied  Witti  The  CHAS.  for 
definitions  of  terms  used  in  this  table. 

General  Instructions 

For  Fiscal  Year  1992,  States  are  not 
required  to  submit  table  2B.  However, 
they  are  encouraged  to  review  Slate  and 
Census  data  sources  and  submit,  to  the 
extent  feasible,  estimates  based  on 
available  information.  If  a  State  elects  to 
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submit  table  2B.  but  is  unable  to  break 
out  the  data  between  (CDBG) 
nonentitled-metropohtan  and 
nonmetropolitan  areas,  it  is  encouraged 
to  complete  the  table  on  a  consolidated 
basis  for  all  nonentitled  areas  rather 
than  submit  no  tabular  data  at  all. 

Speciflc  Instructions  (For  Fiscal  Year 
1992  Submission  Only) 

The  State  shall  indicate  whether  the 
data  presented  in  table  2B  are  for 
nonentitled-metropolitan  areas, 
nonmetropolitan  areas,  or  (at  the  State's 


option]  other  sub-State  geoyvpkie 
category  by  placing  an  "x"  in  the 
appropriate  box  provided  at  the  top  of 
the  table.  If  the  State  presents 
consolidated  data  for  all  (CDBG) 
nonentitled  areas,  it  should  place  an  "x" 
in  the  "Other"  box  and  specify 
"consolidated  nonentitled  data,"  in  the 
space  provided.  If  data  are  presented  for 
additional  geographic  areas,  place  an 
"x"  in  the  "Other"  box  and  specify  the 
geographic  category  in  the  space 
provided. 
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Instructions  for  Table  2C—/ 
Housing  Inventory 

Refer  to  Appendix  A,  Gen 
Definitions  Used  With  The  ( 
definiMnns  of  terms  used  in  < 

General  Instructions 

For  Fiscal  Year  1992,  Stati 
required  to  submit  table  2C. 

Data  on  existing  housing  i 
State  are  currently  being  ref 
HUD  and  will  be  provided  b 
future  years.  Such  data  will 
available  by  HUD  in  time  fo 
use  in  preparing  the  Fiscal  A 
CHAS.  To  the  extent  data  oi 
housing  units  can  be  readily 
States  are  asked  to  provide 
table  2C. 

If  a  State  elects  to  submit 
but  is  unable  to  break  out  th 
between  (CDBG)  nonentitlei 
metropolitan  and  nonmetro] 
areas,  it  is  encouraged  to  co 
table  on  a  consolidated  basi 
nonentitled  areas  rather  tha 
tabular  data  at  all. 

Specific  Instructions 

The  State  shall  indicate  w 
data  presented  in  table  2C  a 
nonentitled-metropolitan  an 
nonmetropolitan  areas,  or  (t 
option)  other  sub-State  geog 
category  by  placing  an  "x"  i 
appropriate  box  provided  al 
the  table.  If  the  State  preser 
consolidated  data  for  ell  (Q 
nonentitled  areas,  it  shotild 
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Instructions  for  Table  2C — Assisted 
Housing  Inventory 

Refer  to  Appendix  A.  General 
Definitions  Used  With  The  CHAS.  for 
definiMnns  of  terms  used  in  this  table. 

General  Instructions 

For  Fiscal  Year  1992,  States  are  not 
required  to  submit  table  20. 

Data  on  existing  housing  units  in  a 
State  are  currently  being  refined  by 
HUD  and  will  be  provided  by  HUD  in 
future  years.  Such  data  will  not  be  made 
available  by  HUD  in  time  for  a  State's 
use  in  preparing  the  Fiscal  Year  1992 
CHAS.  To  the  extent  data  on  assisted 
housing  units  can  be  readily  obtained, 
States  are  asked  to  provide  that  data  in 
table  2C. 

If  a  State  elects  to  submit  table  2C, 
but  is  unable  to  break  out  the  data 
between  (CDBG)  nonentitled- 
metropolitan  and  nonmetropolitan 
areas,  it  is  encouraged  to  complete  the 
table  on  a  consolidated  basis  for  all 
nonentitled  areas  rather  than  submit  no 
tabular  data  at  ail. 

Specific  Instructions 

The  State  shall  indicate  whether  the 
data  presented  in  table  2C  are  for 
nonentitled-metropolitan  areas, 
nonmetropohtan  areas,  or  (at  the  State's 
option)  other  sub-State  geographic 
category  by  placing  an  "x"  in  the 
appropriate  box  provided  at  the  top  of 
the  table.  If  the  State  presents 
consolidated  data  for  all  (CDBG) 
nonentitled  areas,  it  should  place  an  "x" 
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in  the  "Other"  box  and  specify 
"consofidated  nonentitled  data,"  in  the 
space  provided.  If  data  are  presented  for 
ackStional  geographic  areas,  place  an 
"x"  in  the  "Other"  box  and  specify  the 
geographic  category  in  Ae  space 
provided. 

Bepn  by  completing  tines  I  through  6 
for  each  of  the  columns.  (Line  1  is  the 
sum  of  tines  2  through  8  for  each  of  the 
cotuxnns.] 

Line  2— Public  Housing.  Enter  under 
the  appropriate  columns  the  number  of 
housing  units  assisted  through  low 
income  public  housing  programs  under 
the  U.S>  Housing  Act  of  1937. 

Line  3 — Section  202.  Enter  the  number 
of  units  assisted  through  non-profit 
sponsors  and  made  available  to  elderly 
and  handicapped  individuals  under 
section  202  of  the  U.S.  Housing  Act  of 
1959.  Abo  include  as«isted  units 
prcvided  under  section  811  of  the 
Natiooal  A^rdable  Housing  Act. 

Line  4 — Section  8.  Enter  thie  number  of 
units  assisted  through  housing 
developed  under  the  section  8  New 
CoQstniction,  Substantial  Rehabilitation. 
Moderate  RehabiUtation  and  proiect- 
based  certificate  programs.  Do  not 
include  section  8  rental  assistance 
provided  in  section  202  projects;  section 
8  certificate  or  voucher  assistance;  or 
section  8  rental  assistance  provided 
through  other  HUD  programs  (see  line 
5). 

Line  5— Other  HUD.  Enter  the  number 
of  units  assisted  through  housing 
developed  under  the  section  236  and 
section  221(d](3}  Below  Market  Interest 


Rate  {BMIR]  programs,  and  under  the 
Rent  Supplement  program. 

Lin9  6~-FwHA.  Enter  the  number  of 
uiits  assisted  through  housing 
developed  under  the  section  515 
program  of  the  Farmers  Hone 
Adminstration. 

Line  1 — Project-Based  Teaant 
Assistaact.  Sum  lines  2  through  6  for 
each  of  the  columns. 

Next  complete  lines  8  and  •.  (Line  7  is 
the  sum  of  lines  8  and  9  for  each  of  the 
columns). 

Line  8— Section  8.  Enter  the  number  of 
families  cnrrently  receiving  tenant- 
based  rental  assistance  under  the 
section  8  certificate  and  voucher 
programs.  Do  not  include  project-based 
certificates. 

Line  9 — Other.  Enter  the  number  of 
families  cnrrently  receiving  tenant- 
based  rental  assistance  tluough  housing 
programs  other  than  section  I  (e.g.. 
State-funded  programs  that  offer 
assistance  comparable  to  that  of  section 
•  certificates  or  vouchers). 

Line  7'— Tenant-Based  Tenant 
Assistance.  Sum  lines  8  and  9  for  eacti 
of  the  columns. 

Line  10 — Homeowner  Assistance. 
Enter  the  number  of  homeowners  witli 
current  assistance  being  provided 
through  interest  subsidies  or  other 
comparable  subsidies  under  HUD's 
section  235  program,  or  under  the 
section  502  program  administered 
through  the  Farmers  Home 
Administration. 
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Instructions  for  Table  3 — 5-  Year 
Priorities  for  Assistance  to  Very  and 
Other  Low-Income  Persons  for  FY  1992 

Refer  to  appendix  A,  General 
Definitions  Used  With  The  CfIAS»  for 
definitions  of  terms  used  in  this  table. 

In  determining  the  categories  of  very 
low  income  (0  to  50  percent  of  median 
Income]  and  other  low  income  (51  to  80 
percent  oi  median  income),  States 
should  use  the  following  basis: 

•  For  metropditm  areas,  use  the 
HUD  income  limits  for  the  appropriate 
metropolitan  area; 

•  For  nonmetropolitan  areas,  use 
either  State-wide  median  income  figtires 
or  the  HUD  income  limits  for  the 
appropriate  County,  whichever  is  higher. 

General  Instructions 

States  are  not  required  to  submit 
Optional  Table  3  for  any  CHAS 
submission.  If  they  elect  to  do  so, 
however,  the  following  instructions 
apply. 

The  State's  relative  priorities  are  to  be 
developed  by  weighing  the  severity  of 
needs  for  assistance  among  all  groups 
and  sabgroops.  indnding  the  relative 
need  between  very  low-income  and 
other  low-income  persons.  Priorities  are 


not  to  be  established  separately  for  very 
low-income  end  other  tow-income 
persons.  The  establishment  of  priorities 
will  emerge  based  on  many 
considerations,  among  them  the  State's 
analysis  of  its  housing  stock  and  maricet 
conditions,  its  analysis  of  the  rdative 
housing  needs  of  its  very  low  and  other 
low  income  families,  and  its  assessment 
of  the  resources  likely  to  be  available 
over  the  five  year  period. 

Based  on  tfie  State's  overall  priorities, 
it  is  to  identify  on  table  3  the  relative 
priority  ("first."  "second,"  or  "thinT)  it 
will  give  ki  providing  various  t}rpes  of 
assistance  to  renters,  homeowners, 
homeless  persons  and  other  persons 
with  special  needs  over  the  five  year 
CHAS  period.  In  establishing  its  five 
year  priorities,  the  State  must  consider 
not  only  who  among  the  various 
categories  of  low  kicome  households  are 
most  in  need  of  these  housing  activities, 
but  also  determine  which  of  these 
activities  wiU  best  meet  the  housing 
needs  of  the  identified  households. 

Because  the  purpose  of  the  table  is  to 
be  uset)  to  distmgiiish  relative  priorMes> 
H  is  not  acceptable  to  assign  "first" 
priority  consideration  to  every  group. 


The  State's  narrative  is  to  thoroughly 
discuss  the  assignment  of  priorities. 

Specific  Instructions 

For  table  3,  lines  1  through  10,  enter 
the  relative  priority  to  be  given  over  the 
5-year  CHAS  period  to  each  of  the 
household  types  and  persons  designated 
in  Columns  A  through  H.  Enter  under 
the  appropriate  cohimn  the  number  "1" 
for  "first  priority  consideration,"  tbe  ' 
munber  "2"  for  "second  priority 
consideration,**  or  "3"  for  "third  priority 
consideration."  The  number  "0"  should 
be  entered  in  the  appropriate  box(es] 
where  the  State  does  not  anticif>ate 
providing  assistance  to  fund  one  or  mere 
of  the  activities  listed  and/ or  one  or 
more  of  the  household  types  displayed 
The  narrative  must  discuss  the  basis  for 
not  assigning  a  priority  to  any  of  the 
categories  for  which  a  "0"  is  entered 

The  State  may  include  modifications 
to  housing  to  accommodate  special 
needs  of  ckierly  or  people  with 
disabilities  as  moderate  rehabilitation 
(line  1). 

No  entries  are  to  be  made  in  siMded 
areas. 
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Instructions  for  Table  4/5A — 
Anticipated  Resources  and  Plan  for 
Investment 

Note:  The  FY  1992  CHAS  Submission  Table 
4/5A  for  Anticipated  Resources  and  Plan  for 
Investmoit  has  l)cen  Revised  from  Previous 
Draft  Instructions. 

Special  Definitions 

AcQvisition:  (Column  D)  For  purposes 
of  completing  table  4/5A,  acquisition 
means  acquisition  of  housing  not  in  need 
of  rehabilitation,  with  no  expectation  of 
other  listed  activities  being  carried  out 
in  conjunction  with  the  acquisition. 
Where  acquisition  is  intended  to  be 
carried  out  in  conjunction  with  another 
activity  (e.g.,  rehabilitation),  the  amount 
expected  to  be  committed  for  the 
acquisition  should  be  included  under  the 
activity  column  of  the  associated  other 
activity.  For  example,  a  property  is 
expected  to  be  acquired  and 
rehabilitated;  the  amount  of  funds 
expected  to  be  committed  for  both 
acquisition  and  rehabilitation  should  be 
entered  under  Column  C — 
Rehabilitation. 

Committed:  For  table  4/5A  purposes, 
this  means,  the  first  level  of  obligation. 
For  States  that  subassign  funds,  this  is 
the  obligation  of  funds  to  a  State 
recipient. 

For  States  that  directly  administer 
programs,  this  is  funds  that  are  set  aside 
for  a  specific  project  usually  through  a 
binding  legal  agreement.  The 
instructions  below  elaborate  on  what  is 
meant  by  committed  for  the  various 
activities  for  which  funding 
commitments  are  expected  to  be  made. 

Operating  Costs:  (Column  J)  Costs  to 
carry  out  the  actual  operations  of  a 
project,  such  as  electricity,  rent  and 
utilities.  Funds  expected  to  be 
committed  for  operating  costs  are  only 
to  be  provided  for  those  listed  programs 
which  are  unshaded  under  Column  J — 
Operating  Costs. 

General  Instructions 

For  table  4/5A,  "resources  anticipated 
to  be  committed  during  the  fiscal  year" 
means  (1)  The  anticipated  commitment 
of  funds  to  a  state  recipient,  where  the 
State  subassigns  funds,  or  (2)  the 
anticipated  commitment  of  funds  to  a 
specific  identifiable  project,  where  the 
State  directly  administers  a  program. 
Further,  "project"  may  refer  to  a 
multifamily  project  or  a  single  family 
home.  Following  are  some  examples  to 
help  clarify  what  "committed"  means 
for  different  types  of  projects  or 
activities: 

(a)  Rehabilitation  or  new  construction 
of  a  privately  owned  project:  A  written 
legally  binding  agreement  is  signed 
between  the  State  and  the  owrner  under 


which  the  State  agrees  to  provide 
assistance  to  the  owner  of  an 
identifiable  project  that  can  be  expected 
to  start  construction  within  a  reasonable 
period  of  time. 

(b)  Rehabilitation  or  new  construction 
of  a  publicly  owned  project:  The  Project 
Sef-Up  Report  is  submitted  under  a  HUD 
Cash  and  Management  Information  (C/ 
MI)  system  which  identifies  a  specific 
project  that  will  start  construction 
within  6  months  of  receipt  of  the  Project 
Set-Up  Report.  If  Project  Set-Up  Reports 
are  not  required,  such  other  public 
document  or  action  is  completed  that 
identifies  an  amount  of  funds  to  be 
provided  for  the  rehabilitation  or 
construction  of  the  project. 

(c)  Acquisition:  A  written  legally 
binding  agreement  (i.e.,  a  contract  for 
sale)  is  signed  between  the  State  and 
the  project  owner  under  which  the  State 
agrees  to  provide  funds  to  the  owner  for 
the  purchase  of  the  project  that  can  be 
expected  to  be  accomplished  within  a 
reasonable  period  of  time  and  the  owner 
agrees  to  transfer  title  within  a 
reasonable  period. 

(d)  Tenant-based  rental  assistance: 
The  State  has  entered  into  a  rental 
assistance  contract  with  the  ovmer  or 
the  tenant  to  provide  the  assistance. 

(e)  First-time  home  buyer  assistance: 
A  written  legally  binding  agreement  (i.e.. 
a  contract  for  sale)  is  signed  between 
the  State  and  the  proposed  home  buyer 
under  which  the  State  agrees  to  provide 
assistance  to  the  home  buyer  for  the 
purchase  (whether  conditional  or 
otherwise)  of  the  property  that  can  be 
expected  to  be  accomplished  within  a 
reasonable  period  of  time. 

All  dollar  amounts  should  be  rounded 
to  the  nearest  thousand  dollars  for  this 
table.  Thus,  $829,247  would  be  reported 
as  829. 

Cells  have  been  shaded  for  individual 
Federal  programs  where  information  is 
not  desired,  or  where  the  general 
funding  activity  is  not  an  eligible 
activity  for  the  specific  program  listed. 
For  State  and  private  funding  sources,  if 
an  activity  is  not  an  eligible  activity 
under  the  specified  program,  enter  "N/ 
A"  in  the  cell.  For  all  other  unshaded 
cells,  enter  "0"  where  no  funds  will  be 
committed  for  a  particular  activity. 

Optional  Worksheet  4  may  be  used  by 
the  State  in  deriving  the  figures  to  be 
entered  under  Columns  A  and  B. 
Worksheet  4  is  not  to  be  submitted  to 
HUD. 

Specific  Instructions — Funding 
Source.  This  column  lists  various  funds 
available  to  a  State  by  category.  The 
first  category.  "Federal  funds  awarded 
or  to  be  awarded  to  State,"  is  broken 
down  into  housing  programs  and 
homeless  programs.  On  line  8,  "Other," 


the  State  is  to  specify  any  funds 
available  for  affordable  housing  through 
programs  other  than  those  listed. 
Especially  in  the  early  years  of 
completing  this  form.  States  may  have 
funds  available  from  other  programs 
that  have  been  terminated,  such  as  the 
Rental  Rehabilitation  Program  (RRP). 
States  with  funds  available  from  a  prior 
year  RRP  or  other  terminated  programs 
should  include  them  in  the  spaces 
provided  for  "other"  programs.  If  there 
is  not  sufficient  space  to  list  all  other 
programs,  the  State  should  list  the 
additional  programs  at  the  bottom  of  the 
last  page  of  the  table  or  append  a 
separate  page. 

For  line  9,  "Subtotal,  Housing."  sum 
the  amounts  for  lines  1  through  8  for 
each  column.  Remember  to  add  in  funds 
from  any  other  programs  that  may  have 
been  listed  at  the  bottom  of  the  last  page 
or  appended  on  a  separate  page. 

For  line  18.  enter  the  sum  of  lines  10 
through  17  for  each  column.  For  line  19, 
enter  the  sum  of  lines  9  and  18  for  each 
•olumn. 

Identify  in  lines  20  and  21  the  total 
amount  of  funds  horn  State  and  private 
funding  sources  available  for  affordable 
housing  under  "Funding  Source/Non- 
Federal  Funds"  on  page  2  of  table  4/5A. 
Enter  in  the  appropriate  columns  the 
funds  for  each  such  funding  source.  For 
line  22  enter  the  sum  of  lines  20  and  21 
for  each  column.  For  line  23,  enter  the 
sum  of  lines  19  and  22  for  each  column. 

Column  A.  Enter  the  amount  ot  funds 
that  are  expected  to  be  available  during 
the  Federal  fiscal  year  for  each  program 
under  the  Funding  Source  column.  This 
amount  is  the  sum  of  what  was, 
available  and  not  committed  as  of 
October  1  of  the  latest  Federal  fiscal 
year  and  what  is  anticipated  to  become 
available  during  the  current  Federal 
fiscal  year  (October  1  through 
September  30).  This  should  include 
anticipated  appropriated  funds  as  well 
as  any  anticipated  program  income.  For 
example,  for  the  CHAS  to  be  submitted 
October  31. 1991.  add  the  amount  of 
funds  available  and  not  committed  as  ot 
October  1, 1991  and  the  amount 
anticipated  to  be  made  available 
between  October  1, 1991  and  September 
30, 1992.  If  Worksheet  4  is  used,  the 
amounts  in  column  C  of  Worksheet  4 
should  be  entered  in  column  A  of  table 
4/5A. 

For  CDBG  (line  5),  indicate  the  total 
amount  of  all  funds  (not  just  those 
allocated  for  housing  activities)  that  are 
available  and  not  committed  to  specific 
local  projects. 

For  line  6.  DOE  and  Other  Energy 
Programs,  enter  the  amount  of  funds 
available  through  the  Department  of 


Energy  or  other  Federal  progi 
sources  expected  to  be  comn 
improve  energy  efficiency  of 

For  line  10.  CDBG  (Homele 
only  the  amount  of  CDBG  fur 
expected  to  be  committed  to 
homeless. 

Column  B.  Of  the  amounts 
in  Column  A.  indicate  by  pro 
amount  of  funds  estimated  tc 
committed  to  specific  project 
current  Federal  fiscal  year.  li 
will  be  committed,  enter  "0." 

For  CDBG  (line  5).  enter  th 
estimated  to  be  committed  fo 
affordable  housing  except  foi 
programs  or  activities.  The  a: 
CDBG  funds  to  be  committed 
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the  State  is  to  specify  any  funds 
available  for  affordable  housing  through 
programs  other  than  those  listed. 
Especially  in  the  early  years  of 
completing  this  form.  States  may  have 
funds  available  from  other  programs 
that  have  been  terminated,  such  as  the 
Rental  Rehabilitation  Program  (RRP). 
States  with  funds  available  from  a  prior 
year  RRP  or  other  terminated  programs 
should  include  them  in  the  spaces 
provided  for  "other"  programs.  If  there 
is  not  sufficient  space  to  list  all  other 
programs,  the  State  should  list  the 
additional  programs  at  the  bottom  of  the 
last  page  of  the  table  or  append  a 
separate  page. 

For  line  9,  "Subtotal,  Housing."  sum 
the  amounts  for  lines  1  through  8  for 
each  column.  Remember  to  add  in  funds 
from  any  other  programs  that  may  have 
been  listed  at  the  bottom  of  the  last  page 
or  appended  on  a  separate  page. 

For  line  18.  enter  the  sum  of  lines  10 
through  17  for  each  column.  For  line  19. 
enter  the  sum  of  lines  9  and  18  for  each 
•olumn. 

Identify  in  lines  20  and  21  the  total 
amount  of  funds  from  State  and  private 
funding  sources  available  for  affordable 
housing  under  "Funding  Source/Non- 
Federal  Funds"  on  page  2  of  table  4/5A. 
Enter  in  the  appropriate  columns  the 
funds  for  each  such  funding  source.  For 
line  22  enter  the  sum  of  lines  20  and  21 
for  each  column.  For  line  23.  enter  the 
siun  of  lines  19  and  22  for  each  column. 

Column  A.  Enter  the  amount  oi  funds 
that  are  expected  to  be  available  during 
the  Federal  fiscal  year  for  each  program 
under  the  Funding  Source  column.  This 
amount  is  the  sum  of  what  was, 
available  and  not  committed  as  of 
October  1  of  the  latest  Federal  fiscal 
jrear  and  what  is  anticipated  to  become 
available  during  the  current  Federal 
fiscal  year  (October  1  through 
September  30).  This  should  include 
anticipated  appropriated  funds  as  well 
as  any  anticipated  program  income.  For 
example,  for  the  CHAS  to  be  submitted 
October  31. 1991.  add  the  amount  of 
funds  available  and  not  committed  as  ot 
October  1. 1991  and  the  amount 
anticipated  to  be  made  available 
between  October  1. 1991  and  September 
30. 1992.  If  Worksheet  4  is  used,  the 
amounts  in  column  C  of  Worksheet  4 
should  be  entered  in  column  A  of  table 
4/5A. 

For  CDBG  (line  5),  indicate  the  total 
amount  of  all  funds  (not  just  those 
allocated  for  housing  activities]  that  are 
available  and  not  committed  to  specific 
local  projects. 

For  line  6,  DOE  and  Other  Energy 
Programs,  enter  the  amount  of  funds 
available  through  the  Department  of 


Energy  or  other  Federal  program  funding 
sources  expected  to  be  committed  to 
improve  energy  efficiency  of  housing. 

For  line  10.  CDBG  (Homeless),  enter 
only  the  amount  of  CDBG  funds 
expected  to  be  committed  to  assist  the 
homeless. 

Column  B.  Of  the  amounts  available 
in  Column  A,  indicate  by  program,  the 
amount  of  funds  estimated  to  be 
committed  to  specific  projects  during  the 
current  Federal  fiscal  year.  If  no  funds 
will  be  committed,  enter  "0." 

For  CDBG  (line  5),  enter  the  amount 
estimated  to  be  committed  for  all 
affordable  housing  except  for  homeless 
programs  or  activities.  The  amount  of 
CDBG  funds  to  be  committed  for 


homeless  activities  is  to  be  entered  on 
line  10. 

For  line  6.  DOE  and  Other  Energy 
Programs,  enter  the  amount  of  funds 
available  through  the  Department  of 
Energy  or  other  Federal  program  funding 
sources  expected  to  be  committed  to 
improve  energy  efficiency  of  housing. 

For  hne  10,  CDBG  (Homeless),  enter 
only  the  amount  of  CDBG  funds 
expected  to  be  committed  to  assist  the 
homeless. 

For  lines  24,  25,  and  26  of  Column  B 
should  total  line  23,  Column  B. 

For  line  24,  this  should  be  the  portion 
of  line  23.  Column  B.  that  is  expected  to 
be  committed  to  entitlement 
jurisdictions. 


For  line  25,  this  should  be  the  portion 
of  line  23,  Column  B,  that  is  expected  to 
be  committed  to  nonentitlement 
metropolitan  jurisdictions. 

For  line  26,  this  should  be  the  portion 
of  line  23.  Column  B,  that  is  expected  to 
be  committed  to  nonmetropolitan 
jurisdictions. 

Columns  C  Through  ]. — Enter  in  each 
unshaded  column,  for  each  funding 
source  for  which  there  is  an  entry  in 
Column  B,  a  specific  dollar  amount.  "0," 
or  "N/A,"  as  appropriate.  Leave  no 
unshaded  cell  blank  (unless  there  is  no 
entry,  or  a  "0"  in  Column  B).  The  sum  of 
all  entries  in  Column  C  through  ]  should 
equal  the  amount  in  Column  B. 
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Optional  Worksheet  4— Anticipated 
Resources 

Optional  Worksheet  4  is  not  to  be 
provided  to  HUD.  It  is  provided  for 
those  States  that  wish  to  use  it  to  help 
them  complete  table  4/5A.  Instruction 
for  table  4/5A  may  be  referred  to  in 
using  this  Worksheet. 
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Instructions  for  Table  5B— Annual  " 
Goals  for  all  Families  to  be  Assisted 

Special  Definitions 

Section  215  Goals  (Affordable 
Housing): 

1.  Rental  Housing:  A  rental  housing 
unit  is  considered  to  be  an  affordable 
housing  unit  if  it  is  occupied  by  a  low 
income  household  and  bears  a  rent  that 
is  the  lesser  of  (1)  the  Existing  Section  8 
Fair  Market  Rent  (FMR)  for  comparable 
units  in  the  area  or,  (2)  30  percent  of  the 
adjusted  income  of  a  family  whose 
income  equals  65  percent  of  the  median 
income  for  the  area.  An  exception  is  for 
those  cases  where,  depending  on  the 
prevaihng  market  conditions,  HUD 
specifically  establishes  higher  or  lower 
FMRs  for  a  jurisdiction. 

2.  Homeownership: 

(a)  Housing  that  is  for  purchase  (with 
or  without  rehabilitation]  qualifies  as 
affordable  housing  if  it  (1)  is  purchased 
by  a  low-income,  first-time  homebuyer 
who  will  make  the  housing  his/her 
principal  residence:  and  (2)  has  a  sale 
price  which  does  not  exceed  the 
mortgage  limit  for  the  type  of  single 
family  housing  for  the  area  under  HUD's 
single  family  insuring  authority  under 
the  National  Housing  Act. 

(b)  Housing  that  is  to  be  rehabilitated, 
but  is  already  owned  by  a  family  when 
assistance  is  provided,  qualifies  as 
affordable  if  the  housing  (1)  is  occupied 
by  a  low-income  family  which  uses  the 
housing  as  its  principal  residence,  and 
(2)  has  a  value,  after  rehabilitation,  that 
does  not  exceed  the  mortgage  limit  for 
the  type  of  single  family  housing  for  the 
area,  as  described  in  2(a)  above. 

Note  These  deflnitions  apply  for  CHAS 
purposes,  regardless  of  the  Federal,  State  or 
local  funding  source,  i.e..  even  if  the  unit  is 
not  assisted  with  HOME  funds.  Rental  and 
homeownership  projects  assisted  with  title  II, 
HOME  program  funds  are  subject  to 
"affordable  housing"  requirements,  as 
contained  in  {  92.252  (rental  housing)  and 
5  92.254  (homeownership  housing)  of  24  CFR 
part  92,  which  define  "affordable  housing"  for 
purposes  of  the  HOME  program. 

Refer  to  appendix  A,  General 
Definitions  Used  With  The  CHAS,  for 
definitions  of  additional  terms  used  in 
this  table.  It  is  particularly  important  to 
refer  to  the  definitions  provided  for  the 
different  types  of  households  (i.e.. 
"elderly,"  "small  related,"  "large 
related,"  and  "other  households"). 

General  Instructions 

The  State  shall  enter  on  table  5B  the 
estimated  number  of  families  to  be 
assisted  through  the  provision  of 
housing  or  supportive  services.  Of  those 
families,  the  State  shall  estimate  the 
number  to  be  provided  housing  that  will 


meet  the  above  definition  of  "affordable 
housing"  (section  215  goals). 

Estimates  of  the  number  of  families 
assisted  should  be  limited  to  those 
families  who  are  either  homeowners  or 
renters,  and  who  will  be  assisted  with 
HUD  funds  (alone  or  in  combination 
with  other  fiinds)  made  available  to  the 
State,  and  which  can  reasonably  be 
expected  to  be  committed  in  the  coming 
Federal  fiscal  year.  Federal  funds 
expected  to  be  committed  during  the 
year  are  those  Federal  funds  identified 
in  table  4/5A,  Column  B  "Expect  to 
Commit." 

The  State  shall  include  families  that 
will  receive  assistance  as  a  result  of 
projects  or  activities  for  which 
commitments  are  expected  to  be  made 
during  the  covered  year,  even  though  the 
project/activity  may  not  be  completed 
(and  actual  assistance  provided  to  the 
family)  until  after  the  end  of  the  Federal 
fiscal  year.  Conversely,  the  State  should 
not  include  families  to  be  assisted  by 
activities  for  which  funding 
commitments  were  made  prior  to  the 
beginning  of  the  covered  fiscal  year,  and 
which  are  not  shown  in  Column  B  of 
table  4/5A. 

The  total  number  of  families  expected 
to  be  assisted  is  to  be  provided  by: 

•  Income  group  (i.e..  very  low 
income — line  1.  other  low  income — ^line 
7,  and  other  income — line  14):  and 

•  Housing  type  (i.e.,  renters — Column 
C  through  Column  F;  and  homeowners, 
both  existing  homeowners — Column  H, 
and  first-time  homebuyers — Columns  I 
and  I). 

For  all  families  expected  to  be 
assisted  (Column  B)  the  State  must 
estimate  in  Column  A  the  number  of 
"very  low  income"  and  "other  low 
income"  families  which,  based  on  family 
income  and  housing  cost,  will  meet  the 
section  215  "affordable  housing" 
criteria. 

All  goals  for  low  income  renters  and 
homeowners  in  lines  2  through  6  (very 
low  income)  and  lines  8  through  12 
(other  low  income)  are  to  be  broken  out 
by  the  type  of  assistance  expected  to  be 
provided. 

Shaded  areas  are  not  to  be  filled  in. 

The  sum  of  the  numbers  entered  on 
each  line  under  Column  G  (Total 
Renters)  and  Column  K  (Total 
Homeowners)  should  always  equal  the 
number  entered  under  Column  B  (Total 
Goals).  However,  since  some  families 
assisted  may  receive  more  than  one 
kind  of  assistance,  the  sum  of  lines  2 
through  6.  or  8  through  12.  may  often 
exceed  the  amount  on  lines  1  or  7. 
respectively,  under  any  column. 


Specific  Instructions 
Goals 

Column  A— Total  Section  215  Goals. 
Line  1 — Enter  the  number  of  very  low 
income  families  (incomes  at  or  below 
50%  of  median  family  income]  for  which 
the  State  expects  to  provide  assistance, 
either  directly  or  through  State 
recipients,  and  for  whom  section  215 
"affordable  housing"  goals  are  expected 
to  be  achieved. 

Lines  2  through  5 — For  each  of  lines  2, 
3. 4  and  5,  enter  the  number  of  very  low 
income  families  from  line  1  who  will  be 
provided  the  type  of  assistance 
specified.  The  total  number  of  families 
entered  for  lines  2,  3. 4  and  5  will  exceed 
the  number  of  families  listed  on  line  1  if 
more  than  one  type  of  assistance  id 
provided  to  one  or  more  families.  For 
example,  if  a  family's  rental  imit 
receives  a  moderate  level  of 
rehabilitation,  and  the  family  receives 
tenant-based  rental  assistance,  then  the 
family  should  be  included  in  both  the 
number  entered  on  line  2  and  the 
number  entered  on  line  4. 

Line  6 — Do  not  enter  a  number. 

Line  7 — Enter  the  number  of  other  low 
income  families  (incomes  between  51% 
and  80%  of  median  family  income)  for 
which  the  State  expects  to  provide 
assistance,  either  directly  or  through 
State  recipients,  and  for  whom  section 
215  "affordable  housing"  goals  are 
expected  to  be  achieved. 

Lines  8  through  10.  Line  12 — For  each 
of  lines  8. 9, 10  and  11,  enter  the  niunber 
of  other  low  income  families  from  line  7 
who  will  be  provided  the  type  of 
assistance  specified.  The  toal  number  of 
families  entered  on  lines  8  through  11 
may  exceed  the  number  entered  on  line 
7,  if  one  or  more  families  receive  more 
than  one  type  of  assistance.  Do  not  enter 
a  number  for  line  11. 

Line  13 — Enter  the  sum  of  the  numbers 
entered  on  lines  1  and  7. 

Lines  14  and  15 — Do  not  enter 
numbers. 

Column  B— Total  Goals.  Line  1— Enter 
the  total  number  of  very  low  income 
families  for  which  the  State  expects  to. 
provide  assistance,  either  directly  or 
through  State  recipients.  The  total 
number  entered  on  line  1  is  to  include 
both  the  number  of  families  for  whom 
section  215  "affordable  housing"  goals 
are  expected  to  be  achieved  and  the 
number  of  families  assisted,  but  for 
which  the  State  does  not  expect  to 
achieve  "affordable  housing"  goals. 

Lines  2  through  6— For  each  of  lines  2. 
3, 4. 5  and  6.  enter  the  numt>er  of  very 
low  income  families  from  line  1  who  will 
be  provided  the  type  of  assistance 
specified. 


Line  7— Enter  the  total  num' 
other  low  income  families  for 
State  expects  to  provide  assis 
either  directly  or  through  Stat 
recipients.  Include  the  numbe: 
families  for  whom  section  215 
"affordable  housing"  goals  ar 
to  be  achieved  and  the  numbt 
families  for  which  the  State  d 
expect  to  achieve  "affordable 
goals. 

Lines  8  through  12— For  eac 
8,  9, 10, 11  and  12.  enter  the  ni 
other  low  income  families  fro 
who  will  be  provided  the  typ« 
assistance  specified. 

Line  13 — Enter  the  sum  of  t 
entered  on  lines  1  and  7. 

Line  14 — Enter  the  number 
income  families  (incomes  wh 
80%  of  median  family  income 
the  State  expects  to  provide  t 

Line  15— Enter  the  sum  of  1 
14. 
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SpeciHc  Instructions 
Goals 

Column  A— Total  Section  215  Goals. 
Line  1 — Enter  the  number  of  very  low 
income  families  (incomes  at  or  below 
50%  of  median  family  income)  for  which 
the  State  expects  to  provide  assistance, 
either  directly  or  through  State 
recipients,  and  for  whom  section  215 
"affordable  housing"  goals  are  expected 
to  be  achieved. 

Lines  2  through  5— For  each  of  lines  2. 
3,  4  and  5.  enter  the  number  of  very  low 
income  families  from  line  1  who  will  be 
provided  the  type  of  assistance 
specified.  The  total  number  of  families 
entered  for  lines  2,  3, 4  and  5  will  exceed 
the  number  of  families  listed  on  line  1  if 
more  than  one  type  of  assistance  id 
provided  to  one  or  more  families.  For    " 
example,  if  a  family's  rental  unit 
receives  a  moderate  level  of 
rehabilitation,  and  the  family  receives 
tenant-based  rental  assistance,  then  the 
family  should  be  included  in  both  the 
number  entered  on  line  2  and  the 
number  entered  on  line  4. 

Line  6— Do  not  enter  a  number. 

Line  7 — Enter  the  number  of  other  low 
income  families  (incomes  between  51% 
and  80%  of  median  family  income)  for 
which  the  State  expects  to  provide 
assistance,  either  directly  or  through 
State  recipients,  and  for  whom  section 
215  "affordable  housing"  goals  are 
expected  to  be  achieved. 

Lines  8  through  10.  Line  12— For  each 
of  lines  8,  9, 10  and  11,  enter  the  number 
of  other  low  income  families  from  line  7 
who  will  be  provided  the  type  of 
assistance  specifled.  The  toal  number  of 
families  entered  on  lines  8  through  11 
may  exceed  the  number  entered  on  line 
7,  if  one  or  more  families  receive  more 
than  one  type  of  assistance.  Do  not  enter 
a  number  for  line  11. 

Line  13 — Enter  the  sum  of  the  numbers 
entered  on  lines  1  and  7. 

Lines  14  and  IS — Do  not  enter 
numbers. 

Column  B— Total  Goals.  Line  1— Enter 
the  total  number  of  very  low  income 
families  for  which  the  State  expects  to 
provide  assistance,  either  directly  or 
through  State  recipients.  The  total 
number  entered  on  line  1  is  to  include 
both  the  number  of  families  for  whom 
section  215  "affordable  housing"  goals 
are  expected  to  be  achieved  and  the 
number  of  families  assisted,  but  for 
which  the  State  does  not  expect  to 
achieve  "affordable  housing"  goals. 

Lines  2  through  6— For  each  of  lines  2, 
3, 4. 5  and  6,  enter  the  numbier  of  very 
low  income  families  from  line  1  who  will 
be  provided  the  type  of  assistance 
specified. 


Line  7— Enter  the  total  number  of 
other  low  income  families  for  which  the 
State  expects  to  provide  assistance, 
either  directly  or  through  State 
recipients.  Include  the  number  of 
families  for  whom  section  215 
"affordable  housing"  goals  are  expected 
to  be  achieved  and  the  number  of 
families  for  which  the  State  does  not 
expect  to  achieve  "affordable  housing" 
goals. 

Lines  8  through  12 — For  each  of  lines 
8,  9, 10, 11  and  12,  enter  the  number  of 
other  low  income  families  from  line  7 
who  will  be  provided  the  type  of 
assistance  specified. 

Line  13— Enter  the  sum  of  the  numbers 
entered  on  lines  1  and  7. 

Line  14 — Enter  the  number  of  other 
income  families  (incomes  which  exceed 
80%  of  median  family  income)  for  which 
the  State  expects  to  provide  assistance. 

Line  15— Enter  the  sum  of  lines  13  and 
14. 


Renter  Goals 

Column  C— Elderly  Households.  Line 
1  and  7 — Of  the  total  number  entered 
under  Column  B  enter  the  number  of 
elderly  renter  households  (1  or  2  persons 
elderly  households  only;  elderly 
households  consisting  of  more  than  2 
members  should  be  entered  under 
Columns  D,  E,  or  F,  as  appropriate). 

Lines  2,  3,  4  and  6;  Lines  8,  9, 10  and 
12— Enter  the  number  of  elderly 
households  (1  or  2  person  elderly 
households  only)  from  lines  1  and  7, 
respectively,  who  will  be  provided  the 
type  of  assistance  specified. 

Line  13 — Enter  the  sum  of  lines  1  and 
7. 

Line  14 — Of  the  total  number  entered 
under  Column  B  enter  the  number  of 
other  income  elderly  renter  households 
(1  or  2  person  elderly  households  only). 

Line  15— Enter  the  sum  of  lines  13  and 
14. 

Columns  D,  E  and  F.  Columns  D 
through  F  are  to  be  filled  out  in  the  same 
manner  as  Column  C.  Columns  D  and  E 


pertain  to  renter  households  which  have 
at  least  2  members  related  by  blood, 
marriage  or  adoption,  and  excludes  1  or 
2  person  elderly  households.  Column  F 
includes  all  households  not  included  in 
Columns  C,  D,  or  E. 

Column  G— Total  Renters.  Enter  for 
each  line  the  sums  of  Columns  C,  D.  E 
and  F. 

Homeowner  Goals 

Column  H— Existing  Homeowners. 
Column  H  goals  for  existing  owners  are 
to  be  filled  out  in  the  same  manner  as 
preceding  columns. 

Column  1  and  J— First-time 
Homebuyers.  For  Column  I  enter  goals 
for  first-time  homebuyers  with  minor 
children  residing  with  the  family.  For 
Column  I  enter  goals  for  first-time 
homebuyers  without  minor  children 
residing  with  the  family. 

Column  K— Total  Homeowners.  Enter 
for  each  line  the  sum  of  Columns  H,  I, 
and  ]. 
■nxmo  cooe  4210-01-M 


38216 

Federal  Register  /  Vol.  56,  No.  155  /  Monday.  August  12, 1991  /  Notices 

fOL 

State 
Compre 
Affordat 
(CHAS) 

U.S.  0«p«r1m«nt  o«  Hottttng 

hensive  Housing                SKJi^^SX^^,                    ''^'''^''"  ' 
>inty  Strategy                    mto^v^kvri^              ^^  _^   _ 

DRAFT 

TT 

Nw^a>*«««cy 

5  6 

Co^aaP«f»on 

f*-*eKr^H,ifi»m 

O  O 

«OCf*U 

ss 

Typ«of 

Submtaton: 

n  N«w  Fiv«  V«af  CHAS        For  Fiscal  Ymt                   fhnough  Fi«e«j  Ywr 

L  Aonwat  UodM  *               For  Fiscal  YMr 

1 

5 

_  in<tia<  Submission 
_  Raswtomtss40« 
_j  Am»ndm«nt  ** 

5 

*  If  an  Annual  UpdMi  m«rtion« 

□  Pats  *  (RasoorcM)  A  5  (Implamantalion)  Only 

Q  Pans  4  4  5.  p(us  mirw  ehangas:  («mji»  *wm  •"«»*  wtfy) 
Pani  •  N««<J« A«t«t jownl                     __NafT«iiv«   ^_T«tt#t 
Pan 2 -  Msitw  •  invwiiory  Condioona     _Narr«nv«  "lattta 
Pan 3 ■  Sv8i*S«a                               "^Hantm   ^Tabl«a 

AG 
12 

9  91 

Stat*                                                                         HUO  Approval 

! 

X 

6i«na«if««0Mi: 

X 

. 

JMI 

•ormNiNMMtl 
■tUHM  COM  4ai»-e^« 

»*>♦•» 

Federal  R 


Appendix  C — Comprehensive  H 
Affordability  Strategy  (CHAS) 

Table  of  Conttnts 

Transmittal  Letter 

Summary  of  CHAS  Development  Pr 

Introduction 

Section  I.  State  Profile 

Part  1.  Needs  Assessment 

Table  lA  (or  equivalent) 

Table  IB  (or  equivalent) 

Other  Supporting  Documentation 

Part  2.  Market  and  Inventory  Con 

Table  2A  (or  equivalent) 

Table  26  (or  equivalent) 

Table  2C  (or  equivalent) 

Other  Supporting  Documentation 
Section  II.  Five-Year  Strategy 

Part  3.  Strategies 

Table  3 

Other  Supporting  Documentation 
Section  III.  One-Year  Plan 

Part  4.  Resources 

Table  4/5A 

Part  5.  Implementation 

Table  SB 

Monitoring  Plan 

Certif.cations 
Summary  of  Citi2en  Comments 

Appendix  D — Compreliensive  I 
AflPordabiUty  Strategy  (CHAS) 

(For  States  Submitting  Existing 
Strategy  in  Place  of  New  CHA! 
1982)  II 

Table  of  Contents 
Transmittal  Letter 


)5  /  Monday.  August  12, 1991  /  Notices 


m«nt  of  Housing 
3«v«(op«n«nl 


APPE.NDIX  B 


_  through  Fiseai  Yoar, 


Federal  Register  /  Vol.  56,  No.  155  /  Monday.  August  12,  1991  /  Notices 


38217 


Appendix  C — Comprehensive  Housing 
Affordability  Strategy  (CHAS) 

Table  of  Contants 

Transmittal  Letter 

Summary  of  CHAS  Development  Process 

Introduction 

Section  I.  State  Profile 

Part  1.  Needs  Assessment 

Table  lA  (or  equivalent) 

Table  IB  (or  equivalent) 

Other  Supporting  Documentation 

Part  2.  Market  and  Inventory  Conditions 

Table  2A  (or  equivalent) 

Table  26  (or  equivalent) 

Table  2C  (or  equivalent) 

Other  Supporting  Documentation 
Section  II.  Five- Year  Strategy 

Part  3.  Strategies 

Table  3 

Other  Supporting  Documentation 
Section  III.  One-Year  Plan 

Part  4.  Resources 

Table  4/5A 

Part  5.  Implementation 

Table  SB 

Monitoring  Plan 

Certifications 
Summary  of  Citizen  Comments 

Appendix  D— Comprehensive  Housing 
AHordability  Strategy  (CHAS) 

(For  States  Submitting  Existing  Housing 
Strategy  in  Place  of  New  CHAS  for  FY 
1992)  II 

Table  of  Contents 
Transmittal  Letter 


Summary  of  CHAS  Development  Process 
Introduction 
CHAS  Narrative 
Existing  Strategy 
Supplementary  Material 
Crosswalk  to  Narrative  Elements  in  Interim 

Rule 
91.20(a).  Needs  Data. 
01.20(b).  Homeless  Assistance  Needs  and 

Strategy. 
ei.20(c).  Market  Characteristics. 
91.2D(d).  Relevant  Public  Policies. 
91.20(e).  Institutional  Structure. 
91.20(f).  Resources. 
91.20(g).  Plan. 

91.20(h].  Intergovernmental  Cooperation. 
91.20(i).  Tax  Credits. 
91.20(i).  Public  Housing  Homeownership, 
91.20(n).  Goals. 
Tables  and  Supporting  Documentation 
Table  lA  (or  equivalent). 
Table  IB  (or  equivalent). 
Table  2A  (or  equivalent). 
Table  2B  (or  equivalent). 
Table  2C  (or  equivalent). 
Table  3. 
Table  4/5A. 
Table  5B. 

Other  Supporting  Documentation. 
Monitoring  Plan  (91.20(k)). 
Certifications  (91.20(1)  and  (m)). 
Summary  of  Citizen  Comments. 


Appendix  E— Comprehensive  Houring 
AffordabiUty  SU-ategy  (CHAS) 

Certification 

The  State  hereby  certifies  that  it  will 
affirmatively  further  fair  housing. 
Signature  (Certifying  Official) 


Certification 

The  State  hereby  certifies  that  it  *vill 
comply  with  the  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended,  implementing 
regulations  at  49  CFR  24,  and  the 
requirements  at  24  CFR  570.496a(C) 
governing  the  residential 
antidisplacement  and  relocation 
assistance  plan  under  section  104(d)  of 
the  Housing  and  Community 
Development  Act  of  1974  (including  a 
certification  that  the  State  is  following 
such  a  plan). 
Signature  (Certifying  OfTicial) 


Note:  The  State's  execution  of  these 
certifications  acknowledges  that  it  will 
maintain  supporting  evidence,  which  shall  be 
kept  available  for  irupection  by  the 
Secretary,  the  Comptroller  General  of  the 
United  States  or  its  designees,  the  Inspector 
General  or  its  designees,  and  the  public. 

WUMQ  COM  4ai»4VM 


betow  and  anacivimendetf  ponons  10  fftis  cover  iMeei. 


HUO  Approval 

Nsr>«  el  AuttenxM  onow: 
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PREPARING  A 


COMPREHENSIVE  HOUSING  AFFORDABILITY  STRATEGY 


FOR  nSCAL  YEAR  1992 


INSTRUCTIONS  FOR 


VNITS  OF  GENERAL  LOCAL  GOVERNMENT 


NOTICE;   THESE  FORMS  AND  INSTRUCTIONS  ARE  BASED  ON  THE  INTERIM 
RULE  PUBUSHED  FOR  EFFECT  ON  FEBRUARY  4,  IWI,  AND  ARE  FOR  USE  IN 
SUBMITTING  THE  CHAS  FOR  FY  1992  ONLY.  THE  RULE  IS  SUBJECT  TO 
CHANGE  WHEN  PUBUSHED  AS  A  FINAL  RULE.   PLEASE  SEND  YOUR 
COMMENTS  ON  THE  INSTRUCTIONS  AND  FORMS  TO  BOTH  THE  DEPARTMENT 
OF  HOUSING  AND  URBAN  DEVELOPMENT  AND  TO  THE  OFFICE  OF 
MANAGEMENT  AND  BUDGET  AT  THE  ADDRESSES  USTED  BELOW  SO  THEY 
MAY  BE  CONSIDERED  IN  FORMULATLNG  THE  CHAS  REQUIREMENTS  FOR 
FUTURE  YEARS. 


PhMIc  reporting  burden  for  Ihls  collection  of  Inibmuitlon  Is  cstlmaled  to  average  24S  boon  per  response,  IncltMilng  the  time  for 
revicwint  Instructions,  searching  existing  data  resources,  fathering  and  malnimlnlng  the  data  needed,  and  completing  and 
reviewing  the  collection  of  information.    Send  comments  regarding  this  burden  estimate  or  any  ether  aspect  of  tliis  collection  of 
InfMinatlon,  including  suggestions  for  reducing  this  burden,  to  the  Reports  Management  Oflker,  OfHce  of  InformaUon  Policies 
and  Systems,  I'.S.  Department  of  Housing  and  L'lhan  Development,  Washington,  D.C  20410-3600  and  to  the  OtHce  of 
.Management  and  Budget,  Papervrork  Reduction  Project  (2506-XXXX),  Washington,  D.C  20503. 

BItUNG  COOE  421ft.01-C 


CompreheDsive  Housing  Affoi 
Strategy  (CHAS) 

Table  of' Contents 

General  Information. 
Section  I.  Community  Profile. 

Part  1.  Needs  Assessment. 

Part  2.  Market  and  Inventory  C( 
Section  II.  Five-Year  Strategy. 

Part  3.  Strategies. 
Section  III.  One  Year  Plan/Annua 

Part  4.  Resources. 

Part  5.  Implementation. 
Appendix  A.  Dermitions,  Tables  t 

Instructions. 
Appendix  a  CHAS  Transmittal  C 
Appendix  C.  Table  of  Contents. 
Appendix  D.  Table  of  Contents  fo 
lurisdictions  Submitting  Exisi 
Strategy. 
Appendix  E.  Certifications. 

General  Information 

As  specified  in  Interim  Rule 
part  91,  published  February  4, 
Comprehensive  Housing  Affo 
Strategy  (CHAS)  will  consist 
parts.  These  parts  integrate  th 
elements  of  information  requi 
statute  and  described  in  detai 
regulations. 

The  prescribed  format  desc 
these  instructions  further  groi 
parts  of  the  CHAS  into  three  i 
sections.  These  three  sectiont 
component  parts  are: 

•  Community  Profile 

1.  Needs  Assessment. 

2.  Market  and  Inventory  Cc 

•  5-Year  Strategy 

3.  Strategies. 

•  1-  Year  Plan/Annual  Updat 

4.  Resources. 

5.  Implementation. 

Each  part  contains  narrati\ 
discussions  of  affordable  hou 
supportive  housing  for  home! 
and  others  with  special  needi 
supported  by  tables  and  othe 
documentation.  Tables  and  ii 
for  filling  out  the  tables  are  k 
appendix  A.  Definitions  for  t( 
in  these  instructions  may  alsi 
in  appendix  A  under  the' Seel 
"General  Definitions  Used  W 
CHAS."  Where  a  term  is  not 
either  the  general  definitions 
instructions  for  specific  table 
jurisdictions  are  to  provide  tl 
definition. 
The  related  tables  and  doc 
'  for  each  part  are  to  be  attach 
back  of  the  narrative  for  that 
cover  sheet  included  as  appe 
be  completed  and  placed  at  I 
the  CHAS  package.  The  juris 
must  also  provide  a  table  of  ( 
the  beginning  of  the  CHAS  li 
the  location  of  the  narrative 
and  other  supporting  documc 
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Comprehensive  Housing  Affordability 
Strategy  (CHAS) 

Table  of  Content* 
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Part  3.  Strategies. 
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Part  5.  Implementation. 
Appendix  A.  DeFmitions.  Tables  and 

Instructions. 
Appendix  E  CHAS  Transmittal  Cover  Sheet. 
Appendix  C.  Table  of  Contents. 
Appendix  D.  Table  of  Contents  for 
lurisdictions  Submitting  Existing 
Strategy. 
Appendix  E.  Certifications. 

General  Information 

As  specified  in  Interim  Rule,  24  CFR 
part  91,  published  February  4, 1991,  the 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  will  consist  of  five 
parts.  These  parts  integrate  the  14 
elements  of  information  required  by  the 
statute  and  described  in  detail  in  the 
regulations. 

The  prescribed  format  described  in 
these  instructions  further  groups  the  five 
parts  of  the  CHAS  into  three  major 
sections.  These  three  sections  and  their 
component  parts  are; 

•  Community  Profile 

1.  Needs  Assessment. 

2.  Market  and  Inventory  Conditions. 

•  5-Year  Strategy 

3.  Strategies. 

•  1-Year  Plan/ Annual  Update 

4.  Resources. 

5.  Implementation. 

Each  part  contains  narrative 
discussions  of  affordable  housing  and 
supportive  housing  for  homeless  persons 
and  others  with  special  needs, 
supported  by  tables  and  other 
documentation.  Tables  and  instructions 
for  filling  out  the  tables  are  located  in 
appendix  A.  Definitions  for  terms  used 
in  these  instructions  may  also  be  found 
in  appendix  A  under  the' Section  entitled 
"General  Definitions  Used  With  The 
CHAS."  Where  a  term  is  not  defined,  in 
either  the  general  definitions  or  in  the 
instructions  for  specific  tables, 
jurisdictions  are  to  provide  their  own 
definition. 

The  related  tables  and  documentation 
for  each  part  are  to  be  attached  at  the 
back  of  the  narrative  for  that  part.  The 
cover  sheet  included  as  appendix  B  shall 
be  completed  and  placed  at  the  front  of 
the  CHAS  package.  The  jurisdiction 
must  also  provide  a  table  of  contents  at 
the  beginning  of  the  CHAS  indicating 
the  location  of  the  narrative  and  tables 
and  other  supporting  documentation  for 


each  part  of  its  submission.  The  format 
for  the  table  of  contents  may  be  found  in 
appendices  C  and  D  of  these 
instructions. 

The  tables  contained  in  appendix  A 
have  been  designed  for  use  beyond 
Fiscal  Year  1992.  However,  the 
instructions  for  each  of  the  tables  are  for 
the  Fiscal  Year  1992  submission  only. 
The  instructions  will  be  revised  for 
future  submissions.  For  the  Fiscal  Year 
1992  CHAS.  a  relatively  small  amount  of 
supporting  needs  assessment  and 
market  and  inventory  conditions  data 
are  required  to  be  submitted.  Most  of  the 
data  that  are  required  can  be  obtained 
from  the  Housing  Assistance  Plans 
(HAP)  submitted  by  CDBG  Entitlement 
grantees  or  from  U.S.  Census  Bureau 
data  publications  which  are  readily 
available.  The  instructions  for  each  of 
the  applicable  tables  include  specific 
guidance  on  which  portions  of  the  HAP 
or  which  U.S.  Census  publications 
contain  the  required  data.  HAP  data  are 
not  required  to  be  submitted  by  new 
CDBG  Entitlement  grantees,  or  smaller 
units  of  local  government,  which  have 
never  constructed  a  HAP,  but  which 
must  submit  a  CHAS  to  receive  direct 
funding  from  HUD. 

The  CHAS  represents  a  jurisdiction's 
assessment  of  its  needs  for  affordable 
housing  and  supportive  housing  for 
homeless  and  other  persons  and  its 
strategy  and  action  plan  for  addressing 
those  needs.  Therefore,  jurisdictions  are 
free  to  expand  the  contents  of  their 
CHAS  beyond  what  is  minimally 
required  to  be  submitted  for  HUD 
review  and  approval. 

Section  I.  Conununity  Profile 

Part  1.  Needs  Assessment 

This  part  summarizes  available  data 
on  the  most  significant  current  housing 
needs  of  very  low  income,  low  income 
and  moderate  income  families  and 
projects  those  needs  over  the  five-year 
CHAS  period.  This  part  also  summarizes 
the  most  significant  current  supportive 
housing  needs  of  homeless  persons  and 
others  with  special  needs. 

General  Instructions 

The  narrative  should  describe  the 
jurisdiction's  assessment  of  the  most 
significant  current  needs  as  presented  in 
the  tables,  as  well  as  its  projected 
needs.  It  is  also  where  the  jurisdiction 
will  discuss  those  needs  or  issues  which 
are  not  or  cannot  be  quantified  or 
presented  in  tabular  form. 

Jurisdictions  shall  quantify  their 
current  needs  utilizing  tables  lA  and  IB, 
or  provide  required  data  using  other 
tabular  formats  at  least  as  detailed. 
Projected  5-year  affordable  housing 


needs  may  be  described  in  narrative 
form,  or,  if  the  5-year  projected  needs 
are  significantly  different  in  several 
categories  of  need,  on  a  second  table 
lA. 

A  5-year  projection  of  supportive 
housing  needs  of  homeless  persons  or 
others  with  special  needs  is  not 
required.  However,  where  the 
jurisdiction  anticipates  there  will  be  a 
significant  change  in  supportive  housing 
needs  in  the  foreseeable  future,  it  should 
discuss  those  future  needs  in  the 
narrative  sections  which  address 
ciurent  needs. 

In  some  cases,  the  Census  Bureau  can 
only  provide  a  minimum  estimate  of 
need.  Jurisdictions  should  make 
reasonable  efforts  to  go  beyond  the 
minimally  required  data  by  providing 
updated  estimates  or  more  complete 
information  than  what  is  available  from 
Census.  However,  jurisdictions  should 
not  undertake  unplanned  special 
surveys.  Jurisdictions  are  not  required  to 
complete  those  cells  in  tables  lA  that 
are  not  already  available  from  the 
Census,  their  most  recent  HAP  or  State/ 
local  sources. 

Table  IB  is  an  optional  table  which 
may  be  used  to  organize  data.  The  table 
can  serve  as  a  resource  in  developing 
the  narrative  on  the  estimated  needs  for 
supportive  housing  and/or  services  for 
people  with  special  needs  other  than 
homeless  persons.  Table  IB  is  not 
required  to  be  submitted,  but  may  be 
submitted  as  supporting  documentation 
at  the  jurisdiction's  option. 

Narratives 

Housing  Needs.  Current  Estimates— 
The  narrative  is  to  discuss  the 
jurisdiction's  estimate  of  current  needs 
for  housing  assistance  for  very  low 
income,  low  income  and  moderate 
income  families  and  households  for  the 
various  categories  described  in  table  lA. 
Where  supporting  data  are  not 
available,  the  narrative  is  to  describe  to 
the  best  possible  extent  the  significant 
needs  which  exist.  The  narrative  must 
identify  the  80urce(s)  of  the  family  and 
household  needs  data  presented  in  table 
lA  or  as  discussed  in  the  narrative. 
Where  modified  or  expanded  data  other 
than  HAP  data  or  Census  data  are 
provided  in  table  lA  as  the  basis  of 
current  estimates,  the  jurisdiction  must 
indicate  in  the  narrative  the  source  of 
additional  data  or  the  projection 
techniques  and  assumptions  applied  in 
developing  the  modified  data. 

The  narrative  shall  include  a 
discussion  of  the  estimated  extent  to 
which  cost  burden  and  severe  cost 
burden  are  being  experienced  by  low 
and  moderate  income  persons  in  the 
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jurisdiction,  as  well  as  a  discussion  of 
the  estimated  extent  to  which  families 
already  receive  housing  assistance.  lo 
particular,  the  narrative  shall  describe 
the  number  and  family  type  of 
households  who  meet  the  Federal 
preferences  for  priority  admission  to 
rental  assistance  programs.  Those  with 
"worst  case"  needs  for  assistance  are 
unassisted  very  low  income  renter 
households  who  pay  more  than  half  of 
their  income  for  rent,  live  in  seriously 
substandard  housing  (which  includes 
homeless  people)  or  have  been 
involuntarily  displaced.  If  the 
jurisdiction  has  established  its  own 
preferences  for  admission  to  public 
housing  or  rental  assistance  programs, 
these  also  should  be  described. 

The  narrative  shall  also  discuss  the 
housing  needs  of  the  elderly  and  persons 
with  disabilities  who  do  not  require 
supportive  housing  services. 

Five- Year  Projections — A  jurisdiction 
must  consider  whether  and  how  its 
current  housing  needs  will  change  over 
the  five-year  CHAS  period.  If  the 
jurisdiction  does  not  believe  there  will 
be  significant  changes  in  its  current 
estimate  of  needs,  it  should  so  indicate 
in  the  narrative.  If  it  believes  there  will 
be  significant  changes  in  its  current 
estimate  of  needs,  it  should  present 
those  five-year  projected  needs  in 
another  table  lA.  or  present  that  data  in 
a  tabular  format  at  least  as  detailed.  The 
jurisdiction  should  describe  in  its 
narrative  the  projected  changes  for  some 
or  all  of  the  years  covered  by  the  CHAS, 
as  appropriate. 

In  developing  its  five-year  projection, 
the  jurisdiction  must  consider  and 
discuss  any  foreseeable  changes  in 
housing  needs  that  may  result  from 
those  employed  or  expected  to  be 
employed  in  the  jurisdiction  but  not 
currently  residing  there. 

Supportive  Housing  Needs  of  Homeless 
Persons 

Note:  The  FY  1082  Submissioo  for  the 
Supportive  Needs  of  Homeless  has  been 
Revised  from  Previoua  Draf)  Instructions. 

For  the  fiscal  year  1992  CHAS 
submission,  localities  are  required  to 
provide  ONLY  a  narrative  description  of 
their  homeless  population.  For  the  fiscal 
year  1993  CHAS  submission,  HUD 
intends  to  provide  localities  with 
guidance  on  acceptable  methodologies 
and  definitions  to  estimate  the  size  or 
their  h<nneless  populations.  HUD  is 
currently  developing  this  guidance. 

Localities  are  required  to  provide  the 
following  on  Supportive  Housing  Needs 
of  Homeless  Persons: 

Current  needs  estimates.  To  the 
extent  reliable  information  is  available. 


the  unit  of  general  local  government 
shall  describe  in  its  narrative  the  nature 
and  extent  of  homelessness  within  the 
jurisdiction.  The  description  may 
contain  an  estimated  total  number  of 
homeless  persons  liviitg  in  shelters  in 
the  locality,  although  this  information  is 
not  required.  The  locality  shall  briefly 
describe  the  source  of  these  estimates 
and  the  methods.  However,  localities 
are  not  required  to  submit  the  complete 
data  source  or  study  to  HUD.  The  source 
of  the  numbers  must  be  made  available 
to  citizens  upon  request. 

NotK  Localities  are  not  required  for  this 
year  to  lireak  down  total  number  of  homeless 
persons  by  component  (i.e.  family  versus 
single]  or  provide  an  estimate  of  the  number 
of  unsheltered.  Localities  need  only  describe 
the  natiu^  and  extent  of  their  unsheltered 
population  and  homeless  families. 

Special  and  Supportive  Needs 
Population:  Localities  shall  provide  a 
description  of  the  special  needs 
population.  If  available,  this  description 
may  include  an  estimated  proportion  of 
the  total  number  of  homeless  persons 
who  have  special  needs  (i.e.  persons 
who  are  mentally  ill.  alcohol  or  drug 
abusers,  runaway  or  abandoned  youth, 
victims  of  domestic  violence  and  other 
categories  that  the  jurisdiction  may 
specify). 

If  available,  the  racial  and  ethnic 
status  of  homeless  population  and  of  the 
special  needs  populations  may  be 
provided. 

The  narrative  shall  include  a 
description  of  spedal  needs  of  homeless 
persons  (e.g.  need  for  supportive 
housing,  drug  treatment,  mental  health 
counseling),  if  the  information  Is 
available. 

Supportive  Housing  Needs  for  Others 
With  Special  Needs 

Current  Estimates.  The  jtuisdiction 
shaU  describe  in  the  narrative  the 
characteristics,  services  and  special 
housing  needs  of  persons  requiring 
q>ecial  services  other  than  the 
homeless,  including  the  elderly,  frail 
elderly,  persons  with  disabilibes 
(mental,  physical,  developmental), 
persons  with  AIDS,  and  any  other 
categories  which  the  jurisdiction 
specifies.  This  description  must  include 
those  persons  returning  to  the 
community  from  mental  and  physical 
health  care  institutions,  as  well  as  low 
income  families  who  could  benefit  from 
participating  in  an  organized  program  to 
achieve  economic  independence  and 
self-sufficiency,  as  identified  in  the 
Public  Housing  Agency's  (PHA)  Family 
Self-Sufficiency  Program  Plan. 

Supportive  housing  is  defined  as 
housing  with  a  supportive  environment, 
including  intermediate  care  facilities, 


group  homes  single  room  occupancy 
(SRO)  housing  and  other  housing  that 
includes  a  planned  services  component. 
In  addition,  the  narrative  should 
consider  the  supportive  service  needs  of 
persons  in  other  home  settings,  whether 
in  assisted  housing  or  the  general 
community,  such  as  PHA  Self- 
Sufficiency  Program  services. 

This  discussion  should  indicate  the 
extent  of  existing  supportive  services 
and  the  documented  need,  summarized 
as  appropriate  from  the  plan  of  the 
jurisdiction's  area  agency  on  aging,  or . 
equivalent  plans  from  agencies  serving 
the  non-elderly  handicapped 
populations,  with  appropriate  references 
to  any  approved  local  and  State  plans. 

Part  2.  Market  and  Inventory  Conditions 

This  part  summarizes  local  housing 
market  and  inventory  characteristics, 
including  trends  in  population, 
household  formation  and  housing,  as 
well  as  information  on  the  assisted 
housing  and  pubKc  housing  stock.  It  also 
summarizes  the  facilities  and  services 
available  for  homeless  persons  and 
other  persons  with  special  needs. 

General  Instructions 

The  Market  and  Inventory  Conditions 
narrative  must  describe  the 
jurisdiction's  assessment  of  the 
significant  characteristics  of  its  market 
as  it  relates  to  bousing  and  supportive 
housing  for  homeless  persons  and  others 
with  special  needs.  The  narrative  should 
discuss  any  significant  trends  in  total 
population,  household  population,  and 
total  housing  inventory  or  in  the 
provision  of  supportive  housing  facilities 
and  services,  which  may  influence  the 
development  of  the  jurisdiction's  overall 
strategy. 

Jurisdictions  are  responsible  for 
providing  sufficient  information  in  the 
narrative  and  in  the  tables  for  this  part 
to  serve  as  a  basis  for  the  "Strategies" 
and  "Implementation"  sections  of  their 
submissions,  jurisdictions  shall  quanti^ 
their  housing  market  and  inventory 
conditions  utilizing  tables  2A.  ZB,  and 
2C  or  provide  the  required  data  utilizing 
other  tabular  formats  at  least  as 
detailed. 

For  the  October  1991  submission,  data 
to  be  used  in  tables  2A  and  2B  will  be 
based  on  1980  Census  data  or  data  now 
presented  in  the  HAP,  Data  from  the 
1990  U.S.  Census  may  be  used,  if 
available,  for  table  2A.  In  futitre  years. 
HUD  will  provide  1990  Census  data  to 
jurisdictions  for  use  in  these  tables.  The 
instructions  for  each  table  identify  the 
required  data  elements  and  the 
appropriate  HAP  tables  and  Census 


pubUcations  containing  diose  da 
elements. 

Jurisdictions  should  make  real 
efforts  to  provide  additional  dati 
beyond  that  minimally  required, 
should  not  undertake  special  sur 

For  Fiscal  Year  1991.  jurisdicti 
need  only  submit  Table  2C  data 
to  their  inventory  of  assisted  hoi 
that  is  readily  available  from  loc 
sources.  HUD  cannot  provide  da 
assisted  housing  in  a  readily  usa 
format  for  each  jurisdiction  in  til 
the  October  1991  submission.  W 
HUD  maintains  data  on  assisted 
housing,  much  of  the  coding  is  di 
the  county  level  rather  than  at  t 
jurisdictional  level  However.  HI 
expect  to  provide  jurisdictions  v 
on  their  assisted  housing  inventc 
use  with  table  2C  in  future  years 
Tabular  data  are  not  required  £b 
supportive  housing  for  the  home 
for  other  persons  with  special  n« 

Narratives     I 

Housing  Conditions.  Based  on 
analysis  of  data  and  informatioi 
available  to  the  jurisdiction,  the 
narrative  must  include  a  descrip 
the  most  significant  maricet  and 
inventory  conditions  in  the  juris 
The  narrative  must  also  describi 
nature  and  extent  of  the  cost  bu 
severe  cost  burden  experienced 
renters  within  the  jurisdiction. 

The  aarrative  shall  include  a 
discussion  of  the  jurisdiction's  h 
market  in  terms  oi  supply,  dema 
cost  of  housing.  The  narrative  si 
highlight  any  adverse  effects  tht 
market  conditions  have  on  prod 
rental  housing,  promoting  new 
homeownership  opportunities, 
alleviating  overcrowding  and  m 
the  needs  of  anderserved  populi 
groups,  such  as  large  families. 

The  discussion  of  the  overall ' 
inventory  shall  include  an  estini 
the  number  of  public  housing  ur 
jurisdiction,  aird  the  condition  a 
rehabilitation  needs  of  those  un 
shall  also  include  an  assessmen 
whether  any  rental  housing  is  e: 
to  be  lost  from  the  assisted  hou 
inventory  for  any  reason,  indue 
losses  through  public  housing  d 
or  conversion  to  tjomeownershi 
through  prepayment  or  voluntai 
termination  of  a  Federally-assis 
mortgage. 

The  jurisdiction  must  also  idt 
describe  in  the  narrative  any  ar 
within  the  jurisdiction  wfth 
concentrations  of  racial/ethnic 
minorities  and  low  income  fami 
location  and  degree  of  these 
concentrations  must  be  identifii 
(Degree  of  concentration  can  \m 
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group  homes  single  room  occupancy 
(SRO)  housing  and  other  housing  that 
includes  a  plaruied  services  component 
In  addition,  the  narrative  should 
consider  the  supportive  service  needs  of 
persons  in  other  home  settings,  whether 
in  assisted  housing  or  the  general 
community,  such  as  PHA  Self- 
Sufficiency  Program  services. 

This  discussion  should  indicate  the 
extent  of  existing  supportive  services 
and  the  documented  need,  summarized 
as  appropriate  from  the  plan  of  the 
jurisdiction's  area  agency  on  aging,  or . 
equivalent  plans  from  agencies  serving 
the  non-elderly  handicapped 
populations,  with  appropriate  references 
to  any  approved  local  and  State  plans. 

Part  2.  Market  and  Inventory  Conditions 

This  part  summarizes  local  housing 
market  and  inventory  characteristics, 
including  trends  in  popuJation. 
household  formation  and  housing,  as 
well  as  information  on  the  assisted 
housing  and  pubhc  housing  stock.  It  also 
summarizes  the  facilities  and  services 
available  for  homeless  persons  and 
other  persons  with  special  needs. 

General  Instructions 

The  Market  and  Inventory  Conditions 
narrative  must  describe  the 
jurisdiction's  assessment  of  the 
significant  characteristics  of  its  market 
as  it  relates  to  housing  and  supportive 
housing  for  homeless  persons  and  others 
with  special  needs.  The  narrative  should 
discuss  any  signiAcant  trends  in  total 
population,  household  population,  and 
total  housing  inventory  or  in  the 
provision  of  supportive  housing  facilities 
and  services,  which  may  influence  the 
development  of  the  jurisdiction's  overall 
strategy. 

]urisdicti(His  are  responsible  for 
providing  sufficient  information  in  the 
narrative  and  in  the  tables  for  this  part 
to  serve  as  a  basis  for  the  ''Strategies" 
and  "Implementation"  sections  of  their 
submissions.  JurisdictioBS  shall  quantify 
their  housing  market  and  inventory 
conditions  utilizing  tables  2A,  2B.  and 
2C  or  provide  the  required  data  utilizing 
other  tabular  formats  at  least  as 
detailed. 

For  the  October  1991  submission,  data 
to  be  used  in  tables  2A  and  2B  will  be 
based  on  1980  Census  data  or  data  now 
presented  in  the  HAP.  Data  from  the 
1900  U.&  Census  may  be  used,  if 
available,  for  table  2A.  In  future  years, 
HUD  will  provide  1990  Census  data  to 
jurisdictions  for  use  in  these  tables.  The 
instructions  for  each  table  identify  the 
required  data  elements  and  the 
appropriate  HAP  tables  and  Census 


pubUcations  containing  those  data 
elements. 

Jurisdictions  should  make  reasonable 
efforts  to  provide  additional  data 
beyond  that  minimally  required,  but 
should  not  undertake  special  surveys. 

For  Fiscal  Year  1991.  jurisdictions 
need  only  submit  Table  2C  data  relative 
to  their  inventory  of  assisted  housing 
that  is  readily  available  from  local 
sources.  HUD  cannot  provide  data  on 
assisted  housing  in  a  readily  usable 
format  for  each  jurisdiction  in  time  for 
the  October  1991  submission.  While 
HUD  maintains  data  on  assisted 
housing,  much  of  the  coding  is  done  at 
the  county  level,  rather  than  at  the 
jurisdictional  level  However.  HUD  does 
expect  to  provide  jurisdictions  with  data 
on  their  assisted  housing  inventory  for 
use  with  table  2C  in  future  years. 
Tabular  data  are  noX  required  for 
supportive  housing  for  the  homeless  or 
for  other  persons  with  special  needs. 

Narratives    | ' 

Housing  Conditions.  Based  on  the 
analysis  of  data  and  information 
available  to  the  jurisdiction,  the 
narrative  must  include  a  description  of 
the  most  significant  market  and 
inventory  conditions  in  the  jurisdiction. 
The  narrative  must  also  describe  the 
natiue  and  extent  of  the  cost  burden  and 
severe  cost  burden  experienced  by 
renters  within  the  jurisdiction. 

The  aarrative  shall  include  a 
discussion  of  the  jtirisdiction's  housing 
market  in  terms  of  sxipply.  demand  and 
cost  of  housing.  The  narrative  shall 
highlight  any  adverse  effects  these  , 
market  conditions  have  on  producing 
rental  housing,  promoting  new 
homeovraership  opportunities, 
alleviating  overcrowding  and  meeting 
the  needs  of  anderser\'ed  population 
groups,  such  as  large  families. 

The  discussion  of  the  overall  housing 
inventory  shall  include  an  estimate  of 
the  number  of  public  housing  units  in  the 
jurisdiction,  arid  the  condition  and 
rehabilitation  needs  of  those  units.  It 
shall  also  include  an  assessment  of 
whether  any  rental  bousing  is  expected 
to  be  lost  from  the  assisted  housing 
inventory  for  any  reason,  including 
losses  through  puWic  housing  demolition 
or  conversion  to  tjomeownership  or 
through  prepayment  or  voluntary 
termination  of  a  Federally-assisted 
mortgage. 

The  jurisdiction  must  also  identify  and 
describe  in  the  narrative  any  areas 
within  the  jurisdiction  with 
concentrations  of  racial/ethnic 
minorities  and  low  income  families.  The 
location  and  degree  of  these 
concentrations  most  be  identified. 
(Degree  of  concentration  can  be  shown 


in  terms  of  percentages  )  Concentrations 
must  be  considered  and  addressed  in 
the  Five- Year  Strategy. 

The  narrative  shall  indicate  how  the 
current  and  anticipated  conditions  in  the 
area  can  be  expected  to  influence  the 
use  of  funds  made  available  for  rental 
assistance,  production  of  new  units, 
rehabilitation  of  existing  units  {including 
needs  for  modifications  necessary  to 
enable  elderly  and  disabled  people  to 
remain  in  their  homes)  and  acquisition 
of  existing  units. 

Inventory  of  Facilities  and  Services 
for  Homeless  Persons.  The  jurisdiction 
shall  describe  in  the  narrative  the 
facilities  and  services  that  assist 
homeless  persons  and  persons  at 
imminent  risk  of  becoming  homeless. 
The  description  mt»t  indnde  the 
following: 

a.  Estimates,  to  the  extent  that  data 
are  available,  of  the  number  of 
emergency  shelters,  transitional  housing 
facilities,  permanent  housing  for  the 
handicapped  homeless  and  of  the  total 
overnight  sleeping  capacity  of  those 
types  of  facilities; 

b.  The  availability  of  day  shelters, 
soup  kitchens,  and  other  facilities 
providing  assistance  to  homeless 
persons  on  less  than  an  overnight  basis: 

c.  "Hie  nature  and  extent  of  programs 
providing  vouchers  to  assist  homeless 
persons  in  obtaining  shelter,  meals, 
services,  etc; 

d.  I'he  nature  and  extent  of  social 
service  programs  that  assist  the 
homeless;  and 

e.  The  nature  and  extent  of  programs 
and  services  to  prevent  individuals  and 
families  at  imminent  risk  of 
homelessness  from  becoming  homeless. 

Inventory  of  Facilities  and  Servtces 
for  Persons  witli  Other  Special  Needs. 
The  jurisdiction  must  describe  the 
facilities  and  services  that  assist 
persons  with  other  special  needs,  as 
identified  in  part  1. 

Supporting  Documentation 

The  jurisdiction  must  identify  the 
location  of  concentrations  of  minority 
and  low  income  residents.  It  may  do  so 
by  using  clearly  marked  local  maps,  by 
describing  the  geographic  boundaries  of 
the  area  or  by  stating  in  which  census 
division  (emuneratioo  districts,  tracts,  or 
block  groups)  the  concentrations  are    . 
located. 

Section  II.  FWe-Year  Strategy 

Part  3.  Strategies 

This  part  states  the  jurisdiction's 
general  plans  and  priorities  to  be 
pursued  over  the  five-year  period  of  the 
CHAS.  It  flows  from  the  Jurisdiction's 
overall  analysis  of  needs  and  market 


and  inventory  conditions,  as  described 
in  parts  1  and  2. 

General  Instructions 

The  five-year  strategy  describes  the 
jurisdiction's  action  plan  for  addressing 
imbalances  between  its  needs  for 
housing  assistance  and  its  affordable 
housing  and  supportive  housing  and 
services  inventory  by: 

1.  Determining  general  priorities  for 
allocating  investment  among  the  types 
of  affordable  housing  and  supportive 
housing  needs  and  interventions 
covered  by  the  CHAS; 

2.  Analyzing  likely  effects  of  relevant 
public  policies  on  the  success  of  efforts 
to  develop,  maintain  or  improve 
affordable  and  supportive  housing; 

3.  hnplemeating  programs,  providing 
services  and  undertaking  special 
initiatives  to  carry  out  the  strategy; 

4.  Identifying  the  institutional 
structure  through  which  the  action  plan 
will  be  implemented;  and 

5.  Coordinating  public  and  private 
funding  resources,  services  and  special 
initiatives  in  an  integrated  manner  to 
achieve  its  strategic  goals. 

Tlie  jurisdiction  shall  summarize  its 
investment  priorities  for  very  low- 
income  and  other  low  income  in  table  8. 
However,  more  than  in  any  other  part  of 
the  CHAS.  the  narrative  is  the  most 
critical  portion  of  the  strategy. 

Narratives 

Priorities  for  Allocating  Investment 
The  jurisdiction  shall  discuss  the 
reasoning  behind  the  general  priorities  it 
has  established  for  allocating  available 
Federal  State  and  local  resources 
within  the  jurisdictioa  as  summarized  in 
table  3.  This  discussion  shall  address 
the  basis  for  assigning  relative 
priortities: 

1.  Among  different  categories  of  vary 
low  and  low  income  households  with 
needs  for  housing  assistance,  as 
identified  in  table  lA  including  type 
and  size  of  faaiily; 

2.  Among  the  activity  types 
appropriate  for  meeting  these  identified 
needs  in  the  context  of  the  local  housing 
market  and  inventory  conditions  and  the 
costs  of  different  activitiet:  and 

3.  Among  the  various  geographical 
areas  within  the  jurisdiction. 

The  narative  should  describe  how  the 
housing  problems  of  households  with 
"worst  case"  neetis  for  housing 
assistance  and  of  other  households 
meeting  Federal  or  local  preferences  for 
assistance,  and  the  alternatives 
available  for  addressing  such  needs, 
were  considered  fat  developing  the 
jurisdiction's  investment  priorities. 
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The  jurisdiction  shall  consider  the 
needs  for  housing  assistance  of  various 
racial  and  ethnic  low  income  groups  in 
determining  its  priorities  for  allocating 
investment. 

The  jurisdiction  shall  identify  the 
geographic  areas  it  has  selected  for 
investments  and  the  nature  of  the 
impact  it  hopes  to  achieve  through  such 
investment. 

The  determination  of  priorities  should 
flow  logically  from  analysis  of  how  the 
size,  distribution,  condition  and  cost  of 
the  housing  inventory  matches  up  with 
the  needs  and  types  of  housing  problems 
of  various  income,  racial,  family,  and 
tenure  groups.  For  example,  there  may 
be  a  sufHcient  housing  stock  in  standard 
condition  or  suitable  for  rehabilitation 
available  for  small  families,  but  at  rent 
levels  above  30%  of  their  income.  This 
situation  might  suggest  a  priority  on 
rental  assistance  and/or  moderate 
levels  of  rehabilitation  to  meet  the  needs 
of  those  households.  On  the  other  hand, 
acquisition  or  substantial  rehabilitation 
of  existing  larger  units,  or  new 
construction  where  necessary,  might  be 
given  priority  to  provide  afforadable 
units  needed  by  large  families. 

While  rehabilitation  would  normally 
be  8  reasonable  strategy  in  low  income 
neighborhoods  with  older  housing,  for 
areas  with  very  high  concentration  of 
minorities  higher  priority  to  acquisition 
of  standard  housing  and/or  rental 
assistance  in  non-impacted 
neighborhoods  might  be  appropriate. 
Similarly,  the  analysis  of  homeowners 
may  indicate  that  access  to  ownership 
has  been  constrained  among  certain 
family  sizes  or  racial  groups, 
contributing  to  pressure  on  the  rental 
market  in  certain  size  categories  or 
neighborhoods.  This  might  lead  to 
placing  a  high  priority  on  promoting 
homeownership  opportimities  for  such 
groups,  possible  through  conversion  of 
portions  of  the  public  or  assisted 
housing  stock  to  homeownship. 

Finally,  when  considering  allocation 
of  priorities,  attention  should  be  paid  to 
the  extent  to  which  certain  groups  are 
already  in  assisted  housing:  while  their 
needs  may  not  be  wholly  met.  other 
portions  of  the  low  income  community 
may  have  more  pressing  needs  and  have 
received  less  assistance. 

A  Jurisdiction  receiving  HOME 
program  funds,  but  not  receiving  a  new 
construction  set-aside,  may  still  use 
HOME  funds  for  new  construction  of 
certain  types  of  affordable  housing, 
under  certain  circumstances,  provided 
that  the  Jurisdiction  presents  objective 
data  in  this  portion  of  the  narrative  that 
demonstrates  a  high  priority  need  for 
such  housing.  The  types  of  housing,  and 
the  circumstances  under  which  HOME 


funds  may  be  utilized  for  new 
construction  of  such  housing  are 
contained  in  the  HOME  program 
regulations. 

Relevant  Public  Policies.  The 
narrative  shall  explain  the  extent  to 
which  the  costs  or  incentives  to  develop, 
maintain  or  improve  affordable  housing 
in  the  jurisdiction  are  affected  by  State 
or  local  public  policies,  as  embodied  in 
statutes,  ordinances,  regulations,  or 
administrative  procedures  and 
processes.  The  narrative  shall 
specifically  identify  and  address  any 
excessive,  exclusionary,  discriminatory 
or  duplicatory  policies,  rules  and 
regulations  that  may  constitute  barriers 
to  affordability.  including  the 
jurisdiction's  tax  policies  affecting  land 
and  other  property,  land  use  controls, 
zoning  ordinances,  building  codes,  code 
enforcement,  fees  and  charges,  growth 
limits,  and  policies  that  affect  the  return 
on  residential  (including  supportive 
housing)  investment. 

The  jurisdiction  shall  describe  its 
strategy  to  remove  or  ameliorate  any 
negative  effects  of  these  policies,  rules, 
and  regulations,  including  any  effects 
contributing  to  concentration  of  racial/ 
ethnic  minorities.  Such  strategy  should 
include  specific  proposals  for  reforms  of 
policies  to  be  undertaken  in  the  next 
five  years,  and  the  jurisdiction  should 
explain  how  these  reforms  relate  to 
current  relevant  State  policies. 

Programs,  Services,  and  Special 
Initiative  Strategies.  The  jurisdiction 
shall  describe  the  Federal,  State,  local 
and  private  programs  and  services  to  be 
provided,  and  the  special  initiatives  to 
be  undertaken,  to  implement  its  five- 
year  strategy.  This  discussion  shall 
identify  the  specific  elements  or  portions 
of  the  strategy  to  which  each  of  these 
programs  and  initiatives  will  be 
directed,  in  terms  of  the  affordable  and 
supportive  housing  needs  to  be 
addressed.  Specific  strategies  to  be 
implemented  through  programs,  services 
and  special  initiatives,  and  which  are  to 
be  discussed  in  the  narrative  include: 

Affordable  Housing 

•  Increasing  the  supply  of  standard, 
affordable  housing  through  the 
acquisition  and/or  rehabilitation  of 
existing  housing  units  and,  if 
appropriate,  the  construction  of  new 
units; 

•  Providing  rental  assistance  to 
alleviate  rental  cost  burden,  including 
severe  cost  burden,  experienced  by 
lower  income  families  and  individuals; 

•  Promoting  homeownership 
opportunities: 

•  Meeting  the  housing  needs  of  large 
families,  elderly  persons  and  persons 
with  disabilities; 


•  Evaluating  the  energy  efficiency  of 
housing  for  lower  income  households 
and  implementing  programs  and/or 
special  initiatives  to  achieve  lower 
overall  housing  costs  by  reducing  energy 
costs; 

•  Alleviating  overcrowding; 

•  Removing  or  ameliorating  any 
negative  effects  of  policies  contributing 
to  concentration  of  racial/ethnic 
minorities; 

•  Minimizing  involuntary 
displacement: 

•  Ensuring  no  net  loss  in  the  assisted 
housing  inventory  as  a  result  of  public 
housing  demolition  or  conversion  to 
homeownership,  prepayment  or 
voluntary  termination  of  a  Federally- 
assisted  mortgage,  or  any  other  actions; 

•  Improving,  in  coordination  with  the 
local  public  housing  agency,  the 
management  of  public  housing  and  the 
living  environment  of  public  housing 
residents; 

•  Encouraging  public  housing 
residents  to  become  more  involved  in 
the  management  of  public  housing;  and 

•  Assisting  public  housing  residents 
to  become  owners  of  their  public 
housing  units  and/or  developing  other 
homeownership  opportunities  for  these 
residents. 

Supportive  Housing  for  Homeless 
Persons 

•  Addressing  the  needs  of  various 
populations  for  emergency  shelter  and 
services,  housing  and  services  for 
transition  to  permanent  housing  and 
independent  living  and  housing  and 
supportive  services  for  those  not 
capable  of  achieving  independent  living: 

•  Ensuring  permanent  affordable 
housing  opportunities  for  persons  who 
successfully  complete  a  transitional 
housing  program;  and 

•  Serving  low-income  families  and 
individuals  in  imminent  danger  of 
residing  in  shelters  or  being  unsheltered 
because  they  lack  access  to  permanent 
housing  and/or  have  an  inadequate 
support  network. 

Supportive  Housing  for  Other  Persons 
with  Special  Needs 

•  Addressing  the  unmet  housing  and 
service  needs  of  persons  with 
disabilities  (mental,  physical, 
developmental),  the  elderiy,  persons 
with  AIDS,  low  income  families  who 
could  benefit  from  participation  in  an 
organized  program  to  achieve  economic 
independence  and  self-sufnciency,  and 
any  other  categories  that  the  jurisdiction 
speciRes. 

Institutional  Structure.  The 
jurisdiction  shall  identify  the 
institutional  sti^ctiire  through  which  it 


will  carry  out  its  affordable  &d» 
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carrying  out  affordable  housing 
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and  other  persons  with  special 
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that  result  in  persons  becomini 
homeless  (e.g.,  slow  processing 
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Coordination  of  Resources. ' 
jurisdiction  shall  describe  its  p 
using  available  program,  servii 
special  initiative  resources  in  i 
coordinated  and  integrated  m£ 
achieve  its  affordable  and  sup 
houshrg  goals.  This  discussion 
distinguish  between  programs 
the  jurisdiction  may  have  an  e 
(e.g.,  CDBG,  ESG  or  HOME).  tJ 
which  it  may  apply  itself,  and 
which  others  (e.g.,  PHAs,  deve 
private  or  nonprofit  organizati 
reasonably  be  expected  to  app 
jurisdiction  should  include  in  i 
discussion  not  only  programs 
administered  throu^  HUD.  bi 
resources  made  available  thro 
Federal,  State  and  local  agcnc 
as  resources  available  to  supp 
residential  energy  efficiency,  c 
supportive  needs  of  the  homel 
others  with  special  needs.  The 
jurisdiction  should  also  addrej 
of  resources  for  acti\ities  intei 
support  housing,  homeless  ass 
special  needs  programs,  such  i 
construction  of  water  and  sew 
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•  Evaluating  the  energy  efficiency  of 
housing  for  lower  income  households 
and  implementing  programs  and/or 
special  initiatives  to  achieve  lower 
overall  housing  costs  by  reducing  energy 
costs: 

•  Alleviating  overcrowding: 

•  Removing  or  ameliorating  any 
negative  effects  of  policies  contributing 
to  concentration  of  racial/ethnic 
minorities; 

•  Minimizing  involuntary 
displacement: 

•  Ensuring  no  net  loss  in  the  assisted 
housing  inventory  as  a  result  of  public 
housing  demolition  or  conversion  to 
homeownership.  prepayment  or 
voluntary  termination  of  a  Federally- 
assisted  mortgage,  or  any  other  actions:  ■ 

•  Improving,  in  coordination  with  the 
local  public  housing  agency,  the 
management  of  public  housing  and  the 
living  environment  of  public  housing 
residents; 

•  Encouraging  public  housing 
residents  to  become  more  involved  in 
the  management  of  public  housing:  and 

•  Assisting  public  housing  residents 
to  become  owners  of  their  public 
housing  units  and/or  developing  other 
homeownership  opportunities  for  these 
residents. 

Supportive  Housing  for  Homeless 
Persons 

•  Addressing  the  needs  of  various 
populations  for  emergency  shelter  and 
services,  housing  and  services  for 
transition  to  permanent  housing  and 
independent  living  and  housing  and 
supportive  services  for  those  not 
capable  of  achieving  independent  living; 

•  Ensuring  permanent  affordable 
housing  opportimities  for  persons  who 
successfully  complete  a  transitional 
housing  program;  and 

•  Serving  low-income  famihes  and 
individuals  in  imminent  danger  of 
residing  in  shelters  or  being  unsheltered 
because  they  lack  access  to  permanent 
housing  and/or  have  an  inadequate 
support  network. 

Supportive  Housing  for  Other  Persons 
with  Special  Needs 

•  Addressing  the  unmet  housing  and 
service  needs  of  persons  with 
disabilities  (mental,  physical, 
developmental),  the  elderiy.  persons 
with  AIDS,  low  income  families  who 
could  benefit  from  participation  in  an 
organized  program  to  achieve  economic 
independence  and  self-sufficiency,  and 
any  other  categories  that  the  jurisdiction 
specifies. 

Institutional  Structure.  The 
jurisdiction  shall  identify  the 
institutional  structiu^  through  which  it 


will  carry  out  its  affordable  and 
supportive  housing  strategy.  Private 
industry,  nonprofit  organizations  and 
public  institutions  should  be  included  in 
the  discussion.  Each  organization 
comprising  the  institutional  structure 
should  be  identified  by  type  (public, 
private,  nonprofit)  and  purpose  (e.g.. 
financial  institution,  planning  agency, 
housing/community  development 
agency,  public  housing  agency,  social 
services  agency,  mental  health  agency, 
etc.).  The  jurisdiction  should  identify 
each  organization's  respective  role  in 
carrying  out  affordable  housing  and 
supportive  housing  for  homeless  persons 
and  other  persons  with  special  needs, 
and  discuss  the  interrelationships 
among  organizations  in  carrying  out  the 
strategy. 

The  jurisdiction  shall  provide  an 
assessment  of  the  institutional  structure 
for  carrying  out  its  five-year  strategy. 
This  assessment  shall  discuss  the 
existing  strengths  and  gaps  in  the 
delivery  of  programs  and  services, 
including  efforts  to  make  use  of 
available  housing,  social  service  and 
mental  and  other  health  care  resources 
and  shall  identify  proposed  actions  to 
strengthen,  coordinate  and  integrate 
those  institutions  and  delivery  systems. 
This  assessment  should  also  discuss  the 
gaps  in  program  and  service  delivery 
that  result  in  persons  becoming 
homeless  (e.g..  slow  processing  of  public 
assistance  payments,  or  release  bom 
institutions  without  housing  resources 
identified). 

Coordination  of  Resources.  The 
jurisdiction  shall  describe  its  plan  for 
using  available  program,  service  and 
special  initiative  resources  in  a 
coordinated  and  integrated  manner  to 
achieve  its  affordable  and  supportive 
housing  goals.  This  discussion  should 
distinguish  between  programs  for  which 
the  jurisdiction  may  have  an  entitlement 
(e.g..  CDBG.  ESG  or  HOME),  those  for 
which  it  may  apply  itself,  and  those  for 
which  others  (e.g..  WlAs.  developers, 
private  or  nonprofit  organizations)  may 
reasonably  be  expected  to  apply.  The 
jurisdiction  should  include  in  its 
discussion  not  only  programs 
administered  throu^  HUD.  but  also 
resources  made  available  through  other 
Federal.  State  and  local  agencies,  such 
as  resources  available  to  support 
residential  energy  efficiency,  or  die 
supportive  needs  of  the  homeless  and 
others  with  special  needs.  "Hie 
jurisdiction  should  also  address  the  use 
of  resources  for  activities  intended  to 
support  housing,  homeless  assistance  or 
special  needs  programs,  such  as 
constraction  of  water  and  sewer 


systems,  puUic  facilities,  community 
centers  and  parks. 

Supporting  Documentation 

Supporting  documentation  in  this  part 
may  include  maps  identifying 
concentrations  of  racial/ethnic . 
minorities  or  outlining  the  jurisdiction's 
geographic  resource  allocation  plan. 

Section  IIL  One- Year  Plan/Annual 
Update 

The  two  parts  in  section  HI.  which 
constitute  die  Annual  Plan  of  a  new 
five-year  CHAS  or  the  Annual  Update  in 
the  subsequent  four  years,  must  be 
submitted  every  year.  TTiese  two  parts 
describe:  (1)  The  resources  the 
jurisdiction  reasonably  expects  to  be 
available  for  the  coming  Federal  fiscal 
year  that  will  be  used  to  address  the 
needs  and  conditions  described  in 
section  I  (parts  1  and  2);  and  (2)  the 
jurisdiction's  specific  action  plans  and 
goals  for  that  year  toward  carrying  out 
the  five-year  strategy  described  in 
section  II  (pert  3). 

Part  4.  Resources 

General  Instructions 

The  jurisdiction  shall  quantify  the 
resources  it  anticipates  will  foe  available 
and  which  it  intends  to  commit  during 
the  year  in  the  first  two  columns  of  table 
4/5A.  (The  remaining  columns  of  the 
table  will  be  used  to  support  part  5. 
ImplementatioQ.)  Worksheet  4.  which  is 
not  a  required  form,  is  provided  to  assist 
jurisdictions  in  calculating  the  amounts 
to  enter  on  table  4/5A.  If  the  Worksheet 
is  used,  it  should  not  be  submitted  as 
part  of  the  CHAS. 

The  narrative  portion  of  this  part  shall 
explain  how  these  resources  will  be 
obtained,  how  it  was  determined  which 
amounts  would  be  committed  aod  the 
actions  to  be  taken  to  maximize 
resources. 

Narratives 

The  jurisdiction  ^all  identify  in  the 
narrative  all  of  the  sources  of  funds  for 
affordable  and  supportive  housing  that 
may  reasonably  be  expected  to  be 
available,  and  that  it  reasonably  expects 
to  commK,  during  the  fiscal  year  covered 
to  carry  out  its  strategy.  This  is  to 
include  both  public  and  privale 
resources. 

It  should  be  noted  that  the  jurisdiction 
is  generally  expected  to  plan  to  take 
actions  leading  to  commitment  of  all 
such  resources.  Therefore,  where  the 
plan  does  not  reflect  the  commitment  of 
a  particular  public  resource  identified  as 
available  for  commitment  the  narrative 
must  provide  a  reasonable  justification 
for  such  omission. 


In  some  programs  (such  as  the 
Entitlement  Community  Development 
Block  Grant  FVogram)  funds  provided  or 
to  be  provided  to  the  jurisdiction  may  be 
used  for  a  variety  of  activities,  only 
some  of  which  would  be  appropriate  to 
meet  CHAS  needs.  The  narrative  should 
explain  how  it  was  determined  what 
portion  of  such  funds  should  be  used  to 
address  affordable  and  supportive 
housing  objectives. 

When  a  jurisdiction  is  in  doubt 
concerning  the  level  of  funding  that  may 
be  available  for  a  particular  program  for 
use  by.  or  within,  the  jurisdiction,  the 
agency  responsible  for  administering 
that  program  should  be  contacted  for 
advice. 

The  jurisdiction  shall  describe  the 
actions  it  will  take  to  influence  odier 
entities  to  apply  for  and/ or  make  use  of 
funds  for  affordable  and  supportive 
housing  under  programs  for  which  it  is 
not  itself  eligible  to  apply,  or  for  which  it 
elects  to  have  others  apply. 

The  jurisdiction  shaU  address 
specifically  any  matching  requirements 
of  the  various  resources  to  be  utilized, 
and  how  it  expects  those  requirements 
to  be  met.  It  shall  also  specifically 
describe  its  strategy  for  levera^ng 
private  and  non-Federal  funds  by  the 
use  of  Federal  funds. 

The  jurisdiction  shall  specifically 
identify  any  coort  orders  or  consent 
decrees  tiut  affect  the  provision  of 
assisted  housing  or  fair  bousing 
remedies  in  that  jurisdiction,  and 
address  how  that  order  or  decree  will 
impact  resources  and  goals  ef  the 
jurisdiction. 

Part  5.  Implementation 

This  part  translates  the  jurisdiction's 
five-year  strategy  and  anticipated 
available  resources  into  a  one-year 
action  plan  and  goals  which  will  guide 
the  jurisdiction's  resource  allocation  and 
investment  decisions  during  the  coming 
year. 

General  Instructions 

The  jurisdicUon  shall  complete  the 
remaining  columns  of  table  4/5A  to 
specify  its  investment  plan  for  the 
covered  Federal  fiscal  year.  It  will  also 
complete  table  SB  to  specify  its  goals  &■ 
individuals  and  families  to  be  served 
through  such  investment  plans. 

The  jurisdiction  shall  describe  in  its 
narrative  the  investment  plans  and  goals 
specified  in  the  two  tables  and  the 
specific  actions  it  will  take  to  achieve 
those  commitment  levels  and  goals.  The 
jurisdiction  shall  also  describe  actions 
to  be  taken  to  remove  or  ameliorate  the 
negative  effects  on  affordability  of 
public  policies. 


38224 


Federal  Register  /  Vol.  56,  No.  155  /  Monday,  August  12.  1991  /  Notices 


Additionally,  all  jurisdictions  must 
include  in  the  narrative  a  description  of 
how  they  will  monitor  their  programs  for 
compliance  with  their  strategy. 

Narratives 

The  narrative  shall  consist  of  two 
parts:  (1)  A  one-year  action  plan  for 
providing  a^ordable  housing  and 
supportive  housing  for  homeless  persons 
and  others  with  special  needs,  and  (2)  a 
monitoring  plan. 

Action  Plan.  The  action  plan  shall 
outline  responsibilities,  fmancial 
resources  and  timetables,  including: 

1.  How  the  goals  are  consistent  with 
the  jurisdiction's  five-year  strategy; 

2.  The  geographic  areas  in  which  the 
jurisdiction  plans  to  target  assistance: 

3.  The  governments  or  other  entities 
responsible  for  delivering  and  managing 
the  assistance;  and 

4.  The  time  required  for  the  assistance 
provided  to  each  type  of  activity  in  table 
4/5a  to  reasonably  be  expected  to  result 
in  benefits  to  program  beneficiaries. 

Affordable  Housing.  The  narrative 
shall  explicitly  djscuss  the  actions  that 
will  be  taken  in  the  coming  year  to 
assist  those  very  low  income  renters 
meeting  Federal  preferences  for  housing 
assistance  and  thus  reduce  unmet 
"worst  case"  needs. 

The  narrative  shall  also  include  a 
description  of  the  actions  the 
jurisdiction  will  undertake  in  the  coming 
year  to  carry  out  its  strategy  to  remove 
or  ameliorate  the  negative  effects  of 
local  policies  impacting  affordability.  as 
described  in  part  3.  The  narrative  should 
include  specific  proposals  for  reforms  of 
9uch  public  policies  that  the  jurisdiction 
will  implement  within  the  coming  year. 
In  each  subsequent  year,  the  jurisdiction 
shall  also  discuss  its  progress  in 
implementing  such  reforms. 

Supportive  Housing  for  the  Homeless. 
The  jurisdiction  shall  describe  the  goals, 
programs  and  policy  initiatives  the 
community  expects  to  accomplish  during 
the  coming  year  to  address  the  unmet 
needs  of: 

a.  Homeless  families  and  individuals, 
including  those  who  are  mentally  ill, 
alcohol  and  drug  abusers,  victims  of 
domestic  violence,  runaway  and 
abandoned  youth  and  other  categories 
the  jurisdiction  specifies  for  (1) 
emergency  shelter  and  services.  (2) 
housing  and  services  for  transition  to 
permanent  housing  and  independent 
living,  and  (3)  housing  and  supportive 
services  to  those  not  capable  of 
achieving  independent  living:  and 

b.  Low  income  families  and 
individuals,  especially  those  with 
incomes  below  30  percent  of  the  median, 
who  are  in  imminent  danger  of 
becoming  homeless  and  do  not  have 


permanent  housing  and  an  adequate 
support  network. 

Supportive  Housing  for  Other  Persona 
with  Special  Needs.  The  jurisdiction 
shall  describe  the  goals,  programs  and 
policy  initiatives  the  community  expects 
to  accomplish  during  the  next  year  to 
address  the  unmet  needs  of  persons 
with  disabilities  (mental,  physical, 
developmental),  the  elderly,  persons 
with  AIDS,  low  income  families  who 
could  benefit  from  participation  in  an 
organized  program  to  achieve  economic 
independence  and  self-sufficiency,  and 
any  other  categories  which  the 
jurisdiction  specifies. 

Monitoring  Plan.  The  monitoring  plan 
shall  describe  how  the  jurisdiction 
intends  to  conduct  monitoring  reviews 
to  determine  "whether  its  programs  are 
being  carried  out  in  accordance  with  its 
CHAS  and  in  a  timely  manner.  Such 
descriptions  must  provide  for  monitoring 
to  be  carried  out  on  a  regular  basis  to 
ensure  that  statutory  and  regulatory 
requirements  are  being  met  and  that, 
where  appropriate,  information  that  is 
being  submitted  to  a  HUD  cash  and 
management  information  system  is 
correct  and  complete. 

Supporting  Documentation 

Jurisdictions  must  certify  that  they 
will  affirmatively  further  fair  housing, 
and  that  they  are  in  compliance  with  a 
residential  anti-displacement  and 
relocation  assistance  plan.  Those 
certifications  are  attached  as  appendix 
E. 

Appendix  A— Comprehensive  Housing 
Affordability  Strategy  (CHAS) 

Required  CHAS  Tables  and  Instructions 

For  1992  CHAS  (October,  1991 
Submission)  Only 

General  DefrntionB  Used  with  the  CHAS 

Table  lA.  Housing  Assistance  Needs  of  Low 

and  Moderate  Income  Households. 
Table  IR*  Other  Special  Needs  Population. 
Table  2A.  Market  and  Inventory 

Conditions — Population  and  Minority 

Data. 
Table  2B.  Market  and  Inventory  Conditions — 

Housing  Stock  Inventory. 
Table  2C.  Assisted  Housing  Inventory. 
Table  3.  Summary  of  Priorities  for 

Assistance — 5- Year  Priorities  for  Very 

Low  Income  and  Other  Low  Income 

Persons. 
Table  4/5A.  Anticipated  Resources  and  Plan 

for  Investment 
Worksheet  4.**  Anticipated  Resources. 
Table  SB.  Goals  for  All  Families  to  be 

Assisted  with  Housing. 
*  Table  IB  is  not  required  to  be  submitted, 
but  may  be  submitted. 

*•  Worksheet  4  is  not  to  be  submitted  with 
CHAS. 


General  Definitionff  Used  With  the 
CHAS 

Affordable  Housing:  Affordable 
housing  is  generally  defined  as  housing 
where  the  occupant  is  paying  no  more 
than  30  percent  of  gross  income  for  gross 
housing  costs,  including  utility  costs. 

Affordable  housing  has  a  more 
specific  definition  for  purposes  of 
completing  table  5B.  That  definition  is 
included  in  the  instructions  for  table  5B. 

Committed:  Generally  means  there 
has  been  a  legally  binding  commitment 
of  funds  to  a  specific  project  to 
undertake  specific  activities. 

Expanded  definitions  for  completing 
table  4/5A  are  included  in  the 
instructions  for  table  4/5A 

Cost  Burden  >  30%:  The  extent  to 
which  gross  housing  costs,  including 
utihty  costs,  exceed  30  percent  of  gross 
income,  based  on  data  published  by  the 
U.S.  Census  Bureau. 

Cost  Burden  >  50%  (Severe  Cost 
Burden):  The  extent  to  which  gross 
housing  costs,  including  utility  costs, 
exceed  50  percent  of  gross  income, 
based  on  data  published  by  the  U.S. 
Census  Bureau. 

Disabled  Household:  A  household 
composed  of  one  or  more  persons  at 
least  one  of  whom  is  an  adult  (a  person 
of  at  least  18  years  of  age]  who  has  a 
disability.  A  person  shall  be  considered 
to  have  a  disability  if  the  person  is 
determined  to  have  a  physical,  mental 
or  emotional  impairment  that:  (1)  Is 
expected  to  be  of  long-continued  and 
indefinite  duration,  (2)  substantially 
impeded  his  or  her  ability  to  live 
independently,  and  (3)  is  of  8\ich  a 
nature  that  the  ability  could  be 
improved  by  more  suitable  housing 
conditions.  A  person  shall  also  be 
considered  to  have  a  disability  if  he  or 
she  has  a  developmental  disability  as 
defined  in  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (42  U.S.C.  6001-6006).  The  term  also 
includes  the  surviving  member  or 
members  of  any  household  described  in 
the  first  sentence  of  this  paragraph  who 
were  living  in  an  assisted  unit  with  the 
deceased  member  of  the  household  at 
the  time  of  his  or  her  death. 

Economic  Independence  and  Self- 
Sufficiency  Programs:  Programa 
undertaken  by  Public  Housing  Agencies 
(PHAs)  to  promote  economic 
independence  and  self-sufficiency  for 
participating  families.  Such  programs 
may  include  Project  Self-Sufficiency  and 
Operation  Bootstrap  programs  that 
originated  under  earlier  section  8  rental 
certificate  and  rental  voucher  initiatives, 
as  well  as  the  Family  Self-Sufficiency 
program.  In  addition,  PHAs  may  operate 


locally-developed  programs  or 
variety  of  special  projects  desi] 
promote  economic  independen( 
self  sufficiency. 

Elderly  Household:  A  family 
the  head  of  the  household  or  sp 
least  62  years  of  age. 

Existing  Homeowner:  An  ow 
occupant  of  residential  propert 
holds  legal  title  to  the  property 
uses  the  property  as  his/her  pr 
residence. 

Family:  A  household  comprii 
or  more  individuals. 

Family  Self-Sufficiency  (FSS 
Program:  A  program  enacted  b 
554  of  the  National  Affordable 
Act  which  directs  Public  Housi 
Agencies  (PHAs)  and  Indian  H 
Authorities  (IHAs)  to  use  sectii 
assistance  undr  the  rental  certi 
and  rental  voucher  programs,  t 
with  public  and  private  resoun 
provide  supportive  services,  to 
participating  families  to  achiev 
economic  independence  and  sj 
sufficiency. 

First  Time  Homebuyer  An  ii 
or  family  who  has  not  ovraed  c 
during  the  three-year  period  pr 
the  HUD-assisted  purchase  of 
that  must  be  used  as  the  princi 
residence  of  the  homebuyer. 

FmHA:  The  Farmers  Home 
Administration,  or  programs  it 
administers. 

For  Rent:  Year  round  housin 
which  are  vacant  and  offered/ 
for  rent.  (U.S.  Census  definitioi 

For  Sale:  Year  round  housin] 
which  are  vacant  and  offered/ 
for  sale  only.  (U.S.  Census  defi 

Group  Quarters:  Facilities  pi 
living  quarters  that  are  not  cla 
housing  units.  (U.S.  Census  de! 
Examples  include:  prisons,  nui 
homes,  dormitories,  military  bi 
and  shelters. 

HOME:  The  HOME  Investm 
Partnerships  Act,  which  is  tith 
National  Affordable  Housing ; 

HOPE  1:  The  HOPE  for  Publ 
Indian  Housing  Homeownersh 
Program,  which  is  title  IV,  sub 
the  National  Affordable  Housi 

//OP£2;  The  HOPE  for 
Homeownership  of  Multifamil 
Program,  which  is  title  IV.  sub 
the  National  Affordable  Housi 

//OPf  3.- The  HOPE  for 
Homeownership  of  Single  Fan 
Program,  which  is  title  IV,  sub 
the  National  Affordable  Housi 

Household:  One  or  more  pei 
occupying  a  housing  unit.  (U.S 
definition). 

Note:  A  special  deRnition  of  hoi 
used  for  table  ID,  Supportive  Hou 
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General  OefinitionH  Used  With  the 
CHAS 

Affordable  Housing:  Affordable 
housing  is  generally  defined  as  housing 
where  the  occupant  is  paying  no  more 
than  30  percent  of  gross  income  for  gross 
housing  costs,  including  utility  costs. 

Affordable  housing  has  a  more 
specific  definition  for  purposes  of 
completing  table  5B.  That  definition  is 
included  in  the  instructions  for  table  5B. 

Committed:  Generally  means  there 
has  been  a  legally  binding  commitment 
of  funds  to  a  specific  project  to 
undertake  specific  activities. 

Expanded  definitions  for  completing 
table  4/5A  are  included  in  the 
instructions  for  table  4/5A 

Cost  Burden  >  30%:  The  extent  to 
which  gross  housing  costs,  including 
utihty  costs,  exceed  30  percent  of  gross 
income,  based  on  data  published  by  the 
U.S.  Census  Bureau. 

Cost  Burden  >  50%  (Severe  Cost 
Burden):  The  extent  to  which  gross 
housing  costs,  including  utility  costs, 
exceed  50  percent  of  gross  income, 
based  on  data  published  by  the  U.S. 
Census  Bureau. 

Disabled  Household:  A  household 
composed  of  one  or  more  persons  at 
least  one  of  whom  is  an  adult  (a  person 
of  at  least  18  years  of  age)  who  has  a 
disability.  A  person  shall  be  considered 
to  have  a  disability  if  the  person  is 
determined  to  have  a  physical,  mental 
or  emotional  impairment  that:  (1)  Is 
expected  to  be  of  long-continued  and 
indefinite  duration,  (2)  substantially 
impeded  his  or  her  ability  to  live 
independently,  and  (3)  is  of  8\ich  a 
nature  that  the  abihty  could  be 
improved  by  more  suitable  housing 
conditions.  A  person  shall  also  be 
considered  to  have  a  disability  if  he  or 
she  has  a  developmental  disability  as 
defined  in  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (42  U.S.C.  6001-6006).  The  term  also 
includes  the  surviving  member  or 
members  of  any  household  described  in 
the  first  sentence  of  this  paragraph  who 
were  living  in  an  assisted  unit  with  the 
deceased  member  of  the  household  at 
the  time  of  his  or  her  death. 

Economic  Independence  and  Self- 
Sufficiency  Programs:  Programs 
undertaken  by  Public  Housing  Agencies 
(PHAs)  to  promote  economic 
independence  and  self-sufficiency  for 
participating  families.  Such  programs 
may  include  Project  Self-Sufficiency  and 
Operation  Bootstrap  programs  that 
originated  under  earlier  section  8  rental 
certificate  and  rental  voucher  initiatives, 
as  well  as  the  Family  Self-Sufficiency 
program.  In  addition,  PHAs  may  operate 


locally-developed  programs  or  conduct  a 
variety  of  special  projects  designed  to 
promote  economic  independence  and 
self  sufficiency. 

Elderly  Household:  A  family  in  which 
the  head  of  the  household  or  spouse  is  at 
least  62  years  of  age. 

Existing  Homeowner:  An  owner- 
occupant  of  residential  property  who 
holds  legal  title  to  the  property  and  who 
uses  the  property  as  his/her  principal 
residence. 

Family:  A  household  comprised  of  one 
or  more  individuals. 

Family  Self-Sufficiency  (FSS) 
Program:  A  program  enacted  by  section 
554  of  the  National  Affordable  Housing 
Act  which  directs  Public  Housing 
Agencies  (PHAs)  and  Indian  Housing 
Authorities  (IHAs)  to  use  section  8 
assistance  undr  the  rental  certificate 
and  rental  voucher  programs,  together 
with  public  and  private  resources  to 
provide  supportive  services,  to  enable 
participating  families  to  achieve 
economic  independence  and  self- 
sufficiency. 

First  Time  Homebuyer  An  individual 
or  family  who  has  not  owned  a  home 
during  the  three-year  period  preceding 
the  HUD-assisted  purchase  of  a  home 
that  must  be  used  as  the  principal 
residence  of  the  homebuyer. 

FmHA:  The  Farmers  Home 
Administration,  or  programs  it 
administers. 

For  Rent:  Year  round  housing  units 
which  are  vacant  and  offered/available 
for  rent.  (U.S.  Census  definition) 

For  Sale:  Year  round  housing  units 
which  are  vacant  and  offered/available 
for  sale  only.  (U.S.  Census  definition) 

Group  Quarters:  Facilities  providing 
living  quarters  that  are  not  classified  as 
housing  units.  (U.S.  Census  definition). 
Examples  include:  prisons,  nursing 
homes,  dormitories,  military  barracks, 
and  shelters. 

HOME:  The  HOME  Investment 
Partnerships  Act,  which  is  title  II  of  the 
National  Affordable  Housing  Act. 

HOPE  1:  The  HOPE  for  Public  and 
Indian  Housing  Homeownership 
Program,  which  is  title  IV,  subtitle  A  of 
the  National  Affordable  Housing  Act. 

//OP£2- The  HOPE  for 
Homeownership  of  Multifamily  Units 
Program,  which  is  title  IV,  subtitle  B  of 
the  National  Affordable  Housing  Act. 

//OPf  J.- The  HOPE  for 
Homeownership  of  Single  Family  Homes 
Program,  which  is  title  IV,  subtitle  C  of 
the  National  Affordable  Housing  Act. 

Household:  One  or  more  persons 
occupying  a  housing  unit.  (IJ.S.  Census 
definition). 

Note:  A  special  deHnition  of  household  is 
used  for  table  ID.  Supportive  Housing  and 


Services  Population.  Table  ID  instructions 
provide  a  special  definition  of  "household"  as 
it  is  used  in  table  ID. 

Housing  Problems:  Households  with 
housing  problems  include  those  that:  (1) 
Occupy  units  meeting  the  definition  of 
Physical  Defects;  (2)  meet  the  definition 
of  overcrowded;  and  (3)  meet  the 
definition  of  cost  burden  >  30%.  Table 
lA  requests  nonduplicative  counts  of 
households  that  meet  one  or  more  of 
these  criteria. 

Housing  Unit:  An  occupied  or  vacant 
house,  apartment,  or  a  single  room  (SRO 
housing)  that  is  intended  as  separate 
living  quarters.  (U.S.  Census  definition) 

Institutions / Institutional:  Gvoyyp 
quarters  for  persons  under  care  or 
custody.  (U.S.  Census  definition) 

Large  Related:  A  household  of  5  or 
more  persons  which  includes  at  least  2 
related  persons. 

LIHTC:  (Federal)  Low  Income 
Housing  Tax  Credit. 

Low  Income:  Households  whose 
incomes  do  not  exceed  80  percent  of  the 
median  income  for  the  area,  as 
determined  by  HUD  with  adjustments 
for  smaller  and  larger  families,  except 
that  HUD  may  establish  income  ceilings 
higher  or  lower  than  80  percent  of  the 
median  for  the  area  on  the  basis  of 
HUD's  findings  that  such  variations  are 
necessary  because  of  prevailing  levels 
of  construction  costs  or  fair  market 
rents,  or  unusually  high  or  low  family 
incomes.  NOTE:  HUD  income  Hmits  are 
updated  annually  and  are  available 
from  local  HUD  offices  for  the 
appropriate  jurisdictions. 

Middle  Income:  Households  whose 
incomes  are  from  96  to  120  percent  of 
the  median  income  for  the  area,  as 
determined  by  HUD,  with  adjustments 
for  smaller  or  larger  families,  except  that 
HUD  may  establish  income  ceilings 
higher  or  lower  than  120  percent  of  the 
median  for  the  area  on  the  basis  of 
HUD's  findings  that  such  variations  are 
necessary  because  of  prevailing  levels 
of  construction  costs  or  fair  market 
rents,  or  unusually  high  or  low  family 
incomes. 

If  income  adjustments  are  made  by 
HUD  and  the  low  income  limit  for  the 
area  is  set  at  higher  or  lower  than  80 
percent  of  median  income,  the  middle 
income  limits  must  be  adjusted  by 
multiplying  the  adjusted  low  income 
limit  by  1.5.  Example:  With  a  median 
income  for  the  area  of  $10,000  and  a  low 
income  limit  adjusted  by  HUD  to  $7,500, 
the  adjusted  middle  income  limit  would 
be  computed  as  follows:  $7,500  X  1.5  = 
$11,250  adjusted  middle  income  limit. 

Moderate  Income:  Households  whose 
incomes  are  between  81  percent  and  95 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD,  with 


adjustments  for  smaller  or  larger 
families,  except  that  HUD  may  establish 
income  ceilings  higher  or  lower  than  95 
percent  of  the  median  for  the  area  on  the 
basis  of  HUD's  findings  that  such 
variations  are  necessary  because  of 
prevailing  levels  of  construction  costs  or 
fair  market  rents,  or  unusually  high  or 
low  family  incomes. 

If  income  adjustments  are  made  by 
HUD  and  the  low  income  limit  for  the 
area  is  set  at  higher  or  lower  than  80 
percent  of  median  income,  the  moderate 
income  limits  must  be  adjusted  by 
multiplying  the  adjusted  low  income 
limit  by  1.1875.  Example:  With  a  median 
income  for  the  area  of  $10,000  and  a  low 
income  limit  adjusted  by  HUD  to  $7,500, 
the  adjusted  moderate  income  limit 
would  be  computed  as  follows:  $7,500  X 
1.1875  =  $8,906  adjusted  moderate 
income  limit. 

Needing  Rehab:  Dwelling  units  that 
do  not  meet  standard  conditions  but  are 
both  financially  and  structurally  feasible 
for  rehabilitation.  This  does  not  include 
units  that  require  only  cosmetic  work, 
correction  or  minor  livability  problems 
or  maintenance  work. 

Non-Elderly  Household:  A  household 
which  does  not  meet  the  definition  of 
"Elderiy  Household,"  as  defined  above. 

Non-institutional:  Group  quarters  for 
persons  not  under  care  or  custody.  (U.S. 
Census  definition  used  in  table  2A.) 

Not  Rehabbable:  Dwelling  units  that 
are  determined  to  be  in  such  poor 
condition  as  to  be  neither  structurally 
nor  financially  feasible  for 
rehabilitation. 

Occupied  Housing  Unit:  A  housing 
unit  that  is  the  usual  place  of  residence 
of  the  occupant(9). 

Other  Household:  A  household  of  one 
or  more  persons  that  does  not  meet  the 
definition  of  a  Small  Related  household 
or  a  Large  Related  household,  or  is  an 
elderly  household  comprised  of  3  or 
more  persons. 

Other  Income:  Households  whose 
incomes  exceed  80  percent  of  the 
median  income  for  the  area,  as 
determined  by  the  Secretary,  with 
adjustments  for  smaller  and  larger 
families. 

Other  Low  Income:  Households 
whose  incomes  are  between  51  percent 
and  80  percent  of  the  median  income  for 
the  area,  as  determined  by  HUD,  with 
adjustments  for  smaller  and  larger 
families,  except  that  HUD  may  establish 
income  ceilings  higher  or  lower  than  80 
percent  of  the  median  for  the  area  on  the 
basis  of  HUD's  findings  that  such 
variations  are  necessary  because  of 
prevailing  levels  of  construction  costs  or 
fair  market  rents,  or  unusually  high  or 
low  family  incomes. 
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Other  Persons  with  Special  Needs: 
Includes  frail  elderly  persons,  persons 
with  AIDS,  disabled  families,  and 
families  participating  in  organized 
programs  to  achieve  economic  self- 
sufficiency.  This  category  does  not 
include  homeless. 

Ot/ier  Vacant-  Vacant  year  round 
housing  units  that  are  not  For  Rent,  For 
Sale,  or  Vacant  Awaiting  Occupancy  or 
Held.  (U.S.  Census  definiUon) 

Overcrowded:  A  housing  unit 
containing  more  than  one  person  per 
room.  (U.S.  Census  definition  used  in 
table  lA.) 

Owner  A  household  that  owns  the 
housing  unit  it  occupies.  (U.S.  Census 
definition) 

Physical  Defects:  A  housing  unit 
lacking  complete  kitcheo,  bathroom,  or 
electricity  (U.S.  Census  definition  used 
in  table  lA.].  Jurisdictions  may  expand 
upon  the  Census  definition. 

Project-Based  (Rental)  Assistance: 
Rental  Assistance  provided  for  a 
project,  not  for  a  specific  tenant. 
Tenants  receiving  project-based  rental 
assistance  give  up  the  right  to  that 
assistance  upon  moving  from  the 
project. 

Public  Housing  CIAP:  Public  Housing 
Comprehensive  Improvement 
Assistance  Program. 

Public  Housing  MROP:  Public 
Housing  Major  Reconstruction  of 
Obsolete  Projects. 

Rent  Burden  >  30%  (Cost  Burden}: 
The  extent  to  which  gross  rents, 
including  utihty  costs,  exceed  30  percent 
of  gross  income,  based  on  data 
published  by  the  U.S.  Census  Bureau. 

Rent  Burden  >  50%  (Severe  Cost 
burden):  The  extent  to  which  gross 
rents,  including  utility  costs,  exceed  50 
percent  of  gross  income,  based  on  data 
published  by  the  U.S.  Census  Bureau. 

Renter.  A  household  that  rents  the 
housing  unit  it  occupies,  including  botfi 
units  rented  for  cash  and  units  occupied 
without  cash  payment  of  rent.  (U.S. 
Census  definition) 

Renter  Occupied  Unit:  Any  occupied 
housing  unit  that  is  not  owner  occupied, 
including  units  rented  for  cash  and  those 
occupied  without  paj-ment  of  cash  rent 

Section  215:  Section  215  of  title  II  of 
the  National  Affordable  Housing  Act 
Section  215  defines  what  constitutes 
"affordable**  housing  projects  under  the 
title  B  HOME  program. 

Service  Needs:  The  particular  services 
identified  for  special  needs  populations, 
which  typicaBy  may  inchide 
trans  porta  tioOv  personal  care, 
housekeeping.  counseHng.  meals,  case 
management,  persona!  emergency 
response,  and  other  services  te  prevent 
premature  instttutlonatlzatfon  and  assist 


individuals  to  continue  living 
independently. 

Severe  Cost  Burden:  See  Cost  Burden 
>  50%. 

Sheltered:  Families  and  persons 
whose  primary  nightime  residence  is  a 
supervised  publicly  or  privately 
operated  shelter  (e.g.,  emergency, 
transitional,  battered  women,  and 
homeless  youth  shelters:  and 
commercial  hotels  or  motels  used  to 
house  the  homeless).  Sheltered  homeless 
does  not  include  any  individual 
imprisoned  or  otherwise  detained 
pursuant  to  an  Act  of  Congress  or  State 
law. 

Small  Related:  A  household  of  2  to  4 
persons  which  includes  at  least  two 
related  persons. 

Substantial  Rehabilitation: 
Rehabilitation  of  residential  property  at 
an  average  cost  for  the  project  in  excess 
of  $25,000  per  dwelling  unit 

Suppqrtive  Housing:  Housing, 
including  Housing  Units  and  Group 
Quarters,  that  have  a  supportive 
environment  and  includes  a  planned 
service  component. 

Supportive  Service  Need  in  FSS  Plan: 
The  plan  that  PHAs  administering  a 
Family  Self-Sufficiency  program  are 
required  to  develop  to  identify  the 
services  they  wiH  provide  to 
participating  families  and  the  source  of 
funding  for  those  services.  The 
supportive  services  may  include  child 
care;  transportation;  remedial  education; 
education  for  completion  of  secondary 
or  post  secondary  schooling;  job 
training,  preparation  and  counseling; 
substance  abuse  treatment  and 
counseling;  training  in  homemaking  and 
parenting  skills;  money  management, 
and  household  management;  counseling 
in  homeownership;  job  develoyineitt  and 
placemen^.  follow-up  assistance  afbsr 
job  {riacement;  and  other  appropriate 
services. 

Supportive  Services:  Services 
provided  to  residents  of  supportive 
housing  for  the  purpose  of  facilitating 
the  independence  of  residents.  Some 
examples  are  case  management, 
medical  or  psychological  counseling  and 
supervision,  child  care,  transportation, 
and  job  training. 

Tenant  Assistance:  Rental  assistance 
payments  provided  as  either  project- 
based  rental  assistance  or  tenant-based 
rental  assistance. 

Tenant-Based  (Rental]  Assistance:  A 
form  of  rental  assistance  tn  which  the 
assisted  tenant  may  move  from  a 
dwelling  unit  with  a  r^t  te  contmued 
assistance.  The  assistance  is  provided 
for  the  tensnt,  not  for  the  project. 

Total  Vacant  Housing  lAiits: 
UiM>ccupied  year  round  housing  unite. 
(U.S.  Census  (fefinitionj 


Unsheltered:  Families  and  individuals 
whose  primary  nighttime  residence  is  a 
public  or  private  place  not  designed  for, 
or  ordinarily  used  as,  a  regular  steeping 
accommodation  for  human  beings  (e.g., 
the  street,  sidewalks,  cars,  vacant  and 
abandoned  buildings). 

Vacant  A  waiting  Occupancy  or  Held: 
Vacant  year  round  housing  units  that 
have  been  rented  or  sold  and  are 
currently  awaiting  occupancy,  and 
vacant  year  round  housing  units  that  are 
held  by  owners  or  renters  for  occasional 
use.  (U.S.  Census  definition) 

Vacant  Housing  Unit  Unoccupied 
year-round  housing  units  that  are 
available  or  intended  for  occupancy  at 
any  time  during  the  year. 

Very  Low  Income:  Households  whose 
incomes  do  not  exceed  50  percent  of  the 
median  areA  Income  for  the  area,  as 
determined  by  HUD,  with  adjustments 
for  smaller  and  larger  families  and  for 
areas  witb  unusually  high  or  low 
incomes  or  where  needed  because  of 
prevailing  levels  of  construction  costs  or 
fair  market  rents. 

Year  Round  Housing  Units:  Occupied 
and  vacant  bousing  units  intended  for 
year  round  use  (U.S.  Census  definition) 
Housing  units  for  seasonal  or  migratory 
use  aceoxcluded. 

Note:  Term*  not  defined  above  may  be 
defined  in  the  cpecific  tnetructians  for  each 
table.  If  a  term  ia  not  defined,  the  turiadicfion 

is  to  provide  its  own  definition. 

Table  InstructkHW— General  Information 

The  instructions  for  each  table  to  be 
submitted  with  tiie  CHAS  are 
instructioiM  for  the  Fiscal  Year  1962 
submission  only.  On  each  table,  •  s|>ace 
is  provided  to  enter  the  name  of  the 
submitting  jurisdictioa(s)  or  consortium. 
It  is  important  that  this  space  be  fUled  in 
on  ail  9i  the  tables.  Tables  associated 
with  parts  1. 2.  and  3  of  the  CHAS  (ie. 
tables  lA,  and  IB;  tables  2A.2B»2C:  and 
table  3>  provide  s  ^oce  for  identifying 
the  five-year  period  the  CHAS  ie  to 
cover.  For  Fiscal  Year  1982.  jurisdictions 
should  enter  "1902"  through  "1908." 
Similarly,  tables  4/SA  and  &B.  which  are 
to  be  submitted  annually,  baa  a  space 
for  the  fiscal  year  the  tables  arc 
covering. 

Some  of  the  tiMes  are  not  required  to 
be  completed  for  Pisca)  Year  1962  if  • 
jurisdiction  does  ool  have  ready  access 
to  the  data  needed  to  ceraptete  those 
tables.  (See  the  spectfic  kistroctiona  for 
each  (able).  Nonetheless,  to  avoid 
confusion,  jurisdictions  are  to  submit  all 
tablesi.  even  those  tables  where  no 
numesica)  informatioii  is  presented. 
Where  data  are  not  available  for  •  table. 
write  "NO  DATA  AVAILABLE"  across 
the  table  and  Include  those  tables  with 


the  CHAS  submission.  This  will  h 
avoid  a  CHAS  being  disapproved 
because  it  is  thought  to  be  an  incc 
CHAS  submission. 
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Unsheltered:  Families  and  individuals 
whose  primary  nighttime  residence  is  a 
public  or  private  place  not  designed  for, 
or  ordinarily  used  as,  a  regular  sleeping 
accommodation  for  human  beings  (e.g., 
the  street  sidewalks,  cars,  vacant  and 
abandoned  buildings). 

Vacant  A  waiting  Occupancy  or  Held: 
Vacant  year  round  housing  units  that 
have  been  rented  or  sold  and  are 
currently  awaiting  occupancy,  and 
vacant  year  round  housing  units  that  are 
held  by  owners  or  renters  for  occasional 
use.  (U.S.  Census  definition) 

Vacant  Housing  Unit:  Unoccupied 
year-round  housing  units  that  are 
available  or  intended  for  occupancy  at 
any  time  during  the  year. 

Very  low  Income:  Households  whose 
incomes  do  not  exceed  50  percent  of  the 
median  area  Income  for  the  area,  as 
determined  by  HUD,  with  adjustments 
for  smaller  and  larger  families  and  for 
areas  wit^  unusually  high  or  low 
incomes  or  where  needed  because  of 
prevailing  levels  of  construction  costs  or 
fair  market  rents. 

Year  Round  Housing  Units:  Occupied 
and  vacant  bousing  units  intended  for 
year  round  use  (U.S.  Census  definitian) 
Housing  units  for  seasonal  or  migratory 
use  aM-«(ciuded. 

Note:  Terms  nof  defined  above  may  be 
defined  in  the  cpecific  tnctmctions  for  Mch 
table.  If  8  term  is  not  defined,  die  turladiction 
is  to  provide  its  own  definition. 

Table  Instructiona— General  Infonnation 

The  instructions  for  each  table  to  be 
submitted  with  tiie  CHAS  art 
inatructitMM  for  the  Fiscal  Year  1902 
submission  only.  On  each  tabic,  a  space 
is  provided  to  enter  the  name  of  the 
subnutting  jimsdictioa(s)  or  consortium. 
It  is  important  that  this  space  be  Riled  hi 
en  all  «f  the  tables.  Tables  associated 
with  parts  1. 2.  and  3  of  the  CHAS  (Le. 
tables  lA.  and  IB;  tables  2A.  2B.2C:  and 
table  3>  provide  s  space  for  klentifylng 
the  five-year  period  the  CHAS  is  to 
cover.  For  Fiscal  Year  1982.  jurisdictions 
should  enter  "1962"  through  "IMe." 
Similarly,  tables  4/SA  and  5fi.  which  are 
to  be  submitted  annually,  tiaa  a  space 
for  the  r>Bc«l  year  the  tables  arc 
covering. 

Some  of  the  tcMes  are  not  required  to 
be  completed  for  Fiscal  Year  1902  if  • 
jurisdiction  does  no!  have  ready  access 
to  the  data  needed  to  cemplete  these 
tables.  (See  the  spcctfic  insfructiona  for 
each  (able).  Nonetheless,  to  avoid 
confusion.,  jurisdictions  are  to  submit  oil 
tables,  even  those  (abias  where  no 
numerical  information  is  presented. 
Where  data  are  not  available  fere  tabic. 
write  "NO  DATA  AVAJLABLT'  across 
the  table  andtnciude  those  tables  with 


the  CHAS  submission.  This  will  help 
avoid  a  CHAS  being  disapproved 
because  it  is  thought  to  be  an  incomplete 
CHAS  submission. 
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Instructions  for  Table  lA — Housing 
Assistance  Needs  of  Low  and  Moderate 
Income  Households 

Refer  to  Appendix  A,  General 
Definitions  Used  With  The  CHAS.  for 
definitions  of  terms  used  in  this  table. 

General  Instructions 

For  Fiscal  Year  1992,  jurisdictions  are 
required  to  submit  only  a  minimal 
amount  of  data  for  their  current  estimate 
of  need.  Five  versions  of  table  lA  will 
be  required,  one  for  total  low  income 
renter  households  and  one  for  each  of 
four  racial/ethnic  groups.  A  sixth  table 
lA  may  be  needed  for  the  5-year 
projection  of  needs,  if  the  needs  of  total 
low  income  renter  households  are 
expected  to  change  signiHcantly. 

For  jurisdictions  which  have  HAPs, 
table  lA  data  for  lines  1,  7  and  13  under 
columns  A,  B,  C  and  E  must  be  provided 
for  all  low-income  renter  households. 
(Column  D — All  Other  Households 
totals  are  included  in  the  HAP  totals  to 
be  transferred  to  table  lA,  Columns  B 
and  C,  and  thus  it  is  not  necessary  to 
complete  table  lA,  Column  D.)  In 
addition,  separate  table  lA  data  for  line 
13,  columns  A,  B.  C  and  E  must  be 
provided  for  all  racial/ethnic  renter 
households.  Data  for  all  low  income 
renter  households  may  be  obtained  from 
renter  data  for  all  very  low  income  and 
other  low  income  by  family  type 
contained  in  Table  11— Rental  Subsidy 
Needs  of  Lower  Income  Households,  of 
their  most  recent  Housing  Assistance 
Plan  [HAP]  submission;  Data  for  each  of 


four  low  income  racial/ethnic  groups  by 
family  type  may  be  obtained  from  the 
HAP  "Housing  Assistance  Needs" 
narrative  section. 

Jurisdictions  which  have  never 
developed  a  HAP  are  not  required  to 
submit  any  household  needs  data, 
although  they  are  encouraged  to  provide 
estimates. 

Data  contained  in  a  HAP  does  not 
always  parallel  data  sought  in  table  lA 
but  may,  nonetheless,  serve  as  estimates 
of  need  for  Fiscal  Year  1992.  To  the 
extent  that  jurisdictions  have  the 
capability  to  provide  additional  data 
sought  in  table  lA,  they  are  encouraged 
to  do  so. 

SpeciHc  Instructions  (For  Fiscal  Year 
1992  Submission  Only) 

The  jurisdiction  is  to  indicate  whether 
the  data  presented  on  table  lA  is  for  all 
households  or  for  a  racial/ethnic  group 
by  placing  an  "x"  in  the  appropriate  box 
provided  at  the  top  of  the  table.  If  the 
data  is  for  a  racial/ethnic  group,  place 
an  "x"  in  the  box  labeled  "Racial/Ethnic 
Group"  and  specify  the  apphcable 
racial/ethnic  group  in  the  space 
provided.  The  four  racial/ethnic  groups 
for  which  data  must  be  provided  are:  (1) 
Black,  Non-Hispanic;  (2)  American 
Indians  or  Alaskan  Native;  (3)  Hispanic; 
and  (4)  Asian  or  Pacific  Islanders.  (In 
future  years,  data  will  be  provided  by 
HUD,  and  reported  by  jurisdictions,  for 
each  of  5  racial/ethnic  groups.) 

For  data  presented  for  all  households 
the  jiu'isdiction  is  to  indicate  whether 


the  figures  presented  on  table  lA 
represent  its  current  estimate  of  need  or 
its  5-year  projection  of  needs  by  placing 
an  "x"  in  the  appropriate  box  provided. 
For  the  current  estimate  enter  "October 
1, 1991"  in  the  space  provided  for 
current  estimate.  If  using  another  table 
lA  to  present  projected  needs,  enter 
"September  30, 1996"  in  the  space 
provided  for  five-year  projected 
estimate.  (5-year  projected  needs  may 
be  presented  in  the  narrative,  or.  if 
significantly  different  in  several 
categories  of  need,  may  be  presented 
using  a  separate  table  lA.) 

If  using  the  most  recently  submitted 
HAP  table  II— Rental  Subsidy  Needs  of 
Lower  Income  Households  data  as  the 
jurisdiction's  current  estimate  of  need, 
then  take  the  HAP  table  II  figures  from 
the  reference  columns  and  lines  below, 
and  use  those  fig\u«s  for  the  CHAS 
table  lA  columns  and  lines  referenced 
below. 


HAPtabtoll 


CHAS  MM  1A 


Cotumn,  H,  Una  8 

Column,  I,  Line  8 

Column,  J,  Lina  8 

Column,  K,  Line  8 

Column.  H,  Line  10 

Column,  I,  Lin*  10 

Column,  J,  Lin*  10 

Column,  K,  Una  10 

Column,  H,  Una  8+10 
Column.  I,  Lina8-f  10.. 
Column.  J.  Una  8  +  10. 
Column.  K.  Lina  8+10 


Column  A, 
Column  B, 
Column  C, 
Column  E, 
Column  A, 
Columns, 
Column  C, 
Column  E, 
Column  A, 
Column  B, 
Column  C, 
Column  E, 


Linal. 
Unal. 
Linal. 
Unal. 
Una  7. 
Una  7. 
Una  7. 
Una  7. 
Una  13. 
Una  13. 
Una  13. 
Una  13. 
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CHAS Table  IB  (Optional) 
Other  Special  Needs  Population 

Nani*  ol  JuriiOa<on|s)  ot  ConaoftJum 


U.S.  Ovpamiwnt  of  Houalng  and  Ur«an  Davaiopmani 
Olfioa  ol  Community  Planning  and  Davalopmant 


/^5 


Comprehensive  Housing  Affordal>lity  Strategy  (CHAS) 


DRAFT 


JU.  3)1991 


Caiagory 


FiwaVaw  Ranod  (•»«•  kteai  r* ) 
FY  tuouoh  FY 


Houaaholda 


Persons  wi!h 

Disabilttiet 

(A) 


1.  NumtMr  of  Households 


2.       Supportiv*  Housing  Need 


3.       Servce  Needs 


4.  Supportive  Service  Need  Identified 
in  FSS  Plan 


Elderly  with 

Special  Needs 

(B) 


Persons  with 

AIDS 

(C) 


Partci^nu  in  Economic  Indapandence 
and  SeH  Sufftoancy  Programs 


BtUJNQ  COOC  4310-«t-C 


Instructions  for  Table  IB — Sa/ 
Housing  and  Services  Populat 

Special  Defiiution 

Number  of  Househoids:  The 
households  (fhcluding  those  w 
individuals  and  Z  or  more  pen 
are  sharing  living  quarters]  ph 
living  in  group  quarters. 

Refer  to  Appendix  A,  Cenei 
DeHnitions  Used  With  The  O 
additional  definitions  of  termi 
programs  cited  in  this  table. 

General  Instructions 

Optional  Table  IB  provides 
for  estimating  the  need  f«r  sui 
housing  and  services  for  the  p 
with  special  needlk  For  the  ca 
people  with  disabilities,  elder! 
special  needs,  and  persons  wi 
the  table  calls  for  the  estimate 
of  individuals  in  each  categpr 
the  number  of  individuals  wit] 
either  supportive  housbig  or  si 


lormHUtMOOSO  (07'3»/9' 
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Comprehensive  Housing  Affordaljility  Strategy  (CHAS) 


P        JU.  3t  1991 


Fiwa  Yaw  Panod  (amar  ktcair* ) 


HouachoUa 


lerly  with 
:ial  Needs 
<B) 


Paitdqmnu  m  Eoonomic  Independence 
and  Sell  Sufficaancy  Programs 
(0) 
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Instructions  for  Table  IB — Saftp«rtiv«- 
Housing  ana  Services  PopulatioB 

Special  Defiiutku 

Number  of  Househoids:  Tb*  total  of 
households  Pncluding  those  wiih 
individuals  and  2  or  more  perscns  who 
are  sharing  living  quarters)  plus  persons 
living  in  group  quarters. 

Refer  to  Appendix  A,  G«acral 
Definitions  Used  With  The  CHAS,  for 
additional  definitions  of  terms  used,  or 
programs  cited  in  this  table. 

General  Instructions 

Optional  Table  IB  provides  a  format 
for  estimating  the  aee^far  sti|»i»eFtive 
housing  and  services  for  the  population 
with  special  needs.  For  the  categosies  of 
people  with  disabilities,  elderly  with 
special  needs,  and  persons  with.  AIDS,, 
the  table  caUs  for  the  estimated  number 
of  individuals  in  each  category,  and  for 
the  number  of  individuals  with  need  for 
either  supportive  hous^  or  services^  or 


tormHUD-40090  (07'31j9^ 


both.  For  participants  in  Fanidjf  Self- 
SJufTiffiency  (FSS^  and  similar  economic 
independence  programs  operated  by 
^ibik:  HoHsing'  ^eneies,  the  table 
would  provide  an  esttmate  of  the 
number  of  individuals  needing 
supportive  services  as  identified  in  the 
PHAs  FSS  plan. 

Suiiie  potential  resource  agencies  and 
the  client  groups  they  serve  include: 

•  Slate  mental  heafth  agencies  for 
persons  with  chronic  mental  iHness; 

•  State  agencies  of  mental  retardation 
or  State  developmental  dlsabilRies 
councils  for  people  with  developmental 
disabilities: 

•  State  rehabilitation  agencies  or 
State  or  local  Centers  for  Independent 
Living  fiar  people  with  physical 
(Csabilitieac 

•  State  or  arevstencies  on  aging  fiar 
elderly  people; 

•  The  Public  Health  Service's  Center 


for  Disease  Control  for  peraons  with 
AIDS;  and 

•  Public  Housing  Agencies  for 
&iii3ie9  eligi)^  to  pniicipctK  kki^Haty 

Self  Sufficiency  prog»Bi&. 

Specific  Instructions 

Line  1 — ^Enter  the  estimated  number  of 
households  (as  defined  above)  for  each 
of  the  categories  under  columns  A.  B; 
andC 

Lines  2  and  3 — Enter  under  each  of  the 
columns  the  estiiudted  Rttmber  of 
households  from  hoe  1  which  have 
supportive  htmainj?  needs  or  service 
ttMds.  respective^,  under  Columns  A.^ 
B.aadC 

Line  4 — Enter  the  number  of 
participaAts  in  Economic  Independence 
and  Self-SufficieBcy  programs 
administered  by  the  PHA{8)  serving  the 
jurisdiction  who  will  be  provided 
services  identified  in  the  WA's  Family 
Self-Sufficiency  (FSS)  Plan. 
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r«L|*c  Tahio  9A  «J^     '  ^  1991  U.S.  D*p«rtiMnl  of  Howalng  wtd  Urban  D*««lopnMn< 

i,#nMO   tauic  Af\  OflSo»olCo«niT»uniiyPl«»nino«ndD»vrtopm«ot 

Population  and  Minority  Data  comprehensive  Housing  Affordability  Strategy  (CHAS) 


Nam*  ofJufis»a)on(i)  a- Coojcxflum 

Fnw  Vaar  Pafwd  {mtm  kteai  r* ) 
FY                        tirougtiFY 

CStBQOn 

1080  Can  (u*  Data 
(A) 

1990  CaoMM  Data 

or  Cuffant  Ettonata 

(B) 

1.  Total  Population 

2.       Whits  (Non-Hispanic) 

3.       Black  (Non-Hispanic) 

4.       Hispanic  (All  racas) 

atY 

t 

1 

5.       Nativa  Amarican 

0^^ 

6.       Asian  and  Pacific  Islanders 

7.  Group  Quartara 

e.       Institutional ' 

- 

9        Non-lnstitutonal 

1 

10      Housahold  Population 

i 

1 

Instructions  for  table  2A — A 
Inventory  and  Conditions-Pi 
and  Minority  Data 

Refer  to  Appendix  A  Gen 
Definitions  Used  With  The  ( 
definitions  of  terms  vaei  in 

General  Instructions 

The  1990  U.S.  Census  will 
provide  all  the  information  i 
complete  Cohmm  B  of  this  1 
HUD  i&  able  to  provide  that 
jurisdictions  need  only  com] 
A  data,,  which,  ia  currently  a 
from  1980  U.S.  Census  data 
specified  below.  The  provis: 
Column  B  data  is  optional  fi 
Year  1992.  To  the  extent  tha 
jurisdictions  can  provide  19' 
Census  data,  or  current  estii 
on  local  data,  juristfictions  < 
encouraged  to  provide  Colu 
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JS.  D«p*rtmMtl  of  Housing  and  Urban  D*««lapmwM 

3nio«  o(  Contmuniiy  Planning  and  D9V«topm«nt 


Domprehensive  Housing  Affordabitity  Strategy  (CHAS) 

FnwVMrPafiod  ( 
FY 

t«ougi>nr 

mcucOata 
(A) 

1990  CanMM  Data 

or  Currant  Ecbmata 

(B) 

t^hY 

t 

0^'^'^ 

• 

1 

( 
1 

Instructions  for  table  2A — Market 
Inventory  and  Conditions-Populatiaa 
and  Minority  Data 

Refer  to  Appendi^t  A,  General 
Definitions  Used  With  The  CHAS.  for 
deGnitions  of  terms  osed  in  this  taWe. 

General  Instructions 

The  1990  U.S.  Census  will  ultimately 
provide  all  the  information  needed  to 
complete  Column  B  of  this  Table.  Until 
HUD  i&  ahLa  ta  pcavids  that  data. 
jurisdictieBS  need  orAy  complete  Cdlimm 
A  data^  which  is  currently  available 
from  1960  U.S.  Census  data  sources,  as 
specified  below.  The  provision  of 
Column  B  data  is  optional  for  Fiscal 
Year  1992.  To  the  extent  that 
jurisdictions  can  provide  1990  U.S. 
Census  data,  or  current  estimates  based 
on  local  data,  jurisdictions  are 
encouraged  to  provide  Coliunn  B  data. 


SpeclHc  Instructions 

The  foflowinj  instmctions  provide 
readily  available  1980  Census  resource 
pi^lications  where  required  information 
may  be  found.  Oted  Census  publication 
titles  and  publication  numbers  are 
generally  published  separately  for  each 
State. 

Column  A.  Lines  1  and  10 — ^Total 
Population  (Line  1),  and  Household 
Population  (Line  10),  for  places  of  1,000 
0£  more  and  for  counties  may  be  found 
in  U.S.  Census  publication  "General 
Population  Characteristics  (PCaO-l-B).'* 
table  14. 

Lines  2  through  6 — Use  the  data 
providied  for  the  non-Hispanic  portions 
of  White.  Black,  Native  American,  and 
Asian  PaciGc  Islanders,  as  well  as  the 
data  for  Persons  of  Spanish  Origin,  as 
found  for  places  of  2.500  or  more  and  for 
comities  in  U.S.  Census  publication 


"General  Social  and  Economic 
Characteristics  (PO©-!-^"  labfe  5ft 
Lines  7, 8.  and  ft— The  U.S.  Census 
report  "Persons  in  hrstrt^tions  and  Otber 
Group  Quarters"  (PC80-2^-4D^  providn 
data  for  persons  in  group  qoarters  by 
institutional  and  non-institubonal 
population.  Table  41  in  that  report 
identifies  the  number  of  inmates  of 
institutions  and  non-institutional 
persons  for  counties,  and  places  and 
towns  of  2,500  or  more  (with  1.000  or 
more  in  group  quarters)^ 

Note:  1990  U.S.  Census  population  data  for 
racial/ethnic  groups,  gronp  qusrtera 
(institutional  and  nor^mstifufion»!)  and 
ROuscnQlds  ar^  dcia^  rBicosco  on  a  shoic  oy 
State  basis  in  tape  knm  is  STF  lA.  Tables  PI. 
P9.  PlO  and  Pis  contain  these  daU.  Where 
the  data  are  available  in  tape  form,  aitd  the 
jurisdicllon  can  gain  access  to  the  data,  it 
may  use  those  data  to  complete  Column  E 
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CHAS  Table  2B  ^  /  5  1991 

Market  and  Inventory  Conditions 


us.  OapartmMM  ol  HoiMtng  and  Urbm  0*w*lopniMil 
OMm  ol  Community  Planning  and  DoMBtopmem 


Housing  Stock  Inventory 

Comprehensive  Housing  Aflordability  Strategy  (CHAS) 

Nan<«  0'  Jon«*eDon(»)  Of  Co<i«>fBom 

Fw*  Vmt  P»noa  {tnmi  turn'  rr> ) 
FY.                            twugbFY 

C»iwlian* 

n  1«            Cen»o« 

IJ  Cunent  Ertimaf  a»  o<  (anirdaM) 

Caiioonr 

Total 
(A) 

Oorl  be^oomc 
(B) 

9    tiM  ihBI  II  !■>  ■ 

S  OVUrvOrvV 

(C) 

3  ormora  bedroom* 
(0) 

1.  Total  YMT-Round  Housing 

2.      Total  Occupied  Units 

3            Rcnt«r  Occupied  Units 

4                Needing  Rehab 

-.« 

k 

5                Not  Rehabbabie               1 

nt^^' 

^  1 

6            Owner  Occupied  Units 

V* 

7                Needing  Rehab 

1 — 

1 

8                Not  Rehabbabie               1 

/ 
1 

9.  Iota!  Vacant  Units                          *                                      '.         . 

1 

10.         For  Rem                               i 

11. 

12. 


Needing  Rehab 


Not  Rehabbabie 


13 
14 


For  Sa!e 


Needing  Rehab 


15 

Not  Rehabbabie 

• 

16 

Awaiting  Occupancy  or  Held  '                                      ! 

1                                    ! 

I 

1 

17 

Other 

1 

1 

Instructions  for  Table  2B—A 
Inventory  Conditions — Horn 
Inventory 

Refer  to  Appendix  A,  Gen 
Definitions  Used  With  the  C 
deHnitions  of  terms  used  in 

General  Instructions 

For  the  Fiscal  Year  1992,  j 
are  only  required  to  complel 
for  their  estimate  of  current 
stock  conditions.  Most  of  thi 
information  needed  to  comp 
A  can  be  obtained  from  the 
jurisdiction's  most  recently : 
HAP.  Column  A,  Lines  5, 8, ' 
should  be  completed  based 
estimates  of  the  number  of  \ 
are  in  such  poor  condition  tl 
possibly  be  rehabilitated.  Li 
17  are  not  to  be  filled  in.  Thi 
required  are  data  contained 
Table  I — ^Housing  Stock  Coi 
the  HAP.  The  HAP  can  be  u 
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Fwa  Vmt  Hnoa  (tniar  Im«  yr*.) 
FY.                            twugbFY 

ChMkon* 

n  1«            C*n«u» 

[j Cunvni Ecbmata ••  ol  (amrdaM) 

.       . 

(C) 

(B) 

3  or  mor«  bodroomt 
(D) 

^4 

L-f 

-jt^W 

^  1 

J^ 

t 

/ 
1 

t 

I 

1 

• 

1 

1 

1 

Instructions  for  Table  2B — Market  and 
Inventory  Conditions — Housing  Stock 
Inventory 

Refer  to  Appendix  A.  General 
Definitions  Used  With  the  CHAS.  for 
definitions  of  terms  used  in  this  table. 

General  Instructions 

For  the  Fiscal  Year  1992.  jurisdictions 
are  only  required  to  complete  Column  A 
for  their  estimate  of  current  housing 
stock  conditions.  Most  of  the 
information  needed  to  complete  Column 
A  can  be  obtained  from  the 
jurisdiction's  most  recenUy  submitted 
HAP.  Column  A,  Lines  5.  8. 12  and  15 
should  be  completed  based  on  best 
estimates  of  the  number  of  units  which 
are  in  such  poor  condition  they  cannot 
possibly  be  rehabilitated.  Lines  16  and 
17  are  not  to  be  Hlled  in.  The  data 
required  are  data  contained  in  part  I, 
Table  I — ^Housing  Stock  Conditions,  of 
the  HAP.  The  HAP  can  be  used  to 


estimate  total  housing  stock,  even 
though  the  HAP  does  not  contain  data 
which  can  be  used  to  complete  lines  16 
and  17,  which  in  future  years  will  be 
included  in  total  housing  unit  coimts. 
Those  figures  will  be  provided  to 
jurisdictions  when  1990  Census  data  is 
provided. 

jurisdictions  are  encouraged  to 
provide  data  by  bedroom  size  (Columns 
B,  C  &  D)  if  such  data  are  available  to 
them. 

Specific  Instructions 

If  using  the  most  recently  submitted 
HAP  part  L  Table  I— Housing  Stock 
Conditions  data  as  the  jurisdiction's 
current  estimate  of  housing  stock 
inventory,  then  take  the  HAP  table  I 
figures  and  utilize  those  figures  for  the 
CHAS  table  2B,  Column  A  as 
referenced  below. 


CHASTaUe2B 


HAPTlMal 


Una  7,  Column  A                >  Una  6.  Column  E 

Una  14.  Column  A              >  Una  6,  Column  Q 

Una  4.  Column  A                >  Una  7,  Column  E 

Una  11.  Column  A              >  Una  7.  Column  Q 

Una  3.  Column  A,  antar  ttw  aum  ol  Una  7.  Columna 

^w«da 

Una  6.  Column  A,  antar  tha  aum  ol  Una  6,  Columna 

AWKlC. 

Una  10,  Column  A,  antar  tha  aum  ol  Una  7, 

Columna  B  and  D. 

Una  13,  Column  A,  antar  tha  aum  ol  Una  6, 

Columna  B  aid  D. 

Onca  tha  aboM  llguraa  hawa  baen  "tranaiarTed" 

from  tha  HAP  to  CHAS  Tabia  26,  compMa  tha 

loam^  Inaa  undar  Column  A  ol  CHAS  TaUa  2B: 

CHAS  Tabia  2B,  Column 

A 
Una  1— Entar  tha  aum  ol  Hnaa  2  and  9. 

Una  2-Enlar  tha  aum  ol  Inaa  3  and  «. 

UnaS-EnlarthaaumollnaaiOand  13. 

Unea  16  wtd  17-Oo  nol  antar  a  numbar. 

Note:  To  the  extent  feasible,  jurisdictions 
are  requested  to  provide  the  information  for 
Column  A,  Lines  5, 8, 12  and  15. 
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Assisted  Housing  Inventory 


vs.  0*p«rtin*fM  el  Hetning  and  Urban  0»v*k>pm*M 
OMo*  eH  Communtf/  nanntng  and  Oawwtopmant 

Comprehensive  Housing  Aflordability  Strategy  (CHAS) 


N»m«  •(  JynMie»on(t»  Of  OontOflum 

Fw*V«ar«»<iOd  (•ni»'«Ma<rr*< 
FV                                      •VOUQT'FV 

-    ■ 

C««rant  EnmaM  at  ol  (aniar  dawi 

Total  Stock  and  ln>«nto»v 

Ci^Oory 

(A) 

sno 

Oor  Ibadroomt 
(C) 

2  bsvoofiw 
(D) 

3bf  fnora  badfoofns 
(E) 

1.  ProiMtBaMd 

{ 

< 

2        Pubic  Housing 

..^.                                 i 

3        Swaon  202 

[ 

I 

SactonS 


OhwHUO 


FmHA 


7.  Tanant  BiMd 
Tanarrt  Aasistanca 


^ 


ir^ 


Secton  6 


9        Other  Staielocal 

lO.ftomaownar 
Asslstanca 


wujNO  cooe  42ia-oi-«i 


tomiHUIMOOM  (S/lfrgi 


Instructions  for  Table  20—J 
Housing  Inventory 

Refer  to  Appendix  A.  Gen 
Definitions  Used  With  The  ( 
definitions  of  terms  used  in 

General  Instructions 

Data  on  existing  assisted 
units  in  a  jurisdiction  is  cun 
refined  by  HUD  and  will  be 
HUD  in  future  years.  It  is  ur 
data  will  be  made  available 
time  for  a  jurisdiction's  use 
the  Fiscal  Year  1992  CHAS. 
extent  data  on  assisted  houi 
can  be  readily  obtained  froi 
sources,  such  as  from  the  lo 
serving  the  jurisdiction,  jurii 
asked  to  provide  that  data  i 

Specific  Instructions 

Begin  by  completing  lines 
for  each  of  the  columns.  (Lii 
sum  of  lines  2  through  6  for 
columns.) 

Line  2~-Public  Housing.  I 
the  appropriate  columns  the 
housing  units  assisted  throu 
income  public  housing  prog 
the  U.S.  Housing  Act  of  193! 

Line  3— Section  202.  Ente 
of  units  assisted  through  no 
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FY 

•ifOuQ^FV 

- 

C««r«ni  Enmai*  M  el  (aniar  dawi 

il  Stock  and  Invwnlory 

Oor  Ibadroomt 
(C) 

2  bSwTOOfTO 

(D) 

{E» 

{ 

< 

1 

. 

tw<^ 

n^^ 

V 

.. J 

Instructions  for  Table  2C— Assisted 
Housing  Inventory 

Refer  to  Appendix  A,  General 
Definitions  Used  With  The  CHAS.  for 
definitions  of  terms  used  in  this  table. 

General  Instructions 

Data  on  existing  assisted  housing 
units  in  a  jurisdiction  is  currently  being 
refined  by  HUD  and  will  be  provided  by 
HUD  in  future  years.  It  is  unlikely  such 
data  will  be  made  available  by  HUD  in 
time  for  a  jurisdiction's  use  in  preparing 
the  Fiscal  Year  1992  CHAS.  To  the 
extent  data  on  assisted  housing  units 
can  be  readily  obtained  from  local 
sources,  such  as  from  the  local  PHA 
serving  the  jurisdiction,  jurisdictions  are 
asked  to  provide  that  data  in  table  2C. 

Specific  Instructions 

Begin  by  completing  lines  2  through  6 
for  each  of  the  columns.  (Line  1  is  the 
sum  of  lines  2  through  6  for  each  of  the 
columns.) 

Line  2 — Public  Housing.  Enter  under 
the  appropriate  columns  the  number  of 
housing  units  assisted  through  low 
income  public  housing  programs  under 
the  U.S.  Housing  Act  of  1937. 

Line  3— Section  202.  Enter  the  number 
of  units  assisted  through  non-profit 


sponsors  and  made  available  to  elderly 
and  handicapped  individuals  under 
section  202  of  the  U.S.  Housing  Act  of 
1959.  Also  include  assisted  units 
provided  under  section  811  of  the 
National  Affordable  Housing  Act. 

Line  4 — Section  8.  Enter  the  number  of 
units  assisted  through  housing 
developed  under  the  section  8  New 
Construction,  Substantial  Rehabilitation. 
Moderate  Rehabilitation  and  project- 
based  certificate  programs.  Do  not 
include  section  8  rental  assistance 
provided  in  section  202  projects;  section 
8  certificate  or  voucher  assistance;  or 
section  8  rental  assistance  provided 
through  other  HUD  programs  (see  line 
5). 

Line  5— Other  HUD.  Enter  the  number 
of  units  assisted  through  housing 
developed  under  the  section  236  and 
section  221(d)(3]  Below  Market  Interest 
Rate  (BMIR)  programs,  and  under  the 
Rent  Supplement  program. 

Line  6—FmHA.  Enter  the  number  of 
units  assisted  through  housing 
develop.ed  under  the  section  515 
program  of  the  Fanners  Home 
Administration. 

Linel — Project-Based  Tenant 
Assistance.  Sum  lines  2  through  6  for 
each  of  the  columns. 


Next  complete  lines  8  and  9.  (Line  7  is 
the  sum  of  lines  8  and  9  for  each  of  the 
columns.) 

Line  8 — Section  8  Enter  the  number  of 
famiUes  currently  receiving  tenaent- 
based  rental  assistance  under  the 
section  8  certificate  and  voucher 
programs.  Do  not  include  project-based 
certificates. 

Line  9 — Other.  Enter  the  number  of 
families  ciurently  receiving  tenant- 
based  rental  assistance  through  housing 
programs  other  than  section  8  (e.g.. 
State-funded  programs  that  offer 
assistance  comparable  to  that  of  section 
8  certificates  or  vouchers). 

Line  7— Tenant-Based  Tenant 
Assistance.  Sum  lines  8  and  9  for  each 
of  the  columns. 

Line  10— Homeowner  Assistance, 
Enter  the  number  of  homeowners  with 
current  assistance  being  provided 
through  interest  subsidies  or  other 
comparable  subsidies  under  HUD's 
section  235  program,  or  under  the 
section  502  program  administered 
through  the  Farmers  Home 
Administration. 
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Instructions  for  Table  3-5-year 
Priorities  for  Assistance  to  Very  emtf 
Other  Low-Income  Persons  for  FY  t982 

Refer  to  Appendix  A,  General 
Definitions  Used  With  The  CHAS.  for 
definitions  of  terms  used  in  this  tabte. 

General  Instructions 

The  jurisdiction's  relative  priorities 
are  to  be  developed  by  weighing  the 
severity  of  seeds  for  assistance  among 
all  groups  and  subgroups,  including  the 
relative  need  between  very  low-incoine 
and  other  low-income  persons.  Priorities 
are  not  to  be  established  separately  for 
very  low-income  and  other  low-tncome 
persons.  The  establishment  of  priorities 
will  emerge  based  on  many 
considerations,  among  them  the 
jurisdiction's  analysis  of  its  housing 
stock  and  market  conditions,  its 
analysis  of  the  relative  housing  needs  of 
its  very  low  and  other  low-income 
families,  and  its  assessment  of  the 
resources  likely  to  be  available  over  the 
five  year  period. 


Based  on  the  jurisdiction's  overall 
priorities,  it  is  to  identify  on  table  3  the 
relative  priority  ("first"  "second."  oe 
"third")  it  will  give  in  providing  various 
types  of  assistance  to  renters, 
homeowners,  homeless  persons  and 
other  persons  with  special  need*  over 
the  five  year  CHAS  period.  In 
establishing  its  five  year  priorities,  the 
jurisdiction  must  consider  not  only  who 
among  the  varkius  categories  of  tow- 
income  households  are  most  in  need  of 
these  housing  activities,  but  also 
determine  which  of  these  activities  wiH 
best  meet  the  housing  needs  of  the 
identified  households. 

Because  the  purpose  of  the  table  is  to 
be  used  to  distinguish  relative  priorities, 
it  is  not  acceptable  to  assign  "&st" 
priority  consideration  to  every  group. 

The  j^sdiction's  narrative  ia  to 
thoroughly  discuss  the  assignment  of 
priorities. 

Specific  Instructions 

For  table  3,  lines  1  through  10,  enter 
the  relative  priority  to  be  given  over  the 


5-year  CHAS  period  to  each  of  the 
household  types  and  persons  designated 
in  Columns  A  through  H.  Enter  snder 
the  appropriate  column  the  number  "1" 
for  "first  priority  consideration,"  the 
nomber  "2"  for  "second  priority 
consideration,"  or  '3"  for  "third  priority 
consideration."  The  number  "O"  should 
be  entered  in  the  appropriate  box(es) 
where  the  jurisdiction  does  not 
anticipate  providing  assistance  to  fund 
one  or  more  of  the  activities  listed  and/ 
or  one  or  more  of  the  family  types 
displayed.  The  narrative  must  discuss 
the  basis  for  not  assignmg  a  priority  to 
any  of  the  categories  for  which  a  "0"  is 
entered. 

The  jurisdiction  may  indude 
modifications  to  housing  to 
accommodate  special  needs  of  elderly  or 
people  with  disabilities  as  moderate 
rehabilitation  (line  1). 

No  entries  are  to  be  made  in  shaded 
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Instructions  for  Table  4/5 A — 
Anticipated  Resources  and  Plan  for 
Investment 

Note:  The  FY  1992  CHAS  Submission  Table 
4/5A  for  Anticipated  Resources  and  Plan  for 
Investment  has  been  Revised  from  Previous 
Draft  Instructions. 

Special  DeRnitions 

Acquisition:  (Column  D)  For  purposes 
of  completing  table  3,  acquisition  means 
acquisition  of  standard  housing  only, 
with  no  expectation  of  other  listed 
activities  being  carried  out  in 
conjunction  with  the  acquisition.  Where 
acquisition  is  intended  to  be  carried  out 
in  conjunction  with  another  activity 
(e.g..  rehabilitation],  the  amount 
expected  to  be  committed  for  the 
acquisition  should  be  included  under  the 
activity  column  of  the  associated  other 
activity.  For  example,  a  property  is 
expected  to  be  acquired  and 
rehabilitated;  the  amount  of  funds 
expected  to  be  committed  for  both 
acquisition  and  rehabilitation  should  be 
entered  under  Column  C — 
Rehabilitation. 

Committed:  Funds  that  are  set  aside 
for  a  specific  project  usually  through  a 
binding  legal  agreement.  The 
instructions  below  elaborate  on  what  is 
meant  by  committed  for  the  various 
activities  for  which  funding 
commitments  are  expected  to  be  made. 

Operating  Costs:  (Column  J)  Costs  to 
carry  out  the  actual  operations  of  a 
project,  such  as  electricity,  rent  and 
utilities.  Funds  expected  to  be 
committed  for  operating  costs  are  only 
to  be  provided  for  those  listed  programs 
which  are  unshaded  under  Column  ] — 
Operating  Costs. 

Ceneral  Instructions 

For  table  4/5A,  "resources  anticipated 
to  be  committed  during  the  fiscal  year" 
means  the  anticipated  commitment  of 
funds  to  a  specific  identifiable  project 
and  not  just  a  block  of  funds  that  have 
been  committed  or  obligated  to  a 
subrecipient.  which  will,  in  turn,  provide 
those  funds  to  individual  owners  for 
specific  projects.  Further,  "project"  may 
refer  to  a  multifamily  project  or  a  single 
family  home.  Following  are  some 
examples  to  help  clarify  what 
"committed"  means  for  different  types 
pf  projects  or  activities: 

(a)  Rehabilitation  or  new  construction 
of  a  privately  owned  project  A  written 
legally  binding  agreement  is  signed 
between  the  jurisdiction  (or  other 
administering  entity]  and  the  owner 
under  which  the  jurisdiction  (or  other 
entity)  agrees  to  provide  assistance  to 
the  owner  of  an  identifiable  project  that 
can  be  expected  to  start  construction 
within  a  reasonable  period  of  time. 


(b)  Rehabilitation  or  new  construction 
of  a  publicly  owned  project:  The  Project 
Set-Up  Report  is  submitted  under  a  HUD 
Cash  and  Management  Information  (C/ 
MI)  system  which  identifies  a  specific 
project  that  will  start  construction 
within  6  months  of  receipt  of  the  Project 
Set-Up  Report.  If  Project  Set-Up  Reports 
are  not  required,  such  other  public 
document  or  action  is  completed  that 
identifies  an  amount  of  funds  to  be 
provided  for  the  rehabilitation  or 
construction  of  the  project. 

(c)  Acquisition:  A  written  legally 
binding  agreement  (i.e..  a  contract  for 
sale]  is  signed  between  the  jurisdiction 
(or  other  administering  entity]  and  the 
project  owner  under  which  the 
jurisdiction  (or  other  entity]  agrees  to 
provide  funds  to  the  owmer  for  the 
purchase  of  the  project  that  can  be 
expected  to  be  accomplished  within  a 
reasonable  period  of  time  and  the  owner 
agrees  to  transfer  title  within  a 
reasonable  period. 

(d)  Tenant-based  rental  assistance: 
The  jurisdiction  (or  other  administering 
entity]  has  entered  into  a  rental 
assistance  contract  with  the  owner  or 
the  tenant  to  provide  the  assistance. 

(e)  First-time  home  buyer  assistance: 
A  written  legally  binding  agreement  (i.e., 
a  contract  for  sale]  is  signed  between 
the  jurisdiction  or  other  administering 
entity  and  the  proposed  home  buyer 
under  which  the  jurisdiction  (or  other 
entity]  agrees  to  provide  assistance  to 
the  home  buyer  for  the  purchase 
(whether  conditional  or  otherwise)  of 
the  property  that  can  be  expected  to  be 
accomplished  within  a  reasonable 
period  of  time. 

All  dollar  amounts  should  be  rounded 
to  the  nearest  thousand  dollars  for  this 
table.  Thus,  $829,247  would  be  reported 
as  829. 

Cells  have  been  shaded  for  individual 
Federal  programs  where  information  is 
not  desired,  or  where  the  general 
funding  activity  is  not  an  eligible 
activity  for  the  specific  program  listed. 
For  State,  local  and  private  funding 
sources,  if  an  activity  is  not  an  eligible 
activity  under  the  specified  program, 
enter  "N/A"  in  the  cell.  For  all  other 
unshaded  cells,  enter  "0"  where  no 
funds  will  be  committed  for  a  particular 
activity. 

Optinal  Worksheet  4  may  be  used  by 
the  jurisdiction  in  deriving  the  figures  to 
be  entered  under  Columns  A  and  B. 
Worksheet  4  is  not  to  be  submitted  to 
HUD. 

Specific  Instructions — Funding 
Source.  This  column  lists  various  funds 
available  to  a  jurisdiction  by  category. 
The  first  category.  "Federal  funds 
awarded  or  to  be  awarded  to 
jurisdiction,"  is  broken  down  into 


housing  programs  and  homeless 
programs.  On  lines  7  and  8,  "Other."  the 
jurisdiction  is  to  specify  any  funds 
available  for  affordable  housing  through 
programs  other  than  those  listed. 
Especially  in  the  early  years  of 
completing  this  form,  jurisdictions  may 
have  funds  available  from  other 
programs  that  have  been  terminated, 
such  as  the  Rental  Rehabilitation 
Program  (RRP).  Jurisdictions  with  funds 
available  from  a  prior  year  RRP  or  other 
terminated  programs  should  include 
them  in  the  spaces  provided  for  "other" 
programs.  If  there  is  not  sufficient  space 
to  hst  all  other  programs,  the  jurisdiction 
should  list  the  additional  programs  at 
the  bottom  of  the  last  page  of  the  table 
or  append  a  separate  page. 

For  line  9,  "Subtotal,  Housing,"  sum 
the  amounts  for  lines  1  through  8  for 
each  column.  Remember  to  add  in  funds 
from  any  other  programs  that  may  have 
been  listed  at  the  bottom  of  the  last  page 
or  appended  on  a  separate  page. 

For  line  18,  enter  the  sum  of  lines  10 
through  17  for  each  column.  For  line  19, 
enter  the  sum  of  lines  9  and  18  for  each 
column. 

The  second  category  of  Federal  funds, 
on  page  2  of  table  4/5A,  is  for  funds  that 
are  "awarded  or  to  be  awarded  to  other 
entities."  Most  of  the  line  items  are  self- 
explanatory  and/or  ai'e  well  known 
programs.  However,  there  are  a  few  that 
are  abbreviated.  These  are  defined  in 
appendix  A,  General  Definitions  Used 
With  The  CHAS.  For  line  39,  enter  the 
sum  of  line  20  through  38.  For  line  40. 
enter  the  sum  of  lines  19  and  39. 

Identify  in  lines  41.  42,  and  43  the  total 
amount  of  funds  from  State,  local  and 
private  funding  sources  available  for 
affordable  housing  under  "FUIWING 
SOURCE/NON-FEDERAL  FUNDS"  on 
page  3  of  table  4/5A.  Enter  in  the 
appropriate  columns  the  funds  for  each 
such  funding  source.  For  line  44,  enter 
the  sum  of  lines  41,  42,  and  43  for  each 
column.  For  line  45,  enter  the  sum  of 
lines  40  and  44  for  each  column. 

Column  A.  Enter  the  amount  of  funds 
that  are  expected  to  be  available  during 
the  Federal  fiscal  year  for  each  program 
under  the  FUNDING  SOURCE  column. 
This  amount  is  the  sum  of  what  was 
available  and  not  committed  as  of 
October  1  of  the  latest  Federal  fiscal 
year  and  what  is  anticipated  to  become 
available  during  the  current  Federal 
fiscal  year  (October  1  through 
September  30).  This  should  include 
anticipated  appropriated  funds  as  well 
as  any  anticipated  program  income.  For 
example,  for  the  CHAS  to  be  submitted 
October  31, 1991,  add  the  amount  of 
funds  available  and  not  committed  as  of 
October  1, 1991  and  the  amount 
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anticipated  to  be  made  available 
betweea  October  1. 1991  and  Septonber 
30, 1992.  if  Worksheet  4  ia  used,  die 
amounts  in  column  C  of  Worksheet  4 
should  be  entered  in  column  A  of  table 
4/5A. 

For  CDBG  (line  5).  indicate  the  total 
amount  of  all  funds  (not  just  those 
allocated  for  housing  activities)  duit  are 
available  and  not  committed  to  specific 
local  projects. 

For  line  0,  DOE  and  Other  Eaetgy 
Programs,  enter  the  amount  of  fimds 
available  through  the  D^wrtraent  of 
Energy  or  other  Federal  program  funding 
•oorces  expected  to  be  committed  to 
improve  energy  efficiency  of  housmg. 

For  line  la  CDBG  (Homeless),  enter 
only  the  amount  of  O^BG  funds 


expected  to  be  committed  to  assist  the 
hondess. 

Colanm  B.  Of  the  anMMUits  available 
in  Column  A,  indicate  by  program,  the 
amount  of  funds  estimated  to  be 
committed  to  specific  projects  during  the 
current  Federal  fiscal  year.  If  no  fiinda 
will  be  committed,  enter  "a" 

For  CDBG  (line  5).  enter  the  amount 
estimated  to  be  committed  for  all 
affordable  housing  except  for  homeless 
programs  or  activities,  llie  amount  of 
CDBG  funds  to  be  committed  for 
homeless  activities  is  to  be  entered  on 
line  10. 

For  line  8.  DOE  and  Other  &iergy 
Programs,  enter  the  amount  of  ftuids 
available  throogli  the  Department  of 
Eno^  or  other  Federal  program  funding 


sources  expected  to  be  committed  to 
improve  energy  efficiency  jf  housing. 

For  line  10,  CDBG  (Homeless),  enter 
only  the  amount  of  CDBG  funds 
expected  to  be  committed  to  aasist  the 
homeless. 

Columns  C  Through  J.  Enter  in  each 
unshaded  column,  for  each  funding 
source  for  which  there  is  an  entry  in 
Column  B,  a  specific  dollar  amount.  "0," 
or  "N/A."  as  appropriate.  Leave  no 
unshaded  cell  blank  (unless  there  is  no 
entry,  or  a  "0"  in  Column  B).  The  sxun  of 
all  entries  in  Column  C  through  }  should 
equal  the  amount  in  Coloma  B. 
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sources  expected  to  be  committed  to 
improve  energy  efSkaency  jf  housing. 

For  line  10,  CDBG  (Homeless),  enter 
only  the  amount  of  CDBG  funds 
expected  to  be  committed  to  aastst  the 
homeless. 

Columns  C  Through  J.  Enter  in  each 
unshaded  column,  for  each  funding 
source  for  which  there  is  an  entiy  in 
Column  B,  a  ^>ecific  dollar  amount.  "0," 
or  "N/A"  as  appropriate.  Leave  no 
unshaded  cell  blank  (unless  there  is  no 
entry,  or  a  "0"  in  Column  B).  The  sum  of 
all  entries  in  Column  C  through  {  should 
equal  the  amount  in  Coiumn  B. 
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Optional  Worksheet  4 — Anticipated 
Resources 

Optional  Worksheet  4  is  not  to  be 
provided  to  HUD.  It  is  provided  for 
those  jurisdictions  which  wish  to  use  it 
to  help  them  complete  table  4/5A. 
Instruction  for  table  4/5A  may  be 
referred  to  in  using  this  Worksheet. 
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Instructions  for  Table  SB — Annual 
Goals  for  All  Families  To  Be  Assisted 

Special  Definitions 

Section  215    Goals  (Affordable 
Housing) 

1.  Rental  Housing:  A  rental  housing 
unit  is  considered  to  be  an  affordable 
housing  unit  if  it  is  occupied  by  a  low 
income  family  or  individual  and  bears  a 
rent  that  is  the  lesser  of  (1)  the  Existing 
Section  8  Fair  Market  Rent  (FMR)  for 
comparable  units  in  the  area  or,  (2)  30 
percent  of  the  adjusted  income  of  a 
family  whose  income  equals  65  percent 
of  the  median  income  for  the  area.  An 
exception  is  for  those  cases  where, 
depending  on  the  prevailing  market 
conditions,  HUD  specifically  establishes 
higher  or  lower  FVIRs  for  a  jurisdiction. 

2.  Homeownership: 

(a)  Housing  that  is  for  purchase  (with 
or  without  rehabilitation)  qualifies  as 
affordable  housing  if  it  (1)  is  purchased 
by  a  low-income,  first-time  homebuyer 
who  will  make  the  housing  his/her 
principal  residence;  and  (2)  has  a  sale 
price  which  does  not  exceed  the 
mortgage  limit  for  the  type  of  single 
family  housing  for  the  area  under  HUD's 
single  family  insuring  authority  under 
the  National  Housing  Act. 

(b)  Housing  that  is  to  be  rehabilitated, 
but  is  already  owned  by  a  family  when 
assistance  is  provided,  qualifies  as 
affordable  if  the  housing  (1)  is  occupied 
by  a  low-income  family  which  uses  the 
housing  as  its  principal  residence,  and 
(2)  has  a  value,  after  rehabilitation,  that 
does  not  exceed  the  mortgage  limit  for 
the  type  of  single  family  housing  for  the 
area,  as  described  in  2(a)  above. 

Note:  These  definitions  apply  for  CHAS 
purposes,  regardless  of  the  Federal,  State  or 
local  funding  source,  i.e.,  even  if  the  unit  is 
not  assisted  with  HOME  funds.  Rental  and 
homeownership  projects  assisted  with  title  II, 
HOME  program  funds  are  subject  to 
"affordable  housing"  requirements,  as 
contained  in  S  92.252  (rental  housing)  and 
S  92.254  (homeownership  housing)  of  24  CFR 
part  92,  which  define  "afi'ordable  housing"  for 
purposes  of  the  HOME  program. 

Refer  to  Appendix  A,  General 
Definitions  Used  With  the  CHAS.  for 
deHnitions  of  additional  terms  used  in 
this  table.  It  is  particularly  important  to 
refer  to  the  definitions  provided  for  the 
different  types  of  households  (i.e.. 
"elderly."  "small-related."  and  "large- 
related  households"). 

General  Instructions 

The  jurisdiction  shall  enter  on  table 
5B  the  estimated  number  of  families  to 
be  assisted  through  the  provision  of 
housing  or  supportive  services.  Of  those 
families,  the  jurisdiction  shall  estimate 
the  number  to  be  provided  housing  that 


Vvill  meet  the  above  definition  of 
"affordable  housing"  (section  215  goals). 

Estimates  of  the  nimiber  of  families 
assisted  should  be  limited  to  those 
families  who  are  either  homeowners  or 
renters,  and  who  will  be  assisted  with 
HUD  funds  (alone  or  in  combination 
with  other  funds)  which  can  reasonably 
be  expected  to  be  committed  in  the 
coming  Federal  fiscal  year.  Federal 
funds  expected  to  be  committed  during 
the  year  are  those  Federal  funds 
identified  in  table  4/5A  Column  B 
"Expect  to  Commit." 

The  jurisdiction  shall  include  families 
that  will  receive  assistance  as  a  result  of 
projects  or  activities  for  which 
commitments  are  expected  to  be  made 
during  the  covered  year,  even  though  the 
project/activity  may  not  be  completed 
(and  actual  assistance  provided  to  the 
family]  until  after  the  end  of  the  Federal 
fiscal  year.  Conversely,  the  jurisdiction 
should  not  include  families  to  be 
assisted  by  activities  for  which  funding 
commitments  were  made  prior  to  the 
beginning  of  the  covered  fiscal  year,  and 
which  are  not  shown  in  Column  B  of 
table  4/5A. 

The  total  number  of  families  expected 
to  be  assisted  is  to  be  provided  by: 

•  Income  group  (i.e..  very  low- 
income — line  1.  other  low-income —  7, 
and  other  income — line  14);  and 

•  Housing  type  (i.e..  renters — Column 
C  through  Column  F;  and  homeowners, 
both  existing  homeowners — Column  H. 
and  first-time  homebuyers — Columns  I 
and  I). 

For  all  families  expected  to  be 
assisted  (Column  B)  the  jurisdiction 
must  estimate  in  Column  A  the  number 
of  "very  low-income"  and  "other  low- 
income"  families  which,  based  on  fanjily 
income  and  housing  cost,  will  meet  the 
section  215  "affordable  housing" 
criteria. 

All  goals  for  low-income  renters  and 
homeowmers  in  lines  2  through  6  (very 
low-income)  and  lines  8  through  12 
(other  low-income)  are  to  be  broken  out 
by  the  type  of  assistance  expected  to  be 
provided. 

Shaded  areas  are  not  to  be  filled  in. 

The  sum  of  the  numbers  entered  on 
each  line  under  Column  G  (Total 
Renters)  and  Column  K  (Total 
Homeowners]  should  always  equal  the 
number  entered  under  Column  B  (Total 
Goals).  However,  since  some  families 
assisted  may  receive  more  than  one 
kind  of  assistance,  the  sum  of  lines  2 
through  6.  or  8  through  12,  may  often 
exceed  the  amount  on  lines  1  or  7. 
respectively,  imder  any  column. 


Specific  Instructions 
Goals 

Column  A— Total  Section  215  Coals. 
Line  1 — Enter  the  number  of  very  low- 
income  families  (incomes  at  or  below 
50%  of  median  family  income)  for  which 
the  jurisdiction  expects  to  provide 
assistance,  and  for  whom  Section  215 
"affordable  housing"  goals  are  expected 
to  be  achieved. 

Lines  2  through  5 — For  each  of  lines  2, 
3. 4  and  5.  enter  the  number  of  very  low- 
income  families  fi-om  line  1  who  will  be 
provided  the  type  of  assistance 
specified.  The  total  number  of  families 
entered  for  lines  2.  3,  4  and  5  will  exceed 
the  number  of  families  listed  on  line  1  if 
more  than  one  type  of  assistance  is 
provided  to  one  or  more  families.  For 
example,  if  a  family's  rental  unit 
receives  a  moderate  level  of 
rehabilitation,  and  the  family  receives 
tenant-based  rental  assistance,  then  the 
family  should  be  included  in  both  the 
number  entered  on  line  2  and  the 
number  entered  on  line  4. 

Line  6 — Do  not  enter  a  number. 

Line  7 — Enter  the  number  of  other 
low-income  families  (incomes  between 
51%  and  80%  of  median  family  income) 
for  which  the  jurisdiction  expects  to 
provide  assistance,  and  for  whom 
Section  215  "affordable  housing"  goals 
are  expected  to  be  achieved. 

Lines  8  through  10.  Line  12 — For  each 
of  lines  8,  9. 10  and  11.  enter  the  number 
of  other  low-income  families  from  line  7 
who  will  be  provided  the  type  of 
assistance  specified.  The  total  number 
of  families  entered  on  lines  8  through  11 
may  exceed  the  number  entered  on  line 
7.  if  one  or  more  families  receive  more 
than  one  type  of  assistance.  Do  not  enter 
a  number  for  line  11. 

Line  13 — ^Enter  the  sum  of  the  numbers 
entered  on  lines  1  and  7. 

Lines  14  and  15 — Do  not  enter 
numbers. 

Line  Column  B — Total  Goals. — Line 
1 — Enter  the  total  number  of  very  low- 
income  families  for  which  the 
jurisdiction  expects  to  provide 
assistance.  The  total  nimiber  entered  on 
line  1  is  to  include  both  the  number  of 
families  for  whom  section  215 
"affordable  housing"  goals  are  expected 
to  be  achieved  and  the  number  of 
families  assisted,  but  for  which  the 
jurisdiction  does  not  expect  to  achieve' 
"affordable  housing"  goals. 

Lines  2  through  6 — For  each  of  lines  2, 
3.  4.  5  and  6,  enter  the  number  of  very 
low-income  families  from  line  1  who  will 
be  provided  the  type  of  assistance 
specified. 

Line  7 — Enter  the  total  number  of 
other  low-income  families  for  which  the 


jurisdiction  expects  to  provide 
assistance.  Include  the  number 
families  for  whom  Section  215 
"affordable  housing"  goals  are  i 
to  be  achieved  and  the  number 
families  for  which  the  jurisdicti 
not  expect  to  achieve  "affordah 
housing"  goals. 

Lines  8  through  12 — For  each 
8. 9.  la  11  and  12.  enter  the  nun 
other  low-income  families  from 
who  will  be  provided  the  type  t 
assistance  specified. 

Line  13 — Enter  the  sum  of  the 
entered  on  lines  1  and  7. 

Line  14 — Enter  the  number  of 
income  families  (incomes  whici 
80%  of  median  family  income)  f 
the  jurisdiction  expects  to  prov 
assistance. 

Line  15 — Enter  the  sum  of  lin 
14. 

Renter  Goals 

Column  C— Elderly  lor2Mt 
Households — Line  1  and  7 — Of 
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Specific  Instructions 
Goals 

Column  A— Total  Section  215  Goals. 
Line  1 — Enter  the  number  of  very  low- 
income  families  (incomes  at  or  below 
50%  of  median  family  income)  for  which 
the  jurisdiction  expects  to  provide 
assistance,  and  for  whom  Section  215 
"affordable  housing"  goals  are  expected 
to  be  achieved. 

Lines  2  through  5 — For  each  of  lines  2, 
3, 4  and  5,  enter  the  number  of  very  low- 
income  families  &om  line  1  who  will  be 
provided  the  type  of  assistance 
speciHed.  The  total  number  of  families 
entered  for  lines  2,  3,  4  and  5  will  exceed 
the  number  of  families  listed  on  line  1  if 
more  than  one  type  of  assistance  is 
provided  to  one  or  more  families.  For 
example,  if  a  family's  rental  unit 
receives  a  moderate  level  of 
rehabilitation,  and  the  family  receives 
tenant-based  rental  assistance,  then  the 
family  should  be  included  in  both  the 
number  entered  on  line  2  and  the 
number  entered  on  Hne  4. 

Line  6 — Do  not  enter  a  number. 

Line  7 — Enter  the  nimiber  of  other 
low-income  families  (incomes  between 
51%  and  80%  of  median  family  income) 
for  which  the  jurisdiction  expects  to 
provide  assistance,  and  for  whom 
Section  215  "affordable  housing"  goals 
are  expected  to  be  achieved. 

Lines  8  through  10,  Line  12— For  each 
of  lines  8,  9, 10  and  11,  enter  the  number 
of  other  low-income  families  from  line  7 
who  will  be  provided  the  type  of 
assistance  specified.  The  total  number 
of  families  entered  on  lines  8  through  11 
may  exceed  the  number  entered  on  line 
7,  if  one  or  more  families  receive  more 
than  one  type  of  assistance.  Do  not  enter 
a  number  for  line  11. 

Line  13 — ^Enter  the  sum  of  the  numbers 
entered  on  lines  1  and  7. 

Lines  14  and  15 — Do  not  enter 
numbers. 

Line  Column  B — Total  Goals. — Line 
1 — Enter  the  total  number  of  very  low- 
inCome  families  for  which  the 
jurisdiction  expects  to  provide 
assistance.  The  total  number  entered  on 
line  1  is  to  include  both  the  number  of 
families  for  whom  section  215 
"affordable  housing"  goals  are  expected 
to  be  achieved  and  the  number  of 
families  assisted,  but  for  which  the 
jurisdiction  does  not  expect  to  achieve 
"affordable  housing"  goals. 

Lines  2  through  6 — For  each  of  lines  2, 
3,  4,  5  and  6,  enter  the  number  of  very 
low-income  families  from  line  1  who  will 
be  provided  the  type  of  assistance 
specified. 

Line  7 — ^Enter  the  total  number  of 
other  low-income  families  for  which  the 


jurisdiction  expects  to  provide 
assistance.  Include  the  number  of 
families  for  whom  Section  215 
"affordable  housing"  goals  are  expected 
to  be  achieved  and  the  number  of 
families  for  which  the  jurisdiction  does 
not  expect  to  achieve  "affordable 
housing"  goals. 

Lines  8  through  12 — For  each  of  lines 
8, 9, 10. 11  and  12.  enter  the  number  of 
other  low-income  families  from  line  7 
who  will  be  provided  the  type  of 
assistance  specified. 

Line  13 — Enter  the  sum  of  the  numbers 
entered  on  lines  1  and  7. 

Line  14 — Enter  the  number  of  other 
income  families  (incomes  which  exceed 
80%  of  median  family  income)  for  which 
the  jurisdiction  expects  to  provide 
assistance. 

Line  15 — Enter  the  sum  of  lines  13  and 
14. 

Renter  Goqis 

Column  C— Elderly  lor  2  Member 
Households — Line  1  and  7 — Of  the  total 


number  entered  under  Column  B  enter 
the  number  of  elderly  renter  households 
(1  or  2  person  elderly  households  only; 
elderly  households  with  more  than  2 
members  should  be  entered  under 
Columns  D,  E,  or  F,  as  appropriate). 

Lines  2,  3, 4  and  6;  Lines  8, 9, 10  and 
12 — Enter  the  number  of  elderly 
households  (1  or  2  person  households 
only)  from  lines  1  and  7.  respectively, 
who  will  be  provided  the  type  of 
assistance  specified. 

Line  13 — Enter  the  sum  of  lines  1  and 
7. 

Line  14 — Of  the  total  number  entered 
under  Column  B  enter  the  number  of 
other  income  elderly  renter  households 
(1  or  2  person  households  only). 

Line  15 — Enter  the  sum  of  lines  13  and 
14. 

Columns  D,  E  and  F.  Columns  D 
through  F  are  to  be  filled  out  in  the  same 
manner  as  Column  C.  Columns  D  and  E 
pertain  to  renter  households  with  2  or 
more  members  of  the  household  related 
by  blood,  marriage,  or  adoption,  and 


excludes  1  or  2  person  elderly 
households.  Column  F  is  for  all 
households  not  entered  under  Columns 
C  through  E 

Column  G— Total  Renters.  Enter  for 
each  line  the  sums  of  Columns  C  D,  E 
and  F. 

Homeowner  Goals 

Column  H— Existing  Homeowners. 
Column  H  goals  for  existing  owners  are 
to  be  filled  out  in  the  same  manner  as 
preceding  columns. 

Columns  I  and  f— First-time 
Homebuyers.  For  Column  I  enter  goals 
for  first-time  homebuyers  who  have 
minor  children  residing  with  the  family. 
For  Column  J  enter  goals  for  fu^t-time 
homebuyers  without  minor  children 
residing  with  the  family. 

Column  K— Total  Homeowners.  Enter 
for  each  line  the  sum  of  Columns  H.  L 
and  J. 
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Appendix  E— Comprehensive  Housing 
Affordability  Strategy  (CHAS) 

Certification 

The  jurisdiction  hereby  certines  that  it 
will  affirmatively  further  fair  housing. 

Signature  (Certifying  Official) 

Certification 

The  jurisdiction  hereby  certifies  that  it 
will  comply  with  the  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  as  amended,  implementing 
regulations  at  49  CFR  24.  and  the 
requirements  governing  the  residential 
antidisplacement  and  relocation 
assistance  plan  under  section  104(d)  of 
the  Housing  and  Commimity 
Development  Act  of  1974  (including  a 
certification  that  the  jurisdiction  is 
following  such  a  plan). 
Signature  (Certifying  Official) 

Note:  The  jurisdiction's  execution  of  these 
certifications  acknowledges  thai  it  will 
maintain  supporting  evidence,  which  shall  be 
kept  available  for  inspection  by  the 
Secretary,  the  Comptroller  General  of  the 
United  States  or  its  designees,  the  Inspector 
General  or  its  designees,  and  the  public. 
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DEPARTMENT  OF  TRANSPORTATION 

Urt>an  Mass  Transportation 
Administration 

49  CFR  Part  630 
(Docket  No.  90-B] 
RIN  2132-A36 

Uniform  System  of  Accounts  and 
Records  and  Reporting  System 

agency:  Urban  Mass  Transportation 
Administration  (UMTA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Urban  Mass 
Transportation  Administration 
evaluated  the  Uniform  System  of 
Accounts  and  Records  and  Reporting 
System,  (the  Section  15  program),  to 
determine  its  future  direction.  This 
Notice  of  Proposed  Rulemaking  lists 
proposed  changes  to  the  "Section  15 
program",  based  upon  this  evaluation. 
These  changes  are  intended  to  reduce 
the  butden  of  reporting  and  improve  the 
value  of  the  reported  data  for  analysis. 

DATES:  Comments  must  be  submitted  by 
October  11, 1991. 

ADDRESSES:  Comments  may  be  mailed 
to  the  Office  of  the  Chief  Counsel, 
Legislation  and  Regulations  Division. 
UCC-10.  Urban  Mass  Transportation 
Administration.  Department  of 
Transportation,  room  9316,  Docket  90-B, 
400  Seventh  St.,  SW.,  Washington.  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  9  a.m.  and  5  p.m., 
Monday  through  Friday.  Receipt  of 
comments  will  be  acknowledged  by 
UMTA  if  a  self-addressed,  stamped  post 
card  is  included  with  the  comment. 
FOB  FURTHER  INFORMATION  CONTACT: 
Susan  Brown,  Urban  Mass 
Transportation  Administration.  Office  of 
Capital  and  Formula  Assistance.  (202) 
366-1645.  400  Seventh  Street.  SW.. 
Washington.  DC  20590. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 
Overview 

I.  Introduction. 
n.  Major  Issues. 

A.  General  Issues. 

1.  Does  the  section  IS  program  satisfy 
legislative  Intent?  How  successfully  does 
the  program  serve  the  requirements  of 
current  and  potential  data  users? 

2.  What  should  be  the  future  direction  of 
the  program? 

B.  Structural  Issues. 

1.  How  many  reporting  levels  should  there 
be.  and  should  the  level  of  reporting  tie 
voluntary  or  mandatory? 

2.  How  frequently  should  reports  be  made? 


3.  Should  reports  be  made  for  the  overall 
operations  of  a  transit  system  or  should 
some  details  be  separated  by  mode? 

4.  Should  demographic  data  be  revised  or 
expanded? 

5.  Should  the  current  means  of  access  to 
the  data  base  l>e  modified? 

ni.  Proposals  to  change  the  detailed  structure 
and  related  issues. 

A.  Basic  Information. 

B.  Capital  Expenses. 

C.  Revenues. 

D.  Operating  Expenses. 

E.  Other  Financial  Pata. 

F.  Non-Financial  Operating  Data. 
rV.  Bibliography. 

V.  Appendix 

VI.  Regulatory  Analyses  and  Notices. 

VII.  Revision  to  49  CFR  Part  630. 
Appendix  to  Part  630— Explanation  of  the 

llrban  Mass  Transportation  Industry 
Uniform  System  of  Accounts  and 
Records  and  Reporting  System. 

Overview 

This  Notice  of  Proposed  Rulemaking 
lists  several  proposed  changes  to 
UMTA's  Uniform  System  of  Accounts 
and  Records  and  Reporting  System  (the 
Section  15  program).  These  proposed 
changes  are  intended  to  reduce  the 
burden  of  reporting  and  improve  the 
value  of  the  reported  data  for  analysis. 

The  proposed  changes  are  the  result 
of  an  extensive  evaluation  undertaken 
by  UMTA  into  the  future  direction  of  the 
section  15  program.  The  evaluation 
considered  trade-offs  between  the 
usefulness  of  the  data  base  and  the 
biu^en  of  reporting.  In  its  review. 
UMTA  considered  comments  and 
recommendations  from  all 
constituencies  of  the  transit  industry. 
UMTA  also  considered  the  59  public 
comments  in  response  to  an  Advanced 
Notice  of  Proposed  Rulemaking 
requesting  comments  on  the  direction  of 
the  section  15  program  and  proposals  to 
change  the  structure  and  content  of  the 
Uniform  System  of  Accounts  and 
Records  and  Reporting  System. 

Major  proposed  changes  are  as 
follows. 

•  The  basic  reporting  structure  will  be 
simplifled.  Three  voluntary  and  one 
required  report  level  will  be  replaced 
with  one  minimum  and  one  expanded 
report  level. 

•  Voluntary  level  fmancial  details, 
the  most  complex  component  of  the 
Systems,  will  be  reduced  by  over  half. 

•  The  threshold  for  complete  reports 
on  purchased  transportation  service  will 
be  raised  from  the  current  50  or  more 
vehicles  to  100  or  more  vehicles.  This 
will  decrease  reporting  burden  by 
allowing  a  larger  amount  of  contract 
service  to  be  reported  using  a  basic  sub- 
set of  forms. 

•  Security  and  ticketing  costs  will  be 
moved  from  the  administration  to  the 


operations  grouping.  This  responds  to 
industry  concern  that  the  Systems 
exaggerate  administrative  costs.  The 
trade-off  for  this  more  logical  alignment 
is  a  reduction  in  the  historical  continuity 
of  summary  expenses  for  most  reporters. 

•  Capital  reporting  will  be  revised  by 
the  addition  of  sources  and  uses  of 
capital  in  place  of  the  balance  sheet. 
This  proposal  overcomes  a  major 
weakness  in  the  application  of  section 
15  data.  The  absence  of  capital  costs 
has  encouraged  an  over-emphasis  on 
operating  rather  than  capital  costs.  This 
can  distort  comparisons  between  modes 
or  operators  with  different  labor  or 
capital  intensity. 

•  Accounts  will  be  redefined  and 
employee  contributions  will  be 
eliminated  on  the  fringe  benefits 
schedule.  This  revision  simplifies 
reporting  with  only  a  minor  loss  in  data. 

•  Labor  equivalents  will  be  redefined. 
Measuring  labor  in  terms  of  hours 
instead  of  an  arbitrary  national 
standard  for  a  labor  year  will  increase 
data  consistency  without  increasing 
burden. 

•  Fleet  inventory  information  from 
three  different  forms  will  be 
consolidated  onto  a  single  form. 

•  Reports  of  operators'  work  time  will 
be  restructured.  This  proposal  greaUy 
simplifies  reporting  with  only  a  minor 
loss  in  data. 

•  The  option  of  indicating  percentage 
of  paid  hours  by  part-time  operators  will 
be  added.  These  data  will  be  valuable  in 
assessments  of  the  effect  of  part-time 
labor  on  performance. 

•  The  following  required  reports  will 
be  eliminated  because  their  reporting 
burden  out-weighs  the  value  of  the  data 
to  analysts. 

Statement  &om  the  local  Metropolitan 
Planning  Organization  of  service  area 
and  population. 

Pension  plans.  These  data  are 
inapplicable  to  many  operators,  difficidt 
to  compile,  and  seldom  used  in  analysis. 

Balance  sheet.  These  object  classes 
are  inconsistently  reported  and  of 
minimal  value  to  analysts. 

L  Introduction 

The  Uniform  System  of  Accounts  and 
Records  and  Reporting  System  were 
authorized  in  1974  under  section  15  of 
the  Urban  Mass  Transportation  Act  of 
1964.  as  amended,  and  prescribed  in 
January,  1977,  as  called  for  in  the  law. 
Section  15  requires  the  Secretary  of 
Transportation  to  establish  a  uniform 
system  of  accounts  and  records  and  a 
reporting  system  to  collect  and 
disseminate  public  mass  transportation 
financial  and  operating  data.  Over  500 
public  transit  operators  use  the  section 


15  Systems  to  record  summary 
informatioii  in  annual  reports  1 
UMTA  apptaes  i^oaiity  checks 
reported  data,  works  with  rep4 
correct  errors,  and  pui>ticly  dif 
data  in  reports  and  on  comput 

Section  15  information  ii  usi 
management  and  pianniag  by 
systems,  and  poltcsr  (uwlysis  a 
investment  decistan-making  al 
of  government.  It  provides  a  « 
consultants,  reaearcherfi.  and  i 
suppliers,  la  additiou.  the  sect 
formula  grant  progran  apporti 
approximately  $1.5  billion  in  I 
grant  funds  aonuaily  based  on 
statutory  formula  which  in  pai 
section  IS  data.  No  grant  may 
under  section  9  unless  the  app 
any  person  or  organization  to 
benefits  directly  from  the  grar 
subject  to  both  the  Reporting  i 
and  the  Uniform  System  of  Ac 
and  Records  prescnbed  by  set 

UMTA  haa  considered  fund 
questions  about  the  objective: 
program  and  its  strengths  and 
weaknesses  from  the  perspect 
production  of  ten  annual  repo: 
Several  potential  improvemen 
identified  based  on  an  extensi 
evaluation  of  the  section  15  pt 
deciding  whether  to  modify  th 
UMTA  balanced  the  benefits  > 
to  a  broad  range  of  constituen 
that  currently  or  potentially  ir 
the  data,  against  the  costs  to  ( 
of  reporting  and  to  UMTA  of  < 
the  annual  data  bases. 

As  part  of  its  review  to  dett 
futiire  directiens  of  the  sectioi 
program.  UMTA  solicited  con 
recommendations  from  expert 
representing  operators,  public 
and  other  constituencies  of  th 
transit  industry.  Detailed 
recommendations  and  propos 
received  from  the  UMTA  sect 
Reporting  System  Advisory  C 
the  American  P^ic  Transit  / 
(APTAJ  section  15  Committee 
Transpoitalioii  Research  Boai 
Comments  were  also  receivec 
«ther  repreaentatives  of  the  p 
.  private  sedtors  and  academia 

Based  oa  iadastry  conuneni 
proposals  aad  those  in  respor 
Advanced  Notice  of  Proposed 
Rulem^di^  (ANPRM).  UMT/i 
propoaaa  ■siiirii  stions  to  the 
in  this  Nadioe  of  Proposed  Rul 
^VKM).  Refeivnces  in  the  M 
comments  reler  to  those  recei 
raapoRse  «e  the  ANPRM.  UM^ 
review  ooBfnents  on  the  NPR 
and  publisti  a  Final  Ruia.  and 
program  chaages,  as  required 
proposed  Rate,  wliicfa  tncorpc 
major  improvements  to  the  Ui 
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operations  grouping.  This  responds  to 
industry  concern  that  the  Systems 
exaggerate  administrative  costs.  The 
trade-off  for  this  more  logical  alignment 
is  a  reduction  in  the  historical  continuity 
of  summary  expenses  for  most  reporters. 

•  Capital  reporting  will  be  revised  by 
the  addition  of  sources  and  uses  of 
capital  in  place  of  the  balance  sheet. 
This  proposal  overcomes  a  major 
weakness  in  the  application  of  section 
15  data.  The  absence  of  capital  costs 
has  encouraged  an  over-emphasis  on 
operating  rather  than  capital  costs.  This 
can  distort  comparisons  between  modes 
or  operators  with  different  labor  or 
capital  intensity. 

•  Accounts  will  be  redefmed  and 
employee  contributions  will  be 
eliminated  on  the  fringe  benefits 
schedule.  This  revision  simplifies 
reporting  with  only  a  minor  loss  in  data. 

•  Labor  equivalents  will  be  redefined. 
Measuring  labor  in  terms  of  hours 
instead  of  an  arbitrary  national 
standard  for  a  labor  year  will  increase 
data  consistency  without  increasing 
burden. 

•  Fleet  inventory  information  from 
three  different  forms  will  be 
consolidated  onto  a  single  form. 

•  Reports  of  operators'  work  time  will 
be  restructured.  This  proposal  greatly 
simpliHes  reporting  with  only  a  minor 
loss  in  data. 

•  The  option  of  indicating  percentage 
of  paid  hours  by  part-time  operators  will 
be  added.  These  data  will  be  valuable  in 
assessments  of  the  e^ect  of  part-time 
labor  on  performance. 

•  The  following  required  reports  will 
be  eliminated  because  their  reporting 
burden  out-weighs  the  value  of  the  data 
to  analysts. 

Statement  horn  the  local  Metropolitan 
Planning  Organization  of  service  area 
and  population. 

Pension  plans.  These  data  are 
inapplicable  to  many  operators,  difficult 
to  compile,  and  seldom  used  in  analysis. 

Balance  sheet.  These  object  classes 
are  inconsistently  reported  and  of 
minimal  value  to  analysts. 

I.  Introduction 

The  Uniform  System  of  Accounts  and 
Records  and  Reporting  System  were 
authorized  in  1974  under  section  15  of 
the  Urban  Mass  Transportation  Act  of 
1964,  as  amended,  and  prescribed  in 
January,  1977,  as  called  for  in  the  law. 
Section  15  requires  the  Secretary  of 
Transportation  to  establish  a  uniform 
system  of  accounts  and  records  and  a 
reporting  system  to  collect  and 
disseminate  public  mass  transportation 
financial  and  operating  data.  Over  500 
public  transit  operators  use  the  section 


15  Systems  to  record  Bumnary 
infonnatioii  in  annual  reports  to  UMTA. 
UMTA  applies  quality  cbecks  to  the 
reported  data,  works  with  reporters  to 
correct  nrors.  and  puttticly  distribatet 
data  in  reports  and  on  computer  media. 

Section  15  information  it  used  for 
management  and  planning  by  transit 
systems,  and  policy  analysis  and 
investment  decision-making  at  all  levels 
of  government  h  provides  a  reaoxirtx  for 
contultants,  reaeardiers,  and  industry 
suppliers.  In  additioa.  the  section  9 
formula  grant  program  apportions 
approximately  $1.5  billion  m  UMTA 
grant  funds  aonually  based  on  a 
statutory  formula  which  in  part  uses 
section  15  data.  No  ^ant  may  be  made 
under  section  9  unless  the  applicant  and 
any  person  or  orgaoizatiofi  to  receive 
benefits  directly  from  the  grant  are  eadi 
subject  to  both  the  Reporting  System 
and  the  Uoifonn  System  of  Accounts 
and  Records  prescribed  by  section  15. 

UMTA  has  considered  fundamental 
questions  about  the  objectives  of  the 
program  and  its  strengths  and 
weaknesses  from  the  perspective  of 
production  of  ten  annual  reports. 
Sever^  potential  improvements  were 
identified  based  on  an  extensive 
evaluation  of  the  section  IS  program.  In 
deciding  whether  to  modify  the  Systems, 
UMTA  balanced  the  benefits  of  the  data 
to  a  broad  range  of  constituent  groups 
that  currently  or  potentially  might  use 
the  data,  against  the  costs  to  operators 
of  reporting  and  to  UMTA  of  developing 
the  annual  data  bases. 

As  part  of  its  review  to  determine 
future  directiwis  of  the  section  15 
program,  UMTA  solicited  comments  and 
recommendations  from  experts 
representing  operators,  public  agencies, 
and  other  constituencies  of  the  public 
transit  industry.  Detailed 
recommendations  and  proposals  were 
received  frmn  the  UMTA  section  15 
Reporting  System  Advisory  Committee, 
the  American  PuUic  Transit  Association 
(APTAI  aection  15  Committee,  and  the 
Transportation  Research  Board. 
Comments  were  also  received  ftxim 
«tber  representatives  of  the  public  and 
.  private  ■octors  and  academia. 

Bated  on  iadntry  comments  and 
proposals  «od  those  in  response  to  the 
Advsiioed  Notice  of  Proposed 
Rulemakii^  (ANPRM^  UMTA  now 
propiMM  ■wiifii  ations  to  the  program 
in  this  Notioe  of  Proposed  Rulemiddng 
ClffftM).  References  in  the  NPRM  to 
comments  refer  to  those  received  in 
re^Mmse  to  the  ANPRM.  UMTA  will 
review  conmients  on  ^  NPRM.  develop 
and  publish  a  Pinal  Ruia,  and  make 
prop«B  ctieages.  as  required.  The 
proposed  Rate,  wliicfa  incorporates 
major  ieqirovements  to  the  Uniform 


Systen  of  Aocoonts  and  Records  and 

Reporting  System,  represents  a  major 
stage  in  the  fourteen  year  evohition  of 
the  section  15  program.  UMTA  plans  to 
publish  the  Final  Rule  by  the  end  of 
ca4endar  year  1991.  Program  changes 
and  any  structnral  changes  described  in 
the  Rule  would  then  be  effective  for  the 
1992  report  year. 

UMTA  intends  to  continue  to  make 
annual  improvero«Hs  to  the  program.  »b 
required,  which  will  be  foonally 
announced  in  the  aanaal  Reporting 
Manual  or  regulatory  sateaiteentB.  as 
appropriate.  Any  referoice  documents 
issued  by  UMTA  are  prooedoral  only. 
Substantive  changes  to  the  Rule  wiM  be 
announced  in  the  Federal  Hagitter  and 
w^  be  open  for  pubhc  cafTBoeat 

II.  Major  Issues 

As  part  of  its  review,  UMTA 
considered  the  fundamental  purpose  of 
the  section  15  Systems,  and  whether  the 
Systems  should  continat  or  be 
significantly  modified  ha  the  future.  The 
questions  framed  and  issues  identified 
in  this  section  are  intended  to  focus  and 
encourage  comments,  and  are  not 
exhaustive.  The  evaluation  wiii  consider 
ail  concerns  related  to  the  Systems. 
Additional  issues  and  proposab  related 
to  the  specific  forms  referred  to  in  this 
section  are  discussed  m  section  Ul. 

A.  Genera!  Issues 

(1)  Does  the  section  15  pro-am  satisfy 
legislative  intent?  How  suooessfully 
does  the  program  serve  the  requirements 
of  a  broad  range  of  current  and  potential 
data  users? 

As  stated  in  section  15  of  the  Act  the 
Uniform  System  ctf  Accounts  and 
Records  and  the  Reporting  System  were 
to  be  designed  to  pro\'ide  information  on 
which  to  base  planning  for  public 
transportation  services  and  public 
sector  investment  decisions  at  aU  levels 
of  government. 

The  ANPRM  asked  how  effectively 
section  15  provides  information  for  the 
overall  transit  industry,  including 
Federal  state,  and  regional  policy- 
makers, local  transit  operators, 
consultants,  suppliers,  and  academic 
researchers.  Considering  the 
impossibility  of  satisfying  ail  needs  of 
all  data  users,  while  limUmg  the  costs 
and  burden  of  reporting,  does  the 
current  structure,  format  and  content 
represent  a  successful  compromise 
among  competing  interests,  or  are 
changes  necessary? 

In  general,  industry  commenters  found 
section  15  to  have  a  broad  range  of 
applications,  including:  As  «  souroe  ef 
standardised  definitions;  as  a  resource 
for  academic  research;  and  for  local 
management  use  (six  responses).  Four 


commenters  expressed  the  view  that  •. 
section  15  is  most  oseful  lor  national  i 
policy  analysis.  Twelve  commenters  • 

found  section  15  unsuited  for  local 
management  and  piannrag  and  six 
described  tt  as  unsnited  for  snudi 
systems,  while  eleven  found  tt  useM  for 
local  applications. 

Comments  indicate  thai  in  general  the 
program  satisfies  legislative  intent. 
Thirteen  oomments  suggested 
operational  improvements  or 
streamlining  to  improve  the  baUnce 
between  reporting  burden  and  the  value 
of  the  data. 

(2)  What  should  be  the  future 
direction  of  the  Systems?  9koM  Ihey 
continue? 

Al!  comments  from  the  transit 
industry  and  public  supported 
continuing  the  section  IS  program. 
UMTA  also  received  nainerous 
comments  requesting  a  reduction  in  the 
level  of  required  details,  particularty  for 
smaller  operators,  and  operational 
improvements  to  stream-line  reporting 
and  improve  data  access. 

Propoaal — in  response  to  tbese 
comments,  UMTA  proposes  to  do  4he 
foUovring: 

•  Develop  software  for  the  1991  report 
year  that  will  allow  interested  reporters 
to  perform  basic  veUdatioa  checks 
before  the  section  IS  r^wrt  is  filed  with 
UMTA.  The  report  may  be  fiied  in 
machine-readatrie  form  This  capabitity 
was  siqiported  by  26  conunenters. 

•  Raise  tke  requiremeat  for  ■  fail 
section  IS  report  for  contract  servioe 
from  SO  to  100  vehicles  tn  maximam 
service.  This  will  substanhaliy  reduce 
the  burden  for  reporting  ndormation  on 
the  growing  nusriber  of  oontract  services. 
Three  comments  advocated  redocing  the 
level  of  detail  for  purchased  service. 
Additional  details  are  pnmded  in 
section  lilA. 

•  UMTA  wiU  continae  to  waive 
specific  reporting  requrements  that  are 
particularly  biordeasome  for  ssiai 
reporters  Reporter?  with  S  or  fewer 
revenue  vehicles  operated  in  maiisssm 
service  are  currently  noi  required  ts 
provide  data  on  operators  wages  (Poem 
321).  Fringe  Benefits  ^Form  SSl^  aad 
Pension  Plans  (Form  3a2).  in  addition, 
sampling  or  other  procedares  that  awet 
prescrit>ed  precision  and  ooafidenoe 
levels  need  only  he  applied  every  third 
year  by  reporters:  (1}  timi  aerve 
urbanized  areas  <A  less  thaa  SKUMi 
population;  (Z)  thaJ  dirao(l|r  opecate 
fewer  than  lOO  revenue  vehicles  for  al 
modes  in  maxunum  service:  «r  (S)  that 
utiliae  purchased  transportatioB  servioe 
(i.e.,  private  or  public  carriers  providing 
transit  service  under  contract  to  a  public 
agency  except  those  purchased 
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transportation  semces  submitting 
separate  section  15  reports). 

B.  Structural  Issues 

This  section  focuses  on  proposed 
changes  to  fundamental  aspects  of  the 
structure  of  the  section  15  Systems. 
These  proposals  and  related  issues  cut 
across  several  components  of  the 
Systems  or  address  areas  identified  by 
commenters  as  major  weaknesses. 
Proposals  to  modify  specific  components 
of  the  Systems,  including  data  reported 
on  many  of  the  forms  mentioned  in  this 
section,  are  elaborated  upon  in  section 

m. 

(1)  How  many  reporting  levels  should 
there  be,  and  should  the  level  of 
reporting  be  voluntary  or  required? 

A  major  charatteristic  of  the  current 
Reporting  System  structure  is  the  use  of 
different  reporting  formats.  The  required 
(R)  level  applies  to  all  operators  and 
specifies  the  minimum  data  that  must  be 
reported  by  all  beneficiaries  of  UMTA 
section  9  funds.  Currently,  operators 
have  the  option  of  reporting  additional 
details  at  any  of  three  voluntary  (A,  B, 
or  C]  levels.  In  order  of  detail,  the  A 
level  requires  the  most  information, 
followed  by  B.  C,  and  R  levels. 

The  only  difference  between  the 
required  and  voluntary  levels  of 
reporting  is  in  the  amount  of  detail 
provided  for  operating  expenses  and 
revenues.  All  other  information  is 
required  of  all  reporters  and  is  filed  on 
the  same  forms.  Voluntary  levels  of 
expense  and  revenues  have  the  same 
basic  structure  as  the  required  level,  but 
expand  into  greater  detail.  There  is  no 
difference  in  the  underlying  Uniform 
System  of  Accounts  and  Records. 

Although  UMTA  suggests  that 
operators  with  certain  fleet  sizes  report 
at  specific  voluntary  levels,  this  is  not  a 
requirement.  Several  of  the  largest 
operators  report  at  the  required  level, 
while  some  small  operators  report  at 
voluntary  levels.  Operators  that 
received  UMTA  grants  for  Management 
Information  Systems  (MIS)  have  been 
obligated  to  report  at  voluntary  levels. 
Beginning  with  the  1991  report  year, 
reporters  who  received  MIS  grants  will 
be  able  to  report  at  either  the  Expanded 
or  Minimum  level  (see  section  III.D). 

The  ANPRM  asked  whether  voluntary 
reporting  should  continue,  considering 
the  usefulness  of  a  data  base  that 
provides  different  levels  of  financial 
details  for  different  operators.  Is  a 
subset  of  the  national  data  base  with 
more  detailed  information  of  value  for 
important  analysis  or  does  it  encourage 
biased  results?  Is  the  current  system 
lumecessarily  burdensome  or 
excessively  detailed?  And  how  many 


levels  should  there  be,  whether  required 
or  voluntary? 

There  were  a  great  range  of  views  on 
voluntary  reporting  and  number  of 
reporting  levels.  Six  commenters 
supported  voluntary  reporting,  with 
three  in  favor  of  the  current  approach. 
Of  the  22  comments  advocating  required 
reporting  only,  ten  supported  one  level 
only,  ten  supported  two  levels,  and  one 
each  supported  three  and  four  levels.  In 
addition,  two  comments  supported 
establishing  a  new  less  detailed  level  for 
small  operators.  Comments  on  the 
number  of  details  proposed  for  different 
reporting  levels  are  described  in 
sections  III.C  and  D. 

In  its  evaluation  of  proposals  to 
change  the  current  approach  to  reporting 
expenses  and  revenues,  UMTA  has 
reached  the  following  conclusions: 

(1)  The  current  structure  is 
unnecessarily  complex;  the  value  of  a 
large  number  of  voluntary  expense  and 
revenue  details  to  analysts  is 
insufficient  to  justify  their  continued 
reporting. 

(2)  The  current  required  level  alone 
does  not  provide  enough  details  on  costs 
and  revenues  to  meet  section  15 
program  objectives  of  providing  data  to 
support  management,  policy,  and 
investment  analysis. 

(3)  Assuming  there  is  no  need  for  data 
to  support  management,  policy  and 
investment  analysis,  UMTA  will  strive 
to  limit  net  increases  in  financial 
reporting  requirements  for  the  large 
number  of  operators  reporting  at  the 
minimum  level  who  have  increased 
requirements  under  any  proposals  for 
two  or  more  required  levels.  This  is 
because  UMTA  does  not  want  to  burden 
these  reporters  with  requirements  for 
data,  if  these  data  are  not  absolutely 
necessary. 

(4)  Most  large  operators  have  internal 
accounting  systems,  based  on  the 
section  15  Accounting  System,  with  a 
greater  level  of  detail  than  the  current 
required  level. 

(5)  Forms  or  data  cells  that  are 
inapplicable  to  most  operators  do  not 
create  a  reporting  burden  for  those 
operators.  For  example,  the  existence  of 
expense  details  or  maintenance  of 
roadway  and  track  or  communications 
systems  do  not  create  a  burden  to  the 
majority  of  operators  who  can  ignore 
costs  items. 

(6)  Data  reported  for  some  but  not  all 
operators  can  have  valid  and  important 
applications.  Valuable  and  undistorted 
analysis  can  be  performed  using  an 
incomplete  data  set,  if  sources  are 
identified  and  no  universal  conclusions 
are  attempted  without  statistically  valid 
methods.  For  example,  voluntary  costs 
such  as  fare  collection,  maintenance  of 


roadway  and  track  and  passenger 
stations,  and  security  could  be  useful  in 
deriving  unit  costs  of  analysis  of 
investments  in  alternative  modes. 

The  following  proposal  is  based  on 
the  above  conclusions. 

Proposal — Reporting  levels  will  be 
reduced  from  three  voluntary  and  one 
required  to  one  required  and  one 
voluntary  level.  The  current  required 
level  will  be  retained  but  will  be 
renamed  "Minimum  (M)  level"  and  the 
current  three  voluntary  levels  will  be 
consolidated  into  one  voluntary  level 
renamed  "Expanded  (E)  level".  The 
proposed  new  structure,  which  is 
described  in  section  UI.O  and  detailed  in 
section  VII.  the  Revision  to  49  CFR  part 
63,  will  reduce  the  number  of  voluntary 
functions  (A  level),  expense  object 
classes,  and  revenue  object  classes  by 
over  half  in  the  new  Level  E 

ftxjposo/— Reporters  who  received 
UMTA  MIS  grants  will  be  able  to  report 
at  either  the  Expanded  or  Minimum 
level,  beginning  in  the  1991  report  year. 
UMTA  will  continue  to  encourage 
expanded  reporting  for  large  operators 
and  will  make  these  additional  details 
easily  accessible  as  an  incentive  for 
operators  to  contribute  to  the  national 
data  base. 

(2)  How  frequently  should  reports  be 
made? 

Eighteen  commenters  supported 
continuation  of  annual  reporting,  while 
eight  proposed  less  frequent  reporting — 
three  for  reports  every  second  year  and 
five  for  reports  every  three  to  five  years. 
In  addition,  three  commenters  suggested 
less  frequent  reports  from  operators 
with  small  fleets. 

Proposal— In  response  to  this  clear 
consensus,  UMTA  will  continue  annual 
reporting.  The  burden  of  annual 
reporting  will  be  eased  through  overall 
reduction  in  required  forms,  as  proposed 
in  this  NPRM. 

(3)  Should  reports  be  made  for  the 
overall  operations  of  a  transit  system  or 
should  some  details  be  separated  by 
mode? 

Operating  expenses,  operators'  wages, 
labor  years,  ridership.  and  service 
operated  are  reported  separately  by 
mode  in  the  case  of  multi-mode 
operators.  Operating  expenses  reported 
separately  by  function  (operations, 
vehicle  and  non-vehicle  maintenance, 
and  administration)  are  reported  by 
mode.  However,  operating  expenses  that 
are  reported  by  object  class  (for 
example,  wages,  contracts,  and  fuel)  are 
not  reported  separately  by  mode. 

The  only  comment  favoring 
elimination  of  current  modal  reporting 
was  from  one  organization  that 
requested  that  small  operators  not 


I'  Federal  Regist 

report  by  mode.  Four  comments 
endorsed  the  current  level  of  moc 
reporting,  with  eight  advocating 
additional  modal  details.  Six  con 
requested  a  modal  split  of  fare  re 
one  requested  modal  allocation  o 
capital  grants,  and  one  operator 
requested  modal  allocation  of  ob 
class  expenses. 

Proposal— UMTA.  will  maintaii 
current  structure  of  modal  separa 

(4)  Should  demographic  data  b 
revised  or  expanded? 

At  the  time  of  the  ANPRM.  eac 
reporting  agency  was  required  to 
a  statement  from  the  local  Metro 
Planning  Organization  (MPO)  sta 
agency's  service  area  and  populs 
and  describing  the  planning  metl 
used  to  determine  service  area.  I 
is  eliminating  the  MPO  statemen 

UMTA  assigns  a  single  Census 
defined  urbanized  area  code  (UZ 
with  population  and  surface  area 
each  reporter.  This  code,  which  i 
to  apportion  section  9  funds,  can 
inexact  measure  of  service  area  i 
population. 

The  ANPRM  asked  whether  th 
demographic  data  In  the  MPO  sti 
should  be  retained,  redefined,  or 
expanded  to  permit  better  match 
between  service  outputs  and  rid( 
and  population  served,  service  a 
population  density,  or  other 
demographic  factors. 

Commenters  generally  support 
continuing  to  report  or  expandin 
demographic  data.  Twelve  comn 
requested  additional  demograph 
information,  two  proposed  contii 
current  Information,  and  two  req 
that  service  area  definitions  be 
standardized.  Ten  commenters  c 
adding  new  demographic  data  tc 
MPO  statement. 

Proposal — Consistent  with  the 
objective  of  simplifying  reportinj 
UMTA  would  prefer  to  eliminate 
requirement  for  a  summary  from 
MPO  of  the  operating  agency's  s 
area  and  population.  However,  { 
that  Census  data  provides  an  ini 
measure  of  service  area  and  pop 
and  the  general  support  among 
commenters  for  the  continued  re 
of  demographic  data,  service  an 
population  will  be  added  to  the 
system  identification  form  and  v 
continue  to  be  collected. 

(5)  Should  the  current  means  ( 
to  the  data  base  be  modified? 

All  data  submitted  to  UMTA  I 
section  15  reporters  are  currentl 
on  magnetic  tapes  available  for 
use.  A  subset  of  the  complete  da 
containing  some  but  not  all  requ 
level  data,  is  published  in  the  Ai 
Report  and  distributed  on  diskei 
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roadway  and  track  and  passenger 
stations,  and  security  could  be  useful  in 
deriving  unit  costs  of  analysis  of 
investments  in  alternative  modes. 

The  following  proposal  is  based  on 
the  above  conclusions. 

Proposa/^Reporting  levels  will  be 
reduced  from  three  voluntary  and  one 
required  to  one  required  and  one 
voluntary  level.  The  current  required 
level  will  be  retained  but  will  be 
renamed  "Minimum  (M]  level"  and  the 
current  three  voluntary  levels  will  be 
consolidated  into  one  voluntary  level 
renamed  "Expanded  (E)  level".  The 
proposed  new  structure,  which  is 
described  in  section  lU.O  and  detailed  in 
section  VII,  the  Revision  to  49  CFR  part 
63,  will  reduce  the  number  of  voluntary 
functions  (A  level],  expense  object 
classes,  and  revenue  object  classes  by 
over  half  in  the  new  Level  E 

Proposal — Reporters  who  received 
UMTA  MIS  grants  will  be  able  to  report 
at  either  the  Expanded  or  Minimum 
level,  beginning  in  the  1991  report  year. 
UMTA  will  continue  to  encourage 
expanded  reporting  for  large  operators 
and  will  make  these  additional  details 
easily  accessible  as  an  incentive  for 
operators  to  contribute  to  the  national 
data  base. 

(2]  How  frequently  should  reports  be 
made? 

Eighteen  commenters  supported 
continuation  of  annual  reporting,  while 
eight  proposed  less  frequent  reporting — 
three  for  reports  every  second  year  and 
five  for  reports  every  three  to  five  years. 
In  addition,  three  commenters  suggested 
less  fi-equent  reports  from  operators 
with  small  fleets. 

Proposal— In  response  to  this  clear 
consensus,  UMTA  will  continue  annual 
reporting.  The  burden  of  annual 
reporting  will  be  eased  through  overall 
reduction  in  required  forms,  as  proposed 
in  this  NPRM. 

(3)  Should  reports  be  made  for  the 
overall  operations  of  a  transit  system  or 
should  some  details  be  separated  by 
mode? 

Operating  expenses,  operators'  wages, 
labor  years,  ridership,  and  service 
operated  are  reported  separately  by 
mode  in  the  case  of  multi-mode 
operators.  Operating  expenses  reported 
separately  by  function  (operations, 
vehicle  and  non-vehicle  maintenance, 
and  administration]  are  reported  by 
mode.  However,  operating  expenses  that 
are  reported  by  object  class  (for 
example,  wages,  contracts,  and  fuel)  are 
not  reported  separately  by  mode. 

The  only  comment  favoring 
elimination  of  current  modal  reporting 
was  from  one  organization  that 
requested  that  small  operators  not 


report  by  mode.  Four  comments 
endorsed  the  current  level  of  modal 
reporting,  with  eight  advocating 
additional  modal  details.  Six  comments 
requested  a  modal  split  of  fare  revenue, 
one  requested  modal  allocation  of 
capital  grants,  and  one  operator 
requested  modal  allocation  of  object 
class  expenses. 

Proposal— \JMT A.  will  maintain  the 
current  structure  of  modal  separation. 

(4]  Should  demographic  data  be 
revised  or  expanded? 

At  the  time  of  the  ANPRM.  each 
reporting  agency  was  required  to  submit 
a  statement  from  the  local  Metropolitan 
Planning  Organization  (MPO)  stating  the 
agency's  service  area  and  population, 
and  describing  the  planning  methods 
used  to  determine  service  area.  UMTA 
is  eliminating  the  MPO  statement 

UMTA  assigns  a  single  Census- 
defined  urbanized  area  code  (UZA), 
with  population  and  surface  area,  to 
each  reporter.  This  code,  which  is  used 
to  apportion  section  9  funds,  can  be  an 
inexact  measure  of  service  area  and 
population. 

The  ANPRM  asked  whether  the 
demographic  data  in  the  MPO  statement 
should  be  retained,  redefined,  or 
expanded  to  permit  better  matches 
between  service  outputs  and  ridership 
and  population  served,  service  area, 
population  density,  or  other 
demographic  factors. 

Commenters  generally  supported 
continuing  to  report  or  expanding 
demographic  data.  Twelve  comments 
requested  additional  demographic 
information,  two  proposed  continuing 
current  Information,  and  two  requested 
that  service  area  definitions  be 
standardized.  Ten  commenters  opposed 
adding  new  demographic  data  to  the 
MPO  statement. 

Proposal — Consistent  with  the  general 
objective  of  simplifying  reporting, 
UMTA  would  prefer  to  eliminate  the 
requirement  for  a  summary  from  the 
MPO  of  the  operating  agency's  service 
area  and  population.  However,  given 
that  Census  data  provides  an  inexact 
measure  of  service  area  and  population: 
and  the  general  support  among 
commenters  for  the  continued  reporting 
of  demographic  data,  service  area  and 
population  will  be  added  to  the  transit 
system  identification  form  and  will 
continue  to  be  collected. 

(5]  Should  the  current  means  of  access 
to  the  data  base  be  modified? 

All  data  submitted  to  UMTA  by 
section  15  reporters  are  currently  stored 
on  magnetic  tapes  available  for  public 
use.  A  subset  of  the  complete  data  base, 
containing  some  but  not  all  required 
level  data,  is  published  in  the  Annual 
Report  and  distributed  on  diskettes  for 


use  in  spreadsheets  on  IBM  compatible 
microcomputers.  For  example,  much  of 
the  revenue  and  financial  details 
provided  by  voluntary  level  reporters 
are  available  only  on  tape  for  use  with 
mainframe  computers.  Some  required 
level  details,  including  operators'  time 
and  fleet  inventories,  are  also  only 
available  on  tape. 

UMTA  received  comments  that 
analysts  find  access  to  the  tapes  to  be 
too  difficult.  Three  commenters 
requested  better  automated  access  to 
the  data  base  through  new  computer 
formats  or  on-line  access. 

Proposal— UMTA  proposes  to  take 
several  steps  to  improve  access  to  the 
data  base.  The  entire  data  base 
described  in  this  NPRM  will  be 
accessible  to  the  pubhc  for  use  on 
microcomputers  running  standard 
spreadsheet  and  data  base  software. 
Beginning  with  the  1990  data  base,  all 
operating  expense  and  revenue  data, 
including  that  which  has  in  the  past  only 
been  available  on  tape,  will  be  available 
for  microcomputer  applications. 
Beginning  with  the  1991  report  year. 
UMTA  will  Improve  the  ease  of  access 
to  and  application  of  important  data  by 
developing  three  products:  summary 
reports  for  individual  reporters,  with  key 
data  items,  performance  measures,  and 
graphic  displays;  a  new  annual  report  of 
national  transportation  trends;  and  an 
analysis  data  base  of  key  information 
for  use  with  standard  data  base 
management  software. 

m.  Proposals  to  Change  the  Detailed 
Structure  of  the  Section  15  Systems, 
With  Related  Issues 

Section  II.B  focused  on  proposals  to 
change  fundamental  aspects  of  the 
Systems.  These  aspects  cut  across 
several  forms  or  components  of  the 
Systems.  In  contrast,  this  section 
presents  proposals  to  modify  specific 
components  of  the  Systems  and 
formulates  related  issues  to  encourage 
public  comment. 

General  comments  on  reducing 
voluntary  level  details.  UMTA's 
proposal  to  replace  three  voluntary  and 
one  required  level  with  one  required  and 
one  simphfied  voluntary  level  was 
described  in  section  II.B.1.  In 
restructuring  and  simplifying  the  number 
of  voluntarily  reported  expense  and 
revenue  details,  the  intent  is  to  carefully 
balance  reporting  burdens  against  any 
losses  of  valuable  detail  for  analysis 
and  in  historical  continuity.  UMTA  used 
the  following  criteria  to  consolidate  the 
number  of  voluntary  details  to  the 
proposed  number  in  the  new  single 
expanded  (E]  level. 


a.  Consolidate  minor  cost  items  (in 
terms  of  dollars  and  reporters  providing 
that  item); 

b.  Disaggregate  large  items; 

c.  Retain  easy-to-collect  items; 

d.  Avoid  irrelevant  or  analytically 
meaningless  Items; 

e.  Retain  items  that  are  key  decision 
variables; 

f.  Avoid  realignments  from  one 
category  to  another  in  the  interests  of 
preserving  the  continuity  of  twelve 
years  of  historical  data. 

A.  Basic  Information 

Purchased  Transportation  Services 

Transportation  service  provided  under 
contract  is  described  on  several 
reporting  forms.  Form  002  describes  '. 
contractual  relationships.  Costs  of 
contracts  are  reported  as  expenses  on 
the  300-series  forms.  Complete  reports 
must  be  filed  by  or  for  contractoi-s 
providing  over  50  revenue  vehicles.  A 
public  agency  contracting  for  under  50 
revenue  vehicles  also  describes  contract 
service  on  separate  Forms  004  and  406 
for  vehicles  operated.  403  for  ti-ansit 
way  mileage,  and  406/407  for  service 
supplied  and  ridership. 

The  ANPRM  asked  whether  the 
information  on  service  provided  under 
purchased  service  conti-acts  to  public 
agencies  should  be  increased  or 
decreased  by  changing  the  fleet  size 
level  at  which  a  complete  section  15 
report  must  be  filed.  One  comment    ■ 
suggested  raising  the  level  for  a  full 
report  from  50  to  200  vehicles,  another 
opposed  any  increase  in  purchased 
service  reporting,  and  two  proposed 
reducing  specific  items  to  be  reported 
for  contract  service.  No  comments 
proposed  decreasing  the  fleet  level 
threshold  for  a  complete  report. 

Proposal— The  threshold  for 
submission  of  a  separate  section  15 
report  by  a  purchased  transportation 
provider  is  being  raised  from  50  to  100 
vehicles  in  maximum  service.  This 
change  is  consistent  with  UMTA's 
objective  of  easing  the  reporting  burden 
for  small  transit  agencies  and  operators. 

B.  Capital  Expenses 

The  Reporting  System  collects  a 
limited  amount  of  information  on  capital 
expenses  relative  to  the  detail  provided 
on  operating  expenses.  Capital  expense 
Information  includes  a  balance  sheet 
(Form  101)  with  basic  financial 
information  on  assets,  liabilities,  and 
capital  at  the  end  of  the  financial  year. 
Rolling  stock,  facilities,  and  equipment 
are  combined  into  a  single  category. 
Unlike  operating  expenses,  which  are 
structured  to  allow  modal  separation  of 
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costs,  oapital  accounts  are  not' separated 
by  mode. 

In  addition,  a  tingle  depredation^ 
figure  for  all  modes  combined  is 
reported  on.  the  expense  forms  (300 
series]  with  no  separations  to  identify 
depreciation  of  vehicles  or  other  asset 
categories  or  assets  by  mode.  The 
Accounting  System  does  not  provide  or 
recommend  standardized  approaches  to 
depreciation  or  require  reporters  to 
identify  the  approaches  they  use.  The 
amount' and  source  of  public  assistance 
funds  dedicated  to  capital  are  also 
identiHed  for  all  modes. 

It  is  likely  that  the  lack  of  capital  cost 
data  encourages  over-emphasis  on 
operating  costs  in  analysis  of 
performance  and  alternative 
investments,  and  limit& thorough 
evaluation  of  all  expenses,  revenues,, 
and  outputs.  Capital  expense  data  can 
incltide  purchases  and  depreciation  of 
capital  assets,  including  rolling  stock, 
plant,  or  other  equipment 

The  ANPRM  comments  generally 
recognized  the  importance  of  capital' 
information  in  the  national  Reporting 
System,  and  of  addingannual  sources 
and  uses  of  capital  to  improve  the 
usefulness  of  the  data  base.  Of  the 
fifteen  commenters  requesting  an 
expansion  of  capital'infbrmation,  nine 
supported  addition  of  sources  and  uses 
of  capital!. Seven  commenters  requested 
that  the  balance  sheet  be  eliminated  as 
inconsistent  and  oflitde  value;  Of  the 
seven  for  eliminating  the-balance  sheet, 
four  also  proposed^ adding  sources  and 
uses  of  capital. 

Eight  commenters  supported  the 
status  quo  for  capital  data,  while  only 
three  proposed  eliminating  all  capital 
expense  information; 

ProposaJ—UWTA  willimake  revisions 
to  the  oapitai  data  foim  similar  to  those 
proposed  by  APTA  to  report  sources 
and  uses  ofcapital.  The  form  will 
combine  current  informationon  private 
and  public  sourcesof  revenues  for 
capital  with newinformationon  uses  of 
capital.  Uses  of  capital  will  identify 
purchases  of  roiling  stock;  transit  way. 
structures  and  equipment;  passenger 
facilities;  land;  and  other  assets;  This- 
new  information,  which  was  supported 
by  industry  and  ANPRM- comments, . 
should  provide  Sams' valuable 
information  for  analysis  without  adding 
significantly  to  the  reporting  burden.  All 
major  categories  for  use  of  capital  will 
be  identified,  by  mode. 

To  compensate  for  any  additional, 
effort,  to. report  uses  o£capital,.UMTA. 
will. eliminate  the  balance  sheet.. 
Although  there  is  some  support  in  the 
industry  to.retain  the  balance  sheet;.it  is 
felt  that  this  information  does.not. 
provide  a  u&efulidescrigtion  ofoapital. 


expenses,  is  often  inoonaistent.  and  is  of 
limited  value  for  analysis.. In  the  interest 
of  limiUng^tfaBinformation  in  the 
national  data  base  to  that  which  is^most 
useful  for  analysiSi  UMTA  believes  that 
sources  and  uses  of  capital  should 
replace  the  balance  sheet. 

C.  Revenues 

Information  on  revenues  is  reported  in 
several  different  categories.  The 
required  level  Form  201  contains 
information  on  fares,  other  earnings,  and 
Federal,  state,  andlocal  grants,  with 
identification  of  total  subsidies  for 
handicapped,  senior,  or  student' 
passengers  combined;  Form  202,  used  by 
all  voluntary  level  reporterst  expands 
the  Form  201  structure  into  greater 
detail.  For  example.  Form  202  expands 
the  single  t&n  total  on  201  into  seven 
categories.  Forms  201and-20Z  idendfy 
revenues  for  publicly 'operated  but  not 
contracted  service.  Multi-mode 
operators  only  provide  system-wide 
totals  on  Forms  201  and  202,  althoiigh  all 
reporters  have  the  option  of  separating 
fares,  by  mode. 

Voluntary  revenuea  details  are 
consolidated  to  the  required  level  in  the 
Annual  Report  and  on  the  section  IS 
diskettes.  Complete  revenue  information 
is  available  only  on  computer  tape. 

Forms  103  and  203:  describe  revenues 
bygovemmental  source  (Federal,  state, 
and  local)  and  by  means  used  to  collect 
revenues  (for  example,  sales,  income, 
and  gasoline  taxes  and.tolls)  for 
revenues  for  operating  and  capital 
assistance. 

Proposal — Consistent  with  the 
proposed  approach  to  reporting' 
expanded  details  described  in  section 
II.B.l,  UMTA  proposes  to  retain  Form: 
202  as  a  simplified  but  voluntary  form. 
The  proposed  new  stmcture,  which  is 
described  in  the  Revision  to  49'CPR  part 
630  in  section  VII,  is  the  result  of 
applying  the  criteria  described' in  the' 
introduction  to  section  III;  Theproposal 
replaces  the  current  vohmtaiy  stmottire. 
which  baa's/  revenue  object  classes, 
with  asimplified  structure  of  31  revenue 
object  classes,  for  a  reduction  of  54%. 

Six  commenters  proposed  adding: 
modal  separation  of  fare  revenues, 
while,  only  onecommenter  opposed  this^ 
separationi  Although  voluntaryor 
required:level  reporters  have  had. the. 
option  of  allocating  fares  by  mode  since 
the  1064.  report,  few  have  done  80< 
despite  the  fact  that  most  operatore' 
coUeot.this  information  for  their  own< 
use.  Rew.analysts.hava'used  modal' 
fares  primarily  because  it  is  available 
onlyontapea 

Proposal — UMTA  proposes  to 
encourage  a  greater  degree  of  reporting, 
of  modalfaresby  highlightings  this 
option  in  the  Reporters!  Manual;. 


published  annually,  and  improving 
access  to  modal  fares  through  published 
reports  and  microcomputer  files.  UMTA- 
recognizes  the  high  level  of  interest  by 
analysts  in  modal  splits  of  fares,  which 
would  allow  section  15  data  to  be  used< 
to  analyze  a  broad  range  of  valuable 
modal  performance  measures,  including 
farebox  recovery  rates,  and  average 
fares  and  subsidies  per  rider.  UMTA 
will  not  require  modal  fares  because  of 
the  difficulty  this  would  present  for 
operators  with  large  numbere^of 
transfers  and  monthly  of  other  passes. 

D.  Operating  Expenses 

Transit  systems  use  the  300-series! 
Forms  ^e  report  operating  expenses  ini 
funcdon  (operadons,. vehicle  and. non- 
vehicle  maintenance;  and  general! 
administration)  and  object  class  (wages, 
fringe  benefit,  and  other]  categories.  A 
reporter  at  the  minimum  or  required  (R) 
level  uses  the  basic  four  functions  and 
14  object  classes.  This  detail  expands 
for  operators  at  any  of  the  three 
voluntary  levels  up  to  44  fiinctionsand: 
47  object  classes  at  the  most  detailed  A« 
level.  Voluntary  expense  details  are 
consolidated  to  the  required  l^el  inthe 
Annual  Report  and  on  the  section  15 
diskettes.  Complete  expense  infomiadon' 
is  available  only  on  computer  tape; 

Functions  and  object  classes  can  be 
cross-classifiedl  allowing;  for  example;, 
fringe  benefits  paid  to  vehicle  operators 
to  be  identified.  There  is;  however, 
limited  ability  to  separate  modal  costs 
for  multi-mode  operators.  Modal  costk- 
can  be  separated  by  function  (fbr 
example,  light  rail  vehicle  maintenance)] 
but  usually  not  by  object  class  (for 
example,  light  rail  wages]  or  by  functien 
and  object  class  (for  example,  light  rail' 
operators'  wages). 

There  was  a  great  range  of'views  on. 
voluntary  reporting,  the  number  of 
reporting  levels,  and  the  number  of 
details  in  each  level.  Of  the  six 
commenters  supporting  voluntary 
reporting,  three  supported  retaining  the 
current  system,  and  two  proposed  a. 
reduced  Ifevel  orvoluntary  details.  Of 
the  22  commenters  supporting  all 
required  reporting.,  nine  supported  use  of 
the  current  required  level  alone,  one 
recommended  that  the currantBlbvelbe 
used  for  allireporters,  ten  propoaed'two 
required  levels,  and  one  each  supported' 
three  and  four  requii'ed  levelsi 

The  ten  commenters  proposingtwoi  . 
required.levels  all'supported  aminimum 
level  that  approximatesthe  current 
required  level;  proposals  for  the.second 
more  detailed. level  are  as  follows: 

Three  favoreda>second  level  with 
details  similartothose  in  the  auirenl  B- 
leveL. 


Four  proposed  a  second  leve 
would  add  five  functions  to  the 
four  functions;  all  reporters  wo 
17  object  codes  which  would  b 
hicrease  from  14  to  17  for  ciure 
required  level  reporters,  and  a 
for  current  voluntary  reporters 
to  17. 

Proposal — Establish  two  rep 
levels.  The  current  required  \e\ 
retained  (the  "Minimum  (M)  le 
the  current  diree  voluntary  lev 
consolidated  and  simplified  inl 
voluntary  level  (the  new  "Expt 
level").  Level  E  will  have  21  fui 
reduction  of  52%  in  the  numbei 
current  A  level  functions,  and  i 
number  as  the  current  B  level, 
specific  Level  E  functions  will 
different  from  those  in  the  cun 
level.  Level  E  will  have  26  expi 
object  classes,  a  45%  reduction 
47  currently  used  in  all  three  vi 
levels.  The  proposed  revisions 
Uniform  System  of  Accounts  a 
Records  and  Reporting  System 
described  in  the  Revision  to  49 
630  in  section  VIL 

As  stated  in  section  II.B.l,  re 
who  received  UMTA  MIS  gran 
able  to  report  at  either  the  Exp 
Minimum  level.  UMTA  will,  he 
encourage  large  operators  and 
that  have  the  data  available  to 
the  expanded  level  to  report  al 
level.  UMTA  will  also  make  al 
expanded  data  easily  accessib 
incentive  for  operators  to  cont 
the  national  data  base. 

Proposo/— Realign  the  Unifd 
System  of  Accounts  to  move  T 
Fare  Collection  (151)  and  Systi 
Security  (161)  from  the  Genera 
Administration  to  the  Operatic 
category.  These  functions  are  i 
items  for  the  current  A  level  re 
representing  the  fourth  and  fifl 
cost  items  of  the  44  reported.  F 
these  costs  will  be  disruptive  t 
continuity  of  twelve  years  of  h 
costs,  since  the  definitions  anc 
Operations  and  General  Admi 
will  change.  However,  there  is 
moving  these  items  into  operai 
Also,  the  proposed  Level  E  wil 
these  costs  to  be  disaggregatei 
historical  cost  analysis  for  the 
operators,  although  this  will  n( 
possible  for  the  Minimum  Levi 
reporters. 

E.  Other  Financial  Data 

Operators  Wages  and  Hours  S 

The  current  Form  321  provid 
detailed  breakdown  of  the  hoi 
wages  paid  to  revenue  vehicle 
operators,  including  major  cati 
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published  annually,  and  improving 
access  to  modal  fares  through  published 
reports  and  microcomputer  files.  UMTA. 
recognizes  the  high  level  of  interest  by 
analysts  in  modal  splits  of  fares,  which 
would  allow  section  15  data  to  be  used' 
to  analyze  a' broad  range  of  valuable 
modal  performance  measures,  including 
farebox  recovery  rates,  and  average 
fares  and  subsiches  per  rider.  UMTA 
will  not  require  modal  fares  because  of 
the  difficulty  this  would  present  for 
operators  with  large  numbers-of 
transfers  and  monthly  or>  other  passes. 

D.  Operating  Expen8ea< 

Transit  systems  use  the  SOO-series! 
Forms  ^e  report  operating  expenses  ini 
function  (operadon8,.vehicle  andnon^ 
vehicle  maintenance;  and  general* 
administration)  and  object  class  (wages, 
fringe  benefit,  and  other]  categories.  A 
reporter  at  the  minimum  or  required  (R) 
level  uses  the  basic  four  functions  and 
14  object  classes.  This  detail  expands 
for  operators  at  any  of  the  three 
voluntary  levels  up  to  44  functionsand! 
47  object  classes  at  the  most  detailed  A 
level.  Voluntary  expense  details  are 
consolidated  to  the  required  l^el  iii  the 
Annual  Report  and  on  the  section  15 
diskettes.  Complete  expense  infoimatioU' 
is  available  only  on  computer  tape; 

Functions  and  object  classes  can  be 
cross-classified!  allowing;  for  example;, 
fringe  benefits  paid  to  vehicle  operators 
to  be  identified.  There  is;  however, 
limited  ability  to  separate  modal  costs 
for  multi-mode  operattirs.  Modalcostfe 
can  be  separated  by  function  (for 
example,  light  rail  vehicle  maintenance); 
but  usually  not  by  object  class  (for 
example,  light  rail  wages)  or  by  functien 
and  object  class  (for  example,  light  rail 
operators'  wages): 

There  was  a  great  range  of  views  on. 
voluntary  reporting,  the  number  of 
reporting  levels,  and  the  number  oV 
details  in  each  level.  Of  the  six 
commenters .  supporting  voluntary 
reporting,  three  supported  retaining  the 
current  system,  and  two  proposed  a. 
reduced  level  ofvoluntary  details.  Of 
the  22  commenters  supporting  all 
required  reporting.,  nine  supported  use  of 
the  current  required  level  alone,  one 
recommended  that  the  ciurenf  B  Ibvel'be 
used  for  allireporters,  ten  propoaed'two 
required  levels,  and  one  each  supported 
three  and  four  required  levels> 

The  ten  commenters  proposing  two>  . 
required-levels  aU'suppoited  a  minimum 
level  that  approximates  the  current 
required  level;  proposals  for  the.  second 
more  detailed  level  are  as  follows:. 

Three  favoredoisecondlevel  with 
details  similarto  tfaoaa  in^the  ouirent  B. 
leveL. 


Four  proposed  a  second  level  that 
would  add  Tive  functions  to  the  current 
fotu-  functions;  all  reporters  would  use 
17  object  codes  which  would  be  an 
increase  from  14  to  17  for  current 
required  level  reporters,  and  a  decrease 
for  current  voluntary  reporters  from  47 
to  17. 

Proposal — Establish  two  reporting 
levels.  The  current  required  level  will  be 
retained  (the  "Minimum  (M)  level"),  and 
the  current  three  voluntary  levels  will  be 
consolidated  and  simplified  into  a  single 
voluntary  level  (the  new  "Expanded  (E) 
level").  Level  E  will  have  21  functions,  a 
reduction  of  52%  in  the  number  of 
current  A  level  functions,  and  the  same 
number  as  the  current  B  level.  The 
specific  Level  E  functions  will  be  slightly 
different  from  those  in  the  current  B 
level.  Level  E  will  have  26  expense 
object  classes,  a  45%  reduction  from  the 
47  currently  used  in  all  three  voluntary 
levels.  The  proposed  revisions  to  the 
Uniform  System  of  Accounts  and 
Records  and  Reporting  System  are 
described  in  the  Revision  to  49  CFR  part 
630  in  section  VIL 

As  stated  in  section  U.B.I,  reporters 
who  received  UMTA  MIS  grants  will  be 
able  to  report  at  either  the  Expanded  or 
Minimum  level.  UMTA  will,  however, 
encourage  large  operators  and  others 
that  have  the  data  available  to  satisfy 
the  expanded  level  to  report  at  that 
level.  UMTA  will  also  make  all 
expanded  data  easily  accessible  as  an 
incentive  for  operators  to  contribute  to 
the  national  data  base. 

Proposal — Realign  the  Uniform 
System  of  Accounts  to  move  Ticketing  & 
Fare  Collection  (151)  and  System 
Security  (161)  from  the  General 
Administration  to  the  Operations 
category.  These  functions  are  major  cost 
items  for  the  current  A  level  reporters, 
representing  the  fourth  and  fifth  largest 
cost  items  of  the  44  reported.  Realigning 
these  costs  will  be  disruptive  to  the 
continuity  of  twelve  years  of  historical 
costs,  since  the  definitions  and  value  of 
Operations  and  General  Administration 
will  change.  However,  there  is  a  logic  to 
moving  these  items  into  operations. 
Also,  the  proposed  Level  B  will  allow 
these  costs  to  be  disaggregated  In 
historical  cost  analysis  for  the  large 
operators,  although  this  will  not  be 
possible  for  the  Minimum  Level 
reporters,  i  j 

E.  Other  Financial  Data 

Operators  Wages  and  Hours  Schedule 

The  current  Form  321  provides  a 
detailed  breakdown  of  the  hours  and 
wages  paid  to  revenue  vehicle 
operators,  including  major  categories  of 


dollars  and  hours  for  operating  and  non- 
operating  paid  work. 

Seven  commenters  requested  that  the 
Operators  Wages  and  Hours  Schedule 
either  be  eHminated  or  that  the  detailed 
categories  be  consolidated.  One 
commenter  suggested  that  this 
information  be  voluntary. 

Proposal— VIAT A.  will  simplify  the 
Operators  Wages  and  Hours  Schedule 
by  consolidating  details. 

Fringe  Benefit  Contributions 

Fringe  benefit  contributions  of  both 
employers  and  employees  are  reported 
on  Form  331. 

Of  five  commenters  proposing  a 
revision  to  fringe  benefit  reporting,  four 
suggested  eliminating  employee 
contributions.  One  commenter  proposed 
eliminating  all  reports  of  fringe  benefit 
contributions,  while  one  supported 
retaining  all  fringe  benefit  contributions 
for  accurate  comparisons  of  benefits. 

Proposal— UMTA  will  eliminate 
reports  of  employee  contributions  to 
fringe  benefits.  This  change  is  consistent 
with  specific  comments  on  fringe 
benefits  and  general  support  for 
simplifying  reporting. 

Pension  Plans 

Information  on  the  cost  components  of 
the  various  pension  plans  that  reporters 
provide  for  their  employees  are  reported 
on  Form  332.  Pension  plan  data  are  not 
published. 

Commenters  tmiversally  supported 
elimination  of  the  pension  plan  data. 
While  20  supported  eliminating  Form 
332,  one  commenter  supported 
consolidation  with  the  fringe  benefit 
schedule,  and  no  other  commenters 
defended  the  data  for  analysis. 
Employee  contributions  to  fringe 
t>enefits  are  proposed  to  be  eliminated 
because  employee  contributions  come 
out  of  wages,  which  are  already 
reported  by  the  operators. 
Consequently,  the  inclusion  of  employee 
contributions  would  result  in  double 
counting.  In  addition,  these  data  are  not 
useful  for  analysis  because  the  data 
involve  plan  specific  details. 

Proposal— VhTT A  is  eliminating  Form 
332.  Pension  Plan  Questionnaire.  This 
change  is  consistent  with  the  comments 
on  the  minimal  value  of  pension  data 
and  general  support  for  simplifying 
reporting  and  reducing  the  number  of 
forms.  Total  cost  of  pension  plan  will 
continue  to  be  a  part  of,  and.included 
with,  fringe  benefit  cost 

F.  Non-Financial  Operating  Data 

The  Reporting  System  uses  several 
forms  to  collect  information  on  a  broad 
range  of  non-financial  characteristics  of 
transit  service,  including  maintenance  of 


vehicles,  fleet  inventories, 
infrastructure,  labor  resources,  safety, 
service  supplied,  andridershlp. 

Fleet  inventory 

The  reporting  system  records  several 
types  of  fleet  information  on  several 
different  forms.  Forms  003  and  004 
contain  the  number  and  type  of  vehicles 
required  and  available  to  meet  peak  or 
maximum  service  requirements 
measured  at  the  time  of  year  when 
maximum  service  occurs.  Forms  406  and 
407  record  the  number  of  vehicles  in 
operation  during  average  daily  time 
periods.  Form  408  measures  all  vehicles 
in  the  total  fleet  including  vehicles  that 
are  active,  stored,  and  awaiting  sale. 

Proposal — Consistent  with  numerous 
ANPRM  responses  requesting 
simplification  of  reporting  and  reduction 
in  the  number  of  forms,  UMTA  is 
eliminating  Forms  003  and  004  by 
incorporating  the  information  from  those 
forms  onto  Forms  406  and  407. 

Service  Periods 

Time  periods  of  transit  service  for 
each  mode,  including  a  jn.  and  p.m. 
peaks,  midday,  and  hours  of  service  for 
weekdays,  Saturdays,  and  Sundays  are 
reported  on  Form  401.  These  data  are 
not  published  in  the  Annual  Report 

Ten  commenters  recommended 
eliminating  Form  401.  while  one 
proposed  revishig  it 

Avposa/— Consistent  with  numerous 
ANPRM  requests  to  simplify  reporting 
and  reduce  the  number  of  forms,  UMTA 
is  eliminating  Form  401.  Information  on 
service  period  schedules  will  be 
incorporated  onto  Forms  406  and  407. 

Service  Reliability— Roadcalls 

Data  on  roadcalls  for  mechanical 
failure  and  other  reasons  are  reported 
on  Form  402. 

The  ANPRM  asked  whether  reports  of 
roadcalls  are  of  value,  whether 
definitions  should  be  revised  to  make 
the  data  more  useful,  or  whether 
alternative  data  items  should  be 
substituted  to  measure  reliability. 

Taken  as  a  group,  the  comments 
expressed  a  high  level  of  dissatisfaction 
with  the  current  approach  to  reporting 
roadcalls — 16  commenters  proposed 
eliminating  roadcalls  or  revising  the 
definition  of  roadcalls. 

Proposal — Because  roadcalls  are  a 
crucial  aspect  of  performance,  the 
current  definition  of  roadcalls  will  t>e 
retained  until  UMTA  and  the  industry 
are  able  to  develop  a  superior  measure 
of  reliability. 
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Transit  System  Emplojiee  Counts. 

System-wide  houra  worked  are 
categorized  by  different  functions  on 
Form  404.  For  simplicity,  these  hours' are 
divided  by  2080  and  reported  as  full- 
time  equivalents  (FTE's);  there  an  no 
distinctions  between  labor  of  full-  and^ 
part-time  empioyaes; 

Five  oommenters  supported  reporting 
work  hours  instead  of  annual  full-time 
equivalents,  arguing  that  use  of  the  2080' 
hours  perlabor  year  is  arbitt-ary  andi 
confusing.  Two  coimnentersiop^Hised: 
this  view,  supporting  the  ciurent  usaofe 
an  annual  full-time  equivalent'.  Three' 
commenters  proposed  abandoning  the 
entire  employee  count  form.  Two 
commenters  supported  use- of. 
percentage  of  hours  worked  by,  part-time 
employees  as  a  useful  indicator  of  the 
extent  to  which  part-time  employees  are 
utilized. 

Proposed — The  Transit  System 
Employee  Count  Schedule  will  report 
work  hours  instead  of  equivalent  work 
years.  This  change  wilt  avoid  the 
arbitrariness  of  the  current  definition.o{' 
full-time  equivalent  employees. 

A  check-offbox  will  be  added'to  Fftrm 
404  to  indicate  use  of  part-time 
operators.  In  addition,  on  a  trial  basis, 
all  reporters  will  have  the  option  of 
indicating  the  percentage  of  paidhoiirs) 
for  revenue  vehicle  operations  provided" 
by  part-time  operators  on  Form  404.  The 
local  definition  of  part^ime  willbe 
summarized  on  Form.005.  UMTA 
believee.  that  this  data>will  be  of  value  in 
assessments  of  the  effect,  of  partr time' 
labonon  perf oimance.. including,  coats^ 
service,,safety;  and  other,  factota.. 

Service  Supplied  and-Gonsumed' 

Service  supplied  and  consumed 
information- is.report^  on  Farm.4aB'for 
non-rail  modes  and  on  Form  407  for  rail 
modes.  Bifbrmation  incliides  measures. 
of  the  quantity  of  service  supplied, 
including  vehicle  miles  and  hours,  actual^ 
and'schedulMvehicle-revemie miles; 
and  capacity  miles;  and' unlinked' 
passengerlrips  and'passenger  miles: 
Most  items  on- these  fbrms-arereparted' 
by  time-ofMajk 

Two  comments  opposed  and^no' 
comments  supported  developnrentof 
new  measures  of  service  quality. 

flropcwo/i— Although  DMTA  will'not 
add  measures.ofseiKHce- quality;  it>wiUt 
improve  access  to  repat4s>o£actlial;and* 
scheduled  vehicle  revenue- nrilestwhicbi 
are  cuiTentl)£  reparte<i  Scfaeduledi 
vehicle  revenue  mile»are>curTently/ 
available  only  ontape.  Compaiiaona^of: 
actutaLamisGhedule  viefaiole  revemie 
miles  can  provide  a.  measure  of.  one 
aspect  of  service  reliability. 


IV.  Bihlia^apfay 

Reference  documents  for  thetJtiifbrm- 
System  of  Accounts  and  Recordii  and' 
Reportiiig  System  are.  as  follows. 

Urban  Maw  TTanaportation  Indtistry/ 
Uniform  System  of  Acaounit  and  R«cotda. 
and  Reporting  Systam. 

Volumefl — General  Desoription  ({anuarjr, 

1977), 
Volume  0 — Uniform  System  of  Aocounta  and 

Records  (January  1977) 
Reporting  Manual  and  Sample  Fomis  (AiU' 
Reporting  JLsvela)  (April  ISSl) 

Qata.U8ei'a  Guida  to  the  UMTA  Section  IS 
Reporting  System.  Volpe  National 
Transportation  Systems  Center,  fune  1.  I9S0. 

National  Urban  Mass  Transportation 
Statistics:  1988  Section  15  Annual  Report 
(Novemt)erl9W);  from  U.S.  Go\-emment' 
PrinttngOffice,  (202)  785^238. 

UNR'At  Circular  ZTiaiA.  Sampling. 
Proceduiet  for  Obtaining  Fixad  Route  But 
Operating  Data  Requir«d  lindertbs  Section^ 
IS  Reporting. SyMem.  July,  1988. 

UMTA  Circular  27ia2A'.  Sampling 
Procedures  for  Obtaining  Demand. 
Responsive  Bus  System  Opera  ting  Data 
Required'Under  the  Section  15  Reporting 
System.  July.  1988. 

UMTA  arcular27t0.4A,  Revenue~Bas«d' 
Sampling  Procedures  fopObtaining-Pix^d 
Route  Bus  Operating  Data  Required  Under 
the  Section  15  Reporting  System,  July,  1988. 

UMTA  Circular  2710.8,  Section  15 > 
Aocounring.  and  Reporting. RalBBse  #1.  July.. 
198a  (Questions  and  answers  oniSection.lS). 

UMTAGiroular  2710^.  Sestiontfi 
Accounting  and  Reporting  Release  #2».July, 
1988.  (Questiona  and  answers  on  Section  16). 

Uniform  System  of  Accounts  and  Records 
and  Reporting  System;  Clkriffcation  of. 
Procedures  for  Addressing  Noncompliance 
with  Reporting  Requirements;  Ptoal  Rule. 
Changes-to  Section  15;  Notlc*  (SZ  PH-amSZ) 
September 25, 198T (49 GFR  PartflaO). 

Transit  Prafilee  forlhirty, Largs  Agencies 
for  the  198»SeQtian  IS  Report:  Yev.  Audit 
Review,  and .AnalvwiisDivisiani  Offioeof 
Capital. and i^onnula^Asaiatanos.  Urbaa.Ma8S' 
Transportation  Adminiatrstion,  F^bruarJ^19. 
1991. 

Vi~A|j|Mndix. 

Attached  to  the  prooosedrevised^pait 
630  is  an  Appendix,  which  explains  the 
overall  structure  oTthe  section  1& 
Unifonn  System,  of  Accounts  and- 
Records- and.Reporting  System.  This 
Appendix  provides  a  genaraL  overview- 
of  the  Sy8tems.It  is  important.to 
emphasize  that  in  the  actual  preparation 
of  a  report;.reporteia.must.use  part630, 
the  Reporting  Manual,  and  any  other 
materials  providedby  UMTA.  Tha 
Appendix  describes. the  two  levels  of 
reporting  and  recordkeeping  used  in  the 
Reporting-and  the  Aooounts  and' 
Recotdsv Systems,  and  the  use  and*- 
stmctura  of  the  Systems-.  Finally^  the 
Appendix  provides  »list  of  reporting: 
forms  in  table  fti- 


VI.  Regulatory  Analyses  and  Nodaes- 

A.  Executive  Otder  12291 

ThiKactioa<haB'beenreviBwed^und«' 
Executive'QndertZZBlt  and  it.ha»beeni 
determined  thaf.it  irnot  a  major  rule.  It' 
will  not  result  in  air  annual  effect:  on  the 
economy  of  $100  million  or  more.  Thiii> 
regulation  is  not  significant  underthe 
Department's  Regulatory  Policies  and: 
Procedures.  UMTA  finds  that; the 
economic  impact  of  this  regulation  is'SO 
minimal  that  a  full  regulatory  evaluation 
is  not  required. 

B'.  Regulatory.  Flexibility  Act' 

In  accordance  with  &U1S,C.  805(b).  as 
added  by  the  Regulatory  Flexibility  Atit}. 
Public  Law  96-354*  UMTA  certifies  that 
this  rale  mlLnot  have  a  significant, 
economic  impact  ona  substantial' 
number  of  small  entities- within' the 
meaning  of  the  Act.  To  the  extent  the 
new  regulation  would  be  more  easily^ 
understood  and  mora  deariy,  states- the 
basic  reporting  procedure8..itmaysav« 
small  entities  time  in  detennining-tbeir 
rights  and  responsibilities;. 

C  Environmental  Impacts- 

Thisi final  rsgulfition;wauldinot< 
adversely  affect  the  environment 

D.  Pdperwork  Reduction  Act 

The  collection  of  informadonj 
requirements  in  the  present,  rnle  ace 
subject  tO'the  Paperwork  ReductioaAsti 
Public  Law  96^11.  44  U.S;C  chapter35. 

The  paperwork  requirements- 
associated  with  this  NPRM:  are.  being.- 
farwanied  to  the  Officeof  ManagsmBnt: 
and  Budget  (OMB)  forreview. 

List  of  Subjects  in.49  CFR  Part  630i 

Mass-  ttansportation,.Beparting8ndl 
recordkeepingrequiremants;  Unifonn> 
system  of  accounts. 

VH.  Revision  or49  CER  Pact  63a 

Basedomthe  foregoing,  UMTA- 
proposes  to'revise  48<t£iW  part8S0)aa> 

follows: 

PART  630— UNIFORM  SVSTEIMM; 
ACCOUICTSAMO  RECGROS  AND. 
REPORTING  SV6TEM 

Section 

630.1    Purpose. 

630.3     Scope. 

63a5    Deflnitions. 

630.7    Requirements. 

630.9    Failtuv  to  report  data. 

630.11^^    Lata  and  inoontpletsTepoBta 

830.13    Inaccurate  data. 

830.15    Negative-certification  findings.' 

630.17*    WSiver  of  reporting  requireraentsi 

630.19    Datsiodjuatmants. 

63021;   Diapiay.of:Ohffiaantniimiini)aa< 


Appendix  to  Part  tao— Overview  a 
Explanation  of  tbe  Urban  Moss 
Transportation  Industry  Uniform  S 
Accounts  and  Records  and  Reporti 

AntlKtrity:  Sec  111,  Pub.  L  9^-6t 
1573  (49  MSC  1611):  Sees.  303(a)  a 
Pub.  L  97-424,  96  Stat.  2141  (49  U.S 
and  49  GFR  1.51. 

§  630.1    Purpose. 

The  purpose  of  this  part  is  tc 
requirements  and  procedures  r 
for  compliance  with  the  Unifor 
of  Accounts  and  Records  and  1 
System  mandated  by  section  1 
Urban  Mass  Transportation  Ai 
(UMT  Act],  as  amended,  49  U.I 
and  to  set  forth  the  procedures 
addressing  a  reporting  agency' 
to  comply  with  these  requirem 

S  630.3   Scope. 
This  part  applies  to  all  appli 

beneficiaries  of  Federal  financ 
assistance  under  section  9  of  t 
Act  (49  U.S.C.  1604  and  1607). 

S630.S    DeflnMons. 

(a)  Except  as  otherwise  pro> 
terms  defined  in  the  Urban  Mt 
Transportation  Act  of  1964,  as 
(49  U.S.C.  1601  et  seq.),  are  us( 
part  as  so  defined. 

(b)  Terms  defined  in  the  ]an 
1977  Edition  of  the  Urban  Mas 
Transportation  Industry  Unifo 
of  Accounts  and  Records  and 
System,  as  updated  in  the  ann 
Reporting  Manual,  are  used  in 
as  so  defined. 

(c)  For  purposes  of  this  part 
Administrator  means  the  Ui 

Transportation  Administrator 
Administrator's  designee. 

Applicant  means  an  applica 
assistance  under  section  9  of  t 
Act. 

Assistance  means  Federal  f 
assistance  for  the  acquisition, 
construction,  or  operation  of  p 
mass  transportation  services. 

Beneficiary  means  any  orge 
operating  and  delivering  urbai 
services  that  directly  receives 
from  assistance  under  section 
UMT  Act 

Chief  ExecvUve  Officer  (CI 
the  principal  executive  in  chai 
responsible  for  the  transit  or  r 
agency. 

Current  edition  of  the  Urbai 
Transportation  Industry  Unifc 
of  Accounts  and  Records  and 
System  means  the  most  recen 
edition  of  the  Reference  Volui 
modified  by  any  Circulars  or  i 
written  modifications  about  w 
reporting  agency  has  received 
reasonable  notice.  For  the  Rei 
Volumes,  "reasonable  notice" 
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VI.  Regnlatory  Analysaeand  Nodoes- 

A.  Executive  OtxJ&r  12291 

Thiffioctioo! has' been  reviewed^ und«- 
Executive'Qnlert22Blt  and  it.hae-baen> 
determined  thaf.it  is^not  a  ma  joe  rule.  It' 
will  not  result  in  airannual  effect  on  the 
economy  of  $100  million  or  more.  Thist 
regulation  is  not  significant  under  the 
Department's  Regulatory  Policiec  and: 
Procedures.  UMTA  finds  that  the 
economic  impact  of  thi»regulation'i»80 
minimal  that  a  full  regulatory,  evaluation 
is  not  required. 

B:  Regulatory,  Flexibility  Act 

In  accordance  with  &U13.G.  605(b);  aa 
added  by  the  Regulatory  Flexibility  Act}. 
Public  Law  96-354i  UMTA  certifies  that- 
this  role  mil  not  have  a  significant 
economic  impact  on  a  substantial' 
number  of  small  entities  within<dia 
meaning  of  the  Act.  To  the  extent  the- 
new  r^ulation  would  be  more  easily 
understood  and  more  deaiiy,  state*- the 
basic  reporting  procedurea..itmay  save 
small  entities  time  in  deternrining-their 
rights  and  responsibiUties.. 

C  Environmental  Impacts- 

ThiA final  regulationtwouldnot 
adversely  affect  the  environment 

D.  Ptiperwork  Reduction  Act 

The  collection  of  informationi 
requirements  in  the  piesentrole  ate 
subject  to  the  Paperwork  Reductioa  Act, 
Public  Law  Oe^U.  44  U.S.C  chaptetr3S; 

The  paperwork  requirements 
associated  with. this  NPRM are. being.- 
farwanled  to  the  Office:of  Management: 
and  Budget  (OMB)  forreview. 

List  of  Subjects  in.49  CFR  Patt  690: 

Mass  tran«pur<atiDn,.Beportihyandl 
recordkeeping  requirements;  Umfbimi 
system  of  accounts. 

Vn.  Revision  or49  CER  Pact  63a 

Baaediomthe  foregoing,  UMTA- 
proposes  to>ravise  48<CER  part6S0)a» 
follows: 

PART  SaO— UNIFORM  SV8TEIM>F 
Accounts  AND  REOOROa  AND 
REPORTma  SVaTEM 

Section 

630.1     Purpose. 

630.3    Scope. 

630.5    Deflnitions. 

630.7    Requirements. 

630.9    Failure  to  report  data. 

630. IT    Lata  and  inoorapiete-repnatai 

630.13    Inaccurate  data. 

630.15    Negatlve'certificatlon  findings.' 

630.ir    Waiver  of  reporting  rB<iuii«ments< 

630.19    Data  adiuatmenta. 

630121;    Diaplay.  of  ONffi  oantmiinimtwTai 


Appendix  to  Part  UO— Overview  sod 
Explanation  of  the  Urban  N4aas 
Transportation  Industry  Uniform  System  of 
Accounts  and  Records  and  Reporting  System. 

Anthority:  Sec  111.  Pub.  L  93-603. 88  SUt. 
1573  (49  use  1611):  Sees.  303(a)  and  304(c). 
Pub.  L  97-424,  96  Stat.  2141  (49  U.S.C.  1607): 
and  49  CFR  1.51. 

S  630.1    Purpose. 

The  purpose  of  this  part  is  to  prescribe 
requirements  and  procedures  necessary 
for  compliance  with  the  Uniform  System 
of  Accounts  and  Records  and  Reporting 
System  mandated  by  section  15  of  the 
Urban  Mass  Transportation  Act  of  1964 
(UMT  Act),  as  amended,  49  U.S.C.  1611. 
and  to  set  forth  the  procedures  for 
addressing  a  reporting  agency's  failiue 
to  comply  with  these  requirements. 

9630.3   Scope. 

This  part  applies  to  all  applicants  and 
beneficiaries  of  Federal  financial 
assistance  under  section  9  of  the  UMT 
Act  (49  U.S.C.  1604  and  1607). 

9630.S    Deflnitk>ns. 

(a)  Except  as  otherwise  provided, 
terms  defuied  in  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended 
(49  U.S.C.  1601  et  seq.),  are  used  in  this 
part  as  so  defined. 

(b)  Terms  defined  in  the  January  10. 
1977  Edition  of  the  Urban  Mass 
Transportation  Industry  Uniform  System 
of  Accounts  and  Records  and  Reporting 
System,  as  updated  in  the  annual 
Reporting  Manual,  are  used  in  this  part 
as  so  defined. 

(c)  For  purposes  of  this  part: 
Administrator  means  the  Urban  Mass 

Transportation  Administrator  or  the 
Administrator's  designee. 

Applicant  means  an  applicant  iot 
assistance  under  section  9  of  the  UMT 
Act. 

Assistance  means  Federal  financial 
assistance  for  the  acquisition, 
construction,  or  operation  of  public 
mass  transportation  services. 

Beneficiary  means  any  organization 
operating  and  delivering  urban  transit 
services  that  directly  receives  benefits 
from  assistance  under  section  9  of  the 
UMT  Act. 

Chief  Executive  Officer  (CEO)  means 
the  principal  executive  in  charge  of  and 
responsible  for  the  transit  or  reporting 
agency. 

Current  edition  of  the  Urban  Mass 
Transportation  Industry  Uniform  System 
of  Accounts  and  Records  and  Reporting 
System  means  the  most  recently  issued 
edition  of  the  Reference  Volumes,  as 
modified  by  any  Circulars  or  other 
written  modifications  about  which  the 
reporting  agency  has  received 
reasonable  notice.  For  the  Reference 
Volumes,  "reasonable  notice"  is  given 


for  the  applicable  report  if  the  most 
recent  edition  is  mailed  to  the  reporting 
agency  at  least  120  days  before  the 
agency's  reporting  deadline.  For 
Circulars  and  other  vmtten 
modifications,  "reasonable  notice"  is 
given  if  the  reporting  agency  is  mailed 
the  modifications  at  least  30  days  before 
a  reporting  deadline.  However,  UMTA 
reserves  the  right  to  waive  these  notice 
requirements  in  unique  cases  that 
require  immediate  implementation  (such 
as  a  change  in  the  statute). 

Days  means  calendar  days. 

Deadhead  miles  means  the  miles  a 
vehicle  travels  when  out  of  service,  i.e., 
retiiming  to  the  garage,  changing  routes, 
etc.,  or  when  there  is  no  reasonable 
expectation  of  carrying  revenue 
passengers.  The  total  miles  traveled  by 
revenue  vehicles  consist  of  miles 
traveled  when  in  revenue  service  and 
these  deadhead  miles. 

Mass  Transportation  Agency  or 
transit  agency  means  an  agency 
authorized  to  transport  people  by  bus, 
rail,  or  other  conveyance,  either  publicly 
or  privately  owned,  and  which  provides 
to  the  public  general  or  special  service 
(but  not  including  school,  charter,  or 
sightseeing  service]  on  a  regular  and 
continuing,  scheduled  or  unscheduled, 
basis.  Transit  agencies  are  classified 
according  to  the  mode  of  transit  service 
operated.  A  multimode  transit  agency 
operates  two  or  more  modes,  which  are 
defined  in  the  current  edition  of  the 
Urban  Mass  Transportation  Industry 
Uniform  System  of  Accotmts  and 
Records  and  Reporting  System. 

Reference  Volume(s)  means  the 
current  edition  of  the  Urban  Mass 
Transportation  Industry  Uniform  System 
of  Accounts  and  Records,  which  is 
composed  of  Volume  I-General 
Description:  Volume  Il-Uniform  System 
of  Accounts  and  Records;  and  Reporting 
Manual  and  Sample  Forms  (All 
Reporting  Levels).  These  volimies  are 
subject  to  periodic  revision. 
Beneficiaries  and  applicants  are 
responsible  for  using  the  current  edition 
of  the  reference  volumes. 

Reporting  agency  is  the  agency 
required  to  submit  a  report  under 
section  15. 

The  UMT  Act  means  the  Urban 
Transportation  Act  of  1964,  as  amended. 
(49  U.S.C.  1601  et  seq.) 

Vehicle  revenue  miles  means  the 
miles  a  vehicle  travels  when  in  revenue 
service.  A  transit  vehicle  is  in  revenue 
service  only  when  the  vehicle  is 
available  to  the  public  and  there  is 
reasonable  expectation  of  carrying 
passengers  that  either  directly  pay  fares, 
are  subsidized  by  public  policy,  or 
provide  payment  through  some  contract 
arrangement 


S  630.7    Requirements. 

(a)  Uniform  System  of  Accounts  and 
Records.  Each  applicant  for  and  direct 
beneficiary  of  Federal  financial 
assistance  under  sections  5  or  9  of  the 
UMT  Act  must  comply  with  the 
applicable  procedural  requirements  of 
the  section  15  Uniform  System  of 
Accounts  and  Records,  as  set  forth  in 
the  current  edition  of  the  "Urban  Mass 
Transportation  Industry  Uniform  System 
of  Accounts  and  Records  and  Repcuting 
System."  Circulars,  and  other  reference 
documentation. 

(b)  Reporting  System.  Each  applicant 
for  and  direct  beneficiary  of  Federal 
financial  assistance  under  sections  5  or 
9  of  the  UMT  Act  must  comply  with  the 
applicable  procedural  requirements  of 
the  section  15  Reporting  System,  as  set 
forth  in  the  current  edition  of  the  'Urban 
Mass  Transportation  Industry  Uniform 
System  of  Accounts  and  Records  and 
Reporting  System,"  Circulars,  and  other 
reference  documentation. 

(c)  Copies.  Copies  of  the  referenced 
documents  are  available  from  the  Urt>aa 
Mass  Transportation  Administration, 
Audit,  Review  and  Analysis  Division 
(UGM-IS),  400  7th  Stieet,  SW.,  room 
9305,  Washington.  DC  20590.  These 
materials  are  subject  to  periodic 
revision.  Revisions  of  these  documents 
will  be  mailed  to  all  persons  required  to 
comply  and  a  notice  of  any  significant 
changes  in  these  procedures  will  be 
published  in  the  Federal  Register. 

{630  J    FaNurs  to  report  date. 

Failure  to  report  data  in  accordance 
with  this  Part  and  the  current  edition  of 
the  Urban  Mass  Transportation  Industry 
Uniform  System  of  Accounts  and 
Records  and  Reporting  System  will 
result  in  the  reporting  agency  being 
ineligible  to  directly  or  indirectiy  receive 
(e.g.,  a  public  agency  receiving  UMTA 
funds  through  another  public  agency 
rather  than  directly  from  UMTA)  any 
section  9  grants.  This  ineligibility 
applies  to  all  reporting  agencies  without 
regard  to  the  size  of  the  urbanized  area 
served  by  the  reporting  agency. 

{630.11    Let*  and  Incoinptet*  report*. 

(a)  late  Reports.  A  report  is  to  be 
received  by  UMTA  no  later  than  the 
120th  day  following  the  last  day  of  the 
reporting  agency's  fiscal  year, 

(1)  An  extension  of  30  days  after  the 
due  date  provided  for  in  {  630.11(a)  may 
be  requested  by  a  reporting  agency. 

(2)  Failure  to  submit  the  required 
report  by  the  due  date  will  be  treated 
under  {  630.9  as  failure  to  report  data. 

(3)  A  second  30-day  extension  after 
the  due  date  provided  for  in  9  630.11(a) 
will  be  granted  only  where 
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unforeseeable  circumstances  beyond  the 
reporting  agency's  control  have  made  it 
impossible  to  meet  the  due  date.  No 
second  extension  will  be  granted  if  it 
would  delay  the  apportionment  of 
formula  grants  to  other  grantees. 

(b)  Incomplete  Reports.  (1)  Report 
submissions  which  do  not  contain  all 
the  necessary  reporting  forms,  data,  or 
certifications  for  services  directly 
operated  by  the  reporting  agency  in 
substantial  conformance  with  the 
definitions,  procedures,  and  format 
requirements  set  out  in  the  section  IS 
Uniform  System  of  Accounts  and 
Records  and  Reporting  System  shall  be 
treated  under  S  630.9  as  failure  to  report 
data. 

(2)  Submission  of  a  report  with 
incomplete  data  or  missing  forms  for 
services  provided  under  contract  to  the 
reporting  agency  by  private  or  public 
carriers  shall  not  be  treated  under 
S  630.9  as  failure  to  report  data  provided 
that  the  reporting  agency  has  exhausted 
all  possibilities  for  obtaining  this 
information. 

S  630.13    Inaccurate  data. 

Failure  to  respond  to  data  validation 
questions.  UMTA.  either  directly  or 
dirough  a  contractor,  will  review  each 
section  15  report  to  verify  the 
reasonableness  of  the  data  submitted.  If 
any  of  the  data  do  not  appear 
reasonable,  UMTA  or  its  contractor  will 
notify  the  reporting  agency  of  this  fact 
and  request  justification  to  document 
the  accuracy  of  the  questioned  data. 
Failure  of  a  reporting  agency  to  make  a 
good  faith  response  to  this  request  will 
be  treated  under  S  630.9  as  failure  to 
report  data. 

S  630.15    Negative  certification  findings. 

UMTA  will  enter  a  zero  for  use  in 
computing  the  section  9  apportionment 
for  any  questionable  data  item(s)  in  a 
reporting  agency's  section  15  Report  if 
the  independent  auditor's  section  9  data 
certification  for  that  report  indicates 
that  any  of  the  data  do  not  appear 
accurate  or  have  not  been  collected  and 
reported  in  accordance  with  UMTA's 
definitions  and/or  confidence  and 
precision  levels,  or  expresses  any  other 
negative  finding,  such  as  the  lack  of 
adequate  documentation  or  a  reliable 
recordkeeping  system. 

$630.17    Waiver  of  reporting 
requirements. 

(a)  Request  for  waivers  of  reporting 
requirements  must  be  received  60  days 
before  the  due  date  in  order  to  receive 
consideration. 

(b)  The  Administrator  may,  at  the 
Administrator's  discretion,  consider  a 
waiver  request  or  grant  a  waiver  on  the 


Administrator's  o»vn  initiative  not 
received  60  days  in  advance  if  good 
cause  is  shown  by  the  requesting  party, 
(c)  Waivers  of  one  or  more  sections  of 
the  reporting  requirements  may  be 
granted  at  the  discretion  of  the 
Administrator  on  a  showing  that  the 
party  seeking  the  waiver  cannot  furnish 
the  required  data  without  unreasonable 
expense  and  inconvenience. 

S  630. 1 9    Data  adjustments. 

Errors  in  the  data  used  in  making  the 
apportionment  may  be  discovered  after 
any  particular  year's  apportionment  is 
completed.  If  so,  UMTA  shall  make 
adjustments  to  correct  these  errors  in  a 
subsequent  year's  apportionment  to  the 
extent  feasible. 

S  630.21    Display  of  0MB  control  numliers. 

All  of  the  information  collection 
requests  Lt  this  part  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  2132-0008. 

Appendix  to  Part  630 — Overview  and 
Explanation  of  the  Urban  Mass 
Transportation  Industry  Uniform  System 
of  Accounts  and  Records  and  Reporting 
System 

A.  Introduction 

Section  IS  of  the  Urban  Mass 
Transportation  Act  oF  1964.  as  amended 
(UMT  Act),  provides  for  establishment  of  two 
information-gathering  analytic  systems:  A 
Uniform  System  of  Accounts  and  Records, 
and  a  Reporting  System  for  the  collection  and 
dissemination  of  public  mass  transportation 
rinfmcial  and  operating  data  by  uniform 
categories.  The  purpose  of  these  two  Systems 
is  to  provide  information  on  which  to  base 
public  transportation  planning  and  public 
sector  Investment  decisions.  'The  section  IS 
program  is  administered  by  the  Urban  Mass 
Transportation  Administration  (UMTA). 

The  Uniform  System  of  Accounts  and 
Records  consists  of: 

•  Various  categories  of  accounts  and 
records  for  classifying  financial  and 
operating  data; 

•  I^recise  definitions  as  to  what  data 
elements  are  to  l>e  included  in  these 
categories:  and 

•  Definitions  of  practices  for  systematic 
collection  and  recording  of  such  information. 

VVhile  a  specific  accounting  system  is 
recommended  for  this  recordkeeping,  it  is 
possible  to  make  a  translation  from  most 
existing  accounting  systems  to  comply  with 
the  SecUon  15  Reporting  System,  which 
consists  of  forms  and  procedures: 

•  For  transmitting  data  from  transit 
agencies  to  UMTA; 

•  For  edititig  and  storing  the  data:  and 

•  For  UMTA  to  report  information  to 
various  groups. 

Under  the  terms  of  section  IS  of  the  UMT 
Act  all  applicants  for  and  beneficiaries  of 
Federal  assistance  under  section  9  of  the  Act 
(Le..  under  the  formula  grant  programs)  must 
comply  with  the  Reporting  System  and  the 
Uniform  System  of  Accounts  and  Records  in 


order  to  be  eligible  for  Federal  grants.  It 
should  be  noted  that  separate  and  complete 
section  IS  reports  must  be  submitted  by  or  for 
each  purchased  transportation  service 
provider  that  operates  100  or  more  revenue 
vehicles  for  the  purchased  service  during  the 
maximum  service  period. 

B.  Purpose  of  This  Appendix 

This  Appendix  presents  a  general 
introduction  to  the  stnicture  and  operation  of 
the  two  Systems.  It  is  not  a  detailed  set  of 
instructions  for  completion  of  a  section  15 
report  or  establishment  of  a  System  of 
Accounts  and  Records.  Persons  in  need  of 
more  information  should  refer  to  the  current 
edition  of  the  Urban  Mass  Transportation 
Industry  Uniform  System  of  Accounts  and 
Records  and  Reporting  System,  available 
from:  Urban  Mass  Transportation 
Administration.  Office  of  Capital  and 
Formula  Assistance,  Audit  Review  & 
Analysis  Division  (UGM-13).  400  Seventh 
Street  SW..  room  9305.  Washington.  DC 
20590  (202)  36&-1610. 

The  current  edition  of  the  Urban  Mass 
Transportation  Industry  Uniform  System  of 
Accounts  and  Records  and  Reporting  System 
is  composed  of:  Volume  I — General 
Description  (January  10, 1977),  Volume  D — 
Uniform  System  of  Accounts  and  Records 
(January  10, 1977),  Reporting  Manual  and 
Sample  Forms  (All  Reporting  Levels)  (April 
1991). 

UMTA  periodically  updates  these 
reference  documents  or  supplements  them  to 
revise  or  clarify  section  15  definitions  and 
reporting  forms  and  instructions.  Section 
630.7  makes  clear  that  reporting  agencies 
must  use  the  most  recent  edition  of  the 
reference  documents  and  reporting  forms  to 
comply  with  the  section  15  requirements. 
UMTA  tlierefore  urges  local  officials  to  check 
with  UMTA  before  completing  a  section  IS 
report  to  avoid  unnecessary  efforts  and 
delays. 

C  Special  (Reduced)  Reporting  Requiretnents 

Certain  information  collection  and 
recording  requirements  were  tailored  to 
accommodate  the  unique  characteristics  of 
certain  transportation  modes.  Reduced 
requirements  were  permitted  during  limited 
time  periods  to  ease  transition  to  complete 
reporting  for  these  modes.  Reduced  reporting 
requirements  for  commuter  rail  systems  and 
vanpool  services  ended  in  the  1987  report 
year.  In  addition,  the  reduced  reporting 
requirements  for  private  subscription  and 
private  noncontract  conventional  bus  service 
will  be  eliminated  in  the  1992  report  year. 

D.  Two  Levels  of  Section  IS  Reporting  and 
Recordkeeping 

UMTA,  in  cooperation  with  experts 
representing  operators,  public  agencies,  and 
other  constituencies  of  the  transit  industry, 
developed  two  different  reporting  formats  to 
be  adaptable  to  the  varying  sizes  of  transit 
agencies.  The  Systems  also  provide  for  the 
varying  levels  of  recordkeeping  specificity 
and  complexity  that  are  necessary  to 
accommodate  variations  in  size,  local  laws, 
and  modes  of  transport  A  basic  level  of 
detail  is  reported  under  the  Minimum  (M) 
reporting  level. 


The  Uniform  Systems  also  com 
Expanded  (E)  reporting  level  for  i 
more  detailed  revenue  and  exper 
Expanded  (E)  level  is  voluntary  « 
subcategories  of  data  that  should 
aggregated  to  record  each  object 
expense  function  at  the  minimua 
thus  serves  to  define  the  more  ag 
data.  The  definitions  for  data  rep 
Minimum  (M)  level  are  consisten 
summarized  from  those  for  the  m 
Expanded  (E)  level  data. 

E.  The  Unifoim  System  of  Accou 
Records 

The  Unifram  System  of  Accoui 
Records  consists  of  a  financial  a( 
and  operational  recordkeeping  s] 
designed  for  mass  transportation 
and  planners.  Its  uniformity  pern 
thorough  and  accurate  comparisc 
analyses  of  different  transit  agen 
operating  costs  and  efficiencies  t 
had  a  unique  recordkeeping  and 
system.  The  System  establishes  ^ 
categories  of  accounts  and  recon 
classifying  mass  transportation  c 
financial  data,  and  includes  prec 
definitions  of  transportation  tern 
ensure  that  all  users  share  a  com 
understanding  of  how  to  use  and 
data  collected. 

(1)  Use  of  the  Accounts  and  Reci 

Beneficiaries  of  and  applicanti 
assistance  are  not  required  to  usi 
Uniform  System  of  Accounts  and 
keeping  their  own  records.  If  an  i 
beneficiary  chooses  not  to  use  th 
however.  It  must  nevertheless  be 
translate  its  accounts  and  record 
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order  to  be  eligible  for  Federal  grants.  It 
should  be  noted  that  separate  and  complete 
section  IS  reports  must  be  submitted  by  or  for 
each  purchased  transportation  service 
provider  that  operates  100  or  more  revenue 
vehicles  for  the  purchased  service  during  the 
maximum  service  period. 

B.  Purpose  of  This  Appendix 

This  Appendix  presents  a  general 
introduction  to  the  structure  and  operation  of 
the  two  Systems.  It  is  not  a  detailed  set  of 
instructions  for  completion  of  a  section  15 
report  or  establishment  of  a  System  of 
Accounts  and  Records.  Persons  in  need  of 
more  information  should  refer  to  the  current 
edition  of  the  Urban  Mass  Transportation 
Industry  Uniform  System  of  Accounts  and 
Records  and  Reporting  System,  available 
from:  Urban  Mass  Transportation 
Administration.  Office  of  Capital  and 
Formula  Assistance,  Audit  Review  & 
Analysis  Division  (UGM-13).  400  Seventh 
Street  SW,.  room  9305.  Washington.  DC 
20590  (202)  366-1610. 

The  current  edition  of  the  Urban  Mass 
Transportation  Industry  Uniform  System  of 
Accounts  and  Records  and  Reporting  System 
is  composed  of:  Volume  I — General 
Description  Oanuary  10, 1977).  Volume  II — 
Uniform  System  of  Accounts  and  Records 
(January  10, 1977),  Reporting  Manual  and 
Sample  Forms  (All  Reporting  Levels)  (April 
1991). 

UMTA  periodically  updates  these 
reference  documents  or  supplements  them  to 
revise  or  clarify  section  15  definitions  and 
reporting  forms  and  instructions.  Section 
630.7  makes  clear  that  reporting  agencies 
must  use  the  most  recent  edition  of  the 
reference  documents  and  reporting  forms  to 
comply  with  the  section  15  requirements. 
UMTA  therefore  urges  local  officials  to  check 
with  UMTA  before  completing  a  section  15 
report  to  avoid  unnecessary  efforts  and 
delays. 

C  Special  (Reduced)  Reporting  Requirements 

Certain  information  collection  and 
recording  requirements  were  tailored  to 
accommodate  the  unique  characteristics  of 
certain  transportation  modes.  Reduced 
requirements  were  permitted  during  limited 
time  periods  to  ease  transition  to  complete 
reporting  for  these  modes.  Reduced  reporting 
requirements  for  commuter  rail  systems  and 
vanpool  services  ended  in  the  1987  report 
year.  In  addition,  the  reduced  reporting 
requirements  for  private  subscription  and 
private  noncontract  conventional  bus  service 
will  be  eliminated  in  the  1992  report  year. 

D.  Two  Levels  of  Section  IS  Reporting  and 
Recordkeeping 

UMTA.  in  cooperation  with  experts 
representing  operators,  public  agencies,  and 
other  constituencies  of  the  transit  Industry, 
developed  two  different  reporting  formats  to 
be  adaptable  to  the  varying  sizes  of  transit 
agencies.  The  Systems  also  provide  for  the 
varying  levels  of  recordkeeping  specificity 
and  complexity  that  are  necessary  to 
accommodate  variations  in  size,  local  laws, 
and  modes  of  transport  A  basic  level  of 
detail  is  reported  under  the  Minimum  (M) 
reporting  level. 


The  Uniform  Systems  also  contain  an 
Expanded  (E)  reporting  level  for  submitting 
more  detailed  revenue  and  expense  data.  The 
Expanded  (E)  level  ia  volunta^  and  contains 
subcategories  of  data  that  should  be 
aggregated  to  record  each  object  class  or 
expense  function  at  the  minimum  level  and 
thus  serves  to  define  the  more  aggregated 
data.  The  definitions  for  data  reported  at  the 
Minimum  (M]  level  are  consistent  with  and 
summarized  from  those  for  the  more  detailed 
Expanded  (E)  level  data. 

E.  The  Uniform  System  of  Accounts  and 
Records 

The  Uniform  System  of  Accounts  and 
Records  consists  of  a  financial  accounting 
and  operational  recordkeeping  system 
designed  for  mass  transportation  managers 
and  planners.  Its  uniformity  permits  more 
thorough  and  accurate  comparisons  and 
analyses  of  different  transit  agencies' 
operating  costs  and  e^iciencies  than  if  each 
had  a  unique  recordkeeping  and  accounting 
system.  The  System  establishes  various 
categories  of  accounts  and  records  for 
classifying  mass  transportation  operating  and 
financial  data,  and  includes  precise 
definitions  of  transportation  terminology  to 
ensure  that  all  users  share  a  common 
understanding  of  how  to  use  and  Interpret  the 
data  collected. 

(1)  Use  of  the  Accounts  and  Records  System 

Beneficiaries  of  and  applicants  for  Federal 
assistance  are  not  required  to  use  the 
Uniform  System  of  Accounts  and  Records  in 
keeping  their  own  records.  If  an  applicant  or 
beneficiary  chooses  not  to  use  the  System, 
however,  it  must  nevertheless  be  able  to 
translate  ita  accounts  and  records  system  to 


the  accounts  prescribed  in  the  System.  The 
accounting  system  that  the  reporter  uses  must 
permit  preparation  of  financial  and  operating 
data  that  conform  to  the  Uniform  System 
directly  from  its  records  at  tlie  end  of  the 
fiscal  year,  and  must  be  consistent  with  the 
following: 

(i)  The  data  must  have  been  developed 
using  the  accrual  method  of  accounting. 
Those  transit  systems  that  use  cash-basis 
accounting,  in  whole  or  in  part,  must  make 
work  sheet  adjustments  in  their  account 
books  to  record  the  data  on  the  accrual  basis. 

(ii)  Reporting  agencies  must  follow  or  be 
able  to  directly  translate  their  system  to  the 
accounting  treatment  specified  in  the 
pnibhcation  "Urban  Mass  Transportation 
Industry  Uniform  System  of  Accounts  and 
Records  and  Reporting  System." 

(iii)  The  reporting  agency's  accounting 
categories  (chart  of  accounts]  must  be 
correctly  related,  via  a  clear  audit  trail,  to  the 
accounting  agencies  prescribed  in  the 
Uniform  System  of  Accounts  and  Records 
and  Reporting  System. 

(2)  General  Structure  of  Uniform  Accounts 
and  Records  System 

In  the  section  15  System,  operating 
expenses  incurred  by  the  transit  system  are 
classified  by  mode.  The  expenses  of  each 
mode  are  recorded  in  two  dimensions: 

(i)  The  type  of  expenditure  (expense  object 
class);  and 

(ii)  The  function  or  activity  performed. 
The  expense  object  classes  are  typical  of 
those  of  most  transit  accounting  systems. 
Table  1  is  a  list  of  the  expense  object  classes 
to  be  reported  under  the  Minimum  (M) 
reporting  level  for  section  15. 


Table  1 .    MtNiMitM  (M)  Level  Expense 
Object  Classes 

501.  Labor 

01  Operators'  SaMM  and  Waoaa 

02  Other  Salaries  arxj  Wages 

502.  Frmge  Ber>«M 

503.  Services 

504  Materials  and  Supptae 

01  Fuel  and  Lubricanla 

02  Tires  snd  Tubes 

B9    (Mm  Materials  and  Supplwa 

505.  UtiHtias 

506.  Casualty  vt6  Liability  Coats 

507.  Taxas 

508.  Purctiased  Transportation 

01  Less  Than  100  VeOiclaa 

02  100  or  Mora  vatwtaa 

509.  Miscellaneous  Ei^enae 

510.  Expense  Translers 

511.  Interest  Expensea 

512.  Leases  and  Rentals 

513.  Oepreciatiori 

13    Amortization  o(  IrrtangMes 

514.  Purchase  Lease  Pwymemt 

515.  Related  Parties  Lease  Agreamant 

516.  Ottiar  RecoiKiling  Items 


Table  2  presents  the  more  detailed 

Expanded  (E)  level  expense  object  dasaes 
and  Minimum  (M)  level  object  class  expenses 
and  how  they  relate  to  each  other.  Within 
each  object  class,  the  Uniform  System 
categorizes  expenditures  by  four  basic 
functions:  Vehicle  operatkms,  vehicle 
maintenance,  nonvehicle  mainteniince,  and 
general  adminiatTation.  UMTA  developed  the 
four  standard  functional  classifications  for 
uniformity  and  to  enhance  the  usefulness  of 
the  data  collected  under  section  15. 
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AGGREGATION  OF  EXPENSE  OBJECT  CLASSES 

EXPANDED  LEVEL  E 

MINIMUM  LEVEL  M 

EXPENSE  OBJECT  CLASSES 

EXPENSE  OBJECT  CLASSES 

601.01  Oparator*  Saia'la*   S    Waga* 

601.01  Oparaiera  Satariaa   •   Wagaa 

S0«  0?  Olhar    Sala'tai   •    Wagat 

601.02  Olhar   Saiaiiaa   (   Wagaa 

502  «5   Fringa   Banallla 

602.00  Fringa  Banallla 

603.09  Prelaaaionai  (    lasnnicai   Sarvlcaa 

") 

803  05   Conl'ael   Malniananca   Sarvleas 

. 

803.00  Sarvlcaa 

v 

603  00   Oinar    Sarvtcas 

80«  0«  Fuai   (   luOficami 

504  01  Fual    (   Lwbrlcania 

504  02    Ttraa   $    Tuba* 

804.02   Tiraa   •   Tubaa 

50«  09   Oma'    M«ia'>a<s    (    SuODi>at 

804  00  Olii«<   Maiarlaia   1   Suppiiaa 

505  01   Prooulaion   Powa' 

■J 

605.00  Uiiliiiaa 

505  02   Uliiittaa    OlAar    than   Piopulalon   Powar 

500.01   P«aniiuni»    -    PL(PO   Inauranca 

•^ 

606  82   Racovarlaa    -   PL»PO   Loaaaa.   Saltiamanta 

506.03  Payouls    •  Intwraa/Unlnaurad  POtPL 

\ 

^  800  00  Caawaily  (  Liability  Coau 

Saltiamania 

506  05   Pcoviaioris    •    umntutao  PlCPO  Sa((lanian(a 

J 

. 

506  04    Piamtunia.  Raco»aria»   t   Ottta* 

. 

Coioo>ata  Loiiat 

60T  05   Fuat    (    Luerlcani    Taiaa 

] 

60T.00  Othar   Ta«aa 

807.00  Taiaa 

608.01  Purcriaaao  Tranaoo' laiion  (MOO  VaMcUal 

806.01  Purchaaad  Tranaporiatien  (<I00  VaMciaa) 

506  02  Purcnaaao  Tranaoor  laiion  (>I00  Vanici^aa) 

606.02  Pureitaaao  Tranaporiatiofi  (>I00  Vanietaal 

600  00  Oinai   Miacai)ana»t>a  E'frtna* 

. 

600  06   Adva' tiainprPiemoHon  Maata 

(10  01  Function  Ractaaalf Icatlon 

- 

• 

610.02  Eipanaa  Haciaaai  flcatlon 

> 

610.00  Eipanaa  Trpnalafa 

810  03  CaoUaiiiaiton  ol  Monooaralino  Coala 

WLUNQ  CODE  491»-«7-C 
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breakdown  of  each  function.  T 
the  expanded  and  minimum  le^ 
functional  classifications  and  h 
to  each  other. 

WUNM  CPOe  4t10-<7-M 


onday,  August  12, 1991  /  Proposed  Rules 


ENSE  OBJECT  CLASSES 

MINIMUM  LEVEL  M 
EXPENSE  OBJECT  CLASSES 

601.01  Op*r«lor»   Sal«rl»«    t    Wag** 

601.02  Olh«r   6«l«>l««   t    Wagat 

602.00  Fringa  Banadla 


603  00  Sarvicaa 

804  0«  Fual    t   LuDflcania 
604.02    Tirat   •    TuOaa 

604  ee  Oina«   Maiarlaia   I   Suppiiaa 

605  00  Uiiliiiaa 
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500  00  Caawaily  •  Liaoiliiy  Coal* 


j      607.00  Taiaa 


606.01  Purchaaad  Tranaperialien  ('lOO  VaMdaa) 

606.02  Pttrchaaao  Tranaportaiion  (>I00  Vaniciaal 

600.00  Mlacailanaowa  tnpttf 


J      610.00  El 


The  fear  functional  classifications  are  used 
for  recordkeeping  and  reporting  of  Level  M 
data.  Level  E  uses  a  more  detailed 
breakdown  of  each  function.  Table  3  shows 
the  expanded  and  minimum  levels  of 
functional  classifications  and  how  they  relate 
to  each  other. 
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AGGREGATION  OF  EXPENSE  FUNCTIONS 


EXPANDED  LEVEL  E 


MINIMUM  LEVEL  M 


VEHICLE   OPERATIONS 

2011    Trtntpor  Itlion    AOmlnlt  1 1  •)  ion 
2031  R»v«nu*    V*nic)«   OD«r«|lont 
2151   Tickaiino   *    F«r*   CoM«cilon 
2161   Sycient   SscuMiy 
2000   OlA»r    OD*ratlont 


VEHICLE    OPERATIONS 


010  v*hiei«  Op*'*iioni 


VEHICLE    MAINTENANCF 

30<1   M«int«nanc»    Admin  isi  >•!  Ion    -    v«nici*s 

3000  Sa'vicing    I    Rcoaic    -    R«v«nu*    V«nlci«t 

3061  inioeciion    t   Mtinientnc*  ol   Ravvnu*   V»nici«t 

3001  Service    I    Malniananc*    -    ^•¥»n\t»    V*hlci*a 

NON-VEHICLE    MAINTENANCE 

*0'2   Maini  Aominisi 'ai  ion   •   Non-v«Mcl« 

«iOi   Maim  01    venicia  Movameni    Coniroi 

4111   Malni^  01    Fate   Coiiacilon    I    Counting   Eoulo 

<i2i   Maini  01   RoaOMty    ana    Tiack 

«122   Mami  ot    Siruciu'es.    lunnait    I    Subwaya 

4123   Maini  ol    Pataangar    Siailona 

4000  Maini  ol    Omar    Biags     Qrounos    <    Eauip 

4001  Accioani    (    vanaaiitm  Repaira   Oi   Biog* 
Grounos.    t    Eouiomani 


GENERA!.    ADMINISTRATION 


5000    Ganarai    Aomm  .tl  r  aoon 


S001    Markating    t    Cuaiomar    SarvIC* 


5177   Planning 


5161  0«n»rai  Funcilona 


VEHICLE   MAINTENANCE 


041   vanici*  Mainiananc* 


NON-VEHICLE  MAINTENANCE 


042  Non-vanici*  Malnicnanc* 


GENERA!     ADMINLSTR  ATlQN 


160  Oanarai  Aominiatraiion 


Table  4  it  a  list  of  the  reven 
classes  for  the  Minimum  (M)  I 
Section  15.  Table  5  presents  t> 
detailed  Expanded  (E)  level  r« 
classes  as  well  as  the  Mtnimu 
revenue  object  classes  and  ho 
levels  relate  to  each  other. 

Table  4>— Minimum  (M)  Le 
1 1    Object  Class 

401.  Passtnger  Fares  for  Transit  i 

402.  Special  Transit  Fares 

403.  School  Bus  Service  Revenue: 

404.  Freight  Tantfs 

405.  Charter  Service  Revenues 

406.  Auxiliary  Transportation  Rove 

407.  Nontransportalion  Revenues 

408.  Taxes  Levied  Directly  t)y  Trar 

409.  Local  Cash  Grants  and  Reiml 

410.  Local  Special  Fare  Assistano 

411.  State  Cash  Grants  and  Retml 

412.  State  Special  Fare  Assistano 

413.  Federal  Cash  Grants  and  Rei 
430.  Contrbuted  Services 

440.  Subsidy  From  Other  Secti 
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(PENSE  FUNCTtONS 

MINIMUM  LEVEL  M 

VEHICLF   OPERATIONS 


010  v«Mci«  Op*'*(iont 


VEHICLF   MAINTPNANHF 


041   v«nic)*  Mtiniananc* 


NON-VEHICLE  MAINTENANOF 


0«2  Non-vanlcl*  Maini«n«nc* 
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Table  4  is  a  list  of  the  revenue  object 
classes  for  the  Minimum  (M)  level  under 
Section  15.  Table  5  presents  the  more 
detailed  Expanded  (E)  level  revenue  object 
classes  as  well  as  the  Minimum  (M)  level 

revenue  object  classes  and  how  the  two  ' 

levels  relate  to  each  other. 

Table  4,— Minimum  (M)  Level  Revenue 
I    Object  Classes 


401.  Passenger  Fares  for  Transit  Sarvtce 

402.  Special  Transit  Fares 

403.  School  Bus  Service  Revenues 

404.  Freight  Tantis 

405.  Charter  Service  Revenues 

406.  Auxiliary  Transportation  Revenues 

407.  Nontransportation  Revenues 

408.  Taxes  Levied  Directly  tiy  Transit  System 

409.  Local  Cash  Grants  and  Reunbursements 

410.  Local  Special  Fare  Assistance 

411.  State  Cash  Grants  and  Retmbursements 

412.  State  Special  Fare  Assistance 

413.  Federal  Cash  Grants  and  Re<mt>urs«nnents 
430.  Contnbuted  Services 

440.  Subsidy  From  Ottwr  Sectors  of  Operations 
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AGGREGATION  OF  REVENUE  OBJECT  CLASSES 


EXPANDED  LEVEL  E 
REVENUE  OBJECT  CLASSES 


MINIMUM  LEVEL  M 
REVENUE  OBJECT  CLASSES 


401  PASSENGER  FARFS  FOR  TRANSIT   SERVICF  (FORM  ?0?1 


401  01    Full    AOult    f»r»i 

40V02   Ssnior    Clllicn   Faiei 

401  03   Stuoeni    f»i»* 

401  06    'Psik    t    Aloe'    -    Parlitng    R«v*nu«    Only 

401  eo   Otn*r    SD*ci*i   nioa  Fata* 

402  SPECIAL    TRANSIT   FARFS 

402  90   Coniraci    <    Spaoai   S«'vic*   f»<»* 

403  SCHOOL,  BUS  SERVICE  REVFNUFS 

403  01  Farat   From  Scriool   But   Sarvlc* 

404  FREIGHT   TARRIFFS 

404  01  Hauling   Fralghi 

405  CHARTER   SERVICE   REVENUES 

405  01   Faras    liofn    Cr>a' lar    Sa'vic** 


401  Pa«a*no*r   Far*a  Fof    Tfanali   S«cvlc« 


402  Spvciai   Trandi   Fai*a 


403   School  Bus   S*fvlc*  R*v«nu«s 


404   Fraiem   Ttrrllla 


405  Cfttriar    Safvlca   Ravanuaa 


406   AUXILIARY    TRANSPORTATION  REVENUES 


406  BO   Station    •    vanicia   Concaaaiona 

400. 03   Aavartmng   Sorvlces 

406  04    AutOTiotive   van  icia' Far  r  laga 

406  01  Omar    Auiiiiary   Ravanuee 

407  NON   -  TRANSPORTATION  REVENUES 


406  Auiiiiaiy   Tranapor  (atlon  Ri 


407  04   Invatimani   incoma 

407  80  Omar    Non- Tranaoor  laiion  Ravanuot 


] 


407   N on -Tranapor latlon   Ravanua* 


408  TAXES  LEVIED  BY    TRANSIT   SYSTEM 


406  01   Prooarty    Ta>^   Ravanua 
406  02    Saias    Ta>    Ravanua 
406  CO    Oinai    Ta>    ^»v»nut 


406  Taxaa  Laviao  By   Tranaii   Systam 


409  LOCAL    CASH  GRANTS   AND  REIMBURSEMENTS 


400  01   Oanaral   Oparaling  Aatlaianca 

40B  91  Spaciai  Oamonttraiion  Proiaci   Atiiaianca 
-  Local 

409  92  Omar   Local  Financial  Aaaiaianca 

410  LOCAL    SPECIAL    FARE   ASSISTANCE 
410  90  Local   Soaciai  Fara  Aaaiaianca 


409  Local  Caan  Oranta  ano  RaiinDuraamania 


410  Local  Soaciai  Far*  Aaaiaianca 


EXPANDED  I 
REVENUE  OBJ 

411  STATE   CASH 

411  01  Oanaral  Opati 

411.91  Spaciai   Damoi 
•  Stat* 


41?  STATE   SPE( 

412  BO  Siaia  Spaciai 

413  FEPEFlAL   C 

413  01  Oanaral  Opar 
413  04  Spaciai  Oam( 
413  89  Omar   Financ 

4:^0  CONTRIBU 

430  01  Siato  ana  lo 

430  02  Contra   Acco 
Nat   Contrli 


440  90   Olhor    SuOal 

OPTIONAL   INF( 
Paaaangar   Faraa   lor 
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NUE  OBJECT  CLASSES 

MINIMUM  LEVEL  M 
REVENUE  OBJECT  CLASSES 

;RVICF   fFORM  7C\9\ 

401  Pass*no«r   Far*(  Fof    Trantli    S«r*lc« 


402   Sptclal    Trandl    F«r»s 


403    School  But   8«(vlc*  Rovonuoa 


404   FrolQM    Ttrrlllt 


405  Cntriac    So'vica  ft«v«nu*« 


^UES 


406  Auiiiiary   Tranapor  latlon  Ravanuaa 


407  N on -TranaDor laiion  Ravanuaa 


40S  Taxaa  Lavtao  By   Tranait  Syatam 


<SEMENTS 


400  Loca*  Caan  Grania  ano  RaimDuraamania 


410  Local  Soaciai  Far*  Aaaiatanca 
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AGGREGATION  OF  REVENUE  OBJECT  CLASSES 


EXPANDED  LEVEL  E 
REVENUE  OBJECT  CLASSES 


MINIMUM  LEVEL  M 
REVENUE  OBJECT  CLASSES 


411  STATE   CASH  GRANTS   ASSISTANCE 


411  01  Oanaiai  Opafaimg  Ataitianea 

411.91  Spodai  Oamonaiiatlen  Proiaci   Aaaitianca 

4ii'g2  Otnar  siaia  Financial  Aaaitianca 

41P  STATE   SPECIAL    FARE    ASSISTANCE 


412  BO  Staia  Spaciai  Fai*  Aaaiatanca 


411  Siata  Cain  O'ani  Aaaiatanca 


412  Siata  Spadai  Fara  Aaaiatanca 


413  FEDEFlAl     CASH  GRANTS     AND  RF IMBURSEMENTS 


413  01  Gana'al   Oparaiing   Aitttianca 

413  04   Spadai  Oamonitiation  Proiact   Aaaitianca 

413  88  Omar   Financial  Attitianea 

430  CONTRIBUTED  SERVICES 

430  01   Siaia   ana  Locai  Oovammania 

430  02  Contra   Account    tor   Eiponiat 

Nat   ContrlDuiaO  Sarvicat 


413  Faoarai  Catn  Orania  •  Raimbwraami  nta 


14*6  su 


430  01  Siata  ano  Local  Oevarynania 

430  02  Contra  Account   for   Expanaaa 
Nat  CeniriDuiaO  Sarvicaa 


RSIDV   FROM  OTHER   SECTORS  OF   OPERATION 


440  80  Otnof   SuPtioiai 


OPTIQNAI     INFORMATION 


Paa^angat  Farat  lor   Trantu  Sarvicat  oy  it«ooa 


440  SuDtioy   ironi  Otnar   Sactora  oi   Oparatlen 


Paatangar  Ftraa  lor   Ttanan  Sarvicaa  by  imeoa 
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Table  6  presents  the  classification  for 
sources  and  uses  of  capital  required  under 
Section  IS.  These  classincations  replace 
capital  information  previously  required  on 
the  balance  sheet  and  capital  subsidiary 
schedule. 

Tabi£  6.— Capital  Funding 

Sources  of  Capital 

Federal  Furxis 

Siaie  r-<jnds 

Local  Funds 

Transit  Agency  pjnds 
Uses  oi  Capital 
'    Revenue  Vehicles 

Transit  Way  and  Faciiities 

Ottwr  Capital  E<(penses 


The  Uniform  System  of  Accounts  and 
Records  also  includes  collecting  and 
rscording  of  certain  operating  data  elements. 
The  basic  operating  data  elements  are  listed 
in  Table  7. 

Table  7.— Operating  Data  Ei£ments 

Revenue  Vetiicias  Uatntonartce  Performance  and 
Energy  Consumption 

Roadcails  'or  Mechanical  Faiiura 

Roadcails  for  Ottier  Reasons 

Latxy  Hours  for  Inspection  and  Maintenance 

Numt>er  of  Ugtit  Maintenance  Facilities 

Energy  Consumption 
Trarsit  Way  Mileage 

Fixed  Guideway  Classifications  for  Rail  and  Non- 
rail  Modes 

Oireclional  Route  Miles 

(Aes  of  Track 

Number  of  Crossings 

Number  of  Stations 

Awoiaje  Monmiy  Directional  Route  Miles 
Employee  Equivalents 

Opera^  and  Capital  Einptoyee  Equivalenis  for 
Labor 

Classifications 

Part-time  Labor 
Transit  System  Accidents 

Collisions 

Non-Cdiisions 

Station  Accidents 
Service  Supplied 

Number  of  Vetiides.  Trains,  and  Passenger  Ca.'S 
in  Operation 

Total  Actual  Vehicle,  and  Passenger  Car  Revenue 

Totai  Sctieduled  Vehicle,  and  Passenger  Cat  Rev- 
enue Miles 
Total  Actual  Vetvcle,  Tram,  and  Passenger  Car 

Revenue  MUes 
Miles  of  Charter  and  School  Bus  Service 
Total  Actual  Vettide,  Train,  and  Passenger  Car 

Revenue  Hours 
Total  Actual  Vehicle,  Traia  and  Passenger  C^ 

Hours 
Hours  of  Charter  and  School  Bus  Service 
Service  Consumed 
Uiiinlied  Passenger  Trtps 
Passenger  Miles  ' 
Servics  Psrsonnet  Oassificatioos 
Service  Operated  and  ftonoperated  (Days>  Ctassifl- 

catons 
Revenue  Vehicle  Irtventory 

'  Sampling  or  ottier  procedures  tTiat  meet  pre- 
scnbed  precision  and  confidence  levels  need  onty 
be  applied  every  ttwd  year  t>y  reporters  who  meet 
the  following  cnteria-  (a)  Operate  in  urtianized  areas 
of  less  than  500,000  population;  (b)  Directly  operate 
less  than  100  revenue  vehicles  for  all  modes  In 
maximura  service;  or  (c)  Operate  purchased  trans- 


portation service  and  do  not  sut>mtt  a  separate 
Section  15  report 

The  deHniticns  for  the  above  expense 
object  classes,  functions,  revenue  object 
classes,  balance  sheet  object  classes,  and 
operating  data  elements  are  contained  in  the 
reference  voliunes. 

F.  The  Reportiog  System 

(1)  The  section  15  Reporting  System 
consists  of  forms  and  procedures  for 
transmitting  data  from  transit  agencies  to 
UMTA.  All  beneficiaries  of  Federal  financial 
assistance  mast  submit  the  requi."ed  forms 
and  information  in  order  to  allow  UMTA  to: 
(1)  Store  and  generate  information  on  the 
Nation's  mass  transportation  systems;  and  (2) 
calculate  apportionment  allocations  for  the 
section  9  formula  grant  program  (for 
urbanized  areas  of  200,000  or  more 
inhabitants).  Agencies  submitting  Section  IS 
reports  may  only  submit  data  for  transit 
services  which  they  directly  operate  and 
purchase  under  contract  &om  public  agencies 
and/or  private  carriers. 

Separate  and  complete  Section  IS  reports 
must  be  submitted  by  or  for  each  purchased 
trarsportation  service  provider  that  operates 
100  or  more  revenue  vehicles  for  the 
purchased  service  during  the  maximum 
8er\ice  period.  The  reporting  requirements 
include  the  following  major  segments,  which 
are  based  on  information  assembled  through 
the  Uiiiform  System  of  Accounts  and 
Records: 

1.  Capital  report 

2.  Revenue  report 

3.  Expense  report 

4.  Nonfinancial  operating  data  reports. 

5.  Miscellaneous  auxiliary  questioimaires 
and  subsidiary  schedules. 

6.  Data  certifications. 

(2)  The  following  Table  8  lists  all  reporting 
forms  to  be  filed  by  all  reporting  agencies: 

Table  8.— Minimum  (M)  Level 
Reporting  Forms 

Sasit  Irformabcn  Forms: 

Transit  System  Identification 

Contractual  Flelatonship  Identification 

Supplemental  information 
Capita/  Report  Forms: 

Capital  Funding 
Revenue  Report  Forms: 

Revenue  Summary 

Sources  of  Funding  for  Operations 
Expertse  Report  Forms: 

Expenses  Qassified  t>y  Fuf>ction 

Operators'  Wages 

Fringe  Benefits 
Nonfyvnaal  Operating  Data  Report  Forms: 

Revenue  Vehicle  Maintenance  Performance  and 
Energy  Consumption 

Tran&l  Way  Mileage 

Trarsi;  System  Employee  Equivalents 

Transit  System  Safety 

Transit  System  Sarwce 

Revenue  Vehicle  Inventory 
Summary  Form: 

Section  9  Statistics 


(3)  The  section  15  Reporting  System 
includes  several  data  certification 
requirements. 


(a)  Financial  Data  Certification 

Reporting  agencies  must  submit  with  their 
section  15  report  a  letter  or  report  signed  by 
an  independent  public  accountant  or  other 
responsible  independent  entity  such  as  a 
state  audit  agency.  This  statement  must  attest 
to  the  conformity,  in  all  material  respects  of 
the  financial  data  reporting  forms  in  the 
Section  15  report  with  the  Uniform  System  of 
Accounts  and  Records  and  Reporting  System. 
The  letter  or  report  shall  also  state  whether 
any  of  the  reporting  forms  do  not  conform  to 
the  Section  15  requirements,  and  describe  the 
discrepa.icies. 

(b)  Section  9  Data  Certification 

Certification  of  the  data  used  to  apportion 
section  9  funds  is  required  for  section  IS 
reports  covering  100  or  more  vehicles 
operated  in  maximum  service  by  all  modes 
that  are  in  or  serve  urbanized  areas  with 
populations  of  200,000  or  more.  All  section  9 
data  (directly  operated  as  well  as  purchased 
service)  in  the  report  will  be  certified.  This 
section  9  data  certification  must  be  signed  by 
en  independent  auditor.  The  data  used  to 
apportion  section  9  funds  are:  Directional 
route  miles,  vehicle  revenue  miles,  passenger 
mileS,  and  operating  cost 

(c)  The  Chief  Executive  Officer  (CEO) 
Certification 

The  CEO  of  each  reporting  agency  is 
required  to  submit  a  certification  with  each 
annual  section  15  report.  The  certification 
must  attest 
— ^To  the  accuracy  of  all  data  contained  in  the 

section  15  report: 
— ^That  all  data  submitted  in  the  section  IS 
report  are  in  accord  with  Section  15 
definitions: 
— If  applicable,  that  the  reporting  agency's 
accounting  system  used  to  derive  all  data 
submitted  in  the  section  15  report  is  the 
section  15  Uniform  System  of  Accounts  and 
Records  and  that  a  section  IS  report  using 
this  system  was  certified  by  an 
independent  auditor  in  a  previous  report 
yean 
— If  applicable,  the  fact  that  the  reporting 
agency's  internal  accounting  system  is 
other  than  the  Uniform  System  of  Accounts 
and  Records,  and  that  its:  (i)  Accounting 
system  uses  the  accrual  basis  of 
accounting,  (ii)  accounting  system  is 
directly  translated,  via  a  clear  audit  trail,  to 
the  accounting  treatment  and  categories 
specified  by  the  section  IS  Uniform  System 
of  Accounts  and  Records,  and  (iii) 
accoimting  system  and  direct  translation  to 
the  Uniform  System  of  Accounts  and 
Records  are  the'same  as  those  certified  by 
an  independent  auditor  in  a  previous 
reporting  yean  and 
— ^That  a  100%  count  of  passenger  mile  data 
was  conducted  or  that  the  sampling  method 
used  to  collect  passenger  mile  data  for 
each  mode/ type  of  service  meets  UMTA 
requirements. 
Issued  On:  August  1, 1991. 
Brian  W,  Qymer, 
Administrator. 
(FR  Doa  91-18723  Filed  8-9-91:  8:45  am| 

nUJNQ  CODE  M10-S7-II 


[onday,  August  12,  1991  /  Proposed  Rules 


lo  not  submtt  a  separate 

iie  above  expense 
ins,  revenue  object 
t  object  classes,  and 
Its  are  contained  in  the 


eporting  System 

procedxires  for 

1  transit  agencies  to 

ies  of  Federal  Hnancial 

it  the  required  forms 

ier  to  allow  UMTA  to: 

'  information  on  the 

irtation  systems;  and  (2) 

;nt  allocations  for  the 

It  program  (for 

XOOO  or  more 

i  submitting  Section  IS 

nit  data  for  transit 

irectly  operate  and 

ict  bom  public  agencies 

s. 

lete  Section  15  reports 

or  for  each  purchased 

I  provider  that  operates 

ehicles  for  the 

ing  the  maximum 

porting  requirements 

major  segments,  which 

ion  assembled  through 

f  Accounts  and 


rating  data  reports. 

xiliary  questionnaires 

lies. 

s. 

ible  8  lists  all  reporting 

1  reporting  agencies: 

iiMUM  (M)  Level 
NQ  Forms 


anon 

p  Identification 

on 


Operations 
Function 


ata  Report  Forms: 
itenance  Perfoonanca  and 


ae  Equivalents 
kxy 


eporting  System 
certification 


(a)  Financial  Data  Certification 

Reporting  agencies  must  submit  with  their 
section  15  report  a  letter  or  report  signed  by 
an  independent  public  accountant  or  other 
responsible  independent  entity  such  as  a 
state  audit  agency.  This  statement  must  attest 
to  the  conformity,  in  all  material  respects  of 
the  financial  data  reporting  forms  in  the 
Section  15  report  with  the  Uniform  System  of 
Accounts  and  Records  and  Reporting  System. 
The  letter  or  report  shall  also  state  whether 
any  of  the  reporting  forms  do  not  conform  to 
the  Section  15  requirements,  and  describe  the 
discrepancies. 

(b)  Section  9  Data  Certification 

Certification  of  the  data  used  to  apportion 
section  9  funds  is  required  for  section  IS 
reports  covering  100  or  more  vehicles 
operated  in  maximum  service  by  all  modes 
that  are  in  or  serve  urbanized  areas  with 
populations  of  200,000  or  more.  All  section  9 
data  (directly  operated  as  well  as  purchased 
service)  in  the  report  will  be  certified.  Tiiis 
section  9  data  certification  must  be  signed  by 
en  independent  auditor.  The  data  used  to 
apportion  section  9  funds  are:  Directional 
route  miles,  vehicle  revenue  miles,  passenger 
mileS.  and  operating  cost 

(c)  The  Chief  Executive  Officer  (CEO) 
Certification 

The  CEO  of  each  reporting  agency  is 
required  to  submit  a  certification  with  each 
annual  section  IS  report.  The  certification 
must  attest: 
— ^To  the  accuracy  of  all  data  contained  in  the 

section  15  report: 
— ^That  all  data  submitted  in  the  section  IS 
report  are  in  accord  with  Section  15 
definitions: 
— If  applicable,  that  the  reporting  agency's 
accounting  system  used  to  derive  all  data 
submitted  in  the  section  IS  report  is  the 
section  15  Uniform  System  of  Accounts  and 
Records  and  that  a  section  15  report  using 
this  system  was  certified  by  an 
independent  auditor  in  a  previous  report 
yean 
— If  applicable,  the  fact  that  the  reporting 
agency's  internal  accounting  system  is 
other  than  the  Uniform  System  of  Accounts 
and  Records,  and  that  its:  (i)  Accounting 
system  uses  the  accrual  basis  of 
accounting,  (ii)  accounting  system  is 
directly  translated,  via  a  clear  audit  trail,  to 
the  accounting  treatment  and  categories 
specified  by  the  section  15  Uniform  System 
of  Accounts  and  Records,  and  (iii) 
accounting  system  and  direct  translation  to 
the  Uniform  System  of  Accounts  and 
Records  are  thesame  as  those  certified  by 
an  independent  auditor  in  a  previous 
reporting  yean  and 
— That  a  100%  count  of  passenger  mile  data 
was  conducted  or  that  the  sampling  method 
used  to  collect  passenger  mile  data  for 
each  mode/ type  of  service  meets  UMTA 
requirements. 
Issued  On:  August  1, 1991. 
Biian  W,  Qymer. 
Administrator. 
(FR  Doc.  91-18723  FUed  B-9-91;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
(CfOA  No-  84^47] 

Coflimercial  Drivers  Education 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1992 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  competition. 

Purpose  of  Program:  To  increase  the 
literacy  skills  of  eligible  commercial 
drivers  so  that  those  drivers  may 
successfully  complete  the  knowledge 
test  requirements  under  the  Commercial 
Motor  Vehicle  Safety  Act  of  1988.  The 
term  eligible  commercial  driver  means  a 
commercial  driver  licensed  prior  to  the 
requirements  of  the  commercial  Motor 
Vehicle  Safety  Act  of  198a 

Eligible  Applicants:  The  following 
entities  are  eligible  for  an  award  under 
this  program: 

(a)  Private  employers  employing 
commercial  drivers  in  partnership  with 
local  educational  agencies,  State  . 
educational  agencies,  colleges, 
universities,  or  community  colleges. 

(b)  Local  educational  agencies.  State 
educational  agencies,  colleges, 
universities,  or  community  colleges. 

(c)  Approved  apprentice  training 
programs.  The  term  "approved 
apprentice  training  programs"  has  the 
meaning  given  this  term  in  the  National 
Apprenticeship  Act  of  1937. 

(d)  Labor  organizations,  the 
memberships,  of  which  include 
commercial  drivers. 

Cost  Sharing  is  required  by  the  statute 
authorizing  this  program.  The  non- 
Federal  share  required  refers  to  50 
percent  of  the  total  project  cost 
including  both  Federal  and  non-Federal 
funds. 

Grantees  shall  refer  to  appropriate 
adult  education  programs  authorized 
under  other  portions  of  the  Adult 
Education  Act  those  individuals  who  are 
lidentified  as  having  literacy  skill 
problems  beyond  those  which  prevent 
.them  from  successfully  completing  the 
knowledge  test  requirements  under  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986. 

Deadline  for  Transmittal  of 
Applications:  10/11/91. 

Deadline  for  Intergovernmental 
Review:  12/11/91. 

Available  Funds:  $1,951,975. 

Estimated  Range  of  Awards:  $150,000- 
$200,000. 


Estimated  Average  Size  of  Awards: 
$195,000. 
Estimated  Number  of  Awards:  10. 

Note:  The  D^artment  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  18  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals  and  Nonprofit 
Organizations),  part  75  (Direct  Grant 
Programs),  part  77  (Defuiitions  that 
Apply  to  Department  Regulations),  part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  part  81 
(General  Education  Provisions  Act — 
Enforcement),  part  82  (New  Restrictions 
on  Lobbying),  part  85  (Government- 
Wide  Debarment  and  Suspension 
(Nonprocurement)  and  Government- 
Wide  Requirements  for  Drug-Free 
Workplace  (Grants),  and  part  88  (Drug- 
Free  Schools  and  Campuses). 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition. 

(2)  The  maximum  total  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

The  Secretary  assigns  the  fifteen 
points,  reserved  in  34  CFR  75.210(c),  as 
follows:  10  points  to  selection  criterion 
(3)-^!an  of  Operation— in  34  CFR 
75.210(b)(3)  for  a  total  of  25  points  for 
that  criterion;  and  5  points  to  selection 
criterion  (4) — Quedity  of  key  personnel — 
in  34  CFR  75.210(b)(4)  for  a  total  of  12 
points  for  that  criterion. 

(b)  The  criteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  purpose  of  the 
Adult  Education  Act,  including 
consideration  of: 

(i)  The  objective  of  the  project;  and 

(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  the  Adult 
Education  Act. 

(2)  Extent  of  need  for  the  project  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  Adult  Education  Act 
including  consideration  of — 

(i)  The  needs  addressed  by  the 
project; 


(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  Operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

(4)  Quality  of  key  personnel.  (12 
p6ints) 

(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraph  (b)(4)(i)  (A)  and  (B)  will 
commit  to  the  project;  and 

(D)  How  the  applicant  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  r^ce,  color,  national  origin, 
gender,  age.  or  handicapping  condition. . 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  (b)(4)(i) 
(A)  and  (B),  the  Secretary  considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Ck>8ts  are  reasonable  in  relation  to 
the  objectives  of  the  project 

Co)  Ertjluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 


to  which  the  applicant's  metl 
evaluation — 

(i)  Are  appropriate  to  the  p 

(ii)  To  the  extent  possible, 
objective  and  produce  data  t 
quantifiable. 

(Cross-reference:  See  34  G 
Evaluation  by  the  grantee) 

(7)  Adequacy  of  resources. 
The  Secretary  reviews  each  i 
to  determine  the  adequacy  o: 
resources  that  the  applicant ; 
devote  to  the  project,  includi 
equipment  and  supplies. 

Intergovernmental  Review 
Programs:  This  program  is  si 
requirements  of  Executive  O 
(Intergovernmental  Review  c 
Programs)  and  the  regulation 
part  79. 

The  objective  of  the  Execu 
is  to  foster  an  intergovemme 
partnership  and  to  strengthei 
by  relying  on  State  and  local 
for  State  and  local  govemme 
coordination  and  review  of  ( 
Federal  flnancal  assistance. 

Applicants  must  contact  tl 
appropriate  State  Single  Poir 
Contact  to  find  out  about  an 
with,  the  State's  process  und 
Executive  Order  12372.  Appl 
proposing  to  perform  activiti 
than  one  State  should  immec 
contact  the  Single  Point  of  O 
each  of  those  States  and  foUi 
procedure  established  in  eac 
imder  the  Executive  Order.  I 
to  know  the  name  and  addre 
State  Single  Point  of  Contact 
published  in  the  Federal  Reg 
September  17, 1990,  pages  38 

In  States  that  have  not  est 
process  or  chosen  a  program 
State,  areawide.  regional,  an 
entities  may  submit  conunen 
to  the  Department. 

Any  State  Process  Recomi 
and  other  comments  submitt 
State  Single  Point  of  Contact 
conunents  from  State,  areaw 
regional,  and  local  entities  m 
mailed  or  hand-delivered  by 
indicated  in  this  notice  to  th< 
address:  The  Secretary.  Exec 
12372— CFDA#  84.247,  U.S.  I 
of  Education,  room  4161,  400 
Avenue,  SW.,  Washington,  E 
0125. 

Proof  of  maihng  will  be  de 
the  same  basis  as  appiicatioi 
CFR  75.102).  Recommendatic 
comments  may  be  hand-deli' 
4:30  p.m.  (Washington,  DC  ti 
date  indicated  in  this  notice. 

Please  Note  that  the  Abov 
not  the  Same  Address  as  the 
Which  the  Applicant  Submit 
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(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  plan  of  Operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation,  including — 

(i)  The  quality  of  the  design  of  the 
project: 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program: 

(iv)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

(4)  Quality  of  key  personnel.  (12 
p6ints) 

(i)  Tlie  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraph  (b)(4)(i)  (A)  and  (B)  will 
commit  to  the  project;  and 

(D)  How  the  applicant  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  r-ace,  color,  national  origin, 
gender,  age.  or  handicapping  condition. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  (b)(4)(i) 
(A)  and  (B),  the  Secretary  considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project  and 

Oii)  Q)8ts  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(6)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 


to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project  and 

(ii)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(Cross-reference:  See  34  CFR  75.590 
Evaluation  by  the  grantee] 

(7)  Adequacy  of  resources.  (3  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including  facilities, 
equipment  and  supphes. 

Intergovernmental  Review  of  Federal 
Programs:  This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  fmancal  assistance. 

Apphcants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  Order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact  see  the  list 
published  in  the  Federal  Register  on 
September  17. 1990,  pages  38210-38211. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  conunents  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  Executive  Order 
12372— CFDA#  84.247,  U.S.  Department 
of  Education,  room  4161,  400  Maryland 
Avenue.  SW.,  Washington,  DC  20202- 
0125. 

Proof  of  maihng  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102}.  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  Note  that  the  Above  Address  is 
not  the  Same  Address  as  the  One  to 
Which  the  Applicant  Submits  its 


Completed  Application.  Do  Not  Send 
Applications  to  the  Above  Address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA#  84.247),  Washington,  DC  20202- 
4725. 

or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time]  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  center.  Attention: 
(CFDA#  84.247),  room  #3633,  Regional 
Office  Building  #3,  7th  and  D  Streets, 
SW.,  Washington,  DC  20202-4725. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2]  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Not0K  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgement  to  each  applicant  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  706-^94. 

(3)  The  applicant  must  Indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  numl)er  of  the  competition  under 
which  the  application  is  tieing  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  notice  is  divided 
into  four  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 


Part  L  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88]]  and  instructions. 

Part  II:  Budget  Information — Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  III:  Application  Narrative. 
'  Part  rV:  Partners'  Agreement  Form 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certifications  regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters,  and  Drug-Free 
Workplace  Requirements  (ED  Form  80- 
0013]  and  instructions. 

Certification  regarding  Debarment 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014]  and 
instructions.  (NOTE:  ED  Form  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department). 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL]  (if  applicable]  and 
instructions,  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

All  forms  and  instructions  are 
included  in  the  Appendix  to  this  notice. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  the 
certifications  and  Partners'  agreement 
form.  However,  the  application  form,  the 
assurances,  the  certifications  and 
Partners'  agreement  form  must  each 
include  an  original  ink  signature.  No 
grant  may  be  awarded  unless  a 
complete  apphcation  form  has  been 
received. 

All  applicants  must  submit  ONE 
original  signed  apphcation,  and  at  least 
two  copies  of  the  apphcation.  Please 
mark  each  application  as  original  or 
copy.  No  grant  may  be  awarded  unless  a 
complete  application  form  has  been 
received. 

FOR  FUftTHER  INFORMATION  CONTACT: 

Marian  Banfield,  Special  Programs 
Branch,  Division  of  National  Programs, 
Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education,  room  4512-MES,  400 
Maryland  Avenue  SW.,  Washington,  DC 
20202-7327.  Telephone  (202)  732-1838. 
Or  Carroll  Towey,  Program  Services 
Branch,  Division  of  Adult  Education  and 
Literacy,  Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education,  room  4425-MES,  400 
Maryland  Avenue  SW..  Washington,  DC 
20202-7320.  Telephone  (202)  732-2391. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Dual  Party  Relay 


Service  at  l-«0O-fl77-«339  (in  the  Dated:  August  5. 1991. 

Washington.  DC  202  area  code.  Betsy  Brand. 

telephone  708-9300)  between  8  a.m.  and  Assistant  Secretary.  Office  of  Vocational  and 

7  p.m..  Eastern  time.  Adult  Education. 

Program  Authority:  20  U.S.C.  1211(b).  bjlunq  COOC  4000-oi-m 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheel  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  Slates  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

bem:  Entrv: 


Item:  Entrv: 

1.     Self-explanatory. 

2  Date  application  submitted  to  Federal  agency  (or 
Slate  if  applicable)  &  applicant's  control  number 
(ifappiicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

6  Check  appropriate  box  and  enter  appropriate 
letteds)  in  the  space(s)  provided: 

— "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  •  separate  sheet.  If 
appropriate  (eg.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  KiiotymM  result  in  a  dollar 
change  to  an  existing  (ward,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


17. 
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Part  II — Budget  Information  Instructions 
for  the  SF-424A 

General  Instructions 

This  form  is  designed  so  that 
application  can  be  made  for  funds  from 
any  one  of  the  grant  programs  funded  by 
the  U.S.  Department  of  Education.  For 
the  Commercial  Drivers  Education 
Program  (CFDA  No.  84.247]  sections  A, 
B,  and  C  should  include  budget 
estimates  for  the  entire  project  period. 

Notr.  Sections  D  and  E  need  not  t>e 
completed  to  apply  for  thii  program. 

All  applications  should  contain  a 
breakdown  by  the  object  class 
categories  shown  in  sections.  B,  Lines  6a 
through  6). 

Section  A.  Budget  Summary 

Line  1.  Columns  (a)  through  (g)— Enter 
on  Line  1  the  catalog  program  title  in 
Column  (a)  and  the  catalog  program 
number  in  Column  (b).  Leave  Columns 
(c)  and  (d]  blank.  Enter  in  Columns  (e). 
(f)  and  (g),  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for 
the  entire  project  period. 

Note:  Grant  recipients  under  the 
Commercial  Drivers  Education  Program 
(CFDA  No.  84.247)  are  required  to  provide  50 
percent  of  the  total  cost  of  a  project 
conducted  under  the  program.  In  other  words, 
the  amount  shown  on  Line  1,  Column  (f)  must 
be  SO  percent  of  the  amount  shown  on  Line  1. 
Column  (g). 

Note:  Lines  2.  3,  4,  and  5  of  section  A  need 
not  be  completed  to  apply  for  this  program. 

Section  B.  Budget  Categories 

Lines  6a  through  6i — Fill  in  the  total 
requirements  for  Federal  funds  by  object 
class  categories  for  the  entire  project 
period  in  Column  (1). 

Note:  Columns  (2).  (3),  (4),  and  (5)  of 
section  B  need  not  be  completed  to  apply  for 
this  program. 

Line  6a — Personnel:  Show  salaries 
and  wages  to  be  paid  to  personnel 
employed  in  the  project.  Fees  and 
expenses  for  consultants  must  be 
included  in  Line  ef. 

Line  6b— Fringe  Benefits:  Include 
contributions  for  Social  Security, 
employee  insurance,  pension  plans,  etc. 
Leave  blank  if  fringe  benefits  to 
personnel  are  treated  as  part  of  the 
indirect  cost  rate. 

Line  6c — Travel:  Indicate  the  amount 
requested  for  travel  of  employees. 

Line  6d — Equipment:  Applicants  who 
are  institutions  of  higher  education, 
hospitals,  or  nonprofit  organizations 
must  indicate  the  cost  of  nonexpendable 
personal  property  which  has  a  useful  life 
of  more  than  one  year  and  an 
acquisition  cost  of  $300  or  more  per  unit. 
Applicants  who  are  State  or  local 


governments  must  indicate  the  cost  of 
nonexpendable  personal  property  which 
has  a  useful  life  of  more  than  one  year 
and  an  acquisition  cost  of  $5000  or  more 
per  unit 

Line  6e — Supplies:  Include  the  cost  of 
consumable  supplies  to  be  used  in  this 
project.  These  should  be  items  which 
cost  less  than  $300  per  unit  with  a  useful 
life  of  less  than  one  year  if  an  applicant 
is  an  institution  of  higher  education,  a 
hospital,  or  a  nonprofit  organization.  If 
the  applicant  is  a  State  or  local 
government,  list  consumable  items 
which  cost  less  than  $5000  per  unit  with 
a  useful  life  of  less  than  one  year. 

Line  6f — Contractual:  Show  the 
amount  to  be  used  for:  (a)  Procurement 
contracts  (except  those  which  belong  on 
other  lines  such  as  supplies  and 
equipment  listed  above):  and  (b) 
payments  for  consultants. 

Line  6g — Construction:  Construction 
expenses  are  not  allowable  under  the 
Commercial  Drivers  Education  Program 
(CFDA  No.  84.247). 

Line  6h — Other  Indicate  all  direct 
costs  not  clearly  covered  by  Lines  6a 
through  6g.  Trainee  costs  or  stipends  are 
not  allowable. 

Line  61— Total  Direct  Charges:  Show 
total  of  Lines  6a  through  6h. 

Line  6j — Show  the  amount  of  indirect 
cost  to  be  charged  to  the  project. 

Line  6k — Enter  the  total  of  the 
amounts  on  Lines  6i  and  6j. 

Note:  Ijne  7  of  Section  B  need  not  be 
completed  to  apply  for  this  program. 

Section  C.  Non-Federal  Resources 

Note:  Cost  sharing  is  required  by  the 
statute  authorizing  this  program.  The  non- 
Federal  share  required  refers  to  50  percent  of 
the  total  project  cost  including  both  Federal 
and  non-Federal  funds. 

Line  8 — Enter  any  amounts  of  non- 
Federal  resources  that  will  be  used  on 
the  grant.  Contributions  may  be  in  the 
form  of  cash  or  in-kind  contributions.  If 
any  in-kind  contributions  are  included, 
provide  a  brief  explanation  of  each 
contributioin  on  a  separate  sheet. 

Column  (a) — Enter  the  catalog 
program  title. 

Column  (b)— Enter  the  contribution  to 
be  made  by  the  applicant.  If  an 
application  is  filed  on  behalf  of  a 
partnership,  include  the  contributions  of 
all  partners — not  merely  those  of  the 
partner  designated  as  the  applicant  on 
the  Partners'  Agreement  Form  and  the 
SF  424.  If  an  applicant  is  a  State  agency, 
the  applicant's  contribution  should  be 
included  in  column  (b),  rather  than  in 
column  (c). 

Column  (c) — Enter  the  contribution  of 
any  State  agency  that  is  neither  an 
applicant  nor  a  partner  in  an  application 


in  which  another  partner  has  been 
designated  as  the  applicant 

Column  (d) — Enter  the  contribution  to 
be  made  from  ail  other  sources. 

Column  (e) — Enter  the  totals  of 
Columns  (b).  (c).  and  (d). 

Note:  The  amount  shown  on  Line  ft,  Column 
(e),  should  l>e  the  same  as  the  figure  shown 
on  Section  A  Line  1.  Column  (f). 

Note:  Lines  S.  10. 11.  and  12  of  Section  C 
need  be  completed  to  apply  for  tliia  program. 

Section  D.  Forecasted  Cash  Needt 

Note:  This  section  does  not  apply  to  tlie 
Commercial  Drivers  Education  Program. 

Section  E.  Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Note;  This  section  does  not  apply  to  the 
Commercial  Driver*  Education  Program. 

Section  F.  Other  Budget  Information 

Prepare  a  detailed  Budget  Narrative 
that  explains,  justifies,  and/or  clarifies 
the  budget  figures  shown  in  section  A.  B. 
and  C.  Explain: 

1.  The  basis  used  to  estimate  certain 
costs  (professional  personnel), 
consultants,  travel,  indirect  costs)  and 
any  other  cost  that  may  appear  unusual; 

2.  How  the  major  cost  items  relate  to 
the  proposed  project  activities; 

3.  The  costs  of  the  project's  evaluation 
component;  and 

4.  What  non-Federal  funds  will  be 
used  in  each  budget  category. 

Instructions  for  Part  III— Application 

Narrative 

Before  preparing  the  Application 
Narrative,  an  applicant  should  read 
carefully  the  description  of  the  program 
and  the  selection  criteria  the  Secretary 
uses  to  evaluate  applications. 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested,  describe  when  the 
applicant  plans  to  meet  each  objective 
of  the  project,  and  should — 

1.  Begin  with  the  Abstract  that  is,  a 
summary  of  the  proposed  project 

2.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  this  application  package;  and 

3.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 

The  Secretary  strongly  requests  the 
applicant  to  limit  the  Application 
Narrative  to  no  more  than  30  double- 
spaced,  typed,  BVi'xll'  pages  (on  one 
side  only),  although  the  Secretary  will 
consider  applications  of  greater  length. 
Be  sure  that  each  page  of  your 
application  is  numbered  consecutively. 

Include  as  an  appendix  to  the 
Application  Narrative  supporting 
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documentation,  also  on  814*  xll'  paper, 
(e.g.,  letters  of  support,  footnotes, 
resumes,  etc)  or  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 
Applicants  are  advised  that: 

(1)  Under  §  75.217  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  the  Department 
considers  only  information  contained  in 
the  application  in  ranking  applications 
for  funding  consideration.  Letters  of 
support  sent  separately  from  the  formal 
application  package  are  not  considered 
in  the  review  by  the  technical  review 
panels. 

(2)  In  reviewing  applications,  the 
technical  review  panel  evaluates  each 
application  solely  on  the  basis  of  the 
established  technical  review  criteria. 


Letters  of  support  contained  in  the 
application  will  strengthen  the 
application  only  insofar  as  they  contain 
commitments  which  pertain  to  the 
established  technical  review  criteria. 

Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application 
under  the  statute  authorizing  this 
program. 

Instructions  for  Part  IV — Partners' 
Agreement  Form 

Instructions:  As  previously  indicated, 
there  are  four  categories  of  entites  that 
are  eligible  for  an  award  under  this 
program.  See  the  list  of  categories  (a)- 
(d)  in  the  description  of  ELIGIBLE 
APPLICANTS  near  the  beginning  of  this 
Notice.  Only  entities  in  category  (a) 
must  submit  a  signed  Partners' 


Agreement  Form  and  enclose  it  with  the 
application.  Category  (a)  includes 
private  employers  employing 
commercial  drivers  in  partnership  with 
local  educational  agencies.  State 
educational  agencies,  colleges, 
universities,  or  community  colleges.  The 
partners  may  designate  either  the 
private  employer  employing  commercial 
drivers  or  the  educational  partner  as  the 
applicant  on  behalf  of  the  partnership, 
however,  both  the  designated  applicant 
and  the  other  partner  must  sign  the 
Agreement  Form.  If  the  Form  is  not 
signed  by  both  partners  and  submitted 
with  the  application,  the  Secretary  will 
return  the  application  without  further 
consideration  for  fimding  pursuant  to  34 
CFR  75.218. 
Buxma  CODE  4ooo-ei-ii 
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Agreement  Form  and  enclose  it  with  the 
application.  Category  (a)  includes 
private  employers  employing 
commercial  drivers  in  partnership  with 
local  educational  agencies,  State 
educational  agencies,  colleges, 
universities,  or  community  colleges.  The 
partners  may  designate  either  the 
private  employer  employing  commercial 
drivers  or  the  educational  partner  as  the 
applicant  on  behalf  of  the  partnership, 
however,  both  the  designated  applicant 
and  the  other  partner  must  sign  the 
Agreement  Form.  If  the  Form  is  not 
signed  by  both  partners  and  submitted 
with  the  application,  the  Secretary  will 
return  the  application  without  further 
consideration  for  fimding  pursuant  to  34 
CFR  75.216. 
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Partners'  Agreoment 

AB  authorised  repreeentative.  of  our  organ i tat Ion.,  we  agree  o"  their  behalf  to 
the  following  teVm.  with  respect  to  our  application  number  V247ft  „,*!* 
condition  of  applying  for  and  receiving  a  grant  from  the  commercial  Driver. 
Education  Program.  We: 

designate  partner  •■  the  applicant  on  behalf  of  the 

partnership; 

are  willing  to  be  partners  in  this  project; 

will  perform  the  role  detailed  for  each  of  us  in  the  application; 

will  be  bound  by  every  statement  and  assurance  made  in  the 
application. 


Partner  One 
(business  partner) 


Original  Ink  Signature 


Partner  Two 
(educational  partner) 


Original  Ink   Signature 


Name  (Typed) 


Name  (Typed) 


Title  (Typed) 


Title  (Typed) 


Organisation  (Typed) 


Date  (Typed) 


Organisation   (Typed) 


Date  (Typed) 
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Any  questions  about  fonning  a  valid 
partnership  and  properly  completing  the 
Partners'  Agreement  Form  may  be 
referred  to  one  of  the  program  oflicers 
hsted  as  an  information  contact  in  this 
Notice.  Remember,  entities  in  categories 
(bHd)  do  not  need  to  submit  a  Partners' 
Agreement  Form  because  they  are  not 
required  to  enter  into  a  partnership  as  a 
condition  of  filing  an  application.  For 
example,  category  (b)  includes  local 
educational  agencies.  State  educational 
agencies,  colleges,  universities,  or 
community  colleges  that  are  applying 
individually  rather  than  in  partnership 
with  a  private  employer  under  category 
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(a);  since  no  partnership  has  been 
established,  it  is  not  necessary  for 
entities  applying  under  category  (b)  to 
submit  a  Form. 

InstitictiuBs  for  Estinated  PubHc 
Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
die  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting  burden 
in  this  collection  of  information.  PubUc 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  20 
hours  per  response,  including  the  time 


for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comments 
regarding  this  burden  to  the  U.S. 
Department  of  Education.  Information 
Management  and  Compliance  Division. . 
Washington.  DC  20202-4651.  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Pro|ect,  OMB 
1830-O013,  Washington.  DC  20503. 

(Information  collection  approved  under 
OMB  control  number  1830-0013.  Bxplratian 
Date:  7/31/92.) 


Note:  Certain  of  these  a; 
pUase  contact  the  i 
to  certify  to  additio 

As  the  duly  authorized  repn 

1.  Has  the  legal  author! 
assistance,  and  the  inst 
financial  capability  (im 
pay  the  non-Federal  s 
ensure  proper  planning 
pletion  of  the  project  des 

2.  Will  give  the  awarding 
General  of  the  United  I 
the  State,  through  any  i 
access  to  and  the  righl 
books,  papers,  or  docurr 
and  will  establish  a  pn 
accordance  with  gener 
standards  or  agency  din 

3.  Will  establish  safeguai 
from  using  their  posii 
constitutes  or  presents  i 
or  organizational  confli 
gain. 

4.  Will  initiate  and  comp 
applicable  time  frame  i 
the  awarding  agency. 

5.  Will  comply  with  t 
Personnel  Act  of  1970 
relating  to  prescribed  s< 
for  programs  funded  u 
statutes  or  regulations 
OPM's  SUndards  for  a 
Administration  (5  C.F.I 

6.  Will  comply  with  all  F 
nondiscrimination.  T\ 
limited  to:  (a)  Title  VI 
1964  (P.L.  88-352)  whu 
on  the  basis  of  race,  o 
TitlelXoftheEducati( 
amended  (20  U.S.C.  |§ 
which  prohibits  discrin 
(c)  Section  504  of  the  Re 
amended  (29  U.S.C.  I 
crimination  on  the  bas; 
Discrimination  Act  c 
U.S.C.iS  6101-6107), 
ination  on  the  basis  of  a 
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rship  has  been 
it  necessary  for 
ider  category  (b)  to 

mated  Puonc 


le  Paperwork 
KM),  as  amended,  and 
lementing  that  Act, 
Plication  hivites 
blic  reporting  burden 

information.  Public 
r  this  collection  of 
lated  to  average  20 

including  the  time 


for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comments 
regarding  this  burden  to  the  U.S. 
Department  of  Education.  Information 
Management  and  Compliance  Division, 
Washington.  DC  20202-4651;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project.  OMB 
1830-0013,  Washington,  E>C  20503. 

[Information  collection  approved  under 
OMB  control  number  1830-0013.  Explraticn 
Date:  7/31/92.) 

Muwa  ^X)C  4aoo-oi-M 


0M«  Approval  No  09a-00«0 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note:  CerUin  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions. 
pUase  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  wilt  be  notified. 

As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant 


6. 


Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  SS  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  SUndards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R  900,  Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.SC.  IS  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabtliUtion  Act  of  1973,  as 
•mended  (29  U.S.C.  I  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.CiS  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Ofllce  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse.  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended,  rtlating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  ((  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  RighU  Act  of  1968  (42  U  S  C  I 
3601  et  seq  ),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  Btatute(8)  under  which 
application  for  Federal  assistance  is  being  made; 
•nd  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  H  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  ii  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C  11  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  f  276c  and  18 
use.  It  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  II  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notiflcation  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  SS  1451  et  seq  );  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  ( 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  {$  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended.  7  U.S.C 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  For 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §S  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  ail 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


Applicants  thould  refer  to  the  reguli 
should  also  review  the  instructions  f 
provides  for  cotr.pILance  with  oertifK 
XJovemmenf-wide  Debarment  and  I 
(Grants)."  The  certifications  shall  be 
of  Education  determines  to  award  th 


L  LOBBYING 

As  required  by  Section  1 152.  Title  3 
implemented  at  M  CFR  Pan  82,  for 
enutt  or  cooperative  agreement  ovc 
CFR  Part  82,  Sections  K1105  and  82 
that 

(a)  No  Federa!  appnopriated  funds  1 
paid,  by  or  on  behalf  of  the  undersi, 
influencing  or  attempting  to  influer 
of  any  agency,  a  Member  of  Cotigre 
of  Congress,  or  an  employee  of  a  m 
connection  with  the  matang  of  any 
into  of  any  cooperative  agreement,  i 
continuation,  renewal,  amendment, 
Federal  grant  or  cooperative  agreen 

(b)  If  any  funds  other  than  Federal  i 
been  paid  or  will  be  paid  to  any  per 
attempting  to  influence  an  officer  oi 
Member  of  Congress,  an  officer  or  f 
employee  of  a  Mem  bier  of  Congress 
Feaera!  grant  or  ct»pcrative  azrecn 
complete  and  submit  Standard  Fon 
to  Report  Lobbying*  in  accordarux 

(c)  The  undersigned  shull  recjuire  \h 
certification  be  included  in  the  awai 
•uba wards  at  all  tiers  (including  sul 
grants  and  cooperative  agreements, 
all  subrDdpients  shall  certify  and  di 


T'GNATURE  Of  AUTHORIZEO  CERTIf  YING  OfflOAL 

TITLE 

APPLICANT  ORC  ANIZATION 

DATE  SUSMITTEO 

SF  4246    <44«i  8ac« 


2.  DEBARMENT,  SUSPENSIC 
RESPONSIBILITY  MATTTRS 

As  re(]ulred  by  Executive  Order  125 
Suspeiuion.  and  implemented  at  34 
prospective  participants  in  primary 
defined  at  34  CFR  Pan  85,  Sections  I 

A.  The  applicant  certifiea  that  it  and 

(a)  Are  not  presently  debarred,  susf 
debarment,  declared  ineligible,  or  v 
covered  transactions  by  any  Federal 

(b)  Have  not  within  a  three-year  pei 
application  been  convicted  of  or  na( 
agaLnst  them  for  commission  of  frai 
connection  with  obtaining,  attempt! 
a  public  (Federal,  Sute,  or  locaO  trai 
a  public  transaction;  violatkxi  of  Fa 
statutes  or  commission  of  embezzle 
bribery,  falsification  or  destrxiction  < 
■tatetnenta,  or  receiving  stolen  prop 

(c)  Are  not  presently  indicted  for  or 
dvillv  diarged  by  a  goverruncntal  e 
local)  with  commission  of  any  of  th< 
paragraph  (IXb)  of  this  certification 
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13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  SS  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1 984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 
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ITLE 


DATE  SUBMITTED 


CERTinCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMEI^TS 

Applicants  should  refer  to  the  reguUtkms  cited  bdow  to  determine  the  certification  to  which  they  are  required  to  •ttest  Applicant* 
•nould  also  review  the  instructions  for  certification  included  in  the  reguUbons  before  completing  Biia  fonn.  StRnaturv  of  mm  forai 
provides  for  cotnpliance  with  oertincation  ret^uirements  under  34  CFS Pan  82.  "New  RestiWtk>m  on  LdbMni^  and  34  CFR  PMt  06; 
*Covemmcnt-wide  Debarment  and  Suspension  (NonpiocuremenO  and  CovtmmcnI-wide  ReouiremenU  for  Druc-Frae  WorfcpUot 
(Crams).*  The  certifications  shall  be  treated  as  a  material  representation  of  tact  upon  which  reliance  will  be  placed  when  the  Dep«itincnt 
of  Education  determines  to  a  ward  the  covered  transaction,  grant,  or  cooperative  agreement 


(d)  Have  not  within  a  three-year  period  preceding  this 
application  had  one  or  more  public  transactions  ^Federal,  Stat^ 
or  ncal)  terminated  for  cause  or  default;  and 

B.  When  the  applicant  is  unabk  to  certify  to  any  of  the 
•tatementa  in  this  certification,  he  or  aht  mil  attach  an 
cxplaitation  to  thia  appMcattoL 


Sf  *2*a    (4  «Sl  Bac« 


L  LOBBYING 

As  required  by  Section  1 352.  Title  31  of  the  US  Cod<  and 
implemented  at  34  CFR  Part  82.  for  penons  entering  into  a 
grant  or  cooperative  agreement  over  S100,000,  as  defined  at  34 
CFR  Part  82.  Sections  81105  and  82.110,  the  applicant  certifies 
that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  uT>dersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Congress,  an  officer  or  employee 
of  Congress,  or  an  employee  of  a  Member  of  Congress  m 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amend  ment,  or  mod  ification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  iixfiuendng  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employw  of  Congress,  or  an 
employee  of  a  Mem  bier  of  Congress  in  connection  with  this 
Feaeral  grant  or  cooperative  azrecment,  the  undersigned  shaU 
complete  and  submit  Starwlara  Form  -  LLL,  "Disclosure  Fonn 
to  Report  Lobb)'ing,'  in  accordance  with  its  instructioiu; 

(c)  The  undenlgned  shall  require  that  the  language  of  thia 
certification  be  included  in  the  award  documents  for  all 
•uba  wards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subredpients  shall  certify  artd  disclose  aocx>nling1y. 


2.  DEBARMENT,  SUSPENSION,  AND  OTliER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Driiannent  and 
Suspension,  and  implemented  at  34  CFR  Pkrt  85,  for 
prospective  participants  in  primaiy  covered  transaction^  as 
defined  at  34  CFR  Part  85,  Sections  85.105  and  85.110  - 

A.  The  applicant  certifiea  that  it  and  its  principals: 

(a)  Are  not  preaendy  debarred,  suspended,  propoaed  far 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agencjr; 

(b)  Have  not  writhin  a  three-year  period  preceding  thia 
application  been  convicted  of  or  nad  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  la 
connection  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  Sute,  or  locaD  transaction  or  contract  under 
a  public  transaction;  violation  of  Federal  or  State  antitniat 
statutes  or  commission  of  CDibezzlemenl.  theft,  forgery, 
bribery,  folsification  or  destruction  of  records,  makuvg  falae 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  oiminally  or 
dvillv  charged  by  a  governmental  enti^  (Federal.  Sate,  or 
local}  «inth  commission  of  an  v  of  the  offenses  enumerated  in 
paragraph  (iXb)  of  this  cenifKation;  and 


5.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Worlcplace  Act  of  1988,  and 
implemented  at  34  CFRlPart  85,  Sutoart  F,  for  grantees,  as 
deftned  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to 
provide  a  drug-free  workplace  by. 

(a)  Publishing  a  statement  notifying  employees  that  the 
tmlawful  manufacture,  distribution,  dispensing,  possession,  or 
useof  a  comroUed  substance  is  prohibited  in  the  grantee's 
workplace  aiMl  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  on -going  drtig-free  awareness  program  lo 
inform  employees  about- 

(1 )  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintaiiUng  a  drug-free  woriqf>Uec; 

(3)  Any  available  drug  couiuelin^  rehabilitation,  and 
ampfoyee  assistarKC  programs;  and 

(4)  The  penakies  that  sr>ay  be  iatposedapon  employ— far 
drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  aoiptoyee  to  be  engaged 
in  the  perrannance  of  the  grant  be  gl  vcn  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by 
paragraph  (a)  that.  asacoTKlition  of  employment  uiwierthc 
grant,  the  employee  will- 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  oriminal  drvg  statute  occurring  in  the  wori^laos 
no  later  than  five  calendar  days  after  audi  conviction; 

(e)  Notifying  the  agency,  in  %initing,  within  10  calendar  days 
after  receiving  nobce  under  stA>paragr>ph  (dX2>  fiom  an 
ampfoyee  or  otherwise  receivirtg  actual  notice  of  such 
conviction.  Employers  of  convicted  employees  must  provide 
notice;  including  position  titk,  to;  Director,  Grants  and 
Contracts  Service,  US.  Department  of  Education.  400 
Maryland  Avenue,  S.W.  (Room  3121 CSA  Regional  Office 
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Building  No.  3),  Washington,  DC  20202-4571.  Notice  shall  ta- 
ciudc  the  identification  numbeKs)  of  each  affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days 
of  receiving  notice  under  subparagraph  (dX2),  with  respect  to 
any  employee  who  is  so  convictea- 

(1)  Taking  appropriate  personnel  action  against  sudt  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requiremenu  of  the  Rehabiliution  Act  of  1973,  as  amended;  or 

(2)  Reouiring  such  empfeyee  to  participate  satisbctorily  in  a 
drtig  abuse  assistance  or  rehabilitation  pmmm  approved  for 
such  purposes  by  a  Federal  Sute,  or  kxal  Malth,  la w  enforce- 
ment, or  other  appropriate  ageitcy; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug- 
tnt  workplace  through  implementation  d  paragraphs  (a), 
(b),(c),(d),(e).and(fj. 

B.  Tlte  grantee  may  insert  in  the  space  provided  bek>w  the 
site<s)  for  the  performance  of  work  done  in  connection  with  the 
spedik  grant: 

Place  of  Performance  (Street  address,  dty.  county,  date,  z^ 
code) 


Check  Q  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Fan  85,  Sections  85.605  and  85^610  - 

A  As  a  condition  of  the  grant.  I  certify  that  I  wiQ  not  engage 
in  the  unlawful  manu^cture,  distribution,  dispensing,  pos- 
session, or  use  of  a  controlled  substance  in  conducting  any 
activity  «vith  the  grant;  and 

E  Ifconvictedofa  criminal  drug  offense  resulting  from  a 
vioUtion  occurring  d  uring  the  cond  uct  of  any  grant  activity, 
I  will  report  the  conviction,  in  writing,  within  TO  calendar 
days  of  the  conviction,  to:  [}irector,  Grants  and  Contracts 
Service,  US.  Department  of  Education.  400  Maryland 
Avenue,  S.W.  (Room  3124,  CSA  Regional  Office  Buikling 
Na  3).  Washington.  DC  20202-4571 .  Notice  shaD  indude 
the  identification  number<s)  of  each  affected  grant 


As  the  duly  authorized  reptcaenutive  of  the  applicant  I  her^  certify  that  the  applicam  win  comply  with  the  above  certifications. 


NAMEOFAPPUCANT 


PRINTTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTTATIVE 


PR/ A  WARD  NUMBER  AND/OR  PRC^ECT  NAME 


SIGNATURE 


DATB 


Certification  Rega 
Voluntary  Exi 


This  certiflcation  is  required  b] 
12549,  Debarment  ar^a  Suspen 
and  tier  requirements  statra  al 

Instructions  for  Certificatian 

1.  By  signing  and  sabmitting  this  | 
prospective  lower  tier  participant 
certification  set  out  below. 

2.  The  certification  in  this  clause  is 
representation  of  fact  upon  which 
when  this  transaction  was  enterei 
determined  that  theprospective k 
knowingly  renderea  an  erroiteou! 
addition  to  other  remedies  availal 
Ckwemment,  the  departuicnt  or  a 
this  transaction  origirvated  may  pi 
remedies,  including  suspension  ai 

3.  The  prospective  lower  tier  parti 
immeaiate  written  notice  to  tnep 

Eroposal  is  subm  itted  if  at  any  un 
)wer  tier  participant  learns  tnat  i 
erroneous  when  stibmitted  or  has 
by  reason  of  changed  drcumstanc 

4.  The  terms  "covered  transaction, 
'suspended,'  'ineligible,'  1o%Mr  t 
transaction.' "part  icipant,"persoi 
transaction,"  principal,"  "proposj 
excluded,"  at  used  in  this  clause,  I 
set  out  in  the  Defiiutions  aiKJ  Cov 
rules  implementing  Executive  On 
conuct  tne  person  to  which  this  p 
for  assistance  in  obtaining  a  copy 

5.  The  prospective  lower  tier  pari 
tubmitfing  this  proposal  that,  she 
covered  transaction  be  entered  ini 
knowingly  enter  into  any  lower  b 
transaction  with  a  person  who  is< 
txupended,  dedared  ineligible,  oi 
excluded  from  participation  in  thi 
transactiorv  unless  authorized  by 
agency  Mrith  wkich  this  transaau 


Certification 

(1)  The  prcwTOCtivc  lower  tie 
principals  are  presently  di 
voluntarily  excluded  fron 

O  Where  the  proqjcctive  loi 
certification,  such  prosper 


ED  8(M»13, 6/90  (Replaces  ED  SMIOOS,  12/89;  ED  Form  GCSOOS.  (REV.  12/88);  ED 8(M)010. 5/90;  and  ED  SOOOll.  5/90,  which  are 
obsolete) 


MAMEOFAPPUCANTT 


PRINTED  NAME  AND  TTTU 


SKINATURE 


ED  80-0011 9/90  (Replaces  <XS 
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DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85410  - 

A.  As  a  condition  of  the  grant,  I  certify  that  I  «vill  not  engage 
in  the  unlawful  manufacture,  distribution,  dispensing,  pos- 
session. Of  use  of  a  controlled  substance  in  conducting  any 
activity  with  the  grant;  and 

R  Ifconvictedofa  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity, 
I  «nU  report  the  conviction,  in  writing,  within  10  calendar 
days  of  the  conviction,  to:  [)i  rector,  Grants  and  Contracts 
Service,  VS.  I>partment  of  Education.  400  Maryland 
Avenue,  S.W.  (Room  3124,  CSA  Regional  Office  Building 
Na  3),  Washington,  DC  20202-4571 .  Notice  shaD  indude 
the  identification  number<s)  of  each  affected  granL 


lat  the  applicani  «irin  comply  with  the  above  ccftificatioRt. 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


DATE 


Certification  Regarding  Debarment,  Saspensioiv  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 

This  certification  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Order 
12549,  Deban7>er^t  ar^d  Suspension,  34  CJR  Part  85,  for  all  lowerlier  transactions  meeting  the  threshold 
and  tier  requirements  stated  at  Section  85.110. 


Instructions  for  Certifieatiaa 

1 .  By  signing  and  submitting  this  pioposaL  the 
prospective  lower  tier  participant  u  ptoviaiiig  tke 
certification  set  out  befow. 

2.  The  certification  in  this  clause  is  a  material 
represcnUtion  of  fact  upon  which  reliaiKe  was  placed 
when  this  transaction  was  entered  into.  If  it  is  later 
determined  that  theprospective  lower  tier  participant 
knowingly  renderea  an  erroneous  certiikation,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  ageitcy  with  which 
this  transaction  origiruted  may  pursue  available 
remedies,  including  suspension  and/or  debarment. 

3.  The  prospective  lower  tier  participant  ^11  provide 
immecliate  written  notice  to  tne person  to  which  this 
proposal  is  submitted  if  at  anytime  the  prospective 
lower  t)er  participant  learns  tnat  its ceftificatoon  was 
erroneous  when  submitted  or  has  become  ei  luiieuus 
by  reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction.'  'debarred," 
"suspended,*  'ineligible,"  "lower  tier  ct>vered 
transaction,  "participart,"person,"primary  covered 
transaction,"  principal," 'proposal." and  "voluntaiily 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  Coverage  sections  of 
rules  implementing  Executive  Order  12549.  You  may 
contact  the  penon to  which  this  proposal  is  submitted 
for  assistance  in  obuining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by 
sutmiitting  this  proposal  that,  should  the  propeaed 
covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  detiarred, 
suspended,  declared  ineligible,  or  volunttnly 
excluded  from  participation  in  this  covered 
transaction,  untess  authorized  by  the  department  or 
agency  %vitn  which  this  transaaion  originated. 


6.  Theprospective  kiwtr  tier  partidpant  fuithe 
•greca  ov  siibmittinK  this  proposal  that  it  will 
Include  the  clause  titled  "Certification  Renrding 
Debarment,  Suspension,  IneiigibiUiy,  aaof  Voluttaiy 
Exclusion-Lower  Tier  Covered  Transactions,' 
without  modificatioTL  in  all  lower  tier  covered 
transactions  and  in  ail  solicitations  for  k>wer  ber 
eavtnd  transactions. 

7.  A  participant  in  a  covered  transaction  may  rely 
upon  a  ccrtincation  of  a  prospective  participant  in  a 
k>wcr  tier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineligible,  or  voluntarily 
cxchided  from  the  covered  transaction,  unleM  it 
knows  that  the  certification  is  errorteous.  A 
participant  may  decide  the  method  and  frequency 
Dy  wluch  it  determines  the  eligibility  of  its 
principals.  Each  participant  may,  but  is  not 
required  to,  dtecK  the  Nonprocurement  List. 

8.  Nothing  coruined  in  the  foregoing  shaD  be 
construed  to  require  establishment  of  a  svitem  of 
records  in  order  to  render  in  good  fash  the 
oenifvcation  required  by  this  oauae.  The  kitowlcdge 
and  information  of  a  partidpant  is  not  required  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  in^ructions,  if  a  participant  in 
a  covered  traiuaction  knowingly  enters  into  a  bwcr 
tier  covered  transaction  with  a  person  who  is 
suspended,  dct>arred,  ineligible,  or  vohiMafily 
excluded  from  participation  in  this  transactioiu  in 
addition  10  otker  rcBtedies  available  to  the  Federal 
Covcnunent  the  department  or  agency  with  which 
this  transaction  originated  tnay  ptusuc  avail^le 
renedies,  inchiding  suspension  and/or  debarmenL 


Certification 

(1)  Tl«pro!vective  lower  tier  participant  certifies,  by  subnussion  of  this  prnios^ 

principals  are  presently  deoarred,  suspended,  proposed  for  debarnwnt,  declared  ineligible,  or 
vc^untarily  excluded  from  fiartidpation  in  this  transaction  by  any  Federal  departmenfor  agency. 

C)  Where  the  prospective  lower  tier  partidpant  is  imable  to  certify  to  any  of  the  statements  in  this 
certification,  such  prospective  parbdpant  shall  attach  an  explaration  to  this  proposal. 


12/88):  ED KMmo,  5/90,  and  ED  StMXni,  5/90.  which  are 
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PRINTED  NAME  AND  TITLE  OF  AinWORIZED  REPRESENTATIVE 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


SIGNATURE 


DATC 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  fonn  to  disclose  lobbying  activities  puruMnt  to  31  U.S.C  1352 
(See  reverse  for  public  burden  disclosiirc.) 


Type  of  Federal  Action: 

□  a.  contract 
b.  grant 
c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


.    Status  o4  Federal  Action: 

□  a.  bid/offer/appiicatiort 
b.  initial  award 
c  post-award 


4.     Name  and  Address  of  Reporting  Entity: 

O    Prime 


O    Subawardee 

Tier ,  if  known: 


Congressional  District  if  known: 


fi.     Federal  Ocpariment/Agency: 


S.     Federal  Action  Number,  H  known: 


S.    KepoftTypc: 

rn  a.  Initial  fllim 


ng 
b.  material  change 

For  Material  Change  Only: 
year  ______  quarter 


date  of  last  report 


S.    If  Reporting  Entity  in  No.  4  b  Subawardee.  Entct  Name 
and  Address  of  frime: 


Congressional  District  if  known: 


7.    Federal  f  rogram  Nantc/Descriplion: 


CFOA  Number,  if  tpplicabit: 


9.    Award  Amount  iflviown: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Entity 

(if  mdividuil,  lait  na/ne.  fuit  mmt,  kAI): 


b.  Individuals  Performing  Services  iincluding  address  if 
differtnt  from  No.  lOiJ 
(last  namt.  first  namt.  Ml): 


(tlitch  Cefilinuition  SheHd)  VAU-A.  rf  ntceturr) 


It.  Amount  of  Payment  (chtck  all  that  apply): 

$  Q  actual       D  planned 


13.  Form  of  Payment  (check  all  that  applyh 
O    a.  cash 
O    b.  in-Und;  specify:  rulure  ^.^_^ 

value    


13.  Type  of  Payment  (check  all  that  applyh 

Q  a.  retainer 

Q  b.  oite-linM  fee 

□  c  conwnission 

a  d.  contingent  fee 

O  c.  deferred 

O  t  other;  specify:  ______^.^_ 


14.  Brief  Desaiption  of  Services  Perfonned  or  to  be  Pefformcd  and  DateU)  «l  Servic*.  Including  officcrts).  cmployccis). 
or  Membcrts)  contacted,  lot  Payment  Indicated  in  Hem  11; 


Utfdt  Co>rtM>Ult<<MI  a^ltl  SMU^  0  ».C«1M«^ 


IS.  Continuation  ShcelU)  SF41I-A  attached:        O  Yes 


Ofto 


1C 


Signature:  _ 
Pifnl  Name* 
IWc: 


Tdcphonc  NoJ 


Date:. 


^federal  Use  Onir 


INSTRUCTIONS  FOR 

Jhit  tfitdotuiv  form  shall  be  oo 
initiation  or  receipt  of  b  coverc 
section  1352.  The  fHing  of  a  fom 
influendng  or  attempting  to  in 
employee  of  Congress,  or  an  er 
SRI1.*A  Continuation  9wet  foi 
apply  for  both  the  initial  filing  a> 
Martagement  and  Budget  for  ad 

1.  Identify  the  type  of  coven 
outcome  of  a  covered  Fed 

2.  Identify  the  status  of  thee 

3.  Identify  the  appropriate  d 
information  previously  le^ 
previously  submitted  repc 

4.  Enter  die  fuD  name,  add 
lutown.  Check  the  approp 
or  subaward  redoient  Id 
Subawards  indude  but  an 

5.  If  the  organrzition  filing  tl 
lip  code  of  the  prime  Fed 

6.  Enter  the  lume  of  the  Fc 
level  below  agency  name, 

7.  Enter  the  Federal  prograi 
Catalog  of  Federal  Oonr 
commitments. 

8.  Enter  the  most  approprii 
Request  for  Proposal  (Rl 
grant  or  loan  award  nur 
prefixes,  e.g.,  "RFP-OE-90 

9.  For  a  covered  Federal  ao 
Federal  amotntf  of  the  av 

10.  (a)Enter  the  full  name,  i 

identified  in  item  4  to 

<b)Enter  the  fuO  i«ames 
Enter  Last  Name.  First 

11.  Enter  the  amount  of  cor 
lobbying  entity  (Stem  10) 
aB  boxes  that  apply.  If  I 
to  be  made. 

12.  Check  the  appropriate  I 
specify  the  rtature  and  vj 

13.  Chedi  the  appropriate  b 

14.  hovide  a  specific  and  d 
perform,  and  the  date(sl 
actual  contact  widi  Fe* 
cmployceis),  or  Membe 

15.  Check  whether  or  not  a 
K.  The  certifying  oflldal  sh; 


^mdc  fvpovtin|  bufocfi  fot  oiii 
Inttncliont.  isifcMng  niittni  4 
wiiofniioon*  Send  cowwicfitt  fv 
lor  ftdudfic  diH  burdtft  to  tfit 
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tivJtiM  punumt  to  31  U^.C  1352 
rden  ditckxurc^ 

low 
Icjtkm 

X    KcportTypc: 

r~|  a.  initial  filing 
L-J  b.  material  change 

Fof  Material  Change  Only: 

vear                  ouartef       ,  , 
date  of  last  reoofl 

Congrewlonal  DIrtrkt  M  known: 
Fedcf  al  riogram  NamcDetcription: 


CFOA  Number,  if  applkabi*: 


f-ULA.  li  Mcttury) 

Type  of  Payment  (check  att  that  appfyh 


md  Dalc<()  of  Service,  induding  vliketitU  employec<s). 
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INSTRUCnONS  FOR  COMPLETION  OF  SF-lll,  DISaOSURE  OF  LOBBYING  ACTIVTTIES 

lYilfl  tftdosure  form  dull  be  completed  fay  the  reporting  entftv,  ¥4teiher  wbiMrardee  or  prfane  Federal  redpient  at  the 
btitUtion  or  receipt  of  a  covered  Federal  acdoiv  or  a  matetUl  change  to  •  previous  fiRng,  pursuant  to  title  31  U3£. 
section  1352.  The  filing  of  a  form  Is  requhed  for  each  payment  or  acreement  to  make  payment  to  any  lobbying  entity  for 
Jnfluendng  or  attempting  to  influence  an  offlccr  or  employee  of  any  agency.  •  Mernber  of  Congresv  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Corigress  in  connection  ««ith  a  covered  Federal  actioru  Use  the 
SFmi*A  Contihuation  Sheet  for  additional  information  If  the  space  on  the  form  Is  inadequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report  Refer  to  ttte  impiementirtg  guidance  published  by  the  Office  of 
Marugement  and  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Fiederd  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  dassiflcation  of  this  report  If  this  is  a  fbitowup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  repotting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  dty,  state  and  tip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
lutown.  Check  the  appropriate  dassiflcation  of  the  reporting  entity  that  designates  if  It  is.  or  expecu  to  be,  a  prime 
or  subaward  redpient  Identify  the  tier  of  tite  subawardee.  e.g..  the  first  subawardee  of  the  prime  is  the  itt  tier. 
Subawards  indude  but  are  not  limited  to  subcontracts,  subgrants  aitd  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee".  then  enter  the  Ml  name,  address,  tjti.  stale  and 
dp  code  of  the  prime  Federal  redpient  Indude  Congressional  District  If  knowm. 

(.  Enter  the  name  of  the  Federal  agen»  making  the  award  or  loan  commitment  Indude  at  least  orte  organizational 
level  below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  Sutes  Coast  Cuard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (Hem  1).  If  known,  enter  the  fidl 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

•.  Enter  the  most  appropriate  Federal  identifying  number  available  (or  the  Federal  action  identified  in  item  1  (e^. 
Request  for  Proposal  (RFP)  number;  Inviution  for  Bid  OFB)  number;  grant  announcement  number;  the  co"t'*2l 
grant  or  loan  award  number;  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Indude 
prefixes,  eg,  -RFP-DE-9(M>01." 

9.  For  a  covered  Federal  action  «vhere  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitmeiu  for  the  prime  entity  identified  in  Item  4  or  S. 

10.  (a)Enter  the  fuU  name,  address,  dty.  state  and  lip  code  of  the  lobbying  entity  engaged  by  tite  reporting  entity 

identified  in  item  4  to  influence  tiW  covered  Federal  action. 

<b)Enter  the  fuO  names  of  tite  indMduaKs)  perfonning  services,  and  Inciudc  fuH  address  if  different  from  10  (at 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  win  be  made  (planned).  Chedi 
aO  boxes  that  apply.  If  this  is  •  matedai  change  report  enter  the  cumulatfet  amount  of  payment  made  or  planned 
to  be  made. 

^2.  Check  the  appropriate  boxfes).  OiecJi  al  boxes  that  apply.  If  payment  it  made  through  an  in^lnd  contnlwition. 
•pedfy  the  nature  and  value  of  the  in-Und  payment 

U.  Check  the  appropriate  box(es).  OteckaB  boxes  diat  apply.  If  odier.  specify  nature. 

14.  provide  a  spedflc  and  detailed  description  of  the  scrvioet  that  die  lobbyist  has  performed,  or  wS  be  wpected  to 
perform,  and  the  date<s)  of  any  services  rendered.  Include  aB  preparatory  and  rtlated  activity,  not  just  time  soerain 
•ctuW  contact  wrftit  Federal  offld^  Identify  tfte  Federal  oMdaks)  or  —iple)asts»  contacted  or  die  officertsk 
«mployee(s),  or  Member(s)  of  Congress  that  were  contacted.  j 

15.  Check  whetfier  or  not  a  SF4iL<A  Corrtinuation  Sheet(s)  Is  attadMd. 

16.  The  certifying  offldd  shaB  sign  and  date  die  form,  print  hiartter  nam«  dtfc,  and  telephone  number. 
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DEPARTMErfT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  PDA-1] 

National  Solid  Wastes  Management 
Association;  Application  for 
Preemption  Determination  Concerning 
Regulations  of  ttie  States  of  Maryland 
and  Massachusetts  and  a  Statute  of 
the  State  of  Pennsylvania 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Public  notice  and  invitation  to 
comment. 

summary:  The  National  Solid  Wastes 
Management  Association  has  applied 
for  an  administrative  determination 
whether  Maryland,  Massachusetts  and 
Pennsylvania  requirements  for  bonds  for 
. hazardous-waste-carrying  vehicles  are 
preempted  by  the  Hazardous  Materials 
Transportation  Act  (HMTA). 

DATES:  Comments  received  on  or  before 
October  1, 1991,  and  rebuttal  comments 
received  on  or  before  November  15, 
1991,  will  be  considered  before  an 
administrative  ruling  is  issued  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration.  Rebuttal 
comments  may  discuss  only  those  issues 
raised  by  comments  received  during  the 
initial  comment  period  and  may  not 
discuss  new  issues. 
ADDRESSES:  The  application  and  any 
comments  received  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration,  room  8421, 
Nassif  Building,  400  Seventh  Street  SW^ 
Washington,  DC  20590-0001.  Comments 
and  rebuttal  comments  on  the 
application  may  be  submitted  to  the 
Dockets  Unit  at  the  above  address,  and 
should  include  the  Docket  Number 
(PDA-1).  Three  copies  are  requested.  A 
copy  of  each  comment  and  rebuttal 
comment  must  also  be  sent  to  John  H. 
Turner,  Esq.,  Association  Counsel, 
National  Solid  Wastes  Management 
Association,  1730  Rhode  Island  Avenue 
NW.,  suite  1000,  Washington,  DC  20036; 
Mr.  James  P.  Snyder,  Director,  Bureau  of 
Waste  Management,  Department  of 
Environmental  Resources, 
Commonwealth  of  Peimsylvania,  P.O. 
Box  2093,  Fulton  Building,  Harrisburg. 
PA  17120;  Mr.  Richard  Collins,  Director, 
Hazardous  &  Solid  Waste  Management 
Administration,  State  of  Maryland,  2500 
Broening  Highway,  Baltimore,  MD  21224; 
and  Mr.  William  F.  Cass,  Director, 
Division  of  Hazardous  Waste, 
Department  of  Environmental  Quality 
Engineering,  Commonwealth  of 


Massachusetts.  One  Winter  Street  5th 
Floor,  Boston.  MA  02108.  A  certification 
that  a  copy  has  been  sent  to  each  person 
must  also  be  included  with  the 
comment.  (The  following  format  is 
suggested:  "I  certify  that  copies  of  this 
comment  have  been  sent  to  Messrs. 
Turner,  Snyder,  Collins  and  Cass  at  the 
addresses  specified  in  the  Federal 
Register.") 

FOR  FURTHER  INFORMATION  CONTACT 
Edward  H.  Bonekemper,  III,  Assistant 
Chief  Counsel  for  Hazardous  Materials 
Safety,  Office  of  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration,  400  Seventh  Street  SW.. 
Washington,  DC  20590-0001,  telephone 
number  202-366-4400. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  preemption  provisions  of  the 
Hazardous  Materials  Transportation 
Act  (HMTA),  49  App.  U.S.C.  1801  et  seq., 
were  modified  by  the  Hazardous 
Materials  Transportation  Uniform 
Safety  Act  of  1990  (HMTUSA),  Public 
Law  101-615.  The  Research  and  Special 
Programs  Administration's  (RSPA's) 
regulations  have  been  revised  to  reflect 
these  changes.  56  FR  8618  (Feb.  28. 1991); 
56  FR  15510  (Apr.  17, 1991). 

Section  105(a)(4)  of  the  HMTA  (49 
U.S.C.  1811(a)(4))  preempts  "any  law. 
regulation,  order,  ruling,  provision,  or 
other  requirement  of  a  State  or  political 
subdivision  thereof  or  an  Indian  tribe" 
which  concerns  a  "covered  subject"  and 
"is  not  substantively  the  same"  as  any 
provision  of  the  HMTA  or  any 
regulation  under  that  provision 
concerning  that  subject.  The  "covered 
subjects"  are  defined  in  section  105(aK4) 
as: 

[i]  The  designation,  description,  and 
classirication  of  hazardous  materiats. 

(ii]  The  packing,  repacking,  handling, 
labeling,  maridng.  and  placarding  of 
hazardotn  materials. 

(iii)  The  preparation,  execution,  and  iwe  of 
shipping  documents  pertaining  to  haxardoua 
materials  and  requirements  respectiflg  the 
number,  content,  and  placement  of  8«ch 
documents. 

(iv)  The  written  notiFication,  recording  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  materiaU. 

(v)  The  design,  manufacturing,  fabrication, 
marking,  maintenance,  reconditioniag. 
repairing,  or  testing  of  a  package  or  ooBtainer 
which  is  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  the  transparUtian 
of  hazardous  materials. 

RSPA  has  issued  a  notice  of  proposed 
rulemaking  proposing  a  specific 
definition  for  the  term  "substantively  the 
same."  56  FR  36992  (Aug.  1, 1991). 
(However,  no  "covered  subject"  is  at 
issue  in  this  matter.) 


In  addition,  section  105(b)(4)  of  the 
HMTA,  49  App.  U.S.C.  1804(b)(4), 
addresses  the  preemption  standards  for 
hazardous  materials  highway  routing 
requirements.  No  routing  issues  are 
involved  in  this  matter,  and  the 
Secretary  of  Transportation  has 
delegated  responsibility  for  those 
highway  routing  issues,  including  the 
issuance  of  preemption  determinations 
on  highway  routing  issues  to  the  Federal 
Highway  Administration.  56  FR  31343 
Ouly  10, 1991). 

Finally,  section  112(a)  of  the  HMTA. 
49  App.  U.S.C.  1811(a),  provides  that 
State,  political  subdivision  and  Indian 
tribe  requirements  not  covered  by  those 
section  105  (a)  or  (b)  provisions  are 
preempted  if — (1)  Compliance  with  both 
the  State  or  political  subdivision  or 
Indian  Tribe  requirement  and  any 
requirement  of  [the  HMTA]  or  of  a 
regulation  issued  under  [the  HMTA]  is 
not  possible,  [or]  (2)  The  State  or 
political  subdivision  or  Indian  tribe 
requirement  as  applied  or  enforced 
creates  an  obstacle  to  the 
accomplishment  and  execution  of  [the 
HNfTA]  or  the  regulations  issued  under 
[the  HMTA]  *  *  *. 

As  indicated  in  the  preamble  to  the 
final  regulation  implementing  the 
HMTUSA  preemption  provisions,  56  FR 
at  8817  (Feb.  28, 1991).  Congress,  in 
section  112,  codified  the  "dual 
compliance"  and  "obstacle"  standards 
w^ch  RSPA  previously  had  adopted  by 
regulation  and  used  in  issuing  its 
advisory  inconsistency  rulings. 

All  of  the  above-described  preemption 
standards  are  in  RSPA's  regulations  at 
49  CFR  107.202. ' 

Congress  also  provided  for  issuance 
of  binding  preemption  determinations  to 
replace  the  advisory  inconsistency 
ruling  process  previously  utilized  by 
RSPA.  Any  person  directly  affected  by 
such  a  requirement  may  apply  for  a 
determination  whether  a  State,  political 
subdivision  or  Indian  tribe  requirement 
is  preempted  by  the  HMTA.  Notice  of 
the  application  must  be  published  in  the 
Federal  Register,  and  then  the  applicant 
i«  precluded  from  seeking  judicial  relief 
on  that  issue  for  180  days  after  the 
application  or  until  the  preemption 
determination  is  issued,  whichever 
occtu^  first  A  party  to  a  preemption 
determination  proceeding  may  seek 
judicial  review  of  the  determination  in 
VS.  district  court  within  60  days  after 
the  determination  becomes  final. 
Section  112(c)  of  the  HMTA.  49  App. 
U.S.C  lail(c). 

The  Secretary  of  Transportation  has 
delegated  authority  to  issue  preemption 
determinations,  except  for  those 
concerning  highway  routing  is.<  les,  to 


RSPA.  49  CFR  1.53;  56  FR  31343 
1991).  RSPA's  Associate  Admir 
for  Hazardoas  Materials  Safety 
issue  those  determinations.  RSI 
regulations  concerning  preempt 
determinations  were  issued  on 
28, 1991  (56  FR  8616).  and  are  a 
107.203-211  and  107  J27. 

Preemption  determinations  d 
address  issues  of  preemption  a 
under  the  Commerce  Clause  of 
Constitution  or  under  statutes  ( 
the  HMTA. 

In  issuing  its  preemption 
determinations  under  the  HMT 
is  guided  by  the  principles  enui 
Executive  Order  No.  12812  enti 
"Federalism"  (52  FR  41685,  Oct 
1987).  Section  4(a)  of  that  Exec 
Order  authorizes  preemption  o: 
laws  only  when  the  statute  con 
express  preemption  provision, 
other  firm  and  palpable  eviden 
Congressional  intent  to  preemp 
exercise  of  state  authority  direi 
conflicts  with  the  exercise  of  F 
authority.  The  HMTA,  of  cours 
contains  several  express  preen 
provisions,  which  RSPA  has 
implemented  through  regulatioi 

2.  The  AppBcatioD  for  a  Pre«m| 
Determination 

On  July  17. 1991.  the  Nationa 
Wastes  Management  Assodat 
submitted  the  application  for  a 
preemption  determination  whii 
reproduced  as  appendix  A  to  tl 

(Copies  of  the  t>re«  States'  bond 
requirements  were  enclosed  with  t 
application  and  are  available  at  nc 
the  Dockets  Unit,  Research  and  Sp 
Program*  Administration,  room  64: 
Building.  400  Seventh  Street  SW.  2 
telephone  202-368-4453) 

3.  Public  Comment 

Conunents  should  be  limited 
issue  of  whether  the  cited  Mar; 
Massachusetts  and  Peimsylvai 
bonding  requirements  are  prec 
the  HMTA.  Comments  should 
specifically  address  the  "dual 
compliance"  and  "obstacle"  te 
described  in  the  "Background" 
Because  no  "covered  subject"  : 
in  this  matter,  the  "substantive 
same"  standard  is  not  relevant 

Persons  Intending  to  commei 
application  should  review  the  i 
and  procedures  governing  the 
Department's  consideration  of 
applications  for  preemption 
determinations  found  at  49  CFl 
107.211. 
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In  addition,  section  105(b)(4)  of  the 
HMTA,  49  App.  U.S.C.  1804(b)(4), 
addresses  the  preemption  standards  for 
hazardous  materials  highway  routing 
requirements.  No  routing  issues  are 
involved  in  this  matter,  and  the 
Secretary  of  Transportation  has 
delegated  responsibility  for  those 
highway  routing  issues,  including  the 
issuance  of  preemption  determinations 
on  highway  routing  issues  to  the  Federal 
Highway  Administration.  56  FR  31343 
Only  10, 1991). 

Finally,  section  112(a)  of  the  HMTA. 
49  App.  U.S.C.  1811(a),  provides  that 
State,  political  subdivision  and  Indian 
tribe  requirements  not  covered  by  those 
section  105  (a)  or  (b)  provisions  are 
preempted  if— (1)  Compliance  with  both 
the  State  or  political  subdivision  or 
Indian  Tribe  requirement  and  any 
requirement  of  [the  HMTA]  or  of  a 
regulation  issued  tinder  [the  HMTA]  is 
not  possible,  [or]  (2)  The  State  or 
political  subdivision  or  Indian  tribe 
requirement  as  applied  or  enforced 
creates  an  obstacle  to  the 
accomplishment  and  execution  of  [the 
HMTA]  or  the  regulations  issued  imder 
[the  HMTA]  *  *  *. 

As  indicated  in  the  preamble  to  the 
final  regulation  implementing  the 
HMTUSA  preemption  provisions,  56  FR 
at  8817  (Feb.  28, 1991).  Congress,  in 
section  112,  codified  the  "dual 
compliance"  and  "obstacle"  standards 
which  RSPA  previously  had  adopted  by 
regulation  and  used  in  issuing  its 
advisory  inconsistency  rulings. 

All  of  the  above-described  preemption 
standards  are  in  RSPA's  regulations  at 
49  CFR  107.202. ' 

Congress  also  provided  for  issuance 
of  binding  preemption  determinations  to 
replace  the  advisory  inconsistency 
ruling  process  previously  utilized  by 
RSPA.  Any  person  directly  affected  by 
such  a  requirement  may  apply  for  a 
determination  whether  a  State,  political 
subdivision  or  Indian  tribe  requirement 
is  preempted  by  the  HMTA.  Notice  of 
the  application  must  be  published  in  the 
Federal  Register,  and  then  the  applicant 
i«  precluded  from  seeking  judicial  relief 
on  that  issue  for  180  days  after  the 
application  or  until  the  preemption 
determination  is  issued,  whichever 
occtu^  first.  A  party  to  a  preemption 
determination  proceeding  may  seek 
judicial  review  of  the  determination  in 
U.S.  district  coiu-t  within  60  days  after 
the  determination  becomes  final. 
Section  112(c)  of  the  HMTA,  49  App. 
U^.C  lail(c). 

The  Secretary  of  Transportation  has 
delegated  authority  to  issue  preemption 
determinations,  except  for  those 
oonceming  highway  routing  is.<  les,  to 


RSPA.  49  CFR  1.53;  56  FR  31343  (July  la 
1991).  RSPA's  Associate  Administrator 
for  Hazardoas  Materials  Safety  will 
issue  those  determinations.  RSPA's 
regulations  concerning  preemption 
determinations  were  issued  on  February 
28, 1991  (56  FR  8616).  and  are  at  49  CFR 
107.203-211  and  107.227. 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause  of  the 
Constitution  or  under  statutes  other  than 
the  HMTA. 

In  issuing  its  preemption 
determinations  imder  the  HMTA.  RSPA 
is  guided  by  the  principles  enunciated  in 
Executive  Order  No.  12612  entitled 
"Federahsm"  (52  FR  41685,  Oct  3a 
1987).  Section  4(a)  of  that  Executive 
Order  authorizes  preemption  of  state 
laws  only  when  the  statute  contains  an 
express  preemption  provision,  there  is 
other  firm  and  palpable  evidence  of 
Congressional  intent  to  preempt,  or  the 
exercise  of  state  authority  directly 
conflicts  with  the  exercise  of  Federal 
authority.  The  HMTA.  of  course, 
contains  several  express  preemption 
provisions,  which  KSPA  has 
implemented  tlirough  regulations. 

2.  The  AppBcatioD  for  a  Preemptioa 
Determinatioo 

On  July  17. 1991.  the  National  Solid 
Wastes  Management  Association 
submitted  ttie  application  for  a 
preemption  determination  wliich  is 
reproduced  as  appendix  A  to  this  notice. 

(Copies  of  the  t>re«  States'  bond 
requirements  were  enclosed  with  the 
application  and  are  available  at  no  coat  from 
the  Docketa  Unit,  Research  and  Special 
Programs  Administratioii,  room  6421,  Nassif 
Building.  400  Seventh  Street  SW.  20590-0001. 
telephone  202-368-4453) 

3.  Public  Comment 

Conunents  should  be  limited  to  the 
issue  of  whether  the  cited  Maryland. 
Massachusetts  and  Pennsylvania 
bonding  requirements  are  preempted  by 
the  HMTA.  Comments  should 
specificaUy  address  tlie  "dual 
compliance"  and  "obstacle"  tests 
described  in  the  "Background"  section. 
Because  no  "covered  subject"  is  at  issue 
in  this  ntatter.  the  "substantively  the 
same"  standard  is  not  relevant 

Persons  Intending  to  comment  on  the 
application  should  review  the  standards 
and  procedures  gtiveming  the 
Department's  consideration  of 
applications  for  preemption 
determinations  found  at  49  CFR  107.201- 
107.211. 


Issued  in  Wasitingtoo.  DC  on  August  ft, 
1991. 

AlanLRoberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Appendix  A    PelJtlun  of  Nationel  SoM 
Wastes  Management  Association  to  InWate 
a  Proceeding  to  Detsnnine  tttat  Msrylsndf 
MsssscfNisetts  snd  Psnnsytvsnfts 
Provisions  RsQulnng  Bonds  loc  Hazaraoiis 
Wsste-Carrytng  YsMcIss  Are  risswipled  by 
the  Hazardous  MatsrWs  Trsnsportalion  Act 
(sssmsnded) 

I.  IntroductioD  and  Authority  for  a 
Detiml  nation  of  PraamptioB 

The  National  Solid  Wastes  Management 
Asaociation  ("NSWMA"),  on  behalf  of  Its 
Chemical  Waste  Transportation  Institute 
("CWTI").  hereby  pebtions  the  Department  of 
TranspoTtatioD  ("DOT"]  to  institute  an 
administrative  proceeding  leading  to  • 
binding  inconsistency  ruling  invalidating 
hazardous  waste  transportation  bonding 
requirements  imposed  by  Maryland. 
Massachusetts  and  Pennsylvania.  Petitioner 
calls  on  the  Department  to  determine  that  tlie 
bond  requirements  are  inconsistent  with,  and 
hence  preempted,  by  tl>e  Hazardous 
Materials  Transportation  Act  ( "HMTA").  as 
amended  by  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of  1990 
("HMTUSA").  and  the  Hazardous  Materials 
Regulations  ("HMR")  promulgated  by  DOT. 

The  Department  ha*  previously  held  that 
non-Federal  bonding  requirements  are  flatly 
inconsistent  with  and  preempted  by  the 
HMTA.  In  Inconsistency  Ruling  No.  IR-25.  54 
FR  16.308  (April  71, 1989},  a  local  ordmance 
requiring  the  posting  of  a  $1.000XX)  bond  for 
the  highway  transportation  of  hazardous 
waste  was  deemed  inconsistent  vihth  the  Act 
DOT  advanced  the  following  rationale  for  its 
premise  that  non-Federal  financial 
responsibility  requirements  Imposed  upon 
carriers  of  hazardous  watte  present  a 
substantial  risk  of  interference  with  the 
uniform  system  of  regulation  envisioned  by 
Congress; 

[I)f  any  one  State  may  use  (such  measures] 
to  deflect  interstate  carriers  of  hazardous 
materials  into  other  jurisdictions,  than  all 
States  may  do  so.  The  logical  result  would  be. 
If  not  a  total  cessation  of  a  Congress  tonally 
recognized  form  of  interstate  transportation, 
than  the  very  pagework  of  varying  and 
conflicting  state  and  local  regulations  which 
Congress  sought  to  preclude. 
Id.  at  16.310  (dting  Inconsistency  Rubng  Na 
la  48  FR  46356,  46.657). 

DOT  also  noted  that  non-Pederal  bonding, 
insurance  and  indemnity  requirements  for 
hazardous  materials  transportation  in  all 
instances  fail  the  "obstacle"  preemption  lest 
and  are,  accordingly,  inconsistent  with  the 
HMTA  and  the  HMR: 

If  OHMT  later  determines  that  a  bonding, 
insurance,  or  indemnity  requirement  is 
necessary  under  the  HMTA  for  the 
transportation  of  non-radioactive  hazardous 
materials,  it  will  amend  the  HMR 
accordingly.  Until  such  time,  the  absence  of 
such  a  requirement  of  the  HMR  is  a  reflection 
of  the  OKMTs  determination  that  no  such 
requirement  is  necessary  and  that  any  such 


requirement  imposed  at  the  state  or  local 
level  is  inconsistent  with  the  HMR. 

The  subject  of  bonding,  insurance  and 
indemnity  requirements  for  hazardous 
materials  transportation  is  exclusively 
Federal.  The  existence  m  the  US.  of  more 
than  30,000  local  jurisdictions,  each  having 
the  potential  to  impose  such  requirements, 
demonstrates  the  havoc  which  could  be 
created  if  even  a  small  percentage  of  then 
were  to  impose  such  requirements  (with  their 
inevitable  differences),  it  would  be  extremely 
difflcult  for  carriers  to  leam  about,  let  alone 
comply  with,  such  local  requirements. 
Id.  at  16J11. 

Despite  the  clear,  unambiguous  finding  of 
the  DOT,  three  jurisdictions — Maryland, 
Massachusetts  and  pynnaylvania— continue 
to  impose  inconsistent  parochial  banding 
requirements  upon  motor  carriers  of 
hazardous  waste.  Such  measures  have  t>een 
flatly  rejected,  by  the  EKDT  and  the  Congress, 
and  cannot  be  permitted  to  stand. 

a.  The  Need  and  |ustificatkMi  for  •  Finding  of 
Inconsistency 

A.  Interest  of  Petitioner 

Petitioner.  NSWMA.  is  a  non-profit  trade 
assodstion  made  up  of  approximately  2.500 
private  firms  whose  primary  concern  is  the 
collection,  transport,  management  and 
disposal  of  hazardous,  solid  aiKl  infectious 
waste  and  refuse.  NSWTklA  members  own 
and  operate  hazardous  waste  treatment 
storage  and  disposal  faalities  and  solid 
waste  landfills  throughout  the  United  States. 
The  Association's  Chemical  Waste 
Transportation  Institute  ("CWTT')  consists  of 
membiers  who  trsnsport  in  interstate 
commerce  hazardous  waste  from  generators 
to  disposal  sites,  either  by  truck  or  rail.  These 
Arms  provide  a  vital  service  by  handling  and 
transporting  this  waste  in  an  environmentally 
protective  manner.  A  number  of  the 
Institute's  members  operate  in  Maryland, 
Massachusetts  and  Pennsylvania. 

B.  The  Maryland  Massachusetts  and 
Pennsylvania  Bonding  Requirements  are 
Flatly  Contrary  to  the  Mandate  of  the  HMTA 

In  contravention  of  the  prior  inconsistency 
rulings  of  this  Department  and  the  terms  of 
the  HMTA.  a*  amended  Maryland. 
Massachusetts  and  Peiuiaylvania  have 
imposed  t>onding  requirements  appbcable 
only  to  motor  carriers  of  hazardous  waste. 
The  state  provisions,  moreover,  cannot  be 
recondled  «vith  and  are  not  redprocally 
recognized  by  each  other.  If  these  bonding 
requirements  are  permitted  to  stand, 
members  of  NSWMA  which  operate  okotor 
vehicles  in  interstate  commerce  will  be  faced 
with  the  need  to  comply  with  fuiandal 
responsibility  mandates  in  Maryland. 
Massachusetts  and  Pennsylvania  that  differ 
from  the  comprehensive  federal  program.  It 
was  this  reason — the  possibility  that  the 
states  might  enforce  conflicting 
requirements — that  prompted  Congress  to 
enact  the  HMTA  and  led  to  the  imposition  of 
more  stringent  preemption  requirements  in 
the  HMTUSA.  See,  e.g..  HJt  Rep.  No.  444,  Pt. 
1.  lOlst  Cong.,  2d  Sess.  34  (1990)  ("Conflicting 
Federal,  State  and  local  requirements  pose 
potentially  serious  threats  to  the  safe 
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transportation  of  hazardoLS  materials."). 
Moreover,  unl3S8  these  non-Federal  bonding 
requirements  are  invalidated,  other  states 
may  be  encouraged  to  adopt  disparate 
bonding,  insurance  and  indenuiification 
mandates.  The  mere  possibility  that 
numerous  requirements  could  be  imposed  by 
states  mandates  a  HndiRg  of  preemption.  See, 
e.g..  Inconsistency  Ruling  15.  49  FR  46.660 
(1981):  Inconsistency  Ruling  14.  49  FR  46.656 
(1984);  Inconsistency  Ruling  5.  47  FR  51.991 
(1982). 

(1)  The  Maryland  Requirement 

Maryland  requires  motor  carriers  of 
hazardous  waste  to  secure  "a  bond  of  not 
less  than  $50,000"  as  a  condition  of  securing  a 
permit  Md.  Regs.  Code  tit..  28.  subtit  13, 
§  4.04  (copy  attached).  The  bond  must  be 
executed  by  the  permittee  and  a  corporate   . 
surety  licensed  to  do  business  within  the 
state.  In  lieu  of  a  corporate  surety,  the 
permittee  may  deposit  cash  or  negotiable 
bonds  of  the  U.S.  government  in  an  amount  at 
least  equal  "to  the  required  sum  of  the  bond." 
Alternatively,  a  certincate  of  deposit  may  be 
utilized,  if  it  is  "equivalent  to  the  required 
bond,  issued  by  a  bank  within  the  State,  and 
accompanied  by  [a]  written  agreement  of  the 
bank  to  pay  on  demand  to  the  State  upon  a 
flnding  of  forfeit  by  the  Secretary." 

(2)  The  Massachusetts  Requirement 

The  Massachusetts  regulations  provide  that 
"no  new  or  revised  license  to  transport 
hazardous  wastes  shall  be  issued  by  the 
Department  until  the  applicant  for  such 
license  has  filed  a  bond  payable  to  the 
Department  on  a  form  provided  by  the 
Department,  and  such  bond  has  been 
approved  by  the  Department."  Mass.  Regs. 
Code  Ut.  310,  S  30:411  (copy  attached).  The 
amount  of  the  bond  must  be  "$10,000  at  a 
minimum"  and  "in  an  amount  suHlcient  to 
assure  that  the  licensee  shall  faithfully 
perform  all  of  the  requirements  of 
(Massachusetts  hazardous  materials 
transportation  regulations],  the  terms  and 
conditions  of  the  license  and  any  Department 
order  issued  to  the  licensee."  The  "bond" 
may  consist  of  a  surety  or  performance  bond, 
a  "collateral  indemnity  agreement  in  a 
certain  sum  payable  to  the  Department  in 
cash  or  in  negotiable  bonds  of  the  United 
States  of  America,  the  Commonwealth  of 
Massachusetts  or  any  city,  town  or  body 
politic  of  the  Commonwealth",  or 
"irrevocable  letter  of  credit  of  any  bank 
organized  or  authorized  to  transact  business 
in  the  Commonwealth  or  in  the  United  States 
of  America",  or  "any  other  collateral  deemed 
sati.sfactory  to  the  Department,  provided  that 
all  such  collateral  shall  be  deposited  in  an 
escrow  account  in  a  bank  authorized  to 
transact  in  the  Commonwealth,  or  may  be 
held  by  the  Depariment,  and  shall  in  all  cases 
be  in  favor  of  the  Department" 

(3)  The  Pennsylvania  Requirement 

Pennsylvania  law  requires  that  a  bond  of 
"$10,000  at  a  minimum"  (the  Commonwealth 
typically  requires  bonds  in  amounts  up  to 
$80,000)  be  deposited  "to  ensure  that  the 
licensee  faithfully  performs  the  requirements 
of  the  act  the  rules  and  regulations 
promulgated  thereunder,  the  terms  and 
conditions  of  the  license  and  any  Department 


order  issued  to  the  licensee."  25  Pa.  Code 
§  263.32  (copy  attached).  The  amount  of  the 
bond  apparently  depends  upon  the  type  of 
material  and  the  volumes  transported. 

DL  The  State-Mandated  Bonding 
Requirements  Caimo!  Satisfy  the  "Obstacle" 
Test  Set  Forth  in  Section  112(ai  of  tha 
HMTJSA 

Congress  reused  section  112(a;  of  the 
HMTA  by  including  the  "obstacle"  standard, 
previous^  used  as  a  regulatory  standard  for 
detenn;ning  preemption,  as  an  explicit 
statutory  ground  for  a  binding  Tmding  of 
preemption.  As  the  RSPA  noted  in  its 
February  28, 1991  interpretive  rule,  56  FR 
8.616  (Feb.  2a  -1991).  the  original  HMTA  "did 
not  define  'inconsistent'  or  provide  any 
standards  for  determining  what  requi.-ements 
were  'inconsistent'."  Id.  at  8,617. 

Accordingly,  the  Department  previously  set 
forth  by  regulation,  see  49  CFR  107.209(c). 
two  criteria  for  determining  "whether  a  non- 
Federal  requirement  was  inconsistent  with 

the  HMTA  or  the  regulations Id  The 

"obstacle"  criterion  was,  of  course, 
"originally  established  by  Supreme  Court 
decisions  determining  whether  a  conflict 
exists  between  a  State  and  Federal  statute  in 
areas  where  Congress  has  not  completely 
foreclosed  State  regulation  "  Id. 

In  the  HMTUSA,  Congress  merely 
"adopted"  these  standards  proposed  by  the 
Department  The  "two  standards  [adopted] 
are  the  same  requirem.ents  that  are  current 
codified  in  regulations  relating  to 
inconsistency  rulings."  H.R.  Rep.  No.  441.  Pt 
1.  lOlst  Cong..  2d  Sesfl.  49  (1990).  Congress 
stated  its  intention  to  clarify  the  current 
preemption  process  "by  more  'clearly 
identif^ng  the  standards  against  which  a 
determination  of  preemption  is  mad&  Those 
standards  are  now  reflected  in  court 
decisions  and  they  are  documented  in  the 
precedents  established  in  the  administrative 
rulings  by  the  Department'  H.R.  Rep.  No.  444, 
Pt  2.  lOlst  Cong.,  2d  Sess.  at  25  (1990)."  Id. 

As  the  Department  has  emphasized,  while 
the  scope  of  the  "obstacle"  test  has  not 
changed.  Congress  clearly  provided  for  "an 
aHirmative  statement  of  preemption",  id.,  in 
cases  in  which  the  test  is  not  met  by  state  or 
local  requirements.  Accordingly,  while  all 
previous  inconsistency  rulings  issued  by  the 
RSPA  were  merely  advisory,  the  same  tests 
must  now  be  utilized,  both  by  the  RSPA  and 
the  courts,  in  making  legally  binding 
preemption  determinations. 

That  the  state  bonding  requirements  at 
issue  here  constitute  an  obstacle  to  the 
accomplishment  and  execution  of  the  federal 
legislation,  in  violation  of  section  112(a)(2)  of 
the  HMTUSA.  is  clear.  The  Department  as 
noted  above,  in  a  prior  inconsistency  ruling 
flatly  rejected  non-Federal  bonding 
requirements.  The  Department's  rationale  for 
condemning  the  Maryland  Heights,  Missouri 
ordinance  requiring  bonds  for  hazardous 
waste-transporting  vehicles  is  equally 
applicable  here — federal  regulations  already 
require  insurance  or  bonds  for  motor  carriers 
transporting  hazardous  wastes,  hazardous 
substances  and  other  hazardous  materials. 
See  54  FR  at  16,311.  By  determining  that  "the 
subject  is  bonding"  is  "exclusively  Federal", 
id.,  the  Department  recognized  that  the  very 


existence  of  local  or  state  bonding  schemes 
stands  as  an  obstacle  to  the  Congressional 
Intent  that  a  "multiplicity  of  state  and  local 
regulations  and  the  potential  for  varying  as 
well  as  conflicting  regulations"  be  precluded. 
S.  Rep.  No.  1192. 93rd  Cong..  2d  Sess.  37-38 
(1974). 

In  a  variety  of  contexts,  the  DOT  has 
warned  that  unless  such  state  requirements 
are  invalidated,  other  states  surely  will  adopt 
similar  promions,  resulting  in  multiplicity 
end  hindering  the  acciimplishment  of  the 
objectives  of  the  HMTA.  See,  e.g.. 
Inconsistency  Ruling  No.  15, 49  FR  46,66a 
46,864  (possibility  that  other  states  can 
replicate  Vermont  user  fee,  resulting  in 
multiplicity,  necessitated  fmding  of 
Inconsistency);  Inconsistency  Ru'ing  No.  14, 

49  re  48.653.  48.859  (1984):  Inconsisiency 
Ruling  No.  10,  49  FR  46,665  (1984).  correction. 

50  ra  1,939  (1985);  Inconsistency  Ruling  No.  a 
49  re  46.637,  4a361  (1984):  Innonsistency 
Ruling  No.  a  48  re  760.  765  (1983).  Maryland. 
Massachusetts  and  Pennsylvania  are  not  of 
course,  precluded  by  federal  law  from 
assuming  any  role  in  the  regulation  of 
hazardous  materials  transport  Their  role  is, 
however,  strictly  confined  to  the  narrow 
scope  permitted  by  the  preemption  provisions 
of  the  HMTA  and  HMTUSA.  Statewide 
bonding  requirements,  like  ones  imposed  by 
municipahties  or  counties,  exceed  the  scope 
of  proper  non-Federal  authority  and  frustrate 
the  fundamental  goals  of  Congress. 

Finally.  NSW'MA  notes  that  a  fmding  of 
preemption  is  totally  consistent  not  only 
with  the  provisions  of  the  HMTA/HMTUSA, 
but  also  with  basic  principles  of  American 
federalism.  On  several  occasions,  the 
Supreme  Court  has  found  excessive  state- 
imposed  transportation  requirements  given 
the  need  for  federal  uniformity  and  in  light  of 
the  potential  for  multiplicity.  In  Bibb  v. 
Navajo  Freight  Lines.  Inc.,  359  U.S.  520  (1959). 
for  example,  the  Court  held  invalid  a  Illinois 
mudguard  requirement  for  trucks  that  used 
the  state's  highways.  Although  a  unanimous 
Court  recognized  the  state's  authority  to 
regulate  the  use  of  its  highways  was  "broad 
and  pervasive",  id.  at  523,  it  nevertheless 
held  that  the  impact  of  the  measure  upon 
commerce — especially  on  "interlining" — was 
significant  and  that  the  safety  benefit  to  the 
state  vyas  "too  inconclusive",  given  the 
demonstrated  burden  on  commerce. 
Similarly,  In  Kassel  v.  Consolidated 
Freightways  Corp.,  450  U.&  662  (1981),  the 
Court  rejected  a  state's  argimient  that  a 
restriction  prohibiting  certain  vehicles  from 
engaging  in  interstate  transport  made  the 
state's  routes  safer.  In  City  ofBurbank  v. 
Lockheed  Air  Terminal,  411  U.S.  624. 639 
(1973),  the  Court  likewise  struck  down  a  local 
ordinance  restricting  the  use  of  a  private 
airport  on  the  ground  that  similar  restrictions 
throughout  the  nation  would  cripple 
transportation.  Congress  has  gone  further,  by 
setting  forth  in  the  HMTA  (as  amended) 
specific  federal  requirements  for  the 
demonstration  by  hazardous  materials 
transporters  of  financial  responsibility. 
Intervention  by  the  Department  is  now 
essential  in  order  to  preserve  and  protect  the 
uniform  regulatory  system  which  is  essential 


to  the  safe  and  efficient  transports 
hazardous  materials. 

IV.  Conclusion 

For  the  reasons  stated  above,  N! 
requests  that  the  Department  of 
Transportation  expeditiously  grani 
requested  in  this  Petition.  A  copy  c 
Petition  has  been  forwarded  to  the 
by  U.S.  mail,  first-class,  return  reo 
requested: 

James  P.  Snyder,  Director,  Bureau 

Management  Department  of 

Environmental  Resources.  P.O.  I 

Fulton  Building,  Harrisburg,  PA 

Richard  CoUins,  Director.  Hazardc 

Waste  Management  Administra 

'    Broening  Highway,  Baltimore,  \ 

William  F.  Cass,  Director,  Divisior 

Hazardous  Waste.  Department  i 

Environmental  Quality  Engineei 

Winter  Street  Sth  Floor,  Boston, 

Respectively  submitted. 

John  H,  Tuiner, 

Association  Counsel,  National  Soi 
Management  Association  (NSWIv. 
Rhode  Island  Ave.,  NW.,  suite  100 
Washington,  DC  20038.  (202)  65»-^ 
[re  Doc.  91-19063  Filed  8-.»-gi:  &' 
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existence  of  local  or  state  bonding  schemes 
stands  as  an  obstade  to  the  Congressional 
intent  that  a  "multiplicity  of  state  and  local 
regulations  and  the  potential  for  varying  as 
well  as  conflicting  regulations"  be  precluded. 
S.  Rep.  No.  1192, 93rd  Cong.,  2d  Sess.  37-38 
(1974). 

In  a  variety  of  contexts,  the  DOT  has 
warned  that  unless  such  state  requirements  - 
are  invalidated,  other  states  surely  will  adopt 
similar  proviaions.  resulting  in  multiplicity 
end  hindering  the  accomplishment  of  the 
objectives  of  the  HMTA.  See,  e.g.. 
Inconsistency  Ruling  No.  IS.  49  FR  46.660. 
46,664  (possibility  that  other  states  can 
replicate  Vermont  user  fee.  resulting  in 
multiplicity,  necessitated  fmding  of 
inconsistency);  Inconsistency  Ru'ing  No.  14, 

49  FR  48,656.  48  659  (1984);  Inconsistency 
Ruling  No.  10,  49  FR  46,665  (1984),  correction. 

50  FR  1,939  (1985);  Inconsistency  Ruling  No.  & 
49  FR  46,637,  46.661  (1984):  Inconsistency 
Ruling  No.  6.  48  FR  76a  765  (1983).  Maiyland. 
Massachusetts  and  Pennsylvania  are  not  of 
course,  precluded  by  federal  law  from 
assuming  any  rcle  in  the  regulation  of 
hazardous  materials  transport  Their  role  is. 
however,  strictly  conflned  to  the  narrow 
scope  permitted  by  the  preemption  provisions 
of  the  HMTA  and  HMTUSA.  Statewide 
leading  requirements,  like  ones  imposed  by 
municipahties  or  counties,  exceed  the  scope 
of  proper  non-Federal  authority  and  frustrate 
the  fundamental  goals  of  Congress. 

Finally.  NSWMA  notes  that  a  Gnding  of 
preemption  is  totally  consistent  not  only 
with  the  provisions  of  the  HMTA/HMTUSA. 
but  also  with  basic  principles  of  American 
federalism.  On  several  occasions,  the 
Supreme  Court  has  found  excessive  state- 
imposed  transportation  requirements  given 
the  need  for  federal  uniformity  and  in  light  of 
the  potential  for  multiplicity.  In  Bibb  v. 
Navajo  Freight  Lines.  Inc..  359  U.S.  520  (1959), 
for  example,  the  Court  held  invalid  a  Illinois 
mudguard  requirement  for  trucks  that  used 
the  state's  highways.  Although  a  unanimous 
Court  recognized  the  state's  authority  to 
regulate  the  use  of  its  highways  was  "broad 
and  pervasive",  id.  at  523,  it  nevertheless 
held  that  the  impact  of  the  measure  upon 
commerce — espedally  on  "interlining" — was 
signiflcant  and  that  the  safety  benefit  to  the 
state  was  "too  inconclusive",  given  the 
demonstrated  burden  on  commerce. 
Similariy,  In  Kassel  v.  Consolidated 
Freightways  Corp.,  450  U.S.  662  (1981),  the 
Court  rejected  a  state's  argument  that  a 
restriction  prohibiting  certain  vehicles  from 
engaging  in  interstate  transport  made  the 
state's  routes  safer.  In  City  ofBurbank  v. 
Lockheed  Air  Terminal.  411  U.S.  624, 639 
(1973),  the  Court  likewise  struck  down  a  local 
ordinance  restricting  the  use  of  a  private 
airport  on  the  ground  that  similar  restrictions 
throughout  the  nation  would  cripple 
transportation.  Congress  has  gone  further,  by 
setting  forth  in  the  HMTA  (as  amended) 
spedHc  federal  requirements  for  the 
demonstration  by  hazardous  materials 
transporters  of  financial  responsibility. 
Intervention  by  the  Department  is  now 
essential  in  order  to  preserve  and  protect  the 
uniform  regulatory  system  which  is  essential 


to  the  safe  and  efficient  transportation  of 
hazardous  materials. 

IV.  CondusioD 

For  the  reasons  stated  above.  NSWMA 
requests  that  the  Department  of 
Transportation  expeditiously  grant  the  relief 
requested  in  this  Petition.  A  copy  of  this 
Petition  has  been  forwarded  to  the  following 
by  U.S.  mail,  first-class,  return  receipt 
requested: 
)ames  P.  Snyder,  Director,  Bureau  of  Waste 

Management  Department  of 

Environmental  Resources.  P.O.  Box  2093. 

Fulton  Building,  Harrisburg,  PA  17120. 
Richard  Collins,  Director,  Hazardous  ft  Solid 

Waste  Management  Administration,  2500 

Broening  Highway,  Baltimore,  MD  21224. 
William  F.  Cass,  Director,  Division  of 

Hazardous  Waste.  Department  of 

Environmental  Quality  Engineering.  One 

Winter  Street  5th  Floor,  Boston.  MA  02108. 

Respectively  submitted. 

lohn  H.  TumBr, 

Association  Counsel  National  Solid  Wastes 
Management  Association  (NSWMA),  1730 
Rhode  Island  Ave.,  NW..  suite  1000. 
Washington.  DC  20036,  (202)  65^-4613. 
[FR  Doc.  91-19063  Filed  8-9-91: 8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Retiabllitatlon  Research;  State  Grants 
Program  for  Technology-Related 
Assistance 

agency:  Department  of  Education. 

Notice  Inviting  Applications  for  New 
Awards  Under  the  State  Grants  Program 
for  Technology-Related  Assistance  for 
Individuals  With  Disabilities  for  Fiscal 
Year  1992 

Purpose  of  Program:  This  program 
provides  fmancial  assistance  to  States 
to  assist  them  in  developing  and 
implementing  a  consumer-responsive, 
comprehensive  statewide  program  of 
technology-related  assistance  for 
individuals  with  disabilities. 


Deadline  For  Transmittal  of 
Applications:  October  15, 1991. 

Applications  Available:  August  22, 
1991. 

Eligible  Applicants:  State  entities 
designated  by  the  Governor  as  the  lead 
agency. 

Available  Funds:  $5,000,000. 

Estimated  Average  Size  of  Awards: 
$500,000. 

Estimated  Number  of  Awards:  10. 

Project  Period:  Up  to  36  months,  with 
the  possibility  of  a  24  month  extension. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR),  in 
34  CFR  parts  74.  75  (except  S  75.618).  77. 
79.  80.  81.  82.  85.  86;  and  (b)  the 
regulations  for  this  program  is  34  CFR 
part  345. 

For  Applications  Contact  National 
Institute  on  Disability  and 


Rehabilitation  Research,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  Washington.  DC  20202- 
2601.  Attention:  Peer  Review  Unit. 
Telephone:  (202)  732-1141;  Deaf  or 
hearing-impaired  individuals  may  call 
(202)  732-5373  for  TDD  services. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Cohen.  National  Institute  on 
Disability  and  Rehabilitation  Research, 
Telephone:  (202)  732-5066. 

Program  Authority.  29  U.S.C.  2201- 
2271. 

Dated:  August  7, 1991. 
Robert  R.  Davila, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  91-19076  Filed  &-9-91;  8:45  am] 
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Rehabilitation  Research,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
2601.  Attention:  Peer  Review  Unit. 
Telephone:  (202)  732-1141;  Deaf  or 
hearing-impaired  individuals  may  call 
(202)  732-5373  for  TDD  services. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Cohen,  National  Institute  on 
Disability  and  Rehabilitation  Research, 
Telephone:  (202)  732-5066. 

Program  Authority.  29  U.S.C.  2201- 
2271. 

Dated:  August  7. 1991. 
Robert  R.  Davila, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  91-19076  Filed  8-9-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  508,  509,  512  and  513 

[No.  91-4641 

RIN  1550-AA3S 

Rules  of  Practice  and  Procedure  In 
Adjudicatory  Proceedings 

agency:  Office  of  Thrift  Supervision, 

Treasury. 

action:  Final  rule. 

summary:  The  Office  of  Thrift 
Supervision  (the  OTS],  pursuant  to  and 
in  accordance  with  section  916  of  the 
Financial  Institution  Reform.  Recovery 
and  Enforcement  Act  of  1989,  Public 
Uw  No.  101-73, 103  Stat.  183.  486 
{Section  916)  is  amending  its  regulations 
pertaining  to  the  conduct  of 
administrative  hearings.  Section  916 
requires  the  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Board  of  Governors 
of  the  Federal  Reserve  System  (Board  of 
Governors),  the  Federal  Deposit 
Insurance  Corporation  (FDIC),  OTS,  and 
the  National  Credit  Union 
Administration  (NCUA)  (collectively 
referred  to  herein  as  the  Agencies)  to 
develop  a  set  of  uniform  rules  and 
procedures  for  administrative 
proceedings  (Uniform  Rules).  Section 
916  further  requires  that  the  Agencies 
promulgate  provisions  for  simimary 
judgment  rulings  where  no  dispute  as  to 
the  material  facts  of  a  case  exist. 

In  compliance  with  the  mandate  of 
Section  910.  this  final  rule  promulgates  a 
uniform  set  of  rules  for  formal 
enforcement  actions  common  to  at  least 
four  of  the  listed  agencies.  In  addition, 
this  final  rule  promulgates  additional 
regulations  to  supplement  the  Uniform 
Rules  (the  Local  Rules)  and  makes 
certain  other  conforming  amendments. 
EFFECTIVE  DATE:  August  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
C.  Dawn  Causey.  Attorney, 
Enforcement,  (202)  906-7157;  Carolyn  B. 
Lieberman,  Senior  Deputy  Chief 
Counsel.  (202)  906-6251:  Office  of  Thrift 
Supervision,  1700  G  Street.  NW.. 
Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

A.  General  Discussion 

Section  916  requires  that  the  Agencies 
develop  a  set  of  uniform  rules  and 
procedures  for  administrative  hearings. 
By  including  this  provision  in  the 
Financial  Institution  Reform.  Recovery 
and  Enforcement  Act  of  1989  (FIRREA). 
Congress  intended  that  the  Agencies,  by 
promulgating  uniform  procedures,  would 
improve  and  expedite  their 


administrative  proceedings.  The 
statutory  provision  is  a  reflection  of 
"recent  recommendations  of  the 
Administrative  Conference  of  the  United 
States  and  the  House  Government 
Operations  Committee."  H.R.  Rep.  No. 
54.  lOlst  Cong..  1st  Sess..  pt.  1.  at  396. 
The  Administrative  Conference  of  the 
United  States  found  in  its  December  30. 
1987.  recommendation  that  "{g)iven  the 
similar  statutory  bases  for  these 
enforcement  actions,  the  five  agencies 
joinUy  should  be  able  to  develop 
substantially  similar  rules  of  procedure 
and  practice  for  formal  enforcement 
proceedings."  1  CFR  305.87-12. 

To  comply  with  the  requirements  of 
section  916.  the  Agencies  issued  for 
comment  a  Joint  Notice  of  Proposed 
Rulemaking  on  June  17, 1991  (58  FR 
27790).  The  proposed  rule  contained  one 
set  of  Uniform  Rules  applicable  to  all 
the  Agencies  and  separate  Local  Rules 
applicable  to  each  agency. 

The  OTS  has  received  comments  on 
the  joint  proposed  rule  and  its  own 
Local  Rules  and  is  now  issuing  a  final 
rule.  This  final  rule  is  intended  to 
standardize  procedures  for  formal 
administrative  actions  and  to  facilitate 
administrative  practice  before  the 
Agencies. 

Subpart  A  of  OTSs  final  rule,  the 
"Uniform  Rules,"  sets  forth  the  rules  of 
practice  and  procedure  for  those  formal 
enforcement  actions  that  are  required  by 
statute  to  be  determined  on  the  record 
after  an  opportunity  for  an 
administrative  hearing  and  generally 
replace  the  procedures  governing  formal 
adjudications  in  12  CFR  part  509, 
subpart  A.  Each  agency  is  adopting 
substantially  sinular  Uniform  Rules.  The 
Local  Rules  in  subpart  B  generally 
replace  the  procedures  for  civil  money 
penalties  found  in  12  CFR  part  509, 
subpart  B,  and  add  further  provisions. 
Civil  money  penalties  and  other  OTS- 
specilic  proceedings  are  subject  to  the 
provisions  in  both  subparts. 

The  OTS  Local  Rules  address  civil 
money  penalties,  deposition  discovery 
and  additional  procedures  for  the  post- 
hearing  process. 

B.  Summary  and  Discussion  of  Uniform 
and  Local  Rules 

Subpart  A.  Uniform  Rules  of  Practice 
and  Procedure 

This  subpart  sets  forth  rules  of 
practice  and  procedure  governing  formal 
administrative  actions,  includes  rules  on 
the  commencement  of  enforcement 
proceedings,  filing  and  service  of  papers, 
motions,  discovery,  depositions, 
prehearing  conferences,  public  hearings, 
hearing  subpoenas,  conflicts  of  interest. 


ex  parte  communications,  rules  of 
evidence,  and  post-hearing  procedures. 

Subpart  B.  Local  Rules 

There  are  four  basic  parts  to  the  OTS 
Local  Rules:  An  expansion  of  the  scope 
provisions  to  include  additional  OTS 
proceedings,  deposition  discovery,  civil 
money  penalties  and  additional 
clarifying  procedures.  The  appointment 
of  the  Office  of  Financial  Institution 
Adjudication  to  hear  OTS's  APA 
proceedings  implements  the  other 
statutory  directive  contained  in  section 
916. 

In  particular,  included  in  this  subpart 
are  the  rules  for  taking  the  deposition  of 
an  expert  or  of  another  person,  including 
another  party,  who  has  direct 
knowledge  of  matters  that  are  non- 
privileged,  relevant  and  material  to  the 
proceeding  and  where  there  is  a  need 
for  the  deposition.  OTS  is  adding  a 
demonstration  of  need  in  order  to  make 
the  OTS  rule  consistent  with  the  rule 
promulgated  by  the  Office  of  the 
Comptroller  of  the  Currency.  This 
uniformity  will  encourage  consistent 
interpretation  of  the  rules  governing 
deposition  discovery. 

This  provision  is  not  intended  to  allow 
unlimited  deposition  discovery  or  the 
taking  of  senior  OTS  official's 
depositions,  unless  those  individuals 
have  personal  knowledge  about  the 
facts  of  the  case.  Rather,  it  is  intended  to 
permit  limited  deposition  discovery  of 
experts  and  persons  having  direct 
knowledge  of  the  facts  who  may  be 
called  on  to  testify  at  the  administrative 
hearing. 

This  subpart  also  provides  that  at  the 
request  of  a  party,  the  administrative 
law  judge  shall  issue  a  subpoena 
requiring  the  attendance  of  a  witness  at 
a  deposition.  The  party  requesting  the 
subpoena  is  responsible  for  serving  It  on 
the  person  named  therein,  or  on  that 
person's  counsel.  The  person  named  in 
the  subpoena  or  any  other  party  to  the 
proceeding  may  file  a  motion  to  quash 
or  modify  the  subpoena  within  the  time 
for  compliance  set  forth  in  the  subpoena, 
but  in  no  case  later  than  ten  days  after 
the  date  of  service. 

Also  included  in  the  OTS  Local  Rules 
is  a  provision  on  the  presence  of 
cameras  and  other  recording  devices  in 
administrative  proceedings.  As 
proposed,  the  provision  would  have 
allowed  the  Director  to  consider 
petitions  to  allow  electronic  media  to  be 
present  during  administrative  hearings. 
Upon  further  consideration,  OTS  has 
determined  that  it  is  inappropriate  to 
allow  cameras  and  other  recording 
devices  (other  than  those  used  by  the 
court  reporter)  to  be  used  during 


Federal  Register 

administrative  hearings  and  the 
provision  has  been  modified 
accordingly.  See,  1  CFR  305.72-1 
This  provision  codifies  recent  0 
procedures  in  several  administr 
proceedings.  See,  OTS  Order  N( 
1714,  dated  September  16, 1990, 
concerning  the  use  of  cameras  L 
Neil  M.  Bush  administrative  hes 
However,  §  509.4  would  allow  t] 
Director  to  waive  this  prohibitic 
Director  determined  that  circiui 
presentiy  unforeseen  so  warran 

C.  Response  to  Comments 

1.  Uniform  Rules 

In  response  to  the  June  17, 191 
notice  of  proposed  rulemaking. 
Agencies  received  three  comme 
from  law  firms  and  1  from  a  tra 
association.  The  Agencies  have 
reviewed  the  portions  of  the  coi 
concerning  the  Uniform  Rules. 

One  of  the  commenters  critic 
proposed  rule  for  failing  to 
accommodate  default  situation] 
good  cause  could  be  shown  for 
failure  to  file  an  answer  (S  509.: 
This  comment  reflects  a 
misunderstanding  of  the  propot 
rulemaking  empowers  the 
administrative  law  judge  to  ext 
limits  for  good  cause  (\  509.13). 
requires  that  default  judgments 
entered  only  upon  a  motion  for 
filed  by  Enforcement  Counsel  ( 
This  latter  proceeding  provides 
respondents  with  an  opportunil 
oppose  the  motion.  Because  of 
confusion  evidenced  by  the  cor 
the  final  rule  has  been  amende 
the  motion  for  default  process  i 
explicit 

Another  issue  raised  by  a  coi 
concerned  the  differences  in  pr 
for  formal  investigations,  Equa! 
to  Justice  Act  implementation, 
and  a  number  of  other  procedu 
lack  of  uniformity  in  these  aree 
based  on  the  scope  of  section  S 
noted  above,  the  purpose  behii 
916  was  the  improvement  and 
expedition  of  administrative  A 
proceedings.  Cf.  Hit  Conf.  Re; 
lOlst  Cong..  1st  Sess.  442  (1989 
statutory  mandate  for  the  pron 
of  these  regulations  is  coupled 
requirement  for  the  several  Ag 
create  a  "pool"  of  administrati 
judges.  The  clear  Congressionc 
that  these  Uniform  Rules  be  de 
for  use  by  the  Agencies  in  actii 
the  "pool"  or  "OFIA"  as  that  e 
referred  to  in  this  rulemaking. 
Accordingly,  the  inclusion  of  n 
proceedings  would  exceed  the 
mandate  of  Section  916  and  pn 
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ex  parte  communications,  rules  of 
evidence,  and  post-hearing  procedures. 

Subpart  B.  Local  Rules 

There  are  four  basic  parts  to  the  OTS 
Local  Rules:  An  expansion  of  the  scope 
provisions  to  include  additional  OTS 
proceedings,  deposition  discovery,  civil 
money  penalties  and  additional 
clarifying  procedures.  The  appointment 
of  the  Office  of  Financial  Institution 
Adjudication  to  hear  OTS's  APA 
proceedings  implements  the  other 
statutory  directive  contained  in  section 
916. 

In  particular,  included  in  this  subpart 
are  the  rules  for  taking  the  deposition  of 
an  expert  or  of  another  person,  including 
another  party,  who  has  direct 
knowledge  of  matters  that  are  non- 
privileged,  relevant  and  material  to  the 
proceeding  and  where  there  is  a  need 
for  the  deposition.  OTS  is  adding  a 
demonstration  of  need  in  order  to  make 
the  OTS  rule  consistent  with  the  rule 
promulgated  by  the  Office  of  the 
Comptroller  of  the  Currency.  This 
uniformity  will  encourage  consistent 
interpretation  of  the  rules  governing 
deposition  discovery. 

This  provision  is  not  intended  to  allow 
unlimited  deposition  discovery  or  the 
taking  of  senior  OTS  official's 
depositions,  unless  those  individuals 
have  personal  knowledge  about  the 
facts  of  the  case.  Rather,  it  is  intended  to 
permit  limited  deposition  discovery  of 
experts  and  persons  having  direct 
knowledge  of  the  facts  who  may  be 
called  on  to  testify  at  the  administrative 
hearing. 

This  subpart  also  provides  that  at  the 
request  of  a  party,  the  administrative 
law  judge  shall  issue  a  subpoena 
requiring  the  attendance  of  a  witness  at 
a  deposition.  The  party  requesting  the 
subpoena  is  responsible  for  serving  it  on 
the  person  named  therein,  or  on  that 
person's  counsel.  The  person  named  in 
the  subpoena  or  any  other  party  to  the 
proceeding  may  file  a  motion  to  quash 
or  modify  the  subpoena  within  the  time 
for  compliance  set  forth  in  the  subpoena, 
but  in  no  case  later  than  ten  days  after 
the  date  of  service. 

Also  included  in  the  OTS  Local  Rules 
is  a  provision  on  the  presence  of 
cameras  and  other  recording  devices  in 
administrative  proceedings.  As 
proposed,  the  provision  would  have 
allowed  the  Director  to  consider 
petitions  to  allow  electronic  media  to  be 
present  during  administrative  hearings. 
Upon  further  consideration,  OTS  has 
determined  that  it  is  inappropriate  to 
allow  cameras  and  other  recording 
devices  (other  than  those  used  by  the 
court  reporter)  to  be  used  during 


administrative  hearings  and  the 
provision  has  been  modified 
accordingly.  See,  1  CFR  305.72-1  (1991). 
This  provision  codifies  recent  OTS 
procedures  in  several  administrative 
proceedings.  See.  OTS  Order  No.  90- 
1714.  dated  September  18. 1990, 
concerning  the  use  of  cameras  in  the 
Neil  M.  Bush  administrative  hearing. 
However.  S  509.4  would  allow  the 
Director  to  waive  this  prohibition  if  the 
Director  determined  that  circumstances 
presently  unforeseen  so  warrant 

C.  Response  to  Comments 

1.  Uniform  Rules 

In  response  to  the  June  17, 1991,  (oint 
notice  of  proposed  rulemaking,  the 
Agencies  received  three  comments:  2 
from  law  firms  and  1  from  a  trade 
association.  The  Agencies  have  jointly 
reviewed  the  portions  of  the  comments 
concerning  the  Uniform  Rules. 

One  of  the  commenters  criticized  the 
proposed  rule  for  failing  to 
accommodate  default  situations  where 
good  cause  could  be  shown  for  the 
failure  to  file  an  answer  (S  509.19(c)(1)). 
This  comment  reflects  a 
misunderstanding  of  the  proposal.  The 
rulemaking  empowers  the 
administrative  law  judge  to  extend  time 
limits  for  good  cause  ({  509.13).  and 
requires  that  default  judgments  be 
entered  only  upon  a  mobon  for  default 
filed  by  Enforcement  Counsel  ({  509.19). 
This  latter  proceeding  provides 
respondents  with  an  opportunity  to 
oppose  the  motion.  Because  of  the 
confusion  evidenced  by  the  comment 
the  final  rule  has  been  amended  to  make 
the  motion  for  default  process  more 
explicit 

Another  issue  raised  by  a  commenter 
concerned  the  differences  in  procedures 
for  formal  investigations.  Equal  Access 
to  Justice  Act  implementation,  sanctions 
and  a  number  of  other  procedures.  The 
lack  of  uniformity  in  these  areas  is 
based  on  the  scope  of  section  916.  As 
noted  above,  the  purpose  behind  Section 
916  was  the  improvement  and 
expedition  of  administrative  APA 
proceedings.  Cf.  H.R.  Conf.  Rep.  No.  222, 
101st  Cong.,  Ist  Sess.  442  (1989).  The 
statutory  mandate  for  the  promulgation 
of  these  regulations  is  coupled  with  the 
requirement  for  the  several  Agencies  to 
create  a  "pool"  of  administrative  law 
judges.  The  clear  Congressional  intent  is 
that  these  Uniform  Rtiles  be  developed 
for  use  by  tiie  Agencies  in  actions  before 
the  "pool"  or  "OFIA"  as  that  entity  is 
referred  to  in  this  rulemaking. 
Accordingly,  the  inclusion  of  non-APA 
proceedings  would  exceed  the  statutory 
mandate  of  Section  916  and  presents 


practical  implementation  problems  as 
well. 

For  example,  the  Uniform  Rules  do 
not  contain  provisions  governing  formal 
investigations.  This  is  because  such  an 
investigation  is  not  an  APA  proceeding. 
In  addition,  the  statutory  authority  for 
formal  investigations  arises  in  several 
statutes,  not  just  the  Federal  Deposit 
Insurance  Act  and  the  Agencies  have 
differing  policies  concerning  the 
frequency,  length  and  procedures  for 
formal  investigations.  This  diversity  in 
statutory  authority  is  reflected  in  the 
Independent  and  separate  procedures  of 
each  agency.  OTS's  rules  governing 
formal  investigations,  for  example,  are 
found  in  an  entirely  different  part  of  its 
regulations,  12  CFR  part  512,  and  were 
not  republished  as  part  of  the 
promulgation  of  this  rulemaking. 

Likewise,  the  Uniform  Rules  do  not 
contain  provisions  addressing  the  Equal 
Access  to  Justice  Act  Again,  the 
diversity  of  agency  structure  is  a 
determining  factor  here.  Both  the  OCC 
and  the  OTS  are  bureaus  of  the  U.S. 
Department  of  Treasury.  As  such,  they 
are  subject  to  Treasury's  Equal  Access 
to  Justice  Act  regulatory  provisions 
found  at  31  CFR  part  6. 

Another  issue  raised  by  two  of  &e 
commenters  concerned  the  different 
positions  taken  by  the  Agencies  on 
discovery  depositions.  The  commenters 
noted  that  the  use  of  discovery 
depositions  would  encourage 
settiements  and  would  residt  in  the 
increased  use  of  summary  judgment  by 
establishing  the  absence  of 
disagreement  as  to  material  facts. 

The  scope  of  discovery  in  the  Uniform 
Rules  was  considered  at  lengtL  It  was 
determined  that  broad  document 
discovery  would  be  permitted  generally; 
however,  it  was  recognized  that  there  is 
no  constitutional  right  to  prehearing 
discovery,  including  deposition 
discovery.  See.  Sims  v.  Nat'l  Transp. 
Safety  Bd.  662  F.2d  668,  671  (lOth  Qr. 
1981):  P.S.C.  Resources.  Inc.  v.  NLRB, 
676  F.2d  380.  386  (Ist  Cir.  1978); 
Silverman  v.  Commodity  Futures 
Trading  Comm'n,  649  F2d  28.  33  (7th  Cir. 
1977).  Further,  the  Adminish-ative 
Procedure  Act  contains  no  provisions 
for  prehearing  discovery,  and  the 
discovery  provisions  of  the  Federal 
Rules  of  Civil  Procedure  are 
inapplicable  to  administrative 
proceedings.  Frillette  v.  Kimberlin,  508 
F.2d  205  (3rd  Cir.  1974).  cert  denied,  421 
U.S.  980  (1975).  Rather,  each  agency 
determines  the  extent  and  nature  of 
discovery  to  which  a  party  in  an 
administrative  hearing  is  entitled. 
McClelland  v.  Andnis,  606  F.2d  1278, 
1285  (D.C.  Cir.  1979). 


The  Agencies  attempted  to  strike  a 
balance  between  the  interests  of 
respondents  in  obtaining  pretrial 
disclosure,  including  discovery 
depositions,  and  the  Agencies'  need  for 
swrifl  adjudication  while  preserving 
limited  resources.  This  process  incToded 
taking  into  account  the  various  interests 
and  concerns  of  both  the  industry  and 
the  general  public  that  each  Agency 
serves,  as  well  as  each  Agency's  own 
institutional  interests  and  concerns.  The 
contrasting  interests  and  concerns  ere 
reflected  in  the  types,  complexity  and 
quantity  of  enforcement  actions  brought 
by  each  agency;  the  methods  of 
litigation;  the  structure  of  each  regulator; 
and  the  supervisory  procedtues 
developed  internally  by  each  agency. 
This  process  resulted  in  divergent 
provisions  on  the  use  of  discovery 
depositions. 

Thus,  the  experiences  of  the  OCC  &e 
Board  of  Governors  and  the  OTS 
resulted  in  a  finding  that  limited 
discovery  depositions  served  a  useful 
purpose  by  promoting  fact  finding  and  in 
resolving  cases  expeditiously.  However, 
discovery  depositions  for  the  OCC^  the 
Board  of  Governors  and  the  OTS  are 
limited  to  witnesses  that  have  factual 
direct  personal  knowledge  of  the 
matters  at  issue.  The  FDIC  and  the 
NCUA  have  determined  that  the 
interests  of  respondents  in  further 
pretrial  disclosures  in  their  respective 
proceedings  were  mitigated  by  the 
availability  of  extensive  document 
discovery  that  complements  the 
document  intensive  nature  of  their 
proceedings. 

A  further  comment  suggested  that  the 
definition  of  "Decisional  employee"  in 
proposed  S  509.3(e)  be  expanded  to 
preclude  from  service  in  a  decisional 
capacity  any  employee  of  the  Agencies 
who  had  served  within  the  previous 
twelve  months  on  the  enforcement  staff 
of  any  of  the  Agencies.  The  commenter 
suggested  that  this  expansion  would 
protect  against  bias  and  conflicting 
interests. 

This  suggestion  is  not  adopted  as  the 
final  rule  incorporates  the  formulatiMi  of 
the  Administrative  Procedure  Act 
(APA).  The  APA  forbids  an  employee 
from  acting  in  a  decisional  capacity  in  a 
specific  case  where  the  employee  has 
acted  in  an  investigative  or 
prosecutorial  function  in  diet  same  case 
or  in  a  factually  related  case.  6  \iSX^ 
554(d).  Accordingly.  Congress  has 
already  drawn  the  tine  defining  conflicts 
of  interest  in  this  context,  and  the 
Agencies  find  no  basis  for  modification. 

Another  recommendation  was  made 
that  8  509.18(b)  should  be  modified  to 
require  that  an  agency  set  forth  in  a 
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notice  not  only  facts  showing  that  the 
8gency  is  entitled  to  relief  of  some  kind 
but  also  those  facts  required  for  the 
particular  relief  requested.  The  Agencies 
believe  that  §  509.18(b)  meets  those 
standards  for  notice  pleading  set  forth  in 
Rule  8  of  the  Federal  Rules  of  Cvil 
Procedure.  The  Agencies  have 
determined  that  this  standard  for 
pleadings  is  sufficient  for  administrative 
proceedings.  See.  First  Nat'I Monetary 
Corp.  V.  Weinberger,  819  F.2d  1334, 1339 
(6th  Cir.  1987);  Boise  Cascade  Corp.  v. 
Fed.  Trade  Comm'n,  498  F.  Supp.  772, 
780  (D.  Del.  1980). 

One  commenter  suggested  that  the 
proposed  rule  concerning  the  severance 
of  proceedings  be  modified  as  it  was 
unduly  stringent  in  light  of  the  severity 
of  the  sanctions  and  penalties  that  the 
Agencies  may  impose  as  part  of  an 
administrative  enforcement  actioa  The 
commenter  argued  that  any 
inconsistency  or  conflict  in  the  positions 
of  respondents  should  warrant 
severance  of  the  proceeding  without  the 
necessity  of  weighing  any  countervailing 
interests.  The  commenter  further  urged 
that  concerns  regarding  administrative 
economy  are  not  entitled  to  weight  in 
light  of  the  small  number  of  cases  that 
have  been  adjudicated  by  the  Agencies 
historically. 

This  amendment  is  not  adopted  in  the 
final  rule.  A  similar  weighing  test  for 
severance  is  applied  by  federal  courts  in 
criminal  cases.  See,  e.g.,  U.S.  v.  Walton. 
552  F.2d  1354. 1362,  (lOdi  Cir.).  cert 
denied.  431  U.S.  959  (1977) 
(demonstrating  that  the  weighing  test 
appropriately  may  be  applied  in  cases 
involving  substantial  sanctions  and 
penalties).  In  addition,  the  general 
interest  In  economy  and  efficiency  in 
resolving  an  administrative  adjudication 
exists  independently  of  the  total  volume 
of  adjudications  at  any  particular  time. 
Hence,  the  historical  volume  has  UtUe 
impact  on  the  calculation  of 
adjudicatory  economy  and  efficiency. 

Another  commenter  ui^ed        '  ■ 
modification  of  9  509.24(c)  concerning 
the  nondiscoverability  of  privileged 
documents.  This  commenter  objected  to 
the  ability  of  Enforcement  Counsel  to 
assert  the  deliberative  process  privilege 
on  the  ground  that  in  some  cases,  it  is 
subject  to  abuse  by  Enforcement 
Counsel  seeking  to  prevent  disclosure  of 
relevant  and  probative  material.  The 
commenter  suggests,  instead,  that  all 
material  for  which  the  deliberative 
process  privilege  is  claimed  should  be 
produced  pursuant  to  a  protective  order 
barring  public  disclosure,  and  that 
S  509.24  should  provide  for  in  camera 
inspection  of  disputed  privileged 


material  by  the  administrative  law 
judge. 

The  Agencies  have  concluded  that 
Enforcement  Counsel  should  retain  the 
right  to  assert  the  deliberative  process 
privilege  at  the  outset.  Ample  means  to 
challenge  an  improper  assertion  of 
privilege  are  available  to  respondents 
without  modifying  S  509.24  to  permit  a 
challenge  to  the  assertion  of  the 
privilege  before  the  administrative  law 
judge.  Confronted  with  such  a  challenge, 
an  administrative  law  judge  would  need 
no  further  specific  authority  by  rule  to 
inquire  of  Enforcement  Counsel  as  to  the 
basis  of  the  assertion  of  privilege,  to 
conduct  an  inspection  of  the  purported 
privileged  material  in  camera,  and  then 
to  rule  whether  the  privilege  can  be 
maintained. 

Another  of  the  comments  suggested 
that  the  determination  to  seal  a 
document  pursuant  to  S  509.33(b)  should 
be  subject  to  review  by  cm 
administrative  law  judge  under  an  abuse 
of  discretion  standard.  It  was  further 
suggested  that  a  respondent  should  be 
able  to  request  that  certain  information 
such  as  confidential  personal 
information  be  filed  under  seal. 

The  Uniform  Rules  accommodate  this 
last  concern  by  permitting  a  respondent 
to  file  a  motion  to  seal  a  document 
containing  conHdential  personal 
information.  However,  the  statutory 
language  of  12  U.S.C.  1818(u)(6)  vests  the 
Agencies  with  exclusive  authority  to 
seal  all  or  part  of  a  document  if 
disclosure  would  be  contrary  to  the 
public  interest  Accordingly,  the 
Agencies  disagree  with  the  commenter 
that  this  determination  should  be 
subject  to  review  by  an  administrative 
law  judge. 

A  further  comment  urged  the  deletion 
of  5  509.36(c)(2),  which  provides  that 
any  document  prepared  by  a  Federal 
financial  institutions  regulatory  agency 
or  by  a  state  regulatory  agency  is 
admissible  with  or  without  a  sponsoring 
witness.  The  commenter  argued  that  the 
provision  violates  normal  evidentiary 
standards  and  raises  due  process 
concerns. 

The  Agencies  disagree.  The  first 
sentence  of  S  509.36(c)(2)  cross- 
references  S  509.36(a),  which  makes 
agency  prepared  documents  subject  to 
the  same  evidentiary  standards  as  those 
applicable  to  non-agency  prepared 
documents.  Moreover,  the  same  types  of 
agency  prepared  documents  tend  to  be 
introduced  info  evidence  in  every  case. 
These  documents,  such  as  examination 
reports,  rarely  give  rise  to  authentication 
Issues,  and  the  Agencies  are  of  the 
opinion  that  requiring  a  sponsoring 
witness  for  such  documents  needlessly 


consumes  judicial  resources  and 
impedes  the  hearing  process. 

Yet  another  comment  urged  that 
S  509.39(b)(2)  be  modified  to  allow  a 
party  to  raise  new  legal  arguments  in 
exceptions  filed  to  the  administrative 
law  judge's  recommended  decision  and 
that  the  Agency  Head  not  be  precluded 
from  considering  such  an  argument 

The  Agencies  agree.  The  Director,  as 
the  Agency  Head  of  OTS.  should  have 
the  discretion  to  determine  whether  a 
new  argument  that  is  raised  for  the  first 
time  in  the  exceptions  should  be 
considered,  even  if  the  party  had  a  prior 
opportunity  to  make  the  argument.  For 
example,  the  Director  should  huve  the 
discretion  to  consider  whether  a  new 
argument  has  important  legal  and  policy 
implications  that  warrant  further 
consideration.  Accordingly,  the  language 
of  S  509.39(b)(2)  is  amended  to  read  that 
"No  exception  need  be  considered 
*  *  *."  (emphasis  added). 

The  Agencies  do  not  agree  that  the 
Agency  Head  should,  in  effect  be 
required  to  consider  new  arguments 
raised  for  the  first  time  in  the 
exceptions.  Such  a  prov:-3ion  may 
encourage  careless  or  even  deceptive 
pleading.  Generally,  a  party  should  be 
permitted  to  submit  a  new  argument 
only  if  there  was  no  previous 
opportimity  to  present  the  argument 
e.g.,  a  relevant  court  decision  has  been 
issued  in  the  interim  since  the  filing  of 
the  recommended  decision. 

Another  suggestion  forwarded  by  a 
commenter  concerned  the  publication  of 
enforcement  orders  and  actions.  Indeed, 
Congress  has  already  addressed  this 
concern  when  it  amended  12  U.S.C. 
1818(u)  in  title  XXV,  the 
"Comprehensive  Thrift  and  Bank  Fraud 
Prosecution  and  Taxpayer  Recovery  Act 
of  1990"  of  the  Crime  Control  Act  of 
1990,  Public  Law  No.  101-647. 104  Stat 
4789.  The  Agencies  are  required  by 
statute  to  publish  all  final  orders  and 
other  documents  subject  to  enforcement 
action.  Each  of  the  Agencies  has 
procedures  implementing  this  statutory 
directive  and  most,  if  not  all, 
enforcement  decisions  may  be  found  by 
consulting  the  Public  Reading  Rooms  or 
libraries  of  each  agency.  In  addition. 
Agencies  frequently  issues  press 
releases  concerning  recent  cases  and 
decisions. 

2.  OTS  Local  Rules 

One  commenter  urged  deletion  of 
S  509.103(a).  expressing  the  view  that  its 
rationale  was  unclear  in  light  of  the 
characterization  of  civil  money  penalties 
as  a  "penal  sanction"  in  First  National 
Bank  of  Gordon  v.  Dept  of  the  Treasury. 
Oil  F.2d  64  (8th  Cir.  1990).  It  is  evident 
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from  the  language  of  the  civil  m 
penalty  provisions  In  FTRREA,  i 
as  from  the  legislative  history,  I 
money  penalties  are  intended  b 
remedy  wrongful  conduct  and  t 
such  conduct  in  the  future  and, 
accordingly,  do  not  constitute  p 
sanctions.  In  these  drcumstanc 
does  not  believe  it  is  necessary 
provide  a  description  of  civil  m 
penalties  and  subsection  (a)  of 
S  509.103  has  been  deleted. 

Similarly.  OTS  has  deleted  si 
(d)  to  proposed  {  509.103  becau 
merely  restates  the  statutory 
considerations  of  FIRREA.  Bott 
and  its  legislative  history  are  cl 
the  various  factors  that  OTS  mi 
consider  when  assessing  civil  r 
penalties.  See,  H.  Rept  No.  54, 
Cong.  Ist  Seas.,  pt.  1,  at  469,  rep 
1989  U.S.  Code  Cong.  &  Admin. 
265,  citing  with  approval  the  13 
contained  in  the  1980  interagen 
issued  by  the  Federal  Financial 
Institution's  Examination  Coun 
remaining  subsections  of  {  509. 
been  redesignated  as  subparag 
and  (b). 

The  commenter  further  noted 
assessment  order  for  civil  mom 
penalties  should  contain  suffici 
grounds  properly  pleaded  in  thi 
OTS  agrees  with  the  commente 
However,  the  standard  for  a  no 
assessment  enumerated  is  suffi 
explained  in  the  OTS's  respons 
comment  on  the  sufficiency  of  i 
the  Uniform  Rules.  For  this  reai 
is  not  implementing  the  conune 
suggestion. 

This  commenter  also  disagre 
proposed  S  509.104(e)  concemii 
extensions  of  time  to  render  de 
by  the  Director.  The  commente 
misreads  the  dted  case,  Sarato 
Savings  St  Loan  Ass'n  v.  Fed,  H 
Loan  Bank  Board,  879  F.2d  689 
1989).  and  OTS  is  adopting  as  i 
rule  as  proposed. 

The  commenter  also  suggesti 
OTS  adopt  rules  for  sanctions  i 
parties  who  engage  in  imprope: 
durinf;  agency  proceedings.  OT 
the  commener's  attention  to  12 
513. 1'hat  part  allows  the  OTS  I 
suspend  or  debar,  either  tempo 
permanendy,  attorneys  and  otl 
practicing  before  die  Office  if  t 
makes  a  determination  that  the 
individual:  (i)  Laclu  the  necess 
qualifications  to  represent  othe 
lacking  in  character  or  professi 
integrity;  (iii)  has  engaged  In  di 
obstructionist  egregious,  conte 
contumacious  or  other  unethicf 
Improper  professional  conduct 
has  willfully  violated  or  willful 
or  abetted  die  violation  of  any 
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consumes  Judicial  resources  and 
impedes  the  hearing  process. 

Yet  another  comment  urged  that 
S  50g.3g(b)(2)  be  modified  to  allow  a 
party  to  raise  new  legal  arguments  in 
exceptions  filed  to  the  administrative 
law  judge's  recommended  decision  and 
that  the  Agency  Head  not  be  precluded 
from  considering  such  an  argument. 

The  Agencies  agree.  The  Director,  as 
the  Agency  Head  of  OTS,  should  have 
the  discretion  to  determine  whether  a 
new  argument  that  is  raised  for  the  first 
time  in  the  exceptions  should  be 
considered,  even  if  the  party  had  a  prior 
opportunity  to  make  the  argument.  For 
example,  the  Director  should  have  the 
discretion  to  consider  whether  a  new 
argument  has  important  legal  and  policy 
implications  that  warrant  further 
consideration.  Accordingly,  the  language 
of  S  S09.39(b](2)  is  amended  to  read  that 
"No  exception  need  be  considered 
*  •  *."  (emphasis  added). 

The  Agencies  do  not  agree  that  the 
Agency  Head  should,  in  effect,  be 
required  to  consider  new  arguments 
raised  for  the  first  time  in  the 
exceptions.  Such  a  provision  may 
encourage  careless  or  even  deceptive 
pleading.  Generally,  a  party  should  be 
permitted  to  submit  a  new  argument 
only  if  there  was  no  previous 
opportimity  to  present  the  argument, 
e.g.,  a  relevant  court  decision  has  been 
issued  in  the  Interim  since  the  filing  of 
the  recommended  decision. 

Another  suggestion  forwarded  by  a 
commenter  concerned  the  publication  of 
enforcement  orders  and  actions.  Indeed, 
Congress  has  already  addressed  this 
concern  when  it  amended  12  U.S.C. 
1818(u)  in  title  XXV,  the 
"Comprehensive  Thrift  and  Bank  Fraud 
Prosecution  and  Taxpayer  Recovery  Act 
of  1990"  of  the  Crime  Control  Act  of 
1990,  Public  Law  No.  101-647, 104  Stat 
4789.  The  Agencies  are  required  by 
statute  to  publish  all  final  orders  and 
other  documents  subject  to  enforcement 
action.  Each  of  the  Agencies  has 
procedures  implementing  this  statutory 
directive  and  most,  if  not  all, 
enforcement  decisions  may  be  found  by 
consulting  the  Public  Reading  Rooms  or 
libraries  of  each  agency.  In  addition. 
Agencies  frequently  issues  press 
releases  concerning  recent  cases  and 
decisions. 

2.  OTS  Local  Rules 

One  commenter  urged  deletion  of 
S  50g.l03(a),  expressing  the  view  that  its 
rationale  was  unclear  in  light  of  the 
characterization  of  civil  money  penalties 
as  a  "penal  sanction"  in  First  National 
Bank  of  Gordon  v.  DepL  of  the  Treasury, 
Oil  F.2d  64  (Bth  Cir.  1990).  It  is  evident 


from  the  language  of  the  civil  money 
penalty  provisions  in  FIRREA  as  well 
as  from  the  legislative  history,  that  civil 
money  penalties  are  intended  both  to 
remedy  wrongful  conduct  and  to  deter 
such  conduct  in  the  future  and, 
accordingly,  do  not  constitute  penal 
sanctions,  in  these  circumstances,  OTS 
does  not  believe  it  is  necessary  to 
provide  a  description  of  civil  money 
penalties  and  subsection  (a]  of  proposed 
{  509.103  has  been  deleted. 

Similarly,  OTS  has  deleted  subsection 
(d)  to  proposed  S  509.103  because  it 
merely  restates  the  statutory 
considerations  of  FIRREA.  Both  FIRREA 
and  its  legislative  history  are  clear  as  to 
the  various  factors  that  OTS  must 
consider  when  assessing  civil  money 
penalties.  See,  H.  Rept  No.  54, 101st 
Cong.  1st  Sess.,  pt.  1,  at  469,  reprinted  in 
1989  U.S.  Code  Cong,  ft  Adinin.  News 
265,  citing  with  approval  the  13  factors 
contained  in  the  1980  interagency  policy 
issued  by  the  Federal  Financial 
Institution's  Examination  Council  The 
remaining  subsections  of  S  509.103  have 
been  redesignated  as  subparagraphs  (a) 
and  (b). 

The  commenter  further  noted  that  the 
assessment  order  for  dvil  money 
penalties  should  contain  sufficient 
grounds  properly  pleaded  in  the  notice. 
OTS  agrees  with  the  commenter. 
However,  the  standard  for  a  notice  of 
assessment  enumerated  is  sufficient  as 
explained  in  the  OTS's  response  to  the 
comment  on  the  sufficiency  of  notices  in 
the  Uniform  Rules.  For  this  reason.  OTS 
is  not  implementing  the  commenter's 
suggestion. 

This  commenter  also  disagreed  with 
proposed  {  500.104(e]  concerning 
extensions  of  time  to  render  decisions 
by  the  Director.  The  commenter 
misreads  the  cited  case.  Saratoga 
Savings  &  Loan  Aaa'n  v.  Fed,  Home 
Loan  Bank  Board,  879  F.2d  680  (9th  Cir. 
1989),  and  OTS  is  adopting  as  final  the 
rule  as  proposed. 

The  commenter  also  suggested  that 
OTS  adopt  rules  for  sanctions  against 
partien  who  engage  in  improper  conduct 
during  agency  proceedings.  OTS  directs 
the  commener's  attention  to  12  CFR  part 
513. 1'hat  part  allows  the  OTS  to 
8uspr;nd  or  debar,  either  temporarily  or 
permanently,  attorneys  and  others  from 
practicing  before  the  Office  if  the  OTS 
makes  a  determination  that  the 
individual:  (i)  Lacks  the  necessary 
qualifications  to  represent  others;  (ii)  is 
lacking  in  character  or  professional 
integrity;  (iii)  has  engaged  in  dilatory, 
obstructionist,  egregious,  contemptuous, 
contumacious  or  other  unethical  or 
improper  professional  conduct:  or  (iv) 
has  willfully  violated  or  willfully  aided 
or  abetted  die  violation  of  any  laws  or 


regulations  for  which  the  OTS  has 
jurisdiction.  12  CFR  613.4(a).  A 
recommendation  for  such  a  suspension 
or  debarment  proceedings  against 
obstructionist  counsel  may  be  made  by 
the  administrative  law  judge  to  OTS 
under  8  509.6(b).  As  OTS  Is  not  making 
any  substantive  changes  to  the 
provisions  of  part  513,  there  was  no 
need  to  republish  those  rules  as  part  of 
this  rulemaking. 

D.  Additional  Modifications  to  the  Rule 

In  conjunction  with  the  other 
Agencies,  the  OTS  is  amending  the 
Uniform  Rules  to  replace  generic 
definitional  terms  with  terms 
specifically  applicable  to  the  OTS.  Thus, 
the  OTS  is  replacing  the  term  "Agency 
Head"  and  "Agency"  with  "Director" 
and  "Office"  and  is  restricting  the 
"scope"  provision  to  those  statutes 
applicable  to  OTS.  Further  conforming 
changes  have  been  made  to  the 
definitions  of  lx)cal  Rules,  Uniform 
Rules  and  OFIA.  Each  of  the  other 
Agencies  has  made  similar  changes. 

The  purpose  of  these  changes  is  to 
make  the  Uniform  Rules  easier  to 
understand  and  use.  These  changes  do 
not  affect  the  substance  of  the  Uniform 
Rides. 

In  addition  to  the  changes  already 
noted,  the  OTS  is  also  making  various 
other  minor  technical  and  conforming 
changes  to  the  Uniform  and  Local  Rides 
to  improve  the  clarity  and  consistency 
of  the  rules,  including  the  correction  of 
additional  out-of-date  cross  references. 

E  Administrative  Prooeduie  Act 

The  Director  is  adopting  this 
regulation  effective  upon  publication  in 
the  Federal  Register,  without  the  usual 
30-day  delay  of  effectiveness  provided 
for  in  5  U.S.C.  553  of  the  APA  While  the 
APA  requires  publication  of  a 
substantive  regulation  not  less  than 
thirty  days  before  its  effective  date,  the 
delayed  effective  date  requirement  may 
be  waived  for  "good  cause." 

Good  cause  for  the  waiver  of  the  30- 
day  requirement  may  be  found  if  the 
delayed  effective  date  is  "impracticable, 
uimecessary,  or  contrary  to  the  public 
interest."  5  U.S.C  553(b).  See  Central 
Lincoln  Peoples'  Utility  Distr.  v. 
Johnson,  736  F.2d  1101  (9th  Cir.  1984). 
The  necessity  for  comphance  with  s 
statutorily  prescribed  time  limit  can  also 
contribute  to  a  finding  of  good  cause. 
See  Philadelphia  Citizens  in  Action  v. 
Schweiker,  660  F.2d  877,  888  (3d  Cir. 
1982).  In  the  present  case,  the 
implementation  of  a  delayed  effective 
date  would  impair  the  ability  of  the 
Agencies  to  comply  with  the  statutory 
mandate  in  Section  916  and  would  be 
contrary  to  the  pubUc  interest. 


Section  916  contains  a  dual  mandate 
from  Congress  to  the  Agencies  to  (1) 
establish  their  own  pool  of 
administrative  law  judges  (OFIA).  ottd 
(2)  develop  Uniform  Rules  and 
procedures  for  administrative  hearings 
"[bjefore  the  close  of  the  24-month 
period  beginning  on  the  date  of  the 
enactment  of  this  Act  (August  8. 1989).'' 
In  order  to  address  properiy  diese  two 
mandates,  the  Uniform  Rules  and  die 
establishment  of  OFIA  should  be 
implemented  in  a  coordinated  and 
synchronized  manner.  If  OFIA  is 
established  prior  to  the  effective  date  of 
this  rulemaking,  OFIA  would  be 
required  to  adjudicate  some  coses  under 
the  prior,  divergent  rules  of  each 
Agency.  As  the  proceedings  filed  with 
OFIA  will  be  primarily  new  actions,  use 
of  the  new  Uniform  Rides  rather  than 
the  prior  versions  will  reduce 
significantly  the  potential  for  confusion 
and  more  appropriately  fulfill  the 
mandate  of  section  916.  It  would, 
therefore,  be  contrary  to  the  public 
interest  to  delay  the  effective  date  for 
implementation  of  this  rulemaking. 

F.  Applicability  of  Rules  to  Enforoameot 
ProceediofS 

Part  500,  as  revised  by  this  final  rale. 
applies  to  any  proceeding  that  is 
commenced  by  the  issuance  of  a  notice 
on  or  after  August  IZ  1991.  The  former 
version  of  part  508  applies  to  any 
proceeding  commenced  prior  to  August 
12, 1991  unless,  with  the  consent  of  die 
administrative  law  judge,  the  parties 
agree  to  have  the  proceeding  governed 
by  revised  part  500. 

G.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatoiy  Flexibility  Act  it  is  certified 
that  this  rule  mil  not  have  s  significant 
economic  Impact  on  a  substantial 
number  of  small  entities.  Accordiiigly.  ■ 
regulatory  flexibility  enelsrsis  is  not 
required. 

H.  Executive  Order  12291 

Tlie  OTS  has  detennined  that  this  rule 
does  not  constitute  a  "major  rule"  and. 
therefore,  does  not  require  the 
preparation  of  a  regulatory  impact 
analysis. 

List  of  Subjects 

12  CFR  Part  508 

Administrative  practice  and 
procedure,  Crime,  Savings  associations. 

12  CFR  Part  509 

Administrative  practice  and 
procedure.  Penalties. 
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12  CFR  Part  512 

Administrative  practice  and     '  • 
procedure.  Investigations. 

12  CFR  Part  513 

Accountants.  Administrative  practice 
and  procedure.  Lawyers. 

Accordingly,  the  OTS  hereby  amends 
parts  508,  509,  512.  and  513,  subchapter 
A  chapter  V,  titie  12,  Code  of  Federal 
Regulations,  as  set  forth  below: 

SUBCHAPTER  A— ORGANIZATION  AND 
PROCEDURES 

PART  508— {AMENDED! 

1.  The  authority  citation  for  part  508 
continues  to  read  as  follows: 

Authority:  Sec  S,  48  Stat.  132.  as  amended 
(12  U.S.C  1464):  sec  2.  04  Stat.  B79,  as 
amended  (12  U.S.C  1818). 

2.  Section  508.4(b)  is  amended  by 
removing  the  number  "5  509.9"  and 
substituting  in  lieu  thereof  the  number 
"5  509.11". 

3.  Section  508.6(c)  is  amended  by 
removing  the  number  "{  509.5"  and 
substituting  in  lieu  thereof  the  number 
"5  509.6". 

4.  Section  508.7(a)  is  amended  by 
removing  the  number  "5  509.4"  and 
substituting  in  lieu  thereof  the  number 
"5  509.5". 

5.  Section  508.13(b)  is  amended  by 
removing  "5  509.27(b)  and  substituting 
in  lieu  thereof  the  number  "5  509.39". 

6.  Section  508.14  is  amended  by 
removing  the  phrase  "55  509.9,  509.10, 
509.11,  509.12,  and"  and  substituting  In 
lieu  thereof  the  phrase  "55  509.10. 
509.11.  and  509.12". 

7.  Part  509  is  revised  to  reod  as 
follows: 

PART  509-RULES  OF  PRACTICE  AND 
PROCEDURE  IN  ADJUDICATORY 
PROCEEDINGS 

Subpart  A— Unit onn  Rules  of  Practic*  and 
ProcMlura 

Sea 

509.1  Scope. 

509.2  Rules  of  construction. 

509.3  Definitions. 

509.4  Authority  of  Director. 

509.5  Authority  of  the  administrative  law 
judge. 

509.6  Appearance  and  practice  in 
adjudicatory  proceedings. 

509.7  Good  faith  certification. 
509.6    Conflicts  of  interest. 

509.9  Ex  parte  conununications. 

509.10  Filing  of  papers. 

509.11  Service  of  papers. 

509.12  Construction  of  time  limits. 

509.13  Change  of  time  limiU. 

500.14  Witness  fees  and  expenses. 

509.15  Opportimity  for  informal  settlement 

509.16  Office's  right  to  conduct  examination. 


509.17  Collateral  attacks  on  adjudicatory 
proceeding. 

509.18  Commencement  of  proceeding  and 
contents  of  notice. 

509.19  Answer. 

509.20  Amended  pleadings. 

509.21  Failure  to  appear. 

509.22  Consolidation  and  severance  of 
actions. 

509.23  Motions. 

609.24  Scope  of  document  discovery. 

509.25  Request  for  document  discovery  &om 
parties. 

509.26  Document  subpoenas  to  nonparties. 

609.27  Deposition  of  witness  unavailable  for 
hearing. 

609.28  Interlocutory  review. 

509.29  Summary  disposition. 

509.30  Partial  summary  disposition. 

509.31  Scheduling  and  prehearing 
conferences. 

509.32  Prehearing  submissions. 

509.33  Public  hearings. 

509.34  Hearing  subpoenas. 

609.35  Conduct  of  hearings. 

509.36  Evidence. 

609.37  Proposed  findings  and  conclusions. 

509.38  Recommended  decision  and  filing  of 
record. 

509.39  Exceptions  to  recommended 
decision. 

509.40  Review  by  Director. 

509.41  Stays  pending  judicial  review. 

Subpart  B— Local  RulM 

509.100  Scope. 

509.101  Appointment  of  Office  of  Financial 
Institution  Adjudication. 

509.102  Discovery. 

509.103  Civil  money  penalties. 

509.104  Additional  procedures. 
Authority:  5  U.S.C.  656;  12  U.S.C.  1484, 1487, 

1467a,  1813;  15  U.S.C  78/. 

Subpart  A— Unlfonn  Rules  of  Practice 
and  Procedure 

9509.1   Scop*. 

This  subpart  prescribes  Uniform  Rules 
of  practice  and  procedure  applicable  to 
adjudicatory  proceedings  as  to  which 
hearings  on  the  record  are  provided  for 
by  the  following  statutory  provisions: 

(a)  Cease-and-desist  proceedings 
under  section  8(b)  of  the  Federal  Deposit 
Insurance  Act  (FDIA)  (12  U.S.C  1818(b)); 

(b)  Removal  and  prohibition 
proceedings  imder  section  8(e)  of  the 
FDIA  (12  U.S.C.  1818(e)): 

(c)  Change-in-control  proceedings 
under  section  7(j)(4)  of  the  FDIA  (12 
U.S.C.  1817(j)(4))  to  determine  whether 
the  or  the  Office  should  issue  an  order 
to  approve  or  disapprove  a  person's 
proposed  acquisition  of  an  institution 
and/or  institution  holding  company; 

(d)  Proceedings  under  section 
15C(c)(2)  of  the  Securities  Exchange  Act 
of  1934  (Exchange  Act)  (15  U.S.C.  78o-5). 
to  impose  sanctions  upon  any 
government  securities  broker  or  dealer 


or  upon  any  person  associated  or 
seeking  to  become  associated  with  a 
government  securities  broker  or  dealer 
for  which  the  Office  is  the  appropriate 
Office; 

(e)  Assessment  of  civil  money 
penalties  by  the  Office  against 
institutions,  institution-affiliated  parties, 
and  certain  other  persons  for  which  it  is 
the  appropriate  Office  for  any  violation 
of: 

(1)  Section  5  of  the  Home  Owners' 
Loan  Act  (HOLA)  or  any  regulation  or 
order  issued  thereunder,  pursuant  to  12 
U.S.C.  1464  (d),  (s)  and  (v); 

(2)  Section  9  of  the  HOLA  or  any 
regulation  or  order  issued  thereunder, 
pursuant  to  12  U.S.C.  1467(d); 

(3)  Section  10  of  the  HOLA,  pursuant 
to  12  U.S.C.  1467a  (i)  and  (r); 

(4)  Any  provisions  of  the  Change  in 
Bank  Control  Act  any  regulation  or 
order  issued  thereimder  or  certain 
tmsafe  or  unsound  practices  or  breaches 
of  fiduciary  duty,  pursuant  to  12  U.S.C. 
1817G)(16); 

(5)  Sections  22(h)  and  23  of  the 
Federal  Reserve  Act  or  any  regulation 
issued  thereunder  or  certain  unsafe  or 
imsound  practices  or  breaches  of 
fiduciary  duty,  pursuant  to  12  U.S.C 
1468; 

(6)  Certain  provisions  of  the  Exchange 
Act,  pursuant  to  section  21B  of  the 
Exchange  Act  (15  U.S.C.  78u-2); 

(7)  Section  1120  of  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (12  U.S.C. 
3349),  or  any  order  or  regulation  issued 
thereunder  and 

(8)  The  terms  of  any  final  or 
temporary  order  issued  or  enforceable 
pursuant  to  section  8  of  the  FDIA  or  of 
any  written  agreement  executed  by  the 
Office,  the  terms  of  any  conditions 
imposed  in  writing  by  the  Office  in 
connection  with  the  grant  of  an 
application  or  request,  certain  imsafe  or 
imsound  practices  or  breaches  of 
fiduciary  duty,  or  any  law  or  regulation 
not  otherwise  provided  herein  pursuant  . 
to  12  U.S.C.  1818(i)(2); 

(f)  This  subpart  also  applies  to  all 
other  adjudications  required  by  statute 
to  be  determined  on  the  record  after 
opportunity  for  an  agency  hearing, 
imiess  otherwise  specifically  provided 
for  in  the  Office's  Local  Rules. 

9  509.2    Rutoe  of  construction. 

For  purposes  of  this  subpart: 

(a)  Any  term  in  the  singular  includes 
the  plural,  and  the  plural  includes  the 
singular,  if  such  use  would  be 
appropriate; 

(b)  Any  use  of  a  masculine,  feminine, 
or  neuter  gender  encompasses  all  three, 
if  such  use  would  be  appropriate; 


Federal  Reglsl 

(c)  The  term  counsel  incluc 
attorney  representative;  and 

(d)  Unless  the  context  reqi 
otherwise,  a  party's  counsel  < 
any.  may,  on  behalf  of  that  p 
any  action  required  to  be  tak 
party.      | 

9509.3    Dsflntttons. 

For  purposes  of  this'  subpa 
explicitly  stated  to  the  contrt 

(a)  Administrative  lawjud, 
one  who  presides  at  an  admi 
hearing  under  authority  set  f 
U.S.C.  556. 

(b)  Adjudicatory  proceedii 
proceeding  conducted  pursui 
rules  and  leading  to  the  fomn 
final  order  other  than  a  regul 

(c)  Decisional  employee  m 
member  of  the  Office's  or  ad 
law  judge's  staff  who  has  no 
an  investigative  or  prosecute 
a  proceeding  and  who  may  e 
Office  or  the  administrative 
respectively,  in  preparing  or( 
recommended  decisions,  dec 
other  documents  under  the  I 
Rules. 

(d)  Director  means  the  Dir 
Office  of  Thrift  Supervision  i 
designee. 

(e)  Enforcement  Counsel  r 
individual  who  files  a  notice 
appearance  as  counsel  on  b< 
Office  in  an  adjudicatory  pn 

(f)  Final  order  means  an  o 
by  the  Office  with  or  withou 
consent  of  the  affected  instil 
institution-affiliated  party,  t) 
become  final,  without  regarc 
pendency  of  any  petition  for 
reconsideration  or  review. 

(g)  Institution  includes  an; 
association  as  that  term  is  d 
section  3(b)  of  the  FDL\  (12 
1313(b)),  any  savings  and  loi 
company  or  any  subsidiary  I 
whether  wholly  or  partiy  ovs 
than  a  bank)  as  those  terms 
in  section  10(a)  of  the  HOLA 
1467(a)). 

(h)  Institution-affiliated  Pi 
any  institution-affiliated  par 
term  is  defined  in  section  3(i 
FDL\  (12  U.S.C.  1813(u)). 

(i)  Local  Rules  means  thoi 
found  in  subpart  B  of  this  pa 

(j)  Office  means  the  Offici 
Supervision  in  the  case  of  ai 
association  or  any  savings  a 
holding  company,  and  subsi 
than  a  bank  or  subsidiary  ol 
of  a  savings  and  loan  holdin 
any  service  corporation  of  a 
association,  and  any  subsid 
service  corporation,  whethe 
partly  owned. 
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or  upon  any  person  associated  or 
seeking  to  become  associated  with  a 
government  securities  broker  or  dealer 
for  which  the  OfHce  is  the  appropriate 
Office; 

(e)  Assessment  of  civil  money 
penalties  by  the  Office  against 
institutions,  institution-affiliated  parties, 
and  certain  other  persons  for  which  it  is 
the  appropriate  Office  for  any  violation 
of: 

(1)  Section  5  of  the  Home  Owners' 
Loan  Act  (HOLA)  or  any  regulation  or 
order  issued  thereunder,  pursuant  to  12 
U.S.C.  1464  (d),  (8)  and  (v); 

(2)  Section  9  of  the  HOLA  or  any 
regulation  or  order  issued  thereunder, 
pursuant  to  12  U.S.C.  1467(d): 

(3)  Section  10  of  the  HOLA.  pursuant 
to  12  U.S.C.  1467a  (i)  and  (r); 

(4)  Any  provisions  of  the  Change  in 
Bank  Control  Act  any  regulation  or 
order  issued  thereunder  or  certain 
tmsafe  or  unsound  practices  or  breaches 
of  fiduciary  duty,  pursuant  to  12  U.S.C. 
1817G)(16); 

(5)  Sections  22(h)  and  23  of  the 
Federal  Reserve  Act  or  any  regulation 
issued  thereunder  or  certain  unsafe  or 
unsound  practices  or  breaches  of 
fiduciary  duty,  pursuant  to  12  U.S.C 
1468; 

(6)  Certain  provisions  of  the  Exchange 
Act,  pursuant  to  section  21B  of  the 
Exchange  Act  (15  U.S.C.  78u-2): 

(7)  Section  1120  of  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (12  U.S.C. 
3349),  or  any  order  or  regulation  issued 
thereunder  and 

(8)  The  terms  of  any  final  or 
temporary  order  issued  or  enforceable 
pursuant  to  section  8  of  the  FDIA  or  of 
any  written  agreement  executed  by  the 
Office,  the  terms  of  any  conditions 
imposed  in  writing  by  the  Office  in 
connection  with  the  grant  of  an 
apphcation  or  request,  certain  unsafe  or 
unsound  practices  or  breaches  of 
fiduciary  duty,  or  any  law  or  regulation 
not  otherwise  provided  herein  pursuant  . 
to  12  U.S.C.  1818(i)(2): 

(f)  This  subpart  also  applies  to  all 
other  adjudications  required  by  statute 
to  be  determined  on  the  record  after 
opportunity  for  an  agency  hearing, 
unless  otherwise  specifically  provided 
for  in  the  Office's  Local  Rules. 

9  509.2    RulM  of  construction. 

For  purposes  of  this  subpart 

(a)  Any  term  in  the  singular  includes 
the  plural,  and  the  plural  includes  the 
singular,  if  such  use  would  be 
appropriate; 

(b)  Any  use  of  a  masculine,  feminine. 
or  neuter  gender  encompasses  all  three, 
if  such  use  would  be  appropriate; 


(c)  The  term  counsel  includes  a  non- 
attorney  representative:  and 

(d)  Unless  the  context  requires 
otherwise,  a  party's  counsel  of  record,  if 
any,  may,  on  behalf  of  that  party,  take 
any  action  required  to  be  taken  by  the 
party. 

S  509.3    Deflnttiona. 

For  purposes  of  this  subpart,  unless 
explicitly  stated  to  the  contrary: 

(a)  Administrative  law  judge  means 
one  who  presides  at  an  administrative 
hearing  under  authority  set  forth  at  5 
U.S.C.  556. 

(b)  Adjudicatory  proceeding  means  a 
proceeding  conducted  pursuant  to  these 
rules  and  leading  to  the  formulation  of  a 
final  order  other  than  a  regulation. 

(c)  Decisional  employee  means  any 
member  of  the  Office's  or  administrative 
law  judge's  staff  who  has  not  engaged  in 
en  investigative  or  prosecutorial  role  in 
a  proceeding  and  who  may  assist  the 
Office  or  the  administrative  law  judge, 
respectively,  in  preparing  orders, 
recommended  decisions,  decisions,  and 
other  documents  under  the  Uniform 
Rules. 

(d)  Director  means  the  Director  of  the 
Office  of  Thrift  Supervision  or  his  or  her 
designee. 

(e)  Enforcement  Counsel  means  any 
individual  who  files  a  notice  of 
appearance  as  counsel  on  behalf  of  the 
Office  in  an  adjudicatory  proceeding. 

(f)  Final  order  means  an  order  issued 
by  the  Office  with  or  without  the 
consent  of  the  affected  institution  or  the 
institution-affiliated  party,  that  has 
become  final,  without  regard  to  the 
pendency  of  any  petition  for 
reconsideration  or  review. 

(g)  Institution  includes  any  savings 
association  as  that  term  is  defined  in 
section  3(b)  of  the  FDL\  (12  U.S.C. 
1313(b)),  any  savings  and  loan  holding 
company  or  any  subsidiary  thereof 
whether  wholly  or  partly  owned  (other 
than  a  bank)  as  those  terms  are  defined 
in  section  10(a)  of  the  HOLA  (12  U.S.C. 
1467(a)). 

(h)  Institution-affiliated  party  means 
any  institution-affiliated  party  as  that 
term  is  defined  in  section  3(u)  of  the 
FDL\  (12  U.S.C.  1813(u)). 

(i)  Local  Rules  means  those  rules 
found  in  subpart  B  of  this  part. 

(j)  Office  means  the  Office  of  Thrift 
Supervision  in  the  case  of  any  savings 
association  or  any  savings  and  loan 
holding  company,  and  subsidiary  (other 
than  a  bank  or  subsidiary  of  that  bank) 
of  a  savings  and  loan  holding  company, 
any  service  corporation  of  a  savings 
association,  and  any  subsidiary  of  such 
service  corporation,  whether  wholly  or 
partly  owned. 


(k)  Office  of  Financial  Institution 
Adjudication  (OFIA)  means  the 
executive  body  charged  with  overseeing 
the  administration  of  administrative 
enforcement  proceedings  for  the  Office 
of  the  Comptroller  of  the  Currency,  the 
Board  of  Governors  of  the  Federal 
Reserve  Board,  the  Federal  Deposit 
Insurance  Corporation,  the  National 
Credit  Union  Administration  and  the 
Office. 

(1)  Party  means  the  Office  and  any 
person  named  as  a  party  in  any  notice. 

(m)  Person  means  an  individual,  sole 
proprietor,  partnership,  corporation, 
unincorporated  association,  trust  joint 
venture,  pool,  syndicate,  agency  or  other 
entity  or  organization,  including  an 
institution  as  defined  in  paragraph  (g)  of 
this  section. 

(n)  Respondent  means  any  party  other 
than  the  Office. 

(0)  Uniform  Rules  means  those  rules 
in  subpart  A  of  this  part 

(p)  Violation  includes  any  action 
(alone  or  v^rith  another  or  others)  for  or 
toward  causing,  bringing  about 
participating  in.  counseling,  or  aiding  or 
abetting  a  violation. 

{509.4    Authortty  Of  DIractor. 

The  Director  may,  at  any  time  during 
the  pendency  of  a  proceeding  perform, 
direct  the  performance  of,  or  waive 
performance  of,  any  act  which  could  be 
done  or  ordered  by  the  administrative 
law  judge. 

$509.5    Auttwrtty  of  t»M  adminlstrattv*  law 
Judge. 

(a)  General  rule.  All  proceedings 
governed  by  this  part  shall  be  conducted 
in  accordance  with  the  provisions  of 
chapter  5  of  titie  5  of  the  United  States 
Code.  The  administrative  law  judge 
shall  have  all  powers  necessary  to 
conduct  a  proceeding  in  a  fair  and 
impartial  manner  and  to  avoid 
uimecessary  delay. 

(b)  Powers.  The  administrative  law 
judge  shall  have  all  powers  necessary  to 
conduct  the  proceeding  in  accordance 
with  paragraph  (a)  of  this  section, 
including  the  following  powers: 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  issue  subpoenas,  subpoenas 
duces  tecum,  and  protective  orders,  as 
authorized  by  this  part  and  to  quash  or 
modify  any  such  subpoenas  and  orders; 

(3)  To  receive  relevant  evidence  and 
to  rule  upon  the  admission  of  evidence 
and  offers  of  proof; 

(4)  To  take  or  cause  depositions  to  be 
taken  as  authorized  by  this  subpart 

(5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel: 


(6)  To  hold  scheduling  and/or  pre- 
hearing conferences  as  set  forth  in 

S  509.31  of  this  subpart 

(7)  To  consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  an  adjudicatory 
proceeding,  provided  that  only  the 
Director  shall  have  the  power  to  grant 
any  motion  to  dismiss  the  proceeding  or 
to  decide  any  other  motion  that  results 
in  a  fmal  determination  of  the  merits  of 
the  proceeding; 

(8)  to  prepare  and  present  to  the 
Director  a  recommended  decision  as 
provided  herein; 

(9)  To  recuse  himself  or  herself  by 
motion  made  by  a  party  or  on  his  or  her 
own  motion; 

(10)  To  establish  time,  place  and 
manner  limitations  on  the  attendance  of 
the  public  and  the  media  for  any  public 
hearing;  and 

(11)  To  do  all  other  things  necessary 
and  appropriate  to  discbarge  the  duties 
of  a  presiding  officer.  , 

9  509.6    App— ranee  and  practieo  in 
adjudtcatory  I 


(a)  Appearance  before  an  Office  or  an 
administrative  law  Judge. — (1)  By 
attorneys.  Any  member  in  good  standing 
of  the  bar  of  the  highest  court  of  any 
state,  commonwealth,  possession, 
territory  of  the  United  States,  or  the 
District  of  Columbia  may  represent 
others  before  the  Office  if  such  attorney 
is  not  currenUy  suspended  or  debarred 
from  practice  before  the  Office. 

(2)  By  non-attorneys.  An  Individual 
may  appear  on  his  or  her  own  behalf:  a 
member  of  a  partnership  may  represent 
the  partnership;  a  duly  authorized 
officer,  director,  or  employee  of  any 
government  unit  agency,  institution, 
corporation  or  authority  may  represent 
that  unit  agency,  institution,  corporation 
or  authority  if  such  officer,  director,  or 
employee  is  not  currentiy  suspended  or 
debarred  from  practice  before  the 
Office. 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  Office,  shall  file  a 
notice  of  appearance  with  the  OFIA  at 
or  before  the  time  that  individual 
submits  papers  or  otherwise  appears  on 
behalf  of  a  party  in  the  adjudicatory 
proceeding.  Such  notice  of  appearance 
shall  include  a  written  declaration  that 
the  individual  is  currently  qualified  as 
provided  in  paragraph  (a)(1)  or  {a)(2)  of 
this  section  and  is  authorized  to 
represent  the  particxilar  party.  By  filing  a 
notice  of  appearance  on  behalf  of  a 
party  in  an  adjudicatory  proceeding,  the 
counsel  thereby  agrees,  and  represents 
that  he  or  she  is  authorized,  to  accept 
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service  oq  behalf  of  the  represented 
party. 

(b)  Sanctions.  Dilatory,  obstructkndat, 
egregious,  contemptuous  or 
contumacious  conduct  at  any  phase  of 
any  adjudicatory  proceeding  may  be 
grounds  for  exclusion  or  suspension  of 
counsel  from  the  proceeding. 

§509.7    Good  f am*  cwtlflcatioa 

(a)  General  requirement.  Every  filing 
or  submission  of  record  following  the 
issuance  of  a  notice  shall  be  signed  by 
at  least  one  counsel  of  record  in  his  or 
her  individual  name  and  shall  state  that 
counsel's  address  and  telephone 
number.  A  party  who  acts  as  his  or  her 
own  counsel  shall  si^  his  or  her 
individual  name  and  state  his  or  her 
address  and  telephone  number  on  every 
filing  or  submission  of  record. 

(b)  Effect  of  signature.  (1)  The 
signature  of  counsel  or  a  party  shall 
constitute  a  certification  that:  the 
counsel  or  party  has  read  the  filing  or 
submission  of  record;  to  the  best  of  his 
or  her  knowledge,  information,  and 
belief  formed  after  reasonable  inquiry, 
the  filing  or  submission  of  record  is  well- 
grounded  in  fact  and  is  warranted  by 
existing  law  or  a  good  faith  argument  for 
the  extension,  modification,  or  reversal 
of  existing  law;  and  the  filing  or 
submission  of  record  is  not  made  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  unnecessary  delay  or  needless 
increase  in  the  cost  of  litigation. 

(2)  If  a  filing  or  submission  of  record  is 
not  signed,  the  administrative  law  judge 
shall  strike  the  filing  or  submission  of 
record,  unless  it  is  signed  promptly  after 
the  omission  is  called  to  the  attention  of 
the  pleader  or  movant 

(c)  Effect  of  making  oral  motion  or 
argument.  The  act  of  making  any  oral 
motion  or  oral  argument  by  any  counsel 
or  party  constitutes  a  certification  that 
to  the  best  of  his  or  her  knowledge, 
information,  and  belief  formed  after 
reasonable  inquiry,  his  or  her 
statements  are  well-grounded  in  fact 
and  are  warranted  by  existing  law  or  a 
good  faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law, 
and  are  not  made  for  any  improper 
purpose,  such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation. 

§509^    Conflict*  of  IntorMt 

(a)  Conflict  of  hnteeeat  in 
representation.  No  person  shall  appear 
as  counsel  for  another  person  in  an 
adjudicatory  proceediQg  if  it  reasonably 
appears  that  such  representation  may  be 
materially  limited  l^  that  cstinaei's 
responsibilities  to  a  third  person  or  by 
the  counsel's  own  interests.  The 
administrative  law  judge  nay  take 


corrective  measures  at  any  stage  of  a 
proceeding  to  cure  a  conflict  of  interest 
in  representation,  including  the  issuance 
of  an  order  limiting  the  scope  of 
representation  or  disqualifying  an 
individual  from  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  a  party  and  an  institution 
to  which  notice  of  the  proceeding  must 
be  given,  counsel  must  certify  in  writing 
at  the  time  of  filing  the  notice  of 
appearance  required  by  S  509.6(a)  of  this 
subpart: 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 
coniflicts  of  interest  with  each  such  party 
er  institution; 

(2)  That  each  such  party  or  institution 
has  advised  its  counsel  that  to  its 
knowledge  there  is  no  existing  or 
anticipated  material  conflict  between  its 
interests  and  the  interests  of  others 
represented  by  the  same  counsel  or  his 
or  her  firm;  and 

(3]  That  each  such  party  or  institution 
waives  any  right  it  might  otherwise  have 
had  to  assert  any  known  conflicts  of 
interest  or  to  assert  any  non-material 
conflicts  of  interest  during  the  course  of 
the  proceeding. 

S  509.9    Ex  parts  conHnunications. 

(a)  Definition — (1)  Ek  parte 
communication  means  any  material  or 
oral  or  written  comraimication 
concerning  the  merits  of  an  adjudicatory 
proceeding  that  was  neither  on  the 
record  nor  on  reasonable  prior  notice  to 
all  parties  that  takes  place  between: 

(i)  A  party,  his  or  her  counsel,  or 
another  person  interested  in  the 
proceeding;  and 

(ii)  The  administrative  law  judge 
handling  that  proceeding,  the  Director  or 
a  decisional  employee. 

(2)  Exception.  A  request  for  status  of 
the  proceeding  does  not  constitute  an  ex 
parte  communication. 

(b)  Prohibition  of  ex  parte 
communications.  From  the  time  Ifce 
notice  is  issued  by  the  Dh^ctor  until  the 
date  that  the  Director  issues  its  final 
decision  pursuant  to  S  509.40(c)  of  this 
subpart  no  party,  interested  person  or 
counsel  therefor  shall  knowingly  make 
or  causa  to  he  made  an  ex  parts 
communication  concerning  the  merits  of 
the  proceeding  to  the  Director,  the 
adniinistrative  law  judge,  oc  a  decisional 
employee.  The  Dkector,  administrative 
law  jud^e,  or  dedBional  employee  shall 
not  knowingly  make  or  cause  to  be 
made  to  a  party,  or  aoy  interested 
person  or  counsel  therefor,  am  ex  parte 


communication  relevant  to  the  merits  of 
a  proceeding, 

(c)  Procedure  upon  occurrence  of  ex 
parte  cfoamunicatian.  If  an  ex  parte 
commnmcation  is  received  by  the 
administrative  law  judge,  the  Director  or 
other  person  identified  in  paragraph  (a) 
of  this  section,  that  person  shall  cause 
all  such  written  communications  (or,  if 
the  communication  is  oral,  a 
memorandum  stating  the  substance  of 
the  communication]  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  other  parties  to  the 
proceeding  shall  have  an  opportxmity, 
within  ten  dajrs  of  receipt  of  service  of 
the  ex  parte  comraanication  to  file 
responses  thereto  and  to  recommend 
any  sanctions,  in  accordance  with 
paragTEtph  (d)  of  this  section,  that  thejr 
believe  to  be  appropriate  under  the 
circumstances. 

(d)  Sanctions.  Any  party  or  his  or  her 
counsel  who  makes  a  prohibited  ex 
parte  communication,  or  who 
encourages  or  solicits  another  to  make 
any  such  communication,  may  be 
subject  to  any  appropriate  sanction  or 
sanctions  imposed  by  the  Director  or  the 
administrative  law  judge  including,  but 
not  limited  to,  exclusion  from  the 
proceedings  and  an  adverse  ruling  on 
the  issue  which  is  the  subject  of  the 
prohibited  communicatioiL 

§  509.10    RUng  of  papers. 

(a)  Filing.  Any  papers  required  to  be 
filed,  excluding  documents  produced  in 
response  to  a  discovery  request 
pursuant  to  S  §  509.25  and  509.26  of  this 
subpart  shall  be  filed  with  the  OFIA. 
except  as  otherwise  provided. 

(b)  Manner  of  filings  Unless  otherwise 
specified  by  the  Director  or  the 
administrative  law  judge,  filing  may  be 
accomplished  by: 

(1)  Personal  service, 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post 
Office  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail;  oi 

(4)  Transmission  by  electronic  media, 
only  if  expressly  authorized,  and  upon 
any  conditions  specified,  by  the  EKrector 
or  the  administrative  law  judge.  AU 
papers  filed  by  electronic  media  shall 
also  concurrently  be  filed  in  accordance 
with  paragraph  (c)  of  this  section  as  to 
form. 

(cj  Formal  requirements  as  to  papers 
filed. — (1)  Form.  All  papers  filed  most 
set  fortlx  the  name,  adcb^ss,  and 
telephone  number  of  the  counsel  or 
party  making  the  filing  and  must  be 
accompanied  by  a  certification  setting 
forth  when  and  how  service  has  been 
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made  on  all  other  parties.  Al 
filed  must  be  double-spaced 
or  typewritten  on  8V4  x  11  in 
and  must  be  clear  and  legibl( 

(2)  Signature.  All  papers  n 
dated  and  signed  as  provide( 
of  this  subpart 

(3)  Caption.  All  papers  file 
include  at  the  head  thereof,  ( 
page,  the  name  of  the  Office 
filing  party,  the  title  and  doc 
of  the  proceeding,  and  the  si 
particular  paper. 

(4)  Number  of  copies.  UnU 
otherwise  specified  by  the  D 
the  administrative  law  judge 
and  one  copy  of  all  documer 
papers  shell  be  filed,  except 
one  copy  of  transcripts  of  tei 
exhibits  shall  be  filed. 

§509.11    Service  Of  papers. 

(a)  By  the  parties.  Except 
otherwise  provided,  a  party 
shall  serve  a  copy  upon  the  i 
record  for  all  other  parties  t( 
proceeding  so  represented,  { 
any  party  not  so  representee 

(b)  Method  of  service.  Exc 
provided  in  paragraphs  (c)(2 
this  section,  a  serving  party 
one  or  more  of  the  following 
service: 

(1)  Personal  service; 

(2)  Delivering  the  papers  t 
commercial  courier  service, 
delivery  service,  or  to  the  U, 
Office  for  Express  Mail  deli' 

(3)  Mailing  the  papers  by : 
registered,  or  certified  mail; 

(4)  Transmission  by  electi 
only  if  the  parties  mutually  i 
papers  served  by  electronic 
also  concurrently  be  served 
accordance  with  the  require 
S  509.10(c)  of  this  subpart  ai 

(c)  By  the  Director  or  the 
administrative  law  Judge.  (1 
required  to  be  served  by  the 
the  administrative  law  judg( 
party  who  has  appeared  in  i 
proceeding  through  a  counsi 
shall  be  served  by  any  meai 
in  paragraph  (b)  of  this  sect 

(2)  If  a  party  has  not  appe 
proceeding  in  accordance  vs 
this  subpart,  the  Director  or 
administrative  law  judge  sh 
service  by  any  of  the  follow 

(i)  By  personal  service; 

(ii)  By  delivery  to  a  perso 
age  and  discretion  at  the  pa 
residence; 

(iii)  By  registered  or  certii 
addressed  to  the  party's  las 
address;  or 

(iv)  By  any  other  method 
calculated  to  give  actual  no 
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9  at  any  stage  of  a 
a  eonflict  of  interest 
[tchiding  the  issuance 
the  scope  of 
isqualifying  an 
)eahng  m  a 
ictty  for  the  duration 

and  waiver.  If  any 
B  counsel  represents 
I  to  an  adjudicatory 
ty  and  an  institution 
he  proceeding  must 
LUSt  certify  in  writing 
the  notice  of 
d  by  §  509.6(a)  of  this 

sel  has  personally 
the  possibility  of 
with  each  such  party 

h  party  or  institution 
nsel  that  to  its 
no  existing  or 
1  conflict  between  its 
terests  of  others 
same  counsel  or  his 

h  party  or  institution 
might  otherwise  have 
nown  conflicts  of 
einy  non-material 
during  the  course  of 

nmunications. 

)  Ex  parte 

ms  any  material  or 

nnunication 

its  of  an  adjudicatory 

I  aetther  on  the 

■able  prior  notice  to 

t  place  between: 

her  counsel,  or 

rested  in  the 

ative  law  judge 
eding,  the  Director  or 
'ee. 

vquest  for  status  of 
I  not  constitute  an  ex 
in. 

ex  parte 
■om  the  time  the 
he  Director  until  the 
or  issues  fts  final 
3  §  500i40(cJ  of  this 
iterested  person  or 
ill  knowingly  make 
!  an  ex  parte 
ceming  the  merits  of 
le  Director,  tha 
judge,  or  a  decisional 
ctor,  administrative 
anal  employee  shall 
i  or  cause  to  hm 
anjr  interested 
lere&ar,.  aa  ex  parte 


comnmnication  relevant  to  the  merits  of 
a  proceeding. 

(c)  Procedure  upon  occurrence  of  ex 
parte  communicatTon.  If  an  ex  parte 
commnnication  is  received  by  the 
administrative  law  judge,  the  Director  or 
other  person  identified  in  paragraph  (a) 
of  this  section,  that  person  shall  cause 
all  such  written  communications  (or,  if 
the  communication  is  oral,  a 
memorandum  stating  the  substance  of 
the  communication]  to  be  placed  on  iihe 
record  of  the  proceeding  and  served  on 
all  ptarties.  All  other  parties  to  the 
proceeding  shall  have  an  opportunity, 
within  ten  days  of  receipt  of  service  of 
the  ex  parte  communication  to  file 
responses  thereto  and  to  recommend 
any  sanctions,  in  accordance  virith 
paragraph  (d)  of  this  section,  that  thejr 
believe  to  be  appropriate  under  the 
circumstances. 

(d)  Sanctions.  Any  party  or  his  or  her 
counsel  who  makes  a  prohibited  ex 
parte  communication,  or  who 
encourages  or  solicits  another  to  make 
any  such  communication,  may  be 
subject  to  any  appropriate  sanction  or 
sanctions  imposed  by  the  Director  or  the 
administrative  law  judge  including,  but 
not  limited  to,  exclusion  from  the 
proceedings  and  an  adverse  ruling  on 
the  issue  which  is  the  subject  of  the 
prohibited  communication. 

§  509.10    RUng  of  papers. 

(a)  Filing.  Any  papers  required  to  be 
filed,  excluding  documents  produced  in 
response  to  a  discovery  request 
pursuant  to  §  S  509.25  and  509.26  of  this 
subpart,  shall  be  fUed  with  the  OFLA 
except  as  otherwise  provided. 

(b)  Manner  of  filing.  Unless  otherwise 
specified  by  the  Director  or  the 
administrative  law  judge,  filing  may  be 
accomplished  by: 

(1)  Personal  service: 

(2]  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post 
Office  for  E^qsresa  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
regtstoed.  or  certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  expressly  authorized,  and  upon 
any  conditions  specified;  by  the  EXrector 
or  the  adminiatrative  law  judge.  AU 
papers  filed  by  electronic  media  shall 
also  concurrently  be  filed  in  accordance 
with  paragraph  [cj  of  this  section  as  bo 
form. 

(c)  Formal  requirements  aa  to  papers 
filed. — (1)  Form.  Ail  papers  filed  most 
set  forth  the  name,  adch^ss,  and 
telephone  number  of  the  counsel  or 
party  making  the  filing  and  must  be 
accorapanwd  by  a  cettificatioa  setting 
forth  when  and  how  service  has  been 


made  on  all  other  parties.  All  papers 
filed  must  be  double-spaced  and  printed 
or  typewritten  on  8V^  x  11  inch  paper, 
and  must  be  clear  and  legible. 

(2)  Signature.  All  papers  must  be 
dated  and  signed  as  provided  in  S  509.7 
of  this  subpart. 

(3)  Caption.  All  papers  filed  must 
include  at  the  head  thereof,  or  on  a  title 
page,  the  name  of  the  Office  and  of  the 
filing  party,  the  title  and  docket  number 
of  the  proceeding,  and  the  subject  of  the 
particular  paper. 

(4)  Number  of  copies.  Unless 
otherwise  specified  by  the  Director,  or 
the  administrative  law  judge,  an  original 
and  one  copy  of  all  documents  and 
papers  shall  be  filed,  except  that  only 
one  copy  of  transcripts  of  testimony  and 
exhibits  shall  be  filed. 

$509.11    Sarvica  of  papers. 

(a)  By  the  parties.  Except  as 
otherwise  provided,  a  party  filing  papers 
shall  serve  a  copy  upon  the  counsel  of 
record  for  all  other  parties  to  the 
proceeding  so  represented,  and  upon 
any  party  not  so  represented. 

(b)  Method  of  service.  Except  as 
provided  in  paragraphs  (c)(2)  and  (d)  of 
this  section,  a  serving  party  shall  use 
one  or  more  of  the  following  methods  of 
service: 

(1)  Personal  service; 

(2)  DeUvering  the  papers  to  a  reliable 
commercial  courier  service,  overnight 
delivery  service,  or  to  the  U.S.  Post 
Office  for  Express  Mail  delivery; 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail;  or 

(4)  Transmission  by  electronic  media, 
only  if  the  parties  mutually  agree.  Any 
papers  served  by  electronic  media  shall 
also  concurrently  be  served  in 
accordance  with  the  requirements  of 

S  509.10(c)  of  this  subpart  as  to  form. 

(c)  By  the  Director  or  the 
administrative  law  judge.  (1)  All  papers 
required  to  be  served  by  the  Director  or 
the  administrative  law  judge  upon  a 
party  who  has  appeared  in  the 
proceeding  through  a  counsel  of  record, 
shall  be  served  by  any  means  specified 
in  paragraph  (b)  of  this  section. 

(2)  If  a  party  has  not  appeared  in  the 
proceeding  in  accordance  with  S  509.0  of 
this  subpart,  the  Director  or  the 
administrative  law  judge  shall  make 
service  by  any  of  the  following  methods: 

(i)  By  personal  service; 

(ii)  By  delivery  to  a  person  of  suitable 
age  and  discretion  at  the  party's 
residence; 

(iii)  By  registered  or  certified  mail 
addressed  to  the  party's  last  known 
address;  or 

(iv)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 


(d)  Subpoenas.  Service  of  a  subpoena 
may  be  made  by  personal  service,  by 
delivery  to  an  agent,  by  delivery  to  a 
person  of  suitable  age  and  discretion  at 
the  subpoenaed  person's  residence,  by 
registered  or  certified  mail  addressed  to 
the  person's  last  known  address,  or  in 
such  other  manner  as  is  reasonably 
calculated  to  give  actual  notice. 

(e)  Area  of  service.  Service  in  any 
state,  territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of 
Columbia,  or  on  any  person  as 
otherwise  provided  by  law,  is  effective 
without  regard  to  the  place  where  the 
hearing  is  held,  provided  that  if  service 
is  made  on  a  foreign  bank  in  connection 
with  an  action  or  proceeding  involving 
one  or  more  of  its  branches  or  agencies 
located  in  any  state,  territory, 
possession  of  the  United  States,  or  the 
District  of  Columbia,  service  shall  be 
made  on  at  least  one  branch  or  agency 
so  involved. 

S  509.12    Construction  of  tima  Hmit*. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event 
from  which  the  designated  period  of 
time  begins  to  run  is  not  included.  The 
last  day  so  computed  is  included  unless 
it  is  a  Saturday,  Sunday,  or  Federal 
holiday.  When  the  last  day  is  a 
Saturday.  Sunday,  or  Federal  hoUday, 
the  period  runs  until  the  end  of  the  next 
day  that  is  not  a  Saturday.  Sunday,  or 
Federal  holiday.  Intermediate 
Saturdays,  Sundays,  and  Federal 
hohdays  are  included  in  the 
computation  of  time,  except  that  when 
the  time  period  within  which  an  act  is  to 
be  performed  is  ten  days  or  less, 
intermediate  Saturdays,  Sundays,  and 
Federal  holidays  are  not  included. 

(b)  When  papers  are  deemed  to  be 
filed  or  served.  (1)  Filing  and  service  are 
deemed  to  be  effective: 

(i)  In  the  case  of  personal  service  or 
same  day  commercial  courier  delivery, 
upon  actual  service; 

(ii)  In  the  case  of  overnight 
commercial  delivery  service,  U.S. 
Express  mail  delivery,  or  first  class, 
registered,  or  certified  mail,  upon 
deposit  in  or  delivery  to  an  appropriate 
point  of  collection;  or 

(iii)  In  the  case  of  transmission  by 
electronic  media,  as  specified  by  the 
authority  receiving  the  filing,  in  the  case 
of  filing,  and  as  agreed  among  the 
parties,  in  the  case  of  service. 

(2)  The  effective  filing  and  service 
dates  specified  in  paragraph  (b)(1)  of 
this  section  may  be  modified  by  the 
Director  or  administrative  law  judge  in 


the  case  of  filing  or  by  agreement  of  the 
parties  in  the  case  of  service. 

(c)  Calculation  of  time  for  service  and 
filing  of  responsive  papers.  Whenever  a 
time  limit  is  measured  by  a  prescribed 
period  from  the  service  of  any  notice  or 
paper,  the  appUcable  time  limits  are 
calculated  as  follows: 

(1)  If  service  is  made  by  first  class, 
registered  or  certified  mail,  add  three 
days  to  the  prescribed  period; 

(2)  If  service  is  made  by  express  mail 
or  overnight  dehvery  service,  add  one 
day  to  the  prescribed  period;  or 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  day  to  the 
prescribed  period,  unless  otherwise 
determined  by  the  Director  or  the 
administrative  law  judge  in  the  case  of 
filing,  or  by  agreement  among  the 
parties  in  the  case  of  service. 

{509.13    CtMnga  of  time  Imltt. 

Except  as  otherwise  provided  by  law, 
the  adnunistrative  law  judge  may,  for 
good  cause  shown,  extend  the  time 
limits  prescribed  by  the  Uniform  Rules 
or  any  notice  or  order  issued  in  the 
proceedings.  After  the  referral  of  the 
case  to  the  Director  pursuant  to  §  509.38 
of  this  subpart,  the  Director  may  grant 
extensions  of  the  time  limits  for  good 
cause  shown.  Extensions  may  be 
granted  at  the  motion  of  a  party  or  on 
the  Director's  or  the  administrative  law 
judge's  own  motion  after  notice  and 
opportunity  to  respond  is  afforded  all 
non-moving  parties. 

9  509.14    WWnass  faea  and  axpsneee. 

Witnesses  subpoenaed  for  testimony 
or  deposition  shall  be  paid  the  same  fees 
for  attendance  and  mileage  as  are  paid 
in  the  United  States  district  courts  in 
proceedings  in  which  the  United  States 
is  a  party,  provided  that,  in  the  case  of  a 
discovery  subpoena  addressed  to  a 
party,  no  witness  fees  or  mileage  need 
be  paid.  Fees  for  witnesses  shall  be 
tendered  in  advance  by  the  party 
requesting  the  subpoena,  except  that 
fees  and  mileage  need  not  be  tendered 
in  advance  where  the  Office  is  the  party 
requesting  the  subpoena.  The  Office 
shall  not  be  required  to  pay  any  fees  to. 
or  expenses  of.  any  witness  not 
subpoenaed  by  the  Office. 

§509.15    Opportunity  for  tnformal 


Any  respondent  may.  at  any  time  in 
the  proceeding,  unilaterally  submit  to 
Enforcement  Counsel  written  offers  or 
proposals  for  settiement  of  a  proceeding, 
without  prejudice  to  the  rights  of  any  of 
the  parties.  No  such  offer  or  proposal 
shall  be  made  to  any  Office 
representative  other  than  Enforcement 
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Counsel.  Submission  of  a  written 
settlement  offer  does  not  provide  a  basi» 
far  adioimiing  or  otherwise  deiaying  all 
or  asty  portion  of  a  proceeding  onder 
this  part  No  settlement  offer  or 
proposal  or  any  subsequent  negotiation 
or  resoiutioQ,  ts  admissible  as  evidence 
in  any  proceeding. 

§  509.16    Office's  right  to  conduct 
•xwnlnation. 

Nothing  contained  in  this  subpart 
limits  in  any  manner  the  right  of  the 
Office  to  conduct  any  examination, 
inspection,  or  visitation  of  any 
institution  or  mstittttion-affTiiated  party, 
or  the  right  of  the  Office  to  conduct  or 
continue  any  form  of  in\-estigation 
authorized  by  law. 

§509.17    Cottataral  attack*  on  adjiKMcatofy 
proceeding. 

If  an  interlocutory  appeal  or  collateral 
attack  is  brought  in  any  court 
concerning  all  or  any  part  of  an 
adjudicatory  proceeding,  the  challenged 
adjudicatory  proceeding  shall  conthiue 
without  regard  to  the  pendency  of  that 
court  proceeding.  No  default  or  other 
failure  to  act  as  directed  in  the 
adjudicatory  proceeding  writhin  the 
time*  prescribed  in  this  subpart  shall  be 
excBsed  based  on  the  pendency  before 
any  court  of  any  interlocutory  appeal  or 
collateral  attack. 


§S09.1« 

and  contents  of  nottc*. 


t  of  procoedtng 


(a)  Commencement  of  proceeding. 
(l)(i)  Except  for  change-in-control 
proceedings  under  sectien  7(j)(4)  of  the 
FDIA  (12  U.S.C.  1817y)(4)).  a  proceetting 
governed  by  this  subpart  is  commenced 
by  issuance  of  a  notice  by  the  Director. 

(ii)  The  notice  must  be  served  by  the 
Director  upon  the  respondent  and  given 
to  any  other  appropriate  fmancial 
institution  supervisory  authority  where 
required  by  law. 

(iii)  The  notice  most  be  filed  with  the 
OFIA. 

(2)  Change-in  control  proceedings 
under  section  7()X4)  of  the  FDIA  (12 
U5lC.  lS17(j){4)}  commence  with  the 
issuance  of  an  order  by  the  Directoi. 

(b)  Contents  of  notice.  The  notice 
must  set  forth: 

(1)  The  legal  authority  for  the 
proceeding  and  for  the  Office's 
jurisdiction  over  the  proceeding; 

(2)  A  statement  of  the  matters  of  fact 
or  tew  showing  that  the  Office  is 
entitled  to  relief; 

fS)  A  proposed  order  or  prajrer  for  an 
order  granting  (he  requested  relief; 

(4)  The  time,  place,  and  nature  of  the 
hearing  as  required  by  law  or  regulation; 

(3)  the  time  within  which  to  file  an 
answer  as  required  by  taw  or  regulation; 


|6J  The  time  vvithin  which  to  request  a 
hearing  as  required  by  law  or  regulation; 
and 

(7)  The  answer  and/or  request  for  a 
hearing  shall  be  filed  with  OFIA. 

§509.19    Answor. 

(a)  When.  Within  20  days  of  service  of 
the  notice,  respondent  shall  file  an 
answer  as  designated  in  the  notice.  In  a 
civil  money  penalty  proceeding, 
respondent  shall  also  file  a  request  for  a 
heating  within  20  day.4  of  8er\'ice  of  the 
notice. 

(b)  Content  of  answer.  An  answer 
must  specifically  respond  to  each 
paragraph  or  allegation  of  fact 
contained  in  the  notice  and  must  admit, 
deny,  or  state  that  the  party  lacks 
sufficient  information  to  admit  or  deny 
each  allegation  of  fact  A  statement  of 
lack  of  information  has  the  effect  of  a 
denial.  Denials  mu^  fairly  meet  the 
substance  of  each  allegation  of  fact 
denied:  general  denials  are  not 
permitted.  When  a  respondent  denies 
part  of  an  allegation,  that  part  must  be 
denied  and  the  remainder  specifically 
admitted.  Any  allegation  of  fact  in  the 
notice  which  is  not  denied  in  the  answer 
must  be  deemed  admitted  for  purposes 
of  the  proceeding.  A  respondent  is  not 
required  to  respond  to  the  portion  of  a 
notice  that  constitutes  the  prayer  for 
relief  or  proposed  order.  The  answer 
must  set  forth  affirmative  defenses,  if 
any,  asserted  by  the  respondent. 

(c)  Default— {1)  Effect  of  failure  to 
answer  Failure  of  a  respondent  to  file 
an  answer  required  by  this  section 
within  the  time  provided  constitutes  a 
waiver  of  his  or  her  right  to  appear  and 
contest  the  allegations  in  the  notice.  If 
no  timely  answer  is  filed,  the 
administrative  law  judge,  upon  motion 
of  the  Enforcement  Counsel,  shall  file 
with  the  Director  a  recommended 
decision  containing  the  findings  and  the 
relief  sought  in  the  notice.  Any  final 
order  issued  by  the  Director  based  upon 
a  respondent's  failure  to  answer  is 
deemed  to  be  an  order  issued  upon 
consent. 

(2)  Effect  of  failure  to  request  a 
hearing  in  civil  money  penalty 
proceedings.  If  respondent  fails  to 
request  a  hearing  as  required  by  law 
within  the  time  provided,  the  notice  of 
assessment  constitutes  a  final  and 
unappealable  order. 

§509iM    Awswdsd  ^l—dtoQa. 

(a)  Ameadmeats,  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding  by  leave  of  the 
administrative  law  >udge.  Such  leave 
will  be  freely  given.  The  respondent 
shall  answer  an  amended  notice  within 


the  time  remaining  for  the  respondent's 
answer  to  the  original  notice,  or  withi« 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  kmger. 
unless  t&e  Director  or  administrative 
law  judge  orders  otherwise  for  good 
cause  shown. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  m  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  ail 
respects  as  if  they  had  been  raised  in 
the  notice  or  answer,  and  no  formal 
ameiuhnents  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  a<^inistrative 
law  judge  may  allow  the  notice  or 
answer  to  be  amended  and  wHt  do  so 
freely  when  the  determination  of  the 
merits  of  the  action  is  served  thereby 
and  the  objecting  party  fails  to  satisfy 
the  administrative  law  judge  that  the 
admission  of  such  evidence  would 
unfairly  prejudice  the  party's  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

9  S0«iai    Failur*  to  appoar. 

Failure  of  a  respondent  to  appear  in 
person  at  the  hearing  or  by  a  duly 
authorized  counsel  constitutes  a  waiver 
of  respondent's  right  to  a  hearing  and  is 
deemed  an  admission  of  the  facts  as 
alleged  and  consent  to  the  relief  sought 
in  the  notice.  Without  further 
proceedings  or  notice  to  the  respondent, 
the  administrative  law  judge  shall  file 
with  the  Director  a  recommended 
decision  containing  the  findings  and  the 
relief  sought  in  the  notice. 

§  509.22    Consolidation  and  severance  of 
action*. 

(a)  Coasolidatioa.  [\\  On  the  motion  of 
any  party,  or  on  the  administrative  law 
judge's  own  motion,  the  administrative 
law  judge  may  consolidate,  for  some  or 
all  purposes,  any  two  or  more 
proceedings,  if  each  such  proceeding 
involves  or  arises  oat  of  the  same 
transaction,  occurrence  or  series  of 
transactions  or  occurrences,  or  involves 
at  least  one  common  respondent  or  a 
material  common  question  of  law  or 
fact,  unless  such  consolidation  would 
cause  unreasonable  delay  or  injustice. 

(2}  fa)  the  event  of  consolidation  under 
paragraph  (aHl)  of  this  section, 
appropriate  adjustment  to  the 
prehearing  schedule  awst  be  made  to 
avoid  iHiaecessary  expense, 
inconvenience,  or  delay. 

(b)  Seremnce.  The  administrative  law 
judge  may,  upon  the  notion  of  any 
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party,  sever  the  proceeding  fo 
resolution  of  the  matter  as  to 
respondent  only  if  the  admini 
law  judge  finds  that: 

(1)  Undue  prejudice  or  injui 
moving  party  would  result  fro 
severing  the  proceeding;  and 

(2)  Such  undue  prejudice  or 
would  outweigh  the  interests 
economy  and  expedition  in  tb 
and  final  resolution  of  the  pre 

S  509.23    Motion*. 

(a)  In  writing.  (1)  Except  as 
provided  herein,  an  applicati( 
request  for  an  order  or  ruling 
made  by  written  motion. 

(2)  All  written  motions  mus 
with  particularity  the  relief  8( 
must  be  accompanied  by  a  pi 
order. 

(3)  No  oral  argument  may  l 
written  motions  except  as  otl 
directed  by  the  administrativ 
judge.  Written  memoranda,  b 
affidavits  or  other  relevant  m 
documents  may  be  filed  in  su 
in  opposition  to  a  motion. 

(b)  Oral  motions.  A  motion 
made  orally  on  the  record  un 
administrative  law  judge  dirt 
such  motion  be  reduced  to  w 

(c)  Filing  of  motions.  Motic 
filed  with  the  administrative 
but  upon  the  filing  of  the  rect 
decision,  motions  must  be  fill 
Director. 

(d)  Responses.  (1)  Except  a 
provided  herein,  within  ten  d 
service  of  any  written  motioi 
such  other  period  of  time  as  i 
established  by  the  administn 
judge  or  the  Director,  any  pa: 
a  written  response  to  a  motic 
administrative  law  judge  sha 
on  any  oral  or  written  motioi 
each  party  has  had  an  oppor 
a  response. 

(2)  The  failure  of  a  party  tc 
written  motion  or  an  oral  mo 
on  the  record  is  deemed  a  co 
that  party  to  the  entry  of  an  ( 
substantially  in  the  form  of  t 
accompanying  the  motion. 

(e)  Dilatory  motions.  Frivo 
dilatory  or  repetitive  motioni 
prohibited.  The  filing  of  such 
may  form  the  basis  for  sanct 

(f)  Dispositive  motions.  Di 
motions  are  governed  by  SS 
509.30  of  this  subpart 

S  509.24    Scope  of  document  ( 

(a)  Limits  on  discovery.  (1 
proceedings  under  this  subpi 
obtain  document  discovery  t 
production  of  documents.  in( 
writings,  drawings,  graphs,  c 
photographs,  recordings,  am 
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R  which  to  request  a 
by  law  or  regulation: 

id/or  request  for  a 
d  with  OFIA. 


20  days  of  service  of 
nt  shall  file  an 
^d  in  the  notice.  In  a 
proceeding, 

0  file  a  request  for  a 
tya  of  ser\'ice  of  the 

wer.  An  answer 
ipond  to  each 
tioQ  of  fact 
ice  and  must  admit, 
tie  party  Lacks 
)B  to  achnit  or  deny 
kct  A  statement  of 
has  the  effect  of  a 
t  fairly  meet  tha 
negation  of  fact 
ials  are  not 
'espondent  denies 
1,  that  part  must  be 
sinder  specifically 
ation  of  fact  in  the 
denied  in  the  answer 
mitted  for  purposes 
i  respondent  i«  not 
to  the  portion  of  a 
tes  the  prayer  for 
rder.  The  answer 
lative  defenses,  if 
i  respondent. 
ffect  of  failure  to 

1  respondent  to  file 
by  this  section 
irided  constitutes  a 

right  to  appear  and 
)ns  in  the  notice.  If 
filed  the 

judge,  upon  motion 
Counsel,  shall  file 
recommended 
the  findings  and  the 
notice.  Any  fieal 
Director  based  upon 
ire  to  answer  is 
der  issued  upon 

re  to  request  a 
ley  penalty 
londent  fails  to 
I  required  by  law 
vided,  the  notice  of 
ites  a  final  and 


»l«adinsa^ 
The  notice  or 
ended  or 
ly  stage  of  the 
e  of  the 

)udge.  Such  leave 
.  The  respondent 
tended  notice  within 


the  time  remaining  for  the  respondent's 
answer  to  the  origiaal  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless- (he  Director  or  administrative 
law  judge  orders  otherwise  for  good 
cause  shown. 

(b)  Amendments  to  conform  to  the- 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  tte 
parties,  they  will  be  treated  in  ail 
respects  as  if  they  had  beea  raised  in. 
the  notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  achniaistrative 
law  judge  may  allow  the  notice  or 
answer  to  be  amended  and  will  do  so 
freely  when  the  determination  of  the 
merits  of  the  action  is  served  thereby 
and  the  obfecting  party  fails  to  satisfy 
the  adkninistrative  law  judge  (hat  the 
admission  of  such  evidence  would 
unfairly  prejudice  the  party's  action  or 
defense  upon  the  merits.  The 
administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

950&ai    Failure  to  appear. 

Failure  of  a  respondent  to  appear  in 
person  at  the  hearing  or  by  a  duly 
aothorized  coonsel  constitutes  a  waiver 
of  respondent's  right  to  a  hearing  and  is 
deemed  an  admission  of  the  facts  as 
alleged  and  consent  to  the  reCef  sought 
in  thie  notice.  Without  further 
proceedings  or  notice  to  the  respondent, 
the  administrative  law  judge  shall  file 
with  the  Director  a  recommended 
decision  containing  the  findings  and  the 
relief  sought  in  the  notice. 

§509,22   ConaoUdatkHi  and  severance  o> 
actions. 

(a)  Conaolidatioa.  (1)  On  the  motion  of 
any  party,  er  on  the  administrative  law 
judge's  own  motion,  the  administrative 
law  judge  may  consolidate,  for  some  or 
all  purposes,  any  two  or  more 
proceedings,  if  each  such  proceeding 
involves  or  arises  out  of  the  same 
transaction,  occurrence  or  series  of 
transactixKis  or  occurrences,  or  involves 
at  least  one  common  respondeat  er  a 
material  common  question  of  law  or 
fact,  unless  such  consolidation  would 
cause  unreasonable  delay  or  injushce. 

(^  In  the  event  of  consolidation  under 
paragraph  (aMl^  of  (his  section, 
appropriate  adjustment  to  the 
prehearing  schedule  rnvst  be  made  to 
avoid  mnecessary  expense, 
inconvenience,  or  delay. 

(l^  Severance.  The  ufaninistraCLve  law 
judge  may,  upon  (he  Botion  of  any 


party,  sever  the  proceeding  for  separate 
resolution  of  the  matter  as  to  any 
respondent  only  if  the  administrative 
law  judge  finds  that: 

(1)  Undue  prejudice  or  injustice  to  the 
moving  party  would  result  &om  not 
severing  the  proceeding:  and 

(2)  Such  undue  prejudice  or  injustice 
would  outweigh  the  interests  of  judicial 
economy  and  expedition  in  the  complete 
and  fmal  resolution  of  the  proceeding. 

SS09.23    Motione. 

(a)  In  writing.  (1)  Except  as  otherwise 
provided  herein,  an  application  or 
request  for  an  order  or  ruling  must  be 
made  by  wrritten  motion. 

(2)  All  written  motions  must  state 
with  particularity  the  relief  sought  and 
must  be  accompanied  by  a  proposed 
order. 

(3)  No  oral  argument  may  be  held  on 
written  motions  except  as  otherwise 
directed  by  the  administrative  law 
judge.  Written  memoranda,  briefs, 
affidavits  or  other  relevant  material  or 
documents  may  be  filed  in  support  of  or 
in  opposition  to  a  motion. 

(b)  Oral  motions.  A  motion  may  be 
made  orally  on  the  record  unless  the 
administrative  law  judge  directs  that 
such  motion  be  reduced  to  writing. 

(c)  Filing  of  motions.  Motions  must  be 
filed  with  the  administrative  law  judge, 
but  upon  the  filing  of  the  recommended 
decision,  motions  must  be  filed  with  the 
Director. 

(d)  Responses.  (1)  Except  as  otherwise 
provided  herein,  within  ten  days  after 
service  of  any  written  motion,  or  within 
such  other  period  of  time  as  may  be 
established  by  the  administrative  law 
judge  or  the  Director,  any  party  may  file 
a  written  response  to  a  motion.  TTie 
administrative  law  judge  shall  not  rule 
on  any  oral  or  written  motion  before 
each  party  has  had  an  opportunity  to  file 
a  response. 

(2)  The  failure  of  a  party  to  oppose  a 
written  motion  or  an  oral  motion  made 
on  the  record  is  deemed  a  consent  by 
that  party  to  the  entry  of  an  order 
substantially  in  the  form  of  the  order 
accompanying  the  motion. 

(e)  Dilatory  motions.  Frivolous, 
dilatory  or  repetitive  motions  are 
prohibited.  The  filing  of  such  motions 
may  form  the  basis  for  sanctions. 

(f)  Dispositive  motions.  Dispositive 
motions  are  governed  by  S  S  509.29  and 
509.30  of  this  subpart. 

S  S09.24    Scope  of  document  discovery. 

(a)  Limits  on  discovery.  (1)  Parties  to 
proceedings  under  this  subpart  may 
obtain  document  discovery  through  the 
production  of  documents,  including 
writings,  drawings,  graphs,  charts, 
photographs,  recordings,  and  other  data 


compilations  from  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably 
usable  form. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  8  509.102  of  this  part 

(b)  Relevance.  Parties  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  which  has 
material  relevance  to  the  merits  of  the 
pending  action.  It  is  not  a  ground  for 
objection  that  the  information  sought 
will  be  inadmissible  at  the  hearing  if  the 
information  sought  appears  reasonably 
calculated  to  lead  to  discovery  of 
admissible  evidence.  The  request  may 
not  be  unreasonable,  oppressive, 
excessive  in  scope  or  unduly 
burdensome. 

(c)  Privileged  matter.  Privileged 
documents  are  not  discoverable. 
Privileges  include  the  attorney-client 
privilege,  work-product  privilege,  any 
government's  or  government  agency's 
deliberative-process  privilege,  and  any 
other  privileges  the  Constitution,  any 
applicable  act  of  Congress,  or  the 
principles  of  common  law  provide. 

(d)  Time  limits.  All  discovery, 
including  all  responses  to  discovery 
requests,  shall  bie  completed  at  least  20 
days  prior  to  the  date  scheduled  for  the 
commencement  of  the  hearing,  except  as 
provided  in  the  Local  Rules.  No 
exceptions  to  this  time  limit  shall  be 
permitted,  unless  the  administrative  law 
judge  finds  on  the  record  that  good 
cause  exists  for  waiving  the 
requirements  of  this  paragraph. 

§509.25    Request  for  document  discovery 
from  parties. 

(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  which  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served  llie  request 
must  identify  the  documents  to  be 
produced  either  by  individual  item  or  by 
category,  and  must  describe  eadi  item 
and  category  with  reasonable 
particularity.  Documents  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  and  shall  be 
organized  to  correspond  with  the 
categories  in  the  request. 

(b)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  documents  the  requesting 
party  may  specify  that  all  or  some  of  the 
responsive  documents  are  to  be  copied 
and  the  copies  delivered  to  the 
requesting  party.  If  copying  of  fewer 
than  250  {>ages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 


bear  the  cost  of  copying  and  shipping 
charges.  If  more  than  250  pages  of 
copying  is  requested,  the  requesting 
party  shall  pay  for  copying,  unless  the 
parties  agree  otherwise,  at  the  current 
per-page  copying  rate  imposed  by  the 
Office's  rules  at  12  CFR  part  505 
implementing  the  Freedom  of 
Information  Act  (5  US.C.  552a)  plus  the 
cost  of  shipping. 

(c)  Obligation  to  update  responses.  A 
party  who  has  responded  to  a  discovery 
request  with  a  response  that  was 
complete  when  made  is  not  required  to 
supplement  the  response  to  include 
documents  thereafter  acquired,  unless 
the  responding  party  learns  that: 

(1)  The  response  was  materially 
incorrect  when  made,  or 

(2)  The  response,  though  correct  when 
made,  is  no  longer  true  and  a  failure  to 
amend  the  response  is,  in  substance,  a 
knowing  concealment 

(d)  Motions  to  limit  discovery.  (1)  Any 
party  that  objects  to  a  discovery  request 
may,  within  ten  days  of  being  served 
with  such  request  file  a  motion  in 
accordance  with  the  provisions  of 

S  509.23  of  this  subpart  to  revoke  or 
otherwise  limit  the  request  If  an 
objection  is  made  to  only  a  portion  of  an 
item  or  category  in  a  request  the  portion 
objected  to  shall  be  specified.  Any 
objections  not  made  in  accordance  with 
this  paragraph  and  S  509.23  of  this 
subpart  are  waived. 

(2)  The  party  who  served  the  request 
that  is  the  subject  of  a  motion  to  revoke 
or  limit  may  file  a  written  response 
within  five  days  of  service  of  the  motion. 
No  other  party  may  file  a  response. 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  all  documents 
withheld  on  the  grounds  of  privilege 
must  be  reasonably  identified,  together 
with  a  statement  of  the  basis  for  the 
assertion  of  privilege. 

(f)  Motions  to  compel  production.  (1) 
If  a  party  withholds  any  documents  as 
privileged  or  fails  to  comply  fully  with  a 
discovery  request  the  requesting  party 
may,  within  ten  days  of  the  assertion  of 
privilege  or  of  the  time  the  failure  to 
comply  becomes  known  to  the 
requesting  party,  file  a  motion  in 
accordance  with  the  provisions  of 

S  509.23  of  this  subpart  for  the  issuance 
of  a  subpoena  compelling  production. 

(2)  The  peuty  who  asserted  the 
privilege  or  failed  to  comply  with  the 
request  may  file  a  written  response  to  a 
motion  to  compel  within  five  days  of 
service  of  the  motion.  No  other  party 
may  file  a  response. 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
law  judge  shall  rule  promptly  on  ail 
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motions  Hied  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
terms,  is  unreasonable,  unduly 
burdensome,  excessive  in  scope, 
repetitive  of  previous  requests  or  seeks 
to  obtain  privileged  documents,  he  or 
she  may  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upon  such  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
revoke  or  Umit  discovery  or  to  compel 
production  shall  not  be  a  basis  for 
staying  or  continuing  the  proceeding, 
unless  otherwise  ordered  by  the 
administrative  law  judge. 

(h)  Enforcing  discovery  subpoenas.  If 
the  administrative  law  judge  issues  a 
subpoena  compelling  production  of 
documents  by  a  party,  the  subpoenaing 
party  may,  in  the  event  of 
noncompliance  and  to  the  extent 
authorized  by  appUcable  law,  apply  to 
any  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  subpoena.  A  party's  right  to 
seek  court  enforcement  of  a  subpoena 
shall  not  in  any  manner  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  against  a  party 
who  fails  to  produce  subpoenaed 
documents. 

S  5C9.26    Document  sut>po«nas  to 
nonpartl**. 

(a)  General  rules.  (1)  Any  party  may 
apply  to  the  administrative  law  judge  for 
the  issuance  of  a  document  discovery 
subpoena  addressed  to  any  person  who 
is  not  a  party  to  the  proceeding.  The 
application  must  contain  a  proposed 
document  subpoena  and  a  brief 
statement  showing  the  general 
relevance  and  reasonableness  of  the 
scope  of  documents  sought.  The 
subpoenaing  party  shall  specify  a 
reasonable  time,  place,  and  manner  for 
making  production  in  response  to  the 
docimient  subpoena. 

(2)  A  party  shall  only  apply  for  a 
document  subpoena  under  this  section 
within  the  time  period  during  which 
such  party  could  serve  a  discovery 
request  under  9  509.24(d)  of  this  subpart. 
The  party  obtaining  the  document 
subpoena  is  responsible  for  serving  it  on 
the  subpoenaed  person  and  for  serving 
copies  on  all  parties.  Document 
subpoenas  may  be  served  in  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia,  or  as 
otherwise  provided  by  law. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  document  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 


imreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  such 
conditions  as  may  be  consistent  with  the 
Uniform  Rules. 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  document  subpoena 

is  directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
document  subpoena  must  be  filed  on  the 
same  basis,  including  the  assertion  of 
privilege,  upon  which  a  party  could 
object  to  a  discovery  request  under 
S  509.25(d]  of  this  subpart,  and  during 
the  same  time  limits  during  which  such 
an  objection  could  be  filed. 

(c)  Enforcing  document  subpoenas.  If 
a  subpoenaed  person  fails  to  comply 
with  any  subpoena  issued  pursuant  to 
this  section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
docimient  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may. 
to  the  extent  authorized  by  applicable 
law.  apply  to  an  appropriate  United 
States  district  court  for  an  order 
requiring  compliance  with  so  much  of 
the  document  subpoena  as  the 
administrative  law  judge  has  not 
quashed  or  modiHed.  A  party's  right  to 
seek  court  enforcement  of  a  document 
subpoena  shall  in  no  way  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
induces  a  failure  to  comply  with 
subpoenas  issued  under  this  section. 

§509.27    Deposition  of  wttftMS  unavailabto 
for  hearing. 

(a)  General  rules.  (1)  If  a  witness  will 
not  be  available  for  the  hearing,  a  party 
may  apply  in  accordance  with  the 
procedures  set  forth  in  paragraph  (a)(2) 
of  this  section,  to  the  administrative  law 
judge  for  the  issuance  of  a  subpoena, 
including  a  subpoena  duces  tecum, 
requiring  the  attendance  of  the  witness 
at  a  deposition.  The  administrative  law 
judge  may  issue  a  deposition  subpoena 
under  this  section  upon  showing  that: 

(i)  The  witness  will  be  unable  to 
attend  or  may  be  prevented  from 
attending  the  hearing  because  of  age, 
sickness  or  infirmity,  or  will  otherwise 
be  unavailable; 

(ii)  The  witness'  unavailability  was 
not  prociu«d  or  caused  by  the 
subpoenaing  party; 

(iii)  The  testimony  is  reasonably 
expected  to  be  material;  and 


(iv)  Taking  the  deposition  will  not 
result  in  any  undue  burden  to  any  other 
party  and  will  not  cause  undue  delay  of 
the  proceeding. 

(2)  The  application  must  contain  a 
proposed  deposition  subpoena  and  a 
brief  statement  of  the  reasons  for  the 
issuance  of  the  subpoena.  The  subpoena 
must  name  the  witness  whose 
deposition  is  to  be  taken  and  specify  the 
time  and  place  for  taking  the  deposition. 
A  deposition  subpoena  may  require  the 
witness  to  be  deposed  at  any  place 
within  the  country  in  which  that  witness 
resides  or  has  a  regular  place  of 
employment  or  such  other  convenient 
place  as  the  administrative  law  judge 
shall  fix. 

(3)  Any  requested  subpoena  that  sets 
forth  a  valid  basis  for  its  issuance  must 
be  prompUy  issued,  unless  the 
administrative  law  judge  on  his  or  her 
own  motion,  requires  a  written  response 
or  requires  attendance  at  a  conference 
concerning  whether  the  requested 
subpoena  should  be  issued. 

(4)  The  party  obtaining  a  deposition 
subpoena  is  responsible  for  serving  it  on 
the  witness  and  for  serving  copies  on  all 
parties.  Unless  the  administrative  law 
judge  orders  otherwise,  no  deposition 
under  this  section  shall  be  taken  on 
fewer  than  ten  days'  notice  to  the 
witness  and  all  parties.  Deposition 
subpoenas  may  be  served  in  any  state, 
territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of 
Columbia,  or  as  otherwise  permitted  by 
law. 

(b)  Objections  to  deposition 
subpoenas.  (1)  The  witness  and  any 
party  who  has  not  had  an  opportunity  to 
oppose  a  deposition  subpoena  issued 
under  this  section  may  file  a  motion 
with  the  administrative  law  judge  to 
quash  or  modify  the  subpoena  prior  to 
the  time  for  compliance  specified  in  the 
subpoena,  but  not  more  than  ten  days 
after  service  of  the  subpoena. 

(2)  A  statement  of  the  basis  for  the 
motion  to  quash  or  modify  a  subpoena 
issued  under  this  section  must 
accompany  the  motion.  The  motion  must 
be  served  on  all  parties. 

(c)  Procedure  upon  deposition.  (1) 
Each  witness  testifying  pursuant  to  a 
deposition  subpoena  must  be  duly 
sworn,  and  each  party  shall  have  the 
right  to  examine  the  witness.  Objections 
to  questions  or  doounents  must  be  in 
short  form,  stating  the  grounds  for  the 
objection.  Failure  to  object  to  questions 
or  documents  is  not  deemed  a  waiver 
except  where  the  ground  for  the 
objection  might  have  been  avoided  if  the 
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objection  had  been  timely  pre 
questions,  answers,  and  ob|e< 
be  recorded. 

(2)  Any  party  may  move  be 
adininistrative  law  judge  for  < 
compelling  the  witness  to  ana 
questions  the  witness  has  refi 
answer  or  submit  any  evident 
witness  has  refused  to  submit 
deposition. 

(3)  The  deposition  must  be 
by  the  witness,  unless  the  pai 
the  witness,  by  stipulation,  hi 
the  signing,  or  the  witness  is  J 
be  found,  or  has  refused  to  sij 
deposition  is  not  subscribed  I 
witness,  the  court  reporter  tal 
deposition  shall  certify  that  tl 
transcript  is  a  true  and  compi 
transcript  of  the  deposition. 

(d)  Enforcing  subpoenas.  If 
subpoenaed  person  fails  to  c( 
any  order  of  the  administratis 
judge  which  directs  complian 
or  any  portion  of  a  depositior 
under  paragraph  (b)  or  (c)(2) 
,  section,  the  subpoenaing  part 
aggrieved  party  may,  to  the  e 
authorized  by  applicable  law 
an  appropriate  United  States 
court  for  an  order  requiring  o 
with  the  portions  of  the  8ubp< 
the  administrative  law  judge 
ordered  enforced.  A  party's  r 
court  enforcement  of  a  depos 
subpoena  in  no  way  limits  thi 
that  may  be  imposed  by  the 
administrative  law  judge  on  i 
fails  to  comply  with  or  procuj 
to  comply  with,  a  subpoena  ii 
under  this  section. 

S  509.28    Intertocutory  review. 

(a)  General  rule.  The  Direc 
review  a  ruling  of  the  admini 
judge  prior  to  the  certificatioi 
record  to  the  Director  only  in 
accordance  with  the  procedu 
forth  in  this  section  and  9  50( 
subpart. 

(b)  Scope  of  review.  The  Di 
exercise  interlocutory  review 
of  the  administrative  law  jud 
Director  finds  that: 

(1)  The  ruling  involves  a  cc 
question  of  law  or  policy  as  t 
substantial  groimds  exist  for 
difference  of  opinion; 

(2)  Immediate  review  of  th( 
may  materially  advance  the  i 
termination  of  the  proceeding 

(3)  Subsequent  modificatio 
ruling  at  the  conclusion  of  thi 
proceeding  would  be  an  inad 
remedy:  or 

(4)  Subsequent  modificatio 
ruling  would  cause  unusual  6 
expense. 
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iressive,  excessive  in 
lurdensome,  he  or  she 
e  the  subpoena  or  may 
led  form  upon  such 
be  consistent  with  the 

losA  or  modify.  (1)  Any 
document  subpoena 
e  a  motion  to  quash  or 
3ena,  accompanied  by 
basis  for  quashing  or 
poena.  The  movant 
tion  on  all  parties,  and 
pond  to  such  motion 
'  service  of  the  motion, 
to  quash  or  modify  a 
la  must  be  filed  on  the 
ling  the  assertion  of 
lich  a  party  could 
ery  request  under 
subpart  and  during 
its  during  which  such 
I  be  filed. 

cumeni  subpoenas.  If 
son  fails  to  comply 
a  issued  pursuant  to 
'  order  of  the 

V  judge  which  directs 
ill  or  any  portion  of  a 
la,  the  subpoenaing 

aggrieved  party  may, 
Drized  by  applicable 
ppropriate  United 
rt  for  an  order 
ice  with  so  much  of 
poena  as  the 

V  judge  has  not 

ed.  A  party's  right  to 
tment  of  a  document 
no  way  limit  the 
yr  be  imposed  by  the 
tr  judge  on  a  party  who 
o  comply  with 
under  this  section. 

m  of  wttTMM  unavailabto 

8.  (1)  If  a  witness  will 
)r  the  hearing,  a  party 
rdance  with  the 
th  in  paragraph  (a](2] 
the  administrative  law 
ince  of  a  subpoena, 
3na  duces  tecum, 
tdance  of  the  witness 
le  administrative  law 
deposition  subpoena 
upon  showing  that: 
will  be  unable  to 
srevented  from 
ing  because  of  age, 
ity,  or  will  otherwise 

unavailability  was 
lused  by  the 
r, 

ny  is  reasonably 
iterial;  and 


(iv)  Taking  the  deposition  will  not 
result  in  any  undue  burden  to  any  other 
party  and  will  not  cause  undue  delay  of 
the  proceeding. 

(2]  The  application  must  contain  a 
proposed  deposition  subpoena  and  a 
brief  statement  of  the  reasons  for  the 
issuance  of  the  subpoena.  The  subpoena 
must  name  the  witness  whose 
deposition  is  to  be  taken  and  specify  the 
time  and  place  for  taking  the  deposition. 
A  deposition  subpoena  may  require  the 
witness  to  be  deposed  at  any  place 
within  the  country  in  which  that  witness 
resides  or  has  a  regular  place  of 
employment  or  such  other  convenient 
place  as  the  administrative  law  judge 
shall  fix. 

(3)  Any  requested  subpoena  that  sets 
forth  a  valid  basis  for  its  issuance  must 
be  promptly  issued,  unless  the 
administrative  law  judge  on  his  or  her 
own  motion,  requires  a  written  response 
or  requires  attendance  at  a  conference 
concerning  whether  the  requested 
subpoena  should  be  issued. 

(4]  The  party  obtaining  a  deposition 
subpoena  is  responsible  for  serving  it  on 
the  witness  and  for  serving  copies  on  all 
parties.  Unless  the  administrative  law 
judge  orders  otherwise,  no  deposition 
under  this  section  shall  be  taken  on 
fewer  than  ten  days'  notice  to  the 
witness  and  all  parties.  Deposition 
subpoenas  may  be  served  in  any  state, 
territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of 
Columbia,  or  as  otherwise  permitted  by 
law. 

(b)  Objections  to  deposition 
subpoenas.  (1)  The  witness  and  any 
party  who  has  not  had  an  opportunity  to 
oppose  a  deposition  subpoena  issued 
under  this  section  may  file  a  motion 
with  the  administrative  law  judge  to 
quash  or  modify  the  subpoena  prior  to 
the  time  for  compliance  specified  In  the 
subpoena,  but  not  more  than  ten  days 
after  service  of  the  subpoena. 

(2)  A  statement  of  the  basis  for  the 
motion  to  quash  or  modify  a  subpoena 
issued  under  this  section  must 
accompany  the  motion.  The  motion  must 
be  served  on  all  parties. 

(c)  Procedure  upon  deposition.  (1) 
Each  witness  testifying  pursuant  to  a 
deposition  subpoena  must  be  duly 
sworn,  and  each  party  shall  have  the 
right  to  examine  the  witness.  Objections 
to  questions  or  documents  must  be  in 
short  form,  stating  the  grounds  for  the 
objection.  Failure  to  object  to  questions 
or  documents  is  not  deemed  a  waiver 
except  where  the  ground  for  the 
objection  might  have  been  avoided  if  the 


objection  had  been  timely  presented.  All 
questions,  answers,  and  objections  must 
be  recorded. 

(2)  Any  party  may  move  before  the 
adbninistrative  law  judge  for  an  order 
conpelling  the  witness  to  answer  any 
questions  the  witness  has  refused  to 
answer  or  submit  any  evidence  the 
witness  hat  refused  to  submit  during  the 
deposition. 

(3)  The  deposition  must  be  subscribed 
by  the  witness,  unless  the  parties  and 
the  witness,  by  stipulation,  have  waived 
the  signing,  or  the  witness  is  ill  cannot 
be  found,  or  has  refused  to  sign.  If  the 
deposition  is  not  subscribed  by  the 
witness,  the  court  reporter  taking  the 
deposition  shall  certify  that  the 
transcript  is  a  true  and  complete 
transcript  of  the  deposition. 

(d)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  order  of  the  administrative  law 
judge  which  directs  compliance  with  all 
or  any  portion  of  a  deposition  subpoena 
under  paragraph  (b)  or  (c)(2)  of  this 
,  section,  the  subpoenaing  party  or  other 
aggrieved  party  may,  to  the  extent 
authorized  by  applicable  law,  apply  to 
an  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  the  portions  of  the  subpoena  that 
the  administrative  law  judge  has 
ordered  enforced.  A  party's  right  to  seek 
court  enforcement  of  a  deposition 
subpoena  in  no  way  limits  the  sanctions 
that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
fails  to  comply  with  or  procures  a  failure 
to  comply  with,  a  subpoena  issued 
under  this  section. 

S  S09.28    Intariocutory  rtvlmv. 

(a)  General  rule.  The  Director  may 
review  a  ruling  of  the  administrative  law 
judge  prior  to  the  certification  ofthe 
record  to  the  Director  only  in 
accordance  with  the  procedures  set 
forth  in  this  section  and  9  509.23  of  this 
subpart. 

(b)  Scope  of  review.  The  Director  may 
exercise  interlocutory  review  of  a  ruling 
of  the  administrative  law  judge  if  the 
Director  finds  that: 

(1)  The  ruling  involves  a  controlling 
question  of  law  or  poUcy  as  to  which 
substantial  grounds  exist  for  a 
difference  of  opinion: 

(2)  Immediate  review  of  the  ruling 
may  materially  advance  the  ultimate 
termination  of  the  proceeding: 

(3)  Subsequent  modification  of  the 
ruling  at  the  conclusion  of  the 
proceeding  would  be  an  inadequate 
remedy:  or 

(4)  Subsequent  modification  of  the 
ruling  would  cause  unusual  delay  or 
expense. 


(c)  Procedure.  Any  request  for 
interlocutory  review  shall  be  filed  by  a 
party  with  the  administrative  law  judge 
within  ten  days  of  his  or  her  ruling  and 
shall  otherwise  comply  with  i  509.23  of 
this  subpart.  Any  party  may  file  a 
response  to  a  request  for  interlocutory 
review  in  accordance  with  S  509.23(d)  of 
this  subpart.  Upon  the  expiration  of  the 
time  for  filing  all  responses,  the 
administrative  law  judge  shall  refer  the 
matter  to  the  Director  for  final 
disposition. 

(d)  Suspension  of  proceeding.  Neither 
a  request  for  interlocutory  review  nor 
any  disposition  of  such  a  request  by  the 
Director  under  this  section  suspends  or 
stays  the  proceeding  unless  otherwise 
ordered  by  the  administrative  law  judge 
or  the  Director. 

§50t,2«    Summary  dtopoaltton. 

(a)  In  general.  The  administrative  law 
judge  shall  recommend  that  the  Director 
issue  a  final  order  granting  a  motion  for 
summary  disposition  if  the  undisputed 
pleaded  facts,  admissions,  affidavits, 
stipulations,  documentary  evidence, 
matters  as  to  which  official  notice  may 
be  taken,  and  any  other  evidentiary 
materials  properly  submitted  in 
connection  with  a  motion  for  summary 
disposition  show  that 

(1)  There  is  no  genuine  issue  as  to  any 
material  fact  and 

(2)  The  moving  party  is  entitled  to  a 
decision  in  its  favor  as  a  matter  of  law. 

(b)  Biting  of  motions  and  responses. 
(1)  Any  party  who  believes  that  there  is 
no  genuine  issue  of  material  fact  to  be 
determined  and  that  he  or  she  is  entitled 
to  a  decision  as  a  matter  of  law  may 
move  at  any  time  for  summary 
disposition  in  its  favor  of  all  or  any  part 
of  the  proceeding.  Any  party,  within  20 
days  after  service  of  such  a  motion,  or 
within  such  time  period  as  allowed  by 
the  administrative  law  judge,  may  file  a 
response  to  such  motion. 

(2)  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 
the  material  facts  as  to  which  the 
moving  party  contends  there  is  no 
genuine  issue.  Such  motion  must  be 
supported  by  documentary  evidence, 
which  may  take  the  form  of  admissions 
in  pleadings,  stipulations,  depositions, 
investigatory  depositions,  transcripts, 
affidavits  and  any  other  evidentiary 
materials  that  the  moving  party 
contends  support  his  or  her  position, 
llie  motion  must  also  be  accompanied 
by  a  brief  containing  the  points  and 
authorities  in  support  of  the  contention 
of  the  moving  party.  Any  party  opposing 
a  motion  for  summary  disposition  must 
file  a  statement  setting  forth  those 
material  facts  as  to  which  he  or  she 
contends  a  genuine  dispute  exists.  Such 


opposition  must  be  supported  by 
evidence  of  the  same  type  as  that 
submitted  with  the  motion  for  summary 
disposition  and  a  brief  containing  the 
points  and  authorities  in  support  of  the 
contention  that  summary  disposition 
would  be  inappropriate. 

(c)  Hearing  on  motion.  At  the  request 
of  any  party  or  on  his  or  her  own 
motion,  the  administrative  law  judge 
may  hear  oral  argument  on  the  motion 
for  summary  disposition. 

(d)  Decision  on  motion.  Following 
receipt  of  a  motion  for  summary 
disposition  and  all  responses  thereto, 
the  administrative  law  judge  shall 
determine  whether  the  moving  party  is 
entitied  to  summary  disposition.  If  die 
administrative  law  judge  determines 
that  summary  disposition  is  warranted, 
the  administrative  law  judge  shall 
submit  a  recommended  decision  to  that 
effect  to  the  Director.  If  the 
administrative  law  judge  finds  that  no 
party  is  entitled  to  summary  disposition, 
he  or  she  shall  make  a  ruling  denying 
the  motion. 

S  509.30    PartM  Mimmanr  diapoeraon. 

If  the  administrative  law  judge 
determines  that  a  party  is  entitled  to 
summary  disposition  as  to  certain 
claims  only,  he  or  she  shall  defer 
submitting  a  recommended  decision  as 
to  those  claims.  A  hearing  on  the 
remaining  issues  must  be  ordered.  Those 
claims  for  which  the  administrative  law 
judge  has  determined  that  summary 
disposition  is  warranted  will  be 
addressed  in  the  recommended  decision 
filed  at  the  conclusion  of  the  hearing. 

{  509.31    Schedunng  and  preheartng 
confeftnc— . 

(a)  Scheduling  conference.  Within  30 
days  of  service  of  the  notice  or  order 
commencing  a  proceeding  or  such  other 
time  as  parties  may  agree,  the 
administrative  law  judge  shall  direct 
counsel  for  all  parties  to  meet  with  him 
or  her  in  person  at  a  specified  time  and 
place  prior  to  the  hearing  or  to  confer  by 
telephone  for  the  purpose  of  scheduling 
the  course  and  conduct  of  the 
proceeding.  This  meeting  or  telephone 
conference  is  called  a  "scheduling 
conference."  The  identification  of 
potential  witnesses,  the  time  for  and 
manner  of  discovery,  and  the  exchange 
of  any  prehearing  materials  including 
witness  lists,  statements  of  issues, 
stipulations,  exhibits  and  any  other 
materials  may  also  be  determined  at  the 
scheduling  conference. 

(b)  Prehearing  conferences.  The 
administrative  law  judge  may.  in 
addition  to  the  scheduling  conference, 
on  his  or  her  own  motion  or  at  the 
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request  of  any  party,  direct  counsel  for 
the  parties  to  meet  with  him  or  her  (in 
person  or  by  telephone)  at  a  prehearing 
conference  to  address  any  or  all  of  the 
following: 

(1)  Simplification  and  clarification  of 
the  issues; 

(2]  Stipulations,  admissions  of  fact, 
and  the  contents,  authenticity  and 
admissibility  into  evidence  of 
documents; 

(3]  Matters  of  which  office  notice  may 
be  taken; 

(4)  Limitation  of  the  number  of 
witnesses; 

(5)  Summary  disposition  of  any  or  all 
issues; 

(6]  Resolution  of  discovery  issues  or 

disputes; 
(7)  Amendments  to  pleadings;  and 
(8]  Such  other  matters  as  may  aid  in 

the  orderly  disposition  of  the 

proceeding. 

(c)  Transcript.  The  administrative  law 
judge,  in  his  or  her  discretion,  may 
require  that  a  scheduling  or  prehearing 
conference  be  recorded  by  a  court 
reporter.  A  transcript  of  the  conference 
and  any  materials  filed,  including 
orders,  becomes  part  of  the  record  of  the 
proceeding.  A  party  may  obtain  a  copy 
of  the  transcript  at  its  expense. 

(d)  Scheduling  or  prehearing  orders. 
At  or  within  a  reasonable  time  following 
the  conclusion  of  the  scheduling 
conference  or  any  prehearing 
conference,  the  administrative  law  judge 
shall  serve  on  each  party  an  order 
setting  forth  any  agreements  reached 
and  any  procedural  determinations 
made. 

§  509.32    Prehearing  submissions. 

(a)  Within  the  time  set  by  the 
administrative  law  judge,  but  in  no  case 
later  than  14  days  before  the  start  of  the 
hearing,  each  party  shall  serve  on  every 
other  party,  his  or  her 

(1)  Prehearing  statement; 

(2)  Final  list  of  witnesses  to  be  called 
to  testify  at  the  hearing,  including  name 
and  address  of  each  witness  and  a  short 
summary  of  the  expected  testimony  of 
each  witness; 

(3)  List  of  the  exhibits  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit;  and 

(4)  Stipulations  of  fact,  if  any. 

(b)  Effect  of  failure  to  comply.  No 
witness  may  testify  and  no  exhibits  may 
be  introduced  at  the  hearing  if  such 
witness  or  exhibit  is  not  listed  in  the 
prehearing  submissions  pursuant  to 
paragraph  (a)  of  this  section,  except  for 
good  cause  shown. 

{509.33    Public  hearings. 

(a)  General  rule.  All  hearings  shall  be 
open  to  the  public  unless  the  Office,  in 


its  discretion,  determines  that  holding 
an  open  hearing  would  be  contrary  to 
the  public  interest.  Within  20  days  of 
service  of  the  notice  or,  in  the  case  of 
change-in-control  proceedings  imder 
section  70)(4)  of  the  FDIA  (12  U.S.C. 
1817(j](4)),  within  20  days  from  service 
of  the  hearing  order,  any  respondent 
may  Hie  with  the  Director  a  request  for  a 
private  hearing,  and  any  party  may  file  a 
pleading  in  reply  to  such  a  request.  Such 
requests  and  replies  are  governed  by 
§  509.23  of  this  subpart.  Failure  to  file  a 
request  or  a  reply  is  deemed  a  waiver  of 
any  objections  regarding  whether  the 
hearing  will  be  public  or  private, 
(b)  Filing  document  under  seal. 
Enforcement  Counsel,  in  his  or  her 
discretion,  may  tile  any  document  or 
part  of  a  document  under  seal  if 
disclosure  of  the  document  would  be 
contrary  to  the  public  interest.  The 
administrative  law  judge  shall  take  all 
appropriate  steps  to  preserve  the 
contidentiality  of  such  documents  or 
parts  thereof,  including  closing  portions 
of  the  hearing  to  the  public. 

§  509.34    Hearing  subpoenas. 

(a)  Issuance.  (1]  Upon  appHcation  of  a 
party  showing  general  relevance  and 
reasonableness  of  scope  of  the 
testimony  or  other  evidence  sought  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecum 
requiring  the  attendance  of  a  witness  at 
the  hearing  or  the  production  of 
documentary  or  physical  evidence  at 
such  hearing.  The  application  for  a 
hearing  subpoena  must  also  contain  a 
proposed  subpoena  specifying  the 
attendance  of  a  witness  or  the 
production  of  evidence  &om  any  state, 
territory,  or  possession  of  the  United 
States,  the  District  of  Columbia  or  as 
otherwise  provided  by  law  at  any 
designated  place  where  the  hearing  is 
being  conducted. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  The  party 
making  the  application  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other  party 
to  the  proceeding.  During  a  hearing,  such 
applications  may  be  made  orally  on  the 
record  before  the  administrative  law 
judge. 

(3)  The  administrative  law  judge  shall 
promptiy  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 


issue  it  in  a  modified  form  upon  any 
conditions  consistent  with  this  subpart. 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  hearing  subpoena  is 
directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2]  Any  motion  to  quash  or  modify  a 
hearing  subpoena  must  be  filed  prior  to 
the  time  specified  in  the  subpoena  for 
compliance,  but  not  more  than  ten  days 
after  the  date  of  service  of  the  subpoena 
upon  the  movant. 

(c)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  subpoena  issued  pursuant  to  this 
section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may 
seek  enforcement  of  the  subpoena 
pursuant  to  section  S  509.26(c)  of  this 
subpart. 

§  509.35    Conduct  of  hearings. 

(a)  General  rules.  (1)  Hearings  shall 
be  conducted  so  as  to  provide  a  fair  and 
expeditious  presentation  of  the  relevant 
disputed  issues.  Each  party  has  the  right 
to  present  its  case  or  defense  by  oral 
and  documentary  evidence  and  to 
conduct  such  cross  examination  as  may 
be  required  for  full  disclosure  of  the 
facts. 

(2)  Order  of  hearing.  Enforcement 
Counsel  shall  present  its  case-in-chief 
tirst.  unless  otherwise  ordered  by  the 
administrative  law  judge,  or  unless 
otherwise  expressly  specified  by  law  or 
regulation.  Enforcement  Counsel  shall 
be  the  first  party  to  present  an  opening 
statement  and  a  closing  statement,  and 
may  make  a  rebuttal  statement  after  the 
respondent's  closing  statement.  If  there 
are  multiple  respondents,  respondents 
may  agree  among  themselves  as  to  their 
order  of  presentation  of  their  cases,  but 
if  they  do  not  agree  the  administrative 
law  judge  shall  fix  the  order. 

(3)  Stipulations.  Unless  the 
administrative  law  judge  directs 
otherwise,  all  stipulations  of  fact  and 
law  previously  agreed  upon  by  the 
parties,  and  all  documents,  the 
admissibility  of  which  have  been ' 
previously  stipulated,  will  be  admitted 
into  evidence  upon  conunencement  of 
the  hearing. 

(b)  Transcript  The  hearing  must  be 
recorded  and  transcribed.  The  transcript 
shall  be  made  availhble  to  any  party 
upon  payment  of  the  cost  thereof  The 
administrative  law  judge  shall  have 
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authority  to  order  the  record  c 
either  upon  motion  to  correct, 
stipulation  of  the  parties,  or  fo 
notice  to  the  parties  upon  the 
administrative  law  judge's  ow 
The  administrative  law  judge  i 
notice  upon  all  parties  that  the 
transcript,  together  with  all  he 
exhibits  and  exhibits  introduc 
admitted  into  evidence  at  the  \ 
has  been  Hied. 

9S09J6    EvIdwKe. 

(a)  Admissibility.  (1)  Except 
otherwise  set  forth  in  this  sect 
relevant  material,  and  reUabl 
that  is  not  unduly  repetitive  is 
admissible  to  the  fullest  exten 
authorized  by  the  APA  and  ot 
applicable  law. 

(2)  Evidence  that  would  be  i 
under  the  Federal  Rules  of  Evj 
admissible  in  a  proceeding  co: 
pursuant  to  this  subpart 

(3)  Evidence  that  would  be 
inadmissible  under  the  Federt 
Evidence  may  not  deemed  or  i 
inadmissible  in  a  proceeding  ( 
pursuant  to  this  subpart  if  sue 
is  relevant  material  reliable  i 
unduly  repetitive. 

(b)  Official  notice.  (1)  Offici 
may  be  taken  of  any  material 
may  be  judicially  noticed  by  c 
States  district  court  and  any  r 
information  in  the  official  pub 
of  any  Federal  or  state  govern 
agency. 

(2)  All  matters  officially  not 
the  administrative  law  judge  ( 
shall  appear  on  the  record. 

(3)  If  official  notice  is  reque 
taken  of  any  material  fact  the 
upon  timely  request  shall  be  i 
an  opportunity  to  object 

(c)  Documents.  (1)  A  duplic 
a  dociiment  is  admissible  to  tl 
extent  as  the  original,  unless  i 
issue  is  raised  as  to  whether  t 
in  some  material  respect  not  i 
legible  copy  of  the  original 

(2)  Subject  to  the  requireme 
paragraph  (a)  of  this  section,  i 
document  including  a  report  i 
examination,  supervisory  acti 
inspection  or  visitation,  prepe 
appropriate  Office  or  state  rej 
agency,  is  admissible  either  v 
without  a  sponsoring  witness 

(3)  Witnesses  may  use  exis 
newly  created  charts,  exhibit 
calendars,  calculations,  outlir 
graphic  material  to  summariz 
illustrate,  or  simplify  the  pres 
testimony.  Such  materials  ma 
to  the  administrative  law  judj 
discretion,  be  used  with  or  wj 
being  admitted  into  evidence. 
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issue  it  in  a  modifled  form  upon  any 
conditions  consistent  with  this  subpart. 

(b)  Motion  to  quash  or  modify.  (1)  Any 
person  to  whom  a  hearing  subpoena  is 
directed  may  file  a  motion  to  quash  or 
modify  such  subpoena,  accompanied  by 
a  statement  of  the  basis  for  quashing  or 
modifying  the  subpoena.  The  movant 
shall  serve  the  motion  on  all  parties,  and 
any  party  may  respond  to  such  motion 
within  ten  days  of  service  of  the  motion. 

(2)  Any  motion  to  quash  or  modify  a 
hearing  subpoena  must  be  filed  prior  to 
the  time  specified  in  the  subpoena  for 
compliance,  but  not  more  than  ten  days 
after  the  date  of  service  of  the  subpoena 
upon  the  movant. 

(c)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  subpoena  issued  pursuant  to  this 
section  or  any  order  of  the 
administrative  law  judge  which  directs 
compliance  with  all  or  any  portion  of  a 
document  subpoena,  the  subpoenaing 
party  or  any  other  aggrieved  party  may 
seek  enforcement  of  the  subpoena 
pursuant  to  section  S  50g.26(c]  of  this 
subpart. 

S  509.35    Conduct  of  hMfing*. 

(a)  General  rules.  (1)  Hearings  shall 
be  conducted  so  as  to  provide  a  fair  and 
expeditious  presentation  of  the  relevant 
disputed  issues.  Bach  party  has  the  right 
to  present  its  case  or  defense  by  oral 
and  documentary  evidence  and  to 
conduct  such  cross  examination  as  may 
be  required  for  full  disclosure  of  the 
facts. 

(2)  Order  of  hearing.  Enforcement 
Counsel  shall  present  its  case-in-chief 
first,  unless  otherwise  ordered  by  the 
administrative  law  judge,  or  unless 
otherwise  expressly  specified  by  law  or 
regulation.  Enforcement  Counsel  shall 
be  the  first  party  to  present  an  opening 
statement  and  a  closing  statement,  and 
may  make  a  rebuttal  statement  after  the 
respondent's  closing  statement.  If  there 
are  multiple  respondents,  respondents 
may  agree  among  themselves  as  to  their 
order  of  presentation  of  their  cases,  but 
if  they  do  not  agree  the  administrative 
law  judge  shall  fix  the  order. 

(3]  Stipulations.  Unless  the 
administrative  law  judge  directs 
otherwise,  all  stipulations  of  fact  and 
law  previously  agreed  upon  by  the 
parties,  and  all  documents,  the 
admissibility  of  which  have  been* 
previously  stipidated,  will  be  admitted 
into  evidence  upon  commencement  of 
the  hearing. 

(b)  Transcript  The  hearing  must  be 
recorded  and  transcribed.  The  transcript 
shall  be  made  available  to  any  party 
upon  payment  of  the  cost  thereof.  The 
administrative  law  judge  shall  have 


authority  to  order  the  record  corrected, 
either  upon  motion  to  correct  upon 
stipulation  of  the  parties,  or  following 
notice  to  the  parties  upon  the 
administrative  law  judge's  own  motion. 
The  administrative  law  judge  shall  serve 
notice  upon  all  parties  that  the  certified 
transcript,  togedier  with  all  hearing 
exhibits  and  exhibits  introduced  but  not 
admitted  into  evidence  at  the  hearing, 
has  been  filed. 

SS09J6    Evtdwto*. 

(a)  Admissibility.  (1)  Except  as  is 
otherwise  set  forth  in  this  section, 
relevant,  material,  and  reliable  evidence 
that  is  not  unduly  repetitive  is 
admissible  to  the  fullest  extent 
authorized  by  the  APA  and  other 
applicable  law. 

(2)  Evidence  that  would  be  admissible 
under  the  Federal  Rules  of  Evidence  is 
admissible  in  a  proceeding  conducted 
pursuant  to  this  subpart 

(3)  Evidence  that  would  be 
ina(hnissible  under  the  Federal  Rules  of 
Evidence  may  not  deemed  or  ruled  to  be 
inadmissible  in  a  proceeding  conducted 
pursuant  to  this  subpart  if  such  evidence 
is  relevant  material,  reliable  and  not 
imduly  repetitive. 

(b)  Official  notice.  (1)  Official  notice 
may  be  taken  of  any  material  fact  which 
may  be  judicially  noticed  by  a  United 
States  district  court  and  any  material 
information  in  the  official  public  records 
of  any  Federal  or  state  government 
agency. 

(2)  All  matters  officially  noticed  by 
the  administrative  law  judge  or  Director 
shall  appear  on  the  record. 

(3)  If  official  notice  is  requested  or 
taken  of  any  material  fact  the  parties, 
upon  timely  request,  shall  be  afforded 
an  opportunity  to  object 

(c)  Documents.  [1]  A  duphcate  copy  of 
a  document  is  admissible  to  the  same 
extent  as  the  original,  unless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  copy  of  the  original 

(2)  Subject  to  the  requirements  of 
paragraph  (a)  of  this  section,  any 
document  including  a  report  of 
examination,  supervisory  activity, 
inspection  or  visitation,  prepared  by  the 
appropriate  Office  or  state  regulatory 
agency,  is  admissible  either  with  or 
without  a  sponsoring  witness. 

(3)  Witnesses  may  use  existing  or 
newly  created  charts,  exhibits, 
calendars,  calculations,  outlines  or  other 
graphic  material  to  summarize, 
illustrate,  or  simpUfy  the  presentation  of 
testimony.  Such  materials  may,  subject 
to  the  administrative  law  judge's 
discretion,  be  used  with  or  without 
being  admitted  into  evidence. 


(d)  Objections.  (1)  Objections  to  the 

admissibility  of  evidence  must  be  timely 
made  and  rulings  on  all  objections  must 
appear  on  the  record. 

(2)  When  an  objection  to  a  question  or 
linie  of  questioning  propounded  to  a 
witness  is  sustained,  the  examining 
counsel  may  make  a  specific  proffer  on 
the  record  of  what  he  or  she  expected  to 
prove  by  the  expected  testimony  of  the 
witness,  either  by  representation  of 
counsel  or  by  direct  interrogation  of  the 
witness. 

(3)  The  administrative  law  judge  shall 
retain  rejected  exhibits,  adequately 
marked  for  identification,  for  the  record, 
and  transmit  such  exhibits  to  the 
Director. 

(4]  Failure  to  object  to  admission  of 
evidence  or  to  any  ruling  constitutes  a 
waiver  of  the  objection. 

(e)  Stipulations.  The  parties  may 
stipulate  as  to  any  relevant  matters  of 
fact  or  the  authentication  of  any 
relevant  documents.  Such  stipulations 
must  be  received  in  evidence  at  a 
hearing,  and  are  binding  on  the  parties 
with  respect  to  the  matters  therein 
stipulated. 

(f)  Depositions  of  unavailable 
witnesses.  (1)  If  a  witness  is  unavailable 
to  testify  at  a  hearing,  and  that  witness 
has  testified  in  a  deposition  to  which  all 
parties  in  a  proceeding  had  notice  and 
an  opportunity  to  participate,  a  party 
may  offer  as  evidence  all  or  any  part  of 
the  transcript  of  the  deposition, 
including  deposition  exhibits,  if  any. 

(2)  Such  deposition  transcript  is 
admissible  to  the  same  extent  that 
testimony  would  have  been  admissible 
had  that  person  testified  at  the  hearing, 
provided  that  if  a  witness  refused  to 
answer  proper  questions  during  the 
depositions,  the  administrative  law 
Judge  may,  on  that  basis,  limit  the 
admissibility  of  the  deposition  in  any 
manner  that  justice  requires. 

(3j  Only  those  portions  of  a  deposition 
received  in  evidence  at  the  hearing 
constitute  a  part  of  the  record 

9509.37   Proposad  findings  and 
conduakms. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Any  party  may 
file  with  the  administrative  law  judge 
proposed  findings  of  fact  proposed 
conclusions  of  law,  and  a  proposed 
order  within  30  days  after  the  parties 
have  received  notice  that  the  transcript 
has  been  filed  with  the  administrative 
law  judge,  unless  otherwise  ordered  by 
the  administrative  law  judge. 

(2)  Proposed  findings  and  conclusions 
must  be  supported  by  citation  to  any 
relevant  authorities  and  by  page 
references  to  any  relevant  portions  of 
the  record.  A  post-hearing  brief  may  be 


filed  in  support  of  proposed  findings  and 
conclusions,  either  as  part  of  the  same 
document  or  in  a  separate  document 
Any  party  who  fails  to  file  timely  with 
the  administrative  law  judge  any 
proposed  finding  or  conclusion  is 
deemed  to  have  waived  the  right  to  raise 
in  any  subsequent  filing  or  submission 
any  issue  not  addressed  in  such  party's 
proposed  finding  or  conclusion. 

(b)  Reply  briefs.  Reply  briefs  may  be 
filed  within  15  days  after  the  date  on 
which  the  parties'  proposed  findings, 
conclusions,  and  order  are  due.  Reply 
briefs  must  be  strictiy  limited  to 
responding  to  new  matters,  issues,  or 
arguments  raised  in  another  party's 
papers.  A  party  who  has  not  filed 
proposed  findings  of  fact  and  .  . 
conclusions  of  law  or  a  post-hearing 
brief  may  not  file  a  reply  brief. 

(c)  Simultaneous  filing  required.  The 
administrative  law  judge  shall  not  order 
the  filing  by  any  party  of  any  brief  or 
reply  brief  in  advance  of  the  other 
party's  filing  of  its  brief, 

SS09.3S   Racommandad daetaton and 
Tiimg  Of  racora. 

Within  45  days  after  expiration  of  the 
time  allowed  for  filing  reply  briefs  under 
(  509.37(b)  of  this  subpart  the 
administrative  law  judge  shall  file  with 
and  certify  to  the  Director  for  decision 
the  record  of  the  proceeding.  The  record 
must  include  the  administrative  law 
judge's  recommended  decision, 
recommended  findings  of  fact 
recommended  conclusions  of  law  and 
proposed  order  all  prehearing  and 
hearing  transcripts,  exhibits,  and 
rulings;  and  the  motions,  briefs, 
memoranda,  and  other  supporting 
papers  filed  in  connection  with  the 
hearing.  The  administrative  law  judge 
shall  serve  upon  each  party  the 
recommended  decision,  findings, 
conclusions  and  proposed  order. 

S509J9    ExeaptkNia  to  raeotmnandad 


(a)  Filing  exceptions.  Within  30  days 
after  service  of  the  recommended 
decision,  findings,  conclusions,  and 
proposed  order  under  {  509.38  of  this 
subpart  a  party  may  file  with  the 
Director  written  exceptions  to  the 
administrative  law  judge's 
recommended  decision,  findings, 
conclusions  or  proposed  order,  to  the 
admission  or  exclusion  of  evidence,  or 
to  the  failure  of  the  administrative  law 
judge  to  make  a  ruling  proposed  by  a 
party.  A  supporting  brief  may  be  filed  at 
the  time  the  exceptions  are  filed,  either 
as  part  of  the  same  document  or  in  a 
separate  dociunent 
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(b)  Effect  of  failure  to  file  or  raise 
exceptions.  (1)  Failure  of  a  party  to  Hie 
exceptions  to  those  matters  specified  in 
paragraph  (a]  of  this  section  within  the 
time  prescribed  is  deemed  a  waiver  of 
objection  thereto. 

(2)  No  exception  need  be  considered 
by  the  Director  if  the  party  taking 
exception  bad  an  opportxmity  to  raise 
the  same  objection,  issue,  or  argument 
before  the  administrative  law  fudge  and 
failed  to  do  so. 

(c)  Contents.  (1)  All  exceptions  and 
briefs  in  support  of  such  exceptions 
must  be  confined  to  the  particular 
matters  in,  or  omissions  from,  the 
administrative  law  judge's 
recommendations  to  which  that  party 
takes  exception.  (2)  All  exceptions  and 
briefs  in  support  of  exceptions  must  set 
forth  page  or  paragraph  references  to 
the  specific  parts  of  the  administrative 
law  judgf  s  recommendations  to  which 
exceptioi  is  taken,  the  page  or 
paragraph  references  to  those  portions 
of  the  record  relied  upon  to  support  each 
exception,  and  the  legal  authority  rebed 
upon  to  support  each  exception. 

9  509.40    Ravtew  l>y  ttw  Director. 

(a)  Notice  of  submission  to  the 
Director.  When  the  Director  determines 
that  the  record  in  the  proceeding  is 
complete,  the  Director  riiall  serve  notice 
upon  the  parties  that  the  proceeding  has 
been  submitted  to  the  Director  for  final 
decision. 

(b)  Oral  argument  before  the  Director. 
Upon  the  initiative  of  the  Director  or  on 
the  written  request  of  any  party  filed 
with  the  Director  within  the  time  for 
filing  exceptions,  the  Director  may  order 
and  hear  oral  argument  on  the 
recommended  findings,  conclusions, 
decision,  and  order  of  the  administrative 
law  judge.  A  written  request  by  a  party 
must  show  good  cause  for  oral  argument 
and  state  reasons  why  arguments 
cannot  be  presented  adequately  in 
writing.  A  denial  of  a  request  for  oral 
argument  may  be  set  forth  in  the 
Director's  final  decision.  Oral  argument 
before  the  Director  must  be  on  the 
record. 

(c)  Director's  final  decision.  (1) 
Decisional  employees  may  advise  and 
assist  the  Director  in  the  consideration 
and  disposition  of  the  case.  The  final 
decision  of  the  Director  will  be  based 
upon  review  of  the  entire  record  of  the 
proceeding,  except  that  the  director  may 
limit  the  issues  to  be  reviewed  to  those 
findings  and  conclusions  to  which 
opposing  argiunents  or  exceptions  have 
been  filed  by  the  parties. 

(2)  The  Director  shall  render  a  final 
decision  within  90  days  after 
notification  of  the  parties  that  the  case 
has  been  submitted  for  final  decision,  or 


90  days  after  oral  argument,  whichever 
is  later,  unless  the  Director  orders  that 
the  action  or  any  aspect  thereof  be 
remanded  to  the  administrative  law 
judge  for  further  proceedings.  Copies  of 
the  final  decision  and  order  of  the 
Director  shall  be  served  upon  each  party 
to  the  proceeding,  upon  other  persons 
requirsd  by  statute,  and.  if  directed  by 
the  Director  or  required  by  statute,  upon 
any  appropriate  state  or  Federal 
supervisory  authority. 

S  509.41    Stays  pendino  Judicial  review. 
The  commencement  of  proceedings 
for  judicial  review  of  a  final  decision 
and  order  of  the  Office  may  not.  unless 
specifically  ordered  by  the  Director  or  a 
reviewing  court,  operate  as  a  stay  of  any 
order  issued  by  the  Director.  The 
Director  may,  in  its  discretion,  and  on 
such  terms  as  it  finds  just  stay  the 
effectiveness  of  all  or  any  part  of  its 
order  pending  a  final  decision  on  a 
petition  for  review  of  the  order. 

Subpart  B— Local  Rulea 

{509.100    Scope. 

The  rules  and  procedures  in  this 
subpart  B  shall  apply  to  those 
proceedings  covered  by  subpart  A  of 
this  part  In  addition,  subpart  A  of  this 
part  and  this  subpart  shall  apply  to 
adjudicatory  proceedings  for  which 
hearings  on  the  record  are  provided  for 
by  the  following  statutory  provisions: 

(a)  Proceedings  under  section 
10(a)(2)(D)  of  die  HOLA  (12  U.S.a 
1467a(a)(2)(D])  to  determine  whedicr 
any  person  directly  or  indirectly 
exercises  a  controlling  infiuence  over 
the  management  or  policies  of  a  savings 
association  or  any  other  company; 

(b)  Proceedings  under  section 
10(g)(5)(A)  of  die  HOLA  (12  U.S.C. 
1467a(g)(5)(A])  to  determine  whether  to 
terminate  certain  activities  by  savings 
and  loan  holding  companies  or  to 
terminate  ownership  or  control  of  a  non- 
insured  savings  and  loan  holding 
company  subsidiary;  and 

(c)  Proceedings  under  section  15(c)(4) 
of  the  Securities  and  Exchange  Act  of 
1934  (15  U.S.C  780(c)(4))  (Exchange  Act) 
to  determine  whether  any  association  or 
person  subject  to  the  jurisdiction  of  the 
Office  pursuant  to  section  12(1)  of  the 
Exchange  Act  (15  U.S.C  78Ai))  has 
failed  to  comply  with  the  provisions  of 
sections  12, 13. 14(a),  14(c),  14(d)  or  14(f) 
of  the  Exchange  Act 

S  509.101    Appointment  of  Office  of 
nnenciai  tneUtutlon  Adjudteetion. 

Urdess  otherwise  directed  by  the 
Office,  all  hearings  under  subpart  A  of 
this  part  and  this  subpart  shall  be 
conducted  by  administrative  law  judges 


under  the  direction  of  the  Office  of 
Financial  Institution  Adjudication.  1700 
G  Street  NW..  Washington,  DC  20552. 

S  509.102  Discovery. 

(a)  In  general.  A  party  may  take  the 
deposition  of  an  expert,  or  of  a  person, 
including  another  party,  who  has  direct 
knowle<^e  of  matters  that  are  non- 
privileged,  relevant  and  material  to  the 
proceeding  and  where  there  is  a  need 
for  the  deposition.  The  deposition  of 
experts  shall  be  limited  to  those  experts 
who  are  expected  to  testify  at  the 
hearing. 

(b)  Notice.  A  party  desiring  to  take  a 
deposition  shall  give  reasonable  notice 
in  writing  to  the  deponent  and  to  every 
other  party  to  the  proceeding.  The  notice 
must  state  the  time  and  place  for  taking 
the  deposition  and  the  name  and 
address  of  the  person  to  be  deposed. 

(c)  Time  limits.  A  party  may  take 
depositions  at  any  time  after  the 
commencement  of  the  proceeding,  but 
no  later  than  ten  days  before  die 
scheduled  hearing  date,  except  widi 
permission  of  the  administrative  law 
judge  for  good  cause  shown. 

(d)  Conduct  of  the  deposition.  The 
witness  must  be  duly  sworn,  and  each 
party  shdl  have  the  right  to  examine  the 
witness  vtdth  respect  to  all  non- 
privileged,  relevant  and  material  matters 
of  which  the  witness  has  factual,  direct 
and  personal  knowledge.  Objections  to 
questions  or  exhibits  shall  be  in  short 
form,  stating  the  grounds  for  objection. 
Failure  to  object  to  questions  or  exhibits 
is  not  a  waiver  except  where  the 
grounds  for  the  objection  might  have 
been  avoided  if  the  objection  had  been 
timely  presented.  The  court  reporter 
shall  transcribe  or  otherwise  record  the 
witness's  testimony,  as  agreed  among 
the  parties. 

(e)  Protective  orders.  At  any  lime 
afier  notice  of  a  deposition  has  been 
given,  a  party  may  file  a  motion  for  the 
issuance  of  a  protective  order.  Such 
protective  order  may  prohibit  terminate, 
or  limit  the  scope  or  manner  of  the 
taking  of  a  deposition.  The 
administrative  law  judge  shall  grant 
such  protective  order  upon  a  showing  of 
sufficient  grounds,  including  that  the 
deposition: 

(1)  Is  unreasonable,  oppressive, 
excessive  in  scope,  or  unduly 
burdensome; 

(2)  Involves  privileged,  investigative, 
trial  preparation,  irrelevant  or 
immaterial  matters;  or 

(3)  Is  being  conducted  in  bad  faith  or 
in  such  manner  as  to  unreasonably 
annoy,  embarrass,  or  oppress  the 
deponent 
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(f)  Fees.  Deposition  witncsse: 
including  expert  witnesses,  sha 
the  same  expenses  in  the  same 
as  are  paid  witnesses  in  the  die 
courts  of  the  United  States  in 
proceedings  In  which  the  Unite 
Government  is  a  party.  Expen» 
accordance  with  this  paragrapl 
paid  by  the  party  seeking  to  tal 
deposition. 

(g)  Deposition  subpoenas — (1 
Issuance.  At  the  request  of  a  pe 
administrative  law  judge  shall 
subpoena  requiring  the  attends 
witness  at  a  deposition.  The  ati 
of  a  witness  may  be  required  ft 
place  in  any  state  or  territory  tl 
subject  to  the  jurisdiction  of  thi 
States  or  as  othervdse  permitte 

(2)  Service.  The  party  reques 
subpoena  shall  serve  it  on  the  | 
named  therein  and  a  copy  on  tl 
person's  counsel,  or  on  that  pei 
counsel,  by  personal  service,  a 
mail,  or  overnight  delivery  ser\ 
party  serving  the  subpoena  she 
proof  of  service  with  the  adrair 
law  judge. 

(3)  Motion  to  quash.  A  persoi 
in  the  subpoena  or  a  party  may 
motion  to  quash  or  modify  the 
subpoena.  A  statement  of  the  r 
for  the  motion  must  accompan; 
copy  of  the  motion  must  be  ser 
the  party  that  requested  the  sul 
The  motion  must  be  made  prioi 
time  for  compliance  specified  L 
subpoena  and  not  more  than  te 
after  the  date  of  service  of  the  i 
or  if  the  subpoena  is  served  wi 
days  of  the  hearing,  within  five 
after  the  date 'of  service. 

(4)  Enforcement  of  depositioi 
subpoena.  Enforcement  of  a  de 
subpoena  shall  be  in  accordam 
the  procedures  of  {  509.27(d)  o\ 

§509.103    Ctvfl  money  penalties. 

(a)  Assessment  In  the  event 
consent  or  if  upon  the  record  c 
at  the  hearing  the  Office  finds  I 
of  the  grounds  specified  in  the 
issued  pursuant  to  section  509. 
part  have  been  established,  the 
may  serve  an  order  of  assessm 
civil  money  penalty  upon  the  p 
concerned.  The  assessment  ore 
be  effective  immediately  upon 
upon  such  other  date  as  may  b 
specified  therein  and  shall  rem 
effective  and  enforceable  until 
stayed,  modified,  terminated,  c 
aside  by  the  Office  or  by  a  revi 
court. 

(b)  Payment  (1)  Civil  penalti 
assessed  pursuant  to  subpart  / 
part  and  this  subpart  B  are  pay 
to  be  collected  within  60  days  i 
issuance  of  the  notice  of  assesi 
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under  the  direction  of  the  Office  of 
Financial  Institution  Adjudication,  1700 
G  Street  NW..  Washington.  DC  20552. 

S  509.102  Discovwy. 

(a)  In  general.  A  party  may  take  the 
deposition  of  an  expert,  or  of  a  person. 
including  another  party,  who  has  direct 
knowledge  of  matters  that  are  non- 
privileged,  relevant  and  material  to  tiie 
proceeding  and  where  there  is  a  need 
for  the  deposition.  The  deposition  of 
experts  shall  be  limited  to  those  experts 
who  are  expected  to  testify  at  the 
hearing. 

(b)  Notice.  A  party  desiring  to  take  a 
deposition  shall  give  reasonable  notice 
in  writing  to  the  deponent  and  to  every 
other  party  to  the  proceeding.  The  notice 
must  state  the  time  and  place  for  taking 
the  deposition  and  the  name  and 
address  of  the  person  to  be  deposed. 

(c)  Time  limits.  A  party  may  take 
depositions  at  any  time  after  the 
commencement  of  the  proceeding,  but 
no  later  than  ten  days  before  the 
scheduled  hearing  date,  except  with 
permission  of  the  administrative  law 
judge  for  good  cause  shovm. 

(d)  Conduct  of  the  deposition.  The 
witness  must  be  duly  sworn,  and  each 
party  sheill  have  the  right  to  examine  die 
witness  with  respect  to  aQ  non- 
privileged,  relevant  and  material  matters 
of  which  the  witness  has  factual,  direct 
and  personal  knowledge.  Objections  to 
questions  or  exhibits  shall  be  in  short 
form,  stating  the  grounds  for  objection. 
Failure  to  object  to  questions  or  exhibits 
is  not  a  waiver  except  where  the 
grounds  for  the  objection  might  have 
been  avoided  if  the  objection  had  been 
timely  presented.  The  court  reporter 
shall  transcribe  or  otherwise  record  the 
witness's  testimony,  as  agreed  among 
the  parties. 

(e)  Protective  orders.  At  any  time 
after  notice  of  a  deposition  has  been 
given,  a  party  may  file  a  motion  for  the 
issuance  of  a  protective  order.  Such 
protective  order  may  prohibit,  terminate, 
or  limit  the  scope  or  manner  of  the 
taking  of  a  deposition.  The 
administrative  law  judge  shall  grant 
such  protective  order  upon  a  showing  of 
sufficient  grounds,  including  that  the 
deposition: 

(1)  Is  unreasonable,  oppressive, 
excessive  in  scope,  or  unduly 
burdensome; 

(2)  Involves  privileged,  investigative. 
trial  preparation,  irrelevant  or 
immaterial  matters;  or 

(3)  Is  being  conducted  in  bad  faith  or 
in  such  manner  as  to  unreasonably 
annoy,  embarrass,  or  oppress  the 
deponent. 


(f)  Fees.  Deposition  witnesses, 
including  expert  witnesses,  shall  be  paid 
the  same  expenses  in  the  same  manner 
as  are  paid  witnesses  in  the  district 
courts  of  the  United  States  in 
proceedings  in  which  the  United  States 
Government  is  a  party.  Expenses  in 
accordance  with  this  paragraph  shall  be 
paid  by  the  party  seeking  to  take  the 
deposition. 

(g)  Deposition  subpoenas — (1) 
Issuance.  At  the  request  of  a  party,  the 
administrative  law  judge  shall  issue  a 
subpoena  requiring  the  attendance  of  a 
witness  at  a  deposition.  The  attendance 
of  a  witness  may  be  required  from  any 
place  in  any  state  or  territory  that  is 
subject  to  the  jurisdiction  of  the  United 
States  or  as  otherwise  permitted  by  law. 

(2)  Service.  The  party  requesting  the 
subpoena  shall  serve  it  on  the  person 
named  therein  and  a  copy  on  that 
person's  counsel,  or  on  that  person's 
counsel,  by  personal  service,  certified 
mail,  or  overnight  delivery  service,  TTie 
party  serving  the  subpoena  shall  file 
proof  of  service  with  the  administrative 
law  judge. 

(3)  Motion  to  quash.  A  person  named 
in  the  subpoena  or  a  party  may  file  a 
motion  to  quash  or  modify  the 
subpoena.  A  statement  of  the  reasons 
for  the  motion  must  accompany  it  and  a 
copy  of  the  motion  must  be  served  on 
the  party  that  requested  the  subpoena. 
The  motion  must  be  made  prior  to  the 
time  for  compliance  specified  in  the 
subpoena  and  not  more  than  ten  days 
after  the  date  of  service  of  the  subpoena, 
or  if  the  subpoena  is  served  within  15 
days  of  the  hearing,  within  five  days 
after  the  date  of  service. 

(4)  Enforcement  of  deposition 
subpoena.  Enforcement  of  a  deposition 
subpoena  shall  be  in  accordance  with 
the  procedures  of  S  509.27(d)  of  this  part 

S 509.103    CMImoiMy penalties. 

(a)  Assessment  In  the  event  of 
consent,  or  if  upon  the  record  developed 
at  the  hearing  the  Office  finds  that  any 
of  the  grounds  specified  in  the  notice 
issued  pursuant  to  section  509.16  of  this 
part  have  been  estabhshed,  the  Office 
may  serve  an  order  of  assessment  of 
civil  money  penalty  upon  the  party 
concerned.  The  assessment  order  shall 
be  effective  immediately  upon  service  or 
upon  such  other  date  as  may  be 
specified  therein  and  shall  remain 
effective  and  enforceable  until  it  is 
stayed,  modified,  terminated,  or  set 
aside  by  the  Office  or  by  a  reviewing 
court 

(b)  Payment  (1)  Civil  penalties 
assessed  pursuant  to  subpart  A  of  this 
part  and  this  subpart  B  are  payable  and 
to  be  collected  within  60  days  after  the 
issuance  of  the  notice  of  assessment 


unless  the  Office  fixes  a  different  time 
for  payment  where  it  determines  that 
the  purpose  of  the  civil  money  penalty 
would  be  better  served  thereby; 
however,  if  a  party  has  made  a  timely 
request  for  a  hearing  to  challenge  the 
assessment  of  the  penalty,  the  party 
may  not  be  required  to  pay  such  penalty 
until  the  Office  has  issued  a  final  order 
of  assessment  following  the  hearing.  In 
such  instances,  the  penalty  shall  be  paid 
within  60  days  of  service  of  such  order 
unless  the  Office  fixes  a  different  time 
for  payment.  Notwithstanding  the 
foregoing,  the  Office  may  seek  to  attach 
the  party's  assets  or  to  have  a  receiver 
appointed  to  secure  payment  of  the 
potential  civil  money  penalty  or  other 
obligation  in  advance  of  the  hearing  in 
accordance  with  section  8(i)(4)  of  the 
FDIA  (12  U.S.C.  1818(i)(4)). 

(2)  Checks  in  payment  of  civil 
penalties  shall  be  made  payable  to  the 
Treasurer  of  the  United  States  and  sent 
to  the  Controller's  Division  of  the  Office. 
Upon  receipt  the  Office  shall  forward 
the  check  to  the  Treasury  of  the  United 
States. 

{509.104   Additional  proceduTM. 

(a)  Replies  to  exceptions.  Replies  to 
written  exceptions  to  the  administrative 
law  judge's  recommended  decision. 
findJJigs,  conclusions  or  proposed  order 
pursuant  to  S  509.39  of  this  part  shall  be 
filed  within  10  days  of  the  date  such 
written  exceptions  were  required  to  be 
filed. 

(b)  Motions.  All  motions  shall  be  filed 
with  the  administrative  law  judge; 
provided  however,  once  the 
administrative  law  judge  has  certified 
the  record  to  the  Director  pursuant 

S  509.39  of  this  part  all  motions  must  be 
filed  with  the  Director  within  the  10  day 
period  allowed  for  the  filing  of  repfies  to 
exceptions.  Responses  to  such  motions 
timely  filed  before  the  Director,  other 
than  motions  for  oral  argument  before 
the  Director,  shall  be  allowed  pursuant 
to  the  procedures  as  §  509.23(d)  of  this 
part  No  response  is  required  for  the 
Director  to  make  a  determination  on  a 
motion  for  oral  argimient 

(c)  Authority  of  administrative  law 
judge.  In  addition  to  the  powers  Usted  in 
S  509.5  of  this  part  the  administrative 
law  judge  shall  have  the  authority  to 
deny  any  dispositive  motion  and  shall 
follow  the  procedures  set  forth  for 
motions  for  summary  disposition  at 

S  509.29  of  this  part  and  partial  summary 
disposition  at  \  509.30  of  this  part  in 
making  determinations  on  such  motions. 

(d)  Notification  of  submission  of 
proceeding  to  the  Director.  Upon  the 
expiration  of  the  time  for  filing  any 
exceptions,  any  replies  to  such 
excepfions  or  any  motions  and  any 


ruling  thereon,  and  after  receipt  of 
certified  record,  the  Office  shall  notify 
the  parties  within  ten  days  of  the 
submission  of  the  proceeding  to  the 
Director  for  final  determination. 

(e)  Extensions  of  time  for  final 
determination.  The  Director  may,  sua 
sponte,  extend  the  time  for  final 
determination  by  signing  an  order  of 
extension  of  time  within  the  90  day  time 
period  and  notifying  the  parties  of  such 
extension  thereafier. 

(f)  Service  upon  the  Office.  Service  of 
any  document  upon  the  Office  or  the 
Director  shall  be  made  by  filing  with  the 
individuals  and/or  ofiices  designated  by 
the  Office  in  its  Notice  issued  pursuant 
to  paragraph  (d)  of  this  section,  I  509.18 
of  this  part  or  such  other  means 
reasonably  suited  to  provide  notice  of 
the  person  and/or  office  designated  to 
receive  fiUngs. 

(g)  Presence  of  cameras  and  other 
recording  devices.  The  use  of  cameras 
and  other  recording  devices,  other  than 
those  used  by  the  court  reporter,  shall 
be  prohibited  and  excluded  from  the 
proceedings. 

PART  S12-(  AMENDED] 

8.  The  authority  citation  for  part  512 
continues  to  read  as  follows: 

Authority:  Sec  3,  as  added  by  sec  301, 103 
SUt  278  (12  LI.SX:.  14628):  sec  4.  as  added  by 
sec  301. 103  SUt  280  (12  VS.C  1463):  tec  5. 
48  SUt  132.  as  amended  (12  U.S.C.  1464):  sec 
9,  as  added  by  sec  301, 103  Sut  316  (12 
U.S.C  1467);  sec  10,  as  added  by  sec  301. 103 
SUt  318  (12  U.S.C.  1487a);  sec  3.  64  StaL  873, 
as  amended  by  sec  204. 103  Stat.  190  (12 
U.&C  \Blzy.  sec  12. 48  Stat  882,  as  amended 
(15  U.S.C  787) 

SS12.7   [Amendad] 

9.  Section  512.7(b)  Is  amended  by 
removing  the  phrases  "Director  or  any 
Deputy  Director  of  Enforcement", 
"Director  or  the  Deputy  Director",  and 
•'Director  br  Deputy  Director"  each 
place  they  appear  and  substituting  hi 
lieu  thereof  the  phrase  "Chief  Counsel  or 
his  designee". 

PART  513-{  AMENDED] 

10.  The  authority  citation  for  part  513 
continues  to  read  as  follows: 

Authority:  Sec  3.  as  added  by  sec  301. 103 
Stat  278  (12  VS.C  1482a);  sec  4.  as  added  by 
sec  301, 103  Stat  280  (12  U.S.C  1463);  sec.  S. 
48  Stat  132.  as  amended  (12  U.S.C  1464);  sec 
12.  sec  3. 64  Stat  873,  as  amended  by  sec 
204, 103  Stat  190  (12  U.S.C  1813);  48  SUt  892. 
as  amended  (IS  U.S.C  78;). 

9513.1    [Amandad] 

11.  Section  513.1  is  amended  in  the 
last  sentence  by  removing  the  number 
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"9  509^(a)(2)"  and  substituting  in  lieu 
thereof,  the  number  "S  509.6(aHl)". 

9513.5    [AnMfNtodl 

12.  Section  513.5(b)  is  amended  by 
removing  "9  509a.3"  and  "9  509ajr'.  and 


substituting  in  lieu  thereof,  "9  508.3"  and 
"9  508.7"  respectively. 

Dated:  August  6. 1991. 


By  the  Office  of  Thrift  Supervision. 
lonathan  L.  Fleditar, 

Deputy  Director  for  Washington  Operations. 
[FR  Doc.  91-19001  Filed  8-9-91;  8:45  am] 
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By  the  Office  of  Thrift  Supervision. 
lonatban  L.  Fiechtar, 

Deputy  Director  for  Washington  Operations. 
[FR  Doc.  91-19091  Filed  8-9-91;  8:45  am] 
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ii  1.641-1.850 

•ii  1.851-1.907-.. 
*ii  1.908-MOOO.. 
ii  1.1001-1.1400.. 

ii  1.1401-End. 

•2-29 

3fr-39 „. 

•40-49 

•50-299 

300-499 

500-599 

608-M..- 

17  Parts: 
1-199 


2t 


18.00 
17.00 
30.00 
16.00 
19.00 
20.00 
22.00 
18.00 
24.00 
21.00 
14.00 
11.00 
15.00 
17.00 
6.00 
6.50 

24JS 
11.80 

M.oe 


R«vt*k>nt 
Jon.  1.1891 

Jan.  1.  1991 
Jan.  1. 1991 
Jan.  1,1991 

Jm.  1.  1991 
Jan.  1,  mi 
Jan.  1.  mi 

Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1. 1991 

Apr.  1, 1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1, 1991 

Apr.  t  1991 
Apr.  1,  1991 

Apr.  1, 1991 
Apr.  1.  1991 
Apr.  1.  1990 

Apr.  1, 1991 
Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1.  1991 
M 
1.  1991 
1,  199r 
1,1991 
1,1991 


Apr.1, 

Apr. 
Apr 


Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1,  1991 

Apr.  1,  1990 
Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 
»Apr.  1,1990 
Apr  1,  1991 

Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1,  1991 
1,1991 
1.1991 
1,  1991 
1.  1990 
Apr.  1,  1991 
Apr.  1.  1991 
*Apr.  1.I890 
Apr.  1.  mo 
Apr.  1 
Apr.  1 


Apr 

Apr 

Apr 

»Apr 


Apr.  1 
Apr 
•Apr 

Apr 


1991 
1991 
1,1991 
1991 
1,  1991 
1,1990 
1,1991 


Apr.  I,  1890 
Apr.  1,  1991 
Jnty  1,1990 


IV 
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TttI* 


Pric*       RavMon  Date 


29  Parts: 

0-99 18.00 

100-499 8.00 

500-899 26.00 

900-1899 12.00 

1900-1910  (§5  1901.1  to  1910.999) 24.00 

1910  (§5  1910.1000  to  wtd) 14.00 

1911-1925 9.00 

1926 12.00 

1927-W 25.00 

30  Parts: 

0-199 22.00 

200-699 14.00 

700-6»d 21.00 

31  Parts: 

0-199 „ 15.00 

200-6k1 19.00 

32  Parts: 

1-39,  Vd.  1 15.00 

1-39,  Vol.  N 19.00 

1-39,  Vol.  m 18.00 

1-189 „ 24.00 

190-399 28.00 

400-629...* 24.00 

630-699 „ 13.00 

700-799 17.00 

800-End 19.00 

33  Parts: 

1-124 16.00 

125-199 18.00 

200-End 20.00 

34  Parts: 

1  -299 23.00 

.300-399 14.00 

400-fod 27.00 

35  10.00 

36  Parts: 

1-199 ^.. 12.00 

200-€nd 25.00 

37  15.00 

38  Parts: 

0-17 24.00 

1»-6«d _ 21.00 

39  14.00 

40  Parts: 

1-51 27.00 

52 28.00 

53-60 31.00 

61-80 „ 13.00 

81-85 11.00 

86-99 26.00 

100-149 27.00 

1 50- 1 39 23.00 

190-259 . 13.00 

260-299 22.00 

300-399 1 1 .00 

400-424 23.00 

425-699 23.00 

700-789 17.00 

790-6»d 21.00 

41  Cttapters: 

1,  1-1  to  1-10 13.00 

1,  1-11  to  AppMnSx,  2  (2  RmwvwI) 13.00 

3-6 „ 14.00 

7 6.00 

8 4.50 

9 13.00 

10-17 9.50 

18,  Vd.  I,  Pom  1-5 13.00 

13,  Vd.  B,  Ports  6-19 13.00 


Julyl, 
Juiyl. 
July  1. 
Julyl, 
July  1. 
Julyl. 
♦Julyl, 
Julyl, 
Julyl, 

Julyl. 
Julyl, 
Julyl, 

Julyl, 
Julyl, 

*July  1, 

'July  1, 

•Julyl, 

Julyl, 

Julyl, 

Julyl, 

*July  1, 

Julyl, 

Julyl, 

Julyl. 
Julyl. 
Julyl, 

Julyl, 
Julyl, 
Julyl, 
Julyl, 

Julyl. 
Julyl. 
Julyl, 

Julyl. 
Julyl. 
Julyl. 

Julyl, 
Julyl, 
Julyl. 
Julyl. 
Julyl, 
Julyl, 
Julyl. 
Julyl. 
Julyl. 
Julyl, 
Julyl, 
Julyl. 
♦July  1. 
Julyl. 
Julyl, 

•Julyl. 
•Julyl. 
•Julyl. 
•Julyl, 
•Julyl, 
•Julyl, 
•July  1, 
•Julyl, 
•Julyl, 
•Julyl, 


990 
990 
990 
990 
990 
990 
989 
990 
990 

990 
990 
990 

990 
990 

984 
984 
984 
990 
990 
990 
989 
990 
990 

990 
990 
990 

990 
990 
990 
990 

990 
990 
990 

990 
990 
990 

990 
990 
990 
990 
990 
990 
990 
990 
990 
990 
990 
990 
989 
990 
990 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 


THIa 

19-100 13.00 

1-100 ; 8.50 

101 - - ;  24.00 

102-200 1 1 .00 

201-End 13.00 

42  Parts: 

1-60 ; 16.00 

61-399 ., 5.50 

400-429 21.00 

430-6id 25.00 

43  Parts: 

1-999 19.00 

1000-3999... .. 26.00 

4000-tnd.. '. 12.00 

44  23.00 

45  Parts: 

1-199 17.00 

200-499 12.00 

500-1199 26.00 

1200-6id 18.00 

46  Parts: 

1-40 14.00 

41-69 _  14.00 

70-89 8.00 

90-139 —  12.00 

140-155 *. 13.00 

156-165 14.00 

166-199 14.00 

200-499 20.00 

500-&d — 1 1 .00 

47  Parts: 

0-19 19.00 

20-39 ,. 18.00 

40-69 „ 9.50 

70-79 18.00 

80-tnd 20.00 

48Ctiaptsrs: 

1  (Ports  1-51) - 30.00 


1  (Pom  52-99) 

2  (Ports  201-251). 
2  (Ports  252-299). 

3-6 

7-14 

15-tnd 


19.00 
19.00 
15.00 
19.00 
26.00 
29.00 


49  Parts: 

1-99 „ 14.00 

100-177 27.00 


22.00 

21.00 

... 26.00 

17.00 

, 19.00 

20.00 

16.00 

600-End 15.00 


178-199...... 

200-399 

400-999 

1000-1199. 
1200-&Ki 

50  Parts: 

1-199 

200-599 


CFR  bidox  and  Hmfings  Aids 

Complola  1991  OR  sat 

Microficha  CFR  Edition: 
Complate  sat  (ona-tima  mailing) . 
Complata  sat  (ona-tima  mailing) . 
Subscription  (moilad  as  issuad)... 
Subscription  (moilad  as  issuad)... 


.  30.00 
.620.00 

.185.00 
.  185.00 
.188.00 
.188.00 


RaviaionData 

•Julyl,  1984 
Julyl,  1990 
July  1.  1990 
July  1,1990 
July  1,  1990 

Oct.  1,  1990 
Oct,  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

Oct.  1,  1990 
Oct.  1, 1990 
Oct.  1,  1990 
Oct.  1,  1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1.  1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1.  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

Oct.  1.  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1, 1990 
Oct.  1,  1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1, 1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1. 1990 
Oct.  1. 1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1. 1990 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

Jon.  1,  1991 

1991 

1988 
1989 
1990 
1991 


'Skouii  TM«  Sb  oa  oanud  i 
ntainM  OS  a  pcnnaMnt  rBrannct  uurcB 

'  Ho  anMM^vwnts  to  rtih  vokini*  W9r9  promtf 

31,  1990  Th»  OS  ralum*  issuad  Jawarv  1.  19t 

No  ffncMRicnls  to  Ms  vowin  ww  pronKH 

31.  1991   T)a  CH)  rakm  issMd  Apfi  1.  1990. 

No  oncndntflnts  to  IMS  voluino  wvrt  promi 

30,  1990  Th*  OS  vduim  itsuad  Juty  1.  1989.  i 

•n*  My  1,  )9BS  adhni  d  32  CHt  Pom 
iaduSMa.  fOr  IM  Ml  isxt  d  His  Oafansa  Acxiu 
Area  OS  vdunai  Issuad  OS  d  Juty  1.  1984.  can 

•Iha  Jdr  1,  198S  adWoa  d  41  CFD  OxvMn 
49  hduilva.  For  Iha  U  taxt  d  proaimnant  ragi 
CR  irdwaas  issoad  at  d  July  I,  1984  containing 
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> 

TW* 

Piic# 

RtvisionDat* 

9 

19-100 

1-100 : 

13.00 

8.50 

•July  1,  1984 
Juiy  1.  1990 

9 
() 

101 

102-200 

201-€ncl 

24.00 

.. 11.00 

13.00 

Wy  1,  1990 
July  1,1990 
July  1,  1990 

i) 
9 
9 
9 

42  Parts: 

1-60 

61-399 

. '. ; 16.00 

5.50 

Oct.  1,  1990 
Oct,  1,  1990 

9 

400-429 

430-6id 

21.00 

„ 25.00 

Oct.  1,  1990 
Oct.  1,  1990 

i) 
9 
9 

9 
9 

43  Parts: 

1-999 

1000-3999 

4000-tnd.. 

44 

19.00 

26.00 

12.00 

23.00 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

4 

4 
4 
9 
9 
9 
9 
D 
0 

0 
0 
0 

0 

45  Parts: 

1-199 

200-499 

500-1199 

1200-€nd 

17.00 

12.00 

26.00 

18.00 

Oct.  1,  1990 
Oct.  1, 1990 
Oct.  1, 1990 
Oct.  1,  1990 

46  Parts: 

1-40 

41-49 

70-«9 

90-139 

140-155 

156-165 

166-199 

200-499.. „ 

SOO-tnd 

14.00 

-   14.00 

8.00 

12.00 

13.00 

14.00 

14.00 

20.00 

-.- 11.00 

Oct.  1,  1990 
Oct.  1, 1990 
Oct.  1,  1990 
Oct.  1. 1990 
Oct.  1, 1990 
Od.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

0 
0 

47  Parts: 

19.00 

Oct.  1,  1990 

0 
0 

20-39 

40-69 

70-79 

18.00 

9.50 

18.00 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1. 1990 

0 
0 

80-tnd 

20.00 

Oct.  1,  1990 

0 
0 
0 

48ClMpt«rs: 

1  (Pom  1-51) 

1  (Ports  52-99) 

- 30.00 

... 19.00 

Oct.  1,  1990 
Oct.  1,  1990 

2  (Ports  201-251) 

19.00 

15.00 

Oct.  1. 1990 

Oct.  1,  1990 

0 
0 
0 

3-6 

7-14 

19.00 

26.00 

Oct.  1,  1990 
Oct.  1,  1990 

15-End 

29.00 

Oct.  1.  1990 

0 
0 
0 
0 
0 
0 
0 
0 
0 

49  Parts: 

1-99 

100- 1 77 

178-199 

200-399 

400-999 , 

1000-1 199 

1200-M 

„ 14.00 

27.00 

22.00 

21.00 

26.00 

17.00 

19.00 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1.  1990 
Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1.  1990 

9 
0 
0 

MParts: 

1-199 

200-599 

600-€nd 

20.00 

16.00 

15.00 

Oct.  1,  1990 
Oct.  1,  1990 
Oct.  1,  1990 

CrR  bMMx  ond  rHNnnQS  Aids 

30.00 

Jon.  1. 1991 

Complota  1991  OR  sat ~.. 

Microfkht  Cnt  Edition: 

620.00 

1991 

185.00 

1988 

Complolt  stt  (ww-tinw  moiSng) .... 
Subscription  (moiM  OS  issuod) 

185.00 

188.00 

..„ 188.00 

1989 
1990 
1991 

TNI* 

Individud  capias. 


2.00 


RavtatonData 
1991 


'Bicottst  TM9  }  k  w  OMVM  compsMoA,  Irai  voww  cm  ■!  previous  vowmcs  ihiiM  M 
raWMi  81 Q  pcnnoMnt  rsrertncs  lOurcB. 

*  No  ORMndnMnts  to  ftih  yoiuni4  ww  prornvt^altd  dunnQ  Iht  ptnoo  iOR.  I ,  i967  Id  Dk. 
31,  Y990. 'HwCn  rotum*  lisusd  ianuarY  1,  1987,  thouUbtrMaiMd. 

'  No  vnondmonts  to  this  votumo  wort  promui^olod  durlB9  ^^  poriod  Apr.  1,  Y990  to  MOT. 
31,  1991   Th*  en  ratum  isMMd  Afrill,  1990.  shmM  bt  rMimd. 

No  ontendmentt  lo  fha  votuNio  woro  proivwlyatod  durinQ  nio  ponod  My  i,  1909  lo  Juno 
30.  1990  TlwaSMhiiiwissuadJulT  1.  1989.  tlwuU  fa*  rMoiMd. 

•n«  July  I,  198S  mMou  o(  32  OD  Pom  W189  ontaiM  o  MM  only  tor  l>am  1-39 
iMlinW*.  for  Ma  M  Mxt  o<  Mo  Oatom*  AcquisitiMi  Ragulalion  h  Ports  1-39,  tensuk  Ik* 
.  Nrat  cnt  voluMS  iuMd  OS  o<  Juty  1,  1984.  lailuiiim  HiOM  porR. 

*tl»  July  1.  198$  (ditioa  o(  41  CHI  OK^Wn  1-100  contoRs  a  MM  ONly  tor  OHpion  1  le 
49  kidiislw.  For  Ilia  fui  loxt  of  procuromoot  ragutortons  in  QMiptvrs  1 10  49,  consulf  nw  MOVVI 
CHt  ¥olwaa  issood  ot  of  July  1,  1984  coimiinng  Hns*  doptwv 


Order  Now! 

The  United  States 
Government  Manual 
1990/91 

As  the  official  handbook  of  th«  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  nante  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$21.00  per  copy 


....  ■■■'■■■•-         :  •  1- '    ?i;'-*-< 


't       •   -«*■, 


^f^i^-'l^ 


Superintendent  of  Documents  Publication  Order  Fonn 


-«J#*:  ■- 


Order  processing  code:  *6901 


Charge  your  order. 
It's  easy! 


To  fax  your  orders  and  inquiries.  202-275-2529 

I I    X  JliO)  please  send  me  the  following  indicated  publication: 


Would  you  li 
to  know... 

if  any  changes  have  beer 
Code  of  Federal  Regulati< 
documents  have  been  pu 
Federal  Register  without  i 
Federal  Register  every  ds 
may  wish  to  subscribe  to 
(List  of  CFR  Sections  Affe 
Federal  Register  Index,  or 

LSA  •  List  of  CFR  Sections  A 

The  LSA  (Ust  of  CFR  Sect 
is  designed  to  lead  users  ( 
Federal  Regulations  to  am 
actions  putTlished  in  the  R 
The  LSA  is  issued  monthly 
Entries  indicate  the  nature 
such  as  revised,  removed. 
$21.00  per  year 

Federal  Register  Index 

The  index,  cc/ering  the  cc 
daily  Federal  Register,  is  ii 
cumulative  form.  Entries  a 
primarily  under  the  names 
agencies.  Significant  sut>je 
as  cross-references. 
$19.00  per  year 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1990/91  at  $21.00  per 

copy.  S/N  069-000-00033-9. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  5/91.  After  this  date,  please  call  Order  and  Information 

Desk  at  202-783-3238  to  verify  prices. 

Please  Type  or  Print 

2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  E)oamients 

n  GPO  Deposit  Account     I    I    I    I    I  T 
I I  VISA,  or  MasterCard  Account 


]-n 


(Street  address) 


(City.  State.  ZIP  Code) 

! ),  ^ 

(Daytime  phone  including  area  code) 


:             ID 

(Credit  card  expiration  date) 

(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9325 


lltov.  iii-uii| 


1.  The  total  cost  of  my  order 
International  custotners  plei 
Please  lype  or  Print 

2 

(Company  or  personal  name) 

(Additional  address/attention  lii 

(Street  address) 

(City.  Stale,  ZIP  Code) 

i J^ 

(Daytime  phone  including  area 

4.  Mail  To:  Superintendent  of 


ats  Publication  Order  Form 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  and  inquiries.  202-275-2529 

publication: 

NMENT  MANUAL,  1990/91  at  $21.00  per 


customers  please  add  25%).  All  prices  include  regular 
i/91.  After  this  date,  please  call  Order  and  Information 

3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Ekxnmients 

I I  GPO  E)eposit  Account 


I I  VISA,  or  MasterCard  Account 


-n 


[ 


77^ — TTT J : — -. 1  .  ■  Thank  you  for  your  order! 

(Credit  card  expiration  date) 

(Signature)  ikov  ui-uii) 

Printing  Office.  Washington,  DC  20402-9325 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  W  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  c^ 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  tt»e 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut)jects  are  carried 
as  cross-references. 
$^9J00  per  year 

A  fining  atd  s  included  m  each  publicaiion  which  #sS 
Federal  Register  page  numbers  nvitfi  Ote  date  of  publication 
m  the  Federal  Hegsfec 

Note  to  Fft  Subscnbers: 

fR  Indexet  and  the  ISA  (List  ot  CFR  Sections  Affected) 

are  mailed  automatically  to  regular  FR  sutixnberz. 


Superintendent  of  Documents  Subscriptions  Order  Form 


(M0r  PnoessxQ  Coitt 

*6483 


Clurge  your  order. 
IVs  easf! 


I I    JL  JCit^tt  please  send  me  the  following  indicated  subscriptiofis: 

CH  LSA  •  List  of  CFR  Sections  Affixted-one  year  as  i8sued-$2ID0  (LCS) 
LJ  Federal  Register  Index-one  year  as  issued-$19XX)  (FRSU) 


Ciiaig*  orOut  may  to  mmtmmi  *t  *»  GPO  (xOar 
dnk  m  (202)  7B3-323I  kom  8X»  kjn  to  *-00  am 
•astBfn  finM.  Mond>y  nidif  fMBcpl  hoiidiyt). 


1.  The  total  cost  of  my  order  is  $ 
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Federai  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations. 

38442 
Prohibited  trade  practices: 

Audio  Communications  Inc..  38443 

Firestone  Tire  &  Rubber  Co.  and  Shell  Oil  Co..  38443 

Honickman,  Harold,  et  aL,  38446 

Teleline,  Inc..  38446 

Fish  and  Wiidilfe  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Northern  spotted  owl;  critical  habitat 
Revised  proposed  determination.  40002 

Food  and  Drug  Administration 

PROPOSED  RULES 

Human  drugs: 
Phenylpropanolamine  hydrochloride  for  over-the-counter 
weight  control  use;  safety  and  effectiveness;  public 
meeting,  38391 

Food  and  Nutrition  Service 

PROPOSED  RULES 
Food  stamp  program: 
Mickey  Leland  Domestic  Hunger  Relief  Act;  categorical 

eligibility  and  applications  provisions.  40156 
Mickey  Leland  Domestic  Hunger  Relief  Act;  income. 

deduction,  and  disaster  provisions,  40164 
Mickey  Leland  Domestic  Hunger  Relief  Act;  monthly 
reporting  and  retrospective  budgeting  amendments 
and  mass  changes,  40146 


Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Livestock  carcasses  with  tissues  removed;  importation, 
38333 
PROPOSED  RULES 
Meat  and  poultry  inspection: 
Imported  fresh  or  cured  meat  and  meat  products;  piece 
size-requirements  and  packaging  limitations  removal, 
38361 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act,  38483 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Custer  National  Forest,  MT,  38407 

Health  and  Human  Services  Department 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administradon;  Health  Care  Financing 
Administration;  Health  Resources  and  Services 
Administration 

RULES 

Grants  administration: 
Consolidation  of  grants  to  insular  areas,  38345 

Health  Care  Financing  Administration 

PROPOSED  RUUS 
Medicare: 
Health  maintenance  organizations;  group  specific  rates 
Correction,  38485 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Human  immunodeficiency  virus  (HIV) — 
Care  program,  38450 
Emergency  relief  program,  38449 
Meetings;  advisory  committees: 

September,  38451 
National  vaccine  injury  compensation  program: 
Petitions  received,  38452 

Immigration  and  Naturalization  Service 

RULES 

Immigration 
Aliens-!- 
Deportability  grounds  and  proceedings,  38331 
Nationality: 
Naturalization  certificates;  name  change  procedures  and 
electronic  recordkeeping 
Correction,  38485 

interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Stripped  bonds  and  coupons  treatment,  38339 

PROPOSED  RULES 

Income  taxes: 
Small  business  corporations;  one  class  of  stock 
requirement,  38391 


Hearing,  38398 
Stripped  bonds  and  coupons  treatment 

Hearing,  38399 
Stripped  bonds  and  coupons  treatment;  cross  reference, 
38398 

International  Trade  Administration 

NOTICES 

Antidumping: 
Brass  sheet  and  strip  from — 

Canada,  38408 
Oil  country  tubular  goods  from  Canada,  38408 
Television  receivers,  monochrome  and  color,  from  Japan, 
38417 
Countervailing  dudes: 
Lamb  meat  from  New  Zealand,  38423 

international  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  38483 
(2  documents) 

Judicial  Conference  of  ttM  United  States 

NOTICES 

Meetings: 
Judicial  Conference  Advisory  Committee  on — 
Automation  and  Technology,  38457 

Justice  Department 

See  also  Antitrust  Division;  Federal  Bureau  of  Investigadon; 
Foreign  Claims  Settlement  Commission;  Immigration 
and  Naturalization  Service 

NOTICES 

Immigration  and  Nationality  Act: 

Central  address  file  system,  38463 
Pollution  control;  consent  judgments: 

Wellston,  OH,  384G4 

Labor  Department 

See  also  Employment  and  Training  Administradon 

NOTICES 

Substance  abuse  programs  in  workplace,  38466 
Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
California,  38455 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
American  President  Lines,  Ltd..  38479-38481 

(2  documents) 
Lykes  Bros.  Steamship  Co.,  Inc..  38481 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulaUons: 
Miscellaneous  amendments 
Correction,  38485 

National  Foundation  on  the  Arts  and  ttie  Humanities 

NOTICES 

Agency  informadon  collecUon  acdvities  under  0MB  review, 
38469 


Vi 
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National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

RUUS 

Fishery  conservation  and  management; 
Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 
groundfish.  38346 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Kemp's  Ridley  sea  turtle,  38424 
Permits: 
Marine  mammals,  38425 
(3  documents) 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  38457 

National  Science  Foundation 

NOTICES 

Meetings: 
Biological  and  Critical  Systems  Special  Emphasis  Panel 

38470 
Chemical  and  Thermal  Systems  Advisory  Committee. 

38470 

Nudear  Regulatory  Commission 

RULES 

Nuclear  equipment  and  materials;  export  and  import: 

South  Africa,  38335 
Production  and  utilization  facilities;  domestic  licensing: 

Emergency  response  data  system,  40178 
NOTICES 

Meetings;  Sunshine  Act,  38484 
Nuclear  waste  transportation: 

Governor's  designees;  notification  list:  correction.  38485 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

NOTICES 
Meetings: 
Federal  Prevailing  Rate  Advisory  Committee.  38470 

PubHc  Health  Service 

See  Alcohol.  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Resources  and  Services 
Administration 

Securities  and  Exchange  Commission 

RULES 

Investment  companies: 
Money  market  funds 
Correction.  38485 
NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 

Delta  Govenunent  Options  Corp..  38471 
Applications,  hearings,  determinations,  etc.: 
Government  Securities  Equity  Trust  Series  I  and 
Subsequent  Series  et  al.,  38471 


Small  Business  Administration 

PROPOSED  RULES 

Small  business  size  and  standards: 
Computer  programming,  data  processing,  and  other 
computer  related  services.  38364 

State  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
38473,  38474 
(5  documents) 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

North  American  Free  Trade  Agreement  negotiation.  40218 

Transportation  0«f>artment 

See  Federal  Aviation  Administration;  Maritime 
Administration 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau;  Internal 
Revenue  Service 
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Small  Business  Administration 

f>ROPOSED  RULES 

Small  business  size  and  standards: 
Computer  programming,  data  processing,  and  other 
computer  related  services,  38364 

State  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
38473.  38474 
(5  documents) 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

North  American  Free  Trade  Agreement  negotiation.  40218 

Transportation  Department 

See  Federal  Aviation  Administration;  Maritime 
Administration 

Treasury  Department 

See  Alcohol.  Tobacco  and  Firearms  Bureau;  Internal 
Revenue  Service 
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Rules  and  Reg 


This  section  of  the  FEDERAL  I 
contains  regulatory  documents  I 
general  appilcabilrty  and  legal  « 
of  which  ara  keyed  to  and  co< 
the  Code  of  Federal  Regutatior 
put>li8hed  under  50  titles  pursui 
U.S.C.  1510. 

The  Code  of  Federal  Regulatioi 
t>y  the  Superintendent  of  Docur 
Prices  of  new  books  are  listed 
first  FEDERAL  REGISTER  l8Su€ 
week. 


DEPARTMENT  OF  AQR1CUL1 

Agricultural  Stabilization  and 
Conservation  8«rvlc« 

Commodity  Credit  Corporati 
7  CFR  Part*  729  and  1446 

Peanuts   1 1 

agency:  Agricultural  Stabilize 
Conservation  Service,  and  Coi 
Credit  Corporation.  USDA. 
action:  Final  rule. 

SUINMARY:  This  rule  adopts  wi 
modification  the  interim  rules 
in  the  Federal  Register  on  Apr 
(56  FR 16206  and  56  FR  16227), 
forth  regulations  governing  th< 
poundage  quota  and  price  sup 
programs  for  peanuts  and  pea 
handler  operations  to  be  codif 
CFR  parts  729  and  1448. 

More  specifically,  this  final 
forth  regulations  to  implemenl 
provisions  of  the  Food,  Agrica 
Conservation,  and  Trade  Act  i 
(the  **1990  Act")  with  respect  1 
throtjgh  1996  crops  of  peanuts, 
collection  of  marketing  assess 
peanuts,  as  required  for  the  IS 
1995  crops  by  Section  1105  of  i 
Omnibus  Budget  Reconciliatio 
1990  (the  "1990  Budget  Act").  ^ 
respect  to  part  729,  the  amend 
the  interim  rules  adopted  in  th 
rule  principally  involve:  (1) 
Apportionoient  of  the  national 
quota  to  Oklahoma  and  New  I 
and  (2)  reallocation  in  Texas  ( 
increased  State  quota,  quota  r 
nonproduction,  and  permanen 
released  quota.  With  respect  t 
1446,  the  principal  modificatia 
involve:  (1)  Settlement  of  loan 
Valencia  peanuts  produced  in 
Mexico  and  (2)  the  terms  and 
governing  the  contracting  of  ai 
peanvts  for  expwt  or  crashing 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  ara  keyed  to  and  codtlfed  in 
the  Code  of  Federal  Regulatiorw,  wtiteh  is 
published  under  SO  tittes  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservallon  Sarvic* 

Commodity  Credit  Corporation 
7  CFR  Parta  729  and  1446 

Peanuts    1 1 

AOENCV.  Agricultural  Stabilization  and 
Conservation  Service,  and  Coounodity 
Credit  Corporation,  USDA. 
action:  Final  rule. 

summary:  This  rule  adopts  with  certain 
modification  the  interim  rules  published 
in  the  Federal  Register  on  April  19, 1991 
(56  FR  16206  and  56  FR  16227),  which  set 
forth  regulations  governing  the  federal 
poundage  quota  and  price  support 
programs  for  peanuts  and  peanut 
handler  operations  to  be  codified  in  7 
CFR  parts  729  and  1448. 

More  specifically,  this  final  rule  sets 
forth  regulations  to  implement  the 
provisions  of  the  Food.  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(the  **1990  Act")  with  respect  to  the  1991 
through  1996  cropa  of  peanuts,  and  the 
collection  of  marketing  assessments  for 
peanuts,  as  required  for  the  1991  through 
1995  crops  by  Section  1105  of  the 
Omnibus  Budget  Reconcihation  Act  of 
1990  (the  "1990  Budget  Actl.  Wth 
respect  to  part  729,  the  amendments  to 
the  interim  rules  adopted  in  this  final 
rule  principally  involve:  (1) 
Apportiofunent  of  the  national  poundage 
quota  to  Oklahoma  and  New  Mexico, 
and  (2)  reallocation  in  Texas  of  any 
increased  State  quota,  quota  reduced  for 
nonproduction,  and  permanently 
released  quota.  With  respect  to  part 
1446,  the  principal  modifications 
involve:  (1)  Settlement  of  loan  pools  for 
Valencia  peanuts  produced  in  New 
Mexico  and  (2)  the  terms  and  conditions 
governing  the  contracting  of  additional 
peanuts  for  export  or  crashing. 


These  regulations  are  required  by 
provisions  of  the  Agricultural 
Adjustment  Act  of  1938,  at  amended 
(the  "1938  Act"),  and  the  Agricultural 
Act  of  1949,  as  amended  (the  1949 
Act"). 

The  modifications  made  in  the  final 
rule  have  been  made  after  consideration 
of  the  public  comments.  In  some 
instances,  the  modifications  are 
technical  changes  made  for  purposes  of 
clarity. 

EFFECnvi  date:  This  final  rule  is 
effective  August  13, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jack  S.  Forlines,  Deputy  Director, 
Tobacco  and  Peanuts  Division,  ASCS. 
USDA,  P.O.  Box  2415,  Washington.  DC 
20013.  telephone  (202)  382-0158. 
•UPPLKMENTARV  INFORMATION:  This 

final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  has  been  classified  "not  major."  It 
has  been  determined  that  this  action 
'Will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  major  increases  in  costs 
or  prices  for  consumers,  hidividual 
industries.  Federal.  State  or  local 
governments,  or  geographical  regions. 
Furthermore,  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  ei^ort  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  fiiul 
rule  applies  are:  Commodity  Loans  and 
Purchases;  10.051,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Commodity  Credit  Corporation  (CCC) 
and  the  Agricultural  StabiHzation  and 
Conservation  Service  (ASCS)  are  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Except  with  respect  to  {  729.205,  the 
information  collection  requirements 


contained  in  the  regulations  of  7  CFR 
parts  729  and  1446  for  the  peanut 
poundage  quota  program  and  the  price 
support  program  were  approved  by  tba 
Office  of  Management  and  Budget 
(0MB).  as  required  by  44  U.S.C  chapter 
35,  and  assigned  0MB  control  numbers 
0560-0006,  0560-0014,  and  0560-0133. 
0MB  has  approved  the  collection 
requirements  through  May  31. 1992.  This 
final  rule  does  not  change  the 
information  collectioo  as  approved  by 
0MB.  The  Information  collection 
required  by  |  729.205  will  not  be 
applicable  to  the  1991  crop  of  peanuts 
because  there  has  not  been  an  increase 
in  any  State's  poundage  quota  for  the 
1991  crop.  The  information  collection 
requirements  for  {  729.205  will  be 
submitted  for  0MB  approval  not  later 
than  October  15, 1991.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  frma  • 
to  30  minutes  per  resporwe.  with  an 
average  of  14  minutes  per  response 
including  time  for  reviewing 
Instroctions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  inchniing 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer.  OIRM.  room  404W,  Washington. 
DC  2025ft  and  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (OMB#  0560-0008). 
Washington.  DC  20503. 

Statalory  Background 

Title  Vm  of  the  1990  Act  which  waa 
enacted  on  November  28, 1990.  amended 
the  1938  Act  and  the  1948  Act  to 
provide,  for  the  1991  through  1995  crops, 
for  the  peanut  poxindage  quota  and 
peanut  price  mpport  programs. 

In  additioa  section  1105  of  the  1980 
Budget  Act  which  was  enacted  on 
November  5. 1990i  provided  for  a 
marketing  assessment  equal  to  one 
percent  of  the  national  average  quota  or 
additional  price  support  rate  per  pound, 
as  applicable,  for  the  applicable  crop,  to 
be  collected  with  respect  to  all 
marketings  of  the  1991  through  1995 
crops  of  peanuts. 

Many  of  the  statutory  provisions  for 
peanuts  contained  in  the  1990  Act  and 
1990  Budget  Act  were  desCTfbed  in  the 
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supplementary  information  published 
with  the  interim  rules. 

1.  Summary  of  Comments  to  Part  729 

A  total  of  11  comments  were  received 
with  respect  to  the  interim  rule  for  Part 
729  that  was  published  in  the  Federal 
Register  on  April  19, 1991.  Most  of  the 
comments  related  to  the  1990  Act 
provision  that  permits  a  tenant  to  share 
with  the  farm  owner  in  any  quota 
increase  that  is  allocated  to  the  farm, 
from  any  increase  in  a  State's  poundage 
quota,  as  a  result  of  the  tenant's 
production  of  additional  peanuts  on  the 
farm.  Other  comments  related  to  the 
special  Texas  provision  for  allocating 
quota  to  farms  in  certain  Texas  counties 
and  the  provision  relating  to  marketing 
assessments.  There  were  single 
comments  submitted  on  other  issues  as 
well.  Although  the  comment  period 
ended  on  May  20, 1991,  the  Department 
continued  to  consider  comments 
received  through  close  of  business  on 
July  15, 1991. 

Section  729.205— Allocation  of 
Increased  Quota  to  Tenants 

There  were  5  comments  received 
relating  to  the  provision  that  the  tenant 
share  equally  with  the  farm  owner,  on  a 
farm  that  was  leased  to  the  tenant  for 
peanut  production,  in  any  increase  in 
the  farm  poundage  quota  that  results 
from  the  tenant's  production  of 
additional  peanuts,  if  the  poundage 
quota  allocated  to  the  State  was  greater 
than  the  poundage  allocated  to  the  State 
for  the  preceding  year. 

One  respondent  suggested  that  the 
tenant  should  not  share  in  any  increase 
in  poundage  quota  allocated  to  a  farm 
as  a  result  of  the  tenant's  production  of 
additional  peanuts  on  the  farm.  The 
respondent  recommended  that  any 
quota  allocated  to  the  farm  should 
remain  on  the  farm  on  which  the 
peanuts  were  produced.  Adopting  this 
suggestion  would  be  contrary  to  the 
plain  language  of  the  1990  Act. 

Other  respondents  felt  that  tenants 
should  share  in  the  quota  increase 
without  regard  to  whether  the  tenant 
received  a  100  percent  share  of  the 
peanuts  or  a  lesser  share.  Their  view 
was  that  the  words  "leased  to  a  tenant 
for  peanut  production"  as  in  section 
358-l{b)(2)(D)  of  the  1938  Act.  by  the 
1990  Act  should  be  read  to  include 
within  its  coverage,  tenants  with  a 
"share  lease"  arrangement  as  well  as 
tenants  with  a  "cash  lease" 
arrangement.  The  term  "leased  to  a 
tenant  for  peanut  production"  was 
interpreted  in  S  729.205  of  the  interim 
rule  to  apply  only  to  those  tenants  who 
leased  part  or  all  of  a  farm  and  had  a 
100  percent  producer  interest  in  one  or 


more  Helds  where  peanuts  were 
produced  on  the  feum  during  the  base 
period.  That  interpretation  is  maintained 
in  this  flnal  rule  to  be  consistent  with 
the  provision  that  limits  this  special 
grant  to  where  the  quota  is  derived  from 
the  tenants'  own  production  rather  than 
where  the  owner  of  the  farm  is  in  fact  a 
producer  of  the  peanuts.  In  addition,  a 
tenant  with  a  share  lease  may  not  have 
full  control  of  management  decisions  in 
the  farm's  operation  and  may  not  in  that 
sense  be  considered  a  lessee  but  may 
Instead  be  in  a  position  of  a  farm 
manager  or  employee. 

Section  729.204— Allocating  Quota 
Increase  or  Decrease 

There  were  two  comments  on  the 
general  method  for  allocating  the  quota 
increase  or  decrease  to  farms.  One 
respondent  stated  that  allocating  the 
quota  increase  on  the  basis  of  farm's 
production  history  unduly  benefits  large 
farmers.  Since  the  quota  decrease  is 
based  on  the  size  of  farm's  quota,  the 
respondent  suggested  that  the  quota 
increase  should  also  be  based  on  the 
farm's  quota.  However,  use  of  the 
production  history  is  explicitly  required 
by  section  358-l(b)(2)(a)  of  the  1938  Act 

Another  respondent  recommended 
that  the  quota  decrease  should  be  based 
on  the  farm's  production  history  because 
the  quota  increase  is  based  on  the 
farm's  production  history.  Section  358- 
1(b)(2)(B)  of  the  1938  Act  provides  that 
in  the  event  the  poundage  quota 
apportioned  to  a  State  for  any  of  the 
1991  through  1995  marketing  years  is 
decreased  from  the  poundage  quota 
apportioned  to  farms  in  the  State  for  the 
immediately  preceding  year,  the 
decrease  shall  be  allocated  among  all 
the  farms  in  the  State  for  each  of  which 
a  farm  poundage  quota  was  established 
for  the  marketing  year  immediately 
preceding  the  marketing  year  for  which 
the  allocation  is  being  made.  The  1938 
Act  does  not  specify  how  the  quota 
decrease  in  the  national  quota  shall  be 
allocated  to  States.  However,  if  the 
production  history  were  used  to  allocate 
the  quota  decrease,  the  greater  amount 
of  quota  would  move  away  from 
producing  farms,  which  is  contrary  to 
the  preference  in  the  ciurent  poundage 
quota  legislation  to  place  the  quota  on 
farms  that  are  actually  producing 
peanuts. 

Accordingly,  the  method  for  allocating 
the  quota  increase  to  farms  and  for 
determming  the  quota  decrease  on  farms 
shall  remain  as  provided  in  the  interim 
rule. 


Section  729.103 — Considered  Produced 
Credit 

One  respondent  suggested  that 
considered  produced  credit  should  be 
granted  on  a  farm  for  failure  to  produce 
peanuts  because  of  a  disaster.  No 
modification  in  the  regulations  is  needed 
to  accommodate  this  suggestion.  The 
interim  rule  in  §  729.103  provides  for 
granting  considered  produced  credit  if 
peanuts  are  not  produced  because  of 
drought,  flood,  or  any  other  natural 
disaster  or  any  other  condition  beyond 
the  control  of  the  producer. 

Section  729.212— Considered  Produced 
Credit  for  Temporary  Owner  or 
Operator  Transfer 

One  respondent  stated  that  a 
producer  who  temporarily  transfers 
quota  by  an  owner  or  operator  transfer 
under  the  transfer  provisions  in 
§  729.212,  should  receive  considered 
produced  credit  on  the  transferring  farm 
if  the  transferred  quota  is  not  produced 
on  the  receiving  farm  because  of 
conditions  beyond  the  control  of  the 
operator  on  the  receiving  farm.  Section 
358b(a)(2)  of  the  1938  Act  provides  in 
part  with  respect  to  owner  or  operator 
transfers  of  quota  to  a  self-owned  or 
operated  farm,  that  "any  farm  poundage 
quota  transferred  *  *  •  shall  not  result 
in  any  reduction  in  the  farm  poundage 
quota  for  the  transferring  farm  if  the 
transferred  quota  is  produced  or 
considered  produced  on  the  receiving 
farm."  Historically,  considered  produced 
credit  has  been  granted  for  all  farms 
only  up  to  an  amount  not  to  exceed  the 
basic  quota  for  the  farm.  Modifying  the 
historical  defmition  and  granting 
considered  produced  credit  for  owner 
and  operator  transfers  in  excess  at  the 
farm's  basic  quota,  would  significantly 
modify  the  method  of  allocating  quota 
increases  or  reallocating  quota  reduced 
for  nonproduction,  would  create 
inequities  in  the  administration  of  the 
program,  and  would  thereby  be  contrary 
to  the  provisions  of  the  statute. 
Accordingly,  no  change  has  been  made 
in  this  provision  of  the  regulations. 

Another  respondent  recommended 
that  considered  produced  credit  should 
be  granted  to  all  farms  for  1991,  because 
of  the  planting  decisions  that  had  to  be 
made  before  the  interim  rule  was  issued. 
Although  the  interim  rule  was  not 
published  until  April  19, 1991.  producers 
had  sufGcient  time  after  receipt  of  their 
initial  notice  of  quota  to  plant  the 
peanut  acreage.  In  order  to  avoid  a 
reduction  in  quota  in  such 
circiunstances,  the  producer  only  has  to 
plant  sufficient  acres  to  produce  the 
basic  quota,  and  from  the  previously 
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the  production  of  additional  p 
1989  exceeded  the  total  quota 
to  the  county  for  the  1989  mar 
year.  The  interim  rule  interprc 
legislative  language  "total  qu( 
allocated  to  die  county  for  the 
marketing  year"  to  mean  the  : 
effective  quota  rather  than  thi 
basic  quota  since  the  effective 
includes  temporary  adjustmei 
quota.  By  using  the  1989  effec 
two  counties  (Hidalgo  and  Ba 
would  have  qualified,  if  the  bi 
had  been  used,  were  exchidet 
review  of  the  comments  and  t 
it  has  been  determined  that  th 
"allocated"  is  more  correctly : 
refer  to  "basic"  quota  rather  t 
"effective"  quota,  particularly 
portion  of  the  statute  appears 
designed  to  provide  for  increa 
counties  with  low  estabiished 
compared  to  actual  productioi 
regulations  have  been  modific 
accordingly.  Therefore,  Hidalj 
Bailey  counties  will  be  eligibli 
receive  a  share  of  any  "bonus 
increase  that  is  granted  to  eli{ 
counties.  This  change  will  bai 


JMI 


day.  August  13,  1991  /  Rules  and  Regulations 


Fwfaral  R»8i«ter  /  Vol.  56>  No.  156  /  Tuesday.  August  13.  1991  /  Rules  and  Regntetfon's        saS2l 


peanuts  were 
rm  during  the  base 
retation  is  maintained 
be  consistent  with 
[imits  this  special 
quota  is  derived  from 
reduction  rather  than 
f  the  farm  is  in  fact  a 
inuts.  In  addition,  a 
B  lease  may  not  have 
agement  decisions  in 
in  and  may  not  in  that 
id  a  lessee  but  may 
lition  of  a  farm 
^ee. 

allocating  Quota 
ise 

comments  on  the 
:  allocating  the  quota 
se  to  farms.  One 
that  allocating  the 
the  basis  of  farm's 
unduly  benefits  large 
quota  decrease  is 
jf  farm's  quota,  the 
ted  that  the  quota 
so  be  based  on  the 
ever,  use  of  the 
is  explicitly  required 
)(2)(a)  of  the  1938  Act. 
lent  recommended 
rease  should  be  based 
uction  history  because 
is  based  on  the 
history.  Section  358- 
138  Act  provides  that 
lundage  quota 
tate  for  any  of  the 
marketing  years  is 
e  poundage  quota 
ms  in  the  State  for  the 
iding  year,  the 
allocated  among  all 
ate  for  each  of  which 
|uota  was  established 
^ear  immediately 
keting  year  for  which 
eing  made.  The  1938 
ify  how  the  quota 
tional  quota  shall  be 
I.  However,  if  the 
'  were  used  to  allocate 
e,  the  greater  amount 
)ve  away  from 
which  is  contrary  to 
he  current  poundage 
0  place  the  quota  on 
jally  producing 

;  method  for  allocating 
)  to  farms  and  for 
iota  decrease  on  farms 
ovided  in  the  interim 


Section  729.103 — Considered  Produced 
Credit 

One  respondent  suggested  that 
considered  produced  credit  should  be 
granted  on  a  farm  for  failure  to  produce 
peanuts  because  of  a  disaster.  No 
modification  in  the  regulations  is  needed 
to  accommodate  this  suggestion.  The 
interim  rule  in  S  729.103  provides  for 
granting  considered  produced  credit  if 
peanuts  are  not  produced  because  of 
drought,  flood,  or  any  other  natural 
disaster  or  any  other  condition  beyond 
the  control  of  the  producer. 

Section  729.212— Considered  Produced 
Credit  for  Temporary  Owner  or 
Operator  Transfer 

One  respondent  stated  that  a 
producer  who  temporarily  transfers 
quota  by  an  owner  or  operator  transfer 
under  the  transfer  provisions  in 
§  729.212,  should  receive  considered 
produced  credit  on  the  transferring  farm 
if  the  transferred  quota  is  not  produced 
on  the  receiving  farm  because  of 
conditions  beyond  the  control  of  the 
operator  on  the  receiving  farm.  Section 
358b(a)(2)  of  the  1938  Act  provides  in 
part,  with  respect  to  owner  or  operator 
transfers  of  quota  to  a  self-owned  or 
operated  farm,  that  "any  farm  poundage 
quota  transferred  *  *  *  shall  not  result 
in  any  reduction  in  the  farm  poundage 
quota  for  the  transferring  farm  if  the 
transferred  quota  is  produced  or 
considered  produced  on  the  receiving 
farm."  Historically,  considered  produced 
credit  has  been  granted  for  all  farms 
only  up  to  an  amount  not  to  exceed  the 
basic  quota  for  the  farm.  Modifying  the 
historical  definition  and  granting 
considered  produced  credit  for  owner 
and  operator  transfers  in  excess  at  the 
farm's  basic  quota,  would  significantly 
modify  the  method  of  allocating  quota 
increases  or  reallocating  quota  reduced 
for  nonproduction,  would  create 
inequities  in  the  administration  of  the 
program,  and  would  thereby  be  contrary 
to  the  provisions  of  the  statute. 
Accordingly,  no  change  has  been  made 
in  this  provision  of  the  regulations. 

Another  respondent  recommended 
that  considered  produced  credit  should 
be  granted  to  all  farms  for  1991,  because 
of  the  planting  decisions  that  had  to  be 
made  before  the  interim  rule  was  issued. 
Although  the  interim  rule  was  not 
published  until  April  19, 1991,  producers 
had  sufGcient  time  after  receipt  of  their 
initial  notice  of  quota  to  plant  the 
peanut  acreage.  In  order  to  avoid  a 
reduction  in  quota  in  such 
circumstances,  the  producer  only  has  to 
plant  sufficient  acres  to  produce  the 
basic  quota,  and  from  the  previously 


announced  national  poundage  quota 
most  producers  could  detCTmine  the 
acreage  of  peanuts  that  would  be 
required  to  produce  the  farm's  basic 
quota.  Further,  there  were  provisions  in 
the  interim  rule  for  granting  considered 
produced  credit  for  leasing  and 
releasing  quota. 

Section  729.204— Reallocation  of 
Increased  Quota.  Quota  Reduced  for 
Nonproduction,  and  Permaneatly 
Released  Quota  in  Texas 

There  were  2  comments  that  related  to 
the  method  used  in  the  interim  rule  to 
detennine  the  eligibility  of  counties  in 
Texas  to  participate  in  the  specia]  quota 
allocatioa  Both  of  the  respondents 
indicated  that  the  basic  quota,  rather 
than  the  effective  quota,  should  have 
been  used  to  determine  counties  eligible 
for  the  special  provision.  Section  358- 
l(b)(2)(B]  of  the  1938  Act  provides  that 
in  the  event  the  poundage  quota 
apportioned  to  Texas  for  any  of  the  1991 
through  1995  marketing  years  exceeds 
the  poundage  quota  apportioned  to 
farms  in  the  State  for  the  immediately 
preceding  year,  33  percent  of  the 
increased  quota  shall  be  allocated  to 
farms  having  poundage  quotas  for  the 
1990  marketing  years  in  any  Texas 
county  in  which  the  production  of 
additional  peanuts  in  1989  exceeded  the 
total  quota  allocated  to  the  county  for 
the  1989  marketing  year.  The  1938  Act 
also  provides  that  quota  voluntarily 
released  or  reduced  for  nonproduction 
on  all  Texas  farms,  shall  be  reallocated 
to  farms  in  any  Texas  county  in  which 
the  production  of  additional  peanuts  in 
1989  exceeded  the  total  quota  allocated 
to  the  county  for  the  1989  marketing 
year.  The  interim  rule  interpreted  the 
legislative  language  "total  quota 
allocated  to  tfie  county  for  the  1989 
marketing  year"  to  mean  the  1989 
effective  quota  rather  than  the  1989 
basic  quota  since  the  effective  quota 
includes  temporary  adjustments  to  the 
quota,  By  using  the  1989  effective  quota, 
two  counties  (Hidalgo  and  Bailey)  that 
would  have  qualified,  if  the  basic  quota 
had  been  used,  were  excluded.  On 
review  of  the  comments  and  the  statute, 
it  has  been  determined  that  the  term 
"allocated"  is  more  correctly  read  to 
refer  to  "basic"  quota  rather  than  the 
"effective"  quota,  particularly  as  this 
portion  of  the  statute  appears  to  be 
designed  to  provide  for  increases  in 
counties  with  low  established  quota 
compared  to  actual  production.  The 
regulations  have  been  modified 
accordingly.  Therefore.  Hidalgo  and 
Bailey  cotraties  will  be  eligible  to 
receive  a  share  of  any  "bonus"  quota 
increase  that  is  granted  to  eligible  Texas 
counties.  This  change  will  have  no  effect 


on  any  other  State  and  there  will  be  no 
budgetary  or  regulatory  change  in  tf»e 
impact  of  the  peanut  program  at  the 
national  level. 

Section  729.206— Experimental  and 
Research  Programs 

Two  comments  related  to  the  quota 
allocated  to  experimental  and  research 
farms.  One  respondent  suggested  that 
the  research  institutions  be  permitted,  in 
cooperation  with  the  State  ASC 
committee,  to  assign  a  portion  of  quotas 
allocated  to  them  to  any  farm  in  the 
State  for  purposes  of  on  farm  research 
when  under  the  supervision  of  the 
institution.  Another  respondent 
suggested  that  additional  quota,  or  a 
percent  of  the  quota  allocated  to  the 
research  institutions  under  9  729.206  of 
the  interim  rule,  be  made  available  to 
privately  owned  farms  for  experimental 
and  research  purposes.  The  1938  Act  is 
very  specific  as  to  the  description  of  the 
institutions  that  qualify  under  this 
provision.  It  provides  that  the  Secretary 
may  permit  a  portion  of  the  poundage 
quota  estabHshed  in  the  State  for  the 
1991  crop  to  be  allocated  to  each  land- 
grant  institution  identified  in  the  Act  of 
May  8. 1914  (38  Stat.  372.  chapter  79;  7 
U.S.C.  341  et  sag.),  colleges  eligible  to 
receive  funds  under  the  Act  of  August 
30, 1890  (28  Stat.  419  chapter  841;  7 
U.S.C.  321  etseq.),  including  Tuskegee 
Institute  and.  as  appropriate,  the 
Agricultural  Research  Service  of  the 
Department  of  Agriculture,  if  such 
institution  possessed  a  quota  for  the 
1985  crop  year  or  was  authorized  under 
this  part  at  that  time  to  market  peanuts 
from  the  1985  crop  for  quota  purposes 
without  incurring  marketing  penalties. 
Section  729.311  of  the  interim  rule 
provides  that  peanuts  grown  for 
experimental  or  research  purposes  shall 
not  be  subject  to  penalty  on  the 
marketing  of  any  peanuts  that  are  grovim 
only  for  experimental  or  research 
purposes,  which  will  include  seed 
determined  to  be  breeder  or  foundation 
seed  or  grown  on  land  owned  or  leased 
by  a  publiclyKJwned  agricultural 
experiment  station,  which  will  include 
State-operated  seed  organizations. 
Accordingly,  peanuts  grown  for 
experimentation  and  research  purposes 
on  land  owned  or  leased  by  a  publicly- 
owned  experiment  station  are  not 
subject  to  penalty  if  the  peanuts  are 
retained  for  further  experimentation  and 
the  peanuts  are  not  used  for  food,  feed 
or  seed  to  produce  another  crop. 

Section  729L212— Transfers 

There  was  one  comment  that 
appeared  to  recommend  that  the 
regulations  permit,  in  all  States, 
transfers  of  quota  to  contiguous  counties 


within  the  State  for  purposes  of  crop 
rotation  and  management  practices.  The 
interim  rule,  in  accordance  with  the 
statute,  provided  that  transfers  to  a 
contigoous  coimty  within  the  same  State 
are  generally  only  permitted  in  cases  for 
an  "owner  transfer"  or  "operator 
transfer"  where  the  two  farms  have  the 
same  owner  or  operator  and  only  where 
the  receiTing  farm  had  a  basic  quota 
established  for  the  preceding  year's 
crop.  However,  the  1938  Act  provides  in 
the  case  of  any  State  for  which  the 
poundage  quota  allocated  to  a  State  is 
less  than  10,000  tons  for  the  previoos 
year's  crop,  that  all  or  any  part  of  the 
farm  poundage  quota  may  be 
transferred  by  sale  cr  Lease  from  a  larm 
in  the  county  to  a  farm  in  any  other 
county  in  the  same  State.  The  stattite 
does  not  permit  the  transfer  of  quota  by 
sale  or  lease  to  contiguous  counties 
except  under  these  conditions.  As  the 
interim  rule  accurately  reflected  the 
provisions  of  the  statute,  no  change  was 
adopted. 

Section  729.303— Designing  Category  of 
Marketings 

There  was  one  comment  received 
regarding  (be  designation  of  the  peanut 
marketing  category  by  the  producer.  The 
respondent  si^ested  that  7  workdays 
after  inspection  instead  of  3  workdays 
after  inspection  be  provided  for  the 
producer  to  designate  the  category  of 
marketings  (Le..  whether  the  peanuts 
will  be  marketed  as  quota  peanuts  or  as 
additional  peanuts).  The  three-day 
period  appears  to  be  duly  sufficient  for 
the  prodiioer  to  make  the  marketing 
decision  and  the  shorter  period  will 
facilitate  the  orderly  marketing  of  the 
crop  during  harvest  season.  Peanuts 
cannot,  in  most  cases,  be  unloaded  from 
a  producer's  vehicle  until  the  producer 
designates  the  category  of  sale  and  the 
identity  of  the  purchaser  has  been 
determined.  Long  delays  in  marketing 
decisions  would  cause  peanuts  to  sit  at 
the  baying  point  unattended  encourage 
confusion,  and  subject  peanuts  to  loss  or 
damage.  Accordingly,  no  change  in  this 
proviskm  of  the  regulatiorrs  has  been 
made.  Producers  wishing  to  have  more 
time  to  make  a  marketing  decision  can 
hoM  the  peanuts  on  the  farm  for  a  longer 
period. 

Section  72A315— Segregation  3  Peanuts 

There  was  one  comment  relating  to 
the  provision  contained  in  (  729.315  of 
the  interim  role  for  the  supervision  of 
Segregation  3  peanuts.  The  respondent 
suggested  that  handlers  who  are 
menbers  of  the  Peanut  Administrative 
pommrttee  (PAC)  already  have 
Segregation  3  supervision  by  the  PAC 
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and  any  further  instructions  for 
supervision  is  not  required.  The 
provisions  in  {  729.315  were 
implemented  to  control  producer 
marketings  of  Segregation  3  peanuts. 
Producers  as  individuals  are  not  signers 
of  the  marketing  agreement.  Further,  this 
provision  of  the  interim  rule  permits  the 
sale  of  Segregation  3  peanuts  for  seed 
use  to  handlers  who  are  not  signers  of 
the  marketing  agreement.  Accordingly, 
no  change  was  adopted. 

Section  729.301— Identification  of 
Producer  by  Name  on  Producer 
Identification  Card 

There  was  one  comment  relating  to 
protecting  the  producer's  identity  at  time 
of  grading  the  peanuts  by  not  identifying 
the  producer  on  the  producer 
identification  card  because  of 
discriminatory  and  preferential 
treatment  a  producer  may  or  may  not 
receive  at  the  grading  process.  No 
change  has  been  adopted.  The  1938  Act 
provides  that  all  peanuts  that  are 
harvested  and  delivered  to  market  from 
a  farm  must  be  properly  identified  to  the 
farm  of  production.  This  is  necessary  to 
determine  whether  the  peanuts  are 
eligible  for  the  category  of  marketing  in 
which  they  are  being  sold.  Use  of  all 
identifying  information  assures  that 
inspections  will  properly  be  matched 
with  the  correct  peanuts.  Because  of  the 
requirement  to  identify  the  farm  of 
production  and  the  severe  penalties  that 
may  be  imposed  for  false  identification 
of  peanuts,  the  producer  identification 
card  is  considered  essential  to  the 
marketing  process.  Further,  there  are 
administrative  procedures  already 
available  for  contesting  inspection 
results. 

Section  729.316— Marketing 
Assessments 

Two  comments  addressed  the  time  for 
submitting  the  marketing  assessments 
that  are  collected  by  the  handler  for 
peanuts  marketed  through  the  handler 
and  that  are  paid  by  the  producer  for 
uninspected  peanuts  marketed  by  the 
producer.  One  respondent  suggested 
that  the  time  provided  in  S  729.316  for 
remitting  the  assessment  is  not  reahstic 
Section  729.316  of  the  interim  rule 
provides  that  the  marketing  assessment 
shall  be  remitted  during  the  5  days  that 
follow  the  week  in  which  the  data  from 
the  applicable  form  ASCS-1007  was 
transmitted  to  ASCS.  Under  this 
provision  a  handler  could  have  from  5  to 
12  days  to  remit  the  marketing 
assessment,  depending  on  the  date  of 
transmittal  of  the  data.  The  postmark  on 
the  envelope  in  which  such  marketing 
assessment  is  remitted  shall  be  the  basis 
for  determining  whether  the  marketing 


assessment  was  remitted  timely.  For  a 
producer,  the  interim  rule  provides  that 
the  marketing  assessment  shall  be 
remitted,  within  7  days  after  the  date 
such  peanuts  were  marketed,  to  the 
coun^  ASCS  office  that  serves  the 
county  in  which  the  farm  is 
administratively  located.  USDA  believes 
that  the  time  prescribed  in  the 
regulations  for  remitting  the 
assessments  is  more  than  reasonable. 
Further  delay  would  unduly  prejudice 
the  public's  financial  interest  in 
expeditious  collection  of  the 
assessment. 

Another  respondent  recommended 
that  the  interim  rule  should  be  amended 
to  require  that  the  producer  "shall"  pay 
one-half  of  the  marketing  assessment. 
The  final  rule  was  amended  to  provide 
that  the  handler  shall  collect  one-half  of 
the  marketing  assessment  from  the 
proceeds  that  otherwise  will  be  due  the 
producer. 

Corrections  to  Interim  Rule  for  Part  729 

The  final  rule  makes  the  following 
corrections  and  change  to  the  interim 
rule  for  part  729: 

1.  Under  the  definitions  contained  in 
S  729.103,  the  quantity  marketed  or 
considered  marketed  as  "Noninspected 
peanuts"  under  definition  for  "Peanut 
quantity  marketed  or  considered 
marketed"  is  deHned  in  the  Hnal  rule  as 
the  gross  weight  instead  of  the  net 
weight  for  determining  the  weight  of  the 
lot  of  peanuts  that  is  not  inspected  by 
the  Federal-State  Inspection  Service  at 
the  time  of  marketing. 

2.  The  del^ition  for  "Considered 
produced  credit"  is  changed  in  the  final 
rule  to  prohibit  the  granting  of 
considered  produced  credit  for  peanut 
poundage  quota  that  was  leased  and 
transferred  for  the  current  year  after 
July  31.  This  was  to  clarify  the  intent 
that  considered  produced  credit  was  not 
to  be  granted  for  a  fall  transfer  of  quota. 

3.  The  quota  allocation  factors  in 
S  729.201  have  been  recalculated  for 
New  Mexico  and  Oklahoma.  In  New 
Mexico,  a  farm  permanently  transferred 
quota  &om  one  county  to  another  and 
the  quota  inadvertently  was  duplicated 
in  both  counties.  However,  the  error  was 
not  discovered  before  the  interim  rule 
was  issued.  In  Oklahoma,  as  a  result  of 
an  appeal  additional  quota  was  granted 
after  the  preliminary  quotas  had  been 
determined. 

4.  Section  729.204  has  been  amended, 
with  respect  to  cases  involving  farm 
reconstitutions  in  qualifying  Texas 
counties,  to  provide  that;  (1)  If  a  farm  is 
divided  after  the  1990  crop  year,  the 
resulting  farms  will,  with  respect  to  the 
requirement  that  the  farm  had  a  1990 
basic  quota,  be  considered  eligible  to 


receive  a  share  of  any  "bonus"  quota 
that  is  allocated  to  eligible  Texas 
counties  in  a  year  subsequent  to  the 
division  and  (2)  if  a  farm  is  combined 
after  1990  with  another  farm,  the 
resulting  farm  will  not  be  considered  to 
meet  the  1990  basic  quota  requirement 
unless,  prior  to  the  combination,  each 
farm  that  is  involved  in  the  combination 
had  a  1990  basic  quota. 

2.  Summary  of  Comments  to  Part  1446 

In  response  to  the  interim  rule  for  Part 
1446  that  was  published  on  April  19, 
1991,  a  total  of  17  respondents  submitted 
19  comments  which  addressed  more 
than  75  separate  issues.  Respondents 
addressed  many  minor  issues  such  as 
technical  changes  and  clarifications. 
Some  respondents  addressed  issues  that 
are  beyond  the  scope  of  this  rulemaking 
or  requested  procedural  clarifications 
that  do  not  involve  adjusting  the  terms 
of  the  regulations.  These  comments  are 
not  addressed  in  the  final  rule.  Although 
the  comment  period  ended  on  May  20, 
1991,  the  Department  continued  to 
consider  comments  received  through  the 
close  of  business  on  July  15, 1991.  The 
more  important  issues  germane  to  the 
rulemaking,  are  the  following: 

Section  1446.102— Administration 

Three  respondents  commented  on  the 
provisions  of  the  interim  rule  that  allow 
the  Administrator,  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  or  the  Executive  Vice  President, 
CCC  to  change  a  determination  made 
by  a  designee  of  the  Administrator  or 
Executive  Vice  President  The 
respondents  suggested  that  a  person 
acting  on  a  determination  or  action 
taken  by  an  ASCS  employee  or 
representative  should  be  exempt  from 
any  liability  for  actions  taken  on  such 
information  if  the  Administrator  or 
Executive  Vice  President  or  designee 
modifies  or  rescinds  any  determination 
or  action  taken  by  the  employee  or 
representative. 

Part  790  of  this  title,  in  accordance 
with  section  326  of  the  Food  and 
Agriculture  Act  of  1962  (7  U.S.C.  1339c). 
is  incorporated  into  the  regulations  in 
Part  1446  only  and  provides  the 
authority  for  the  Administrator,  ASCS 
(Executive  Vice  President.  CCC).  to 
grant  benefits  in  certain  instances  when 
the  incomplete  performance  was  based 
entirely  upon  action  or  advice  of  an 
authorized  representative  of  the 
Secretary.  However,  with  respect  to 
penalties,  even  though  a  person  may 
have  relied  in  good  faith  on  the  advice 
of  an  employee,  if  the  advice  was  in  fact 
erroneous,  relief  under  this  statutory 
provision  is  not  possible  since  the 
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receive  a  share  of  any  "bonus"  quota 
that  is  allocated  to  eligible  Texas 
counties  in  a  year  subsequent  to  the 
division  and  (2)  if  a  farm  is  combined 
after  1990  with  another  farm,  the 
resulting  farm  will  not  be  considered  to 
meet  the  1990  basic  quota  requirement 
unless,  prior  to  the  combination,  each 
farm  that  is  involved  in  the  combination 
had  a  1990  basic  quota. 

2.  Summary  of  Comments  to  Part  1446 

In  response  to  the  interim  rule  for  Part 
1446  that  was  published  on  April  19. 
1991,  a  total  of  17  respondents  submitted 
19  conmients  which  addressed  more 
than  75  separate  issues.  Respondents 
addressed  many  minor  issues  such  as 
technical  changes  and  clarifications. 
Some  respondents  addressed  issues  that 
are  beyond  the  scope  of  this  rulemaking 
or  requested  procedural  clariflcations 
that  do  not  involve  adjusting  the  terms 
of  the  regulations.  These  comments  are 
not  addressed  in  the  final  rule.  Although 
the  comment  period  ended  on  May  20, 
1991.  the  Department  continued  to 
consider  comments  received  through  the 
close  of  business  on  July  15, 1991.  The 
more  important  issues  germane  to  the 
rulemaking,  are  the  following: 

Section  1446.102— Administration 

Three  respondents  commented  on  the 
provisions  of  the  interim  rule  that  allow 
the  Administrator,  Agricultiu-al 
Stabilization  and  Conservation  Service 
(ASCS)  or  the  Executive  Vice  President, 
CCC  to  change  a  determination  made 
by  a  designee  of  the  Administrator  or 
Executive  Vice  President  The 
respondents  suggested  that  a  person 
acting  on  a  determination  or  action 
taken  by  an  ASCS  employee  or 
representative  should  be  exempt  from 
any  liability  for  actions  taken  on  such 
information  if  the  Administrator  or 
Executive  Vice  President  or  designee 
modifies  or  rescinds  any  determination 
or  action  taken  by  the  employee  or 
representative. 

Part  790  of  this  title,  in  accordance 
with  section  326  of  the  Food  and 
Agriculture  Act  of  1962  (7  U.S.C.  1339c). 
is  incorporated  into  the  regulations  in 
Part  1446  only  and  provides  the 
authority  for  the  Administrator.  ASCS 
(Executive  Vice  President.  CCC),  to 
grant  benefits  in  certain  instances  when 
the  incomplete  performance  was  based 
entirely  upon  action  or  advice  of  an 
authorized  representative  of  the 
Secretary.  However,  with  respect  to 
penalties,  even  though  a  person  may 
have  relied  in  good  faith  on  the  advice 
of  an  employee,  if  the  advice  was  in  fact 
erroneous,  relief  under  this  statutory 
provision  is  not  possible  since  the 


statute  does  not  extend  to  the 
assessment  of  penalties. 

One  respondent  stated  that  allowing 
export  credit  for  peanut  products  that 
are  exported  to  Canada  or  Mexico 
should  be  allowed  for  the  1991  crop  as  a 
means  of  expanding  U.S.  exports  and 
increasing  the  market  for  U.S.  peanuts. 

Due  to  the  complexity  of  this  issue, 
further  study  will  be  undertaken  and 
comments  sought  with  respect  to  the 
1992  through  1995  crops  of  peanuts. 
However,  the  interim  rule  will  remain  in 
effect  for  the  1991  crop  of  peanuts. 

Section  1446.103— Definitions 

Seven  respondents  requested  that 
several  definitions  which  were  excluded 
from  the  interim  rule  be  added  to  the 
regulations.  Also,  respondents  requested 
changes  to  several  definitions  that 
appeared  in  the  interim  rule. 

It  was  determined  to  add  into  the  final 
rule  definitions  for  "additional  peanuts", 
"bright  hull  Valencia  peanuts",  "dark 
hull  Valencia  peanuts",  "fragmented 
peanuts",  "treated  seed  peanuts",  and 
"Valencia  peanuts  produced  in  the 
Southwest  suitable  for  roasting."  Also,  it 
was  determined  that  the  final  rule  adopt 
tl-.e  suggested  changes  in  the  definition 
of  "eligible  peanuts"  to  include  peanuts 
to  be  delivered  in  bags  for  price  support 
loan  in  the  Southwest  area  (as  defiiied 
in  the  regulations). 

Section  1446.201— General  Handler 
Requirements 

Two  respondents  requested  that  the 
regulations  list  the  specific  requirements 
which  must  be  met  for  handler  approval. 
Ifwas  determined  that  the  regulations 
acciu-ately  set  out  the  statutory 
requirements  for  handler  approval  while 
providing  adequate  flexibility  for 
handling  unusual  cases. 

Section  1446.302— Eligibility  of  Peanuts 
for  Price  Support  at  the  Additional  Loan 
Rate 

Seven  respondents  addressed  the 
eligibility  of  peanuts  for  loan. 
Suggestions  include:  (1)  Requiring  the 
same  moisture  requirements  for  seed 
peanuts  as  fur  non-seed  peanuts,  (2) 
requiring  that  peanuts  must  contain  not 
more  than  10  percent  foreign  material 
unless  the  peanuts  are  bought  back  by 
the  handler  and  stored  separately,  and 
(3)  changing  the  provisions  regarding 
Segregation  2  and  Segregation  3 
peanuts. 

No  change  in  the  regulations  was 
found  to  be  necessary.  It  was 
determined  that  these  suggestions  are 
procedural  in  nature  and  are  not 
appropriate  matters  for  coverage  in  the 
regulations.  In  addition,  such  items  are 
applicable  to  peanut  quality  and  are 


subject  to  the  quality  program 
administered  by  PAC  and  by  the 
Agricultural  Marketing  Service. 

Section  1446.307— Disaster  Transfer  of 
Segregation  2  or  Segregation  3  Peanuts 
From  Additional  Loan  to  Quota  Loan 

Six  respondents  addressed  the 
disaster  transfer  provision.  Five  of  the 
comments  wanted  technical  changes  to 
assure  accurate  calculations.  One 
respondent  asked  that  the  regulations 
clarify  the  options  of  using  the  disaster 
transfer  provision  where  crop  insurance 
indemnification  may  also  be  offered  by 
the  Federal  Crop  Insurance  Corporation 
(FCIC). 

It  was  determined  that  the  regulations 
adequately  set  forth  the  requirements 
for  disaster  transfers  and  that  step-by- 
step  instructions  for  making  calculations 
are  more  suitable  for  inclusion  in  a 
directive  handbook. 

Also,  since  the  provisions  of  the  crop 
insurance  program  are  not  addressed  by 
the  regulations  of  part  1446,  suggestions 
regarding  the  handling  of  such  claims 
were  beyond  the  scope  of  this 
rulemaking  and  were  not  adopted. 

Section  1446.308— Loan  Pools 

Ten  respondents  commented  on  the 
provisions  of  the  interim  rule  which 
addressed  pools  for  Valencia  peanuts 
produced  in  New  Mexico.  The 
respondents  suggested  continuation  of 
the  same  method  of  cross  compliance 
between  pools  that  had  been  used  with 
respect  to  the  1986  through  1990  crop  of 
peanuts.  As  the  statutory  language 
which  applied  to  these  crops  was 
adopted  intact  in  the  1990  Act  and  the 
method  of  accounting  for  these  pools 
was  well  known,  these  comments  have 
been  adopted  in  the  final  rule.  This  will 
mean  that  gains  in  pools  in  other  areas 
will  not  be  used  to  offset  losses  in  the 
pools  for  Valencia  peanuts  produced  in 
New  Mexico.  Also,  it  exempts  the  New 
Mexico  pools  for  bright  hull  and  dark 
hull  Valencia  peanuts  from  offsetting 
losses  in  dark  hull  Valencia  peanuts 
from  gains  in  bright  hull  Valencia 
peanuts,  and  vice  versa. 

Section  1446.309— Immediate  Buyback 
and  Sale  of  Loan  Peanuts  to  the  Storing 
Handler 

Seven  respondents  objected  to  the 
provision  of  the  interim  rule  which 
allows  the  purchase  of  additional 
peanuts  for  domestic  edible  uses  under 
tlie  "immediate  buyback"  provision. 

Five  respondents  wanted  the  same 
language  that  was  apphcable  for  the 
1386-1990  peanut  crops  which 
prohibited  immediate  buyback 
purchases  until  all  contract  additional 
peanuts  were  delivered  from  the  farm. 


One  respondent  wanted  some  form  of 
restriction  but  suggested  such 
restrictions  should  apply  by  peanut  type. 
It  was  determined  not  to  change  the 
interim  rule  as  contracting  parties  may 
agree  to  contract  provisions  to  restrict 
"immediate  buyback"  without  the  need 
for  the  regulations  to  impose  such 
restrictions  on  all  producers  and 
handlers.  However,  this  issue  will  be 
further  reviewed  and  pubUc  comments 
on  the  matter  solicited  at  a  later  date  for 
the  1992  and  subsequent  crops. 

Section  1446.401 — Contracts  for 
Additional  Peanuts  for  Crushing  or 
Export 

Ten  respondents  commented  on  the 
provisions  that  apply  to  contracting 
additional  peanuts  for  export  or 
crushing. 

Eight  respondents  commented  about 
the  contract  form  required  for 
contracting  additional  peanuts.  One 
respondent  opposed  the  contract  form 
on  the  basis  it  is  not  necessary  and 
suggested  that  a  list  of  requirements  for 
approval  should  be  included  in  the 
regulations  rather  than  in  a  specified 
form.  Requiring  regularity  in  the  contract 
complies  with  the  statutory  requirement 
that  the  contract  be  submitted  "on  a 
form"  specified  by  the  Secretary.  In 
addition,  this  will  avoid  administrative 
confusion  and  unnecessary  review  with 
litde  imposition  on  handlers. 

Respondents  raised  questions 
concerning  contracts  entered  into  before 
the  interim  regulations  were  issued,  and 
contracts  reproduced  on  legal  sized 
paper.  These  questions  relate  to 
procedure  and  it  was  determined  not  to 
amend  the  regulations  with  respect  to 
the  issues  addressed  by  the  questions. 
CCC  did  not  intend  Form  CCC-1005  for 
mass  distribution  but  rather  to  be  used 
as  a  template  by  handlers  and 
producers.  One  respondent  questioned 
whether  any  addendum  to  the  contract 
should  be  filed  with  the  contract  and 
this  prompted  the  determination  to 
include  in  the  final  rule  a  provision  that 
any  addendum  must  accompany  the 
contract  when  it  is  filed  at  the  county 
ASCS  office.  Further,  to  provide  for  the 
orderly  contracting  and  marketing  of 
1991 -crop  peanuts  and  to  facilitate 
marketing  of  that  crop,  the  final  rule  also 
provides  that  a  contract  form  of  the 
handler's  own  design  will  be  considered 
an  approved  form  for  that  crop,  but  only 
if  the  provisions  of  such  contract 
otherwise  meet  the  requirements  for 
contract  approval.  However,  for  1992 
and  subsequent  crops,  a  form  using 
CCC-1005  as  a  template  and  containing 
ail  requirements  as  set  out  in  the 
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regulations  must  be  used  for  contracting 
purposes. 

Other  respondents  commented  on  the 
language  content  of  the  contract, 
including  the  statement  that  peanuts 
covered  by  the  contract  could  not  be 
disposed  of  by  the  handler  directly  for 
domestic  edible  or  seed  use.  The 
respondent  maintained  that  such  ■ 
statement  would  conflict  with  the 
provisions  of  the  regulations  that  allow 
the  use  of  contracted  additional  peanuts 
for  domestic  edible  use  whenever  the 
President  suspends  the  import  quota 
imposed  under  section  22  of  the 
Agricultural  Adjustment  Act  of  1933. 

In  such  cases,  should  they  occur,  an 
appropriate  announcement  will  be 
made,  and  at  such  time  the  handler  and 
producer  could,  by  mutual  consent  and 
in  accordance  with  the  regulations, 
agree  to  a  different  use  of  the  peanuts. 
Therefore,  no  change  in  the  regulations 
was  found  to  be  needed. 

One  respondent  requested  that 
weather  at  time  of  planting  be 
considered  a  basis  for  extending  the 
contract  deadline  since  this  would  affect 
the  yield.  It  was  determined  that  the 
language  in  the  interim  rule 
appropriately  seta  forth  the  provisions  of 
the  statute.  Therefore,  the  suggestion 
was  not  adopted. 

Four  respondents  requested 
modification  of  the  provisions  of  the 
interim  nile  applicable  to  the  final 
contract  price  to  allow  some  type  of 
"formula"  pricing  as  was  permitted  by 
the  regulations  applicable  to  the  1986 
throu^  1990  crops.  The  final  rule 
clarifies  that  the  final  contract  price 
must  be  established  in  such  a  manner 
that  a  third  party  may  determine  such 
price  without  the  need  for  further 
negotiation. 

Section  1446.402 — Approval  as  Handler 
of  Contract  Additional  Peanuts 

Six  respondents  addressed  the 
provisions  on  handler  approval.  One 
respondent  alleged  that  billing  for 
supervision  is  nonconsistently  applied 
to  all  handlers.  This  comment  addresses 
a  program  administration  issue  and  not 
a  regulatory  one.  The  billing  procedures 
will  be  reviewed  to  assure  that  billing 
for  supervision  costs  is  made  to  the 
appropriate  person  and  in  appropriate 
amounts. 

Five  respondents  suggested  that  the 
regulations  include  a  provision 
prohibiting  substitution  of  facilities  after 
an  entity  has  been  approved  as  a 
handler.  The  suggestion  is  adopted  in 
the  final  rule  to  help  assure,  as  provided 
by  Congress,  that  the  faciUties  used  to 
handle  peanuts  be  approved  by  July  1. 
However,  the  regulations  permit  the 
Executive  Vice  President,  CCC.  in 


certain  specified  cases,  to  approve  the 
substitution  of  facilities  in  order  to 
avoid  undue  hardship  for  the  handler 
and  producers.  Also,  the  respondents 
requested  that  the  regulations  applicable 
to  extension  of  the  letter  of  credit  in  an 
amount  to  cover  the  penalty  for  prior 
crop  years  include  a  statement  that  the 
amount  of  the  letter  of  credit  would  be 
supplied  to  the  association  by  the 
Tobacco  and  Peanuts  Division  of  ASCS. 
It  was  determined  that  the  interim  rule 
provided  adequate  regulatory  authority 
for  extending  the  letter  of  credit. 
Accordingly,  this  suggestion  was  not 
adopted. 

Section  1446.403— Letter  of  Credit 

Three  respondents  objected  to  the 
letter  of  credit  amount  as  being 
excessive  and  suggested  that  a  handler 
be  allowed  to  increase  the  letter  of 
credit  at  a  later  time  if  the  posted  letter 
of  credit  was  insufficient.  It  was 
determined  that,  a  letter  of  credit  based 
on  the  potential  penalty  on  8  percent  of 
the  amount  of  peanuts  contracted  does 
not  represent  an  unreasonable  amount 
of  financial  guarantee  to  assure  that 
contract  additional  peanuts  will  be 
exported  or  crushed,  especially  in  view 
of  the  potential  harm  to  the  peanut 
program  for  a  failure  to  properly  dispose 
of  additional  peanuts. 

Three  respondents  requested  that  the 
handler  be  allowed  to  voluntarily 
increase  the  letter  of  credit  at  a  later 
time  if  such  handler  realized  the  posted 
letter  of  credit  is  insufficient.  It  was 
determined  that,  if  a  handler  could 
increase  the  letter  of  credit  as  suggested, 
the  requirement  for  an  adequate  initial 
letter  of  credit  would  be  a  moot  point 
Handlers  would  have  no  reason  to  post 
an  adequate  letter  of  credit  before 
contracts  were  approved  and  this  would 
interfere  accordingly  with  the  efficient 
administration  of  the  program. 

Two  respondents  requested  that  the 
term  "associated  with"  in  this  portion  of 
the  regulations  be  defined  or  clarified 
since  the  term  makes  obtaining  a  letter 
of  credit  more  difficult  Financial 
institutions  may  have  reservations 
about  extending  credit  when  it  is  not 
plainly  clear  what  the  term 
encompasses.  The  paragraph  containing 
the  term  "associated  with"  is  expanded 
in  the  final  rule  to  provide  further 
clarification  of  the  use  of  this  term. 

Three  respondents  addressed  the 
section  on  increased  letter  of  credit  due 
to  violation  history.  The  respondents 
suggested  that  the  violations  listed  in 
S  1446.403(c)  were  so  minor  in  nature 
that  no  increase  in  the  letter  of  credit  is 
necessary.  Also,  the  respondents 
objected  to  the  inclusion  of  penalties 
under  appeal  as  part  of  the  violation 


history  requiring  an  increase  ir  the  letter 
of  credit. 

It  was  determined  that  all  program 
violations  should  have  some  bearing 
upon  the  violation  history  of  a  handler 
and  the  letter  of  credit  requirements  in 
subsequent  years.  Certain  violations 
may  not  be  as  serious  as  others  but  the 
existence  of  such  violations  will  raise 
the  concern  that  similar  or  more  serious 
violations  will  occur.  Also,  the  existence 
of  an  administrative  appeal  will  not 
remove  the  obligation  for  an  increased 
letter  of  credit  amount  since  it  would  not 
be  possible  to  assume  that  the  increased 
amount  would  be  collected  after  the 
appeal  was  resolved  and  since  this 
would  encourage  appeals  that  may  be 
frivolous. 

Section  1446.404— Transfer  of  Contracts 
Prior  to  Delivery 

Eight  respondents  commented  on  the 
provisions  which  allow  contracts  to  be 
transferred  to  another  handler  whenever 
the  original  contracting  handler  is 
unable  te  perform  under  the  contract 
due  to  circumstances  beyond  the 
handler's  control. 

Two  respondents  requested  that  the 
regulations  permit  the  contract  price  to 
be  changed  if  the  contract  is  transferred 
The  respondents  stated  that  handlers 
might  be  unwilling  to  assume  the 
original  handler's  contract  at  the 
original  contract  price.  It  has  been 
determined  that  changing  the  contract 
price  or  the  amount  of  peanuts 
contracted  after  the  final  contracting 
deadline  would  amount  to  contracting 
after  the  statutory  deadline.  The  statute 
does  not  provide  exceptions  for 
contracting  after  the  final  date  for  filing 
contracts  for  approval.  Accordingly,  the 
suggestion  is  not  adopted  and  the 
provisions  for  contract  transfer  prior  to 
delivery  as  set  forth  in  the  interim  rule 
are  adopted  as  a  final  rule  without 
change. 

Four  respondents  suggested  including 
language  to  assure  that  the  receiving 
handler's  letter  of  credit  was  sufficient 
to  cover  the  amount  of  peanuts  such 
handler  contracted  plus  the  amount  of 
peanuts  transferred.  This  was  believed 
to  comport  with  the  intent  of  the 
regulations  to  assure  adequate 
protection  of  CCC's  financial  interest 
and  was  adopted. 

One  respondent  requested  that  two 
handler-to-handler  transfers  of  lots  of 
additional  peanuts  be  allowed  after 
delivery,  but  before  export  or  crushing; 
provided  each  transfer  is  to  a 
manufacturer.  This  suggestion,  if 
adopted,  would  unduly  discriminate 
against  handlers  who  were  not 
manufacturers.  In  addition,  the  current  . 


Federal  Registe 

procedure  whereby  the  origin 
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adopted. 

Section  1446.407— Handler  Ti 
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Six  respondents  commentei 
issue  of  transfer  of  peanuts  oi 
disposition  credit 

Five  respondents  stated  the 
sale  should  not  be  required  a: 
the  documentation  for  proof  o 
The  respondents  expressed  c( 
requiring  a  bill  of  sale  when  i 
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Section  1446.408 — Decreasing 
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and  extension  of  the  deadline 
export  documentation. 
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weather  was  obviously  affect 
deliveries  or  if  the  final  deliv( 
determined  prior  to  this  date. 
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the  letter  of  credit  may  be  rec 
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January  31  to  state  that  the  a: 
"shall,  upon  request  of  the  ha 
reduce  the  letter  of  credit  wh 
regulatory  conditions  are  met 

Three  respondents  request( 
March  31  and  May  31  dates  fi 
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history  requiring  an  increase  ir  the  letter 
of  credit. 

It  was  determined  that  all  program 
violations  should  have  some  bearing 
upon  the  violation  history  of  a  handler 
and  the  letter  of  credit  requirements  in 
subsequent  years.  Certain  violations 
may  not  be  as  serious  as  others  but  the 
existence  of  such  violations  will  raise 
the  concern  that  similar  or  more  serious 
violations  will  occur.  Also,  the  existence 
of  an  administrative  appeal  will  not 
remove  the  obligation  for  an  increased 
letter  of  credit  amount  since  it  would  not 
be  possible  to  assume  that  the  increased 
amount  would  be  collected  after  the 
appeal  was  resolved  and  since  this 
would  encourage  appeals  that  may  be 
frivolous. 

Section  1446.404— Transfer  of  Contracts 
Prior  to  Delivery 

Eight  respondents  commented  on  the 
provisions  which  allow  contracts  to  be 
transferred  to  another  handler  whenever 
the  original  contracting  handler  is 
unable  te  perform  under  the  contract 
due  to  circumstances  beyond  the 
handler's  control. 

Two  respondents  requested  that  the 
regulations  permit  the  contract  price  to 
be  changed  if  the  contract  is  transferred 
The  respondents  stated  that  handlers 
might  be  unwilling  to  assume  the 
original  handler's  contract  at  the 
original  contract  price.  It  has  been 
determined  that  changing  the  contract 
price  or  the  amount  of  peanuts 
contracted  after  the  final  contracting 
deadline  would  amount  to  contracting 
after  the  stahitory  deadline.  The  statute 
does  not  provide  exceptions  for 
contracting  after  the  final  date  for  filing 
contracts  for  approval.  Accordingly,  the 
suggestion  is  not  adopted  and  the 
provisions  for  contract  transfer  prior  to 
delivery  as  set  forth  in  the  interim  rule 
are  adopted  as  a  final  rule  without 
change. 

Four  respondents  suggested  including 
language  to  assure  that  the  receiving 
handler's  letter  of  credit  was  sufficient 
to  cover  the  amount  of  peanuts  such 
handler  contracted  plus  the  amount  of 
peanuts  transferred.  This  was  believed 
to  comport  with  the  intent  of  the 
regulations  to  assure  adequate 
protection  of  CCX^'s  financial  interest 
and  was  adopted. 

One  respondent  requested  that  two 
handler-to-handler  transfers  of  lots  of 
additional  peanuts  be  allowed  after 
delivery,  but  before  export  or  crushing; 
provided  each  transfer  is  to  a 
manufacturer.  This  suggestion,  if 
adopted,  would  unduly  discriminate 
against  handlers  who  were  not 
manufactiu^rs.  In  addition,  the  current 


procedure  whereby  the  original  handler 
may  disclaim  export  credits  on  a  lot  of 
peanuts  has  been  shown  to  be  a 
satisfactory  and  efficient  method  for  the 
otherwise  difficult  task  of  tracking 
export  obhgations  and  credits. 
Accordingly,  the  suggestion  is  not 
adopted. 

Section  1446.407^Handler  Transfer  of 
Contract  Additional  Peanuts  or  Transfer 
of  Disposition  Credit 

Six  respondents  commented  on  the 
issue  of  transfer  of  peanuts  or 
disposition  credit 

Five  respondents  stated  that  the  bill  of 
sale  should  not  be  required  as  part  of 
the  documentation  for  proof  of  export. 
The  respondents  expressed  concern  that 
requiring  a  bill  of  sale  when  the  peanuts 
had  been  involved  in  multiple  sales 
would  place  undue  burden  on  handlers, 
and  also  stated  that  CCC's  interests  are 
adequately  protected  without  including 
the  bill  of  sale  as  documenting  proof  of 
export.  It  has  been  determined  that  this 
comment  has  merit  and  that  the 
administration  of  the  peanut  price 
support  program  will  not  be  adversely 
a^ected  by  not  requiring  the  bill  of  sale 
as  part  of  the  export  documentation. 
Accordingly,  the  interim  rule  is  revised 
by  the  final  nde  to  reflect  that  the  bill  of 
sale  will  not  be  required  for  proof  of 
export. 

Section  1446.408— Decreasing  or 
Drawing  Upon  a  Letter  of  Credit 

Seven  respondents  addressed  the 
issue  of  reduction  of  the  letter  of  credit 
and  extension  of  the  deadline  for  filing 
export  documentation. 

One  respondent  suggested  that  a 
handler  be  allowed  to  reduce  the  posted 
letter  of  credit  prior  to  January  31  if 
weather  was  obviously  affecting 
deliveries  or  if  the  final  deliveries  were 
determined  prior  to  this  date. 
Accordingly,  the  final  rule  provides  that 
the  letter  of  credit  may  be  reduced  prior 
to  January  31  if  the  Deputy 
Administrator,  State  and  County 
Operations  approves  such  reduction. 

Three  respondents  opposed  the 
phrase  "may  reduce"  on  the  basis  it 
gave  the  area  marketing  association 
discretionary  power  to  reduce  the  letter 
of  credit  and  recommended  using  the 
phrase  "shall  reduce"  instead.  This 
suggestion  was  determined  to  have 
merit.  Accordingly,  the  interim  rule  is 
amended  by  the  final  rule  with  respect 
to  reducing  the  letter  of  credit  after 
January  31  to  state  that  the  association 
"shall,  upon  request  of  the  handler" 
reduce  the  letter  of  credit  when  the 
regulatory  conditions  are  met 

Three  respondents  requested  that  the 
March  31  and  May  31  dates  for  reducing 


the  letter  of  credit  be  removed.  This 
comment  was  foimd  to  have  merit  and 
regulations  applicable  to  reducing  the 
letter  of  credit  subsequent  to  January  31 
have  been  revised  by  the  final  rule  to 
remove  these  dates.  This  will  permit 
monthly  reductions  of  letters  of  credit 
after  January. 

Two  respondents  requested  that  an 
extension  of  the  time  to  file 
documentation  when  the  handler  could 
show  that  such  delay  is  due  to 
conditions  beyond  the  handler's  control. 
A  determination  was  made  to  adopt  this 
request  in  the  final  rule. 

Section  1446.410— Extension  of  Final 
Disposition  Date 

Seven  respondents  commented  on  the 
provision  for  extending  the  final  date  for 
export  or  disposition. 

Three  respondents  expressed  concern 
that  handlers  could  not  request  an 
extension  as  a  matter  of  choice,  and 
should  not  be  required  to  supply  a 
reason  for  the  request  The  interim  rule 
requires  that  in  order  to  be  approved  for 
an  extension,  a  handler  must  explain 
why  the  handler  will  be  unable  to  meet 
the  final  disposition  date. 

In  order  that  the  actual  deadline  be 
maintained  to  assure  expeditious 
resolution  of  the  crop  on  the  part  of  all 
parties,  it  has  been  determined  that  the 
extension  to  allow  a  handler  additional 
time  to  complete  exportation  or  crushing 
of  additional  peanuts  should  be  granted 
only  when  completion  of  the  export  or 
crushing  has  been  delayed  beyond  the 
normal  disposition  deadline  of  the 
applicable  year  for  reasons  beyond  the 
control  of  the  handler,  such  as 
equipment  failures,  strikes,  natural 
disasters,  and  other  similar  reasons.  For 
purposes  of  granting  an  extension  of 
time  to  export  or  crush  peanuts,  failure 
to  secure  an  export  market  will  not  be 
considered  as  a  reason  beyond  the 
handler's  control.  The  final  date  for 
exporting  or  crushing,  once  estabUshed, 
should  apply  to  all  handlers  on  an 
equitable  basis.  If  an  extension  could  be 
granted  on  the  sole  basis  of  allowing 
more  time  to  secure  an  export  market 
the  established  final  export  date 
virtually  becomes  a  meaningless 
provision.  However,  to  provide  partial 
reUef  for  these  concerns,  the  final  date 
for  exporting  is  changed  to  October  15 
and  the  final  date  for  requesting  an 
extension  is  changed  to  September  15. 

Two  respondents  objected  to  the 
requirement  that  a  request  to  extend  the 
final  export  date  must  be  made  a  month 
in  advance.  The  respondent  stated  that 
unwary  handlers  will  be  put  into  a 
penalty  situation  and  that  handlers 
should  be  allowed  until  the  final 
disposition  date  to  request  an  extension. 


The  reason  for  providing  a  period  of 
time  between  the  date  for  requesting  an 
extension  and  the  final  extension  date 
was  to  allow  a  handler,  whose 
extension  is  denied,  ample  time  to  avoid 
a  penalty  by  disposing  of  the  handler's 
remaining  contract  additional  peanut 
obligation  by  crushing  if  export  cannot 
be  accomplished.  If  the  final  date  for 
requesting  an  extension  and  the  final 
date  for  disposing  of  contract  additional 
peanuts  were  the  same  date,  the  handler 
would  be  subject  immediately  to  penalty 
for  failure  to  expori  or  crush  contract 
additional  peanuts.  Accordingly,  the 
final  rule  continues  to  require  that  any 
request  for  an  extension  to  export  or 
crush  must  be  made  in  advance  of  the 
final  date  for  export  or  crush.  However, 
as  noted,  the  date  for  requesting  the 
extension  and  the  final  date  for 
exporting  have  been  changed. 

One  respondent  requested  that  the 
provision  for  extension  Include  language 
that  would:  (1)  Require  that  the  handler 
specify  the  kernel  type  (i.e.,  SMK,  SS, 
and  AO  kernels]  for  which  the  extension 
was  being  requested.  (2)  require  that  the 
handler  increase  the  letter  of  credit  to 
cover  140  percent  of  the  quota  support 
rate  on  the  remaining  obligation,  (3) 
require  the  handler  to  dispose  of  the 
entire  quantity  of  peanuts  for  which  an 
extension  has  been  granted,  (4)  require 
the  handler  to  agree  to  pay  supervision 
costs,  and  (5)  make  the  handler  subject 
to  penalty  assessment  for  failure  to 
comply  with  provisions  of  the 
regulations.  It  was  determined  that  the 
regidations  in  the  interim  rule  provided 
adequate  regulatory  provisions  for 
adequate  disposition  of  contract 
additional  peanuts  where  an  extension 
is  granted. 

Section  1446.412— Evidence  of  Export 

Five  respondents  requested  that  the 
required  documentation  of  export  by 
water  be  the  original  or  carbon  copy  of 
the  on-board  ocean  bill  of  lading.  The 
respondent  noted  that  this  would 
prevent  alterations  to  the  document 
This  comment  was  found  to  have  merit 
and,  accordingly,  the  final  rule  requires 
that  the  on-board  ocean  bill  of  lading  be 
either  the  original  or  an  original 
duplicate  (not  a  machine  made  copy)  of 
the  original  bill  of  lading. 

Section  1446.416— Suspension  of 
Restrictions  on  Imported  Peanuts 

Eight  respondents  commented  on  the 
provisions  that  are  applicable  to  the 
suspension  of  restrictions  on  imported 
peanuts. 

Five  of  these  suggested  that  the 
regulations  be  amended  to  provide  that 
additional  peanuts  that  are  purchased 
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for  domestic  edible  use  in  such  cases 
must  be  purchased  only  through  the 
immediate  buyback  provision.  This  is 
not  consistent  with  the  statute  and  has 
not  been  adopted. 

Three  respondents  objected  to  the 
provision  that  hmits  the  purchase  of 
contract  additional  peanuts  from  a 
producer  by  the  contracting  handler  for 
sale  for  domestic  edible  use  to  those 
cases  In  which  import  restrictions  under 
section  22  are  temporarily  suspended. 
The  respondents  stated  that  such 
interpretation,  in  effect  negates  the 
statute,  since  it  is  highly  unlikely  that 
import  quotas  would  be  suspended  to 
allow  an  unlimited  quantity  of  peanuts 
to  be  imported.  The  suggestion  was  not 
adopted  because  the  statute  explicitly 
applies  only  in  cases  of  a  "suspension." 

Two  respondents  objected  to  the 
restriction  that  limits,  to  undelivered 
additional  peanuts,  the  purchase  of 
contract  additional  peanuts  from  a 
producer  for  domestic  edible  use.  The 
respondents  stated  that  U.S.  produced 
additional  peanuts  should  be  able  to 
compete  with  foreign  peanuts  for  the 
domestic  market  and  some  type  of 
pooling,  among  those  producers  that 
agree  to  sell  their  additional  peanuts  for 
domestic  use.  should  be  devised  without 
regard  to  whether  or  not  the  peanuts 
had  been  delivered.  It  was  determined 
that  the  statutory  language  allowing  a 
handler  "to  purchase"  additional 
peanuts  from  a  producer  would  require 
that  the  producer  own  such  peanuts  and 
thereby  exclude  peanuts  which  the 
producer  had  marketed  previously.  The 
ownership  of  delivered  contract 
additional  peanuts  has  passed  to  the 
handler  and  additional  peanuts  placed 
under  loan  have  been  pledged  as  loan 
collateral  and  are  no  longer  under 
control  of  the  producer.  In  addition,  such 
peanuts  have  been  commingled  with 
peanuts  produced  by  other  growers, 
thereby  losing  any  identity  with  respect 
to  a  particular  producer  as  the  peanuts 
delivered  by  the  producer.  Accordingly, 
this  suggestion  was  not  adopted. 

Section  1446.601 — Disposition 
Requirements  Under  Nonphysical 
Supervision 

Seven  respondents  commented  on  the 
disposition  requirement  for  handlers 
operating  under  nonphysical 
supervision. 

Four  respondents  requested  that  the 
provisions  include  language  that  a  lower 
"shrink"  amount  be  allowed  for 
handlers  who  fail  to  comply  with 
restrictions  on  the  use  of  peanuts  as 
may  be  specified  by  CCC.  Similar 
language  was  contained  in  the 
regulations  applicable  to  the  1986 
through  1990  peanut  crops.  It  was 


determined  that  such  language  is  no 
longer  necessary  due  to  the 
implementation  of  the  regulations  at  7 
CFR  part  997  that  apply  to  handlers  who 
are  not  operating  under  the  standards 
and  handling  procedures  established  by 
PAC  Therefore,  with  respect  to  such 
language,  the  interim  rule  is  adopted  as 
a  final  rule  without  change. 

Six  respondents  addressed  the 
amount  of  shrink  permitted  for  handlers 
operating  under  nonphysical 
supervision.  Five  respondents  requested 
that  the  shrink  be  set  at  4  percent  the 
minimum  shrink  permitted  by  statute. 
One  respondent  supported  the  4.5 
percent  shrink  amount  as  set  by  the 
interim  rule  which  continued  the  shrink 
allowance  previously  in  place. 

USDA  is  currently  conducting  a  study 
of  the  shrink  experience  for  warehouse- 
stored  peanuts.  The  study  will  be 
concluded  with  the  completion  of  the 
1991  crop  year.  Congress  was  aware  of 
the  study  and  it  would  be  premature  and 
disruptive  to  adjust  the  shrink 
allowance  at  this  time. 

Seven  respondents  suggested  that  the 
term  "transshipped"  is  not  needed  in  the 
provision  that  denied  credit  for  peanuts 
that  are  diverted  or  "transshipped"  to  an 
ineligible  country,  or  that,  in  the 
alternative,  the  term  "transshipped" 
should  be  defined.  The  term 
"transshipped"  has  been  removed  from 
§§  144aS03  and  1446.601  in  the  final 
rule.  The  term  did  not  add  to  the  clarity 
or  coverage  of  the  provisions  in  which 
the  term  appeared. 

Section  1446.602— Disposition  Credits 
Under  Nonphysical  Supervision 

Seven  respondents  commented  on  the 
provisions  concerning  disposition 
requirements  under  nonphysical 
supervision. 

Two  respondents  requested  that  the 
term  "may"  should  read  "shall"  in  the 
provision  applicable  to  granting 
disposition  credits.  This  suggestion  has 
been  adopted  in  the  final  rule. 

Five  respondents  requested 
clarification  of  the  interim  rule  with 
respect  to  disposition  credit  for  farmers 
stock  peanuts  in  order  to  assure  that 
farmers  stock  peanuts  must  meet  the 
PAC  incoming  quality  standards  for 
Segregation  1  peanuts  to  be  eligible  for 
disposition  credit  This  comment  was 
determined  to  have  merit.  A 
determination  was  made  that  the 
provisions  applicable  to  disposition 
credits  for  exported  farmers  stock 
peanuts  should  require  such  peanuts  to 
meet  the  PAC  incoming  quality 
standards  for  Segregation  1  peanuts. 
The  PAC  indemnification  program  is 
available  to  handlers  for  farmers  stock 
peanuts  which  do  not  grade  out  of 


warehouse  storage  as  Segregation  1 
peanuts.  Accordingly,  the  suggestion 
was  adopted  and  die  Interim  rule  is 
amended  by  the  final  rule  to  reflect  the 
suggested  change. 

Five  respondents  requested  an 
adjustment  in  the  credit  for  crushing 
farmers  stock  peanuts  when  the  average 
dollar  value  graded  out  of  warehouse 
storage  is  less  than  the  average  dollar 
value  of  the  contract  additional  peanuts 
purchased  by  the  handler.  This 
suggestion  has  been  adopted  in  the  final 
rule  in  order  to  enstire  that  handlers  do 
not  unduly  achieve,  without 
compensation  to  producers  and  to  the 
disadvantage  of  other  handlers,  an 
enhancement  of  the  quality  of  the 
handler's  peanuts  available  for 
marketing  as  quota  peanuts. 

Two  respondents  suggested  removal 
of  the  provision  of  the  interim 
regulations  which  limits  the  credit  for 
crushing  positive  aflatoxin  peanuts  to 
the  percentage  of  contract  additional 
purchased  relative  to  the  total  peanuts 
purchased.  The  respondents  stated  that 
such  a  provision  does  not  encourage 
improvement  of  peanut  quality. 
Adoption  of  this  comment  could  provide 
an  undue  advantage  to  some  handlers 
and  diminish  producer  returns. 
Therefore,  the  suggestion  was  not 
adopted  and  the  provision  of  the  interim 
rule  applicable  to  this  disposition  credit 
limitation  is  adopted  as  a  final  rule 
without  change. 

Five  respondents  suggested  adding  a 
provision  that  would  address  the 
issuance  of  disposition  credits  for  AO 
kernels.  Upon  review  of  the  interim 
regulations  it  was  determined  that  the 
suggested  provision  was  necessary  for 
estabhshing  TKC  disposition  credit 
Accordingly,  the  suggestion  was 
adopted  by  adding  a  provision  that 
addresses  AO  disposition  credits. 

Five  respondents  suggested  removing 
the  reference  to  AO  peanuts  with 
respect  to  disposition  credits  for  in-shell 
Virginia  peanuts.  The  respondents 
stated  that  AO  kernels  are  not 
considered  to  be  part  of  in-shell  peanuts. 
The  suggestion  was  not  adopted 
because  inclusion  of  AO  kernels  in  the 
rule  will  not  have  any  impact  if  AO 
kernels  are  not  determined  in  the  official 
grades  of  in-shell  Virginia  peanuts. 
However,  should  the  grade 
determination  be  changed,  the  rule  will 
be  in  place  to  grant  export  credit 
accordingly. 

Section  1446.603 — Disposition  Credit  for 
Peanuts  in  Exported  Products  Made 
from  Quota  Peanuts 

Six  respondents  suggested  that  the 
term  "AO  kernels"  be  remoAwd  in 
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paragraph  (b](2](iii)  and  suggei 
credit  be  granted  for  dispositio 
rejects.  As  before,  the  suggesti* 
adopted  because  the  reference 
kernels",  while  it  may  not  be  n 
and  of  no  effect  at  this  time,  w 
available  without  further  amei 
a  need  should  arise.  Also,  sine 
section  involves  peanuts  in  ex] 
products,  no  reference  to  rejec 
needed  since  rejects  vnW  not  b 
exported  product. 

Section  1448.703— Assessment 
Penalties  Against  Handlers 

Two  respondents  commente 
penalty  provision  of  the  interir 
regulations.  The  respondents  p 
out  that  the  penalty  assessed  i 
§  1446.703(a}{10)  for  failure  to  : 
remit  the  marketing  assessmer 
also  addressed  under  §  729.31( 
addition,  the  respondents  belii 
penalty  of  140  percent  of  the  q 
support  rate  was  excessive. 

Upon  review  of  the  separate 
regulations  at  7  CFR  parts  729 
it  was  determined  that  the  refe 
this  particular  penalty  was  adi 
covered  in  Part  729  and  accorc 
reference  was  removed  in  S  14 

Having  violations  be  subjed 
penalty  of  10  percent  of  the  qu 
support  rate  was  determined  r 
excessive.  Accordingly,  the  pe 
assessment  for  failure  to  timel 
marketing  assessments  as  app 
§  729.316  is  adopted  as  a  final 

Section  1446.704— Reduction  c 
Marketing  Penalties 

Two  respondents  suggested 
final  rule  clarify  the  language  : 
interim  rule  that  is  apphcable 
reducing  the  marketing  penalt 
respondents  suggested  changi 
language  "including  a  full  redi 
the  entire  penalty."  It  was  del 
not  to  adopt  this  suggestion  be 
suggestion  would  not  change  t 
effect  of  the  penalty  proceedir 
could  cause  some  confusion  a' 
effect  of  the  reduction  on  the  i 
of  the  letter  of  credit  requirem 
regulations  as  they  apply  to  ir 
where  the  handler  has  a  histoi 
program  violations. 

In  addition,  the  respondentt 
clarification  of  S  1446.704(b)(3 
respect  to  limiting  the  amount 
reduction  to  an  amount  equal 
percent  This  provision  is  clar 
final  rule.  { ' 

Section  1446.801 — Recordkeef. 
Requirements 

Three  respondents  commen 
cost  of  recordkeeping  that  is  r 
the  peanut  price  support  progi 
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warehouse  storage  as  Segregation  1 
peanuts.  Accordingly,  the  suggestion 
was  adopted  and  the  interim  rule  is 
amended  by  the  final  rule  to  reflect  the 
suggested  change. 

Five  respondents  requested  an 
adjustment  in  the  credit  for  crushing 
farmers  stock  peanuts  when  the  average 
dollar  value  graded  out  of  warehouse 
storage  is  less  than  the  average  dollar 
value  of  the  contract  additional  peanuts 
purchased  by  the  handler.  This 
suggestion  has  been  adopted  in  the  final 
rule  in  order  to  ensure  that  handlers  do 
not  unduly  achieve,  without 
compensation  to  producers  and  to  the 
disadvantage  of  other  handlers,  an 
enhancement  of  the  quality  of  the 
handler's  peanuts  available  for 
marketing  as  quota  peanuts. 

Two  respondents  suggested  removal 
of  the  provision  of  the  interim 
regulations  which  limits  the  credit  for 
crushing  positive  aflatoxin  peanuts  to 
the  percentage  of  contract  additional 
purchased  relative  to  the  total  peanuts 
purchased.  The  respondents  stated  that 
such  a  provision  does  not  encourage 
improvement  of  peanut  quality. 
Adoption  of  this  comment  could  provide 
an  undue  advantage  to  some  handlers 
and  diminish  producer  returns. 
Therefore,  the  suggestion  was  not 
adopted  and  the  provision  of  the  interim 
rule  applicable  to  this  disposition  credit 
limitation  is  adopted  as  a  final  rule 
without  change. 

Five  respondents  suggested  adding  a 
provision  that  would  address  the 
issuance  of  disposition  credits  for  AO 
kernels.  Upon  review  of  the  interim 
regulations  it  was  determined  that  the 
suggested  provision  was  necessary  for 
establishing  TKC  disposition  credit 
Accordingly,  the  suggestion  was 
adopted  by  adding  a  provision  that 
addresses  AO  disposition  credits. 

Five  respondents  suggested  removing 
the  reference  to  AO  peanuts  with 
respect  to  disposition  credits  for  in-shell 
Virginia  peanuts.  The  respondents 
stated  that  AO  kernels  are  not 
considered  to  be  part  of  in-shell  peanuts. 
The  suggestion  was  not  adopted 
because  inclusion  of  AO  kernels  in  the 
rule  will  not  have  any  impact  if  AO 
kernels  are  not  determined  in  the  official 
grades  of  in-sheli  Virginia  peanuts. 
However,  should  the  grade 
determination  be  changed,  the  rule  will 
be  in  place  to  grant  export  credit 
accordingly. 

Section  1446.803 — Disposition  Credit  for 
Peanuts  in  Exported  Products  Made 
from  Quota  Peanuts 

Six  respondents  suggested  that  tiie 
term  "AO  kernels"  be  removed  in 


paragraph  (b](2](iii]  and  suggested  that 
credit  be  granted  for  disposition  of 
rejects.  As  before,  the  suggestion  is  not 
adopted  because  the  reference  to  "AO 
kernels",  while  it  may  not  be  necessary 
and  of  no  effect  at  this  time,  will  be 
available  without  further  amendment  if 
a  need  should  arise.  Also,  since  this 
section  involves  peanuts  in  exported 
products,  no  reference  to  rejects  is 
needed  since  rejects  will  not  be  in  the 
exported  product. 

Section  1446.703— Assessment  of 
Penalties  Against  Handlers 

Two  respondents  commented  on  the 
penalty  provision  of  the  interim 
regulations.  The  respondents  pointed 
out  that  the  penalty  assessed  under 
§  1446.703(a](10)  for  failure  to  timely 
remit  the  marketing  assessment  was 
also  addressed  imder  {  729.316.  In 
addition,  the  respondents  believed  a 
penalty  of  140  percent  of  the  quota 
support  rate  was  excessive. 

Upon  review  of  the  separate 
regulations  at  7  CFR  parts  729  and  1446 
it  was  determined  that  the  reference  to 
this  particular  penalty  was  adequately 
covered  in  Part  729  and  accordingly  the 
reference  was  removed  in  S  1446.703. 

Having  violations  be  subject  to  a 
penalty  of  10  percent  of  the  quota 
support  rate  was  determined  not  to  be 
excessive.  Accordingly,  the  penalty 
assessment  for  failure  to  timely  remit 
marketing  assessments  as  appears  in 
§  729.316  is  adopted  as  a  final  rule. 

Section  1446.704— Reduction  of 
Marketing  Penalties 

Two  respondents  suggested  that  the 
final  rule  clarify  the  language  in  the 
interim  rule  that  is  applicable  to 
reducing  the  marketing  penalties.  The 
respondents  suggested  changing  the 
language  "including  a  full  reduction  of 
the  entire  penalty."  It  was  determined 
not  to  adopt  this  suggestion  because  the 
suggestion  would  not  change  the  dollar 
effect  of  the  penalty  proceedings  but 
could  cause  some  confusion  about  the 
effect  of  the  reduction  on  the  application 
of  the  letter  of  credit  requirements  in  the 
regulations  as  they  apply  to  instances 
where  the  handler  has  a  history  of 
program  violations. 

In  addition,  the  respondents  suggested 
clarification  of  5  1448.704(b)(3){ii)  with 
respect  to  limiting  the  amount  of 
reduction  to  an  amount  equal  to  40 
percent  This  provision  is  clarified  in  the 
final  rule. 

Section  1446.801 — Recordkeeping 
Requirements 

Three  respondents  commented  on  the 
cost  of  recordkeeping  that  is  required  for 
the  peanut  price  support  program.  The 


statute,  as  a  condition  of  participating  in 
the  price  support  program  or  for 
handling  contract  additional  peanuts, 
requires  that  the  handler  keep  and 
submit  records  and  other  information  in 
accordance  with  regulations  as  tiie 
Secretary  may  prescribe.  The 
recordkeeping  requirements  as  set  forth 
in  the  interim  rule  are  necessary  to  the 
fair  and  efficient  operation  of  the 
program  and  are  adopted  vnthout 
change. 

Pre-regulatory  Comments 

Five  respondents  objected  to  only 
being  able  to  comment  on  published 
rules  and  not  being  involved  in  the 
development  of  the  rules  prior  to 
publication. 

These  comments  do  not  directly 
address  provisions  of  the  interim  rule. 
The  publication  of  the  rules  provides  for 
full  and  fair  comment  and 
accommodates  all  suggestions  for 
change.  Additional  procedures  are  not 
required,  would  be  unwieldy,  would 
delay  implementation  of  the  regulations, 
and  would  not  be  of  any  additional 
material  value. 

Quality  Improvements 

Two  respondents  commented  on  the 
issue  of  quahty  improvements.  One 
respondent  questioned  why  the 
regulations  did  not  provide  that 
producers  be  compensated  for  quality 
improvements.  One  respondent 
suggested  that  a  new  section  should  be 
added  to  the  regulations  to  address  the 
quality  improvement  program.  The 
respondent  suggested  that  specifically, 
the  regulation  could  be  revised  to:  (1) 
Promote  the  crushing  of  peanuts  at 
greater  risk  of  deterioration  before 
peanuts  of  lesser  risk,  (2)  ensure  that 
CCC  stocks  sold  for  domestic  use  are 
inspected  as  farmers  stock  and  as 
shelled  or  in  shell  peanuts,  (3)  operate 
the  peanut  program  in  coordination  with 
PAC  to  improve  the  quality  of  domestic 
peanuts,  (4)  adjust  loan  schedules 
upward  to  reflect  additional  handling 
and  production  cost  required  of 
producers  to  improve  quality,  and  (5) 
assure  all  peanuts  used  domestically 
comply  with  quaUty  standards  of  PAC. 

CCC's  policy  is,  and  will  continue  to 
be,  to  endeavor  to  crush  peanuts  that 
are  considered  at  greater  risk  of 
deterioration  before  crushing  other  CCC 
peanut  stocks  and  to  operate  the  peanut 
price  support  program  in  coordination 
with  PAC  to  improve  the  quality  of 
domestic  peanuts.  With  respect  to 
adjustment  in  the  loan  schedule,  the 
loan  schedule  is  based  on  historic 
peanut  marketing  patterns,  values  and 
use  by  type.  With  respect  to  inspection 
of  peanuts,  CCC  stocks  under  the 


warehouse-stored  loan  program  must  be 
inspected  as  farmers  stock  peanuts. 
It  was  determined  that  regulatory 
changes  were  not  needed  to  address 
these  comments,  as  the  regulations  are 
adequate  to  administer  the  peanut  price 
support  program  in  an  efficient  and  cost 
effective  manner. 

Request  for  Further  Comment 

One  respondent  requested  the 
opportunity  to  comment  further  on  any 
new  regulatory  interpretations  that 
differed  from  the  regulations  appUcable 
to  the  1986  through  1991  crops.  CCC  and 
ASCS  believes  that  the  rulemaking 
procedures  provide  adequate 
opportunity  for  public  participation  in 
rulemaking.  Also,  comments  and 
suggestions  for  improving  program 
administration  are  always  welcome. 

Administrative  Hearings 

One  respondent  recommended  annual 
hearings  on  the  terms  and  conditions  of 
the  peanut  program.  The  statute  does 
not  require  hearings  concerning  the 
peanut  program  and,  as  indicated  above, 
such  a  formalized  method  of  making 
suggestions  for  changes  does  not  appear 
to  be  of  material  value.  Accordingly,  the 
suggestion  is  not  adopted  and  the 
interim  rule  is  published  as  a  final  rule 
without  change. 

List  of  Subjects 

7  CFR  Part  729 

Poundage  quotas.  Peanuts,  Penalties. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  1446 

Loan  programs — Agricultiue,  Peanuts. 
Price  support  programs.  Reporting  and 
recordkeeping  requirements. 
Warehouses. 

Accordingly,  the  regulations  set  forth 
in  chapters  VII  and  XIV  of  title  7  are 
amended  as  follows: 

PART  729-(  AMENDED] 

1.  In  chapter  VII.  the  regulations  at  7 
CFR  part  729  were  published  in  the 
Federal  Register  on  April  19. 1991  (56  FR 
16206),  as  an  interim  rule.  The  interim 
rule  is  adopted  as  the  final  rule,  except 
as  follows: 

a.  The  authority  citation  for  7  CFR 
part  729  continues  to  read  as  follows: 

Authority:  7  U.S.C  1301, 1357  et  seq..  1372, 
1373. 1375;  7  U.S.C.  1*450-3. 

b.  In  S  729.103,  paragraph  (b)  is 
amended  by:  (1)  Revising  the 
introductory  paragraph  of  paragraph  (ii) 
of  the  definition  "Considered  produced 
credit."  and  (2)  by  revising  paragraph  (ii) 
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of  the  defmition  for  "Peanut  quantity 
marketed  or  considered  marketed."  to 
read  as  follows: 

§729.103    Definitions. 

***** 

(b)  *  •  * 

Considered  produced  credit.  •  *  * 
(ii)  Peanut  poundage  quota  that  was 
voluntarily  released  for  the  current  year, 
or  was  leased  and  transferred  by  a 
transfer  agreement  that  was  filed  before 
August  1  of  the  current  year,  if  neither  of 
the  following  are  applicable: 

Peanut  quantity  marketed  or 
considered  marketed.  *  •  • 

(ii)  Noninspected peanuts.  For  peanuts 
not  inspected  by  the  Federal-State 
Inspection  Service  at  the  time  of 
marketing,  the  gross  weight  of  the  lot. 


§729.201    [Amemted] 

c.  Section  729.201  is  amended  by 
removing  the  words  "New  Mexico — 
0.00583210"  and  inserting  in  their  place 
"New  Mexico — 0.00580694"  and 
removing  the  words  "Oklahoma — 
0.06675097"  and  inserting  in  their  place 
"Oklahoma— 0.06677613". 

d.  Section  729.204  is  amended  by 
revising  paragraphs  (f)  (1),  (2)  and  (4)(i) 
to  read  as  follows: 

§  729.204    Determining  a  fann's  tMWic 

quota. 

•        *        •        •        « 

(f)  Reallocation  in  Texas  of  increased 
quota,  quota  reduced  for  nonproduction, 
and permaQentJy  released  quota. — (1) 
Special  provisions  for  certain  Texas 
Counties.  Notwithstanding  the 
provisions  in  paragraphs  (b)  and  (e)  of 
this  section,  33  percent  of  any  increase 
in  the  Texas  peanut  poundage  quota 
resulting  from  an  increase  in  the 
national  quota  and  all  of  the  quota 
reduced  for  nonproduction  on  all  Texas 
farms,  except  that  portion  reallocated  to 
nonquota  farms  in  accordance  with 
paragraph  (e)  of  this  section,  shall  be 
reallocated  to  farms  having  1990-crop 
basic  quotas  in  any  Texas  county  in 
which  the  production  of  additional 
peanuts  in  1989  exceeded  the  total  of 
1989-crop  basic  quotas  on  all  farms  in 
such  county.  The  production  of 
additional  peanuts  in  1989  exceeded  the 
total  of  1989-crop  basic  quotas  on  all 
farms  in  each  of  the  following  Texas 
counties:  Andrews,  Bailey,  Briscoe, 
Childress,  Collingsworth,  Dickens, 
Donley.  Gaines,  Hale,  Hall,  Hardeman, 
Haskell,  Hidalgo,  Hockley,  Knox,  Lamb, 
Terry,  Wheeler,  Wilbarger,  and  Yoakum 
counties. 

(2)  Allocation  to  counties.  Any  quota 
to  be  allocated  to  eligible  Texas 


counties  in  accordance  with  paragraph 
(f)(l]  of  this  section  shall  be  apportioned 
to  the  eligible  counties  on  the  basis  of 
the  total  production  of  additional 
peanuts  in  the  respective  counties  for 
the  1988  crop.  Accordingly,  based  on  the 
production  of  additional  peanuts  in  1988, 
such  quota  shall  be  apportioned  to 
eligible  counties  according  to  the 
following  factors:  Andrews — 0.005342, 
Bailey— 0.003007,  Briscoe—  0.016039, 
Childress— 0.008190,  Collingsworth— 
0.184498,  Dickens— 0.000000,  Donley — 
0.03  1981,  Gaines— 0.413627,  Hale— 
0.000647,  Hall— 0.063101,  Hardeman— 
0.010278,  Haskell— 0.137459,  Hidalgo— 
0.026700,  Hockley— 0.000679,  Knox— 
0.002818,  Lamb— 0.026475.  Terry— 
0.009885.  Wheeler— 0.003102. 
Wilbarger— 0.000000,  and  Yoakum— 
0.056172. 
*        *        *        «        * 

(4)  Determining  factor  for  reallocation 
of  quota. — (i)  To  receive  a  share  of  any 
quota  allocated  to  eligible  Texas 
counties  under  paragraph  (f](2]  of  this 
section,  a  farm  must  have  had  a  basic 
quota  greater  than  zero  for  the  1990  crop 
of  peanuts.  If  a  farm  that  had  a  basic 
quota  greater  than  zero  in  1990  is 
reconstituted  subsequent  to  1990: 

(A)  By  division,  the  resulting  farms 
will  be  considered  to  have  had  a  basic 
quota  greater  than  zero  in  1990  for 
purposes  of  determining  eligibility  to 
receive  a  share  of  any  quota  allocated  to 
eligible  Texas  counties  under  paragraph 
(f)(2)  of  this  section. 

(B)  By  combination,  the  resulting  farm 
will  not  be  considered  to  have  had  a 
basic  quota  greater  than  zero  in  1990  for 
purposes  of  determining  eligibility  to 
receive  a  share  of  any  quota  allocated  to 
eligible  Texas  coimties  under  paragraph 
(f)(2)  of  this  section  unless,  prior  to  the 
combination,  each  farm  that  is  involved 
in  the  combination  was  considered  to 
have  had  a  basic  quota  greater  than  zero 
in  1990  for  purposes  of  determining 
eligibility  to  receive  an  increased  quota 
under  paragraph  (f)(2)  of  this  section. 


S  729.316    [Amended] 

e.  Section  729.316  is  amended  in 
paragraph  (b)(1)  by  removing  the  word 
"may"  in  the  second  sentence  and 
inserting  in  its  place  the  word  "shall". 

PART  1446— {AMENDED] 

2.  In  chapter  XTV,  the  regulations  at  7 
CFR  part  1446  were  published  in  the 
Federal  Register  on  April  19. 1991  (56  FR 
16227)  as  an  interim  rule.  The  interim 
rule  is  adopted  as  the  final  rule,  except 
as  follows: 

a.  The  authority  citation  for  7  CFR 
part  1446  continues  to  read  as  follows: 


Authority:  7  U.S.C  1359a,  1375. 1421  et  seq.; 
15  U.S.C.  714b  and  7l4c 

b.  Section  1446.103  is  amended  as 
follows:  (1)  by  revising  the  introductory 
text,  (2)  by  revising  the  definition  of 
"Eligible  coimtry";  by,  for  the  deHnition 
of  "Eligible  peanuts",  revising 
paragraphs  (5)  and  (6)  and  by  adding  a 
new  paragraph  (7);  by  revising  the 
definition  of  "Peanut  product",  and  (3) 
by  adding,  as  new  dehnitions, 
definitions  for  "Additional  peanuts", 
"Bright  hull  Valencia  peanuts".  "Dark 
hull  Valencia  peanuts",  "Fragmented 
peanuts".  'Treated  seed  peanuts",  and 
"Valencia  type  peanuts  produced  in  the 
Southwest  tiiat  are  suitable  for  cleaning 
and  roasting": 

91446.103    Deflnitlone. 

For  purposes  of  this  part,  the 
definitions  and  provisions  of  parts  718. 
719,  729,  780,  790,  791,  793, 1402, 1403. 
1407, 1421, 1422  and  1498  of  this  title  are 
incorporated  and  shall  apply  except 
where  the  context  or  subject  matter  or 
provisions  of  the  regulations  in  this  part 
otherwise  requires  or  provides. 
References  contained  in  this  subpart  to 
other  parts  of  this  chapter  or  title 
include  any  subsequent  amendments  to 
those  referenced  parts.  Unless  the 
context  indicates  otherwise,  any 
reference  to  the  Executive  Vice 
President  of  CCC  shall  also  be  read  to 
mean  to  any  persons  designated  by  the 
Executive  Vice  President.  Unless  the 
context  or  subject  matter  otherwise 
requires,  the  following  words  and 
phrases  as  used  in  this  part  and  in  all 
related  instructions  and  docimients  shall 
have  the  following  meanings: 
***** 

Additional  peanuts.  Any  peanuts 
which  are  marketed  from  a  farm  other 
than  peanuts  marketed  or  considered 
marketed  as  quota  peanuts. 

Bright  hull  Valencia  peanuts. 
Valencia  type  peanut  produced  in  the 
Southwest  for  which  not  more  than  25 
percent  of  the  shells  are  damaged  by: 

(1)  Discoloration; 

(2)  Cracks  or  broken  ends;  or 

(3)  Both  discoloration  and  cracks  or 
broken  ends. 
***** 

Dark  hull  Valencia  peanuts.  Valencia 
type  peanuts  that  are  produced  in  the 
Southwest  and  that  do  not  meet  the 
requirements  for  bright  hull  Valencia 
peanuts. 
***** 

Eligible  country.  With  respect  to 
credit  for  exportation  of  additional 
peanuts,  any  destination  outside  the 
United  States  for  which  an  export 
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license  may  be  acquired,  except 
with  respect  to  the  1991  crop,  ne 
Canada  nor  Mexico  shall  be  coi 
an  eligible  country  for  the  purpc 
exporting  peanut  products  othei 
treated  seed  peanuts. 
Eligible  pecnuts.  *  *  * 
(5)Were  not  produced  on  lane 
by  the  Federal  Government  if  si 
is  occupied  without  a  lease  pen 
other  right  of  possession; 

(6)  Have  been  inspected  and  1 
o^icial  grade  determined  by  a  F 
or  Federal-State  inspector,  and 

(7)  Must,  if  delivered  to  the 
association  in  bags  in  the  South 
area,  be  in  new  or  thoroughly  c! 
used  bags  which: 

(i)  Are  made  of  material  othei 
mesh  or  net.  weighing  not  less  t 
ounces  nor  more  than  10  ouncei 
square  yard  and  containing  no  i 
fibers; 

(ii)  Are  free  from  holes; 

(iii)  Are  finished  at  the  top  wi 
the  selvage  edge  of  the  material 
binding,  or  a  hem;  and 

(iv)  Are  uniform  in  size  with 
approximately  a  2  bushel  capac 

Fragmented  peanuts.  Peanuts 
the  qualifications  for  fragmente 
peanuts  as  defined  in  the  outgo 
quality  regulations  of  the  Peani 
Marketing  Agreement  (No.  146) 
applicable  to  the  crop  year  in  w 
peanuts  were  produced. 

Peanut  product  Any  product, 
than  peanut  oil  or  peanut  meal, 
manufactiued  or  derived  from  { 
including,  but  not  limited  to.  pe 
candy,  peanut  butter,  treated  st 
peanuts,  roasted  peanuts  (eithe 
or  in-sheil).  pressed  peanuts,  ai 
granules. 

Treated  seed  peanuts.  Shelle^ 
that  have  been  modified  frt>m  tl 
original  shelled  state  by  a  treat 
make  them  suitable  for  seed  pu 

Valencia  type  peanuts  produ 
the  Southwest  that  are  suitable 
cleaning  and  roasting.  Peanuts 
identified,  determined  and  clas 
the  Federal-State  Inspection  Se 
bright  hull  Valencia  peanuts. 

c.  In  S  1446.308,  paragraph  (d 
revised  to  read  as  follows: 

§1446J08    Loan  pool*. 

•  •  •  *  * 

(d)  ♦  •  • 

(2)  With  respect  to  loan  pool 
Valencia  peanuts  produced  in  1 
Mexico,  if  the  loan  indebtedne: 
peanuts  in  a  Segregation  1  quol 
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ENDED] 

V,  the  regulations  at  7 
re  published  in  the 
n  April  19, 1991  (56  FR 
m  rule.  The  interim 
the  final  rule,  except 

citation  for  7  CFR 
!8  to  read  as  follows: 


Authority:  7  U.S.C  1359a.  1375, 1421  et  aeq.; 
15  U.S.C.  714b  and  7l4c 

b.  Section  1446.103  is  amended  as 
follows:  (1)  by  revising  the  introductory 
text,  (2)  by  revising  the  definition  of 
"Eligible  coimtry";  by,  for  the  deHnition 
of  "Eligible  peanuts",  revising 
paragraphs  (5]  and  (6)  and  by  adding  a 
new  paragraph  (7);  by  revising  the 
definition  of  "Peanut  product",  and  (3) 
by  adding,  as  new  deHnitions, 
definitions  for  "Additional  peanuts", 
"Bright  hull  Valencia  peanuts",  "Dark 
hull  Valencia  peanuts",  "Fragmented 
peanuts",  'Treated  seed  peanuts",  and 
"Valencia  type  peanuts  produced  in  the 
Southwest  diat  are  suitable  for  cleaning 
and  roasting": 

91446.103    Definitions. 

For  purposes  of  this  part,  the 
definitions  and  provisions  of  parts  718, 
719.  729.  780.  790.  791.  793. 1402, 1403, 
1407, 1421, 1422  and  1498  of  this  title  are 
incorporated  and  shall  apply  except 
where  the  context  or  subject  matter  or 
provisions  of  the  regulations  in  this  part 
otherwise  requires  or  provides. 
References  contained  in  this  subpart  to 
other  parts  of  this  chapter  or  title 
include  any  subsequent  amendments  to 
those  referenced  parts.  Unless  the 
context  indicates  otherwise,  any 
reference  to  the  Executive  Vice 
President  of  CCC  shall  also  be  read  to 
mean  to  any  persons  designated  by  the 
Executive  Vice  President.  Unless  the 
context  or  subject  matter  otherwise 
requires,  the  following  words  and 
phrases  as  used  in  this  part  and  in  all 
related  instructions  and  docimients  shall 
have  the  following  meanings: 

Additional  peanuts.  Any  peanuts 
which  are  marketed  from  a  farm  other 
than  peanuts  marketed  or  considered 
marketed  as  quota  peanuts. 

Bright  hull  Valencia  peanuts. 
Valencia  type  peanut  produced  in  the 
Southwest  for  which  not  more  than  25 
percent  of  the  shells  are  damaged  by: 

(1)  Discoloration; 

(2)  Cracks  or  broken  ends;  or 

(3)  Both  discoloration  and  cracks  or 
broken  ends. 

*        *        •        •        * 

Dark  hull  Valencia  peanuts.  Valencia 
type  peanuts  that  are  produced  in  the 
Southwest  and  that  do  not  meet  the 
requirements  for  bright  hull  Valencia 
peanuts. 

Eligible  country.  With  respect  to 
credit  for  exportation  of  additional 
peanuts,  any  destination  outside  the 
United  States  for  which  an  export 


license  may  be  acquired,  except  that 
with  respect  to  the  1991  crop,  neither 
Canada  nor  Mexico  shall  be  considered 
an  eligible  country  for  the  purpose  of 
exporting  peanut  products  other  than 
treated  seed  peanuts. 

Eligible  pecnuts.  *  *  * 

(5]Were  not  produced  on  land  owned 
by  the  Federal  Government  if  such  land 
is  occupied  without  a  lease  permit  or 
other  right  of  possession; 

(6)  Have  been  inspected  and  have  an 
official  grade  determined  by  a  Federal 
or  Federal-State  inspector,  and 

(7)  Must,  if  delivered  to  the 
association  in  bags  in  the  Southwestern 
area,  be  in  new  or  thoroughly  cleaned 
used  bags  which: 

(i)  Are  made  of  material  other  than 
mesh  or  net.  weighing  not  less  than  7% 
ounces  nor  more  than  10  ounces  per 
square  yard  and  containing  no  sisal 
fibers; 

(ii)  Are  free  from  holes; 

(iii)  Are  finished  at  the  top  with  either 
the  selvage  edge  of  the  material,  a 
binding,  or  a  hem;  and 

(iv)  Are  uniform  in  size  with 
approximately  a  2  bushel  capacity. 

Fragmented  peanuts.  Peanuts  meeting 
the  qualifications  for  fragmented 
peanuts  as  defined  in  the  outgoing 
quality  regulations  of  the  Peanut 
Marketing  Agreement  (No.  146) 
applicable  to  the  crop  year  in  which  the 
peanuts  were  produced. 

Peanut  product  Any  product,  other 
than  peanut  oil  or  peanut  meal,  that  is 
manufactiu^d  or  derived  from  peanuts 
including,  but  not  limited  to,  peanut 
candy,  peanut  butter,  treated  seed 
peanuts,  roasted  peanuts  (either  shelled 
or  in-shell).  pressed  peanuts,  and  peanut 
granules. 

Treated  seed  peanuts.  Shelled  peanuts 
that  have  been  modified  from  their 
original  shelled  state  by  a  treatment  to 
make  them  suitable  for  seed  purposes. 

Valencia  type  peanuts  produced  in 
the  Southwest  that  are  suitable  for 
cleaning  and  roasting.  Peanuts  that  are 
identified,  determined  and  classified  by 
the  Federal-State  Inspection  Service  as 
bright  hull  Valencia  peanuts. 

c.In  S  1446.308,  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

§1446J08    Loan  pool*. 

(d)  ♦  '  • 

(2)  With  respect  to  loan  pools  for 
Valencia  peanuts  produced  in  New 
Mexico,  if  the  loan  indebtedness  on  the 
peanuts  in  a  Segregation  1  quota  pool: 


(i)  For  dark  hull  peanuts,  exceeds  the 
proceeds  from  the  sale  of  the  peanuts  in 
such  pool,  such  excess  shall  be 
recovered  from  any  net  gains  on 
Segregation  1,  2  and  3  loan  pools  for 
New  Mexico  dark  hull  additional 
peanuts,  proportionately  to  net  gains  in 
each  pool. 

(ii)  For  bright  hull  peanuts,  exceeds 
the  proceeds  from  the  sale  of  the 
peanuts  in  such  pool,  such  excess  shall 
be  recovered  from  any  net  gains  on 
Segregation  1.  2  and  3  loan  pools  for 
New  Mexico  bright  hull  additional 
peanuts,  proportionately  to  net  gains  in 
each  pool. 

d.  In  §  1446.401.  paragraphs  (a)  and 
(c)(2){vi)  are  revised  to  read  as  follows: 

§1446.401    Contracto  for  acMitionai 
p«anuts  for  crusMng  or  sxport 

(a)  Contract  form  and  addendum. — (1) 
Contract  form.  In  order  to  be  approved 
by  the  county  committee: 

(i)  1991-crop  peanuts.  With  respect  to 
1991 -crop  peanuts,  the  contract  may  be 
on: 

(A)  Form  CCC-1005.  Handler  Conb^ct 
With  Producers  for  Purchase  of 
Additional  Peanuts  for  Crushing  or 
Export  or 

(B)  A  form  of  the  respective  handler's 
design  if  such  form  meets  all  of  the 
substantive  requirements  of  paragraph 
(c)(2]  of  this  section. 

(ii)  1992  through  1995  crops  of 
peanuts.  With  respect  to  the  1992 
through  1995  crop  of  peanuts,  the 
contract  must  be  completed  on  form 
CCC-IOOS.  Handler  Conti-act  Witii 
Producers  for  Purchase  of  Additional 
Peanuts  for  Crushing  or  Export,  or  on  a 
form  approved  by  the  Executive  Vice 
President  which  follows  the 
organization  of  the  CCC-1005  and 
contains  as  a  minimum  all  of  the 
requirements  provided  for  in  paragraph 
(c)(2)  of  this  section. 

(2)  Availability  of  CCC-IOOS.  The 
marketing  association  shall  make 
available  a  form  CCC-1005  to  each 
approved  handler  and  to  any  producer 
upon  request 

(3)  Addenda.  The  handler  may  use  an 
addendum  to  a  contract  form  if  such 
addendum  neither  negates  nor  conflicts 
with  any  provision  in  this  part.  Any 
existing  addendum  to  the  contract  which 
relates  to  the  marketing  of  additional 
peanuts  must  accompany  the  contract  at 
the  time  the  contract  is  filed  with  the 
county  committee. 

*        •        *        *        * 

(c)  *  *  • 
(2)  •  •  • 

(vi)  The  final  contract  price  to  be  paid 
by  the  handler  and  shown  as  a  set 


percentage  of  the  loan  rate  for  quota 
peanuts  of  the  type  indicated  on  the 
contract;  except  that  such  final  contract 
price  shall  not  be  less  than  the 
additional  loan  rate  for  the  type  of 
peanut  indicated  on  the  contract.  A 
contract  or  an  addendum  to  a  contract 
that  provides  for  a  conditional 
supplemental  payment  to  the  producer 
will  not  be  considered  to  negate  the 
final  contract  price  only  if  the 
supplemental  payment  to  be  made  is 
expressed  in  a  manner  that  a  third  party 
may  determine  the  amount  of  the 
supplemental  payment  without  a  need 
for  additional  negotiations; 

e.  Section  1446.402  is  amended  by 
redesignating  paragraph  (c)  as 
paragraph  (d).  revising  paragraphs  (a)(3) 
and  (b)(4]  and  inserting  new  paragraph 
(c).  to  read  as  follows: 

§1446.402    Approval  Mtwndiw  Of 
contract  addltlonai  poanuts. 

(a)  •  •  • 

(3)  Letter  of  credit  for  prior  crop 
years.  EstabUsh  an  irrevocable  letter  of 
credit,  or  increase  any  existing  letter  of 
credit  applicable  for  a  previous  crop 
year,  in  an  amount  necessary  to  cover 
any  outstanding  marketing  penalties  on 
peanuts  produced  in  such  crop  year 
which  are  still  under  administrative 
appeal  or  are  unpaid.  This  requirement 
is  in  addition  to  any  letter  of  credit 
requirement  for  the  current  year. 

(b)*  •  * 

(4)  Has  complied  with  the 
requirements  of  paragraph  (a)(3)  of  this 
section. 

(c)  Rescission  of  approval.  Unless  the 
Executive  Vice  President.  CCC,  shall 
otherwise  agree  in  writing,  a  handler's 
previous  approval  to  contract  for  the 
purchase  of  additional  peanuts  for 
exporting  or  crushing  and  to  receive  and 
handle  such  peanuts  shall  be  considered 
to  be  rescinded  upon  such  handler's  use 
of  facilities,  other  than  those  on  which 
the  approval  was  based,  to  receive, 
store,  process,  or  ship  contract 
additional  peanuts.  However,  a 
rescission  will  not  apply  if  substituted 
facilities  are  approved  by  the 
association,  in  accordance  with 
instructions  issued  by  CCC.  when  the 
handler  can  show,  as  determined  by  the 
association  subject  to  review  by  the 
Executive  Vice  President  that  die 
original  facilities  are  no  longer  available 
for  use  due  to  circumstances  beyond  the 
handler's  control  such  as.  but  not  limited 
to.  fire,  flood,  wind  damage,  or 
mechanical  failure.  In  the  event  of 
rescission  of  a  handler's  approval  any 
purchases  of  peanuts  from  producers  by 
such  handler  subsequent  to  the 
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rescission  will  be  considered  as 
purchases  of  quota  peanuts  and  will 
subject  the  handlers  and  producers  to 
penalties,  as  prescribed  by  this  part  and 
in  7  CFR  Part  729  for  marketing  excess 
quota  peanuts  unless  such  peanuts  are 
recorded  on  the  producer's  marketing 
card  as  a  marketing  of  quota  peanuts. 
***** 

f.  Section  1446.403  is  amended  by 
revising  paragraph  (b)(l)(ii)  to  read  as 
follows: 

§1446.403    Letter  of  CTMitt. 

{b)(l)  *  •  * 

(ii)  Who,  for  purposes  of  handling 
peanuts  is,  as  determined  by  CCC,  a 
partnership,  merger,  joint  venture,  or 
other  similar  business  relationship 
having  officials  v/ho  were  officials  of  an 
organization  having  such  a  record  or  is 
composed  in  whole  or  in  part  by  merger, 
succession,  consolidation,  association  or 
£  .^similatio^,  of  entities  with  such  a 
record;  or 
***** 

g.  Section  1446.404  is  amended  by 
adding  a  new  paragraph  (a)(3)  to  read  as 
follows: 

§  1446.404    Transfer  of  contracts  prior  to 
delivery. 

•        «        •        •        ♦ 

(a)  *  *  * 

(3)  If  the  receiving  handler 

(i)  Has  an  existing  letter  of  credit, 
such  handler  may  increase  the  existing 
letter  of  credit  to  cover  the  total  amount 
of  farmers  stock  peanuts  that  is  to  be 
transferred.  However,  any  increase  must 
be  made  within  14  days  after  the 
transfer  is  approved,  otherwise  any 
increased  letter  of  credit  will  not  be 
considered  for  purposes  of  determining 
whether  an  increase  will  be  required  in 
the  next  year's  letter  of  credit  because 
of  a  deficiency  in  the  letter  of  credit. 

(ii)  Does  not  have  an  existing  letter  of 
credit,  the  transfer  shall  not  be  approved 
unless  such  handler  secures  an 
acceptable  letter  of  credit  to  cover  the 
amount  of  farmers  stock  peanuts  that  is 
to  be  transferred. 
***** 

h.  Section  1448.407  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  1446.407    Handier  transfer  of  contract 
additional  peanuts  or  transfer  of 
disposition  credit 
***** 

(d)  Transfer  of  export  credit  for 
peanuts  which  have  been  exported. 
Credit  for  peanuts  that  have  been 
exported  under  the  provisions  of  this 
part  will  be  given  to  the  applicant 
shown  on  the  form  FV-184-9  for  the  lot 


of  peanuts  that  has  been  exported. 
However,  if  a  disclaimer  to  the  credit  for 
export  is  submitted  with  the  applicable 
form  FV-184-9.  the  export  credit  will  be 
transferred  to  the  person  to  whom  the 
credit  was  assigned. 
***** 

i.  Section  1446.408  is  amended  by:  (1) 
in  paragraph  (b)  ki  the  second  sentence, 
by  removing  the  word  "may"  and 
inserting  in  its  place  the  word  "shall" 
and  by  removing  the  words  "and  on 
March  31.  May  31.",  and  (2)  by  revising 
paragraphs  (a)  and  (c)(1)  to  read  as 
follows: 

§  1446.408    Decreasing  or  drawing  upon  a 
letter  of  credit 

(a)  Decreasing  the  letter  of  credit  to 
rijflect  TKC  obligation.  Any  existing 
irrevocable  letter  of  credit  that  has  been 
presented  by  a  handler  may  be 
decreased  after  January  31  of  the 
calendar  year  following  the  year  in 
which  the  peanuts  were  produced,  or 
such  earlier  date  as  may  be  authorized 
by  the  Deputy  Administrator,  State  and 
County  Operations,  if  the  final  TKC 
obligation  determined  for  such  handler, 
when  converted  to  a  farmers  stock 
peanuts  basis  by  dividing  the  TKC 
pounds  by  0.795  for  runner  peanuts;  0.75 
for  Spanish  peanuts;  0.735  for  Virginia 
peanuts;  or  0.77  for  Valencia  peanuts,  is 
less  than  the  amount  that  would  be 
applicable  for  such  handler  and  for  such 
amount  of  farmers  stock  peanuts  as 
determined  in  accordance  with 
§  1446.403  of  this  part.  The  letter  of 
credit  may  be  decreased  to  the  amount 
so  determined. 
***** 

(c)  Drawing  against  the  letter  of 
credit. — (1)  If  less  than  16  days  remain 
before  the  expiration  of  a  handler's 
letter  of  credit,  and  upon  authorization 
by  CCC.  the  marketing  association  may 
draw  against  the  letter  of  credit  and 
apply  the  amount  toward  any  penalty 
due  for  failure  to  properly  dispose  of.  or 
account  for.  contract  additional  peanuts 
in  accordance  with  this  part  if: 

(i)  By  the  final  disposition  date 
required  in  this  part,  a  deficiency 
remained  in  the  handler's  obligation  to 
crush  or  export  contract  additional 
peanuts; 

(ii)  By  the  date  required  in  this  part, 
the  handler  did  not  provide  satisfactory 
documentary  evidence  of  the  full  export 
of  peanuts  or  peanut  products;  or 

(iii)  The  handler  has  committed 
another  violation  of  this  part  with 
respect  to  such  peanuts. 


§1446.410    [Amended] 

j.  In  S  1446.410,  paragraph  (a)  is 
a.Ticnded  by  removing  the  word 


"September"  and  inserting  in  its  place 
the  word  "October"  and  paragraph  (b)  is 
amended  by  removing  the  word 
"August"  and  inserting  in  its  place  the 
word  "September". 

k.  Section  1446.412  is  amended  by:  (1) 
In  the  introductory  paragraphs  for 
paragraphs  (b)(2)  and  (b)(3).  inserting 
the  words  "and  peanut  products"  after 
the  word  "peanuts"  and  (2)  by  revising 
(b)  introductory  text  and  (b)(1) 
introductory  text  to  read  as  follows: 

§1446.412    Evidence  Of  export 

***** 

(b)  Documentation.  Not  later  than  45 
days  after  the  final  disposition  date 
provided  in  this  part,  or  a  later  date 
established  by  the  Director,  TPD,  for 
cases  where  the  Director  finds  that  the 
handler  has  made  a  good  faith  effort  to 
furnish  documentation  in  a  timely 
manner  and  that  the  failure  to  do  so  was 
due  to  conditions  beyond  the  control  nf 
the  handler,  furnish  to  the  marketing 
association  or  CCC  the  following 
documentary  evidence  of  the  export  of 
peanuts  or  peanut  products: 

(1)  Export  by  water.  For  peanuts  or 
peanut  products  and  peanut  products 
that  were  exported  by  water,  a 
nonnegotiabie  original  or  original 
duplicate  copy  (not  a  machine  made 
copy)  of  an  on-board  ocean  bill  of 
lading.  Such  bill  of  lading  must  have 
been  signed  on  behalf  of  the  carrier  and 
must  include: 


§1446.503    [Amended] 

1.  Section  1446.503  is  amended  in 
paragraph  (b)  by  removing  the  words 
"or  transshipped"  in  both  the  paragraph 
heading  and  in  the  text 

§  1446.601    [Amended] 

m.  Section  1446.601  is  amended  in 
paragraph  (f)  by  removing  the  words  "or 
transshipped"  in  both  the  paragraph 
heading  and  in  the  text. 

n.  Section  1446.602  is  amended:  (1)  in 
paragraph  (a)  introductory  text  by 
removing  in  the  third  sentence  the  word 
"may"  and  inserting  in  its  place  the 
words  "shall,  subject  to  the  provisions 
of  this  part,";  (2)  in  paragraph  (e) 
introductory  text  by  removing  in  the  first 
sentence  the  word  "blancher"  and  by 
inserting  in  its  place  the  word  "handier"; 
(3)  in  paragraph  (f)  introductory  text  by, 
in  the  first  sentence  before  the  word 
"quality",  inserting  the  word  "outgoing"; 
and  (4)  by  revising  paragraphs  (a)  (3),  (4) 
and  (6);  (b)  introductory  text;  and 
paragraph  (d)  to  read  as  follows: 


Federal  Registe 

§1446.602    Disposition  credH  f< 
underiMnphysical  supervision. 

(a)*  •  •!! 

(3)  Exported  kernels  that  mi 
outgoing  quality  standards  foi 
edible  use;  or 

(4)  Peanuts  that  are  exporte 
farmers  stock  peanuts,  provid 
such  peanuts  meet  PAC  incon 
quality  standards  for  Segrega 
peanuts  and  are  positive  lot  i( 


(6)  Peanuts  that  are  exporte 
or  in-shell  peanuts  if  they  met 
outgoing  quality  standards  foi 
edible  peanuts;  or 

•        •        •        •        • 

(b)  Requesting  physical  suf. 
crushing  for  disposition  credi 
the  disposition  date  for  contri 
additional  peanuts,  as  providi 
part  a  handler  operating  und( 
provisions  of  this  part  with  re 
nonphysical  supervision  may 
and  arrange  for  the  marketing 
association  to  supervise  the  c 
SMK.  SS  and  AO  peanuts  for 
credit  for  the  applicable  kemi 
obtaining  physical  supervisio: 
peanuts  under  the  following  c 
***** 

(d)  Application  of  crushing 
disposition  obligation. — (1)  A^ 
peanuts. — Milled  peanuts  tha 
crushed  under  physical  super 
disposition  credit  may  receivi 
follows: 

(i)  If  such  peanuts  meet  PAi 
quality  standards  for  domesti 
peanuts,  disposition  credit  mt 
pound-for-pound  toward  mee 
respective  SMK.  SS,  or  AO  ke 
obligations  for  the  respective 
type  and  for  like  kernel  type. 

(ii)  If  such  peanuts  fail  to  m 
outgoing  quality  standards  fo 
edible  use  due  to  afiatoxin 
contamination,  disposition  cr 
apply  to  the  SMK.  SS  or  AO  I 
obligations  for  the  respective 
type  and  for  like  kernel  type; 
that,  the  percentage  of  such  p 
which  such  credit  will  be  alio 
each  peanut  type  and  kernel  I 
not  exceed  the  percentage  of 
quantity  of  the  respective  typ 
peanuts  that  was  purchased  I 
handler  for  the  marketing  yea 
contract  additional  peanuts. 

(iii)  If  such  peanuts  fail  to  r 
outgoing  quality  standards  fo 
other  than  afiatoxin  contamir 
disposition  credit  must  be  ap{ 
exclusively  as  AO  kernels. 

(2)  Fanners  stock  peanuts.- 
stock  peanuts  that  are  cnishe 
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las  been  exported, 
sclaimer  to  the  credit  for 
ted  with  the  applicable 
he  export  credit  will  be 
e  person  to  whom  the 
led. 
*        * 

.408  is  amended  by:  (1) 
in  the  second  sentence, 
word  "may"  and 
ace  the  word  "shall" 
;  the  words  "and  on 
1,",  and  (2)  by  revising 
nd  (c)(1)  to  read  as 


lasing  or  drawing  upon  a 

the  letter  of  credit  to 
Ration.  Any  existing 
r  of  credit  that  has  been 
andler  may  be 
anuary  31  of  the 
llowing  the  year  in 
ts  were  produced,  or 
as  may  be  authorized 
dministrator,  State  and 
ns,  if  the  final  TKC 
lined  for  such  handler, 
to  a  farmers  stock 
dividing  the  TKC 
For  runner  peanuts;  0.75 
uts;  0.735  for  Virginia 
or  Valencia  peanuts,  is 
}unt  that  would  be 
ch  handler  and  for  such 
rs  stock  peanuts  as 
cordance  with 
part.  The  letter  of 
creased  to  the  amount 


ainst  the  letter  of 
a  than  16  days  remain 
tion  of  a  handler's 
nd  upon  authorization 
keting  association  may 
letter  of  credit  and 
t  toward  any  penalty 
properly  dispose  of,  or 
ract  additional  peanuts 
th  this  part  if: 
disposition  date 
art,  a  deficiency 
landler's  obligation  to 
ontract  additional 

required  in  this  part, 
ot  provide  satisfactory 
dence  of  the  full  export 
inut  products;  or 
!r  has  committed 

of  this  part  with 
eanuts. 


wted] 

paragraph  (a)  is 
Qving  the  word 


"September"  and  inserting  in  its  place 
the  word  "October"  and  paragraph  (b)  is 
amended  by  removing  the  word 
"August"  and  inserting  in  its  place  the 
word  "September". 

k.  Section  1446.412  is  amended  by:  (1) 
In  the  introductory  paragraphs  for 
paragraphs  (b)(2)  and  (b)(3),  inserting 
the  words  "and  peanut  products"  after 
the  word  "peanuts"  and  (2)  by  revising 
(b)  introductory  text  and  (b](l) 
introductory  text  to  read  as  follows: 

§1446.412    Evidence  of  export 


(b)  Documentation.  Not  later  than  45 
days  after  the  final  disposition  date 
provided  in  this  part,  or  a  later  date 
established  by  the  Director,  TPD,  for 
cases  where  the  Director  finds  that  the 
handier  has  made  a  good  faith  effort  to 
furnish  documentation  in  a  timely 
manner  and  that  the  failure  to  do  so  was 
due  to  conditions  beyond  the  control  "f 
the  handler,  furnish  to  the  marketing 
association  or  CCC  the  following 
documentary  evidence  of  the  export  of 
peanuts  or  peanut  products: 

(1)  Export  by  water.  For  peanuts  or 
peanut  products  and  peanut  products 
that  were  exported  by  water,  a 
nonnegotiabie  original  or  original 
duplicate  copy  (not  a  machine  made 
copy)  of  an  on-board  ocean  bill  of 
lading.  Such  bill  of  lading  must  have 
been  signed  on  behalf  of  the  carrier  and 
must  include: 


§1446.503    [Amended] 

1.  Section  1446.503  is  amended  in 
paragraph  (b)  by  removing  the  words 
"or  transshipped"  in  both  the  paragraph 
heading  and  in  the  text. 

§  1446.601    [Amended] 

m.  Section  1448.601  is  amended  in 
paragraph  (f)  by  removing  the  words  "or 
transshipped"  in  both  the  paragraph 
heading  and  in  the  text. 

n.  Section  1446.602  is  amended:  (1)  in 
paragraph  (a)  introductory  text  by 
removing  in  the  third  sentence  the  word 
"may"  and  inserting  in  its  place  the 
words  "shall,  subject  to  the  provisions 
of  this  part,";  (2)  in  paragraph  (e) 
introductory  text  by  removing  in  the  first 
sentence  the  word  "blancher"  and  by 
inserting  in  its  place  the  word  "handler"; 
(3)  in  paragraph  (f)  introductory  text  by, 
in  the  first  sentence  before  the  word 
"quality",  inserting  the  word  "outgoing"; 
and  (4)  by  revising  paragraphs  (a)  (3),  (4) 
and  (6);  (b)  introductory  text;  and 
paragraph  (d)  to  read  as  follows: 


§1446.602    Disposition  credH  for  peanuts 
under  nonphysical  supervision. 

(a)  •  •  *\ 

(3)  Exported  kernels  that  meet  PAC 
outgoing  quality  standards  for  domestic 
edible  use;  or 

(4)  Peanuts  that  are  exported  as 
farmers  stock  peanuts,  provided  that 
such  peanuts  meet  PAC  Incoming 
quality  standards  for  Segregation  1 
peanuts  and  are  positive  lot  identified; 
or 


(6)  Peanuts  that  are  exported  as  milled 
or  in-shell  peanuts  if  they  meet  PAC 
outgoing  quality  standards  for  domestic 
edible  peanuts;  or 

(b)  Requesting  physical  supervision  of 
crushing  for  disposition  credit  Prior  to 
the  disposition  date  for  contract 
additional  peanuts,  as  provided  in  this 
part,  a  handler  operating  under  the 
provisions  of  this  part  with  respect  to 
nonphysical  supervision  may  request 
and  arrange  for  the  marketing 
association  to  supervise  the  crushing  of 
SMK,  SS  and  AO  peanuts  for  disposition 
credit  for  the  applicable  kernel  ty^pe  by 
obtaining  physical  supervision  of  the 
peanuts  under  the  following  conditions: 
***** 

(d)  Application  of  crushing  credits  to 
disposition  obligation. — (1)  Milled 
peanuts. — Milled  peanuts  that  are 
crushed  under  physical  supervision  for 
disposition  credit  may  receive  credit  as 
follows: 

(i)  If  such  peanuts  meet  PAC  outgoing 
quality  standards  for  domestic  edible 
peanuts,  disposition  credit  may  apply 
pound-for-pound  toward  meeting  the 
respective  SMK,  SS,  or  AO  kernel 
obligations  for  the  respective  like  peanut 
type  and  for  like  kernel  type. 

(ii)  If  such  peanuts  fail  to  meet  PAC 
outgoing  quality  standards  for  domestic 
edible  use  due  to  afiatoxin 
contamination,  disposition  credit  may 
apply  to  die  SMK.  SS  or  AO  kernel 
obligations  for  the  respective  like  peanut 
type  and  for  like  kernel  type;  except 
that,  the  percentage  of  such  peanuts  to 
which  such  credit  will  be  allowed  for 
each  peanut  type  and  kernel  type  shall 
not  exceed  the  percentage  of  the  total 
quantity  of  the  respective  type  of 
peanuts  that  was  purchased  by  the 
handler  for  the  marketing  year  as 
contract  additional  peanuts.        * 

(iii)  If  such  peanuts  fail  to  meet  PAC 
outgoing  quality  standards  for  reasons 
other  than  afiatoxin  contamination, 
disposition  credit  must  be  applied 
exclusively  as  AO  kernels. 

(2)  Farmers  stock  peanuts. — Farmers 
stock  peanuts  that  are  crushed  under 


physical  supervision  for  disposition 
credit  may  receive  credit  as  follows: 

(i)  If  such  peanuts  meet  PAC  incoming 
quality  standards  for  Segregation  1 
peanuts,  disposition  credit  may  apply 
pound-for-pound  toward  meeting  the 
respective  SMK.  SS.  or  AO  kernel 
obligations  for  the  respective  like  peanut 
type  and  for  like  kernel  type. 

(ii)  If  such  peanuts  fail  to  meet  PAC 
incouung  quality  standards  for 
Segregation  1  peanuts,  disposition  credit 
may  apply  to  the  SMK.  SS  or  AO  kernel 
obligations  for  the  respective  like  peanut 
type  and  for  like  kernel  type;  except 
that,  the  percentage  of  such  peanuts  to 
which  such  credit  will  be  allowed  for 
each  peanut  type  and  kernel  type  shall 
not  exceed  the  percentage  of  die  total 
quantity  of  the  respective  type  of 
peanuts  that  was  purchased  by  the 
handler  for  the  marketing  year  as 
contract  additional  peanuts. 

(iii)  If  such  peanuts  do  not  meet  PAC 
incoming  quality  standards  for 
Segregation  1  peanuts  for  any  reason 
other  than  the  presence  of  A  flavus 
mold,  disposition  credit  must  be  applied 
exclusively  as  AO  kernels. 

(3)  Adjusting  export  credit  for  average 
dollar  value  of  farmers  stock  peanuts.  If 
CCC  determines  that  the  average  dollar 
value  of  edible  farmers  stock  peanuts 
graded  out  of  commingled  storage  and 
crushed  for  export  credit  under  the 
provisions  of  this  section  is  less  than  the 
average  dollar  value  of  all  like  type 
peanuts  purchased  by  the  handler  as 
contract  additional  peanuts,  the  amount 
of  export  credit  for  each  kernel  type 
determined  under  paragraph  (b)(2)  of 
this  section  shall  be  adjusted  by 
multiplying  each  quantity  for  each 
kernel  type  by  a  factor  to  be  determined 
by  dividing: 

(i)  The  average  dollar  value  per  ton  of 
peanuts  graded  out  of  the  handler's 
commingled  storage,  accounted  for  as 
set  forth  in  this  part,  and  crushed  for 
export  credit  under  the  provisions  of  this 
section:  by 

(ii)  The  average  dollar  value  per  ton  of 
all  peanuts  purchased  by  the  handler  as 
contract  additional  peanuts. 


§1446.703    [Amended] 

o.  Section  1446.703  is  amended  in 
paragraph  (a)(8)  by  placing  the  word 
"or"  after  the  semicolon,  in  paragraph 
(a)(a)  by  changing  the  semicolon  to  a 
period  and  by  removing  the  word  "or", 
by  removing  paragraph  (a)(10),  in 
paragraph  (b)(g)  by  inserting  the  word 
"or"  after  the  semicolon,  by  removing 
paragraph  (b)(10).  and  by  redesignating 
paragraph  (b)(ll)  as  (b)(10). 


p.  Section  1446.704  is  amended  by 
revising  paragraph  (b)(3)(ii)  to  read  as 
follows: 

§1446.704    Appeals  and  rw)uests  for 
reconsideration  and  reduction. 


(b)  •  •  • 

(3)  •  *  • 

(ii)  If  one  of  the  criteria  in  paragraphs 
(b)(2)  (i)  and  (ii)  of  this  section  has  not 
been  satisfied  and  the  remaining  criteria 
has  been  satisfied,  the  penalty  shall  not 
be  reduced  to  less  than  an  amount 
which  is  equal  to  40  percent  of  the 
national  average  quota  support  rate  for 
the  applicable  crop  year  times  the 
quantity  of  peanuts  involved  in  the 
violation. 


q.  Section  1446.807  is  revised  to  read 
as  follows: 

§1446J07    Paperworic  Reduction  Act 
assigned  numbers. 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  part  1446)  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  in  accordance  with 
44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  control  numbers  0560- 
0006,  0560-0014  and  0560-0133. 

Signed  at  Washingtoa  DC  on  August  7. 
1991. 

Keith  D.  Bjeike, 

Administrator.  Agricultuml  Stabilization  and 
Conservation  Service  and  Executive  Vice 
President.  Commodity  Credit  Corporation. 
[PR  Doa  91-19092  Filed  6-7-91:  4:53  pm] 
BIUJM  CODE  3410-OMt 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parte  210a.  214, 241  and  242 
[iNS  Na  1436-01;  AQ  Order  Na  1519-01] 

Revleion  of  Grounds  for  Deportation; 
Conforming  Reguletlona 

aqcncy:  Immigration  and  Naturalization 
Service.  Justice. 

ACTKMK  Interim  rule  with  request  for 
comments. 

tUMMARV:  This  rule  amends  8  CFR  parts 
210a.  214.  241  and  242  by  providing 
technical  amendments  to  conform  with 
section  241  of  the  Immigration  and 
Nationality  Act,  as  amended  by  section 
602  of  the  Immigration  Act  of  1990 
(IMMACT).  This  interim  rule  is 
necessary  to  ensure  implementation  of 
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and  regulatory  compliance  with 

IMMACT. 

DATES:  This  interim  rule  is  effective 

March  1, 1991.  Written  comments  must 

be  submitted  on  or  before  September  27, 

1991. 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service. 
425  I  Street  NW.,  room  5304. 
Washington,  DC  20536.  To  ensure  proper 
and  timely  handling  please  include  INS 
number  1438-91  on  your 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gale  David,  Detention  and  Deportation 
Officer,  Immigration  and  Naturalization 
Service,  425  I  Street  NW..  room  1102, 
Washington,  DC  20536,  telephone  (202) 
514-1954. 
SUPPLEMENTARY  IWTOi— ATIOW; 

General  Comments 

The  majority  of  the  amendments  made 
to  section  241  of  the  Immigration  and 
Nationality  Act,  ch.  477, 66  Stat.  163 
(1952),  as  amended  (Act),  by  section  602 
of  the  Immigration  Act  of  1990,  Public 
Law  101-649,  are  technical  in  nature, 
relating  in  large  part  to  citation  changes. 
These  do  not  substantively  affect  the 
rights  of  those  bound  by  this  section. 
Consequently,  the  regulatory  changes  to 
8  CFR  necessitated  by  enactment  of 
section  802  are  also  primarily  technical 
in  nature.  Those  regulatory  changes 
which  do  alter  the  substantive  rights  of 
those  who  are  bound  by  this  title  have 
been  so  identified  in  the  sections  below. 

In  addition,  to  those  changes 
necessitated  by  IMMACT.  grammatical 
and  technical  errors  in  6  CFR  have  also 
been  corrected. 

Changes  to  8  CFR 

Section  210a.8(b](3]  is  amended  to 
revise  the  reference  to  section  241(a)(20) 
of  the  Act  to  read  "241(a)(1)(F)"; 

Section  214.1(e)  is  amended  to  revise 
the  reference  to  section  241(a)(9)  of  the 
Act  to  read  "241(a)(l)(C)(i)"; 

Section  214.1(f)  is  amended  to  revise 
the  reference  to  section  241(a)(9)  of  the 
Act  to  read  "241(a)(l)(C)(i)": 

Section  214.1(g)  is  amended  to  revise 
the  reference  to  section  241(a)(9)  of  the 
Act  to  read  "241(a)(l)(C)(i)"; 

Section  241.2(a)(10]  is  amended  to 
revise  the  reference  to  section  241(a)(9) 
of  the  Act  to  read  •'241(a)(l)(C)(i)''  in 
each  of  the  two  sentences  within  that 
paragraph 

Section  214.2(e)(1)  is  amended  to 
revise  the  reference  to  section  241(a)(9) 
of  the  Act  to  read  "241(a)(l)(C)(i)".  This 
paragraph  is  also  amended  to  correct 


typographical  errors  by  correcting  the 
spelling  of  "nomimmigrant";  by  adding 
an  apostrophe  in  "alien's  place  of 
residence",  and  by  changing  the  phrase 
"Service  offices"  to  "Service  officers". 

Section  214.2(f)(12)(i)(E)  is  amended  to 
revise  the  reference  to  section  241(a)  (2) 
or  (9)  of  the  Act  to  read  "241(a)(1)  (B), 
(C).or(D)". 

Section  214.2(gKl0)  is  amended  to 
revise  all  references  to  241(a)(9)(A)  of 
the  Act  to  read  "241(a)(l)(C)(i)". 

Section  214.2(m)(-l6](i)(E)  is  amended 
to  revise  the  reference  to  section  241(a) 
(2)  or  (9)  of  the  Act  to  read  "241(a)(1) 
(B),(C).or(D)". 

Section  241.1  is  amended  to  revise  the 
reference  to  section  241(a)(ll)  of  the  Act 
to  read  "241(a)(2)(B)". 

Section  242.7a  is  amended  to  revise 
the  reference  to  section  241(f)  of  the  Act 
to  read  "241(a)(1)(H)".  The  phrase  "a 
special  inquiry  officer"  in  the  last 
sentence  of  this  section  is  also  changed 
to  "the  Immigration  Judge". 

Section  242.8(a)  is  amended  by 
revising  an  erroneous  reference  to 
section  241(a](ll]  of  the  Act  because  no 
application  was  provided  for  under  that 
section.  The  reference  to  section  241(f) 
of  the  Act  is  revised  to  read 
"241(a)(1)(H)".  Finally,  a  reference  to 
section  241(a)(l)(E)(ii)  of  the  Act  is 
added  to  authorize  the  Immigration 
Judge  to  determine  applications  for 
waivers  of  deportability  for  smuggling 
violations,  as  set  forth  in  section 
241(a)(1)(E)  of  the  Act  as  amended  by 
section  802  of  IMMACT.  While  the 
statutory  amendment  might 
substantively  affect  the  rights  of  those 
regulated,  this  regulatory  language 
merely  tracks  the  statute,  and.  therefore, 
is  deemed  technical  for  regulatory 
purposes. 

Section  242.17(d)  is  amended  in  both 
the  heading  and  the  text  to  revise  the 
reference  to  section  241(f)  of  the  Act  to 
read  •241(a)(1)(H)  and  241(a)(l)(E)(ii)". 
The  word  "section"  was  also  made 
plural  to  comport  with  the  amendment 
The  reference  to  section  241(a)(l)(E)(ii) 
has  been  added  to  the  interim  rule  to 
effectuate  the  alien  respondent's  abiUty 
to  apply  for  relief  from  deportation  for 
smuggling  violations,  as  set  forth  in 
section  241(a)(1)(E)  of  the  Act  as 
amended  by  IMMACT.  While  the 
statutory  amendment  might 
substantively  affect  the  rights  of  those 
regulated,  this  regulatory  language 
merely  tracks  the  statute,  and,  therefore, 
is  deemed  technical  for  regulatory 
purposes. 

Section  242.23(c)  is  amended  to  revise 
the  reference  to  paragraphs  (4),  (5),  (6), 
(7),  (11).  (12),  (14).  (15),  (16),  (17)  or  (18) 
of  section  241(a)  of  the  Act  to  read 
"paragraphs  (2),  (3),  or  (4)  of  section 


241(a)".  The  changed  citations  coincide 
with  the  changes  set  forth  in  sections 
242  (e)  and  (f)  of  the  Act  as  amended  by 
section  602  of  IMMACT.  In  addition,  the 
term  "special  inquiry  officer"  in 
paragraph  (d)  is  changed  to  "the 
Immigration  judge". 

Table  of  citation  changes  to  section 
241  of  the  Act  as  mandated  by  section 
602  of  the  Immigration  Act  of  1990: 


Fonner  citation 


24i(aH1) — 
24l(aX2) — 


241(a)(3).- 

24l(a)(4)„ 

241(a)(5) 

241(a)(6) 

241(aK7) 

241(a)(8) 

24i(a)(9HA)_ 
241(a)(9)(B)_. 

241(a)(10) 

24l(a)(ll) — 
241(a)(12)-._ 
241(a)(13)...„_ 

241(aH14) 

241(a)(15) 

24l(aKi8) — 
241(aK17)..._. 

241(8X18) 

241(aM18).— 

241(aM20) 

241(a)(21).._... 

241(bH1) 

241(b)(2) 

241(c)(1) 

241(c)(2) 

241(d) 

241(e) 

241(f)(1) 

241(1X2) 

241(g) 

Noo* 

Nona„ 
Nona. 
None.. 


New  citation  (effective  3/1 /9t) 


241(*)(1)(A). 
241(a)(1)(B). 
Removed. 

241(a)(2)(A)  (i).  m,  dO. 
241(a)(3)  (A),  (B)  [Note:  Some 
pwta  of  241(a)(5)  removed]. 
Rocnovsd 
241(aH4)(A). 
241(a)(5). 
24l(aKlHC)(i). 
24l(a)(iHD)(i). 
Removed. 
241(a)(2)(B). 
Removed. 
24l(aK1)(E)<i). 
241(a)(2KC). 
Removed. 
Removed. 

241(a)(2)(D)  (i),  qi),  (m 
24l(a)(2)(0)(iv). 
241(aK4HO). 
24i(aMiKF). 
Removed. 
24l(a)(2)<A)(iv). 
Removed. 
241(a)(1)(6)(i). 
241(aM1)(G)(i). 
241(c). 
241(b). 
241(a)(1)(H). 
Removed. 
24l(a)(1)(D)(ii). 

24^B^^){cm■ 

241(a)(1)(EXil). 

241(aX4KB). 

241(a)(4)(C)(i). 


The  Attorney  General's 
implementation  of  this  rule  as  an  interim 
rule,  with  provision  for  post- 
promulgation  public  comment  is  based 
upon  the  "good  cause"  exception  found 
in  5  U.S,C  553(d).  The  reasons  and 
necessity  for  immediate  implementation 
of  this  interim  rule  are  as  follows:  The 
statutory  requirements  upon  which  this 
rule  is  based  became  effective  on  March 
1, 1991,  and  this  rule  implements 
predominantly  technical  changes  to 
align  8  CFR  with  these  statutory 
requirements. 

In  accordance  with  5  II.S.C.  605(b).  the 
Attorney  General  certifles  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
considered  to  be  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291, 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 


Federal  Registei 

of  a  Federal  Assessment  in  an 
with  E.0. 12612. 

List  of  Subjects 

8  CFR  Part  210a 

Administrative  practice  and 
procedure.  Aliens,  Migrant  lab 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  214 

Administrative  practice  and 
procedure,  Aliens,  Employmer 
officials,  Health  professions,  R 
and  recordkeeping  requiremen 
Students. 

8  CFR  Part  241 

Administrative  practice  and 
procedure.  Aliens,  Courts,  Crii 
Deportation. 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens,  Apprehensi 
Custody,  Detention. 

Accortllngly,  chapter  I  of  titl 
Code  of  Federal  Regulations  is 
as  follows: 

PART  210a— REPLENISHMEK 
AGRICULTURAL  WORKERS 

1.  The  authority  citation  for 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103;  8  CFR  \ 

S210aJ    [Anwndad] 

2.  Section  210a.8  paragraph  i 
amended  by  revising  the  refen 
"section  241(a)(20)"  to  read  "s 
241(a)(1)(F)". 

PART  214— NONIMMIGRANT 

3.  The  authority  citation  for 
revised  to  read  as  follows: 

Authority:  8  U.S.C  1103, 1184;  8 

S  214.1    [AiMndad] 

4.  Section  214.1  paragraph  (i 
amended  by  revising  the  refer 
"section  241(a)(9)"  to  read 
••241(a)(l)(C)(i)". 

5.  Section  214.1  paragraph  (1 
amended  by  revising  the  refer 
"section  241(a)(g)"  to  read  "se 
241(a)(l)(Q(i)". 

6.  Section  214.1  paragraph  (( 
amended  by  revising  the  refer 
"section  241(a)(9)"  to  read  "se 
241(a)(l)(CMi)". 


S214J   (Amandedl 

7.  Section  214.2  paragraph  [t 
amended  by  revising  the  refer 
"section  241(a)(9)(A)"  to  read 
241(a)(l)(CKi)"  wherever  it  ap 
the  paragraph. 
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iragraphs  (4).  (5),  (6), 
(15),  (16).  (17)  or  (18) 
I  the  Act  to  read 
J),  or  (4)  of  section 


241(a)*'.  The  changed  citations  coincide 
with  the  changes  set  forth  in  sections 
242  (e)  and  (f)  of  the  Act  as  amended  by 
section  602  of  IMMACT.  In  addition,  the 
term  "special  inquiry  officer"  in 
paragraph  (d)  is  changed  to  "the 
Immigration  judge". 

Table  of  citation  changes  to  section 
241  of  the  Act  as  mandated  by  section 
602  of  the  Immigration  Act  of  1990: 


Fofmer  dtation 


24l(aH1) — 
24l(aK2) — 

241(a)(3)- 

24l(a)(4)„ 

241(a)(5)...... 

241{a)(Q 

241(aK7) 

241(a)(8) 

241(aM9)<A)_ 
241(aM9)(B)- 
241(aK10)— 
24l(a)(il)...- 
241(a)(12).-.. 

24l(a)(13) 

241(aX14)__ 
241(a)(15)__ 
241(a)(18)_.- 
241(aK17)...„ 
241(a)(18)_„ 
241(aM19)._ 
241(a)(20).._ 
241(a)(21)..„. 

241(bK1) 

241(b)(2) 

241(C)(1). 
241(C)(2). 

241(d) 

241(e)-.-. 
241(f)(1)-. 

2*^tfm~ 

241(g) -_ 

None 

htona- 
^4on•. 
None.. 


New  citation  (effective  3/1/91) 


241(iO«1)(A). 
241(a)(1)(B). 
Rwnovod. 

241(a)(2)(A)  (i),  (10.  m. 
241(a)(3)  (A),  (B)  (Note-.  Some 
parts  oi  241(a)(5)  remoMd]. 
Rocnovod 
241(8H4KA). 
241(a)(5). 
24i(a)<i)(CKi). 
241(aH1)(DHi). 
Removed 
241(a)(2)(B). 
ftefnovod. 
241(a)(1)<EK!). 
241(a)(2)(C). 
Removed 
Removed. 

241(a)(2)(0)  0),  (S).  QSf. 
24l(a)(2)(D)fR>). 
241(aX4)(D). 
241(aMlMF) 
Removed 

Removed 

241(a)(1M6)(i). 

241(aM1MG)(i). 

241(c). 

241(b). 

241(a)(1)(H). 

Removed 

241(aM1){D)(a). 

241(aK1KC)(ii). 

241(a)(1)(E)fil). 

241(a)(4)(B). 

24l(aK4)(CK^ 


The  Attorney  General's 
implementation  of  this  rule  as  an  interim 
rule,  with  provision  for  post- 
promulgation  public  comment  is  based 
upon  the  "good  cause"  exception  found 
in  5  U.S.C.  553(d).  The  reasons  and 
necessity  for  immediate  implementation 
of  this  interim  rule  are  as  follows:  The 
statutory  requirements  upon  which  this 
rule  is  based  became  effective  on  March 
1, 1991,  and  this  rule  implements 
predominantly  technical  changes  to 
align  8  CFR  with  these  statutory 
requirements. 

In  accordance  with  6  U.S.C  605(b).  the 
Attorney  General  certifies  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
considered  to  be  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291, 
nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 


of  a  Federal  Assessment  in  accordance 
with  E.0. 12612. 

list  of  Subjects 

8  CFR  Part  210a 

Administrative  practice  and 
procedure.  Aliens,  Migrant  labor, 
Reporting  and  recordkeeping 
requirements. 

a  CFR  Part  214 

Administrative  practice  and 
procedure,  Aliens,  Employment  Foreign 
officials.  Health  professions,  Reporting 
and  recordkeeping  requirements. 
Students. 

8  CFR  Part  241 

Administrative  practice  and 
procedure.  Aliens,  Courts,  Crime. 
Deportatioa 

8  CFR  Part  242 

Administrative  practice  and 
procedure.  Aliens,  Apprehension,  Crime, 
Custody,  Detention. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Reg\ilations  is  amended 
as  follows: 

PART  210a— REPLENISHMENT 
AQRICULTURAL  WORKERS 

1.  The  authority  citation  for  part  210a 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103;  8  C7R  part  2. 

S210aJ    [AmwMtod] 

2.  Section  210a.8  paragraph  (b)(3)  is 
amended  by  revising  the  reference  to 
"section  241(a)(20)"  to  read  "section 
241(a)(1)(F)". 

PART  214— NONIMMIGRANT  CLASSES 

3.  The  authority  citation  for  part  214  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C  1103, 1184;  8  CFR  part  2. 

(214.1    (AnMnd«dl 

4.  Section  214.1  paragraph  (e)  is 
amended  by  revising  the  reference  to 
"section  241(a)(9]"  to  read 
"241(a)(l)(C)(i)". 

5.  Section  214.1  paragraph  (f)  is 
amended  by  revising  the  reference  to 
"section  241(a)(9)"  to  read  "section 
241(a)(l)(C)(i)". 

6.  Section  214.1  paragraph  (g)  is 
amended  by  revising  the  reference  to 
"section  241(a)(9)"  to  read  "section 
241(a)(l){C)(i)". 

S  214.2    [AiiMndedl 

7.  Section  214.2  paragraph  (a)(10)  is 
amended  by  revising  the  reference  to 
"section  241(a)(9)(A)"  to  read  "section 
241(a)(l)(C)(i)"  wherever  it  appeara  in 
the  paragraph. 


8.  Section  214.2  paragraph  (e)(1)  is 
amended  by: 

a.  Revising,  in  the  second  sentence, 
the  word  "nonimmigrant"  to  read 
"nonimmigrant"; 

b.  Revising,  in  the  second  sentence, 
the  word  "aliens"  to  read  "alien's": 

c.  Revising,  in  the  fifth  sentence,  the 
term  "Service  offices"  to  read  "Service 
officera";  and 

d.  Revising,  in  the  last  sentence,  the 
reference  to  "section  241(a)(9)"  to  read 
"241(a)(l)(C)(i)". 

9.  Section  214.2  paragraph  (f)(12)(i)(E) 
is  amended  by  revising  the  reference  to 
"section  241(a)  (2)  or  (9)"  to  read 
"section  241(a)(1)  (B),  (C),  or  (D)". 

10.  Section  214.2  paragraph  (g)(lO)  is 
amended  by  revising  the  reference  to 
"section  241(a)(9)(A)"  to  read  "section 
241(a)(l](C)(i)"  wherever  it  appeara  in 
the  paragraph. 

11.  Section  214.2  paragraph 
(m)(16)(i)(E)  is  amended  by  revising  the 
reference  to  "section  241(a)  (2)  or  (9)"  to 
read  "section  241(a)(1)  (B),  (C),  or  (D)". 

PART  241-CONTROLLEO 
SUBSTANCE  VIOLATIONS 

12.  The  authority  citation  for  part  241 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1251, 1252, 
1357;  8  CFR  part  2. 

9241.1    [AmwtdMl] 

13.  Section  241.1  is  amended  by 
revising  the  reference  to  "section 
241(a)(ll)"  to  read  "section 
241(a)(2)(B)(i)". 

PART  242— PROCEEDINGS  TO 
DETERMINE  DEPORT  ABILITY  OF 
AUENS  IN  THE  UNITED  STATES: 
APPREHENSION,  CUSTODY. 
HEARING,  AND  APPEAL 

14.  The  authority  citation  for  part  242 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C  1103, 1182, 1252: 8  CFK 
part  2. 

§  241.7a   [AnMiMladl 

15.  Section  242.7a  is  amended  hy. 

a.  Revising,  at  the  end  of  the  fint 
sentence,  the  reference  to  "section 
241(f)"  to  read  "section  241(a)(l)fH)": 
and 

b.  Revising,  in  the  last  sentence,  the 
phrase  "a  special  inquiry  officer"  to  the 
phrase  "the  Immigration  Judge". 

I242J   [Amandad] 

16.  Section  242.8  paragraph  (a)  is 
amended  by  revising  the  reference  to 
"sections  208,  212(k),  241(a)(ll),  241(0, 
244.  245  and  249  of  the  Act"  to  read 
"sections  208,  212(k),  241(a)(l](E)(U). 
241(a)(1)(H),  244,  245  and  249  of  the 
Act". 


924^17    [Amandad] 

17.  Section  242.17  paragraph  (d) 
heading  and  text  are  amended  by 
revising  the  reference  to  "section  241(f)*' 
to  read  "sections  241(a)(1)(H)  and 
241(a)(l)(E)(li)". 

9242.23    [Amandad] 

18.  Section  242.23  paragraph  (c)  is 
amended  by  revising  the  reference  to 
"paragraph  (4).  (5),  (6).  (7).  (11).  (12),  (14). 
(15),  (16),  (17).  or  (18)  of  section  241(a)" 
to  read  "paragraph  (2),  (3)  or  (4)  of 
section  241(a)". 

19.  Section  242.23  paragraph  (d)  is 
amended  by  revising  the  term  "the 
special  inquiry  officer  shall"  to  "the 
Immigration  Judge  shall". 

Dated:  August  2, 1991. 
Dick  Thorabuish, 
Attorney  General. 
(PR  Doc  91-19189  Filed  8-12-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  Saf  aty  and  Inapaction  Sarvtca 
9  CFR  Part  327 

[Docket  Na  8«-010F] 

RiNoses-AAes 

Importation  of  Lh^aatoch  Carciaaaa 
With  TIaauaa  Ramovad 

AOOiCV:  Food  Safety  and  Inspection 

Service.  USDA 

ACnow:  Final  rule. 

SUHMARV:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
by  removing  the  requirements  contained 
in  S  327.3(d)  which  prohibit  the 
importation  into  the  United  States  of 
carcasses  or  parts  of  carcasses  of 
certain  livestock  from  which  the  pleura, 
peritoneum,  or  body  or  portal  lymph 
nodes  are  removed.  This  action  is  in 
response  to  a  petition  submitted  by 
Cloverdale  Foods  Company,  Minot 
North  Dakota. 
EFFCCTtvi  DATC  September  12, 1991. 

KM  FUflTHCII  mFOmHATION  COMTACT: 

William  O.  James,  DVM.  Director. 
Slaughter  Inspection  Standards  and 
Procedures  Division.  Science  and 
Technology,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  (202)  447-3219. 
•UFPtlMINTARY  INKHMIA-nOM: 

Executive  Order  12291 

The  Administrator  has  determined 
that  this  final  rule  is  not  a  major  rule 
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under  Executive  Order  12291.  It  will  not 

result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  to 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  have 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity  innovation,  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  This  final 
rule  will  allow  certain  livestock 
carcasses  and  parts  from  countries 
eligible  to  ship  product  to  the  United 
States  to  be  imported  and  transported  in 
commerce  under  the  same  provisions  as 
those  carcasses  and  parts  that  are 
inspected  and  passed  in  the  United 
States.  Additionally,  the  Agency 
believes  that  the  final  rule  will  ease  the 
inspection  burden  on  the  Agency  and 
the  importing  industry,  ease  congestion 
of  loading  docks,  and  reduce  inspection 
time  at  the  port  of  entry.  Inspectors  will 
not  be  required  to  spedHcally  determine 
whether  certain  tissues  have  been 
removed  from  carcasses  or  parts,  but 
will  assure  that  products  are  from 
countries  eligible  to  import  meat 
products  into  the  United  States  and  are 
wholesome,  not  adulterated,  and 
properly  marked  and  labeled. 

Effect  on  Small  Entities 

The  Administrator  of  the  Pood  Safety 
and  Inspection  Service  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601).  This  rule  will  not  impose 
any  new  requirements  on  the  meat 
industi:^;  rather,  it  will  permit  this 
industry  to  use  more  imported  livestock 
carcasses  or  parts.  The  carcasses  and 
parts  will  be  further  processed  in  the 
United  States;  thus,  there  will  be  less 
importation  of  processed  products. 

Background 

On  January  17, 1989,  FSIS  published  a 
proposed  rule  in  the  Federal  Register  (54 
FR  1724)  to  amend  the  Federal  meat 
inspection  regulations  by  deleting  the 
requirements  contained  in  {  327.3(d)  (9 
CFR  327.3(d)).  The  proposal  was  a  result 
of  a  petition  from  Cloverdale  Foods 
Company,  Minot,  North  Dakota,  to 
amend  the  Federal  meat  inspection 
regulations  by  removing  the 
requirements  which  prohibit  the 
importation  into  the  United  States  of 
carcasses  or  parts  of  carcasses  of 
certain  livestock  from  which  naturally 
associated  tissues  are  removed.  The 
tissues  spedficaUy  addressed  by  the 


petitioner  are  the  pleura,  peritoneum,  or 
body  or  portal  lymph  nodes. 

The  Federal  Meat  Inspection  Act 
(FMLA)  (21  U.S.C  601  et  seq.)  requires, 
among  other  provisions,  that  the 
Secretary  of  Agriciilture,  through 
appointed  inspectors,  carry  out  a  post- 
mortem inspection  of  carcasses  and 
parts  of  cattle,  sheep,  swine,  goats, 
horses,  mules  or  other  equines,  when 
they  are  slaughtered  in  an  establishment 
that  is  subject  to  inspection  under  the 
FMIA. 

Post-mortem  inspection  involves  a 
series  of  routine  and  special 
examinations  by  one  or  more  veterinary 
medical  officers,  or  trained  food 
inspectors  under  veterinary  supervision, 
of  the  head,  viscera,  and  other  parts  of 
the  carcass  of  each  animal  slaughtered 
to  detect  diseases  or  abnormalities  that 
could  cause  the  carcass  or  any  part  to 
be  adulterated.  Routine  post-mortem 
inspection  is  divided  into  three  phases: 
Head  inspection,  viscera  inspection  and 
carcass  inspection.  During  each  phase, 
FSIS  inspectors  perform  specific  tasks 
which  involve  a  sequence  of  observing, 
palpating,  and  incising  certain  tissues 
and  lymph  nodes.  During  inspection  of 
the  viscera,  the  inspectors  examine  all 
organs  and  corresponding  l^mph  nodes, 
including  the  portal  lymph  nodes;  and 
during  inspection  of  the  carcass,  they 
examine  all  carcass  surfaces  including 
the  pleura,  peritoneum,  and  body  lymph 
nodes.  When  carcasses  are  affected  by 
diseases  or  abnormalities,  such 
carcasses  are  retained  for  a  special 
examination  by  FSIS  veterinary  medical 
officers  who,  depending  upon  the 
diseases  or  abnormalities,  perform 
thorough  and  expanded  examinations 
by  observing,  palpating  and  incising 
tissues  and  lymph  nodes.  These  tasks 
have  been  tested  and  have  proved  to  be 
effective  and  efflcient  methods  of 
inspection.  It  is  during  all  these  tasks 
that,  if  any  abnormalities,  such  as 
localized  adhesions,  small  encapsulated 
abscesses,  localized  bruises,  and  so 
forth,  are  found  on  the  pleura, 
peritoneum  or  lymph  nodes,  these 
abnormalities  are  removed  with  the 
surrounding  tissues,  destroyed  or 
denatured,  and  not  saved  for  human 
food.  The  removal  or  absence  of  the 
pleura,  peritoneum,  or  some  lymph 
nodes  does  not  mean  that  the  remaining 
parts  of  the  carcass  are  adulterated  and 
not  fit  for  human  consumption.  As 
stated  above,  the  conditions  causing 
removal  of  the  tissues  are  localized 
conditions  which  would  not  affect  the 
wholesomeness  of  the  remainder  of  the 
carcass. 

Under  section  20  of  the  FKOA  (21 
U.S.C  620),  FSIS  is  responsible  for 


assuring  that  imported  carcasses  and 
parts  of  catUe,  sheep,  swine,  goats, 
horses,  mules  or  other  equines  and  their 
products  meet  the  same  standards  as 
those  applied  in  the  United  States.  FSIS 
carries  out  this  responsibility  by 
reviewing  the  inspection  system  of  each 
country  that  wishes  to  import  such 
carcasses,  parts  or  other  products  into 
the  United  States,  by  determining 
whether  the  foreign  country's  laws  and 
inspection  program  are  "at  least  equal 
to"  those  of  the  U.S.  system,  and  by 
reinspecting  imported  products  at  the 
port  of  entry. 

For  a  country's  inspection  system  to 
be  considered  "at  least  equal  to"  that  of 
the  United  States,  that  country  must 
provide  documentary  proof  that  it  has 
an  "at  least  equal"  operating  inspection 
system.  If  the  review  of  the  documents 
demonstrates  that  the  country  has  such 
a  system,  FSIS  personnel  conduct  on- 
site  reviews  of  the  country's  system.  If 
all  requirements  of  the  FMIA  are  met, 
the  country  is  considered  to  be 
"eligible"  to  import  products  into  the 
United  States.  In  addition  to  the 
documents'  review  and  on-site  reviews 
of  each  foreign  country  system,  FSIS 
carefully  reinspects  the  product  at  the 
port  of  entry  in  the  United  States  and 
assures  that  the  foreign  coimtry  system 
continues  to  produce  product  that 
conforms  to  the  standards  for  product 
produced  in  the  United  States. 

The  present  requirements  of  9  CFR 
327.3(d)  have  been  part  of  the  Federal 
meat  inspection  regulations  for  many 
years  and  were  promulgated  in  response 
to  foreign  countries'  exporting  practices 
in  existence  at  that  time. 

Response  to  Comments 

The  Agency  received  four  comments 
which  addressed  several  issues 
regarding  the  proposed  rule.  The 
following  is  a  discussion  of  the 
comments  and  the  Agency's  responses. 

ComwenL  The  American  Veterinary 
Medical  Association  (AVMA)  stated 
that  it  supports  the  proposal.  It  stated 
that  it  believes  there  is  no  need  for 
naturally  associated  tissues  such  as 
lymph  nodes  to  be  present  when  product 
arrives  in  the  United  States,  provided 
that  product  has  been  inspected  under 
an  inspection  program  that  is  at  least 
equal  to  that  of  the  United  States. 

Response:  FSIS  agrees  with  this 
comment.  Under  section  20  of  the 
Federal  Meat  Inspection  Act  (21  U.S.C 
620),  FSIS  is  responsible  for  assuring 
that  imported  carcasses  and  parts  of 
carcasses  meet  standards  "at  least 
equal  to"  those  apphed  to  carcasses  and 
parts  of  carcasses  produced  in  the 
United  States.  FSIS  carries  out  this 


Federal  Register 

respoBstbihty  by  revievring  the 
inspection  system  of  each  coun 
vtrishes  to  taiport  carcasses  or  f 
carcasses  into  the  United  State 
foreign  country's  laws  and  insp 
programs  must  be  deteirnined  i 
least  equal  to"  those  of  the  Uni 
States  before  products  may  be 
into  the  United  States.  In  addit 
imported  prodttcts  are  reinspec 
port  of  entry- 

Comment  Two  comments  fti 
individuals  indicated  that  they 
the  regulations  should  not  be  ci 
They  stated  that  inspection  of  ( 
tissues  help  inspectors  to  detec 
or  residues,  and,  therefore,  it  si 
required  that  these  tissues  rem 
carcass. 

Response:  FS!S  disagrees  vri 
comments.  The  rule  will  not  ad 
affect  the  inspection  of  carcass 
parts  by  the  United  States  or  o 
countries.  If  during  post-mortei 
inspection,  any  minor  abnorme 
abnormality  that  would  not  cat 
carcass  condemnation)  is  foum 
abnormality  and  siirrounding  t: 
removed.  For  example,  if  scar  I 
small  abscess  is  found  on  the  V 
(pleurs)  of  tHe  thoracic  cavity  ( 
the  lesion  and  some  or  all  of  th 
will  be  removed.  The  removal  ( 
absence  of  the  pleura,  peritone 
some  lymph  nodes  does  not  m< 
the  remaining  parts  of  the  care 
adulterated  and  not  fit  for  hum 
consutnption.  Because  this  insf 
prooedtjre  applies  to  both  domi 
foreign  estabiishments,  applies 
the  "at  least  equal  to"  provisio 
support  reoooral  of  such  disea« 
abnormal  tissues  t>efore  exporl 
absence  of  those  tissues  does  i 
reinspection  of  imported  produ 
efSectrve.  Sach  tissues  are  not  i 
for  the  inspector  to  perform  pn 
reinspection  and  to  detemine  v 
not  the  carcass  is  wholesome, 
unadulterated,  and  fit  for  humi 
consumption. 

Deleting  the  requirements  co 
in  section  327.3(d)  of  the  regul« 
allows  careasses  and  parts  wh 
been  inspected  under  a  system 
"at  least  equal  to"  the  US.  sys 
imported  into  the  United  State 
abnormal  ttstues  have  been  re 

Comment:  A  trade  associatic 
National  Lamb  Feeders  Associ 
stated  that  the  regulations  shoi 
changed.  They  are  txjncemed  t 
monitoring  of  livestock  additiv 
drugs.  They  are  also  cozKemec 
proposed  rule  would  lower  the 
requirements  and  allow  more  j 
enter  the  country. 

Respoase:  FSIS  disagrees  «ri 
comment.  Existing  requiremen 
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assuring  that  imported  carcasses  and 
parts  of  cattle,  sheep,  swine,  goats, 
horses,  mules  or  other  equines  and  their 
products  meet  the  same  standards  as 
those  applied  in  the  United  States.  PSIS 
carries  out  this  responsibility  by 
reviewing  the  inspection  system  of  each 
country  that  wishes  to  import  such 
carcasses,  parts  or  other  products  into 
the  United  States,  by  determining 
whether  the  foreign  country's  laws  and 
inspection  program  are  "at  least  equal 
to"  those  of  the  U.S.  system,  and  by 
reinspecting  imported  products  at  the 
port  of  entry. 

For  a  country's  inspection  system  to 
be  considered  "at  least  equal  to"  that  of 
the  United  States,  that  country  must 
provide  documentary  proof  that  it  has 
an  "at  least  equal"  operating  inspection 
system.  If  the  review  of  the  dociunents 
demonstrates  that  the  country  has  such 
a  system,  FSIS  personnel  conduct  on- 
site  reviews  of  the  country's  system.  If 
all  requirements  of  the  FMIA  are  met, 
the  country  is  considered  to  be 
"eligible"  to  import  products  into  the 
United  States.  In  addition  to  the 
documents'  review  and  on-site  reviews 
of  each  foreign  country  system.  FSIS 
carefully  reinspects  the  product  at  the 
port  of  entry  in  the  United  States  and 
assures  that  the  foreign  country  system 
continues  to  produce  product  that 
conforms  to  the  standards  for  product 
produced  in  the  United  States. 

The  present  requirements  of  9  CFR 
327.3(d)  have  been  part  of  the  Federal 
meat  inspection  regulations  for  many 
years  and  were  promulgated  in  response 
to  foreign  countries'  exporting  practices 
in  existence  at  that  time. 

Responsa  to  Comments 

The  Agency  received  four  comments 
which  addressed  several  issues 
regarding  the  proposed  rule.  The 
following  is  a  discussion  of  the 
comments  and  the  Agency's  responses. 

Comment-  The  American  Veterinary 
Medical  Association  (AVMA)  stated 
that  it  supports  the  proposal.  It  stated 
that  it  believes  there  is  no  need  for 
naturally  associated  tissues  such  as 
lymph  nodes  to  be  present  when  product 
arrives  in  the  United  States,  provided 
that  product  has  been  inspected  under 
an  inspection  program  that  is  at  least 
equal  to  that  of  the  United  States. 

Response:  FSIS  agrees  with  this 
comment.  Under  section  20  of  the 
Federal  Meat  Inspection  Act  (21  U.S.C 
620],  FSIS  is  responsible  for  assuring 
that  imported  carcasses  and  parts  of 
carcasses  meet  standards  "at  least 
equal  to"  those  apphed  to  carcasses  and 
parts  of  carcasses  produced  in  the 
United  States.  FSIS  carries  out  this 


respoBsibility  bjr  reviewing  the 
inspection  system  of  each  country  that 
wishes  to  import  carcasses  or  parts  of 
carcasses  iuto  the  United  States.  A 
foreign  country's  laws  and  inspection 
programs  must  be  detennined  to  be  "at 
least  equal  <o"  those  of  the  United 
States  before  products  may  be  imported 
into  the  United  States.  In  addition,  such 
imported  products  are  reinspected  at  the 
port  of  entry. 

Comment  Two  comments  from 
individuals  indicated  that  they  believed 
the  regulatioBS  should  not  be  changed. 
They  stated  that  inspection  of  certain 
tissues  help  inspectors  to  detect  disease 
or  residues,  and,  therefore,  it  should  be 
required  that  these  tissues  remain  in  the 
carcass. 

Response:  FS!S  disagrees  with  these 
comments.  The  rule  will  not  adversely 
affect  the  inspection  of  carcasses  and 
parts  by  the  United  States  or  other 
countries.  If  during  post-mortem 
inspection,  any  minor  abnormality  (an 
abnormality  that  would  not  cause  total 
carcass  condemnation)  is  found,  the 
abnormality  and  surrounding  tissue  is 
removed.  For  example,  if  scar  tissue  or  a 
small  abscess  is  found  on  the  lining 
(pleura)  of  the  thoracic  cavity  or  lungs, 
the  lesion  and  some  or  all  of  the  pleura 
will  be  removed.  The  removal  or 
absence  of  the  pleura,  peritoneum,  or 
some  lymph  nodes  does  not  mean  that 
the  remaining  parts  of  the  carcass  are 
adulterated  end  not  fit  for  human 
consumption.  Because  this  inspection 
procedure  applies  to  t)oth  domestic  and 
foreign  estabiishments,  application  of 
the  "at  leaat  equal  to"  provision  would 
support  removal  of  such  diaeased  or 
abnonnal  tissues  t>efore  export.  The 
absence  of  those  tissues  does  not  render 
reinspectjon  of  imported  product  less 
effective.  Scch  tissues  are  not  needed 
for  the  inspector  to  perform  proper 
reinspectioD  and  to  detemiae  whether  or 
not  the  carcass  is  wholesome, 
unadulterated,  and  fit  for  human 
consumption. 

Deleting  the  requirements  contained 
in  section  327.3(d)  of  the  regulations 
allows  carcasses  and  parts  which  hare 
been  inspected  under  a  s|rstem  that  is 
"at  leasl  equal  to"  the  U.S.  system  to  be 
imported  into  tlie  United  States  when 
abnormal  itstues  have  been  removed 

Comment:  A  trade  association,  the 
National  Lamb  Feeders  Association, 
stated  that  the  regulations  should  not  be 
changed.  They  are  concerned  about  the 
monitoring  of  livestock  additives  and 
drugs.  They  are  also  coocemed  that  the 
proposed  rule  would  lower  the  safety 
requirements  and  allow  more  product  to 
enter  the  country. 

Response:  FSiS  disagrees  with  this 
comment.  Existing  requirements  relating 


to  pesticides  and  other  livestock 
additives  and  drugs  are  not  changed  by 
this  regulation. 

The  Agency  believes  that  the  change 
to  the  r^iilationa  will  not  appreciably 
alter  the  number  of  carcasses  or  parts  of 
carcasses  eligible  for  importation  into 
the  United  States.  As  stated  above,  the 
safety  requirements  that  the  United 
States  presently  imposes  on  carcasses 
and  pails  of  carcasses  imported  into  the 
United  States  will  not  be  changed  by 
deteting  the  requirements  contained  in 
S  327.3(d)  {9  CFR  327.3(d)). 

Final  Ride 

For  the  reasons  set  out  in  the 
preamble,  j  327  J  of  the  Federal  meat 
inspection  regulations  is  amended  as  set 

forth  below: 

List  of  Subjects  in  9  CFR  Part  327 

Meat  inspection:  Imported  products. 

PART  327— [AMENDED] 

1.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Authority:  21  LLS.C  601-685;  7  CFR  2.17. 
2.55. 

§3Z7.a   (Amantfedl 

2.  Section  327.3  (9  CFR  327.3)  is 
amended  by  removing  and  reserving 
paragra]^  [6). 

Done  St  Washington.  DC  on  June  21. 1901. 
LmiHthLCtmwiaed. 

Administrator.  foodSafety  and  Inspection 

Service. 

[FR  Doc  ei-iaaoa  Fifed  ^n-n:  SAS  am] 
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Imports  From  South  Africa 

agency:  Nuclear  Regulatory 

Commission. 

AcnoicFuwlnfe. 

summary:  The  Nuclear  Regulatory 
Commission  [NRC)  is  amending  its 
regulations  pertaining  to  the  import  of 
source  material  or  special  nuclear 
materia]  from  South  Africa  to  permit 
uranium  manufactured  or  produced  in 
South  Africa  to  be  imported  into  the 
United  States  under  general  license. 
This  action  is  betog  taken  to  conform 
the  Commission's  regulations  to 
Executive  Order  12766.  issued  by  the 
President  on  July  10, 1991,  which  among 
other  things,  terminates  the  prohibition 
on  nuclear  trade  with  South  Aftica  in 


sectiiKi  309  and  311  of  the 
Comprehensive  Anti-Apartheid  Act  of 
198a 

EFFECTIVE  DATE:  August  13, 1991. 

FOR  FURTMER  IMFORRUnON  CONTACT: 

Ronald  D.  Haaber.  Assistant  Director  lor 
Exports,  Security  and  Seiety 
Cooperation.  O^ice  of  latematiooal 
Programs.  U^  Nudear  Regulatory 
Commissiaa.  Waskiagtoo.  DC  20555: 
telephone  (301]  492-0344. 

SMPPiMMmnrnm  \ 


Back^ound 

The  Comprehensive  Anti-Apardieid 
Act  of  1986  tthe  Act).  Public  Law  99-440. 
was  enacted  on  October  Z 1986  to 
establish  a  frameworfc  to  guide  Jhe 
efforts  of  the  United  States  to  help  end 
the  apartheid  system  in  South  Africa 
and  to  assist  in  the  estabHshment  of  a 
nonracial,  democratic  form  of 
government  in  that  country.  The  Act 
imposed  a  wide  range  of  measures 
against  South  Africa  to  undermine 
apartheid.  Including  a  ban  on  the 
importation  of  uranium  ore  and  oxide 
"produced  or  manufactured"  in  South 
Africa.  Section  309(a]  of  the  Act  [22 
UJS.C.  5059)  prohibited  the  importation 
into  the  United  States  of  uranium  ore 
and  uranium  oxide  that  Is  produced  or 
manufactured  in  South  Africa. 

The  NRC  which  has  independent 
regulatory  authority  under  die  Atomic 
Energy  Act  over  the  import  of  uranium. 
amended  its  regulations  in  1966  to 
conform  with  the  requirements  of  the 
Act  and  to  ensure  diat  its  regulations 
were  consistent  with  the  provisions  of 
the  re^dations  of  the  Treasury 
Department  (51  FR  47207;  Dec.  3t  1986i. 
which  was  delegated  authority  in  the 
Executive  Branch  to  implement  the  Act's 
provisions  on  the  importation  of 
uranium  (section  dQB(a)).  The 
amendment  deleted  die  Commission's 
general  licenae  in  10  CFR  110.27  with 
respect  to  the  import  of  any  maniam  of 
South  African  ortgin.  Before  the 
amendment.  NRC  s  import  regulations  in 
8  110.27  had  permitted  a  person  to 
import  byproduct  material  or 
unirradiated  source  or  special  nuclear 
material  indndtng  uraninm  ore  and 
uranium  oxide,  from  any  country  under 
general  license  if  the  consignee  in  the 
United  States  was  anthorized  to  possess 
themaleriaL 

Section  311  of  the  Act  (22  UJSXl  9061} 
provides  that  the  coaditians  specified  in 
title  3  (ie.  the  bar  on  mpoitaof 
uranium  from  Soo^  Africa)  shsM 
terminate  when  the  President 
determines,  and  so  report*  to  the 
Speaks-  of  the  House  of  Representatives 
and  the  Chairman  of  the  Committee  on 
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Foreign  Relations  of  the  Senate  that  the 
Government  of  South  Africa  has  taken 
all  of  the  actions  specified  in  section 
311(a)  of  the  Act,  namely: 

(1)  Released  all  persons  persecuted 
for  their  political  beliefs  or  detained 
unduly  without  trial  and  Nelson 
Mandela  from  prison; 

(2)  Repealed  the  state  of  emergency  in 
effect  on  the  date  of  enactment  of  the 
Act  and  released  all  detainees  held 
under  such  state  of  emergency; 

(3)  Unbanned  democratic  political 
parties  and  permitted  the  free  exercise 
by  South  i^fricans  of  all  races  of  the 
right  to  form  political  parties,  express 
political  opinions  and  otherwise 
participate  in  the  political  process; 

(4)  Repealed  the  Group  Areas  Act  and 
the  Population  Registration  Act  and 
instituted  no  other  measures  with  the 
same  purposes;  and 

(5)  Agreed  to  enter  into  good  faith 
negotiations  with  truly  representative 
members  of  the  black  majority  without 
preconditions. 

The  President,  by  Executive  Order 
12769  dated  July  10, 1991,  has  concluded 
that  the  Government  of  South  Africa  has 
taken  all  of  the  steps  described,  thus 
satisfying  the  specified  conditions  in 
section  311  of  the  Act.  Therefore,  title  3 
of  the  Act  has  been  terminated, 
including  the  ban  on  the  import  of 
uranium  from  South  Africa.  The 
President  has  directed  all  agencies 
affected  by  this  determination  to  take  all 
necessary  steps  to  comply  with  the 
Executive  Order,  effective  immediately. 

Commission  Action  on  the  Executive 
Order 

To  conform  with  the  President's 
determination,  the  Commission  has 
reinstated  the  pre-1986  formulation  of  its 
regulations  in  {  110.27  to  permit  a 
person  to  import  byproduct  material,  or 
unirradiated  source  or  special  nuclear 
material  including  uranium  ore  and 
uranium  oxide,  from  any  country  under 
general  Ucense  if  the  consignee  in  the 
United  States  is  authorized  to  possess 
the  material.  Accordingly,  uranium 
manufactured  or  produced  in  South 
Africa  may  now  be  imported  into  the 
United  States  imder  general  license. 

Because  this  rulemaking  involves  a 
foreign  affairs  function  of  the  United 
States  and  since  the  President  has 
directed  affected  agencies  to  take  all 
^necessary  steps  to  comply  with  the 
Executive  Order  12769,  effective 
immediately,  notice  of  proposed 
rulemaking  and  public  procedure 
thereon  are  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(a)(l]],  and  the  final  rule  may  be 
made  effective  upon  publication  in  the 
Federal  Register. 


Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  the  final 
rule  in  part  110  is  the  type  of  action 
described  in  10  CFR  51.10  and  51.22(c)(1) 
of  this  chapter.  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
ReducUon  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  under  approval  number 
3150-0036. 

Regulatory  Analysis 

NRC  already  controls  the  import  of 
uranium  of  South-African  origin. 
Currently,  the  NRC's  import  regulations 
in  part  110  require  a  specific  license  to 
import  this  material  into  the  United 
States.  NRC's  sole  objective  in 
developing  the  revision  is  to  conform 
with  the  President's  Executive  order  of 
July  10, 1991,  by  amending  NRC's  import 
regulations  in  S  110.27  to  permit  uranium 
manufactured  or  produced  in  South 
Africa  to  be  imported  into  the  United 
States  under  general  license.  There  are 
no  alternatives  for  achieving  the  stated 
objective.  The  consequences  of  the 
speciHc  NRC  rulemaking  action  will 
have  a  minor  but  positive  impact  on  the 
public.  It  will  mean  that  those  persons 
previously  submitting  specific  license 
applications  to  import  South  African 
origin  oranium  for  NRC  consideration 
would  now  be  allowed  to  use  the 
general  license  provision  in  S  110.27  as 
their  licensing  authority.  In  this  respect, 
NRC  believes  that  no  persons  will  be 
adversely  affected  by  this  rule.  The  rule 
will  become  effective  immediately. 

Backfit  Analysis 

The  NRC  determined  that  the  backfft 
analysis  provisions  in  10  CFR  50.109  do 
not  apply  to  this  ffnal  rule,  and, 
therefore,  a  backfit  analyses  is  not 
required. 

List  of  Subjects  in  10  CFR  Part  110 

Administrative  practice  and 
procedure.  Classified  information, 
Criminal  penalty.  Export  Import, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements,  ScientiHc  equipment. 


Pursuant  to  Executive  Order  12769, 
sections  309(a)  and  311  of  Public  Law 
99-440,  the  Atomic  Energy  Act  of  1954, 
as  amended,  the  Energy  Reorganization 
Act  of  1974,  as  amended,  and  5  U.S.C. 
552  and  553,  the  NRC  is  adopting  the 
following  amendment  to  10  CFR  part 
110. 

PART  110— EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

1.  The  authority  citation  for  part  110  is 
revised  to  read  as  follows: 

Authority:  Sections.  51.  53,  54,  57.  63.  64.  65, 
81,  82. 103, 104, 109.  Ill,  128, 127, 128, 129, 161, 
181. 182. 183. 187. 189,  68  Stat.  929.  930,  931. 
932,  033.  936,  937,  948,  953.  954.  955,  956,  as 
amended  (42  U.S.C.  2071,  2073,  2074,  2077, 
2092-2095,  2111,  2112,  2133,  2134,  2139.  2139a, 
2141,  2154-2158,  2201,  2231-2233,  2237,  2239): 
Section  201,  88  Stat.  1242,  as  amended  (42 
U.S.C.  5841). 

Section  110.1(b)(2)  also  issued  under  Pub.  L 
96-92.  93  Stat.  710  (22  U.S.C.  2403).  Section 
110.11  also  issued  under  sec.  122,  68  Stat.  939 
(42  U.S.C.  2152)  and  sees.  54c  and  57d,  88 
Stat.  473,  475,  (42  U.S.C.  2074).  Section  110.27 
also  issued  under  sec.  309(a),  Pub.  L  99-440. 
Section  110.50(b)(3)  also  issued  under  sec. 
123,  92  Stat.  142  (42  U.S.C.  2153).  Section 
110.51  also  issued  under  sec.  184,  68  Stat.  954. 
as  amended  (42  U.S.C.  2234).  Section  110.52 
also  issued  under  sec.  186,  68  Stat.  955  (42 
U.S.C.  2236).  Sections  110.80-110.113  also 
issued  under  S  U.S.C.  552, 554.  Sections 
110.30-110.35  also  issued  under  5  U.S.C.  553. 

For  the  purposes  of  sea  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273):  9S  110.20-110.29. 
110.S0,  and  110.120-110.129  also  issued  under 
sections.  161  b  and  i,  68  Stat.  948,  949,  as 
amended  (42  U.S.C.  2201  (b)  and  (i)):  and 
S  i  110.7a  and  110.53  are  also  issued  under 
sections  161(o),  68  Stat.  950.  as  amended  (42 
U.S.C.  2201(0)). 

2.  In  S  110.27,  paragraph  (b)  is  revised 
to  read  as  follows: 

§110^    Imports. 

•        *        *        *        •    ' 

(b)  The  general  license  in  paragraph 
(a)  of  this  section  does  not  authorize  the 
import  of  source  or  special  nuclear 
material  in  the  form  of  irradiated  fuel 
that  exceeds  100  kilograms  per 
shipment. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 
Executive  Director  for  Gyrations. 

(FR  Doc  91-19217  Filed  8-12-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPORT 
Federal  Awlellon  Administratio 

14  CFR  Part  39 

[Doeti«tNe.«1-4MIII-152-AD-,  Amer 
39-8000;  M)  91-17-02] 

Alrworthinew  Olrecttves;  Cant 
Ltd^  Model  CL-eoe-2A12  and  ( 
2B16Seriee  Airplanes 

aqency:  Federal  Aviation 
Administration  tFAA),  DOT. 
action:  Final  rule. 

SUMMMrr  Hiis  amendment  ado 
new  airworthiness  directive  (AI 
applicable  to  certain  Canadair  I 
CL-e00-2AW  and  CI^^00-ffll6 
airplanes,  which  requires  repeti 
visual  inspections  of  the  sensinj 
the  aft  equipment  bay  to  detect 
,  or  deformations,  and  repiaceme 
sensing  line  or  drainage  of  the  ti 
fuel  tank,  if  necessary.  This  am« 
is  prompted  by  recent  reports  ol 
level  control  valve  sensing  lines 
condition,  if  not  corrected,  coult 
in  ^e  presence  of  fttel  vapors  in 
equipment  bey,  resulting  in  a  pc 
risk  of  an  in-flight  fire  in  the  evt 
lightning  strike  or  other  ignition 
in  the  area. 

dates:  Effective  August  28, 199^ 
The  incorporation  by  referenc 
certain  publications  listed  in  thi 
regulations  is  approved  by  the  I 
of  the  Federal  Register  as  of  Au 
1991. 

ADDRESSES:  The  applicable  sen 
information  may  be  obtained  fr( 
Bombardier.  Inc.  Canadair,  Div 
Challeoger,  P.D.  Box  6087,  Stati 
Montreal,  Quebec,  Canada  H3C 
This  information  may  be  examL 
the  FAA,  Northwest  Mountain  1 
Transport  Airplane  Directorate, 
Lind  Avenue  SW„  Renton,  Was 
or  at  the  FAA,  New  England  Re 
South  Franklin  Avenue,  room  21 
Valley  Stream.  New  York;  or  at 
Office  of  the  Federal  Register.  1 
Street  NW.,  room  B401,  Washin; 
FOR  FUBTNER  IMFOOMATKM  COM 

Mr.  Richard  Fiesel  Propulaion  I 
ANE-174.  telephone  (516)  791-7 
Mailing  address:  FAA.  New  Enj 
Region.  181  South  Franklin  Ave 
room  202,  Valley  Stream.  New '! 
11581. 

SU^FLEMEKTARY  INFORMATION: 
Transport  Canada,  which  is  the 
airworthiness  authority  of  Can£ 
accordaoce  i»itli  existing  provif 
bilaterai  airworthiness  a^^eeme 
notified  tbe  FAA  of  an  unsafe  c 
which  may  exist  on  certain  Can 
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stive  immediately. 


mined  that  the  backfit 
ns  in  10  CFR  50.109  do 
Pinal  rule,  and, 
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1 10  CFR  Part  110 

practice  and 
fied  information, 

Export,  Import, 
reference, 
il  relations.  Nuclear 
ir  power  plants  and 
ig  and  recordkeeping 
entific  equipment. 


Pursuant  to  Executive  Order  12769, 
sections  309(a)  and  311  of  Public  Law 
99-440,  the  Atomic  Energy  Act  of  1954. 
as  amended,  the  Energy  Reorganization 
Act  of  1974,  as  amended,  and  5  U.S.C. 
552  and  553,  the  NRC  is  adopting  the 
following  amendment  to  10  CFR  part 
110. 

PART  110— EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

1.  The  authority  citation  for  part  110  is 
revised  to  read  as  follows: 

Authority:  Sections.  51.  53,  54,  57.  63.  64,  65, 
81.  82. 103, 104, 109.  Ill,  128. 127. 128. 129. 161. 
181, 182. 183, 187. 189,  68  Slat.  929.  930,  931, 
932.  933.  936,  937.  946.  953.  954.  955,  956.  as 
amended  (42  U.S.C  2071.  2073.  2074.  2077. 
2092-2095.  2111,  2112,  2133,  2134,  2139.  2139a, 
2141.  2154-2158,  2201,  2231-2233.  2237,  2239): 
Section  201,  88  Stat.  1242,  as  amended  (42 
U.S.C.  5841). 

Section  110.1(b)(2)  also  issued  under  Pub.  L 
96-92,  93  Stat.  710  (22  U.S.C.  2403).  Section 
110.11  also  issued  under  sec.  122,  68  Stat.  939 
(42  U.S.C.  2152)  and  sees.  54c  and  57d,  68 
Stat.  473,  475,  (42  U.S.C  2074).  Section  110.27 
also  issued  under  sec.  309(a),  Pub.  L  99-440. 
Section  110.50(b)(3)  also  issued  under  sec. 
123,  92  Stat.  142  (42  U.S.C  2153).  Section 
110.51  also  issued  under  sec.  184.  68  Stat.  954. 
as  amended  (42  U.S.C.  2234).  Section  110.52 
also  issued  under  sec.  186,  68  Stat.  955  (42 
U.S.C.  2236).  Sections  110.80-110.113  also 
issued  under  S  U.S.C.  552,  554.  Sections 
110.30-110.35  also  issued  under  5  U.S.C  553. 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C  2273):  8S  110.20-110.29, 
110.50,  and  110.120-110.129  also  issued  under 
sections.  161  b  and  i,  68  Stat.  948,  949.  as 
amended  (42  U.S.C.  2201  (b)  and  (i));  and 
S  §  110.7a  and  110.53  are  also  issued  under 
sections  161(o).  68  Stat.  950,  as  amended  (42 
U.S.C.  2201(0)). 

2.  In  §  110.27,  paragraph  (b)  is  revised 
to  read  as  follows: 

{110,27    Imports. 

•         *         •         *         • 

(b)  The  general  license  in  paragraph 
(a)  of  this  section  does  not  authorize  the 
import  of  source  or  special  nuclear 
material  in  the  form  of  irradiated  fuel 
that  exceeds  100  kilograms  per 
shipment. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  August  1991. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  (^rations. 
[FR  Doc.  91-19217  Filed  8-12-91;  8:45  am] 
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DEPARTMEMT  OF  TRANSPORTATION 
Federal  Awlallon  Administration 

14  CFR  Part  39 

[  DodNft  No.  «1-4NM- 1 52-AD;  Amondmont 
39-8000;  AO«1-17'02] 

Alrworthineaa  Directives;  Canadair, 
Ltd^  Model  CL-eoe-2A12  and  CL-600- 
2B16  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMftfiv:  Hiis  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Canadair  Model 
CL-e00-2AW  and  CL-QOa-iB\G  series 
airplanes,  which  requires  repetitive 
visual  inspections  of  the  sensing  line  in 
the  aft  equipment  bay  to  detect  damage 
.  or  deformations,  and  repiacement  of  die 
sensing  line  or  drainage  of  the  tail  cone 
fuel  tank,  if  necessary.  This  amendment 
is  prompted  by  recent  reports  of  broken 
level  control  valve  sensing  lines.  This 
conditjoii,  if  not  corrected,  could  resuK 
in  die  preaeooe  of  fuel  vapors  in  the  aft 
equipment  bey,  resulting  in  a  potential 
risk  of  an  in-flight  fire  in  the  event  of  a 
lightning  strike  or  other  ignition  source 
in  the  area. 

DATES:  Effective  August  28, 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  28, 
1991. 

ADDRESSES:  Hie  applicable  service 
information  may  be  obtained  from 
Bombardier.  Inc,  Canadair,  Division 
Challenger,  VXX  Box  B087.  Station  A, 
Montreal,  Quebec.  Canada  H3C  3G9. 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW.,  Renion,  Washington: 
or  at  the  FAA,  New  England  Region.  181 
South  Franklin  Avenue,  room  202. 
Valley  Stream.  New  York;  or  at  the 
Office  of  the  Federal  Register.  1100  L 
Street  NW..  room  B401,  Washington.  DC. 
FOM  FUBTNEfl  umWMATKM  CONTACT: 
Mr.  Richard  FifCseL  Propulsion  Branch. 
ANE-174.  telephone  (516)  791-7421. 
Mailing  address:  FAA.  New  England 
Regioa  161  South  Franklin  Avenue, 
room  202.  Valley  Stream.  New  York 
11581. 

SUPMfMENTAIIY  INFORMATION: 
Transport  Canada,  whicli  is  the 
airworthiness  authority  of  Canada,  in 
accordance  %vitli  existing  provisioru  of  a 
bilateral  airworthiness  a9>eeinent  has 
notified  tbe  FAA  of  an  unsafe  condition 
which  may  exist  on  certain  Canadair 


Model  CLr400-2Al2  and  CL-600-2B1B 
series  airplanes.  There  have  been  two 
recent  reports  of  sensing  lines  to  the  tail 
cone  fuel  tank  level  control  valves 
breaking  as  a  result  of  daiaage  caused 
by  maioieoance  in  the  aft  equipment 
bays.  In  both  cases,  the  break  was  at  the 
forward  end  of  the  sensing  line  at  the 
shrouded  refuel/defuel  line  connection 
boss.  The  resultant  fuel  spillage  was 
contained  by  the  shroud  and  drained 
overboard  through  the  shroud  drain.  If 
the  sensing  Hne  breaks  at  any  other 
location,  the  fne!  in  the  tail  cone  fuel 
tank  will  empty  into  the  aft  equipment 
bay  via  the  refuel /defuel  Ime.  However, 
the  leakage  rate  will  be  slowed  due  to 
the  0.052-mt:h  diameter  flow  restrictor 
located  in  the  refuel/defuel  line  between 
the  sensing  line  connection  and  the  tail 
cone  fuel  tank.  This  condition,  if  not 
corrected,  could  result  in  the  presence  of 
fuel  vapors  in  the  aft  equipment  bay. 
resulting  in  a  potential  risk  of  an  in- 
flight fire  in  the  event  of  a  lightning 
strike  or  other  ignition  sotirce  in  the 
area. 

Bombardier,  inc.,  Canadair,  Division 
Challenger  has  issued  Alert  Wire 
TA601-0381-003.  dated  June  11, 1991, 
which  describes  procedures  to  perform 
repetitive  visual  inspections  of  the 
sensing  line  in  the  aft  equipment  bay  to 
detect  damage  or  deformations,  and 
replacement  of  the  sensing  line  ot 
drainage  of  the  tail  cone  fuel  tank,  if 
necessary.  Transport  Canada  has 
classified  this  alert  wire  as  mandatory, 
and  has  issued  Canadian  Emei:geacy 
Airworthiness  Directive  CF-91-22 
addressing  this  subiect 

This  airpiaoe  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  a#*eeinenL 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  titiis  AD  requires 
repetitive  visual  inspections  of  Ae 
sensing  line  in  the  aft  equipment  bay  to 
detect  damage  or  deformations,  and 
replacement  of  the  sensing  line  or 
drainage  of  the  tail  cone  fuel  tank,  if 
necessary,  in  accordance  with  the  alert 
wire  pneviovsly  described. 

TUs  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  whidh 
time  the  FAA  may  consider  furAer 
rulemaidng. 

Since  a  situatian  exists  that  requires 
immediate  adoption  of  tha  regolation.  it 
is  found  that  notioe  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  msking  this 
amendment  efieotive  in  ie^s  than  30 
days. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsSulities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  set 
have  sufficient  federalism  impiicatiaaB 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emei;gency  regulation 
and  that  it  is  not  considered  to  be  ma)or 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Exeoidve  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  oondition  in  aircraft.  It  Iws 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  28, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  lYocedures.  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(othertnse.  an  evaiaatian  is  not 
required).  A  oopy  of  it  if  fUed,  may  be 
obtained  from  ^e  Rules  Docket. 

List  of  Subjects  ia  14  CFR  Part  39 

Air  Transportation,  Aircraft  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  tfie  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENOEO] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AirihDrily.-  «•  USJC  13S4(a).  1421  and  1423: 
41  U^C.  108(g)  (Reviasd  Ptk.  L.  97-440. 
janoary  12.  lOSH  sm!  14  CFX  liaa 

2.  Section  )0.tS  is  amended  by  adding 
the  foflowing  new  airworthiness 
directive: 

n-17-4tt.  CMMdsii,  L*dj  Aflkeodmeot  JO- 
BOOa  Docket  No.  81-NM-li2mAD. 
Appbcabilay:  Model  CUaOO-XAlZAod 
CL>-aOO-2Bie  series  airplanes  equipped 
with  a  tail  cone  fuel  tank. 
Compliance:  Required  ai  indicated,  unless 

previously  accomplished. 
To  prevent  the  presence  of  fuel  vapors  in 

the  all  equipment  bey,  resulting  in  a  potential 

risk  of  an  in-flight  fire  In  Am  cwmM  of  a 
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lightning  strike  or  other  ignition  source  in  the 
ai-ea.  accomphsh  the  following: 

(a)  Within  5  days  after  the  effective  date  of 
this  AD  or  prior  to  refuelling  of  the  tail  cone 
fuel  tank,  which  ever  occurs  later,  perform  a 
visual  inspection  of  the  unshrouded  portion 
of  the  sensing  line  in  the  aft  equipment  bay  to 
delect  any  damage  or  deformation,  in 
accordance  with  Canadair  Alert  Wire 
TA6O1-O381-O03,  dated  June  11. 1991. 
Thereafter,  repeat  the  inspection  prior  to 
each  refuelling.  If  damage  or  deformation  of 
the  sensing  line  is  found  as  a  result  of  the 
visual  inspection,  accomplish  either 
subparagraph  (a)(l]  or  (a)(2)  of  this  AD.  in 
accordance  with  the  alert  wire; 

(1)  Prior  to  further  flight,  drain  the  tail  cone 
fuel  tank,  and  continue  flight  operations  with 
no  fuel  in  the  tail  cone  fuel  tank:  or 

(2)  Prior  to  further  flight,  drain  the  tail  cone 
fuel  tank,  replace  the  level  control  valve 
sensing  line,  and  continue  flight  operations 
with  fuel  in  the  tail  cone  fuel  tank.    ' 

(b)  After  each  refuelling  of  the  tail  cone 
fuel  tank,  inspect  for  any  signs  of  leakage 
from  the  fuel  sensing  hne  in  the  aft  equipment 
bay  and  at  the  fuel  shroud  drain  in 
accordance  with  Canadair  Alert  Wire 
TA601-0381-003,  dated  June  11. 1991.  If 
leakage  is  found,  prior  to  further  flight,  either 
drain  the  tail  cone  fuel  tank,  or  replace  the 
tail  cone  fuel  tank  level  control  valve  sensing 
line,  in  accordance  with  the  alert  wire. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
b?  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(e)  The  inspection  and  replacement 
requirements  shall  be  done  in  accordance 
with  Canadair  Alert  Wire  TA601-0381-003. 
dated  June  11. 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Bombardier.  Inc.,  Canadair, 
Division  Challenger,  P.O.  Box  6087,  Station  A. 
Montreal,  Quebec,  Canada  HOC  3G9.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate.  Renton.  Washington;  or 
at  the  FAA.  Engine  and  Propeller  Directorate, 
Valley  Stream.  New  York;  or  at  the  OfHce  of 
the  Federal  Register.  1100  L  Street  NW., 
Room  8401.  Washington.  DC. 

This  amendment  (39-8000.  AD  91-17-02) 
becomes  effective  August  28, 1991. 

Issued  in  Renton.  Washington,  on  July  31, 
1991. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  91-19158  Filed  8-12-91;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  91-NM-125-AO;  Amendment 
39-7076;  AD  91-12-51] 

Airworthiness  Directives;  Boeing  of 
Canada,  Ltd.,  de  Haviliand  Division, 
Model  DHC-8-300  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
Airworthiness  Directive  (AD)  91-12-51, 
which  was  previously  made  effective  as 
to  all  known  U.S.  owners  and  operators 
of  certain  de  Haviliand  Model  DHC-d- 
300  series  airplanes  by  individual 
telegrams.  This  AD  requires  repetitive 
visual  inspections  of  the  dry  bay  area, 
and  repair,  if  necessary.  This  action  is 
prompted  by  recent  reports  of  fuel 
leaking  into  the  dry  bays  inboard  of  the 
wing  fuel  tanks.  This  condition,  if  not 
corrected,  could  result  in  accumulation 
of  fuel  vapors  in  the  dry  bay  areas, 
presenting  a  potential  risk  of  an  in-flight 
explosion  in  the  event  of  a  lightning 
strike. 

DATES:  Effective  August  26, 1991,  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  AD  T91-12-51, 
issued  June  6, 1991,  which  contained  this 
amendment. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  of  Canada.  Ltd.,  de  Haviliand 
Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW..  Renton.  Washington; 
or  at  the  FAA,  New  England  Region.  181 
South  Franklin  Avenue,  Room  202, 
Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  Fiesel,  Propulsion  Branch, 
ANE-174,  telephone  (516)  791-7421. 
Mailing  address:  FAA,  New  England 
Region,  181  South  Franklin  Avenue, 
room  202,  Valley  Stream,  New  York 
11581. 

SUPPLEMENTARY  INFORMATION:  On  June 
6, 1991,  the  FAA  issued  telegraphic  AD 
91-12-51,  applicable  to  certain  de 
Haviliand  Model  DHC-8-300  series 
airplanes,  which  requires  repetitive 
visual  inspections  of  the  dry  bay  areas, 
and  repair,  if  necessary.  That  action  was 
prompted  by  recent  reports  of  fuel 
lealdng  into  the  dry  bays  inboard  of  the 
wing  fuel  tanks.  These  leaks  are  caused 
by  inadequate  sealing  material  at  the 
sealed  end  rib.  This  condition,  if  not 


corrected,  could  result  in  accim  ulation 
of  fuel  vapors  in  the  dry  bay  area, 
presenting  a  potential  risk  of  an  in-flight 
explosion  in  the  event  of  a  lightning 
strike. 

Boeing  of  Canada,  Ltd.,  de  Haviliand 
Division  has  issued  Alert  Service 
Bulletin  A8-28-18,  Dated  May  30. 1991, 
which  describes  procedures  to  perform 
repetitive  visual  inspections  of  the  dry 
bay  area,  and  repair,  if  necessary. 
Transport  Canada  has  issued  emergency 
Airworthiness  Directive  CF-91-15 
addressing  this  subject. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design  registered  in  the 
United  States,  this  airworthiness 
directive  is  issued  to  require  repetitive 
visual  inspections  of  the  dry  bay  area, 
and  repair,  if  necessary. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  pubhc 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  telegrams  issued  on  June  6, 
1991,  to  all  known  U.S.  owners  and 
operators  of  certain  de  Haviliand  Model 
DHC-8-300  series  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  §  39.13  of  part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
to  make  it  effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessment. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  and  that  it  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Executive  Order  12291  with  respect  to 
this  rule  since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been 


Federal  Registc 

determined  further  that  this  a 
involves  an  emergency  regula 
DOT  Regulatory  Policies  and 
(44  FR  11034.  February  26. 197 
determined  that  this  emergen 
regulation  otherwise  would  b 
signiRcant  tuider  DOT  Regula 
Policies  and  Procedures,  a  fin 
regulatory  evaluation  will  be 
and  placed  in  the  Rules  Docki 
(otherwise,  an  evaluation  is  n 
required).  A  copy  of  it  if  filed 
obtained  from  the  Rules  Dock 

List  of  Subjects  in  14  CFR  Pai 

Air  transportation.  Aircraft 
Safety,  Safety, 

Adoption  of  ttM  Amendmeni 

Accordingly,  pursuant  to  th 
delegated  to  me  by  the  Admii 
the  Federal  Aviation  Adminij 
amends  14  CFR  part  39  of  the 
Aviation  Regulations  as  foUo' 

PART  3»-{AMENDED] 

1.  The  authority  citation  foi 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  14 
49  U.S.C.  106(g)  (Revised  Pub.  L I 
January  12, 1983);  and  14  CFR  llJ 

939.13    (Amended] 

2.  Section  39.13  is  amended 
the  following  new  airworthin 
directive: 

91-12-51.  Boeing  of  Canada,  LTD 
Haviliand  Division:  Amendn 
Docket  No.  91-NM-126-AD. 

Applicability;  Model  DMC-8-31 
airplanes,  as  Usted  in  de  Havillai 
Service  Bulletin  A8t26-18.  dated 
1991,  certificated  in  any  category 

Compliance:  Required  as  indie 
previously  accomplished 

To  prevent  accumulation  of  fu( 
the  dry  bay  area,  presenting  a  po 
of  an  in-flight  explosion  in  the  ev 
lightning  strike,  accomplish  the  f( 

(a)  Within  24  hours  after  the  ef 
of  this  AD,  and  thereafter  at  intei 
exceed  300  hours  time-in-service 
whichever  occurs  first  perform  a 
visual  inspection  of  the  wing  dry 
for  blockage  in  accordance  with 
Alert  Service  Bulletin  A8-28-16,  < 
30, 1991.  If  drain  bloclutge  is  four 
further  flight  repair  in  accordanc 
paragraph  B.I.  of  the  accomplish: 
instructions  of  the  service  bulleti 

(b)  Within  24  hours  after  the  el 
of  this  AD.  and  thereafter  at  dail; 
perform  an  external  visual  lnspe( 
wing  dry  l>ay  drains  to  detect  evi 
leaks  in  accordance  with  de  Hav 
Service  Bulletin  AB-28-ie.  dated 
1991. 

(c)  Within  7  days  after  the  effc 
this  AD.  unless  accomplished  wi 
previous  14  days;  or  prior  to  furt) 
evidence  of  fuel  leaks  is  detected 
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corrected,  could  result  in  accun  ulation 
of  fuel  vapors  in  the  dry  bay  area, 
presenting  a  potential  risk  of  an  in-flight 
explosion  in  the  event  of  a  lightning 
strike. 

Boeing  of  Canada,  Ltd.,  de  Havilland 
Division  has  issued  Alert  Service 
Bulletin  A8-28-18,  Dated  May  30, 1991, 
which  describes  procedures  to  perform 
repetitive  visual  inspections  of  the  dry 
bay  area,  and  repair,  if  necessary. 
Transport  Canada  has  issued  emergency 
Airworthiness  Directive  CF-91-15 
addressing  this  subject. 

This  airplane  model  is  manufactured 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design  registered  in  the 
United  States,  this  airworthiness 
directive  is  issued  to  require  repetitive 
visual  inspections  of  the  dry  bay  area, 
and  repair,  if  necessary. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  pubHc 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  telegrams  issued  on  June  6, 
1991,  to  all  known  U.S.  owners  and 
operators  of  certain  de  Havilland  Model 
DHC-8-300  series  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  §  39.13  of  part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
to  make  it  effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessment. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  and  that  it  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Executive  Order  12291  with  respect  to 
this  rule  since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been 


determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  tliis  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  It  if  filed,  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
Safety,  Safety. 

Adoption  of  ttM  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.69. 

939.13    [AnMndedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

01-12-51.  Boeing  of  Canada,  LTD,  De 

Havilland  Divisioa:  Amendment  39-7076. 
Docket  No.  91-NM-126-AD. 

Applicability:  Model  DMC-8-300  aeries 
airplanes,  at  listed  in  de  Havilland  Alert 
Service  Bulletin  A8-26-18.  dated  May  3a 
1991,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
previously  accomplished 

To  prevent  accumulation  of  fuel  vapors  in 
the  dry  bay  area,  presenting  a  potential  risk 
of  an  in-flight  explosion  In  the  event  of  a 
lightning  strike,  accomplish  the  following: 

(a)  Within  24  hours  after  the  elective  date 
of  this  AD,  and  thereafter  at  intervals  not  to 
exceed  300  hours  time-in-service  or  30  days, 
whichever  occurs  first  perform  an  external 
visual  inspection  of  the  wing  dry  bay  drains 
for  blockage  in  accordance  with  de  Havilland 
Alert  Service  Bulletin  A8-28-ie,  dated  May 
30, 1991.  If  drain  blockage  is  found,  prior  to 
further  flight  repair  in  accordance  with 
paragraph  B.I.  of  the  accomplishment 
instructions  of  the  service  bulletin. 

(b)  Within  24  hours  after  the  effective  date 
of  this  AD,  and  thereafter  at  daily  intervals, 
perform  an  external  visual  inspection  of  the 
wing  dry  l>ay  drains  to  detect  evidence  of  fuel 
leaks  in  accordance  with  de  Havilland  Alert 
Service  Bulletin  AS-2S-16,  dated  May  3a 
1991. 

(c)  Within  7  days  after  the  effective  date  of 
this  AD,  unless  accomplished  within  the 
previous  14  days;  or  prior  to  further  flight  if 
evidence  of  fuel  leaks  is  detected  at  the  wing 


dry  bay  drains  as  a  result  of  the  inspection 
required  by  paragraph  (b)  of  this  AD;  perform 
an  internal  visual  inspection  of  the  wing  dry 
bay  in  accordance  with  de  Havilland  Alert 
Service  Bulletin  A&-28-1&,  dated  May  30. 
1991. 

(1)  If  no  leakage  is  found  as  a  result  of  the 
inspection  required  by  paragraph  (c)  of  this 
AD,  repeat  the  internal  visual  inspection  of 
the  wing  dry  bay  required  by  paragraph  (c)  of 
this  AD  at  intervals  not  to  exceed  14  days. 

(2)  If  the  leakage  is  within  the  limits 
specified  in  the  service  bulletin,  within  14 
days,  perform  the  local  re-seallng  repair 
procedure  described  in  paragraph  C7.  of  the 
accomplishment  instructions  of  the  service 
bulletin.  The  airplane  may  be  returned  to 
service  within  this  14-day  period,  subject  to 
the  following  conditions: 

(i)  Perform  the  internal  visual  inspection  of 
the  wing  dry  bay  required  by  paragraph  (c)  of 
this  AD  at  intervals  not  to  exceed  7  days  to 
ensure  that  the  leakage  remains  within  the 
specified  limit  and 

(il)  Prior  to  further  flight  incorporate  the 
following  into  the  Limitations  Section  of  the 
Airplane  Flight  Manual  (AFM),  which  may  be 
accomplished  by  including  a  copy  of  this 
airworthiness  directive  in  the  AFM  "Flight  is 
prohibited  in  areas  where  lightning  or 
thunderstorms  are  observed  or  reported 
within  5  nautical  miles  of  the  flight  path,  or 
when  the  existing  weather  conditions  may 
reasonably  be  expected  to  result  in  a 
lightning  strike." 

(3)  If  leakage  exceeds  the  limit  specified  in 
the  service  bulletin,  prior  to  further  flight 
repair  in  accordance  with  paragraph  C.7.  of 
the  accomplishment  instructions  of  the 
service  bulletin. 

(4)  Application  of  fuel  vapor  barrier  coating 
in  accordance  with  paragraph  D.  of  the 
accomplishment  instructions  of  the  service 
bulletin  constitutes  terminating  action  for  the 
repetitive  internal  visual  inspections  required 
by  paragraph  (c)(1)  of  this  AD. 

(d)  Accomplishment  of  the  repair  described 
in  paragraph  E.  of  the  accomplishment 
instrucUons  of  de  Havilland  Alert  Service 
Bulletin  Afr-28-16,  dated  May  30. 1991. 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
New  York  Aircraft  Certification  Office,  ANE- 
17a 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  New  York 
Aircraft  Certification  Office,  ANE-170. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  amendment  (39-7076,  AD  91-12-61) 
becomes  effective  August  28, 1991,  as  to  all 
persons,  except  those  persons  to  whom  it 
was  made  immediately  effective  by 
telegraphic  AD  T91-12-51,  issued  )une  6, 
1991,  which  contained  this  amendment 


Issued  in  Rentoa  Washingtoa  on  Aujnisi  1, 
1991. 
Demll  M.  Pederwm, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Servic9. 
(FR  Doc  91-19219  Piled  6-12-91;  6.-4S  am) 
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DEPAfmiENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 

[TiKtSM] 

Rmi545-AH78 

Treatment  of  Certain  Stripped  Bonds 
and  Stripped  Couports 

AOCnCv:  Internal  Revenue  Service, 

Treasury. 

action:  Temporary  regulations. 

summary:  This  document  contains 
temporary  income  tax  regulations  that 
apply  to  taxpayers  holding  stripped 
bonds  and  stripped  coupons  tmder 
section  1286  of  die  Internal  Revenue 
Code.  The  regulations  are  needed  to 
provide  guidance  on  the  treatment  of 
original  issue  discount  (OID)  that  arises 
under  Code  section  1286(a).  This 
guidance  is  intended  to  simplify  the  tax 
treatment  of  certain  stripped  bonds  and 
stripped  coupons.  The  text  of  the 
temporary  regulations  contained  in  this 
document  also  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  In 
the  notice  of  proposed  rulemaking  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register. 
EFFCCTtVE  date:  These  regulations  are 
effective  on  and  after  August  8, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Mark  S.  Smith,  telephone  202-566-3297 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Code  section  1286(a)  provides  that  a 
stripped  bond  or  stripped  coupon 
purchased  after  July  1, 1982,  is  treated 
by  the  purchaser  as  a  bond  originally 
issued  on  the  purchase  date  and  having 
OID  equal  to  &e  excess  of  (1)  the  stated 
redemption  price  at  maturi^  (or.  In  the 
case  of  a  coupon,  the  amount  payable 
on  the  due  date  of  the  coupon),  over  (2) 
the  bond's  or  coupon's  ratable  share  of 
the  purchase  price.  Code  section 
1273(a)(3)  provides  that  if  a  debt 
instnunent  has  only  a  de  minimis 
amount  of  OID,  then  the  OID  shall  be 
treated  as  zero.  However,  the  statute 
does  not  specifically  apply  this  de 
minimis  rule  to  stripped  bonds  and 
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stripped  coupons  that  have  ODD 
pursuant  to  section  1286(a).  The 
regulations  make  it  clear  that  the  de 
minimis  rule  applies  to  stripped  bonds 
and  stripped  coupons. 

Additional  simplified  treatment  of 
stripped  bonds  also  may  be  appropriate 
in  some  situations.  For  example, 
mortgage  loans  become  stripped  bonds 
when  they  are  sold  if  the  seller  retains  a 
right  to  receive  mortgage  interest  other 
than  as  compensation  for  servicing  the 
mortgages.  See  Rev.  Rul.  91-46, 1931-34 
I.R.B.  (August  26, 1991).  The  regulations 
authorize  the  Internal  Revenue  Service 
to  publish  guidance  in  the  Internal 
Revenue  Bulletin  treating  certain 
stripped  bonds  as  market  discount 
bonds  under  section  1278.  provided  that 
certain  criteria  are  met. 

Explanation  of  Provisions 

The  regulations  contained  in  this 
document  add  new  S  1.1286-lT. 
Paragraph  (a)  of  new  %  1.1286-lT 
provides  that  if  the  OID  determined 
imder  section  1286(a]  with  respect  to  the 
purchase  of  a  stripped  bond  or  stripped 
coupon  is  less  than  the  amount 
computed  under  the  OID  de  minimis  rule 
of  section  1273(a)(3).  then  the  amount  of 
OID  is  considered  to  be  zero.  Special 
definitions  are  provided  for  applying 
section  1273(a)(3)  to  stripped  bonds  and 
stripped  coupons. 

Paragraph  (b)  of  new  S  1.1286-lT 
provides  that  the  Internal  Revenue 
Service,  by  publication  in  the  Internal 
Revenue  Bulletin,  may  provide  that 
certain  mortgage  loans  that  are  stripped 
bonds  are  to  be  treated  as  market 
discount  bonds  under  section  127a  This 
authority  is  subject  to  a  limitation 
provided  by  new  ptiragraph  (b)(2). 

The  temporary  regulations  added  by 
this  document  are  effective  on  and  after 
August  8, 1991. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b]  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Infernal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  the  regulations 
will  be  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 


Need  for  Immediate  Guidance 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  It  is 
therefore  found  impractical  and  contrary 
to  the  public  interest  to  issue  this 
Treasury  decision  with  notice  and 
procedure  under  section  553(b)  of  title  5, 
United  States  Code,  or  subject  to  the 
effective  date  limitation  of  section 
553(d)  of  title  5,  United  States  Code. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Mark  S.  Smith, 
Office  of  the  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products), 
Internal  Revenue  Service.  However, 
personnel  &om  other  offices  of  the  IRS 
and  Treasury  Department  participated 
in  their  development 

List  of  Subjects  in  28  CFR  1.1231-1 
through  1.1297-3 

Income  taxes.  Capital  gain  and  losses. 
Original  issue  discotmt.  Applicable 
Federal  rate.  Market  discount.  Short- 
term  obligations,  Stripped  bonds  and 
stripped  coupons.  Tax-exempt 
obligations. 

Amendment  to  the  Regulations 

Accordingly,  title  26,  chapter  I.  part  1 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1— INCOME  TAX;  TAXABUE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

PARAGRAPH  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  citation: 

Autiioiity:  Sec  7806.  68A  Stat  917;  26 
U.S.C  7805  *  *  •  §  1.1286-lT  also  issued 
under  28  U.S.C  1275(d)  and  1286(f). 

PAR.  2.  New  S  1.1286-lT  is  added  to 
read  as  follows: 

9  1.128S-1T    Tax  treatment  of  certain 
stripped  iKKids  and  stripped  coupon*. 

(a)  De  minimis  OID.  If  the  original 
issue  discount  determined  under  section 
1286(a)  with  respect  to  the  purchase  of  a 
stripped  bond  or  stripped  coupon  is  less 
than  the  amount  computed  under 
subparagraphs  (A)  and  (B)  of  section 
1273(a)(3)  and  the  regulations 
thereunder,  then  the  amount  of  original 
issue  discount  with  respect  to  that 
purchase  shall  be  considered  to  be  zero. 
For  purposes  of  this  computation — 

(1)  The  term  "stated  redemption  price 
at  matiuity,"  when  applied  to  a  bond, 
has  the  meaning  given  to  this  term  by 
section  1273(a)(2)  and,  when  applied  to 
a  coupon,  means  the  amount  payable  on 
the  due  date  of  the  coupon;  and 


(2)  The  niunber  of  complete  years  to 
maturity  is  the  number  of  full  years  from 
the  date  the  stripped  bond  or  stripped 
coupon  is  purchased  to  final  maturity. 

(b)  Treatment  of  certain  stripped 
bonds  as  market  discount  bonds — (1)  In 
general.  By  publication  in  the  Internal 
Revenue  Bulletin,  the  Internal  Revenue 
Service  may  (subject  to  the  limitation  of 
paragraph  (b)(2)  of  this  section)  provide 
that  certain  mortgage  loans  that  are 
stripped  bonds  are  to  be  treated  as 
market  discount  bonds  under  section 
1278.  Thus,  any  purchaser  of  such  a 
bond  is  to  account  for  any  discount  on 
the  bond  as  market  discount  rather  than 
original  issue  discoimt. 

(2}  Limitation.  This  treatment  may  be 
provided  for  a  stripped  bond  only  if, 
inunediately  after  the  most  recent 
disposition  referred  to  in  section 
12a6(b)— 

(i)  The  amount  of  original  issue 
discount  with  respect  to  the  stripped 
bond  is  considered  to  be  zero  under 
paragraph  (a)  of  this  section,  or 

(ii)  The  annual  stated  rate  of  interest 
payable  on  the  stripped  bond  is  no  more 
than  100  basis  points  lower  than  the 
aiuiual  stated  rate  of  interest  payable  on 
the  original  bond  from  which  it  and  any 
other  stripped  bond  or  bonds  and  any 
stripped  coupon  or  coupons  were 
stripped. 

(c)  Effective  date.  This  regulation  is 
effective  on  and  after  August  8, 1991. 

Michael ).  Murphy, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  July  29, 1991. 
KenMth  W.  GidMO, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc  91-19229  Filed  8-6-91:  3:16  pm) 
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37  CFR  Part  201 

(Docket  No.  RM  91-71 

General  Provisions— Registry  of  Visual 
Art  Incorporated  in  Buildings 

agency:  Library  of  Congress,  Copyright 

Office. 

action:  Final  regulation. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  issuing  a 
regulation  establishing  a  Visual  Arts 
Registry  for  the  filing  of  statements  and 
documentation  relating  to  works  of 
visual  art  incorporated  in  buildings.  The 
Judicial  Improvements  Act  of  1990, 
Public  Law  101-650.  amends  the 


Federal  Registei 

Copyright  Act,  tide  17  of  the  U 
and  establishes  rights  of  attrib 
integrity  in  certain  works  of  vi 
For  works  of  visual  art  that  an 
incorporated  in  buildings,  the  t 
directs  the  Copyright  Office  to 
a  registry  to  assist  the  owner  c 
building  in  notifying  the  artist 
of  visual  art  that  the  owner  int 
remove  the  artwork  from  the  b 
The  regulation  establishes  the 
and  sets  forth  the  content  of  st 
and  the  recordation  procedure 

EFFECTIVE  DATE:  August  13, 19 

FOR  FtMTHER  INFORMATION  CO 

Dorothy  Schrader,  General  Co 
Copyright  Office,  Library  of  Q 
Washington,  DC  20559.  (202)  7i 

SUPPLEMENTARY  INFORMATION 

December  1, 1990,  the  Presider 
into  law  the  Judicial  Improven 
of  1990,  Pub.  L  101-e50,  which 
die  Copyright  Act  of  1976,  tide 
United  States  Code.  Tide  VI  ol 
is  known  as  the  Visual  Artists 
Act  of  1990.  It  vests  in  artists  r 
attribution  and  integrity  in  cer 
works  of  visual  art  which  taki 
June  1, 1991.  The  right  of  attrib 
ensures  that  artists  are  correct 
identified  with  the  works  of  ai 
create,  and  that  they  are  not  ic 
with  works  created  by  others. 
of  integrity  allows  artists  to  pr 
works  against  modifications  a 
destructions  that  are  prejudici 
honor  or  reputations. 

The  newly  created  rights  foi 
are  analogous  to  those  protect 
Article  Obis  of  the  Berne  Conv 
and  are  commonly  known  as  * 
rights." 

In  enforcing  these  rights,  spi 
considerations  apply  where  a 
visual  art  is  incorporated  in  a 
and  the  owner  of  the  building 
have  the  work  removed.  To  co 
cases,  section  113  of  tide  17  of 
United  States  Code  was  amen 
creating  special  rules.  Under  t! 
amended  provisions,  the  righti 
attribution  and  integrity  apply 
effort  of  the  building  owner  to 
the  work,  subject  to  two  impoi 
exceptions.  First  if  the  buildir 
makes  a  diligent  good  faith  ef 
notify  the  author  in  writing  of 
pending  removal,  but  is  unsuo 
his  efforts,  he  may  undertake  i 
himself.  Second,  if  the  owner 
successfully  notifies  the  autho 
writing,  but  the  author  fails  to 
within  90  days  to  arrange  for  i 
the  work  or  to  pay  for  its  remc 
building  owner  is  allowed  to  p 
with  removal  The  statute  cree 
presumption  that  an  attempt  t( 
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(2)  The  number  of  complete  years  to 
maturity  is  the  number  of  full  years  from 
the  date  the  stripped  bond  or  stripped 
coupon  is  purchased  to  final  maturity. 

(b)  Treatment  of  certain  stripped 
bonds  as  market  discount  bonds — (1)  In 
general.  By  publication  in  the  Internal 
Revenue  Bulletin,  the  Internal  Revenue 
Service  may  (subject  to  the  Umitation  of 
paragraph  (b)(2)  of  this  section)  provide 
that  certain  mortgage  loans  that  are 
stripped  bonds  are  to  be  treated  as 
market  discount  bonds  under  section 
1278.  Thus,  any  purchaser  of  such  a 
bond  is  to  account  for  any  discount  on 
the  bond  as  market  discount  rather  than 
original  issue  discoimt. 

[2}  Limitation.  This  treatment  may  be 
provided  for  a  stripped  bond  only  if, 
immediately  after  the  most  recent 
disposidon  referred  to  in  section 
12a6(b)— 

(i)  The  amount  of  original  issue 
discount  with  respect  to  the  stripped 
bond  is  considered  to  be  zero  under 
paragraph  (a)  of  this  section,  or 

(ii)  The  annual  stated  rate  of  interest 
payable  on  the  stripped  bond  is  no  more 
than  100  basis  points  lower  than  the 
annual  stated  rate  of  interest  payable  on 
the  original  bond  from  which  it  and  any 
other  stripped  bond  or  bonds  and  any 
stripped  coupon  or  coupons  were 
stripped. 

(c)  Effective  date.  This  regidation  is 
effective  on  and  after  August  8, 1991. 

Michael  |.  Miuphy, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  July  29, 1991. 
KenMth  W.  GidMO, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc  91-19229  Filed  8-8-91;  3:18  pmj 
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Copyright  Office 

37  CFR  Part  201 

[Oockat  No.  RM  91-71 

Genaral  Provisions— Registry  of  Visual 
Art  Incorporated  in  Buildings 

agency:  Library  of  Congress,  Copyright 

Office. 

action:  Final  regulation. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  issuing  a 
regulation  establishing  a  Visual  Arts 
Registry  for  the  filing  of  statements  and 
documentation  relating  to  works  of 
visual  art  incorporated  in  buildings,  llie 
Judicial  Improvements  Act  of  1990. 
Public  Law  101-650.  amends  die 


Copyright  Act  tide  17  of  die  U.S.  Code 
and  establishes  rights  of  attribuUon  and 
integrity  in  certain  works  of  visual  art. 
For  works  of  visual  art  that  are 
incorporated  in  buildings,  the  Act 
directs  the  Copyright  Office  to  establish 
a  registry  to  assist  the  owner  of  a 
building  in  notifying  the  artist  of  a  work 
of  visual  art  that  the  owner  intends  to 
remove  the  artwork  from  the  building. 
The  regulation  establishes  the  Registry 
and  sets  forth  the  content  of  statements 
and  the  recordation  procedures. 

EFFECTIVE  DATE:  August  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Dorothy  Schrader,  General  Counsel,  U.S. 
Copyright  Office,  Library  of  Congress, 
Washingtoa  DC  20559,  (202)  707-8380. 

SUPPLEMENTARY  INFORMATION:  On 

December  1, 1990,  the  President  signed 
into  law  the  Judicial  Improvements  Act 
of  1990,  Pub.  L  101-^50,  which  amends 
die  Copyright  Act  of  1976,  tide  17  of  die 
United  States  Code.  Tide  VI  of  the  Act 
is  known  as  the  Visual  Artists  Rights 
Act  of  1990.  It  vests  in  artists  rights  of 
attribution  and  integrity  in  certain 
works  of  visual  art  which  take  effect 
June  1, 1991.  The  right  of  attribution 
ensures  that  artists  are  correcdy 
identified  with  the  works  of  art  they 
create,  and  that  they  are  not  identi^ed 
with  works  created  by  others.  The  right 
of  integrity  allows  artists  to  protect  their 
works  against  modifications  and 
destructions  that  are  prejudicial  to  their 
honor  or  reputations. 

The  newly  created  rights  for  artists 
are  analogous  to  those  protected  by 
Article  bbis  of  the  Berne  Convention, 
and  are  commonly  known  as  "moral 
rights." 

In  enforcing  these  rights,  special 
considerations  apply  where  a  work  of 
visual  art  is  incorporated  in  a  building, 
and  the  owner  of  the  building  decides  to 
have  the  work  removed.  To  coyer  these 
cases,  section  113  of  tide  17  of  the 
United  States  Code  was  amended 
creating  special  rules.  Under  the 
amended  provisions,  the  rights  of 
attribution  and  Integrity  apply  to  any 
effort  of  the  building  owner  to  remove 
the  woric  subject  to  two  important 
exceptions.  First  if  the  building  owner 
makes  a  diligent  good  faith  effort  to 
notify  the  author  in  writing  of  the 
pending  removal,  but  is  unsuccessful  in 
his  efforts,  he  may  undertake  removal 
himself.  Second,  if  the  owner 
successfully  notifies  the  author  in 
writing,  but  the  author  fails  to  respond 
within  90  days  to  arrange  for  removing 
the  work  or  to  pay  for  its  removal,  the 
building  owner  is  allowed  to  proceed 
with  removal  The  statute  creates  a 
presumption  that  an  attempt  to  notify 


the  author  by  registered  mail  constitutes 
a  ddigent  good  faith  effort. 

In  order  to  assist  owners  of  buildings 
in  locating  authors,  the  Copyright  Office 
is  directed  to  establish  a  system  of 
records  permitting  authors  of  works  of 
visual  art  to  record  their  identities  and 
addresses.  The  system  is  intended  to 
benefit  the  interests  of  authors  seeking 
to  protect  their  rights  and  of  building 
owners  attempting  diligenUy,  and  in 
good  faith,  to  notify  these  authors  of 
proposed  removals. 

Statements  submitted  for  recordation 
should  be  as  complete  as  possible  in 
disclosing  the  pertinent  information. 
Incomplete  statements  may  be  found  by 
a  court  to  be  insufficient  to  protect  the 
rights  of  the  party  submitting  the 
statement  The  Copyright  Office  will  not 
however,  examine  the  statements  or 
verify  their  accuracy  or  completeness. 

After  recordation,  the  sender  wall 
receive  a  certificate  of  record  from  the 
Copyright  Office.  Photographs 
accompanying  a  statement  will  be 
retained  by  the  Copyright  Office,  and 
may  be  selected  by  the  Library  of 
Congress  for  retention  in  the  general 
collections  of  the  Library. 

Recordation  of  a  Statement  in  the 
Visual  Arts  Registry  is,  of  course,  not  a 
substitute  for  registration  of  a  claim  to 
copyright  in  the  work  of  art.  Information 
about  registration  of  a  claim  to  copyright 
may  be  obtained  by  contacting  the 
Public  Information  Office  of  the 
Copyright  Office,  Washington.  DC  20559. 

The  Library  of  Congress  and  the 
Copyright  Office  considered  but  decided 
against  issuance  of  a  rule  that  would 
establish  mandatory  archival  quality 
standards  regarding  accompanying 
photographs  and  documentation.  Artists 
and  others  authors  are  nevertheless 
encouraged  voluntarily  to  submit  good 
quality,  durable  photographs  disclosing 
their  works  of  art  and  the  location  in 
buildings.  The  Library  of  Congress  will 
be  more  inclined  to  select  the 
photographs  and  documentation  for 
retention  in  its  collections  if  they  are 
durable  and  of  good  quality.  The  Library 
reserves  the  right  to  determine  which 
deposits  will  be  added  to  the 
collections.  Those  deposits  that  are 
selected  for  the  collections  may  become 
part  of  future  Library  of  Congress 
exhibits  that  highlight  and  exemplify  the 
cultural  heritage  of  the  United  States. 

The  regulation  governing  the  Visual 
Arts  Registry  is  issued  in  fmal  form 
without  public  comment  since  we  have 
tracked  the  existing  procedure  regarding 
recordation  of  documents  and  have 
encouraged  the  submission  of  particular 
information  and  photographs  rather  than 
mandated  their  form  and  content  as  a 
condition  of  filing  in  the  Registry.  Also, 


the  immediate  implementation  of  the 
Visual  Arts  Registry  is  beneficial  to  the 
public. 

Regulatory  Flexibility  Act 

With  respect  to  the  Regulatory 
Flexibility  Act  the  Copyright  Office 
takes  the  position  that  diis  Act  does  not 
apply  to  Copyright  Office  rulemaking. 
The  Copyright  Office  is  a  department  of 
the  Library  of  Congress,  and  is  a  part  of 
the  legislative  branch.  Neither  the 
Library  of  Congress  nor  the  Copyright 
Office  is  an  "agency"  within  the 
meaning  of  the  Administrative 
Procedure  Act  of  June  11. 1946,  as 
amended  (title  5,  chapter  5  of  the  U.S. 
Code,  subchapter  II  and  chapter  7).  The 
Regidatory  Flexibility  Act  consequendy 
does  not  apply  to  the  Copyright  Office 
since  that  Act  affects  only  those  entities 
of  the  Federal  Government  that  are 
agencies  as  defmed  in  the 
Administrative  Procedure  Act* 

Alternatively,  if  it  is  later  determined 
by  a  court  of  competent  jurisdiction  that 
the  Copyright  Office  is  an  "agency" 
subject  to  die  Regulatory  Flexibility  Act 
the  Register  of  Copyrights  has 
determined  and  hereby  certifies  that  this 
regulation  will  have  no  significant 
impact  on  small  businesses. 

List  of  Subjects  in  37  CFR  Part  201 

Visual  Arts  Registry. 

Final  Regulations 

In  consideration  of  the  foregoing,  the 
Copyright  Office  amends  part  201  of  37 
CFR  chapter  II  in  the  manner  set  forth 
below. 

1.  The  authority  citation  for  part  201  is 
revised  to  read  as  follows: 

Authority:  Sec.  702. 90  Stat.  2541: 17  US.C 
702.  S  201.25  is  also  issued  under  PubUc  Law 
101-650, 104  Stat  50ea  5130-31. 

2.  New  (  201.25  is  added  as  follows: 

S  201.25    VIeual  Art*  Registry. 

(a)  General.  This  section  prescribes 
the  procedures  relating  to  the 
submission  of  Visual  Arts  Registry 
Statements  by  visual  artists  and  owners 
of  buddings,  or  their  duly  authorized 
representatives,  for  recordation  in  the 
Copyright  Office  under  section  113(d)(3) 
of  Tide  17  of  the  United  States  Code,  as 


■  Th*  Copyright  Oflics  wu  not  >ub)ect  to  th* 
Adminlttntivc  Procedure  Act  before  1970.  aiMl  It  It 
DOW  lubject  to  It  only  In  areai  ipeciried  by  lection 
7(n(d)  of  the  Copyri^t  Act  (i.e.  "all  ectioni  lakan 
by  the  Regliter  of  Copyrifhu  under  thii  title  (17),'* 
except  with  reepect  to  the  nuking  of  copies  of 
copyrighu  depoeluj.  (17  U.S.C.  708(b)).  The 
Copyri^t  Act  doei  not  make  the  Office  an 
"agency"  at  defined  In  the  Administrative 
Procedure  Act.  Por  example,  personrtel  actkHis 
Uken  by  Uie  Office  are  not  subtect  to  APA-fOIA 
requirement*. 
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amended  by  Public  Law  lQI-650, 
effective  June  1, 1991.  Statements 
recorded  in  the  Copyright  Office  under 
this  regulation  will  establish  a  public 
record  of  information  relevant  to  an 
artist's  integrity  right  to  prevent 
destruction  or  injury  to  works  of  visual 
art  incorporated  in  or  made  part  of  a 
building. 

(b)  Forms.  The  Copyright  Office  does 
not  provide  forms  for  the  use  of  persons 
recording  statements  regarding  works  of 
visual  art  that  have  been  incorporated  in 
or  made  part  of  a  building. 

(c)  Recordable  statements — (1) 
General.  Any  statement  designated  as  a 
"Visual  Arts  Regulatory  Statement"  and 
which  pertains  to  a  work  of  visual  art 
that  has  been  incorporated  in  or  made 
part  of  a  building  may  be  recorded  in  the 
Copyright  Office  provided  the  statement 
is  accompanied  by  the  fee  for 
recordation  of  documents  specified  in 
section  708(a)(4)  of  tide  17  of  the  United 
Stales  Code.  Upon  their  submission,  the 
statements  and  an  accompanying 
documentation  or  photographs  become 
the  property  of  the  United  States 
Government  and  will  not  be  returned. 
Photocopies  are  acceptable  if  they  are 
clear  and  legible.  Information  contained 
in  the  Visual  Arts  Registry  Statement 
should  be  as  complete  as  possible  since 
the  information  may  affect  the 
enforceability  of  valuable  rights  under 
the  copyright  law.  Visual  Arts  Registry 
Statements  which  are  illegible  or  fall 
outside  of  the  scope  of  section  113(d)(3) 
of  title  17  may  be  refused  recordation  by 
the  Copyright  Office. 

(2)  Statements  by  artists.  Statements 
by  artists  regarding  a  work  of  visual  art 
incorporated  or  made  part  of  a  building 
should  be  filed  in  a  document  containing 
the  head:  "Registry  of  Visual  Art 
Incorporated  in  a  Building — Artist's 
Statement."  The  statement  should 
contain  the  following  information: 

(i)  Identification  of  the  artist, 
including  name,  current  address,  age, 
and  telephone  number,  if  publicly  listed. 

(ii)  IdentiBcation  of  the  work  or 
worics,  including  the  title,  dimensions, 
and  physical  description  of  the  work 
and  the  copyright  registration  number,  If 
known.  AdditionaUy,  it  is  recommended 
that  one  or  more  8  x  10  photographs  of 
the  work  on  good  quality  photographic 
paper  be  included  in  the  submission;  the 
images  should  be  clear  and  in  focus. 

(iii)  Identification  of  the  building, 
including  its  name  and  address.  Tl^s 
identification  may  additionally  include  8 
X 10  photographs  of  the  building  and  the 
location  of  the  artist's  work  in  die 
building. 

(iv)  Identification  of  the  owner  of  the 
building,  if  known. 


(3)  Statements  by  the  owner  of  the 
building.  Statements  of  owners  of  a 
building  which  incorporates  a  work  of 
visual  art  should  be  filed  in  a  document 
containing  the  heading:  llegistry  of 
Visual  Art  Incorporated  in  a  Building — 
Building  Owner's  Statement"  The 
statement  should  contain  the  following 
information: 

(i)  Identification  of  the  ownership  of 
the  building,  the  name  of  a  person  who 
represents  the  owner,  and  a  telephone 
number,  if  publicly  listed. 

(ii)  Identification  of  the  building, 
including  the  building's  name  and 
address.  This  identification  may 
additionally  include  8  x  10  photographs 
of  the  building  and  of  the  works  of 
visual  art  which  are  incorporated  in  the 
building. 

(iii)  Identification  of  the  work  or 
works  of  visual  art  incorporated  in  the 
building,  including  the  works'  title(s),  if 
known,  and  the  dimensions  and  physical 
description  of  the  work(8).  This 
identification  may  include  one  or  more  8 
X 10  photographs  of  the  work(s]  on  high 
quality  photographic  paper;  the  images 
should  be  clear  and  in  focus. 

(iv)  Identification  of  the  artist(s]  who 
have  works  incorporated  in  the  building, 
including  the  current  address  of  each 
artist,  if  known. 

(v)  Photocopy  of  contracts,  if  any, 
between  the  artist  and  owners  of  the 
building  regarding  the  rights  of 
attribution  and  integrity. 

(vi)  Statement  as  to  the  measures 
taken  by  the  owner  to  notify  the  artist(s) 
of  the  removal  or  pending  removal  of  the 
work  of  visual  art,  and  photocopies  of 
any  accompanying  documents. 

(4)  Updating  statements.  Either  the 
artist  or  owner  of  the  building  or  both 
may  record  statements  updating 
previously  recorded  information  by 
submitting  an  updated  statement  and 
paying  the  recording  fee  specified  in 
paragraph  (d)  of  this  section.  Such 
statements  should  repeat  the 
information  disclosed  in  the  previous 
filing  as  regarding  the  name  of  the 
artist(s),  the  name  of  the  work(8)  of 
visual  art,  the  name  and  address  of  the 
building,  and  the  name  of  the  owner(8] 
of  the  building.  The  remaining  portion  of 
the  statement  should  correct  or 
supplement  the  information  disclosed  in 
the  previously  recorded  statement 

(d)  Fee.  For  a  statement  covering  no 
more  than  one  tide,  the  basic  recording 
fee  is  $2a  An  additional  charge  of  $ia00 
is  made  for  each  group  of  not  more  than 
10  titles.  For  these  purposes  the  term 
"title"  refers  to  an  identification  of  the 
work  of  visual  art  which  is  covered  by 
the  statement 

(e)  Date  of  recordation.  The  date  of 
recordation  is  the  date  when  all  of  the 


elements  required  for  recordation, 
frichiding  the  prescribed  fee  have  been 
received  in  the  Copyright  Office.  After 
recordation  of  the  statement  the  sender 
will  receive  a  certificate  of  record  from 
the  Copyright  Office.  Any 
documentation  or  photographs 
accompanying  any  submission  will  be 
retained  and  filed  by  the  Copyright 
Office.  They  may  also  be  transferred  to 
the  Library  of  Congress,  or  destroyed 
after  preparing  suitable  copies,  in 
accordance  with  usual  procedures. 

(f)  The  Copyright  Office  will  record 
statements  in  the  Visual  Arts  Registry 
without  examination  or  verification  of 
the  accuracy  or  completeness  of  the 
statement  if  the  statement  is  designated 
as  a  "Visual  Arts  Registry  Statement" 
and  pertains  to  a  work  of  visual  art 
incorporated  in  or  made  part  of  a 
building.  Recordation  of  the  statement 
tmd  payment  of  the  recording  fee  shall 
establish  only  the  fact  of  recordation  in 
the  official  record.  Acceptance  for 
recordation  shall  not  be  considered  a 
determination  that  the  statement  is 
accurate,  complete,  and  otherwise  in 
compliance  with  section  113(d),  title  17, 
U.S.  Code.  The  accuracy  and 
completeness  of  the  statement  is  the 
responsibility  of  the  artist  or  building 
owner  who  submits  it  for  recordation. 
Artists  and  building  owners  are 
encouraged  to  submit  accurate  and 
complete  statements.  Omission  of  any 
information,  however,  shall  not  itself 
invalidate  the  recordation,  unless  a 
court  of  competent  jurisdiction  finds  the 
statement  is  materially  deficient  and 
fails  to  meet  the  minimum  requirements 
of  section  113(d)  of  title  17,  U.S.  Code. 

Dated:  ]uly  28, 1991. 
Ralph  Oman, 
Register  of  Copyrights. 

Approved: 
Janim  H.  Biffingtoa, 
The  Librarian  of  Congress. 
[FR  Doc.  91-19179  Rled  S-Ii-ei:  8:43  amj 
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agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 


:  This  document  by  the 
Environmental  Protection  Agency 
finalizes  a  technical  amendment  to  the 
underground  storage  tank  regulations. 


Fedeacrf  Regiatat 

The  Agency  is  adding  to  ovcrftl 
standards  that  require  the  use  ( 
preventioD  cqaipstent  by  allow 
alternative  uses  of  equiproeo^  I 
closer  to  the  tops  of  larger  tank 
be  done  in  a  manner  that  achie 
certain  minimum  levels  of  perft 
This  technical  amendment  is  is 
complete  EPA's  response  to  a  p 
for  rul^nakiog. 

DATES:  Effective  Date:  Septeral 
1991. 

FOM  FURTHEN  INFORMATKUt  CO* 

The  RCRA/Superfund  Hotlme  i 
424-9346  (toll  free)  or  382-^000 
Washington.  DC). 
SUPPtEMENTARV  INFORMATION: 

I.  BackgrouDd 

On  September  23, 1938  (53  FF 
EPA  promulgated  technical 
requirements  under  subtitle  I  oi 
Resomce  Conservation  and  Ret 
Act  (RCRA)  for  underground  st 
tanks  containing  petroleum  or 
substances  defined  as  hazardoi 
the  Comprehensive  Response, 
CompensatioD,  aoui  Liability  At 
(CERCLA),  except  for  substanc 
regulated  as  hazardous  waste  i 
subtitie  C  of  RCRA.  Those  rulei 
into  effect  90  days  later  on  Deo 
1988.  Today's  document  finalizi 
technical  addition  to  §  280^  oi 
final  regulations  where  they  ad 
design  requirements  for  overfiH 
prevention  equipment. 

In  a  letter  dated  December  8, 
American  Petroleum  Institofe  » 
a  peti'tion  under  section  7004(a) 
requesting  technical  amendmer 
final  regulations.  On  April  27, 1 
Agency  published  its  decision  t 
the  petition  for  rulemaking  in  5 
areas  (55  FR  17783J.  On  that  da 
Agency  also  proposed  to  grant 
petitioner's  request  in  one  techi 
issue  area,  and  accordingly  soli 
public  comment  on  a  proposed 
amendment  to  the  regulations  i 
desi^  requirements  for  overfill 
equipment  (55  FR  17767).  In  sun 
issue  raised  by  API  was  whethi 
the  Agency  shoaM  allow  altem 
environmentally  protective  wa; 
locating  overfill  prevention  equ 
on  new  and  existing  tanks  not  t 
under  the  final  rules:  Particular 
allowing  the  use  of  some  equipi 
located  closer  to  the  te^  of  larg 
(those  greater  than  4,800  galloii 
proposed  to  add  a  performance 
to  the  spill  ai>d  overfill  ntfunt 
S  28a20tc)(lUii)  to  address  thet 
technical  questions. 

Today,  the  Agency  is  fijiaUzii 
proposed  pesformance  standart 
enable  the  use  of  numerous  typ 
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elements  required  for  recordation. 
Including  the  prescribed  fee  have  been 
received  in  the  Copyright  Office.  After 
recordation  of  the  statement,  the  sender 
will  receive  a  certificate  of  record  from 
the  Copyright  Office.  Any 
documentation  or  photographs 
accompanying  any  submission  will  be 
retained  and  filed  by  the  Copyright 
Office.  They  may  also  be  transferred  to 
the  Library  of  Congress,  or  destroyed 
after  preparing  suitable  copies,  in 
accordance  with  usual  procedures. 

(f)  The  Copyright  Office  will  record 
statements  in  the  Visual  Arts  Registry 
without  examination  or  verification  of 
the  accuracy  or  completeness  of  the 
statement  if  the  statement  is  designated 
as  a  "Visual  Arts  Registry  Statement" 
and  pertains  to  a  work  of  visual  art 
incorporated  in  or  made  part  of  a 
building.  Recordation  of  the  statement 
and  payment  of  the  recording  fee  shall 
establish  only  the  fact  of  recordation  in 
the  official  record.  Acceptance  for 
recordation  shall  not  be  considered  a 
determination  that  the  statement  is 
accurate,  complete,  and  otherwise  in 
compliance  with  section  113(d),  title  17, 
U.S.  Code.  The  accuracy  and 
completeness  of  the  statement  is  the 
responsibility  of  the  artist  or  building 
owner  who  submits  it  for  recordation. 
Artists  and  building  owners  are 
encouraged  to  submit  accurate  and 
complete  statements.  Omission  of  any 
information,  however,  shall  not  itself 
invalidate  the  recordation,  unless  a 
court  of  competent  jurisdiction  finds  the 
statement  is  materially  deficient  and 
fails  to  meet  the  minimum  requirements 
of  section  113(d)  of  title  17,  U.S.  Code. 

Dated:  ]uly  28, 1991. 
Ralph  Oman, 
Register  of  Copyrights. 

Approved: 
)aniM  H.  Biffingtoa, 
The  Librarian  of  Congress. 
(FR  Doc.  91-19179  Filed  8-12-«l:  8:45  am] 
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SUIMIARV:  This  document  by  the 
Environmental  Protection  Agency 
finalizes  a  technical  amendment  to  the 
underground  storage  tank  regulations. 


The  Agency  is  adding  to  ovcrftll  design 
stanUanis  that  require  the  use  ol  overEill 
prevention  cqtupment  by  allowing 
altemabve  uses  of  equipmec4  located 
closer  to  the  tops  of  larger  tanks  if  it  can 
be  done  in  a  manner  that  achieves 
certain  minimum  levels  of  performance. 
This  technical  amendment  is  issued  to 
complete  EPA's  response  to  a  petition 
for  rulnnaking. 

DATES:  Effective  Date:  September  12. 
1991. 

FOM  FUflTHEN  IMFORMATKM  COMTACH 

The  RCRA/Superfund  Hotline  at  (800) 
424-9346  (toll  free)  or  382-3000  (in 
Washington.  DC). 
SUPPLEMENTARY  INFOfWATION: 

I.  Background 

On  September  23, 1938  (53  FR  37082) 
EPA  promulgated  technical 
requirements  under  subtitle  I  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  (or  underground  storage 
tanks  containing  petroleum  or 
substances  defined  as  hazardous  under 
the  Comprehensive  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  except  for  substances 
regulated  as  hazardous  waste  under 
subtitle  C  of  RCRA.  Those  rules  went 
into  effect  90  days  later  on  December  22, 
1988.  Today's  document  finalizes  a 
technical  addition  to  §  280^  of  those 
final  regulations  where  they  address 
design  requirements  for  overfiH 
prevention  equipment. 

In  a  letter  dated  December  8, 19881  the 
American  Petroleum  Institute  submitted 
a  petition  under  section  7004(a)  of  RCRA 
requesting  technical  amendmervts  to  the 
final  regulations.  On  April  27, 1990  the 
Agency  published  its  decision  to  deny 
the  petition  for  rulemaking  in  5  issue 
areas  (55  FR  17763).  On  that  date  the 
Agency  also  proposed  to  grant  the 
petitioner's  request  in  one  technical 
issue  area,  and  accordingly  soHcited 
public  comment  on  a  proposed  technical 
amendment  to  the  regulations  in  the 
design  requirements  for  overfill 
equipment  (55  FR  17767).  In  sum,  tke 
issue  raised  by  API  was  whether  or  not 
the  Agency  shmild  allow  altematire 
environmentally  protective  ways  for 
locating  overfill  prevention  equipment 
on  new  and  existing  tanks  not  allowed 
under  the  final  rules:  Particularly  by 
allowing  the  use  of  some  equipment 
located  closes  to  the  to^  of  larger  tanks 
(those  greater  than  4.800  galloBs).  EPA 
proposed  to  add  a  performance  standard 
to  the  spill  and  overfill  teqpiffements  in 
S  280.20(c)(l)4ii)  to  address  these 
technicai  «tuestkuu> 

Today,  the  i^ency  Is  finalizing  the 
proposMi  pecformance  standard  to 
enable  the  use  of  numerous  types  of 


overfill  equipment  closer  to  the  tops  of 
larger  tanks,  as  long  as  the  equipraent 
achieves  the  mimmura  standards  ef 
performance  required  to  prcveni 

overfills. 

II,  Auienunent  of  Spin  and  OveifiS 
Prevention  Ret) uii  emeu ts  (Section 
28».20(cMl)(H)fC» 

Overfilling  UST  systems  is  a  conunoo 
source  of  petroleum  and  hazardous 
substance  USTs  releases  onto  the 
surface  of  the  ground.  EPA  studies  have 
found  that  UST  owners  and  operators 
without  overfiQ  prevention  equipment 
on  their  USTs  often  inadvertently  force 
product  into  the  environment  through 
tank  bung  boles,  vent  lines,  or  fill  ports 
when  the  voimne  of  liquid  delivered 
exceeds  the  tank's  storage  capacity. 
Sections  280JZ0(c)  and  28030  of  the  final 
regulations  provide  requirements  for 
spill  and  overfill  prevention  that 
mandate  UST  owners  and  operators  use 
prevention  equipment  as  well  as  follow 
procedures  for  preventing  spillage  and 
overfills  into  the  environment  during 
each  tank  in-filHng  operatien.  More 
specifically,  i  2a0.2Q(cKl)(ii)  of  the 
existing  rules  requires  that  owners  and 
operators  prevent  overfills  by  instalfiag 
equipment  with  a  design  that  will  either. 
(1)  Alert  the  transfer  operator  when  the 
tank  is  bo  more  than  90  percent  full  by 
restricting  the  flow  into  the  tank  or 
triggering  an  alarm,  or  (2)  astomaticatty 
shut  off  flow  into  the  tank  when  the  tank 
is  no  more  than  95  percent  fulL 

On  December  8, 1988,  the  American 
Petroleum  Institute  submitted  a 
rulemaking  petition  requesting,  in  part, 
that  EPA  review  and  change  the 
technical  requirements  for  overfill 
prevention  equipment.  This  petition 
identified  a  technical  oversight  in  an 
assumption  used  to  develop  the  rule's 
final  design  standards  iat  where  to 
locate  overfill  prevention  eqriipment  at 
the  top  of  tanks,  particularly  as  they  are 
applied  to  larger  tanks.  In  calculating 
the  percent  of  tank  capaaty  at  which 
flow  restrictors.  alarms,  or  shut  off 
devices  should  be  triggered  (see 
previous  paragra;^  above),  the  &ial 
design  standard  was  based  on  an 
assumed  average  tank  size  of  4.000 
gallons.  As  painted  out  by  API  in  its 
petition,  new  tank  sizes  are  likely  to 
increase  over  time,  particularly  in  the 
retail  motor  fuel  sectpr.  Therefore,  nncfer 
the  design  standard  aheraattves 
allowed  under  the  existing  regulation, 
the  maximtan  tank  capacity  of  larger 
tanks  (Le.,  10.000  gallons)  is  needlessly 
restricted  from  the  standjiolnt  af 
protecting  the  environment  For 
example,  under  the  existing  rales,  a 
10,000  gallon  tank  equipped  with  a  fiew 
restricttB-  overfill  preventicm  device  eaa 


be  filled  only  to  90S  capacity  (and 
necessitates  liXXI  gaUoa  of  ullage  be  left 
in  the  tank)  to  enabla  the  operator 
sufficient  time  to  respond  ud  safely 
prevent  an  overfill  by  shotting  off  the 
product  dekvcry  sfter  the  orv^et  ol  the 
flow  restrictor.  In  response  to  the 
petition.  EPA  proposed  performance 
criteria  for  what  constitutes  a  safe 
response  time  (see  55  FR  17767)  using 
various  types  of  equipment  and  tke 
Agency  requested  public  commenta  cm 
whethet  sack  additional  standards 
allowing  larger  tanks  to  be  filled  to  a 
much  higher  capauty  would  still  be 
protective  of  human  health  and  tiw 
environment 

The  April  27, 1990  proposal  consisted 
of  an  additional  set  of  performance 
8tandard.s  that  could  be  used  as  anothet 
alternative  to  the  existing  overfill 
prevention  design  standards.  The 
proposed  overfill  performance  stendarda 
wotdd  allow  use  of  equ^ment  capable 
of: 

•  Restricting  Sow  30  minutes  prior  to 
overfill, 

•  Alerting  the  operator  witk  s  hi^ 
level  alarm  one  minute  befaie 
overfillisg,  cr 

•  AutoBMtically  shutting  off  flow  inle 
the  tank  so  that  none  of  the  filtinga 
located  on  top  of  the  tank  are  exposed 
to  product  duis  to  overfilling. 

The  Agency  chose  these  alternative 
perfonnance  criteria  to  present  the 
minimum  response  times  necessary  la 
prevent  evcrfilk  with  the  Bia|or  ^rpes  of 
available  equipment  and  thereby  protect 
hunMn  heahfa  and  the  enwonment  Tke 
proposed  perfarraance  standards  were 
intended  to  enable  the  bcatioa  of  the 
di&reat  tj^ies  of  overfill  s^uipueat 
sometimes  even  closer  to  the  tops  of  tlie 
larger  tanks,  as  long  as  the  use  of  the 
equipment  achieves  one  of  these 
proposed  miaimam  levels  of 
performance. 

EPA  received  public  camments 
concerning  these  proposed  alternative 
performance  standards.  Some  specific 
tcefaaical  concerns  received  on  the 
overfill  performance  criteria  included 
such  items  as  the  potential  for  spillage 
from  larger  tanks  that  nay  be  tilted,  and 
the  insufficient  time  a  one-minotr  alazra 
allows  for  the  operator  to  shut  off  the 
inflow  of  product  before  it  reaches  the 
top  of  the  tank  AH  these  technical 
issaes  addressed  by  the  conuneiten 
were  prevteasly  raised  and  coasidercd 
when  devisiag  the  existing  overfill 
design  standuds  proanilgated 
September  2a,  1988.  Because  the  Agenqr 
did  net  solidt  more  ceannent  qn  theae 
technical  questions  (such  ss  the 
adequacy  of  How  restnctor  methods  tt 
overfill  preveation).  they  were  not 
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considered  in  flnalizing  today's 
amendment.  No  new  evidence  or  data 
were  provided  by  commenters  that 
called  into  question  the  basic  design 
assumptions  used  by  the  Agency  to 
guide  the  development  of  the  overfill 
equipment  standards. 

One  commenter  believed  the 
performance  standard  for  flow 
restrictors  was  unnecessarily  strict 
because  the  requirment  to  begin  flow 
restriction  30  minutes  prior  to  overfilling 
would  unduly  add  time  and  expense  to  a 
delivery.  EPA  does  not  agree  and 
believes  the  commenter  does  not 
understand  the  intent  and  effect  of  this 
rule.  The  requirement  for  a  flow 
restrictor  (or  some  other  type  of 
equipment)  is  intended  to  simply  serve 
as  a  warning  device  to  the  operator  that 
the  filling  process  is  to  stop  and  the 
remaining  product  in  the  delivery  hose 
should  be  emptied  into  the  tank.  The 
equipment  is  not  intended  to  alert  the 
deliverers  that  it  will  take  30  minutes 
longer  to  completely  fill  the  remaining 
ullage.  The  requirement  grants  a 
deliverer  using  flow  restrictor  equipment 
30  minutes  reaction  time  as  a  margin  of 
safety.  Within  this  30  minute  period,  the 
deUvery  process  must  cease  in  order  to 
prevent  overfills. 

EPA  agrees  with  those  commenters 
who  support  the  proposed  performance 
standards  as  an  environmentally 
protective  option  for  spill  and  overfill 
requirements.  Several  commenters 
recognized  that  adopting  a  time-based 
performance  standard  for  overfdl 
equipment  provides  the  advantages  of 
more  e^icient  utilization  of  tank 
capacities.  For  example,  some 
commenters  identified  that  fuller  use  of 
tanks  decreases  petroleum  product 
transportation  and  associated  delivery 
hazards  (i.e.,  spillage  through  hose 
connections  and  disconnections), 
thereby  increasing  efficient  supply  to  the 
American  consumer.  They  also  pointed 
out  that  time-based  performance 
standards  also  eliminate  various 
expenditures,  including  those  associated 
with  more  fi^quent  deliveries, 
installation  of  otherwise  unnecessarily 
larger-sized  tanks  to  compensate  for  the 
excessive  ullage  requirement,  and 
retrofitting  tanks  with  alternative 
overfill  protection  systems. 

EPA  expects  that  the  existing  overfill 
design  standards  will  continue  to  be  the 
requirement  of  choice  by  owners  and 
operators  of  tanks  smaller  than  4.000 
gallons.  However,  today's  added 
performance  standard  alternatives 
address  the  petitioner's  concerns  that 
the  September  23, 1988  regulation  in 
several  cases  unnecessarily  reduced 
maximum  tank  storage  capacity  for 


larger  tanks,  and  will  allow  additional 
options  for  owners  and  operators,  and 
equipment  providers.  EPA  has 
concluded  that  today's  amendment 
provides  some  additional  flexibility  in 
the  use  of  overfill  equipment  with  no 
reduction  in  protection  of  human  health 
and  the  environment.  The  full  comment 
response  document  is  available  in  the 
UST  Docket.  Call  (202)  475-9720  to  make 
an  appointment  with  the  docket  clerk. 

III.  Economic  and  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  Since  this  amendment  simply 
increases  the  regulated  community's 
flexibility  of  implementation  by  adding    ' 
some  equally  protective  minimum 
performance  standard  alternatives  to 
the  existing  overfill  design  standards, 
the  amendment  does  not  require  a 
Regulatory  Impact  Analysis. 

This  document  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C  601  etseq.)  requires  the  Agency 
to  prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  impact  of  a 
proposed  or  final  rule  on  small  entities 
(i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  will  not  have 
significant  impact  on  a  substantial 
number  of  small  entities.  EPA  believes 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  will 
provide  additional  flexibility  in 
complying  with  the  standards  for 
preventing  the  overfilling  of  USTs. 
Accordingly,  the  Agency  has  concluded 
that  the  law  does  not  require  a 
Regulatory  Flexibility  Analysis  and 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C  Federalism  Assessment 

Executive  Order  12612  requires  the 
Agency  to  perform  a  federalism 
assessment  on  proposed  and  final  rules. 
The  Executive  Order  specifies  that 
Federal  agencies  should  refi-ain  fivm 
limiting  State  policy  options,  consult 
with  States  prior  to  taking  any  actions 
that  would  restrict  State  policy  options, 
and  take  such  actions  only  when  there  is 


a  clear  constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Executive  order  provides  for  a 
preemption  of  State  law  only  if  there  is  a 
clear  Congressional  intent  for  the 
Agency  to  do  so.  Any  such  preemption 
is  to  be  limited  to  the  extent  possible. 
The  Agency  has  revised  today's  rule 
and  concluded  that  a  federalism 
assessment,  as  defined  by  Executive 
Order  12612,  is  not  required.  Today's 
rule  merely  adds  another  option  for 
meeting  the  Federal  overfill  prevention 
standards;  the  overfill  protection 
objective  for  State  programs  approval 
has  not  changed. 

D.  Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  requirements  and 
thus  will  not  increase  the  paperwork 
burden  on  the  regulated  community  in 
contravention  of  the  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  280 

Hazardous  materials,  Petroleum.' 
Underground  storage  tanks. 

Dated:  August  5, 1991. 
WilUam  K.  Reilly, 
Administrator 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  280  is  amended  as  set 
forth  below: 

PART  280— TECHNICAL  STANDARDS 
AND  CORRECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  OF  UNDERGROUND 
STORAGE  TANKS  (UST) 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6912. 6991,  e991(a), 
6891(6).  e091(c).  6991(d).  e991(e).  6991(f). 
6991(h). 

2.  Section  280.20  is  amended  by 
revising  paragraph  (c](l)(ii)(B)  and  by 
adding  paragraph  (c)(l)(ii)(C)  to  read  as 
follows: 

S  280.20    P«rfonnanc«  standards  for  naw 
USTaystama. 

(€)••• 

(1)    *    *    * 
(ii)    *    •    • 

(B)  Alert  the  transfer  operator  when 
the  tank  is  no  more  than  90  percent  full 
by  restricting  the  flow  into  the  tank  or 
triggering  a  high-level  alarm;  or 

(C)  Restrict  flow  30  minutes  prior  to 
overfilling,  alert  the  operator  with  a  high 
level  alarm  one  minute  before 
overfilling,  or  automatically  shut  off 
flow  into  the  tank  so  that  none  of  the 


fittings  located  on  top  of  the  ts 
exposed  to  product  due  to  ove 
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HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Part  97 

Consolidation  of  Grants  to  tti 
Areas        j | 

aoehcy:  Office  of  the  Secretar 
action:  Final  rule  with  coounc 

summary:  This  technical  rule  i 
programs  to  the  list  of  Departn 
Health  and  Human  Services  fc 
block  grant  programs  which  m 
consolidated  by  the  Virgin  Isia 
Guam,  American  Samoa,  the 
Conunonwealth  of  the  Norther 
Islands,  and  the  Trust  Terrilor 
Pacific  Islands  (Republic  of  Pa 
continues  to  permit  consolidat 
certain  Public  Heahh  Service  f 
to  the  Federated  States  of  Mici 
and  the  Republic  of  the  Marshi 
Islands. 

DATES:  Effective  date:  This  fin< 
with  comment  period  is  effecti 
13, 1991.  Comments  on  this  ruli 
received  October  15, 1991. 
ADDRESSES:  Please  submit  wri 
comments  to:  Mr.  Jim  Mason,  ( 
the  Deputy  Under  Secretary  fo 
Intergovernmental  Affairs,  Dep 
of  Health  and  Human  Services 
H.  Humphrey  Building,  200 
Independence  Ave,  SW.,  room 
WashingtoQ.  DC  20201. 

Comments  received  in  respo 
rule  may  be  reviewed  in  room 
between  the  hours  of  9  a.m.  an 
p.nu  NAonday  through  Friday,  ^ 
Federal  holidays,  beginning  on 
after  the  close  of  the  coounent 
FOR  FURTHEJt  IHFOHMAnnaW  CO) 
Jim  Masun.  (202)  245-6036  or  Pi 
Buns,  (202)  245-2892. 
SUPM,EMENTARV  INFORMATKMK 

I.  Background 

Section  501  of  Public  Law  9& 
commonly  referred  to  as  tlte  Oi 
Territories  Act  of  1977,  as  amei 
U.S.C.  1469a),  authorizes  Feder 
agencies  to  consolidate  grants 
"insular  areas".  Le.,  the  Virgin 
Guam.  American  Samoa,  the 
Commonweallk  of  the  Northen 
Islands,  and  the  Trust  Territory 
Pacific  Islands. 
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a  clear  constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Executive  order  provides  for  a 
preemption  of  State  law  only  if  there  is  a 
clear  Congressional  intent  for  the 
Agency  to  do  so.  Any  such  preemption 
is  to  be  limited  to  the  extent  possible. 
The  Agency  has  revised  today's  rule 
and  concluded  that  a  federalism 
assessment,  as  defined  by  Executive 
Order  12612,  is  not  required.  Today's 
rule  merely  adds  another  option  for 
meeting  the  Federal  overfill  prevention 
standards;  the  overfill  protection 
objective  for  State  programs  approval 
has  not  changed. 

D.  Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  requirements  and 
thus  will  not  increase  the  paperwork 
burden  on  the  regulated  community  in 
contravention  of  the  purposes  of  the 
Paperworic  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

List  of  Subiects  in  40  CFR  Part  280 

Hazardous  materials.  Petroleum.' 
Underground  storage  tanks. 

Dated:  August  5. 1991. 
William  K.  ReiUy, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  280  is  amended  as  set 
forth  below: 

PART  280— TECHNICAL  STANDARDS 
AND  CORRECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  OF  UNDERGROUND 
STORAGE  TANKS  (UST) 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6912.  6991,  6991(al, 
6991(b].  6891(c).  6991(d).  6«91(e),  6991(f]. 
6891(h). 

2.  Section  280.20  is  amended  by 
revising  paragraph  (c](l)(ii)(B)  and  by 
adding  paragraph  (c)(l)(ii)(C)  to  read  as 
follows: 

S  290.20    Pwrformanc*  standarda  for  n«w 
USTsystwns. 

(c)  •  •  • 

(1)  *  *  * 
(ii)  ♦  *  * 

(B)  Alert  the  transfer  operator  when 
the  tank  is  no  more  than  90  percent  full 
by  restricting  the  fiow  into  the  tank  or 
triggering  a  high-level  alarm:  or 

(C)  Restrict  flow  30  minutes  prior  to 
overfilling,  alert  the  operator  with  a  high 
level  alarm  one  minute  before 
overfilling,  or  automatically  shut  off 
flow  into  the  tank  so  that  none  of  the 


fittings  located  on  top  of  the  tank  are 
exposed  to  product  due  to  overfilling. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tht  Secretary 

45  CFR  Part  97 

Consolfdation  of  Granta  to  tha  inautat 
Areas        1 1 

agency:  Office  of  the  SecreUry.  HHS. 
action:  Final  n^  with  comment  period 

summary:  This  technical  rule  adds  five 
programs  to  the  list  of  Department  of 
Health  and  Human  Services  formula  and 
block  grant  programs  which  may  be 
consolidated  by  the  Virgin  Islands. 
Guam.  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands  (Republic  of  Palau)  and 
continues  to  permit  consolidati(»  of 
certain  Public  i^Ieahh  Service  programs 
to  the  Federated  States  of  Micronesia 
and  the  Republic  of  the  Marshall 
Islands. 

DATES:  Effective  date:  This  final  nde 
with  comment  period  is  effective  Aognst 
13, 1991.  Comments  on  this  rule  must  be 
received  October  15, 1991. 
AOOncsSES:  Please  submit  written 
comments  to:  Mr.  Jim  Mason.  Office  of 
the  Deputy  Under  Secretary  for 
Intergovernmental  Affairs,  Department 
of  Health  and  Human  Services.  Hubert 
H.  Humphrey  Building.  200 
Independence  Ave.  SW.,  room  614E, 
Washingtoo,  DC  20201. 

Comments  received  in  response  to  this 
rule  may  be  reviewed  in  room  614E 
between  the  hours  of  9  a.m.  and  5:30 
p.nu  Monday  through  Friday,  except 
Federal  holidays,  beginning  one  week 
after  the  close  of  the  comment  period. 
FOR  FUWTHEJI  INFORMATION  CONTACR 
lim  Masun.  (202}  245-6036  or  Prank 
Bums.  (202)  245-2892. 

SUPPI^MENTARY  INFORMATKMt: 

I.  Background 

Section  501  of  Public  Law  95-134^ 
commonly  referred  to  as  the  Omnibue 
Territories  Act  of  1977,  as  amended  (48 
U.S.C.  14698),  authorizes  Federal 
agencies  to  consolidate  grants  to  certain 
"insular  axeas",  Le..  the  Virgin  Islands, 
Guam.  American  Samoa,  the 
CommoDweallh  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  lalaods. 


Specifically,  section  501  permits:  [ai  A 
Federal  agency  to  consolidate  any  or  aH 
grants  to  each  of  these  insular  areas 
except  those  grants  used  to  make  direct 
payments  to  individuals; 

(b)  A  Federal  agency  to  waive 
requirements  for  matching  funds, 
applications,  and  reports  with  respect  te 
the  consolidated  grants; 

(c)  An  insular  area  to  use  the 
consolidated  grant  funds  for  any 
purpose  or  purposes  authorized  mider 
any  of  the  grant  programs  that  have 
been  consolidated; 

(d)  An  insular  area  to  determine  the 
amount  of  furtds  to  allocate  to  each 
program  or  purpose  authorized  under 
the  consolidated  grant* 

fe)  An  insular  area  to  tailor  Federal 
assistance  to  its  needs  and  to  reduce  the 
application,  reporting  and 
administrative  requirements;  and 

(f)  An  insular  area  to  use  Federal 
assistance  derived  from  one  program  for 
purposes  authorized  by  another,  and 
determine  how  funds  will  be  allocated 
among  the  programs  consolidated.  It 
however,  most  n»eet  all  the  statutory 
and  regulatory  requirements  of  the 
program(s)  under  which  the  application 
for  a  consolidated  grant  is  submitted. 

The  Department  published  regulations 
authorizing  the  consolidation  of  certain 
formula  and  block  grants  to  insular 
areas  on  January  19, 1981  (46  FR  4921). 
December  16. 1982  (47  FR  56466).  March 
25. 1987  (52  FR  9494),  and  October  28, 
1987  (52  FR  41431).  Since  that  time,  all 
eligible  insular  areas  have  submitted 
consolidated  grant  applications.  For 
fiscal  year  1990,  aU  of  the  insular  areas 
submitted  consolidated  grant 
applications,  ranging  from  one  insular 
area  consolidating  six  programs  to 
anoAer  consolidating  thirteen  programs. 

II.  PravisHKU  of  the  Ffaial  Ruk 

The  technical  amendments  to  45  CFR 
part  97.  at  {  97.12.  will  add  two 
programs  administered  by  the 
Admrnrstration  for  Children  and 
Famihes  (ACF)  and  three  programs 
administered  by  Public  Health  Service 
(PHS)  to  the  list  of  formula  and  block 
grant  programs  which  may  be 
consolidated.  Specifically,  we  are 
adding  the  following  block  grant 
program  to  the  list: 

Community  Youth  Activity.  42  U.S.C 
11841.  (PHS). 

Additionally,  we  are  adding  the 
followir.j  other  formula  grant  programs: 

(1)  Emergency  Community  Services 
Homeless,  42  U.S.C.  113M.  (ACF); 

(2)  Community  Food  and  Nutrition.  42 
U.S.C.  9910a.  (ACF); 

(3)  Protection  and  Advocacy  for 
Mentally  111  Individuals,  42  U.S.C  9G01. 
(PHS);  and 


(4)  Projects  ibr  Assistance  in 
Ttaoaition  from  Honielessnesa.  42  U.S.C. 
290  (cc-a)  et  seq.  (PHS). 

In  addition,  in  order  to  accommodate 
addkionai  programfs)  which  the 
Secretary  may  determine  are  evetlaWe 
for  coBsoikiation,  we  are  revising  the 
first  paragraph  of  §  97.12  to  read  as 
follows: 

(a)  These  regulations  apply  to  the 
consolidation  of  granti  under  tiie  programs 
listed  in  paragraphj  (b)  and  (c)  of  thi«  Mctioa 
and  to  any  addftJonal  programfs)  as 
determined  by  the  Secrpfary,  This  Iwt  of 
programs  w»H  htt  penodicath'  updetH  in  the 
Code  of  Federal  Regulationi  throagh 
publication  In  the  Federal  Register. 

Finally,  in  8  ST'.ll  we  have  deleted  the 
specific  Jurisdictional  entities  that  make 
up  the  Trust  Territory  of  the  Pacific 
Islands  CTTPI)  since  only  the  Republic  of 
Palau  is  still  a  territory.  The  Federated 
States  of  Micronesia  and  the  RepubBc  of 
the  Marshall  Islands  were  previously 
part  of  the  TTPI  but  they  have  entered 
into  Compacts  of  Free  AsaociatJan  with 
the  United  States  and  remain  eligible  for 
certain  health  programs. 

in.  Waiver  ef  ^fot{ce  and  Comroeot 
Proceduree 

A  fijaal  nde  is  being  published  aa  thie 
action  i»  a  terhnical  change  which  wQl 
afford  the  insular  areas  maximum 
flexibility  in  the  operation/ 
administration  of  their  programs. 
Accordingly,  the  Secretary  haa 
determined  that  it  would  be 
impracticable,  unnecessary,  and 
contrary  to  ttie  pubbc  interest  to  use 
notice  and  comment  procedures  in 
issuing  these  regulations.  All  comments 
received  wiU  be  coBsidered,  and  the 
rules  wiQ  be  revised,  if  appropriate. 

IV.  Impact  Analysis 

Executive  Order  12291 

Executive  Order  12291  reqairee  thaf  a 

regulatory  impact  analysis  be  ptepaied 
for  aiaior  rules,  which  arc  defiiied  in  the 
order  as  any  rule  that  has  an  annaal 
effect  on  the  national  economy  of  $100 
mfltion  or  more  or  certain  other 
specified  effects.  The  Department  haa 
determined  that  this  technical  rule  vb  not 
a  major  rule  within  the  meaning  of  the 
Executive  order  because  it  will  not  have 
any  efleet  en  the  economy  of  $100 
million  or  more  or  otherwise  meet  the 
threshold  criteria. 

ReguJatory  Flexibility  Act  of  WKt 

Consistent  with  the  Regulatory 
Flexibility  Act  of  1980  5  U.SC  chapter 
6),  the  Depertntent  tries  to  anticfpete 
and  reduce  the  impact  of  roles  and 
paperwork  requirements  on  small 
businesses.  For  each  reie  wfth  a 
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"significant  economic  impact  on  a 
substantial  number  of  small  entities"  an 
analysis  is  prepared  describing  the 
rule's  impact  on  small  entities.  Small 
entities  are  defmed  in  the  Act  to  include 
small  businesses,  small  not  for  profit 
organizations  and  small  governmental 
entities. 

The  primary  impact  of  these 
regulations  is  on  the  insular  areas  which 
are  not  "small  entities"  within  the 
meaning  of  the  Act.  For  these  reasons, 
the  Secretary  certiHes  that  these  rules 
will  not  have  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980  (Pub.  L  96-511).  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  any  reporting  or  record 
keeping  requirements  in  a  proposed  or 
fmal  rule.  This  rule  does  not  contain 
information  collection  requirements  or 
increase  Federal  paperwork  burden  on 
the  public  or  private  sector. 

V.  List  of  Subjecte  in  45  CFR  Fart  97 

Administrative  practice  and 
procedures.  Aged,  Alcoholism,  Child 
welfare.  Community  action  programs. 
Dependent  care  planning,  Drug  abuse. 
Energy,  Family  violence  prevention. 
Grant  programs-energy,  Grant  programs- 
health.  Grant  programs-social  programs. 
Health  care.  Maternal  and  child  health. 
Mental  health  programs,  Public  health. 

For  the  reasons  set  forth  in  the 
preamble,  title  45  part  97  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  97— CONSOUDATION  OF 
GRANTS  TO  THE  INSULAR  AREAS 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  Sec.  501.  Pub.  L  95-134.  as 
amended.  48  U.S.C  14a9a. 

2.  Section  97.11  is  revised  to  read  as 
follows: 

S  97. 11    Which  jurisdictions  may  apply  for 
a  consolidated  grant? 

The  following  jurisdictions  (insular 
areas j,  as  appropriate  with  respect  to 
each  block  and  formula  grant  program, 
may  apply  for  a  consohdated  grant 
under  this  Part:  the  Virgin  Islands; 
Guam;  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands;  and  the  Trust  Territory  of  the 
Pacific  Islands  (the  Republic  of  Palau). 
In  addition,  the  Federated  States  of 
Micronesia  and  the  Republic  of  the 
Marshall  Islands  may  apply  for  a 
consolidated  grant  for  certain  PHS 
programs  as  indicated  in  §  97.12. 


3.  Section  97.12  is  revised  to  read  as 
follows: 

$97.12    Which  grants  may  b« 
consolidated? 

(a)  These  regulations  apply  to  the 
consolidation  of  grants  under  the 
programs  listed  in  paragraphs  (b)  and  (c) 
of  this  section  and  to  any  additional 
program(s)  as  determined  by  the 
Secretary.  The  list  of  programs  will  be 
periodically  updated  in  the  Code  of 
Federal  Regulations  through  publication 
in  the  Federal  Register. 

(b)  Block  Grants. 

(1)  Preventive  Health  and  Health 
Services,  42  U.S.C.  300w-300w-10.  > 

(2]  Alcohol  and  Drug  Abuse  and 
Mental  Health  Services,  42  U.S.C.  300x- 
300X-9.* 

(3)  Maternal  and  Child  Health 
Services,  42  U.S.C.  701-709." 

(4)  Social  Services,  42  U.S.C.  1397- 
1397f. 

(5)  Community  Services,  42  U.S.C. 
9901-9912. 

(6)  Low-Income  Home  Energy 
Assistance,  42  U.S.C.  8621-8629. 

(7)  Community  Youth  Activity,  42 
U.S.C.  11841.* 

(c)  Other  Grants. 

(1)  Child  Welfare  Services,  42  U.S.C. 
620,  et  seq. 

(2)  Developmental  Disabilities,  42 
U.S.C.  6021-6030. 

(3)  Aging  Supportive  Services  and 
Senior  Centers,  42  U.S.C.  3030d. 

(4]  Congregate  Meals  for  the  Elderly, 
42  U.S.C.  3030e. 

(5)  Home  Delivered  Meals  for  the 
Elderiy.  42  U.S.C.  3030f. 

(6)  Child  Abuse  and  Neglect  State 
Grants,  42  U.S.C.  5103(b). 

(7)  Dependent  Care  Plaiming  and 
Development  State  Grants,  42  U.S.C. 
9871,  et.  seq. 

(8)  Family  Violence  Prevention  and 
Services.  42  U.S.C.  10401.  et  seq. 

(9)  Children's  Justice  Act,  42  U.S.C. 
5101,  et  seq. 

(10)  Child  Development  Associate 
Scholarship  Assistance  Act,  42  U.S.C. 
10901.  et  seq. 

(11)  Emergency  Community  Services 
Homeless,  42  U.S.C.  11301. 

(12)  Community  Food  and  Nutrition, 
42  U.S.C.  9910a. 

(13)  Protection  and  Advocacy  for 
Mentally  111  Individuals,  42  U.S.C  9501. 

(14)  rejects  for  Assistance  in 
Transition  from  Homelessness,  42  U.S.C. 
290  (cc-21)  et  seq. 


■  Certain  Public  Health  Service  program*  for 
which  the  Federated  Slate*  of  Microneaia  and  the 
Republic  of  the  Marshall  laland*  may  apply  for  a 
consolidated  grant 

'  See  footnote  1  in  1 97.12(a)(1). 

•  See  footnote  1  in  |  07.12(aKl). 

*  See  footnote  1  in  1 97.12(a)(1). 


Approved:  June  27, 1991. 
Uuit  W.  Sullivan, 
Secretary. 
[FR  Doc.  91-19180  Filed  8-12-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

(Docket  No.  910899-1199] 

Groundflsh  of  the  GuH  of  Alaska;  and 
the  Groundflsh  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Emergency  interim  rule. 

summary:  NMFS  has  determined  that 
an  emergency  exists  in  groundflsh 
fisheries  being  conducted  in  the  Gulf  of 
Alaska  (GOA)  and  in  the  Bering  Sea  and 
Aleutian  Islands  area  (BSAI).  Current 
management  measures  applicable  to  the 
GOA  and  BSAI  could  result  in 
unnecessarily  high  bycatches  of  halibut 
in  trawl  fisheries.  Therefore,  the 
Secretary  of  Commerce  (Secretary)  is 
implementing  new  measures  to 
constrain  halibut  bycatch  rates.  This 
action  is  necessary  to  constrain  PaciHc 
halibut  bycatch  amounts  and  facilitate 
enforcement.  It  is  intended  to  further  the 
goals  and  objectives  in  the  Fishery 
Management  Plans  (FMPs)  for 
Groundflsh  of  the  Gulf  of  Alaska  and  for 
the  Groundflsh  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  area. 
DATES:  Effective  August  7, 1991  through 
November  12, 1991.  Comments 
particularly  are  invited  on  the 
Environmental  Assessment  (EA) 
prepared  for  this  action. 
ADDRESSES:  Copies  of  the  EA  may  be 
obtained  from  Dale  R.  Evans,  Chief, 
Fisheries  Management  Division,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  Alaska 
99802.  Comments  should  be  sent  to  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg  (Fisheries  Management 
Division,  NMFS),  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundflsh 
fisheries  in  the  Exclusive  Economic 
Zone  {EE2.)  of  the  GOA  and  the  BSAI 
are  managed  by  the  Secretary  under  the 
FMPs.  The  FMPs  were  prepared  by  the 
North  Pacific  Fishery  Management 


Federal  Register 

Coimcil  (Council)  under  the  Mag 
Fishery  Conservation  and  Mana 
Act  (Magnuson  Act)  and  are 
implemented  by  respective  regul 
for  the  foreign  fishery  at  50  CFR 
and  611.93  and  for  the  U.S.  fishe: 
CFR  parts  672  and  675.  General 
regulations  that  also  pertain  to  t 
fishery  appear  at  50  CFR  part  62 

At  times,  amendments  to  the  I 
and/or  their  implementing  reguL 
are  necessary  to  respond  to  fish( 
conservation  and  management  i; 
that  cannot  be  addressed  under 
procedures  within  a  timeframe  F 
for  by  the  Magnuson  Act.  Sectio 
of  the  Magnuson  Act  provides  fc 
issuance  of  an  emergency  rule  tc 
conservation  and  management  i 
up  to  90  days  with  a  possible  90- 
extension. 

The  Council  recommended  at 
23-26, 1991,  meeting  that  an  erne 
rule  be  issued  that  would  (1)  am 
GOA  regulations  at  50  CFR  672.1 
prohibit  trawling  for  groundfish 
GOA  once  the  bycatch  allowant 
Pacific  hahbut  is  reached,  excep 
trawling  for  pollock  with  pelagic 
would  be  allowed,  and  (2)  amen 
and  BSAI  regulations  at  50  CFR 
and  50  CFR  675.20(h),  respective 
reducing  the  directed  fishing  sta 
for  Pacific  cod  and  for  groundfis 
than  pollock  in  the  BSAI  and  GC 
pollock  fisheries  conducted  with 
trawls. 

In  addition,  NMFS  has  determ 
that  two  other  changes  are  necei 
First,  an  amendment  to  the  defir 
a  fishing  trip  in  BSAI  regulation! 
CFR  675.20(i)(2)  is  necessary  to  i 
burden  on  fishermen,  and  secon 
amendments  to  GOA  and  BSAI 
regulations  at  50  CFR  672.20(f)(l 
675.21(c)(2),  respectively,  are  nei 
to  enforce  closures  to  fishing  by 
using  nonpelagic  trawls. 

Therefore,  this  emergency  rule 
implements  the  following  measu 

(1)  All  trawling  for  groundfish 
GOA  is  prohibited  when  the  hal 
prohibited  species  catch  (PSC)  li 
seasonal  allowance  thereof  is  re 
except  that  directed  fishing  for  f 
by  vessels  using  pelagic  trawls  a 
allowed; 

(2)  Directed  fishing  standards 
reduced  for  BSAI  Pacific  cod  am 
GOA  groundfish  other  than  polh 
are  caught  while  fishing  for  polh 
pelagic  trawl  gear; 

(3)  The  definition  of  a  fishing  t 
the  BSAI  for  purposes  of  calcula 
directed  fishing  standards  is  am 
such  that  a  vessel  starts  a  new  t 
when  it  enters  or  leaves  a  suban 
reporting  area  to  which  a  directs 
fishing  prohibition  applies;  and 
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Approved:  June  27, 1991. 
Louia  W.  Sullivan. 

Secretary. 

[FR  Doc.  91-19180  Filed  8-12-91;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Parts  672  and  675 
[Docket  No.  91089»-1 199] 

Groundfish  of  the  Gulf  of  Alaska;  and 
ttie  Groundfish  Rshery  of  the  Bering 
Sea  and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Emergency  interim  rule. 

summary:  NMFS  has  determined  that 
an  emergency  exists  in  groundfish 
fisheries  being  conducted  in  the  Gulf  of 
Alaska  (GOA)  and  in  the  Bering  Sea  and 
Aleutian  Islands  area  (BSAI).  Current 
management  measures  applicable  to  the 
GOA  and  BSAI  could  result  in 
unnecessarily  high  bycatches  of  halibut 
in  trawl  Rsheries.  Therefore,  the 
Secretary  of  Commerce  (Secretary)  is 
implementing  new  measures  to 
constrain  halibut  bycatch  rates.  This 
action  is  necessary  to  constrain  Pacific 
halibut  bycatch  amounts  and  facilitate 
enforcement.  It  is  intended  to  further  the 
goals  and  objectives  in  the  Fishery 
Management  Plans  (FMPs)  for 
Groundfish  of  the  Gulf  of  Alaska  and  for 
the  Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  area. 
DATES:  Effective  August  7, 1991  through 
November  12, 1991.  Comments 
particularly  are  invited  on  the 
Environmental  Assessment  (EA) 
prepared  for  this  action. 
ADDRESSES:  Copies  of  the  EA  may  be 
obtained  from  Dale  R.  Evans.  Chief, 
Fisheries  Management  Division,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  Alaska 
99802.  Comments  should  be  sent  to  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg  (Fisheries  Management 
Division,  NMFS).  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  of  the  GOA  and  the  BSAI 
are  managed  by  the  Secretary  under  the 
FMPs.  The  FMPs  were  prepared  by  the 
North  Pacific  Fishery  Management 


Council  (Council)  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act)  and  are 
implemented  by  respective  regulations 
for  the  foreign  fishery  at  50  CFR  811.92 
and  611.93  and  for  the  U.S.  fishery  at  50 
CFR  parts  672  and  675.  General 
regulations  that  also  pertain  to  the  U.S. 
fishery  appear  at  50  CFR  part  620. 

At  times,  amendments  to  the  FMPs 
and/or  their  implementing  regulations 
are  necessary  to  respond  to  fishery 
conservation  and  management  issues 
that  cannot  be  addressed  under  normal 
procedures  within  a  timeframe  provided 
for  by  the  Magnuson  Act.  Section  305(c) 
of  the  Magnuson  Act  provides  for 
issuance  of  an  emergency  rule  to  resolve 
conservation  and  management  issues  for 
up  to  90  days  with  a  possible  90-day 
extension. 

The  Council  recommended  at  its  April 
23-26, 1991,  meeting  that  an  emergency 
rule  be  issued  that  would  (1)  amend 
GOA  regulations  at  50  CFR  672.20(f)  to 
prohibit  trawUng  for  groundHsh  in  the 
GOA  once  the  bycatch  allowance  for 
Pacific  halibut  is  reached,  except  that 
trawling  for  pollock  with  pelagic  trawls 
would  be  allowed,  and  (2)  amend  GOA 
and  BSAI  regulations  at  50  CFR  672.20(g] 
and  50  CFR  875.20(h),  respectively,  by 
reducing  the  directed  fishing  standards 
for  Pacific  cod  and  for  groundfish  other 
than  pollock  in  the  BSAI  and  GOA 
pollock  fisheries  conducted  with  pelagic 
trawls. 

In  addition,  NMFS  has  determined 
that  two  other  changes  are  necessary. 
First,  an  amendment  to  the  definition  of 
a  fishing  trip  in  BSAI  regulations  at  50 
CFR  675.20(i)(2)  is  necessary  to  relieve  a 
burden  on  fishermen,  and  second, 
amendments  to  GOA  and  BSAI 
regulations  at  50  CFR  672.20(f)(1)  and 
675.21(c)(2),  respectively,  are  necessary 
to  enforce  closures  to  fishing  by  vessels 
using  nonpelagic  trawls. 

Therefore,  this  emergency  rule 
implements  the  following  measures: 

(1)  All  trawling  for  groundfish  in  the 
GOA  is  prohibited  when  the  halibut 
prohibited  species  catch  (PSC)  limit  or 
seasonal  allowance  thereof  is  reached, 
except  that  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawls  will  be 
allowed; 

(2)  Directed  fishing  standards  are 
reduced  for  BSAI  Pacific  cod  and  for  all 
GOA  groundfish  other  than  pollock  that 
are  caught  while  fishing  for  pollock  with 
pelagic  trawl  gear; 

(3)  The  definition  of  a  fishing  trip  in 
the  BSAI  for  purposes  of  calculating 
directed  fishing  standards  is  amended 
such  that  a  vessel  starts  a  new  trip 
when  it  enters  or  leaves  a  subarea  or 
reporting  area  to  which  a  directed 
fishing  prohibition  applies;  and 


(4)  Vessels  must  render  non-pelagic 
trawls  unusable  for  fishing  when 
conducting  fishing  operations  in  areas 
closed  to  the  use  of  non-pelagic  trawls 
for  a  particular  target  species  category  if 
that  vessel  retains  proportions  of  that 
target  species  category  equal  to  or 
greater  than  the  applicable  directed 
fishing  standard. 

Restrictions  on  the  Use  of  Trawls  in  the 
Gulf  of  Alaska 

In  the  GOA,  Pacific  halibut  are  caught 
in  the  groundfish  fisheries  as  bycatch. 
Halibut  bycatch  is  controlled  through 
the  use  of  PSC  limits.  For  the  1991 
fishing  year.  2,000  metric  tons  (mt)  of 
Pacific  halibut  mortality  are  apportioned 
to  trawl  gear.  This  amount  is  seasonally 
apportioned  into  bycatch  allowances  for 
each  of  the  four  calendar  quarters.  The 
allowances  are;  600  mt  for  each  of  the 
first  and  second  calendar  quarters  and 
400  mt  for  each  of  the  third  and  fourth 
calendar  quarters. 

Gulf  of  Alaska  regulations  at  50  CFR 
672.20(f)  require  the  Regional  Director, 
NMFS,  to  prohibit  fishing  with  non- 
pelagic  trawl  gear  for  the  remainder  of  a 
season  or  for  the  remainder  of  the 
fishiitg  year  if  the  trawl  bycatch 
allowance  or  the  trawl  PSC  limit  is 
reached.  Pelagic  trawl  gear  is  defined  at 
50  CFR  672.2. 

As  currently  defined  in  BSAI  and 
GOA  regulations,  the  wide  mesh 
configuration  of  the  forward  portion  of  a 
pelagic  trawl  is  intended  to  release 
bycatches  of  halibut  that  are  susceptible 
to  capture  by  a  pelagic  trawl  while 
fishing  for  groundfish  species,  such  as 
pollock.  NMFS  has  learned  that  when 
closures  to  nonpelagic  trawls  were 
instituted  in  the  BSAI  during  the  first 
quarter  of  1991,  some  fishermen 
reconfigured  conventional  bottom  trawls 
to  meet  the  pelagic  trawl  definition  by 
adding  a  wide-mesh  section  to  the 
forward  portion  of  the  net.  When 
trawhng  with  non-pelagic  trawls  was 
prohibited  as  a  result  of  the  halibut 
seasonal  bycatch  allowance  being 
reached,  fishermen  continued  to  fish 
with  a  reconfigured  trawl  for  the  same 
species.  N'MFS  reviewed  BSAI  observed 
bycatch  data  that  demonstrated  halibut 
bycatch  rates  achieved  with 
reconfigured  trawls  to  be  the  same  as 
those  achieved  with  bottom  trawls.  The 
reconfiguration  complied  with  the 
technical  definition  of  a  pelagic  trawl 
and,  therefore,  could  not  be  prohibited 
in  areas  open  to  the  use  of  a  pelagic 
trawl. 

The  continued  use  of  a  reconfigured 
trawl  once  the  seasonal  halibut 
allowance  has  been  reached  resulted  in 
additional  halibut  bycatch,  thereby 
frustrating  the  intent  of  the  Council  to 


minimize  halibut  bycatch.  To  allow 
continuing  halibut  bycatch  after  a 
closure  that  is  intended  to  limit  halibut 
bycatch  amounts  is  inconsistent  with 
the  goals  and  objectives  of  the  FMP.  In 
response  to  this  problem,  NMFS 
amended  BSAI  regulations  at  50  CFR 
675.21(c)(2)(iii)-{iv)  by  prohibiting  all 
trawling  for  Pacific  cod  when  the 
seasonal  allowance  of  the  Pacific 
halibut  PSC  apportioned  to  the  "other 
fishery"  is  reached  (56  FR  21619;  May  10, 
1991). 

The  Council  anticipates  that  the 
problem  experienced  in  the  BSAI  also 
will  occur  in  the  GOA.  When  the  Pacific 
halibut  seasonal  PSC  allowance  is 
reached,  and  all  trawling  with  non- 
pelagic trawls  is  closed,  fishermen 
simply  can  use  reconfigured  trawls  and 
resume  fishing  on  the  sea  bed  for  the 
same  species  for  which  the  fishermen 
were  fishing  prior  to  the  closure. 
Subsequent  Pacific  halibut  bycatches 
would  be  expected  to  continue, 
probably  at  the  same  rate  experienced 
with  bottom  trawls.  Although  any 
bycatches  would  be  counted  against  the 
next  quarter's  allowance,  the  Council's 
intent  to  promote  trawUng  opportunity 
through  the  year  would  be  thwarted. 
When  the  entire  2,000  mt  of  Pacific 
halibut  mortahty  is  reached,  halibut 
bycatch  could  still  continue,  thwarting    • 
the  Council's  intent  to  limit  the  amount 
of  trawl-caught  mortality  to  2,000  mt. 

The  Council  recommended  that  the 
Secretary  implement  an  emergency  rule 
to  amend  existing  GOA  regulations  by 
prohibiting  all  trawling  for  groundfish, 
except  pollock,  once  the  halibut  bycatch 
allowance  apportioned  to  trawl  gear  is 
reached.  Trawling  for  pollock  with 
pelagic  trawls  will  still  be  allowed. 

The  Secretary  concurs  in  the  Council's 
recommendation,  and  hereby  prohibits 
all  trawling  for  groundfish  in  the  GOA 
except  pollock,  once  the  halibut  PSC 
limit,  or  seasonal  allowance  thereof,  is 
reached.  Trawling  for  pollock  with 
pelagic  trawl  gear  will  be  allowed. 

Directed  Fishing  Standards 

Based  on  advice  from  NMFS,  the 
Council  considered  the  extent  to  which 
vessels  might  fish  for  pollock  with 
pela($ic  gear  and  then  top  o^  their  BSAI 
catches  of  pollock  with  Pacific  cod,  and 
their  GOA  catches  of  pollock  with  other 
bottom  dwelling  groundfish,  resulting  in 
high  bycatch  rates  of  halibut.  Existing 
standards  for  directed  fishing  at  50  CFR 
672.20(g)  and  50  CFR  675.20(h)  allow 
retained  amounts  of  Pacific  cod  to 
comprise  up  to  20  percent  of  all  other 
fish  or  fish  products  retained  on  board  a 
vessel  during  a  trip.  A  pelagic  trawl  as 
defmed  normally  is  not  used  to  fish  for 
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Pacific  cod,  and  die  pelagic  trawl  fishery 
for  pollock  normally  intercepts  only 
small  amounts  of  Pacific  cod  as  bycatch. 
A  vessel  could  use  other  trawl  gear  to 
target  on  Padfic  cod,  topping  off  the 
amounts  of  retained  pollock  onboard 
with  up  to  20  percent  Pacific  cod. 
Because  the  value  of  trawl-caught 
Pacific  cod  that  has  been  frozen  at  sea  is 
relatively  high,  the  economic  incentive 
to  top  off  widi  Pacific  cod  exists. 
Trawling  for  Pacific  cod  with 
reconfigured  pelagic  trawls  would  result 
in  additional  catches  of  Pacific  halibut, 
worsening  the  problem  of  halibut 
bycatch  in  areas  where  the  seasonal  or 
annual  hahbut  bycatch  allowance  to 
trawl  gear  has  been  reached. 

To  resolve  this  problem,  the  Council 
recommeaded  reduction  of  certain 
directed  fishing  standards  that  are  used 
to  govern  retention  of  various  groundfish 
species  for  which  directed  fisheries  have 
been  closed.  The  BSAI  and  COA 
directed  fishing  standards  are  found  at 
50  CFR  675-20{h)  and  50  CFR  672.20(g). 
respectively. 

In  the  BSAL  retained  amounts  of 
Pacific  cod  that  are  20  percent  or  more 
of  the  aggregate  catch  of  other  fish 
retained  on  board  at  the  same  time 
during  the  same  trip  are  considered  to 
have  occurred  as  a  result  of  directed 
fishing.  Amounts  of  Pacific  cod  less  than 
20  percent  would  be  considered  to  have 
been  incidentally  caught  (see  50  CFR 
67S.20(h)(i)).  In  the  GOA  retained 
amounts  of  any  groundfish  other  than 
sablefish  that  are  20  percent  or  more  of 
the  aggregate  catch  amounts  retained  on 
board  at  the  same  time  during  the  same 
trip  are  considered  to  have  occurred  as 
a  result  of  directed  fishing  (see  50  CFR 
672.20(g)t3}).  Amounts  of  any  groundfish 
other  than  sablefish  less  than  20  percent 
would  be  considered  to  have  been 
incidentally  caught. 

However,  in  the  BSAI  and  GOA,  if  the 
directed  fishery  for  Pacific  cod  has  been 
closed,  but  pollock  directed  fishing  with 
pelagic  trawls  is  still  ongoing,  then 
amounts  of  Padfic  cod  up  to  20  percent 
of  the  amount  of  pollock  retained 
onboard  would  be  permissible.  This 
percentage  of  Pacific  cod  measured 
against  pollock  caught  with  non-pelagic 
trawls  would  be  appropriate.  In  a 
pelagic  trawl  fishery  for  pollock,  a 
substantially  smaller  proportion  of 
Padfic  cod  wooW  suffice  to 
accoounodate  incidental  catch. 

For  fee  BSAI.  the  Council 
recommended  that  the  directed  fishing 
standard  for  Pacific  cod  caught  in  a 
pollock  fishery  with  pelagic  gear  be 
reduced  so  that  Padfic  cod  must 
comprise  less  than  7  percent  of  the 
amount  (rf  pollock  retained  on  board.  In 
fisheries  stiO  open  to  all  trawl  gear,  the 


directed  fishing  standard  for  Pacific  cod 
would  remain  unchanged  at  20  percent. 
For  the  GOA,  the  Ccimcil  adopted  a 
NMFS  recommendation  that  the  directed 
fishing  standard  for  all  groundfish 
caught  in  a  pollock  fishery  with  pelagic 
gear  be  7  percent  of  the  amount  of 
pollock.  A  directed  fishing  standard  for 
just  Pacific  cod  in  the  BSAI  and  not  all 
groimdfish  is  appropriate  because  other 
directed  trawl  fisheries,  such  as  Datfish. 
would  still  be  open  under  other 
provisions  of  50  CFR  part  675. 

The  Secretary  concurs  in  the  Council's 
recommendation,  and  hereby  reduces 
the  BSAI  directed  fishing  standard  for 
Pacific  cod  to  7  percent  when  only 
pelagic  trawls  for  pollock  are  allowed. 
The  Secretary  also  reduces  the  GOA 
directed  fishing  standard  for  groundfish. 
other  than  pollock,  to  7  percent  in  a 
directed  pollock  fishery  when  only 
pelagic  trawls  are  allowed.  Redudng  the 
directed  fishing  standard  will  remove 
the  economic  incentive  to  fish  non- 
pelagic  trawls  to  top  off  pollock  catches. 

Definition  of  a  Trip  for  Purposes  of 
Calculating  Directed  Fishing  Standards 
in  the  BSAI 

In  the  BSAI.  the  amount  of  a 
groundfish  spedes  that  may  be  retained 
on  board  when  directed  fishing  is  dosed 
is  measured  on  the  basis  of  a  fishing 
trip.  As  applied,  the  definition  of  a  trip 
at  §  67S.20(i}(2)  prevents  fishermen  from 
being  able  to  start  new  trips  for  bycatch 
accounting  purposes  when  moving  into 
areas  subject  to  inseason  bycatch 
restrictions.  These  restrictions,  found  at 
§  675.21.  constrain  amounts  of  Pacific 
halibut  red  king  crab,  and  Tanner  crab 
that  may  be  taken  as  bycatch  in  various 
trawl  fisheries. 

As  an  example.  S  675.2l(c)(l)(iii) 
illustrates  a  bycatch  restriction  that  is 
linked  to  the  definition  of  a  trip  at 
S  675.20(1  )(2),  using  rock  sole  as  a  target 
spedes.  Section  675.2l(cXlKiii)  requires 
the  Secretary  to  publish  a  notice  in  the 
Federal  Register  closing  Zones  1  and  2H 
to  vessels  engaging  in  the  directed  rock 
sole  fishery  for  the  remainder  of  the 
fishing  year  or  for  the  remainder  of  the 
season  if.  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  using  trawl  gear  will 
catch  the  primary  PSC  allowance  or 
seasonal  apportionment  of  the  PSC 
allowance  of  Padfic  halibut  in  the  BSAI 
management  area  while  participating  in 
the  domestic  annual  processing  rock 
sole  fishery.  In  1991,  Zones  1  and  2H 
were  actually  <^o«ed  on  March  IS  (56  FR 
11697;  March  20. 1991).  The  definition  oS 
directed  fishing  for  rock  sole  is  found  at 
§  675.20(hXl)  which,  in  turn,  references 
the  definition  of  a  trip  in  S  675.20(i](2). 


As  stated  at  {  e75-20(i)(2),  the 
operator  of  a  vessel  is  engaged  in  a 
single  fishing  trip  from  the 
commencement  of  or  continuation  of 
fishing  after  the  effective  date  of  p 
notice  prohibiting  directed  fishing  under 
§  675.20(a)(8)  until  any  offload  or 
transfer  of  any  fish  or  fish  product  from 
that  veseel  or  until  the  vessel  leaves  the 
subarea  where  fishing  activities 
commenced,  whichever  occurs  first. 
Two  subareas  in  the  BSAI  are  defined  at 
I  675.2  as  the  Bering  Sea  subarea  and 
the  Aleutian  Islands  subarea. 

When  the  directed  fishery  for  rock 
sole  is  dosed  in  Zones  1  and  2H  as 
described  above,  the  direded  rock  sole 
fishery  elsevwhere  in  the  Bering  Sea 
subarea  could  still  be  open.  A  vessel 
could  have  rock  sole  on  board  that  was 
caught  legally  within  the  Bering  Sea 
subarea  but  outside  Zones  1  and  2H  as  a 
result  of  a  directed  fishery.  The  vessel 
could  then  move  into  either  Zone  1  or 
Zone  2H  and  immediately  be  in 
violation,  because  the  "fishing  trip"  has 
not  ended  under  the  existing  trip 
definition,  thus  preventing  the  vessel 
from  beginning  a  new  count  of  how 
much  rock  sole  the  vessel  is  allowed  to 
have  on  board.  To  be  legal  the  vessel 
operator  would  have  to  discard  rock 
sole,  or  otherwise  offload  the  rock  sole 
products,  until  the  remaining  proportion 
of  rock  sole  on  board  was  consistent 
with  the  directed  fishing  definition. 

This  situation  imposes  unnecessary 
burdens  on  fishing  vessels.  Vessels 
should  be  able  to  move  into  areas  where 
a  directed  fishing  prohibition  applies 
even  though  vessels  have  the  legally 
harvested  prohibited  species  on  board. 

For  reasons  given  above,  the 
Secretary  is  amendiog  the  definition  of  a 
trip  in  the  BSAI  regulations  such  that  a 
vessel  starts  a  new  trip  from  the  date 
that  directed  fishing  prohibitions  apply 
until  the  vessel  enters  or  leaves  a 
subarea  or  reporting  area  to  whidi  a 
directed  fishing  prohibition  applies.  As 
with  other  direded  fishing  prohibitions, 
vessel  operators  will  need  to  maintain 
loglxx^s  required  by  existing 
recordkeeping  and  reporting  regulations 
at  S  675.5  to  substantiate  amounts  of 
groundfish  species  on  board  in  areas 
otherwise  closed  to  directed  fishing. 

Rendering  Non-Pelagic  Trawls 
Unusable  for  Fishing 

In  the  GOA  and  BSAI.  regulations  at 
50  CFR  672.20(f)  and  675.21(c)(2) 
authorize  continued  trawling  for 
groundfish  or  pollock,  respectively,  by 
vessels  using  pelagic  trawls  after  certain 
bycatch  allowances  have  been  reached. 
Such  authorized  trawling  could  occur  in 
reporting  areas  that  simultaneously  are 
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open  to  directed  fishing  for  othi 
groundfish  species.  A  vessel  op 
could  have  both  pelagic  and  no 
trawls  on  board  the  vessel.  Wit 
constant  enforcement  presence 
operator  could  target  on  BSAI  y 
Ck)A  groundfish  with  a  non-pel 
trawl  in  areas  closed  to  directe 
with  such  gear.  The  vessel  opei 
could  then  record  all  retained  E 
pollock  or  GOA  groundfish  as  I 
been  caught  with  pelagic  trawli 
has  no  practical  way  to  enforce 
this  loophole. 

NMFS  has  determined  that  n 
at  50  CFR  672.20(f)(l)(i)  and  67! 
are  not  enforceable  without  sul 
commitments  in  manpower  and 
Therefore,  the  Secretary  amenc 
672.20(f)(1)  and  675.21  by  requii 
vessels  to  render  each  non-pek 
unusable  for  fishing  if  the  vessc 
fishing  in  reporting  areas  closei 
directed  fishing  with  non-pelag 
for  a  particular  target  spedes  c 
but  the  use  of  pelagic  trawls  foi 
target  species  category  is  still  a 
This  requirement  will  only  appl 
vessels  that  have  a  proportion  ( 
target  spedes  category  on  boar 
to  or  greater  than  the  applicabl 
directed  fishing  standard.  To  b< 
unusable  for  fishing  means  thai 
pelagic  trawl  must  be  detached 
trawl  reels  and  towing  lines,  an 
be  removed  from  the  trawl  alle; 
stored  either  below  deck,  or  otl 
secured. 

A  definition  of  trawl  alley  is 
50  CFR  672.2  and  675.2  as  bein; 
necessary  to  implement  the  int< 
regulation.  A  definition  of  non-| 
trawl  also  is  added  to  §§672.2 
to  clarify  this  regulation  and  ol 
regulations. 

Classification 

The  Assistant  Administrator 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined 
rule  is  necessary  to  respond  to 
emergency  situation  and  that  it 
consistent  with  the  Magnuson  i 
other  applicable  law. 

The  Assistant  Adminstrator  I 
reasons  justifying  promulgatior 
rule  on  an  emergency  basis  alsi 
impracticable  and  contrary  to  t 
interest  to  provide  notice  and 
opportunity  for  prior  comment  i 
delay  for  30  days  its  effective  d 
sections  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act. 
BSAI  data  from  the  first  quartei 
fishing  with  reconfigured  pelagi 
on  the  seabed,  resulting  in  unac 
bycatches  of  Pacific  halibut,  oc 
and  will  continue  thereby  unde 
the  intent  to  limit  bycatch  and  i 
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As  stated  at  {  e75-20(iM2).  the 
operator  of  a  vessel  is  engaged  in  a 
single  fishing  trip  from  the 
commencement  of  or  continuation  of 
fishing  after  the  effective  date  of  p 
notice  prohibiting  directed  fishing  under 
§  675.20(aK8)  until  any  offload  or 
transfer  of  any  fish  or  fish  product  from 
that  veseel  or  until  the  vessel  leaves  the 
subarea  where  fishing  activities 
commenced,  whichever  occurs  first. 
Two  subareas  in  the  BSAI  are  defined  at 
§  675.2  as  the  Bering  Sea  subarea  and 
the  Aleutian  Islands  subarea. 

When  the  directed  fishery  for  rock 
sole  is  dosed  in  Zones  1  and  2H  as 
described  above,  the  directed  rock  sole 
fishery  elsewhere  in  the  Bering  Sea 
subarea  could  still  be  open.  A  vessel 
could  have  rock  sole  on  board  that  was 
caught  legally  within  the  Bering  Sea 
subarea  but  outside  Zones  1  and  2H  as  a 
result  of  a  directed  fishery.  The  vessel 
could  then  move  into  either  Zone  1  or 
Zone  2H  and  immediately  be  in 
violation,  because  the  "fishing  trip"  has 
not  ended  under  the  existing  trip 
definition,  thus  preventing  the  vessel 
from  beginning  a  new  count  of  how 
much  rock  sole  the  vessel  is  allowed  to 
have  on  board.  To  be  legal  the  vessel 
operator  would  have  to  discard  rock 
sole,  or  otherwise  offload  the  rock  sole 
products,  until  the  remaining  proportion 
of  rock  sole  on  board  was  consistent 
with  the  directed  fishing  definition. 

This  situation  imposes  unnecessary 
burdens  on  fishing  vessels.  Vessels 
should  be  able  to  move  into  areas  where 
a  directed  fishing  prohibition  applies 
even  though  vessels  have  the  legally 
harvested  prohibited  species  on  board. 

For  reasons  given  above,  the 
Secretary  is  amending  the  definition  of  a 
trip  in  the  BSAI  regulations  such  that  a 
vessel  starts  a  new  trip  from  the  date 
that  directed  fishing  prohibitions  apply 
until  the  vessel  enters  or  leaves  a 
subarea  or  reporting  area  to  whidi  a 
directed  fishing  prohibition  applies.  As 
with  other  directed  fishing  prohibitions, 
vessel  operators  will  need  to  maintain 
logbo(^s  required  by  existing 
recordkeeping  and  reporting  regulations 
at  S  675.5  to  substantiate  amounts  of 
groundfish  species  on  board  in  areas 
otherwise  closed  to  directed  fishing. 

Rendering  Non-Pelagic  Trawls 
Unusable  for  Fishing 

In  the  GOA  and  BSAI.  regulations  at 
50  CFR  672.20(f)  and  675.21(c)(2) 
authorize  continued  trawling  for 
groundfish  or  pollock,  respectively,  by 
vessels  using  pelagic  travds  after  certain 
bycatch  allowances  have  been  reached. 
Such  authorized  trawling  could  occur  in 
reporting  areas  that  simultaneously  are 


open  to  directed  fishing  for  other 
groundfish  species.  A  vessel  operator 
could  have  both  pelagic  and  non-pelagic 
trawls  on  board  the  vessel.  Without  a 
constant  enforcement  presence,  a  vessel 
operator  could  target  on  BSAI  pollock  or 
GOA  groimdfish  with  a  non-pelagic 
trawl  in  areas  closed  to  directed  fishing 
with  such  gear.  The  vessel  operator 
could  then  record  all  retained  BSAI 
pollock  or  GOA  groundfish  as  having 
been  caught  with  pelagic  trawls.  NMFS 
has  no  practical  way  to  enforce  against 
this  loophole. 

NMFS  has  determined  that  regulations 
at  50  CFR  672.20(f)(l)(i)  and  675.21(c)(2) 
are  not  enforceable  without  substantial 
commitments  in  manpower  and  funding. 
Therefore,  the  Secretary  amends 
672.20(f)(1)  and  675.21  by  requiring 
vessels  to  render  each  non-pelagic  trawl 
unusable  for  fishing  if  the  vessel  is 
fishing  in  reporting  areas  closed  to 
directed  fishing  with  non-pelagic  trawls 
for  a  particular  target  species  category 
but  the  use  of  pelagic  trawls  for  that 
target  species  category  is  still  allowed. 
This  requirement  will  only  apply  to 
vessels  that  have  a  proportion  of  that 
target  species  category  on  board  equal 
to  or  greater  than  the  applicable 
directed  fishing  standard.  To  be 
unusable  for  fishing  means  that  the  non- 
pelagic  trawl  must  be  detached  fit)m 
trawl  reels  and  towing  lines,  and  it  must 
be  removed  from  the  trawl  alley  and 
stored  either  below  deck,  or  otherwise 
secured. 

A  definition  of  trawl  alley  is  added  to 
50  CFR  672.2  and  675.2  as  being 
necessary  to  implement  the  intent  of  this 
regulation.  A  definition  of  non-pelagic 
trawl  also  is  added  to  §§672.2  and  675.2 
to  clarify  this  regulation  and  other 
regulations. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  to  respond  to  an 
emergency  situation  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Assistant  Adminstrator  finds  that 
reasons  justifying  promulgation  of  this 
rule  on  an  emergency  basis  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  notice  and 
opportunity  for  prior  comment  or  to 
delay  for  30  days  its  effective  date  imder 
sections  553  (b)  and  (d)  of  the 
Administrative  Procedure  Act.  Based  on 
BSAI  data  from  the  first  quarter  of  1991, 
fishing  with  reconfigured  pelagic  trawls 
on  the  seabed,  resulting  in  unacceptable 
bycatches  of  Pacific  halibut,  occurred 
and  will  continue  thereby  undercutting 
the  intent  to  limit  bycatch  and  extend 


fishing  through  the  yean  topping  off 
groundfish  catches  with  Pacific  cod  will 
result  in  even  more  bycatches  of  halibut; 
the  definition  of  a  fishing  trip  used  for 
BSAI  bycatch  monitoring  purposes  will 
cause  some  fishermen  to  forego  fishing 
opportimities  to  avoid  being  in  violation 
of  a  regulation  that  is  unnecessarily 
burdensome;  and  existing  closures  to 
non-pelagic  trawl  gear  will  continue  to 
be  unenforceable  and  present 
opportunities  to  violate  regulations 
important  for  conservation  and 
management  of  the  groundfish  fisheries. 

The  Assistant  Administrator  has 
determined  that  this  rule  will  be 
implemented  in  a  maimer  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State  of 
Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 

The  Assistant  Administrator  prepared 
an  EA  for  this  rule  and  concluded  that 
there  will  be  no  significant  impact  on 
the  human  environment.  A  copy  of  the 
EA  is  available  from  the  Regional 
Director  at  the  above  address. 

This  emergency  rule  is  exempt  fix)m 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(a)(1)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  following  the 
usual  procedures  of  that  order  is  not 
possible. 

This  rule  is  exempt  from  the 
procediu^s  of  the  Regulatory  Flexibility 
Act.  because  it  is  issued  without 
opportunity  for  prior  public  comment. 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act 

The  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  50  CFR  Parts  672  and 
875 

Fisheries,  Fishing  vessels. 
Dated:  August  5, 1991. 
Michael  F.  Tdlman. 

Acting  Asssitanl  Administrator  for  Fisheries, 
National  Marine  Fislieries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
amended  as  follows: 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 


Authority:  16  U.S.C  1801  et  seq. 

2.  In  S  672.2.  definitions  of  non-pelagic 
trawl  and  trawl  alley  are  added  in 
alphabetical  order  from  August  7, 1991 
until  November  12, 1991  to  read  as 
follows: 

§672,2    DtflnltlofW. 


Non-pelagic  trawl  means  a  trawl 
which  has  discs,  bobbins,  rollers,  or 
other  chafe  protection  gear  attached  to 
the  foot  rope,  or  which  does  not 
otherwise  conform  with  the  definition  of 
a  pelagic  trawl  contained  in  this 
paragraph. 

Trawl  alley  means  that  part  of  the 
trawl  deck  forward  of  the  stem  of  the 
vessel  and  aft  of  the  location  where 
trawl  reels  may  be  located  and  where 
the  trawl  is  placed  after  retrieval  during 
fishing  operations  for  purposes  of 
emptying  the  trawl  of  fish. 

3.  In  S  672.20,  paragraphs  (f)(1)  and 
(g)(3)  are  suspended  from  August  7, 1991 
until  November  12, 1991  and  new 
paragraphs  (f)(3).  (g)(4).  and  (g)(5)  are 
added  from  August  7, 1991  until 
November  12, 1991  to  read  as  follows: 

§672,20    Qwwnrf  Hmftatton*. 


(0  *  •  * 

(3)(i)  Trawl  gear.  If,  during  the  fishing 
year,  the  Regional  Director  determines 
that  the  catch  of  halibut  by  operators  of 
vessels  using  trawl  gear  and  debvering 
their  catch  to  foreign  vessels  (JVP 
vessels)  or  operators  of  vessels  using 
trawl  gear  and  deUvering  their  catch  to 
U.S.  fish  processors  or  processing  their 
catch  on  board  (DAP  vessels)  wiU  reach 
their  proportional  share  of  the  seasonal 
allocation  of  the  halibut  PSC  limit 
provided  for  under  paragraph  (f)(2)  of 
this- section,  the  Regional  Director  will 
publish  a  notice  in  the  Federal  Register 
prohibiting  directed  fishing  for 

(A)  Pollock  by  JVP  or  DAP  vessels 
using  non-pelagic  trawl  gear  for  the 
remainder  of  the  season  to  which  the 
PSC  allocation  applies;  and 

(B)  Groundfish.  except  for  pollock,  by 
JVP  or  DAP  vessels  using  any  trawl  gear 
for  the  remainder  of  the  season  to  which 
the  PSC  allocation  applies. 

(ii)  In  reporting  areas  where  directed 
fishing  with  nonpelagic  trawls  for  a 
target  species  category  is  closed,  if  the 
amount  of  that  target  species  category 
retained  on  board  a  vessel  is  equal  to  or 
greater  than  the  applicable  directed 
fishing  standard  as  defined  by 
paragraph  (g)  of  this  section,  the 
operator  of  that  vessel  must  detach  all 
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non-pelagic  trawls  from  trawl  reels  and 
towing  lines,  remove  non-pelagic  trawls 
from  the  trawl  alley  and  store  all  non- 
pelagic  trawls  either  below  deck,  or 
secure  them  in  an  area  so  that  they  are 
rendered  unusable  for  fishing. 

(iii)  Hook-and-line  gear.  If.  during  the 
year,  the  Regional  Director  determines 
that  the  catch  of  halibut  by  operators  of 
vessels  using  hook-and-line  gear  and 
delivering  dieir  catch  to  foreign  vessels 
(JVP  vessels)  or  operators  of  vessels 
using  hook-and-line  gear  and  delivering 
their  catch  to  U.S.  fish  processors  or 
processing  tt)eir  catch  on  board  (DAP 
vessels)  will  reach  their  proportional 
share  of  the  seasonal  allocation  of  the 
halibut  PSC  limit  provided  for  under 
paragraph  (f)(2)  of  this  section,  the 
Regional  Director  will  publish  a  notice 
in  the  Federal  Register  prohibiting 
fishing  by  JVP  or  DAP  vessels,  as 
appropriate,  with  hook-and-line  gear  for 
the  remainder  of  the  season  to  which  the 
PSC  allocation  applies. 

(iv)  Pot  gear.  If  during  the  year,  the 
Regional  Director  determines  that  the 
catch  of  halibut  by  operators  of  vessels 
using  pot  gear  and  delivering  their  catch 
to  foreign  vessels  (JVP  vessels)  or 
operators  of  vessels  using  pot  gear  and 
delivering  their  catch  to  U.S.  fish 
processors  or  processing  their  catch  on 
board  (DAP  vessels)  will  reach  their 
proportional  share  of  the  seasonal 
allocation  of  the  halibut  PSC  limit 
provided  for  under  paragraph  (f)(2)  of 
this  section,  the  Regional  Director  will 
publish  a  notice  in  the  Federal  Register 
prohibiting  fishing  by  JVP  or  DAP 
vessels,  as  appropriate  with  pot  gear  for 
the  remainder  of  the  season  to  which  the 
PSC  allocation  applies. 

(v)  Unused  PSC  allocated  to  JVP 
trawl,  hook-and-line.  or  pot  gear,  or  to 
DAP  trawt  hook-and-Hne,  or  pot  gear 
will  be  added  to  its  respective  PSC 
allocation  for  the  next  season  during  a 
current  fishing  year. 

(vi)  If  a  seeisonal  allocation  to  JVP 
trawl,  hook-and-line.  or  pot  gear,  or  to 
DAP  trawl,  hook-and-line.  or  pot  gear  is 
exceeded,  the  amount  by  which  the 
seasonal  allocation  is  exceeded  will  be 
deducted  from  its  respective  allocation 


for  the  next  season  during  a  current 
fishing  year. 

*        •        •        •        « 

(4)  The  operator  of  a  vessel  is  engaged 
in  directed  fishing  for  groundfish  other 
than  pollock  with  pelagic  trawl  gear  if 
he  retains  at  any  time  during  a  trip  an 
amount  of  groundfish  other  than  pollock 
equal  to  or  greater  than  7  percent  of  the 
aggregate  amount  of  pollock  retained  at 
the  same  time  by  the  vessel  during  the 
same  trip. 

(5)  Other.  Except  as  provided  under 
paragraphs  (g)(1).  (g)(2).  and  (g)(4)  of 
this  section,  the  operator  of  a  vessel  is 
engaged  in  the  directed  fishing  for  a 
specific  species  or  species  group  if  he 
retains  at  any  particular  time  during  a 
trip  that  species  or  species  group  in  an 
amount  equal  to  or  greater  than  20 
percent  of  the  amount  of  all  other  fish 
species  retained  at  the  same  time  by  the 
vessel  during  the  same  trip. 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

4.  In  §  675.2.  definition  of  non-pelagic 
trawl  and  trawl  alley  are  added  in 
alphabetical  order  from  August  7, 1991 
until  November  12. 1991  to  read  as 
follows: 

§672.5    DefWtkMis. 


Non-pelagic  trawl  means  a  trawl 
which  has  discs,  bobbins,  rollers,  or 
other  chafe  protection  gear  attached  to 
the  foot  rope,  or  which  does  not 
otherwise  conform  with  the  definition  of 
a  pelagic  trawl  contained  in  this 
paragraph. 

Trawl  alley  means  that  part  of  the 
trawl  deck  forward  of  the  stem  of  the 
vessel  and  aft  of  the  location  where 
trawl  reels  may  be  located  and  where 
the  trawl  is  placed  after  retrieval  during 
fishing  operations  for  purposes  of 
emptying  the  trawl  of  fish. 

5.  Section  675.20.  paragraphs  (h)(1) 
and  (h)(2)  are  suspended  from  August  7. 
1991  until  November  12. 1991  and  new 
paragraphs  (h)(7)  and  (i)(3)  are  added 


from  August  7. 1991  until  November  12, 
1991  to  read  as  follows: 

§  675.20    General  tijnitaticns. 


Proposed  Rulei 


(h) •  *  • 

(7)  Pelagic  trawl  gear  for  Pacific  cod. 
The  operator  of  a  vessel  is  engaged  in 
directed  fishing  for  Pacific  cod  with 
pelagic  trawl  gear  if  he  retains  at  any 
time  during  a  trip  an  amount  of  Pacific 
.cod  equal  to  or  greater  than  7  percent  of 
the  aggregate  amount  of  other  fish 
retained  on  the  vessel  at  the  same  time 
diuing  the  same  trip. 

(i) 

(3)  Trip.  For  purposes  of  this 
paragraph,  the  operator  of  a  vessel  is 
engaged  in  a  single  fishing  trip  from  the 
commencement  of  or  continuation  of 
fishing  after  the  effective  date  of  a 
notice  prohibiting  directed  fishing  under 
paragraph  (a)(8)  of  this  section,  or  under 
§  675.21(c),  until  the  vessel  enters  or 
leaves  a  subarea  or  reporting  area  to 
which  a  directed  fishing  prohibition 
applies,  or  until  any  offload  or  transfer 
of  any  fish  or  fish  product  from  that 
vessel,  whichever  occurs  first. 

6.  In  §  675.21.  paragraph  {c)(2)(v)  is 
added  from  August  7. 1991  until 
November  12. 1991  to  read  as  follows: 

§  675^1    ProhUXted  species  catch  (PSC) 
llmitatiofw. 


(c)  *  •  • 
12)**^ 

(v)  In  reporting  areas  where  directed 
fishing  with  non-pelagic  trawls  for  a 
target  species  category  is  closed,  if  the 
amount  of  that  target  species  category 
retained  on  board  a  vessel  is  equal  to  or 
greater  than  the  applicable  directed 
fishing  standard  as  defined  by 
paragraph  (h)  of  this  section,  the 
operator  of  that  vessel  must  detach  all 
non-pelagic  trawls  from  trawl  reels  and 
towing  lines,  remove  non-pelagic  trawls 
from  the  trawl  alley  and  store  all  non- 
pelagic  trawls  eidier  below  deck,  or 
secure  them  in  an  area  so  that  they  are 
rendered  unusable  for  fishing. 

[FR  Doc.  91-18953  Filed  8-7-Sl;  3:17  pmj 
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Papayas  From  Hawaii 

AQENCv:  Animal  and  Plant  Heal 
Inspection  Scrvice,^  USDA. 

ACnoH:  Proposed  rule. 

SUNMAnv:  We  are  propositi  to 
the  "Hawaiian  Fruits  and  Veget 
regulations  to  remove  the  "dotrb 
water  tKp"  att  an  approrerf  qoar 
treatment  for  papayas  mtended 
movement  from  *e  State  of  Hai 
other  parts  of  the  United  States, 
believe  this  action  is  necessary 
reduce  the  risk  of  the  spread  of  | 
that  are  new  or  not  widely  previ 
distributed  within  and  througho 
United  States.   ■ 
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September  12;  1991. 

ADDRESSES:  To  help  ensure  rfiat 
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Regulatory  Analysis  and  Deveic 
PPD.  APHIS.  USDA.  room  804,  F 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  at 
your  cemments  refer  to  E)ocket  I 
91-077.  Comments  received  loa^ 
inspected  at  USOA.  room  1141. ! 
Building.  14th  Street  and  Indepe 
Avenue  SW,  Waahiagtoa,  DC,  I 

8  a.BL,  and  4:30  pvBV.  Monday  tki 
Friday,  except  holidays. 
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David  R.  Reeres.  Operatjons  Of 
Port  Operations.  PPQ.  APHIS,  U 
room  635.  Piederal  Building.  6505 
Road.  HyatemHe.  MD  2Xmz  Vr 
8295. 
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from  August  7. 1991  until  November  12. 
1991  to  read  as  follows: 

§675.20    General  limitations. 


Proposed  Rules 


(h) •  *  • 

(7)  Pelagic  trawl  gear  for  Pacific  cod. 
The  operator  of  a  vessel  is  engaged  in 
directed  fishing  for  Pacific  cod  with 
pelagic  trawl  gear  if  he  retains  at  any 
time  during  a  trip  an  amount  of  Pacific 
cod  equal  to  or  greater  than  7  percent  of 
the  aggregate  amount  of  other  fish 
retained  on  the  vessel  at  the  same  time 
during  the  same  trip. 

(i)  •  •  • 

(3)  Trip.  For  purposes  of  this 
paragraph,  the  operator  of  a  vessel  is 
engaged  in  a  single  fishing  trip  from  the 
commencement  of  or  continuation  of 
fishing  after  the  effective  date  of  a 
notice  prohibiting  directed  fishing  under 
paragraph  (a)(8)  of  this  section,  or  under 
§  675.21(c),  until  the  vessel  enters  or 
leaves  a  subarea  or  reporting  area  to 
which  a  directed  fishing  prohibition 
applies,  or  until  any  offload  or  transfer 
of  any  fish  or  fish  product  from  that 
vessel,  whichever  occurs  first. 

6.  In  §  675.21.  paragraph  {c){2)(v)  is 
added  from  August  7, 1991  until 
November  12. 1991  to  read  as  follows: 

§  675.21    Prohibited  species  catch  (PSC) 
limitations. 


(c)  *  *  * 

(21*  *  * 

(v)  In  reporting  areas  where  directed 
fishing  with  non-pelagic  trawls  for  a 
target  species  category  is  closed,  if  the 
amount  of  that  tai:get  species  category 
retained  on  board  a  vessel  is  equal  to  or 
greater  than  the  applicable  directed 
fishing  standard  as  defined  by 
paragraph  (h)  of  this  section,  the 
operatOT  of  that  vessel  must  detach  all 
non-pelagic  trawls  from  trawl  reels  and 
towing  lines,  remove  non-pelagic  trawls 
from  the  trawl  alley  and  store  all  non- 
pelagic  trawls  eidier  below  deck,  or 
secure  them  in  an  area  so  that  they  are 
rendered  unusable  for  fishing. 

(FR  Doc.  91-18953  Filed  8-7-91:  3:17  pmj 

BlUiNG  CODE  1510-22-11 


Federal 

Vol  SBt  Nix  15* 
Tuwiiy.  Aegt  U. 


This  section  of  the  FEDERAL  REGISTER 
contains  noticas  to  the  public  ot  ttia 
proposed  tssuanca  of  mtes  and 
regulations.  Ttie  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  pnor  to  the  adbption  of  fie  llmt 
rules. 


DEPARTMEFfT  OF  AGRICULTURE 
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[Docket  NeL»1-07?l 
Papayas  From  Havwail 

AOENCv:  Animal  and  Plant  Heakh 
Inspection  Scrvice.^  USOA. 

action:  Pmpmed  rule. 

SUMMAHV:  We  are  proposing  to  amend 
the  "Hawaviati  Fruits  and  Vegetabtes"* 
regulations  to  remove  the  "dmrbte  kot 
water  tKp"  as  an  approved  quarantine 
treatment  for  papayas  mtended  fbr 
movement  from  tfie  State  of  Hawaii  to 
other  parts  of  the  United  States.  We 
believe  this  action  is  necessary  to 
reduce  the  risk  of  the  spread  of  peats 
that  are  new  or  not  widely  prevalent  or 
distributed  within  and  throughout  the 
United  States.   ■ 

DATES:  CoQsideratioB  wiU  be  given  (s^ 
to  comnHmta  received  on  or  before 
September  12;  1999. 

ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
originaf  and  three  copies  to  Chiefi 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  oommeots  refer  to  Docket  Nui&bec 
91-077.  Conuaeuts  received  may  be 
inspected  at  USOA.  room  1141.  South 
Building,  14th  Street  and  IndependfcBce 
Avenue  SW,  Wasbington,  DC,  bet«vees 

8  &.BL.  and  4:30  pwiv.  Monday  through 
Friday,  except  bolidayv 

FOR  FUIITNB*  INFOfMUmOW  COWTACT 
David  R.  Reeres.  Operations  Officer, 
Port  Operations.  PPQ,  APHIS,  USDA, 
room  635.  Piederal  BtailiKng,  6505  Belcrest 
Road.  HysttsvTlle,  \H?  20782.  3OT-430- 
8295. 


8UPPLEMEMTARV  INFOBUATION; 

Backgyound 

The  wgnlatwwit  regarding  fraita  and 
vegetaUes  from  Hawaii  (contained  in  7 
CFR  318.13  through  318.13-16  and 
referred  to  below  as  the  regulations), 
quarantine  the  State  of  Hawaii  and 
regulate  the  interstate  movement  froia 
Hawau  of,  among  other  things,  papayas 
in  a  raw  or  unprocessed  state.  The 
regulations  require,  as  a  condition  of 
interstate  ma^'ement  from  Hawaii,  that 
papa3ras  be  treated  with  an  approved 
treatment  specified  m  the  regulations. 
The  approved  treatments  destroy  the  Kfie 
stages  of  tke  Mediteiranean  &uit  flj 
(Ceratitis  capitata  (Wied.)),  the  melon 
fly  [Dacu*  atcurbitae  (Coq.)>,  arid  the 
Oriental  fruit  fly  (Doco*  dorsolis 
(Hendel)X  These  fruit  flies,  coimmmly 
referred  to  as  "Thlty."  infest  Hawaii  bat 
not  the  rest  of  the  United  States. 

Removal  of  DauUe  Hot  Water  0^^  aa  an 
Approved  TraetaMnt 

The  current  regulations  is  5  318.13-4f 
set  forth,  as  one  of  the  approved 
treatments  for  pepeyas  from  Hawaii,  a 
process  called  the  "double  hot  water 
dip."  The  regulations  provide  that  this 
treatment  may  be  used  only  for  papayas 
of  a  certain  ripeness,  and  only  tf 
completed  within  18  hours  of  the 
papayas  being  picked.  Additionally,  the 
ambient  temperature  surrounding  the 
papayas  must  not  fall  below  a  specified 
temperatute  from  the  time  the  frait  is 
picked  until  it  is  treated.  The  dipping 
itself  most  be  otfried  out  according  to 
precise  time/teaperatarecoKbinatiaaa 
that  require  close  aionitoring  of  the 
dipping  process. 

Altboo^  research  conducted  by  the 
Department  of  AgricuUure  demonstrates 
that  the  double  hot  water  dip  is  effective 
when  carried  out  aa  appio^ed,  we  have 
found  that  we  frequently  have 
insufficient  personnel  to  monitor  each 
step  of  the  treatment  to  ensure  that  all 
safeguards  are  maintained  It  is 
particularly  diHicBlt  to  ensiuv  that  no 
more  thms  18  boors  elapses  between  the 
picking  of  the  fruit  and  its  treatment.  We 
believe  that  our  inatuhty  to  carry  out 
comprehensive  monitoring  laay  be 
creating  an  unacceptable  risk  of  the 
interstate  spread  of  dangerous  plant 
pests  from  Hawaii.  On  two  occasions, 
quality  control  hispections  have 
discovered  Triflies  that  appear  to  have 
survived  the  fretrtment.  possibly  due  to 
our  inability  to  monitor  sack  ale^  of  tha 
process. 


Altematfves  to  the  aee  of  Ae  doable 
hot  water  dip  treatrm^t  exist,  and  offer 
advantafes  to  both  the  Animal  and 
Plant  Health  inspection  Senice  and  the 
papaya  industry  over  the  donbfe  hot 
water  dip.  Fbr  fRstanee,  the  indastry  has 
in^?ted  that  the  doaWe  hot  water  tfijr 
treatment  which  prohibits  the 
processing  of  fruit  that  is  more  than  Vi 
ripe,  affects  the  ripening  of  papayas  and 
often  resnhs  hi  undesirable  bud  spots. 
The  other  approved  treatments  do  not 
affect  the  ripening  of  the  fhrit. 
Additionally,  these  alternative 
treatments  require  no  pre-treatment 
monitoring  and  include  no  ripeness 
requirements,  thereby  posing  less  risk  of 
treatment  failure.  We  are  therefore 
proposing  to  remove  the  double  hot 
water  (fip  treatment  as  as  approved 
treatment  for  papayas  from  Hawau. 

Execativa  Order  122tl  mai  RegulafBry 
FlexibSly  Act 

We  are  issiuog  this  proposed  rule  ia 
confonzunce  with  Executive  Order 
12291.  and  we  have  de Wnsiaed  that  it  ia 
not  a  "major  rale."  Based  on  infenaatiaa 
compiled  by  the  Departnent,  we  have 
determiiked  that  this  rule  wottkl  have  aa 
effect  OB  the  ecoooBBy  of  teas  thaa  $KX> 
million;  wo«iki  not  cause  a  iBa)or 
increase  in  coats  or  prices  for 
consumers,  individual  iruiustriea,. 
Federal,  Slate,  or  kx:al  government 
ageaeies,  or  geographic  regions;  aad 
would  not  cause  ■  significant  adverse 
efiCect  Qo  competition,  empioyment 
investment,  productmty,  mnovation.  or 
on  the  ability  of  Umted  States-baaed 
enterprises  to  cas^ete  with  foreign- 
based  estei  prises  in  domestic  or  export 
markets. 

In  1990,  approximately  19.8  milBon 
poonde  of  fresh  papayas,  valued  at 
approximately  $4.9  miffioR,  were 
shipped  frfnn  Hawaii  to  Ae  mainland 
United  States.  This  represented 
approximately  94.2  percent  of  Hawaiian 
prodwetion. 

Seven  companies  currently  operate 
papaya  quarantine  facilities  in  Hawaii. 
Three  of  these  companies  do  not  use  the 
double  hot  water  dip  treatment  and 
would  not  be  impacted  by  the  proposed 
rule  change.  The  remaining  four 
companies  ciuxently  use  the  double  hot 
water  dip  treatment  method,  two  of 
them  exclusively.  We  expect  that  thaa* 
companies  would  replace  their  double 
hot  water  dip  facilities  wifth  unita  that 
have  the  capabihty  to  treat  papayas 
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with  both  the  vapor  heat  treatment 
specified  in  7  CFR  318.13-4b  and  the 
high  temperature  forced  air  treatment 
specified  in  the  PPQ  Treatment  Manual. 
Having  access  to  a  unit  with  vapor  heat 
capabilities  is  an  added  advantage, 
because  vapor  heat  is  the  only 
quarantine  treatment  approved  by  Japan 
for  fresh  papaya  shipments  to  that 
country.  The  dual  units  are  less  costly  to 
construct  and  more  cost  efficient  to 
operate  than  units  for  irradiation,  the 
other  approved  treatment,  specified  in  7 
FR  318.13-4g,  for  papayas  from  Hawaii. 

The  estimated  cost  of  constructing  a 
new  dual  facility  would  range  between 
$200,000  and  $300,000.  The  actual  price 
would  vary  depending  on  location  and 
treatment  capacity.  Therefore,  the  total 
cost  of  construction  would  range 
between  approximately  $0.8  million  and 
$1.2  million  for  the  Hawaiian  papaya 
industry. 

Conversely,  in  the  long  run  the 
Hawaiian  papaya  industry  would 
benefit  from  lower  treatment  costs, 
including  lower  labor  expenditiires  for 
inspection,  by  converting  to  dual 
facilities.  Only  papayas  y*  or  less  ripe 
may  be  treated  with  the  double  hot 
water  dip  method.  This  requires  that 
labor  be  hired  to  sort  papayas  into 
groups  according  to  a  "ripeness  index." 
At  present.  State  inspectors  monitor 
industry  compliance  with  the  ripeness 
index  With  the  elimination  of  the 
double  hot  water  dip  method.  State 
inspection  and  fruit  sorting  would  no 
longer  be  necessary  before  treating 
papayas  in  a  dual  facility.  However, 
Federal  inspection  and  monitoring 
would  still  be  required  during  and  after 
treatment  and  prior  to  shipment  to  the 
mainland.  We  estimate  that  each 
company  that  converts  to  a  dual  facility 
would  realize  an  annual  savings  of 
between  $106,950  and  $191,800  over  the 
use  of  the  "double  hot  water  dip" 
treatment  Assuming  a  discount  rate  to 
10  percent  to  perpetuity,  the  companies 
we  would  expect  to  convert  to  a  dual 
facility  would  be  expected  ultimately  to 
save  between  $1,069,500  and  $1,918,000 
over  their  current  treatment  costs. 

The  cost  of  the  proposed  rule  change 
would  be  approximately  $8,200  to 
$193,050  in  the  first  year  per  company 
that  builds  a  dual  facility.  This  would 
represent  the  construction  costs  of  new 
quarantine  treatment  facilities,  minus 
approximately  $106,950  to  $191,800  in 
Grst  year  treatment  savings  due  to  lower 
per  unit  treatment  costs.  In  the  long-run, 
construction  costs  for  new  quarantine 
treatment  facilities  would  be  offset  by 
savings  generated  by  the  reduced  per 
unit  cost  of  quarantine  treatment. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperworii  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
ReducHon  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

List  of  Subjects  in  7  CFR  Part  318 

Agricultural  commodities.  Guam, 
Hawaii.  Plant  diseases.  Plant  pests, 
Plants  (Agriculture),  Puerto  Rico. 
Quarantine,  Transportation,  Virgin 
Islands. 

Accordingly,  we  are  proposing  to 
amend  7  CFR  part  318  as  follows: 

PART  318— HAWAIIAN  AND 
TERRITORIAL  QUARANTINE  NOTICES 

1.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  ISObb,  ISOdd.  ISOee. 
ISOff,  161. 162. 164a,  167;  31  U.S.C  9701;  7 
CTR  2.17,  2.51,  and  371.2(c). 

S31S.13    lAiiMnded] 

2.  In  part  318,  subpart — Hawaiian 
Fruits  and  Vegetables.  S  318.13-1.  the 
definition  of  "Compliance  agreement," 
the  references  to  "S  318.13.4g"  and 

"5  318.13-4h"  would  be  removed  and 
references  to  "5  318.13-4F'  and 
"S  318.13-4g".  respectively,  would  be 
added  in  their  place. 

$318.13-41    [Rwnovtd] 

§S  318.13-4g  WMi  318.131)    [Recteslgnatad 
S9  318.13-41  and  318.13-49] 

3.  In  part  318.  subpart — Hawaiian 
Fruits  and  Vegetables,  S  318.13-4f  would 
be  removed  and  8§  318.13-4g  and 
31&13-4h  would  be  redesignated  as 

58  318.13-4f  and  3iai3-4g,  respectively. 

Done  in  Washington.  DC  this  8th  day  of 
August  1991. 
lamea  W.  GloMsr, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc  01-19209  Filed  8-12-91;  8:45  am] 
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9  CFR  Part*  101, 112,  and  113 

[Docket  No.  90-146] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Autogenous 
Biologies 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA 
action:  Reproposed  rule. 

summary:  This  reproposed  rule  revises 
the  proposed  rule  concerning 
autogenous  biologies  that  was  published 
in  the  Federal  Register  on  April  23. 1990 
(55  FR  15233).  The  original  proposed  rule 
would  have  amended  the  regulations  by: 
(1)  Specifying  data  that  would  be 
required  to  be  submitted  to  the  Animal 
and  Plant  Health  Inspection  Service  in 
support  of  a  request  to  use  an 
autogenous  biologic  in  a  herd  that  is 
adjacent  to  the  herd  of  origin;  (2) 
specifying  data  that  would  be  required 
to  use  such  autogenous  biologies  in 
herds  which  are  not  adjacent  to  the  herd 
of  origin;  and  (3)  specifying  data  that  - 
would  be  required  to  be  submitted  in 
support  of  a  request  to  use  organisms  for 
the  production  of  an  additional  serial  of 
an  autogenous  biologic  from  cultures 
which  are  older  than  12  months  from  the 
date  of  isolation.  In  this  revision,  we  are 
deleting  proposal  (3)  and  adding  the 
following  reproposed  amendments:  (3) 
specifying  data  that  would  be  required 
to  be  submitted  in  support  of  a  request 
to  use  organisms  for  the  production  of 
additional  serials  of  an  autogenous 
biologic  from  cultures  which  are  older 
than  15  months  from  the  date  of 
isolation,  or  12  months  from  the  date  of 
harvest  of  the  frrst  serial  of  product, 
whichever  comes  first;  (4)  removing  the 
limitation  that  autogenous  products  be 
used  only  in  emergency  situations;  (5) 
specifying  that  the  use  of  autogenous 
biologies  would  be  restricted  to  a 
veterinarian-client-patient  relationship; 
and  (6)  specifying  additional  testing  that 
would  be  required  after  production  of 
the  first  serial  of  product  in  order  to 
continue  producing  subsequent  serials 
of  an  autogenous  biologla  The 
reproposed  rule  reflects  our 
consideration  of  15  oral  comments  from 
a  public  hearing  and  18  written 
comments  that  were  received  in 
response  to  the  proposal. 

This  action  would  ensure  that  persons 
seeking  approval  to  use  an  autogenous 
biologic  or  an  isolate  under  the 
circumstances  described  above  are 
apprised  of  the  data  that  must  be 
submitted  in  support  of  their  request, 
and  that  the  Agency  is  provided 
sufficient  information  to  properly 
evaluate  and  approve  the  use  of 


autogenous  btoiogies  in  a  herd 
than  Ae  herd  of  origJR.  R  wm) 
provide  additional  safeguards 
conceminf  autogefMrae  bkrfogr 
DATES:  Consideration  wiD  be  | 
to  comments  received  on  or  be 
October  15^  1991. 
ADDRESSES:  To  help  ensure  tiu 
written  comments  are  considei 
an  origiiul  and  two  copies  to  C 
Regulatory  Analysis  and  Deve! 
PPD.  APHIS,  USDA  Room  866 
Belcrest  Road.  HyattsvtRe.  ME 
Please  state  tftat  yonr  eommen 
Docket  No.  90-146.  Comments 
may  be  inspected  at  the  I^ihlic 
Room,  rooA  1141.  U.S.  D^iartn 
Agriculture.  14th  Street  aoad- 
Independence  Avenue  SW., 
Washington.  DC,  8  a.m.  to  ♦•JO 
Monday  through  Friday,  excep 
hobdays. 

FOR  FURTHER  INFORMATION  CQI 
Dr.  David  A.  Espeseth.  Deputy 
Veterinary  Biologies,  Kotechiv 
Biologies,  and  Ehvironmentat  F 
Animal  and  Plant  Health  bispe 
Service.  U.S.  Department  of  Aj 
Room  838.  Federal  Building,  65i 
Belcrest  Road.  Hyattsville,  MD 
(301)  438-8245. 
SUPPLEMENTARY  INFORMATION: 


Autogenous  biologies  (vaccii 
bacterins,  and  toxoids)  are  pre 
from  cuftiires  of  microorganisn: 
are  inactivated  and  non-taxic' 
oi^m'sms  used  to  produce  sue 
autogenous  biologies  are  isoTat 
sick  or  dead  animals  which  are 
to  be  the  causative  agents  of  fb 
diseases  affecting  such  ammati 
April  23. 1990.  a  proposed  rule 
published  in  the  Federal  Regist 
15233-15238.  Docket  Na  89-Ja 
proposing  to  amend  the  regulat 
pertaining  to  the  production  of 
autogenous  biologies  as  found 
113.113  (formerly  9  CFR  113.98) 

We  solicited  comments  for  6i 
with  the  comment  period  endin 
22. 1990.  On  June  22. 199a  a  No 
published  in  the  Federal  Regist 
25669-25670.  Docket  No.  90-12c 
extended  the  comment  period  t 
1990,  in  response  to  a  request  t 
trade  association.  On  August  8 
second  Notice  was  publrsbed  ii 
Federal  Reg^ter  (55  ¥R  322S4. 1 
No.  90-159)  tfiat  announced  a  p 
hearing  in  Amea«  Iowa,  on  Aug 
1990,  and  a  reopening  and  exte 
the  comment  period  for  Docket 
200  until  September  21, 1990. 

The  Animal  and  Ptaat  Heahi 
Inspection  Service  (APHI^  rec 
oraf  comments  at  tfie  pubRc  hei 


JMi 
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9  CFR  Parts  101, 112,  and  113 

[Dockat  No.  90-146] 

Viruses,  Serums,  Toxins,  and 
Anaiogous  Products;  Autogenous 
Bioiogics 

AQENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Reproposed  rule. 

summary:  This  reproposed  rule  revises 
the  proposed  rule  concerning 
autogenous  bioiogics  that  was  published 
in  the  Federal  Register  on  April  23, 1990 
(55  FR  15233).  The  original  proposed  rule 
would  have  amended  the  regulations  by: 
(1)  Specifying  data  that  would  be 
required  to  be  submitted  to  the  Animal 
and  Plant  Health  Inspection  Service  in 
support  of  a  request  to  use  an 
autogenous  biologic  in  a  herd  that  is 
adjacent  to  the  herd  of  origin:  (2) 
specifying  data  that  would  be  required 
to  use  audi  autogenous  bioiogics  in 
herds  which  are  not  adjacent  to  the  herd 
of  origin;  and  (3)  specifying  data  that 
would  be  required  to  be  submitted  in 
support  of  a  request  to  use  organisms  for 
the  production  of  an  additional  serial  of 
an  autogenous  biologic  from  cultures 
which  are  older  than  12  months  from  the 
date  of  isolation.  In  this  revision,  we  are 
deleting  proposal  (3)  and  adding  the 
following  reproposed  amendments:  (3) 
specifying  data  that  would  be  required 
to  be  submitted  in  support  of  a  request 
to  use  organisms  for  the  production  of 
additional  serials  of  an  autogenous 
biologic  from  oiltures  which  are  older 
than  15  months  from  the  date  of 
isolation,  or  12  months  from  the  date  of 
harvest  of  the  first  serial  of  product, 
whichever  comes  first;  (4)  removing  the 
limitation  that  autogenous  products  be 
used  only  In  emergency  situations;  (5) 
specifjdiig  that  the  use  of  autogenous 
bioiogics  would  be  restricted  to  a 
veterinarian-client-patient  relationship; 
and  (6)  specifying  additional  testing  that 
would  be  required  after  production  of 
the  first  serial  of  product  in  order  to 
continue  producing  subsequent  serials 
of  an  autogenous  biologia  The 
reproposed  rule  reflects  our 
consideration  of  15  oral  comments  from 
a  public  hearing  and  18  written 
comments  that  were  received  in 
response  to  the  proposal. 

This  action  would  ensure  that  persons 
seeking  approval  to  use  an  autogenous 
biologic  or  an  isolate  under  the 
circumstances  described  above  are 
apprised  of  the  data  that  must  be 
submitted  in  support  of  their  request, 
and  that  the  Agency  is  provided 
sufficient  information  to  properly 
evaluate  and  approve  the  use  of 


autogenotn  biotogies  in  m  herd  other 
than  Ae  herd  of  origin.  It  wonW  also 
provide  additional  safeguarda 
concerning  autogenoxv  bfotogrca. 
DATES;  Consideratioo  wiS  be  given  onfy 
to  comments  received  on  or  before 
October  15, 1991. 

AODRCSSES:  To  help  ensure  that  your 
written  commenta  are  considered,  send 
an  original  and  two  copies  to  Chief. 
Regulatory  Analysts  and  Development. 
PPD.  APHIS.  USDA  Room  886,  6505 
Belcrest  Road,  HyattsWHe.  MD  20782. 
Please  state  that  yonr  comments  refer  to 
Docket  No.  9t)-148.  Comntents  received 
may  be  inspected  at  the  Public  Reax£ng 
Room,  room  1141,  U.&.  D^iartment  of 
Agriculture.  14th  Street  aod- 
Independence  Avenue  SW., 
Washington.  DC,  8  a.m.  to  4-30  pja., 
Monday  through  Friday,  except 
hoBdaye. 

FOR  FURTHCR  INRMtMATMN  CONTACT: 

Dr.  David  A.  Elspeseth.  Deputy  EKrector. 
Veterinary  Bioiogics,  Biotechnology, 
Bioiogics.  and  Ehvironraentai  Protection. 
Animal  and  Plant  Health  btspection 
Service,  U.S.  Department  of  Agnculture. 
Room  838.  Federal  Building.  6505 
Belcrest  Road,  Hyatt&ville.  MD  2078Z 
(301)436-8245. 
SUPPLEMENTARY  INFORMATION: 

I.  Baekpmad 

Autogenous  biologies  (vaccines, 
bacterins,  and  toxoids}  are  prepared 
from  cultures  of  micioorganisms  which 
are  inactivated  and  noa-taxic  The  seed 
organisms  used  to  produce  such 
autogenous  bioiogics  are  isolated  from 
sick  or  dead  animals  which  are  judged 
to  be  the  causative  agents  of  the 
diseases  affecting  sudi  animals.  On 
April  23, 1990.  a  proposed  rule  was 
published  in  the  Federal  Register  (55  FR 
15233-15236.  Docket  No.  89-200) 
proposing  to  amend  the  regulations 
pertaining  to  the  production  of 
autogenous  bioiogics  as  found  in  9  CFR 
113.113  (formerly  9  CFR  113.981. 

We  solicited  comments  for  60  days 
with  the  comment  period  ending  on  June 
22. 1990.  On  June  2Z.  1990.  a  Notice  was 
published  in  the  Federal  Registar  (55  FR 
25689-25670.  Docket  No.  90-123)  that 
extended  the  comment  period  to  July  23, 
1990,  in  response  to  a  request  from  a 
trade  association.  On  August  8. 1990.  a 
second  Notice  was  p«iblfshed  in  the 
Federal  Register  (55  FR  322B4,  Docket 
No.  90-159)  diat  announced  a  public 
hearing  in  Amea,  Iowa,  on  August  23, 
1990,  and  a  reopening  and  extension  of 
the  comment  period  for  Docket  No.  88- 
200  until  September  21. 1990. 

Tbe  Animal  and  PTant  Heahh 
Inspection  Service  (APHIS]  received  IS 
oral  comments  at  the  public  hearing  and 


18  written  comments  regarding  the 
proposed  nrfe.  Coiniiieiits  were  received 
from  businesses  engaged  m  the 
production  of  aulugeiious  bkrfogics, 
private  fedividuals/consultants,  trade 
associations,  profcsaional  orgairizations, 
a  state  diagnostic  fociKty.  and  a  state 
livestock  and  pouftry  commission. 
APHIS  has  carefally  considered  all  of 
the  comments  relating  to  ttie  proposed 
rule. 

Based  on  the  comments  received 
concerning  the  initia)  proposal  and  on 
further  analysra  of  the  present 
regulations,  APHIS  has  determined  that 
the  proposal  shovtd  be  revised.  The 
reason  for  the  revision  is  the  agency's 
conclusion  that  the  present  restrictions 
concerning  autogenous  bioiogics  may  bo 
longer  be  appropriate,  and  diat  certain 
regulatory  provisioos  need  to  be  added. 
One  of  the  restrictioRS  which  may  no 
longer  be  necessary  is  the  tinvitation  oo 
the  ese  ci  such  prodocts  to  emergency 
situations  only,  unless  otherwise 
aothorized  by  the  Adnunistrator.  Upon 
further  reflection,  the  agency  has 
concluded  that  autogenous  products 
may  often  be  needed  for  disease 
situations  diat  may  not  be  considered 
emergencies  stich  as  when  licensed 
products  with  established  efBcacy  «re 
not  avaikabie.  or  v^ien  there  is  evkience 
that  SBcfa  products  have  not  been 
effective  in  treating  a  specific  disease 
situaticB.  Several  additional  changes 
that  are  being  made  to  the  original 
proposed  rule  indade  the  addrtion  of 
definitions  and  testing  req;iireinents. 
This  revised  [sopaaal  aUows  interested 
persons  to  iiwiaiilii  fully  the  changes  to 
the  ruk  as  origniaUy  proposed  and  its 
impact  on  consumers,  ooanafacturers. 
and  o4ber  afiected  entities.  Based  on  the 
rationak  art  fottb  is  this  document 
APFilS  is  issuing  this  reproposed  rule  •• 
a  revision  of  the  proposed  role  that  was 
pubbshed  on  Aprii  23, 190a 

II.  nranc  Meeting 

A  pub^c  meeting  on  veterinary 
biolo^cs  in  Ames,  Iowa,  on  August  15, 
1991,  was  aruiounced  in  56  FR  31368 
(July  10. 1991).  The  agenda  for  this 
public  meeting  includes  Autogenous 
bioiogics.  Assuming  that  this  reproposal 
(Docket  No.  90-146)  is  published,  the 
docket  wiQ  be  discussed  at  the  public 
meeting  on  August  15. 1991.  between  1 
p.m.  and  2:30  p  jn.  in  the  Scbeman 
Building,  Iowa  State  Center,  Ames. 
Iowa.  Any  comments  made  regarding 
the  reproposal  will  be  made  part  of  the 
record  for  the  pubUc  meeting.  Anyone 
who  has  a  comment  to  make  at  the 
pubh'c  meeting  regarding  the  reproposal 
should  also  submit  a  written  copy  of  the 
comment  to  the  person  listed  in  this 
document  under  ADDRESSES. 


m.  Contents  of  the  Reproposal 

In  diss  reproposed  rale,  APHIS 
proposes  to  codify  in  redesignated 
§  113.113  of  the  rpyvlations  information 
that  an  ai^cant  is  required  to  sobmit  to 
APHIS  in  support  of  an  application  to: 
(1)  Use  an  autogenmas  bioto^  (n  a  hefd 
that  is  adjacent  to  the  herd  of  origin;  (2J 
use  an  autogenous  bioio^  in  a  herd 
that  is  Bot  ac^acent  to  the  herd  of  origin; 
p)  ose  organisms  for  the  prodoction  of 
additknal  serials  of  an  autogenous 
biohigic  froei  cultures  which  are  older 
tfwn  15  months  from  the  date  of 
iaolatioiv,  or  12  months  from  the  date  of 
harvest  of  the  first  serial  of  product 
whichever  comes  first.  The  current 
regulations  do  not  specify  what  type  of 
information  needs  to  be  submitted  in 
support  of  various  applications.  The 
reproposed  rule  also  provides  that 
aatogenoBs  biotogtcs  are  to  be 
administered  only  under  a  veterfnarian- 
client-patient  relationship.  In  addition,  it 
provides  that  further  testing  is  required 
for  the  prodnctioa  of  autogenous 
products  after  the  first  senaL  bi  the 
reproposed  rule,  we  are  also  deleting  the 
restriction  dtat  autogenous  products  are 
only  to  be  used  in  emergency  situations. 
In  addition,  we  are  proposioR  the 
following  new  definitions  ko  §  101.2: 
.  Administrator,  Animal  and  Piant  Heshh 
Inspection  Service,  Herd.  Herd  of  Oiighi. 
Adjacent  Herd  and  Nonadjacent  Herd. 
Finally,  we  propose  to  amend  S  112.7(m) 
to  specif  that  labeling  of  autogenous 
products  shall  indicate  that  potency  and 
efficacy  have  not  been  established. 

APtiiS  is  reproposing  to  smend 
redesignated  i  113.113  "Autogenous 
bioiogics"  (formerly  {  113.98)  by  revising 
the  introductory  text  making 
nonsubstantive  editorial  changes  to 
S  113.113(a]  (1)  and  (2).  adding  {  113013 
(a)(3)(iii)  to  initially  proposed 
S  113.a8(aU3^  redesignating  initially 
proposed  1 113.98(a)^)  as  reproposed 
§  113.113(b)(lV  deleting  initially 
proposed  i  113.98ibKl).  redesignating 
initially  proposed  1 113^bX2)  as 
reproposed  1 113.113(a)t4)  and  revising 
it  redesignating  initially  proposed 
S  113.9a(b)(3)  as  repropoaed 
S  113L3ia(bX2).  and  addii«  new 
8  113.113  tcypti)  «nd  (c)f2)fiH*v^  b 
additfoB,  AffllS  ie  reprofmsing 
amerwiments  to  1 101.2  ■T>rftnrtions" 
and  adcfing  iiew  {  112.7  "Labefrng  of 
autogenous  bioiogics'*.  These 
amendments,  as  reproposed,  are 
refi>renced  in  the  accompanying  table 
below. 


38354 


Federal  Register  /  Vol.  56.  No.  156  /  Tuesday.  August  13,  1991  /  Proposed  Rules 


Table  1 


Proposal 

Reproposal 

H<HXXIIi(C«lK>n 

113.113(a) 

113.96(8) 

113.113(a). 

113.1 13(aM1).~.. 

113.9e(aK1)....-.. 

113.113(a)(1). 

113.1 13(a)(2) ...~. 

113.96(a)(2) 

113.113(a)(2) 

and  (3). 

and  (3). 

113.113(a)(3) 

113.98(aM4) ....... 

1l3.li3(bHl). 

113.113(b)(1).    . 

113.98(bH1) 

Deleted. 

113.9e(b)(2) ....... 

113.113(a)(4). 

113.113(bM2)-.. 

113.96(bK3) 

113.113(b)(2). 

113.113(c) 

113.96(c) 

113.113(c)(1). 

113.113(cK1) 

113.96(c0(1). 

113.113(c)(1MiO. 

113.113(c)(2)  — 

113.9e(c)(2) 

113.113(c)(l)fiiO. 
New  Sections 
113.ll3(a)(3)(*) 
113.1 13(cMl)(0 
113.113(c)(2) 
1 13.11 3(c)(2)(i>- 

Ov) 
101.2 
112.7(m) 

rV.  Summary  and  Analysis  of  Comments 

The  comments  received  regarding  the 
proposed  rule  fall  into  the  following 
general  areas:  The  need  for  an 
expedited  response  to  a  request  to  use 
autogenous  biologies  imder  the 
conditions  set  forth  in  the  reproposal; 
use  of  autogenous  biologies  in  the 
poultry  industry,  the  determination  of 
efficacy  and  reisolation  of  the  organism; 
the  12-month  limitation  on  the  use  of  the 
original  isolate;  APHIS'  efforts  to 
increase  uniformity  in  the  regulation  of 
autogenous  biologies;  comments 
received  at  the  public  hearing.  We 
address  each  of  the  comments  received 
in  the  order  of  the  subject  areas  listed 
above. 

One  comment  was  received  indicating 
a  need  in  the  regulations  for  a  reduction 
in  the  response  time  to  a  request  to  use 
an  autogenous  biologia  Use  of 
electronic  mail  or  a  telphone  response 
by  APHIS  followed  by  a  written 
response  was  requested.  The  rationale 
for  this  request  was  that  the  need  and 
the  use  of  autogenous  biologies  may 
involve  an  emergency  action.  APHIS 
agrees  with  this  comment  that  a 
telephone  or  facsimile  response 
followed  by  a  written  response  may  be 
utili2ed  in  requesting  and  granting 
authorization  to  use  autogenous 
products  in  an  emergency  situation. 
Such  procedures  regarding  the  technical 
aspects  of  program  operations,  however, 
are  often  included  in  program 
memoranda  which  are  intended  to 
provide  guidance  in  the  apphcation  of 
regulatory  provisions.  Therefore,  no 
change  to  the  regulations  is  proposed  in 
response  to  this  comment. 

One  comment  was  received  citing  the 
burdensome  nature  of  paperwork, 
especially  for  small  manufacturers 
unable  to  afford  paperwork  specialists. 
APHIS  is  aware  of  the  time  required  to 


comply  with  this  regulation  and  has 
attempted  to  require  minimiun  data 
needed  to  properly  evaluate  and 
approve  the  use  of  autogenous  biologies. 
APHIS,  however,  does  not  believe  that 
the  cost  of  complying  with  this 
regulation  shodd  be  significant.  The 
purpose  of  the  rule  is  to  specify  in  the 
regulations  the  data  which  are  currently 
required  to  be  produced  in  support  of  a 
request  to  use  autogenous  biologies  in 
certain  circiunstances.  Thus,  there 
should  be  little  if  any  additional 
expense  in  generating  such  data. 
Therefore,  no  change  has  been  made  in 
response  to  this  comment. 

Three  commenters  made  comments 
regarding  the  use  of  autogenous 
biologies  in  the  poultry  industry.  One 
commenter  suggested  that  in  calculating 
the  period  of  use  of  an  isolate  one 
should  begin  from  the  date  of 
identification  rather  than  the  date  of 
isolation  of  the  organism.  This  would 
allow  for  a  longer  useful  life  for  the 
isolate  since  the  identification  of  a  virus 
may  take  more  than  a  month  to 
complete.  It  was  recommended  by  the 
same  commenter  that  a  "fast  track" 
system  be  developed  to  obtain  a 
conditional  license  for  a  product  being 
produced  as  an  autogenous  vaccine.  The 
commenter  further  recommended  that 
more  than  one  additional  serial  of  an 
autogenous  biologic  be  allowed  to  be 
prepared  from  an  extended  isolate 
because  of  the  limitation  in  the  size  of 
the  serial  and  the  large  size  of  today's 
poultry  flocks.  The  commenter  also 
requested  that  applications  for  the 
production  of  adc^tional  serials  of 
autogenous  biologies  (after  the  first 
serial)  be  supported  by  a  letter  from  the 
poultry  producer  indicating  a  continue 
need  for  the  autogenous  product  and 
that  the  need  for  continued  use  of  the 
product  be  based  on  the  professional 
judgment  of  the  producer's  veterinarian. 

APHIS  does  not  agree  that  the  period 
of  use  of  the  isolate  should  being  with 
the  date  of  identification  rather  than  the 
date  of  isolation  of  the  organism.  The 
reason  is  that  identification  of  the 
microorganism  beyond  genus  and 
species  may  not  be  completed  until 
several  months  after  the  date  of 
isolation.  Moreover,  identification  of  the 
organism  is  not  a  requirement  for  initial 
use  of  the  autogenous  biologic.  In 
response  to  the  comment  regarding 
conditional  licenses,  it  should  be  noted 
that  i  102.6  of  the  regulations  provides 
that  under  certain  circumstances,  a 
conditional  license  may  be  granted 
under  an  expedited  procedure  upon  such 
conditions  as  are  necessary  to  assure 
purity,  safety,  and  a  reasonable 
expectation  of  efficacy.  It  should  be 


further  noted  that  APHIS  no  longer 
places  a  limitation  on  the  size  of  the 
serial  to  be  produced 

After  considering  the  comment 
concerning  the  calculation  of  the  dating 
period  for  isolates,  APHIS  proposes  to 
delete  the  requireirient  under  proposed 
S  113.98(b)(2)  (redesigtiated.as 
S  113.113(b)(2))  that  the  12-month  dating 
period  begin  trom  the  date  of  isolation 
and  proposes  to  amend  the  regulations 
in  S  113.113(aO(4)  as  follows: 

Under  normal  circumstances, 
microorganisms  used  for  the  production  of 
autogenous  biologies  may  not  be  older  than 
15  months  from  the  date  of  isolation,  or  12 
months  from  the  date  of  harvest  of  the  first 
serial  of  product  produced  from  the 
microorganism,  whichever  comes  first. 

The  microorganisms  used  for  making  the 
autogenous  product  shall  be  used  no 
longer  than  15  months  from  the  date  of 
isolation,  or  12  months  from  the  date  of 
harvest  of  the  first  serial  of  product 
whichever  comes  first.  Because  the  two 
time  periods  start  from  different 
reference  points  (one  from  the  date  of 
isolation,  the  other  from  the  date  of 
harvest),  either  time  period  may  end 
first  In  this  rule,  whichever  of  the  two 
time  periods  ends  first  would  be  used  in 
determining  when  the  isolate  can  no 
longer  be  used  for  making  product 
unless  authorized  by  the  Administrator. 

One  of  the  commenters  further 
requested  that  continued  production  of 
an  autogenous  biologic  beyond  12 
months  be  allowed.  This  issue  has  been 
addressed  in  the  discussion  concerning 
proposed  8  113.113(a). 

A  second  commenter  discussing  the 
use  of  autogenous  biologies  in  the 
poultry  industry  requested  that  the 
autogenous  product  be  allowed  to  be 
made  without  reisolation  of  the 
causative  organism  so  long  as  there  is  a 
disease  problem  in  the  area.  APHIS 
notes,  however,  that  the  current 
regulations  on  the  preparation  and  use 
of  autogenous  biologies  are  based  on  the 
fact  that  unless  otherwise  authorized, 
autogenous  biologies  are  to  be  prepared 
only  for  emergency  use.  Continued  use 
of  the  product  derived  from  the  original 
isolate  is  limited  because  efficacy  of  the 
autogenous  biologic  has  not  been 
established.  In  order  to  ensure  that  the 
autogenous  product  continues  to  bear 
some  relationship  to  the  disease  in  the 
herd,  a  good  faith  effort  to  reisolate  is 
currently  required  by  the  proposed  rule 
published  on  April  23. 1990. 

In  this  reproposal,  APHIS  proposes  to 
delete  the  reisolation  requirement  under 
S  113.98(b)(2){iii).  as  initially  proposed, 
and  add  to  the  regulations  reproposed 
S  113.113(c)  requiring  some  additional 
tests  in  order  to  use  the  original  isolate 


beyond  the  first  serial  or  subse 
product  without  reisolation  of  i 
organism.  APHIS  also  propose) 
the  requirement  under  current 
i  113.113(b)(1)  "that  autogenou 
products  be  prepared  for  emerj 
only."  Reproposed  §  113.113(c) 
require,  after  production  of  the 
serial  or  subserial  of  product  fi 
sterility,  full  safety,  identificati 
microorganism  to  genus  and  sp 
bacteria,  fungi,  or  mycoplasma 
least  to  family  if  a  virus,  and  th 
compliance  with  the  applicable 
requirements  of  S  113.100  for  ai 
autogenous  bacterial  product  a 
§  113.200  for  an  autogenous  vir 
product.  Presently,  the  rule  doe 
specify  that  identification  of  thi 
microorganism  must  be  made.  I 
reproposed  rule,  microorganisn 
than  15  months  from  the  date  o 
isolation,  or  12  months  from  th( 
harvest  of  the  first  serial  of  pro 
produced  from  the  microorgani 
whichever  comed  first  would  h 
identified  as  to  strain  and/or  s< 
Such  microorganisms  would  ah 
to  be  tested  for  immunogenieitj 
antigenicity,  and  potency  in  ort 
establish  a  reasonable  expecta 
efficacy. 

In  proposing  additional  testir 
APHIS'  rationale  that  after  initi 
production  of  a  product,  justific 
longer  exists  to  continue  abbre' 
testing  (such  as  that  which  is  cc 
for  an  early  release  of  the  prodi 
order  to  be  more  consistent  wit 
intent  of  the  Virus-Serum-Toxir 
(hereinafter,  the  Act),  a  product 
older  than  15  months  from  the  c 
isolation,  or  12  months  from  hai 
the  first  serial  produced,  which 
comes  first,  would  be  tested  to 
determine  immunogenicity  or 
antigenicity  and  potency  in  an  ( 
demonstrate  a  reasonable  expe 
of  efficacy.  The  current  regulati 
not  provide  for  a  reasonable  ex 
of  efficacy  for  autogenous  biolo 
since  they  are  intended  for  eme 
use  only. 

As  an  accommodation  for  sm 
serials  of  product,  the  repropos. 
require  that  a  producer  use  onl] 
samples  for  sterility  testing  for  i 
subserials  of  50  or  less  final  cor 
under  reproposed  §  113.113(c)(l 

A  third  commenter  discussinj 
of  autogenous  biologies  in  the  p 
industry  introduced  the  coneepi 
"subsequent  flocks"  whereby  s< 
flocks  would  pass  sequentially 
the  same  facility.  These  flocks  \ 
thus  be  exposed  to  a  facility  wh 
potentially  contaminated  with  t 
offending  species  for  which  the 


JMI 


ruesday.  August  13,  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56.  No.  156  /  Tuesday.  August  13.  1991  /  Proposed  Rules 


38355 


:«gulation  and  has 

ire  minimum  data 

y  evaluate  and 

f  autogenous  biologies. 

does  not  believe  that 

^ing  with  this 

be  significant  The 

e  is  to  specify  in  the 

ita  which  are  currently 

iduced  in  support  of  a 

ogenous  biologies  in 

nces.  Thus,  there 

any  additional 

iting  such  data. 

nge  has  been  made  in 

omment. 

ters  made  comments 

of  autogenous 

Dultry  industry.  One 

sted  that  in  calculating 

of  an  isolate  one 

1  the  date  of 

ler  than  the  date  of 

■ganism.  This  would 

•  useful  life  for  the 

dentification  of  a  virus 

an  a  month  to 

recommended  by  the 

Uiat  a  "fast  track" 

ped  to  obtain  a 

le  for  a  product  being 

utogenous  vaccine.  The 

fr  recommended  that 

Iditional  serial  of  an 

gic  be  allowed  to  be 

extended  isolate 
nitation  in  the  size  of 

large  size  of  today's 
le  commenter  also 
iplications  for  the 
Utional  serials  of 
gics  (after  the  first 
ted  by  a  letter  from  the 
indicating  a  continue 
genous  product  and 
continued  use  of  the 
1  on  the  professional 
iroducer's  veterinarian. 
)t  agree  that  the  period 
ite  should  being  with 
fication  rather  than  the 
of  the  organism.  The 
intification  of  the 
eyond  genus  and 
be  completed  until 
fter  the  date  of 
^er,  identification  of  the 
I  requirement  for  initial 
nous  biologic.  In 
omment  regarding 
ses.  it  should  be  noted 
e  regidations  provides 
in  circumstances,  a 
se  may  be  granted 
ed  procedure  upon  such 
!  necessary  to  assure 
d  a  reasonable 
ficacy.  It  should  be 


further  noted  that  APHIS  no  longer 
places  a  limitation  on  the  size  of  the 
serial  to  be  produced. 

After  considering  the  comment 
concerning  the  calculation  of  the  dating 
period  for  isolates,  APHIS  proposes  to 
delete  the  requirement  under  proposed 
S  113.98(b)(2)  (redesigtiated_as 
S  113.113(b)(2))  that  the  12-monUi  dating 
period  begin  &om  the  date  of  isolation 
and  proposes  to  amend  the  regulations 
in  S  113.113(aO(4)  as  follows: 

Under  normal  circumstances, 
microorganisms  used  for  the  production  of 
autogenous  biologies  may  not  be  older  than 
IS  months  from  the  date  of  isolation,  or  12 
months  from  the  date  of  harvest  of  the  first 
serial  of  product  produced  from  the 
microorganism,  whichever  comes  first. 

The  microorganisms  used  for  making  the 
autogenous  product  shall  be  used  no 
longer  than  15  months  from  the  date  of 
isolation,  or  12  months  from  the  date  of 
harvest  of  the  first  serial  of  product 
whichever  comes  first.  Because  the  two 
time  periods  start  from  different 
reference  points  (one  from  the  date  of 
isolation,  the  other  from  the  date  of 
harvest),  either  time  period  may  end 
first  In  this  rule,  whichever  of  the  two 
time  periods  ends  first  would  be  used  in 
determining  when  the  isolate  can  no 
longer  be  used  for  making  product 
unless  authorized  by  the  Administrator. 

One  of  the  commenters  further 
requested  that  continued  production  of 
an  autogenous  biologic  beyond  12 
months  be  allowed.  This  issue  has  been 
addressed  in  the  discussion  concerning 
proposed  S  113.113(a). 

A  second  commenter  discussing  the 
use  of  autogenous  biologies  in  the 
poultry  industry  requested  that  the 
autogenous  product  be  allowed  to  be 
made  without  reisolation  of  the 
causative  organism  so  long  as  there  is  a 
disease  problem  in  the  area.  APHIS 
notes,  however,  that  the  current 
regulations  on  the  preparation  and  use 
of  autogenous  biologies  are  based  on  the 
fact  that  unless  otherwise  authorized, 
autogenous  biologies  are  to  be  prepared 
only  for  emergency  use.  Continued  use 
of  the  product  derived  from  the  original 
isolate  is  limited  because  efficacy  of  the 
autogenous  biologic  has  not  been 
established.  In  order  to  ensure  that  the 
autogenous  product  continues  to  bear 
some  relationship  to  the  disease  In  the 
herd,  a  good  faith  effort  to  reisolate  is 
currenUy  required  by  the  proposed  rule 
published  on  April  23, 1990. 

In  this  reproposal,  APHIS  proposes  to 
delete  the  reisolation  requirement  under 
S  113.98(b)(2)(iii).  as  initially  proposed, 
and  add  to  the  regulations  reproposed 
S  113.113(c)  requiring  some  additional 
tests  in  order  to  use  the  original  isolate 


beyond  the  first  serial  or  subserial  of 
product  without  reisolation  of  the 
organism.  APHIS  also  proposes  to  delete 
the  requirement  under  current 
§  113.113(b)(1)  "that  autogenous 
products  be  prepared  for  emergency  use 
only."  Reproposed  S  113.113(c)  would 
require,  after  production  of  the  first 
serial  or  subserial  of  product  full 
sterility,  full  safety,  identification  of  the 
microorganism  to  genus  and  species  of 
bacteria,  fungi,  or  mycoplasma  and  at 
least  to  family  if  a  virus,  and  the 
compliance  with  the  applicable  general 
requirements  of  S  113.100  for  an 
autogenous  bacterial  product  and 
§  113.200  for  an  autogenous  viral 
product.  Presently,  the  rule  does  not 
specify  that  identification  of  the 
microorganism  must  be  made.  In  the 
reproposed  rule,  microorganisms  older 
than  15  months  from  the  date  of 
isolation,  or  12  months  from  the  date  of 
harvest  of  the  first  serial  of  product 
produced  from  the  microorganism, 
whichever  comes  first  would  have  to  be 
identified  as  to  strain  and/or  serotype. 
Such  microorganisms  would  also  have 
to  be  tested  for  immunogenicity  or 
antigenicity,  and  potency  in  order  to 
establish  a  reasonable  expectation  of 
efficacy. 

In  proposing  additional  testing,  it  is 
APHIS'  rationale  that  after  initial 
production  of  a  product,  justification  no 
longer  exists  to  continue  abbreviated 
testing  (such  as  that  which  is  conducted 
for  an  early  release  of  the  product).  In 
order  to  be  more  consistent  with  the 
intent  of  the  Virus-Serum-Toxin  Act 
(hereinafter,  the  Act),  a  product  which  is 
older  than  15  months  from  the  date  of 
isolation,  or  12  months  from  harvest  of 
the  first  serial  produced,  whichever 
comes  first,  would  be  tested  to 
determine  immunogenicity  or 
antigenicity  and  potency  in  an  effort  to 
demonstrate  a  reasonable  expectation 
of  efficacy.  The  current  regulations  do 
not  provide  for  a  reasonable  expectation 
of  efficacy  for  autogenous  biologies 
since  they  are  intended  for  emergency 
use  only. 

As  an  accommodation  for  small 
serials  of  product,  the  reproposal  would 
require  that  a  producer  use  oiUy  two 
samples  for  sterility  testing  for  serials  or 
subserials  of  50  or  less  final  containers 
under  reproposed  §  113.113(c)(l)(i). 

A  third  commenter  discussing  the  use 
of  autogenous  biologies  in  the  poultry 
industry  introduced  the  concept  of 
"subsequent  flocks"  whereby  several 
flocks  would  pass  sequentially  through 
the  same  facility.  These  flocks  would 
thus  be  exposed  to  a  facility  which  was 
potentially  contaminated  with  the 
offending  species  for  which  the 


autogenous  product  is  intended.  Because 
tnese  facilities  could  not  be  completely 
sterilized  despite  high  levels  of 
bioseeurity  and  between-flock 
sanitation,  subsequent  flocks  would  be 
exposed  to  the  offending  organism  even 
after  the  initial  flock  had  left.  The 
commenter  recommended  that  in  this 
situation,  the  use  of  the  autogenous 
product  be  allowed  to  continue  under 
the  supervision  of  the  attending 
veterinarian  and  not  be  Hmited  to  one 
additional  serial  of  autogenous  vaccine. 

APHIS  beheves  that  the  concept  of 
"subsequent  flocks"  is  analogous  to  that 
of  herd  of  origin  as  that  term  is  used  in 
the  proposed  rule.  Thus  the 
requirements  for  herd  of  origin  would 
apply  to  "subsequent  flocks".  Firms  with 
such  flocks  would  be  allowed  to 
continue  to  use  an  isolate  that  is  older 
than  15  months  from  the  date  of 
isolation,  or  12  months  from  the  date  of 
harvest  of  the  first  serial,  whichever 
comes  first  provided  that  the  additional 
testing  requirements  under  §{  113.113 
(a)(4)  and  (c)  are  met.  These 
requirements  are  intended  to  estabUsh 
minimum  data  showing  a  reasonable 
expectation  of  efficacy  for  continued  use 
of  the  product 

Four  commenters  addressed  the  issues 
of  reisolation  of  the  causative  organism, 
the  measure  of  efficacy  of  the  product 
and  the  12-month  limitation  on  the  use 
of  the  isolate.  The  first  commenter 
stated  that  reisolation  of  the  organism 
was  not  a  reliable  means  to  determine 
the  continued  use  of  the  autogenous 
product.  The  commenter  argued  that  the 
continued  use  of  the  autogenous  product 
should  be  left  to  the  professional 
judgment  of  the  herd/flock  veterinarian 
and  that  risk/benefit  and  cost/benefit 
decisions  between  licensed  autogenous 
biologieals  and  other  licensed 
biologicals  should  be  left  to  the  Heensed 
veterinarian.  Moreover,  extension  of  the 
use  of  the  isolate  beyond  12  months 
would  allow  for  an  annual  booster 
vaccination  not  otherwise  possible  with 
the  12-months  limitation.  Dating  should 
begin  with  the  date  of  receipt  of  the 
culture  by  the  licensed  facility  or  the 
date  of  first  production. 

APHIS  agrees  that  subject  to  certain 
controls,  autogenous  products  may  be 
used  beyond  12  months  without 
reisolation.  The  time  period  that  an 
isolate  would  be  permitted  for  use  in 
production  would  be  limited  in  this 
reproposed  rule  to  15  months  fit)m  the 
date  of  isolation,  or  12  months  from  the 
date  of  harvest  of  the  first  serial  of 
product,  whichever  comes  first  unless 
authorized  by  the  Administrator.  The 
important  criteria  here  are  the 
requirement  for  information  from  the 


attending  veterinarian  imder  reproposed 
i  113.113(a)(4)  and  additional  tesU  for 
identity,  antigenicity  or  immunogenicity 
and  potency  under  proposed  {  113.113(c) 
before  such  authorization  is  granted. 

The  second  commenter  stated  that 
there  are  advantages  and  disadvantages 
for  liberalizing  autogenous 
requirements.  The  removal  of  the 
emergency  basis  requirement  would 
allow  firms  to  produce  "private  label" 
autogenous  products.  The  commenter 
argued  that  the  danger  is  that 
autogenous  products  are  a  way  for 
anyone  to  duplicate  a  federally  licensed 
product  without  proving  efficacy.  On  the 
other  hand,  autogenous  products  may 
provide  greater  antigen  specificity  than 
licensed  products.  The  commenter 
recommended  that  autogenous  product 
for  an  antigen  be  produced  only  by 
facilities  with  a  Federal  license  for  that 
antigen  as  a  commercial  product.  This 
would  assure  that  the  laboratory  has  the 
technology  to  produce  an  effective 
antigen  for  a  specific  disease. 

Although  this  reproposal  removes  the 
emergency  requirement  for  the  use  of 
autogenous  prt>duct8,  it  adds  certain 
safeguards  and  requirements.  One  of 
these  requirements  is  that  if  there  is  a 
similar  licensed  product  on  the  market 
the  veterinarian  is  required  to  provide 
justification  to  use  the  autogenous 
product  in  its  place.  APHIS  beheves  that 
by  proposing  additional  testing 
safeguards,  the  concerns  of  the 
commenter  will  be  addressed. 

The  third  commenter  recommended 
that  autogenous  products  not  be  used  for 
emergencies  only  and  that  instead,  they 
be  allowed  to  be  used  on  a 
nonemergency  basis  under  the  direction 
of  a  licensed  veterinarian  in  the  context 
of  a  veterinarian/clie'nt/patient 
relationship.  The  commenter  argued, 
moreover,  that:  (1)  Written 
documentation  to  use  an  autogenous 
vaccine  in  adjacent  herds  should  be 
waived  for  the  parent  herd  or  the  herd 
with  direct  progeny;  (2)  the  period  of 
time  for  the  use  of  the  original  isolate 
should  be  changed  from  12  to  24  months; 
and  (3)  the  demonstration  of  need  to  use 
the  biologic  should  be  deleted  as  should 
the  preference  of  one  class  of  licensed 
products  over  another.  Finally,  the 
commenter  argued  that  the  language  in 
proposed  {  113.98(b)(2)(ii)  is 
contradictory  as  autogenous  products 
are  themselves  licensed  products. 

Based  on  all  of  the  comments 
received.  APHIS  has  concluded  that 
autogenous  biologies  may  often  be  used 
for  disease  situations  that  may  not  be 
considered  emergencies  such  as  when 
licensed  products  with  established 
efficacy  are  not  available  or  when 
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evidence  exists  that  such  products  have 
not  been  effective  in  treating  a  specific 
disease  situation.  The  reproposal 
therefore  permits  such  nonemergency 
use  with  the  restriction  that  use  be 
permitted  only  by  or  under  the  direction 
of  a  hcensed  veterinarian  in  the  context 
of  a  veterinarian/client/patient 
relationship.  This  added  restriction  is 
considered  appropriate  to  assure  that 
the  use  of  autogenous  products  is  based 
on  the  professional  judgment  of  a 
veterinarian  who  is  personally 
acquainted  with  the  management  and 
care  of  the  animal(s).  who  makes 
appropriate  and  timely  visits  to  the 
premises  where  the  animals  are  kept, 
and  who  is  readily  available  for 
foUowup  in  case  of  adverse  reaction  or 
failure  of  the  treatment  regimen.  Suck 
conditions  for  use  are  considered 
necessary  to  assure  that  an  emergency 
disease  condition  exists  in  the  herd,  that 
products  with  established  efficacy  are  in 
fact  not  available  for  the  prevention  or 
treatment  of  the  current  disease 
condition  in  the  herd,  that  products  with 
established  efficacy  have  been  used  in 
the  herd  previously  and  found  not  to  be 
effective  in  preventing  or  treating  the 
current  disease  in  the  herd,  or  that  other 
medically  sound  rationale  are 
considered  prior  to  the  use  of  an 
autogenous  biologic.  APHIS  believes 
that  restriction  of  autogenous  biologies 
to  use  by  or  under  the  direction  of  a 
veterinarian  would  provide  greater 
assurance  that  such  products  are  used  in 
a  manner  consistent  with  the  intent  of 
the  Act  and  good  veterinary  medical 
practice.  APHIS  thus  reproposes  to 
amend  the  reg\ilations  in  §  113.113  to 
provide  that  such  products  shall  be 
prepared  only  for  use  by  or  under  the 
direction  of  a  veterinarian  under  a 
veterinarian-cUent-pa  tient  relationship. 
Several  other  provisions  of  proposed 
§  113.113  require  the  use  of  professional 
medical  knowledge  and/or  judgment  to 
assure  compUance  with  the  regulations. 
Paragraph  (a)  requires  that 
microorganisms  used  as  seed  shall  be 
judged  to  be  the  causative  agent  of  the 
current  disease  affecting  such  domestic 
animals.  Paragraphs  (al(2)  (ii)  and  (v) 
concerning  use  in  adjacent  herds  require 
the  attending  veterinarian's  name, 
address,  and  phone  number  and  the 
diagnosis  and  clinical  signs  of  the 
disease  observed.  Paragraph  (a)(2)(x) 
requires  the  attending  veterinarian's 
assessment  of  the  involvement  of  the 
adjacent  herd(s)  with  the  disease 
observed.  Provisions  in  paragraph 
(a}(3](iii}  concerning  use  in  non-adjacent 
herds  requires  a  summary  of  the 
epidemiology  of  the  disease  situation 
that  links  the  designated  geographic 


areas  with  the  herd  of  origin.  Paragraphs 
(a)(4)  (i),  (ii),  and  (iii).  which  concern  the 
use  of  microorganisms  for  production 
beyond  12  months  from  the  date  of 
harvest  of  the  first  serial  of  product 
produced  from  the  microorganism,  or  15 
months  from  the  date  of  isolation, 
whichever  comes  first,  require  the 
attending  veterinarian's  ciu-rent 
assessment  of  the  continued 
involvement  of  a  herd  with  the  originally 
isolated  microorganism(s)  including  a 
summary  of  the  diagnostic  work  that  has 
been  done  to  support  this  assessment, 
evidence  of  satisfactory  protection  from 
the  previous  use  of  the  autogenous 
biologic  produced  from  the 
microorganism  involved,  and  any  other 
information  the  Administrator  may 
require  in  order  to  determine  the  need  to 
use  the  microorganism  to  make 
additional  serials.  APH1§  beUeves  that 
accurate  and  reliable  information  to 
assure  compliance  with  these  provisions 
and  to  ascertain  that  these  products 
have  at  least  a  reasonable  expectation 
of  efficacy  can  only  be  obtained  when 
the  product  is  restricted  to  use  by  or 
under  the  direction  of  a  veterinarian  in 
the  context  of  a  veterinarian/client/ 
patient  relationship. 

In  further  response  to  the  third 
commenter,  the  removal  of  the  time  limit 
for  the  use  of  the  isolate  raises  the  issue 
of  the  continued  preparation  of  a 
product  based  on  minimal  information 
and  data  regarding  the  product.  The  Act 
requires  that,  unless  otherwise 
exempted,  all  veterinary  biological 
products  must  be  prepared  in 
accordance  with  the  regulations.  APHIS 
is  thus  reproposing  S§  113.113  (a)(4)  and 
(c)  in  response  to  the  comment.  With 
regard  to  the  comment  that  written 
dociunentation  be  required  for  adjacent 
herds,  the  definition  of  "herd"  under 
reproposed  i  101.2  distinguishes 
between  the  parent  herd  and  progeny  in 
the  determination  of  what  constitutes 
the  "herd  of  origin".  Thus,  no  change  in 
the  regulations  is  made  in  response  to 
this  part  of  the  comment.  Finally,  APHIS 
agrees  that  the  language  in  proposed 
§  113.98(b)(2)(ii)  may  create  ambiguity 
and  is  deleting  that  section  from  the 
reproposed  rule  in  response  to  the 
comment. 

Another  comment  stated  that 
autogenous  vaccines  are  a  valid  clinical 
approach  when  there  is  no  licensed 
vaccine  with  established  efficacy 
available.  The  comment  continued  that 
efficacy  should  be  indicated  by  the 
ability  of  the  autogenous  product  to 
prevent  clinical  symptoms  before  an 
extension  of  its  use  is  granted.  The 
comment  further  stated  that  selection  of 
the  vaccine  of  choice  is  not  possible 


unless  the  causative  agent  of  the  current 
disease  has  been  identified  at  least  as  o 
species.  If  the  species  of  the  isolate  is 
not  known,  it  is  not  possible  to 
determine  whether  there  is  a  licensed 
(non-autogenous)  effective  vaccine. 

APHIS  agrees  with  the  comment  that 
continued  diagnostic  monitoring  of  the 
herd  needs  to  be  done  to  determine  the 
continued  involvement  of  the  herd  with 
the  originally  isolated  seed  organism(s) 
[See  reproposed  §  113.113(a)(4))(i).)  Use 
of  the  isolate  older  than  15  months  from 
the  date  of  isolation,  or  12  months  from 
the  date  of  harvest  of  the  first  serial, 
whichever  comes  first,  may  be  justified 
upon  a  showing  of  such  continued 
involvement  of  the  herd  with  the 
originally  isolated  seed  organism(s).  By 
this  time,  identification  of  the  organism 
as  to  strain  or  serotype  under 
reproposed  §  113.113(c)(2)(iii)  should 
allow  an  informed  decision  to  be  made 
as  to  the  continued  use  of  the  original 
isolate.  Thus  5§  113.113  (a)(4)(i)  and 
(c)(2)(iii)  of  the  regulations  are 
reproposed  to  be  amended  in  response 
to  this  comment. 

Another  comment  argued  that  the 
requirements  concerning  the  use  of  an 
autogenous  vaccine  in  adjacent  and 
non-adjacent  herds  or  flocks  would 
raise  costs  to  the  swine  producer,  the 
consumer.  Federal  and  State  agencies, 
the  State  Veterinary  Diagnostic 
La'boratory,  and  private  biologies 
companies.  The  commenter  also  argued 
that  the  requirements  should  decrease 
the  time  the  veterinarian  has  to  respond 
to  an  emergency  disease  situation  and 
imply  that  the  local  veterinarian  is  not 
competent  to  assess  the  disease  risk. 
Finally,  the  commenter  argued  that  the 
12  month  dating  of  the  isolate  is  not 
consistent  with  (1)  the  three-year  life  of 
a  swine  herd  and  (2)  the  difficulty  and 
expense  of  isolating  bacteria  used  in  an 
autogenous  vaccine.  If  the  bacterin  is 
generally  effective,  it  is  extremely 
difficult  to  isolate  when  the  problem  is 
under  control. 

APHIS  is  proposing  to  specify  the 
data  that  is  necessary  in  order  for  the 
agency  to  properly  evaluate  a  request  to 
use  an  autogenous  biologic  in  herds 
adjacent  and  non-adjacent  to  the  herd  of 
origin.  For  this  reason,  APHIS  is  asking 
only  for  that  data  which  should 
normally  be  available  to  the  herd  owner 
and  which  APHIS  has  traditionally 
required  but  has  not  codified  in  the 
regulations.  APHIS  is  also  proposing  to 
restrict  the  preparation  of  autogenous 
biologies  to  use  by  or  under  the 
direction  of  a  veterinarian  in  a 
veterinarian-cUent-patient  relationship 
[See  proposed  §  113.113.  introductory 
paragraph).  The  prohibition  against 


using  a  microorganism  beyond 
months  from  isolation  has  beer 
and  new  procedures  establishe 
reproposed  }§  113.113  (a)(4]  an 

With  regard  to  the  commentt 
assertion  that  the  requirements 
§S  113.113(a)  (2)  and  (3)  would 
the  time  a  veterinarian  has  to  r 
an  emergency  disease  situatior 
will  carefully  consider  the 
recommendation  of  the  attendi 
veterinarian  in  any  decision  thi 
makes  regarding  the  use  of  the 
autogenous  product  in  herds  ot 
the  herd  of  origin.  APHIS  requi 
however,  that  before  allowing  1 
autogenous  bacterins  in  other  t 
herd  of  origin,  some  assessmen 
involvement  of  the  adjacent  or 
adjacent  herd  with  the  microor 
isolated  from  the  herd  of  origin 
made.  In  order  to  allow  the  use 
autogenous  produce  in  herds  a( 
the  herd  of  origin.  APHIS  propc 
require,  under  proposed 
fi  113.113(a)(2)(x).  the  attending 
veterinarian's  assessment  of  th 
involvement  of  the  adjacent  he 
the  disease  observed. 

Applying  the  same  rationale 
discussed  above  concerning  thi 
demonstrate  a  relationship  bet^ 
originally  isolated  microorganii 
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supporting  APHIS'  efforts  to  im 
uniformity  of  the  regulation  of 
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follows.  The  commenter  stated 
autogenous  products  are  neede 
only  in  an  "emergency"  situatic 
time  sense,  but  also  when  an 
appropriate  product  is  not  avaii 
an  appropriate  time,  or  when  a 
animal  health  problems  exists. 
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unless  the  causative  agent  of  the  current 
disease  has  been  identi^ed  at  least  as  o 
species.  If  the  species  of  the  isolate  is 
not  known,  it  is  not  possible  to 
determine  whether  there  is  a  licensed 
(non-autogenous)  effective  vaccine. 

APHIS  agrees  with  the  comment  that 
continued  diagnostic  monitoring  of  the 
herd  needs  to  be  done  to  determine  the 
continued  involvement  of  the  herd  with 
the  originally  isolated  seed  organism(8) 
[See  reproposed  §  113.113(a)(4))(i).)  Use 
of  the  isolate  older  than  15  months  from 
the  date  of  isolation,  or  12  months  from 
the  date  of  harvest  of  the  first  serial, 
whichever  comes  first,  may  be  justified 
upon  a  showing  of  such  continued 
involvement  of  the  herd  with  the 
originally  isolated  seed  organism(s).  By 
this  time,  identification  of  the  organism 
as  to  strain  or  serotype  under 
reproposed  §  113.113(c)(2)(iii)  should 
allow  an  informed  decision  to  be  made 
as  to  the  continued  use  of  the  original 
isolate.  Thus  5§  113.113  (a)(4)(i)  and 
(c)(2)(iii)  of  the  regulations  are 
reproposed  to  be  amended  in  response 
to  this  comment. 

Another  comment  argued  that  the 
requirements  concerning  the  use  of  an 
autogenous  vaccine  in  adjacent  and 
non-adjacent  herds  or  flocks  would 
raise  costs  to  the  swine  producer,  the 
consumer.  Federal  and  State  agencies, 
the  State  Veterinary  Diagnostic 
Laboratory,  and  private  biologies 
companies.  The  commenter  also  argued 
that  the  requirements  should  decrease 
the  time  the  veterinarian  has  to  respond 
to  an  emergency  disease  situation  and 
imply  that  the  local  veterinarian  is  not 
competent  to  assess  the  disease  risk. 
Finally,  the  commenter  argued  that  the 
12  month  dating  of  the  isolate  is  not 
consistent  with  (1)  the  three-year  life  of 
a  swine  herd  and  (2)  the  difficulty  and 
expense  of  isolating  bacteria  used  in  an 
autogenous  vaccine.  If  the  bacterin  is 
generally  effective,  it  is  extremely 
difficult  to  isolate  when  the  problem  is 
under  control. 

APHIS  is  proposing  to  specify  the 
data  that  is  necessary  in  order  for  the 
agency  to  properly  evaluate  a  request  to 
use  an  autogenous  biologic  in  herds 
adjacent  and  non-adjacent  to  the  herd  of 
origin.  For  this  reason.  APHIS  is  asking 
only  for  that  data  which  should 
normally  be  available  to  the  herd  owner 
and  which  APHIS  has  traditionally 
required  but  has  not  codified  in  the 
regulations.  APHIS  is  also  proposing  to 
restrict  the  preparation  of  autogenous 
biologies  to  use  by  or  under  the 
direction  of  a  veterinarian  in  a 
veterinarian-client-patient  relationship 
[See  proposed  5  113113.  introductory 
paragraph).  The  prohibition  against 


using  a  microorganism  beyond  12 
months  from  isolation  has  been  deleted 
and  new  procedures  established  in 
reproposed  }§  113.113  (a)(4)  and  (c). 

With  regard  to  the  commenter's 
assertion  that  the  requirements  in 
§§  113.113(a)  (2)  and  (3)  would  decrease 
the  time  a  veterinarian  has  to  respond  to 
an  emergency  disease  situation,  APHIS 
will  carefully  consider  the 
recommendation  of  the  attending 
veterinarian  in  any  decision  that  APHIS 
makes  regarding  the  use  of  the 
autogenous  product  in  herds  other  than 
the  herd  of  origin.  APHIS  requires, 
however,  that  before  allowing  the  use  of 
autogenous  bacterins  in  other  than  the 
herd  of  origin,  some  assessment  of  the 
involvement  of  the  adjacent  or  non- 
adjacent  herd  with  the  microorganism 
isolated  from  the  herd  of  origin  must  be 
made.  In  order  to  allow  the  use  of  an 
autogenous  produce  in  herds  adjacent  to 
the  herd  of  origin,  APHIS  proposes  to 
require,  under  proposed 
S  113.113(a)(2)(x),  the  attending 
veterinarian's  assessment  of  the 
involvement  of  the  adjacent  herd(s)  with 
the  disease  observed. 

Applying  the  same  rationale  as 
discussed  above  concerning  the  need  to 
demonstrate  a  relationship  between  the 
originally  isolated  microorganism  and 
the  herd  not  adjacent  to  the  herd  of 
origin.  APHIS  reproposes  to  require 
under  §  113.113(a)(3)(iii)  a  summary  of 
the  epidemiology  of  the  disease 
situation  that  links  the  designated 
geographic  areas  with  the  herd  from 
which  the  microorganism  is  isolated. 

Another  comment  was  received 
supporting  APHIS'  efforts  to  improve  the 
uniformity  of  the  regulation  of 
autogenous  biologies.  The  comment 
indicated,  in  most  respects,  full 
agreement  with  the  proposed  rule.  It 
stated  that  the  proposal  generally 
reflects  the  primary  principle  of  assuring 
pure,  safe,  potent  and  effective 
veterinary  biologies.  The  comment 
indicated  several  areas  of  concern  with 
the  proposal  as  written.  These  are  as 
follows.  The  commenter  stated  that 
autogenous  products  are  needed  not 
only  in  an  "emergency"  situation  in  a 
time  sense,  but  also  when  an 
appropriate  product  is  not  available  at 
an  appropriate  time,  or  when  a  unique 
animal  health  problems  exists. 
Moreover,  the  commenter  argued  that 
the  "herd  or  flock  of  origin"  is  not 
necessarily  the  herd  or  flock  where  the 
most  advantageous  use  of  autogenous 
biologic  would  occur.  For  example,  it 
would  be  better  to  vaccinate  weanling 
animals  before  shipment  to  a  diseased 
finishing  herd,  but  the  proposed  rule  did 
not  allow  for  such  vaccination. 


APHIS  has  reproposed  amendments 
in  5§  113.113  (a)(4)(i)  and  (c)(iii)  in 
response  to  this  comment.  Under  both 
the  proposed  and  reproposed  rules,  an 
autogenous  product  may  be 
administered  at  any  time  to  the  recipient 
animals  even  though  the  animals  may  be 
moved  to  the  infected  herd  at  a  later 
time. 

The  next  concern  suggested  by  the 
comment  was  that  use  of  the  isolate  be 
allowed  for  24  rather  than  12  months. 
The  comment  argued  that  a  12-month 
period  does  not  allow  for  adequate  time 
to  produce  the  biologic  and  also  allow 
for  implementation  and  evaluation  of  a 
new  vaccination  program,  nor  does  it 
recognize  the  needs  of  the  producer  to 
administer  a  booster  at  12  months. 
APHIS  has  explained  its  position  on  this 
issue  previously.  [See  reproposed 
§9  113.113  (a)(4)  and  (c).) 

The  commenter  further  requested  that 
the  dating  of  the  isolate  be  linked  either 
to  the  date  of  first  harvest  or  the  date  of 
receipt  of  the  organism  into  the  licensed 
facility  rather  than  the  date  of  original 
isolation.  APHIS  has  previously  stated 
its  position  on  this  issue.  [See  §  113.113 
(a)(4)). 

The  commenter  also  suggested  that 
the  requirement  for  a  good  faith  effort  to 
reisolate  the  organism,  as  initially 
proposed  in  S  113.98(b)(2)(ii),  be 
reexamined.  The  comment  suggests  that 
reisolation  of  the  vaccine  strain  from 
vaccinates  is  not  a  reliable  means  to 
predict  continued  need  for  the 
autogenous  product.  The  continued  need 
for  the  product  is  better  determined  by 
the  professional  judgment  of  the  herd  or 
flock  veterinarian.  We  have  also 
addressed  this  issue  previously.  The 
continued  use  of  an  autogenous  product 
without  reisolation  would  be  allowed 
under  reproposed  S§  113,113  (a)(4)  and 
(c)..        > 

The  comment  further  indicated  that 
i  113.98(b](2)(ii),  as  initially  proposed, 
leads  to  confusion  with  respect  to 
"licensed  products"  since  autogenous 
products  are  themselves  licensed 
products.  APHIS  acknowledges  this 
confusion  and  has  deleted 
S  113.98(b)(2)(ii),  as  initially  proposed,  in 
response  to  this  comment. 

The  conunent  also  raised  the  question 
concerning  how  the  lack  of  effectiveness 
of  other  licensed  non-autogenous 
products  could  be  demonstrated  in  order 
to  continue  to  use  an  autogenous 
biologic.  In  response  to  this  comment 
APHIS  proposes  to  allow  for  the 
continued  use  of  autogenous  biologies 
provided  additionally  data  and  testing 
requirements  are  met  under  reproposed 
S§  113.113  (a)(4)  and  (c). 


The  comment  further  objected  to  the 
mandatory  preference  of  a 
nonautogenous  biologic  over  an 
autogenous  biologic  required  by 
proposed  { 113.98(b)(2)(ii).  The 
commenter  argued  that  risk/benefit  and 
cost/benefit  analyses  regarding  the  use 
of  a  particular  biological  product  in  a 
disease  situation  are  normally  left  to  the 
biologies  producer,  the  hvestock 
producer,  and  his  or  her  veterinarian. 

APHIS  agrees  partially  with  this 
comment  and  has  deleted 
S  113.98(b)(2)(ii),  as  initially  proposed. 

Finally,  the  comment  noted  that  the 
implicit  philosophy  of  the  autogenous 
biologic  proposal  is  that  these  are 
products  for  a  limited  situation.  The 
comment  suggests  that  some  parameters 
are  needed  in  order  to  avoid  "perpetual" 
autogenous  products  in  the  absence  of 
efficacy  data.  Some  established 
framework  needs  to  be  used  for 
developing  the  data  on  potency  and 
efficacy  which  are  lacking  at  the  time 
that  the  autogenous  license  is  issued.  If 
these  data  are  successfully  generated 
and  adequately  documented,  they  may 
provide  much  of  the  foundation  for  the 
regular  licensing  of  the  product.  The 
commenter  further  stated  that  if  the  data 
are  not  satisfactory,  the  manufacturer 
and  the  customers  will  not  continue 
production  of  the  autogenous  product  In 
this  way,  a  mechanism  may  be  found  to 
allow  for  the  use  of  autogenous  products 
as  an  interim  step  in  the  process  of 
regular  licensure. 

In  response  to  this  comment  APHIS 
has  included  in  the  reproposal, 
provisions  that  would  require  that 
additional  tests  be  performed  after 
production  of  the  first  serial  of  product 
to  determine  purity,  safety,  and 
identification.  After  15  months  from  the 
date  of  isolation,  or  12  months  from  the 
date  of  harvest  of  the  first  serial  of 
product  whichever  comes  first  such 
product  would  have  to  be  tested  for 
identification  as  to  strain  and/or 
serotype,  antigenicity  or 
immunogenicity,  and  potency  under 
reproposed  8  113.113(c).  Moreover,  iince 
autogenous  products  are  used  in  limited 
situations  and  are  not  subject  to  the 
same  testing  requirements  as  other 
hcensed  biologies,  proposed  §  112.7(m) 
is  added  to  require  that: 

(m)  All  labels  are  autogenous 
biologies  shall  bear  one  of  the  following 
statements  as  appropriate: 

(1)  "Potency  and  efficacy  of  this 
product  have  not  been  established"; 

(2)  "Potency  of  this  product  has  not 
been  established";  or 

(3)  "Efficacy  of  this  product  has  not 
been  established".  APHIS  believes  that 
the  inclusion  of  such  information  on  the 
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lal)els  would  provide  full  disclosure  of 
relevant  information  to  potential  users. 
It  should  be  noted  that  these  proposed 
labeling  requirements  are  consistent 
with  the  requirements  for  the  labeling  of 
a  conditionally  licensed  product. 

Five  additional  comments  requested 
that  the  time  limit  for  use  of  the  isolate 
be  eliminated  or  increased  from  12  to  24 
or  30  months.  In  response  to  these 
comments,  APHIS  has  reproposed 
§  113.113(c]  which  requires  additional 
testing  for  use  of  the  isolate  after  15 
months  from  the  date  of  isolation,  or  12 
months  from  the  date  of  harvest  of  the 
first  serial  of  product  whichever  comes 
first. 

Another  comment  requested  that 
endemic  bacterins  be  considered  for 
licensure  as  autogenous  biologies.  The 
comment  referred  to  such  products  as 
bacterins  and  killed  vaccines  made  from 
old  and  new  seeds  isolated  from  the 
continuously  changing  fauna  of  animal 
pathogens.  Such  products  are  included 
under  the  reproposed  autogenous 
regulations  which  no  longer  restrict  use 
of  the  isolate  to  a  finite  length  of  time. 
Thus  no  change  to  the  regulations  is 
made  in  response  to  this  comment. 

Another  comment  requested  that  the 
isolate  used  for  the  preparation  of 
autogenous  biologies  be  identified  as  to 
genus  and  species;  that  the  isolate  be 
shown  to  be  the  causative  agent  of  the 
disease  symptoms;  and  that  the  firm 
demonstrate  reasonable  efficacy  with 
the  isolate.  The  comment  stated  that 
when  a  licensed  product  is  ineffective. 
animal  models  are  available  for 
minimum  efficacy  testing.  Further,  the 
comment  requested  that  data  on  efficacy 
be  generated  with  controls;  that  uniform 
production  of  the  autogenous  product  be 
established;  and  a  conditional  license  be 
required  for  use  of  the  product  in  non- 
adjacent  herds  and  for  use  of  an  isolate 
after  12  months.  Finally,  the  comment 
indicated  that  autogenous  products  are 
licensed  for  emergency  use  only  and 
that  products  used  to  mitigate  the  effect 
of  an  infectious  disease  need  to  provide 
some  indication  that  they  will  provide 
some  degree  of  relief. 

in  response  to  this  comment.  APHIS 
has  reproposed  S  113.113(c){2)(iii) 
requiring  that  microorgani8m(s)  be 
identified  to  genus  and  species,  in  the 
case  of  bacteria,  fungi,  and  mycoplasma 
or.  in  the  case  of  viruses,  at  least  to 
family  after  preparation  of  the  first 
serial  of  product  if  subsequent  serials 
are  to  be  produced.  APHIS  has  also 
included  in  reproposed 
S  113.113(c)(2)(iv)  a  requirement  of  a 
reasonable  expectation  of  efficacy  in 
order  to  use  an  isolate  older  than  15 
months  from  the  date  of  isolation,  or  12 
months  after  the  date  of  harvest  of  the 


first  serial  of  product,  whichever  comes 
first.  APHIS  does  not  agree  that  a 
conditional  license  should  be  required 
for  use  of  an  autogenous  product  in 
nonadjacent  herds.  For  such  use.  APHIS 
is  requiring  the  data  that  is  reproposed 
in  §  113.113(a)(3].  The  new  reproposed 
§  113.113(a)(3)(iii)  requiring  a  summary 
of  the  epidemiology  of  the  disease 
situation  that  links  the  designated 
geographic  area  with  the  herd  of  origin 
should  estabUsh  the  nexus  to  justify 
treating  the  nonadjacent  herd  with  a 
product  derived  firom  the  original 
microorganism.  Additional  testing  of  the 
isolate  is  required  after  the  first  serial  of 
product  as  described  above. 

Fifteen  oral  comments  were  received 
at  the  public  hearing  that  was  held  in 
Ames,  Iowa,  on  August  23. 1990,  to 
discuss  the  original  proposed  rule 
(Docket  No.  89-200).  Five  of  these 
comments  were  not  incorporated  into 
written  comments  that  were  received  by 
APHIS.  These  five  oral  comments 
requested  that  the  time  limit  on  the  use 
of  an  isolate  be  eliminated  or  extended 
to  24  months.  The  comments 
recommended  that  the  emergency 
requirement  for  the  use  of  autogenous 
products  be  eliminated  when  a  disease 
is  not  being  adequately  controlled  or 
when  there  is  no  substitute  product 
available  from  a  licensed  facility.  The 
comments  also  reconmiended  that 
reisolation  of  the  organism  be 
eliminated  because  this  will  cause  a 
disease  outbreak  in  the  herd.  The 
comments  further  recommended  that 
continued  use  of  the  isolate  should  be 
allowed  if  there  is  continued  presence  of 
the  disease  in  the  herd.  Periodic  updates 
would  be  made  on  a  sound  medical 
basis  at  the  local  level. 

In  response  to  these  oral  comments, 
APHIS  reproposes  9  113.113(a)(4)  in 
which  continued  use  of  an  isolate  is 
permitted  after  15  months  from  the  date 
of  isolation,  or  12  months  from  the  date 
of  harvest  of  the  first  serial  of  product, 
whichever  comes  first  without 
reisolation  provided  that  additional  data 
requirements  are  met  These  additional 
data  requirements  include  the  attending 
veterinarian's  assessment  of  the 
continued  involvement  of  a  herd  with 
the  originally  isolated  microorgani8m(8). 
including  a  summary  of  the  diagnostic 
work  that  has  been  done  to  support  this 
assessment  evidence  of  satisfactory 
protection  from  the  previous  use  of  the 
autogenous  biologic  produced  from  the 
microorganism  involved:  and  any  other 
information  that  the  Administrator  may 
require  in  order  to  determine  the  need  to 
use  the  microorganism  to  make 
additional  serials. 


Definitions 

APHIS  proposes  the  following 
definitions  to  be  added  to  S  101.2: 
Administrator,  Animal  and  Plant  Health 
Inspection  Service,  Herd.  Herd  of  Origin. 
Adjacent  Herd,  and  Nonadjacent  Herd. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  reproposed  rule  in 
conformance  with  Executive  Order 
12291  and  have  determined  that  it  is  not 
a  "major  rule".  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  $100 
miUion;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individuals.  Federal,  State, 
or  local  government  agencies,  or 
geographic  regions,  and  would  not  cause 
a  significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Currently,  the  regulations  provide 
than  when  authorization  is  obtained 
from  the  Administrator,  an  autogenous 
biologic  can  be  used  in  an  adjacent  or 
non-adjacent  herd,  and  organisms  that 
are  older  than  12  months  can  be  used  to 
make  an  additional  serial  of  an 
autogenous  biologic.  The  regulations, 
however,  do  not  specify  the  data  that  is 
required  to  be  submitted  in  support  of 
such  authorization.  The  changes  that  are 
proposed  in  this  document  would  codify 
the  data  that  APHIS  has  been  requiring 
when  the  Agency  receives  requests  to 
use  an  autogenous  biologic  in  an 
adjacent  or  non-adjacent  herd.  They 
would  also  specify  that  the  use  of 
autogenous  biologies  would  be 
restricted  to  a  veterinarian-client-patient 
relationship,  and  that  additional  testing 
would  be  required  after  production  of 
the  first  serial  of  product  in  order  to 
continue  producing  subsequent  serials. 
The  requirements  in  the  reproposed  rule 
to  use  organisms  older  than  15  months 
from  the  date  of  isolation,  or  12  months 
from  the  date  of  harvest,  whichever 
comes  first  are  intended  to  make  the 
regulations  for  continued  use  of  an 
autogenous  biologic  consistent  with  the 
requirements  under  the  Virus-Serum- 
Toxin  Act. 

Thus,  the  effect  of  the  reproposed  rule 
is  to  codify  in  the  regulations  the  type  of 
data  that  the  Agency  requires  in  support 
of  the  above  referenced  requests  by 
practitioners  and  licensees.  The  data 
that  would  be  required  to  be  submitted 
in  support  of  such  requests  to  use 
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Definitions 

APHIS  proposes  the  following 
definitions  to  be  added  to  S  101.2: 
Administrator,  Animal  and  Plant  Health 
Inspection  Service.  Herd,  Herd  of  Origin, 
Adjacent  Herd,  and  Nonadjacent  Herd. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  reproposed  rule  in 
conformance  with  Executive  Order 
12291  and  have  determined  that  it  is  not 
a  "major  rule".  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individuals.  Federal,  State, 
or  local  government  agencies,  or 
geographic  regions,  and  would  not  cause 
a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Currently,  the  regulations  provide 
than  when  authorization  is  obtained 
from  the  Administrator,  an  autogenous 
biologic  can  be  used  in  an  adjacent  or 
non-adjacent  herd,  and  organisms  that 
are  older  than  12  months  can  be  used  to 
make  an  additional  serial  of  an 
autogenous  biologic  The  regulations, 
however,  do  not  specify  the  data  that  is 
required  to  be  submitted  in  support  of 
such  authorization.  The  changes  that  are 
proposed  in  this  document  would  codify 
the  data  that  APHIS  has  been  requiring 
when  the  Agency  receives  requests  to 
use  an  autogenous  biologic  in  an 
adjacent  or  non-adjacent  herd.  They 
would  also  specify  that  the  use  of 
autogenous  biologies  would  be 
restricted  to  a  veterinarian-client-patient 
relationship,  and  that  additional  testing 
would  be  required  after  production  of 
the  first  serial  of  product  in  order  to 
continue  producing  subsequent  serials. 
The  requirements  in  the  reproposed  rule 
to  use  organisms  older  than  15  months 
from  the  date  of  isolation,  or  12  months 
from  the  date  of  harvest,  whichever 
comes  first  are  intended  to  make  the 
regulations  for  continued  use  of  an 
autogenous  biologic  consistent  with  'he 
requirements  under  the  Virus-Serum- 
Toxin  Act. 

Thus,  the  effect  of  the  reproposed  rule 
is  to  codify  in  the  regulations  the  type  of 
data  that  the  Agency  requires  in  support 
of  the  above  referenced  requests  by 
practitioners  and  licensees.  The  data 
that  would  be  required  to  be  submitted 
in  support  of  such  requests  to  use 


autogenous  biologies  in  herds  other  than 
the  herd  of  origin  are  data  that  an 
applicant  should  already  have  readily 
available.  Thus,  there  should  be  no 
additional  cost  in  generating  such  data. 
For  continued  use  of  an  isolate  beyond 
15  months  bom  the  date  of  isolation,  or 
12  months  firom  the  date  of  harvest  of 
the  first  serial  of  product,  whichever 
comes  first,  a  firm  would  be  required  to 
generate  data  and  information  similar  to 
that  which  is  currently  required  for 
veterinary  biological  products  when  one 
is  applying  for  a  conditional  license. 
Based  on  information  supplied  by 
APHIS'  Veterinary  Biologies  Field 
Operations  in  Ames,  Iowa,  the  current 
number  of  requests  to  produce  an 
autogenous  product  beyond  12  months 
from  isolation  of  the  microorganism 
have  been  relatively  few.  Only  about  20 
out  of  some  8000  autogenous  products 
produced  each  year  are  subject  to  such 
requests. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Radoction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
the  information  collection  provisions 
that  are  included  in  the  reproposed  nde 
will  be  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB).  Written  comments  concerning 
any  information  collection  provisions 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for 
APHIS.  Washington,  DC  20503.  A 
duplicate  copy  of  such  comments  should 
be  submitted  to:  (1)  Chief.  Regulatory 
Analysis  and  Developmental  Sta^, 
APHIS.  USDA.  Room  886.  Federal 
Building.  9505  Belcrest  Road. 
Hyattsville.  MD  20782  and  (2)  Clearance 
Officer,  ORIM,  USDA,  Room  404-W. 
14th  Street  and  Independence  Avenue. 
SW,  Washington.  DC  20250. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  [See  7  CFR  part 
3015.  subpart  V). 

List  of  Subjects 

9  CFR  Port  101 

Animal  Biologies 


9  CFR  Part  112 

Animal  Biologies        ' 
9  CFR  Part  113 

Animal  Biologies 

PART  101— DEFINITIONS 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  21  US.C  151-159;  7  CFR  2.17. 
2.51,  and  371.2(d). 

2.  In  i  101.2,  all  paragraph 
designations  are  removed  and  the 
definitions  are  arranged  in  alphabetical 
order.  To  refiect  organizational  changes 
within  Al^ilS.  the  following  definitions 
are  added  in  alphabetical  order  to  read 
as  follows: 

S  101,2    Admtnlstrativa  terminology. 
•        •        •        •        « 

Administrator.  The  Administrator. 
Animal  and  Plant  Health  Inspection 
Service  of  the  United  States  Department 
of  Agriculture. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 

Herd.  Any  group  of  animals,  including 
birds,  fish,  and  reptiles,  maintained  at  a 
common  location  (e.g.  lot.  farm  or  ranch) 
for  any  purpose.  The  herd  (or  Qock] 
includes  all  animals  subsequently 
housed  at  the  common  location.  If  the 
principal  animals  of  a  group  are  moved 
to  a  different  location,  the  group  is  still 
considered  the  same  herd. 

Herd  of  origin.  The  herd  from  which 
the  microorganism  used  as  seed  for 
production  of  an  autogenous  biologic  is 
isolated.  Offspring  and  excess  breeding 
stock  (not  the  principal  animals)  moved 
or  sold  from  one  group  of  animals  to 
another  have  changed  herds  and  are  no 
longer  considered  part  of  the  herd  they 
originated  from.  Groups  of  animals 
under  the  same  ownership  but  at 
different  locations  are  separate  herds. 

Adjacent  herd.  Adjacent  herds  are 
herds  physically  contiguous  to  the  herd 
of  origin,  that  is.  there  are  no  herds 
between  an  adjacent  herd  and  the  herd 
of  origin. 

Nonadjacent  herd.  Nonadjacent  herds 
are  all  herds  other  than  the  herd  of 
origin  and  other  than  herds  adjacent  to 
the  herd  of  origin.  Herds  adjacent  to  the 
herd  of  origin  but  in  a  different  State 
from  the  herd  of  origin  are  also 
considered  nonadjacent  herds. 


PART  112— PACKAGING  AND 
LABELING 

3.  The  authority  citation  for  9  CFR 
part  112  continues  to  read  as  follows: 


Authority:  21  U.&C  151-150;  7  CFR  2.17. 
2.51.  and  371.2(d). 

4.  Section  112.7,  paragraph  (m)  is 
added  to  read  as  follows: 

{112.7    Special  additional  requiremente. 
*        *        *        •        • 

(m)  All  labels  for  autogenous  biologies 
shall  bear  one  of  the  following 
statements  as  appropriate: 

(1)  "Potency  and  efficacy  of  this 
product  have  not  been  established", 

(2)  "Potency  of  this  product  has  not 
been  established",  or 

(3)  "Efficacy  of  this  product  has  not 
been  established". 

PART  11 3— STANDARD 
REQUIREMENTS 

5.  The  authority  citation  for  9  CFR 
part  113  is  revised  to  read  as  follows: 

Authority:  21  U.S.C  151-150:  7  CFR  2.17. 
Z.51.  and  371.2(d). 

e.  Section  113.113,  is  revised  to  read 
as  follows: 

$113,113    Autogenous  l>lok>g)cs. 

Autogenous  biologies  shall  be 
prepared  from  cultures  of 
microorganisms  which  have  been 
inactivated  and  are  nontoxic.  Such 
products  shall  be  prepared  only  for  use 
by  or  under  the  direction  of  a 
veterinarian  under  a  veterinarian-client- 
patient  relationship.  Each  serial  of 
autogenous  biologic  shall  meet  the 
requirements  in  this  section,  cuid  if 
found  unsatisfactory  by  any  prescribed 
test  shall  not  be  used. 

(a)  Seed  requirements.  The 
microorganisms  used  as  seed  for 
cultures  used  to  prepare  autogenous 
biologies  shall  be  microorganisms  which 
are  isolated  hom  sick  or  dead  animals 
and  which  are  judged  to  be  the 
causative  agent(8)  of  the  disease 
affecting  such  animals. 

(1)  More  than  one  microorganism 
isolated  from  the  same  herd  may  be 
used  as  seed. 

(2)  Under  normal  circumstances, 
microorganisms  from  one  herd  shall  not 
be  used  to  prepare  an  autogenous 
biologic  for  another  herd.  The 
Administrator,  however,  may  authorize 
preparation  of  such  autogenous  biologic 
for  use  in  herds  adjacent  to  the  herd  of 
origin,  when  adjacent  herds  are 
considered  to  be  at  risk.  The  following 
information  must  be  submitted  to  the 
Administrator  (in  c/o  the  Deputy 
Director.  Veterinary  Biologies  Field 
Operations,  223  South  Walnut  Avenue, 
Ames,  Iowa  50010)  to  request 
authorization  to  prepare  a  product  for 
use  in  herds  adjacent  to  the  herd  of 
origin.  (U  any  of  the  data  are  available. 
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the  applicant  should  indicate  that  such 
data  are  unavailable  and  why.) 

(i)  Name,  address,  and  phone  number 
of  the  owner  of  the  herd  of  origin. 

(ii)  Attending  veterinarian's  name, 
address,  and  phone  number. 

(iii)  Animal  species  and  niunber  in 
herd  of  origin. 

(iv)  Identification  of  microorganism(s), 
at  last  to  genus. 

(v]  Diagnosis  or  clinical  signs  of  the 
disease  observed. 

(vi)  Name  and  address  of  the  person 
who  isolated  the  microorgamsm(s]  and 
the  date  of  isolation. 

(vii)  Number  of  doses  of  autogenous 
biologic  requested  and  vaccination 
schedule. 

(viii)  Each  adjacent  herd  owner's 
name,  address,  and  phone  number. 

(ix)  Number  of  animals  and  species  in 
each  adjacent  herd. 

(x)  The  attending  veterinarian's 
assessment  of  the  involvement  of  the 
adjacent  herd(s)  with  the  disease 
observed. 

The  applicant  shall  give  notice  to  the 
State  Veterinarian  or  other  appropriate 
State  Official  in  writing  when  an 
autogenous  biologic  is  to  be  used  in 
adjacent  herds. 

(3)  The  Administrator  may  authorize 
preparation  of  an  autogenous  biologic 
for  use  in  herds  which  are  not  adjacent 
to  the  herd  of  origin,  but  which  he  or  she 
considers  to  be  at  risk  of  infection  with 
the  same  organism(8).  Except  as 
provided  below,  the  same  information 
which  is  required  for  preparation  of  such 
product  for  use  in  herds  adjacent  to  the 
herd  of  origin  must  be  submitted  to  the 
Administrator  (in  c/o  the  Deputy 
Director,  Veterinary  Biologies  Field 
Operations,  223  South  Wabut  Avenue. 
Ames,  Iowa  50010)  for  authorization  to 
prepare  a  product  for  use  in  herds  not 
adjacent  to  the  herd  of  origin.  Because 
the  recipient  herd  involved  may  not  be 
known  when  autogenous  biologies  are  to 
be  used  in  other  geographic  areas,  the 
following  data  may  be  used  in  place  of 
the  data  required  in  paragraphs 
(a)(2)(viii)  and  (al{2)(ix)  of  this  section. 

(i)  Names  and  addresses  of 
practitioners  in  the  area  in  place  of  the 
name,  address,  and  phone  number  of  the 
adjacent  herd  owner. 

(ii)  The  geographic  designations  of  the 
area  involved. 

(iii)  A  summary  of  the  epidemiology  of 
the  disease  situation  that  links  the 
designated  geographic  areas  with  the 
herd  of  origin. 

In  addition,  an  applicant  for 
authorization  under  this  paragraph  shall 
provide  written  approval  from  the  State 


veterinarian  or  other  appropriate  State 
official  in  the  State  in  which  the 
autogenous  biologic  is  to  be  used  in 
nonadjacent  herds. 

(4]  Under  normal  circumstances 
microorganism  used  for  the  production 
of  autogenous  biologies  may  not  be 
older  than  15  months  from  the  date  of 
isolation,  or  12  months  from  the  date  of 
harvest  of  the  first  serial  of  product 
produced  from  the  microorganism, 
whichever  comes  first.  The 
Administrator,  however,  may  authorize 
production  of  additional  serials  from 
such  microorganisms.  Provided,  That, 
the  person  requesting  such  authorization 
submits  the  following  supporting 
information: 

(i)  The  attending  veterinarian's 
current  assessment  of  the  continued 
involvement  of  a  herd  with  the  originally 
isolated  microorganism(s],  including  a 
summary  of  the  diagnostic  work  that  has 
been  done  to  support  this  assessment. 

(ii)  Evidence  of  satisfactory  protection 
from  the  previous  use  of  the  autogenous 
biologic  produced  from  the 
microorganism  involved. 

(iii)  Any  other  information  the 
Administrator  may  require  in  order  to 
determine  the  need  to  use  the 
microorganism  to  make  additional 
serials. 

(b)  Restrictions.  Unless  otherwise 
authorized  by  the  Administrator,  each 
serial  of  an  autogenous  biologic  shall  be 
subject  to  the  following  restrictions: 

(1)  Microorganisms  used  to  prepare 
autogenous  biologies  shall  not  be 
maintained  in  the  licensed 
establishment  beyond  the  time 
authorized  for  use  in  production. 

(2)  The  expiration  date  shall  not 
exceed  18  months  from  the  date  of 
harvest. 

(c)  Testing  requirements  for 
autogenous  biologies.  (1)  Final  container 
samples  of  completed  product  from  the 
first  serial  or  subserial  of  an  autogenous 
biologic  produced  from  an  isolate  shall 
be  tested  for  purity  as  prescribed  in 

S  113.26,  and  for  safety  as  prescribed  in 
S  113.33(b)  or  S  113.38  except  that: 

(i)  When  the  number  of  fmal 
containers  in  a  serial  or  subserial  is  50 
or  less,  two  sample  containers  from 
each  serial  and  subserial  shall  be  tested 
as  prescribed  in  S  113.26(b):  Provided, 
That,  1  ml  aliquots  from  each  sample 
may  be  inoculated  into  five 
corresponding  individual  test  vessels  of 
each  of  the  test  media  required. 

(ii)  Serials  which  are  satisfactory  after 
the  third  day  of  observation  of  purity 
test  cultures  and  of  safety  test  animals 
may  be  released  for  shipment  to  the 


customer  and  the  tests  continued 
throughout  the  required  period;  and 

(iii)  Serials  released  on  the  basis  of 
satisfactory  results  of  third  day 
observations  shall  be  immediately 
recalled  if  evidence  of  contamination 
occurs  in  test  cultures  or  if  any  of  the 
test  animals  used  to  demonstrate 
product  safety  sicken  or  die  during  the 
observation  period. 

(iv)  Summaries  of  tests  shall  be 
submitted  to  APHIS  in  accordance  with 
S  116.7  within  4  days  after  the 
completion  of  required  testing. 

(2)  Each  serial  or  subserial  of 
autogenous  bacterial  product  other  than 
the  first  serial  or  subserial  produced 
from  an  isolate  shall  meet  the  applicable 
general  requirements  prescribed  in 
S  113.100  and  the  special  requirements 
prescribed  in  this  section.  Each  serial  or 
subserial  of  autogenous  viral  product 
other  than  the  first  serial  or  subserial 
produced  from  an  isolate  shall  meet  the 
applicable  general  requirements 
prescribed  in  S  113.200  and  the  special 
requirements  prescribed  in  this  section. 
A  serial  or  subserial  found 
unsatisfactory  by  any  prescribed  test 
shall  not  be  released. 

(i)  Purity  test.  Final  container  samples 
of  completed  product  from  each  serial 
and  subserial  shall  be  tested  for  viable 
bacteria  and  fungi  as  provided  in 
§  113.26.  When  the  number  of  final 
containers  in  a  serial  or  subserial  is  50 
or  less,  two  final  container  samples  from 
each  serial  and  subserial  shall  be  tested 
as  prescribed  in  S  113.26(b):  Provided, 
That.  1  ml  ahquots  from  each  sample 
may  be  inoculated  into  five 
corresponding  individual  test  vessels  of 
each  of  the  test  media  required. 

(ii)  Safety  test.  Bulk  or  final  container 
samples  of  completed  product  from  each 
serial  shall  be  tested  for  safety  as 
provided  in  S  113.33(b)  or  S  113.38. 

(iii)  Identification.  All  microorganisms 
used  for  the  production  of  autogenous 
biologies  shall  be  identified  as  follows: 
Bacteria,  fungi,  and  mycoplasma  shall 
be  identified  at  least  to  genus  and 
species  and  viruses  shall  be  identified  at 
least  to  family.  After  15  months  from  the 
date  of  isolation,  or  12  months  from  the 
harvest  date  of  the  first  serial  of 
autogenous  product  produced  bom  a 
microorganism,  whichever  comes  first, 
characterization  and  identification  shall 
be  completed  to  strain  and/or  serotype 
before  such  microorganism  may  be  used 
for  production. 

(iv)  Antigenicity  or  immunogenicity 
and  potency.  Autogenous  biologies 


Federal  Re 

permitted  to  be  prepared  as  ; 
in  paragraph  (a)(4)  of  this  sei 
cultures  of  microorganisms  t 
older  than  15  months  from  th 
isolation,  or  12  months  from 
harvest  of  the  first  autogenoi 
produced  from  such  cultures 
comes  first,  shall  be  tested  a 

(A)  Completed  product  she 
for  antigenicity  or  immunoge 
species  for  which  the  produc 
recommended  or  in  another  i 
species  whose  immunologica 
has  been  shown  in  the  scient 
literature  to  correlate  with  th 
of  the  species  for  which  the  ] 
recommended.  Such  tests  shi 
conducted  in  accordance  vn\ 
developed  by  the  licensee  ar 
by  the  Administrator  and  the 
submitted  to  the  Deputy  Dirt 
Veterinary  Biologies,  BBEP.  i 
Belcrest  Road.  Hyattsville,  K 
review.  Microorganisms  not 
antigenic  or  immunogenic  b> 
approved  tests  shall  not  be  i 
preparation  of  such  product. 

(B)  Bulk  or  final  container 
completed  product  from  eacl 
such  autogenous  biologies  cc 
fractions  for  which  standard 
requirement  potency  test  pre 
have  been  established  shall 
for  potency  in  accordance  w 
applicable  standard  require: 
potency  tests  provided  in  9  ( 
113.  If  the  culture  of  microor; 
used  to  produce  such  fractio 
to  be  of  a  different  strain  or 
than  the  reagent  or  challenge 
microorganisms  used  in  the  i 
requirement  potency  test,  re; 
challenges  of  the  same  straii 
serotype  as  the  microorganii 
production  may  be  used. 

(C)  If  no  standard  require: 
potency  test  procedures  hav 
established  for  a  fraction(s) 
autogenous  biologic,  such  fri 
each  serial  of  product  shall  I 
potency  using  a  developmen 
test  described  in  the  filed  ou 
production  or  shall  at  least  I 
standardized  to  contain  an  i 
mass  for  such  fraction(8)  tha 
shown  to  be  antigenic  or  imi 
in  accordance  with  paragrai 
(c)(2)(iv)(A)  of  this  section. 

Done  in  Washington.  DC.  thit 
August  1991. 
|amea  W.  Glotsar, 

Administrator,  Animal  and  Piar 
Inspection  Service. 
[FR  Doc  91-19206  Filed  8-12-«1 
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customer  and  the  tests  continued 
throughout  the  required  period;  and 

(iii)  Serials  released  on  the  basis  of 
satisfactory  results  of  third  day 
observations  shall  be  immediately 
recalled  if  evidence  of  contamination 
occurs  in  test  cultures  or  if  any  of  the 
test  animals  used  to  demonstrate 
product  safety  sicken  or  die  during  the 
observation  period. 

(iv]  Summaries  of  tests  shall  be 
submitted  to  APHIS  in  accordance  with 
i  116.7  within  4  days  after  the 
completion  of  required  testing. 

(2)  Each  serial  or  subserial  of 
autogenous  bacterial  product  other  than 
the  first  serial  or  subserial  produced 
from  an  isolate  shall  meet  the  applicable 
general  requirements  prescribed  in 
S  113.100  and  the  special  requirements 
prescribed  in  this  section.  Each  serial  or 
subserial  of  autogenous  viral  product 
other  than  the  first  serial  or  subserial 
produced  from  an  isolate  shall  meet  the 
applicable  general  requirements 
prescribed  in  S  113.200  and  the  special 
requirements  prescribed  in  this  section. 
A  serial  or  subserial  found 
unsatisfactory  by  any  prescribed  test 
shall  not  be  released. 

(i]  Purity  test.  Final  container  samples 
of  completed  product  from  each  serial 
and  subserial  shall  be  tested  for  viable 
bacteria  and  fungi  as  provided  in 
S  113.26.  When  the  number  of  final 
containers  in  a  serial  or  subserial  is  50 
or  less,  two  final  container  samples  from 
each  serial  and  subserial  shall  be  tested 
as  prescribed  in  S  113.26(b):  Provided, 
That,  1  ml  aliquots  from  each  sample 
may  be  inoculated  into  five 
corresponding  individual  test  vessels  of 
each  of  the  test  media  required. 

(ii)  Safety  test.  Bulk  or  final  container 
samples  of  completed  product  from  each 
serial  shall  be  tested  for  safety  as 
provided  in  S  113.33(b)  or  S  113.38. 

(iii)  Identification.  All  microorganisms 
used  for  the  production  of  autogenous 
biologies  shall  be  identified  as  follows: 
Bacteria,  fungi,  and  mycoplasma  shall 
be  identified  at  least  to  genus  and 
species  and  viruses  shall  be  identified  at 
least  to  family,  After  15  months  from  the 
date  of  isolation,  or  12  months  from  the 
harvest  date  of  the  first  serial  of 
autogenous  product  produced  inm  a 
microorganism,  whichever  comes  first, 
characterization  and  identification  shall 
be  completed  to  strain  and/or  serotype 
before  such  microorganism  may  be  used 
for  production. 

(iv)  Antigenicity  or  iwmunogenicity 
and  potency.  Autogenous  biologies 


permitted  to  be  prepared  as  prescribed 
in  paragraph  (a)(4)  of  this  section,  from 
cultures  of  microorganisms  that  are 
older  than  15  months  from  the  date  of 
isolation,  or  12  months  from  the  date  of 
harvest  of  the  first  autogenous  serial 
produced  from  such  cultures,  whichever 
comes  first,  shall  be  tested  as  follows: 

(A)  Completed  product  shall  be  tested 
for  antigenicity  or  immunogenicity  in  the 
species  for  which  the  product  is 
recommended  or  in  another  animal 
species  whose  immunological  response 
has  been  shown  in  the  scientific 
literature  to  correlate  with  the  response 
of  the  species  for  which  the  product  is 
recommended.  Such  tests  shall  be 
conducted  in  accordance  with  a  protocol 
developed  by  the  licensee  and  approved 
by  the  Administrator  and  the  results 
submitted  to  the  Deputy  Director, 
Veterinary  Biologies.  BBEP,  APHIS,  6505 
Belcrest  Road.  Hyattsville.  KfD  20782  for 
review.  Microorganisms  not  shown  to  be 
antigenic  or  immunogenic  by  such 
approved  tests  shall  not  be  used  for  the 
preparation  of  such  product. 

(B)  Bulk  or  final  container  samples  of 
completed  product  from  each  serial  of 
such  autogenous  biologies  containing 
fractions  for  which  standard 
requirement  potency  test  procedures 
have  been  established  shall  be  tested 
for  potency  in  accordance  with 
applicable  standard  requirement 
potency  tests  provided  in  9  CFR  part 
113.  If  the  cxdture  of  microorganisms 
used  to  produce  such  fractions  is  shown 
to  be  of  a  different  strain  or  serotype 
than  the  reagent  or  challenge 
microorganisms  used  in  the  standard 
requirement  potency  test,  reagents  or 
challenges  of  the  same  strain  or 
serotype  as  the  microorganism  used  for 
production  may  be  used. 

(C)  If  no  standard  requirement 
potency  test  procedures  have  been 
established  for  a  fraction(8]  in  the 
autogenous  biologic,  such  &action(s)  of 
each  serial  of  product  shall  be  tested  for 
potency  using  a  developmental  potency 
test  described  in  the  filed  outline  of 
production  or  shall  at  least  be 
standardized  to  contain  an  antigenic 
mass  for  such  fraction(8]  that  has  been 
shown  to  be  antigenic  or  immimogenic 
in  accordance  with  paragraph 
(c)(2)(iv)(A)  of  this  section. 

Done  in  Washington,  DC.  this  8th  day  of 
August  1991. 
|ame«  W.  Glotsar, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  91-19206  Filed  B-U-«l:  8:46  am] 
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Food  Safety  and  Inspactton  Servtea 
9  CFR  Part  327 
(Docket  Na  90-007P] 
RIN  No.  0583-AB31 

Removal  of  Piece  Size  Requirement* 
and  Packaging  Limitations  of  Imported 
Fresh  or  Cured  Meat  and  Meat 
Products 

aqency:  Food  Safety  and  Inspection 
Service,  USDA 
action:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  Federal  meat  inspection 
regulations  by  removing  the  restrictions 
that  prohibit  the  importation  into  the 
United  States  of  individual  pieces  or 
trimmings  of  fresh  or  cured  meat  smaller 
than  2-inch  cubes  or  pieces  of 
comparable  size.  Specifically,  FSIS 
proposes  to  delete  9  CFR  327.3(b)  (1).  (2). 
(3),  and  (4)  which  contain  the 
requirements  for  piece  size  restrictions 
and  net  weight  limitations  for  packages 
of  imported  fresh  or  cured  meat 
trimmings.  FSIS  also  proposes  to  delete 
the  reference  to  the  2-inch  cube 
requirement  in  9  CFR  327.21(a)(1),  which 
states  "Individual  pieces  or  trimmings 
must  not  be  smaller  than  a  2-inch  cube 
or  a  piece  comparable  in  size."  Thus, 
this  proposed  amendment  would  allow 
meat  products  such  as  ground,  diced 
and  comminuted  meats,  meat  patties 
and  loaves,  chopped  steaks,  sausages 
and  other  fresh  or  cxired  meat  products 
in  less  than  2-inch  cubes  to  be  imported 
into  the  United  States  without  any  net 
weight  restrictions.  FSIS  would  continue 
to  conduct  all  reinspection  activities 
necessary  to  ensure  that  the  imported 
meat  products  are  wholesome, 
unadulterated,  and  properly  labeled.  In 
addition,  the  proposal  would  have  no 
effect  on  Animal  and  Plant  Health 
Inspection  Service's  requirements 
concerning  meat  products  from  disease- 
restricted  countries. 
DATES:  Comments  must  be  received  on 
or  before  October  15, 1991. 
ADDRESSES:  Written  comments  to: 
Policy  Office,  ATTN:  Linda  Carey,  FSIS 
Hearing  Clerk,  room  3171,  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  G.  Edward  McEvoy.  Director, 
Program,  Development  Division, 
International  Programs.  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
(202)  447-8435. 


SUFnCMENTARV  INFONMATtON: 
Executive  Order  12291 

During  1989,  the  United  States 
imported  approximately  2  billion  pounds 
of  fresh  meat  (exclusive  of  head  meat 
tongue,  andodier  edible  organs)  of 
which  1.4  billion  pounds  was  beef /veal 
and  0.6  billion  pounds  were  pork  and 
lamb/mutton.  Of  the  2  billion  pounds.  60 
percent  was  manufacturing  meat  used  in 
the  production  of  products  such  as 
ground  and  diced  meat  and  sausage 
items,  while  the  remaining  40  percent 
consisted  of  products  such  as  carcasses 
and  wholesale/retail  cuts.  Due  to 
increasing  complexity  of  international 
trade  and  the  many  factors  that  could 
affect  the  domestic  meat  market,  it  is 
difficult  to  determine  what  meat 
products,  if  any,  would  enter  U.S. 
commerce  as  a  direct  result  of  this 
proposed  rule.  Thus,  it  is  difficult  to 
accurately  assess  the  economic  impact. 
Accordingly.  FSIS  seeks  comments  from 
interested  parties  on  what  type  of  meat 
products  would  enter  the  United  States 
as  well  as  data  on  the  economic  impact 
of  this  proposed  change.  However,  the 
Administrator  has  examined  some  of  the 
key  factors  concerning  meat  imports  and 
the  U.S.  meat  industry,  and  has  initially 
determined  that  the  proposal  is  not  a 
"major  rule"  under  Executive  Order 
12291  and  will  not  result  in  (1)  an  armual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  foreign  or  domestic 
markets.  This  determination  was  based 
on  the  following: 

Share  of  the  U.S.  Meat  Market  by 
Imports  is  Small 

In  1989,  U.S.  imports  of  fresh  meat 
totaled  2  billion  pounds  and  U.S.  meat 
production  consisted  of  39.6  billion 
pounds.  With  a  total  U.S.  meat  supply  of 
41.6  billion  pounds,  imports  represented 
about  4.8  percent  of  this  amount  a  figure 
that  has  increased  by  only  1.7  percent 
since  1974. 

Quantitative  Limits  on  Imports  of  Fresh 
Meat 

The  U.S.  government  imposes  access 
barriers  on  imported  fresh  meats 
through  the  Meat  Import  Act  of  1964.  as 
amended  in  1979  (Pub.  L  96-177).  This 
Act  subjects  l>eef,  veaL  mutton  and  goat 
imports  to  tariffs,  an  annual  import 
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quota  and,  when  necessary,  voluntary 
restraint  agreements.  In  addition  to  the 
Meat  Import  Act,  the  U.S.  government 
imposes  countervailing  duties  on 
imported  products  when  it  is  determined 
that  such  product  is  subsidized  by  the 
exporting  country.  Countervailing 
duties,  which  usually  are  equal  to  the 
subsidy  funded  by  the  exporting 
country,  are  currently  assessed  on  pork 
from  Canada  and  lamb  from  New 
Zealand.  As  a  result  of  the  Meat  Import 
Act  and  U.S.  countervailing  duties,  the 
I'.S.  meat  industry  becomes  more 
competitive  wilh  imported  meat 
products,  thus  possibly  minimizing  any 
potential  economic  impact  that  may  be 
caused  by  the  proposed  rule. 

Increase  in  Imports  of  Fresh  Meat 
Vi^ould  Appear  to  be  Insignificant 

A.  During  1989.  imports  of  fresh  beef 
(1.4  billion  pounds)  constituted  nearly  70 
percent  of  the  2  billion  pounds  of  fresh 
and  cured  meat  imported  into  the  United 
States.  Ninety-eight  percent  of  the  beef 
imports  originated  in  five  countries  and 
was  primarily  grass-fed,  boneless  beef 
which  usually  has  a  narrow,  well- 
dofined  U.S.  market  and  is  not 
competitive  with  U.S.  grain-fed.  high 
quality  beef.  This  marketing  constraint 
centers  around  the  limited  utility  of 
grass-fed  lean  meat,  which  requires 
further  processing  to  produce  a  product 
which  would  be  considered  marketable 
in  the  United  States.  For  example,  the 
adding  of  grain-fed  beef  to  raise  the  fat 
level  of  grass-fed  beef  is  usually 
necessary  to  produce  an  acceptable 
ground  beef  product.  Even  though 
Australia,  which  represents  nearly  50 
percent  of  U.S.'s  imported  fresh  beef, 
has  increased  production  of  the  grain- 
fed  beef  from  120,000  head  in  1981  to 
about  600,000  in  1990,  none  of  this 
product  has  been  marketed  or  is 
intended  to  be  marketed  in  United 
States.' 

B.  An  increase  in  imports  of  boneless 
beef  would  be  possible  as  smaller  pieces 
of  meat,  e.g.,  wizard  knife  trimmings, 
would  be  acceptable  under  the  proposed 
rule.  However,  considering  that 
trimmings  of  this  nature  usually  amount 
to  a  negligible  percentage  of  the  total 
carcass  weight,  this  additional  product 
would  seem  to  have  little  impact  on  the 
U.S.  meat  industry. 

C.  Of  the  three  major  types  of  meat 
imported  into  the  United  States  (beef, 
pork,  and  lamb),  it  could  be  argued  that 
an  increase  in  U.S.  imports  of  fresh  pork 
and  lamb  is  more  likely  than  an  increase 
in  beef  imports  since  these  products  are 
not  subject  to  the  Meat  Import  Act  and 
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they  are  comparable  to  U.S.  products  in 
quality  and  market  acceptability. 
However,  imports  of  fresh/cured  pork 
(571.1  million  pounds)  and  fresh  lamb/ 
mutton  (44.9  milhon  pounds)  during  1989 
represented  only  31  percent  of  the  2 
billion  pounds  of  U.S.  fresh/cured  meat 
imports  and  only  1.5  percent  of  the  total 
U.S.  meat  supply  (41.6  billion  pounds). 
Furthermore,  80  percent  of  the  fresh/ 
cured  pork  and  32  percent  of  the  fresh 
lamb/mutton  were  imported  into  the 
United  States  from  countries  (Canada 
and  new  Zealand,  respectively) 
currently  subject  to  U.S.  countervailing 
duties. 

D.  Ground  meat  appears  to  be  the 
most  likely  type  of  fresh  meat  product  to 
be  imported  into  the  United  States  as  a 
result  of  the  proposed  rule.  This 
assumption  is  based  on  the  size  of  the 
U.S.  market  for  ground  beef  (over  40 
percent  of  the  total  beef  consumption) 
and  past  requests  to  waive  packaging 
size  limitations  for  imported  ground 
meat.  However,  the  duty  is  higher  on 
processed  products  (e.g..  ground  beef) 
than  on  boneless  meat.  In  addition, 
ground  beef  accounts  for  only  12.6 
percent  (5  billion  pounds  divided  by  39.6 
billion  pounds)  of  the  total  U.S.  meat 
production. 

E.  Coarse  ground  beef  from  Australia. 
New  Zealand  and  other  grass-fed  beef 
producers  could  be  seen  by  some 
importers  as  a  higher  value  item;  i.e..  a 
more  homogeneous  product 
commanding  a  few  cents  more  per 
pound  than  boneless  beef.  However,  (1) 
the  utility  of  coarse  ground  beef 
produced  from  these  countries  is  similar 
to  that  of  boneless  beef.  i.e..  dependent 
upon  being  mixed  with  fat  beef 
trimmings  to  produce  a  marketable 
ground  beef  product;  (2)  there  is  a  higher 
duty  on  processed  meat  than  boneless 
meat;  and  (3)  coarse  ground  meat 
usually  has  a  limited  end-item  usage  and 
a  shorter  shelf  life  than  boneless  meat. 
Therefore,  any  potential  market  of 
foreign  coarse  ground  beef  in  the  United 
States,  due  to  the  proposed  rule,  would 
probably  be  negated  by  these 
deterrents. 

The  proposed  rule  would  allow 
certified  establishments  in  countries 
eligible  to  export  meat  products  to  the 
United  States  to  ship,  in  any  size 
package,  fresh  or  cured  meat  products  of 
less  than  2-inch  cubes  into  U.S. 
commerce.  While  the  Agency  believes 
that  this  action  could  lead  to  an  increase 
in  the  share  of  the  U.S.  meat  market  held 
by  foreign  producers,  it  also  could  be  an 
effective  means  of  encouraging 
competition  and  assuring  fair  prices  for 
U.S.  consumers. 


The  proposed  rule  would  also  ease  the 
reinspection  burden  on  the  Agency  and 
importing  industry  by  reducing  the 
reinspection  time  at  U.S.  ports-of-entry 
because  import  inspectors  would  not  be 
required  to  determine  whether  certain 
imported  meat  products  meet  specific 
piece  size  and  net  weight  requirements. 
It  should  be  stressed  that  the  proposed 
rule  will  in  no  way  diminish  or 
compromise  FSIS's  role  in  ensuring  that 
imported  product  complies  with  all  other 
U.S.  inspection  requirements. 

Effect  on  Small  Entities 

In  examining  the  small  entities  in  the 
U.S.  meat  industry,  it  appears  that  one 
group  which  may  be  affected  by  this 
proposed  rule  would  be  the  ground  beef 
processors  who  depend  upon  imported 
manufacturing  meat  for  their  grinding 
operations.  Accordingly,  this  proposal 
could  decrease  the  amount  of 
manufacturing  meat  imported  into  the 
United  States  if  the  U.S.  market 
demands  imported  ground  beef  and  the 
import  quota  levels  remained  the  same. 
However,  because  of  the  marketing 
constraints  and  higher  duty  applicable 
to  imported  ground  beef,  it  is  unlikely 
that  there  would  be  a  decrease  in 
manufacturing  meat,  thus  resulting  in  a 
negative  effect  on  U.S.  ground  beef 
processors.  In  addition,  the  Agency 
believes  that  the  proposed  rule  could 
have  a  positive  effect  on  U.S.  companies 
if  other  countries  follow  the  United 
States'  lead  on  this  restriction  and 
remove  the  2-irich  cube  requirement. 
This  could  result  in  an  increase  in  the 
export  market  for  U.S.  produced  ground 
beef  and  other  processed  meat  products. 

Therefore,  the  Administrator  has 
made  an  initial  determination  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601). 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
proposal.  Written  comments  should  be 
sent  to  the  FSIS  Hearing  Clerk  and 
should  refer  to  Docket  Number  90-007P. 
All  comments  submitted  in  response  to 
the  proposal  will  be  available  for  public 
inspection  in  the  Pohcy  O^ice.  Room 
3171,  South  Agriculture  Building.  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  to  12:30 
p.m.  and  1:30  p.m.  to  4  p.m.,  Monday 
through  Friday. 

Background 

Pursuant  to  the  Federal  Meat 
Inspection  Act  (FMIA)  [21  U.S.C.  601  et 
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The  proposed  rule  would  also  ease  the 
reinspection  burden  on  the  Agency  and 
importing  industry  by  reducing  the 
reinspection  time  at  U.S.  ports-of-entry 
because  import  inspectors  would  not  be 
required  to  determine  whether  certain 
imported  meat  products  meet  specific 
piece  size  and  net  weight  requirements. 
It  should  be  stressed  that  the  proposed 
rule  will  in  no  way  diminish  or 
compromise  FSIS's  role  in  ensuring  that 
imported  product  complies  with  all  other 
U.S.  inspection  requirements. 

Effect  on  Small  Entities 

In  examining  the  small  entities  in  the 
U.S.  meat  industry,  it  appears  that  one 
group  which  may  be  affected  by  this 
proposed  rule  would  be  the  ground  beef 
processors  who  depend  upon  imported 
manufacturing  meat  for  their  grinding 
operations.  Accordingly,  this  proposal 
could  decrease  the  amount  of 
manufacturing  meat  imported  into  the 
United  States  if  the  U.S.  market 
demands  imported  ground  beef  and  the 
import  quota  levels  remained  the  same. 
However,  because  of  the  marketing 
constraints  and  higher  duty  applicable 
to  imported  ground  beef,  it  is  unlikely 
that  there  would  be  a  decrease  in 
manufacturing  meat,  thus  resulting  in  a 
negative  effect  on  U.S.  ground  beef 
processors.  In  addition,  the  Agency 
believes  that  the  proposed  rule  could 
have  a  positive  effect  on  U.S.  companies 
if  other  countries  follow  the  United 
States'  lead  on  this  restriction  and 
remove  the  2-irich  cube  requirement. 
This  could  result  in  an  increase  in  the 
export  market  for  U.S.  produced  ground 
beef  and  other  processed  meat  products. 

Therefore,  the  Administrator  has 
made  an  initial  determination  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601). 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
proposal.  Written  comments  should  be 
sent  to  the  FSIS  Hearing  Clerk  and 
should  refer  to  Docket  Number  9O-007P, 
All  comments  submitted  in  response  to 
the  proposal  will  be  available  for  public 
inspection  in  the  Pohcy  O^ice.  Room 
3171,  South  Agriculture  Building.  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  to  12:30 
p.m.  and  1:30  p.m.  to  4  p.m.,  Monday 
through  Friday. 

Background 

Pursuant  to  the  Federal  Meat 
Inspection  Act  (FMIA)  (21  U.S.C.  601  et 


seq.],  the  Secretary  of  Apiculture  is 
responsible  for  administering  the 
programs  which  ensure  that  meat  and 
meat  food  products  (including  imports) 
distributed  to  consumers  are 
wholesome,  not  adulterated,  and 
properly  marked,  labeled  and  packaged. 
The  Secretary  of  Agriculture  has 
delegated  to  the  Administrator  of  FSIS 
the  authority  to  issue  regulations  which 
will  ensure  compliance  with  the 
requirements  of  the  FMIA.  Accordingly, 
the  Federal  meat  inspection  regulations 
contain  requirements  applicable  to  the 
importation  of  meat  and  meat  food 
products  into  the  United  States  (9  CFR 
part  327). 

Section  9  CFR  327.3(b)  of  the  Federal 
meat  inspection  regulations  prohibits 
the  Importation  into  the  United  States  of 
ground,  diced,  and  comminuted  meats: 
meat  patties  and  loaves;  sausages  and 
other  fresh  or  cured  meat  products  or 
trimmings  that  consist  of  components 
smaller  than  2-inch  cubes  or  pieces 
comparable  in  size.  However,  such 
processed  products  may  be  imported 
provided  they  are  in  packages  meeting 
certain  net  weight  requirements,  i.e.,  not 
more  than  3  pounds  net  weight  for 
ground,  diced,  and  comminuted  meats; 
not  more  than  10  pounds  net  weight  for 
patties,  loaves,  chopped  steaks  and 
simileir  type  products;  and  suitable  retail 
size  packages  for  sausages  and  canned 
meat. 

The  FSIS  proposes  to  amend  9  CFR 
part  327  of  the  Federal  meat  inspection 
regulations  to  remove  these  restrictions 
in  response  to  petitions  submitted  by 
Alsmeyer  Food  Consulting,  Potomac, 
Maryland,  in  1988  and  1989.  and 
requests  made  by  the  Australian 
government  at  meetings  with  FSIS  in 
September  1989,  and  April  1990. 
Alsmeyer  Food  Consulting  requested 
that  the  regulations  be  amended  to 
allow  the  importation  of  ground  lamb 
packaged  in  5-pound  and  25-pound 
containers  and  diced  lamb  meat  in  5- 
pound  containers.  The  Australian 
govenmient  requested  that  the 
regulations  be  amended  to  remove  the 
restrictions  to  import  meat  food 
products  described  in  9  CFR  327.3(b). 
The  Austrahan  government  stated  that  it 
maintains  an  inspection  system  using 
"equal  to"  quality  assurance  programs 
to  ensure  that  small  pieces  of  meat  meet 
U.S.  standards  regardless  of  the  size  of 
the  package.  Since  these  meat  food 
products  are  inspected  in  Australia  and 
data  are  available  to  verify  that  these 
products  meet  U.S.  standards,  the 
present  restrictions  on  importation 
constitute  a  non-tariff  trade  barrier 
because  there  are  no  similar  restrictions 


on  these  products  produced  in  the 
United  States. 

Piece  size  restrictions  for  imported 
meat  products  were  enacted  as  early  as 
1922  when  the  Federal  meat  inspection 
regulations  stated  in  part  that^  "no  meat 
trinunings  in  pieces  too  small  to  permit 
of  adequate  inspection  upon  arrival 
shall  be  admitted  into  the  United 
States."  (BAI  order  211  rev.,  September 
1, 1922.)  It  is  beheved  that  inspection 
procedures  at  the  time  were  lacking  the 
sophistication  needed  to  detect 
unwholesome  or  unadulterated  product 
if  the  meat  pieces  were  too  small.  In 
1970,  the  regulations  were  revised  by 
retaining  the  1922  requirement  and 
adding  the  limitation  that  pieces  or 
trimmings  of  imported  meat  could  not  be 
smaller  than  2-inch  cubes  or  pieces 
comparable  in  size  (35  FR  15610).  The 
1970  rule  change  also  added  exceptions 
to  the  rule  which  permitted  the 
importation  of  pieces  of  meat  smaller 
than  2-lnch  cubes  provided  they  were 
packaged  in  sizes  suitable  for  retail  sale. 
Because  these  exceptions  have  been  in 
effect  since  1970  without  Incident.  FSIS 
believes  that  removing  the  2-inch  cube 
rule  will  not  provide  the  U.S.  meat 
industry  or  consumers  any  basis  for 
concern  about  the  safety  or  integrity  of 
imported  meat  products. 

In  1979,  regulations  were  implemented 
which  changed  the  basic  principles  of 
the  import  inspection  program.  Prior  to 
this  regulatory  change,  the  import 
inspection  program  focused  on  the 
performance  of  individual  foreign  plants. 
The  current  program  employs  the 
"systems  approach"  which  assesses  the 
effectiveness  of  a  foreign  government's 
inspection  system  and  holds  that 
goverrunent  primarily  responsible  for 
assuring  that  establishments  exporting 
product  to  the  United  States  fully 
comply  with  inspection  standards  and 
controls  "at  least  equal  to"  those  of  the 
United  States.  This  is  accomplished 
through  two  major  activities:  (1)  A 
review  of  documentary  information 
which  provides  initial  determination  of  a 
foreign  coimtry's  eligibility  to  export 
product  to  the  United  States,  and  (2) 
continual  oversight  to  assure  that  a 
country  maintains  a  system  of 
inspection  controls  at  least  equal  to  that 
of  the  United  States.  FSIS  examines  the 
laws  and  reg\ilations  governing  the 
country's  Inspection  system  for 
equivalency  to  U.S.  standards  and 
requires  a  foreign  country  to  respond  to 
a  series  of  questioimaires  which  focus 
on  its  inspection  system  in  five  major 
risk  areas  (residue  control,  prevention  of 
diseased  meat,  processing, 
contamination,  and  compliance/ 
economic  fraud).  If  the  information 


proves  to  be  satisfactory,  FSIS  performs 
an  on-site  review  to  evaluate  all  aspects 
of  the  country's  inspection  operations. 
When  this  review  is  satisfactorily 
concluded,  rulemaking  is  undertaken  to 
certify  that  the  country  is  eligible  to 
import  meat  and/or  poultry  products 
into  the  United  States.  The  country's 
meat  inspection  officials  then  may 
certify  individual  plants  as  meeting  U.S. 
standards.  Only  after  such  certification 
is  received  by  FSIS  may  these  plants 
export  product  to  the  United  States. 
Once  a  country  is  certified.  FSIS 
monitors  its  import  inspection  program 
through  a  continuing  oversight  function 
to  assure  that  the  foreign  inspection 
system  maintains  the  "at  least  equal  to" 
requirements.  This  includes  quarteriy  or 
semiannual  on-site  reviews  of  the 
foreign  inspection  system,  and 
reinspections  of  a  sample  of  foreign 
meat  products  at  U.S.  port-of-entry 
locations.  The  latter  function  is  directed 
by  a  computerized  system  (Automated 
Import  Information  System)  which 
stores  daily  reinspection  results  and 
uses  the  data  to  establish  a 
performance-based  sampling  frequency 
for  products  presented  for  importation. 
A  country's  eligibility  status  may  be 
revoked  whenever  the  Administrator 
determines  that  the  foreign  inspection 
system  does  assure  compliance  with  "at 
least  equal  to"  requirements.  At  that 
point  rulemaking  is  again  undertaken  to 
withdraw  the  countiy's  eligibility  to 
import  meat  into  the  United  States.  With 
the  implementation  of  the  "systems 
approach."  FSIS  has  been  able  to 
operate  a  more  effective  import 
inspection  program  by  emphasizing  that 
foreign  governments  and  producers  have 
primary  responsibility  for  ensuring 
product  to  be  exported  to  the  United 
States  complies  with  U.S.  requirements. 

In  the  last  decade,  technological 
advancements  in  meat  inspection,  such 
as  analytical  testing,  have  further 
increased  the  efficiency  and 
effectiveness  of  the  import  inspection 
program.  For  example,  the  species 
identification  field  test  (SIFT)  has 
provided  the  Agency  with  a  rapid  means 
to  screen  ground,  comminuted  and 
similar  types  of  fresh  meat  products  for 
economic  adulteration.  As  a  result  SIFT 
has  been  highly  successful  in  verifying 
the  effectiveness  of  foreign  inspection 
systems  as  well  as  safeguarding 
consumers  from  incorrectiy  labeled 
meat  products. 

Partial  quality  contix)l  (PQC)  programs 
have  also  proven  to  be  beneficial  in 
verifying  the  effectiveness  of  foreign 
inspection  systems.  As  part  of  FSIS's 
label  approval  process,  a  foreign 
establishment  must  have  an  approved 
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PQC  program  in  place  before  certain 
meat  products  (e.g.,  mechanically 
separated  products)  can  enter  U.& 
commerce  (9  CFR  319.5(c)(2)).  PQC 
programs,  which  are  systematic 
procedures  describing  the  stages  of 
preparation  of  a  product  are  designed  to 
hold  processors  accountable  fur  the 
compliaiKe  of  that  product  with  the 
requirements  of  the  Federal  Meat 
Inspection  Act  and  the  regulations 
promulgated  thereunder.  Similar 
programs  are  used  to  ensure  that 
bonekss  meat  compLes  with  U.S. 
requirements  before  grinding.  These 
PQC  programs  allow  PSIS  to  operate  a 
more  effective  import  inspectkin 
program  by  placing  more  responsibihty 
on  foreign  governments  «nd  producers. 

FSIS  conchidcs  that  with  the 
implementation  of  the  "systems 
approach",  the  modernization  of 
inspection  techniques,  and  the 
effectiveness  of  PQC  programs,  there  is 
no  longer  a  need  to  restrict  the 
importation  of  pieces  of  meat  smaller 
than  2-iru:h  cubes  into  the  United  States. 
Therefore,  FSIS  is  proposing  to  amend  9 
CFR  part  327  of  the  Federal  meat 
inspection  regulations  by  deleting  the 
piece  size  and  packaging  size  limitations 
applicable  to  imported  fresh  or  cured 
meat  products. 

List  of  Subjects  hi  t  CFR  Part  327 

Imported  products;  Meat  inspectioD: 
Packaging  and  containers. 

For  the  reasons  set  forth  m  the 
preamble,  part  327  of  the  Federal  meat 
inspection  regulations  would  be 
amended  as  set  forth  below: 


PART  327— IMPORTED  PRODUCTS 

1.  The  aothority  dtaticm  for  part  327 
woukl  continne  to  read  as  follows: 

Aottiority:  a  VS.C.  901-695:  7  CFR  2.17. 
2.55^ 

§327.1    tAnwidtd} 

2.  Secti<m  327  J  would  be  amended  by 
requiring  paragraph  (b)  and 
redesignating  paragraph  (c)  as  (b). 

$327.21    [AmmdMtl 

3.  Section  327.21  would  be  amended 
by  removing  the  second  sentence  of 
paragraph  (a)(l>. 

Done  at  Waahingtoa.  DC  on  fune  28,  isei. 
R.].  Pradn, 

Acting  Administrator,  Food  Safety  and 
Inspection  Service. 

[PR  Doc.  «-19a07  FiTed  8-13-91;  8:45  amj 
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SMALL  BUSINESS  ADMfNtSTRATIOI* 

13  CFR  Part  121 

SmaU  Buain«ss  Skz«  Startdards; 
Compirtar  Prografmning,  Data 
Procassing  arid  Other  Computer 
Ratatad  Services 

AGENCY:  Small  Business  Administration. 
action:  Proposed  rule. 

SUMNTAltT:  The  Small  Business 
Administration  fSBA)  ia  proposing  to 
increase  to  a  uniform  level,  the  sire 
standards  for  all  industries  in  industry 
group,  "Computer  Programming  Data 
Proccssfng,  and  Other  Computer  Related 
Services  Industries."  There  are  nine 
industries  in  this  groirp,  and  they  are 
proposed  to  have  a  common  size 


standard  of  $14.5  million  in  average 
aniual  receipts  or,  as  an  alternative  150 
employees.  The  current  size  standard  is 
$7  milhon  for  six  of  these  industries  and 
$12.5  million  for  the  three  others.  This 
action  is  being  proposed  to  estabKsh  the 
same  size  standard  for  al)  industries  in 
the  group  and  to  better  deflne  small 
business. 

dates:  Comments  must  be  submitted  on 
or  before  October  15, 1991. 

ADORffasgg:  Send  CommenU  to:  Gary  M 
Jackson,  Director.  Size  Standards  Staff, 
U.S.  Small  Business  Administration.  409 
3rd  Street.  SW.— 5th  Fir..  Washington, 
DC  20116. 

FOR  FtiirTKER  wfohmation  contact: 

Robert  N.  Ray  or  Harvey  D.  Bronsteiit, 
Economist,  Size  Standards  Staff.  teL 
(202)  205-6018. 

SUPKEMENTARY  INf  OMtATKM:  The 
structure  of  SBA's  size  standards  in  the 
Conapvter  Programming,  Data 
Processing  and  Other  Computer  Related 
Service*  kidustry  Croup  (Standard 
Industrial  Classification  (SIC)  Industry 
Croup  737  composed  of  SIC  codes  7371- 
7379]  has  been  a  subject  of  increased 
concern  in  recent  years  as  a  greater 
number  of  Federal  purchases  have  been 
awarded  in  this  category.  At  the  same 
time  that  the  Federal  government  has 
expanded  its  contracting  in  these  areas, 
new  industries  have  been  created  which 
have  resulted  in  classification 
uncertainties.  The  following  table 
illustrates  these  changes;  it  lists 
revisions  in  industry  group  737 
(hereafter  referred  to  as  the  computer 
service  industries)  that  occurred  in  the 
1987  SIC  revision  that  took  into  account 
technological  and  institutional  changes 
in  industry  structure  since  1977. 


Table  1.— Relation  of  1977  to  1987  Computer  Servtces  Industries 


1977  Induslry 


SIC 
code 


7373 


737< 


7379 


Short  Site 


Compulaf  Ptogrwmmmg  ant  SolMvar*  IS7.0M).. 


Data  Processing  Sefvicos  (S7  OM).. 


Computer  Related  ServicM,  NEC  |S12^M).. 


Note:  Size  stanJtrpBin  powalUcaia. 
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73T6 

7377 
737« 

737» 


Cuetom  Co«iputer  FYogiamrHWB  Svs.  ($7.0M). 

PNfMdiaoad  Software  ($7.aM). 

CootputM  Integrated  Systama  Daeign  ||7ilM^ 

Data  Piocaaaing  and  Pvaparaatm  47  OM^ 
Mbrmatiort  R«M««a(  Sanicaa  (S7  OMV 

Gxr^fotm  FacililiM  MWoemant  (S7  OM) 

Computif  Rental  A  teaakig  (S12  5M). 

MaMenanc*  A  Repair  fULSM^ 
nolalBtf  Stxteaa.  WEC  KMJMt. 
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standard  of  $14.5  miDion  in  average 
annual  receipts  or,  as  an  alternative  150 
employees.  The  cmrent  sire  standard  is 
$7  miRion  for  six  of  these  rndnstriea  and 
$12J  million  for  the  three  others.  This 
action  is  being  proposed  to  estabKsb  the 
same  size  standard  for  a!)  rndustries  in 
the  group  and  to  better  define  small 
business. 

DATES:  Comments  must  be  submitted  on 
or  before  October  15. 1991. 

AOOftCSSES:  Send  CommenU  to:  Gary  M 
Jackson,  Director.  Size  Standards  Staff, 
U.S.  Small  Business  Administration,  409 
3rd  Street.  SW.— 5lh  Fir..  Washington. 
DC  20116. 

FOR  FtHrrHER  WFOIWUTION  CONTACT: 

Robert  N.  Ray  or  Har\ey  D.  Bionstein, 
Economist,  Size  Standards  Staff,  teL 
(202)  205-60ia 

SUPM^MENTARY  INFOMHATION:  The 
Structure  of  SBA's  size  standards  in  the 
Computer  Programming,  Data 
Processing  and  Other  Computer  Related 
Services  Industry  Group  (Sitandard 
Industrial  Classification  (SIC)  Industry 
Group  737  composed  of  SIC  codes  7371- 
7379)  has  been  a  subject  of  increased 
concern  in  recent  years  as  a  greater 
number  of  Federal  purchases  have  been 
awarded  in  this  category.  At  the  same 
time  that  the  Federal  government  has 
exp<inded  its  contracting  in  these  areas, 
new  industries  have  been  created  which 
have  resulted  in  classification 
uncertainties.  The  following  table 
illustrates  these  changes;  it  lists 
revisions  in  industry  group  737 
(hereafter  referred  to  as  the  computer 
service  industries)  that  occurred  in  the 
1987  SIC  revision  that  took  into  account 
technoiogfcal  and  institutional  changes 
in  industry  structure  since  1977. 
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Custom  Computer  Progtaninwig  Svt.  (S7.0M). 

Pi«|MCliao«d  Software  ($7.aa«). 
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Cocnpunt  Rental  A  Imatna  (S12  5M). 

MsMenanc*  ft  Htpm  f»l2.5*f% 
Ralatatf  Sot*m.  NEC  »tt.9M|. 


Instead  of  three  computer  service 
industries,  there  are  now  nine  industries 
with  much  expanded  descriptions  and 
numbers  of  subcategories  for  each  new 
industry.  The  expansion  in  codes  has 
been  associated  with  increased 
uncertainty  in  the  classification  of 
contracts,  and  therefore,  with  the  size 
standards  associated  with  these 
contracts.  This  is  because  multiple 
services  associated  with  a  single 
Government  contract  receives  one  SIC 
designation  (and  one  size  standard) 
which  best  matches  the  principal 
purpose  of  the  procurement  and  the 
industry  description.  With  two  size 
standards  ($7.0  million  and  $12.5 
million)  commonly  covering  the  various 
services  procured  in  a  single 
government  contract,  classification 
problems  commonly  arise  for  computer 
services. 

As  can  be  seen  from  this  table,  firms 
in  the  computer  services  industries  are 
subject  to  varying  small  business 
definitions,  either  $7.0  million  or  $12.5 
million  depending  on  the  specific 
industry  in  which  they  engage.  This 
situation  has  led  to  confusion  for  small 
businesses  in  terms  of  their  eligibility  for 
SEA  assistance.  This  occurs  because  it 
is  common  for  a  computer  services  fum 
to  operate  in  more  than  one  industry. 
For  example,  a  firm  may  be  active  in 
programming  (SIC  code  7371),  data 
processing  (SIC  code  7374),  and 
computer  consulting  (SIC  code  7379). 
The  first  two  industries  have  a  $7.0 
million  size  standard;  the  last  is  $12.5 
million.  A  firm  of  $10  million  in  revenues 
would  be  eligible  to  bid  on  a  set-aside 
procurement  in  computer  consulting,  but 
would  be  ineligible  because  of  the  lower 
size  standard  of  $7.0  million  to  bid  on  a 
set-aside  procurement  in  either 
programming  or  data  processing 
services.  It  has  come  to  SBA's  attention 
that  this  is  a  problem  for  firms  in  these 
industries.  For  these  reasons,  SBA  is 
reexamining  the  appropriateness  of 
having  different  size  standards  for 
industries  within  the  entire  computer 
services  industry  group  as  well  as 
reexamining  the  appropriate  level  of 
these  Industries'  size  standards. 

Factors  Influencing  the  Size  Standard 
DedsioD  Process 

When  examining  a  size  standard,  SBA 
considers  a  number  of  specific  factors 
characterizing  Industry  structure,  such 


as:  industry  competition,  average  firm 
size,  entry  barriers  related  to  start-up 
costs,  distribution  of  firms  by  size  and 
impact  on  SBA's  programs.  A  brief 
review  of  each  factor  and  its 
relationship  to  SBA's  size  standards 
follows: 

As  an  indicator  of  industry 
competition,  SBA  first  looks  at 
competition  within  the  industry  as 
measured  by  the  share  of  industry  sales 
controlled  by  the  producers  above  a 
certain  size.  If  an  industry's  output  is 
controlled  by  relatively  large  ftnns, 
especially  when  compared  to  other 
similar  industries,  the  influence  of  this 
factor  is  to  move  the  size  standard 
upward.  The  result  is  to  provide 
assistance  to  firms  in  a  broad  range  of 
sizes  that  are  competing  with  dominant 
firms  in  an  Industiy.  If  an  industry's 
output  is  more  evenly  distributed, 
however.  SBA  tends  to  set  a  lower  size 
standard  to  assist  relatively  small  firms. 

Average  firm  size  is  the  second  factor 
considered  by  SBA.  For  equity  reasons, 
SBA  tends  to  set  high  size  standards  in 
industries  with  high  average  firm  size 
and  low  size  standards  in  industries 
with  low  average  firm  size.  Average  firm 
size  can  be  expressed  in  terms  of 
receipts  or  employees,  but  the  usual 
pattern  is  to  compare  industries  by 
average  receipts  per  firm  if  a  receipts- 
based  size  standard  is  being  evaluated 
and  average  employment  per  firm  if  an 
employee  based  size  standard  is  under 
review.  For  the  computer  services 
industries,  therefore,  average  receipts 
will  be  the  unit  of  comparison  for 
average  firm  size  since  their  size 
standard(s)  are  expressed  in  receipts. 

Indexes  of  start-up  costs  are  the  third 
factor  to  evaluate  size  standards.  High 
start-up  costs  act  as  an  entry  barrier  to 
new  entrants  into  an  industry,  because 
potential  entrants  must  have  sufficient 
capital  to  start  a  business.  These  costs 
often  extend  beyond  expenditures  on 
production  equipment  and  the  physical 
estabUshment  itself,  to  include  overhead 
equipment,  marketing,  research, 
distribution  and  follow-up  services.  High 
average  start-up  costs  within  an 
industry  suggest  the  need  for  a  relatively 
high  size  standard,  while  low  average 
start-up  costs  are  usually  associated 
with  low  size  standards. 

The  fourth  factor— firm  size 
distribution — evaluates  the  proportion 


of  industry  sales,  employment  and  other 
economic  activity  accounted  for  by 
firms  of  different  sizes  within  an 
industry.  For  example,  if  the 
preponderance  of  an  industry's  output  is 
by  the  smaller  firms,  that  is.  those  at  the 
low  end  of  the  distribution,  this  would 
tend  to  support  a  lower  size  standard. 
The  opposite  would  be  the  case  for  an 
industry  in  which  firm  size  distribution 
indicates  that  a  significant  portion  of 
industry  output  is  controlled  by  large 
firms. 

The  fifth  factor  considers  the  impact 
on  SBA's  programs  of  a  size  standard 
revision.  While  virtually  all  of  SBA's 
programs  can  be  affected  by  changes  in 
a  size  standard,  the  greatest  impact 
usually  occurs  to  the  two  preference 
programs  relating  to  the  procurement  of 
prime  contracts — the  small  business  set- 
aside  program  and  the  SBA's  8(a) 
program  for  minority  small  businesses. 
Size  standard  revisions  impact  on  these 
programs  by  affecting  the  eligibility  of 
firms  and  their  ability  to  expand  output 
without  losing  eligibility. 

Evaluation  of  Factors 

Tables  2  through  5  present  data  on  the 
five  factors  discussed  above.  The 
implications  of  industry  structure  on  the 
computer  services  Industries'  size 
standard  are  also  presented. 

Table  2  compares  the  computer 
services  industries  with  other  service 
industries  based  on  two  factors — 
economic  competition  (measured  here 
by  the  share  of  industry  sales  generated 
by  firms  with  $25.0  million  or  more  In 
receipts)  and  average  firm  size  within 
the  industry  (measured  by  average 
annual  sales  per  firm).  This  table 
specifically  compares  the  computer 
services  industries  with  all  other 
industries  in  Major  Group  73  (Business 
Services)  and  those  service  industries  in 
the  two-digit  major  group  with  a  7  prefix 
aggregated  together.  The  SIC  codes  in 
the  7371-7376  group  of  industries  are  set 
off  from  SIC  codes  7377-7379  group, 
since  the  first  group  of  industries  has  a 
lower  size  standard  [$7J0  million)  than 
the  second  group  of  industries  ($12.5 
million)  and  performs  activities  mort 
closely  related  to  programming  and 
software. 
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Table  2.— Computer  Services  Cowtrasteo  With  Other  Service  Industries  by  Competitiom  and  Average  Fiftu  S»ze 


737(all) _.. 

737t-737«_ 
7377-7379.. 

737t 

7372 ™ 

7373 


737*-7375. 

7376. 

7377 

7378 


7379 

AH  S4C  73  mdustfvss,  0xc0pt  737  0roup , 
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Source:  1987  Census  ol  Service  Industrie*.  U.S.  Bureau  of  the  Conaua. 


It  is  clear  from  Table  2  that  economfc 
activity  in  the  computer  »erv  ice 
indns tries  is  more  concentrated  than  in 
most  service  industries.  Every  computa 
services  industry  has  a  higher  share  of 
sales  by  firms  of  $25.0  million  or  more  in 
sales  than  either  the  73  industry  group 
or  all  of  the  service  industries  with  a  7 
prefix  averaged  together.  In  general, 
these  percentages  are  very  high,  ranging 
from  43  percent  to  78  percent  among  the 
specific  industries.  These  market  share 
figures  suggest,  in  istdatioit,  the  need  for 
relatively  high  size  standards  in  the 
computer  services  industries. 

Table  2  also  compares  the  computer 
services  industries  by  average  firm  size. 
It  is  dear  that  the  computer  services 


industries  are  comprised  of  larger  firms 
OTi  average  than  most  business  service 
industries,  as  well  as  the  personal, 
repair  and  entertainment  service 
industries.  In  general,  the  computer 
services  Industries  average  about  3  or  4 
times  the  size  of  other  service-refated 
industries,  a  factor  which  argues  for 
relativety  high  size  standards  in  the 
computer  services  industries. 

Both  of  the  indexes  related  to  average 
firm  size  and  ctwicentration  h'sted  in 
Table  2  suggest  the  need  for  relatively 
high  size  standards  in  the  computer 
services  industries.  However,  (here  are 
three  other  key  factors  which  SB.\ 
reviews  when  appraising  size  standards. 
These  inclode  entry  barriers  related  to 


start-up  costs,  the  distribution  of  firms 
and  their  output  by  size  of  firm,  and  the 
overall  effect  of  SfiA's  programs  of 
changing  the  size  standard. 

Table  3  compares  computer  services 
indnstries  with  business  services  and  all 
industries  in  Division  I  (Services)  for 
start-up  costs  using  estimated  capita) 
requirements  based  on  the  Internal 
Revenue  Service's  depreciation  data. 
Table  3  indJcates  that  computer  services 
industries  have  greater  capital 
requirements  relative  to  sales  than  most 
business  service  industries,  as  wet!  as 
all  service  industries  aggregated 
together. 
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computer  services. 
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group. 
AH  sic  iwdiiaWaa  70  lo  79.  aaoept 

the  737 1 


Source:  Federal  Procuremerrt  Da' 


These  dt&rences  in  capital 

requiranents  became  even  greater  when 
size  of  firms  is  considered.  For  comptrtu' 
services  firms  in  general,  the 
combination  of  greater  output  levels  and 
a  higher  capital  component  relative  to 
output,  results  in  estimated  capital 
requirements  for  the  computer  services 
firms  of  about  3  to  4  times  the  level  of 
business  ser\'ice8  in  general  and  almost 
six  times  *he  level  of  all  services.  Thus 
start-up  cost  requirements  for  the 


computer  service*  indnstrfes  tend  to 
reinforce  the  two  previotts  indicston 
suggestion  that  •  kni^ier  size  standard  is 
needed. 

The  fourth  factor  to  be  considered  in 
setting  size  standards  is  the  distribution 
of  receipts  bases  on  size  of  firm.  Table  4 
lists  the  percent  of  receipts  within 
computer  services  and  other  service 
industries  for  two  size  breaks — $3.5 
million  (the  anchor  size  standard  for  the 
service  and  retail  trade  industries)  and 


$14J  miifion  (the  proposed  size 
standard).  This  table  shows  a  much 
lower  percentage  oi  computer  services 
sales  falling  imder  these  breaks  than 
among  other  service  industry  groups. 
Even  at  a  $14.5  miUion  size  standard 
break,  the  proportion  of  sales  attributed 
to  firms  under  the  size  standard  for 
computer  services  is  less  than  the 
proportion  of  sales  at  the  $3.5  million 
size  standard  break  for  noncomputer 
related  service  industries.  Findings  such 


Review  of  Factors 

Five  factors  affecting  indm 
structare  and  SBA  programs 
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start-up  costs,  the  distributioa  of  Cinns 
and  their  output  by  size  of  firm,  and  the 
overall  effect  of  SBA's  programs  of 
changing  the  »iae  standard. 

Table  3  comperes  computer  services 
faidnstries  with  business  services  and  all 
industries  in  Dtvisicm  I  (Services)  for 
start-up  costs  using  estimated  capita) 
requirements  based  on  the  Internal 
Revenue  Service's  deprtjciation  data. 
Table  3  indicatps  that  compcfer  services 
industries  have  greater  capital 
requirements  relative  to  sales  than  most 
business  service  industries,  as  wet?  as 
all  service  industries  aggregated 
together. 


COtiTRA&TED  WITH  BUSINESS  SERVICES  AND  AU.  SERVICES  (SOL£ 
»fETORS) 


Business 
racaiptt 

«ooer 


S4t7jB2& 

T4.158.263 
83.289.96» 


Oapredation 
(000) 


$35,749 

801.168 

4.017,261 


Ratio  Of 


Mcoiptaio 
depreciatioo 


tl.7 
17.7 
20l7 


SI.eOM 
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capital 
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and  Net  Income  by  Industry. 
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as  these  reinforce  the  argument  for 
relatively  high  size  standards  for 
computer  services. 

Table  4.--CoMPtjTER  Service  Indus- 
tries Contrasted  With  Other  Serv- 
ice Industries  by  Share  of  Sales 
Below  Selected  Size  Breaks 


1 

SCCOOE 

Percent  o1  receipta 

for  firms  betow 

aalected  sae 

standard  tyeaXs 

Slzereceipls 

S3.5M 

t14.SM 

nr{ASi „. 

7371 -7378 

7377-7379. 

19.5% 
20.0 
15.5 
25.7 

2a4 

20.8 
14.3 
18.0 
14.6 
124 
46.7 

43.4 

46.3 

35.9% 
36.6 
331 

7371  ..      .   .   

7375 

43S 
396 

7373 ., 

389 

7374-7375 

7376 

7377 _ 

737fl 

27.7 
38.9 
32.1 
19  7 

7379 

All  73  IndMfrles.  axtxpt  the 

737  groip 

All     SJC     70-79     IndusWet. 

•xcept  737  group 

73.4 
61.1 
63.2 

Source:  1967  Census  of  Service  Industries.  U.S. 
Bureau  of  the  Census. 


The  fifth  and  final  factor  to  be 
considered  is  the  impact  of  the  proposed 
size  standard  revision  on  SBA's 
programs,  particularly  the  preference 
programs  relating  to  Federal 
procurement.  In  the  case  of  computer 
services,  it  is  claimed  that  there  has 
been  a  broad-based  pattern  in  which 
contracting  agencies  have  included  in 
computer  service  contracts  products 
^at  viewed  in  isolation,  would  be  listed 
under  other  industries.  Some  examples 
of  these  items  include:  Computer 
hardware,  computer  peripherals, 
communication  equipment,  construction- 
related  activities  and  telephone 
commnnicatioDS.  The  size  standards  for 
these  activities  vary  from  $17.0  million 
for  general  contracting  to  the  500  to 
1,500-employee  range  for  the 
manufactured  products  industries  and 
telephone  communications — size 
standards  much  higher  in  real  terms 
than  the  present  size  standard  range  of 
$7.0  million  to  $12.5  milUon  for  the 
computer  services  industries.  SBA  has 
attempted  to  monitor  closely  the 
industry  classification  of  computer 
services  procurements  to  forestall  the 
misclassifying  of  computer  services 
procurement  solicitations  into  industries 


with  higher  size  standards,  but  this 
effort  in  turn,  limits  contracting 
agencies  to  size  standards  that  often  are 
viewed  as  too  small  for  the  size  and 
sophisticated  technology  associated 
with  computer  services  contracts. 

Table  5  lists  prime  contracts  during 
FY  1989  by  computer  services  Industries 
and  by  the  major  service  groups  for  all 
contracts  and  those  in  excess  of  $500,000 
and  $1,000,000.  This  table  confirms  the 
general  perception  that  contracts  in  the 
computer  services  industries  are  usually 
larger  than  contracts  for  other  services. 
Both  the  percent  of  contracts  which 
exceed  $500,000  and  $1.0  million  are 
appreciably  higher  in  the  computer 
services  industries  than  for  other 
business  services  as  well  as  the 
aggregation  of  other  business,  personal, 
repair,  and  entertainment  services  under 
Major  Croups  70  to  79.  Of  significance, 
larger  contracts  are  most  common  in  the 
SIC  codes  7371-7376  group  of  computer 
services  industries  In  which  contracting 
and  SIC  classification  problems  have 
been  most  in  evidence.  This  argues  for  a 
relatively  high  size  standard  since  firms 
of  more  modest  size  are  likely  to  be 
unable  to  satisfy  Federal  contracting 
requirements. 


Table  5.— Federal  Prime  Contracts  by  Size  of  Contract  for  the  Computer  Services  Industries 

[Fiacal  ywv  1989] 


Cods 


7371 

7372 „ 

7373 

7374 

7375 

7376 

7377 

7378 

7379 


•4t" 


737  (AH) 

7371-7376 

7377-7379 


All  SIC  73  industries,  except  the  737 

group. 
AH  SC  iniiis&iea  70  10  79,  eaoepl 

Iha737 


Description 


Computer  programming  svs .»».»..., 

Prepactoged  software „™. 

Computer  integrated  systems  design., 

Data  processing  and  preparation 

Information  retrieval  servicea . 


Computer  facilities  management.--..™..-™ 

Computer  rental  and  leasing ™™...._. 

Computer  maintenance  and  repair  .....—.... 

Computer  .related  sarvtce.  NEC 

Computar  and  data  proceaaing.. 


Computer  programming,  software.  Sesign  and  data 

pfocessmg  svs  • 

Computer  rental  and  leasing,  malntenanoe  and  re- 

latas  svs..  NEC 
Business  services _ 


Primarily  business.  personaL 
merit  svs. 


fspair  and  entertain. 


Total  prime 
contracts 


Number 


1,963 

Z40e 

961 

1.428 

177 

428 

seo 

4.81fi 

4,792 

17,562 

7,385 

10. 167 

8,253 

12,652 


Contracts  in  excess  of 
$500,000 


Number 


281 

183 

154 

158 

11 

SI 

62 

206 

496 

1,650 

868 

762 

4S9 

851 


14.2 
7j6 

lau) 
11.1 

6.2 

1S9 

7.2 

4.5 

10.9 
S4 

IIS 

7.6 
SO 

S7 


Contracts  in 
91 S 


Numbsr 


127 

S7 

SB 

75 

3 

40 

34 

81 

tIS 

7SS 

429 

390 


381 


S4 

ss 

9.2 
6.3 
1.7 
11.4 
4jO 
IS 
4.5 
O 
5S 

3.2 

34 

3.0 


Sourer  Federal  Procurement  Data  System 
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$14.5  Builtion  {the  proposed  size 
standard).  This  table  shows  a  much 
lower  percentage  of  computer  services 
sales  falling  tmder  these  breaks  than 
among  other  service  industry  groups. 
Even  at  a  $14.5  million  size  standard 
break,  the  proportion  of  sales  attributed 
to  firms  under  the  size  standard  for 
computer  services  is  less  than  the 
proportion  of  sales  at  the  $3.5  million 
size  standard  break  for  noncomputer 
related  service  industries.  Findings  such 


Review  of  Factots 

Five  factors  affecting  industry 
structare  and  SBA  programs  were 


evaluated  for  this  rule.  These  included: 
(1)  Indttstry  competition  (measured  by 
the  percent  of  receipts  in  an  industry)  (2) 
Average  firm  size  in  receipts  in  an 


industry,  (3)  start-up  costs  (measured  by 
depreciation},  (4)  distribution  of  receipts 
by  size  of  Tina  (measured  by  sales  share 
within  an  industry  of  firms  below 
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certain  size  thresholds),  and  (5]  program 
impact  (measured  by  the  percent  of 
Federal  contracts  larger  than  $5  million 


and  $1.0  million).  The  relationship  of  the 
compute  services  industries  to  business 
services  and  other  service  industries 

Table  6.— Summation  of  Factors 


using  these  factors  is  summarized  in 
Table  6. 


Factor 


Degree  of  competition  In  the  industry  as  measured  by 
the  percent  of  receipts  to  firms  of  S2S.0  million  or 
more  in  receipts. 

Average  firm  size  in  an  Industry  as  measured  in 
receipts. 

Start-up  costs  measured  by  average  capital  require- 
merrts  per  firm  in  an  industry. 

Distribution  of  receipts  by  size  in  an  irtdustry  as 
nneasured  by  the  percent  of  sales  by  firms  below 
certain  size  thresholds. 

Program  impact  as  measured  by  the  proportion  of 
Federal  contracts  In  Industries  tfiat  exceed  SO.S 
miHion  and  $1.C  million  In  size. 


Finding 


The  computer  service  industries  are  dominated  by 
large  firms  to  a  rrax^h  greater  extent  than  either  the 
business  service  industries  or  \he  service  industries 
In  the  "70"  Group  of  SIC  codes. 

Average  firm  size  in  the  computer  service  Industries 
Is  twice  that  of  other  business  services  and  three 
times  thax  of  all  services  In  the  '70s"  group. 

Ttie  computer  service  Irxlustries  have  signifxMntty 
hjgl>er  capital  requirements  ttian  most  service  Irv 
dustries. 

Ttie  computer  service  industries  have  signrficantly 
lower  proportions  of  sales  by  firms  below  certain 
standardized  size  thresholds  ttian  most  service  irv 
dustries. 

The  computer  service  Industries  generally  have 
higher  proportions  of  large  contracts  ttwin  most 
service  Irxlustries. 


A  higfier  size  standard  is  warranted  for  tt>e  computer 
service  industries  Ifian  tor  most  service  irxlustries. 


High  average  firm  size  suggests  tfiat  a  relatively  high 

size  standard  is  warranted  for  the  computer  service 

iTKkistries. 
High  start-up  of  costs  Indicate,  In  isolation,  tftat  the 

computer  service  Industries  should  have  relatively 

high  size  standards. 
A  low  proportion  of  receipts  among  smaller  firms 

suggests  the  need  for  a  higher  size  standard  for 

the  computer  services  irxlustries. 

High  contract  size  argues  for  a  relatively  high  size 
standard  for  the  computer  service  industries. 


Determinatioa  of  Size  Standard 

The  prior  discussion  has  indicated  the 
need  for  a  higher  size  standard  for  the 
computer  services  industries.  A  number 
of  factors  argue  specifically  for  a  $14.5 
million  average  annual  receipts  size 
standard. 


First,  as  shown  in  Table  2,  average 
firm  size  in  computer  services  is  as 
much  as  five  times  higher  than  it  is  in 
services  in  general.  Within  the  service 
sector,  the  computer  services  industries 
have  some  of  the  highest  average  firm 
sizes.  Compared  to  business  services,  it 

Table  7.— Average  Firm  Size 


is  as  much  as  3Vi  times  higher. 
Specifically,  for  Computer  FaciUties 
Management,  average  firm  size  is  five 
times  greater  than  for  all  services;  for 
Computer  Integrated  Systems  it  is  four 
times  greater.  These  data  are 
reproduced  below  in  Table  7. 


SIC 


I 

73 

737 

7373 

7374 

7376 


Industry 


Al  Services 

Business  Svs. 

Computer  Svs. _. 

Comp.  Integr.  Sys 

Data  Processing 

Computer  Facil.  Mgmt.. 


Size  standard 


$3.5M 
3.5M 

7.0M  or  12.5M 
7.0M 
7.0M 
7.0M 


Average  firm  size 


SO.SM 
0.7M 
I.BM 
2JM 
2.5M 
2.4M 


The  most  common  size  standard  for 
the  service  industries  is  $3.5  million,  the 
anchor  size  standard  for  the  service 
industry  division.  However,  since 
average  firm  size  in  computer  services  is 
significantly  greater  than  it  is  in 
comparable  industries,  a  higher  size 
standard  seems  appropriate.  A  five-fold 
increase  in  the  size  standard,  based  on 
the  $3.5  million  anchor,  would  suggest  a 
$17.5  million  size  standard.  A  three  to 
four  times  increase  equates  to  about  $12 
million.  As  the  average  firm  size  in  the 
computer  services  industries  is  nearly 
foiu'  times  that  of  other  services 
industries,  a  size  standard  in  this 
range — $12  million  to  $17.5  million — 
would  achieve  comparability  between 
computer  services  and  other  services  for 
this  factor. 

Second  as  can  be  seen  in  Table  2,  a 
higher  percentage  of  industry  sales  is 
aixoimted  for  by  larger  firms  in 


computer  services  than  in  services  in 
general  or  in  business  services.  Using 
$25  miUion  as  a  measure  to  evaluate  the 
degree  of  concentration  in  the  service 
industry,  29%  of  sales  in  all  services  are 
accounted  for  by  firms  with  annual  sales 
of  more  than  $25  million.  By  contrast  in 
computer  services  59  percent  of  industry 
sales  are  by  firms  above  $25  million. 

In  some  computer  services  industries, 
the  share  of  sales  by  large  firms  is  even 
greater.  For  example  in  computer 
maintenance  and  repair,  76  percent  of 
sales  are  by  large  firms;  in  computer 
processing  the  figure  is  63  percent. 
Because  of  the  level  of  concentration  of 
sales  by  larger  firms  in  computer 
services,  a  higher  size  standard  appears 
justifiable. 

Third,  start-up  costs  also  indicate  the 
need  for  a  higher  size  standard.  As 
shown  in  Table  3,  the  estimated  capital 
requirement  for  computer  services  is 


much  higher  than  for  business  services 
or  for  all  services.  Compared  to  business 
services,  computer  services  start-up 
costs  are  more  than  twice  as  great. 
Compared  to  all  services,  they  are  more 
than  five  times  as  great.  Viewed  in 
isolation,  this  factor  would  indicate  a 
size  standard  range  of  between  $7 
million  (twice  as  great  as  the  anchor)  to 
$17.5  million  (five  times  as  great). 

Foiu-th,  data  on  Federal  contract  size 
show  that  in  the  computer  services 
industries,  there  is  a  higher  proportion  of 
large-size  contracts  that  in  business 
services  or  in  all  services.  This  is 
detailed  in  Table  5.  It  shows  that  in 
some  computer  services  industries,  there 
are  twice  as  many  large-size  contracts. 
In  part  this  is  due  to  the  requirement 
that  equipment  must  often  be  supplied 
in  conjimction  with  the  provision  of 
computer  services,  a  factor  which  has 


become  mere  common  over  t 
Federal  procurement 

For  example,  while  only  8 1 
business  services  contracts  a 
than  $500,000  in  value,  16  per 
computer  integrated  systems 
fall  in  this  range.  Almost  19  p 
computer  facilities  managem 
contracts  exceed  $500,000.  Tl 
indicates  that  a  higher  size  si 
warranted  in  computer  servii 
higher  size  standard  would  a 
the  likelihood  of  ■  finn  exce€ 
size  standard  because  of  a  si 
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using  these  factors  is  summarized  in 
Table  6. 
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A  higfier  size  standard  is  warranted  for  the  computer 
service  industries  than  for  most  service  industries. 


High  average  firm  size  suggests  that  a  relatively  high 

size  standard  is  warranted  tor  the  computer  service 

industries. 
High  start-up  of  costs  irxjicate,  in  isolation,  that  the 

computer  service  irxjustries  should  have  relatively 

high  size  standards. 
A  low  proportion  of  receipts  among  smaller  firms 

suggests  the  need  for  ■  higher  size  standard  tor 

the  computer  services  industries. 

High  contract  size  argues  for  a  relatively  high  size 
standard  for  the  computer  service  Industoies. 
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is  as  much  as  3%  times  higher. 
Specifically,  for  Computer  Facilities 
Management,  average  firm  size  is  Hve 
times  greater  than  for  all  services;  for 
Computer  Integrated  Systems  it  is  four 
times  greater.  These  data  are 
reproduced  below  in  Table  7. 


Size  standard 

Average  firm  size 

S3.5M 
3.5M 

7.0M  or  12.5M 
7.0M 
7.0M 
7.0M 

$0.5M 



0.7M 
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much  higher  than  for  business  services 
or  for  all  services.  Compared  to  business 
services,  computer  services  start-up 
costs  are  more  than  twice  as  great. 
Compared  to  all  services,  they  are  more 
than  five  times  as  great.  Viewed  in 
isolation,  this  factor  would  indicate  a 
size  standard  range  of  between  $7 
million  (twice  as  great  as  the  anchor)  to 
$17.5  million  (five  times  as  great). 

Fourth,  data  on  Federal  contract  size 
show  that  in  the  computer  services 
industries,  there  is  a  higher  proportion  of 
large-size  contracts  that  in  business 
services  or  in  all  services.  This  is 
detailed  in  Table  5.  It  shows  that  in 
some  computer  services  industries,  there 
are  twice  as  many  large-size  contracts. 
In  part  this  is  due  to  the  requirement 
that  equipment  must  often  be  supplied 
in  conjimction  with  the  provision  of 
computer  services,  a  factor  which  has 


become  mere  common  over  time  in 
Federal  procurement. 

For  example,  while  only  8  percent  of 
business  services  contracts  are  greater 
than  $500,000  in  value,  16  percent  of 
computer  integrated  systems  contracts 
fall  in  this  range.  Almost  19  percent  of 
computer  facilities  management 
contracts  exceed  $500,000.  This  factor 
indicates  that  a  higher  size  standard  is 
warranted  in  computer  services.  A 
higher  size  standard  would  also  lessen 
the  likelihood  of  a  firm  exceeding  the 
size  standard  because  of  a  single  large 


contract  Fifth,  another  aspect  of  firm 
size  distribution  is  the  percent  of  sales 
which  fall  within  an  existing  or 
proposed  size  standard. 

While  not  a  goal  in  itself,  these 
coverage  rates  can  be  used  as  a  guide  in 
selecting  a  proposed  size  standard  and 
in  considering  the  impact  of  a  size 
standard. 

As  a  general  rule,  similar  industries 
should  be  roughly  comparable  in  terms 
of  the  percent  of  sales  generated  by 
firms  below  the  size  standard.  For  both 
business  services  and  for  small  bnsiness 


as  a  whole,  36  percent  of  industry  sales 
are  covered  onider  the  sise  standards, 
[see  Chart  A] .  For  computer  services, 
however,  fee  coverage  tmder  the 
existing  size  standards  is  only  29 
percent  of  industry  sales.  A  higher  size 
standard  for  compnter  services  prorides 
closer  comparability  with  other 
industries.  Some  alternatives  and  dieir 
respective  sales  coverage  rates  are 
presented  in  Chart  E 


CHART  A 

Small  Bu&iness  Coverage  Under 
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Chart  B 
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To  sum  up,  SBA  is  proposing  a  $14.5 
million  size  standard  to  better  reflect  the 
industry's  structure  of  the  computer 
services  industries  and  to  reflect 
program  needs.  SBA  is  also  proposing  a 
150-employee  size  standard  as  an 
alternative  size  standard  as  discussed 
below. 

Employee-Based  Size  Standard 

SBA  is  considering  a  150-empIoyee 
s'.andard  as  an  alternative  to  a  $14.5 
million  size  standard.  (A  receipts-based 
size  standard  would  not  be  used.)  In 
part  this  would  be  desirable  because  a 
computer  service  firm's  size  is 
sometimes  distorted  by  passing-through 
equipment  from  manufacturers  for  the 
convenience  of  their  customers.  This  is 
thought  to  be  a  very  common  practice  in 
Federal  procurement. 

For  example,  consider  two  computer 
service  firms,  each  with  50  employees. 
On  average,  both  firms  normally 
generate  $5  million  in  annual  sales. 
However  if  one  firm  were  also  required 
in  a  contract  to  furnish  computer 
equipment,  this  would  increase  its  size  if 
measured  in  dollars  with  httle 
associated  increase  in  work  performed. 
In  effect  the  firm  is  acting  as  a 
wholesaler  as  well  as  a  service  firm  and 
the  wholesale  component  of  its 
activities  inflates  its  receipts. 

Table  8  shows  how  the  proposed  $14.5 
million  size  standard  equates  to  150 
employees  using  an  average  receipt  per 
employee  level  of  $96,890. 

Table  8.— Conversion  of  Receipts  to 
Employees  Computer  Service  Size 
Standard 


A.  Industry    Receipts    1987 
(millions). 

B.  Inflation  1987-90 

C.  Receipts  in   1990  dollars 
A"  (1+141). 

D.  Employees 

E.  Receipts  per  employee  in 
1990  dollars  (A  4-0). 

F.  Proposed  standard  in  dol- 
lars. 

G.  Conversion  to  employees 
(P-E). 

H.  Size  standard  equivalent  in 
employees  (liiie  G). 


$54,099,096. 

14.1%. 
$61,727,069. 

637,409. 
$96,840. 

$14,500,000. 

$14,5M/$96,840. 

149.7  employees. 


Source:  Receipts  and  employees  for  SIC  code 
737;  1937  Census  of  Services.  US.  Bureau  of  ttie 
Census,  Table  4a,  p.  1-160.  Impiicil  Pnce  Deflator 
fx  GNP,  TabJe  B-3,  p.  290:  Economic  Report  ol  the 
Presida.^t,  February  1991. 

(The  analysis  included  in  this 
proposed  rule  is  based  on  the  $14.5 
million  proposal.  Should  SBA  adopt  as 
final  the  150  employees  size  standard, 
the  estimated  impact  of  this  change  is 
approximately  the  same  as  for  a  change 
of  $14.5  million.)  SBA  invites  comments 
on  the  proposed  size  standard  and 
whether  a  receipts  or  employee-based 


size  standard  is  preferable.  Some 
questions  to  consider  are: 

(1]  Would  a  receipts-based  size  standard 
have  a  different  impact  than  an  employee- 
based  size  standard? 

(2]  How  would  contract  eligibility  be 
affected? 

(3)  Would  one  measure  be  preferable  to  the 
other  for  purposes  of  performing  a  size 
determination? 

SBA  specifically  invites  comment  on 
the  appropriateness  of  this  standard  and 
on  alternative  standards  (either  higher 
or  lower).  Comments  suggesting  other 
standards  should  address  the  questions 
of:  (1)  The  interaction  of  this  size 
s'.andard  with  SBA's  programs;  (2)  the 
relative  levels  of  participation  at 
different  size  standards;  (3)  the  effect  of 
the  proposed  size  standard  or  other 
alternative  size  standard  on  the 
businesses  within  this  industry;  and  (4) 
the  prospect  of  significant  new  entries 
into  these  businesses  in  response  to  this 
program. 

Compliance  With  Regulatory  Flexibility 
Act,  Executive  Order  12291  and  12612, 
and  the  Paperwork  Reduction  Act 

General 

SBA  considers  that  this  proposed  rule, 
if  promulgated  in  final  form,  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq).  In  addifion, 
this  proposed  rule,  if  promulgated  in 
final  form,  would  constitute  a  major  rule 
for  the  purpose  of  Executive  Order 
12291.  Immediately  below  SBA  has  set 
forth  a  preliminary  regulatory  impact 
analysis  and  an  initial  regulatory 
e'igibihty  analysis  of  this  proposal. 

(1)  Description  of  Entities  to  Which  the 
Rule  Applies 

SBA  estimates  that  336  additional 
firms  out  of  a  total  of  33,000  firms  active 
in  the  computer  service  industries  will 
be  considered  small  as  a  result  of  this 
proposed  rule.  These  firms  would 
become  eligible  to  seek  assistance 
offered  by  SBA  programs,  provided  they 
meet  other  program  requirements  for 
assistance.  The  proposed  size  standards 
would  not  impose  a  regulatory  burden 
because  they  do  not  regulate  or  control 
business  behavior, 

(2)  Description  of  Potential  Benefits  of 
the  Rule 

Firr.is  which  would  be  newly 
considered  small  business  if  the 
proposed  rules  became  final  would  be 
eligible  for  a  variety  of  business 
development,  financial  assistance  and 
procurement  assistance  programs 
offered  by  SBA.  The  benefits  of  the 


business  development  program  help  a 
small  business  to  improve  its 
competitiveness  in  the  market.  While  it 
is  difficult  to  precisely  quantify  the 
benefits  of  this  proposed  rule,  based 
upon  previous  statistics,  estimates  of  the 
beneficial  effect  on  SBA's  financial  and 
procurement  programs  can  be  made. 

During  the  1989  fiscal  year,  there  were 
a  total  of  123  guaranteed  business  loans 
totalling  $29.7  million  made  to  firms  in 
the  computer  services  industries  under 
the  7(a)  Loan  Program.  Since  only 
slightly  more  than  1  percent  of  firms  in 
the  industry  will  become  newly  eligible 
under  the  proposed  $14.5  million  size 
standards,  proportionately  the  number 
of  business  loans  should  increase  by 
about  one  percent,  or  only  by  two  or 
perhaps  three  loans.  Based  on  the 
average  loan  amount  of  $241,000  to  firms 
in  this  industry,  approximately  $500,000 
to  $750,000  more  in  loans  may  be 
guaranteed  to  computer  service  firms  by 
SBA. 

A  greater  impact  is  anticipated  in  the 
Government  contracting  programs  set 
aside  for  small  business.  In  fiscal  year 
1989,  the  Federal  government  purchased 
$4  billion  in  computer  services  of  which 
$1.2  billion  (31  percent)  was  fi'om  small 
business.  Data  derived  from  the  1987 
Census  of  Service  Industries  indicate 
that  firms  ranging  from  $7  milHon  to 
$14.5  million  in  gross  receipts  (the  area 
of  the  size  standard  increase)  account 
for  8  percent  of  computer  service  sales. 
If  the  newly  designated  small  firms  are 
as  successful  in  Federal  contracting  as 
they  are  in  the  industry  in  general,  they 
would  be  awarded  8  percent  of  $4 
billion  in  Federal  computer  services 
contracts,  equal  to  about  $320  million  in 
additional  total  Federal  outlays  to  firms 
defined  as  small  by  the  SBA  This  figiu-e, 
while  significant  and  clearly  meriting 
the  classification  of  the  rule  as  a  major 
rule  requires  some  additional 
clarification  for  proper  perspective. 

Probably  the  greatest  impact  of  most 
size  standard  increases  is  entirely 
passive;  it  involves  the  reclassification 
of  unrestricted  dollar  awards  from 
formerly  nonsmall  firms  to  newly 
defined  small  firms.  SBA  estimates  that 
8  percent  of  sales  revenues  in  the 
computer  services  industries  are 
generated  by  firms  that  would  be  newly 
considered  small  under  the  proposed 
size  standard  of  $14.5  million.  Since  75 
percent  of  Federal  contracting  for 
computer  services  is  presently 
unrestricted,  most  of  the  $320  million 
projected  impact  would  involve  a 
reclassification  of  awarded  unrestricted 
contract  dollars  fit)m  nonsmall  to  small 
firms.  SBA  estimates  that  approximately 
two-thirds  of  the  $320  million  projected 


impact  (or  more  thaA  $200  mil 
would  involve  this  shift  with  j 
additional  $100  milUon  increa 
set-aside  and  8(a)  contracting 

(3)  Description  of  Potential  Cc 
Rule 

The  potential  costs  of  these 
standard  changes  are  expecte 
minimal.  With  respect  to  SBA 
program,  its  lendiiig  authority 
Congress,  and  the  total  dollar 
loaned  or  guaranteed  cannot  ( 
certain  statutory  limits.  Once 
lending  limits  are  enacted,  no 
costs  to  program  administratii 
therefore,  incurred  by  the  new 
small  firms.  The  costs  on  Fedt 
procurement  would  also  be  e> 
be  minimal  for  two  reasons:  F 
competition  between  two  or  n 
firms  must  exist  before  a  cont 
be  set  aside  for  small  busines: 
set-asides  are  expected  to  be 
at  reasonable  prices.  If  compe 
reasonable  pricing  do  not  axis 
proposed  set-asides,  the  proci 
agencies  are  expected  to  issue 
imrestricted  procurement  Thi 
the  form  of  increased  costs  to 
Government  are  not  expected 
significant  In  addition,  the  pn 
size  standards  are  not  expecti 
significant  adverse  effects  on 
competition,  emplojonent  invi 
price,  productivity,  iimovatior 
ability  of  U.S.-based  business^ 
compete  with  foreign-based  b 
in  domestic  or  export  markets 

The  competitive  effects  of  s 
standard  revisions  differ  from 
normally  associated  with  regu 
affecting  key  economic  factori 
the  price  of  goods  and  service 
profits,  growth,  iimovation,  mi 
foreign  trade.  Size  standards  { 
anticipated  to  have  any  appre 
effect  on  any  of  these  factors. 

(4)  Description  of  the  Potentia 
Benefit  to  the  Rule 

From  the  above  discussion, 
believes  that  because  the  poti 
costs  of  this  proposed  rule  are 
the  potential  net  benefits  wou 
approximately  the  potential  bi 
llie  impact  of  the  proposed  si: 
standard,  would,  if  adopted,  b 
concentrated  in  the  Federal  pi 
arena. 

(5)  Description  of  Reasons  Wl 
Action  is  Being  Considered  an 
Objectives  of  Rule 

SBA  has  provided  above  in 
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business  development  program  help  a 
small  business  to  improve  its 
competitiveness  in  the  market.  While  it 
is  difHcult  to  precisely  quantify  the 
benefits  of  this  proposed  rule,  based 
upon  previous  statistics,  estimates  of  the 
beneficial  effect  on  SBA's  financial  and 
procurement  programs  can  be  made. 

During  the  1989  Hscal  year,  there  were 
a  total  of  123  guaranteed  business  loans 
totalling  $29.7  million  made  to  firms  in 
the  computer  services  industries  under 
the  7(a)  Loan  Program.  Since  only 
slightly  more  than  1  percent  of  firms  in 
the  industry  will  become  newly  eligible 
under  the  proposed  $14.5  million  size 
standards,  proportionately  the  number 
of  business  loans  should  increase  by 
about  one  percent,  or  only  by  two  or 
perhaps  three  loans.  Based  on  the 
average  loan  amount  of  $241,000  to  firms 
in  this  industry,  approximately  $500,000 
to  $750,000  more  in  loans  may  be 
guaranteed  to  computer  service  firms  by 
SBA. 

A  greater  impact  is  anticipated  in  the 
Government  contracting  programs  set 
aside  for  small  business.  In  fiscal  year 
1989,  the  Federal  government  purchased 
$4  billion  in  computer  services  of  which 
$1.2  billion  (31  percent)  was  from  small 
business.  Data  derived  from  the  1987 
Census  of  Service  Industries  indicate 
that  firms  ranging  from  $7  milhon  to 
$14.5  million  in  gross  receipts  (the  area 
of  the  size  standard  increase)  account 
for  8  percent  of  computer  service  sales. 
If  the  newly  designated  small  firms  are 
as  successful  in  Federal  contracting  as 
they  are  in  the  industry  in  general,  they 
would  be  awarded  8  percent  of  $4 
billion  in  Federal  computer  services 
contracts,  equal  to  about  $320  million  in 
additional  total  Federal  outlays  to  firms 
defined  as  small  by  the  SBA  This  figure, 
while  significant  and  clearly  meriting 
the  classification  of  the  rule  as  a  major 
rule  requires  some  additional 
clarification  for  proper  perspective. 

Probably  the  greatest  impact  of  most 
size  standard  increases  is  entirely 
passive;  it  involves  the  reclassification 
of  unrestricted  dollar  awards  from 
formerly  nonsmall  firms  to  newly 
defined  small  firms.  SBA  estimates  that 
8  percent  of  sales  revenues  in  the 
computer  services  industries  are 
generated  by  firms  that  would  be  newly 
considered  small  under  the  proposed 
size  standard  of  $14.5  million.  Since  75 
percent  of  Federal  contracting  for 
computer  services  is  presently 
unrestricted,  most  of  the  $320  million 
projected  impact  would  involve  a 
reclassification  of  awarded  unrestricted 
contract  dollars  fit)m  nonsmall  to  small 
firms.  SBA  estimates  that  approximately 
two-thirds  of  the  $320  million  projected 


impact  (or  more  thaA  $200  million] 

would  involve  this  shift  with  perhaps  an 
additional  $100  million  increase  in  total 
set-aside  and  8(a)  contracting. 

(3)  Description  of  Potential  Costs  of  the 
Rule 

The  potential  costs  of  these  size 
standard  changes  are  expected  to  be 
minimal.  With  respect  to  SBA's  loan 
program,  its  lendiiig  authority  is  fixed  by 
Congress,  and  the  total  dollar  amounts 
loaned  or  guaranteed  cannot  exceed 
certain  statutory  Umits.  Once  these 
lending  limits  are  enacted,  no  additional 
costs  to  program  administration  is, 
therefore,  incurred  by  the  newly  eligible 
small  firms.  The  costs  on  Federal 
procurement  would  also  be  expected  to 
be  minimal  for  two  reasons:  First, 
competition  between  two  or  more  small 
firms  must  exist  before  a  contract  may 
be  set  aside  for  small  business.  Second, 
set-asides  are  expected  to  be  awarded 
at  reasonable  prices.  If  competition  and 
reasonable  pricing  do  not  exist  on  the 
proposed  set-asides,  the  procuring 
agencies  are  expected  to  issue 
unrestricted  procurement  Thus  losses  in 
the  form  of  increased  costs  to  the 
Government  are  not  expected  to  be 
significant  In  addition,  the  proposed 
size  standards  are  not  expected  to  have 
significant  adverse  effects  on 
competition,  employment  investment 
price,  productivity,  innovation,  or  on  the 
ability  of  U.S.-based  businesses  to 
compete  with  foreign-based  businesses 
in  domestic  or  export  markets. 

The  competitive  ejects  of  size 
standard  revisions  differ  from  those 
normally  associated  with  regulations 
affecting  key  economic  factors  such  as 
the  price  of  goods  and  services,  costs 
profits,  growth,  irmovation.  mergers,  and 
foreign  trade.  Size  standards  are  not 
anticipated  to  have  any  appreciable 
effect  on  any  of  these  factors. 

(4)  Description  of  the  Potential  Net 
Benefit  to  the  Rule 

From  the  above  discussion,  SBA 
believes  that  because  the  potential 
costs  of  this  proposed  rule  are  minimal, 
the  potential  net  benefits  would  equally 
approximately  the  potential  benefits. 
The  impact  of  the  proposed  size 
standard,  would,  if  adopted,  be 
concentrated  In  the  Federal  procurement 
arena. 

(5)  Description  of  Reasons  Why  This 
Action  is  Being  Considered  and 
Objectives  of  Rule 

SBA  has  provided  above  in  the 


supplementary  information  a  description 
of  the  reasons  why  this  action  is  being 
considered  and  a  statement  of  the 
reasons  for  and  objectives  of  this 
proposal. 

(6)  Legal  Basis  for  Proposed  Rules 

The  legal  basis  for  the  proposal  is 
sections  3(a]  and  5(b)  of  the  Small 
Business  Act  15  U.S.C.  632(a)  and 
634(b).  and  Public  Law  10O-656. 102  Stat 
3853  (1988). 

(7)  Federal  Rules 

There  are  no  Federal  rules  which 
duplicate,  overlap  or  confiict  with  this 
final  rule.  SBA  has  statutorily  been 
given  exclusive  jurisdiction  in 
establishing  size  standards. 

(8)  Significant  Alternatives  to  Proposed 
Rule 

The  proposed  changes  set  forth  in  this 
rule  from  the  current  size  standard 
attempt  to  establish  the  most 
appropriate  defmition  of  small 
businesses  eligible  for  SBA's  assistance 
programs.  There  are  no  significant 
alternatives  to  defining  a  small  business 
other  than  developing  an  alternative 
size  standard,  as  discussed  in  the 
supplementary  information. 

SBA  certifies  that  this  rule  will  not 
have  federalisms  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612.  SBA 
certifies  that  this  proposed  rule,  if 
promulgated  in  final  will  not  add  any 
new  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  chapter 
35. 

List  of  Subjects  b  13  CFR  Part  121 

Government  procurement 
Government  property.  Grant  programs — 
business.  Loan  programs — business, 
small  business. 

Accordingly,  part  121  of  13  CFR  is 
proposed  to  be  amended  as  follows:  - 

PART  121-(AMENDED] 

(1)  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sections  3(a)  and  5(b)(e)  of  the 
Small  Business  Act  15  U.S.C  632(a)  and  634 
(b)(6]  and  Public  Law  100-656. 102  sUt.  3853 
(1988). 

§121^1    [Anwnded] 

(2)  In  1 121.610  for  Major  Group  73,  SIC 


codes  7371-7397,  are  proposed  to  be  revised 
to  read  as  follows  (EITHER  a  receipts  size 
standard  or  employee  size  standard  pursuant 
to  one  of  the  following  alternatives): 

{121,601    (AMENDED] 


Alternative  1 


StC  r-htm 

SICOoil* 

10  1967. 

notuawtm 

Deacnption  (N.EC.-Nol 

Sba' 

Ela««vher«  Ciassited 

1972) 

7371* 

$14.5 

SwtoM. 

7372 

14.5 

7373*  ,    ,  J 

Orvnoular  MaoralMl  9wm> 
tHraOMiga 

14.5 

7374 

Data  Proceaslng  and  Prap- 

aration  Proceaaino  Sarvtoa. 

143 

7375* 

Irrtormaton  RaMaval  Saiv- 
ic«t. 

14.5 

7376* 

Computar   FacHttat   M«v 

agament  Servtcw. 

143 

7377* 

Computer  Rental  and 
Leasing. 

14.5 

7378* 

and  Rep*. 

14.5 

7379 

Computar  Related  Sarv- 
Icaa,  N.E.C. 

14.5 

■Size  standards  In  numtMr  o4  amptoyaas  or  ml- 
Nons  of  dollars. 


Alternative  2 


SIC(*-Naw 

SIC  Coda 

in1987. 

not  used  in 

Daaoiption  (N.E.C.-Nol 

Size' 

Elaao^wro  Classifiad 

1972) 

7371* 

$150 

Safvicaa. 

150 
150 

7373* 

Computar  Integrated  Sy»- 

tania  Design. 

7374 

Data  Piocasamg  ttni  PrafK 

150 

7375*.... 

Information  natriaval  S«v- 

IC8S. 

150 

7376* 

Computer   Facilities  Man- 

150 

agement  Sarvicaa. 

7377* „... 

Computar  Rental  and 
Lamtng. 

150 

7378* 

Compulsr  Mamtenanca 
and  Repair 

150 

7379 

Computer  Related  Serv- 
ioaa,N.EC. 

150 

■  Size  standards  In  number  of  amptoyaas  or  ml- 
bons  o4  dollars. 


Dated:  June  2a  1991. 
Patricia  Saiki. 

Administrator,  US.  Small  Business 
Administration. 

(PR  Doc.  91-19077  Filed  8-12-91;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Fe<ferai  Energy  ReQutotofy 
Commlsston 

18  CFR  Part  284 
[Docket  Na  RM91-1 1-000] 

Pipeline  Service  Obligations  and 
Revisions  to  Regulations  Governing 
Self-Implementing  Transportation 

July  31. 1991. 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Ck>mmission  is  proposing 
changes  to  its  regulations  to  restructure 
both  the  sales  and  transportation 
services  provided  by  interstate  natural 
gas  pipelines.  The  proposed  changes  are 
intended  to  ensure  that  transportation 
service  offered  by  pipelines  is 
comparable  in  quality  for  all  gas 
supplies,  whether  the  customer 
purchases  the  gas  from  the  pipeline  or 
from  another  supplier.  This  should 
maximize  the  consumer  benefits  of  the 
competitive  wellhead  gas  market  by 
allowing  buyers  of  natural  gas  to  reach 
as  many  sellers  as  possible,  thereby 
ensuring  that  the  most  efficient  and 
beneficial  transactions  take  place. 
DATES:  Comments  are  due  on  or  before 
September  30, 1991.  Reply  comments  are 
due  on  or  before  October  30, 1991. 
ADDRESSES:  An  original  and  14  copies  of 
the  written  comments  on  this  proposed 
rule  must  be  filed  in  Docket  No.  R\f91- 
11-OOa  All  Qlings  should  refer  to  Docket 
No.  RM91-11-000  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  A.  Braunstein,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
20428,  (202)  208-2114. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308,  941  North  Capitol  Street.  NE., 
Washington,  DC  20426. 

The  Conunission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 


access  CIPS,  set  3fTnir  communications 
software  to  use  ^30, 1200,  or  2400  band, 
full  duplex,  no  parity.  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  notice  of 
proposed  rulemaking  will  be  available 
on  CIPS  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3308, 
941  North  Capitol  Street,  NE.. 
Washington,  DC  20428. 

I.  Introduction 

On  May  10, 1991,  the  Federal  Energy 
Regulatory  Conmiission  (Commission) 
held  a  public  conference  which  afforded 
members  of  the  natural  gas  industry  an 
opportunity  to  discuss  with  the 
Commission  the  role  of  interstate 
natural  gas  pipelines  in  today's  natural 
gas  markets.  In  addition,  in  connection 
with  the  conference,  the  Commission 
received  over  ninety  written  comments 
from  entities  representing  all  segments 
of  the  natural  gas  industry.  Those 
comments  addressed  a  wide  variety  of 
topics  in  response  to  the  Commission 
staff  paper  attached  to  the  Notice  of 
Public  Conference.' 

The  written  and  oral  comments,  the 
Commission's  own  experience  since  the 
implementation  of  open  access 
transportation  in  1985,*  and  the  passage 
of  the  Natural  Gas  Wellhead  Decontrol 
Act  of  1989  '  to  eliminate  price  controls 
on  wellhead  and  field  sales  of  natural 
gas  have  led  the  Commission  to 
conclude  that  the  structure  of  interstate 
pipeline  sales  services  may  no  longer  be 
well  suited  to  the  present  economic 
environment  of  the  natural  gas  industry. 
In  addition,  the  Commission  believes 
that  it  is  necessary  to  take  action  to 
improve  the  competitive  structure  of  the 


'  The  conference  notica  wst  issued  in  three 
dockets:  h  Re  Pipeiiiie  Service  Obligations. 
Reviaioos  to  Regulations  Governing  Self- 
Implementing  Transportation  Under  Part  2S4  of  the 
Commission's  Regulations.  Revisions  to  the 
Purchased  Gas  Adtaatment  Regulatioiia,  Docket 
Nos.  RM91-ll-a00,  RMSl-S-OOa  and  R.MeO-15-OOa 
respectively.  58  F.R.  15.532  (April  17. 1991).  The 
Conunission  is  issuing  this  Notice  of  Proposed 
Rulemaking  only  in  Dockef  No.  RPSl-ll^Ooa  Docket 
No.  RM91-3-000  is  terminated. 

'  Regulation  ol  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol.  50  F.R.  42.408  (Oct.  18, 
1965).  FERC  Stats.  «  Regs.  [Regulations  Preambles 
1982-19851 1  30.665  (1985),  vacated  and  remanded. 
Associated  Gas  Distribators  v.  FERC.  824  F.2d  981 
(D.C  Cir.  1987).  readopted  on  an  interim  basis, 
Order  No.  500.  52  FJt  3(U34  (Aug.  14. 1987),  IH 
FERC  Slats,  k  Regs.  \  30.762  (1987).  remanded, 
American  Gas  Association  v.  FERC.  888  F.2d  136 
(D.C  Cir.  1989),  readopted.  Order  Na  50O-H.  S4  F.*. 
52,344  (Dec.  21. 1989).  Ill  FERC  Slats,  ft  Regs. 
I  30.8«7  tVSmH.  reb'g  granted  in  pert  and  denied  in 
part.  Order  No.  500-1.  55  Fed.  Reg.  6605  (Feb.  28. 
1990),  in  FERC  Stats.  <r  Regs.  \  30.880  (1990).  affd  in 
port  and  remanded  in  part,  American  Gas 
Association  v.  FERC  912  F.2d  1496  (D.C.  Cir.  1990). 

•  Pub.  L  No.  101-6a  103  Stat.  157  (1988), 


pipeline  industry  to  maximize  the 
consumer  benefits  of  the  competitive 
wellhead  gas  market.  This  will  be 
accomplished  by  amending  the 
Commission's  open  access 
transportation  regulations.  The  goal, 
simply  put,  is  to  recognize  the  current 
characteristics  of  the  natural  gas 
industry — which  is  now  dominated  by 
pipeline  transportation,  oot  by 
traditional  merchant  service — and  to 
create  a  regulatory  framework  that  will 
accommodate  the  meeting  of  as  many 
gas  sellers  and  gas  buyers  as  possible. 

For  these  reasons,  the  Commission 
proposes  to  amend  and  adopt 
regulations  governing  interstate 
pipelines  that  perform  self- 
implementing,  open  access 
transportation  under  either  the  Natural 
Gas  Act  *  or  the  Natural  Gas  Policy  Act 
of  1978."  Among  other  features,  the 
Conunission  proposes  generally  to 
require  pipelines  to  eliminate  their 
bundled  city  gate  sales  services  by 
unbundling  [i.e.,  separating)  their  sales 
services  fi^m  their  transportation 
services.  This  imbimdling  of  services,  if 
adopted,  would  affect  significantly  the 
way  that  pipelines  sell  natural  gas  and 
would  require  a  major  restructuring  of 
the  pipeline/firm  customer  relationship. 

In  addition,  in  connection  with  the 
restructuring  of  pipeline  services,  it  is 
necessary  to  take  action  to  ensiue  that 
pipelines  and  their  customers  know 
what  will  happen  to  their  contractual 
sales  and  transportation  arrangements 
upon  expiration  of  their  contracts.  Only 
with  this  knowledge  will  the  pipelines 
and  their  customers  be  able  to  enter  into 
meaningful  discussions  in  order  to 
restructure  their  service  relationships  io 
light  of  the  Final  Rule  adopted  by  the 
Commission.  Hence,  the  Commission 
proposes  in  part  VI:  of  this  Notice  of 
Proposed  Rulemaking  (NOPR)  to  revise 
§  284.221(d)  of  the  Commission's 
regulations  in  further  response  to  the 
remand  of  the  U.S.  Court  of  Appeals  iat 
the  District  of  Columbia  Circuit  in 
American  Gas  Association  v.  FERC,  912 
F.2d  1496  (D.C.  Cir.  1990)  ("/lCi4-J7").« 
and  to  take  other  action  with  respect  to 
issues  concerning  pregranted 
abandonment. 

The  Commission  also  proposes  to 
adopt  several  rules  to  ensure  that  a 
pipeline  subject  to  part  284  of  the 
Commission's  regulations  provides 


♦  Section  7. 15  VS.C.  TlTf  (1988). 

•  Section  311.  U.S.C.  3371  (19ee). 

*  As  discussed  below,  on  February  13.  lasi.  the 
Commission's  initial  response  to  the  ACA  n  remand 
was  to  issue  an  order  staying  in  pari  Section 
284.221(d).  Regulation  of  Natural  Gas  Pipelines 
After  Partial  Wellhead  Decontrol.  56  F.R.  8962  (Feb. 
21, 1991);  III  FERC  Slats,  ft  Regs.  1 90,915  (Feb.  13. 
1991)  (Order  No.  S00-|). 


comparable  transportation  ser 
respect  to  all  gas  supplies,  whi 
purchased  from  the  pipeline  ot 
other  merchants,''  The  propose 
regulations  would  apply  to  all 
pipelines  providing  transporta 
services  under  part  284,  indepc 
their  gas  pricing  mechanism  fo 
sales  services."  The  proposed 
regulations  would  not  apply  to 
pipelines.  1 1 

The  restructuring  of  pipeline 
required  by  the  Final  Rule  will 
simple  matter.  Among  other  th 
restructuring  will  require  the  r 
of  current  bundled  sales  servic 
imbundled  sales  and  transport 
services  in  the  context  of  the 
requirements  of  the  Final  Rule 
after  issuance  of  the  Final  Ruli 
Commission  will  institute  rest 
proceedings  for  each  pipeline, 
new  docket  number,  for  use  as 
within  which  the  issue  of  how 
pipeline  is  to  comply  with  the '. 
can  be  decided.  In  addition,  in 
Rule,  the  Commission  will  dire 
pipelines  to  initiate  discussion 
their  customers,  other  shippen 
producers,  marketers,  end-use: 
other  interested  participants  a 
terms  and  conditions  of  new  si 
the  context  of  the  restructurinj 
proceedings.  These  discussion 
initiated  no  later  than  30  days 
effective  date  of  a  Final  Rule  i 
proceeding.  The  Commission  % 
encourage  all  participants  to  e 
voluntary  settlements  to  imple 
expeditiously  the  Final  Rule.  T 
of  these  restructuring  discussii 
be  completed  in  time  for  the  pi 
file  on  or  before  the  date  set  fc 
filing  schedule  for  implementii 
Final  Rule  set  forth  below  in  p 
8  284.8{f)(4)(i).  Pipelines  will  fi 
tariff  sheets  on  a  staggered  ba 
beginning  October  1, 1992,  as  < 
below.  Anyone  who  does  not  i 
in  the  restructuring  proceedin| 
discussions  will  be  precluded 

'  11  CFR  part  284  (1991).  Unless  othe 
indicited.  all  references  to  firm  and  int 
traiuportatioa  service  and  to  flnn  and 
shippers  are  to  firm  and  interruptible  ti 
•ervlca  provided  under  part  284  of  the  ( 
regulations  and  to  firm  and  inlerruptibi 
receiving  firm  or  interruptible  transpor 
under  part  284  of  the  Commission's  reg 

*  The  Commission  is  not  proposing  h 
the  purchased  gas  sdjustmeni  (PGA)  re 
This  is  because  the  proposals  set  forth 
of  Proposed  Rulemaking,  if  sdopted.  nu 
unnecessary  to  revise  the  PGA  regulati 
respect  to  Account  No.  858  (transmissii 
compression  by  others)  or  standby  cha 
discussed  in  the  Commission  staff  pap< 
The  Commlssioa  requests  comments  oi 
this  assumpUon — that  the  changes  ben 
Deed  to  amend  the  PGA  regulations — li 
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pipeline  industry  to  maximize  the 
consumer  benefits  of  the  competitive 
wellhead  gas  market.  This  will  be 
accomplished  by  amending  the 
Commission's  open  access 
transportation  regulations.  The  goal, 
simply  put,  is  to  recognize  the  current 
characteristics  of  the  natural  gas 
industry — which  is  now  dominated  by 
pipeline  transportation.  QOt  by 
traditional  merchant  service — and  to 
create  a  regulatory  framework  that  will 
accommodate  the  meeting  of  as  many 
gas  sellers  and  gas  buyers  as  possible. 

For  these  reasons,  the  Commission 
proposes  to  aimend  and  adopt 
regulations  governing  interstate 
pipelines  that  perform  self- 
implementing,  open  access 
transportation  under  either  the  Natural 
Gas  Act  *  or  the  Natural  Gas  Policy  Act 
of  1978."  Among  other  features,  the 
Commission  proposes  generally  to 
require  pipelines  to  eliminate  their 
bundled  city  gate  sales  services  by 
unbundling  [i.e.,  separating]  their  sales 
services  from  their  transportation 
services.  This  unbimdling  of  services,  if 
adopted,  would  affect  significantly  the 
way  that  pipelines  sell  natural  gas  and 
would  require  a  major  restructuring  of 
the  pipeline/firm  customer  relationship. 

In  addition,  in  connection  with  the 
restructuring  of  pipeline  services,  it  is 
necessary  to  take  action  to  ensure  that 
pipelines  and  their  customers  know 
what  will  happen  to  their  contractual 
sales  and  transportation  arrangements 
upon  expiration  of  their  contracts.  Only 
with  this  knowledge  will  the  pipelines 
and  their  customers  be  able  to  enter  into 
meaningful  discussions  in  order  to 
restructure  their  service  relationships  io 
light  of  the  Final  Rule  adopted  by  the 
Commission.  Hence,  the  Commission 
proposes  in  part  VI:  of  this  Notice  of 
Proposed  Rulemaking  (NOPR)  to  revise 
9  284.221(d)  of  the  Commission's 
regulations  in  further  response  to  the 
remand  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  in 
American  Gas  Association  v.  FERC,  912 
F.2d  1496  (D.C.  Cir.  1990]  ["AGA-ir']* 
and  to  take  other  action  with  respect  to 
issues  concerning  pregranted 
abandonment. 

The  Commission  also  proposes  to 
adopt  several  rules  to  ensure  that  a 
pipeline  subject  to  part  284  of  the 
Commission's  regulations  provides 


♦  Section  7. 15  VS.C.  mi  (1988). 

•  Section  311.  U.S.C.  3371  (1988). 

*  As  discuMed  below,  on  Febnuiy  13. 1991.  the 
Commission's  initial  response  to  the  ACA  n  remand 
was  to  issue  an  order  staying  in  pari  Section 
284.221(d).  Regulation  of  Natural  Gas  Pipelines 
After  Partial  Wellhead  Decontrol.  56  F.R.  6962  (Feb. 
21. 1991);  in  FERC  Stats.  A  Regs.  1  3a91S  (Feb.  13. 
1991)  (Order  No.  500-)). 


comparable  transportation  services  with 
respect  to  all  gas  supplies,  whether 
purchased  from  the  pipeline  or  from 
other  merchants.''  The  proposed 
regulations  would  apply  to  all  interstate 
pipelines  providing  transportation 
services  under  part  284,  independent  of 
their  gas  pricing  mechanism  for  their 
sales  services.*  The  proposed 
regulations  would  not  apply  to  intrastate 
pipelines. 

The  restructuring  of  pipeline  services 
required  by  the  Final  Rule  will  not  be  a 
simple  matter.  Among  other  things,  this 
restructuring  will  require  the  reworking 
of  current  bundled  sales  services  into 
imbundled  sales  and  transportation 
services  in  the  context  of  the 
requirements  of  the  Final  Rule.  Shortly 
after  Issuance  of  the  Final  Rule,  the 
Commission  will  institute  restructuring 
proceedings  for  each  pipeline,  with  a 
new  docket  number,  for  use  as  the  forum 
within  which  the  issue  of  how  the 
pipeline  is  to  comply  with  the  Final  Rule 
can  be  decided.  In  addition,  in  the  Final 
Rule,  the  Commission  will  direct  the 
pipelines  to  initiate  discussions  with 
their  customers,  other  shippers, 
producers,  marketers,  end-users,  and 
other  interested  participants  about  the 
terms  and  conditions  of  new  services  in 
the  context  of  the  restructuring 
proceedings.  These  discussions  must  be 
initiated  no  later  than  30  days  after  the 
effective  date  of  a  Final  Rule  in  this 
proceeding.  The  Commission  will 
encourage  all  participants  to  enter  into 
voluntary  settlements  to  implement 
expeditiously  the  Final  Rule.  The  results 
of  these  restructuring  discussions  must 
be  completed  in  time  for  the  pipeline  to 
file  on  or  before  the  date  set  forth  in  the 
niing  schedule  for  implementing  the 
Final  Rule  set  forth  below  in  proposed 
9  284.8(f)(4)(i).  Pipelines  will  file  their 
tariff  sheets  on  a  staggered  basis 
beginning  October  1, 1992,  as  discussed 
below.  Anyone  who  does  not  intervene 
in  the  restructuring  proceeding 
discussions  will  be  precluded  from 


*  11 CFR  part  284  (1991).  Unless  otherwise 
indicdted.  all  references  to  firm  and  Interruptible 
transportation  service  and  to  fmn  and  interruptible 
shippers  are  to  firm  and  interruptible  transportation 
service  provided  under  part  284  of  the  Commission's 
regulations  and  to  firm  and  interruptible  shippen 
receiving  firm  or  interruptible  transportation  service 
under  part  284  of  the  Commission's  regulations.   ' 

*  The  Commission  Is  not  proposing  here  to  amend 
the  purchased  gas  adjustment  (PGA)  regulation*. 
This  is  because  the  proposals  set  forth  In  this  Notice 
of  Proposed  Rulemaking,  if  adopted,  make  It 
unnecessary  to  revise  the  PGA  regulations  with 
respect  to  Account  No.  858  (transmission  and 
compression  by  others)  or  standby  charges  as 
discusaed  in  the  Commission  staff  paper,  supra  n.1. 
The  Commission  requests  comments  on  whether 
this  assumption — that  the  changes  here  moot  the 
need  to  amend  the  PGA  regulations—is  correct 


intervening  in  the  filing  phase  of  the 
restructuring  proceeding.* 

IL  Public  Reporting  Requirements 

The  Commission  estimates  the  public 
reporting  burden  for  the  collection  of 
information  In  the  proposed  rule  to 
average  4,810  hours  per  response.  Ilie 
total  reporting  burden  associated  with 
the  proposed  rule  is  estimated  to  be 
408,850  hours.  The  estimate  Includes 
time  for  reviewing  the  requirements 
proposed  by  this  NOPR,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collegtion 
of  iniformation  and  filing  this 
information  with  the  Commission. 
Interested  persons  may  send  comments 
regarding  this  burden  estimate  or  other 
aspects  of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
Street  NK,  Washington.  DC  20428 
(AttenUon:  Michael  Miller,  (202)  208- 
1415);  and  to  the  Office  of  Management 
and  Budget,  Washington.  DC  20503 
(Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission). 

m.  Background 

The  natural  gas  industry  has  changed 
significantly  since  the  passage  of  the 
Natural  Gas  Act  (NGA)  in  1938. »» 
Congress  adopted  the  NGA  because  it 
"considered  that  the  natural  gas 
industry  was  heavily  concentrated  and 
that  monopolistic  forces  were  distorting 
the  maricet  price  for  natural  gas."  '  * 
Congress'  "primary  aim  *  •  *  was  to 
protect  consumers  against  exploitation 
at  the  hands  of  natural  gas 
companies"  **  to  ensure  consumers 
"access  to  an  adequate  supply  of  gas  at 
a  reasonable  price."  *' 

Three  significant,  interrelated  changes 
have  occurred  in  the  natural  gas 
industry  in  recent  years. 

First,  in  1978,  Congress  enacted  the 
Natural  Gas  Policy  Act>«  The  NGPA 
began  the  process  of  decontrolling 
wellhead  prices  of  natural  gas.  Equally 
important,  with  passage  of  Section  311  it 
began  to  break  down  historic  barriers 
between  the  intrastate  and  interstate 
markets  for  natural  gas.  Section  601  also 
removed  much  of  the  nation's  natural 


*  See  also  part  XI  on  Implementation. 

>»15UAa717(1988). 

>  ■  FPC  V.  Texaco  Inc.  417  U.&  38a  397-«8  (1S74). 
-     '•FPC  V.Hope  Natural  Cm  Ca.  320  US.  Sei.  810 
[1944). 

>•  Te)as  Power  Corp.  v.  FERC  908  F.2d  888, 1003 
(D.C  Cir.  1980). 

>«  15  U.S.C  3301  (1988). 


gas  supplies  fromthe  Commission's 
regulatory  jurisdiction  upon  decontrol.'* 

Second,  in  1985,  the  Commission 
adopted  Order  No.  436  '*  to  institute 
open  access  transportation  in 
fiirtherance  of  the  NGPA's  purpose  to 
permit  a  competitive  wellhead  market 
where  market  forces  play  a  "more 
significant  role  in  determining  the 
supply,  the  demand,  and  the  price  of 
natural  gas."  '^  As  a  result  of  Order  No. 
436,  the  role  of  pipelines  changed  from 
primarily  a  merchant  of  natural  gas  in 
the  distribution  area  to  both  a  merchant 
of  nat\u-al  gas  and  a  transporter  of 
natural  gas,  owned  by  others,  on  a 
nondiscriminatory  basis.'*  Indeed, 
pipeline  transportation  now  accounts  for 
about  80  percent  of  total  interstate 
pipeline  throughput.  »•  This  reverses  the 
historical  function  of  pipleines,  which, 
prior  to  Order  No.  436  acted  primarily  as 
gas  merchants.  Today,  gas  transported 
on  behalf  of  non-pipeline  shippers  plays 
a  major  role  in  providing  service  to 
customers,  including  base  load  service 
during  the  winter  heating  season.  Thus, 
the  Commission  must  recognize  this 
service  transformation  and  take  steps  to 
ensure  that  its  regulations  and  policies 
reflect  current  market  realities. 

Third,  Congress  enacted  the  Natural 
Gas  Wellhead  Decontrol  Act  of  1989,  «*» 
"to  repeal  all  remaining  price  controls 
on  wellhead  or  'field'  sales  of  natural 
gas."  •'  The  House  Committee  Report 
described  the  importance  of  the 
Commission's  open  access 
transportation  as  follows: 

The  Committee  stresses  that  these  new 
rules,  and  especially  the  wide  adoption  of 
blanket  certificates  for  non-discriininatory 
open  access  interstate  transportation  of  non- 
pipeline  gas.  are  essential  to  its  decision  to 
complete  the  decontrol  process.  All  sellers 
must  be  able  to  reasonably  reach  the  highest- 
bidding  buyer  in  an  increasingly  national 
market  All  buyers  must  be  free  to  reach  the 


■•  See  Pennzoil  Ca  v.  FERC  84S  F.  2d  38a  380- 

383  (5th  Cir.  1981).  cert  (kn,  454  VS  1145  (1982). 
See  also  ID  FERC  Suts.  t  Regs.  \  30887  at  p.  31337 
(1989). 

**  Stt  tLZ.  fupra. 

"  TranKontinental  Gas  Pipe  Line  Corp.  v.  State 
Oil  and  Cat  Board  ofMiu„  474  U.S.  408. 422  (1988). 
As  disctissed  below.  Congress  reafTirmed  this  policy 
by  enacting  the  Natural  Gas  Wellhead  Decontrol 
Act  in  1989.  Pub.  L  Na  101-aa  103  SUL  157  (1989). 

'*  18  CFR  284  J(b)  and  284  J(b)  (1981). 

>•  EIA/Nahiral  Gas  Monthly  ()une.  1991):  DOE/ 
EIA— O130  (91/106).  From:  Table  15.  Natural  and 
Other  Gas  Produced  and  Purchased  by  Msjor 
Interstate  Natural  Gas  Pipeline  Companies  (around 
80  percent  transportation);  Interstate  Natural  Gas 
Association  of  America,  Issue  Analysis:  Caniags 
Through  1990  (July  1991).  From:  Tabia  A-1,  Carriage 
for  Distributor*.  End-Users,  and  MaifceMn  and 
Sales  Summary  (79  percent  tranaportalioo). 

»•  Pub.  L  Na  lOl-Sa  108  SUL  157  (1988). 

■'  HJL  Rep.  Na  29. 101st  Cong.,  lat  Seas.,  at  p.  2 
(1988).  ^ 
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lowest-aelling  producer,  tod  obtain  sbipment 
at  ita  gas  to  them  oa  even  tenna  «vith  otber 

supplies. 

Both  the  FERC  and  the  courts  are  strongty 
urged  to  retain  and  improve  this  competitive 
structure  in  order  to  maximize  the  benefits  of 
decootroL  ** 

This  iegisladon.  relying  on  Order  No. 
436,  effectively  changes  the 
Commission's  mission  under  the  ^JGA. 
The  Commission  must  still  protect  the 
corsumers  of  natxiral  gas  from  the 
exercise  of  monopoly  power  by 
pipelines.  However,  in  light  of  the 
decontrolled  gas  commodity  market  and 
the  dominance  of  transportation 
services,  the  Commission  must  regulate 
pipelines  in  a  manner  that  promotes 
competition  in  light  of  market  realities. 
The  Commission  must  regulate  pipeHnes 
as  merchants  and  as  open  access 
transporters  in  ways  Uiat  achieve  the 
goal  of  a  national  gas  market  where  a 
buyer  can  reach  many  sellers,  by 
meaningful  access  to  the  pipeline 
transportation  grid.  In  the  Commission's 
judgment  this  will  ensure  that  the  most 
efficient  and  beneficial  transactions 
take  place.  This  will  facilitate  deals 
where  the  seller  can  meet  the  buyer  that 
best  meets  the  needs  of  the  seller,  and 
conversely,  where  the  buyer  can  meet 
the  seller  that  best  meets  the  needs  of 
the  buyer.  For  in  the  final  analysis,  the 
competitive  marketplace — not  the 
Commisskin's  regulations — should  be 
the  primary  incentive  that  determines 
which  transactions  take  place  between 
willing  buyers  and  sellers.  Regulation 
which  biases  these  decisions  on  a  non- 
market  basis  must  be  eliminated. 

IV.  Future  Structure  of  die  Pipeliae 
Merchant  Service 

The  threshold  issue  before  the 
Commission  is  the  appropriate  future 
structure  of  the  pipeline  when  it 
performs  a  merchant  service.  At  present 
most  pipelines  still  provide  some  level 
of  traditional  bundled,  city  gate,  sales 
services.  In  addition,  the  pipelines  are 
transporting  gas  sold  by  others  which 
may  compete  with  the  pipeline's  own 
sales.  As  noted  earlier,  the  historical 
mix  of  sales  to  transportation  has  been 
reversed.  Based  upon  experience  to 
date,  the  Commission  finds  that  owing 
to  different  regulatory  treatment 
between  pipeUne  sales  and  third  party 
sales  and  transportation,  competition 
between  pipelines  and  other  gas 
merchants  is  not  occurring  on  an  equal 
basis. 

The  first  problem  is  that  open  access 
shippers  are  not  receiving  transportaticni 
services  comparable  hi  quality  to  the 
transportation  services  embedded 


within  a  pipeline's  bundled,  city  gate, 
sales  services.  For  example,  on  many 
pipelines,  shippers  have  no  right  to 
contract  storage  on  an  open  access 
basil.*'  This  limits  their  ability  to 
aggregate  supplies  for  future  use  and 
therefore  provides  an  advantage  to  the 
pipeline  as  merchant  where  it  has 
access  to  and  control  of  storage.  This 
impedes  the  implementation  of  the  goal 
that  a  purchaser  of  gas  supplies  should 
make  its  purchasing  decision  without 
regard  to  the  identity  of  the  seller. 

Achieving  comparability  raises  more 
than  tactical  complexities  in  securing 
comparability  between  bundled  sales 
services  and  open  access  transportation 
services.  The  comparability  problem 
raises  the  question  of  the  appropriate 
structure  of  the  pipelines'  merchant 
services.  In  their  present  merchant 
capacity,  pipelines  ofTer  sales  services 
that  differ  from  those  of  their 
competitors  (producers  and  marketers 
and  brokers).  The  pipeline  offers 
regulated  sales  services  that  include 
transportation.  Producers  and  marketers 
offer  unregulated  sales  services  that 
often  do  not  include  transportation. 
Indeed,  producers  and  marketers  do  not 
have  direct  access  to  contract  for  firm 
transportation  capacity  in  most  markets. 
They  must  instead  rely  on  another 
enbty's  control  over  capacity — such  as 
the  LDC — to  gain  access  to  firm 
capacity.  This  difference  in  the  nature  of 
pipeline  and  producer/marketer/broker 
sales  services  is  a  structural  difference 
which  not  only  raises  complex 
comparability  problems,  but  also 
prevents  regulated  pipelines  and  their 
unregulated  merchant  competitors  from 
competing  on  a  head  to  head,  level, 
basis. 

There  are,  therefore,  two  mam 
problems  as  •  result  of  the  aurent 
regulatory  and  structural  regime.  The 
first  is  that  of  comparability.  The 
Commission  must  adopt  measures  so 
that  the  gas  sellers  and  purchasers  can 
sell  and  purchase  third  party  gas 
supplies  and  use  open  access 
transportation  on  a  meaningful  and 
timely  basis,  in  the  same  manner  as  a 
pipeline's  bundled,  city  gate,  sales 
service. 

The  second  is  that  on  many  systems, 
pipelines  and  the  unregulated 
competitors  are  not  selling  dxe  same 
product.  The  pipelines  are  selling  a 
regulated  btmdled  sales  and 
transportation  service.  Their 
competitors  are  generally  selling 
decontrolled  gas  only. 


»» Id  at  p.  t. 


^*  Th*  Omiraission  hat  not  requiieti  open  access 
to  storage  on  a  contract  basis.  Order  No.  OB,  $upra 
n.2  at  p.  31.507. 


Based  upon  diis  analysis,  the 
Commission  finds  that  the  present 
structure  of  the  remaining  pipeline 
merchant  service  (i.e.,  bundled  city  gate 
sales  service)  may  be  anticompetitive 
and  inhibits  full  realization  of  an 
efficiently-operating  national  wellhead 
market  Hence,  it  is  appropriate  to 
restructiu-e  the  regulations  govemhig  the 
pipelines'  remaining  sales  services  by 
requiring  that  pipeline  sales  be 
separated  [i.e.,  unbtindled)  from 
transportation,  consistent  with 
reliability  and  operational  concerns.  The 
extent  to  which  unbundling  should  be 
mandated,  as  proposed  below,  and 
therefore  the  future  role  of  the 
traditional  pipeline  merchant  service,  is 
one  of  the  main  issues  on  which  the 
Commission  requests  comments. 

V.  Proposed  Action  hi  a  Nutshell 

The  Commission  proposes  to  adopt 
several  rules  in  order  to  further 
competition  for  natural  gas  at  the 
wellhead.  Ffrst.  a  new  Subpart  J  would 
be  added  to  part  284  of  the 
Conunission's  regulations.  Subpart  ) 
would  issue  by  rule  a  blanket  sales 
certificate  to  all  interstate  pipelines 
offering  transportation  service 
certificated  under  S  284.221  of  the 
Commission's  regulations.  Those 
pipelines  that  choose  to  sell  gas  would 
be  required  to  do  so  on  an  unbundled 
basis.  This  would  be  subject  to  one 
exception  under  which  a  pipeline  may 
continue  bundled  city  gate  firm  sales 
service  for  certain,  generally  smaller, 
customers. 

Secoful,  in  light  of  the  proposed 
unbtindling  of  sales  and  transportation 
services,  the  Conunission  wiQ  take  a 
fresh  look  at  the  pipeline  service 
obiigation  issue  as  it  pertains  to  both 
transportation  and  sales  services,  in 
brief,  the  Commission  proposes  to  retain 
pregranted  abandonment  for 
interrupbble  and  short-term  (one  year  or 
less]  firm  transportation.  The 
Commission,  however,  pnqwees  to 
permit  pregranted  abandonment  for 
long-term  (over  one  year)  firm 
transportation  only  when  the  customer 
does  not  exercise  a  right  of  first  refusal 
as  described  below  in  part  VI.  In 
addition,  the  Commission  proposes 
pregranted  abandonment  in  connection 
with  unbundled  sales  services. 

Third,  the  Commission  proposes  new 
a  284iKf)(n  and  284.9(f)(l],  which  would 
provide  that  a  pipeline  tliat  offers  firm 
and  mtermptible  transportation  services 
tmder  Part  284  must  provide  such 
services  on  a  basis  that  is  comparable  ia 
quality  Cor  all  gas  supplies  whether 
purchased  from  the  pipetine  or 
elsewhere.  This  coraparabitfty 


requirement  would  ensiue  that 
pipeline's  reasonable  operatioi 
conditions  Imposed  on  its  trani 
services  under  S  S  284.8(c)  and 
of  the  Commission's  regulatior 
no  imdue  preference  in  service 
source  of  gas,  consistent  with  i 
concerns.**  If  a  pipeline  is  per 
impose  unreasonable  restrictic 
firm  shippers'  ability  to  be  sen 
third  party  gas  as  opposed  to  i 
gas,  the  pipelines'  firm  sales  s( 
would  have  a  preference.  This 
render  the  firm  transportation 
inferior  in  quality.  The  Conunii 
finds  this  preference  to  be  und 
sections  4  and  5  of  the  NGA.  T 
comparability  principle  will  er 
availabihty  and  quality  of  a  pi 
transportation  services  are  a  n 
factor  in  influencing  the  gas  pi 
decision  whether  to  purchase  i 
the  pipeline  or  frx>m  another  g£ 
merchant 

Fourth,  the  Commission,  as  i 
below,  proposes  to  amend  par 
define  transportation  as  indue 
storage  £md  to  amend  part  284 
authorize  and  require  open  act 
pipelines  to  provide  firm  shipp 
downstream  pipelines  with  ac 
upstream  pipelines.  These  am< 
would  ensure  that  pipeline  shi 
have  access  to  sources  of  gas  i 
same  maimer  as  pipelines  as  t 
Moreover,  as  an  additional  me 
make  firm  capacity  available, 
Commission  proposes  to  amer 
to  institute  a  voluntary  capaci 
reallocation  program  for  the  p( 
and  temporary  release  of  firm 

Fifth,  the  Conunission  will  p 
modify  the  Rate  Design  Policy 
Statement**  The  Commission 
to  use  its  authority  under  secti 
NGA  to  amend  part  284  to  req 
pipelines  to  derive  transportat 
using  a  Straight  Fixed  Variabl 
(as  opposed  to  Modified  Fixed 
rate  design  method  *"  imless  t 
(the  pipeline,  its  customers,  in' 
state  commissions,  producers, 
marketers,  brokers  and  end-us 
otherwise  agree  as  set  forth  b< 
will  allow  the  Commission  to  ( 
that  competition  at  the  wellhe 
the  field  is  not  adversely  affec 

**  18  CFR  284.8(b)  and  284.9(b)  prohi 
preferences  in  lite  quality  of  aenrioe  pr 
Unllwl  Gas  Pipe  Line  Co..  65  PQIC  |  SI 
S1.974  (19(n). 

"  interaute  Natural  Gas  Pipeline  Rt 
FERC  1  61.295.  order  on  nhg.  48  FERC 
(1989).  TIm  Rate  Design  Policy  Statnnc 
Comralaaioa  policies  for  designing  tran 
rates.  To  the  extent  not  discuaaed  hen 
aspecta  of  the  Rate  Design  Policy  State 
effective. 

••  Under  STV.  all  fixed  transmission 
costs  are  rsoowersd  la  Ihedemaadcha 
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Based  upon  dris  analysis,  the 
Commission  finds  that  the  present 
structure  of  the  remaining  pipdine 
merchant  service  (/.e.,  bundled  city  gate 
sales  service)  may  be  anticompetitive 
and  inhibits  full  realization  of  an 
efficiently-operating  national  wellhead 
market  Hence,  it  is  appropriate  to 
restructiu'e  the  regulations  governing  the 
pipelines'  remaining  sales  services  by 
requiring  that  pipeline  sales  be 
separated  {i.e.,  unbundled)  from 
transportation,  consistent  with 
reliability  and  operational  concerns.  The 
extent  to  which  unbundling  should  be 
mandated,  as  proposed  below,  and 
therefore  the  future  role  of  the 
traditional  pipeline  merchant  service,  is 
one  of  the  main  issues  on  which  the 
Commission  requests  comments. 

V.  Proposed  Action  in  a  Nutshell 

The  Commission  proposes  to  adopt 
several  rules  in  order  to  further 
competition  for  natural  gas  at  the 
wellhead.  First.  •  new  Subpart  ]  would 
be  added  to  part  284  of  the 
Commission's  regulations.  Subpart ) 
would  issue  by  rule  a  blanket  sales 
certificate  to  all  interstate  pipelines 
offering  transpc»tation  service 
certificated  under  I  284.221  of  the 
Commission's  regulations.  Those 
pipelines  that  choose  to  sell  gas  would 
be  required  to  do  so  on  an  unbundled 
basis.  This  would  be  subject  to  one 
exception  under  which  a  pipeline  may 
continue  bundled  city  gate  firm  sales 
service  for  certain,  generally  smaller, 
customers. 

Second,  in  light  of  the  proposed 
unbundling  of  sales  and  transportation 
services,  the  Commission  will  take  a 
fresh  look  at  the  pipeline  service 
obligation  iasue  as  it  pertains  to  both 
transportation  and  sales  services,  fat 
brief,  the  Commission  proposes  to  retain 
pregranted  abandonment  for 
intetruptible  and  short-term  (one  year  or 
less)  firm  transportation.  The 
Commission,  however,  proposes  to 
permit  pregranted  abandonment  for 
long-term  (over  one  year)  firm 
transportation  only  when  the  customer 
does  not  exerdse  a  right  of  first  refusal 
as  described  bdow  in  part  VI.  In 
addition,  the  Commission  proposes 
pregranted  abandonment  in  connectioo 
with  unbundled  sales  services. 

Third,  the  Conunission  proposes  new 
a  284.8(f)(ll  and  284.9(fUI).  which  would 
provide  that  a  pipeline  that  offers  firm 
and  mtermptible  transportation  services 
under  Part  284  must  provide  such 
services  on  a  basis  that  is  comparable  ia 
quality  Cor  all  gas  supplies  whether 
purchased  from  the  pipeline  or 
elsewhere.  This  coraparabitfty 


requirement  would  ensure  that  the 
pipeline's  reasonable  operational 
conditions  imposed  on  its  transportation 
services  under  S  {  284.8(c)  and  284.9(c) 
of  the  Commission's  regulations  result  in 
no  undue  preference  in  service  for  any 
source  of  gas.  consistent  with  reliability 
concerns.'*  If  a  pipeline  is  permitted  to 
impose  unreasonable  restrictions  on  the 
firm  shippers'  ability  to  be  served  by 
third  party  gas  as  opposed  to  pipeline 
gas,  the  pipelines'  finn  sales  service 
would  have  a  preference.  This  would 
render  the  firm  transportation  service 
inferior  in  quality.  The  Commission 
finds  this  preference  to  be  undue  under 
sections  4  and  5  of  the  NGA.  The 
comparability  principle  will  ensure  that 
availability  and  quality  of  a  pipeline's 
transportation  services  are  a  neutral 
factor  in  influencing  the  gas  purchaser's 
decision  whether  to  purchase  gas  from 
the  pipeline  or  fix>m  another  gas 
merchant 

Fourth,  the  Commission,  as  discussed 
below,  proposes  to  amend  part  284  to 
define  transportation  as  including 
storage  and  to  amend  part  284  to 
authorize  and  require  open  access 
pipelines  to  provide  firm  shippers  on 
downstream  pipelines  with  access  to 
upstream  pipelines.  These  amendments 
would  ensure  that  pipeline  shippers 
have  access  to  sources  of  gas  in  the 
same  manner  as  pipelines  as  merchants. 
Moreover,  as  an  additional  measure  to 
make  firm  capacity  available,  the 
Commission  proposes  to  amend  part  284 
to  institute  a  voluntary  capacity 
reallocation  program  for  the  permanent 
and  temporary  release  of  firm  capacity. 

Fifth,  the  Commission  will  partially 
modify  the  Rate  Design  Policy 
Statement**  The  Commission  proposes 
to  use  its  authority  under  section  5  of  the 
NGA  to  amend  part  284  to  require 
pipelines  to  derive  transportation  rates 
using  a  Straight  Fbced  Variable  (SFV) 
(as  opposed  to  Modified  Fixed  Variable) 
rate  design  method  *•  unless  the  parties 
(the  pipeline,  its  customers,  interested 
state  commissions,  producers, 
marketers,  brokers  and  end-users) 
otherwise  agree  as  set  forth  below.  This 
will  allow  the  Commission  to  ensure 
that  competition  at  the  wellhead  and  in 
the  field  is  not  adversely  affected  by 


'*  18  CFR  2B4S(b)  and  284.9(b)  prohitrit  undue 
preferences  tn  lite  quality  of  senrioe  prorkled. 
United  Gas  Pipe  Line  Co..  55  PERC  1 61,330  at  p. 
eiS74  (1991). 

"  Interstate  Natural  Gas  Pipeline  Rate  Design.  47 
FERC 1  81.295,  order  on  rehg.  48  FERC  I  81.122 
(1989).  Tbe  Rate  Design  Policy  Statnnent  set  forth 
Commission  policies  tor  designing  transportation 
rates.  To  the  extent  not  discussed  Kers,  all  other 
aspects  of  the  Rate  Design  Policy  Statement  remain 
effective. 

**  Under  SFV,  all  fixed  trananriaalon  and  storage 
coeli  an  rsoowersd  la  die  demand  charge. 


transportation  rates  that  were 
developed  when  pipelines  were 
dominant  gas  suppliers.  At  the  same 
time,  this  approach  will  not  preclude 
flexibility  should  the  parties  agree  that  a 
different  approach  is  warranted. 

Sixth,  the  Commission  intends  to 
permit  flexibility  and  staggered 
compliance  in  implementing  the  Final 
Rule  so  long  as  the  pipelines  make  their 
restructuring  filings  no  later  than  the 
dates  indicated  in  the  proposed 
regulations.  As  stated  above,  the 
Commission  will  launch  restructuring 
proceedings  for  each  pipeline  shortly 
after  issuance  of  the  Final  Rule.  A 
pipeline  will  be  permitted  to  consoUdate 
the  new  proceeding  with  an  existing  or  a 
later  proceeding  to  use  as  the  vehicle  for 
its  restructuring  proceeding.  As 
discussed  above,  the  Commission  will 
direct  the  pipelines,  their  customers,  and 
other  interested  parties  [i.e.,  producers, 
brokers,  marketers,  end-users,  state 
commissions,  etc.)  to  hold  discussions 
and  negotiations  in  order  to  facilitate 
their  entering  into  and  complying  with 
the  new  service  relationships  created  by 
the  Final  Rule  in  an  expeditious 
maimer." 

VI.  Pipeline  Service  Obligation 

A.  Introduction 

This  NOPR  is  concerned  with  the  role 
that  pipelines  should  play  in  the 
competitive  natural  gas  industry.  In 
particidar,  this  NOPR  addresses  the 
pipeUnes'  dual  functions  as  merchants 
and  transporters  of  natural  gas  and  has 
concluded  that  the  pipelines  should 
generally  perform  those  roles  on  an 
imbundled  basis.  This  restructuring  of 
pipelines'  sales  requires  a  fresh  look  at 
the  pipeline  service  obligation  for  both 
its  sales  and  transportation  services. 
The  Commission  believes  that  in  the 
first  instance  the  service  obligations 
should  be  determined  by  contract  As  a 
part  of  this  reexamination,  the 
Commission  is  examining  what  should 
occur  when  the  parties'  contract  term 
expires.  In  addition,  the  Commission 
considers  it  appropriate  to  reexamine 
the  role  of  LDCs  as  holders  of  firm 
capacity  on  pipelines  and  whether  the 
pipeline  or  firm  capacity  holders  should 
administer  the  permanent  and 
temporary  release  of  interstate  pipeline 
capacity  rights. 

B.  Pregrant  of  Abandonment  of  Capacity 
Rights 

On  August  24, 1990.  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  affirmed  in  most  part 


the  Commission's  Final  Rule  with 
respect  to  open-access  transportation 
under  part  284  of  the  Commission's 
regulations.**  This  part  of  the  NOPR 
deals  with  the  court's  limited  remand  or 
the  issue  of  pregranted  abandonment  of 
transportation  service  under  J  284.221(d) 
of  the  Commission's  regulations.** 

As  adopted  in  the  Final  Rule, 
S  284.221(d)  provided  for  the 
abandonment  of  all  transportation 
services  upon  the  expiration  of  the 
contractual  term  of  each  individual 
transportation  arrangement  authorized 
imder  a  blanket  transportation 
certificate.*** 

On  February  13, 1991,  the  Commission 
issued  Order  No.  500-J."  Order  No. 
500-1  stayed  the  "operation  of  Section 
S  284.221(d)  of  the  Commission's 
regulations  where  a  customer  converts 
firm  sales  service  to  firm  transportation 
service  whether  under  {  284.10  of  the 
Commission's  regulations  or  as  a  result 
of  separate  agreement  (to  the  extent  of 
conversion  of  pre-existing  sales 
volumes)"  after  February  13, 1991.*" 
These  converted  transportation 
arrangements  will  never  be  subject  to 
pregranted  abandonment  and  may  only 
be  abandoned  by  the  pipeline  upon 
receipt  of  Commission  approval  under 
section  7(b)  of  the  Natural  Gas  Act** 

At  the  outset  there  is  no  question  that 
the  Commission  has  the  legal  authority 
to  permit  the  pregranted  abandonment 
of  transportation  imder  blanket 
certificates.  The  D.C.  Circuit  held  diis  in 
its  decision.**  Moreover,  subsequenUy, 


**  See  part  XI  for  datafla  atMot  implementatloa  of 
the  Pinal  Rule. 


■*  American  Gas  AssodaSoo  v.  FERC  912  P.2d 
1406  p.C  Cir  1990):  Regulation  of  Netural  Gas 
Pipehnas  After  Partial  Wellhead  Decontrol  Oder 
No.  500-a  54  FR  52.344  (Dec  21. 1969),  ID  FERC 
Stau  and  Regs.  1  JO.WJ  (1988).  reh'g  granted  in  port 
and  denied  in  port.  Order  No.  500-L  55  PR  6606 
(Feb  26, 1990).  10  FERC  Suts  S  Regs.  1  30860 
(1990). 

**  18  CFR  284J21(d)  (1901). 

•0  Section  284.221(d)  prorldea:  (d)  Prt-grant  of 
obandonmenL  Pursuant  to  section  7(b)  of  the 
Natuml  Gas  Act  abandonment  of  traneportation 
setvicM  is  authorized  upoo  the  exptratioD  of  the 
ooDtractoal  term  of  each  indivtdual  tranaportaUon 
arrangement  authorised  under  a  certifioale  granted 
under  this  section. 

•'  58  FR  6062  (Feb.  21, 1901);  ID  FERC  Stats  S 
Regs,  f  saoiS.  On  Mart±  IS  1901,  the  oonrl  danM 
the  motion  of  a  Gas  Marketer.  M  o^  fw  M  aidw  to 
vacate  Section  284.221(d)  and  diract  oowpMiTa 
The  court  ordered  the  Commission  to  "flla  a 
progress  report  with  the  court  no  later  than  nlaety 
days  from  the  date  of  (ital  order."  Anmican  Co$ 
Association  v.  FERC  So.  87-1568  (D.CC  Mar.  U^ 
1901).  The  Commission  made  this  filing  on  May  21, 
1991. 

*'  in  FERC  Stau.  a  Rega.  at  p.  31.913. 

*•  The  Commission  will  re<)uire  all  cnstuoieis  to 
notify  the  Commission  of  all  tranaportatiaa 
■rrangemenU  subiect  to  this  stay  In  •acfa  ptpaSae 
proceeding  implementing  the  Pinal  Rule. 

»«  American  Can  Aasodatioo  »  FERC  Sit  PJd 
1496, 1515,  CiUng  FPC  V.  Mosa.  424  U.S.  494  (1S7S). 
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ifl  Mobil  Oil  Exploration  &  Producing 
Southeast  Inc.  v.  United  Distribution 
Companies,*'  the  Supreme  Court  has 
held  diat  die  CommissioD  has  die 
audiority  under  secdon  7(b]  of  die 
Natural  Gas  Act  to  give  advance, 
generic  approval  to  the  abandonment  of 
service.*' 

The  question  is,  rather,  how  the 
Commission  should  exercise  its 
authority  to  allow  pregranted 
abandonment  of  the  pipeline's 
transportaUon  for  individual  customers 
under  a  blanket  certificate.*^  Said 
another  way,  the  Commission's  task 
here  is  to  deBne  the  criteria  under  which 
pregranted  abandonment  will  be 
generically  permitted  under  this 
authority. 

The  Commission  has  discussed  above 
the  restructuring  of  the  role  that  it 
believes  pipelines  should  take  in  the 
natural  gas  industry.  That  role  would 
mainly  be  as  the  provider  of  an 
unbundled  sales  service  in  competition 
with  producers  and  marketers  at 
upstream  points  of  sale  and  the  provider 
of  an  open  access  transportation  service 
to  move  gas  from  those  upstream  points 
of  sale  to  the  market  areas.  Seen  in  this 
light  it  is  necessary  to  distinguish 
between  an  upstream,  unbundled  sales 
service  operated  in  competition  with 
sellers  of  gas  that  are  not  subject  to 
statutory  service  obligations  and  the 
traditional  certificated  downstream 
merchant  function  which  includes  a 
transportation  service.  The  pipeline's 
provision  of  an  open  access  firm 
transportation  service  is  comparable  to 
the  transportation  service  provided  as 
part  of  the  traditional  bundled  firm  sales 
service.  The  Commission  has  in  the  past 
required  a  pipeline  to  secure  individual 
abandonment  of  its  bundled  firm  sales 
service  under  section  7[b}  of  the  NGA. 
This  is  because  of  the  need  to  address 
the  LDC's  concern  about  the  continuity 
of  service.  The  key  to  the  continuity  of 
service  is  the  right  to  capacity,  which  is 
why  the  LDC  pays  a  demand  charge. 
This  assurance  of  service  is  needed 
when  firm  transportation  is  provided  for 
gas  acquired  upstream  from  whatever 
source.  Hence,  the  Commission 
concludes  that  the  present  pregrant  of 
abandonment  nde  is  not  appropriate  for 
firm  transportation  for  any  shippers  of  a 
term  of  over  one  year.  Long  term  firm 
transportation  diSers  from  short-term 
firm  transportation  because  a 


contractual  short-term  airangement  by 
its  very  natiire  indicates  that  continuity 
of  service  is  not  a  concern. 

Accordingly,  the  Commission 
proposes  to  retain  pregrant  of 
abandonment  of  intemiptible 
transportation  and  of  firm 
transportation  with  a  contractual  term 
of  one  year  or  less.  The  Commission 
believes  that  the  nature  if  intemiptible 
and  short-term  firm  transportation, 
joined  with  the  avoiding  of  the 
administrative  burden  of  dealing  with  a 
large  number  of  abandonment  filings  for 
those  transportaUon  arrangements 
under  NCA  section  7(b],  justifies 
pregrant  of  abandonment  as  in  the 
present  or  future  public  Interest  or 
necessity. 

As  noted,  the  Coiiunission's  policy  for 
pregranted  abandonment  has  different 
implications  in  connection  with  long- 
term  (over  one  year]  firm  transportation. 
That  is,  the  current  pregrant  of 
abandonment  regulation  is  not 
appropriate  in  connection  with  long 
term  (over  one  year)  firm  transportation 
service.  The  Commission  will,  however, 
adopt  pregranted  abandonment  for 
longterm  firm  transportation  contracts 
when  the  customer  does  not  exercise  a 
right  of  first  refusal  for  its  capacity  by 
giving  appropriate  notice  to  the  pipeline 
that  it  wants  to  continue  its 
transportation  arrangement  and 
agreeing  to  match  and  pay  any  greater 
rate  up  to  the  maximum  rate  under 
5  284.7  and  to  match  the  most  favorable 
contract  term  offered  to  the  pipeline  by 
other  ciistomers  desiring  the  capacity 
when  the  long-term  contract's  fixed  term 
expires.'*  This  pregrant  of 
abandonment  will  promote 
administrative  and  economic  efficiency 
without  harm  to  the  customer's  need  for 
continuity  of  service  and  is  in  the 
present  or  future  public  interest  or 
necessity.*'  If  the  firm  capacity  holder 
does  not  want  to  retain  some  or  all  or  its 
capacity  upon  expiration  of  its 
contractual  term,  the  pipeline  would  be 
entided  automatically  to  abandon  the 
service  arrangement  with  the  firm 
capacity  holder.  Hence,  the  pipeline  will 


"  59  UALW.  4054  (Jaa. «.  1991). 

••  Slip  op.  at  13-11 

"  The  Commission  notes  that  the  proposal  to 
amend  part  2S4  to  define  transportation  as  including 
storage  would  subject  open  access  contract  storage 
to  pregranted  abandonraent  under  |  2MJZl{d)  as 
revised. 


*'  Tlie  prudence  of  the  LOCs  decision  to  matcfa 
and  pay  anjr  greater  rate  up  to  the  maumum  rate 
under  |  aB4.7  and  to  match  the  most  favurabie 
contract  term  offered  to  thepipeliee  by  other 
cuutomers  to  retain  Rnn  service  would  be  subject  to 
review  by  its  state  regulatory  commlssioo.  Pika 
County  Light  8-  Power  Co-  v.  Pminaytvanio  Public 
Utility  Comm  n.  77  Pa.  Commw.  288,  465  A.2d  73S 
(1983). 

**  Order  No.  S00-{  made  all  transportatioa 
converted  bom  pre-existing  sales  during  the  period 
the  stay  is  In  effect  subject  to  abandonment 
approval  under  NGA  section  7(b).  See  nJl.  mipra. 
That  result  would  not  be  changed  by  this  proposed 
rule. 


have  capacity  which  It  must  put  oa  the    - 
market 

The  Conuaission  proposes  to  require 
firm  capacity  holders  diuing  each 
restructuring  proceeding  to  exercise  a 
ri^t  of  first  refusal  to  retain  their 
capacity  by  agreeing  to  matdli  and  pay 
any  greater  rate  up  to  the  maximum  rate 
under  {  284.7  and  to  match  the  most 
favorable  contract  term  offered  by  other 
persons  seeking  firm  capacity.  If  the 
capacity  holder  exercises  its  right  of  • 
first  refusal  as  described  above,  it  may 
retain  its  capacity.  If  the  capacity  holder 
does  not  exercise  its  right  of  first  refusal 
as  described  above,  it  would  lose  its 
firm  capacity  to  other  persons  seeking 
capacity.  However,  if  there  are  no  other 
persons  seeking  firm  capacity  at  such 
rates  and  terms  during  the  restructtmng 
proceeding,  the  firm  capacity  holder 
must  retain  capacity  untd  the 
termination  of  its  contract  with  the 
pipeline  imless  the  customer  and 
pipeline  are  able  to  negotiate  a 
reasonable  exit  fee.  If  the  firm  cs^city 
holder  does  not  exercise  its  right  of  first 
refusal  or  negotiates  a  reasonable  exit 
fee  or  some  other  modification  or 
termination  of  its  agreements,  the 
pipeline  will  be  entided  to  pregranted 
abandonment 

Last  the  Commission  proposes  that 
revised  18  CFR  284.221(d).  widi  respect 
to  pregranted  abandonment  will 
become  effective  oa  the  effective  date  of 
the  Final  Rule  rather  than  under  the 
staggered  implementation  procedure  set 
forth  in  Part  X. 

C.  Capacity  Brokering  and  Reallocation 

The  proposed  new  treatment  of  long- 
term  transportation  raises  an  important 
matter.  This  occurs  when  the  firm 
capacity  holder  elects  to  continue 
service  by  exercising  its  right  of  first 
refusal  for  long-term  capacity  ei 'her 
during  the  restructuring  proceeding  or 
later  when  the  contract  expires.  The 
Commission  will  view  this  exercise  of 
the  right  of  first  refusal  as  conclusive 
evidence  that  the  firm  capacity  holder 
needs  the  retained  firm  interstate 
capacity  to  meet  its  own  needs  and 
service  obligations.  The  Commission 
believes  it  is  necessary  that  this 
interstate  transportation  capacity 
remain  under  exclusive  federal 
jurisdictioa  to  maximiee  the  benefits  of 
the  decontrol  of  wellhead  or  field  prices 
of  natural  gas  through 
nondiscriminatory  open-access 
transportaUon.  An  uidimited  capacity 
brokering  program  coupled  with  the 
right  of  first  refusal  granted  to  LDCs 
could  have  the  effect  or  shifting  the 
control  and  the  allocation  of  interstate 
pipeline  capacity  from  the  FERC  to  the 


3tate  commissions  in  their  ovi 
die  LDCs.  Therefore,  die  Com 
npt  proposing  in  this  NOFR  tc 
unlimited  capacity  brokering, 
announce  our  intention  tp  ten 
certificated  capacity  brokerio 
if  we  determine  after  reviewii 
comments  here  that  thepropc 
capacity  reallocation  progran 
discussed  below  are  appropri 
altesaatives  to  the  current  ca) 
brokering  pcograra  and  can.  bi 
without  some  of  the  perceivei 
associated^with  unlimited  caj 
brokering.  The  Commission  b 
that  the  benefits  of  capacity  I 
the  making  available  of  unne( 
capacity — can  and  should  be 
by  other  means.  In  that  vein, 
discussed  below,  the  Commis 
proposing  in  this  NOPR  to  re( 
access  pipelines  to  (1)  provid 
shippers  on  downstream  pipe 
capacity  on  upstream  pipelim 
institute  a  capacity  reailocati 
80  that  potential  shippers  car 
capacity  from  current  capacit 
willing  to  surrender  capacity 
permanent  or  temporary  basi 
Moreover,  the  Commi.ssion  er 
pipelines  to  offer  a  wide  men 
pervices.  An  example  is  Colui 
Transmission  Corporation's  c 
firm  transportation  service.*' 
Interested  commenters  sho 
the  Commission's  intention  tc 
unlimited  capacity  brokering. 
Commission  is  especially  intt 
comments  on:  (1)  Whether  un 
capacity  brokering  can  be  ac( 
in  a  manner  consistent  with  t 
Commission's  open  access  re 
(2)  whether  other  aspects  of  t 
Commission's  proposals  here 
achieve  many  of  the  same  be: 
imlimited  capacity  brokering 
running  afoul  of  the  Commiss 
284  regulations;  (3)  whether  ti 
of  capacity  brokering  will  hai 
negative  impact  on  independ( 
producers  or  qualifying  facilil 
may  be  receiving  gas  service 
generating  purposes  through, 
"buy/sell"  arrangements.  If  s 
the  Commission  pro\ide  somi 
grandfathering  of  existing  tra 
as  part  of  the  transitional  phe 
contemplated  under  the  Final 
example,  should  the  Commis: 
provide  a  one-time  conversio 
capacity  releasing  for  the  "bfa 
similar  arrangeinents? 


«o  Columbia  Gas  Transmission  por 
\  81.226,  reA  J;  granted  in  part  and  den 
FERC  1  81.366  (igei).  See  also  Columl 
TransmissioB  Corp.,  55  FERC  \  81,187 
(compliance order).  .  .   .  ;,  ... 


Tuesday,  August  13,  1991  /  Proposed'  Rides 


♦yedarat  aegigter  /<  Voh5ft>  -Not  156  'A  yt«69>dtfy/ Adgust  '13t^t9M^/ 'Pnopo^ed  Stales  •  'tKHl 


:-term  airaogement  by 
dicates  that  continuity 
i  concern, 
te  Commission 
d  pregrant  of 
intemiptible 
idof  finn 

ith  a  contractual  term 
IS.  The  Commission 
nature  if  intemiptible 
rm  transportation, 
voiding  of  the 
irden  of  dealing  with  a 
ibandonment  filings  for 
ion  arrangements 
on  7(b],  justifies 
jonment  as  in  the 
public  Interest  or 

!!oiiuni8sion's  policy  for 
ionment  has  different 
jnnection  with  long- 
jar)  firm  transportation, 
nt  pregrant  of 
^lation  is  not 
nnection  with  long 
;ar)  firm  transportation 
imission  will,  however. 
!  abandonment  for 
nsportation  contracts 
er  does  not  exercise  a 
lal  for  its  capacity  by 
e  notice  to  the  pipeline 
ontinue  its 
rangement  and 
1  and  pay  any  greater 
ximum  rate  under 
itch  the  most  favorable 
ered  to  the  pipeline  by 
desiring  the  capacity 
rm  contract's  fixed  term 
regrant  of 
U  promote 

id  economic  efficiency 
the  customer's  need  for 
rice  and  is  in  the 
public  interest  or 
B  firm  capacity  holder 
retain  some  or  all  or  its 
piration  of  its 
the  pipeline  would  be 
cally  to  abandon  the 
lent  with  the  firm 
Kence,  the  pipeline  will 

the  LDCs  decision  to  matcli 
ate  up  to  the  meximura  rate 
tatch  the  most  fovorable 
to  thepipeliHe  by  otiier 
-in  service  would  be  subiect  to 
(uiatofy  commisstoa.  Pika 
■  Co-  V.  Pennayhranio  Public 
.  Commw.  286,  465  A.2d  73S 

nade  all  transportatioa 
dating  sales  during  the  period 
bject  to  abandonment 
section  7(b).  See  aJU,  supra. 
be  changed  by  this  proposed 


have  capacity  which  It  must  put  oa  the    - 
market 

Hie  Commission  proposes  to  require 
firm  capacity  holders  during  each    -: 
restructuring  proceeding  to  exercise  a 
right  of  first  refusal  to  retain  their 
capacity  by  agreeing  to  match  and  pay 
any  greater  rate  up  to  the  maxunimi  rate 
under  S  284.7  and  to  match  the  most 
favorable  contract  term  offered  by  other 
persons  seeking  firm  capacity.  If  the 
capacity  holder  exercises  its  right  of 
first  refusal  as  described  above,  it  may 
retain  its  capacity.  If  the  capacity  holder 
does  not  exercise  its  right  of  ^t  refusal 
as  described  above,  it  would  lose  its 
firm  capacity  to  other  persons  seeking 
capacity.  However,  If  there  are  no  other 
persons  seeking  firm  capacity  at  such 
rates  and  terms  during  the  restructuring 
proceeding,  the  firm  capacity  holder 
must  retain  capacity  until  the 
termination  of  its  contract  with  the 
pipeline  unless  the  customer  and 
pipeline  are  able  to  negotiate  a 
reasonable  exit  fee.  If  the  firm  ca^city 
holder  does  not  exercise  its  right  of  first 
refusal  or  negotiates  a  reasonable  exit 
fee  or  some  other  modification  or 
termination  of  its  agreements,  the 
pipeline  will  be  entitled  to  pregranted 
abandonment 

Last  the  Commission  proposes  that 
revised  18  CFR  284.221(d).  with  respect 
to  pregranted  abandonment  will 
become  effective  oa  the  effective  date  of 
the  Final  Rule  rather  than  under  the 
staggered  implementation  procedure  set 
forth  in  Part  X. 

C.  Capacity  Brokering  and  Reallocation 

The  proposed  new  treatment  of  long- 
term  transportation  raises  an  important 
matter.  This  occurs  when  the  firm 
capacity  holder  elects  to  continue 
service  by  exercising  its  right  of  first 
refusal  for  long-term  capacity  ei  'her 
during  the  restructuring  proceeding  or 
later  when  the  contract  expires.  The 
Commission  will  view  this  exercise  of 
the  right  of  first  refusal  as  conclusive 
evidence  that  the  firm  capacity  holder 
needs  the  retained  firm  interstate 
capacity  to  meet  its  own  needs  and 
service  obligations.  Tlie  Commission 
believes  it  is  necessary  that  this 
interstate  transportation  capacity 
remain  under  exclusive  federal 
jurisdiction  to  maximiee  the  benefits  of 
the  decontrol  of  wellhead  or  field  prices 
of  natural  gas  through 
nondiscriminatory  open-access 
transportation.  An  unlimited  capacity 
brokering  program  coupled  with  the 
right  of  first  refusal  granted  to  LDCs 
could  have  the  effect  or  shifting  the 
control  and  the  allocation  of  interstate 
pipeline  capacity  fixim  the  FERC  to  the 


atate  commissions  in  their  oversight  of 
the  LDCs.  Therefore,  the  Commission  is 
npt  proposing  in  this  NOPR  to  mandate 
unlimited  capacity  brokering.  We 
announce  our  intention  tp  terminate  all 
certificated  capacity  brokering  services, 
if  we  determine  after  reviewing  the ,    , 
comments  here  that  the  proposed . 
capacity  reallocation  programs 
discussed  below  are  appropriate 
altecaatives  to  the  current  capacity 
brokering  pcograra  and  can.  be  operated 
without  some  of  the  percejved  problems 
associated^with  unlimited  capacity 
brokering.  The  Commission  believes 
that  the  benefits  of  capacity  brokering — 
the  making  available  of  unneeded  firm 
capacity— can  and  should  be  achieved 
by  other  means.  In  that  vein,  as 
discussed  below,  the  Commission  is 
proposing  in  this  NOPR  to  require  open 
access  pipelines  to  (1)  provide  firm 
shippers  on  downstream  pipelines  with 
capacity  on  upstream  pipelines  and  [2) 
institute  a  capacity  reallocation  program 
80  that  potential  shippers  can  obtain 
capacity  from  current  capacity  holders 
willing  to  surrender  capacity  on  a 
permanent  or  temporary  basis. 
Moreover,  the  Commi-ssion  encourages 
pipelines  to  offer  a  wide  menu  of 
services.  An  example  is  Columbia  Gas 
Transmission  Corporation's  off-peak 
firm  transportation  service.*" 

Interested  commenters  should  address 
the  Commission's  intention  to  terminate 
unlimited  capacity  brokering.  The 
Commission  is  especially  interested  in 
comments  on:  (1)  Whether  unlimited 
capacity  brokering  can  be  accomplished 
in  a  manner  consistent  with  the 
Commission's  open  access  regulations; 
(2)  whether  other  aspects  of  the 
Commission's  proposals  here  will 
achieve  many  of  the  same  benefits  of 
unlimited  capacity  brokering  without 
running  afoul  of  the  Commission's  part 
284  regulations;  (3)  whether  termination 
of  capacity  brokering  will  have  a 
negative  impact  on  independent  power 
producers  or  qualifying  facilities  who 
may  be  receiving  gas  service  for  electric 
generating  purposes  through,  so-called, 
"buy/sell"  arrangements.  LFso,  should 
the  Commission  pro\ide  some  form  of 
grandfathering  of  existing  transactions 
as  part  of  the  transitional  phase 
contemplated  under  the  Final  Rule?  For 
example,  should  the  Commission 
provide  a  one-time  conversion  right  to 
capacity  releasing  for  the"bkiy/8ell"  or 
similar  arrangements? 


*<■  Columbia  Gas  Transmission  porp..  54  FERC 
\  61.226,  rsAj;  panted  in  part  and  denied  in  part  56 
FERC  161.386(1961).  See  also  ColurabtaCak    ' 
TransraissJoB  Corp„  55  FERC  \  81.187  (1991)  i  •>■ 
(cpajplianoe order).  .  ,   .  ;,   ...      ., :   .,t.. 


D.  Pregranted  Abandonment  of 
Unbundled  Sales  Obligations 

The  next  issue  is  whether  there  should 
be  pregranted  abandonment  in 
connection  with  sales  services.  As- 
discussed  ebove,  pipehnes  as  merchants 
may  compete  with  producers  and 
marketers  upstream.  This  competition 
should  be  on  an  even  or  level-basis. 
Producers  and  marketers  are  not  subject 
to  a  certificated  service  obligation  under 
the  NGA.  Their  service  obligation  is 
determined  by  contracts  negotiated  in  a 
competitive  environment.  Hence,  it 
follows  that  the  pipeline  as  merchant  of 
an  unbundled  sales  service  should  be 
subject  only  to  a  contractually- 
determined  service  obligation. 
Accordingly,  the  Commission  proposes 
to  pregrant  abandonment  for  unbundled 
sales  services  because  it  is  in  the 
present  or  future  public  interest  or 
necessity.  To  the  extent  bundled  sales 
service  still  exists,  a  pipeline  would  still 
be  required  to  receive  individual 
abandonment  authority  for  bundled 
sales  pursuant  to  NGA  section  7(b). 

Vn.  Matters  Related  to  Unbundllag 

A.  General 

The  Commission  proposes  to  require 
pipelines  to  unbundle  their  sales  and 
transportation  services  at  a  place  or 
places  upstream.  The  Commission 
realizes  that  there  may  be  certain 
customers,  especially  small  sales 
customers,  that  may  want  to  retain  their 
bundled  city  gate,  sales  service  and  that 
they  and  other  sales  customers  may 
want  some  form  of  an  unbundled  service 
that  still  provides  the  equivalent  of  one- 
stop  shopping.  Accordingly,  the 
Commission  will  exempt  from  the 
proposed  unbundling  requirement  the 
provision  of  a  bundled  sales  service  for 
customers  purchasing  under  a  small 
customer  rate  schedule  on  the  date  a 
Final  Rule  is  effective.  Currentiy,  most 
pipelines  have  such  a  rate  schedule  on 
file,  usually  labelled  a  C,  SG,  or  SGS 
tariff. 

The  Commission  recognizes  that  this 
is  a  significant  shift  in  its  regulation. 
However,  this  change  reflects  the 
current  service  and  forseeable  service 
status  of  the  pipeline  industry.  The 
Commission,  therefore,  requests 
comments  on  the  following  matters  with 
respect  to  unbundling.  Is  it  appropriate 
to  mandate  unbundling?  Conversely,  can 
the  Commission's  goal  regarding  open 
access  be  achieved  without  mandating 
unbundling?  Are  there  customers  other 
than  small  customers  who  want  to 
retain  some  elements  of  traditional 
merchant  service  as  part  of  their  overall 
mix"  of  supply  services?  Should/..,   . ;  . . 
providing  a  traditional,  city  gate 


bundled  service  remain  an  option  on 
each  pipeline?  -Are  anyefficiencies  lost 
by  elimination  of  the  traditional  bundled 
sales  service?  Are  there  adequate 
substitutes  for  complete  unbundling 
such  as  the  sales  customer  rebnndling 
by  appointing  the  pipelhie  to  «ct  as  the 
sales  customers'  agent  in  arranging 
transportation?  *'  Can  the  pipeline's 
providing  of  both  a  bundled  and 
unbundled  service  be  reconciled  from  a 
system  operation  basis  and  market 
perspective?  Does  it  make  sense  from  a 
market  perspective  if  one  pipeline  into  a 
market  provides  a  totally  unbundled 
service  while  another  pipeline  Into  that 
market  performs  a  partially  unbundled 
service?  With  respect  to  the  exception 
proposed  for  small  customers,  the 
Commission  is  interested  in  receiving 
comments  on  the  extent  to  which 
unbundling  should  be  mandated  without 
this  exception.  Conversely,  the 
Commission  sohcits  comments  on 
whether  the  small  customer  rate 
schedule  is  the  appropriate  cut-off  for 
the  exemption  to  unbundling  to  apply. 
Should  the  exemption  occur  at  some 
other  threshold?  Should  the  Commission 
mandate  the  appropriate  threshold?  In 
addition,  can  the  Commission  and 
industry  practically  mandate  and 
implement  full  unbundling  for  all 
customers  and  services,  and  exempt 
some  customers  from  full  unbundling? 
Can  these  two  policies  be  reconciled 
and  implemented  for  rate  design 
purposes?  Last,  sholild  the  Commission 
take  action  to  prevent  manipulation 
aimed  at  obtaining  bundled  service 
under  the  small  customer  exception? 
In  providing  this  bundled  service  to 
small  customers,  the  proposed 
regulations  will  require  the  pipeline  to 
consider  itself  as  a  shipper  in  all 
respects  (see  discussion  infra).  In 
addition,  as  a  matter  of  policy,  we  will 
consider  and  approve  reasonable 
agreements  where  a  pipeline  wnll  be 
able  to  make  all  arrangements  for 
transportation  on  behalf  of  any  sales 
customer  which  wants  this  package 
service.  The  pipeUne  must  however, 
permit  other  merchants  to  market 
similar  services  and  must  not  favor  its 
ovfn  packaged  service  over  other 


• '  See  Transcontinental  Cas  Pipe  Line  Corp..  5S 
FERC  1 61.448  (1991).  Under  Transco's  program,  its 
sales  ctistomera  under  their  contracts  with  Transco 
will  appoint  Tranaco  as  their  agent  for  arran^ng 
transportation  on  Transco  of  the  sales  volumes 
purchased  from  Transco  to  the  buyer's  downatrean 
delivery  point.  To  do  that.  Transco  will  be  able  to 
nominate  and  schedule  transportation  under  the 
sales  customers'  transportation  agreements.  This 
profiram  therefore  provides  sales  customers  with 
services  that  in  toto  are  similar  to  the  traditional 
bundled  sales  service,  faiteresled  commenters 
should  discuss  any  other  similar  proposals. 
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shippers.  For  example,  if  the  pipeline 
agrees  to  assume  reapoosibility  for 
penalties,  it  must  actually  penalize  itself 
and  credit  those  penalties  to  its 
customers.**  Finally,  nothing  proposed 
tiere  is  mtended  to  prohibit  or 
discourage  the  pipeline  from  continuing 
to  serve  as  a  gas  merchant  after  It 
unbundles. 

B.  Place  of  Unbundling 

Where  should  unbundling  occur? 
There  are  several  possibilities.  For 
example,  unbundling  could  occur  at  the 
wellhead,  at  production  area  receipt 
points  into  mainline  facilities,  at  receipt 
points  at  the  intersection  of  separate 
mainline  systems,*^  or  at  several  of 
those  places.  For  example,  if 
operationally  feasible,  pipelines  may 
use  pooling  areas  to  facilitate  the 
aggregation  of  supplies  by  all  merchants 
Pooling  areas  may  be  places  where  title 
passes  from  the  gas  merchant  to  the 
shipper  or  they  may  be  places  where 
aggregation  and  balancing  and  penalties 
are  determined  ("paper"  pooling  areas). 
Another  possibility  is  the  development 
of  downstream  hubs  or  market  centers 
for  the  meeting  of  gas  purchasers  and 
sellers.  The  Commission  requests 
comments  on  these  unbundling  related 
issues.  In  addition,  we  encourage  all 
parties  in  the  restructuring  case  to 
discuss  and  develop  these  types  of  novel 
proposals.  The  Commission  believes 
that  issues  about  places  of  unbundling 
and  potential  pooling  areas  and  market 
centers  should  be  determined  on  a  case- 
specific  basis  in  light  of  the  particular 
operations  and  configurations  of  the 
pipelines  and  their  attached  sources  of 
supplies.  Hence,  under  the  proposed 
regulations,  the  principle  requirement 
will  be  that  all  gas,  whatever  the  source, 
be  given  equal  treatment  in  gaining 
access  to  the  pipeline,  consistent  with 
reliable  and  efficient  services. 

C.  Pricing  of  Unbundled  Firm  Sales 

While  we  are  interested  in  receiving 
comments  on  the  extent  to  which 
imbundling  should  be  mandated  for  all 
customers  and  services,  the  Commission 
is  proposing  (with  one  exception)  to 
mandate  the  unbundling  of  sales  and 
transportation  services.  How  should  an 
unbundled  firm  sales  service  be  priced 
where  the  transportation  will  be 
separately  provided  under  the  pipeline's 
open  access  transportation  service  (as 
amended  by  this  proposed  rule)  for  gas 
purchased  from  the  pipeline  or  from 
other  merchants? 


As  a  general  matter,  the  Commission 
believes  that  a  pipeline  should  be 
allowed  to  adopt  a  market-based  sales 
pricing  or  gas  inventory  mechamsm  for 
its  imbundled  firm  sales.  The  pipeline 
could  therefore  earn  a  profit  or  suffer  a 
loss  on  its  gas  sales  based  on  its 
performance  in  a  competitive  market 
place.  The  Commission  has  previously 
concluded  that  it  has  the  legal  authority 
to  approve  market-based,  unbundled, 
sales  rates  upon  a  finding  that  a 
pipeline's  sales  market  is  sufficiently 
competitive  to  prevent  a  pipeline  from 
exercising  significant  market  power.** 
The  Commission  has  found  that  a 
pipeline's  sales  are  made  in  a 
sufficiently  competitive  market  when 
the  pipeline  provides  comparable 
transportation  service  with  respect  to  all 
gas  supplies  firom  whomever  purchased 
and  when  adequate  divertible  gas 
supplies  exist  Commission  is  proposing 
in  this  NOPR  to  establish  comparable 
transportation  service  by  amending  Part 
284  of  the  Commission's  regulations. 
Furthsr,  the  Commission  proposes  to 
conclude  that  adeguate  divertible  gas 
supplies  exist  in  all  pipeline  gas 
markets.  Accordingly,  a  pipeline  would 
be  able  to  establish  a  market-based 
pricing  mechamsm  as  part  of  its 
imbundled  sales  service.*' 

The  Commission's  proposed 
conclusion  that  adequate  divertible  gas 
supplies  exist  is  grounded  in  the  first 
place  on  Congress'  passage  of  the 
Natural  Gas  Wellhead  Decontrol  Act  of 
1989.*^  As  the  Commission  has  stated: 

That  act  reflects  Congress'a  finding  that  the 
natural  gas  sates  market  is  competitive  *  *  *, 
The  sale  of  pipeline  gas  which  is  *  *  * 
unbundled  from  any  transportation  service  is 
now  part  of  the  same  natural  gas  market 
which  Congress  deregulated,  and  is 
competing  directly  against  the  producers  and 
marketers  whose  gas  sales  Congress 
deregulated.*'' 


*•  TnuuGontinental  Ca<  Wpe  Line  Corp..  55  FERC 
161.446(1901). 

**  Sm  al«o  the  discusaion  of  third  party  pipeline 
capacity,  infra. 


**  Traiucontinental  Ca»  Pipe  Line  Corp.,  55  FERC 
1 81.446  (1991);  El  Paso  Natural  Cag  Co..  54  FERC 
1 81.316  (1931);  Tranawesfem  Pipeline  Co..  53  FERC 
1 81,298  at  pp.  62.114-15  (1990);  Transcontinental 
Gaa  Pipe  Une  Corp.,  48  FERC  1  61,199  at  p  81.753 
(1989);  Tran»weatem  Pipeline  Co..  43  FERC  1 81.240 
at  p.  81.650  (1968).  rsh'g  granted  in  part  44  FERC 
1 61,184  (1988).  remanded  on  other  ground*,  897  F.2d 
S70  (D.C  Cir.  1990).  Such  market-baaed  rates  are 
oonsiatent  with  the  Conuniasion's  obligation  to 
determine  iust  and  reasonable  rates  under  the  NCA 
and  are  consistent  with  the  Natural  Ca*  Wellhead 
Decontrol  Act.  See  Transwestem  Pipeline  Co.,  53 
FERC  I  81.298  at  pp.  62,114-15  (1990). 

*•  A  market-based  pricing  mechanism  under  the 
blanket  gales  certificate  would  allow  gas  inventory 
charge*  and  as-billed  recovery  of  producer  demand 
chaige*. 

••  See  supra,  n-20. 

*^  Transwestem  Pipeline  Co..  S3  FERC  1 81,298  at 
p.  81.115  (1990). 


In  short.  Congress  has  determined  that 
gas  sales  at  the  wellhead  or  in  the  field 
are  sufficiently  competitive  to  justify 
decontrol  of  all  first  sales  of  gas 
qupplies.**  It  is  true  that  Congress  did 
not  decontrol  or  deregulate  gas  pipelines 
or  gas  pipeline  sales.  However, 
Congress  had  before  it  the  traditional 
bundled  sales  environment  and  not  the 
unbundled  sales  environment  proposed 
by  this  NOPR.  The  Commission  believes 
that  the  Congressional  finding  of  a 
competitive  wellhead  or  field  market 
applies  to  allsellers  in  that  market  and 
that  it  is  reasonable  to  infer  that 
Congress  believed  that  the  market  for 
natural  gas  is  competitive  on  a  national 
level  without  regard  to  the  status  of  a 
particular  gas  merchant  as  first  seller  or 
non-first  seller. 

It  is  important  to  note  that  the 
Commission  is  not  proposing  the 
deregulation  of  pipeline  sales.  Rather, 
the  Commission  proposes  to  institute 
light-handed  regulation  relying  upon 
decontrolled  market  forces  at  the 
wellhead  or  in  the  field  to  constrain 
pipeline  sale  for  resale  gas  prices  within 
the  NGA's  "just  and  reasonable" 
standard.  Moreover,  the  Commission's 
proposal  is  premised  on  the 
implementation  of  comparable 
transportation  service  for  all  gas 
regardless  of  the  seller's  idenfity. 

In  addition,  the  Commission  now 
finds  that  the  issue  of  whether  sufficient 
divertible  gas  supplies  exist  should  not 
be  part  of  its  analysis  to  determine 
whether  a  pipeline  possesses  market 
power  over  sales.  "Throughout  the 
country,  there  is  a  significant  amoimt  of 
uncommitted  supplies  available  at 
extremely  competitive  rates.  In  many 
areas,  tuicommitted  supplies  exceed  the 
largest  amount  of  gas  controlled  by  any 
pipeline  connected  to  the  areas.  Indeed, 
our  experience  with  pipeline/producer 
contract  renegotiation  in  the  past  few 
years  demonstrates  that  uncommitted 
gas  supplies  are  available  throughout 
North  America.  This  means  that  sellers 
of  imcommitted  supplies  could  replace 
pipeline  sales,  and  that  it  will  not  be 
profitable  for  a  pipeline  to  attempt  to 
exercise  market  power  over  the  sale  of 
natural  gas. 

Given  this  assumption  we  conclude 
that  sellers  of  long-term  firm  gas 
supplies  (whether  they  be  individual 
pipelines  or  other  sellers)  will  not  have 
market  power  over  the  sale  of  natural 
gas.  There  is  no  doubt,  as  Congress 


**  a  Rep.  No.  39. 101st  Cong,  1st  Seas,  at  p.  3 
(1988)  ("*  *  *  partial  wellhead  decontrol  under  the 
NGPA  has  helped  to  create  an  environment  In 
which  competition,  not  public  utility-type  regulaUoo. 
is  the  dominant  force  in  determining  prices  and 
supplies  In  the  natural  gas  sales  markets  *  *  ^'*)    .. 


expressly  found  and  confirme 
competitive  market  exists  for 
wellhead  and  in  the  field.  The 
Commission  requests  commei 
whether  this  proposed  finding 
If  so,  the  Commission  will  elii 
divertible  supply-study  from  i 
power  analysis  from  individu; 
The  Commission  proposes  t 
implement  the  market-based  j 
by  amending  part  284  to  inclu 
blanket  certificate  for  both  fir 
interruptible  unbtmdied  sales 
or  off  system  sales  customers 
blanket  sales  certificate  woul 
for  the  pregrant  of  abandonm 
unbundled  sales  services  pro^ 
under  the  blanket  sales  certifi 

D.  Blanket  Interruptible  Salet 

The  Commission's  proposa! 
require  upstream  imbundling 
services  and  to  conclude  that 
pipelines  do  not  possess  sign! 
market  power  raise  the  quest 
whether  there  should  be  any '. 
or  restrictions  on  pipeline  int( 
sales  services  (other  than  stai 
conduct,  see  infra.)  The  Comi 
concludes  that  there  should  b 
additional  restraints  on  inten 
sales.  The  unbundling  of  pipe 
services  should  enable  produ 
marketers  and  pipelines  to  cc 
long-term  sales  on  an  even  b{ 
is  no  reason  why  the  Commis 
should  prohibit  pipelines  fron 
competing  on  an  even  basis  v 
producers/marketers  for  shoi 
(spot)  sales. 

The  Commission's  adoptioi 
proposals  in  this  NOPR  in  a  F 
may  render  moot  the  Interrup 
Service  issues  considered  duj 
May  2, 1990  technical  confere 
Arkla  Energy  Resources,  Inc. 
FERC  1  61,366  (1990).  Parties 
participated  in  the  May  2, 19( 
conference  are  specifically  at 
comment  on  whether  the  ado 
proposals  in  this  NOPR  will  c 
ISS  issues  they  raised  at  the  1 
conference  to  be  moot. 

£.  Standards  of  Conduct 

Order  No.  497  *°  adopted  s 
conduct  and  reporting  requirt 

**  See  part*  X  (Blanket  Sales  Certil 
(Pregranted  Abandonment  of  Unbund 
Obligatioiis). 

••  Inquiry  Into  Alleged  Anticompet 
Related  to  Marketing  Affihate*  of  Inti 
Pipelines.  53  FR  22,139  (June  14, 1986) 
Stats,  and  Regs.  1  30.820  (1988).  order 
Order  No.  497-A.  54  Fed.  Reg.  52.781  I 
III  FERC  Stat*,  and  Regs.  \  30,868  (19( 
extending  sunset  date.  Order  No.  497. 
53,291  (Dec.  28. 1990),  III  FERC  Stats. 
1  30908  (199(4. 
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;a>  Pipe  Line  Corp.,  55  F€RC 
Natural  Gas  Co..  54  FERC 
istem  Pipeline  Co..  53  FERC 
i  (1990):  Transcontinenlal 
FERC  I  61.199  at  p  91.753 
peline  Co..  43  FERC  1  S1.240 
granted  in  part  44  FERC 
id  on  other  ground*,  897  F.2d 
li  market-based  rates  are 
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lawestem  I'ipeline  Co.,  53 
114-15  (1990). 
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line  Co..  S3  PERC 1 81.298  at 


In  short.  Congress  has  determined  that 
gas  sales  at  the  wellhead  or  in  the  field 
are  sufficiently  competitive  to  justify 
decontrol  of  all  first  sales  of  gas 
supplies.**  It  is  true  that  Congress  did 
not  decontrol  or  deregulate  gas  pipelines 
or  gas  pipeline  sates.  However, 
Congress  had  before  it  the  traditional 
bundled  sales  environment  and  not  the 
unbundled  sales  environment  proposed 
by  this  NOPR.  The  Commission  believes 
that  the  Congressional  finding  of  a 
competitive  wellhead  or  field  market 
applies  to  all  sellers  in  that  market  and 
that  it  is  reasonable  to  infer  that 
Congress  believed  that  the  market  for 
natural  gas  is  competitive  on  a  national 
level  without  regard  to  the  .status  of  a 
particular  gas  merchant  as  first  seller  or 
non-first  seller. 

[t  is  important  to  note  that  the 
Commission  is  not  proposing  the 
deregulation  of  pipeline  sales.  Rather, 
the  Commission  proposes  to  institute 
light-handed  regulation  relying  upon 
decontrolled  market  forces  at  the 
wellhead  or  in  the  field  to  constrain 
pipeline  sale  for  resale  gas  prices  within 
the  ^fGA's  "just  and  reasonable" 
standard.  Moreover,  the  Commission's 
proposal  is  premised  on  the 
implementation  of  comparable 
transportation  service  for  all  gas 
regardless  of  the  seller's  identity. 

In  addition,  the  Commission  now 
finds  that  the  issue  of  whether  sufficient 
divertible  gas  supplies  exist  should  oot 
be  part  of  its  analysis  to  determine 
whether  a  pipeline  possesses  market 
power  over  sales.  Throughout  the 
country,  there  is  a  significant  amount  of 
uncommitted  supplies  available  at 
extremely  competitive  rates.  In  many 
areas,  uncommitted  supplies  exceed  the 
largest  amount  of  gas  controlled  by  any 
pipeline  connected  to  the  areas.  Indeed, 
our  experience  with  pipeline/producer 
contract  renegotiation  in  the  past  few 
years  demonstrates  that  uncommitted 
gas  supplies  are  available  throughout 
North  America.  This  means  that  sellers 
of  uncommitted  supplies  could  replace 
pipeline  sales,  and  that  it  will  not  be 
profitable  for  a  pipehne  to  attempt  to 
exercise  market  power  over  the  sale  of 
natural  gas. 

Given  this  assumption  we  conclude 
that  sellers  of  long-term  firm  gas 
supplies  (whether  they  be  individual 
pipelines  or  other  sellers)  will  not  have 
market  power  over  the  sale  of  natural 
gas.  There  is  no  doubt,  as  Congress 


expressly  found  and  confirmed,  that  a 
competitive  market  exists  for  gas  at  the 
wellhead  and  in  the  field.  The 
Commission  requests  comments  on 
whether  this  proposed  finding  is  correct 
If  so,  the  Commission  will  eliminate  Its 
divertible  supply  study  from  its  market 
power  analysis  from  individual  cases. 

The  Commission  proposes  to 
implement  the  market-based  gas  pricing 
by  amending  part  284  to  include  a 
blanket  certificate  for  both  firm  and 
interruptible  unbundled  sales  to  all  on 
or  off  system  sales  customers.  The 
blanket  sales  certificate  would  provide 
for  the  pregrant  of  abandonment  of  the 
unbundled  sales  services  provided 
under  the  blanket  sales  certificates.*' 

D.  Blanket  Interruptible  Sales  Service 

The  Commission's  proposals  to 
require  upstream  imbundling  of  sales 
services  and  to  conclude  that  unbundled 
pipelines  do  not  possess  significant 
market  pofwer  raise  the  question  of 
whether  there  should  be  any  limitations 
or  restrictions  on  pipeline  interruptible 
sales  services  (other  than  standards  of 
conduct  see  infra.]  The  Commission 
concludes  that  there  should  be  no 
additional  restraints  on  interruptible 
sales.  The  unbundling  of  pipeline  sales 
services  should  enable  producers/ 
marketers  and  pipelines  to  compete  for 
long-term  sales  on  an  even  basis.  There 
is  no  reason  why  the  Commission 
should  prohibit  pipelines  from 
competing  on  an  even  basis  with 
producers/marketers  for  short-term 
(spot]  sales. 

The  Commission's  adoption  of  the 
proposals  in  this  NOPR  in  a  Final  Rule 
may  render  moot  the  Interruptible  Sales 
Service  issues  considered  during  the 
May  2, 1990  technical  conference  in 
Arkla  Energy  Resources,  Inc.,  et  al,  50 
FERC  1  61,366  (1990).  Parties  who 
participated  in  the  May  2, 1990  technical 
conference  are  specifically  asked  to 
comment  on  whether  the  adoption  of  the 
proposals  in  this  NOPR  will  cause  the 
ISS  issues  they  raised  at  the  technical 
conference  to  be  moot 

E.  Standards  of  Conduct 

Order  No.  497  »"  adopted  standards  of 
conduct  and  reporting  requirements  for 


**  &  Rep.  No.  30.  lOlat  Cong.  1st  Sesa.  al  p.  3 

(1988)  ( partial  welUiead  decontrol  under  tha 

NGPA  has  helped  to  create  an  environment  in 
which  competition,  not  public  utility-type  regulatloa 
is  the  dominant  force  in  determining  prices  and 
supplies  in  the  natural  gas  sales  markets  *  *  *.") 


**  See  parts  X  (Blanket  Sales  Certificates)  and  VI 
(Pregranted  At>andonment  of  Unbundled  Sales 
Obligations). 

**  Inquiry  Into  Alleged  Anticompetitive  Practices 
Related  to  Marketing  Affiliates  of  Interstate 
Pipelines.  S3  FR  22.139  (June  14. 1988),  III  FERC 
StaU.  and  Regs.  \  30.820  (1988).  order  oh  reh'i. 
Order  No.  497-A,  54  Fed.  Reg.  52.781  (Dec.  22 1989). 
Ill  FERC  Stat*,  and  Regs.  \  30,868  (1989),  order 
extending  sunset  date.  Order  No.  497-B.  55  FR 
53.291  (Dec.  28, 1990).  UI  FERC  Stats,  and  Regs. 
1  30.908  (1990). 


interstate  pipelines  with  marketing 
affiliates."  In  brief,  the  pipeline  is 
prohibited  from  preferring  its  marketing 
affiliate  over  nonaffiliated  shippers  with 
respect  to  transportation  matters,  access 
to  information,  and  transportation 
discounts.**  In  addition,  pipelines  are 
required  to  establish  and  file  with  the 
Commission  procedures  to  enable 
shippers  and  the  Commission  to 
determine  how  the  pipeline  is  complying 
with  the  standards  of  conduct 

The  Commission  proposes  to  continue 
Order  No.  497*8  standards  of  conduct 
and  reporting  requirements  for  interstate 
pipelines  wiUi  marketing  affiliates  even 
though  the  pipelines  will  be  providing 
sales  on  an  imbundled  basis  with 
transportation  separately  provided.  This 
is  because  there  is  no  change  in  the 
competitive  relationship  between  the 
marketing  affiliate  and  other  shippers 
and  the  need  to  protect  nonaffdiated 
customers  from  preferences  that  could 
be  given  to  affiliated  shippers. 

The  Commission  also  believes  that 
Order  No.  497*s  standards  of  conduct 
and  reporting  requirements  should  apply 
to  the  pipeline  as  provider  of  unbundled 
sales  services.  The  pipeline  as  merchant 
would  be  the  functional  equivalent  of  a 
marketing  affiUate.  Therefore,  it  is  self- 
evident  that  the  non-pipeline  suppliers 
and  other  customers  need  protection 
from  preferences  that  could  be  given  to 
the  pipeline  as  merchant  just  as  much  as 
protection  is  needed  from  potential 
preferences  that  could  be  given  to 
marketing  affiliates.  Accordingly,  the 
Commission  proposes  to  include 
standards  of  conduct  and  reporting 
requirements  as  part  of  the  regulations 
with  respect  to  blanket  sales  certiHcates 
for  unbundled  pipeline  sales. 

Pipelines  offering  unbtmdled  blanket 
sales  services  would  be  required  to 
organize  their  sales  and  transportation 
operating  emloyees  so  that  they  function 
to  comply  with  S  161.3  (a),  (b),  (d),  and 
(1)  and  to  comply  with  (e).  (f),  (h),  and  (i) 
by  considering  dieir  sales  operating 
employees  as  an  operational  imit  which 
is  the  functional  equivalent  of  a 
marketing  affiliate.**  In  addition,  those 
pipelines  would  be  required  to  conduct 
their  businesses  in  conformity  with  the 
comparability  requirements  of 
SS  284.8(f)  (1)  and  (4)  and  284.9(f)(1)  by 
not  giving  shippers  of  gas  sold  by  the 
pipeline  any  preference  over  shippers  of 
gas  sold  by  any  other  merchant  in 


matters  relating  to  Part  284 
transportation.**  Moreover,  the 
pipelines  would  be  required  to  file 
procedures  **  and  to  comply  with 
Section  250.16  by  considering  their  sales 
operating  employees  as  an  operational 
unit  which  is  the  functional  equivalent 
of  a  marketing  affiliate.** 

Vni.  Comparable  Matters 

A.  General 

The  Commission's  aim  in  adopting 
Order  No.  436  was  to  prevent  pipelines 
fiom  discriminating  in  their  selection  of 
transportation  customers  in  order  to 
prefer  their  ovra  sales,*'  In  codifyinq 
the  opten  access  transportation  program, 
the  Commission  required  pipelines  to 
offer  their  transportation  services 
without  undue  discrimination  or 
preference  in  the  quality  of  service 
provided.**  Since  1985,  when  Order  No. 
436  was  adopted,  the  Commission  has 
grappled  with  complex  problems 
associated  with  approving  reasonable 
operational  conditions  for  pipelines  *•  in 
light  of  the  need  to  guard  against  undue 
discrimination.  In  addition,  this  task 
was  thrust  to  the  forefront  in  gas 
inventory  charge  proceedings  where  it 
was  xatal  to  ensure  that  the  pipeline's 
transportation  services  were  provided 
on  a  basis  comparable  in  quality  to  the 
quality  of  the  transportation  service 
provided  as  part  of,  or  embedded  within, 
the  pipeline's  sales  services.*'  In 
essence,  this  comparabihty  principle 
implements  the  Congressional  aim  that 
all  gas  supplies  must  be  shipped  on  even 
terms  tmder  open  access 
transportation.*' 

The  Commission  proposes  to  amend 
part  284  of  the  Commission's  regulations 
in  several  ways  as  discussed  below  in 
order  to  implement  comparability. 

B.  The  Comparability  Principle 

The  Commission  first  proposes  to 
amend  part  284  to  codify  the 


•■  18  CFR  parts  181  and  250  (1990).  See  also 
Algonquin  Gas  Transmission  Co..  et  oL  55  FERC 
1 61.281  (1901)  with  respect  to  pipeline  compliance 
with  the  reporting  requirements  of  |  250.16  of  the 
Commission's  regulations. 

"  18  CFR  161.3  (1901). 

"  This  requirement  would  be  similar  to  that  of  18 
CFR  181  J(g). 


**  This  requirement  would  be  in  lieu  of  18  CFR 
161  J(c). 

**  This  requirement  would  be  similar  to  that  of  18 
CFRieiJti). 

**  Section  2Sai6  sets  forth  reporting 
requirement*. 

•'  Order  No.  436.  tupn  nJ  at  p.  31.405 
("Examples  of  discrimination  that  the  Commlssioa 
find*  to  be  undue  or  preferential  within  the  context 
of  self-implementing  authorizations  are  refusals  to 
transport  for  existing  sales  or  non-fuel  switchable 
customer*  and  preference  for  affiliates.") 

»•  18  CFR  284.8(b)  and  284.9(b)  (1901). 

••  18  CFR  284.8(c)  and  284.9(c)  (1801). 

*■  E^.,  Transcontinental  Gas  Pipe  Line  Corp..  55 
FERC  I  61.446  (1901) . 

*'  See  text  at  n.22,  $i^>n.  The  Commission  notes 
that  comparable  may  be  deflned  as  either  similar  or 
the  same.  Here,  in  light  of  Congress'  aim. 
comparable  mean*  the  same  to  the  maximum  extent 
feasible. 
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comparability  principle.  The  usual 
formulation  of  comparability  has  been 
that  pipelines'  transportation  services 
must  be  comparable  in  quality  to  the 
transportation  services  provided  as  part 
of,  or  embedded  within,  their  sales 
services.  However,  this  deRnition  of 
comparability  assumes  a  bundled  sales 
service.  As  stated  above,  the 
Commission,  with  one  exception,  and 
subject  to  the  comments  specifically 
requested  on  this  issue,  is  proposing  to 
mandate  the  unbundling  of  sales  from 
transportation.  Hence,  the  commission's 
proposed  amended  Part  284  would 
require  an  open  access  pipeline  that 
offers  transportation  to  provide 
transportation  services  on  a  basis  that  is 
comparable  In  quality  for  all  gas 
supplies,  whether  purchased  from  the 
pipeline  or  elsewhere.  This  definition 
would  cover  both  bundled  and 
unbundled  pipeline  sales  and  would 
ensure  that  the  pipeline's  reasonable 
operational  conditions  imposed  on  its 
transportation  services  under  §  §  284.8(c] 
and  284.9(c)  result  in  non-discriminatory 
services  for  pipeline  sales  gas  or  for 
third  party  sales  gas."  This  principle 
would  govern  all  of  a  pipeline's  terms 
and  conditions  for  open  access  service 
which  have  any  meaningful  impact  on  a 
decision  to  purchase  pipeline  sales  gas 
versus  third  party  sales  gas.  Those  terms 
and  conditions  should  be  a  neutral 
factor  in  influencing  the  gas  purchaser's 
decision  about  whether  to  purchase  gas 
from  the  pipeline  or  from  another  gas 
merchant 

At  this  stage,  the  Commission  will  not 
prescribe  uniform  terms  and  conditions 
to  implement  comparability  because  it 
recognizes  that  pipeHne  systems  differ 
in  many  respects."  However,  the 
comparability  principle  must  be 
addressed  and  implemented  in  each 
pipeline  restructuring  proceeding 
initiated  by  the  Final  Rule  to  ensure  that 
all  gas  is  afforded  equal  treatment.  The 
Commission  finds  that  at  a  minimum 
this  will  require  that  the  pipeline.  In  its 
capacity  as  a  firm  seller  of  gas.  or  a 
shipper  that  purchased  gas  from  a 
pipeline,  or  from  an  affiliate  of  the 
pipeline,'*  must  be  given  no  preference 
over  other  shippers  with  respect  to 
matters  relating  to  Part  284 
transportation.  Therefore,  in  the 
restructuring  proceedings,  the  parties 
must  address  aggregate  receipt  point 
capacity.'*  individual  receipt  point 


capacity."  receipt  point  flexibility,'^ 
mainline  segment  capacity,"  storage 
capacity,'"  the  scheduling  of  gas 
injections  into  the  pipeline,  the 
bcheduling  of  gas  deliveries  from  the 
pipeline,  the  imposition  and  assessment 
of  penalties  including  balancing  rights 
(such  as  through  system  storage  and  line 
pack),  and  the  right  to  firm  delivery 
points,  and  the  instantaneous  receipt 
and  dehvery  of  gas  for  all  shippers.'" 

C.  Capacity  Reallocation 

Although  the  Commission  proposes  to 
eliminate  capacity  brokering,  the 
Commission  proposes  two  capacity 
reallocation  requirements  as  discussed 
below.  The  Conunission  believes  that 
these  new,  capacity  reallocation 
programs  will  be  adequate  substitutes 
for  capacity  brokering.  However,  the 
Commission  will  terminate  capacity 
brokering  only  if  it  determines,  after 
reviewing  the  comments  here,  that  the 
proposed  reallocation  programs  are 
appropriate  alternatives  to  the  current 
capacity  brokering  program  and  can  be 
operated  without  some  of  the  perceived 
problems  currently  associated  with 
unlimited  capacity  brokering. 


**  18  CFR  284.B(b)  and  284.g(b).  United  Gai  Pipe 
Line  Co..  S5  PBRC 1  91.330  at  p.  81.974  (18S1). 

**  E.g..  pipeline*  vary  dramatically  In  the  number 
of  mainline  receipt  point*. 

•«  Affiliate  if  defined  in  18  CFR  181.2  (1981). 

**  For  example,  the  parties  may  choose  to 
allocate  aggregate  Ann  receipt  point  capacity  on  the 


basis  of  each  shipper's  daily  reservaUon  (or 
contract  demand)  quantity  and  the  pipetine'i 
bundled  daily  fim  sale*  service  obligation.  The 
Commisaion  requeats  conunenta  on  this  and  other 
portential  methods  to  allocate  aggregate  receipt 
point  capacity. 

••  For  example,  the  parties  may  choose  to 
allocate  individual  firm  receipt  point  capacity  on  a 
first-come,  first-aerved  basis.  However,  if  there  are 
more  nominations  or  designations  in  the  same  place 
in  the  queue  than  available  capacity,  remaining 
capacity  could  be  allocated  on  a  pro  rata  basis 
according  to  the  ratio  of  individual  nominations  or 
designations  at  the  receipt  point  to  total 
nomination*  or  designations  at  the  receipt  point. 
The  Commission  requests  comments  on  this  and 
other  potential  methods  to  allocate  individual 
receipt  point  capacity.  The  Commission  has 
approved  pipeline  use  of  an  iterative  nomination 
process  to  allocate  capacity  witen  more  requests  for 
capacity  are  received  than  can  be  accommodated  at 
those  particular  receipt  points.  Equitrans  v.  Texas 
Eastern  Transmissloo  Co^  40  FERC  f  81^87  at  p. 
62.489  (1989).  In  addition,  the  Commission  requests 
comments  on  whether  the  pipelines  should  use  an 
electronic  bulletin  board  or  other  method  to  make 
icnown  in  advance  the  availability  of  capacity  at 
particular  ref^pt  points.  Id. 

*'  Finn  shippers  must  have  flexibility  in  changing 
firm  receipt  points  and  in  using  all  available  receipt 
points  on  an  interruptible  basis. 

••  For  example,  the  parties  may  choose  to 
allocate  firm  mainline  segment  capacity  on  a  pro 
rata  basis.  Any  change  in  the  method  for  allocating 
any  capadly  should  address  obligations  incurred  by 
firm  shippers  and  the  pipeline  prior  to  the  change 
[i.e..  should  right*  (o  capacity  be  grandfathered?]. 

••  See  discussion  of  storage,  infra. 

*o  As  stated  above,  the  Commission  continues  to 
support  the  intplementatioo  of  innovative 
transportation  services  such  as  Columbia  Ca* 
Transmission  Corporation's  off-peak  firm 
transportation  service.  Columbia  Cas  Transmission 
Corp-  54  FERC  \  61,228.  reh'g  granted  in  part  and 
denied  in  part  55  FERC  1  61.366  (1991).  See  also 
Columbia  Gas  Transmission  Corp..  55  FERC  1 61.167 
(1991)  (compliance  order). 


1.  Third  Party  Pipeline  Capacity 

Many  downstream  mainlines  are  fed 
not  only  by  the  upstream  segments 
owned  the  same  pipeline  but  by 
upstream  pipelines  owned  by  other 
pipelines.  The  first  question  is  whether 
firm  shippers  on  a  downstream  pipeline 
need  capacity  rights  on  the  upstream  or 
third  party  pipelines  to  achieve 
comparability.  The  second  question  is.  if 
so,  what  should  be  the  extent  of  those 
capacity  rights?  The  Commission 
requests  comments  on  its  discussion  of 
these  issues. 

Firm  shippers  should  have  access  to 
the  same  production  areas  as  the 
pipeline,  in  order  to  prevent  any   - 
exercise  of  market  power  by  the 
pipeline  over  supplies.'  *  This  is  true 
whether  the  downstream  pipeline  sells 
gas  on  a  bimdled  or  unbundled  basis 
because  unbundling  at  the  intersection 
of  an  upstream  and  downstream 
pipeline  without  capacity  on  the 
upstream  pipeline  for  customers  of  the 
downstream  pipeline  can  give  an 
advantage  to  the  pipeline  as  merchant 
because  of  its  superior  access  to 
upstream  supplies.  This  means  that  a 
downstream  pipeline's  capacity  on  an 
upstream  pipeline  should  be  considered 
as  if  that  capacity  were  a  mainline 
segment  of  the  downstream  pipeline. 

The  proposed  regulations  therefore 
provide  that  an  open  access  upstream 
pipeline  must  permit  a  downstream 
pipeline  to  assign  its  transportation 
capacity  on  the  upstream  pipeline  on  a 
non-discriminatory  basis  to  its  firm 
shippers.  In  addition,  the  downstream 
pipeUne  would  be  required  to  exercise 
its  conversion  rights  on  the  upstream 
pipeline  and  to  assign  its  upstream  firm 
transportation  capacity  (both 
conversion  and  nonconversion  firm 
transportation)  and  its  upstream  firm 
contract  storage  capacity  to  its  firm 
transportation  customers  to  the  extent 
necessary  to  provide  capacity  to  those 
shippers  that  desire  upstream  capacity. 
The  downstream  shippers'  rights  to 
capacity  would  be  determined  imder  the 
method  used  by  the  downstream 
pipeline  to  allocate  capacity  on  mainline 
segments,  with  the  upstream  pipeline 
considered  as  if  it  were  a  mainline 
segment  of  the  downstream  pipeline. 
The  upstream  pipeline  would  charge  the 
downstream  pipeline's  customers  the 
same  rates  that  it  would  have  charged 
the  downstream  pipeline  bad  there  been 
no  assignment  In  addition,  the 
downstream  pipeline  would  not  be  able 
to  charge  a  fee  in  connection  with  the 


'  ■  See  text  at  n.22  where  the  House  Committee 
emphasized  Ae  need  for  buyer*  to  reach  producers. 


Federal  Re; 

assignment  of  its  capacity  on 
upstream  pipeline.''* 

2.  Voluntary  Reallocation  of  1 
Transportation  Capacity 

A  pipeline  may  have  reque 
capacity  in  excess  of  availab! 
capacity.  Hence,  it  will  not  bi 
those  requests  and  a  service  i 
develop.  This  will  occur  even 
some  firm  shippers  under  cor 
the  pipeline  may  no  longer  nc 
part  of  their  firm  capacity  un( 
contract  with  the  pipeline.  C{ 
brokering  permits  those  firm 
broker  their  firm  capacity  to  i 
who  might  otherwise  be  able 
only  interruptible  capacity  fr( 
pipeline. 

The  Commission  continues 
that  it  is  essential  to  permit  tl 
reallocation  of  firm  capacity 
open  access  transportation. } 
the  Commission  is  proposing 
capacity  brokering  with  a  caj 
releasing  mechanism  becausi 
that  capacity  releasing  will  b 
adequate  substitute  for  capac 
brokering  and  is  more  compa 
nondiscriminatory,  open  acc( 
transportation  and  this  NOPI 
comparabihty  objective.  Am< 
things,  the  alternative  vehich 
provide  for  more  imiformity. ' 
proposed  program  would  be  i 
under  Part  284  for  interstate  | 
afid  woidd,  therefore,  elimina 
for  a  plethora  of  capacity  brc 
certificates.  Also,  because  thi 
would  be  operating  the  propc 
program,  the  Commission  wil 
better  position  to  ensure  that 
pipelines  have  similar  requiri 
respect  to  the  reallocation  of 

The  capacity  releasing  pro] 
provide  many,  if  not  all.  of  th 
benefits  as  capacity  brokerin 
instance.  LDCs  book  a  certai 
firm  service  all  year  round  to 
service  continuity  for  peak  p( 
may  be  only  a  few  months  pe 
LDC'may  be  willing  to  relinq 
capacity  for  a  portion  of  rem) 
periods.  This  serves  both  e^i 
load  management  purposes. ' 
points  indicate  that  the  prop( 
capacity  releasing  altemativt 
the  better  way  for  achieving 
essential  need  for  a  system  o 
reallocation  in  a  maimer  con: 
the  goals  of  nondiscriminatoi 
access  transportation  and  th< 
of  natural  gas  at  the  wellheai 
field.  Accordingly,  the  Comm 
proposes  to  amend  part  284  t 
that  all  interstate  open  acces 

**  See  infn  for  a  diacuasion  of  trai 
associated  with  upstream  capacity  rij 
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1.  Third  Party  Pipeline  Capacity 

Many  dowmstream  mainlines  are  fed 
not  only  by  the  upstream  segments 
owned  the  same  pipeline  but  by 
upstream  pipelines  owned  by  other 
pipelines.  The  first  question  is  whether 
firm  shippers  on  a  downstream  pipeline 
need  capacity  rights  on  the  upstream  or 
third  party  pipelines  to  achieve 
comparability.  The  second  question  is,  if 
so,  what  should  be  the  extent  of  those 
capacity  rights?  The  Commission 
requests  comments  on  its  discussion  of 
these  issues. 

Firm  shippers  should  have  access  to 
the  same  production  areas  as  the 
pipeline,  in  order  to  prevent  any   - 
exercise  of  market  power  by  the 
pipeline  over  supplies.'  *  This  is  true 
whether  the  downstream  pipeline  sells 
gas  on  a  bundled  or  unbundled  basis 
because  unbundling  at  the  intersection 
of  an  upstream  and  downstream 
pipeline  without  capacity  on  the 
upstream  pipeline  for  customers  of  the 
downstream  pipeline  can  give  an 
advantage  to  the  pipeline  as  merchant 
because  of  its  superior  access  to 
upstream  supplies.  This  means  that  a 
downstream  pipeline's  capacity  on  an 
upstream  pipeline  should  be  considered 
as  if  that  capacity  were  a  mainline 
segment  of  the  downstream  pipeline. 

The  proposed  regulations  therefore 
provide  that  an  open  access  upstream 
pipeline  must  permit  a  downstream 
pipeline  to  assign  its  transportation 
capacity  on  the  upstream  pipeline  on  a 
non-discriminatory  basis  to  its  firm 
shippers.  In  addition,  the  downstream 
pipehne  would  be  required  to  exercise 
its  conversion  rights  on  the  upstream 
pipeline  and  to  assign  its  upstream  firm 
transportation  capacity  (both 
conversion  and  nonconversion  firm 
transportation)  and  its  upstream  firm 
contract  storage  capacity  to  its  Hrm 
transportation  customers  to  the  extent 
necessary  to  provide  capacity  to  those 
shippers  that  desire  upstream  capacity. 
The  downstream  shippers'  rights  to 
capacity  would  be  determined  under  the 
method  used  by  the  downstream 
pipeline  to  allocate  capacity  on  mainline 
segments,  with  the  upstream  pipeline 
considered  as  if  it  were  a  mainline 
segment  of  the  downstream  pipeline. 
The  upstream  pipeline  would  charge  the 
downstream  pipeline's  customers  the 
same  rates  that  it  would  have  charged 
the  downstream  pipeline  bad  there  been 
no  assignment  In  addition,  the 
downstream  pipeline  would  not  be  able 
to  charge  a  fee  in  connection  with  the 


assignment  of  its  capacity  on  the 
upstream  pipeline.'* 

2.  Volimtary  Reallocation  of  Firm 
Transportation  Capacity 

A  pipeline  may  have  requests  for  firm 
capacity  in  excess  of  available  firm 
capacity.  Hence,  it  will  not  be  able  to  fill 
those  requests  and  a  service  queue  will 
develop.  This  will  occur  even  though 
some  firm  shippers  under  contract  with 
the  pipeline  may  no  longer  need  all  or 
part  of  their  firm  capacity  under  their 
contract  with  the  pipeline.  Capacity 
brokering  permits  those  firm  shippers  to 
broker  their  firm  capacity  to  entities 
who  might  otherwise  be  able  to  obtain 
only  interruptible  capacity  from  the 
pipeline. 

The  Commission  continues  to  believe 
that  it  is  essential  to  permit  the 
reallocation  of  firm  capacity  as  part  of 
open  access  transportation.  However, 
the  Commission  is  proposing  to  replace 
capacity  brokering  with  a  capacity 
releasing  mechanism  because  it  believes 
that  capacity  releasing  will  be  an 
adequate  substitute  for  capacity 
brokering  and  is  more  compatible  with 
nondiscriminatory,  open  access 
transportation  and  this  NOPR's 
comparabihty  objective.  Among  other 
things,  the  alternative  vehicle  would 
provide  for  more  uniformity.  The 
proposed  program  would  be  required 
under  Fart  284  for  interstate  pipelines 
afid  would,  therefore,  eliminate  the  need 
for  a  plethora  of  capacity  brokering 
certificates.  Also,  because  the  pipelines 
would  be  operating  the  proposed 
program,  the  Commission  will  be  in  a 
better  position  to  ensure  that  the 
pipelines  have  similar  requirements  with 
respect  to  the  reallocation  of  capacity. 

The  capacity  releasing  program  would 
provide  many,  if  not  all,  of  the  same 
benefits  as  capacity  brokering.  For 
instance,  LDCs  book  a  certain  amount  of 
firm  service  all  year  round  to  guarantee 
service  continuity  for  peak  periods.  This 
may  be  only  a  few  months  per  year.  The 
LDC'may  be  willing  to  relinquish 
capacity  for  a  portion  of  remaining 
periods.  This  serves  both  e^iciency  and 
load  management  purposes.  Those 
points  indicate  that  the  proposed 
capacity  releasing  alternative  may  be 
the  better  way  for  achieving  the 
essential  need  for  a  system  of  capacity 
reallocation  in  a  maimer  consistent  with 
the  goals  of  nondiscriminatory,  open 
access  transportation  and  the  decontrol 
of  natural  gas  at  the  wellhead  and  in  the 
field.  Accordingly,  the  Commission 
proposes  to  amend  part  284  to  require 
that  all  interstate  open  access  pipelines 


must  provide  a  capacity  releasing 
mechanism  through  which  existing 
shippers  can  volimtarily  reallocate  all  or 
a  part  of  their  firm  transportation 
capacity  rights  to  any  person  who  wants 
to  obtain  that  capacity  by  contracting 
with  the  pipeline." 

The  Commission's  proposed  capacity 
releasing  mechanism  would  allow  firm 
capacity  holders  to  permanently  release 
some  or  all  of  their  capacity  and  to 
temporarily,  for  any  shorter  period  of 
time,  release  some  or  all  of  their 
capacity  on  an  annual  or  seasonal  basis. 
Capacity  releasing  would  operate  as 
follows.  After  the  restructuring  is 
accomphshed  (including  the  firm 
capacity  holder's  exercise  of  the  right  of 
first  refusal  as  described  in  part  VI),  the 
firm  capacity  holder  would  inform  the 
pipeline  that  it  wants  to  release  capacity 
on  a  permanent  or  temporary  basis,  the 
specific  quantity  to  be  released,  and  the 
period  of  time.  The  pipeline  would  then 
make  this  information  available  on  its 
electronic  bulletin  board  and  would  hold 
a  seven  business  day  open  season.  The 
pipeline  would  be  required  to  resell  that 
capacity  under  part  284  to  the  applicant 
offering  the  highest  price  not  to  exceed 
the  pipeline's  maximum  rate.  If  more 
than  one  applicant  offers  the  same  top 
price,  the  pipeline  would  allocate  the 
capacity  among  those  top  bidders  on 
either  a  pro  rata  basis,  or  a  present 
value  of  the  reservation  fee  per  imit 
basis,  or  a  first-come,  first-served 
basis.'*  Unless  the  pipeline  otherwise 
agrees  (such  as  where  there  is  a 
permanent  reallocation  of  aimual 
capacity),  the  releasing  customer  would 
remain  liable  on  its  contract  but  would 
receive  en  offset  against  its  bill  of  the 
resale.'*  The  pipeline  itself  should  be 


^ '  See  text  at  xLZi  where  the  House  Committee 
emphasized  Ae  need  for  buyers  to  reach  producers. 


**  See  infn  for  a  discussion  of  transition  costs 
associated  with  upstream  capacity  rights. 


**  In  addition  to  capacity  releasing,  the 
Commission  is  proposing  to  require  pipelines  to 
conduct  some  form  of  open  season  where  during  the 
restructuring  process  LDCs  must  exercise  a  right  of 
first  refusal  as  discussed  in  Part  VI.  That  first 
refusal  process  and  the  pro|>osed  capacity  releasing 
rule  may  play  an  Important  role  tn  future  capacity 
allocation  in  light  of  the  elimination  of  unlimited 
capacity  brokering.  For  Instance,  should  an  LDC  not 
be  willing  to  exercise  its  right  of  first  refusal,  then 
some  portion  of  previously  booked  capacity  will  be 
available  to  new  customers. 

^*  See  Kem  River  Gas  Transmission  Co.,  el  aJ.,  51 
FERC  1  ei.l95  St  pp.  81.542-43. 

**  If  the  pipeline  has  uncommitted  firm  capacity 
available,  it  may,  if  it  so  chooses,  assign  part  or  all 
of  that  uncommitted  capacity  to  the  shipper  or 
shippers  who  desire  such  capacity  before  it 
reallocates  the  firm  capacity  of  existing  shippers. 
Presumsbly.  such  assignment  of  the  pipeline's  own 
uncommitted  firm  capacity  would  occur  as  soon  as 
a  new  shipper  inquired  about  obtaining  new 
capacity.  Indeed,  the  blanket  certificate  itself 
requires  the  pipeline  to  provide  transportation  on  a 
nondiscriminatory  basis  to  all  who  request  it  to  the 
full  extent  of  its  available  capacity  (iitcludlng  firm 
OS  pa  city). 


indifferent  to  the  substitution  because 
its  total  contract  demand  will  remain 
unchanged.  The  details  of  capacity 
releasing,  including  the  pipeline's 
recompense  and  operational  procedures, 
would  be  determined  in  the  individual 
restructuring  proceedings."  Interested 
commenters  should  discuss  whether 
capacity  releasing  is  a  good  alternative 
to  capacity  brokering  and  if  so,  why, 
and  if  not  why  not.  In  other  words,  is 
capacity  releasing  workable?  The 
Commission  also  requests  comments  on 
whether  it  should  continue  to  require  the 
maximum  rate  for  the  released  capacity 
to  be  limited  to  the  rate  paid  by  the 
releasing  customer.  For  example,  if  a  ' 
sufficient  number  of  shippers  bid  for  the 
released  capacity,  should  the 
Commission  consider  the  rate  to  be 
restrained  adequately  by  the  operation 
of  a  robust  secondary  transportation 
market?  If  so,  are  there  economic 
benefits  that  may  result  if  the  price 
charged  for  released  capacity  is  not 
constrained  by  the  Part  284  maximum 
rate?  How  would  such  a  market  based 
rate  affect  each  segment  of  the  industry? 
Finally,  the  Commission  is  aware  in 
some  circumstances  that  one  problem 
with  capacity  brokering  is  that  certain 
customers  are  unable  to  broker  capacity. 
This  is  because  those  customers, 
because  of  the  loads  that  they  serve,  do 
not  have  any  customers  behind  their 
systems  who  need  to  acquire  firm 
capacity.  The  question  is  would  a 
capacity  releasing  program  address  this 
problem  any  better  and  if  not  what 
solutions  would  address  this  problem? 

D.  Storage 

Many  pipelines  have  storage  facilities 
which  are  an  integral  part  of  their 
systems.  The  pipelines  use  their  storage 
facilities  for  a  variety  of  functions.  First, 
the  pipelines  utilize  storage  for 
balancing  purposes.  That  is,  a  pipeline 
can  maintain  a  constant  flow  of  gas  on  a 
daily  basis  by  diverting  supphes  to 
storage.  Second,  a  pipeline  can  use 
storage  to  implement  seasonal  supply 
management.  That  is,  a  pipeline  can 
purchase  gas  during  off-peak  periods 
and  store  it  for  sale  during  peak  periods. 
Third,  a  pipeline  can  use  storage  as  a 
supplement  to  transmission  capacity. 
This  occurs  when  mainline  transmission 


'•  See  Florida  Gas  Transmission  Co,  51  FERC 
1  61.309  at  p.  62.013-014  (1090)  and  53  FERC  1  61.390 
at  p.  62.360  (1990)  for  an  example  of  a  program  for 
permanently  or  temporarily  releasing  firm  capacity. 
("Allowing  Florida  Gas  Customers  with  excess 
capacity  to  relinquish  it  for  use  by  others  who  are 
experiencing  a  shortage  should  promote 
maximization  of  througbput  and  efficient  allocation 
of  capacity  consistent  with  our  polioas."  51  FEKC  at 
p.  62.013.) 
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capacity  it  less  than  the  pipeline's  finn 
obligations,  with  the  difference 
delivered  out  of  downstream  (delivery 
area]  storage.  At  times,  storage  may 
perfOTOi  all  three  functions.  At  present, 
part  284  of  the  Commission's  regulations 
does  not  require  that  an  open  access 
pipeline  make  storage  available  on  an 
open  access  contract  basis  so  that 
shippers  may  store  their  own  gas.  An 
open  access  pipeUne,  of  course,  may 
apply  for  a  blanket  certificate  to  provide 
firm  and  interruptible  open  access 
contract  storage  services.''^  However, 
the  Commission  requires  that  an  open 
access  pipehne  must  make  system 
storage  available  to  firm  shippers  on  a 
nondiscriisinatory  basis  to  assure  open 
access  firm  transportation  service.''* 

As  discussed  above,  the  Commission 
is  requiring  pipelines  to  unbundle  most 
of  their  sales  at  an  upstream  point. 
Hence,  the  pipeline  should  no  longer 
need  downstream  storage  to  fulfill  most 
of  its  firm  sales  obligations.  It  should 
only  need  downstream  storage  for  load 
balancing  and  system  management  and 
to  fulfill  its  proposed  limited  bundled 
firm  sales  obligations.  Hence, 
unbundling  should  require,  if  the 
Commission  adopts  it  as  proposed,  the 
pipelines  to  sell  downstream  storage  to 
transportation  customers.  The 
Commission  believes  that  these  storage 
sales  must  be  on  a  non-discriminatory, 
open  access  basis  without  regard  to  the 
identity  of  the  upstream  seller  of  the  gas. 

The  pipeline  may  need  to  use  its 
upstream  production  area  storage  to 
satisfy  its  unbundled  firm  sales 
obligations.  However,  the  Commission 
believes  that  shipper  access  to  upstream 
storage  is  an  important  comparability 
issue.  Indeed,  access  to  this  storage 
illustrates  the  need  for  comparability. 
For  example,  a  pipeline  may  have 
available  storage  capacity  that  is  not 
needed  to  serve  maximum  firm 
requirements.  However,  this  storage  is 
nonetheless  valuable  in  that  the  pipeline 
is  able  to  buy  gas  off  peak  at  cheaper 
prices  and  store  it  for  later  sale. 
Preventing  access  to  storage  may  give 
the  pipeline  a  competitive  advantage 
over  other  gas  merchants  and  may 
conflict  with  the  goal  of  open  access  to 
maximize  the  benefits  of  competition  by 
requiring  the  shipment  of  all  gas 
supplies  on  comparable  terms. 


The  Commission  pn^rases  to  amend 
part  284  so  that  an  interstate  pipeline 
must  offer  firm  and  interrupbble  open 
access  storage  as  part  of  its  open  access 
transportation  program.  This  would  be 
accomplished  by  amending  i  284.1(a)  of 
the  Commission's  regulations  to  define 
transportation  as  including  storage, 
except  for  pipelines  offering 
transportation  under  18  CFR  part  284, 
subpart  C  (Certain  Transportation  by 
Intrastate  Pipelines).  As  amended. 
S  28.1(a)  would  read:  "  'Transportation' 
includes  storage  (except  for  pipelines 
offering  transportation  under  part  284 
subpart  C).  exchange,  backhaul, 
displacement  or  other  .-nethods  of 
transportation."  Storage,  therefore, 
would  be  included  within  the  other 
requirements  of  part  284  for  interstate 
pipelines.^*  Pipelines  would  have  to 
provide  access  to  storage  on  a  firm  and 
interruptible  basis  for  all  shipper  gas 
without  regard  to  the  seller  in  a  manner 
that  is  not  unduly  discriminatory.  The 
pipeline  would  be  required  to  offer  the 
open  access  storage  on  a  basis  that  is 
not  in  any  way  tied  to  the  storage 
customers'  purchase  of  a  particular  type 
of  transportation. 

Because  storage  capacity  {i.e.,  daily 
deliveries  out  of  storage)  is  less  than 
aggregate  contract  demand,  the  pipeline 
would  be  permitted  to  allocate  firm 
storage  capacity  under  the  method  used 
to  allocate  mainline  segment  capacity. 
Customers  currently  holding  firm 
storage  rights,  however,  would  retain 
those  rights  unless  they  voluntarily 
release  them.  The  pipeline  would  be 
entitled  to  retain  capacity  for  its  limited 
bundled  firm  sales  program  "*  and  for 
load  balancing  purposes  and  system 
management."'  Firm  shippers,  whether    - 
or  not  they  elect  open  access  storage 
service,  should  have  the  same  degree  of 
balancing  flexibility  as  the  pipeline 
possesses  when  providing  its  sales 
services.  Firm  shippers  should  be  able  to 
use  both  storage  on  a  non-contract  basis 
and  line  pack  for  balancing.** 

Finally,  the  unbundling  of  sales  and 
the  provision  of  open  pccess  storage 
would  mean  that  a  shipper  would  no 
longer  be  entitled  to  rely  on  pipeline 
system  storage  to  assure  firm 
transportation  service  where  storage  is 


used  in  lieu  of  transmission  facibties.*' 
It  would  be  up  to  the  shipper  to  put  its 
own  gas  in  its  firm  storage  space.  Last, 
because  the  proposed  regulations  would 
define  transportation  to  include  storage, 
open  access  contract  storage  capacity 
would  be  subject  to  pregranted 
abandonment  under  18  CFR  284.221(d) 
as  revised. 

£  Curtailment 

A  pipeline  may  have  to  curtail 
deliveries  to  customers  because  of  either 
supply  or  capacity  constraints.  NGPA 
Title  rV  reguires  that  end  users  be 
protected  when  pipeline  gas  supplies  are 
scarce.**  However,  the  NGPA  system  of 
curtailment  priorities  does  not  apply  to 
curtailments  that  result  from  a  shortage 
of  transportation  capacity.**  As  the 
Commission  stated  in  Order  No.  436: 

(Clas  being  transported  normally  should 
not  be  subject  to  curtailment  at  all,  l>ecau8e  it 
would  be  the  pipeline's  system  supply,  not 
the  shippers'  gas.  that  would  be  (nirtailed." 

Accordingly,  when  a  pipeline's  gas 
supplies  are  scarce,  the  pipeline  should 
curtail  its  sales  customers  without 
affecting  its  transportation  customers. 
This  is  a  logical  extension  of  the 
Commission's  proposal  to  mandate 
generally  the  unbundling  of  sales  from 
transportation  and  should  make  it  easier 
for  the  pipeline  to  curtail  its  sales 
customers  in  a  supply  curtailment 
situation  without  affecting  its 
transportation  customers. 

With  respect  to  capacity  curtailments, 
the  Conunission  has  routinely 
authorized  pipelines  to  have 
transportation  curtailment  plans  which 
differ  from  their  sales  curtailment  plans, 
and  has  specifically  approved 
transportation  curtailment  plans  which 
are  based  on  pro  rata  allocations  of 
capacity.*'  The  Conunission  has. 
however,  permitted  parties  to  agree  to 
an  end-use  specific  transportation 
capacity  curtailment  plan.** 


"  E.g.,  TexM  E«8tern  Transmiawon  Corp.  52 
FERC I  61.42*  (1990):  Northwest  Pipeline  Corp.  50 
FERC 1  61341  (1990t  and  A-NW  Pipeline  Co..  44  ("ERC 
1  61.339  (mail  nh'g  aiul  ciariricktion  granted  in 
part  and  dMled  In  part.  49  FERC  f  61.046  (1989) 

'•  Orter  Na  43a  $tipra  ilZ  at  p.  31.507.  Syitem 
storage  include*  facilities  owiunI  and  used  by  the 
pipeline  to  store  ita  awn  gaa  for  operational  reasons 
such  as  for  balancing  or  for  Uie  In  lieu  of 
triinsporUition  capacity. 


'"  £^..  storage  rates  would  be  designed  pursuant 
to  Section  2S4.7.  See  0.77.  supra  for  an  axamples  of 
previously  certificated  open  access  storage  services. 

*"  Id.  Of  course,  the  unbundling  of  sales  upstream 
of  storage  facilities  would  eliminale  the  pipeline's 
need  to  wse  this  storage  for  unbundled  sales. 

*'  See  Northwest  Pipeline  Corp.  50  FERC  f  61.341 
at  p.  6Zm3  (1969). 

**  Of  course.  If  Itie  pipeline  charge*  its  sales 
customers  lor  balancing  then  transportation 
customers  should  lilcewise  l>e  charged. 


"  See  text  at  a.7B  and  Order  No.  436,  supra  n.2.  at 
p.  31.507. 

**  15  U.S.C  3391-4  (1968):  El  Paao  Natural  Gas 
Co.,  54  FERC  1 81.316  at  p  61.964  (1991). 

»  Sebring  UtiliUes  Com'n  v.  FERC  591  F.2d  1003 
(5th  Cir.).  atrt.  denied  444  U.S.  879  (1979). 

■•  Order  No.  436.  mpra  a.2.  at  p.  31,515;  Order  No. 
43e-A.  supra  a.2  at  pp.  31.652-.S3. 

*^  See  Texas  Eastern  Transmission  Corp..  37 
FERC  1 81,260  (1966):  Northern  Natural  Gas  Co..  37 
FERC  1 61.272  (1986);  Southern  Natural  Gas  Co.  41 
FERC  1  61.218  (1967):  Columbia  Gas  Transportation 
Corp„  41  FERC  1  61.122  (1987). 

"  Florida  Gas  Transmission  Co_  51  FERC 
1  61,309  (1990);  United  Gas  Pipe  tine  Co..  48  FERC 
i  61.314.  refi'f.  49  FERC  |  61.096  (1989).  Those  caaes 
involved  settlements  where  the  partiss  agreed  to  the 
curtuilmenl  plan.  In  United,  the  Commiitsion  did 
find  thai  the  capacity  curtailment  provision  was  in 
compliance  with  the  retjulrements  of  Title  fV  of  the 

Contfaraed 


The  Commission  believes  thi 
above  requirements  and  policii 
respect  to  supply  and  capacity 
curtailment  that  have  been  de^ 
on  a  case-by-case  basis  are  gei 
sufficient.  In  addition,  the  Com 
believes  that  market-based  gas 
should  greatly  decrease,  if  not 
shortages  of  gas.  However,  the 
Commission  believes  that  as  a 
matter,  curtailment  is  part  of 
comparability.  A  curtailment  p 
should  not  favor  the  pipeline's 
over  third  party  sales  and 
transportation.  The  Commisslc 
require  parties  to  design  and  ii 
plans  that  meet  this  general  ob 
the  restructuring  proceeding. 

The  Commission  is  aware  ol 
allegations  that  pipelines  have 
transportation  gas  to  sales  cus 
The  Commission  is  concerned 
those  allegations.  Unbundling 
ameliorate  concerns  about  gas 
because  most  customers  will  b 
transportation  customers.  The 
Commission  requests  commen 
this  will  impact  comparability 
curtailment  purposes.  In  additi 
Commission  expects  pipelines 
appropriate  equipment  to  enat 
know  on  a  timely  basis  whose 
the  system  so  that  there  is  no  ( 
of  gas  from  one  shipper  to  ano 
especially  to  a  shipper  that  pui 
gas  from  the  pipeline  or  an  afG 
the  pipeline. 

F.  Rate  Matters 

1.  Rate  Design 

Currently,  section  284.7(c)  ol 
Commission's  regulations  sets 
Commission's  rate  objectives  i 
designing  maximiun  rates  for  1 
and  off  peak  periods.  As  here  ] 
"[rjates  for  firm  service  during 
periods  should  ration  capacity 
"[r]ate8  for  firm  service  during 
periods  and  for  interruptible  st 
during  all  periods  should  maxi 
throughput"  •*'  In  addition,  thi 
reservation  fee  for  firm  transpi 
service  "may  not  recover  any ' 
costs  or  any  fixed  costs  in  exo 
those  costs  that  would  be  reco 
using  the  same  methodology  u 
determining  the  demand  charg 
pipeline's  sales  rates."  *' 

NGPA.  However,  the  effect  of  that  ordi 
approve  a  specific  settlement  agreemsi 
infereru«  that  the  NCPA  maodata*  and 
curtailment  plans  is  misplaced. 

**  See  the  Staff  Summary  of  Decemb 
Curtailment  Survey  Responses,  Docket 

000,  Nov.  1.  laaa 

•«  18  CFR  2a4J1cMl)  tnd  (2)  (USO). 
•>18CFR284J(d)(1990). 
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used  in  lieu  of  transmission  faciUties.*' 
It  would  be  up  to  the  shipper  to  put  its 
own  gas  in  its  Hrm  storage  space.  Last, 
because  the  proposed  regulations  would 
define  transportation  to  include  storage, 
open  access  contract  storage  capacity 
would  be  subject  to  pregranted 
abandonment  under  18  CFR  284.221(d) 
as  revised. 

E.  Curtailment 

A  pipeline  may  have  to  curtail 
deliveries  to  customers  because  of  either 
supply  or  capacity  constraints.  NGPA 
Title  rv  reguires  that  end  users  be 
protected  when  pipeline  gas  supplies  are 
scarce.**  However,  the  NGPA  system  of 
curtailment  priorities  does  not  apply  to 
curtailments  that  result  from  a  shortage 
of  transportation  capacity.**  As  the 
Commission  stated  in  Ortier  No.  436: 

(C]as  being  transported  normally  should 
not  be  subject  to  curtailment  at  all,  t>ecause  it 
would  t>e  the  pipeline's  system  supply,  not 
the  shippers'  gas.  that  would  be  curtailed.** 

Accordingly,  when  a  pipeline's  gas 
supplies  are  scarce,  the  pipeline  should 
curtail  its  sales  customers  without 
affecting  its  transportation  customers. 
This  is  a  logical  extension  of  the 
Commission's  proposal  to  mandate 
generally  the  unbtuidling  of  sales  from 
transportation  and  should  make  it  easier 
for  the  pipeline  to  curtail  its  sales 
customers  in  a  supply  curtailment 
situation  without  affecting  its 
transportation  customers. 

With  respect  to  capacity  curtailments, 
the  Commission  has  routinely 
authorized  pipelines  to  have 
transportation  curtailment  plans  which 
differ  from  their  sales  curtailment  plans, 
and  has  ^>ecificaUy  approved 
transportation  curtailment  plans  which 
are  based  on  pro  rata  allocations  of 
capacity.*^  The  Commission  has. 
however,  permitted  parties  to  agree  to 
an  end-use  specific  transportation 
capacity  curtailment  plan.** 


"  See  text  at  n.7B  and  Order  No.  436,  supra  n2.  at 
p.  31.507. 

*«  IS  U.S.C  3391-4  (1968):  El  Paso  Natural  Cus 
Co..  54  FERC  1 61.310  at  p  61.964  (19S1). 

"  Sebring  Utilitlea  Cooin  ».  FERC  591  F.2d  1003 
(5th  Cir.).  cert,  eknied  444  U.S.  879  (1079). 

■*  Order  No.  436.  aupra  il2.  at  p.  31.515,  Order  Na 
436-A.  supra  n.2  at  pp.  31.652-53. 

•'  See  Texas  Eastern  Transmission  Corp..  37 
FERC  1 61,260  (1966):  Northern  Natural  Gas  Co.,  37 
FERC  1 61,272  (1986):  Southern  Natural  Ca*  Co,  41 
FERC  1 61.218  (1967):  Columbia  Cas  Transportatioii 
Corp..  41  FERC  |  61.122  (1987). 

••  Florida  Gas  Transmisaion  Co..  51  FERC 
1  61,309  (1990):  United  Cas  Pipe  Line  Co..  48  FERC 
1 61.314.  refi'f.  49  FERC  f  61,096  (1989).  Those  cases 
involved  settlements  where  the  partiss  agreed  to  the 
curtailment  plan.  In  United,  the  Commission  did 
fmd  that  the  capacity  curtailment  provision  was  io 
compliance  wtth  the  requirements  of  Title  fV  of  the 

ConDnuH 


The  Commission  believes  that  the 
above  requirements  and  policies  with 
respect  to  supply  and  capacity 
curtailment  that  have  been  developed 
on  a  case-by-case  basis  are  generally 
sufficient.  In  addition,  the  Commission 
believes  that  market-based  gas  pricing 
should  greatly  decrease,  if  not  eliminate, 
shortages  of  gas.  However,  the 
Commission  believes  that  as  a  general 
matter,  curtailment  is  part  of 
comparability.  A  curtailment  plan 
should  not  favor  the  pipeline's  sales 
over  third  party  sales  and 
transportation.  The  Commission  will 
require  parties  to  design  cmd  implement 
plans  that  meet  this  general  objective  in 
the  restructuring  proceeding. 

The  Commission  is  aware  of 
allegations  that  pipelines  have  diverted 
transportation  gas  to  sales  customers.** 
The  Commission  is  concerned  about 
those  allegations.  Unbundling  should 
ameliorate  concerns  about  gas  diversion 
because  most  customers  will  be 
transportation  customers.  The 
Commission  requests  comments  on  how 
this  will  impact  comparabiUty  for 
curtailment  purposes.  In  addition,  the 
Commission  expects  pipelines  to  install 
appropriate  equipment  to  enable  them  to 
know  on  a  timely  basis  whose  gas  is  in 
the  system  so  that  there  is  no  diversion 
of  gas  from  one  shipper  to  another  and 
especially  to  a  shipper  that  purchases  its 
gas  from  the  pipeline  or  an  affiliate  of 
the  pipeline. 

F.  Rate  Matters 

1.  Rate  Design 

Currently,  section  284.7(c)  of  the 
Commission's  regulations  sets  forth  the 
Commission's  rate  objectives  in 
designing  maximum  rates  for  both  peak 
and  off  peak  periods.  As  here  pertinent, 
"[rjates  for  firm  service  during  peak 
periods  should  ration  capacity"  and 
"(rjates  for  firm  service  during  off  peak 
periods  and  for  interruptible  service 
during  all  periods  should  maximize 
throughput"  •"  In  addition,  the 
reservation  fee  for  firm  transportation 
service  "may  not  recover  any  variable 
costs  or  any  fixed  costs  in  excess  of 
those  costs  that  would  be  recovered  by 
using  the  same  methodology  used  for 
determining  the  demand  charge  in  the 
pipeline's  sales  rates."  ** 


The  Rate  Design  Policy  SUtement 
raised  the  question  of  whether  the 
modified  fixed  variable  (MFV)  rate 
design  method  Is  outdated  "in  light  of 
the  significant  changes  in  the  pipeline 
industry  since  the  adoption  of  Order  No. 
436  in  1985  and  the  •  *  *  decontrol  of 
gas  under  the  NGPA."  •» 

The  MFV  method  recovers  all  fixed 
production  and  gathering  costs,  all 
variable  costs,  and  return  on  equity  and 
related  taxes  in  the  commodity 
component  The  remaining  fixed  costs 
are  recovered  in  the  demand 
component*'  The  MFV  demand 
component  typically  consists  of  two 
demand  charges.  The  first  or  D-1 
charge,  reflects  peak  considerations. 
The  second,  or  D-2  charge,  reflects 
annual  considerations.  The  costs 
assigned  to  the  demand  component  have 
been  assigned  to  the  D-1  and  D-2 
charges  on  a  50-50  basis.  The  Rate 
Design  Policy  Statement's  particular 
concern  was  whether  the  current  D-1 
charges  appropriately  reflected  the 
demand  for  firm  capacity.  The  Rate 
Design  Policy  Statement  provided: 

The  central  question  is  whether  the  costs 
assigned  to  the  D-1  charge  are  appropriate  in 
amount  to  ration  peak  capacity  to  those  who 
value  it  the  most  The  answer  may  depend  on 
whether  there  is  a  waiting  Ust  for  firm 
capacity.  Such  a  queue  may  indicate  that  the 
present  D-1  (peak)  charge  is  not  rationing 
capacity.  If  capacity  is  consistently 
imderbooked,  it  may  be  that  the  D-1  (peak) 
charge  is  excessive.  In  either  event  the  price 
is  not  appropriate  because  it  produces  an 
inefSdent  allocation  of  capacity  on  the 
pipeline.** 

Since  the  Rate  Design  Policy 
Statement  the  Commission  has  been 
consteintly  reevaluating  {  284.7,  the 
Policy  Statement  and  rate  design  in  the 
context  of  the  evolving  natural  gas 
industry  environment  As  discussed 
above.  Congress  has  repealed  the 
remaining  price  controls  on  the 
wellhead  or  field  sales  of  natural  gas  in 
order  to  create  a  competitive  national 
market  for  the  sale  of  gas.  Congress  has 
indicated  that  all  gas  should  be  shipped 
on  even  terms  under  non-discriminatory 
open  access  transportation  and  that  this 
Commission  should  "improve  this 
competitive  structure  in  order  to 
maximize  the  benefits  of  decontrol."  ** 


The  Commission  has  concluded  as  a 
general  matter  that  gas  sales  should  be 
unbundled  from  gas  transportation  in 
order  to  improve  the  competitive 
structure  of  the  natural  gas  industry  by, 
among  other  things,  creating  direct 
head-to-head  competition  among 
pipelines  as  merchants  and  other 
merchants  and  making  transportation  a 
neutral  factor  in  the  gas  purdiaser's 
choice  of  merchants.  In  light  of  the 
changes  that  have  occurred  since  the 
Rate  Design  Policy  Statement  was 
issued,  how  does  MFV  comport  with  the 
Congressional  mandate  for  a  national 
gas  market  with  shipment  on  even  terms 
and  with  the  Commission's  proposals  in 
this  Notice  to  implement  that 
mandate?  •• 

MFV  was  devised  to  design  bimdled 
city  gate  sales  rates  *^  to  help  pipelines 
sell  gas  by  shifting  costs  from  the 
commodity  charge  to  the  demand 
charge.**  However,  the  Commission  did 
not  move  all  costs  to  the  demand 
charge,  in  order  to  promote  operational 
efficiency  by  keeping  the  pipelines  at 
risk  in  their  sale  of  gas.  Here,  the 
Commission  proposes  to  move  the  point 
of  sale  for  pipeline  gas  upstream  to  the 
production  areas.  Pipeline  gas  sales  will 
be  priced  on  a  market  basis.  Hence, 
MFVs  original  rationale  of  creating  a 
more  competitive  city  gate  bundled  gas 
price  appears  to  be  no  longer  relevant 
Rather,  a  primary  concern  is  whether 
MFV  is  inhibiting  gas-on-gas 
competition  at  the  wellhead  or  in  the 
field  by  distorting  the  delivered  price  by 
loading  up  pipeline  transportabon  usage 
charges  with  fixed  transmission  costs.** 

The  Commission  now  finds  that  MFV 
imder  most  circumstances  distorts  the 
gas  purchaser's  decision  by  subjecting 
the  wellhead  or  field  prices  of  gas 
merchants  (net  backs]  to  differing 
pipeline  equity  ratios."***  This  hinders 


NGPA.  Howevar.  tha  effect  of  that  ordar  was  to 
approve  a  specific  settlemeot  agraanant.  any 
inference  that  the  NGPA  maodates  end-OM  ipadfic 
curtailment  plans  is  misplaced. 

**  See  the  Staff  Summary  of  December  1980 
Curtailment  Survey  Responses,  Docket  No.  TCBO-S- 

ooa  Nov.  1,  issa 

••  18  CFR  284J1CM1)  tnd  (2)  (19S0). 
•>  18  CFR  284.a(d]  (1980). 


"  Intentate  Nahiral  Cat  PipeHne  Rata  Design.  47 
FERC  1 81.296  at  p.  82,055.  order  oo  refa'g.  48  FERC 
1 81,122  (1888). 

••  These  include  the  rate  of  return  on  detrt 
(interest  expense),  depreciation  expense,  and 
admlnistrativa  and  ganeral  expenaa. 

**  47  FQtC  I  81 J86  at  p.  82,068  (footnote 
omittad). 

*■  See  text  at  11.22,  tupra. 


**  At  times,  the  issue  is  framed  in  the  context  of 
competition  between  Canadian  and  domestic  gaa. 
See  Opinion  No.  357.  Iroquois  Gas  Transmission 
System.  LP,  »t  ay.  53  FERC  I  61.1M  at  pp  81711- 
12.  n.91  (1980)  and  Tennessee  Gas  Pipebne  Co,  51 
FERC  I  61.113  (1990)  (NIPPS  U). 

"  MFV  was  first  adopted  in  1983  In  Natural  Cas 
Pipeline  Company  of  America  25  FERC  I  61.178 
(1983).  order  on  reh  g.  28  FERC  |  61  JOS  (1984).  atTd 
In  ralavaat  part  Northern  Indiana  Put>Uc  Servioa 
Co.  v.  FERC  782  F.2d  730  (7th  Cir.  1886). 

**  MFV  changed  the  recovery  of  fixed  ooats  In  tha 
commodity  charge  from  either  the  United  method's 
75  percent  or  tha  Seaboard  method's  50  percent  ts 
almost  all  cases,  this  reduced  tha  shara  of  fixad 
costs  in  the  commodity  charge. 

**  Storage  will  be  unbundled  and  separatety 
charged  except  for  balancing  costs. 

'"  In  addition,  pipellaes  might  havt  diflaKirt 
fixed  costs  (equity  return  and  relates  taxes)  in  Ikeir 
usage  charge  owijog  to  tha  aixe  of  dielr  dspndatsd 
rate  ttasas. 


t'i.':^. 
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gas^on-gas  competition  at  tfa0  wellhead 
or  in  the  field  because  producer 
competition  is  not  based  on  the        u- .  ■ 
producers'  own  costs.  Rather,  producer 
competiUon  for  downstream  customers 
is  influenced  by  the  fixed  costs  In  the 
pipeline  usage  charges.  For  example, 
producers  in  different  fields  competing 
for  the  same  market  via  different 
pipelines  may  have  their  competitive 
positions  in  that  market  determuied  by 
the  amount  of  fixed  costs  in  the 
pipelines'  respective  usage  charges  and 
not  by  the  producers'  own  costs.  The 
Commission  requests  comments  on 
whether  this  proposed  determinatioa  is 
correct  Accordingly,  this  shipment  of  . 
gas  on  uneven  rate  terms  may  be  .         ; 
inhibiting  the  development  of  a  national 
gas  market  and  does  not  comport  with 
Congress'  goals  in  enacting  the  Natural 
Gas  Wellhead  Decontrol  Act  of  1989. 
Under  section  5  of  the  NO  A  the 
Commission  proposes  to  conclude  that 
MFV  is  anticompetitive  and  unjust  and 
unreasonable. 

The  next  question  is  what  rate  design 
should  replace  the  MFV  rate  design's 
assignment  of  fixed  transmission  costs 
between  the  pipeline  demand  and  usage 
charges.  The  Conmiission  proposes  to 
amend  9  284.8(d]  of  the  regulations  to 
require  pipelines  to  design  their 
transportation  rates  under  the  straight 
fixed  variable  (SFV)  (as  opposed  to 
MFV)  method  of  assigning  all  fixed 
transmission  and  any  fixed  storiige  costs 
related  to  transmission  •"*  to'the 
demand  charge  unless  the  parties  to  a 
proceeding  otherwise  agree  to  a 
different  rate  design  method.  The 
Commission  will  not  rigidly  preclude  the 
pipeline,  its  customers,  and  interested 
state  commissions,  producers, 
nurketers,  brokers,  end-users,  and 
others  from  agreeing  to  an  alternative 
rate  design  that  deviates  from  SFV  and 
may  be  appropriate  to  that  particular 
pipeline  system.  •*** 

The  Commission  believes  that  SFV 
comports  with  and  promotes  Congress' 
goal  of  a  national  gas  market  and  goes 
hand-in-hand  with  the  Commission's 
proposal  to  unbundle  pipeline  sales. 
Under  SFV,  all  gas  merchants  would  be 
able  to  compete  in  a  national  market 


'* '  See  note  99,  «upm. 

lo*  Tbe  GoouniaaitA  recogmxe*  thai  ltm«  !■  • 
dlfferenos  between  the  raab^cturln^  otrHet  Ear 
■^rncee  provided  using  corrent  (acttitiet  «nd  far 
•enricea  provided  osin^  new  Cacilitle*.  For  exataple, 
tb»  Eomier  caae  Involves  considering  the  impact  of  a 
change  in  rate  deitgn  as  deachbed  above,  tn 
•dditkMi.  the  Commisalon  has  allowed,  and  wUl 
under  certain  dtcumstanties  continue  to  consider, 
the  shippers  involved  in  new  ptpei'iis  coastruction 
■Brwaim  to  •  particuUr  rate  design  ti\at  reOects  risk 
■HocaUoa  bahaeaa  Ih*  pipeline  and  the  shippers. 
9m,  ft^  Tanaoaaea  Caa  Pipeline  Ca,  SS  FERC 
181.480(1991). 


•without  regard  4o  transportation 
costs.'*"  This  rate  design  parity  is  just 
as  essential  as  comparability  in  the 
quality  of  service  with  respect  to  the 
transportation  of  gas.  SFV  would, 
therefore,  maximize  the  benefits  of 
decontrol  by  increasing  the  nationwide 
competition  among  gas  merchants.  This 
should  result  in  head-to-head,  gas-on- 
gas  competition  and  in  a  single, 
decontrolled  market  price  for  gas  which 
will  achieve  Congress'  intent  in  passing 
the  Natural  Gas  Wellhead  Decontrol  Act 
of  1989  to  "over  time  force  the  evolution 
of  a  set  of  lowest-cost  producers."  '"* 
This  "will  yield  lower  prices  and  more 
abundant  supplies"  and  benefit  all       . . 
consumers  of  gas.'"*  Last,  the    -..,., 
Commission  will  not  have  to  engage  In 
the  dijfficult  and  speculative  task  of 
determining  exactly  what  portion  of 
fixed  transmission  costs  belong  in  the 
usage  rate  for  each  pipeline  or  the 
pipeline  industry  without  inhibiting  the 
fruition  of  Congress'  goal  of  a  national 
gas  market 

The  Commission  realizes  that 
pipelines  would  no  longer  be  subject  to 
risk  for  their  firm  service  with  respect  to 
their  equity  return  and  related  taxes 
which  have  been  recovered  in  the 
commodity  charge  imder  MFV.  In 
addition,  the  issue  of  cost  shifting 
among  types  of  customers  must  be 
addressed. 

To  data,  when  an  SFV  rate  design  has 
been  adopted,  the  Commission  has 
imposed  a  25  basis  point  reduction  tn 
the  approved  rate  of  return  on  equity  to 
reflect  the  possibility  of  lower  risk.'*"  In 
the  cine  recent  Northeast  expansion 
orders,  the  Commission  committed  itself 
to  explore  the  impact  of  shifting  from  a 
MFV  to  a  SFV  approach  on  the  cost  of 
capital.  ••^  Accordingly,  in  the  context 
of  move  to  SFV,  we  solicit  comments  on 
the  need  to  lower  the  rate  of  return.  The 
Commission  requests  comments  on 
whether  this  assumption  about  a 
decrease  in  risk  is  accurate.  In  addition, 
if  the  Commission  moves  forward  with 
some  form  of  incentive  regulation — as  is 
currently  being  examined  by  a 
Commission  task  force — will  this 
provide  a  more  reasonable  recognition 
of  the  risks  and  rewards  pipelines  will 
face  if  the  NOPR  is  adopted? 

At  the  same  time,  the  Commlssioii  .. 
recognizes  that  any  change  in  ratft  -.^  t.r 


^••^•4; 


">*  Only  variable  costs  (such  as  fuel)  would  be  In 
the  finn  transportation  coounodity  charge. 
Intemiptible  transportation  rates  will  continue  to  be 
examined  under  the  Rate  Desl^i  Policy  Statement 

">«  See  ait  supra  at  7. 

'••/rf. 

'<>*  See.  B.g~  Transcontinental  G«a  Pipe  line 
Coip..  56  PESC 1  61.037  (1991).  slip  op.  at  7. 

'<■'  See.  e.g^  Tennessee  Gas  Pipeline  Co,  55  FBRC 
1  S1.4M)  (1991). 


deaigd  could  benefit  some  castomera; 
and  hurt  other  customers.  Indeed,  the 
Rate  Design  Policy  Statement  reoogninea 
the  possible  need  for  pragmatic 
adjustments  in  the  event  a  particular 
method  leads  to  undesirable  or 
inequitable  results,  and  required  AL)*  to 
"consider  and  articulate  the  impacts    -.  - 
(benefits  and  detriments)  of  the  various 
rate  design  proposals  on  the 
participants,  on  the  various  segments  of 
the  industry,  and  on  classes  of 
customers."  '*•  The  questions  are 
whether  the  cost  shift  is  undue  and.  if 
so,  how  to  mitigate  it***' 

This  issue  must  be  addressed  in, the  -f-- 
restructuring  proceeding  where  the 
pipeline  will  file  to  comply  with  the 
changes  mandated  by  the  Final  Rule 
adopted  by  the  Commission.  The 
pipeline  should  consider  estimating 
annual  customer  bills  both  as  they 
woilld  be  if  costs  were  allocated  der 
traditional  ttFV  and  if  allocated  under 
SFV.  Account  shoidd  be  taken  of  the 
benefit  to  firm  sales  customers  who. 
absent  this  rule,  would  have  used 
interruptible  transportation,  but  now 
will  be  able  to  ship  on  a  firm  basis.  If  an 
adjustment  is  warranted,  one  possibility 
would  be  to  allocate  costs  among 
classes  of  customers  under  an  MFV  type 
method  and  to  use  the  SFV  method  to 
design  bills.  Under  this  approach,  fixed 
costs  would  be  allocated  along 
traditional  lines.  Allocation  would  be 
based  on  contract  demand  volumes  for 
D-1  costs  and  actual  usage  for  I>-2  and 
commodity  charge  costs. ' '°  After  thAt 
allocation,  each  class'  one-part  demand 
charge  imder  SFV  would  be  designed  by 
dividing  the  fixed  costs  assigned  to  each 
class  by  the  contract  billing 
determinants  of  the  class.  This 
combined  MFV  and  SFV  approach 
would  assign  fewer  fixed  costs  to  low 
load  factor  customers  than  would  be 
assigned  using  only  SFV  for  cost 
allocation  and  rate  design.* ' ' 

This  method  will  serve  to  mitigate  the 
cost  shifts  to  customer  classes  but  may 
still  result  in  cost  shifts  for  individual 
customers.  This  Is  because  costs  would 
be  allocated  based  on  the  average  load 
factor  of  the  customer  class.  If  a 
customer  la  significantly  below  the 


-■    ■<>•  IntersUU  Natural  Gas  Pipeline  Rata  Oesiyv 
<t7PERC1Sl,29Salp.aZ.QS«(1988).     .  ;      ^^ 
•••Mat p. 62,055.  !  .1"*    "'  ' 

•  I'Throughput  wonld  include  all  of  a  ciuttAiai^a 
volumes.  TUs  wouU  combine  a  firm  customer's 
intartuphbla  traoaportatlon  volumes  with  Rrm 
Iranspottalia*  volumes  to  obtain  an  Bor.urat» 
allocatloa  baaed  on  load.  This  use  of  total  volume 
Rgurea  would  t>e  a  change  bora  oaing  D-2 
nominatlona. 

>••  In  addition,  small  customers  previously  billed 
on  a  aaa.part  charts  with  an  tmputadload  (actor 
coald  continua  to  be  billed  that  way.  r 


average  load  factor  of  the  claj 
will  increase.  This  type  of  pro 
be  examined  on  a  case  by  ca« 
each  restructuring  proceeding 
determine  the  appropriate  da 
expectation  is  that  classes  mc 
be  redefined  to  be  more  home 
by  load  factor. 

Another  possibihty  is  to  rec 
that  on  some  systems  there  is 
correlation  between  load  fact 
customer  size  based  on  contri 
demand.  As  such,  a  measure  i 
volumes  could  be  used  to  alio 
certain  demand  costs  and  des 
in  an  attempt  to  mitig'ate  the  ( 
created  imder  the  SFV  metho 
this  mitigation  measure  dema 
would  be  allocated  on  a  peak 
annual  basis.  The  usage  charj 
only  contain  variable  costs.  C 
pipeline  systems  other  mitiga 
measures  may  be  used  depen 
load  factor  characteristics  of 
customers.  We  believe  that  b; 
the  mitigation  measures,  we  c 
mitigate  the  cost  shifts  on  all 
systems."" 

As  stated  above,  the  Comir 
proposes  to  use  its  NGA  secti 
authority  and  S  2d4.8(d]  to  re( 
pipelines  to  recover  fixed  cos 
SFV  unless  the  parties  to  a  pr 
otherwise  agree.  This  amendi 
should  not  be  construed  as  fo 
transitional  adjustments  in  al 
as  discussed  above. 

In  the  restructuring  proceec 
pipeline,  its  customers,  markt 
producers,  and  other  interestf 
must  discuss  rate  design,  incl 
discussed  above,  the  need  foi 
of.  mitigation  measures.  As  d 
earlier,  imless  the  parties  oth 
agree,  the  Commission  is  pro] 
the  pipeline  must  design  its  n 
restructuring  filing  under  SFV 

2.  Transition  Costs 

Pipelines  may  incur  difTere 
transition  costs  in  complying 
proposals  set  forth  in  this  NC 
Commission  believes  that  the 
potential  costs  should  be  add 
as  part  of,  and  not  after,  a  sig 
alteration  of  the  pipeline's  fui 
the  gas  industry. 

The  Commission  foresees  t 
potential  types  of  costs.  The  1 
consists  of  costs  associated  v 
physically  implementing  the  ] 
rules  [e.g.,  more  or  better  met 
electronic  data  interchange), 
pipeline  should  file  to  recove: 
costs  as  part  of  a  NGA  tectio 

:  ■}\*  Tbe  CommiMion  will  issue  In  tl 
on  Appendix  prepared  by  tbe  stafi  ilk 
potential  mitigation  measuraa. 


JMI 
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desigit  could  benefit  sense  castomen.-j-  y  ..j 
and  hurt  other  customers.  Indeed,  the 
Rate  Design  Policy  Statement  reoQgni^es 
the  possible  need  for  pragmatic 
adjustments  in  the  event  a  particular 
method  leads  to  undesirable  or 
Inequitable  results,  and  required  AI4s  to 
"consider  and  articulate  the  impacts 
(benefits  and  detriments)  of  the  various 
rate  design  proposals  on  the 
participants,  on  the  various  segments  of 
the  industry,  and  on  classes  of 
customers."  '°*  The  questions  are 
whether  the  cost  shift  is  undue  and,  if 
so.  how  to  mitigate  it*<" 

This  issue  must  be  addressed  iathe 
restructuring  proceeding  where  the 
pipeline  will  file  to  canity  with  the 
changes  mandated  by  the  Final  Rule 
adopted  by  the  Commission.  The      ■ ,  ■  ^ . 
pipeline  should  consider  estimating  j  •J'--  - 
annual  customer  bills  both  as  they 
would  be  if  costs  were  allocated  der 
traditional  ttFV  and  if  allocated  under 
SFV.  Account  should  be  taken  of  the 
benefit  to  firm  sales  customers  who, 
absent  this  rule,  would  have  used 
interruptible  transportation,  but  now 
will  be  able  to  ship  on  a  Arm  basis.  If  an 
adjustment  is  warranted,  one  possibility 
would  be  to  allocate  costs  among 
classes  of  customers  under  an  MFV  type 
method  and  to  use  the  SFV  method  to 
design  bills.  Under  this  approach,  fixed 
costs  would  be  allocated  along 
traditional  lines.  Allocation  would  be 
besed  on  contract  demand  volumes  for 
D-t  costs  and  actual  usage  for  D-2  and 
commodity  charge  costs.  * '°  After  that 
allocation,  each  class'  one-part  demand 
charge  under  SFV  would  be  designed  by 
dividing  the  fixed  costs  assigned  to  each 
class  by  the  contract  billing 
determinants  of  the  class.  This 
combined  MFV  and  SFV  approach 
would  assign  fewer  fixed  costs  to  low 
load  factor  customers  than  would  be 
assigned  using  only  SFV  for  cost 
allocation  and  rate  design.  * " 

This  method  will  serve  to  mitigate  the 
cost  shifts  to  customer  classes  but  may 
still  result  in  cost  shifts  for  individual 
customers.  This  is  because  costs  would 
be  allocated  based  on  the  average  load 
factor  of  the  customer  class.  If  a 
customer  Is  significantly  below  the 


•<>•  IntereUt*  Natural  Gas  Pipelioa  Rata  Oesiyi. 
^7  PERC 1  S1,29S  at  p.  6Z.QS4  (1980),     .   ; 

•••/rf.  at  p.  82.055, 

•  ^'Throughput  would  include  all  of  a  coatOfflet'i 
volume*.  Thila  would  combine  a  firm  customer'! 
Interruptible  transportation  volumee  with  fina 
transportatioa  volumes  to  obtain  an  aocurate- 
allocation  based  on  load.  This  use  of  total  volume 
Figure*  would  be  a  change  From  using  D-2 
nomine  tlons.' 

'"  In  addiUon,  small  customers  previously  tkUed 
on  a  one-ftart  charge  with  an  Imputed  toad  factor 
coaid  continue  to  be  billed  that  way. 


average  load  factor  of  the  class,  its  costs 
will  increase.  This  type  of  problem  could 
be  examined  on  a  case  by  case  basis  in 
each  restructuring  proceeding  to 
determine  the  appropriate  classes.  Our 
expectation  is  that  classes  may  need  to 
be  redefined  to  be  more  homogeneous 
by  load  factor. 

Another  possibility  is  to  recognize 
that  on  some  systems  there  is  no 
correlation  between  load  factor  and 
customer  size  based  on  contract 
demand.  As  such,  a  measure  of  annual 
volumes  could  be  used  to  allocate 
certain  demand  costs  and  design  rates 
in  an  attempt  to  mitig'ate  the  cost  shift 
created  under  the  SFV  method.  Under 
this  mitigation  measure  demand  costs 
would  be  allocated  on  a  peak  and 
annual  basis.  The  usage  charge  would 
only  contain  vEuiable  costs.  On  other 
pipeline  systems  other  mitigation 
measures  may  be  used  depending  on  the 
load  factor  characteristics  of  the 
customers.  We  beheve  that  by  tailoring 
the  mitigation  measures,  we  can 
mitigate  the  cost  shifts  on  all  pipeline 
systems.*  •■ 

As  stated  above,  the  Commission 
proposes  to  use  its  NGA  section  5 
authority  and  S  284.8(d)  to  require 
pipelines  to  recover  fixed  costs  imder 
SFV  unless  the  parties  to  a  proceeding 
otherwise  agree.  This  amendment 
should  not  be  construed  as  foreclosing 
transitional  adjustments  in  allocations 
as  discussed  above. 

In  the  restructuring  proceedings,  the 
pipehne,  its  customers,  marketers, 
producers,  and  other  hiterested  parties 
must  discuss  rate  design,  including,  as 
discussed  above,  the  need  for,  and  type 
of,  mitigation  measures.  As  described 
earUer,  unless  the  parties  otherwise 
agree,  the  Commission  is  proposing  that 
the  pipeline  must  design  its  rates  in  its 
restructuring  filing  under  SFV. 

2.  Transition  Costs 

Pipelines  may  incur  different  types  of 
transition  costs  in  complying  with  the 
proposals  set  forth  in  this  NOPR.  The 
Commission  believes  that  these 
potential  costs  should  be  addressed  here 
as  part  of,  and  not  after,  a  significant 
alteration  of  the  pipeline's  functions  in 
the  gas  industry. 

The  Commission  foresees  three 
potential  types  of  costs.  The  first  type 
consists  of  costs  associated  with 
physically  implementing  the  proposed 
rules  [e.g.,  more  or  better  meters, 
electronic  data  interchange).  The 
pipeline  should  file  to  recover  those 
costs  as  part  of  a  NGA  section  4  filing  to 


the  extent  costs  are  not  otherwise  borne 
by  the  parties  to  specific  transactions. 
The  second  type  of  costs  are  those 
associated  with  the  move  to  unbundling 
and  market  based  rates.  For  example,  ■ 
the  pipehne  would  no  longer  have  a 
PGA  and  therefore  may  have 
unrecovered  gas  costs  in  its  Account  No. 
191.'**  The  Commission  will  permit 
pipelines  to  direct  bill  those  costs. 

In  addition,  where  the  pipeline  retains 
upstream  pipeline  capacity  even  after 
assignment  of  that  capacity  to  its 
customers,  it  might  incur  costs 
associated  with  that  capacity  beyond  its 
needs  to  serve  its  remaining  bundled 
sales  customers.  The  Commission 
intends  to  allow  pipelines  to  charge 
these  Account  No.  858  costs  to  all 
customers  to  the  extent  costs  are  not 
otherwise  borne  by  parties  to  specific 
transactions.  Similarly,  the  Commission 
intends  to  permit  pipelines  to  charge 
unbooked  open  access  contract  storage 
to  all  customers  to  the  extent  costs  are 
not  otherwise  borne  by  parties  to 
specific  transactions.  The  Accoimt  No. 
858  and  storage  costs  may  be  billed  as  a 
fixed  charge  to  firm  customers. 

The  third  type  of  cost  involves 
pipeline/producer  contracts.  The 
pipehnes  may  incur  take-or-pay  costs  or 
buyout  or  buydown  costs  with 
producers.  The  pipelines  should 
continue  to  recover  those  kinds  of 
incurred  costs  under  Commission  Order 
No.  528  until  the  effective  date  of  a 
market-based  pricing  mechanism  under 
the  blanket  sales  certificate."*  After 
the  effective  date  of  a  market-based 
pricing  mechanism,  future  costs  should 
be  recovered  only  pursuant  to  that 
mechanism.  The  pipeline  may  institute  a 
market-based  pricing  mechanism  under 
its  blanket  certificate  for  unbundled 
sales  services.  The  pipeline's  blanket 
certificate  for  unbundled  sales  services 
would  be  effective  on  the  effective  date 
of  the  pipeline's  filing  to  implement  the 
Final  Rule.  As  stated,  once  the  market- 
based  pricing  mechanism  becomes 
effective,  the  pipeline  may  recover  its 
take-or-pay  costs  and  buyout  or 
buydown  costs  only  under  the  market- 
based  pricing  mechanism  and  not  under 
Order  No.  528.  Of  course,  the  pipeline 
may  continue  to  recover  any  costs 
previously  filed  under  an  Order  No.  528 
recovery  mechanism  prior  to  the 
effective  date  of  a  market-based  pricing 
mechanism. 

Under  the  proposal,  a  pipeline  will  be 
granted  a  blanket  sales  certificate  by 
operation  of  subpart  I  of  part  284  of  the 
Commission's  relations.  Under  that 


certificate  the  pipeline  may  use  either  a 
market-based  pricing  mechanism  •••  or 
a  cost-based  pricing  mechanism.  In 
other  words,  the  Commission  is  not 
proposing  to  mandate  a  market-based 
pricing  mechanism:  Consequently,  a 
pipeline  which  uses  a  cost-based  pricing 
mechanism  could  seek  to  recover  take- 
or-pay  costs  and  buyout  and  buydown 
costs  under  Order  No.  528.  Accordingly, 
this  proposal  does  not  establish  a  sunset 
date  for  the  use  of  the  Order  No.  528 
procedures.  However,  if  the  pipeline 
chooses  to  price  its  sales  services  under 
a  market-based  mechanism,  it  will  be 
precluded  from  using  those  procedures 
because  of  the  possibility  of  double 
recovering  take-or-pay  costs. 

Under  ciurent  Conunission  poHcy  in 
Order  No.  528-A.  pipelines  may  file  for 
recovery  of  new  take  or  pay  costs  and 
buyout  and  buydown  costs  for  which 
recovery  was  not  previously  sought 
under  Order  No.  500.  For  such  new 
costs,  the  pipeline  may  utilize  a 
volumetric  surcharge  of  up  to  75%,  if  it 
agrees  to  absorb  at  least  25%  of  the  new 
costs.  However,  in  light  of  the  proposal 
here,  the  Commission  requests 
comments  on  whether,  during  the 
restructuring  proceeding,  the  pipeline 
and  the  parties  should  develop  an 
appropriate  mechanism  for  the  pipeline 
to  recover  with  or  without  an  absorption 
requirement  its  prudently  incurred  take- 
or-pay  costs  and  buyout  and  buydown 
costs  that  result  bom  compUance  with 
the  Final  Rule.  This  could  Include  an 
appropriate  mechanism  such  as  an  exit 
fee,  demand  charge,  direct  bill,  or 
absorption. 

Pipeline  customers  will  be  expected  in 
future  rates  to  pay  the  above-described 
costs  associated  with  pipeline 
implementation  of  the  Final  Rvle,  and 
this  NOPR  constitutes  notice  of  such 
future  billing. ' '  • 

The  Commission  recognizes  that  some 
LDCs  have  alleged  that  they  are 
imreasonably  incurring  take-or-pay 
charges  in  the  circumstance  where 
industrial  customers  b>'pass  the  LDC  by 
taking  service  from  the  pipeline.  In 
several  instances,  the  Commission  has 
approved  pipeline  agreements  to  make 
futiu^  adjustments  to  their  take-or-pay 
cost  recovery  mechanisms  to  cover  the 
bypass  situation.**^  Interested 


:■(*  Tb«  Commission  will  issue  In  the  near  fntw* 
■n  Appendix  prepared  by  the  staff  iUuitratlng  some 
potential  mitigation  measuree. 


>■•  A  pipelina  might  reUin  a  haltad  PGA  tor  its 
small  sales  customers. 
>••  S3  FERC1 81.183  (1800). 


■  '*  Of  oonne,  the  right  to  Institute  •  marke^ 
based  pridng  mechanism  Is  predicated  on  the 
pipeline's  ooopUanoe  with  all  of  tlie  requirements  of 
the  Pinal  Rule. 

"*  See  Columbia  Cat  TnntmiuioB  Corp.  v. 
FERC.  S31  F.2d  llSS (DC  Or.  1887).  modified •■ 
Kh'g.  B44  F.2d  878  (1068)  (court  implied  that 
required  notice  could  be  given  in  s  rulemaking.) 

>>*  B.$.,  Nstural  Gas  Pipeline  Compaajref 
Ainerica.  86  FERC  1.61,142  (1091).  slip  «^  at  B: 
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commentero  should  discuss  whether  the 
Commission  should  adopt  specific 
provisions  for  these  kinds  of 
adjustments. 

The  Conunlssion  recognizes  that 
pipelines  cannot  predict  wtiether 
transition  costs  will  be  incurred.  In  their 
comments  to  the  NOPR.  the  pipelines 
should  provide  estimates  of  their 
transition  costs,  if  any,  that  they  expect 
to  incur  as  a  result  of  the  proposed  rules. 
In  addition,  the  pipeline  will  be  required 
to  provide  estimates  for  potential 
transition  costs  during  the  restructuring 
proceeding  and  with  their  restructuring 
tiling. 

3.  Production  Area  Facility  Rates 

As  discussed  above,  the  Commission 
has  been  constandy  reevaluating  the 
designing  of  rates  in  the  context  of  the 
evolving  natural  gas  industry.  In  that 
vein,  in  PL  91-2-000,  the  Commission 
has  issued  a  policy  statement  with 
respect  to  the  recovery  of  gathering 
costs  incurred  in  connection  with 
jurisdictional  transportation."* 

The  Commission  reviewed  its  long- 
standing usual  policy  of  categorizing 
production  area  facilities  as  either 
jurisdictional  transportation  or 
nonjurisdictional  gathering  in  order  to 
determine  the  appropriate  recovery  of 
production  area  costs  in  the  interstate 
pipeline's  rates.  If  the  production  area 
facilities  were  jurisdictional,  the 
pipeline  would  be  entitled  to  recover 
those  costs  through  its  demand  and 
commodity  components.  However,  if  the 
production  area  facilities  were 
nonjurisdictional,  the  pipeline  would  be 
required  to  recover  those  costs  only 
through  the  commodity  charge.  The 
Commission  concluded  that  this 
juriadictional/nonjurisdictional 
approach  was  no  longer  appropriate  for 
purposes  of  designing  rates  to  determine 
how  production  area  costs  would  be 
recovered.  ••• 

The  Commission  perceives  two 
matters  that  warrant  discussion  in  this 
NOPR.  The  first  is  the  unbundling  of 
production  area  charges  from  mainline 
transportation  charges.  Section  284.7(d) 
of  the.  Commission's  regulations  requires 
that  a  "rate  *  *  *  separately  identify 
cost  components  attributable  to 
transportation,  storage,  and  gathering 


Nortbem  Natural  Cm  Co..  55  FESC 1 61.442  (1991): 
Southern  Natural  Gai  Co..  48  PERC 1 61,336  at  pp. 
92.017  and  BZ.02MI  (1989). 

■  '■  Inleratate  Natural  Caa  Pipeline  Rate  Design. 
Se  FERC 1  61.086  (1991). 

•  '•  The  Commitaion  "may  regulate  rate*  charged 
for  trantportation  on  the  pipeline'*  own  gathering 
facilitiet  perfonned  in  connection  with 
iurladictioaal  interstate  transportation."  Northern 
Natural  Gas  Co..  Div.  of  Bnroo.  v.  FERC  629  F.2d 
1281. 1263  (6th  Cir.  1991).  petiUoo  for  cert,  filed  |uly 
2. 1991  (No.  81-14). 


costs."  **"  In  addition,  J  284.7(d)7(4){i) 
requires  that  rates  "recover  •  •  •  solely 
those  costs  which  are  properly 
attributable  to  the  service  to  which  the 
rate  applies."  **'  The  Rate  Design 
Policy  Statement  stated  the 
Commission's  preference  for  "fully 
imbundled  services."  •*•  The 
Commission  reiterates  its  preference 
that  pipelines  separately  charge 
customers  for  production  area  services. 

The  issue  remains  about  how  the 
pipeline  should  recover  its  production 
area  costs.  Therefore,  the  second  matter 
is  the  impact  of  this  NOPR's  proposals 
on  that  issue.  Interested  conunenters 
shoidd  address  the  matters  of 
unbimdling  and  cost  recovery  via  a  via 
production  area  facilities.  In  particular, 
interested  commenters  should  discuss 
whether  SFV  should  be  used  in  the 
designing  of  production  area  rates  so 
that  all  production  area  fixed  costs 
would  be  recovered  in  a  demand-type 
charge.'" 

IX.  Remaining  Bundled  Sales 

The  Commission  is  proposing  that 
pipelines  may  continue  providing  a 
bundled,  city  gate,  firm  sales  service  for 
certain  customers,  especially  for  small 
customers  defined  as  such  in  a  pipeline 
rate  schedule  as  of  the  date  of  the  Final 
Rule.  For  example,  GS  rate  schedule 
customers  would  qualify.  Any  pipeline 
that  continues  bundled  sales  would  be 
subject  to  the  comparability  principle 
and  would  have  to  allocate  capacity  to 
itself  as  a  shipper  at  receipt  points,  on 
mainline  segments,  to  upstream 
capacity,  and  to  storage.  The  pipeline 
should  do  this  by  considering  itself  as  a 
firm  shipper  using  the  small  customers' 
aggregate  firm  entitlement  rights  to 
determine  the  pipeline's  share  of 
capacity.  In  addition,  the  pipeline  must 
subject  itself  to  all  tariff  terms  and 
conditions  applicable  to  firm  shippers 
such  as  scheduling,  nominating, 
delivering,  and  all  penalties. 

X.  Blanket  Sales  Certificate 

The  Commission  is  proposing  to  issue 
to  any  pipeline  holding  a  certificate 
under  {  284.221(d)  of  the  Commission's 
regulations  a  blanket  certificate 
covering  firm  and  interruptible  sales 
services.  Except  for  continuing  bundled 
firm  sales  (see  supra,  part  IX),  all  rights 
to  firm  and  interruptible  sales  services 
would  be  automatically  converted  to 


•••  18  CFR  284.7(d)  (1991). 

'•'  18  CFR  284.7(d)(4)(i)  (1991). 

"*  Interstate  Natural  Gas  Pipeline  Rate  Design, 

47  FERC  1 61.295  at  p.  62U)59  (1989).  order  on  reh'g. 

48  FERC  1 61.122  at  pp.  61,451-2  (1989). 

"*  One-part  rate*  for  interruptible  production 
area  services  would  stlU  be  appropriate. 


unbundled  service  under  the  blanket 
certificate.  Those  sales  services  would 
be  afforded  pregranted  abandonment 
(see  supra,  part  VI)."*  However,  the 
pipeline's  unbundled  firm  sales 
customers  will  have  the  right  to  reduce 
their  firm  sales  entitlements  in  whole  or 
in  part  as  part  of  the  restructuring 
proceeding  to  implement  the  final  rules 
the  Commission  adopts  [see  part  XL 
infra]  effective  on  the  effective  date  of 
the  filing.  This  will  enable  the  pipeline's 
firm  sales  customers  to  negotiate 
market-based  gas  pricing  mechanisms 
and  take  advantage  of  other 
opportunities  for  long-terra  sales 
contracts  in  the  competitive  wellhead 
and  field  market.  In  addition,  the 
Commission  proposes  to  include 
standards  of  conduct  and  reporting 
requirements  as  part  of  the  regulations 
with  respect  to  blanket  sales  certificates 
for  pipeline  sales.  To  conclude,  the 
Commission  believes  that  the  proposed 
blanket  sales  certificates  will  be  in  the 
present  or  future  public  convenience 
and  necessity  because  they  will  convert 
pipelines  to  substantially  imbundled 
sales  in  a  competitive  wellhead  or  field 
market  in  furtherance  of  Congress'  aims 
in  enacting  the  Natural  Gas  Wellhead 
Deconti:t)l  Act  of  1989. »»» 

XL  Legal  Basis  and  Implementatioii 

The  Commission  proposes  to  find  in 
the  Final  Rule  that  pipeline  services, 
tsrms  and  conditions  of  service,  and 
rates  that  do  not  comport  with  the 
regulations  adopted  by  the  Final  Rule 
are  unduly  anticompetitive  and 
therefore  unjust  and  unreasonable  and 
unduly  discriminatory. 

The  Commission  recognizes  that  the 
restructuring  filings  and  proceedings 
will  not  be  simple  affairs.  The  NOPR's 
proposals,  if  adopted,  will  require  the 
renegotiating  of  all  pipeline  services 
provided  to  customers  in  light  of  the 
restructured  pipeline  service  obligations 
and  comparability  requirements.  Shortly 
after  issuance  of  the  Final  Rule  the 
Comimission  will  start  restructuring 
proceedings,  with  new  docket 
number  '*•  for  each  pipeline  subject  to 
the  Final  Rule  for  use  as  the  vehicle  for 
complying  with  the  Final  Rule.  The 
Commission  intends  to  require  each 
pipeline  to  inform  the  Co^nmission  in 
writing  within  15  days  after  the  effective 
date  of  the  Final  Rule  if  it  intends  to 
comply  with  the  Final  Rule  in  the  new 
restructuring  proceeding  only  or  in  a 


'  **  Continuing  bundled  sales  service*  wodld  not 
be  subject  to  pregranted  abandonment 

'••Seen.  2afnpr[i. 

•  *•  The  Commission  wiU  crute  •  new  prefix  ^) 
for  the  restructuring  proceedings. 


existing  proceeding  consolida 
the  new  proceeding."^  If  the 
believes  that  its  existing  tariff 
settlements  already  filed  with 
Commission  achieve  the  Final 
objectives,  the  pipeline  shoulc 
the  Commission  of  this  and  w 
the  filing  described  in  the  pre< 
sentence.  The  pipeline's  custc 
other  interested  parties  will  tl 
to  respond.  The  Commission  ^ 
thereafter  act  as  soon  as  poss 
case-by-case  basis  to  decide  •> 
should  honor  in  whole  or  in  p 
omnibus  sottiements.  For  exa: 
Commission  beUeves  that  as  i 
matter  rate  moratoriums  whic 
negotiated  as  part  of  a  settien 
agreement  should  be  honored 

In  addition,  the  Commissioi 
require  the  pipelines,  within  3 
after  the  Final  Rule's  effectivt 
initiate  discussions  with  their 
with  respect  to  all  details  of  i 
service  restructuring.  The  Coi 
will  also  require  the  pipelines 
on  a  regular  basis  about  the  s 
negotiations.  The  Commissioi 
those  discussions  to  result  in 
settiements  which  will  ease  tl 
transition  from  the  traditional 
new  restructured  services. 

In  addition,  as  discussed  at 
Commission  intends  to  requii 
of  firm  capacity  to  exercise  ri 
refusal  by  the  effective  dates 
restructuring  filings  in  order  t 
their  firm  capacity.  In  that  vei 
Commission  intends  to  find  ii 
Rule  that  all  existing  long-ten 
transportation  contracts  are  i 
reasonable  to  the  extent  then 
demand  for  firm  capacity  and 
existing  firm  capacity  holden 
exercise  their  rights  of  first  re 
Hence,  this  finding  will  be  mc 
the  extent  necessary  to  effect 
reallocation  of  firm  capacity  I 
existing  firm  capacity  holder 
exercising  its  right  of  first  refi 
new  firm  capacity  holder.  Thi 
allow  the  restructuring  procet 
serve  as  the  forum  for  an  initi 
reallocation  of  capacity  from 
holders  who  may  not  need  or 
those  who  do  want  firm  capa 
stated  In  part  VI.  if  there  are 
seeking  firm  capacity  as  desc 
part  VI,  the  firm  capacity  holi 
retain  its  capacity  until  termi: 
its  contract  unless  the  custon 
pipeline  are  able  to  negotiate 
reasonable  exit  fee. 


"*  If  the  pipeline  elects  to  proceed 
restructuring  proceeding,  it  may  later 
oonsolidate  that  proceeding  and  •  *ui 
filed  proceeding. 


JMI 
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unbundled  service  under  the  blanket 
certificate.  Those  sales  services  would 
be  afforded  pregranted  abandonment 
(see  supra,  part  VI).***  However,  the 
pipeline's  unbundled  firm  sales 
customers  will  have  the  right  to  reduce 
their  firm  sales  entiUements  in  whole  or 
in  part  as  part  of  the  restructuring 
proceeding  to  implement  the  final  rules 
the  Commission  adopts  (see  part  XI, 
infra)  effective  On  the  effective  date  of 
the  filing.  This  will  enable  the  pipeline's 
firm  sales  customers  to  negotiate 
market-based  gas  pricing  mechanisms 
and  take  advantage  of  other 
opportunities  for  long-terra  sales 
contracts  in  the  competitive  wellhead 
and  field  market.  In  addition,  the 
Commission  proposes  to  include 
standards  of  conduct  and  reporting 
requirements  as  part  of  the  regulations 
with  respect  to  blanket  sales  certificates 
for  pipeline  sales.  To  conclude,  the 
Commission  believes  that  the  proposed 
blanket  sales  certificates  will  be  in  the 
present  or  future  public  convenience 
and  necessity  because  they  will  convert 
pipelines  to  substantially  unbundled 
sales  in  a  competitive  wellhead  or  field 
market  in  furtherance  of  Congress'  aims 
in  enacting  the  Natural  Gas  Wellhead 
Decontrol  Act  of  1989.»»» 

XI.  Legal  Basis  and  Implementatioo 

The  Commission  proposes  to  find  in 
the  Final  Rule  that  pipeline  services, 
terms  and  conditions  of  service,  and 
rates  that  do  not  comport  with  the 
regulations  adopted  by  the  Final  Rule 
are  unduly  anticompetitive  and 
therefore  unjust  and  uiveasonable  and 
unduly  discriminatory. 

The  Commission  recognizes  that  the 
restructuring  filings  and  proceedin.g8 
will  not  be  simple  affairs.  The  NOPR's 
proposals,  if  adopted,  will  require  the 
renegotiating  of  all  pipeline  services 
provided  to  customers  in  light  of  the 
restructured  pipeline  service  obligations 
and  comparability  requirements.  Shortly 
after  issuance  of  the  Final  Rule  the 
Commission  will  start  restructuring 
proceedings,  with  new  docket 
number  '*•  for  each  pipeline  subject  to 
the  Final  Rule  for  use  as  the  vehicle  for 
complying  with  the  Final  Rule.  The 
Commission  intends  to  require  each 
pipeline  to  inform  the  Cohimission  in 
writing  within  15  days  after  the  effective 
date  of  the  Final  Rule  if  it  intends  to 
comply  with  the  Final  Rule  in  the  new 
restructuring  proceeding  only  or  in  a 


existing  proceeding  consolidated  with 
the  new  proceeding.**^  If  the  pipeline 
believes  that  its  existing  tariffs  or 
settlements  already  filed  with  the 
Commission  achieve  the  Final  Rule's 
objectives,  the  pipeline  should  inform 
the  Commission  of  this  and  why  with 
the  filing  described  in  the  previous 
sentence.  The  pipeline's  customers  and 
other  interested  parties  will  then  be  able 
to  respond.  The  Commission  will 
thereafter  act  as  soon  as  possible  on  a 
case-by-case  basis  to  decide  whether  it 
should  honor  in  whole  or  in  part 
omnibus  settlements.  For  example,  the 
Commission  beUeves  that  as  a  general 
matter  rate  moratoriums  which  were 
negotiated  as  part  of  a  settlement 
agreement  should  be  honored. 

In  addition,  the  Commission  will 
require  the  pipelines,  within  30  days 
after  the  Final  Rule's  effective  date,  to 
initiate  discussions  with  their  customers 
with  respect  to  all  details  of  the  future 
service  restructuring.  The  Commission 
will  also  require  the  pipeUnes  to  report 
on  a  regular  basis  about  the  status  of  the 
negotiations.  The  Commission  expects 
those  discussions  to  result  in 
settlements  which  will  ease  the 
transition  from  the  traditional  to  the 
new  restructured  services. 

In  addition,  as  discussed  above,  the 
Commission  intends  to  require  holders 
of  firm  capacity  to  exercise  rights  of  first 
refusal  by  the  effective  dates  of  pipeline 
restructuring  filings  in  order  to  retain 
their  firm  capacity.  In  that  vein,  the 
Commission  intends  to  find  in  the  Final 
Rule  that  all  existing  long-term  firm 
transportation  contracts  are  unjust  and 
reasonable  to  the  extent  there  is 
demand  for  firm  capacity  and  the 
existing  firm  capacity  holders  do  not 
exercise  their  rights  of  first  refusal. 
Hence,  this  finding  will  be  made  only  to 
the  extent  necessary  to  effectuate  the 
reallocation  of  firm  capacity  from  an 
existing  firm  capacity  holder  not 
exercising  its  right  of  first  refusal  to  a 
new  firm  capacity  holder.  This  will 
allow  the  restructuring  proceeding  to 
serve  as  the  forum  for  an  initial 
reallocation  of  capacity  from  existing 
holders  who  may  not  need  or  want  it  to 
those  who  do  want  firm  capacity.  As 
stated  in  part  VI,  if  there  are  no  persons 
seeking  firm  capacity  as  described  in 
part  VI,  the  firm  capacity  holder  must 
retain  its  capacity  until  termination  of 
its  contract  unless  the  customer  and  the 
pipeline  are  able  to  negotiate  a 
reasonable  exit  fee. 


Moreover,  during  the  restructuring 
proceedings,  each  pipeline  and  its 
customers  and  other  interested  parties 
will  be  expected  to  negotiate  the  details 
concerning  the  pipeline's  conversion 
from  a  bundled  sales  to  an  unbimdled 
sales  service.  Under  the  proposed 
regulations,  the  pipeline  would  be 
granted  a  blanket  certificate  for 
unbundled  firm  and  interruptible  sales 
to  be  effective  on  the  effective  date  of 
the  pipeline's  filing  to  implement  the 
Final  Rule.  On  the  effective  date  of  that 
filing,  each  customer's  bundled  sales 
service  would  be  converted  to  a  like 
amount  of  unbundled  sales  service  and 
a  like  amount  of  unbundled 
transportation  service.  However,  a 
pipeline's  unbundled  firm  sales 
customers  may  reduce  their  firm  sales 
entiUements  in  whole  or  in  part  effective 
on  the  effective  date  of  the 
implementation  filing.  The  proposed 
regulations  would  not  permit  a  customer 
to  reduce  its  firm  transportation 
quantity  apart  from  the  reallocation 
provisions.  The  restructuring  proceeding 
is  where  the  pipeline,  its  customers,  and 
other  interested  parties  should  negotiate 
the  pipeline's  market-based  pricing 
mechanism  with  respect  to  its 
unbundled  sales  services  and  the 
appropriate  pricing  of  its  bundled  sales 
service  for  small  customers. 

Except  for  18  CFR  284.221(d), »*•  the 
Commission  will  require  that  each 
pipeline  implement  the  Final  Rule  by 
making  appropriate  tariff  filings  in  the 
restructuring  proceeding  on  or  before 
the  date  set  forth  in  the  regulations. 
Those  filings  should  refiect  the  results  of 
the  negotiations  begim  after  issuance  of 
the  Final  Rule.  Anyone  who  does  not 
intervene  in  the  restructuring  proceeding 
discussions  will  be  precluded  from 
intervening  in  the  consideration  of  the 
restructuring  filings  made  in  the 
proceedings.  To  intervene  at  the  filing 
stage  would  be  late  in  the  proceeding 
and  disruptive.***  Pipelines  that  have 
implemented  permanent  market  based, 
unbundled  sales  services  prior  to  the 
effective  date  of  the  Final  Rule  may  not 
need  to  make  many  changes  to  comply 
with  the  Final  Rule.  »*° 


'  '*  Continuing  bundled  iaiet  Mfvicet  wodld  not 
be  cubject  to  pregranted  abandonment 

'■•Seen,  zaci^ni. 

■  ■*  the  CommiMion  tvUl  create  a  new  prefix  ^) 
for  the  restructuring  proceeding*. 


'**  If  the  pipeline  electi  to  proceed  only  in  the 
reitnicturing  proceeding,  it  may  later  petition  to 
OMiaolidat*  that  proceeding  and  a  lubaequently 
filed  proceedlnf- 


>••  Aa  tuted  above,  rtviiwl  IS  CFR  284.221(d) 
will  become  effective  on  the  effective  date  of  the 
Final  Rule.  Ptpelinea  ihould  make  a  limited  NCA 
•ection  4  filing  to  implement  18  CFR  284.221(d). 

■**  "Dt*  Commiision  prevloualy  baa  required 
pipeline  rettnicturing  to  be  accomplished  In  an 
NCA  section  7  proceeding.  Natural  Gas  Pipeline 
Company  of  America.  41  FERC  1  01.358  (1967). 
However,  because  the  Commission  Is  Issuing 
blanket  sales  ceriificates  effective  on  the 
restructuring  flling  effective  date*,  theee  fillnga  will 
not  be  under  NGA  section  7. 

'**  For  example.  El  Paso  Natural  Cas  Company, 
and  Transcontinental  Gat  Pipe  Una  Corporation  ' 
may  be  in  this  poatura. 


The  implementation  schedule  will  not 
force  a  pipeline  to  make  more  than  one 
filing  to  implement  the  required  changes. 
For  example,  if  a  pipeline's  next 
scheduled  rate  case  is  due  prior  to  the 
filing  required  by  the  Final  Rule,  it  may, 
at  its  option,  also  file  to  implement  the 
required  changes  or  it  may  defer  its 
implementation  filing  so  long  as  it  files 
no  later  than  the  required  date.  In  the 
meantime,  the  pipeline's  terms  and 
conditions  of  service  will  remain  in 
effect  until  changed  by  a  pipeline's  rate 
filing  or,  if  unchanged  in  the  filing,  until 
Commission  action,  if  necessary,  under 
Section  5  of  the  Natural  Gas  Act.  The 
NOPR  should  not  be  construed  by 
anyone  involved  in  an  ongoing 
proceeding  to  mean  that  progress  in 
individual  cases  should  be  delayed. 
Instead,  it  should  be  viewed  as  a 
stronger  commitment  to  comparability 
by  the  Commission. 

Xn.  Environmental  Analysis 

The  Commission  concludes  that 
promulgating  the  proposed  rule  would 
not  represent  a  major  federal  action 
having  a  significant  adverse  impact  on 
the  human  environment  under  the 
Commission's  regulations  implementing 
the  Natural  Environmental  Policy 
Act*'*  The  proposed  rule  falls  within 
the  categorical  exemption  provided  in 
the  Commission's  regulations  for  the 
review  of  rates  for  the  transportation 
and  sale  of  natural  gas  under  sections  4 
and  5  of  the  Natural  Gas  Act  *■*  and  for 
the  sale,  exchange,  and  transportation  of 
natural  gas  under  sections  4,  5  and  7  of 
the  Natural  Gas  Act  that  requires  no 
construction  of  facilities. ••• 
Consequently,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

Xni.  Regulatory  Flexibility  Certification 

The  Regulatory  Flexibility  Act 
(RFA)  •■»♦  generally  requires  a 
description  and  analysis  of  rules  that 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Pursuant  to  section  eoS(b)  of  the 
RFA,  the  Commission  certifies  that  the 
proposed  regulations,  if  promulgated, 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

XIV.  Information  Collection 
Requirements 

The  Office  of  Management  and 
Budget's  (0MB)  regulations  require  that 
0MB  approve  certain  information 


'•■18  CFR  part  380(1901). 
>••  18  CFR  38a4(a)(28)  (1981). 
i*i  18  CFR  38a4<a)(27)  (ISai). 
■•*SU.S.C  801-812  (1988). 
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collection  requirements  imposed  by 
agency  rules."* 

The  information  coUection  form 
affected  by  the  proposed  rule  is  FERC- 
544.  Gas  Pipeline  Rates:  Rate  Change 
(Formal).  iTiis  information  collection  is 
required  in  order  for  the  Commission  to 
carry  out  its  legislative  mandate  under 
the  NGA  and  the  NGPA.  The 
information  required  by  the  proposed 
rule  would  allow  the  Commission  to 
ensiu-e  that  Rrm  transportation  service 
provided  under  part  284  of  the 
Commission's  regulations  "•  is 
comparable  to  transportation  service 
provided  as  a  part  of,  or  embedded 
within,  a  pipeline's  firm  sales  service. 

An  estimated  85  respondents  would 
be  affected  by  the  proposed  rule.  The 
respondents  would  consist  of  pipeline 
companies  subject  to  the  Commission's 
jurisdiction  that  perform  self- 
implementing  transportation  under 
either  the  NGA  or  the  NGPA.  The 
Commission  estimates  that:  (a)  The 
public  reporting  burden  will  average 
4,810  hours  per  response  and  that  the 
total  reporting  burden  will  be  408,850 
hours;  (b)  the  frequency  of  response  will 
be  a  one-time  tiling  by  respondents;  and 
(c)  the  total  annual  number  of  likely 
responses  will  vary  depending  on  when 
the  pipelines  decide  to  file  the  modified 
tariff  sheets  required  in  the  proposed 
rule.  The  Commission  anticipates  that 
the  public  reporting  burden  and  the 
number  of  respondents  will  decrease 
within  three  years  since  many  pipelines 
subject  to  the  Commission's  jurisdiction 
are  required  to  make  a  new  rate  filing  at 
least  once  every  three  years. 

XV.  Corameat  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  proposed  in  this  NOPR, 
including  any  related  matters  or 
alternative  proposals  that  commenters 
may  wish  to  discuss.  As  much  as 
possible,  the  comments  should  be  keyed 
to  the  topic  headings  of  this  NOPR.  In 
addition,  comments  must  include  an 
executive  summary  not  exceeding  five 
(5)  pages  in  length.  An  original  and  14 
copies  of  tbe  initial  «vritten  comments 
must  be  filed  with  the  Commission  no 
later  than  September  30. 1991.  An 
original  and  14  copies  of  the  reply 
comments  must  be  filed  with  the 
Commission  no  later  than  October  30, 
1991.  Comments  should  be  submitted  to 
the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 


DC  20428.  and  should  refer  to  Docket 
No.  RM91-11-000. 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and  will 
be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
941  North  Capitol  Street,  NE., 
Washington,  DC  20428,  during  regular 
business  hours. 

List  of  St^jects  18  CFR  Part  284 

Continental  shelf.  Natural  gas, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  part 
284,  chapter  L  title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  direction  of  the  Commission. 
Commissioner  Moler  concurred  with  a 
separate  statement  to  be  issued  later. 
Commissioner  Langdon  concurred  with  ■ 
separate  statement  to  be  issued  later. 
Liowood  A.  Watmn.  Jr., 
Acting  Secretary. 

PART  2e4-CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  QAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  VS.C.  717-717w;  15  U.S.C 
3301-3432;  43  U.S.C.  1331-1356;  42  U.S.C 
nOl-7352;  B.0. 12009.  3  CFR  1978  Comp..  p. 
142. 

2.  in  S  284.1.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  284.1    Deflnltions. 

(a)  Transportation  includes  storage 
(except  for  pipelines  offering 
transportation  under  subpart  C  of  this 
part),  exchange,  backhaul,  displacement 
or  other  methods  of  transportation. 
»        •        •        *        * 

3.  In  S  2MA,  paragraph  (d)  is  revised 
and  a  new  paragraph  (f)  is  added  to 
read  as  follows: 

S  284.8    Finn  trwisportation  ssrvtc*. 


'*•  S  CFR  part  1320  (1«»1). 
•**18CFRpart284(ia»l). 


(d)  Reservation  fee.  Where  the 
customer  purchases  firm  service,  a 
pipeline  may  Impose  a  reservation  fee  or 
charge  on  a  shipper  as  a  condition  for 
providing  such  service.  Except  for 
pipelines  subject  to  subpart  C  and 
uiiless  parties  otherwise  agree,  the 
reservation  fee  will  recover  all  fixed 
transmission  and  storage  costs 
attributable  to  the  firm  transportation 
service  and  may  not  recover  any 
variable  costs  or  fixed  costs  not 
attributable  to  the  firm  transportation 
service.  Except  as  provided  fax  this 
paragraph,  the  pipeline  may  not  include 


in  a  rate  for  any  transportation  service 
provided  under  subpart  B,  C  or  G  of  this 
part  any  minimum  bill  or  minimum  take 
provision,  or  any  other  provision  that 
has  the  effect  of  guaranteeing  revenue. 
•        •        •        •        • 

(fXl)  Comparability  of  service.  An 
interstate  pipeline  or  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  part  must 
provide  such  service  on  a  basis  that  is 
comparable  in  quality  for  all  gas 
supplies  whether  purchased  from  the 
pipeline  or  another  seller. 

(2)  Upstream  pipeline  assignment  of 
capacity. 

(i)  An  interstate  pipeline  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  part  must 
exercise  its  conversion  rights  on 
upstream  pipelines  that  offer  a 
transportation  service  under  subpart  B 
or  G  of  this  part  and  must  assign  its 
upstream  firm  transportation  capacity, 
including  contract  storage,  to  its 
shippers  for  which  it  provides  firm 
transportation  service  imder  subpart  B 
or  G  of  this  part,  to  the  extent  necessary 
to  provide  capacity  to  those  firm 
shippers  under  the  pipeline's  method  for 
allocating  capacity  on  its  mainline 
segments. 

(ii)  The  upstream  pipelines  are 
authorized  and  required  to  permit  the 
downstream  pipelines  to  assign  their 
capacity  to  their  firm  shippers. 

(3)  Firm  capacity  releasing,  (i)  An 
interstate  pipeline  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  part  must 
have  a  mechanism  for  firm  shippers  to 
release  firm  capacity  to  the  pipeline  for 
resale  by  the  pipeline  on  a  firm  basis. 

(ii)  The  firm  shippers  may  release 
their  capacity  In  whole,  or  in  part,  on  a 
permanent  or  short-term  basis,  without 
restriction  on  the  duration  of  the  release. 

(iii)  The  pipeline's  resale  of  the 
released  capacity  Is  subject  to  SS  284.7 
and  284.8(b)  and  (c). 

(iv)  If  the  pipeline  has  uncommitted 
ffrm  capacity  available,  it  may  sell  part 
or  all  of  that  capacity  before  resale  of 
the  released  capacity. 

(v)  After  a  fim  shipper  notifies  the 
pipeline  in  writing  that  it  desires  to 
release  firm  capacity  for  a  particular 
period,  the  pipeline  must  make  this 
information  available  on  an  electronic 
bulletin  board  and  hold  a  seven 
business  day  open  season. 

(vi)  The  pipeline  must  allocate 
released  capacity  to  the  person  offering 
the  highest  rate  (not  over  the  maximum 
rate).  If  more  than  one  person  offers  the 
highest  rate,  the  released  capacity  may 
be  allocated  on  a  prorata  basis,  or  on  a 
present  value  of  the  reservation  fee 


basis,  or  on  a  first-come,  first 
basis. 

(vii)  Unless  otherwise  agrei 
pipeline,  the  contract  of  the  si 
releasing  capacity  will  remaii 
force  and  effect  with  the  proc 
any  resale  (minus  expenses  o 
pipeline)  credited  to  the  relea 
shipper's  obligation  to  the  pip 

(4)  Implementation,  (i)  A  pi 
must  file  revised  tariff  sheets 
implement  open  access  storaj 
paragraphs  (d),  (f)  (1),  (2).  anc 
section  on  or  before  the  dates 
below. 

Date:  October  1, 1902 
Panhandle  Eastern  Pipeline  Co 
Trunkllne  Gas  Company 
Williston  Basin  Interstate  Pipe 

Company 
Williams  Natural  Gas  Compan 
Colorado  Interstate  Gas  Comp 
ANR  Storage  Company 
KN  Energy,  Inc. 
Mississippi  River  Transmissioi 
Arkla  Energy  Resources 
Questar  Pipeline  Company 
Texas  Eastern  Transmission  C 
Southern  Natural  Gas  Compan 
Michigan  Gas  Storage 

Date:  November  1, 1902 
Columbia  Gas  Transmission  C 
Columbia  Gulf  Transmission  C 
Florida  Gas  Transmission  Cor] 
ANR  Pipeline  Company 
Tennessee  Gas  Pipeline  Compi 
Texas  Gas  Transmission  Corp( 
United  Gas  Pipe  Line  Compan; 
National  Fuel  Gas  Supply  Cor; 
Equitrans,  Inc. 

CNG  Transmission  Corporatio 
Kentucky  West  Virginia  Gas  C 
Mid  Louisiana  Gas  Company 

Date:  December  1, 1992 
Northern  Border  Pipeline  Com] 
Great  Lakes  Gas  Transmission 
Trailblazer  Pipeline  Company 
Wyoming  Interstate  Company, 
Overthrust  Pipeline  Company 
Canyon  Creek  Compression  C< 
Paiute  Pipeline  Company 
Pacific  Gas  Transmission  Com 
Valero  Interstate  Transmissioi 
Natural  Gas  Pipeline  Companj 
El  Paso  Natural  Gas  Company 
Northwest  Pipeline  Corporatio 
Northern  Natural  Gas  Compan 
Transwestem  Pipeline  Compa; 
Transcontinental  Gas  Pipe  Lin 
Corporation 

Date:  January  1, 1993 
Alabama-Tennessee  Natural  C 
South  Georgia  Natural  Gas  Co 
Midwestern  Gas  Transmission 
Viking  Gas  Transmission  Com 
East  Tennessee  Natural  Gas  C 
Carnegie  Natural  Gas  Compan 
Algonquin  Gas  Transmission  ( 
Tarpon  Transmission  Compan 
Superior  Offshore  Pipeline  Coi 
Seagull  Interstate  Corp. 
Sabine  Pipe  Line  Company 
Blue  Dolphin  Pipeline  Compan 
Black  Marlin  Pipeline  Compan 
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in  a  rate  for  any  transportation  service 
provided  under  subpart  B,  C.  or  G  of  this 
part  any  minimum  bill  or  minimum  take 
provision,  or  any  other  provision  that 
has  the  effect  of  guaranteeing  revenue. 
•        *        •       •       • 

(f)(1)  Comparability  of  service.  An 
interstate  pipeline  or  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  pwrt  must 
provide  such  service  on  a  basis  that  is 
comparable  in  quality  for  all  gas 
supplies  whether  purchased  from  the 
pipeline  or  another  seller. 

(2)  Upstream  pipeline  assignment  of 
capacity. 

(i)  An  interstate  pipeline  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  part  must 
exercise  its  conversion  rights  on 
upstream  pipelines  that  offer  a 
transportation  service  under  subpart  B 
or  G  of  this  part  and  must  assign  its 
upstream  firm  transportation  capacity, 
including  contract  storage,  to  its 
shippers  for  which  it  provides  firm 
transportation  service  under  subpart  B 
or  G  of  this  part  to  the  extent  necessary 
to  provide  capacity  to  those  firm 
shippers  under  the  pipeline's  method  for 
allocating  capacity  on  its  mainline 
segments. 

(ii]  The  upstream  pipelines  are 
authorized  and  required  to  permit  the 
downstream  pipelines  to  assign  their 
capacity  to  their  firm  shippers. 

(3)  Firm  capacity  releasing,  (i)  An 
interstate  pipeline  that  offers 
transportation  service  on  a  firm  basis 
under  subpart  B  or  G  of  this  part  must 
have  a  mechanism  for  firm  shippers  to 
release  firm  capacity  to  the  pipeline  for 
resale  by  the  pipeline  on  a  firm  basis. 

(ii)  The  firm  shippers  may  release 
their  capacity  in  whole,  or  in  part,  on  a 
permanent  or  short-term  basis,  without 
restriction  on  the  duration  of  the  release. 

(iii)  The  pipeline's  resale  of  the 
released  capacity  Is  subject  to  SS  284.7 
and  284.fl(b)  and  (c). 

(iv)  If  the  pipeline  has  uncommitted 
firm  capacity  available,  it  may  sell  part 
or  all  of  that  capacity  before  resale  of 
the  released  capacity. 

(v)  After  a  fiim  shipper  notifies  the 
pipeline  in  writing  that  it  desires  to 
release  firm  capacity  for  a  particular 
period,  the  pipeline  must  make  this 
information  available  on  an  electronic 
bulletin  board  and  hold  a  seven 
business  day  open  season. 

(vi)  The  pipeline  must  allocate 
released  capacity  to  the  person  offering 
the  highest  rate  (not  over  the  maximum 
rate).  If  more  than  one  person  offers  the 
highest  rate,  the  released  capacity  may 
be  allocated  on  a  prorata  basis,  or  on  a 
present  value  of  the  reservation  fee 


basis,  or  on  a  first-come,  first-served 
basis. 

(vii)  Unless  otherwise  agreed  to  by  the 
pipeline,  the  contract  of  the  shipper 
releasing  capacity  will  remain  in  full 
force  and  effect  with  the  proceeds  of 
any  resale  (minus  expenses  of  the 
pipeline)  credited  to  the  releasing 
shipper's  obligation  to  the  pipeline. 

(4)  Implementation,  (i)  A  pipeline 
must  file  revised  tariff  sheets  to 
implement  open  access  storage  and 
paragraphs  (d),  (f)  (1),  (2).  and  (3)  of  this 
section  on  or  before  the  dates  set  forth 
below. 

Date:  October  1, 1092 
Panhandle  Eastern  Pipeline  Company 
Trunkline  Gas  Company 
Williston  Basin  Interstate  Pipeline 

Company 
Williams  Natural  Gas  Company 
Colorado  Interstate  Gas  Company 
ANR  Storage  Company 
KN  Energy,  Inc. 

Mississippi  River  Transmission  Corp. 
Arkla  Energy  Resources 
Questar  Pipeline  Company 
Texas  Eastern  Transmission  Corp. 
Southern  Natural  Gas  Company 
Michigan  Gas  Storage 

Date:  November  1, 1992 
Columbia  Gas  Transmission  Corp. 
Columbia  Gulf  Transmission  Corp. 
Florida  Gas  Transmission  Corp. 
ANR  l^ipeline  Company 
Tennessee  Gas  Pipeline  Company 
Texas  Gas  Transmission  Corporation 
United  Gas  Pipe  Line  Company 
National  Fuel  Gas  Supply  Corp. 
Equitrans,  Inc. 

CNG  Transmission  Corporation 
Kentucky  West  Virginia  Gas  Company 
Mid  Louisiana  Gas  Company 

Date:  December  1, 1992 
Northern  Border  Pipeline  Company 
Great  Lakes  Gas  Transmission  Company 
Trailblazer  Pipeline  Company 
Wyoming  Interstate  Company,  Ltd. 
Overtljrust  Pipeline  Company 
Canyon  Creek  Compression  Company 
Paiute  Pipeline  Company 
Pacific  Gas  Transmission  Company 
Valero  Interstate  Transmission  Company 
Natural  Gas  Pipeline  Company  of  America 
El  Paso  Natural  Gas  Company 
Northwest  Pipehne  Corporation 
Northern  Natural  Gas  Company 
Tranawestem  Pipeline  Company 
Transcontinental  Gas  Pipe  Line 
Corporation 

Date:  January  1, 1993 
Alabama-Tennessee  Natural  Gas  Company 
South  Georgia  Natural  Gas  Company 
Midwestern  Gas  Transmission  Company 
Viking  Gas  Transmission  Company 
East  Tennessee  Natural  Gas  Company 
Carnegie  Natural  Gas  Company 
Algonquin  Gas  Transmission  Company 
Tarpon  Transmission  Company 
Superior  Offshore  Pipeline  Company 
Seagull  Interstate  Corp. 
Sabine  Pipe  Line  Company 
Blue  Dolphin  Pipeline  Company 
Black  Marlin  Pipeline  Company 


Sea  Robin  Pipeline  Company 

Stingray  Pipeline  Company 

Texas  Sea  Rim  Pipe  Line,  Inc. 

Chandelur  Pipeline  Company 

Freeport  Interstate  Pipeline  Company 

Gasdel  Pipeline  System,  Inc. 

High  Island  Offshore  System 

Paciflc  Interstate  Offshore  Company 

Pacific  Offshore  Pipeline  Company 

Pelican  Interstate  Gas  System 

Point  Arguello  Natural  Gas  Line  Company 

U-T  Offshore  System 

All  Other  Pipelines  Under  i  284.302(b) 

Gas  Gathering  Corp. 

Green  Canyon  Pipe  Line  Company 

Gulf  States  Transmission  Corp. 

Inland  Gas  Company,  Inc. 

Moraine  Pipeline  Company 

Delta  Pipeline  Company 

Gas  Transport  Inc. 

Ringwood  Gathering  Company 

Western  Gas  Interstate  Company 

Phillips  Gas  Pipeline  Company 

Valley  Gas  Transmission,  Inc. 

Western  Transmission  Corporation 

Louisiana  Nevada  Transit  Company 

MIGCInc. 

Riverside  Pipeline  Corp. 

Other  part  284  subpart  B  and  G  pipelines 

(ii)  The  pipeline's  filing  which 
implements  paragraph  (0(1)  of  this 
section  must,  at  least,  include  terms  and 
conditions  that  provide  that  all  firm 
shippers  whatever  the  source  of  their 
gas  and  the  pipeline  in  its  capacity  as  a 
firm  seller  of  gas: 

(A)  Have  equal  firm  capacity  rights  at 
receipt  points  and  equal  flexibiUty  In 
changing  receipt  points  and  using 
receipt  points  on  an  interruptible  basis. 

(B)  Have  equal  firm  capacity  rights  at 
pooling  points,  on  mainline  segments, 
and  on  mainlines. 

(C)  Have  equal  capacity  rights  to  firm 
storage,  subject  to  the  pipeline's 
reservation  of  storage  capacity 
necessary  for  load  balancing  and  system 
management  and  firm  shippers' 
reservation  of  capacity  for  load 
balancing. 

(D)  Are  subject  to  the  same 
requirements  with  respect  to 
curtailment,  the  scheduling  of  deliveries, 
the  imposition  of  penalties,  including 
balancing  rights  (such  as  through  system 
storage  and  line  pack),  and  the  right  to 
firm  delivery  points,  and  provide  that 
there  be  instantaneous  receipt  and 
delivery  of  gas  for  firm  shippers. 

(iii)  Within  thirty  (30)  days  of  [insert 
effective  date  of  Final  Rule],  the  pipeline 
must  initiate  formal  discussions  with  its 
customers  and  all  interested 
participants  with  respect  to  all  details  of 
implementing  the  revisions  to  part  284 
adopted  in  the  Pinal  Rule. 

(iv)  The  pipeline  must  file  quarterly 
reports  with  the  Commission  with 
respect  to  the  status  of  the  negotiations 
required  by  paragraph  (f)(4](iii)  of  this 
section. 


(v)  Pursuant  to  section  7(b)  the 
Nattiral  Gas  Act.  abandonment  of 
transportation  services  is  authorized  for 
each  Individual  firm  transportation 
arrangement  authorized  under  a 
certificate  granted  under  S  284.221  for  a 
term  over  one-year  if  prior  to  the 
effective  date  of  the  filing  required  by 
paragraph  (f)(4)(i)  of  this  section,  the 
recipient  of  die  firm  transportation 
service  does  not  give  notice  that  it 
wants  to  continue  the  transportation 
arrangement  and  agrees  to  match  and 
pay  any  greater  rate  up  to  the  maximum 
rate  under  \  284.7  and  match  the  most 
favorable  contract  term  offered  to  the 
pipeline  by  other  persons  desiring  firm 
capacity,  provided,  however,  that  this 
abandorunent  authorization  is  only  to 
the  extent  the  pipeline  resells  the 
capacity  on  a  firm  basis  to  any  such 
other  person  or  persons. 

4.  In  I  284.9,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

(284.9   IntamiptiMt  transportation 


(f)(1)  Comparability  of  service.  An 
interstate  pipeline  or  that  offers 
transportation  service  on  an 
interruptible  basis  under  subparts  B  or 
G  must  provide  such  service  on  a  basis 
that  is  comparable  in  quaUty  for  all  gas 
supplies  whether  purchased  from  the 
pipeline  or  elsewhere. 

(2)  Implementation.  A  pipeline  must 
file  revised  tariff  sheets  to  implement 
paragraph  (f)(1)  of  this  section  with  its 
filing  under  §  284.8(f)(4). 

5.  In  S  284.221,  paragraph  (d)  is 
revised  to  read  as  follows: 

S  284,221    Oanaral  ruts;  transportation  by 
Intsfstata  ptpaNnas  on  behalf  of  otttars. 
•        ft        *        •        « 

(d)  Pre-grant  of  abandonment  (1) 
Pursuant  to  section  7(b)  of  the  Natural 
Gas  Act,  abandonment  of  transportation 
services  is  authorized  upon  the 
expiration  of  the  contractual  term  of 
each  individual  transportation 
arrangement  authorized  under  a 
certificate  granted  under  this  section, 
except  that,  if  the  individual 
transportation  arrangement  is  for  firm 
transportation  imder  a  contract  with  a 
term  of  more  than  one-year,  the 
abandonment  of  service  is  only 
authorized  if  the  recipient  of  the  firm 
transportation  service  does  not  give 
notice  that  it  wants  to  continue  its 
transportation  arrangement  and  agrees 
to  match  and  pay  any  greater  rate  up  to 
the  maximum  rate  under  {  284,7  and 
match  the  most  favorable  contract  term 
offered  to  the  pipeUne  by  other  persons 
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desiring  Grm  capacity  when  the 
contractual  term  expires. 

(2)  Within  60  days  of  (insert  effective 
date  of  final  rule),  a  pipeline  must  file 
revised  tariff  sheets  to  implement  diis 
section  tvith  respect  to  firm 
transportatioa  as  set  forth  in  paragraph 
(d)(1)  of  this  section. 
•        •        •        •        • 

6.  A  new  subpart  J  is  added  to  read  as 

follows: 

Sut>part  J— Blanket  Carttftcates  Authorizing 
Certain  Natural  Gat  Sales  t>y  Interstate 
Pipelines 

s^ 

284^1  Applicability. 

284.282  Definitions. 

284.2B3  Sales  services. 

284  284  Point  of  unbundling. 

284.28S  Blanket  certificates  for  unbundled 
sales  services. 

Subpa/t  J— Blanket  Certificates 
Authorizing  Certain  Natural  Gi|8  Sales 
by  Interstate  Pipelines 

§284.281    Appncat>imy. 

This  subpart  applies  to  interstate 
pipelines  that  offer  transportation 
services  certificated  under  §  284.221(d). 

§284.282    Definitions. 

(a)  Bundled  sales  services  are  gas 
sales  services  that  are  not  sold 
separately  from  transportation  services. 

(b)  Sales  Service  includes  firm, 
interruptiWe  or  any  other  kinds  of  gas 
sales. 

(c)  Unbundled  sales  services  are  gas 
sales  services  that  are  sold  separately 
from  transportation  services. 

§  284.283    Sales  serv4ces. 

An  interstate  pipeline  that  offers 
transportation  service  certificated  under 
S  284J221  must  offer  all  of  its  sales 
services  on  an  unbundled  basis  except 
as  provided  below. 

S2S4JM    Point  of  unbumMng. 

A  sales  service  is  unbundled  when 
gas  is  sold  at  a  point  before  it  enters  a 
mainline  system,  or  at  an  entry  point  to 
a  mainline  system  from  a  production 
area  or  intersection  with  an  unrelated 
mainline  system,  or  a  reasonable 
distance  after  an  entry  point  into  the 
mainline  when  it  is  reasonable  to 
unbundle  at  a  pooling  p>oint  on  the 
mainline  system. 

§284.235    Blanket  certificates  for 

untHincUed  talcs  services. 

(a)  General  Rule.  An  interstate 
pipeline  granted  a  certificate  under 
S  284.221  is  granted  a  blanket  certificate 
of  public  convenience  and  necessity 
pursuant  to  section  7  of  the  Natural  Gas 
Act  authorizing  the  providing  of 


unbundled  sales  services  in  accordance 
with  this  section. 

(b)  General  condition.  Arjy  pipeline 
issued  a  blanket  certificate  under  this 
section  may  provide  only  unbundled 
sales  services,  except  as  provided  in 
paragraph  (f)  of  this  section. 

(c)  Conversion  of  bundled  firm  soles 
services  to  unbundled  firm  sales 
services.  (1)  On  the  effective  date  of  the 
pipeline's  blanket  certificate  for 
unbundled  sales  services  as  set  forth  in 
paragraph  (i)  of  this  section  firm  sales 
entitlements  under  any  firm  sales 
service  agreement  for  a  bundled  sales 
service  (except  those  continuing  with 
bundled  service  as  provided  in 
paragraph  f  of  this  section)  are 
converted  to  an  equivalent  amount  of 
unbundled  firm  sales  service  and  an 
equivalent  amount  of  imbundied  firm 
transportation  service,  provided, 
however,  that  a  pipeline's  unbundled 
firm  sales  customers  may  reduce  their 
firm  sales  entitlements  in  whole  or  in 
part  at  any  time  effective  on  the 
effective  date  of  a  filing  as  provided  in 
paragraph  (i)  of  this  section. 

(2)  Reservation  fee.  When  a  customer 
under  this  section  has  been  converted  to 
firm  transportation  service,  the  pipeline 
may  impose  a  reservation  fee  as 
provided  in  f  2S4.8(d). 

(d)  Conversion  of  bundled 
interruptible  sales  services  to 
unbundled  interruptible  sales  services. 
On  the  effective  date  of  the  pipehne's 
blanket  certificate  for  unbundled  sales 
services  as  set  forth  in  paragraph  (i)  of 
this  section  interruptible  sales  volumes 
under  any  interruptible  sales  service 
agreement  for  a  bundled  sales  service 
are  converted  to  an  equivalent  amount 
of  unbundled  interruptible  sales  service 
and  an  equivalent  amount  of  unbundled 
interruptible  transportation  service. 

(e)  Abandonment  of  bundled  sales 
service.  (1)  On  the  effective  date  of  the 
pipeline's  blanket  certificate  for 
unbundled  sales  services  as  set  forth  in 
paragraph  (i)  of  this  section,  the 
pipeline's  existing  bundled  sales  service 
obligations  converted  pursuant  to 
paragraphs  (c)  and  (d)  of  this  section  are 
amended  by  authorizing  abandonment 
of  the  sales  services  to  the  extent  they 
are  bundled. 

(2)  Abandonment  of  bimdled  sales 
services  under  this  paragraph  is 
permitted  by  the  present  or  future  public 
convenience  and  necessity. 

(f)  Continued  bundled  sales  service- 
Any  pipeline  issued  a  blanket 

certificate  under  this  section  may 
continue  to  provide  a  bundled  firm  sales 
service  only  for  customers  which  are 
receiving  a  biindled  firm  sales  service 
under  a  small  customer  rate  schedule  on 
the  date  the  pipeline  files  to  implement 


this  subpart  ],  Fixed  costs  must  be 

recovered  under  the  same  ratemaking 
methodt^ogy  used  for  determining  the 
reservation  charge  under  t  2d4.8(d). 
except  that  a  pipeline  may  charge  •  one- 
part  volumetric  rate  which  is  computed 
using  an  imputed  load  factor. 

(g)  Pregrant  of  abandonment  of 
unbundled  sales  services.  Pursuant  to 
section  7(b)  of  the  Natural  Gas  Act. 
abandonment  of  unbundled  sales 
services  is  suthorized  upon  the 
expiration  of  the  contractual  term  of 
each  individual  sales  arrangement 
authorized  under  this  section. 

(h)  Standards  of  conduct  for 
unbundled  sales  senn'ce.  (1)  To  the 
maximum  extent  practicable  giving  due 
consideration  to  die  continuation  of 
bundled  firm  sales  services,  the  pipeline 
must  organize  its  unbundled  sales  and 
transportation  operating  employees  so 
that  they  function  Independently  of  each 
other. 

(2)  The  pipeline  must  conduct  its 
business  to  conform  to  the  requirements 
set  forth  in  55  284 J(f)  (1)  and  (4)  and 

5  284.9(f)(1)  with  respect  to 
comparability  of  service  by  not  giving 
shippers  of  gas  sold  by  the  pipeline  any 
preference  over  shippers  of  gas  sold  by 
any  other  merchant  in  matters  relating 
to  part  284  transportation. 

(3)  The  pipeline  must  comply  with 

5  161.3  (a),  [b\.  (d)  and  (1)  of  this  chapter 
and  comply  with  ( 161.3  (e),  (f).  (h),  and 
(i)  of  this  chapter  by  considering  its 
unbundled  sales  operating  employees  as 
an  operational  unit  which  is  the 
functional  equivalent  of  a  marketing 
affiliate. 

(4)  With  its  filing  to  implement  this 
subpart  J,  the  pipeline  must  file 
procedures  that  will  enable  shippers  and 
the  Commission  to  determine  how  the 
pipeline  is  to  comply  with  the  standards 
of  this  section. 

(5)  The  pipeline  must  comply  with 

5  250.16  of  this  chapter  by  considering 
its  unbundled  sales  operating  employees 
as  an  operational  unit  which  is  the 
functional  equivalent  of  a  marketing 
affiliate. 

(i)  Implementation  and  effective  date. 
(1)  Except  as  provided  in  paragraph 
(i)(2)  of  this  section,  a  pipeline 
certificated  under  5  284.221  (d)  must  file 
revised  tariff  sheets  to  implement  this 
subpart  J  in  a  filing  no  later  than  the 
date  indicated  in  f  284.8(f)(4)(i). 

(2)  A  pipeline  certificated  under 
5  284.221(d)  that  is  only  providing 
transportation  services  as  of  the  date  of 
its  required  filing  under  §  284.8(f)(4] 
need  not  file  to  implement  this  subpart ) 
with  its  filing  under  5  284.8(f)(4),  but 
prior  to  offering  any  sales  service  such  a 


pipeline  must  file  revised  tari 
implement  diis  subpart  J. 

(3)  The  effective  date  of  a  t 
certificate  issued  under  this  s 
be  the  effective  date  of  a  pip< 
filing  to  implement  this  subp 

0)  Reporting  requirements. 
interstate  pipeline  that  engag 
Sales  transaction  under  a  cer 
granted  by  this  section  is  sub 
reporting  requirements  of  |  2 
except  for  i  284.223(f)(1)  (lii) 
with  the  words  "sales"  and  " 
substituted  for  the  words 
"transportation"  and  "transp 
|284i23(f). 
(FR  Doc  »l-187n  Filed  8-12-Bl: 
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(Docket  NatllMXtta) 
RINOMS-AAOe 

Phenylpropanolatnlne  Hydn 
for  Ovor-the-Counter  Wetg^ 
Uao;  Reopening  of  Commer 

AOENCv:  Food  and  Drug  Adn 

HHS. 

action:  Reopening  of  commc 

tUMMARV:  The  Food  and  Dru 
Administration  (FDA)  is  reo[ 
September  6. 1991,  the  conun 
on  the  safety  and  effectivene 
phenylpropanolamine  hydro* 
over-the-counter  (OTC)  weig 
use.  FDA  is  taking  this  actioi 
response  to  a  request  to  reop 
comment  period  to  allow  adc 
to  submit  new  data  and  infoi 
the  safety  and  effectiveness 
phenylpropanolamine  hydroi 
OTC  wei^t  control  use  subt 
the  May  9, 1991  public  meetL 
reopening  of  the  administrat; 
(April  1. 1991  (56  FR  13295)). 
DATES:  Written  comments  b] 
6.1991. 

ADOKESMcS:  Written  commei 
Dockets  Management  Brand 
305),  Pood  and  Drug  Adminii 
1-23. 12420  Parklawn  Dr..  Ro 
20857. 

FON  nMrrHER  INFOWMATION  c 
William  E.  Gilbertson,  Cente 
Evaluation  and  Research  (HI 
Food  and  Drug  Administratii 
Fishers  Lane.  Rockville.  MD 
295-8000. 
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this  subpart ).  Fixed  costs  must  be 
recovered  under  the  same  ratemaking 
methodology  used  for  determining  the 
reservation  charge  under  |  2M.8(d). 
except  that  a  pipeline  may  charge  a  one- 
part  volumetric  rate  which  is  computed 
using  an  imputed  load  factor. 

(g)  Pregmnt  of  abandonment  of 
unbundled  sales  services.  Pursuant  to 
section  7(b)  of  the  Natural  Gas  Act. 
abandonment  of  unbundled  sales 
services  is  authorized  upon  the 
expiration  of  the  contractual  term  of 
each  individual  sales  arrangement 
authorized  under  this  section. 

(h]  Standards  of  conduct  for 
unbundled  sales  service.  (1)  To  the 
maximum  extent  practicable  giving  due 
consideration  to  die  continuation  of 
bundled  firm  sales  services,  the  pipeline 
must  organize  its  unbundled  sales  and 
transportation  operating  employees  »o 
that  they  function  independently  of  each 
other. 

(2)  The  pipeline  must  conduct  its 
business  to  conform  to  the  requirements 
set  fordi  in  9S  284 J(f)  (1)  and  (4)  and 

i  284.g(f)(l)  wid)  respect  to 
comparability  of  service  by  not  giving 
shippers  of  gas  sold  by  the  pipeline  any 
preference  over  shippers  of  gas  sold  by 
any  other  merchant  in  matters  relating 
to  part  284  transportation. 

(3)  The  pipeline  must  comply  with 

S  161.3  (a),  [by  (d)  and  (1)  of  Uiis  chapter 
and  comply  with  i  161.3  (e).  (f).  (h).  and 
(ij  of  this  chapter  by  considering  its 
unbundled  sales  operating  employees  as 
an  operational  unit  which  is  the 
functional  equivalent  of  a  marketing 
affiliate. 

(4)  With  its  filing  to  in^jlement  this 
subpart  ],  the  pipeline  must  file 
procedures  that  will  enable  shippers  and 
the  Commission  to  determine  how  the 
pipeline  is  to  comply  with  the  standards 
of  this  section. 

(5)  The  pipeline  must  comply  with 

§  250.16  of  this  chapter  by  considering 
its  unbundled  sales  operating  employees 
as  an  operational  unit  which  is  the 
functional  equivalent  of  a  marketing 
affiliate. 

(i)  Implementation  and  effective  date. 
(1)  Except  as  provided  in  paragraph 
(i](2]  of  this  section,  a  pipeline 
certificated  under  i  264.221(d]  must  file 
revised  tariff  sheets  to  implement  this 
subpart )  in  a  filing  no  later  than  the 
date  indicated  in  i  284.8(f)(4](i). 

(2)  A  pipeline  certificated  under 
S  284.221(d)  that  is  only  providing 
transportation  services  as  of  the  date  of 
its  required  filing  under  §  284.8(f)(4) 
need  not  file  to  implement  this  subpart  J 
with  its  filing  under  S  284.8(f)(4).  but 
prior  to  offering  any  sales  service  such  a 


pipeline  must  file  revised  tariff  sheets  to 
implement  diis  subpart  J. 

(3)  The  effective  date  of  a  blanket 
certificate  issued  under  this  section  will 
be  the  effective  date  of  a  pipeline's 
filing  to  implement  this  subpart  j. 

(j)  Reporting  requirements.  An 
interstate  pipeline  that  engages  in  a 
Sales  transaction  under  a  certificate 
granted  by  this  section  is  subject  to  the 
reporting  requirements  of  )  284.223(f). 
except  for  1 284.223(f)(1)  (lii)  and  (iv). 
with  the  words  "sales"  and  "sold" 
substituted  for  the  words 
"transportation"  and  "transported"  in 
i  284.223(f). 
[PR  Dot  »1-18771  Filed  fr-12-91:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart3S7 

(Docket  Nft.tlN-0022 1 
mN090S-AA06 

Ptienytpropenoiemfne  Hydrochlorlfle 
for  OvoMhe-Counter  Wetglvt  Control 
Use;  Reopening  of  Comment  Period 

aoenCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Reopening  of  comment  period. 

tUMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  to 
September  6. 1991.  the  comment  period 
on  the  safety  and  effectiveness  of 
phenylpropanolamine  hydrochloride  for 
over-the-counter  (OTC)  weight  control 
use.  FDA  is  taking  this  action  in 
response  to  a  request  to  reopen  the 
comment  period  to  allow  additional  time 
to  submit  new  data  and  information  on 
the  safety  and  effectiveness  of 
phenylpropanolamine  hydrochloride  for 
OTC  weight  control  use  subsequent  to 
the  May  9. 1991  public  meeting  and 
reopening  of  the  administrative  record 
(April  1. 1991  (56  FR 13295]). 
DATES:  Written  comments  by  September 
6.1991. 

ADOnssSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305],  Pood  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Cilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-210), 
Food  and  Drug  Administration.  5600 
Fishers  I^ne.  Rockville.  MD  20857.  301- 
295-8000. 

SU^eLEMCNTARV  INFORMATION:  In  die 
Federal  Register  of  April  1, 1991  (56  FP 


13295),  FDA  published  a  notice  of  the 
reopening  of  the  administrative  record 
for  OTC  weight  control  drug  products 
and  announced  a  public  meeting  to  be 
held  on  May  9, 1991  to  discuss  me  safety 
and  effectiveness  of 
phenylpropanolamine  hydrochloride  for 
OTC  weight  control  use.  The  notice 
contained  a  detailed  list  of  questions 
related  to  phenylpropanolamine 
hydrochloride  for  OTC  weight  control 
use  and  requested  data  and  comments 
on  these  issues.  The  agency  considers  it 
necessary  to  resolve  these  issues  before 
publishing  its  tentative  final  monograph 
for  OTC  weight  control  drug  products  in 
the  Federal  Register.  Interested  persons 
were  given  until  August  7, 1991  to 
submit  comments  regarding  matters 
raised  at  the  public  meeting. 

On  luly  26, 1991,  the  Nonprescription 
Drug  Manufacturers  Association 
(NDMA),  a  trade  association,  requested 
a  45-day  extension  of  time  beyond  the 
August  7, 1991  deadline  for  the 
submission  of  data.  NDMA  contended 
that  the  database  supporting  the  safety 
and  effectiveness  of 
phenylpropanolamine  hydrochloride  is 
quite  extensive  and,  in  relation  to  die 
questions  asked  by  FDA  covers 
virtually  every  aspect  of 
phenylpropanolamine  hydrochloride's 
safety  and  effectiveness  profile.  In 
addition,  NDMA  member  companies 
have  had  to  generate  new  data,  analyze 
these  data,  and  prepare  written  reports 
concerning  these  data.  More 
importanUy,  NDMA  mentioned  an  FDA 
request  made  at  a  July  23, 1991  meeting 
(Ref.  1),  for  industiy  to  reanalyze  certain 
data  in  multiple  ways.  That  meeting 
included  a  discussion  of  hospital 
discharge  data  to  determine  the 
background  rate  of  cerebrovascular 
accidents  in  the  general  population  and 
specifically  as  a  result  of  ingestion  of 
phenylpropanolamine  hydrochloride  in 
OTC  drug  products  (Ref.  1).  NDMA 
stated  that  reanalysis  of  the  data  will 
require  substantial  additional  efforts  in 
order  to  assure  a  full  development  of  the 
database.  NDMA  contended  that 
because  of  the  short  notice  for  this 
additional  analysis,  it  is  difficult  to 
reschedule  the  calendars  of  certain  key 
consultants  to  MDMA  member 
companies  as  well  as  prepare  new 
tabulations  of  data  suitable  for 
submission  to  the  agency. 

FDA  has  carefully  considered  the 
request  and  believes  that  an  extension 
of  time  for  30  days  is  an  appropriate 
time  period  and  in  the  public  interest. 
The  agency  notes  that  NDMA  intends  to 
answer  questions  raised  by  FDA  in  the 
Federal  Registor  of  April  1, 1991  and  at 
the  |u1y  23. 1991  meeting,  and  the  agency 


believes  that  additional  time  will  allow 
for  more  useful  comments  and  data 
analysis  to  be  developed.  Thus,  the 
agency  considers  a  limited  extension  of 
the  comment  period  to  be  appropriate, 
interested  persons  may.  on  or  before 
September  6, 1991,  sulnnit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  and  new  data  and 
information  regarding  the  safety  and 
effectiveness  of  phenylpropanolamine 
hydrochloride  for  OTC  weight  control 
use.  Three  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Comments  received  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Reference 

(1)  Mlnutet  of  meeting  between  FDA  sod 
NDMA.  )uly  23. 1991.  coded  MMB,  Docket  No. 
BlN-0022.  Docket!  Management  Branch. 

Dated:  August  7. 1981. 
MichMl  R.  Taykir, 
Deputy  Commissioner  for  Polky. 
[FR  Doc  91-19170  Filed  8-12-91;  8r45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 

(P8-4-731 

RIN  1545-AC$7 

One  dees  of  Stock  Requirement 

AOENCV:  internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  relating  to  the 
requirement  that  a  small  business 
corporation  ha\e  only  one  class  of 
stock.  Changes  to  the  applicable  law 
were  made  by  the  Subchapter  S 
Revision  Act  of  1982.  These  regulations 
affect  corporations  and  their 
sharesholders  and  are  necessary  to 
provide  them  with  guidance  needed  to 
comply  with  the  applicable  tax  law. 

dates:  Written  comments  and  requests 
to  appear  at  a  public  hearing  scheduled 
for  October  31. 1991.  at  10  a.m.  must  be 
received  by  October  17, 1991.  Outlines 
of  oral  comments  must  be  recieved  by 
October  17. 1991.  See  the  notice  of 
hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
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addresses:  Send  comments,  requests  to 
appear  at  the  public  hearing,  and 
ouilines  to:  Internal  Revenue  Service. 
P  O.  Box  7604,  Ben  Franklin  Station, 
attn:  CC;CORP;T:R  (PS-4-73).  room 
5228.  Washington.  DC  20044.  The  public 
hearing  will  be  held  in  the  Internal 
Revenue  Service  Auditorium.  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Ave.,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  hearing,  Carol  Savage, 
Regulations  Unit  (202)  566-3935  (not  a 
toll-free  number);  concerning  a 
particular  regulation  section,  Scott 
Carlson  (202)  343-6459  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  5, 1990,  the  Federal 
Register  published  a  notice  of  proposed 
rulemaking  (55  FR  40870)  amending  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  1361  of  the  Internal 
Revenue  Code.  These  amendments  were 
proposed  to  implement  section 
1361(b)(1)(D)  and  (C)  and  (c)  (4)  and  (5) 
as  added  by  the  Subchapter  S  Revision 
Act  of  1982.  The  notice  provided  rules 
relating  to  the  one  class  of  stock 
requirement  for  small  business 
corporations  electing  S  status  under 
section  1362  of  the  Code. 

Comments  responding  to  t^e  notice 
were  received,  and  a  public  hearing  was 
held  on  February  15, 1991.  This  notice  of 
proposed  rulemaking  amends  the 
Income  Tax  Regulations  (26  CFR  part  1) 
rnder  section  1361  of  the  Code  and 
replaces  the  proposed  regulations  issued 
on  October  5, 1990.  The  new  proposed 
regulations  set  forth  in  this  document 
are  discussed  below. 

Only  a  small  business  corporation  is 
c'igible  to  elect  S  status.  Section  1361(b) 
d>3fine8  a  small  business  corporation  as 
s  domestic  corporation  that  is  not  an 
ij' eligible  corporation  and  that  does  not 
have  (i)  more  than  35  shareholders,  (ii) 
as  a  shareholder  a  person  (other  than  an 
estate  and  certain  types  of  trusts)  who  is 
rot  an  individual,  (iii)  a  nonresident 
alien  as  a  shareholder,  and  (iv)  more 
than  one  class  of  stock.  The  proposed 
regulations  set  forth  in  this  document 
generally  provide  rules  relating  to  the 
one  class  of  stock  requirement.  Certain 
provisions  relating  to  the  other 
requirements  under  section  1361  are 
reserved  in  this  docimient.  See  the 
notice  of  proposed  rulemaking  published 
in  the  Federal  Register  (51  FR  35659)  on 
October  7, 1986,  with  respect  to  those 
provisions. 


Explanation  of  Provisions 

General  Rules 

Under  the  proposed  regulations,  a 
corporation  is  treated  as  having  only 
one  class  of  stock  if  all  outstanding 
shares  of  stock  of  the  corporation  confer 
identical  rights  to  distribution  and 
liquidation  proceeds  and  if  the 
corporation  has  not  issued  any 
instrument  or  obligation,  or  entered  into 
any  arrangement,  that  is  treated  as  a 
second  class  of  stock. 

The  determination  of  whether  all 
outstanding  shares  of  stock  confer 
identical  rights  to  distribution  and 
liquidation  proceeds  is  based  on  the 
corporate  charter,  articles  of 
incorporation,  bylaws,  applicable  State 
law.  and  any  binding  agreements 
relating  to  distribution  or  liquidation 
proceeds  (collectively,  the  "governing 
provisions").  It  is  the  rights  conferred  by 
the  governing  provisions  that  are  taken 
into  account  in  determining  whether  the 
corporation  has  more  than  one  class  of 
stock.  A  routine  commercial 
contractural  arrangement  such  as  a 
lease,  employment  agreement,  or  loan 
agreement  is  not  a  "binding  agreement 
relating  to  distribution  and  liquidation 
proceeds"  and  thus  is  not  a  governing 
provision,  unless  such  an  agreement  is 
entered  into  to  circumvent  the  one  class 
of  stock  requirement  of  section 
1361(b)(1)(D)  and  this  regulation. 

Although  a  corporation  is  not  treated 
as  having  more  than  one  class  of  stock  if 
the  governing  provisions  provide  for 
identical  distribution  and  liquidation 
rights,  any  distributions  (including 
actual,  constructive,  or  deemed 
distributions)  that  differ  in  timing  or 
amount  are  to  be  given  appropriate  tax 
effect  in  accordance  with  the  facts  and 
circumstances.  For  example,  a  payment 
of  excessive  compensation  may  be 
recharacterized  as  a  distribution  by  the 
corporation  for  which  no  deduction  is 
allowed;  however,  neither  the  payment 
nor  the  distribution  created  by  the 
recharacterization  results  in  a  second 
class  of  stock.  Similarly,  a  distribution 
may  be  recharacterized  in  whole  or  in 
part  as  deductible  compensation  (on 
which  FICA  and  FUTA  taxes  may  be 
due),  but  any  difference  in  distribution 
rights  resulting  from  such  a 
recharacterization  will  not  result  in  a 
second  class  of  stock. 

Exceptions  to  General  Rules 

The  proposed  regulations  provide  that 
certain  types  of  state  laws  and  binding 
agreements  are  disregarded  in 
determining  all  of  a  corporation's 
outstanding  shares  of  stock  confer 
identical  rights  to  distribution  and 
liquidation  proceeds.  State  laws  that 


require  a  corporation  to  pay  or  withhold 
state  income  taxes  on  behalf  of  some  or 
all  of  the  corporation's  shareholders  are 
disregarded,  provided  that,  when  the 
constructive  distributions  resulting  from 
the  payment  or  withholding  of  taxes  by 
the  corporation  are  taken  into  account, 
the  outstanding  shares  confer  identical 
rights  to  the  distribution  and  Uquidation 
proceeds.  The  difference  in  timing 
between  the  constructive  distributions 
and  the  actual  distributions  to  the  other 
shareholders  does  not  create  a  second 
class  of  stock. 

Agreements  to  redeem  or  purchase 
stock  at  the  time  of  death,  disability,  or 
termination  of  employment  are 
disregarded  in  determining  whether  a 
corporation's  outstanding  shares  of 
stock  confer  identical  distribution  and 
liquidation  rights.  In  addition,  bona  fide 
buy-sell  agreements  among 
shareholders,  agreements  to  restrict  the 
transferability  of  stock,  and  certain 
redemption  agreements  are  disregarded 
in  determining  whether  a  corporation's 
outstanding  shares  of  stock  confer 
identical  distribution  and  liquidation 
rights  unless  (i)  the  agreement  is  entered 
into  to  circiimvent  the  one  class  of  stock 
requirement  of  section  1361(b)(1)(D)  and 
the  proposed  regulations  and  (ii)  the 
agreement  establishes  a  redemption  or 
purchase  price  that,  at  the  time  the 
agreement  is  entered  into,  is 
significantly  in  excess  of  or  below  the 
fair  market  value  of  the  stock.  Under  the 
proposed  regulations,  agreements 
described  in  the  preceding  sentence  that 
provide  for  the  purchase  or  redemption 
of  stock  at  book  value  or  at  a  price 
between  fair  market  value  and  book 
value  are  disregarded. 

The  proposed  regulations  also  address 
situations  in  which  there  has  been  a 
change  of  stock  ownership  and  the 
corporation  determines  the  amount  of  its 
post-change  distributions  to  its 
shareholders  based  on  the  allocation  of 
income  in  the  immediately  preceding 
year.  Agreements  that  provide  for 
distributions  in  this  manner  do  not 
result  in  a  second  class  of  stock.  If 
distributions  pursuant  to  the  agreement 
are  not  made  within  a  reasonable  time 
after  the  close  of  the  taxable  year  in 
which  the  ownership  change  occurs, 
however,  the  distributions  may  be 
recharacterized  depending  on  the  facts 
and  circumstances. 

Shares  Taken  into  Account 

Under  the  proposed  regulations,  all 
outstanding  shares  of  stock  are  taken 
into  account  in  determining  whether  a 
corporation  has  a  second  class  of  stock. 
The  proposed  regulations  provide  that, 
for  purposes  of  subchapter  S,  stock  that 


is  substantially  nonvested  wit 
meaning  of  { 1.83-3(b)  is  not  t 
outstanding  stock  unless  the  h 
makes  an  election  with  res(>ec 
stock  under  section  83(b).  Sub 
nonvested  stock  with  respect 
an  election  under  section  83(b 
made,  however,  is  taken  into  i 
dete.mining  whether  a  corpor 
second  class  of  stock.  Such  sti 
treated  as  a  second  class  of  st 
stock  confers  ri^ts  to  distribi 
liquidation  proceeds  that  are  i 
rights  conferred  by  the  other  c 
shares  of  stock. 

Some  S  corporations  have  t 
substantially  nonvested  stock 
no  section  63(b)  election  has  t 
as  outstandiitg  stock  for  purp< 
income  allocation  provisions, 
the  proposed  regulations  are  i 
to  be  elective  for  corporate  U 
years  beginning  on  or  after  )a< 
1992,  existing  stock  that  has  b 
treated  as  outstanding  by  the 
corporation  (even  though  it  is 
substantially  nonvested)  is  trt 
outstanding  for  purposes  of  si 
S,  and  the  fact  that  it  is  substf 
nonvested  and  no  section  83(1 
has  been  made  with  respect  t( 
cause  the  stock  to  be  treated  i 
second  class  of  stock. 

The  proposed  regulations  a 
that  deferred  compensation 
arrangements  that  do  not  invc 
property  subject  to  section  83 
ordinarily  not  treated  as  outsi 
stock  for  porposes  of  subchap 

Rules  Relating  to  Debt  Obliga 
Options,  and  Similar  InstrunK 

In  General 

Under  the  proposed  regulat 
instruments,  obligations,  or 
arrangements  may  be  treated 
second  class  of  stock  in  certa 
circumstances.  The  proposed 
provide  a  number  of  safe  harl 
exceptions  for  certain  ordinal 
arrangements  entered  into  by 
corporations  and  their  shareb 

Obligations  Designated  as  Dt 

The  proposed  regulations  g 
provide  that  an  obligation  (w 
not  designated  as  debt)  is  not 
a  second  class  of  stock  unlesi 
conditions  are  met  (1)  The  ol 
constitutes  equity  or  otherwii 
the  holder  being  treated  as  th 
stock  under  general  principle 
tax  law,  and  (2)  the  obliga  tioi 
contravene  the  rights  confem 
corporation's  outstanding  sto 
regard  to  distribution  or  liqui 
proceeds  or  to  contravene  thi 
on  eligible  shareholders  cont 


JMI 


"uesday,  August  13,  1991  /  Proposed  R\il69 


Federal  Registw  /  Vol.  56.  No.  156  /  Tuesday.  August  13.  1991  /  Proposed  Rules 38393 


visions 


sed  regulations,  a 
ted  as  having  only 
if  all  outstanding 
the  corporation  confer 
distribution  and 
js  and  if  the 
it  issued  any 
;ation,  or  entered  into 
that  is  treated  as  a 
ick. 

on  of  whether  all 
I  of  stock  confer 
distribution  and 
ds  is  based  on  the 
articles  of 

iws,  applicable  State 
ing  agreements 
tion  or  liquidation 
rely,  the  "governing 
he  rights  conferred  by 
■isions  that  are  taken 
lermining  whether  the 
ore  than  one  class  of 
)nimercial 
gement  such  as  a 
I  agreement,  or  loan 
"binding  agreement 
ition  and  Hquidation 
s  is  not  a  governing 
luch  an  agreement  is 
:umvent  the  one  class 
!nt  of  section 
this  regulation, 
oration  is  not  treated 
3n  one  class  of  stock  if 
asions  provide  for 
ion  and  liquidation 
itions  (including 
e,  or  deemed 
differ  in  timing  or 
pven  appropriate  tax 
ce  with  the  facts  and 
r  example,  a  payment 
ensation  may  be 
I  a  distribution  by  the 
lich  no  deduction  is 
,  neither  the  payment 
n  created  by  the 
I  results  in  a  second 
lilarly,  a  distribution 
irized  in  whole  or  in 
compensation  (on 
UTA  taxes  may  be 
irence  in  distribution 
im  such  a 

1  will  not  result  in  a 
3ck. 

teral  Rules 

!guIations  provide  that 
ate  laws  and  binding 
sregarded  in 
a  corporation's 
s  of  stock  confer 
distribution  and 
ids.  State  laws  that 


require  a  corporation  to  pay  or  withhold 
state  income  taxes  on  behalf  of  some  or 
all  of  the  corporation's  shareholders  are 
disregarded,  provided  that,  when  the 
constructive  distributions  resulting  from 
the  payment  or  withholding  of  taxes  by 
the  corporation  are  taken  into  account, 
the  outstanding  shares  confer  identical 
rights  to  the  distribution  and  Uquidation 
proceeds.  The  difference  in  timing 
between  the  constructive  distributions 
and  the  actual  distributions  to  the  other 
shareholders  does  not  create  a  second 
class  of  stock. 

Agreements  to  redeem  or  purchase 
stock  at  the  time  of  death,  disability,  or 
termination  of  employment  are 
disregarded  in  determining  whether  a 
corporation's  outstanding  shares  of 
stock  confer  identical  distribution  and 
liquidation  rights.  In  addition,  bona  fide 
buy-sell  agreements  among 
shareholders,  agreements  to  restrict  the 
transferability  of  stock,  and  certain 
redemption  agreements  are  disregarded 
in  determining  whether  a  corporation's 
outstanding  shares  of  stock  confer 
identical  distribution  and  liquidation 
rights  unless  (i)  the  agreement  is  entered 
into  to  circumvent  the  one  class  of  stock 
requirement  of  section  1361(b)(1)(D)  and 
the  proposed  regulations  and  (ii)  the 
agreement  establishes  a  redemption  or 
purchase  price  that,  at  the  time  the 
agreement  is  entered  into,  is 
significantly  in  excess  of  or  below  the 
fair  market  value  of  the  stock.  Under  the 
proposed  regulations,  agreements 
described  in  the  preceding  sentence  that 
provide  for  the  purchase  or  redemption 
of  stock  at  book  value  or  at  a  price 
between  fair  market  value  and  book 
value  are  disregarded. 

The  proposed  regulations  also  address 
situations  in  which  there  has  been  a 
change  of  stock  ownership  and  the 
corporation  determines  the  amount  of  its 
post-change  distributions  to  its 
shareholders  based  on  the  allocation  of 
income  in  the  immediately  preceding 
year.  Agreements  that  provide  for 
distributions  in  this  manner  do  not 
result  in  a  second  class  of  stock.  If 
distributions  pursuant  to  the  agreement 
are  not  made  within  a  reasonable  time 
after  the  close  of  the  taxable  year  in 
which  the  ownership  change  occiu-s, 
however,  the  distributions  may  be 
recharacterized  depending  on  the  facts 
and  circumstances. 

Shares  Taken  into  Account 

Under  the  proposed  regulations,  all 
outstanding  shares  of  stock  are  taken 
into  account  in  determining  whether  a 
corporation  has  a  second  class  of  stock. 
The  proposed  regulations  provide  that, 
for  purposes  of  subchapter  S,  stock  that 


is  substantially  nonvested  within  the 
meaning  of  { 1.83-3(b)  is  not  treated  as 
outstanding  stock  unless  the  holder 
makes  an  election  with  respect  to  the 
stock  under  section  83(b).  Substantially 
nonvested  stock  with  respect  to  which 
an  election  under  section  83(b)  has  been 
made,  however,  is  taken  into  account  in 
determining  whether  a  corporation  has  a 
second  class  of  stock.  Such  stock  is  not 
treated  as  a  second  class  of  stock  if  the 
stock  confers  ri^ts  to  distribution  and 
liquidation  proceeds  that  are  identical  to 
rights  conferred  by  the  other  outstanding 
shares  of  stock. 

Some  S  corporations  have  treated 
sutratantially  nonvested  stock  for  which 
no  section  83(b]  election  has  been  made 
as  outstanding  stock  for  purposes  of  the 
income  allocation  provisions.  Although 
the  proposed  regulations  are  proposed 
to  be  effective  for  corporate  taxable 
years  beginning  on  or  after  January  1, 
1992,  existing  stock  that  has  been 
treated  as  outstanding  by  the 
corporation  (even  though  it  is 
substantially  nonvested)  is  treated  as 
outstanding  for  purposes  of  subchapter 
S,  and  the  fact  that  it  is  substantially 
nonvested  and  no  section  83(b)  election 
has  been  made  with  respect  to  it  will  not 
cause  the  stock  to  be  treated  as  a 
second  class  of  stock. 

The  proposed  regulations  also  provide 
that  deferred  compensation 
arrangements  that  do  not  involve 
property  subject  to  section  83  are 
ordinarily  not  treated  as  outstanding 
stock  for  purposes  of  subchapter  S. 

Rules  Relating  to  Debt  Obligations.  Call 
Options,  and  Similar  Instruments 

In  General 

Under  the  proposed  regulations, 
instruments,  obligations,  or 
arrangements  may  be  treated  as  a 
second  class  of  stock  in  certain 
circumstances.  The  proposed  regiilations 
provide  a  number  of  safe  harbors  or 
exceptions  for  certain  ordinary  business 
arrangements  entered  Into  by  S 
corporations  and  their  shareholders. 

Obligations  Designated  as  Debt 

The  proposed  regulations  generally 
provide  that  an  obligation  (whether  or 
not  designated  as  debt)  is  not  treated  as 
a  second  class  of  stock  unless  two 
conditions  are  met  (1)  The  obligation 
constitutes  equity  or  otherwise  results  in 
the  holder  being  treated  as  the  owner  of 
stock  under  general  principles  of  Federal 
tax  law.  and  (2)  the  obligation  is  used  to 
contravene  the  rights  conferred  by  the 
corporation's  outstanding  stock  %vith 
regard  to  distribution  or  liquidation 
proceeds  or  to  contravene  the  limitation 
on  eligible  shareholders  contained  in 


this  subchapter.  This  rule  is  consistent 
with  case  law  holding  that  piuported 
debt  which  would  ordinarily  be 
recharacterized  as  equity  does  not 
always  constitute  a  second  class  of  . 
stock  for  purposes  of  subchapter  S. 

Certain  Safe  Harbors  for  Obligations 
Designated  as  Debt 

The  proposed  regulations  also  set 
forth  certain  safe  harbors  for  obligations 
issued  by  a  corporation.  First,  unwritten 
advances  from  a  shareholder  that  do  not 
exceed  $10,000  in  the  aggregate  at  any 
time,  are  treated  as  debt  by  the  parties, 
and  are  expected  to  be  repaid  within  a 
reasonable  time  are  not  treated  as  a 
second  class  of  stock,  even  if  the 
advances  are  considered  equity  imder 
general  principles  of  Federal  tax  law. 
Second,  proportionately-held  obligations 
are  not  treated  as  a  second  class  of 
stock.  Proportionately-held  obligations 
are  any  class  of  obligations  that  are 
considered  eqidty  under  general 
principles  of  Federal  tax  law,  but  are 
owned  solely  by  the  owners  of,  and  in 
the  same  proportion  as,  the  outstanding 
stock  of  the  corporation.  Obligations 
oMmed  by  the  sole  shareholder  of  a 
corporation  are  always  held 
proportionately  to  the  corporation's 
outstanding  stock, 

The  failure  of  an  obligation  to  meet 
either  of  these  safe  harbors  will  not 
necessarily  result  in  a  second  class  of 
stock.  As  stated  above,  an  unwritten 
advance  or  another  obligation  will  not 
be  treated  as  a  second  class  of  stock 
unless  it  is  considered  equity  under 
general  principles  of  Federal  tax  law 
and  is  used  to  contravene  the  rights 
conferred  by  the  outstanding  stock  or 
the  limitation  on  eligible  shareholders. 

Call  Options 

The  proposed  regulations  also  provide 
that  a  call  option  (or  similar  instrument) 
is  not  treated  as  a  second  class  of  stock 
unless,  taking  into  account  all  the  facts 
and  circumstances,  the  call  option  is 
substantially  certain  to  be  exercised  and 
has  a  strike  price  substantially  below 
the  fair  market  value  of  the  underlying 
stock  on  the  date  that  the  call  option  is 
issued,  transferred  to  a  person  who  is 
not  an  eligible  shareholder,  or  materially 
modified.  For  purposes  of  this  rule,  if  an 
option  is  issued  in  connection  with  a 
loan  and  the  time  period  in  which  the 
option  may  be  exercised  is  extended  in 
connection  with  (and  consistent  with)  a 
modiHcation  of  that  loan,  the  extension 
of  the  time  period  in  which  the  option 
may  be  exercised  is  not  a  material 
modification.  The  determination  of 
whether  an  option  is  substantially 
certain  to  be  exercised  takes  into 
account  not  only  the  likelihood  that  the 


holder  may  exercise  the  option,  but  also 
the  likelihood  that  a  subsequent 
transferee  may  exercise  the  option.  For 
example,  a  corporate  holder  may  be 
unlikely  (or  unable)  to  exercise  an 
option,  but  the  option  would  still  be 
substantially  certain  to  be  exercised  if  it 
could  be  transferred  to  an  individual 
who  would  be  substantially  certain  to 
exercise  the  option.  A  call  option  docs 
not  have  a  strike  price  substantially 
below  fair  market  value  if  the  price  at 
the  time  of  exercise  caimot.  pursuant  to 
the  terms  of  the  instrument  be 
substantially  below  the  fair  market 
value  of  the  underlying  stock  at  that 
time. 

If  a  convertible  debt  instrument 
embodies  rights  equivalent  to  those  of  a 
call  option,  it  is  evaluated  both  as  debt 
and  as  a  call  option  under  the  proposed 
regulations. 

Exceptions  for  Certain  Call  Options 

The  proposed  regulations  set  forth 
two  exceptions  for  call  options.  First,  a 
call  option  is  not  treated  as  a  second 
class  of  stock  if  it  is  issued  by  a 
corporation  to  a  person  that  is  actively 
and  regulariy  engaged  in  the  business  of 
lending  and  is  issued  in  connection  with 
a  loan  to  the  corporation  that  is 
conunercially  reasonable.  Second,  a  call 
option  that  is  issued  to  an  individual 
who  is  an  employee  or  an  independent 
contractor  in  connection  with  the 
performance  of  services  (and  that  is  not 
excessive  by  reference  to  the  services 
performed)  is  not  treated  as  a  second 
class  of  stock  if  the  call  option  is 
nontransferable  within  the  meaning  of 
S  1.83-3(d)  and  the  call  option  does  not 
have  a  readily  ascertainable  fair  market 
value  as  defined  in  Sl.83-7(b)  at  the 
time  the  option  is  issued.  If  the  call 
option  becomes  transferable,  however, 
the  exception  ceases  to  apply.  In  this 
event,  the  option  is  tested  imder  the 
general  option  rule  if  and  when  it  is 
transferred  to  a  person  who  is  not  an 
eligible  shareholder  or  is  materially 
modified. 

Safe  Harbor  for  Call  Cations 

The  proposed  regulations  also  provide 
a  safe  harbor  for  certain  call  options 
issued  by  a  corporation.  A  call  option  is 
not  treated  as  a  second  class  of  stock  if, 
on  the  date  the  call  option  is  issued, 
transferred  to  a  person  who  is  not  an 
eligible  shareholder,  or  materially 
modified,  the  strike  price  of  the  call 
option  is  at  least  90  percent  of  the  fair 
mai^et  value  of  the  underiying  stock  on 
that  date.  For  purposes  of  this  safe 
harbor,  a  good  faith  determination  of 
fair  market  value  by  the  corporation  will 
ordinarily  be  respected 
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Straight  Debt  Safe  Harbor 

Straight  debt  is  not  treated  as  a 
second  clasa  of  stock  even  if  it  would 
otherwise  be  treated  as  equity  under 
general  principles  of  Federal  tax  law. 
The  regulations  follow  the  definition  of 
straight  debt  provided  by  section 
1361(c)(5)(B)  of  the  Code. 

The  proposed  regulations  also  address 
certain  issues  relating  to  straight  debt  in 
the  case  of  conversion  of  a  C 
corporation  to  S  status.  If  a  C 
corporation  has  outstanding  an 
obligation  that  satisfies  the  definition  of 
straight  debt  but  that  may  be  considered 
equity  under  general  principles  of 
Federal  tax  law,  the  obligation  is  not 
treated  as  a  second  class  of  stock  if  the 
C  corporation  converts  to  S  status.  In 
addition,  the  conversion  from  C 
corporation  status  to  S  corporation 
status  is  not  treated  as  an  exchange  of 
debt  for  stock  with  respect  to  such  an 
instrument. 

Availability  of  Inadvertent  Termination 
Relief 

A  corporation  that  has  elected  S 
status  and  subsequently  is  treated  as 
having  more  than  one  class  of  stock 
loses  its  S  corporation  status.  In  such  a 
case,  the  corporation's  S  election 
terminates  on  the  date  the  corporation  is 
treated  as  having  more  than  one  class  of 
stock.  Inadvertent  termination  relief 
pursuant  to  section  1362(f)  will  be 
available  in  appropriate  cases.  In 
general,  a  corporation  that  qualifies 
under  section  1362(f)  will  have  its  S 
status  restored  retroactive  to  the  ddte 
the  S  election  was  terminated. 

Effective  Date 

The  proposed  regulations  are 
proposed  to  be  effective  for  taxable 
years  of  corporations  beginning  on  or 
after  January  1, 1992.  However, 
paragraph  (1)(4)  of  §  1.1361-1  does  not 
apply  to  instruments,  obligations,  or 
arrangements  issued  or  entered  into  on 
or  before  August  8, 1991.  In  addition,  as 
noted  above,  a  grandfather  rule  is 
provided  for  existing  stock  that  has  been 
treated  as  outstanding  even  though  it  is 
substantially  nonvested  and  no  section 
63(b)  election  has  been  made  with 
respect  to  it. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  SSSfb)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 


these  regulations,  and,  therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  the  regulations 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  to  Appear  at 
Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  conunents  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  Uie  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  Written  comments  and 
requests  to  appear  at  a  public  hearing 
scheduled  for  October  31, 1991.  at  10 
a.m.  must  be  received  by  October  17, 
1991.  Also,  outlines  of  oral  comments 
must  be  received  by  October  17, 1991. 
The  public  hearing  will  be  held  in  the 
Internal  Revenue  Service  Auditorium. 
Seventh  Floor,  7400  Corridor.  Internal 
Revenue  Building,  1111  Constitution 
Ave.,  NW.,  Washington,  DC.  Requests  to 
speak  and  outlines  of  oral  conunents 
should  be  submitted  to  the  Internal 
Revenue  Service,  P.O.  Box  7604  Ben 
Franklin  Station,  attn:  CC:CORP:T:R 
(PS-4-73).  room  5228.  Washington.  DC 
20044.  See  the  notice  of  hearing 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

Drafting  InformatioD 

The  principal  authors  of  these 
proposed  regulations  are  David  R. 
Haglund  and  Scott  Carlson  of  the  Office 
of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  personnel  from  other  offices 
of  the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  1.1361-OA 
tluough  1.1378-3 

Income  taxes.  Reporting  and 
recordkeeping  requirements.  Small 
businesses. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
part  1  are  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  the       , 
following  citation: 


Authority:  Sec.  7805.  685A  Stat.  917;  26 
U.S.C.  7805  *  *  *  Section  1.1361-1  (1)  also 
issued  under  26  U.S.C  1361(c}(5)(C]. 

Par.  2.  New  1.1361-1  is  added  to  rend 
as  follows: 

9 1.1361-1    8  corporation  defined. 

(a)  [Reserved] 

(b)  Small  business  corporation 
defined— [1]  In  general.  For  purposes  of 
subchapter  S.  chapter  1  of  the  Internal 
Revenue  Code  and  the  regulations 
thereunder,  the  term  "small  business 
corporation"  means  a  domestic 
corporation  that  is  not  an  ineligible 
corporation  (as  defined  in  paragraph  (d) 
of  this  section)  and  that  does  not  have — 

(i)  More  than  35  shareholders. 

(ii)  As  a  shareholder,  a  person  (other 
than  an  estate  and  other  than  certain 
trusts  described  in  paragraph  (h)(l}  of 
this  section)  who  is  not  an  individual, 

(iii)  A  nonresident  alien  as  a 
shareholder,  or 

(iv)  More  than  one  class  of  stock. 

(2)  Estate  in  bankruptcy.  The  term    • 
"estate,"  for  purposes  of  this  paragraph, 
includes  the  estate  of  an  individual  in  a 
case  under  title  11  of  the  United  States 
Code. 

(3)  Treatment  of  restricted  stock.  For 
purposes  of  subchapter  S,  stock  that  is 
issued  in  cormection  with  the 
performance  of  services  for  the 
corporation  and  that  is  substantially 
nonvested  (within  the  meaning  of  S  1.83- 
3(b))  is  not  treated  as  outstanding  stock 
of  the  corporation,  and  the  holder  of  that 
stock  is  not  treated  as  a  shareholder 
solely  by  reason  of  holding  the  stock, 
unless  the  holder  makes  an  election  with 
respect  to  the  stock  imder  section  83(b]. 
In  the  event  of  such  an  election,  the 
stock  is  treated  as  outstanding  stock  of 
the  corporation,  and  the  holder  of  the 
stock  is  treated  as  a  shareholder  for 
piuposes  of  subchapter  S.  See 
paragraphs  (1)  (1)  and  (3)  of  this  section 
for  rules  for  determining  whether 
substantially  nonvested  stock  with 
respect  to  which  an  election  under 
section  83  (b)  has  been  made  is  treated 
as  a  second  class  of  stock. 

(4)  Treatment  of  deferred 
compensation  plans.  For  purposes  of 
subchapter  S.  an  instrument,  obligation. 
or  arrangement  is  not  outstanding  stock 
ifit— 

(i)  Does  not  convey  the  right  to  vote, 
(ii)  Is  not  property  imder  i  1.8^-3  of 
the  regulations,  and 

(iii)  Is  issued  to  an  individual  who  is 
an  employee  in  cormection  with  the 
performance  of  services  for  the 
corporation  or  to  an  individual  who  is 
an  independent  contractor  in  connection 
with  and  commensurate  with  the 
performance  of  services  for  the 


corporation  under  a  plan  wldt ! 
which  the  employee  or  indeper 
contractor  is  not  taxed  current 
income. 

(5)  Treatment  of  straight  deb 
purposes  of  subchapter  S.  an  ii 
or  obligation  that  satisfies  the  < 
of  straight  debt  in  paragraph  (1 
section  is  not  treated  as  outsta 
stock. 

(8)  Special  effective  date  pre 
Paragraphs  (b)  (3).  (4).  and  (5)  ( 
section  (relating  to  the  treatme 
restricted  stock,  deferred  comp 
plans,  and  straight  debt)  gener 
to  taxable  years  of  a  corporati( 
beginning  on  or  after  January  1 
However,  stock  issued  on  or  bi 
August  8, 1991.  that  has  been  b 
outstanding  by  the  corporation 
though  It  is  substantially  nonvi 
treated  as  outstanding  for  purp 
subchapter  S.  and  the  fact  that 
substantially  nonvested  and  n( 
83(b)  election  has  been  made  v 
respect  to  it  will  not  cause  the 
be  treated  as  a  second  class  of 

(c)  through  (k)  [Reserved] 

(1)  Classes  of  stock — (1)  Cen 
A  corporation  that  has  more  th 
class  of  stock  does  not  qualify 
small  business  corporation.  Ex 
provided  in  paragraph  (1)(4)  of 
section  (relating  to  instrumente 
obligations,  or  arrangements  tr 
a  second  class  of  stock),  a  corf 
treated  as  having  only  one  clat 
if  all  outstanding  shares  of  stoc 
corporation  confer  identical  rij 
distribution  and  liquidation  pn 
Differences  in  voting  rights  am 
shares  of  stock  of  a  corporatioi 
disregarded  in  determining  wh 
corporation  has  more  than  one 
stock.  Thus,  if  all  shares  of  stoi 
corporation  have  Identical  righ 
distribution  and  liquidation  pn 
the  corporation  may  have  votii 
nonvoting  common  stock,  a  "cl 
stock  that  may  vote  only  in  cer 
issues.  Irrevocable  proxy  agree 
groups  of  shares  that  differ  wit 
to  rights  to  elect  members  of  th 
of  directors. 

(2)  Determination  of  whetbei 
confers  identical  rights  to  disti 
and  liquidation  proceeds — (i)  I 
The  determination  of  whether  i 
outstanding  shares  of  stock  coi 
identical  rights  to  distribution  i 
liquidation  proceeds  is  made  b 
the  corporate  charter,  articles  < 
incorporation,  bylaws,  applical 
law,  and  binding  agreements  n 
distribution  and  liquidation  pre 
(collectively,  the  "governing 
provisions").  A  routine  commei 
contractual  arrangement,  such 
lease,  employment  agreement. 
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Authority:  Sec.  7805.  68SA  Stat.  917;  26 
U.S.C.  7805  •  *  *  Section  1.1361-1  (1)  also 
issued  under  26  U.S.C  1361(c)(5)(C]. 

Par.  2.  New  1.1361-1  is  added  to  rend 
as  follows: 

$1.1361-1    S  corporation  defined. 

(a)  [Reserved] 

(b)  Small  business  corporation 
defined— [I)  In  general.  For  purposes  of 
subchapter  S,  chapter  1  of  the  Internal 
Revenue  Code  and  the  regulations 
thereunder,  the  term  "small  business 
corporation"  means  a  domestic 
corporation  that  is  not  an  ineligible 
corporation  (as  defined  in  paragraph  (d) 
of  this  section]  and  that  does  not  have — 

(i)  More  than  35  shareholders, 

(ii)  As  a  shareholder,  a  person  (other 
than  an  estate  and  other  than  certain 
trusts  described  in  paragraph  (h)(1)  of 
this  section)  who  is  not  an  individual, 

(iii)  A  nonresident  alien  as  a 
shareholder,  or 

(iv)  More  than  one  class  of  stock. 

(2)  Estate  in  bankruptcy.  The  term 
"estate,"  for  piuposes  of  this  paragraph, 
includes  the  estate  of  an  individual  in  a 
case  under  tide  11  of  the  United  States 
Code. 

(3)  Treatment  of  restricted  stock.  For 
purposes  of  subchapter  S,  stock  that  is 
issued  in  cormection  with  the 
performance  of  services  for  the 
corporation  and  that  is  substantially 
nonvested  (within  the  meaiung  of  S 1-83- 
3(b))  is  not  treated  as  outstanding  stock 
of  the  corporation,  and  the  holder  of  that 
stock  is  not  treated  as  a  shareholder 
solely  by  reason  of  holding  the  stock, 
unless  the  holder  makes  an  election  with 
respect  to  the  stock  under  section  B3(b]. 
In  the  event  of  such  an  election,  the 
stock  is  treated  as  outstanding  stock  of 
the  corporation,  and  the  holder  of  the 
stock  is  treated  as  a  shareholder  for 
purposes  of  subchapter  S.  See 
paragraphs  (1)  (1)  and  (3)  of  this  section 
for  rules  for  determining  whether 
substantially  nonvested  stock  with 
respect  to  which  an  election  under 
section  83  (b)  has  been  made  is  treated 
as  a  second  class  of  stock. 

(4)  Treatment  of  deferred 
compensation  plans.  For  purposes  of 
subchapter  S,  an  instrument,  obligation, 
or  arrangement  is  not  outstanding  stock 
ifit— 

(i)  Does  not  convey  the  right  to  vote, 
(ii)  Is  not  property  under  9 1.8J-3  of 
the  regulations,  and 

(iii)  Is  issued  to  an  individual  who  is 
an  employee  in  cormection  with  the 
performance  of  services  for  the 
corporation  or  to  an  individual  who  is 
an  independent  contractor  in  connection 
with  and  commensurate  with  the 
performance  of  services  for  the 


corporation  under  a  plan  with  respect  to 
which  the  employee  or  independent 
contractor  is  not  taxed  currently  on 
income. 

fS)  Treatment  of  straight  debt  For 
purposes  of  subchapter  S,  an  instrument 
or  obligation  that  satisfies  the  definition 
of  straight  debt  in  paragraph  (1)(5)  of  this 
section  is  not  treated  as  outstanding 
stock. 

(8)  Special  effective  date  provisions. 
Paragraphs  (b)  (3).  (4).  and  (5)  of  ttiis 
section  (relating  to  the  treatment  of 
restricted  stock,  deferred  compensation 
plans,  and  straight  debt)  generally  apply 
to  taxable  years  of  a  corporation 
beginning  on  or  after  January  1, 1992. 
However,  stock  issued  on  or  before 
August  8. 1991,  that  has  been  treated  as 
outstanding  by  the  corporation  (even 
though  it  is  substantially  nonvested)  Is 
treated  as  outstanding  for  purposes  of 
subchapter  S,  and  the  fact  that  it  is 
substantially  nonvested  and  no  section 
83(b)  election  has  been  made  with 
respect  to  it  will  not  cause  the  stock  to 
be  treated  as  a  second  class  of  stock. 

(c)  through  (k)  [Reserved] 

(1)  Classes  of  stock — (1)  General  rule. 
A  corporation  that  has  more  than  one 
class  of  stock  does  not  qualify  as  a 
small  business  corporation.  Except  as 
provided  in  paragraph  (l)(4)  of  this 
section  (relating  to  instruments, 
obhgations.  or  arrangements  treated  as 
a  second  class  of  stock),  a  corporation  is 
treated  as  having  only  one  class  of  stock 
if  all  outstanding  shares  of  stock  of  the 
corporation  confer  identical  rights  to 
distribution  and  liquidation  proceeds. 
Differences  in  voting  rights  among 
shares  of  stock  of  a  corporation  are 
disregarded  in  determining  whether  a 
corporation  has  more  than  one  class  of 
stock.  ThuB.  if  all  shares  of  stock  of  an  S 
corporation  have  identical  rights  to 
distribution  and  liquidation  proceeds, 
the  corporation  may  have  voting  and 
nonvoting  common  stock,  a  "class"  of 
stock  that  may  vote  only  In  certain 
issues.  Irrevocable  proxy  agreements,  or 
groups  of  shares  that  differ  with  respect 
to  rights  to  elect  members  of  the  board 
of  directors. 

(2)  Determination  of  whether  stock 
confers  identical  rights  to  distribution 
and  liquidation  proceeds— (i)  In  general. 
The  determination  of  whether  all 
outstanding  shares  of  stock  confer 
identical  rights  to  distribution  and 
liquidation  proceeds  is  made  based  on 
the  corporate  charter,  articles  of 
incorporaUon.  bylaws,  applicable  state 
law,  and  binding  agreements  relating  to 
distribution  and  liquidation  proceeds 
(collectively,  the  "governing 
provisions").  A  routine  commercial 
contractual  arrangement,  such  as  a 
lease,  employment  agreement  or  loan 


agreement,  is  not  a  "binding  agreement 
relating  to  distribution  and  liquidation 
proceeds"  and  thus  is  not  a  governing 
provision  uidess  such  an  agreement  is 
entered  fnto  to  cirmmvent  the  one  class 
of  stock  requirement  of  section 
1361(b)(1)(D)  and  this  paragraph  (I). 
Although  a  corporation  is  not  treated  as 
having  more  than  one  class  of  stock  so 
long  as  the  governing  provisions  provide 
for  identical  distribution  and  liquidation 
rights,  any  distributions  (including 
actual,  constructive,  or  deemed 
distributions)  that  differ  in  timing  or 
amount  are  to  be  given  appropriate  tax 
effect  in  accordance  with  the  facts  and 
circumstances. 

(Ii)  State  law  requirements  for 
payment  and  withholding  of  income  tax. 
State  laws  may  require  a  corporation  to 
pay  or  withhold  state  income  taxes  on 
behalf  of  some  or  all  of  the  corporation's 
shareholders.  Such  laws  are  disregarded 
in  determining  whether  all  outstanding 
shares  of  stock  of  the  corporation  confer 
identical  rights  to  distribution  and 
liquidation  proceeds,  within  the  meaning 
of  paragraph  (1)(1)  of  this  section, 
provided  that  when  the  constructive 
distributions  resulting  from  the  payment 
or  withholding  of  taxes  by  the 
corporation  are  taken  into  account  the 
outstanding  shares  confer  identical 
rights  to  distribution  and  liquidation 
proceeds.  A  difference  in  timing 
between  the  constructive  distributions 
and  the  actual  distributions  to  the  other 
shareholders  does  not  cause  the 
corporation  to  be  treated  as  having  more 
than  one  class  of  stock. 

(iii)  Buy-sell  and  redemption 
agreements.  Bona  fide  agreements  to 
redeem  or  purchase  stock  at  the  time  of 
death,  disability,  or  termination  of 
employment  are  disregarded  in 
detennining  whether  a  corporation's 
shares  of  stock  confer  identical  rights.  In 
addition,  bona  fide  buy-sell  agreements 
among  shareholders,  agreements 
restricting  the  transferability  of  stock 
(but  not  providing  for  redemption  by  the 
corporation),  and  "general"  redemption 
agreements  are  also  disregarded  In 
determining  whether  a  corporation's 
outstanding  shares  of  stock  confer 
Identical  distribution  and  liquidation 
rights  unless — 

(A)  The  agreement  is  entered  Into  to 
circumvent  the  one  class  of  stock 
requirement  of  section  1361(b)(1)(D)  and 
this  paragraph  (I),  and 

(B)  The  agreement  establishes  a 
purchase  price  that  at  the  time  the 
agreement  is  entered  into,  is 
significantiy  in  excess  of  or  below  the 
fair  market  value  of  the  stock. 

Redemption  a^ements  that  are  not 
"general"  redemption  agreements  are 


disregarded  tmless  the  agreement 
establishes  a  purchase  price  that  at  the 
time  the  agreement  is  entered  into  is 
significantly  in  excess  of  or  below  the 
fair  market  value  of  the  stock. 
Agreements  described  in  the  preceding 
two  sentences  that  provide  for  the 
purchase  or  redemption  of  stock  at  book 
value  or  at  a  price  between  fair  market 
value  and  book  value  are  not  considered 
to  establish  a  price  that  is  significantiy 
in  excess  of  or  below  the  fair  market 
value  of  the  stock  and.  thus,  are 
disregarded  in  determining  whether  the 
outstanding  shares  of  stock  confer 
identical  rights.  For  purposes  of  this 
paragraph  (l)(2)(iii),  a  good  faith 
determination  of  fair  market  value  will 
be  respected  unless  it  can  be  shown  that 
the  value  was  substantially  in  error  or 
the  determination  of  the  value  was  not 
performed  with  reasonable  diligence. 
For  purposes  of  this  paragraph  (l)(2](iit), 
a  "general"  redemption  agreement  is  an 
agreement  that  applies  to  substantially 
all  the  outstanding  shares  of  the 
corporation  and  that  provides  that  upon 
the  occurrence  of  an  event  that  triggers 
redemption,  substantially  all  the  shares 
of  a  shareholder  will  be  redeemed  at  a 
price  that  is  uniform  for  all  shares 
subject  to  the  agreement  Although  an 
agreement  may  be  disregarded  in 
determining  whether  shares  of  stock 
confer  identical  distribution  and 
liquidation  rights,  payments  pursuant  to 
the  agreement  may  have  income  or 
transfer  tax  consequences. 

(iv)  Distributions  that  take  into 
account  varying  interests  in  stock 
during  a  taxable  year.  An  agreement 
does  not  within  die  meaning  of 
paragraph  (l)(2)(i)  of  this  section,  alter 
the  rights  to  liquidation  and  distribution 
proceeds  conferred  by  an  S 
corporation's  stock  merely  because  the 
agreement  provides  that  as  a  result  of  a 
change  in  stock  ownership,  distributions 
in  one  taxable  year  are  to  be  made  on 
the  basis  of  the  shareholders'  varying 
interests  in  the  S  corporation's  income 
in  the  immediately  preceding  taxable 
year.  If  distributions  pursuant  to  the 
agreement  are  not  made  within  a 
reasonable  time  after  the  close  of  the 
taxable  year  in  which  the  varying 
interests  occur,  the  distributions  may  be 
recharacterized  depending  on  the  facts 
and  circumstances,  but  wilt  not  result  in 
a  second  class  of  stock. 

(v)  Examples.  The  application  of 
paragraph  (1)(2)  of  this  section  may  be 
illustrated  by  the  following  examples.  In 
each  of  the  examples,  the  S  corporation 
requirements  of  section  1361  are 
satisfied  except  as  otherwise  stated,  the 
corporation  has  in  effect  an  S  election 
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under  section  1362,  and  the  corporation 
has  only  the  shareholders  described.   . 

Example  1.  Determination  of  wheltier  stock 
confers  identical  rights  to  distribution  and 
liquidation  proceeds,  (i)  The  law  of  State  A 
requires  that  permission  be  obtained  from  the 
State  Commissioner  of  Corporations  before 
stock  may  be  issued  by  a  corporation.  The 
Commissioner  grants  penniseion  to  S,  a 
corporation,  to  issue  its  stock- subject  to  the 
restriction  that  any  person  who  is  issued 
stock  in  exchange  for  property,  and  not  cash, 
must  waive  all  rights  to  receive  distributions 
until  the  shareholders  whp  contributed  cash 
for  stock  have  received  distributions  in  the 
amount  of  their  cash  contributions. 

(ii)  The  condition  imposed  by  the 
Commissioner  pursuant  to  state  law  alters 
the  rights  to  distnbution  and  liquidation 
proceeds  conferred  by  the  outstandiiig  stock 
of  S  so  that  those  rights  are  not  identical. 
Accordingly,  under  paragraph  (!K2)(i)  of  this 
section,  S  is  treated  as  having  more  than  one 
class  of  stock  and  does  not  qualify  as  a  small 
business  corporation. 

Example  Z  Distributions  that  differ  in 
timing,  (i)  S,  a  corporation,  has  two  equal 
shareholders,  A  and  B.  Under  S's  bylaws  A 
and  B  are  entitled  to  equal  distributions.  S 
distributes  $50,000  to  A  in  the  current  year, 
but  does  not  distribute  S50.000  to  B  until  one 
year  later.  The  circumstances  indicate  that 
the  difference  in  timing  did  not  occur  by 
reason  of  9  binding  agreement  relating  to 
distribution  or  liquidation  proceeds. 

(ii)  Under  paragraph  (l)(2)(i)  of  this  section, 
the  difference  in  timing  of  the  distributions  to 
A  and  B  does  not  cause  S  to  be  treated  as 
having  more  than  one  class  of  stock. 
However,  section  7872  or  other 
recharacterization  principles  may  apply  to 
determine  the  appropriate  tax  consequences. 

Example  3.  Treatment  of  excessive 
compensation,  (i)  S.  a  corporation,  has  two 
equal  shareholders,  C  and  D,  who  are  each 
employed  by  S  and  have  binding  emploj-menl 
agreements  with  S.  The  compensation  paid 
by  S  to  C  under  C's  employment  agreement  is 
reasonable.  The  compensation  paid  by  S  to  D 
tmder  D's  employment  agreement,  however, 
is  found  to  be  excessive.  S  and  D  did  not 
enter  into  D's  employment  agreement  to 
circimivent  the  one  class  of  stock  requirement 
of  section  1361(b)(1)(D). 

(ii)  Under  paragraph  (l)(2)(i)  of  this  section, 
the  employment  agreements  are  not 
governing  provisions.  Accordingly,  S  is  not 
treated  as  having  more  than  one  class  of 
stock  by  reason  of  the  employment 
agreements,  even  though  S  is  not  allowed  a 
deduction  for  the  excessive  compensation 
paid  to  D. 

Example  4.  Agreement  to  pay  fringe 
benefits,  (t)  S,  a  corporation,  is  required 
under  binding  agreements  to  pay  accident 
and  health  insurance  premiums  on  behalf  of 
certain  of  its  employees  who  are  also 
shareholders.  Different  premiimi  amounts  are 
paid  by  S  for  each  employee-shareholders. 
The  agreements  were  not  entered  into  to 
cirounvent  the  one  class  of  stock  requirement 
of  section  1361(b)(1)(D). 

(ii)  Under  paragraph  {l)(2)(i)  of  this  section. 
the  agreements  are  not  governing  provisions. 
Aco^hlingly.  S  is  not 'treated  aa  having  more 
than  one  class  of  stock  by  reasoe  of  the 


agreements.  In  addition,  S  is  not  treated  as 
having  more  than  one  class  of  stock  by 
reason  of  the  payment  of  fringe  benefits. 

Example  5.  Below-market  corporation- 
shareholder  loan.  (iJE  is  a  shareholder  of  S,  a 
corporation.  S  makes  a  below-market  loan  to 
E  that  is  a  corporation-shareholder  loan  to 
which  section  7872  applies.  Under  section 
7872,  E  is  deemed  to  receive  a  distribution 
with  respect  to  S  stock  by  reason  of  the  loan. 
The  loan  was  not  entered  into  to  circumvent 
the  one  class  of  stock  requirement  of  section 
1361(b)(1)(D). 

(ii)  Under  paragraph  (l)(2)(i)  of  this  section, 
the  lean  agreement  is  not  a  governing 
provision.  Accordingly,  S  is  not  treated  as 
having  more  than  one  class  of  stock  by 
reason  of  the  below-market  loan  to  E.  • 

Example  6.  Agreement  to  adjust 
distributions  for  state  tax  burdens,  (i)  S,  a 
corporation,  executes  a  binding  agreement 
with  its  shareholders  to  modify  its  normal 
distribution  policy  by  making  upward 
adjustments  of  its  distributions  to  those 
shareholders  who  bear  heaner  state  tax 
burdens.  The  adjustments  are  based  on  a 
formula  that  will  give  the  shareholders  equal 
after-tax  distributions. 

(ii)  The  binding  agreement  relates  to 
distribution  or  hquidation  proceeds.  The 
agreement  is  thus  c  governing  provision  that 
alters  the  rights  conferred  by  the  outstanding 
stock  of  S  to  distribution  proceeds  so  that 
those  rights  are  not  identical.  Therefore, 
under  paragraph  (l)(2)(i)  of  this  section,  S  is 
treated  as  having  more  than  one  class  of 
stock. 

Example  7.  State  law  requirements  for 
payment  and  withholding  of  income  tax.  (i) 
The  law  of  State  X  requires  corporations  to 
pay  state  income  taxes  on  behalf  of 
nonresident  shareholders.  The  law  of  State  X 
does  not  require  corporations  to  pay  state 
income  taxes  on  behalf  of  resident 
shareholders.  S  is  incorporated  in  State  X.  S's 
resident  shareholders  have  the  right  (for 
example,  under  the  law  of  State  X  or 
pursuant  to  S's  bylaws  or  a  binding 
agreement)  to  distributions  that  lake  into 
account  the  payments  S  makes  on  behalf  of 
its  nonresident  shareholders. 

(ii)  The  payment  by  S  of  state  income  taxes 
on  behalf  of  its  nonresident  shareholders 
result  in  constructive  distributions  to  those 
shareholders.  Because  S's  resident 
shareholders  have  the  right  to  equal 
distributions,  taking  into  account  the 
constructive  distributions  to  the  nonresident 
shareholders,  S's  shares  confer  identical 
rights  to  distribution  proceeds.  Accordingly, 
under  paragraph  (l)(2](ii)  of  this  section,  the 
state  law  requiring  S  to  pay  state  income 
taxes  on  behalf  of  its  nonresident 
shareholders  is  disregarded  in  determining 
whether  S  has  more  than  one  class  of  stock. 

Example  8.  Redemption  agreements,  (i)  F, 
G,  and  H  are  shareholders  of  S,  a 
corporatioa  F  is  also  an  employee  of  S.  By 
agreement,  S  is  to  redeem  Fs  shares  on  the 
termination  of  Fs  employment  The 
redemption  price  is  book  value. 

(ii)  On  these  facts,  under  paragraph 
(l)(2](iii)  of  this  section,  the  agreement  is 
disregarded  in  determining  whether  all 
outstanding  shares  of  S's  stock  confer 
identical  rights  to  distribution  and  liquidatfon 
proceeds. 


(3)  Stock  token  into  account  Except 
a»  provided  in  paragraphs  (b)  (3),  (4), 
and  (5)  of  this  section  (relating  to 
restricted  stock,  deferreii  compensation 
plans,  and  straigh't  debt),  in  determining 
whether  all  outstanding  shares  of  stock 
confer  identical  rights  to  distributk)i» 
and  liquidation  proceeds,  all 
outstanding  shres  of  stock  of  a 
corporation  are  taken  into  accotmt.  For 
example,  substantially  nonvested  stock 
with  respect  to  which  an  election  under 
section  83(b)  has  been  made  is  taken   > 
into  account  in  determining  whether  a 
corporation  has  a  second  class  of  stock, 
and  such  stock  is  not  treated  as  a 
second  class  of  stock  if  the  stock  confers 
rights  to  distribution  and  liquidation 
proceeds  that  are  identical,  within  the 
meaning  of  paragraph  (1](1),  to  the  rights 
conferred  by  the  other  outstanding 
shares  of  stock, 

(4)  Other  instruments,  obligations,  or 
arrangements  treated  as  a  second  class 
of  stock — [i]  In  general.  Instnunents, 
obligations,  or  arrangmenls  are  not 
treated  as  a  second  class  of  stock  for 
purposes  of  this  paragraph  (I)  unless 
they  are  described  in  paragraphs 
(l)(4)(ii)  or  (iii)  of  this  section.  However, 
in  no  event  are  instnunents,  obligations, 
or  arrangements  described  in  paragraph 
(b)(4)  of  this  section  (relating  to  deferred 
compensation  plans),  paragraphs 
(l)(4){iu)(B)  and  (C)  of  this  section 
(relating  to  the  exceptions  and  safe 
harbor  for  options),  paragraph 
(l)(4){ii){B)  of  this  section  (relating  to  the 
safe  harbor  for  straight  debt),  treated  as 
a  second  class  of  stock  for  purposes  of 
this  paragraph  (1). 

(ii)  Instruments,  obligations,  or 
arrangements  treated  as  equity  under 
general  principles — {AJ  In  general. 
Except  as  provided  in  paragraph  {l){4)(i) 
of  this  section,  any  instrument, 
obligation,  or  arrangement  issued  by  a 
corporation  (other  than  outstanding 
shares  of  stock  described  in  paragraph 
(1)(3)  of  this  section),  regardless  of 
whether  designated  as  debt,  is  treated 
as  a  second  class  of  stock  of  the 
corporaiton  if  the  instrument,  obligation, 
or  arrangement — 

[1]  Constitutes  equity  or  otherwise 
results  in  the  holder  being  treated  as  the 
owner  of  stock  imder  general  principles 
of  Federal  tax  law,  and 

[2]  Is  used  to  contravene  the  rights  to 
distribution  or  liquidation  proceeds 
conferred  by  the  outstanding  shares  of 
stock  or  to  contravene  the  limitation  on 
eligible  shareholder  contained  in 
paragraph  (b)(1)  of  this  section. 

(B)  Safe  harbor  for  certain  short-term 
unwritten  advances  and  proportionately 
held  obligations — (1)  Short-term 
unwritten  advances.  Unwritten 


advances  from  b  shareholder 
exceed  $10,000  in  the  aggcega 
time,  are  tseated  as  debt  .by  tl 
and  are  expected  to  be  repai< 
reasonable  tiate  are  not  treat 
second  class  of  stock,  even  if 
advances  are  considered  equ 
general  principles  of  Federal 
The  failure  of  an  unwritten  ai 
meet  this  safe  harbor  will  not 
second  dau  of  stock  unless  I 
advance  is  considered  equity 
paragraph  (l)(4)(ii)(A)(;)  of  th 
and  is  used  to  contravene  the 
the  outstanding  shares  of  8to< 
limitation  on  eligible  shareho 
paragraph  (l){4KiiKA)(2)  of  th 

{2)  Proportionately-held  ob 
Obligations  of  the  same  clas« 
considered  equity  under  gene 
principles  of  Federal  tax  Taw, 
owned  solely  by  the  owners  ( 
the  same  proportion  as,  the  0 
stock  of  the  corporation,  are  1 
as  as  second  class  of  stock. 
Furthermore,  an  obligation  01 
obligations  owned  by  the  soh 
shareholder  of  a  corporation 
held  proportionately  to  the  cc 
outstanding  stock.  The  obUga 
are  considered  equity  that  do 
this  safe  harbor  will  not  resul 
second  class  of  stock  unless  I 
used  to  contravene  the  rights 
outstanding  shares  of  stock  o 
limitation  on  eligible  shareho 
paragraph  n)(4Kii)(A)(2)  of  th 

(iii)  Certain  call  options,  nn 
similar  instruments — (A)  In  g 
Except  as  otherwise  providec 
paragraph  (l)(4Kiii).  a  call  opi 
warrant  or  similar  Instrumen 
(collectively  "call  option")  is{ 
corporation  is  treated  as  a  se 
of  stock  of  the  corporation  if, 
account  all  the  facts  and  circi 
the  call  option  is  substantiall; 
be  exercised  (by  the  holder  0 
potential  transferee)  and  has 
price  substantially  below  the 
value  of  the  underlying  stock 
that  the  call  option  is  issued, 
to  a  person  who  is  not  an  elig 
shareholder  under  paragraph 
this  section,  or  materially  mo 
purposes  of  this  paragraph  (1) 
an  option  is  issued  in  cormecl 
loan  and  ^e  time  period  in  w 
option  cao  be  exercised  is  ex 
connection  with  (and  consisti 
modification  of  the  terms  of  tl 
extension  of  the  time  period  i 
the  option  may  be  exercised  i 
considered  a  material  modifi( 
addition,  a  call  option  does  m 
strike  price  substantially  belc 
market  value  if  the  price  at  th 
exercise  cannot  pursuant  to.) 
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ition.  S  is  not  treated  as 
)ne  class  of  stock  by 
lent  of  fringe  benefits. 
■v-market  corporation- 
iJE  is  a  shareholder  of  S,  a 
es  a  below-market  loan  to 
lion-shareholder  loan  to 
applies.  Under  section 

0  receive  a  distribution 
!ock  by  reason  of  the  loan, 
intered  into  to  circumvent 
ick  requirement  of  section 

aph  n)(2)(i)  of  this  section, 
:  is  not  a  governing 
ogly,  S  is  not  treated  as 
me  class  of  stock  by 
v-market  loan  to  E.  - 
ement  to  adjust 
ate  tax  burdens,  (i)  S,  a 
tcs  a  binding  agreement 
irs  to  modify  its  normal 
by  making  upward 
distributions  to  those 
3ear  heaner  state  tax 
tments  are  based  on  a 
ve  the  shareholders  equal 
jns. 

igreement  relates  to 
idation  proceeds.  The 

1  governing  provision  that 
iferred  by  the  outstanding 
)utian  proceeds  so  that 

;  identical.  Therefore. 
|(2)(i)  of  this  section,  S  is 
lore  than  one  class  of 

law  requirements  for 
lolding  of  income  tax.  (i) 
requires  corporations  to 
ixes  on  behalf  of 
oiders.  The  law  of  State  X 
rporations  to  pay  state 
ihalf  of  resident 
ncorporated  in  State  X.  S's 
srs  have  the  right  (for 
law  of  State  X  or 
3W8  or  a  binding 
ibutions  that  take  into 
nts  S  makes  on  behalf  of 
reholders. 

by  S  of  state  income  taxes 
[resident  shareholders 
ve  distributions  to  those 
use  S's  resident 
the  right  to  equal 
g  into  account  the 
lutions  to  the  nonresident 
lares  confer  identical 
n  proceeds.  Accordingly, 
|(2][ii)  of  this  section,  the 
S  to  pay  state  income 
ts  nonresident 
regarded  in  determining 
e  than  one  class  of  stock. 
mption  agreements,  [i]  F, 
holders  of  S,  a 
30  an  employee  of  S.  By 
edeem  Fs  shares  on  the 
imploymenL  The 
I  book  value, 
s,  under  paragraph 
tion,  the  agreement  is 
irmining  whether  all 
of  S's  stock  confer 
listhbution  and  liquidation 


(3)  Stock  token  into  account  Except 
a»  provided  in  paragraphs  (b)  (3),  (4), 
and  (5)  of  this  section  (relating  to 
restricted  stock,  deferreii  compensation 
plans,  and  straigHt  debt),  in  determining 
whether  all  outstanding  shares  of  stock 
confer  identical  rights  to  distribution 
and  li<}uidation  proceeds,  all 
outstanding  shres  of  stock  of  a 
corporation  are  taken  into  accotmt.  For 
example,  substantially  nonvested  stock 
with  respect  to  which  an  election  under 
section  83(b)  has  been  made  is  taken    ■ 
into  accotint  in  determining  whether  a 
corporation  has  a  second  class  of  stock, 
and  such  stock  is  not  treated  as  a 
second  class  of  stock  if  the  stock  confers 
rights  to  distribution  and  liquidation 
proceeds  that  are  identical,  within  the 
meaning  of  paragraph  (I](l),  to  the  rights 
conferred  by  the  other  outstanding 
shares  of  stock. 

(4)  Other  instruments,  obligations,  or 
arrangements  treated  as  a  second  class 
of  stock — [i]  In  general.  Instniments, 
obligations,  or  arrangments  are  not 
treated  as  a  second  class  of  stock  for 
purposes  of  this  paragraph  (1)  unless 
they  are  described  in  paragraphs 
(l)(4)(ii)  or  (iii)  of  this  section.  However, 
in  no  event  are  instruments,  obligations, 
or  arrangements  described  in  paragraph 
(b)(4)  of  this  section  (relating  to  deferred 
compensation  plans),  paragraphs 
(l)(4)(iu)(B)  and  (C)  of  this  section 
(relating  to  the  exceptions  and  safe 
harbor  for  options),  paragraph 
(l)(4){ii)(B)  of  this  section  (relating  to  the 
safe  harbor  for  straight  debt),  treated  as 
a  second  class  of  stock  for  purposes  of 
this  paragraph  (1). 

(ii)  Instruments,  obligations,  or 
arrangements  treated  as  equity  under 
general  principles — (A)  In  general. 
Except  as  provided  in  paragraph  {l)(4)(i) 
of  this  section,  any  instrument, 
obligation,  or  arrangement  issued  by  a 
corporation  (other  than  outstanding 
shares  of  stock  described  in  paragraph 
(1)(3)  of  this  section),  regardless  of 
whether  designated  as  debt,  is  treated 
as  a  second  class  of  stock  of  the 
corporaiton  if  the  instrument,  obligation, 
or  arrangement — 

[1]  Constitutes  equity  or  otherwise 
results  in  the  holder  being  treated  as  the 
owner  of  stock  under  general  principles 
of  Federal  tax  law,  and 

[2)  Is  used  to  contravene  the  rights  to 
distribution  or  liquidation  proceeds 
conferred  by  the  outstanding  shares  of 
stock  or  to  codtravene  the  limitation  on 
eligible  shareholder  contained  in 
paragraph  (b)(1)  of  this  section. 

(B)  Safe  harbor  for  certain  short-term 
unwritten  advances  and proportidnatety 
held  obligations — {!]  Short-term 
unwritten  advances.  Unwritten 


advances  from  a  shareholder  that  do  not 
exceed  $ia000  In  the  aggregate  at  any 
time,  are  tseated  as  debt -by  the  parties, 
and  are  expected  to  be  repaid  within  a 
reasonable  tiore  are  not  treated  as  a 
second  class  of  stock,  even  if  the 
advances  are  considered  equity  under 
general  principles  of  Federal  tax  law. 
The  failure  of  an  unwritten  advance  to 
meet  this  safe  harbor  tvill  not  result  La  a 
second  daM  of  stock  unless  the 
advance  is  considered  equity  under 
paragraph  (l)(4)(ii)(A)(/)  of  this  section 
and  is  used  to  contravene  the  rights  of 
the  outstanding  shares  of  stock  oc  the 
limitation  on  eligible  shareholders  under 
paragraph  (l){4)(iiKA)(2)  of  this  section. 

[2]  Proportionately-held  obligations. 
Obligations  of  the  same  class  tibat  are 
considered  equity  under  general 
principles  of  Federal  tax  Taw,  but  are 
owned  solely  by  the  owners  of.  and  in 
the  same  proportion  as,  the  outstanding 
stock  of  the  corporation,  are  not  treated 
as  as  second  class  of  stock. 
Furthermore,  an  obligation  or 
obligations  owned  by  the  sole 
shareholder  of  a  corporation  are  always 
held  proportionately  to  the  corporation's 
outstanding  stock.  The  obligations  that 
are  considered  equity  that  do  not  meet 
this  safe  harbor  will  not  result  in  a 
second  class  of  stock  unless  they  are 
used  to  contravene  the  rights  of  the 
outstanding  shares  of  stock  or  the 
limitation  on  eligible  shareholders  under 
paragraph  n)(4Kii)(A)(2)  of  this  section. 

(iii)  Certain  call  options,  warrants  or 
similar  instruments — (A)  In  general. 
Except  as  otherwise  provided  in  this 
paragraph  (l)(4Kiii).  a  call  option, 
warrant  or  similar  Instrument 
(collectively  "call  option")  Issued  t>y  a 
corporation  Is  treated  as  a  second  dass 
of  stock  of  the  corporation  if,  taking  into 
accoimt  all  the  facts  and  circumstances, 
the  call  option  is  substantially  certain  to 
be  exercised  (by  the  holder  or  a 
potential  transferee)  and  has  a  strike 
price  substantially  below  the  fair  market 
value  of  the  underlying  stock  on  the  date 
that  the  call  option  is  issued,  transferred 
to  a  person  who  is  not  an  eli^ble 
shareholder  under  paragraph  (bKl)  of 
this  section,  or  materially  modified.  For 
purposes  of  this  paragraph  (I)t4)(iii),  if 
an  option  is  issued  in  connection  with  a 
loan  and  ^e  time  period  in  which  the 
option  can  be  exercised  is  extended  in 
connection  with  (and  consistent  widi)  a 
modiGcation  of  the  terms  of  the  loan,  the 
extension  of  the  time  period  in  which 
the  option  may  be  exercised  is  not 
considered  a  material  modification.  In 
addition,  a  call  option  does  nqt  have  a 
strike  price  substantially  below  fair 
market  value  if  the  price  at  the  time  of 
exercise  cannot,  pursuant  to.  the  terms  of 


tfte  iitftrament  be  substantially  below 
the  fair  market  value  of  the  underlying 
stock  at  the  time  of  exercise. 

(B)  Certain  exceptions.  (I)  A  call 
option  Is  not  treated  as  a  second  class  of 
stock  for  purposes  of  this  paragraph  (I)  if 
it  is  issued  by  a  corporation  to  a  person 
that  is  actively  and  regulariy  engaged  in 
the  business  of  tending  and  is  issued  in 
connection  with  a  loan  to  the 
corporatkm  that  is  commerdally 
reasonable. 

(2)  A  call  option  that  is  Issued  to  an 
individual  who  is  an  employee  or  an 
independent  contractor  In  connection 
with  the  performance  of  services  (and 
that  is  not  excessive  by  reference  to  the 
services  performed)  is  not  treated  as  a 
second  class  of  stock  if — 

(i)  The  call  option  is  nontransferable 
within  the  meaning  of  9 1.8S-3  (d).  and 

(it/ The  call  option  does  not  have  a 
reacUIy  ascertainable  fair  market  value 
as  defined  in  (  1.83-7  (b)  at  the  time  the 
option  is  issued. 

If  the  call  option  becomes  transferable, 
this  paragraph  (I)(4)(iii)(B)(2]  ceases  to 
apply. 

(C)  Safe  harbor  for  certain  options. — 
A  call  option  ia  cot  treated  as  a  second 
dass  of  stock  it  on  the  date  the  call 
option  ts  issued,  transferred  to  a  person 
who  is  not  an  eligible  shareholder  under 
paragraph  (b)(1)  of  this  section,  or 
materially  jnodified,  the  strike  price  of 
the  call  option  is  at  least  90  percent  of 
the  fair  market  value  of  the  underlying 
stock  on  that  date.  For  purposes  of  this 
paragraph  (l)(4)(iii)(C],  a  good  faith 
determination  of  fair  market  value  by 
the  corporation  will  be  respected  unless 
it  can  be  shown  that  the  value  was 
substantially  in  error  or  the 
determination  of  the  value  was  not 
performed  with  reasonable  diligence  to 
obtain  a  fair  value.  Failure  of  an  opdon 
to  meet  this  safe  harbor  wiH  not 
necessarily  result  iii  the  option  being 
breated  aa  a  second  dass  of  stock. 

(iv)  Convertible  debt  A  convertible 
debt  instrument  is  considered  a  second 
class  of  stock  if— 

(A)  It  is  treated  es  equity  under 
general  prindples  of  Federal  tax  law 
governing  the  distinction  between  debt 
and  equity  and  is  used  to  contravene  the 
rights  to  distribution  or  liquidation 
proceeds  conferred  by  the  outstanding 
shares  of  stock  or  to  contravene  the 
limitation  on  eligible  shareholders 
contained  in  paragraph  (b)(1)  of  this 
section,  or 

(B)  It  embodies  rights  equivalent  to 
those  of  a  call  option  that  is 
substantially  certain  to  be  exercised, 
and  it  has  a  conversion  price  that  is , 
substantially  below  the  fair  market 
value  of  the  underlying  stock  on  the  date 


of  Issaance,  transfer  to  a  person  wiid'Ia 
not  an  eligible  shareholder  under 
paragraph  (b)(1)  of  this  section,  of 
material  modification  within  the  ' ' 
meaning  of  paragraph  (l)(4)(iii). 

(v)  Examples.  The  application  of  this 
paragraph  (11(4)  may  be  illustrated  by 
the  followtng  examples.  In  each  of  the 
examples,  the  8  corporation       *'"''.' 
requirements  of  section  1361  are 
satisfied  except  as  otherwise  stated,  the 
corporation  has  in  effect  an  S  election 
under  section  1362.  and  the  corporation 
has  only  the  shareholders  described. 

Example  t  Transfer  of  coll  option  to 
ineligible  shareholder,  (i)  8,  ■  corpora tioa 
has  "35  shareholders.  S  issues  call  opUons  to  • 
K  B.  and  C  who  are  not  shareholders, 
employees,  or  independent  coatiMlOn  of  S. 
The  options  have  a  strike  price  of  tMiMai* 
issued  on  a  date  when  the  fatr  market  value 
of  S  stock  is  also  $40.  A  year  later.  D 
purchases  A's  option.  On  the  date  of  transfer. 
the  fair  market  value  of  S  stock  Is  $80. 

(ii)  On  the  date  the  call  option  is  Issued,  its 
•tiike  price  is  not  substantially  below  the  fair 
market  value  of  S  stock.  Under  paragraph 
(1)(4)(iti)(A)  of  this  section,  however,  whetfasr 
the  call  option  is  a  second  class  of  stock  orast 
be  redetermined  if  the  call  option  is 
transferred  to  a  person  who  is  not  an  eligible 
shareholder  of  S.  D  is  not  an  eligible 
shareholder  of  S  because  S  already  has  35 
shareholders.  Because  on  the  dale  the  call 
option  Is  transferred  to  D  its  strike  price  Is 
50%  of  the  foir  maiket  value,  the  strike  price 
la  BobstantiaUy  below  the  fair  market  value 
of  the  8  stock.  Accordingly,  the  caU  option  ts 
treated  as  a  second  dass  of  stock  as  of  the 
date  it  la  transferred  to  0  if,  at  thai  time,  tt  to 
determined  that  the  option  is  substantially 
certain  to  be  exercised.  Tbe  determinatioa  of 
whether  the  option  is  substantially  certain  to 
be  exercised  Is  made  on  the  basis  of  all  the 
facts  and  circumstances. 

Example  2.  Coll  option  issued  in 
xxirinection  with  the  performance  of  services. 
(i)  B  is  a  bona  fide  employee  of  S,  a 
corporation.  S  issues  to  E  s  call  option  in 
connection  with  Fs  performance  of  service*. 
At  the  time  the  call  option  is  issued  it  is  not 
transferable  and  does  not  have  a  readily 
ascertainable  fair  msfket  vahie.  However,  tbe 
call  option  becomes  traBsfBrable  before  it  is 
exercised  by  B. 

(ii|  While  the  option  Is  not  transferable, 
under  paragraph  (I)(4)(iii)(BK^  of  this  section 
if  it  Kot  treatnd  as  a  second  dass  of  stock, 
regardless  of  its  strike  price.  When  the  optioa 
becomes  transferable,  that  paragraph  ceases 
to  apply,  and  the  general  rule  of  paragraph 
(1)(4)(iii)(A)  of  this  section  applies. 
Accordin^y,  tf  the  option  is  materially 
modified  or  is  transferred  to  a  pefsoa  who  to 
not  an  eligible  shareholder  under  paHigrapk 
(b)(1)  of  this  sectioa  and  on  the  date  of  such 
modification  or  transfer,  the  option  Is 
substantially  certain  to  be  exercised  and  has 
a  strike  price  substantially  ImIow  the  fair 
market  value  of  the  underlying  stock,  ttie 
optioa  is  treated  as  a  second  dass  of  stock. 

(5)  Straight  debt  safe  harbor— {i)  In 
general.  Notwithstanding  paragraph 
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(1)(4)  of  this  section,  straight  debt  is  not 
treated  as  a  second  class  of  stock.  For 
purposes  of  section  1361(c](5}  and  this 
section,  the  tenn  "straight  debt"  means 
a  written  unconditional  obligation, 
regardless  of  whether  embodied  in  a 
formal  note,  to  pay  a  sum  certain  on 
demand,  or  on  a  specified  due  date, 
which — 

(A)  Does  not  provide  for  an  interest 
rate  or  payment  dates  that  are 
contingent  on  profits,  the  borrower's 
discretion,  the  payment  of  dividends 
with  respect  to  common  stock,  or  similar 
factors; 

(B)  Is  not  convertible  (directly  or 
indirectly)  into  stock  or  any  other  equity 
interest  of  the  S  corporation;  and 

(C)  is  held  by  an  individual  (other 
than  a  nonresident  alien],  an  estate,  or  a 
trust  described  in  section  1361(C)(2]. 

(ii)  Subordination.  The  fact  that  an 
obligation  is  subordinated  to  other  debt 
of  the  corporation  does  not  prevent  the 
c  bligation  from  qualifying  as  straight 
Jebt. 

(iii)  Modification  or  transfer.  An 
obligation  that  originally  qualifies  as 
straight  debt  ceases  to  so  qualify  if  the 
obligation — 

(A)  Is  materially  modified  so  that  it  no 
longer  satisfies  the  definition  of  straight 
debt,  or 

(B)  Is  transferred  to  a  third  party  who 
is  not  an  eligible  shareholder  imder 
paragraph  (b)(1)  of  this  section. 

(iv)  Treatment  of  straight  debt  for 
other  purposes.  An  obligation  of  an  S 
corporation  that  satisfies  the  definition 
of  straight  debt  in  paragraph  (l](5)(i]  of 
this  section  is  not  treated  as  a  second 
class  of  stock  even  if  it  is  considered 
equity  under  general  principles  of 
Federal  tax  law.  Such  an  obligation  is 
generally  treated  as  debt  and  when  so 
treated  is  subject  to  the  applicable  rules 
governing  indebtedness  for  other 
purposes  of  the  Internal  Revenue  Code. 
Accordingly,  interest  paid  or  accrued 
with  respect  to  a  straight  debt  obligation 
is  generally  treated  as  interest  by  the 
corporation  and  the  recipient  and  does 
not  constitute  a  distribution  to  which 
section  1368  applies.  However,  if  a 
straight  debt  obligation  bears  a  rate  of 
interest  that  is  unreasonably  high,  an 
appropriate  portion  of  the  interest  may 
be  recharacterized  and  treated  as  a 
payment  that  is  not  interest.  Such  a 
recharacterization  does  not  result  in  a 
second  class  of  stock. 

(v)  Treatment  of  C  corporation  "debt" 
upon  conversion  to  S  status.  If  a  C 
corporation  has  outstanding  an 
obligation  that  satisfies  the  definition  of 
straight  debt  in  paragraph  (I)(5](i)  of  this 
section,  but  that  is  considered  equity 
under  general  principles  of  Federal  tax 
law,  the  obligation  is  not  treated  as  a 


second  class  of  stock  for  purpose  of  this 
section  if  the  C  corporation  converts  to 
S  status.  In  addition,  the  conversion 
from  C  corporation  status  to  S 
corporation  status  is  not  treated  as  an 
exchange  of  debt  for  stock  with  respect 
to  such  an  instrument. 

(6)  Inadvertent  terminations.  See 
section  1362(f)  and  the  regulations 
thereunder  for  rules  relating  to 
inadvertent  terminations  in  cases  where 
the  one  class  of  stock  requirement  has 
been  inadvertently  breached. 

(7)  Effective  date.  Section  1.1361-1  (1) 
generally  applies  to  taxable  years  of  a 
corporation  beginning  on  or  after 
January  1, 1992.  However,  paragraph 
(1](4]  of  this  section  does  not  apply  to 
instrjments,  obhgations,  or 
arrangements  issued  or  entered  into  on 
or  before  August  8, 1991. 

Fred  T.  Goldberg,  Jr., 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  91-19185  Filed  8-8-91;  12:44  pm) 
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26  CFR  Parti 

[PS-4-731 
RIN  1545-AC37 

One  Class  of  Stock  Requirement; 
Hearing 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  regulations. 

summary:  This  document  provides 
notice  of  public  hearing  on  proposed 
regulations  relating  to  the  requirement 
that  a  small  business  corporation  have 
only  one  class  of  stock. 
DATES:  The  public  hearing  will  be  held 
on  Thursday.  October  31, 1991. 
begiiuiing  at  10  a.m.  Requests  to  speak 
and  outiines  of  oral  comments  must  be 
received  by  Thursday,  October  17, 1991. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue 
Auditorium,  Seventh  Floor,  7400 
Corridor,  Internal  Revenue  Building, 
1111  Constitution  Avenue  ^fW., 
Washington.  DC.  The  requests  to  speak 
and  outlines  of  oral  comments  should  be 
submitted  to:  Internal  Revenue  Service, 
P.O.  Box  7604,  Ben  Franklin  Station. 
Attn:  CC:CORP:T:R.  (PS-4-73).  room 
5228,  Washington.  DC  20044. 
FOR  FURTHER  MFORMATION  CONTACT: 

Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-377-0238  or  (202)  566-3935  (not  toll- 
free  numbers). 
SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 


regulations  under  section  1361  of  the 
Internal  Revenue  Code  of  1988.  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  rules  of  §  601.6m(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (28 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday, 
October  17, 1991,  an  ouUine  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  carmot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goods, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  91-19186  Filed  ft-«-ei;  12:44  pm) 
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26  CFR  Part  1 
[FI-19-85] 
RIN  1545-AQ03 

Treatment  of  Certain  Stripped  Bonds 
and  Stripped  Coupons 

aqency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  rules  and  regulations 
section  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  on  the 
treatment  of  original  issue  discount 
(OID)  that  arises  under  section  1286(a) 
of  the  Internal  Revenue  Code.  The  text 
of  these  temporary  regulations  also 
service  as  the  comment  document  for 
this  notice  of  proposed  rulemaking. 


dates:  Written  comments  and 
to  speak  at  a  public  hearing  (w 
outlines  of  oral  oomments)  mus 
received  by  Thursday,  October 
The  public  bearing  is  schedulec 
Thursday.  November  7. 1991,  ai 
See  the  notice  of  pubtic  bearing 
published  ehewhere  in  this  iss' 
Federal  Regisler. 
addresses:  Send  written  comi 
requests  to  apeak  at  the  public 
(with  outlines  of  oral  comment 
Internal  Revenue  Service,  P.O. 
Ben  Franklin  Station,  Attn: 
CC:CORP:TJl  {Fl-19-e5),  room 
Washingtoa.  IK  20O44. 
FOR  FURTTMCII  INFORMATION  COI 
Mark  S.  Smith,  telephone  202-f 
(not  a  toll-free  number). 

SUPPIEMCNTARY  INFORMATION: 


The  temporary  regulations  p' 
in  the  rules  and  regulations  sec 
this  issue  of  the  Federal  Regisi 
new  S  1.1296-1T  to  part  1  of  tit 
the  Code  of  Federal  Regulation 
temporary  regulations  provide 
on  the  treatment  of  OID  that  ai 
under  Code  section  1286(a).  Fo 
of  the  new  temporary  regulatio 
T.D.  8358,  published  in  the  rule 
regulationf  section  of  this  issu< 
Federal  Register.  The  preambk 
temporary  regulations  explaini 
regulations. 

Special  Analyses 

It  has  been  determined  that  I 
proposed  rules  are  not  major  n 
defined  in  Executive  Order  122 
Therefore,  a  Regulatory  Impac 
is  not  required.  It  also  has  beei 
determimMl  that  section  553(b) 
Administrative  Procedure  Act 
chapter  5)  and  the  Regulatory  I 
Act  (5  U3.C  chapter  6)  do  not 
these  regulations,  and.  therefoi 
initial  Regulatory  Flexibihty  A 
not  required  Pursuant  to  sectic 
of  the  Internal  Revenue  Code, 
regulations  wilt  be  submitted  t 
Chief  Counsel  for  Advocacy  of 
Business  Administration  for  cc 
their  impact  on  small  business 

Comments  and  Public  Hearing 

Before  these  proposed  reguh 
adopted,  consideration  will  be 
any  written  comments  that  are 
submitted  (preferably  a  signed 
and  eight  copies)  to  the  Intem< 
Revenue  Service.  All  comment 
available  for  public  inspection 
copying  in  their  entirety.  A  pul 
hearing  on  these  proposed  regr 
will  be  held  on  November  7, 1£ 
a.m.  See  the  notice  of  pubhc  hi 
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regulations  under  section  1361  of  the 
Internal  Revenue  Code  of  1988.  The 
proposed  regulations  appear  elsewhere 
in  this  issue  of  the  Federal  Register. 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday, 
October  17. 1991,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[PR  Doc.  91-19186  Filed  8-8-91: 12:44  pmj 
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26  CFR  Part  1 
[FI-1»-«5] 
RIN  1545-AQ03 

Treatment  of  Certain  Stripped  Bonds 
and  Stripped  Coupons 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  rules  and  regulations 
section  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  on  the 
treatment  of  original  issue  discount 
(OID)  that  arises  under  section  1286(a) 
of  the  Internal  Revenue  Code.  The  text 
of  these  temporary  regulations  also 
service  as  the  comment  document  for 
this  notice  of  proposed  rulemaking. 


DATES:  Written  comments  and  requests 
to  speak  at  a  public  hearing  (with 
outlines  of  oral  oomments)  must  be 
received  by  Thursday,  October  24, 1991. 
The  public  hearing  is  scheduled  for 
Thursday.  November  7. 1991,  at  10  a.ra. 
See  the  notice  of  public  hearing 
published  ehewhere  in  this  issue  of  the 
Federal  Regisler. 

ADDRESSES:  Send  written  conunents  and 
requests  to  apeak  at  the  public  hearing 
(with  outlines  of  oral  comments)  ta 
Internal  Revenue  Service,  P.O.  Box  7604. 
Ben  Franklin  Station,  Attn: 
CCCORP.TJl  {FI-19-e5),  room  5228, 
Washingfeoo.  DC  20O44. 
FOR  nflrmcR  intowmation  contact: 
Marie  &  Smith,  telephone  202-566-3297 
(not  a  toll-free  number). 

SUPnEMCNTARY  INFORMATION: 

Background 

The  temporary  regulations  published 
in  the  rules  and  regulations  section  of 
this  issue  of  the  Federal  Register  add 
new  S  1.128ft-rr  to  part  1  of  title  28  of 
the  Code  of  Federal  Regulations.  These 
temporary  regulations  provide  guidance 
on  the  treatment  of  OID  that  arises 
under  Code  section  1286(a).  For  the  text 
of  the  new  temporary  regulations,  see 
T.D.  8358,  published  in  the  rules  and 
regulations  section  of  this  issue  of  the 
Federal  Regbter.  The  preamble  to  the 
temporary  regulations  explains  the 
regulations. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  also  has  been 
dctermi;^  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regtilatory  Flexibility 
Act  (5  US.C  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  FlexibiHty  Analysis  is 
not  required  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  wilt  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  on  these  proposed  regulations 
will  be  held  on  November  7, 1991,  at  10 
a.m.  See  the  notice  of  public  hearing 


published  elsewhere  in  this  issue  of  the 
Federal  Re^ster. 

Drafting  Information 

The  principal  author  of  these 
proposed  regidatioos  is  Mark  S.  Smith. 
Office  of  the  Assistant  Chief  Counsel 
(Financial  Institutions  and  Products). 
Internal  Revenue  Ser.'ice.  However, 
personnel  from  other  offices  of  the  IRS 
and  Treasury  Department  participated 
in  their  development. 
Michael ).  Murphy, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc.  91-19230  Filed  8-8-91:  3:16  pm) 
BIUJNQCOM' 


26  CFR  Parti 

IFl-t»-W) 
RIN154$-AQ03 

Treatment  of  Certain  Stripped  Bonds 
and  Stripped  Coupons;  Hearing 

AOENCr:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  public  hearing  on 

proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
Income  Tax  Regulations  that  apply  to 
taxpayers  holding  stripped  bonds  and 
stripped  coupons  under  section  1286  of 
the  Internal  Revenue  Code. 
DATES:  The  pubHc  hearing  will  be  held 
on  Thursday.  November  7, 1991, 
beginning  at  10  a.m.  Requests  to  speak 
and  outhnes  of  oral  comments  must  be 
received  by  Thursday,  October  24, 1991. 
ADDRESSES:  The  public  hearing  vnW  be 
held  in  the  IRS  Commissioner''s 
Conference  Room,  room  3313,  Internal 
Revenue  Building,  1111  Constitution 
Avenue.  NW.,  Washington,  DC 
Requests  to  speak  and  outlines  of  oral 
comments  should  be  submitted  to  the 
Internal  Revenue  Service,  P.O.  Box  7604, 
Ben  Franklin  Station,  Attn: 
CC:CORP:T:R  (FI-19-85).  room  522a 
Washington.  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT 
Bob  Boyer  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate). 
202-377-9231.  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  that  provide  guidance  on  the 
treatment  of  original  issue  discount 
(OID)  that  arises  under  Code  section 
1286(a).  The  guidance  is  needed  to 
simplify  the  tax  treatment  of  certain 
stripped  bonds  and  stripped  coupons. 
These  regulations  appear  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register. 


The  rules  of  I  6Q1.601(a)(3)  of  the 
"Statement  of  Procedural  Rides"  (28 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday. 
October  24, 1S01.  an  outline  of  the  oral 
comments/ testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  tingle  entity)  vrill  be 
limited  to  10  minutes  for  an  oral 
pres«)tation  exclusive  of  the  time 
consumed  by  the  questions  from  die 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
internal  Revenue  Buildmg  until  9:45  ajn. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue: 
Dale  a  Good*. 

Federal  Register  Liaison  Officer  Assistant 
Chief  Counsel  (Corporate}. 
[FR  Doc.  91-19231  Piled  8-6-91:  3:19  pm) 

B4UJIM  CODE  401»«t-M 


ENVmOfMIENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AD-FRL-3983-9] 

Approval  and  Promulgatton  of 
Implementation  Plans:  Revision  of  the 
VlsK>mty  RP  for  Arizona 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Supplemental  notice  requesting 

comment. 

summary:  On  February  8, 1991.  EPA 

proposed  to  require  the  Navajo 
Generating  Station  (NCS)  in  Page, 
Arizona,  to  meet  new  emission 
limitations  to  address  visibility 
impairment  in  the  Grand  Canyon 
National  Park  (GCNP)  (55  FR  5173). 
Over  380  comments  were  received 
during  the  initial  comment  period.  Since 
the  close  of  the  comment  period,  many 
meetings  have  taken  place  among 
representatives  of  Salt  River  Project 
(SRP)  acting  on  behalf  of  the  NGS 
owners,  and  representatives  of  the 
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Grand  Canyon  Trust  (GCT)  and  the 
Environmental  Defense  Fund  (EDF) 
acting  on  behalf  of  their  organizations. 
Representatives  of  the  State  of  Arizona 
and  EPA  also  have  participated  in  most 
of  the  meetings.  Very  recently, 
representatives  of  the  NGS  owners  and 
the  environmental  groups  have  agreed 
on  a  sulfur  dioxide  (SO2)  control 
strategy  for  NGS  ai  d  have 
recommended  that  it  be  adopted  by 
EPA.  That  strategy  includes  a  0.10 
pounds  per  million  British  thermal  units 
SOi  emission  limitation  for  the  NGS 
{approximate  to  a  90  percent  control 
level]  based  on  a  rolling  annual  average 
and  phased  in  by  unit  in  1997, 1998,  and 
1999.  In  addition.  NGS  would  shift  its 
maintenance  schedule  such  that  six  unit- 
weeks  of  planned  maintenance  would 
occur  between  November  1  and  March 
15  each  year.  They  have  entered  into  a 
memorandum  of  understanding  (MOU) 
memorializing  their  agreement  which 
they  have  submitted  (together  with 
associated  documents)  to  EPA  and 
which  is  printed  in  the  appendix  to  this 
notice.  In  today's  notice,  EPA  is 
armouncing  that  it  has  reopened  the 
public  comment  period  on  this 
rulemaking  to  solicit  comments  on  this 
new  information. 

DATES:  Comments  must  be  received  by 
no  later  than  September  9, 1991.  The 
EPA  is  providing  a  30-day  public 
comment  period,  extending  30  days  from 
the  date  of  signature  on  this  notice.  In 
order  to  facilitate  public  participation. 
EPA  is  providing  actual  notice  of  this 
action  to  persons  commenting  on  the 
February  8, 1991,  proposal,  where 
addresses  are  available. 
ADDRESSES: 

Co.iiwents 

Send  comments  to  EPA's  Central 
Docket  Section,  Office  of  the  General 
Counsel.  ATTN:  A-89-02A,  room  1500, 
401  M  Street,  Washington,  DC  20460. 

Docket 

Pursuant  to  section  307(d)(1)(B)  of  the 
Clean  Air  Act  (Act).  42  U.S.C. 
7607(d)(1)(B),  this  rulemaking  is  subject 
to  the  procedural  requirements  of 
section  307(d).  Therefore.  EPA 
established  Docket  A-89-02A  for  this 
rulemaking.  Further,  materials  related  to 
the  development  of  this  notice,  including 
summaries  of  the  meetings  EPA  has 
participated  in  with  the  outside  parties 
and  information  exchanged,  have  been 
placed  in  this  docket.  All  dockets  are 
available  for  public  inspection  and 
copying  between  8:30  a.m.  to  12  noon 
and  1:30  p.m.  to  3:30  p.m.,  Monday 
through  Friday,  at  EPA's  Central  Docket 
Section,  Office  of  the  General  Counsel, 


room  1500,  401  M  Street  S.W., 
Washington,  DC.  A  reasonable  fee  may 
be  charged  for  copies. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  H.  Stonefield.  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Plarming  and 
Standards  (MD-15),  Research  Triangle 
Park.  North  Carolina  27711.  (919)  541- 
5350  or  FTS  629-5350. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  169A  of  the  Act,  42  U.S.C. 
7491,  sets  as  a  national  goal  "the 
prevention  of  any  future,  and  the 
remedying  of  any  existing,  impairment 
of  visibility"  in  certain  national  parks 
and  wildernesses,  including  the  GCNP. 
On  December  2. 1980,  EPA  promulgated 
regulations  (45  FR  80084,  codified  at  40 
CFR  51.300  et  seq.)  to  implement  section 
169A.  The  regulations  required  36 
affected  States  to  revise  their  State 
implementation  plans  (SIP's)  to 
implement  the  various  elem.ents  of  the 
visibility  protection  program.  Among 
these  provisions  is  the  requirement  that 
each  affected  State  include  in  its  SIP 
such  emission  limitations,  schedules  of 
compliance,  and  other  measures  as  may 
be  necessary,  to  make  reasonable 
progress  toward  the  national  visibiUty 
goal  (see  40  CFR  51.302(c),  section 
169A(b)(2)).  Measures  for  achieving 
reasonable  progress  include  best 
available  retrofit  technology  (BART) 
and  a  long-term  strategy  (see  40  CFR 
51.302(c)  (1)  and  (2),  section  169A(b)(2) 
(A)  and  (B)).  Where  a  State  fails  to 
submit  the  SIP  revisions  necessary  to 
meet  its  obligations  under  the  visibility 
protection  program,  EPA  may  act  in 
place  of  the  State  pursuant  to  a  Federal 
implementation  plan  (FIP)  under  section 
110(c)  of  the  Act,  42  U.S.C.  7410(c). 

The  State  of  Arizona  was  among 
several  States  which  failed  to  adopt  and 
submit  the  SIP's  required  by  those 
regulations.  The  EDF  and  other 
environmental  groups  filed  a  citizen's 
suit  alleging  that  EPA  had  failed  to 
perform  a  nondiscretionary  duty  under 
section  110(c)  of  the  Act  to  promulgate 
visibility  FIP's  for  the  States  that  had 
failed  to  submit  SIP's  to  EPA  as  called 
for  by  the  1980  visibility  regulations 
{EDFv.  Reilly,  No.  C826850  RPA  (N.C. 
Cal.)).  The  EPA  and  the  plaintiffs 
negotiated  a  court-approved  (and 
subsequently  revised)  settlement 
agreement  and  EPA  initiated  a  program 
to  promulgate  FIP's  for  the  States  failing 
to  submit  the  required  visibility  SIP's. 
As  part  of  that  program,  on  September  5, 
1989,  EPA  published  a  notice  (54  FR 
36948)  aimouncing  a  preliminary 
decision  to  attribute  a  significant  portion 


of  wintertime  visibility  impairment  of 
the  GCNP  to  emissions  from  the  NGS. 
Then  on  February  8, 1991,  EPA  proposed 
to  revise  the  visibility  FIP  for  Arizona  to 
include  an  emission  limit  for  NGS  to 
address  the  visibility  impairment 
observed  in  the  GCNP  (55  FR  5173).  The 
EPA  requested  comment  on  several 
control  options  including  but  not  limited 
to  the  following  rule  elements  and 
specific  regulatory  alternatives:  (1) 
Emission  limitations,  including 
limitations  ranging  between  0.50  and 
0.10  Ibs/MMBtu:  (2)  averaging  times, 
including  a  3-hour,  30-day.  and  annual 
periods;  and  (3)  implementation 
schedules,  including  one  providing  for 
plantwide  compliance  by  the  year  2000. 
Based  on  the  information  available  to  it 
at  the  time,  EPA  proposed  to  adopt  an 
emission  limitation  of  0.30  Ibs/MMBtu 
with  compliance  determined  on  a  30-day 
rolling  average  basis.  The  EPA  proposed 
that  the  limits  would  be  phased  in  by 
unit  in  1995. 1997,  and  1999. 

In  addition  to  soliciting  written 
comments  during  the  comment  period. 
EPA  also  held  a  public  hearing  on 
March  18  and  19. 1991.  in  Phoenix. 
Arizona.  A  copy  of  the  transcript  of  the 
hearing  is  in  Docket  A-89-02A. 

A  more  extensive  discussion  of  the 
background  for  this  rulemaking  was 
provided  in  EPA's  February  8, 1991 
notice  of  proposed  rulemaking. 
Generally,  readers  should  refer  to  that 
notice  since  only  an  abbreviated 
background  has  been  reiterated  here. 

New  Information  After  the  Close  of  the 
Comment  Period 

After  the  comment  period  closed  on 
April  19, 1991,  at  the  recommendation  of 
EPA,  representatives  of  SRP,  GCT.  and 
EDF  have  and  many  meetings  discussing 
alternative  approaches  to  EPA's 
February  8  proposal.  Very  recently,  the 
outside  parties  have  agreed  to 
recommend  that  EPA  adopt  an 
alternative  which  calls  for  promulgation 
of  a  0.10  Ib/MMBtu  SO*  emission 
limitation  for  the  NGS  (approximate  to  a 
90  percent  control  level)  based  on  a 
rolling  annual  average  and  phased  in  by 
unit  in  1997, 1998,  and  1999.  In  addition, 
under  the  agreement  NGS  would  shift 
its  maintenance  schedule  such  that  a  full 
six  unit-weeks  of  planned  maintenance 
would  occur  between  November  1  and 
March  15  each  year.  Under  specific 
conditions,  less  than  a  full  six  unit- 
weeks  of  maintenance  between 
November  1  and  March  15  may  be 
allowed. 

Representatives  of  EPA  participated 
in  many  of  the  meetings  with  the  parties, 
assisted  in  drafting  docimients  to 
support  a  potential  agreement  between 
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the  parbes,  and  provided  techn 
assistance.  Representatives  of ' 
of  Arizona  also  attended  sever; 
meetings  and  provided  some  te 
support.  New  technical  materia 
cost  information,  including  adji 
of  the  potential  control  costs  to 
dollars,  were  exchanged  betwe 
parties  and  EPA.  Summaries  of 
meetings  and  significant  conve 
in  which  E7A  was  involved  an( 
of  the  new  material  and  inform 
which  were  submitted  to  or  de^ 
by  EPA  have  been  included  in ! 
A-89-02A. 

The  outside  parties  memoria 
agreement  In  the  MOU  which  t 
submitted  to  EPA  along  with 
reconmiended  regulatory  requi: 
for  the  final  rulemaking  action, 
has  estimated  the  total  levelize 
cost  (in  1992  dollars]  for  this  al 
as  $e^.6  million  and  for  the  altc 
EPA  proposed  in  February  198: 
million.  The  EPA  notes  that  the 
alternative  incorporated  in  the 
would  provide  more  visibility  i 
for  the  GCNP  at  a  lower  cost  fc 
and  its  customers  than  the  Feb 
1991  proposal.  Thus,  EPA  is  gi\ 
serious  consideration  to  the  co 
option  recommended  by  the  ou 
parties. 

The  text  of  the  MOU  and  its 
attachment  are  reprinted  as  ap 
to  this  notice.  The  first  attachn 
MOU  sets  forth  the  regulatory 
requirements  to  address  visibiJ 
impairment  that  the  parties  to 
have  recommended  that  EPA  a 
final  rule. 


On  July  30, 1991.  attorneys  f( 
parties  wrote  to  EPA  to  provid 
rationale  that  they  believed  w( 
justify  EPA's  adoption  of  the  ci 
alternative  eventually  recomm 
the  partiet.  A  letter  from  Patri( 
Raher,  Hogan  and  Hartson  for 
Canyon  Trust  and  Environmen 
Defense  Fund,  and  Henry  Nick 
Himton  and  Williams  for  Salt  1 
Project  dated  July  30, 1991.  is  i 
attachment  to  the  MOU  and  is 
in  appendix  a  to  this  notice.  Bi 
asserts  that  the  regulatory  alte 
that  SRP,  EDF,  and  GCT  have 
recommended  to  EPA  meets  th 
requirements  in  secticxi  169A(l 
Act  that  implementation  plan  1 
addressing  visibility  impairme 
"reasonable  progress"  toward 
national  visibility  goal.  The  EF 
of  General  Counsel  reviewed  t 
Nickel  letter  and  concurred  in 
memorandum  stating  that  sub 
any  significant  points  that  ma} 
in  the  reopened  comment  peric 
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of  wintertime  visibility  impairment  of 
the  GCNP  to  emissions  from  the  NGS. 
Then  on  February  8, 1991,  EPA  proposed 
to  revise  the  visibility  FIP  for  Arizona  to 
include  an  emission  limit  for  NGS  to 
address  the  visibility  impairment 
observed  in  the  GCNP  (55  FR  5173).  The 
EPA  requested  comment  on  several 
control  options  including  but  not  limited 
to  the  following  rule  elements  and 
specific  regulatory  alternatives:  (1) 
Emission  limitations,  including 
limitations  ranging  between  0.50  and 
0.10  Ibs/MMBtu:  (2)  averaging  times, 
including  a  3-hour.  30-day,  and  annual 
periods;  and  (3)  implementation 
schedules,  including  one  providing  for 
plantwide  compliance  by  the  year  2000. 
Based  on  the  information  available  to  it 
at  the  time.  EPA  proposed  to  adopt  an 
emission  limitation  of  0.30  Ibs/MMBtu 
with  compliance  determined  on  a  30-day 
rolling  average  basis.  The  EPA  proposed 
that  the  limits  would  be  phased  in  by 
unit  in  1995. 1997.  and  1999. 

In  addition  to  soliciting  written 
comments  during  the  comment  period. 
EPA  also  held  a  public  hearing  on 
March  18  and  19, 1991,  in  Phoenix, 
Arizona.  A  copy  of  the  transcript  of  the 
hearing  is  in  Docket  A-89-02A. 

A  more  extensive  discussion  of  the 
background  for  this  rulemaking  was 
provided  in  EPA's  February  8, 1991 
notice  of  proposed  rulemaking. 
Generally,  readers  should  refer  to  that 
notice  since  only  an  abbreviated 
background  has  been  reiterated  here. 

New  Information  After  the  Close  of  the 
Conunent  Period 

After  the  comment  period  closed  on 
April  19, 1991,  at  the  recommendation  of 
EPA,  representatives  of  SRP,  GCT.  and 
EDF  have  and  many  meetings  discussing 
alternative  approaches  to  EPA's 
February  8  proposal.  Very  recently,  the 
outside  parties  have  agreed  to 
recommend  that  EPA  adopt  an 
alternative  which  calls  for  promulgation 
of  a  0.10  Ib/MMBtu  SOi  emission 
limitation  for  the  NGS  (approximate  to  a 
90  percent  control  level)  based  on  a 
rolling  annual  average  and  phased  in  by 
unit  in  1997, 1998,  and  1999.  In  addition, 
under  the  agreement,  NGS  would  shift 
its  maintenance  schedule  such  that  a  full 
six  unit-weeks  of  planned  maintenance 
would  occur  between  November  1  and 
March  15  each  year.  Under  specific 
conditions,  less  than  a  full  six  unit- 
weeks  of  maintenance  between 
November  1  and  March  15  may  be 
allowed. 

Representatives  of  EPA  participated 
in  many  of  the  meetings  with  the  parties, 
assisted  in  drafting  dociunents  to 
support  a  potential  agreement  between 


the  parbes,  and  provided  technical 
assistance.  Representatives  of  the  State 
of  Arizona  also  attended  several  of  the 
meetings  and  provided  some  technical 
support.  New  technical  materials  and 
cost  information,  including  adjustment 
of  the  potential  control  costs  to  1992 
dollars,  were  exchanged  between  the 
parties  and  EPA.  Summaries  of  the 
meetings  and  significant  conversations 
in  which  EPA  was  involved  and  copies 
of  the  new  material  and  information 
which  were  submitted  to  or  developed 
bv  EPA  have  been  included  in  Docket 
A-89-02A. 

The  outside  parties  memorialized  their 
agreement  In  the  MOU  which  they  have 
submitted  to  EPA  along  with 
recommended  regulatory  requirements 
for  the  final  rulemaking  action.  The  SRP 
has  estimated  the  total  levelized  annual 
cost  (in  1992  dollars]  for  this  alternative 
as  $^.6  million  and  for  the  alternative 
EPA  proposed  in  February  1981  as  $106 
million.  The  EPA  notes  that  the 
alternative  incorporated  in  the  MOU 
would  provide  more  visibility  protection 
for  the  GCNP  at  a  lower  cost  for  NGS 
and  its  customers  than  the  February  8, 
1991  proposal.  Thus.  EPA  is  giving 
serious  consideration  to  the  control 
option  recommended  by  the  outside 
parties. 

The  text  of  the  MOU  and  its 
attachment  are  reprinted  as  appendix  A 
to  this  notice.  The  first  attachment  to  the 
MOU  sets  forth  the  regulatory 
requirements  to  address  visibility 
impairment  that  the  parties  to  the  MOU 
have  recommended  that  EPA  adopt  as  a 
final  rule. 

Legal  Rationala 

On  July  30, 1991.  attorneys  for  the 
parties  wrote  to  EPA  to  provide  a  legal 
rationale  that  they  believed  would 
justify  EPA's  adoption  of  the  control 
alternative  eventually  recommended  by 
the  parties.  A  letter  from  Patrick  M. 
Raher.  Hogan  and  Hartson  for  Grand 
Canyon  Trust  and  Environmental 
Defense  Fund,  and  Henry  Nickel, 
Hunton  and  Wilhams  for  Salt  River 
Project  dated  July  30, 1991.  is  an 
attachment  to  the  MOU  and  is  set  forth 
in  appendix  a  to  this  notice.  Briefiy.  it 
asserts  that  the  regulatory  alternative 
that  SRP,  EDF,  and  GCT  have 
recommended  to  EPA  meets  the 
requirements  in  secticxi  169A(bK2)  of  the 
Act  that  implementation  plan  revisions 
addressing  visibility  impairment  achieve 
"reasonable  progress"  toward  the 
national  visibility  goal.  The  EPA's  Office 
of  General  Counsel  reviewed  the  Raher/ 
Nickel  letter  and  concurred  in  a 
memorandum  stating  that  subject  to 
any  significant  points  that  may  be  raised 
in  the  reopened  comment  period,  the 


"reasonable  progress"  argimient  would 
provide  the  core  of  a  defensible 
rationale  in  support  of  the  rulemaking 
alternative  in  question  under  the 
specific  circumstances  of  this  case.  A 
memorandum  entitled  "Legal  Rationale 
for  Rulemaking  Alternative  in  Grad 
Canyon  Visibility  Proceeding."  from 
Gregory  B.  Foote,  Assistant  General 
Counsel  to  WilHam  G.  Rosenberg, 
Assistant  Administrator,  dated  August 
2. 1991,  is  reprinted  as  appendix  B  to  this 
notice. 
EPA  Discretion 

Throughout  the  meetings  with  the 
representatives  of  the  EDF.  GCT,  SRP. 
and  the  State  of  Arizona,  EPA  staff  have 
noticed  that  the  parties  discussion  in  no 
way  infiinged  upon  the  Agency's 
unfettered  rulemaking  discretioa.  In  an 
August  2. 1991  letter  to  representatives 
of  SRP.  GCT.  and  EDF,  EPA's  General 
Counsel  restated  this  explaining,  in  part, 
that  while  he  commended  the  parties' 
efforts  to  reach  common  ground,  "EPA 
at  all  times  retains  complete  and 
unfettered  discretion  over  both  the 
substantive  provisions  of  any  final 
regulations  and  the  legal  rationale 
supporting  that  regulation."  ' 

Solicitation  of  Comments 

The  EPA  believes  that  the  parties' 
agreement  and  associated 
recommendation  to  EPA,  the  underlying 
technical  materials  and  cost  information 
which  has  been  exchanged,  and  the 
Agency's  commitment  to  public 
participation  constitute  good  cause  for 
reopening  the  comment  period. 
Accordingly,  EPA  requests  comments  on 
all  aspects  of  the  rulemaking  alternative 
that  is  the  subject  of  the  MOU,  including 
the  regulatory  terms  and  the  legal 
rationale.  That  alternative  is  set  forth  in 
appendix  A  (and  associated 
attachments)  to  this  notice.  Where 
addresses  are  available,  commenters  on 
the  February  8. 1991  proposal  will  be 
notified  by  mail  of  this  notice  in  order  to 
facilitate  their  ability  to  comment  on 
this  notice. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  August  8, 1991. 
Wiliiam  B.  Rosenberg. 
Assistant  Administrator  for  Air  and 
Radiation. 


Appendix  A — MamoM  Visibility 
Implementation  Plan  Memorandum  of 

Understanding 

The  undersigned  recommend  that  EPA  take 
final  action  on  the  Navajo  Generating  Statioa 
("NGS")  visibility  rulemaking  consistent  with 
the  August  7, 1991,  "Recommended 
Regulatory  Requirements  for  the  NGS 
Visibility  Rulemaking."  and  the  Raher/Nickel 
July  30. 1991,  letter  to  Thomas  C.  IGeman. 
which  are  attached  to  this  memorandum  and 
incorporated  by  referenca. 

The  underst^ied  agree  to  recommend  to 
the  managements  of  tiieir  respective 
organizations  '  that  their  Covemiag  or 
Policy-Making  BotMea  or  Office  commit  oo(  to 
appeal  a  final  regulation  that  implements  the 
recommendations  set  forth  in  the  attachments 
to  this  memorandum  nor  support  in  any  way 
the  efforts  of  another  interested  party  in  such 
an  appeal.  The  commitments  adopted  by  the 
Governing  or  I\>Ucy-Making  Bodies  or  Office 
of  these  organizations,  after  action  on  these 
recommendations,  to  abide  by  the  terms  of 
this  memorandum  will  be  expressed  in  an 
exchange  of  letters  of  agreement — as  soon  as 
possible  and  with  the  expectation  that  this 
will  occur  no  later  than  30  days  after 
publication  of  the  final  rule  in  the  Fedaral 
Register — to: 
John  McNamara.  Salt  River  Project  1521 

Project  Drive.  Phoenix  Arizona  85281 
Edward  Norton,  Grand  Canyon  Trust  suite 

300, 1400 16th  Street  NW..  Washington.  DC 

20038 

Once  EPA  promulgates  the  final  rule,  EDF 
and  the  NGS  partidpanU  will  petition  (a)  the 
United  SUtes  Orctiit  Coort  of  Appeals  for  the 
Ninth  Circuit  to  vacate  the  judgement  bekw 
and  remand  the  matter  pending  in  EDFv. 
Reilly.  No.  90-15264  to  the  court  beiow  with 
instructions  to  dismiss  and  fb)  the  United 
States  District  Court  tot  the  Northern  District 
of  California  to  dismiss  EDR  v.  Reilly.  C-68S0 
RPA 
John  McNamara, 

A  utborized  Representative  for  and  Chairman 

of  the  Coordinating  Committee  for  the 

ParticipantM  in  NGS. 

Edward  Nortoa, 

President,  CrandCanyon  Trust 

Robert  Ynhnke, 

Senior  Attorney.  Environmental  Defense 

Fund. 


■  Letter  from  E.  Donald  Elliott  General  Counsel, 
to  Patrick  Raher  and  Henry  Nickel.  August  2. 19S1. 


■  The  respactiv*  ocsanizations  fair  )ohn 
McNamaia  ar*  the  parUopanU  in  NGS.  Salt  River 
Profect  Agricultural  Improvemenl  axtd  Pow« 
DiiUict  Anzooa  Public  Servica  Company.  Tucsoa 
Electric  Power  Company.  Department  of  Water  and 
Power  of  the  City  of  Lot  Angalea.  Nev  ada  Power 
Company,  and  the  United  States  Department  ot  the 
Interior  for  Edward  Norton  are  the  Grand  Canyon 
Trust.  The  Wildemesi  Sodely.  the  National 
WUdlife  Federation,  and  the  Sierra  Club;  and  for 
Robert  Yunke  it  the  Environmental  Defenta  Fund. 
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Federal  Regi 


First  Attachment  to  the  MOU 

Recommended  Regulatory  Requirements  for 
the  Navajo  Generating  Station  Visibility 
Rulemalcing 

August  7, 1991 

1.  Applicable  to  the  fossil  fuel-fired,  steam- 
generating  equipment  designated  as  Units  1, 
2,  and  3  at  the  Navajo  Generating  Station 
[NGS). 

2.  Consistent  with  the  terms  of  this 
document,  the  sulfur  oxides  emission 
limitation  for  NGS  is  0.10  lbs  SO,/MMBtu  of 
heat  input  on  an  annual  rolling  average  basis. 
Emission  controls  will  be  installed  and 
operated  on  the  following  schedule: 

— One  unit  by  November  19, 1997; 

— Two  units  by  November  19, 1998; 

— All  units  by  August  19, 1999. 

The  emissions  from  all  units  subject  to  this 

emission  limitation  will  be  averaged  to 

determine  compliance. 

3.  Schedule  of  compliance — interim 
deadlines: 

Date  of  binding  contract  for  A/E  firm 
to  design  and  procure  the  control 
system  needed  for  compliance 6/92 

Start  of  on-site  construction  of  con- 
trol system  for  the  first  unit 1/95 

Initiation  of  start-up  testing: 

First  unit..„ 5/97 

Second  unit _ ,.    5/98 

Third  unit 2/99 


The  interim  deadlines  will  be  extended  if  it 
can  be  demonstrated  to  the  Administrator 
that  compliance  with  the  deadlines  in 
paragraph  2  would  not  be  affected. 

4.  Continuous  emission  monitors  will  be 
installed  to  determine  compliance  with  the 
emission  limitations.  This  equipment  will 
meet  the  specifications  listed  in  appendix  B 
of  40  CFR  part  60  and  the  quality  assurance 
procedures  found  in  appendix  F  of  40  CFR 
part  60. 

5.  Recordkeeping  and  reporting 
requirements: 

— Report  to  EPA  emissions  as  required  by  the 

procedures  found  in  40  CFR  60.7; 
— Maintain  records  according  to  the 

procedures  found  in  40  CFR  60.7; 
— FGD  unit  outages  must  be  reported  to  EPA 

by  the  next  business  day;  and 
— A  follow-up  written  report  must  be  filed 
within  30  days  of  the  repair  stating  how  the 
repair  was  accomplished  and  justifying  the 
amount  of  time  taken  for  the  repair. 
6a.  Compliance  with  the  annual  rolling 
average  shall  be  determined  on  a  daily  basis 
by  dividing  the  total  sulfur  dioxide  emitted  by 
the  total  energy  of  the  fuel  consumed  during 
the  previous  365  boiler-operating  days. 

b.  For  each  unit  in  determining  compliance 
with  the  annual  average  emission  hmitation 
during  the  first  year  of  operation  of  the 
control  equipment  installed  to  comply  with 
this  emission  limitation,  periods  during  which 
one  of  the  following  conditions  are  met  shall 
be  excluded: 


i.  Equipment  or  systems  do  not  meet 
designer's  or  manufacturer's  performance 
expectations. 

ii.  Field  installation  including  engineering 
or  construction  precludes  equipment  or 
systems  from  performing  as  designed. 

The  periods  to  be  excluded  shall  be 
determined  by  the  Administrator  based  on 
the  periodic  reports  of  compliance  with  this 
emission  limitation  which  shall  identify  the 
times  proposed  for  exclusion  and  provide  the 
reasons  for  the  exclusion,  including  the 
reasons  for  the  FGD  outage.  The  report  also 
shall  describe  the  actions  taken  to  avoid  the 
outage,  to  minimize  its  duration,  and  to 
reduce  SOi  emissions  at  the  plant  to  the 
extent  practicable  while  the  FGD  unit  was 
not  fully  operational.  Whenever  the  time  to 
be  excluded  exceeds  a  amiulative  total  of  30 
days  for  any  FGD  unit,  the  NGS  owner  or 
operator  shall  file  a  report  within  15  days 
addressing  the  history  of  and  prognosis  for 
the  performance  of  the  control  equipment. 

c.  In  addition  to  the  foregoing,  the 
Administrator  of  EPA  shall  exclude  from  the 
compliance  determination  any  periods  for 
which  the  Administrator  finds  that  the 
control  equipment  is  out  of  service  because  of 
catastrophic  failure  of  any  PCD  unit  which 
occurred  for  reasons  beyond  the  control  of 
the  NGS  owners  and  operators  and  could  not 
have  been  prevented  by  good  engineering 
practice,  including  appropriate  maintenance. 

d.  All  equipment  needed  to  comply  with 
this  emission  limitation  will  be  operated 
consistent  with  good  engineering  practice  to 
reduce  emissions  and  outages  and  to  return 
the  FGD  system  to  full  operation  as 
expeditiously  as  practicable. 

7.  On  3/16/93  and  every  year  thereafter, 
the  NGS  owner  or  operator  will  prepare  a 
long-term  maintenance  plan  for  the  grid  that 
NGS  serves  covering  the  period  from  the  date 
of  the  filing  to  3/15  of  the  next  year  showing 
at  least  six  unit-weeks  of  maintenance  for 
NGS  in  the  11 /l  to  3/lS  period,  except  as 
provided  below,  to  further  reduce  SOi 
emissions  during  the  winter.  This  plan  will  be 
developed  consistent  with  the  criteria 
established  by  the  Western  States 
Coordinating  Council  of  the  North  American 
Ellectric  Reliability  Council  to  ensure 
adequate  reserve  margin.  The  full  six-unit 
weeks  of  winter  maintenance  need  not  occur 
if  any  of  the  following  circumstances  arise: 

a.  There  is  no  need  for  six-unit  weeks  of 
scheduled  periodic  maintenance  in  the  year 
covered  by  the  plan. 

b.  The  reserve  margin  on  any  electrical 
system  served  by  NGS  would  fall  to  an 
inadequate  level,  as  defined  by  the  criteria 
referred  to  in  paragraph  7  above.  In  such 
case,  the  scheduled  maintenance  may  be 
moved  out  of  the  ll/l  to  3/l5  period. 

c.  The  cost  of  compUance  with  this 
provision  would  be  excessive.  Costs  of 
compliance  would  be  excessive  when  the 
economic  savings  to  the  owners  of  moving 
NGS'  maintenance  out  of  the  ll/l  to  3/15 
period  exceeds  $50,000  per  unit-day  of 
maintenance  moved. 

d.  A  major  forced  outage  at  a  unit  occurs 
outside  the  winter  months,  and  necessary 


periodic  maintenance  occurs  during  the 
period  of  forced  outage. 

The  NGS  owner  or  operator  must 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  such  an  event  precluded 
the  need  for  a  full  six-unit  weeks  of 
scheduled  maintenance  during  the  period 
specified.  Where  six  unit-weeks  of  scheduled 
maintenance  is  precluded,  the  NGS  owner  or 
operator  shall  nevertheless  make  best  efforts 
to  conduct  as  much  scheduled  maintenance 
as  practicable  during  the  winter  period. 

8.  EPA  and  the  Arizona  Department  of 
Environmental  Quality  reviewed  the  need  lo 
reheat  the  exhaust  gases  to  ensure 
appropriate  plume  rise  with  the  lower  gas 
exit  temperatures  associated  with  a  0.10  lb/ 
MBtu  emission  limitation  and  found  that 
reheating  of  the  exhaust  gas  is  not  necessary 
to  prevent  a  violation  of  national  ambient  air 
quality  standard.  Moreover,  discussions  with 
the  State  of  Arizona  indicate  that  the  visible, 
water  vapor  plume  that  would  be  present 
with  a  scrubber  without  reheat,  instead  of  the 
clear  stacks  that  NGS  now  has,  does  not  pose 
a  condition  that  requires  regulatory  attention 
under  State  or  federal  law.  The  elimination  of 
the  need  to  reheat  the  exhaust  gas  will  result 
in  a  significant  reduction  in  capital  and 
operational  costs. 
Second  Attachment  to  the  MOU 
Hogan  &  Hartson, 
Columbia  Square, 
555  Thirteenth  Street.  NW. 
Washington.  DC  20004-1109 
July  30, 1991 
Thomas  C  Kieraan. 
Chief  of  Staff  to  the  Assistant,  Administrator 

for  Air  and  Radiation, 
Environmental  Protection  Agency, 
401  M  Street,  SW., 
Washington,  DC  20460 
Re:  Timing  Issues  in  Arizona  Visibility  SIP 

Dear  Tom;  The  purpose  of  this  letter  is  to 
present  our  views  on  the  legal  rationale  for  a 
visibility-related  emission  limitation  that 
would  contain  different  comphance  deadlines 
than  the  EPA  proposal.  As  you  know,  our 
clients  are  discussing  a  recommendation  to 
the  Agency  on  an  alternative  to  EPA's 
proposed  rule.  Specifically,  EPA's  proposed 
0.30  Ibs./MMBtu,  30-day  average  limitation, 
to  be  achieved  on  a  phased  basis  beginning 
in  1995,  has  been  compared  to  various  0.10 
Ibs./MMBtu  limitations  using  different 
averaging  periods  and  different  schedules  for 
phasing  in  this  limitation.  Among  these 
alternatives,  a  0.10  Ibs./MMBtu  emission 
limitation  on  a  rolling  annual  average,  phased 
in  by  unit  in  1997, 1998,  and  1999,  achieves 
greater  reductions  at  less  cost  than  the  EPA 
proposal. 

If  the  Agency  were  to  adopt  such  a 
limitation,  the  parties  believe  that  the  legal 
rationale  for  the  final  rule  should  be  that  this 
limitation  represents  "reasonable  progress 
toward  meeting  the  national  goal  [of  the 
prevention  of  any  futive,  and  the  remedying 
of  any  existing,  impairment  of  visibility  in 
mandatory  class  I  Federal  areas]."  40  CFR 
51.300(a);  42  U.S.C  169A(b)(2]  ft  ie9A(a)(l).    . 
The  parties  jointly  believe  that  this  legal 


rationale  is  in  accord  with  section 
of  the  Clean  Air  Act  In  explaining 
for  this  final  rule,  we  would  hope  t 
Agency  indicates  in  the  preamble  I 
0.10  Ibs./MMBtu  limitation  offers  s 
levoi  of  controls  ^t  a  lower  cost  thi 
be  provided  by  EPA's  BART  guide 
which  focus  on  NSPS  levels  of  con 
although  the  BART  guidelines  do  p 
methodology  employed  in  deciding 
of  SOi  reductions.  Finally,  we  also 
the  preamble  notes  that  by  imposii 
Ibs./MMBtu  emission  limitatioa  w 
requires  the  Installation  of  a  state- 
SO.  scrubber,  no  other  sulfur  oxidi 
controls  should  be  required  at  NC! 
flection  189A. 

Thank  you  for  considering  this  o 
the  development  of  the  final  rule.  I 
contact  us  if  you  have  any  questioi 

Sincerely, 
Patrick  M.  Raber, 
Hogan  Sr  Hartson  for  Grand  Canyo 
Environmental  Defend  Fund. 
Henry  V.  Nickel, 
Hunton  &  Williams  for  Salt  River  I 

Appendix  B 

United  States  Environmental  Proff 

Agency. 
Washington,  DC  20460, 
Office  of  General  Counsel 

Memorandum 

Subject:  Legal  Rationale  for  Rulecr 

Alternative  in  Grand  Canyon 

Proceeding 
From:  Gregory  B.  Foots,  Assistant 

Counsel 
To:  William  G.  Rosenberg,  Assists 

Administrator  for  Air  and  Rac 

tntmductioa 

You  have  requested  my  opinion 
possible  legal  rationale  in  support 
rulemaking  alfemative  for  the  Feb 
proposal  to  establish,  under  sectio 
the  Clean  Air  Act  sulfur  dioxide  e 
limitations  at  the  Navajo  Geaerati 
(NGS)  in  order  to  remedy  visibilit] 
impairment  at  Grand  Canyon  Nati 
In  particular,  you  have  asked  that 
joint  letter  dated  July  30. 1991,  froi 
M.  Raher,  representing  the  Grand 
Trust  and  the  Environmental  Oefe 
(GCT/EDF),  and  Henry  V.  Nickel, 
representing  the  Salt  River  Project 
Raher/ Nickel  letter  recommends  t 
event  EPA  adopts  a  final  rule  for  I 
requiring  a  0.10  Ibs./mmbtu  emissi 
limitation  on  a  rolling  annual  aver 
in  by  unit  In  1997, 199&  and  1999, 1 
also  adopt  the  legal  rationale  desc 
July  30  letter  in  support  of  such  a  f 

At  the  outset  i  note  that  Cenert 
Don  Elliott  recently  responded  to  I 
Raher  and  Nickel  by  letter  dated  i 
1991  (copy  attached).  Don  Elliott's 
reminded  those  parties  that  EPA  r 
times  retain  full  discretion  in  decii 
both  the  substantive  content  of  ar 
rationale  for  its  final  rulemaking  s 
Thus,  although  the  General  Couns 
Raher  and  Nickel  that  EPA  would 
consider  their  views,  he  made  it  cl 
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periodic  maintenance  occurs  during  the 
period  of  forced  outage. 

The  NGS  owner  or  operator  must 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  such  an  event  precluded 
the  need  for  a  full  six-unit  weeks  of 
scheduled  maintenance  during  the  period 
specified.  Where  six  unit-weeks  of  scheduled 
maintenance  is  precluded,  the  NGS  owner  or 
operator  shall  nevertheless  make  best  efforts 
to  conduct  as  much  scheduled  maintenance 
as  practicable  during  the  winter  period. 

8.  EPA  and  the  Arizona  Department  of 
Environmental  Quality  reviewed  the  need  to 
reheat  the  exhaust  gases  to  ensure 
appropriate  plume  rise  with  the  lower  gas 
exit  temperatures  associated  with  a  0.10  lb/ 
MBtu  emission  limitation  and  found  that 
reheating  of  the  exhaust  gas  is  not  necessary 
to  prevent  a  violation  of  national  ambient  air 
quahty  standard.  Moreover,  discussions  with 
the  State  of  Arizona  indicate  that  the  visible, 
water  vapor  plume  that  would  be  present 
with  a  scrubber  without  reheat,  instead  of  the 
clear  stacks  that  NGS  now  has,  does  not  pose 
a  condition  that  requires  regulatory  attention 
under  State  or  federal  law.  The  elimination  of 
the  need  to  reheat  the  exhaust  gas  will  result 
in  a  significant  reduction  in  capital  and 
operational  costs. 
Second  Attachment  to  the  MOU 
Hogan  &  Hartson, 
Columbia  Square, 
555  Thirteenth  Street,  NW. 
Washington,  DC  20004-1109 
July  30, 1991 
Thomas  C  Kieman. 
Chief  of  Staff  to  the  Assistant,  Administrator 

for  Air  and  Radiation, 
Environmental  Protection  Agency, 
401  M  Street,  SW., 
Washington,  DC  20460 
Re:  Timing  Issues  in  Arizona  Visibility  SIP 

Dear  Tom;  The  purpose  of  this  letter  is  to 
present  our  views  on  the  legal  rationale  for  a 
visibility-related  emission  limitation  that 
would  contain  different  comphance  deadlines 
than  the  EPA  proposal.  As  you  know,  our 
clients  are  discussing  a  recommendation  to 
the  Agency  on  an  alternative  to  EPA's 
proposed  rule.  Specifically,  EPA's  proposed 
0.30  Ibs./MMBtu,  30-day  average  limitation, 
to  be  achieved  on  a  phased  basis  beginning 
in  1995,  has  been  compared  to  various  0.10 
Ibs./MMBtu  limitations  using  different 
averaging  periods  and  different  schedules  for 
phasing  in  this  limitation.  Among  these 
alternatives,  a  0.10  Ibs./MMBtu  emission 
limitation  on  a  rolling  annual  average,  phased 
in  by  unit  in  1997, 1998,  and  1999,  achieves 
greater  reductions  at  less  cost  than  the  EPA 
proposal. 

If  the  Agency  were  to  adopt  such  a 
limitation,  the  parties  believe  that  the  legal 
rationale  for  the  final  rule  should  be  that  this 
limitation  represents  "reasonable  progress 
toward  meeting  the  national  goal  [of  the 
prevention  of  any  future,  and  the  remedying 
of  any  existing,  impairment  of  visibility  in 
mandatory  class  I  Federal  areas]."  40  CFR 
51.300(a);  42  U.S.C  160A(b)(2)  ft  169A(a)(l).    . 
The  parties  jointly  believe  that  this  legal 


rationale  is  in  accord  with  section  169A(bH2) 
of  the  Clean  Air  Act  In  explaining  the  basis 
for  this  final  rule,  we  would  hope  that  the 
Agency  Indicates  in  the  preamble  that  the 
0.10  Ibs./MMBtu  limitation  offers  a  higher 
le«"»l  of  controls  it  a  lower  cost  than  woulf! 
be  provided  by  EPA's  BART  guidelines, 
which  focus  on  NSPS  levels  of  controL 
although  the  BART  guidelines  do  provide  the 
methodology  employed  in  deciding  the  level 
of  SOj  reductions.  Finally,  we  also  hope  that 
the  preamble  notes  that  by  Imposing  a  0.10 
Ibs./MMBtu  emission  limitatioa  which 
requires  the  Installation  of  a  state-of-the-art 
SO.  scrubber,  no  other  sulfur  oxide  emission 
controls  should  be  required  at  NGS  under 
section  1S9A. 

Thank  you  for  considering  this  matter  in 
the  development  of  the  final  rule.  Please 
cont.<ict  us  if  you  have  any  questions. 

Sincerely, 
Patrick  M.  Reber, 

Hogan  Sr  Hartson  for  Grand  Canyon  Trust  and 
Environmental  Defense  Fund. 
Henry  V.  Nickel, 
Hunton  S-  Williams  for  Salt  River  Protect 

Appendix  B 

United  States  Environmental  Protection 

Agency, 
Washington,  DC  20460, 
Office  of  General  Counsel 

Memorandum 

Subject:  Legal  Rationale  for  Rulemaking 

Alternative  in  Grand  Canyon  Visibility 

Proceeding 
From:  Gregory  B.  Foote,  Assistant  General 

Counsel 
To:  William  G.  Rosenberg,  Assistant 

Administrator  for  Air  and  Radiation 

Introduction 

You  have  requested  my  opinion  regarding  a 
possible  legal  rationale  in  support  of  a 
rulemaking  alternative  for  the  February  1991 
proposal  to  establish,  under  section  109A  of 
the  Clean  Air  Act.  sulfur  dioxide  emission 
limitations  at  the  Navajo  Generating  Station 
(NGS)  in  order  to  remedy  visibility 
impairment  at  Grand  Canyon  National  Park. 
In  particular,  you  have  asked  that  I  review  a' 
joint  letter  dated  July  30, 1991,  from  Patrick 
M.  Raher,  representing  the  Grand  Canyon 
Trust  and  the  Environmental  Defense  Fund 
(GCT/EDF),  and  Henry  V.  Nickel, 
representing  the  Salt  River  Project  (SRP).  The 
Raher/ Nickel  letter  recommends  that,  in  the 
event  EPA  adopts  a  final  mle  for  NGS 
requiring  a  0.10  Ibs./mmbfu  emission 
limitation  on  a  rolling  aruiual  average,  phased 
in  by  unit  in  1997. 199a  and  1999,  EPA  should 
also  adopt  the  legal  rationale  described  in  the 
July  30  letter  In  support  of  such  a  final  rule. 

At  the  outset  I  note  that  General  Counsel 
Don  Elliott  recently  responded  to  Messrs. 
Raher  and  Nickel  by  letter  dated  August  2, 
1991  (copy  attached).  Don  Elliott's  letter 
reminded  those  parties  that  EPA  must  at  all 
times  retain  full  discretion  in  deciding  on 
both  the  substantive  content  of  and  legal 
rationale  for  its  final  rulemaking  actions. 
Thus,  although  the  General  Counsel  assured 
Raher  and  Nickel  that  EPA  would  carefully 
consider  their  views,  he  made  it  clear  that 


EPA  could  give  no  assurance  that  those 
views  would  be  adopted.  The  General 
Counsel's  tetter  did  not  address  the  merits  of 
the  Raher/Nickel  letter,  a  subject  that  I  will 
address  below. 

Bnef  Answer 

In  brief,  the  Raher/Nickel  letter  would 
focus  on  the  "reasonable  progress" 
requirement  in  section  ie9A(B)(2)  as  the  basis 
for  EPA's  final  action  on  the  NGS  rulemaking. 
That  general  approach  is  basically  sound  and 
could,  in  my  opinon,  provide  the  core  of  a 
defensible  rationale  in  support  of  the 
prospective  final  rule  in  question.  My  views 
on  this  rulemaking  alternative  are  set  forth  in 
greater  detail  below.  Please  note  that  I  have 
not  yet  discussed  those  views  in  detail  with 
the  General  Counsel.  Once  he  has  reviewed 
them,  however,  this  memorandum  could  form 
part  of  die  basis  for  a  supplemental  notice 
advising  the  public  that  EPA  is  considering 
the  specific  regulatory  option  In  question,  and 
soliciting  comment  on  that  option. 

Discussion 

Section  I8SA(b)(2)  of  the  Clean  Air  Act 
requires  that  visibiUty  implementation  plans 
contain  such  emission  limits,  schedules  of 
compliance  and  other  measures  as  may  be 
necessary  to  make  reasonable  progress 
toward  the  national  visibility  goal.  These 
plan  provisions  include,  as  appropriate, 
BART  (section  169A(b)(2)(A)l.  and  a  long- 
term  strategy  (section  ieeA(b)(2)(Bl).  Thus, 
"reasonable  progress"  Is  the  overarching 
requirement  that  Implementation  plan 
revisions  under  section  189A{b)(2J  must 
address,  while  subparagraphs  (A)  and  (B)  are 
more  specific  expressions  of  rulemaking 
authority  that  are  incorporated  Into  the 
parent  subsection  (b)(Z).  In  crafting  the 
visibility  reasonable  progress  requirementa, 
Congress  did  not  explicitly  address,  and 
apparently  did  not  even  consider,  whether 
there  could  be  greater  visibility  improvement 
at  a  lower  cost  in  furtherance  of  the  national 
goal  through  an  implementation  plan 
provision  that  relied  more  generally  on 
subsection  (b)(2),  rather  than  on  the  specific 
provisions  of  subparagraph  (A)  and/or 
subparagraph  (B).  Where  Congress  has  not 
directly  spoken  to  the  precise  question  at 
issue,  EPA  may  make  a  reasonable 
construction  of  the  statute  that  ts  appropriate 
in  the  context  of  the  particular  program  at 
issue.  Chevron.  U.SA.,  Inc.  v.  Natural 
Resources  Defense  Council  Inc.,  467  U.S.  837. 
S4Z-45  (1984). 

In  the  notice  of  proposed  rulemaking 
published  in  the  Federal  Register  on 
February  8. 1991  (56  Fed.  Reg.  5173).  EPA 
proposed  a  0.30  tbs/MMBtu  emission 
limitatioB  for  NGS,  to  be  determined  on  a  30- 
day  rolling  average  and  to  be  phased  in  by 
unit  in  199S,  1097  and  1999.  EPA  expliciUy 
requested  comment  on  other  control  options 
permitted  under  the  Act  including,  inter  alia. 
the  following  rule  elements  and  specific 
regulatory  alternatives: 

(1)  Emission  limitations,  including  a 
limitation  of  0.10: 

(2)  Averaging  times,  including  an  annual 
averaging  period;  and 

(3)  Implementation  schedules,  including  a 
schedule  that  extended  to  2000.  EPA  also 


solicited  comment  generally  on  regulatory 
issues  raised  by  interested  parties.  In  my 
opinion,  the  specific  rulemaking  alternative 
now  under  consideration  is  within  the  scope 
of  the  February  1991  proposal.  However,  tn 
order  to  insure  full  public  consideration  of 
this  alternative,  I  strongly  recommend  that 
EPA  issue  a  supplemental  notice  providing  a 
further  opportunity  for  public  comment 

As  you  know,  the  staff  of  the  Office  of  Air 
emd  Radiation  has  considered  the  rulemaking 
alternative  consisting  of  a  0.10  Ibs/MMBtu 
emission  limitation,  to  be  determined  on  a 
railing  annual  average  and  phased  in  by  unit 
in  1997, 1998  and  1999,  and  has  reviewed 
supporting  technical  and  cost  information.  I 
understand  that  the  staff  has  concluded  that 
greater  visibility  improvement  at  less  cost 
can  be  achieved  by  this  alternative,  as 
compared  to  the  rule  proposed  in  the 
February  1991  notice,  which  applied  the 
BART  Guidelines  focusing  on  NSPS  levels  of 
control  to  (tie  facts  of  this  case.  I  understand 
that  the  staff  also  referred  to  the  BART 
guidelines  to  provide  the  methodology 
employed  in  developing  the  level  of  sulfur 
dioxide  reductions  in  the  alternative 
presently  under  consideration.  See  sections 
169A(g)  (1)  and  (2). 

Based  on  the  staff  conclusions  regarding 
the  factual  circumstances  of  this  case,  EPA 
could  reasonably  find  that  the  present 
alternative,  with  its  higher  expected  visibility 
Improvement  and  lower  expected  costs  (in 
comparison  to  the  February  1991  proposed 
rule),  best  fulfills  the  overarching  statutory 
requirement  in  section  169A(b)(2)  (which 
incorporates  the  more  specific  provisions  of 
subparagraphs  (A)  and  (B))  that 
implementation  plan  revisions  adapted  under 
section  169A  make  "reasonable  progress" 
toward  the  national  visibility  goal 

Conclusion 

In  sum,  subject  to  any  significant  points 
that  may  be  raised  in  the  reopened  comment 
period.  I  believe  that  under  the  specific 
circumstances  of  this  case  EPA  could  rely  on 
the  provisions  of  section  189A(b)(2)  as  the 
source  of  delegated  rulemaking  authority  for 
the  present  alternative.  The  Agency  has 
weighed  the  relevant  factors  and  could 
appropriately  conclude  that  this  alternative 
reasonably  interprets  and  harmonizes  the 
statutory  provisions  in  a  way  that  best 
furthers  the  overarching  legislative  purpose 
to  achieve  reasonable  progress  toward  the 
national  visibility  goal.  See.  e.g.  Public 
Citizen  v.  Department  of  Justice.  109  S.Ct 
2558,  2566  (1989);  Church  of  the  Holy  Trinity 
V.  United  States.  143  U.S.  457. 458,  (1896);  see 
also  Citizens  to  Save  Spencer  County  *.  EPA. 
eOO  F.2d  844  (D.C  Cir.  1979). 

Finally,  I  note  that  by  promulgating  1 0.10 
Ibs/MMBtu  emission  limitation  which 
requires  installation  of  state-of-the-art  SO, 
scrubber  technology,  the  staff  expects  that  no 
other  federal  implementation  plan  revisions 
requiring  SO,  control  should  be  necessary  at 
NGS  under  section  169A,  I  express  no  view 
on  this  essentially  technical  and  policy 
matter. 
Attachment 
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Attachment  to  Appendix  B 

United  States  Enviranmental  Protection  ' 

Agency 
Washington,  DC  20460 
Office  of  General  Counsel 
August  2. 1991 
Mr.  Patrick  M.  Raher, 
Hogan  *  Hartson  for  Grand  Canyon  Trust 

and  Environmental  Defense  Fund, 
Columbia  Square, 
555  Thirteenth  Street,  NW.^ 
Washington.  DC  20004-1109 
Ktr.  Henry  V.  Nickel, 

Hunton  &  Williams  for  Salt  River  Project. 
2000  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20038 
RE:  Timing  Issues  in  Arizona  Visibility  FIP 

Dear  Mr.  Raher  and  Mr.  Nickel:  This  is  in 
response  to  your  letter  of  July  30, 1991  to  Tom 
Kieman,  Chief  of  Staff  to  Assistant 
Administrator  Bill  Rosenberg. 
.    I  note  with  interest  your  views  on  a 
possible  legal  rationale  for  a  final  rule 
addressing  visibility-related  emission 
limitations  for  Navajo  generating  Station. 
EPA  applauds  your  eflorts  to  find  common 
ground  that  may  lead  to  an  amicable 
conclusion  to  this  important  rulemaking.  The 
Agency  is  giving  your  views  careful 
consideration  as  it  moves  toward  final  action. 
I  want  to  remind  you,  however,  that  of  course 
EPA  at  all  times  retains  complete  and 
unfettered  discretion  over  both  the 
substantive  provisions  of  any  final  regulation 
and  the  legal  rationale  supporting  that  Hnal 
action. 

President  Bush  reiterated  this  important 
principle  in  the  Statement  by  the  president 
accompanying  the  signing  of  the  Negotiated 
Rulemaking  Act  of  19Sa  104  Stat.  4969,  5 
U.S.C.  581  (1990).  A  copy  of  the  Statement  is 
enclosed  for  your  reference.'  The  Statement 
noted  that  under  the  Appointments  Clause  of 
the  Constitution,  Article  II,  Sec.  2,  Cl.  2, 
governmental  authority  may  be  exercised 
only  by  officers  of  the  United  States.  In 
particular,  the  President  emphasized  that 
"Federal  officials  will  retain  their  full 
statutory  and  constitutional  responsibility  to 
make  all  administrative  determinations  on 
regulatory  matters."  Clearly,  this 
responsibility  extends  to  all  material  aspects 
of  a  final  regulation  under  section  ISSA  of  the 
Clean  Air  Act.  Accordingly,  while  we 
appreciate  the  views  you  have  placed  before 
us,  EPA  can  give  no  assurances  nor  negotiate 
any  binding  commitments  that  it  will 
ultimately  adopt  the  regulatory  apfiroach  or 
the  legal  rationale  you  have  recommended. 

Sincerely, 
E.  Donald  Elliott. 

Assistant  Administrator  and  General 

Counsel. 

[PR  Doc  91-19272  Filed  8-12-91;  8:45  amj 
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*  Tha  PrcsideBf  s  ligning  statament  was  pubbthed 
in  the  Weekly  Compilation  of  Preaidential 
Documents  (Vol.  20,  no.  4A.  page  1945}  December  3, 
1990,  and  is  not  reput>U8hed  in  this  Faderai  Register 
document 


FEDERAL  MARITIME  COMMISSrON 
46  CFR  Psrt  586 

[Docket  No.  91-24] 

Actions  To  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  in  the  United 
States/Korea  Trade 

aqency:  Federal  Maritimie  Commission. 

ACTION:  Notice  of  propossd  rulemaking;  . 
extension  of  time  to  comment. 

summary:  The  Federal  Maritime 
Commission,  in  response  to  apparent 
unfavorable  conditions  in  the  foreign 
oceanbome  trade  between  the  United 
States  and  Korea,  has  proposed  the 
imposition  of  fees  on  Korean-flag 
vessels  calling  at  United  States  ports  (56 
FR  26361;  June  7, 1991).  Korean  law  and 
regulations  preclude  U.S.  carriers 
operating  in  the  U.S./Korea  trade  from 
engaging  in  trucking  activities  and 
dijectly  contracting  for  rail  services  in 
Korea.  The  effect  of  the  proposed  nile 
will  be  to  adjust  or  meet  luifavorabie 
conditions  created  by  those  laws  and 
regulations  by  imposing  countervailing 
burdens  on  the  Korean-flag  carriers. 
American  President  Lines,  Ltd.  now 
requests  a  45  day  extension  of  time  for 
filing  comments,  citing  discussions  held 
in  Seoul,  July  6-9, 1991.  between 
delegations  of  the  United  States  and 
Republic  of  Korea  and  uncertainty  over 
the  scope  of  the  understanding  reached 
at  those  discussions.  The  extension  is 
requested  to  provide  time  to  obtain  an 
interpretation  from  appropriate  officials. 
The  Commission  grants  the  request  for  a 
45  day  extension.  Parties  who  have 
already  flled  comments  will  be  allowed 
to  supplement  those  comments  on  or 
before  the  new  due  date. 

DATES:  Comments  due  on  or  before 
September  16, 1991. 

ADDRESSES:  Send  comments  (original 
and  fifteen  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  11(X)  L  Street  N\V., 
Washington,  DC  20573-0001,  (202)  523- 
5725. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Bourgoin,  General  Counsel. 
Federal  Maritime  Commission,  1100  L 
Street  NW.,  Washmgton.  DC  20573-0001. 
(202)  523-6740. 

By  the  Commission. 
Joseph  C  Polking; 
Secretary. 

[FR  Doc.  91-19178  Filed  8-12-91;  6:46  amJ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part,25 

[Gen.  Docket  Na  S4-1234) 

MoMle-Satellite  Service 

AGENCY:  Federal  Communications     - 

Commission. 

action:  Tentative  decision. 

summary:  The  Commission  has  issued  a 
Tentative  Decision  reconsidering 
several  decisions  related  to  the  licensing 
of  a  domestic  mobile  satellite  service 
(MSS)  provider  in  the  1545-1559  MHz 
and  1646.5-1660.5  MHz  frequency  bands. 
This  action  is  promptly  by  the  decision 
of  the  Coiul  of  Appeals  for  the  District 
of  Columbia,  which  remanded  of  the 
Commission  for  further  consideration 
two  aspects  of  its  decisions.  (See 
Aerdnautical  Radio,  Inc.  v.  FCC,  No.  88- 
1009,  slip  op.  (March  19, 1991).)  This 
.Tentative  Decision  concludes  that  the 
Commission  possesses  statutory 
authority  to  adopt  a  rule  to  require  that 
the  MSS  licensee  shall  be  a  consortium 
comprised  of  qualified  applicants. 
Further,  the  Commission  tentatively 
concludes  that  a  consortium 
requirement  is  a  reasonable  exercise  of 
the  Commission's  rulemaking  authority 
and  compelling  factors  unique  to  this 
proceeding  require  that  a  consortium 
approach,  rather  than  comparative 
hearings,  be  adopted.  Additionally,  the 
decision  tentatively  concludes  that  the 
financial  requirements  previously 
imposed  for  participation  in  the 
consortium  should  be  modified  and  the 
three  entities  whose  applications  were 
reinstated  by  the  court  should  be 
provided  an  opportunity  to  join  the 
consortium  at  this  time. 
DATES:  Comments  may  be  filed  on  or 
before  September  4. 1991.  Reply 
Comments  may  be  filed  on  or  before 
September  23. 1991. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Fern  Jarmulnek,  Satellite  Radio  Branch. 
Common  Carrier  Bureau  (202)  634-1624, 
or  Kathleen  Abemathy,  Office  of 
General  Counsel  (202)  632-7020. 
SUPPLEMENTARY  INFORMATION:  This  IS  8 

summary  of  the  Commission's  Tentative 
Decision  regarding  the  Court  of  Appeals 
remand  in  die  mobile-satellite  service 
proceeding,  adopted  July  30, 1991  and 
released  August  2, 1991. 

The  full  text  of  this  Commission       .? 
decision  is  available  for  inspection  and 
copying  during  the  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 


230),  t919M  Street  NW;.  Wat 
DC  and  in  the  Domestic  Fadli 
Reference  Hoom.  room  6220.  2 
Street  NW^  Washington.  DC. 
complete  text  of  this  decision 
be  purchased  from  the  Comm: 
copy  conttactors,  Downtown 
Center  (202)  462-1422. 2l8t  Sti 
Washington.  DC  2003&  ; : 

Summary  of  Tentative  Ded«ti 

1.  The  Commission  has  issu 
Tentative  Decision  reconsidei 
several  orders  related  to  the  1 

.  a  domestic  piobile  satellite  se 
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and  1646.5-1660.6  MHz  frequc 
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Commission  for  further  consit 
two  aspects  of  the  orders  real 
licensing  of  a  domestic  mobih 
service  provider.  See  Aeronai 
Radio,  Ina  v.  FCC,  No.  BB-IOC 
(March  19, 1991).  First  the  coi 
the  manner  in  which  the  Com 
imposed  the  requirement  that 
demonstrate  their  financial 
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contribution  to  be  arbitrary  ai 
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the  Commission's  consortium 
holding  that  the  Commission  I 
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decision  to  forego  comparativ 
on  the  competing  applicatiom 
also  reversed  the  dismissal  ol 
applications  submitted  by  GU 
Mobile  Satellite,  Inc.,  Globeu 
and  Mobile  Satellite  Service, 
(MSSI). 

2.  The  Comnru'ssion  conclud 
possesses  statutory  authority 
rule  that  requires  that  the  MS 
shall  be  a  consortium  compri: 
qualified  applicants.  Further, 
Commission  tentatively  concl 
consortium  requirement  is  a  r 
exercise  of  the  Commission's 
rulemaking  authority  and  con 
factors  unique  to  this  proceed 
that  a  mandatory  consortiiun 
rather  than  comparative  hear 
adopted.  Additionally,  the  fin 
requirements  previously  impc 
participation  in  the  consortiui 
be  modified  and  the  three  ent 
applicaliotis  were  reinstated  1 

.  court  should  be  provided  an  c 
to  join  the  consortium  at  this  ' 

Legal  Authority 

3.  The  Communications  Ad 
specifically  reference  compar 
hearings  as  a  meaiis  of  select 
licensee.  Rather  it  provides  th 
ComnRission  may  not  deny  an 
application  without  affording 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart25 

[Gen.  Oodtet  N<x  84-1234] 

Mobile-Satellite  Service 

agency:  Federal  Communications     -' 

Commission. 

action:  Tentative  decision. 

summary:  The  Commission  has  issued  a 
Tentative  Decision  reconsidering 
several  decisions  related  to  the  Hcensing 
of  a  domestic  mobile  satellite  service 
(MBS)  provider  in  the  1545-1559  MHz 
and  1646.5-1660.5  MHz  frequency  bands. 
This  action  is  promptly  by  the  decision 
of  the  Coiul  of  Appeals  for  the  District 
of  Columbia,  which  remanded  of  the 
Commission  for  further  consideration 
two  aspects  of  its  decisions.  (See 
Aerdnautical  Radio,  Inc.  v.  FCC,  No.  88- 
1009.  slip  op.  (March  19, 1991).)  This 
Tentative  Decision  concludes  that  the 
Commission  possesses  statutory 
authority  to  adopt  a  rule  to  require  that 
the  MSS  licensee  shall  be  a  consortium 
comprised  of  qualified  applicants. 
Further,  the  Commission  tentatively 
concludes  that  a  consortium 
requirement  is  a  reasonable  exercise  of 
the  Commission's  rulemaking  authority 
and  compelling  factors  unique  to  this 
proceeding  require  that  a  consortium 
approach,  rather  than  comparative 
hearings,  be  adopted.  Additionally,  the 
decision  tentatively  concludes  that  the 
financial  requirements  previously 
imposed  for  participation  in  the 
consortium  should  be  modified  and  the 
three  entities  whose  applications  were 
reinstated  by  the  court  should  be 
provided  an  opportunity  to  join  the 
consortium  at  this  time. 
DATES:  Comments  may  be  filed  on  or 
before  September  4. 1991.  Reply 
Comments  may  be  filed  on  or  before 
September  23, 1991. 

ADDRESSES:  Federal  Conmiunications  ' 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Fern  Jarmulnek,  Satellite  Radio  Branch. 
Common  Carrier  Bureau  (202)  634-1624, 
or  Kathleen  Abemathy,  Office  of 
General  Counsel  (202)  632-7020. 
SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  Commission's  Tentative 
Decision  regarding  the  Court  of  Appeals 
remand  in  Ae  mobile-satellite  service 
pro.ceeding,  adopted  July  30, 1991  and 
released  August  2, 1991. 

The  full  text  of  this  Commission        :< 
decision  is  available  for  inspection  and 
copying  during  the  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 


230),  1919  MStie6tNW;.Vra8MQgtOn. 
DC  and  in  the  Domestic  Padlflies  Public 
Reference  ^oom.  room  6220. 202S  M  ^    . 
Street  NW^  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  conttactors,  Downtown  Copy 
Center  (202)  452-1422. 2l8t  Street.  NW.. 
Washington.  DC  2003a 

Summary  of  Tentative  Dedsiaa      ' 

1.  The  Commission  has  issued  a 
Tentative  Decision  reconsidering 
several  orders  related  to  the  licensing  of 
a  domestic  (nobile  satellite  service 
(MSS)  provider  in  the  1545-1559  MHs 
and  1646.5-1660.5  MHz  frequency  band*. 
This  action  is  prompted  by  the  decision 
of  the  Court  of  Appeals  for  the  District 
of  Columbia,  which  remanded  to  the 
Conunission  for  further  consideration 
two  aspects  of  the  orders  reating  to  the 
licensing  of  a  domestic  mobile-satellite 
service  provider.  See  Aeronautical 
Radio.  Inc.  v.  FCC,  No.  88-1009.  slip  op. 
(March  19, 1991).  First,  the  court  found 
the  manner  in  which  the  Commission 
imposed  the  requirement  that  applicants 
demonstrate  their  financial 
qualifications  through  a  cash 
contribution  to  be  arbitrary  and 
capricious.  Second,  the  court  vacated 
the  Commission's  consortium  rules, 
holding  that  the  Commission  had  not 
provided  adequate  justification  for  its 
decision  to  forego  comparative  hearings 
on  the  competing  applications.  The  court 
also  reversed  the  dismissal  of  the 
applications  submitted  by  Global  Land 
Mobile  Satellite.  Inc..  Globesat  Express 
end  Mobile  Satellite  Service,  Inc. 
(MSSI). 

2.  The  Commission  concludes  that  it 
possesses  statutory  authority  to  adopt  a 
rule  that  requires  that  the  MSS  licensee 
shall  be  a  consortium  comprised  of 
qualified  applicants.  Further,  the 
Commission  tentatively  concludes  that  a 
consortium  reqxdrement  is  a  reasonable 
exercise  of  the  Commission's 
rulemaking  authority  and  compelling 
factors  unique  to  this  proceeding  require 
that  a  mandatory  consortium  approach, 
rather  than  comparative  hearings,  be 
adopted.  Additionally,  the  financial 
requirements  previously  imposed  for 
participation  in  the  consortium  should 
be  modified  and  the  three  entities  whose 
applications  were  reinstated  by  the 
court  should  be  provided  an  opportunity 
to  join  the  consortium  at  this  time. 

Legal  Autbority 

3.  The  Communications  Act  does  not 
specifically  reference  comparative 
hearings  as  a  means  of  selecting  a 
licensee.  Rather  it  provides  that  the 
Comnnission  may  not  deny  an 
application  without  affording  an 


opportunity  Ear  lieafing.'47'U.S.C  309(e). 
Tlie  concept  of  the  statutory  entitlement 
for  comparative  hearings  stems  from  (he 
Supreme's  Court  dedson  in  Ashbacker 
Radio  Corp.  v.  FCC.  328  U.S.  327  (1945). 
In  Ashbacker,  the  Court  determined  that 
where  two  bona  fide  applications  are 
mutually  exclusive,  the  grant  of  one 
without  a  hearing  to  both  deprives  the 
bser  of  the  right  to  a  hearing  set  forth  in 
secdon  309.  However,  there  are  well- 
established  exceptions  to  the 
entitlement  in  Ashbacker.  In  US.  v. 
Storer  Broadcasting  Co.,  351  U.S.  192 
(1938).  the  Supreme  Court  clarified  that 
the  opportunity  for  hearing  afforded  in 
section  309  doesnot  wtthdraw  from  Uie 
Commission  its  rulemaking  authority. 
Thus,  the  Storer  decision  establishes 
that  the  Commission  need  not  hold  «  fidl 
adjudicatory  hearing  prior  to  denial  of 
an  application  that  is  inconsistent  with 
rules  enacted  under  the  broad  public 
interest  standard.  Additionally,  as  noted 
in  a  recent  court  of  appeals  decision,  the 
Ashbacker  Court  also  implied  that  die 
Commission  could,  without  a  hearing, 
grant  one  of  two  competing  applications 
for  permanent  license  "if  it  found  that 
public  interest  demanded  such  oi^ency." 
La  Star  Cellular  Telephone  Co.  v.  FCC. 
899  FJ5d  1233, 1235  (DC  Cir.  1990),  citing 
Ashbacker.  328  U.S.  at  333. 

4.  Section  303  of  the  Act  provides  diat 
the  Commission  shall  perform  its 
rulemaking  functions  "as  public 
convenience,  interest,  or  necessity 
requires,"  and  may  "make  such 
regulations  not  inconsistent  with  law" 
as  necesseuy  to  carry  out  the  provisions 
of  the  Act  47  U.S.C.  303,  303(f).  303(r).  In 
this  Instance,  the  Commission  exercised 
its  rulemaking  authority  when  it 
determined  in  the  MSS  proceeding,  after 
notice  and  full  opportunity  for  public 
comment  that  the  public  interest  would 
best  be  served  by  licensing  a  consortium 
of  all  qualified,  willing  MSS  applicants 
rather  than  selecting  one  applicant  as  a 
licensee  from  among  the  twelve 
individual  applicants  by  comparative 
hearing  or  lottery.  This  procedure 
appears  fully  consistent  with  the  Storer 
decision  and  thus  appears  to  satisfy   .-  .', 
established  legal  requirements  for 
denying  any  MSS  applications  that  do 
not  meet  the  consortium  requiiement 
The  rule  itself  obviates  the  need  to  hold 
full  section  309(e)  hearings,  comparative 
or  otherwise. 

5.  The  Commission  determined  that 
under  section  303's  broad  public  interest 
standard  it  was  authorized  to  adopt  a 
consortium  licenshtg  rule,  rather  than 
comparative  hearings  or  a  lottery.  Citing 
its  historical  process  of  Licensing  other 
domestic  satellite  services  and  the 
circumstances  unique  to  authorizing 


MSS,  the  CooimtssiTm  Condoded  that    • 
the  consortium  rule  was  a  pennissible  - 
and  reasonable  exercise  of  tts 
rulemaking  authority.  '        • '-■^     '' 

PuhUc  Interest  Coosideratioos 

6.  The  Commission  set  forth 
compelling  public  interest  reasons  for 
promptly  authorizing  an  MSS  licensee 
without  the  necessity  of  further  time 
consuming  administrative  proceedings. 
International  considerations  render  it 
very  unlikely  that  a  domestic  mobile- 
satellite  service  would  be  Implemented 
in  the  upper  L-band  unless  the 
Commission  is  prepared  to  go  forwafd 
with  an  authorizing  in  the  very  near 
future.  In  order  to  ensure  sufficient 
spectrum  for  a  domestic  MSS  system,-'  " 
the  United  States  must  saccessfiill^    • 
complete  the  ongoing  international 
frequency  assignments  and  coordination 
process.  Effective  United  States 
partidpation  in  this  coordination 
process  is  not  possible  without  the 
active  assistance  and  presence  of  a  U.S. 
authorized  licensee  at  coordination 
meetings.  If  the  United  States  does  not 
continue  its  partidpation.  assisted  by  a 
licensee,  the  United  States  would,  in  all 
likelihood.  t>e  prevented  from  obtaining 
sufficient  spectrum  after  other  countries 
pursuing  the  coordination  of  their  own 
systems  continue  the  ooordination 
process  without  the  United  States. 

Reinstated  Applicants 

7.  Having  tentatively  cooduded  that 
adoption  of  a  mandatory  consortium 
rule  is  in  the  public  interest  the 
Commission  next  considers  entry 
criteria.  The  court  vacated  the  cash 
contribution  requirement  set  forth  in  the 
Second  Report  and  Order.  2  FCC  Red 
485  (1987).  and  reinstated  the  three 
applications  dismissed  for  failure  to 
meet  this  requirement  With  regard  to 
the  $5  million  finandal  eligibility 
standard  resources  for  the  venture  to  get 
underway  and  an  adequate 
capitalization  base  for  attracting 
additional  financing.  These  goals  have 
been  met  Therefore,  the  Commission 

;.teatatively  concludes  that  no  minimum 
contribution  will  be  required  of  the 
reinstated  applicants  as  a  condition  of 
participation  in  the  consortium.  Rather, 
each  applicant  will  have  60  days  from 
the  release  of  the  Final  Decision  in  the 
proceeding  to  provide  AMSC  with  an 
unconditional  letter  of  credit 
performance  bond  or  cash  in  the  amount 
it  wishes  to  invest  AMSC  will  be 
required  to  either  modify  Its 
Stockholders  Agreement  or  to  authorize 
an  additional  subscription  offer  to 
acconunodate  these  additional 
contributions  within  60  days  of  the  date 
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by  which  the  intended  contributions 
must  be  committed.  The  applicants  will 
then  have  80  days  to  covert  their  funds 
into  investment  shares.  Each  of  the  three 
reinstated  applications  will  be 
conditioned  upon  each  party 
individually  providing  the  Commission 
with  certification  of  its  completed  stock 
purchase.  AMSC  must  certify  within  10 
days  after  the  date  on  which  the  stock 
purchase  is  made  that  each  of  the  new 
members  have  made  an  initial 
investment  The  ownership  share  of 
each  of  the  participating  members  is  to 
be  proportional  to  its  contribution. 

Qmclusion 

13.  By  this  Tentative  Decision,  the 
Commission  seeks  to  resolve  the 
licensing  issues  that  have  been 
remanded  to  it  in  a  manner  that  will 
best  ensure  the  implementation  of  a  U.S. 
domestic  MSS  system  in  the  upper  L- 
band.  The  Commission  has  fully 
considered  the  alternative  of  holding 
comparative  hearings,  but  has 
concluded  that  the  exigencies  of  the 
international  coordination  process 
require  that  it  proceed  immediately  with 
a  domestic  licensee.  If  any  other  course 
is  pursued,  the  United  States  will  likely 
be  unable  to  secure  enough  spectrum  in 
the  upper  L-band  to  support  a  viable 
domestic  system. 

14.  Pursuant  to  the  procedures  set  out 
in  §  1.415  of  the  Commission's  rules,  47 
CFR  1.415,  interested  parties  may  ^e 
comments  on  this  Tentative  Decision  on 
or  before  September  4, 1991  and  reply 
comments  on  or  before  September  23, 
1991.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding.  In  reaching  its  decision,  the 
Commission  may  take  into 
consideration  information  and  ideas  not 


contained  in  the  comments,  provided 
that  such  information  is  placed  in  the 
public  file,  and  provided  that  the  fact  of 
the  Commission's  reliance  is  noted  in 
the  Final  Decision  to  follow. 

15.  In  accordance  with  the  provisions 
of  §  1.419  of  the  Commission's  rales,  47 
CFR  1.419,  formal  participants  shall  file 
an  original  and  five  copies  of  their 
comments  and  other  materials. 
Participants  wishing  each  Commissioner 
to  have  a  personal  copy  of  their 
comments  should  file  an  original  and  ten 
copies.  Members  of  the  general  public 
who  wish  to  express  their  interest  by 
participating  informally  may  do  so  by 
submitting  one  copy.  All  comments  are 
given  the  same  consideration,  regardless 
of  the  number  of  copies  submitted. 
Comments  and  reply  comments  should 
be  sent  to:  Office  of  the  Secretary, 
Federal  CommunicaUons  Commission, 
Washington,  DC  20554.  AH  documents 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
Domestic  Facilities  Division  Public 
Reference  Room,  room  6220,  2025  M 
Street  NW.,  Washington,  DC  For 
general  information  on  how  to  file 
comments,  please  contact  the  FCC 
Consiuner  Assistance  and  Information 
Division  at  (202)  632-7000. 

16.  For  purposes  of  this  non-restricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  tentative  decision  until  the 
time  a  public  notice  is  issued  stating 
that  a  substantive  disposition  of  the 
matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  Is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 


(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments] 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  whidi 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
the  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation  on  the  day  of  oral 
presentation.  That  written  summary 
must  be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  take  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally  47  CFR  1.1231.* 

Ordering  Clauses 

17.  Accordingly,  pursuant  to  sections 
4(i),  4(j).  214(c),  303(r),  and  309  of  the 
Commimications  Act  of  1934.  as 
amended,  47  U.S.C.  4(i),  4(j),  214(c). 
303  (r)  and  309,  we  hereby  give  notice 
that  the  policies  set  forth  in  this 
document  are  adopted  as  a  Tentative 
Decision. 

Federal  Communicatioiu  CommisBioa 

Donna  R.  Searcy, 

Secretary. 

[PR  Doc.  91-19366  Filed  S-12-91;  8^45  am] 
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'  Any  comtnunicatiani  regaidiin  ipecific  panding 
applicutioiu  or  the  grant  of  temporary  authority 
authorized  herein  are  subject  to  the  ex  parte  r\tlea 
for  reitricted  ptocMdlngt.  Se«  47  CFR  1.1208. 
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DEPARTMENT  OF  AGRICULTI 
Cooperative  State  Research ! 
Committee  of  Nine;  Meeting 

In  accordance  with  the  Fedei 
Advisory  Committee  Act  of  Oc 
1972,  (Pub.  L  92-463,  86  Stat  77 
the  Cooperative  State  Researd 
announces  the  following  meetii 

Name:  Committee  of  Nine. 

Dates:  September  11-13. 1991 

Time:  8:30  ajn.-5  p.m.. 

Place:  Cornell  University.  Ro 
HeU  Conference  Room  170,  Itht 

Type  of  Meeting:  Open  to  the 
Persons  may  participate  in  the 
as  time  and  space  permit. 

Comments:  The  public  may  C 
wiitten  comments  before  or  aft 
meeting  with  the  contact  persoi 
below. 

Purpose:  To  evaluate  and  rec 
proposals  for  cooperative  rese{ 
problems  that  concern  agriculti 
or  more  States,  and  to  make 
recommendations  for  allocatioi 
re{:ional  research  funds  approp 
Congress  under  the  Hatch  Act  \ 
research  at  the  State  Agricultui 
Experiment  Stations. 

Contact  Person  for  Agenda  a 
Information:  Dr.  Edward  M.  Wi 
Executive  Secretary,  U.S.  Depa 
Agriculture.  Cooperative  State 
Service,  room  328,  Aerospace  E 
Washington,  DC  20250,  Telepht 
401-6040. 

Done  at  Washington,  DC  this  2ru. 
August  1991. 

Joiui  Patrick  Jordan, 

Administrator,  Cooperative  State  F 
Service. 

[FR  Doc.  91-19210  Filed  8-12-91;  8> 
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(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments] 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  whidi 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
the  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  pubhc  file. 
Any  person  who  makes  an  oral 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation  on  the  day  of  oral 
presentation.  That  written  summary 
must  be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  take  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally  47  CFR  1.1231.' 

Ordering  Clauses 

17.  Accordingly,  pursuant  to  sections 
4(i).  4(j).  214(c),  303(r),  and  309  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  4(i).  4(j),  214(c), 
303  (r)  and  309,  we  hereby  give  notice 
that  the  policies  set  forth  in  this 
document  are  adopted  as  a  Tentative 
Decision. 

Federal  Communications  Ccmuniuioa 

Donna  R.  Searcy, 

Secretary. 

(PR  Doc.  91-19366  Filed  S-12-01;  8^45  am) 
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'  Any  communicatian*  regaidiin  specific  panding 
applies tioiu  or  the  grant  of  temporary  authority 
authorized  herein  are  subject  to  the  ex  parte  rule* 
for  restricted  procaedingt.  Sm  47  CFR  1.1208. 
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contains  documents  other  1i\an  rules  or 
proposed  rules  that  are  appHcable  to  the 
public.  Notices  o(  hearmgs  and 
investigations,  committee  meetngs,  igencf 
decisions  and  oiiings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeahng  In  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 
Cooperative  State  Research  Service 
Committee  of  Nine;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972,  (Pub.  L  92-463.  86  Stat.  770-776), 
the  Cooperative  State  Research  Service 
announces  the  following  meeting: 

Name:  Committee  of  Nine. 

Dates:  September  11-13, 1991. 

Time:  8:30  ajn.-5  p.m.. 

Place:  Cornell  University.  Roberts 
Hell  Conference  Room  170,  Ithaca,  NY. 

Type  of  Meeting:  Open  to  the  publia 
Persons  may  participate  In  the  meeting 
as  time  and  space  permit. 

Comments:  The  public  may  file 
wiitten  comments  before  or  after  the 
meeting  with  the  contact  person  Usted 
below. 

Purpose:  To  evaluate  and  reconunend 
proposals  for  cooperative  research  on 
problems  that  concern  agriculture  in  two 
or  more  States,  and  to  make 
recommendations  for  allocation  of 
regional  research  funds  appropriated  by 
Congress  tmder  the  Hatch  Act  for 
research  at  the  State  Agriculture 
Experiment  Stations. 

Contact  Person  for  Agenda  and  More 
Information:  Dr.  Edward  M.  Wilson, 
Executive  Secretary,  U.S.  Department  of 
Agricultiu«,  Cooperative  State  Research 
Service,  room  328,  Aerospace  Building, 
Washington,  DC  20250,  Telephone:  202- 
401-6040. 

Done  at  Washington,  DC  this  2nd  day  of 
August  1991. 

John  Patrick  |ordan. 

Administrator,  Cooperative  State  Research 
Service. 

(FR  Doc.  91-19210  Filed  8-12-91;  8:45  am] 
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Forest  Service 

Beartooth  Mountains  01  and  Qas 
Leasing  EIS 

AOENCV:  Forest  Service,  USDA. 
ACTION:  Extension  of  scoping  comment 
date. 

Due  to  a  variety  of  reasons  numerous 
parties  have  requested  that  the  public 
scoping  comment  for  the  Beartooth 
Mountains  Oil  and  Cas  Leasing  EIS  be 
extended.  Therefore,  in  response  to 
these  requests,  I  have  extended  the 
scoping  period  to  September  30, 1991. 

The  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS), 
published  in  the  Federal  Register  of  June 
27. 1991,  (56  FR  29458)  is  hereby 
amended. 

FOR  FURTHCR  INFORMATMM  CONTACT 
David  Hatfield,  Interdisciplinary  Team 
Leader,  Custer  National  Forest. 
Beartooth  Ranger  District,  RL  2,  Box 
3420,  Red  Lodge,  Montana  59068,  (406) 
446-2103. 

John  W.  Muimna, 

Regional  Forester. 

(FR  Doc.  91-19182  Filed  8-12-61;  &-45  am] 

MUJNQ  COOC  MIO-lt-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  ttie 
Office  of  Managemertt  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1992  Census  of  Wholesale 
Trade. 

Form  NumberfsJ:  Various. 

Agency  Approval  Number  None. 

Type  of  Request-  New  collection. 

Burden:  659.100  hours. 

Number  of  Respondents:  520,000. 

Avg  Hours  Per  Response:  One  hour 
and  fifteen  minutes. 

Needs  and  Uses:  The  Census  Bureau 
will  conduct  the  census  of  wholesale 
trade  as  part  of  the  1992  Economic 
Censuses.  The  economic  censuses  are 
the  primary  source  of  facta  about  the 
structure  and  functioning  of  the  Nation's 
economy.  They  provide  essential 
information  for  government,  business, 
and  the  public.  In  particular,  census 


results  serve  as  part  of  the  framework 
for  the  national  accotmts;  furnish 
sampling  frames  and  benchmarks  for 
economic  surveys;  and  provide  detailed, 
comprehensive  hiformation  for  use  in 
policy  making,  planning,  and  program 
administration.The  1992  Census  of 
Wholesale  Trade  will  use  a  mail 
canvass,  supplemented  by  data  from 
Federal  administrative  records,  to 
measure  the  economic  activity  of 
approximately  one-half  million  business 
establishments  classified  in  Standard 
Industrial  Classification  Division  F.  This 
sector  is  comprised  mainly  of 
establishments  engaged  in  selling 
merchandise  to  retailers;  to  industrial, 
conunercial  institutional,  farm,  or 
professional  business  users;  to 
construction  contractors:  or  to  other 
wholesalers. 

Affected  Public:  Businesses  or  other 
foi^profit  organizations,  Small 
businesses  or  organizations.  Non-profit 
institutions.  State  or  local  governments. 

Frequency:  Every  five  years. 

Respondent 's  Obligation:  Mandatory. 

0MB  Desk  Officer  Marshall  Mills, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  S312. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  8, 1991. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[FR  Doc  91-19232  FUed  8-12-91;  8:45  am] 
■NjjNO  COM  s(ie-ar-r 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  National  Oceanic  and 

Atinospheric  Administration 


38408 


Federal  Register  /  Vol.  56.  No.  156  /  Tuesday,  August  13,  1991  /  Notices 


Title:  Marine  Mammals:  General 
Incidental  Take  Permits.  Small  Take 
Exemptions,  and  Certificates  of 
Inclusion 
Form  Number  None;  OMB— 0646-0063 
Type  of  Request  Revision  of  a  currently 

approved  collection 
Burden:  25  respondents;  25  reporting 
hours;  average  hours  per  response — 1 
hour. 
Needs  and  Uses:  The  only  valid  general 
permit  issued  to  the  American 
Tunaboat  Association,  has  less  than 
ten  certiGcates  of  inclusion  active 
under  it.  Although  no  other  general 
permit  applications  are  expected,  the 
information  collection  is  required  to 
accommodate  it  and  any  additional 
requests  for  permits  or  certificates  of 
indusion. 
Affected  Public:  Businesses  or  other  for 
profit  small  businesses  or 
organizations. 
Frequency:  Annual,  tri-annual. 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer  Ronald  Minsk.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Ronald  Minsk.  OMB  Desk  Officer,  room 
3208  New  Executive  Office  Building, 
Washington.  DC  20503. 

bated:  August  7. 1991. 

Edward  Michals. 

Department  Clearance  Officer,  Office  of 
Management  and  Organization. 

[FR  Doc.  91-19168  Filed  8-1Z-81;  8:45  amj 

BRXMO  CODE  1610-CW-« 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (QMS) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provision  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  National  institute  of 
Standards  and  Technology. 

Title:  Advanced  Technology  Program. 

Form  Number  NIST-1262  &  1283, 
OMB#  0693-0009. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

Burden:  500  respondents:  20,000 
reporting  hours.  Average  40  hours. 


Needs  and  Uses:  The  National 
Institute  of  Standards  and  Technology 
has  established  and  the  Advanced 
Technology  Program  (ATP)  to  accelerate 
the  commercialization  of  technological 
iimovations  and  refinement  of 
manufacturing  technologies  by  U.S. 
businesses.  The  information  requested  is 
necessary  to  assure  a  fair  and  equitable 
process  to  evaluate  and  fund  proposals 
submitted  to  the  program. 

Affected  Public:  businesses.  Federal 
agencies,  small  businesses,  non-profit 
institutions,  and  state  or  local 
governments. 

Frequency:  One-time  response. 

Respondent's  Obligation:  Required  for 
Benefits. 

OMB  Desk  Officer  Maya  A 
Bernstein.  (202)  395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maya  A  Bernstein,  OMB  Desk  Officer, 
room  3235,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  August  8, 1991. 
Edward  Michals. 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  91-19233  Filed  8-12-91;  8:45  am] 
BHXmO  COOC  3$1»-1>4I 


International  Trade  Administration 

[A-122-601] 

Amendment  of  Notice  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  of  Brass  Sheet 
and  Strip  From  Canada  To  Announce 
an  intent  To  Revoke,  in  Part  the 
Antidumptaig  Order 

agency:  Import  Administration. 
Intematioqal  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  August  13, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Erik  Warga,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-8922, 


Preliminary  Detenninatioo  To  Revoke, 
in  Part,  the  Antidumping  Order 

Background 

On  January  30, 1990,  Ratcliffs/Sevem 
Limited  (Ratcliffs)  requested  revocatio" 
in  part  of  the  antidumping  order  on 
brass  sheet  and  strip  from  Canada. 

On  July  1, 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  29938)  the 
preliminary  results  of  the  antidumping 
duty  review  for  the  period  January  1 
through  December  31, 1989.  The 
preliminary  results  indicated  the 
existence  of  a  de  minimis  margin  of 
sales  at  less  than  fair  value  for  the 
manufacturer/exporter  Ratcliffs.  This 
was  the  third  consecutive  administrative 
review  in  which  the  margin  for  Ratcliffs 
was  de  minimis  or  zero. 

On  the  basis  of  Ratcliffs'  having  sold 
merchandise  covered  by  the 
antidumping  order  at  not  less  than 
foreign  market  value  for  a  period  of  at  ■ 
least  three  consecutive  years  and 
because  there  is  no  information 
indicating  that  Ratcliffs  is  likely  to  sell 
the  merchandise  at  less  than  fair  value 
in  the  future,  the  Department  has  made 
a  preliminary  determination  that  there  is 
a  reasonable  basis  to  believe  that  the 
requirements  of  19  CFR  353.25  have 
been  met  for  revocation  of  the  order 
with  respect  to  Ratcliffs. 

Interested  parties  are  invited  to 
submit  written  comments  on  the 
Department's  intent  to  revoke  the 
antidumping  order  with  respect  to 
Ratcliffs.  Any  such  comments  must  be 
submitted  in  at  least  ten  copies  to  the 
Assistant  Secretary  for  Import 
Administration,  room  B099;  14th  Street  & 
Constitution  Avenue  NW.;  Washington. 
DC  20230.  Comments  must  be  filed  no 
later  than  August  23, 1991. 

This  notice  is  in  accordance  with 
section  751  of  the  Tariff  Act  (19  U.S.C. 
1675)  and  19  CFR  353.25. 

Dated:  August  7, 1991. 
Eric  L  Garfinkel, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-19234  Filed  a-12-91;  8:46  am| 

BILUNQ  OOOE  SSIO-OS-H 


[A-122-S06] 

Final  Results  of  Antidumping  Duty 
Administrative  Reviews  Oil  Country 
TutMilar  Goods  From  Canada 


agency:  Inemational  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  firial  results 
antidumping  duty  administrat 
reviews. 

summary:  On  December  26;  l! 
May  10, 1991,  the  Department 
Commerce  ("the  Department" 
published  in  the  Federal  Regit 
53026  and  56  FR  21659,  respec 
preliminary  results  of  its  admi 
reviews  of  the  antidumping  di 
on  oil  country  tubular  goods  (' 
from  Canada  (51  FR  21782  (Jul 
1986)).  One  review  covers  Chi 
Pipe  Ltd.  ("Christlanson"),  an 
of  this  merchandise  to  the  Uni 
and  the  period  June  1, 1988  thi 

31. 1989.  The  other  review  cov 
Christiansen  and  Prudential  S 
("Prudential"),  a  producer  and 
of  this  merchandise  to  the  Uni 
and  the  period  June  1, 1989  thi 

31. 1990.  We  preliminarily  fouj 
dumping  margins  in  both  revic 

We  gave  interested  parties  i 
opportunity  to  comment  on  th( 
preliminary  results.  We  held  a 
on  February  8, 1991  for  Christi 
the  period  June  1, 1988  througl 
1989.  No  hearing  was  held  for 
June  1, 1989  through  May  31, 1 
on  the  analysis  of  the  commer 
received,  we  have  changed  th( 
from  those  presented  In  our  pt 
results. 

EFFECTIVE  DATE:  August  13, 19 
FOR  FURTHER  INFORMATION  CO 
Joseph  B.  Kaesshaefer,  Jr.  or  R 
Office  of  Agreements  Complia 
Import  Administration.  Intemi 
Trade  Administration.  U.S.  De 
of  Commerce.  Washington.  DC 
telephone:  (202)  377-3793. 
SUPPLEMENTARY  INFORMATION 

Background 

On  December  26. 1990  and  N 
1991,  the  Department  publishe 
Federal  Register  (55  FR  53026  | 
26, 1990)  and  56  FR  21659  (Maj 
the  preliminary  results  of  its 
administrative  reviews  of  the 
antidumping  duty  order  on  OC 
Canada  (51  FR  21782  (June  16, 
The  Department  has  now  com; 
administrative  reviews  in  acct 
with  section  751  of  the  Tariff  / 
193a  a  amended  ("the  Act"). 

Scope  of  Review 

Imports  covered  by  these  re' 
shipments  of  OCTG  from  Canj 
includes  American  Petroleum  1 
("APr')-specification  OCTG  ai 
other  pipe  with  the  following 
characteristics  except  entries  ^ 
Department  determined  throug 


JMI 


)  /  Tuesday,  August  13.  1991  /  Notices 


Federal  Regfater  /  Vol.  56.  No.  158  /  Tuesday,  August  13,  1991  /  Notices 


38409 


t:  The  National 
irds  and  Technology 
id  the  Advanced 
am  (ATP)  to  accelerate 
ition  of  technological 
efinement  of 
hnologies  by  U.S. 
iformation  requested  is 
re  a  fair  and  equitable 
te  and  fund  proposals 
irogram. 

,-  businesses,  Federal 
isinesaes,  non-profit 
tate  or  local 

!-time  response. 
bligation:  Required  for 

cen  Maya  A 
15-3785. 

)0ve  information 
il  can  be  obtained  by 
DOC  Qearance 
fichals.  (202)  377-32n. 
mmerce,  room  5312. 
tion  Avenue  NW., 
:0230. 
nts  and 

for  the  proposed 
ition  should  be  sent  to 
1,  OMB  Desk  Officer, 
xecutive  Office 
[ton.  DC  20503. 

991. 

once  Officer,  Office  of 

•ganization. 

iled  S-12-91: 8:45  am] 


de  Administration 


otice  of  Pretiminary 
imping  Duty 
eview  of  BraM  Sheet 
anada  To  Announce 
ike,  in  Part,  the 
er 

dministration. 
le  Administration. 

August  13, 1991. 

INMATIGN  contact: 

e  of  Antidumping 
port  Administration, 
ie  Administration,  U.S. 
mmerce,  14th  Street 
\venue  NW., 
»230;  telephone;  (202) 


Preliminary  Determinadon  To  Revoke, 
in  Part,  the  Antidumping  Order 

Background 

On  January  30, 1990,  Ratcliffs/Sevem 
Limited  (Ratcliffs)  requested  revocation 
in  part  of  the  antidumping  order  on 
brass  sheet  and  strip  from  Canada. 

On  July  1, 1991.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  29938)  the 
preliminary  results  of  the  antidumping 
duty  review  for  the  period  January  1 
through  December  31. 1989.  The 
preliminary  results  indicated  the 
existence  of  a  de  minimis  margin  of 
sales  at  less  than  fair  value  for  the 
manufacturer/exporter  Ratcliffs.  This 
was  the  third  consecutive  administrative 
review  in  which  the  margin  for  Ratcliffs 
was  de  minimis  or  zero. 

On  the  basis  of  Ratcliffs'  having  sold 
merchandise  covered  by  the 
antidumping  order  at  not  less  than 
foreign  market  value  for  a  period  of  at 
least  three  consecutive  years  and 
because  there  is  no  information 
indicating  that  Ratcliffs  is  likely  to  sell 
the  merchandise  at  less  than  fair  value 
in  the  future,  the  Department  has  made 
a  preliminary  determination  that  there  is 
a  reasonable  basis  to  believe  that  the 
requirements  of  19  CFR  353.25  have 
been  met  for  revocation  of  the  order 
with  respect  to  Ratcliffs. 

Interested  parties  are  invited  to 
submit  written  comments  on  the 
Department's  intent  to  revoke  the 
antidumping  order  with  respect  to 
Ratcliffs.  Any  such  comments  must  be 
submitted  in  at  least  ten  copies  to  the 
Assistant  Secretary  for  Import 
Administration,  room  0099;  14th  Street  ft 
Constitution  Avenue  NW.;  Washington, 
DC  20230.  Comments  must  be  filed  no 
later  than  August  23. 1991. 

This  notice  is  in  accordance  with 
section  751  of  die  Tariff  Act  (19  U.S.C 
1675)  and  19  CFR  353.25. 

Dated:  August  7, 1991. 
Eric  L  Gaifinkel,  ,   ,  '. , 
Assistant  Secretary  for  import 
Administration. 
(FR  Doc.  91-19234  Filed  8-12-91;  8:46  am) 
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[A-122-S06] 

Final  Results  of  Antidumping  Duty 
Administrative  Reviews  Ofl  Country 
Tubular  Goods  From  Canada 


AOENCV:  Inemational  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 


action:  Notice  of  firial  results  of 
antidumping  duty  administrative 
reviews. 


summary:  On  December  26, 1990  and 
May  10. 1991,  the  Department  of 
Commerce  ("the  Departir.ent") 
published  in  the  Federal  Register  (55  FR 
53026  and  56  FR  21659,  respectively]  the 
preliminary  results  of  its  administrative 
reviews  of  the  antidumping  duty  order 
on  oil  country  tubular  goods  ("OCTG") 
from  Canada  (51  FR  21782  (June  18, 
1986)).  One  review  covers  ChrisUanson 
Pipe  Ltd.  ("Christianson"),  an  exporter 
of  this  merchandise  to  the  United  States, 
and  Lhe  period  June  1, 1988  through  May 

31. 1989.  The  other  review  covers 
Christianson  and  Prudential  Steel  Ltd. 
("Prudential"),  a  producer  and  exporter 
of  this  merchandise  to  the  United  States, 
and  the  period  June  1, 1989  through  May 

31. 1990.  We  preliminarily  found 
dumping  margins  in  both  reviews. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  held  a  hearing 
on  February  8, 1991  for  Christianson  and 
the  period  June  1, 1988  through  May  31, 
1989.  No  hearing  was  held  for  the  period 
June  1, 1980  tiirough  May  31, 1990.  Based 
on  the  analysis  of  the  comments 
received,  we  have  changed  the  margins 
from  those  presented  In  our  preliminary 
results. 

EFFECTIVE  DATE:  August  13,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  B.  Kaesshaefer,  Jr.  or  Robin  Gray, 
Office  of  Agreements  CompUance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-3793. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

On  December  26. 1990  and  May  10, 
1991.  the  Department  published  in  the 
Federal  Register  (55  FR  53026  (December 
28, 1990)  and  56  FR  21659  (May  10, 1991)) 
the  preliminary  results  of  its 
administrative  reviews  of  the 
antidumping  duty  order  on  OCTG  from 
Canada  (51  FR  21782  (June  16, 1986)). 
The  Department  has  now  completed  the 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
193a  a  amended  ("the  Act"). 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  of  OCTG  from  Canada.  This 
includes  American  Petroleum  Institute 
("APr*)-8pecification  OCTG  and  all 
other  pipe  with  the  following 
characteristics  except  entries  which  the 
Department  determined  through  its  end 


use  certification  procedure  were  not 
used  in  OCTG  applications:  Length  of  «t 
least  16  feet  outside  diameter  of 
standard  sizes  published  in  the  API  or 
proprietary  specifications  for  OCTG 
with  tolerances  of  plus  %  inch  for 
diameters  less  than  or  equal  to  8% 
inches  and  plus  V«  inch  for  diameters 
greater  than  B%  inches,  minimum  wall 
thickness  as  identified  for  a  given  outer 
diameter  as  pubhshed  in  the  API  or 
proprietary  specifications  for  OCTG;  a 
minimum  of  40,000  PSI  yield  strength 
and  a  minimum  60,000  PSI  tensile 
strength;  and  if  with  seams,  must  be 
electric  resistance  welded.  Furthermore, 
imports  covered  by  this  review  include 
OCTG  with  non-standard  size  wall 
thickeness  greater  than  the  minimum 
identified  for  a  given  outer  diameter  as 
pubhshed  in  the  API  or  proprietary 
specifications  for  OCTG,  with  surface 
scabs  or  slivers,  irregularly  cut  ends,  ID 
.  or  OD  weld  flash,  or  open  seams;  OCTG 
may  be  bent,  flattened  or  oval,  and  may 
lack  certification  because  the  pipe  has 
not  been  mechanically  tested  or  has 
failed  those  tests.  During  the  periods  of 
review,  these  shipments  were  provided 
for  in  Tariff  Schedules  of  the  United 
States  Annotated  (TSUSA)  items 
610.3216,  610.3219,  610.3233,  610.3234, 
610.3242,  610.3243,  610.3252,  610.3254, 
610.3256,  610.3258,  610.3282.  610.3264, 
610.3721.  610,3722,  610.3751,  610,3295. 
610.3935,  610.4025.  610.4035,  610.4210, 
610.4220,  610.4225,  610,4230,  610.4235, 
610.4240,  610.4310,  610.4320.  610.4325, 
610.4335.  810.4942.  610.4944,  610.4946, 
610.4954,  610.4955,  610.4956,  610.4857, 
610.4966,  610.4967.  610.4968.  610.4969. 
610.4970,  610.5221,  610.5222,  610.5228, 
610.5234,  610.524a  610.5242,  610.5243, 
and  610.5244.  The  Corresponding 
Harmonized  Tariff  Schedule  (HTS) 
numbers  are  7304.20.  7305.20.  and 
7306.20.  The  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

One  review  covers  one  exporter  of 
OCTG  from  Canada,  Christianson,  and 
the  period  June  1, 1988  through  May  31, 
1989.  The  other  review  covers 
Christianson  and  a  producer  and 
exporter,  Prudential,  and  the  period  June 
1, 1989  through  May  31, 1990. 

Cost  of  Production  Issues 

As  noted  in  the  preliminary 
determination  for  both  the  review  period 
June  1, 1988  through  May  31, 1989  ("the 
third  review")  and  June  1, 1989  through 
May  31, 1990  ("the  fourth  review"),  die 
Department  bad  reasonable  grounds  to 
believe  or  suspect  that  Christianson 
made  sales  during  the  periods  of  review 
below  the  cost  of  production.  Thus,  the 


Department  conducted  cost  ' 
investigations  in  both  reviews. 

In  both  the  third  and  fourth  reviews, 
petitioners  alleged  that  Christianson.  the 
reseller  under  review,  sold  non-prime  . 
pipe  at  prices  below  die  cost  of 
production  of  the  unrelated  producer. 
Prudential.  The  Department  analyzed 
both  allegations  in  accordance  with 
section  773(b)  of  the  Act  which  provides: 

Whenever  the  administering  authority  Iwi 
reasonable  grounds  to  believe  or  suspsct  that 
sales  in  the  home  market  of  the  country  of 
exportation,  or.  as  appropriate,  to  countries 
other  than  the  United  States,  have  l>een  made 
at  prices  which  represent  less  than  the  cost  of 
producing  the  merchandise  in  question,  it 
shall  determine  whether,  in  fact  such  sales 
were  made  at  less  than  the  cost  of  producing 
the  merchandise."  [emphasis  added] 

In  reviewing  the  aUegations  in  this 
statutory  context,  the  Department  first 
needed  to  determine  the  accuracy  of  the 
cost  information  for  non-prime  pipe 
supplied  by  petitioners.  In  Ipsco,  Inc. 
and  Ipsco  Steel,  Inc.  v.  United  States, 
714  F,  Supp,  1211. 1214,  (1980)  ["IPSCO") 
(currentiy  on  appeal  to  the  Court  of 
Appeals  for  the  Federal  Circuit),  the 
Court  of  International  Trade  ("GFT') 
directed  the  Department  to  "find  a 
reasonable  means  of  allocating  the 
combined  cost  of  production  between 
[prime  and  non-prime  OCTG]  which 
takes  into  account  differences  in  value." 
The  Department  thus  conducted  its  cost 
analyses  in  these  reviews  consistent 
with  this  decision. 

1.  The  Third  Review 

On  November  22, 1980,  petitioners 
submitted  a  cost  allegation  which 
provided  the  Department  with 
reasonable  grounds  to  believe  or  suspect 
that  Christiansen's  home  market  sales 
were  made  at  prices  below  the  cost  of 
production.  The  Department  therefore 
initiated  a  sales  below  cost 
investigation.  Because  petitioners 
alleged  that  Christianson  had  sold  non- 
prime  pipe  below  the  cost  of  production, 
and  Prudential,  a  party  whose  sales  are 
not  subject  to  the  third  review,  produced 
the  subject  merchandise,  the 
Department  sent  a  cost  questionnaire  to 
Prudential  on  September  14, 1990. 
However,  Prudential  notified  the 
Department  on  November  27, 1990  that  it 
would  not  respond  to  the  cost 
questionnaire.  Thus  the  Department 
lacked  the  actual  cost  information  frbm 
the  producer  and  had  to  rely  upon  the 
best  information  available  (  BIA")  in 
accordance  with  section  776(c]  of  the 
Act.  Because  cost  of  production 
information  was  not  within  the  control 
of  Christiansen,  the  Department  decided 
that  rather  than  disregard  Christiansen's 
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full  cooperation  in  this  review  and  apply 
total  BIA  (/>.,  disregard  Christianson's 
response  in  calculating  dumping 
margins,  and  instead  assign 
Chhstianson  an  overall  dumping  rate),  it 
was  more  appropriate  to  use  BIA  to 
estimate  Prudential's  cost  of  producing 
non-prime  pipe.  Thus,  the  Department 
used  as  BIA  petitioner's  cost 
information,  supplemented,  where 
necessary  to  remain  consistent  with 
IPSCO,  with  Umited  sales  information 
provided  by  Prudential. 

In  the  preliminary  results  of  the  third 
review,  to  determine  the  cost  of 
producing  non-prime  pipe,  based  on 
BIA,  in  a  manner  consistent  with  IPSCO, 
the  Department  multiplied  petitioners' 
cost  of  producing  prime  OCTG  by  35 
percent.  The  Department  derived  this 
value  ratio  from  sales  information 
reported  in  an  appendix  to  the  public 
summary  of  the  November  30, 1990 
supplemental  questionnaire  response 
submitted  by  Prudential  in  the  fourth 
review.  This  information  demonstrated 
that  the  sales  value  of  non-prime  OCTG 
was  35  percent  of  the  sales  value  of 
prime  OCTG.  See  Preliminary  Results  of 
Antidumping  Administrative  Review,  55 
FR  53026  (December  26, 1990).  The 
Department  compared  petitioners' 
revised  cost  of  production  of  non-prime 
pipe  to  Christianson's  home  market 
sales  prices  and  found  that  100  percent 
of  the  home  market  sales  were  made  at 
prices  above  the  cost  of  production. 

2.  The  Fourth  Review 

On  November  21, 1990,  petitioners 
alleged  that  Christianson's  home  market 
sales  were  made  at  prices  below  the 
cost  of  production.  On  January  30, 1991, 
the  Department  requested  that 
petitioners  revise  the  below  cost 
allegation  to  be  consistent  with  the 
CITs  direction  in  IPSCO  to  account  for 
the  respective  costs  of  production  for 
prime  and  non-prime  pipe.  On  February 
15, 1991,  petitioners  submitted  a  revised 
cost  allegation.  Based  no  the  revised 
allegation,  the  Department  determined 
that  reasonable  grounds  existed  to 
beHeve  or  suspect  that  Christianson's 
home  market  sales  were  priced  below 
the  cost  of  production.  The  Department 
issued  a  cost  questionnaire  to  the 
producer  of  Christianson's  OCTG, 
Prudential.  On  March  28, 1991, 
Prudential  notified  the  Department  that 
it  would  not  respond  to  the 
questionnaire. 

Because  Prudential  did  not  respond, 
the  Department  again  had  to  use  BIA  to 
estimate  Prudential's  cost  of  producing 
non-prime  pipe.  In  following  IPSCO  in 
the  preliminary  results  of  the  fourth 
review,  the  Department  used  petitioners' 
revised  allegation  as  BIA.  However,  the 


Department  modified  the  relative  value 
ratio  for  prime  and  non-prime  pipe 
provided  in  the  allegation  with  the 
average  of  the  relative  value  ratios 
derived  from  the  sales  information 
submitted  by  both  Prudential  and 
petitioners.  See  Preliminary  Results  of 
Antidumping  Administrative  Review,  56 
FR  21659.  21660  (May  10, 1991). 

The  Department  then  compared  the 
cost  of  producing  non-prime  pipe  with 
Christianson's  home  market  sales  prices 
and  found  that  a  substantial  quantity  of 
the  merchandise  was  sold  at  prices 
below  the  cost  of  production. 

3.  The  Fmal  Cost  of  Production 
Methodology  for  the  Third  and  Fourth 
Reviews 

In  response  to  comments  from  the 
parties  and  after  further  consideration 
and  review,  the  Department  has  revised 
the  cost  methodologies  used  in  the  third 
and  fourth  reviews  in  these  final 
determinations.  For  the  final  results  of 
the  third  and  fourth  reviews,  the 
Department's  cost  methodology 
incorporates  the  following  components 
of  petitioners'  Februrary  15, 1991  revised 
cost  allegation  and  Prudential's 
November  30, 1990  supplemental 
questionnaire  response  as  BIA  to 
determine  the  cost  of  producing  non- 
prime  pipe  in  the  home  market: 

1.  Petitioners'  unit  cost  of  prime  pipe  for 
two  sizes  of  tubing  and  four  sizes  of 
casing; 

2.  Petitioner's  volume  of  prime  and 
volume  of  non-prime  production 
tonnages  for  the  two  sizes  of  tubing 
and  the  four  sizes  of  casing; 

3.  Petitioners'  average  relative  value  of 
sales  in  the  United  States  of  non- 
prime  to  prime  pipe  for  the  two  sizes 
of  tubing  and  the  four  sizes  of  casing; 
and 

4.  Prudential's  relative  value  of  sales  in 
the  home  market  of  non-prime  to 
prime  pipe,  adjusted  for  costs  incurred 
to  process  further  Prudential's  prime 
OCTG. 

The  information  used  was  submitted 
on  the  record  in  the  fourth  review;  for 
the  third  review,  the  Department  used 
information  from  the  public  summaries 
of  those  submissions,  which  it  placed  on 
the  record  of  the  tliird  review. 

In  accordance  with  IPSCO,  to  allocate 
reasonably  the  combined  cost  of 
production  between  non-prime  and 
prime  pipe,  the  Department  sought  a 
relative  value  ratio  derived  from  the 
greatest  possible  number  of  products 
sharing  common  costs  and  the  largest 
imiverse  of  sales  experience.  The 
Department  thus  averaged  petitioners' 
and  Prudential's  relative  value  ratios  to 
caloilate  a  more  accurate  relative  value 


ration,  as  that  relative  value  ratio  would 
be  based  on  a  greater  number  of 
products  sharing  common  costs  and 
incorporate  the  wider  sales  experience 
of  both  the  United  States  and  home 
markets  than  using  either  petitioners'  or 
Prudential's  information  exclusively. 

Thus,  the  Department  was  able  to 
caloilate  a  simple  average  of  the 
relative  U.S.  and  home  market  value 
ratios.  This  simple  average  was  used  to 
allocate  the  total  manufacturing  costs 
among  non-prime  and  prime  products. 
To  the  calculated  per  ton  cost  of 
manufacture,  the  Department  added 
SG&A  to  obtain  the  cost  of  production 
for  the  six  sizes  of  tubing>or  casing. 

The  two  sizes  of  tubing  and  the  four 
sizes  of  casing  for  which  the  Department 
calculated  cost  of  production  were  all 
sold  in  the  home  market.  Thus,  in 
conducting  the  cost  test,  the  Department 
compared  the  calculated  cost  of 
production  of  each  specific  size  of 
tubing  to  its  respective  home  market 
sales  price  charged  by  Christianson.  For 
other  sizes  of  tubing  sold  in  the  home 
market,  the  Department  averaged  the 
cost  of  production  calculated  for  the  two 
sizes  of  tubing  and  compared  that 
average  cost  of  production  to  the  home 
market  sales  prices  charged  by 
Christianson  for  the  respective  sizes  of 
tubing.  For  other  sizes  of  casing  sold  in 
the  home  market,  the  Department 
averaged  the  cost  of  production 
calculated  for  the  four  sizes  of  casing 
and  compared  that  average  cost  of 
production  to  the  home  market  sales 
prices  for  the  respective  sizes  of  casing. 
Asa  result  of  these  cost  tests,  the 
Department  found  in  both  reviews  that  a 
substantial  number  of  sales  of  non- 
prime  pipe  in  the  home  market  were 
made  at  prices  below  the  cost  of 
producing  non-prime  pipe.  Those  below 
cost  sales  were  disregarded  in  its  final 
analyses. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
petitioners.  Lone  Star  Steel  Company 
and  CF&I  Steel  Corporation,  we  held  a 
public  hearing  on  February  8, 1991  for 
the  period  June  1, 1988  through  May  31. 

1989.  A  public  hearing  was  not  held  for 
the  period  June  1, 1969  through  May  31, 

1990.  We  received  comments  and 
rebuttal  comments  from  the  petitioners 
and  respondents  for  both  review 
periods. 

Analysis  of  Petitioners'  and 
Christianson 's  Cost  Comments 

Comment  1:  Petitioners  argue  that 
because  Prudential  failed  to  respond  to 


the  Department's  cost  of  produ 
questionnaires  in  both  reviews 
Department  should  have  rejecti 
Christianson's  questionnaire  re 
in  their  entirety  and  used  the  h 
margin  previously  assigned  in  1 
than  fair  value  investigation  as 
Christianson.  Petitioners  belie\ 
since  Prudential  failed  to  respc 
Department's  cost  of  productio 
questionnaires,  the  Departmen 
not  reward  Christianson  becau 
cooperation  from  Prudential  in 
reviews,  and,  thus,  a  punitive  I 
should  be  employed. 

In  the  alternative,  petitioners 
that  their  cost  of  production  ini 
submitted  in  their  November  21 
cost  allegation  for  the  third  rev 
their  November  21, 1990  cost  al 
for  the  fourth  review,  should  hi 
used  unaltered  as  BIA. 

Christianson  objects  to  the 
Department's  decision  to  inves 
unrelated  supplier's  (Prudentia 
production  in  determining  whe 
Canadian  sales  are  below  the  ( 
production.  Christianson  conte 
Prudential's  cost  of  production 
irrelevant  for  purposes  of  detei 
whether  Christianson's  home  d 
sales  are  below  the  cost  of  pro 
and  that  Christianson's  cost  of 
production  should  be  based  on 
acquisition  costs.  However, 
Christianson  believes  that  the 
Department  lias  broad  discretii 
determine  how  and  when  to  us 
and  that  the  BIA  methodologie 
employed  in  the  two  reviews  w 
reasonable. 

Department's  Position: 

We  disagree  with  Christians 
argument  Aat  the  Department 
not  have  investigated  Prudenti, 
of  production  in  determining  w 
Canadian  sales  are  below  the  ( 
production.  As  noted  above,  se 
773(b)  of  the  Act  is  clear  in  its  < 
that  the  relevant  cost  involved 
below  cost  investigation  is  "th( 
producing  the  merchandise  in  < 
Here,  Prudential  is  clearly  the  ] 
of  the  merchandise,  not  Christi 
Christianson's  acquisition  cost 
be  relevant  only  if  it  were  alle; 
Christianson,  a  reseller,  is  selli 
those  acquisition  costs.  Becaus 
on  petitioners  allegation  the  D( 
had  reasonable  grounds  to  beli 
suspect  that  Christianson  as  se 
below  the  cost  of  production,  ti 
required  the  Department  to  req 
information  from  the  producer 
merchandise  in  question.  See  F 
Determination  of  Sales  at  Less 
Fair  Value:  Fresh  and  Chilled  J 
Salmon  from  Norway.  56  FR  76 
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ration,  as  that  relative  value  ratio  would 
be  based  on  a  greater  number  of 
products  sharing  common  costs  and 
incorporate  the  wider  sales  experience 
of  both  the  United  States  and  home 
markets  than  using  either  petitioners'  or 
Prudential's  information  exclusively. 

Thus,  the  Department  was  able  to 
calculate  a  simple  average  of  the 
relative  U.S.  and  home  market  value 
ratios.  This  simple  average  was  used  to 
allocate  the  total  manufacturing  costs 
among  non-prime  and  prime  products. 
To  the  calculated  per  ton  cost  of 
manufacture,  the  Department  added 
SG&A  to  obtain  the  cost  of  production 
for  the  six  sizes  of  tubing>or  casing. 

The  two  sizes  of  tubing  and  the  four 
sizes  of  casing  for  which  the  Department 
calculated  cost  of  production  were  all 
sold  in  the  home  market.  Thus,  in 
conducting  the  cost  test,  the  Department 
compared  the  calculated  cost  of 
production  of  each  specific  size  of 
tubing  to  its  respective  home  market 
sales  price  charged  by  Christianson.  For 
other  sizes  of  tubing  sold  in  the  home 
market,  the  Department  averaged  the 
cost  of  production  calculated  for  the  two 
sizes  of  tubing  and  compared  that 
average  cost  of  production  to  the  home 
market  sales  prices  chargod  by 
Christianson  for  the  respective  sizes  of 
tubing.  For  other  sizes  of  casing  sold  in 
the  home  market,  the  Department 
averaged  the  cost  of  production 
calculated  for  the  four  sizes  of  casing 
and  compared  that  average  cost  of 
production  to  the  home  market  sales 
prices  for  the  respective  sizes  of  casing. 
As. a  result  of  these  cost  tests,  the 
Department  found  in  both  reviews  that  a 
substantial  number  of  sales  of  non- 
prime  pipe  in  the  home  market  were 
made  at  prices  below  the  cost  of 
producing  non-prime  pipe.  Those  below 
cost  sales  were  disregarded  in  its  final 
analyses. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
petitioners.  Lone  Star  Steel  Company 
and  CF&I  Steel  Corporation,  we  held  a 
public  hearing  on  February  8. 1991  for 
the  period  June  1, 1988  through  May  31, 

1989.  A  public  hearing  was  not  held  for 
the  period  June  1. 1989  through  May  31, 

1990.  We  received  comments  and 
rebuttal  comments  from  the  petitioners 
and  respondents  for  both  review 
periods. 

Analysis  of  Petitioners' and 
Christianson 's  Cost  Comments 

Comment  1:  Petitioners  argue  that 
because  Prudential  failed  to  respond  to 


the  Department's  cost  of  production 
questionnaires  in  both  reviews,  the 
Department  should  have  rejected 
Christianson's  questionnaire  responses 
in  their  entirety  and  used  the  highest 
margin  previously  assigned  in  the  less 
than  fair  value  investigation  as  BIA  for 
Christianson.  Petitioners  believe  that 
since  Prudential  failed  to  respond  to  the 
Department's  cost  of  production 
questionnaires,  the  Department  should 
not  reward  Christianson  because  of  non- 
cooperation  from  Prudential  in  these 
reviews,  and,  thus,  a  punitive  BIA 
should  be  employed. 

In  the  alternative,  petitioners  argue 
that  their  cost  of  production  information 
submitted  in  their  November  22, 1989 
cost  allegation  for  the  third  review  and 
their  November  21. 1990  cost  allegation 
for  the  fourth  review,  should  have  been 
used  unaltered  as  BIA. 

Christianson  objects  to  the 
Department's  decision  to  investigate  its 
unrelated  suppUer's  (Prudential)  cost  of 
production  in  determining  whether  its 
Canadian  sales  are  below  the  cost  of 
production.  Christianson  contends  that 
Prudential's  cost  of  production  is 
irrelevant  for  purposes  of  determining 
whether  Christianson's  home  market 
sales  are  below  the  cost  of  production, 
and  that  Christianson's  cost  of 
production  should  be  based  on  its 
acquisition  costs.  However, 
Christianson  beheves  that  the 
Department  lias  broad  discretion  to 
determine  how  and  when  to  use  BLA 
and  that  the  BLA  methodologies 
employed  in  the  two  reviews  were 
reasonable. 

Department's  Position: 

We  disagree  with  Christianson's 
argument  that  the  Department  should 
not  have  investigated  Prudential's  cost 
of  production  in  determining  whether  its 
Canadian  sales  are  below  the  cost  of 
production.  As  noted  above,  section 
773(b)  of  the  Act  is  clear  in  its  direction 
that  the  relevant  cost  involved  in  a 
below  cost  investigation  is  "the  cost  of 
producing  the  merchandise  in  question." 
Here,  Prudential  is  clearly  the  producer 
of  the  merchandise,  not  Christianson. 
Christianson's  acquisition  costs  would 
be  relevant  only  if  it  were  alleged  that 
Christianson.  a  reseller,  is  selling  below 
those  acquisition  costs.  Because  based 
on  petitioners  allegation  the  Department 
had  reasonable  grounds  to  beheve  or 
suspect  that  Christianson  as  selling 
below  the  cost  of  production,  the  statute 
required  the  Department  to  request  cost 
information  from  the  producer  of  the 
merchandise  in  question.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Fresh  and  Chilled  Atlantic 
Salmon  from  Norway.  56  FR  7661 


(February  25, 1991)  (hereinafter 
"Salmon"). 

We  disagree  with  petitioners  that  the 
Department  should  have  used  total  BIA 
for  Christianson  in  these  reviews,  or 
used  their  cost  allegations  unaltered  as 
BLA..  As  noted  in  the  "Cost  of  Production 
Issues"  section  of  this  notice,  the 
Department  attempted  to  obtain  cost  of 
production  information  from  the 
producer  of  the  subject  merchandise, 
Prudential.  However,  Prudential  refused 
to  respond  in  both  reviews  to  the  cost  of 
production  questionnaires  sent  by  the 
Department,  and  thus  the  Department 
had  to  rely  upon  BLA. 

It  is  well  established  that  the 
Department  possesses  wide  discretion 
in  determining  what  constitutes  BLA.  See 
Chemical  Prods.  Corp.  v.  United  States, 
645  F.  Supp.  289.  295  (CIT 1986).  Section 
353.37(b)  of  the  Act  provides  that  the 
Department  may  take  into  account 
whether  a  party  refuses  to  provide 
requested  information.  See  Antifriction 
Bearings  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany,  et  aL: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  56  FR  31692. 
31704-05  (July  11. 1991)  (hereinafter 
"Bearings").  In  the  exercise  of  its 
discretion,  the  Department  could  have 
simply  used  total  BLA  for  Christianson's 
sales.  However,  because  the  relevant 
cost  information  was  outside  the  control 
of  Christianson,  and  in  light  of 
Christianson's  full  cooperation  in  both 
reviews,  the  Department  determined  it 
more  reasonable  to  use  BLA  to  calculate 
cost  of  production.  Cf.  Chevron 
Standard  Ltd.  v.  United  States.  563  F. 
Supp.  1387. 1389  (CIT  1983). 

In  thus  applying  BLA.  the  Department 
based  its  cost  of  production  calculation 
on  cost  information  submitted  by 
petitioners.  In  order  to  follow  the  CITs 
direction  in  IPSCO  to  reasonably 
allocate  costs  of  production  among 
products  sharing  the  same  pool  of 
common  costs,  the  Department 
supplemented  that  information  with 
limited  sales  information  provided  by 
Prudential  in  the  fourth  review.  See 
"Cost  of  Production  Issues"  section  of 
this  notice. 

Comment  2:  Petitioners  disagree  with 
the  Department's  calculation  in  the  third 
review  of  a  relative  home  market  value 
for  the  non-prime  pipe  sold  by 
Christianson  based  on  sales  information 
from  Prudential's  supplemental 
questionnaire  response  from  the  fourth 
review. 

Christianson  responds  that  in  using 
BLA  the  Department  has  wide  discretion 
in  its  choice  of  the  information  it  uses. 


Department's  Position: 

We  agree  with  Christianson  that  the 
Department  has  wide  discretion  in  its 
choice  of  the  information  used  as  BLA; 
however,  we  also  agree  with  petitioners 
that  the  cost  methodology  employed  in 
the  third  review  preliminary 
determination  needed  improvement. 
Thus,  we  revised  the  cost  methodology 
for  the  final  determination  as  noted 
above. 

Comment  3:  Petitioners  comment  that 
for  the  fourth  review  if  the  Department 
insisted  on  employing  a  methodology 
consistent  with  IPSCO,  it  should  not 
have  adjusted  a  portion  of  petitioners' 
February  15, 1991  allegation.  Adjusting 
petitioners'  cost  allegation,  according  to 
petitioners,  arbitrarily  benefits 
Prudential  and  Christianson. 

Department's  Position: 

We  disagree  with  petitioners.  The 
portion  of  petitioners'  allegation  which 
the  Department  adjusted  was  the 
relative  value  of  sales  of  non-prime  and 
prime  pipe.  In  its  allegation,  petitioners 
submitted  data  that  supported  a  relative 
value  ratio  of  non-prime  and  pipe 
derived  firom  petitioners'  average  U.S. 
prices  for  a  portion  of  its  prime  pipe 
sales  and  a  U.S.  distributor's  prices  for  a 
portion  of  its  non-prime  pipe  sales. 

Though  the  Department  agrees  ^at 
the  data  submitted  by  petitioners 
provides  a  relative  value  indicative  of 
its  experience  for  some  OCTG  products 
produced  and  sold  in  the  United  States, 
it  does  not  provide  a  complete  or 
reasonable  relative  value  for  all  of  a 
producer's  pipe  products  sharing 
common  costs. 

In  its  sales  questionnaire  response  for 
the  fourth  review,  Prudential  provided 
sales  information  for  a  portion  of  its 
prime  and  non-prime  pipe  sales  in 
Canada.  Using  the  quantity  and  value 
data  of  OCTG  produced  by  Prudential, 
the  Department  calculated  a  relative 
value  indicative  of  a  producer's 
experience  for  some  OCTG  products  in 
Canada.  This  relative  value,  like  that 
pro\ided  by  petitioners,  does  not 
provide  a  comprehensive  relative  value 
for  all  of  Prudential's  products  sharing 
common  costs  which  are  then  sold  in 
various  markets,  but  rather  provides  just 
a  portion  of  that  relative  value. 
Therefore,  the  Department  determined 
that  using  both  parties'  sales 
information  would  result  in  a  more 
accurate  relative  value,  as  that  relative 
value  derived  from  sales  information 
from  both  petitioners  and  Prudential 
would  be  based  on  a  greater  number  of 
products  sharing  common  costs. 
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Comment  4:  Petitioners  comment  that 
for  the  fourth  review,  the  Department 
erred  in  calculating  the  relative 
Canadian  market  value  ratio  by 
comparing  aggregate  Canadian  value*  of 
non-comparable  products  (threaded  and 
coupled  prime  pipe  vs.  plain-end  prime 
pipe)  and  ignoring  certain  Canadian 
sales  infonnation  reported  by  Prudential 
on  its  plain-end  prime  products.  Further, 
petitioner*  comment  that  Prudential 
made  no  sales  of  non-prime  pipe  in  the 
home  market  during  the  period  of  review 
so  the  calculation  the  Department  seeks 
to  make  is  impoasible. 

Christianson  responds  that  the 
Department  need  not  adjust  for  the 
differemxs  between  the  circiunstances 
surrounding  sales  of  the  prime  and  non- 
prime  products  or  the  physical 
differences  between  the  two  qualities  of 
merchandise  because  it  adds  an 
unreasonable  level  of  complexity  to  the 
Department's  BIA  analysis. 

Department's  Position: 

We  disagree  with  Christianson.  After 
further  review  and  consideration  of  flils 
matter,  the  Department  determined  that 
it  raust  adjust  Prudential's  relative  value 
ratio  to  account  for  the  extra  costs 
incurred  to  thread  and  couple  prime 
OCTG  in  order  to  make  a  more  accurate 
oomparisoo  of  comparable  products. 
Threading  and  coupling  adds  cost  to 
pipe,  and  not  adjusting  for  those  added 
costs  distorts  the  relative  value  between 
prime  and  non-prime  pipe  with  different 
end  finishes.  In  addition,  the 
Department  agrees  with  petitioners  that 
the  Department  should  not  ignore 
Prudential's  Canadian  sales  of  plain-end 
pipe.  The  amounts  reported  by 
Prudential  for  its  plain-end  pipe  are  used 
in  the  final  analysis  and  the  value  of 
prime  OCTG  is  adjusted  to  account  for 
threading  and  coupling  costs. 

We  disagree  widi  petitioners,' 
however,  in  their  assertion  that  the 
Department's  Canadian  relative  value 
ratio  is  inaccurate  because  Prudential 
made  no  sales  of  non-prime  pipe  during 
the  period  of  review.  In  order  to  derive  a 
relative  value  ratia  the  Department 
used  as  BIA  hiformation  on  the  record 
concerning  Prudential's  sales  of  non- 
prime  pipe.  Though  these  sales  were  not 
made  during  the  period  of  review,  prime 
and  non-prime  pipe  share  a  common 
pool  of  costs.  Therefore,  to  allocate 
costs  among  those  two  products,  a 
relative  value  ratio  based  upon  sales 
value  relationship  of  both  products  was 
required. 

Comment  5r  Petitioners  comment  that 
for  the  fourth  review  the  Department 
should  not  heve  used  a  simple  average 
of  US.  and  Canadian  relative  values, 
and  suggest  methods  to  cahnilate 


relative  values  for  varying  sizes  and 
grades  in  both  markets. 

Department's  Position: 

We  disagree.  We  have  reviewed  the 
methods  suggested  by  petitioners  and 
have  determined  that  they  do  not 
achieve  a  more  accxirate  result.  In 
producing  various  sizes  and  grades  of 
OCTG,  numerous  common  costs  are 
shared  thus,  a  simple  average  of  the 
relative  values  provides  a  reasonable 
approximation  of  the  relative  values  in 
both  markets. 

Comment  6:  Christianson  comments 
that  for  the  fourth  review  the 
Department  should  not  have  used 
petitioners'  SG&A  expenses  in  its  BIA 
calculations,  and  instead  should  have 
used  Prudential's  reported  SG&A. 

Petitioners  respond  that  the 
Department  acted  reasonably  in  using 
petitioners'  data  since  Prudential  did  not 
respond  to  the  Department's  cost 
questionnaire. 

Department's  Position: 

We  agree  with  petitioners.  As  noted 
above.  Prudential  refused  to  respond  to 
the  Department's  cost  questionnaires  in 
both  reviews,  whereas  petitioners 
complied  with  the  Department's  request 
to  revise  their  cost  information 
consistent  «vidi  IPSCO.  Thus,  the 
Department  decided  to  use  BIA  to 
construct  the  cost  of  production  for  the 
subject  merchandise.  As  BIA.  the 
Department  used  the  cost  information, 
including  SG&A.  submitted  by 
petitioners,  in  a  manner  which  takes 
into  account  the  differences  in  value  of 
prime  and  non-prime  pipe.  Howevn'. 
this  allocation  requir€^d  sales 
information  concerning  the  home  market 
which  was  not  contained  in  petitioners' 
submissions.  Therefore,  the  Department 
supplemented  petitioners'  information 
with  limited  sales  information  from 
Prudential's  fourth  review  sales 
response. 

While  Prudential's  fourth  review  sales 
response  contains  some  SG&A 
information,  the  Department  again  notes 
that  when  asked  directly  in  the  third  and 
fourth  reviews  to  submit  such 
information  in  response  to  a  cost 
questionnaire.  Prudential  refused  to 
cooperate.  Due  to  this  repeated  refusal 
to  provide  cost  information,  the 
Department  continued  in  the  final 
results  of  these  reviews  to  use  only 
petitioners'  cost  information  in  its  BIA 
calculation. 

Comment  7:  Christianson  comments 
that  for  the  fourth  review  the 
Department  made  methodological  errors 
which  overstated  Christianson's  sales 
below  cost  First  Christianson  argues 
that  the  Department  should  not  have 


used  the  hi^iest  cost  of  production  for 
both  tubing  and  casing  sizes,  and 
instead  should  have  calculated  a 
weighted  average  of  the  cost  of 
production  for  casing  and  tubing  cost  of 
productions.  Second.  Christianson 
argues  that  the  Department  should  no* 
have  used  a  simple  average  of 
petitioners'  and  Prudential's  data  to 
calculate  a  relative  value  ratia  and 
instead  should  have  used  a  weighted 
average. 

Petitioners  respond  that  the 
Department  correcUy  used  the  highest 
cost  of  production  for  tubing  and  casing, 
and  though  they  disagree  with  using 
Prtidential's  data  to  calculate  a  home 
market  relative  value  ratio,  using  a 
simple  average  is  more  reasonable  than 
using  a  weighted  average  one. 

Department's  Position: 

The  Department  agrees  in  part  with 
both  petitioners  and  Christianson. 
Concerning  the  Department's  use  of  the 
highest  costs  for  tubing  and  casing,  the 
Department  agrees  with  Christianson 
that  it  should  not  have  used  the  highest 
cost  of  production  for  both  tubing  and 
casing  to  test  all  sales  in  the  home 
market,  and  therefore  use  average  costs 
of  production,  except  where  cost  of 
production  information  existed  for  a 
particular  size  of  tubing  or  casing,  as 
noted  in  the  "Cost  of  Production  Issues'" 
section  of  this  notice. 

The  Department  does  not  agree  with 
Christianson  that  the  Department  should 
take  a  weighted  or  simple  average  of  the 
tubing  and  casing  costs  and  compare 
them  to  the  home  market  sales.  Instead, 
the  Department  finds  it  more  reasonable 
to  compare  the  cost  of  production  of  a 
specific  size  to  the  same  sized  Canadian 
sale  when  available.  Where  there  are  no 
exact  size  comparisons,  the  Department 
finds  it  reasonable  to  compare  the 
simple  average  of  the  cost  of  production 
of  all  tubing  sizes  or  all  casing  sizes  to 
the  relevant  Canadian  sale. 

Concerning  the  use  of  a  simple 
average  of  the  relative  ratios,  the 
Department  agrees  with  petitioners  that 
using  a  simple  average  is  mote 
reasonable  than  using  a  wei^ted 
average.  The  ratios  (terived  from  both 
petitioners'  and  Prudential's  partial 
sales  information  for  different  grades, 
types,  and  sizes  of  pipe,  represent  a 
reasonable  approximation  of  the 
relative  values  in  both  markets.  Because 
this  information  is  only  partial,  the 
Department  couki  not  accurately 
determine  the  proper  weight  to  assign  to 
the  relative  ratios.  While  weight 
averaging  might  have  been  desirable  if 
the  sales  infonnation  provided  by  both 
parties  was  complete,  in  the  absence  of 


such  complete  information,  a 
average  of  those  ratios  better 
the  result  of  basing  the  ratio  ( 
greatest  number  of  products  ! 
common  costs. 

Comment  ft  Christianson  c 
that  for  the  fourth  review  the 
Department  erred  in  disregan 
analysis  those  Christianson  h 
market  sales  which  were  mac 
below  the  cost  of  production, 
disregard  those  sales.  Christi 
contends  that  the  Departmen 
prove  that  such  sales  were  m 
than  cost  in  substantial  quan 
an  extended  period  of  time  ai 
which  do  not  permit  the  recoi 
costs  within  a  reasonable  pei 
in  the  normal  course  of  trade. 

Petitioners  respond  that  thi 
Department  correctly  disrega 
sales  by  applying  its  standan 
rule. 

Department's  Position: 

We  agree  with  petitioners. 
to  section  773(b)  of  the  Act,  ii 
Department  determines  that  i 
at  less  than  cost  of  productioi 
been  made  in  substantial  qua 
Department  shall  disregard  si 
its  determination  of  FKfV.  Co 
with  long-standing  Departmei 
because  we  determined  that  i 
ten  percent  of  Christianso's  h 
market  sales  were  made  at  pi 
the  cost  of  production,  those  i 
constituted  substantial  quant 
below  cost  sales,  and  thus  wc 
disregarded.  This  practice  ha: 
upheld  by  the  CIT  in  Timken 
United  States,  673  F.  Supp.  49 
(1987). 

Concerning  Christianson's 
that  the  Department  must  pro 
Christianson  below  cost  salei 
made  over  an  extended  perio 
the  Department  notes  that  sal 
cost  were  made  in  each  mont 
the  review  periods.  Further,  v 
Christianson  submitted  no  da 
indicating  that  any  of  its  belo 
sales  were  at  prices  that  wou 
permitted  "recovery  of  all  cot 
reasonable  period  of  time  in  t 
course  of  trade."  Accordingly 
concluded  that  all  below  cost 
not  recover  such  costs.  See  B( 
FR  31730.  Sabnon.  56  FR  7661 

Analysis  of  Petitioners'  Otfiei 
Comment—The  Third  Review 

Comment  1:  For  the  third  re 
petitioners  claim  that  the  Dep 
erred  in  using  information  sul 
Christianson  in  its  preliminar 
because  the  data  contained  ii 
Christianson's  response  was 
unverifiable.  Petitioners  argui 
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used  the  hi^iest  cost  of  production  for 
both  tubing  and  casing  sizes,  and 
instead  should  have  calculated  a 
weighted  average  of  the  cost  of 
production  for  casing  and  tubing  cost  of 
productions.  Second.  Christiansen 
argues  that  the  Department  should  no* 
have  used  a  simple  average  of 
petitioners'  and  Prudential's  data  to 
calculate  a  relative  value  ratio,  and 
instead  should  have  used  a  weighted 
average. 

Petitioners  respond  that  the 
Department  correcUy  used  the  highest 
cost  of  production  for  tubing  and  casing, 
and  though  they  disagree  with  using 
Prtidential's  data  to  calculate  a  home 
market  relative  value  ratio,  using  a 
simple  average  is  more  reasonable  than 
using  a  weighted  average  one. 

Department's  Positioa: 

The  Department  agrees  in  part  with 
both  petitioners  and  Christianson. 
Concerning  the  Department's  use  of  the 
highest  costs  for  tubing  and  casing,  the 
Department  agrees  with  Christianson 
that  it  should  not  have  used  the  highest 
cost  of  production  for  both  tubing  and 
casing  to  test  all  sales  in  the  home 
market,  and  therefore  use  average  costs 
of  production,  except  where  cost  of 
production  information  existed  for  a 
particular  size  of  tubing  or  casing,  as 
noted  in  the  "Cost  of  Production  Issues" 
section  of  this  notice. 

The  Department  does  not  agree  with 
Christianson  that  the  Department  should 
take  a  weighted  or  simple  average  of  the 
tubing  and  casing  costs  and  compare 
them  to  the  home  market  sales.  Instead, 
the  Department  finds  it  more  reasonable 
to  compare  the  cost  of  production  of  a 
specific  size  to  the  same  sized  Canadian 
sale  when  available.  Where  there  are  no 
exact  size  comparisons,  the  Department 
finds  it  reasonable  to  compare  the 
simple  average  of  the  cost  of  production 
of  all  tubing  sizes  or  all  casing  sizes  to 
the  relevant  Canadian  sale. 

Concerning  the  use  of  a  simple 
average  of  the  relative  ratios,  the 
Department  agrees  with  petitioners  that 
using  «  simple  average  is  more 
reasonable  than  using  a  wei^ted 
average.  The  ratios  derived  from  both 
petitioners'  and  Prudential's  partial 
sales  information  for  different  grades, 
types,  and  sizes  of  pipe,  represent  a 
reasonable  approximatioa  of  the 
relative  values  in  both  markets.  Because 
this  information  is  only  partial,  the 
Department  could  not  accurately 
determine  the  proper  weight  to  assign  to 
the  relative  ratios.  While  weight 
averaging  might  have  been  deisirable  if 
the  sales  information  provided  by  both 
parties  was  complete,  in  tite  absence  of 


such  complete  information,  a  simple 
average  of  those  ratios  better  achieves 
the  result  of  basing  the  ratio  on  the 
greatest  number  of  products  sharing 
common  costs. 

Comment  ft  Christianson  comments 
that  for  the  fourth  review  the 
Department  erred  in  disregarding  in  its 
analysis  those  Christianson  home 
market  sales  which  were  made  at  prices 
below  the  cost  of  production.  In  order  to 
disregard  those  sales,  Christianson 
contends  that  the  Department  must 
prove  that  such  sales  were  made  at  less 
than  cost  in  substantial  quantities  over 
an  extended  period  of  time  and  at  prices 
which  do  not  permit  the  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade. 

Petitioners  respond  that  the 
Department  correctly  disregarded  those 
sales  by  applying  its  standard  10/90 
rule. 

Department's  Position: 

We  agree  with  petitioners.  According 
to  section  773(b)  of  die  Act,  if  the 
Department  determines  that  sales  made 
at  less  than  cost  of  production  have 
been  made  in  substantial  quantities,  the 
Department  shall  disregard  such  sales  in 
its  determination  of  FKfV.  Consistent 
with  long-standing  Department  practice, 
because  we  determined  that  more  than 
ten  percent  of  Christianso's  home 
market  sales  were  made  at  prices  below 
the  cost  of  production,  those  sales 
constituted  substantial  quantities  of 
below  cost  sales,  and  thus  were 
disregarded.  This  practice  has  been 
upheld  by  the  CIT  in  Timken  Co.  versus 
United  States,  673  F.  Supp.  495,  514 
(1987). 

Concerning  Christianson's  argument 
that  the  Department  must  prove  that 
Christianson  below  cost  sales  were 
made  over  an  extended  period  of  time, 
the  Department  notes  that  sales  below 
cost  were  made  in  each  month  during 
the  review  periods.  Further,  we  note  that 
Christianson  submitted  no  data 
indicating  that  any  of  its  below  cost 
sales  were  at  prices  that  would  have 
permitted  "recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade."  Accordingly,  we  have 
concluded  that  all  below  cost  sales  did 
not  recover  such  costs.  See  Bearings.  56 
FR  31730.  Sabnon.  56  FR  7661. 

Analysis  of  Petitioners '  Other 
Comment— The  Third  Review 

Comment  1:  For  the  third  review 
petitioners  claim  that  the  Department 
erred  in  using  information  submitted  by 
Christianson  in  its  preliminary  analysis 
because  the  data  contained  in 
Christianson's  response  was 
unveriflable.  Petitioners  argue  further 


that  the  Department  never  received  a 
response  to  its  cost  of  production 
questionnaire,  and  therefore,  the 
Department  should  disregard 
Christianson's  response  completely,  and 
rely  instead  on  BIA.  Petitioners 
recommend  for  use  as  BIA  the  highest 
rate  for  a  producer  previously 
investigated  during  its  fair  value 
investigation. 

Department's  Position: 

We  disagree.  The  data  received  in 
Christianson's  response  was 
substantially  complete  and  was  veriHed. 
Christianson  brought  certain  calculation 
or  programming  errors  to  the 
Department's  atiention.  and  when  the 
Department  found  other  discrepancies 
and  errors.  Christianson  corrected  them 
and  the  Department  verified  the 
amended  data.  Therefore,  the 
Department  uses  Christianson's  sales 
data  in  its  final  analysis.  When  the 
unrelated  producer  of  Christianson's 
merchandise.  Prudential,  failed  to 
respond  to  the  Department's  cost  of 
production  questionnaire,  the 
Department  determined,  in  accordance 
with  section  776(c)  of  the  Act,  to  use  BIA 
for  the  cost  of  production  of  the  non- 
prime  pipe  sold  by  Prudential  to 
Christianson.  See  "Cost  of  Production 
Issues"  section  of  this  notice. 

Comment  2:  Petitioners  claim  that  the 
Department  failed  to  deduct  inland 
flight  charges  on  eleven  U.S.  sales,  and 
that  the  Department  should  deduct  the 
highest  freight  charge  reported  by 
Christianson  as  BIA. 

Christianson  responds  that  of  the  11 
U.S.  sales  identiBed  by  petitioners,  they 
confirm  that  nine  incurred  no  freight 
charges  and  that  Christianson 
inadvertenUy  omitted  the  per  unit  freight 
charges  on  two  of  the  sales. 
Christianson  provides  the  actual  freight 
charge  for  the  two  sales. 

Department's  Position: 

The  Department  agrees  with 
petitioners  that  the  Department  should 
deduct  the  highest  freight  charge 
reported  by  Christianson  as  BLA,  but 
only  on  the  two  sales  for  which 
Christianson  claims  it  incurred  the 
freight  charges.  The  Department  regards 
Christianson's  new  freight  claims  as 
untimely  Bled  because  this  information 
was  provided  for  the  &st  time  in  its 
rebuttal  brief. 

Comment  3:  Petitioners  claim  that  the 
Department  failed  to  deduct  a  brokerage 
charge  on  one  U.S.  sale,  and  that  the 
Department  should  deduct  the  highest 
brokerage  charge  reported  by 
Christianson  as  BIA.  Petitioners  argue 
that  it  is  inconceivable  that  Christianson 
did  not  incur  brokerage  charges  on  a 


sale  which  incurred  U.SCustoms  duty 
and  U.S.  Customs  user  fee  charges. 

Department's  Position: 

The  Department  agrees  with 
I>etitioners.  Christianson  did  not  explain 
why  this  one  sale  would  not  have 
incurred  a  brokerage  charge,  and  did  not 
respond  to  petitioners'  comment.  Thus, 
the  Department  deducted  the  highest 
brokerage  charge  reported  by 
Christianson  as  BLA  for  the  one  sale. 

Comment  4:  Petitioners  argue  that  the 
preliminary  dumping  margin  and  cash 
deposit  rates  established  for 
christianson  and  new  exporters  are 
unreasonable  and  undermine  proper 
enforcement  of  the  antidumping  order. 
Petitioners  request  that  the  Department 
establish  a  deposit  rate  for  the 
manufacturer/exporter  combination  of 
Prudential/Christianson  which  would 
only  apply  to  Christianson's  exports  of 
Prudential's  product  This  way, 
petitioners  argue,  the  manufacturer 
cannot  take  advantage  of  the  lower  rate 
and  export  direcUy  to  the  United  States. 

Christianson  argues  that  the 
Department  denied  this  argument  in  the 
final  results  of  review  for  the  periods  of 
review  January  1, 1986  through  May  31, 
1987  and  June  1. 1987  through  May  31. 
1988,  and  should  continue  to  do  so. 

Department's  Position: 

We  agree  with  Christianson.  The 
Department  has  determined  that 
Prudential  does  not  know  the  ultimate 
disposition  of  commercial  grade  pipe  a 
the  time  of  its  sales  to  Christianson. 
Since  there  is  no  relationship  between 
Christianson  and  Prudential  and 
Christianson's  pricing  practices  are  the 
ones  reflected  in  our  fair  value  finding. 
Consistent  with  past  practice,  we  have 
not  reported  the  result  of  this  review  as 
a  Prudential/Christianson  rate  solely  for 
Prudential-made  products. 

Comment  S:  Petitioners  argue  that  the 
cash  deposit  rate  for  new  exporters  is 
unreasonable  because  the  rate  does  not 
reflect  the  selling  practices  of  Canadian 
OCTG  producers  and  diat  the  "all 
other"  rate  from  the  less  than  fair  value 
investigation  should  apply  to  new 
exporters.  Petitioners  contend  that  if  the 
new  rate  applies  to  all  new  exporters. 
OCTG  producers  with  higher  dumping 
margins  will  export  their  product 
through  new  unrelated  exporters  to  take 
advantage  of  the  lower  cash  deposit 
rate. 

Department's  Position: 

The  Department  now  applies  an  "all 
other"  rate  to  new  shippers  and  all  non- 
reviewed  firms.  See  Bearings,  if 
petitioners  believe  that  exporters  with 
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low  cash  deposit  rates  are  acting  as  a 
conduit  for  producers  with  a  hij^her  rate, 
petitioners  can  request  an 
administrative  review  of  those 
exporters. 

Comment  &  Petitioners  argue  that  the 
Department  erred  in  its  adjustment  for 
provincial  taxes,  specifically  the  amount 
of  taxes  deducted  from  FMV.  Petitioners 
cite  an  example  where  more  than  the 
reported  amount  of  provincial  tax  based 
on  a  rate  of  six  percent  was  deducted 
from  FMV,  and,  therefore,  petitioners 
believe  that  the  Department  should 
make  no  downward  adjustment  to  FMV. 

Department's  Position: 

We  agree  in  part.  The  example  which 
petitioners  cite  does  contradict  the 
verified  six  percent  tax  rate.  However, 
the  Department  has  altered  the  way  it 
will  treat  diis  adjustment  for  this  review 
period  consistent  with  the  methodology 
used  in  the  fourth  review.  The 
Department  has  determined  that  the 
provincial  tax  is  essentially  the  same  as 
the  federal  tax  in  that  only  certain  home 
market  sales  incur  the  tax  (only  those 
sold  to  purchasers  in  British  Columbia) 
and  that  none  of  the  sales  which  incur 
the  tax  are  made  to  the  United  States. 
Therefore,  the  methodology  employed  to 
calculate  the  federal  tax  is  used  to 
calculate  the  provincial  tax  (See 
Analysis  of  Petitioners'  Other  Comment 
9  for  an  explanation  of  the 
methodology.) 

Analysis  of  Petitioners'  Other 
Comments — 77je  Third  and  Fourth 
Reviews 

Comment  7:  For  the  third  and  fourth 
reviews,  petitioners  contend  that  the 
Department  erred  in  not  calculating  U.S. 
price  on  the  basis  of  Prudential's  sales 
prices  to  Christianson  because 
Prudential  knew  or  should  have  known 
that  some  of  its  merchandise  was 
destined  for  the  United  States. 
Petitioners  maintain  that  Christianson  is 
at  best  a  broker  for  Prudential  and  that 
Prudential  was  involved  in 
Christianson's  resale  process. 
Petitioners  claim  that  this  is  further 
supported  by  the  fact  that  Christianson 
never  inventories  the  pipe.  For  these 
reasons,  petitioners  believe  Prudential's 
prices  to  Christianson  should  have  been 
used  as  the  price  to  the  United  States. 

Christianson  argues  that  Prudential 
had  no  knowledge  at  the  time  of  sale 
that  the  coaunercial  grade  pipe  would 
be  exported  to  the  United  States  and 
that  the  relationship  between 
Christianson  and  Prudential  is  strictly 
arms-length.  Therefore,  the  Department 
was  correct  in  comparing  Christianson's 
home  market  sales  with  Christianson's 
sales  to  the  United  States. 


Department's  Position 

We  agree  with  Christianson. 
Christianson  negotiates  annually  to 
purchase  all  commercial  grade  pipe 
generated  by  Prudential.  The  company 
sells  this  pipe  to  the  Untied  States  as 
well  as  in  Canada.  Prudential,  however, 
does  not  know  the  ultimate  disposition 
of  the  merchandise  it  sells  to 
Christianson  at  the  time  of  its  sales 
agreement  with  Christianson. 
Furthermore,  Christianson's  invoicing, 
shipping,  and  payment  records  indicate 
that  the  pipe  is  marketed  solely  by 
Christianson.  The  Department  verified 
that  Christianson  takes  title  to  the  goods 
while  they  are  on  Prudential's  premises 
and  that  Prudential  is  not  involved  in 
establishing  Christianson's  selling 
prices.  Under  these  circumstances,  the 
Department  therefore  believes  it 
appropriate  to  base  Untied  States  price 
on  Christianson's  sales  to  its  uiuelated 
U.S.  customers. 

Comment  8:  Petitioners  contend  that 
the  Department  erred  in  calculating 
FMV  based  on  home  market  sales 
instead  of  constructed  value  because  the 
merchandise  sold  by  Christianson  in  the 
home  market  is  not  such  or  similar  to 
the  merchandise  sold  to  the  United 
States.  Petitioners  argue  that  because 
there  is  a  wide  range  of  defects  in 
commercial  grade  pipe,  the  Department 
should  use  a  difference  in  merchandise 
adjustment  through  constructed  value  to- 
account  for  the  variety  of  defects. 
Further,  petitioners  state  that  the  pipe 
sold  by  Christianson  in  the  home  market 
is  not  OCTG  because  it  cannot  be  used 
for  drilling  in  Canadian  wells. 
Petitioners  argue  that  the  Department 
recognized  that  commercial  grade  pipe 
could  be  used  in  other  than  OCTG 
applications  so  it  expressly  limited  the 
scope  of  the  order  by  eliminating  pipe 
which  was  not  used  in  OCTG 
applications  in  the  United  States  as 
determined  by  the  Department's  end  use 
certification  procedure. 

Christianson  contends  that  the 
merchandise  it  sells  in  Canada  is 
commercially  identical  to  the 
merchandise  it  sells  in  the  United  States, 
and  that  the  Department  correctly  based 
its  comparison  on  merchandise  sold  by 
Christianson  in  the  home  market. 

Department's  Position 

We  disagree  with  petitioners.  The 
Department  believes  that  the 
commercial  grade  pipe  sold  by 
Christianson  in  the  home  market  is  such 
or  similar  to  the  commercial  grade  pipe 
it  sells  in  the  United  States  within  the 
statutory  definition  of  "such  or  similar" 
merchandise  found  at  section  771(16)  of 
the  Act  The  merchandise  Christianson 


sells  in  both  markets  consists  of  pipe 
possessing  the  same  range  of  defects 
which  causes  all  of  that  pipe  to  be 
classified  as  commercial  grade  pipe. 
Christianson  sells  its  commercial  grade 
pipe  in  both  Canada  and  the  United 
States  without  regard  to  the  individual 
differences  in  defects  between  different 
pipe;  Christianson  merely  sorts  the  pipe 
by  size  and  sells  it  on  an  "as  is,"  non- 
warranted  basis  to  distributors  and  end 
users  in  both  markets.  The  purchaser  in 
both  markets  purchases  a  variety  of 
defective  pipe  of  the  same  size. 

Petitioners  argue  that  the  commercial 
grade  pipe  sold  by  Christianson  in  the 
United  States  is  not  "such  or  similar"  to 
that  sold  in  Canada  because  Canadian 
regulations  prohibit  using  defective  pipe 
as  OCTG  without  first  sufficiently 
upgrading  that  pipe,  whereas  no  such 
regulations  exist  in  the  United  States  for 
pipe  similarly  defective.  At  the  time 
Christianson  sells  the  commercial  pipe 
in  both  markets,  however,  that  pipe 
potentially  can  be  applied  to  the  same 
variety  of  uses  in  both  markets.  While 
sections  771(16)  (B)  and  (C)  of  the  Act 
("such  or  similar  merchandise")  mention 
use,  they  do  not  indicate  at  what  point 
in  time  use  is  to  be  taken  into  account. 
According  to  section  773(a)(1)  of  the 
Act,  however,  the  foreign  market  value 
of  the  imported  merchandise  depends  on 
the  price  charged  for  that  merchandise 
"at  the  time  such  merchandise  is  first 
sold  within  the  United  States."  Thus,  if 
use  is  a  factor  in  determining  whether 
merchandise  is  "such  or  similar"  for 
foreign  market  value  purposes,  the 
relevant  uses  the  Department  must 
consider  are  those  at  the  time  of  that 
first  sale  in  the  United  States. 

As  noted  above,  at  the  time  of  that 
first  sale  of  commercial  pipe  in  the 
United  States,  that  pipe  potentially  can 
be  used  in  the  United  States  for  the 
same  variety  of  purposes  as  in  Canada. 
For  merchandise  such  as  commercial 
grade  pipe,  which  at  the  time  of 
importation  can  be  used  in  a  variety  of 
ways,  the  ultimate  use  of  tliat 
merchandise  cannot  drive  the  initial 
determination  of  whether  that 
merchandise  is  "such  or  similar"  for 
foreign  market  value  purposes, 
particularly  when  ultimate  use  may  be 
decided  in  the  futiu-e  by  a  subsequent 
purchaser. 

The  Department's  end  use 
certification  procedure  merely  provided 
domestic  parties  the  opportunity  to 
certify  that  certain  pipe  was  not  used  in 
OCTG  applications  and,  therefore,  was 
not  subject  ultimately  to  the 
antidumping  duty  order.  This  procedure 
did  not  change  the  fact  that  when 
Christianson  sold  commercial  grade 


pipe  in  both  markets,  the  variet] 
possible  uses  for  that  pipe  was  i 
same. 

Additionally,  petitioners  esse 
range  of  defects  in  commercial  ( 
pipe  should  lead  the  Departmen 
adjust  for  differences  in  mercha 
According  to  section  353J57  of  ti 
Department's  regulations,  howe 
Department  will  adjust  for  diffe 
physical  characteristics  only  wl 
Department  is  satisfied  that  "thi 
of  any  price  differential  is  wholl 
partly  due  to  such  differences." 
Christianson  did  not  sort  or  sell 
various  types  of  commercial  gra 
according  to  defects,  the  Depart 
concluded  that  no  price  differen 
existed  between  the  various  typ 
commercial  grade  pipe.  Therefo 
Department  did  not  make  adjus 
for  physical  differences. 

Comment  9:  Petitioners  argue 
Department's  adjustments  for  fe 
taxes  on  home  market  sales  are 
incorrect. 

Petitioners  contend  that  the 
Department  erred  in  its  assump' 
all  export  sales  would  have  bee 
to  the  tax  and  should  not  make 
adjustments  to  United  States  pr 
sales. 

Department's  Position 

We  agree  In  part.  Information 
record  indicates  that  Canadian 
taxes  are  not  uniformly  applied 
home  maricet  sales.  While  Prudt 
states  that  only  those  sales  mad 
users  that  do  not  use  that  pipe  i) 
applications,  or  those  sales  mad 
resellers  that  do  not  have  a  fede 
tax  exemption  from  the  Canadic 
government  have  a  federal  tax 
upon  them,  Christianson  conten 
all  pipe  produced  and  sold  in  C< 
ultimately  has  a  federal  tax  imp 
upon  it  which  is  paid  by  some  p 
Canada.  Neither  party  submittei 
documentation  on  the  record  su 
their  respective  claim.  However 
Christianson's  questionnaire  rej 
indicated  that  federal  tax  was  p 
substantia]  number  of  Christian 
sales  of  the  subject  merchandist 

Pursuant  to  section  772(d)(l)(( 
Act,  the  Department  must  increi 
United  States  prices  by  the  amo 
taxes  imposed  in  the  home  marl 
which  is  not  collected  on  sales  ( 
to  the  United  States.  Because  nc 
the  sales  to  the  United  States  hi 
Canadian  tax  imposed  on  them. 
Department  must  make  this  adji 
In  order  to  adjust  accurately  the 
States  price  for  federal  taxes,  th 
Department  employed  the  follov 
revised  methodology  for  the  fmj 
for  the  third  and  fourth  reviews. 
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sells  in  both  markets  consists  of  pipe 
possessing  the  same  range  of  defects 
which  causes  all  of  that  pipe  to  be 
classified  as  commercial  grade  pipe. 
Christianson  sells  its  commercial  grade 
pipe  in  both  Canada  and  the  United 
States  without  regard  to  the  individual 
differences  in  defects  between  different 
pipe;  Christianson  merely  sorts  the  pipe 
by  size  and  sells  it  on  an  "as  is,"  non- 
warranted  basis  to  distributors  and  end 
users  in  both  markets.  The  purchaser  in 
both  markets  purchases  a  variety  of 
defective  pipe  of  the  same  size. 

Petitioners  argue  that  the  commercial 
grade  pipe  sold  by  Christianson  in  the 
United  States  is  not  "such  or  similar"  to 
that  sold  in  Canada  because  Canadian 
regulations  prohibit  using  defective  pipe 
as  OCTG  without  first  sufficiently 
upgrading  that  pipe,  whereas  no  such 
regulations  exist  in  the  United  States  for 
pipe  similarly  defective.  At  the  time 
Christianson  sells  the  commercial  pipe 
in  both  markets,  however,  that  pipe 
potentially  can  be  applied  to  the  same 
variety  of  uses  in  both  markets.  While 
sections  771(16)  (B)  and  (C)  of  the  Act 
("such  or  similar  merchandise")  mention 
use,  they  do  not  indicate  at  what  point 
in  time  use  is  to  be  taken  into  account. 
According  to  section  773(a)(1)  of  the 
Act,  however,  the  foreign  market  value 
of  the  imported  merchandise  depends  on 
the  price  charged  for  that  merchandise 
"at  the  time  such  merchandise  is  first 
sold  within  the  United  States."  Thus,  if 
use  is  a  factor  in  determining  whether 
merchandise  is  "such  or  similar"  for 
foreign  market  value  purposes,  the 
relevant  uses  the  Department  must 
consider  are  those  at  the  time  of  that 
first  sale  in  the  United  States. 

As  noted  above,  at  the  time  of  that 
first  sale  of  commercial  pipe  in  the 
United  States,  that  pipe  potentially  can 
be  used  in  the  United  States  for  the 
same  variety  of  purposes  as  in  Canada. 
For  merchandise  such  as  commercial 
grade  pipe,  which  at  the  time  of 
importation  can  be  used  in  a  variety  of 
ways,  the  ultimate  use  of  tliat 
merchandise  cannot  drive  the  initial 
determination  of  whether  that 
merchandise  is  "such  or  similar"  for 
foreign  market  value  purposes, 
particularly  when  ultimate  use  may  be 
decided  in  the  futiu-e  by  a  subsequent 
purchaser. 

The  Department's  end  use 
certification  procedure  merely  provided 
domestic  parties  the  opportunity  to 
certify  that  certain  pipe  was  not  used  in 
OCTG  applications  and.  therefore,  was 
not  subject  ultimately  to  the 
antidumping  duty  order.  This  procedure 
did  not  change  the  fact  that  when 
Christianson  sold  commercial  grade 


pipe  in  both  markets,  the  variety  of 
possible  uses  for  that  pipe  was  the 
same. 

Additionally,  petitioners  assert  that 
range  of  defects  in  commercial  grade 
pipe  should  lead  the  Department  to 
adjust  for  differences  in  merchandise. 
According  to  section  353J57  of  the 
Department's  regulations,  however,  the 
Department  will  adjust  for  differences  in 
physical  characteristics  only  when  the 
Department  is  satisfied  that  "the  amount 
of  any  price  differential  is  wholly  or 
partly  due  to  such  differences."  Because 
Christianson  did  not  sort  or  sell  the 
various  types  of  commercial  grade  pipe 
according  to  defects,  the  Department 
concluded  that  no  price  differentials 
existed  between  the  various  types  of 
commercial  grade  pipe.  Therefore,  the 
Department  did  not  make  adjustments 
for  physical  differences. 

Comment  9:  Petitioners  argue  that  the 
Department's  adjustments  for  federal 
taxes  on  home  market  sales  are 
incorrect. 

Petitioners  contend  that  the 
Department  erred  in  its  assumption  that 
all  export  sales  would  have  been  subject 
to  the  tax  and  should  not  make  upward 
adjustments  to  United  States  price  on  all 
sales. 

Departwent's  Position 

We  agree  In  part.  Information  on  the 
record  indicates  that  Canadian  federal 
taxes  are  not  uniformly  applied  to  all 
home  maricet  sales.  While  Prudential 
states  that  only  those  sales  made  to  end 
users  that  do  not  use  that  pipe  in  OCTG 
applications,  or  those  sales  made  to 
resellers  that  do  not  have  a  federal  sales 
tax  exemption  from  the  Canadian 
government  have  a  federal  tax  imposed 
upon  them.  Christianson  contends  that 
all  pipe  produced  and  sold  in  Canada 
ultimately  has  a  federal  tax  imposed 
upon  it  which  is  paid  by  some  party  in 
Canada.  Neither  party  submitted 
documentation  on  the  record  supporting 
their  respective  claim.  However, 
Christiansen's  questionnaire  response 
indicated  that  federal  tax  was  paid  on  a 
substantia]  number  of  Christianson 
sales  of  the  subject  merchandise. 

Pursuant  to  section  772(d)(1)(C)  of  the 
Act.  the  Department  must  increase 
United  States  prices  by  the  amount  of 
taxes  imposed  in  the  home  market 
which  is  not  collected  on  sales  of  OCTG 
to  the  United  States.  Because  none  of 
the  sales  to  the  United  States  had 
Canadian  tax  Imposed  on  them,  the 
Department  must  make  this  adjustment 
In  order  to  adjust  accurately  the  United 
States  price  for  federal  taxes,  the 
Department  employed  the  following 
revised  methodology  for  the  fmal  results 
for  the  third  and  fourth  reviews.  First 


we  determined  an  average  tax  per  sale 
in  the  home  market  by  deducting  &om 
the  gross  price  of  each  sale  in  the  home 
market  upon  which  a  tax  was  imposed 
the  amount  of  that  tax.  We  then 
calculated  an  average  federal  tax  for 
each  home  market  sale  by  dividing  the 
total  tax  paid  in  each  month  by  the  total 
of  all  gross  prices,  less  all  adjustments 
(except  handling  in  the  fourth  review). 
Next  the  rate  was  multiplied  by  the 
gross  price,  less  adjustments,  of  each 
sale  in  the  U.S.  market  and  the  result 
was  added  to  FMV  before  the  margin 
was  calculated.  Pursuant  to  section 
772(d)(1)(C)  of  the  Act  this  amount  was 
then  added  to  the  gross  price  of  each 
sale  in  the  United  States.  This 
adjustment  is  needed  to  avoid 
artificially  inflating  or  deflating  margins 
that  can  result  from  the  fact  that  tax 
amounts  attributable  to  foreign  products 
differ  from  those  associated  with  U.S. 
products. 

Analysis  of  Petitioners'  Other 
Comments — The  Fourth  Review 

Comment  10:  Petitioner*  comment  that 
the  Department  failed  to  deduct 
antidumping  duty  cash  deposits  from 
U.S.  price  for  both  Christianson's  and 
Prudential's  sales.  Petiboners  contend 
that  the  payment  of  these  duties  is  a 
sales  rebate  benefitting  the  customer  as 
a  reduction  in  the  U.S.  sales  price. 

Department's  Position 

We  do  not  consider  estimated 
antidumping  duties  to  be  expenses 
related  to  the  sales  under  consideration. 
Given  the  tenuous  nature  of  these 
estimated  rates  and  the  possibility  that 
they  could  be  zero,  we  do  not  consider 
them  to  be  expenses  within  the  meaning 
of  secUon  772(d)(2)(A)  of  the  Act  for  the 
purposes  of  determining  United  States 
price.  Thus,  the  Department  does  not 
deduct  from  United  States  price  any 
estimated  duties  paid  on  behalf  of.  or 
reimbursed  to.  an  importer.  (See.  e.^.. 
Color  Television  Receivers  from  Korea. 
5.5  Fed.  Reg.  28225  (1990);  Anhydrous 
Sodium  Metasilicate  from  France,  49  FR 
43733  (1984)). 

Comment  11:  Petitioners  comment  that 
the  Department  should  have  made  a 
difference  in  merchandise  adjustment 
for  extra  costs  incurred  in  producing  the 
subject  merchandise  Prudential  sold  to 
the  United  States.  Petitioners  note  that 
products  sold  to  the  United  States  are 
cut  to  lengths  specified  by  Prudential's 
customers,  and  that  products  sold  in  the 
home  market  used  for  comparison 
purposes  were  not  cut  to  lengths 
specified  by  Prudential's  customers. 

Prudential  responds  that  a  difference 
in  merchandise  adjustment  should  not 


be  made  because  it  always  incurs  the 
same  expense  in  both  markets. 

Department's  Position 

The  Department  agrees  with 
Prudential.  The  subject  merchandise 
sold  in  both  markets  is  always  either  cut 
to  customer  specification  or  to  standard, 
industry-accepted  lengths.  The  record 
indicates  that  for  the  pipe  which  is 
subject  to  this  review,  plain  end  pipe, 
the  expense  involved  in  this  proceM  is 
the  same  whichever  market  the  pipe  is 
sold  in,  so  no  adjustment  is  made. 

Comment  12:  Petitioners  comment  that 
Prudential  included  in  its  home  maiicet 
freight  claim  amounts  associated  with 
return  of  merchandise.  Petitioners 
believe  that  since  Prudential  failed  to 
isolate  the  fieight  amounts  less  return  of 
merchandise  costs  attributed  to  the 
Canadian  sales,  the  Department  should 
not  allow  any  home  market  freight 
claims. 

Prudential  responds  that  only  one  sale 
incurred  return  of  merchandise  costs, 
and  the  additional  charges  incurred  on 
that  sale  were  directly  related  to  that 
sale.  Therefore,  the  Diepartment  properly 
allowed  the  full  amount  of  the  fivight 
claim. 

Department's  Position 

We  agree  in  part  with  petitioners. 
Movement  expenses  are  those  costs 
incurred  by  Prudential  in  moving  the 
merchandise  from  the  factory  to  the 
point  of  delivery  and  not  costs  incurred 
in  moving  the  merchandise  back  to  the 
factory.  "The  Departmnet  believes,  as 
does  Prudential,  that  the  additional 
retiun  freight  charge  is  a  warranty 
expense  because,  as  Prudential  states,  it 
arose  under  the  expUcit  warranty  in  the 
sales  agreement.  If  Prudential  had 
wanted  the  extra  costs  incurred  on  this 
sale  to  be  adjusted  for  rettim  of 
merchandise,  then  Prudential  should 
have  claimed  the  costs  as  a  warranty 
expense.  Therefore,  the  Department 
reduced  Prudential's  reported  amount  of 
freight  for  this  sale  by  the  amount  of  the 
additional  charge  inciured  on  the  return 
of  the  merchandise.  The  Department 
disagrees  with  petitioners  that  all  freight 
claims  by  Prudential  should  be 
disallowed.  Prudential  reports  that  only 
this  one  sale  incurred  this  extra 
expense. 

Comment  13:  Petitioners  comment  that 
the  Department  should  not  have  allowed 
Prudential's  home  market  inland  freight 
expenses  to  warehouse  stocking  points 
because  Prudential  failed  to  estabhsh 
that  the  specific  amounts  claimed  for 
movement  were  tied  to  specific  sales  of 
the  subject  merchandise. 
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Prudential  responds  that  the  claimed 
amounts  are  accurate  and  the 
Department  properly  allowed  this 
movement  expense. 

Department's  Position 

We  agree  with  Prudential.  Prudential 
states  that  it  is  impossible  to  provide 
dociunentation  which  ties  a  specific 
delivery  to  a  stocking  point  to  a  sale 
made  to  a  Canadian  customer  because 
delivery  to  the  stocking  point  normally 
occurs  before  the  sale  is  made.  The 
Department  found  that  Prudential's 
reported  amount  of  stocking  point 
freight  was  based  on  the  actual  cost  for 
shipping  pipe  for  the  mill  to  the  stocking 
point  and  then  allocated  to  the 
respective  products  under  review. 

Comment  14:  Petitioners  comment  that 
the  Department  erred  in  calculating  the 
period  of  time  in  which  credit  was 
extended  to  Prudential  in  the  home 
market  by  counting  the  number  of  days 
from  the  date  of  the  sale  to  the  date  of 
payment  instead  of  the  number  of  days 
from  the  date  of  shipment  to  the  date  of 
payment.  Petitioners  argue  that 
Prudential  would  have  extended  credit 
at  or  about  the  time  of  the  date  of 
shipment. 

Department's  Position 

Comment  15:  Petitioners  argue  that 
the  new  cash  deposit  rate  for  Prudential 
is  unreasonable  because  the  products 
under  review  are  not  OCTG.  Petitioners 
believe  that  Prudential  should  be 
assigned  the  "all  other"  cash  deposit 
rate  from  the  less  than  fair  value 
investigation  until  Prudential's  exports 
are  further  reviewed. 

Department's  Position 

The  Department  disagrees.  The 
physical  characteristics  of  the  pipe 
which  Prudential  sold  to  the  United 
States  qualifies  it  as  merchandise 
subject  to  the  antidumping  order.  As 
such,  antidumping  cash  deposits  were 
properly  collected  on  the  entries  of  this 
merchandise  and  duties  will  be  assessed 
on  this  merchandise  in  accordance  with 
the  results  of  these  reviews. 
Furthermore,  it  is  appropriate  to  assign  a 
new  cash  deposit  rate  for  Prudential 
based  on  the  results  of  this  review. 

Comment  18:  E*etitioner8  comment  that 
the  Department  improperly  applied  BIA 
for  FMV  is  its  analysis  of  two 
Christianson  casing  sales  because  the 
Department  compared  sales  of  the  less- 
expensive  casing  to  sales  of  the  more- 
expensive  tubing.  Petitioners  suggest 
that  the  Department  assign  a  FMV  of  a 
contemporaneous  sale  of  similar  casing 
at  the  same  level  of  trade. 


Department's  position 

We  agree  with  petitioners  and  have 
amended  the  BIA  applied  in  the  fmal 
analysis.  In  addition  to  this  correction, 
the  Department  made  a  clerical  error  in 
the  preliminary  results  in  assigning  the 
wrong  FMV  to  a  sale  of  tubing.  For  the 
final  results,  the  Department  assigned  a 
FMV  of  a  contemporaneous  sale  of 
tubing  at  the  next  level  of  trade. 

Analysis  of  Respondent's  Other 
Comments — The  Third  and  Fourth 
Reviews 

Comment  1:  Christianson  argues  that 
the  Department  erred  in  comparing 
Christianson's  Canadian  distributor 
sales  solely  with  its  U.S.  distributor 
sales  and  Christianson's  Canadian  end 
user  sales  solely  with  it  U.S.  end  user 
sales.  Christianson  believes  that  its 
Canadian  prices  do  not  differentiate 
between  distributor  and  end  user 
customers,  and,  therefore,  if  such 
differences  do  not  exist,  then  the 
Department  cannot  make  a  level  of 
trade  comparison.  Christianson 
demonstrates  that  in  certain  cases  its 
average  monthly  distributor  prices  are 
actually  consistently  higher  than  its 
average  monthly  end  user  prices. 

Christianson  comments  further  that 
for  one  U.S.  distributor  sale  in  the  third 
review,  the  Department  incorrecUy 
compared  it  to  a  Canadian  sale 
involving  a  significantly  lower  quantity. 
Therefore,  this  small  isolated  sale  is 
su^icient  in  quantity  and  the 
Department  should  make  a  comparison 
to  a  sale  of  a  more  sufficient  quantity  at 
the  next  level  of  trade. 

Petitioners  argue  that  the  Department 
consistendy  makes  sales  comparisons  at 
the  same  commercial  level  of  trade 
when  they  exist  in  the  U.S.  and  foreign 
market  and  that  the  Department 
correcUy  made  such  a  comparison  in 
Christianson's  case.  For  the  one  sale 
which  Christianson  claims  is  in 
sufficient  in  quantity  to  be  based  at  the 
same  level  of  trade,  petitioners  argue 
that  sufficiency  of  sales  is  based  on 
number  of  sales,  not  the  quantity  of  a 
particular  sale,  and  that  the  Department 
compared  one  sale  in  the  Canadian 
market  to  one  sale  in  the  U.S.  market  in 
accordance  with  Department  practice. 

Department's  Position 

We  agree  with  petitioners.  According 
to  S  353.53  of  the  Department's 
regulations,  we  "normally  will  calculate 
foreign  market  value  and  United  States 
price  based  on  sales  of  the  same 
commercial  level  of  trade."  The 
Department  only  considers  difference  in 
prices  betmen  levels  of  trade  if, 
because  "sales  at  the  same  commercial 


level  of  trade  are  insufficient  in  number 
to  permit  an  adequate  comparison,"  the 
Department  calculates  FMV  based  upon 
different  levels  of  trade.  Id.  The 
authorities  cited  by  Christianson  in 
support  of  its  argument  relate  to 
instances  in  which  the  Department 
because  sales  at  the  same  level  of  trade 
were  found  to  be  insufficient,  had  to 
consider  adjusting  FMV  due  to 
differences  in  prices  between  levels  of 
trade. 

We  also  agree  with  petitioners  that 
the  Department  properly  compared  one 
sale  in  the  Canadian  market  to  one  sale 
in  the  U.S.  market.  According  to  S  353.58 
of  the  Department's  regulations,  the 
Department  will  calculate  FMV  based 
on  different  levels  of  trade  only  if  "sales 
at  the  same  commercial  level  of  trade 
are  insufficient  in  number  to  permit  an 
adequate  comparison."  [emphasis 
added]  The  size  of  the  sales  within  the 
level  of  trade  is  not  relevant  to  the 
analysis. 

Analysis  of  Respondents'  Other 
Comments— The  Fourth  Review 

Comment  2:  Christianson  and 
Prudential  comment  that  the  Department 
should  use  U.S.  dollar  interest  rates  to 
calculate  respondents'  U.S.  imputed 
credit  costs  instead  of  Canadian  dollar 
interest  rates.  Prudential  suggests  that  if 
the  Department  choose  not  to  use  U,S. 
dollar  interests  rates,  it  should  use  a 
weighted  average  of  the  rates,  and  not  a 
simple  average,  in  effect  during  the 
review  period. 

Petitioners  argue  that  the  Department 
properly  calculated  the  interest  expense 
based  on  Canadian  interest  rates,  but 
petitioners  would  not  object  to  a 
weighted  average  of  those  rates  instead 
of  a  simple  average. 

Department's  Position 

The  Department  generally  uses  a 
home  market  interest  rate  in  its  imputed 
credit  expense  calculations  for  purchase 
price  transactions  when  a  company  has 
not  actually  borrowed  any  funds  since 
short  term  financing  is  generally  made 
in  the  funds  of  the  country  where  the 
company  is  located.  We  calculated  a 
simple  average  of  the  home  market 
interest  rates  in  effect  over  the  annual 
review  period  by  Christianson's  and 
Prudential's  Canadian  bank,  to 
approximate  the  rate  Christianson  and 
Prudential  would  have  paid  had  it 
borrowed  money.  The  Department 
maintains  that  the  use  of  a  simple 
average  is  reasonable  in  calculating 
respondents'  imputed  credit  costs  since 
neither  Christianson  nor  Prudential  ever 
actually  had  short-term  borrowings 
during  the  periods  of  review. 


Comment  3:  Prudential  comn 
the  Canadian  credit  expense  si 
calculated  before  deducting  tin 
difference  in  merchandise  adju 
from  the  gross  price. 

Department's  Position 

We  agree.  The  Department  n 
adjusts  for  differences  in  mercl 
after  the  credit  expense  has  be 
calculated,  and  corrects  this  ac 
for  the  final  results. 

Comment  4:  Prudential  notes 
Department  made  a  clerical  en 
applying  the  credit  period  it  ha 
calculated  to  determine  the  ere 
expense  for  one  Canadian  sale 

Department's  Position 

We  agree.  For  the  final  analj 
correct  number  of  days  betwee 
shipment  and  date  of  payment 
calculate  the  credit  expense  fo: 
sale. 

Final  Results  of  the  Review 

As  a  result  of  our  reviews,  w 
determine  that  the  following  di 
margins  exist: 


Manirtacturar/eaiportar 

Christianson  Pipe  Ltd .... 
Prudential  StM(  Ltd 


6/1/8ft-6/31i 
6/1/8S-5/31i 
6/1/89-5/31, 


The  Department  shall  detem 
the  U.S.  Customs  Service  shall 
antidumping  duties  on  all  appr 
entries.  Individual  differences  I 
United  States  price  and  foreign 
value  may  vary  from  the  percei 
stated  above.  The  Department 
appraisement  instructions  direi 
U.S.  Customs  Service. 

The  following  deposit  requin 
will  be  effective  upon  publicati 
notice  for  all  shipments  of  the  i 
merchandise  from  Canada,  ent 
withdrawn  from  warehouse,  fo 
consumption  on  or  after  the  pu 
date,  as  provided  by  section  75 
the  Act  (1)  The  cash  deposit  rs 
reviewed  companies  will  be  th< 
established  in  the  final  results 
fourth  review  covering  the  peri 
1989  through  May  31. 1990;  (2)  1 
merchandise  exported  by  mam 
or  exporters  not  covered  in  thii 
but  covered  in  prior  reviews  or 
determination  of  sales  at  less  t 
value  (the  original  investigatioi 
cash  deposit  rate  will  continue 
rate  published  in  those  reviewi 
determination:  (3)  if  the  exporti 
firm  covered  in  this  review  or  t 
original  investigation,  but  the 
manufacturer  is,  the  cash  depo 
will  be  that  established  for  the 
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level  of  trade  are  insufficient  in  number 
to  permit  an  adequate  comparison,"  the 
Department  calculates  FMV  based  upon 
different  levels  of  trade.  Id.  The 
authorities  cited  by  Christianson  in 
support  of  its  argument  relate  to 
instances  in  which  the  Department 
because  sales  at  the  same  level  of  trade 
were  found  to  be  insufficient,  had  to 
consider  adjusting  FMV  due  to 
differences  in  prices  between  levels  of 
trade. 

We  also  agree  with  petitioners  that 
the  Department  properly  compared  one 
sale  in  the  Canadian  market  to  one  sale 
in  the  U.S.  market  According  to  §  353.58 
of  the  Department's  regulations,  the 
Department  will  calculate  FMV  based 
on  different  levels  of  trade  only  if  "sales 
at  the  same  commercial  level  of  trade 
are  insufficient  in  number  to  permit  an 
adequate  comparison."  [emphasis 
added]  The  size  of  the  sales  within  the 
level  of  trade  is  not  relevant  to  the 
analysis. 

Analysis  of  Respondents '  Other 
Comments — The  Fourth  Review 

Comment  2:  Christiansen  and 
Prudential  comment  that  the  Department 
should  use  U.S.  dollar  interest  rates  to 
calculate  respondents'  U.S.  imputed 
credit  costs  instead  of  Canadian  dollar 
interest  rates.  Prudential  suggests  that  if 
the  Department  choose  not  to  use  U.S. 
dollar  interests  rates,  it  should  use  a 
weighted  average  of  the  rates,  and  not  a 
simple  average,  in  effect  during  the 
review  period. 

Petitioners  argue  that  the  Department 
properly  calculated  the  interest  expense 
based  on  Canadian  interest  rates,  but 
petitioners  would  not  object  to  a 
weighted  average  of  those  rates  instead 
of  a  simple  average. 

Department's  Position 

The  Department  generally  uses  a 
home  market  interest  rate  in  its  imputed 
credit  expense  calculations  for  purchase 
price  transactions  when  a  company  has 
not  actually  borrowed  any  funds  since 
short  term  financing  is  generally  made 
in  the  funds  of  the  country  where  the 
company  is  located.  We  calculated  a 
simple  average  of  the  home  market 
interest  rates  in  effect  over  the  annual 
review  period  by  Christiansen's  and 
Prudential's  Canadian  bank,  to 
approximate  the  rate  Christianson  and 
Prudential  would  have  paid  had  it 
borrowed  money.  The  Department 
maintains  that  the  use  of  a  simple 
average  is  reasonable  in  calculating 
respondents'  imputed  credit  costs  since 
neither  Christianson  nor  Prudential  ever 
actually  had  short-term  borrowings 
during  the  periods  of  review. 


Comment  3:  Prudential  comments  that 
the  Canadian  credit  expense  should  be 
calculated  before  deducting  the 
difference  in  merchandise  adjustments 
from  the  gross  price. 

Department's  Position 

We  agree.  The  Department  normally 
adjusts  for  differences  in  merchandise 
after  the  credit  expense  has  been 
calculated,  and  corrects  this  adjustment 
for  the  final  results. 

Comment  4:  Prudential  notes  that  the 
Department  made  a  clerical  error  in 
applying  the  credit  period  it  had 
calculated  to  determine  the  credit 
expense  for  one  Canadian  sale. 

Department's  Position 

We  agree.  For  the  final  analysis,  the 
correct  number  of  days  between  date  of 
shipment  and  date  of  payment  is  used  to 
calcxdate  the  credit  expense  for  this 
sale. 

Final  Results  of  the  Review 

As  a  resiilt  of  our  reviews,  we 
determine  that  the  following  dumping 
margins  exist 


Manufacturar/wpartar 


CtiristiansonP^Ltd. 
Prudential  Steal  Ltd.  ..„ 


Pariod  of  review 


6/1/88-6/31/89 
6/1/89-5/31/90 
6/1/89-5/31/90 


11.06 

1531 

9.48 


The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
U.S.  Customs  Service. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  this 
notice  for  all  shipments  of  the  subject 
merchandise  from  Canada,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act  (1)  The  cash  deposit  rate  for  the 
reviewed  companies  will  be  that 
established  in  the  fmal  results  of  the 
fourth  review  covering  the  period  June  1, 
1989  through  May  31. 1990;  (2)  For 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  prior  reviews  or  the  fmal 
determination  of  sales  at  less  than  fair 
value  (the  original  investigation),  the 
cash  deposit  rate  will  continue  to  be  the 
rate  published  in  those  reviews  or  that 
determination:  (3)  if  the  exporter  is  not  a 
firm  covered  in  this  review  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 


manufactiuer  of  the  merchandise  in  the 
final  results  of  this  review  or  the  original 
investigation,  whichever  is  the  most 
recent  (4)  For  any  future  entries  of  this 
merchandise  from  any  other  exporter  or 
manufacturer,  not  covered  in  this  or 
prior  administrative  reviews,  whose  ffrst 
shipments  occurred  after  May  31, 1990 
and  who  is  unrelated  to  the  reviewed 
firm  or  any  previously  reviewed  firm, 
the  cash  deposit  rate  shall  be  equal  to 
the  highest  margin  calculated  in  the 
fourth  review  covering  the  period  ]ime  1. 
1989  through  May  31. 1990. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  die  Act  (19  U.S.C  1675(aKl) 
and  19  CFR  353.22  (1990)]. 

Dated  August  6, 1981. 
Eric  I.  Garfinkel. 

Assistant  Secretory  for  Import 
A  dministration. 

[FR  Doc.  91-19235  Filed  8-11-91;  ft4S  am] 
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[A-588-015] 

Television  Receivers,  Monochrome 
and  Color,  From  Japan;  Hnal  Results 
of  Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Hnal  results  of 
antidumping  duty  administrative  review. 

summary:  On  April  19, 1991.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidiunping  Hnding  on 
television  receivers,  monochrome  and 
color,  from  Japan.  The  Review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  March  1, 1988,  through 
February  28. 1989. 

We  gave  interested  parties  an 
opportimity  to  comment  on  our 
preliminary  results.  At  the  request  of  the 
respondent  we  held  a  hearing  on  June  3, 
1991. 

Based  on  our  analysis  of  the 
comments  received,  and  the  correction 
of  a  clerical  error,  we  have  changed  the 
preliminary  results  of  this  review.  The 
final  margin  is  77.79  percent 
EFFECTIVE  DATE:  August  13. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Orlando  Velez,  David  Mason,  or 
Maureen  Flannery,  Office  of 
Antidumping  Compliance.  International 
Trade  Administration,  U3.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-2923. 


SURPLSMENTARV  INFORMATION: 

Background 

On  April  19, 1991,  the  Department  of 
Commerce  (the  Department)  published  '■ 
in  the  Federal  Register  (56  PR  16072)  the 
preliminary  results  of  its  administrative 
review  of  die  antidumping  finding  on 
television  receivers,  monochrome  and 
color,  from  Japan  (36  FR  4597,  March  10, 
1971).  We  have  now  completed  the 
administrative  review  in  accordance 
with  §  751  of  die  Tariff  Act  of  1930  (dte 
Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  television  receivers, 
monochrome  and  color,  from  Japan. 
Television  receivers  Include,  but  are  not 
limited  to,  units  known  as  projection 
televisions,  receiver  monitors,  and  kits 
(containing  all  parts  necessary  to 
receive  a  broadcast  television  signal 
and  produce  a  video  image).  Not 
included  are  certain  monitors  not 
capable  of  receiving  a  broadcast  signal, 
certain  combination  units,  and  certain 
subassemblies  not  containing  the 
components  essential  for  receiving  a 
broadcast  television  signal  and 
producing  a  video  image.  Prior  to 
January  1. 1989.  television  receivers, 
monochrome  and  color,  were 
classifiable  under  item  numbers 
684.9230.  684.9232.  684.9234.  684.9236, 
684.923a  684.9240.  684.9245,  684.9246, 
684.9248,  684.9250.  684.9252, -684.9253, 
684.9255.  684.9256,  684.9256,  884.9262, 
684  92^3,  684.9265,  684.9270.  684.9275, 
684.940a  and  684.9655  of  Uie  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  As  of  January  1, 
1989,  this  merchandise  is  classifiable 
under  Harmonized  Tariff  Schedides 
(I  ITS)  item  numbers  852&10JO, 
8528.11.60.  and  852a20.0a  The  TSUSA 
and  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

This  review  covers  one  manufacturer 
and/or  exporter  of  Japanese  television 
re'.eivers.  Fujitsu  General  Limited  (FGL). 
for  the  period  March  1. 1988,  through 
February  28, 1989. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  At 
the  request  of  FGL.  we  held  a  public 
hearing  on  June  3. 1991.  We  received 
case  briefs  and  rebuttal  comments  from 
one  domestic  party  to  the  proceeding. 
Zenith  Electronics  Corporation  (Zenith), 
and  from  the  respondent  FGL 

During  disclosure  with  FGL,  the 
Department  noted  that  the  rate  used  for 
Teknika's  short  term  interest  was 
incorrect,  for  the  final  results,  we 
revised  the  rate  to  reflect  the  correct 
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percentage  as  submitted  in  FGL's 
Section  C  response. 

Comment  1:  FGL  submitted  comments 
concerning  certain  mathematical  and 
clerical  errors  in  the  Department's 
preliminary  results  analysis. 

Department's  Position:  Pursuant  to 
FGL's  comments  in  its  case  brief,  we 
have  made  the  following  corrections  to 
the  program  in  our  Hnal  results 
calculations  for  FGL  (1)  The  difference 
in  merchandise  adjustment  for  model 
21V-M2B  was  amended  to  reflect  the 
correct  Hgure  that  was  illegible  in  FGL's 
original  submission;  (2)  the  final 
analysis  memorandum  was  amended  to 
indicate  that  total  transportation  costs 
are  in  thousands  of  yen  (we  note  that 
this  was  only  an  error  in  the  analysis 
memorandum,  and  not  in  the 
calculation);  (3)  the  U.S.  commodity  tax 
base  was  adjusted  to  include  packing 
costs;  (4)  the  U.S.  commodity  tax  base 
was  recalculated  without  the  deduction 
for  foreign  inland  freight,  since  this 
expense  was  already  deducted  &om  the 
transfer  price:  and  (5)  entered  value 
used  to  determine  commodity  taxes  was 
recalculated  to  exclude  warehousing 
expense. 

Comment  2:  Zenith  contends  that  the 
Department's  treatment  of  Japanese 
commodity  taxes  rebated  or  not 
collected  by  reason  of  exportation  was 
unlawful.  According  to  Zenith,  the 
Department  added  the  full  amount  of  the 
tax  to  U.S.  price  and  made  a 
circumstance-of-sale  (COS)  adjustment 
to  foreign  market  value  (FMV)  for  the 
difference  between  the  amount  of 
Japanese  and  U.S.  tax.  Zenith  argues 
that  the  Department  should  impose  a  tax 
cap  on  the  amount  of  the  tax  determined 
to  have  been  forgiven  by  reason  of 
export  and  that  no  adjustment  should  be 
made  to  the  FMV  for  the  difference 
between  the  two  tax  amounts.  In 
support  of  its  contention.  Zenith  cites 
Zenith  Electronics  Corp.  v.  United 
States.  633  F.  Supp.  1382  (CIT 1986). 
appeals  dismissed,  975  F.2d  291  (Fed. 
Cir.  1989)  [Zenith];  Daewoo  Electronics 
Co.  V.  United  States,  712  F.  Supp.  931 
(CIT  1989)  [Daewoo];  and  Zenith 
Electronics  Corp.  v.  United  States,  755  F. 
Supp.  397  (CIT  1990)  (as  clarified  by 
order  dated  Feb.  20, 1991). 

FGL  argues  that  to  create  a  fair 
comparison  between  markets,  it  is 
necessary  to  add  the  full  amount  of  tax 
to  the  U.S.  price  and  then  adjust  for  the 
difference  in  the  tax  amounts.  FGL  goes 
on  to  point  out  that  the  General 
Agreement  on  Tariffs  and  Trade 
obligates  the  United  States  to  calculate 
dumping  margins  in  such  a  way  that  the 
tax  exemption  for  export  models  cannot 
be  the  cause  of  a  dumping  finding. 


Department's  Position:  We  do  not 
agree  with  the  Court  of  International 
Trade  (CIT)  in  Zenith  or  Daewoo,  but 
have  not  had  an  opportimity  to  appeal 
the  issue  on  its  merits.  Because  we 
beheve  that  dumping  margins  should 
neither  be  inflated  nor  deflated  by 
differences  between  Japanese  taxes  and 
constructed  taxes  applied  to  U.S.  price, 
we  do  not  agree  with  the  CITs  position 
on  adjustments  for  differences  in 
commodity  taxes.  After  calculating  the 
amount  of  commodity  tax  and  adding  it 
to  U.S.  price,  we  make  an  adjustment  to 
FMV  for  the  differences  in  taxes  by 
deducting  the  Japanese  commodity  tax 
from  FMV  and  replacing  it  with  the 
constructed  U.S.  commodity  tax.  This 
method  has  the  same  effect  on  the 
absolute  margin  calculated  as  would 
capping  the  amount  of  U.S.  tax  added  to 
U.S.  price.  See  our  response  to  Comment 
1  in  Color  Television  Receivers  from  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (56  FR 12702.  March  27, 1991) 
and  our  response  to  Comment  4  in  Color 
Television  Receivers,  Except  for  Video 
Monitors,  from  Taiwan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (56  FR  31380,  July  10, 1991). 

Comment  3:  FGL  contends  that  the 
Department's  method  of  calculating  the 
U.S.  tax  base  for  commodity  tax 
purposes  understates  the  amount  of 
commodity  tax.  FGL  argues  that  the 
Department  must  examine  how  the  law 
is  actually  applied  in  Japan.  According 
to  FGL,  the  normal  tax  base  in  Japan  is 
the  freely  offered  selling  price  of  the 
merchandise  in  the  place  of 
manufacture.  However.  FGL  claims  that 
different  rules  apply  to  "special  selling 
organizations,"  and  that,  under  Japanese 
law,  a  wholly  owned  subsidiary  is.  by 
deffnition.  a  special  selling  organization. 
Accordingly.  FGL  concludes  that  its 
wholly  owned  subsidiary.  Teknika. 
meets  the  definitional  requirement  and. 
therefore,  the  Department  must 
calculate  commodity  tax  consistent  with 
the  CITs  determination  in  Zenith 
Electronics  Corp.  v.  United  States,  (755 
F.  Supp  397)  (CIT  1990).  According  to 
FGL.  the  Court  in  Zenith  held  that  since 
the  tax  base  is  the  special  selling 
organization's  price  to  its  customers  less 
an  amount  for  profit,  which  would  be  S 
percent  under  Japanese  law.  the  tax 
base  should,  therefore,  be  95  percent  of 
the  wholly  owned  subsidiary's  prices  to 
its  customers.  FGL  states  this  is  directly 
applicable  to  Teknika  and  adds  that  the 
current  methodology  yields  disparate 
results  because  the  U.S.  tax  is  based 
upon  prices  to  the  distributor,  whereas 
the  home  market  tax  is  based  upon 
prices  to  retailers.  FGL  urges  the 


Department  to  recalculate  the  U.S.  tax 
base  consistent  with  the  CITs  holding  in 
Zenith. 

Department's  Position:  We  disagree 
with  FGL  The  tax  base  used  for 
determining  the  amount  of  tax  which 
Japanese  taxing  authorities  would  have 
imposed  on  exports  of  merchandise  to 
the  United  States  is  the  price  which  is 
analogous  to  the  home  market  tax  base. 
The  tax  base  used  to  calculate  the 
commodity  tax  was  the  constructed  ex- 
factory  price,  the  tax  base  comparable 
to  that  used  in  the  home  market. 

Moreover,  whatever  difference  may 
have  been  introduced  into  the  margin 
equation  through  the  calculation  of  the 
imputed  tax  on  U.S.  sales,  it  was 
calculated  out  by  the  commodity  tax 
COS  adjustment  to  FMV  described  in 
Comment  2  above.  This  adjustment 
equalized  the  commodity  taxes  in  the 
two  markets.  If  the  addition  to  U.S.  price 
was  either  greater  or  less  than  the  home 
market  tax,  the  amount  of  the  COS 
adjustment  rose  or  fell  correspondingly 
to  offset  whatever  minor  difference 
might  otherwise  have  appeared  in  the 
margin.  When  the  COS  adjustment  is 
taken  into  account,  no  part  of  FGL's 
absolute  margin  is  attributable  to  the 
commodity  tax. 

Comment  4:  Zenith  argues  that  the 
Department  should  deduct  antidumping- 
related  legal  expenses  from  exporter's 
sales  price  (ESP).  According  to  Zenith, 
these  expenses  are  selling  expenses 
because  they  are  incurred  as  a  result  of 
a  respondent  selling  the  merchandise 
under  review  in  the  United  States  at 
prices  below  FMV.  Moreover,  Zenith 
argues  that  there  is  no  basis  for 
retaining  in  ESP  legal  expenses  incurred 
as  a  result  of  an  antidumping  proceeding 
when  all  other  legal  expenses  incurred 
by  a  foreign  company's  U.S.  subsidiary 
are  deducted  from  ESP. 

FGL  states  that  legal  expenses  are  not 
selling  expenses,  and  that  they  are 
incurred  many  years  after  the  sales 
under  review.  FGL  states  that  its  sales 
are  not  costed,  priced,  or  otherwise 
affected  by  the  fact  that  legal  fees  may 
eventually  be  incurred,  and  that  the 
same  cannot  be  said  for  true  selling 
expenses.  FGL  argues  that  any 
deduction  for  antidumping-related  legal 
expenses  would  be  imreasonable  and 
arbitrary. 

FGL  notes  further  that  if  the 
Department  were  to  deduct  such 
expenses,  petitioner  would,  in  effect, 
gain  control  over  the  margin  calculation 
inasmuch  as  it  could  draw  respondents 
into  unavoidable  legal  skirmishes ,  thus 
creating  legal  expenses,  and  deductions 
from  U.S.  price.  "To  avoid  a  dumping 
finding  under  these  circumstances.  FGL 


argues  it  would  be  placed  in  th 
position  of  having  to  capitulate 
petitioner's  allegations  and  arg 
order  to  avoid  legal  fees.  FGL  c 
that  Zenith's  position  is  contra: 
principles  of  fundamental  faim 
public  policy  [Daewoo  Electro: 
Company,  Ltd.  v.  United  States 
Supp.  931  (1989)). 

Department's  Position:  We  d 
with  Zenith.  As  we  have  statec 
previous  reviews  of  this  order, 
the  antidumping  duty  orders  oi 
television  receivers  from  the  R 
Korea  and  Taiwan,  we  do  not  ( 
legal  expenses  incurred  in  defe 
against  an  allegation  of  dumpij 
expenses  incurred  in  selling  thi 
merchandise  in  the  United  Stal 
result,  we  have  not  deducted  tl 
expenses  from  ESP  in  these  fin 
Also,  see  our  response  to  Com< 
Television  Receivers,  Monochi 
Color  From  Japan;  Final  Result 
Antidumping  Duty  Administra 
Reviews  (54  FR  13919,  April  6, 
rote,  moreover,  that  whereas  2 
criticized  the  Department  in  C( 
for  failing  to  follow  the  CIT  op 
Zenith  in  this  instance,  it  is  urj 
Department  to  disregard  the  C 
regarding  this  issue  in  Daewoo 

Comment  5:  Zenith  argues  th 
Department  should  deduct  froi 
price,  payments  of  estimated 
antidumping  duties  and  any  e> 
related  to  such  payments.  Acc( 
Zenith,  these  items  should  be  c 
from  U.S.  price  along  with  the 
ordinary  duties  paid  because  t 
specifically  requires  that  "Unil 
import  duties"  be  deducted  fro 
price. 

FGL  claims  that  Zenith's  pre 
an  illogical,  illegal,  and  unfair 
imphcation.  To  illustrate,  FGL 
that  in  a  given  situation  the  De 
may  find  that  no  dumping  occi 
during  the  period  of  review.  Hi 
while  the  company's  pricing  pi 
would  have  been  vindicated,  t] 
Department  might  still  find  a  d 
margin  based  upon  the  deduct 
price  for  payments  of  the  depo 
amounts. 

Department's  Position:  We  c 
with  Zenith.  As  we  have  statei 
previous  reviews  of  this  findin 
believe  that  using  estimated  ai 
antidumping  duties  in  our  calc 
would  result  in  inaccurate  mai 
do  not  consider  payments  of  ei 
antidumping  duties  to  be  expe: 
related  to  sales  of  merchandise 
consideration  for  this  review  p 
Further,  given  the  possibility  tl 
estimated  duties  could  vary  sij 
from  duties  that  may  be  asses: 
not  consider  them  to  qualify  at 
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Department  to  recalculate  the  U.S.  tax 
base  consistent  with  the  CITs  holding  in 
Zenith. 

Department's  Position:  We  disagree 
with  FGL  The  tax  base  used  for 
determining  the  amount  of  tax  which 
Japanese  taxing  authorities  would  have 
imposed  on  exports  of  merchandise  to 
the  United  States  is  the  price  which  is 
analogous  to  the  home  market  tax  base. 
The  tax  base  used  to  calculate  the 
commodity  tax  was  the  constructed  ex- 
factory  price,  the  tax  base  comparable 
to  that  used  in  the  home  market. 

Moreover,  whatever  difference  may 
have  been  introduced  into  the  margin 
equation  through  the  calculation  of  the 
imputed  tax  on  U.S.  sales,  it  was 
calculated  out  by  the  commodity  tax 
COS  adjustment  to  FMV  described  in 
Comment  2  above.  This  adjustment 
equalized  the  commodity  taxes  in  the 
two  markets.  If  the  addition  to  U.S.  price 
was  either  greater  or  less  than  the  home 
market  tax,  the  amount  of  the  COS 
adjustment  rose  or  fell  correspondingly 
to  offset  whatever  minor  difference 
might  otherwise  have  appeared  in  the 
margin.  When  the  COS  adjustment  is 
taken  into  account,  no  part  of  FGL's 
absolute  margin  is  attributable  to  the 
commodity  tax. 

Comment  4:  Zenith  argues  that  the 
Department  should  deduct  antidumping- 
related  legal  expenses  from  exporter's 
sales  price  (ESP).  According  to  Zenith, 
these  expenses  are  selling  expenses 
because  they  are  inciured  as  a  result  of 
a  respondent  selling  the  merchandise 
under  review  in  the  United  States  at 
prices  below  FMV.  Moreover,  Zenith 
argues  that  there  is  no  basis  for 
retaining  in  ESP  legal  expenses  incurred 
as  a  result  of  an  antidumping  proceeding 
when  all  other  legal  expenses  incurred 
by  a  foreign  company's  U.S.  subsidiary 
are  deducted  from  ESP. 

FGL  states  that  legal  expenses  are  not 
selling  expenses,  and  that  they  are 
incurred  many  years  after  the  sales 
under  review.  FGL  states  that  its  sales 
are  not  costed.  priced,  or  otherwise 
affected  by  the  fact  that  legal  fees  may 
eventually  be  incurred,  and  that  the 
same  cannot  be  said  for  true  selling 
expenses.  FGL  argues  that  any 
deduction  for  antidumping-related  legal 
expenses  would  be  imreasonable  and 
arbitrary. 

FGL  notes  further  that  if  the 
Department  were  to  deduct  such 
expenses,  petitioner  would,  in  effect, 
gain  control  over  the  margin  calculation 
inasmuch  as  it  coidd  draw  respondents 
into  unavoidable  legal  skirmishes ,  thus 
creating  legal  expenses,  and  deductions 
from  U.S.  price.  "To  avoid  a  dumping 
finding  under  these  circumstances,  FGL 


argues  it  would  be  placed  in  the  unusual 
position  of  having  to  capitulate  to 
petitioner's  allegations  and  arguments  in 
order  to  avoid  legal  fees.  FGL  concludes 
that  Zenith's  position  is  contrary  to  the 
principles  of  fundamental  fairness  and 
public  policy  [Daewoo  Electronics 
Company.  Ltd.  v.  United  States.  712  F. 
Supp.  931  (1989)). 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  order,  and  of 
the  antidumping  duty  orders  on  color 
television  receivers  from  the  Republic  of 
Korea  and  Taiwan,  we  do  not  consider 
legal  expenses  incurred  in  defending 
against  an  allegation  of  dumping  to  be 
expenses  incurred  in  selling  the 
merchandise  in  the  United  States.  As  a 
result,  we  have  not  deducted  these 
expenses  from  ESP  in  these  final  results. 
Also,  see  our  response  to  Comment  4  in 
Television  Receivers,  Monochrome  and 
Color  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (54  FR  13919,  April  6, 1989).  We 
note,  moreover,  that  whereas  Zenith 
criticized  the  Department  in  Comment  2 
for  failing  to  follow  the  CIT  opinion  in 
Zenith  in  this  instance,  it  is  urging  the 
Department  to  disregard  the  CIT  opinion 
regarding  this  issue  in  Daewoo. 

Comment  5:  Zenith  argues  that  the 
Department  should  deduct  from  U.S. 
price,  payments  of  estimated 
antidumping  duties  and  any  expenses 
related  to  such  payments.  According  to 
Zenith,  these  items  should  be  deducted 
from  U.S.  price  along  with  the  estimated 
ordinary  duties  paid  because  the  statute 
specifically  requires  that  "United  States 
import  duties"  be  deducted  from  U.S. 
price. 

FGL  claims  that  Zenith's  proposal  has 
an  illogical,  illegal,  and  unfair 
imphcation.  To  illustrate,  FGL  states 
that  in  a  given  situation  the  Department 
may  find  that  no  dumping  occurred 
during  the  period  of  review.  However, 
while  the  company's  pricing  practices 
would  have  been  vindicated,  the 
Department  might  still  find  a  dumping 
margin  based  upon  the  deduction  to  U.S. 
price  for  payments  of  the  deposit 
amounts. 

Department's  Position:  We  disagree 
with  Zenith.  As  we  have  stated  in 
previous  reviews  of  this  finding,  we 
believe  that  using  estimated  amounts  of 
antidumping  duties  in  our  calculations 
would  result  in  inaccurate  margins.  We 
do  not  consider  payments  of  estimated 
antidumping  duties  to  be  expenses 
related  to  sales  of  merchandise  under 
consideration  for  this  review  period. 
Further,  given  the  possibility  that  these 
estimated  duties  could  vary  significantly 
from  duties  that  may  be  assessed,  we  do 
not  consider  them  to  qualify  as 


"expenses"  within  the  meaning  of 
section  772(d)(2)(A)  of  the  Tariff  Act  for 
purposes  of  determining  U.S.  price. 
Finally,  estimated  duties  and  duties 
assessed  are  paid  by  the  importer, 
which  in  some  cases,  is  unrelated  to  the 
party  whose  sales  are  under  review.  As 
a  result,  we  have  not  deducted  them 
from  U.S.  price  in  these  final  results.  See 
our  response  to  Comment  5  in 
Television  Receivers,  Monochrome  and 
Color,  From  Japan;  Final  Results  of 
Antidumping  Administrative  Review  (55 
FR  35916,  September  4, 1990).  our 
response  to  Comment  6  in  Color 
Television  Receivers  From  the  Republic 
of  Korea;  Final  Results  of  Antidumping 
Administrative  Review  (56  FR  12701, 
March  27, 1991).  and  our  response  to 
Comment  8  in  Color  Television 
Receivers.  Except  for  Video  Monitors, 
From  Taiwan;  Final  Results  of 
Antidumping  Administrative  Review  (56 
FR  31380,  July  10, 1991). 

Comment  6:  FGL  asserts  that  the 
Department  erroneously  included 
packing  material  end  packing  labor 
costs  in  calculating  the  cost  of 
manufacture  (COM)  for  constructed 
value  (CV).  FGL  claims  that  the  net 
effect  of  this  error  is  an  overstatement  of 
selling,  general,  and  administrative 
(SG&A)  expenses  because  the  SG&A 
ratio  is  multiplied  against  a  COM  which 
is  overstated  by  the  amount  of  packing 
costs.  FGL  notes  that  the  Department 
deducted  packing  prior  to  calculating 
profit,  in  order  to  avoid  overstating 
profit,  and  urges  the  Department  to  treat 
SG&A  similarly. 

Department's  Position:  We  disagree. 
FGL  presented  COM  information  for  CV 
models  inclusive  of  packing  costs.  It 
then  deducted  packing  costs  to  arrive  at 
its  COM  figure  presented  in  the  CV 
questionnaire  response.  However, 
during  the  hearing.  FGL  stated  that  the 
packing  charge  in  question  is  consumer 
packaging  which  occurs  at  the  end  of  the 
assembly  line,  and  does  not  represent 
containerization  for  purposes  of 
shipment  (See  hearing  transcript,  June  3, 
19firi,  at  43).  Accordingly,  we  have  used 
the  COM  inclusive  of  packing  since  we 
previously  determined  that  consumer 
packaging  costs  (as  opposed  to 
containerization  for  shipment)  should  be 
considered  part  of  the  product  when 
that  cost  is  included  in  the  price  of  the 
finished  product  (see  Certain  Stainless 
Steel  Cooking  Ware  From  Korea.  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  (51  FR  42873.  42879. 
November  26. 1986). 

Comment  7:  FGL  asserts  that  COM 
used  to  derive  CV  was  calculated 
inclusive  of  royalties.  FGL  cites  a  home 
market  sales  verification  report  from  the 
eight  administrative  review  period  in 


support  of  its  contention  that  royalty 
expense  is  inciured  when  models  are 
sold,  not  when  models  are  produced. 
FGL  claims  that  the  inclusion  of  royalty 
expense  in  COM  results  in  double 
counting  because  royalty  is  also  a 
component  of  SG&A. 

Department  'a  Position:  We  agree  In 
part.  In  FGL's  June  20. 1991  response  to 
clarification  questions  posed  at  the 
hearing.  FGL  explained  that  the 
royalties  for  the  models  in  question 
were  incurred  by  an  independent 
contractor  who  manufactured  television 
receivers  for  FGL  Because  all  items 
included  in  FGL's  acquisition  cost 
including  royalties,  become  part  of 
FGL's  COM.  the  royalties  paid  by  the 
contractor  have  already  been  counted  in 
acquisition  costs.  For  these  final  results, 
we  have  deducted  FGL's  royalty  fee 
from  our  calculation  of  SG&A,  since  this 
cost  was  incurred  by  FGL's  independent 
contractor,  and  is  thus  not  a  FGL  selling 
expense. 

Comment  &-  FGL  claims  that  the 
Department  improperly  treated  certain 
non-operating  and  extraordinary  loss 
items  in  building  up  the  total  SG&A 
figure  for  purposes  of  establishing  an 
SG&A  ratio.  FGL  claims  that  certain 
items  in  non-operating  loss  and 
extraordinary  loss  represent  company- 
wide  expenses  that  are  not  related  to 
the  production  of  the  merchandise  under 
review.  Therefore,  FGL  requests  that  the 
Department  consider  its  April  12, 1991 
submission,  which  was  submitted  for 
the  purpose  of  clarifying  the  portion  of 
non-operating  and  extraordinary  items 
that  are  related  to  the  production  of  the 
merchandise  under  review. 

Department's  Position:  We  agree.  We 
requested  and  received  clarifications 
which  were  submitted  by  FGL  on  April 
12, 1991.  Based  on  FGL's  response,  the 
Department  has  revised  its  buildup  of 
SG&A  for  the  purpose  of  calculating  an 
SG&A  ratio. 

Comment  9:  FGL  claims  that  the 
Department  should  use  total  sales  as  a 
basis  for  determining  the  SG&A  ratio  for 
CV  calculation.  FGL  claims  that  the 
Department  was  in  error  in  calctilating 
the  SG&A  ratio  based  upon  cost  of 
goods  sold  (COGS).  FGL  states  that  the 
Department  should  not  make  a 
distinction  between  the  SG&A  ratio, 
which  was  based  on  COGS,  and  the 
deduction  made  for  transportation, 
which  was  based  on  total  sales. 

Department's  Position:  In  accordance 
with  Department  practice,  we  calculated 
SG&A  by  multiplying  the  ratio  of 
reported  company-wide  SG&A  to 
reported  company-wide  COGS  by  the 
model-specific  COM.  Use  of  a  ratio 
based  on  total  sales  would  be  incorrect 
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because  the  (ieaoBunator  would  include 
an  element  of  profit  thus  creating 
incoagru<Ais  results  wfaea  multiplied  by 
COK4  By  contrast  the  Department 
determined  per-unit  transportation  coats 
using  the  catio  of  oompany-wide 
transportation  costs  to  company-wide 
sales,  since  tkst  ratio  is  applied  to  a  CV 
which  includes  profit 

Commait  iO:  FCL  claims  that  the 
Department  should  not  have  deducted 
the  income  statement  commodity  tax 
amount  from  COGS.  FGL  contends  that 
the  deduction  does  not  achieve  the 
Department's  stated  intent  of  preserving 
tax  neutrality  in  the  commodity  tax 
calculations.  Instead,  the  deduction 
increases  FMV.  M^ch  in  turn 
exacerbates  ^  Imbalance  that  the 
Department  seeks  to  address  in  making 
CV  tax  neutral 

DcpartTTwnfs  Position:  We  disagree.  It 
is  the  Departme&a  policy  to  strip  all 
commodity  tax  expenses,  wherever  they 
are  reported,  from  the  calctdation  of  CV. 
The  increase  in  CV  caused  by  deducting 
commodity  tax  expense  from  the  SG&A 
ratio  ts  best  understood  in  the  following 
context  Where  commodity  tax  expense 
is  acctmnted  for  as  a  part  of  COM  as 
opposed  to  a  aeNing  expense,  the 
Departmenf  8  adjnstraent  is  a  two-step 
process.  Pirat  the  Department 
eliminates  any  commodity  tax  expense 
from  the  reported  COM  Second,  it 
eliminates  commodity  tax  expense  bom 
the  SG&A  taitio  {specificaHy  from  the 
denominator — COGS)  before  applying 
the  ra*ie  to  COM  when  calculating  an 
SGftA  amoont  to  add  to  the  CV  buildup. 

Tlie  effect  of  #rs  adfuatment  is 
siimiaiiy  two-fold.  First,  it  decreases  tiie 
COGS  portion  rfCV.  because  COM  is 
lotvered  bgr  the  per-unit  commodity  tax 
amoaHt  Second,  it  increases  the  relative 
poilion  of  CV  whfeh  is  attributable  to 
SGiA  beca«»e  tin  SG&  A  ratio  increases 
due  to  tkt  deduction  of  conuno<tity  tax 
from  tlH  deaonunator.  FGL  reported 
COM  information  for  CV  models  net  of  a 
per-unit  coranodity  tax  amount.  FCL's 
inoaaie  atateaKat.  bowever,  indicates 
that  commodity  tax  expense  is  charged 
to  COGS  and  KM  to  SC&A.  Moreover. 
FCa.  atalas  in  Ms  case  brief  that 
commoditr  tax  is  a  Ihkki  fide  elonent  of 
coot  Srace  FCL  reported  COM  for  CV 
models  net  of  a  per-unit  commodity  tax 
charge,  it  was  not  eeoessary  for  the 
Departaant  to  perform  the  first  part  of 
the  calcdatton  which,  as  stated  earlier. 
has  the  eOect  ef  decreesinf  the  COGS 
portion  of  CV.  The  Department 
hotvevec  ^id  pecions  Ihe  second  pert  of 
its  calcukatioa.  wMch  involved  removing 
commodity  tax  expease  from  the  SG4  A 
ratio  4eMateatM  {COGS). 

Commemt  IL  FGL  omtends  that  «wth 
regacd  to  adjastmeiUs  toCV.  the 


Department  cbd  not  meet  one  of  the 
fundamental  TBqairenients  of  the 
antidumping  law.  namely,  that  U.S.  price 
be  coispared  to  an  ecoaomically 
equivalent  FMV,  regardless  of  whether 
hoBie  market  third  oouotry.  or  CV  is 
used  to  calculato  FMV.  In  support  of  its 
position,  FGL  cites  AsocJacion 
Cohmbiana  De  Exportodoree  versus 
United  States  (704  F.  Supp.  1114  (lOaSj). 
FGL  points  out  that,  while  the 
Department  adjusted  U.S.  price 
downward  to  an  ex-factory  price,  it 
failed  to«dja»tCV.  which  included 
direct  and  iiMlirect  selling  expenses.  FGL 
ur^s  the  Department  to  adjust  both  CV 
and  Its.  price  in  order  to  arrive  at  a 
specific  ceaonoa  poiat  in  die  chain  of 
commerce,  and  cites  Saxith-Corona 
Group  versus  United  Staies  (713  F.2d 
1568  (Fed.  Qr.  19S3).  cert  denied  405 
U.S.  1022  (t984JJ «  Bivport  of  iU 
posltioo.  FGL  oooteods  that  the 
Department  is  required  to  find  that 
common  point  by  way  of  adjustments  to 
CV  including  an  ESP  offset 

FGL  points  out  that  the  Department 
fmds  itself  ia  the  unusual  situation  of 
not  havmg  any  adjustments  to  make  to 
CV  specifically  bficause  the  Department 
•elected  CV  as  its  raodd  match.  FGL 
claims  that  this  selection  resulted  in  the 
Department's  not  receiving  cost  and 
eiqwRse  data  associated  with  home 
market  esodels.  FGL  concludes  that  the 
Departsaent  wen,  therefore,  unable  to 
reduce  CV  by  eBodel-epecific  selling 
expenses,  as  the  Department  would 
have  prefecred.  FGL  points  out  that  the 
company  did  not  cause  this  situation. 
nor  did  it  fuii  to  provide  full  and 
complete  responses  to  the  Department's 
requests. 

To  reaedy  this  situation,  FGL 
suggests  that  the  Department  implement 
one  of  three  altonatives  devised  by 
FGL.  la  the  first  alteraaUve.  FGL 
suggests  deducting  mil  the  US,  selling 
expenses  fromCV.  FGL  claims  the 
Department  previously  employed  this 
method  in  Certain  Fresh  Cut  Flo%vers 
froBColonbia  (52  FR  6642.  March  S. 
1987).  FGL  argues  that  the  QT  held  this 
method  to  be  oot  only  reasonable,  but 
necessary  under  19  U.S.C  1677<bKaX4). 
{Asociacion  Cohmitiaaa  De 
Kxportadoroe  versus  Uiu'ted  States  {704 
F.  Supp.  1114  (CIT  ia89).) 

As  «  aecond  alternative.  FGL  suggests 
that  the  Departi&ent  refrain  from  making 
any  circumstanoe  of  sales  adiustmoit  to 
US.  prioe.  Akemadvely,  FGL  requests 
that  the  Department  use  data  previously 
submitted  in  the  eighth  and  ninth 
admioistnrtive  reviews.  In  addition,  FGL 
specificafly  requests  that  the 
Department  ese  such  data  toe  the  hame 
lasaket  costs  and  «jq»e—es  whiA  were 
not  pnwkled  4b  «hk  review. 


In  response.  Zenith  opposes 
applicatioB  of  each  methodology  and 
argues  that  FCL's  position  suffers  from  a 
fa^  premise,  namely  that  adfustmeots 
to  FMV  must  be  made.  Zemth  contends 
that  adjostmeats  should  be  granted  only 
after  such  adjustments  are  satisfactorily 
identified  and  quantified  by  the  claiming 
respondent.  Thus.  Zenith  concludes,  if 
FGL  provided  no  qoantification  of  home 
market  daoaa,  none  should  be  made. 
Moreover.  Zenith  asserts  that  each 
altemabve  method  set  forth  by  PGL 
would  be  unlawfuL 

As  to  the  first  altemative,  Zenith 
claims  that  applying  U.S.  sales 
adjustments  would  be  divorced  from  the 
statutory  requirement  that  adjustments 
be  for  differences,  not  "tdenticalttiea.*' 
With  respeot  la  the  second  alternative. 
Zenith  asserts  that  a  failure  to  make 
adjustments  to  U.S.  price  would  be 
unlawful,  sinoe  (he  expenses  are 
established  on  record  and  tt)e  statute 
requires  that  ttiey  he  taken  into  account 
in  the  dumping  calculation.  As  for  the 
third  altemattre.  Zenith  argues  it  is  too 
late  in  this  review  for  PGL  to  provide 
data  submissions  as  support  for  new 
adjustment  daims.  Zenidt  condudes 
that  no  adjustments  may  be  made. 

Departments  Position:  For  these  final 
results,  we  did  not  employ  and  of  the 
alternatives  suggested  by  FGL  With 
respect  to  FGL's  first  suggested 
alternative,  there  Is  no  provision  in  the 
statute  in^tructisg  tu  to  use  U.S.  selQng 
expenses  as  a  surrogate  (see  Color 
Television  Receivers  From  Taiwan; 
Pinal  Results  of  Antidumping  Duty 
Administrative  Review  (58  FR  3137B, 
July  10, 1991.  Comment  32).  With  respect 
to  the  second  altomative.  as  Zenith 
points  out  we  are  required  by  law  to 
deduct  U.S.  selling  expenses  from  US. 
price  {section  772(eX2)  of  the  Tariff  Act). 
We  cannot  apply  FCL's  final  suggestion, 
to  use  data  previously  submitted  lor  the 
eighth  and  ninth  administrative  reviews, 
because  eudi  data  is  aot  on  the  record 
of  this  proceeding.  Further,  use  of  such 
data  would  be  lees  appropriate  than 
current  period  data  that  is  on  the  record. 

For  these  final  results,  we  have 
adjusted  PGL's  hooie  market  sales 
prices  for  setting  e)^nses.  using  the 
ratio  of  selling  aKpease  to  total  sales 
based  upoa  the  company's  coosolidatod 
fmaacial  atotaataots.  In  aiiditioo.  we 
derived  the  salliag  expense  adiustnient 
for  CV  by  appiyiog  die  ratto  of 
company-w^de  aeUing  expease  to 
compaoy-wide  COGS  to  the  COM  of  the 
models  ased  for  CV.  We  then  deducted 
the  cakalated  mount  from  CV. 

Commefrf  2£- FGL  «fuaa  that  the 
Department  ahaald  haw  reiected 
Zenith's  alhigaiioa  of  below-oost  \ 


in  the  home  market  as  untime 
claims  the  Department  did  no 
this  objection  when  it  was  ori 
raised  by  FGL,  and  requests  i 
Department  address  it  at  this 

FGL  also  argues  that,  pursu 
section  1677b(b),  before  the  D 
can  disregard  any  below-cost 
must  first  determine  that  such 
were  made  over  an  extended 
time,  in  substantial  quantities 
prices  which  do  not  permit  re< 
all  costs  within  a  reasonable 
time  in  the  normal  course  of  t 
claims  that  the  Department  oi 
conducted  a  cost  test  for  two 
March  and  April  1988,  rather 
the  entire  period  of  review.  F( 
that  two  months  does  not  con 
extended  period  of  time,  and 
Department  has  failed  to  satii 
stated  requirement 

Second,  FGL  claims  that  sii 
small  quantity  of  home  marke 
this  model  occurred  during  th 
review,  the  Department  has  a 
to  meet  the  requisite  substant 
quantity  of  sales  below  cost  t 

Finally,  while  FGL  admits  t 
market  sales  of  model  21VM2 
made  at  prices  lower  than  usi 
the  company's  dose-out  of  thi 
FGL  claims  that  these  lower  i 
not  prove  that  overall  sales  ol 
were  made  below  cost  over  a 
period  of  time.  Therefore,  FGI 
the  Department  should  recalc 
FMV  inclusive  of  all  sales  of  1 
market  model. 

Department's  Position:  As  i 
procedural  matter,  the  Depari 
examines  an  allegation  of  sal 
cost  to  determine  whether  a  c 
investigation  is  warranted.  Ei 
allegation  stands  or  falls  on  i1 
merits.  In  this  case.  Zenith  su 
allegation  in  a  timely  manner 
provided  sufficient  reason  to 
suspect  that  FGL  made  sales 
of  production. 

Furthermore,  contrary  to  F( 
that  the  cost  test  was  only  co: 
two  months  of  the  period,  we 
sales  below  cost  in  every  moi 
review  period.  Moreover,  we 
there  were  substantial  quanti 
below  cost  sales  in  each  mon 
period.  We  consider  the  numi 
constitute  a  "substantial  quai 
when  more  than  10  percent  oi 
a  given  model  were  sold  at  pi 
the  cost  of  production.  Finallj 
respect  to  FCL's  argument  thi 
model  21VM2B  was  an  obsol( 
although  the  legislative  histoi 
section  1677b(b)  recognizes  tl 
obsolescence  may  justify  usir 
infrequent  sales  below  cost  t 
obsolescence  does  not  justify 
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In  response.  Zenith  opposes 
applicatioB  of  each  methodology  and 
argues  that  FGL's  position  suffers  from  a 
fa^  premise,  namely  that  adjustments 
to  FMV  must  be  made.  Zemth  contends 
that  adjostmeats  should  be  granted  only 
after  such  adjustments  are  satisfactorily 
identified  and  quantified  by  the  claiming 
respondent.  Thus,  Zenith  concludes,  if 
FGL  provided  no  qoantificabon  of  home 
market  daanu  none  should  be  made. 
Moreover.  Zenith  asserts  that  each 
altemabve  method  set  forth  by  FGL 
would  be  vnlawfuL 

As  to  the  fost  ateemative.  Zenith 
claims  that  app^ring  U.S.  sales 
adiustmeats  would  be  divorced  from  the 
statutory  requirement  that  adjustments 
be  for  differeBoea,  not  "identicaltties.*' 
With  respect  ta  the  second  alternative. 
Zenith  asserts  that  a  failure  to  make 
adjustments  to  U.S.  price  would  be 
unlawful,  sinoe  the  expenses  are 
established  on  record  and  tiie  statute 
requires  that  ttiey  he  taken  into  account 
in  the  dumping  calculation.  As  for  the 
third  aitemattre.  Zenith  argues  it  is  too 
late  in  this  review  for  FGL  to  provide 
data  submissions  as  support  for  new 
adjustment  daims.  Zenidt  concludes 
that  no  adjustments  may  be  made. 

Departments  Position:  For  these  final 
results,  ws  did  not  employ  and  of  the 
alternatives  suggested  by  FGL  With 
respect  to  FGL's  first  suggested 
alternative,  there  Is  no  provision  in  the 
statute  inStructisg  tu  to  use  U.S.  seffing 
expenses  as  a  surrogate  tsee  Color 
Television  Receivers  From  Taiwan; 
Pinal  Results  of  Antidumping  Duty 
Administrative  Review  (58  FR  31378. 
July  10, 1991.  Comment  32).  With  respect 
to  the  second  alternative,  as  Zenith 
points  out  we  are  required  by  law  to 
deduct  U.S.  seSiog  expenses  from  US. 
price  (sectioB  772(eX2)  of  the  Tariff  Act). 
We  cannot  apply  FGL's  final  suggestion, 
to  use  data  previously  submitted  for  the 
eighth  and  ninth  administrative  reviews, 
because  eudi  data  is  aot  on  the  record 
of  this  prooeeding.  Further,  use  of  such 
data  would  be  lass  appropriate  than 
current  period  data  diat  is  on  the  record. 

For  these  final  results,  we  have 
adjusted  PCL's  home  market  sales 
prices  for  sattiagexpeasec  using  the 
ratio  of  setUngascpeaBa  to  total  sales 
based  opoa  tka  company's  consolidated 
fmaBcial  statamaots.  Io  aiiditioo.  we 
derived  the  solliag  expense  Miiustnient 
for  CV  by  ttppiyktg  ^  ratio  of 
company-«^^  aeUiag  expense  to 
compaoy-wide  COGS  to  the  COM  of  the 
models  asad  for  CV.  Wc  than  deducted 
the  cakdlated  mnouBt  from  CV. 

GxTunefrf  2£- FGL  «fua«  that  the 
Department  ahaald  haw  reiected 
Zenith's  aHagaitoa  of  helow-oost  \ 


in  the  home  market  as  untimely.  FGL 
claims  the  Department  did  not  address 
this  objection  when  it  was  originally 
raised  by  FGL.  and  requests  that  the 
Department  address  it  at  this  time. 

FGL  also  argues  that,  pursuant  to 
section  1677b(b),  before  the  Department 
can  disregard  any  below-cost  sales,  it 
must  first  determine  that  such  sales 
were  made  over  an  extended  period  of 
time,  in  substantial  quantities,  and  at 
prices  which  do  not  permit  recovery  of 
all  costs  within  a  reasonable  period  of 
time  in  the  normal  course  of  trade.  FGL 
claims  that  the  Department  only 
conducted  a  cost  test  for  two  months. 
March  and  April  1988,  rather  than  for 
the  entire  period  of  review.  FGL  states 
that  two  months  does  not  constitute  an 
extended  period  of  time,  and  thus  the 
Department  has  failed  to  satisfy  the  first 
stated  requirement 

Second,  FGL  claims  that  since  only  a 
small  quantity  of  home  market  sales  of 
this  model  occurred  during  the  period  of 
review,  the  Department  has  also  failed 
to  meet  the  requisite  substantial 
quantity  of  sales  below  cost  test 

Finally,  while  FGL  admits  that  home 
market  sales  of  model  21VM2B  were 
made  at  prices  lower  than  usual  due  to 
the  company's  close-out  of  the  model. 
FGL  claims  that  these  lower  prices  do 
not  prove  that  overall  sales  of  the  model 
were  made  below  cost  over  an  extended 
period  of  time.  Therefore,  FGL  claims 
the  Department  should  recalculate  the 
FMV  inclusive  of  all  sales  of  the  home 
market  model. 

Department's  Position:  As  a 
procedural  matter,  the  Department 
examines  an  allegation  of  sales  below 
cost  to  determine  whether  a  cost 
investigation  is  warranted.  Each 
allegation  stands  or  falls  on  its  own 
merits.  In  this  case.  Zenith  submitted  its 
allegation  in  a  timely  manner  and 
provided  sufficient  reason  to  believe  or 
suspect  that  FGL  made  sales  below  cost 
of  production. 

Furthermore,  contrary  to  FGL's  claim 
that  the  cost  test  was  only  conducted  for 
two  months  of  the  period,  we  foimd 
sales  below  cost  in  every  month  of  the 
review  period.  Moreover,  we  note  that 
there  were  substantial  quantities  of 
below  cost  sales  in  each  month  of  the 
period.  We  consider  the  number  to 
constitute  a  "substantial  quantity," 
when  more  than  10  percent  of  the  sale  of 
a  given  model  were  sold  at  prices  below 
the  cost  of  production.  Finally,  with 
respect  to  FGL's  argument  that  the 
model  21VM2B  was  an  obsolete  model, 
although  the  legislative  history  of 
section  1677b{b)  recognizes  that 
obsolescence  may  justify  using 
infrequent  sales  below  cost  the  fact  of 
obsolescence  does  not  justify  using 


systematic  sales  below  cost  as  a  basis 
for  FMV.  In  this  case,  below  cost  sales 
of  model  21VM2B  were  substantial  and 
occurred  over  an  extended  period  of 
time.  Moreover,  given  the  fact  that  the 
model  has  been  discontinued,  costs  for 
this  model  never  will  be  recovered. 
Therefore,  we  have  disregarded  below 
cost  sales  of  this  model. 

Comment  13:  FGL  claims  it  is  the 
Department's  policy  to  exclude  from  the 
margin  calculation  those  U.S.  sales  that 
are  not  representative  of  the  seller's 
behavior.  Citing  Ipsco,  Inc.  v.  United 
States,  714  F.  Supp.  1211.  in  support  of 
its  position,  FGL  advocates  application 
of  this  policy  to  model  TF-2085  in  the 
present  review,  because  that  model  was 
at  the  very  end  of  its  sales  life  and  was 
sold  in  insignificant  quantities  as 
compared  to  the  television  market  as  a 
whole.  FGL  states  that  to  clear  out  its 
inventory.  Teknika  sold  this  model  at 
prices  lower  than  the  weighted  average 
selling  price  from  the  prior  review 
period.  FGL  asserts  that  this 
circumstance  is  a  clear  indication  that 
such  sales  of  model  TF-2085  represent 
an  aberration  and  should  be  excluded 
from  margin  calculations. 

Department 's  Position:  We  disagree. 
The  Department  does  not  ignore  U.S. 
sales  on  the  basis  of  obsolescence  [see 
Portable  Electric  Typewriters  From 
Japan;  Final  Results  of  Antidumping    , 
Duty  Administrative  Review  (56  FR 
14072.  April  5. 1991.  Comment  27). 
Additionally,  there  is  no  provision  in  the 
statute  to  exclude  U.S.  sales  in  an 
administrative  review,  except  in  cases 
of  sampling.  FGL's  reference  to  Ipsco  is 
misplaced  since  that  case  involved  a 
less  than  fair  value  investigation. 

Moreover.  FGL  has  not  demonstrated 
that  the  sales  at  issue  were  not 
representative  of  the  seller's  behavior. 
FGL  indicates  it  sold  a  close-out  model 
in  fewer  quantities  than  usual.  However, 
we  do  not  find  it  unusual  for  a  television 
manufacturer  to  close  out  certain  older 
models  and  develop  new  models. 
Inasmuch  as  the  development  and 
marketing  of  new  models  and  new 
technologies  is  an  inherent  part  of  the 
television  industry,  the  obsolescence  of 
older  models  must  also  be  viewed  as  a 
normal  part  of  the  television  business.  In 
short,  selling  models  which  are  rapidly 
approaching  the  end  of  their  sales  lives 
should  not  be  construed  as  conduct 
unrepresentative  of  the  seller's  behavior 
in  the  television  industry.  Moreover. 
FGL  has  not  demonstrated  that  inclusion 
of  model  TF-2085  sales  would 
undermine  the  fairness  of  the 
comparison  of  foreign  and  domestic 
sales. 

Comment  14:  FGL  contends  that  the 
Department  incorrectly  calculated  FMV 


based  on  home  market  sales.  FGL  states 
the  Department  only  adjusted  FMV  for 
physical  differences  in  merchandise, 
difierences  in  commodity  tax  amounts, 
royalties,  and  packing.  FGL  claims  the 
Department  failed  to  adjust  for  direct 
selling  expenses  and  any  ESP  offset. 
FGL  suggests  the  Department  apply  the 
relevant  data  from  FGL's  December  29, 
1989  submission  which  covers  this 
review  period.  Alternatively.  FGL 
suggests  applying  data  from  its 
supplementary  response  of  September  5, 
1990.  FGL  contends  that  appropriate 
ratios  can  be  derived  by  dividing  these 
expense  figures  by  total  domestic  sales. 
To  support  its  claim,  FGL  reminds  the 
Department  that  it  applied  this  method 
in  the  previous  administrative  review. 

In  response.  Zenith  restates  its 
contention  that  FGL's  argument  suffers 
from  an  erroneous  premise  that  the 
Department  must  make  adjustments  to 
price-based  FMV.  Zenith  contends  that 
FGL  failed  to  provide  adjustment- 
specific  quantification  data,  and  thus,  no 
adjustments  are  required  and  none 
should  be  made. 

Department's  Position:  We  requested 
and  received  additional  information  to 
determine  whether  FGL's  reported 
selling  expenses  constituted  direct  or 
indirect  expenses.  Pursuant  to  FGL's 
June  26, 1991  response,  which  clarified 
the  nature  of  the  previously  reported 
expenses,  we  adjusted  the  FMV  for 
selling  expenses,  which  were  allocated 
on  the  basis  of  total  sales,  as  reflected  in 
the  consolidated  financial  statements. 

Comment  15:  FGL  contends  that  the 
Department's  U.S.  warranty  expense 
adjustment  is  artificially  inflated.  FGL 
points  out  that  the  warranty  expenses 
reported  by  Teknika  are  all  after-sale 
expenses,  and  thus,  pertain  not  only  to 
sales  made  during  the  period  of  review, 
but  also  to  sales  made  during  earlier 
review  periods.  FGL  insists  that 
inclusion  of  warranty  expenses 
pertaining  to  sales  not  under  review 
resulted  in  excessive  warranty  expenses 
attributed  to  model  TF-2065,  which  is  in 
the  process  of  being  phased  out.  FGL 
contends  that  it  defies  economic  logic  to 
attribute  close  to  half  of  sales  value  to 
warranty  expense  for  a  mass-produced 
and  commercially  sold  television  model. 
FGL  adds  that  a  similar  situation  exists 
for  model  TG-1923.  To  create  a  realistic 
adjustment  ratio,  FGL  requests  that  the 
Department  base  the  warranty  expense 
ratio  on  FGL's  historical  warranty 
experience  for  the  five  years  preceding 
the  review  period. 

In  response.  Zenith  argues  that  the 
excessive  amounts  for  warranty 
expense  in  this  review  are  irrelevant 
given  the  Department's  practice  of  using 
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GOfi1«nporaDeou8  warranty  expenses  to 
qualify  the  adiustment  in  the  review 
period.  Zenith  asserts  that  the 
Department  cannot  now  refuse  to  use 
that  metfaodologj-  merely  because,  in 
this  instance,  k  is  ad\'er8e  to  a 
respondent  Zenith  daims  that  the 
current  adversity  for  FGL  is  merely 
indicative  of  the  fact  that  in  prior 
reviews  the  Department  undercounted 
the  warranty  expense  for  these  models, 
and  that  tke  actual  expenses  are  now 
catching  up  with  PCL.  Zenith  concludes 
that  the  remaining  warranty  expense 
mast  be  charged  against  these  current 
period  sales. 

Department's  Position:  Although  we 
generaDy  Hse  warranty  expenses 
incurred  during  the  j>eriod  of  the  review, 
the  Department  will  consider  longer 
historical  periods  to  provide  a  more 
accurate  estimate  of  the  eventual 
warranty  ex|>en6e8  for  the  merchandise 
under  review.  Although  we  recognize 
that  the  current  period  warranty 
expense  methodology  also  captures 
expenses  pertaining  to  merchandise  sold 
prior  to  the  review  period,  this  is 
normally  counterbalanced,  since  some 
warranty  expenses  pertaining  to  the 
subject  mercfaaodise  will  be  incurred 
after  the  review  period  (see  Color 
Televisimt  Receivers  From  Korea;  Final 
Results  of  the  Antidumping  Duty 
Administrative  Review  (58  FR  12701. 
March  27. 1991,  Comment  38).  In  the 
case  of  FGL,  the  company  experienced  a 
predpitouB  drop  in  sales  from  one 
review  period  to  the  next.  In  effect 
substantial  warranty  expenses 
pcrtainii^  largely  to  sales  from  previous 
periods  accmnulated  on  the  small 
number  of  sales  in  the  ciurent  review 
period,  resulting  in  excessive  per  unit 
warranty  expenses.  In  view  of  the 
unusual  circumstances,  some  change  in 
methodology  is  warranted  in  order  to 
maintain  the  integrity  of  the  estimate, 
and  to  avoid  overstating  the  warranty 
expenses  that  would  result  if  our  normal 
methodology  were  applied  (see  Color 
Television  Receivers  From  Korea;  Final 
Results  of  the  Antidumping  Duty 
Administrative  Review  (53  FR  24975, 
|u1f  1, 1968,  Comment  58).  Accordingly. 
we  have  dianged  our  methodology  to 
include  the  historical  warranty 
experieace  of  the  company  for  the 
models  in  question.  Specifically,  we 
allocated  combined  warranty  expenses 
from  the  previous  three  years  and  the 
current  review  period  over  combined 
sales  for  the  same  time  periods. 

Comment  16:  FGL  contends  that  the 
inventory  carrying  costs  should  be 
calculated  based  upon  the  price  Teknika 
pays  for  tbe  merchandise,  rather  than 
the  price  it  charges  to  its  customers.  FCH, 


argues  that  since  the  expense  relates  to 
the  opportunity  cost  of  tying  up  money 
spent  on  niventOTy.  the  true  opportunity 
cost  to  be  imputed  to  Teknika  is 
Teknika 's  cost  of  purchasing  televisions 
from  FGL  not  the  prices  it  eventually 
charges  to  its  customers.  Accordingly. 
FGL  contends  that  tbe  Department 
should  recalculate  imputed  interest 
based  upon  the  value  of  the 
merchandise  as  it  entered  the  United 
States,  as  was  done  in  the  case  of 
calculating  the  imputed  cost  of  time-on- 
the-water. 

Department's  Position:  U.S.  inventory 
canying  costs  should  be  calculated  on 
the  landed  costs  of  the  merchandise, 
rather  than  the  transfer  prices  or  the  unit 
resale  prices,  because  the  merchandise 
is  valued  while  in  inventory  based  upon 
landed  costs  (see  Television  Receivers. 
Monochrome  and  Color.  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  (56  FR  24370, 
May  30, 1991,  Comment  4)).  Landed 
costs  include  the  transfer  price  plus 
foreign  inland  freight,  brokerage  and 
handling,  foreign  inland  insurance, 
ocean  freight,  marine  insurance,  and 
U.S.  duty.  Accordingly,  we  have 
recalculated  inventory  carrying  costs 
using  the  la.^d€d  costs  of  the 
merchandise  as  a  basis  for  the 
calculation. 

Comment  17:  FGL  contends  that  an 
interest  expense  adjustment  based  upon 
imputed  inventory  carrying  costs  is 
generally  unnecessary,  and  should  not 
be  made  for  FGL  in  this  case. 
Specifically,  FGL  admits  that  the 
company  experienced  an  overall  decline 
in  the  price  of  one  of  its  models  during 
the  period  of  review.  However.  FGL 
represents  that  this  price  decline  is  due 
largely  to  the  company's  recognition  that 
the  value  of  the  merchandise  decreases 
the  longer  it  sits  in  inventory.  Thus,  FGL 
argues  that  Teknika 's  pricing  abeady 
contains  an  imputed  cost  element 

In  response.  Zenith  claims  that  FGL's 
argument  is  an  attempt  to  excuse 
dumping.  Zenith  claims  FGL  essentially 
admitted  that  it  could  not  sell  the 
merchandise  unless  it  greaUy  reduced 
its  prices.  Zenith  argues  that  the 
combination  of  a  long  inventory  period 
and  reduced  prices  helps  to  account  for 
the  dumping  margin  found.  Zenith  states 
that  the  combination  of  factors  was 
created  by  FGL's  commercial  decisions, 
and  that  FGL  should  not  be  excused 
from  the  consequences  of  those 
decisions  in  the  dumping  calculations. 

Department's  Position:  The 
Department  tmfnites  an  interest  expense 
for  time  in  inventory  in  order  to  adjust 
for  the  <^>portnnity  cost  of  holding  the 
merchandise  in  inventory.  An 


opportunity  cost  arises  because  funds 
exp«ided  therefor  could  have  been 
invested  in  ahemative  financial 
arrangements  yielding  interest  during 
the  inventory  period.  Since  the  interest 
expense  associated  with  time  in 
inventory  cannot  be  isolated  from  other 
interest  expenses,  the  Department  must 
impute  this  expense  amount.  However, 
the  Department's  long-standing  policy  is 
to  treat  the  opportunity  cost  of  holding 
inventory  as  a  real  expense  (see 
Portable  Electric  Typewriters  From 
)apan:  Final  Results  of  Antidumping 
Duty  Administration  Review  (52  FR 
1504,  January  14, 1987,  Comment  5)). 

Second,  we  view  FGL's  incremental 
price  reduction  not  as  a  measure  of 
inventory  carrying  cost,  but  as  a 
measure  of  tfie  valiie  of  merchandise 
affected  by  the  nature  of  the  television 
business,  including  the  company's  need 
to  turn  over  its  inventory.  Accordingly, 
we  have  made  an  interest  expense 
adjustment  based  upon  imputed 
inventory  carrying  costs. 

Comment  18:  FGL  objects  to  the 
calculation  of  U.S.  inventory  carrying 
cost  based  on  actual  transaction-specific 
inventory  periods,  as  opposed  to  a 
calculation  based  on  the  average  length 
of  time  in  inventory.  FGL  insists  that  the 
Department  made  exceedingly  large 
imputed  interest  deductions  to  U.S.  price 
as  a  result  of  its  inventory  carrying  cost 
calculations.  The  company  claims  that, 
as  a  result  it  is  being  penalized  for  its 
U.S.  subsidiary's  inability  to  sell  the 
merchandise  "as  soon  as  it  would 
choose."  By  imputing  an  interest 
expense,  FGL  contends  that  the 
Department  is  creating  dumping  margins 
based  upon  circumstances  which  neither 
FGL  nor  Teknika  can  control.  As  a 
result  FGL  asserts  that  the 
Department's  method  of  imputing 
interest  in  inherently  unfair  and 
unreasonable,  in  support  FGL  cites 
Melamine  Chemicals,  Inc.  v.  United 
States.  (732  F.2d.  924  {Fed.  Cir.  1984)). 
where  the  Court  specifically  stated  that 
"(a]  finding  of  LTFV  sales  based  on  a 
margin  resulting  solely  from  a  factor 
beyond  the  control  of  the  exporter 
would  be  unreal,  unreasonable,  and 
unfair." 

FGL  adds  that  the  Department's 
methodology  ignores  the  fact  that 
businesses,  including  Teknika,  do  not 
accoimt  for  costs  in  this  way.  FGL 
contends  the  adjustment  in  a  theoreticaL 
not  an  actual  expense,  and  should  thus 
be  calculated  based  upon  a  theoretical 
standard  which  comports  with  practices 
in  the  normal  course  of  businesses. 
Accordingly,  FGL  concludes  that  the 
Department  should  adjust  for  imputed 
interest  based  upon  the  median  length  of 
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opportunity  cost  arises  because  funds 
expanded  therefor  could  have  been 
invested  in  ahemative  financial 
arrangements  yielding  interest  during 
the  inventory  period.  Since  the  interest 
expense  associated  with  time  in 
inventory  cannot  be  isolated  from  other 
interest  expenses,  the  Department  must 
impute  this  expense  amount.  However, 
the  Department's  long-standing  pohcy  is 
to  treat  the  opportunity  cost  of  holding 
inventory  as  a  real  expense  (see 
Portable  Electric  Typewriters  From 
(apan:  Final  Results  of  Antidumping 
Duty  Administration  Review  (52  FR 
1504.  January  14, 1987,  Comment  5)). 

Second,  we  view  FGL's  incremental 
price  reduction  not  as  a  measure  of 
inventory  carrying  cost,  but  as  a 
measure  of  the  value  of  merchandise 
affected  by  the  nature  of  the  television 
business,  including  the  company's  need 
to  turn  over  its  inventory.  Accordingly, 
we  have  made  an  interest  expense 
adjustment  based  upon  imputed 
inventory  carrying  costs. 

Comment  18:  FGL  objects  to  the 
calculation  of  U.S.  inventory  carrying 
cost  based  on  actual  transaction-specific 
inventory  periods,  as  opposed  to  a 
calculation  based  on  the  average  length 
of  time  in  inventory.  FGL  insists  that  the 
Department  made  exceedingly  large 
imputed  interest  deductions  to  U.S.  price 
as  a  result  of  its  inventory  carrying  cost 
calculations.  The  company  claims  that, 
as  a  result  it  is  being  penalized  for  its 
U.S.  subsidiary's  inability  to  sell  the 
merchandise  "as  soon  as  it  would 
choose."  By  imputing  an  interest 
expense,  FGL  contends  that  the 
Department  is  creating  dumping  margins 
based  upon  circumstances  which  neither 
FGL  nor  Teknika  can  control.  As  a 
result.  FGL  asserts  that  the 
Department's  method  of  imputing 
interest  in  inherently  unfair  and 
unreasonable.  In  support,  FGL  cites 
Melamine  Chemicals,  Inc.  v.  United 
States.  (732  F.2d.  924  (Fed.  Cir.  1984)J. 
where  the  Court  specifically  stated  that 
"[a]  finding  of  LTFV  sales  based  on  a 
margin  resulting  solely  from  a  factor 
beyond  the  control  of  the  exporter 
would  be  unreal,  unreasonable,  and 
unfair." 

FGL  adds  that  the  Department's 
methodology  ignores  the  fact  that 
businesses,  including  Teknika,  do  not 
accoimt  for  costs  in  this  way.  FGL 
contends  the  adjustment  in  a  theoreticaL 
not  an  actual  expense,  and  should  thus 
be  calculated  based  upon  a  theoretical 
standard  which  comports  with  practices 
in  the  normal  course  of  businesses. 
Accordingly.  FGL  concludes  that  the 
Department  should  adjust  for  imputed 
interest  based  upon  the  median  length  of 


time  for  televisions  in  inventory  rather 
than  the  actual  transaction-specific 
inventory  periods  which  have  potential 
for  ridiculous  results. 

Department's  Position:  We  disagree. 
Whenever  possible,  we  prefer  using 
data  for  individual  transactions  rather 
than  weight-averaged  data  because 
these  more  accurately  reflect  actual 
costs.  Since  FGL  was  able  to  provide  the 
actual  inventory  period  for  each 
individual  transaction,  we  used  that 
data  to  determine  FGL's  U.S.  inventory 
carrying  cost  (see  Television  Receivers, 
MonocluDme  and  Color.  From  Japan-. 
Fmal  Results  of  Antidumping 
Administrative  Reviews  (56  FR  5395, 
February  11. 1991,  Comment  12). 

Comment  19:  Citing  Timken  Co.  v. 
United  States.  (11  CIT  786,  673  F.  Supp. 
495  (1987)1  and  Smith-Corona  Group  v. 
United  States.  (713  F.2d  1568  (Fed.  Cir. 
1983).  cert,  denied  405  U.S.  1022  (1984)), 
FGL  requests  that  the  Department 
perform  all  adjustments  for  direct  U.S. 
selling  expenses  as  additions  to  FMV, 
instead  of  as  deductions  to  U.S.  price. 
Department's  Position:  We  disagree. 
As  stated  in  the  previous  administrative 
reviews,  we  are  not  following  the  CITs 
decisioos  in  Timken  or  Smith-Corona 
(see  our  response  to  Comment  2  above). 
We  continue  to  maintain  that  section 
773  of  the  Tariff  Act  does  not  prohibit  us 
from  deducting  direct  selling  expenses 
from  ESP.  Consequently,  our  long- 
standing practice  of  making  adjustments 
for  direct  selling  expenses  under  either 
section  772  or  section  773  of  the  Tariff 
Act  is  still  in  effect  (see  Television 
Receivers,  Monochrome  and  Color, 
From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (58  FR  5392.  February  11. 1991. 
Comment  11)). 

Comment  20:  Zenith  argues  that  the 
genera!  expenses  component  of  CV 
should  include  commodity  tax.  rebates, 
and  discounts.  Zenith  contends  that 
these  items  must  be  included  in  CV  in 
order  for  the  Department  to  be  in 
conformity  with  19  USC  1677b(e)(l)(B). 
which  requires  that  general  expenses 
include  what  is  usually  reflected  in 
sales.  Zenith  adds  that  not  only  docs 
FGL  claim  that  discounts,  rebates,  and 
taxes  are  reflected  in  the  price  of  the 
receivers  when  sold,  but  that  the 
Department  itself  uisists  that  such  items 
are  proper  subjects  for  adjustment  under 
its  authority  to  adjust  for  differences  in 
circumstances  of  sale. 

FGL  counters  that  19  USC  1677b{e) 
enumerates  specific  items  to  be  included 
within  CV  and  that  con\modity  tax  is 
not  one  of  these  items.  FGL  argues  that 
commodity  tax  is  recognized  elsewhere 
in  the  alatute.  and  that  if  Congress 
intended  CV  to  include  commodity  tax. 


it  would  have  been  included  in  the  CV 
section  of  the  statute.  FGL  concludes 
that  there  is  no  legal  basis  to  include 
commodity  tax  in  CV. 

With  respect  to  discounts  and  rebates. 
FGL  claims  that  these  items  were 
included  in  CV,  according  to  the 
company's  September  5, 1991 
supplemental  response.  However,  FGL 
claims  that  these  items  should  be 
deducted  from  CV  because  the 
Department  considers  discounts  and 
rebates  to  be  adjustments  to  price  rather 
than  selling  expenses.  FGL  contends 
that  adjustments  to  price  are  not 
permissible  elements  of  cost-based  CV, 
and  cites  Television  Receivers. 
Monochrome  and  Color,  from  Japan; 
Final  Results  of  Antidumping 
Administrative  Review  (56  FR  18069, 
April  19. 1991,  Comment  8).  Accordingly, 
FGL  advocates  removal  of  discounts 
and  rebates  from  CV. 

Department's  Position:  We  disagree 
with  Zenith.  Commodity  taxes  should 
not  be  included  in  CV.  Pursuant  to 
section  773(e)  of  the  statute,  the 
Department  constructs  an  ex-factory 
value  comprised  of  the  costs  of 
manufacturing,  general  expenses  (i.e., 
SG&A  expenses),  profit  on  home  market 
sales,  and  the  cost  of  packing  the 
merchandise  for  shipment  to  the  United 
States.  To  make  an  appropriate  "apples- 
to-apples"  comparison  of  this  surrogate 
FMV  to  USP,  all  commodity  taxes  are 
removed  from  USP,  and  no  commodity 
tax  is  added  thereto.  Thus,  contrary  to 
Zenith's  assertions,  when  CV  is  used  to 
determine  FMV,  there  is  no  basis  in  the 
statute,  or  otherwise,  for  including  home 
market  commodity  taxes.  (See  Color 
Television  Receivers  From  the  Republic 
of  Korea:  Final  Results  of  the 
Antidumping  Administrative  Review  (56 
FR  12701.  March  27, 1991.  Comment  9.) 
With  respect  to  inclusion  of  rebates 
and  discounts  in  CV,  we  do  not  agree 
with  Zenith.  As  we  stated  in  the 
previous  administrative  review  for  FGL. 
we  consider  discounts  and  rebates  to  be 
adjustments  to  price  rather  than  selling 
expenses.  As  a  result,  we  have  deducted 
such  items  from  SG&A  for  CV.  (See 
Television  Receivers,  Monochrome  and 
Color.  From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  (56  FR  5392;  February  11. 1991. 
Comment  20).) 

Final  Results  of  the  Revie  w 

As  a  residt  of  the  comments  received 
and  the  correction  of  certain  clerical 
errors,  we  have  revised  our  preliminary 
results  for  POL.  and  we  determine  the 
margin  to  be: 
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The  Department  v^Il  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  dumping  duties  of  35.40 
percent,  based  upon  the  margin  for  FGL 
in  the  March  1. 1989,  through  February 
28, 1990  review  period,  will  be  required 
for  FGL.  For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  in  prior  reviews,  and 
who  is  unrelated  to  any  reviewed  firm 
or  any  previously  reviewed  firm,  a  cash 
deposit  of  17.07  percent  shall  be 
required.  (See  Television  Receivers, 
Monochrome  and  Color,  from  Japan: 
Final  Results  of  Antidumping  Duty 
Administi-ative  Review  (56  FR  3418a 
July  26. 1991).)  These  deposit 
requirements  are  effective  for  all 
shipments  of  Japanese  television 
receivers,  monochrome  and  color, 
writhdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C 
1675(a)(1))  and  section  353.22  of  the 
Commerce  regulations  (19  CFR  353.22) 
(1900). 

Dated:  August  7. 1991. 
Eric  I.  GariinkaL 
Assistant  Secretary  for  Import 
A  dministratioa. 
(FR  Doc.  91-19236  Filed  «-ia-ei:  8:45  un| 
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action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  June  13. 1991.  the 

Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  lamb  meat  from  New  Zealand.  We 
have  now  completed  that  review  and 
determine  the  total  bounty  or  grant  to  be 
10.17  percent  ad  valorem  for  Melville 
Development  Ltd.  (Lamb  Gourmet).  0.41 
percent  ad  valorem  for  Fortex,  0.30 
percent  ad  valorem  for  Weddel  New 
Zealand.  0.26  percent  ad  valorem  for 
Alive  Exports,  0.28  percent  ad  valorem 
for  Lowe  Walker,  and  1.48  percent  ad 
valorem  for  a^  other  firms  during  the 
period  April  1. 1989  through  March  31, 
1990.  In  accordance  with  19  CFR  355.7. 
any  rate  less  than  0.50  percent  ad 
valorem  is  de  minimis. 
EFFECTIVE  DATE:  August  13, 1991. 
FOR  FURTHER  MFORMATION  CONTACT: 
Gayle  Longest  or  Barbara  Tillman. 
Office  of  Countervailing  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  13. 1991,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (56  FR  27243)  the 
preliminary  results  of  its  administrative 
review  of  Uie  countervailing  duty  order 
on  lamb  meat  from  New  Zealand  (50  FR 
37708;  September  17. 1985).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  lamb  meat,  other  than 
prepared,  preserved  or  processed,  from 
New  Zealand.  During  the  review  period, 
such  merchandise  was  classifiable 
under  items  106.3000  of  the  Tariff 
Schedules  of  the  United  States 
Aimotated  (TSUSA).  Such  merchandise 
is  currently  classiRable  under  items 
0204.10.0000,  0204.22.2000,  0204.23.2000. 
0204.30.0000,  0204.42.2000  and 
0204.43.2000  of  the  Harmonized  Tariff 
Schedule  (UTS).  The  TSUSA  and  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  piuposes.  The 
written  description  remains  dispositive. 

The  review  covers  the  period  April  1. 
1989  through  March  31, 1990  and  two 
programs:  (1)  Export  Market 
Development  Taxation  Incentive 
(EMDTl)  and  (2)  Uvestock  Incentive 
Scheme  (US). 


Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  total  bounty  or  grant  to  be 
10.17  percent  ad  valorem  for  Melville 
Development  Ltd.  (Lamb  Gourmet).  0.41 
percent  ad  valorem  for  Fortex.  0.30 
percent  ad  valorem  for  Weddle  New 
Zealand.  0.26  percent  ad  valorem  for 
Alive  Exports,  0.26  percent  ad  valorem 
for  Lowe  Walker,  and  1.48  percent  ad 
valorem  for  all  other  firms  during  the 
period  April  1. 1989  through  March  31. 
1990.  In  accordance  with  19  CFR  355.7. 
any  rate  less  than  0.50  percent  ad 
valorem  is  de  minimis. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  10.17  percent  ad 
valorem  for  Melville  Development  Ltd. 
(Lamb  Gourmet),  and  1.48  percent  ad 
valorem  for  all  firms,  except  Alive 
Exports.  Fortex,  Lowe  Walker,  and 
Weddel  New  Zealand,  on  all  shipments 
of  this  merchandise  exported  on  or  after 
April  1, 1989  and  on  or  before  March  31. 
1990.  For  Alive  Exports.  Fortex.  Lowe 
Walker,  and  Weddel  New  Zealand,  the 
Department  will  instruct  the  Customs 
Service  to  hquidate.  without  regard  to 
countervailing  duties,  all  shipments  of 
this  merchandise  exported  in  or  after 
April  1. 1989  and  on  or  before  March  31, 
1990. 

The  termination  of  the  EMDTI 
program  reduces  the  total  bounty  or 
grant  for  cash  deposit  purposes  to  0.26 
percent  ad  valorem  for  all  firms,  a  rate 
which  is  de  minimis.  Therefore,  the 
Department  will  instruct  the  Customs 
Service  to  waive  cash  deposits  of 
estimated  countervailing  duties  on  all 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice  are 
in  accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C  ie75(a){l))  and  19  CFR 
355.22. 

Dated:  August  e,  1991. 
Eric  L  Garfinkel. 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  91-19237  Filed  8-12-91;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants:  Draft  Recovery  Plan  for  the 
Kemp's  Ridley  Sea  Turtle 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce,  U.S.  Fish 
and  Wildlife  Service.  Interior. 
action:  Notice  of  availability  and 
request  for  comments. 

summary:  a  draft  Recovery  Plan  for  the 
Kemp's  Ridley  [Lepidochelys  kempf]  is 
now  available  for  review  and  comment 
by  interested  parties  prior  to  final 
approval  and  adoption  by  the  National 
Marine  Fisheries  Service  (NMFS)  and 
the  U.S.  Fish  and  Wildlife  Service 
(USFWS).  The  plan  was  developed  by 
the  Kemp's  Ridley  Recovery  Team 
which  was  appointed  in  1989  by  NMFS 
and  USFWS.  The  recovery  team  is 
jointly  supported  by  the  USFWS  and 
NMFS.  These  agencies  share  the 
responsibility  for  sea  turtle  recovery 
under  the  authority  of  the  Endangered 
Species  Act  of  1973.  Recovery  team 
membership  includes  biologists  and 
resource  managers  from  the  Texas  A&M 
University,  the  Universidad  de 
Michoacan.  Mexico,  the  Instituto 
National  de  Pesca,  Mexico,  the  Florida 
Audubon  Society.  NMFS.  and  USFWS. 
DATES:  Comments  on  the  draft  recovery 
plans  must  be  received  on  or  before 
September  27. 1991. 

ADDRESSES:  Comments  should  be 
addressed  to  Director,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service.  1335  East  West 
Highway.  Silver  Spring,  MD  20910. 
Copies  of  the  Draft  Kemp's  Ridley 
recovery  plan  are  available  upon 
request  from  Jack  Woody,  U.S.  Fish  and 
Wildlife  Service,  Post  Office  Box  1306, 
Albuquerque,  New  Mexico  87103.  or  Phil 
Williams,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service.  1335 
East- West  Highway,  Room  8256.  Silver 
Spring.  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Woody  at  USFWS.  505/766-8062, 
or,  Phil  Williams  at  NMFS.  301/427- 
2322. 

SUPPLEMENTARY  INFORMATION:  The 
Endangered  Species  Act  of  1973  (ESA; 
16  U.S.C.  1531  et  seq.)  requires  that  the 
agencies  responsible  for  listed  species 
develop  and  implement  recovery  plans 
for  the  conservation  and  survival  of 
threatened  and  endangered  species, 
unless  it  is  determined  that  such  plans 
will  not  promote  the  conservation  of  the 
species.  Accordingly,  NMFS  and 
USFWS  appointed  a  Kemp's  Ridley 
Turtle  Recovery  Team  to  assist  in  the 


development  of  dte  Draft  Kei 
Turtle  Reoovaiy  Plan.  The  Ri 
Plan  discusses  the  natural  hi 
current  statns  of  the  species, 
known  and  potential  human 
it  Actions  that  would  promo 
recovery  of  the  Kemp's  Ridlc 
are  identified  and  discussed 
plan.  The  Recovery  Plan  wili 
direct  U.S.  activities  to  prom 
recovery  of  this  endangered 

Dated:  AuguX  S.  1891. 
Nancy  FMtar, 

Director,  Office  of  Protected  fta 
(FR  Doc.  91-19122  Filed  8-12-fll 


MarhM 

Display  PermR  No.  746 

AQCNCV:  National  Marine  Pi 
Service.  NOAA.  Commerce. 
ACTION:  Issnance  of  Public  I 
Permit  No.  746. 


;  On  Wednesday,  1 
1991,  notice  was  published  i 
Federal  Reglstar  (SB  FR  2417 
application  (P48e)  had  been 
Jenkinsan  Seaquarium  Corp 
Broadway,  Point  Pleasant  B 
08743.  A  public  display  perr 
requested  to  obtain  four  har 
[Phoca  vitulina)  from  captiv 
stranded  stock  for  public  di: 
purposes. 

Notice  is  hereby  given  thi 
6, 1991,  as  authorised  by  the 
of  the  Marine  Mammal  Prot 
the  National  Marine  Fisheri 
issued  a  permit  for  the  abo% 
subject  to  the  special  oondt< 
forth  therein. 

The  permit  is  available  Ic 

appointment  by  interested  | 

the  following  offices: 

Permits  Division.  Office  of  1 

Resources.  National  Marl 

Service,  1336  East- West  I 

Room  7330,  SSMCl.  Sihre 

Maryland  20910.  (301)  *Zi 

Director,  Northeast  Regl(Hi. 

Marine  Fisheries  Service, 

Blackburn  Drive.  Gloucei 

Massachusetts  01930.  (SO 

Datttd:  Aufwst  S,  1991. 
Nancy  Fostar. 

Director,  Office  c^ProtectedH 
National  Marine  PHhertea  Ser 
^  Do&  n-19120  PUed  S-U-fl 
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National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  TTireatened  Wildlife 
and  Plants:  Draft  Recovery  Plan  for  ttie 
Kemp's  Ridley  Sea  Turtle 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce,  U.S.  Fish 
and  Wildlife  Service,  Interior. 
action:  Notice  of  availability  and 
request  for  comments. 

summary:  a  draft  Recovery  Plan  for  the 
Kemp's  Ridley  (Lepidochelya  kempi]  is 
now  available  for  review  and  comment 
by  interested  parties  prior  to  final 
approval  and  adoption  by  the  National 
Marine  Fisheries  Service  (NMFS]  and 
the  U.S.  Fish  and  Wildlife  Service 
(USFWS].  The  plan  was  developed  by 
the  Kemp's  Ridley  Recovery  Team 
which  was  appointed  in  1989  by  NMFS 
and  USFWS.  The  recovery  team  is 
jointly  supported  by  the  USFWS  and 
NMFS.  These  agencies  share  the 
responsibility  for  sea  turtle  recovery 
under  the  authority  of  the  Endangered 
Species  Act  of  1973.  Recovery  team 
membership  includes  biologists  and 
resource  managers  from  the  Texas  A&M 
University,  the  Universidad  de 
Michoacan,  Mexico,  the  Instituto 
National  de  Pesca,  Mexico,  the  Florida 
Audubon  Society,  NMFS,  and  USFWS. 
DATES:  Comments  on  the  draft  recovery 
plans  must  be  received  on  or  before 
September  27, 1991. 

ADDRESSES:  Comments  should  be 
addressed  to  Director.  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service.  1335  East  West 
Highway.  Silver  Spring,  MD  20910. 
Copies  of  the  Draft  Kemp's  Ridley 
recovery  plan  are  available  upon 
request  from  Jack  Woody.  U.S.  Fish  and 
Wildlife  Service.  Post  Office  Box  1306, 
Albuquerque,  New  Mexico  87103,  or  Phil 
Williams,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East- West  Highway,  Room  8256,  Silver 
Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Woody  at  USFWS,  505/766-8062, 
or,  Phil  Williams  at  NMFS.  301/427- 
2322. 

SUPPLEMENTARY  INFORMATION:  The 
Endangered  Species  Act  of  1973  (ESA; 
16  U.S.C.  1531  et  seq.]  requires  that  the 
agencies  responsible  for  listed  species 
develop  and  implement  recovery  plans 
for  the  conservation  and  survival  of 
threatened  and  endangered  species, 
unless  it  is  determined  that  such  plans 
will  not  promote  the  conservation  of  the 
species.  Accordingly,  NMFS  and 
USFWS  appointed  a  Kemp's  Ridley 
Turtle  Recovery  Team  to  assist  in  the 


development  of  the  Draft  Kemp's  Ridley 
Turtle  Recovery  Plan.  The  Recovery 
Plan  ditcusMS  the  natural  history, 
current  status  of  the  species,  and  die 
known  and  potential  human  impacts  on 
it  Actions  that  would  promote  the 
recovery  of  the  Kemp's  Ridley  sea  turtle 
are  Identified  and  discussed  in  the  draft 
plan.  The  Recovery  Plan  will  be  used  to 
direct  U.&  activities  to  promote  the 
recovery  of  this  endangered  sea  turtle. 

Dated:  Au8iiStS.18Sl. 
Nancy  FMtar. 

Director,  Office  of  Protected  Resotirces. 
[PR  Doc  91-19122  FUed  8-lZ^;  »:4«  am] 


i  lacuance  Of  PuiMIc 
Display  Permit  No.  746 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 
action:  Issuance  of  Public  Display 
Permit  No.  746. 


:  On  Wednesday,  May  29. 
1991,  notice  was  pabltshed  in  the 
Federal  Reglstar  (56  FR  2417S)  that  an 
application  (1^86)  had  been  filed  by  tiie 
Jenkinson  Seaqaariom  Corporation.  3 
Broadway.  Point  Pleasant  Beach.  NJ 
08743.  A  DubUc  display  permit  was 
requested  to  obtain  four  harbor  seals 
[Phoca  vitulina)  from  captive  or 
stranded  stock  for  public  display 
purposes. 

Notice  is  hereby  given  that  on  August 
6, 1991.  u  Buthor^ed  by  the  provisions 
oif  the  Mwine  Mammal  Protection  Act 
the  National  Marine  Fisheries  Service 
issued  a  permit  for  the  above  activities 
subject  to  the  special  conditions  set 
forth  therein. 

The  permit  Is  evailable  lor  review  by 
appointment  by  interested  persons  in 
the  following  offices: 
Permits  Division.  OfBce  of  Protected 
Resouroes.  National  Marine  Fisheries 
Service.  133S  East- West  Highway, 
Room  7330,  SSMCl,  Silver  Spring. 
Maryland  20910,  (301)  427-2289;  and 
Director.  Northeast  Re^<».  National 
Marine  Fisheries  Service.  NOAA.  One 
Blackburn  Drive.  Gloucester. 
Massachusetts  0193a  (806)  281-9300. 

DatMiAucw»t&lSn. 
Nancy  Foatar. 

Director,  Office  of  Protected  Remources, 

National  Marine  Fhheriee  Service. 

P«  Do&  n-19120  Piled  S-U-0t  S:45  am] 


Service  (NMFS),  NOAA.  Commerce. 
ACTKNC  Issuance  of  Sdenttfic  Research 
Permit  No.  74S. 

•ummary:  On  Thursdsy,  June  6, 1991, 
notice  was  published  in  the  Federal 
Register  (56  FR  28071]  diat  an 
apphcation  (P463)  had  been  filed  by  Mr. 
James  D.  Gilardi.  University  of 
California,  641  G  Street  #D.  Davis. 
California  95616.  to  take  an 
undetermined  number  of  a  small 
population  of  Hawaiian  spinner 
dolphins  [SteneUa  hngirostris)  for  a 
period  of  three  months  for  the  study  of 
low  impact  non-invasive  monitoring 
and  cataloguing  using  above-  and 
below-water  s^  and  video 
irfiotographv. 

Notice  is  hereby  given  diat  on  August 
6. 1991,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C  1361-1407)  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (SO  CFR 
part  216).  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
research  activities  subject  to  the  Special 
and  Goieral  Conditions  set  forth 
therein. 

The  Permit  is  available  for  review  by 
appointment  by  Interested  persons  in 
the  following  offices: 
Office  of  Protected  Resources.  NMFS, 

NOAA.  1335  East- West  Highway, 

SSMCl.  Room  732a  SUver  Spring. 

Maryland  ZOOta  (301)  427-2289: 
Director,  Southwest  Region.  NMFS, 

NOAA  300  South  Ferry  Street 

Terminal  Island.  California  90731- 

7415:  (213)  S14-0194:  and 
Pacific  Aree  Office.  NMFS,  NOAA.  2570 

Dole  Street  room  106,  Honolulu. 

Hawaii  g6822-230a  (808)  541-2927. 

Dated:  August  4. 1991. 
Nancy  Foetar. 

Director,  Office  of  ProtectodBasourcos. 
National  Marine  Fttherie*  Service. 
(FR  Doc.  Sl-Wia  Filed  8-12-91, 8:45  am] 


Sctommo  RMMTCh  PMintt  NO.  74S 

r:  National  Marine  nsheries 


MariM  Itammal*;  AppHeallon  tor 
Pornilt;  Dr.  Thomaa  Ford  (P4nA) 

Notice  is  hereby  given  that  the 
Apfriicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protectkn  Act  of  197X  (16  USXl  1361- 
1407).  and  the  Ragnlatioos  Governing 
the  Taking  andiaspoiting  of  Marine 
Mammids  (SO  CFR  part  06). 

1.  Applicant-  Dr.  Thomas  J.  Ford.  Jr., 
209  Harvard  Street  Brookline.  MA  02146 

2. 7>pe  of  Permit  import  for  scientific 
reeearch 


3.  Name  and  Number  of  Marine 
Mammals:  One  pygmy  right  whale 
Caperea  marginata 

4.  Type  of  Take:  The  applicant 
proposes  to  Import  tissue  samples  taken 
from  a  dead  stranded  pygmy  right  whale 
to  study  and  analyze  the  macro  and 
micro  structure  of  the  tissue  found  in  the 
upper  jaw  of  pygmy  right  whales.  This 
organ  helps  the  animal  regulate  its 
Internal  temperatoie  and  quite  possibly 
specifically  protects  the  brain  from 
hyperthermia. 

5.  Location  and  Duration  of  Activity. 
The  animal  stranded  and  was  found 
dead  in  South  Australia  in  April  199L 

Concurrent  with  the  publication  of 
this  notice  in  die  Fedei^  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  applicatioo 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  Natlonsl 
Marine  Fineries  Service,  U.S. 
Department  of  Coinmerce,  1335  East- 
West  Hwy..  Room  7234.  Silver  Spring. 
Maryland  209ia  within  30  days  of  the 
publication  of  this  notice.  Those 
Individuals  requesting  s  hesring  shoukl 
set  forth  ^  specific  reasons  why  a 
hearing  on  diis  particular  appUcation 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
AB  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  cormection 
with  the  above  appUcation  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

By  Bppointinenfc  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service.  1335  East- West  Hwy..  suits 
7324.  Silver  Spring.  Maryland  20910 
(301/427-2280):  and 
Director,  Northeast  Region.  Nstioosl 
Marine  Fisheries  Service.  One 
Blackburn  Drive,  Gloucester, 
Massachusetts  01930  (508/281-9260). 


D«t«d  Attgutt  &,  1991. 
Nancy  Patter, 

Director,  Office  of  Protected  Retourcee. 
(FR  Doc.  »l-«t28  Filed  S-ia-W;  8:45  an] 
SIUJM  coos  »1S'«-li 
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Federal 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Transshipment  Charges  for 
Certain  Cotton,  Wool  and  Man-Made 
Fit}er  Textiles  and  Textile  Products 
Produced  or  Manufactured  In  the 
People's  Republic  of  China 

August  8, 1991. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  charging 
transsshipments  to  1990  and  1991  limits. 

EFFECTIVE  DATE:  August  15. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Janet  Heinzen,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

In  a  notice  published  in  the  Federal 
Register  on  May  9. 1991  (56  PR  21473). 
CITA  announced  that  Customs  would  be 
conducting  other  investigations  of 
transshipments  of  textiles  produced  in 
China  and  exported  to  the  United  States. 
Based  on  these  investigations,  the  U.S. 
Customs  Service  has  determined  that 
cotton,  wool  and  man-made  fiber  textile 
products  in  various  categories,  produced 
or  manufactured  in  China  were 
transshipped  in  circumvention  of  the 
U.S.-China  Bilateral  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of 
February  2, 1988,  as  amended,  and 
entered  into  the  United  States  with  the 
incorrect  country  of  origin  during  1990 
and  1991.  Consultations  were  held 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
China  on  this  matter  in  March,  May  and 
August  of  this  year.  Accordingly,  in  the 
letter  published  below,  the  Chairman  of 
CITA  directs  the  Conmiissioner  of 
Customs  to  charge  the  following 
amounts  to  the  categories  listed  below: 


Catega-y 

Amcum 
transshipped  in 

Amount 

trarastiippcd  in 

1991 

3t3 

2,250  square 
meters.. 

.^y. 

335 

-0- 

336 

-0- 

339 

41,813  dozen 

99.519  dozen 

411  dozen 

24,040  dozen. 

-0-. 

-0-. 

339-S  ' .... 

340 

Category 

Amount 

transshipped  in 

1990 

Amount 
transstiipped  in 

341 

10,420  dozen 

124  dozea 

984  dozea 

6,137  dozea 

-0- 

342 

347 

-0- 

348 

659  dozen. 

359-C 

359-V 

78  kilograms.  .„ 

46  Idlogranis. 

-0-. 
-0-. 

359-0 

369-S 

438 

635 

636 

giciiograms 

56,171  Itilograms. .... 

50  dozea 

80  dozea 

-0-. 
-0-. 
-0-. 
-0-. 
-0- 

639 

1,1 12  dozea 

-0-. 

640 

314  dozen 

-0-. 

641  _. 

642 

27,533  dozen 

51  dozen __ 

3,813  dozen. 

647 

28  dozen 

-0-. 

648 

53  dozea 

-0- 

'  Charges  to  Category  339-8  are  in  addition  to 
those  charges  being  made  to  Category  339. 

According  to  standard  Customs 
procedures,  when  the  1990  quotas  have 
been  completely  utilized,  as  is  the  case 
with  Categories  335,  336.  338-S/339-S. 
340.  341,  342,  347/348,  35^:,  36*-S,  635, 
638/639,  640,  641,  642  and  648,  the 
transshipment  charges  will  be  moved 
forward  to  1991.  Therefore,  the  charges 
that  will  be  appHed  against  the  1991 
quotas  are  listed  below: 


Category 


335 

336 

338/339. 


338-S/339-S . 

340 

341 

342 

347/348 

359-C 

369-S 

635 


638/639 

640 

641 

642 

648 


Charges  applied  to  1991 
limits 


262  dozen. 
138  dozen. 
24,040  dozen. 
99,519  dozen. 
41 1  dozea 
10,420  dozen. 
540  dozen. 
7,780  dozen. 
78  kilograms. 
56,171  kilograms. 
80  dozea 
1,112  dozen. 
314  dozea 
31,346  dozen. 
51  dozen. 
53  dozea 


When  the  1991  quotas  have  been 
completely  utilized,  as  is  the  case  with 
Categories  359-C  and  369-S,  the  charges 
will  be  treated  as  overshipments  of  the 
1991  quota  and  charged  to  the  1992 
quota  upon  opening  on  January  1, 1992. 

U.S.  Customs  continues  to  conduct 
other  investigations  of  such 
transshipments  of  textiles  produced  in 
China  and  exported  to  the  United  States. 
The  charges  resulting  from  these 
investigations  will  be  published  in  the 
Federal  Register. 

The  U.S.  Government  is  taking  this 
action  piu-suant  to  the  U.S.  diplomatic 
note  dated  June  24, 1991,  the  U.S.-China 
bilateral  textile  agreement  of  February 
2. 1988.  as  amended,  and  in  conformity 
with  Paragraph  16  of  the  Protocol  of 


Extension  and  Article  8  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  done  at  Geneva  on 
December  20. 1973  and  extended  on 
December  14, 1977,  December  22, 1981 
and  July  31, 1986. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  10, 1990). 
Auggie  D.  Tantillo, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committefl  for  the  Implemeotation  of  Textile 
Agreements 
August  8, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  To  facilitate 
implementation  of  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetble  Fiber  Textile  Agreement  of 
February  2, 1988.  as  amended,  between  the 
Goverrunents  of  the  United  States  and  the 
People's  Republic  of  China,  I  request  that, 
effective  on  August  15, 1991,  you  charge  the 
following  amounts  to  the  following  categories 
for  1990  and  1991: 


Category 

Amount  to  t>e 
charged  to  1990 

Amount  to  be 

charged  to  1991 

limit 

313...     . 

2,250  square 
meters.. 

262  dozea 

138  dozen „... 

41,813  dozea 

99,519  dozea 

411  dozen. 

10.420  dozen. 

124  dozen... 

984  dozen 

-0- 

335 

-0-. 

336 

-0-. 

339 

339-S  >_.. 
340 

24,040  dozen. 
-0-. 

341 

-0-. 

342 

416  dozen. 

347 

-0-. 

348 

6,137  dozea 

659  dozen. 

359-C'.... 

78  kJloorams. 

-0-. 

359-V  • .... 

46  kilograms. 

-0-. 

359-0  *.... 

9  kilograms. 

-0-. 

369-S'.... 
438 

56,171  kilograms..... 

50  dozen „ 

80  dozea 

-0-. 
-0-. 

635 

-0-. 

636 

79  dozen 

1,1 12  dozea 

314  dozen 

-0-. 

639 

-0-. 

640 

-0-. 

641 

27,533  dozea 

51  dozen „ 

3.813  dozen. 

642 

.<>-. 

647  .„ 

648 

28  dozea _.. 

53  dozea 

-0-. 
-0-. 

■Category 
6109.10.0040. 
6109.10.0065. 

•Category 
6103.42.2025, 
6104.69.3010, 
6203.42.2010, 
6211.32.0010, 

'Category 
6103.19.2030, 
6104.19.2040. 
6110.20.2030, 
6110.90.0046, 


339-S:    all    HTS    numbers    except 
6109.10.0045,     6109.10.0060     and 


359-C:       only 

6103.49.3034, 

6114.20.0048, 

6203.42.2090, 

621 1.32.0025  and 

359-V:       onty 
6103.19.4030, 
6110.20  1022, 
6110.20.2035, 
6201.92.2010, 


HTS  numbers 
6104  62.1020, 
6114.20.0052, 
6204.62.2010, 
6211.42.0010. 
HTS  numbers 
6104.12.0040, 
6110.20.1024. 
6110.90  0044. 
6202.922020. 


6203.19.1030. 
6204.19.3040. 
*  Category 
6103.42^025. 
6104.69.3010, 
6203.42.2010, 
6211.32.0010. 
3S9-Q; 
104.12.0040. 
6110.20.1024, 
6110.90.0044, 
6202.92.2020. 
6204.12.0040, 
6211.42.0070 


§'l 


>Cati 
6307.10. 


teoory 

DiOOS. 


6203  19.4030. 
6211.32.0070  and  6211 
359-0:    an    HTS    nu 

6103.49.3034. 

6114.20.0048. 

6203.42.2090. 
6211.32.0025.  6211.42 

6103.19.2030. 

6104.192040. 

6110.20.2030, 

6110.90.0046. 

6203.19.1030. 
6204.19.3040.     6211 
(359-V). 

369-S:        only       H 


This  letter  will  be  published  in 
Register. 

Sincerely. 
Auggie  D.  Tantillo. 
Chairman,  Committee  for  the  Imp 
of  Textile  Agreements. 
[FR  Doc  91-19167;  Filed  &-12-ei;  i 

BILUNO  COOC  MIO-OR-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Fore* 

Performance  Review  Boardi 
Memt>ers 

Below  i8  a  list  of  additional 
individuals  who  are  eligible  t 
the  Performance  Review  Boai 
Department  of  the  Air  Force  i 
accordance  with  the  Air  Forc 
Executive  Appraisal  and  Awi 

Air  Staff 

Brig  Gen  Frank  K.  Martin 

Mr.  John  M.  Gilligan 
Air  Force  Logistics  Command 

Lt  Gen  Charles  ).  Searock.  )r. 

Maj  Gen  Dale  W.  Thompson,  )i 

Mr.  Ronald  L  Orr 
Air  Force  Systems  Command 

Lt  Gen  David  ).  Teal 

Mr.  Frank  O.  Tuck 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaise 
JFR  Doc.  91-19124  Filed  8-12-81; 
BILUNQ  CODE  M1(M)1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER91-563-000] 

Madison  Gas  and  Electric  C 
Electric  Rate,  Small  Power  F 
and  Interlocking  Directorate 

August  5, 1901. 

Take  notice  that  the  follow 
have  been  made  with  the  Coi 

1.  Madison  Gas  and  Electric  i 

[Docket  No.  ER91-563-000] 

Take  notice  that  on  July  31 
Madison  Gas  and  Electric  Co 
(MGE)  tendered  for  filing  wit 
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Amount 

Ih 

transshipped  In 

1991 

-0-. 

»..«..». 

416  doznn. 

-0-. 



659  dozen. 

-0-. 

„,.,.;.... 

-0-. 

„„ 

-0-. 

«».„.. 

-0-. 

-0-. 

-0-. 

-0-. 

-0-. 

-0-. 

3,813  dozen. 

-0-. 

..      _ 

-«-. 

-0-. 

339-S  we  in  addHion  to 
)  to  Category  339. 

dard  Customs 
e  1990  quotas  have 
ized,  as  is  the  case 
336.  338-S/339-S. 
3.  359-C.  369-S,  635. 
2  and  648,  the 
IBS  will  be  moved 
irefore,  the  charges 
against  the  1991 
ow: 


Ctiarges  applied  to  1991 
limits 


262  dozen. 
138  dozen. 
24,040  dozea 
99,519  dozea 
411  dozea 
10,420  dozen. 
540  dozen. 
7,780  dozen. 
78  kilograms. 
56,171  kilograms. 
80  dozea 
1,112  dozen. 
314  dozea 
31,346  dozen. 
51  dozen. 
53  dozea 


3tas  have  been 
as  is  the  case  with 
d  369-S,  the  charges 
ershipments  of  the 
jed  to  the  1992 
on  January  1, 1992. 
inues  to  conduct 
of  such 

xtiles  produced  in 
to  the  United  States, 
g  from  these 
e  published  in  the 

ent  is  taking  this 
le  U.S.  diplomatic 
991,  the  U.S.-China 
ement  of  February 
and  in  conformity 
■  the  Protocol  of 


Extension  and  Article  8  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  done  at  Geneva  on 
December  20, 1973  and  extended  on 
December  14, 1977,  December  22, 1981 
and  July  31, 1986. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
published  on  December  10, 1990). 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committea  for  the  Implementation  of  Textile 
Agreements 
August  8, 1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  To  facilitate 
implementation  of  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetble  Fiber  Textile  Agreement  of 
February  2, 1988.  as  amended,  between  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  China,  I  request  that, 
effective  on  August  15, 1991,  you  charge  the 
following  amoimts  to  the  following  categories 
for  1990  and  1991: 


Category 

Amount  to  t>e 
Charged  to  1990 

Anxxjnt  to  be 

charged  to  1991 

limit 

313 

2,250  square 
meters.. 

-0-. 

335 

262  dozea 

-0-. 

336 

138  dozea 

-0-. 

339 

41,813  dozen  . 

24,040  dozen 

339-S  >-.. 

99,519  dozen 

-0-. 

340 

411  dozen 

-0-. 

341 

10.420  dozen  

-0-. 

342 

124  dozen 

416  dozen. 

347 

984  dozen 

-0-. 

348 

6,137  dozea 

659  dozen. 

359-C'.... 

-0-. 

35»-V».... 

46  kHoorams. 

-0-. 

359-0  *.... 

9  kilograms. 

-0-. 

369-S'.... 

56,171  kitograms. .... 

-0-. 

438 

50  dozen „ 

80  dozea 

-0-. 

635 

-0-. 

636 

79  dozea 

-0-. 

639 

1,112  dozea 

-0-. 

640 -. 

314  dozen 

-0-. 

641  .„ 

27,533  dozea 

3,813  dozen. 

642...- 

51  dozen _ 

-0-. 

647 ._ 

-0-. 

648 

-0-. 

'  Category    339-S:    all    HTS    numt)ers    except 
6109.10.0040.     6109.10.0045.     6109.10.0060     and 

6109.10.0065. 

•Category       359-C:       only       HTS       numbers 
6103.42.l025,          6103.49.3034,          610462.1020. 

6104.69.3010,          6114.20.0048,          6114.20.0052. 

6203.42.2010,          6203.42.2090,          6204.62.2010. 

6211.32.0010,  6211.32.0025  and  6211.42.0010. 

'Category       35&-V:       on»y       HTS       nombers 
6103.19.20:0,         6103.19.4030,         6104.12.0040. 

610419.2040.          6110.20.1022,          6110.20.1024. 

6110.20.2030,         6110.20.2035,         6110.800044. 

6110.90.00 

46.         620192.2010 

6202.922020, 

6203.191030, 
6204  193040, 

*  Category 
6103.42i02S, 
6104.69.3010, 
6203.42.2010, 
6211.32.0010, 
359-Q; 

104.12.0040, 
6110.20.1024, 
6110.90.0044, 
6202.92.2020, 
6204  12.0040, 
6211.42.0070 

'Category 
6307.10.2005. 


I 


6203194030,  6204.12.0040, 

6211.32.0070  and  6211.42.0070. 
359-0:    an    HTS    numbers    except 
6103.49.3034,         6104.62.1020, 
6114.20.0048,         6114.20.0052, 
620342.2090,         6204.62.2010, 
6211.32.0025,  6211  42.0010  (Catego- 
6103.19.4030, 


6103.19.2030, 
6104.19.2040, 
6110.20.2030, 
6110.90.0046, 
6203.19.1030. 


6110.20.1022. 
6110.20.2035. 
6201.92.2010. 
6203.19.4030, 


6204.19.3040,     621142.0070    and 
(359- V). 

369-S:       only       HTS       number 


This  letter  will  be  published  In  the  Federal 
Register. 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  91-19167;  Filed  ft-12-91;  8:45  am) 
BiujNO  cooc  Mio-on-r 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Performance  Review  Boards;  Ust  of 
Memt>ert 

Below  is  a  list  of  additional 
individuals  who  are  eligible  to  serve  on 
the  Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 
accordance  with  the  Air  Force  Senior 
Executive  Appraisal  and  Award  System. 

Air  Staff 

Brig  Gen  Frank  K.  Martin 

Mr.  )ohn  M.  Cilligan 
Air  Force  Logistics  Command 

Lt  Gen  Charles  ).  Searock,  )r.  ' 

Maj  Cen  Dale  W.  Thompson,  )r. 

Mr.  Ronald  L  Orr 
Air  Force  Systems  Command 

Lt  Cen  David  ).  Teal 

Mr.  Frank  O.  Tuck 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  91-19124  Filed  8-12-91;  8:45  am] 
BILUNQ  CODE  «>1(M)1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER91-563-000] 

Madison  Gas  and  Electric  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocldng  Directorate  Filings 

August  5, 1901. 

Take  notice  that  the  followring  Blings 
have  been  made  with  the  Commission: 

1.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER91-563-000) 

Take  notice  that  on  )uly  31, 1991, 
Madison  Gas  and  Electric  Company 
(MGE)  tendered  for  filing  with  the 


Federal  Energy  Regulatory  Commission 
an  Agreement  between  it  and  Wisconsin 
Public  Service  Corporation  (WPS).  MGE 
and  WPS  request  waiver  of  the  notice 
requirements  to  permit  the  agreement  to 
become  effective  August  1, 1991. 

MGE  states  that  a  copy  of  the  filing 
has  been  provided  to  WPS  and  also  to 
the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  August  19, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Indiana  Michigan  Power  Company 

[Docket  Nos.  ER90-2e»-003,  ER90-270-002. 
ER90-271-002.  ER9O-272-002.  ER9O-273-000, 
ER90-594-001.  EL90-32-001,  EL90-37-001  and 
EL90-41-001) 

Take  notice  that  on  August  1, 1991, 
Indiana  Michigan  Power  Company 
tendered  for  filing  its  Compliance 
Refund  Report  in  compliance  with  the 
Commission's  order  issued  on  Jime  IB, 
1991. 

Comment  date:  August  19, 1991,  in 
accordance  vtrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Dravo  Energy  Resources  of 
Montgomery  Coimty,  Inc. 

[Docket  No.  QF88-142-002] 

On  July  26, 1991,  Dravo  Energy 
Resources  of  Montgomery  County,  Inc. 
(Applicant),  a  Delaware  corporation 
with  its  principal  offices  at  c/o 
Montenay  Power  Corporation,  300  Old 
Country  Road,  suite  301,  Mineola,  New 
York  11501,  submitted  for  filing  an 
application  for  recertifies tion  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
The  small  power  production  facility 
will  be  located  in  Plymouth  Township, 
Montgomery  County,  Commonwealth  of 
Pennsylvania.  The  origmal  certification 
to  Dravo  Operations  of  Montgomery 
County,  Inc.  was  issued  on  February  23, 
1988,  (42  FERC  \  62,144  (1988)).  The 
instant  recertification  is  requested  due 
to  an  increase  in  the  net  electric  power 
production  capacity  from  23  MW  to  29 
MW  and  a  change  in  the  ownership 
structure,  ESI  Energy,  Inc.,  an  indirect 
wholly-owned  subsidiary  of  FPL  Group, 
Inc.,  an  electric  utility  holding  company, 
will  have  an  ownership  interest  in  the 
facility. 

Comment  date:  September  12, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Company 

[Docket  No.  ER91-565-000] 

Take  notice  that  on  August  1, 1991. 
New  England  Power  Company  (NEP) 


tendered  for  filing  amendments  to  its 
FERC  Electric  Tarift  Orginal  Volume 
No.  1.  Primary  Service  for  Resale, 
constituting  a  new  rate,  referred  to  as 
the  W-92  rate.  NEP  states  that  the  new 
rate  would  Increase  revenues  by 
approximately  $81.7  million  on  the  basis 
of  a  calendar  year  1992  test  year.  NEP 
requests  an  effective  date  of  October  1, 

1991,  with  a  three  month  suspension  to 
January  1, 1992. 

NEP  states  that  almost  one  half  of  the 
increase  represents  NEP  payments  for 
purchased  power  expense  related  to  the 
commercial  operation  of  Unit  II  of  the 
Ocean  State  Power  Project  NEP  further 
states  that  the  remainder  of  the 
proposed  increase  is  attributable  to  a 
continuation  of  dechning  sales  In  the 
region,  inflation  in  operating  and 
maintenance  expense,  and  certain  one 
time  adjustments  to  reflect  cost 
previously  deducted  from  proposed 
rates  as  part  of  settlements  and  deferred 
for  future  collection. 

Comment  date:  August  19, 1991,  in 
accordance  vyith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  ^^rglnia  Electric  Power  Company 

(Docket  No.  ER91-562-000) 

Take  notice  that  on  July  31, 1991 
Virginia  Electric  Power  Company  (the 
Company)  tendered  for  filing  proposed 
changes  in  its  electric  wholesale  rate 
schedules  presently  on  file  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  that  are  applicable  to 
Rural  Electric  Cooperatives,  wholesale 
Municipalities,  and  Old  Dominion 
Electric  Cooperative  (ODEC).  The 
proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $16.5  million,  based  on 
conditions  existing  during  the  test 
period,  12  months  ending  December  31, 

1992,  In  addition,  revenues  from  Old 
Dominion  Electric  Cooperative  for 
Reserve  Sales  would  increase  by  $0.9 
million. 

The  Company  states  that  the  increase 
in  wholesale  rates  is  necessary  to  reflect 
projected  cost  increases  in  rate  base, 
labor,  materials,  supphes,  services  and 
purchased  power  since  its  filing  in 
Docket  No.  ER9O-54O-00a  its  last 
general  rate  case,  and  to  achieve  a 
reasonable  overall  rate  of  return. 

Copies  of  the  filing  were  served  upon 
all  the  Company's  jurisdictional 
Wholesale  Customers,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  August  19. 1991,  in 
accordance  with  standard  Paragraph  B 
at  the  end  of  this  notice. 
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6.  New  England  PoMrer  Company 

[Docket  No.  ER91-5e6-000] 

Take  notice  that  on  August  1, 1991 
New  England  Power  Company  (NEP) 
tendered  for  filing  a  proposed  change  in 
its  Service  Agreement  for  Primary 
Service  for  Resale  with  The 
Narragansett  Electric  Company 
(Narragansett).  According  to  NEP,  the 
proposed  change  would  increase  the 
fixed  credits  allowed  Narragansett  on 
its  purchased  power  billing  by  NEP  in 
the  amount  of  $7,171,600  annually  based 
on  the  12-month  period  ending 
December  31, 1992.  NEP  requests  an 
effective  date  of  October  1, 1991,  but 
that  the  credit  be  allowed  to  become 
effective  coincident  with  the  effective 
date  of  its  Rate  W-92  filed 
simultaneously  with  the  G&T  credit 
filing. 

NEP  st!  fes  that  copies  of  the  filing 
were  serv  ed  upon  the  affected  state 
regulatory  Commissions  and 
Narragansett. 

Comment  date:  August  19, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Duke  Power  Company 

[Docket  No.  ER91-567-000] 

Take  notice  that  on  August  1, 1991, 
Duke  Power  Company  (Duke)  tendered 
for  filing  with  the  Commission  a  revised 
Supplement  No.  4  to  Supplement  No.  24 
to  the  Interchange  Agreement  between 
Duke  and  Carolina  Power  &  Light 
Company  (CP&L)  dated  June  1, 1961,  as 
amended  (Interchange  Agreement).  The 
revised  Supplement  No.  4  changes 
Duke's  monthly  transmission  capacity 
rate  under  the  Interchange  Agreement 
from  $1.1154  per  KW  per  month  to 
$1.1415  per  KW  per  month.  Duke  has 
proposed  an  effective  date  of  July  1, 1991 
for  the  revised  charge. 

Copies  of  this  filing  were  mailed  to 
Carolina  Power  &  Light  Company,  the 
North  Carolina  Utilities  Commission, 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  August  19, 1991  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Kansas  Power  and  Light 
Company 

[Docket  No.  ER81-564-000] 

Take  notice  that  on  August  1, 1991, 
The  Kansas  Power  and  Light  Company 
(KPL)  tendered  for  filing  a  proposed 
change  to  its  Federal  Energy  Regulatory 
Commission  Electric  Service  Tariff  No. 
218.  KPL  states  that  it  proposes  to  add  a 
new  point  of  delivery  to  its  existing 
contract  with  Kaw  Valley  Electric 
Cooperative,  Inc.  The  change  is 


proposed  to  become  effective  June  1, 
1991. 

Copies  of  the  filing  were  served  upon 
Kaw  Valley  Electric  Cooperative,  Inc. 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  August  19, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Allegheny  Power  Service  Corporation 
on  behalf  of  West  Penn  Power  Company 
and  Duquesne  Light  Company 

[Docket  No.  ER91-56O-0O0J 

Take  notice  that  on  July  31, 1991,  West 
Penn  Power  Company  (West  Penn),  and 
Duquesne  Light  Company  (Duquesne), 
filed  Amendment  No.  14  to  the 
Interchange  Agreement  between  West 
Perm  and  Duquesne,  which  Amendment 
revises  Schedules  F  and  G  to  that 
Interchange  Agreement  The  proposed 
effective  date  for  the  Amendment  No.  14 
is  January  1, 1991. 

The  proposed  revised  Schedules  A,  B, 
and  C  would  change  the  rates  charged 
by  all  parties  under  those  Schedules  for 
Emergency  Service  and  Energy, 
Interchange  Power  and  Energy,  and 
Short  Term  Power  and  Energy  under  the 
Interchange  Agreement  between  West 
Penn  and  Duquesne.  The  proposed  new 
Schedules  F  and  G  for  Diversity  Power 
and  Energy  and  Limited  Term  Power 
and  Energy,  would  be  added  to  the 
Interconnection  Agreement.  This 
Amendment  would  also  reorganize, 
standardize  and  update  the  language 
used  in  those  Schedules. 

The  proposed  Schedules  are  for  the 
purpose  of  allowing  the  Parties  thereto 
more  flexibility  in  the  rates  that  they 
charge  so  as  to  remain  competitive  in 
the  power  sales  market.  The  parties 
request  waiver  of  notice  to  permit  an 
effective  date  of  January  1991  for 
Amendment  No.  14. 

Copies  of  the  filing  have  been  served 
upon  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  August  19, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti«et.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CaaheU, 

Secretary. 

[FR  Doc  91-19135  Filed  8-12-91;  8:45  am] 
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[Projact  No.  7802-0051 

Natural  Energy  Resources  Co^  Notice 
of  Locations  and  Times  of  Scoping 
Meetings  for  Environmental  impact 
Statement 

August  e,  1991. 

The  staff  of  the  Federal  ^ergy 
Regulation  Commission  (staff)  has 
previously  notified  interested  parties 
and  the  public  that  it  intends  to  prepare 
an  environmental  impact  statement 
(EIS)  dealing  with  the  proposed  Rocky 
Point  Pumped  Storage  Project  FERC  No. 
7802-005,  on  tiie  Taylor  River  in 
Gunnison  and  Chaffee  Counties, 
Colorado. 

The  major  issues  to  be  evaluated  in 
this  EIS  will  be  discussed  at  two  scoping 
meetings,  both  scheduled  to  be  held  on 
Wednesday,  September  25, 1991.  Prior  to 
this  date,  a  scoping  dociunent  (Scoping 
Document  I)  will  be  mailed  to  all 
recipients  of  this  notice;  copies  will  also 
be  available  at  the  scoping  meetings. 
Scoping  Document  I  will  subsequently 
be  revised  to  reflect  any  new 
information  provided  at  the  scoping 
meetings  (Scoping  Document  II),  which 
will  be  mailed  to  all  interested  parties. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  the  scoping  meetings  and 
assist  the  staff  in  identifying  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EIS. 

The  first  meeting  will  be  held  from  1 
p.m.  to  4  p.m.  at  the  Aspinall-Wilson 
Center,  909  Escalante  Drive,  Western 
State  College,  Gunnison,  Colorado 
81231.  This  meeting  will  focus  on 
resource  agency  concerns. 

The  second  meeting  will  be  held  from 
7  p.m.  to  10  p.m.  at  the  Gunnison  High 
School  Auditorium,  800  W.  Ohio 
Avenue,  Gunnison,  Colorado  81230.  This 
meeting  is  primarily  for  public  input  and 
participants  are  asked  to  keep  oral 
comments  to  five  minutes. 

Both  scoping  meetings  will  be 
recorded  by  a  stenographer,  and  all 
statements  (oral  and  written)  will 
become  part  of  the  Commission's  public 
record  for  Project  No.  7802-005. 
Interested  persons  who  are  unable  to 


attend,  or  do  not  choose  to  sp 
scoping  meetings,  may  provid 
statements  for  the  pubUc  reco 

All  correspondence  regardi 
subject  EIS  should  be  filed  wi 
Conunission  on  or  before  No\ 
1991.  and  should  be  addressee 
Cashell,  Secretary  Federal  En 
Regulatory  Conunission,  825 1 
Capitol  Street  NE.  Washingto 
20426.  All  correspondence  8h( 
clearly  show  the  following  ca 
the  first  page:  Rocky  Point  Pu 
Storage  Project  Colorado,  Pn 
7802-005. 

For  further  iidbrmation.  pie 
the  FERC  EIS  Coordinator,  Ki 
Sherman  at  (202)  219-2834. 
Lob  D.  CailwU. 
Secretary. 

[FR  Doc  91-19146  FUed  8-12-91; 
■auNQ  cooc  srir-aMi 


[Docket  No.  JD91-08475T  Kan* 
-Amendment] 

State  of  Kansas;  Notice  of 
Determination  Designating  1 
Fonnatlon 

August  7, 1991. 

Take  notice  that  on  August 
Kansas  Corporation  Commisi 
(Kansas)  submitted  the  abov( 
referenced  notice  of  determin 
the  Commission,  pursuant  to 
5  271.703(c)(3)  of  the  Commis 
regulations,  that  the  Niobrara 
underlying  Cheyenne  County 
portion  of  Sherman  County,  |i 
qualifies  as  a  tight  formation 
section  107(b)  of  the  Nattu'al  ( 
Act  of  1978  (NGPA).  The  noti 
determination  covers  all  of  C 
County,  plus  T6S.  R39W-R42 
T7S.  R39W-R42W,  in  Sherma 
Kansas.  Kansas  originally  sul 
county  area  determination  fo: 
Niobrara  that  included  both  ( 
and  Sherman  Counties.  The  C 
remanded  the  original  deterra 
Kansas  on  May  22, 1985.  The 
1991  notice  of  determination  i 
contains  Kansas'  findings  tha 
referenced  portion  of  the  Nio! 
Formation  meets  the  requiren 
Commission's  regidations  set 
CFR  part  271. 

The  application  for  determi 
available  for  inspection,  exce 
material  which  is  confidentia 
"CFR  275.206,  at  the  Federal  E 
Regulatory  Commission.  825  1 
Capitol  Sti«et  NE.,  Washingt 
20426.  Persons  objecting  to  th 
determination  may  file  a  prot 
accordance  with  18  CFR.  SS  ^ 
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protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pablic 

inspection. 

Loia  D.  CMhell, 

Secretary. 

[FR  Doc  91-19135  Filed  8-12-91;  8:45  am] 

MUMQ  COOE  triT-Ot-M 


[Project  No.  7802-005] 

Natural  Energy  Resource*  Co^  Notice 
of  Locations  and  Times  of  Scoping 
Meetings  for  Environmental  Impact 
Statement 

August  e,  1991. 

The  staff  of  the  Federal  ^ergy 
Regulation  Commission  (staff)  has 
previously  notified  interested  parties 
and  the  public  that  it  intends  to  prepare 
an  environmental  impact  statement 
(EIS)  dealing  with  the  proposed  Rocky 
Point  Pumped  Storage  Project  FERC  No. 
7802-005,  on  the  Taylor  River  in 
Gunnison  and  Chaffee  Counties, 
Colorado. 

The  major  issues  to  be  evaluated  in 
this  EIS  will  be  discussed  at  two  scoping 
meetings,  both  scheduled  to  be  held  on 
Wednesday,  September  25, 1991.  Prior  to 
this  date,  a  scoping  dociunent  (Scoping 
Document  I]  will  be  mailed  to  all 
recipients  of  this  notice;  copies  will  also 
be  available  at  the  scoping  meetings. 
Scoping  Document  I  will  subsequently 
be  revised  to  reflect  any  new 
information  provided  at  the  scoping 
meetings  (Scoping  Document  II).  which 
will  be  mailed  to  all  interested  parties. 

All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  the  scoping  meetings  and 
assist  the  staff  in  identifying  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EIS. 

The  first  meeting  will  be  held  from  1 
p.m.  to  4  p.m.  at  the  Aspinall-Wilson 
Center,  909  Escalante  Drive.  Western 
State  College,  Gunnison,  Colorado 
81231.  This  meeting  will  focus  on 
resource  agency  concerns. 

The  second  meeting  will  be  held  from 
7  p.m.  to  10  p.m.  at  the  Gunnison  High 
School  Auditorium.  800  W.  Ohio 
Avenue,  Gunnison,  Colorado  81230.  This 
meeting  is  primarily  for  public  input  and 
participants  are  asked  to  keep  oral 
comments  to  five  minutes. 

Both  scoping  meetings  will  be 
recorded  by  a  stenographer,  and  all 
statements  (oral  and  written)  will 
become  part  of  the  Commission's  public 
record  for  Project  No.  7802-005. 
Interested  persons  who  are  imable  to 


attend,  or  do  not  choose  to  speak  at  the 
scoping  meetings,  may  provide  written 
statements  for  the  public  record. 

All  correspondence  regarding  the 
subject  EIS  should  be  filed  with  the 
Commission  on  or  before  November  1. 
1991,  and  should  be  addressed  to  Lois  D. 
Cashell,  Secretary  Federal  Energy 
Regulatory  Commission,  625  North 
Capitol  Street  NE.  Washington.  DC 
20426.  All  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Rocky  Point  Pumped 
Storage  Project  Colorado.  Project  No. 
7802-005. 

For  further  information,  please  contact 
the  FERC  EIS  Coordinator.  Kathleen 
Sherman  at  (202)  219-2834. 
Loia  D.  CaifaeU. 
Secretary. 

(FR  Doc  91-19146  FUed  8-12-91;  8:45  am] 
iauNQ  cooc  srir-sMi 


[Docket  No.  JD«1-08475T  Kansas-1 

Amendment] 

State  of  Kanaas;  Notice  of 
Determination  Designating  Tigtit 
Fonnatlon 

August  7, 1991. 

Take  notice  that  on  August  5. 1991,  the 
Kansas  Corporation  Commission 
(Kansas)  submitted  the  above- 
referenced  notice  of  determination  to 
the  Commission,  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Niobrara  Formation 
underlying  Cheyenne  County  and  a 
portion  of  Sherman  County,  Kansas, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  197«  (NGPA).  The  notice  of 
determination  covers  all  of  Cheyenne 
County,  plus  T6S.  R39W-R42W.  and 
T7S,  R39W-R42W,  in  Sherman  County, 
Kansas.  Kansas  originally  submitted  a  4- 
county  area  determination  for  the 
Niobrara  that  included  both  Cheyenne 
and  Sherman  Counties.  The  Commission 
remanded  the  original  determination  to 
Kansas  on  May  22, 1985.  The  August  5, 
1991  notice  of  determination  also 
contains  Kansas'  findings  that  the 
referenced  portion  of  the  Niobrara 
Formation  meets  the  requirements  of  the 
Commission's  regidations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
tFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest  in 
accordance  with  18  CFR.  SS  275.203  and 


275.204.  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission. 

Lois  D.  CasheH 

Secretory. 

[FR  Doc  91-19136  FUed  8-12-91;  8:45  am) 

WtLMQ  coot  t717-01-« 


(Docket  Na  TQ91-«-2O-000] 

Algonquin  Gas  Tranamlaaion  Co.; 
Notice  of  Propoaed  Cftanges  In  FERC 
Ga*  Tariff 

August  e,  1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  August  1, 1991.  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1.  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  effective  September  1, 1991 

Fiftli  Revised  Sheet  No.  21 
Fifth  Revised  Sheet  No.  22 
Fifth  Revised  Sheet  No.  25 
Fifth  Revised  Sheet  No.  26 
Fifth  Revised  Sheet  No.  27 
Fifth  Revised  Sheet  No.  28 
Fifth  Revised  Sheet  No.  29 

Algonquin  states  that  the  revised 
tariff  sheets  listed  above  are  being  filed 
as  part  of  Algonquin's  regularly 
scheduled  quarterly  Purchased  Gas 
Adjustment  ("PGA")  pursuant  to 
Sections  17  and  39  of  the  General  Terms 
and  Conditions  of  Algonquin's  FE31C 
Gas  Tariff,  Third  Revised  Volume  No.  1 
to  reflect  the  standby  service  costs  to  be 
charged  by  Texas  Eastern  Transmission 
Corporation  ('Texas  Eastern"), 
transmission  and  compression  by  others 
costs  ('T  &  C  Costs")  fi-om  Texas 
Eastern  and  Transcontinental  Gas 
Pipeline  Corporation  and  piuchased  gas 
costs  to  be  charged  by  its  various 
suppliers. 

Algonquin  states  that  the  instant  filing 
reflects  the  purchases  and  sales 
projected  to  be  made  for  the  three 
month  period  beginning  September  1, 
1991  as  well  as  the  underlying  costs  of 
standby  and  transportation  services. 

Algonquin  states  that  the  proposed 
effective  date  for  the  listed  revised  tariff 
sheets  is  September  1, 1991. 

Algonquin  further  states  that  the 
effect  of  the  change  in  rates  is  to 
increase  the  demand  charge  by  22.80 
cents  per  MMBtu  and  to  increase  the 
commodity  charge  by  62.03  cents  per 
MMBtu  under  all  of  Algonquin's  firm 
sales  rate  schedules  from  those  rates 
contained  in  Algonquin's  last  PGA  filed 
July  1. 1991  in  Docket  No.  TF91-4-20- 
000. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 


Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  sales  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Street.  N.E.,  Washingtoa 
DC  20426,  in  accordance  with  such 
motions  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  13, 1991. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  CasheU. 
Secretary. 

(FR  Doc.  91-19142  Filed  8-12-91:  MS  am] 
HLUNQ  coot  ariT-et-M 


[Docket  Na  ftf>90-22-013] 

Algonquin  Gas  TransmisshMt  Col, 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

August  6, 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  August  1. 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1.  as 
set  forth  in  the  tariff  sheets: 

Algonquin  states  that  it  is  making  the 
instant  filing  pursuant  to  Article  II  of  the 
Stipulation  and  Agreement  in  Docket 
No.  RP90-22-000  as  filed  on  December 
14. 1990  and  approved,  as  modified,  by 
the  Commission's  Order  of  April  19, 
1991.  Algonquin  states  the  instant  filing 
contains  appropriate  revised  tariff 
sheets  reflecting  rates  equivalent  to  the 
Settlement  Base  Rates  under  its  rate 
schedules,  adjusted  as  appropriate  to 
reflect  authorized  changes  as  provided 
by  Algonquin's  FERC  Gas  Tariff. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Stieet  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  13, 1991.  Protests 
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will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  Gling  are  on  Ble  with  the 
Commission  and  are  available  for  public 
inspection. 


Federa} 


Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-19150  Filed  &-12-81;  8:45  am] 

BttxmocoDE  sriT-oi-M 


[Docket  No.  RP91-206-0001 

Cohiinbia  Gas  Transmission  Corp^ 
Notice  of  Proposed  Changes  in  FERC 
GasTarHf 

August  6. 1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  August  1, 1991.  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
to  be  effective  September  1. 1991: 

Second  Revised  Eleventh  Revised  Sheet  No. 
26 
Original  Sheet  No.  26.1 
Second  Revised  Eleventh  Revised  Sheet  No. 
26A 
Original  Sheet  No.  26A.1 
Second  Revised  Eleventh  Revised  Sheet  No. 
26B 
Original  Sheet  No.  26B.1 

Columbia  states  that  the  sales  rates 
set  forth  on  Second  Revised  Eleventh 
Revised  Sheet  No.  26  and  Original  Sheet 
No.  26.1  reflect  a  maximum  WACOG 
surcharge  of  20<  per  Dth  in  the 
Commodity  rate- 
Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NR.  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  384.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  13, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  perscHi  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 

Lois  D.  Casbell. 
Secretary. 

[FR  Doc.  91-19149  Fded  8-12-91;  8:45  am] 
saxiNQ  cooc  crir-tfi-ii 


[Docfcet  Nos.  TA91-1-74-002,  TA91-1-24- 
003] 

Equitrans,  Inc.,  Notice  of  Revision  To 
Proposed  Tariff  Changes 

August  6, 1991. 

Take  notice  that  Equitrans,  Inc.. 
("Equitrans")  on  July  31. 1991.  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  1.  to 
become  effective  on  September  1, 1991: 

Substitute  Twenty-Eighth  Revised  Sheet  Na 

10 
Substitute  Nineteenth  Revised  Sheet  No.  34 

As  alternative  tariff  sheets,  Equitrans 
submits  the  following,  also  to  be 
effective  September  1. 1991: 

Alternate  Substitute  Twenty-Eighth  Revised 

Sheet  No.  10 
Alternate  Substitute  Nineteenth  Revised 

Sheet  No.  34 

As  with  the  Aiuiual  PGA  Filing  of  July 
2, 1991.  the  primary  sheets  reflect  "as- 
billed"  recovery  of  producer  purchased 
gas  costs;  the  alternative  sheets  reflect 
reclassification  of  producer  demand 
payments  back  to  the  commodity 
component  of  the  sales  rate. 

Equitrans  requests  that  Substitute 
Nineteenth  Revised  Sheet  No.  34  (both 
primary  and  alternate  versions)  be  made 
effective  instead  of  Twentieth  Revised 
Sheet  No.  34  (both  primary  and  alternate 
versions)  which  were  contained  in  its 
July  2, 1991  aimual  filing  because  the 
newly  filed  sheet  reflects  both  the 
winter  and  summer  rates  for  Rate 
Schedule  ISS  whereas  the  previously 
submitted  sheet  only  reflected  the 
winter  period  rate. 

Equitrans  states  that  it  submitted  this 
filing  pursuant  to  §  154.305(c)(4)  of  the 
Commission  PGA  Regulations.  18  CFR 
§  154.305(c)(4),  in  order  to  revise  the 
current  adjustment  filed  with  its  Annual 
PGA  on  June  31, 1991.  The  changes 
proposed  in  this  filing  to  the  purchased 
gas  cost  adjustment  under  Rate 
Schedule  PLS  is  an  increase  in  the 
demand  cost  of  $0.2093  per  dth  and  a 
decrease  in  the  commodity  cost  of 
$0.5129  per  dth.  The  purchased  gas  cost 
adjustment  to  Rate  Schedule  ISS  is  a 
decrease  of  $0.5075  per  dth. 

The  proposed  changes  reflect,  among 
other  things,  the  service  restructuring 
and  rate  design  changes  that  were 
contained  in  a  March  22, 1991  "Joint 
Stipulation  and  Agreement"  approved 
by  Commission  order  issued  on  July  25, 
1991  in  Docket  Nos.  RP90-70.  et  ai, 
effective  August  1, 1991. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 


purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  Nortli  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  13. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-19145  Filed  8-12-81;  a-45  am] 

KUJUa  COOE  6717-01-11 


{Docket  No.  RP90-70-003] 

Equitrans,  Inc.;  Notice  of  Compliance 
Filing  To  Implement  Order  Approving 
Settlement 

August  6, 1991. 

Take  notice  that  on  July  31, 1991, 
Equitrans,  Inc.  ("Equitrans")  filed  the 
following  sets  of  revised  tariff  sheets  to 
its  FERC  Gas  Tariff  (as  shown  on 
appendix  A  of  the  filing): 

I.  Refund  Rates  Quly  1, 1990  through  July 
31, 1991) 

Effective  July  1. 1990 

Volume  1 

Second  Sub  15  Revised  Sheet  No.  10 
Substitute  First  Revised  Sheet  No.  22 
Second  Sub  7  Revised  Sheet  No.  34 

Effective  September  1, 1990 

Volume  1 

Second  Sub  16  Revised  Sheet  No.  10 
Second  Sub  Eighth  Rev  Sheet  No.  34 

Effective  October  1. 1990 

Volume  1 

Second  Sub  17  Revised  Sheet  No.  10 

Effective  December  1, 1990 

Volume  1 

Sub  Twentieth  Rev  Sheet  No.  10 
Substitute  Eleventh  Rev  Sheet  No.  34 

Effective  January  1, 1991 

Volume  1 

Second  Sub  22  Revised  Sheet  No.  10 

Effective  February  1, 1991 

Volume  1 

Second  Sub  23  Rev  Sheet  No.  10 
Second  Sub  13  Revised  Sheet  No.  34 


Effective  March  1. 1991 

Volume  1 

Second  Sub  Twenty-Fifth  Rev  She< 
Second  Sub  14  Revised  Sheet  No.  3 

Effective  April  1.  1991 

Volume  1 

Sub  Twenty-Sixth  Rev  Sheet  No.  V 
Sub  Seventeenth  Rev  Sheet  No.  34 

Effective  Itxne  1. 1991 

Votumel 

Sub  Twenty-Seventh  Rev  Sheet  Nc 
Sub  Eighteenth  Rev  Sheet  No.  34 

Effective  futyX  1090 

Volumes 

Substitute  Focrth  Revised  Sheet  N 
Substitute  Fowth  Revised  Sheet  N 

Effective  October  J.  1990 

Volume  3 

Substitute  Fifth  Revised  Sheet  Na 
Substitute  Fifth  Revised  Sheet  No. 

Effective  January  1. 1990 

Volume  3 

Substitute  Seventh  Revised  Sheet  I 
Substitute  Seventh  Revised  Sheet  \ 

n.  Rates  Effective  August  1, 19 

Volume  1 

Second  Revised  Sheet  No.  22 
Eighth  Revised  Sheet  No.  23 

Volume  3 

Eighth  Revised  Sheet  No.  4 
Eighth  Revised  Sheet  No.  8 

III.  MisceQaneoas  Tariff  Chanj 
Effecthre  Angust  1, 1991 

Volume  1 

Second  Revised  Sheet  No.  7 
Second  Revised  Sheet  Na  B 
Second  Revised  Sheet  No.  9 
Second  Revised  Sheet  No.  78 
First  Revised  Sheet  No.  144 
First  Revised  Sheet  No.  170 
First  Revised  Sheet  No.  171 
Originai  Sheet  No.  177D 
Ori^na)  Sheet  No.  177E 

Volumes 

Second  Revised  Sheet  No.  2 
Second  Revised  Sheet  No.  3 

Original  Sheet  No.  3 A 
Second  Revised  Sheet  Na  5 
Second  Revised  Sheet  No.  6 
Second  Revised  Sheet  Na  7 
Second  Revised  Sheet  Na  10 
First  Revised  Sheet  No.  11 
Hrst  Revised  Sheet  No.  12 
Second  Revised  Sheet  No.  14 

Equitrans  states  that  the  pui 
these  revisions  is  to  implemen 
base  tariff  rates  effective  July 
(refund  rates]  and  August  1, 1( 
(prospective  rates)  pursuant  t( 
March  22, 1991  Joint  Stipulab'c 
Agreement  which  was  approv 
Comioission  by  order  issued  o 
1991. 
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purchasers  and  interested  state 
conmiissions. 

Any  person  desiring  to  protest  said 
flling  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20428,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  August  13, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  flling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-19145  Filed  8-12-81;  a-45  araj 

B)UJMO  COOE  6717-0141 


{Docket  No.  RP90-70-003] 

Equitrans,  Inc;  Notice  of  Compliance 
Filing  To  Implement  Order  Approving 
Settlement 

August  6, 1991. 

Take  notice  that  on  July  31, 1991, 
Equitrans.  Inc.  ("Equitrans")  flled  the 
following  sets  of  revised  tariff  sheets  to 
its  FERC  Gas  Tariff  (as  shown  on 
appendix  A  of  the  flling): 

I.  Refund  Rates  Quly  1, 1990  through  July 
31, 1991) 

Effective  July  1 1990 

Volume  1 

Second  Sub  15  Revised  Sheet  No.  10 
Substitute  First  Revised  Sheet  No.  22 
Second  Sub  7  Revised  Sheet  No.  34 

Effective  September  1. 1990 

Volume  1 

Second  Sub  16  Revised  Sheet  No.  10 
Second  Sub  Eighth  Rev  Sheet  No.  34 

Effective  October  1. 1990 

Volume  1 

Second  Sub  17  Revised  Sheet  No.  10 

Effective  December  1, 1990 

Volume  1 

Sub  Twentieth  Rev  Sheet  No.  10 
Substitute  Eleventh  Rev  Sheet  No.  34 

Effective  January  1, 1991 

Volume  1 

Second  Sub  22  Revised  Sheet  No.  10 

Effective  February  1. 1991 

Volume  1 

Second  Sub  23  Rev  Sheet  No.  10 
Second  Sub  13  Revised  Sheet  No.  34 


Effective  March  1. 1991 

Volume  1 

Second  Sub  Twenty-Fifth  Rev  Sheet  Na  10 
Second  Sub  14  Revised  Sheet  No.  34 

Effective  April  t.  1991 

Volume  1 

Sub  Twenty-Sixth  Rev  Sheet  No.  10 
Sub  Seventeenth  Rev  Sheet  No.  34 

Effeciive  June  1.1991 

Votumel 

Sub  Twenty-Seventh  Rev  Sheet  No.  10 
Sub  Eighteenth  Rev  Sheet  No.  34 

Effective  futyX  1090 

Volumes 

Subetitute  Fovrth  Revised  Sheet  No.  4 
Substitute  Fewth  Revised  SheH  No.  8 

Effective  October  J.  1990 

Volume  3 

Substitute  Fifth  Revised  Sheet  Na  4 
Substitute  Fifth  Revised  Sheet  No.  8 

Effective  January  1. 1990 

Volume  3 

Substitute  Seventh  Revised  Sheet  No.  4 
Substitute  Seventh  Revised  Sheet  No.  8 

n.  Rates  Effective  August  1. 1991 

Volume  1 

Second  Reriaed  Sheet  No.  22 
F.ightb  Revised  Sheet  No.  23 

Volume  3 

Eighth  Revised  Sheet  No.  4 
Eighth  Revised  Sheet  No.  8 

III.  MisceQaneoas  Tariff  Changes 
Effecthre  August  1, 1991 

Volume  1 

Second  Revised  Sheet  No.  7 
Second  Revised  Sheet  Na  8 
Second  Revised  Sheet  NO.  9 
Second  Revised  Sheet  No.  78 
First  Revised  Sheet  No.  144 
First  Revised  Sheet  No.  170 
First  Revised  Sheet  No.  171 

OriginaJ  Sheet  No.  177D 

Ori^iutl  Sheet  No.  177E 

Volume  3 

Second  Revised  Sheet  No.  2 
Second  Revised  Sheet  No.  3 

Original  Sheet  No.  3A 
Second  Revised  Sheet  Na  5 
Second  Revised  Sheet  No.  6 
Second  Revised  Sheet  Na  7 
Second  Revised  Sheet  Na  10 
First  Revised  Sheet  No.  11 
Hrst  Revised  Sheet  No.  12 
Second  Revised  Sheet  No.  14 

Equitrans  states  that  the  purpose  of 
these  revisions  is  to  implement  new 
base  tariff  rates  effective  July  1, 1990 
(refund  rates]  and  August  1, 1991 
(prospective  rates)  pursuant  to  the 
March  22. 1991  Joint  Stipulation  and 
Agreement  which  was  approved  by  the 
Commissiod  by  order  issued  on  July  25. 
1991. 


Equitrans  states  that  copies  of  the 
flling  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  shotiM  file  a  protest  wfA  the 
Federal  Energy  Regulatory  Comnrtssitm. 
825  North  Capitol  Street,  NE., 
WaslHBgton.  DC  2042&,  in  accordance 
with  Rule  211  of  the  Commission's  Rides 
of  Practice  and  Procedure  18  CFR 
385.211.  All  sudi  protests  should  be  filed 
on  or  before  August  13, 1901.  Protests 
will  be  considered  by  the  CommiMion  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheO. 
Secretary. 
[FR  Doc.  91-19147  Filed  8-12-31;  8:45  am) 

B1UJNC  COOC  •717-tl-M 


(DodMt  Mo.  TCni-e-IS-OM) 

Mid  Louisiana  Gas  Co.;  Notice  of  Tarttf 
Filing 

August  6, 1991. 

Take  notice  that  on  August  2. 1901. 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana),  tendered  for  filing  Eighty- 
Fifth  Revised  Sheet  No.  3a,  which  Mid 
Louisiana  requests  to  be  pennitted  to 
become  effective  September  1. 1991. 

Mid  Louisiana  states  that  such  tariff 
sheet  is  filed  together  with  a  request  for 
waivers  of  §  154.305(c)(4)  of  the 
Commission's  Regulations,  18  CFR 
154.305(4)  and  Section  19  of  Mid 
Louisiana's  FERC  Gas  Tariff.  Mid 
Louisiana  states  that  such  waivers, 
together  %vith  implementation  of  Eighty- 
Fifth  Revised  Sheet  No.  3a,  would  allow 
Mid  Louisiana  to  use  revised  pricing 
provisions  in  the  calculation  of  the  cost 
of  purchased  and  produced  gas  for 
resale  to  jurisdictional  customers. 

Mid  Louisiana  states  that  the  revised 
pricing  provision  would  be  in^ilemented 
by  means  of  a  Commodity  Gas 
Component  Cap  that  would  establish  a 
ceiling  on  the  level  of  purchased  and 
produced  gas  costs  (excluding  storage, 
exchange  and  gas  used,  lost  and 
unaccounted  for)  that  Mid  Louisiana 
would  be  permitted  to  collect  from 
jurisdictional  customers. 

Mid  Louisiana  states  that  copies  of 
the  filing  have  been  sent  to  the 
customers  and  the  state  commissions 
shown  on  the  official  service  list. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energ>'  Regulatory  Commission.  825 


North  Capitol  Street.  NE.,  Washingtoa 
DC  2042&  in  accordance  with  18  CFR 
385.214  axui  365.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motioas 
or  protests  should  be  filed  on  or  before 
August  13. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  apftropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Coptes 
of  this  filing  are  on  file  with  the 
Comotission  and  are  available  for  pubtic 
inspection  in  the  public  refereiu^  room. 
I^ois  D.  Caah«IL 
Secretary. 

[FR  Doc  91-19144  Fifed  8-12-01;  8.-45  am) 
MLUNQ  COOE  srir-vi-M 


IDocket  Na  TO91-3-27-000] 

North  Penn  Gas  C04  Nottca  of 
Proposed  Ctwnges  In  FERC  Gas  Tariff 

August  6. 1991. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn]  on  August  2, 
1991,  tendered  for  filing  Seventh  Revised 
Sheet  No.  3A  to  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1. 

North  Peim  states  that  the  revised 
tariff  sheet  is  being  filed  pursuant  to 
Section  14  (PGA  Clause]  of  the  General 
Terms  and  Conditions  of  North  Perai's 
FERC  Gas  Tariff  to  reflect  changes  in 
the  cost  of  gas  for  the  period  September 
1. 1901  thrcmgh  November  30, 1991  and  Is 
proposed  to  be  effective  September  1. 
1991.  North  Rem  states  that  the 
proposed  change  reflects  an  increase  in 
the  average  cost  of  gas  for  the  G-1  Rate 
Schedule  of  $2.32213  per  Met 

While  North  Penn  believes  that  no 
other  waivers  are  necessary  in  order  to 
permit  this  filing  to  become  effective 
September  1. 1901.  as  proposed.  North 
Penn  respectfully  requests  waiver  of  any 
of  the  Commission's  Rules  and 
Regulations  as  may  be  required  to 
permit  this  filing  to  become  effective 
September  1, 1991. 

North  Penn  states  that  copies  of  this 
letter  of  transmittal  and  all  enclosures 
are  being  mailed  to  each  of  North  Penn's 
jurisdictional  customers  and  state 
commissions  shown  on  the  attached 
service  list 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rales  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  soch 
motions  or  protests  should  be  filed  on  or 
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before  August  13, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-19143  FUed  8-12-91:  8:45  am] 

WLUNQ  CODE  6717-0t-« 


[Docket  Na  RP91-208-0001 

Ozark  Gas  Transmission  System; 
Notice  of  Filing 

August  6, 1991 

Take  notice  that  on  August  2, 1991. 
Ozark  Gas  Transmission  System 
("Ozark").  1700  Pacific  Avenue.  Dallas, 
Texas  75201,  filed  with  the  Commission 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  Ozark  proposes  that  this 
filing  become  effective  September  3, 
1991. 

Ozark  states  that  the  purpose  of  this 
filing  is  to  establish  the  rates,  terms  and 
conditions  for  open-access 
transportation  under  proposed  Rate 
Schedules  FTS  and  ITS.  and  to  revise  its 
existing  Rate  Schedule  T-1  and  General 
Terms  and  Conditions  to  accommodate 
Ozark's  provision  of  open-access 
transportation.  Ozark  states  that  a 
request  for  authority  to  provide  open- 
access  transportation  is  pending  in 
Docket  No.  CP91-945-000.  and  requests 
that  the  Commission  grant  Ozark  a  part 
284  blanket  transportation  certificate  in 
that  docket  concurrently  with  the 
Commission's  acceptance  for  filing  of 
the  tariff  sheets  proposed  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  13, 1991.  Protests  will  be 
considered  by  the  Conmiission  in 
determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  pubUc 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-19152  Filed  8-12-81;  8:45  amj 

anxMa  cooc  stit-oi-m 


[Docktt  Na  TQ91-4-28-000  and  TM91-10- 
2S-000] 

Panhandle  Eastern  Pipe  Line  Co., 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  6, 1991 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
August  1, 1991,  tendered  for  filing  the 
following  revised  tariff  sheets  listed  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.l: 

Eighty-Seventh  Revised  Sheet  No.  3-A 
First  Revised  Sheet  No.  3-A.l 
Sixty-Fourth  Revised  No.  3-b 
Eleventh  Revised  Sheet  No.  3-B.l 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  September  1, 
1991. 

.Panhandle  states  that  these  revised 
tariff  sheets  filed  herewith  reflect  a 
commodity  rate  increase  of  23.79^  per 
Dt  This  increase  includes: 

(1)  A  26.82i  per  Dt.  increase  in  the 
projected  purchased  gas  cost  component 
computed  in  accordance  with  S  18.2  of 
the  General  Terms  and  Conditions  of 
Panhandle's  tariff;  and 

(2)  A  (3.03O  per  Dt  decrease  pursuant 
to  Section  22  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff 
(ANGTS  tracking  mechanism). 

Panhandle  further  states  that  these 
revised  tariff  sheets  filed  herewith  also 
reflect  the  following  changes  to 
Panhandle's  Dl  and  D2  demand  rates: 

(1)  An  increase  of  $0.44  for  Dl 
pursuant  to  section  22  of  the  General 
Terms  and  Conditions  of  Panhandle's 
tariff  (ANGTS  tracking  mechanism);  and 

(2)  An  increase  of  $1.26  for  Dl  and  no 
change  for  D2  to  reflect  an  increase  in 
the  S  18.4  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff 
(pipeline  supphers'  demand  costs). 

Panhandle  states  the  above 
referenced  tariff  sheets  are  being  filed  in 
accordance  with  S  154.308  (Quarterly 
PGA  Filing]  of  the  Commission's 
Regulations  and  pursuant  to  9  18.1  and 
18.4  (Purchased  Gas  Demand  Rate 
Adjustments  by  Pipeline  Suppliers)  and 
section  22  (ANGTS  tracking  mechanism) 
of  Panhandle's  FERC  Gas  Tariff, 
Original  Volume  No.  1  to  reflect  the 
changes  in  Panhandle's  jurisdictional 
sales  rates  effective  September  1, 1991. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all 


jurisdictional  sales  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  such 
motions  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  13. 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-19141  Filed  8-12-91;  6:45  am] 

BtLLINQ  CODE  (717-01-11 


[Docket  No.  RP78-a5-007] 

Panhandle  Eastern  Pipe  Line  Co., 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

August  6, 1991. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
August  1. 1991  tendered  for  filing  the 
tariff  sheets  listed  on  Appendix  A  to  its 
FERC  Gas  Tariff,  Original  Volume  No. 
1-A. 

Panhandle  proposes  that  the  tariff 
sheets  listed  on  Appendix  A  become 
effective  September  1, 1991. 

Panhandle  states  that  on  February  8, 
1980  the  Commission  approved  a 
Stipulation  and  Agreement  (Agreement) 
in  the  proceedings  entiUed  Village  of 
Pawnee,  Illinois,  et  al.  vs.  Panhandle 
Eastern  Pipe  Line  Company,  in  the 
subject  docket.  Under  the  terms  of  the 
Agreement,  certain  Small  Customers  as 
defined  in  Article  II  of  the  Agreement, 
are  permitted  to  add  new  Priority  1 
requirements  up  to  10  percent  of  their 
original  aimual  base  period  volumes 
during  the  first  twelve-month  period  and 
up  to  8  percent  of  their  original  annual 
base  period  volumes  in  each  succeeding 
twelve-month  period  that  the  Agreement 
is  in  effect.  Article  V  of  the  Agreement 
requires  the  Small  Customers  to  report 
to  Panhandle  changes  in  their  estimated 
monthly  and  annual  volumes,  which 
changes  are  to  be  reflected  as 
adjustments  to  the  monthly  base  period 
volumes  for  each  Small  Customer.  The 
tariff  sheets  listed  on  Appendix  A 


reflect  these  a^tntments  in  tt 
base  period  for  each  Small  Ci 
These  tariff  sheets  also  reflec 
modifications  and  abandonmi 
sales  senrke  authorized  by  th 
Commission  and  name  changi 
certain  customers,  as  more  fa 
described  fen  the  filing. 

Panhandle  atates  that  copic 
filing  have  been  forwarded  to 
customers  subject  to  the  tarifi 
and  the  respective  state  regul 
commissioiisu 

Any  person  desiring  to  prot 
filing  shovld  file  a  protest  wit 
Federal  Energy  Regoiatory  Cc 
82S  North  Capitol  Street.  NE., 
Washington.  DC  2(M28.  in  act 
with  Rule  211  of  the  Commiss 
of  Practice  and  Procedure  18 ' 
38S.211.  AH  such  protests  sbo 
on  or  before  August  13, 1991. 
will  be  considered  by  the  Coi 
determining  the  appropriate  ( 
taken,  but  will  not  serve  to  m 
protestants  parties  to  the  pro 
Copies  of  Ifds  filing  are  on  fib 
Commission  and  are  availabi 
inspectton. 
LoisnCnhaB. 
Secretary. 

[FR  Doc  n-lM51  Filed  S-12-91; 
SILUNe  GOSK  trn-At-is 


(Docket  Na  flPtl-207-Me) 

Ringwood  Gattiertng  Co.,  N< 
Watver 

August  S,  1991. 

Take  notice  that  on  Angusi 
Ringwood  Gathering  Compai 
(Ringwood).  filed  with  the  Fe 
Energy  RegoJatoiy  Commissi 
(Commission)  a  request  for  « 
PGA  filing  requirement  in  {  1 
through  1501&  Ringwood  al 
a  waiver  to  maintain  the  exii 
in  Ringwood's  previous  fihnj 
38-000  excluding  the  surciiar 
adjustment  which  was  effect 
September  3a  1991. 

Ringwood  mbmits  for  fihn 
nevised  Sheet  Na  4C  Supers 
Revised  Sheet  No.  4C  to  mail 
prior  rates  excluding  the  sun 
adjustiaenL 

Ringwood  ststes  that  capit 
filing  have  hem  mailed  to  W 
Naturai  Gas  Coopany,  Okiai 
Natural  Gas  CoaqMny,  and  i 
state  regubtory  agencies. 

Any  penoQ  de^ring  to  be 
pretest  said  fiting  thotdd  file 
intervene  or  pretest  with  the 
Energy  Regslataty  Cosuatss: 
North  Capitol  Street.  NE..  W 
DC  20426.  in  accordance  witi 
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jurisdictional  sales  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  such 
motions  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  13, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-19141  Filed  6-12-91;  6:45  am] 

BILLINQ  CODE  (TIT-OI-H 


[Docket  No.  RP78-65-007] 

Panhandle  Eastern  Pipe  Une  Co., 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  6, 1991. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
August  1, 1991  tendered  for  filing  the 
tariff  sheets  listed  on  Appendix  A  to  its 
FERC  Gas  Tariff,  Original  Volume  No. 
1-A. 

Panhandle  proposes  that  the  tariff 
sheets  listed  on  Appendix  A  become 
effective  September  1, 1991. 

Panhandle  states  that  on  February  8, 
1980  the  Commission  approved  a 
Stipulation  and  Agreement  (Agreement) 
in  the  proceedings  entitled  Village  of 
Pawnee,  Illinois,  et  al.  vs.  Panhandle 
Eastern  Pipe  Une  Company,  in  the 
subject  docket.  Under  the  terms  of  the 
Agreement,  certain  Small  Customers  as 
defined  in  Article  II  of  the  Agreement, 
are  permitted  to  add  new  Priority  1 
requirements  up  to  10  percent  of  their 
original  aimual  base  period  volumes 
during  the  first  twelve-month  period  and 
up  to  8  percent  of  their  original  annual 
base  period  volumes  in  each  succeeding 
twelve-month  period  that  the  Agreement 
is  in  effect.  Article  V  of  the  Agreement 
requires  the  Small  Customers  to  report 
to  Panhandle  changes  in  their  estimated  ■ 
monthly  and  annual  volumes,  which 
changes  are  to  be  reflected  as 
adjustments  to  the  monthly  base  period 
volumes  for  each  Small  Customer.  The 
tariff  sheets  listed  on  Appendix  A 


reflect  these  adiostzneiits  in  the  monthly 
base  period  for  each  Small  Customer. 
These  tariff  sheets  also  reflect 
modifications  and  abandoimients  of  firm 
sales  service  authorized  by  the 
Commission  and  name  change*  for 
certain  customers,  as  more  fuUy 
described  in  the  filing. 

Panhattdle  states  that  copies  of  tins 
filing  have  been  forwarded  to  all 
customers  subject  to  the  tariff  sheets 
and  the  respective  state  regulatory 
comnrissioiis. 

Any  person  desiring  to  protest  said 
filing  ^ovld  file  a  protest  «rith  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitot  Street.  NE.. 
Washington,  DC  20428.  in  accordance 
with  Rule  211  of  the  Commission's  Roles 
of  Practice  and  Procedure  IB  CFR 
385^11.  All  such  protesU  should  be  filed 
on  or  before  August  13, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  (fds  filing  are  on  file  with  the 
Commission  and  are  available  for  pebbc 
inspection. 
LoisIXCsshalL 
Secretaiy. 

[FR  Doc.  91-1M51  Filed  t-lZ-9U  8:45  aja\ 
BtUMO  OOSK  •rt7-«i-«i 


(Docket  no.  RPtt-tOT-MO) 

Ringwood  Gathering  Co^  Notlcvof 
Waiver 

August  6, 1991. 

Take  notice  that  on  August  1. 1991. 
Ringwood  Gathering  Company 
(Ringwood),  filed  with  the  Federal 
Energy  RegnJatory  Commission 
(Commission)  a  request  for  waiver  of  all 
PGA  filing  requirement  in  {  154.301 
through  ISOIA.  Ringwood  also  raqaests 
a  waiver  to  maintain  the  existing  rates 
in  Ringwood's  previous  fihng  (TQei-3- 
38-000  excluding  the  surcharge 
adjustment  which  was  effective  tfanwgh 
September  30.  IWl. 

Ringwood  submits  for  fiUng  Seventh 
mivised  Sheet  No.  «C  Superseding  Sixth 
Revised  Sheet  No.  4C  to  maintain  its 
pc»r  rates  exdoding  the  surcharge 
adinstssenL 

Ringwood  states  diet  copies  of  the 
filing  have  been  mailed  to  WUbams 
Natural  Gas  Company.  Oklahoma 
Natural  Gas  Ccaepmay.  and  interested 
state  regubtflty  agencies. 

Any  pecsoD  desiring  to  be  heard  or  to 
pretest  ssid  filing  should  file  e  motion  to 
intervene  or  protaet  with  the  Pederal 
Energy  RogaLrtory  Coeunission.  82ft 
North  Capiloi  Street  NE.  Waahingttm. 
DC  20426.  in  accordance  with  18  CFR 


385.214  and  38&.21I  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  13. 1991.  Protests  will  be 
considered  by  the  Commiasioo.  in 
determiniBg  die  appropriate  actioa  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  pxibHc  reference  room. 
Lois  D.  CasbeO. 
Secretary. 

[FR  Doc.  91-10148  Filed  9-12-91;  8:45  am] 
Bs  ISM  coot  srty^i-ii 

[Docket  Me:  RP81-M8-0f8} 


August  A.  1991 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  fTexas 
Eastern)  on  August  1. 1991  tendered  for 
filing  as  part  of  iU  FERC  Gas  TariE 
Fifth  Revised  Volume  No.  1.  six  copies 
each  of  the  following  tariff  sheets: 

Second  BsviMd  Shosl  No.  419 
First  ReviSMi  Sheet  No.  4iaA 

Texas  Eastern  states  that  te  tariff 
sheets  referenced  above  see  being  filed 
to  bwhxie  new  provision  in  Texas 
Eastern's  gas  qnahty  specificatioos  in 
the  General  Teems  and  Conditions  a<  its 
FERC  Gas  Tariff  This  provision  would 
allow  Texas  Eastan  to  accept  gas  foe  its 
transpertattoa  cnstomers'  accoont  on  its 
offshore  systems  when  the  gas  does  not 
comply  with  die  qoahty  specificatioas 
because  piodncers  at  sock  gaa  have  no 
processing  farihtiws  at  the  wellhead. 
Texas  Eastan  statee  that  absent  the 
indasion  ol  this  piovissen  Texas  Eastern 
has  no  tariff  authorization  to  transport 
such  gas,  even  though  such  gas  would  be 
processed  downstream  and  the  overall 
quahty  of  the  commingled  gas  stream 
after  processing  would  meet  existing 
specifications. 

Texas  Eastern  states  that  the 
submission  of  this  tariff  provision  wiH 
allow  acceptance  into  its  pipeline 
S3fstem  gas  suppliee  for  transportatiop 
tvfaidi  otherwise  wotild  not  be 
compatible  vrith  existing  quality 
specifications.  Texas  Eastern  subnito 
that  this  change  is  beneficial  to  its 
transp<HlatioR  customers  becatise  it  will 
allow  greater  access  to  gss  supplies  and 
enable  them  to  fiirther  (fiversify  their 
gas  supply  portfoRos.  Texas  Eastern 
submits  that  this  is  consistent  %vith  the 
rnmrnissina's  pobey  of  iacteasiBt 
competition  in  the  natural  gas  muket 


The  proposed  effective  date  of  die 
tariff  she^s  listed  above  is  September  1. 
198L 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  jerisdictioBal  customers  and 
interested  state  coaomissions.  Texas 
Eastern  also  states  that  copies  of  this 
fihng  are  also  bekig  mailed  to  all  Rate 
Schedules  FT-1  and  IT-l  Shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission.  625 
North  Capitol  Street  NE..  Washington. 
DC  2(H28.  in  accordance  with  Rules  211 
and  214  of  te  Commission's  Rules  of 
Practice  end  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  AagMt  13. 1901.  Protests  wiU  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  persoa  wishing  to  become  s  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Ldsai 


Secivtafy. 

[FR  Doc  n-inSS  nied  ft-U-Ct;  ft4S  sm] 
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Aug«kst  7.  uet 

WlKOiwin  Etoctrtc  Power  Co.;  MoBco 
Establishing  Procoduree  for 
RoNconsIng  and  a  OMdNnotar 
Submiaslon  of  Final  Ainandrnwrtt 

The  hcense  for  the  Chalk  Hill  Hydro 
Project  No.  2394.  located  on  the 
Menominee  River  in  Marinette  County. 
Wiscooaki  and  Menominee  County. 
Michigan,  expires  on  June  30, 1993.  The 
statutory  deadline  for  filing  an 
applicaftion  far  new  bccnse  was  )une  30, 
1991.  An  applies bon  for  new  Kcense  has 
been  filed  as  follows: 
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The  following  is  an  approximate 
schedule  and  procedures  that  will  be 
followed  in  processing  the  application: 


Data 

Action 

August  10. 1991-   

Commission  notifies 

applicant  ttiat  its 

app*icatx>n  has  t>een 

accepted  Tha 

notification  ot 

acceptance  will  specify 

the  need  for  additional 

infofmation  and  ttie 

date  infomtation  is 

due. 

August  20. 1991 

Commission  issues 

putjiic  notice  of  tt>e 

accepted  application 

establishing  dates  for 

filing  motions  to 

irtenwie  and  protests. 

OctotMT  30, 1991 

Commissions  deadline 

for  applicant  tor  filing  a 

final  amendment,  K 

any.  to  its  application. 

Decamber  15. 1991 

ConwTMSsion  notifies  aH 

parties  and  agerx:ies 

ttiat  the  applicatKxi  is 

ready  for 

environmental 

analysis. 

Upon  receipt  of  all  additional 
information  and  the  information  filed  in 
response  to  the  public  notice  of  the 
acceptance  of  the  application,  the 
Commission  will  evaluate  the 
application  in  accordance  with 
applicable  statutory  requirements  and 
take  appropriate  action  on  the 
appUcation. 

Any  questions  concerning  this  notice 
should  be  directed  to  Charles  T.  Raabe 
at  202-219-2811. 
Loia  D.  Caahell. 
Secretary. 
[FR  Doc.  91-19138  Filed  8-12-91;  8:45  am] 

BIUJNO  COOE  C717-01-U 


Morgantown  Energy  Technology 
Center 

Grant;  Financial  Assistance  Award  to 
Syracuse  University 

agency:  Morgantown  Energy 
Technology  Center.  Department  of 
Energy  (DOE). 

ACnofC  Notice  of  acceptance  of  an 
imsolicited  financial  assistance 
application  for  a  grant  award. 

SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR  600.14(e)(1)  the 
DOE,  Morgantown  Energy  Technology 
Center  gives  notice  of  its  plans  to  award 
a  24-month  grant  to  Syracuse  University. 
Office  of  Sponsored  Programs.  113 
Bowne  Hall,  Syracuse,  New  York  13244- 
1200,  with  an  associated  budget  of 
approximately  $319,000.  including  cost- 


sharing  of  $29,142  by  Syracuse 

University. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  ].  Harness.  1-07,  U.S. 
Department  of  Energy.  Morgantown 
Energy  Technology  Center.  P.O.  Box  880. 
Morgantown,  West  Virginia  26507-0880, 
Telephone:  (304)  291-4089.  Procurement 
Request  No.  21-91MC28072.000. 
SUPPLEMENTARY  INFORMATION:  The 
pending  award  is  based  on  an 
unsolicited  appUcation  for  a  research 
project  to  evaluate  the  various 
membrane  separation  processes  utiUzed 
today  for  the  upgrading  of  low-quality 
natural  gas  to  pipeline  quality  and 
advance  the  technology.  The  University 
proposes  to  "tailor-make"  tmiquely 
configured  polyamide  membranes  for 
the  separation  of  specified  gas  mixtiu^s. 
The  results  of  the  research  project  could 
provide  the  information  required  for  the 
design  and  optimization  of  large-scale 
processes  for  the  removal  of  the  non- 
hydrocarbons  (i.e.,  COs,  HxS,  H2O  vapor) 
from  natural  gas  and  for  the  economic 
evaluations  of  these  processes.  If  these 
gas  separation  technologies  to  upgrade 
low-quality  natural  gas  to  pipeline 
quality  were  developed,  it  would 
provide  new  market  areas  for  low- 
quality  natural  gas  and  would  provide 
the  means  for  transporting  an  untapped 
natural  resoiurce  to  the  market  at 
acceptable  costs.  It  could  be  used  to 
offset  imported  oil  to  this  cotmtry  and  to 
utilize  a  currently  underused  valuable 
natural  resource  found  throughout  the 
U.S. 

In  view  of  the  tmique  natural  of  the 
work  to  be  performed  and  the  well- 
equipped  laboratories  and  expertise  of 
the  personnel  at  Syracuse  University  to 
be  allocated  to  this  research  project,  it 
has  been  determined  that  it  is 
appropriate  to  award  this  grant  to 
Syracuse  University  on  an  unsolicited 
basis. 

Issued:  )u]y  31, 1991. 
Louie  L.  Calaway, 

Director,  Acquisition  and  Assistance 
Division,  Morgantown  Energy  Technology 
Center. 

[FR  Doc.  91-19228  Filed  8-12-91;  8:45  am] 

BILJJNa  COOE  B4SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AMS-FRL-3983-3] 

Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Reformulated 
Gasoline 

agency:  Enviromnental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  Application  for 
Extension  of  the  Reformulated  Gasoline 
Program  to  Rhode  Island. 

SUMMARY:  This  notice  publishes  the 
application  of  the  Governor  of  the  State 
of  Rhode  Island  to  have  the  prohibition 
set  forth  in  section  211(k)(5)  of  the  Clean 
Air  Act  as  amended  by  Public  Law  101- 
549  (the  Act)  applied  in  Rhode  Island 
beginning  January  1, 1995.  Under  section 
211(k)(6)  the  Administrator  of  EPA  shall 
apply  the  prohibition  against  the  sale  of 
gasoline  which  has  not  been 
reformulated  to  be  less  polluting  in  an 
ozone  nonattainment  area  upon  the 
application  of  the  Governor  of  the  State 
in  which  the  nonattainment  area  is 
located. 

dates:  The  effective  date  of  the 
prohibition  described  herein  is  January 
1, 1995  (see  the  Supplementary 
Information  section  of  today's  notice  for 
a  discussion  of  the  possible  delay  of  this 
date). 

addresses:  Materials  relevant  to  this 
notice  are  contained  in  Public  Docket 
No.  A-91-02.  This  docket  is  located  in 
room  M-1500,  Waterside  Mall  (ground 
floor),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460.  The  docket  may  be  inspected 
from  8:30  a.m.  until  12  noon  and  from 
1:30  p.m.  imtil  3  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  I.  Goldhand,  U.S.  EPA  (SDSB- 
12).  Motor  Vehicle  Emission  Laboratory. 
2565  Plymouth  Road,  Ann  Arbor.  MI 
48105.  telephone  (313)  668-4504. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  part  of  the  Clean  Air  Act 
Amendments  of  1990.  Congress  added  a 
new  subsection  (k)  to  section  211  of  the 
Clean  Air  Act.  Subsection  (k)  prohibits 
the  sale  of  gasoline  that  EPA  has  not 
certified  as  reformulated  ("conventional 
gasoline")  in  the  nine  worst  ozone 
nonattainment  areas  beginning  January 
1. 1995.  To  be  certified  as  reformulated  a 
gasoline  must  comply  with  the  following 
formula  requirements:  Oxygen  content 
of  at  least  2.0  percent  by  weight; 
benzene  content  of  no  more  than  1.0 
percent  by  voltmie;  no  heavy  metals 
(with  a  possible  waiver  for  metals  other 
than  lead);  and  the  inclusion  of  deposit 
preventing  additives.  The  gasoline  must 
also  achieve  toxic  and  volatile  organic 
compotmd  emissions  reductions  equal  to 
or  exceeding  the  more  stringent  of  a 
specified  formula  fuel  or  a  performance 
standard. 


Section  211(k)(10)(D)  defines 
covered  by  the  reformulated  ga 
program  as  the  nine  ozone 
nonattaixmient  areas  having  a  1 
population  in  excess  of  250,000 
having  the  highest  ozone  desigi 
during  the  period  1987  through 
Applying  those  criteria.  EPA  hi 
determined  the  nine  covered  ai 
the  metropohtan  areas  includiv 
Angeles.  Houston.  New  York  C 
Baltimore.  Qiicago,  San  Diego, 
Philadelphia,  Hartford  and  Mil 
Under  section  211(k)(10)(D)  an; 
reclassified  as  a  severe  ozone 
nonattaiiunent  area  imder  sect 
is  also  to  be  Included  in  the 
reformulated  gasoline  program 

Any  other  ozone  nonattainm 
may  be  included  in  the  prograr 
request  of  the  Governor  of  the 
which  the  area  is  located.  Sect 
211(k)(6)(A)  provides  that  upoi 
application  of  a  governor,  EPA 
apply  the  prohibition  against  s 
conventional  gasoline  in  any  a 
Governor's  State  which  has  be 
classified  as  not  attaining  the  ( 
ambient  air  quality  standard.  1 
subparagraph  further  provides 
is  to  apply  the  prohibition  as  0 
he  "deems  appropriate,  not  lat 
January  1, 1995,  or  1  year  after 
application  is  received,  whicht 
later."  In  some  cases  the  effect 
may  be  extended  for  such  an  a 
provided  in  section  211(k)(6)(B 
on  a  determination  by  EPA  th£ 
"insufficient  domestic  capacity 
produce"  reformulated  gasolin 
EPA  is  to  publish  a  Governor's 
application  in  the  Federal  Regi 

EPA  will  promulgate  the  req 
for  reformulated  gasoline  in  at 
with  the  statutory  deadline  of 
15, 1991.  These  requirements  a 
developed  through  regulatory 
negotiation  and  were  publishe 
proposed  form  July  9, 1991  (56 
The  proposed  regulations  desc 
certification  program  for  refori 
gasolines,  the  credits  program 
exceeding  certain  requiremeni 
enforcement  program,  among  1 
elements. 

n.  Rhode  Island's  Request 

EPA  received  an  applicatioi 
Hon.  Bruce  Simdlim,  Governoi 
Island,  for  that  State  to  be  inci 
the  reformulated  gasoline  proj 
application  is  set  out  in  full  be 

[State  of  Rhode  Island  letteriiead] 
March  14. 1991 

William  Reilly,  Administrator, 
U.S.  Environmental  Protection  Ag 
Street,  SW.,  Washington.  DC 
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ACTKHC  Notice  of  Application  for 
Extension  of  the  Reformulated  Gasoline 
Program  to  Rhode  Island. 

SUMMARY:  This  notice  publishes  the 
application  of  the  Governor  of  the  State 
of  Rhode  Island  to  have  the  prohibition 
set  forth  in  section  211(k](5)  of  the  Clean 
Air  Act  as  amended  by  Public  Law  101- 
549  (the  Act]  applied  in  Rhode  Island 
beginning  January  1, 1995.  Under  section 
211(k){6]  the  Administrator  of  EPA  shall 
apply  the  prohibition  against  the  sale  of 
gasoline  which  has  not  been 
reformulated  to  be  less  polluting  in  an 
ozone  nonattainment  area  upon  the 
application  of  the  Governor  of  the  State 
in  which  the  nonattainment  area  is 
located. 

DATES:  The  effective  date  of  the 
prohibition  described  herein  is  January 
1, 1995  (see  the  Supplementary 
Information  section  of  today's  notice  for 
a  discussion  of  the  possible  delay  of  this 
date]. 

ADDRESSES:  Materials  relevant  to  this 
notice  are  contained  in  Public  Docket 
No.  A-OT-02.  This  docket  is  located  in 
room  M-1500.  Waterside  Mall  (ground 
floor),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington, 
DC  20460.  The  docket  may  be  inspected 
from  8:30  a.m.  until  12  noon  and  horn 
1:30  p.m.  imtil  3  p.m.  Monday  through 
Friday.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  I.  Goldhand,  U.S.  EPA  (SDSB- 
12],  Motor  Vehicle  Emission  Laboratory, 
2565  Plymouth  Road,  Ann  Arbor.  MI 
48105,  telephone  (313)  668-4504. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

As  part  of  the  Clean  Air  Act 
Amendments  of  1990,  Congress  added  a 
new  subsection  (k)  to  section  211  of  the 
Clean  Air  Act.  Subsection  (k]  prohibits 
the  sale  of  gasoline  that  EPA  has  not 
certified  as  reformulated  ("conventional 
gasoline")  in  the  nine  worst  ozone 
nonattainment  areas  begirming  January 
1, 1995.  To  be  certified  as  reformulated  a 
gasoline  must  comply  with  the  following 
formula  requirements:  Oxygen  content 
of  at  least  2.0  percent  by  weight; 
benzene  content  of  no  more  than  1.0 
percent  by  volume;  no  heavy  metals 
(with  a  possible  waiver  for  metals  other 
than  lead];  and  the  inclusion  of  deposit 
preventing  additives.  The  gasoline  must 
also  achieve  toxic  and  volatile  organic 
compound  emissions  reductions  equal  to 
or  exceeding  the  more  stringent  of  a 
specified  formula  fuel  or  a  performance 
standard. 


Section  211(k)(10)(D)  defmes  the  areas 
covered  by  the  reformulated  gasoline 
program  as  the  nine  ozone 
nonattainment  areas  having  a  1980 
population  in  excess  of  250,000  and 
having  the  highest  ozone  design  value 
during  the  period  1987  through  1989. 
Applying  those  criteria,  EPA  has 
determined  the  nine  covered  areas  to  be 
the  metropolitan  areas  includiiig  Los 
Angeles,  Houston,  New  York  City, 
Baltimore,  Chicago,  San  Diego, 
Philadelphia,  Hartford  and  Milwaukee. 
Under  section  211(k]{10](D]  any  area 
reclassified  as  a  severe  ozone 
nonattainment  area  under  section  161(b) 
is  also  to  be  included  in  the 
reformulated  gasoline  program. 

Any  other  ozone  nonattainment  area 
may  be  included  in  the  program  at  the 
request  of  the  Governor  of  the  State  in 
which  the  area  is  located.  Section 
211(k](6](A)  provides  that  upon  the 
application  of  a  governor,  EPA  shall 
apply  the  prohibition  against  selling 
conventional  gasoline  in  any  area  In  the 
Governor's  State  which  has  been 
classified  as  not  attaining  the  ozone 
ambient  air  quality  standard.  That 
subparagraph  further  provides  that  EPA 
is  to  apply  the  prohibition  as  of  the  date 
he  "deems  appropriate,  not  later  than 
January  1, 1995,  or  1  year  after  such 
application  is  received,  whichever  is 
later."  In  some  cases  the  effective  date 
may  be  extended  for  such  an  area  as 
provided  in  section  211(k](6](B]  based 
on  a  determination  by  EPA  that  there  is 
"insufficient  domestic  capacity  to 
produce"  reformulated  gasoline.  Finally, 
EPA  is  to  publish  a  Governor's 
application  in  the  Federal  Register. 

EPA  will  promulgate  the  requirements 
for  reformulated  gasoline  in  accordance 
with  the  statutory  deadline  of  November 
15, 1991.  These  requirements  are  being 
developed  through  regulatory 
negotiation  and  were  published  in 
proposed  form  July  9, 1991  (56  FR  31176). 
The  proposed  regulations  describe  the 
certification  program  for  reformulated 
gasolines,  the  credits  program  for 
exceeding  certain  requirements  and  the 
enforcement  program,  among  other 
elements. 

n.  Rhode  Island's  Request 

EPA  received  an  application  from  the 
Hon.  Bruce  Sundlun,  Governor  of  Rhode 
Island,  for  that  State  to  be  included  in 
the  reformulated  gasoline  program.  His 
apphcation  is  set  out  in  full  below. 

[State  of  Rhode  Island  letterbead] 
March  14. 1991 

William  Reilly,  Administrator. 
U.S.  Environmental  Protection  Agency,  401 M 
Street,  SW.,  Washington.  DC  20400. 


Dear  Mr.  Reilty;  This  is  my  application 
under  section  211(k)(6)  of  the  Clean  Air  Act 
that  you  apply  the  prohibition  of  paragraph 
(5)  of  that  section  to  the  Rhode  Island  ozone 
nonattainment  area.  The  entire  State  of 
Rhode  Island  is  classified  as  a  Serious 
nonattainment  area.  By  application  of  the 
prohibition  only  reformulated  gasoline  may 
be  sold  or  dispensed  in  Rhode  Island 
beginning  January  1. 1995. 

Best  personal  wishes. 
Sincerely, 
•/Bmca  G.  Sundlua 

m.  Action 

Pursuant  to  the  Governor's  letter  and 
the  provisions  of  section  211(k)(6),  the 
prohibitions  of  subsection  211(k)(5)  will 
be  applied  to  the  entire  State  of  Rhode 
Island  beginning  January  1, 1995  (except 
as  provided  above).  The  application  of 
the  prohibitions  to  Rhode  Island  cannot 
take  effect  any  earlier  than  January  1, 
1995  under  section  211(k](5)  and  carmot 
take  effect  any  later  than  January  1, 
1995,  under  section  211(k](6](A),  unless 
the  Administrator  extends  the  effective 
date  by  rule  under  section  211(k)(6)(B). 

Dated:  August  5, 1991. 
William  K.  Reilly, 
Administrator. 
[FR  Doc.  91-19085  Filed  8-12-91;  8:46  am] 

BtLUNQ  COOe  UM-SIHI 


[FRL-3984-2] 

Acid  Rain  Advisory  Committee; 
Subcommittee  on  No,;  Open  Meeting 

summary:  In  August  of  1990,  the  U.S. 
Environmental  Protection  Agency  gave 
notice  of  the  establishment  of  an  Acid 
Rain  Advisory  Committee  (ARAC) 
which  would  provide  advice  to  the 
Agency  on  issues  related  to  the 
development  and  implementation  of  the 
requirements  of  the  acid  deposition 
control  title  of  the  Clean  Air  Act 
Amendments  of  1990, 

At  its  July  15-16  meeting,  ARAC 
established  a  Subcommittee  on  No,  to 
provide  advice  on  issues  related  to  the 
development  of  regulations  for  reducing 
No,  emissions  from  certain  types  of 
existing  coal-fired  boilers  at  electric 
power  plants.  Specifically,  this 
subcommittee  will  focus  on  issues 
related  to  No,  emissions  from 
tangentially-fired  boilers  and  dry  bottom 
wallfired  boilers  affected  in  Phase  I  of 
title  rv  of  the  Clean  Air  Act 
Amendments  of  1990. 
OPEN  MEETING  DATES  AND  ADDITIONAL 
INFORMATION:  Notice  is  hereby  given 
that  the  ARAC  Subcommittee  on  No, 
will  hold  its  second  open  meeting  on 
August  27  from  9  a.m.  to  5  p.m.;  August 
26  from  8:30  a.m.  to  5  p.m.;  and  August 
29  from  8:30  a.m.  to  4  p.m.  at  the 


Ramada  Renaissance  Hotel, 
Washington.  Dulles,  13868  Park  Center 
Road.  Hemdon,  VA  22071  (703)  478- 
2900.  The  meeting  agenda  will  include 
further  discussions  of  the  definition  of 
low  No,  burner  technology,  the  emission 
rates  speciBed  in  the  legislation. 
procedure  and  conditions  for  extension 
applications,  and  alternative  emission 
limitation  procedures. 

INSPECTION  OF  COMMrTTEE  DOCUMENTS: 

All  documents  for  this  meeting  includii^ 
a  more  detailed  meeting  agenda  will  be 
publicly  available  in  limited  numbers  at 
the  meeting.  Thereafter,  these 
documents  will  be  available  in  EPA  Air 
Docket  Number  A-00-39  in  room  ISOO  of 
EPA  headquarters.  401  M  Street  SW^ 
Washington.  DC.  Hours  of  inspection 
are  8:30  a.m.  to  12  noon  and  1:30  to  3:30 
p.m..  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT 

Concerning  the  Subcommittee  on  No,  or 
its  activities,  contact  Doris  Price,  at  (202) 
475-6783:  fax  (202)  252-0892],  or  by  mail 
at  USEPA  Acid  Rain  Division  (ANR 
445],  Office  of  Air  and  Radiation, 
Washington.  DC  20460. 

Dated:  August  9, 1991. 
EUmd  B.  CUusaen. 

Director.  Office  of  Atmospheric  and  Indoor 
Air  Programs,  Office  of  Air  and  Radiation. 
[FR  Doc.  91-19346  Filed  8-12-91;  8:45  am] 

HLUNQCOOEI 


[FRL-39e3-6] 

Open  Meeting  of  the  Policy  Dialogue 
Committee  on  Mining  Wastes. 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  FACA  Committee  Meeting- 
Policy  Dialogue  Committee  on  Mining 
Wastes. 

summary:  As  required  by  Section  9(a)(2] 
of  the  Federal  Advisory  Conunittee  Act 
(Pub.  L  92-463),  we  are  giving  notice  of 
the  date  and  location  of  the  September 
meeting  of  the  Pohcy  Dialogue 
Committee  on  Mining  Waste.  The 
purpose  of  the  meeting  is  to  discuss  the 
key  elements  of  a  mine  waste  program. 
The  meetings  are  open  to  the  public 
without  advance  registration.  An 
opportunity  for  public  comment  will  be 
offered  at  the  end  of  each  day  of 
meeting. 

DATES:  The  September  meeting  will  be 
held  on  September  5. 1991  from  8:30  ajn. 
to  6  p.m.  l^e  October  meeting  will  be 
held  October  22  and  23, 1991. 
ADORESSCS:  The  September  meeting  wrill 
be  held  at  the  Washington  Light  Infantry 
Building,  287  Meeting  Street  Charleston. 
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South  Carolina.  The  October  meeting 
will  be  held  in  Tacson.  Arizona.  A 
specific  meeting  location  will  be 
announced  shortly. 

FOR  FURTHEII  MFORMATIOM  COKTACn 

Perstms  needing  further  information  on 
substantive  aspects  of  the  mining  waste 
program  should  call  Steve  Hoffman. 
Office  of  Solid  Waste,  US.  EPA  (703) 
308-6413.  Summaries  of  previous 
meetings  will  be  made  available  upon 
written  request  to  Patricia  Whiting, 
Ofi">ce  of  Solid  Waste,  {OS-323W), 
Ervironmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

Persons  needing  further  information 
on  administrative  matters  such  as 
conunittee  arrangements  or  procedures 
should  contact  Deborah  Dalton,  EPA 
Regulatory  Negotiation  Project.  (202) 
382-5495  or  the  Committee's  facilitator, 
John  Ehrman,  The  Keystone  Center, 
(303)466-5822. 

Dated:  August  7. 1991. 
Deborah  Dalton, 

Designated  Federal  Official,  Deputy  Director, 
Negotiation  and  Dispute  Resolution  Project. 
Office  of  Policy,  Planning  and  Evaluation, 
[FR  Doc.  91-19202  FUed  8-12-91;  &45  am] 

nUJNQ  CODE  6580-50-N 


[OPTS-59294A;  FRL-3g4(M] 

Certain  Chemical;  Approval  of 
Modification  to  Test  Marketing 
Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  modifications  of  the  test 
marketing  periods  for  three  test 
marketing  exemptions  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.3a 
EPA  designated  the  original  test 
marketing  applications  as  TME-91-18. 
TME-fll-17,  and  TME-91-ia  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  August  5. 1991. 

FOR  FtmTMER  INFORMATION  CONTACT: 

Rick  Keigwin.  New  Oiemicals  Branch, 
Chemical  Control  Division  (TS-794), 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  rm. 
E^ll.  401  M  St.  SW.,  Washington,  DC 
204ea  (202)  382-244a  A  public  version 
of  the  record,  without  any  confidential 
business  information,  is  available  in  the 
TSCA  Public  Docket  Office  from  8  a.m. 
to  noon  and  1  pjn.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
The  TSCA  PubUc  Docket  Office  is 


located  in  rm.  NE-G004.  401 M  St,  SW., 
Washington.  DC. 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  Hnds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  the 
modifications  of  the  test  marketing 
periods  for  TME-91-16,  TME^l-17,  and 
TNiE-91-18.  EPA  has  determined  that 
test  marketing  of  the  new  chemical 
substances  described  below,  under  the 
conditions  set  out  in  the  TME 
applications  and  modification  request, 
and  for  the  modified  time  periods 
specified  below,  will  not  present  an 
imreasonable  risk  of  injury  to  human 
health  or  the  environment.  Production 
volume,  use,  and  the  number  of 
customers  must  not  exceed  that 
specified  in  the  appUcation.  All  other 
conditions  and  restrictions  described  in 
the  original  Notice  of  Approval  of  Test 
Marketing  Application  must  be  met. 

T-«i-ie 

Notice  of  Approval  of  Original 
Application:  May  31, 1991  (58  FR  24813). 

Modified  Test  Marketing  Period:  15- 
day  extension  from  the  original  30  days. 

T-91-17 

Notice  of  Approval  of  Original 
Application:  May  31, 1991  (56  FR  24813). 

Modified  Test  Marketing  Period:  15- 
day  extension  from  the  original  30  days. 

T-91-18 

Notice  of  Approval  of  Original 
Application:  May  31. 1991  (56  FR  24813). 

Modified  Test  Marketing  Period:  15- 
day  extension  from  the  original  30  days. 

The  Agency  reserves  the  right  to, 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  in|ary  to  human 
health  or  the  environment 


Dated'  August  5, 1991. 
Lawieaca  E.  CuHcwi, 

Acting  Director,  Chemical  Control  Drviaioa, 
Office  of  Toxic  SubeUmcea. 

[FR  Doc.  91-19199  Filed  8-12-91;  8:45  amj 

WLUNQ  CODE  t660-W-P 

tOPT8-517e7;  FRL  3M1-21 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Prsmanufacturs 
Notices 

aocncy:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufactiu^  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  73  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

P  91-1168,  91-1189,    September  23, 
1991. 

P  91-117a  91-1171,  91-1172. 
September  24. 1991. 

P  91-1173,  91-1174,    September  25, 
1991. 

P  91-1205, 91-1206, 91-1207,     October 
8.1991. 

P  91-1208,  91-1209, 91-12ia    October 
7.1991. 

P  91-1211.  01-1212, 91-1213, 91-1214. 
October  8. 1991. 

P  91-1215,  91-1216,     October  9, 1991. 

P  91-1218,  91-1219,  91-1220,  91-1221. 
October  12, 1991. 

P  91-1222,    October  15, 1991. 

P  91-1223,  91-1224, 91-1225,  91-1228. 
October  12. 1991. 

P  91-1227,  91-1228.  91-1231.  91-1232, 
91-1233,  91-1234.  91-1235,  91-1236,  91- 
1237,     October  13, 1991. 

P  91-1238,     October  14, 1991. 

P  91-1239,  91-1240,    October  15, 1991. 

P  91-1241.  91-1243, 91-1244,    October 
18, 1991. 

P  91-1245.  91-1246.  91-1247,  91-1248. 
91-1249,  91-1250,    October  19, 1991. 

P  91-1251,  91-1252,  91-1253,  91-1254,      . 
October  20, 1991. 

P  91-1255,  91-1256,  91-1257,    October 
21. 1991. 

P  91-1258,     October  22, 1991. 

P  91-1259,  91-1260,    October  23. 1991. 

P  91-1281,    October  27. 1991. 

P  91-1262.    October  21, 1991. 


P  91-1263,  91-1284,  Octob( 
P  91-1265,  September  26. 1 
P  91-1286.  October  26, 199 
P  91-1267.  September  26. 1 
P  91-1288.  91-1289,  91-1270. 

91-1272,  91-1273.  91-1274,    O 

1991. 
Written  comments  bjri 

P  91-118a  91-1169.  AugusI 
P  91-1170,  91-1171. 91-1172, 
25  1991. 
P  91-1173, 91-1174,  AugusI 
P  91-1205.  91-120a  91-1207. 
September  6, 1991. 

P  91-1208,  91-1209,  91-12ia 
September  7, 1991. 

P  91-1211. 91-l?->?.  91-1213, 
September  B,  1991. 

P  91-1215, 91-1218.    Septen 
1991. 

P  91-12ia  91-1219. 91-1220, 
September  12, 1991. 
P  91-1222,     September  15, 1 
P  91-1223,  91-1224,  91-1225. 
September  12, 1991. 

P  91-1227,  91-1228.  91-1231. 

91-1233.  91-1234,  91-1235,  91- 

1237,     September  13. 1991. 

P  91-123a    September  14. 1 

P  91-1239. 91-1240,    Septen 

1991. 

P  91-1241,  91-1243,  91-1244, 
September  la  1991. 

P  91-1245,  91-1246,  91-1247. 
91-1249, 91-1250.    September 
P  91-1251.  91-1252.  91-1253. 
September  20. 1991. 

P  91-1255.  91-1256.  91-1257, 
September  21, 1991. 
P  91-125a    September  22, 1 
P  91-1239,  91-1280,    Septen 
1991. 
P  91-1281,    September  27, 1 
P  91-1262,    September  21, 1 
P  91-1283.  91-1284,     Septen 
1991. 
P  91-1265.     August  27, 1991 
P  91-1266.    September  28. 1 
P  91-1287.     August  27, 1991 
P  91-128a  91-1289,  91-1270, 
91-1272.  91-1273,  91-1274,     S< 
27, 1991. 

addresses:  Written  commeni 
identified  by  the  document  co 
number  "(OPTS-51787)"  and  t 
PMN  number  should  be  sent  t 
Document  Processing  Center  ( 
Office  of  Toxic  Substances, 
Environmental  Protection  Age 
St.,  SW..  rm  Lr-100,  Washingto 
20480.  (202)  382-3532. 
FOR  FURTHER  INFORMATION  CC 
David  Kling,  Acting  Director, 
Environmental  Assistance  Di^ 
799),  Office  of  Toxic  Substanc 
Environmental  Protection  Age 
EB-44,  401  M  St,  SWh  Washii 
20460  (202)  554-1404,  TDD  (201 
0551. 
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Dated'  August  5, 1991. 

LawTSDca  E.  CnBMM, 

Acting  Director,  Chemical  Control Dirisioa, 
Office  of  Toxic  SubeUmces. 

[FR  Doc.  91-19199  Filed  8-12-91;  8:45  am] 
BOUNQ  COOS  WM-<»« 


IOPT8-51787;  FRL  3941-2] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Prstnanufacturs 
NoMcM 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  fmal  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  73  such  PMNs  and  provides  a 
summary  of  each. 
dates:  Close  of  review  periods: 

P  91-1168,  91-1189.    September  23. 
1991. 

P  91-117a  91-1171,  91-1172, 
September  24, 1991. 

P  91-1173,  91-1174.    September  25, 
1991. 

P  91-1205, 91-1206. 91-1207,    October 
6,1991. 

P  91-1208, 91-1209, 91-12ia    October 
7, 1991. 

P  91-1211,  91-1212.  91-1213.  91-1214, 
October  8. 1991. 

P  91-1215.  91-1216,     October  9, 1991. 

P  91-1218,  91-1219. 91-1220, 91-1221, 
October  12, 1991. 

P  91-1222,     October  15, 1991. 

P  91-1223,  91-1224,  91-1225,  91-1228. 
October  12. 1991. 

P  91-1227,  91-1228,  91-1231,  91-1232. 
91-1233,  91-1234,  91-1235,  91-1236, 91- 
1237,     October  13. 1991. 

P  91-1238,     October  14, 1991. 

P  91-1239,  91-1240,    October  15, 1991. 

P  91-1241, 91-1243, 91-1244,    October 
16, 1991. 

P  91-1245,  91-1246,  91-1247,  91-1248. 
91-1249,  91-125a     October  19, 1991. 

P  91-1251,  91-1252.  91-1253,  91-1254,      . 
October  20, 1991. 

P  91-1255,  91-1256.  91-1257,    October 
21, 1991. 

P  91-1258,     October  22, 1991. 

P  91-1259.  91-1260,     October  23. 1991. 

P  91-1261.     October  27. 1991. 

P  91-1262.    October  21, 1991. 


P  91-1263,  91-1264,     October  23. 1991. 

P  91-1265,     September  26, 1991. 

P  91-1266,    October  26, 1991. 

P  91-1267,     September  26, 1991. 

P  91-128a  91-1269, 91-1270,  91-1271. 
91-1272, 91-1273, 91-1274,    October  27. 
1991. 

Written  comments  by: 

P  91-116a  91-1109,     August  24, 1991. 

P  91-1170,  91-1171. 91-1172,  August 
25  1991. 

P  91-1173,  91-1174,     August  26. 1991. 

P  91-1205.  91-1206.  91-1207. 
September  6. 1991. 

P  91-1208,  91-1209,  91-12ia 
September  7, 1991. 

P  91-1211*  91-l?-«?.  01-1213. 91-:1214, 
September  8, 1991. 

P  91-1215.  91-1216.    September  9, 
1991. 

P  91-121R  91-12ia  91-1220,  91-1221, 
September  12. 1991. 

P  91-1222.    September  15, 1991. 

P  91-1223.  91-1224,  91-1225.  91-1226, 
September  12, 1991. 

P  91-1227.  91-1228.  91-1231, 91-1232, 
91-1233, 91-1234, 91-1235, 91-1236, 91- 
1237,    September  13, 1991. 

P  91-1238,    September  14, 1991. 

P  91-1239, 91-1240,    September  15, 
1991. 

P  91-1241,  91-1243,  91-1244, 
September  16, 1991. 

P  91-1245,  91-1246, 91-1247, 91-1246, 
91-1249.  91-1250,    September  19, 1991. 

P  91-1251,  91-1252,  91-1253,  91-1254, 
September  20. 1991. 

P  91-1255.  91-1256,  91-1257, 
September  21, 1991. 

P  91-1256,    September  22. 1991. 

P  91-1259, 91-1280,    September  23, 
1991. 

P  91-1281,     September  27, 1991. 

P  91-1262.     September  21. 1991. 

P  91-1283.  91-1264.     September  23, 
1991. 

P  91-1265,     August  27, 1991. 

P  91-1266,    September  26, 1991. 

P  91-1287.     August  27. 1991. 

P  91-1288.  91-1269,  91-1270,  91-1271, 
91-1272, 91-1273, 91-1274,  September 
27. 1991. 

AOORESSE8:  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-51767)"  and  the  specific 
PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  401  M 
St.,  SW..  rm  L-100.  Washington.  DC, 
20460,  (202)  382-3532. 

FOR  nrnTHen  information  contact: 

David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  rm 
EB-44.  401  M  St.,  SW..  Washington.  DC 
20460  (202)  554-1404.  TDD  (202)  554- 
0551. 


SUPPtEMENTARY  INFORMATION:  The 

following  notice  contains  Information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE-G004  at  the 
above  address  between  8  ajoo.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

F9i-iies 

Importer.  Confidential. 

ChemicaL  (G)  Substituted-substituted- 
substituted-benzene  polymer. 

Use/Import.  (S)  Adhesive.  Import 
range:  Confidentia'. 

FS1-11SS 

Manufacturer.  H.E  Fuller  Company. 

Chemical.  (G)  Hydrogenated 
dimerized  Ck,  unsaturated  fatty  acid, 
hexamethylene  diamine,  alkane 
diamine,  acid  functional  hydroocarbon, 
sebasic  acid  polymer. 

Use/Production.  (S)  Adhesive.  Prod, 
range:  Confidential. 

F91-1170 

Manufacturer.  Confidential 

Chemical.  (G)  Siloxanes  and  silicones, 
di  me  aryl  stopped. 

Use/Production.  (G)  Plastic  modifier. 
Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (rat).  Eye 
irritatioru  slight  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 
Mutagenicity:  negative. 

F»i-iiri 

Manufacturer.  GE  Silicones. 

Chemical,  (G)  Polysiloxane  bisphenol- 
A-copolycarbonate. 

Use/Production.  (S)  Enclosure  for 
electrical  devices.  Prod,  range: 
Confidential 

Ft1-1t7S 

Manufacturer  Confidential 

Chemical.  (G)  Alpha  alkene 
"copolymer  with  alpha  alkene. 

Use/Production.  (G)  Crude  oil 
additive.  Prod,  range:  Confidential. 

F 91-1171 

Manufacturer.  ICI  Americas  Inc. 

Chemical.  (G)  Ethoxylated  sorbitol 
lanolin  derivative. 

Use/Production.  (G)  Emulsifier.  Prod, 
range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  39.8  g/kg  species  (rat).  Eye 
irritation:  slight  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 
Skin  sensitization:  negative  species 
(guinea  pig). 


F»»-11T4 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Polyurethane  resin. 

Use/Production.  (G)  Hot  melt 
adhesive.  Prod,  range:  Confidential 

Ft1-110« 

Manufacturer.  Milliken  ft  Company. 

Chemical.  (G)  Substituted 
polyoxyalkylated  aromatic  amine 
methylium  salt 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential 

F 91-1 tec 

Manufacturer.  Milliken  ft  Company. 

Chemical.  (G)  Alkoxylated  alcohol 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential 

F  91-1S0T 

Importer.  Confidential 

Chemical.  (S)  1,3-Benzenedisulf6nic 
acid,  4-aauno-5-chloro. 

Use/Import  (G)  Intermediate.  Import 
range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  spedes  (rat). 

F91-1Me 

Manufacturer.  Allied-Signallna 

Chemical.  (G)  Vinyl  ether  terminated 
ure  thane. 

Use/Production.  (S)  Coatings/inks/  . 
adhesives.  Prod,  range:  ConfidentiBL 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2  g/kg  species 
(rabbit).  Eyp  irritation:  moderate  species 
(rabbit).  Skin  irritation:  negligible 
species  (rabbit).  Skin  sensitization: 
positive  species  [guinea  pig). 

F 91-1909 

Manufacturer.  Allied-Signal  Inc. 

Chemical  (G)  Viny  ether  terminated 
ure  thane. 

Use/Production.  (S)  Coatings/inks/ 
adhesives.  Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  6  g/kg  species  (raf).  Acute 
dermal  toxicity:  LD50  >  2  g/kg  spedes 
(rabbit).  Eye  Irritation:  moderate  species 
(rabbit).  Skin  Irritation:  negligible 
species  (rabbit).  Skin  sensitization: 
positive  species  (guinea  pig). 

F 91-1910 

Manufacturer.  Confidential 

Chemical.  (G)  Aliphatic 
polyisocyanate. 

Use /Production.  (G)  Open. 
nondispersive  use.  Prod,  range: 
Confidential. 
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P 91-1211 

Maaufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  [C]  Disubstituted  benzene 
sulfonic  acid  salt. 

Use/Production.  (S)  Dye  intermediate. 
Prod,  range:  Confidential. 

pei-iaia  - 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Disubstituted  benzene 
sulfonic  acid  salt 

Use/Production.  (S)  Dye  intennediate. 
Prod,  range:  Confidential. 

poi-iai3 

Manufacturer.  Confidential. 

Chemical.  (C)  Reaction  product  of 
alkyl  tfaio  alcohol,  and  substituted 
phospate. 

Use/Production.  [G]  Petroleum 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.  g/kg  species  (rat).  Skin 
irritation:  strong  species  (rabbit). 
Mutagenicity:  negative. 

P •1-1*14 

Manufacturer.  Confidential. 
Chemical.  (G)  Lithium  nickel  oxide. 
Use/Production.  (S)  Dry  cell  battery 
elastrode.  Prod,  range:  100-2,000  kg/yr. 

pei-i2i« 
Manufacturer.  Confidential 
Chemical.  (G)  Triolkylboron  amine 

complex. 
Use/Production.  (G)  Polymerization 

imitiator.  Prod,  range:  Confidential 

P 91-1216 

Manufacturer.  Confidential 
Chemical.  [G]  Acrylic  copolymer. 
Use/Production.  (G)  Adhesive  binder. 
Prod,  range:  Confidential. 

P 91-1219 

Manufacturer.  Confidential. 

Chemical.  [G]  Modified  maleated 
rosin. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P91-1219 

Manufacturer.  Confidential. 

Chemical  (G)  Modified  maleated 
rosin. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential 

P 91-1220 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  maleated 
rosin. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential 

P 91-1221 

Manufacturer.  Confidential. 


Chemical.  (G)  Modified  maleated 
rosin,  calcium,  magnesium  and  zinc 
salts. 

Use/Production.  [S]  Binder  In  printing 
inks.  Prod,  range:  Confidential 

P 91-1212 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  maleated 
rosin,  calcium  magnesium  and  zinc  salts. 

Use/Production.  (S)  Binder  in  printing 
inks.  Prod,  range:  Confidential. 

P 91-1223 

Manufacturer.  Confidential 
Chemical  (G)  Modified  maleated 

rosin,  calcium  magnesium  and  zinc  salts. 
Use/Production.  (S)  Binder  in  printing 

inks.  Prod,  range:  Confidential. 

P  91-1224 

Manufacturer.  Confidential 
Chemical  [G]  Modified  maleated 

rosin,  calcium  magnesium  and  zinc  salts. 
Use/Production.  (S)  Binder  ia  printing 

inks.  Prod,  range:  Confidential. 

P91-122S 

Manufacturer.  Confidential. 

Chemical  [G]  Modified  maleated 
rosin,  calcium  magnesium  and  zinc  salts. 

Use/Production.  (S)  Binder  in  printing 
inks.  Prod,  range:  Confidential 

P 91-1229 

Importer.  Unichema  North  America. 

Chemical.  (G)  Fatty  diol  Cm 
branched,  saturated. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5000  mg/kg  species  (rat).  Eye 
irritation:  minimal  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

P 91-1227 

Manufacturer.  Confidential 
Chemical  (G)  Isocyanate  containing 

polyesterpolyure  thane. 
Use/Production.  (S)  Adhesive.  Prod. 

range:  Confidential 

P 91-1239 

Manufacturer.  Confidential 
Chemical  (G)  Dihydroheterpolycycle. 
Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P 91-1231 

Manufacturer.  Confidential. 

Chemical.  (G)'Reaction  product  of 
fatty  acid  oils  and  a 
phenolicpentaerythritol  tetraester. 

Use/Production.  (S)  Lubricant  finish 
on  nylon  tire  yam.  Prod,  range: 
Confidential 

P 91-1232 

Manufacturer.  Confidential. 


Chemical  (G)  Reaction  product  of 
fatty  acid  oils  and  a 
phenolicpentaoythritol  tetraester. 

Use/Production.  (S)  Lubricant  finish 
on  nylon  tire  yam.  Prod,  range: 
Confidential. 

P 91-1233 

Manufacturer.  Confidential 
Chemical  [G]  Reaction  product  of 

fatty  acid  oils  and  a 

phenolicpentaerythritol  tetraester. 
Use/Production.  (S)  Lubricant  finish 

on  nylon  tire  yam.  Prod,  range: 

Confidential 

P 91-1234 

Manufacturer.  Confidential 
Chemical  (G)  Reaction  product  of 

fatty  acid  oils  and  a 

phenolicpentaerythritol  tetraester. 
Use/Production.  (S)  Lubricant  finish 

on  nylon  tire  yam.  Prod,  range: 

Confidential 

P 91-1239 

Manufacturer.  Confidential. 

Chemical  (G)  Reaction  product  of 
fatty  acid  oils  and  a 
phenolicpentaerythritol  tetraester. 

Use/Production.  (S)  Lubricant  finish 
on  nylon  tire  yam.  Prod,  range: 
Confidential. 

P 91-1239 

Manufacturer  Confidential 
Chemical  (G)  Unsaturated  urethane 

modified  tall  oil  fatty  acid  alkydrythritol 

tetraester. 
Use/Production.  (G)  Component  of 

paint  formulations.  Prod,  range: 

Confidential 

P 91-1237 

Manufacturer.  Akzo  -  Lanchcm. 

Chemical  (G)  Alkyd/acrylic 
copolymer. 

Use/Production.  [S]  Resin  used  to 
manufacture  industrial  coatings.  Prod, 
range:  Confidential 

P 91-1239 

Manufacturer.  Bedoukian  Research, 
Inc. 

Chemical.  (S)  Bicyclo(3.3.1)HEPT-3- 
EN-2-0L,  4,6,6-ti'imethyl. 

Use/Production.  (S)  Fragrance 
component.  Prod,  range:  Confidential 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  g/kg  species  (rat).  Skin 
irritation:  slight  species  (rabbit). 

P 91-1239 

Importer.  Confidential 

Chemical  (G)  Acetamide,  2-aIkoxy-Ar- 
((chloro-cyano-substituted 
heteromonocycle]azo)- 
(dialkyamino)phenyl)-. 


Use/Import  (S)  Dye  for  fibei 
range:  Confidential 

Toxicity  Data.  Acute  oral  to 
LD50  >  5.000  mg/kg  species  (r 
dermal  toxicity:  LD50  >  2,000 
species  (rabbit).  Static  acute  t( 
time  LC50  96H  >  180  mg/1  spe 
(carp).  Eye  irritation:  none  spe 
(rabbit).  Skin  irritation:  negligi 
species  (rabhit).  Skin  sensitize 
positive  species  (guinea  pig). 


Importer.  Confidential. 

Chemical  (G)  Acetamide,  A 
cyano-substituted 
heteromonocycle)azo)- 
(dialkylamino)phenyl)-. 

Use/Import  (S)  E)ye  for  fibe 
range:  Confidential 

Toxicity  Data.  Acute  oral  to 
LD50  >  5,000  mg/kg  species  (i 
dermal  toxicity:  LD50  >  2,000 
species  (rabbit).  Static  acute  ti 
time  LC50  96H  >  180  mg/1  spf 
(carp).  Eye  irritation:  none  spe 
(rabbit).  Skin  irritation;  negligi 
species  (rabbit).  Skin  sensitize 
positive  species  (guinea  pig). 


Manufacturer.  Confidential 
Chemical  (G)  Rosin,  substit 

benzene,  dieneophile  modifiec 

reaction  product  with  unsatur) 

hydrocarbon  resin. 
Use /Production.  (S)  Resin  b 

printing  ink.  Prod,  range:  Conf 

P91-1243 

Importer.  Confidential 
Chemical  (G)  Amino  functii 

reactive  thinner. 
Use/Import  (G)  Open,  none 

use.  Import  range:  Confidentia 

P 91-1244 

Importer.  Confidential. 

Chemical  (G)  Acrylic-silico 
polymer. 

Use/Import.  (S)  Paint  Impo 
Confidential. 

P 91-1249 

Manufacturer.  Rhone-Poule 
Performance  Resins  Div. 

Chemical  (G)  Diphenol  die; 
homopolymer. 

Use /Production.  (S)  Thermc 
for  use  in  fiber  r^nforced  stru 
electrical  composits;  heat  curt 
adhesives.  Prod,  range:  Confic 


Importer.  Confidential. 

Chemical  (G)  Acrylic  add  i 
acrylonithle  copolymer. 

Use/Import  (S)  Paint  dispe: 
Import  range:  Confidential 


JMI 


/  Tuesday,  August  13,  1991  /  Notices 


Federal  Register  /  Vol.  56.  No.  156  /  Tuesday.  August  13.  1991  /  Notices 


lodified  maleated 
gnesimn  and  zinc 

.  (S)  Binder  In  printing 
Confidential. 


confidential, 
fodified  maleated 
^esium  and  zinc  salts. 
.  (S)  Binder  in  printing 
ConRdential. 


kmfidentiaL 
lodified  maleated 
pesiiun  and  zinc  salts. 
.  (S)  Binder  in  printing 
Confidential. 


kmfidential. 
fodified  maleated 
^esium  and  zinc  salts. 
.  (S)  Binder  in  printing 
Confidential. 


]onfidential. 
lodified  maleated 
^esium  and  zinc  salts. 
.  (S)  Binder  in  printing 
ConfidentiaL 


ema  North  America. 

atty  dioL  Cm 

sd. 

Open,  nondispersive. 
Ddential. 

Vcute  oral  toxicity: 
eg  species  (rat).  Eye 

species  (rabbit).  Skin 
•ecies  (rabbit). 

ZonfidentiaL 

iocyanate  containing 

lane. 

.  (S)  Adhesive.  Prod. 

d. 


ConfidentiaL 
lihydroheterpolycycle. 
.  (S)  Site-limited 
I.  range:  Confidential. 


Confidential, 
faction  product  of 
a 

hritol  tetraester. 
.  (S)  Lubricant  finish 
.  Prod,  range: 


Confidential. 


Chemical.  (G)  Reaction  product  of 
fatty  acid  oils  and  a 
phenolicpentaoythritol  tetraester. 

Use/Production.  (S)  Lubricant  finish 
on  nylon  tire  yam.  Prod,  range; 
Confidential. 

PS1-12U 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  product  of 
fatty  acid  oils  and  a 
phenolicpentacrythritol  tetraester. 

Use/Production.  (S)  Lubricant  finish 
on  nylon  tire  yam.  Prod,  range: 
ConfidentiaL 

PA1-12M 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Reaction  product  of 

fatty  acid  oils  and  a 

phenolicpentacrythritol  tetraester. 
Use/Production.  (S)  Lubricant  finish 

on  nylon  tire  yam.  Prod,  range: 

Confidential. 

P 91-1233 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  product  of 
fatty  acid  oils  and  a 
phenolicpentacrythritol  tetraester. 

Use /Production.  (S)  Lubricant  finish 
on  nylon  tire  yam.  Prod,  range: 
Confidential. 

P01-123e 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Unsaturated  urethane 

modified  tall  oil  fatty  acid  alkydrythritol 

tetraester. 
Use/Production.  (G)  Component  of 

paint  formulations.  Prod,  range: 

ConfidentiaL 

P 91-1237 

Manufacturer.  Akzo  -  Lanchcm. 

Chemical.  (G)  Alkyd/acrylic 
copolymer. 

Use/Production.  (S)  Resin  used  to 
manufacture  industrial  coatings.  Prod, 
range:  ConfidentiaL 

P91-123S 

Manufacturer.  Bedoukian  Research, 
Inc. 

Chemical.  (S)  Bicyclo(3.3.1)HEPT-3- 
EN-2-0L,  4,6.6-trimethyL 

Use/Production.  (S)  Fragrance 
component.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  g/kg  species  (rat).  Skin 
irritation:  slight  species  (rabbit). 

P 91-1239 

Importer.  Confidential. 

Chemical.  (G)  Acetamide,  2-aIkoxy-A/'- 
((chloro-cyano-substituted 
heteromonocycIe]azo)- 
(dialkyamino)phenyl]-. 


Use/Import  (S)  Dye  for  fiber.  Import 
range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Static  acute  toxicity: 
time  LC50  QGH  >  180  mg/1  species 
(carp).  Eye  irritation:  none  species 
(rabbit).  Skin  irritation:  negligible 
species  (rabbit).  Skin  sensitization: 
positive  species  (guinea  pig). 

P 91-1240 

Importer.  Confidential. 

Chemical,  (G)  Acetamide,  N-((chloro- 
cyano-substituted 
heteromonocycle)azo)- 
(dialkylamino)phenyl)-. 

Use/Import.  (S)  E^e  for  fiber.  Import 
range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Static  acute  toxicity: 
time  LC50  06H  >  180  mg/1  species 
(carp).  Eye  irritation:  none  species 
(rabbit).  Skin  irritation:  negligible 
species  (rabbit).  Skin  sensitization: 
positive  species  (guinea  pig). 

P 91-1241 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Rosin,  substituted  alkyl 

benzene,  dieneophile  modified  zinc  salt 

reaction  product  with  unsaturated 

hydrocarbon  resin. 
Use/Production.  (S)  Resin  binder  for 

printing  ink.  Prod,  range:  ConfidentiaL 

P91-1243 

Importer.  ConfidentiaL 
Chemical  (G)  Amino  functional 

reactive  thirmer. 
Use/Import  (G)  Open,  nondispersive 

use.  Import  range:  ConfidentiaL 

P 91-1244 

Importer.  ConfidentiaL 

Chemical  (G)  Acrylic-silicone:  graft 
polymer. 

Use/Import.  (S)  Paint  Import  range: 
ConfidentiaL 

P 91-1248 

Manufacturer.  Rhone-Poulenc, 
Performance  Resins  Div. 

Chemical  (G)  Diphenol  dicyanate 
homopolymer. 

Use/Production.  (S)  Thermoset  resin 
for  use  in  fiber  r^nforced  structural  and 
electrical  composits;  heat  curable 
adhesives.  Prod,  range:  ConfidentiaL 

P 91-1249 

Importer.  Confidential. 

Chemical  (G)  Acrylic  add  esters/ 
acrylonithle  copolymer. 

Use/Import  (S)  Paint  dispersion. 
Import  range:  ConfidentiaL 


P  91-1S47 

Manufacturer.  ConfidentiaL 
Chemical  (S)  Poljiner  of  2,2.4- 

trimethyl-l,3-pentanediol:  isophthalic 

acid;  ad^ic  acid:  and  tert-bu^l 

acetoacctate. 
Use/Production.  (S)  A  polymer  for 

enamel  paint.  Prod,  range:  100,000- 

250.000  kg/yr. 

P 91-1249 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  [G]  Modified  butadiene- 
vinylidene  chloride  polymer. 

Use/Production.  (S)  Carpet  backing 
adhesive.  Prod,  range:  ConfidentiaL 

P 91-1249 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Modified  butadiene- 
vinylidene  chloride  polymer. 

Use/Production.  (S)  Carpet  backing 
adhesive.  Prod,  range:  ConfidentiaL 

P 91-1280 

Importer.  Confidential. 
Chemical  (G)  Polyol  ester. 
Use/Import  (G)  Lubricant  Import 
range:  Confidential. 

P 91-1281 

Manufacturer.  Estron  Chemical  Inc. 
Chemical  (G)  Polyester. 
Use/Production.  (G)  Lubricant  Prod, 
range:  ConfidentiaL 

P 91-1282 

Importer.  ConfidentiaL 
Chemical  (G)  Acrylic  Polyol. 
Use/Import  (G)  Raw  material  resin 

for  paint.  Import  range:  5,000-30,000  kg/ 

yr. 

P  91-1283 

Importer.  Confidential. 
Chemical  (G)  Acrylic  polyol. 
Use/Import  (G)  Raw  material  resin 
for  paint.  Import  range:  5,000-30.000  kg/ 

yr. 

P 91-1284 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Crosslinked  rubber. 
Use/Production.  (G)  Thermoplastic 

resin  for  molded/extruded  parts.  Prod. 

range:  ConfidentiaL 

P 91-1288 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  (3M). 

Chemical  (G)  Silicone  polymer. 

Use/Production.  (S)  Polymeric  low 
surface  energy  coating  for  tape.  Prod, 
range:  ConfidentiaL 

P 91-1289 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Water  dispersed 
polyether  polyurethane. 


Use /Production.  (S)  Textile  finish. 
Prod,  range:  5,000  kg/yr. 

P 91-1387 

Importer.  Confidential. 

Chemical  (G)  Polyimide  resiiL 

Use/Import  (G)  Coating.  Import 
range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxidt}^: 
LD50  3.8  g/kg  species  (rabbit). 

P 91-128* 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Modified  aayiic 

polymer. 
Use/Production.  (S)  Polymeric 

component  of  caulks  and  adhesives. 

Prod,  range:  ConfidentiaL 

P 91-1389 

Manufacturer.  Cape  Industries. 

Chemical.  (G)  Aromatic  polyureter 
polyoL 

Use /Production.  (G)  Destructive  use. 
chemical  intermediate.  Prod,  range: 
Confidential. 

P 91-1290 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Orhanic  salt 
Use/ Production.  (G)  Polymer 
intermediate.  Prod,  range:  ConfidentiaL 

P 91-1291 

Manufacturer  ConfidentiaL 
Chemical  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Pressure 

sensitive  adhesive.  Prod,  range: 

Confidential. 

P 91-1292 

Manufacturer.  Eastman  Chemical 
Company. 

Chemical  (G)  Ester  of  poly  functional 
carbomonocyclic  acid. 

Use/Production.  (G)  Polymer 
intermediate.  Prod,  range:  ConfidentiaL 

P 91-1293 

Manufacturer  Dow  Coming 
Corporation. 

Chemical  (G)  Organosilyl-functional 
silica. 

Use/Production.  (S)  Abrasion 
resistant  radiation  cure  coating.  Prod, 
range:  ConfidentiaL 

P 91-1394 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical  (G)  Organosilyl-functional 
silica. 

Use/Production.  (S)  Abrasion 
resistant  radiation  cure  coating.  Prod, 
range:  ConfidentiaL 

P9iTia*8 

Manufacturer.  Henkel  Corporation. 
Chemical  (G)  Napthalene  sulfonate 
condensate  salt 
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Use/Production.  (S)  Concrete 
admixture.  Prod,  range:  Confldential. 

Manufacturer.  Henkel  Corporation. 

Chemical.  (G)  Napthalene  sulfonate 
condensate  salt. 

Use/Production.  (S)  Concrete 
admixture.  Prod,  range:  Con^dential. 

r»i-iae7 

Manufacturer.  Henkel  Corporation. 
•  Chemical  (G)  Napthalene  sulfonate 
condensate  salt. 

Use /Production.  (S)  Concrete 
admixture.  Prod,  range:  Confidential. 

P91-12M 

Manufacturer.  Confidential. 

Chemical.  (G)  Tall  oil  fatty  acids, 
aliphatic  dicarboxylic  acid,  aliphatic 
polyol.  oxyalkylene  alkyd. 

Use/Production.  (G)  Water  soluble 
resin  for  coatings  (protective  and 
decorative).  Prod,  range:  Confidential. 

P91-1269 

Manufacturer.  Confidential 
Chemical  (G)  Polyester. 
Use /Production.  (S)  Baked  finishes  for 
metal  objects.  Prod,  range:  Confidential. 

P 91 -1270 

Manufacturer.  Metre-General.  Inc. 

Chemical  (G)  Silica-gel-immobilized 
amine-bound  nitrogen  containing  ligand. 

Use/Production.  (G)  An  immobilized 
ligand  for  removing  poisonous  materials 
from  water  and  waste  water.  Prod, 
range:  Confidential. 

r 91-1271 

Manufacturer.  Metre-General.  Inc. 

Chemical  (G)  Silica-gel-immobilized 
amine-bound  nitrogen  containing  ligand. 

Use/Production.  (G)  An  immobilized 
ligand  for  removing  poisonous  materials 
from  water  and  waste  water.  Prod, 
range:  Confidential. 

P 91-1272 

Manufacturer  Metre-General. 

Chemical  (G)  Silica-gel-immobilized- 
amine-bound  nitrogen-containing  ligand. 

Use/Production.  (G)  An  immobilized 
ligand  for  removing  poisonous  materials 
fi-om  water  and  waste  water.  Prod, 
range:  Confidential. 

P91-127J 

Manufacturer.  Metre-General.  Inc. 

Chemical  (G)  Silica-gel-lmmobilized 
amine-bound  nitrogen  containing  ligand. 

Use/Production.  (G)  An  immobilized 
ligand  for  removing  poisonous  materials 
from  water  and  waste  water.  Prod, 
range:  Confidential. 

P 91-1274 

Manufacturer.  Metre-General,  Inc. 


Chemical  (G]  Silica-gel-immobilized- 
amine-bound  nitrogen-containing  ligand. 

Use /Production.  (G)  An  immobilized 
ligand  for  removing  poisonous  materials 
from  water  and  waste  water.  Prod. 
range:  Confidential. 

Dated:  August  6, 1991. 
Steven  Newbutg-Rinn, 
Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 

[FR  Doc.  91-19200,  Filed  8-12-91;  8:45  am] 
WLUNOcooe  wao-so-F 


33  U.S.C.  Section  1319(g),  Clean  Water 
Act  Class  II:  Proposed  Administrative 
Penalty  Assessment  and  Opportunity 
to  Comment  regarding  Parker  Hannifin 
Corporation,  Red  Oalc,  lA 

agency:  Environmental  Protection 

Agency  ("EPA"). 

action:  Notice  of  Proposed 

Administrative  Penalty  Assessment  and 

Opportunity  to  Comment  regarding 

Parker  Hannifm  Corporation,  Red  Oak. 

Iowa. 

summary:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act  ("Act").  EPA  is  also 
providing  notice  of  opportunity  to 
comment  on  the  proposed  assessment. 

Under  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders 
after  filing  a  Complaint  commencing 
either  a  Class  I  or  Class  II  penalty 
proceeding.  EPA  provides  public  notice 
of  the  proposed  assessment  pursuant  to 
33  U.S.C.  1319(g)(1)(A). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  proposed  Class  II  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  (30) 
days  after  issuance  of  this  public  notice. 

On  July  31. 1991,  EPA  commenced  the 
following  Class  II  proceeding  for  the 
assessment  of  penalties  by  filing  with 
the  Regional  Hearing  Clerk.  U.S. 
Environmental  Protection  Agency, 
Region  VII.  728  Minnesota  Avenue. 
Kansas  City,  Kansas  66101,  (913)  551- 
7630,  the  following  Complaint:  In  the 
Matter  of  Parker  Hannifin  Corporation, 
EPA  Docket  No.  VII-91-W-0072. 


The  Complaint  proposed  a  penalty  of 
$125,000.00  for  discharging  pollutants 
into  East  Nishnabotna  River,  a  water  of 
the  United  States,  from  the  company's 
facility  near  Red  Oak,  Montgomery 
County.  Iowa,  in  violation  of  the  effiuent 
limitations  and  conditions  of  National 
Pollutant  Discharge  Elimination  System 
Permit  IA-0004693. 

FOR  FURTHER  INFORMATION:  Persons 
wishing  to  receive  a  copy  of  EPA's 
Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding, 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  Parker  Hannifin 
Corporation  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  pubUc 
disclosure  of  confidential  information.  In 
order  to  provide  opportunity  for  public 
comment.  EPA  will  issue  no  final  order 
assessing  a  penalty  in  this  proceeding 
prior  to  thirty  (30)  days  from  the  date  of 
this  notice. 

Dated:  July  30, 1991. 
Morria  Kay. 

Regional  Administrator. 

[FR  Doc.  91-19164  Filed  8-12-91;  8:45  am) 

BtLUNQ  CODE  SStO-SO-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Issuance  of  Powers  of  Attorney 

agency:  Federal  Deposit  Insurance 
Corporation. 

action:  Public  notice. 

SUMMARY:  In  order  to  facilitate  the 
discharge  of  its  responsibilities  as  a 
conservator  and  liquidator  of  insured 
depository  institutions  in  the  State  of 
Oklahoma,  the  Federal  Deposit 
Insurance  Corporation  ("FDIC") 
publishes  the  following  notice.  The 
publication  of  this  notice  is  intended  to 
comply  with  title  16,  section  20  of  the 
Oklahoma  Statutes  (16  O.S.  20)  which,  in 
part,  declares  Federal  agencies  that 
publish  notices  in  the  Federal  Register 
concerning  their  promulgation  of  powers 
of  attorney,  to  be  exempt  from  the 
statutory  requirement  of  having  to 
record  such  powers  of  attorney  in  every 
county  of  Oklahoma  in  which  the 


agencies  wish  to  effect  the  coi 
cr  release  of  interests  in  land. 

NOTICE:  Pursuant  to  section  11 
Federal  Deposit  Insurance  ("F 
(12  U.S.C.  1821),  as  amended  I 
212  of  the  Financial  Institutioi 
Recovery,  and  Enforcement  A 
( "FIRREA").  the  FDIC  is  empc 
act  as  conservator  or  receiver 
state  or  federally  chartered  di 
institution  which  it  insures.  Fi 
under  Section  llA  of  the  FDI 
U.S.C.  1821a],  as  enacted  und< 
215  of  FIRREA.  the  FDIC  is  al 
appointed  to  manage  the  FSL 
Resolution  Fund. 

Upon  appointment  as  a  con 
receiver,  the  FDIC  by  operatic 
becomes  successor  in  title  to 
of  the  depository  institutions 
of  which  it  is  appointed.  As  V 
the  FSUC  Resolution  Fund,  th 
became  successor  in  title  to  b 
corporate  assets  formerly  owi 
now  defunct  Federal  Savings 
Insurance  Corporation  ("FSLl 
well  as  to  the  assets  of  the  de 
institutions  for  which  the  FSL 
appointed  receiver  prior  to  )a 
1989.  In  addition,  pursuant  to 
13(c)  of  the  FDC  Act  (12  U.S.C 
The  FDIC  also  acquires  legal 
corporate  capacity  to  assets  s 
furthermore  of  providing  mon 
assistance  to  prevent  the  clos 
insured  depository  institution 
expedite  the  acquisition  by  ai 
depository  institutions  of  assi 
liabilities  from  closed  deposit 
institutions  of  which  the  FDIC 
receiver. 

In  ordsr  to  facilitate  the  coi 
and  liquidation  of  assets  held 
FDIC  in  its  aforementioned  Cc 
the  FDIC  has  provided  power 
attorney  to  the  following  indi 

Robert  G.  Miller 

Each  employee  to  whom  a  | 
attorney  has  been  issued  is  a\ 
and  empowered  to:  sign,  seal 
deliver  as  the  act  and  deed  ol 
any  instruTient  in  writing,  am 
every  other  thing  necessary  a 
for  the  collection  and  recover 
and  all  monies  and  properties 
kind  and  nature  whatsoever  i 
behalf  of  the  FDIC  and  to  giv( 
receipts  and  acquittances  the 
name  and  on  behalf  of  the  FE 
discharge  or  assign  any  and  £ 
judgments,  mortgages  on  real 
personal  property  (including  i 
and  discharge  of  the  same  of 
the  office  of  any  Prothonoteirj 
Register  of  Deeds  wherever  1< 
where  payments  on  account  ( 
in  redemption  or  otherwise  m 
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The  Complaint  proposed  a  penalty  of 
$125,000.00  for  discharging  pollutants 
into  East  Nishnabotna  River,  a  water  of 
the  United  States,  from  the  company's 
facility  near  Red  Oak,  Montgomery 
County,  Iowa,  in  violation  of  the  effluent 
limitations  and  conditions  of  National 
Pollutant  Discharge  Elimination  System 
Permit  IA-0004693. 

FOR  FURTHER  INFORMATION:  Persons 
wishing  to  receive  a  copy  of  EPA's 
Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding, 
should  contact  the  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  Parker  Hannifin 
Corporation  is  available  as  part  of  the 
administrative  record,  subject  to 
provisions  of  law  restricting  pubUc 
disclosure  of  confidential  information.  In 
order  to  provide  opportunity  for  public 
comment,  EPA  will  issue  no  final  order 
assessing  a  penalty  in  this  proceeding 
prior  to  thirty  (30)  days  from  the  date  of 
this  notice. 

Dated:  July  30, 1991. 
Morria  Kay, 

Regional  Administrator. 

[FR  Doc.  91-19164  Filed  8-12-91:  8:45  am] 

B4UJN0  CODE  ■S60-60-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Issuance  of  Powers  of  Attorney 

agency:  Federal  Deposit  Insurance 
Corporation. 

action:  Public  notice. 

SUMMARY:  In  order  to  facilitate  the 
discharge  of  its  responsibilities  as  a 
conservator  and  liquidator  of  insured 
depository  institutions  in  the  State  of 
Oklahoma,  the  Federal  Deposit 
Insurance  Corporation  ("FDIC") 
publishes  the  following  notice.  The 
publication  of  this  notice  is  intended  to 
comply  with  title  16,  section  20  of  the 
Oklahoma  Statutes  (16  O.S.  20)  which,  in 
part,  declares  Federal  agencies  that 
publish  notices  in  the  Federal  Register 
concerning  their  promulgation  of  powers 
of  attorney,  to  be  exempt  from  the 
statutory  requirement  of  having  to 
record  such  powers  of  attorney  in  every 
county  of  Oklahoma  in  which  the 


agencies  wish  to  effect  the  conveyance 
cr  release  of  interests  in  land. 

NOTICE:  Pursuant  to  section  11  of  the 
Federal  Deposit  Insurance  ("FDI")  Act 
(12  U.S.C.  1821),  as  amended  by  section 
212  of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
( "FIRREA"),  the  FDIC  is  empowered  to 
act  as  conservator  or  receiver  of  any 
state  or  federally  chartered  depository 
institution  which  it  insures.  Furthermore, 
under  Section  llA  of  the  FDI  Act  (12 
U.S.C.  1821a],  as  enacted  under  Section 
215  of  FIRREA.  the  FDIC  is  also 
appointed  to  manage  the  FSUC 
Resolution  Fund. 

Upon  appointment  as  a  conservator  or 
receiver,  the  FDIC  by  operation  of  law 
becomes  successor  in  title  to  the  assets 
of  the  depository  institutions  on  behalf 
of  which  it  is  appwinted.  As  Manager  of 
the  FSUC  Resolution  Fund,  the  FDIC 
became  successor  in  title  to  both  the 
corporate  assets  formerly  owned  by  the 
now  defunct  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC  "),  as 
well  as  to  the  assets  of  the  depository 
institutions  for  which  the  FSLIC  was 
appointed  receiver  prior  to  January  1. 
1989.  In  addition,  pursuant  to  section 
13(c)  of  the  FDC  Act  (12  U.S.C.  1823(c)) 
The  FDIC  also  acquires  legal  title  in  its 
corporate  capacity  to  assets  acquired  in 
furthermore  of  providing  monetary 
a.ssistance  to  prevent  the  closing  of 
insured  depository  institutions  or  to 
expedite  the  acquisition  by  assuming 
depository  institutions  of  assets  end 
liabilities  from  closed  depository 
institutions  of  which  the  FDIC  is 
receiver. 

In  order  to  facilitate  the  conservation 
and  liquidation  of  assets  held  by  the 
FDIC  in  its  aforementioned  capacities, 
the  FDIC  has  provided  powers  of 
attorney  to  the  following  individual: 

Robert  G.  Miller 

Each  employee  to  whom  a  power  of 
attorney  has  been  issued  is  authorized 
and  empowered  to:  sign,  seal  and 
deliver  as  the  act  end  deed  of  the  FDIC 
any  instruTient  in  writing,  and  to  do 
every  other  thing  necessary  and  proper 
for  the  collection  and  recovery  of  any 
and  all  monies  and  properties  of  every 
kind  and  nature  whatsoever  for  and  on 
behalf  of  the  FDIC  and  to  give  proper 
receipts  and  acquittances  therefor  in  the 
name  and  on  behalf  of  the  FDIC;  release, 
discharge  or  assign  any  and  all 
judgments,  mortgages  on  real  estate  or 
personal  property  (including  the  release 
and  discharge  of  the  same  of  record  in 
the  office  of  any  Prothonoteu^  or 
Register  of  Deeds  wherever  located 
where  payments  on  account  of  the  same 
in  redemption  or  otherwise  may  have 


been  made  by  the  debtor(s]),  and  to 
endorse  receipt  of  such  payment  upon 
the  records  in  any  appropriate  public 
office:  receipt,  collect  and  give  all  proper 
acquittances  for  any  other  sums  of 
money  owing  to  the  FDIC  for  any 
acquired  asset  which  the  attorney-in- 
fact  may  sell  or  dispose  nf;  execute  any 
and  all  transfers  and  assignments  as 
may  be  necessary  to  assign  any 
securities  or  other  choses  in  action:  sign, 
seal,  acknowledge  and  deliver  any  and 
all  agreements  as  shall  be  deemed 
necessary  or  proper  by  the  attorney-in- 
fact  in  the  care  and  management  of 
acquired  asserts;  sign,  seal, 
acknowledge  and  deliver  indemnity 
agreements  and  surety  bonds  in  the 
name  of  and  on  behalf  of  the  FDIC;  sign 
receipts  for  the  payment  of  all  rents  and 
profits  due  or  to  become  due  on 
acquired  assets;  execute,  acknowledge 
and  deliver  deeds  of  real  property  in  the 
name  of  the  FDIC;  extend,  postpone, 
release  and  satisfy  or  take  such  other 
action  regarding  any  mortgage  lien  held 
in  the  name  of  die  FDIC;  execute, 
acknowledge  and  deliver  in  the  name  of 
the  FDIC  a  power  of  attorney  wherever 
necessary  or  required  by  law  to  any 
attorney  employed  by  the  FDIC; 
foreclose  any  mortgage  or  other  lien  on 
either  real  or  personal  property, 
wherever  located;  do  and  perform  every 
act  necessary  for  the  use,  liquidation  or 
collection  of  acquired  assets  held  in  the 
name  of  the  FDIC;  and  sign,  seal, 
acknowledge  and  deliver  any  and  all 
documents  as  may  be  necessary  to  settle 
any  action(s)  or  claim(s)  asserted 
against  the  FDIC,  either  in  its 
Receivership  or  Corporate  capacity,  or 
as  Manager  of  the  FSLIC  Resolution 
Fund. 

Dated:  August  7, 1991. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Rdbinson. 
Executive  Secretory. 
[FR  Doc.  91-19154  Filed  8-12-91;  8:45  am] 
eiLUNQ  cooe  (714-01-11 


FEDERAL  MARITIME  COMMISSION 

Agreem9nt(s)  RIed;  Lykes  Bros. 
Steamship  Co.,  Inc^  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  of  the  Shipping  Act  of  1934. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 


within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  i  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-011259-001. 

Title:  United  States/Southern  Africa 
Conference  Agreement 

Parties:  Empress  de  Navegacao 
International,  Lykes  Bros.  Steamship 
Co.,  Inc..  Safbank  Line,  Ltd. 

Synopsis:  The  proposed  amendment 
would  modify  the  service  contract 
provisions  to  permit  members  to  agree 
upon  the  allocation  of  monies  collected 
or  owed  by  the  Conference  with  regard 
to  rerating  charges  and  liquidated 
damages  for  failure  by  the  shipper  or  the 
carrier  to  meet  the  minimum  cargo 
commitment  or  service  commitment. 

Agreement  No.:  202-011260-002. 

Title:  United  States/East  Africa 
Conference  Agreement. 

Parties:  Bank  Line  East  Africa 
Limited,  Lykes  Bros.  Steamship  Co.,  Inc. 

Synopsis:  The  proposed  amendment 
would  modify  the  service  contract 
provisions  to  p>ermit  members  to  agree 
upon  the  allocation  of  monies  collected 
or  owed  by  the  Conference  with  regard 
to  rerating  charges  and  liquidated 
damages  for  failure  by  the  shipper  or  the 
carrier  to  meet  the  minimum  cargo 
commitment  or  service  commitment 

Dated:  August  7. 1991. 

By  Order  of  the  Federal  Maritime 
Commisiion. 
Ronald  D.  Murphy. 
Assistant  Secretary. 
(FR  Doc.  91-19139  Filed  8-12-91: 8:45  am| 

WLUNQ  COOC  (TSO-ai-M 


FEDERAL  RESERVE  SYSTEM 

Heartland  Bancshares,  Inc.;  Formation 
of,  Acquisttion  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


application  has  been  acceptet 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
September  3, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Heartland  Bancshares,  Inc.,  Lenox, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  Community 
National  Bank,  Coming,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7, 1991. 
Jennifer  J.  lohnson. 
Associate  Secretary  of  the  Board. 
[PR  Doc.  91-19161  Filed  8-12-91;  8:45  am] 

MLUNO  COOC  621»41-f 

H.D.  Reynolds,  Jr.,  et  ai.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  September  3, 1991. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  H.D.  Reynolds,  Jr.,  El  Dorado, 
Arkansas;  El  Dorado  and  Wesson 
Railway  Company,  Union  County, 


Arkansas:  Natural  Resources,  Lfic,  El 
Dorado,  Arkansas;  and  Triangle 
Industries,  Inc.,  El  Dorado,  Arkansas; 
collectively  to  acquire  an  additional 
12.25  percent  (for  a  total  of  20.0  percent) 
of  the  voting  shares  of  NBC  Bank  Corp, 
El  Dorado,  Arkansas,  and  thereby 
indirectly  acquire  National  Bank  of 
Commerce  of  El  Dorado,  El  Dorado, 
Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7, 1991. 
leonifar ).  folinsoo. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  91-19162  Filed  8-12-91;  8:45  am) 
■auNQ  cooE  e3t(M>i-r 


Signet  Banking  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  $  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  3, 
1991. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261; 

1.  Signet  Banking  Corporation, 
Richmond,  Virginia;  to  acquire  29.72 
percent  of  Credit  Systems  Incorporated, 
St.  Louis,  Missouri;  and  thereby  engage 
in  the  issuance  and  servicing  of  bank 
credit  cards  and  related  cardholder 
accounts  pursuant  to  S  225.25(b)(1)  of 
the  Board's  Regulation  Y,  and  providing 
to  financial  institutions  all  facilities  and 
processing  services  necessary  for  them 
to  offer  bank  card  services  to  their 
merchant  customers  pursuant  to  S 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7. 1991. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-19163  Filed  8-12-91;  8:45  am] 

MLUNO  COOC  esKMti-r 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a.  as  added  by  Tide  U  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Et 
NATION  Between:  072291 


Name  of  Acquiring 

Person,  Name  of 

Acquinr>g  Person,  Name 

PMN  No. 

of  Acquinng  Entity 

W.D.  Company,  Inc., 

Malson  Blanche,  Inc., 

MB  1  Acquisition  Corp... 

91- 

-1153 

Handleman  Co..  LIVE 

Entenainrnent.  Inc., 

Lieberman 

Enterprises  Inc _. 

01- 

-1129 

Jan  Bell  Martteting,  Inc., 

Michael  Anthony 

Jewelers,  inc.. 

Michael  Anttiony 

Jewelers,  Iric 

91 

-11B0 

Elent  Acquisiton,  IrK., 

Jack  Kent  Cooke, 

Cooke  CableVlsion 

Inc 

91- 

-11A4 

Windmill  Holdings  Corp., 

Grand  Metropolitan 

Public  Umited 

Company,  The 

PHIsbory  Co 

91 

-110? 

Inc.,  GHchrtet  Timbef 

Co.,  Gilchrist  Timber 

Co _ 

91 

-1113 

CaiT«<our,  Coetco 

Wholesale  Corp., 

Costco  Wholesale 

Corp 

01 

-1137 

GeraW  W.  Schwartz. 

Bethlehem  Steel 

Corp..  Bethlehem 

Steel  Corp 

01 

-1141 

Homestake  Mining  Co., 

Galactic  Resources 

Ltd.,  Galactic 

Resources  Ltd 

01 

-lion 

Walsh,  Caraon, 

Anderson  &  Stow*  V, 

LP..  Incarnate  Word 

HMlth  ServK«s.  St. 

John's  Hospital  and 

Health  Centers,  Inc 

01 

-1107 

Metropolitan  Life 

Insurance  Co.,  Jamee 

C.  Fissell,  Western 

Rek}catkxi 

Management,  Inc 

01 

-1200 

GranCare,  Inc..  The 

ARA  Group.  Inc.,  ARA 

Living  Centers- 

Pacific,  Inc 

01 

-11 A5 

Citicorp,  Inapiratkxt 

Resources  Corp., 

Inspiration  Leasing 

Inc 

01 

-11  A! 

Folksam  General 

Mutural  Insurance 

Society,  The  Mutial 

Life  Insurance 

Company  of  New 

York,  MONY 

Reinsurance  Corp 

01 

-1101 

First  Reserve  Gas 

Storage  inc.. 

Endevoo,  Inc., 

Endevco  Industrial 

Gas  Sales  Co 

01 

-171fl 

Hampton  Investment 

Co.,  Boise  Cascade 

Corp.,  Boise  Cascade 

Corp 

01 

-1201 

Vuk;an  Materials  Co., 

Souttidown.  Inc., 

FtondaMinmgt 

Minerals  DtviskXl 

01 

-1171 

JMI 
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Conunents  regarding  the  application 
must  be  i*eceived  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  3, 
1991. 

A.  Federal  Reserve  Bank  of  Richmond 

(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Signet  Banking  Corporation, 
Richmond,  Virginia;  to  acquire  29.72 
percent  of  Credit  Systems  Incorporated, 
St.  Louis,  Missouri;  and  thereby  engage 
in  the  issuance  and  servicing  of  bank 
credit  cards  and  related  cardholder 
accounts  pursuant  to  9  225.25(b)(l]  of 
the  Board's  Regulation  Y,  and  providing 
to  financial  institutions  all  facilities  and 
processing  services  necessary  for  them 
to  offer  bank  card  services  to  their 
merchant  customers  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7. 1991. 

Jennifer ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-19163  Filed  8-12-91:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  ttie  Premerger  Notification 
Rule* 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  U  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termi- 
nation Between:  072291  and  080291 


Nam*  of  Acquiring 

Person.  Name  of 

Acquiring  Person,  Name 

of  AcQuinng  Entity 


W.D.  Company.  Inc., 
Malaon  Bl«ich«,  Inc., 
MB  I  Acqtileition  Corp. 

Handleman  Co.,  LIVE 
Entertainment.  Inc., 
Uet>emian 
Enterprises  Inc 

Jan  Bell  Marketing,  Inc., 
Michael  Anthony 
Jewelers,  Inc., 
Michael  Anttxiny 
Jewelers,  Inc 

Eleni  Acquisition,  Inc., 
Jack  Kent  Cooke, 
Cooke  CatileVtsion 
Inc 

Windmill  Holdings  Corp., 
Grand  Metropolitan 
Public  Limited 
Company,  The 
PHIsbory  Co. 

Bechtel  Investments, 
Inc.,  QHchrist  Timber 
Co.,  Gilchrist  Timber 
Co - 

Carrefour,  Costco 
Wholesale  Corp., 
Costco  Wholesale 
Corp.... 

GeraW  W.  Schwartz. 
Bethlehem  Steel 
Corp.,  Bethlehem 
Steel  Corp. 

Homestaks  Mining  Co.. 
Galactic  Resources 
Ltd.,  Galactic 
Resources  Ltd 

Walsh,  Carson. 
AfxJerson  &  Stow*  V. 
LP .  Ir)carr\ate  Word 
Health  Services,  St. 
John's  Hospital  and 
Health  Canters,  Inc 

Metropolitan  Life 
Insurance  Co.,  James 
C.  FIssell,  Western 
Rekx:ation 
Management.  Inc 

GranCare,  Inc.,  Th* 
ARA  Group,  Inc.,  ARA 
Living  Centers- 
Pacific.  Inc. 

Citicorp,  Inspiration 
Resources  Corp., 
Inspiration  Leasing 
Inc 

Folksam  Garteral 
Mutural  Insurance 
Society,  Th*  Mutual 
Life  Insurance 
Company  of  New 
York,  MOHY 
Reinsurance  Corp. 

First  Res«n/e  Gas 
Storage  Inc. 
Endevco,  Inc., 
Endevco  Industrial 
Gat  Sales  Co. 

Hampton  Investment 
Co.,  Boise  Cascade 
Corp..  Boiae  Cascade 
Corp... 

Vulcan  Materials  Co. 
Southdown.  Inc., 
Fkxxta  Mintng  A 
Mtrmntt  Dtviskxi .. 


PMNNo. 


91-1153 


91-1129 


91-1180 


91-1184 


91-1102 


91-1113 


91-1137 


91-1141 


91-1190 


91-1197 


91-1200 


91-1185 


91-1182 


91-1191 


91-1218 


91-1203 


91-1171 


Tarmlnatad 


07/22/91 


07/24/91 


07/24/91 


07/24/91 


07/25/91 


07/28/91 


07/26/91 


07/26/91 


07/26/91 


07/26/91 


07/26/91 


07/29/91 


07/29/9- 


Transactions  Granted  Early  Termi- 
nation Between:  072291  and 
08029 1  —Continued 


07/29/0-: 


07/29/91 


08/30/91 


08/02/91 


Name  of  Acquiring 
Person,  Name  of 

PMNNo. 

DMe 

Acquiring  Person,  Nam* 

Tenninaled 

of  Acquiring  Entity 

Emprasas  ICA. 

Sociodad 

Controladora,  S.A.  d* 

C.V.,  Southdown,  Inc., 

Florida  Mining  ft 

MInarals  Division 

91-1172 

08/02/91 

Bany  Baker,  James  F. 

Goodmon,  WTTV,  Inc... 

91-1201 

08/02/91 

VlAG 

Aktiengesellschaft. 

Peter  Kiewit  Sons', 

Inc.,  Continental 

White  Cap,  Inc 

91-1202 

06/02/91 

Th*  Edward  W.  Scripps 

Tnjst,  R.  E.  Turner, 

Tum*r  Broadcasting 

System,  Inc 

91-1224 

06/02/91 

Bell  Attlantic  Corp., 

MNC  Financial,  Inc., 

American  Financial 

Servic*  Group,  Inc 

91-1233 

08/02/91 

John  B.  Poind*j(t*r. 

Steven  R.  Lowy.  Lowy 

Enterprises,  liK. 

91-1235 

08/02/91 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Horton. 
Contact  Representatives,  Federal  Trade 
Commission.  Premerger  Notification 
Office,  Bureau  of  Competition,  room  303, 
Washington,  DC  20580,  (202)  326-^100. 

By  Direction  of  the  Commission. 
Donald  S.  Claik. 
Secretary. 
(FR  Doc.  91-19216  Filed  8-12-91;  8:45  am] 

MUJNO  cooc  S780-01-M 


[DI(tC-3338] 

Audio  Communications  Incorporated; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Action* 

aoency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Nevada  corporation,  that  markets  "900" 
number  information  services  to  children, 
from  making  misrepresentations 
regarding  free  gifts  or  the  number  of 
calls  required  to  receive  a  premium; 
requires  a  clear  statement,  or  preamble, 
at  the  beginning  of  each  children's 
message  giving  the  child  a  chance  to 
hand  up  without  charge;  and  requires 
the  company  to  provide  a  means  for 
parents  to  prevent,  or  not  be  charged 
for,  imauthorized  calls  by  their  children. 


DATES:  Complaint  and  Order  issued  July 

24,1991.^ 

FOR  FURTHER  INFORMATION  CONTACT 

Toby  M.  Levin,  FTC/S-4002, 

Washington,  DC  20580.  (202)  326-3156. 

SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  May  15, 1991,  there  was 
published  in  the  Federal  Register,  56  FR 
22432  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Audio 
Communications  Incorporated,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  8,  38  Stat.  721;  IS  U.S.C.  40.  Interprets  or 

applies  sec.  5.  38  Stat.  719,  as  amended;  15 

U.S.C.  45) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  91-19215  Filed  ft-12-«l:  8:45  am] 

WOINO  cooc  S7i0-01-« 


[Dkt6487] 

Firestone  Tire  A  Rubt>er  Co.,  et  aL; 
Prohibited  Trade  Practices  and 
Affirmative  Corrective  Actions 

AOENCy:  Federal  Trade  Commission. 
action:  Set  aside  order. 

summary:  The  Federal  Trade 
Commission  has  set  aside  a  1961  order 
with  the  Firestone  Tire  &  Rubber  Co. 
and  Shell  Oil  Co.,  thus  terminating 
provisions,  as  to  Shell  Oil,  that 
prohibited  the  use  of  certain  sales 
commission  agreements  and  related 
practices  with  Firestone  and  other 
suppliers  of  tires,  batteries,  and 
accessories.  The  Commission  concluded 
that  significant  changes  of  law  since  the 
entry  of  the  Hnal  order  warranted 
reopening  and  setting  aside  the  entire 
order  as  it  applies  to  Shell. 

DATES:  Final  Order  issued  March  9, 
1961.  Set  Aside  Order  issued  August  2, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Kenneth  Davidson,  FTC/S-2115, 
Washington,  DC  20508.  (202)  326-2863. 


■  Copies  of  the  Complaint  and  ths  Decition  and 
Order  are  availabls  from  the  Conunisslon's  Public 
Reference  Branch.  H-lsa  0th  Sirset «  Pennsylvania 
Avenue.  NW..  Washinfton.  DC  30U0. 
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SUPPLEMENT  AMY  mfohmation:  In  the 
Matter  of  Firestone  Tire  &  Rubber  Co.,  et 
al.  Hie  prohibited  trade  practices  and/ 
or  corrective  actions  as  set  forth  at  28 
FR  4886,  are  removed,  as  to  Shell  Oil  Co. 
(Sec.  e.  38  Stat.  721: 15  U.S.C  48.  InteipreU  or 
applies  sec  5,  38  Stat  719.  as  amended  15 
U.S.C.  45} 

(Docket  No.  8487] 

Order  Reopening  and  Setting  Aside 
Final  Order  Issued  on  March  9, 1961 

On  April  4. 1991.  the  Shell  Oil 
Company  ("Shell")  filed  a  request  to 
reopen  and  set  aside  (request)  the  Final 
Order  that  was  entered  in  Docket  No. 
6487  on  March  9. 1961  ("order").  58 
F.T.C.  371  (1961).  The  Request  was  filed 
pursuant  to  section  5(b)  of  the  Federal 
Trade  Commission  Act.  15  U.S.C.  45(b) 
and  S  2.51  of  the  Federal  Trade 
Commission  Procedures  and  Rules  of 
Practice,  16  CFR  2.51  (1991).  The  request 
was  on  the  public  record  for  thirty  days. 
No  conunents  were  received. 

The  order  Shell  seeks  to  have  set 
aside  was  based  on  a  finding  by  the 
Commission  that  agreements  between 
Shell  and  the  Firestone  Tire  and  Rubber 
Company  (Firestone)  and  between  Shell 
and  the  Goodyear  Tire  and  Rubber 
Company  (Goodyear)  constituted  unfair 
methods  of  competition  in  violation  of 
section  5  of  the  Federal  Trade 
Commission  Act  Under  the  agreements. 
Shell  received  commissions  on  the  sale 
of  Firestone  and  Goodyear  "TTBA 
products"  '  to  designated  Shell 
franchisees. 

The  order  prohibits  Shell  from 
continuing  the  sales  conunission 
agreements  and  related  business 
practices  With  Firestone  or  other  ^ell 
suppliers.  The  order  also  prohibits 
Firestone  from  maintaining  such 
agreements  with  Shell  or  any  other 
marketing  oil  company.  Goodyear  was 
prohibited  from  engaging  In  such 
practices  in  a  similar  order  that  was 
entered  in  a  companion  case.  Docket 
No.  6486,  brought  against  Goodyear  and 
the  Atlantic  Refining  Company 
("Atlantic").* 


'  TBA  products  are  tirei,  batteries,  and  other 
automotive  acceaaocies. 

«  Atiantic  Refining  Co..  Docket  0486.  58  FTC.  308 
(1961).  affd  331  F.2d  394  (7th  Cir.  1964),  affd.  381 
U.S.  357.  nh'g  denied.  382  U.S.  873  (1965).  order  set 
aside.  Ill  F.T.C.  682  (1989)  (as  to  Atlantic)  and 
F.T.C        (August  21. 19H))  (os  to  Goodyear);  An 
additional  cas«  involved  sales  commission 
agreements  between  petroleum  product  and  TBA 
product  companies.  B.F.  Goodrich  Co.,  62  F.T.C 
1172  (1963).  revd.  336  F.2d  754  (D.C.  Cir.  1964). 
vacated  Br  remanded.  381  U.S.  739  (1965),  Opinion  on 
remand.  80  F.T.C.  22  (1966).  rev'd,  383  F.2d  942  (D.C. 
dr.  1987).  rev  d  »  remanded,  S93  U.S.  223  (1988). 
Order  modified,  n  F.T.C.  410  (1989). 


Docket  No.  6487  was  fully  litigated. 
The  Commission's  order  was  modified 
in  part  by  the  Court  of  Appeals  in  1966. 
Shell  Oil  Company  v.  FTC,  360  F.2d  470 
(5th  Cir.  1966),  cert,  denied,  385  U.S.  1002 
(1967). 

Shell  asserts  that,  since  the 
adjudication  of  the  Commission's  order, 
there  have  been  changes  of  law  and  of 
fact  that  warrant  reopening  the  order 
and  setting  it  aside. 

Previously,  the  Commission  reopened 
and  set  aside  the  order  in  the  companion 
case,  both  as  to  Atlantic,  111  F.T.C.  862 
(1989),  and  as  to  Goodyear,        F.T.C 
(August  21, 1990),  on  the  grounds  that 
there  have  been  relevant  changes  of  law 
and  there  is  no  longer  any  need  for  that 
order. 

Shell  argues  that  its  order  ought  to  be 
set  aside  as  well.  It  does  not  advance 
any  arguments  that  were  not  urged  on 
behalf  of  Atlantic  and  Goodyear  rather, 
its  arguments  include  the  grounds 
articulated  by  the  Commission  in  setting 
aside  the  order  in  Docket  No.  6486  as  to 
Atlantic  and  Goodyear. 

The  Commission  has  considered 
Shell's  request  and  has  concluded  that 
Shell  has  made  a  satisfactory  showing 
of  changed  conditions  of  law  that 
warrants  setting  aside  the  entire  order 
in  Docket  No.  6487  as  it  applies  to  Shell. 
Significant  changes  of  law  since  the 
entry  of  the  order  in  this  matter  warrant 
reopening  and  setting  aside  the  order. 

Background 

The  Commission  issued  its  complaint 
on  }anuary  11. 1956.  alleging  that  the 
sales  commission  agreement  concerning 
tires,  batteries  and  other  automotive 
accessories  (TBA)  between  Shell  and 
Firestone  constituted  an  unfair  method 
of  competition  in  violation  of  section  5 
of  the  Federal  Trade  Commission  Act. 
The  sales  commission  agreement 
provided  that,  in  return  for  Shell's 
efforts  to  promote  Firestone's  TBA. 
Firestone  would  pay  Shell  a  commission 
of  ten  percent  on  gross  sales  made  by 
Firestone  to  Shell  franchisees.  The 
initial  decision  of  the  hearing  examiner 
was  issued  on  October  23. 1959.  The 
Commission's  opinion,  issued  on  March 
9, 1961,  found  "Shell  has  sufficient 
economic  power  over  its  wholesale  and 
retail  distributors  to  cause  them  to 
purchase  substantial  amounts  of 
sponsored  TBA  even  without  the  use  of 
overt  coercive  tactics"  and  concluded 
"the  use  of  the  sales  commission  plan  in 
favor  of  Firestone  constitutes  an  unfair 
method  of  competition."  58  F.T.C.  371, 
385.  The  Commission  supported  its 
conclusion  by  finding  that  the 
agreements  imlawfully  restricted 
competition  in  TBA  products  at  the 
manufacturing,  wholesale  and  retail 


levels  and  denied  consumers  the 
benefits  of  competition.  58  F.T.C.  at  385. 
414-15. 

The  Commission  ordered  Shell  to 
cease: 

1.  All  agreements  under  which  Shell 
would  receive  anything  of  value  from 
vendors  of  TBA  for  sales  to  Shell 
franchisees; 

2.  Accepting  anything  of  value  for 
promoting  the  sale  of  any  vendor's  TBA 
products; 

3.  Using  contracts  or  other  means  to 
encourage  its  franchisees  to  acquire  any 
vendor's  TBA  products  (other  than  Shell 
TBA  products); 

4.  Monitoring  the  sale  of  any  vendor's 
TBA  products  other  than  its  own; 

5.  Coercing  Shell  franchisees  to 
acquire  TBA  products; 

6.  Preventing  Shell  franchisees  from 
acquiring  the  TBA  products  of  their 
choice. 

The  Court  of  Appeals  upheld  the 
Commission's  finding  that  the  sales 
commission  agreement  constituted  an 
unfair  method  of  competition.'  The  court 
found  that  Shell  had  economic  power 
over  its  dealers,  which  it  derived  from 
its  control  of  the  dealers'  supplies  of 
petroleum  products,  short-term  leases 
and  equipment  loan  contracts,  financing 
arrangements  and  housekeeping 
requirements  for  dealers.  See  360  F.  2d 
at  479-481.  The  court  of  appeals 
affinned  the  Commission's  coiKlusions 
that  Shell  used  its  economic  leverage 
over  its  dealers  in  carrying  out  the  sales 
commission  plan,  causing  adverse 
competitive  effects  in  the  TBA  market  in 
violation  of  Section  5.  360  F.  2d  at  488- 
87;  see  also  Atlantic  Refining  Co.  381 
U.S.  at  368  (Atlantic  "exerted  the 
persuasion  that  is  a  natural  incident  of 
its  economic  power.")  ♦  Although  the 
court  spoke  of  Shell's  "dominant 
economic  power  over  its  dealers."  360  F. 
2d  at  479,  it  did  not  make  any  findings 
concerning  the  firm's  market  power  in 
an  interbrand  market.  But.  the  court  of 
appeals  also  determined  that  Shell  had 
not  coerced  its  franchisees  and. 
therefore,  declined  to  enforce 
paragraphs  5  and  6,  described  above, 
that  ordered  Shell  to  cease  coercing  its 
dealers,  360  F.  2d  at  486. 

Hie  court  of  appeals  viewed  the 
commission  sales  agreements  as  similar 
to  tying  arrangements.  360  F.  2d  at  477. 
But  the  court  recognized  that  the 
agreements  wpre  not  tying  arrangements 
and  declined  to  apply  a  per  se  rule.  360 


•  Shell  Oil  Co.  v.  F.T.C,  380  F.  2d  470  (5th  Or. 
1966).  cert,  dea.,  385  U.S.  1002  (1967). 

*  See  also  Simpson  v.  Union  Oil  Co,  377  U.S.  13 
(1964)  (fear  of  nonrenewal  of  ahort-term  leaaas  uaad 
to  enforce  resale  prices). 


F.  2d  at  477,  487.  See  also  Atlan 
Refining  Co.,  381  U.S.  at  369  ("\ 
recognize  that  the  *  *  *  contrai 
tying  arrangement.").  Instead,  t 
anticompetitive  effects  of  the 
commission  sales  agreements  L 
TBA  market,  especially  the  "de 
effects"  on  competitors  of  Fires 
Goodyear,  were  examined.  360 
484.  At  the  same  time,  however 
consistent  with  the  opinion  of  t 
Supreme  Court  in  Atlantic  Refi 
the  court  said  that  "extensive  (: 
economic  analysis  of  the  compi 
effect"  was  unnecessary.  360  F, 
(alteration  in  original),  quoting 
at  371.  Instead,  it  was  sufficien 
that  a  not  insubstantial  portion 
TBA  market  was  foreclosed.  Id 
at  371.  The  Supreme  Court  also 
the  Commission  need  not  consi 
"evidence  of  economic  justifies 
the  sale  commission  agreement 
these  contracts  may  provide  (S 
an  economical  method  of  assur 
efficient  product  distribution  ai 
dealers  they  also  amount  to  a  d 
that  permits  [TBA]  suppliers  * 
through  the  use  of  oil  company 
effectively  sew  up  large  market 
U.S.  at  371.  Thus,  while  the  cou 
apply  a  per  Be  standard,  the  sta 
applied  was  similar  to  &  perse 
in  that  it  did  not  include  a  deta 
explanation  of  the  competitive 
the  agreements.  Any  deviation 
per  se  standard  rested  on  the  ci 
Insistence  of  evidence  of  Shell'i 
possession  of  some  "dominant 
over  its  dealers,  its  exercise  of 
power,  and  the  effect  of  that  po 
a  not  insubstantial  amount  of  c 
See  360  F.  2d  at  487  (summarizi 
evidence). 

Standard  for  Reopening  a  Fina, 
the  Commission 

Section  5(b)  of  the  Federal  Ti 
Commission  Act.  15  U.S.C.  45(b 
provides  that  the  Commission  t 
reopen  an  order  to  consider  wh 
should  be  altered,  modified,  or 
if  the  respondent  "makes  a  sati 
showing  that  changed  conditio! 
or  fact"  so  require.*  A  satisfact 

*  Section  S(b)  provides,  in  part 
(T]he  Commlaalon  shall  reopen  any  at 
consider  whether  such  order  (including 
afTirmatlve  relief  provision  contained  in 
should  be  altered,  modified,  or  set  aside 
in  part,  if  the  person,  partnership,  or  cor 
Involved  files  a  request  with  the  Commi 
makes  a  satisfactory  showing  that  chanj 
conditions  of  law  or  fact  require  such  ot 
altered,  modified,  or  tet  aside,  in  whole 
The  1980  amendment  to  section  5(b)  d 
change  the  standard  for  order  reopening 
modification,  tiut  "codifIc(d]  existing  Co 
procedures  by  requiring  the  Commissioi 
an  order  if  the  specified  showing  I*  mad 
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levels  and  denied  consumers  the 
benefits  of  competition.  58  F.T.C.  at  385. 
414-15. 

The  Commission  ordered  Shell  to 
cease: 

1.  All  agreements  under  which  Shell 
would  receive  anything  of  value  from 
vendors  of  TBA  for  sales  to  Shell 
franchisees; 

2.  Accepting  anything  of  value  for 
promoting  the  sale  of  any  vendor's  TBA 
products; 

3.  Using  contracts  or  other  means  to 
encourage  its  franchisees  to  acquire  any 
vendor's  TBA  products  (other  than  Shell 
TBA  products); 

4.  Monitoring  the  sale  of  any  vendor's 
TBA  products  other  than  its  own; 

5.  Coerdng  Shell  franchisees  to 
acquire  TBA  products; 

6.  Preventing  Shell  franchisees  from 
acquiring  the  TBA  products  of  their 
choice. 

The  Court  of  Appeals  upheld  the 
Conunission's  Ending  that  the  sales 
commission  agreement  constituted  an 
unfair  method  of  competition.*  The  court 
found  that  Shell  had  economic  power 
over  its  dealers,  which  it  derived  from 
its  control  of  the  dealers'  supplies  of 
petroleum  products,  short-terra  leases 
and  equipment  loan  contracts,  flnancing 
arrangements  and  housekeeping 
requirements  for  dealers.  See  360  F.  2d 
at  479-481.  The  court  of  appeals 
affirmed  the  Commission's  conclusions 
that  Shell  used  its  economic  leverage 
over  its  dealers  in  carrying  out  the  sales 
commission  plan,  causing  adverse 
competitive  effects  in  the  TBA  market  in 
violation  of  Section  S.  360  F.  2d  at  488- 
87;  see  also  Atlantic  Refining  Co.  381 
U.S.  at  368  (Atlantic  "exerted  the 
persuasion  that  is  a  natural  incident  of 
its  economic  power.")  *  Although  the 
court  spoke  of  Shell's  "dominant 
economic  power  over  its  dealers,"  360  F. 
2d  at  479,  it  did  not  make  any  findings 
concerning  the  firm's  market  power  in 
an  interbrand  market.  But.  the  court  of 
appeals  also  determined  that  Shell  had 
not  coerced  its  franchisees  and, 
therefore,  declined  to  enforce 
paragraphs  5  and  6,  described  above, 
that  ordered  Shell  to  cease  coercing  its 
dealers.  360  F.  2d  at  486. 

TTie  court  of  appeals  viewed  the 
commission  sales  agreements  as  similar 
to  tying  arrangements.  360  F.  2d  at  477. 
But  the  court  recognized  that  the 
agreements  wpre  not  tying  arrangements 
and  declined  to  apply  a  perse  rule.  360 


F.  2d  at  477,  487.  See  also  Atlantic 
Refining  Co..  381  U.S.  at  369  ("We 
recognize  that  the  *  *  *  contract  is  not  a 
tying  arrangement.").  Instead,  the 
anticompetitive  effects  of  the 
commission  sales  agreements  in  the 
TBA  market,  especially  the  "destructive 
effects"  on  competitors  of  Firestone  and 
Goodyear,  were  examined.  360  F.  2d  at 
484.  At  the  same  time,  however, 
consistent  with  the  opinion  of  the 
Supreme  Court  in  Atlantic  Refining  Co., 
the  court  said  that  "extensive  (full  scale) 
economic  analysis  of  the  competitive 
effect"  was  unnecessary.  360  F.  2d  at  483 
(alteration  in  original),  quoting  381  U.S. 
at  371.  Instead,  it  was  sufficient  to  find 
that  a  not  insubstantial  portion  of  the 
TBA  market  was  foreclosed.  Id.;  381  U.S. 
at  371.  The  Supreme  Court  also  said  that 
the  Commission  need  not  consider 
"evidence  of  economic  justification"  for 
the  sale  commission  agreements:  "While 
these  contracts  may  provide  (Shell)  with 
an  economical  method  of  assuring 
efficient  product  distribution  among  its 
dealers  they  also  amount  to  a  device 
that  permits  (TBA)  supphers  *  *  * 
through  the  use  of  oil  company  power,  to 
effectively  sew  up  large  markets."  381 
U.S.  at  371.  Thus,  while  the  court  did  not 
apply  a  per  «e  standard,  the  standard  it 
applied  was  similar  to  a  perse  standard, 
in  that  it  did  not  include  a  detailed 
explanation  of  the  competitive  effects  of 
the  agreements.  Any  deviation  from  a 
per  se  standard  rested  on  the  court's 
insistence  of  evidence  of  Shell's 
possession  of  some  "dominant  power" 
over  its  dealers,  its  exercise  of  that 
power,  and  the  effect  of  that  power  over 
a  not  insubstantial  amount  of  commerce. 
See  360  F.  2d  at  487  (summarizing 
evidence). 

Standard  for  Reopening  a  Final  Order  of 
the  Commission 

Section  5(b)  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  45(b), 
provides  that  the  Commission  shall 
reopen  an  order  to  consider  whether  it 
should  be  altered,  modified,  or  set  aside 
if  the  respondent  "makes  a  satisfactory 
showing  that  changed  conditions  of  law 
or  fact"  so  require.*  A  satisfactory 


•  Shell  Oil  Co.  v.  F.T.C.  380  F.  2d  470  (5th  Or. 
1966).  cert.  dea..  385  U.S.  1002  (1967). 

*  See  also  Simpton  v.  Union  Oil  Co,  377  VS.  13 
(19M)  (fear  of  nonrenewal  of  (hort-term  leaaai  uaad 
lo  enforce  resale  prices!. 


'  Section  S(b)  provide!,  tn  part 

[T]he  Commliaion  shall  reopen  any  such  order  to 
consider  whether  such  order  (including  any 
afTirmative  relief  provision  contained  in  such  order) 
should  be  altered,  modified,  or  set  aside.  In  whole  or 
in  part,  if  the  person,  partnership,  or  corporation 
involved  files  a  request  with  the  Commission  which 
makes  a  satisfactory  showing  that  changed 
conditions  of  law  or  fact  require  such  order  lo  be 
altered,  modified,  or  set  aside,  in  whole  or  in  part. 

The  1980  amendment  to  section  5(b)  did  not 
change  the  standard  for  order  reopening  and 
modification,  tnit  "codific(dl  existing  Commission 
procedures  by  requiring  the  Commission  to  reopen 
an  order  if  the  specined  showing  I*  made."  S.  Rep. 


showing  su^icient  to  require  reopening 
is  made  when  a  request  to  reopen 
identifies  significant  changes  in 
circumstances  and  shows  that  the 
changes  eliminate  the  need  for  the  order 
or  make  continued  application  of  the 
order  inequitable  or  harmful  to 
competition.  Louisiana  Pacific  Corp., 
docket  No.  C-2956,  Letter  to  )ohn  C 
Hart  (June  5, 1986)  at  4.  See,  S.  Rep.  No. 
96th  Cong.,  2d  Sess.  9  (1979)  (significant 
changes  or  changes  causing  unfair 
disadvantage);  see  Phillips  Petroleum 
Co..  Docket  No.  C-1088,  78  F.T.C.  1573, 
1575  (1971)  (modification  not  required 
for  changes  reasonably  foreseeable  at 
time  of  consent  negotiations);  Pay  Less 
Drugstores  Northwest,  Inc.,  Docket  No. 
C-3039,  Letter  to  H.B.  Hummelt  (Jan.  22, 
1982)  (changed  conditions  must  be 
unforeseeable,  create  severe  competitive 
hardship  and  eliminate  dangers  order 
sought  to  remedy)  (unpubhshed);  see 
also  United  States  v.  Swift  a  Co.,  286 
U.S.  106, 119  (1932)  ("clear  showing"  of 
changes  that  eliminate  reasons  for  order 
or  such  that  order  causes  unanticipated 
hardship). 

The  language  of  section  5(b)  plainly 
anticipates  that  the  burden  is  on  the 
requester  to  make  "a  satisfactory 
showing"  of  changed  conditions  to 
obtain  reopening  of  the  order.  See  also 
Gautreaux  v.  Pierce,  535  F.  Supp.  423, 
426,  (N.D.  Dl.  1982)  (requester  must  show 
"exceptional  circumstances,  new. 
changed  or  unforeseen  at  the  time  the 
decree  was  entered").  The  legislative 
history  also  makes  clear  that  the 
requester  has  the  burden  of  showing,  by 
means  other  than  conclusory 
statements,  why  an  order  should  be 
modified.*  If  the  Commission 
determines  that  the  requester  has  made 
the  necessary  showing,  the  Commission 
must  reopen  the  order  to  determine 
whether  modification  is  required  and.  if 
so,  the  nature  and  extent  of  the 
modification.  The  Commission  is  not 
required  to  reopen  the  order,  however,  if 
the  requester  fails  to  meet  its  burden  of 
making  the  satisfactory  showing  of 
changed  conditions  required  by  the 
statute.  The  requester's  burden  is  not  a 


No.  9(V-«00.  Seth  Cong..  2d  Sess.  0-10  (1979).  and 
added  the  requirement  that  the  Commission  act  on 
petitions  to  reopen  within  120  days  of  filing. 

*  The  legislative  history  of  amended  section  5(b). 
S.  Rep.  No.  90-50a  SSth  Cong..  2d  Seas.  8-10  (1979), 
states: 

Unmeritorioua,  time-consuning  end  dilatory 
requests  are  not  to  b«  condoned.  A  mere  facial 
demonctration  of  changed  facts  or  circumstances  Is 
not  sufficient  '  *  '  The  Commission,  to 
reemphaslze.  may  properly  decline  to  rvopen  an 
order  if  a  request  ia  merely  conclusory  or  otherwise 
falls  to  set  forth  specific  facts  demonstrating  in 
detail  the  nature  of  the  changed  conditiona  and  the 
reasons  why  these  changed  conditions  require  the 
requested  modification  of  the  order. 


light  one  in  view  of  the  public  interest  in 
repose  and  the  finality  of  Commission 
orders.  See  Federated  Department 
Stores,  Inc.  v.  Moitie,  425  U.S.  394  (1981) 
(sti^ng  public  interest  considerations 
BupjTOrt  repose  and  finality);  Bowman 
Transportation,  Inc.  v.  Arkansas-Best 
Freight  System,  Inc.,  419  U.S.  281,  296 
(1974)  ("sound  basis  for  *  *  *  (not 
reopening)  except  in  the  most 
extraordinary  circumstances");  ASA 
Corp.  V.  FTC,  656  F.2d  718;  731-22  p,C 
Cir.  1981)  (applying  Bowman 
Transportation  standard  to  FTC  order). 

Shell  has  requested  that  the 
Commission  reopen  and  set  aside  the 
order  because  changed  conditions  of 
fact  and  of  law  require  such  action.  For 
the  reasons  described  below,  changes  of 
law  warrant  reopening  and  setting  aside 
the  order  against  Shell.  Having  reopened 
and  set  aside  the  order  on  the  basis  of 
changes  of  law,  the  Commission  does 
not  reach  the  issue  of  whether  the 
changes  of  fact  warrant  reopening. 

Changed  Conditions  of  Law  Warrant 
Reopening  the  Order 

A  change  in  law  that  is  sufficient  to 
require  reopening  is  one  that  has  the 
effect  of  bringing  the  terms  of  the  order 
in  conflict  with  existing  law.  See 
Louisiana-Pacific  Corp.,  docket  C-2950, 
slip  op.  at  20  (Nov.  15, 1989);  Lenox.  Inc., 
Docket  8718.  Ill  F.T.C.  612.  614  (1989). 
Shell  claims  that,  since  the  order  was 
entered,  the  law  applicable  to  tying 
arrangements  and  nonprice  vertical 
restraints  has  changed  significantly, 
requiring  consideration  of  issues  that 
were  not  considered  when  the  order 
was  entered.  Shell  asserts  that  the 
decisions  In  United  States  v.  Partner 
Enterprises,  Inc.,  429  U.S.  610  (1977)  and 
Jefferson  Parish  Hospital  District  No.  2 
V.  Hyde.  466  U.S.  2, 17-18  (1984),  require 
a  showing  that  "the  Commission  in  1961 
did  not  require,  that  Shell  had  market 
power  in  the  tying  product — retail 
gasoline  sales."  Request  at  11.  Shell  also 
asserts  that  the  Commission  did  not  in 
1061  consider  the  possible  justifications 
for  the  sales  commission  agreements,  as 
required  by  the  decision  in  Continental 
T.  v..  Inc.  V.  CTESylvania.  Lie,  433  UA 
36  (1977).  Request  at  10-15. 

The  Commission  has  concluded  that 
the  order  in  this  matter  should  be 
reopened  for  two  reasons.  First,  because 
the  earlier  analysis  that  formed  the 
basis  for  the  Commission's  1961  order 
did  not  rest  on  a  determination 
regarding  the  market  power  of  the 
respondents — a  determination  that 
would  be  an  integral  part  of  such  an 
analysis  under  Partner  and  Hyde — the 
Commission  has  concluded  that  the 
legal  standard  for  liability  has  changed. 


38446 Federal  Register  /  Vol.  56.  No.  156  /  Tuesday.  August  lb,  1991  /  Notices 


Second,  the  Commission  did  not 
consider  "evidence  of  economic 
justification"  for  the  sales  commission 
agreements.  This  was  consistent  with 
the  opinion  of  the  Supreme  Court  in 
Atlantic  Refining  Co.,  381  U.S.  357,  371 
(1965).  evsn  though,  the  Court  said,  the 
agreements  "may  provide  *  *  *  an 
economical  method  of  assuring  efficient 
product  distribution."  Id.  at  369.  To  the 
extent  that  this  case  involved  nonprice 
vertical  restraints  by  a  supplier,  inquiry 
into  economic  justifications  has  been 
required  since  the  decision  of  the 
Supreme  Court  in  Continental  T.  V.,  Inc. 
v.  GTESylvania.  Inc..  433  U.S.  36  (1977). 
These  conclusions  are  consistent  with 
the  Commission's  actions  vacating  the 
orders  in  Atlantic  and  B.F.  Goodrich. 

The  Order  Should  be  Set  Aside 

The  question  remains  whether 
modification  of  the  order  is  appropriate. 
An  order  is  not  automatically  set  aside 
on  the  ground  that  the  law  has  changed, 
unless  the  petitioner  also  shows  that 
there  is  no  need  for  the  order  or 
continued  application  of  the  order  is 
inequitable  or  harmful  to  competition. 
See  Lenox.  Inc..  Docket  871ft  111  F.T.C. 
612,  614  (1989):  Bulova  Watch  Co..  Inc.. 
102  F.T.C  1834  (1983).  See  also 
Louisiana  Pacific  Corp..  Docket  C-2956, 
slip.  op.  at  6-7  (Nov.  27. 1989). 

Shell  has  satisfied  the  standard  to 
have  the  order  set  aside.  As  in  the 
companion  case  involving  Atlantic  and 
Goodyear,  the  Commission  never  had 
evidence  that  Shell,  the  oil  marketing 
company,  possessed  "economic  power" 
as  that  term  has  been  understood  since 
Fortner,  supra.'  Furthermore,  since  1961, 
the  influence  of  gas  station  franchisors 
over  franchisees  has  been  limited  by 
enactment  of  the  Petroleum  Marketing 
Practices  Act  15  U.S.C.  2801  et  seq.,  in 
1978. 

Shell  has  also  shown  that  there  is  no 
need  for  the  order  by  citing  evidence 
that  gas  stations  as  a  group  currently 
have  too  small  a  market  share  to 
produce  substantial  competitive  effects 
on  TBA  distribution.  Gas  stations 
nationwide  sold  only  3  percent  of 
replacement  batteries  and  8  percent  of 
replacement  tires  in  1987,  compared, 
respectively,  to  44  percent  and  37 
percent  of  such  replacement  sales  in 
1961.  58  F.T.C  at  325-26:  Request  at  18. 
Specialty  stores  and  mass 
merchandisers  have  become  more 
important  supphers  of  these  products. 
Request  at  18-19.  As  a  result, 
'       distribution  arrangements  like  those  at 
issue  in  this  case  would  not  likely  have 


the  same  adverse  foreclosure  and  entry 
deterring  effects  on  competition  in  the 
TBA  market  that  the  Commission  found 
in  1961. 

Accordingly,  It  is  Ordered  That  this 
matter  be  reopened  and  that  the 
Commission's  order  in  Docket  No.  6487 
issued  on  March  9, 1961,  be  set  aside  as 
to  Shell  Oil  Co.  as  of  the  date  of  this 
order. 

By  the  Commission.  Commissioner  Yao  not 
participating. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  91-19213  Filed  8-12-Bl;  8:45  am] 

BHJJNO  COOC  SrSO-OI-M 


[DM.  9233] 

Harold  Honlckman,  et  aU  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

aqency:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
major  Pepsi  bottler  for  the  New  York 
metropolitan  area  and  his  beverage 
-  corporation,  for  a  ten  year  period,  to 
seek  prior  Commission  approval  before 
making  certain  soft  drink  acquisitions  in 
the  New  York  metropolitan  area;  or  else 
hold  the  newly  acquired  assets  separate 
and  apart  from  ongoing  bottling 
operations.  However,  the  addendum  to 
the  agreement  allows  Mr.  Honickman  to 
distribute  and  sell  the  products  of 
Seven-Up  Brooklyn  to  another  bottler 
for  a  limited  time  period. 

DATES:  Complaint  issued  November  2, 
1989.  Order  issued  July  25, 1991.* 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  Salemi,  FTC/S-3302, 
Washington,  DC  20580.  (202)  326-2643. 

SUPPLEMENTARY  INFORMATION:  On 

Tuesday,  April  30, 1991,  there  was 
published  in  the  Federal  Register.  56  FR 
19859,  a  proposed  consent  agreement 
with  analysis  in  the  Matter  of  Harold 
Honickman,  et  al.,  for  the  purpose  of 
sohciting  public  comment  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 


'  The  Commiuion'i  1S61  opinion  in  Docket  6487 
■uggeat*  that  Shall'i  ihare  of  national  gasoline  tales 
was  on  the  order  of  S  percent  SS  F.T.C  at  407'. 


'  Copies  of  the  Complaint  the  Decision  and 
Order,  and  the  dissenting  statement  of 
Commissioner  Owen  are  available  from  the 
Commission's  Public  Reference  Branch.  H-130,  eth 
Street  a  Pennsylvania  Avenue.  NW.,  Washington, 
DC  2058a 


Comments  were  Bled  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  divest 
as  set  forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interpret  or 

apply  sec.  5,  38  Stat.  719,  as  amended:  sec.  7, 

38  Stat.  731,  as  amended:  15  U.S.C.  45, 18) 

Donald  S.  Clatk, 

Secretary. 

(FR  Doc.  91-19212  Filed  8-12-OT:  8:45  am] 

MLUNQ  COOe  iTSO-OI-H 


[Dkt  0-3337] 

Telellne,  inc^  Prohibited  Trade 
Practices,  and  Afftrmative  Correcthra 
Actions 

AGENCY:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California  corporation,  that  markets 
"900"  number  information  services  to 
children,  from  making 
misrepresentations  regarding  free  gifts 
or  the  nimiber  of  calls  required  to 
receive  a  premium;  requires  a  clear 
statement  or  preamble,  at  the  beginning 
of  each  children's  message  giving  the 
child  a  chance  to  hang  up  without 
charge;  and  requires  the  company  to 
provide  a  means  for  parents  to  prevent 
or  not  be  charged  for,  unauthorized  calls 
by  their  children. 

DATES:  Complaint  and  Order  issued  Jidy 
24,1991.' 

FOR  FURTHER  INFORMATION  CONTACT 
Toby  M.  Levin,  FTC/S-4002, 
Washington,  DC  20580.  (202)  326-3156. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  May  15, 1991,  there  was 
published  in  the  Federal  Register,  56  FR 
22432,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Teleline. 
Inc.,  for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  eth  Street  k  Pennsylvania 
Avenue.  NW.,  Washington.  DC  2058a 


issuance  of  the  complaint  in  th 
contemplated  by  the  ajjreemen 
its  jurisdictional  findings  and  e 
order  to  cease  and  desist  as  sc 
the  proposed  consent  agreemei 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Ir 
applies  sec.  S,  38  Stat.  719,  as  amei 
U.S.C.  45) 

DonM  S.  Clark. 

Secretary. 

[FR  Doc.  91-18214  Filed  8-12-01:  8: 

MLUMQ  COOC  6710-01-41 


DEPARTIMENT  OF  HEALTH  Al 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Me 
Health  Administration 

National  Institute  of  Mental  Hi 
Meetings 

Pursuant  to  Public  Law  92-4( 
is  hereby  given  of  the  meetings 
advisory  committees  of  the  Na 
Institute  of  Mental  Health  for  £ 
1991. 

The  National  Advisory  Men! 
will  be  performing  review  of 
applications  for  Federal  assisti 
therefore,  a  portion  of  this  mee 
be  closed  to  the  public  as  detei 
the  Administrator,  ADAMHA, 
accordance  with  5  U.S.C.  552b( 
5  U.S.C.  app.  2  10(d). 

The  meeting  of  the  Advisory 
Committee  of  the  Task  Force  o 
Homelessness  and  Severe  Mer 
Illiness  will  include  discussion 
relevant  to  the  homeless  mentj 
population.  This  meeting  will  b 
however,  attendance  by  the  pu 
be  limited  to  space  available. 

Summaries  of  the  meetings  a 
rosters  of  committee  members 
obtained  from:  Ms.  Joanna  Kie 
NIMH  Committee  Managemen 
Alcohol,  Drug  Abuse,  and  Men 
Administration,  Parklawn  Buil 
room  9-105,  5600  Fishers  Lane, 
Rockvil'e,  MD  20857  (teIephon( 
4333). 

Substantive  program  Informi 
be  obtained  from  the  contacts 
names,  room  numbers,  and  tel« 
numbers  are  listed  below. 

Committee  Name:  Advisory 
Committee  of  the  Task  Force  o 
Homelessness  and  Severe  Mer 
Illiness. 

Meeting  Date:  September  13 

Place:  Stonehenge,  room  615 
H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC. 

Open:  September  13,  9  a.m.- 


JMI 
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re  available  from  the 
eference  Branch.  H-130, 0th 
Avenue.  NW.,  Washington, 


Comments  were  flled  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
fmdings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6.  38  Stat.  721: 15  U.S.C.  46.  Interpret  or 

apply  sec.  5,  38  Stat.  719,  as  amended;  sec.  7, 

38  Stat.  731.  as  amended;  15  U.S.C.  45, 18) 

Donald  S.  Clotk, 

Secretary. 

(FR  Doc.  91-19212  Filed  8-12-91;  8:45  am] 

MLUNQ  COOe  ITSO-OI-M 


[Dkt  C-3337] 

Telelina,  Inc^  Prohibited  Trade 
Practices,  and  Afftrmativa  Corractive 
Actions 

AQENCV.  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
luifair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California  corporation,  that  markets 
"900"  number  information  services  to 
children,  from  making 
misrepresentations  regarding  free  gifts 
or  the  number  of  calls  required  to 
receive  a  premium;  requires  a  clear 
statement,  or  preamble,  at  the  beginning 
of  each  children's  message  giving  the 
child  a  chance  to  hang  up  without 
charge;  and  requires  the  company  to 
provide  a  means  for  parents  to  prevent, 
or  not  be  charged  for,  unauthorized  calls 
by  their  children. 

dates:  Complaint  and  Order  issued  July 
24, 1991. » 

FOR  FURTHER  INFORMATION  CONTACT: 
Toby  M  Levin.  FTC/S-4002. 
Washington,  DC  20580.  (202)  326-3156. 
SUPPl£MENTARY  INFORMATION:  On 
Wednesday,  May  15, 1991,  there  was 
published  in  the  Federal  Register,  56  FR 
22432,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Teleline, 
Inc.,  for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  Sth  Street  k  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20580. 


issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  Pindings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5.  38  Stat.  719,  as  amended;  15 
U.S.C.  45) 

Donald  S.  Qark, 

Secretary. 

[FR  Doc.  91-18214  Filed  8-12-91;  8:46  am] 

MLUNG  COOC  e7<0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abusa,  and  Mental 
Health  Administration 

National  Insttttite  of  Mental  Health; 
Meetings 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
advisory  committees  of  the  National 
Institute  of  Mental  Health  for  September 
1991. 

The  National  Advisory  Mental  Health 
will  be  performing  review  of 
applications  for  Federal  assistance; 
therefore,  a  portion  of  this  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552b(c)(6)  and 
5  U.S.C.  app.  2  10(d). 

The  meeting  of  the  Advisory 
Committee  of  the  Task  Force  on 
Homelessness  and  Severe  Mental 
Illiness  will  include  discussion  of  issues 
relevant  to  the  homeless  mentally  ill 
population.  This  meeting  will  be  open, 
however,  attendance  by  the  pubhc  will 
be  limited  to  space  available. 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Joanna  Kieffer, 
NIMH  Committee  Management  Officer, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  Parkiawn  Building, 
room  &^-105,  5600  Fishers  Lane, 
Rockvll'.e.  MD  20857  (telephone  301-443- 
4333). 

Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 

Committee  Name:  Advisory 
Committee  of  the  Task  Force  on 
Homelessness  and  Severe  Mental 
Illiness. 

/Meeting  Date:  September  13, 1991. 

Place:  Stonehenge,  room  615F,  Hubert 
H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC. 

Open:  September  13,  9  a.m. — 5  p.m. 


Contact-  fane  Steinberg,  Ph.D.,  room 
llC-05,  Parkiawn  Building,  telephone 
(301)  443-0000. 

Committee  Name:  National  Advisory 
Mental  Health  Council. 

Meeting  Dates:  September  16-17, 1991. 

Place:  September  16— Conference 
Rooms  G  and  H,  Parkiawn  Building, 
5600  Fishers  Lane,  RockviUe,  Maryland 
20857.  September  17— Building  31, 
Conference  Room  6.  National  Institutes 
of  Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

Open:  September  17, 9  ajn. — 5  pjn. 

Closed:  Otherwise.    - 

Contact:  Carolyn  Strete.  Ph.D.,  room 
9-105,  Parkiawn  Building,  telephone 
(301)  443-3367. 

Dated;  August  7, 1991. 
Peggy  VV.  Cttckrill, 

Committee  Management  Officer,  Alcohol, 

Drug  Abuse,  and  Mental  Health 

Administration. 

[FR  Doc  91-19169  Filed  8-12-91;  6:45  am] 

BILLING  COOC  41SO-20-« 


Canters  for  DIsaaaa  Control 

[Program  Announcement  178] 

Availability  of  Funds  for  Fiscal  Year 
1991  investigation  of  the  Risk  of 
Nosocomial  Transmission  of  Human 
Immunodeficiency  Virus  from  Infected 
Health  Care  Workers  to  Patients  who 
have  Undargone  Invasive  Procedures 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  annoimces  availability  of  funds 
for  cooperative  agreements  to  evaluate 
the  risk  of  transmission  of  human 
immunodeficiency  virus  (HIV)  to 
patients  who  have  undergone  an 
invasive  procedure  performed  by  a 
health-care  worker  (HCW)  who  was 
infected  with  HTV  when  the  procedure 
was  performed;  to  identify  possible  risk 
factors  for  HCW-to-patient 
transmission;  and  to  develop  specific 
prevention  control  measures  to  reduce 
the  risk  of  HCW-to-patient  transmission. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of  HIV 
Infection,  Clinical  Preventive  Services, 
and  Surveillance  and  Data  Systems.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  Section  WHERE  TO  OBTAIN 
ADDITIONAL  INFORMATION.) 


AUTMORrrr 

These  cooperative  agreements  are 
authorized  under  sections  301(a)  (42 
U.S.C.  241(a)),  311  (42  U.S.C  243),  and 
317(k)(3)  (42  U.S.C.  247b  (k)(3))  of  the 
Public  Health  Service  Act,  as  amended. 

Eligible  Applicant* 

Eligible  applicants  are  official  state 
and  local  health  agencies  that  a;e 
current  recipients  of  HIV/AIDS 
Surveillance  Cooperative  Agree  ments. 

Availability  of  Funds 

Approximately  $400,000  will  be 
available  in  FY  1991  to  provide  funding 
to  10  to  30  cooperative  agreements. 
Awards  are  expected  to  range  from 
$15,000  to  $50,000.  Funding  estimates 
may  vary  and  are  subject  to  change. 
Fimding  is  available  for  a  12-month 
budget  period  within  a  1  year  project 
period.  Cooperative  agreement  funds 
shall  not  l>e  used  for  the  delivery  of 
clinical/therapeutic  services.  This 
program  has  no  statutory  formula.  No 
specific  matching  funds  are  required. 

Purpose 

The  purposes  of  this  cooperative 
agreement  is  to  provide  support  to 
health  departments  which  elect  to 
evaluate  patients  who  have  undergone 
invasive  procedures  performed  by 
HCWs  subsequently  found  to  have  been 
infected  with  HIV  at  the  time  of  the 
procedures  and  to  facilitate  the 
collection  of  data  required  to  analyze 
and  evaluate  the  risk  of  transmission  of 
HIV  from  an  infected  health-care  worker 
to  patients. 

The  objectives  of  this  cooperative 
agreement  are: 

a.  To  evaluate  the  risk  of  transmission 
of  HIV  to  patients  who  have  undergone 
an  invasive  procedure  performed  by  a 
HCW  who  was  infected  with  HIV  when 
the  procedure  was  performed. 

b.  To  identify  possible  risk  factors  for 
HCW-to-patient  transmission  such  as: 
infection  control  practices,  sterilization 
and  disinfection  techniques,  HCW's 
stage  of  illness,  and  type(s)  of 
procedure(s)  performed. 

c.  To  develop  specific  prevention  and 
control  measures  to  reduce  the  risk  of 
HCW-to-patient  transmission. 

For  the  purposes  of  this  document, 
invasive  procedures  are  defined  as  (1) 
surgical  entry  into  tissues,  cavities,  or 
organs  or  repair  of  major  traumatic 
injuries  in  an  operating  or  delivery 
room,  emergency  department,  or 
outpatient  setting,  including  both 
physicians'  and  dentists'  offices;  (2) 
cardiac  catheterization  and 
angiographic  procedures;  (3)  a  vaginal  or 
cesarean  delivery  or  other  invasive 
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obstetric  procedure  during  which 
bleeding  may  occur;  or  (4)  the 
manipulation,  cutting,  or  removal  of  any 
oral  or  perioral  tissues,  including  tooth 
structure,  during  which  bleeding  occurs 
or  the  potential  for  bleeding  exists. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purposes  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.  below  and  CDE  will 
be  responsible  for  conducting  activities 
under  B.  below.  The  application  should 
be  presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  proposed  activities  in  a 
collaborative  manner  with  CDC. 

A.  Recipient  Activities 

1.  Documentation  of  an  investigation 
of  patients  exposed  to  an  HIV-infected 
HCW  during  the  performance  of 
invasive  procedures  must  be  in  progress 
or  implemented  on  or  before  August  15, 
1991. 

2.  Procurement  of  information  consent 
as  required  by  State  and  local  laws  and 
regulations  regarding  collection  of 
information  and  activities  listed  below. 

3.  Collection  of  occupational  and 
medical  history  data  from  the  HIV- 
infected  HCW  through  review  of  records 
and/or  interview  of  the  HCW  and/or 
his/her  health-care  provider(s). 

4.  Collection  of  senun  and 
lymphocytes  from  the  HCW. 

5.  Evaluation  of  the  HCW's  work  and 
infection  control  practices  and,  for  office 
settings,  review  of  sterilization/ 
disinfection  and  reprocessing  practices. 

6.  Identification  and  notiHcation  of 
patients  who  have  undergone  invasive 
procedures  (as  de&ied  above) 
performed  by  the  HIV-infected  HCW. 

7.  Performance  of  HIV  counseling  and 
serologic  testing  of  patients. 

8.  For  persons  who  choose  to  be 
tested  outside  the  health  department, 
collection  of  HTV  test  result  by 
questionnaire  or  other  mechanism. 

9.  Delineation  of  the  type  and  number 
of  invasive  procedures  performed  by  the 
HIV-infected  HCW. 

10.  Interview,  foUowup  investigation 
and  collection  of  serum  and 
lymphocytes  from  any  HIV-infected 
patients. 

11.  Development  of  data  management 
systems  to  assure  strict  confidentiality 
of  all  medical  records,  surveillance 
registries,  data  collection  forms  and 
computer  files. 

12.  Collaboration  with  CDC  in  the 
design  and  implementation  of  the 
investigation  to  facilitate  aggregation  of 
the  results  of  multiple  investigations.  In 
addition,  data  collected  from  such 
investigation  must  be  provided  to  CDC, 


which  will  aggregate  the  results  of 
multiple  investigations  and  analyze  and 
disseminate  aggregate  results.  However, 
recipients  may  report  or  publish  the 
results  of  their  investigations 
individually. 

B.  CDC  Activities 

1.  Provision  of  consultation  and 
scientific  and  technical  assistance  to 
state  and  local  health  departments  in 
the  conduct  of  these  investigations  (e.g., 
review  of  sterilization/disinfection 
practices). 

2.  Coordination  of  the  collection, 
analysis  and  dissemination  of  aggregate 
data  from  these  investigations  to 
provide  a  more  precise  and  quantifiable 
measure  of  risk  to  patients  (e.g., 
assistance  with  interviews  of  HWC's 
health-care  provider,  staff,  co-workers, 
seropositive  patients,  etc.). 

3.  Performance  of  additional 
laboratory  evaluation  (e.g.,  HIV  DNA 
sequencing),  as  appropriate,  if 
seropositive  patients  are  identified  and 
specimens  are  available  and  analyzable 
from  the  infected  HCW. 

Evaluation  Criteria 

Eligible  applications  submitted  under 
this  annoucement  will  be  evaluated 
according  to  the  following  criteria: 

1.  The  feasibility  of  conducting  the 
investigation  and  the  quality  of  the  data 
to  be  collected  taking  into  consideration 
the  following  factors: 

a.  The  availability  of  serum,  whole 
blood,  or  tissue  samples  from  the  HIV- 
infected  HCW  and  any  seropositive 
patients  for  possible  laboratory  studies 
as  needed; 

b.  The  nature  of  the  patient  population 
served,  i.e.,  whether  or  not  it  includes  a 
high  percentage  of  patients  with  known 
risk  factors  for  HIV  infection; 

c.  The  availability  of  patient  rcords, 
logs,  appointment  books,  billing  or 
insurance  records,  personnel  records, 
etc.,  to  facilitate  identification  of 
patients  and  staff  in  the  HCW  practice; 

d.  The  period  of  time  which  has 
elapsed  since  the  HCW  last  practiced, 
which  will  influence  the  availability  of 
records,  office  staff  and  associates, 
access  to  the  practice,  and  ability  to 
locate  patients. 

e.  Coordination  of  the  investigation 
with  other  institutions  and  agencies,  as 
required.  (30  Points) 

2.  The  applicant's  understanding  of 
the  objectives  of  the  cooperative 
agreement  and  willingness  to  cooperate 
with  CDC  in  the  design,  implementation 
and  analysis  of  the  investigation, 
including  the  provision  of  data  collected 
to  CDC.  (15  Points) 

3.  The  quality  of  the  plans  to  conduct 
an  investigation  including  a  description 


of  techniques  for  data  collection,  data 
management,  counseling  and  testing, 
and  maintenance  of  confidentiality  of  all 
data.  (25  Points) 

4.  The  applicant's  legal  authority  and 
ability  to  conduct  the  investigation 
including  data  collection  and  patient 
notification  and  procurement  of 
informed  consent  as  required.  (15  Points) 

5.  How  the  project  will  be 
administered,  including  the  size, 
qualifications,  duties  and 
responsibilities,  and  time  allocation  of 
the  proposed  staff;  the  availability  of  the 
facilities  to  be  used  during  the 
investigation;  and  a  schedule  for 
accomplishing  the  activities  of  the 
investigation,  including  time  frames.  (15 
Points) 

6.  The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of  the 
funds. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  Executive  Order  12372  sets 
up  a  system  for  state  and  local  review  of 
proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOCs)  as  early 
as  possible  to  alert  them  to  the 
prospective  appUcations  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  hst  of  SPOCs  is 
included  in  the  application  kit. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.118. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
completed  application  Form  PHS-r5161-l 
must  be  submitted  to  Candice  Nowicki- 
Lehnherr,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Of^ce,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE.,  room  300,  Mailstop  E- 
14,  Atlanta,  Georgia  30305.  on  or  before 
August  30, 1991. 

1.  Deadline:  AppUcations  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 


(Applicants  should  request  a  Ic 
dated  U.S.  Postal  Service  posti 
obtain  a  legibly  dated  receipt  i 
commercial  carrier  or  U.S.  Pos 
Service.  Private  metered  postn 
not  be  accepted  as  proof  of  tin 
mailing. 

2.  Late  Applications:  Applici 
which  do  not  meet  the  criteria 
la.  or  lb.  above  are  considerec 
applications.  Late  applications 
be  considered  in  the  current  cc 
and  will  be  returned  to  the  api 

Where  to  Obtain  Additional  In 

A  complete  program  descrip 
information  on  application  pro 
an  application  package,  and  bi 
management  technical  assistai 
be  obtained  from  Nealean  Aui 
Grants  Management  Specialis 
Management  Branch,  Mailstop 
Procurement  and  Grants  Offic 
for  Disease  Control,  255  East  I 
Ferry  Road,  NE.,  Atlanta,  Geo: 
telephone  (404)  842-6512  or  FI 
6512. 

Programmatic  technical  assi 
may  be  obtained  from  Mary  E. 
Chamberiand,  M.D.,  M.P.H.  or 
Marcus.  M.P.H.  AIDS  Activity 
Infections  Program,  Mailstop  i 
Center  for  Infectious  Diseases 
for  Disease  Control,  Atlanta,  ( 
telephone  (404)  639-1547  or  Fl 
1547. 

Please  refer  to  Armounceme 
Number  178  when  requesting 
information  and  submitting  an 
application  on  the  Request  for 
Assistance. 

Potential  applicants  may  ob 
copy  of  Healthy  People  2000  (1 
Report;  Stock  No.  017-001-004 
Healthy  People  2000  (Summar 
Stock  No.  17-001-00473-1)  thn 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325  (1 
202-783-3238). 

Dated:  August  6, 1991. 
Robert  L.  Foater. 

Acting  Director,  Office  ofProgran 

Centers  for  Disease  Control. 

[FR  Doc.  91-19159  Filed  »-li-91;  e 
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of  techniques  for  data  collection,  data 
management,  counseling  and  testing, 
and  maintenance  of  confidentiality  of  all 
data.  (25  Points) 

4.  The  applicant's  legal  authority  and 
ability  to  conduct  the  investigation 
including  data  collection  and  patient 
notification  and  procurement  of 
informed  consent  as  required.  (15  Points) 

5.  How  the  project  will  be 
administered,  including  the  size, 
qualifications,  duties  and 
responsibilities,  and  time  allocation  of 
the  proposed  staff;  the  availability  of  the 
facilities  to  be  used  during  the 
investigation;  and  a  schedule  for 
accomplishing  the  activities  of  the 
investigation,  including  time  frames.  (15 
Points) 

6.  The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of  the 
funds. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  Executive  Order  12372  sets 
up  a  system  for  state  and  local  review  of 
proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOCs)  as  early 
as  possible  to  alert  them  to  the 
prospective  apphcations  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  appUcant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  hst  of  SPOCs  is 
included  in  the  application  kit. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.118. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
completed  application  Form  PHS-5161-1 
must  be  submitted  to  Candice  Nowicki- 
Lehnherr,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road.  NE..  room  300,  Mailstop  E- 
14,  Atlanta,  Georgia  30305.  on  or  before 
August  30, 1991. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 


(Apphcants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  accepted  as  proof  of  timely 
maihng. 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  either 
la.  or  lb.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant. 

Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Nealean  Austin, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Mailstop  E-14, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE.,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6512  or  FTS  236- 
6512. 

Programmatic  technical  assistance 
may  be  obtained  from  Mary  E. 
Chamberland,  M.D.,  M.P.H.  or  Ruthanne 
Marcus,  M.P.H.  AIDS  Activity.  Hospital 
Infections  Program.  Mailstop  A-07. 
Center  for  Infectious  Diseases.  Centers 
for  Disease  Control.  Atlanta,  GA  30333, 
telephone  (404)  639-1547  or  FTS  236- 
1547. 

Please  refer  to  Announcement 
Number  178  when  requesting 
information  and  submitting  any 
application  on  the  Request  for 
Assistance. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  17-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325  (Telephone 
202-783-3238). 

Dated:  August  6, 1991. 
Robert  L.  Fo«ter, 

Acting  Director,  Office  of  Program  Support, 

Centers  for  Disease  Control. 

[PR  Doc.  91-19159  Filed  8-12-91;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Title  h— HIV  Emergency  Relief  Grant 
Program 

AQENCY:  Health  Resources  and  Services 
Administration,  PHS,  HHS. 


action:  Notice  of  grants  made  to 
eligible  metropolitan  areas.. 


summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  fiscal  year  1991  funds 
have  been  awarded  to  16  eligible 
metropolitan  areas  (EMs)  that  have  been 
the  most  severely  affected  by  the  HIV 
epidemic.  Although  these  funds  have 
already  been  awarded  to  the  EMAs, 
HRSA  is  publishing  this  notice  to  inform 
the  general  public  of  the  existence  of  the 
funds.  In  addition,  HRSA  determined 
that  it  would  be  useful  for  the  general 
public  to  be  aware  of  the  structure  of  the 
HIV  Emergency  Relief  Grant  Program 
and  he  statutory  requirements  governing 
the  use  of  the  funds. 

The  purposes'of  these  funds  are  to 
dehver  or  enhance  HIV-related  (1) 
outpatient  and  ambulatory  health  and 
support  services  including  case 
management  and  comprehensive 
treatment  services,  for  individuals  and 
families  with  HIV  disease;  and  (2) 
inpatient  case  management  services  that 
prevent  unnecessary  hospitalization  or 
that  expedite  discharge,  as  medically 
appropriate,  from  inpatient  facilities. 
The  HIV  Emergency  Relief  Grant 
Program  was  authorized  by  title  I  of  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act  of 
1990,  Public  Law  101-381,  which 
amended  title  XXVI  of  the  Public  Health 
Service  Act.  Funds  were  appropriated 
under  public  Law  101-517. 

SUPPt^MENTARY  INFORMATION: 

Availability  of  Funds 

A  total  of  $86,083,000  was  made 
available  for  the  Title  I  HIV  Emergency 
Relief  Grant  Program.  Of  the  amount 
available,  50  percent  was  allocated  to 
other  16  EMAs  according  to  a  formula 
based  on  the  number  and  incidence  of 
AIDS  cases  reported  to  the  Centers  for 
Disease  Control  (CDC)  as  of  June  30, 
1990.  The  other  50  percent  was  awarded 
competitively  to  the  EMAs  as 
supplemental  grants.  Below  is  a 
distribution  of  grants  made  to  the  16 
EMAs. 


EMA 


EMA 

Total  awards 

Atlanta.  GA 

Bo«on.  MA 

Chicago.  II _    _    ..... 

DallBt  TX                         

2.123.775 
2,236.267 
3.229.799 
1.379.434 

District  of  Cohjmbia 

Ft  Laudwdala,  R. 

Hoostoo.  TX 

Hudson.  Co..  NJ -     — 

Los  Angelas,  CA. 

MiaiTii.FL _ -. 

NmrarlcNJ 

3.392.784 
1.807,299 
3,710,210 
1.562.728 
7.848.314 
3.044,301 
4,111.603 

NawYofKNY 

PtMadelphia.  PA 

San  Diego.  CA „.. 

San  Francisco,  CA.c 
San  Juan.  PR , 


Total  aiwards 


33.457.519 
2.323.850 
1,460,205 

12.713.631 
1,681,061 


Eligible  Grantees 

Metropolitan  areas  which  were 
eligible  for  grant  awards  under  title  I 
were  those  areas  for  which,  as  of  June 
30, 1990,  there  had  been  reported  to  and 
confirmed  by  the  CDC  a  cumulative 
total  of  more  than  2,000  cases  of  AIDS; 
or,  for  which  the  per  capita  incidence  of 
cumulative  cases  of  AIDS  was  not  less 
than  0.0025,  as  computed  on  the  basis  of 
the  most  recently  available  data  for  the 
population  in  the  area. 

Grants  were  awarded  to  the  chief 
elected  official  (CEO)  of  the  city  or 
urban  county  that  administers  the  public 
health  agency  providing  outpatient  and 
ambulatory  services  to  the  greatest 
number  of  individuals  with  AIDS. 

To  be  eligible  for  assistance  under 
title  I,  the  CEO  was  required  to  establish 
or  designate  an  HTV  health  services 
planning  council  to:  (1)  Establish 
priorities  for  the  allocation  of  funds 
within  the  eligible  area;  (2)  develop  a 
comprehensive  plan  for  the  organization 
and  delivery  of  health  services 
described  in  the  statute  that  is 
compatible  with  any  State  or  local  plan 
regarding  the  provision  of  health 
services  to  individuals  with  HIV 
disease;  and  (3)  assess  the  efficiency  of 
the  administrative  mechanism  in  rapidly 
allocating  funds  to  the  areas  of  greatest 
need  within  the  eligible  area.  The 
planning  council  must  include 
representatives  of:  Health  care 
providers;  community-based  and  AIDS 
service  organizations;  social  service 
providers;  mental  health  care  providers; 
local  public  health  agencies;  hospital 
planning  agencies  or  health  care 
planning  agencies;  affected 
communities,  including  individuals  with 
I-nV  disease;  non-elected  community 
leaders;  State  government;  grantees 
receiving  categorical  grants  for  early 
intervention  services  under  title  ID  of 
the  CARE  Act;  and  the  lead  agency  of 
any  HRSA  adult  and  pediatric  HIV- 
related  care  demonstration  project 
operating  in  the  area  to  be  served.  The 
allocation  of  funds  and  services  within 
the  EMA  must  be  made  in  accordance 
with  the  priorities  established  by  the 
planning  council. 

To  be  eligible  to  receive  a  grant  under 
title  I.  the  EMAs  were  required  to  submit 
an  application  containing  such 
information  as  the  Secretary  required. 
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including  assurances  adequate  to 
ensure: 

•  That  funds  received  would  be 
utilized  to  supplement  not  supplant 
State  funds  provided  for  IflV-related 
services; 

•  That  the  political  subdivisions 
within  the  EMA  would  maintain  HTV- 
related  expenditures  at  a  level  equal  to 
that  expended  for  the  l-year  period 
preceding  the  first  fiscal  year  for  which 
the  grant  was  received.  I^ooids  received 
under  title  I  may  not  be  used  in 
maintaining  the  required  level  of 
expenditures; 

•  That  the  EMA  has  an  HTV  health 
services  plarming  council  and  has 
entered  into  tntergovemmental 
agreements  with  the  pohtical 
subdivisions  and  has  developed  or  will 
develop  a  comprehensive  plan  for  the 
organization  and  delivery  of  health 
services,  in  accordance  with  the 
legislation; 

•  That  entities  within  the  EMA  that 
received  title  I  funds  will  participate  in 
an  established  HIV  community-based 
continuum  of  care  if  such  continuum 
exists  within  the  EMA; 

•  The  title  I  funds  will  not  be  utilized 
to  make  payments  for  any  item  or 
service  to  the  extent  that  payment  has 
been  made,  or  can  reasonably  be 
expected  to  be  made,  with  respect  to 
that  item  or  service  (1)  under  ai^  State 
compensation  program,  under  an 
insurance  policy,  or  under  any  Federal 
or  State  health  benefits  program,  or  |2] 
by  an  entity  that  provides  health 
services  on  a  prepaid  basis;  and 

•  To  the  maximum  extent  practicable, 
diat  HIV  health  care  and  support 
services  provided  with  tide  I  assistance 
will  be  provided  without  regard  to  the 
ability  of  the  individual  to  pay  for  such 
services,  and  without  regard  to  the 
ciurent  or  past  health  condition  of  the 
individual  Such  services  will  be 
provided  in  a  setting  that  is  accessible 
to  low-income  individuals  with  HIV 
disease,  and  a  program  of  outreach  will 
be  provided  to  inform  such  individuals 
of  such  services. 

General  Use  of  Grant  Funds 

EMAs  must  use  tfie  title  I  HTV 
Emergency  Relief  grants  to  provide 
financial  assistance  to  public  or  non- 
profit entities,  for  die  purpose  of 
delivering  or  enhancing — 

•  HTV-related  outpatient  and 
ambulatory  health  and  support  services, 
including  case  management  and 
comprehensive  treatment  services,  for 
individuals  and  families  with  HIV 
disease:  and 

•  HIV-related  inpatient  case 
management  services  that  prevent 
unnecessary  hospitalization  or  that 


expedite  discharge,  as  medically 
appropriate,  form  inpatient  facilities. 

Services  supported  by  the  title  I  grant 
funds  must  be  accessible  to  low-income 
individuals  and  families,  including 
women  and  children  with  HTV  infection, 
minorities,  the  homeless,  and  persons 
affected  by  chemical  dependency. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Individuals  interested  in  the  Tide  I  HIV 
Emergency  Relief  Grant  Program  should 
contact  the  Office  of  the  CEO  in  their 
locality,  and  may  obtain  information  on 
their  CEO  contact  by  calling  Ms.  June 
Homer.  Acting  Director,  Division  of  HIV 
Services,  at  (301)  443-6745. 

Executive  Order  12372 

Grants  awarded  for  the  Title  I  HIV 
Emergency  Relief  Grant  Program  are 
subject  to  the  provisions  of  Executive 
Order  12372,  as  implemented  imder  45 
CFR  part  100,  which  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  within  their 
States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  made  available  by  HRSA  to 
the  EMAs  contained  a  listing  of  States 
which  have  chosen  to  set  up  such  a 
review  system  and  provided  a  point  of 
contact  tn  the  States  for  die  review. 

The  catalog  of  Federal  Domestic 
Assistance  Numbers  are:  FormiJa  Grants — 
93.915:  Snppfementai  Grants— 93.914. 

Dated:  August  7. 1991. 
RoDsrt  G.  HaiiiMjU) 
Administrator. 
{FR  Doc.  91-19238  Filed  8-12-91;  8:45  am] 
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Title  II— HIV  Care  Grant  Program 

AOENCY:  Health  Resources  and  Services 
Administi-ation.  PHS  HHS. 
ACTION:  Notice  of  grants  made  to  States 
and  Territories. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  fiscal  year  1991  funds 
have  been  awarded  to  States  and 
Territories  (hereinafter  States)  for  the 
HIV  Care  Grant  Program.  Although 
these  funds  have  already  been  awarded 
to  the  States,  HRSA  is  publishing  this 
notice  to  inform  the  general  pubhc  of  the 
existence  of  the  funds.  In  addition. 
HRSA  determined  that  it  would  be 
useful  for  the  genera!  public  to  be  aware 
of  the  structure  of  the  HIV  Care  Grant 
Program  and  the  statutory  requirements 
governing  the  use  of  the  funds. 

Funds  will  be  used  by  the  States  to 
improve  the  quality,  availability  and 
organization  of  health  care  and  support 
services  for  individuals  and  families 
with  HTV  infection.  The  HIV  Care  Grant 


Program  was  authorized  by  title  11  of  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  Act  of  1990, 
Public  Law  101-381,  which  amended 
title  XXVI  of  the  Public  Health  Service 
Act.  Funds  were  appropriated  tmder 
Public  Law  101-517. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Funds 

A  total  of  $77,474,015  was  made 
available  for  the  Title  II  HIV  Care  Grant 
Program.  These  funds  have  been  allotted 
to  the  States  according  to  a  formula 
based  on  the  number  of  AIDS  cases 
reported  to  the  Centers  for  Disease 
Control  for  the  24  months  ending 
September  30, 1990,  and  a  per  capita 
income  factor.  Below  is  the  distribution 
of  funds  by  State. 


Alabama.... 

Alaska* 

Arizona*.... 
Arkanaas*. 
California*.. 

Cotorado 

Oonnacticot* 

DC* 

Oelawara*-. 

Florida* -. 

Georgia* 


Waho*.. 
IHinots* .. 
Indiana* 

Iowa 

Kansas* 

Kentucky* _ 

Louisiana* ~ 

Maine* 

Maryland* _ 

Massactwaens 

Micnigan 

Minnesota* 
Mississippi* 
Mhaourt*.... 
Montarw..-. 
Net>raaka*. 

Nevada* - 

New  Hampshire* 

New  Jersey* 

New  Meibco 

New  York* 

North  Caroiina*... 

North  Dakota 

Ohio*.. 

Oklahoma* 

Oregon* „ 

Pennsytvania* 

Rhode  Island*..... 
South  Carolina* .. 

South  Dakota 

Tertnesaee* 

Texas 

Utah* 

Vermortt* .... 

Virginia 

W.  Virginia* 

Washington* 

Wisconsin 

Wyoowng* 

Puerto  RkX)* 

Guam 

Virgin  Islarxte*.. 


ToW 

aDotmem 


483.388 

100.000 

653^285 

276,192 

12.953.753 

727,<S8 

783.464 

1.094.384 

I5t,960 

7.397.516 

2,366.100 

329.429 

loaooo 

2.289.116 

621,522 

110.588 

245,985 

299.687 

1.308.109 

118,205 

1.554.569 

1,454,614 

1.046.092 

357.781 

488.542 

1.043,394 

100,000 

100.000 

330,545 

loaooo 

4^15.417 

203,312 

13.802.740 

986.337 

100,000 

1.117,823 
393400 
513.063 

2,241,191 
173.2C0 
688,747 
100.000 
605.992 

5,731,924 
1«9,022 
100,000 
970,120 
127,«e9 

1,025,356 
354,601 

loaooo 

4,716,952 

2.954 

38.397 


The  States  with  an  asteris! 
funding  advances  to  provide 
treatments  for  low-income  ir 
with  HIV  disease. 

These  advances,  totalling : 
million,  were  deducted  from 
total  allotment  and  were  ma 
accordance  with  congressioi 
to  prevent  disruptions  in  dru 
services  in  this  transition  ye 

Qigibility  Criteria 

In  order  to  receive  fundinj 
n.  States  were  required  to  «i 
application  containing  such 
assurances,  and  information 
Secretary  determined  to  be  i 
carry  out  this  program,  indu 

(1)  A  detailed  description 
related  services  provided  in 
to  individuals  and  families  v 
disease  during  the  year  prec 
year  for  which  the  grant  wai 
and  the  nomber  of  individua 
famiUes  receiving  such  servi 

(2)  A  oomprehensive  plan 
organization  and  delivery  of 
care  and  support  services  to 
with  the  title  II  grant,  includ 
description  of  the  purposes  i 
the  State  intends  to  use  such 
and 

(3)  An  assiu-ance  by  the  Si 

•  The  public  health  agenc 
administering  the  grant  for  i 
conduct  public  hearings  coo 
proposed  use  and  distributic 
II  grant  assistance; 

•  The  State  will,  to  the  mi 
extent  practicable,  enstire  tl: 
related  health  care  and  supp 
delivered  with  title  n  assistt 
provided  without  regard  to  t 
the  individual  to  pay  for  sue 
and  without  regard  to  the  cu 
health  condition  of  the  indiv 
ensure  that  such  services  wi 
provided  in  a  setting  that  is 
to  low-income  individuals  w 
disease,  and  provide  outreai 
such  individuals  of  the  servi 
available;  and,  in  the  case  o 
intends  to  use  grant  funds  fc 
continuum  of  health  care  co 
submit  a  plan  to  the  Secrete 
demonslTHtes  that  the  State 
established  a  program  that  { 
such  amounts  will  be  target) 
individuals  who  would  not  c 
able  to  afford  health  care  cc 
income,  assets,  and  medical 
criteria  will  be  established  t 
by  the  State  to  identify  tho8< 
who  qualify  for  assistance;  i 
information  concerning  sucl 
be  made  available  to  the  pu 

•  The  State  will  provide  f 
independent  peer  review  to 
quality  «nd  appropriateness 
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obtain  information  on 
t  by  calling  Ms.  June 
irector.  Division  of  HTV 
443-6745. 
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)  Grant  Program 

^sources  and  Services 

HS,HHS. 

grants  made  to  States 

;alth  Resources  and 
tration  (HRSAJ 
seal  year  1991  funds 
ed  to  States  and 
lafter  States)  for  the 
•rogram.  Although 
already  been  awarded 
>A  is  publishing  this 
tie  general  pubhc  of  the 
inds.  In  addition. 
1  that  it  would  be 
Bral  public  to  be  aware 
■  the  HIV  Care  Grant 
itatutory  requirements 
of  the  funds, 
sed  by  the  States  to 
ty,  availabiUty  and 
ialth  care  and  support 
iduals  and  families 
a.  The  HIV  Care  Grant 


Program  was  authorized  by  title  II  of  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  Act  of  1990, 
Public  Law  101-381.  which  amended 
title  XXVI  of  the  Public  Health  Service 
Act.  Funds  were  appropriated  imder 
Public  Law  101-517. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Funds 

A  total  of  $77,474,015  was  made 
available  for  the  Title  II  HIV  Care  Grant 
Program.  These  funds  have  been  allotted 
to  the  States  according  to  a  formula 
based  on  the  number  of  AIDS  cases 
reported  to  the  Centers  for  Disease 
Control  for  the  24  months  ending 
September  30. 1990,  and  a  per  capita 
income  factor.  Below  is  the  distribution 
of  funds  by  State. 


AMbama.. 

Alaska* 

Arizona* 

ArkanSM* 

Calrtomta* 

Colorado 

Oonrwctocut* 

DC*...- .-„ 

Oetawara* — 
Florida*. 
Georgia* _ 


Idaho*  .„ 
lllirxM* ... 
Indiana*. 

Iowa 

Kansas* _ 

Kentucky* 

Louisiana* ~ 

Maine* 

Maryland* _.. 

MassachuseKs.. 
Michigan  .„ 


Minnesota*. 
Mississippi* 

Missouri* 

Moraana 

Netxaska* .. 

Nevada* _ 

New  Hampshira* . 

New  Jersey* 

New  Mexico 

New  York* 

North  Caroiina*.... 

North  Dakota 

Ohio*.- 

Oklahoma* „. 

Oregon* „ 

Pennsytvania* 

Rhode  Island* 

South  Carolina* ... 

South  Dakota 

Tennessee*.— 

Texas 

Utah* 

VermorW*. 
Virginia. 

W.  Virginia* _. 

Washir)gton* „. 

Wisconsin 

Wyoowng*.- 

Puerto  Rico* 

Guam 

Virgin  Islands* 


ToW 

allotinent 


483.388 
100.000 

276.192 
12,953.753 

727,458 

763.464 
1.094.384 

151.960 
7.397.516 
2.366.100 

329.429 

loaooo 

2.289.116 

621,522 

110.588 

24S.9B5 

299,687 

1,308,109 

118,205 

1,K4.569 

1,454,614 

1.046.092 

357.781 

488,542 

1,043,394 

too.ooo 
loaooo 

330,545 

toaooo 

4,215,417 

203,312 

13,802,740 

986,337 

100,000 

1,117^623 
383.500 
513,063 

2,241,191 
173.2C0 
688,747 
100,000 
605.992 

5,731.924 
199.022 
100,000 
970,120 
127.689 

1,025,356 
354,601 
100.000 

4,716,852 

2.954 

38,397 


The  States  with  an  asterisk  received 
funding  advcmces  to  provide  drug 
treatments  for  low-income  individuals 
with  HIV  disease. 

These  advances,  totalling  $17.5 
million,  were  deducted  from  the  States' 
total  allotment  and  were  made  in 
accordance  with  congressional  authority 
to  prevent  disruptions  in  drug  treatment 
services  in  this  transition  year. 

Qigibility  Criteria 

In  order  to  receive  funding  under  title 
n.  States  were  required  to  submit  an 
application  containing  such  agreements, 
assurances,  and  information  as  the 
Secretary  determined  to  be  necessary  to 
carry  out  this  program,  inciuding: 

(1)  A  detailed  description  of  line  HTV- 
related  services  provided  in  the  States 
to  individuals  and  families  with  HIV 
disease  durir^g  the  year  preceding  the 
year  for  which  the  grant  was  requested, 
and  the  nomber  of  individuals  and 
famiUea  receiving  such  services; 

(2)  A  oomprehensive  plan  for  the 
oi:ganization  and  delivery  of  HIV  health 
care  and  support  services  to  be  funded 
with  the  title  II  grant  including  a 
description  of  the  purposes  for  whidi 
the  State  intends  to  use  such  assistance; 
and 

(3)  An  assiu-ance  by  the  State  that 

•  The  public  health  agency  that  is 
administering  the  grant  for  the  State  will 
conduct  public  hearings  concerning  the 
proposed  use  and  distribution  of  the  title 
n  grant  assistance; 

•  The  State  will,  to  the  maximum 
extent  practicable,  enstore  that  HIV- 
related  health  care  and  support  services 
delivered  with  title  11  assistance  will  be 
provided  without  regard  to  the  ability  of 
the  individual  to  pay  for  such  services 
and  without  regard  to  the  ciurent  or  past 
health  condition  of  the  individual; 
ensure  that  such  services  will  be 
provided  in  a  setting  tiiat  is  accessible 
to  low-income  individuals  with  HIV 
disease,  and  provide  outreach  to  inform 
such  individuals  of  the  services 
available;  and,  in  the  case  of  a  State  that 
intends  to  use  grant  funds  for  the 
continuum  of  health  care  coverage, 
submit  a  plan  to  the  Secretary  that 
demonstrates  that  the  State  has 
established  a  program  that  assures  that 
such  amounts  will  be  targeted  to 
individuals  who  would  not  otherwise  be 
able  to  afford  health  care  coverage,  that 
income,  assets,  and  medical  expense 
criteria  will  be  established  and  applied 
by  the  State  to  identify  those  individuals 
who  qualify  for  assistance;  emd  that 
information  concerning  such  criteria  will 
be  made  available  to  the  public. 

•  The  State  will  provide  for  periodic 
independent  peer  review  to  assess  the 
quality  ^d  appropriateness  of  health 


and  support  services  provided  by 
entities  that  receive  title  II  funds  from 
the  State; 

•  the  State  will  permit  and  cooperate 
with  any  Federal  investigations 
undertaken  reganling  programs 
conducted  tmder  title  11; 

•  the  State  will  maintain  HlV-related 
activities  at  a  level  that  is  equal  to  not 
less  than  the  level  of  such  expenditures 
by  the  State  for  the  1-year  period 
preceding  the  Bscal  year  for  which  the 
State  applied  to  receive  a  grant  imder 
title  II;  and 

•  the  State  will  ensure  that  grant 
funds  are  not  utilized  to  make  payments 
for  any  items  or  service  to  the  extent 
that  payment  has  been  made,  or  can 
reasonably  be  expected  to  be  made, 
with  respect  to  that  item  or  service  (1) 
under  any  State  compensation  program, 
under  an  insurance  policy,  or  under  any 
Federal  or  State  health  benefits 
program,  or  12]  by  an  entity  that 
provides  healdi  services  on  a  prepaid 
basis. 

General  Use  of  Grant  Funds 

States  may  use  tfie  HIV  Care  Grant 

dollars  to: 

•  Establish  and  operate  HTV  care 
consortia  within  areas  most  affected  by 
HTV,  The  statute  defines  a  consortium 
as  an  association  of  one  or  more  public, 
and  one  or  more  nonprofit  private, 
health  care  and  support  service 
providers  and  community-based 
organizations  operating  within  areas 
determined  by  the  State  to  be  most 
affected  by  HIV  disease.  Priority 
funding  must  be  given  to  consortia  that 
are  receiving  assistance  from  HRSA  for 
adult  and  pediatric  HTV-related  care 
demonstration  projects,  and  dien  to  any 
other  existing  HIV  care  consortia. 

•  Provide  home-  and  community- 
based  care  services  for  individuals  with 
HTV  disease.  Funding  priorities  must  be 
given  to  entities  that  provide  assurances 
to  the  State  that  they  will  participate  in 
HIV  care  consortia  if  such  consortia 
exist  within  the  State,  and  will  utilize 
the  funds  for  the  provision  of  home-  and 
community-based  services  to  low- 
income  individuals  with  HIV  disease. 

•  Provide  assistance  to  assure  the 
continuity  of  health  insurance  coverage 
for  low-income  (as  defined  by  the  State) 
individuals  with  HTV  disease.  The  Slate 
must  establish  a  program  that  assures 
that  (1)  funds  will  be  targeted  to 
individuals  mrho  would  not  otherwise  be 
able  to  afford  health  insurance 
coverage,  and  (2)  income,  asset  and 
medical  expense  criteria  will  be 
established  and  apphed  by  the  State  to 
identify  those  individuals  who  qualify 
for  assistance,  and  information 


concerning  such  criteria  shall  be  made 
available  to  the  public. 

•  Pro\ide8  treatment  that  have  been 
determined  to  prolong  life  or  prevent 
serious  deterioration  of  health  for  k>w- 
income  individuals  with  HTV  disease. 

A  State  must  use  at  least  15  percent  of 
its  grant  fimds  to  provide  health  and 
support  services  to  infants,  children, 
women  and  families  with  HIV  disease. 

At  least  75  percent  of  the  FY  1991  title 
n  grant  awarded  to  a  State  must  be 
obligated  to  specific  programs  and 
projects  and  made  available  for 
expenditure  not  later  than  ISO  days  after 
the  receipt  of  the  grant  by  the  State, 

FOR  FURTHER  INFORMATION  CONTACT 

Individuals  interested  in  the  HIV  Care 
Grant  Program  should  contact  the 
appropriate  office  in  their  State,  and 
may  obtain  infor^iation  on  their  State 
contact  by  calling  Ms.  ]tme  Homer, 
Acting  Director,  Division  of  HTV 
Services,  at  (301)  443-6745. 

Executive  Onfar  12S72 

It  has  been  deteimined  that  the  Htle  II 
HTV  Care  Grant  Proigram  is  not  subject 
to  the  provisions  of  Executive  Order 
12372  concerning  inter-govenimental 
review  of  Federal  programs. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.917. 

Dated:  August  7, 1901. 
Robert  G.  Harmon. 
Admuustralor. 

[FR  Doc.  91-19239  Filed  8-12-91;  8:45  aai] 
MUM  coot  «1M-1»« 


Advisory  Council;  Meeting 

In  aocordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  az-'ies),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  die  month  of 
September  1991: 

Name:  National  Advisory  Council  on 
Migrant  Health. 

Date  and  Time:  September  6-9, 1991—2 
p.m. 

Place:  Hyatt  Regency  Denver,  1750  Welton 
Street,  Denver,  Colorado. 

The  meeting  it  open  to  the  public. 

Purpose 

The  Council  is  charged  with  advising, 
consulting  with,  and  making 
recommendations  to  the  Secretary  and 
the  Administrator.  Health  Resouix^es 
and  Services  Administration,  concerning 
the  organization,  operation,  selection, 
and  fimding  of  Migrant  Health  Centers 
and  other  entities  under  grants  and 
contracts  under  section  329  of  the  Public 
Health  Service  Act 
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Agenda 

The  agenda  will  cover  an  overview  of 
Council  1990  recommendations. 
September  7,  the  Council  will  visit 
Sunrise  Community  Health  Center  in 
Greeley  and  Plan  de  Salud  Del  Valle, 
Inc.  in  Ft.  Lupton.  A  public  hearing  is 
scheduled  from  1:30  p.m.  to  6  p.m.  at  La 
Familia  Restaurant  in  Ft.  Lupton.  The 
Council  will  solicit  oral  and  written 
comments  from  farmworkers,  clinic 
staff,  invited  guests  and  the  public, 
specific  to  migrant/seasonal  farmworker 
and  migrant  health  program  issues.  The 
Council  will  resume  meeting  at  the 
Hyatt  Regency  Denver  on  September  8, 
and  will  request  from  invited  guests 
solutions  specific  to  migrant/seasonal 
farmworker  and  migrant  health  program 
issues.  The  Council  will  also  be 
formulating  new  1991  recommendation 
that  will  be  presented  to  the  Secretary 
of  the  Department  of  Health  and  Human 
Services. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Mr.  Jack  Egan,  Acting  Executive 
Secretary,  National  Advisory  Council  on 
Migrant  Health,  room  7A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  telephone  (301)  443- 
1153. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  August  8, 1991. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

[FR  Doc.  91-19241  Filed  8-12-91:  8:45  am) 

WLUNQ  CODE  4160-1S-M 


National  Vaccine  injury  Compensation 
Program;  Ust  of  Petitions  Received 

agency:  Public  Health  Service,  HHS. 
action:  Notice. 

summary:  The  Public  Health  Service 
(PHS)  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
("the  Program"),  as  required  by  section 
2112(b)(2)  of  the  PHS  Act.  as  amended. 
While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
United  States  Claims  Court  is  charged 
by  statute  with  responsibility  for 
considering  and  acting  upon  the 
petitions. 

FOR  FURTHER  INFORMATION  CONTACT. 
For  information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Claims  Court.  717  Madison  Place 


NW..  Washington,  DC  20005.  (202)  633- 
7257.  For  information  on  the  Public 
Health  Service's  role  in  the  Program, 
contact  the  Administrator,  Vaccine 
Injury  Compensation  Program,  6001 
Montrose  Road,  room  702,  Rockville,  MD 
20852,  (301)  443-6593. 

SUPPLEMENTARY  INFORMATION:  The 

Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act,  42  U.S.C.  300aa-10 
et  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Claims  Court  and  to  serve  a 
copy  of  the  petition  on  the  Secretary  of 
Health  and  Human  Services,  who  is 
named  as  the  respondent  in  each 
proceeding.  The  Secretary  has  delegated 
his  responsibiUty  under  the  Program  to 
PHS.  The  Claims  Court  is  directed  by 
statute  to  appoint  special  masters  who 
take  evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect  to 
injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  section  2114  of  the 
PHS  Act.  This  "^able  lists  for  each 
covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the  condition 
was  caused  by  one  of  the  listed 
vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal  Register 
a  notice  of  each  petition  filed.  Set  forth 
below  is  a  partial  list  of  petitions 
received  by  PHS  on  September  28, 1990. 
Section  2112(b)(2)  also  provides  that  the 
special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated  to 
the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either. 


(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  (see  section  2114 
of  the  PHS  Act)  but  which  was  caused 
by"  one  of  the  vaccines  referred  to  in 
the  table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vaccine  Injury  Table  the  first  symptom 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 
the  Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Claims  Court 
at  the  address  listed  above  (under  the 
heading  "For  Further  Information 
Contact"),  with  a  copy  to  PHS 
addressed  to  Director,  Bureau  of  Health 
Professions,  5600  Fishers  Lane,  room  8- 
05.  Rockville,  Maryland  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Phyllis  Yates  on  behalf  Eddie  Yates, 
Memphis,  Tennessee,  Claims  Court 
Number  90-1618  V. 

2.  Louise  Brewster,  Huntington,  New 
York,  Claims  Court  Number  90-1619  V.  . 

3.  Richard  Bryd,  Houston,  Texas, 
Claims  Court  Number  90-1620  V. 

4.  Don  and  Sharon  Schumacher  on 
behalf  of  Donald  Schumacher  Jr., 
Leominster,  Massachusetts,  Claims 
Court  Number  90-1621  V. 

5.  Michael  Allen  on  behalf  of  Aima 
Allen,  Landover,  Maryland,  Claims 
Court  Number  90-1622  V. 

6.  Michon  Trail,  St.  Paul,  Minnesota. 
Claims  Court  Number  90-1623  V. 

7.  Helen  Tucker,  Raleigh,  North 
Carolina.  Claims  Court  Number  90-1624 
V. 

8.  Myrtle  Emery  on  behalf  of  Mark 
Emery,  Oklahoma  City,  Oklahoma, 
Claims  Court  Number  90-1625  V. 


9.  Pravin  Mehta  on  behalf  c 
Mehta,  Bridgeport  Connectic 
Court  Number  90-1626  V. 

10.  Bruce  and  Mary  Caro  oi 
Adam  Caro,  Binghamton,  Nei 
Claims  Court  Number  90-162' 

11.  Darlene  Fields  on  behal 
Brittany  Fields,  Pittsburgh, 
Pennsylvania,  Claims  Court  f 
1628  V. 

12.  Melissa  Doe  on  behalf  ( 
Doe,  Watertown,  Massachusi 
Court  Number  90-1629  V. 

13.  Rita  Lord  on  behalf  of  C 
Lord,  Cleveland,  New  York,  C 
Court  Number  90-1630  V. 

14.  Charles  Melvin  on  beha 
Mathew  Melvin,  Watertown, 
Claims  Court  Number  90-163 

15.  Danny  Graham,  Anders 
Indiana,  Claims  Court  Numb( 
V. 

16.  Humberto  Mojica  on  be 
Jennica  Mojica,  La  Grange,  II 
Claims  Court  Number  90-163 

17.  John  and  Maureen  Mon 
behalf  of  Kathleen  Morrissey 
Illinois,  Claims  Court  Numbe 
V. 

18.  Ronald  Tressler  on  beh 
Tressler,  Gretna,  Louisiana,  ( 
Court  Number  90-1635  V. 

19.  Patrick  Wucherpfennig 
of  Jennifer  Wucherpfennig,  P! 
Ranch,  California.  Claims  Co 
90-1636  V. 

20.  Ruth  Cosette  Abbott  on 
David  Bradley  White,  Tucsoi 
Claims  Court  Number  90-163 

21.  Silvester  Gray  on  behal 
Gray,  Colorado  Springs,  Cole 
Claims  Court  Number  90-163 

22.  Margaret  Scheuer  on  be 
William  Morton.  Fairbanks,  i 
Claims  Court  Number  90-163 

23.  Victoria  Davis  on  beha: 
Matthew  Davis,  Phoenix,  Ari 
Claims  Court  Number  90-164 

24.  Stephani  Vitale,  Tucsor 
Claims  Court  Number  90-164 

25.  Vema  Lewis  on  behalf 
Lewis,  Mesa,  Arizona,  Claim 
Number  90-1642  V. 

26.  Curtis  and  Julia  Satchel 
of  Gretchen  Satchell,  Easton, 
Claims  Court  Number  90-164 

27.  Barry  Depew  on  behalf 
Depew,  Kingsport.  Tennessei 
Court  Number  90-1644  V. 

28.  Leland  Ruegsegger  on  1 
Jeremy  Ruegsegger,  Boulder, 
Claims  Court  Number  90-164 

29.  Nicki  West  on  behalf  o 
McKenzie,  Terrell,  Texas,  CI 
Number  90-1646  V. 

30.  Charlene  Stephens  on  I 
Carla  Stephens,  Ansonia,  Co 
Claims  Court  Number  90-164 
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(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  (see  section  2114 
of  the  PHS  Act)  but  which  was  caused 
by"  one  of  the  vaccines  referred  to  in 
the  table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vaccine  Injury  Table  the  first  symptom 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 
the  Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Claims  Court 
at  the  address  Usted  above  (under  the 
heading  "For  Further  Information 
Contact"),  with  a  copy  to  PHS 
addressed  to  Director,  Bureau  of  Health 
Professions,  5600  Fishers  Lane,  room  8- 
05,  Rockville,  Maryland  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Phyllis  Yates  on  behalf  Eddie  Yates, 
Memphis,  Tennessee,  Claims  Court 
Number  90-1618  V. 

2.  Louise  Brewster,  Huntington,  New 
York,  Claims  Court  Number  90-1619  V.  . 

3.  Richard  Bryd,  Houston,  Texas, 
Claims  Court  Number  90-1620  V. 

4.  Don  and  Sharon  Schimiacher  on 
behalf  of  Donald  Schiunacher  Jr., 
Leominster,  Massachusetts,  Claims 
Court  Number  90-1621  V. 

5.  Michael  Allen  on  behalf  of  Aima 
Allen,  Landover,  Maryland,  Claims 
Court  Number  90-1622  V. 

6.  Michon  Trail,  St.  Paul,  Minnesota, 
Claims  Court  Number  90-1623  V. 

7.  Helen  Tucker,  Raleigh,  North 
Carolina.  Claims  Court  Number  90-1624 
V. 

8.  Myrtle  Emery  on  behalf  of  Mark 
Emery,  Oklahoma  City,  Oklahoma, 
Claims  Coiu-t  Number  90-1625  V. 


9.  Pravin  Mehta  on  behalf  of  Marc 
Mehta,  Bridgeport  Connecticut,  Claims 
Court  Number  90-1626  V. 

10.  Bruce  and  Mary  Caro  on  behalf  of 
Adam  Care,  Binghamton,  New  York, 
Claims  Court  Number  90-1627  V. 

11.  Darlene  Fields  on  behalf  of 
Brittany  Fields,  Pittsburgh, 
Pennsylvania,  Claims  Court  Number  90- 
1628  V. 

12.  Melissa  Doe  on  behalf  of  Katie 
Doe,  Watertown,  Massachusetts,  Claims 
Court  Number  90-1629  V. 

13.  Rita  Lord  on  behalf  of  Charles 
Lord,  Cleveland,  New  York,  Claims 
Court  Number  90-1630  V. 

14.  Charles  Melvin  on  behalf  of 
Mathew  Melvin,  Watertown,  New  York, 
Claims  Court  Number  90-1631  V. 

15.  Danny  Graham,  Anderson, 
Indiana,  Claims  Court  Number  90-1632 
V. 

16.  Humberto  Mojica  on  behalf  of 
Jennica  Mojica,  La  Grange,  Illinois, 
Claims  Court  Number  90-1633  V. 

17.  )ohn  and  Maureen  Morrissey  on 
behalf  of  Kathleen  Morrissey,  Evanston, 
Illinois,  Claims  Court  Number  90-1634 
V. 

18.  Ronald  Tressler  on  behalf  of  Troy 
Tressler,  Gretna,  Louisiana,  Claims 
Court  Number  90-1635  V. 

19.  Patrick  Wucherpfennig  on  behalf 
of  Jennifer  Wucherpfennig,  Phillips 
Ranch,  California,  Claims  Court  fjumber 
90-1636  V. 

20.  Ruth  Cosette  Abbott  on  behalf  of 
David  Bradley  White,  Tucson,  Arizona, 
Claims  Court  Number  90-1637  V. 

21.  Silvester  Gray  on  behalf  of  Akeem 
Cray,  Colorado  Springs,  Colorado, 
Claims  Court  Number  90-1638  V. 

22.  Margaret  Scheuer  on  behalf  of 
William  Morton,  Fairbanks,  Alaska, 
Claims  Court  Number  90-1639  V. 

23.  Victoria  Davis  on  behalf  of 
Matthew  Davis,  Phoenix,  Arizona, 
Claims  Court  Number  90-1640  V. 

24.  Stephani  Vitale,  Tucson,  Arizona, 
Claims  Court  Number  90-1641  V. 

25.  Vema  Lewis  on  behalf  of  Lynelle 
Lewis,  Mesa,  Arizona,  Claims  Court 
Number  90-1642  V. 

26.  Curtis  and  Julia  Satchell  on  behalf 
of  Gretchen  Satchell,  Easton,  Maryland, 
Claims  Court  Number  90-1643  V. 

27.  Barry  Depew  on  behalf  of  Joshua 
Depew,  Kingsport  Tennessee,  Claims 
Court  Number  90-1644  V. 

28.  Leland  Ruegsegger  on  behalf  of 
Jeremy  Ruegsegger,  Boulder,  Colorado, 
Claims  Court  Number  90-1645  V. 

29.  Nicki  West  on  behalf  of  James 
McKenzie,  Terrell,  Texas,  Claims  Court 
Number  90-1646  V. 

30.  Charlene  Stephens  on  behalf  of 
Carla  Stephens,  Ansonia,  Connecticut, 
Claims  Court  Number  90-1647  V. 


31.  Nancy  Screen  on  behalf  of  Brian 
Screen,  Frostburg,  Maryland,  Claims 
Court  Number  90-1648  V. 

32.  Pamela  Craven  on  behalf  of  Brian 
Stuart,  Omaha,  Nebraska,  Claims  Court 
Number  90-1649  V. 

33.  Reginald  Jarrett  on  behalf  of  Aza 
Jarrett,  Chicago,  Illinois,  Claims  Court 
Number  90-1650  V. 

34.  Mary  Thompson  on  behalf  of  Amy 
Dunning,  Borger,  Texas,  Claims  Court 
Number  90-1651  V. 

35.  Robert  Carbajal,  Odessa,  Texas, 
Claims  Court  Number  90-1652  V. 

36.  William  and  Helene  Dykstra  on 
behalf  of  Sara  Dykstra,  Wilbnar, 
Minnesota,  Claims  Court  Number  90- 

1653  V. 

37.  Lorelei  Schelhaas  on  behalf  of 
Michele  Schelhaas,  Pipestone, 
Minnesota,  Claims  Court  Number  90- 

1654  V. 

38.  Daniel  Lara  on  behalf  of  Julia  Lara, 
Litchfield,  Minnesota.  Claims  Court 
Number  90-1655  V. 

39.  Juanita  Gandia  on  behalf  of  Bennie 
Gandia,  Staten  Island,  New  York, 
Claims  Court  Number  90-1656  V. 

40.  Madelyn  Grandjean  on  behalf  of 
James  Grandjean,  Reno,  Nevada,  Claims 
Court  Number  90-1657  V. 

41.  William  Pigott  on  behalf  of  Kaitlin 
Pigott,  Pittsfield,  Massachusetts,  Claims 
Court  Number  90-1658  V. 

42.  John  and  Apatricia  Bellacera  on 
behalf  of  Brenen  Bellacera,  Auburn, 
California,  Claims  Court  Number  90- 
1659  V. 

43.  Jerome  Abbadessa  on  behalf  of 
Anne  Abbadessa,  Brooklyn,  New  York, 
Claims  Court  Number  90-1660  V. 

44.  Roger  and  Patricia  LaFreniere  on 
behalf  of  Shelley  LaFreniere,  Hinesburg, 
Vermont,  Claims  Court  Number  90-1661 
V. 

45.  Brent  Clarke  on  behalf  of  Steven 
Clarke,  Great  Bend,  Kansas,  Claims 
Court  Number  90-1662  V. 

46.  Susan  Capretti  on  behalf  of  Justin 
Capretti,  Greenbelt,  Maryland,  Claims 
Court  Number  90-1663  V. 

47.  Robin  Rink  on  behalf  of  Roxaim 
Capps,  Bellfiower,  California,  Claims 
Court  Number  90-1664  V. 

48.  Judy  Kane,  Chicago,  Illinois, 
Claims  Court  Number  90-1665  V. 

49.  Stephen  Koules  on  behalf  of  Peter 
Koules,  Lajolla,  California,  Claims  Court 
Number  90-1666  V. 

50.  Dan  Marsh  on  behalf  of  Gabriel 
Marsh,  Snohomish,  Washington,  Claims 
Court  Number  90-16677  V. 

51.  Anna  Klinedinst,  York, 
Pennsylvania,  Claims  Court  Number  90- 

1669  V. 

52.  Dawna  Sinisi,  Altoona, 
Pennsylvania,  Claims  Court  Number  90- 

1670  V. 


53.  Timothy  Chestnut  on  behalf  of 
Jason  Chestnut,  Charleston,  South 
Carolina,  Claims  Court  Niunber  90-1671 
V. 

54.  Ileana  Gonzalez  on  behalf  of 
Kathryn  Gonzalez,  San  Jose,  California, 
Claims  Court  Number  90-1072  V. 

55.  Troy  Cox  on  behalf  of  Rory  Cox, 
Denver,  Colorado,  Claims  Court  Number 
90-1673  V. 

56.  Helen  and  Gregory  Sykes  on 
behalf  of  Adalee  Sykes,  Warwick, 
Rhode  Island,  Claims  Court  Niunber  90- 
1674  V. 

57.  Leona  Piper  on  behalf  of  Patricia 
Piper,  Kalamath  Falls,  Oregon,  Claims 
Court  Number  90-1675  V. 

58.  Thomas  Matkovich,  on  behalf  of 
Tammi  Matkovich,  Davenport,  Iowa, 
Claims  Court  Number  90-1676  V. 

59.  David  Geopfert  on  behalf  of  Erica 
Goepfert,  Vernal,  Utah,  Claims  Court 
Number  90-1677  V. 

60.  Katharine  Geitner  on  behalf  of 
Erick  Geitner,  Bridgewater,  New  Jersey, 
Claims  Court  Number  90-1678  V. 

61.  Teresa  Luttrell  on  behalf  of 
Brandon  Luttrell,  Indianapolis,  Indiana, 
Claims  Court  Number  90-1679  V. 

62.  Laura  Graf,  Fort  Campbell, 
Kentucky,  Claims  Court  Number  90-1680 
V. 

63.  Lawrence  Capra  on  behalf  of 
Anthony  Capra,  Belle  Fourche,  South 
Dakota,  Claims  Court  Number  90-1681 
V. 

64.  Reginia  Fields  on  behalf  of  John 
Fields,  Kansas  City,  Kansas,  Claims 
Court  Number  90-1682  V. 

65.  Jean  and  Deborah  Ormechea  on 
behalf  of  John  M.  Ormechea,  Clarkston. 
Michigan,  Claims  Court  Number  90-1983 
V. 

66.  James  Grant  on  behalf  of  Alex 
Grant,  White  Bear  Lake,  Minnesota, 
Claims  Court  Number  90-1684  V. 

67.  John  Schunk  on  behalf  of 
Christopher  Schunk,  Chaska,  Minnesota, 
Claims  Court  Number  90-1685  V. 

68.  Luanne  Beal  on  behalf  of  Danielle 
Beal,  Hammond,  Indiana,  Claims  Court 
Number  90-1686  V. 

69.  William  Scholl  on  behalf  of 
Thoipas  Scholl,  Tucson,  Arizona,  Claims 
Court  Number  90-1687  V. 

70.  Leon  Peters,  Johnson  City,  Indiana. 
Claims  Court  Niunber  90-1688  V. 

71.  Judith  McNemy  on  behalf  of 
Christine  McNemy,  Cincinnati,  Ohio, 
Claims  Court  Number  90-1989  V. 

72.  Kamell  Putnam,  Hacienda  Heights. 
California,  Claims  Court  Number  90- 
1690  V. 

73.  Barbara  Shenberger  on  behalf  of 
Kenneth  Jackson,  Randallstown, 
Maryland,  Claims  Court  Number  90- 
1691V. 
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74.  Barbara  Shenberger  on  behalf  of 
Thomas  Morris,  Randallstown, 
Maryland,  Claims  Court  Number  90- 
1892  V. 

75.  Barbara  Shenberger  on  behalf  of 
Tammy  Morris,  Randallstown, 
Maryland,  Claims  Court  Number  90- 
1693  V. 

76.  Roy  Seacor  on  behalf  of  Brittany 
Seacor,  Mount  Kisco,  New  York,  Claims 
Court  Number  90-1694  V. 

71.  Maude  Dieudonne  on  behalf  of 
Shirley  Dieudonne,  Brooklyn,  New  York, 
Claims  Court  Number  90-1695  V. 

78.  Brian  Adams  on  behalf  of  Ross 
Adams,  Hollywood,  Florida,  Claims 
Court  Number  90-1696  V. 

79.  Cynettie  Sanders  on  behalf  of 
Nartisa  Sanders,  Warner  Robins, 
Georgia,  Claims  Court  Number  90-1697 
&  90-1698  V. 

80.  Louise  Miraglia  on  behalf  of  Gary 
Miraglia,  Deceased,  New  York  City, 
New  York,  Claims  Court  Number  90- 
1699  V. 

81.  Louise  Miraglia  on  behalf  of 
Donald  Miraglia,  Deceased,  New  York 
City,  New  York,  Claims  Court  Number 
90-1700  V. 

82.  Minas  Karras  on  behalf  of  Ourania 
Karras,  Jackson  Heights,  New  York, 
Claims  Court  Number  90-1701  V. 

83.  Minas  Karras  on  behalf  of 
Anastasia  Karras,  Jackson  Heights,  New 
York,  Claims  Court  Number  90-1702  V. 

84.  John  Lurtz  on  behalf  of  Paul  Lurtz. 
Mansfield,  Ohio,  Claims  Court  Number 
90-1703  V. 

85.  Stamos  Liossis  on  behalf  of  Dino 
Liossis,  Prospect  Heights,  Illinois, 
Claims  Court  Number  90-1704  V. 

88.  Sharon  Elaine  Douglas,  Nashville, 
Tennessee,  Claims  Court  Number  90- 
1705  V. 

87.  David  and  Barbara  Mowen  on 
behalf  of  Jesse  Mowen,  Flagstaff, 
Arizona,  Claims  Court  Number  90-1706 
V. 

88.  Roy  Arnold,  Washington,  D.C.. 
Claims  Court  Number  90-1707  V. 

89.  Daniel  and  Dora  Martin  on  behalf 
of  Monica  Martin,  Reno,  Nevada,  Claims 
Court  Number  90-1708  V. 

90.  Joyce  Connone,  Lorain,  Ohio, 
Claims  Court  Number  90-1709  V. 

91.  David  and  Betty  Housch  on  behalf 
of  Jon  W.  Housch.  Shelbyville,  Indiana, 
Claims  Court  Number  90-1710  V. 

92.  Linda  C.  Jones  on  behalf  of  Shon 
Jones,  Hammond,  Indiana,  Claims  Court 
Number  90-1711  V. 

93.  Ralph  and  Carol  Cox  on  behalf  of 
Ralph  D.  Cox,  Irvine,  Kentucky,  Claims 
Court  Number  90-1712  V. 

94.  Stacey  Sabol,  Belle  Vernon, 
Pennsylvania,  Claims  Court  Number  90- 
1713  V. 

95.  Shannon  Dixon.  Houston,  Texas, 
Claims  Court  Number  90-1714  V. 


96.  Maureen  Sima  on  behalf  of  Wayne 
Sima,  Denver,  Colorado,  Claims  Court 
Number  90-1715  V. 

97.  Rose  Sebetka,  Rocklsdge,  Florida, 
Claims  Court  Number  90-1716  V. 

98.  Deborah  Betts,  Summerville,  South 
Carolina,  Claims  Court  Number  90-1717 
V. 

99.  Marvin  and  Shawna  Martin  on 
behalf  of  Bradley  Martin,  Centerville, 
Iowa,  Claims  Court  Number  90-1718  V. 

100.  Bruce  Cooper  on  behalf  of 
Mehssa  Cooper,  Morristown,  New 
Jersey,  Claims  Court  Number  90-1719  V. 

101.  Ralph  Cox  on  behalf  of  Joseph 
Cox,  Irvine,  Kentucky,  Claims  Court 
Number  90-1720  V. 

102.  Anna  Hearod  on  behalf  of  David 
Hearod,  Irvine,  Kentucky,  Claims  Court 
Number  90-1721  V. 

103.  Mary  Theme  au  on  behalf  of 
Dyane  Themeau,  Grand  Rapids, 
Minnesota,  Claims  Court  N'omber  90- 
1722  V. 

104.  Christine  Fawkes,  Chicago, 
Illinois,  Claims  Court  Number  90-1723 
V. 

105.  James  and  Darla  Ross  on  behalf 
of  Ryan  Ross,  Brookings,  South  Dakota, 
Claims  Court  Number  90-1725  V. 

108.  Incoronato  Stasi  on  behalf  of 
Alugina  Stasi,  Glen  Cove,  New  York, 
Claims  Court  Number  90-1726  V. 

107.  Paul  Larson  on  behalf  of  Erik 
Larson,  Westlake,  Ohio,  Claims  Court 
Number  90-1727  V. 

108.  Dean  McMillan  on  behalf  of 
Daniel  McMillan,  Redondo  Beach, 
California,  Claims  Court  Number  90- 

1728  V. 

109.  John  Kevin  O'Leary,  San  Diego, 
California,  Claims  Court  Number  90- 

1729  V. 

110.  Walter  Guest  on  behalf  of 
Sanford  Guest,  Hamilton,  Ohio,  Claims 
Court  Number  90-1730  V. 

111.  Toy  Duvall  on  behalf  of  Kelly 
Duvall,  St.  Louis,  Missouri,  Claims  Court 
Number  90-1731  V. 

112.  Jacqueline  Behr,  St.  Paul, 
Minnesota,  Claims  Court  Number  90- 
1732  V. 

113.  Marcia  Williams  on  behalf  of 
Stacey  Wilhams,  Hamilton,  Ohio, 
Claims  Court  Number  90-1733  V. 

114.  Barbara  Fisher  on  behalf  of 
Christian  Fisher,  Alexandria,  Virginia, 
Claims  Court  Number  90-1734  V. 

115.  Ronald  CuUum  on  behalf  of 
Brandon  Cullum,  Islip,  New  York, 
Claims  Court  Number  90-1735  V. 

116.  Lynn  Lockwood  on  behalf  of 
Ryan  Lockwood,  Rochester,  New  York, 
Claims  Court  Number  90-1736  V. 

117.  Patricia  Williams  on  behalf  of 
David  Williams,  Bellflower,  California, 
Claims  Court  Number  90-1737  V. 

118.  Karen  Matney,  Paducah,  Texas, 
Claims  Court  Number  90-1738  V. 


119.  D>-ana  Arbuthnott  on  behalf  of 
John  Arbuthnott,  San  Bernardino, 
California,  Claims  Court  Number  90^ 
1739  V. 

120.  Marlene  Stackpoole  on  behalf  of 
Meghan  Stackpoole,  Detroit,  Michigan, 
Claims  Court  Number  90-1740  V. 

121.  Alice  Shelton  on  behalf  of  Joseph 
Shelton,  Washington,  D.C.,  Claims  Court 
Number  90-1741  V. 

122.  Leonard  Burke,  White  Plains. 
New  York,  Claims  Court  Number  90- 
1742  V. 

123.  Scott  Barrett  on  behalf  of  Jessica 
Barrett,  Las  Vegas,  Nevada,  Claims 
Court  Number  90-1743  V. 

124.  Melissa  Hughes,  Alexandria, 
Virginia,  Claims  Court  Number  90-1744 
V. 

125.  Winnie  Stevens,  Fort  Worth. 
Texas,  Claims  Court  Number  90-1745  V. 

126.  Kevin  Vire  on  behalf  of 
Cassundra  Vire,  Deceased,  Tulsa, 
Oklahoma,  Claims  Court  Number  90- 
1748  V. 

127.  Alice  Murnane,  New  York  City, 
New  York,  Claims  Court  Number  90- 
1747  V. 

128.  Melville  Morris  on  behalf  of  Marc 
Morris,  Nuremberg,  Germany.  Claims 
Court  Number  90-1748  V. 

129.  Evelyn  Murphy  on  behalf  of 
Richard  Murphy,  Paterson,  New  Jersey, 
Claims  Court  Number  90-1749  V. 

130.  Patricia  Turner  on  behalf  of 
Bryant  Hodge,  Ocilla,  Georgia,  Claims 
Court  Number  90-1750  V. 

131.  Kaidi  Depelchin,  Redwood  City. 
California,  Claims  Court  Number  90- 
1751  V. 

132.  Virgil  and  Gerry  Brock  on  behalf 
of  Cynthia  Brock,  Delphos,  Ohio,  Claims 
Court  Number  90-1752  V. 

133.  James  B.  Bailey,  Kingston,  New 
York,  Claims  Court  Number  90-1753  V. 

134.  Stephen  and  Anne  Eng  on  behalf 
of  Elizabeth  Eng,  Nashville,  Tennessee, 
Claims  Court  Number  90-1754  V. 

135.  Constance  Petreikis,  Chicago, 
Illinois,  Claims  Court  Number  90-1755 
V. 

136.  Joanne  Hatem,  Manhasset,  New 
York,  Claims  Court  Number  90-1756  V. 

137.  John  and  Diane  Bazley  on  behalf 
of  Jesse  Bazley,  Phoenix,  Arizona, 
Claims  Court  Number  90-1757  V. 

138.  Alesia  Allen  on  behalf  of  Cortez 
Strong,  St.  Louis,  Missouri,  Claims  Court 
Number  90-1758  V. 

139.  William  Arrington  on  behalf  of 
James  Arrington,  Midland,  Texas. 
Claims  Court  Number  90-1759  V. 

140.  Arun  Agarwal  on  behalf  of  Anju 
Agarwal,  Ruston.  Louisiana,  Claims 
Court  Number  90-1760  V. 

141.  Leonard  Burke,  White  Plains, 
New  York,  Claims  Court  Number  90- 
1761  V. 


142.  Donald  Rowlett  on  be! 
Delores  Hewlett,  Henderson, 
Claims  Court  Number  90-176 

143.  Bennie  Pittman  on  beh 
Pittman,  Muskogee,  Oklahon 
Court  Number  90-1765  V. 

144.  Elizabeth  and  Robert  1 
behalf  of  Richard  Rollick,  Su 
County,  New  York,  Claims  C 
Number  90-1766  V. 

145.  Mami  Salit  on  behalf  i 
Salit,  Mill  Valley,  California, 
Court  Number  90-1767  V. 

146.  Lige  Tatone  on  behalf 
Tatone,  San  Juan,  Puerto  Ric 
Court  Number  90-1768  V. 

147.  Judy  Brown  on  behalf 
Brown,  Zachary,  Louisiana,  ( 
Court  Number  90-1769  V. 

148.  Barbara  Falotico  on  bi 
Stephen  Falotico,  New  Brunt 
Jersey,  Claims  Court  Numbei 

149.  Mary  Taylor  on  behal 
Taylor,  Houston,  Texas,  Clai 
Number  90-1771  V. 

150.  Je&ey  Collen  on  beha 
Gregory  Collen,  Naperville,  I 
Claims  Court  Number  90-177 

151.  Jack  and  Terry  Riley  c 
Melissa  Riley,  Bellaire,  Ohio 
Court  Number  90-1773  V. 

ft2.  Dona  Card,  Ashtabula 
Claims  Court  Number  90-177 

153.  Robert  and  Elizabeth  1 
behalf  of  Elizabeth  Rollick,  E 
County,  New  York,  Claims  C 
Number  90-1775  V. 

154.  Patricia  and  Melvin  SI 
behalf  of  Claudia  Shute,  Gib 
New  Jersey,  Claims  Court  N» 
1776  V. 

155.  Jeanne  Forcillo  on  bel 
Danielle  Forcillo,  Bakersfielc 
Claims  Court  Number  90-175 

156.  Barry  and  Elizabeth  S 
behalf  of  Sabrina  Satanek,  U 
Pennsylvania,  Claims  Court 
1778  V. 

157.  Rebecca  Pekarovic,  V\ 
Ohio,  Claims  Court  Number 

158.  Estellar  H.  Young  on  I 
Courtney  L.  Young,  Deceasei 
Illinois,  Claims  Court  Numbc 
V. 

159.  Melissa  Spratling,  Hoi 
Texas,  Claims  Court  Numbei 

160.  Tiffany  Reynolds,  Litt 
Arkansas,  Claims  Court  Nun 
V. 

161.  Lee  and  Eula  Kroll  on 
Michael  Lacy,  Tecumseh,  Ne 
Claims  Court  Number  90-17( 

162.  Charles  and  Shirley  F 
behalf  of  Kathy  Fair,  Johnsoi 
Tennessee,  Claims  Court  Nu 
1784  V. 

163.  Donna  Bergsten  on  be 
Joshua  Benson,  Apple  Vallej 
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119.  Djana  Arbuthnott  on  behalf  of 
John  Arbuthnott,  San  Bernardino, 
California,  Claims  Court  Number  90-^ 
1739  V. 

120.  Martene  Stackpoole  on  behalf  of 
Meghan  Stackpoole,  Detroit,  Michigan. 
Claims  Court  Number  90-1740  V. 

121.  Alice  Shelton  on  behalf  of  Joseph 
Shelton,  Washington.  D.C.,  Claims  Court 
Number  90-1741  V. 

122.  Leonard  Burke,  White  Plains, 
New  York,  Claims  Court  Number  90- 
1742  V. 

123.  Scott  Barrett  on  behalf  of  Jessica 
Barrett,  Las  Vegas,  Nevada,  Claims 
Court  Number  90-1743  V. 

124.  Melissa  Hughes,  Alexandria, 
Virginia,  Claims  Court  Number  90-1744 
V. 

125.  Winnie  Stevens,  Fort  Worth, 
Texas.  Claims  Court  Number  90-1745  V. 

126.  Kevin  Vire  on  behalf  of 
Cassundra  Vire,  Deceased,  Tulsa, 
Oklahoma,  Claims  Court  Niimber  90- 

1746  V. 

127.  Alice  Murnane,  New  York  City, 
New  York.  Claims  Court  Number  90- 

1747  V. 

128.  Melville  Morris  on  behalf  of  Marc 
Morris.  Nuremberg,  Germany,  Claims 
Court  Number  90-1748  V. 

129.  Evelyn  Murphy  on  behalf  of 
Richard  Murphy,  Faterson,  New  Jersey, 
Claims  Court  Number  90-1749  V. 

130.  Patricia  Turner  on  behalf  of 
Bryant  Hodge,  Ocilla,  Georgia,  Claims 
Court  Number  90-1750  V. 

131.  Kaidi  Depelchin,  Redwood  City, 
California,  Claims  Court  Number  90- 
1751  V. 

132.  Virgil  and  Gerry  Brock  on  behalf 
of  Cynthia  Brock,  Delphos,  Ohio,  Claims 
Court  Number  90-1752  V. 

133.  James  B.  Bailey,  Kingston,  New 
York,  Claims  Court  Number  90-1753  V. 

134.  Stephen  and  Anne  Eng  on  behalf 
of  Elizabeth  Eng,  Nashville,  Tennessee. 
Claims  Court  Number  90-1754  V. 

135.  Constance  Petreikis,  Chicago, 
Illinois,  Claims  Court  Number  90-1755 
V. 

136.  Joanne  Hatem,  Manhassct,  New 
York,  Claims  Court  Number  90-1756  V. 

137.  John  and  Diane  Bazley  on  behalf 
of  Jesse  Bazley,  Phoenix,  Arizona, 
Claims  Court  Number  90-1757  V. 

13a  Alesia  Allen  on  behalf  of  Cortez 
Strong,  St.  Louis,  Missouri,  Claims  Court 
Number  90-1758  V. 

139.  William  Arrington  on  behalf  of 
James  Arrington,  Midland,  Texas, 
Claims  Court  Number  90-1759  V. 

140.  Arun  Agarwal  on  behalf  of  Anju 
Agarwal,  Ruston,  Louisiana,  Claims 
Court  Number  90-1760  V. 

141.  Leonard  Burke,  White  Plains, 
New  York,  Claims  Court  Number  90- 
1761  V. 


142.  Donald  Rowlett  on  behalf  of 
Delores  Rowlett.  Henderson,  Tennessee, 
Claims  Court  Number  90-1764  V. 

143.  Bennie  Pittman  on  behalf  of  Jesse 
Pittman,  Muskogee.  Oklahoma,  Claims 
Court  Number  90-1765  V. 

144.  Elizabeth  and  Robert  Rollick  on 
behalf  of  Richard  Rollick,  Suffolk 
County,  New  York,  Claims  Coiul 
Number  90-1766  V. 

145.  Mami  Salit  on  behalf  of  Alex 
Salit,  Mill  Valley,  California,  Claims 
Court  Number  90-1767  V. 

146.  Lige  Tatone  on  behalf  of  Timothy 
Tatone,  San  Juan,  Puerto  Rico,  Claims 
Court  Number  90-1768  V. 

147.  Judy  Brown  on  behalf  of  Leslie 
Brown,  Zachary,  Louisiana,  Claims 
Court  Number  90-1769  V. 

148.  Barbara  Falotico  on  behalf  of 
Stephen  Falotico,  New  Bnmswick,  New 
Jersey,  Claims  Court  Number  90-1770  V. 

149.  Mary  Taylor  on  behalf  of  Russell 
Taylor,  Houston,  Texas,  Claims  Court 
Number  90-1771  V. 

150.  Je&ey  Collen  on  behalf  of 
Gregory  Collen,  Naperville,  Illinois, 
Claims  Court  Number  90-1772  V. 

151.  Jack  and  Terry  Riley  on  behalf  of 
Melissa  Riley,  Bellaire,  Ohio,  Claims 
Court  Number  90-1773  V. 

ft2.  Dona  Card,  Ashtabula,  Ohio, 
Claims  Court  Number  90-1774  V. 

153.  Robert  and  Elizabeth  Rollick  on 
behalf  of  Elizabeth  Rollick,  Suffolk 
County,  New  York,  Claims  Court 
Number  90-1775  V. 

154.  Patricia  and  Melvin  Shute  on 
behalf  of  Claudia  Shute,  Gibbstown, 
New  Jersey,  Claims  Court  Number  90- 
1776  V. 

155.  Jeanne  Forcillo  on  behalf  of 
Danielle  Forcillo,  Bakersfield,  California, 
Claims  Court  Number  90-1777  V. 

156.  Barry  and  Elizabeth  Satanek  on 
behalf  of  Sabrina  Satanek,  Uniontown, 
Pennsylvania,  Claims  Court  Number  90- 
1778  V. 

157.  Rebecca  Pekarovic,  Warren, 
Ohio,  Claims  Court  Number  90-1779  V. 

158.  Estellar  H.  Young  on  behalf  of 
Courtney  L.  Young,  Deceased,  Chicago, 
Illinois,  Claims  Court  Number  90-1780 
V. 

159.  Melissa  Spratling,  Houston, 
Texas.  Claims  Court  Number  90-1781  V. 

160.  Tiffany  Reynolds,  Little  Rock, 
Arkansas,  Claims  Court  Number  90-1782 
V. 

161.  Lee  and  Eula  Kroll  on  behalf  of 
Michael  Lacy,  Tecumseh.  Nebraska, 
Claims  Court  Number  90-1783  V. 

162.  Charles  and  Shirley  Fair  on 
behalf  of  Kathy  Fair,  Johnson  City, 
Tennessee,  Claims  Court  Number  90- 
1784  V. 

163.  Donna  Bergsten  on  behalf  of 
Joshua  Benson,  Apple  Valley, 


Miimesota,  Claims  Court  Number  90- 
1785  V. 

164.  Elaine  Murray  on  behalf  of 
Thomas  Murray,  Deceased,  Cresco, 
Iowa,  Claims  Court  Number  90-1788  V. 

165.  Murvil  Crawford  on  behalf  of 
Catherine  Crawford,  MansReld,  Ohio, 
Claims  Court  Number  90-1787  V. 

166.  Lisa  Graham  on  behalf  of 
Zachary  Graham,  Delaware,  Ohio, 
Claims  Court  Number  90-1788  V. 

167.  Katherine  Korst,  Anoka, 
Minnesota,  Claims  Court  Number  90- 
1789  V. 

168.  Bruce  Thomas  on  behalf  of  Sarah 
Thomas,  Helena,  Montana,  Claims  Court 
Number  90-1790  V. 

169.  Ronald  Heaston  on  behalf  of 
Maria  Heaston,  Reno,  Nevada,  Claims 
Court  Number  90-1791  V. 

170.  Silvano  Flores  on  behalf  of  Davis 
Flores,  Pasadena,  Texas,  Claims  Court 
Number  90-1792  V. 

171.  Jonathan  Guerin  on  behalf  of 
Jordan  Guerin,  Charlotte,  North 
Carolina,  Claims  Court  Number  90-1793 
V. 

172.  Martin  Doran  on  behalf  of 
Andrew  Doran,  Deceased,  Bad 
Carmstatt.  Germany,  Claims  Court 
Number  90-1794  V. 

173.  Cindy  Harris  on  behalf  of  Capri 
Harris,  Atlanta,  Georgia,  Claims  Court 
Number  90-1795  V. 

174.  Walter  Kurgan  on  behalf  of 
Michele  Kurgan,  Syracuse,  New  York, 
Claims  Court  Number  90-1796  V. 

175.  David  Trevino  on  behalf  of 
Catherine  Trevino,  Robstown,  Texas, 
Claims  Court  Number  90-1797  V. 

176.  George  Chavez  on  behalf  of 
Cassandra  Chavez,  Sherman  Oaks, 
California,  Claims  Court  Number  90- 
1798  V. 

177.  Susan  and  Rodney  Downs  on 
behalf  of  Elizabeth  Dov^ms,  Dearborn, 
Michigan,  Claims  Court  Number  90-1799 
V. 

178.  Karen  Barron  on  behalf  of 
Matthew  Barron,  Akron,  Ohio,  Claims 
Court  Number  90-1801  V. 

179.  Karla  Kirklano  on  behalf  of  Bjom 
Kirklano,  Claremont,  New  Hampshire, 
Claims  Court  Number  90-1802  V. 

180.  Sandy  Gibson  on  behalf  of  James 
Schoning,  Deceased,  Denver,  Colorado, 
Claims  Court  Number  90-1803  V. 

181.  Paula  Massonova  on  behalf  of 
Tony  Massonova,  Kingston, 
Pennsylvania,  Claims  Court  Number  90- 
1804  V. 

182.  Bradley  Weaver,  Morrison, 
Illinois,  Claims  Court  Number  90-1805 
V. 

183.  Eddia  Bricker  on  behalf  of  Aaron 
Bricker,  Fresno,  California.  Claims  Court 
Number  90-1806  V. 


184.  Richard  Lange  on  behalf  of 
Janean  Lange.  St  Louis.  Missouri,  Claims 
Court  Number  90-1808  V. 

185.  Mitchell  Steen.  Hudson. 
Wisconsin.  Claims  Court  Number  90- 
1809  V. 

186.  Douglas  Snyder  on  behalf  of 
Derek  Snyder.  Cincinnati.  Ohio,  Claims 
Court  Number  90-1810  V. 

187.  Marcia  Buchner  on  behalf  of 
Marine  Knowlton,  Wileyville,  West 
Virginia,  Claims  Court  Number  90-1811 
V. 

188.  Gilbert  Roblez  on  behalf  of 
Derika  Roblez.  Denver  City,  Texas, 
Claims  Court  Number  90-1812  V. 

189.  Gene  Holloway  and  Peggy 
Swihart  on  behalf  of  Marc  Holloway, 
Marion,  Indiana,  Claims  Court  Number 
90-1813  V. 

190.  Barbara  Shimek  on  behalf  of 
Laurie  Shimek.  Brooklyn,  New  York, 
Claims  Court  Number  90-1814  V. 

191.  Gregory  Moore  on  behalf  of  Kristi 
Morre,  New  Richmond,  Wisconsin, 
Claims  Court  Number  90-1815  V. 

192.  Barbara  Wehrman  on  behalf  of 
Melissa  Wehrman,  Munster,  Indiana, 
Claims  Court  Number  90-1816  V. 

193.  George  McCutchen  on  behalf  of 
Timothy  McCutchen,  Denver,  Colorado, 
Claims  Court  Number  90-1817  V. 

194.  Patricia  Velat  on  behalf  of 
Richard  Velat  Pikeville,  Kentucky," 
Claims  Court  Number  90-1818  V. 

195.  Paul  DeLange  Jr.  on  behalf  of  Paul 
DeLange  in,  Norfolk.  Virginia.  Claims 
Court  Number  90-1819  V. 

196.  Kathy  Jones  on  behalf  of  Leah 
Jones,  Barrington,  Illinois,  Claims  Court 
Number  90-1821  V. 

197.  Justin  Guckin,  New  Haven, 
Connecticut,  Claims  Court  Number  90- 
1822  V. 

Dated:  August  7, 1991. 
Robert  G.  Hannon, 

Administrator. 

[FR  Doc.  91-19240  Field  ft-12-81;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managen>ent 
(CA-060-01-4212-13;  CACA  26304] 

California  Desert  District.  Realty 
Action,  Exchange  of  Public  and  Private 
Lands  In  San  Bernardino  County,  CA 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Realty  Action  CACA 

28304.  Exchange  of  Public  and  Private 

Lands. 
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Federal 


summary:  The  following  described 
public  lands  in  San  Bernardino  County 
have  been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976;  43  U.S.C.  1716: 

San  Bernardino  Meridian,  California 

T.  5  N.,  R.  3  W. 
Sec.  6, 

lots  13  and  14; 
T.  6  N..  R.  3  W. 
Sec.  31. 

wv4NEy4Nwy4SEy4. 

EV4NWy4NWV4SEy4. 

NE  y4sw  y4Nw  y4SE  y4. 
SEy4Swy4Nwy4SEy4. 
Nwy4SEy4Nwy4SEy4. 
swy4SEy4Nwy4SEy4. 

WV4NEy4SWV4SEy4. 

NEy4Nwy4Swy4SEy4.    • 

s%Nwy4Swy4SEy4, 

EMiSwy43wy4SEy4, 

and  W%SEy4SWy4SEy4; 
T.  6  N.,  R.  4  W. 
Sec.  2a 

lots  5, 6.  7  and  8;  and  SEy4SWy4; 
Sec.  21, 

lots  10  and  11; 
Sea  28, 

NV4NWy4,  and  SWy4NWy4; 
T.  8  N.,  R.  4  W. 
S6C.  19 

W%NEy4,  and  lot  1  of  NWy4: 

The  selected  public  lands  aggregate  609.49 
acres. 

In  exchange  for  all  or  a  portion  of 
these  lands,  John  R.  Cooley  has  offered 
the  following  non-Federal  lands  in  San 
Bernardino  Coimty: 

Mount  Diablo  Meridian.  California 

T.  31  S.,  R.  45  E. 
Sec  31, 

lots  1.  2.  3  and  4,  EViW%,  and  EVz; 

San  Bernardino  Meridian,  Califomia 

T.11N.,R.7E. 
Sec.  2. 

EV^SEWi: 
Sec.  11, 

NViNEV*; 
T.  12  N.,  R.  8  E. 
Sec.  26, 

swy4swy4; 

Sec.  27, 

SEy4SEy4: 
Sec.  34. 

NEy4NEy4: 
Sec.  35, 

NWy4NWy4; 

The  offered  non-Federal  lands  aggregate 
986.&4  acres. 

The  purpose  of  this  exchange  is  to 
acquire  non-Federal  lands  within  the 
Black  Mountain  Cultural  Area  and  Area 
of  Critical  Environmental  Concern,  the 
Western  Mojave  Land  Tenure 
Adjustment  Project  Area  Consolidation 
Zone,  the  Rasor  Off-Highway  Vehicle 
Area,  and  the  East  Mojave  National 
Scenic  Area.  Acquisition  of  the  offered 
parcels  is  specified  in  adopted  and  draft 


specific  plans  for  these  areas  as 
prescribed  in  the  Califomia  Desert 
Conservation  Area  Plan,  as  amended. 

Disposal  of  the  isolated  and 
fragmented  selected  land  parcels  is 
consistent  with  the  land  tenuxe 
adjustment  objectives  of  the  Califomia 
Desert  Conservation  Area  Plan,  as 
amended.  The  exchange  would  benefit 
the  general  public  and  the  private 
sector.  The  public  interest  would  be  well 
served  by  completing  the  exchange. 

The  public  lands  to  be  conveyed  will 
be  subject  to  the  following  terms  and 
conditions: 

A.  Reservations  to  the  United  States 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 1890 
(43  U.S.C.  945). 

2.  The  right  to  itself,  its  permittees  or 
licensees  to  enter  upon,  occupy  and  use 
any  part  or  all  of  lot  7  and  the 
SEy4SWV4,  Section  20  and  the 
SWV4NWy4,  section  28,  T.  6  N.,  R.  4  W.. 
SBM  lying  within  20  feet  of  the 
centerline  of  transmission  line  right-of- 
way  of  the  Southern  Califomia  Edison 
Company.  Serial  No.  CALA  023184.  for 
the  purposes  described  in  Power  Site 
Classification  241  (November  11, 1929), 
and  set  forth  in  and  subject  to  the 
limitations  of  section  24  of  the  Federal 
Power  Act  of  June  10, 1920,  as  amended 
(43  U.S.C.  818). 

3.  There  will  be  no  mineral 
reservation  to  the  United  States.  All 
minerals  will  be  conveyed  in  the 
exchange  patent(s).  The  mineral  estate 
to  be  conveyed  has  no  known  value. 

B.  Third  Party  Rights 

The  public  lands  would  be  patented 
subject  to:  1.  A  right-of-way  not  to 
exceed  33  feet  in  width  to  be  located 
along  the  north,  south,  east  and  west 
boundaries  of  said  land  for  roadway 
and  public  utility  purposes,  as  to  each 
selected  public  land  parcel  patented 
within  section  6,  T.  5  N.,  R.  3  W.,  SBM 
and  section  31,  T.  6  N.,  R.  3  W.,  SBM.  2. 
Those  rights  for  construction,  operation 
and  maintenance  of  the  33kV  Victor-Oro 
Grande  electric  distribution  line  granted 
to  the  Southem  Cahfomia  Edison 
Company,  its  successors  or  assigns,  by 
right-of-way  Serial  No.  CALA  023184. 
pursuant  to  the  Act  of  March  4, 1911,  as 
amended  (43  U.S.C.  961),  as  to  portions 
of  lot  7  and  the  SEV4,SWy4,  section  20 
and  the  SWV*,  NWy4,  section  28,  T.  6  N., 
R.  4  W.,  SBM. 

3.  Those  rights  for  construction, 
operation  and  maintenance  of  the  500 
kV  DC  Intermountain  Power  Project 
electric  transmission  line  granted  to  the 
Intermountain  Power  Agency,  its 
successors  or  assigns,  by  right-of-way 


Serial  No.  CACA  8294,  pursuant  to  the 
Act  of  October  21. 1976  (43  U.S.C.  1761), 
as  to  portions  of  lots  7  and  8,  section  20 
and  lots  9, 10  and  11,  section  21,  T.  6  N., 
R.  4  W.,  SBM. 

4.  Those  rights  for  construction, 
operation  and  maintenance  of  an  access 
roadway,  underground  water  pipeline 
and  electric  line  granted  to  John  R. 
Cooley  by  right-of-way  Serial  No.  CACA 
13783  as  to  portions  of  lots  13  and  14, 
section  6.  T.  5  N.,  R.  3  W.,  SBM  and  the 
E'ASWy4SWy4SEy4,  section  31.  T.  6  N.. 
R.  3  W.,  SBM  would  merge  writh  the  title 
when  the  exchange  patent  issues. 

The  offered  title  to  be  acquired  by  the 
United  States  is  fee  simple,  surface  and 
all  minerals. 

On  June  6, 1991  all  of  the  selected 
public  lands  described  above  within 
sections  20,  21  and  28,  T.  6  N.,  R.  4  W., 
SBM  and  section  19.  T.  8  N.,  R.  4  W., 
SBM  were  segregated  from 
appropriation  under  the  public  land 
laws  and  the  mining  laws,  but  not  the 
mineral  leasing  laws,  by  pubhcation  of 
the  exchange  base  segregation  notice  for 
the  Western  Mojave  Land  Tenure 
Adjustment  Project  (56  FR  109,  pp. 
26137-26139).  The  period  of  segregation 
is  for  a  two  year  period  ending  June  5, 
1993. 

As  provided  in  43  CFR  2201.1(b),  the 
publication  of  this  notice  in  the  Federal 
Register  shall  segregate,  subject  to 
existing  valid  rights,  the  selected  pubhc 
lands  described  above  within  section  6, 
T.  5  N.,  R.  3.  W.,  SBM  and  secUon  31.  T. 
6  N.,  R.  3  W.,  SBM  from  all  other  forms 
of  appropriation  under  the  public  land 
laws  including  the  mining  laws  but  not 
the  mineral  leasing  laws.  The 
segregative  effect  will  terminate  upon 
issuance  of  a  conveyance  document(s), 
upon  publication  in  the  Federal  Register 
of  a  termination  of  the  segregation,  or 
two  years  from  the  date  of  this 
publication,  whichever  occurs  first. 

The  exchange  will  be  on  an  equal 
value  basis.  The  exchange  will  be 
equalized  by  acreage  adjustment,  by 
cash  payment  by  John  R.  Cooley  in  an 
amount  not  to  exceed  25  percent  of  the 
fair  market  value  of  the  selected  public 
lands  to  be  patented,  or  by  waiver  of 
excess  vahie  owed  by  the  United  States. 

Additional  information  about  this 
exchange  is  available  at  the  Barstow 
Resource  Area  Office,  150  Coolwater 
Lane,  Barstow,  CA  92311  (619)  256-3591, 
and  the  CaUfornia  Desert  District  Office, 
6221  Box  Springs  Blvd..  Riverside,  CA 
92507-0714. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  pubhcation  of  this 
notice  in  the  Federal  Register  interested 
parties  may  submit  comments  to  the 
District  Manager,  Califomia  Desert 


District  at  the  above  address.  1 
absence  of  any  objections,  thii 
action  will  become  the  final 
determination  of  the  Departmt 
Interior. 

Dated:  August  A.  1991. 
JantM  L  Waiunt, 

Acting  District  Manager. 

[FR  Doc.  91-19160  Filed  8-12-fll;  8 

BiUJNO  COOe  4310-«Hi 


National  Park  Servic* 

National  Ftogitter  of  Historic 
Pending  Nominations 

Nominations  for  the  followii 
properties  being  considered  fo 
the  National  Register  were  rec 
the  National  Park  Service  befc 
1991.  Pursuant  to  S  6ai3  of  36 
60  written  comments  concemi 
significance  of  these  propertie 
the  National  Register  criteria  i 
evaluation  may  be  forwarded 
National  Register,  National  Pa 
Service,  P.O.  Box  37127.  Wash 
20013-7127.  Written  comments 
submitted  by  August  28, 1991. 
Carol  D.  Shttfi. 
Chief  of  Registration,  National  He, 

GEORGIA  1 1 

Bartow  County 

First  Presbyterian  Church,  183  W. 
Cartersviilc,  91001157 

Morgan  Connty 

O'Flaherty,  John,  House.  1000  Occ 
Buckhead.  91001155 

PuImU  County 

Merritt—Ragan  House,  316  Merrit 
Hawkinsville,  91001156 

Thomas  Coonty 

BeutelL  foe  M.,  House.  101  Montn 
Thoinasville,  91001158 

INDIANA   ' 

Brown  County 

Grandview  Church,  Grandview  R 
of  New  Bellsville,  Van  Buren  Tc 
New  Bellsville  vicinity,  91001161 

Daviess  County 

Carnahan.  Magnus,  J„  House,  511 
Washington.  91001167 

Elkhart  Comity 

Bristol— Washington  Township  S 
W.  Vistula  St..  Bristol.  91001164 

Jackson  Connty 

Wheeler,  Frank.  Hotel,  Jet  of  Seo 
Main  Sts.,  Freetowa  91001161 

Madison  County 

Paramount  Theater  Building,  1124 
St..  Anderson,  91001165 


JMI 
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Serial  No.  CACA  8294,  pursuant  to  the 
Act  of  October  21. 1978  (43  U.S.C.  1761), 
as  to  portions  of  lots  7  and  8.  section  20 
and  lots  9, 10  and  11,  section  21,  T.  6  N.. 
R.  4  W.,  SBM. 

4.  Those  rights  for  construction, 
operation  and  maintenance  of  an  access 
roadway,  underground  water  pipeline 
and  electric  line  granted  to  John  R. 
Cooley  by  right-of-way  Serial  No.  CACA 
13783  as  to  portions  of  lots  13  and  14. 
section  6.  T.  5  N..  R.  3  W.,  SBM  and  the 
EM!SWV4SWV4SEV4,  section  31.  T.  8  N.. 
R.  3  W.,  SBM  would  merge  with  the  title 
when  the  exchange  patent  issues. 

The  offered  title  to  be  acquired  by  the 
United  States  is  fee  simple,  surface  and 
all  minerals. 

On  June  6, 1991  all  of  the  selected 
public  lands  described  above  within 
sections  20,  21  and  28,  T.  6  N.,  R.  4  W.. 
SBM  and  section  19.  T.  8  N..  R.  4  W.. 
SBM  were  segregated  from 
appropriation  under  the  public  land 
laws  and  the  mining  laws,  but  not  the 
mineral  leasing  laws,  by  publication  of 
the  exchange  base  segregation  notice  for 
the  Western  Mojave  Land  Tenure 
Adjustment  Project  (56  FR  109,  pp. 
26137-26139).  The  period  of  segregation 
is  for  a  two  year  period  ending  June  5, 
1993. 

As  provided  in  43  CFR  2201.1(b),  the 
publication  of  this  notice  in  the  Federal 
Register  shall  segregate,  subject  to 
existing  valid  rights,  the  selected  pubUc 
lands  described  above  within  section  6, 
T.  5  N..  R.  3.  W..  SBM  and  section  31.  T. 
6  N..  R.  3  W.,  SBM  from  all  other  forms 
of  appropriation  under  the  public  land 
laws  including  the  mining  laws  but  not 
the  mineral  leasing  laws.  The 
segregative  effect  will  terminate  upon 
issuance  of  a  conveyance  document(s). 
upon  publication  in  the  Federal  Register 
of  a  termination  of  the  segregation,  or 
two  years  from  the  date  of  this 
publication,  whichever  occurs  first. 

The  exchange  will  be  on  an  equal 
value  basis.  The  exchange  will  be 
equalized  by  acreage  adjustment,  by 
cash  payment  by  John  R.  Cooley  in  an 
amount  not  to  exceed  25  percent  of  the 
fair  market  value  of  the  selected  public 
lands  to  be  patented,  or  by  waiver  of 
excess  vahie  owed  by  the  United  States. 

Additional  information  about  this 
exchange  is  available  at  the  Barstow 
Resource  Area  Office,  150  Coolwater 
Lane,  Barstow.  CA  92311  (619)  256-3591, 
and  the  California  Desert  District  Office. 
6221  Box  Springs  Blvd.,  Riverside,  CA 
92507-0714. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  pubUcation  of  this 
notice  in  the  Federal  Register  interested 
parties  may  submit  comments  to  the 
District  Manager,  California  Desert 


District  at  the  above  address.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  August  6, 1991. 
Jams*  L  WdBuns, 
Acting  District  Manager. 
(FR  Doc.  91-19160  Filed  8-12-fll;  8:45  am] 

BILUNOCOOE  4310-40-M 


National  Park  Service 

National  Reglater  of  KHstortc  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  hsting  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  )uly  31, 
1991.  Pursuant  to  S  8ai3  of  38  CFR  Part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127,  Written  comments  should  be 
submitted  by  August  28, 1991. 
Carol  0.  ShttO. 
Chief  of  Registration.  National  Register. 

GEORGIA 

Bartow  County 

First  Presbyterian  Church.  183  W.  Main  St.. 
Carteraviile.  91001157 

Motf  an  Conaty 

O'Flaherty,  John,  House.  1000  Oconee  Rd.. 
Buckhead.  91001155 

PuImU  County 

Merritt—Ragan  House,  316  Merritl  St. 
Hawkintville.  91001156 

Thomas  County 

BeutelL  Joe  M„  House.  101  Montrose  Dr.. 
Thomasville,  91001158 

INDIANA 

Brown  County 

Grandview  Church,  Grandview  Ridge  Rd.  SE 
of  New  Bellsville,  Van  Buren  Township. 
New  Bellsville  vicinity,  91001160 

DavieaaCouaty 

Carnahan.  Magnus.  /..  House,  511  E.  Main  St.. 
Washington.  91001167 

Elkhart  Comty 

Bristol — Washington  Township  ScAoo/,  304 
W.  Vistula  St..  Bristol.  91001164 

lacksoD  Co«aty 

Wheeler.  Frank.  Hotel,  Jet.  of  Second  and 
Main  Sts.,  Freetown,  91001161 

Madison  Cowity 

Paramount  Theater  Building,  1124  Meridian 
St..  Anderson.  91001165 


Marion  County 

Golden  Hill  Historic  District.  Roughly 
bounded  by  seth  St..  337th  St.,  Governor* 
Rd.,  the  rear  lot  lines  behind  Golden  Hill 
Dr.,  and  Central  Canal  Indianapolis, 
91001163 

St  Josepb  County 

Lakeville  High  School.  801  N.  Michigan  St. 
Lakeville.  91001188 

Scott  County 

Scottsburg  Depot,  43  S.  Railroad  St. 
Scottsburg.  91001182 

KANSAS 

Lincoln  County 

Danske  Evangelist  Lutheran  Kirke,  Between 
Trail  and  Timber  Creeks  due  E  of  Denmark. 
Grant  Township,  Denmark  vicinity, 
91001154 

LOUISL\NA 

St.  Mary  Paridi 

Southwest  Reef  Lighthouse,  Jet  of  Bellevue 
Front  and  Canton  Su..  Berwick.  91001152 

TEXAS 

Rusk  County 

Hudnall—Pirtle  Site,  Address  Restricted. 
Easton  vicinity,  91001159 

Taylor  County 

Parrawore  Historic  District,  Bounded  by 
Orange,  N.  8th.  alley  between  Grape  and 
Mulberry,  and  N.  7th  Sts.,  Abilene. 
91001153. 

[FR  Doc  91-19140  Filed  8-12-^:  6:45  am] 

BlUJNe  CODE  4S1»-70-« 


JUDICIAL  CONFERENCE  OF  The 
UMTEO  STATES 

Draft  Report  on  Proposed  Standard 
Electronic  Citation  System 

AQENCV:  Judicial  Conference  of  the 
United  States. 

ACTKHC  Request  for  comments  and 
notice  of  hearing. 

summary:  The  Library  Program 
Subcommittee  of  the  Judicial  Conference 
Committee  on  Automation  and 
Technology  developed  a  draft  report  on 
proposals  and  recommendations  for  a 
standard  electronic  citation  system  for 
the  electronic  dissemination  of  federal 
court  opinions.  Interested  parties  are 
requested  to  submit  written  comments 
to  the  Article  III  Judges  Division. 

The  Library  Program  Subcommittee 
plans  to  hold  a  hearing  on  the  proposal 
in  Washington,  DC  on  September  12 
and  13, 1981.  Those  interested  in 
appearing  before  the  Subcommittee  in 
person,  should  submit  a  written  request 
to  the  Article  III  Judges  Division  stating 
the  name,  address,  and  telephone 
number  of  the  witness  and  the  particular 


topic(s)  to  be  addressed.  The 
Sulwommittee  will  select  representative 
witnesses  to  testify. 

A  final  report  will  be  prepared  in 
November  for  presentation  to  the 
Committee  on  Automation  and 
Technology  when  it  meets  in  January 
199^ 

DATES:  Written  comments  on  the  report 
should  be  received  on  or  before  August 
26, 1991.  Written  requests  to  appear  at 
the  hearing  should  be  received  no  later 
than  September  3, 1991.  The  hearing  will 
be  held  in  the  Ceremonial  Courtroom 
(#20),  U.S.  Courthouse.  3rd  ft 
Constitution  Avenue  NW,  Washington, 
DC,  at  g  ajn.  on  September  12, 1991. 

ADDRESSES:  Comments  and  requests  to 
appear  should  be  mailed  to  the  Article 
III  Judges  Division,  Administrative 
O^ice  of  the  U.S.  Courts,  Washington, 
DC  20544. 

FOR  FURTHER  INFORMATION  CONTACT 

Joan  Coimtryman,  Article  HI  Judges 
Division.  Administrative  Office  of  the 
U.S.  Courts.  Washington,  DC  20544, 
telephone:  FTS/202  633-«350. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  is  a  report  of  the  Library  Program 
Subcommittee  of  the  Judicial  Conference 
Committee  on  Automation  & 
Technology.  The  Judicial  Conference  is 
the  pohcy-making  body  of  the  federal 
courts. '  The  Conference  operates 
through  a  network  of  committees 
created  to  address  and  advise  on  a  wide 
variety  of  subjects  such  as  automation, 
personnel  probation  and  sentencing, 
procurement  space,  security,  and 
judicial  salaries  and  benefits.  The 
Judicial  Conference  and  its  committees 
are  staffed  by  the  Administrative  Office 
of  the  United  States  Courts  (the  AO). 
which  assisted  in  the  preparation  of  this 
report. 

At  its  March  1990  session,  the  Judicial 
Conference  agreed  to  encourage  courts 
to  allow  the  use  of  parallel  electronic 
citations  to  federal  court  opinions.  In 
February  of  1991  a  proposal  on 
electronic  citations  was  circulated  to 
circuit  court  Ubrarians,  appellate  court 
clerks,  and  some  computer  assisted  legal 
research  (CALR)  publishers.  In  June 
1991,  the  Automation  li  Technology 
Committee  referred  this  matter  to  its 
Library  Program  Subcommittee  and 
requested  that  the  Subcommittee 


'  The  Chief  Juitice  of  the  United  States  ii  the 
presiding  officer.  Membeniiip  is  comprised  of  the 
Oiief  (udge  of  tacfa  (ndidal  drcniL  the  Ctuaf  Jndg* 
of  the  Court  of  Interaatioaal  Trade,  and  a  liMrkt 
judge  from  each  regiooal  judicial  circuit  who  la 
elected  for  a  term  of  HUM  yean  by  the  circuit  and 
district  judges  of  tlM  efacaH  nprasented. 
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develop  a  proposed  electronic  citation 
format  and  solicit  comment  on  it  from 
the  courts,  CALR  publishers,  other 
publishers,  and  representatives  of  the 
Blue  Book  and  Maroon  Book. 

The  Subcommittee  developed  the 
proposals  and  recommendations 
contained  herein  and  authorized 
distribution  of  this  document  for 
comment.  The  Subcommittee  will  re\iew 
the  comments  received  and  will  present 
its  conclusions  and  recommendations  to 
the  full  Committee  at  its  January  1992 
meeting. 

II.  Introduction 

The  purpose  of  a  parallel  electronic 
citation  is  to  allow  persons  doing  legal 
research  electronically  to  locate  easily 
the  opinion  being  cited.  The  electronic 
citation  is  not  meant  to  replace  the 
citation  to  the  printed  opinion. 

The  issue  of  parallel  electronic 
citations  arose  as  the  AO  was 
developing  a  system  to  disseminate 
appellate  court  opinions  electronically. 
The  system,  known  as  EDOS  (Electronic 
Dissemination  of  Opinions  System], 
uses  an  electronic  bulletin  board  to 
provide  public  access  to  court  opinions. 
Users  of  the  system  would  include  print 
and  electronic  publishers,  the  media, 
government  and  private  attorneys,  and 
anyone  interested  in  a  particular  court 
opinion.  The  issues  related  to  electronic 
citations  are  closely  tied  to  EDOS 
issues,  and  consequently  the  approach 
to  implementing  EDOS  is  also  discussed 
in  this  report. 

EDOS  was  originally  envisioned  as  a 
central  dissemination  system.  Electronic 
versions  of  opinions  were  to  be 
uploaded  to  a  central  system,  and 
publishers  would  receive  high  speed 
transmissions  of  opinions  from  the 
central  system.  Initially,  however, 
individual  courts  of  appeals  began  using 
electronic  bulletin  boards.  The  AO 
developed  software  called  the  Appeals 
Court  Electronic  Service  (ACES),  which 
is  currently  installed  in  the  Fourth  and 
Ninth  circuits.  An  alternative  electronic 
bulletin  board  program  called  Court 
Infonr.ation  Transmitted  Electronically 
(CITE)  is  installed  in  the  Sixth  Circuit. 
Based  on  this  experience,  it  was  decided 
that  a  decentralized  approach  to 
electronic  dissemination  was  more 
appropriate  than  a  centralized  system. 
EDOS  is  the  umbrella  name  for  an 
electronic  bulletin  board  used  to 
disseminate  opinions. 

The  full  text  of  opinions  is  available 
on  EDOS  for  a  limited  period  of  time. 
and  anyone  with  a  computer  and 
modem  can  obtain  an  electronic  copy  of 
the  opinion.  A  cross  reference  by  case 
number  and  case  name  is  available  in 
the  EDOS  systems  currently 


implemented  in  the  circuits  but  full  text 
searching  is  not.  Implementation  of 
EDOS  in  all  the  courts  of  appeals  should 
be  completed  by  October  1. 1991.  * 

A  standard  form  of  citation  to 
electronically  obtained  opinions  is  being 
proposed  to  facilitate  their  use  in 
research  and  writing.  Although  EDOS 
software  is  available  and  a 
standardized  approach  to  naming  the 
electronic  versions  of  the  opinions  has 
been  proposed,  implementation 
procedures  at  the  courts  of  appeals  are 
still  being  developed.  Expansion  to 
district  and  bankruptcy  courts  is  being 
considered. 

III.  Current  Forms  for  Qting  Electronic 
Opinions 

There  are  two  primary  CALR 
publishers — Mead  Data  Central 
(publisher  of  the  LEXIS  legal  research 
data  base)  and  West  Publishing 
Company  (publisher  of  the  WESTLAW 
legal  research  data  base).  Each  company 
assigns  a  unique  document  number  to 
each  opinion  on  its  data  base,  but  the 
number  assigned  to  any  particular 
opinion  on  WESTLAW  is  different  from 
the  number  on  LEXIS.  The  LEXIS  and 
WESTLAW  numbers  are  sequential 
numbers  that  have  no  intrinsic 
meaning.' 

Guidance  to  citing  electronic  opinions 
is  given  in  the  Harvard  Blue  Book  and 
the  University  of  Chicago  Maroon  Book. 
The  Harvard  Blue  Book  states:  "If  an 
unreported  case  is  available  on  a 
computerized  legal  research  service, 
indicate  that  fact  parenthetically: 
Ostegaard  v.  DeMarco,  No.  91-127  (D. 
Wyo.  Aug.  7, 1992)  (LEXIS.  Genfed 
library.  Dist.  file)."  * 


«  The  Supreme  Court  of  the  United  States 
currently  diiseminatea  opinions  to  a  limited  number 
of  organizations  via  HERMES,  a  separate  computer 
system  not  part  of  EDOS.  The  organizations  with 
access  to  HERMES  then  are  responsible  for  broad 
distribution  to  the  public. 

*  Beginning  at  1  with  each  new  year,  Mead 
assigns  a  unique  sequential  number  to  each  opinion 
as  it  is  added  to  a  particular  library.  The  primary 
LEXIS  federal  libraries  are  Ua  USAJT,  DIST.  and 
CLCT.  Thus,  LEXIS  electronic  citatioas  are: 

1990  US  LEXIS  1 

1990  USAPP  LEXIS  1 

1990  DIST  LEXIS  1 

1990  CLCT  LEXIS  1 

West  also  assigns  a  sequential  number  to  all 
opinions  loaded  on  WESTLAW,  beginning  at  1 
again  with  each  new  year.  However,  West  does  not 
need  a  combination  of  the  file  name  and  sequence 
number  to  identify  uniquely  a  particular  opinion. 
West  just  assigns  a  sequential  number  regardless  of 
whether  the  opinion  is  U.S.  Supreme  Court.  U.S. 
appellate  court  U.S.  district  court  or  a  state  court. 
A  West  customer  service  representative  said  the 
West  electronic  citation  numbers  go  up  into  the 
hundreds  of  thousands  each  year. 

♦  A  Uniform  System  of  Citation.  14th  Editioa 
Harvard  Law  Review  Association.  19S6,  Sec  10.7.2. 
p.  51. 


The  University  of  Chicago  Maroon 
Book  identifies  both  LEXIS  and 
WESTLAW  formats  as  acceptable 
electronic  citations:  "For  computer 
research  service  citations,  follow  the 
form  used  by  the  service.  For  example, 

Gioda  V.  Saipan  Stevedoring  Company, 

Inc.,  1988  US  App  LEXIS  11248,  '18 

(9th  Cir). 
Gioda  V.  Saipan  Stevedoring  Company, 

Inc..  1988  WL  8494, 13  (9th  Cir)."  » 
Each  LEXIS  cite  indicates  the  year  of  the 
decision,  the  jurisdiction  or  forum  of  the 
decision,  and  a  LEXIS  document 
number.  Each  WESTLAW  cite  indicates 
the  year  of  the  decision,  the  document 
number,  and  the  jurisdiction.  When  the 
print  citation  becomes  available,  this 
citation  is  suppressed  but  still  available 
for  retrieval. 

Thus,  three  citation  formats  are 
currently  used  for  citing  to  electronically 
available  documents:  (1)  Identification 
by  case  number,  jurisdiction,  and  date, 
plus  electronic  data  base  publisher  and 
file;  (2)  year,  jurisdiction,  and 
WESTLAW  document  number  and  (3) 
year,  jurisdiction,  and  LEXIS  document 
number.  Such  citations  are  used 
principally  for  identifying  unreported 
decisions,  because  under  current 
practices  the  citation  to  a  printed 
opinion  is  the  only  citation  to  be  used 
after  an  opinion  is  published. 

All  three  electronic  citation  formats 
identify  the  court  issuing  the  opinion 
and  the  year  the  opinion  was  issued. 
These  are  important  because  they  help 
identify  the  extent  to  which  the  cited 
opinion  has  precedential  value.  Beyond 
that,  the  variations  in  format  from  the 
Blue  Book  to  the  Maroon  Book  refiect 
various  approaches  to  locating  the 
precise  document  being  referenced. 

The  Harvard  Blue  Book  format 
requires  both  case  number  and  precise 
date  to  pinpoint  the  decision  being  cited, 
because  several  different  opinions  can 
be  related  to  the  same  case  number. 
Both  CALR  publishers  have  settled  upon 
a  unique  document  number  as  the  best 
way  to  identify  an  opinion. 

The  University  of  Chicago's  Maroon 
Book  approach  uses  the  CALR  publisher 
document  numbers;  however,  each 
major  publisher  uses  a  different  number 
for  the  same  opinion.  Citing  to  both 
LEXIS  and  WESTLAW  document 
numbers  is  cumbersome  and  leaves 
open  the  possibility  that  citations  to 
additional  publishers,  unique  numbers 
may  be  necessary  if  new  publishers 
enter  the  CALR  field. 


•  The  Universty  of  Chicago  Manual  of  Legal 
Citation,  The  Lawyers  CoK)perative  Publishing  Co., 
Bancroft-Whitney  Co..  and  Mead  Data  Central.  Inc.. 
1980.  Rule  4.2  (b).  p.l7. 


If  a  unique  identifier  is  assig: 
court  to  each  opinion  which  is 
available  on  the  electronic  bull 
board,  that  identifier  could  be 
cite  to  the  electronic  record  wi 
reference  to  a  CALR  publisher. 

IV.  Proposed  Recommendatioc 

The  Library  Program  Subcor 
met  on  June  14, 1991  and  agree 
the  following  proposals  for 
consideration  in  developing  an 
implementing  parallel  electron 
citations: 

A.  Standard  electronic  citati 
should  be  permanent,  parallel 
interim  citations. 

B.  EDOS  and  standard  elect] 
citations  should  be  designed  b 
enough  so  they  can  be  used  foi 
and  bankruptcy  courts,  and  ev 
state  and  other  courts  if  they  v 
follow  the  tame  approach.  An 
assessment  of  expanding  elect 
citation  to  district  and  bankruj 
courts  should  be  made  after  fu 
implementation  and  subsequei 
evaluation  of  EDOS  in  the  com 
appeals. 

C.  Electronic  citations  shouh 
letters  ECS  (for  "electronic  citj 
system")  to  identify  electronic 
numbers. 

D.  The  standard  electronic  c 
should  be  based  on  the  EDOS 
because  an  electronic  citation 
case  number,  court,  and  date  ii 
guaranteed  to  be  unique. 

E.  The  following  proposed  E 
naming  structure  should  be  coi 
for  implementation.  The  recom 
format  is  YYTSSSSP.XXX.  whi 
Year  of  Opinion,  T  =  Type  of  i 
SSSS  =  Sequence  Number,  P  = 
Published  and  Amended  Indici 
XXX  =  Court  Identifier.  Arabi 
numbers  for  the  sequence  num 
portion  of  the  name  should  be 
the  number  of  opinions  exceed 
which  time  the  first  digit  of  the 
number  should  become  an  alpl 
code. 

F.  The  actual  format  of  the  s 
electronic  citation  should  be  tl 
the  EDOS  file  name.  If  the  opir 
printed  in  the  official  reporter, 
electronic  citation  should  be  ui 
the  official  print  citation,  e.g..  ( 

V.  DeMarco.  ECS  90A0322P.05. 
976  (5th  Cir.  1990).  If  the  opinic 
available  in  the  official  reportc 
electronic  citation  should  be  ui 
the  case  name.  e.g..  Ostegaard 
DeMarco.  ECS  90A0322P.05.  If 
amendments  to  the  opinion,  th 
electronic  citation  should  be  si 
all  amending  file  names  includ 
Ostegaard  v.  DeMarco,  ECS 
90A0322P.05  as  amended  by 


JMi 


6  /  Tuesday.  August  13,  1991  /  Notices 


Federal  Register  /  Vol.  56.  No.  156  /  Tuesday,  Atigust  13.  1991  /  Notices 


38459 


he  circuits  but  full  text 

[mplementation  of 

ourts  of  appeals  should 

October  1. 1991.  * 

m  of  citation  to 

tained  opinions  is  being 

ttate  their  use  in 

ting.  Although  EDOS 

able  and  a 

iroach  to  naming  the 

18  of  the  opinions  has 

nplementation 

I  courts  of  appeals  are 

ped.  Expansion  to 

ruptcy  courts  is  being 

8  for  Citing  Electronic 

primary  CALR 
d  Data  Central 
LEXIS  legal  research 
/est  Publishing 
her  of  the  WESTLAW 
ta  base].  Each  company 
docimient  number  to 
ts  data  base,  but  the 
to  any  particular 
[LAW  is  different  from 
SXIS.  The  LEXIS  and 
bers  are  sequential 
re  no  intrinsic 

dng  electronic  opinions 
irvard  Blue  Book  and 
Chicago  Maroon  Book. 
e  Book  states:  "If  an 
is  available  on  a 
al  research  service, 
parenthetically: 
^arco.  No.  91-127  (D. 
2)  (LEXIS.  Genfed 


rt  of  the  United  States 

■  opinions  to  a  limited  number 

[ERMES,  a  leparate  computer 

OS.  The  organizations  with 

en  are  responsible  for  broad 

)Iic. 

h  each  new  year,  Mead 

ential  number  to  each  opinion 

ticular  library.  The  primary 

s  are  Ua  USAPP,  DIST.  and 

ectronic  citatioas  are: 


sequential  number  to  all 
ESTLAW.  beginning  at  1 
^ear.  However,  West  does  not 
r  the  file  name  and  sequence 
iquely  a  particular  opinion, 
iquential  number  regardless  of 
I  U.S.  Supreme  Court.  U.S. 
listrict  court  or  a  state  court, 
ice  representative  said  the 
sn  numbers  go  up  into  the 
s  each  year. 

I  of  Citation.  14th  Editioa 
Association.  1986,  Sec  ia7.2. 


The  University  of  Chicago  Maroon 
Book  identifies  both  LEXIS  and 
WESTLAW  formats  as  acceptable 
electronic  citations:  "For  computer 
research  service  citations,  follow  the 
form  used  by  the  service.  For  example. 

Gioda  V.  Saipan  Stevedoring  Company, 

Inc.,  1988  US  App  LEXIS  11248.  '16 

(9th  Cir). 
Gioda  V.  Saipan  Stevedoring  Company, 

Inc.,  1988  WL  8494, 13  (9th  Cir)."  * 
Each  LEXIS  cite  indicates  the  year  of  the 
decision,  the  jurisdiction  or  forum  of  the 
decision,  and  a  LEXIS  document 
number.  Each  WESTLAW  cite  indicates 
the  year  of  the  decision,  the  document 
number,  and  the  jurisdiction.  When  the 
print  citation  becomes  available,  this 
citation  is  suppressed  but  still  available 
for  retrieval. 

Thus,  three  citation  formats  are 
currently  used  for  citing  to  electronically 
available  documents:  (1)  Identification 
by  case  number,  jurisdiction,  and  date, 
plus  electronic  data  base  publisher  and 
file;  (2)  year,  jurisdiction,  and 
WESTLAW  document  number;  and  (3) 
year,  jurisdiction,  and  LEXIS  document 
number.  Such  citations  are  used 
principally  for  identifying  unreported 
decisions,  because  under  current 
practices  the  citation  to  a  printed 
opinion  is  the  only  citation  to  be  used 
after  an  opinion  is  pubhshed. 

All  three  electronic  citation  formats 
identify  the  court  issuing  the  opinion 
and  the  year  the  opinion  was  issued. 
These  are  important  because  they  help 
identify  the  extent  to  which  the  cited 
opinion  has  precedential  value.  Beyond 
that,  the  variations  in  format  from  the 
Blue  Book  to  the  Maroon  Book  reflect 
various  approaches  to  locating  the 
precise  document  being  referenced. 

The  Harvard  Blue  Book  format 
requires  both  case  number  and  precise 
date  to  pinpoint  the  decision  being  cited, 
because  several  different  opinions  can 
be  related  to  the  same  case  number. 
Both  CALR  publishers  have  settled  upon 
a  unique  document  number  as  the  best 
way  to  identify  an  opinion. 

The  University  of  Chicago's  Maroon 
Book  approach  uses  the  CALR  publisher 
document  numbers;  however,  each 
major  publisher  uses  a  different  number 
for  the  same  opinion.  Citing  to  both 
LEXIS  and  WESTLAW  document 
numbers  is  cumbersome  and  leaves 
open  the  possibility  that  citations  to 
additional  publishers,  unique  numbers 
may  be  necessary  if  new  publishers 
enter  the  CALR  field. 


•  TVie  Universty  of  Chicago  Manual  of  Legal 
Citation,  The  Lawyers  Co-operative  Publishing  Co., 
Bancroft-Whitney  Co..  and  Mead  Data  Central.  Inc.. 
1988.  Rule  4.2  (b).  p.l7. 


If  a  unique  identifier  is  assigned  by  a 
court  to  each  opinion  which  is  made 
available  on  the  electronic  bulletin 
board,  that  identifier  could  be  used  to 
cite  to  the  electronic  record  without 
reference  to  a  CALR  publisher. 

IV.  Proposed  Recommendations 

The  Library  Program  Subcommittee 
met  on  ]une  14, 1991  and  agreed  upon 
the  following  proposals  for 
consideration  in  developing  and 
implementing  parallel  electronic 
citations: 

A.  Standard  electronic  citations 
should  be  permanent,  parallel  and  not 
interim  citations. 

B.  EDOS  and  standard  electronic 
citations  should  be  designed  broadly 
enough  so  they  can  be  used  for  district 
and  bankruptcy  courts,  and  even  for 
state  and  other  courts  if  they  wish  to 
follow  the  same  approach.  An 
assessment  of  expanding  electronic 
citation  to  district  and  bankruptcy 
courts  should  be  made  after  full 
implementation  and  subsequent 
evaluation  of  EDOS  in  the  courts  of 
appeals. 

C.  Electronic  citations  should  use  the 
letters  ECS  (for  "electronic  citation 
system")  to  identify  electronic  document 
numbers. 

D.  The  standard  electronic  citation 
should  be  based  on  the  EDOS  file  name, 
because  an  electronic  citation  based  on 
case  number,  court,  and  date  is  not 
guaranteed  to  be  unique. 

E.  The  following  proposed  EDOS  file 
naming  structure  should  be  considered 
for  implementation.  The  recommended 
format  is  YYTSSSSP.XXX,  where  YY  = 
Year  of  Opinion.  T  =  Type  of  Court, 
SSSS  =  Sequence  Number,  P  = 
Published  and  Amended  Indicator,  and 
XXX  =  Court  Identifier.  Arabic 
numbers  for  the  sequence  number 
portion  of  the  name  should  be  used  until 
the  number  of  opinions  exceeds  9,999,  at 
which  time  the  first  digit  of  the  sequence 
number  should  become  an  alphanumeric 
code. 

F.  The  actual  format  of  the  standard 
electronic  citation  should  be  the  same  as 
the  EDOS  file  name.  If  the  opinion  is 
printed  in  the  official  reporter,  the 
electronic  citation  should  be  used  with 
the  official  print  citation,  e.g.,  Ostegaard 

V.  DeMarco.  ECS  90A0322P.05,  369  F.2d 
976  (5th  Cir.  1990).  If  the  opinion  is  not 
available  in  the  official  reporter,  the 
electronic  citation  should  be  used  with 
the  case  name,  e.g.,  Ostegaard  v. 
DeMarco,  ECS  90A0322P.05.  If  there  are 
amendments  to  the  opinion,  the 
electronic  citation  should  be  shown  with 
all  amending  file  names  included,  e.g., 
Ostegaard  v.  DeMarco,  ECS 
90A0322P.05  as  amended  by 


90A0322A.05,  gOA0322B.05,  309  F.2d  976 
(5th  Cir.  1990). 

G.  Fixed  page  breaks  and  numbers 
within  the  electronic  document  should 
be  used  as  pinpoint  citations  in 
electronic  citations.  Fixed  page  breaks 
and  numbers  should  be  inserted  when 
an  opinion  is  completed  and  ready  to  be 
filed. 

H.  Standard  electronic  citations 
should  be  linked  to  EDOS  and 
implemented  in  conjunction  with  the 
electronic  dissemination  of  opinions  by 
the  federal  courts.  This  means  that 
implementation  of  electronic  citations 
for  appellate  court  opinions  would  begin 
immediately  upon  approval  by  the 
Judicial  Conference.  In  other  courts, 
implementation  of  electronic  citations 
would  depend  upon  the  availability  of 
their  opinions  on  EDOS. 

I.  All  opinions  plus  any  amending 
orders  should  be  posted  on  EDOS.  Thus. 
EDOS  would  contain  all  court  opinions, 
and  any  amendments  to  them,  rather 
than  just  published  opinions. 

I.  An  opinion  should  remain  posted  on 
EDOS  for  at  least  one  month.  Beyond 
that,  the  length  of  time  opinions  remain 
on  EDOS  should  be  determined  by  each 
court.  Notice  of  the  court's  policy  for 
length  of  time  an  opinion  remains  on 
EDOS  should  be  provided  when  the  user 
signs  on  to  that  court's  EDOS  bulletin 
board.  Each  month  an  archival  copy  of 
the  EDOS  data  base  should  be  made 
before  any  opinions  are  purged  from  the 
data  base.  The  monthly  archives  of 
electronic  opinions  should  be  retained 
by  the  court  for  two  to  three  years. 

K.  Documents  should  be  offered  in  the 
court's  word  processing  format  and  any 
other  formats  a  court  chooses  to 
provide.  The  format(8)  offered  by  a  court 
should  be  listed  in  the  introductory 
information  presented  on  the  electronic 
bulletin  board. 

Background  and  analysis  supporting  the 
recommendations  for  implementing 
standard  parallel  electronic  citations  are 
presented  on  the  following  pages  of  this 
report. 

V.  Discussion  and  Analysis 

A.  Parallel  Citations 

Standard  electronic  citations  should 
be  permanent,  parallel  and  not  interim 
citations. 

Currently  the  two  primary  CALR 
publishers  are  Mead  Data  Central  and 
West  Publishing  Company.  However,  it 
is  hkely  that  more  publishers  wrill  enter 
the  legal  electronic  publishing  market  in 
years  to  come  as  the  cost  barriers  to 
market  entry  drop.  Other  publishers 
probably  will  assign  their  own  unique 
opinion  identifier  numbers  if  a  standard 
electronic  citation  is  not  established. 


An  interim  citation  would  be  used 
until  a  print  citation  became  available. 
A  parallel  electronic  citation  would  be 
used  concurrently  with  a  print  citation 
and  would  remain  as  a  permanent  part 
of  the  opinion. 

Some  courts  and  law  offices  are 
reducing  their  print  collections  and 
partially  replacing  them  with 
subscriptions  to  online  legal  research 
data  bases  and/or  compact  disk  (optical 
disk)  publications.  While  it  is  important 
that  citation  to  printed  reports  of  court 
decisions  continue,  so  that  persons  who 
only  have  access  to  printed  reporters 
can  find  copies  of  referenced  decisions, 
it  is  also  important  for  the  judiciary  to 
establish  a  uniform  reference  to 
electronic  versions  of  court  decisions 
before  additional  versions  of  electronic 
citations  are  begim.  A  standard  parallel 
electronic  citation  would  allow  the 
increasing  number  of  persons  who  use 
electronic  searching  to  identify  and 
locate  the  electronic  version  of  an 
opinion  readily  without  regard  for  which 
company  publishes  the  opinion  or 
provides  the  electronic  data  base  of 
opinions. 

B.  Expansion  to  Other  Courts 

EDOS  and  standard  electronic 
citations  should  be  designed  broadly 
enough  so  they  can  be  used  for  district 
and  bankruptcy  courts,  and  even  for 
state  and  odier  courts  if  they  wish  to 
follow  the  same  approach.  An 
assessment  of  expanding  electronic 
citation  to  district  and  bankruptcy 
courts  should  be  made  after  full 
implementation  and  subsequent 
evaluation  of  EDOS  in  the  courts  of 
appeals. 

In  establishing  a  standard  electronic 
citation  and  encouraging  parallel  use  of 
the  citation  with  the  print  citation,  the 
federal  judiciary  should  devise  a 
standard  citation  that  is  as  broad  as 
possible.  It  should  be  appropriate  for  not 
only  the  federal  appellate  courts  but 
also  the  district  and  bankruptcy  courts. 

EDOS  was  originally  conceived  as  a 
means  of  disseminating  appellate 
opinions.  It  is  currently  being 
implemented  in  the  courts  of  appeals.  In 
most  courts  of  appeals,  opinions  are 
funneled  to  a  central  person,  known  as 
an  "opinions  clerk,"  who  releases  the 
court's  opinions  for  publication.  Actual 
publication  is  done  under  contract  in 
most  circuits.  After  the  judge  completes 
an  opinion,  it  is  sent  to  the  printer.  In 
some  circuits,  the  printer  proofs  the 
opinion  and  provides  cite  checking 
services.  The  opinion  is  printed  within  a 
relatively  short  period  (two  days  to  two 
weeks),  and  after  the  judge  approves  the 
slip  opinion  for  release,  the  printer 
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produces  sufficient  copies  to  mail  to  the 
clerk,  the  judges  in  the  circuit,  and  a  list 
of  subscribers.  In  some  circuits  the 
subscriber  list  varies  depending  on 
whether  the  opinion  is  "published"  or 
not.  Two  circuits  already  use  electronic 
conununications  to  send  opinions  to  the 
printer. 

In  most  district  and  bankruptcy 
courts,  the  judge  determines  that  an 
opinion  should  be  published  and  sends 
the  opinion  directly  to  the  publishers  in 
pre-addressed  envelopes  provided  by 
the  publishers.  A  copy  of  each  opinion  is 
sent  to  the  clerk's  office  and  filed  in  the 
case  hie,  but  in  niost  district  and 
bankruptcy  clerks  offices,  no  one  person 
is  responsible  for  dissemination  of 
opinions  to  publishers. 

If  EDOS  is  expanded  to  the  district 
and  bankruptcy  courts,  it  will  be 
necessary  to  change  current  procedures 
to  involve  the  clerk's  office.  The  clerk's 
office  would  be  responsible  for  inserting 
the  date  filed,  assisning  the  sequence 
number  and  creating  the  related  EDOS 
file  name,  inserting  the  EDOS  file  name 
and/or  electronic  citation  et  the 
beginning  of  the  document,  checking  to 
see  that  pages  are  properly  defined  and 
numbered,  converting  the  document  to 
any  additional  ASCII  or  word 
processing  formats  necessary,  updating 
the  cross  reference  list  with  the  case 
name  and  new  opinion  file  name,  and 
uploading  •  the  renamed  file  to  the 
EDOS  bulleHn  board. 

Most  district  and  bankruptcy  courts 
have  fewer  than  25  published  opinions 
per  month,  according  to  a  survey 
conducted  in  May  of  1991.  The  survey 
indicated  that  the  average  number  of 
unreleased  opinions  is  70  per  month  in 
district  courts  and  10  per  month  in 
bankruptcy  courts.  It  is  likely  that 
opinions  from  district  and  bankruptcy 
courts  can  be  uploaded  to  the  appellate 
court's  EDOS  system. 

While  the  Judicial  Conference  has  no 
pohcy-making  role  for  the  United  States 
Tax  Court.  United  States  Court  of 
Veterans  Appeals,  United  States  Court 
of  Military  Appeals,  or  state  courts,  if  a 
broad  perspective  is  used  when  the 
standard  federal  electronic  citation 
format  is  designed  it  would  be  easy  for 
other  courts  to  adopt  a  similar  format. 
Such  standardization  probably  would  be 
appreciated  by  members  of  the  bar. 

As  many  as  26  appellate  state  courts 
now  distribute  opinions  electronically  to 
West  and/or  Mead,  Colorado,  New 
York,  and  California  are  publishing  their 
state  court  opinions  on  compact  disk, 
and  in  the  near  future,  Virginia  and  Utah 


*  "Uploading"  means  transmitting  a  copy  of  a  file 
over  tdephone  Una*  to  another  compster  lyBtem 
and  leaving  the  copy  on  the  remote  computer. 


plan  to  pubUsh  state  opinions  on 
compact  disk.  The  New  Mexico  bar  has 
posted  state  appellate  court  opinions 
since  1987  on  LegalNet,  which  is  part  of 
a  larger  statewide  fiber  optic  network 
containing  a  variety  of  state  information 
that  can  be  accessed  and  searched  for 
S.60  per  minute.  State  and  bankruptcy 
docketing  data  is  also  available  on 
LegalNet.  Federal  courts  are  given  free 
access  to  the  New  Mexico  system  in 
return  for  supplying  electronic  versions 
of  their  opinions,  which  date  back  to 
1989. 

C.  Electronic  Citation  System  Name 

Electronic  citations  should  use  the 
letters  ECS  (for  "electronic  citation 
system")  to  identify  electronic  document 
numbers. 

Some  responses  to  the  February  1991 
proposal  suggested  that  the  citation 
name  should  identify  the  opinion  source 
as  a  federal  court.  The  electronic 
citation  system  has  been  designed  very 
broadly,  however,  so  that  it  can  be 
adopted  by  state  as  well  as  federal 
courts.  Therefore,  ECS  is  recommended 
to  facilitate  use  by  state  and  other 
courts. 

,D.  Electronic  Citation  Based  on  EDOS 
File  Name 

The  standard  electronic  citation 
should  be  based  on  the  EDOS  file  name, 
because  an  electronic  citation  based  on 
case  number,  court,  and  date  is  not 
guaranteed  to  be  unique. 

Some  who  commented  on  the 
February  1991  proposal  to  base  the 
electronic  citation  on  the  EDOS  file 
name  saw  no  need  to  create  a  new 
numbering  system.  They  suggested 
continuing  to  use  the  case  number,  as 
provided  in  the  Blue  Book.  However, 
multiple  opinions  can  be  issued  for  one 
case  number.  For  a  case  number  to 
identify  an  opinion  uniquely,  it  must 
include  the  date  the  opinion  was  issued, 
the  court,  and  in  bankruptcy  courts,  an 
adversarial  number.  Examples  of 
citations  using  case  number  for 
appellate,  district,  and  bankruptcy 
courts  are  shown  below: 

Court  of  appeals  citation  exBmple:  No.  89- 

16372  (3d  Cir.  Feb.  28, 1991) 
District  court  example:  No.  CV-€9-207»-EFL 

(E.O.  Pa.  Feb.  2&  1S91) 
Bankruptcy  court  example:  No.  89-00396, 

Adv.  No.  89-0084  (Bankr.  E.D.  Pa.  Feb.  28, 

1991) 

If  the  electronic  citation  is  based  on 
case  nimiber  and  date  of  issue,  those 
items  are  already  available  on  the  first 
page  of  the  opinion.  Currently,  a  docket 
clerk  updates  the  word  processing 
document  with  the  date  of  fding.  If  an 
electronic  citation  is  based  on  the  EDOS 
file  name,  the  clerk  who  assigns  the  file 


name  for  EDOS  would  also  be  required 
to  add  that  citation  to  the  first  page  of 
the  opinion. 

There  is  an  argument  that  long  case 
numbers  will  lead  to  more  typographical 
errors.  While  it  is  unlikely  that  a  court 
would  issue  two  opinions  for  the  same 
case  number  on  the  same  date,  since  it 
is  within  the  realm  of  possibility,  case 
number  and  date  are  not  unique 
identifiers.  From  time  to  time 
bankruptcy  courts  issue  two  opinions  for 
the  same  case  on  the  same  day.  An 
opinion  citation  requires  a  unique 
identifier.  Mead  and  West  do  not 
include  the  case  number  in  the  file  name 
when  assigning  electronic  citation 
numbers  to  opinions  on  LEXIS  and 
WESTLAW. 

E.  Structure  of  EDOS  File  Name 

The  following  proposed  EDOS  file 
naming  structure  should  be  considered 
for  implementation.  The  recommended 
format  is  YYTSSSSP.XXX.  where 
YY= Year  of  Opinion,  T=Type  of  Court 
SSSS= Sequence  Number,  P= Published 
and  Amended  Indicator,  and 
XXX = Court  Identifier.  Arabic  numbers 
for  the  sequence  number  portion  of  the 
name  shoiild  be  used  until  the  number  of 
opinions  exceeds  9,999.  at  which  time 
the  first  digit  of  the  sequence  number 
should  become  an  alphanumeric  code. 

It  is  recommended  that  a  unique  file 
name  be  assigned  to  each  opinion  Issued 
by  a  court  and  posted  on  the  EDOS 
bulletin  board.  The  name  contains 
"codes"  for  the  year  issued,  the  type  of 
coiut  issuing  the  opinion  (S= supreme, 
A = appellate,  P= bankruptcy  appellate 
panel,  B= bankruptcy,  C= Claims  Court, 
I = Court  of  International  Trade,  and 
D= district),^  a  four-digit  sequence 
number,  a  published  and  amended 
indicator,  and  an  abbreviation 
identifying  the  issuing  court.  The  format 
is  YYTSSSSP.XXX,  where  YY  =  Year, 
T=Type  of  Court,  SSSS= Sequence 
Ntomber,  P= Published  and  Amended 
Indicator,  and  XXX = Court  Identifier. 
For  example,  90A0322P.05  would  be 
assigned  to  a  published  opinion  issued 
in  1990  by  an  appellate  court.  The  file 
name  shows  that  this  is  the  322nd 
opinion  filed  by  the  court  in  1990.  The 
"P"  following  322  means  it  is  a 
published  opinion:  a  "U"  would  indicate 
an  unpublished  opinion.  A  code  of  "A" 
through  "N"  indicates  the  level  of 
amendment  to  a  published  opinion;  a 


*  Other  courts,  such  as  the  U.S.  Tax  Court,  U.S. 
Court  of  Veterans  Appeals,  VS.  Court  of  Military 
Appeals,  and  state  courts,  can  choose  other  court 
type  indicators  to  identify  opinions  from  their 
courts,  if  they  choose  to  adopt  this  Trie  naming 
convention  and  the  related  electroaic  citation 
system. 


code  of  "V"  through  "Z"  indica 
level  of  amendment  to  an  unpu 
opinion.  The  issuing  court  is  th 
appellate  court  of  the  5th  Circu 
as  "05"  in  the  code).  Attachme: 
shows  a  list  of  the  court  identil 

EDOS  systems  use  either  the 
DOS  operating  systems.*  Most 
who  download  *  opinions  from 
will  be  using  PC's  with  DOS  oi 
systems.  Although  UNIX  syste: 
names  are  not  limited  to  11  ch( 
DOS  file  names  are.  If  EDOS  u 
download  a  file  with  more  thai 
characters  to  a  personal  compi 
file  name  will  be  tnmcated  aft( 
characters.*"  This  is  not  a  maj 
concern,  but  if  it  is  possible  to 
file  name  within  the  11-characi 
constraint,  this  approach  will 
accommodate  the  most  users  e 
allow  all  users  to  have  the  san 
name  for  any  given  document, 
opinion  file  name  need  not  exc 
11-character  DOS  limit,  unless 
number  is  to  be  included  as  pa 
file  name. 

The  primary  issue  with  the  f 
EDOS  file  name  is  whether  a  s 
number  of  four  digits  is  sufficit 
accommodate  all  opinions  issi 
court  in  a  year.  With  a  four-di{ 
sequence  number,  the  maximu 
opinions  per  year  per  court  wc 
9,999.  A  search  of  LEXIS  show 
opinions  in  1990  for  the  Southe 
of  New  York  District  Court  *  * . 
opinions  for  the  Southern  Disti 
New  York  Bankruptcy  Court.  J 
Southern  District  of  New  York 
largest  district  court,  a  four-dij 
appears  to  be  sufficient  If  it  is 

*  UNIX  is  a  popular,  vendor-tndepen 
user  operating  system.  DOS  stands  for 
Operating  System:"  it  is  the  most  widei 
operating  system  in  use  today  for  perse 
computers. 

*  "Downloading"  means  copying  •  Ti 
electronically,  retrieving  the  copy  over 
wires,  and  receiving  it  in  one's  local  co 

■0  If  the  person  downloading  is  selet 
few  opinions,  truncation  should  not  t>e 
l>ecause  the  person  can  probably  ident 
and  will  not  be  apt  to  overlay  one  file  i 
of  the  same  name  from  a  different  com 
those  who  download  all  the  opinions  p 
as  publishers,  the  Department  of  |ustic 
attorneys  general  would  be  prone  to  o 
they  used  a  PC  for  downloading  and  fll 
were  truncated.  Overlaying  ■  file  erase 
underlying  file. 

If  the  file  name  Is  used  as  the  dtatioi 
opposed  to  a  translation  of  the  file  nan 
more  important  to  stay  with  the  11-cha 
Otherwise,  there  would  \m  uimecessar 
with  a  file  name  of  more  than  11  chara 
users  would  locate  a  document  with  a 
identical  to  the  citation  they  had.  but  ti 
would  look  different  by  the  time  the  fU 
transferred  to  their  computer,  twcause 
would  t>e  truncated. 

■  ■  This  figure  Includes  U.S.  district  c 
and  magistrate  judge  opinions. 
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name  for  EDOS  would  also  be  required 
to  add  that  citation  to  the  first  page  of 
the  opinion. 

There  is  an  argument  that  long  case 
numbers  will  lead  to  more  typographical 
errors.  While  it  is  unlikely  that  a  court 
would  issue  two  opinions  for  the  same 
case  number  on  the  same  date,  since  it 
is  within  the  realm  of  possibility,  case 
number  and  date  are  not  unique 
identifiers.  From  time  to  time 
bankruptcy  courts  issue  two  opinions  for 
the  same  case  on  the  same  day.  An 
opinion  citation  requires  a  unique 
identifier.  Mead  and  West  do  not 
include  the  case  number  in  the  file  name 
when  assigning  electronic  citation 
numbers  to  opinions  on  LEXIS  and 
WESTLAW. 

E.  Structure  of  EDOS  File  Name 

The  following  proposed  EDOS  file 
naming  structure  should  be  considered 
for  implementation.  The  recommended 
format  is  YYTSSSSP.XXX.  where 
YY= Year  of  Opinion,  T =Type  of  Court 
SSSS= Sequence  Number,  P= Published 
and  Amended  Indicator,  and 
XXX = Court  Identifier.  Arabic  numbers 
for  the  sequence  number  portion  of  the 
name  should  be  used  until  the  number  of 
opinions  exceeds  9,999,  at  which  time 
the  first  digit  of  the  sequence  number 
should  become  an  alphanumeric  code. 

It  is  recommended  that  a  unique  file 
name  be  assigned  to  each  opinion  Lssued 
by  a  court  and  posted  on  the  EDOS 
bulletin  board.  The  name  contains 
"codes"  for  the  year  issued,  the  type  of 
coiut  issuing  the  opinion  (S= supreme. 
A = appellate.  P= bankruptcy  appellate 
panel.  B=bankniptcy,  C=Claims  Court, 
I = Court  of  International  Trade,  and 
D= district),^  a  four-digit  sequence 
number,  a  published  and  amended 
indicator,  and  an  abbreviation 
identifying  the  issuing  court.  The  format 
is  YYTSSSSP.XXX,  where  YY  =  Year. 
T=Type  of  Court.  SSSS= Sequence 
Number.  P= Published  and  Amended 
Indicator,  and  XXX = Court  Identifier. 
For  example.  90A0322P.05  would  be 
assigned  to  a  published  opinion  issued 
in  1990  by  an  appellate  court.  The  file 
name  shows  that  this  is  the  322nd 
opinion  filed  by  the  court  in  1990.  The 
"P"  following  322  means  it  is  a 
published  opinion:  a  "U"  would  indicate 
an  unpublished  opinion.  A  code  of  "A" 
through  "N"  indicates  the  level  of 
amendment  to  a  published  opinion;  a 


code  of  "V"  through  "Z"  indicates  the 
level  of  amendment  to  an  unpublished 
opinion.  The  issuing  court  is  the 
appellate  court  of  the  5th  Circuit  (shown 
as  "05"  in  the  code).  Attachment  1 
shows  a  list  of  the  court  identifier  codes. 

EDOS  systems  use  either  the  UNIX  or 
DOS  operating  systems.*  Most  users 
who  download  *  opinions  from  EDOS 
will  be  using  PC's  with  DOS  operating 
systems.  Although  UNIX  system  file 
names  are  not  limited  to  11  characters. 
DOS  file  names  are.  If  EDOS  users 
download  a  file  with  more  than  11 
characters  to  a  personal  computer,  the 
file  name  will  be  truncated  after  11 
characters.'"  This  is  not  a  major 
concern,  but  if  it  is  possible  to  create  a 
file  name  within  the  11-character  DOS 
constraint,  this  approach  will 
accommodate  the  most  users  and  will 
allow  all  users  to  have  the  same  file 
name  for  any  given  document.  The 
opinion  file  name  need  not  exceed  the 
11-character  DOS  limit,  unless  the  case 
number  is  to  be  included  as  part  of  the 
file  name. 

The  primary  issue  with  the  proposed 
EDOS  file  name  is  whether  a  sequence 
number  of  four  digits  is  sufficient  to 
accommodate  all  opinions  issued  by  any 
court  in  a  year.  With  a  four-digit 
sequence  number,  the  maximum 
opinions  per  year  per  court  would  be 
9,999.  A  search  of  LEXIS  showed  2,660 
opinions  in  1990  for  the  Southern  District 
of  New  York  District  Court « »  and  178 
opinions  for  the  Southern  District  of 
New  York  Bankruptcy  Court.  Since  the 
Southern  District  of  New  York  is  the 
largest  district  court,  a  four-digit  limit 
appears  to  be  sufficient  If  it  is 


*  Other  courts,  such  u  the  U.S.  Tax  Court,  U.S. 
Court  of  Veterans  Appeals.  VS.  Court  of  Military 
Appeals,  and  state  courts,  can  choose  other  court 
type  indicator*  to  identify  opinions  from  their 
courts,  if  they  choose  to  adopt  this  THe  naming 
convention  and  the  related  stectroWGCttatian 
system. 


*  U^^X  is  a  popular,  vendor-independent,  multi- 
user operating  system.  DOS  stands  for  "Disk 
Operating  System:"  it  is  the  most  widespread 
operating  system  in  use  today  for  personal 
computer*. 

*  "Downloading"  means  copying  a  file 
electronically,  retrieving  the  copy  over  telephone 
wires,  and  receiving  it  in  one's  local  computer. 

'0  If  the  person  downloading  is  selecting  or\ly  a 
few  opinions,  truncation  should  not  be  a  problem, 
because  the  person  can  probably  identify  the  files 
and  will  not  be  apt  to  overlay  one  file  with  another 
of  the  same  name  from  a  different  court.  However, 
those  who  download  all  the  opinions  posted,  such 
as  publishers,  the  Department  of  justice,  or  state 
attorneys  general  would  be  prone  to  overlay  flies  if 
they  used  a  PC  for  downloading  and  file  name* 
were  truncated.  Overlaying  a  file  erase*  the 
underlying  file. 

If  the  file  name  Is  used  as  the  citation  format  (as 
opposed  to  a  translation  of  the  file  name).  It  is  even 
more  important  to  stay  with  the  11-character  limit. 
Otherwise,  there  would  be  uimecessary  confusion 
writh  a  file  name  of  more  than  11  character*.  EDOS 
users  would  locate  a  document  with  a  file  name 
identical  to  the  citation  they  had.  but  the  file  name 
would  look  different  by  the  time  the  file  was 
transferred  to  their  computer,  because  the  name 
would  be  truncated. 

■  ■  This  figur*  include*  U.S.  di*trict  court  judge 
and  magistrale  judge  opinioiu. 


subsequently  determined  that  all  orders, 
as  well  as  aU  opinions,  issued  by  a 
district  and/or  bankruptcy  court  are  to 
be  posted  on  EDOS  and  available  for 
electronic  citation,  then  four  Arabic 
number  digits  would  not  suffice. 
However,  it  would  be  possible  to  use  the 
same  proposed  structure  for  the  file 
name  if  the  alphabet,  instead  of 
numbers,  were  used  for  one  or  more  of 
the  four  digits  in  the  sequence  code.'* 

F.  Format  of  Electronic  Citation 

The  actual  format  of  the  standard 
electronic  citation  should  be  the  same  as 
the  EDOS  file  name.  If  the  opinion  is 
printed  in  the  official  reporter,  the 
electronic  citation  should  be  used  with 
the  official  print  citation,  e.g.,  Ostegaard 
V.  DeMarco.  ECS  gOA0322P.05,  SdQ  F.2d 
976,  (5th  Cir.  1990).  If  the  opinion  is  not 
available  in  the  official  reporter,  the 
electronic  citation  should  be  used  with 
the  case  name.  e.g..  Ostegaard  v. 
DeMarco,  ECS  90A0322P.05.  If  there  are 
amendments  to  the  opinion,  the 
electronic  citation  should  be  shown  with 
all  amending  file  names  included,  e.g., 
Ostegaard  v.  DeMarco,  ECS 
90A0322P.05  as  amended  by 
90A0322A.05,  90A0322B.05.  389  F.2d  976 
(5th  Cir.  1990). 

If  the  EDOS  file  name  is  used  as  the 
basis  for  the  citation,  the  citation  could 
be  the  EDOS  file  name  itself  (e.g., 
90A0322P.05].'*  This  has  the  advantage 
of  not  requiring  any  translation  by  the 
clerk's  office  and,  if  opinions  were  to 
remain  on  EDOS  for  an  extended  time,  it 
would  allow  the  public  to  locate  and 
retrieve  documents  easily. 

Other  electronic  citation  formats  were 
considered,  such  as  the  general  format 
used  for  LEXIS  and  WESTLAW 
citations,  with  the  year  preceding  the 
identifying  source  name  and  the 
document  number  following  the  source 
name,  as  shown  in  the  example  below: 

Ostegaard  v.  DeMarco,  1990  5th  Cir. 
ECS  No.  322P,  369  F.2d.  976  (5th  Cir. 
1990). 

For  the  same  opinion,  if  it  were 
unpublished,  the  citation  would  be: 

Ostegaard  v.  DeMarco,  1990  5th  Cir. 
ECS  No.  322U 

Alternatively,  the  textual  citation  could 
follow  a  more  traditional  format: 


"  If  the  alphabet  were  used  for  all  four  digit*,  up 
to  450.975  opinion*  and  order*  per  year  per  court 
could  be  numbered.  The  decimal  numbering  system 
uses  a  base  of  10,  whereas  an  alphabet  numbering 
system  uses  a  base  of  28. 

"  Note  that  the  EDOS  file  name  U  not  the  (am* 
as  the  case  file  name.  No  change  to  the  c«*«  fU* 
numbering  schema  it  proposed.  Instead,  a 
completely  separate  nammg  scheme  is  being 
proposed  for  opinion*. 


Ostegaard  v.  DeMarco,  ECS  No.  322P, 
360  F.2d.  976  (5th  Cir.  1990) 

An  unpijblished  opinion  using  the  more 
traditional  format  would  be  shown  as: 

Ostegaard  v.  DeMarco,  ECS  No.  322U 
(5th  Cir.  1990) 

Although  these  citation  formats 
appear  more  legible  than  the  file  name 
at  first  glance,  the  Subcommittee 
concluded  that  cases  with  precedentied 
value  should  have  both  the  print  and 
electronic  citations.  The  electronic  file 
name  is  fairiy  easy  to  decipher  when  it 
is  placed  next  to  the  traditional  print 
citation.  Therefore,  an  electronic 
citation  consisting  of  the  file  name  itself 
is  recommended. 

Using  the  file  name  is  not 
advantageous  when  referring  to  an 
amended  opinion,  because  the  original 
file  name  will  only  allow  retrieval  of  the 
original  (i.e.,  unanended]  opinion. 
However,  if  an  opinion  is  revised 
through  an  amending  order,  citation  to 
the  amending  order  will  only  allow 
retrieval  of  the  amending  order,  not  the 
original  opinion.  Therefore,  the 
Subcommittee  agreed  that  amended 
opinions  should  be  cited  by  giving  the 
file  name  of  the  original  opinion  plus  the 
file  names  of  all  amendments.  The 
amendments  are  hke  pocket  parts.  In 
this  sense,  the  electronic  opinions  are 
not  as  "user  friendly"  as  the  printed 
opinions,  because  the  amendments  are 
not  integrated  into  the  opinions. 
Optionally,  all  amending  orders  could 
include  the  revised  opinion,  but  this 
would  require  additional  work  in  the 
judge's  chambers  or  clerk's  office.  Such 
an  approach  would  allow  an  electronic 
citation  to  the  latest  version  only  rather 
than  to  all  versions  of  the  opinion. 

G.  Pinpoint  Citations 

Fixed  page  breaks  and  numbers 
within  the  electronic  document  should 
be  used  as  pinpoint  citations  in 
electronic  citations.  Fixed  page  breaks 
and  numbers  should  be  Inserted  when 
an  opinion  is  completed  and  ready  to  be 
filed. 

Some  comments  on  the  February  1991 
electronic  citation  proposal  noted  that 
the  proposed  format  did  not  contain 
page  numbers.  Pinpoint  citations 
probably  are  necessary.  Page  numbers 
vary  from  publisher  to  pubUsher  and  are 
appropriate  only  for  citations  to  a 
particular  case  reporter.  Moreover,  If 
one  wants  to  print  the  electronic  version 
of  the  document  and  use  pinpoint 
citations  to  locate  a  particular  passage, 
a  page  number  could  be  a  misleading 
pinpoint  citation.  Page  numbering  varies 
depending  on  the  printer  used  and  the 
defined  page  size  in  the  word  processing 
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document  Therefore,  if  page  numbers 
are  used  for  pinpoint  citation,  they  must 
be  inserted  with  fixed  ("hard")  page 
breaks  and  a  clear  indication  of  the  page 
number. 

Paragraph  numbers  could  be  used,  but 
they  change  the  appearance  of  the 
opinion  and  therefore  are  not  desirable. 
Also,  paragraph  numbering  would 
require  extra  work  in  chambers  or  the 
clerk's  office  to  add  the  numbers. 

Theoretically,  pinpoint  citations 
should  not  be  a  problem.  Page  numbers 
are  necessary  for  printed  citations, 
because  one  must  go  to  a  book  to  look 
up  the  case,  and  it  is  inefficient  to  scan 
the  entire  opinion  to  find  the  cited  text. 
However,  a  parallel  electronic  citation  is 
another  matter.  It  is  to  be  used  with  an 
electronic  search,  and  the  best  way  to 
find  the  quote  is  to  search  for  the  quoted 
language  electronically.  When  one 
searches  an  electronic  data  base  of 
opinions  (whether  using  an  online  data 
base  or  optical  disk  system],  page 
numbers  are  an  anachronism.  On  the 
other  hand,  one  who  uses  electronic 
versions  of  opinions  may  want  to  print 
the  opinions. 

While  no  solution  is  perfect,  fixed 
page  breaks  and  numbers  in  the 
electronic  version  of  the  document 
provide  the  best  solution.  A  standard 
electronic  citation  to  a  particiilar 
quotation  on  page  seven  of  the 
electronic  file  would  then  be  shown  as 
Ostegaard  v.  DeMarco,  ECS 
90A0322P.05,  7.  369  F.2d.  976,  979  (5th 
Cir.  1990). 

//.  Timing 

Standard  electronic  citations  should 
be  linked  to  EOOS  and  implemented  in 
conjunction  with  the  electronic 
dissemination  of  opinions  by  the  federal 
courts.  This  means  that  implementation 
of  electronic  citations  for  appellate  court 
opinions  would  begin  immediately  upon 
approval  by  the  Judicial  Conference.  In 
other  courts,  implementation  of 
electronic  citations  would  depend  upon 
the  availability  of  their  opinions  on 
EDOS. 

A  standard  electronic  citation  based 
on  the  EDOS  file  name  will  only  work 
for  cases  issued  via  EDOS  (in  1992  and 
thereafter).  This  means  electronic 
citations  will  be  phased  in  gradually. 
There  are  no  plans  to  assign  electronic 
citations  to  older  opinions. 

/.  Items  To  Be  Posted  on  EDOS 

All  opinions  plus  any  amending 
orders  should  be  posted  on  EDOS.  Thus. 
EDOS  would  contain  all  court  opinions 
and  any  amendments  to  them,  rather 
than  just  published  opinions. 

The  Library  Program  Subcommittee 
recommends  posting  all  opinions. 


regardless  of  publishers'  interest  so  that 
the  public  can  access  any  opinion  of  the 
court,  at  least  for  a  limited  period  of 
time.'*  Opinions  will  be  posted  on 
EDOS  at  the  time  they  are  considered 
final  and  are  released  to  publishers. 

Judges  determine  which  opinions  are 
to  be  "published,"  and  only  published 
opinions  may  be  cited  as  precedent  in 
the  appellate  courts.  Some  district 
courts,  such  as  the  District  Court  for  the 
District  of  Columbia,  allow  citation  to 
unpubUshed  opinions  of  the  United 
States  Coiul  of  Appeals  for  the  District 
of  Columbia.  Increasingly,  publishers 
are  printing  "unpublished"  opinions 
with  a  notation  that  the  opinions  are 
unpublished  and  not  to  be  cited  as 
precedent.  This  happens  when  the 
opinion  fits  the  subject  matter  of  a 
particular  publication  (e.g.,  computer 
law)  or  when  the  opinion  is  about  a 
newsworthy  case.  Many  "unpubUshed" 
opinions  are  available  in  the  LEXIS  and 
WESTLAW  data  bases.  The  term 
"released"  identifies  the  opinions  that 
are  available  to  researchers,  whether  or 
not  the  opinions  are  officially 
"published." 

The  courts  could  make  it  easier  to 
obtain  published  opinions  by  posting 
them  on  EDOS  but  more  difficult  to 
obtain  the  electronic  version  of 
unpublished  opinions  by  not  making 
them  available  on  EDOS.  It  is  unlikely, 
however,  that  such  an  approach  will 
stop  publishers  bom  obtaining  and 
releasing  unpublished  opinions. 
Therefore,  the  Subcommittee  decided  to 
endorse  the  posting  of  all  opinions  for  a 
limited  period  of  time,  but  to  include  as 
part  of  the  citation  itself  an  indicator 
showing  whether  the  opinion  is 
considered  "published"  by  the  court  that 
issued  the  opinion. 

/.  Length  of  Time  Opinions  Should 
Remain  on  EDOS 

An  opinion  should  remain  posted  on 
EDOS  for  at  least  one  month.  Beyond 
that  the  length  of  time  opinions  remain 
on  EDOS  should  be  determined  by  each 
court.  Notice  of  the  court's  policy  for 
length  of  time  an  opinion  remains  on 
EDOS  should  be  provided  when  the  user 
signs  on  to  that  court's  EDOS  bulletin 
board.  Each  month  an  archival  copy  of 
the  EDOS  data  base  should  be  made 
before  any  opinions  are  purged  from  the 
data  base.  The  monthly  archives  of 
electronic  opinions  should  be  retained 
by  the  court  for  two  to  three  years. 

Federal  appellate  court  opinions  are 
published  in  printed  form  within  four  to 
six  weeks  of  receipt  by  the  pubHshers. 


This  is  generally  true  for  district  and 
bankruptcy  court  opinions,  too,  although 
some  opinions  do  not  appear  for  six  to 
nine  months  after  they  are  issued.  It  may 
be  that  such  delays  occur  for  opinions 
released  only  after  someone  requests  an 
unpublished  opinion.  Some  lower  court 
opinions  are  released  only  after  an 
appellate  opinion  reviewing  the  lower 
court  opinion  has  been  issued. 

As  currently  implemented,  ACES  and 
CITE  are  not  substitutes  for  LEXIS  and 
WESTLAW.  because  full  text  search 
software  is  not  available  on  the 
electronic  bulletin  boards.  Legal 
research  data  bases  have  an  added 
value  in  the  search  software  provided 
by  the  publishers.  Moreover,  many 
researchers  will  prefer  books  to 
printouts  of  the  electronic  opinions. 

Reviewing  an  index  of  an  entire  year's 
worth  of  opinions  would  be  daunting  in 
the  larger  appellate  and  district  courts 
for  EDOS  users  who  dial  in  to  retrieve  a 
particular  opinion.  The  clerk  of  the 
Ninth  Circuit  Court  of  Appeals 
estimated  that  judges  in  that  court 
produce  approximately  3,000  opinions 
per  year.  A  search  of  LEXIS  showed 
approximately  2,660  opinions  from  the 
Southern  District  of  New  York  in  1990. 

On  the  other  hand,  there  were  only  76 
opinions  in  LEXIS  issued  by  the 
Southern  District  of  Texas  in  1990.  An 
index  with  this  number  of  entries  would 
be  quite  manageable  for  the  public  to 
review,  and  it  would  even  be  possible  to 
maintain  two  years  of  opinions  at  that 
rate.  There  were  178  opinions  from  the 
Southern  District  of  New  York 
Bankruptcy  Coiui  in  1990  and  28  from 
the  Southern  District  of  Texas 
Bankruptcy  Court.  The  chart  below  lists 
the  number  of  opinions  shown  on  LEXIS 
in  1990  by  selected  jurisdictions  for 
district  and  bankruptcy  courts. 


Jurisdiclion 

No.  of 

district  court 

opinions 

No.  of 

bantiruptcy 

court 
opinions 

SoiJlhafn  Olslhct  Of 

^4«wYortt..., _- 

Eastern  District  o( 

2.65S 

2,312 

1.030 

215 

108 

76 

178 
154 

Dtsthct  o«  th«  District 
of  Colombia 

Souttwm  Oislnct  o( 
Florida 

33 

81 

Cantral  D«tnct  of 

California — 

Southern  Otstrici  of 

Texas 

42 
28 

'*  When  discasaiont  wet*  held  with  vendors  in 
1989,  only  qunions  nonnaUy  releiued  to  publisher* 
were  to  be  available  on  EOOS. 


Based  on  the  variability  in  number  of 
opinions  pubHshed  in  each  district  it 
appears  that  the  time  period  for  keeping 
opinions  on  EDOS  should  be  allowed  to 
vary  from  court  to  court  but  all  courts 


should  retain  opinions  on  EDC 
least  one  month. 

K.  Format  of  Documents  Paste 
EDOS 

Documents  should  be  offere 
court's  word  processing  fomid 
other  formats  the  court  choose 
provide.  The  format(s)  offered 
should  be  listed  in  the  introdu 
information  presented  on  the  i 
bulletin  board. 

Most  courts  use  WordPerfet 
processing  software,  which  is 
available  in  the  legal  commun 
some  courts  use  Office  Power 
product  popular  with  a  numbe 
larger  law  firms  but  not  avails 
PC's.  As  currently  contemplat 
will  be  separate  subdirectorie 
established  on  EDOS,  one  for 
files  in  the  court's  word  proce 
format  and  one  for  the  same  d 
in  ASCn  format."  Special  ch) 
and  formatting  commands  are 
out  in  the  ASCII  version.  A  do 
ASCII  doctunent  looks  considi 
di^erent  from  the  word  procei 
version  of  the  document 

The  publishers  who  wish  to 
opinions  from  EDOS  can  acqu 
WordPerfect  word  processing 
and  either  acquire  Office  Pow 
software  to  convert  Office  Poi 
documents  to  a  format  preferr 
publisher.  The  public  can  find 
businesses  to  print  a  WordPei 
document  and/or  convert  it  to 
format  but  they  would  have  n 
difficulty  locating  a  business  t 
Office  Power.  Therefore,  the  c 
Office  Power  might  consider  c 
Office  Power  documents  to 
WordPerfect. 

The  conversion  of  documen 
ASCn  and/or  any  format  othe 
court's  standard  word  procesE 
will  require  time  from  a  secret 
clerk.  Courts  may  want  to  ass 
whether  there  is  a  need  for  mi 


"  ASCII  stands  for  American  Stand 
Information  Interchange.  It  is  a  very  lii 
character  set  and  represents  the  lown 
denominator  for  word  processing  prog 
text  can  be  accepted  by  almost  any  wi 
software.  Most  word  processing  softw 
use  many  more  codes  than  are  availafa 
An  ASCn  version  is  usually  a  stripped 
version  of  a  docnment;  it  has  the  text  I 
many  of  the  formatting  features  found 
processiixg  document,  such  as  underlir 
italics.  Footnotes  are  stripped  out  whe 
processing  documents  are  converted  ti 
this  is  not  tha  case  when  WordPerfect 
Power  documents  are  converted  to  AS 
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Ushers'  interest,  so  that 
:ess  any  opinion  of  the 
a  limited  period  of 
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they  are  considered 
ased  to  publishers. 
le  which  opinions  are 
'  and  only  published 
cited  as  precedent  in 
rts.  Some  district 
e  District  Court  for  the 
bia.  allow  citation  to 
ions  of  the  United 
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lat  the  opinions  are 
not  to  be  cited  as 
appens  when  the 
ibject  matter  of  a 
ition  (e.g..  computer 
opinion  is  about  a 
.  Many  "unpublished" 
lable  in  the  LEXIS  and 
bases.  The  term 
Ses  the  opinions  that 
Bsearchers,  whether  or 
ire  officially 

d  make  it  easier  to 
opinions  by  posting 
it  more  difficult  to 
nic  version  of 
ions  by  not  making 
1  EDOS.  It  is  unlikely. 
;h  an  approach  will 
om  obtaining  and 
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bcommittee  decided  to 
ng  of  all  opinions  for  a 
time,  but  to  include  as 
n  itself  an  indicator 
the  opinion  is 
Lshed"  by  the  court  that 
1. 

Opinions  Should 

uld  remain  posted  on 
one  month.  Beyond 
'  time  opinions  remain 
be  determined  by  each 
le  court's  policy  for 
opinion  remains  on 
provided  when  the  user 
aurt's  EDOS  bulletin 
h  an  archival  copy  of 
ise  should  be  made 
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onthly  archives  of 
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Lte  court  opinions  are 
led  form  within  four  to 
ipt  by  the  publishers. 


I  were  held  with  vendon  in 
rmally  rdeaaed  to  pobUshen 

nEDOS. 


This  is  generally  true  for  district  and 
bankruptcy  court  opinions,  too.  although 
some  opinions  do  not  appear  for  six  to 
nine  months  after  they  are  issued.  It  may 
be  that  such  delays  occur  for  opinions 
released  only  after  someone  requests  an 
unpublished  opinion.  Some  lower  court 
opinions  are  released  only  after  an 
appellate  opinion  reviewing  the  lower 
court  opinion  has  been  issued. 

As  currently  implemented,  ACES  and 
CITE  are  not  substitutes  for  LEXIS  and 
WESTLAW.  because  full  text  search 
software  is  not  available  on  the 
electronic  bulletin  boards.  Legal 
research  data  bases  have  an  added 
value  in  the  search  software  provided 
by  the  publishers.  Moreover,  many 
researchers  will  prefer  books  to 
printouts  of  the  electronic  opinions. 

Reviewing  an  index  of  an  entire  year's 
worth  of  opinions  would  be  daunting  in 
the  larger  appellate  and  district  courts 
for  EDOS  users  who  dial  in  to  retrieve  a 
particular  opinion.  The  clerk  of  the 
Ninth  Circuit  Court  of  Appeals 
estimated  that  judges  in  that  court 
produce  approximately  3.000  opinions 
per  year.  A  search  of  LEXIS  showed 
approximately  2,660  opinions  from  the 
Southern  District  of  New  York  in  1990. 

On  the  other  hand,  there  were  only  76 
opinions  in  LEXIS  issued  by  the 
Southern  District  of  Texas  in  1990.  An 
index  with  this  number  of  entries  would 
be  quite  manageable  for  the  public  to 
review,  and  it  would  even  be  possible  to 
maintain  two  years  of  opinions  at  that 
rate.  There  were  178  opinions  from  the 
Southern  District  of  New  York 
Bankruptcy  Court  in  1990  and  28  from 
the  Southern  District  of  Texas 
Bankruptcy  Court.  The  chart  below  lists 
the  number  of  opinions  shown  on  LEXIS 
in  1990  by  selected  jurisdictions  for 
district  and  bankruptcy  courts. 


Jurisdiction 

Naof 
dtotrict  court 

opinions 

Naof 

banltfuptey 

court 
opinions 

Soulhem  Otsthct  of 

NawYortc..., _- 

Eastern  District  of 

2.659 

2,312 

1,030 

215 

108 

76 

178 
154 

Dtstrict  of  the  District 
of  Colombia ....  

Southern  District  of 
Florida 

33 
SI 

Central  Dietnct  of 

California _.. 

Southern  District  of 

Texas 

42 
26 

should  retain  opinions  on  EDOS  for  at 
least  one  month. 

K.  Format  of  Documents  Posted  on 
EDOS 

Documents  should  be  offered  in  a 
court's  word  processing  format  and  any 
other  formats  the  court  chooses  to 
provide.  The  format(s)  offered  by  a  court 
should  be  listed  in  the  introductory 
information  presented  on  the  electronic 
bulletin  board. 

Most  courts  use  WordPerfect  word 
processing  software,  which  is  widely 
available  in  the  legal  community,  but 
some  courts  use  Office  Power  by  CQ,  a 
product  popular  with  a  number  of  the 
larger  law  firms  but  not  available  on 
PC's.  As  currently  contemplated,  there 
will  be  separate  subdirectories 
established  on  EDOS,  one  for  document 
Bles  in  the  court's  word  processing 
format  and  one  for  the  same  documents 
in  ASCn  format."  Special  characters 
and  formatting  commands  are  stripped 
out  in  the  ASCII  version.  A  downloaded 
ASCII  doctunent  looks  considerably 
different  firom  the  word  processing 
version  of  the  document. 

The  publishers  who  wish  to  obtain 
opinions  from  EDOS  can  acquire 
WordPerfect  word  processing  software 
and  either  acquire  Office  Power  or 
software  to  convert  Office  Power 
documents  to  a  format  preferred  by  the 
publisher.  The  public  can  find 
businesses  to  print  a  WordPerfect 
document  and/or  convert  it  to  another 
format,  but  they  would  have  more 
difficulty  locating  a  business  that  has 
Office  Power.  Therefore,  the  courts  with 
Office  Power  might  consider  converting 
Office  Power  documents  to 
WordPerfect. 

The  conversion  of  documents  to 
ASCn  and/or  any  format  other  than  the 
court's  standard  word  processing  format 
will  require  time  from  a  secretary  or 
clerk.  Courts  may  want  to  assess 
whether  there  is  a  need  for  multiple 


Based  on  the  variability  in  ntimber  of 
opinions  pubHshed  in  each  district,  it 
appears  that  the  time  period  for  keeping 
opinions  on  EDOS  should  be  allowed  to 
vary  from  court  to  court,  but  all  courts 


"  ASCII  standi  for  American  Standard  Code  for 
Information  Interchange.  I!  is  ■  very'  limited 
character  set  and  represents  the  lowest  common 
denominator  for  word  processing  programs.  ASCII 
text  can  be  accepted  by  almost  any  word  procetsing 
software.  Most  word  processing  software  packages 
use  many  more  codes  than  are  available  in  ASCII. 
An  ASCn  version  is  usually  a  stripped-down 
version  of  a  document:  it  has  the  text  but  lacks 
many  of  the  formatting  features  found  in  a  word 
processing  document,  such  as  underlining,  bold,  and 
italics.  Footnotes  are  stripped  out  when  tome  word 
processing  documents  are  converted  to  ASCII,  but 
this  is  not  the  case  when  WordPerfect  or  Office 
Power  documents  are  converted  to  ASCII. 


formats  after  they  have  had  some 
experience  in  operating  EDOS. 
Wiliiam  R.  BuichiU.  Ii.. 
Acting  Director. 

Attachi>«ent  1.— Court  Identifier 
Cooes 


Code 

US 

U.S.  Supreme  Court 

DC 

Dtstrict  of  CotWTit]ta  Circuit 

01 

First  OrctA 

02 

Second  Circuft 

03 

Third  Circuit 

04 

Fourth  Circuit 

05 

Fifth  Circuit 

06 

Sixth  Circuit 

07 

Seventh  Circuit 

06 

Eighth  Circuit 

09 

Ninth  Circuft 

10 

Tenth  Qrcuit 

11 

Eleventh  Circuit 

FC 

Fedartf  Circuit 

ALN 

Northern  DMrict  of  Alabama. 

ALM 

Middle  District  of  Alabama. 

Al^ 

Southern  Oistnct  of  Alabama. 

AK 

Distnct  of  Alaska. 

ARE 

Eastern  District  of  Arkansas. 

ARW 

Weetem  Distnct  of  Arkansas. 

AZ 

D«trict  of  Anrooa. 

CAE 

Eastern  Distnct  of  California. 

CAC 

Central  District  of  California. 

CAN 

Northern  Distnct  of  California. 

CAS 

Southern  District  of  CaMomla.  . 

CO 

District  of  CoKxada 

CT 

Oistnct  of  Connw:ticut 

DE 

District  of  Delawara. 

DC 

District  of  Columbia. 

FLM 

Middle  Distnct  of  Ronda. 

FLN 

Northern  Distnct  ol  Florida. 

FLS 

Southern  Distnct  of  Ftorida. 

QAlyl 

Middle  District  of  Georgia. 

GAN 

Nortfiem  Distnct  ol  Georgia. 

GAS 

Southern  District  of  Georgia. 

GU 

District  of  Guam. 

HI 

District  ol  Hawak. 

ID 

District  of  Idaho. 

ILC 

Central  District  of  Illinois. 

ILN 

Nortt>em  District  of  Illinois 

ILS 

Southern  District  of  Illinois. 

INN 

Northern  District  of  Indiana. 

INS 

Southern  Distnct  of  Indiana. 

IAN 

Northern  District  of  Iowa. 

IAS 

Soutfiem  District  of  Iowa. 

KS 

District  of  Kansas. 

KYE 

Eastern  Distnct  of  Kentucky. 

KYW 

Western  District  of  Kentucky. 

LAE 

Eastern  District  of  Louisiana. 

LAM 

Middle  District  of  LouKiana. 

LAW 

Western  Oistnct  of  Louisiana. 

MA 

District  of  Massact-AJseKs. 

MD 

Distrk:t  of  Maryland. 

ME 

Ksr-ict  of  Maine. 

MIE 

Eastern  Distnct  of  Michigen. 

MIW 

Wectem  Distnct  of  Michigan. 

MN 

District  of  Minnesota. 

MOE 

Eastern  Distr:t  of  Missouri. 

MOW 

WWtem  District  of  Missouri. 

MP 

MSE 

Eastern  Distnct  of  Mississippi. 

MSN 

Northern  District  ol  Miaaiaaippl. 

MSS 

Southern  Distnct  of  Mississippi. 

MSW 

Western  District  of  Mississippi. 

MT 

District  of  Montana. 

NCE 

Eastern  District  of  North  Carolina. 

NCM 

Middle  Distnct  ol  North  Carolina. 

NCW 

Western  Distnct  of  North  Carolina. 

NE 

District  of  Nebraska. 

ND 

DIairict  of  North  Dakota. 

NH 

District  of  New  Hampshira. 

NJ 

Diatrict  of  New  Jersey 

Attach»4ent  1.— Court  Identifier 
Codes— Continued 


Coda 

Oaaoription 

NM 

Dtatrtd  of  New  Masto). 

nv 

Oistrk:t  of  Nevada. 

NYE 

Eastern  Distnct  of  New  York. 

NYN 

Northerr^  Distna  of  New  Yorft 

NYS 

Southern  Distnct  of  New  York. 

NYW 

Wasiam  DMtnct  of  New  York. 

OHN 

Northern  Distnct  ol  Oh<a 

OHS 

Southerr,  Distnct  of  OhMX 

OKE 

OKW 

Western  Distnct  ol  Oklahoma. 

OR 
PAE 

Distnct  of  Oregon 

PAM 
PAW 
PR 

\4/a»laarr>  Ptaalitrt   rJ  O^M-iakA^w^ 

Olalnct  of  Puerto  Rico. 

Rl 

Distnct  of  Rhode  Island. 

SC 

Olatrcl  of  South  Carolina. 

80 

District  of  South  Dakota. 

TNE 

Eastern  Diatrict  of  Teoninaa. 

TNM 

Midd^  attna  of  Tannsaaaa. 

TNW 

Western  Distnct  o(  Tennaaaaa. 

TXE 

Eastern  Distnct  of  Texas. 

TXN 

Northern  Distnct  ol  Texas. 

TXS 

Soutr>em  Distnct  of  Texas 

TXW 

Western  Distnct  of  Taxaa. 

UT 

Oistnct  o(  Utah. 

VAE 

Eastern  Distnct  of  Virginia. 

VAW 

Western  Distnci  ol  Virginia. 

VI 

Distnct  o(  Vtrgm  Isolds. 

VT 

District  of  Vermont 

WAE 

Eastern  Dwtnct  ol  Washiogtoa 

WAW 

Western  Distnct  of  Washingtoa 

WIE 

Eastern  Distnct  o<  Wisconsin. 

WIW 

Western  Distnct  of  Wisconrin. 

WVN 

Northern  Distnct  of  Weal  \«glnl«. 

WVS 

Southern  Oielnct  of  Weal  VkgMa. 

WY 

Oistnct  of  Wyommg. 

[FK  Doc.  91-19126  Filed  8-12-91:  8:45  am] 

MLUNO  COOC  231»-01-« 


DEPARTMENT  OF  JUSTICE 

Office  of  th«  Attoincy  Q«n«ral 

[OnlarNa  1521-91] 

Certifieation  of  Central  Addreee  PHe 
System 

AQENCY:  Department  of  Justice. 
action;  Notice. ^^^^ 

summary:  Notice  is  hereby  given  that, 
pursuant  to  section  242B(a)(4]  of  the 
Immigration  and  Nationality  Act  as 
amended  (the  "Act")  (8  U.S.C.  1252b).  a 
central  address  file  system  has  been 
created  to  preserve  notices  of  addresses 
and  telephone  numbers,  and  notices  of 
any  changes  thereto,  provided  by  aliens 
in  deportation  proceedings.  The 
Executive  O^ice  for  Immigration 
Review  shall  maintain  the  central  file  as 
part  of  its  automated  ANSIK  system. 
The  ANSIR  system  will  preserve  the 
addresses  and  telephone  numbers  of  the 
aliens  in  deportation  proceedings,  as 
well  as  those  of  their  attorneys  or 
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representatives  who  have  filed  a  notice 
of  appearance. 

The  Immigration  and  Naturalization 
Service  and  the  Executive  Office  for 
Immigration  Review  shall  have  access  to 
the  system.  Changes  to  the  information 
shall  be  made  by  the  Executive  Office 
for  Immigration  and  Naturalization 
Service. 

Ther  provisions  of  subsections  (a),  (b). 
(c).  and  (e)(1)  of  section  242B  of  the  Act. 
as  amended,  shall  be  effective  six 
months  from  the  date  of  certification  of 
the  central  address  file  system. 
Subsection  (a)  requires  written  notice  to 
an  alien  in  deportation  proceedings  of, 
inter  alia,  the  natiu-e  of  the  proceedings, 
the  time  and  place  of  proceedings  and 
the  consequences  of  the  failure  to 
appear  at  such  proceedings.  Notices 
shall  be  in  English  and  Spanish.  The 
alien  will  be  required  to  provide  the 
Attorney  General  with  a  written  record 
of  any  address  and  telephone  number, 
as  well  as  any  changes  thereto,  at  which 
he  or  she  may  be  contacted  respecting 
proceedings  under  section  242  of  the 
Act.  Subsection  (b)  provides  that  the 
alien  will  have  at  least  fourteen  days 
from  the  date  of  the  service  of  notice 
under  subsection  (a)  to  secure  counsel. 
The  Attorney  General  shall  provide  for    - 
lists  of  counsel  who  are  available  to 
represent  aliens  in  deportation 
proceedings.  Under  subsection  (c),  an 
alien  who  fails  to  appear  at  a 
deportation  proceeding  after  receiving 
written  notice  required  by  subsection 
(a)(2)  may  be  ordered  deported. 
Subsection  (e)(1)  provides  that  an  aUen 
against  whom  a  final  order  of 
deportation  is  entered  in  absentia  and 
who  was  provided  oral  notice  in  his  or 
her  own  language  or  in  a  language  he  or 
she  understands  of  the  time  and  place  of 
proceedings  and  the  consequences  of 
failing  to  appear,  will  not  be  eligible  for 
relief  from  deportation  as  specified  in 
subsection  (e)(5)  for  a  period  of  five 
years  after  the  date  of  entry  of  the  final 
order  of  deportation. 
EFFECTIVE  DATE:  This  certification  is 
effective  August  13, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  S.  Hurwitz,  Counsel  to  the 
Director,  Executive  Office  for 
Immigration  Review,  5107  Leesburg  Pike, 
suite  2400,  Falls  Church.  Virginia  22041 
(703)  756-6470. 

Pursuant  to  section  242B(a)(4)  of  the 
Immigration  and  Nationality  Act.  as 
amended  (8  U.S.C.  1252b).  I  certify  that 
the  central  address  file  system  has  been 
established.  The  system  will  preserve 
notices  of  addresses  and  telephone 
numbers  of  aliens  in  deportation 
proceedings,  and  notices  of  any  changes 
thereto,  and  addresses  and  telephone 


numbers  of  their  attorneys  or 
representatives  who  have  filed  a  notice 
of  appearance.  The  system  will  be 
maintained  by  the  Executive  Office  for 
Immigration  Review  for  the  purpose  of 
facilitating  communications  to  aliens 
regarding  deportation  or  other 
proceedings. 

The  notice-related  provisions 
contained  in  subsection  (a),  (b),  (c),  and 
(e)(1)  of  section  242B  of  the  Immigration 
and  Nationahty  Act.  as  amended,  shall 
take  effect  on  February  13. 1991. 

Dated:  August  5, 1991. 
Dick  Thombuigh, 
Attorney  General. 
(PR  Doc.  91-19187  Filed  8-12-91;  8:45  am] 

BILLING  CODE  4410-10-11 


Lodging  of  Proposed  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  and 
State  of  Ohio  v.  City  of  Wells  ton,  Ohio, 
Civil  Action  No.  C2-87-1216  (S.D.  Ohio), 
is  available  to  the  public  for  review  and 
comment.  The  proposed  consent  decree 
resolves  litigation  in  this  matter  with 
respect  to  the  alleged  violation  by  the 
City  of  Wellston,  Ohio  ("Wellston")  of 
effluent  limitations  in  its  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  permit.  The  permit  was 
issued  pursuant  to  the  Clean  Water  Act. 
33  U.S.C.  1342.  in  connection  with 
operations  at  the  municipal  wastewater 
treatment  facility  in  Wellston,  Ohio. 

The  decree  has  been  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Ohio,  Eastern 
Division  on  June  25. 1991.  It  provides 
that  Wellston  will  construct, 
modifications  of  the  wastewater 
treatment  facility  and  undertake  a 
combined  sewer  overflow  compliance 
program  so  that  it  comes  into 
compliance  with  effluent  limits  and 
other  aspects  of  its  NPDES  permit.  The 
decree  also  provides  for  a  civil  penalty 
of  $17,000,  plus  interest,  to  be  paid  in 
two  installments. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
decree  for  30  days  from  the  date  of  this 
Notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
the  United  States  and  State  of  Ohio  v. 
City  of  Wellston,  D.J.  Ref.  No.  90-5-1-1- 
2874.  The  decree  may  be  examined 
without  charge  at  the  office  of  the 
United  States  Attorney  for  the  Southern 
District  of  Indiana,  Civil  Division  at  220 
United  States  Courthouse,  Columbus. 


Ohio  43215;  at  the  Region  V  Office  of  the 
Environmental  Protection  Agency,  230 
South  Dearborn  Street.  Chicago,  Illinois 
60604;  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
1333  F  Street  NW.,  suite  600, 
Washington.  DC  20004  [Telephone:  (202) 
347-2072].  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $6.75 
(25  cents  per  page  reproduction  costs) 
payable  to  "Consent  Decree  Library." 
John  C  Cniden 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

(FR  Doc.  91-19195  Filed  8-12-81;  8:45  am] 

MLUNQ  COOC  4410-01-M 


Antitrust  Division 

National  Cooperative  Research 
Notifications;  Electrically  Heated 
Catalyst  Testing 

Notice  is  hereby  given  that,  on  July  24, 
1991.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C.  4301  et  seq.  "the  Act"), 
written  notice  was  filed  by  the 
participants  in  the  Electrically  Heated 
Catalyst  Testing  Program 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  Program  and  (2)  the 
nature  and  objectives  of  the  Program. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act.  the  identities  of 
the  parties  to  the  Program  and  its 
general  areas  of  planned  activity  are 
given  below. 

The  parties  to  the  Program  are:  ARCO 
Products  Company.  BP  Oil  Company. 
Chevron  U.S.A..  Inc..  Exxon  Company 
U.S.A..  Mobil  Oil  Corporation.  Shell  Oil 
Company,  Texaco  Refining  and 
Marketing,  Tosco  Refining  Company, 
Ultramar  Inc.,  Union  Oil  Company  of 
California,  California  Air  Resources 
Board  (Stationary  Source  Division), 
California  Air  Resources  Board  (Mobile 
Source  Division),  and  Western  States 
Petroleum  Association. 

The  objective  of  the  Program  is  to 
plan  and  carry  out  research  and  tests 
designed  to  measure  and  evaluate 
automobile  exhaust  emissions  and  the 
potential  improvements  in  air  quality 
that  may  be  achieved  through  Uie  use  of 
electrically  heated  catalysts.  The 
purpose  of  this  study  is  to  provide  the 


State  of  California  with  infont 
may  use  in  its  efforts  to  reduci 
emissions  from  motor  vehicles 
thereby  improve  air  quality,  ai 
by  the  California  Clean  Air  A( 
Health  &  Safety  Code  SS  3900 
Membership  in  the  Program 
open,  and  the  parties  intend  tc 
additional  written  notification 
any  changes  in  membership. 
(oseph  H.  Widmar, 
Director  of  Operations,  Antitrust  i 
(FR  Doc.  91-19190  Filed  8-12-91;  I 

MLLINO  COOC  4410-01-M 


National  Cooperative  Resear 
Notifications;  Hampshire  \nv 
Inc. 

Notice  is  hereby  given  that, 
to  section  6(a)  6f  the  National 
Cooperative  Research  Act  of : 
U.S.C.  4301  et8e<q.  ("the  Act") 
Hampshire  Instruments,  Inc. 
("Hampshire")  on  July  11. 199" 
written  notification  on  behalf 
Hampshire  and  McDonnell  D( 
Electronic  Systems  Company 
("MDESC")  simultaneously  w 
Attorney  General  and  the  Fed 
Commission  disclosing  (1)  the 
of  the  parties  to  this  agreemer 
the  nature  and  objectives  of  tl 
agreement.  The  notification  w 
the  purpose  of  invoking  the  pi 
of  section  4  of  the  Act,  which 
recovery  of  antitrust  plaintiffs 
damages  under  specified  circi 

Pursuant  to  section  6(b)  of  t 
parties  to  this  agreement  and 
general  areas  of  planned  acti\ 
given  below. 

Hampshire  is  a  New  York  c 
with  its  principal  place  of  bus 
Carlson  Road.  P.O.  Box  10159 
Rochester,  New  York  14610. 

MDESC  is  a  Maryland  corp 
with  its  principal  place  of  bus 
P.O.  Box  516,  St.  Louis,  Missoi 

Hampshire  and  MDESC  ha^ 
to  engage  in  a  joint  research  e 
the  application  of  MDESC's  s( 
laser  technology  to  Hampshir 
source  x-ray  lithography.  Gen 
pumped  laser  technology  will 
developed  which  will  enable 
construction,  and  demonstrati 
high  performance  solid-state  1 
system  which  in  turn  will  sen 
requirements  of  very  high-thrc 
advanced  x-ray  lithography 
workstations. 
|oseph  H.  Widmar, 
Director  of  Operations,  Antitrust , 
(FR  Doc.  91-19193  Filed  8-12-01;  I 

BILUNQ  coot  4410-411-11 
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Ohio  43215:  at  the  Region  V  Office  of  the 
Environmental  Protection  Agency.  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604;  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
1333  F  Street  NW.,  suite  600, 
Washington,  DC  20004  [Telephone:  (202) 
347-2072].  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $6.75 
(25  cents  per  page  reproduction  costs) 
payable  to  "Consent  Decree  Library." 
John  C.  Cruden 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  91-19195  Filed  8-12-91:  8:45  am] 

MLUNO  COM  4410-01-M 


Antitrust  Division 

National  Cooperative  Research 
Notifications;  Electrically  Heated 
Catalyst  Testing 

Notice  is  hereby  given  that,  on  July  24, 
1991,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  "the  Act"), 
written  notice  was  filed  by  the 
participants  in  the  Electrically  Heated 
Catalyst  Testing  Program 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  Program  and  (2)  the 
nature  and  objectives  of  the  Program. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  to  the  Program  and  its 
general  areas  of  planned  activity  are 
given  below. 

The  parties  to  the  Program  are:  ARCO 
Products  Company.  BP  Oil  Company, 
Chevron  U.S.A.,  Inc.,  Exxon  Company 
U.S.A.,  Mobil  Oil  Corporation,  Shell  Oil 
Company,  Texaco  Refining  and 
Marketing,  Tosco  Refining  Company, 
Ultramar  Inc.,  Union  Oil  Company  of 
California,  California  Air  Resources 
Board  (Stationary  Source  Division), 
California  Air  Resources  Board  (Mobile 
Source  Division),  and  Western  States 
Petroleum  Association. 

The  objective  of  the  Program  is  to 
plan  and  carry  out  research  and  tests 
designed  to  measure  and  evaluate 
automobile  exhaust  emissions  and  the 
potential  improvements  in  air  quality 
that  may  be  achieved  through  the  use  of 
electrically  heated  catalysts.  The 
purpose  of  this  study  is  to  provide  the 


State  of  California  with  information  it 
may  use  in  its  efforts  to  reduce  the  total 
emissions  from  motor  vehicles  and 
thereby  improve  air  quality,  as  required 
by  the  California  Clean  Air  Act,  Cal. 
Health  &  Safety  Code  \  S  39000  et  seq. 
Membership  in  the  Program  remains 
open,  and  the  parties  intend  to  file 
additional  written  notification  disclosing 
any  changes  in  membership. 
Joseph  H.  Wtdmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  91-19190  Filed  8-12-91;  8:45  am] 

BILUtM  COOe  441»-01-M 


National  Cooperative  Research  Act 
Notifications;  Hampshire  Instruments, 
Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  6f  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"), 
Hampshire  Instruments.  Inc. 
("Hampshire")  on  July  11. 1991,  filed  a 
written  notification  on  behalf  of 
Hampshire  and  McDonnell  Douglas 
Electronic  Systems  Company 
("MDESC")  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  this  agreement  and  (2) 
the  nature  and  objectives  of  this 
agreement.  The  notification  was  filed  for 
the  purpose  of  invoking  the  protections 
of  section  4  of  the  Act,  which  limit  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

Pursuant  to  section  6(b)  of  the  Act  the 
parties  to  this  agreement  and  the 
general  areas  of  planned  activity  are 
given  below. 

Hampshire  is  a  New  York  corporation 
with  its  principal  place  of  business  at  10 
Carlson  Road.  P.O.  Box  10159. 
Rochester,  New  York  146ia 

MDESC  is  a  Maryland  corporation 
with  its  principal  place  of  business  at 
P.O.  Box  516,  St  Louis.  Missouri  63166. 

Hampshire  and  MDESC  have  agreed 
to  engage  in  a  joint  research  effort  for 
the  application  of  MDESC's  sohd  state 
laser  technology  to  Hampshire's  point 
source  x-ray  hthography.  Generic  diode- 
pumped  laser  technology  will  be 
developed  which  will  enable  the  design, 
construction,  and  demonstration  of  a 
high  performance  solid-state  laser 
system  which  in  turn  will  serve  the 
requirements  of  very  high-throughput 
advanced  x-ray  lithography 
workstations. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  91-19193  Filed  8-12-01:  8:46  am] 

WLUNO  COM  441(HI1-«I 


National  Cooperative  Research 
Notifications;  National  Storage 
Industry  Consortium 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  National 
Storage  Industry  Consortium  ("NSIC") 
on  June  12, 1991,  has  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture  and  (2)  the 
nature  and  objective  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act  the  identities  of  the  parties, 
and  their  general  areas  of  planned 
activities  are  given  below. 

The  members  of  NSIC  are: 
AppUed  Magnetics  Corp. 
Eastman  Kodak  Co. 
Quantum  Corp. 
Carlisle  Memory  Products 
International  Business  Machines 

Corporation 
Miimesota  Mining  ft  Manufacturing 

Company 
Hewlett-Packard  Company 
Digital  Equipment  Corp. 
KOMAG  Inc. 
VISqUS  Corp. 
Storage  Technology  Corp. 
Maxoptix  Corp. 
Iomega  Corp. 

In  addition,  the  following  universities 
are  "University  Affiliate  Members"  of 
NSIC: 

University  of  California  at  Berkeley 

(UCB) 
University  of  California  at  Los  Angeles 

(UCLA) 
University  of  California  at  San  Diego 

(UCSD) 
University  of  Arizona 
University  of  Alabama 
Santa  Clara  University 
University  of  Minnesota 
Carnegie  Mellon  University 
Stanford  University 
Washington  University  (St  Louis) 
Ohio  State  University 
University  of  Nebraska 

NSIC's  area  of  planned  activity  is 
sponsoring  research  in  the  area  of 
information  storage  technology. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  91-19194  Filed  8-12-91:  8:45  am] 

tlLLUia  COM  M10-01-M 


National  Cooperative  Research  Act 
Notifications;  Petrotechnical  Open 
Software  Corp.;  Joint  Research  and 
Development  Venture 

Notice  is  hereby  given  that  on  July  19. 
1991,  pursuant  to  section  e(a)  of  the 
National  Cooi>erative  Research  Act  of 
1984. 15  U.S.C.  4301.  etseq.  (the  "Act"), 
Petrotechnical  Open  Software 
Corporation  ("POSC")  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  invoking  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

Specifically,  the  notification  stated 
that  the  following  additional  parties 
have  become  new,  non-voting  members 
of  POSC: 
Halliburton  Company,  11255  Kirkland 

Way.  suite  300,  Kirkland,  WA  98033 
Hewlett-Packard  Company,  19091 

Pruneridge  Avenue,  Cupertino,  CA 

95014 
Digital  Equipment  Corporation,  4  Results 

Way,  Marlboro.  MA  01752 
Delft  Petroleum  Technologies,  Inc.,  777 

N.  Eldridge  Parkway,  suite  TOO, 

Houston,  TX  77079-4465 
TNO  Institute  of  Applied  Geoscience, 

Schoemakerstrat  97,  P.O.  Box  8012, 

2600  JA  DELFT,  The  Netherlands 
The  Petroleum  Science  and  Technology 

Institute.  Dunedin  House,  25 

Ravelston  Terrace,  Edinburgh  EH4 

3EX.  Scotland.  UK 
Inforama  (SA)  France,  7  Rue  Pasquier, 

75008  Paris,  France 
UK  Department  of  Energy  1  Place  Street 

London  SWlE  5HE.  England,  UK 
AEA  Petroleum  Services,  Wlnfiith 

Technology  Centre,  Dorchester, 

Dorset  DT2  8DH,  England,  UK 
Open  Software  Foundation,  11 

Cambridge  Center.  Cambridge.  MA 

02142 
Sun  Microsystems,  Inc  12  Greenway 

Plaza,  suite  1500,  Houston.  TX  77046 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  POSC. 

On  January  14. 1991.  POSC  filed 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  its  original  notifications 
pursuant  to  section  6(a)  of  the  Act  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(a]  of  the  Act  on  February  7, 
1991  (56  FR  5021). 

On  April  12, 1991.  POSC  filed 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  notifications  of  the  addition 
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of  members  pursuant  to  section  6(a}  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  7, 1991  (56  FR  21176). 
Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  91-19192  Filed  S-12-91;  8:45  am) 

MLUNQ  COOe  441»-01-ll 


National  Cooperative  Research  Act 
Notifications;  Reid  Vapor  Pressure  & 
Driveability  Index 

Notice  is  hereby  given  that,  on  July  24, 
1991,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C.  4301  et  seq.  ("the  Act"), 
written  notice  was  filed  by  the 
participants  in  the  Reid  Vapor  Pressure 
&  Driveability  Index  Testing  Program 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  Program  and  (2)  the 
nature  and  objectives  of  the  Program. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act.  the  identities  of 
the  parties  to  the  Program  and  its 
general  areas  of  planned  activity  are 
given  below. 

The  parties  to  the  Program  are:  ARCO 
Products  Company.  BP  Oil  Company, 
Chevron  U.S.A..  Inc.,  Exxon  Company 
U.S.A..  Mobil  Oil  Corporation,  Shell  Oil 
Company.  Texaco  Refining  and 
Marketing.  Tosco  Refining  Company. 
Ultramar  Inc.,  Union  Oil  Company  of 
California.  CaUfomia  Air  Resources 
Board  (Stationary  Source  Division). 
California  Air  Resources  Board  (Mobile 
Source  Division).  Western  States 
Petroleum  Association,  and  General 
Motors  Corporation. 

The  objectives  of  the  Program  is  to 
study  the  effects  of  varying  the  Reid 
Vapor  Pressure  ("RVP")  level  of  fuels 
and  evaporative  emissions.  The  purpose 
of  this  study  is  to  provide  the  State  of 
California  with  information  it  may  use 
in  its  efforts  to  reduce  the  total 
emissions  from  motor  vehicles  and 
thereby  improve  air  quality,  as  required 
by  the  California  Clean  Air  Act.  Cal. 
Health  &  Safety  Code  SS  39000  et  seq. 

Membership  in  the  Program  remains 
open,  and  the  parties  intend  to  file 
additional  written  notification  disclosing 
any  changes  in  membership. 
loaeph  H.  Widour, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  91-191W  Filed  8-12-91;  8:45  am] 

BIUJNQ  COM  4410-01-11 


Federal  Bureau  of  Investigation 

Meeting  of  Uniform  Crime  Reporting 
(UCR)  Data  Providers  Advisory  Policy 
Board  (APB) 

The  UCR  APB  will  met  on  September 
3  and  4, 1991,  from  9  a.m.  until  close  of 
business  each  day  at  the  Sheraton 
Seattle  Hotel  and  Towers,  1400  Sixth 
Avenue.  Seattle,  Washington,  98101, 
telephone  number  (206)  621-9000. 

The  major  topics  of  discussion  will  be 
the  consideration  of  individual  state 
agency  participation  in  the  National 
Incident-Based  Reporting  System 
(NIBRS);  status  of  the  study  to 
determine  the  future  of  UCR  by  the 
Department  of  Justice  (DOJ);  a  report  by 
the  NIBRS  publication  subcommittee; 
redundancy  of  data  submission  to  the 
FBI  by  law  enforcement  entities;  and  a 
report  by  the  UCR  staff  on  the  progress 
of  1990  Hate  Crime  Data  Collection  and 
publications. 

The  meeting  will  be  open  to  the  public 
with  approximately  25  seats  available 
on  a  first-come,  first-served  basis.  Any 
member  of  the  public  may  file  a  written 
statement  with  the  APB  before  or  after 
the  meeting.  Anyone  wishing  to  address 
a  session  of  the  meeting  should  notify 
the  Committee  Management  Liaison 
Officer,  FBI,  at  least  24  hours  prior  to  the 
start  of  the  session.  The  notification  may 
be  by  mail,  telegram,  cable,  or  hand- 
delivered  note.  It  should  contain  their 
name,  corporate  or  Government 
designation,  and  consumer  affiliation, 
along  with  the  capsulized  version  of  the 
statement  an  outline  of  the  material  to 
be  offered.  A  person  will  be  allowed  not 
more  than  15  minutes  to  present  a  topic, 
except  with  the  special  approval  of  the 
Chairperson  of  the  Board. 

Inquiries  may  be  addressed  to  Mr.  J. 
Harper  Wilson.  Committee  Management 
Liaison  Officer.  Information 
Management  Division.  Federal  Bureau  of 
Investigation,  Washington,  DC  20535, 
telephone  number  (202)  324-2614. 

Dated:  August  S,  1991. 
William  S.  Sessions, 
Director. 
[FR  Doc.  91-19184  Filed  8-12-91:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  tfie  Secretary 

Substance  Abuse  Program  in  the 
Workplace 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Request  for  comments  and 
information. 


summary:  The  Office  of  the  Assistant 
Secretary  for  Policy  (OASP)  is 
requesting  information  requesting 
employee  substance  abuse  programs, 
including  their  content,  cost  and 
effectiveness.  The  Department  of  Labor 
(DOL)  has  determined  that 
"comprehensive  substance  abuse 
programs"  are  one  of  the  most  effective 
ways  for  companies  to  address  the 
problem  of  substance  abuse  in  their 
workplace  and  seeks  this  information  in 
order  to  assist  small  business  in 
establishing  these  programs. 

OASP  is  requesting  a  variety  of 
nonproprietary  substance  abuse 
information  from  such  sources  as  the 
Federal  and  State  governments,  private 
industry,  community  groups  and 
national  associations.  The  information 
requested  includes,  but  is  not  limited  to: 
Federal  and  State  legislation; 
regulations  and  policies  arising  from 
legislation  and  federally  mandated 
programs;  model  substance  abuse 
programs;  model  employee  assistance 
programs;  drug  awareness,  education, 
prevention  and  training  programs;  and 
general  training  requirements  that  have 
been  established  by  small  businesses 
and  community-based  service 
organizations. 

Information  is  also  requested  on 
currently  existing  automated  substance 
abuse  information  systems  that  can  be 
accessed  to  disseminate  information 
and  the  types  of  substance  abuse 
information  on  those  systems. 

DATES:  Comments,  information  and  data 
should  be  submitted  by  October  15, 
1991. 

ADDRESSES:  Written  submissions  in 
response  to  this  notice  should  be  sent  to 
the  attention  of  Mark  Wilson,  the  Office 
of  the  Assistant  Secretary  for  Policy, 
U.S.  Department  of  Labor,  room  S-2114, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210;  Telephone  (202) 
523^^54. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  Wilson,  Office  of  the 
Assistant  Secretary  for  Policy,  U.S. 
Department  of  Labor.  Room  S-2114.  200 
Constitution  Avenue  NW..  Washington. 
DC  20210;  telephone  (202)  523-6054. 

SUPPt^MENTARY  INFORMATION: 

Background 

The  U.S.  Department  of  Labor,  in 
conjunction  with  the  Office  of  National 
Drug  Control  Policy  (ONDCP).  has  been 
given  a  leadership  role  in  addressing  the 
problem  of  substance  abuse  in  the 
workplace.  With  respect  to  illegal  drugs, 
ONDCP  has  identified  the  workplace  as 
one  of  the  key  sectors  in  which  a 
reduction  in  the  demand  for  drags  is 
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summary:  The  Office  of  the  Assistant 
Secretary  for  Policy  (OASP)  is 
requesting  information  requesting 
employee  substance  abuse  programs, 
including  their  content,  cost  and 
effectiveness.  The  Department  of  Labor 
(DOL]  has  determined  that 
"comprehensive  substance  abuse 
programs"  are  one  of  the  most  effective 
ways  for  companies  to  address  the 
problem  of  substance  abuse  in  their 
workplace  and  seeks  this  information  in 
order  to  assist  small  business  in 
establishing  these  programs. 

OASP  is  requesting  a  variety  of 
nonproprietary  substance  abuse 
information  from  such  sources  as  the 
Federal  and  State  governments,  private 
industry,  community  groups  and 
national  associations.  The  information 
requested  includes,  but  is  not  limited  to: 
Federal  and  State  legislation; 
regulations  and  policies  arising  from 
legislation  and  federally  mandated 
programs;  model  substance  abuse 
programs;  model  employee  assistance 
programs;  drug  awareness,  education, 
prevention  and  training  programs;  and 
general  training  requirements  that  have 
been  established  by  small  businesses 
and  community-based  service 
organizations. 

Information  is  also  requested  on 
currently  existing  automated  substance 
abuse  information  systems  that  can  be 
accessed  to  disseminate  information 
and  the  types  of  substance  abuse 
information  on  those  systems. 

DATES:  Comments,  information  and  data 
should  be  submitted  by  October  15, 
1991. 

ADDRESSES:  Written  submissions  in 
response  to  this  notice  should  be  sent  to 
the  attention  of  Mark  Wilson,  the  Office 
of  the  Assistant  Secretary  for  Policy, 
U.S.  Department  of  Labor,  room  S-2114, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210;  Telephone  (202) 
523^^54. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  Wilson.  Office  of  the 
Assistant  Secretary  for  Policy,  U.S. 
Department  of  Labor,  Room  S-2114,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210;  telephone  (202)  523-6054. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  Department  of  Labor,  in 
conjunction  with  the  Office  of  National 
Drug  Control  Policy  (ONDCP),  has  been 
given  a  leadership  role  in  addressing  the 
problem  of  substance  abuse  in  the 
workplace.  With  respect  to  illegal  drugs, 
ONDCP  has  identified  the  workplace  as 
one  of  the  key  sectors  in  which  a 
reduction  in  the  demand  for  drags  is 


essential  if  there  is  to  be  overall  success 
in  the  war  on  drugs.  This  need  can  best 
be  imderstood  with  reference  to  the 
National  Institute  on  Drug  Abuse 
(NIDA)  survey  which  found  that  68%  of 
drug  users  are  employed. 

The  Department  of  Labor  has  very 
specific  interests  in  reducing  the 
problem  of  substance  abuse  in  the 
workplace,  independent  of  the  issue  of 
legality.  Substance  abuse,  including  the 
abuse  of  legal  drugs  such  as  alcohol,  has 
a  profound  impact  on  the  workplace. 
The  costs  of  substance  abuse  have  been 
estimated  by  some  to  be  as  high  as  $200 
bilUon  armually.  Specifically,  substance 
abuse  has  been  identified  as  a  major 
factor  in  the  health  and  safety  of 
workers.  It  is  a  major  problem 
contributing  to  the  dramatic  rise  in 
health  care  costs.  Sharply  rising  health 
care  costs,  in  turn,  have  become  a  major 
problem  when  collective  bargaining 
agreements  are  renegotiated.  Substance 
abuse  also  sharply  affects  the  ability  to 
mount  effective  employment  and 
training  programs.  Finally,  substance 
abuse  is  a  major  factor  in  limiting  this 
country's  ability  to  perform  up  to  its  full 
competitive  potential. 

After  careful  examination  of  the 
problem  of  substance  abuse  in  the 
workplace,  the  Department  has 
concluded  that  the  most  effective  way 
for  companies  to  address  the  problem  is 
to  establish  a  "comprehensive  substance 
abuse  program"  in  their  workplaces. 
Such  comprehensive  programs  typically 
include  five  elements: 

A  written  substance  abuse  policy.  A 
written  policy  reflects  the  strong 
commitment  of  the  employer  to  a 
workplace  free  of  illegal  drugs  and  other 
substance  abuse. 

An  employee  education  and 
awareness  program.  A  program  of 
employee  education  and  awareness 
focuses  on  the  specific  dangers  of 
substance  abuse.  The  training  builds  on 
the  company's  substance  abuse  policy, 
explaining  why  the  policy  was 
developed  and  highlighting  the  dangers 
of  substance  abuse  on  the  job.  Such 
training  also  helps  non-abusers 
understand  the  problems  of  addiction 
and  abuse  and  how  the  problems  of 
others  affect  them. 

Supervisory  training  program.  A 
program  of  management  training  is 
needed  so  that  supervisors  understand 
corporate  policies  on  workplace 
substance  abuse  and  know  how  to  deal 
with  employees  abusing  or  suspected  of 
abusing  substances  in  ^e  workplace. 

An  employee  assistance  program.  An 
employee  assistance  program  (EAP),  or 
access  to  one  through  a  consortium, 
represents  the  key  building  block  for 
employers  seeking  to  assist  employees 


who  voluntarily  seek  as  well  as  those 
who  may  be  directed  to  seek  assistance 
in  lieu  of  disciplinary  action. 

Drug  testing,  as  appropriate.  While 
drug  testing  is  still  a  highly  controversial 
subject,  there  is  a  growing  consensus 
that  drug  testing  in  the  workplace  is  an 
important  component  of  a  substance 
abuse  program,  particularly  when  the 
health  and  safety  of  others  may  be  at 
risk. 

The  implementation  of  such 
comprehensive  substance  abuse 
programs  in  larger  companies,  given  the 
evidence  available,  has  been  identified 
as  an  effective  way  to  deal  with  the 
problem.  While  the  Department  is 
continuing  research  in  the  area  of 
program  effectiveness,  it  has  initially  set 
as  its  goal  that  every  workplace  in  the 
country  adopt  such  a  comprehensive 
program,  realizing  that  small  businesses 
may,  of  necessity,  that  they  are  best 
served  by  a  program  comprised  of  only 
some  of  the  five  elements. 

In  1988.  the  Department's  Bureau  of 
Labor  Statistics  undertook  a  survey  of 
companies  to  identify  which 
establishments  have  adopted  substance 
abuse  programs.  While  the  sample  was 
limited,  it  does  provide  statistically 
significant  Information  on 
establishments  with  such  programs. 
Specifically,  breakdowns  are  available 
by  broad  industry  classifications, 
geographical  regions  and  size  of 
establishment.  'The  most  striking  finding 
of  the  survey  was  that  large  firms  (those 
with  500-1-  employees)  have  tended  to 
mount  such  programs,  while  medium 
and  particularly  small  establishments 
(those  with  500  or  fewer  employees) 
typically  have  not 

While  many  firms  initially 
implemented  substance  abuse  programs 
in  order  to  satisfy  legal  requirements 
such  as  the  mandate  for  all  Federal 
government  contractors  to  have  a  "Drug 
Free  Workplace,"  they  have, 
nevertheless,  found  these  programs  to 
be  an  effective  means  of  combatting 
drag  abuse  in  the  workplace.  For 
example,  some  firms  have  found  the 
payoff  to  cost  ratio  for  substance  abuse 
programs  to  exceed  8  to  1. 

The  seriousness  of  the  problem 
becomes  evident  when  one  identified 
the  importance  of  such  smaller 
establishments  in  the  national  economy. 
Small  establishments,  defined  here  as 
those  with  250  or  fewer  employees, 
account  for  over  99  percent  of  all   ' 
business  establishments  in  the  country 
and  employ  two-thirds  of  all  workers. 
Clearly,  the  failure  to  reach  this  group 
equates  to  a  failure  to  reach  a  majority 
of  the  workers  in  the  country. 

The  problem  is  exacerbated  as  large 
(and  increasingly  medium-sized) 


businesses  adopt  programs,  employees 
with  substance  abuse  problems  appear 
to  be  moving  increasingly  to  smaller 
firms.  As  a  result,  it  is  the  smaller 
establishment  that  suffers  increasingly 
from  the  adverse  impact  of  workplace 
substance  abuse. 

The  question,  thus,  arises  as  to  why 
smaller  firms  have  not  been  more 
aggressive  in  adopting  substance  abuse 
programs?  Some  of  this  reluctance  can 
certainly  be  ascribed  to  an  information 
lag.  Indeed,  it  has  been  only  relatively 
recently  that  many  large  firms  have 
recognized  and  addressed  the  problem 
of  substance  abuse.  While  many  larger 
firms  did  have  some  form  of  an  alcohol 
treatment  program,  few  large  firms 
appear  to  have  had  comprehensive 
substance  abuse  programs  prior  to  the 
mid  1970's.  Contributing  to  this 
information  lag  effect  are  the  following 
perceptions  among  smaller  employers: 

While  acknowledging  that  substance 
abuse  is  an  important  and  critical 
problem  in  the  workplace,  there  is  the 
belief  among  many  small  employers  that 
their  workplace  does  not  have  such  a 
problem.  For  example,  one  study  found 
that  about  90%  of  small  business  owners 
felt  that  there  was  an  employee  drug 
abuse  problem  in  the  nation  but  only 
10%  felt  that  there  was  such  a  problem 
in  their  firm. 

Small  employers  are  quick  to  see  the 
direct  costs  of  implementing  a  substance 
abuse  program  but  may  not  appreciate 
the  substantial  benefits  of  doing  so.  In 
addition  to  their  valuable  time, 
expenditures  would  be  required  for 
consultants,  training  materials,  legal 
fees,  etc.  These  direct  costs  must  be 
weighed  against  hard  to  quantify 
benefits  such  as  reduced  accidents, 
increased  productivity,  improved 
morale,  etc. 

Small  employers  lack  specific 
information  as  to  how  to  go  about 
implementing  such  a  program.  In  large 
firms,  this  function  is  generally 
performed  by  the  director  of  human 
resources  or  personnel  )ust  obtaining 
the  base  information  often  presents  a 
major  obstacle. 

Comments  and  Information  Requested 

OASP  seeks  conunents  and 
information  from  the  public  regarding 
substance  abuse  programs.  In  addition 
to  general  information.  OASP  is 
specifically  interested  in  the  following 
especially  as  they  relate  to  small 
businesses: 

1.  What  were  the  reasons  that  the 
program  was  established  (e.g.,  to  comply 
with  a  regulatory  program,  to  help 
current  employees,  as  part  of  a 
collective  bargaining  agreement  etc.)? 
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Before  your  program  was  established, 
were  you  aware  of  any  studies  that 
provided  estimates  of  the  benefits 
accruing  from  these  programs?  If  so. 
what  were  these  studies  and  what  affect 
did  they  have  on  your  decision  to 
establish  a  program? 

2.  Please  comment  on  the 
Department's  rationale  as  to  why  have 
small  businesses  tended  not  to 
implement  substance  abuse  programs 
while  large  businesses  have.  Provide 
your  reasons  for  agreeing  or  disagreeing. 

3.  How  was  the  program  organized? 
What  assistance  was  obtained  to 
establish  the  pro-am  and  from  whom? 
How  much  did  it  cost  to  estabhsh  the 
program  (e.g.,  during  the  first  year)? 

4.  What  is  the  content  of  the  program? 
Does  it  include  the  five  elements 
recommended  by  DOL?  If  not  what  does 
it  contain?  Please  supply  any  materials 
available  on  the  program  (e.g..  the  policy 
statement,  training  materials,  etc.).  Is 
there  a  procedure  to  update  the 
program?  If  so,  what  is  this  procedure?  If 
not  why  not? 

5.  What  are  the  direct  costs  involved 
in  maintaining  the  program?  What  are 
the  direct  costs  per  employee?  Please 
provide  as  much  detail  as  possible  by 
program  element  (e.g.,  costs  involved  in 
employee  training,  operating  the  EAP. 
dnig  testing,  etc.). 

6.  What  benefits  have  been  fotmd  to 
accrue  from  the  pro-am  (e.g.,  hi^er 
productivity,  lower  accident  and 
turnover  rates,  lower  workers' 
compensation  and  insurance  costs,  etc.)? 
Please  provide  as  much  detail  as 
possible  both  in  quantified  terms  (e.g., 
reductions  in  the  number  of  accidents, 
workers'  compensation  claims/rates, 
absenteeism,  and  health  care  costs; 
increased  productivity;  etc.)  and  in  other 
terms  (if  the  benefits  have  not  been 
quantified)? 

7.  Which  elements  of  your  program 
have  been  most  successful  in 
eliminating  substance  abuse  among  yonr 
employees? 

8.  Based  upon  your  experience  with 
your  program,  if  you  had  the  choice 
would  you  recommend  that  other 
companies  establish  similar  programs. 
Please  provide  your  reasons.  What 
advice  would  you  give  to  companies, 
especially  small  businesses,  trying  to 
establish  their  own  programs? 

9.  What  can  be  done  at  the  federal, 
and  local  level,  either  by  government  or 
by  the  private  sector,  to  assist 
businesses  in  addressing  the  problem  of 
workplace  substance  abuse? 

10.  Is  your  firm  presently  covered  by  a 
regulation  requiring  the  establishment  of 
a  substance  abuse  program?  If  so,  what 
is  it?  Would  additional  regulation  be 
useful  in  this  area? 


This  document  was  prepared  under 
the  direction  of  Debra  R.  Bowland, 
Acting  Assistant  Secretary  for  Policy. 

Signed  at  Washington,  DC  this  7th  day  of 
August,  1991. 
Debra  R.  Bowland, 
Acting  Assistant  Secretary  for  Policy. 
[FR  Doc.  91-19220  Filed  B-12-91;  8:45  am] 

BILLING  CODE  4S10-2S-M 


Employment  and  Training 
Administration 

Determinations  Regarding  EligR>ifity  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determination  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
July  1991. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibihty  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met 

(1)  That  a  significant  number  or 
proportion  of  the  woricera  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  productioa  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  diereof.  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  tiie  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-25.845;  Kentucky  Agricultural 

Energy  Corp^  Franklin,  KY 
TA-W-25M40;  Fitzsimons 

Manufacturing  Co.,  Big  Rapids,  MI 
TA-W-25.734;  Bayou  Steel  Corp., 

LaPlace,  LA 
TA-W-^25,904;  Sara  Lee  Knitting 

Products,  Floyd,  VA 
TA-W-2S.824:  Towne-Robinson,  laa. 

Dearborn.  MI 
TA-W-25.885:  Seneca  Wire  & 

Manufacturing  Co.,  Fostoria,  OH 
TA-W-25,830;  American  Sign  8- 

Indicator  Corp..  ^jokane,  WA 
TA-W-25,aee;  Fayscott  Co.,  Dexter.  ME 


In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-25.96?;  Label-Tech,  Inc..  Grand 
Prairie,  TX  » 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,994:  Fina  Oil »  Chemical  Co„ 
Abilene,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,893;  Dowell-Schlumberger, 
Inc.,  Houston,  TX 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-25,918:  J  &  C  Shake  Co.,  Forks. 
WA 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-25,907:  Sterling  Drug.  Inc., 
Trenton,  NJ 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-2S.972:  Miss  Jamie.  Inc^  New 
York.  NY 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,927;  Union  Railroad  Ca, 
Monroeville.  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25.909:  Waste  Management  of 
North  America.  Warner  Co., 
Morrisville.  PA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25.899;  Keiber  Thompson. 
Morrisville.  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25.865:  Enserch  Exploration.  Inc., 
Midland  District,  Midland.  TX 
Investigation  revealed  that  criterion 
(2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  certification. 

TA-W-25.701;  Capitol  Circuits  Corp., 
Printer  Products,  Boston,  MA 


Increased  imi>orta  did  not  con 
importantly  to  worker  separatia 
firm, 

TA-W-25,702;  Capitol  Circuits  ( 
Westtrex.  Fall  River.  MA 
Increased  imports  did  not  cor 
importantly  to  worker  separatio 
firm. 

TA-W-25,847:  Northern  Contra, 
Co..  Philadelphia,  PA 
The  workers'  firm  does  not  pi 
an  article  as  required  for  certifit 
under  section  222  of  the  Trade  i 
1974. 

TA-W-25.901;  Louis  A.  Grant,  I 

Pittsburgh,  PA 
The  workers'  firm  does  not  pi 
an  article  as  required  for  certifi( 
under  section  222  of  the  Trade  J 
1974. 
TA-W-25.915:  Fred  Stecker  Ok 

Inc.,  Euclid,  OH 
The  workers'  firm  does  not  pi 
an  article  as  required  for  certifii 
under  section  222  of  the  Trade  > 
1974. 
TA-W-25.911  &  25,912;  BP  Oil  I 

Co..  Kirbyville.  TX»BPOj 

Pipeline  Co..  Longview.  TX 

The  workers'  firm  does  not  pi 

an  article  as  required  for  certifii 

under  section  222  of  the  Trade  1 

1974. 

TA-W-25,899:  Heckett,  Morrisi 
The  workers'  firm  does  not  pi 
an  article  as  required  for  certifii 
under  section  222  of  the  Trade  J 
1974. 

TA-W-25,887;  Fiatallis,  North  i 
Inc.,  Carol  Stream,  IL 
Increased  imports  did  not  cor 
importantly  to  worker  separatic 
firm. 

TA-W-^,B6B;  Fiatallis,  North  / 
Inc.,  Stone  Mountain,  GA 
Increased  imports  did  not  cor 
importantly  to  worker  separatic 
firm. 

TA-W-25.8S9;  Fiatallis.  North  / 
Inc.,  Irving,  TX 
Increased  imports  did  not  cor 
importantly  to  worker  separatic 
firm. 

TA-W-25,870:  Fiatallis.  North 
American.  Inc..  Cranbury,  i 
Increased  imports  did  not  cor 
importantly  to  worker  separatic 
firm. 

TA-W-25.87I;  Fiatallis.  North 
American.  Inc.,  West  Sacrc 
CA 
Increased  imports  did  not  cor 
importanUy  to  worker  separatic 
firm. 

TA-W-25.872;  Fiatallis.  North 
American.  Inc..  Portsmouth 


JMI 
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In  the  follownng  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-25,96f;  Label-Tech.  Inc..  Grand 
Prairie,  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25.994;  Fina  Oil »  Chemical  Co.. 
Abilene.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  section  222  of  the  Trade  Act  of 
1974. 

TA-W-2S,a93;  Dowell-Schlumherger, 
Inc.,  Houston,  TX 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-25,918:  J  »  G  Shake  Co..  Forks. 
WA 
The  investigation  revealed  that 
criterion  (2]  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-25.907:  Sterling  Drug,  Inc.. 
Trenton.  NJ 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-2S,9T2:  Miss  famie,  Inc..  New 
York.  NY 
Increased  inii>orts  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,927;  Union  Railroad  Co.. 

Monroeville,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
luider  section  222  of  the  Trade  Act  of 
1974. 
TA-W-25.909:  Waste  Management  of 

North  America.  Warner  Co.. 

MorrisviUe,  PA 
Increased  imports  did  not  contribute 
importandy  to  worker  separations  at  the 
firm. 
TA-W-25.899;  Keiber  Thompson, 

MorrisviUe,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-r25.865:  Easerch  Exploration,  Inc.. 

Midland  District,  Midland.  TX 
Investigation  revealed  that  criterion 
(2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  certification. 
TA-W-25.701;  Capitol  Circuits  Corp., 

Printer  Products,  Boston.  MA 


Increased  imports  did  not  contribute  Increased  imports  did  not  contribute 

importandy  to  worker  separations  at  the      importanUy  to  worker  separations  at  the 

firm. 


firm. 

7^4-1^-25,702';  Capitol  Circuits  Corp.. 
Westtrex,  Fall  River,  MA 
Increased  imports  did  not  contribute 
importandy  to  worker  separations  at  the 
firm. 

TA-W-25,847;  Northern  Contracting 
Co.,  Philadelphia,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,901:  Louis  A.  Grant.  Inc., 
Pittsburgh,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974.  I  \ 

TA-W-25.91S;  Fred  Sleeker  Oldsmobile. 
Inc..  Euclid.  OH 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25.911  Sr  25.912;  BP  Oil  Pipeline 
Co..  Kirbyville.  TX»BP  Oil 
Pipeline  Co..  Longview.  TX 
The  workers'  firm  does  not  produce 

an  article  as  required  for  certification 

under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-25.899;  Heckett,  MorrisviUe.  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-25,B67;  Fiatallia.  North  America. 
Inc.,  Carol  Stream.  IL 
Increased  imports  did  not  contribute 
importandy  to  worker  separation  at  the 
firm. 

TA-W-25.868;  Fiatallis.  North  America. 
Inc..  Stone  Mountain.  GA 
Increased  imports  did  not  contribute 
importandy  to  worker  separations  at  the 
firm. 

TA-W-25.869;  Fiatallis,  North  America. 
Inc..  Irving.  TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,870;  Fiatallis.  North 
American.  Inc..  Cranbury.  N) 
Increased  imports  did  not  contribute 

importantly  to  worker  separations  at  the 

firm. 

TA-W-25.871;  Fiatallis,  North 

American,  Inc..  West  Sacramento, 
CA 
Increased  imports  did  not  contribute 

importanUy  to  worker  separations  at  the 

firm. 

TA-W-25,872;  Fiatallis.  North 

American,  Inc.,  Portsmouth,  VA 


TA-W-25.873;  Fiatallis.  North  America. 
Inc..  Springfield.  IL 
Increased  imports  did  not  contribute 
importanUy  to  worker  separations  at  the 
firm. 

Affirmative  Determinations 

TA-W-2S.6a2;  Pat  Fashions,  Inc..  Perth 

Amboy.  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  3, 
1990  and  before  January  31. 1991. 
TA-W-25,862;  Dana  Corp.,  Parish  Div.. 

Reading,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  15, 
1990. 
TA-W-25,852;  Tara  Knitting  Mills,  Inc.. 

Brooklyn,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  6, 
1990  and  before  April  30, 1991. 
TA-W-25,835;  Corporate  Knitting,  Inc.. 

Passaic,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May 
3,1990. 
TA-W-25,848;  Larose  RF Systems,  Inc.. 

Cohoes,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  8, 
1990  and  before  July  31, 1991. 
TA~W-25.708;  G.E  Government 

Communication  Systems  (G.K 

Aerospace)  Camden,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  25. 
1990. 
TA-W-25,879;  Keystone  Fireworks 

Manufacturing  Co.,  Inc..  Dunbar. 

PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  20, 
1990. 
TA-W-25,782;  Maytown  Shoe 

Manufacturing  Co..  Inc.  Beale  Ave., 

Altoona,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  23, 
1990. 
TA-W-25,783;  Maytown  Shoe 

Manufacturing  Co..  Inc..  8th  Ave.. 

Altoona,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  23, 
1990. 
TA-W-25.784;  Maytown  Shoe 

Manufacturing  Co.,  Inc.,  Queen  and 

Elizabeth  Street,  Maytown,  PA. 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  23, 
1990. 

I  hereby  certify  that  the 
aforementioned  determinations  were 


issued  during  the  months  of  July.  1991. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  August  7, 1991. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  91-19221  Filed  8-12-Sl;  8:45  am] 

WUJMCOOC  MIO-MMi 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Ag«iKy  Information  Collection 
ActtvitfM  Under  0MB  RevtMv 

AQENCY:  National  Endowment  for  the 

Arts. 

action:  Notice. 

tUMMARV:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
September  12, 1991. 

ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
726  Jackson  Place  NW.,  room  3002, 
Washington.  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mr.  Murray  R.  Welsh, 
National  Endowment  for  the  Arts, 
Administrative  Services  Division,  room 
203, 1100  Pennsylvania  Avenue.  NW., 
Washington.  DC  20506;  (202-682-5401). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Murray  R.  Welsh,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506:  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLIMtNTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  currenUy  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information: 

(1)  The  tide  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report:  (4)  what  the  form  will 
be  used  fon  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
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burden  hours  per  response;  [7]  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3S04(h). 
Title:  State  and  Regional  Program — Arts 
Projects  in  Underserved 
Communities. 
Frequency  of  Collection:  Aimually. 
Respondents:  State  and  local 

governments. 
Use:  Guidelines,  instructions  and 

applications  elicit  relevant 

information  from  State  Arts  Agencies 

and  Regional  Organizations  that  apply 

for  funding  under  the  Arts  Projects  in 

Underserved  Communities  category. 

This  information  is  necessary  for  the 

accurate,  fair  and  thorough 

consideration  of  competing  proposals 

in  the  panel  review  process. 
Estimated  Number  of  Respondents:  75. 
Average  Burden  Hours  per  Responses: 

22. 
Total  Estimated  Burden:  1.650. 
Bill  Williams, 

Assistant  Director,  Administration  Services 
Division,  National  Endowment  for  the  Arts. 
[FK  Doc.  91-19224  Filed  8-12-91;  8:45  am] 

MLUNQ  COOE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Biological 
and  Critical  Systems;  Meeting 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information:  Hnancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c).  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Biological  and  Critical  Systems. 

Dates  Br  Times:  August  27. 1991.  8:30  a.m.-5 
p.m. 

Location:  National  Science  Foundation, 
1800  G  Street  NW..  Washington.  DC  20550. 
room  1133. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluate  research 
Small  Business  Innovative  Rsearch  proposals. 

Contact  Person:  Edward  H.  Bryan.  Ph.D., 
Program  Director,  room  1133.  National 


Science  Foundation.  Washington,  DC  20550. 
Telephone  (202)  357-7737. 

Dated:  August  5, 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc  91-19133  Filed  8-12-91:  8:45  am] 

BtUJNQ  COOe  7SSS-01-M 


Advisory  Committee  for  Chemical  and 
Thermal  Systems  Committee  of 
Visitors;  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Committee  of  Visitors  Review. 

Date  and  time:  August  28-29, 1991. 

Place:  Room  1115, 1800  G  Street  NW.. 
Washington.  DC 

Types  of  meeting:  Closed. 

Contact  Person:  Mihail  Roco/Stephen 
Traugott,  Program  Directors,  Fluid,  Particulate 
and  Hydraulic  Systems,  Room  1115,  National 
Science  Foundation.  Washington,  DC  20550. 
Telephone:  (202)  357-9606. 

Purpose  of  meeting:  To  provide  oversight 
review  of  the  Fluid,  Particulate  and  Hydraulic 
Systems  Program 

Agenda:  To  carry  out  Committee  of  Visitors 
(GOV)  review  including  examination  of 
decisions  on  proposals,  reviewer  comments, 
and  other  privileged  materials. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposals  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552  b.  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would 
improperly  be  disclosed. 

Dated:  August  5, 1991. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  91-19132  Filed  8-12-91;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  he  held  on — 

Thursday,  November  07, 1991 
Thursday,  November  21, 1991 
Thursday,  December  12, 1991 

The  meetings  will  start  at  10:45  a.m. 
and  will  be  held  in  room  5A06A.  Office 
of  Personnel  Management  Building.  1900 
E  Street,  NW..  Washington.  DC. 


The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  on 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  tuider 
subchapter  IV.  chapter  53,  5  U.S.C.  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  5  U.S.C. 
552b{c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  room  1340, 1900  E  Street. 
NW..  Washington.  DC  20415  (202)  606- 
1500. 

Dated:  August  6. 1991. 
Anthony  F.  Ingrassia. 

Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 

(FR  Doc.  91-19155  Filed  8-12-fll;  8:45  am) 
BILUNa  COOE  oat-oi-N 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-29528;  File  No.  Sfl 
91-02] 

August  6. 1991. 

Self-Regulatory  Organizations; 
Government  Options  Corporat 
Order  Approving  a  Proposed  F 
Charge  Relating  to  the  Definltl 
Options  Expiration  Date 

On  May  24, 1991.  Delta  Govei 
Options  Corporation  ("DGOC") 
proposed  rule  change  (File  No. ! 
DGOC-91-02)  with  the  Securitit 
Exchange  Commission  ("Comm 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposal 
published  in  the  Federal  Registc 
June  26, 1991.  to  solicit  commen 
interested  persons.*  No  comme) 
received.  As  discussed  below,  t 
approves  the  proposal. 

I.  Description  of  the  Proposal 

DGOCs  proposed  rule  changi 
modify  its  definition  of  option 
"expiration  date"  in  Article  I  of 
Rules.  Specifically,  the  proposal 
amend  DGOC's  rules  to:  (1)  Ext 
potential  length  of  an  option  coi 
up  to  two  years  from  the  date  o: 
writing  of  the  option  contract;  a 
permit  any  Friday  of  the  expirai 
month  to  serve  as  an  expiration 
options  contracts,  rather  than  o 
first  Friday  of  the  month  (short- 
options  contracts),  or  the  last  Fi 
the  month  (all  other  option  cont 
provided  under  existing  rules. 

DGOC  states  in  its  filing  that 
proposed  rule  change  responds 
requests  by  its  participants  thai 
expiration  dates  match  more  pr 
the  tenor  of  other  financial  coni 
the  over-the-counter  market  am 
trading  environments.  By  afforc 
participants  a  larger  spectrum  c 
expiration  dates,  DGOC  believi 
can  enable  its  participants  to  gi 
naturally  toward  the  expiration 
that  each  participant  deems  be; 
to  its  trading  needs.  In  particuic 
believes  that  the  proposal  will  i 
participants  the  flexibility  to  ac 
option  contract  durations  in  rel 
their  overall  U.S.  Treasury  ("Tr 
security  portfolios.  Moreover,  tl 
proposal  will  enable  participan 
submit,  for  processing  at  DGOC 
the-counter  Treasury  option  tra 
prior  to  this  proposal,  could  not 

■  15  U.S.C  78s(b). 

*  SecuritlM  Bxcbanga  Act  ReleoM  No 
14, 1991),  56  FR  2929B. 
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The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  on 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Conunittee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  room  1340, 1900  E  SU-eet, 
NW.,  Washington,  DC  20415  (202)  606- 
1500. 

Dated:  August  6, 1991. 
Anthony  F.  Ingrassia, 

Chairman.  Federal  Prevailing  Rate  Advisory 
Committee. 
[FR  Doc.  91-19155  Filed  8-12-fll;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-29528;  File  No.  SR-DGOC- 
91-02] 

August  8. 1991. 

SeK-Regutatory  Organizations;  Delta 
Government  Options  Corporation; 
Order  Approving  a  Proposed  Rule 
Change  Relating  to  the  Definition  of 
Options  Expiration  Date 

On  May  24, 1991,  Delta  Government 
Options  Corporation  ("DGOC")  filed  a 
proposed  rule  change  (File  No.  SR- 
DGOC-91-02)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b]  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
June  26. 1991,  to  solicit  comments  &om 
interested  persons.*  No  comments  were 
received.  As  discussed  below,  this  order 
approves  the  proposal. 

I.  Description  of  the  Proposal 

DGOCs  proposed  rule  change  will 
modify  its  definition  of  option 
"expiration  date"  in  Article  I  of  its 
Rules.  Specifically,  the  proposal  will 
amend  DGOCs  rules  to:  (1)  Extend  the 
potential  length  of  an  option  contract  to 
up  to  two  years  from  the  date  of  the 
writing  of  the  option  contract;  and  (2) 
permit  any  Friday  of  the  expiration 
month  to  serve  as  an  expiration  date  for 
options  contracts,  rather  than  only  the 
first  Friday  of  the  month  (short-dated 
options  contracts),  or  the  last  Friday  of 
the  month  (all  other  option  contracts),  as 
provided  under  existing  rules. 

DGOC  states  in  its  filing  that  the 
proposed  rule  change  responds  to 
requests  by  its  participants  that 
expiration  dates  match  more  precisely 
the  tenor  of  other  financial  contracts  in 
the  over-the-coimter  market  and  other 
trading  environments.  By  affording 
participants  a  larger  spectnmi  of 
expiration  dates,  DGOC  believes  that  it 
can  enable  its  participants  to  gravitate 
naturally  toward  the  expiration  dates 
that  each  participant  deems  best  suited 
to  its  trading  needs.  In  particular.  DGOC 
believes  that  the  proposal  will  afford  its 
participants  the  flexibility  to  adjust 
option  contract  durations  in  relation  to 
their  overall  U.S.  Treasury  ("Treasury") 
security  portfolios.  Moreover,  the 
proposal  will  enable  participants  to 
submit,  for  processing  at  DGOC,  over- 
the-counter  Treasury  option  trades  that, 
prior  to  this  proposal,  could  not  be 


submitted  because  their  stated 
expiration  date  was  other  than 
previously  available  through  DGOC 

11.  Discussion 

Section  17A(a)(l)  articulates  the 
Congressional  finding  that  clearance 
and  settlement  procedures  and 
processing  techniques  should  be 
efficient,  effective,  and  safe.  Section 
17A(b)(3)(F]  provides,  among  other 
things,  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  beUeves  that  this 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act,  and,  more 
specifically,  with  sections  17 A(a)(l)  and 
17A(b)(3)(F)  of  the  Act.» 

As  noted  above,  DGOCs  proposal 
will  provide  DGOC  participants  greater 
fiexibility  to  select  the  expiration  dates 
that  most  satisfy  their  needs.  This  could 
increase  the  number  of  over-the-counter 
options  cleared  through  DGOC,  whose 
system  offers  potentially  better 
safeguards  than  existing  clearance 
processes  for  these  trades.  Moreover, 
the  proposal  will  not  diminish  DGOCs 
existing  safeguards.  E)GOC  will  continue 
to  calculate  and  collect  where 
appropriate,  member  margin 
requirements.  All  other  safeguards, 
including  DGOCs  maximum  potential 
system  exposure  safeguard  ("MPSE"), 
will  continue  to  apply.* 

m.  Conclusion  ' 

For  the  reasons  stated  above,  the 
Commission  finds  that  DTCs  proposal  is 
consistent  with  Section  17A  of  the  Act 

IT  IS  THEREFORE  ORDERED, 
pursuant  to  Section  19(b)(2)  of  the  Act* 
that  DGOCs  proposed  rule  change  (SR- 
DGOC-91-02)  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  91-19156  Filed  8-12-01;  8:45  am] 
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>  15  U.S.C  7aa(b). 

*  Securitiet  Bxcbange  Act  Release  No.  29307  (June 
14, 1991),  56  FR  29296. 


•  15  US.C.  78q-Ka)(l)  end  (B)(31(F). 

•  For  t  detcripUon  of  DCOC'i  MfeguanU, 
Including  MPSE,  see,  Secuiitiea  Exchange  Act 
Release  No.  28450  (January  12, 1969),  54  FR  2010  and 
Securitiei  Exchange  Act  Release  No.  27611  (January 
12. 1990),  5S  FR  1860. 

•  15  U.S.C  78»(b)(2). 

•  17  CJ.R.  200.30-a(a)(12). 


(RtL  No.  IC-182M;  812-76711 

Government  Securities  Equity  Trust 
Series  I  and  Subsequent  Series,  et  •!.; 
Notice  of  Application 

August  6, 1991. 

AOENCy:  Securities  and  Exchange 

Commission  ("SEC  or  "Commission**). 

action:  Notice  of  application  for  an 
amended  order  of  exemption  under  the 
Investment  Company  Act  of  1940  (the 
"1940  Act"). 

APPLICANTS:  Government  Securities 
Equity  Trust,  Series  I  and  Subsequent 
Series  (the  'Trust")  (formerly  AIM 
TA.R.G.E.T  Trust,  Series  I  (Weingarten) 
and  Subsequent  Series);  AIM 
Convertible  Securities  Inc.,  AIM  Equity 
Funds,  Inc.,  AIM  High  Yield  Securities, 
Inc.,  Short-Term  Investments  Co.,  Tax- 
Free  Investments  Trust,  on  behalf  of 
themselves  and  any  series  or  portfolio 
thereof  (other  than  any  of  the 
aforementioned  open-end  investment 
companies  (or  portfolios  thereof)  which 
are  money  market  or  no-load  funds) 
("Existing  Funds");  AIM  advisors,  Inc. 
("AIM  Advisers").  AIM  Capital 
Management  Inc  ("AIM  Capital "),  AIM 
Distributors,  Inc.  ("AIM  Distributors") 
and  Prudential  Securities,  Inc 
("Prudential"). 

RELEVANT  1940  ACT  SECTIONS:  Order 

requested  under  section  6(c)  that  would 
grant  an  amendment  to  an  order  that 
exempted  applicants  from  sections 
12(d)(1),  14(a),  19(b)  of  the  Act  and  rule 
I9t>-1  thereunder  and  diat  permitted 
certain  affiliated  transactions  under 
section  17(d)  of  the  Act  and  rule  17d-l 
thereunder. 

SUMMARY  OF  APPLICATIONS:  Applicants 
seek  an  order  amending  an  existing 
order  that  permitted  series  of  the  Trust 
to  invest  in  shares  of  certain  open-end 
investment  companies  and  zero  coupon 
obligations.  The  requested  order  would 
delete  condition  (h)  of  the  prior  order, 
which  prohibited  any  series  of  the  Trust 
from  purchasing  shares  of  certain  open- 
end  investment  companies  that  had 
established  multiple  classes  and 
prevented  these  investment  companies 
from  establishing  additional  classes  if 
their  shares  were  held  by  any  of  the 
series  of  the  Trust. 

nuNO  DATE:  The  application  was  filed    ■ 
on  February  6, 1991  and  an  amendment 
was  filed  on  June  20, 1991. 
NEARMM  OR  NOTIFICATION  OF  HCARtNO: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request  personally  or  by 
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mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  3, 1991,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretarj',  SEC,  450  5th 
Street,  NW..  Washington,  DC  20549. 
Applicants  (except  Prudential  Securities 
Inc.),  Eleven  Greenway  Plaza,  suite  1919, 
Houston,  Texas  77048;  Prudential 
Securities,  Inc..  One  Seaport  Plaza,  199 
Water  Street,  New  York,  New  York 
10292. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felice  R.  Foundos.  Staff  Attorney,  (202) 
272-2190,  or  Jeremy  N.  Rubenstein. 
Assistant  Director,  (202)  272-3023 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Trust  consists  of  a  series  of  unit 
investment  trusts,  each  of  which  is 
similar  but  separate  and  designated  by  a 
different  series  number  ('Trust  Series"). 
Each  Trust  Series  is  organized  pursuant 
to  a  trust  indenture  which  incorporates  a 
master  trust  agreement  between 
Prudential,  the  sponsor  and  depositor 
for  each  such  Trust  Series  (the 
"Sponsor"),  and  a  qualified  bank  (the 
"Trustee").  At  present,  there  are  two 
existing  Trust  series.  Statements  made 
in  the  application  apply  to  both  existing 
and  possible  future  Trust  Series  unless 
otherwise  noted. 

2.  The  Trust's  objective  is  to  protect 
capital  while  still  providing  for  capital 
appreciation  through  investment  in 
United  States  Government  and  other 
types  of  zero  coupon  obligations  or 
contracts,  and  in  shares  of  one  of  the 
Funds  (as  defined  below). 

3.  Each  of  the  Existing  Funds  is  an 
open-end  management  investment 
company  registered  under  the  1940  Act. 
Each  Existing  Fund  has  entered  into  an 
investment  advisory  or  management 
agreement  with  AIM  Advisors  or  AIM 
Capitol  and  a  distribution  agreement 
with  AIM  Distributors.  AIM  Advisors. 
AIM  Capitol,  and  AIM  Distributors  and 
subsidiaries  of  AIM  Management  Group. 
Inc.  Shares  of  the  Existing  Funds  (or 
portfolios  thereof)  are  offered  with  front- 


end  sales  loads.  None  of  the  Existing 
Funds  are  currently  offered  with  any 
type  of  deferred  sales  charge.  Each  of 
the  Existing  Funds  has  adopted  a  rule 
12b-l  plan. 

4.  Applicants  request  reUef  extend  to 
the  Trust's  investment  in  any  open-end 
investment  company  (including  any 
portfolios  or  series  thereof),  other  than  a 
money  market  or  no-load  fiind,  that  may 
in  the  future  be  advised  by  or  have  as  its 
principal  underwriter  AIM  Advisers, 
AIM  Capital,  or  AIM  Distributors,  or 
any  of  their  affiliates  that  are  under 
common  control  with  them.  (These 
future  open-end  investment  companies 
and  the  Existing  Funds  are  collectively 
referred  to  as  the  "Funds"). 

5.  Pursuant  to  a  previous  exemptive 
order  granted  by  the  Commission  and 
later  amended  (the  "Multi-class  Order"), 
the  Funds  are  authorized  to  establish 
separate  classes  of  securities  within  the 
same  investment  portfolio.  (See 
Investment  Company  Act  Release  Nos. 
14656  (August  2, 1985)  (notice)  and  14695 
(August  27, 1985)  (order);  15570 
(February  6. 1987)  (notice)  and  15592 
(February  27, 1987)  (amended  order)). 
Under  the  Multi-class  Order,  the  classes 
may  differ  in  that  certain  classes  of 
shares  may  be  offered  in  connection 
with:  (a)  A  12b-l  plan  adopted  by  the 
Fund  involved  pursuant  to  rule  12b-l; 
(b)  a  Shareholder  Services  Plan  adopted 
by  the  Funds  pursuant  to  all 
requirements  of  rule  12b-l  except  those 
relating  to  shareholder  voting  rights  and 
automatic  termination  of  the  plan  upon 
its  assignment;  or  (c)  no  plan.  Except  for 
allocating  to  each  class  the  expenses 
associated  with  that  class,  granting 
shareholders  of  a  class  the  right  to  vote 
on  matters  solely  concerning  that  class, 
and  the  differing  class  designations,  the 
classes  must  be  the  same. 

6.  In  Investment  Company  Act 
Release  No.  16959  (May  17, 1989),  the 
Commission  issued  a  conditional  order 
(the  "Existing  Order")  that  permitted  the 
Trust  Series  to  invest  in  portfolios 
consisting  both  of  shares  in  one  of  the 
Funds  and  United  States  Government 
and  other  types  of  zero  coupon 
obligations.  The  two  existing  Trust 
Series  hold  shares  in  the  AIM 
Weingarten  Fund  Series  of  AIM  Equity 
Funds,  Inc.  ("Weingarten"). 

7.  Under  the  terms  of  the  Existing 
Order,  shares  of  only  one  of  the  Funds 
may  be  sold  for  deposit  into  any  one 
Trust  Series  at  net  asset  value.  The  Fund 
must  waive  any  otherwise  applicable 
sales  load  with  respect  to  all  shares  sold 
or  deposited  in  any  Trust  Series.  In 
addition,  any  rule  12b-l  fee  received  by 
the  Sponsor  in  connection  with  the 
distribution  of  Fund  shares  to  the  Trust 
must  be  rebated  to  the  Trustee.  Lastly, 


as  a  condition  to  granting  relief 
("Condition  (h)"),  applicants  agreed  that 
no  shares  of  any  Fund  that  has 
established  more  than  one  class  of 
shares  will  be  deposited  in  any  Trust 
Series  and  that  no  Fund,  shares  of  which 
have  been  deposited  in  any  Trust  Series, 
will  thereafter  establish  additional 
classes  of  shares. 

8.  Some  of  the  Funds,  including 
Weingarten,  wish  to  establish  additional 
classes  of  shares.  These  shares  will  be 
offered  to  financial  institutions  for  their 
fiduciary  accounts  without  sales  loads 
or  rule  12b-l  fees.  Applicants  therefore 
propose  to  delete  Condition  (h)  from  the 
Existing  Order. 

9.  Any  future  Trust  Series  will  invest 
only  in  one  class  of  Fund  shares.  No 
class  of  shares  sold  to  a  future  Trust 
Series  will  adopt  or  incur  any  expenses 
under  a  rule  12b-l  plan  or  shareholder 
services  plan. 

10.  Applicants  do  not  expect  to  create 
new  classes  without  the  sales  load  or 
12b-l  fees  with  respect  to  the  existing 
Trust  Series  because  of  the  expense  of 
effecting  such  a  change.  Therefore,  rule 
12b-l  fees  would  continue  to  be  rebated 
with  respect  to  existing  Trust  Series.  If 
Weingarten  adopts  a  shareholder 
service  plan,  any  expenses  incurred 
with  respect  to  this  plan  would  be 
rebated  in  the  same  manner  as  the  rule 
12b-l  fees. 

11.  In  accordance  with  the  Existing 
Order,  the  Funds  will  waive  any  sales 
loads  on:  (a)  Reinvestment  by 
unitholders  of  capital  gain  distributions 
received  from  a  "Trust  Series  with 
respect  to  a  Fund's  shares;  (b)  a  transfer 
of  Fund  shares  held  by  a  Trust  Series  to 
unitholders  upon  termination  of  the 
Trust;  and  (c)  reinvestment  in  Fund 
shares  of  the  proceeds  of  zero  coupon 
obligations  distributed  to  a  unitholder. 
Any  investor  wishing  to  take  advantage 
of  the  foregoing  would  open  an  account 
to  acquire  shares  of  a  class  for  which 
such  investor  otherwise  would  be 
eligible.  Any  materials  used  to  describe 
the  options  available  to  the  investor  will 
include  information  about  all  classes 
available  to  such  investor. 

12.  Applicants  acknowledge  that  all 
representations  in  the  application  for  the 
Existing  Order  will  continue  to  apply 
except  as  expressly  described  in  the 
present  application,  and  that  all 
conditions  to  the  Existing  Order  will 
continue  to  apply  except  for  the  deletion 
of  Condition  (h). 

13.  Applicants  believe  that  the 
deletion  of  Condition  (h)  permitting 
multiple  classes  is  appropriate  in  the 
public  interest,  and  consistent  with  the 
protection  of  investors  and  the  purposes 


and  provisions  of  the  Act.  and 
satisfies  the  requirements  of  s 

14.  One  major  purpose  of  se 
(1)  is  the  prevention  of  duplici 
fees.  Applicants  argue  that  thi 
requirement  that  the  Sponsor 
12b-l  fees  received  on  shares 
Funds  held  in  a  Trust  Series  ii 
to  prevent  unitholders  of  a  Tn 
from  paying  duplicative  sellin 
expenses.  Applicants  contend 
objective  could  be  met  by  esti 
class  with  no  rule  12b-l  fees  i 
resorting  to  a  cumbersome  rel 
mechanism. 

15.  Applicants  argue  that  th 
generated  by  the  creation  of  t 
classes  for  financial  institutio 
benefit  the  Funds  through  eco 
scale  due  to  increased  Fund  s 

For  the  Commission,  by  the  Di^ 
Investment  Management,  under  d 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  91-19157  Filed  8-12-«l;  i 
WLLMO  COM  M10-01-M 


DEPARTMENT  OF  STATE 

[Public  Notic*  1443] 

Public  Information  Collectioi 
Requirement  Submitted  to  C 
Review    1 1 

aqency:  Department  of  State 
ACTION:  The  Department  of  S 
submitted  the  following  publi 
information  collection  require 
OMB  for  review  and  clearanc 
the  Paperwork  Paperwork  Re 
Act  of  1980,  Public  Law  96-51 

summary:  Bearers  of  U.S.  Pai 
require  to:  amend  the  passpoi 
name  change;  correct  the  des 
data;  add  visa  pages;  and  ext 
validity  of  a  limited  passport. 
Passport  Amendment/Valida 
Application  is  provided  for  th 
It  is  necessary  to  submit  a  sti 
with  an  application  for  a  ne\^ 
when  a  previous  valid  or  poti 
valid  passport  cannot  be  pre! 
Statement  Regarding  Lost  or 
Passport  form  is  provided  for 
purpose.  The  following  sumnr 
information  collection  propoi 
submitted  to  OMB. 
1.  Type  of  request — Reinstate 

Originating  office — Bureau 
Consular  Affairs. 

Title  of  informatin  collectic 
Passport  Amendment/Vi 
Application. 

Frequency — On  occassion. 

Form  No.  — DSP-19. 
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as  a  condition  to  granting  relief 
("Condition  (h)"),  applicants  agreed  that 
no  shares  of  any  Fund  that  has 
established  more  than  one  class  of 
shares  will  be  deposited  in  any  Trust 
Series  and  that  no  Fund,  shares  of  which 
have  been  deposited  in  any  Trust  Series, 
will  thereafter  establish  additional 
classes  of  shares. 

8.  Some  of  the  Funds,  including 
Weingarten,  wish  to  establish  additional 
classes  of  shares.  These  shares  will  be 
offered  to  financial  institutions  for  their 
fiduciary  accounts  without  sales  loads 
or  rule  12b-l  fees.  Applicants  therefore 
propose  to  delete  Condition  (h)  from  the 
Existing  Order. 

9.  Any  future  Trust  Series  will  invest 
only  in  one  class  of  Fund  shares.  No 
class  of  shares  sold  to  a  futiu-e  Trust 
Series  will  adopt  or  incur  any  expenses 
under  a  rule  I2t>-1  plan  or  shareholder 
services  plan. 

10.  Applicants  do  not  expect  to  create 
new  classes  without  the  sales  load  or 
12b-l  fees  with  respect  to  the  existing 
Trust  Series  because  of  the  expense  of 
effecting  such  a  change.  Therefore,  rule 
12b-l  fees  would  continue  to  be  rebated 
with  respect  to  existing  Trust  Series.  If 
Weingarten  adopts  a  shareholder 
service  plan,  any  expenses  incurred 
with  respect  to  this  plan  would  be 
rebated  in  the  same  manner  as  the  rule 
12b-l  fees. 

11.  In  accordance  with  the  Existing 
Order,  the  Funds  will  waive  any  sales 
loads  on:  (a)  Reinvestment  by 
unitholders  of  capital  gain  distributions 
received  from  a  Trust  Series  with 
respect  to  a  Fund's  shares;  (b)  a  transfer 
of  Fund  shares  held  by  a  Trust  Series  to 
unitholders  upon  termination  of  the 
Trust;  and  (c)  reinvestment  in  Fund 
shares  of  the  proceeds  of  zero  coupon 
obligations  distributed  to  a  imitholder. 
Any  investor  wishing  to  take  advantage 
of  the  foregoing  would  open  an  account 
to  acquire  shares  of  a  class  for  which 
such  investor  otherwise  would  be 
eligible.  Any  materials  used  to  describe 
the  options  available  to  the  investor  will 
include  information  about  all  classes 
available  to  such  investor. 

12.  Applicants  acknowledge  that  all 
representations  in  the  application  for  the 
Existing  Order  will  continue  to  apply 
except  as  expressly  described  in  the 
present  application,  and  that  all 
conditions  to  the  Existing  Order  will 
continue  to  apply  except  for  the  deletion 
of  Condition  (h). 

13.  Applicants  believe  that  the 
deletion  of  Condition  (h)  permitting 
multiple  classes  is  appropriate  in  the 
public  interest,  and  consistent  with  the 
protection  of  investors  and  the  purposes 


and  provisions  of  the  Act,  and  therefore 
satisfies  the  requirements  of  section  6(c). 

14.  One  major  purpose  of  section  12(d) 
(1)  is  the  prevention  of  duplication  of 
fees.  Applicants  argue  that  the 
requirement  that  the  Sponsor  rebate  rule 
12b-l  fees  received  on  shares  of  the 
Funds  held  in  a  Trust  Series  is  designed 
to  prevent  unitholders  of  a  Trust  Series 
from  paying  duplicative  selling 
expenses.  Applicants  contend  that  this 
objective  could  be  met  by  establishing  a 
class  with  no  rule  I2l}-1  fees  without 
resorting  to  a  cumbersome  rebate 
mechanism. 

15.  Applicants  argue  that  the  sales 
generated  by  the  creation  of  the  new 
classes  for  financial  institutions  would 
benefit  the  Funds  through  economies  of 
scale  due  to  increased  Fund  size. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McForland, 
Deputy  Secretary. 

[PR  Doc.  91-19157  Filed  8-12-«l;  8:45  am) 
■tLUNQ  COM  MIO-OI-M 


DEPARTMENT  OF  STATE 
[Public  Notic*  1443] 

Public  Information  Collection 
Requirein«nt  Submitted  to  0MB  for 
Review 


agency:  Department  of  State. 
ACTtON:  The  Department  of  State  has 
submitted  the  following  pubhc 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Paperwork  Reduction 
Act  of  1980,  Public  Law  96-511 

summary:  Bearers  of  U.S.  Passports  may 
require  to:  amend  the  passport  for  a 
name  change;  correct  the  descriptive 
data;  add  visa  pages;  and  extend  the 
validity  of  a  limited  passport.  The 
Passport  Amendment/Validation 
Application  is  provided  for  this  purpose. 
It  is  necessary  to  submit  a  statement 
with  an  application  for  a  new  passport 
when  a  previous  valid  or  potentially 
valid  passport  cannot  be  presented.  The 
Statement  Regarding  Lost  or  Stolen 
Passport  form  is  provided  for  this 
purpose.  The  following  summarizes  the 
information  collection  proposals 
submitted  to  OMB. 
1.  Type  of  request — Reinstatement 

Originating  office — Bureau  of 
Consular  Affairs. 

Title  of  informatin  collection — 
Passport  Amendment/Validation 
Application. 

Frequency — On  occassion. 

Form  No.  — DSP-19. 


Respondents — Holders  of  U.S. 

Passports. 
Estimated  number  of  respondents — 

12.510. 
Average  hours  per  response — 30 

minutes. 
Total  estimated  burden  hours — 6,255. 
2.  Type  of  request — Reinstatement. 
Originating  office — Bureau  of 

Consular  Affairs. 
Title  of  information  collection — 

Statement  Regarding  Lost  or  Stolen 

Passport. 
Frequency — On  occasion. 
Form  No.  — DSP-64. 
Respondents — Passport  holders  who 

cannot  present  a  previous  valid 

passport  when  applying  for  a  new 

passport. 
Estimated  number  of  respondents — 

30.000. 
Average  hours  per  response — 15 

minutes. 
Total  estimated  burden  hours — 7,500. 
Section  3504(h)  of  Public  Law  96-511 
does  not  apply. 

ADOmONAL  INFORMATION  OR 

COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  from  G^il  I.  Cook  (202)  647- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Marshall  Mills 
(202)  395-7340. 

Dated:  July  22, 1991. 
Womn  E.  Uttnl 

Acting  Assistant  Secretary  for  Diplomatic 
Security. 
[PR  Doc.  91-19125  Filed  8-12-91;  8:45  am] 

MUJNO  CODE  4710-ai-M 


[Public  Notice  1444] 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

agency:  Department  of  State. 
action:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  chapter  35. 

summary:  The  Statement  of  Identity  is 
used  in  making  a  determination  of  a 
passport  applicant's  eligibility  to  be 
dociunented  as  a  citizen  of  the  United 
States.  The  collection  of  this  information 
often  eliminates  the  need  for  an 
investigation.  The  Application  for 
Confidential  Verification  of  Birth  is  used 
in  cases  of  suspected  fraud  and  also  to 
determine  the  nationality  of  a  passport 
applicant  not  in  the  United  States.  The 
following  summarizes  the  information 
collection  proposals  submitted  to  OMB. 
1.  type  of  request — Reinstatement. 


Originating  office — Bureau  of 

Consular  Affairs. 
Title  of  information  collection — 

Statement  of  Identity. 
Frequency — On  occasion. 
Form  No.— DSP-10. 
Respondents — Persons  acquainted 

with  a  particular  passport  applicant 
Estimated  number  of  respondents — 

2.600. 
Average  hours  per  resfKinse — 15 

minutes. 
Total  estimated  burden  hours — 650. 

2.  Type  of  request — ^Reinstatement. 
Originating  office — Bureau  of 

Consular  Affairs. 
Title  of  information  collection — 

Application  for  Confidential 

Verification  of  Birth. 
Frequency — On  occasion. 
Form  No.— DSP-16. 
Respondents — State  government  vital 

statistics  offices. 
Estimated  number  of  respondents — 

500. 
Average  hours  per  response — 30 

minutes. 
Total  estimated  burden  hours — 250. 
Section  3504(h)  of  Public  Law  96-511 
does  not  apply. 

ADDmONAL  INFORMATION  OR 

COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  fi-om  Gail  J.  Cook  (202)  647- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Marshall 
Mills  (202)  395-7340. 

Dated:  July  22. 1991. 
Watran  E.  Uttrel. 

Acting  Assistant  Secretary  for  Diplomatic 
Security. 
[FR  Doc.  91-19127  Filed  8-12-01;  8:45  am] 

MLUNO  COOi  4710-22-M 


[PubNc  Notice  1445] 

Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

agency:  Department  of  State. 
action:  The  Department  of  State  has 
submitted  the  following  information 
collection  requirement  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  chapter  35. 

summary:  The  Department  of  State  Is 
requesting  approval  for  the  collection  of 
information  from  nonresident  aliens 
seeking  to  acquire  the  status  of  an  alien 
lawfully  admitted  for  permanent 
residence  under  the  provisions  of 
section  132  of  the  Immigration  Act  of 
1990,  Public  Law  101-649.  and  from 
employers  who  agree  to  offer 
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employment  to  such  aliens.  Section  132 
authorizes  the  issuance  of  40.000 
immigrant  visas  per  year  during  fiscal 
years  1992. 1993,  and  1994  to  aliens  who 
are  natives  of  certain  countries  and  who 
submit  applications  for  selection  during 
time  periods  to  be  specified  by  the 
Department  of  State.  Proposed 
regulations  for  the  implementation  of 
section  132  were  published  by  the 
Department  of  State  on  June  4, 1991.  56 
FR  25386.  Collection  of  the  information 
required  is  necessary  to  permit 
implementation  of  the  provisions  of 
section  132.  Without  collection  of  the 
information,  there  can  be  no 
implementation  of  the  program  and, 
thus,  no  issuance  of  the  40,000  immigrant 
visas  authorized  by  law.  The  proposed 
information  collection  contains  the 
following: 

1.  Type  of  review  requested — new. 

Originating  officer — Bureau  of 
Consular  Affairs 

Title  of  information  collection — 
application  for  selection  for 
consideration  for  visa  issuance  under 
section  132  of  P.L  101-649. 

Frequency — Once  a  year  during  each 
of  fiscal  years  1991, 1992,  and  1993. 

Form  No. — None.  (Applicants  will  be 
permitted  to  provide  the  required 
information  on  paper  of  their  choice. 
The  only  requirement  is  that  the 
information  be  set  forth  in  the  Roman 
alphabet  and  be  legible.) 

Respondents — Nonresident  aliens 
hoping  to  be  selected  for  immigrant  visa 
issuance  under  the  provisions  of  section 
132  of  PubUc  Law  101-649.  and  U.S. 
employers  who  agree  to  offer  such 
aliens  employment. 

Estimated  number  of  respondents — 
unknown.  (The  Department  has  no  basis 
for  estimating  the  number  of 
respondents  or  the  number  of  responses 
per  respondent  as  there  is  no  limit  upon 
the  number  of  responses  per  respondent. 
Diuing  the  mail-in  period  for  a  similar 
predMBsaor  program,  approximately  1.5 
million  pieces  of  mail  were  received 
from  an  unknown  number  of 
respondents.) 

A  verage  hours  per  response — 0.50 

Total  estimated  burden  hours — 
unknown 

Section  3504(h)  of  Public  Law  96-511 
applies. 

Additional  information  or  comments: 
Comments  and  questions  should  be 
directed  to  (OMB)  Marshall  Mills  (202) 
395-7430. 

Dated  July  22. 1991. 

Warren  E.  littrel. 

Acting  Assistant  Secretary  for  Diplomatic 
Security. 

[FR  Doc.  91-19128  FOed  8-12-91: 8:46  am) 

MJJNO  CODE  4710>I>-M 


[Public  Nottca  1446] 

Public  Information  Coltectfon 
Requirement  Submitted  to  OMB  for 
Review 

agency:  Department  of  State. 

action:  The  Department  of  State  has 
submitted  the  following  pubKc 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 44 
U.S.C.  chapter  35. 

SUMMARY:  A  passport  waiver  is  an 
exception  to  section  215(b)  of  the 
Immigration  and  Nationality  Act,  8 
U.S.C  1185(b).  which  requires  that  an 
American  citizen  be  in  possession  of  a 
valid  U.S.  passport  when  entering  or 
departing  from  the  United  States. 
Passport  waivers  are  granted  only  when 
it  is  impossible  for  the  applicant  to 
obtain  a  passport  prior  to  her/his 
departure  and  she/he  possesses 
alternative  citizenship  evidence  which 
can  be  carried  with  her/him.  The 
following  summarizes  the  information 
collection  proposal  submitted  to  OMB: 

Type  of  request— Reinstatement 
Originating  office— Bureau  of 
Consular  Affairs. 

Title  of  information  collection — 
Request  by  U.S.  National  for  and  Report 
of  Exception  to  Section  53.1.  Title  22  of 
the  Code  of  Federal  Regulations. 

Frequency — On  occasion. 
Form  NO.—DS-U23. 
Respondents — U.S.  citizens  requesting 
a  waiver  to  22  CFR  53.1. 

Estimated  number  of  respondents — 
2.500. 

A  verage  hours  per  response — 15 
minutes. 

Total  estimated  burden  hours — 625 

Section  3504(h)  of  Public  Law  96-511 
does  not  apply. 

AOOmONAL  INFORMATION  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  from  Gail  J.  Cook  (202)  647- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Marshall  Mills 
(202)  395-7340. 

Dated:  July  22. 1991 

Wanan  E.  Liltral, 

Acting  Assistant  Secretary  for  Diplomatic 
Security. 

[FR  Doa  91-19129  Filed  8-12-91:  8:45  am) 
BIUJNO  COM  «7i»-a9-a 


Bureau  of  Dtpiomatlc  Security 

[Public  Notice  1452] 

PubUc  (nformation  CoHection 
Requirement  Submitted  to  OMB  for 
Review 

agency:  Department  of  State. 

ACTION:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  chapter  35. 

summary:  The  Retail  Price  Schedule 
Survey,  which  includes  the  Hotel  and 
Restaurant  Report  and  Living  Pattern 
Questionnaire,  is  the  primary  source  of 
information  used  by  the  Department  of 
State  in  establishing  and  justifying 
temporary  lodging,  travel  per  diem  and 
post  (cost  of  living)  allowances  for  all 
Federal  civilian  employees  assigned 
abroad  or  traveling  in  foreign  areas.  It  is 
also  used  by  the  Department  of  Defense 
to  review  travel  cost  data  and  estabhsh 
cost  of  living  allowances  for  Uniformed 
Services  personnel  outside  the 
conterminous  U.S.  The  following 
summarizes  the  information  collection 
proposal  submitted  to  OMB: 

Type  of  Request — Reinstatement 
Originating  Office — Bureau  of 
Administration. 

Title  of  Information  Collection — 
Retail  Price  Schedule. 

Frequency — Quarterly  and  Annually. 
Form  No.— DSP^23Y  and  DSP-23W. 
Respondents — Merchants. 

Estimated  Number  of  Respondents — 
684.  , 

A  verage  Hours  per  Response — 7 
hours. 

Total  Estimated  Burden  Hours — 1.817. 

Section  3504(h)  of  Public  Law  96-511 
does  not  apply. 

ADDITIONAL  INFORMATION  OR 

COMMsrrs:  Copies  of  the  proposed 

forms  and  supporting  documents  may  be 
obtained  from  Gail  J.  Cook  (202)  647- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Marshall  Mills 
(202)  395-734a 

Dated:  August  1. 1991. 

Sheldon ).  Krjrs, 

Assistant  Secretary  for  Diplomatic  Security. 

[FR  Doc.  91-19183  Filed  8-12-91;  8:48  am) 

WUMO  CODE  4710-t2-li 


DEPARTMENT  OF  TRANSPO 

Federal  Aviation  Admlnlstrat 

Acceptance  of  Molse  Exposi 
and  Request  for  Review  of  ^ 
Compatibility  Program  for  Mi 
Airport,  Kaunakakal,  Ktolokal 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviati 
Administration  (FAA)  annour 
determination  that  the  noise  e 
maps  submitted  by  the  State  c 
Department  of  Transportation 
Molokai  Airport  under  the  pre 
title  I  of  the  Aviation  Safety  a 
Abatement  Act  of  1979  (Pub.  I 
and  14  CFR  part  150  are  in  coi 
with  applicable  requirements, 
also  announces  that  it  is  revie 
proposed  noise  compatibiUty 
that  was  submitted  for  Molok 
under  part  150  in  conjunction 
noise  exposure  map,  and  that 
program  will  be  approved  or 
disapproved  on  or  before  Jam 
1992. 

EFFECTIVE  date:  The  effective 
the  FAA's  determination  on  tl 
exposure  maps  and  of  the  stai 
review  of  the  associated  nois( 
compatibility  program  is  Augi 
The  public  comment  period  ei 
September  30, 1991. 
FOR  FURTHER  INFORMATION  Ct 
David  J.  Welhouse.  Airport  Er 
Planner.  Honolulu  Airports  Di 
Office,  Federal  Aviation  Adm 
P.O.  Box  50244,  Honolulu,  Ha^ 
Telephone:  (808)  541-1243.  Co 
the  proposed  noise  compatibil 
program  should  also  be  submi 
above  ofHce. 

SUPPLEMENTARY  INFORMATIOli 
notice  announces  that  the  FA 
that  the  noise  exposure  maps 
for  Molokai  Airport  are  in  con 
with  applicable  requirements 
150,  effective  August  1, 1991. 1 
FAA  is  reviewing  a  proposed 
compatibility  program  for  thai 
which  will  be  approved  or  dis 
on  or  before  January  28, 1992. 
notice  also  announces  the  ave 
this  program  for  public  review 
comment. 

Under  section  103  of  title  I  c 
Aviation  Safety  and  Noise  Ab 
Act  of  1979  (hereinafter  referr 
the  Act],  an  airport  operator  o 
to  the  FAA  noise  exposure  xat 
meet  applicable  regulations  ai 
i  depict  noncompatible  land  usi 
the  date  of  submission  of  suet 
description  of  projected  aircre 
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Bureau  of  Dtpiofnatfc  Security 

[Pubtic  Notic*  1452] 

Public  tnformatlon  CoHecticn 
Requirement  Sut>n)itted  to  0MB  for 
Review 

agency:  Department  of  State. 

action:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 44 
U.S.C.  chapter  35. 

summary:  The  Retail  Price  Schedule 
Survey,  which  includes  the  Hotel  and 
Restaurant  Report  and  Living  Pattern 
Questionnaire,  is  the  primary  source  of 
information  used  by  the  Department  of 
State  in  establishing  and  justifying 
temporary  lodging,  travel  per  diem  and 
post  (cost  of  living)  allowances  for  all 
Federal  civilian  employees  assigned 
abroad  or  traveling  in  foreign  areas.  It  is 
also  used  by  the  Department  of  Defense 
to  review  travel  cost  data  and  establish 
cost  of  living  allowances  for  Uniformed 
Services  personnel  outside  the 
conterminous  U.S.  The  following 
summarizes  the  information  collection 
proposal  submitted  to  OMB: 

Type  of  Request — Reinstatement 
Originating  Office — Bureau  of 
Administration. 

Title  of  Information  Collection — 
Retail  Price  Schedule. 

Frequency — Quarterly  and  Annually. 
Form  Ato.— DSP-23Y  and  DSP-23W. 
Respondents — Merchants. 

Estimated  Number  of  Respondents — 
684.  . 

A  verage  Hours  per  Response — 7 
hours. 

Total  Estimated  Burden  Hours — 1,817. 

Section  3504(h)  of  Public  Law  96-511 
does  not  apply. 

ADDITIONAL  mFOMHATION  OR 

COMMBrrs:  Cofries  of  the  proposed 

forms  and  supporting  documents  may  be 
obtained  from  Gail  J.  Cook  (202)  647- 
3538.  Conunents  and  questions  should 
be  directed  to  (OMB)  Marshall  Mills 
(202)  395-734a 

Dated:  August  1. 1991. 

Sheldon  ].  Krys, 

Assistant  Secretary  for  Diplomatic  Security. 

(FR  Doc.  91-19183  Filtd  8-12-01;  8:45  am) 

WLUNO  CODE  471»-19-«l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Acceptance  of  Noise  Exposure  Maps 
and  Request  for  Review  of  Noise 
Compatibility  Program  for  Moiokai 
Airport,  Kaunakaital,  Moloital,  HI 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announce  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  State  of  Hawaii, 
Department  of  Transportation  for  the 
Moiokai  Airport  under  the  provisions  of 
title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Moiokai  Airport 
under  part  150  in  conjunction  with  the 
noise  exposure  map,  and  that  this 
program  will  be  approved  or 
disapproved  on  or  before  January  28, 
1992. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  August  1, 1991. 
The  public  comment  period  ends 
September  30, 1991. 
FOR  PUfrTMER  INFORMATION  CONTACT: 
David  J.  Welhouse.  Airport  Engineer/ 
Planner,  Honolulu  Airports  District 
Office,  Federal  Aviation  Administration. 
P.O.  Box  50244,  Honolulu,  Hawaii  96850, 
Telephone;  (808)  541-1243.  Comments  on 
the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLCMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Moiokai  Airport  are  in  compliance 
with  applicable  requirements  of  part 
150,  effective  August  1, 1991.  Further. 
FAA  is  reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  January  28, 1992.  This 
notice  also  announces  the  availability  of 
this  program  for  public  review  and 
comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1978  (hereinafter  referred  to  as 
the  Act),  an  airport  operator  may  submit 
to  the  FAA  noise  exposure  maps  which 
meet  applicable  regulations  and  which 
.  depict  noncompatible  land  uses  as  of 
the  date  of  submission  of  such  maps,  a 
description  of  projected  aircraft 


operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  conununity, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150,  promulgated 
pursuant  to  title  I  of  the  Act.  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  State  of  Hawaii,  Department  of 
Transportation,  submitted  to  the  FAA 
on  November  20, 1990  noise  exposure 
maps,  descriptions  and  other 
documentation  which  were  produced 
during  the  preparation  of  the  Moiokai 
Airport  Noise  Compatibility  Study  dated 
December  24, 1990.  It  was  requested  that 
the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act.  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  State  of 
Hawaii,  Department  of  Transportation. 
The  specific  maps  under  consideration 
are  Figures  4-1  and  8-4  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  Moiokai  Airport  are 
in  compliance  with  applicable 
requirements,  lliis  determination  is 
effective  on  August  1. 1991.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAA  part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 


concerning,  for  example,  which 
properties  should  be  cov«^  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  ht)m 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  S  150.21  of 
FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Moiokai 
Airport  also  effective  on  August  1, 1991. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
'Hie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  January  28, 1992. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  8  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  die  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  property 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration.  800 

Independence  Avenue,  SW.,  room  S17, 

Washington.  DC  20591. 
Federal  Aviation  Administration, 

Western-Pacific  Region,  Airports 

Division,  AWP-600. 15000  Aviation 

Blvd..  room  3E24,  Hawtfaonie, 

California  90261. 
Federal  Aviation  Administration. 

Honolulu  AirporU  District  Office.  300 
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Ala  Moana  Boulevard,  room  7116, 
Honolulu.  Hawaii  96813. 

State  of  Hawaii,  Department  of 
Transportation,  Airports  Division, 
Honolulu  International  Airport,  Gate 
31,  Honolulu,  Hawaii  96819. 

State  of  Hawaii,  Department  of 
Transportation,  Airports  Division, 
District  Office  Manager,  Kahului 
Airport,  Kahului,  Maui,  Hawaii  96732. 

State  of  Hawaii,  Department  of 
Transportation,  Airports  Operation 
and  Maintenance,  Molokai  Airport, 
Hoolehua,  Molokai,  Hawaii  96729. 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading,  FOR  FURTHER  INFORMATION 

CONTACT. 

Issued  in  Hawthorne,  California  on  August 
1.1991. 

Hennan  C.  Bliss, 

Manager,  Airports  Division,  A  WP-600 

Western-Pacific  Region. 

[FR  Doc.  91-19165  Filed  8-12-91;  8:45  am] 

BtUJNO  CODE  M10-13-II 


Aviation  Rulemaking  Advisory 
Committee;  Air  Carrier  Operations 
Subcommittee;  Airport  Noise 
Assessment  Working  Group 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  establishment  of 
Airport  Noise  Assessment  Working 
Group. 

summary:  Notice  is  given  of  the 
establishment  of  an  Airport  Noise 
Assessment  Working  Group  by  the  Air 
Carrier  Operations  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
public  of  the  activities  of  the  Air  Carrier 
Operations  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  S.  Potter,  Executive  Director, 
Air  Carrier  Operations  Subcommittee, 
Flight  Standards  Service  (AFS-201),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone:  (202) 
267-8166;  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492, 
May  3, 1991).  The  Air  Carrier  Operations 
Subconunittee  was  estabhshed  at  that 
meeting  to  provide  advice  and 
recommendations  to  the  Director,  FAA 
Flight  Standards  Service,  on  air  carrier 
operations,  pertinent  regulations,  and 
associated  advisory  material.  At  its  July 


31, 1991,  meeting  (56  FR  27783,  June  17, 
1991),  the  subcommittee  established  the 
Airport  Noise  Assessment  Working 
Group. 

SpeciRcally,  the  working  group's  task 
is  the  following: 

Analyze  and  evaluate  the  noise 
distribution  patterns  that  result  from  close-in 
and  distant  noise  abatement  departure 
profiles.  Make  comparisons  between  the 
current  national  standards,  existing  non- 
standard procedures,  and  proposed  national 
standards  and  document  the  effects  the  noise 
patterns  generated  by  the  proposed  standard 
would  have  on  airport  communities. 

The  Airport  Noise  Assessment 
Working  Group  will  be  comprised  of 
experts  from  those  organizations  having 
an  interest  in  the  task  assigned  to  it.  A 
working  group  member  need  not 
necessarily  be  a  representative  of  one  of 
the  organizations  of  the  parent  Air 
Carrier  Operations  Subcommittee  or  of 
the  full  Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
listed  under  the  caption  "FOR  FURTHER 
INFORMATION  CONTACT"  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Airport  Noise 
Assessment  Working  Group  will  not  be 
open  to  the  public,  except  to  the  extent 
that  individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  August  7, 
1991. 

David  S.  Potter, 

Executive  Director,  Air  Carrier  Operations 
Subcommittee,  Aviation  Rulemaking 
Advisory  Committee. 
[VR  Doc  91-19in  Filed  B-IZ-M;  8:45  am] 
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Aviation  Rulemaking  Advisory 
Committee;  Air  Carrier  Operations 
Subcommittee;  Autopilot  Engagement 
Requirements  Working  Group 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  establishment  of 
Autopilot  Engagement  Requirements 
Working  Group. 

summary:  Notice  is  given  of  the 
establishment  of  an  Autopilot 
Engagement  Requirements  Working 
Group  by  the  Air  Carrier  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee.  This 
notice  informs  the  public  of  the 
activities  of  the  Air  Carrier  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  S.  Potter,  Executive  Director, 
Air  Carrier  Operations  Subcommittee, 
Flight  Standards  Service  (AFS-201),  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  Telephone:  (202) 
267-8166;  FAX:  (202)  267-5230. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492, 
May  3, 1991).  The  Air  Carrier  Operations 
Subcommittee  was  established  at  that 
meeting  to  provide  advice  and 
recommendations  to  the  Director,  FAA 
Flight  Standards  Service,  on  air  carrier 
operations,  pertinent  regulations,  and 
associated  advisory  material.  At  its  first 
meeting  on  May  24, 1991  (56  FR  20492, 
May  3, 1991),  the  subcommittee 
established  the  Autopilot  Engagement 
Requirements  Working  Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Determine  the  criteria  for  autopilot 
engagement.  The  current  regulation 
[i  121.579]  does  not  address  existing 
autopilot  technology.  This  working  group 
would  require  the  expertise  of  TERPS 
specialists,  flight  test  engineers,  and  air 
carrier  pilots. 

The  Autopilot  Engagement 
Requirements  Working  Group  will  be 
comprised  of  experts  &om  those 
organizations  having  an  interest  in  the 
task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  Air  Carrier 
Operations  Subcommittee  or  of  the  full 
Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 


listed  under  the  caption  "FOR  r 

INFORMATION  CONTACT"  expre 
desire  and  describing  his  or  he 
in  the  task  and  the  expertise  hi 
would  bring  to  the  working  grc 
request  will  be  reviewed  with 
subcommittee  chair  and  worki 
leader,  and  the  individual  advi 
whether  or  not  the  request  can 
accommodated. 

The  Secretary  of  Transporta 
determined  that  the  formation 
of  the  Aviation  Rulemaking  Ac 
Committee  and  its  subcommitt 
necessary  in  the  public  interes 
connection  with  the  performer 
duties  imposed  on  the  FAA  by 
Meetings  of  the  full  committee 
subcommittees  will  be  open  to 
public  except  as  authorized  by 
10(d)  of  the  Federal  Advisory  ( 
Act.  Meetings  of  the  Autopilot 
Engagement  Requirements  Wc 
Group  will  not  be  open  to  the  ] 
except  to  the  extent  that  indivi 
with  an  interest  and  expertise 
selected  to  participate.  No  pub 
announcement  of  working  grot 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  A 
1991. 

David  S.  Potter,    . 

Executive  Director,  Air  Carrier  Op 
Subcommittee,  Aviation  Rulemaki 
Advisory  Committee. 

fpR  Doc.  91-19172  Filed  8-12-91;  8 

BILUNO  COOE  MIO-IS-M 

Aviation  Rulemaking  Advisor 
Committee;  Air  Carrier  Opera 
Subcommittee;  Wet  Leasing  ^ 
Group       j ' 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  establishmei 
Leasing  Working  Group. 

SUMMARY:  Notice  is  given  of  tl 
establishment  of  a  Wet  Leasin 
Group  by  the  Air  Carrier  Oper 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Commit 
notice  informs  the  public  of  thi 
activities  of  the  Air  Carrier  Of 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Commit 
FOR  FURTHER  INFORMATION  CO 
Mr.  David  S.  Potter,  Executive 
Air  Carrier  Operations  Subcor 
Flight  Standards  Service  (AFS 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Teleph 
267-8166;  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION 
Federal  Aviation  Administrati 
established  an  Aviation  Rulen 
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Aviation  Rulemaking  Advisory 
Committee;  Air  Carrier  Operations 
Subcommittee;  Autopilot  Engagement 
Requirements  Worldng  Group 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  establishment  of 
Autopilot  Engagement  Requirements 
Working  Group. 

summary:  Notice  is  given  of  the 
establishment  of  an  Autopilot 
Engagement  Requirements  Working 
Group  by  the  Air  Carrier  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Conmiittee.  This 
notice  informs  the  public  of  the 
activities  of  the  Air  Carrier  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  S.  Potter,  Executive  Director, 
Air  Carrier  Operations  Subcommittee. 
Flight  Standards  Service  {AFS-201),  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591.  Telephone:  (202) 
267-ai68;  FAX:  (202)  267-5230. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190. 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492, 
May  3. 1991).  The  Air  Carrier  Operations 
Subcommittee  was  established  at  that 
meeting  to  provide  advice  and 
recommendations  to  the  Director,  FAA 
Flight  Standards  Service,  on  air  carrier 
operations,  pertinent  regulations,  and 
associated  advisory  material.  At  its  first 
meeting  on  May  24, 1991  (56  FR  20492, 
May  3, 1991),  the  subcommittee 
established  the  Autopilot  Engagement 
Requirements  Worldng  Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Determine  the  criteria  for  autopilot 
engagement.  The  current  regulation 
(§  121.579]  does  not  address  existing 
autopilot  technology.  This  working  group 
would  require  the  expertise  of  TERPS 
specialists,  flight  test  engineers,  and  air 
carrier  pilots. 

The  Autopilot  Engagement 
Requirements  Working  Group  will  be 
comprised  of  experts  &om  those 
organizations  having  an  interest  in  the 
task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  Air  Carrier 
Operations  Subcommittee  or  of  the  full 
Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 


listed  under  the  caption  "FOR  FURTHER 
INFORMATION  CONTACT"  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Autopilot 
Engagement  Requirements  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  pubhc 
announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  August  7, 
1991. 

David  S.  Potter.    . 

Executive  Director,  Air  Carrier  Operations 
Subcommittee,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  91-19172  Filed  8-12-91;  8:45  am] 

BILUNO  CODE  W10-19-M 


Aviation  Rulemaking  Advisory 
Committee;  Air  Carrier  Operations 
Subcommittee;  Wet  Leasing  Working 
Group       I ' 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  estabUshment  of  Wet 
Leasing  Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  a  Wet  Leasing  Working 
Group  by  the  Air  Carrier  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee.  This 
notice  informs  the  public  of  the 
activities  of  the  Air  Carrier  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  David  S.  Potter.  Executive  Director, 
Air  Carrier  Operations  Subcommittee. 
Flight  Standards  Service  (AFS-201),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone:  (202) 
267-8166;  FAX:  (202)  267-5230. 
SUPPUEMENTARY  INPORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 


Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492, 
May  3, 1991).  The  Air  Carrier  Operations 
Subcommittee  was  established  at  that 
meeting  to  provide  advice  and 
recommendations  to  the  Director,  FAA 
Flight  Standards  Service,  on  air  carrier 
operations,  pertinent  regulations,  and 
associated  advisory  material.  At  its  first 
meeting  on  May  24, 1991  (56  FR  20492, 
May  3. 1991),  the  subcommittee 
established  the  Wet  Leasing  Working 
Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Determine  the  criteria  that  parties  to  lease 
agreements  must  meet  including  operational 
control  criteria,  the  kinds  of  operations 
authorized,  and  the  specific  procedures  and 
limitations  to  be  incorporated  into  Parts  121 
and  135  operations  specifications. 

The  Wet  Leasing  Working  Group  will 
be  comprised  of  experts  from  those 
organizations  having  an  interest  in  the 
task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  Air  Carrier 
Operations  Subcommittee  or  of  the  full 
Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
listed  under  the  caption  "FOR  FURTHER 
INFORMATION  CONTACT"  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subconmiittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Wet  Leasing 
Working  Group  will  not  be  open  to  the 
public,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 


Issued  in  Washington.  DC  on  August  7. 
1991. 

David  S.  Potter. 

Executive  Director,  Air  Carrier  Operationt 
Subcommittee,  Aviation  Rulemaking 
Advisory  Committee. 
[FR  Doc.  91-19173  Filed  8-12-01:  8:45  am] 

•ILUNO  CODE  M10-19-M 

Aviation  Rulemaking  Advisory 
Committee;  Air  Carrier  Operations 
Subcommittee;  Fuel  Requirements 
Working  Group 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  estabhshment  of  Fuel 
Requirements  Working  Group. 

summary:  Notice  is  given  of  the 
establishment  of  a  Fuel  Requirements 
Working  Group  by  the  Air  Carrier 
Operations  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
public  of  the  activities  of  the  Air  Carrier 
Operations  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  David  S.  Potter,  Executive  Director. 
Air  Carrier  Operations  Subcommittee. 
Flight  Standards  Service  (AFS-201),  BOO 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Telephone:  (202) 
267-6166;  FAX  (202)  267-5230. 
SUPPt^MENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (56  FR  2190, 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492, 
May  3, 1991).  "Hie  Air  Carrier  Operations 
Subcommittee  was  established  at  that 
meeting  to  provide  advice  and 
recommendations  to  the  Director.  FAA 
Flight  Standards  Service,  on  air  carrier 
operations,  pertinent  regulations,  and 
associated  advisory  material.  At  its  first 
meeting  on  May  24, 1991  (56  FR  20492. 
May  2. 1991),  the  subcommittee 
established  the  Fuel  Requirements 
Working  Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Determine  fuel  supply  requirements  for 
international  and  overseas  operations 
including  criteria  for  minimum  fuel,  diversion 
fuel,  contingency  fuel  and  alternate  fuel. 
Determine  fuel  requirements  related  to 
redispatching.  Develop  regulatory  language 
for  revision  of  Parts  121  and  135  and  advisory 
material  for  publication  as  one  or  more 
advisory  circulars. 

The  Fuel  Requirements  Working 
Group  will  be  comprised  of  experts  from 
those  organizations  having  an  interest  in 
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the  task  assigned  to  it.  A  working  group 
member  need  not  necessarily  be  a 
representative  of  one  of  the 
organizations  of  the  parent  Air  Carrier 
Operations  Subcommittee  or  of  the  full 
Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
listed  under  the  caption  "FOR  FURTHER 
INFORMATION  CONTACT"  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittees  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
(10)(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the  Fuel 
Requirements  Working  Group  will  not 
be  open  to  the  pubUc,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  pubhc  announcement  of  woridng 
group  meetings  will  be  made. 

Issued  in  Washington,  DC  on  August  7, 
1991. 

David  S.  Potter, 

Executive  Director,  Air  Carrier  Operations 
Subcommittee,  Aviation  Rulemaking 
Advisory  Committee. 
[FR  Doc.  91-19174  Filed  8-12-91;  8:45  am] 
nujNO  cooe  «»io-n-4i 


Aviation  Rulemaking  Advisory 
Committee;  Air  Carrier  Operations 
Subcommittee;  Noise  Abatement 
Talceotf  Profties  Wortdng  Group 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  establishment  of 
Noise  Abatement  Takeoff  Profiles 
Working  Group. 

summary:  Notice  is  given  of  the 
establishment  of  a  Noise  Abatement 
Takeoff  Profiles  Working  Group  by  the 
Air  Carrier  Operations  Subcommittee  of 
the  Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
pubhc  of  the  activities  of  the  Air  Carrier 
Operations  Subcommittee  of  the 
Aviation  Rulemaking  Advisory 
Committee. 


FOR  FURTHCR  INFORMATION  CONTACT: 

Mr.  David  S.  Potter,  Executive  Director, 
Air  Carrier  Operations  Subcommittee, 
Flight  Standards  Service  {AFS-201),  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  telephone:  (202) 
267-8166;  FAX:  (202)  267-5230. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
established  an  Aviation  Rulemaking 
Advisory  Committee  (58  FR  2190. 
January  22, 1991)  which  held  its  first 
meeting  on  May  23, 1991  (56  FR  20492. 
May  3, 1991).  The  Air  Carrier  Operations 
Subcommittee  was  established  at  the 
meeting  to  provide  advice  and 
recommendations  to  the  Director,  FAA 
Fhght  Standards  Service,  on  air  carrier 
operations,  pertinent  regulations,  and 
associated  advisory  material.  At  its  first 
meeting  on  May  24. 1991  (56  FR  20492. 
May  3, 1991).  the  subcommittee 
established  the  Noise  Abatement 
Takeoff  Profiles  Working  Group. 

Specifically,  the  working  group's  task 
is  the  following: 

Determine  close  in  (flaps  down)  and 
distant  (flaps  up]  standard  takeoff  profdes 
and  prepare  the  material  for  incorporation 
into  Advisory  Circular  91-53. 

The  Noise  Abatement  Takeoff  Profiles 
Working  Group  will  be  comprised  of 
experts  from  those  organizations  having 
an  interest  in  the  task  assigned  to  it  A 
working  group  member  need  not 
necessarily  be  a  representative  of  one  of 
the  organizations  of  the  parent  Air 
Carrier  Operations  Subcommittee  or  of 
the  full  Aviation  Rulemaking  Advisory 
Committee.  An  individual  who  has 
expertise  in  the  subject  matter  and 
wishes  to  become  a  member  of  the 
working  group  should  write  the  person 
listed  under  the  caption  "FOR  FURTHER 
INFORMATION  CONTACT"  expressing  that 
desire  and  describing  his  or  her  interest 
in  the  task  and  the  expertise  or  she 
would  being  to  the  working  group.  The 
request  will  be  reviewed  with  the 
subcommittee  chair  and  working  group 
leader,  and  the  individual  advised 
whether  or  not  the  request  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  Aviation  Rulemaking  Advisory 
Committee  and  its  subcommittee  are 
necessary  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  FAA  by  law. 
Meetings  of  the  full  committee  and  any 
subcommittees  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory  Committee 
Act.  Meetings  of  the  Noise  Abatement 
Takeoff  Profiles  Working  Group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 


and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  be  made. 

Issued  in  Washington,  DC,  on  August  7, 
1991. 

David  S.  Potter. 

Executive  Director,  Air  Carrier  Operationa 
Subcommittee,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc  91-19175  Filed  8-12-91;  8:45  am] 
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Aviation  Rutemalcing  Advisory 
Committee;  Air  Carrier  Operations 
Sut)Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  estabUshment  of  Air 
Carrier  Operations  Subcommittee. 

summary:  Notice  is  given  of  the 
establishment  of  an  Air  Carrier 
Operations  Subcommittee  under  the 
FAA  Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
public  of  the  activities  of  the  Aviation 
Rulemaking  Advisory  Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  S.  Potter,  Executive  Director, 
Air  Carrier  Operations  Subcommittee. 
Flight  Standards  Service  (AFS-201).  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone:  (202) 
267-8166;  FAX:  (202)  267-5230. 

SUPPLEMENTARY  INFORMATION:  On 

January  14, 1991,  the  Federal  Aviation 
Administration  (FAA)  announced  the 
establishment  of  the  Aviation 
Rulemaking  Advisory  Committee  (56  FR 
2190,  January  22. 1991).  The  committee 
charter  became  effective  on  February  5, 
1991,  when  notices  of  establishment 
were  sent  to  the  appropriate 
Congressional  Committees.  The 
advisory  conmiittee  provides  advice  and 
reconmiendations  to  the  FAA 
concerning  the  full  range  of  the  FAA's 
rulemaking  activity  with  respect  to 
safety-related  issues,  including  aircraft 
certification.  The  committee  held  ita  first 
meeting  at  Baltimore,  MD,  on  May  23, 
1991  (56  FR  20492,  May  3. 1991).  At  that 
meeting,  the  committee  formed  several 
subcommittees  and  charged  them  with 
developing  advisory  recommendations 
in  different  safety-related  areas.  The 
subcommittee  Chairs  and  Executive 
Directors  were  named,  and  the  member 
organizations  identified.  Finally,  several 
specific  tasks  were  assigned  to  the 
various  subcommittees.  At  this  first 
meeting,  the  committee  also  adopted 
procedures  concerning  the  operation  of 
the  committee,  its  subcommittees,  and 
their  working  groups. 


Under  the  procedures  adopti 
full  committee,  each  subcomm 
meeting  is  open  to  the  public,  < 
authorized  in  section  10(d)  of  t 
Federal  Advisory  Committee  i 
notice  is  given  beforehand  of  t 
subcommittee  meeting  agenda 
subcommittee  may  form  worki 
made  up  of  experts  from  those 
interest  in  an  issue  to  do  tasks 
to  the  subconmiittee.  Working 
meetings  need  not  be  open  to  I 
This  is  because  working  group 
bring  their  work  product  back 
subcommittee  for  full,  open,  ai 
substantive  discussion,  rather 
presenting  it  directly  to  the  F^ 
subcommittee  may:  (1)  Accept 
group  work  product  and  send : 
to  the  FAA;  (2)  Modify  the  wo 
and  send  it  direcUy  to  the  FA/ 
Return  the  work  product  to  thi 
group  with  instructions  for  fur 
activity.  Thus,  while  the  functi 
subcommittee  are  solely  advis 
create  a  framework  within  wh 
interested  parties  may  negotia 
proposed  or  final  rules  and  pri 
consensus  to  the  FAA  for  acti( 
more  complete  these  products 
likely  they  are  to  be  accepted 
FAA  without  change  and  form 
published  as  proposed  or  final 
activities  of  the  Aviation  Rule 
Advisory  Committee,  and  its 
subcommittees,  are  consistent 
newly  enacted  Negotiated  Rul 
Act  of  1990  (P.L  101-648). 

The  Air  Carrier  Operations 
Subcommittee  will  provide  ad 
recommendations  to  the  Direc 
Standards  Service,  FAA,  on  ai 
operations,  pertinent  regulatio 
associated  advisory  material, 
membership  of  the  Air  Carrier 
Operations  Subcommittee  con 
solely  of  the  following  membe 
Aviation  Rulemaking  Advisor; 
Committee: 

•  Aerospace  Industries  Ass 
(AIA). 

■  Air  Freight  Association. 

•  Air  Line  Pilots  Associatio 

•  Air  Transport  Associatioi 
America  (ATA). 

•  Airbus  Industrie. 

•  Airline  Passengers  Assoc 
North  America,  Inc.  (APANA) 

•  Airport  Operators  Counci 
International/American  Assoi 
Airport  Executives  (AOCI/A/ 

•  Alaska  Air  Carriers  Asso 
(AACA). 

•  Allied  Pilots  Association 

•  Association  of  Flight  Atte 
(AFA). 

•  Aviation  Consumer  Actio 
(ACAP). 
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and  expertise  are  selected  to  participate. 
No  public  annotmcement  of  working 
group  meetings  will  be  made. 

Issued  in  Washington.  DC.  on  August  7. 
1991. 

David  S.  Potter, 

Executive  Director,  Air  Carrier  Operations 
Subcommittee,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  91-19175  Filed  a-12-91;  8:45  am] 
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Aviation  Rulemaking  Adviaory 
Committee;  Air  Carrier  Operationa 
Sut)Comm{ttee 

AQENCy:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  estabUshment  of  Air 
Carrier  Operations  Subcommittee. 

summary:  Notice  is  given  of  the 
establishment  of  an  Air  Carrier 
Operations  Subcommittee  under  the 
FAA  Aviation  Rulemaking  Advisory 
Committee.  This  notice  informs  the 
public  of  the  activities  of  the  Aviation 
Rulemaking  Advisory  Committee. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  David  S.  Potter,  Executive  Director, 
Air  Carrier  Operations  Subcommittee, 
Flight  Standards  Service  {AFS-201),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Telephone:  (202) 
267-8166;  FAX:  (202)  267-5230. 

SUPPLEMENTARY  INFORMATION:  On 

January  14. 1991.  the  Federal  Aviation 
Administration  (FAA)  announced  the 
establishment  of  the  Aviation 
Rulemaking  Advisory  Committee  (56  FR 
2190.  January  22, 1991).  The  committee 
charter  became  effective  on  February  5, 
1991,  when  notices  of  establishment 
were  sent  to  the  appropriate 
Congressional  Committees.  The 
advisory  conunittee  provides  advice  and 
recommendations  to  the  FAA 
concerning  the  full  range  of  the  FAA's 
rulemaking  activity  with  respect  to 
safety-related  issues,  including  aircraft 
certification.  The  conunittee  held  ita  first 
meeting  at  Baltimore,  MD,  on  May  23, 
1991  (56  FR  20492,  May  3, 1991).  At  that 
meeting,  the  committee  formed  several 
subcommittees  and  charged  them  with 
developing  advisory  recommendations 
in  different  safety-related  areas.  The 
subcommittee  Chairs  and  Executive 
Directors  were  named,  and  the  member 
organizations  identified.  Finally,  several 
specific  tasks  were  assigned  to  the 
various  subcommittees.  At  this  first 
meeting,  the  committee  also  adopted 
procedures  concerning  the  operation  of 
the  committee,  its  subcommittees,  and 
their  working  groups. 


Under  the  procedures  adopted  by  the 
full  committee,  each  subcommittee 
meeting  is  open  to  the  public  except  as 
authorized  in  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  Also, 
notice  is  given  beforehand  of  the 
subcommittee  meeting  agenda.  A 
subcommittee  may  form  working  groups 
made  up  of  experts  from  those  having  an 
interest  in  an  issue  to  do  tasks  assigned 
to  the  subcommittee.  Working  group 
meetings  need  not  be  open  to  the  public. 
This  is  because  working  groups  must 
bring  their  work  product  back  to  the 
subcommittee  for  full,  open,  and 
substantive  discussion,  rather  than 
presenting  it  directly  to  the  FAA.  The 
subcommittee  may:  (1)  Accept  a  working 
group  work  product  and  send  it  directly 
to  the  FAA;  (2)  Modify  the  work  product 
and  send  it  directly  to  the  FAA;  or  (3) 
Return  the  work  product  to  the  working 
group  with  instructions  for  further 
activity.  Thus,  while  the  functions  of  a 
subcommittee  are  solely  advisory,  they 
create  a  framework  within  which 
interested  parties  may  negotiate 
proposed  or  final  rules  and  present  their 
consensus  to  the  FAA  for  action.  The 
more  complete  these  products,  the  more 
likely  they  are  to  be  accepted  by  the 
FAA  without  change  and  formally 
published  as  proposed  or  final  rules.  The 
activities  of  the  Aviation  Rulemaking 
Advisory  Committee,  and  its 
subcommittees,  are  consistent  with  the 
newly  enacted  Negotiated  Rulemaking 
Act  of  1990  (P.L  101-648). 

The  Air  Carrier  Operations 
Subcommittee  will  provide  advice  and 
recommendations  to  the  Director,  Flight 
Standards  Service,  FAA,  on  air  carrier 
operations,  pertinent  regulations,  and 
associated  advisory  material.  The 
membership  of  the  Air  Carrier 
Operations  Subcommittee  consists 
solely  of  the  following  members  of  the 
Aviation  Rulemaking  Advisory 
Committee: 

•  Aerospace  Industries  Association 
(AIA). 

•  Air  Freight  Association. 

•  Air  Line  Pilots  Association  (ALPA). 

•  Air  Transport  Association  of 
America  (ATA). 

•  Airbus  Industrie. 

•  Airline  Passengers  Association  of 
North  America.  Inc.  (APANA). 

•  Airport  Operators  Council 
International/American  Association  of 
Airport  Executives  (AOCI/AAAE). 

•  Alaska  Air  Carriers  Association 
(AACA). 

•  Allied  Pilots  Association  (APA). 

•  Association  of  Flight  Attendants 
(AFA). 

•  Aviation  Consumer  Action  Project 
(ACAP). 


•  Boeing  Commercial  Airplane  Group. 

•  Flight  Dispatchers,  Meteorologists, 
&  Operations  Specialists  Union. 

•  Flight  Safety  Foundation  (FSF). 

•  Helicopter  Association 
International  (HAI). 

•  International  Air  Transport 
Association  (lATA). 

•  International  Foundation  for  Airline 
Passengers. 

•  Joint  Aviation  Authority  QAA). 

•  Joint  Council  of  Flight  Attendanta. 

•  McDonnell  Douglas  Corporation. 

•  National  Air  Carrier  Association, 
Inc.  (NACA). 

•  National  Air  Transportation 
Association.  Inc.  (NATA). 

•  National  Association  of  Trade  and 
Technical  Schools  (NATTS). 

•  NOISE. 

•  Regional  Airline  Association  (RAA). 
Notices  estabUshing  five  Air  Carrier 

Operations  Subcommittee  working 
groups  (the  Noise  Abatement  Takeoff 
Profiles,  fuel  Requirements,  Wet 
Leasing,  Autopilot  Engagement 
Requirements,  and  Airport  Noise 
Assessment  Working  Groups)  are 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  Secretary  of 
Transportation  has  determined  that  the 
formation  and  use  of  the  Aviation 
Rulemaking  Advisory  Committee  and  its 
subcommittees  are  necessary  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Issued  in  Washington,  DC  on  August  7, 
1991. 

David  S.  Potter, 

Executive  Director,  Air  Carrier  Operations 
Subcommittee,  Aviation  Rulemaking 
Advisory  Committee. 
[FR  Doc.  91-19176  Filed  8-12-«l;  8:45  am] 
BILUNO  COOC  4t1l>-1S-M 


International  Conference  on  Aging 
Aircraft  and  Structural  Airworthiness 

agency:  Federal  Aviation 
Administi-ation  (FAA).  DOT.  . 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  FAA  is  issuing  this 

notice  to  advise  the  public  of  a  meeting 

sponsored  jointly  by  the  Federal 

Aviation  Administration  and  the 

National  Aeronautics  and  Space 

Administration  (NASA)  concerning 

aging  aircraft  and  structural 

airworthiness. 

DATES:  The  meeting  will  be  held  on 

November  19-21, 1991,  at  8:30  a.m.  each 

day. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Hyatt  Regency  Hotel.  400  New 

Jersey  Avenue  NW.,  Washington,  DC 

20001. 


FOR  FURTHER  INFORMATION  CONTACR 

Mr.  Bernard  DeAimuntis,  Atiantic 
Science  and  Technology  Corporation. 
Cherry  Hill,  New  Jersey,  telephone  (609) 
751-0237. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

and  NASA  will  jointly  sponsor  an 
International  Conference  on  Aging 
Aircraft  and  Structural  Airworthiness  on 
November  1&-21, 1991.  The  purpose  of 
the  meeting  is  to  provide  the  aviation 
community  with  information  with 
respect  to  the  progress  made  by  the 
FAA.  NASA,  and  the  world  aerospace 
industry  in  solving  structural  related 
aging  aircraft  problems.  Future  concerns 
will  be  addressed  and  technical 
activities  planned.  Followdng  the 
opening  morning  session  on  the  first 
day.  the  conference  will  include  a 
review  of  ongoing  activities  in  structural 
performance,  nondestructive  evaluation, 
maintenance  and  repair,  international 
activities,  and  commuters.  All  sessions 
will  include  a  question  and  answer 
period. 

Attendance  is  open  to  the  interested 
public.  There  will  be  a  registration  fee  of 
$150,000  Interested  persons  may  register 
in  advance  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT,  or  during  the 
morning  of  November  19  at  the 
conference  location. 

There  will  be  a  block  of  rooms  set 
aside  at  the  Hyatt  Regency  for  attendees 
desiring  accommodations.  Please 
contract  the  Hyatt  Regency  Hotel, 
telephone  (202)  737-1234. 

Issued  in  Atlantic  City,  New  Jersey,  on  July 
22,1991. 
Mr.  Bnice  M.  Singer, 

Deputy  Service  Director,  Engineering. 
Research,  and  Development  Service,  FAA 
Technical  Center 
[FR  Doc.  91-19166  Filed  8-12-81;  8:45  amj 
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Martime  Administration 

(Docket  S-S811 

American  President  Unes,  Ltd.; 
Application  for  Amendn>ent  of  Existing 
Waiver  of  Section  804(a)  of  the 
Merchant  Marine  Act,  1936,  as 
Amended 

American  President  Lines,  Ltd.  (APL), 
by  application  dated  July  23, 1991, 
requests  amended  waiver  of  the 
provisions  of  section  804(a)  of  the 
Merchant  Marine  Act,  1936,  as  amended, 
for  foreign-flag  operations  of  APL.  under 
Operating-Differential  Subsidy 
Agreement,  Conti-act  MA/MSB-417. 
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APL's  Existing  Services 

APL  now  perfonns  four  subsidized 
containership  services  described  in 
appendix  A  to  APL's  operating  subsidy 
agreement.  Its  two  transpacific  services 
cover  the  range  of  former  Trade  Route 
(TR)  29  to/from  California  for  up  to  108 
annual  sailings  (Line  A)  and  to/from 
Oregon- Washington  for  up  to  80  annual 
sailings  (Line  B).  Former  TR  29  includes 
ports  in  the  Far  East  on  the  continent  of 
Asia  from  the  U.S.S.R.  to  Thailand, 
inclusive,  ]apan,  Taiwan,  and  the 
Philippines.  Under  active  consideration 
by  the  Maritime  Administration  is  APL's 
application  to  conform  its  Lines  A  and  B 
services  to  new  TR  2.  APL's  two 
Extension  services  add  authority  to 
serve  ports  of  Southeast  and  South  Asia 
and  the  Persian  Gulf-Red  Sea  on  up  to 
28  sailings  to/from  California  (Line  A 
Extension}  and  up  to  80  sailings  to/from 
Oregon-Washington  (Line  B  Extension). 
APL  is  permitted  by  its  contract  to 
provide  any  part  of  the  service  by 
transfer  or  relay  of  cargo  between 
subsidized  vessels  at  any  foreign  port  on 
the  authorized  services. 

APL  performs  its  Line  A  and  Line  B 
services  primarily  with  line-haul  vessels 
making  direct  calls  at  most  major 
foreign  TR  29  ports,  including 
Yokohama,  Kobe,  and  Okinawa,  Japan; 
Kaohsiung  and  Chi-lung.  Taiwan;  and 
Hong  Kong.  Korea  and  the  Philippines 
are  served  by  APL's  subsidized  feeder 
vessels 

The  APL  Extension  services  are 
currently  performed  by  a  feeder  network 
that  includes  four  subsidized  U.S.-flag 
APL  owned  vessels  providing  service  on 
a  relay  basis  to  Singapore,  Colombo, 
and  Fujayrah  via  Kaohsiung,  and  a  fifth 
U.S.-flag  APL  owned  vessel  serving  the 
Persian  Gulf  over  Fujayrah. 

APL  also  operates  chartered  foreign- 
flag  feeders  in  and  to  Extension  areas 
under  authority  of  a  section  804  waiver 
(Waiver  6  in  appendix  G  to  APL's 
operating  subsidy  contract,  granted  June 
3, 1988,  for  a  period  of  Five  years — 
Docket  S-819).  That  current  waiver 
authority  is  to  permit  APL  to  own  or 
charter  and  operate  10  foreign-flag 
vessels  as  described: 
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'    As  described  In  Appendix  A. 

*  Alternative  authority:  either  deployment  may  be 
utilized,  txjt  not  at  the  same  time. 

*  The  west  coast  India  feeder  vesseJs  may,  after 
a  voyage  to  India,  upon  return  to  the  relay  port, 
proceed  on  a  voyage  to  the  Persian  GuH-Gulf  of 
Oman,  after  which,  upon  return  to  the  relay  port  tfie 
vessels  will  commence  the  next  voyage  to  the  west 
ccast  of  India. 

In  Connection  with  the  unusual  cargo 
capacity  demands  in  connection  with 
Desert  Storm,  the  above  described 
waiver  was  temporarily  modified 
commencing  on  January  25, 1991,  for  a 
period  of  210  days,  as  follows: 

(1)  to  the  extent  not  already  included, 
the  port  coverage  of  APL's  three  feeder 
services  operating  in  or  to  the  Arabian 


Sea,  Gulf  of  Oman,  and  Persian  Gudf — 
the  Persian  Gulf-Gulf  of  Oman  service, 
the  Karachi  service,  and  the  west  coast 
India  service — be  expanded  to  include 
ports  in  the  Gulf  of  Oman  (principally 
Fujayrah  and  Masqat],  Oman 
(principally  Mina  Raysut),  and  Karachi; 

(2)  An  increase  from  one  to  two  in  the 
number  of  feeder  vessels  of  700  FEU 
capacity  that  APL  may  operate  in  its 
Persian  Gulf-Gulf  of  Oman  feeder; 

(3)  Authority  to  operate  a  single 
feeder  vessel  of  up  to  350  FEU  capacity 
between  either  Colombo  or  Fujayrah 
and  ports  in  the  Red  Sea  exclusive  of 
Egypt  and  Ethiopia; 

(4)  Authority  to  operate  a  three  vessel 
feeder,  using  vessels  of  up  to  700  FEU 
capacity,  between  Singapore  and  one  or 
more  of  APL's  major  extension  area 
ports — Colombo,  Madras,  Bombay, 
Cochin,  Karachi,  Fujayrah,  and 
Dammam;  and 

(5)  In  addition  to  the  four  specific 
authorities  next  above,  authority  to 
coordinate  all  APL  feeder  services 
providing  capacity  to  or  through  the 
Arabian  Sea  (i.e.,  the  existing  Persian 
Gulf/Gulf  of  Oman,  Karachi,  and  the 
west  coast  India  services,  and  the  added 
Red  Sea  and  Singapore  West  Asian 
services]  by  combining  sailings  and/or 
interchanging  vessels  operated  in  those 
services.  Any  such  combination  and 
interchange  authority,  as  to  any 
individual  service  area  component, 
would  be  performed  subject  to  the 
overall  capacity  limitation  contemplated 
in  that  service  area's  individual 
authority. 

Of  those  authorities,  APL  has 
identified  some  services  which  the 
Operator  now  requests  be  included  in 
the  waiver,  until  June  8, 1993. 

The  requested  amendments  are  (1)  to 
serve  the  Persian  Gulf-Gulf  of  Oman 
with  two  350  FEU  feeders,  or, 
alternatively  one  700  FEU  feeder,  and  to 
include  all  of  Oman  in  the  service  area; 
(2)  the  Red  Sea  feeder  service,  including 
Gulf  of  Aden  and  Oman,  but  excluding 
Egypt  and  Ethiopia,  be  continued  with  a 
single  350  FEU  vessel;  (3)  to  serve  the 
Indian  subcontinent  in  the  Madras- 
Colombo-Bombay  range  with  two  350 
FEU  vessels. 

The  APL  letter  application  contains  an 
attachment  which  is  a  restatement  of  the 
entire  proposed  Waiver  6,  including  the 
next  above-described  amendments.  The 
proposed  waiver  description  is  as 
follows: 


1 1     Approximate  capacit) 


3S0  FEU  each.. 
Port  coverage... 


450  FEU  ««*>.. 
Port  coverage... 
BSO  FEU  «aBh.. 
Port  coverage ._ 
400  FEU  each.. 
Port  coverage... 

SaO  FEU  each.. 
Port  coverage... 


'  Attemative  autho'^  erther  deployrr 

•  Alternative  authorty;  ertner  depioym 

*  The  west  coast  Indta  feeder  vessel 
whieh,  i^on  return  to  the  retay  port  the  v 


Iliis  application  may  be  inspe 
the  Office  of  the  Secretaiy,  Man 
Administration.  Any  person,  fin 
corporation  having  any  interest 
request  wi&ta  the  meamug  xdm 
804  of  the  Act  and  desiring  to  su 
comments  concerning  the  appUc 
must  file  written  comments  in  tr 
with  the  Secretary,  Maritime 
AdmJDii^atian,  room  7300,  Nasi 
Building,  400  Seventh  Street  SW 
Washington,  DC  20590.  Commer 
be  received  no  later  then  5  p.m. 
Aiigust  27, 1981.  This  notice  is  pi 
as  a  matter  of  discretiDn  and  pu' 
should  in  no  way  "be  considered 
favorable  or  unfavorable  decisic 
application,  as  filed  or  as  may  b 
amended.  The  Maritime  Admini 
will  consider  any  comments  sub 
and  take  endh  action  with  respe 
thereto  as  may  be  deemed  appn 

(Catalog  of  Federal  Domestic  Aasiat 
Program  No.  20X04  ^Sperating-Di^ 
Subsidies]]. 

By  Order  of  the  Maiifiine  Adminii 

Dated:  August  7.  t9«l. 
Joel  C.  Richard. 

Acting  Secretary.  Maritime  Adminis 
(FR  Doc.  91-19131  Filed  8-12-91;  8:41 
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an. 


ih.. 


as. 


Servic«  area 


'  Persian  GuH— Gulf  of 
Oman. 

Dubai,  Ad  Dammam, 
Al  Kuwayt  Bafvain, 
Masqat  irxjucement 
ports. 

Karachi,  other  ports  in 
Indie. 


Kracht,  ports  in  Incta. 


Karacfii,  other  ports  in 
India,  GuH  of  Omaa 


Karachi,  ports  in  India, 
Fujayrah,  Masqat. 

'west  coast  India. 


Bombay,  Mangalore, 
PofbarKlar,  Cochirv 
optional  Jamnagar/ 
Tuticorin. 


Bay  of  Bengal  ports. 


Calcutta,  Chalna, 

Chittagong,  Madras, 

inducement 

Vrshekhapatnam/ 

Paradip. 
mainland  Malaysia. 

Port  Kelang,  Pinang, 
Pasir  Gudang. 

Indonesia. 

Djaiuuta,  optional 
Surabaya/ 
Semarang. 


andix  A, 

either  deployment  may  be 
■;e  hme. 
i  teeder  vessels  may,  after 

return  to  the  relay  port, 
I  the  Persian  GuH-Gulf  of 
return  to  tfie  relay  port,  the 
le  next  voyage  to  the  west 


li  the  unusual  cargo 
1  connection  with 
Jove  described 
u-ily  modified 
jary  25, 1991,  for  a 
18  follows: 
ot  already  included, 
APL's  three  feeder 
1  or  to  the  Arabian 


Sea,  Gulf  of  Oman,  and  Persian  Gulf — 
the  Persian  Gulf-Gulf  of  Oman  service, 
the  Karachi  service,  and  the  west  coast 
India  service — be  expanded  to  include 
ports  in  the  Gulf  of  Oman  (principally 
Fujayrah  and  Masqat],  Oman 
(principally  Mina  Raysut),  and  Karachi; 

(2)  An  increase  from  one  to  two  in  the 
number  of  feeder  vessels  of  700  FEU 
capacity  that  APL  may  operate  in  its 
Persian  Gulf -Gulf  of  Oman  feeder; 

(3)  Authority  to  operate  a  single 
feeder  vessel  of  up  to  350  FEU  capacity 
between  either  Colombo  or  Fujayrah 
and  ports  in  the  Red  Sea  exclusive  of 
Egypt  and  Ethiopia; 

(4)  Authority  to  operate  a  three  vessel 
feeder,  using  vessels  of  up  to  700  FEU 
capacity,  between  Singapore  and  one  or 
more  of  APL's  major  extension  area 
ports — Colombo,  Madras,  Bombay, 
Cochin,  Karachi,  Fujayrah,  and 
Dammam;  and 

(5)  In  addition  to  the  four  specific 
authorities  next  above,  authority  to 
coordinate  all  APL  feeder  services 
providing  capacity  to  or  through  the 
Arabian  Sea  (i.e.,  the  existing  Persian 
Gulf/ Gulf  of  Oman,  Karachi,  and  the 
west  coast  India  services,  and  the  added 
Red  Sea  and  Singapore  West  Asian 
services]  by  combining  sailings  and/or 
interchanging  vessels  operated  in  those 
services.  Any  such  combination  and 
interchange  authority,  as  to  any 
individual  service  area  component, 
would  be  performed  subject  to  the 
overall  capacity  limitation  contemplated 
in  that  service  area's  individual 
authority. 

Of  those  authorities,  APL  has 
identified  some  services  which  the 
Operator  now  requests  be  included  in 
the  waiver,  until  June  8, 1993. 

The  requested  amendments  are  (1)  to 
serve  the  Persian  Gulf-Gulf  of  Oman 
with  two  350  FEU  feeders,  or, 
alternatively  one  700  FEU  feeder,  and  to 
include  all  of  Oman  in  the  service  area; 
(2)  the  Red  Sea  feeder  service,  including 
Gulf  of  Aden  and  Oman,  but  excluding 
Egypt  and  Ethiopia,  be  continued  with  a 
single  350  FEU  vessel;  (3)  to  serve  the 
Indian  subcontinent  in  the  Madras- 
Colombo-Bombay  range  with  two  350 
FEU  vessels. 

The  APL  letter  application  contains  an 
attachment  which  is  a  restatement  of  the 
entire  proposed  Waiver  6,  including  the 
next  above-described  amendments.  The 
proposed  waiver  description  is  as 
follows: 
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No. 
8h(p« 


2  ' 


2» 
2  « 

2 


Approximate  capacity 


asOfEU'each.. 
Port  coverage... 

700  FEU 

Port  ce««raga_ 

4S0  FEU -each.. 
Port  coverage... 
950  FEU  each.. 
Port  coverage.. 
400  FEU  each.. 
Port  coverage... 

300  FEU  aKh.. 
Port  coverage.. 

250  FEU 

Port 


.300  FEU 

Port  coverage.. 

350  FEU 

Port  covaraoe.. 
350FEU«*ch. 
Port  coverage.. 


Betiween 


Exterwion  aceaport.. 
Fujayrah  or  Kher  «l  Fakkan... 

Extension  area  port 

Fujayrah  or  Khor  al  FakkM_ 


Estansion  area^xxt- 
Fujaymn. 


Extanalon  area  port 

Colombo 

Extenaten  area  port. 

Colombo  ar  Fujayrah.  Singapora, 


Extension  pert „ 

Colombo  er  Sirtgapoca- 


or  Madras.. 


Singapore.. 


Singapore.. 


Singapore 

Singapore 

Extenaion  area  port. 
Colombo  or  Fujayrah  _ 
Extension  area  port.... 
Singapore _ 


Servioai 


Persian  Qalt— GuM  of  Omaa  Oman.* 

Oubai,   Ad  Daminani.  Al  KMwayt,  Bahmrx,   Masqat.  Mna 

Raysut.  Inducement  ports. 
Persian  Quif— Gulf  of  Oman,  Oman  '> 
Oubai  Ad   Dammam,   Al  Kuwayt.  Bahrain.  Maa^  Mna 

Raysut  inducement  ports. 
Karachi,  other  ports  m  'India. 


Karachi,  ports  in  India. 

Karacfv,  other  ports  in  Indw.  Gulf  of  Oman,  Oman. 

Marachi.  ports  in  India,  Fujayrah,  Masqat  Mina  Raysui 

«M(  coast  India.* 

Bombay,  Mangalore,  ^orbandar,  CocMn.  optional 

Tuticonn. 
Bay  of  Bengal  ports 
Oatoutla,  Chalna.  Chittagong.  Vadm.  InducemerK  VishaKha- 


4naMand  MMysia/ 

PortKatang,  Pinang. 

Gudang. 


Djakarta,  optional  Suratwya/Semarang 

^Red  Sea  (exdudmg  Egypt  and  EthiopH)  GuH  ol  Aden,  Oowl 

Juddah,  Hudaydah^Al  Ahroed9  Port  Sudwi.  Aqate. 


maHVi  ouoooriunain. 

Cotombo,  Madras.  Bombay,  Oochln. 


'  Attemative  auttio^  either  deptoyrrwm  may  toe  utilized,  but  not  at  the  same  time. 

•  Attemative  authorty;  erther  deployment  may  tie  utiized,  but  not  at  the  same  time. 

*  The  west  coast  India  feeder  vessels  may.  after  a  voyage  to  India,  upon  return  to  the  relay  port  proceed  on  a  voyage  to  the  Persian  GUR-QUH  of  Oman.  aRer 
which,  i^on  return  to  the  retay  port  the  vessels  will  commence  Itw  next  voyage  to  the  west  coast  India. 


Iliis  application  may  be  inspected  in 
the  Office  of  the  Secretaiy,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  wilSuB  the  meamzig  of  aection 
804  of  the  Act  and  denring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
AdmiDi^atkm,  room  7300.  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Comments  muat 
be  received  no  later  than  5  p.m.  tm 
August  27, 1991.  This  notice  is  published 
an  a  matter  of  tSiscretiDn  and  publication 
should  in  no  way  be  considered  a 
favorable  or  tinfavorable  decision  on  the 
application,  as  filed  or  as  may  be 
amended.  The  Maritime  Administrator 
will  consider  any  comments  submitted 
and  take  «ndh  action  with  respect 
thereto  as  may  be  deemed  appropriate. 

(Catalog  of  Federal  Domestic  ABsiatance 
Program  No.  2DMH  (Operating-Dffierential 

Subsidies)). 

By  Order  of  the  Manfiine  Administrator. 
Dated  August  7. 1991. 

Joel  C.  Richard. 

Acting  Secretary.  Maritime  Administration. 

[FR  Doc.  91-19131  Filed  8-12-01;  8:45  amj 

WUJNO  CODE  4t10-«1-H 


Maritime  Administration 
[Doekats-wsi 

American  PreatdertI  ilnes,  IM^ 
AppUeaMon  for  a  Wah^of  Secttmt 
804(a)  of  the  Merctant  Marine  Act, 
1936,  as  Amended,  To  Permit  Foreign- 
Flag  Slot  CiMrters 

American  President  Lines,  Ltd.  (APL). 
by  appUcation  dated  August  2. 1991. 
requests  waiver  of  the  provisions  of 
section  804  of  the  Merchant  Marine  Act 
1936,  as  amended,  (Act),  for  foreign-ihig 
slot  charters  by  AH.  on  vessels  of 
Orient  Overseas  Container  Line  Inc. 
(OOCL)  porstiant  to  APL's  participation 
in  a  reciprocal  slot  exchange  and 
coordinated  sailing  agreement 
designated  Federal  Maritime 
Ctmraiission  (FMSJ  No.  203-011340.  and 
in  a  Master  Slot  Charter  Agreement, 
both  between  APL  and  OOCL 

Iliis  application  may  be  inspected  in 
the  Office  of  the  Secretary.  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Act  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Adn.-lnistration,  room  7300,  Nassif 
Building,  400  Seventh  Street  SW.. 
Washington.  DC.  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on 
August  27, 1991.  This  notice  is  published 
as  a  matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  or  imfavorable  decision  on  the 


application,  as  filed  or  as  may  be 
amended.  The  Maritime  AdminiBtrakg 
will  consider  any  coouaentt  »ubniit^ 
and  take  such  action  with  respect 
thereto  as  may  be  deemed  appnepiiate. 

(Catalog  of  fedecal  Domeatic  AsstataKie 
Program  No.  20.804  (Operating-DifFereilttel 
Subsidies]). 

By  Order  of  the  i^aiilime  A<kniiii<tTatac 

Dated:  AagDrita,  1991. 

Acting  Secretary,  Maritime  Administration. 
[FR  Doc  «l-t9181  raed  B-12-91, 8:45  am] 

HLLmO  CODE  4t1»«-« 


[Docket  S-«Stl 

Lykes  Bfoe.  Steamship  Co^  Lld^ 
Application  for  asthorizatlon  to  act  as 
general  agent  lor  a  lorelBn-Aag 
company 

By  appncation  of  July  28, 1901,  Lykei 
Bros.  Steamship  Ca„  Inc.  (I^^lcei) 
requests  the  Maritime  Administration 'a 
authority  to  the  extent  required  to  act  as 
general  agent  ior  Di  Gregorio  Navegacao 
Ltda.  (De  Gregodo)  in  the  trade  between 
the  east  coast  of  South  America  and  the 
U.S. 

Lykes  has  been  approached  by  Di 
Gregorio,  a  Brazilian  company,  to  act  as 
their  general  agent  throughout  the 
United  States  and  appoint  on  their 
behalf  subagents  as  necessary  in  the 
United  States  to  represent  their  soon-to- 
be-initiated  services.  Di  Gregorio  has 
been  granted  operating  authority  by  the 
Brazilian  Government  to  initiate  a  liner 
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service  to  the  United  States  and  has 
contracted  for  two  RO/RO  vessels 
presently  under  construction  in  Brazil. 
To  establish  a  service  and  to  prepare  for 
introduction  upon  delivery  of  the  two 
RO/RO  vessels  now  under  construction. 
Di  Gregorio  intends  to  commence  this 
service  during  the  third  quarter  of  1991 
with  chartered-in  combination 
breakbulk/container  vessels  operating 
on  a  42-day  voyage. 

The  service  would  commence  as  a 
combination  breakbulk/container 
service  employing  vessels  of  15-25,000 
deadweight  tons  and  a  container 
capacity  of  300-700  TEU.  This  would 
afford  21-day  intervals  between  sailings. 
Upon  delivery  of  their  first  RO/RO,  it  is 
anticipated  that  it  would  become  a 
three-vessel  service  with  a  14-day 
frequency  and,  upon  delivery  of  tfie 
second  RO/RO  vessel,  would  become  a 
four-vessel  service  with  10-day 
frequency  between  ports  on  the  east 
coast  of  South  America  and  the  United 
States.  Investigations  are  also  under 
way  for  a  similar  service  between  the 
east  coast  of  South  America  and  the  gulf 
coast  of  the  U.S.  As  general  agent  for 
these  Di  Gregorio  services.  Lykes  would 
perform  sales  and  solicitation  services, 
equipment  management  services, 
husbanding,  documentation,  advertising, 
and  all  other  necessary  agency  functions 
requisite  for  a  successful  Di  Gregorio 
service. 

Lykes  believes  that  the  special 
circumstances  behind  this  application 
are  extremely  unique.  Lykes  was 
selected  by  Di  Gregorio  as  the  company 
best  situated  to  assist  this  fledgling 
operator  from  a  developing  country  to 
successfully  launch  a  maritime  venture 
between  the  east  coast  of  South 
America  and  the  United  States.  This 
proposed  relationship  between  a 
Brazilian  and  an  American  company 
provides  a  unique  opportunity  for 
mutually  beneHcial  cooperation 
between  citizens  of  the  two  trading 
partners  which,  in  turn,  Lykes  feels, 
could  strengthen  international  relations 
between  the  U.S.  and  Brazil. 

Lykes  asserts  that  this  proposed 
agency  agreement  presents  a  valuable 
opportimity  for  Lykes.  Denial  of  a 
waiver  would  result  in  the  loss  of  this 
business  opportunity  without  any 


provable  gain  or  benefit  to  any  other 
U.S.-flag  carrier,  subsidized  or 
unsubsidized.  Lykes  maintains  that  Di 
Gregorio  will  enter  the  U.S./Brazil  trade 
whether  or  not  Lykes  is  granted  a 
waiver  to  meet  its  agency  requirements 
in  the  U.S.  Consequently,  Di  Gregorio 
will  need  to  procure  agency  services 
from  some  company  whether  it  be  Lykes 
or  another  carrier  or  agent. 

Lykes  contends  that  there  is 
substantial  good  cause  for  granting  a 
waiver  for  this  agency  agreement 
because  the  proposed  agency  agreement 
is  a  prudent  business  opportunity  for 
Lykes  to  increase  the  eMciency  of  its 
shore  side  operations  and  to  reduce  the 
overhead  costs  of  those  operations  to 
Lykes. 

Lykes  avers  that  the  additional 
revenue  earned  as  a  result  of  the  agency 
agreement  will  contribute  to  Lykes' 
overall  operating  results  by  allowing  it 
to  recover  overhead  costs  that  would 
otherwise  have  to  be  shouldered 
completely  by  Lykes.  This,  of  course, 
will  strengthen  the  economic  health  of 
Lykes,  whether  or  not  the  overall 
financial  impact  of  the  agreement  is 
significant  from  an  accounting 
standpoint  in  terms  of  Lykes'  balance 
sheet. 

Also,  according  to  Lykes,  there  is  no 
possibility  of  subsidy  diversion  under 
this  agreement,  which  is  a  principal 
concern  under  section  804. 

The  principal  component  of  the  Di 
Gregorio  service  in  the  initial  stages  will 
be  the  breakbulk  component,  which 
Lykes  states  will  not  be  competing  with 
any  American  flag  services.  If  service  to 
the  gulf  is  initiated,  it  will  only  compete 
with  breakbulk  services  presently 
provided  by  Lykes  on  an  inducement 
basis.  In  fact,  Lykes  views  such 
competition  to  be  beneficial  rather  than 
detrimental  An  increase  in  service  to 
the  shipping  public  should  have  the 
effect  of  developing  a  greater  interest  in, 
if  not  a  demand  for,  liner  service.  This, 
in  turn,  would  benefit  Lykes'  inducement 
service  by  providing  more  opportunities 
for  providing  such  service. 

For  containerized  cargo,  Lykes  notes 
that  Di  Gregorio's  partial  containership 
service  will  initially  compete  with  the 
extensive  containership  service  of 
Crowley  Maritime,  which  presently 


employs  three  U.S.-flag  container 
vessels  and  three  foreign-flag  contain**'' 
vessels  with  an  approximate  voyage 
length  of  42  days  between  the  U.S.  east 
coast  and  the  east  coast  of  South 
America. 

With  respect  to  the  RO/RO 
component  of  Di  Gregorio's  service, 
which  will  materialize  in  1992-93  upon 
delivery  of  the  two  RO/RO  vessels 
currently  under  construction  in  Brazil, 
Lykes  states  that  there  is  no  U.S.-flag 
RO/RO  operator  presently  in  any  of  the 
U.S.  trades  to  and  from  the  east  coast  of 
South  America. 

In  light  of  the  above,  Lykes  feels  that 
there  is  serious  doubt  that  the 
introduction  of  this  new  service  will 
have  any  adverse  effect  at  all  on  U.S.- 
flag  service  in  the  U.S./Brazil  trade, 
much  less  that  the  provision  of  agency 
services  by  Lykes  will  have  such  an 
effect.  To  the  extent  that  there  were  any 
adverse  effect  in  Lykes'  view,  it  could 
only  be  insignificant. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Merchant  Marine  Act,  1936,  as 
amended,  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  room  7300,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on 
August  27, 1991.  This  notice  is  published 
as  a  matter  of  discretion  and  pubhcation 
should  in  no  way  be  considered  a 
favorable  or  unfavorable  decision  on  the 
application,  as  filed  or  as  may  be 
amended.  The  Maritime  Administrator 
will  consider  any  comments  submitted 
and  take  such  action  with  respect 
thereto  as  may  bf  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Opera ting-Diflerential 
Subsidies)]. 

Dated:  August  7. 1991. 

By  Order  of  the  Maritime  Administrator 
Joel  C  Richard, 

Acting  Secretary,  Maritime  Administration. 
[FR  Doc.  91-19130  Filed  8-12-91:  8:45  am] 

MLUNQ  COM  M1»41-M 


Sunshine  Act  Ml 


This  section  of  tfie  FEDERAL  RE 
contains  notices  of  meetings  publ 
under  the  "Government  in  the  a 
Act"   (Pub.   L   94-409)   6   U.S.C.   £ 


BOARD  OF  QOVERNOflS  OF  THE  Fl 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Frida 
August  16, 1991. 

PLACE:  Marrlner  S.  Eccles  Feder 
Reserve  Board  Building,  C  Stree 
entrance  between  20th  and  21st 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointment 
promotions,  assignments,  reassignm 
salary  actions]  involving  individual 
Reserve  System  employees. 

2.  Any  items  carried  forward  from 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coy 
Assistant  to  the  Board:  (202)  452 
You  may  call  (202)  452-3207,  bef 
at  approximately  5  p.m.  two  bus 
days  before  this  meeting,  for  a  n 
aimouncement  of  bank  and  ban] 
holding  company  applications  sf 
for  the  meeting. 

Dated:  August  9, 1991. 
lennifer  |.  Johnson, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  91-19391  Filed  8-9-91:  3:10 

BILUNQ  CODE  MIO-OI-II 

BOARD  OF  GOVERNORS  OF  THE  Fl 
RESERVE  SYSTEM 

"FEDERAL  REOISTER"  CITATION  0 
PREVIOUS  ANNOUNCEMENT:  Noti( 
forwarded  to  Federal  Register  oi 
6, 1991. 

PREVIOUSLY  ANNOUNCED  TIME  Al 
OF  THE  MEETING:  10:00  a.m..  Wet 
August  14, 1991. 

CHANGES  IN  THE  MEETING:  Addit 

the  following  closed  item(s]  to  tl 
meeting; 

Proposal  to  revise  the  Federal  Reg 
policy  regarding  borrowing  by  exam 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coy 
Assistant  to  the  Board;  (202)  452 

Dated:  August  9, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-19392  Filed  8-9-91;  3:01 
WLUNO  CODE  UKV^I-M 
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employs  three  U.S.-flag  container 
vessels  and  three  foreign-flag  contain**'' 
vessels  with  an  approximate  voyage 
length  of  42  days  between  the  U.S.  east 
coast  and  the  east  coast  of  South 
America. 

With  respect  to  the  RO/RO 
component  of  Di  Gregorio's  service, 
which  will  materialize  in  1992-93  upon 
deUvery  of  the  two  RO/RO  vessels 
currently  under  construction  in  Brazil, 
Lykes  states  that  there  is  no  U.S.-flag 
RO/RO  operator  presently  in  any  of  the 
U.S.  trades  to  and  from  the  east  coast  of 
South  America. 

In  light  of  the  above,  Lykes  feels  that 
there  is  serious  doubt  that  the 
introduction  of  this  new  service  will 
have  any  adverse  effect  at  all  on  U.S.- 
flag  service  in  the  U.S./Brazil  trade, 
much  less  that  the  provision  of  agency 
services  by  Lykes  will  have  such  an 
effect.  To  the  extent  that  there  were  any 
adverse  effect  in  Lykes'  view,  it  could 
only  be  insignificant. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Merchant  Marine  Act.  1936,  as 
amended,  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  room  7300,  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on 
August  27, 1991.  This  notice  is  published 
as  a  matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  or  unfavorable  decision  on  the 
appUcation,  as  filed  or  as  may  be 
amended.  The  Maritime  Administrator 
will  consider  any  comments  submitted 
and  take  such  action  with  respect 
thereto  as  may  bj  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating-Diflerential 
Subsidies)). 

Dated:  August  7. 1991. 

By  Order  of  the  Maritime  Administrator 
Joel  C  Richard, 

Acting  Secretary,  Maritime  Administration. 
[FR  Doc.  91-19130  Filed  8-12-91;  8:45  am] 
MUING  COM  4t1»-*1-M 
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Ttiis  section  of  ttie  FEDERAL   REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L  94-409)   6   U.S.C.   552b(e)(3). 


BOARD  OF  QOVERNOflS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Friday, 
August  16, 1991. 

PLACE:  Marrlner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  9, 1991. 
lennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-19391  Filed  8-9-91;  3:10  pm) 

BILUNG  CODE  SSW-OI-II 

BOARD  OF  governors  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  Notice 
forwarded  to  Federal  Register  on  August 
6, 1991. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.m..  Wednesday. 
August  14, 1991. 

CHANGES  IN  THE  MEETING:  Addition  of 
the  following  closed  item(s)  to  the 
meeting; 

Proposal  to  revise  the  Federal  Reserve's 
policy  regarding  borrowing  by  examiners. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  August  9, 1991. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-19392  Filed  6-9-91;  3:01  pm] 

MLUNO  CODE  S21O-01-4i 


AGENCY  HOLDING  THE  MEETING: 
BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon.  Monday, 
August  19. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: . 

1.  Proposed  purchase  of  check  processing 
equipment  within  the  Federal  Reserve 
System. 

2.  Proposed  acquisition  of  currency 
processing  equipment  within  the  Federal 
Reserve  System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  9. 1991. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-19389  Filed  8-9-91;  8:45  am] 

MLUNO  CODE  <21»-01-ll 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-91-25J 

TIME  AND  DATE:  August  21, 1991  at  2:30 

p.m. 

PLACE:  Room  101.  500  E  Street  SW., 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  of  future  meetings. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints. 

5.  Inv.  731-TA-525  (Preliminary) 
(Nepheline  Syenite  from  Canada)— briefing 
and  vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary,  (202)  205-2000. 


Dated:  August  a  1991. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  91-19338  Filed  8-&-«l;  1K)2  pm] 

MLUNO  CODE  702»42-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SB-91-24) 

TIME  AND  date:  August  15, 1991  at  9:30 

a.m. 

place:  Room  101.  500  E  Street  SW., 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

In  conformity  with  19  C J.R. 
S  201.35(c)(1).  Commissioners. 
Brunsdale.  Lodwick.  Rohr.  and  Newquist 
determined  that  the  Commission 
business  required  that  a  meeting  be 
called  with  less  than  10  days'  notice  and 
that  no  earlier  announcement  of  such 
meeting  was  possible,  and  directed  the 
issuance  of  this  notice  at  the  earUest 
practicable  time. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  week  of  August  28, 1991. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints. 

5.  Inv.  731-TA-469  (Final)  (HIC  Flat  Panel 
Displays  from  Japan)— briefing  and  vote. 

6.  Inv.  731-TA-485  (Final)  (Gene 
Amplification  Thermal  Cyclers  from  the 
United  Kingdom) — briefing  and  vote. 

7.  Any  items  left  over  from  previous 
agenda. 

8.  Report  of  The  Secretary  of  action 
pursuant  to  memorandum  CO62-0-038. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary,  (202)  205-2000. 

Dated:  August  8. 1991. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-19337  Filed  8-«-ei;  12:46  pm] 

MLUNO  CODE  7020-0>-« 

DEPARTMENT  OF  JUSTICE 

FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

F.C.S.C.  Meeting  Notice  No.  5-91.  Notice 
of  Meetings,  Aimouncement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504).  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
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hearings  for  the  transaction  of    - 
Commission  business  and  other  matters 
specified,  as  follows: 

Date,  Time  and  Subject  Matter 
Thurs.,  Aug.  22, 1991  at  1(MX)  a.m.— 

Consideration  of  Proposed  Decisions  on 

claims  against  Iran. 

Subject  matter  hsted  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  601  D 
Street,  NW.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  m.ay  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
601  D  Street,  NW.,  Room  10000. 
Washington.  DC  20579.  Telephone:  (202) 
208-7727. 

Dated  at  Washin^on,  DC  on  August  9, 
1991. 

Judith  H.  Lock, 

Administrative  Officer. 

[FR  Doc.  91-19382  Filed  8-9-91;  2:22  pm) 

nUJNa  COK  441C-01-M 


NUCLEAR  REQULATORY  COMMISSION 
date:  Week  of  August  12, 19.  28.  and 
September  2. 1991. 


PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  12 

Friday,  August  16 
9:00  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed- 
Ex.  2.  5.  &  7) 
10:00  a.m. 
Briefing  on  Uncertainties  in  Implementing 
the  EPA  HLW  Standards  (Public 
Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Program  Fraud  Civil  Remedies  Act  (10 
CFR  Part  13)  — Fmal  Rule  (Tentative) 

b.  Appeal  of  LBP-91-19  (Arizona  Public 
Service  Company,  et  aL  (Palo  Verde 
Nuclear  Station,  Units  Nos.  1,  2  and  3)) 
(Tentative) 

Week  of  August  19— Tentative 

Wednesday,  August  21 

9:30  a.m. 
Briefing  on  Program  for  Inspections,  Tests, 
Analyses,  and  Acceptance  Criteria 
(ITAAC)  for  Advanced  Reactors  (Public 
Meeting) 

2:00  p.m. 


Briefing  by  NRC  Staff  on  bitemational 

Programs  (Public  Meeting) 
3:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 

Week  of  August  26— Tentative 

Wednesday,  August  28 
11:30  ajn. 
Affirmative/Discussion  and  Vote  (PuWic 
Meeting)  (if  needed) 

Week  of  September  2— Tentative 

There  are  no  meetings  scheduled  far  tiie 
Week  of  September  2. 
Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserve  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  Usted  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 
To  Verify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292 
CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  492- 
1661. 

Dated:  August  9, 1991. 
William  M.  HiU,  Jr.. 
Office  of  the  Secretary. 
(FR  Doc.  91-19378  Filed  8-9-91;  2:23  p.m. 
BiLUNO  cooe  rsao-ei-a 


Corrections 


This  section  o»  the  FEDERAL  RE 
contains  editorial  corrections  of  pi 
published  Preskjential,  Rule,  Propc 
Rule,  and  NotKe  documents.  The 
conections  are  prepared  t>y  the  ( 
the  Federal  Register.  Agency  prei 
corrections  are  issued  as  signed 
documents  and  appear  in  the  api 
document  categories  elsewtrare  in 
issue. 


DEPARTMENT  OF  EDUCATION 

(CFDA  No.  M.031A,  CFDA  Na  84.0 

Notice  Inviting  Applications  foi 
Designation  as  an  Eligible  InstI 
for  Fiscal  Year  1992  for  the 
Strengthening  Institutions  Pro{ 
and  the  Endowment  Challenge 
Program 


In  notice  document  91-18207  b 
on  page  36780  in  the  issue  of  Thi 
August  1, 1991,  make  the  follow! 
corrections: 

1.  On  page  36780.  in  the  third  ( 
insert  the  following  above  the  th 
table: 

"Annual  Income  Levels  (Conti 
Alaska" 

2.  On  page  36781.  in  the  first  c 
insert  the  following  above  the  ta 

"Hawaii"  1 1 

MLUNQ  COOC  1M641-0 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determln 


In  rule  document  91-16874  beg 
on  page  32330  in  the  issue  of  Tui 
luly  16, 1991.  make  the  following 
correction; 

On  pages  32331  and  32332,  in  I 
table,  remove  the  heading  readii 
"Proposed  Base  (100-year)  Flooc 
Elevations". 
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Acceptance  Criteria 
vanced  Reactors  (Public 


Briefing  by  NRC  Staff  on  International 
Programs  (Public  Meeting) 
3:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  August  26— Tentative 

Wednesday,  August  28 
11:30  ajn. 
Affirmative/Discussion  and  Vote  (PnWic 
Meeting)  (if  needed) 

Week  of  September  2— Tentativa 

There  are  no  meetings  scheduled  for  tiw 
Week  of  September  2. 
Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserve  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 
To  Verify  the  Status  of  Meetings  Call 
(Recording) — (301)  492-0292 
CONTACT  PERSON  FOK  MORE 
information:  William  Hill  (301)  492- 
1661. 

Dated:  August  9, 1991. 
William  M.  HiU,  Jr^ 
Off  ice  of  the  Secretary. 
[FR  Doc.  91-19378  Filed  8-9-91;  2:23  p.m. 
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This  section  o»  the  FEDERAL  REGISTER 
contains  editorial  correctlGns  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  arKl  Notice  documents.  These 
corrections  are  prepared  t>y  the  Office  of 
the  Federal  Register.  Ager^cy  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  EDUCATION 

(CFDA  No.  M.031A,  CFDA  Na  84.031G] 

Notice  Inviting  Applications  for 
Designation  as  an  Eligible  Institution 
for  Fiscal  Year  1992  for  the 
Strengthening  Institutions  Program 
and  the  Endowment  Challenge  Grant 
Program 

Correction 

In  notice  document  91-18207  beginning 
on  page  36780  in  the  issue  of  Thursday, 
August  1. 1991,  make  the  following 
corrections: 

1.  On  page  36780,  in  the  third  column, 
insert  the  following  above  the  third 
table: 

"Annual  Income  Levels  (Continued) 
Alaska" 

2.  On  page  36781,  in  the  first  column, 
insert  the  following  above  the  table: 

"Hawaii"  1 1 

BILUNO  CODE  1M641-0 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  DetiBrminatlons 


Correction 


II 


In  rule  document  91-16874  beginning 
on  page  32330  in  the  issue  of  Tuesday, 
July  16, 1991.  make  the  following 
correction: 

On  pages  32331  and  32332,  in  the 
table,  remove  the  heading  reading 
"Proposed  Base  (100-year)  Flood 
Elevations". 

BILUNQ  CODE  180S414 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  417 

[OPH-009-P] 
RIN  0938-AE24 

Health  Maintenance  Organizations; 
Group  Specific  Ratings 

Correction 

In  proposed  rule  document  91-16241 
beginning  on  page  31597  in  the  issue  of 
Thursday,  July  11, 1991,  make  the 
following  correction: 

1  On  page  31598.  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  eighth  line,  after  "group"  add  "for 
a  contracted  benefit  period  is  based  on 
the  actual  experience  of  the  group". 

2.  On  page  31599.  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  13th  line,  "following"  should  read 
"allowing". 

BILUNQ  CODE  1S0V01-D 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  338 

[INS  Numt>er:  1267-91] 
RIN  111S-AB84 

Endorsement  of  Name  Change  on 
Certificate  of  Naturalization;  Electronic 
Recordkeeping 

Correction 

In  rule  document  91-15875  begiiming 
on  page  30679  in  the  issue  of  Friday.  July 
5. 1991,  make  the  following  correction: 

§338.12    (Corrected] 

On  page  30680,  in  the  first  column,  in 
S  338.12.  in  the  third  line  from  the  end  of 
the  paragraph,  "recordkeeping"  was 
misspelled. 

BILUNQ  CODE  150S41-0 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1839 

RIN  2700-AB09 

[NASA  FAR  Supplenwnt  Directive  M-8] 

Acquisition  Regulation;  Miscellaneous  • 
Amendments  to  NASA  FAR 
Supplement 

Correction 

In  rule  docimient  91-16517  beginning 
on  page  32115  in  the  issue  of  Monday. 
July  15, 1991,  make  the  following 
corrections; 

1839.7001    [Corrected] 

1.  On  page  32116,  in  the  first  column, 
in  section  1839.7001(b),  in  the  second 
line,  "administrator"  should  read 
"Administrator". 

1839.7003-2    [Corrected] 

2.  On  the  same  page,  in  the  third 
column,  in  section  1839.7003-2(a) 
introductory  text,  in  the  third  line  from 
the  bottom,  "installation"  should  read 
"installations". 

BILUNQ  CODE  IMMI-O 

NUCLEAR  REGULATORY 
COMMISSION 

Governors'  Designees  Receiving 
Advance  Notification  of 
Transportation  of  Nuclear  Waste 

Correction 

In  notice  document  91-16527  beginning 
on  page  31973  in  the  issue  of  Friday.  July 
12, 1991,  make  the  following  correction: 

On  page  31975,  in  the  table,  in  the 
entry  for  "Washington",  in  the  second 
column,  in  the  second  line.  "586-234" 
should  read  "586-2340". 

BILUNQ  CODE  1S0»41« 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Releaae  No.  IC-18177;  87-7-91] 
RIN  3235-AD91 

Amendment  to  Rule  2a-7  Under  ttM 
investment  Company  Act 

Correction 

In  rule  document  91-13404  beginning 
on  page  26028  in  the  issue  of  Thursday. 
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June  6, 1991,  make  the  following 
correction: 

1.  On  page  26028,  in  the  third  column, 
under  FOR  FURTHER  INFORMATION 
CONTACT,  in  the  first  line,  "Council" 
should  read  "Counsel". 

2.  On  page  26029,  in  the  second 
column,  in  the  eighth  line  from  the  top, 
"of  should  read  "or". 

3.  On  the  same  page,  in  the  third 
column,  in  the  first  full  paragraph,  in  the 
third  line,  "singlerated"  should  read 
"single-rated";  and  in  footnote  11, 
paragraph  (1),  in  the  second  line  from 
the  bottom,  "delegates"  should  read 
"delegate". 

MLUNG  CODE  1SOS-OI-0 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  24 
[T.D.ATF-312] 

Technical  Amendments 

Correction 

In  rule  document  91- 15562  beginning 
on  page  31078  in  the  issue  of  Tuesday, 
July  9, 1991,  make  the  following 
correction: 

On  page  31079,  in  the  second  column, 
in  amendatory  instruction  37.,  and  in  the 


section  heading  entitled 
"General","24.255"  should  read  "  24.225" 

BILUNQ  CODE  1S05-01-O 


991 


JMI 


/  Tuesday,  August  13,  1991  /  Corrections 


F  THE  TREASURY  section  heading  entitled 

"Generar*,"24.255"  should  read  "  24.225" 
>l,  Tobacco  and 

BILUNQ  CODE  1S0S-01-O 


It  91- 15562  beginning 
he  issue  of  Tuesday, 
the  following 

in  the  second  column, 
itruction  37..  and  in  the 


ri  1 


J 


Tuesday 
August  13,  1991 


Part  II 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Revised  Proposed  Determination 
of  Critical  Habitat  for  the  Northern 
Spotted  Owl;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AB32 

Endangered  and  Threatened  Wildlife 
and  Plants;  Revised  Proposed 
Determination  of  Critical  Habitat  for 
the  Northern  Spotted  Owl 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Revised  proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  originally  proposed 
designation  of  critical  habitat  for  the 
northern  spotted  owl  [Strix  occidentals 
caurina)  on  May  6, 1991.  The  Service 
hereby  revises  its  proposed  designation 
of  critical  habitat  for  the  northern 
spotted  owl.  a  subspecies  federally 
listed  as  threatened  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  northern  spotted 
owl,  referred  to  herein  as  spotted  owl  or 
owl,  is  a  forest  bird  that  inhabits 
coniferous  and  mixed  conifer-hardwood 
forests.  The  ciurent  range  of  the 
northern  spotted  owl  extends  from 
southwestern  British  Columbia  through 
western  Washington,  western  Oregon, 
and  northwestern  California  south  to 
San  Francisco  Bay.  Proposed  critical 
habitat  units  are  located  primarily  on 
Federal  lands  and  to  a  lesser  extent  on 
State  lands.  The  Service  has  not 
included  private  and  tribal  lands  in  this 
proposal. 

This  proposed  critical  habitat 
designation  would  result  in  additional 
protection  requirements  under  section  7 
of  the  Act  with  regard  to  activities  that 
are  funded,  authorized,  or  carried  out  by 
a  Federal  agency.  Section  4  of  the  Act 
requires  the  Service  to  consider 
economic  and  other  relevant  costs  prior 
to  making  a  final  decision  on  the  size 
and  scope  of  critical  habitat.  The 
Service  solicits  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  additional 
information  on  the  economic  impacts 
(costs  and  benefits]  of  the  designation, 
methods  of  evaluating  costs  and  benefits 
accruing  from  the  designation,  the 
amount  and  distribution  of  owls  and  owl 
habitat  (particularly  dispersal  habitat), 
and  why  any  particular  lands 
(regardless  of  ownership)  should  or 
should  not  be  designated  as  critical 
habitat. 

DATES:  Comments  from  all  interested 
parties  must  by  received  by  October  15. 
1991.  The  Service  intends  to  conduct  one 
public  hearing  at  each  of  the  following 
locations: 


1.  Monday,  September  9,  Redding. 
California; 

2.  Wednesday,  September  11, 
Medford.  Oregon; 

3.  Tuesday.  September  17,  OlymfMa. 
Washington; 

4.  Thursday.  September  19,  Portland. 
Oregon. 

Each  hearing  will  be  held  from  1  to  4 
and  6  to  9  p.m. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Assistant  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Fish  and 
Wildlife  Enhancement,  911  Northeast 
11th  Ave..  Portland,  Oregon  97232.  The 
complete  file  for  this  rule,  including 
conunents  and  materials  received,  will 
be  available  for  pubhc  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address.  The  public 
hearings  will  be  held  at  the  following 
locations: 

1.  Redding— Holiday  Inn,  1900  Hilltop 
Dr.,  Redding,  Ca. 

2.  Medford— Nendell's  Inn,  2300 
Crater  Lake  Hwy.,  Medford.  Ore. 

3.  Olympia — Washington  Center  for 
the  Performing  Arts,  512  S.  Washington 
St..  Olympia.  Wash. 

4.  Portland — Bonneville  Power 
Administration.  Auditorium,  911  N.E. 
11th  Ave.,  Portland,  Ore. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Dale  Hall.  Assistant  Regional 
Director  for  Fish  and  Wildl^e 
Enhancement  at  the  above  address  (503/ 
231-6159  or  FTS  429-6159);  Mr.  Barry  S. 
Mulder.  Spotted  Owl  Coordinator,  at  the 
above  address  (503/231-6730  or  FTS 
429-6730);  and  Mr.  Mel  Schamberger, 
Chief,  Terrestrial  Branch.  U.S.  Fish  and 
Wildlife  Service,  National  Ecology 
Research  Center,  4512  McMurray 
Avenue.  Fort  Collins,  Colorado  80525- 
3400  (303/226-9409  or  FTS  323-5409). 
SUPPLEMENTARY  INFORMATION: 

Background 

Previous  Federal  Actions 

On  January  28, 1987,  the  Service 
received  a  petition  requesting  that  the 
northern  spotted  owl  be  listed  pursuant 
to  the  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531  et  seq.),  as  amended 
(Act).  A  90-day  finding  was  issued  on 
July  23, 1987,  acknowledging  that  the 
petition  presented  substantial 
information  indicating  that  listing  might 
be  warranted.  On  December  17, 1987, 
the  Service  made  a  1-year  finding  that 
hsting  the  northern  spotted  owl  was  not 
warranted  at  that  time.  Notice  of  this 
finding  was  published  in  the  Federal 
Register  on  December  23, 1987  (52  FR 
48552). 


On  May  5, 1988,  several 
environmental  organizations  filed  suit 
challenging  the  Service's  finding  that 
hsting  was  not  warranted.  On 
November  17, 1988,  the  court  in  that  suit 
(Northern  Spotted  Owl  v.  Lujan,  No. 
C88-573Z,  Western  District, 
Washington)  ordered  the  Service  to 
reanalyze  the  evidence  and  determine 
whether  to  issue  a  revised  petition 
finding. 

On  April  25, 1989,  the  Service  issued  a 
revised  finding  indicating  that  listing  the 
northern  spotted  owl  as  a  threatened 
species  throughout  its  entire  range  was 
warranted.  On  June  23. 1989  (54  FR 
26666).  the  Service  published  a  proposal 
to  list  the  northern  spotted  owl  as  a 
threatened  species.  After  reviewing  all 
applicable  information  and  public 
comment,  the  Service  published  a  final 
rule  to  list  the  northern  spotted  owl  as  a 
threatened  species  on  June  26, 1990  (55 
FR  26114).  The  Service  did  not  propose 
to  designate  critical  habitat  for  the 
northern  spotted  owl  within  the  listing 
rule  because  the  Service  found  that 
critical  habitat  was  not  determinable  at 
the  time.  The  Service  subsequently 
began  planning  an  approach  to  propose 
critical  habitat. 

On  August  10, 1990,  the  plaintiffs  filed 
an  additional  motion  seeking  to  compel 
the  Service  to  immediately  propose 
critical  habitat.  On  February  26, 1991. 
the  Court  ruled  that  the  Service  had 
violated  the  Act  in  failing  to  designate 
critical  habitat  concurrently  with  listing 
the  owl.  The  Court  ordered  the  Service 
to  propose  a  rule  on  critical  habitat  and 
to  publish  a  final  rule  at  the  earliest 
possible  time  permitted  under  the 
appropriate  regulations. 

The  Service  published  a  proposed  rule 
to  designate  critical  habitat  for  the 
northern  spotted  owl  on  May  6, 1991  (56 
FR  20816).  The  May  6  proposal 
aimounced  the  Service's  intention  to 
publish  a  revised  critical  habitat 
proposal  in  early  August  1991,  to  allow 
for  the  fullest  possible  consideration  of 
public  comment  on  the  economic  and 
other  relevant  impacts  of  a  designation 
and  the  subsequent  completion  of  the 
Service's  economic  analysis.  This  new 
proposal  supersedes  all  aspects  of  the 
May  6  proposal. 

Public  comments  on  this  revised 
proposed  rule  will  be  accepted  for  60 
days  from  the  date  of  publication  in  the 
Federal  Register  (see  "DATES").  The 
Service  intends  to  publish  a  final  critical 
habitat  rule  within  60  days  after  close  of 
the  pubUc  conunent  period. 

Ecological  Considerations 

The  northern  spotted  owl  is  one  of 
three  subspecies  of  spotted  owls 


recognized  by  the  American 
Ornithologist's  Union.  For  a  coi 
discussion  of  the  ecology  and  1: 
of  this  subspecies,  see  the  Intei 
Scientific  Committee's  A  Const 
Strategy  for  the  Northern  Spotl 
(Thomas  et  al.  1990),  the  Servic 
status  reviews  (USDI 1987, 198! 
and  the  June  26. 1990,  final  rule 
the  northern  spotted  owl  as  a  t 
species  (55  FR  26114).  These  dc 
incorporate  the  majority  of  cur 
biological  information  on  the  s< 
used  to  develop  this  proposed  i 
habitat  rule.  Additionally,  the  I 
reviewed  biological  data  from 
studies  made  available  since  tl 
summer  of  1990.  These  new  ref 
are  included  in  the  Service's 
administrative  record.  New  da 
incorporated  and  cited  where  i 
None  of  the  new  biological  dat 
substantially  contradicted  pre^ 
studies  on  the  ecology  of  the  si 
summarized  in  the  above  docu 

The  northern  spotted  owl  is 
from  most  of  the  major  types  o 
coniferous  forests  in  the  North 
range  of  the  northern  spotted  c 
from  southwestern  British  Coh 
through  western  Washington, ' 
Oregon,  and  northern  Califom 
San  Francisco  Bay  where  fore! 
habitat  still  exists.  The  ranges 
northern  and  California  spotte 
adjoin  in  the  Pit  River  area  of ! 
County,  California. 

The  range  of  the  northern  sp 
encompasses  five  major  physii 
provinces  that  depict  local  clir 
geological  conditions  (Franklir 
Dymess  1988).  These  conditioi 
responsible  for  the  developme 
respective  vegetative  landscaf 
each  province.  Reference  to  th 
provinces  provides  an  artificia 
of  subdividing  owl  populationi 
north  to  south,  the  provinces  ii 
Washington  Cascades,  Olymp 
Peninsula,  Oregon  Coast  Rang 
Oregon  Cascades,  and  Klamat 
Mountains.  Thomas  et  al.  (199 
the  owl's  range  into  10  separal 
reflect  differences  in  spotted  c 
numbers,  distribution,  habitat 
patterns,  and  habitat  conditioi 
provincial  subdivisions  descri 
Thomas  et  al.  (1990)  include  tl 
Washington  Cascades  East  an 
Olympic  Peninsula,  Southwest 
Washington,  Oregon  Coast  Ra 
Oregon  Cascades  East  and  Wi 
Klamath  Mountains,  Califomii 
Cascades/Modoc,  and  the  Noi 
California  Coast  Range. 

Populations  are  not  evenly  c 
throughout  the  owl's  range  dui 
variation  in  habitat  condition: 
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On  May  5, 1988,  several 
environmental  organizations  filed  suit 
challenging  the  Service's  finding  that 
hsting  was  not  warranted.  On 
November  17, 1988,  the  court  in  that  suit 
[Northern  Spotted  Owl  v.  Lujan,  No. 
C88-573Z,  Western  District, 
Washington)  ordered  the  Service  to 
reanalyze  the  evidence  and  determine 
whether  to  issue  a  revised  petition 
finding. 

On  April  25, 1989,  the  Service  issued  a 
revised  Tmding  indicating  that  listing  the 
northern  spotted  owl  as  a  threatened 
species  throughout  its  entire  range  was 
warranted.  On  June  23, 1989  (54  FR 
26666),  the  Service  published  a  proposal 
to  list  the  northern  spotted  owl  as  a 
threatened  species.  After  reviewing  all 
applicable  information  and  public 
comment,  the  Service  published  a  Hnal 
rule  to  list  the  northern  spotted  owl  as  a 
threatened  species  on  June  26, 1990  (55 
FR  26114).  The  Service  did  not  propose 
to  designate  critical  habitat  for  the 
northern  spotted  owl  within  the  listing 
rule  because  the  Service  found  that 
critical  habitat  was  not  determinable  at 
the  time.  The  Service  subsequently 
began  planning  an  approach  to  propose 
critical  habitat. 

On  August  10, 1990,  the  plaintiffs  filed 
an  additional  motion  seeking  to  compel 
the  Service  to  immediately  propose 
critical  habitat.  On  February  26, 1991, 
the  Court  ruled  that  the  Service  had 
violated  the  Act  in  failing  to  designate 
critical  habitat  concurrently  with  listing 
the  owl.  The  Court  ordered  the  Service 
to  propose  a  rule  on  critical  habitat  and 
to  publish  a  final  rule  at  the  earliest 
possible  time  permitted  under  the 
appropriate  regulations. 

The  Service  published  a  proposed  rule 
to  designate  critical  habitat  for  the 
northern  spotted  owl  on  May  6, 1991  (56 
FR  20816).  The  May  6  proposal 
announced  the  Service's  intention  to 
publish  a  revised  critical  habitat 
proposal  in  early  August  1991,  to  allow 
for  the  fullest  possible  consideration  of 
public  comment  on  the  economic  and 
other  relevant  impacts  of  a  designation 
and  the  subsequent  completion  of  the 
Service's  economic  analysis.  This  new 
proposal  supersedes  all  aspects  of  the 
May  6  proposal. 

Public  comments  on  this  revised 
proposed  rule  will  be  accepted  for  60 
days  from  the  date  of  publication  in  the 
Federal  Register  (see  "DATES").  The 
Service  intends  to  publish  a  final  critical 
habitat  rule  within  60  days  after  close  of 
the  pubUc  conunent  period. 

Ecological  Considerations 

The  northern  spotted  owl  is  one  of 
three  subspecies  of  spotted  owls 


recognized  by  the  American 
Ornithologist's  Union.  For  a  complete 
discussion  of  the  ecology  and  life  history 
of  this  subspecies,  see  the  Interagency 
Scientific  Conunittee's  A  Conservation 
Strategy  for  the  Northern  Spotted  Owl 
(Thomas  et  al  1990),  the  Service's  three 
status  reviews  (USDI 1987, 1989, 1990], 
and  the  June  26, 1990,  final  rule  listing 
the  northern  spotted  owl  as  a  threatened 
species  (55  FR  26114).  These  documents 
incorporate  the  majority  of  current 
biological  information  on  the  subspecies 
used  to  develop  this  proposed  critical 
habitat  rule.  Additionally,  the  Service 
reviewed  biological  data  from  owl 
studies  made  available  since  the 
summer  of  1990.  These  new  references 
are  included  in  the  Service's 
administrative  record.  New  data  are 
incorporated  and  cited  where  relevant. 
None  of  the  new  biological  data 
substantially  contradicted  previous 
studies  on  the  ecology  of  the  subspecies 
summarized  in  the  above  documents. 

The  northern  spotted  owl  is  known 
from  most  of  the  major  types  of 
coniferous  forests  in  the  Northwest.  The 
range  of  the  northern  spotted  owl  is 
from  southwestern  British  Columbia, 
through  western  Washington,  western 
Oregon,  and  northern  California  south  to 
San  Francisco  Bay  where  forested 
habitat  still  exists,  The  ranges  of  the 
northern  and  California  spotted  owls 
adjoin  in  the  Pit  River  area  of  Shasta 
County,  California. 

The  range  of  the  northern  spotted  owl 
encompasses  five  major  physiographic 
provinces  that  depict  local  climatic  and 
geological  conditions  (Franklin  and 
Dymess  1988).  These  conditions  are 
responsible  for  the  development  of  the 
respective  vegetative  landscapes  within 
each  province.  Reference  to  these 
provinces  provides  an  artificial  method 
of  subdividing  owl  populations.  From 
north  to  south,  the  provinces  include  the 
Washington  Cascades,  Olympic 
Peninsula,  Oregon  Coast  Ranges, 
Oregon  Cascades,  and  Klamath 
Mountains.  Thomas  et  al.  (1990)  divided 
the  owl's  range  into  10  separate  areas  to 
reflect  differences  in  spotted  owl 
numbers,  distribution,  habitat  use 
patterns,  and  habitat  conditions.  The  10 
provincial  subdivisions  described  by 
Thomas  et  al.  (1990)  include  the 
Washington  Cascades  East  and  West, 
Olympic  Peninsula,  Southwestern 
Washington,  Oregon  Coast  Ranges, 
Oregon  Cascades  East  and  West, 
Klamath  Mountains,  California 
Cascades/Modoc,  and  the  Northern 
California  Coast  Range. 

Populations  are  not  evenly  distributed 
throughout  the  owl's  range  due  to 
variation  in  habitat  conditions  resulting 


from  human-induced  distiu-bances,  often 
exacerbated  by  landownership  patterns, 
and  to  a  lesser  extent  natural 
disturbances.  The  greatest  numbers  of 
spotted  owls  are  found  in  the  west- 
central  Cascade  region  of  Oregon  (based 
on  information  obtained  during  section  7 
consultation  with  the  Forest  Service  and 
the  Bureau  of  Land  Management 
(Bureau),  and  information  viewed  during 
the  congressional  mapping  effort  in  June 
1991)  and  the  Coast  Range  of 
northwestern  California  (G.  Gould,  1991 
California  Department  of  Fish  and 
Game,  biologist,  pers.  comm.);  the 
majority  of  owls  are  found  on  Forest 
Service  lands.  The  owl  is  uncommon  in 
certain  areas,  e.g.,  in  southwestern 
Washington  and  northwestern  Oregon; 
thus,  its  distribution  is  now  somewhat 
discontinuous  over  its  range. 

Northern  spotted  owls  have  been 
observed  over  a  wide  range  of 
elevations,  but  avoid  high  elevation, 
subalpine  forests.  The  range  of  elevation 
in  which  spotted  owls  occur  extends 
from  70  feet  (21  meters)  above  sea  level 
in  the  Olympic  Peninsula  of  Washington 
to  over  6,000  feet  (1800  meters)  above 
sea  level  in  California. 

Vegetative  composition  of  spotted  owl 
habitat  changes  from  north  to  south 
within  its  range.  The  spotted  owl 
inhabits  forests  dominated  by  Douglas- 
fir  [Pseudotsuga  menziesii]  and  western 
hemlock  [Tsuga  heterophylla)  in  coastal 
forests  of  Washington  and  Oregon.  At 
higher  elevations  on  the  west  slope  of 
the  Cascades  in  Washington  and 
Oregon,  stands  containing  Pacific  silver 
fir  [Abies  amabilis)  are  commonly  used 
by  owls.  Owls  use  mixed  conifer  stands 
that  may  include  Douglas-fir,  grand  fir 
[Abies  grandis),  and  ponderosa  pine 
[Pinus  ponderosa]  on  the  east  slope  of 
the  Cascades. 

In  southern  interior  Oregon,  habitat 
further  changes  to  a  drier  Douglas-fir/ 
mixed  conifer  composition  with  a 
corresponding  shift  in  the  predominant 
prey  base,  from  northern  flying  squirrels 
[Glauocomys  sabrinus]  to  woodrats 
[Neotoma  spp.).  Spotted  owls  most 
commonly  use  Douglas-fir,  mixed- 
conifer,  and  coastal  redwood  [Sequoia 
sempervirens)  forest  types  in  California, 
but  are  also  found  in  mixed  conifer- 
hardwood  habitat  types  and  in  stands 
dominated  by  ponderosa  pine  in  the 
eastern  portion  of  the  range  in 
California.  Habitat  for  the  northern 
spotted  owl  in  parts  of  southern  Oregon 
and  northern  California  is  not 
continuous,  but  occurs  naturally  in  a 
mosaic  pattern,  especially  in  the 
southern  interior  portions  of  the  bird's 
range.  This  type  of  pattern  also  occurs 
to  some  extent  at  lower  elevations  in  the 


eastern  Cascades  in  Oregon  and 
Washington. 

Forests  in  the  northwestern  United 
States  exhibit  natural  variation  in  terms 
of  species  composition,  stand  age. 
climatic  and  soil  conditions,  slope 
steepness  and  aspect,  and  other  factors. 
Forest  structure  varies  in  several 
measurable  ways:  Canopy  closure 
varies  from  closed  to  relatively  open,  as 
a  function  of  tree  size,  stocking  density, 
and  species  composition;  canopy 
layering  ranges  fi-om  multi-layered 
stands  composed  of  two  or  more  tree 
heights  to  single-layered  stands:  average 
tree  diameter  varies  with  tree  age, 
species,  and  soil  and  climatic 
conditions;  and  the  amount  of 
decadence  (deformed,  broken,  and 
rotting  trees,  standing  and  down  dead 
material,  etc.)  varies  with  factors  such 
as  stand  age,  fire,  wind,  and  forest  pest 
influence.  Factors  such  as  rainfall, 
elevation,  slope,  and  aspect  influence 
microclimatic  conditions. 

Although  spotted  owl  habitat  is 
variable  over  its  range,  some  general 
attributes  are  common  to  the 
subspecies'  life-history  requirements 
throughout  its  range.  Timber  stands 
supporting  successfully  reproducing 
pairs  of  northern  spotted  owls  typically 
featiu«  the  following  attributes:  A 
moderate  to  high  canopy  closure  (60  to 
80  percent):  a  multi-layered,  multi- 
species  canopy  with  large  >  30  inches 
diameter-at-breast-height  (dbh) 
overstory  trees;  a  high  incidence  of  large 
trees  with  various  deformities  (e.g..  large 
cavities,  broken  tops,  mistletoe 
infections,  and  other  evidence  of 
decadence):  large  snags:  large 
accumulations  of  fallen  trees  and  other 
woody  debris  on  the  ground;  and 
sufficient  open  space  below  the  canopy 
for  owls  to  fly.  "These  forest 
characteristics  usually  develop  with 
increasing  forest  age,  but  their 
occurrence  may  vary  by  location,  forest 
practices,  and  stand  type  and  condition. 

The  age  of  a  forest  is  not  as  important 
in  determining  habitat  suitability  for 
owls  as  are  vegetational  and  structural 
elements.  Northern  interior  forests 
typically  require  150  to  200  years  to 
attain  the  attributes  of  breeding  and 
roosting  habitat:  however, 
characteristics  of  breeding  and  roosting 
habitat  are  sometimes  found  in  younger 
forests,  usually  those  with  significant 
old-age  remnant  trees  from  earlier 
stands.  The  remanent  old  forest 
attributes  are  products  of  fire,  wind 
storms,  "sloppy"  logging  operations,  or 
highgrading  (removal  of  the  most 
economically  valuable  trees).  As  one 
moves  south  or  toward  the  coast  in  the 
species  range,  these  attributes  are 
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attained  at  younger  ages  due  to  more 
favorable  growing  conditions,  site 
productivity,  microclimate,  and  so  forth. 
The  components  of  breeding  habitat  are 
present  in  relatively  young  forests  (60  or 
more  years  of  age)  in  some  portions  of 
the  subspecies  range.  However,  nearly 
all  nest  and  roost  sites  are  located  in  the 
portions  of  these  stands  containing  the 
oldest  trees  (Thomas  et  aJ.  1990).  Owl 
survey  data  indicate  that  northern 
spotted  owls  are  disproportionately 
found  in  association  with  older  forests 
(Thomas  et  al.  1990,  USDI 1990). 

Spotted  owls  are  most  often 
associated  with  the  previously 
mentioned  habitat  characteristics  for 
breeding  and  roosting,  but  may  use  a 
wider  array  of  forest  types  for  foraging 
and  dispersal,  including  more  open  and 
fragmented  habitat.  In  forests  that  do 
not  provide  nesting  and  roosting 
attributes,  dispersal  habitat,  at  a 
minimum,  consists  of  forests  with 
adequate  tree  si2e  and  canopy  cover  to 
provide  at  least  minimal  foraging 
opportimities  and  protection  from  avian 
predators.  Such  areas  allow  juvenile  and 
adult  owls  to  move  successfully  within 
and  between  blocks  or  islands  of 
nesting  and  roosting  habitat.  Habitat 
sufHcient  to  permit  dispersal  is  essential 
to  connect  areas  of  habitat  that  support 
nesting,  roosting,  and  foraging.  Current 
definitions  of  suitable  spotted  owl 
habitat  do  not  contain  estimates  of  the 
amount  of  habitat  that  contributes  just 
the  dispersal  component. 

Owls  having  an  array  of  habitat  types 
within  their  home  ranges  select  for  older 
forest  >200  years),  use  mature  forest 
(100-200  years)  in  proportion  to  its 
availability,  and  tend  to  avoid  younger 
forest  ( <  100  years)  or  use  it  in  relation 
to  its  availability  (USDI  1989).  Different 
studies  over  the  owl's  range 
demonstrate  that  owls  select  older 
forests  for  foraging  (USDI  1990);  roost 
sites  are  also  strongly  associated  with 
older  forests. 

In  the  coastal  redwoods  of  California, 
spotted  owls  have  been  observed 
nesting  in  stands  that  had  acquired 
characteristics  associated  with  owl 
presence  in  as  little  as  40-60  years 
(Pious  1989).  Redwood-dominated 
forests  in  coastal  northern  California 
comprise  about  7  percent  of  the  owl's 
overall  range.  They  develop  these 
habitat  characteristics  in  a  shorter  time 
following  harvest  than  other  timber- 
types  because  of  imique  characteristics 
and  conditions,  such  as  fast-growth 
(redwoods  are  a  stump-sprouting 
species),  good  soil,  high  precipitation 
levels,  a  long  growing  season,  an 
understory  of  other  conifers  and 
hardwoods,  and  an  abundant  prey  base 


(Thomas  et  al.  1990).  Although  the 
forests  in  this  area  are  younger  in  age 
than  in  other  parts  of  the  owl's  range, 
structural  habitat  characteristics 
associated  with  owl  presence  are 
similar  to  those  observed  elsewhere. 

Northern  spotted  owls  have  large 
home  ranges  and  utilize  large  tracts  of 
land  containing  significant  acreage  of 
older  forest  to  meet  their  biological 
needs  (USDI  1990).  As  the  quality  and 
quantity  of  habitat  declines,  annual 
home  range  sizes  increase.  Thomas  et 
al.  (1990)  indicated  median  annual  pair 
home  range  sizes  varied  from  a  high  of 
9,930  acres  for  the  Olympic  Peninsula  to 
a  low  of  2,955  acres  for  the  Oregon 
Cascades.  Actual  annual  pair  home 
range  size  varied  from  1,035  acres  in  the 
Klamath  Province  to  30,961  acres  in  the 
Washington  Cascades  (USDI  1990). 

Forest  structure  also  differs 
signiflcantly  because  of  varied 
management  practices  within  the  range 
of  the  spotted  owl.  In  many  areas, 
management  practices  have  resulted  in 
fragmented  patches  of  older  forests, 
separated  by  large  patches  of  younger 
forests  that  have  yet  to  develop  habitat 
characteristics  used  by  owls.  'This 
condition  may  have  led  to  increased 
competition  with  barred  owls  and 
predation  by  great  homed  owls  and 
other  open-forest  predators.  Barred  owls 
have  greatly  expanded  their  range  in 
recent  years.  The  Service  knows  of  three 
instances  of  hybridization  between 
barred  and  spotted  owls;  the  first 
generation  is  fertile  (Meslow  pers. 
comm.  1991).  As  habitat  becomes  more 
fragmented,  the  direct  effects  of 
increased  predation  and  competition 
would  become  more  pronounced. 

Past  forest-management  practices  also 
have  resulted  in  a  forest  age  distribution 
unnaturally  skewed  toward  younger 
stands.  Often,  when  forests  are  clearcut. 
the  area  is  replanted  with  single  or  few 
species  of  the  same  age  for  maximal 
wood-fiber  production.  Site-preparation 
activities,  such  as  prescribed  burning, 
often  remove  the  standing  dead  or  down 
material.  As  timber  plantations  increase 
in  age,  timber  managers  may  control 
competing  vegetation,  such  as 
hardwoods,  through  the  use  of 
herbicides  or  mechanical  methods.  Such 
silvicultural  practices  result  in  timber 
stands  lacking  in  diversity  of  the 
attributes  discussed  above,  and 
therefore  lacking  in  diversity  of  the 
animal  species  supported. 

Historical  logging  practices  in  some 
areas,  such  as  the  mixed  conifer  zone  of 
southern  Oregon,  along  the  east  side  of 
the  Cascades  in  Oregon  and 
Washington,  and  in  parts  of  interior 
northern  California,  consisted  of  more 


selective  timber  harvesting  than  in  other 
areas,  leaving  remnant  patches  of 
stands  with  varying  ages  and  older 
forest  characteristics.  Such  uneven-age 
management  practices  usually  result  in 
more  ecologically  diverse  stands. 
Techniques  such  as  individual  tree 
selection,  retention  of  hardwoods,  and 
retention  and/or  creation  of  standing 
and  down  dead  material  seem  to 
replicate  more  natural  forest  conditions 
than  do  intensive  management  practices 
such  as  clearcutting.  In  managed  stands, 
spotted  owls  are  more  often  found  in 
these  types  of  areas  than  those  subject 
to  even-age  regeneration  following 
clearcutting.  More  data  are  needed  to 
ascertain  the  compatibility  between 
types  of  management  and  long-term 
spotted  owl  reproductive  success. 

As  a  result,  the  distribution  of  current 
owl  habitat  is  highly  variable.  Most 
remaining  large  tracts  of  suitable  habitat 
ar  found  on  Federal  lands  except  in  the 
redwood  zone  of  northern  California. 
Remaining  suitable  habitat  on  most 
private  lands  that  the  Service  is  aware 
of  tends  to  be  fairly  discontinuous  and 
unevenly  distributed:  most  is  associated 
with  small  clumps  not  previously 
harvested. 

Opportunities  exist  for  forest 
management  that  is  compatible  with 
maintenance  of  owl  habitat  and  owl 
populations.  For  example,  forest 
management  practices  could  provide 
forest  stands  of  different  ages  that 
exhibit  appropriate  habitat 
characteristics  for  the  owl  to  ensure  that 
sufficient  younger-aged  stands  mature  at 
an  adequate  rate  to  provide  replacement 
habitat  for  older  stands  lost  due  to 
logging  or  natural  causes  and  should 
provide  an  adequate  quantity  and 
distribution  large  contiguous  blocks  of 
older  forest  needed  for  spotted  owls. 

Management  Considerations 

Current  and  historic  spotted  owl 
habitat  loss  is  largely  attributable  to 
timber  harvesting  and  land  conversion 
practices,  although  natural  disturbances 
such  as  forest  fires  have  caused  losses 
as  well.  Habitat  for  northern  spotted 
owls  has  been  declining  since  the  arrival 
of  European  settlers.  Although  the 
extent  of  suitable  habitat  before  the 
1800s  is  difficult  to  quantify,  estimates 
of  17.5  million  acres  in  1800  and  7.5 
million  acres  currendy  (Thomas  et  al. 
1990)  suggest  a  reduction  of  about  60 
percent  in  the  past  190  years.  Other 
estimates  suggest  that  the  reported 
decline  in  historical  habitat  may  have 
been  as  high  as  83  to  88  percent  (USDI 
1990).  Historically,  habitat  reduction  has 
not  been  uniform  throughout  the  owl's 
range,  but  has  been  concentrated  at 
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lower  elevations,  particularly  in 
Coast  Ranges.  Past  logging  pract 
have  had  the  greatest  impact  on 
status  of  the  owl  in  northwesten 
Oregon  and  southwestern  Wash 

Although  timber  harvest  in  th< 
Northwest  has  a  long  history,  sp 
owl  habitat  over  its  range  has  di 
most  rapidly  since  the  19608.  Bai 
information  from  the  Forest  Sen 
stated  in  USDI  1990).  the  amoun 
suitable  spotted  owl  habitat  (i.e. 
nesting,  roosting,  and  foraging)  ( 
unprotected  Forest  Service  land 
Washington  and  Oregon  has  dei 
approximately  3.4  million  acres 
percent)  over  the  last  30  years;  t 
no  estimates  on  the  decline  of  oi 
dispersal  habitat.  While  future  e 
are  difficult  to  predict,  past  tren 
strongly  suggest  that  much  of  th 
remaining  unprotected  spotted  c 
habitat  could  disappear  within  t 
years,  and  on  some  forests,  the 
unprotected  habitat  could  disap 
within  10  years  (USDI  1990).  Ad 
information  can  be  found  in  the 
Service's  assessment  of  spotted 
habitat  (USFWS  1991a). 

Prior  to  listing  the  spotted  ow 
threatened  species,  many  diffen 
approaches  to  spotted  owl  mam 
and  research  were  being  implen 
by  various  Federal  and  State  rei 
agencies.  Attempts  began  in  the 
1970s,  often  in  an  uncoordinatec 
inconsistent  fashion,  to  focus  oi 
managing  the  owl  and  avoiding 
with  harvest  but  were  unsucces 
(Thomas  et  al.  1990).  In  light  of  ] 
uncertainty  surrounding  the  sta 
spotted  owl,  an  Interagency  Agi 
was  signed  by  the  Bureau,  the  S 
the  Forest  Service,  and  the  Nati 
Park  Service  establishing  a  com 
scientists  to  re-evaluate  the  cur 
management  status  of  the  subs] 
(Thomas  et  al.  1990).  The  chartt 
commissioning  this  Interagency 
Scientific  Committee  (ISC),  mai 
section  318  of  Public  Law  101-1 
October  of  1989.  specifically  dii 
group  to  develop  a  scientifically 
conservation  strategy  for  the  nc 
spotted  owl. 

On  April  4. 1990.  the  ISC  rele 
Conservation  Strategy  for  the  t^ 
Spotted  Owl  (hereafter  referred 
ISC  Plan)  (Thomas  et  al.  1990). 
plan,  which  focused  primarily  c 
Federal  lands,  used  the  best  av 
biological  information  on  the  si 
and  outlined  a  strategy  to  ensui 
term  viability  for  the  owl  in  we 
distributed  numbers  throughout 
range.  The  ISC  developed  a 
scientifically  credible  conserva 
strategy,  applying  the  principle 
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selective  timber  harvesting  than  in  other 
areas,  leaving  remnant  patches  of 
stands  with  varying  ages  and  older 
forest  characteristics.  Such  uneven-age 
management  practices  usually  result  in 
more  ecologically  diverse  stands. 
Techniques  such  as  individual  tree 
selection,  retention  of  hardwoods,  and 
retention  and/or  creation  of  standing 
and  down  dead  material  seem  to 
rephcate  more  natural  forest  conditions 
than  do  intensive  management  practices 
such  as  clearcutting.  In  managed  stands, 
spotted  owls  are  more  often  found  in 
these  types  of  areas  than  those  subject 
to  even-age  regeneration  following 
clearcutting.  More  data  are  needed  to 
ascertain  the  compatibility  between 
types  of  management  and  long-term 
spotted  owl  reproductive  success. 

As  a  result,  the  distribution  of  current 
owl  habitat  is  highly  variable.  Most 
remaining  large  tracts  of  suitable  habitat 
ar  found  on  Federal  lands  except  in  the 
redwood  zone  of  northern  California. 
Remaining  suitable  habitat  on  most 
private  lands  that  the  Service  is  aware 
of  tends  to  be  fairly  discontinuous  and 
unevenly  distributed:  most  is  associated 
with  small  clumps  not  previously 
harvested. 

Opportunities  exist  for  forest 
management  that  is  compatible  with 
maintenance  of  owl  habitat  and  owl 
populations.  For  example,  forest 
management  practices  could  provide 
forest  stands  of  different  ages  that 
exhibit  appropriate  habitat 
characteristics  for  the  owl  to  ensure  that 
sufficient  younger-aged  stands  mature  at 
an  adequate  rate  to  provide  replacement 
habitat  for  older  stands  lost  due  to 
logging  or  natural  causes  and  should 
provide  an  adequate  quantity  and 
distribution  large  contiguous  blocks  of 
older  forest  needed  for  spotted  owls. 

Management  Considerations 

Current  and  historic  spotted  owl 
habitat  loss  is  largely  attributable  to 
timber  harvesting  and  land  conversion 
practices,  although  natural  disturbances 
such  as  forest  fires  have  caused  losses 
as  well.  Habitat  for  northern  spotted 
owls  has  been  declining  since  the  arrival 
of  European  settlers.  Although  the 
extent  of  suitable  habitat  before  the 
18008  is  difficult  to  quantify,  estimates 
of  17.5  milhon  acres  in  1800  and  7.5 
miUion  acres  currently  (Thomas  et  al. 
1990)  suggest  a  reduction  of  about  60 
percent  in  the  past  190  years.  Other 
estimates  suggest  that  (he  reported 
decline  in  historical  habitat  may  have 
been  as  high  as  83  to  88  percent  (USDI 
1990).  Historically,  habitat  reduction  has 
not  been  uniform  throughout  the  owl's 
range,  but  has  been  concentrated  at 


lower  elevations,  particularly  in  the 
Coast  Ranges.  Past  logging  practices 
have  had  the  greatest  impact  on  the 
status  of  the  owl  in  northwestern 
Oregon  and  southwestern  Washington. 

Although  timber  harvest  in  the 
Northwest  has  a  long  history,  spotted 
owl  habitat  over  its  range  has  decreased 
most  rapidly  since  the  19608.  Based  on 
information  from  the  Forest  Service  (as 
stated  in  USDI  1990],  the  amount  of 
suitable  spotted  owl  habitat  (i.e.,  for 
nesting,  roosting,  and  foraging]  on 
unprotected  Forest  Service  lands  in 
Washington  and  Oregon  has  declined  by 
approximately  3.4  million  acres  (60 
percent]  over  the  last  30  years;  there  are 
no  estimates  on  the  decline  of  other 
dispersal  habitat.  While  future  events 
are  difficult  to  predict,  past  trends 
strongly  suggest  that  much  of  the 
remaining  unprotected  spotted  owl 
habitat  could  disappear  within  20  to  30 
years,  and  on  some  forests,  the 
unprotected  habitat  could  disappear 
within  10  years  (USDI  1990).  Additional 
information  can  be  found  in  the 
Service's  assessment  of  spotted  owl 
habitat  (USFWS  1991a). 

Prior  to  listing  the  spotted  owl  as  a 
threatened  species,  many  different 
approaches  to  spotted  owl  management 
and  research  were  being  implemented 
by  various  Federal  and  State  resource 
agencies.  Attempts  began  in  the  mid 
1970s,  often  in  an  uncoordinated  and 
inconsistent  fashion,  to  focus  on 
managing  the  owl  and  avoiding  conflicts 
with  harvest  but  were  unsuccessful 
(Thomas  et  al.  1990).  In  light  of  growing 
uncertainty  surrounding  the  status  of  the 
spotted  owl,  an  Interagency  Agreement 
was  signed  by  the  Bureau,  the  Service, 
the  Forest  Service,  and  the  National 
Park  Service  establishing  a  committee  of 
scientists  to  re-evaluate  the  current 
management  status  of  the  subspecies 
(Thomas  et  al.  1990).  The  charter 
commissioning  this  Interagency 
Scientific  Committee  (ISC),  mandated  in 
section  318  of  Public  Law  101-121  in 
October  of  1989,  specifically  directed  the 
group  to  develop  a  scientifically  credible 
conservation  strategy  for  the  northern 
spotted  owl. 

On  April  4, 1990,  the  ISC  released  A 
Conservation  Strategy  for  the  Northern 
Spotted  Owl  (hereafter  referred  to  as  the 
ISC  Plan]  (Thomas  et  al.  1990).  This 
plan,  which  focused  primarily  on 
Federal  lands,  used  the  best  available 
biological  information  on  the  subspecies 
and  outlined  a  strategy  to  ensure  long- 
term  viability  for  the  owl  in  well- 
distributed  numbers  throughout  its 
range.  The  ISC  developed  a 
scientifically  credible  conservation 
strategy,  applying  the  principles  of 


conservation  biology  and  population 
modeling,  and  utilizing  current  spotted 
owl  research  data.  The  ISC 
recommended  implementing  a  system  of 
Habitat  Conservation  Areas  (HCAs) 
capable  of  supporting  multiple  pairs  of 
spotted  owls  and  a  standard  for  the 
remaining  forest  matrix  to  provide 
dispersal  between  the  HCAs  (50-11-40 
rule).  The  50-11-40  rule  was  developed 
to  provide  dispersal  by  requiring  that  50 
percent  of  the  forest  matrix  outside  of 
the  large  reserve  areas  (i.e.,  HCAs)  be 
maintained  in  stands  with  trees 
averaging  11  inches  or  more  in  dbh  and 
with  at  least  40  percent  canopy  closure. 
In  addition,  the  ISC  recommended  an 
adaptive  management  strategy  and 
further  research  on  the  owl's  biology 
and  management.  No  individual  part  of 
this  management  plan  was  designed  to 
stand  alone. 

The  ISC's  analysis  and  conclusion 
assumed  that,  if  fully  implemented  by 
the  Forest  Service  and  the  Bureau 
beginning  in  Fiscal  Year  1991  and  with 
continuing  adaptive  management,  the 
plan  should  provide  for  the  owl's 
survival  for  a  100-year  period. 
Recommendations  were  also  made  for 
owl  habitat  management  on  State, 
private,  and  tribal  lands.  The  ISC 
acknowledged  a  number  of  population 
and  habitat  risk  factors  associated  with 
the  long-term  nature  of  the  strategy  that 
may  compound  over  time.  Full 
implementation  of  the  ISC  Plan  provides 
protection  for  a  population  that  is 
smaller  than  ciurently  known  to  inhabit 
Northwest  forests,  and,  in  fact,  will 
probably  result  in  a  near-term  loss  of  a 
"significant  portion"  of  the  existing 
spotted  owl  population  (Thomas  et  al. 
1990).  The  ISC  Plan,  under  a  worst-case 
scenario,  may  result  in  a  protected 
population  that  would  be  about  50 
percent  of  the  currently  known  number 
of  spotted  owl  pairs.  "The  projected 
number  was  based  on  the  loss  of  all  owl 
pairs  outside  of  HCAs,  although  it  is 
expected  that  some  unknown  number  of 
pairs  would  occur  in  other  reserved 
areas,  in  forested  areas  unsuitable  for 
timber  harvest,  and  in  older  managed 
forest  stands.  The  surrounding  forest 
matrix  would  offer  marginal  foraging 
and  some  roosting  and  nesting 
opportunities  for  dispersing  owls,  but 
would  most  importantly  promote  genetic 
and  demographic  exchange  among  the 
HCAs  and  physiographic  provinces.  The 
risk  associated  with  the  long-term 
success  of  this  plan  on  overall  owl 
numbers  is  based  on  the  expectation 
that  the  HCAs  would  recover 
sufficiently  to  support  a  stable 
population  of  owls. 


The  Forest  Service  issued  a  notice  on 
October  3, 1990,  (55  FR  4112]  which 
vacated  their  previous  spotted  owl 
management  guidelines  and  established 
the  agency's  intent  to  conduct  future 
timber  operations  "*  *  *  in  a  maimer 

not  inconsistent  with the  ISC 

Plan.  On  August  6. 1990,  the  Bureau 
released  its  management  guidelines  for 
the  northern  spotted  owl  which 
incorporated  parts  of  the  ISC  Plan  (i.e., 
HCAs,  the  50-11-40  rule  only  where 
possible],  while  emphasizing  the 
Bureau's  requirements  under  the  Federal 
Land  Pohcy  and  Management  Act 
(FLPMA)  and  the  National 
Envirorunental  Policy  Act  (NKPA)  to 
analyze  other  alternatives  during 
preparation  of  new  resource 
management  plans.  The  Bureau's 
guidelines  established  interim  guidance 
until  Fiscal  Year  1993  when  resource 
management  plans  are  to  be  completed. 

The  ISC  Plan  was  prepared  before  the 
owl  was  listed  as  threatened  and  did  not 
explicitly  address  recovery,  critical 
habitat,  or  any  other  aspect  of  the 
Endangered  Species  Act.  The  Service 
recognizes  the  importance  of  the  ISC 
Plan  and  acknowledges  that  it  plays  an 
integral  role  in  the  owls'  conservation; 
the  ISC  Plan  complements  this  revised 
critical  habitat  proposal  by  offering 
protection  for  all  facets  of  the  owls'  life 
history,  especially  for  dispersal  outside 
of  critical  habitat  units.  The  ISC  concept 
emphasizes  the  importance  of  managing 
large  and  well-distributed  blocks  of 
suitable  habitat  for  owls  that  are 
sufficienUy  connected  to  maintain  a 
stable  population  throughout  the  owls' , 
range. 

Relationship  to  Recovery 

Section  2(c)(1)  of  the  Act  declares  that 

all  Federal  departments  and  agenciei  shall 
seek  to  conserve  endangered  and  threatened 
species  and  shall  utilize  their  authorities  in 
furtherance  of  the  purposes  of  this  Act 
Section  3(3]  of  the  Act  defines 
conservation  to  include  all  measures 
needed  to  recover  the  species  and 
justify  its  removal  from  the  Ust  of 
endangered  and  threatened  wildlife  and 
plants.  The  Act  mandates  the 
conservation  of  listed  species  through 
different  mechanisms,  such  as;  Section  7 
(requiring  Federal  agencies  to  further  the 
purposes  of  the  Act  by  carrying  out 
conservation  programs  and  insuring  that 
Federal  actions  will  not  likely 
jeopardize  the  continued  existence  of 
the  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat);  section  9 
(prohibition  of  taking  of  listed  species); 
section  10  (wildlife  research  permits  and 
conservation  planning  on  State  and 
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private  lands):  section  6  (cooperative 
State  and  Federal  grants];  land 
acquisition;  and  research.  Other  Federal 
laws  also  require  conservation  of 
threatened  and  endangered  species:  The 
National  Forest  Management  Act,  the 
Federal  Land  Policy  Management  Act, 
and  various  other  State  and  Federal 
laws  and  regulations. 

Recovery  planning  under  section  4(f) 
of  the  Act  is  the  "umbrella"  that 
eventually  guides  all  of  these  activities 
and  promotes  a  species'  conservation 
and  eventual  delisting.  Recovery  plans 
provide  guidance,  which  may  include 
population  goals  and  identification  of 
areas  in  need  of  protection  or  special 
management,  so  that  a  species  can  be 
removed  from  the  list  of  endangered  and 
threatened  wildlife  and  plants.  Recovery 
plans  usually  include  management 
recommendations  for  areas  proposed  or 
designated  as  critical  habitat. 

The  Service  considers  the 
conservation  of  a  species  in  its 
designation  of  critical  habitat.  The 
designation  of  critical  habitat  will  not,  in 
itself,  lead  to  the  recovery  of  the  species, 
but  is  one  of  several  measures  available 
to  contribute  in  the  conservation  of  a 
species.  Critical  habitat  helps  focus 
conservation  activities  by  identifying 
areas  that  contain  essential  habitat 
features  (primary  constituent  elements) 
that  require  special  management.  The 
protection  given  critical  habitat  under 
section  7  also  immediately  increases  the 
protection  given  to  these  primary 
constituent  elements  and  essential  areas 
and  preserves  options  for  the  long-term 
conservation  of  the  species.  The 
protection  of  these  areas  may  also 
shorten  the  time  needed  to  achieve 
recovery. 

Designating  critical  habitat  does  not 
create  a  management  plan:  it  does  not 
establish  numerical  population  goals,  it 
does  not  proscribe  specific  management 
actions  (inside  or  outside  of  critical 
habitat),  and  it  has  no  direct  effect  on 
areas  not  designated.  Specific 
management  recommendations  for 
critical  habitat  are  more  appropriately 
addressed  in  recovery  plans, 
management  plans,  and  in  section  7 
consultation.  Areas  outside  of  critical 
habitat  also  have  an  important  role  in 
the  conservation  of  a  listed  species  that 
is  not  addressed  through  designation  of 
critical  habitat. 

The  designation  of  critical  habitat 
may  be  reevaluated  and  revised  at  any 
time  that  new  information  indicates  that 
changes  are  warranted.  The  Service  will 
reassess  proposals  for  designation  of 
critical  habitat  if  land  management 
plans,  recovery  plans,  or  other 
conservation  strategies  are  developed 
and  fully  implemented  that  may  reduce 


the  need  for  the  additional  protection 
provided  by  any  critical  habitat 
designation. 

Critical  Habitat 

Definition 

In  proposing  to  designate  critical 
habitat  for  the  northern  spotted  owl,  the 
Service  has  reviewed  its  overall 
approach  to  the  conservation  of  the 
spotted  owl  undertaken  since  the 
proposed  listing  of  the  owl  in  1989.  In 
addition,  the  Service  has  reviewed  all 
available  information  that  pertains  to 
the  habitat  requirements  of  this 
subspecies.  The  inherent  difficulties  in 
designating  critical  habitat  for  wide- 
ranging  species,  such  as  the  owl,  dictate 
that  not  all  habitat  within  the  range  of 
the  species  be  included  in  the  proposed 
designation.  Based  upon  the  parameters 
discussed  below,  the  Service  made 
judgments  about  the  appropriateness  of 
including  specific  areas.  The  following 
explanation  describes  the  Service's 
approach  in  developing  this  proposal. 

Critical  habitat  is  denned  in  section 
3(5)(A)  of  the  Act  as: 

(1)  the  specific  areas  within  the  geographic 
area  occupied  by  a  species  *  *  *  on  which 
are  found  those  physical  and  biological 
features  (I)  essential  to  the  conservation  of 
the  species,  and  (II)  that  may  require  special 
management  considerations  or  protection; 
and  (ii)  specific  areas  outside  the 
geographical  area  occupied  by  a  species  at 
the  time  it  is  listed,  upon  determination  that 
such  areas  are  essential  for  the  conservation 
of  the  species. 

The  term  "conservation,"  as  detined  in 
section  3(3)  of  the  Act,  means 

'  *  *to  use  and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring  an 
endangered  species  or  threatened  species  to 
the  point  at  which  the  measures  provided 
pursuant  to  this  Act  are  no  longer  necessary. 

The  Service  believes  that  the 
definition  of  critical  habitat,  while 
explicitly  mentioning  the  features 
essential  to  conservation  of  a  species, 
implicitly  requires  that  the  areas 
themselves  be  essential  to  the  species' 
survival  and  recovery.  Not  all  areas 
containing  those  features  of  a  listed 
species'  habitat  are  necessarily  essential 
to  species'  conservation.  Conversely, 
areas  not  currently  containing  all  of  the 
essential  features,  but  with  the 
capability  to  do  so  in  the  future,  may 
still  be  needed  for  the  long-term 
recovery  of  the  species,  particularly  in 
certain  portions  of  the  range,  and  may 
be  proposed  as  critical  habitat. 
However,  areas  not  included  in  critical 
habitat  that  contain  one  or  more  of  the 
essential  features  are  also  important  to 
the  species'  conservation  and  would  be 
addressed  under  other  facets  of  the  Act 
and  other  conservation  laws  and 


regulations  (e.g.,  National  Forest 
Management  Act  (NFMA)). 

For  the  spotted  owl  loss  of  an  entire 
critical  habitat  unit  could,  in  some 
cases,  preclude  recovery  or  reduce  the 
likelihood  of  survival  of  the  species. 
Further,  gradual  degradation  of  a  critical 
habitat  unit  to  the  point  where  it  no 
longer  fulfills  the  overall  function  for 
which  it  was  proposed  (e.g.,  nesting, 
foraging,  roosting,  or  dispersal)  could 
preclude  the  survival  and  recovery  of 
the  species.  The  level  of  disturbance  a 
critical  habitat  unit  can  withstand  and 
still  fulfill  its  intended  purpose  is 
variable  throughout  the  owls'  range  and 
will  need  to  be  reviewed  in  the  context 
of  its  current  status,  condition,  and 
location:  critical  habitat  units  in  some 
areas  may  not  be  in  as  desirable  a 
condition  to  support  healthy  local 
populations  of  owls  as  units  in  other 
areas. 

Primary  Constituent  Elements 

The  Service  is  required  to  base  critical 
habitat  proposals  upon  the  best 
scientific  data  available  (50  CFR  424.12). 
In  determining  what  areas  are  to  be 
proposed  as  critical  habitat,  the  Service 
considers  those  physical  and  biological 
attributes  that  are  essential  to  the 
conservation  of  the  species  and  that 
may  require  special  management 
considerations  or  protection.  Such 
requirements,  as  stated  in  50  CFR  424.12, 
include,  but  are  not  limited  to,  the 
following: 

•  Space  for  individual  and  population 
growth,  and  for  normal  behavior: 

•  Food,  water,  or  other  nutritional  or 
physiological  requirements; 

•  Cover  or  shelter, 

•  Sites  for  breeding,  reproduction, 
rearing  of  offspring;  and  generally; 

•  Habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

The  Service  has  determined  that  the 
physical  and  biological  habitat  features 
(referred  to  as  the  primary  constituent 
elements)  that  support  nesting,  foraging, 
roosting,  and  dispersal  are  essential  to 
the  conservation  of  the  northern  spotted 
owl.  These  elements  were  determined 
from  studies  on  owl  habitat  preferences, 
including  habitat  structure  and  use,  prey 
preferences,  etc.,  throughout  the  range  of 
the  species  (see  Thomas  et  al.  1990  and 
USDI 1990  for  a  list  of  references).  These 
attributes  include  a  moderate  to  high 
canopy  closure  (60  to  80  percent);  a 
multi-layered,  multi-species  canopy  with 
large  >  30  inches  dbh)  overstory  trees;  a 
high  incidence  of  large  trees  with 
various  deformities  (e.g.,  large  cavities, 
broken  tops,  mistletoe  infections,  and 


other  evidence  of  decadence);  li 
snags;  large  accumulations  of  fe 
trees  and  other  woody  debris  oi 
ground;  and  sufficient  open  spa 
the  canopy  for  owls  to  fly.  The  i 
and  quantity  of  these  character 
may  vary  by  location,  stand  typ 
condition.  Dispersal  habitat  is  r 
variable  (see  later  discussion  u) 
Connectivity  subheading  of  this 
The  proposal  focuses  on  area 
coniferous  and  mixed  coniferou 
hardwood  forests  that  contain  t 
elements  and  conforms  with  ac 
principles  of  conservation  biolc 
These  areas  contain  both  "suite 
"unsuitable"  habitat.  Many  def 
of  "suitable"  spotted  owl  habiti 
currently  used  throughout  the  s 
range;  however,  the  term  "suite 
generally  refers  to  habitat  whic 
provides  the  constituent  elemei 
nesting,  roosting,  and  foraging, 
estimates  of  suitable  habitat  (i.i 
nesting,  roosting,  and  foraging) 
contain  estimates  of  the  additic 
amount  of  forested  acres  that  n 
only  the  dispersal  needs  of  the 
critical  habitat  proposal  for  the 
owl  is  not  limited  to  habitat  the 
previous  definitions  of  "suitabl 
includes  habitat  with  any  of  th( 
constituent  elements  (i.e.,  nesti: 
roosting,  foraging,  or  dispersal) 

Relationship  to  ISC  Plan  HCAs 

The  ISC  used  principles  of 
conservation  biology  and  atten 
guidelines  to  identify  a  networl 
HCAs  throughout  the  range  of  I 
The  HCAs  were  selected  as  the 
point  for  proposing  critical  hab 
the  following  reasons:  The  ISC 
conservation  strategy  is  based 
best  available  information  on  s 
owls  gathered  and  analyzed  ov 
past  20  years:  the  ISC  Plan  repi 
the  best  science  on  the  conserv 
the  northern  spotted  owl  and  h 
thoroughly  peer-reviewed;  the  i 
selected  as  HCAs  were  identifi 
experts  familiar  with  the  specie 
habitat,  based  on  the  principlei 
conservation  biology;  and  use  ( 
HCAs  is  consistent  with  the  Se 
other  conservation  efforts  (e.g., 
been  the  focus  in  section  7  con 
Some  HCAs  were  not  included 
proposal  because  they  were  all 
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additional  protection 
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regulations  (e.g.,  National  Forest 
Management  Act  (NFMA)). 

For  the  spotted  owl  loss  of  an  entire 
critical  habitat  unit  could,  in  some 
cases,  preclude  recovery  or  reduce  the 
likelihood  of  survival  of  the  species. 
Further,  gradual  degradation  of  a  critical 
habitat  unit  to  the  point  where  it  no 
longer  fulfills  the  overall  function  for 
which  it  was  proposed  (e.g.,  nesting, 
foraging,  roosting,  or  dispersal]  could 
preclude  the  survival  and  recovery  of 
the  species.  The  level  of  disturbance  a 
critical  habitat  unit  can  withstand  and 
still  fulfill  its  intended  purpose  is 
variable  throughout  the  owls'  range  and 
will  need  to  be  reviewed  in  the  context 
of  its  current  status,  condition,  and 
location;  critical  habitat  units  in  some 
areas  may  not  be  in  as  desirable  a 
condition  to  support  healthy  local 
populations  of  owls  as  units  in  other 
areas. 

Primary  Constituent  Elements 

The  Service  is  required  to  base  critical 
habitat  proposals  upon  the  best 
scientific  data  available  (50  CFR  424.12). 
In  determining  what  areas  are  to  be 
proposed  as  critical  habitat,  the  Service 
considers  those  physical  and  biological 
attributes  that  are  essential  to  the 
conservation  of  the  species  and  that 
may  require  special  management 
considerations  or  protection.  Such 
requirements,  as  stated  in  50  CFR  424.12, 
include,  but  are  not  limited  to,  the 
following: 

•  Space  for  individual  and  population 
growth,  and  for  normal  behavior; 

•  Food,  water,  or  other  nutritional  or 
physiological  requirements; 

•  Cover  or  shelter, 

•  Sites  for  breeding,  reproduction, 
rearing  of  offspring;  and  generally; 

•  Habitats  that  are  protected  from 
distiirbance  or  are  representative  of  the 
historic  geographical  and  ecological 
distributions  of  a  species. 

The  Service  has  determined  that  the 
physical  and  biological  habitat  features 
(referred  to  as  the  primary  constituent 
elements)  that  support  nesting,  foraging, 
roosting,  and  dispersal  are  essential  to 
the  conservation  of  the  northern  spotted 
owl.  These  elements  were  determined 
from  studies  on  owl  habitat  preferences, 
including  habitat  structure  and  use,  prey 
preferences,  etc.,  throughout  the  range  of 
the  species  (see  Thomas  et  al.  1990  and 
USDI 1990  for  a  list  of  references).  These 
attributes  include  a  moderate  to  high 
canopy  closure  (60  to  80  percent);  a 
multi-layered,  multi-species  canopy  with 
large  >  30  inches  dbh)  overstory  trees;  a 
high  incidence  of  large  trees  with 
various  deformities  (e.g..  large  cavities, 
broken  tops,  mistletoe  infections,  and 


other  evidence  of  decadence);  large 
snags;  large  accumulations  of  fallen 
trees  and  other  woody  debris  on  the 
ground;  and  sufficient  open  space  below 
the  canopy  for  owls  to  fly.  The  types 
and  quantity  of  these  characteristics 
may  vary  by  location,  stand  type,  and 
condition.  Dispersal  habitat  is  more 
variable  (see  later  discussion  imder  the 
Connectivity  subheading  of  this  section). 

The  proposal  focuses  on  areas  of 
coniferous  and  mixed  coniferous- 
hardwood  forests  that  contain  these 
elements  and  conforms  with  accepted 
principles  of  conservation  biology. 
These  areas  contain  both  "suitable"  and 
"unsuitable"  habitat.  Many  definitions 
of  "suitable"  spotted  owl  habitat  are 
currently  used  throughout  the  species' 
range;  however,  the  term  "suitable" 
generally  refers  to  habitat  which 
provides  the  constituent  elements  of 
nesting,  roosting,  and  foraging.  Current 
estimates  of  suitable  habitat  (i.e.,  for 
nesting,  roosting,  and  foraging)  do  not 
contain  estimates  of  the  additional 
amount  of  forested  acres  that  may  meet 
only  the  dispersal  needs  of  the  owl.  This 
critical  habitat  proposal  for  the  spotted 
owl  is  not  limited  to  habitat  that  meets 
previous  definitions  of  "suitable,"  but 
includes  habitat  with  any  of  the  primary 
constituent  elements  (i.e.,  nesting, 
roosting,  foraging,  or  dispersal). 

Relationship  to  ISC  Plan  HCAs 

The  ISC  used  principles  of 
conservation  biology  and  attendant 
guidelines  to  identify  a  network  of 
HCAs  throughout  the  range  of  the  owl. 
The  HCAs  were  selected  as  the  starting 
point  for  proposing  critical  habitat  for 
the  following  reasons:  The  ISC 
conservation  strategy  is  based  upon  the 
best  available  information  on  spotted 
owls  gathered  and  analyzed  over  the 
past  20  years;  the  ISC  Plan  represents 
the  best  science  on  the  conservation  of 
the  northern  spotted  owl  and  has  been 
thoroughly  peer-reviewed;  the  areas 
selected  as  HCAs  were  identified  by 
experts  familiar  with  the  species  and  its 
habitat,  based  on  the  principles  of 
conservation  biology;  and  use  of  the 
HCAs  is  consistent  with  the  Service's 
other  conservation  efforts  (e.g.,  it  has 
been  the  focus  in  section  7  consultation). 
Some  HCAs  were  not  included  in  this 
proposal  because  they  were  already 
protected  in  wilderness.  State  parks,  or 
national  parks  and  monuments,  or 
contained  little  or  no  suitable  owl 
habitat.  Additional  areas  that  contained 
the  primary  constituent  elements  were 
also  identified  to  comply  with  the  Act 
and  facilitate  recovery. 

The  Service's  identification  of  areas 
containing  the  primary  constituent 
elements  described  above  was  based  on 


the  ISC's  Ave  principles  of  conservation 
biology  associated  with  spotted  owls: 

•  Development  and  maintenance  of 
large  contiguous  blocks  of  habitat  to 
support  multiple  reproducing  pairs  of 
owls: 

•  Minimizing  fragmentation  and  edge 
effect  to  improve  habitat  contiguity; 

•  Minimizing  dispersal  distance  to 
facihtate  interaction  between  blocks  of 
breeding  habitat; 

•  Maintaining  connectivity  between 
habitat  blocks  to  allow  movement  and 
dispersal;  and 

•  Maintaining  range-wide  distribution 
of  habitat  to  facilitate  recovery. 

Critical  habitat  is  based  on  the 
fundamental  framework  of  the  ISC  Plan. 
The  success  of  the  ISC  Plan  in  recovery 
will  depend  upon  the  long-term 
protection  of  a  network  of  HCAs, 
composed  of  large  blocks  of  habitat 
expected  to  support  multiple  pairs  of 
breeding  owls,  combined  with 
management  to  maintain  dispersal 
habitat  in  the  remaining  forest  matrix 
(50-11-40  rule,  discussed  under  the 
"Connectivity"  subheading  of  this 
section).  All  of  these  components  are 
important  to  maintaining  a  stable,  well- 
distributed  population  of  spotted  owls 
that  has  sufficient  connectivity  to  avoid 
isolation  of  individual  blocks,  segments, 
or  provinces.  The  ISC  Plan  further 
requires  that  the  plan  be  adapted 
through  time  as  warranted  by  research 
and  owl  and  habitat  monitoring  data. 

HCAs  set  long-term  objectives  on 
development  of  habitat  to  support 
projected  owl  pair  targets.  Presently. 
HCAs  include  both  suitable  and 
unsuitable  habitat.  An  element  of  risk 
exists  with  implementation  of  this  plan 
because  suitable  owl  habitat  and  owl 
pairs  outside  of  the  HCAs  will  continue 
to  be  lost  through  timber  harvest  in  the 
near-term  before  habitat  2in  the  HCAs 
has  recovered  to  the  point  that  it  is 
capable  of  supporting  the  expected 
future  number  of  pairs.  It  is  possible 
that,  in  some  cases,  the  present  HCAs 
will  never  recover  to  the  extent  that  the 
ISC  anticipated.  The  near-term  loss  of 
owl  habitat  and  owl  pairs  prior  to  full 
habitat  recovery  within  the  HCAs  could 
lead  to  a  significant  decline  in  the  owl 
population  which  may  increase  the 
amount  of  time  it  will  take  to  achieve 
owl  recovery. 

Adjustments  to  Legally-described 
Boundaries 

The  Act  requires  the  Service  to 
speciHcally  identify,  map,  and  legally 
describe  areas  proposed  for  critical 
habitat  designation.  After  selecting 
HCAs  as  the  starting  point,  the  Service 
made  several  types  of  adjustments.  To 
facilitate  legal  definition,  critical  habitat 


unit  boundaries  were  described  to 
adjacent  section  lines.  Lines  were 
adjusted  up  or  down  depending  upon 
the  amount  and  quality  of  habitat  within 
the  adjacent  sections. 

In  addition  to  adjusting  the  HCA 
boundaries  to  meet  the  Act's 
requirement  of  legally  definable  critical 
habitat  boundaries,  the  Service  made 
other  changes.  The  HCAs  were 
accepted,  as  recommended  by  the  ISC 
except  where  new  information  (e.g., 
suitable  habitat  mapping  viewed  during 
the  June  1991  congressional  old-growth 
mapping  effort)  indicated  that  peripheral 
areas  of  poor-quality  habitat  were 
included.  Portions  of  HCAs  were  not 
included  in  critical  habitat  if  unsuitable 
habitat  was  identifiable  on  available 
maps  and  the  exclusion  would  not  affect 
the  size  and  spacing  recommendations 
in  the  ISC  Plan. 

Critical  Habitat  Associated  with  HCAs 

The  Service  proposed  HCAs  and  in 
some  cases  additional  adjacent  areas  as 
critical  habitat.  Areas  of  existing  habitat 
contiguous  with  some  HCAs  were 
included  in  this  proposal  for  several 
reasons.  For  example,  suitable  nesting 
habitat,  usually  supporting  known  owl 
pairs,  was  included  along  with  adjacent 
HCAs  primarily  to  provide  near-term 
population  stabihty  for  the  spotted  owl 
to  reduce  the  near-term  risk  associated 
with  the  ISC  Plan.  Such  adjustments 
may  shorten  the  recovery  period  by 
increasing  habitat  protection  around 
existing  HCAs  that  are  deBcient  in 
suitable  habitat  or  numbers  of  pairs. 

The  Service  focused  on  the  existing 
situation  in  each  of  the  physiographic 
provinces  and  primarily  on  Federal 
lands  where  most  large  tracts  of  suitable 
habitat  exist.  Variations  within  and 
between  provinces  (e.g.,  habitat  quality, 
numbers  of  pairs)  may  result  in 
differences  in  near-  or  long-term 
protection  needs.  Critical  habitat  units 
were  often  proposed  to  address  specific 
problems  that  exist  both  within  and 
between  physiographic  provinces. 
Although  forest  conditions  change  over 
time,  most  of  the  problems  noted  below 
result  from  recent  human-induced 
disturbances.  Regardless  of  the  existing 
variation,  all  of  these  areas  play  an 
important  role  in  maintaining  a  stable 
owl  population  over  its  range. 

The  following  provides  a  summary  of 
problems  identified  by  specific  area 
(Thomas  et  al.  1990.  USDI  1990): 

•  Olympic  Peninsula:  Isolation  of 
owls  due  to  lack  of  linkage  to  other 
provinces;  poor  distribution  and  quality 
of  existing  habitat:  high  level  of 
fragmentation:  low  population  size;  and 
variable  to  low  reproductive  success; 
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•  Washington  Cascades:  Poor 
distribution  and  quality  of  existing 
habitat;  high  level  of  natural  and 
manmade  fragmentation  (e.g.,  north 
Cascades);  low  population  size;  variable 
reproductive  success;  competition  with 
barred  owls;  and  localized  deficiencies 
in  habitat  connectivity; 

•  Southwest  Washington:  Lack  of 
connectivity;  little  remaining  habitat; 
poor  distribution  and  quality  of  existing 
habitat;  very  low  population  size;  and 
lack  of  Federal  ownershio; 

•  Oregon  Cascades:  Localized 
deficiency  in  habitat  connectivity;  poor 
distribution  and  quality  of  existing 
habitat  in  some  areas;  high  level  of 
fragmentation  in  some  areas  (e.g..  areas 
of  concern);  and  low  population  size  in 
some  areas  (e.g..  east  side); 

•  Oregon  Coast  Ranges:  Low 
population  size;  poor  distribution  and 
quality  of  existing  habitat;  high  level  of 
fragmentation;  lack  of  sufficient  linkage 
to  other  provinces;  low  reproductive 
success;  and  large  areas  of  land  not  in 
Federal  ownership; 

•  Oregon/California  Klamath:  Poor 
distribution  and  quality  of  existing 
habitat  in  some  areas;  high  level  of 
natural  and  manmade  fragmentation; 
and  localized  deficiencies  in  habitat 
connectivity; 

•  California  Coast  Range:  High  level 
of  human-induced  fragmentation;  and 
little  land  in  Federal  ownership;  and 

•  California  Cascade/Modoc;  Low 
population  size;  poor  distribution  and 
quality  of  existing  habitat;  high  level  of 
natural  and  human-induced 
fragmentation;  poor  reproductive 
success;  insufficient  linkage  among 
provinces  and  with  the  range  of  the 
California  spotted  owl;  and  intermingled 
landownership. 

In  addressing  the  above  factors.     . 
primary  consideration  was  given  to 
existing  suitable  habitat  and  known  owl 
pairs  (including  resident  single  owls  that 
may  signify  the  presence  of  a  pair)  that 
were  not  included  in  existing  HCAs 
(although  some  critical  habitat  units 
included  category  3  HCAs 
recommended  by  the  ISC)  and  where  the 
Service  believed  that  additional 
protection  should  be  considered  to 
reduce  the  risk  to  recovery.  ,- 

However,  the  focus  was  on  habitat 
quality  and  not  on  population  numbers. 
Enhancement  of  the  existing  HCAs 
occurred  primarily  in  provinces  where 
current  habitat  conditions  are  extremely 
fragmented  (e.g..  the  Oregon  Coast 
Ranges  and  Shasta/McCloud);  where 
owl  populations  are  far  below  the  ISC 
pair  target  for  HCAs  (e.g..  the  Olympic 
Peninsula);  and  in  areas  where  a  large 
portion  of  the  habitat  within  the  HCAs 
is  presently  unsuitable  (e.g..  the 


southern  portion  of  the  Washington 
Cascades).  When  including  other  areas, 
the  Service  considered  factors  similar  to 
those  outlined  in  the  ISC  Plan  on 
contiguity,  shape,  habitat  quality, 
spacing,  and  so  forth.  Areas  with 
minimal  fragmentation  were  selected 
over  areas  with  more  extensive 
fragmentation.  The  selection  of  areas 
adjacent  to  HCAs  included  additional 
pairs  of  owls  and  resident  singles  so  as 
to  assist  in  meeting  the  pair  targets 
identified  in  the  ISC  Plan. 

The  spotted  owl  requires  relatively 
large  contiguous  areas  of  habitat  to  meet 
its  life  requisites.  Logging  and  other 
activities  have  reduced  much  of  the 
habitat  in  some  areas  to  small, 
fragmented,  and  isolated  stands  that  are 
not  expected  to  support  the  remaining 
pairs  over  time.  In  some  cases,  those 
types  of  stands  were  proposed  as 
critical  habitat  when  they  were  needed 
to  promote  future  development  of  large 
contiguous  habitat  areas  or  serve  as  key 
linkage  areas  with  the  potential  to 
support  future  breeding. 

Critical  Habitat  Not  Associated  with 
HCAs 

When  areas  unconnected  to  HCAs 
were  proposed  as  critical  habitat, 
primary  emphasis  was  given  to  special 
areas  (identified  in  the  ISC  Plan)  or 
areas  of  concern,  as  determined  through 
knowledge  gained  over  the  past  2  years 
as  stated  in  the  Service's  status  reviews 
(USDI 1990]  and  section  7  biological 
opinions  (USFWS  1991b  and  c).  The 
Service  also  considered  the  condition 
and  suitability  of  existing  habitat, 
known  pairs  of  owls,  and  distribution  of 
HCAs.  The  principles  of  conservation 
biology  were  used  to  determine  whether 
to  propose  certain  critical  habitat  units. 
Such  considerations  included  the  type  of 
habitat  (e.g.,  dispersal  habitat),  spacing 
(e.g.,  distance  between  areas),  location 
of  the  area,  size  of  the  forest  stand  (e.g., 
sufficient  to  support  <  two  pairs), 
habitat  contiguity,  and  proximity  to 
existing  HCAs.  The  role  of  different 
landownerships,  the  amount  of  habitat 
on  those  ownerships,  and  the  relative 
role  of  those  areas  in  contributing  to  owl 
conservation  were  also  considered. 

Connectivity 

In  order  to  achieve  recovery,  habitat 
must  be  available  for  owls  to  move 
throughout  their  range  to  provide  genetic 
and  demographic  exchange  between 
subpopulations,  to  recolonize  formerly- 
occupied  portions  of  the  subspecies' 
range  (linkage),  and  for  juvenile  owls  to 
disperse  from  their  natal  areas 
(dispersal).  Both  functions  are  types  of 
connectivity.  Dispersal  habitat  must  be 
able  to  provide  protection  to  owls  from 


avian  predators,  provide  marginal 
foraging  opportunities,  and  allow 
juvenile  and  adult  owls  to  move 
successfully  within  and  between  blocks 
of  nesting  habitat. 

Random  dispersal  and  movement  of 
spotted  owls  led  to  the  development  of 
the  50-11-40  rule  by  the  ISC  (Thomas  et 
al.  1990).  Given  owl  dispersal 
characteristics  and  general  harvest 
practices,  the  ISC  suggested  that  the 
general  forest  landscape  on  Federal 
lands  should  be  maintained  in  a 
condition  that  would  allow  successful 
owl  movement  between  HCAs  and  other 
protected  areas.  A  suitable  habitat 
condition  in  the  surrounding  forest 
matrix  is  important  to  maintaining 
linkage  between  critical  habitat  units. 
The  50-11-40  rule  also  was 
recommended  for  non-Federal  lands,  but 
on  a  voluntary  basis. 

Habitat  that  meets  the  species'  needs 
for  nesting,  roosting,  and  foraging  also 
provides  for  dispersal.  However,  habitat 
that  supports  dispersal  does  not  always 
support  the  other  constituent  elements 
and.  thus,  may  not  be  classified  as 
"suitable"  under  current  definitions. 
Habitat  that  allows  for  dispersal  may 
currently  be  marginal  or  unsuitable  for 
nesting,  roosting,  or  foraging;  however,  it 
provides  a  linkage  function  that  is 
essential  for  recovery.  Presently,  habitat 
which  meets  the  50-11-40  rule  (Thomas 
et  al.  1990)  is  believed  to  meet  the  needs 
of  northern  spotted  owls  for  dispersal. 
However,  the  50-11-40  rule  prescribes  a 
speci^c  landscape  condition  to  be 
achieved  through  land  management 
practices  which  is  beyond  the  scope  of 
this  critical  habitat  proposal.  Although 
the  50-11-40  rule  is  not  included  in 
critical  habitat,  it  remains  an  important 
part  6i  the  present  overall  conservation 
strategy  for  the  owl. 

The  Service  did  identify,  in  certain 
locations  within  the  owl's  range  (i.e., 
State-owned  lands  in  southwest 
Washington,  northwest  Oregon,  and  the 
coastal  redwood  zone  of  California), 
critical  habitat  units  that  are  hitended  to 
provide  a  "stepping  stone"  linkage 
function.  In  some  cases,  the  only 
constituent  element  currently  supported 
by  these  areas  is  dispersal  habitat. 
These  areas  should  provide  sites  where 
owls  moving  across  the  landscape  can 
find  shelter  and  prey  and  may  someday 
provide  nesting  habitat  as  well.  To  be 
truly  successful  as  stepping  stones, 
these  areas  must  provide  some  level  of 
nesting  habitat  to  support  an  adequate 
distribution  of  owls.  TYie  need  to  protect 
linkage  throughout  the  owl's  range  will 
increase  if  habitat  conditions  (quality 
and/or  quantity)  continue  to  decline. 


Federal  RegisI 

Although  relatively  few  owls  i 
in  the  area  between  the  Olympic 
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avian  predators,  provide  marginal 
foraging  opportunities,  and  allow 
juvenile  and  adult  owls  to  move 
successfully  within  and  between  blocks 
of  nesting  habitat. 

Random  dispersal  and  movement  of 
spotted  owls  led  to  the  development  of 
the  50-11-40  rule  by  the  ISC  (Thomas  et 
at.  1990).  Given  owl  dispersal 
characteristics  and  general  harvest 
practices,  the  ISC  suggested  that  the 
general  forest  landscape  on  Federal 
lands  should  be  maintained  in  a 
condition  that  would  allow  successful 
owl  movement  between  HCAs  and  other 
protected  areas.  A  suitable  habitat 
condition  in  the  surrounding  forest 
matrix  is  important  to  maintaining 
linkage  between  critical  habitat  units. 
The  50-11-40  rule  also  was 
recommended  for  non-Federal  lands,  but 
on  a  voluntary  basis. 

Habitat  that  meets  the  species'  needs 
for  nestiiig,  roosting,  and  foraging  also 
provides  for  dispersal.  However,  habitat 
that  supports  dispersal  does  not  always 
support  the  other  constituent  elements 
and,  thus,  may  not  be  classified  as 
"suitable"  under  current  definitions. 
Habitat  that  allows  for  dispersal  may 
currently  be  marginal  or  unsuitable  for 
nesting,  roosting,  or  foraging;  however,  it 
provides  a  linkage  function  that  is 
essential  for  recovery.  Presently,  habitat 
which  meets  the  50-11-40  rule  (Thomas 
et  al.  1990)  is  believed  to  meet  the  needs 
of  northern  spotted  owls  for  dispersal. 
However,  the  50-11-40  rule  prescribes  a 
speciRc  landscape  condition  to  be 
achieved  through  land  management 
practices  which  is  beyond  the  scope  of 
this  critical  habitat  proposal.  Although 
the  50-11-40  rule  is  not  included  in 
critical  habitat,  it  remains  an  important 
part  6{  the  present  overall  conservation 
strategy  for  the  owl. 

The  Service  did  identify,  in  certain 
locations  within  the  owl's  range  (i.e.. 
State-owned  lands  in  southwest 
Washington,  northwest  Oregon,  and  the 
coastal  redwood  zone  of  California), 
critical  habitat  units  that  are  uitended  to 
provide  a  "stepping  stone"  linknge 
function.  In  some  cases,  the  only 
constituent  element  currently  supported 
by  these  areas  is  dispersal  habitat. 
These  areas  should  provide  sites  where 
owls  moving  across  the  landscape  can 
find  shelter  and  prey  and  may  someday 
provide  nesting  habitat  as  well.  To  be 
truly  successful  as  stepping  stones, 
these  areas  must  provide  some  level  of 
nesting  habitat  to  support  an  adequate 
distribution  of  owls.  The  need  to  protect 
linkage  throughout  the  owl's  range  will 
increase  if  habitat  conditions  (quality 
and/or  quantity)  continue  to  decline. 


Although  relatively  few  owls  remain 
in  the  area  between  the  Olympic 
Peninsula  of  Washington,  east  to  the 
Washington  Cascades,  or  south  to  the 
Siuslaw  National  Forest  of  Oregon, 
linkage  within  this  area  is  essential  to 
the  recovery  of  the  subspecies. 
Encouraging  development  of  suitable 
nesting  habitat  could  maintain  and 
improve  linkage  in  portions  of  the 
subspecies'  range.  Current  conditions, 
resulting  from  natural  and  human- 
induced  habitat  loss,  highlight  the  need 
for  the  protection  of  all  spotted  owls  and 
their  habitat  that  exist  or  may  develop 
over  time.  Other  non-Federal,  as  well  as 
Federal  lands,  are  important  in 
maintaining  that  linkage. 

In  its  status  reviews  and  in  biological 
opinions  addressing  the  spotted  owl.  the 
Service  identified  other  areas  of  concern 
where  habitat  linkage  within  and 
between  physiographic  provinces  is  at 
risk  due  to  past  management  practices. 
These  areas  are  frequently  associated 
with  intermingled  (checkerboard) 
Federal  and  non-Federal  landownership 
patterns.  The  areas  of  concern  are  the 
Interstate  90  area  within  the 
Washington  Cascades  province;  the 
Columbia  Gorge,  which  encompasses  an 
extensive  zone  between  the  Oregon  and 
Washington  Cascades  provinces;  the 
Santiam  Pass  within  the  Oregon 
Cascades  province;  the  Interstate  5  area 
in  southern  Oregon;  and  the  Shasta- 
McCloud  area  within  the  Klamath 
province  of  northern  California.  The 
Interstate  5  area  consists  of  three 
distinct  sub-areas:  The  Southern 
Willamette-North  Umpqua.  Rogue- 
Umpqua,  and  South  Ashland,  where 
linkage  between  the  Oregon  Cascades, 
Oregon  Coast  Ranges,  and  IGamath 
provinces  is  at  risk. 

The  May  6  proposal  included 
significant  amounts  of  both  public  and 
private  lands  within  these  areas  of 
concern  in  order  to  provide  for  habitat 
linkage  (see  56  PR  20819).  The  Service 
focused  on  the  condition,  suitability, 
and  location  of  existing  habitat  and 
distribution  of  HCAs  in  addressing  this 
issue  in  the  present  proposal.  The 
available  information  suggests  that  the 
private  lands  in  these  areas  generally 
lack  large  amounts  of  suitable  nesting, 
roosting,  and  foraging  habitat  and  that 
most  remaining  large  tracts  of  suitable 
habitat  are  on  Federal  lands.  In  contrast 
to  its  approach  in  developing  the  May  6 
proposal,  the  Service  believes  it  should 
concentrate  on  the  near-term  linkage 
problem  in  these  areas.  The  Service, 
therefore,  has  focused  on  existing 
habitat  and  on  increasing  the  size  of 
critical  habitat  units  associated  with 


HCAs  in  these  areas  in  order  to  reduce 
near-term  risk  to  the  species. 

Summary  of  Critical  Habitat  Discussion 

A  variety  of  factors  were  considered 
when  identifying  areas  to  be  proposed 
as  critical  habitat.  Primary  emphasis 
was  given  to  HCAs  and  areas  of 
concern.  The  condition  and  suitability  of 
existing  habitat  and  location  of  known 
pairs  of  owls  were  also  considered.  The 
principles  of  conservation  biology  (as 
outlined  in  the  ISC  Plan)  were  used  to 
determine  whether  to  designate  areas  in 
addition  to  those  HCAs  that  are  within 
proposed  critical  habitat.  In  making 
these  determinations,  the  Service 
considered  factors  such  as  the  quality  of 
habitat,  spacing,  location  of  the  area, 
size  of  the  forest  stand,  habitat 
contiguity,  and  proximity  to  existing 
HCAs.  The  Service  also  considered  the 
role  of  different  landownerships,  the 
amount  of  habitat  on  those  ownerships, 
and  the  relative  role  of  those  areas 
contributing  to  owl  conservation. 

Differences  from  Previous  Proposal 

The  Service  has  used  more  recent 
information  to  update  the  May  6 
proposal,  but  has  followed  the  same 
approach  in  proposing  critical  habitat. 
"The  areas  that  were  proposed  as  critical 
habitat  in  the  May  6  notice  form  the 
basis  for  the  areas  proposed  for 
designation  in  this  rule.  However,  the 
criteria  that  were  used  during  the 
preparation  of  the  May  6  proposal  were 
reviewed  to  focus  on  those  aspects  that 
were  most  important  to  the  delineation 
of  critical  habitat.  These  criteria  (as 
explained  in  the  Critical  Habitat 
section)  were  used  to  reBne  boundaries 
and  to  make  decisions  about  the 
inclusion  or  exclusion  of  specific  areas. 
Changes  in  approach  were  incorporated 
in  the  following  manner: 

(1)  Private,  tribal,  and  some  State 
lands  were  not  included; 

(2)  New  information  was  incorporated 
to  refine  previously  identified  critical 
habitat  units;  and 

(3)  Previously  proposed  linkage  areas 
within  areas  of  concern  were  revised. 
The  reasons  and  basis  for  changes  to  the 
previous  proposal  are  discussed  below. 

State,  Private,  and  Tribal  Lands 

The  most  significant  difference 
between  this  revised  proposal  and  the 
previous  proposal  is  that  private,  tribal, 
and  some  State  lands  are  not  included  in 
the  revision.  Except  for  California,  the 
Service  generally  lacks  comprehensive 
information  on  spotted  owl  habitat 
quality,  forest  practices,  and  owl 
populations  on  many  private  lands.  The 
information  that  is  available  suggests 
that  throughout  much  of  the  owl's  range. 


particularly  in  parts  of  Washington  and 
Oregon,  private  lands  generally  lack 
large  amounts  of  suitable  nesting, 
roosting,  and  foraging  habitat  due  to 
past  and  ongoing  forestry  practices.  The 
suitable  habitat  that  remains  on  these 
lands  outside  of  California  is  also  fairly 
widely  dispersed  and  in  smaller  stands 
in  relation  to  existing  habitat  on  Federal 
lands.  These  lands  may,  however, 
provide  dispersal  habitat.  Owl  dispersal 
needs  are  not  completely  understood 
and  the  existence  of  current  habitat  on 
these  lands  is  not  well-defined,  making 
identification  of  specific  dispersal  areas 
difficult. 

In  the  previous  proposal  the  Service 
proposed  to  include  large  areas  of  non- 
Federal  lands  as  critical  habitat  in  the 
four  areas  of  concern.  In  readdressing 
this  issue  in  the  present  proposal,  the 
Service  now  believes  the  most 
appropriate  approach  is  to  focus  on 
existing  suitable  habitat  in  order  to 
reduce  the  near-term  risk  in  these  areas. 
The  Service  chose  not  to  propose  the 
private  land  areas,  which  have 
relatively  little  suitable  habitat,  and  to 
increase  the  amount  of  critical  habitat 
on  Federal  lands  around  HCAs  where 
more  extensive  areas  of  suitable  habitat 
currently  exist. 

The  Service  considered  the  role  of 
State  environmental  protection  and 
forest  practices  laws  in  determining  not 
to  include  private  and  some  State  lands 
in  this  critical  habitat  proposal.  All  three 
States  have  some  form  of  environmental 
law  regarding  threatened  and 
endangered  species.  Of  the  three  States, 
California  has  the  most  comprehensive 
State  forest  practices  laws,  requiring 
minimization  of  impacts  to  listed  species 
from  timber  harvest  activities.  In  both 
California  and  Washington,  the  States 
have  incorporated  into  their  forest 
practices  review  process  the  Service's 
four-step  approach  for  avoiding 
incidental  take  of  owls  during  timber 
harvests  on  private  lands.  Oregon  has 
not  yet  adopted  similar  review 
procedures. 

The  Service  expects  the  three  States 
to  play  a  more  active  role  in  the 
conservation  of  the  owl  on  State  and 
private  lands  through  the  HCP.  recovery, 
and  other  processes.  The  Service  will 
continue  to  review  the  State  laws 
applicable  to  these  lands  before  making 
a  final  determination  on  the  relative 
importance  of  these  lands  in  the  owls' 
conservation. 

Although  a  greater  proportion  of  owls 
occur  on  private  lands  (primarily  in  the 
redwood-dominated  forests  of  the 
coastal  region)  in  California,  than  in  the 
other  States,  the  Service  has  reassessed 
the  May  6  proposal  and  now  believes 
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that  additional  protection  through 
critical  habitat  is  not  necessary  at  this 
time  for  those  lands.  As  discussed 
elsewhere  (see  Background  section], 
forest  growing  conditions  and  an 
abundant  prey  base  in  that  part  of  the 
subspecies'  range  lead  to  the 
development  of  suitable  nesting, 
roosting,  and  foraging  habitat  in  a  much 
shorter  time  following  harvest  than  in 
the  remaining  portion  of  the  owl's  range. 
Although  the  stability  and  reproductive 
success  of  these  owls  over  time  is  not 
well  understood,  the  Service  believes 
that  an  owl  population  can  be 
maintained  throughout  the  Redwoods 
region  with  some  changes  in  forest 
management  and  that  designation  of 
only  some  areas  as  critical  habitat 
within  that  region  would  be 
inappropriate.  In  other  parts  of  the  owls' 
range  in  California,  some  selective 
harvest  techniques  may  be  compatible 
with  spotted  owls.  To  address  these 
areas,  the  State  and  a  number  of  private 
companies  have  initiated  the  section  10 
HCP  process  to  develop  timber  harvest 
plans  that  are  more  compatible  with  owl 
conservation.  The  Service  believes  that 
the  plans  developed  through  this  process 
may  provide  a  basis  for  maintaining 
owls  on  private  lands. 

The  Yakima  Indian  Nation  in 
Washington  practices  predominately 
selective  harvest  methods.  Similar  to  the 
methods  in  some  parts  of  northern 
California  these  methods  may  also  be 
compatible  with  maintenance  of  an  owl 
population.  The  Yakima  Nation  is  in  the 
process  of  conducting  research  on  the 
effect  of  timber  harvest  practices  on 
spotted  owls  to  refine  an  owl 
management  plan  for  the  Reservation. 
More  information  is  necessary  on  the 
compatibility  of  these  types  of 
techniques  wherever  they  are  practiced 
to  ascertain  whether  they  are  truly 
compatible  with  spotted  owl  presence 
and  maintenance  of  a  stable  owl 
population.  The  Service  has  been 
working  with  the  Biu-eau  of  Indian 
Affairs  and  some  Indian  Nations  to 
assist  in  the  development  of  forest 
management  plans  on  other  tribal  lands 
that  are  compatible  with  spotted  owls. 
The  Service  expects  to  continue  these 
discussions  and  believes  that  this 
process  can  provide  sufficient 
protection. 

The  Service  envisions  that  private  and 
tribal  lands  have  a  role  in  the 
conservation  of  the  owl  (e.g..  in 
providing  some  level  of  nesting  habitat 
and  in  connectivity),  but  their  precise 
role  for  spotted  owl  protection  is  more 
appropriately  addressed  through  aspects 
of  the  recovery  planning  and  HCP 
processes  than  through  designation  of 


critical  habitat.  Private  and  tribal  lands 
throughout  the  range  were  not  included 
for  the  aforementioned  reasons.  The 
Service  specifically  solicits  additional 
comments  and  information  on  this 
element  of  the  revised  proposed  rule. 

Although  State  laws  provide  for 
potential  protection,  some  State  lands 
are  retained  in  this  revised  proposal 
because  they  have  particularly  high 
value  for  the  conservation  of  the  owl. 
For  example.  State  lands  that  were 
identified  in  the  ISC  Plan  are  proposed 
for  critical  habitat  designation  since 
these  lands  provide  essential  "stepping 
stones"  for  maintaining  nesting  habitat 
in  a  well-distributed  manner  throughout 
the  range  of  the  owl.  Because  of  their 
location  within  the  range  of  the  owl, 
State  lands  in  southwest  Washington, 
northwest  Oregon,  and  coastal 
California  provide  opportunities  to 
maintain  linkage  between  physiographic 
provinces  and  other  identified  areas.  In 
order  for  these  State  lands  to  fulfill  the 
intended  steppingstone  functions,  they 
must  be  managed  to  eventually  support 
adequate  levels  of  nesting,  roosting,  and 
foraging  habitat.  Other  State  lands 
included  in  the  May  6  proposal  are 
important,  but  not  essential,  for  owl 
conservation  and,  therefore,  are  not 
included  in  the  revised  proposal. 

Consideration  of  New  Information 

The  revised  proposal  is  also  based  on 
new  biological  and  economic  data,  and 
material  received  during  the  public 
comment  period  and  from  State  and 
Federal  agencies.  The  Service  has  met 
and  discussed  various  aspects  of  this 
proposal  and  related  issues  with  some 
members  of  the  ISC,  the  recovery  team, 
and  State  and  Federal  agencies.  In  June 
1991,  Congress  requested  most  of  the 
original  ISC  members,  as  well  as  other 
old-growth  experts,  to  oversee  various 
agency  biologists  in  an  effort  to  map  and 
prioritize  the  importance  of  old-growth 
stands  on  Federal  lands  within  the  range 
of  the  owl.  The  Service  used  the 
information  on  suitable  habitat  and  owl 
locations  considered  by  this  group,  as 
well  as  habitat  and  owl  location 
information  from  private  entities  and  the 
public,  to  help  refine  the  May  6, 1991, 
critical  habitat  proposal.  Consideration 
was  also  given  to  the  Service's  approach 
to  conserve  the  owl  through  section  7 
and  HCP  activities  conducted  for  this 
subspecies  over  the  past  2  years,  along 
with  clarification  of  the  roles  of  critical 
habitat  and  different  landowners  (as 
previously  discussed  under  the 
Definition  subheading  of  the  Critical 
Habitat  section). 

In  revising  the  previous  proposal,  the 
Service  focused  on  the  existing  situation 
within  each  of  the  physiographic 


provinces  and  in  the  general  vicinity  of 
the  critical  habitat  unit.  Variations 
within  and  between  provinces  (e.g., 
existing  habitat  quality  and  quantity, 
distribution  of  existing  suitable  habitat, 
low  numbers  of  pairs,  etc.)  led  to 
differences  in  required  near-  or  long- 
term  protection  strategies. 

The  Service  refined  the  May  6, 1991, 
proposal  to  give  more  consideration  to 
existing  suitable  habitat  and  known 
pairs  of  spotted  owls,  especially  where 
the  Service  felt  that  additional 
protection  or  special  management 
needed  to  be  considered.  For  example, 
in  the  Oregon  Coast  Ranges  province, 
additional  areas  were  identified  as 
critical  habitat  due  to  the  extremely 
fragmented  habitat  conditions  and  in 
response  to  comments  received  during 
the  public  comment  period.  In  the 
Olympic  Peninsula  province,  additions 
to  HCAs  were  identified  because  the 
provincial  owl  population  is  far  below 
the  ISC  pair  target,  and  demographic 
isolation  is  a  major  concern.  Within  the 
Shasta /McCloud  area  of  California,  new 
areas  were  identified  where  the  Service 
determined  that  existing  HCAs  did  not 
contain  the  most  suitable  habitat. 

Boundaries  were  adjusted  to  exclude 
non-habitat  areas  to  the  extent  possible 
where  new  information  clearly  indicated 
that  peripheral  areas  of  non-habitat  . 
were  included  in  the  previously 
proposed  critical  habitat  units, 
particularly  as  a  result  of  squaring  off 
HCAs  to  section  lines  to  facilitate  legal 
descriptions.  Exclusion  of  all  such  areas 
via  boundary  revisions  was  not 
possible.  In  cases  where  critical  habitat 
units  unavoidably  contain  small  towns, 
farms,  man-made  structures,  or  other 
non-habitat  areas,  those  areas  will  be 
unaffected  by  critical  habitat 
designation  because  they  do  not  contain 
any  of  the  primary  constituent  elements 
of  spotted  owl  critical  habitat.  In  other 
words,  even  though  such  areas  will  be 
included  on  the  maps,  they  will  not  be 
affected  by  the  section  7  no  adverse 
modification  requirement  because  that 
requirement  focuses  on  protection  of  the 
primary  constituent  elements  as 
required  by  the  Act.  Where  HCAs 
contained  significant  areas  of  unsuitable 
habitat,  the  Service  made  a  few 
modifications  that  resulted  in  excluding 
areas  within  an  HCA  from  critical 
habitat.  However,  in  all  cases  the 
proposed  critical  habitat  units  retain  the 
size  and  spacing  recommendations 
contained  in  the  ISC  Plan. 

Consideration  of  Areas  of  Concern 

The  Service  has  also  changed  its 
approach  to  critical  habitat  in  the  areas 
of  concern.  The  Service  did  not  propose 
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habitat  units  and  throughout  th 
Thus,  the  revised  proposal  emp 
the  importance  of  maintaining  i 
habitat  for  all  4  constituent  elei 
described  previously,  private  h 
those  areas  included  in  the  Ma 
proposal  were  not  included  be( 
they  have  relatively  littie  existi 
suitable  habitat  that  meet  the  c 
criteria. 

In  the  revised  proposal,  critii 
habitat  designation  concentrati 
existing  suitable  spotted  owl  hi 
which  can  in  turn  help  improve 
linkage  and  associated  dispers 
near-term  by  maintaining  well- 
distributed  blocks  of  currentiy 

Table  i .  Approximate  Acrea( 


U.S.  Fofest  S«vice 

Bureau  of  Land  Management.. 

State 

Military 

Total *. 

Numtw  of  CHUs 


Acreage  totals  for  any  prival 
lands  that  may  be  interminglec 
the  proposed  critical  habitat  ui 
not  included  in  the  totals  if  the 
were  large  enough  to  be  identil 
through  the  geographic  informi 
system  (CIS).  Developed  areas 
towns,  airports,  roads,  and  wa 
are  not  proposed  for  designatii 
critical  habitat  even  if  physica 
situated  within  the  boundaries 
proposed  critical  habitat  units 

Table  2.  Comparison  of  Tot 
AND  Habitat  Conserv/ 


Tuesday,  August  13,  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13,  1991  /  Proposed  Rules 


40011 


Private  and  tribal  lands 
ange  were  not  included 
itioned  reasons.  The 
illy  solicits  additional 
iformation  on  this 
ivised  proposed  rule. 
B  laws  provide  for 
ion,  some  State  lands 
liis  revised  proposal 
ve  particularly  high 
iservation  of  the  owl. 
ite  lands  that  were 
ISC  Plan  are  proposed 
at  designation  since 
ide  essential  "stepping 
taining  nesting  habitat 
ited  manner  throughout 
owl.  Because  of  their 
he  range  of  the  owl, 
uthwest  Washington, 
m,  and  coastal 
ie  opportunities  to 
I  between  physiographic 
iier  identified  areas.  In 
tate  lands  to  fulfill  the 
igstone  functions,  they 
d  to  eventually  support 
of  nesting,  roosting,  and 
Other  State  lands 
/fay  6  proposal  are 
3t  essential,  for  owl 
d,  therefore,  are  not 
evised  proposal. 

'New  Information 

oposal  is  also  based  on 
nd  economic  data,  and 
d  during  the  public 
and  from  State  and 
I.  The  Service  has  met 
irious  aspects  of  this 
ated  issues  with  some 
!SC,  the  recovery  team, 
ideral  agencies.  In  June 
equested  most  of  the 
ibers,  as  well  as  other 
rts,  to  oversee  various 
9  in  an  effort  to  map  and 
jortance  of  old-growth 
il  lands  within  the  range 
iervice  used  the 
uitable  habitat  and  owl 
ered  by  this  group,  as 
nd  owl  location 
1  private  entities  and  the 
fine  the  May  6, 1991, 
roposal.  Consideration 
3  the  Service's  approach 
)wl  through  section  7 
es  conducted  for  this 
the  past  2  years,  along 
1  of  the  roles  of  critical 
rent  landowners  (as 
Bsed  under  the 
ading  of  the  Critical 

previous  proposal,  the 
on  the  existing  situation 
le  physiographic 


provinces  and  in  the  general  vicinity  of 
the  critical  habitat  unit.  Variations 
within  and  between  provinces  (e.g., 
existing  habitat  quality  and  quantity, 
distribution  of  existing  suitable  habitat, 
low  numbers  of  pairs,  etc.]  led  to 
differences  in  required  near-  or  long- 
term  protection  strategies. 

The  Service  refined  the  May  6, 1991, 
proposal  to  give  more  consideration  to 
existing  suitable  habitat  and  known 
pairs  of  spotted  owls,  especially  where 
the  Service  felt  that  additional 
protection  or  special  management 
needed  to  be  considered.  For  example, 
in  the  Oregon  Coast  Ranges  province, 
additional  areas  were  identified  as 
critical  habitat  due  to  the  extremely 
fragmented  habitat  conditions  and  in 
response  to  comments  received  during 
the  public  comment  period.  In  the 
Olympic  Peninsula  province,  additions 
to  HCAs  were  identified  because  the 
provincial  owl  population  is  far  below 
the  ISC  pair  target,  and  demographic 
isolation  is  a  major  concern.  Within  the 
Shasta/McCloud  area  of  California,  new 
areas  were  identified  where  the  Service 
determined  that  existing  HCAs  did  not 
contain  the  most  suitable  habitat. 

Boundaries  were  adjusted  to  exclude 
non-habitat  areas  to  the  extent  possible 
where  new  information  clearly  indicated 
that  peripheral  areas  of  non-habitat   . 
were  included  in  the  previously 
proposed  critical  habitat  units, 
particularly  as  a  result  of  squaring  off 
HCAs  to  section  lines  to  facilitate  legal 
descriptions.  Exclusion  of  all  such  areas 
via  boundary  revisions  was  not 
possible.  In  cases  where  critical  habitat 
units  unavoidably  contain  small  towns, 
farms,  man-made  structures,  or  other 
non-habitat  areas,  those  areas  will  be 
unaffected  by  critical  habitat 
designation  because  they  do  not  contain 
any  of  the  primary  constituent  elements 
of  spotted  owl  critical  habitat.  In  other 
words,  even  though  such  areas  will  be 
included  on  the  maps,  they  will  not  be 
affected  by  the  section  7  no  adverse 
modification  requirement  because  that 
requirement  focuses  on  protection  of  the 
primary  constituent  elements  as 
required  by  the  Act.  Where  HCAs 
contained  significant  areas  of  unsuitable 
habitat,  the  Service  made  a  few 
modifications  that  resulted  in  excluding 
areas  within  an  HCA  from  critical 
habitat.  However,  in  all  cases  the 
proposed  critical  habitat  units  retain  the 
size  and  spacing  recommendations 
contained  in  the  ISC  Plan. 

Consideration  of  Areas  of  Concern 

The  Service  has  also  changed  its 
approach  to  critical  habitat  in  the  areas 
of  concern.  The  Service  did  not  propose 


corridors  for  movement  because  owls 
disperse  randomly,  not  along  well- 
defined  corridors,  and  there  are 
unanswered  questions  about  the 
biological  effectiveness  of  corridors.  In 
proposing  critical  habitat  in  the  areas  of 
concern,  the  Service  included  both  the 
HCAs  and  existing  adjacent  blocks  of 
suitable  habitat  within  its  proposal.  This 
process  not  only  focused  on  the 
immediate  need  for  suitable  habitat 
blocHs  (i.e.,  for  nesting,  roosting,  and 
foraging],  but  also  resulted  in  closer 
blocks  of  habitat  that  faciUtate 
movement  of  owls  between  critical 
habitat  units  and  throughout  their  range. 
Thus,  the  revised  proposal  emphasizes 
the  importance  of  maintaining  suitable 
habitat  for  all  4  constituent  elements.  As 
described  previously,  private  lands  in 
those  areas  included  in  the  May  6 
proposal  were  not  included  because 
they  have  relatively  little  existing 
suitable  habitat  that  meet  the  desired 
criteria. 

In  the  revised  proposal,  critical 
habitat  designation  concentrates  on 
existing  suitable  spotted  owl  habitat, 
which  can  in  turn  help  improve  essential 
linkage  and  associated  dispersal  in  the 
near-term  by  maintaining  well- 
distributed  blocks  of  currently  suitable 


nesting  habitat  for  owls.  That  is  a 
difference  for  Federal  lands  between  the 
ISC  Plan  and  this  revised  proposal,  The 
ISC  Plan  emphasizes  the  future  potential 
of  areas,  whereas  critical  habitat 
primarily  emphasizes  current  habitat 
conditions  and  provides  near-term 
protection  for  these  areas  until  long- 
term  plans  are  implemented. 

The  Service  recognizes  the  importance 
of  all  lands  within  these  critical  habitat 
units,  but  did  not  propose  to  incorporate 
all  habitat,  especially  all  dispersal 
habitat,  within  critical  habitat  units. 
Emphasis  was  placed  on  those  areas 
requiring  more  immediate  protection  due 
to  habitat  conditions  within  the 
proposed  units,  provinces,  or  in  relation 
to  the  need  for  range-wide  distribution. 
Because  other  means  exist  for 
addressing  the  dispersal/movement 
habitat  needs  of  the  spotted  owl  in  the 
forest  matrix  outside  of  critical  habitat 
units  on  Federal  lands,  the  Service 
concluded  these  areas  are  not  in  need  of 
the  additional  management  attention 
provided  by  critical  habitat.  However, 
the  Service  does  expect  that  the 
dispersal  needs  of  the  owl  on  Federal 
lands  will  be  addressed  through 
maintenance  of  the  50-11-40  rule  or 
other  scientifically  acceptable  approach. 


The  recovery  planning  process, 
currently  underway,  will  address 
dispersal  on  a  range-wide  basis. 
Reviewing  Federal  land  managers' 
timber  sale  programs  through  section  7 
analyses  is  another  method  of 
addressing  owl  dispersal.  The 
development  of  HCPs  through  the 
section  10  process  is  also  an  avenue  to 
address  dispersal  and  other  needs  (i.e., 
some  level  of  acceptable  nesting)  on 
non-Federal  lands. 

Effects  of  the  Designation 

Total  Acres  Included  in  Critical  Habitat 

The  revised  proposed  rule  for  the 
designation  of  critical  habitat  for  the 
northern  spotted  owl  identifies  181  areas 
encompassing  a  total  of  approximately 
8.2  million  acres.  The  Service  has 
identified  61  critical  habitat  units 
totaling  1.8  million  acres  in  California, 
77  units  totaling  3.8  million  acres  in 
Oregon,  and  43  units  totaling  2.7  million 
acres  in  Washington.  This  includes  6.4 
million  acres  of  Forest  Service  land,  1.3 
milhon  acres  of  Bureau  land,  440,000 
acres  of  State  land,  and  about  60,000 
acres  of  mifitary  lands  (Table  1].  The 
totals  in  Table  1  include  all  Federal  and 
State  lands  within  the  proposed  critical 
habitat  units. 


Table  i.  Approximate  AcREAoroF  Proposed  Critical  Habitat  Units  (CHUs)  for  the  Northern  Spotted  Owl  (rounded  to 

THE  nearest  thousand  ACRES) 


Ctftomia 

Oregon 

ToM 

U.S.  FofMt  S«rvice    „™ 

1.570,000 

160,000 

60,000 

0 

2.510,000 

1,130,000 

130,000 

0 

2,370.000 

160 

250.000 

60,000 

6.450,000 

Bureau  of  Land  Management.^ . 

State 

1.2«0.160 

440.000 

80.000 

Total 

1.790,000 

3,770,000 

2,680,160 

6,240.180 

Numlw  of  CHUs „ 

61 

77 

43 

181 

Acreage  totals  for  any  private  or  other 
lands  that  may  be  intermingled  within 
the  proposed  critical  habitat  units  were 
not  included  in  the  totals  if  the  areas 
were  large  enough  to  be  identified 
through  the  geographic  information 
system  (CIS).  Developed  areas,  such  as 
towns,  airports,  roads,  and  water  bodies 
are  not  proposed  for  designation  as 
critical  habitat  even  if  physically 
situated  within  the  boundaries  of 
proposed  critical  habitat  units  because 


they  will  never  contain  primary 
constituent  elements.  If  possible,  the 
acreage  totals  were  adjusted  to  reflect 
their  exclusion.  However,  in  some  cases 
it  was  not  possible  using  the  CIS  to 
physically  remove  these  acres  from  the 
total  acreage  figures.  They  should  not 
make  a  significant  difference  in  actual 
total  acres;  however,  the  total  acreage 
figures  may  be  slightly  overestimated. 

A  direct  one-to-one  comparison 
should  not  be  made  with  the  acreage 


figures  included  in  the  previous  May  6 
proposal.  The  acreage  figures  included 
in  the  Service's  previous  proposal  were 
calculated  by  hand  and  included  some 
errors  in  total  acreage,  primarily  due  to 
previous  mapping  difficulties  and  the 
quahty  of  the  existing  data  at  the  time  of 
the  previous  proposal.  However,  the 
Service  was  requested  to  provide  the 
data  for  comparative  purposes  (Table  2). 


Table  2.  Comparison  of  Total  Acreage  for  Revised  Critical  Habitat  Units  (CHUs).  Units  Previously  Proposed  (CHAs). 
and  Habitat  Conservation  Areas  (HCAs)  (figures  are  approximate  and  rounded  to  the  nearest  thousand) 


CHU 

cha 

HCA< 

1 

U.8.  Foreai  S*v«ce 

Total  Aoiea 

Total  Acrea 

Total  Aorta 

6.450,000 

6,460.000 

5,330.000 
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Table  2.  Comparison  of  Total  Acreage  for  Revised  Critical  Habitat  Unit's  (CHUs),  Units  Previously  Proposed  (CHAs). 
AND  Habitat  Conservation  Areas  (HCAs)  (figures  are  approximate  and  rounded  to  the  nearest  thousand)— Continued 


CHU 

CHA 

HCA' 

Bureau  of  Land  Management 

1.290.160 
NA  ' 
440.000 
60,000 
NA 
NA 

1,390,000 
NA» 
600.000 

80.000 
3.000.000 

72.000 

940,000 

620.000 

760.000 

70,000 

NA 

National  Park  Service . . 

State 

Military 

Private 

Tribal 

NA 

Total 

6,240.100 

11,602,000 

7.720,000 

'  From  ISC  Plan;  includes  wildemess  arvj  National  Park  Service  acreage. 

'  Acreage  for  National  Park  Service  lands  (and  other  lands  already  in  protected  status)  are  not  Included  in  critical  tiabitaL 


The  Service  also  examined  the 
amount  of  suitable  habitat  and  number 
of  known  pairs  within  critical  habitat 
units  in  the  preparation  of  this  proposal. 
Table  3  provides  a  comparison  of  the 
suitable  habitat  and  owl  pairs  currently 
located  within  the  HCAs  and  revised 
critical  habitat  units  to  the  total  known 
number  of  pairs  and  estimates  of 


suitable  habitat  throughout  the  range  of 
the  owl.  Federal  and  State  agencies 
assisted  the  Service  in  obtaining  these 
ntunbers.  However,  in  some  cases  the 
Service  had  to  hand  calculate  some  of 
acreage  estimates  using  a  dot  grid 
system.  Therefore,  the  numbers  are 
approximations  only.  However,  they 
provide  an  example  of  the  amount  of 


existing  suitable  habitat  (that  meets 
current  definitions  of  habitat  that 
supports  nesting  and  roosting)  that  may 
be  protected  in  critical  habitat,  along 
with  the  count  of  the  known  number  of 
owl  pairs  (estimated  over  the  past  5 
years]  currently  found  in  those  areas. 


Table  3.  Comparison  of  Estimates  of  Suitable  Habitat  (totals  are  rounded  to  the  nearest  thousand)  and  Known  Owl 

Pairs 


State 

Total 

HCA 

CHU 

Acres' 

Pairs 

Acres 

Ptfra 

AOM 

Pairs 

California 

1,140.000 
3,610,000 
2,420,000 

721 

1,667 

442 

570.000 

1.100.000 

990.000 

293 

430 
226 

299.000' 
1.710.000 
1.220.000 

251 
679 
364 

Oregon ; 

Washington 

Total 

7.170,000 

2.830 

2.660.000  • 

949 

3.220.000 

1.294 

'  Totals  were  updated  from  Thomas  et  al.  1 990;  acreage  figures  for  private  lands  were  not  availaMe  (aH  acreage  figures  are  estimates). 
'  Totals  are  incomplete  for  CaHfonna  (totals  for  two  Forests  and  the  Bureau  were  not  provided). 

'Totals  for  suitable  habrtat  within  national  paries  are  not  included  (it  is  assumed  that  some  percentage  of  the  620,000  acres,  but  not  all.  include  habitat  suitable  for 
spotted  owls). 


Distribution  of  Owls  and  Owl  Habitat 

To  help  place  the  acreage  totals  (from 
the  above  tables)  in  perspective,  the 
Service  has  updated  the  estimates 
previously  identified  in  the  ISC  plan  and 
the  Service's  1990  status  review;  further 
information  can  be  found  in  the 
Service's  assessment  of  owl  pairs  and 
habitat  (USFWS  1991a).  The  majority  of 
owls  and  suitable  spotted  owl  habitat 
(i.e.,  for  nesting,  roosting,  and  foraging) 
are  found  on  Federal  lands,  primarily  on 
Forest  Service  land.  A  large  percentage 
are  also  located  on  Bureau  lands  in 
Oregon.  There  are  no  current  estimates 
of  the  amount  of  additional  habitat  that 
contributes  to  dispersal  (e.g.,  that 
currently  would  be  managed  under  the 
50-11-40  rule  on  Federal  lands);  some  of 
these  lands  are  included  in  critical 
habitat  (see  Critical  Habitat  section). 

Congressionally-designated 
wildemess  and  national  park  systems 
contain  less  than  1.8  million  acres  of 
suitable  habitat  spread  over  the  range  of 
the  owl  and  may  support  fewer  than  300 


pairs  of  owls  (Thomas  et  al.  1990).  These 
lands  are  certainly  essential  to  the 
conservation  of  the  species;  however, 
the  Service  has  not  included  them  in  this 
proposed  critical  habitat  designation 
because  their  current  designation  as 
wildemess,  national  park,  or  national 
monument  already  provides  adequate 
protection  against  potential  habitat- 
altering  activities.  These  lands,  by 
themselves,  do  not  provide  adequate 
protection  for  spotted  owls,  nor  would 
they  support  a  viable  population. 

Management  Aspects  of  Critical  Habitat 

The  Service's  intent  in  proposing 
critical  habitat  is  to  provide  habitat  that 
contains  constituent  elements  in 
sufficient  quantities  to  maintain  an 
abundant  and  stable  population  of  owls 
throughout  its  range.  This  proposal  will 
help  reduce  the  risk  associated  with  the 
near-term  reduction  in  owl  numbers  and 
cumulative  loss  of  habitat  anticipated 
from  the  interim  implementation  of  the 
ISC  Plan  and  other  management  plans. 


Critical  habitat  offers  additional 
protection  through  section  7,  but  it  does 
not  replace  the  HCA  network  and 
management  recommendations  for  the 
intervening  forest  matrix  recommended 
by  the  ISC.  Designation  of  critical 
habitat  will,  however,  provide  short- 
term  regulatory  protection  for  HCAs, 
protection  in  key  areas  outside  of  HCAs 
(e.g.,  in  areas  proposed  for  designation 
where  habitat  or  pair  deficiencies  exist 
or  areas  of  high  risk  as  identified  by  the 
ISC),  an  ecological  buffer  to  HCAs,  and/ 
or  protection  of  areas  currently  in  need 
of  additional  protection  (e.g.,  areas 
where  linkage  problems  occur).  Critical 
habitat  will  help  to  retain  options  imtil 
long-term  conservation  plans  are 
accepted  and  fully  implemented. 
The  Service  has  not  done  a  risk 
analysis  for  critical  habitat  because 
there  are  no  numerical  goals  upon  which 
to  evaluate  the  efficacy  of  the  proposal. 
That  is  not  its  intended  purpose.  The 
ISC  analysis  clearly  identifies  the  short- 
term  risk  associated  with  the 


'     Federal  Regisi 

implementation  of  the  ISC  Plan, 
especially  if  all  parts  of  that  plat 
fully  or  adequately  implemented 
the  past  year,  the  Service's  secti 
analyses  have  begun  to  demonsi 
effects  of  continued  timber  harvi 
in  the  short-term  may  increase  t! 
associated  with  the  ISC  Plan.  Cr 
habitat  will,  through  additional 
protection  provided  by  section  7 
reduce  the  short-term  risk  until  i 
term  conservation  plan  is  implei 

Although  critical  habitat  is  no 
intended  as  a  management  or 
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Critical  habitat  offers  additional 
protection  through  section  7,  but  it  does 
not  replace  the  HCA  network  and 
management  recommendations  for  the 
intervening  forest  matrix  recommended 
by  the  ISC.  Designation  of  critical 
habitat  will,  however,  provide  short- 
term  regulatory  protection  for  HCAs, 
protection  in  key  areas  outside  of  HCAs 
(e.g.,  in  areas  proposed  for  designation 
where  habitat  or  pair  deficiencies  exist 
or  areas  of  high  risk  as  identified  by  the 
ISC],  an  ecological  buffer  to  HCAs,  and/ 
or  protection  of  areas  currently  in  need 
of  additional  protection  (e.g.,  areas 
where  linkage  problems  occur).  Critical 
habitat  will  help  to  retain  options  imtil 
long-term  conservation  plans  are 
accepted  and  fully  implemented. 
The  Service  has  not  done  a  risk 
analysis  for  critical  habitat  because 
there  are  no  numerical  goals  upon  which 
to  evaluate  the  efficacy  of  the  proposal. 
That  is  not  its  intended  purpose.  The 
ISC  analysis  clearly  identifles  the  short- 
term  risk  associated  with  the 


implementation  of  the  ISC  Plan, 
especially  if  all  parts  of  that  plan  are  not 
fully  or  adequately  implemented.  Over 
the  past  year,  the  Service's  section  7 
analyses  have  begun  to  demonstrate  the 
effects  of  continued  timber  harvest  that 
in  the  short-term  may  increase  the  risk 
associated  with  the  ISC  Plan.  Critical 
habitat  will,  through  additional 
protection  provided  by  section  7.  help 
reduce  the  short-term  risk  until  a  long- 
term  conservation  plan  is  Implemented. 

Although  critical  habitat  is  not 
intended  as  a  management  or 
conservation  plan,  association  with  the 
ISC  Plan  leaves  the  perception  that 
critical  habitat  is  a  form  of  that  plan. 
The  ISC,  critical  habitat,  and  other 
conservation  processes  are  working 
with  the  same  land  base  containing 
specific  locations  of  older  forests;  it  is 
therefore  inevitable  that  these  processes 
overlap.  Emphasizing  large  blocks  of 
suitable  habitat  in  all  recovery  and 
management  processes  for  the  northern 
spotted  owl  is  essential  to  local 
population  stability  (although  without 
connectivity  between  them,  the  blocks 
themselves  will  probably  not  maintain 
long-term  ecosystem  stabihty).  Critical 
habitat  uses  the  ISC  Plan  as  a  starting 
point  because  it  represents  the  best 
available  data  and  because  it  lays  out  a 
framework  for  identifying  and 
evaluating  habitat  that  is  founded  on 
scientific  principles.  Designation  of 
critical  habitat  does  not  offer  specific 
direction  for  managing  owl  habitat.  That 
type  of  direction,  as  well  as  any  change 
in  direction,  will  come  through  the 
administration  of  other  facets  of  the  Act 
(e.g..  section  7.  HCP  process,  and 
recovery  planning)  or  through  the 
development  of  land  management  plans 
addressing  the  owl. 

The  Service  expects  that  Federal  and 
non-Federal  agencies  will  produce 
biologically  sound,  long-term  land 
management  plans  that  contribute  to  the 
conservation  of  spotted  owls. 
Biologically  credible  plans  such  as  the 
ISC  Plan  offer  opportunities  for 
resolving  conflicts  between  timber 
management  and  owl  conservation  and 
offer  a  basis  for  present  and  future  land 
management  decisions.  The  Service  will 
revisit  its  designation  of  critical  habitat 
if  land  management  plans  (e.g., 
environmental  impact  statements,  forest 
plans,  resource  management  plans],  a 
recovery  plan  (if  implemented  through 
land  management  plans),  or  other 
conservation  strategies  are  developed 
and  fully  implemented  in  a  coordinated 
and  consistent  manner  throughout  the 
range  of  the  owl. 


Biodiversity  and  Ecosystem  Protection 

Designation  of  critical  habitat  for  the 
northern  spotted  owl  may  benefit  other 
forest  species,  particularly  those  that 
depend  upon  large  blocks  of  older  forest 
and  occur  within  the  proposed  areas. 
However,  this  is  a  dynamic  and  complex 
issue  that  includes  both  spatial  and 
temporal  components  that  is  not  fully 
addressed  by  the  designation  of  critical 
habitat  alone.  Moreover,  it  is  not  a 
legitimate  basis  for  designating  critical 
habitat  for  the  owl  and  did  not  factor 
into  the  proposed  designation. 

In  1990.  the  Service  identified  species 
that  were  candidates  for  listing  under 
the  Act  and  were  found  within  the 
HCAs  selected  by  the  ISC.  The  Service 
has  updated  that  list  to  include  those 
species  that  may  benefit  from 
designation  of  critical  habitat  for  the 
spotted  owl  (a  list  is  maintained  in  the 
administrative  record).  About  60  listed. 
proposed,  or  candidate  species  have 
been  observed  within  areas  proposed 
for  designation  as  critical  habitat. 
Although  not  all  of  the  known  locations 
of  these  species  are  found  within  critical 
habitat  units,  management  of  these  units 
for  the  spotted  owl  pursuant  to  section  7 
of  the  Act  may  be  of  benefit  to  these 
species.  Ftuiher  research  and  evaluation 
of  data  will  be  necessary  to  determine 
the  interrelationships  of  these  species  to 
older  forests  and  whether  management 
for  the  spotted  owl  will  adequately 
provide  for  their  conservation,  thereby 
reducing  the  need  for  listing  of  proposed 
and  candidate  species.  The  Service  has 
not  had  the  opportunity  to  consider  the 
value  of  critical  habitat  to  these  species 
in  this  proposal.  Further,  many  areas 
that  are  proposed  for  designation  have 
not  been  surveyed  for  these  species. 

In  addition.  Uie  recent 
congressionally-directed  old  growth 
effort  has  also  identified  areas  that  are 
important  to  maintaining  a  late 
successional  forest  ecosystem  network 
within  the  range  of  the  owl.  This  effort 
addressed  the  owl  and  numerous  other 
forest  species  and  processes,  and 
includes  more  acreage  to  accommodate 
these  components  of  the  ecosystem.  The 
Service  has  not  had  the  opportunity  to 
review  the  product  of  this  effort  to 
determine  its  relationship  to  the  spotted 
owl.  However,  the  Service  was  able  to 
use  the  suitable  spotted  owl  habitat 
maps  that  were  provided  for  this  effort; 
these  are  maps  that  have  been  updated 
since  the  ISC  effort  in  1990. 

The  HCA  network  was  derived  using 
maps  that  identified  existing  suitable 
habitat  for  the  northern  spotted  owl. 
Critical  habitat  designations  were  based 
on  the  HCA  system  along  with 
additional  areas  that  contained  suitable 


habitat  and  other  areas  important  to 
distribution  or  connectivity;  updated 
habitat  maps  were  used.  The  recent 
congressionally-directed  old  growth 
effort  also  focused  on  the  owl 
conservation  areas  to  ensure  that  owls 
were  adequately  protected  in  any 
potential  old  growth  reserve  system  that 
would  also  address  other  forest  species 
and  processes.  All  of  these  proposals, 
although  created  to  meet  different  goals, 
are  based  on  a  habitat  base  that  is 
diminishing  over  time.  Comparison  of 
the  maps  that  have  been  developed  over 
the  past  few  years  underscores  the 
limitations  that  exist  in  trying  to  identify 
habitat  to  be  protected  or  conserved  for 
this  or  other  forest  species.  There  is  a 
limited  remaining  habitat  base;  all  land 
management  planning  exercises  will 
need  to  focus  on  this  same  habitat  base. 

Designation  of  critical  habitat  may 
contribute  to  the  conservation  and 
management  of  the  Northwest's  forests 
as  one  component  in  the  management  or 
maintenance  of  characteristic  species 
and  processes.  Research  is  beginning  to 
identify  the  importance  of  maintaining 
ecosystem  processes  upon  which  is  built 
the  stability  of  the  system  and  thus  the 
stability  of  the  species  and  populations 
that  depend  on  that  system.  Such 
functions  as  hydrology,  bank  stability, 
nutrient  cycling,  predator/prey  cycles, 
fisheries  restoration  (e.g..  salmon),  local 
microclimates,  and  others  are  all 
interdependent.  They  can  benefit  from 
conservation  approaches  that  focus  on 
unity  of  the  ecosystem  as  opposed  to  a 
piecemeal  approach  that  does  not  take 
Into  account  the  interrelationships  of  all 
processes. 

Preservation  of  separate  blocks  of 
habitat  will  not  by  themselves 
contribute  to  ecosystem  stabiHty. 
Linkage  between  the  blocks  of  habitat  is 
a  necessary  component.  Critical  habitat 
designation  may  contribute  to  regional 
biodiversity  by  protecting  natural 
ecosystems  of  sufficient  size  and  quaUty 
to  support  native  species.  Critical 
habitat  may  also  help  in  retaining 
ecosystem  values  through  a  combination 
of  preservation,  conservation,  and 
compatible  management  of  forest 
habitat  with  emphasis  given  to  older 
forest  values  and  characteristics,  as  well 
as  protection  of  listed,  proposed,  and 
candidate  species.  For  example,  critical 
habitat  designation  may  also  help 
maintain  important  nesting  habitat  for 
migrating  birds  (e.g..  neotropical 
migrants),  many  of  which  are  seriously 
declining  in  numbers.  Current 
international  efforts  to  maintain  tropical 
forest  habitat  in  Central  and  South 
America  may  be  enhanced  by 
complimentary  efforts  to  maintain 
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suitable  habitat  Tor  species  that  nest  in 
forests  of  the  Northwest. 

Conservation  of  biodiversity  will  help 
to  retain  or  maintain  ecosystem  integrity 
and  complexity  for  multiple  species.  To 
ascertain  long-term  needs  and  species 
interactions,  strong  emphasis  should  be 
given  to  monitoring  and  research 
projects  on  the  richness  of  the  forest 
ecosystem  in  the  Northwest.  These 
should  include  the  study  of  human 
population  and  development  pressures 
on  a  regional  scale  to  gain  a  better 
understanding  of  the  complex  biotic 
relationships  and  to  help  mold  a  better 
approach  to  ecosystem  conservation. 
The  Service  strongly  supports  the  recent 
efforts  to  resolve  Northwest  issues  at 
the  ecosystem  level. 

Available  Conservation  Measures 

Section  7  Consultation 

Section  4(b)(8)  of  the  Act  requires,  for 
any  proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may 
be  affected  by  such  designation. 
Regulations  found  at  50  CFR  402.02 
define  destruction  or  adverse 
modification  of  critical  habitat  as  a 
direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical. 

If  critical  habitat  is  designated, 
section  7(a)(2)  requires  Federal  agencies 
to  ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
destroy  or  adversely  modify  critical 
habitat.  This  Federal  responsibility 
accompanies,  and  is  in  addition  to,  the 
requirement  in  section  7(a)(2)  of  the  Act 
that  Federal  agencies  ensure  their 
actions  do  not  jeopardize  the  continued 
existence  of  any  listed  species.  As 
required  by  50  CFR  402.14,  a  Federal 
agency  must  consult  with  the  Service  if 
it  determines  an  action  may  affect  a 
listed  species  or  critical  habitat.  Thus, 
the  requirement  to  consider  adverse 
modification  of  critical  habitat  is  an 
incremental  section  7  consideration 
above  and  beyond  section  7  review  to 
evaluate  jeopardy  and  incidental  take. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 

Prior  to  formal  designation  of  critical 
habitat  section  7(a)(4)  of  the  Act  and  50 
CFR  402.10  of  the  regulations  require 
Federal  agencies  to  confer  with  the 


Service  on  any  action  that  is  likely  to 
result  in  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  The  Service  expects  to  confer 
on  some  projects  for  which  biological 
opinions  on  the  effects  of  Federal 
actions  on  the  spotted  owl  have  already 
been  issued.  Conference  reports  provide 
advisory  conservation  recommendations 
to  assist  the  agency  in  eliminating 
conflicts  that  may  be  caused  by  the 
proposed  action.  The  conservation 
recommendations  in  a  conference  report 
are  not  legally  binding. 

If  an  agency  requests,  and  the  Service 
concurs,  a  formal  conference  report  may 
be  issued.  Formal  conference  reports  on 
proposed  critical  habitat  contain  a 
biological  opinion  that  is  prepared 
according  to  50  CFR  402.14  as  if  the 
critical  habitat  were  designated,  not 
proposed.  Such  a  formal  conference 
report  may  be  adopted  pursuant  to  50 
CFR  402.10(d)  as  the  biological  opinion 
when  the  critical  habitat  is  designated  if 
no  significant  information  or  changes  in 
the  action  alter  the  content  of  the 
opinion. 

Conference  on  Current  Activities 

A  number  of  Federal  agencies  or 
departments  fund,  authorize,  or  carry 
out  actions  that  affect  lands  that  the 
Service  proposes  to  designate  as  critical 
habitat.  Among  these  agencies  are  the 
Bureau  of  Land  Management  (Bureau), 
Forest  Service,  Department  of  Defense, 
Biu-eau  of  Mines,  Corps  of  Engineers, 
Bureau  of  Reclamation,  Federal  Energy 
Regulatory  Commission,  and  Federal 
Highway  Administration.  The  Service 
has  identified  numerous  activities 
proposed  within  the  range  of  the 
northern  spotted  owl  that  are  ciurently 
the  subject  of  formal  or  informal  section 
7  consultations.  These  include  the  Forest 
Service's  and  Btu-eau's  land 
management  planning  exercises  (e.g., 
the  Forest  Service's  spotted  owl 
environmental  impact  process),  annual 
timber  sale  operations,  and  other  more 
localized  projects,  such  as  hydroelectric 
developments;  road,  trail,  and  powerline 
construction;  land  exchanges;  resort 
development;  and  a  number  of  smaller 
actions  (e.g.,  campground  construction). 

Federal  agencies  are  responsible  for 
determining  whether  or  not  to  confer 
with  the  Service  on  their  actions  and 
should  consider  a  number  of  factors 
when  determining  whether  any 
proposed  action  may  destroy  or 
adversely  modify  proposed  critical 
habitat.  Among  these  factors  are 
impacts  of  the  action  on  the  primary 
constituent  elements  of  nesting,  roosting, 
foraging,  and  dispersal  habitat; 
consistency  of  the  proposed  action  with 
the  intent  of  the  ISC  Plan;  geographic 


considerations;  the  extent  of 
fragmentation  or  current  habitat 
suitability  within  the  critical  habitat 
unit;  the  level  of  incidental  take 
associated  with  the  action;  and  the 
extent  of  the  action  (e.g.,  campground 
maintenance  versus  a  40-acre  clearcut). 
The  Service  will  review  the  action 
agency's  determination  on  a  case-by- 
case  basis  and  will  concur  whether  or 
not  the  action  is  likely  to  destroy  or 
adversely  modify  critical  habitat.  In 
order  to  concur,  the  Service  will 
consider  the  effect  of  the  proposed 
action  on  the  above  elements  along  with 
the  reasons  why  that  particular  area 
was  proposed  to  be  critical  habitat. 

Basis  for  Analysis 

The  evaluation  of  actions  that  may 
adversely  modify  northern  spotted  owl 
critical  habitat  should  consider  a 
number  of  factors,  such  as  the  present 
condition  of  the  habitat,  the  number  of 
current  pairs,  the  reproductive  success 
of  breeding  pairs,  the  expected  time  to 
regenerate  sufficient  habitat  to  support 
an  effective  population  in  a  particular 
area,  and  local  and  regional  problems. 
While  the  Service  looked  at  the  entire 
range  of  the  owl  in  determining  an 
approach  to  critical  habitat  designation, 
its  section  7  analysis  of  activities 
affecting  owl  critical  habitat  will 
consider  provinces,  sub-provinces,  and 
individual  critical  habitat  units,  as  well 
as  the  entire  range.  All  proposed  actions 
should  be  viewed  as  to  their  impacts  on 
all  4  constituent  elements  relative  to  the 
potential  for  adverse  modification  on 
individual  critical  habitat  units. 

The  range  of  the  owl  is  subdivided 
into  physiographic  provinces  as 
discussed  in  the  Background  section  of 
this  proposed  rule.  These  subdivisions 
are  not  based  upon  identification  of 
separate  populations  of  owls,  but  rather 
on  geographical  habitat  differences.  The 
provinces  and  local  populations  of  owls 
are  for  the  most  part  interrelated  and 
interconnected.  The  loss  of  one  or  more 
provinces,  or  even  a  major  part  of  a 
province,  could  lead  to  genetic  and 
demographic  isolation  of  parts  of  the 
owls'  range.  Potential  isolation  could 
have  a  greater  near-term  effect  on  some 
areas  (e.g.,  Olympic  Peninsula, 
Washington  Cascades,  Oregon  Coast 
Ranges,  California  Shasta/Modoc] 
because  of  the  present  status  of  owls 
and  owl  habitat  within  those  areas,  than 
on  other  areas  (e.g.,  Klamath,  Oregon- 
Cascades).  In  the  long-term,  however, 
the  concern  over  population  stability 
would  be  similar  in  all  areas.  Population 
stability  for  the  owl  may  depend  on  the 
relative  location  of  large  stable 
population  reserves  (sources)  that  act  as 
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considerations;  the  extent  of 
fragmentation  or  current  habitat 
suitabihty  within  the  critical  habitat 
unit;  the  level  of  incidental  take 
associated  with  the  action;  and  the 
extent  of  the  action  (e.g..  campground 
maintenance  versus  a  40-acre  clearcut). 
The  Service  will  review  the  action 
agency's  determination  on  a  case-by- 
case  basis  and  will  concur  whether  or 
not  the  action  is  likely  to  destroy  or 
adversely  modify  critical  habitat.  In 
order  to  concur,  the  Service  will 
consider  the  eiffect  of  the  proposed 
action  on  the  above  elements  along  with 
the  reasons  why  that  particular  area 
was  proposed  to  be  critical  habitat. 

Basis  for  Analysis 

The  evaluation  of  actions  that  may 
adversely  modify  northern  spotted  owl 
critical  habitat  should  consider  a 
number  of  factors,  such  as  the  present 
condition  of  the  habitat,  the  number  of 
current  pairs,  the  reproductive  success 
of  breeding  pairs,  the  expected  time  to 
regenerate  sufficient  habitat  to  support 
an  effective  population  in  a  particular 
area,  and  local  and  regional  problems. 
While  the  Service  looked  at  the  entire 
range  of  the  owl  in  determining  an 
approach  to  critical  habitat  designation. 
its  section  7  analysis  of  activities 
affecting  owl  critical  habitat  will 
consider  provinces,  sub-provinces,  and 
individual  critical  habitat  units,  as  well 
as  the  entire  range.  All  proposed  actions 
should  be  viewed  as  to  their  impacts  on 
all  4  constituent  elements  relative  to  the 
potential  for  adverse  modification  on 
individual  critical  habitat  units. 

The  range  of  the  owl  is  subdivided 
into  physiographic  provinces  as 
discussed  in  the  Background  section  of 
this  proposed  rule.  These  subdivisions 
are  not  based  upon  identi^cation  of 
separate  populations  of  owls,  but  rather 
on  geographical  habitat  differences.  The 
provinces  and  local  populations  of  owls 
are  for  the  most  part  interrelated  and 
interconnected.  The  loss  of  one  or  more 
provinces,  or  even  a  major  part  of  a 
province,  could  lead  to  genetic  and 
demographic  isolation  of  parts  of  the 
owls'  range.  Potential  isolation  could 
have  a  greater  near-term  effect  on  some 
areas  (e.g..  Olympic  Peninsula. 
Washington  Cascades.  Oregon  Coast 
Ranges.  California  Shasta/Modoc] 
because  of  the  present  status  of  owls 
and  owl  habitat  within  those  areas,  than 
on  other  areas  (e.g..  Klamath.  Oregon- 
Cascades).  In  the  long-term,  however, 
the  concern  over  population  stability 
would  be  similar  in  all  areas.  Population 
stability  for  the  owl  may  depend  on  the 
relative  location  of  large  stable 
population  reserves  (sources)  that  act  as 


sources  for  areas  that  have  insufBcient 
owl  numbers  (sinks)  or  are  subject  to 
population  fluctuations  (Thomas  et  ai 
1990). 

The  loss  of  a  critical  habitat  unit(s) 
could  have  a  detrimental  effect  on  the 
stability  of  the  province  or  at  the  least 
on  that  portion  of  the  province  where 
the  loss  occurred.  That,  in  tiun.  would 
also  have  an  effect  on  linkage  to  other 
provinces  potentially  leading  to 
isolation  and  instability.  At  the  lowest 
level,  each  critical  habitat  unit  is  related 
to.  and  dependent  upon,  each  adjacent 
unit,  just  as  each  province  is  dependent 
on  each  adjacent  province.  The  loss  of 
one  unit  could  result  in  local  instability, 
affecting  dispersal  and  connectivity  and. 
thus,  reducing  local  population  levels. 
Over  time  the  resulting  effect  could  lead 
to  greater  problems  at  the  province 
level,  and  ultimately  at  the  species  level. 

Provinces,  sub-provinces,  and 
individual  units  are  all  part  of  a  habitat 
network  important  to  maintaining  a 
stable  and  well-distributed  population 
over  the  range  of  the  owl.  Present 
conditions  vary  throughout  the  range  of 
the  owl  with  the  result  that  some  areas 
may  be  less  able  to  sustain  continuing 
impacts  than  others  at  any  given  time 
(e.g..  the  Olympic  Peninsula).  Each 
project  will  need  to  be  reviewed  as  to  its 
impacts  at  all  levels. 

Examples  of  Proposed  Actions 

Activities  that  disturb  or  remove  the 
primary  constituent  elements  within 
designated  critical  habitat  units  may 
adversely  modify  the  owl's  critical 
habitat.  These  activities  may  include 
actions  that  would  reduce  the  canopy 
closure  of  a  timber  stand,  reduce  the 
average  dbh  of  the  trees  in  the  stand, 
appreciably  modify  the  multi-layered 
stand  structure,  reduce  the  availabiUty 
of  nesting  structures  and  sites;  reduce 
the  suitability  of  the  landscape  to 
provide  for  safe  movement,  or  reduce 
the  abundance  or  availability  of  prey 
species. 

In  contrast,  activities  that  would  have 
no  effect  on  the  critical  habitat's 
primary  constituent  elements  almost 
certainly  would  not  adversely  modify 
the  critical  habitat.  However,  even 
though  an  action  may  not  adversely 
modify  critical  habitat,  it  may  still  affect 
spotted  owls  (e.g.,  through  distiu-bance) 
and,  therefore,  be  subject  to 
consultation  under  the  jeopardy 
standard  of  section  7  of  the  Act,  as 
determined  after  consideration  of  the 
aforementioned  factors. 

Areas  proposed  for  designation  as 
critical  habitat  support  a  number  of 
existing  and  proposed  commercial  and 
noncommercial  activities.  Commercial 
activities  that  may  affect  the  spotted 


owl  critical  habitat  include  timber 
harvests,  salvage  activities,  other  wood 
fiber  utilization  (e.g.,  paper,  firewood), 
sand  and  gravel  extraction,  mining  (e.g., 
open  pit),  activities  associated  with  oil 
and  gas  leases,  snag  creation/removal, 
construction  of  hydroelectric  facilities, 
geothermal  development,  and 
construction  of  alpine  ski  areas  and 
associated  resort  facilities. 

Commercial  activities  not  likely  to 
destroy  or  adversely  modify  critical 
habitat  include  limited  livestock  grazing 
and  various  site-specific  activities  such 
as  scenic  tours  and  cavern  exploration. 
Conducting  owl  surveys  would  not  be 
likely  to  destroy  or  adversely  modify 
critical  habitat.  Non-commercial 
activities  are  largely  associated  with 
recreation  and  are  not  considered  likely 
to  adversely  affect  critical  habitat.  Such 
activities  include  hiking,  camping, 
fishing,  hunting,  cross-country  skiing, 
off-road  vehicle  use.  organized  motor- 
crosses,  and  various  activities 
associated  with  nature  appreciation. 
Additional  activities  include  "personal 
use"  commodity  production,  such  as 
mushroom  and  plant  gathering. 
Christmas  tree  cutting,  and  rock 
collecting,  and  are  also  foreseen  as  not 
having  any  adverse  affect  on  critical 
habitat. 

Examples  of  Potential  Impacts 

The  Service  assumes  that  HCAs  will 
continue  to  be  managed  as 
recommended  by  the  ISC.  Timber 
harvest  within  HCAs  that  are  also 
critical  habitat  would  be  inconsistent 
with  the  long-term  development  of  large 
suitable  habitat  blocks  and  would, 
therefore,  likely  result  in  destruction  or 
adverse  modification  of  critical  habitat. 
Proposed  actions  that  are  consistent 
with  the  ISC  recommendations  for 
activities  within  HCAs  would  not  be 
likely  to  result  in  destruction  or  adverse 
modification  of  critical  habitat. 

Timber  harvests  proposed  in  critical 
habitat  units,  but  outside  HCAs,  may  or 
may  not  adversely  modify  critical 
habitat,  depending  on  the  current 
condition  of  the  area  and  the  degree  of 
impact  anticipated  from  implementation 
of  the  project.  The  Service  envisions 
that,  as  habitat  within  the  HCAs  begins 
to  recover,  increasing  levels  of  harvest 
will  be  allowable  within  the  critical 
habitat  portion  outside  of  the  HCAs.  The 
potential  level  of  allowable  harvest  in 
the  non-HCA  portions  of  critical  habitat 
units  will  vary  over  time  for  each  unit, 
depending  on  local  and  provincial  owl 
populations  and  habitat  conditions  and 
will  be  determined  on  a  case-by-case 
basis  during  consultation. 

For  actions  that  result  in  moderate 
impacts,  reasonable  and  prudent 


alternatives  identified  by  the  Service 
may  involve  minor  modifications  to  the 
project's  configuration.  In  the  case  of  a 
proposed  upgrade  of  a  powerline  right- 
of-way  corridor,  for  example,  the 
Service  may  recommend  that  the 
corridor  be  expanded  on  one  side  of  the 
existing  corridor  versus  the  other  side  to 
avoid  impacts  to  habitat  where  the 
primary  constituent  elements  are  of 
higher  quality.  For  projects  that  may 
result  in  more  severe  impacts, 
reasonable  and  prudent  alternatives 
may  involve  more  substantial  project 
changes.  In  the  case  of  a  multiple-unit 
timber  sale,  the  Service  may  recommend 
that  certain  units  be  reduced  in  size, 
reconfigured,  relocated,  or  dropped 
altogether  to  avoid  impacts  to  primary 
constituent  elements.  The  Service  may 
recommend  alternate  timber  harvest 
prescriptions  in  certain  forest  types. 

No  reasonable  and  prudent 
alternatives  may  be  feasible  for  some 
proposed  actions.  For  example,  in  some 
areas  clearcutting  may  be  the  only 
technologically  and  economically 
feasible  means  of  cutting  the  timber  in 
these  cases,  no  reasonable  and  prudent 
alternatives  would  exist.  In  other  cases, 
due  to  a  lack  of  existing  habitat  or  high 
levels  of  fragmentation,  no  level  of 
harvest  may  be  possible  without 
resulting  in  the  destruction  or  adverse 
modification  of  critical  habitat.  In  both 
of  these  situations,  the  Service  would 
issue  an  adverse  modification  biological 
opinion  with  no  reasonable  and  prudent 
alternatives. 

Research  on  silviculture  or  other  types 
of  forest  management  practices  may 
negatively  affect  critical  habitat. 
However,  the  information  that  may 
result  from  such  research  may  offset  the 
perceived  impacts  of  the  action. 
Research  on  various  silvicultural 
practices  may  lead  to  new  methods  that 
would  shorten  the  time  needed  to 
produce  suitable  habitat,  or  timber 
harvest  prescriptions  that  are  more 
compatible  with  northern  spotted  owls. 
Wherever  possible,  research  should  be 
conducted  outside  of  critical  habitat 
units,  coordinated  throughout  the 
subspecies'  range,  and  based  upon  an 
approved  long-term  strategy. 

Some  activities  could  be  considered  to 
be  of  benefit  to  spotted  owl  habitat  and, 
therefore,  would  not  be  expected  to 
destroy  or  adversely  modify  critical 
habitat.  Examples  of  activities  that 
could  benefit  critical  habitat  in  some 
cases  include  protective  measures  such 
as  fire  suppression  or  forest-pest 
eradication,  as  well  as  silvicidtural 
treatments  that  may  improve  spotted 
owl  habitat.  There  is  a  need  for  research 
to  gather  data  that  may  support  or  refute 
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any  potential  benefits  from  actions  such 
as  these.  At  this  time,  they  should  be 
evaluated  on  a  case-by-case  basis. 

In  general,  those  activities  which  do 
not  remove  components  of  habitat  for 
spotted  owls  or  their  prey  species  are 
not  likely  to  destroy  or  adversely  modify 
critical  habitat.  Each  proposed  action 
would  be  examined  under  section  7  in 
relation  to  its  site-specific  impacts. 
Thus,  proposed  actions  such  as 
commercial  thinning  of  timber  stands 
and  other  selective  harvest  prescriptions 
may  or  may  not  destroy  or  adversely 
modify  critical  habitat,  depending  on  the 
type  and  extent  of  harvest  and  the  pre- 
project  condition  of  the  area  in  relation 
to  spotted  owl  habitat  needs.  The 
involved  Federal  agencies  can  assist  the 
Service  in  its  evaluation  of  proposed 
actions  by  providing  detailed 
information  on  the  habitat  configuration 
of  a  project  area,  habitat  conditions  of 
surrounding  areas,  and  information  on 
known  locations  of  spotted  owls. 

Federal  activities  outside  of  critical 
habitat  are  still  subject  to  review  under 
section  7  for  their  effect  on  owls.  The 
Service  expects  that  management 
activities  outside  of  critical  habitat  on 
Federal  lands  would  continue  to  be 
managed  as  recommended  by  the  ISC  or 
another  scientifically  valid  approach. 

Other  Conservation  Measures:  Non- 
Federal  Lands 

Section  9  of  the  Act  prohibits 
intentional  and  nonintentional  "take"  of 
listed  species  and  applies  to  all 
landowners  regardless  of  whether  or  not 
their  lands  are  within  critical  habitat. 
Section  10(a)(1)(B)  authorizes  the 
Service  to  issue  permits  for  the  taking  of 
listed  species  incidental  to  otherwise 
lawful  activities  such  as  timber 
harvesting.  Incidental  take  permit 
applications  must  be  supported  by  a 
habitat  conservation  plan  (HCP)  that 
identifies  conservation  measures  that 
the  permittee  agrees  to  implement  to 
conserve  the  species,  usually  on  the 
permittee's  lands.  A  key  element  of  the 
Service's  review  of  an  HCP  is  a 
determination  of  the  plan's  effect  upon 
the  long-term  conservation  of  the 
species.  An  HCP  would  be  approved 
and  a  section  10(a)  permit  issued  if  it 
would  minimize  and  mitigate  the 
impacts  of  the  taking  and  would  not 
appreciably  reduce  the  likelihood  of  the 
survival  and  recovery  of  that  species  in 
the  wild. 

Due  to  limited  Federal  involvement, 
the  Service  expects  that  few  if  any 
formal  section  7  consultations  would  be 
initiated  for  State  lands  that  are 
included  in  proposed  critical  habitat. 
The  States  are  still  subject  to  the  "take" 
prohibitions  under  section  9  of  the  Act, 


however,  and  may  enter  into  the  section 
10  HCP  process  where  appropriate. 

The  recommendations  provided  in  the 
ISC  Plan  for  State  lands  would  form  the 
basis  for  the  Service's  recommendations 
at  this  time.  Examples  are  such 
recommendations  as  changes  in  harvest 
patterns  and  silvicultural  techniques 
that  help  produce  and  maintain  habitat 
that  supports  some  level  of  breeding 
owls  and  improve  linkages  with  other 
areas.  The  Service  has  been  actively 
pursuing  discussions  with  the  States  on 
these  types  of  issues  and  expects  to 
work  closely  with  the  States  to  provide 
guidance  as  appropriate. 

The  proposed  designation  of  critical 
habitat  does  not  imply  that  lands 
outside  of  critical  habitat  do  not  play  an 
important  role  in  the  conservation  of  the 
owl.  Lands  outside  of  critical  habitat  are 
important  to  providing  nesting,  foraging, 
roosting,  and  dispersal  habitat  for  owls; 
they  are  subject  to  section  9 
prohibitions.  The  Service  envisions  that 
the  role  of  all  landownerships  in  the 
conservation  of  the  owl  outside  of 
critical  habitat  units  will  be  addressed 
through  section  7,  the  HCP  process,  the 
recovery  planning  process,  and  other 
appropriate  State  and  Federal  laws; 
recommendations  for  these  lands  were 
included  in  the  ISC  Plan  (Thomas  et  al. 
1990).  Implementation  of  these  types  of 
recommendations  are  important  to  the 
overall  conservation  of  the  owl.  The 
recovery  plan  will  very  likely  specify 
some  population  density  or  breeding 
success  rate  of  owls  on  private,  tribal. 
Federal,  and  State  lands  outside  of 
critical  habitat.  It  is  expected  that 
recovery  goals  will  be  achieved  in  the 
future,  probably  by  using  other 
conservation  mechanisms  available  to 
the  Service  and  other  landowners  (e.g.. 
land  exchanges,  conservation  and 
development  easements. 

Summary  of  Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  designate  critical  habitat  on 
the  basis  of  the  best  scientific  data 
available  and  to  consider  the  economic 
effects  and  other  relevant  impacts,  of 
specifying  any  particular  area  as  critical 
habitat.  The  Secretary  may  exclude 
areas  from  critical  habitat  if  he 
determines  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  the 
critical  habitat,  unless  he  determines, 
based  on  the  best  scientific  and 
commercial  data  available,  that  the 
failure  to  designate  such  areas  as 
critical  habitat  will  result  in  the 
extinction  of  the  species  concerned.  The 
Act  thus  requires  the  Service  to  evaluate 
those  economic  and  other  effects  likely 
to  take  place  due  to  the  designation  of 


critical  habitat,  and  to  consider  whether 
to  exclude  critical  habitats  based  upon 
those  impacts. 

The  economic  ejects  of  designating 
critical  habitat  for  the  spotted  owl  are 
the  incremental  impacts  over  and  above 
those  impacts  that  occurred  as  a  result 
of  implementation  of  management  plans, 
such  as  the  ISC  Plan,  and  previous 
events,  including  the  listing  of  the 
spotted  owl  as  a  threatened  species  in 
June  1990.  The  economic  analysis 
considers  the  critical  habitat  impacts  to 
be  those  incremental  impacts  that  are 
expected  as  a  result  of  the  critical 
habitat  proposal.  Although  not  required 
to  do  so  by  law,  the  Service  has 
included  in  the  economic  analysis  report 
(USFWS  1991d)  estimates  of  impacts 
from  listing  and  from  the  ISC  Plan. 

Industry  Trends  in  Impact  Area 

Forestry  in  the  Pacific  Northwest  has 
exerted  a  significant  influence  on  the 
economic  and  cultural  development  of 
that  region.  The  timber  industry  is 
cyclical  and  markets  in  the  Northwest 
were,  until  recently,  more  limited  by 
demand  than  supply.  The  1980s  brought 
unprecedented  change  to  the  economics 
of  timber-based  industries.  Competing 
demands  for  timber  resources  increased 
dramatically,  and  the  declining  base  of 
older  forests  became  the  focus  of 
political  strife.  The  historical  rate  of 
timber  harvest  on  public  lands  reached 
historically  high  levels  from  1983-1987. 
and  was  seriously  challenged  through 
the  court  system.  Federal  law  was  used 
to  challenge  agency  planning  activities; 
legislation  cited  included  NEPA.  NFMA. 
FLPMA.  and  the  Act.  As  a  result, 
significant  reductions  of  timber  harvest 
from  Federal  lands  occurred  through  the 
mid  to  late  1980s.  These  actions  were 
primarily  focused  on  protection  of  older 
forests,  as  well  as  on  the  spotted  owl 
and  other  species.  There  was  a  growing 
public  awareness  that,  once  a  stand  of 
older  trees  or  native  forest  was 
harvested,  the  intrinsic  benefits  and 
values  of  that  stand,  including  aesthetic, 
preservation,  and  ecological  values, 
were  essentially  lost.  As  a  result,  from 
1988  to  1989  the  timber  harvest  from 
Federal  lands  in  Oregon  was  reduced 
7.1%  or  990  million  board  feet  (nunbf) 
(Greber  1991).  This  occurred  prior  to  the 
listing  of  the  spotted  owl  as  a  threatened 
species  and  well  before  the  proposal  to 
designate  critical  habitat. 

Nimierous  other  factors  impact  the 
timber  industry  of  the  Northwest  and 
nationwide.  Increased  mechanization  is 
improving  worker  productivity;  the  past 
10  years  have  brought  a  32  percent 
increase  in  productivity,  and  an 
additional  7  percent  is  projected  in  the 
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critical  habitat,  and  to  consider  whether 
to  exclude  critical  habitats  based  upon 
those  impacts. 

The  economic  effects  of  designating 
critical  habitat  for  the  spotted  owl  are 
the  incremental  impacts  over  and  above 
those  impacts  that  occurred  as  a  result 
of  implementation  of  management  plans, 
such  as  the  ISC  Plan,  and  previous 
events,  including  the  listing  of  the 
spotted  owl  as  a  threatened  species  in 
June  1990.  The  economic  analysis 
considers  the  critical  habitat  impacts  to 
be  those  incremental  impacts  that  are 
expected  as  a  result  of  the  critical 
habitat  proposal.  Although  not  required 
to  do  so  by  law,  the  Service  has 
included  in  the  economic  analysis  report 
(USFWS  1991d)  estimates  of  impacts 
from  listing  and  from  the  ISC  Plan. 

Industry  Trends  in  Impact  Area 

Forestry  in  the  Pacific  Northwest  has 
exerted  a  significant  influence  on  the 
economic  and  cultural  development  of 
that  region.  The  timber  industry  is 
cyclical  and  markets  in  the  Northwest 
were,  until  recently,  more  limited  by 
demand  than  supply.  The  1980s  brought 
unprecedented  change  to  the  economics 
of  timber-based  industries.  Competing 
demands  for  timber  resources  increased 
dramatically,  and  the  declining  base  of 
older  forests  became  the  focus  of 
political  strife.  The  historical  rate  of 
timber  harvest  on  public  lands  reached 
historically  high  levels  from  1983-1987, 
and  was  seriously  challenged  through 
the  court  system.  Federal  law  was  used 
to  challenge  agency  plaiming  activities; 
legislation  cited  included  NEPA,  NFMA, 
FLPMA.  and  the  Act.  As  a  result, 
significant  reductions  of  timber  harvest 
from  Federal  lands  occurred  through  the 
mid  to  late  1980s.  These  actions  were 
primarily  focused  on  protection  of  older 
forests,  as  well  as  on  the  spotted  owl 
and  other  species.  There  was  a  growing 
public  awareness  that,  once  a  stand  of 
older  trees  or  native  forest  was 
harvested,  the  intrinsic  benefits  and 
values  of  that  stand,  including  aesthetic, 
preservation,  and  ecological  values, 
were  essentially  lost.  As  a  result,  from 
1988  to  1989  the  timber  harvest  from 
Federal  lands  in  Oregon  was  reduced 
7.1%  or  990  million  board  feet  (mmbf) 
(Greber  1991).  This  occurred  prior  to  the 
listing  of  the  spotted  owl  as  a  threatened 
species  and  well  before  the  proposal  to 
designate  critical  habitat. 

Numerous  other  factors  impact  the 
timber  industry  of  the  Northwest  and 
nationwide.  Increased  mechanization  is 
improving  worker  productivity;  the  past 
10  years  have  brought  a  32  percent 
increase  in  productivity,  and  an 
additional  7  percent  is  projected  in  the 


next  decade.  This  impact  has  translated 
into  a  decrease  in  the  number  of 
workers  required  to  process  one  million 
board  feet  of  timber  (from  12.09 
workers/mmbf  in  1980  to  7.33  workers/ 
mmbf  in  2000)  (Northwest  Forest 
Resource  Council  1989). 

This  job  loss  is  partly  due  to  other 
related  trends  in  the  timber  industry  that 
include  the  declining  base  of  old-growth 
forests.  Without  harvest  reductions, 
merchantable  old-growth  may  be 
depleted  in  as  little  as  10  years  in  some 
regions  and  up  to  50  years  in  others. 
Added  protection  of  critical  habitat  plus 
other  events  that  have  already  affected 
the  timber  industry  accelerate  the 
impacts,  rather  than  allowing  them  to 
occur  over  a  longer  period  of  time.  A 
related  factor  is  the  sustainability  of 
previous  harvest  rates.  Sessions  et  al 
(1990)  noted  that  the  record  level  of 
harvest  in  1983-1987  is  not  sustainable 
on  Oregon  forest  lands;  a  14  percent 
reduction  in  harvest  must  occur  in  the 
19908  to  reach  sustainable  harvest 
levels.  Loss  and  modification  of  older 
forest  habitat  have  led  to  the  decline  of 
the  spotted  owl.  The  spotted  owl  is  a 
creature  whose  existence  is  closely  tied 
to  habitat  stnictiu'e  of  older  forests  and, 
as  such,  has  also  become  part  of  the 
public  controversy  over  how  Federal 
lands  are  managed.  The  result  will  be  a 
further  reduction  in  timber  harvest. 

The  export  controversy  is  yet  another 
source  of  uncertainty  in  analyzing  the 
economic  effects  of  the  proposed 
spotted  owl  critical  habitat  designation. 
In  1988,  3.7  billion  board  feet  (bbf)  of 
timber  were  exported,  also  exporting 
some  associated  processing  employment 
opportunities.  The  loss  of  logs  due  to  the 
proposed  critical  habitat  designation  is 
equivalent  to  4.5  percent  of  annual  log 
exports.  The  market  interactions  of  price 
and  availability  throughout  the  export 
market  is  complex.  Some  industry 
analysts  have  noted  that,  with  naturally 
decreasing  availability  of  large  logs,  the 
export  market  would  be  in  a  decline  in 
the  mid-19g0s  with  or  without  further 
protection  of  older  forests. 

Many  of  the  above  factors  cannot  be 
subtracted  directly  from  the  overall 
economic  effects,  yet  must  be 
recognized  as  part  of  the  market 
environment  in  which  the  timber 
industry  operates.  The  primary  impact 
to  the  timber  industry  is  the  reduction  in 
clearcut  harvesting  practices  within 
proposed  critical  habitat  units.  If 
industry  is  able  to  develop  and 
implement  harvest  techniques  that  are 
compatible  with  habitat  requirements  of 
the  owl,  recovery  of  the  owl  may 
proceed  more  rapidly  and  the  negative 


economic  effects  of  critical  habitat  may 
be  reduced. 

Benefits 

The  conservation  of  the  spotted  owl 
and  its  habitat  through  designation  of 
critical  habitat  may  result  in  a  wide 
range  of  benefits.  These  benefits  include 
preservation  of  recreation  and  existence 
values  which  will  increase  the  benefits 
for  most  affected  activities.  Scenic 
beauty  contributes  to  the  quality  of 
forest  recreational  experiences.  Aquatic 
benefits  are  enhanced  by  reducing 
sediment  loads  and  improving  water 
temperatiu-e  which  may  lead  to  higher 
fishing  and  water-related  recreational 
values.  For  example,  empirical  research 
on  paired  watersheds  of  the  South  Fork 
of  Casper  Creek  in  northern  California 
(Rice  et  al.  1979)  demonstrated  that  42 
cubic  yards  (approximately  60  tons  of 
soil)  per  acre  were  lost  from  the 
watershed  following  logging  and 
associated  road  construction.  This  soil 
loss  was  above  that  of  baseline 
conditions,  and  the  data  were  based  on 
logging  practices  in  place  during  the 
1970s. 

Many  of  the  resource  services 
provided  by  critical  habitat  are  not 
marketed.  The  lack  of  market  prices 
makes  it  difficult  to  value  them  in  dollar 
terms,  as  compared  to  timber  harvest 
and  other  activities  (Peterson  and 
Randall  1984).  As  a  result,  this  analysis 
currentiy  focuses  on  the  cost  impacts, 
primarily  related  to  timber  harvest.  No 
comprehensive  estimate  of  the  benefits 
of  designating  critical  habitat  is  feasible 
with  available  data.  Rather,  the  analysis 
provides  a  discussion  of  the  kinds  of 
benefits  that  are  expected  to  ensue,  with 
empirical  examples  as  available.  For 
both  the  spotted  owl  and  its  habitat, 
existence  values  represent  an  additional 
category  of  non-use  benefit,  albeit  one 
that  remains  difficult  to  measure. 
Furthermore,  there  are  preservation 
benefits  that  society  places  on 
endangered  species  for  the  option  of 
future  recreational  use.  with  the 
knowledge  that  the  owl's  natural 
ecosystem  exists  and  is  protected,  and 
the  satisfaction  from  its  bequest  to 
future  generations.  Many  of  these 
benefits  are  expected  to  increase  in 
relative  value  over  time.  As  human 
activities  continue  to  reduce  older  forest 
habitat,  the  remaining  stands  will 
become  proportionately  less  available 
and  more  valuable.  Habitat  protection 
for  the  spotted  owl  clearly  benefits  other 
species  as  well  as  the  human  use  and 
enjoyment  of  these  species. 

Economic  Baseline 

In  assessing  the  economic  impacts  of 
the  proposed  critical  habitat,  the  Service 


has  used  the  expected  economic 
situation  consistent  with  restrictions 
that  were  in  place  at  the  time  of 
proposing  critical  habitat.  The  principal 
land  use  restrictions  that  were  already 
in  place  were  the  forest  and  resource 
management  plans,  ISC  Plan  and  its 
adoption  by  the  Federal  land  managing 
agencies,  and  the  listing  of  the  spotted 
owl.  The  two  major  Federal  land 
managers  involved,  the  Forest  Service 
and  Bureau,  have  indicated  their  intent 
to  implement  most  of  the  ISC  Plan  on  an 
interim  basis  until  they  complete  new 
resource  management  plans.  The  Bureau 
expects  to  implement  the  )ami8on  Plan, 
and  the  Forest  Service  stated  in  the 
Federal  Register  (55  FR  40412)  that  it 
would.x:onduct  timber  harvest  activities 
in  a  maimer  not  inconsistent  with  the 
ISC  Plan.  The  assumptions  are  that  the 
HCAs  of  the  ISC  Plan  would  be 
protected  from  harvest;  the  Forest 
Service  will  implement  the  50-11-40  rule 
on  its  lands,  and  the  Bureau  will 
implement  50-11-40  to  the  extent 
possible. 

The  ISC  Plan  is  the  most  likely  and 
realistic  planning  framework  of  which 
the  Service  is  aware.  The  Service 
realizes  that  the  Forest  Service  and 
Bureau  decisions  to  adopt  the  ISC  Plan 
in  whole,  or  in  part,  are  policy  decisions 
subject  to  change.  The  Forest  Service  is 
currently  enjoined  by  a  court  order  from 
implementing  the  ISC  Plan.  However, 
the  Service  believes  its  assumption  of 
ISC  Plan  implementation  is  more 
realistic  then  any  alternative  of  which  it 
is  aware. 

Most  critical  habitat  units  established 
in  this  proposed  rule  include  a 
component  of  the  HCAs.  Additional 
lands  adjacent  to  the  HCAs  were 
proposed  as  critical  habitat  to  provide 
further  protection  of  existing  habitat. 
The  Service  assumes  these  adjacent 
lands  would  have  been  managed  under 
the  50-11-40  rule,  as  per  the  ISC  Plan, 
and  that  there  will  be  no  harvest  in  the 
HCAs  as  recommended  by  the  ISC  Plan. 

For  the  purposes  of  this  analysis,  the 
Service  has  made  two  additional 
assumptions  concerning  reductions  in 
planned  harvest.  The  first  is  that,  in 
areas  added  to  the  HCAs,  80  percent  of 
the  planned  1991  harvest  above  50-11- 
40  rule  may  be  subject  to  restrictions, 
allowing  20  percent  of  harvest  planned 
in  critical  habitat  additions  to  proceed 
without  restrictions.  A  second 
assumption  in  the  economic  analysis  is 
that  there  is  a  distinction  between  the 
effects  of  listing  the  species  and  the 
incremental  effects  of  designating 
critical  habitat.  The  Usting  and  critical 
habitat  effects  in  the  additions  to  critical 
habitat  units  were  separated  as  follows: 
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(1)  70  percent  of  the  impacts  are 
attributed  to  the  listing  of  the  species 
and  application  of  the  jeopardy 
standard  and  incidental  take  guidelines; 
and 

(2)  30  percent  of  the  impacts  are 
attributed  to  the  designation  of  critical 
habitat  and  application  of  the  adverse 
modification  standard. 

The  Service  believes  that  jeopardy 
will  be  reached  before  adverse 
modification  in  the  preponderance  of 
consultations.  The  above  assumptions 
resulted  in  part  from  an  evaluation  of 
section  7  consultations  issued  to  the 
Forest  Service  and  Bureau  in  1990  and 
1991  (USFWS  1991b  and  c).  Each  critical 
habitat  imit  was  evaluated  in  relation  to 
existing  suitable  habitat  quantities, 
number  of  known  owl  pair  sites,  and 
distribution  of  suitable  habitat  within 
the  unit.  Actual  expected  impacts  will 
vary  by  area  and  will  be  reviewed  on  a 
case-by-case  basis.  The  above  should  be 
used  for  discussion  purposes  associated 
only  with  this  analysis. 

Affected  Agencies 

The  Service  assumes  in  the  economic 
analysis  that  the  impacts  to  Federal 
agencies  are  related  to  timber  harvest 
and  to  other  activities  such  as  surface 
mining  that  physically  alter  critical 
habitat.  The  Forest  Service  and  Bureau 
are  the  primary  agencies  affected  by  the 
proposed  critical  habitat  designation. 
However,  the  States,  Corps  of  Engineers, 
and  certain  Army  installations  within 
proposed  critical  habitat  also  may  be 
affected.  The  Bureau,  Forest  Service, 
Corps  of  Engineers,  Bureau  of  Mines, 
National  Park  Service,  Fish  and  Wildlife 
Service,  and  Federal  Energy  Regulatory 
Commission  have  permitting 
responsibilities  that  may  affect  activities 
other  than  timber  harvest.  (See  section 
on  Available  Conservation  Measures).  If 
a  potential  action  would  be  limited  or 
prohibited  by  another  statute  or 
regulation,  it  is  presumed  that  those 
impacts  are  attributable  to  pre-existing 
restrictions  and  not  to  the  ESA. 

Economic  Effects 

The  economic  effects  resulting  from 
adverse  modification  of  critical  habitat 
(effects  above  those  of  listing  and  other 
land  management  decisions)  are  the 
subject  of  the  economic  analysis 
(USFWS  1991d);  it  identifies  and 
quantifies,  as  feasible,  the  added 
probable  costs  and  benefits  that  may 
result  from  critical  habitat  designation 
for  the  northern  spotted  owl.  Economic 
effects  are  the  costs  or  benefits  to 
society  of  precluding  or  limiting  specific 
land  uses.  Economic  costs  and  benefits 
to  society  are  defined  as  the  changes  in 
economic  rents  and  consumer  surpluses 


expected  to  be  derived  fi-om  the  land 
area  imder  consideration,  with  and 
without  its  designation  as  critical 
habitat.  The  economic  analysis  also 
considers  regional  economic  impacts. 
Economic  impacts  are  the  employment 
and  revenue  consequences  of  critical 
habitat  designation  on  local  economies. 

The  Forest  Service  and  Bureau  data 
allow  a  comparison  of  their  planned 
1995  sales  with  recent  harvest  levels  in 
the  affected  area.  They  show  planned 
sales  of  3,021  mmbf  for  Forest  Service 
and  1,193  mmbf  for  the  Bureau.  For  the 
Forest  Service,  that  level  is  considerably 
below  the  average  annual  sale  in  the 
late  1980s,  whereas  the  Bureau  planned 
sale  is  slightly  higher  than  the  1985-1989 
average. 

In  deriving  their  estimates,  the  Forest 
Service  and  Bureau  made  somewhat 
different  assumptions  about  the  effects 
of  the  ISC  strategy.  Both  assumed  no 
timber  sales  in  the  habitat  conservation 
areas.  Forest  Service  assiuned  the  50- 
11-40  rule  would  apply  to  areas  outside 
the  habitat  conservation  areas  as  part  of 
the  ISC  plan,  which  would  reduce  the 
plaimed  harvest  in  those  areas  by  about 
72  percent,  on  average.  The  Bureau 
assumed  only  limited  adoption  of  the 
50-11-40  rule  in  its  With-ISC  volume 
estimates.  Because  the  critical  habitat 
units  currently  proposed  differ  in  total 
area  affected  from  the  May  6  proposal, 
the  With-critical  habitat  areas  estimates 
provided  by  the  Forest  Service  and 
Bureau  are  not  directly  used  in  this 
analysis.  Instead,  the  With-critical 
habitat  units  timber  volumes  were 
developed  based  on  the  currently 
proposed  acreages  for  the  Forest  Service 
and  Bureau  using  productivity  factors 
(BF/Acre)  for  each  forest  and  Bureau 
District  that  are  implicit  in  the  timber 
volume  estimates. 

An  average  of  80  percent  reduction  in 
planned  harvest  on  critical  habitat  units, 
outside  the  HCAs,  is  used  as  the  basis 
for  this  analysis  (as  described  above). 
This  is  consistent  with  the  Forest 
Service  limited  harvest  alternative 
which  assumed  that  approximately  28 
percent  of  planned  harvest  would  be 
permitted  in  the  areas  added  to  the 
CHAs.  Furthermore,  for  purposes  of  the 
analysis,  the  reduction  in  planned 
harvest  attributable  to  the  Endangered 
Species  Act  is  allocated  70  percent  to 
jeopardy  and  30  percent  to  adverse 
modification,  based  on  the  Service's 
estimate  of  the  likely  outcome  of  the 
consultations. 

Impacts  on  timber-based  revenue, 
employment,  and  revenue  sharing  with 
affected  counties  are  derived  directly 
from  these  changes  in  timber  volume. 
The  revenue  estimates  incorporate  the 
Forest  Service  rising  price  assumption 


whereby  prices  are  projected  to  rise 
significantly  by  1995  due  to  reduced 
Federal  timber  sales  caused  by 
implementation  of  the  ISC  strategy  and 
critical  habitat  designation,  the  ejects 
of  the  business  cycle  on  the  demand  for 
lumber,  and  other  factors  influencing  the 
timber  economy,  both  regionally  and 
nationally. 

The  gross  loss  to  the  U.S.  Treasury 
from  the  reduced  volume  of  timber  sales 
attributed  to  critical  habitat  ($54  million 
annually)  has  a  potential  for  two 
offsetting  balances:  First,  the 
administrative  cost  of  conducting  the 
timber  sales  is  a  cost  that  will  not  have 
to  be  borne  for  the  reduced  volume;  and 
second,  road  credits  associated  with  the 
reduced  volume  will  not  have  to  be 
deducted  from  the  sales  value  of  the 
timber.  Both  of  these  offsetting  balances 
have  been  estimated  ($11  miUion 
annually)  for  each  of  the  National 
Forests  and  the  administrative  costs 
have  been  estimated  for  the  Bureau 
Districts  in  the  Pacific  Northwest  States. 
The  results  of  deducting  the  appropriate 
administrative  costs  and  road  credits 
shows  a  net  loss  to  the  U.S.  Treasury 
attributable  to  the  designation  of  critical 
habitat  to  be  nearly  $43  million 
annually,  with  full  impacts  occurring  in 
1995. 

Estimates  of  timber-based 
employment  effects  caused  by  critical 
habitat  unit  designation  were  derived 
from  IMPLAN  input-output  models  of 
the  regional  economies.  The  IMPLAN 
modeling  system  was  developed  by 
Forest  Service  to  assess  the  regional 
economic  effects  of  changes  in  the 
availability  of  timber.  The  projected 
timber-based  employment  losses  used 
revised  job  response  coefficients  that 
were  adjusted  to  reflect  the  current 
productivity  estimates  for  the  timber 
industry  and  other  factors.  The 
reduction  of  timber  sales  results  in  a 
decrease  of  2,458  direct,  indirect,  and 
induced  jobs  attributable  to  critical 
habitat  impacts. 

The  potential  loss  of  timber-based 
employment  as  a  result  of  designating 
critical  habitat  for  the  northern  spotted 
owl  will  be  more  significant  in  some 
counties  of  the  three-state  area  than  in 
others.  Two  key  factors  are  the  degree 
to  which  a  county's  timber  industry 
relies  on  timber  harvests  in  other 
counties  and  how  important  a  part  the 
timber  industry  plays  in  the  county 
economy.  These  are  also  the  counties 
where  the  greatest  impact  to  the  spotted 
owl  has  also  occurred  due  to  the  degree 
of  habitat  loss  from  the  past  timber 
harvesting. 

The  county  employment  coefficients 
range  from  8.77  to  18.47  with  an  overall 
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whereby  prices  are  projected  to  rise 
significantly  by  1995  due  to  reduced 
Federal  timber  sales  caused  by 
implementation  of  the  ISC  strategy  and 
critical  habitat  designation,  the  ejects 
of  the  business  cycle  on  the  demand  for 
lumber,  and  other  factors  influencing  the 
timber  economy,  both  regionally  and 
nationally. 

The  gross  loss  to  the  U.S.  Treasury 
from  the  reduced  volume  of  timber  sales 
attributed  to  critical  habitat  ($54  miUion 
annually)  has  a  potential  for  two 
offsetting  balances:  First,  the 
administrative  cost  of  conducting  the 
timber  sales  is  a  cost  that  will  not  have 
to  be  borne  for  the  reduced  volume;  and 
second,  road  credits  associated  with  the 
reduced  volume  will  not  have  to  be 
deducted  from  the  sales  value  of  the 
timber.  Both  of  these  offsetting  balances 
have  been  estimated  ($11  million 
annually]  for  each  of  the  National 
Forests  and  the  administrative  costs 
have  been  estimated  for  the  Bureau 
Districts  in  the  Pacific  Northwest  States. 
The  results  of  deducting  the  appropriate 
administrative  costs  and  road  credits 
shows  a  net  loss  to  the  U.S.  Treasury 
attributable  to  the  designation  of  critical 
habitat  to  be  nearly  $43  million 
annually,  with  full  impacts  occiuring  in 
1995. 

Estimates  of  timber-based 
employment  effects  caused  by  critical 
habitat  unit  designation  were  derived 
from  IMPLAN  input-output  models  of 
the  regional  economies.  The  IMPLAN 
modeling  system  was  developed  by 
Forest  Service  to  assess  the  regional 
economic  effects  of  changes  in  the 
availability  of  timber.  The  projected 
timber-based  employment  losses  used 
revised  job  response  coefflcients  that 
were  adjusted  to  reflect  the  current 
productivity  estimates  for  the  timber 
industry  and  other  factors.  The 
reduction  of  timber  sales  results  in  a 
decrease  of  2,458  direct,  indirect,  and 
induced  jobs  attributable  to  critical 
habitat  impacts. 

The  potential  loss  of  timber-based 
employment  as  a  result  of  designating 
critical  habitat  for  the  northern  spotted 
owl  will  be  more  signiHcant  in  some 
counties  of  the  three-state  area  than  in 
others.  Two  key  factors  are  the  degree 
to  which  a  county's  timber  industry 
relies  on  timber  harvests  in  other 
counties  and  how  important  a  part  the 
timber  industry  plays  in  the  county 
economy.  These  are  also  the  counties 
where  the  greatest  impact  to  the  spotted 
owl  has  also  occurred  due  to  the  degree 
of  habitat  loss  from  the  past  timber 
harvesting. 

The  county  employment  coefficients 
range  from  8.77  to  18.47  with  an  overall 


average  of  12.87.  The  coefficients 
projected  direct,  indirect  and  induced 
employment  effects.  Designating  critical 
habitat  may  cause  a  potential  loss  of 
1,538  direct  industry  jobs,  or  1.4  percent 
of  the  total  employment  (SIC  24).  The 
percent  of  timber  industry  jobs  lost 
varies  by  county  and  ranges  from  0.0 
percent  to  6  percent.  Oregon  is  the  most 
heavily  impacted  with  1,201  direct  jobs 
lost  out  of  the  total  1,538. 

Federal  timber-based  revenues  are 
shared  with  the  States  and  counties 
where  the  timber  is  harvested  (25 
percent  of  gross  revenues  for  Forest 
Service  and  50  percent  for  the  Bureau). 
Those  payments  are  expected  to  be 
reduced  by  $20  million  when  critical 
habitat  is  designated.  About  25  percent 
of  Bureau  land  in  Oregon  are  Coos  Bay 
Wagon  Road  lands  for  which  counties 
receive  6.6  percent  of  timber  based 
revenue,  based  on  the  State  severance 
tax  rate.  That  lower  rate  of  revenue 
sharing  is  not  included  in  the  estimates 
presented  here,  making  the  total  revenue 
share  lost  an  overestimate. 

Predictions  of  impacts  on  either 
revenues  or  employment  beyond  1995 
are  highly  uncertain  because  so  many 
important  factors  are  subject  to  change 
over  a  longer  period  of  time.  For 
example,  the  Forest  Service  estimates 
indicate  that  stumpage  prices  will 
decline  some  7  percent  from  their  1995 
levels  by  the  year  2000  due  to 
fluctuations  in  the  economy,  reducing 
the  critical  habitat  impact  on  revenues 
accordingly.  Conversely,  the  private 
sector  response  to  higher  prices,  which 
tends  to  offset  the  impacts  of  lower 
Federal  timber  sales,  may  not  be 
sustainable  over  the  long  term. 

A  number  of  factors  are  expected  to 
offset  employment  losses  as  a  result  of 
critical  habitat  designation  over  the 
longer  term.  Advances  in  silvicultural 
techniques  that  may  permit  timber 
harvest  without  adversely  modifying 
spotted  owl  habitat  have  the  potential  to 
reduce  impacts,  as  they  become  more 
widely  implemented  and  more  cost 
effective.  The  effects  of  such 
developments  are  as  yet  uncertain  but, 
by  allowing  some  timber  harvest  in 
critical  habitat,  they  may  reduce  the 
longer  term  impacts  on  revenues  and 
employment.  Moreover,  the  Service 
expects  that  as  second-growth  timber 
stands  in  critical  habitat  mat\u«,  a 
portion  of  the  annual  yield  may 
eventually  be  harvestable  without 
adverse  effects  on  spotted  owl  critical 
habitat. 

There  are  other  considerations  which 
may,  over  time,  affect  the  relative  values' 
society  places  on  conservation  of  the 
spotted  owl  and  its  habitat  versus  the 
timber  flow  it  can  produce.  A  number  of 


studies  have  shown  that  the  value 
society  places  on  preservation  of  unique 
or  irreplaceable  natural  resources  tends 
to  increase  as  populations  and  real 
income  levels  increase  (Krutilla  and 
Fisher  1975).  Thus,  over  the  longer  term, 
as  increasing  numbers  of  species  are 
threatened  or  endangered  and  their 
habitats  become  increasingly  scarce  due 
to  development  and  other  pressures,  a 
wealthier  society  may  fmd  that  it  places 
ever  higher  value  on  those  few  species 
and  unique  areas  that  remain. 

Effects  on  Mining  and  Mineral 
Exploration 

The  U.S.  Geological  Survey  has 
identiffed  three  areas  (mineral  terranes) 
with  the  potential  for  undiscovered 
deposits  within  the  Medford  Quadrangle 
and  one  additional  terrane  throughout 
the  Cascade  Mountains.  The  types  of 
deposits  that  could  be  discovered 
include  sulfides,  epithermal  veins,  and 
porphyry  copper. 

Effect  on  State  and  Private  Lands 

Impacts  of  critical  habitat  designation 
may  occur  for  timber  and  non-timber 
activities  on  State  land  where  there  is  a 
Federal  involvement  (e.g..  Federal 
funding,  permitting,  etc.)  subject  to 
section  7  of  the  Act.  Impacts  on  State  or 
private  entities  may  also  result  if  the 
decision  on  a  proposed  action  in 
Federally-owned  critical  habitat,  such  as 
a  right-of-way  permit,  could  affect 
economic  activity  on  adjoining  non- 
Federal  land.  Each  action  would  be 
evaluated  by  the  Federal  agency  under 
section  7  in  relation  to  its  site-specific 
impact  and  spotted  owl  habitat  needs. 

Balancing  Process  and  Criteria 

Congress  foresaw  the  possibility  that, 
in  some  instances,  the  designation  of 
critical  habitat  might  have  significant 
economic  impacts,  and  therefore 
authorized  the  Secretary  to  exclude 
areas  if  the  benefits  of  exclusion 
outweigh  the  benefits  of  inclusion  as 
long  as  the  exclusion  would  not  lead  to 
the  extinction  of  the  species  [section 
4(b)(2)  of  the  Act).  During  the  process  of 
developing  this  proposed  rule,  the 
Service  adopted  a  process  and  set  of 
criteria  to  use  in  balancing  the  economic 
costs  and  benefits  for  designating 
spotted  owl  critical  habitat.  Additional 
detail  related  to  the  balancing  process 
and  criteria  are  found  in  "Report  on  the 
Balancing  Process  and  Criteria  for  the 
Northern  Spotted  Owl"  (USFWS  1991e). 

The  process  used  to  balance  the 
economic  costs  and  benefits  of  critical 
habitat  designation  included  several 
steps.  The  Service  first  identified  those 
areas  that  meet  the  definition  of  critical 
habitat  in  section  3(5)  of  the  Act. 


Concurrently,  an  economic  analysis  was 
conducted  to  ascertain  the  anticipated 
economic  consequences  of  designating 
these  areas  as  critical  habitat,  using  the 
county  as  the  base  level  of  analysis. 
Balancing  criteria  were  developed  from 
both  the  biological  and  economic 
perspectives. 

The  primary  biological  criteria  were 
based  on  the  availability  of  the  four 
primary  constituent  elements  (i.e., 
nesting,  roosting,  foraging,  and 
dispersal),  condition  and  quality  of 
habitat,  biological  problems  that  existed 
in  the  local  area,  and  location  of  the 
area  within  the  range  of  the  owl. 

All  counties  in  the  impact  area  were 
screened  against  the  economic  criteria, 
and  those  counties  with  the  highest 
vulnerability  selected  for  additional 
review  and  discussion.  The  economic 
screening  criteria  used  to  identify  the 
coimties  with  the  highest  economic 
impact  were: 

(1)  The  1990  county  unemployment 
rate; 

(2)  County  per  capita  income; 

(3)  Percent  dependency  on  federal 
timber 

(4)  Population  per  square  mile; 

(5)  Percent  of  timber  processed  that  is 
over  100  years  old:  and 

(6)  The  relative  size  of  the  timber 
industry  in  the  county. 

Economic  factors  that  were  considered 
during  the  second  level  of  analysis  of 
the  high  impact  counties  included: 

(1)  Industry  trends  in  the  county  from 
1980-1990,  including  whether  or  not  the 
county  is  becoming  more  or  less 
dependent  on  the  timber  industry  for 
employment; 

(2)  Human  migration  into  or  out  of  the 
county; 

(3)  Log  flows  into  and  out  of  the 
county;  and 

(4)  Total  log  supply  as  compared  to 
dependency  on  Federal  timber  supplies. 
As  a  result  of  this  two-tiered  analysis, 
decisions  were  made  to: 

(a)  Delete  the  area  of  critical  habitat; 

(b)  Retain  the  area  of  critical  habitat 
as  proposed;  or 

(c)  Modify  the  boundaries  of  the 
critical  habitat. 

The  decision  and  the  rationale  were 
documented. 

Mining,  recreation,  and  other  non- 
forest  product  impact  areas  were 
individually  identified  and  evaluated  to 
determine  whether  or  not  the  critical 
habitat  units  could  be  modified  to 
exclude  those  areas  of  high  impacts.  As 
a  result  the  Service  is  proposing  to 
exclude  from  critical  habitat  units  all 
sold  but  unharvested  timber  sales.  This 
affects  about  4.7  bbf  of  timber  and 
results  in  an  avoidance  of  expenditures 
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to  the  Federal  government  of  about  $50 
million. 

Although  the  Service  did  not  apply  the 
formal  economic  analysis/balancing 
process  to  the  approximately  3  miUion 
acres  of  private  lands  included  in  the 
May  6  proposal,  the  decision  not  to 
include  private  lands  in  the  revised 
proposal  is  partially  attributable  to  a 
judgment  that  the  costs  of  including 
these  areas  as  critical  habitat  outweigh 
the  few  benefits.  Therefore,  as 
explained  previously  (see  Difference 
from  Previous  Proposal  section),  private 
lands  were  not  included  in  this  proposal. 
A  comparison  of  the  relatively  small 
benefits  to  the  potentially  signiHcant 
economic  and  other  costs  that  might 
have  resulted  from  designating  these 
lands  confirms  the  Service's  judgment 
that  these  lands  should  not  be  included. 

Summary  of  Comments  and 
Recommenda  tions 

In  the  May  6, 1991,  proposed  rule  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  this 
revised  proposal.  The  comment  period 
was  open  from  May  6, 1991,  through 
June  5, 1991.  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
asked  to  comment.  On  May  7,  8,  or  9,  the 
Service  published  notices  in  29 
newspapers  in  California,  Oregon,  and 
Washington  announcing  the  pubhcation 
of  the  proposed  rule,  and  the  locations, 
dates  and  times  of  the  public  hearings. 

The  Service  conducted  four  public 
hearings  on  this  issue:  In  Eureka, 
California  on  May  20, 1991;  in  Creswell, 
Oregon  on  May  22, 1991;  in  Olympia, 
Washington  on  May  23, 1991;  and  in 
Portland,  Oregon  on  May  24, 1991.  The 
Service  accepted  testimony  from  the 
public  from  1  to  4  p.m.  and  from  6  to  9 
p.m.  on  each  of  those  days.  The  Service 
announced  the  dates,  times,  and 
locations  of  the  public  hearings  in  the 
Federal  Register  on  May  7, 1991  (56  FR 
21123). 

During  the  30-day  comment  period, 
the  Service  received  approximately 
16,400  written  comments.  In  addition. 
364  people  testified  at  the  4  public 
hearings.  The  Service  received 
comments  from  the  Forest  Service, 
Bureau  of  Land  Management,  Bureau  of 
Indian  Affairs  (including  the  Quinalt, 
Hoopa,  Warm  Springs,  Covelo,  and 
Yakima  Indian  Nations),  the  Bonneville 
Power  Administration,  California 
Resources  Agency  (including  the 
Department  of  Fish  and  Game), 
California  State  Board  of  Forestry, 
California  Department  of 


Transportation,  Washington  Department 
of  Natural  Resources,  and  several  state 
colleges  and  universities.  The 
Governor's  offices  of  Washington  and 
Oregon  and  members  of  legislatures 
from  all  three  states  submitted 
comments.  One  U.S.  Senator  and  one 
member  of  the  House  of  Representatives 
also  submitted  comments.  "The  Service 
received  comments  from  numerous 
county  and  local  governments, 
environmental  groups,  timber  and  wood 
products  associations,  several  law  firms, 
and  scientific  organizations. 

Although  many  people  submitting 
comments  did  not  state  a  clear  position 
on  the  designation  of  critical  habitat,  the 
majority  of  the  comments  were 
concerned  over  the  impact  of  the 
designation  of  critical  habitat  or  over 
the  amount  of  land  being  designated,  but 
did  not  totally  oppose  designation.  The 
remaining  letters  were  either  supportive 
(6  percent]  or  failed  to  state  a  position 
on  the  proposal  (12  percent).  Many  of 
the  letters  received  were  form  letters  or 
petitions,  or  raised  more  than  one  issue. 
Of  the  letters  submitted,  39  percent 
raised  biological  issues;  66  percent 
raised  economic  issues;  48  percent 
raised  administrative,  legal  or 
procedural  issues;  and  3  percent 
suggested  specific  changes  to  critical 
habitat  boundaries. 

The  comments  received,  whether 
written  or  oral,  have  been  grouped 
under  issues.  The  Service's  general 
responses  are  summarized  as  follows: 

Administrative  and  Legal  Issues 

Issue  1:  A  number  of  commentors 
stated  that  the  Service's  comment 
period,  notifications  on  public  hearings, 
and  number  of  public  hearings  were 
insufBcient  for  the  public  to  become 
fully  involved  with  the  decisionmaking 
process.  Many  were  concerned  by  the 
lack  of  decisionmakers  present  at  the 
hearings.  The  Service  should  have 
personally  notified  every  owner  of  land 
within  proposed  critical  habitat. 

Service  Response:  The  Service 
recognizes  the  controversial  nature  of 
this  proposal  and  has  an  extensive 
notification  process  described  at  the 
beginning  of  this  section.  To  ensure  the 
fullest  possible  consideration  of  public 
comments  in  developing  this  critical 
habitat  designation,  the  Service  decided 
to  publish  a  revised  proposal  following  a 
30-day  comment  period  on  the  initial 
proposed  rule  of  May  6, 1991;  four  public 
hearings  were  held  following  the  initial 
proposal.  After  publication  of  this 
revised  proposal,  the  Service  will  hold  a 
second  public  comment  period  (60  days) 
and  conduct  four  additional  hearings  on 
this  revised  proposal  (see  "DATES"  and 
"ADDRESSES").  Both  written  and  oral 


comments  received  from  the  public  have 
been  and  will  continue  to  be  considered 
by  the  Service  in  the  development  of 
this  critical  habitat  designation.  The 
Service  believes  that  the  public  will 
have  ample  opportunity  for  their 
information  to  be  considered  in  the  final 
decision. 

As  with  all  pubUc  meetings  involving 
endangered  species  listing  issues,  the 
critical  habitat  meetings  were  chaired 
by  a  hearings  officer,  with  other  Service 
administrators,  managers,  biologists, 
and  public  affairs  specialists  present. 
An  information  center  was  available  at 
each  meeting  to  provide  written  brieflng 
materials  and  maps.  Service  biologists 
were  also  present  to  answer  questions 
from  the  public.  Service  decisionmakers 
were  present  at  the  public  hearings; 
however,  these  meetings  are  solely  for 
the  purpose  of  soliciting  information 
from  the  pubUc;  no  decisions  are  to  be 
made  at  the  public  hearings.  All 
information  gathered  is  considered  in 
the  decisionmaking  process. 

Issue  2:  Several  individuals  submitted 
comments  regarding  what  individual  at 
what  governmental  level  should  make 
the  fmal  decision  on  critical  habitat. 
Some  suggested  that  one  person  should 
not  make  the  decision;  rather  a  panel 
should  have  that  responsibility.  Some 
wanted  the  people  of  Washington, 
Oregon,  and  California  to  vote  on  the 
issue.  Some  suggested  that  people  far 
removed  from  the  Pacific  Northwest  do 
not  have  the  personal  experience 
necessary  to  make  the  decision. 

Service  Response:  The  Act  requires 
the  Secretary  of  the  Interior  to  make 
decisions  with  respect  to  Usting  species 
and  designating  critical  habitat.  For 
most  issues,  the  Secretary  has  delegated 
this  responsibility  to  the  Director  of  the 
Fish  and  Wildlife  Service.  The  Director 
considers  public  comments,  input  from 
other  agencies  and  governmental 
departments,  and  staff 
recommendations  before  making  these 
decisions.  The  Service  specifically 
published  a  preliminary  proposed  rule  to 
allow  for  the  fullest  possible 
consideration  of  public  comments.  In 
addition,  the  Service  has  taken  the 
unprecedented  step  to  publish  another 
proposal  to  ensure  that  the  public  had  a 
second  opportunity  to  review  this  issue. 

Issue  3:  Some  commented  that 
members  of  environmental  groups,  their 
attorneys,  and  the  courts  should  not 
direct  Service  policy.  Members  of  the 
public  seemed  to  feel  that  the 
government  has  been  "swindled  and 
taken  over  by  environmental  radicals." 
Alternatively,  many  felt  that  the  timber 
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comments  received  from  the  public  have 
been  and  will  continue  to  be  considered 
by  the  Service  in  the  development  of 
this  critical  habitat  designation.  The 
Service  believes  that  the  public  will 
have  ample  opportimity  for  their 
information  to  be  considered  in  the  final 
decision. 

As  with  all  pubUc  meetings  involving 
endangered  species  listing  issues,  the 
critical  habitat  meetings  were  chaired 
by  a  hearings  officer,  with  other  Service 
administrators,  managers,  biologists, 
and  public  affairs  specialists  present. 
An  information  center  was  available  at 
each  meeting  to  provide  written  briefing 
materials  and  maps.  Service  biologists 
were  also  present  to  answer  questions 
from  the  public.  Service  decisionmakers 
were  present  at  the  public  hearings; 
however,  these  meetings  are  solely  for 
the  purpose  of  soliciting  information 
from  the  public;  no  decisions  are  to  be 
made  at  the  pubhc  hearings.  All 
information  gathered  is  considered  in 
the  decisionmaking  process. 

Issue  2:  Several  individuals  submitted 
comments  regarding  what  individual  at 
what  governmental  level  should  make 
the  final  decision  on  critical  habitat. 
Some  suggested  that  one  person  should 
not  make  the  decision;  rather  a  panel 
should  have  that  responsibility.  Some 
wanted  the  people  of  Washington. 
Oregon,  and  CaUfomia  to  vote  on  the 
issue.  Some  suggested  that  people  far 
removed  from  the  Pacific  Northwest  do 
not  have  the  personal  experience 
necessary  to  make  the  decision. 

Service  Response:  The  Act  requires 
the  Secretary  of  the  Interior  to  make 
decisions  with  respect  to  Hsting  species 
and  designating  critical  habitat.  For 
most  issues,  the  Secretary  has  delegated 
this  responsibility  to  the  Director  of  the 
Fish  and  Wildlife  Service.  The  Director 
considers  public  comments,  input  from 
other  agencies  and  governmental 
departments,  and  staff 
recommendations  before  making  these 
decisions.  The  Service  specifically 
published  a  preliminary  proposed  rule  to 
allow  for  the  fullest  possible 
consideration  of  public  comments.  In 
addition,  the  Service  has  taken  the 
unprecedented  step  to  publish  another 
proposal  to  ensure  that  the  public  had  a 
second  opportunity  to  review  this  issue. 

Issue  3:  Some  commented  that 
members  of  environmental  groups,  their 
attorneys,  and  the  courts  should  not 
direct  Service  policy.  Members  of  the 
public  seemed  to  feel  that  the 
government  has  been  "swindled  and 
taken  over  by  environmental  radicals." 
Alternatively,  many  felt  that  the  timber 


industry  had  exerted  too  great  an 
infiuence  on  the  Service's  proposal. 

Service  Response:  The  mission  of  the 
Service  is  to  conserve,  protect,  and 
enhance  fish  and  wildlife  and  their 
habitats  for  the  continuing  benefit  of  the 
American  people.  Section  2(c)(1)  of  the 
Act  declares  the  policy  of  Congress  that 
all  Federal  agencies  shall  seek  to 
conserve  all  threatened  and  endangered 
species  and  shall  utilize  their  authorities 
in  furtherance  of  the  purposes.  The  basic 
purpose  of  the  Act,  as  stated  in  section 
2(b)  is  to  provide  the  means  for 
conserving  ecosystems  upon  which 
endangered  and  threatened  species 
depend.  The  Service  has  proposed  a 
designation  of  critical  habitat  that 
would  benefit  the  northern  spotted  owl, 
as  required  by  the  Act  and  in  response 
to  an  order  in  Northern  Spotted  Owl  v. 
Lujan,  No.  C88-573Z  (W.D.  Wash.) 
(Court),  resulting  from  a  suit  brought 
against  the  Service  by  several 
envirorunental  groups.  Compliance  with 
both  the  congressional  mandates  of  the 
Act  and  the  Court's  order  is  required  of 
the  Service.  While  the  Service 
considered  comments  of  both 
environmental  and  industry  groups,  all 
written  and  oral  comments  were  given 
equal  consideration.  Neither 
environmental  groups  nor  forest  product 
companies  are  directing  Service  policy. 

Issue  4:  A  number  of  commentors 
stated  that  the  Service's  decisions  to  Ust 
the  owl  and  to  propose  critical  habitat 
were  political.  The  Service  would  not 
have  carried  out  these  actions  had  they 
not  been  sued  by  environmentalists. 

Service  Response:  The  decisions  to 
list  the  owl  and  to  propose  its  critical 
habitat  were  based  on  the  mandates  of 
the  Act.  Although  there  have  been  many 
lawsuits  affecting  this  and  related 
issues,  the  Service  has  concluded  from 
the  evidence  that  the  owl  is  threatened 
and  that  changes  to  forest  management 
will  need  to  occur  to  avoid  its  loss. 

Issue  5:  Some  commented  that  the 
Service  should  prepare  an 
Environmental  Impact  Statement  (EIS) 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  on  the  proposed 
designation  of  critical  habitat  prior  to 
publishing  a  final  rule. 

Service  Response:  The  decision  in 
Pacific  Legal  Foundation  v.  Andrus,  657 
F.  2d  829  (6th  Cir.  1981).  held  that  as  a 
matter  of  law  an  EIS  is  not  required  for 
listings  under  the  Act.  The  decision 
noted  that  preparing  EIS's  on  listing 
actions  does  not  further  the  goals  of 
NEPA  or  the  Act.  The  Service  believes 
that,  under  the  reasoning  of  this 
decision,  preparing  an  EIS  on  the 
proposed  critical  habitat  designation 
would  not  further  the  goals  of  NEPA  or 


the  Act.  NEPA  documentation  may  be 
done  on  Forest  Service  and  Bureau 
management  plans  and  activities  that 
involve  critical  habitat;  section  7 
consultation  is  conducted  on  those 
actions. 

Issue  6:  A  few  commented  that  the 
Service  should  not  finalize  a  rule  of  this 
magnitude  because  it  will  become 
precedent  setting.  Critical  habitat  for 
other  wide-ranging  species  such  as  the 
red-cockaded  woodpecker  could  also  be 
proposed. 

Service  Response:  The  Act  requires 
the  Service  to  designate  critical  habitat 
to  the  maximum  extent  prudent  and 
determinable  at  the  time  a  species  is 
listed  as  threatened  or  endangered,  In 
the  case  of  the  northern  spotted  owl,  the 
Service  identified  areas  that  contain 
essential  habitat  features  (primary 
constituent  elements)  and  areas  that 
require  special  management.  Proposed 
critical  habitat  designation  for  the 
spotted  owl  is  not  a  precedent;  the 
Service  has  designated  critical  habitat 
for  more  than  100  threatened  or 
endangered  species  nationwide.  This 
includes  other  wide-ranging  species 
such  as  the  whooping  crane,  which 
migrates  from  its  wintering  area  in 
Texas  to  its  nesting  area  in  northern 
Canada.  Designation  of  critical  habitat 
is  done  according  to  the  biological 
requirements  of  the  subject  species,  so 
.  critical  habitat  designation  for  the 
spotted  owl  will  not  influence  such 
designation  for  other  species. 

Issue  7:  A  number  of  commentors 
stated  that  the  Service  does  not  need  to 
designate  critical  habitat  because  the 
species  is  already  listed  as  threatened 
and  section  7  can  be  used  to  protect  the 
species.  Ihe  guidelines  that  have  been 
implemented  to  reduce  "take  of  owls"  in 
the  three  States  adequately  protect 
habitat. 

Service  Response:  Section  9  of  the 
Act  refers  to  "take"  of  a  listed  species. 
The  term  "take"  is  defined  in  the  Act 
and  its  implementing  regulations  as  "to 
harm,  harass,  pursue,  himt,  wound,  kill, 
trap,  capture,  or  collect  or  to  attempt  to 
engage  in  any  such  conduct."  Incidental 
take  is  taking  that  is  incidental  to.  and 
not  the  purpose  of,  an  otherwise  lawful 
activity.  The  Service's  guidelines  on 
avoiding  incidental  take  serve  to 
minimize  immediate  impacts  to 
individual  owls,  but  do  not  contribute 
significantly  to  the  species'  recovery. 
The  guidelines  implemented  by  the  three 
States  are  intended  only  to  address 
take.  However,  implementation  has 
been  variable  with  only  the  State  of 
California  and  some  private  landowners 
in  California  taking  an  active  role  in 
developing  habitat  conservation  plans 


for  owls.  Similarly,  section  7,  in  the 
absence  of  critical  habitat,  ensures  that 
Federal  actions  will  not  likely 
jeopa;dize  the  continued  existence  of 
the  species,  but  does  not  focus  on  long- 
term  protection  to  the  species'  habitat. 
Critical  habitat,  on  the  other  hand,  is 
an  additional  protective  mechanism 
mandated  for  listed  species  when  it  is 
both  prudent  and  determinable.  Critical 
habitat  identifies  areas  essential  to 
species  conservation  and.  thus, 
contributes  to  species  recovery  by 
protecting  habitat  whether  or  not  it  is 
currently  occupied  by  the  species.  This 
statutory  authority  was  intended  by 
Congress  to  provide  a  mechanism  to 
protect  areas  that  will  contribute  to  the 
long-term  recovery  of  the  species. 

Issues  Related  to  the  Designation 
Process 

Issue  8:  Some  stated  that  the  Service 
should  have  coordinated  the  proposal 
with  other  land  management  plans  such 
as  the  ISC  Plan.  Forest  Service  Forest 
Plans,  and  Bureau  Resource 
Management  Plans. 

Service  Response:  The  Service  did 
take  into  consideration  other  owl 
planning  efforts  and  has  reviewed  and 
discussed  these  efforts  as  appropriate. 
Neither  the  Forest  Service  nor  the 
Bureau  have  yet  adopted  long-term 
management  plans  that  provide 
adequate  protection  for  owl  habitat 
throughout  the  range  of  the  subspecies. 
In  using  the  best  available  scientific  and 
commercial  information  in  its  evaluation 
for  proposing  critical  habitat,  the 
Service,  by  including  the  ISC  Plan's 
HCA  system,  incorporated  the 
foundation  of  current  Forest  Service  and 
Bureau  interim  management  plans.  The 
Service  discussed  with  some  ISC  and 
recovery  team  members,  the  Forest 
Service,  and  the  Bureau  during  this 
effort,  to  ensure  that  the  most  current 
owl  data  and  other  information 
available  was  used  to  revise  the  critical 
'  habitat  proposal.  However,  critical 
habitat  is  not  a  plan.  It  is  an  inventory 
of  habitat  and  areas  that  contain  the 
features  essential  to  the  conservation  of 
the  owl.  Management  of  critical  habitat 
will  need  to  be  addressed  through  the 
recovery  and  land  management  planning 
processes.  The  Service  is  assisting  in 
these  efforts. 

Issue  9:  The  Service  received  several 
comments  related  to  recovery  planning. 
Many  individuals  believed  that  the 
Service  should  delay  the  designation  of 
critical  habitat  for  the  northern  spotted 
owl  until  the  Department  of  the  Interior 
has  prepared  a  recovery  plan  and 
identified  population  levels  needed 
before  the  owl  can  be  removed  from  the 
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list  of  threatened  species.  Some 
suggested  that  the  designation  of  critical 
habitat  would  circumvent  the  recovery 
planning  process,  in  that  the  Service  will 
have  decided  the  specific  land  areas  and 
management  goals  necessary  to 
conserve  the  owl  before  the  recovery 
team  can  begin  its  work.  The 
designation  of  critical  habitat  may 
interfere  with  the  recovery  of  the  owl  by 
precluding  management  options. 

Many  suggested  that  the  Service  could 
avoid  designating  critical  habitat 
altogether  by  preparing  a  recovery  plan. 
The  recovery  plan  would  not  have  the 
same  adverse  economic  effects  as  would 
the  designation  of  critical  habitat 
because  recovery  plans  contain  no 
legally  binding  recommendations. 

Service  Response:  The  Act  requires 
the  Service  to  designate  critical  habitat, 
to  the  maximum  extent  prudent  and 
determinable,  at  the  time  a  species  is 
listed  as  endangered  or  threatened.  The 
Act  requires  the  preparation  of  a 
recovery  plan  for  a  species  following  its 
listing  as  endangered  or  threatened. 
Thus,  the  Act  places  the  designation  of 
critical  habitat  earlier  in  time  than  the 
development  of  a  recovery  plan. 

The  Service  recognizes  the 
relationship  between  recovery  planning 
and  critical  habitat,  because  the  Act 
joins  the  two  processes  through  its 
definition  of  conservation.  However, 
critical  habitat  is  not  a  plan  or  strategy. 
It  does  not  specify  population  goals, 
recovery  objectives,  nor  identify  specific 
management  criteria  for  designated 
lands.  These  are  to  be  done  through  the 
recovery  planning  process. 

Critical  habitat  will  not.  in  itself,  lead 
to  the  recovery  of  the  species.  Critical 
habitat  provides  one  of  several 
measures  available  to  contribute  in  the 
conservation  of  a  species.  Other 
measures  provided  under  the  Act 
include  sections  7(a)(1)  and  7(a)(2) 
(requiring  Federal  agencies  to  further  the 
purposes  of  the  Act  by  carrying  out 
conservation  programs  and  insuring  that 
Federal  actions  will  not  likely 
jeopardize  the  continued  existence  of 
the  listed  species);  section  9  (prohibition 
of  taking  of  listed  species);  section  10 
(habitat  conservation  planning  on  State 
and  private  lands);  and  section  6 
(cooperative  State  and  Federal  grants). 

Recovery  planning  is  the  "umbrella" 
that  guides  all  of  these  activities  and 
promotes  a  species'  conservation  and 
eventual  delisting.  Recovery  plans 
provide  guidance,  which  may  include 
population  goals  and  identification  of 
areas  that  are  in  need  of  protection  or 
special  management,  so  that  a  species 
can  be  removed  from  the  list  of 
endangered  and  threatened  wildlife  and 
plants.  Recovery  plans  also  include 


management  recommendations  for  areas 
proposed  or  designated  as  critical 
habitat.  Critical  habitat  promotes 
recovery  by  highlighting  areas  that 
should  be  given  additional  consideration 
in  the  recovery  planning  process. 
Critical  habitat  helps  focus  conservation 
activities  by  identifying  areas  that 
contain  essential  habitat  features 
(primary  constituent  elements]  and  that, 
by  virtue  of  their  location,  require 
special  management.  Although  the 
recommendations  contained  in  recovery 
plans  are  not  legally  binding,  critical 
habitat  provides  a  regulatory 
mechanism  to  increase  immediate 
protection  of  these  primary  constituent 
elements  and  essential  areas  and 
preserve  options  for  the  long-term 
conservation  of  the  species.  It  is  a  very 
important  tool.  The  recovery  plan  can 
and  should  recommend  how  to  manage 
or  change  critical  habitat.  However, 
specific  management  actions  specified 
in  recovery  plans  can  only  be 
implemented  through  resource 
management  plans. 

In  the  case  of  the  spotted  owl.  the 
recovery  team  has  stated  they  will  use  a 
comparative  economic  analysis  to 
evaluate  the  relative  economic  costs  of 
the  various  biologically  sound  recovery 
alternatives,  with  the  goal  of  selecting 
the  least  costly,  biologically  acceptable 
recovery  option.  The  Service's 
regulations  pertaining  to  critical  habitat 
designation  (50  CFR  424)  require  an 
economic  impact  analysis  of  proposed 
critical  habitat  designations  and  allow 
the  Secretary  to  exclude  areas  from  the 
proposed  designation  if  the  benefits 
from  exclusion  outweigh  the  benefits  in 
designation,  as  long  as  the  exclusions 
would  not  lead  to  extinction  of  the 
species.  Thus,  economics  will  be 
considered  in  each  process. 

Issue  10:  The  Service  received 
comments  that  it  should  not  designate 
critical  habitat  because  land 
management  should  be  the 
responsibility  of  the  agencies  or 
companies.  Critical  habitat  is 
unnecessary  because  the  Bureau  of  Land 
Management  and  Forest  Service  already 
consider  all  wildlife,  including  the 
spotted  owl,  during  planning  efforts.  The 
timber  companies  also  manage  the  land 
for  a  sustained  yield  of  trees  and 
therefore,  provide  for  wildlife.  Existing 
State  and  Federal  laws  and  regulations 
provide  adequate  protection  to  owls 
and,  therefore,  the  added  regulatory 
constraint  imposed  by  the  designation  of 
critical  habitat  is  unnecessary. 

Service  Response:  Although  numerous 
State  and  Federal  laws  and  regulations 
offer  some  protection  to  spotted  owls, 
and  to  a  lesser  extent,  owl  habitat,  none 


would  provide  the  same  degree  of 
protection  on  Federal  lands  as  would 
critical  habitat  designation.  The  Service 
is  unaware  of  any  regulations  or  laws, 
other  than  the  Act.  that  mandate 
survival  and  recovery  of  species.  While 
both  the  Bureau  and  the  Forest  Service 
consider  species  conservation  in  their 
planning,  the  Service  determined  during 
the  hsting  process  for  the  owl  that 
ciurent  management  on  these  lands  was 
inadequate.  This  was  one  of  the  key 
factors  in  determining  to  list  the  owl. 

Issue  11:  Some  suggested  that  the 
Service  should  only  designate  areas  that 
require  special  management. 

Service  Response:  The  Act  defines 
critical  habitat  to  include  areas 
containing  physical  and  biological 
features  essential  to  the  species 
conservation  and  which  may  require 
special  management  or  protection.  The 
areas  proposed  meet  this  criterion  of  the 
Act. 

Issue  12:  A  few  commentors  stated 
that  the  Service  acted  in  an  arbitrary 
and  capricious  manner  in  proposing 
critical  habitat  because  it  did  not 
adequately  define  the  criteria  used  to 
select  the  areas.  The  Service  should 
clearly  define  the  criteria  used  to  select 
critical  habitat. 

Service  Response:  The  Service 
selected  a  network  of  areas  within  the 
range  of  the  northern  spotted  owl  to 
propose  as  critical  habitat,  using  the 
HCAs  identified  in  the  ISC  Plan  as  the 
basis  for  its  proposal.  In  selecting  areas 
beyond  those  designated  as  HCAs,  the 
Service  focused  on  areas  that  supported 
the  physical  and  biological  features  that 
constitute  the  primary  constituent 
elements  of  nesting,  roosting,  foraging, 
and  dispersal  habitat.  Other  factors 
considered  in  the  selection  of  critical 
habitat  include  habitat  quality  and 
condition  (e.g..  spatial  arrangement  of 
habitat  blocks  and  fragmentation);  size 
and  spacing;  provincial  differences  in 
land  ownership  and  management 
patterns,  habitat  quality,  and  owl 
densities;  local  owl  location  data;  range- 
wide  demographic  considerations; 
agency  management  plans;  and  public 
comments.  The  initial  May  6. 1991. 
proposed  rule  included  a  discussion  of 
the  rationale  and  criteria  used  by  the 
Service  to  propose  critical  habitat  (56  FR 
20818).  These  rationales  and  criteria  are 
explained  in  more  detail  in  this  revised 
proposed  nde. 

Issue  13:  Some  individuals  submitted 
conunents  pertaining  to  the  Service's  use 
of  the  ISC  HCAs  as  a  basis  for  the 
critical  habitat  proposal.  Many  felt  that 
in  adopting  part  of  the  ISC  Plan  as  the 
basis  for  the  critical  habitat  proposal. 
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would  provide  the  same  degree  of 
protection  on  Federal  lands  as  would 
critical  habitat  designation.  The  Service 
is  unaware  of  any  regulations  or  laws, 
other  than  the  Act,  that  mandate 
survival  and  recovery  of  species.  While 
both  the  Bureau  and  the  Forest  Service 
consider  species  conservation  in  their 
planning,  the  Service  determined  during 
the  listing  process  for  the  owl  that 
current  management  on  these  lands  was 
inadequate.  This  was  one  of  the  key 
factors  in  determining  to  list  the  owl. 

Issue  11:  Some  suggested  that  the 
Service  should  only  designate  areas  that 
require  special  management. 

Service  Response:  The  Act  defines 
critical  habitat  to  include  areas 
containing  physical  and  biological 
features  essential  to  the  species 
conservation  and  which  may  require 
special  management  or  protection.  The 
areas  proposed  meet  this  criterion  of  the 
Act. 

Issue  12:  A  few  commentors  stated 
that  the  Service  acted  in  an  arbitrary 
and  capricious  manner  in  proposing 
critical  habitat  because  it  did  not 
adequately  defme  the  criteria  used  to 
select  the  areas.  The  Service  should 
clearly  defme  the  criteria  used  to  select 
critical  habitat. 

Service  Response:  The  Service 
selected  a  network  of  areas  within  the 
range  of  the  northern  spotted  owl  to 
propose  as  critical  habitat,  using  the 
HCAs  identified  in  the  ISC  Plan  as  the 
basis  for  its  proposal.  In  selecting  areas 
beyond  those  designated  as  HCAs,  the 
Service  focused  on  areas  that  supported 
the  physical  and  biological  features  that 
constitute  the  primary  constituent 
elements  of  nesting,  roosting,  foraging, 
and  dispersal  habitat.  Other  factors 
considered  in  the  selection  of  critical 
habitat  include  habitat  quality  and 
condition  (e.g.,  spatial  arrangement  of 
habitat  blocks  and  fragmentation);  size 
and  spacing;  provincial  differences  in 
land  ownership  and  management 
patterns,  habitat  quality,  and  owl 
densities;  local  owl  location  data;  range- 
wide  demographic  considerations; 
agency  management  plans;  and  public 
comments.  The  initial  May  6, 1991, 
proposed  rule  included  a  discussion  of 
the  rationale  and  criteria  used  by  the 
Service  to  propose  critical  habitat  (56  FR 
20818).  These  rationales  and  criteria  are 
explained  in  more  detail  in  this  revised 
proposed  rule. 

Issue  13:  Some  individuals  submitted 
comments  pertaining  to  the  Service's  use 
of  the  ISC  HCAs  as  a  basis  for  the 
critical  habitat  proposal.  Many  felt  that 
in  adopting  part  of  the  ISC  Plan  as  the 
basis  for  the  critical  habitat  proposal, 


the  Service  had  adopted  a  management 
plan  rather  than  identifying  areas 
containing  the  primary  constituent 
elements  as  required  by  the  Act.  Others 
felt  that  the  Service  violated  the  intent 
of  Congress  when  it  went  beyond  the 
HCAs  contained  in  the  ISC  Plan.  An 
alternative  view  was  that  the  original 
placement  of  the  HCAs  was  arbitrary 
and,  therefore,  the  Service  should  not 
have  started  with  those  areas. 

Service  Response:  The  Service's  use 
of  HCAs  as  the  basis  of  its  critical 
habitat  proposal  reflects  the  Service's 
acceptance  of  the  fundamental  concepts 
and  principles  of  ecology  and 
conservation  biology  used  by  the  ISC  to 
develop  the  HCA  network.  This  network 
of  reserves  represents  a  scientifically- 
derived  and  accepted  array  of  habitat 
blocks,  well  distributed  throughout  the 
range  of  the  species  and  spaced  closely 
enough  to  promote  dispersal  of  owls 
among  them. 

The  Service's  critical  habitat  proposal 
did  not  incorporate  the  management  and 
research  aspects  of  the  ISC  Plan,  such  as 
the  requirement  to  manage  all  forest 
lands  not  within  HCAs  to  meet  the  50- 
11-40  rule  or  the  suggested  research  and 
monitoring  program.  The  Act  requires 
the  Service  to  identify  specific  areas 
that  contain  the  essential  physical  and 
biological  features  (primary  constituent 
elements)  when  it  proposes  to  designate 
critical  habitat.  These  constituent 
elements  occur  both  within  and  outside 
of  HCAs.  The  Service  acknowledges 
that  portions  of  the  HCAs  do  not  contain 
all  essential  elements  of  owl  habitat,  as 
the  ISC  based  the  HCAs  on  both  current 
and  expected  future  habitat  values.  In 
many  cases,  areas  within  HCAs  that 
cturently  do  not  contain  essential 
elements  were  removed  from  the  critical 
habitat  units  identified  in  this  revised 
proposal. 

Critical  habitat  is  not  a  plan  as  it  does 
not  specify  population  goals  or 
management  guidelines.  It  is  the 
responsibility  of  a  recovery  plan  or 
other  land  management  plans  to  address 
the  management  of  owl  habitat  both 
within  and  outside  of  critical  habitat. 

Issue  14:  The  Service  received  several 
comments  regarding  the  presence  of 
unsuitable  habitat  within  the  proposal. 
Some  people  beheve  that  critical  habitat 
should  not  be  designated  because  the 
intent  of  the  Endangered  Species  Act  is 
to  protect  existing  populations  and 
habitats  and  not  to  create  large  set- 
asides  for  future  habitat  and 
populations.  In  any  case,  where  a  need 
for  future  habitat  is  demonstrated. 
Federal  lands  should  provide  for  that 
need.  The  Service  did  not  have  the 
authority  to  identify  potential  habitat 
areas.  The  Service  has  designated  too 


much  critical  habitat  because  the  Act 
does  not  require  the  conservation  of  a 
species  throughout  its  range.  Examples 
of  areas  that  should  not  be  proposed 
include  stands  younger  than  60  years  of 
age,  clearcuts,  pastures,  golf  courses, 
buildings,  towns,  airports,  and  the  like. 
Many  felt  that  these  areas  should  not  be 
included  even  for  the  ease  of  writing 
legal  descriptions.  Others  suggested  that 
the  inclusion  of  small  isolated  fragments 
within  critical  habitat  is  inconsistent 
with  the  owl's  need  for  large  contiguous 
blocks  of  habitat.  Some  suggested  that 
the  Service  should  be  selective  and  only 
propose  old-growth  greater  than  or 
equal  to  250  years  of  age. 

Service  Response:  The  Service 
identified  large  contiguous  blocks  of  owl 
habitat  containing  the  primary 
constituent  elements  of  nesting,  roosting, 
foraging,  and  dispersal  habitat  primarily 
on  Federal  lands.  Where  new 
information  clearly  indicated  that 
peripheral  areas  of  non-habitat  were 
included  in  the  previously  proposed 
critical  habitat,  the  Service  attempted  to 
adjust  boundaries  to  exclude  non- 
habitat  areas  to  the  extent  possible.  It 
was  not  possible  to  exclude  all  areas  of 
non-habitat  via  boundary  revisions.  In 
some  cases  in  this  revised  proposal, 
critical  habitat  units  contain  small 
towns,  farms,  or  man-made  structures. 
These  areas,  although  physically  located 
within  the  boundaries  of  critical  habitat, 
are  not  included  in  critical  habitat 
designation.  The  Service  has  withdrawn 
private  lands  originally  proposed  as 
critical  habitat,  which  will  eliminate 
most  of  the  concerns  about  the  inclusion 
of  towns,  buildings,  golf  courses,  etc. 

Areas  not  currently  containing  all  of 
the  essential  features,  but  with  the 
capability  to  do  so  in  the  future,  may 
still  be  needed  for  the  long-term 
conservation  of  the  subspecies, 
particularly  in  certain  portions  of  the 
range.  In  the  case  of  the  owl,  some 
portions  of  the  subspecies  current  range 
have  become  depleted  in  numbers  of 
owls  and  lack  sufficient  habitat  to 
support  strong  populations  (e.g.,  the 
Oregon  Coast  Ranges,  and  southwest 
Washington).  Although  relatively  few 
owls  remain  in  these  areas,  these  critical 
habitat  units  are  integral  to  the  recovery 
of  the  species  throughout  its  range 
because  they  could  provide  "stepping 
stones"  of  nesting  habitat  linking  this 
portion  of  the  subspecies  range. 

In  the  case  of  forested  areas  on 
Federal  land  that  do  not  currently 
contain  all  attributes  of  suitable  habitat, 
the  Service  believes  that  habitat 
contiguity  is  important  in  conserving  the 
spotted  owl.  The  Service  agrees  that 
large  contiguous  blocks  of  habitat  are 
preferable  to  small,  fragmented,  and 


isolated  stands.  However,  large  suitable 
habitat  blocks  do  not  exist  over 
considerable  portions  of  the  subspecies' 
range.  The  Service  has  proposed  critical 
habitat  designation  that  would 
contribute  to  the  maintenance  of  a  well- 
distributed  owl  population  over  time. 
Where  large  habitat  blocks  are  lacking, 
the  Service  included  small  parcels  of 
existing  owl  habitat,  often  separated  by 
younger  forests,  which  can  provide  for 
spotted  owl  foraging  and  dispersal.  Over 
time,  large,  contiguous  habitat  blocks 
will  develop  in  these  areas,  reducing  the   ' 
amount  of  habitat  fragmentation  that 
currently  exists.  As  discussed  under  the 
section  titled  "AVAILABLE 
CONSERVATION  MEASURES.  "  projects  will 
be  evaluated  on  a  case-by-case  basis, 
focusing  upon  the  habitat  conditions  of 
the  specific  project  site.  Projects  located 
in  areas  that  lack  any  of  the  primary 
constituent  elements  may  not  result  in 
destruction  or  adverse  modification  of 
critical  habitat  at  this  time. 

Issue  15:  Members  of  the  public 
provided  differing  viewpoints  on  linkage 
areas.  Some  suggested  that  the  Service 
should  designate  all  lands  capable  of 
meeting  the  50-11-40  rule  as  critical 
habitat  and  added  that  50-11-40 
represented  a  minimum  acceptable 
habitat  condition  for  dispersal.  Others 
stated  that  evidence  does  not  exist  that 
indicates  linkage  areas  are  essential. 
Some  believed  that  the  inclusion  of 
dispersal  habitat  as  a  primary 
constituent  element  is  arbitrary  and 
capricious  because  owls  can  disperse 
through  almost  anything. 

Service  Response:  While  it  is  true  that 
spotted  owls  can  fly  through  or  over  a 
variety  of  habitat  types,  it  is  well 
documented  that  certain  "open"  habitats 
increase  the  vulnerability  of  spotted 
owls  to  avian  predation.  The  ISC  Plan 
predicted  that  the  50-11-40  rule,  when 
applied  to  the  forest  matrix  outside  of 
HCAs,  would  provide  adequate 
dispersal  opportunities  between  blocks 
of  nesting  habitat.  However,  because  of 
the  random  dispersal  behavior  exhibited 
by  owls,  the  Service  has  not  proposed  to 
designate  corridors  in  this  revised 
proposal.  Because  dispersal  is  one  of  the 
owl's  life  requisites,  the  Service  retained 
dispersal  habitat  as  one  of  the  primary 
constituent  elements  within  the  critical 
habitat  units.  The  Service  believes  the 
section  7,  habitat  conservation  planning, 
recovery  planning,  and  ongoing  land 
management  planning  processes  will 
provide  for  dispersal  needs  of  spotted 
owls  in  the  forest  matrix  between  the 
proposed  critical  habitat  units,  and 
these  are  more  appropriate  vehicles  to 
address  this  issue. 
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Issue  16:  Some  suggested  that  rather 
than  designate  critical  habitat  the 
Service  should  develop  management 
techniques  that  would  facilitate  the 
more  rapid  development  of  habitat.  Fire 
suppression,  longer  rotation  times 
between  harvest,  precommercial 
thinning,  and  other  silvicultural 
techniques  have  the  potential  to  improve 
habitat  quality  for  owls.  Other 
techniques  to  increase  the  carrying 
capacity  of  an  area  include  management 
to  benefit  prey  populations  and  control 
predators. 

Service  Response:  The  designation  of 
critical  habitat  does  not  prescribe 
particular  management  regimes  in 
designated  areas.  The  Service  would 
favorably  review  proposed  management 
schemes  that  would  improve  the  habitat 
quality  for  northern  spotted  owls.  Some 
activities  could  be  considered  to  be  of 
benefit  to  spotted  owl  habitat  and, 
therefore,  would  not  be  expected  to 
destroy  or  adversely  modify  critical 
habitat.  Examples  of  activities  that 
could  benefit  critical  habitat  in  some 
cases  include  protective  measures  such 
as  fire  suppression  or  forest-pest 
eradication,  as  well  as  silvicultural 
treatments  that  may  improve  spotted 
owl  habitat.  There  is  a  need  for  research 
to  gather  data  that  may  support  or  refute 
any  potential  benefits  from  actions  such 
as  these.  Proposed  habitat  modi^cations 
should  be  evaluated  on  a  case-by-case 
basis.  The  Service  expects  that  the 
recovery  plan  will  identify  adaptive 
management,  research,  and  monitoring 
activities  to  facilitate  owl  habitat 
development  both  within  and  outside  of 
critical  habitat. 

Issue  17:  A  few  felt  that  critical 
habitat  should  not  be  designated 
because  it  would  increase  the  degree  of 
threat  due  to  vandalism.  If  critical 
habitat  is  designated,  many  people  will 
intentionally  hunt  and  kill  owls  or  bum 
forests. 

Service  Response:  Habitat  loss  and 
fragmentation  were  the  main  factors 
that  led  to  the  listing  of  the  northern 
spotted  owl  as  a  threatened  species,  not 
the  direct  loss  of  owls.  In  addition,  the 
Act  and  its  implementing  regulations 
already  prohibit  unlawful  taking  of 
spotted  owls  and  provide  for  severe  civil 
and  criminal  penalties  for  violations  of 
this  prohibition. 

Issue  18:  Some  stated  that  the 
designation  of  critical  habitat  will  make 
the  courts  more  likely  to  convict 
individuals  of  section  9  violations. 

Service  Response:  Critical  habitat  is 
not  statutorily  linked  to  the  prohibition 
of  take  under  section  9  of  the  Act.  All 
entities  are  still  responsible  for  avoiding 
take  regardless  of  where  it  is  found. 


Issue  19:  A  number  of  commentors  felt 
the  Service  should  consider  the  66,000 
acres  protected  due  to  the  Dwyer 
decision. 

Service  Response:  The  decision  of  the 
U.S.  District  Court  Judge  Dwyer  on  May 
23, 1991,  enjoined  the  Forest  Service 
Regions  5  and  6  from  auctioning  or 
awarding  any  additional  timber  sales  . 
that  would  log  suitable  spotted  owl 
habitat  until  the  Forest  Service  submits 
and  implements  a  plan  to  ensure  the 
viability  of  the  northern  spotted  owl  and 
writes  an  accompanying  environmental 
impact  statement. 

Due  to  this  injunction,  66,000  acres  of 
suitable  spotted  owl  habitat  are 
temporarily  protected  that  would 
otherwise  have  been  logged.  However,  it 
is  only  a  temporary  injunction  and  these 
acres  of  habitat  may  be  sold  in  the 
future.  In  addition,  these  acres  alone 
would  not  be  sufficient  to  ensure  the 
conservation  of  the  species. 

Issue  20:  Some  commented  that  the 
Service  has  disproportionately  included 
State-owned  lands. 

Service  Response:  Some  State-owned 
lands  included  in  the  May  6  proposal  are 
no  longer  included.  The  State-owned 
portions  in  this  revised  proposal  have 
been  included  to  provide  "stepping 
stones"  of  nesting  habitat,  thereby 
improving  linkage  opportunities  for 
owls.  These  are  essential  areas  and 
were  also  recommended  by  the  ISC.  The 
Service  believes  that  States  have  a 
responsibility  to  conserve  species,  and 
considered  site-specific  needs  when 
determining  what  areas  are  essential  to 
the  conservation  of  the  species.  The 
proposed  designation  of  State-owned 
lands  highlights  those  areas  deemed 
essential  for  the  conservation  of  the 
subspecies. 

Issue  21:  Some  agencies  commented 
that  the  Service  should  use  rivers, 
streams,  roads,  and  ridge  lines  for 
critical  habitat  boundaries  and  legal 
descriptions  rather  than  section  lines. 

Service  Response:  In  the  designation 
of  critical  habitat,  the  Service  is 
required  to  legally  define  boundaries.  In 
this  effort  the  Service  has  primarily  used 
section  lines,  although  wilderness 
boundaries  and  forest  boundaries  have 
also  been  used.  The  Service  also  used 
named  streams  and  rivers  and  major 
roads  to  legally  define  son.e  of  the 
critical  habitat  units.  The  Service 
welcomes  site-speciflc 
recommendations,  submitted  during  the 
public  comment  period,  that  identi^' 
legal  descriptions  using  such  features 
that  would  not  compromise  the  integrity 
of  proposed  critical  habitat  units. 

Issue  22:  Some  stated  that  the  Service 
violated  the  Act  in  its  excessive 


proposal  to  designate  critical  habitat. 
The  Service  should  have  concentrated 
on  the  areas  essential  to  the 
conservation  of  the  species,  rather  than 
hastily  drawing  lines  on  a  map  that 
encompass  more  than  the  minimum 
necessary  to  conserve  the  owl.  By 
setting  potential  recovery  of  the  owl  as 
the  standard,  the  Service  has 
encompassed  far  more  habitat  than  is 
mandated  under  the  Act. 

Service  Response:  The  Act  and  its 
regulations  do  not  contain  requirements 
or  restrictions  regarding  the  size  of 
critical  habitat.  The  Act  defines  critical 
habitat  to  encompass  those  areas  that 
contain  the  physical  and  biological 
elements  essential  to  the  species' 
conservation,  e.g.,  nesting  areas,  feeding 
sites,  roost  sites,  etc.  (50  CFR  424.12). 
The  Act  defines  conservation  to  include 
all  actions  necessary  to  bring  the 
species  to  the  point  that  protection 
under  the  Act  is  no  longer  required,  i.e., 
the  species  is  recovered  (50  CFR  424.02). 
Highlighting  areas  that  contain  the 
elements  considered  essential  to  the 
conservation  of  the  species  through 
critical  habitat  designation  thus 
promotes  recovery.  As  discussed  in  the 
proposal,  critical  habitat  does  not  in 
itself  recover  the  species;  it  is  but  one 
component  of  the  recovery  process. 

The  Service's  regulations  at  50  CFR 
424.12(c)  require  the  Service  to 
specifically  identify,  map,  and  legally 
describe  areas  proposed  for  critical 
habitat  designation.  A  variety  of  factors 
were  considered  when  identifying  areas 
to  be  selected  as  critical  habitat, 
including  those  areas  essential  to 
recovery.  Primary  emphasis  was  given 
to  HCAs  (identified  in  the  ISC  Plan)  or 
areas  of  concern  (identified  in  the 
Service's  status  reviews  or  section  7 
biological  opinions).  The  condition  and 
suitability  of  existing  habitat  and  known 
pairs  of  owls  was  also  considered. 
Other  factors  considered  include  habitat 
quality,  spacing,  location  of  the  area, 
size  of  the  forest  stand,  habitat 
contiguity,  and  proximity  to  existing 
HCAs.  The  role  of  different  land 
ownerships,  the  amount  of  habitat  on 
those  ownerships,  and  the  relative  role 
of  those  areas  in  contributing  to  owl 
conservation  were  also  considered 
when  identifying  critical  habitat.  Thus, 
the  Service  proposed  areas  deemed 
essential  for  the  conservation  of  the 
subspecies,  in  accordance  with  the  Act 
and  implementing  regulations. 

Issue  23:  A  number  of  individuals 
commented  that  the  Service  has 
proposed  an  extreme  amount  of  critical 
habitat.  No  species  could  possibly  need 
11.6  million  acres.  Most  people  raising 
this  issue  stated  their  belief  as  an 
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proposal  to  designate  critical  habitat. 
The  Service  should  have  concentrated 
on  the  areas  essential  to  the 
conservation  of  the  species,  rather  than 
hastily  drawing  lines  on  a  map  that 
encompass  more  than  the  minimum 
necessary  to  conserve  the  owl.  By 
setting  potential  recovery  of  the  owl  as 
the  standard,  the  Service  has 
encompassed  far  more  habitat  than  is 
mandated  under  the  Act. 

Service  Response:  The  Act  and  its 
regulations  do  not  contain  requirements 
or  restrictions  regarding  the  size  of 
critical  habitat.  The  Act  defines  critical 
habitat  to  encompass  those  areas  that 
contain  the  physical  and  biological 
elements  essential  to  the  species' 
conservation,  e.g.,  nesting  areas,  feeding 
sites,  roost  sites,  etc.  (50  CFR  424.12). 
The  Act  defines  conservation  to  include 
all  actions  necessary  to  bring  the 
species  to  the  point  that  protection 
under  the  Act  is  no  longer  required,  i.e., 
the  species  is  recovered  (50  CFR  424.02). 
Highlighting  areas  that  contain  the 
elements  considered  essential  to  the 
conservation  of  the  species  through 
critical  habitat  designation  thus 
promotes  recovery.  As  discussed  in  the 
proposal,  critical  habitat  does  not  in 
itself  recover  the  species;  it  is  but  one 
component  of  the  recovery  process. 

The  Service's  regulations  at  50  CFR 
424.12(c)  require  the  Service  to 
specifically  identify,  map.  and  legally 
describe  areas  proposed  for  critical 
habitat  designation.  A  variety  of  factors 
were  considered  when  identifying  areas 
to  be  selected  as  critical  habitat, 
including  those  areas  essential  to 
recovery.  Primary  emphasis  was  given 
to  HCAs  (identified  in  the  ISC  Plan)  or 
areas  of  concern  (identified  in  the 
Service's  status  reviews  or  section  7 
biological  opinions).  The  condition  and 
suitabihty  of  existing  habitat  and  known 
pairs  of  owls  was  also  considered. 
Other  factors  considered  include  habitat 
quality,  spacing,  location  of  the  area, 
size  of  the  forest  stand,  habitat 
contiguity,  and  proximity  to  existing 
HCAs.  The  role  of  different  land 
ownerships,  the  amount  of  habitat  on 
those  ownerships,  and  the  relative  role 
of  those  areas  in  contributing  to  owl 
conservation  were  also  considered 
when  identifying  critical  habitat.  Thus, 
the  Service  proposed  areas  deemed 
essential  for  the  conservation  of  the 
subspecies,  in  accordance  with  the  Act 
and  implementing  regulations. 

Issue  23:  A  number  of  individuals 
commented  that  the  Service  has 
proposed  an  extreme  amount  of  critical 
habitat.  No  species  could  possibly  need 
11.6  million  acres.  Most  people  raising 
this  issue  stated  their  belief  as  an 


intuitively  obvious  fact.  Some  stated 
that  8.4  million  acres  was  enough  for  the 
ISC  Plan,  and  that  the  Service's  proposal 
is  clearly  excessive.  Up  to  3,800  acres 
per  pair  was  seen  as  too  much  habitat. 
The  May  6, 1991,  proposal  was 
considered  too  extreme,  as  it  would 
allow  the  current  population  to  increase. 

Service  Response:  The  comment  that 
3,800  acres  of  habitat  is  too  much  for  a 
pair  of  owls  is  valid  for  certain  portions 
of  the  subspecies'  range;  however,  the 
designation  of  critical  habitat  was  not 
based  on  the  need  to  provide  a  certain 
number  of  acres  of  habitat  for  known 
pairs  of  spotted  owls.  The  amount  of 
habitat  required  by  a  pair  of  owls 
depends  on  the  quality  and  quantity  of 
available  habitat,  which  varies 
considerably  within  and  between 
physiographic  provinces.  Thomas  et  al. 
(1990)  indicated  median  annual  pair 
home  range  sizes  varied  from  a  high  of 
9.930  acres  for  the  Olympic  Peninsula  to 
a  low  of  2,955  acres  for  the  Oregon 
Cascades.  Actual  annual  pair  home 
range  size  varied  from  1,035  acres  in  the 
Klamath  Province  to  30,961  acres  in  the 
Washington  Cascades.  As  the  quality 
and  quantity  of  habitat  declines,  annual 
home  range  sizes  increase. 

Comparisons  between  acres  of 
proposed  critical  habitat  and  acres  in 
the  ISC  Plan  HCAs  are  misleading, 
because  the  ISC  Plan  included  both 
HCAs  (breeding  habitat  reserves  with 
no  harvest  allowed)  and  the  requirement 
to  manage  all  remaining  forest  lands 
outside  of  HCAs  for  dispersal  habitat 
(i.e.  the  50-11-40  rule).  The  ISC  Plan  was 
formulated  specifically  to  address  the 
long-term  management  of  the  spotted 
owl.  Critical  habitat  is  only  one 
component  of  the  Act's  approach  to 
conserve  listed  species.  It  provides  an 
inventory  of  habitat  that  is  associated 
with  spotted  owls  and  highlights  those 
areas  that  contain  the  constituent 
elements  essential  to  its  conservation. 

Critical  habitat  affects  only  those 
areas  specifically  designated  as  such 
and  has  no  affect  on  areas  outside  of  the 
boundaries  that  will  be  delineated  in  the 
final  rule.  Thus,  the  Service's  proposed 
critical  habitat  designation  affects  a 
much  smaller  area  than  the  ISC  Plan, 
which  affects,  to  some  degree,  the  entire 
forest  land-base. 

The  Service  does  not  believe  that  the 
critical  habitat  proposal  would  cause  an 
immediate  increase  in  the  number  of 
spotted  owls.  There  are  many  owl  pairs 
and  territorial  singles  that  do  not  occur 
within  a  proposed  critical  habitat  unit. 
Even  with  the  protection  of  all  owl  pairs 
and  habitat  currently  and  potentially 
occurring  within  the  proposed  critical 
habitat  units,  the  population  likely  will 
decline  over  time  as  its  habitat 


continues  to  decline.  The  protection  of 
habitat  within  proposed  critical  habitat 
units  may  allow  the  owl  population  to 
stabilize  over  time  and  eventually  lead 
to  recovery. 

Issue  24:  Many  individuals  submitted 
comments  criticizing  the  Service's 
proposal  because  of  a  beUef  that  the 
amount  or  configuration  of  habitat  was 
inadequate.  Some  suggested  that  all 
suitable  habitat  be  included  in  the 
proposal  or  that  all  of  the  forest  matrix 
be  included.  Some  suggested  that  using 
the  HCA  network  as  the  basis  was 
flawed  and  led  to  an  inadequate 
proposal,  because  some  respected 
scientists  believe  that  the  ISC  Plan  does 
not  have  a  good  chance  of  succeeding. 

Service  Response:  The  Act  requires 
the  Service  to  identify  specific  areas 
that  contain  the  essential  physical  and 
biological  features  (primary  constituent 
elements)  when  it  proposes  to  designate 
critical  habitat.  Because  the  remaining 
suitable  owl  habitat  containing  these 
essential  features  occurs  in  a  highly 
fragmented,  disjunct  pattern  across  the 
landscape,  it  is  not  technically  feasible 
to  identify,  map,  and  legally  describe 
every  specific  block  of  remaining 
suitable  owl  habitat.  Many  remaining 
patches  of  owl  habitat  are  of  such  a 
small  size  or  are  sufficienUy  isolated 
from  other  habitat  areas  that  they  have 
limited,  if  any,  value  to  owls.  The 
Service  therefore  used  the  best  available 
data  to  identify  the  most  significant, 
large  blocks  of  habitat  that  contained 
the  physical  and  biological  features 
essential  to  owls  and  that  were  well 
distributed  throughout  the  range  of  the 
species. 

The  Service  used  the  same  principles 
of  conservation  biology  as  did  the  ISC 
(see  Critical  Habitat  section)  as  a  basis 
for  beginning  with  HCAs  when 
proposing  critical  habitat.  The  HCAs 
contain  large  contiguous  blocks  of 
suitable  habitat  and  were  designed  to 
meet  scientifically-accepted  distribution 
and  spacing  patterns.  Many  areas  of 
habitat  were  not  included  in  the  HCA 
system;  however,  the  Service  attempted 
to  identify  and  include  those  areas  with 
the  constituent  elements  deemed 
essential  for  the  conservation  of  the 
sCibspecies.  Thus,  the  revised  critical 
habitat  proposal  consists  of  the  HCAs 
(excluding  some  peripheral  areas  of  non- 
habitat),  plus  other  areas  of  suitable 
habitat  with  the  biological  features 
essential  to  the  conservation  of  the 
species.  Critical  habitat  is  not  a 
substitute  for  the  ISC  Plan  (HCAs  and 
50-11-40  rule)  or  the  recovery  plan 
which  is  currenUy  being  developed,  nor 
is  critical  habitat  designation  alone 
intended  to  recover  the  species.  It  is  one 


mechanism  provided  under  the  Act  to  be 
used  in  combination  with  recovery  plan 
guidance,  section  7  consultation,  and 
section  10  habitat  conservation  planning 
to  promote  recovery  of  the  species. 

Issue  25:  Many  commenters  suggested 
removing  specific  areas  from  the 
proposal.  Such  suggestions  typically 
reflected  concerns  over  inclusion  of 
private  lands  in  the  proposal  or  were 
based  in  potentially  conflicting  uses, 
especially  mining  and  ski  areas.  A 
smaller  number  of  comments  suggested 
removing  areas  which  reportedly  did  not 
contain  habitat  for  the  owl. 

Service  Response:  Most  of  the 
concerns  regarding  private  and  tribal 
lands  will  be  alleviated  due  to  the 
decision  to  not  include  these  lands  in 
the  revised  proposal.  Areas  suggested 
for  deletion  on  the  basis  of  perceived 
land  use  conflicts  were  deleted  if  they 
did  not  meet  the  criteria  for  inclusion, 
did  not  provide  important  benefits  to  the 
species,  or  it  was  determined  that  the 
economic  impacts  of  inclusion  outweigh 
the  benefits  provided  the  species.  Areas 
suggested  for  deletion  due  to  poor 
habitat  were  re-examined  in  terms  of 
value  to  owls.  In  some  cases,  areas  were 
deleted  and  owl  needs  were  met  by 
addition  of  nearby  areas  presenting 
fewer  conflicts  or  better  habitat.  In  some 
key  areas,  habitat  currently  in  poor 
condition  was  retained  due  to  its 
important  location,  lack  of  options,  and 
high  potential  for  contribution  to 
recovery. 

Issue  26:  Many  commentors  suggested 
the  addition  of  specific  areas  to 
proposed  critical  habitat.  In  most  cases, 
the  commentors  stated  that  the 
suggested  areas  contain  important 
habitat  components  or  provide  linkage 
between  areas  already  proposed. 

Service  Response:  All  such  requests 
were  examined  closely.  In  some  cases, 
the  suggested  additions  at  least  partially 
conformed  with  additions  already  under 
consideration  as  result  of  the  Service's 
examination  of  updated  habitat 
information.  Areas  were  evaluated  for 
addition  using  the  following  criteria: 
Presence  of  significant  suitable  habitat 
contiguous  with  the  existing  proposed 
unit,  degree  of  improvement  to  the 
existing  proposed  unit,  and  importance 
to  owls  known  to  occur  just  inside  the 
boundary  of  the  existing  proposed  unit. 
Areas  suggested  to  improve  connectivity 
were  seldom  incorporated  because  the 
value  of  setting  aside  of  travel  corridors 
for  owls  is  not  understood  nor  fully 
accepted  by  the  conservation 
community.  Areas  suggested  for  the 
benefit  of  other  species  were  not 
included  unless  they  met  the  above 
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criteria  for  northern  spotted  owls. 
Suggested  areas  that  are  in  wilderness 
or  other  protected  status  were  not  added 
because  they  are  not  in  need  of  further 
protection.  Lands  in  private  ownership 
were  not  added  for  a  variety  6f  reasons, 
as  explained  in  the  proposed  rtile. 

Biological  and  Habitat-related  Issues 

Issue  27:  The  Service  received 
numerous  comments  suggesting  that  a 
high  level  of  "proof  should  be  required 
to  justify  a  designation  of  critical 
habitat.  These  individuals  indicated  that 
the  Service  lacks  sufficient  information 
upon  which  to  base  a  critical  habitat 
determination.  For  example,  new 
populations  are  being  found  all  the  time. 
Others  suggested  that  the  Service  used 
out-dated  information  in  the  proposed 
designation  of  critical  habitat  (i.e.,  the 
ISC  Plan  and  status  report  were 
prepared  using  data  collected  prior  to 
1989).  These  people  wanted  the  Service 
to  revise  the  rule  to  reflect  more 
accurate  information. 

Some  individuals  suggested  that  the 
Service  complete  an  inventory  of  all 
habitat  including  second  growth, 
wilderness,  and  national  parks  before 
designating  critical  habitat.  The  Service 
should  determine  exactly  where  owls 
are  located  prior  to  designating  critical 
habitat,  and  areas  that  do  not  contain 
owls  should  be  excluded  from  critical 
habitat.  Furthermore,  it  was  suggested 
that  the  Service  prove  that  its  proposal 
is  reasonable  by  publishing  the 
locations  of  all  known  owls. 

Service  Response:  The  Service  is 
required  to  use  the  "best  available" 
information  and  to  show  that  the  areas 
proposed  contain  the  primary 
constituent  elements.  The  Service  based 
its  initial  critical  habitat  proposal  on  the 
best  information  available  at  the  time. 
The  initial  proposed  rule  was  revised 
based  on  review  of  new  information  and 
data  acquired  from  a  variety  of  sources 
by  the  Service  during  the  public 
comment  period.  New  information 
sources  included  comment  letters  and 
reports  submitted  in  response  to  the 
May  6, 1991,  proposed  rule,  as  well  as 
revised  habitat  suitability  and  owl 
occurrence  information  which  the 
Service  actively  sought  from  a  number 
of  sources  during  the  public  comment 
period  to  better  incorporate  updated 
information. 

New  information  on  habitat  suitability 
and  owl  occurrence  was  reviewed  by 
the  Service  and  incorporated  into  this 
proposed  rule  during  the 
Congressionally-mandated  workshop  on 
late  successional  forest  habitat  reserves 
held  in  Portland,  Oregon,  on  June  6-10, 
1991.  The  most  current  map  information 


on  owl  habitat  suitability  and  owl 
occurrence  for  national  forests  and 
Bureau  of  Land  Management  districts 
was  presented  at  this  workshop. 

The  Service  has  modifled  its  original 
proposal  to  ensure  that  it  reflects  this 
information.  The  Service  is  very 
confident  that  its  proposal  represents  a 
valid  and  correct  product.  The  Service 
has  reviewed  all  the  information  made 
available  over  the  past  year  and  has  not 
found  any  substantial  differences  from 
the  analyses  that  were  provided  by  the 
ISC  or  from  the  Service's  status  reviews. 
The  Service  agrees  that  additional 
surveys  can  contribute  useful 
information  to  this  process,  but 
conducting  such  surveys  is  not  the 
Service's  responsibility.  The  Service  has 
determined  that  publication  of  owl 
location  data,  or  the  specific  locations  of 
any  listed  species,  could  increase  the 
likelihood  of  illegal  take  and  therefore 
would  be  imprudent. 

Issue  28:  A  number  felt  that  critical 
habitat  should  not  be  designated 
because  existing  reserved  lands  such  as 
wilderness  and  national  parks  provide 
sufHcient  land  for  the  owl.  Recent 
inventories  show  that  owls  in  some 
wilderness  areas  have  a  higher 
reproductive  rate  (e.g.,  in  Washington 
wilderness  areas). 

Service  Response:  The  Service 
concluded  that  the  owl  should  be  listed 
as  a  threatened  species  partly  because 
insufficient  habitat  is  protected  within 
Congressionally-protected  areas  to 
adequately  contribute  to  recovery  or 
support  a  viable  population  of  owls.  In 
its  1990  status  review  of  the  northern 
spotted  owl,  the  Service  examined  the 
likelihood  that  habitat  within  wilderness 
and  national  parks  would  support  the 
owl.  Using  data  from  the  Forest  Service 
and  National  Park  Service  on  the 
amount  of  suitable  habitat  within 
reserved  areas,  the  Service  concluded 
that  the  amount  of  habitat  within  these 
areas  was  not  sufficient  to  ensure  the 
long-term  survival  of  the  northern 
spotted  owl.  Currently  protected 
habitats  are  concentrated  in  about  one- 
third  of  the  owl's  current  range,  are 
separated  by  long  gaps,  and  are  of  lower 
quality  habitat. 

Issue  29:  Many  people  challenged  the 
Service's  descriptions  of  the  habitat 
requirements  of  the  owl.  Some  suggested 
that  old-growth  is  poorer  habitat  than 
younger  forests  because  the  trees  are 
rotted  and  dying.  Younger  forests  have 
better  prey  bases  than  do  older  forests. 
For  example,  slash  piles  in  clearcut 
areas  often  contain  high  densities  of 
woodrats.  Others  believed  that  older 
forest  habitat  is  decadent  and  dying  and 


should  be  harvested  so  that  trees  can  be 
planted. 

Service  Response:  Timber  harvest 
operations  that  leave  openings  in 
stands,  slash  piles,  and  downed  logs 
may  occasionally  enhance  prey  habitat 
and  result  in  higher  prey  densities,  at 
least  in  the  short-term.  However,  these 
are  often  the  types  of  habitat  in  which 
owls  cannot  successfully  forage.  Prey 
abundance  (foraging)  is  but  one  of  the 
attributes  of  the  subspecies'  life-history 
needs  associated  with  its  habitats.  For 
example,  nesting  structiu-es  require 
deformities  such  as  cavities,  snags, 
broken-topped  trees,  and  mistletoe 
platforms  which  occur  more  frequendy 
in  older,  more  decadent  timber  stands. 
In  addition,  spotted  owls  forced  to 
forage  in  open  habitat  are  more 
vulnerable  to  predation  by  other  raptors. 
Studies  cited  in  this  proposed  rule  have 
shown  that  owls  prefer  older  forests 
(and  associated  structural  components). 

Newly  planted  forests  take  many 
years  to  develop  the  structural  and 
species  diversity  of  spotted  owl  nesting 
habitat.  While  harvest  and  replanting 
can  sometimes  enhance  wood-fiber 
productivity,  such  forest  management  as 
clearcutting  is  not  compatible  with 
maintenance  of  spotted  owl  habitat, 
although  some  types  of  selective 
harvesting  may  be  more  compatible. 

Issue  30:  A  few  individuals 
commented  that  owls  occur  or  nest  in  a 
myriad  of  habitats,  including  second 
growth,  mixed  hardwood  forests, 
sagebrush,  and  in  backyards.  The 
Service  should  "prove"  that  the  owl  is 
tied  to  the  old-growth  ecosystem. 
Because  owls  occur  in  many  habitats, 
designation  of  critical  habitat  is  not 
necessary.  Furthermore,  proposing 
second  growth  as  critical  habitat  is 
inconsistent  with  stating  that  owls 
require  old-growth.  In  Oregon,  old- 
growth  can  be  as  young  as  42  years  of 
age. 

Service  Response:  As  discussed  in  the 
Background  section  of  this  rule,  existing 
scientific  literature  shows  that  spotted 
owls  prefer  a  specific  forest  structure 
commonly  associated  with  older 
coniferous  forests  for  nesting,  roosting, 
and  foraging,  and  tend  to  avoid  open 
spaces  (i.e.,  clearcuts)  where  possible.  In 
certain  portions  of  the  subspecies' 
range,  younger  forests  provide  the 
necessary  habitat  components.  Owls 
will  also  use  younger  forests  for 
dispersal  and  foraging,  which  are  also 
constituent  elements  of  the  owl's  life- 
history.  Therefore,  some  of  these 
younger  forests  have  been  proposed  as 
critical  habitat.  Including  some  younger 
forests  will  fulfill  some  of  today's  needs 
for  spotted  owl  foraging  and  dispersal 
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replacement  habitat  necessar 
remedy  the  highly  fragmented 
much  of  the  existing  owl  habi 
Service  is  unaware  of  any  stu 
consider  sagebrush  suitable  o 
or  the  existence  of  42-year-ol( 
old-growth. 

Issue  31:  Some  of  the  public 
that  critical  habitat  is  unnece 
because  trees  are  a  renewabi 
and  the  Federal  and  State  ag( 
timber  companies  replant  trei 
said  that  more  trees  are  plant 
harvested  each  year  and  that 
more  trees  growing  today  tha 
before.  Therefore,  new  matur 
are  always  available  for  spot 
Others  suggested  that  those  f 
lands  that  have  been  manage 
replanted  should  not  be  desig 
critical  habitat. 

Service  Response:  Forests 
intensively  managed  for  timb 
production  are  usually  harvei 
shortest  planting  rotations  th 
profitable.  These  managed  st 
seldom  reach  80  years  of  age 
generally  required  for  a  fores 
to  develop  the  structural  chai 
necessary  to  produce  suitabl( 
habitat.  Moreover,  many  timl 
producing  forests  are  manage 
even-aged  system,  which  doe 
promote  the  development  of : 
species,  multi-layered  canopi 
cavities,  etc.  Single  species  s 
fast-growing  trees  alone  do  n 
owl  habitat,  because  owls  pr 
diversity  of  stand  structure  ri 
old-growth.  The  Service  only 
forests  that  contain  the  cons! 
elements  and  that  are  essent 
conservation  of  the  owl. 

Issue  32:  A  number  of  indi^ 
that  the  Service  has  no  evide 
fragmentation  adversely  affe 
and,  therefore,  should  not  de 
critical  habitat. 

Service  Response:  The  prii 
to  the  owl's  survival  and  reci 
habitat  loss  or  modification  I 
harvest  activities.  The  result 
destruction  has  reduced  muc 
owl's  remaining  habitat  to  si 
fragmented,  and  isolated  sta 

Habitat  fragmentation  ma; 
of  several  adverse  effects  on 
owl  including: 

(1)  directly  eliminating  ke] 
roosting,  and  foraging  standi 

(2)  indirectly  reducing  the 
dispersing  juvenile  owls; 

(3)  perhaps  increasing  con 
avian  predation; 

(4)  reducing  population  de 
social  interactions  between  i 


JMI 


'uesday,  August  13,  1991  /  F^roposed  Rules 


!» 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13.  1991  /  Proposed  Rules 


40027 


ability  and  owl 
lonal  forests  and 
inagement  districts 
his  workshop, 
modified  its  original 
that  it  reflects  this 
ervice  is  very 
roposal  represents  a 
iroduct.  The  Service 
le  information  made 
past  year  and  has  not 
tial  differences  from 
^rere  provided  by  the 
rvice's  status  reviews. 
;  that  additional 
bute  useful 
process,  but 
irveys  is  not  the 
)ility.  The  Service  has 
iblication  of  owl 
le  specific  locations  of 
could  increase  the 
I  take  and  therefore 
It. 

)er  felt  that  critical 
be  designated 
iserved  lands  such  as 
tional  parks  provide 
the  owl.  Recent 
liat  owls  in  some 
ave  a  higher 
e.g.,  in  Washington 

e:  The  Service 

owl  should  be  listed 

scies  partly  because 

is  protected  within 
otected  areas  to 
ute  to  recovery  or 
)pulation  of  owls.  In 
Bw  of  the  northern 
srvice  examined  the 
itat  within  wilderness 

would  support  the 
im  the  Forest  Service 
Service  on  the 

habitat  within 
:  Service  concluded 
habitat  within  these 
cient  to  ensure  the 
of  the  northern 
ntly  protected 
itrated  in  about  one- 
urrent  range,  are 
japs,  and  are  of  lower 

eople  challenged  the 
}ns  of  the  habitat 
i  owl.  Some  suggested 
soorer  habitat  than 
:ause  the  trees  are 
'ounger  forests  have 
han  do  older  forests, 
piles  in  clearcut 
I  high  densities  of 
)eiieved  that  older 
cadent  and  dying  and 


should  be  harvested  so  that  trees  can  be 
planted. 

Service  Response:  Timber  harvest 
operations  that  leave  openings  in 
stands,  slash  piles,  and  downed  logs 
may  occasionally  enhance  prey  habitat 
and  result  in  higher  prey  densities,  at 
least  in  the  short-term.  However,  these 
are  often  the  types  of  habitat  in  which 
owls  carmot  successfully  forage.  Prey 
abundance  (foraging)  is  but  one  of  the 
attributes  of  the  subspecies'  life-history 
needs  associated  with  its  habitats.  For 
example,  nesting  structures  require 
deformities  such  as  cavities,  snags, 
broken-topped  trees,  and  mistletoe 
platforms  which  occur  more  frequently 
in  older,  more  decadent  timber  stands. 
In  addition,  spotted  owls  forced  to 
forage  in  open  habitat  are  more 
vuhierable  to  predation  by  other  raptors. 
Studies  cited  in  this  proposed  rule  have 
shown  that  owls  prefer  older  forests 
(and  associated  structiu-al  components). 

Newly  planted  forests  take  many 
years  to  develop  the  structural  and 
species  diversity  of  spotted  owl  nesting 
habitat.  While  harvest  and  replanting 
can  sometimes  enhance  wood-fiber 
productivity,  such  forest  management  as 
clearcutting  is  not  compatible  with 
maintenance  of  spotted  owl  habitat, 
although  some  types  of  selective 
harvesting  may  be  more  compatible. 

Issue  30:  A  few  individuals 
commented  that  owls  occur  or  nest  in  a 
myriad  of  habitats,  including  second 
growth,  mixed  hardwood  forests, 
sagebrush,  and  in  backyards.  The 
Service  should  "prove"  that  the  owl  is 
tied  to  the  old-growth  ecosystem. 
Because  owls  occur  in  many  habitats, 
designation  of  critical  habitat  is  not 
necessary.  Furthermore,  proposing 
second  growth  as  critical  habitat  is 
inconsistent  with  stating  that  owls 
require  old-growth.  In  Oregon,  old- 
growth  can  be  as  young  as  42  years  of 
age. 

Service  Response:  As  discussed  in  the 
Background  section  of  this  rule,  existing 
scientific  literature  shows  that  spotted 
owls  prefer  a  specific  forest  structiure 
commonly  associated  with  older 
coniferous  forests  for  nesting,  roosting, 
and  foraging,  and  tend  to  avoid  open 
spaces  (i.e.,  clearcuts)  where  possible.  In 
certain  portions  of  the  subspecies' 
range,  younger  forests  provide  the 
necessary  habitat  components.  Owls 
will  also  use  younger  forests  for 
dispersal  and  foraging,  which  are  also 
constituent  elements  of  the  owl's  life- 
history.  Therefore,  some  of  these 
younger  forests  have  been  proposed  as 
critical  habitat.  Including  some  younger 
forests  will  fulfill  some  of  today's  needs 
for  spotted  owl  foraging  and  dispersal 


and  will,  over  time,  provide  the 
replacement  habitat  necessary  to 
remedy  the  highly  fragmented  nature  of 
much  of  the  existing  owl  habitat.  The 
Service  is  unaware  of  any  studies  that 
consider  sagebrush  suitable  owl  habitat 
or  the  existence  of  42-year-old  stands  of 
old-growth. 

Issue  31:  Some  of  the  public  suggested 
that  critical  habitat  is  unnecessary 
because  trees  are  a  renewable  resource, 
and  the  Federal  and  State  agencies  and 
timber  companies  replant  trees.  Many 
said  that  more  trees  are  planted  than 
harvested  each  year  and  that  there  are 
more  trees  growing  today  than  ever 
before.  Therefore,  new  maturing  forests 
are  always  available  for  spotted  owls. 
Others  suggested  that  those  forested 
lands  that  have  been  managed  and 
replanted  should  not  be  designated  as 
critical  habitat. 

Service  Response:  Forests  that  are 
intensively  managed  for  timber 
production  are  usually  harvested  on  the 
shortest  planting  rotations  that  are 
profitable.  These  managed  stands 
seldom  reach  80  years  of  age,  the  time 
generally  required  for  a  forest  to  begin 
to  develop  the  structural  characteristics 
necessary  to  produce  suitable  owl 
habitat.  Moreover,  many  timber 
producing  forests  are  managed  on  an 
even-aged  system,  which  does  not 
promote  the  development  of  multi- 
species,  multi-layered  canopies,  snags, 
cavities,  etc.  Single  species  stands  of 
fast-growing  trees  alone  do  not  produce 
owl  habitat,  because  owls  prefer  a 
diversity  of  stand  structure  resembling 
old-growth.  The  Service  only  included 
forests  that  contain  the  constituent 
elements  and  that  are  essential  to  the 
conservation  of  the  owl. 

Issue  32:  A  number  of  individuals  felt 
that  the  Service  has  no  evidence  that 
fragmentation  adversely  affects  the  owl 
and,  therefore,  should  not  designate 
critical  habitat. 

Service  Response:  The  primary  threat 
to  the  owl's  survival  and  recovery  is 
habitat  loss  or  modification  from  timber 
harvest  activities.  The  resultant  habitat 
destruction  has  reduced  much  of  the 
owl's  remaining  habitat  to  small, 
fragmented,  and  isolated  stands. 

Habitat  fragmentation  may  have  any 
of  several  adverse  effects  on  the  spotted 
owl  including: 

(1)  directly  eliminating  key  nesting, 
roosting,  and  foraging  stands: 

(2)  indirectly  reducing  the  survival  of 
dispersing  juvenile  owls; 

(3)  perhaps  increasing  competition  or 
avian  predation; 

(4)  reducing  population  densities  and 
social  interactions  between  individuals; 


(5)  resulting  in  habitats  that  contain 
more  owls  than  can  be  supported  over 
time; 

(6)  increasing  habitat  suitabihty  for  a 
competing  species,  the  barred  owl  [Strix 
varia);  and 

(7)  resulting  in  demographic  isolation 
due  to  widely  spaced  small  populations. 
These  factors  interact  to  decrease 
habitat  suitabihty  for  the  spotted  owl 
(Thomas  et  al.  1990). 

Issue  33:  The  Service  received 
numerous  comments  related  to  the 
causes  of  habitat  loss  for  the  owl  and, 
therefore,  the  impUcations  regarding  the 
need  for  or  the  quantity  of  critical 
habitat  proposed.  Such  comments 
included  a  belief  that  the  Service  had 
not  proposed  the  designation  of  enough 
habitat,  because  fires  and  wind  will 
continue  to  destroy  some  habitat.  Such 
statements  often  included  a  view  that 
the  Service  should  propose  to  designate 
all  habitat  that  is  suitable  for  the 
northern  spotted  owl.  Alternatively, 
some  suggested  that  critical  habitat 
should  not  be  designated  because 
natural  factors  such  as  fire  and  insect 
infestations  are  responsible  for  the 
degradation  and  reduction  in  available 
owl  habitat. 

Service  Response:  The  Service  agrees 
that  natural  events  can  destroy  suitable 
owl  habitat.  However,  it  must  be 
assumed  that  wildfires  and  insect 
infestations  occurred  throughout  history 
and  that  the  documented  decline  of  the 
spotted  owl  throughout  much  of  its 
range  is  due  to  human-induced  habitat 
alteration,  which  is  cumulative  to 
natural  events.  The  Service  has  litUe 
control  over  natural  events  and, 
therefore,  must  rely  on  appropriate 
forest  management  to  achieve  spotted 
owl  recovery. 

The  ISC  considered  catastrophic 
events,  referred  to  in  their  document  as 
environmental  stochasticity  (Thomas  et 
al.  1990).  and  concluded  that  the  HCAs 
they  recommended  would  probably 
withstand  stochastic  events.  Based  on 
the  ISC's  assessment,  the  Service  is 
confident  that  the  proposed  critical 
habitat  units,  which  encompass  the 
HCAs  and  include  additions  of  existing 
owl  habitat  for  near-term  protection, 
will  be  similarly  adequate  to  withstand 
stochastic  events. 

Issue  34:  Some  stated  the  Service 
should  not  designate  critical  habitat  for 
owls  because  they  can  fly  to  different 
habitat  blocks  if  one  of  their  areas  is 
destroyed. 

Service  Response:  Current  data 
indicate  that  the  population  of  spotted 
owls  is  declining  because  of  habitat 
loss/degradation  and  that  the  rate  of 
population  decline  is  similar  to  the 


decline  of  suitable  habitat  (Thomas  et 
al.  1990).  The  total  amount  of  suitable 
habitat  has  been  continually  declining 
over  the  species  range,  with  an 
estimated  loss  of  60  or  more  percent 
over  the  last  190  years  (Thomas  et  al. 
1990).  Current  trends  indicate  an 
average  annual  habitat  loss  of  1  to  2 
percent  on  national  forests,  where  the 
majority  of  remaining  habitat  occurs, 
althou^  habitat  loss  in  local  areas  may 
be  higher.  Owls  use  large  areas  of 
habitat  to  breed  successfully  and  there 
are  no  presenUy  unoccupied  blocks  of 
habitat  for  owls  to  colonize  as  their 
habitat  is  reduced.  Designation  of  the 
northern  spotted  owl  as  a  threatened 
species  is  clearly  an  indication  that 
special  measures  are  necessary  to  arrest 
and  eventually  reverse  current  habitat 
loss  trends. 

Issue  35:  Some  felt  that  critical  habitat 
should  not  be  designated  because 
species  like  the  owl  that  cannot  adapt 
should  be  allowed  to  become  extinct. 

Service  Response:  In  section  2  of  the 
Act,  Findings.  Purposes,  and  Policy. 
Congress  found  that  numerous  species 
of  fish,  wildlife,  and  plants  had  become 
extinct  and  that  other  species  had    • 
become  so  depleted  in  numbers  that 
these  species  were  in  danger  of  or 
threatened  with  extinction.  Furthermore, 
Congress  found  that  these  species  of 
fish,  wildlife,  and  plants  were 
intrinsically  valuable  to  the  Nation  and 
its  people.  These  findings  are  the  basis 
of  the  Endangered  Species  Act,  the 
purpose  of  which  is  to  conserve 
threatened  and  endangered  species  and 
the  ecosystems  on  which  they  depend. 
The  designation  of  critical  habitat  is  but 
one  mechanism  provided  under  the  Act 
to  facilitate  the  recovery  of  Hsted 
species.  It  would  be  contrary  to  the  Act 
and  the  mission  of  the  Service  to  allow 
the  northern  spotted  owl  to  become 
extinct  without  taking  all  reasonable 
preventative  actions. 

Issue  36:  A  couple  of  commentors  felt 
the  Service  should  use  captive  breeding 
in  zoos  as  the  preferred  method  to 
conserve  the  owl  rather  than  setting 
aside  habitat.  Some  suggested  that  the 
Service  capt\u«  juvenile  owls,  raise 
them  to  adulthood,  and  then  release  the 
adults.  The  expansion  of  the  HCAs  and 
the  designation  of  critical  habitat  in  the 
areas  of  concern  to  faciUtate  movement 
is  unnecessary  because  owls  could  be 
artificially  moved  from  one  area  to 
another. 

Service  Response:  The  purpose  of  the 
Act  is  to  protect  the  ecosystems  upon 
which  listed  species  depend.  Captive 
breeding  is  a  conservation  measure 
sometimes  used  for  a  species  whose 
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population  is  so  low;  often  down  to  the 
last  few  individuals,  that  it  is  necessary 
to  collect  them  into  a  captive  breeding 
facility  to  safeguard  the  Hnal  existing 
genetic  pool  for  that  species.  These  few 
individuals  would  be  given  maximum 
protection  to  survive  and  breed  in  that 
facility.  The  captive  breeding 
conservation  measure  is  not  to  be  used 
to  release  species'  habitat  for  human 
exploitation.  Given  protection  of  the 
spotted  owl's  habitat,  sufficient  owls 
exist  for  natural  recovery. 

The  Service  has  revisited  the 
inclusion  of  large  areas  for  connectivity 
within  the  initial  proposal.  Only  areas 
which  contain  primary  constituent 
elements  were  included  in  this  revised 
proposal.  By  making  additions, 
movement  between  critical  habitat  units 
is  facihtated  by  reducing  the  intervening 
distance.  This  is  of  particular 
importance  in  areas  of  concern  where 
both  habitat  quality  and  quantity  is 
often-times  minimal.  Given  that  owl 
movement  and  dispersal  is  of  a  random 
nature,  the  Service  believes  the  forest 
matrix  outside  of  critical  habitat  units 
should  be  managed  for  dispersal  through 
other  means  such  as  section  7  and  the 
development  of  management,  recovery, 
and  HCP  plans. 

Issue  37:  Some  commentors  wanted  to 
know  about  the  benefits  of  designating 
critical  habitat  as  they  relate  to  other 
environmental  concerns  (such  as 
watershed  protection,  soil  stability, 
protection  of  fisheries,  reduction  of 
greenhouse  effect). 

Service  Response:  Substantial 
benefits  are  anticipated  as  a  result  of 
this  proposed  critical  habitat 
designation.  A  reduction  in  soil  erosion 
and  associated  stream  sedimentation,  as 
well  as  a  retention  of  water  quality  is 
expected  in  areas  that  are  not  logged. 
(The  cessation  of  logging  would,  in 
itself,  not  increase  water  quality,  but  it 
would  prevent  further  sedimentation 
and  degradation  of  water  quality  that 
result  from  logging  impacts  to  soil 
structure  and  erosion.)  These  effects 
should  be  beneficial  to  salmon  and 
steelhead  runs  as  well  as  to  resident 
stream  fish.  The  effect  on  global 
warming  is  difficult  to  ascertain  without 
extensive  studies  and  the  development 
of  predictive  models. 

Critical  habitat  for  the  northern 
spotted  owl  supports  an  ecosystem  with 
unique  characteristics.  These  ecological 
characteristics  provide  pleasure  and 
enjoyment  to  individual  users  of 
wildlife,  to  participants  of  such  outdoor 
activities  as  hiking  and  camping,  and  to 
those  people  who,  although  they  have  no 
plans  to  participate  in  on-site  activities, 
obtain  satisfaction  from  the  existence  of 


the  habitat  and  its  flora  and  fauna.  The 
designation  of  critical  habitat  would 
significantly  increase  benefits  from  the 
use  of  the  forest  for  such  things  as  open 
space,  scenic  beauty,  recreational 
opportimities,  clean  water  supplies, 
reduced  herbicide  use,  and  the  like. 

Issue  38:  A  number  of  individuals  felt 
that  the  Service  should  concentrate  on 
multiple  species  management  rather 
than  proposing  critical  habitat  for  the 
northern  spotted  owl.  Several 
individuals  suggested  the  addition  of 
specific  areas  for  the  benefit  of  other 
species.  A  few  noted  that  designation  of 
critical  habitat  will  harm  species  that 
prefer  younger  forests. 

Service  Response:  Designation  of 
critical  habitat  for  the  northern  spotted 
owl  may  incidentally  benefit  many  other 
species,  particularly  those  associated 
with  older  forest  habitats.  However,  the 
proposed  designation  is  intended  to 
benefit  only  the  owl  and  the  Service  did 
not  add  areas  that  would  only  benefit 
other  species.  The  Service  has  no  data 
indicating  that  species  preferring  lower 
serai  stages  are  in  a  decline  due  to 
habitat  shortage.  Further,  the  Service 
does  not  anticipate  a  significant  decline 
in  early  seral-stage  habitat,  since  much 
of  the  land  that  has  been  managed  for 
timber  production  will  likely  continue  to 
be  managed  for  timber  production, 
including  lands  outside  of  critical 
habitat  units  and  much  private  land.  In 
addition,  natural  catastrophic  events 
will  continue  and  likely  result  in 
portions  of  critical  habitat  units  being  in 
early  serai  stages  at  a  given  point  in 
time.  Some  species  which  utilize 
openings  in  forests,  such  as  deer  and 
elk,  are  also  dependent  upon  adjacent 
stands  of  older  forests  for  hiding  and 
shelter. 

Economic  and  Impact-related  Issues 

Issue  39:  Many  people  felt  that 
economic  impacts  needed  to  be  carefully 
considered  in  the  designation  of  critical 
habitat.  Conversely,  some  felt  that 
economics  should  not  be  part  of  the 
decision  to  designate  critical  habitat. 

Some  individuals  used  the  Act's 
requirement  to  complete  an  economic 
analysis  as  a  reason  to  avoid 
designating  critical  habitat,  because  the 
Service  can  modify  critical  habitat 
boundaries  based  upon  economic 
impacts,  provided  that  such 
modifications  would  not  result  in  the 
extinction  of  the  species. 

Others  criticized  the  Service's 
baseline  in  the  economic  analysis.  Some 
individuals  felt  that  the  Service  was 
arbitrary  and  capricious  in  conducting 
an  economic  analysis  that  only 
examined  the  incremental  effects  of 


designating  critical  habitat.  These 
people  felt  that  the  Service  should  have 
examined  the  economic  impacts  of  the 
initial  listing  of  the  owl  and  any  other 
regulatory  mechanisms  offering 
protection  to  the  owl  as  part  of  the 
economic  analysis  of  designating  critical 
habitat. 

Service  Response:  The  Act  directs  the 
Service  to  consider  the  economic  and 
other  relevant  effects  of  the  designation 
and  to  exclude  specific  areas  where  the 
costs  outweigh  the  benefits  of  such 
designation,  provided  that  such 
exclusion  would  not  result  in  the 
species'  extinction.  Therefore,  when 
designating  critical  habitat,  the  Service 
first  selects  areas  using  the  best 
available  biological  information  as  the 
basis  for  the  proposal  and  then  has  the 
option  to  modify  boundaries  based  upon 
economic  and  other  relevant 
considerations  as  long  as  such 
modifications  do  not  lead  to  extinction. 
Failure  to  consider  biological 
information  in  designating  critical 
habitat  for  the  owl  would  circumvent 
the  process  described  in  the  Act.  To  the 
extent  possible,  the  designation  of 
critical  habitat  will  reflect  the  Service's 
concern  and  evaluation  of  the  economic 
and  social  impacts  of  the  designation. 

Section  4(b)(2)  of  the  Act  requires  the 
Service  to  consider  the  economic  and 
other  relevant  impacts  of  designating 
particular  areas  as  critical  habitat.  It 
does  not  direct  the  Service  to  assess  the 
impacts  of  both  listing  the  species  and 
designating  its  critical  habitat. 
Moreover,  section  4(b)(1)(A)  of  the  Act 
explicitly  precludes  the  Service  from 
considering  the  economic  impacts  of 
listing  a  species  as  threatened  or 
endangered.  The  congressional  intent 
behind  inclusion  of  this  provision  was  to 
ensure  that  only  relevant  biological 
criteria  are  used  to  assess  the  ecological 
status  of  a  species.  In  addition,  prior  to 
the  proposed  critical  habitat 
designation,  protective  measures  for  the 
owl  (e.g..  Forest  Service  determination 
to  be  consistent  with  the  ISC  Plan, 
Bureau  implementation  of  the  Jamison 
Plan,  and  section  7  and  9  regulations  as 
a  result  of  listing)  were  in  place  and  had 
created  economic  impacts  not 
associated  with  critical  habitat 
designation.  Therefore,  the  Service 
evaluated  the  incremental  economic 
effects  due  to  designating  critical 
habitat,  over  and  above  those  effects  of 
listing  the  species  and  of  other  owl 
protective  measures.  To  do  otherwise 
would  impermissibly  attribute  to  critical 
habitat  designation  impacts  already 
caused  independently  by  listing  and  the 
other  protective  measures. 
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designating  critical  habitat.  These 
people  felt  that  the  Service  should  have 
examined  the  economic  impacts  of  the 
initial  listing  of  the  owl  and  any  other 
regulatory  mechanisms  offering 
protection  to  the  owl  as  part  of  the 
economic  analysis  of  designating  critical 
habitat. 

Service  Response:  The  Act  directs  the 
Service  to  consider  the  economic  and 
other  relevant  effects  of  the  designation 
and  to  exclude  specific  areas  where  the 
costs  outweigh  the  benefits  of  such 
designation,  provided  that  such 
exclusion  would  not  result  in  the 
species'  extinction.  Therefore,  when 
designating  critical  habitat,  the  Service 
first  selects  areas  using  the  best 
available  biological  information  as  the 
basis  for  the  proposal  and  then  has  the 
option  to  modify  boundaries  based  upon 
economic  and  other  relevant 
considerations  as  long  as  such 
modifications  do  not  lead  to  extinction. 
Failure  to  consider  biological 
information  in  designating  critical 
habitat  for  the  owl  would  circumvent 
the  process  described  in  the  Act.  To  the 
extent  possible,  the  designation  of 
critical  habitat  will  reflect  the  Service's 
concern  and  evaluation  of  the  economic 
and  social  impacts  of  the  designation. 

Section  4(b)(2]  of  the  Act  requires  the 
Service  to  consider  the  economic  and 
other  relevant  impacts  of  designating 
particular  areas  as  critical  habitat.  It 
does  not  direct  the  Service  to  assess  the 
impacts  of  both  listing  the  species  and 
designating  its  critical  habitat. 
Moreover,  section  4(b)(1)(A)  of  the  Act 
explicitly  precludes  the  Service  from 
considering  the  economic  impacts  of 
listing  a  species  as  threatened  or 
endangered.  The  congressional  intent 
behind  inclusion  of  this  provision  was  to 
ensure  that  only  relevant  biological 
criteria  are  used  to  assess  the  ecological 
status  of  a  species.  In  addition,  prior  to 
the  proposed  critical  habitat 
designation,  protective  measures  for  the 
owl  (e.g..  Forest  Service  determination 
to  be  consistent  with  the  ISC  Plan, 
Bureau  implementation  of  the  )amison 
Plan,  and  section  7  and  9  regulations  as 
a  result  of  listing)  were  in  place  and  had 
created  economic  impacts  not 
associated  with  critical  habitat 
designation.  Therefore,  the  Service 
evaluated  the  incremental  economic 
effects  due  to  designating  critical 
habitat,  over  and  above  those  effects  of 
listing  the  species  and  of  other  owl 
protective  measures.  To  do  otherwise 
would  impermissibly  attribute  to  critical 
habitat  designation  impacts  already 
caused  independently  by  listing  and  the 
other  protective  measures. 


Issue  40:  Many  individuals  requested 
information  about  the  employment 
multipliers  used  in  determining  the 
economic  costs  of  the  proposed  critical 
habitat  designation  and  the  justification 
for  using  these  multipliers. 

Service  Response:  The  Service  used  a 
icomputer  model  known  as  IMPLAN 
(developed  and  managed  by  U.S.  Forest 
Service)  to  generate  the  employment 
multipliers.  The  IMPLAN  model  is  used 
by  the  Federal  Emergency  Management 
Agency,  Soil  Conservation  Service, 
Forest  Service,  Bureau  of  Land 
Management,  Corps  of  Engineers,  and 
National  Park  Service,  as  well  as  the 
Fish  and  Wildlife  Service,  to  evaluate 
the  impact  of  various  Federal  actions  on 
employment.  Productivity  and  allowable 
cuts  are  given  by  the  Service  for  each 
forest  and  BLM  district.  Direct,  indirect, 
and  induced  effects  are  calculated  using 
regional  IMPLAN  models  which 
incorporate  the  trade  area.  Multipliers  in 
regions  surrounding  SeatUe  and 
Portland  are  adjusted  to  exclude  the 
influence  of  these  large  urban  areas. 

Issue  41:  Some  individuals  felt  that  the 
job  loss  predicted  due  to  the  critical 
habitat  designation  might  be  attributed 
to  other  factors  such  as  automation, 
exports,  foreign  labor,  and  so  forth. 
Some  commentors  projected  that 
"automation,  exports,  foreign  labor,  and 
non-sustainable  logging  are  the  real 
culprits  of  job  loss  in  the  Northwest," 
and  that  the  owl  is  being  used  as  a 
scapegoat  by  the  failing  timber  industry. 

Service  Response:  Other  factors  have 
clearly  been  responsible  for  a  large  part 
of  the  decline  in  timber-related  jobs  in 
the  Northwest.  Factory  automation  has 
resulted  in  a  dramatic  conversion  in  the 
industry  from  a  labor-dependent  system 
to  a  highly  automated  system.  According 
to  the  Northwest  Forest  Resource 
Council  (1990),  which  evaluated  the 
economic  impacts  of  timber  industry 
jobs  for  every  mmbf  of  timber  harvested 
(harvest  multiplier),  the  multiplier  has 
gone  from  a  high  of  nearly  13  jobs/nunbf 
in  1981  to  9  jobs/mmbf  in  1987,  and  the 
1990  ratio  is  approximately  8  jobs/ 
mmbf.  Mechanization  has  reduced  the 
number  of  workers  felling  trees, 
transporting  logs,  handling  logs,  and 
milling  finished  products.  In  addition, 
export  of  unprocessed  logs  further 
reduces  the  number  of  jobs  available 
locally. 

Competition  from  foreign  processors 
for  U.S.  logs  is  a  significant  cause  of  the 
demise  of  domestic  timber  processing. 
Furthermore,  a  weak  housing  market  has 
led  to  a  decreased  demand  for  lumber, 
leading  to  lower  employment  in  the 
industry.  Indeed,  there  are  numerous 
factors  other  than  the  spotted  owl  listing 


and  the  proposed  designation  of  critical 
habitat  for  the  owl  that  have  and 
continue  to  negatively  impact 
employment  opportimities  in  the  forest 
products  industry. 

Issue  42:  The  Service  should  consider 
Executive  Order  12606  on  supporting  the 
family  prior  to  designating  critical 
habitat  for  the  northern  spotted  owl.  The 
designation  of  critical  habitat  %vill  very 
likely  result  in  increased  rates  of  drug 
and  alcohol  abuse,  domestic  violence, 
and  divorce.  For  example,  the  Forks 
Abuse  Program  (in  Washington  State) 
works  with  victims  of  domestic  violence 
and  reportedly  saw  "an  increase  of  352% 
in  requests  for  shelter  for  victims  of 
domestic  violence  the  first  6  months  of 
1990  as  compared  with  the  first  6  months 
of  1989." 

Service  Response:  The  designation  of 
critical  habitat  for  the  spotted  owl  is  one 
of  many  factors  that  affect  employment 
in  the  Pacific  Northwest.  The  Service 
does  realize  that  job  losses  from  the 
critical  habitat  designation  may  add  to 
unemployment.  The  Service  regrets  that 
this  may  be  an  effect  of  the  critical 
habitat  designation  and  will  comply 
with  Executive  Order  12606. 

Issue  43:  The  designation  of  critical 
habitat  will  increase  the  number  of  drug 
dealers  and  marijuana  plantations. 

Service  Response:  This  comment  is 
speculative.  The  Service  has  no 
iiiformation  on  which  to  base  a 
judgment. 

Issue  44:  The  effects  on  public 
education  due  to  lower  tax  receipts 
needs  to  be  considered  when 
designating  critical  habitat.  Several 
commentors  noted  that  public  education 
services  would  be  drastically  reduced  to 
such  an  extent  that  County,  State,  and 
Federal  government  assistance  would 
be  essential  if  basic  educational 
services  were  to  be  maintained.  One 
commentor  questioned  if  the  Service 
had  taken  into  account  that  local 
government  depends  on  tax  revenue 
from  timber  receipts  and  wanted  to 
know  how  many  teachers  would  lose 
their  jobs  because  the  timber  receipts 
were  not  available  to  help  pay  the  costs. 

Service  Response:  The  actual 
economic  impact  on  public  education  is 
dependent  on  other  factors  as  well, 
including  mill  levy  rates  and  property 
\  alues.  Since  private  lands  are  not 
included  in  this  revised  proposal, 
private  land  values  should  not  decrease 
and,  in  fact,  might  increase  because  of 
the  lower  availability  of  Federal  timber. 
Payments  in  lieu  of  taxes  will  decrease 
in  those  Counties  that  contain  critical 
habitat  units,  with  a  net  anticipated 
reduction  to  the  Counties  and  States  of 
$20  million.  Fewer  public  services  such 


as  roads  and  schools  are  needed  when 
the  population  migrates  to  other  areas 
where  work  is  available.  The  U.S.  House 
of  Representatives  recenUy  passed 
legislation  increasing  (from  25  to  90 
percent  of  historic  levels  of  the  mid- 
1980s)  the  percentage  of  timber  receipt* 
that  Counties  can  retain.  This  would 
lessen  the  impact  of  critical  habitat 
designation  on  County  treasuries. 

Issue  45:  Several  people  submitted 
comments  asking  the  government  to 
compensate  the  timber  industry  in  some 
manner,  suggesting  the  government 
should  pay  loggers  and  mill  workers 
subsidies  similar  to  those  paid  to  wheat 
farmers  and  dairy  workers.  Others 
indicated  that  the  government  should 
compensate  the  timber  industry  for  its 
loss  in  revenue  due  to  the  reduction  in 
allowable  timber  harvest  (from  Forest 
Service  and  Bureau  of  Land 
Management  lands).  Some  believed  that 
the  govenunent  should  bear  the 
responsibility  for  communities  that  have 
been  allowed  to  cut  timber  beyond 
sustainable  yield  levels. 

Service  Response:  Neither  the  Act  nor 
any  other  law  administered  by  the 
Service  authorizes  payment  of  the  type 
of  subsidies  or  compensation  suggested 
by  the  comments.  Consequently,  this 
issue  is  a  matter  for  other  agencies  and 
Congress  to  consider. 

Issue  46:  Some  individuals  inquired 
about  the  costs  of  the  deterioration  in 
the  distribution  of  income  arising  from 
structural  economic  changes  in  timber 
dependent  regions. 

Service  Response:  Changing  the 
distribution  could  increase  or  decrease 
tax  revenue  depending  on  whether  the 
tax  policies  are  progressive  or 
regressive  and  on  the  direction  of  the 
change  in  the  distribution.  If 
deterioration  in  the  distribution  of 
income  would  lead  to  a  tax  revenue 
loss,  it  would  necessitate  a  decrease  in 
public  services  or  an  increase  in  taxes. 
Individual  States  and  Counties 
determine  their  own  spending/ revenue 
patterns  to  provide  public  services. 
Structural  economic  changes  do  not  lead 
to  a  deterioration  in  the  distribution  of 
income  because  other  sectors  of  the 
economy  benefit  when  there  is  a 
redistribution  of  income.  Those  counties 
that  lose  jobs  in  the  timber  industry  may 
find  that  once  these  persons  leave  the 
area  the  remaining  incomes  are  higher 
and  much  more  stable  since  they  will 
not  depend  as  much  on  resource 
extraction,  housing  construction,  and 
othei  cyclical  and  depressed  industries. 

Issue  47:  Some  commentors  stated 
that  the  proposal  should  recognize  the 
economic  impacts  of  forest  product 
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industries  other  than  logging  and 
sawmilling  and  that  the  economic 
analysis  use  not  only  sawmills  but  all 
timber  processing  and  timber-based 
industries  to  effectively  address  the 
indirect  employment  effects  of  the 
proposal.  The  economic  impact  of  the 
critical  habitat  designation  on  forest 
product  industries  other  than  logging 
and  sawmilling  needs  to  be  addressed. 

Service  Response:  If  implemented,  the 
proposed  rule  would  result  in  logging 
reductions  and  would,  thus,  have  an 
impact  on  downstream  industries  to  the 
extent  that  supply  cannot  be 
accommodated  by  other  sources.  The 
economic  analysis  conducted  by  the 
Service  took  into  account  SIC  (Standard 
Industrial  ClassiHcation]  groups  24  and 
26,  which  included  a  large  variety  of 
wood-related  products.  A  precise 
estimate  of  this  logging  reduction  is 
difficult  because  of  market  factors  of 
price,  supply,  and  log  export  restrictions. 
As  previously  mentioned,  IMPLAN  was 
used  as  the  base  for  the  analysis  to 
determine  economic  impact  of  the 
regions  involved.  Indirect  employment 
effects  were  measured  and  include 
declines  in  all  sectors  that  will  occur 
because  of  the  reduced  timber  products 
activity.  The  effects  of  decline  in 
logging,  milling,  pulp,  paper,  and  related 
wood  products  were  all  considered  in 
the  analysis. 

Issue  48:  A  timber  company  noted  that 
the 

*  *  *  designation  of  additional  areas 
beyond  the  Thomas  Plan  HCAs  will  result  in 
a  shift  in  recreational  activities  and  probably 
a  total  reduction  in  overall  recreational 
activity.  Managed  forest  lands  provide  a  vast 
and  diversified  recreation  opportunity  *  *  *  . 
Except  for  a  few  old  growth  dependent 
species,  designation  of  critical  habitat  will 
reduce  opportunity  for  wildlife  appreciation, 
bird  watching,  hunting,  etc.,  as  compared 
with  managed  forests. 

One  commentor  remarked  that 

*  *  *  it  is  erroneous  to  assume  that  all  non- 
market  resource  values  increase  when  areas 
are  designated  as  critical  habitat.  Critical 
habitat  designation  is  likely  to  diminish 
recreational  values,  because  access  to 
recreational  areas  will  be  reduced.  In 
addition,  younger  forests  are  beneficial  to 
many  species,  especially  game  species. 
Hunting  values  generally  are  higher  in  forest 
mosaics  that  include  some  harvested  areas. 

Service  Response:  Both  managed 
forest  lands  and  old-growth  forest  lands 
provide  opportunities  for  recreation.  The 
net  quantity  and  direction  of  the  critical 
habitat  induced  change  in  recreational 
values  is  unknown.  Managed  forest  land 
provides  diversified  recreational 
opportunities  for  a  variety  of 
recreationists  because  of  its  road 
system.  Critical  habitat  designation  for 


the  spotted  owl  would  not  reduce 
recreation  in  the  short-term  because 
existing  roads  will  remain  available. 
Access  for  recreationists  would  not  be 
restricted  due  to  critical  habitat 
designation.  Also,  the  presence  of  old- 
growth  forest  habitat  could  increase 
certain  types  of  recreational  use.  Many 
people  enjoy  areas  that  show  fewer 
signs  of  human  activity  than  a  logged 
area.  Further,  while  hunting 
participation  may  be  relatively  greater 
in  a  "forest  mosaic,"  fishing 
participation  may  be  relatively  greater 
in  unlogged  areas  where  better  water 
quality  and  reduced  stream 
sedimentation  promote  fish  populations. 
Many  activities,  road  construction,  and 
some  logging  will  be  allowed. 

Issue  49:  The  critical  habitat  units' 
marginal  contribution  to  owl  protection 
or  their  marginal  importance  to  timber 
supply  was  questioned. 

The  analysis  of  each  area  should  show  that 
area's  marginal  contribution  to  owl 
conservation  as  well  as  its  marginal 
importance  to  timber  supply. 

Service  Response:  The  Service 
believes  that  the  critical  habitat 
designation's  marginal  contribution  to 
owl  protection,  as  deHned  in  this 
proposed  rule,  is  greater  than  the 
marginal  contribution  to  timber  supply. 
This  reflects  the  legal  mandate  to  the 
Service  to  provide  protection  to  species 
designated  as  threatened  or  endangered. 
This  designation  is  not  a  withdrawal  of 
these  acres  from  the  timber  base. 
Timber  harvesting  will  continue, 
although  it  is  expected  at  a  reduced 
level. 

Issue  50:  Some  individuals  wanted  to 
know  whether  the  proposed  critical 
habitat  designation  or  the  pre-existing 
timber  development  plan  represents  the 
highest-valued  use  of  the  affected  lands. 

Service  Response:  The  Endangered 
Species  Act  requires  the  Service  to 
designate  critical  habitat.  The  Act 
further  directs  the  Service  to  consider 
the  economic  effects  of  the  designation 
and  to  exclude  specific  areas  where  the 
costs  outweigh  the  benefits  of  such 
designation,  provided  that  such 
exclusion  would  not  result  in  the 
species'  extinction.  The  Service  has 
carried  out  these  mandates  in  this 
revised  proposal.  A  redistribution  of 
wealth  always  occurs  if  a  subsidy  is 
removed  and/or  a  resource  constrained. 

Issue  51:  Some  suggested  that  the 
potential  economic  benefits  oinot 
designating  critical  habitat  might  be  an 
important  factor  that  should  be 
considered.  One  commentor  noted  that 

*  •  *  the  Service  has  failed  to  analyze  the 
potential  economic  benefits  associated  with 


not  designating  critical  habitat  in  the  areas 
identified  *  *  *  . 

Service  Response:  The  benefits  of  not 
designating  critical  habitat  for  the  owl 
are  the  costs  avoided.  Not  designating 
critical  habitat  for  the  owl  would 
obviate  the  economic  costs  associated 
with  the  designation  process.  One  might 
think  of  reduced  logging  costs  as 
"benefits"  to  mills  and  increased  federal 
subsidy  to  local  schools  as  "benefits"  to 
local  taxpayers.  Not  designating  would 
create  these  "benefits."  The  analysis 
considers  these  factors  but  designates 
them  as  costs  since  they  may  be  benefits 
foregone  if  habitat  is  declared.  In 
addition,  it  has  been  estabUshed  by  the 
Service  that  private  lands  will  not  be 
included  in  the  critical  habitat 
designations,  which  will  greatly  limit  the 
effects  on  lands  other  than  public  lands. 

Issue  52:  Private  landowners  felt  that 
due  to  the  uncertainty  of  the  impact  on 
private  lands  from  the  designation  of 
critical  habitat,  the  values  of  these  lands 
might  be  depressed.  One  commentor 
stated  that 

It  is  extremely  important  that  the  agency 
recognize  that  even  if  the  designation  does 
not  evolve  into  constraints  on  private 
harvest,  the  designation  of  critical  habitat 
itself  telegraphs  a  degree  of  uncertainty  and 
legal  risk  that  will  inhibit  land  exchanges  or 
investments  in  timber  management  and 
harvest  plans,  all  of  which  will  contribute  to 
a  substantial  decrease  in  economic  value  as  a 
consequence  of  the  threat  of  future 
intervention. 

Service  Response:  Although  the 
revised  proposal  for  critical  habitat 
designation  does  not  include  private 
land,  some  indirect  effects  on  private 
landowners  may  occur  due  to  their 
feelings  of  uncertainty  and  risk. 
However,  as  the  supply  of  timber  from 
Federal  land  decreases,  the  Forest 
Service  anticipates  that  stumpage  prices 
will  increase.  It  follows  that  the  value  of 
timberland  will  increase,  benefiting 
private  landowners.  If  Federal  supply 
goes  down,  the  remaining  private  supply 
would  normally  be  expected  to  be  worth 
more,  not  less. 

Issue  53:  Private  landowners 
requested  clarification  of  the  costs 
involved  with  harvesting  their  wood 
prematurely  due  to  the  critical  habitat 
designation. 

Service  Response:  The  harvesting  of 
timber  prematurely  assumes  that  the 
landowners  are  doing  so  in  response  to 
changing  stumpage  prices.  Short 
rotational  periods  on  private  lands  have 
reduced  the  average  size  of  logs,  thus 
restricting  the  types  and  quality  of 
Hnished  products  that  can  be 
manufactured  from  those  logs.  If 


landowners  believe  that  stum 
prices  are  going  to  fall,  they  n: 
their  woodcutting  to  minimize 
losses.  If  stumpage  prices  are 
increase,  as  the  Forest  Servic( 
anticipates,  the  landowners  rt 
harvest  sooner  to  take  advani 
higher  prices.  In  this  case,  the 
landowners  would  benefit  mo 
increased  stumpage  prices  thi 
have  occurred  without  the  cri 
habitat  designation. 

Issue  54:  Some  felt  the  Serv 
not  designate  critical  habitat 
will  increase  the  harvest  pres 
and  road  construction  in  adja 
that  are  not  designated.  The  r 
reduction  in  domestic  wood  p 
could  lead  to  increased  timbe 
production  activities  in  tropic 
rainforests.  The  designation  c 
habitat  also  may  encourage  a 
that  are  more  environmentall 
by  causing  a  shift  to  more  pol 
causing  building  materials.  St 
suggested  that  landowners  w 
harvest  their  lands  more  quic 
advance  of  the  final  rule  takii 

Service  Response:  The  bas: 
comment  seemed  to  be  an  asi 
that  timber  within  critical  hal 
not  be  harvested  and,  therefo 
forests  would  not  provide  nei 
supplies.  The  designation  of  ( 
habitat  would  add  a  layer  to 
review  Federal  projects  alrea 
under  section  7  of  the  Act.  Th 
review  would  most  likely  resi 
reduction  of  timber  harvestec 
modification  of  harvest  methi 
cases.  However,  the  designat 
critical  habitat  does  not  ban  • 
activities  within  critical  habi 

Both  the  Forest  Service  anc 
Bureau  anticipate  an  increase 
harvesting  in  response  to  big! 
stumpage  prices,  making  it  pi 
landowners  to  harvest  trees  i 
previously  planned.  Increase 
may  or  may  not  result  in  incr 
construction  depending  on  th 
road  network  in  the  area  to  fa 
harvested.  The  Service  realiz 
may  have  a  negative  effect  oi 
harvest  on  these  lands  throuj 
shortened  rotations  and  lowc 
wood.  This  is  not  an  effect  di 
critical  habitat.  This  trend  ha 
increasing  since  before  the  li 
owl.  While  the  Service  agree 
added  pressure  for  timber  pr 
areas  outside  critical  habitat 
those  areas  would  still  be  sul 
scrutiny  under  State  and  Fed 
regulatory  mechanisms.  Prop 
management  in  these  areas  c 
continue  to  provide  needed  f 
producta. 
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710/  designating  critical  habitat  in  the  areas 
identified  *  *  *  . 

Service  Response:  The  benefits  of  not 
designating  critical  habitat  for  the  owl 
are  the  costs  avoided.  Not  designating 
critical  habitat  for  the  owl  would 
obviate  the  economic  costs  associated 
with  the  designation  process.  One  might 
think  of  reduced  logging  costs  as 
"benefits"  to  mills  and  increased  federal 
subsidy  to  local  schools  as  "benefits"  to 
local  taxpayers.  Not  designating  would 
create  these  "benefits."  The  analysis 
considers  these  factors  but  designates 
them  as  costs  since  they  may  be  beneflts 
foregone  if  habitat  is  declared.  In 
addition,  it  has  been  established  by  the 
Service  that  private  lands  will  not  be 
included  in  the  critical  habitat 
designations,  which  will  greatly  limit  the 
effects  on  lands  other  than  public  lands. 

Issue  52:  Private  landowners  felt  that 
due  to  the  uncertainty  of  the  impact  on 
private  lands  from  the  designation  of 
critical  habitat,  the  values  of  these  lands 
might  be  depressed.  One  commentor 
stated  that 

It  is  extremely  important  that  the  agency 
recognize  that  even  if  the  designation  does 
not  evolve  into  constraints  on  private 
harvest,  the  designation  of  critical  habitat 
itself  telegraphs  a  degree  of  uncertainty  and 
legal  risk  that  will  inhibit  land  exchanges  or 
investments  in  timber  management  and 
harvest  plans,  all  of  which  will  contribute  to 
a  substantial  decrease  in  economic  value  as  a 
consequence  of  the  threat  of  future 
intervention. 

Service  Response:  Although  the 
revised  proposal  for  critical  habitat 
designation  does  not  include  private 
land,  some  indirect  effects  on  private 
landowners  may  occur  due  to  their 
feelings  of  uncertainty  and  risk. 
However,  as  the  supply  of  timber  from 
Federal  land  decreases,  the  Forest 
Service  anticipates  that  stumpage  prices 
will  increase.  It  follows  that  the  value  of 
timberland  will  increase,  benefiting 
private  landowners.  If  Federal  supply 
goes  down,  the  remaining  private  supply 
would  normally  be  expected  to  be  worth 
more,  not  less. 

Issue  53:  Private  landowners 
requested  clarification  of  the  costs 
involved  with  harvesting  their  wood 
prematurely  due  to  the  critical  habitat 
designation. 

Service  Response:  The  harvesting  of 
timber  prematurely  assumes  that  the 
landowners  are  doing  so  in  response  to 
changing  stumpage  prices.  Short 
rotational  periods  on  private  lands  have 
reduced  the  average  size  of  logs,  thus 
restricting  the  types  and  quality  of 
finished  products  that  can  be 
manufactured  from  those  logs.  If 


landowners  believe  that  stumpage 
prices  are  going  to  fall,  they  may  delay 
their  woodcutting  to  minimize  financial 
losses.  If  stumpage  prices  are  going  to 
increase,  as  the  Forest  Service 
anticipates,  the  landowners  might 
harvest  sooner  to  take  advantage  of  the 
higher  prices.  In  this  case,  the 
landowners  would  benefit  more  from 
increased  stiunpage  prices  than  would 
have  occurred  without  the  critical 
habitat  designation. 

Issue  54:  Some  felt  the  Service  should 
not  designate  critical  habitat  because  it 
will  increase  the  harvest  pressure  on 
and  road  construction  in  adjacent  areas 
that  are  not  designated.  The  resulting 
reduction  in  domestic  wood  products 
could  lead  to  increased  timber 
production  activities  in  tropical 
rainforests.  The  designation  of  critical 
habitat  also  may  encourage  activities 
that  are  more  environmentally  damaging 
by  causing  a  shift  to  more  pollution- 
causing  building  materials.  Some 
suggested  that  landowners  would 
harvest  their  lands  more  quickly  in 
advance  of  the  final  rule  taking  effect. 

Service  Response:  The  basis  for  this 
comment  seemed  to  be  an  assumption 
that  timber  within  critical  habitat  would 
not  be  harvested  and,  therefore,  the 
forests  would  not  provide  needed  timber 
supplies.  The  designation  of  critical 
habitat  would  add  a  layer  to  the  level  of 
review  Federal  projects  already  receive 
under  section  7  of  the  Act.  That  added 
review  would  most  likely  result  in  a 
reduction  of  timber  harvested  or  a 
modification  of  harvest  methods  in  some 
cases.  However,  the  designation  of 
critical  habitat  does  not  ban  all  logging 
activities  within  critical  habitat. 

Both  the  Forest  Service  and  the 
Bureau  anticipate  an  increase  in  private 
harvesting  in  response  to  higher 
stumpage  prices,  making  it  profitable  for 
landowners  to  harvest  trees  earlier  than 
previously  planned.  Increased  harvest 
may  or  may  not  result  in  increased  road 
construction  depending  on  the  existing 
road  network  in  the  area  to  be 
harvested.  The  Service  realizes  that  this 
may  have  a  negative  effect  on  future 
harvest  on  these  lands  through 
shortened  rotations  and  lower  quality 
wood.  This  is  not  an  effect  due  solely  to 
critical  habitat.  This  trend  has  been 
increasing  since  before  the  listing  of  the 
owl.  While  the  Service  agrees  that 
added  pressure  for  timber  production  on 
areas  outside  critical  habitat  may  occur, 
those  areas  would  still  be  subject  to 
scrutiny  under  State  and  Federal 
regulatory  mechanisms.  Proper  timber 
management  in  these  areas  may 
continue  to  provide  needed  forest 
products. 


The  purpose  of  this  proposal  is  to 
designate  critical  habitat  for  the 
protection  of  northern  spotted  owl 
habitat.  Ramifications  such  as  the  effect 
on  tropical  rainforests  are  beyond  the 
scope  of  this  proposal  and  are  more 
appropriately  addressed  in  other  forums. 
The  Service  is  concerned,  though,  over 
the  impact  caused  by  any  shift  in 
resource  use  from  one  area  to  another. 

Issue  55:  The  Department  of 
Transportation  questioned  the 
additional  costs  for  infrastructure 
improvements  when  roads  are  delayed 
or  curtailed  due  to  restricted  access. 

Service  Response:  Increased  delays  or 
costs  for  road  construction  are  not 
anticipated  as  a  result  of  this  proposed 
rule.  In  exceptional  cases,  there  might 
be  requirements  for  modifications  to 
alignments  if  they  would  impact  nest 
trees. 

Issue  56:  Some  of  the  public  felt  the 
designation  of  critical  habitat  would 
interfere  with  potential  land  exchanges. 

Service  Response:  Designating  critical 
habitat  for  the  spotted  owl  would  affect 
land  exchanges  where  they  involve 
Federal  lands  or  where  land  exchanges 
are  funded,  authorized,  or  otherwise 
carried  out  by  a  Federal  agency.  Some 
Federal  agencies,  such  as  the  Forest 
Service,  have  policies  guiding  agency 
action  on  land  exchanges  which  involve 
habitat  used  by  listed  species.  Land 
exchanges  typically  would  undergo 
section  7  consultation  between  the 
Federal  action  agency  and  the  Service  to 
assure  the  proposed  exchange  would  not 
jeopardize  the  continued  existence  of 
the  species  or  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
It  is  likely  that  critical  habitat  in  Federal 
ownership  would  remain  imder  Federal 
managetnent  to  assure  that  conservation 
of  the  species  is  promoted,  in 
accordance  with  section  7(a)(1)  of  the 
Act.  This  would  not  affect  land 
exchanges  that  are  strictly  private,  as 
private  lands  are  not  included. 

Issue  57:  Several  individuals  believed 
that  critical  habitat  would  preclude  all 
land  uses  and  strongly  opposed  its 
designation.  Others  requested  that  the 
Service  clearly  define  what  activities 
could  and  could  not  take  place  within 
every  single  critical  habitat  unit.  Support 
for  these  views  came  from  the  pubhc's 
acceptance  of  multiple  use  mandates. 
Many  suggested  the  continuation  of 
speciBc  activities  that  were  thought  to 
perpetuate  habitat  conditions  needed  by 
owls.  Examples  of  such  activities 
included  certain  timber  harvest 
prescriptions,  such  as  selective  cutting 
and  thinning,  to  facilitate  the 
development  of  owl  habitat.  Even 
clearcut  prescriptions  were  viewed  as 


being  compatible  with  owls  in  some 
cases  (because  Douglas-fir  seedlings 
grow  in  full  sun  and  because  most 
clearcut  prescriptions  include  stream 
buffers).  Sometimes  this  issue  was 
phrased  in  the  form  of  a  specific 
question,  asking  if  acceptable  uses 
included  fishing,  mining,  bike  riding, 
hiking,  rock  collecting,  camping, 
firewood  collecting,  or  others. 

Service  Response:  The  designation  of 
critical  habitat  is  not  synonymous  with 
setting  aside  wilderness,  "locking  up" 
land,  or  prohibiting  all  uses.  Section  7  of 
the  Act  prohibits  Federal  agencies  from 
authorizing,  funding,  or  carrying  out 
actions  that  would  destroy  or  adversely 
modify  critical  habitat.  Many  activities 
would  not  be  restricted  in  critical 
habitat  units  because  they  would  have 
no  effect  on  the  primary  constituent 
elements  of  the  critical  habitat. 
Activities  considered  not  likely  to 
adversely  affect  critical  habitat  include 
hiking,  camping,  fishing,  hunting,  bird 
watching,  cross-country  skiing, 
snowmobiling,  off-road  vehicle  use, 
organized  motor-crosses,  mushroom  and 
plant  gathering,  Christmas  tree  cutting, 
limited  livestock  grazing,  rock  collecting, 
maintenance  of  rights-of-way,  and 
underground  mining  activities. 

Activities  that  would  disturb  and/or 
remove  spotted  owl  habitat  components 
within  designated  critical  habitat  imits 
may  affect  the  owl  and/or  its  cntical 
habitat.  Such  activities  are  discussed  in 
more  detail  under  the  section  titled 
"AVAILABLE  CONMRVATION  MEASURCt" 
in  this  rule.  Each  proposed  project 
would  be  examined  under  section  7  in 
relation  to  its  site-specific  impacts.  In 
most  cases,  the  Service  will  offer 
recommendations  to  help  agencies  offset 
the  impacts  of  their  actions.  These  may 
result  in  modifications  to  the  project.  In 
some  cases,  there  may  be  no  acceptable 
alternative.  On  the  other  hand,  if  certain 
silvicultural  practices  are  proven  to 
enhance  or  perpetuate  owl  habitat,  the 
Service  could  determine  that  those 
projects  are  not  likely  to  destroy  or 
adversely  modify  critical  habitat. 

Issue  58:  Some  individuals  suggested 
that  the  Service  should  automatically 
prohibit  certain  activities  through 
section  7  consultations.  Such 
prohibitions  included  the  harvest  of  any 
timber  within  critical  habitat.  Other 
individuals  suggested  that  specific 
activities,  such  as  use  of  existing  access 
roads,  construction  of  new  roads,  and 
construction  and  maintenance  of  utility 
corridors,  be  excluded  from  the 
requirement  for  review  under  section  7. 
Some  wanted  the  agencies  to  maintain 
the  status  quo  or  current  harvest  rates 
and  continue  to  evaluate  the  needs  of 
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the  owl.  Others  wanted  the  Service  to 
prohibit  all  actions  within  proposed 
critical  habitat  until  the  final  rule  is 
published. 

Service  Response:  The  Service  does 
not  have  the  authority  to  automatically 
prohibit  certain  activities  through 
section  7  of  the  Act  or  to  automatically 
exempt  certain  projects  from  the 
requirements  of  section  7  of  the  Act  for 
either  proposed  or  fmal  critical  habitat 
designation.  Section  7  of  the  Act 
requires  Federal  agencies  to  confer  with 
the  Service  on  actions  that  are  likely  to 
destroy  or  adversely  modify  proposed 
critical  habitat  and  to  consult  on  such 
actions  once  critical  habitat  is 
designated.  The  Service's  comments  and 
recommendations  presented  to  Federal 
agencies  as  a  result  of  proposed  critical 
habitat  conferences  are  advisory.  If  the 
Service's  biological  opinions  resulting 
from  consultation  on  designated  critical 
habitat  conclude  that  destruction  or 
adverse  modification  would  result,  the 
Service  provides  reasonable  and 
prudent  alternatives,  where  possible,  to 
avoid  the  destruction  or  adverse 
modification  of  critical  habitat.  Under 
the  Act,  the  Service  cannot  prejudge  the 
outcome  of  section  7  consultations 
regarding  destruction  or  adverse 
modification  of  critical  habitat. 

Issue  59:  The  designation  of  critical 
habitat  will  create  an  additional  layer  of 
environmental  surveys  that  must  be 
completed. 

Service  Response:  Federal  agencies 
authorizing,  funding,  or  carrying  out 
projects  that  may  affect  listed  species 
are  required  to  conduct  section  7 
consultations  with  the  Service.  The 
consultation  process  normally  involves 
surveys  to  determine  species  presence. 
That  is  true  whether  or  not  critical 
habitat  has  been  designated  for  the 
species.  The  Act  requires  the  Service  to 
complete  its  review  under  section  7  of 
the  Act  within  90  days  and  to  issue  a 
biological  opinion  within  45  additional 
days.  In  practice,  the  Service  issues 
biological  opinions  within  90  days  of 
receiving  the  request  regardless  of 
whether  or  not  critical  habitat  has  been 
designated.  The  Service  agrees  that  an 
analysis  of  the  effects  of  a  proposed 
action  on  critical  habitat  constitutes  an 
additional  level  of  environmental 
analysis,  but  this  additional  effort  is 
carried  out  simultaneously  with  other 
environmental  review  processes, 
including  the  review  under  section  7  to 
determine  whether  jeopardy  to  a  listed 
species  would  be  likely  to  result. 

Issue  60:  Some  noted  that  the 
designation  of  critical  habitat  would 
interfere  with  important  cancer  research 


because  the  designation  would  prevent 
the  harvesting  of  yew  trees. 

Service  Response:  Where  the  yew 
occurs  within  proposed  critical  habitat 
boundaries,  it  is  likely  that  yew  bark 
could  be  harvested  without  adversely 
modifying  the  owl's  critical  habitat. 

Issue  61:  One  commentor  wanted  to 
know  how  much  increased  lumber  costs 
would  decrease  consumer  surplus. 

Service  Response:  The  effect  of 
increased  lumber  costs  on  consumer 
surplus  depends  on  the  final  wood 
production  unit's  incremental  change  in 
price,  the  number  of  units  sold,  and  the 
demand  elasticity.  Prices  of  lumber  are 
expected  to  rise  in  response  to  the 
critical  habitat  designation,  but  since  the 
reduction  in  timber  harvests  due  to 
critical  habitat  designation  in  the  Pacific 
Northwest  represents  only  a  small 
portion  (.04  percent)  of  the  nation's 
lumber  supply,  the  price  increases  and 
the  loss  of  consumer  surplus  should  be 
very  small. 

Issue  62:  Several  individuals 
questioned  whether  the  costs  of  wood 
products  would  increase  due  to  a 
decreased  supply. 

The  supposition  that  the  price  will  rise  due 
to  supply  reduction  in  the  Northwest  assumes 
that  the  lumber  demand  is  elastic.  If  the 
timber  supply  from  the  Northwest  were  the 
only  source  of  product  to  a  specific  region, 
the  normal  supply/demand/price  parameters 
would  apply. 

Service  Response:  Wood  product 
prices  are  elastic,  and  demand  for  those 
products  will  ultimately  determine  price. 
Prices  have  increased  by  0.8  percent  in 
the  past  6  months  (Producer  Price 
Index),  but  it  is  impossible  to  predict 
whether  this  trend  will  continue  or 
reverse.  Nationally,  the  housing  market 
has  been  in  a  slump,  and  demand  has 
not  been  strong.  In  addition,  other 
sources  of  supply  such  as  the  Southeast, 
Northern  Midwest,  or  other  locations 
may  in  part  offset  lower  production  from 
the  Northwest  forests. 

Issue  63:  Several  individuals  wanted 
to  know  the  status  of  Forest  Service  and 
the  Bureau  of  Land  Management  sold 
but  unharvested  timber. 

Service  Response:  The  Service 
reviewed  the  potential  for  restricting  the 
harvest  of  sold  but  unharvested  timber 
from  public  lands  from  both  a  biological 
and  economic  perspective.  As  a  result, 
the  Service  determined  that  the 
economic  impacts  associated  with  the 
potential  withdrawal  of  these  sales 
would  outweigh  their  biological 
contribution.  This  was  influenced  by  the 
order  issued  by  Judge  Dwyer  on  May  23. 
1991  [Seattle  Audubon  Society  et  al.  v. 
John  L.  Evans  et  al.  No.  C89-160WD 
(W.D.  Wash.)).  • 


In  that  decision.  Judge  Dwyer 
prohibited  the  Forest  Service  from 
offering  timber  sales  in  northern  spotted 
owl  habitat  on  Forest  Service  lands  for 
the  year  1991  and  that  portion  of  1992 
ending  March  5  until  such  time  as  the 
Forest  Service  promulgates  rules  and 
guidelines  for  the  protection  of  the 
northern  spotted  owl  and  writes  an 
accompanying  Environmental  Impact 
Statement.  In  that  order,  the  court  stated 
that: 

38.  The  injunction  would  not  prohibit  the 
logging  of  existing  sales,  but  rather  the  sale  of 
additional  logging  rights  in  owl  habitat  areas 
while  the  Forest  Service  was  in  the  process  of 
adopting  a  plan.  Thus,  timber  sale  reductions 
do  not  translate  directly  into  harvest 
reductions. 

By  ordering  an  injunction  against  the 
proposal  of  new  sales  pending 
completion  of  an  owl  management  plan 
and  Environmental  Impact  Statement, 
the  Court  essentially  removed  all  timber 
sales  from  Forest  Service  lands  except 
those  that  have  been  sold  but 
unharvested.  The  plaintiffs  agreed  not  to 
protest  the  execution  of  those  sales  as 
reasonable  relief  for  the  industry, 
thereby  making  4.778  bbf  of  timber 
available  to  the  industry.  Therefore, 
these  timber  sales  constitute  the  only 
available  timber  for  harvest  from  Forest 
Service  lands  until  March  5, 1992.  The 
removal  of  all  or  a  portion  of  these  areas 
from  timber  harvest  would,  in  the 
opinion  of  the  Service,  create  a  severe 
economic  impact  on  the  timber  industry 
and  rural  communities  dependent  upon 
that  harvest  for  economic  stability. 

The  Service  determined  that  exclusion 
of  these  areas  as  critical  habitat  would 
not  lead  to  the  extinction  of  the  northern 
spotted  owl,  based  upon  previous 
section  7  biological  opinions  for  these 
sales,  which  found  they  would  not 
jeopardize  the  continued  existence  of 
the  species.  These  "no-jeopardy" 
opinions  indicate  that  extinction  will  not 
occur. 

Issue  64:  One  commentor  felt  that  the 
economic  analysis  ignored  the 
consequences  of  critical  habitat 
designation  on  State  law  requirements 
and  the  resulting  impacts  on  private 
landowners.  According  to  the 
commentor,  the  critical  habitat 
designation  would  trigger  additional 
environmental  review  on  the  State  level, 
which  would  trigger  pubhc  interest  and 
challenge  additional  environmental 
reviews  on  the  State  level,  and  it  also 
fails  to  consider  access  to  private  lands. 

Service  Response:  The  proposed  rule 
does  not  address  the  effects  of  State  or 
other  local  requirements  that  result  from 
critical  habitat  designation  because  the 


Service  has  not  been  able  to  i 
these  requirements  and  their 
effects.  'The  Service  requests ' 
on  these  requirements  and  thi 
potential  effects. 

Issue  65:  The  Service  was  e 
consider  the  economic  impac 
designating  critical  habitat  fo 
northern  spotted  owl  could  hi 
private  lands. 

Service  Response:  No  privt 
are  being  proposed  as  critical 
However,  private  entities  mif 
affected  if  they  are  involved  i 
activity  to  be  authorized.  fun( 
carried  out  by  a  Federal  agen 
referred  to  as  a  "Federal  nexi 
instance,  if  a  private  landowi 
access  across  Federal  critical 
order  to  gain  access  to  his  lai 
Federal  land  managing  agenc 
issuance  of  a  right-of-way  pe 
be  subject  to  compliance  wit) 
of  the  Act.  Although  the  decii 
permit  could  affect  the  privat 
access  has  never  been  deniec 
as  a  result  of  section  7  consu 
the  Service,  although  modific 
the  proposed  action  on  Feder 
might  result  (see  next  issue  f( 
discussion).  There  should  be 
impact  on  private  lands  as  a 
designating  critical  habitat  oi 
lands. 

Issue  66:  The  Service  canni 
granting  access  to  private  inl 
an  entry  into  the  consultatior 
described  under  section  7,  be 
U.S.C.  Sec.  3210a  guarantees 
party's  access  to  their  land. 

Service  Response:  The  con 
process  described  under  sect 
not  result  in  Service  approva 
of  access,  but  rather  an  evah 
proposed  project's  impact  on 
species  or  its  habitat.  The  Fe 
permitting  agency,  through  c( 
with  the  Service,  may  modifj 
location  of  an  access  road  at 
through  this  project  review  p 
would  adversely  affect  spotti 
critical  habitat.  If  the  Service 
that  construction  of  a  road  m 
destruction  or  adverse  modii 
critical  habitat,  the  Service  v 
reasonable  and  prudent  altei 
such  as  route  modification,  s 
destroy  or  adversely  modify 
habitat.  The  Service  expects 
if  ever,  will  the  designation  c 
habitat  for  the  owl  result  in  { 
agency's  denying  access. 

Issue  67:  The  Service  shou 
"taking  implication  assessmi 
pursuant  to  Executive  Order 
to  making  a  final  decision  or 

Service  Response:  The  Se 
comply  with  Executive  Orde 
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In  that  decision,  Judge  Dwyer 
prohibited  the  Forest  Service  from 
offering  timber  sales  in  northern  spotted 
owl  habitat  on  Forest  Service  lands  for 
the  year  1991  and  that  portion  of  1992 
ending  March  5  imtil  such  time  as  the 
Forest  Service  promulgates  rules  and 
guidelines  for  the  protection  of  the 
northern  spotted  owl  and  writes  an 
accompanying  Environmental  Impact 
Statement.  In  that  order,  the  court  stated 
that: 

36.  The  injunction  would  not  prohibit  the 
logging  of  existing  sales,  but  rather  the  sale  of 
additional  logging  rights  in  owl  habitat  areas 
while  the  Forest  Service  was  in  the  process  of 
adopting  a  plan.  Thus,  timber  sale  reductions 
do  not  translate  directly  into  harvest 
reductions. 

By  ordering  an  injunction  against  the 
proposal  of  new  sales  pending 
completion  of  an  owl  management  plan 
and  Enviroiunental  Impact  Statement, 
the  Court  essentially  removed  all  timber 
sales  from  Forest  Service  lands  except 
those  that  have  been  sold  but 
unharvested.  The  plaintiffs  agreed  not  to 
protest  the  execution  of  those  sales  as 
reasonable  relief  for  the  industry, 
thereby  making  4.778  bbf  of  timber 
available  to  the  industry.  Therefore, 
these  timber  sales  constitute  the  only 
available  timber  for  harvest  from  Forest 
Service  lands  until  March  5, 1992.  The 
removal  of  all  or  a  portion  of  these  areas 
from  timber  harvest  would,  in  the 
opinion  of  the  Service,  create  a  severe 
economic  impact  on  the  timber  industry 
and  rural  communities  dependent  upon 
that  harvest  for  economic  stability. 

The  Service  determined  that  exclusion 
of  these  areas  as  critical  habitat  would 
not  lead  to  the  extinction  of  the  northern 
spotted  owl,  based  upon  previous 
section  7  biological  opinions  for  these 
sales,  which  found  they  would  not 
jeopardize  the  continued  existence  of 
the  species.  These  "no-jeopardy" 
opinions  indicate  that  extinction  will  not 
occur. 

Issue  64:  One  comlnentor  felt  that  the 
economic  analysis  ignored  the 
consequences  of  critical  habitat 
designation  on  State  law  requirements 
and  the  resulting  impacts  on  private 
landowners.  According  to  the 
commentor,  the  critical  habitat 
designation  would  trigger  additional 
environmental  review  on  the  State  level, 
which  would  trigger  pubhc  interest  and 
challenge  additional  environmental 
reviews  on  the  State  level,  and  it  also 
fails  to  consider  access  to  private  lands. 

Service  Response:  The  proposed  rule 
does  not  address  the  effects  of  State  or 
other  local  requirements  that  result  from 
critical  habitat  designation  because  the 


Service  has  not  been  able  to  assess 
these  requirements  and  their  potential 
effects.  The  Service  requests  conunents 
on  these  requirements  and  their 
potential  effects. 

Issue  65:  The  Service  was  asked  to 
consider  the  economic  impact  that 
designating  critical  habitat  for  the 
northern  spotted  owl  could  have  on 
private  lands. 

Service  Response:  No  private  lands 
are  being  proposed  as  critical  habitat. 
However,  private  entities  might  be 
affected  if  they  are  involved  in  an 
activity  to  be  authorized,  funded,  or 
carried  out  by  a  Federal  agency  (often 
referred  to  as  a  "Federal  nexus").  For 
instance,  if  a  private  landowner  required 
access  across  Federal  critical  habitat  in 
order  to  gain  access  to  his  land,  the 
Federal  land  managing  agency's 
issuance  of  a  right-of-way  permit  would 
be  subject  to  compliance  with  section  7 
of  the  Act.  Although  the  decision  on  the 
permit  could  affect  the  private  land, 
access  has  never  been  denied  in  the  past 
as  a  result  of  section  7  consultation  with 
the  Service,  although  modifications  to 
the  proposed  action  on  Federal  lands 
might  result  (see  next  issue  for  further 
discussion).  "There  should  be  little 
impact  on  private  lands  as  a  result  of 
designating  critical  habitat  on  Federal 
lands. 

Issue  66:  The  Service  cannot  use  the 
granting  access  to  private  inholdings  as 
an  entry  into  the  consultation  process 
described  under  section  7,  because  16 
U.S.C.  Sec.  3210a  guarantees  a  private 
party's  access  to  their  land. 

Service  Response:  The  consultation 
process  described  under  section  7  does 
not  result  in  Service  approval  or  denial 
of  access,  but  rather  an  evaluation  of  the 
proposed  project's  impact  on  a  listed 
species  or  its  habitat.  The  Federal 
permitting  agency,  through  consultation 
with  the  Service,  may  modify  the 
location  of  an  access  road  authorized 
through  this  project  review  process  if  it 
would  adversely  affect  spotted  owls  or 
critical  habitat.  If  the  Service  determines 
that  construction  of  a  road  may  result  in 
destruction  or  adverse  modification  of 
critical  habitat,  the  Service  will  present 
reasonable  and  prudent  alternatives, 
such  as  route  modification,  so  as  to  not 
destroy  or  adversely  modify  critical 
habitat.  The  Service  expects  that  rarely, 
if  ever,  will  the  designation  of  critical 
habitat  for  the  owl  result  in  a  Federal 
agency's  denying  access. 

Issue  67:  The  Service  should  prepare  a 
"taking  impUcation  assessment" 
pursuant  to  Executive  Order  12630  prior 
to  making  a  final  decision  on  this  issue. 

Service  Response:  The  Service  wrill 
comply  with  Executive  Order  12630. 


Issue  68:  Some  individuals  felt  that  the 
Service  should  examine  the 
consequences  of  critical  habitat 
designation  for  the  owl  on  the  balance 
of  trade. 

Service  Response:  Log  exports  from 
the  Pacific  Northwest  have  been,  on 
average,  3,307  mmbf  annually  for  the 
years  1985-1989,  which  represents 
approximately  1  percent  of  the  value  of 
all  annual  exports  of  the  United  States. 
The  Service  expects  log  exports  to 
decrease  because  of  higher  stumpage 
prices  resulting  from  critical  habitat 
designation.  Imports  of  finished  wood 
products  may  also  increase.  Thus,  the 
net  impact  on  the  balance  of  trade  may 
be  negative  but  insignificant. 

Issue  69:  Some  questioned  the  degree 
to  which  restricting  log  exports  would 
alleviate  the  timber  supply  shortage  if 
the  proposed  critical  habitat  designation 
was  implemented. 

Service  Response:  Goverrunental 
export  restrictions  would  increase 
timber  availability  for  local  buyers  and 
would  reduce  competition  for  logs  in  the 
Pacific  Northwest  thus  reducing  costs  to 
local  mills.  The  industry  estimates  that 
on  average,  3,300  mmbf  of  logs  were 
exported  annually  during  the  late  1980s 
(17  percent  of  logs  harvested);  the 
proposed  critical  habitat  designation  is 
equivalent  to  4.5%  of  the  annual  log 
exports. 

If  domestic  timber  were  to  remain 
inside  the  United  States,  more  milling 
jobs  would  be  available  for  processing 
of  the  logs  that  would  have  been 
exported.  The  Forest  Service  reported 
that  they  expect  decreased  exports  due 
to  increased  stiunpage  prices.  An 
industry  analyst  noted  that  in  5  to  10 
years  the  amount  of  log  exports  from  the 
United  States  may  be  reduced  by  50 
percent  without  imposing  export 
restrictions  of  any  kind.  This  would 
result  from  the  increased  stiunpage 
prices  in  the  United  States  and  a 
concurrent  significant  reduction  of  the 
supply  of  export-quality  logs. 

Issue  70:  The  effect  of  critical  habitat 
designation  on  the  import  of  foreign 
wood  was  noted  several  times  by 
commentors.  Questions  centered  on 
whether  the  U.S.  government  would  now 
force  the  American  public  to  buy 
essential  wood  and  paper  products,  at 
higher  prices  than  today,  from  foreign 
wood  suppliers  whose  record  of 
environmental  stewardship  and  fiber 
renewal  generally  lag  far  behind  that  of 
the  U.S.  wood  products  industry. 

Service  Response:  If  the  domestic 
demand  for  wood  is  high  at  the  same 
time  supply  from  the  Northwest  is 
restricted  due  to  critical  habitat 
designation  and  exports  continue,  the 


need  to  import  more  foreign  wood  might 
arise.  Without  importing  wood,  local 
mills  might  not  be  able  to  pay  the  higher 
prices  for  logs  in  the  marketplace  and  be 
forced  to  decrease  production.  The  mills 
that  would  be  able  to  obtain  the  higher 
priced  logs  would  most  likely  pass  the 
increased  cost  onto  the  consumer. 
However,  other  parts  of  the  country  (i.e., 
the  Southeast  and  the  Great  Lakes 
region)  might  increase  harvest  activities 
in  response  to  the  increased  stumpage 
prices.  The  supply  from  these  alternative 
sources  might  compensate  for  some  of 
the  increased  prices.  Given  the  huge 
supply  of  timber  in  the  U.S.,  wood 
product  prices  are  unlikely  to  rise 
significantly  over  time  if  we  maintain  a 
competitive  market  with  free  trade. 

Issue  71:  Some  individuals  wanted  to 
know  what  costs  would  result  from 
lawsuits  and  court  actions  due  to  the 
Service's  failure  to  specifically  state 
which  activities  would  be  allowed  on 
private  lands. 

Service  Response:  It  is  impossible  to 
ascertain  in  advance  the  probable  costs 
of  court  actions  resulting  from  this 
proposed  rule;  however,  the  revised 
proposal  does  not  include  private  lands. 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  effective  as  possible. 
Consequently,  the  Service  used  the  most 
current  data  available  to  evaluate 
habitat  for  consideration  as  critical 
habitat.  For  example,  the  Service  does 
not  have  current  verified  data  for 
private,  State,  and  tribal  landowners, 
making  it  difficult  to  completely 
evaluate  existing  habitat  for  northern 
spotted  owls.  In  many  portions  of  the 
species'  range,  landowners  (particularly 
State  and  private  lands)  on  adjacent 
lands  have  not  provided  equal  or 
comparable  amounts  of  information. 
Such  discrepancies  have  resulted  in  a 
disproportionate  emphasis  on  those 
private  landowners  who  did  provide 
data  whether  for  this  proposal  or  for 
other  reasons. 

These  problems  exist  to  greater  extent 
with  the  Federal  agencies  (the  Bureau, 
Forest  Service,  and  National  Park 
Service).  Disparities  among  data  sets 
with  respect  to  different  Federal  (and 
State)  agencies  greatly  increased  the 
amount  of  time  required  to  review  the 
information.  The  data  presented  in  this 
rule  were  basically  derived  using  a 
geographic  information  system  (GIS). 
Data  used  in  the  GIS,  including 
landownership,  boundaries  of  HCAs, 
Mdldemess,  and  the  previous  critical 
habitat  units,  and  other  data  layers  were 
supplied  by  four  Federal  and  thu^e  State 


40034  Federal  Register  /  Vol.  56.  No.  156  /  Tuesday.  August  13.  1991  /  Proposed  Rules 


agencies.  Significant  problems  were 
encountered  with  data  compatibility, 
and  the  Service  has  worked  diligently  to 
eliminate  these  errors  to  the  maximtmi 
extent  possible.  This  problem  coupled 
with  the  lack  of  a  common  data  base 
continues  to  hamper  efforts  to  tabulate, 
track,  and  compare  areas  (e.g.,  spotted 
owl  pairs,  acres  and  condition  of 
habitat).  Comments  are  solicited  to  help 
correct  remaining  problems  in  the 
database. 

In  addition,  different  definitions  of 
suitable  habitat,  which  do  not 
necessarily  reflect  biological  differences 
between  provinces,  continue  to  be  used 
by  the  agencies.  Finally,  a  lack  of 
understanding  of  the  effects  of  various 
silvicultiiral  prescriptions  continues  to 
lead  to  misinterpretations  on  the 
impacts  of  such  harvest  applications. 
The  Service  would  like  to  reduce  these 
limitations  as  much  as  possible  and 
requests  assistance  in  gathering  any 
data  or  information,  or  in  establishing 
research  projects  that  would  help 
overcome  these  deficiencies  in  the  near 
future. 

Therefore,  conunents  or  suggestions 
from  the  pubUc,  governmental  agencies, 
Indian  Nations,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Suggestions  on  how  any  of  the 
above  deficiencies  or  limitations  could 
be  reduced  or  eliminated; 

(2)  The  reasons  why  any  habitat 
(either  existing  or  additional  areas] 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by 
section  4  of  the  Act,  particularly  in 
regards  to  the  Service's  exclusion  of 
tribal,  private,  and  some  State  lands; 

(3)  Information  regarding  actions  that 
should  be  considered  necessary  to 
achieve  recovery  of  the  northern  spotted 
owl  and  the  conditions  that  might  allow 
it  to  be  removed  ft-om  the  list  of 
endangered  and  threatened  wildlife  and 
plants  (the  Forest  Service  and  Bureau 
should  include  information  on  the 
relationship  to  existing  or  expected  land 
management  plans); 

(4)  Alternative  methods  to  ensure 
linkage  habitat  in  the  areas  of  concern, 
including  implementation  of  the  50-11- 
40  rule,  or  other  means; 

(5)  Specific  information  on  the  amount 
and  distribution  of  suitable  owl  habitat, 
forest  land  base,  and  nimibers  and 
distribution  of  owls  by  landowner  and 
land  designation  (the  Forest  Service. 
Bureau,  and  other  land  managing 
agencies  or  affected  parties  should 
include  updated  information  and  maps); 


(6)  Specific  information  on  the  ability 
or  values  of  proposed  areas  to  support 
other  listed,  proposed,  or  candidate 
species  and  the  relationship  of  this 
proposal  to  maintaining  biodiversity  and 
ecosystem  integrity; 

(7)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  proposed  critical  habitat; 

(8)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat; 

(9)  Economic  values  associated  with 
benefits  of  designating  critical  habitat 
for  the  northern  spotted  owl.  Such 
benefits  include  those  derived  from  non- 
consumptive  uses  (e.g.,  hiking,  camping, 
bird  watching,  etc.),  watershed 
protection,  air  quality,  soil  retention, 
fisheries,  "existence  values,"  etc.; 

(10)  The  methodology  the  Service 
might  use,  under  section  4(b)(2)  of  the 
Act,  in  determining  whether  the  benefits 
of  excluding  an  area  from  critical 
habitat  outweigh  the  benefits  of 
specifying  the  area  as  critical  habitat; 

(11)  The  scope  of  timber  harvest 
acHvities  anticipated  on  Federal  lands, 
or  affected  by  Federal  agencies,  other 
than  Forest  Service  and  Bureau  lands; 
and 

(12)  Non-timber  related  Federal 
activities  (including  Federally  permitted, 
authorized,  or  carried  out  actions 
occurring  on  State  and  private  lands) 
and  economic  costs  associated  with  any 
alternatives  being  considered. 

Public  Hearings 

Section  4(b)(5)(e)  of  the  Act  requires 
that  a  public  hearing  be  held,  if 
requested  within  45  days  of  a  proposed 
rule.  As  indicated  under  "DATES"  and 
"ADDRESSES",  the  Service  has  scheduled 
four  public  hearings  on  this  proposal 
due  to  the  anticipated  number  of 
requests  for  such  hearings. 

Parties  wishing  to  make  statements 
for  the  record  should  bring  a  copy  of 
their  statement  to  the  hearing.  In 
anticipation  of  the  large  nimiber  of 
parties  at  each  hearing,  oral  statements 
will  be  limited  to  3  minutes.  There  are 
no  limits  on  the  length  of  the  written 
statement  presented  at  the  hearing  or 
subsequently  submitted  for  the  record. 
Written  comments  will  be  accepted  from 
any  party  until  the  close  of  the  comment 
period  (see  "DATES").  Written 
submissions  will  be  given  the  same 
weight  and  consideration  as  oral 
comments  presented  at  any  hearing. 

The  Service  intends  to  publish  a  final 
decision  on  this  issue  in  early  December 
of  1991.  The  final  decision  on  this 
proposed  designation  of  critical  habitat 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service. 


National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  this  species  will  not 
constitute  a  major  rule  under  Executive  " 
Order  12291  and  certifies  that  this 
designation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Based  on  the  information  discussed  in 
this  rule  concerning  public  projects  and 
private  activities  within  critical  habitat 
units,  it  is  not  clear  whether  significant 
economic  impacts  will  result  from  the 
critical  habitat  designation.  Also,  no 
direct  costs,  enforcement  costs, 
information  collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  Further,  the 
rule  contains  no  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 
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National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  deHned 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Department  of  the  Interior  has 
determined  that  designation  of  critical 
habitat  for  this  species  will  not 
constitute  a  major  rule  under  Executive  ■ 
Order  12291  and  certifies  that  this 
designation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seg.). 
Based  on  the  information  discussed  in 
this  rule  concerning  public  projects  and 
private  activities  within  critical  habitat 
units,  it  is  not  clear  whether  significant 
economic  impacts  will  result  from  the 
critical  habitat  designation.  Also,  no 
direct  costs,  enforcement  costs, 
information  collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  Further,  the 
rule  contains  no  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 
PART  17— {AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500.  unless  otherwise  noted. 


$17.11    [Amwided] 

2.  It  is  proposed  to  amend  S  17.11(h) 
by  revising  the  "critical  habitat"  entry 
for  "Owl,  northern  spotted",  under 
BIRDS,  to  read  "17.95(b)". 

3.  It  is  proposed  to  amend  §  17.95(b) 
by  adding  critical  habitat  of  the  northern 
spotted  owl  (Strix  occidentalis  caurina) 
in  the  same  alphabetical  order  as  the 
species  occurs  in  17.11(h). 

S  17.95    Critical  habtM—ftoh  and  wttcWta 

***** 

(b)  •  •  • 

***** 

NORTHERN  SPOTTED  OWU  [Strix 

occidentalis  caurina) 

California.  Areas  of  land  and  water  as 
follows: 
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Description  of  C-1  taken  solely  from 
Bureau  of  Land  Management  Map; 
Happy  Camp  1983,  and  Hoopa  1983, 
California. 
Del  Norte  and  Siskiyou  Counties 

T.  16  N..  R.  2  E.,  Sees.  11. 12. 13. 14. 15. 
21.  22.  23.  24,  25,  26.  27,  28,  35,  and  36,  of 
the  Humboldt  Meridian. 

T.  16  N..  R.  3  E.,  Sees.  1,  7. 12. 13. 14. 
15. 17, 18, 19,  20,  21,  22,  23.  24,  25.  26.  27, 
28.  29.  30.  31,  32.  33,  34,  35.  and  36,  of  the 
Humboldt  Meridian. 

T.  17  N.,  R.  4  E.,  Unsurveyed  Lands, 
Sees.  1,  2.  3.  9. 10. 11, 12. 14. 15, 16, 17,  20, 
21,  22.  23.  24,  25.  26.  27,  28,  29.  33.  34.  and 

35.  of  the  Humboldt  Meridian. 

T.  16  N..  R.  4  E..  Unsurveyed  Lands. 
Sees.  1.  2.  3.  4.  5.  8,  9. 10, 11, 12. 15. 16. 17. 

20,  21.  22,  27,  28,  29,  32.  33,  and  34.  of  the 
Humboldt  Meridian. 

T.  15  N..  R.  2  E..  Sees.  1.  2. 11. 12, 13. 
14.  23.  and  24.  of  the  Humboldt 
Meridian. 

T.  15  N.,  R.  3  E..  Sees.  1.  2.  3. 4,  5.  6.  7. 
8, 9. 10, 11. 12. 13, 14, 15, 16. 17. 18. 19.  20. 

21.  22.  23.  24,  25.  26.  27.  28.  29.  30.  31.  32, 
33,  34,  and  35.  of  the  Humboldt 
Meridian. 

T.  15  N..  R.  4  E.,  Unsurveyed  Lands, 
Sees.  4,  5.  6.  8,  9, 18. 17.  20.  and  23.  of  the 
Humboldt  Meridian. 

T.  14  N..  R.  3  E.,  Unsurveyed  Lands. 
Sees.  4,  5.  6. 10, 15,  25.  28.  27,  34,  35.  and 

36,  of  the  Humboldt  Meridian. 

T.  14  N.,  R.  4  E.,  Unsurveyed  Lands. 
Sees.  1,  32,  33.  34,  and  35,  of  the 
Humboldt  Meridian. 

T.  13  N.,  R.  3  E..  Unsurveyed  Unds, 
Sees.  3,  25,  26,  34,  35,  and  36,  of  the 
Humboldt  Meridian. 

T.  13  N..  R.  4  E.,  Unsurveyed  Lands. 
Sees.  1,  2.  3. 10. 11, 12. 13. 14. 15.  21.  22. 
23.  24.  25.  26.  ,27,  28,  29,  32.  33,  34.  35, 
and  36.  of  the  Humboldt  Meridian. 

T.  13  N..  R.  5  E..  Unsurveyed  Lands, 
Sees.  6,  7.  8, 17. 18. 19.  20.  29.  30.  31.  and 
32.  of  the  Humboldt  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Siskiyou  Wilderness, 
and  any  private  lands. 


Ti8H 
TITir 


r.i7N. 


J I I i_ 


I  MB 


SIsklYDU_ 
VILDERNES 


T.16H 


TSfT 


Deseription  of  C-2  taken  si 
Bureau  of  Land  Management 
Hoopa  1983.  California. 
Del  Norte.  Humboldt,  and  Sii 
Counties 

T.  12  N..  R.  4  E..  Unsurveyj 
Sec.  36,  of  the  Humboldt  Mei 

T.  12  N.,  R.  5  E.,  Unsurveyi 
Sees.  25,  26,  27.  31.  32,  33,  34, 
of  the  Humboldt  Meridian. 

T.  12  N.,  R.  6  E.,  Unsurveyi 
Sec.  33.  and  34.  of  the  Humbi 
Meridian. 

T.  11  N..  R.  4  E..  Unsurveyi 
Sees.  1. 12. 13. 14. 15. 16. 17, : 
22.  23.  24.  25.  26.  27.  28.  29.  3( 
and  36,  of  the  Humboldt  Mei 

T.  11  N.,  R.  5  E.,  Unsurveyi 
Sees.  1.  2.  3.  4.  5,  6.  7,  8.  9. 10 
14, 15. 16, 17. 18. 19.  20.  21.  2'. 
26.  27.  28.  29.  30.  31.  32.  33,  3^ 
the  Humboldt  Meridian. 

T.  11  N.,  R.  6  E.,  Unsurveyi 
Sees.  3, 4,  5, 6.  7.  8. 17.  and  t 
Humboldt  Meridian. 

T.  10  N..  R.  4  E..  Unsurvey 
Sees.  1.  2.  3. 10. 11. 12, 13. 14 
24.  25.  26.  and  27.  of  the  Hun 
Meridian. 

T.  10  N..  R.  5  E.,  Unsurveyc 
Sees.  3, 4,  5,  6,  7,  8,  9. 10. 16. 1 
of  the  Humboldt  Meridian. 

Excluding  any  private  lanC 
the  above  area. 


Deseription  of  C-3  taken  s( 
Bureau  of  Land  Management 
Hayfork  1982.  California. 
Trinity  and  Humboldt  Count 

T.  6  N..  R.  4  E.,  Sees.  13, 14 
23.  24.  25.  26.  27.  28.  33.  34.  35 
the  Humboldt  Meridian. 

T.  6  N.,  R.  5  E.,  Sec,  18, 19, 
and  33.  of  the  Humboldt  Mer 

T.  5  N..  R.  4  E.,  Sees.  1.  2.  3 
12. 13. 14.  23.  24.  and  25.  of  tl 
Meridian. 

T.  5  N..  R.  5  E..  Sees.  4.  5.  6 
17, 18, 19.  20,  21.  22.  26.  27.  2J 
32.  33,  34.  and  35.  of  the  Hun 
Meridian. 

T.  4  N..  R.  5  E.,  Sees.  1.  2. 3 
9, 10. 11. 12. 13. 14. 15.  22.  23, 
26.  of  the  Humboldt  Meridia 

T.  4  N.,  R.  6  E.,  Sees.  6,  an( 
Humboldt  Meridian. 

Excluding  any  private  lam 
the  above  area. 
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Description  of  C-2  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hoopa  1983.  California. 
Del  Norte.  Humboldt,  and  Siskiyou 
Counties 

T.  12  N..  R.  4  E..  Unsurveyed  Lands. 
Sec.  36.  of  Oie  Humboldt  Meridian. 

T.  12  N..  R.  5  E..  Unsurveyed  Lands. 
Sees.  25,  26,  27,  31,  32.  33.  34.  35,  and  36, 
of  the  Humboldt  Meridian. 

T.  12  N..  R.  6  E..  Unsurveyed  Lands. 
Sec.  33.  and  34.  of  the  Humboldt 
Meridian. 

T.  11  N.,  R.  4  E.,  Unsurveyed  Lands. 
Sees.  1, 12, 13, 14, 15, 16, 17. 18. 19,  20,  21, 
22,  23,  24,  25.  26.  27.  28,  29,  30,  33,  34,  35, 
and  36.  of  the  Humboldt  Meridian. 

T.  11  N.,  R.  5  E..  Unsurveyed  Lands, 
Sees.  1,  2,  3,  4.  5.  6.  7.  8,  9, 10, 11, 12, 13, 
14, 15, 16. 17. 18. 19,  20,  21,  22,  23,  24.  25, 
26,  27,  28,  29,  30,  31,  32,  33,  34,  and  35,  of 
the  Humboldt  Meridian. 

T.  11  N.,  R.  6  E.,  Unsiu^eyed  Lands, 
Sees.  3, 4,  5. 6,  7,  8, 17,  and  18.  of  the 
Humboldt  Meridian. 

T.  10  N.,  R.  4  E.,  Unsurveyed  Lands, 
Sees.  1,  2,  3, 10, 11, 12. 13. 14, 15,  22.  23. 
24.  25.  26,  and  27,  of  the  Humboldt 
Meridian. 

T.  10  N..  R.  5  E.,  Unsurveyed  Lands, 
Sees.  3. 4. 5. 6,  7, 8. 9. 10. 16, 17,  and  18. 
of  the  Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-3  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hayfork  1982,  California. 
Trinity  and  Humboldt  Counties 

T.  6  N..  R.  4  E..  Sees.  13. 14. 15.  21.  22. 
23,  24,  25,  26,  27,  28,  33,  34,  35,  and  36,  of 
the  Humboldt  Meridian. 

T.  6  N.,  R.  5  E.,  Sec.  18, 19,  30,  31,  32, 
and  33,  of  the  Humboldt  Meridian. 

T.  5  N..  R.  4  E..  Sees.  1,  2.  3.  4, 10. 11. 
12. 13. 14,  23.  24,  and  25,  of  the  Humboldt 
Meridian. 

T.  5  N.,  R.  5  E..  Sees.  4.  5.  6.  7.  8.  9. 16. 
17, 18, 19.  20,  21,  22,  26,  27.  28,  29.  30.  31. 
32.  33.  34,  and  35,  of  the  Humboldt 
Meridian. 

T.  4  N.,  R.  5  E..  Sees.  1,  2,  3, 4,  5. 6,  7. 8, 
9, 10, 11. 12. 13. 14. 15.  22.  23.  24.  25.  and 
26.  of  the  Humboldt  Meridian. 

T.  4  N.,  R.  6  E..  Sees.  6,  and  7.  of  the 
Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


40038 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13,  1991  /  Proposed  Rules 


Description  of  C-4  taken  solely  from 
Bureau  of  Land  Management  Map; 
Garberville  1979,  California. 
Trinity  and  Humboldt  Counties 

T.  1  N.,  R.  5  E..  Sees.  1.  2, 10. 11, 12, 13, 
14. 15.  22.  23.  24,  25,  26.  and  27.  of  the 
Humboldt  Meridian. 

T.  1  N..  R.  6  E..  Sees.  5,  6.  7,  8. 18, 19. 
29,  30,  31,  and  32,  of  the  Humboldt 
Meridian. 

T.  1  S.,  R.  5  E.,  Sees.  13, 14,  22,  23.  24, 
25,  26,  27.  34.  35.  and  36.  of  the  Humboldt 
Meridian. 

T.  1  S.,  R.  6  E.,  Sees.  5,  6,  8, 17, 19,  20, 
21,  22,  27,  28,  29,  30,  31.  32.  33.  and  34,  of 
the  Humboldt  Meridian. 

T.  2  S.,  R.  6  E.,  Sees.  2.  3,  4,  5,  6.  7,  8,  9, 
10, 11, 14, 15. 16. 17, 18, 19,  20,  21,  22,  23. 
24,  25,  26,  27,  28,  29,  30,  31,  32,  33.  34,  35. 
and  36,  of  the  Humboldt  Meridian. 

T.  2  S.,  R.  5  E.,  Sees.  1,  2, 11, 12, 13. 14, 
23.  and  24,  of  the  Humboldt  Meridian. 

T.  2  S.,  R.  7  E.,  Sees.  19,  30,  and  31,  of 
the  Humboldt  Meridian. 

T.  3  S.,  R.  6  E.,  Sees.  1,  2,  3.  4,  5,  9, 10, 
11, 12, 13,  24,  and  25,  of  the  Humboldt 
Meridian. 

T.  3  S.,  R.  7  E.,  Sees.  4,  5.  6,  7,  8,  9, 15. 
16, 17, 18, 19,  20,  21,  22,  27,  28,  29,  30.  31, 
32,  and  33,  of  the  Humboldt  Meridian. 

T.  4  S.,  R.  7  E.,  Sees.  5,  6,  7,  and  8.  of 
the  Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-5-C  take 
from  Bureau  of  Land  Manag 
Happy  Camp  1983,  Califomi 
Oregon. 
Siskiyou  County 

T.  19  N.,  R.  7  E..  Unsurvey 
Sees.  33,  34,  35,  and  36,  of  th 
Meridian. 

"  T.  18  N.,  R.  7  E.,  Unsurvey 
Sees.  1,  2.  3,  4.  5.  8.  9. 10. 11. 
16. 17.  20,  21,  22.  23.  24.  25,  2 
30,  31,  32,  33.  34.  and  35.  of  t 
Meridian. 

T.  18  N..  R.  7  E..  Sec.  36.  o 
Hiunboldt  Meridian. 

T.  17  N..  R.  7  E.,  Sees.  1.  2, 
Humboldt  Meridian. 

T.  19  N..  R.  8  E.,  Unsurvey 
Sees.  31.  32,  and  33,  of  the  h 
Meridian. 

T.  18  N..  R.  8  E.,  Unsurvej 
Sees.  4.  5,  6,  7.  8,  9. 16, 17, 1{ 
28  29,  30.  and  33.  of  the  Hun 
Meridian. 

T.  18  N..  R.  8  E..  Sec.  31.  o 
Humboldt  Meridian. 

T.  17  N.,  R.  8  E..  Sees.  4,  a 
Humboldt  Meridian. 

T.  48  N.,  R.  12  W..  Unsurv 
Sees.  19,  20,  21,  27,  28.  34.  ai 
Mt.  Diablo  Meridian. 

T.  48  N..  R.  12  W..  Sec.  36 
Diablo  Meridian. 

T.  47  N.,  R.  12  W..  Unsurv 
Sees.  1,  5.  6.  7.  8.  9. 12. 13. 1^ 
18, 19,  20,  21,  27,  28,  29,  30, 2 
34,  of  the  Mt.  Diablo  Meridi 

T.  46  N..  R.  12  W.,  Sees.  2 
Mt.  Diablo  Meridian. 

T.  48  N.,  R.  11  W.,  Unsurv 
Sees.  31,  32,  33,  34.  35,  and  i 
Diablo  Meridian. 

T.  47  N.,  R.  11  W.,  Sees.  1 
7,8,9,10,11,12,13,14,15.1 
22,  23,  24,  25,  26,  27.  28,  29,  J 
34,  35,  and  36,  of  the  Mt.  Dii 
Meridian. 

T.  48  N.,  R.  10  W.,  Sees.  3 
the  Mt.  Diablo  Meridian. 

T.  47  N.,  R.  10  W.,  Sees.  4 
18, 19,  20,  and  30,  of  the  Mt. 
Meridian. 

Excluding  from  the  above 
land  within  the  Red  Butte  V 
and  any  private  lands. 
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Description  of  C-5-C  taken  solely 
from  Bureau  of  Land  Management  Map; 
Happy  Camp  1983,  California  and 
Oregon. 
Siskiyou  County 

T.  19  N.,  R.  7  E.,  Unsurveyed  Lands, 
Sees.  33,  34,  35,  and  36,  of  the  Humboldt 
Meridian. 

"  T.  18  N..  R.  7  E.,  Unsurveyed  Lands. 
Sees.  1.  2.  3,  4.  5.  8.  9. 10. 11. 12. 13. 14. 15. 
16. 17.  20,  21.  22.  23.  24.  25,  26,  27,  28,  29, 
30,  31.  32.  33.  34.  and  35.  of  the  Humboldt 
Meridian. 

T.  18  N..  R.  7  E..  Sec.  36.  of  the 
Himiboldt  Meridian. 

T.  17  N..  R.  7  E.,  Sees.  1.  2.  and  3.  of  the 
Humboldt  Meridian. 

T.  19  N..  R.  8  E..  Unsurveyed  Lands. 
Sees.  31,  32.  and  33.  of  the  Humboldt 
Meridian. 

T.  18  N..  R.  8  E..  Unsurveyed  Lands. 
Sees.  4.  5.  6.  7.  8.  9. 16. 17. 18. 19.  20.  21. 
28  29.  30.  and  33.  of  the  Humboldt 
Meridian. 

T.  18  N.,  R.  8  E.,  Sec.  31.  of  the 
Humboldt  Meridian. 

T.  17  N.,  R.  8  E..  Sees.  4.  and  6,  of  the 
Humboldt  Meridian. 

T.  48  N.,  R.  12  W.,  Unsurveyed  Lands. 
Sees.  19,  20,  21,  27,  28.  34.  and  35.  of  the 
Mt.  Diablo  Meridian. 

T.  48  N.,  R.  12  W..  Sec.  36  of  the  Mt. 
Diablo  Meridian. 

T.  47  N.,  R.  12  W..  Unsurveyed  Unds, 
Sees.  1.  5,  6.  7.  8.  9. 12. 13. 14. 15. 16. 17. 
18, 19,  20.  21.  27,  28,  29,  30,  31,  32,  33,  and 
34,  of  the  Mt.  Diablo  Meridian. 

T.  46  N..  R.  12  W.,  Sees.  2,  and  3,  of  the 
Mt.  Diablo  Meridian. 

T.  48  N.,  R.  11  W.,  Unsurveyed  Lands, 
Sees.  31,  32,  33,  34.  35.  and  36,  of  the  Mt. 
Diablo  Meridian. 

T.  47  N.,  R.  11  W.,  Sees.  1.  2.  3.  4.  5.  6. 
7.  8.  9, 10. 11, 12, 13, 14, 15, 16, 19.  20.  21. 
22,  23,  24,  25.  26.  27.  28,  29,  30,  31,  32,  33. 
34.  35.  and  36.  of  the  Mt.  Diablo 
Meridian. 

T.  48  N.,  R.  10  W..  Sees.  31,  and  32,  of 
the  Mt.  Diablo  Meridian. 

T.  47  N.,  R.  10  W.,  Sees.  4.  5.  6.  7.  8,  9, 
18, 19,  20,  and  30.  of  the  Mt.  Diablo 
Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Red  Butte  Wilderness, 
and  any  private  lands. 
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Description  of  C-6  taken  solely  from 
Bureau  of  Land  Management  Map; 
Happy  Camp  1983,  California  and 
Oregon. 
Siskiyou  County 

T.  16  N.,  R.  8  E.,  Unsurveyed  Lands, 
Sees.  9. 15,  21,  22,  27,  28,  33,  and  34,  of 
the  Humboldt  Meridian. 

T.  16  N..  R.  8  E.,  Sec.  16  of  the     . 
Humboldt  Meridian. 

T.  45  N.,  R.  12  W.,  Unsurveyed  Lands, 
Sees.  1,  2,  3.  4,  5,  6,  7,  8,  9, 10, 11. 12, 13, 
14, 15, 16, 17. 18. 19,  20,  21,  22.  23,  24.  25, 
26.  27,  28,  29,  30,  31,  32,  33,  34.  35,  and  36, 
of  the  Mt.  Diablo  Meridian. 

T.  46  N.,  R.  12  W.,  Sees.  25,  26.  31,  32. 
33,  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  46  N.,  R.  11  W.,  Sees.  27,  28,  29,  30. 
31,  32,  33,  and  34,  of  the  Mt.  Diablo 
Meridian. 

T.  45  N.,  R.  11  W.,  Sees.  4.  5,  6,  7,  8.  9, 
10, 11, 14, 15, 16. 17, 18, 19,  20,  21.  22,  23, 
26,  27,  28,  29,  30,  31,  32.  33,  34,  and  35,  of 
the  Mt.  Diablo  Meridian. 

T.  44  N.,  R.  11  W.,  Unsurveyed  Lands, 
Sees.  4,  5,  6,  7.  8,  and  9.  of  the  Mt.  Diablo 
Meridian. 


T.  44  N..  R.  11  W.,  Sees.  2,  and  3,  of  the 
Mt.  Diablo  Meridian. 

T.  44  N.,  R.  12  W.,  Unsurveyed  Lands, 
Sees.  1.  2,  3.  4.  5.  and  12.  of  the  Mt. 
Diablo  Meridian. 


T.  15  N..  R.  8  E..  Unsurveyed  Lands, 
See.  3,  of  the  Humboldt  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Marble  Mountain 
Wilderness,  and  any  private  lands. 


00(U 

J.l7tiar^ 
T.16N. 


.1 

ri 
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RED   BUTTE 
WILDERNESS 

C-6 


Of  Q£ 


Description  of  C-8  taken  so 
Bureau  of  Land  Management 
Hoopa  1983,  and  Happy  Cam] 
California. 
Siskiyou  County 

T.  15  N..  R.  7  E.,  Unsurveyei 
Sees.  14. 15, 16,  21.  22,  23,  26, : 
34,  35.  and  3d.  of  the  Himibolc 
Meridian. 

T.  14  N..  R.  6  E.,  Sees.  13,  U 
25,  26,  27,  28.  33,  34,  35,  and  3( 
Humboldt  Meridian. 

T.  14  N.,  R.  7  E.,  Unsurveye 
Sees.  2.  3,  4,  5.  8.  9. 12. 16. 17, 
21,  28,  29,  30,  31,  32.  and  33.  0 
Humboldt  Meridian. 

T.  14  N.,  R.  8  E.,  Unsurveye 
Sees.  7,  8,  and  12,  of  the  Himi 
Meridian. 

T.  13  N.,  R.  6  E..  Unsurveye 
Sees.  1,  2,  3.  4.  5,  8,  9, 10, 11, 1 
16, 17,  20,  21.  22.  23.  24,  25,  26 
36.  of  the  Humboldt  Meridiar 

T.  13  N.,  R.  7  E..  Unsurveye 
Sees.  4.  5.  6,  7.  8.  9.  31,  32,  33. 
the  Humboldt  Meridian. 

T.  12  N..  R.  6  E..  Unsurveye( 
Sees.  1.  2. 11, 12, 13, 14,  23,  an 
Hiunboldt  Meridian. 

T.  12  N.,  R.  7  E.,  Unsurveye( 
Sees.  3,  4,  5,  6.  7,  8. 17, 18. 19. ; 
of  the  Humboldt  Meridian. 

T.  11  N..  R.  7  E.,  Unsurveye( 
Sec.  1,  2,  3,  4,  5, 10. 11, 12, 13, 
24,  26.  and  27,  of  the  Humboh 
Meridian. 


Description  of  C-7  taken  solely  from 
Bureau  of  Land  Management  Map; 
Yreka  1979.  and  Happy  Camp  1983, 
California  and  Oregon. 
Siskiyou  County 

T.  44  N.,  R.  9  W.,  Sees.  4,  9,  and  10,  of 
the  Mt.  Diablo  Meridian.  T.  45  N.,  R.  9 
W.,  Sees.  5,  6,  7,  8,  9, 10, 16, 17, 18, 19.  20, 
29,  30,  and  32,  of  the  Mt.  Diablo 
Meridian. 

T.  45  N.,  R.  10  W.,  Sees.  1,  2. 11, 12. 13, 
14,  22,  23,  24,  and  26.,  of  the  Mt.  Diablo 
Meridian. 

T.  46  N.,  R.  9  W..  Sees.  20.  29.  30,  31, 
and  32,  of  the  Mt.  Diablo  Meridian. 

T.  46  N.,  R.  10  W.,  Sees.  25,  26,  27,  28. 
33.  34.  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-9  taken  so 
Bureau  of  Land  Management  I 
Happy  Camp  1983,  California 
Oregon. 
Siskiyou  County 

T.  43  N.,  R.  11  W.,  Unsurvej 
Sees.  24,  25,  and  36,  of  the  Mt 
Meridian. 

T.  42  N.,  R.  11  W..  Sees.  1.  a 
the  Mt.  Diablo  Meridian. 

T.  42  N.,  R.  10  W.,  Sec.  6,  of 
Diablo  Meridian. 

Excluding  from  the  above  a 
lands  within  the  Marble  Mou 
Wilderness,  and  any  private 
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Sees.  2.  and  3,  of  the 

Unsurveyed  Lands, 
12,  of  the  Mt. 


T.  15  N..  R.  8  E.,  Unsurveyed  Lands. 
Sec.  3.  of  the  Humboldt  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Marble  Mountain 
Wilderness,  and  any  private  lands. 


JTTE 
;NESS     ^"^ 


Description  of  C-8  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hoopa  1983,  and  Happy  Camp  1983, 
California. 
Siskiyou  County 

T.  15  N..  R.  7  E.,  Unsurveyed  Lands, 
Sees.  14, 15, 16,  21,  22,  23,  26.  27,  28,  33, 
34,  35,  and  36,  of  the  Humboldt 
Meridian. 

T.  14  N.,  R.  6  E..  Sees.  13, 14,  22,  23,  24, 
25,  26.  27,  28,  33,  34,  35.  and  36,  of  the 
Humboldt  Meridian. 

T.  14  N.,  R.  7  E.,  Unsurveyed  Lands, 
Sees.  2,  3,  4,  5,  8,  9, 12, 16, 17, 18, 19,  20, 
21,  28,  29,  30,  31,  32,  and  33,  of  the 
Humboldt  Meridian. 

T.  14  N.,  R.  8  E..  Unsurveyed  Lands, 
Sees.  7,  8,  and  12,  of  the  Hiunboldt 
Meridian. 

T.  13  N.,  R.  6  E.,  Unsurveyed  Lands, 
Sees.  1,  2,  3,  4,  5,  8,  9, 10, 11, 12, 13, 14, 15, 
16, 17,  20,  21.  22,  23,  24,  25,  26,  27,  35,  and 
36,  of  the  Humboldt  Meridian. 

T.  13  N.,  R.  7  E.,  Unsurveyed  Lands, 
Sees.  4,  5,  6,  7,  8,  9,  31,  32,  33,  and  34,  of 
the  Humboldt  Meridian. 

T.  12  N..  R.  6  E.,  Unsurveyed  Lands, 
Sees.  1,  2, 11, 12, 13, 14,  23,  and  24,  of  the 
Humboldt  Meridian. 

T.  12  N.,  R.  7  E.,  Unsurveyed  Lands, 
Sees.  3.  4,  5,  6,  7.  8, 17, 18, 19,  32,  and  33, 
of  the  Humboldt  Meridian. 

T.  11  N.,  R.  7  E.,  Unsurveyed  Lands, 
Sec.  1,  2,  3,  4,  5, 10, 11, 12, 13, 14,  22,  23, 
24,  26,  and  27,  of  the  Humboldt 
Meridian. 


Description  of  C-9  taken  solely  from 
Bureau  of  Land  Management  Map; 
Happy  Camp  1983,  California  and 
Oregon. 
Siskiyou  County 

T.  43  N.,  R.  11  W.,  Unsurveyed  Lands, 
Sees.  24,  25,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  42  N.,  R.  11  W..  Sees.  1,  and  12,  of 
the  Mt.  Diablo  Meridian. 

T.  42  N.,  R.  10  W..  Sec.  6,  of  the  Mt. 
Diablo  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Marble  Mountain 
Wilderness,  and  any  private  lands. 


T.  11  N.,  R.  8  E.,  Unsurveyed  Lands, 
Sees.  19,  20,  21,  29,  and  30,  of  the 
Humboldt  Meridian. 

T.  41  N..  R.  12  W.,  Unsurveyed  Lands, 
Sees.  25,  26,  27,  34,  35,  and  36,  of  the  Mt. 
Diablo  Meridian. 

T.  41  N.,  R.  11  W.,  Unsurveyed  Lands, 
Sees.  30,  31,  and  32.  of  the  Mt.  Diablo 
Meridian. 


T.  40  N.,  R.  12  W.,  Unsurveyed  Lands, 
Sees.  10, 11, 12. 13, 14. 15, 16, 17, 18,  23, 
and  24,  of  the  Mt.  Diablo  Meridian. 

T.  40  N..  R.  11  W..  Unsurveyed  Lands. 
Sees.  7,  and  8,  of  the  Mt.  Diablo 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Marble  Mountain 
Wilderness,  and  any  private  lands. 
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Description  of  C-10  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hoopa  1983,  Mount  Shasta  1973, 
California 
Siskiyou  Coiuity 

T.  42  N.,  R.  10  W..  Unsurveyed  Lands, 
Sees.  33,  34,  and  35,  of  the  Mt.  Diablo 
Meridian. 

T.  41  N.,  R.  10  W..  Unsurveyed  Lands, 
Sees.  2,  3,  4.  5,  8,  9, 10, 11, 14, 15, 16,  20, 
21,  22,  23.  28,  29,  31,  32.  and  33.  of  the  Mt. 
Diablo  Meridian. 

T.  40  N..  R.  11  W.,  Unsurveyed  Lands, 
Sees.  13,  25,  26,  34,  35,  and  36.  of  the  Mt. 
Diablo  Meridian. 

T.  40  N.,  R.  10  W..  Unsurveyed  Lands, 
Sees.  7,  8.  9. 10. 11. 14, 15, 16. 17, 18, 19, 
20,  21,  22.  23.  26,  27,  28.  29.  30.  31.  32,  33, 
34,  and  35,  of  the  Mt.  Diablo  Meridian. 

T.  39  N..  R.  11  W..  Unsurveyed  Lands, 
Sees.  1,  2,  3.  4.  5.  6.  7.  8.  9, 10, 11. 12. 13, 
14, 15. 16. 17. 18.  20.  21,  22,  23.  24.  25.  26. 
27,  28,  29,  32,  33,  34,  35.  and  36.  of  the  Mt. 
Diablo  Meridian. 

T.  39  N..  R.  12  W.,  Unsurveyed  Lands. 
Sees.  11. 12. 13, 14,  23,  24,  25.  and  36.  of 
the  Mt.  Diablo  Meridian. 

T.  39  N.,  R.  10  W..  Unsurveyed  Lands. 
Sees.  4.  5,  6.  7,  8.  9, 16. 17, 18, 19.  20.  21, 
30,  31,  and  32,  of  the  Mt.  Diablo 
Meridian. 

T.  38  N..  R.  12  W.,  Unsurveyed  Lands, 
Sees.  1.  2. 10. 11, 12. 13. 14, 15.  22.  23.  and 
24.  of  the  Mt.  Diablo  Meridian. 

T.  38  N..  R.  11  W.,  Unsurveyed  Lands, 
Sees.  3.  4.  5.  8,  9. 17.  and  18.  of  the  Mt. 
Diablo  Meridian. 

T.  40  N.,  R.  12  W.,  Unsurveyed  Lands 
See.  31,  of  the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Marble  Mountain 
Wilderness,  Russian  Wilderness,  and 
any  private  lands. 


I'      Federal  Re 

Description  of  C-11  taken 
Bureau  of  Land  Managemen 
Hoopa  1983.  and  Hayfork  19 
California. 
Humboldt  and  Trinity  Coun' 

T.  9  N..  R.  5  E..  Unsurveye 
Sees.  1, 11. 12. 13. 14.  23,  24, 
36,  of  the  Humboldt  Meridia 

T.  9  N..  R.  6  E..  Unsurveye 
Sees.  5.  6.  7,  8.  9. 16. 17. 18. 1 
29.  30.  31.  32.  and  33.  of  the  1 
Meridian. 

T.  8  N..  R.  5  E..  Unsurveye 
See.  1. 12. 13.  25.  26.  34.  35.  s 
Humboldt  Meridian. 

T.  8  N.,  R.  6  E.,  Unsurveye 
Sees.  4,  5,  6.  7,  8.  9, 14. 15.  le 
20.  21.  22.  23.  27.  28.  29.  30.  3 
and  35.  of  the  Humboldt  Me 

T.  7  N.,  R.  5  E..  Unsurveye 
Sees.  1.  2.  3. 10. 11.  and  12.  c 
Humboldt  Meridian. 

T.  7  N.,  R.  6  E..  Unsurveye 
Sees.  1.  2,  3.  4.  5.  6.  7.  8,  9. 1( 
14. 15. 16. 17. 18. 19.  20.  21.  2 
26.  27,  28,  29,  30.  32.  33.  34.  3 
the  Humboldt  Meridian. 

T.  7  N..  R.  7  E.,  Unsurveyj 
Sees.  6,  7. 10. 11. 12, 13. 14. 1 
20.  21.  22.  23.  24.  25.  26.  27. 2 

32.  33.  34,  35,  and  36.  of  the 
Meridian. 

T.  7  N.,  R.  8  E..  Unsurveyi 
Sees.  17. 18. 19.  20.  29.  and  ! 
Humboldt  Meridian. 

T.  6  N..  R.  6  E..  Unsurveyi 
Sees.  1.  2.  3.  4. 11. 12. 13, 14, 
of  the  Humboldt  Meridian. 

T.  6  N..  R.  7  E..  Unsurveyi 
Sees.  1.  2.  3,  4.  5.  6.  7.  8.  9.  H 
14. 15. 16. 17. 18. 19.  20.  21. 1 
26,  27,  28,  29,  32,  33.  34.  35.  i 
Humboldt  Meridian. 

T.  6  N..  R.  8  E..  Unsurveyi 
Sees.  18. 19.  20.  23.  30.  31,  a 
Humboldt  Meridian. 

T.  5  N.,  R.  7  E.,  Sees.  1.  2. 
of  the  Humboldt  Meridian. 

T.  5  N..  R.  8  E..  Sees.  5.  6, 
the  Humboldt  Meridian. 

T.  34  N.,  R.  12  W..  See.  6. 
25,  26.  and  27.  of  the  Mt.  Di 
Meridian. 

T.  36  N..  R.  11  W..  Unsur 
See.  29.  30,  31.  and  32.  of  th 
Meridian. 

T.  36  N.,  R.  12  W.,  Unsun 
Sees.  25.  and  36.  of  the  Mt. ! 
Meridian. 

T.  35  N.,  R.  11  W..  Unsun 
See.  6.  7, 17, 18, 19,  20,  29.  a 

33,  of  the  Mt.  Diablo  Meridi 
T.  35  N..  R.  12  W.,  Unsun 

Sec.  12.  of  the  Mt.  Diablo  V 
T.  34  N..  R.  11  W..  Sec.  1, 
10. 11, 12. 13, 14. 15. 16. 17, : 
23.  24.  25,  26.  27,  28,  29,  30. : 
of  the  Mt.  Diablo  Meridian. 
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Description  of  C-11  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hoopa  1983.  and  Hayfork  1982, 
California. 
Humboldt  and  Trinity  Counties 

T.  9  N..  R.  5  E..  Unsurveyed  Lands. 
Sees.  1, 11, 12, 13, 14,  23,  24,  25,  26,  and 
36.  of  the  Humboldt  Meridian. 

T.  9  N.,  R.  6  E..  Unsurveyed  Lands, 
Sees.  5.  6.  7,  8,  9, 16, 17, 18, 19,  20,  21,  28. 
29.  30.  31.  32,  and  33,  of  the  Humboldt 
Meridian. 

T.  8  N.,  R.  5  E.,  Unsurveyed  Lands, 
Sec.  1, 12, 13,  25,  26,  34,  35,  and  36,  of  the 
Humboldt  Meridian. 

T.  8  N.,  R.  6  E.,  Unsurveyed  Lands, 
Sees.  4,  5,  6.  7,  8,  9, 14. 15. 16, 17, 18, 19, 
20,  21,  22.  23.  27.  28.  29.  30,  31,  32,  33,  34, 
and  35,  of  the  Humboldt  Meridian. 

T.  7  N.,  R.  5  E..  Unsurveyed  Lands, 
Sees.  1.  2.  3, 10, 11,  and  12,  of  the 
Humboldt  Meridian. 

T.  7  N.,  R.  6  E.,  Unsurveyed  Lands, 
Sees.  1,  2,  3,  4,  5.  6.  7.  8,  9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19,  20,  21,  22.  23.  24.  25, 
26,  27,  28,  29,  30.  32.  33.  34,  35,  and  36,  of 
the  Humboldt  Meridian. 

T.  7  N.,  R.  7  E.,  Unsurveyed  Lands. 
Sees.  6.  7. 10, 11, 12, 13, 14, 15, 16, 18, 19. 
20.  21.  22.  23,  24,  25,  26,  27,  28,  29,  30,  31. 

32,  33,  34,  35,  and  36,  of  the  Humboldt 
Meridian. 

T.  7  N.,  R.  8  E..  Unsurveyed  Lands, 
Sees.  17, 18, 19,  20,  29,  and  30.  of  the 
Humboldt  Meridian. 

T.  6  N.,  R.  6  E..  Unsurveyed  Lands. 
Sees.  1,  2,  3,  4, 11, 12, 13, 14,  23,  and  24, 
of  the  Humboldt  Meridian. 

T.  6  N.,  R.  7  E.,  Unsurveyed  Lands, 
Sees.  1,  2,  3.  4.  5.  6.  7.  8,  9, 10, 11, 12, 13. 
14. 15. 16. 17. 18, 19,  20,  21,  22,  23.  24.  25, 
26,  27,  28,  29.  32,  33,  34,  35,  and  36,  of  the 
Humboldt  Meridian. 

T.  6  N.,  R.  8  E.,  Unsurveyed  Lands, 
Sees.  18, 19,  20,  23,  30,  31,  and  32,  of  the 
Humboldt  Meridian. 

T.  5  N..  R.  7  E.,  Sees.  1,  2,  3, 11,  and  12, 
of  the  Humboldt  Meridian. 

T.  5  N.,  R.  8  E..  Sees.  5,  6,  9,  and  21,  of 
the  Humboldt  Meridian. 

T.  34  N.,  R.  12  W.,  See.  6, 14, 18,  23.  24. 
25.  26,  and  27,  of  the  Mt.  Diablo 
Meridian. 

T.  36  N.,  R.  11  W.,  Unsurveyed  Lands, 
Sec.  29,  30,  31,  and  32,  of  the  Mt.  Diablo 
Meridian. 

T.  36  N.,  R.  12  W.,  Unsurveyed  Lands, 
Sees.  25,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  35  N.,  R.  11  W.,  Unsurveyed  Lands, 
Sec.  6,  7, 17, 18, 19,  20,  29,  30,  31,  32,  and 

33,  of  the  Mt.  Diablo  Meridian. 

T.  35  N.,  R,  12  W.,  Unsurveyed  Lands, 
See.  12,  of  the  Mt.  Diablo  Meridian. 

T.  34  N.,  R.  11  W..  See.  1,  2,  3,  4.  5,  8.  9. 
10, 11. 12. 13, 14, 15, 16, 17, 19,  20,  21.  22. 
23.  24,  25,  26,  27,  28,  29,  30,  34,  35  and  36, 
of  the  Mt.  Diablo  Meridian. 


T.  34  N.,  R.  10  W.,  Sec.  5,  6,  7,  8, 17, 18. 
19,  20,  29,  30,  31,  and  32,  of  the  Mt. 
Diablo  Meridian. 

T.  33  N.,  R.  11  W.,  Sec.  1,  and  12,  of  the 
Mt.  Diablo  Meridian. 


T.  33  N.,  R.  10  W.,  Sees.  5,  6,  7,  and  8, 
of  the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
and  any  private  lands. 
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Description  of  C-12  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hayfork  1982,  California. 
Trinity  County 

T.  5  N.,  R.  7  E.,  Sees.  27,  28,  29,  31,  32, 
33,  and  34,  of  the  Humboldt  Meridian. 

T.  4  N.,  R.  7  E.,  Sees.  1.  2,  3.  4,  5,  6,  7,  8. 
9. 10. 11. 12. 13. 14. 15. 18,  22,  23,  24.  25. 
26.  27.  33.  34.  35.  and  36,  of  the  Humboldt 
Meridian. 

T.  4  N..  R.  6  E.,  Sees.  12,  and  13,  of  the 
Humboldt  Meridian. 

T.  3  N..  R.  7  E.,  Sees.  2,  and  3.  of  the 
Humboldt  Meridian. 

T.  4  N..  R.  8  E..  Sees.  4.  5,  6.  7.  8.  9. 16. 
17. 18. 19,  20.  21,  28,  29,  30,  31,  32,  and  33. 
of  the  Humboldt  Meridian. 

T.  3  N.,  R.  8  E.,  Sees.  8,  9, 16.  and  17.  of 
the  Humboldt  Meridian. 

T.  33  N..  R.  12  W..  Sees.  2.  3.  4.  5.  6.  7. 
8.  9. 10, 11. 12. 13. 14. 15, 16. 17. 18, 19.  20. 
21.  22.  23.  24.  25.  26.  27.  28.  29.  30.  31.  32. 
33.  34,  35,  and  36.  of  the  Mt.  Diablo 
Meridian. 

T.  32  N..  R.  12  W..  Sees.  1,  2.  3.  4,  5,  6. 
7,  8. 11. 12. 13, 14,  23.  and  24.  of  the  Mt. 
Diablo  Meridian. 


T.  33  N..  R.  11  W.,  Sees.  18, 19,  20,  27. 
28.  29.  30.  31.  32.  33.  34,  and  35.  of  the  Mt. 
Diablo  Meridian. 

T.  32  N..  R.  11  W..  Sees.  2.  3.  4.  5.  6.  7, 


8.  9. 10. 11. 17. 18,  and  19,  of  the  Mt. 
Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-18  taken  s 
Bureau  of  Land  Management 
Lakeport  1975,  and  Willows  1 
California. 
Lake.  Glerm,  and  Mendocino 

T.  19  N..  R.  7  W..  Sees.  4.  5. 
17. 18,  and  19,  of  the  Mt.  Dial 
Meridian. 

T.  19  N..  R.  8  W..  Sees.  1.  2, 
8.«.  10.11. 12, 13, 14, 15. 16. 1 
21.  22.  23.  24,  27.  28.  29.  30.  33 
the  Mt.  Diablo  Meridian. 

T.  19  N..  R.  9  W..  Sees.  1.  2, 
10. 11, 12, 13. 14. 15, 16. 17.  2C 
24.  25.  26,  27.  28.  and  29.  of  tl 
Diablo  Meridian. 

T.  19  N..  R.  10  W..  Sees.  1, 
13, 14.  and  24.  of  the  Mt.  Dial 
Meridian. 

T.  20  N..  R.  7  W..  Sees.  31. 
the  Mt.  Diablo  Meridian. 

T.  20  N..  R.  8  W.,  Sees.  28, 
34.  and  35.  of  the  Mt.  Diablo 

T.  20  N.,  R.  9  W.,  Sees.  28, 
and  34,  of  the  Mt.  Diablo  Me 

T.  20  N..  R.  10  W..  Sees.  25 
of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lane 
the  above  area. 


Description  of  C-14  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Garberville  1979.  and  Red  Bluff  1979, 
CaUfomia. 
Trinity  and  Shasta  Counties 

T.  30  N.,  R.  11  W.,  Sees.  13.  24,  25.  26, 
35.  and  36.  of  the  Mt.  Diablo  Meridian. 

T.  30  N..  R.  10  W.,  Sees.  1.  2.  4.  5. 11, 
12. 13. 14, 15, 18. 19,  20,  21.  22.  23.  24,  25, 
26,  28,  29,  30.  31.  32,  and  33,  of  the  Mt. 
Diablo  Meridian. 

T.  29  N.,  R.  11  W.,  Sees.  1.  2, 11. 12, 13, 
and  24,  of  the  Mt.  Diablo  Meridian. 

T.  29  N..  R.  10  W.,  Sees.  4.  5,  6,  7,  8.  9. 
17. 18. 19,  and  20.  of  the  Mt.  Diablo 
Meridian. 

T.  30  N.,  R.  9  W..  Sees.  7, 17.  and  18.  of 
the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Chanehelulla 
Wilderness,  and  any  private  lands. 


Description  of  C-19  taken  i 
Bureau  of  Land  Management 
Ukiah  1981,  Lakeport  1975,  ai 
1981,  California. 
Mendocino  and  Lake  Countii 

T.  18  N.,  R.  10  W..  Sees.  4, ! 
of  the  Mt.  Diablo  Meridian. 

T.  18  N..  R.  11 W..  Sees.  1, : 
and  12.  of  the  Mt.  Diablo  Mei 

T.  19  N..  R.  10  W..  Sees.  19, 
of  the  Mt.  Diablo  Meridian. 

T.  19  N..  R.  11  W..  Sees.  6. ; 
18. 19,  20.  21.  22.  23,  24.  25.  26 
30.  31.  32.  33,  34.  35.  and  36.  c 
Diablo  Meridian. 

T.  19  N..  R.  12  W.,  Sees.  1. : 
and  25.  of  the  Mt.  Diablo  Me 

T.  20  N..  R.  11  W..  Sees.  19 
28.  29.  30.  31.  and  33.  of  the  K 
Meridian. 

T.  20  N..  R.  12  W.,  Sees.  24 
36.  of  the  Mt.  Diablo  Meridia 

Excluding  any  private  lan( 
the  above  area. 
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f..  Sec8. 18. 19.  20.  27.         8.  9. 10. 11. 17. 18,  and  19.  of  the  Mt. 
),  34,  and  35,  of  the  Mt.      Diablo  Meridian. 

Excluding  any  private  lands  within 
'..  Sees.  2.  3.  4.  5,  6,  7,         the  above  area. 
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Description  of  C-18  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Lakeport  1975,  and  Willows  1975, 
California. 
Lake,  Glenn,  and  Mendocino  Counties 

T.  19  N.,  R.  7  W.,  Sees.  4,  5,  6,  7,  B,  9, 
17, 18,  and  19.  of  the  Mt.  Diablo 
Meridian. 

T.  19  N..  R.  8  W..  Sees.  1.  2.  3.  4.  5.  6.  7. 
8. «.  10. 11. 12. 13, 14, 15, 16. 17. 18, 19,  20. 
21,  22.  23.  24,  27,  28.  29.  30.  33.  and  34.  of 
the  Mt.  Diablo  Meridian. 

T.  19  N.,  R.  9  W.,  Sees.  1.  2.  3.  4,  5,  8. 9, 
10. 11. 12. 13. 14. 15. 16. 17.  20.  21.  22.  23. 
24.  25.  26,  27,  28,  and  29,  of  the  Mt. 
Diablo  Meridian. 

T.  19  N.,  R.  10  W.,  Sees.  1,  2,  3. 11, 12, 
13, 14,  and  24,  of  the  Mt.  Diablo 
Meridian. 

T.  20  N.,  R.  7  W..  Sees.  31,  and  32,  of 
the  Mt.  Diablo  Meridian. 

T.  20  N.,  R.  8  W.,  Sees.  28,  31,  32,  33, 
34,  and  35,  of  the  Mt.  Diablo  Meridian. 

T.  20  N.,  R.  9  W.,  Sees.  28,  29.  32.  33. 
and  34,  of  the  Mt.  Diablo  Meridian. 

T.  20  N.,  R.  10  W..  Sees.  25.  35,  and  36. 
of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-19  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Ukiah  1981.  Lakeport  1975.  and  Covelo 
1981,  CaUfomia. 
Mendocino  and  Lake  Counties 

T.  18  N..  R.  10  W.,  Sees.  4.  5.  8,  and  9. 
of  the  Mt.  Diablo  Meridian. 

T.  18  N..  R.  11  W..  Sees.  1.  2.  4.  5.  8, 11, 
and  12,  of  the  Mt.  Diablo  Meridian. 

T.  19  N.,  R.  10  W..  Sees.  19,  30,  and  31, 
of  the  Mt.  Diablo  Meridian. 

T.  19  N.,  R.  11  W..  Sees.  6,  7,  8. 16. 17. 
18. 19,  20,  21,  22.  23,  24,  25,  26.  27,  28,  29, 
30,  31,  32,  33,  34,  35,  and  36,  of  the  Mt. 
Diablo  Meridian. 

T.  19  N..  R.  12  W.,  Sees.  1,  2, 12. 13, 
and  25,  of  the  Mt.  Diablo  Meridian. 

T.  20  N.,  R.  11  W..  Sees.  19,  20,  21,  27. 
28,  29,  30,  31,  and  33,  of  the  Mt.  Diablo 
Meridian. 

T.  20  N.,  R.  12  W.,  Sees.  24,  25.  35.  and 
36.  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  C-20  taken  solely  from 
Bureau  of  Land  Managment  Maps; 
Ukiah  1981,  and  Lakeport  1975, 
California. 
Mendocino  and  Lake  Counties 

T.  17  N.,  R.  10  W.,  Sees.  2,  3,  4,  5,  8,  9, 
16, 17,  20,  21,  and  28,  of  the  Mt.  Diablo 
Meridian. 

T.  17  N.,  R.  11  W.,  Sees.  1. 11, 12,  and 
14,  of  the  Mt.  Diablo  Meridian. 

T.  18  N.,  R.  10  W.,  Sees.  20,  26,  27,  28, 
29,  32,  33,  34,  and  35,  of  the  Mt.  Diablo 
Meridian. 

T.  18  N.,  R.  11  W.,  Sees.  24,  25,  and  36, 
of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Federal  Re 


Description  of  C-24  taken 
Bureau  of  Land  Management 
Mount  Shasta  1979,  Califom 
Siskiyou  County 

T.  39  N.,  R.  10  W.,  Sees.  24 
the  Mt.  Diablo  Meridian. 

T.  39  N.,  R.  9  W.,  Sees.  19, 
30,  of  the  Mt.  Diablo  Meridia 

Excluding  from  the  above 
land  within  the  Trinity  Alps 
and  any  private  lands. 


Description  of  C-23  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hoopa  1983,  and  Mount  Shast  1979, 
California. 
Siskiyou  County 

T.  38  N.,  R.  11  W.,  Unsurveyed  Lands, 
Sees.  13,  and  25,  of  the  Mt.  Diablo 
Meridian. 

T.  38  N.,  R.  10  W.,  Unsurveyed  Lands, 
Sees.  8,  9, 15, 16, 17, 18, 19,  20,  21,  22,  25. 
and  30,  of  the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
and  any  private  lands. 
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C-23 


Description  of  C-25  taken 
Bureau  of  Land  Management 
Mount  Shasta  1979,  Califom 
Siskiyou  and  Trinity  Countij 

T.  39  N.,  R.  9  W..  Sees.  12. 
of  the  Mt.  Diablo  Meridian. 

T.  39  N.,  R.  8  W.,  Sees.  17. 
the  Mt.  Diablo  Meridian. 

Excluding  from  the  above 
land  within  the  Trinity  Alps 
and  any  private  lands. 


uesday,  August  13,  1991  /  Proposed  Rules 


Federal  Regigter  /  Vol.  56.  No.  156  /  Tuesday.  August  13.  1991  /  Proposed  Rules 


40047 


WILDERNESS 


Description  of  C-24  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 
Siskiyou  County 

T.  39  N.,  R.  10  W.,  Sees.  24,  and  25.  of 
the  Mt.  Diablo  Meridian. 

T.  39  N.,  R.  9  W.,  Sees.  19,  20,  29,  and 
30,  of  the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
and  any  private  lands. 


Description  of  C-25  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 
Siskiyou  and  Trinity  Counties 

T.  39  N.,  R.  9  W.,  Sees.  12. 13,  and  23, 
of  the  Mt.  Diablo  Meridian. 

T.  39  N.,  R.  8  W..  Sees.  17.  and  18,  of 
the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
and  any  private  lands. 
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Description  of  C-26  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 
Siskiyou  County 

T.  40  N.,  R.  8  W..  Sec.  34.  of  the  Mt. 
Diablo  Meridian. 

T.  39  N..  R.  8  W..  Sec.  9.  of  the  Mt. 
Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
and  any  private  lands. 


TRINITY 
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WILDERNESS 
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Federal  Re 


Description  of  C-28  taken  i 
Bureau  of  Land  Management 
Yreka  1979,  California. 
Siskiyou  County 

T.  48  N.,  R.  3  W..  Sec.  32.  o 
Diablo  Meridian. 

T.  47  N..  R.  3  W..  Sees.  4.  5, 
and  34.  of  the  Mt.  Diablo  Mei 

T.  47  N..  R.  4  W..  Sees.  13. ; 
26.  33.  35,  and  36.  of  the  Mt.  I 
Meridian. 

T.  46  N..  R.  4  W..  Sees.  1,  2 
12. 13. 14, 15,  23.  24.  25.  26.  3S 
the  Mt.  Diablo  Meridian. 

T.  46  N..  R.  3  W..  Sees.  2,  3 
10, 11, 12. 13, 14, 15, 16, 17.  2C 
24.  25.  26.  27.  28.  29.  32,  33,  3A 
of  the  Mt.  Diablo  Meridian. 

T.  46  N..  R.  2  W..  Sees.  7.  8 
20,  29.  30.  31,  and  32.  of  the  N 
Meridian. 

T.  45  N..  R.  3  W..  Sees.  2.  3 
of  the  Mt.  Diablo  Meridian. 

T.  45  N..  R.  4  W.,  Sees.  1,  2 
the  Mt.  Diablo  Meridian. 

Excluding  any  private  lam 
the  above  area. 


Description  of  C-27  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 
Siskiyou  and  Trinity  Counties 

T.  41  N.,  R.  7  W.,  Sees.  32,  33,  and  34. 
of  the  Mt.  Diablo  Meridian. 

T.  40  N..  R.  7  W..  Sees.  2.  3,  4,  9. 10, 11, 
14, 15,  and  16,  of  the  Mt.  Diablo 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  C-29  taken  i 
Bureau  of  Land  Management 
Redding  1979.  California. 
Trinity  and  Shasta  Counties 

T.  35  N..  R.  9  W..  Sees.  19, ; 
33,  34,  and  35,  of  the  Mt.  Dial 
Meridian. 

T.  34  N.,  R.  9  W.,  Sees.  1.  2, 
10, 12, 13. 18,  and  24.  of  the  \ 
Meridian. 

T.  34  N.,  R.  8  W.,  Sees.  5,  6, 
14, 15, 16, 17, 18, 19.  21.  22.  23 
27.  28.  29.  30.  31,  32,  33,  34,  ar 
Mt.  Diablo  Meridian. 

T.  33  N..  R.  8  W..  Sees.  2.  3, 
and  11.  of  the  Mt.  Diablo  Mei 

Excluding  from  the  above  i 
land  within  the  Clair  Engle  L 
Trinity  Alps  Wilderness,  anc 
private  lan^. 
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Description  of  C-28  taken  solely  from 
Bureau  of  Land  Management  Map; 
Yreka  1979,  California. 
Siskiyou  County 

T.  48  N.,  R.  3  W..  Sec.  32.  of  the  Mt. 
Diablo  Meridian. 

T.  47  N.,  R.  3  W..  Sees.  4.  5.  8. 17.  32. 
and  34.  of  the  Mt.  Diablo  Meridian. 

T.  47  N..  R.  4  W..  Sees.  13.  23.  24.  25, 
26,  33,  35,  and  36.  of  the  Mt.  Diablo 
Meridian. 

T.  46  N..  R.  4  W..  Sees.  1.  2.  3.  9. 10. 11. 
12. 13, 14, 15,  23.  24.  25,  26,  35.  and  36.  of 
the  Mt.  Diablo  Meridian. 

T.  46  N.,  R.  3  W.,  Sees.  2,  3.  4,  5.  8.  9. 
10. 11. 12. 13. 14. 15. 16. 17.  20,  21,  22.  23, 
24,  25,  26.  27.  28,  29,  32,  33.  34.  35.  and  36. 
of  the  Mt.  Diablo  Meridian. 

T.  46  N.,  R.  2  W.,  Sees.  7,  8, 17. 18. 19. 
20,  29,  30,  31,  and  32.  of  the  Mt.  Diablo 
Meridian. 

T.  45  N.,  R.  3  W.,  Sees.  2,  3,  4.  and  10, 
of  the  Mt.  Diablo  Meridian. 

T.  45  N.,  R.  4  W.,  Sees.  1,  2,  and  12.  of 
the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


lALLEL   NORTH      > 


Description  of  C-29  taken  solely  from 
Bureau  of  Land  Management  Map; 
Redding  1979,  California. 
Trinity  and  Shasta  Counties 

T.  35  N.,  R.  9  W.,  Sees.  19,  20,  28,  29, 
33,  34,  and  35,  of  the  Mt.  Diablo 
Meridian. 

T.  34  N.,  R.  9  W.,  Sees.  1,  2,  3,  4.  7.  8.  9. 
10, 12, 13, 18,  and  24.  of  the  Mt.  Diablo 
Meridian. 

T.  34  N.,  R.  8  W..  Sees.  5.  6.  7.  8.  9, 13, 
14. 15. 16, 17. 18. 19,  21,  22,  23.  24.  25,  26, 
27.  28,  29,  30.  31,  32,  33,  34,  and  35,  of  the 
Mt.  Diablo  Meridian. 

T.  33  N.,  R.  8  W..  Sees.  2.  3.  4,  5. 10. 
and  11.  of  the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Clair  Engle  Lake,  the 
Trinity  Alps  Wilderness,  and  any 
private  lands. 


TRINITY   ALPS 
WILDERNESS 


ISMUS 


CLAK  ENGLE 
LAKE 


J 

i 
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Description  of  C-30  taken  solely  bora 
Bureau  of  Land  Management  Map; 
Redding  1979,  California. 
Trinity  County 

T.  36  N..  R.  8  W.,  Sees.  29.  and  32.  of 
the  Mt.  Diablo  Meridian. 

T.  35  N..  R.  9  W.,  Sees.  1, 11, 12, 14, 
and  15,  of  the  Mt.  Diablo  Meridian. 

T.  35  N..  R.  8  W..  Sees.  1,  2,  5,  6,  7,  8,  9, 
10, 11. 12, 14, 15, 16, 17, 18, 19,  20,  21,  22, 
and  24,  of  the  Mt.  Diablo  Meridian. 

T.  35  N.,  R.  7  W.,  Sees.  6.  7,  and  18,  of 
the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
Clair  Engle  Lake,  and  any  private  lands. 


Federal  Re 


Description  of  C-32  taker 
Bureau  of  Land  Managemer 
Mount  Shasta  1979,  Califon 
Trinity  County 

T.  37  N..  R.  8  W.,  Sees.  10 
15, 16,  22,  23,  24,  and  26,  of  I 
Diablo  Meridian. 

T.  37  N..  R.  7  W.,  Sees.  7. 
30,  of  the  Mt.  Diablo  Meridi 

Excluding  from  the  above 
land  within  the  Trinity  Alpi 
and  any  private  lands. 


Description  of  C-31  taken  solely  from 
Bureau  of  Land  Management  Map; 
Redding  1979,  and  Mount  Shasta  1979. 
CaUfomia. 
Trinity  and  Shasta  Counties 

T.  36  N.,  R.  7  W..  Sees.  1. 12, 13, 14. 15, 
22,  23.  24,  25,  26,  27,  28.  34.  35,  and  36,  of 
the  Mt.  Diablo  Meridian. 

T.  36  N..  R.  6  W.,  Sees.  1,  2,  3.  4,  6,  7.  8, 
9, 10, 11, 12, 13. 14. 15, 16, 17, 18. 19,  20, 
21,  22,  23,  26,  27,  28,  29,  30,  31,  32,  33,  34, 
35,  and  36,  of  the  Mt.  Diablo  Meridian. 

T.  36  N.,  R.  5  W.,  Sees.  5,  6,  7,  8. 17, 
and  18,  of  the  Mt.  Diablo  Meridian. 

T.  35  N.,  R.  8  W..  Sec.  36,  of  the  Mt. 
Diablo  Meridian. 

T.  35  N.,  R.  7  W.,  Sees.  1,  2,  3,  4,  5,  9, 
10, 11. 12, 14, 15. 16. 17, 18. 19,  20,  21,  22, 
26,  27,  28,  29.  30.  31.  32.  and  34.  of  the  Mt. 
EHablo  Meridian. 

T.  35  N.,  R.  6  W.,  Sees.  1,  2,  3,  4,  5,  6,  7, 
8,  9. 10, 11. 12, 14, 15, 16, 17, 18,  20,  22, 
and  26,  of  the  Mt.  Diablo  Meridian.T.35 
N.,  R.  5  W.,  Sees.  6.  7,  and  18.  of  the  Mt. 
Diablo  Meridian. 

T.  34  N.,  R.  7  W.,  See.  6,  of  the  Mt. 
Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  Clair  Engle  Lake,  and  any 
private  lands. 


Description  of  C-33  takei 
Bureau  of  Land  Managemei 
Mount  Shasta  1979,  Califon 
Trinity  County 

T.  38  N..  R.  8  W.,  Sees.  24 
the  Mt.  Diablo  Meridian. 

T.  38  N..  R.  7  W.,  Sees.  8. 
20.  30.  and  31,  of  the  Mt.  Dii 
Meridian. 

Excluding  from  the  above 
land  within  the  Trinity  Alpi 
and  any  private  lands. 
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Description  of  C-32  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 
Trinity  County 

T.  37  N.,  R.  8  W.,  Sees.  10. 12. 13. 14. 
15, 16.  22.  23,  24,  and  26,  of  the  Mt. 
Diablo  Meridian. 

T.  37  N..  R.  7  W.,  Sees.  7, 18, 19,  and 
30,  of  the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
and  any  pirivate  lands. 


Description  of  C-33  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 
Trinity  County 

T.  38  N.,  R.  8  W..  Sees.  24.  and  36.  of 
the  Mt.  Diablo  Meridian. 

T.  38  N.,  R.  7  W.,  Sees.  8, 16, 17, 18. 19. 
20.  30,  and  31.  of  the  Mt.  Diablo 
Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Trinity  Alps  Wilderness, 
and  any  private  lands. 
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Description  of  C-34  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 
Trinity  County 

T.  40  N.,  R.  7  W.,  Sees.  32,  and  34,  of 
the  Mt.  Diablo  Meridian. 

T.  39  N.,  R.  7  W.,  Sees.  4,  5,  6,  8,  9, 10, 
16, 17,  20,  21,  22,  26,  35,  and  36,  of  the  Mt. 
Diablo  Meridian. 

T.  39  N.,  R.  6  W.,  Sec.  30,  of  the  Mt. 
Diablo  Meridian. 

T.  38  N.,  R.  7  W.,  Sees.  2,  and  12,  of  the 
Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


.  Description  of  C-38  taken 
Bureau  of  Land  Managemer 
Mount  Shasta  1979,  Califorr 
Shasta  County 

T.  38  N..  R.  4  W.,  Sees.  18, 
of  the  Mt.  Diablo  Meridian. 

T.  38  N.,  R.  5  W.,  Sec.  36,  ( 
Diablo  Meridian. 

T.  37  N..  R  5  W.,  Sees.  1,  2 
13.  of  the  Mt.  Diablo  Meridi 

T.  37  N..  R.,  4  W.,  Sees.  6, 
18,  of  the  Mt.  Diablo  Meridi 

Excluding  any  private  Ian 
the  above  area. 


Description  of  C-37  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 
Siskiyou  County 

T.  40  N.,  R.  5  W.,  Sees.  10. 11. 12, 13. 
14, 15, 16,  21,  22,  23,  24,  25,  26,  27,  28,  33. 
34,  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  39  N.,  R.  5  W.,  Sees.  1,  2.  3. 10, 11, 
12. 13, 14, 15,  22,  23,  and  24,  of  the  Mt. 
Diablo  Meridian. 

T.  39  N..  R.  4  W..  Sees.  6,  7,  and  18,  of 
the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  areas. 


Description  of  C-39  taken 
Bureau  of  Land  Management 
Mount  Shasta  1979,  Califomi 
Siskiyou  County 

T.  41  N..  R.  4  W.,  Sees.  35.  i 
the  Mt.  Diablo  Meridian. 

T.  41  N..  R.  3  W..  Sec.  31.  o 
Diablo  Meridian. 

T.  40  N.,  R.  4  W.,  Sees.  1,  2 
13,  of  the  Mt.  Diablo  Meridia 

T.  40  N.,  R.  3  W.,  See.  6,  an 
Mt.  Diablo  Meridian. 

Excluding  from  the  above 
land  within  the  Mount  Shast 
Wilderness,  and  any  private 
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,  Description  of  C-38  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 
Shasta  County 

T.  38  N.,  R.  4  W..  Sees.  18,  20,  and  30. 
of  the  Mt.  Diablo  Meridian. 

T.  38  N.,  R.  5  W..  Sec.  36,  of  the  Mt. 
Diablo  Meridian. 

T.  37  N.,  R  5  W.,  Sees.  1,  2, 11, 12,  and 
13,  of  the  Mt.  Diablo  Meridian. 

T.  37  N..  R.,  4  W.,  Sees.  6, 7,  8. 17,  and 
18,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-39  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 
Siskiyou  County 

T.  41  N.,  R.  4  W.,  Sees.  35,  and  36,  of 
the  Mt.  Diablo  Meridian. 

T.  41  N.,  R.  3  W.,  Sec.  31.  of  the  Mt. 
Diablo  Meridian. 

T.  40  N.,  R.  4  W.,  Sees.  1,  2, 11. 12,  and 
13.  of  the  Mt.  Diablo  Meridian. 

T.  40  N.,  R.  3  W.,  Sec.  8.  and  7.  of  the 
Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Mount  Shasta 
Wilderness,  and  any  private  lands. 
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Description  of  C-42  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Mount  Shasta  1979,  and  McArthur  1978. 
California. 
Shasta  County 

T.  38  N.  R.  3  W.,  Sees.  4,  8,  9, 13, 14, 15, 
16, 17, 18, 19.  20,  21,  22,  23,  24,  25,  26,  27, 
28,  29,  30,  31,  32,  33,  34,  35,  and  36.  of  the 
Mt.  Diablo  Meridian. 

T.  38  N..  R.  2  W..  Sees.  18. 19.  24,  25, 
26,  28,  30,  31,  32.  33,  34,  35,  and  36,  of  the 
Mt.  Diablo  Meridian. 

T.  38  N..  R.  1  W..  Sees.  14, 15. 18. 19. 

20.  21.  22.  23.  24,  25,  26,  27,  28,  29,  30,  31, 
32.  33.  34,  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  38  N.,  R.  1  E.,  Sees.  30,  and  31,  of  the 
Mt.  Diablo  Meridian. 

T.  37  N.,  R.  3  W.,  Sees.  1,  2.  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13. 14, 15, 16, 17, 18, 19.  20, 

21,  24,  25,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  37  N.,  R.  2  W.,  Sees.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  32.  34, 
and  36,  of  the  Mt.  Diablo  Meridian. 

T.  37  N.,  R.  1  W.,  Sees.  1,  2,  3,  4,  5.  6,  7, 
8,  9, 10. 11, 12, 13, 14, 15. 16, 17, 18, 19,  20, 
21.  22.  26.  27,  28,  29,  30,  32,  33,  and  34,  of 
the  Mt.  Diablo  Meridian. 

T.  37  N.,  R.  1  E..  Sees.  6.  7,  and  18,  of 
the  Mt.  Diablo  Meridian. 
Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-45  taken  solely  from 
Bureau  of  Land  Management  Map; 
McArthur  1978,  and  Bumey  1976, 
Cahfomia. 
Shasta  County 

T.  37  N.,  R.  IE.,  Sees.  24,  25.  34,  35,  and 
36,  of  the  Mt.  Diablo  Meridian. 

T.  37  N.,  R.  2  E.,  Sees.  18, 19,  20.  26.  27. 
28,  29.  30,  31,  32,  33,  34.  and  35.  of  the  Mt. 
Diablo  Meridian. 

T.  36  N..  R.  1  E.,  Sees.  1,  2,  3,  4, 10, 11, 
12, 13, 14, 15,  22,  23,  24,  25,  26,  27,  34,  and 
35,  of  the  Mt.  Diablo  Meridian. 

T.  36  N.,  R.  2  E.,  Sees.  1,  2,  3,  4.  5,  6,  7. 
8.  9. 10. 11, 12, 13, 14, 16. 17. 18. 19.  20. 
and  30.  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-47  taken 
Bureau  of  Land  Managemen 
Mineral  Management  Statue 
Crescent  City  1983,  Califom 
Del  Norte  County 

T.  14  N.,  R.  1  E.,  Sees.  21,  i 
and  33,  of  the  Humboldt  Me 

T.  16  N.,  R.  1  E.,  Sees.  23,  < 
Himiboldt  Meridian. 

Excluding  from  the  above 
land  within  the  Redwood  N 
and  any  private  lands. 


Description  of  C-50  taken 
Bureau  of  Land  Managemen 
Garberville  1979,  Cape  Men( 
and  Covelo  1981,  California. 
Hiunboldt  and  Mendocino  C 

T.  2  S.,  R.  3  W.,  See.  13,  an 
Humboldt  Meridian. 

T.  2  S.,  R.  2  W.,  Sees.  18,  2 
29,  30,  31,  32,  and  33,  of  the  I 
Meridian. 

T.  3  S.,  R.  2  W..  Sees.  4.  5. 
13. 14. 15, 16,  22,  23,  24,  25.  a 
Humboldt  Meridian. 

T.  3  S.,  R.  1  W.,  Sees.  8,  9, 
14, 15, 16, 17, 18, 19,  20.  21.  2 

26,  27,  28,  29,  30,  31,  32,  33.  3 
of  the  Humboldt  Meridian. 

T.  3  S.,  R.  1  E.,  Sees.  18, 18 
and  32,  of  the  Humboldt  Me 

T.  4  S.,  R.  1  W.,  Sees.  1,  2, 
11. 12, 13, 14.  and  15,  of  the  1 
Meridian. 

T.  4  S.,  R.  1  E.,  Sees.  4,  5,  e 
15, 16, 17,  la.  19,  20,  21.  22,  2 

27,  28,  29,  32,  33,  34,  35,  and 
Humboldt  Meridian. 

T.  4  S.,  R.  2  E.,  Sees.  30,  ai 
Humboldt  Meridian. 

T.  5  S.,  R.  1  E.,  Sees.  1,  2, : 
13, 14,  23,  24,  and  25,  of  the  1 
Meridian. 

T.  5  S.,  R.  2  E.,  Sees.  6,  7, 1 
of  the  Humboldt  Meridian. 

T.  24  N.,  R.  19  W.,  Sees.  3, 
10,  of  the  Mt.  Diabalo  Meric 

Excluding  any  private  lar 
the  above  area. 
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Description  of  C-47  taken  solely  from 
Bureau  of  Land  Management  Surface- 
Mineral  Management  Status  Map; 
Crescent  City  1983,  California. 
Del  Norte  County 

T.  14  N.,  R.  1  E..  Sees.  21,  22,  27,  28, 
and  33,  of  the  Humboldt  Meridian. 

T.  16  N.,  R.  1  E..  Sees.  23,  and  26,  of  the 
Hiunboldt  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Redwood  National  Park, 
and  any  private  lands. 


Description  of  C-50  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Garberville  1979,  Cape  Mendocino  1979, 
and  Covelo  1981,  California. 
Hiunboldt  and  Mendocino  Counties 

T.  2  S.,  R.  3  W.,  Sec.  13,  and  36,  of  the 
Humboldt  Meridian. 

T.  2  S.,  R.  2  W.,  Sees.  18,  22,  26,  27,  28, 
29,  30,  31,  32.  and  33,  of  the  Humboldt 
Meridian. 

T.  3  S.,  R.  2  W.,  Sees.  4,  5,  6,  8,  9, 11, 12, 
13, 14, 15, 16,  22,  23,  24,  25,  and  26,  of  the 
Humboldt  Meridian. 

T.  3  S.,  R.  1  W.,  Sees.  8,  9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19,  20,  21,  22,  23,  24,  25, 

26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  and  36, 
of  the  Humboldt  Meridian. 

T.  3  S.,  R.  1  E.,  Sees.  18, 19,  29,  30,  31, 
and  32,  of  the  Humboldt  Meridian. 

T.  4  S.,  R.  1  W.,  Sees.  1,  2,  3,  4,  5,  9, 10, 
11, 12, 13, 14.  and  15,  of  the  Humboldt 
Meridian. 

T.  4  S.,  R.  1  E.,  Sees.  4,  5,  6,  7,  8,  9, 14, 
15, 16, 17,  IB,  19,  20,  21,  22,  23,  24,  25,  26, 

27,  28,  29,  32,  33,  34,  35,  and  36,  of  the 
Humboldt  Meridian. 

T.  4  S.,  R.  2  E.,  Sees.  30,  and  31,  of  the 
Humboldt  Meridian. 

T.  5  S.,  R.  1  E.,  Sees.  1,  2,  3,  4, 11, 12, 
13, 14,  23,  24,  and  25,  of  the  Humboldt 
Meridian. 

T.  5  S.,  R.  2  E.,  Sees.  6,  7, 19,  30,  and  31. 
of  the  Humboldt  Meridian. 

T.  24  N.,  R.  19  W.,  Sees.  3,  4,  5,  9,  and 
10,  of  the  Mt.  Diabaio  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  C-51  taken  solely  from 
Bureau  of  Land  Management  Map; 
Ukiah  1981,  California. 
Mendocino  County 

T.  18  N..  R.  18  W..  Sees.  25,  and  36,  of 
the  Mt.  Diablo  Meridian. 

T.  18  N.,  R.  17  W.,  Sees.  13,  20,  21,  22, 
23,  24,  25,  26,  27,  28.  29.  30.  31.  32.  33.  34. 
35,  and  36,  of  the  Mt.  Diablo  Meridian. 

T.  18  N.,  R.  16  W.,  Sees.  8, 13, 14, 15, 
16, 17, 18. 19.  20,  21,  22.  23.  24.  25.  26.  27, 
28,  29,  30,  31,  32,  33,  34.  35.  and  36.  of  the 
Mt.  Diablo  Meridian. 

T.  18  N..  R.  15  W..  Sees.  17. 18. 19.  20. 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31.  32. 
33.  34.  and  35.  of  the  Mt.  Diablo 
Meridian. 

T.  17  N..  R.  17  W..  Sees.  1,  2.  3,  4,  5,  6, 
8,  9, 10, 11, 12, 13. 14. 15. 16.  21.  22,  23.  24. 
26.  27.  and  28.  of  the  Mt.  Diablo 
Meridian. 

T.  17  N..  R.  16  W.,  Sees.  1.  3.  4.  5,  6.  7, 
8.  9. 10. 18, 19,  and  30,  of  the  Mt.  Diablo 
Meridian. 

T.  17  N.,  R.  15  W.,  Sees.  2.  3. 4.  5.  6,  7, 
8.  9, 10. 11, 12. 14, 16, 17, 18.  and  20.  of 
the  Mt.  Diablo  Meridian. 

T.  17  N.,  R.  14  W.,  Sees.  6,  and  7,  of  the 
Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Federal  Regis 


Description  of  C-53  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Hoopa  1983,  and  Hayfork  1982, 
California. 
Humboldt  County 

T.  8  N.,  R.  3  E.,  Sees.  22.  23,  26.  27.  33, 
34,  and  35,  of  the  Humboldt  Meridian. 

T.  7  N.,  R.  3  E.,  Sees.  1,  2.  3.  4.  5,  8.  9. 
10, 11, 12, 13, 14,  and  24,  of  the  Humboldt 
Meridian. 

T.  7  N..  R.  2  E.,  Sec.  18.  of  the 
Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-54  taken  soli 
Bureau  of  Land  Management  Mi 
Hayfork  1982,  Cahfomia. 
Humboldt  County 

T.  4  N..  R.  2  E..  Sec.  25.  of  the 
Humboldt  Meridian. 

T.  3  N.,  R.  2  E.,  Sees.  1,  and  2. 
Humboldt  Meridian. 

T.  4  N.,  R.  3  E..  Sec.  31.  of  the 
Humboldt  Meridian. 

T.  3N.,  R.  3E..  Sec.6,  oftheP 
Meridian. 

Excluding  any  private  lands  i 
the  above  area. 


Description  of  C-55  taken  sol 
Bureau  of  Land  Management  M 
Hayfork  1982,  California. 
Humboldt  County 

T.  3  N.,  R.  3  E.,  Sees.  10, 14,  ai 
the  Humboldt  Meridian. 

Excluding  any  private  lands  ^ 
the  above  area. 
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DescriptiMi  of  C-54  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hayfork  1982,  California. 
Htmiboldt  County 

T.  4  N..  R.  2  E.,  Sec.  25.  of  the 
Hiunboldt  Meridian. 

T.  3  N.,  R.  2  E.,  Sees.  1,  and  2,  of  the 
Humboldt  Meridian. 

T.  4  N.,  R.  3  E.,  Sec.  31,  of  the 
Humboldt  Meridian. 

T.  3  N.,  R.  3  E.,  Sec.  6,  of  the  Humboldt 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-55  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hayfork  1982,  California. 
Humboldt  County 

T.  3  N.,  R.  3  E.,  Sees.  10, 14,  and  15,  of 
the  Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  C-56  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Garberville  1979,  California. 
Humboldt  County 

T.  1  N.,  R.  4  E.,  Sees.  17,  20,  21,  22,  27, 
34,  and  35,  of  the  Humboldt  Meridian. 

T.  1  S.,  R.  4  E.,  Sees.  1,  2,  and  3,  of  the 
Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Federal  Regi 


Description  of  C-57  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Cape  Mendocino  1979,  and  Garberville 
1979,  California. 
Hiunboldt  County 

T.  2  S.,  R.  2  E.,  Sees.  31,  and  32,  of  the 
Humboldt  Meridian. 

T.  2  S.,  R.  1  E.,  Sees.  12. 13,  and  24, 
Humboldt  Meridian. 

T.  3  S.,  R.  2  E.,  Sees.  5,  6,  7,  8,  9, 18, 17, 
18, 19,  20,  21,  28,  29,  and  30,  of  the 
Hiunboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


(£« 


C-57 


Description  of  C-58  taken  si 
Bureau  of  Land  Management  1 
Garberville  1979,  California. 
Humboldt  County 

T.  4  S.,  R.  5  E.,  Sees.  15,  22, ! 
34,  of  the  Humboldt  Meridian. 

T.  5  S.,  R.  6  E.,  Sees.  2,  3,  an 
Humboldt  Meridian. 

Excluding  any  private  landi 
the  above  area. 


Description  of  C-e2  taken  i 
Bureau  of  Land  Management 
Covelo  1981.  and  Garberville 
California. 
Trinity  County 

T.  5  S.,  R.  7  E.,  Sees.  23,  24. 
and  36.  of  the  Humboldt  Mer 

T.  5  S..  R.  8  E..  Sees.  19,  an 
Humboldt  Meridian. 

Excluding  from  the  above 
land  within  the  Round  Valle; 
Reservation,  and  any  privatj 
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Description  of  C-58  taken  solely  from 
Bureau  of  Land  Management  Map; 
Garberville  1979,  California. 
Humboldt  County 

T.  4  S.,  R.  5  E.,  Sees.  15,  22,  27,  33,  and 
34,  of  the  Humboldt  Meridian. 

T.  5  S.,  R.  6  E.,  Sees.  2,  3,  and  4,  of  the 
Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


0  10  MILES 
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C-58 


Description  of  C-62  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Covelo  1981,  and  Garberville  1979, 
California. 
Trinity  County 

T.  5  S.,  R.  7  E..  Sees.  23.  24.  25.  26.  34, 
and  36,  of  the  Humboldt  Meridian. 

T.  5  S..  R.  8  E..  Sees.  19.  and  30,  of  the 
Himiboldt  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Round  Valley  Indian 
Reservation,  and  any  private  lands. 
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Description  of  C-71  taken  solely  from 
Bureau  of  Land  Management  Map; 
Covelo  1981,  California. 
Mendocino  County 

T.  22  N.,  R.  13  W.,  Sec.  33,  of  the  Mt. 
Diablo  Meridian. 

T.  21  S.,  R.  13  W.,  Sees.  3,  and  4,  of  the 
Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-76  taken  sc 
Bureau  of  Land  Management  h 
Ukiah  1981.  California. 
Mendocino  County 

T.  18  N.,  R.  13  W.,  Sees.  1.  2, 
of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands 
the  above  area. 


Description  of  C-73  taken  solely  from 
Bureau  of  Land  Management  Map; 
Covelo  1981,  California. 
Mendocino  County 

T.  22  N.,  R.  11  W.,  Sees.  18, 19,  20,  28, 
29,  and  30,  of  the  Mt.  Diablo  Meridian. 

T.  22  N.,  R.  12  W.,  Sees.  12, 13, 14,  23, 
24,  and  25,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


_l_l L 


MUS 


> 

2 

i 

u 

7] 

Z 

J2SH. 

T.22M 

T21N. 

t 

2? 

J£VH 

s2 
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Description  of  C-78  taken  so 
Bureau  of  Land  Management  K 
Ukiah  1981,  California. 
Mendocino  County 

T.  16  N.,  R.  14  W.,  Sec8..4,  9, 
15,  22,  23,  25,  26,  and  27,  of  the 
Diablo  Meridian. 

Excluding  any  private  lands 
the  above  area. 


JMI 


ruesday,  August  13,  1991  /Proposed  Rules 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13,  1991  /  Proposed  Rules 


40061 


Description  of  0-76  taken  solely  from 
Bureau  of  Land  Management  Map; 
Ukiah  1981,  California. 
Mendocino  County 

T.  18  N.,  R.  13  W.,  Sees.  1,  2. 3.  and  11, 
of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  C-78  taken  solely  from 
Bureau  of  Land  Management  Map; 
Ukiah  1981,  California. 
Mendocino  County 

T.  16  N..  R.  14  W..  Secs..4,  9, 10, 11, 14, 
IS,  22,  23,  25,  26,  and  27,  of  the  Mt. 
Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  C-80  taken  solely  from 
Biu-eau  of  Land  Management  Map; 
Ukiah  1981,  California. 
Mendocino  County 

T.  15  N.,  R.  13  W.,  Sees.  29,  30,  31,  and 
32,  of  the  Mt.  Diablo  Meridian. 

T.  14  N..  R.  13  W.,  Sees.  4,  5,  6,  8.  and 
9,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


0  7  MIL£S 

1  I  I  I  I  I  I  I 


C-80 


Description  of  O-20-C  takei 
from  Bureau  of  Land  Manager 
Yreka  1979.  and  Medford  1978 
and  Califomia. 
Siskiyou  County 

T.  48  N.,  R.  9  W.,  Sees.  13, 1- 
16,  of  the  Mount  Diablo  Merid 

T.  48  N.,  R.  8  W.,  Sees.  13, 1 
17, 18,  20,  21,  22,  23,  26,  27,  28, 
the  Mount  Diablo  Meridian. 

Excluding  any  private  landf 
the  above  area. 


Description  of  GAR-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Garberville  1979,  and  Covelo  1981, 
Califomia. 
Mendocino  and  Trinity  Counties 

T.  5  S.,  R.  8  E.,  Sees.  9, 10, 11, 14, 15, 

22,  23,  26,  and  27,  of  the  Humboldt 
Meridian. 

T.  25  N.,  R.  12  W.,  Sees.  2,  3,  4,  5,  6,  7, 
8.  9. 10, 11, 14, 15, 16, 17, 18, 19,  20,  21,  22, 

23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 
and  35,  of  the  Mt.  Diablo  Meridian. 

T.  24  N.,  R.  13  E.,  Sees.  1.  2, 11,  and  12, 
of  the  Mt.  Diablo  Meridian. 

T.  24  N.,  R.  12  W.,  Sees.  1,  2,  3,  4.  5,  6. 
10, 11, 12,  and  14,  of  the  Mt.  Diablo 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


0  4MUS 

I I I I I 


TRIWTY  Ca 
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GAR-1 


Description  of  0-22-C  taker 
from  Bureau  of  Land  Managen 
Happy  Camp  1983,  and  Creser 
1983,  Califomia. 
Del  Norte  County 

T.  19  N.,  R.  1  E.,  Sees.  33,  34. 
36,  of  the  Humboldt  Meridian. 

T.  19  N.,  R.  2  E.,  Sec.  31,  of  tl 
Humboldt  Meridian. 

T.  18  N.,  R.  1  E.,  Sees.  1,  2,  3, 
12, 14, 15,  22,  23,  26,  and  27,  of 
Humboldt  Meridian. 

T.  18  N.,  R.  2  E.,  Sec.  6,  of  thi 
Humboldt  Meridian. 

Excluding  any  private  lands 
the  above  area. 
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Description  of  O-20-C  taken  solely 
from  Bureau  of  Land  Management  Map; 
Yreka  1979,  and  Medford  1978,  Oregon 
and  California. 
Siskiyou  County 

T.  48  N.,  R.  9  W.,  Sees.  13. 14, 15,  and 
16,  of  the  Mount  Diablo  Meridian 

T.  48  N.,  R.  8  W.,  Sees.  13, 14, 15. 16, 
17, 18,  20,  21,  22,  23,  26,  27,  28,  and  29,  of 
the  Mount  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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n-20-c 


Descripdon  of  0-22-C  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Happy  Camp  1983,  and  Cresent  City 
1983,  California. 
Del  Norte  County 

T.  19  N.,  R.  1  E.,  Sees.  33,  34,  35,  and 
36,  of  the  Humboldt  Meridian. 

T.  19  N.,  R.  2  E.,  Sec.  31,  of  the 
Humboldt  Meridian. 

T.  18  N.,  R.  1  E.,  Sees.  1,  2,  3, 4, 10. 11, 
12, 14, 15,  22,  23,  26,  and  27,  of  the 
Humboldt  Meridian. 

T.  18  N.,  R.  2  E.,  Sec.  6,  of  the 
Humboldt  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  ME-1  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Willows  1975,  and  Covelo  1981, 
California. 

Mendocino,  Glenn,  and  Tehema 
Counties 

T.  20  N..  R.  9  W.,  Sees.  4.  and  5,  of  the 
Mt  Diablo  Meridian. 

T.  20  N.,  R.  10  W.,  Sees.  1,  2,  3,  4,  5,  6, 
10,  and  11,  of  the  Mt.  Diablo  Meridian. 

T.  21  N.,  R.  9  W.,  Sees.  29.  32,  and  33, 
of  the  Mt.  Diablo  Meridian. 

T.  21  N..  R.  10  W.,  Sees.  1,  2,  3.  4.  5,  6, 

7,  8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20,  21,  22,  23,  24.  25,  26,  27,  28,  29,  30,  31, 
32,  33,  34,  35,  and  36,  of  the  Mt.  Diablo 
Meridian. 

T.  22  N.,  R.  8  W..  Sees.  7, 18, 19,  20,  29, 
30,  31,  and  32,  of  the  Mt.  Diablo 
Meridian. 

T.  22  N.,  R.  9  W..  Sees.  1.  2,  3,  4,  5,  8,  9, 
10, 11, 12, 13, 14, 15. 16, 17,  20,  21.  22,  23, 

24,  25.  26,  27,  28.  29,  32,  and  33.  of  the  Mt. 
Diablo  Meridian. 

T.  22  N.,  R.  10  W.,  Sees.  1,  2. 13. 16. 17, 
18, 19.  20.  21.  22,  23,  24,  25,  26,  27,  28,  29, 
30,  31,  32.  33,  34.  35,  and  36,  of  the  Mt. 
Diablo  Meridian. 

T.  22  N..  R.  11  W..  Sees.  13.  23.  24.  and 

25.  of  the  Mt.  Diablo  Meridian. 

T.  23  N.,  R.  8  W.,  Sees.  1.  2.  3.  4,  5,  6,  7, 

8,  9, 10. 11, 14, 15, 16, 17. 18. 19.  20.  21,  22, 
23,  24.  28,  29,  of  the  Mt.  Diablo  Meridian. 

T.  23  N.,  R.  9  W.,  Sees.  1.  2.  3.  4.  5.  6.  7. 
8.  9. 10, 11. 12, 13, 14, 15, 16. 17, 18, 19,  20, 


21.  22.  23,  24,  26,  27,  28,  29.  30.  31.  32.  33. 
34,  and  35,  of  the  Mt.  Diablo  Meridian. 

T.  23  N.,  R.  10  W.,  Sees.  1.  2. 10, 11. 12. 
13, 14, 15,  23,  24,  25,  26,  35,  and  36.  of  the 
Mt.  Diablo  Meridian. 

T.  24  N..  R.  8  W..  Sees.  14, 15,  21,  22, 
23.  25.  26.  27.  28.  31,  32.  33.  34.  and  35,  of 
the  Mt.  Diablo  Meridian. 

T.  24  N..  R.  9  W..  Sees.  6.  7. 18. 19.  30. 


31.  34,  and  35,  of  the  Mt.  Diablo 
Meridian. 

T.  24  N..  R.  10  W..  Sees.  1. 11. 12. 13. 
14.  24.  25,  26,  35.  and  36,  of  the  Mt. 
Diablo  Meridian. 

T.  25  N.,  R.  9  W.,  See.  31,  of  the  Mt. 
Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Federal  Regist 

Description  of  HEA-1  taken  so 
from  Bureau  of  Land  Managemei 
Healdsburg  1972,  Cahfomia. 
Lake  County 

T.  11  N..  R.  7  W.,  Sees.  6.  7,  anc 
the  Mt.  Diablo  Meridian. 

T.  11  N..  R.  8  W..  Sees.  1.  2,  3. 1 
13, 14,  and  15.  of  the  Mt.  Diablo 
Meridian. 

T.  12  N.,  R.  8  W.,  Sec.  35,  of  thi 
Diablo  Meridian. 

Excluding  any  private  lands  vi 
the  above  area. 


Description  of  ME-2  taken  solely  from 
Bureau  of  Land  Management  Map; 
Lakeport  1975,  California. 
Colusa  and  Lake  Counties 

T.  16  N.,  R.  7  W..  Sec.  6.  of  the  Mt. 
Diablo  Meridian. 

T.  16  N..  R.  8  W..  Sees.  1.  2,  4,  5,  and  6. 
of  the  Mt.  Diablo  Meridian. 

T.  16  N..  R.  9  W..  Sees.  1.  2.  3.  4.  5.  6,  7, 
8,  and  11.  of  the  Mt.  Diablo  Meridian. 

T.  17  N..  R.  7  W.,  Sees.  19,  20,  29,  30. 
31,  and  32.  of  the  Mt.  Diablo  Meridian. 

T.  17  N..  R.  8  W.,  Sees.  8,  9, 10, 11, 12, 
13. 14, 15, 16. 17, 18, 19,  20,  21,  22.  23.  24. 
25.  26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  and 
36,  of  the  Mt.  Diablo  Meridian. 

T.  17  N.,  R.  9  W.,  Sees.  13,  24,  33.  34. 
and  35,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  TRl-2  taken  sol 
Bureau  of  Land  Management  M« 
Hayfork  1982,  California. 
Trinity  County 

T.  3  N.,  R.  8  E.,  Sees.  31.  32,  an 
the  Humboldt  Meridian.  T.  2  N., 
Sees.  4.  5,  6.  7,  8.  9, 16. 17, 18, 19 
28.  29,  and  30.  of  the  Humboldt 
Meridian. 

T.  31  N.,  R.  12  W.,  Sees.  17,  U 
20,  of  the  Mt.  Diablo  Meridian. 
Excluding  any  private  lands  i 
the  above  area. 
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27,  28,  29,  30,  31,  32,  33, 
Mt.  Diablo  Meridian. 
W.,  Sees.  1,  2, 10, 11, 12, 
25,  26,  35,  and  36,  of  the 
lian. 

/.,  Sees.  14, 15,  21,  22, 
31,  32,  33,  34,  and  35,  of 
[eridian. 
v..  Sees.  6,  7, 18, 19,  30, 


31,  34,  and  35,  of  the  Mt.  Diablo 
Meridian. 

T.  24  N.,  R.  10  W.,  Sees.  1, 11, 12, 13, 
14,  24,  25,  26,  35,  and  36,  of  the  Mt. 
Diablo  Meridian. 

T.  25  N.,  R.  9  W.,  See.  31,  of  the  Mt. 
Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  HEA-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Healdsburg  1972,  California. 
Lake  County 

T.  11  N.,  R.  7  W.,  Sees.  6,  7,  and  18,  of 
the  Mt.  Diablo  Meridian. 

T.  11  N..  R.  8  W..  Sees.  1.  2,  3. 11, 12, 
13. 14.  and  15.  of  the  Mt.  Diablo 
Meridian. 

T.  12  N.,  R.  8  W.,  Sec.  35.  of  the  Mt. 
Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  TRl-2  taken  solely  from 
Bureau  of  Land  Management  Map; 
Hayfork  1982.  California. 
Trinity  County 

T.  3  N.,  R.  8  E.,  Sees.  31,  32,  and  33,  of 
the  Humboldt  Meridian.  T.  2  N.,  R.  8  E., 
Sees.  4,  5,  6,  7.  8,  9, 16, 17, 18, 19,  20,  21, 
28,  29,  and  30,  of  the  Humboldt 
Meridian. 

T.  31  N.,  R.  12  W..  Sees.  17, 18, 19,  and 
20.  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


■(      I      ■      I      ■      ? 
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Description  of  TRI-3  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Garberville  1979,  California. 
Trinity  and  Mendocino  Counties 

T.  1  N..  R.  6  E..  Sees.  12. 13. 14.  23.  24. 
25,  and,  36,  of  the  Humboldt  Meridian. 

T.  1  N.,  R.  7  E.,  Sees.  7,  8, 15, 17, 18, 19, 
20.  21.  22,  23.  25,  26,  27,  28,  29,  30,  31,  and 
32,  of  the  Humboldt  Meridian. 

T.  1  S..  R.  6  E..  Sec.  1.  of  the  Humboldt 
Meridian. 

T.  1  S.,  R.  7  E..  Sees.  4.  5.  6.  7.  8.  9. 10, 
13, 14. 15, 16. 17,  20.  21.  22.  23.  24.  25.  26. 

27.  35.  and  36,  of  the  Humboldt 
Meridian. 

T.  1  S..  R.  8  E.,  Sees.  19,  20,  28.  29.  30. 
31.  32.  and  33,  of  the  Humboldt 
Meridian. 

T.  2  S.,  R.  7  E.,  Sec.  1.  of  the  Humboldt 
Meridian. 

T.  2  S..  R.  8  E..  Sees.  4.  5.  6.  7,  8, 9, 16, 
17,  and  21,  of  the  Humboldt  Meridian. 

T.  29  N.,  R.  12  W.,  Sees.  30,  31,  34  and 

35,  of  the  Mt.  Diablo  Meridian. 

T.  28  N.,  R.  12  W..  Sees.  1.  2,  3,  4,  5.  6, 
7,  8,  9, 10, 11. 12, 13. 14. 15. 16. 17. 18. 19. 
20.  21.  22.  23.  24.  25.  26,  27,  28,  29,  33,  34. 
and  35.  of  the  Mt.  Diablo  Meridian. 

T.  28  N.,  R.  11  W.,  Sees.  7, 18. 19,  27, 

28.  29,  30.  31.  32,  33.  34.  35.  and  36.  of  the 
Mt.  Diablo  Meridian. 

T.  28  N..  R.  10  W..  See.  31.  of  the  Mt. 
Diablo  Meridian. 

T.  27  N.,  R,  12  W.,  Sees.  1,  and  2,  of  the 
Mt.  Diablo  Meridian. 

T.  27  N..  R.  11  W.,  Sees.  1,  2,  3,  4,  5. 
and  6,  of  the  Mt.  Diablo  Meridian. 

T.  27  N.,  R.  10  W.,  Sees.  6.  7,  8, 13, 14, 
15,  22,  23.  24,  25.  26.  27,  31.  32,  34.  35,  and 

36,  of  the  Mt.  Diablo  Meridian. 

T.  27  N.,  R.  9  W.,  Sees.  19,  20,  21,  28  29. 

30,  31.  32.  and  33,  of  the  Mt.  Diablo 
Meridian. 

T.  28  N.,  R.  12  W.,  Sees.  15,  21,  22,  23, 
25.  26.  27.  28.  34.  and  35.  of  the  Mt. 
Diablo  Meridian. 

T.  28  N..  R.  11  W..  Sees.  5.  7.  20.  29.  30. 

31.  and  32.  of  the  Mt.  Diablo  Meridian. 
T.  26  N..  R.  10  W.,  Sees.  1,  2,  3,  6, 10, 

11. 12. 13. 14. 15.  22.  23.  23.  24.  26.  27,  35, 
and  36,  of  the  Mt.  Diablo  Meridian. 

T.  28  N..  R.  9  W..  Sect.  3.  4.  5.  8.  7.  8,  9. 
10. 14, 15, 16, 17. 18, 19,  20,  21,  22.  23,  24, 
25,  26,  27,  28,  29,  31,  32.  33,  34,  35,  and  36, 
of  the  Mt.  Diablo  Meridian. 

T.  25  N..  R.  12  W..  Sees.  1.  and  12.  of 
the  Mt  Diablo  Meridian. 


T.  25  N..  R.  11  W..  Sees.  6.  7.  8.  9. 10. 
13. 14. 15, 16,  21.  23.  24,  25,  and  36,  of  the 
Mt.  Diablo  Meridian. 

T.  25  N.,  R.  10  W.,  Sees.  2,  5,  6,  7,  8.  9, 
17. 18. 19,  20,  21,  29,  30,  31,  and  32,  of  the 
Mt.  Diablo  Meridian. 


T.  25  N..  R.  9  W.,  Sees.  4.  5.  and  6,  of 
the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Yolla  BoUy  Wilderness, 
and  Middle  Eel  Wilderness,  and  any 
private  lands. 


" !     Federal  Regis 

Description  of  SHA-1  taken  s 
from  Bureau  of  Land  Managemi 
Mount  Shasta  1979,  and  McArtl 
California. 
Siskiyou  and  Shasta  Counties 

T.  41  N.  R.  1  W.,  Sees.  19.  20. 
27.  28.  29.  30,  31,  32,  33,  34,  35,  a 
the  Mt.  Diablo  Meridian. 

T.  41  N.,  R.  2  E..  Sec.  31.  of  thi 
Diablo  Meridian. 

T.  40  N..  R.  3  W.,  Sees,  12, 13. 
24.  of  the  Mt.  Diablo  Meridian. 

T.  40  N..  R.  2  W..  Sees.  8. 11. : 
16. 17. 18. 19,  20.  21.  22.  23.  24.  2 
29.  30.  32.  33,  34.  35,  and  36,  of  t 
Diablo  Meridian. 

T.  40  N.,  R.  1  W.,  Sees.  1,  2,  3, 
9. 10, 11. 13. 14. 15. 16. 17. 18.  Ifl 
22,  23,  24,  25,  26,  27,  28,  29.  30.  3 
34.  35.  and  36,  of  the  Mt.  Diablc 
Meridian. 

T.  40  N..  R.  1  E..  Sees.  1.  2.  4. 
11. 12. 13. 14. 15. 16. 17. 18. 19.  i 
24,  25,  26,  29,  30,  31,  32,  and  36, 
Diablo  Meridian.T.  40  N.,  R.  2 1 
7. 18, 19,  30,  and  31.  of  the  Mt.  1 
Meridian. 

T.  39  N..  R.  2  W..  Sees.  1.  anc 
of  Highway  89.  of  the  Mt.  Diab 
Meridian. 

T.  39  N.,  R 1  W.,  that  part  of 


Description  of  ST-1  taken  sc 
Bureau  of  Land  Management  f 
Mount  Shasta  1979,  California 
Siskiyou  and  Trinity  Counties 

T.  42  N..  R.  6  W..  Sees.  29.  3C 
and  33.  of  the  Mt.  Diablo  Merii 

T.  41  N..  R.  7  W..  Sees.  1.  2.  a 
the  Mt.  Diablo  Meridian. 

T.  41  N..  R.  6  W.,  Sees.  4.  5.  6 
10. 11. 13. 14. 15. 16. 17. 18.  20. 2 
24.  and  25.  of  the  Mt.  Diablo  M 

T.  41  N..  R.  5  W..  Sees.  18. 19 
30.  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands 
the  above  area. 
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1  W..  Sees.  6,  7,  8,  9, 10, 

I,  23,  24,  25,  and  36.  of  the 

idian. 

3  W.,  Sec8.  2,  5,  6.  7.  8.  9, 

L,  29,  30,  31,  and  32.  of  the 

idian. 


T.  25  N..  R.  9  W..  Sees.  4.  5.  and  6.  of 
the  Mt.  Diablo  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Yolla  Belly  Wilderness, 
and  Middle  Eel  Wilderness,  and  any 
private  lands. 


Description  of  SHA-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  and  McArthur  1978, 
California. 
Siskiyou  and  Shasta  Counties 

T.  41  N.  R.  1  W.,  Sees.  19,  20,  21,  25,  26, 
27,  28,  29,  30.  31,  32,  33,  34,  35.  and  36,  of 
the  Mt.  Diablo  Meridian. 

T.  41  N.,  R.  2  E.,  Sec.  31.  of  the  Mt. 
Diablo  Meridian. 

T.  40  N..  R.  3  W.,  Sees.  12. 13. 14.  and 
24.  of  the  Mt.  Diablo  Meridian. 

T.  40  N..  R.  2  W.,  Sees.  8, 11, 12, 13, 14, 
16, 17, 18, 19,  20,  21,  22,  23,  24,  26,  27,  28, 
29,  30,  32,  33,  34,  35,  and  36,  of  the  Mt. 
Diablo  Meridian. 

T.  40  N.,  R.  1  W.,  Sees.  1,  2,  3,  4,  5,  7,  8, 
9. 10. 11. 13. 14. 15, 16, 17, 18, 19,  20,  21. 
22.  23.  24.  25,  26.  27,  28,  29,  30,  31,  32,  33, 
34,  35,  and  36.  of  the  Mt.  Diablo 
Meridian. 

T.  40  N..  R.  1  E..  Sees.  1.  2.  4,  8,  9, 10. 
11. 12. 13. 14, 15. 16. 17. 18, 19,  20,  22,  23, 
24,  25,  26,  29,  30,  31,  32,  and  36,  of  the  Mt. 
Diablo  Meridian.?.  40  N.,  R.  2  E.,  Sees.  6, 
7, 18, 19,  30,  and  31,  of  the  Mt.  Diablo 
Meridian. 

T.  39  N.,  R.  2  W.,  Sees.  1,  and  2,  north 
of  Highway  89,  of  the  Mt.  Diablo 
Meridian. 

T.  39  N.,  R 1  W..  that  part  of  Sections 


Description  of  ST-1  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Shasta  1979,  California. 
Siskiyou  and  Trinity  Counties 

T.  42  N..  R.  6  W..  Sees.  29.  30.  31.  32. 
and  33,  of  the  Mt.  Diablo  Meridian. 

T.  41  N.,  R.  7  W.,  Sees.  1,  2,  and  12,  of 
the  Mt.  Diablo  Meridian. 

T.  41  N.,  R.  6  W.,  Sees.  4,  5,  6,  7,  8, 9, 
10, 11, 13, 14. 15. 16, 17, 18,  20,  21.  22.  23, 
24,  and  25,  of  the  Mt.  Diablo  Meridian. 

T.  41  N.,  R.  5  W.,  Sees.  18, 19,  20,  and 
30,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


3,  4,  5,  and  6,  north  of  Highway  89;  Sees. 
1,  2, 11, 12,  and  14  of  the  Mt.  Diablo 
Meridian. 

T.  39  N.,  R.  1  E.,  Sees.  1,  5,  6,  8, 9, 12. 
13. 14. 16.  23.  24.  25.  26,  28,  30,  31,  32,  33, 


34,  and  35.  of  the  Mt.  Diablo  Meridian. 

T.  39  N..  R.  2  E.,  Sees.  6,  7, 17, 18. 19, 
and  30,  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  COV-1  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Covelo  1981,  and  Garberville  1979, 
California. 

Mendocino,  Humboldt,  and  Trinity 
Counties 

T.  21  N.,  R.  15  W.,  Sees.  5,  6,  7,  8. 17, 
and  18,  of  the  Mt.  Diablo  Meridian. 

T.  21  N.,  R.  16  W.,  Sees.  1,  2, 11, 12. 
and  13,  of  the  Mt.  Diablo  Meridian. 

T.  22  N.,  R.  15  W.,  Sees.  19,  30,  and  31, 
of  the  Mt.  Diablo  Meridian. 

T.  22  N.,  R.  16  W.,  Sees.  3,  4,  5,  6,  7,  8, 
9, 10, 17, 18, 19,  20,  21,  22,  23,  26,  27,  28, 
34,  and  35,  of  the  Mt.  Diablo  Meridian. 

T.  22  N.,  R.  17  W.,  Sees.  1, 12. 13,  and 
24,  of  the  Mt.  Diablo  Meridian. 

T.  23  N.,  R.  16  W.,  Sees.  3,  4,  5,  6,  7,  8, 
9, 17, 18, 19,  28,  29,  30,  31,  32,  33,  and  34. 
of  the  Mt.  Diablo  Meridian. 

T.  23  N..  R.  17  W..  Sees.  1.  2,  and  12.  of 
the  Mt.  Diablo  Meridian. 

T.  24  N.,  R.  15  W.,  Sees.  3,  4,  5,  6,  9, 10. 
11.  and  12.  of  the  Mt.  Diablo  Meridian. 

T.  24  N..  R.  16  W..  Sees.  3.  4.  5.  6.  7.  8. 
9. 10. 15. 16, 17, 18, 19,  20,  21.  22.  27.  28, 
29,  30,  31,  32,  33,  and  34,  of  the  Mt. 
Diablo  Meridian. 

T.  24  N.,  R.  17  W.,  Sees.  1,  2,  3,  4. 10. 
11. 12. 13. 14.  23,  24.  25,  26,  35,  and  36,  of 
the  Mt.  Diablo  Meridian. 

T.  5  S.,  R.  4  E.,  Sees.  25,  26,  27,  32,  33, 
34,  35.  and  36,  of  the  Humboldt 
Meridian. 


'     T.  5  S.,  R.  5  E.,  Sees.  6,  7,  8. 14. 15. 17. 
18. 19.  20.  22,  23,  25,  26,  27,  28,  29,  30,  31, 
32,  33,  and  34,  of  the  Humboldt 
Meridian. 


T.  5  S..  R.  6  E.,  Sees.  30,  and  31,  of  the 
Humboldt  Meridian. 

Excluding  any  private  lands  writhin 
the  above  area. 


1 1   Federal  Regis! 

Description  of  COV-3  taken  8( 
from  Bureau  of  Land  Manageme: 
Covelo  1981,  and  Ukiah  1981,  Ca 
Mendocino  County 

T.  20  N..  R.  12  W..  Sees.  18, 19. 
31.  of  the  Mt.  Diablo  Meridian. 

T.  20  N..  R.  13  W..  Sees.  1.  2.  4, 
11, 12, 13, 14. 15, 16, 17, 18, 19.  20 
23.  24.  25.  26. 27.  28.  29.  30.  31.  32 
and  36.  of  the  Mt.  Diablo  Meridi 

T.  20  N..  R.  14  W.,  Sees.  24.  an 
the  Mt.  Diablo  Meridian. 

T.  19  N..  R.  12  W..  See.  6.  of  th 
Diablo  Meridian. 

T.  19  N..  R.  13  W..  Sees.  1.  4.  5 
15. 16.  and  22,  of  the  Mt.  Diablo 
Meridian. 

Excluding  any  private  lands  v 
the  above  area. 


Description  of  COV-2  taken  solely 
from  Bureau  of  Land  Management  Map; 
Covelo  1981.  California. 
Mendoemo  County 

T.  21  N..  R.  14  W.,  Sees.  4.  5.  and  6.  of 
the  Mt.  Diablo  Meridian. 

T.  22  N..  R.  14  W..  Sees.  4.  5.  6.  7.  8.  9. 
17. 18. 19.  20.  21.  22.  27,  28.  29.  32.  33.  and 
34.  of  the  Mt.  Diablo  Meridian. 

T.  22  N.,  R.  15  W.,  Sees.  1. 12. 13.  and 
24.  of  the  Mt.  Diablo  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Oregon.  Areas  of  land  and  we 
follows: 

Description  of  C-5-0  taken  8( 
from  Bureau  of  Land  Manageme 
Grants  Pass  1978,  Oregon  and 
California,  and  Forest  Vistor  Mi 
Siskiyou  National  Forest  1984. 
Josephine  County 

T.  40  S.,  R.  6  W.,  Sees.  11, 12, 
24.  25.  26.  27.  28.  29,  30,  31,  32,  3! 
and  36.  of  the  Willamette  Merid 

T.  40  S..  R.  5  W..  Sees.  6.  and 
Willamette  Meridian. 

T.  41  S.,  R.  6  W..  Sees.  1.  2.  3. 
10. 11, 12, 16,  and  17,  of  the  Will 
Meridian. 

T.  41  S.,  R.  5  W..  Sees.  7.  and 
Willamette  Meridian. 

Excluding  from  the  above  art 
land  within  the  Red  Butte  Wild 
and  any  private  lands. 
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S.,  Sees.  6,  7,  8, 14. 15. 17. 
3.  25.  26,  27.  28.  29.  30.  31. 
of  the  Humboldt 


T.  5  S..  R.  6  E.,  Sees.  30.  and  31.  of  the 
Humboldt  Meridian. 

Excluding  any  private  lands  writhin 
the  above  area. 


(. 


do  10  MILES 

I 1 1 1 1 1 


LJ  U  Ul  Ul 

n  ■*       ♦  in  uj  uj 


Description  of  COV-3  taken  solely 
from  Bureau  of  Land  Management  Map; 
Covelo  1981,  and  Ukiah  1981,  CaUfomia. 
Mendocino  County 

T.  20  N..  R,  12  W..  Sees.  18, 19.  30.  and 
31.  of  the  Mt.  Diablo  Meridian. 

T.  20  N..  R.  13  W..  Sees.  1.  2.  4.  9. 10. 
11. 12. 13. 14. 15. 16. 17. 18, 19,  20,  21.  22. 
23.  24.  25.  26.  27,  28,  29.  30,  31,  32,  33.  35. 
and  36.  of  the  Mt.  Diablo  Meridian. 

T.  20  N..  R.  14  W.,  Sees.  24.  and  25.  of 
the  Mt.  Diablo  Meridian. 

T.  19  N..  R.  12  W..  Sec.  6.  of  the  Mt. 
Diablo  Meridian. 

T.  19  N.,  R.  13  W.,  Sees.  1,  4.  5.  6. 9. 10. 
15. 16.  and  22,  of  the  Mt.  Diablo 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Oregon.  Areas  of  land  and  water  as 
follows: 

Description  of  C-5-0  taken  solely 
from  Bureau  of  Land  Management  Map; 
Grants  Pass  1978.  Oregon  and 
California,  and  Forest  Vistor  Map; 
Siskiyou  National  Forest  1984. 
Josephine  County 

T.  40  S..  R.  6  W..  Sees.  11. 12. 13. 14.  23. 
24.  25.  26,  27.  28.  29.  30.  31.  32.  33.  34.  35. 
and  36.  of  the  Willamette  Meridian. 

T.  40  S.,  R.  5  W.,  Sees.  6.  and  7.  of  the 
Willamette  Meridian. 

T.  41  S..  R.  6  W..  Sees.  1.  2,  3,  4,  5,  8.  9. 
10. 11. 12. 16.  and  17.  of  the  Willamette 
Meridian. 

T.  41  S..  R.  5  W.,  Sees.  7,  and  8.  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Red  Butte  Wilderness, 
and  any  private  lands. 
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Description  of  CG-1  taken  solely  from 
Bureau  of  LandManagement  Maps; 
Eugene  1980,  and  Cottage  Grove  1979, 
Oregon. 
Douglas  and  Lane  County 

T.  17  S.,  R.  8  W.,  Sees.  25,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  18  S..  R.  8  W.,  Sees.  1.  2.  3.  4.  9. 10. 
11. 12. 13. 14. 15,  21,  22.  23.  24.  25,  26.  27. 
28,  33.  34.  35.  and  36,  of  the  Willamette 
Meridian. 

T.  18  S.,  R.  7  W..  Sees.  7, 17. 18, 19,  20, 
21,  25,  28.  27,  28,  29,  30,  31.  32,  33,  34.  35. 
and  36.  of  the  Willamette  Meridian. 

T.  18  S..  R.  6  W..  See.  31,  of  the 
Willamette  Meridian. 

T.  19  S.,  R.  8  W.,  Sees.  1.  2.  3,  4.  5.  8,  9, 
10. 11. 12. 13. 14. 15, 16. 17.  20.  21.  22.  23, 
24.  25.  26.  27,  28,  29,  33.  34.  35.  and  36.  of 
the  Willamette  Meridian. 

T.  19  S..  R.  7  W..  Sees.  1.  2.  3.  4.  5.  6.  7, 
8,  9. 10. 11, 12, 13, 14, 15. 16. 17, 18. 19.  20. 
21.  22.  23.  24.  25.  26.  27,  28.  29.  30,  31,  32. 
33.  34,  35.  and  36.  of  the  Willamette 
Meridian. 

T.  20  S..  R.  7  W..  Sees.  1, 12.  and  13,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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CG-1 


Federal  Regis 

Description  of  CG-3  taken  so 
Bureau  of  Land  Management  M 
Cottage  Grove  1979,  Oregon. 
Douglas  County 

T.  23  S..  R.  6  W..  Sees.  11. 13. 
20.  21.  22,  23.  24.  25.  26.  27.  28.  2 
33,  34,  and  35.  of  the  Willamett( 
Meridian. 

T.  23.  S..  R.  5  W.,  Sec.  19,  of  t 
Willamette  Meridian. 

T.  24  S..  R.  6  W.,  Sees.  3. 4,  ai 
the  Willamette  Meridian. 

Excluding  any  private  lands 
the  above  area. 


Description  of  CG-2  taken  solely  from 
Bureau  of  Land  Management  Map; 
Cottage  Grove  1979,  and  Surface- 
Mineral  Management  Map;  Roseburg 
1979,  Oregon. 
Douglas  County 

T.  23  S..  R.  4  W..  Sees.  23.  27.  and  35. 
of  the  Willamette  Meridian. 

T.  24  S..  R.  3  W..  Sees.  7, 19.  and  31.  of 
the  Willamette  Meridian. 

T.  24  S.,  R.  4  W.,  Sees.  1,  2.  3,  9, 10, 11, 
12. 13. 15.  and  25.  of  the  Willamette 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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CG-2 


Description  of  CG-4  taken  8< 
Bureau  of  Land  Management  N 
Cottage  Grove  1979.  Oregon. 
Douglas  County 

T.  23  S.,  R.  7  W..  Sec.  1.  of  th 
Willamette  Meridian. 

T.  22  S.,  R.  6  W..  Sees.  17. 19 
28,  29,  30.  31.  32,  and  33.  of  the 
Willamette  Meridian. 

T.  23  S.,  R.  6  W.,  Sees.  5.  6.  a 
the  Willamette  Meridian. 

Excluding  any  private  lands 
the  above  area. 
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0  5  MILES 

1  'I    I    I    I 


Description  of  CG-3  taken  solely  from 
Bureau  of  Land  Management  Map; 
Cottage  Grove  1979,  Oregon. 
Douglas  County 

T.  23  S.,  R.  6  W.,  Sees.  11. 13. 14, 15, 19, 
20,  21.  22,  23,  24,  25,  28,  27,  28.  29,  31,  32, 
33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  23.  S.,  R.  5  W.,  Sec.  19,  of  the 
Willamette  Meridian. 

T.  24  S.,  R.  8  W.,  Sees.  3, 4.  and  5.  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  CG-4  taken  solely  from 
Bureau  of  Land  Management  Map; 
Cottage  Grove  1979,  Oregon. 
Douglas  County 

T.  23  S.,  R.  7  W.,  Sec.  1,  of  the 
Willamette  Meridian. 

T.  22  S.,  R.  6  W.,  Sees.  17. 19.  20.  21.  27. 
28.  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  23  S.,  R.  6  W.,  Sees.  5,  8.  and  7,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  vnthin 
the  above  area. 
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Description  of  CG-5  taken  solely  from 
Bureau  of  Land  Management  Map; 
Cottage  Grove  1979.  Oregon. 
Douglas  County 

T.  21  S..  R.  8  W..  Sees.  1. 12. 13.  24.  and 
25.  of  the  Willamette  Meridian. 

T.  21  S..  R.  7  W.,  Sees.  16, 17, 18, 19,  20. 
21,  29,  30,  and  31.  of  the  Willamette 
Meridian. 

T.  22  S.,  R.  8  W.,  See.  1.  of  the 
Willamette  Meridian. 

T.  22  S.,  R.  7  W.,  Sees.  5.  and  6.  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Federal  Registe 

Description  of  CVL-1  taken  sol 
from  Bureau  of  Land  Managemen 
Canyonville  1979.  Oregon. 
Josephine  County 

T.  33.  S..  R.  7  W.,  Sees.  3,  7,  9. 1 
13, 14. 15, 16. 17.  21.  and  23.  of  tht 
Willamette  Meridian. 

Excluding  any  private  lands  wi 
the  above  area. 


Description  of  DL-1  taken  solely  from 
Bureau  of  Land  Management  Map; 
Diamond  Lake  1978,  and  Roseburg  1979, 
Oregon. 
Douglas  Coimty 

T.  25  S..  R.  2  W.,  Sees.  31,  and  33,  of 
the  Willamette  Meridian. 

T.  26  S..  R.  2  W..  Sees.  4.  5.  7,  8.  9. 13, 
14. 15, 16. 17, 18. 19.  20.  21,  22,  23.  24.  29. 
and  30,  of  the  Willamette  Meridian. 

T.  26  S.,  R.  3  W..  Sees.  11, 13, 23,  and 
25.  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  DES-1  taken  sol 
from  Bureau  of  Land  Managemer 
LaPine  1976,  Oregon. 
Deschutes  County 

T.  19  S..  R.  8  E..  Sees.  31.  32,  an 
the  Willamette  Meridian. 

T.  20  S.,  R.  7  E.,  Sees.  13, 14, 15 
24,  25,  26,  27.  33.  34.  35,  and  36,  ol 
Willamette  Meridian. 

T.  20  S.,  R.  8  E.,  Sees.  4,  5,  6,  7, 
17, 18, 19,  20,  30,  and  31,  of  the 
Willamette  Meridian. 

T.  21  S.,  R.  7  E..  Sees.  2,  3.  and 
Willamette  Meridian. 

Excluding  from  the  above  area 
land  within  Cultus  Lake,  Crane  F 
Reservoir,  and  any  private  lands 
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Description  of  CVL-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Canyonville  1979,  Oregon. 
Josephine  Coonty 

T.  33.  S.,  R.  7  W.,  Sees.  3,  7,  9. 10. 11, 
13. 14. 15. 16. 17.  21.  and  23.  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  DES-1  taken  solely 
from  Bureau  of  Land  Management  Map, 
LaPine  1976.  Oregon. 
Deschutes  County 

T.  19  S..  R.  8  E..  Sees.  31.  32.  and  33,  of 
the  Willamette  Meridian. 

T.  20  S.,  R.  7  E.,  Sees.  13, 14, 15,  22.  23. 
24,  25,  26,  27,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  20  S..  R.  8  E..  Sees.  4,  5.  6.  7,  8,  9, 16, 
17, 18, 19,  20,  30,  and  31,  of  the 
Willamette  Meridian. 

T.  21  S.,  R.  7  E.,  Sees.  2,  3,  and  4,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
land  within  Cultus  Lake,  Crane  Prairie 
Reservoir,  and  any  private  lands. 
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Description  of  DES-2  taken  solely 
from  Bureau  of  Land  Management, 
LaPine  1976,  Oregon. 
Deschutes  and  Klamath  Coimties 

T.  22  S..  R.  7  E.,  Sees.  20,  21,  28,  29.  31, 
32,  33.  and  36,  of  the  Willamette 
Meridian. 

T.  22  S..  R.  8  £.,  Sees.  31,  and  32,  of  the 
Willamette  Meridian. 

T.  23  S.,  R.  7  E.,  Sees.  1.  4.  5,  6,  7,  8.  9, 
12. 13. 14. 15. 16, 17, 18, 19,  20,  21,  22,  23, 
24,  25,  28,  27,  28,  29,  30,  33,  34,  and  35,  of 
the  Willamette  Meridian. 

T.  23  S.,  R.  8  E.,  Sees.  4,  5,  6,  7,  8,  9, 16, 
17, 18,  20,  21,  27,  28,  29,  32.  33.  and  34.  of 
the  Willamette  Meridian. 

T.  24  S.,  R.  7  E.,  Sees.  3.  4.  9, 10,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  MDF-1  taken  sc 
from  Bureau  of  Land  Managemei 
Grants  Pass  1978,  and  Medford  1 
Oregon  and  California. 
Jackson  County 

T.  38  S.,  R.  2  W.,  Sees.  34,  and 
the  Willamette  Meridian. 

T.  39  S.,  R.  2  W.,  Sees.  1,  2,  3, 1 
14, 15,  21,  22,  23,  25,  26,  27,  28,  30 
33,  34,  35,  and  36,  of  the  Willame 
Meridian. 

T.  40  S.,  R.  2  W.,  Sees.  2.  3.  4.  S 
10.  of  the  Willamette  Meridian. 

T.  39  S..  R.  3  W.,  Sees.  25,  26,  3 
36,  of  the  Willamette  Meridian. 

T.  40  S.,  R.  3  W.,  Sees.  1,  and  1 
Willamette  Meridian. 

Excluding  any  private  lands  v» 
the  above  area. 


Description  of  GPQ-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Grants  Pass  1978,  Oregon  and 
California. 
Josephine  and  Jackson  Counties 

T.  38  S.,  R.  4  W.,  Sees.  33,  34,  and  35, 
of  the  Willamette  Meridian. 

T.  38  S.,  R.  3  W..  Sees.  31.  and  32.  of 
the  Willamette  Meridian. 

T.  39  S..  R.  5  W..  Sees.  12. 13. 14.  21.  23, 
24,  25,  26,  27,  28,  29,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  39  S.,  R.  4  W.,  Sees.  1.  2.  3. 4, 9.  la 
11. 12, 13, 14, 15, 16, 17, 19,  20.  21.  22.  23, 
24.  25.  26.  27,  28.  29,  3a  31,  32,  33.  34.  and 
35.  of  the  Willamette  Meridian. 

T.  39  S.,  R.  3  W..  Sees.  5.  8,  7.  8, 17. 18. 
19. 20.  29.  and  30.  of  the  WiUamette 
Meridian. 

T.  40  S..  R.  5  W..  Sees.  2,  and  4.  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  MH-1  taken  sc 
Bureau  of  Land  Management  M 
Hood  1979,  Oregon. 
Wasco  County 

T.  4  S..  R.  10  E.,  Sees.  19.  20.  2 
24.  25,  26.  27,  28,  29,  30,  31,  32,  3; 
and  36,  of  the  Willamette  Merid 

T.  4  S.,  R.  11  E.,  Sees.  19,  20,  2 
24,  25,  26,  27,  28,  29.  30.  31,  32,  3: 
and  36,  of  the  Willamette  Merid 

T.  5  S.,  R.  10  E.,  Sees.  1,  2,  3,  4 
8,  9, 10, 11, 12. 13. 14. 15, 16. 17. 
21.  22.  23,  24,  25.  and  26.  of  the 
WiUamette  Meridian. 

T.  5  S..  R.  11  E.,  Sees.  5.  6.  7,  8 
19.  20.  and  30.  of  the  Willametti 
Meridian. 

Excluding  from  the  above  an 
lands  within  Warm  Springs  Ind 
Reservation,  and  any  private  la 
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Description  of  MDF-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Grants  Pass  1978,  and  Medford  1978. 
Oregon  and  California. 
Jackson  County 

T.  38  S..  R.  2  W.,  Sees.  34,  and  35.  of 
the  Willamette  Meridian. 

T.  39  S.,  R.  2  W..  Sees.  1.  2.  3. 10. 11. 12, 
14. 15.  21,  22,  23,  25,  26,  27,  28,  30,  31.  32. 
33.  34.  35.  and  36,  of  the  Willamette 
Meridian. 

T.  40  S.,  R.  2  W..  Sees.  2.  3,  4.  5. 9.  and 
10,  of  the  Willamette  Meridian. 

T.  39  S.,  R.  3  W..  Sees.  25,  26,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  40  S.,  R.  3  W..  Sees.  1.  and  12.  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  MH-1  taken  solely  from 
Bureau  of  Land  Management  Map;  Mt. 
Hood  1979.  Oregon. 
Wasco  County 

T.  4  S..  R.  10  E.,  Sees.  19.  20.  21.  22.  23. 
24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34.  35. 
and  36,  of  the  Willamette  Meridian. 

T.  4  S.,  R.  11  E.,  Sees.  19.  20.  21.  22.  23. 
24.  25,  26,  27.  28.  29.  30.  31,  32,  33,  34,  35, 
and  36.  of  the  Willamette  Meridian. 

T.  5  S..  R.  10  E..  Sees.  1.  2.  3.  4.  5.  6.  7. 
8.  9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19. 20. 
21,  22,  23,  24,  25,  and  26,  of  the 
Willamette  Meridian. 

T.  5  S.,  R.  11  E.,  Sees.  5,  6.  7.  8, 17. 18. 
19,  20,  and  30,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Warm  Springs  Indian 
Reservation,  and  any  private  lands. 
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Description  of  MH-2  taken  solely  from 
Bureau  of  Land  Management  Maps;  Mt. 
Hood  1979,  and  Madras  1978,  Oregon. 
Clackamas  and  Wasco  Counties 

T.  6  S.,  R.  7  E.,  Sees.  25,  26,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  6  S.,  R.  8  E.,  Sees.  21,  22,  23,  24,  25, 
26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  and  36. 
of  the  Willamette  Meridian. 

T.  6  S.,  R.  8  V4  E.,  Sees.  23,  24,  25,  26, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  7  S.,  R.  7  E.,  Sees.  1,  2, 12, 13,  24,  25, 
and  36,  of  the  Willamette  Meridian. 

T.  7  S.,  R.  8  E.,  Sees.  1,  2.  3,  4,  5,  6,  7,  8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28.  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  7  S.,  R.  8  %  E.,  Sees.  2, 11, 14,  23,  26, 
and  35,  of  the  WiUamette  Meridian. 

T.  8  S.,  R.  7  E.,  Sec.  1,  of  the 
Willamette  Meridian. 

T.  8  S.,  R.  8  E.,  Sees.  1,  2,  3,  4,  5,  6,  7,  8, 
9, 10,  and  11,  of  the  Willamette 
Meridian. 

T.  8  S.,  R.  8  %  E.,  Sec.  2,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Warm  Springs  Indian 
Reservation,  and  any  private  lands. 


"    Federal  RegisI 

Description  of  O-l  taken  solel 
Bureau  of  Land  Management  Ma 
Vancouver  1979,  Hood  River  197 
Oregon-Washington,  and  Oregoi 
1974,  Mt.  Hood  1979,  Oregon. 
Multnomah,  Hood  River,  and  Cli 
Counties 

T.  1  N.,  R.  6  E.,  Sees.  1,  2.  3.  4, ; 
10, 11, 12, 13, 14, 15, 16, 17, 18, 19 
22.  23.  24,  25,  26,  27,  28,  29,  30.  31 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  1  N.,  R.  7  E.,  Sees  1,  3,  4,  5.  t 
17, 18, 19.  20,  26,  27,  28.  29,  30,  31 
34,  35.  and  36.  of  the  Willamette 
Meridian. 

T.  1  N.,  R.  B  E.,  Sees.  1,  2,  6.  7. 
14. 15,  21,  22,  29,  31,  and  32,  of  th 
Willamette  Meridian. 

T.  2  N.,  R.  7  E.,  Sees.  13, 14.  21 
24.  25.  26,  27,  28.  29,  30,  31,  32,  33 
36,  of  the  Willamette  Meridian. 

T.  2  N.,  R.  8  E.,  Sees.  1,  2,  3,  4, 
10. 11, 12, 13, 14, 16, 17, 18, 19,  2C 
30,  31,  and  36,  of  the  Willamette 
Meridian. 

T.  2  N.,  R.  9  E.,  Sees.  2,  3,  4,  5, 
10, 11, 16, 17, 18, 19,  and  20,  of  tl 
Willamette  Meridian. 

T.  3  N.,  R.  8  E.,  Sees.  33,  34,  35 
of  the  Willamette  Meridian. 

T.  3  N.,  R.  9  E.,  Sees.  31,  34,  ar 
the  Willamette  Meridian. 

T.  1  S.,  R.  5  E.,  Sees.  25,  26,  35, 
of  the  Willamette  Meridian. 

T.  1  S.,  R.  6  E.,  Sees.  1,  2,  3,  4, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18. 
22,  23,  24,  25,  26,  27,  28,  29,  30,  31 
34,  35,  and  36.  of  the  Willamette 
Meridian. 

T.  1  S..  R.  7  E.,  Sees.  1,  2,  3,  4, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  3( 
33,  34,  35,  and  36,  of  the  Willam 
Meridian. 

T.  1  S.,  R.  8  E.,  Sees.  5,  6,  7,  8, 
18, 19,  20,  21,  22,  27,  28,  29,  30,  3: 
and  34,  of  the  Willamette  Merid 

T.  2  S.,  R.  5  E.,  Sees.  1,  2,  and 
Willamette  Meridian. 

T.  2  S.,  R.  6  E.,  Sees.  1,  2,  5,  6, 
the  Willamette  Meridian. 

T.  2  S..  R.  7  E.,  Sees.  1,  2,  3,  4, 
10, 11,  and  12,  of  the  Willamette 
Meridian. 

T.  2  S.,  R.  8  E.,  Sees.  3,  4,  5,  6, 
the  Willamette  Meridian. 

Excluding  from  the  above  are 
land  north  of  the  southern  shon 
Columbia  River,  lands  within  tl 
Colxunbia  Wilderness,  and  any 
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Description  of  O-l  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Vancouver  1979,  Hood  River  1979, 
Oregon-Washington,  and  Oregon  City 
1974,  Mt.  Hood  1979,  Oregon. 
Multnomah,  Hood  River,  and  Clackamas 
Counties 

T.  1  N.,  R.  6  E.,  Sees.  1,  2,  3,  4,  7,  8,  9, 
10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20.  21. 
22,  23,  24,  25,  26,  27,  28,  29,  30.  31,  32,  33. 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  1  N.,  R.  7  E.,  Sees  1.  3,  4,  5,  6.  7,  8,  9, 
17, 18, 19,  20.  26.  27.  28.  29,  30,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  1  N.,  R.  B  E..  Sees.  1,  2,  6,  7, 10, 11, 
14, 15,  21,  22, 29,  31,  and  32,  of  the 
Willamette  Meridian. 

T.  2  N.,  R.  7  E.,  Sees.  13. 14.  21,  22,  23. 
24.  25.  28,  27,  28,  29,  30,  31.  32,  33.  34.  and 
36.  of  the  Willamette  Meridian. 

T.  2  N..  R.  8  E..  Sees.  1.  2,  3,  4,  7,  8,  9, 
10, 11, 12, 13, 14, 16, 17, 18, 19,  20,  24.  25. 
30.  31.  and  36,  of  the  Willamette 
Meridian. 

T.  2  N..  R.  9  E.,  Sees.  2,  3,  4,  5,  6,  7,  8. 9. 
10. 11, 16, 17, 18. 19,  and  20,  of  the 
Willamette  Meridian. 

T.  3  N.,  R.  8  E.,  Sees.  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  3  N..  R.  9  E.,  Sees.  31.  34,  and  35,  of 
the  Willamette  Meridian. 

T.  1  S.,  R.  5  E.,  Sees.  25,  26,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  1  S.,  R.  6  E.,  Sees.  1,  2,  3,  4,  5,  6,  7.  8. 
9. 10. 11, 12, 13, 14, 15, 16, 17, 18,  20,  21. 
22,  23,  24,  25,  26,  27.  28.  29,  30,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  1  S.,  R.  7  E.,  Sees.  1,  2,  3,  4,  5,  6,  7,  8, 
9, 10, 11, 12, 13, 14. 15. 16. 17, 18. 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  1  S.,  R.  8  E.,  Sees.  5,  6,  7,  8, 16, 17. 
18, 19,  20,  21,  22,  27,  28,  29,  30,  31,  32,  33, 
and  34,  of  the  Willamette  Meridian. 

T.  2  S.,  R.  5  E.,  Sees.  1,  2,  and  3,  of  the 
Willamette  Meridian. 

T.  2  S.,  R.  6  E.,  Sees.  1,  2,  5,  6,  and  7,  of 
the  Willamette  Meridian. 

T.  2  S.,  R.  7  E.,  Sees.  1,  2.  3,  4,  5,  6,  8,  9, 
10. 11.  and  12,  of  the  Willamette 
Meridian. 

T.  2  S.,  R.  8  E.,  Sees.  3,  4,  5,  6,  and  7,  of 
the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
land  north  of  the  southern  shore  of  the 
Columbia  River,  lands  within  the 
Columbia  Wilderness,  and  any  private 
lands. 
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Description  of  0-2  taken  solely  from 
Bureau  of  Land  Management  Map;  Mt. 
Hood  1979.  Oregon. 
Clackamas,  Hood  River,  and  Wasco 
Coimties 

T.  2  S..  R.  9  E..  Sees.  12.  and  13.  of  the 
Willamette  Meridian. 

T.  2  S..  R.  10  E.,  Sees.  7,  8.  9, 13. 14. 15. 
16, 17, 18. 19.  20,  21,  22.  23.  24.  25.  26.  27. 
28.  29.  30,  31,  32.  33.  34.  35.  and  36.  of  the 
Willamette  Meridian. 

T.  2  S.,  R.  11  E.,  Sees.  13, 14. 15, 19.  20. 
21.  22.  23.  24.  25.  26.  27,  28.  29.  30.  31.  32. 
33.  34.  35.  and  36,  of  the  Willamette 
Meridian. 

T.  3  S..  R.  9  E..  Sees.  1,  2. 10. 11. 12. 13. 
14. 15. 16. 17.18. 19.  20.  21.  22.  23.  24.  25. 

26.  28.  29.  and  30.  of  the  Willamette 
Meridian. 

T.  3  S..  R.  10  E..  Sees.  1.  3, 4.  5.  6.  7.  8. 
9. 12. 15. 16. 17, 18. 19.  20.  21.  22,  25.  26. 

27.  28.  29.  30.  and  34.  of  the  Willamette 
Meridian. 

T.  3  S..  R.  11  E..  Sees.  1.  2.  3.  4.  5.  6.  7, 
8. 10. 11. 12. 13. 18.  20.  21.  22.  23.  24.  25. 
26,  27,  28,  29,  30,  31,  32,  33,  34.  35.  and  36. 
of  the  Willamette  Meridian. 


Description  of  0-3  taken  solely  from 
Bureau  of  Land  Managment  Maps; 
Oregon  City  1974.  and  Mt.  Hood  1979. 
Oregon. 
Clackamas  County 

T.lVt  S..  R.  6  E..  Sees.  33,  34.  35,  and 
36,  of  the  Willamette  Meridian. 

T.  3  S..  R.  6  E..  Sees.  2.  3.  4.  9. 10. 11. 
14. 15. 16.  20.  21.  22.  23.  28,  29.  33.  and  34. 
of  the  Willamette  Meridian. 

T.  3  S..  R.  7  E.,  Sees.  3,  6.  8. 10. 11. 14. 
15. 16.  21.  22,  23.  24.  25.  26.  27,  28.  33.  34. 
35.  and  36.  of  the  Willamette  Meridian. 

T.  3  S..  R.  8  E..  Sees.  19.  30,  and  31,  of 
the  Willamette  Meridian. 

T.  4  S..  R.  8  E..  Sees.  3.  4. 10. 11. 12. 13. 
14,  23.  24.  25.  26.  32.  33.  34.  35.  and  36.  of 
the  Willamette  Meridian. 

T.  4  S.,  R.  7  E..  Sees.  2.  3. 18. 19.  20.  21. 
22.  23.  25.  26.  27.  28.  29.  30.  31.  32.  33.  34, 
35,  and  36,  of  the  Willamette  Meridian.T. 
4  S.,  R.  8  E.,  Sees.  2.  3.  4.  5.  6.  8.  9. 10. 11. 
14. 15. 16, 19.  20,  29,  30,  31,  and  32,  of  the 
Willamette  Meridian. 

T.  5  S..  R.  6  E.,  Sees.  1,  2,  3,  4,  5.  6,  7,  8. 
9. 10. 11. 12. 13. 14. 15. 16, 17. 18. 19.  20. 
21,  22,  23,  24,  25.  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35.  and  36,  of  the  Willamette 
Meridian. 

T.  5  S..  R.  7  E..  Sees.  1.  2,  3.  4.  5.  6.  7.  8. 


T.  3  S..  R..  12  E..  Sec.  6.  of  the  lands  within  Mt.  Hood  Wilderness. 

Willamette  Meridian.  Badger  Creek  Wilderness,  and  any 

Excluding  from  the  above  areas  any         private  lands. 


0  10  MP< 

MT.   HOOD         "'III' 
WILDERNESS 


^^  ^^         1 


T.2S. 


I 


0-2 


BADGER  CREEK 
WILDERNESS 


9, 10. 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  26,  27,  28,  29,  30,  31,  32.  33.  34. 
and  35,  of  the  Willamette  Meridian. 

T.  6  S.,  R.  6  E..  Sees.  1,  2,  3.  4.  5.  6. 10. 
11. 12, 13, 14,  and  15,  of  the  Willamette 
Meridian. 


T.  6  S.,  R.  7  E.,  Sees.  1.  2.  3,  4.  5.  6.  7,  8. 
9. 10. 11. 12. 17.  and  18,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Salmon-Huckleberry 
Wilderness,  and  any  private  lands. 


SALMON  HUCKLEBERRY 
WILDERNESS 


Federal  Regist 

Description  of  0-4  taken  solel 
Bureau  of  Land  Management  Me 
Oregon  City  1974,  Madras  1978, 
North  Santiam  River  1978,  Oreg( 
Clackamas  and  Marion  Countiei 
T.  6  S.,  R.  4  E.,  Sees.  33,  and  3^ 
Willamette  Meridian. 

T.  6  S.,  R.  5  E.,  Sees.  31,  and  3! 
Willamette  Meridian. 

T.  7  S.,  R.  3  E.,  Sees.  12, 13, 14, 
22,  23,  24,  25,  27,  and  28,  of  the 
Willamette  Meridian. 

T.  7  S.,  R.  4  E.,  Sees.  4,  5,  7,  8, 
15, 16, 17, 1&  19,  20.  21.  22,  23,  2' 
27,  28,  29,  35,  and  36,  of  the  Will 
Meridian. 

T.  7  S.,  R.  S  E.,  Sees.  1, 2,  3, 4. 
9. 10. 11. 12. 13. 14. 15, 16, 17, 18, 
21,  22,  23,  24,  25,  26,  27,  28.  29.  3i 
33.  34.  35.  and  36.  of  the  Willam 
Meridian. 

T.  7  S..  R.  6  E..  Sees.  19.  20,  21 
24.  25.  26,  27,  28,  29,  30,  31,  32,  3 
36,  of  the  Willamette  Meridian. 
7  E.,  Sees.  30  and  31,  of  the  Wil 
Meridian. 

T.  8  S.,  R.  4  E.,  Sees.  1,  2, 11,  t 
the  Willamette  Meridian. 

T.  8  S.,  R.  5  E.,  Sees.  1,  3,  4,  5, 
10. 11, 12, 14. 15, 16, 17, 18, 19, 2 
28,  29,  30,  31,  32,  33,  and  34,  of  1 
Willamette  Meridian. 

T.  8  S.,  R.  6  E.,  Sees.  1,  2,  4,  5 
12, 13,  24,  25,  26,  34,  35,  and  36, 
Willamette  Meridian. 

T.  8  S.,  R.  7  E.,  Sees.  5,  6,  7,  8 
19,  20,  29.  30.  and  31.  of  the  Wi 
Meridian. 

T.  9  S..  R.  5  E..  Sees.  1.  2.  3. 4 
10. 11, 12, 13, 14, 15, 16,  and  17. 
Willamette  Meridian. 

T.  9  S.,  R.  6  E.,  Sees.  3.  4.  5.  fl 
16. 17.  and  18.  of  the  Willamet 
Meridian. 

Excluding  from  tlie  above  ai 
lands  within  Bull  of  the  Wood 
Wilderness,  and  any  private  li 
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!.,  Sec.  6,  of  the  lands  within  Mt.  Hood  Wilderness, 

dian.  Badger  Creek  Wilderness,  and  any 

n  the  above  areas  any         private  lands. 
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1, 15, 16, 17, 18. 19.  20. 
!8,  29.  30.  31.  32,  33,  34, 
ilamette  Meridian. 
Sees.  1,  2,  3,  4.  5.  6, 10, 
15.  of  the  Willamette 


T.  8  S..  R.  7  E..  Sees.  1,  2,  3,  4,  5.  8,  7,  8. 
9, 10, 11, 12. 17,  and  18,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Salmon-Huckleberry 
Wilderness,  and  any  private  lands. 


lOMUS 

J I 


SALMON  HUCKLEBERRY 
WILDERNESS 


Description  of  0-4  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Oregon  City  1974,  Madras  1978,  and 
North  Santiam  River  1978.  Oregon. 
Clackamas  and  Marion  Counties 

T.  8  S.,  R.  4  E.,  Sees.  33,  and  34,  of  the 
Willamette  Meridian. 

T.  6  S.,  R.  5  E.,  Sees.  31.  and  32.  of  the 
Willamette  Meridian. 

T.  7  S.,  R.  3  E.,  Sees.  12, 13, 14. 15,  21. 
22.  23.  24.  25,  27.  and  28.  of  the 
Willamette  Meridian. 

T.  7  S..  R.  4  E.,  Sees.  4,  5,  7,  8,  9, 10, 14, 
15, 16. 17. 1&  19.  20.  21,  22,  23,  24,  25,  26, 
27,  28,  29,  35,  and  38,  of  the  Willamette 
Meridian. 

T.  7  S..  R.  5  E.,  Sees.  1,  2,  3, 4,  5.  6,  7,  8, 
9, 10, 11, 12, 13, 14, 15, 18, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28.  29.  30.  31.  32. 
33.  34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  7  S..  R.  6  E.,  Sees.  19.  20.  21.  22.  23, 
24,  25.  26.  27.  28.  29.  30.  31.  32.  33.  35.  and 
36,  of  the  Waiamette  Meridian.T.  7  S.,  R. 
7  E.,  Sees.  30  and  31,  of  the  Willamette 
Meridian. 

T.  8  S.,  R.  4  E..  Sees.  1.  2. 11.  and  12.  of 
the  Willamette  Meridian. 

T.  8  S.,  R.  5  E.,  Sees.  1,  3,  4,  5,  8,  7,  8,  9. 
10. 11. 12. 14, 15, 18, 17, 18, 19,  21,  22,  27, 
28,  29,  30,  31.  32.  33.  and  34.  of  the 
Willamette  Meridian. 

T.  8  S..  R.  6  E..  Sees.  1.  2.  4,  5,  6,  7, 11, 
12, 13,  24,  25,  28,  34,  35.  and  36.  of  the 
Willamette  Meridian. 

T.  8  S..  R.  7  E..  Sees.  5.  6,  7.  8. 17. 18, 
19,  20,  29,  30,  and  31,  of  the  Willamette 
Meridian. 

T.  9  S.,  R.  5  E.,  Sees.  1.  2,  3.  4,  5,  8,  9. 
10, 11, 12, 13, 14, 15, 16,  and  17,  of  the 
Willamette  Meridian. 

T.  9  S..  R.  6  E.,  Sees.  3,  4,  5, 6,  7,  8, 9, 
16, 17,  and  18,  of  the  Willamette 
Meridian. 

Excluding  from  tlie  above  areas  any 
lands  within  Bull  of  the  Woods 
Wilderness,  and  any  private  lands. 


BULL  OF  THE  WOODS 
WILDERNESS 


9  91 
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Description  of  0-5  taken  solely  from 
Bureau  of  Land  Managment  Maps;  North 
Santiam  River  1978,  and  Madras  1978, 
Oregon. 
Marion,  Linn,  and  Jefferson  Counties 

T.  8  S..  R.  7  E.,  Sec.  36,  of  the 
Willamette  Meridian. 

T.  8  S.,  R.  8  E.,  Sees.  25,  26.  29,  30,  31, 
32,  33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  9  S.,  R.  6  E.,  Sees.  24,  25,  26,  27,  28, 
31,  32,  33,  34,  35.  and  36,  of  the 
Willamette  Meridian. 

T.  9  S..  R.  7  E..  Sees.  1.  5,  6,  7,  8,  9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19.  20,  21,  22, 
23,  24,  25.  26.  27,  28,  29,  30.  31.  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  9  S.,  R.  8  E.,  Sees.  1.  2,  3. 4.  5.  6,  7,  8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  21, 

22,  23,  24,  25,  26,  27.  30.  and  31,  of  the 
Willamette  Meridian. 

T.  10  S.,  R.  6  E.,  Sees.  1,  2,  3,  4,  5.  6.  7. 
8,  9, 10, 11, 12, 13, 14, 15, 16,  23,  24.  25. 
and  36.  of  the  Willamette  Meridian.!.  10 
S..  R.  7  E.,  Sees.  1.  2.  3.  4,  5,  6,  7,  8,  9, 10. 
11. 12, 13, 14, 15. 16, 17, 18, 19,  20,  21,  22. 

23,  24.  25,  26.  27,  28,  29,  30,  31,  32,  33,  34, 
35.  and  36,  of  the  Willamette  Meridian. 

T.  10  S.,  R  8  E.,  Sees.  6, 17, 18, 19,  20, 
29,  30,  31,  and  32,  of  the  Willamette 
Meridian. 

T.  11  S.,  R.  6  E.,  Sees.  1. 12,  and  13,  of 
the  Willamette  Meridian. 

T.  11  S.,  R.  7  E.,  Sees.  1,  2,  3,  4,  5,  6,  7. 
8,  9, 10, 11, 13. 14, 15, 16, 17, 18, 19,  20,  21. 
22,  23,  24,  25,  28,  27,  28,  29,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  11  S..  R.7Vt  E.,  Sees.  3.  22,  23,  26. 
27,  34,  and  35,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Warm  Springs  Indian 
Reservation,  and  Mt.  Jefferson 
Wilderness,  and  any  private  lands. 


Description  of  0-6  takei 
Bureau  of  Land  Managem< 
North  Santiam  River  1978, 
McKenzie  River  1973,  Orej 
Linn  County 

T.  10  S.,  R.  5  E.,  Sees.  26 
31,  32,  33,  34,  and  35,  of  thi 
Meridian. 

T.  10  S.,  R.  6  E.,  Sees.  29 

33.  of  the  Willamette  Meri 
T.  11  S.,  R.  2  £..  Sees.  12 

the  Willamette  Meridian. 
T.  11  S.,  R.  3  E.,  Sees.  1, 
9, 10. 11, 12, 13, 14. 15, 16, 
21,  22,  23.  24.  25.  26.  27.  28, 

34.  35.  and  36,  of  the  WilU 
Meridian. 

T.  11  S.,  R.  4  E.,  Sees.  1, 
8,  9. 10. 11. 12, 13. 14. 15.  V 
21.  22.  23.  24.  25.  26.  27.  28 
33.  34.  35.  and  36.  of  the  V\ 
Meridian. 

T.  11  S..  R.  5  E..  Sees.  1. 
8.  9. 10. 11. 14. 15. 16. 17. 1 
23.  24.  25.  26.  27.  28.  29.  30 

35.  and  36.  of  the  Willame 
T.  11  S..  R.  6  E..  Sees.  4. 

Willamette  Meridian. 

T.  12  S..  R.  2  E..  Sees.  11 
23. 24,  and  27.  of  the  Will) 
.  Meridian. 

T.  12  S..  R.  3  E..  Sees.  1. 
15. 16. 17, 19.  20.  21.  28,  29 
of  the  Willamette  Meridie 

T.  12  S..  R.  4  E..  Sees.  1. 
Willamette  Meridian. 

T.  12  S..  R.  5  E..  Sees.  1. 
8. 10. 11. 12. 13. 14. 18. 19. 
25.  26.  27.  28.  29.  30.  32,  34 
Willamette  Meridian. 

Excluding  from  the  abo 
lands  within  Middle  Sant 
Wilderness,  and  any  priv 
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7  MILES 


a:     oi 


Description  of  0-6  taken  solely  from 
Bureau  of  Land  Management  Maps; 
North  Santiam  River  1978,  and 
McKenzie  River  1973.  Oregon. 
Linn  County 

T.  10  S.,  R.  5  E.,  Sees.  26,  27,  28.  29,  30, 
31,  32,  33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  10  S.,  R.  6  E.,  Sees.  29,  30,  31,  32,  and 

33,  of  the  Willamette  Meridian. 

T.  11  S.,  R.  2  E.,  Sees.  12, 13,  and  24.  of 
the  Willamette  Meridian. 

T.  11  S..  R.  3  E.,  Sees.  1,  2.  3,  4,  6.  7,  8. 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  32,  33, 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  11  S.,  R.  4  E.,  Sees.  1,  2.  3, 4.  5,  6,  7. 
8,  9, 10. 11. 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26.  27,  28,  29,  30,  31,  32. 
33.  34.  35.  and  36,  of  the  Willamene 
Meridian. 

T.  11  S..  R.  5  E.,  Sees.  1.  2,  3,  4.  5,  6.  7. 
8,  9. 10, 11. 14. 15, 16, 17. 18. 19,  20,  21,  22. 
23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 

35,  and  36.  of  the  Willamette  Meridian. 
T.  11  S.,  R.  6  E..  Sees.  4.  5,  and  6,  of  the 

Willamette  Meridian. 

T.  12  S.,  R.  2  E..  Sees.  11. 12. 13, 14. 15, 
23,  24,  and  27,  of  the  Willamette 
.  Meridian. 

T.  12  S.,  R.  3  E..  Sees.  1,  2,  3, 9, 10, 11, 
15, 16, 17, 19.  20,  21,  28,  29,  30,  31,  and  32, 
of  the  Willamette  Meridian. 

T.  12  S.,  R.  4  E.,  Sees.  1,  and  2,  of  the 
Willamette  Meridian. 

T.  12  S.,  R.  5  E.,  Sees.  1,  2.  3. 4,  5,  6.  7. 
8, 10. 11, 12, 13, 14. 18, 19.  20,  21,  23,  24. 
25,  26, 27,  28,  29,  30,  32.  34.  and  36,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Middle  Santiam 
Wilderness,  and  any  private  lands. 
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Description  of  0-7  taken  solely  from 
Bureau  of  Land  Management  Map; 
McKenzie  River  1973,  Oregon. 
Linn  and  Lane  Counties 

T.  13  S.,  R.  5  E.,  Sees.  28,  29,  30.  31.  32, 

33,  and  34,  of  the  Willamette  Meridian. 
T.  14  S.,  R.  4  E.,  Sees.  11, 12, 13, 14.  31. 

and  32,  of  the  Willamette  Meridian. 

T.  14  S.,  R.  5  E.,  Sees.  3,  4.  5,  6,  7,  8,  9. 
10, 14, 15, 16, 17, 18, 19,  20,  21,  22,  23,  24, 
25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  14  S.,  R.  6  E.,  Sees.  30,  and  31,  of  the 
Willamette  Meridian. 

T.  15  S.,  R.  4  E.,  Sees.  1,  2,  3.  4,  5,  6,  7, 
8,  9, 10, 11, 12. 13. 14, 15, 16, 17, 18,  20,  21, 
22,  23,  24,  25,  26,  27,  28.  29,  30,  31,  32,  33. 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  15  S.,  R.  5  E.,  Sees.  1.  2.  3. 4.  5.  6.  7. 
8,  9, 10, 11, 12, 14, 15, 16. 17, 18, 19,  20,  21. 
22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32.  33. 
34,  35,  and  36  of  the  Willamette 
Meridian. 

T.  15  S..  R.  6  E.,  Sees.  6,  7, 18. 19.  20. 
28.  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  16  S.,  R.  2  E.,  See.  25,  of  the 
Willamette  Meridian. 

T.  16  S.,  R.  3  E.,  Sees.  10, 11. 12. 13. 14. 
15.  20,  21,  22,  23,  24.  25,  26,  27,  28,  29,  30, 
31,  32,  33.  34,  and  35,  of  the  Willamette 
Meridian. 

T.  16  S.,  R.  4  E.,  Sees.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 15, 16, 17, 18, 19,  20,  and 
30,  of  the  Willamette  Meridian. 

T.  16  S.,  R.  5  E.,  Sees.  1,  2,  3,  4,  5,  and 
6,  of  the  Willamette  Meridian. 

T.  16  S.,  R.  6  E.,  Sees.  4,  5,  and  6,  of  the 
Willamette  Meridian. 

T.  17  S.,  R.  2  E.,  Sees.  1, 11,  and  12.  of 
the  Willamette  Meridian. 

T.  17  S.,  R.  3  E.,  Sees.  5,  6,  7,  8,  9, 17, 
and  18,  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


i 


0  7  MILES 

'  ' I 


Description  of  0-8  taken 
Bureau  of  Land  Managemer 
Bend  1980,  McKenzie  River 
Oakridge  1974,  Oregon. 
Lane  County 

T.  16  S.,  R.  5  E.,  Sees.  25, : 
34,  35,  and  36,  of  the  Willan 
Meridian. 

T.  16  S.,  R.  6  E.,  Sees.  13, : 
25.  26,  27,  28,  29,  30,  31,  32, 3 
36,  of  the  Willamette  Merid 

T.  16  S.,  R.  7  E.,  Sees.  13, : 
20,  21,  22,  23,  27,  28,  29,  30,  'i 
34,  of  the  Willamette  Merid 

T.  17  S.,  R.  5  E.,  Sees.  1,  2, 
10. 11. 12, 15. 16. 17,  20,  21,  J 
of  the  Willamette  Meridian 

T.  17  S.,  R.  6  E.,  Sees.  1,  2, 
8,  9. 10. 11. 12. 13, 14, 15, 16, 
22,  23,  24,  25,  26,  27,  28,  29.  i 
Willamette  Meridian. 

T.  17  S.,  R.  7  E.,  Sees.  9, 1 
of  the  Willamette  Meridian 

T.  16  S.,  R.  5  E.,  Sees.  3,  4 
14, 15,  22,  23,  25,  26,  and  27, 
Willamette  Meridian. 

T.  18  S..  R.  6  E.,  Sees.  28, 
and  36.  of  the  Willamette  \ 

T.  18  S.,  R  6  V<!  E.,  Sec.  33 
Willamette  Meridian. 

Excluding  from  the  abov( 
lands  within  Three  Sisters 
and  any  private  lands. 


Description  of  0-9  taken  i 
B\u«au  of  Land  Managemen 
McKenzie  River  1973,  and  G 
1974,  Oregon. 
Lane  County 

T.  18  8..  R.  2  E.,  Sees.  1.  2. 
9, 10. 11. 12, 13, 14, 15. 16. 17 

21.  22,  23,  24,  25,  28.  27,  28,  2 

33,  34,  35,  and  36,  of  the  Wil 
Meridian. 

T.  18  S.,  R.  3  E..  Sees.  3. 4, 
10, 11. 12. 13. 14. 15, 16, 17, 1 

22,  23,  24.  25,  26,  27,  28,  29,  3 

34,  35,  and  36.  of  the  Willan 
Meridian. 

T.  18  S..  R.  4  E.,  Sees.  1.  2. 
8.  9. 10. 11. 12, 15, 16, 17, 18, 
25.  26.  27,  28,  29,  30,  31,  32,  3 
36,  of  the  Willamette  Merid 

T.  19  S..  R.  2  E.,  Sees.  1.  2, 
9. 10, 11, 12, 13, 14, 15.  24.  ai 
Willamette  Meridian. 

T.  19  S.,  R.  3  E.,  Sees.  1,  2, 
8.  9. 10. 11. 12. 13, 14, 15. 16, 
21,  22.  23.  24,  25,  26,  27,  28,  i 
33,  34,  35,  and  36.  of  the  Wi! 
Meridian. 

T.  19  S.,  R.  4  E.,  Sees.  3,  4 
10, 17, 18. 19.  30.  and  31,  of 
Willamette  Meridian. 


JMI 
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Description  of  0-8  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Bend  1980,  McKenzle  River  1973,  and 
Oakridge  1974,  Oregon. 
Lane  County 

T.  16  S..  R.  5  E.,  Sees.  25,  26,  27,  28,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  16  S.,  R.  6  E.,  Sees.  13. 14,  22,  23,  24. 
25,  26,  27,  26,  29,  30,  31,  32,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  16  S.,  R.  7  E.,  Sees.  13, 14, 15, 16, 19. 
20,  21,  22.  23,  27,  28,  29,  30,  31,  32,  33,  and 
34,  of  the  Willamette  Meridian. 

T.  17  S.,  R.  5  E..  Sees.  1,  2,  3.  4.  5.  8,  9. 
10. 11. 12. 15. 16. 17,  20,  21,  22.  28.  and  33. 
of  the  Willamette  Meridian. 

T.  17  S..  R.  6  E..  Sees.  1.  2,  3,  4.  5,  6,  7, 
8,  9. 10, 11, 12. 13, 14. 15. 16. 17. 18.  20.  21. 
22,  23,  24,  25,  26,  27,  28.  29.  and  33,  of  the 
Willamette  Meridian. 

T.  17  S.,  R.  7  E.,  Sees.  9, 16,  21.  and  28. 
of  the  Willamette  Meridian. 

T.  18  S.,  R.  5  E.,  Sees.  3,  4, 10. 11. 12. 
14, 15,  22,  23,  25.  26,  and  27,  of  the 
Willamette  Meridian. 

T.  18  S.,  R.  6  E.,  Sees.  28,  29.  30.  34.  35. 
and  36.  of  the  Willamette  Meridian. 

T.  18  S..  R  6  Vi  E..  Sec.  33.  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Three  Sisters  Wilderness, 
and  any  private  lands. 


Description  of  0-9  taken  solely  from 
Biu«au  of  Land  Management  Maps; 
McKenzie  River  1973.  and  Oakridge 
1974,  Oregon. 
Lane  County 

T.  18  S..  R.  2  E.,  Sees.  1,  2,  3,  4,  5,  7.  8, 
9, 10. 11. 12. 13. 14. 15. 18, 17. 18, 19.  20. 

21.  22,  23.  24.  25.  26.  27.  28.  29.  30.  31,  32, 

33,  34.  35,  and  36,  of  the  Willamette 
Meridian. 

T.  18  S..  R.  3  E.,  Sees.  3, 4.  5.  6.  7.  8.  9. 
10. 11. 12. 13. 14. 15. 16. 17. 18. 19.  20.  21. 

22.  23,  24.  25.  26.  27.  28.  29.  30,  31.  32.  33. 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  18  S.,  R.  4  E.,  Sees.  1,  2,  3,  4.  5.  6,  7, 
8,  9, 10. 11. 12. 15. 16. 17, 18, 19.  20.  21.  22. 
25.  26.  27,  26.  29.  30.  31.  32.  33.  34.  35.  and 
36.  of  the  Willamette  Meridian. 

T.  19  S.,  R.  2  E.,  Sees.  1,  2.  3.  4.  5.  6.  8, 
9. 10. 11, 12, 13, 14, 15,  24,  and  25,  of  the 
Willamette  Meridian. 

T.  19  S.,  R.  3  E.,  Sees.  1,  2,  3, 4,  5,  6,  7, 
8.  9. 10, 11. 12, 13, 14, 15, 16. 17. 18. 19.  20. 
21.  22.  23.  24.  25,  26.  27,  28,  29.  30.  31.  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  19  S.,  R.  4  E.,  Sees.  3.  4.  5. 6.  7.  8.  9, 
10. 17. 18, 19,  30.  and  31.  of  the 
Willamette  Meridian. 


T.  20  S..  R.  3  E..  Sees.  2.  3.  4,  5,  6.  7.  8. 
9. 10, 11, 14, 15, 16, 17, 18.  20.  21.  22.  23. 
27,  28,  29.  32.  and  33.  of  the  Willamette 


Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  O-IO  taken  solely  from 
Bureau  of  Land  Management  Map; 
Oakridge  1974,  Oregon. 
Lane  County 

T.  19  S.,  R.  4  E..  Sees.  25.  and  36,  of  the 
Willamette  Meridian. 

T.  19  S.,  R.  5  E.,  Sees.  1, 12, 13,  22.  23, 
24,  25.  26,  27,  28,  29.  30,  31,  32.  33.  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  19  S..  R.  5  Vz  E.,  Sees.  1,  2,  3.  4.  5.  8. 
9. 10. 11. 12, 13, 14, 15, 16, 17,  20,  21,  22, 
23,  24,  25,  26.  27,  28,  29,  32,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  19  S.,  R.  6  E.,  Sees.  4,  5,  6,  7.  8.  9. 16, 
17. 18. 19.  20.  21.  and  31.  of  the 
Willamette  Meridian. 

T.  20  S.,  R.  4  E.,  Sees.  1, 12, 13,  24,  25, 
and  36,  of  the  Willamette  Meridian. 

T.  20  S.,  R.  5  E.,  Sees.  1,  2,  3,  4,  5.  6.  7, 
8.  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24.  25.  26.  27.  28,  29,  30,  31,  32. 
33.  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  20  S.,  R.  5  V<2  E.,  Sees.  3,  4,  5,  8,  9, 10, 
15, 16, 17,  20,  21,  22,  26,  27,  28,  29,  32,  33, 
and  34,  of  the  Willamette  Meridian. 

T.  20  S..  R.  6  E.,  Sees.  6,  7,  8,  and  9.  of 
the  Willamette  Meridian. 

T.  21  S.,  R.  4  E.,  Sees.  1,  2, 11, 12. 13. 
14.  22.  23,  24,  25,  26,  26,  27,  and  36,  of  the 
Willamette  Meridian. 

T.  21  S.,  R.  5  E.,  Sees.  1,  2,  3,  4,  5,  6,  7. 
8,  9. 10. 11. 12. 13, 14, 15, 16. 17. 18. 19.  20, 

21,  22,  23,  24,  25,  26.  27.  28.  29,  30,  31.  32, 

33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  21  S.,  R.5Vz  E.,  Sees.  3.  4.  5,  8.  9, 10. 
16. 17.  20.  21.  22.  23.  26.  27.  28.  29,  32,  33. 
and  34,  of  the  Willamette  Meridian. 

T.  22  S.,  R.  5  E.,  Sees.  1,  2,  3.  4.  5.  8.  9. 
10. 11. 12. 13, 14, 15. 16. 17, 18, 19.  20,  21, 

22,  23,  24,  25,  26,  27,  28.  29,  30,  31,  32,  33, 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  22  S.,  R.  5  %  E.,  Sees.  3.  4.  5.  20.  28. 
29,  32,  and  33.  of  the  Willamette 
Meridian. 

T.  23  S..  R.  4  E..  Sees.  1,  2, 11, 12, 13. 
and  14,  of  the  Willamette  Meridian. 

T.  23  S.,  R.  5  E.,  Sees.  1,  2,  3.  4,  5,  6.  7, 
8.  9, 10, 11, 12, 14. 17.  and  18.  of  the 
Willamette  Meridian. 

T.  23  S.,  R.  5  Mt  E.,  Sees.  4.  5.  8.  and  9. 
of  the  Willamette  Meridian. 

Excluding  from  the  above  fu'eas  any 
land  within  the  Diamond  Peak 
Wilderness,  Waldo  Lake  Wilderness, 
and  the  Three  Sisters  Wilderness,  and 
any  private  lands. 


Description  of  O-ll  tak 
Bureau  of  Land  Managme 
Oakridge  1974,  Oregon. 
Lane  County 

T.  19  S.,  R.  1  W.,  Sec.  3! 
Willamette  Meridian. 

T.  20  S..  R.  1  W.,  Sees.  1 

9. 10. 11. 12. 13. 14. 15. 16. 
24.  25.  26.  and  27.  of  the  V 
Meridian. 

T.  20  S..  R.  1  £..  Sees.  3, 
10, 11, 12. 13. 14. 15. 16. 15 
22.  23,  24,  25,  26,  27,  28.  Zi 
34,  35,  and  36.  of  the  Will 
Meridian. 

T.  20  S..  R.  2  E.,  Sees.  11 
27,  28,  29,  30.  31.  32,  33,  3^ 
Willamette  Meridian. 

T.  21  S.,  R 1 E..  Sees.  1, 
10. 11, 12, 13, 14. 15. 16.  21 
of  the  Willamette  Meridii 

T.  21  S..  R.  2  E.,  Sees.  2 

9. 10. 11. 13. 14. 15. 16. 17, 
22,  23,  24.  25.  26,  27.  28.  2i 
36.  of  the  Willamette  Mei 

T.  21  S..  R.  3  E..  Sees.  1 
29,  30,  31.  32.  33,  34,  and : 
Willamette  Meridian. 

T.  22  S.,  R.  2  E.,  Sees.  1 
12, 13, 14, 15,  22,  23,  and  I 


Description  of  0-12  tak 
Bureau  of  Land  Managem 
Oakridge  1974,  Diamond  1 
Roseburg  1979,  Oregon. 
Lane  and  Douglas  Countii 
T.  21  S.,  R.  1 W.,  Sec.  31 
Willamette  Meridian. 

T.  22  S.,  R.  1  W.,  Sees.  £ 
23.  24,  25,  26,  27,  31,  32,  33 
the  Willamette  Meridian. 
T.  22  S.,  R.  2  W..  Sees,  i 
and  36,  of  the  Willamette 
T.  23  S.,  R.  1 W.,  Sees.  1 
8,  9, 10. 11, 12, 13, 14. 15, 1 
21,  22.  23,  24.  26.  27,  28,  2$ 
34,  and  35,  of  the  Willami 
T.  23  S.,  R.  2  W.,  Sees. 
8. 9. 10, 11, 12. 13. 14. 15.  ■ 
21.  2Z  23,  24,  25,  26,  27.  21 
and  36.  of  the  Willamette 
T.  24  S.,  R.  1  W.,  Sees. 
8,  9, 10, 11, 12, 13, 14, 15, 
21.  22,  23.  24.  25.  26.  27.  21 
33,  34,  35,  and  36,  of  the  1 
Meridian. 

T.  24  S.,  R.  2  W..  Sees. 
14. 15.  23.  24,  25,  33,  35.  a 
Willamette  Meridian. 

T.  25  S.,  R.  1  W.,  Sees. 
8.  9. 10. 11, 14, 15, 16, 17, 
24,  25,  26,  27,  28.  20,  32,  3 
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Description  of  0-11  taken  solely  from 
Bureau  of  Land  Managment  Map; 
Oakridge  1974,  Oregon. 
Lane  County 

T.  19  S.,  R.  1  W.,  Sec.  35,  of  the 
Willamette  Meridian. 

T.  20  S..  R.  1  W.,  Sees.  1.  2.  3, 4.  5,  7,  8, 
9. 10, 11, 12. 13, 14, 15, 16, 17.  21,  22,  23, 
24,  25, 26,  and  27,  of  the  Willamette 
Meridian. 

T.  20  S.,  R.  1  E.,  Sees.  3,  4.  5,  6,  7,  8,  9. 
10. 11, 12, 13, 14, 15, 16. 17, 18, 19,  20,  21, 
22,  23,  24.  25.  26.  27.  28,  29,  30.  31.  32.  33, 
34,  35.  and  36,  of  the  Willamette 
Meridian. 

T.  20  S.,  R.  2  E..  Sees.  18, 191  20,  21,  28. 
27.  28.  29.  30.  31.  32.  33.  34,  and  35.  of  the 
Willamette  Meridian. 

T.  21  S..  R 1  E..  Sees.  1.  2.  3.  4.  5.  6.  8,  9. 
10, 11. 12. 13, 14. 15. 16,  21.  22.  23.  and  24. 
of  the  Willamette  Meridian. 

T.  21  S..  R.  2  E..  Sees.  2,  3.  4.  5,  6.  7.  8. 
9. 10. 11. 13. 14. 15, 16, 17. 18, 19,  20.  21. 
22.  23,  24.  25.  26,  27,  28,  29,  33.  34.  35,  and 
36,  of  the  Willamette  Meridian. 

T.  21  S.,  R.  3  E.,  Sees.  19,  20,  21.  27,  28, 
29.  30.  31.  32.  33.  34.  and  35.  of  the 
Willamette  Meridian. 

T.  22  S..  R.  2  E..  Sees.  1.  2.  3.  4. 10. 11. 
12, 13, 14, 15.  22,  23,  and  24,  of  the 


Description  of  0-12  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Oakridge  1974.  Diamond  Lake  1978,  and 
Roseburg  1979.  Oregon. 
Lane  and  Douglas  Coimties 

T.  21  S..  R.  1  W..  Sec.  31.  of  the 
Willamette  Meridian. 

T.  22  S.,  R.  1  W.,  Sees.  5.  9, 15,  21.  22. 
23.  24. 25.  26.  27.  31.  32.  33.  34.  and  35,  of 
the  Willamette  Meridian. 

T.  22  S..  R.  2  W..  Sees.  31,  32,  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  23  S..  R.  1  W.,  Sees.  1.  2.  3.  4.  5.  6,  7. 
8,  9,  la  11. 12. 13, 14, 15, 16. 17. 18, 19,  20, 
21,  22.  23.  24.  26,  27.  28,  29.  30.  31.  32.  33, 
34,  and  35,  of  the  Willamette  Meridian. 
T.  23  S.,  R.  2  W.,  Sees.  1.  2,  3,  4,  5.  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16. 17. 18, 19,  20, 
21,  22.  23,  24,  25,  26,  27.  28.  29.  33,  34.  35. 
and  36.  of  the  Willamette  Meridian. 

T.  24  S..  R.  1  W.,  Sees.  1.  2.  3,  4,  5.  6.  7. 
8.  9. 10. 11. 12. 13. 14. 15. 18. 17. 18. 19.  20. 
21.  22.  23.  24.  25.  26,  27,  28.  29.  30.  31.  32. 
33. 34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  24  S.,  R.  2  W..  Sees.  1.  2.  3. 11. 12, 13, 
14. 15,  23,  24,  25,  33,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  25  S..  R.  1  W..  Sees.  1.  2.  3.  4.  5.  6,  7. 
8. 9, 10, 11. 14. 15. 16. 17. 19,  20,  21,  22.  23, 
24,  25.  26.  27,  28,  29.  32,  33,  34,  and  35.  of 


Willamette  Meridian. 

T.  22  S..  R.  3  E..  Sees.  3.  4.  5.  6.  7,  and 
8,  of  the  Willamette  Meridian. 


Excluding  from  the  above  areas  any 
land  within  the  Lookout  Point,  and  Hills 
Creek  Reservoir,  and  any  private  land. 


LOOKOUT  PONT^ 
RESERVOR  \ 


0  10  MILES 

I'll''''''' 


T.19S. 
T.20S. 


the  Willamette  Meridian. 

T.  25  S..  R.  2  W.,  Sees.  1,  3,  4,  5.  7.  8.  9, 
15. 17.  23.  25.  and  27.  of  the  Willamette 
Meridian. 


T.  25  S.,  R.  3  W..  Sec.  13.  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-13  taken  solely  from 
Bureau  of  Land  Management  Map; 
Diamond  Lake  1978,  Oregon. 
Douglas  and  Lane  Counties 

T.  24  S.,  R.  3  E.,  Sees.  22,  23,  25,  26,  27. 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  24  S.,  R.  4  E.,  Sees.  13, 14, 15. 16, 17, 
18, 19,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29, 
30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  24  S.,  R.  5  E.,  Sees.  18, 19,  20,  28,  29, 
30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  25  S.,  R.  2  E.,  Sees.  12,  24,  25,  26,  and 

35,  of  the  Willamette  Meridian. 

T.  25  S..  R.  3  E.,  Sees.  1,  2,  3,  4,  5,  6.  7, 
8,  9, 10, 11, 12. 13, 14, 15. 16, 17, 18, 19,  22, 
23,  24,  25,  26.  27,  34,  35,  and  36.  of  the 
Willamette  Meridian. 

T.  25  S..  R.  4  E..  Sees.  1,  2,  3,  4,  5,  6,  7, 
8.  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 

21,  22,  23,  25,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  25  S.,  R.  5  E.,  Sees.  4,  5,  6,  7,  8,  9, 15, 
16, 17, 18. 19,  20,  21,  22,  23,  26,  27,  28,  29, 

30,  31,  32,  33,  and  34,  of  the  Willamette 
Meridian. 

T.  25  V^  S.,  R.  2  E.,  Sees.  32,  33,  34.  and 
35,  of  the  Willamette  Meridian. 

T.  25  V<i  S..  R.  3  E.,  Sees.  35,  and  36,  of 
the  Willamette  Meridian. 

T.  25  %  S.,  R.  4  E.,  Sees.  31,  32,  33,  34. 

35,  and  36,  of  the  Willamette  Meridian. 
T.  26  S.,  R  1  E.,  Sec.  36,  of  the 

Willamette  Meridian. 

T.  26  S.,  R.  2  E.,  Sees.  2,  3,  4,  5,  8,  9, 10, 
13, 15, 16, 17,  24,  25,  31,  32,  33,  34,  35,  and 

36,  of  the  Willamette  Meridian. 

T.  26  S.,  R.  3  E.,  Sees.  1,  2,  3,  4,  8. 9. 10. 
11. 12. 13. 14, 15, 16, 17, 18, 19,  20,  21,  22, 
23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  26  S.,  R.  4  E.,  Sees.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 16, 17, 18, 19,  20,  21,  22,  27,  28,  29,  30, 

31,  and  32,  of  the  Willamette  Meridian. 
T.  27  S.,  R.  1  E.,  Sees.  1,  and  12,  of  the 

Willamette  Meridian. 

T.  27  S.,  R.  2  E.,  Sees.  1,  2,  3,  4,  5,  6,  7. 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18,  20,  21, 

22,  23,  24,  25,  26,  27,  28,  and  29,  of  the 
Willamette  Meridian. 

T.  27  S.,  R.  3  E.,  Sees.  3,  4.  5,  6,  7,  8.  9. 
17, 18, 19,  and  20,  of  the  Willamette 
Meridian. 

Excluding  &t)m  the  above  areas  any 
lands  within  Boulder  Creek  Wilderness, 
and  any  private  land. 


1  ■  ■  ■  ■  y'^'^ 


T.25  1/2  S. 


T.25S. 


T.25  1/2  S 


0-13 


Description  of  0-14  take 
Bureau  of  Land  Manageme 
and/or  Mineral  Managemt 
Diamond  Lake  1978,  and  R 
Oregon. 
Douglas  County 

T.  26  S.,  R.  1  W.,  Sees.  IJ 
24,  25,  26,  27,  28,  29,  30,  31, 
the  Willamette  Meridian. 

T.  27  S.,  R.  1  E.,  Sees.  31, 
of  the  Willamette  Meridiaj 

T.  27  S.,  R.  1  W.,  Sees.  4, 
11. 12. 13. 14. 15. 16, 17, 18, 
26,  27,  28,  29,  30,  31,  32.  33, 
of  the  Willamette  Meridia: 

T.  27  S.,  R.  2  W..  Sec.  36, 
Willamette  Meridian. 

T.  28  S.,  R.  1  E.,  Sees.  3. 
10, 15, 16, 17, 18, 19,  20,  21, 
31,  and  32.  of  the  Willame 

T.  28  S.,  R.  1  W..  Sees.  1 
8,  9.  la  11, 12, 13, 14. 15. 1( 
21.  22.  23.  24.  25,  26.  27.  28, 
33,  34,  35,  and  36,  of  the  \Ai 
Meridian. 

T.  28  S.,  R.  2  W..  Sees.  1 
9. 10. 11, 12. 13. 14. 15. 16. 
21,  22,  23,  24,  25,  26,  27,  28, 
33,  34,  35,  and  36,  of  the  W 
Meridian. 

T.  28  S.,  R.  3  W.,  Sees.  1 
24,  25,  26,  27,  28,  29,  30,  31 
and  36,  of  the  Willamette 

T.  29  S.,  R.  1  E.,  Sees.  5. 
the  Willamette  Meridian. 

T.  29  S.,  R.  1  W.,  Sees.  1 
11,  and  12,  of  the  Willame 

T.  29  S.,  R.  2  W..  Sees.  3 
10, 13, 14, 15, 16, 17, 18, 19 
24,  25,  26,  27,  28,  29,  30,  31 
and  36,  of  the  Willamette 

T.  29  S.,  R.  3  W.,  Sees  1. 
the  Willamette  Meridian. 

T.  30  S.,  R.  2  W..  Sec.  5, 
Willamette  Meridian. 

Excluding  any  private  1 
the  above  area. 
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Description  of  0-14  taken  solely  from 
Bureau  of  Land  Management  Surface 
and/or  Mineral  Management  Maps; 
Diamond  Lake  1978,  and  Roseburg  1979, 
Oregon. 
Doi^as  County 

T.  28  S..  R.  1  W.,  Sees.  19,  20,  21,  22.  23. 
24.  25,  26.  27.  28,  29,  30,  31,  32.  and  33,  of 
the  Willamette  Meridian. 

T.  27  S..  R.  1  E.,  Sees.  31.  32.  33.  and  34. 
of  the  Willamette  Meridian. 

T.  27  S..  R.  1  W.,  Sees.  4,  5,  6.  7.  8.  9, 10. 
11. 12. 13. 14. 15. 16, 17. 18,  22,  23.  24.  25. 
26,  27,  28,  29,  30,  31,  32,  33.  34.  35.  and  36, 
of  the  Willamette  Meridian. 

T.  27  S..  R.  2  W..  Sec.  36.  of  the 
Willamette  Meridian. 

T.  28  S.,  R.  1  E..  Sees.  3.  4.  5,  6,  7,  8.  9, 
10, 15. 16. 17. 18, 19,  20,  21.  22,  28.  29,  30, 
31,  and  32,  of  the  Willamette  Meridian. 
T.  28  S..  R.  1  W..  Sees.  1,  2,  3,  4,  5.  6.  7. 
8,  9.  la  11. 12, 13. 14. 15. 16, 17, 18. 19.  20. 
21.  22.  23.  24.  25.  26.  27.  28.  29.  30.  31.  32. 
33.  34.  35,  and  36,  of  the  Willamette 
Meridian. 

T.  28  S..  R.  2  W..  Sees.  1.  2.  3.  4,  5.  6.  8. 
9. 10. 11, 12, 13. 14. 15, 16. 17. 18. 19,  20. 
21.  22.  23,  24.  25.  26.  27,  28.  29.  30.  31.  32, 
33,  34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  28  S..  R.  3  W..  Sees.  19,  20.  21.  22.  23. 
24.  25.  26.  27,  28,  29.  30.  31.  32,  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  29  S..  R.  1  E..  Sees.  5. 6.  7.  and  8,  of 
the  Willamette  Meridian. 

T.  29  S..  R.  1  W..  Sees.  1. 2.  3. 4, 5. 10. 
11,  and  12.  of  the  Willamette  Meridian. 
T.  29  S.,  R.  2  W.,  Sees.  3,  4,  5,  6,  7,  8,  9, 
10, 13, 14, 15, 16. 17, 18, 19,  20,  21,  22.  23. 
24.  25.  26,  27,  28,  29,  30,  31,  32,  33,  34.  35, 
and  36,  of  the  Willamette  Meridian. 

T.  29  S..  R.  3  W.,  Sees  13,  and  25,  of 
the  Willamette  Meridian. 

T.  30  S.,  R.  2  W.,  Sec.  5.  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-15  taken  solely  from 
Bureau  of  Land  Management  Map; 
Diamond  Lake  1978^nd  Crater  Lake 
1978,  Oregon. 
Douglas  and  Jackson  Counties 

T.  28  S.,  R.  2  E.,  Sees.,  25.  26,  27,  28,  33, 
34,  35,  and  36  of  the  Willamette 
Meridian. 

T.  28  S.,  R.  3  E.,  Sees.  1,  2.  3,  4.  5,  7,  8, 
9, 10, 11, 12, 13, 16, 17, 18. 19,  20,  24.  25. 
28.  29,  30,  31,  32,  33,  35.  and  38.  of  the 
Willamette  Meridian. 

T.  28  S..  R.  4  E..  Sees.  6,  7. 17. 18, 19. 

20.  29.  30.  31,  and  33,  of  the  Willamette 
Meridian. 

T.  29  S.,  R.  1  E.,  Sees.  23,  25,  and  36,  of 
the  Willamette  Meridian. 

T.  29  S.,  R.  2  E.,  Sees.  1,  2,  3,  4,  7.  8.  9. 
10, 11. 12. 13. 14. 15. 16. 17, 18, 19,  20,  21. 
22.  23.  24.  25.  26.  27.  28.  29.  30,  31,  32,  33, 
34,  35.  and  36.  nf  the  Willamette 
Meridian. 

T.  29  S..  R.  3  E.,  Sees.  2. 10. 11. 12. 15. 
16. 17, 18, 19,  20,  21,  22.  26.  27,  28,  30,  33, 
34,  and  35,  of  the  Willamette  Meridian. 

T.  29  S.,  R.  4  E.,  Sees.  4,  5,  7,  8,  9,  and 
18,  of  the  Willamette  Meridian. 

T.  30  S.,  R.  1  E.,  Sees.  1, 12. 13,  22,  23, 
24,  25,  26,  27,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  30  S.,  R.  2  E.,  Sees.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18. 19.  20, 

21.  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  30  S.,  R.  3  E.,  Sees.  3,  4,  6,  7,  8,  9, 16, 
17, 19,  20,  21,  29,  30.  and  31.  of  the 
Willamette  Meridian. 

T.  31  S..  R.  1  E..  Sees.  1.  2.  3. 10. 11, 12, 
13, 14, 15, 16, 17, 19,  20,  21,  22,  23,  24,  25, 
26,  27,  28,  29,  30,  31,  32,  33,  34.  35.  and  36. 
of  the  Willamette  Meridian. 

T.  31  S.,  R.  2  E.,  Sees.  4,  5,  6,  7,  8, 17, 
18, 19,  30,  and  31,  of  the  Willamette 
Meridian. 

T.  32  S.,  R.  1  E.,  Sec.  6,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Rogue-Umpqua  Divide 
Wilderness,  and  any  private  land. 


Description  of  0-16  taken 
Bureau  of  Land  Managemen 
Canyonville  1979,  and  Crate 
Oregon. 

Douglas,  Jackson,  and  Josep 
Counties 

T.  30  S..  R.  2  W.,  Sec.  31,  o 
Willamette  Meridian. 

T.  31  S.,  R.  2  W.,  Sec.  6,  of 
Willamette  Meridian. 

T.  30  S..  R.  3  W.,  Sees.  1, 1 
15,  20,  21.  22.  24,  26,  27,  31,  3 
36,  of  the  Willamette  Meridi 

T.  31  S..  R.  3  W.,  Sees.  1.  2 
9, 10, 11, 12. 13. 14. 15. 18. 17 
21,  22,  23,  24,  25,  26,  27,  28.  2 
the  Willamette  Meridian. 

T.  32  S..  R.  3  W.,  Sees.  19. 
of  the  Willamette  Meridian. 

T.  30  S..  R.  4  W.,  Sees.  25, 
35,  and  36.  of  the  Willametti 

T.  31  S..  R.  4  W..  Sees.  1.  2 
8,  9. 10. 11. 12. 13. 14. 15. 16. 
21.  22.  23.  24,  25,  26,  27,  28,  2 
33,  34,  35,  and  36.  of  the  Wil 
Meridian. 

T.  32  S..  R.  4  W..  Sees.  1.  i 
8.  9, 10, 11, 12, 13, 14, 15, 16, 
21.  22.  23.  24,  25,  26,  27,  28,  2 
33,  34,  and  35,  of  the  Willan 
Meridian. 

T.  33  S.,  R.  4  W.,  Sees.  5,  ( 
and  19,  of  the 

Willamette  Meridian. 

T.  30  S.,  R.  5  W.,  Sec.  35,  ( 
Willamette  Meridian. 

T.  31  S..  R.  5  W.,  Sees.  1, ! 
24,  25,  26,  27,  34,  35,  and  36, 
Willamette  Meridian. 

T.  32  S.,  R.  5  W.,  Sees.  1. ! 
31,  33,  35,  and  36,  of  the  Wil 
Meridian. 

T.  33  S.,  R.  5  W.,  Sees.  1, : 
8, 9, 10, 11, 12, 13, 14, 15, 16, 
21,  22,  23,  24,  25,  26,  27,  28,  i 
the  Willamette  Meridian. 

T.  33  S.,  R.  6  W.,  Sees.  1, ; 
the  Willamette  Meridian. 

Excluding  any  private  lai 
the  above  area. 


JMI 
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Description  of  0-16  taken  solely  from 
Bureau  of  Land  Management  Map; 
Canyonville  1979,  and  Crater  Lake  1978, 
Oregon. 

Douglas,  Jackson,  and  Josephine 
Counties 

T.  30  S..  R.  2  W.,  Sec.  31,  of  the 
Willamette  Meridian. 

T.  31  S.,  R.  2  W.,  Sec.  6,  of  the 
Willamette  Meridian. 

T.  30  S..  R.  3  W.,  Sees.  1, 11, 12. 13, 14, 
15,  20,  21.  22,  24,  26,  27,  31,  33,  34.  35,  and 
36,  of  the  Willamette  Meridian. 

T.  31  S..  R.  3  W.,  Sees.  1,  2,  3.  4,  5,  7,  8, 
9, 10, 11, 12, 13, 14, 15. 16. 17. 18. 19.  20. 
21,  22,  23,  24,  25,  26.  27,  28.  29.  and  30.  of 
the  Willamette  Meridian. 

T.  32  S..  R.  3  W.,  Sees.  19.  30.  and  31. 
of  the  Willamette  Meridian. 

T.  30  S..  R.  4  W.,  Sees.  25,  31,  32,  33.  34. 
35,  and  36,  of  the  Willamette  Meridian. 

T.  31  S.,  R.  4  W.,  Sees.  1.  2,  3,  4.  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14. 15. 16. 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34, 35.  and  36.  of  the  Willamette 
Meridian. 

T.  32  S..  R.  4  W..  Sees.  1.  2,  3.  4,  5.  6.  7. 
8.  9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20, 
21,  22,  23.  24,  25,  26,  27,  28,  29.  30.  31.  32. 
33.  34.  and  35.  of  the  Willamette 
Meridian. 

T.  33  S..  R.  4  W..  Sees.  5. 6.  7. 17. 18. 
and  19.  of  the 

Willamette  Meridian. 

T.  30  S.,  R.  5  W.,  Sec.  35,  of  the 
Willamette  Meridian. 

T.  31  S..  R.  5  W.,  Sees.  1,  2. 12. 13.  23. 
24.  25,  26,  27,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  32  S.,  R.  5  W.,  Sees.  1,  2,  3.  4. 13.  25. 
31.  33.  36,  and  36.  of  the  Willamette 
Meridian. 

T.  33  S.,  R.  5  W.,  Sees.  1,  2.  3,  4,  5,  6,  7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  34,  and  35,  of 
the  Willamette  Meridian. 

T.  33  S.,  R.  6  W.,  Sees.  1, 13.  and  24.  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-17-A  taken  solely 
from  Bureau  of  Land  Management  Map; 
Crater  Lake  1978,  Oregon. 
Douglas  and  Jackson  Counties 

T.  32  S..  R.  1  W..  Sees.  1. 11, 12. 13. 14. 
21,  22.  23.  24.  25.  26.  27.  28,  29.  31.  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  33  S.,  R.  1  W.,  Sees.  1.  2. 10. 11. 12. 
13, 14, 15,  22.  23.  and  24.  of  the 
Willamette  Meridian. 

T.  32  S..  R.  1  E..  Sees.  3,  4.  5.  7.  8.  9. 10. 
11. 13. 14. 15. 16. 17. 18. 19,  20,  21,  22.  23, 
27.  28.  29,  30,  31,  32.  33.  34.  and  35.  of  the 
Willamette  Meridian. 

T.  33  S..  R.  1  E..  Sees.  1,  2.  3, 4.  5.  6.  7, 
9. 10. 11, 12, 13, 14, 15,  and  19.  of  the 
Willamette  Meridian. 

T.  32  S..  R.  2  E.,  Sees.  31,  32.  and  33.  of 
the  Willamette  Meridian. 

T.  33  S.,  R.  2  E.,  Sees.  5.  6.  7,  and  18.  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-18  taken  f 
Bureau  of  Land  Management 
Crater  Lake.  Oregon  1978. 
Jackson  and  Klamath  Countic 

T.  31  S..  R.  3  E.,  Sees.  23,  24 
and  36,  of  the  Willamette  Mei 

T.  31  S..  R.  4  E..  Sees.  13. 14 
21.  22,  23,  24.  25.  26,  27,  28.  29, 
33,  34,  35,  and  36,  of  the  Wills 
Meridian. 

T.  32  S.,  R.  4  E.,  Sees.  1,  2,  3 
8.  9, 10. 11. 12. 13, 14. 15. 16.  \ 
21.  22.  23.  24,  25.  26.  27.  28.  29, 
33.  34.  35.  and  36,  of  the  WilU 
Meridian. 

T.  33  S..  R.  4  E.,  Sees.  1,  2,  3 
8.  9. 10. 11. 12, 13, 14. 15, 16, 1 
21,  22.  23.  24,  25,  26.  27.  28.  29 
33.  34.  35,  and  36,  of  the  Willt 
Meridian. 

T.  34  S.,  R.  4  E.,  Sees.  1,  2, 3 
11. 12. 13, 14, 15. 16.  21.  22.  23 
27.  28,  34.  35.  and  36.  of  the  V 
Meridian. 

T.  31  S.,  R.  5  E..  Sees.  30,  ai 
Willamette  Meridian. 

T.  32  S.,  R.  5  E.,  Sees.  6,  7,  t 
the  Willamette  Meridian. 

T.  33  Sm  R.  5  E..  Sees.  30.  ai 
Willamette  Meridian. 


Description  of  0-17-B  taken  solely 
from  Bureau  of  Land  Management  Map; 
Crater  Lake.  Oregon  1978. 
Jackson  County 

T.  33  S..  R.  2  E..  Sees.  13, 15,  21,  22.  23, 
24,  25,  26,  27,  35.  and  36.  of  the 
Willamette  Meridian. 

T.  33  S.,  R.  3  E..  Sees.  18. 19.  29.  30,  and 
31,  of  the  Willamette  Meridian. 

T.  34  S.,  R.  2  E.,  Sees.  1,  2.  and  12.  of 
the  Willamette  Meridian. 

T.  34  S.,  R.  3  E.,  Sec.  7.  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-19  taken 
Bureau  of  Land  ManagemenI 
Medford  1978,  Oregon. 
Jackson  and  Klamath  Countii 

T.  37  S..  R.  3  E..  Sees.  1.  2. ; 
8.  9. 10. 11, 12. 13. 14. 15. 16. 1 
21,  22.  23,  24.  25.  28.  27,  28.  29 
33,  34.  35.  and  36.  of  the  Willi 
Meridian. 

T.  38  S..  R  3  E..  Sees.  1.  2, ; 
10, 11, 12. 13. 14. 15. 16. 17.  2C 
24.  25.  26.  27.  28,  29,  32,  33,  34 
of  the  Willamette  Meridian. 

T.  36  S.,  R.  4  E.,  Sees.  27.  »< 
of  the  Willamette  Meridian. 

T.  37  S.,  R.  4  E.,  Sees.  1.  2, : 
8.  9. 10. 11, 12, 13. 14. 15, 16, 1 
21,  22,  23,  24,  25,  26.  27.  28.  2S 
33,  34,  35,  and  36,  of  the  Will 
Meridian. 

T.  38  S.,  R.  4  E.,  Sees.  1,  2, 1 
8.  9. 10. 11. 12, 13. 14. 15, 16, 1 
21,  22,  23,  24,  25,  28,  27.  28.  2{ 
33,  34.  and  35,  of  the  Willami 
Meridiaa 

T.  36  S.,  R.  5  E.,  Sees.  20,  2 
31,  32.  33.  and  34,  of  the  Will 
Meridian. 

T.  37  S.,  R.  5  R.  Sees.  1.  2, : 
8,  9. 10, 11. 12, 13. 14. 15. 16. 1 
21.  22.  23,  24,  25.  26.  27,  28,  2( 
33,  34,  35,  and  36,  of  the  Will 
Meridian. 

T.  38  S.,  R.  5  E.,  Sees.  4,  5, 
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Description  of  0-18  taken  from 
Bureau  of  Land  Management  Map; 
Crater  Lake,  Oregon  1978. 
Jackson  and  IGamath  Counties 

T.  31  S.,  R.  3  E.,  Sees.  23,  24,  25,  26,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  31  S.,  R.  4  E.,  Sees.  13, 14, 15, 16,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32. 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  32  S..  R.  4  E.,  Sees.  1.  2,  3,  4,  5,  6,  7, 
8,  9, 10. 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32. 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  33  S..  R.  4  E.,  Sees.  1,  2.  3.  4,  5,  6,  7, 
8,  9, 10. 11. 12. 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  WiUamette 
Meridian. 

T.  34  S.,  R.  4  E.,  Sees.  1,  2.  3.  4,  5.  9. 10. 
11. 12, 13, 14, 15, 16,  21,  22.  23,  24,  25,  26. 
27,  28,  34,  35,  and  36,  of  the  WiUamette 
Meridian. 

T.  31  S.,  R.  5  E.,  Sees.  30,  and  31,  of  the 
Willamette  Meridian. 

T.  32  S.,  R.  5  E.,  Sees.  6,  7,  and  18,  of 
the  Willamette  Meridian. 

T.  33  S.,  R.  5  E.,  Sees.  30,  and  31,  of  the 
Willamette  Meridian. 


Description  of  0-19  taken  solely  from 
Bureau  of  Land  Management  Map; 
Medford  1978,  Oregon. 
Jackson  and  Klamath  Counties 

T.  37  S.,  R.  3  E.,  Sees.  1,  2.  3.  4.  5.  6.  7, 
8.  9. 10. 11. 12. 13. 14. 15. 16. 17, 18, 19,  20. 
21.  22.  23,  24.  25.  26.  27.  28.  29.  30.  31.  32, 
33,  34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  38  S.  R.  3  E..  Sees.  1.  2.  3.  4.  5.  6.  9. 
10. 11. 12. 13. 14, 15, 16, 17,  20,  21,  22.  23, 
24,  25,  28.  27.  28,  29,  32,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  36  S.,  R.  4  E.,  Sees.  27,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  37  S.,  R.  4  E.,  Sees.  1,  2.  3.  4.  5.  6,  7. 
8, 9. 10. 11, 12, 13. 14. 15. 16. 17. 18. 19.  20. 
21.  22.  23,  24,  25.  26,  27,  28,  29.  30,  31,  32. 
33.  34.  35.  and  36,  of  the  Willamette 
Meridian. 

T.  38  S.,  R.  4  E.,  Sees.  1,  2.  3,  4,  5.  6.  7. 
8. 9. 10. 11, 12, 13. 14. 15, 16, 17. 18, 19.  20. 
21.  22.  23.  24,  25,  26,  27,  28,  29,  30.  31.  32, 
33,  34.  and  35,  of  the  Willamette 
Meridiaa 

T.  36  S.,  R.  5  E.,  Sees.  20.  21.  28.  29  30. 
31.  32,  33.  and  34,  of  the  Willamette 
Meridian. 

T.  37  S.,  R.  5  E..  Sees.  1.  2.  3.  4.  5.  6,  7. 
8,  9. 10, 11. 12. 13, 14. 15. 16, 17, 18. 19.  20. 
21.  22,  23,  24,  25.  26.  27.  28,  29  30,  31,  32, 
33.  34.  35,  and  36,  of  the  Willamette 
Meridian. 

T.  38  S.,  R.  5  E.,  Sees.  4,  5, 6.  7,  8, 9 15. 


T.  34  S..  R.  5  E.,  Sec.  30,  of  the 
Willamette  Meridian. 
Excluding  from  the  above  areas  any 


land  within  Sky  Lakes  Wilderness, 
Crater  Lake  National  Parte,  and  any 
private  lands. 


16, 17. 18, 19,  20,  21,  22.  23,  25,  26,  27,  28, 
29,  30.  31.  33.  34.  35.  and  36.  of  the 
Willamette  Meridian. 

T.  39  S.,  R.  5  E.,  Sees.  1,  2,  3. 11. 12.  and 
13.  of  the  Willamette  Meridian. 

T.  38  S..  R.  6  E..  Sees.  19,  20,  21,  28,  29, 


30,  and  31,  of  the  Willamette  Meridian. 

T.  39  S.  R.  6  E.,  Sea.  6. 6,  7. 17.  and  18, 
of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Sky  Lakes  Wilderness, 
and  any  private  lands. 
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Description  of  O-20-O  taken  soley 
from  Bureau  of  Land  Management  Map; 
Medford  1978,  Oregon. 
Jackson  County 

T.  41  S.,  R.  2  W.,  Sees.  12. 13.  and  14. 
of  the  Willamette  Meridian. 

T.  39  S.,  R.  1  W..  Sees.  25.  26.  34.  35. 
and  36.  of  the  Willamette  Meridian. 

T.  40  S..  R.  1  W..  Sees.  1.  2.  3. 10. 11. 12. 
13. 14. 15.  21.  22.  23.  24.  25.  26.  27.  28.  32. 
33.  34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  41  S..  R.  1  W..  Sees.  1.  2.  3.  4.  5.  6.  7. 
8.  9. 10. 11. 12. 13. 14. 15. 16. 17.  and  18.  of 
the  Willamette  Meridian. 

T.  39  S..  R.  1  E..  Sees.  17. 19.  20.  21.  27. 
28,  29.  30.  31.  32.  33.  34.  and  35,  of  the 
Willamette  Meridian. 

T.  40  S.,  R.  1  E.,  Sees.  1,  2,  3, 4.  5.  6.  7. 
8,  9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19.  20. 
21,  22,  25.  26.  27,  28,  29,  30,  31.  32.  33.  34, 
and  35,  of  the  Willamette  Meridian. 

T.  41  S.,  R.  1  E..  Sees.  2.  3.  4.  5.  6.  7,  8. 
9. 10. 15. 16. 17.  and  18.  of  the  Willamette 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


CALIFORNIA-' 

^mz   0-20-0 


Description  of  0-22-0  ti 
from  Biu-eau  of  Land  Mana 
Gold  Beach  1978,  and  Grai 
Oregon  and  California,  am 
Vistor  Map;  Siskiyou  Nati( 
1984. 
Curry  County 

T.  39  S.,  R.  12  W..  Sees.  1 
23.  24,  25,  26.  27.  28.  29,  30. 
35.  and  36,  of  the  Willamel 

T.  39  S..  R.  11  W..  Sees.  1 
28.  29.  30.  31.  32,  and  33,  of 
Willamette  Meridian. 

T.  40  S..  R.  12  W.,  Sees. : 
9. 10. 11. 12. 13. 14. 15. 16. 1 
23,  24,  25,  26,  27,  28,  32,  33, 
of  the  Willamette  Meridiai 

T.  40  S.,  R.  11  W.,  Sees. ' 
15. 16. 17. 18. 19.  20.  21,  22. 
31,  32.  33.  and  34.  of  the  W 
Meridian. 

T.  41  S..  R.  12  W..  Sees. : 
10. 11. 12, 13. 14.  and  15.  ol 
Willamette  Meridian. 

T.  41  S..  R.  11  W..  Sees.  ■ 
17.  and  18,  of  the  Willame 

Excluding  from  the  aboi 
lands  within  the  Kalmiope 
and  any  private  lands. 


Description  of  0-21  taken  solely  from 
Bureau  of  Land  Management  Map; 
Grants  Pass  1978,  Oregon  and 
California. 
Josephine  County 

T.  37  S.,  R.  7  W..  Sees.  21,  25,  26,  27,  28, 
29,  31,  32.  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  37  S..  R.  6  W..  Sees.  21.  23.  25.  26.  27. 
28,  29.  30,  31,  32,  33.  34.  35,  and  36.  of  the 
Willamette  Meridian. 

T.  37  S.,  R.  5  W..  Sec.  31.  of  the 
Willamette  Meridian. 

T.  38  S..  R.  7  W.,  Sees.  1,  2.  3, 11, 12. 13, 
14,  22.  23.  24,  25,  26.  27.  35.  and  36.  of  the 
Willamette  Meridian. 

T.  38  S..  R.  6  W..  Sees.  1.  2.  3.  4.  5,  6.  7. 
8.  9, 10. 11. 12. 13. 14. 15. 16. 17. 18. 19.  20. 
21.  22.  23.  24.  25.  26.  27.  28.  29.  30.  31.  32. 
33.  34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  38  S..  R.  5  W..  Sees.  3.  4.  5.  6.  7.  8,  9. 
17. 18. 19.  20.  21.  29.  30.  and  31.  of  the 
Willamette  Meridian. 

T.  39  S.,  R.  7  W.,  Sees.  1, 12, 13.  24.  and 
25.  of  the  Willamette  Meridian. 

T.  39  S..  R.  6  W..  Sees.  1,  2.  3.  4.  5.  6.  7, 
8.  9. 10. 11. 12. 13. 14. 15. 16, 17, 18. 19.  20. 
21.  22.  23.  24.  25.  26.  27.  28.  29.  and  30,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-23  tak( 
Bureau  of  Land  Managem* 
Orford  1978.  Gold  Beach  1 
Canyonville  1979.  and  Gra 
Oregon  and  California. 
Josephine  and  Curry  Coun 

T.  35  S..  R.  12  W..  Sec.  3( 
Willamette  Meridian. 

T.  35  S..  R.  11  W..  Sees. : 
35.  and  36.  of  the  Willame 

T.  38  S..  R.  12  W..  Sees. 
12. 13. 14. 15.  23.  24.  25.  26, 
the  Willamette  Meridian. 

T.  36  S.,  R.  11  W.,  Sees. 
8,  9, 10. 11, 12, 13, 14. 15.  II 
22.  23.  24.  25.  26.  and  27.  o: 
Willamette  Meridian. 

T.  36  S..  R.  10  W..  Sees. 
20.  21,  22,  23,  25.  and  36,  0 
Willamette  Meridian. 

T.  36  S..  R.  9  W..  Sees.  2 
28,  29,  30.  31.  32,  33,  34,  35 
Willamette  Meridian. 

T.  36  S.,  R.  8  W.,  Sees.  1 
and  32,  of  the  Willamette 

T.  37  S..  R.  12  W.,  Sees. 
17,  20,  21,  24,  26,  27,  28,  34 
Willamette  Meridian. 

T.  37  S..  R.  11  W.,  Sec.  2 
Willamette  Meridian. 

T.  37  S.,  R.  10  W.,  Sees. 
24,  of  the  Willamette  Mer 


JMI 


iesday,  August  13.  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56.  No.  156  /  Tuesday.  August  13,  1991  /  Proposed  Rules 


40093 


Description  of  0-22-0  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Gold  Beach  1978.  and  Grants  Pass  1978. 
Oregon  and  California,  and  Forest 
Vistor  Map:  Siskiyou  National  Forest 
1984. 
Curry  County 

T.  39  S..  R.  12  W.,  Sees.  19,  20,  21.  22. 
23.  24.  25.  26.  27.  28.  29.  30,  31,  32.  33.  34. 
35.  and  36.  of  the  Willamette  Meridian. 

T.  39  S..  R.  11  W..  Sees.  19.  20.  21.  22, 
28.  29,  30.  31.  32.  and  33.  of  the 
Willamette  Meridian. 

T.  40  S..  R.  12  W..  Sees.  1.  2.  3.  4.  5.  6.  8. 
9. 10. 11. 12. 13. 14. 15. 16. 17,  20,  21,  22, 
23.  24,  25,  26,  27,  28,  32,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  40  S.,  R.  11  W.,  Sees.  4.  5.  6.  7.  8.  9. 
15. 16. 17. 18, 19.  20.  21.  22.  27.  28,  29.  30. 
31.  32.  33.  and  34.  of  the  Willamette 
Meridian. 

T.  41  S..  R.  12  W..  Sees.  1.  2.  3, 4,  5,  9, 
10. 11. 12, 13. 14.  and  15.  of  the 
Willamette  Meridian. 

T.  41  S..  R.  11  W..  Sees.  4.  5.  6.  7,  8,  9. 
17,  and  18,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Kahniopsis  Wilderness, 
and  any  private  lands. 
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Description  of  0-23  taken  solely  from 
Bureau  of  Land  Management  Maps;  Port 
Orford  1978,  Gold  Beach  1978, 
Canyonville  1979,  and  Grants  Pass  1978, 
Oregon  and  California. 
Josephine  and  Curry  Counties 

T.  35  S.,  R.  12  W.,  Sec.  36.  of  the 
Willamette  Meridian. 

T.  35  S..  R.  11  W..  Sees.  31.  32,  33.  34. 
35.  and  36.  of  the  Willamette  Meridian. 

T.  36  S..  R.  12  W..  Sees.  1.  2.  3. 10. 11. 
12. 13. 14. 15.  23,  24,  25,  26.  35.  and  36,  of 
the  Willamette  Meridian. 

T.  36  S..  R.  11  W..  Sees.  1.  2.  3.  4.  5.  6.  7. 
8.  9, 10, 11, 12, 13, 14. 15. 16. 17. 18, 19,  21. 
22.  23.  24.  25,  26,  and  27,  of  the 
Willamette  Meridian. 

T.  36  S..  R.  10  W..  Sees.  5.  6.  7.  8, 17. 18. 
20.  21.  22,  23.  25.  and  36.  of  the 
Willamette  Meridian. 

T.  36  S..  R.  9  W..  Sees.  23.  24,  25,  26.  27. 
28,  29,  30,  31,  32,  33,  34,  35.  and  36,  of  the 
Willamette  Meridian. 

T.  36  S.,  R.  8  W..  Sees.  19.  20.  29.  30.  31. 
and  32.  of  the  Willamette  Meridian. 

T.  37  S..  R.  12  W..  Sees.  1.  2.  3.  9. 10, 13, 
17.  20.  21.  24.  26.  27.  28.  34.  and  35.  of  the 
Willamette  Meridian. 

T.  37  S..  R.  11  W..  Sec.  29.  of  the 
Willamette  Meridian. 

T.  37  S..  R.  10  W.,  Sees.  1. 12. 13,  and 
24.  of  the  Willamette  Meridian. 


T.  37  S.,  R.  9  W..  Sees.  1.  2,  3.  4.  5.  6.  7. 
8.  9. 10. 11. 12. 13. 14. 15. 16. 17, 18, 19.  20, 
21.  22.  23,  24.  25.  26.  27.  28.  33.  34.  35.  and 
36.  of  the  Willamette  Meridian. 

T.  37  S..  R.  8  W..  Sees.  27,  28.  29.  30,  31, 
32,  and  33.  of  the  Willamette  Meridian. 


T.  38  S..  R.  9  W..  Sees.  1,  2,  3,  4,  9, 10, 
11. 12, 13. 14, 15,  and  16,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Kalmiopsis  Wilderness, 
and  any  private  lands. 


10 

J I I I I 


T.36S. 


^     ^^     KALMIOPSIS 
0-23    WILDERNESS 


T.37S. 


im& 


40094 Federal  Register  /  Vol.  56,  No.  156  /  Tuesday.  August  13.  1991  /  Proposed  Rules 

Description  of  0-24  taken  solely  from 
Bureau  of  Land  Management  Map; 
Canyonville  1979,  Oregon. 
Curry  and  Josephine  Counties 

T.  34  S.,  R.  7  W.,  Sees.  5,  6,  7,  8, 17, 18, 
19,  20,  29,  30,  31,  and  32,  of  the 
Willamette  Meridian. 

T.  35  S.,  R.  7  W.,  Sees.  5,  and  6,  of  the 
Willamette  Meridian. 

T.  33  S.,  R.  8  W.,  Sees.  4,  5,  6,  7,  8.  9, 14. 
15, 16, 17, 18. 19.  20,  21,  22,  23,  24,  25,  26, 
27,  28,  29,  30,  31,  33,  34.  35,  and  36,  of  the 
Willamette  Meridian. 

T.  34  S.,  R.  8  W.,  Sees.,  1,  2,  3,  4,  5,  6.  7, 
8,  9, 10. 11. 12. 13. 14. 15, 16. 17. 18. 19,  20, 
21,  22,  23,  24,  25,  26,  27.  28.  29.  30.  31.  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  35  S.,  R.  8  W.,  Sees.  1.  2.  3,  4,  5,  6, 
and  7,  of  the  Willamette  Meridian. 

T.  33  S.,  R.  9  W..  Sees.  1. 12. 13. 16, 17, 
18, 19,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29. 
30,  31,  32,  33.  34,  35.  and  36,  of  the 
Willamette  Meridian. 

T.  34  S..  R.  9  W.,  Sees.  1,  2,  3,  4,  5,  6,  7, 
8.  9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19.  20. 
21.  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  35  S.,  R.  9  W.,  Sees.  1.  2,  3.  4.  5.  8.  9. 
10. 11. 12. 13. 14. 15. 16. 17.  20,  21,  22,  23, 
and  24,  of  the  WiUamette  Meridian. 

T.  33  S.,  R.  10  W.,  Sees.  13, 14,  23,  24, 
25,  and  36,  of  the  Willamette  Meridian. 

T.  34  S.  R.  10  W.,  Sees.  1.  and  12.  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-25  takei 
Bureau  of  Land  Managemei 
Orford  1978.  and  Canyonvi) 
Oregon. 
Coos.  Curry,  and  Douglas  C 

T.  31  S..  R.  9  W..  Sees.  31, 
the  Willamette  Meridian. 

T.  32  S.,  R.  9  W..  Sees.  1, '. 
8,  9, 10, 11, 12. 13. 14. 15, 16, 
and  21.  of  the  Willamette  W 

T.  32  S..  R.  10  W.,  Sees.  1, 
8,  9, 10. 11, 12. 13, 14. 15. 16, 
21,  22,  23,  24,  26,  27,  28,  29, ! 
34,  and  35,  of  the  Willamett 

T.  33  S.,  R.  10  W..  Sees.  2, 
16,  21,  22,  28,  27  28,  29,  30,  3 
and  35,  of  the  Willamette  K 

T.  34  S.,  fL  10  W..  Sees.  3, 
of  the  Willamette  Meridian 

T.  34  S..  R.  10  V4  W.,  Sect 
of  the  Willamette  Meridian 

T.  32  S.,  R.  11  W.,  Sees.  8 

20.  21,  22,  23,  24,  25,  26,  27, 1 
32,  33,  34.  35.  and  36.  of  the 
Meridian. 

T.  33  S..  R.  11  W..  Sees.  7 
12. 13, 14, 15. 16, 17, 18. 19. : 
24,  25,  26,  27,  28.  29,  30.  31. 1 
and  36,  of  the  Willamette  K 

T.  34  S..  R.  11  W..  Sees.  1 
11. 12. 13. 14. 15. 17. 18. 19, : 
27,  28,  30.  31.  and  32.  of  the 
Meridian. 

T.  32  S..  R.  12  W..  Sees.  2 
34. 35.  and  36.  of  the  Willai 
Meridian. 

T.  33  S..  R.  12  W..  Sees.  8 
13. 14. 15. 16. 17. 19.  20.  21. 
26.  27,  28.  29.  30.  31.  32.  33, 
of  the  Willamette  Meridian 

T.  34  S..  R.  12  W.,  Sees.  1 
8,  9, 10, 11, 12. 13. 14, 16, 17 

21,  of  the  Willamette  Meric 
T.  33  S..  R.  13  W..  Sees.  2 

of  the  Willamette  Meridiar 
T.  34S..  R.  13  W.,  Secs.l 

and  14.  of  the  Willamette  » 
Excluding  from  the  abov 

land  within  the  Wild  Rogui 

and  any  private  lands. 
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0                 5  MIL£S 



Description  of  0-25  taken  solely  from 
Bureau  of  Land  Management  Maps;  Port 
Orford  1978,  and  Canyonville  1979, 
Oregon. 
Coos,  Curry,  and  Douglas  Counties 

T.  31  S.,  R.  9  W.,  Sees.  31,  and  33.  of 
the  Willamette  Meridian. 

T.  32  S.,  R.  9  W.,  Sees.  1,  2,  3. 4,  5. 6.  7, 
8.  9. 10. 11. 12, 13, 14, 15. 16, 17, 18.  20. 
and  21,  of  the  Willamette  Meridian. 

T.  32  S..  R.  10  W..  Sees.  1. 2.  3. 4.  5, 6.  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16. 17. 18, 19.  20. 
21.  22.  23.  24.  26.  27.  28.  29.  30.  31.  32.  33. 
34.  and  35,  of  the  Willamette  Meridian. 

T.  33  S.,  R.  10  W.,  Sees.  2,  3,  4,  9, 10, 15. 
16,  21,  22,  28,  27  28,  29,  30,  31,  32,  33,  34. 
and  35.  of  the  Willamette  Meridian. 

T.  34  S..  fL  10  W.,  Sees.  3, 4.  5,  and  6, 
of  the  Willamette  Meridian. 

T.  34  S.,  R.  10  V4  W.,  Sees.  6,  7,  and  18, 
of  the  Willamette  Meridian. 

T.  32  S.,  R.  11  W.,  Sees.  8,  9, 16. 17. 19. 

20.  21,  22,  23,  24,  25,  26,  27,  28,  29,  30.  31. 
32.  33.  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  33  S.,  R.  11  W.,  Sees.  7, 8. 9, 10, 11, 
12, 13, 14, 15. 16, 17, 18, 19,  20.  21,  22.  23. 
24.  25.  26.  27.  28.  29.  30,  31.  32,  33,  34.  35. 
and  36.  of  the  Willamette  Meridian. 

T.  34  8..  R.  11  W..  Sees.  1.  4.  5.  6.  7.  8.  9. 
11, 12, 13, 14, 15, 17, 18, 19,  21,  22.  23.  24. 
27.  28.  30,  31,  and  32,  of  the  Willamette    . 
Meridian. 

T.  32  S.,  R.  12  W.,  Sees.  25,  26,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  33  S.,  R.  12  W.,  Sees.  8,  9. 10. 11. 12. 
13. 14. 15, 16, 17, 19,  20,  21,  22,  23,  24.  25, 
26,  27,  28,  29,  30,  31,  32,  33,  34.  35.  and  38, 
of  the  Willamette  Meridian. 

T.  34  S.,  R.  12  W..  Sees.  1,  2,  3,  4,  5,  6.  7. 
8.  9. 10. 11. 12. 13. 14. 16. 17, 18,  20,  and 

21,  of  the  Willamette  Meridian. 

T.  33  S.,  R.  13  W.,  Sees.  24,  25,  and  36, 
of  the  Willamette  Meridian. 

T.  34  S..  R.  13  W.,  Sees.  1,  2, 11, 12. 13. 
and  14,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
land  vsrithin  the  Wild  Rogue  Wilderness, 
and  any  private  lands. 
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Description  of  0-26  taken  solely  from 
Bureau  of  Land  Management  Map; 
Roseburg  1979,  and  Canyonville  1979, 
Oregon. 

Douglas,  Jackson,  and  Josephine 
Counties 

T.  29  S..  R.  7  W.,  Sees.  15, 19,  21,  22,  23, 
27,  and  33,  of  the  Willamette  Meridian. 

T.  29  S.,  R.  8  W.,  Sees.  11, 13. 14, 15.  23. 
24,  25.  26,  27,  33,  34.  and  35.  of  the 
Willamette  Meridian. 

T.29V2  S.,  R.  7  W.,  Sees.  33,  and  34.  of 
the  Willamette  Meridian. 

T.  30  S..  R.  7  W..  Sees.  3.  4.  5.  6.  7.  8,  9. 
10, 15. 16. 17. 18. 19,  20,  21,  22,  27.  28.  29. 
30,  31,  32,  33.  34.  and  35.  of  the 
Willamette  Meridian. 

T.  30  S..  R.  8  W..  Sees.  1.  2,  3,  4,  5,  6.  7, 
8,  9, 10, 11, 12. 13. 14. 15. 16. 17, 18, 19,  20, 
21,  22,  23.  24.  25.  26.  27.  28.  29.  30.  31.  32. 
33.  34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  30  S..  R.  9  W..  Sees.  25,  and  36,  of 
the  Willamette  Meridian. 

T.  31  S.,  R.  5  W..  Sees.  3,  5,  6,  7.  8.  9. 10, 
11, 14. 15. 17.  and  18.  of  the  Willamette 
Meridian. 

T.  31  S..  R.  6  W..  Sees.  1.  7,  9, 11, 12, 13, 
14, 15, 16, 17, 18, 19,  21,  22,  and  23,  of  the 
Willamette  Meridian. 

T.  31  S.,  R.  7  W.,  Sees.  1,  2,  3,  4.  5.  6.  7. 
8.  9. 10. 11, 12, 13, 14, 15, 16, 17, 18, 19.  20. 

21.  22,  23.  24.  25,  26,  27,  28,  29,  30,  31,  32, 
33,  M,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  31  S.,  R.  8  W.,  Sees.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15. 16. 17. 19.  20.  21. 

22.  23,  24,  25,  26,  27,  28,  29,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  31  S.,  R.  9  W.,  See.  1,  of  the 
Willamette  Meridian. 

T.  32  S.,  R.  6  W.,  Sees.  15, 17, 18, 19,  20, 
21,  and  29,  of  the  Willamette  Meridian. 

T.  32  S.,  R.  7  W.,  Sees.  1,  2,  3,  4,  5,  6.  7. 
8.  9. 10. 11. 12. 13. 14. 15. 16. 17, 19.  20.  21. 

23.  29.  30.  and  31.  of  the  Willamette 
Meridian.T.  32  S..  R.  8  W..  See.  25,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-27  taken  so 
Bureau  of  Land  Management  Si 
Mineral  Management  Map;  Ro« 
1983,  Oregon. 
Coos  County 

T.  25  S.,  R.  10  W.,  Sees.  31.  32 
of  the  Willamette  Meridian. 

T.  28  S..  R.  9  W..  Sees.  17, 18. 

28.  29,  30,  31,  32,  and  33.  of  the 
Willamette  Meridian. 

T.  26  S..  R.  10  W..  Sees.  3.  4. ! 
10. 11, 13, 14. 15. 16. 17. 18, 19. '. 
23.  24.  25.  26.  27.  28,  29,  30,  31, ! 
35,  and  36,  of  the  Willamette  h 

T.  27  S.,  R.  9  W.,  Sees.  4,  5,  6 
17, 18. 19.  20.  21,  22,  23,  24,  25. : 

29,  30,  31,  32,  and  33,  of  the  Wi 
Meridian. 

T.  27  S.,  R.  10  W..  Sees.  1.  2. 
8.  9. 10. 11, 12. 13. 14. 15, 16, 17, 
21,  22,  23,  24,  25,  26,  27.  28,  29, : 
33,  34,  35,  and  36,  of  the  Willai 
Meridian. 

T.  28  S.,  R.  9  W.,  Sees.  4,  5,  6 
14. 15, 16, 17, 18, 19,  20,  21.  22. 
27,  28,  29,  30,  31,  32.  and  33.  of 
Willamette  Meridian. 

T.  28  S..  R.  10  W..  Sees.  1.  2, 
8.  9. 10. 11. 12. 13. 14. 15. 16. 17 
21.  22.  23.  24.  25.  26.  27.  28.  29, 
35.  and  36.  of  the  Willamette ) 


Description  of  0-28  taken  so 
Bureau  of  Land  Management  U 
Cottage  Grove  1979.  and  Roseb 
Oregon. 
Douglas  County 

T.  23  S..  R.  8  W..  Sees.  3. 4.  5, 
10. 11. 13. 14, 15. 16. 17. 18. 19.  2 
23.  26.  27.  28.  29.  30.  31,  32,  33,  3 
of  the  Willamette  Meridian. 

T.  23  S.,  R.  9  W..  Sees.  6.  7,  8, 
16, 17,  20.  21.  22.  23,  24,  25.  26,  i 
29,  of  the  Willamette  Meridian 

T.  23S.,  R.  low..  Seel,  oftl 
Willamette  Meridian. 

T.  24  S.,  R.  7  W.,  Sees.  6,  7.  II 
of  the  Willamette  Meridian. 

T.  24  S.,  R.  8  W..  Sees.  1.  2.  3, 
12. 13. 14. 15. 16. 17,  20,  21,  22, : 

26,  27,  28,  29,  33,  34.  35.  and  36. 
Willamette  Meridian. 

T.  25  S..  R.  7  W.,  Sees.  17, 18 

27,  28,  29,  30,  31,  32,  and  33,  of 
Willamette  Meridian. 

T.  25  S.,  R.  8  W.,  Sees.  1,  2,  3 
10, 11, 13, 14. 15, 16,  23,  24,  25, : 
the  Willamette  Meridian. 

T.  26  S.,  R.  7  W.,  Sees.  4,  5,  6 
g.  of  the  Willamette  Meridian. 

T.  28  S..  R.  8  W..  Sees.  1.  anc 
Willamette  Meridian. 

Excluding  any  private  lands 
the  above  area. 


esday.  August  13,  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56.  No.  156  /  Tuesday,  August  13.  1991  /  Proposed  Rules 


40097 


Description  of  0-27  taken  solely  from 
Bureau  of  Land  Management  Surface- 
Mineral  Management  Map;  Roseburg 
1983,  Oregon. 
Coos  County 

T.  25  S.,  R.  10  W.,  Sees.  31.  32,  and  33. 
of  the  Willamette  Meridian. 

T.  28  S.,  R.  9  W.,  Sees.  17, 18. 19.  20.  21. 

28,  29,  30,  31.  32.  and  33.  of  the 
Willamette  Meridian. 

T.  26  S..  R.  10  W..  Sees.  3.  4.  5.  6,  7,  8. 9. 
10. 11, 13, 14. 15, 16, 17, 18, 19,  20.  21.  22. 
23.  24.  25.  28.  27.  28,  29,  30,  31,  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  27  S..  R.  9  W.,  Sees.  4,  5,  6,  7,  8,  9. 16, 
17, 18, 19,  20,  21,  22,  23,  24,  25.  26,  27.  28, 

29,  30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  27  S.,  R.  10  W.,  Sees.  1.  2.  3,  4.  5.  6.  7. 
8,  9, 10, 11, 12. 13. 14. 15, 16, 17, 18, 19.  20. 
21.  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33.  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  28  S.,  R.  9  W.,  Sees.  4,  5,  6,  7,  8.  9, 13. 
14. 15, 16. 17, 18, 19,  20,  21.  22.  23.  25.  26. 
27,  28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  28  S..  R.  10  W..  Sees.  1.  2.  3,  4.  5.  6.  7. 
8.  9, 10, 11, 12. 13. 14. 15. 16, 17, 18, 19,  20. 
21,  22.  23,  24,  25.  26.  27,  28,  29,  30.  33.  34. 
35.  and  36,  of  the  Willamette  Meridian. 


T.  28  S.,  R.  11  W.,  Sees.  25,  and  36,  of 
the  Willamette  Meridian. 

T.  29  S.,  R.  9  W.,  Sec.  5,  of  the 
Willamette  Meridian. 


Description  of  0-28  taken  solely  from 
Bureau  of  Land  Management  Map; 
Cottage  Grove  1979,  and  Roseburg  1979, 
Oregon. 
Douglas  County 

T.  23  S..  R.  8  W.,  Sees.  3,  4.  5.  6,  7.  8,  9. 
10, 11, 13, 14. 15. 16. 17. 18, 19,  20,  21,  22. 
23,  26,  27,  28.  29,  30,  31,  32,  33,  34.  and  35. 
of  the  Willamette  Meridian. 

T.  23  S..  R.  9  W.,  Sees.  6.  7,  8, 13, 14, 15, 
16, 17,  20,  21.  22,  23,  24,  25.  26,  27,  28.  and 
29,  of  the  Willamette  Meridian. 

T.  23  S.,  R.  10  W.,  Sec.  1.  of  the 
Willamette  Meridian. 

T.  24  S..  R.  7  W.,  Sees.  6,  7, 18,  and  19, 
of  the  Willamette  Meridian. 

T.  24  S.,  R.  8  W..  Sees.  1.  2.  3,  9. 10. 11. 
12. 13. 14. 15. 16, 17,  20,  21,  22,  23,  24.  25. 

26.  27,  28,  29,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  25  S.,  R.  7  W.,  Sees.  17, 18. 19.  20,  21. 

27.  28.  29.  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  25  S.,  R.  8  W.,  Sees.  1,  2,  3,  4,  5,  8,  9, 
10, 11, 13, 14, 15, 16,  23,  24,  25,  and  38,  of 
the  Willamette  Meridian. 

T.  26  S.,  R.  7  W.,  Sees.  4,  5,  6,  7,  8,  and 
9.  of  the  Willamette  Meridian. 

T.  26  S.,  R.  8  W.,  Sees.  1.  and  12.  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


T.  29  S.,  R.  10  W.,  Sees.  1,  2,  and  3,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-29  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Cottage  Grove  1979,  and  Reedsport  1980, 
Oregon. 
Douglas  County 

T.  20  S.,  R.  10  W.,  Sees.  35,  and  36,  of 
the  Willamette  Meridian. 

T.  20  S.,  R.  9  W.,  Sees.  31,  32,  and  33. 
of  the  Willamette  Meridian. 

T.  21  S.,  R.  11  W.,  Sees.  23,  24,  25,  26. 
27,  28,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  21  S.,  R.  10  W.,  Sees.  1,  2,  3,  7,  8,  9, 
10, 11, 12. 13, 14, 15, 16, 17, 18, 19.  20.  21, 
22,  23,  24,  25,  26,  27,  28,  29,  30,  31.  32.  33, 
34.  35,  and  36,  of  the  Willamette 
Meridian. 

T.  21  S.,  R.  9  W.,  Sees.  4.  5,  6,  7,  8.  9. 16, 
17, 18, 19,  20,  21„  28,  29,  30,  31,  32,  and 
33,  of  the  Willamette  Meridian. 

T.  22  S.,  R.  10  W.,  Sees.  1,  2.  3,  4.  5.  6.  8. 
9, 10. 11.  and  12,  of  the  Willamette 
Meridian. 

T.  22  S.,  R.  9  W.,  Sees.  4,  5,  6,  7,  8,  and 
9,  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


0  5  M!L£S 

1  I    1    I    I    I 


Description  of  O-30  taken  solely  from 
Bureau  of  Land  Management  Map; 
Cottage  Grove  1979,  Oregon. 
Douglas  and  Lane  Counties 

T.  19  S.,  R.  6.  W.,  Sees.  1.  2,  3,  4,  5.  6,  7, 
8.  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19.  20. 
21.  22.  23.  24.  25,  26.  27,  28,  29,  30.  31.  32. 
33.  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  19  S.,  R.  5  W.,  Sees.  7, 17. 18. 19.  20. 
21.  27.  28.  29.  30.  31.  32.  33,  and  34,  of  the 
Willamette  Meridian. 

T.  20  S.,  R.  6  W.,  Sees.  1,  2.  3.  4.  5.  6.  7, 
8.  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21.  22.  23.  24,  25,  26,  27,  28,  29.  30,  31,  32. 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  20  S.,  R.  5  W.,  Sees.  3,  4,  5,  6.  7,  8,  9, 
10, 11. 14, 15, 16, 17, 18, 19,  20,  21,  22,  23, 
26,  27,  28,  29,  30,  31,  32,  33,  34,  and  35,  of 
the  Willamette  Meridian. 

T.  21  S..  R.  7  W..  Sees.  1. 13.  25.  35.  and 
36,  of  the  Willamette  Meridian. 

T.  21  S.,  R.  6  W.,  Sees.  1,  2,  3, 4,  5,  6.  7. 
8.  9. 10, 11, 12. 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  27,  28.  29,  30,  31,  32.  and  33. 
of  the  Willamette  Meridian. 

T.  21.  S.,  R.  5  W.,  Sees.  7,  and  19,  of 
the  Willamette  Meridian. 

T.  22  S.,  R.  7  W.,  Sees.  1, 11,  and  12.  of 
the  Willamette  Meridian. 

T.  22  S.,  R.  6  W..  Sees.  5.  and  6.  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  in  the 
above  area. 


Description  of  0-31  taken  s 
Bureau  of  Land  Management  1 
Cottage  Grove  1979.  and  Reed 
and  Eugene  1980,  Oregon. 
Lane  and  Douglas  Counties 

T.  18  S.,  R  11  W.,  Sees.  13.  2- 
33,  34,  35,  and  36,  of 

the  Willamette  Meridian. 

T.  18  S.,  R.  10  W.,  Sees.  15.  K 
19.  20.  21.  22,  23,  25,  26,  27,  28, : 

32,  33,  34,  and  35,  of  the  Willar 
Meridian. 

T.  18  S.,  R.  9  W.,  Sees.  25,  26 

33,  34,  35,  and  36,  of  the  Willar 
Meridian. 

T.  18  S.,  R.  8  W.,  Sees.  19,  29, 
and  32,  of  the  Willamette  Meri( 

T.  19  S.,  R.  11  W.,  Sees.  1,  2,  i 
24,  and  25,  of  the  Willamette  M 

T.  19  S.,  R.  10  W.,  Sees.  1,  2,  J 
8,  9, 10, 11, 12, 13, 14. 15, 16, 17, 
21,  22,  23,  24,  25.  26.  27.  28.  29, 2 
35,  and  36,  of  the  Willamette  W, 

T.  19  S.,  R.  9  W.,  Sees.  1,  2,  3, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  C 
33.  34,  35,  and  36,  of  the  Willan 
Meridian. 

T.  19  S.,  R  8  W..  Sees.  6.  7.  II 
and  31.  of  the  Willamette  Meri 

T.  20  S.,  R.  10  W.,  Sees.  1, 11 
23,  24,  25,  and  26,  of  the  Willar 
Meridian. 

T.  20  S.,  R.  9  W.,  Sees.  1,  2,  3 
8,  and  9,  of  the  Willamette  Mei 

Excluding  any  private  lands 
the  above  area. 


JMI 


Tuesday.  August  13,  1991  /  Proposed  Rules 


'        Federal  Register  /  Vol.  56.  No.  156  /  Tuesday,  August  13.  1991  /  Proposed  Rules 40099 

Description  of  0-31  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Cottage  Grove  1979,  and  Reedsport  1980, 
and  Eugene  1980,  Oregon. 
Lane  and  Douglas  Counties 

T.  18  S..  R.  11  W..  Sees.  13.  24.  25.  26. 
33.  34,  35,  and  36,  of 

the  Willamette  Meridian. 

T.  18  S.,  R.  10  W..  Sees.  15, 16. 17. 18, 
19.  20.  21.  22.  23.  25,  26,  27,  28.  29.  30.  31, 

32.  33.  34.  and  35.  of  the  Willamette 
Meridian. 

T.  18  S..  R.  9  W..  Sees.  25.  26.  27.  28.  32. 

33.  34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  18  S..  R.  8  W..  Sees.  19.  29.  30.  31. 
and  32.  of  the  Willamette  Meridian. 

T.  19  S..  R.  11  W.,  Sees.  1.  2.  3.  4. 12. 13, 
24.  and  25.  of  the  Willamette  Meridian. 

T.  19  S..  R.  10  W..  Sees.  1.  2.  3.  4.  5.  6.  7. 
8.  9. 10. 11. 12. 13. 14. 15. 16. 17. 18, 19,  20, 
21.  22.  23.  24,  25,  26,  27,  28,  29,  30,  33,  34, 
35.  and  36.  of  the  Willamette  Meridian. 

T.  19  S..  R.  9  W..  Sees.  1.  2.  3.  4.  5.  6.  7. 
8.  9. 10. 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24.  25.  26.  27.  28.  29.  30.  31.  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  19  S.,  R.  8  W.,  Sees.  6,  7, 18, 19.  30. 
and  31.  of  the  Willamette  Meridian. 

T.  20  S.,  R.  10  W..  Sees.  1. 11. 12. 13, 14. 
23.  24.  25,  and  26,  of  the  Willamette 
Meridian. 

T.  20  S..  R.  9  W.,  Sees.  1,  2.  3.  4.  5.  6.  7. 
8,  and  9.  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-32  taken  solely  from 
Bureau  of  Land  Management  Map; 
Eugene  1980.  Oregon. 
Lincoln.  Benton,  and  Lane  Counties 

T.  14  S..  R.  9  W..  Sec.  25.  of  the 
Willamette  Meridian. 

T.  14  S.,  R.  8  W..  Sees.  19.  20.  21.  22,  27, 
28.  29.  30.  31,  32.  33,  and  34.  of  the 
Willamette  Meridian. 

T.  14  S..  R.  7  W..  Sees.  13. 19.  20.  21.  23. 
24.  25.  26.  27.  28.  29.  30.  31.  32.  33.  34.  35. 
and  36.  of  the  Willamette  Meridian. 

T.  15  S..  R.  9  W..  Sees.  1.  2,  3.  4.  9. 10. 
11. 12. 13. 14. 15. 16.  21.  22.  23.  24.  25,  26, 
27,  28.  33.  34.  35.  and  36,  of  the 
Willamette  Meridian. 

T.  15  S..  R.  8  W..  Sees.  1.  2.  3,  4,  5.  6,  7, 
8,  9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19.  20. 

21.  22.  23,  24.  25.  26.  27.  28.  29.  30.  31.  32. 
33.  34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  15  S.,  R.  7  W..  Sees.  3.  4,  5.  and  6.  of 
the  Willamette  Meridian. 

T.  16  S..  R.  9  W..  Sees.  1.  2.  3, 4.  7,  8.  9. 
10. 11, 12, 13,14,15,16, 17, 18, 19,  20,  21, 

22,  23,  24,  25,  26,  27,  28,  29,  30,  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  16  S.,  R.  8  W.,  Sees.  1.  2,  3,  4,  5,  6,  7, 
8,  9, 10. 11. 12. 13. 14. 15. 16. 17. 18, 19,  20, 
21,  22,  23,  24,  25,  26.  27.  28.  29.  30.  31.  32, 
33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  17  S.,  R.  10  W.,  Sees.  12, 13,  and  24, 


of  the  Willamette  Meridian. 

T.  17  S.,  R.  9  W.,  Sees.  1,  2,  3,  4,  5.  6,  7, 
8, 17, 18, 19,  and  20,  of  the  Willamette 
Meridian. 


T.  17  S.,  R.  8  W.,  Sees.  5,  and  6,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


0  7  MILES 

'  '  I  '  '  I  I  ' 


■I- 

I 


T.16S. 


T.17S 


Si 


D-32 


Description  of  0-34  taken  so 
U.S.  Geological  Survey  Map;  V 
1980,  Bureau  of  Land  Manageir 
Eugene  1980,  and  Corvallis  198 
Lincoln  and  Benton  Counties 

T.  12  S.,  R.  11  W.,  Sees.  12,  i; 
24,  25,  26,  35,  and  36,  of  the  WiJ 
Meridian. 

T.  12  S.,  R.  10  W.,  Sees.  1.  2, ; 
9, 10, 11, 12, 16, 17, 18, 19,  20,  21 
30,  31,  32,  and  33,  of  the  Willan 
Meridian. 

T.  13  S.,  R.  11  W.,  Sees.  1,  2, : 
14, 15,  23,  24,  25,  26,  35,  and  36, 
Willamette  Meridian. 

T.  13  S.,  R.  10  Vi  W.,  Sees.  6 1 
the  Willamette  Meridian. 

T.  13  S.,  R.  10  W.,  Sees.  1,  2, ; 
9, 10, 11, 12. 13, 14, 15, 16, 17,  U 
21,  22,  23,  24,  25,  26,  27,  28,  29, : 
33,  34,  35,  and  36,  of  the  Willan 
Meridian. 

T.  13  S.,  R.  9  W.,  Sees.  6,  7,  li 
28.  29.  30.  31.  32.  and  33.  of  the 
Willamette  Meridian. 

T.  14  S.,  R.  11  W.,  Sees.  1,  2, 1 
of  the  Willamette  Meridian. 

T.  14  S.,  R.  10  W.,  Sees.  2,  3,  A 
9. 10. 11. 14, 15, 16, 17,  and  18,  o 
Willamette  Meridian. 

Excluding  from  the  above  art 
lands  within  the  Drift  Creek  W 
and  any  private  lands. 


Description  of  0-33  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Corvallis  1980,  and  Eugene  1980.  Oregon. 
Lincoln  and  Benton  Counties 

T.  12  S..  R.  8  W..  Sees.  3.  4,  5,  7,  8,  9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19,  20,  21,  22, 
23,  24,  25,  26,  27.  28.  29.  30.  31.  32,  33,  34, 
35.  and  36.  of  the  Willamette  Meridian. 

T.  12  S..  R.  7  W..  Sees.  10. 11. 12. 13. 14. 
15, 16, 17, 18, 19,  20,  21,  22,  23,  24,  25,  26, 
27.  28.  29.  30,  31,  32,  33,  34,  35,  and  36.  of 
the  Willamette  Meridian. 

T.  13  S.,  R.  8  W.,  Sees.  1,  2,  3,  4.  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  13  S.,  R.  7  W.,  Sees.  2,  3,  4,  5,  6,  7,  8, 
9, 10, 11, 15, 16, 17. 18. 19.  20,  and  21,  of 
the  Willamette  Meridian. 

T.  14  S.,  R.  8  W.,  Sec.  5,  of  the 
Willamette  Meridian. 

Excliilbng  any  private  lands  within 
the  above  area. 


Description  of  0-35  taken  so 
Bureau  of  Land  Management  V 
Yamhill  River  1980,  and  Corval 
Oregon. 
Lincoln  and  Tillamook  Countie 

T.  5  S.,  R.  10  W..  Sees.  32.  33. 
35.  of  the  Willamette  Meridian. 

T.  6  S..  R.  11  W..  Sees.  1.  2.  3, 
13, 14, 15,  22,  23,  and  24,  of  the 
Willamette  Meridian. 

T.  6  S.,  R.  10  W.,  Sees.  2,  3,  4, 
9. 10, 11, 12. 14, 15, 16, 17, 18, 18 
22,  23,  26,  27,  28,  and  32,  of  the 
Willamette  Meridian. 

T.  7  S.,  R.  10  W.,  Sees.  3,  4,  5, 
11, 12, 13, 14, 15, 16, 17, 18,  20,  2 
24,  25,  26,  27,  28,  29,  31,  32,  33, 2 
of  the  Willamette  Meridian. 

T.  7  S.,  R.  9  W.,  Sec.  19,  of  thi 
Willamette  Meridian. 

T.  8  S.,  R.  10  W.,  Sees.  1,  2,  3, 
8,  9, 10, 11, 12, 13, 14, 15, 16,  23. 
26,  of  the  Willamette  Meridian 

Excluding  any  private  lands 
the  above  area. 
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te  Meridian. 

v.,  Sees.  1,  2.  3,  4.  5,  6,  7, 
20,  of  the  Willamette 


T.  17  S.,  R.  8  W.,  Sees.  5,  and  6,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


0  5  MILES 

'    I    I    I    I    ' 


Description  of  0-34  taken  solely  from 
U.S.  Geological  Survey  Map;  Waldport 
1980,  Bureau  of  Land  Management  Map; 
Eugene  1980,  and  Corvallis  1980,  Oregon. 
Lincohi  and  Benton  Counties 

T.  12  S.,  R.  11  W.,  Sees.  12, 13, 14,  23, 
24,  25,  26,  35.  and  36,  of  the  Willamette 
Meridian. 

T.  12  S.,  R.  10  W.,  Sees.  1,  2,  3,  4,  5,  7,  8, 
9, 10, 11, 12, 16, 17, 18, 19,  20,  21,  28,  29, 
30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  13  S.,  R.  11  W.,  Sees.  1,  2, 11, 12, 13. 
14, 15,  23,  24,  25,  26,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  13  S.,  R.  10  Vi  W.,  Sees.  6  and  7,  of 
the  Willamette  Meridian. 

T.  13  S.,  R.  10  W.,  Sees.  1,  2,  3, 4.  5,  6.  7, 
9, 10, 11, 12. 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22.  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  13  S.,  R.  9  W.,  Sees.  6,  7, 18. 19,  20, 
28.  29.  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  14  S.,  R.  11  W.,  Sees.  1,  2, 11,  and  12. 
of  the  Willamette  Meridian. 

T.  14  S.,  R.  10  W.,  Sees.  2,  3,  4,  5,  6,  7,  8. 
9. 10. 11. 14. 15. 16, 17,  and  18,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Drift  Creek  Wilderness, 
and  any  private  lands. 


Description  of  0-35  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Yamhill  River  1980,  and  Corvallis  1980. 
Oregon. 
Lincoln  and  Tillamook  Counties 

T.  5  S..  R.  10  W..  Sees.  32.  33.  34.  and 
35,  of  the  Willamette  Meridian. 

T.  6  S.,  R.  11  W.,  Sees.  1,  2,  3, 10, 11, 12, 
13, 14, 15,  22,  23,  and  24,  of  the 
Willamette  Meridian. 

T.  6  S.,  R.  10  W.,  Sees.  2,  3.  4,  5,  6,  7,  8, 
9, 10, 11, 12, 14, 15, 16, 17, 18, 19,  20,  21, 
22,  23,  26,  27,  28,  and  32,  of  the 
Willamette  Meridian. 

T.  7  S.,  R.  10  W.,  Sees.  3,  4,  5,  7,  8,  9, 10, 
11, 12, 13, 14, 15, 16, 17, 18,  20,  21,  22,  23, 
24,  25,  26,  27,  28,  29,  31,  32,  33,  34,  and  35, 
of  the  Willamette  Meridian. 

T.  7  S.,  R.  9  W.,  Sec.  19.  of  the 
Willamette  Meridian. 

T.  8  S..  R.  10  W..  Sees.  1.  2.  3.  4.  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16,  23,  24,  and 
26,  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  0-36  taken  solely  from 
Bureau  of  Land  Management  Map; 
Yamhill  River  1980.  Oregon. 
Tillamook  and  Yamhill  Counties 

T.  2  S.,  R.  8  W.,  Sees.  30,  31,  32,  33,  and 
34,  of  the  Willamette  Meridian. 

T.  3  S.,  R.  9  W.,  Sees.  1,  and  12,  of  the 
Willamette  Meridian. 

T.  3  S.,  R.  8  W.,  Sees.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25.  26,  27,  28,  29,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  3  S.,  R.  7  W.,  Sees.  5,  7,  8,  9, 10, 11, 
12. 13, 14, 15, 16, 17, 18. 19,  20,  21,  22,  23, 
24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  3  S.,  R.  6  W.,  Sees.  7, 17, 18, 19,  20, 
21,  28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  4  S.,  R.  9  W.,  Sees.  8,  9, 10, 11, 12. 13, 
14, 15, 16, 17,  22,  23,  24,  25,  26,  27.  and  36 
Willamette  Meridian. 

T.  4  S.,  R.  8  W.,  Sees.  1,  2.  3.  4.  5,  6.  7. 
8.  9, 10, 11, 12, 13, 14, 15, 16. 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 


T.  4  S.,  R.  7  W.,  Sees.  1,  2.  3.  4,  5.  6.  7. 
8,  9, 10, 11, 12, 13, 14, 15, 16. 17.  and  18.  of 
the  Willamette  Meridian. 

T.  4  S.,  R.  6  W.,  Sees.  5.  6,  7,  and  18,  of 
the  Willamette  Meridian. 


T.  5  S.,  R.  9  W.,  Sees.  1.  2. 10, 11, 12, 13, 
14, 15,  22,  23,  and  24,  of  the  Willamette 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


'       Federal  Regit 

Description  of  0-38  taken  sc 
Bureau  of  Land  Management  K 
Corvallis  1980,  Oregon. 
Polk  County 

T.8S.,  R.6W.,  See.  31.  ofth 
Willamette  Meridian. 

T.  9  S..  R.  6  W..  Sees.  5.  6.  an 
Willamette  Meridian. 

T.  9  S.,  R.  7  W.,  Sees.  1,  2.  3. 
12. 13. 14. 15, 16, 

17,  21,  22,  23,  26,  and  35,  of  t] 
Willamette  Meridian. 

Excluding  any  private  lands 
the  above  area. 


Description  of  0-37  taken  solely  from 
Biu^au  of  Land  Management  Map; 
Corvallis  1980,  Oregon. 
Polk  County 

T.  7  S.,  R.  8  W.,  Sees.  1, 12, 13, 14, 15, 
16, 17, 18, 19,  20,  21,  22,  23.  24,  25,  26,  27, 
28,  29,  30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  7  S.,  R.  7  W.,  Sees.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  and  34,  of  the  Willamette  Meridian. 

T.  7  S.,  R.  6  W.,  Sees.  4,  5,  6,  7,  8,  9, 17, 
and  18,  of  the  Willamette  Meridian. 

T.  8  S..  R.  8  W..  Sees.  1,  2,  3,  and  11,  of 
the  Willamette  Meridian. 

T.  8  S.,  R.  7  W.,  Sees.  3,  4,  5,  and  6.  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


0  5  MILES 

1  I    I    I    I 


Description  of  0-39  taken  si 
Bureau  of  Land  Management  1 
Cottage  Grove  1979,  Oregon. 
Douglas  and  Lane  Counties 

T.  21  S.,  R.  4  W..  Sees.  23.  24 
35,  and  36.  of  the  Willamette  > 

T.  22  S.,  R.  4  W.,  Sees.  1,  2, 3 
12. 13, 14, 15,  21,  22,  23,  24,  25, 
and  36.  of  the  Willamette  Mer 

T.  22  S..  R.  3  W..  Sec.  31.  of  i 
Willamette  Meridian. 

T.  23S.,  R.4W.,  Seel,  oftl 
Willamette  Meridian. 

Excluding  any  private  landi 
the  above  area. 
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0  5  MILES 

1  I    I    I    I    I 


Description  of  0-38  taken  solely  from 
Bureau  of  Land  Management  Map; 
Corvallis  1980,  Oregon. 
Polk  County 

T.  8  S.,  R.  6  W.,  Sec.  31,  of  the 
Willamette  Meridian. 

T.  9  S.,  R.  6  W.,  Sees.  5. 6,  and  7,  of  the . 
Willamette  Meridian. 

T.  9  S.,  R.  7  W.,  Sees.  1,  2,  3,  9, 10. 11, 
12. 13. 14. 15. 16, 

17,  21,  22,  23,  26,  and  35,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-39  taken  solely  from 
Bureau  of  Land  Management  Map; 
Cottage  Grove  1979,  Oregon. 
Douglas  and  Lane  Coimties 

T.  21  S.,  R.  4  W.,  Sees.  23,  24,  25.  26.  27. 
35,  and  36,  of  the  Willamette  Meridian. 

T.  22  S.,  R.  4  W.,  Sees.  1,  2.  3, 9, 10, 11, 
12, 13. 14. 15.  21,  22,  23.  24.  25.  26.  27.  35. 
and  36.  of  the  Willamette  Meridian. 

T.  22  S..  R.  3  W.,  Sec.  31,  of  the 
Willamette  Meridian. 

T.  23  S.,  R.  4  W.,  Sec.  1,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  wrtthin 
the  above  area. 
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Description  of  O-40  taken  solely  from 
Bureau  of  Land  Management  Map; 
Medford  1978.  Oregon. 
]ackson  County 

T.  41  S..  R.  1  E.,  Sees.  12.  and  13.  of  the 
Willamette  Meridian. 

T.  40  S..  R.  2  E..  Sees.  11. 12. 13. 14.  23. 
24.  25.  26.  35,  and  36,  of  the  Willamette 
Meridian. 

T.  41  S..  R.  2  E..  Sees.  1,  2.  3.  4.  5.  7,  8. 
9, 10. 11. 12. 13. 14. 15. 16. 17,  and  18,  of 
the  Willamette  Meridian. 
•  T.  39  S..  R.  3  E.,  Sees.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11. 12. 13. 14. 15. 16, 17, 18. 19.  20. 
21.  22.  23.  24.  25,  26.  27.  28.  29,  30  31,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  40  S.,  R.  3  E.,  Sees.  1,  2,  3,  7,  9, 10, 
11. 12. 13. 14, 15, 16. 17. 18, 19,  20,  21,  22, 
23,  24.  25.  26,  27,  28.  29.  30.  31.  32.  33.  34. 
and  35.  of  the  Willamette  Meridian. 

T.  41  S..  R.  3  E..  Sees.  4,  and  5,  of  the 
Willamette  Meridian. 

T.  39  S.,  R.  4  E.,  Sees.  3,  4,  5.  6.  7.  8.  9, 
15. 16. 17. 18. 19.  21.  22.  23.  27.  and  31.  of 
the  Willamette  Meridian. 

T.  40  S..  R.  4  E..  Sees.  7,  8,  9, 17, 18. 19. 
20.  21,  and  29,  of  the  Willamette 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Federal  Regit 

Description  of  0-42  taken  s< 
Bureau  of  Land  Management  I 
Madras  1978.  Oregon. 
Jefferson  County 

T.  11  S..  R.  8  E.,  Sees.  35.  am 
Willamette  Meridian. 

T.  11  S..  R.  9  E..  Sees.  26,  28, 
33,  34.  35.  and  36.  of  the  Willai 
Meridian. 

T.  12  S..  R.  8  E.,  Sees.  1. 2. 11 
of  the  Willamette 

Meridian. 

T.  12  S..  R.  9  E..  Sees.  1.  2,  3, 
a  9. 10, 11,  and  12.  of  the  Willi 
Meridian. 

Excluding  from  the  above  a: 
lands  within  Warm  Springs  In 
Reservation,  and  Mt.  leffersoi 
Wilderness,  and  any  private  1 


Description  of  0-41  taken  solely  from 
Bureau  of  Land  Management  Map; 
Madras  1978.  Oregon. 
Jefferson  County 

T.  10  S..  R.  9  E..  Sec.  36,  of  the 
Willamette  Meridian. 

T.  10  S.,  R.  10  E.,  Sees.  27,  28,  29,  31,  32, 
33,  and  34,  of  the  Willamette  Meridian. 

T.  11  S.,  R.  9  E.,  Sees.  1. 12, 13,  24.  and 
25,  of  the  Willamette  Meridian. 

T.  11  S..  R.  10  E..  Sees.  4.  5,  6.  7.  8.  9. 
16, 17, 18, 19,  20.  21,  29,  and  30,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Warm  Springs  Indian 
Reservation,  and  any  private  lands. 


0                       4  MILES 
I I I I I 


WARM  SPRINGS 
•  INDIAN  RESERVATION 


Description  of  0-44  taken  s 
Bureau  of  Land  Management  1 
1980,  pfegon. 
Jefferson,  Deschutes,  and  Lini 

T.  13  S..  R.7Vt  E..  Sees.  24. 
of  the  Willamette  Meridian. 

T.  13  S.,  R.  8  E.,  Sees.  2.  3,  4. 
14. 15. 16. 19.  20.  21.  22.  28.  29, 
32.  of  the  Willamette  Meridiai 

T.  14  S..  R.  7  Vi  E..  Sees.  1,  a 
the  Willamette  Meridian. 

T.  14  S.,  R.  8  E.,  Sees.  2.  3,  4, 
9, 10, 14, 15. 16,  21.  22,  and  23, 
Willamette  Meridian. 

Excluding  from  the  above  a 
lands  within  Mt.  Jefferson  Wi 
Mt.  Washington  Wilderness, 
private  lands. 
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0                     4  MILES 
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WARM  SPRINGS 
INDIAN  RESERVATION 


Description  of  0-42  taken  solely  from 
Bureau  of  Land  Management  Map; 
Madras  1978.  Oregon. 
Jefferson  County 

T.  11  S..  R.  8  E..  Sees.  35.  and  36.  of  the 
Willamette  Meridian. 

T.  11  S..  R.  9  E..  Sees.  26.  28.  29.  31.  32. 
33,  34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  12  S..  R.  8  E..  Sees.  1.  2. 11.  and  12. 
of  the  Willamette 

Meridian. 

T.  12  S..  R.  9  E..  Sees.  1.  2.  3.  4.  5.  6.  7, 
a  9. 10, 11.  and  12.  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Warm  Springs  Indian 
Reservation,  and  Mt.  Jefferson 
Wilderness,  and  any  private  lands. 


Description  of  0-44  taken  solely  from 
Bureau  of  Land  Management  Map;  Bend 
1980,  O/egon. 
Jefferson,  Deschutes,  and  Linn  Counties 

T.  13  S..  R.7Vi  E.,  Sees.  24.  25,  and  36. 
of  the  Willamette  Meridian. 

T.  13  S..  R.  a  E..  Sees.  2,  3.  4.  9. 10. 11, 
14. 15, 16, 19,  20,  21,  22,  28,  29,  30.  31.  and 
32.  of  the  Willamette  Meridian. 

T.  14  S..  R.  7  Vi  E.,  Sees.  1.  and  12.  of 
the  Willamette  Meridian. 

T.  14  S..  R.  8  E..  Sees.  2.  3.  4.  5. 6.  7.  8. 
9. 10, 14, 15, 16.  21.  22.  and  23.  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Mt.  Jefferson  Wilderness. 
Mt.  Washington  Wilderness,  and  any 
private  lands. 


0  4  MIL£S 

WARM  SPRINGS      I — I — I — I — I 
INDIAN  RESERVATION 


40106 Federal  Register  /  Vol.  56.  No.  156  /  Tuesday.  August  13.  1991  /  Proposed  Rule8 

Description  of  0-45  taken  solely  from 
Bureau  of  Land  Management  Map;  Bend 
1980,  Oregon. 
Deschutes  County 

T.  15  S..  R.  8  E.,  Sees.  1,  2. 12. 13.  24. 
25,  and  36,  of  the  Willamette  Meridian. 

T.  15  S.,  R.  9  E..  Sees.  18. 19.  20.  21,  28. 
29.  30.  31.  32.  and  33.  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Mt.  Washington 
Wilderness  and  Three  Sisters 
Wilderness,  and  any  private  lands. 


I'     Federal  Regit 

Description  of  0-47  taken  so: 
Bureau  of  Land  Management  M 
Nehalem  River  1979.  Oregon. 
Columbia,  Washington.  Clatsoi 
Tillamook  Counties 

T.  4  N.,  R.  6  W.,  Sees.  12, 13. : 
23,  24,  25.  26.  27.  28.  33,  34,  35,  8 
the  Willamette  Meridian. 

T.  4  N.,  R.  5  W..  Sees.  17.  and 
Willamette  Meridian. 

T.  3  N..  R.  6  W..  Sees.  1.  2.  3. 
9. 10. 11. 12, 13. 14. 15. 16. 17. 18 
21.  22.  23.  24,  25.  26.  27.  28.  29.  2 
33,  34,  35,  and  36,  of  the  Willan 
Meridian. 

T.  2  N.,  R.  6  W.,  Sees.  1,  2,  3. 
6,  of  the  Willamette  Meridian. 

T.  3  N.,  R.  5  W.,  Sees.  7,  8,  9. 
19.  20.  21.  2a  29.  30,  31.  32.  and 
Willamette  Meridian. 

T.  2  N.,  R.  5  W.,  Sees.  4.  5.  ar 
Willamette  Meridian. 

Excluding  any  private  lands 
the  above  area. 


Description  of  0-46  taken  solely  from 
Bureau  of  Land  Management  Map; 
Nehalem  River  1979,  Oregon. 
Tillamook  County 

T.  3  N..  R.  9  W.,  Sees.  34,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  3  N.,  R.  8  W.,  Sees.  31,  and  32,  of  the 
Willamette  Meridian. 

T.  2  N.,  R.  10  W.,  Sees.  13,  24.  25,  and 
36.  of  the  Willamette  Meridian. 

T.  2  N..  R.  9  W..  Sees.  1.  2.  3.  4.  5.  6.  7. 
8,  9, 10. 11. 12. 13. 14. 15. 16. 17. 18. 19,  20. 
21,  22.  23.  24.  25.  26.  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  2  N.,  R.  8  W.,  Sees.  5,  6,  7,  8. 17, 18, 
19,  20,  29,  30,  31,  and  32,  of  the 
Willamette  Meridian. 

T.  1  N.,  R.  9  W.,  Sees.  1,  2.  3. 4.  5.  9. 10. 
11. 12. 13. 14. 15,  and  16,  of  the 
Willamette  Meridian. 

T.  1  N.,  R.  8  W.,  Sees.  5,  6,  7,  8, 17,  and 
18,  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-48  taken  so 
Bureau  of  Land  Management  N 
Astoria  1981.  Oregon. 
Clatsop  County 

T.  9  N..  R.  7  W..  Sees.  25.  anc 
Willamette  Meridian. 

T.9N..  R.  6W..  Sec.  31.  ofth 
Willamette  Meridian. 

T.  8  N..  R.  7  W..  Sees.  1.  2. 11 
14,  23,  24,  25,  26,  and  36,  of  the 
Willamette  Meridian. 

T.  8  N..  R.  6  W.,  Sees.  5.  6.  7, 
19.  20.  27.  28.  29.  30.  31.  32.  33. ', 
36.  of  the  Willamette  Meridian 

T.  7  N..  R.  7  W..  Sees.  1.  2.  ai 
the  Willamette  Meridian. 

T.  7  N..  R.  6  W..  Sees.  1.  2.  3. 
8,  9. 10. 11. 12, 13, 14, 15, 16. 17, 
21.  22.  23.  24.  25.  26.  27.  28.  29. : 
33.  34.  35.  and  36.  of  the  Willai 
Meridian. 

Excluding  from  the  above  ai 
land  within  the  Julia  Butler  Ha 
Refuge  for  the  Columbian  Whi 
Deer  area,  the  Columbia  Rivei 
private  lands. 
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Description  of  0-47  taken  solely  from 
Bureau  of  Land  Management  Map; 
Nehalem  River  1979,  Oregon. 
Columbia,  Washington,  Clatsop,  and 
Tillamook  Counties 

T.  4  N.,  R.  6  W.,  Sees.  12, 13, 14,  21.  22. 
23,  24,  25,  26,  27,  28,  33,  34.  35.  and  36,  of 
the  Willamette  Meridian. 

T.  4  N..  R.  5  W.,  Sees.  17,  and  18,  of  the 
Willamette  Meridian. 

T.  3  N.,  R.  6  W.,  Sees.  1,  2,  3.  4.  5,  7.  8. 
9. 10. 11. 12, 13. 14. 15. 16. 17. 18. 19.  20. 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32. 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  2  N..  R.  6  W.,  Sees.  1.  2.  3,  4,  5.  and 
6.  of  the  Willamette  Meridian. 

T.  3  N.,  R.  5  W..  Sees.  7.  8.  9, 16, 17, 18. 
19,  20,  21,  28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  2  N.,  R.  5  W.,  Sees.  4.  5,  and  6,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  0-48  taken  solely  from 
Bureau  of  Land  Management  Map; 
Astoria  1981,  Oregon. 
Clatsop  County 

T.  9  N.,  R.  7  W.,  Sees.  25.  and  36,  of  the 
Willamette  Meridian. 

T.  9  N..  R.  6  W..  Sec.  31.  of  the 
Willamette  Meridian. 

T.  8  N..  R.  7  W.,  Sees.  1.  2. 11. 12. 13, 
14,  23,  24,  25,  26,  and  36,  of  the 
Willamette  Meridian. 

T.  8  N.,  R.  6  W.,  Sees.  5,  6.  7.  8. 17. 18. 
19.  20.  27.  28,  29,  30,  31,  32,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  7  N.,  R.  7  W.,  Sees.  1,  2,  and  13.  of 
the  Willamette  Meridian. 

T.  7  N..  R.  6  W..  Sees.  1.  2.  3.  4.  5,  6,  7, 
8,  9, 10, 11, 12. 13. 14. 15. 16, 17, 18, 19.  20. 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  ]ulia  Butler  Hansen 
Refuge  for  the  Columbian  White  Tail 
Deer  area,  the  Columbia  River,  and  any 
private  lands. 
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Description  of  0-49  taken  solely  from 
Bureau  of  Land  Management  Map; 
Corvallis  1980.  Oregon. 
Polk.  Lincoln,  and  Benton  Coimties 

T.  9  S..  R.  8  W..  Sees.  27.  28.  29  30.  32. 
33,  34,  35,  and  36.  of  the  Willamette 
Meridian. 

T.  9  S.,  R.  7  W.,  Sees.  29,  30,  31,  32,  and 
33,  of  the  Willamette  Meridian. 

T.  10  S.,  R.  8  W..  Sees.  1.  2.  3,  4,  5,  8,  9, 
10, 11. 12. 13.  and  24,  of  the  Willamette 
Meridian. 

T.  10  S.,  R.  7  W..  Sees.  4.  5,  6,  7,  8,  9. 10. 
15. 16. 17. 18. 19.  21.  22,  27,  and  28,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  SIS-1  taken  solely  from 
Biu-eau  of  Land  Management  Map;  Port 
Orford  1978,  Oregon. 
Curry  County 

T.  32  S.,  R.  13  W.,  Sees.  18, 19,  20,  21, 
22,  27,  28,  29,  30,  31,  32.  33.  and  34,  of  the 
Willamette  Meridian. 

T.  32  S.,  R.  14  W.,  Sees.  22,  23,  24,  and 
25.  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
land  within  the  Grassy  Knob 
Wilderness,  and  any  private  lands. 
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Description  of  SIS-2  taken  so 
Bureau  of  Land  Management  M 
Canyonville  1979.  Oregon. 
Ciury  County 

T.  34  S..  R.  11  W.,  Sees.  25,  26 
36,  of  the  Willamette  Meridian. 

T.  34  S.,  R.  10  Vi  W.,  Sees.  19, 
31,  of  the  Willamette  Meridian. 

T.  34  S..  R.  10  W.,  Sees.  7. 18, 
and  31,  of  the  Willamette  Meric 

T.  35  S..  R.  11  W.,  Sees.  1,  2, 1 
14,  23,  24,  25,  and  26,  of  the  Wil 
Meridian. 

T.  35  S.,  R.  10  V4  W.,  Sees.  6. : 
and  36,  of  the  Willamette  Meric 

T.  35  S.,  R.  10  W.,  Sees.  6,  7,  8 
the  Willamette  Meridian. 

Excluding  any  private  lands  i 
above  area. 


Description  of  SNF-1  taken  s 
from  U.S.  CJeological  Survey  Mi 
Waldport  1960.  and  Bureau  of  I 
Management  Map;  Eugene  198C 
Lincoln  and  Lane  Counties 

T.  14  S..  R.  12  W..  See.  36.  of  1 
Willamette  Meridian. 

T.  14  S..  R.  11  W.,  Sees.  29,  3C 
32,  of  the  Willamette  Meridian. 

T.  15  S.,  R.  12  W.,  Sees.  1,  2, 1 
and  36,  of  the  Willamette  Meri( 

T.  15  S.,  R.  11  W.,  Sees.  4,  5,  e 
10, 11, 13. 14. 15. 19.  20.  21.  22,  2 

26,  27,  28,  29,  30,  31,  32,  33,  34,  3 
of  the  Willamette  Meridian. 

T.  15  S.,  R.  10  W..  Sees.  19.  2( 

27,  28,  29,  30,  31,  32,  33,  and  34, 
Willamette  Meridian. 

T.  16  S.,  R.  12  W.,  Sees.  1, 10, 
15,  23,  24.  25,  and  36,  of  the  Wil 
Meridian. 

T.  16  S.,  R.  11  W.,  Sees.  1,  2, ; 
9, 10, 11, 12, 13, 14, 15, 19,  20,  21 
24,  25,  26,  27,  28,  29,  30,  31,  32,  'c 
and  36,  of  the  Willamette  Meri 

T.  16  S.,  R.  10  W..  Sees.  4.  5.  ( 
15. 16. 17, 18, 19,  20,  21,  22,  27,  J 
31,  32,  and  33.  of  the  Willamett 
Meridian. 

T.  17  S..  R.  12  W..  Sees.  1.  an 
the  Willamette  Meridian. 

T.  17  S.,  R.  11  W.,  Sees.  1,  2, : 
8,  and  9,  of  the  Willamette  Mei 

T.  17  S.,  R.  10  W.,  Sees.  4,  5,  i 
the  Willamette  Meridian. 

Excluding  any  of  the  above  i 
within  the  Siuslaw  Wilderness 
private  lands. 
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Description  of  SIS-2  taken  solely  from 
Bureau  of  Land  Management  Map; 
Canyonville  1979,  Oregon. 
Curry  County 

T.  34  S.,  R.  11  W.,  Sees.  25, 26, 35,  and 
36,  of  the  Willamette  Meridian. 

T.  34  S.,  R.  10  Vt  W.,  Sees.  19,  30,  and 
31,  of  the  Willamette  Meridian.- 

T.  34  S.,  R.  10  W.,  Sees.  7. 18. 19.  30, 
and  31,  of  the  Willamette  Meridian. 

T.  35  S.,  R.  11  W.,  Sees.  1,  2, 11, 12, 13, 
14,  23,  24,  25.  and  26,  of  the  Willamette 
Meridian. 

T.  35  S.,  R.  10  Vt  W.,  Sees.  6,  7, 12,  25, 
and  36,  of  the  Willamette  Meridian. 

T.  35  S.,  R.  10  W.,  Sees.  6,  7,  and  18,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  in  the 
above  area. 


Description  of  SNF-1  taken  solely 
from  U.S.  Geological  Survey  Map; 
Waldport  1980,  and  Bureau  of  Land 
Management  Map;  Eugene  1980,  Oregon. 
Lincoln  and  Lane  Counties 

T.  14  S.,  R.  12  W.,  Sec.  36,  of  the 
Willamette  Meridian. 

T.  14  S..  R.  11  W.,  Sees.  29,  30,  31,  and 
32,  of  the  Willamette  Meridian. 

T.  15  S.,  R.  12  W.,  Sees.  1,  2, 11, 12,  26, 
and  36,  of  the  Willamette  Meridian. 

T.  15  S.,  R.  11  W.,  Sees.  4,  5,  6,  7,  8,  9, 
10, 11, 13, 14. 15, 19,  20,  21,  22,  23,  24,  25, 

26,  27,  28,  29,  30,  31,  32,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  15  S.,  R.  10  W.,  Sees.  19,  20,  21,  22, 

27,  28,  29,  30,  31,  32,  33,  and  34,  of  the 
Willamette  Meridian. 

T.  16  S.,  R,  12  W.,  Sees.  1, 10, 11, 13, 14, 
15,  23,  24,  25,  and  36,  of  the  Willamette 
Meridian. 

T.  16  S.,  R.  11  W.,  Sees.  1,  2,  3,  4,  5,  6,  8, 
9, 10, 11, 12, 13, 14, 15, 19,  20,  21,  22,  23, 
24,  25,  26,  27,  28,  29,  30,  31,  32.  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  16  S.,  R.  10  W.,  Sees.  4,  6,  6,  7,  8,  9, 
15, 16, 17, 18, 19,  20,  21,  22,  27.  28,  29,  30, 
31.  32,  and  33.  of  the  Willamette 
Meridian. 

T.  17  S..  R.  12  W..  Sees.  1,  and  12,  of 
the  Willamette  Meridian. 

T.  17  S.,  R.  11  W.,  Sees.  1.  2,  3,  4,  5, 6,  7. 
8,  and  9,  of  the  Willamette  Meridian. 

T.  17  S.,  R.  10  W.,  Sees.  4.  5.  and  6,  of 
the  Willamette  Meridian. 

Excluding  any  of  the  above  area 
within  the  Siuslaw  Wilderness,  and  any 
private  lands. 
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Description  of  SNF-3  taken  solely 
from  Bureau  of  Land  Management  Map; 
Yamhill  River  1980,  Oregon. 
Tillamook  County 

T.  5  S.,  R.  9  W.,  Sees.  31.  32.  and  33.  of 
the  Willamette 

Meridian. 

T.  6  S.,  R.  9  W.,  Sees.  4,  and  5,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  OAK-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Oakridge  1974.  Oregon. 
Lane  County 

T.  20  S.,  R.  2  W.,  Sec.  35.  of  the 
Willamette  Meridian. 

T.  20  S.,  R.  1  W.,  Sec.  31.  of  the 
Willamette  Meridian. 

T.  21  S.,  R.  2  W.,  Sec.  1,  of  the 
Willamette  Meridian. 

T.  21  S.,  R.  1  W.,  Sees.  5,  6,  and  7.  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  OAK-2  taken 
from  Bureau  of  Land  Manageit 
Oakridge  1974.  Oregon. 
Lane  County 

T.  21  S..  R.  2  W..  Sees.  27,  29 
and  35,  of  the  Willamette  Meri 

T.  22  S.,  R.  2  W.,  Sees.  1,  2,  3 
of  the  Willamette  Meridian. 

Excluding  any  private  lands 
the  above  area. 


Description  of  RBG-1  taken 
from  Bureau  of  Land  Managen 
Surface-Mineral  Management 
Roseburg  1979.  Oregon. 
Douglas  County 

T.24S.,  R.6W.,See.31.oft 
Willamette  Meridian. 

T.  24  S..  R.  7  W..  Sees.  23,  25 
and  36,  of  the  Willamette  Meri 

T.  25  S.,  R.  7  W.,  Sees.  1.  2.  3 
of  the  Willamette  Meridian. 

Excluding  any  private  lands 
the  above  area. 
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Description  of  OAK-2  taken  solely 
from  Bureau  of  Land  Management  Map; 
Oakridge  1974,  Oregon. 
Lane  County 

T.  21  S.,  R.  2  W.,  Sees.  27,  29,  33,  34. 
and  35,  of  the  Willamette  Meridian. 

T.  22  S.,  R.  2  W.,  Sees.  1,  2,  3,  and  11, 
of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  RBG-1  taken  solely 
from  Bureau  of  Land  Management 
Surface-Mineral  Management  Map; 
Roseburg  1979,  Oregon. 
Douglas  County 

T.  24  S.,  R.  6  W.,  Sec.  31,  of  the 
Willamette  Meridian. 

T.  24  S.,  R.  7  W.,  Sees.  23,  25,  26,  27,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  25  S.,  R.  7  W.,  Sees.  1,  2,  3,  and  11, 
of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  for  RBG-2  taken  solely 
from  Bureau  of  Land  Management  Map; 
Roseburg  1979,  Oregon. 
Douglas  County 

T.  28  S.,  R.  8  W.,  Sees.  3,  4.  5,  8.  9.  and 
17.  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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RBG-2 


Description  of  UNF-2  tal 
from  Bureau  of  Land  Mana 
Canyonville  1979,  and  Cra 
Oregon. 
Douglas  and  ]ackson  Coun 

T.  31  S..  R.  2  W.,  Sees.  5. 
20,  29,  30,  31,  32,  33,  34,  an( 
Willamette  Meridian. 

T.  32  S.,  R.  2  W.,  Sees.  2, 
9, 18, 19,  and  30,  of  the  Wil 
Meridian. 

T.  32  S.,  R.  3  W.,  Sees.  1! 
of  the  Willamette  Meridiai 

Excluding  any  private  1« 
the  above  area. 


Description  of  UNF-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Oakridge  1974,  and  Diamond  Lake  1978, 
Oregon. 
Douglas  and  Lane  Counties 

T.  22  S.,  R.  1  E.,  Sees.  23,  24,  25,  26,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  22  S.,  R.  2  E.,  Sees.  IS,  30,  and  31  of 
the  Willamette  Meridian. 

T.  23  S..  R.  1  E.,  Sees.  1,  2,  3,  6,  7,  8,  9, 
10, 11, 12, 13, 14, 15, 16, 17, 18,  22,  23,  24, 
25,  26,  27,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  23  S.,  R.  2  E.,  Sees.  6,  7, 16, 17, 18, 
19,  20,  21,  28,  29,  30,  and  31,  of  the 
Willamette  Meridian. 

T.  24  S.,  R.  2  E.,  Sees.  5,  and  6,  of  the 
Willamette  Meridian. 

T.  24  S.,  R.  1  E.,  Sees.  1,  2,  3,  4,  5,  8.  9, 
10, 11, 14, 15, 16, 17, 19,  20,  21,  22,  28,  29, 
30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  25  S.,  R.  1  E.,  Sees.  4,  5,  8,  and  7,  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  WIN-1  ti 
from  Bureau  of  Land  Man 
Crater  Lake  1978  and  Me( 
Oregon. 
Klamath  County 

T.  34  S.,  R.  6  E.,  Sees.  It 

29,  30,  31,  32.  33,and  34.  oi 
Willamette  Meridian. 

T.  35  S..  R.  5  E..  Sees.  1. 
13. 14. 15.  22.  23.  24,  25,  26 
the  Willamette  Meridian. 

T.  35  S.,  R.  6  E.,  Sees.  3, 
10, 15. 16. 17, 18, 19,  20,  21 

30,  31,  32,  33,  and  34,  of  th 
Meridian. 

T.  36  S.,  R.  5  E.,  Sees.  1, 
13, 14, 15,  22.  23.  and  24,  c 
Willamette  Meridian. 

T.  36  S.,  R.  6  E.,  Sees.  4, 
of  the  Willamette  Meridii 

Excluding  any  private  1 
the  above  area. 
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Description  of  UNF-2  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Canyonville  1979,  and  Crater  Lake  1978, 
Oregon. 
Douglas  and  Jackson  Counties 

T.  31  S.,  R.  2  W..  Sees.  5.  7.  8. 17. 18. 19, 
20.  29.  30.  31.  32.  33.  34.  and  35,  of  the 
Willamette  Meridian. 

T.  32  S.,  R.  2  W.,  Sees.  2,  3,  4,  5,  6,  7.  8. 
9. 18, 19,  and  30.  of  the  Willamette 
Meridian. 

T.  32  S..  R.  3  W..  Sees.  13.  24.  and  25. 
of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  WIN-1  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Crater  Lake  1978  and  Medford  1978, 
Oregon. 
Klamath  County 

T.  34  S.,  R.  6  E.,  Sees.  19.  21,  22,  27,  28, 

29,  30,  31,  32,  33,and  34,  of  the 
Willamette  Meridian. 

T.  35  S.,  R.  5  E.,  Sees.  1,  2.  3. 10. 11. 12, 
13. 14. 15.  22.  23.  24.  25.  26.  35.  and  36.  of 
the  Willamette  Meridian. 

T.  35  S.,  R.  6  E..  Sees.  3.  4.  5.  6.  7,  8,  9, 
10, 15, 16. 17. 18, 19,  20,  21,  22.  27,  28,  29, 

30,  31,  32,  33,  and  34,  of  the  Willamette 
Meridian. 

T.  36  S.,  R.  5  E..  Sees.  1,  2,  9, 10, 11, 12. 
13. 14, 15.  22.  23.  and  24.  of  the 
Willamette  Meridian. 

T.  38  S.,  R.  6  £.,  Sees.  4,  5.  6,  7,  and  18, 
of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  WIL-2  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Nor^  Santiam  River  1978.  McKenzie 
River-1973.  Madras  1978.  and  Bend  1982. 
Oregon. 
Linn  County 

T.  12  S..  R.  6  E..  Sees.  21.  22.  23.  24.  25. 

26,  27.  28,  33,  34.  35,  and  36,  of  the 
Willamette  Meridian. 

T.  12  S..  R.  7  E.,  Sees.  19.  20.  21.  22.  23. 

27.  28,  29,  30,  31,  32,  33.  and  34,  of  the 
Willamette  Meridian. 

T.  13  S..  R.  6  E..  Sees.  1,  2,  3.  4.  8,  9, 10, 
11, 12. 13, 14, 15. 16,  20.  21.  22.  23.  and  24. 
of  the  Willamette  Meridian. 

T.  13  S..  R.  7  E.,  Sees.  3.  4.  5,  6,  7,  8,  9. 
10. 13. 14. 15. 16. 17. 18, 19,  20.  21.  22,  23, 
24,  26,  27,  28.  29.  and  30.  of  the 
Willamette  Meridian. 

T.  13  S..  R.7Vi  E..  Sees.  15. 16.  21.  and 
22.  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Mt.  Jefferson  Wilderness, 
and  any  private  lands. 


Description  of  YR-2  take 
Bureau  of  Land  Managemei 
Nehalem  River  1979.  and  Y 
1980.  Oregon. 
Tillamook  County 

T.  1  N.,  R.  9  W..  Sees.  34. 
Willamette  Meridian. 

T.  1  S..  R.  9  W..  Sees.  1,  2 
12, 13, 14, 15. 16.  23,  24.  25. 
Willamette  Meridian. 

T  1  S.,  R.  8  W.,  Sees.  7.  6 
21.  22,  27,  28,  29,  and  30.  of 
Willamette  Meridian. 

Excluding  any  private  la 
the  above  area. 


\ 


Description  of  YR-1  taken  solely  from 
Bureau  of  Land  Management  Map; 
Yamhill  River  1980.  Oregon. 
Tillamook  County 

T.  3  S..  R.  10  W.,  Sees.  22.  23.  24.  26,  27; 
28.  32.  33.  34.  and  35.  of  the  Willamette 
Meridian. 

T.  3  S..  R.  9  W..  Sec.  19.  of  the 
Willamette  Meridian. 

T.  4  S.  R.  10  W..  Sees.  3.  4.  and  5.  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Washington.  Areas  of  lai 
as  follows: 

Description  of  SQN-1  tal 
from  Bureau  of  Land  Manai 
Mount  Baker  1979.  Washing 
British  Columbia. 
Whatcom  County 

T.  39  N..  R.  7  E..  Sees.  1. 2 

10. 11. 12. 14. 15.  and  16.  of 
Willamette  Meridian. 

T.  39  N.,  R.  8  E..  Sees.  1, 2 
8,  9, 10. 11. 12. 15. 16, 17, 18, 
22,  of  the  Willamette  Merid 

T.  39  N..  R.  9  E.,  Sees.  3.  < 

10. 11. 14. 15. 16,  and  17.  of 
Willamette  Meridian, 

T.  40  N..  R.  7  E..  Sees.  13. 
22.  23.  24.  25.  26.  27.  28.  29, 
and  36.  of  the  Willamette  N 

T.  40  N..  R.  8  E..  Sees.  15. 
20,  21.  29.  30.  31.  32.  33,  34. 
the  Willamette  Meridian. 

T.  40  N..  R.  9  E..  Sees.  15, 
29,  30,  31,  32.  33.  and  34.  of 
Willamette  Meridian. 

Excluding  from  the  abov 
lands  within  the  Mount  Ba 
Wilderness,  the  North  Casi 
National  Park,  and  any  pri 
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Description  of  YR-2  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Nehalem  River  1979,  and  Yamhill  River 
1980,  Oregon. 
Tillamook  County 

T.  1  N..  R.  9  W..  Sees.  34,  and  35,  of  the 
Willamette  Meridian. 

T.  1  S..  R.  9  W.,  Sees.  1,  2,  3,  4,  9, 10. 11, 
12. 13. 14. 15, 16,  23.  24,  25,  and  36.  of  the 
Willamette  Meridian. 

T  1  S..  R.  8  W.,  Sees.  7,  8. 17, 18, 19,  20, 
21.  22,  27,  28.  29.  and  30,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Washington.  Areas  of  land  and  water 
as  follows: 

Description  of  SQN-1  taken  solely 
from  Bureau  of  Land  Management  Map; 
Mount  Baker  1979,  Washington  and 
British  Columbia. 
Whatcom  County 

T.  39  N.,  R.  7  E..  Sees.  1,  2.  3.  4.  5.  8.  9. 

10. 11. 12. 14. 15,  and  16,  of  the 
Willamette  Meridian. 

T.  39  N.,  R.  8  E.,  Sees.  1.  2.  3.  4.  5,  6.  7. 
8.  9. 10. 11, 12, 15, 16. 17. 18,  20,  21,  and 
22,  of  the  Willamette  Meridian. 

T.  39  N.,  R.  9  E.,  Sees.  3.  4.  5,  6,  7.  8.  9. 

10. 11. 14. 15. 16,  and  17,  of  the 
Willamette  Meridian. 

T.  40  N..  R.  7  E..  Sees.  13. 14, 15, 16,  21, 
22,  23,  24,  25,  26,  27,  28,  29,  32,  33.  34.  35. 
and  36,  of  the  Willamette  Meridian. 

T.  40  N.,  R.  8  E.,  Sees.  15. 16. 17, 18, 19, 
20.  21.  29,  30,  31,  32,  33,  34,  35,  and  36.  of 
the  Willamette  Meridian. 

T.  40  N..  R.  9  E..  Sees.  15. 16. 19,  20,  21, 
29.  30.  31,  32.  33.  and  34.  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any   . 
lands  within  the  Mount  Baker 
Wilderness,  the  North  Cascades 
National  Park,  and  any  private  lands. 


MT.   BAKER 


T.38N. 

NORTH   CASCADES 
NATIDNAL   PARK 

SQN-1 


'--t 
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Description  of  SQN-2  taken  solely 
from  Bureau  of  Land  Management  Map; 
Mount  Baker  1979,  Washington  and 
British  Columbia. 
Whatcom  and  Skagit  Counties 

T.  36  N.,  R.  7  E.,  Sees.  1,  2,  and  3.  of  the 
Willamette  Meridian. 

T.  36  N.,  R.  8  E.,  Sec.  5,  of  the 
Willamette  Meridian. 

T.  36  N.,  R.  9  E.,  Sees.  1.  2.  3.  4.  5.  8.  9, 
10, 11, 12, 13, 14. 15,  22,  23.  and  24,  of  the 
Willamette  Meridian. 

T.  36  N..  R.  10  E.,  Sees.  4,  5.  6.  7.  8. 17. 
18. 19,  20,  21,  27,  28.  29,  and  30,  of  the 
Willamette  Meridian. 

T.  37  N.,  R.  6  £.,  Sec.  1,  of  the 
Willamette  Meridian. 

T.  37  N.,  R.  7  E..  Sees.  1.  2.  3,  4,  5,  6,  9. 
10. 11. 12, 13, 14, 15, 16,  21.  22.  23,  24.  25. 
26.  27.  28.  33,  34.  35.  and  36.  of  the 
Willamette  Meridian. 

T.  37  N.,  R.  8  E..  Sees.  1,  2,  3.  4.  5.  6.  7, 
8,  9. 10. 11. 12. 13. 14, 15. 16. 17. 18. 19,  20, 

21,  2Z  23,  24.  25.  26.  27.  28.  29,  30,  31.  32. 
33.  34.  35.  and  36,  of  the  Willamette 
Meridian. 

T.  37  N.,  R.  9  E..  Sees.  1.  2.  3.  4.  5.  6.  7, 
8,  9. 10. 11. 12. 14. 15. 16. 17. 18. 19,  20,  21, 

22,  23,  25,  26,  27,  28,  29.  30.  31,  32.  33,  34, 
35.  and  36.  of  the  Willamette  Meridian. 

T.  37  N..  R.  10  E..  Sees.  6.  and  7,  of  the 
Willamette  Meridian. 

T.  38  N..  R.  6  E.,  Sees.  1, 12. 13.  and  36, 
of  the  Willamette  Meridian. 

T.  38  N.,  R.  7  E.,  Sees.  6,  7, 16, 17, 18, 
19,  20,  28.  30,  31,  32.  33.  and  34.  of  the 
Willamette  Meridian. 

T.  38  N..  R.  8  E.,  Sees.  23,  24,  25,  26.  32. 
33,  34,  35.  and  36.  of  the  Willamette 
Meridian. 

T.  38  N.,  R.  9  E.,  Sees.  13, 14, 15, 16. 17. 
19.  20.  21.  22,  23,  24,  25,  26,  27,  28,  29,  30, 
31,  32,  33,  34.  35,  and  36.  of  the 
Willamette  Meridian. 

T.  38  N..  R.  10  E.,  Sees.  18. 19,  30.  and 
31.  of  the  Willamette  Meridian. 

T.  39  N..  R.  6  E..  See.  36.  of  the 
Willamette  Meridian. 

T.  39  N..  R.  7  E..  See.  31.  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Mt.  Baker  Wilderness. 
North  Cascades  National  Park,  Noisy- 
Diobsud  Wilderness,  and  any  private 
lands. 


Description  of  SQN-3  ta 
from  Bureau  of  Land  Mam 
Sauk  River  1978,  Washing 
Mount  Baker  1979,  Washii 
British  Columbia. 
Skagit  County 

T.  33  N..  R.  10  E.,  Sec.  1, 
Willamette  Meridian. 

T.  33  N..  R.  11  E.,  Sees.  4 
the  Willamette  Meridian. 

T.  34  N..  R.  10  E..  Sees.  1 
24,  25,  26,  27.  34.  35,  and  3( 
Willamette  Meridian. 

T.  34  N..  R.  11  E..  Sees.  I 
17, 18, 19,  20,  21,  22,  27,  28 
33,  34,  and  35.  of  the  Willt 
Meridian. 

T.  34  N.,  R.  12  E..  Sees.  1 
and  12.  of  the  Willamette 

T.  34  N..  R.  13  E..  Sees,  i 
9,  of  the  Willamette  Meric 

T.  35  N..  R.  12  E.,  Sees.  I 
11, 14, 15. 16. 17, 18, 19,  20 
26,  27,  28.  29.  32,  33,  34,  35 
Willamette  Meridian. 

T.  35  N.,  R.  13  E.,  Sees. : 

33.  of  the  Willamette  Mer 
T.  36  N.,  R.  11  E.,  Sees. : 

34,  35,  and  36.  of  the  Willi 
Meridian. 

Excluding  from  the  abo 
lands  within  North  Cases 
Park,  Glacier  Peak  Wilde 
private  lands. 


Description  of  SQN-4  t 
from  Bureau  of  Land  Mai 
Sauk  River  1978,  and  Mo 
Washington  and  British  ( 
Skagit  and  Snohomish  Ci 

T.  32  N.,  R.  8  E.,  Sees.  1 
of4,  N  V4  of  5,  and  N  V4  < 
Willamette  Meridian. 

T.  33  N.,  R.  8  E.,  Sees.  1 
8,  9. 10. 11. 12. 13. 14, 15. 
21.  22.  23,  24,  25.  28,  27,  2 

33.  34,  35.  and  36.  of  the  ^ 
Meridian. 

T.  33  N..  R.  9  E..  Sees.  I 
9. 10. 11, 14, 15. 16. 17. 18 
30.  and  31.  of  the  Willan 

T.  34  N..  R.  7  E.,  Sees. 
8,  9. 10. 11. 12. 13. 14. 15. 
21.  22.  23.  24.  25,  26,  27,  2 

34,  of  the  Willamette  Mt 
T.  34  N..  R.  8  E..  Sees. 

9. 10. 11, 12, 13. 14. 15.  le 
21.  22,  23.  24.  25.  28.  27. 2 
33,  34.  35.  and  36.  of  the 
Meridian. 

T.  34  N..  R.  9  E.,  Sees. 
28,  29,  30,  31.  32.  33.  and 
Willamette  Meridian. 

T.  35  N.,  R.  7  E.,  Sees. 
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Description  of  SQN-3  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Sauk  River  1978,  Washington,  and 
Mount  Baker  1979,  Washington  and 
British  Columbia. 
Skagit  County 

T.  33  N.,  R.  10  E.,  Sec.  1.  of  the 
Willamette  Meridian. 

T.  33  N.,  R.  11 E..  Sees.  4.  5.  and  6,  of 
the  Willamette  Meridian. 

T.  34  N..  R.  10  E.,  Sees.  12. 13.  22.  23. 
24,  25,  26.  27.  34.  35,  and  36.  of  the 
Willamette  Meridian. 

T.  34  N..  R.  11  £..  Sees.  5.  6.  7.  8, 15. 16, 
17, 18. 19.  20.  21.  22.  27.  28,  29,  30,  31.  32, 
33,  34.  and  35,  of  the  Willamette 
Meridian. 

T.  34  N..  R.  12  E..  Sees.  1.  2.  3. 4. 10. 11. 
and  12.  of  the  Willamette  Meridian. 

T.  34  N..  R.  13  E..  Sees.  4,  5. 6.  7. 8.  and 
9.  of  the  Willamette  Meridian. 

T.  35  N..  R.  12  E.,  Sees.  5,  6,  7,  8,  9. 10. 
11. 14. 15. 16. 17. 18. 19,  20,  21,  22,  23,  25, 
26,  27,  28.  29.  32.  33.  34.  35.  and  36.  of  the 
Willamette  Meridian. 

T.  35  N.,  R.  13  E.,  Sees.  30.  31.  32.  and 

33.  of  the  Willamette  Meridian. 

T.  36  N.,  R.  11  E.,  Sees.  25,  26,  27,  33. 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  North  Cascades  National 
Park,  Glacier  Peak  Wilderness,  and  any 
private  lands. 


Description  of  SQN-4  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Sauk  River  1978,  and  Mount  Baker  1979, 
Washington  and  British  Columbia. 
Skagit  and  Snohomish  Counties 

T.  32  N.,  R.  8  E.,  Sees.  1,  N  V4  of  3.  N  V4 
of  4,  N  V4  of  5,  and  N  V4  of  6,  of  the 
Willamette  Meridian. 

T.  88  N.,  R.  8  E.,  Sees.  1,  2,  3,  4,  5,  6.  7. 
8.  9. 10. 11. 12. 13, 14, 15, 16, 17. 18. 19.  20. 
21.  22.  23.  24.  25.  26.  27.  28.  29.  30.  31.  32. 

33.  34.  35.  and  36.  of  the  Willamette 

Meridian.  ,  „  »  „ 

T.  33  N..  R.  9  E..  Sees.  2.  3.  4,  5,  6,  7,  8, 

9, 10. 11, 14, 15, 16, 17, 18, 19,  20.  21.  22. 

30.  and  31,  of  the  Willamette  Meridian. 
T.  34  N..  R.  7  E..  Sees.  1,  2.  3.  4.  5.  6.  7. 

8. 9. 10. 11. 12. 13. 14. 15. 16. 17, 18, 19,  20, 

21,  22.  23.  24,  25,  26,  27,  28,  29,  32,  33,  and 

34.  of  the  Willamette  Meridian. 

T.  34  N..  R.  8  E..  Sees.  2.  3.  4.  5.  6.  7,  8. 
9. 10. 11. 12. 13. 14. 15. 16. 17. 18. 19.  20. 
21.  22.  23.  24.  25.  26.  27.  28.  29,  30,  31,  32, 
33,  34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  34  N..  R.  9  E..  Sees.  19.  20,  21,  22,  27, 
28,  29,  30,  31.  32.  33.  and  34.  of  the 
Willamette  Meridian. 

T.  35  N..  R.  7  E.,  Sees.  27.  28.  29.  30.  31. 


32.  33.  34.  and  35.  of  the  Willamette 
Meridian. 


Excluding  any  private  lands  within 
the  above  area. 
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Description  of  SQN-5  taken  solely 
from  Bureau  of  Land  Management  Map; 
Sauk  River  1978,  Washington. 
Skagit  and  Snohomish  Counties 

T.  31  N.,  R.  11  E..  Sees.  1.  2.  3,  4, 10, 11, 
and  12,  of  the  Willamette  Meridian. 

T.  31  N.,  R.  12  E.,  Sees.  4  and  5,  of  the 
Willamette  Meridian. 

T.  32  N..  R.  10  E.,  Sees.  1,  2,  3, 10, 11, 
12, 13, 14,  23,  24,  25,  and  26,  of  the 
Willamette  Meridian. 

T.  32  N.,  R.  11  E.,  Sees.  1, 2,  3,  4,  5,  6,  7. 
8.  9, 10. 11, 12, 13, 14. 15, 16, 17, 18. 19.  20, 
21,  22,  23,  24,  25,  26,  27,  28.  29.  30,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  32  N.,  R.  12  R.,  Sees.  7,  8,  9. 10, 13, 
14, 15, 16, 17, 18, 19,  20,  21,  22,  23,  24,  25, 
26,  27,  28,  29,  30,  31,  32,  33,  34.  and  35,  of 
the  Willamette  Meridian. 

T.  33  N.,  R.  11  E.,  Sees.  25,  26.  27,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Glacier  Peak  Wilderness, 
and  any  private  lands. 


Description  of  SQN-7  tak 
from  Bureau  of  Land  Mana( 
Sauk  River  1978,  Washingtc 
Snohomish  County 

T.  30  N.,  R.  9  E..  Sees.  1.  2 
the  Willamette  Meridian. 

T.  30  N.,  R.  10  E.,  Sees.  6. 
Willamette  Meridian. 

T.  31  N.,  R.  9  E.,  Sees.  1,  2 
23.  24,  25,  26,  27,  28,  35,  and 
Willamette  Meridian. 

T.  31  N.,  R.  10  E.,  Sees.  5, 
19,  20,  21,  28,  29,  30,  31.  32.  { 
Willamette  Meridian. 

T.  32  N.,  R.  9  E.,  Sees.  26, 
and  36.  of  the  Willamette  V 

Excluding  from  the  above 
lands  within  the  Boulder  Ri 
Wilderness,  and  any  privat 


Description  of  SQN-6  taken  solely 
from  Bureau  of  Land  Management  Map; 
Sauk  River  1978,  Washington. 
Snohomish  County 

T.  30  N.,  R.  8  E.,  Sees.  2,  3.  4.  and  5,  of 
the  Willamette  Meridian. 

T.  31  N.,  R.  7  E.,  Sees.  1, 12,  and  13,  of 
the  Willamette  Meridian. 

T.  31  N.,  R.  8  E.,  Sees.  3,  4,  5,  6,  7,  8,  9, 
10, 16, 17, 18, 19,  20,  21,  22,  23,  26,  27,  28, 
29,  30,  31,  32.  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  32  N.,  R.  8  E.,  Sees.  19,  20,  21,  27.  28, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Boulder  River 
Wilderness,  and  any  private  lands. 


J I I L 


lUUS 


.1 

1 


T.31N,  '' 


U  UJ 

oo  a> 


.32N. 
f.31N. 


Description  of  SQN-8  tak 
from  Bureau  of  Land  Manaj 
Sauk  River  1978.  and  Depar 
Natural  Resources  Quadrar 
Skykomish  River  1973,  Was 
Snohomish  County 

T.  29  N.,  R.  10  E.,  Sees.  1. 
Willamette  Meridian. 

T.  29  N.,  R.  11  E.,  Sees.  6, 
the  Willamette  Meridian. 

T.  29  N.,  R.  12  E.,  Sees.  3, 
10, 11. 13. 14. 15. 16, 17, 18, 2 
23,  of  the  Willamette  Merid 

T.  30  N.,  R.  10  E..  Sees.  25 
and  36,  of  the  Willamette  V 

T.  30  N.,  R.  11  E.,  Sees.  1, 
13, 14. 15. 16,  20,  21,  22,  27, 1 
32,  33,  34,  and  35.  of  the  Wi 
Meridian. 

T.  30  N.,  R.  12  E.,  Sees.  6, 
18, 19,  20.  21,  29,  32,  and  33, 
Willamette  Meridian. 

Excluding  from  the  abov( 
lands  within  Glacier  Peak  ^ 
Henry  M.  Jackson  Wilderni 
private  lands. 
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GLACIERS  "^ 


Description  of  SQN-7  taken  solely 
from  Bureau  of  Land  Management  Map; 
Sauk  River  1978.  Washington. 
Snohomish  County 

T.  30  N.,  R.  9  E.,  Sees.  1.  2.  and  12.  of 
the  Willamette  Meridian. 

T.  30  N..  R.  10  E.,  Sees.  6,  and  7,  of  the 
Willamette  Meridian. 

T.  31  N.,  R.  9  E..  Sees.  1.  2.  3. 10, 12, 13, 
23,  24,  25,  26.  27,  28,  35,  and  36.  of  the 
Willamette  Meridian. 

T.  31  N..  R.  10  E..  Sees.  5.  6.  7.  8. 17. 18. 
19.  20.  21.  28,  29.  30.  31.  32.  and  33,  of  the 
Willamette  Meridian. 

T.  32  N.,  R.  9  E.,  Sees.  26,  27,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Boulder  River 
Wilderness,  and  any  private  lands. 


Description  of  SQN-8  taken  solely 
from  Bureau  of  Land  Management  Map; 
Sauk  River  1978,  and  Department  of 
Natural  Resources  Quadrangle; 
Skykomish  River  1973,  Washington. 
Snohomish  County 

T.  29  N..  R.  10  E.,  Sees.  1.  and  12.  of  the 
Willamette  Meridian. 

T.  29  N.,  R.  11  E.,  Sees.  6,  7.  and  18,  of 
the  Willamette  Meridian. 

T.  29  N.,  R.  12  E.,  Sees.  3.  4.  5.  7,  8.  9. 
10, 11, 13. 14. 15. 16. 17, 18,  20,  21,  22,  and 
23,  of  the  Willamette  Meridian. 

T.  30  N.,  R.  10  E.,  Sees.  25,  26,  27,  35. 
and  36,  of  the  Willamette  Meridian. 

T.  30  N..  R.  11  E..  Sees.  1.  2, 10. 11. 12. 
13. 14. 15. 16.  20.  21.  22.  27.  28.  29.  30.  31. 
32.  33.  34.  and  35.  of  the  Willamette 
Meridian. 

T.  30  N..  R.  12  E..  Sees.  6.  7.  8, 16, 17. 
18, 19,  20.  21.  29,  32,  and  33,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Glacier  Peak  Wilderness, 
Henry  M.  Jackson  Wilderness,  and  any 
private  lands. 


GLACIER  PEAK 
10IUS    WILDERNESS, 


HEN 

JACKSDN   uj 
WILDERNESS  5 


SQN-8 
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Description  of  SQS-1  taken  solely 
from  Department  of  Natural  Resources 
Quadrangle;  Skykomish  River  1973, 
Washington. 

Surveyed  and  Unsurveyed  Lands  in 
Snohomish  and  King  Counties 

T.  24  N..  R.  11  E.,  Sees.  2,  and  3,  of  the 
Willamette  Meridian. 

T.  24  %  N..  R.  11  E..  Sees.  34.  and  35, 
of  the  Willamette  Meridian. 

T.  25  N.,  R.  10  E.,  Sees.  3,  4,  7.  8.  9, 16, 
17. 18.  20,  21.  22,  23,  25.  26.  and  27.  of  the 
Willamette  Meridian. 

T.  25  N.,  R.  11  E.,  Sees.  1,  2,  3,  4,  9, 10, 
11, 12, 13, 14, 15, 16, 17, 19,  20,  21,  22,  23, 
28,  27.  30.  33.  and  34,  of  the  Willamette 
Meridian. 

T.  25  N.,  R.  12  E.,  Sees.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 16, 17, 18. 19.  20,  21, 
28,  29,  and  30,  of  the  Willamette 
Meridian. 

T.  25  N.,  R.  13  E.,  Sees.  6,  7, 18,  and  19, 
of  the  Willamette  Meridian. 

T.  26  N.,  R.  11  E.,  Sees.  4,  5,  6,  7,  8,  9, 
15. 16. 17. 18. 19,  20,  21,  22,  23,  24,  25,  26, 
27,  28,  29,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  26  N.,  R.  12  E.,  Sees.  1,  2,  3,  5.  8. 10. 
11. 12, 13, 14, 15, 16, 17, 19,  20,  21,  22.  23. 
24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  26  N.,  R.  13  E.,  Sees.  18, 19,  30,  31, 
and  32,  of  the  Willamette  Meridian. 

T.  27  N.,  R.  10  E.,  Sec.  36,  of  the 
Willamette  Meridian. 

T.  27  N..  R.  11  E.,  Sees.  1. 12. 13.  30.  31. 
32,  and  33.  of  the  Willamette  Meridian. 


Description  of  SQS-2  taken  solely 
from  Department  of  Natural  Resources; 
Skykomish  River  1973.  and  Snoqualmie 
Pass  1973.  Washington. 
King  County 

T.  24  N..  R.  10  E.,  Sees.  16. 19.  20.  21. 
22.  23.  24.  25.  26.  27.  28,  29,  30,  31,  32,  33, 
34,  35.  and  36.  of  the  Willamette 
Meridian. 

T.  24  N..  R.  11  E..  See.  31.  of  the 
Willamette  Meridian. 

T.  23  N..  R.  10  E.,  Sees.  3.  4.  5.  6.  7.  8.  9. 
10. 15. 16. 17, 18. 19.  20.  21.  22.  27.  28,  29, 
and  30,  of  the  Willeunette  Meridian. 

T.  23  N.,  R.  11  E..  Sees.  6.  7.  and  18,  of 
the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Alpine  Lakes 
Wilderness,  and  any  private  lands. 


T.  27  N.,  R.  12  E.,  Sees.  3,  4,  5,  6,  7,  8,  9, 
10, 15, 16. 17, 18,  23,  24,  25,  26,  27,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  28  N.,  R.  10  E.,  Sees.  23,  24,  25,  26, 
27,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  28  N.,  R.  11  E.,  Sees.  14, 15, 16, 17, 
19,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29,  30, 
31,  32,  33,  35,  and  36,  of  the  Willamette 


Meridian. 

T.  28  N.,  R.  12  E.,  Sees.  3,  4,  9, 10, 15, 
16, 17, 18. 19,  20,  21,  22,  23,  25,  26,  27,  28, 
29,  30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Henry  M.  Jackson 
Wilderness,  Alpine  Lakes  Wilderness, 
and  any  private  lands. 
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Description  of  SQS-3  takei 
from  Washington  Departmer 
Resources  Map;  Snoqualmie 
Washington. 
King  and  Kittitas  Counties 

T.  22  N.,  R.  9  E.,  Sec.  36,  of 
Willamette  Meridian. 

T.  22  N..  R.  10  E.,  Sees.  13, 
24,  25.  26.  27,  28,  31,  32.  33,  3^ 
of  the  Willamette  Meridian. 

T.  22  N..  R.  11  E.,  Sees.  18, 
28,  29,  30.  31.  32,  33,  and  34,  ( 
Willamette  Meridian. 

T.  21  N.,  R.  9  E.,  Sees.  1, 12 
23,  and  24,  of  the  Willamette 

T.  21  N.,  R.  10  E.,  Sees.  1.  i 
8,  9, 10, 11, 12. 13. 14. 15, 16, 
21,  22,  23,  and  24,  of  the  Will 
Meridian. 

T.  21  N.,  R.  11  E.,  Sees.  3, ' 
18,  and  19,  of  the  Willametti 

Excludiitg  from  the  above 
lands  wridiin  the  Keechelus 
any  private  lands. 


Description  of  SQS-4  take 
from  Bureau  of  Land  Manag 
Snoqualmie  Pass  1978,  and  1 
Rainier  1978,  Washington. 
King,  Pierce,  Yakima  and  Ki 
Counties 

T.  17  N.,  R.  10  E.,  Sees.  2, ; 
23.  and  26.  of  the  Willametti 

T.  18  N..  R.  8  E..  Sees.  1.  2. 
12. 13. 14. 15.  22.  23.  24,  25,  2 
30,  31,  32,  33,  34,  35,  and  36. 
Willamette  Meridian. 

T.  18  N..  R.  9  E..  Sees.  1.  2, 
8.  9. 10. 11, 12, 13, 14, 15, 16, 
21,  22,  23,  24,  25,  26,  27,  28,  2 
33,  34,  35,  and  36,  of  the  Wil 
Meridian. 

T.  18  N.,  R.  10  E.,  Sees.  1, ; 
8,  9, 10, 11, 12, 13, 14, 15, 16, 
21,  22,  23,  24,  25,  26,  27,  28,  2 

33,  34,  35,  and  36,  of  the  Wil 
Meridian. 

T.  18  N.,  R.  11  E.,  Sees.  1, 
12, 18, 19,  30,  and  31,  of  the 
Meridian. 

T.  18  N.,  R.  12  E.,  Sees.  2. 
and  15,  of  die  Willamette  M 

T.  19  N.,  R.  10  E.,  Sees.  1, 
8,  9, 10. 11. 12. 13, 14, 15, 16, 
21,  22,  23.  24.  25,  26,  27,  28,  i 

34,  35,  and  36,  of  die  Willan 
Meridian. 

T.  19  N.,  R.  11  E.,  Sees.  1, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 
21,  22,  23,  24,  26,  27,  28,  29, 1 
34,  35.  and  36.  of  Uie  Willai 
Meridian. 
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,  Sees.  3,  4,  5,  6,  7,  8,  9. 
},  24,  25,  26,  27,  34,  35, 
amette  Meridian. 
,  Sees.  23,  24,  25,  26, 
)f  the  Willamette 

,  Sees.  14, 15. 16, 17. 
i,  25,  26,  27,  28,  29,  30, 
i6,  of  the  Willamette 


Meridian. 

T.  28  N.,  R.  12  E..  Sees.  3.  4,  9. 10. 15. 
16, 17, 18. 19.  20.  21,  22.  23,  25,  26,  27,  28, 
29,  30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

Exeluding  from  the  above  areas  aqy 
lands  within  the  Henry  M.  Jackson 
Wilderness,  Alpine  Lakes  Wilderness, 
and  any  private  lands. 
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Deseription  of  SQS-3  taken  solely 
from  Washington  Department  of  Natural 
Resources  Map;  Snoqualmie  Pass  1973, 
Washington. 
King  and  Kittitas  Counties 

T.  22  N..  R.  9  E.,  See.  36,  of  the 
Willamette  Meridian. 

T.  22  N..  R.  10  E..  Sees.  13, 14,  22.  23. 
24.  25.  26.  27,  28.  31.  32.  33.  34.  35.  and  36. 
of  the  Willamette  Meridian. 

T.  22  N..  R.  11  E..  Sees.  18, 19,  20.  27. 
28.  29.  30,  31.  32,  33,  and  34,  of  the 
Willamette  Meridian. 

T.  21  N.,  R.  9  E.,  Sees.  1, 12, 13, 14,  22, 
23,  and  24,  of  the  Willamette  Meridian. 

T.  21  N..  R.  10  E.,  Sees.  1,  2.  3,  4,  5,  6,  7. 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  and  24,  of  the  Willamette 
Meridian. 

T.  21  N.,  R.  11  E.,  Sees.  3,  4,  5,  6,  7,  8. 
18,  and  19,  of  the  Willamette  Meridian. 

Exeluding  from  the  above  areas  any 
lands  within  the  Keechelus  Lake,  and 
any  private  lands. 


Deseription  of  SQS-4  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Snoqualmie  Pass  1978,  and  Mount 
Rainier  1978,  Washington. 
King,  Pieree,  Yakima  and  Kittitas 
Counties 

T.  17  N.,  R.  10  E.,  Sees.  2,  3. 10. 11. 14. 
23,  and  26,  of  the  Willamette  Meridian. 

T.  18  N..  R.  8  E.,  Sees.  1,  2,  3,  4, 10, 11, 
12. 13, 14. 15.  22,  23.  24.  25,  26,  27,  28,  29, 
30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  18  N.,  R.  9  E.,  Sees.  1,  2,  3,  4.  5.  6.  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16. 17. 18, 19.  20, 
21.  22.  23,  24,  25,  26.  27.  28,  29,  30,  31,  32, 
33,  34,  35,  and  36.  of  the  Willamette 
Meridian. 

T.  18  N.,  R.  10  E.,  Sees.  1,  2,  3,  4.  5.  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19.  20. 
21.  22,  23,  24.  25,  26,  27,  28,  29,  30,  31,  32, 

33.  34,  35.  and  36,  of  the  Willamette 
Meridian. 

T.  18  N.,  R.  11  E.,  Sees.  1,  2,  3,  4,  5,  6,  7. 
12, 18, 19,  30,  and  31,  of  the  Willamette 
Meridian. 

T.  18  N.,  R.  12  E.,  Sees.  2,  3,  4,  9, 10, 11, 
and  15,  of  the  Willamette  Meridian. 

T.  19  N.,  R.  10  E.,  Sees.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10. 11, 12, 13, 14, 15, 16, 17. 18. 19,  20, 
21,  22,  23.  24.  25,  26,  27,  28.  29,  30,  32,  33, 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  19  N.,  R.  11  E.,  Sees.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  26,  27,  28,  29,  30,  31,  32,  33, 
34,  35.  and  36.  of  the  Willamette 
Meridian. 


0  8  MUES 

1  I  I  I  M  M  I 


SQS-3 


T.  19  N..  R.  12  E..  Sees.  3, 10, 15,  22, 
and  34,  of  the  Willamette  Meridian. 

T.  20  N..  R.  10  E.,  Sees.  12, 13, 14, 15, 
16. 17.  20.  21.  22.  23.  24,  25,  26,  27,  28.  29, 
30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  20  N.,  R.  11  E.,  Sees.  7,  8,  9. 10, 14, 
15, 16. 17, 18, 19,  20,  21,  22,  23,  24,  25,  26, 


27,  28,  29,  30,  31,  32,  33,  34,  35.  and  36,  of 
the  Willamette  Meridian. 

T.  20  N.,  R.  12  E..  See.  34.  of  the 
Willamette  Meridian. 

Exeluding  from  the  above  areas  any 
lands  within  Clearwater  Wilderness. 
Norse  Peak  Wilderness.  Mt.  Rainier 
National  Park,  and  any  private  lands. 
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Description  of  SQS-5  taken  solely 
from  Department  of  Natiu-al  Resources 
Quadrangle;  Snoqualmie  Pass  1973, , 
Washington. 
Pierce  County 

T.  18  N.,  R.  7  E.,  Sees.  12, 13, 14,  22. 
and  23.  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Clearwater  Wilderness, 
and  any  private  lands. 
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Description  of  OK-3  taken  i 
Bureau  of  Land  Management 
Robinson  Mountain  1979,  Wa 
Okanogan  County 

T.  35  N..  R.  18  E.,  Sees.  1.  2. 
the  Willamette  Meridian. 

T.  35  N..  R.  19  E.,  Sees.  1,  2, 
8,  9, 10, 11,  and  12,  of  the  Will 
Meridian. 

T.  36  N.,  R.  18  E.,  Sees.  1,  2, 
11. 12, 13,  24,  25,  26.  35.  and  3i 
Willamette  Meridian. 

T.  36  N.,  R.  19  E.,  Sees.  4,  5, 
17, 18, 19,  20,  21,  22,  26,  27,  28 
32,  33,  34,  35,  and  36,  of  the  V 
Meridian. 

T.  37  N.,  R.  18  E.,  See.  25,  3 
and  36,  of  the  Willamette  Me 
T.  37  N..  R.  19  E.,  Sees.  19. 
27,  28,  29,  30,  31,  32,  33,  and  3 
Willamette  Meridian. 

Excluding  from  the  above 
lands  within  the  Pasayten  W 
and  any  private  lands. 


Description  of  OK-1  taken  solely  from 
Bureau  of  Land  Management  Map; 
Robinson  Mtn.  1979,  Washington. 
Whatcom  County  -- 

T.  38  N.,  R.  14  E.,  Sec  36,  of  the 
Willamette  Meridian. 

T.  38  N.,  R.  16  E.,  Sees.  35,  and  36,  of 
the  Willamette  Meridian. 

T.  38  N.,  R.  17  E.,  Sees.  17, 19,  20,  21, 
28,  29,  30.  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  37  N.,  R.  14  E.,  Sees.  1, 12,  and  13,  of 
the  Willamette  Meridian. 

T.  37  N..  R.  16  E.,  Sees.  1,  2,  3.  8,  9. 10, 
11, 12, 13, 14, 15, 16, 17,  20,  21,  22,  27.  28, 
and  29,  of  the  Willamette  Meridian. 

T.  37  N.,  R.  17  E..  Sees.  5,  6.  7,  and  18. 
of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Pasayten  Wilderness, 
and  any  private  lands. 


Description  of  OK-^  taker 
Bureau  of  Land  Managemen 
Twisp  1978,  Washington. 
Okanogan  Coimty 

T.  33  N..  R.  19  E.,  Sees.  1, 2 
13, 14, 15,  23,  24,  and  25,  of  tl 
Willamette  Meridian. 

T.  33  N.,  R.  20  E.,  Sees.  6. ' 
18, 19,  20,  21.  29,  and  30,  of  tl 
Willamette  Meridian. 

Excluding  from  the  above 
lands  within  the  Lake  Chela 
Wilderness,  and  any  privati 
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CLEARWATE 
WILDERNESS 

T.18N. 


Description  of  OK-3  taken  solely  from 
Bureau  of  Land  Management  Map; 
Robinson  Mountain  1979,  Washington. 
Okanogan  County 

T.  35  N..  R.  18  E..  Sees.  1.  2.  and  12.  of 
the  Willamette  Meridian. 

T.  35  N..  R.  19  E..  Sees.  1,  2.  3,  4,  5.  6.  7. 
8,  9, 10, 11,  and  12,  of  the  Willamette 
Meridian. 

T.  36  N.,  R.  18  E.,  Sees.  1.  2,  3,  4,  9, 10, 
11, 12, 13,  24,  25,  26,  35,  and  36.  of  the 
Willamette  Meridian. 

T.  36  N.,  R.  19  E.,  Sees.  4.  5.  6.  7.  8, 16, 
17, 18, 19,  20,  21,  22,  26,  27,  28,  29.  30,  31. 
32.  33.  34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  37  N..  R.  18  E..  Sec.  25.  33.  34.  35. 
and  36.  of  the  Willamette  Meridian. 

T.  37  N..  R.  19  E..  Sees.  19,  20,  21,  22, 
27,  28.  29,  30.  31.  32.  33,  and  34.  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Pasayten  Wilderness, 
and  any  private  lands. 


Description  of  OK-^  taken  solely  from 
Bureau  of  Land  Management  Map; 
Twisp  1978,  Washington. 
Okanogan  Coimty 

T.  33  N.,  R.  19  E.,  Sees.  1,  2. 10. 11. 12. 
13, 14, 15,  23,  24,  and  25.  of  the 
Willamette  Meridian. 

T.  33  N..  R.  20  E.,  Sees.  6.  7.  8. 16. 17, 
18, 19,  20,  21,  29,  and  30,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Lake  Chelan-Sawtooth 
Wilderness,  and  any  private  lands. 
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Description  of  OLY-1  taken  solely 
from  Department  of  Natural  Resources 
Quadrangles;  Cape  Flattery  1983,  Forks 
1981,  Port  Angeles  1988,  Shelton  1990, 
Seattle  1990  and  Mount  Olympus  1983, 
Washington. 

Clallam,  Jefferson,  Grays  Harbor  and 
Mason  Counties 

T.  30  N..  R.  11  W.,  Sees.  1,  2,  3,  4,  8.  9. 
10, 11, 12. 13, 14, 15. 16, 17,  20,  21,  22,  23, 

24,  26,  27,  28,  and  29,  of  the  Willamette 
Meridian. 

T.  30  N.,  R.  10  W..  Sees.  1,  3,  4,  5.  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17,  and  18,  of 
the  Willamette  Meridian. 

T.  30  N.,  R.  8  W.,  Sees.  25,  26,  27,  28, 

29,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  30  N.,  R.  7  W.,  Sees.  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  29  N..  R.  11  W.,  Sees.  13,  22,  23,  24, 

25,  26,  27,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  29  N.,  R.  10  W.,  Sees.  1,  2,  3,  4,  5,  6, 
7,  8,  9, 10, 11, 12, 13, 14. 15, 16, 17, 18, 19, 
20.  21,  22,  23.  24,  25,  26,  27.  28.  29,  30,  31, 
32,  33,  34,  35,  and  36,  of  the  Willamette 
Meridan. 

T.  29  N.,  R.  4  W.,  Sees.  19,  20,  21,  24, 

25,  26,  27,  28,  29,  30,  32,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  29  N.,  R.  3  W.,  Sees.  19,  24,  25.  26, 

27,  28,  29,  30,  31,  32,  33,  34,  35,  and  .16,  of 
the  Willamette  Meridian. 

T.  29  N.,  R.  2  W.,  Sees.  19,  30,  31,  and 
32,  of  the  Willamette  Meridian. 
T.  28  N.  R.  13  W.,  Sees.  22.  23,  24,  25, 

26,  27,  and  36,  of  the  Willamette 
Meridian. 

T.  28  N.,  R.  12  W.,  Sees.  1,  2,  3,  4.  5,  6, 
7,  8.  9, 10, 11, 12, 13, 16. 17. 18, 19,  20.  21, 

28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  28  N.,  R.  11  W.,  Sees.  1.  2.  3. 4.  5.  6, 
7,  8,  9, 10, 11. 12, 13, 14, 15, 16, 17,  and  18, 
of  the  Willamette  Meridian. 

T.  28  N.,  R.  10  W.,  Sees.  1.  2.  3,  4,  5,  6. 

7.  8.  9. 10. 11,  and  12,  of  the  Willamette 
Meridian. 

T.  28  N..  R.  4  W.,  Sees.  1,  4.  5,  8,  9, 12, 
13,  23,  24,  25,  26,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  28  N.,  R.  3  W.,  Sees.  1,  2.  3.  4,  5,  6,  7, 

8,  9, 10, 11. 12, 13, 15, 16, 17, 18, 19.  20,  21, 
26,  27,  28,  29,  30.  32,  33,  34,  and  35.  of  the 
Willamette  Meridian. 

T.  28  N.,  R.  2  W.,  Sees.  5,  6,  7.  and  18, 
of  the  Willamette  Meridian. 

T.  27  N.,  R.  12  W.,  Sees.  4,  5,  6,  8,  9, 10, 
11, 13, 14, 15, 16,  22,  23,  24.  25.  and  26.  of 
the  Willamette  Meridian. 

T.  27  N.,  R.  11  W.,  Sees.  14. 15, 16, 17, 
18, 19,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29, 

30,  31,  32,  33,  34,  35.  and  36,  of  the 
Willfunette  Meridian. 


T.  27  N.,  R.  10  W.,  Sees.  19,  27,  28,  29, 
30,  31,  32,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  27N.,  R.4W.,  See.  2,  ofthe 
Willamette  Meridian. 

T.  27  N.,  R.  3  W.,  Sees.  2,  3, 11, 14, 15, 

22,  23,  24,  25,  26,  27,  28,  29,  33.  34,  35.  and 
36,  of  the  Willamette  Meridian. 

T.  27  N.,  R.  2  W..  Sees.  19,  20.  21,  28, 
29,  30,  31,  32.  33.  and  34,  of  the 
Willamette  Meridian. 

T.  26  N.,  R.  11  W.,  Sees.  1,  2,  3.  4,  5,  8, 
9. 10, 11, 12, 13, 14, 15, 18, 17.  20,  21,  22, 

23,  24,  25.  26,  27,  28,  29,  32,  33,  34,  35.  and 
36,  of  the  Willamette  Meridian. 

T.  26  N.,  R.  10  W.,  Sees.  2,  3,  4.  5,  6,  7, 
8,  9, 10, 11, 14, 15, 16. 17, 18, 19,  20,  21,  22, 

23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34, 

35.  and  36,  of  the  Willamette  Meridian. 
T.  26  N.,  R.  9  W.,  Sees.  19,  29,  30.  31. 

and  32,  of  the  Willamette  Meridian. 

T.  26  N.,  R.  4  W.,  Sees.  13,  and  24,  of 
the  Willamette  Meridian. 

T.  26  N.,  R.  3  W.,  Sees.  1.  2,  3,  4. 10. 11. 
12, 13, 14, 15. 16. 17, 18, 19.  20.  21.  22.  23. 

24,  26,  33.  34,  and  35,  of  the  Willamette 
Meridian. 

T.  26  N.,  R.  2  W.,  Sees.  3,  4,  5,  6,  7,  8,  9, 
10, 17, 18, 19,  and  20,  of  the  Willamette 
Meridian. 

T.  25  N..  R.  11  W.,  Sees.  1.  2,  3,  4,  5.  8, 
9, 10, 11, 12. 13, 14, 15, 16, 17,  20,  21,  22, 
23,  24,  25,  26,  27,  28.  29,  32,  33,  34,  35,  and 

36,  of  the  Willamette  Meridian. 

T.  25  N..  R.  10  W.,  Sees.  1,  2,  3,  4.  5.  6, 
7,  8,  9. 10. 11, 12, 14, 15, 16. 17, 18, 19.  20, 
21,  29,  30,  31,  32,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  25  N.,  R.  9  W.,  Sees.  6,  31,  32,  and 
33,  of  the  Willamette  Meridian. 

T.  25  N.,  R.  4  W.,  Sees.  24,  25,  26.  27. 

28,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  25  N.,  R.  3  W.,  Sees.  2,  3,  9, 10. 11. 
12, 13, 14, 15. 16, 17, 18, 19,  20,  21,  22,  28, 

29,  30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  24  N..  R.  12  W..  See.  24.  of  the 
Willamette  Meridian. 
T.  24  N.,  R.  11  W.,  Sees.  1,  2.  3.  4,  5.  6. 

7,  8,  9. 10. 16, 17, 18,  and  19,  of  the 
Willamette  Meridian. 

T.  24  N.,  R.  10  V4  W.,  Sees.  12, 13, 14. 
23,  24,  25,  and  26,  of  the  Willamette 
Meridian. 

T.  24  V4  N.,  R.  10  W.,  Sees.  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  24  Vfe  N.,  R.  9  W.,  Sees.  31,  32,  33,  34, 
and  35,  of  the  Willamette  Meridian. 

T.  24  N.,  R 10  W.,  Sees.  1,  2,  3.  4.  5.  6,  7, 

8,  9. 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  24  N.,  R.  9  W.,  Sees.  2,  3, 4,  5,  6,  7,  8, 
9, 10, 15, 16, 17, 18, 19,  20,  21.  28,  29,  30, 


31,  32,  33,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  24  N.,  R.  8  W.,  Sees.  28,  29,  30,  31. 

32,  and  33,  of  the  Willamette  Meridian. 
T.  24  N.,  R.  4  W.,  Sees.  1,  2,  3,  4,  5.  8.  7. 

8,  9, 10, 11, 12, 13, 14, 15, 18, 17, 19,  20,  21, 
22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33. 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  23  N.,  R.  10  W.,  Sees.  1,  2,  3. 10, 11. 
15,  23,  and  24,  of  the  Willamette 
Meridian. 

T.  23  N.,  R.  9  W.,  Sees.  1,  2,  6,  8,  9, 10, 
11, 12, 15, 16, 19,  20,  21,  22,  23,  24,  25,  26, 
27,  28,  29,  30,  31,  32,  33,  34,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  23  N.,  R.  8  W.,  Sees.  6, 11, 12, 13, 14, 
15, 16,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29, 
30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  23  N.,  R.  7  W.,  Sees.  1,  2,  3,  4,  8,  9, 
10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20,  21, 

22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  23  N.,  R.  6  W..  Sees.  1,  2,  4,  5,  6,  7,  8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 

33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  23  N.,  R.  5  W.,  Sees.  3,  5,  6,  7.  8,  9, 
10, 11, 12, 14, 15, 16, 17, 18, 19,  20,  21,  22, 

23,  26,  27,  28,  29,  30,  31,  32,  33,  34,  and  35, 
of  the  Willamette  Meridian. 

T.  23  N.,  R.  4  W.,  Sees.  3.  4,  5,  6,  7,  and 
8,  of  the  Willamette  Meridian. 

T.  22  N.,  R.  10  W.,  Sees.  24,  25,  and  36, 
of  the  Willamette  Meridian. 

T.  22  N.,  R.  9  W.,  Sees.  1,  2,  3,  4,  5,  6,  7, 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  22  N.,  R.  8  W.,  See8.3,  4,  5,  6,  7,  8,  9, 
10, 15, 16, 17, 18, 19,  20,  21,  22,  27,  28,  29, 
30.  31.  32,  33,  and  34,  of  the  Willamette 
Meridian. 

T.  22  N.,  R.  7  W.,  Sees  1,  4,  5,  and  6,  of 
the  Willamette  Meridian. 

T.  22  N.,  R.  6  W.,  Sees.  1,  3,  4,  5.  6,  9, 
10, 15, 16,  21,  22,  27.  28,  29,  32,  33,  and  34, 
of  the  Willamette  Meridian. 

T.  22  N.,  R  5  W.,  Sees.  1,  2,  3,  4,  5,  and 
6,  of  the  Willamette  Meridian. 

T.  21  N.,  R.  9  W.,  Sees.  1,  2,  3,  and  4,  of 
the  Willamette  Meridian. 

T.  21  N.,  R.  8  W.,  Sees.  4,  5,  6,  7,  8,  9, 
16, 17,  and  18,  of  the  Willamette 
Meridian. 

T.  21  N.,  R.  6  W.,  Sees.  3,  4,  5,  and  9,  of 
the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Colonel  Bob 
Wilderness,  Buekhom  Wilderness,  The 
Brothers  Wilderness,  Mt.  Skokomish 
Wilderness,  Wonder  Mountain 
Wilderness,  Olympic  National  Park,  and 
any  private  lands. 


Description  of  OLY-2  ta 
from  Department  of  Naturi 
Quadrangle;  Cape  Flattery 
Washington. 
Clallam  County 

T.  31  N.,  R.  12  W.,  Sees, 
of  the  Willamette  Meridia: 

T.  30  N..  R.  12  W.,  Sees. 
17,  and  18,  of  the  Willame 

Excluding  any  private  U 
the  above  area. 
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.,  Sees.  19,  27,  28,  29, 

d  35,  of  the 

in. 

Sec.  2,  of  the 

in. 

Sees.  2,  3, 11, 14, 15, 

,  28,  29,  33,  34,  35,  and 

te  Meridian. 

Sees.  19,  20,  21,  28, 

d  34,  of  the 

tn. 

,  Sees.  1,  2,  3,  4,  5,  8. 

15, 16, 17,  20,  21,  22, 

29,  32,  33,  34,  35.  and 
te  Meridian. 
,  Sees.  2,  3,  4,  5,  6,  7, 
5, 17, 18, 19,  20,  21,  22, 

29,  30,  31,  32,  33,  34, 
Willamette  Meridian. 
Sees.  19,  29,  30,  31, 
mette  Meridian. 
Sees.  13,  and  24,  of 
idian. 
Sees.  1,  2,  3,  4, 10, 11, 

18, 19,  20,  21,  22,  23, 
),  of  the  Willamette 

Sees.  3,  4,  5,  6,  7,  8,  9, 
),  of  the  Willamette 

.  Sees.  1,  2,  3,  4,  5.  8, 
15, 16, 17,  20,  21,  22, 
29,  32,  33,  34,  35,  and 
:e  Meridian. 
,  Sees.  1,  2,  3,  4.  5,  6, 
15, 16, 17, 18, 19,  20, 
35,  and  36,  of  the 
n. 

Sees.  6,  31,  32,  and 
e  Meridian. 

sees.  24,  25,  26,  27, 

1  36,  of  the 

n. 

Sees.  2,  3,  9, 10, 11, 

18, 19,  20,  21,  22,  28, 

I,  of  the  Willamette 

See.  24,  of  the 
n. 

Sees.  1,  2,  3,  4,  5,  6, 

and  19,  of  the 

n. 

M.,  Sees.  12, 13, 14. 

the  Willamette 

N.,  Sees.  32,  33,  34, 
illamette  Meridian. 
^,  Sees.  31,  32,  33,  34. 
mette  Meridian. 
Sees.  1,  2,  3.  4.  5.  6,  7, 
:,  15, 16. 17. 18, 19,  20, 
27,  28,  29.  30.  31.  32. 
the  Willamette 

sees.  2.  3. 4.  5.  6.  7.  8. 
9,  20,  21.  28,  29,  30, 


31,  32.  33,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  24  N.,  R.  8  W.,  Sees.  28,  29.  30.  31, 

32,  and  33,  of  the  Willamette  Meridian. 
T.  24  N.,  R.  4  W.,  Sees.  1.  2,  3,  4,  5,  6,  7. 

8,  9. 10, 11. 12. 13, 14, 15, 16. 17. 19.  20.  21. 
22.  23.  24.  25,  26,  27,  28,  29,  30,  31.  32.  33. 
34.  35,  and  36,  of  the  Willamette 
Meridian. 

T.  23  N.,  R.  10  W.,  Sees.  1,  2,  3, 10, 11. 
15,  23,  and  24,  of  the  Willamette 
Meridian. 

T.  23  N.,  R.  9  W.,  Sees.  1.  2,  6,  8.  9. 10, 
11, 12, 15, 16. 19.  20,  21,  22,  23,  24,  25,  26, 
27,  28.  29.  30,  31,  32,  33,  34,  35,  and  36,  of 
the  Willamette  Meridian. 

T.  23  N.,  R.  8  W.,  Sees.  6, 11, 12. 13. 14. 
15. 16.  20.  21.  22,  23,  24,  25,  26,  27,  28,  29, 
30,  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  23  N.,  R.  7  W.,  Sees.  1.  2,  3,  4,  8.  9, 
10, 11, 12, 13, 14. 15, 16, 17, 18, 19,  20,  21. 

22.  23.  24.  25.  26,  27,  28,  29,  30,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  23  N.,  R.  6  W..  Sees.  1,  2,  4,  5,  6,  7,  8. 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 

33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  23  N..  R.  5  W.,  Sees.  3,  5,  6,  7. 8,  9, 
10, 11. 12. 14, 15, 16, 17, 18, 19,  20,  21,  22, 

23,  26,  27,  28,  29,  30,  31,  32,  33,  34,  and  35, 
of  the  Willamette  Meridian. 

T.  23  N.,  R.  4  W..  Sees.  3.  4,  5,  6.  7.  and 
8,  of  the  Willamette  Meridian. 

T.  22  N.,  R.  10  W.,  Sees.  24,  25,  and  36, 
of  the  Willamette  Meridian. 

T.  22  N.,  R.  9  W.,  Sees.  1.  2,  3,  4,  5,  6,  7. 
8,  9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23.  24.  25,  26,  27,  28,  29,  30,  31,  32. 
33.  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  22  N.,  R.  8  W.,  Sees.3,  4,  5,  6,  7,  8,  9, 
10. 15. 16. 17, 18, 19,  20,  21,  22,  27,  28,  29, 
30,  31,  32.  33.  and  34,  of  the  Willamette 
Meridian. 

T.  22  N.,  R.  7  W.,  Sees  1,  4,  5,  and  6,  of 
the  Willamette  Meridian. 

T.  22  N.,  R.  6  W.,  Sees.  1,  3,  4,  5,  6,  9, 
10, 15, 16.  21.  22.  27.  28,  29,  32,  33,  and  34, 
of  the  Willamette  Meridian. 

T.  22  N.,  R  5  W.,  Sees.  1,  2,  3,  4,  5,  and 
6,  of  the  Willamette  Meridian. 

T.  21  N.,  R.  9  W.,  Sees.  1,  2,  3,  and  4,  of 
the  Willamette  Meridian. 

T.  21  N.,  R.  8  W.,  Sees.  4,  5,  6,  7.  8.  9, 
16. 17.  and  18,  of  the  Willamette 
Meridian. 

T.  21  N..  R.  6  W.,  Sees.  3.  4.  5.  and  9,  of 
the  Willamette  Meridian. 

Excluding  &om  the  above  areas  any 
lands  within  the  Colonel  Bob 
Wilderness,  Buekhom  Wilderness,  The 
Brothers  Wilderness,  Mt.  Skokomish 
Wilderness,  Wonder  Moimtain 
Wilderness,  Olympic  National  Park,  and 
any  private  lands. 


CDLDNEL  BOB 
WILDERNESS" 


Description  of  OLY-2  taken  solely 
from  Department  of  Natural  Resources 
Quadrangle;  Cape  Flattery  1983. 
Washington. 
Clallam  County 

T.  31  N.,  R.  12  W.,  Sees.  31,  32,  and  33, 
of  the  Willamette  Meridian. 

T.  30  N..  R.  12  W.,  Sees.  4,  5,  6.  7,  8,  9, 
17,  and  18,  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  abpve  area. 


l__J I I — I — i 


ado: 


T.31M. 
T.30N. 


ON. 
T.30N. 


MTN  RJ) 


DLY-2 
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Description  of  OLY-3  taken  solely 
from  Department  of  Natural  Resources 
Quadrangles;  Cape  Flattery  1983,  and 
Forks  1988,  Washington. 
Clallam  County 

T.  29  N.,  R.  13  W..  Sees.  12, 13,  23,  24, 
25,  and  26  of  the  Willamette  Meridian. 

T.  29  N.,  R.  12  W.,  Sees.  7,  8, 17, 18, 19, 
20,  and  30  of  the  Willamette  Meridian. 
Excluding  any  private  lands  within  the 
above  area. 


I 

fi 

I 


J I I L 


iW£S 


DLY-3 


Description  of  WN-2  taken 
from  Biu-eau  of  Land  Managei 
Twisp  1978,  and  Chelan  1973, 
Washington. 
Chelan  County 

T.  30  N.,  R.  17  E.,  Sec.  35.  of 
Willamette  Meridian. 

T.  30  N.,  R.  18  E.,  Sec.  33,  oi 
Willamette  Meridian. 

T.  29  N..  R.  17  E.,  Sees.  1.  2. 
the  Willamette  Meridian. 

T.  29  N..  R.  18  E.,  Sees.  3. 4. 
11. 14. 15. 16. 17.  20,  21,  22.  23, 
35.  and  36,  of  the  Willamette 

T.  29  N.,  R.  19  E.,  See.  31,  ol 
Willamette  Meridian. 

T.  28  N..  R.  18  E.,  Sees.  1,  2, 
of  the  Willamette  Meridian. 

Excluding  any  private  land 
the  above  area. 


Description  of  WN-1  taken  solely 
from  Biu-eau  of  Land  Management  Maps; 
Twisp  1978,  and  Chelan  1973, 
Washington. 
Chelan  County 

T.  30  N.,  R.  16  E.,  Sees.  11, 14, 15, 16, 

21,  22,  23,  26,  27,  28,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  ^0  N.,  R.  17  E.,  Sees.  29,  30,  31,  and 
32,  of  the  Willamette  Meridian. 

T.  29  N.,  R.  16  E.,  Sees.  1,  2,  3,  4, 10, 11, 
12, 13, 14, 15,  21,  22,  23,  24,  25,  26,  27,  28, 
34,  35,  and  36,  of.  the  Willamette 
Meridi^. 

T.  2^.,  R.  17  E.,  Sees.  5,  6,  7,  8,  9, 16, 
17, 18, 19,  20,  21,  22,  26.  27,  28,  29,  30,  31, 
32,  33,  34.  and  35,  of  the  Willamette 
Meridian. 

T.  28  N.,  R.  16  E.,  Sees.  1,  2, 12, 13,  24, 
25,  and  36,  of  the  Willamette  Meridian. 

T.  28  N.,  R.  17  E.,  Sees.  2,  3,  4,  5,  6,  7,  8, 
9, 10, 11, 13, 14, 15, 16, 17, 18, 19,  20,  21, 

22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  28  N.,  R.  18  E.,  Sees.  30,  and  31,  of 
the  Willamette  Meridian. 

T.  27  N.,  R.  17  E.,  Sees.  1,  2,  3,  4,  5,  6,  8, 
9. 10, 11, 12, 13, 14, 15, 16, 17,  20,  21,  22, 

23,  24,  25,  26,  27,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  27  N.,  R.  18  E.,  Sees.  4.  5,  6,  7,  8,  9, 
10, 13, 14, 15, 16, 17, 18, 19,  20,  21,  22,  23, 


24,  25,  26,  27,  28,  29,  30,  33,  34,  35,  and  36, 
of  the  Willamette  Meridian. 

T.  27  N.,  R.  19  E.,  Sees.  30,  31,  32,  and 
33,  of  the  Willamette  Meridian. 

T.  26  N.,  R.  18  E.,  Sees.  1,  2,  3, 4,  8,  9, 
10, 11, 12, 13, 14, 15, 16, 17,  22,  23,  24,  25, 
26,  27,  35,  and  36,  of  the  Willamette 
Meridian. 


T.  26  N.,  R.  19  E.,  Sees.  4,  5,  6,  7,  30, 
and  31,  of  the  Willamette  Meridian. 

T.  25  N.,  R.  18  E.,  Sees.  1,  and  2.  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Glacier  Peak 
Wilderness,  and  any  private  lands. 


ISMlfS 


^^     GLACIER 


PEAK 
WILDERNESS 


STANDARD  PARALLEL 


Description  of  WN-3  taken 
from  Bureau  of  Land  Manage 
Twisp  1978,  and  Chelan  1973, 
Washington. 
Chelan  County 

T.  29  N„  R.  20  E.,  Sees.  19.  i 
28,  29.  30,  31,  32,  33,  34,  and  3i 
Willamette  Meridian. 

T.  28  N.,  R.  20  E.,  Sees.  2,  3, 
and  11,  of  the  Willamette  Me 

Excluding  any  private  land 
the  above  area. 
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i_J 


ma 


,  30,  33,  34,  35,  and  36,  T.  26  N.,  R.  19  E..  Sees.  4,  5,  6,  7,  30. 


Meridian. 

Sees.  30,  31,  32,  and 
te  Meridian. 
Sees.  1,  2.  3. 4,  8,  9, 
16, 17,  22,  23,  24,  25, 
f  the  Willamette 


and  31,  of  the  Willamette  Meridian. 

T.  25  N.,  R.  18  E.,  Sees.  1,  and  2,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Glacier  Peak 
Wilderness,  and  any  private  lands. 


J I I l__l 


15l«£5 


GLACIER   PEAK 
WILDERNESS 


STANDARD  PARALLEL 


Description  of  WN-2  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Twisp  1978,  and  Chelan  1973, 
Washington. 
Chelan  County 

T.  30  N..  R.  17  E..  Sec.  35.  of  the 
Willamette  Meridian. 

T.  30  N.,  R.  18  E.,  Sec.  33,  of  the 
Willamette  Meridian. 

T.  29  N.,  R.  17  E..  Sees.  1.  2.  and  12.  of 
the  Willamette  Meridian. 

T.  29  N..  R.  18  E..  Sees.  3.  4.  7.  8.  9. 10, 
11. 14. 15. 16. 17,  20.  21,  22.  23.  25.  26.  27. 
35,  and  36,  of  the  Willamette  Meridian. 

T.  29  N.,  R.  19  E.,  Sec.  31,  of  the 
Willamette  Meridian. 

T.  28  N.,  R.  18  E.,  Sees.  1,  2. 11.  and  12. 
of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


mis 


T.29N      STAHDAW) 
TM     PARAUfL 


Description  of  WN-3  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Twisp  1978,  and  Chelan  1973. 
Washington. 
Chelan  County 

T.  29  N„  R.  20  E..  Sees.  19.  20.  26.  27, 
28,  29,  30,  31,  32,  33,  34.  and  35,  of  the 
Willamette  Meridian. 

T.  28  N.,  R.  20  E..  Sees.  2,  3.  4,  5.  9. 10. 
and  11.  of  the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  WN-4  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Chelan  1973,  and  Sauk  River  1978,  and 
Department  of  Natural  Resources 
Quadrangle;  Skykomish  River  1973, 
Washington. 
Chelan  and  Snohomish  Counties 

T.  28  N..  R.  13  E.,  Sees.  13, 14. 15. 16, 
21,  22,  23,  24.  25,  26.  27,  28,  34.  35,  and  36, 
of  the  Willamette  Meridian. 

T.  28  N.,  R.  14  E.,  Sees.  23,  24,  25,  26. 
35,  and  36,  of  the  Willamette  Meridian. 

T.  28  N.,  R.  15  E..  Sees.  2, 11. 12. 13, 14, 
15.  22,  23.  24.  25.  26.  27,  28.  29.  30,  31,  32. 
33,  34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  28  N.,  R.  16  E.,  Sees.  18. 19.  30,  and 
31,  of  the  Willamette  Meridian. 

T.  27  N..  R.  13  E.,  Sees.  1,  and  2.  of  the 
Willamette  Meridian. 

T.  27  N.,  R.  14  E.,  Sees.  1.  2.  and  11.  of 
the  Willamette  Meridian. 

T.  27  N.,  R.  15  E.,  Sees.  1,  2,  3,  4.  5.  6.  7, 
8,  9, 10, 11, 12, 13. 14, 15. 16, 17,  21.  22,  23, 
24,  and  25,  of  the  Willamette  Meridian. 

T.  27  N..  R.  16  E.,  Sees.  6,  7, 18. 19.  and 
30,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Glacier  Peak,  Henry  M. 
Jackson  Wilderness,  and  any  private 
lands. 


J 1 I L 


10MUS 


T29N 

GLACIER   PEAK 
»  WILDERNESS 

T29N.  STANDARD  PARAUfL 
T.28N. 


I28N. 
T.27N. 


:cVN-4    35 


II         Federal  Re 

Description  of  WN-6  takei 
from  Bureau  of  Land  Managi 
Chelan  1973,  Washington. 
Chelan  County 

T.  26  N..  R.  16  E..  Sees.  25, 
the  Willamette  Meridian. 

T.  26  N..  R.  17  E.,  Sees.  19. 
27.  28.  29,  30,  31,  32,  33.  and  ; 
Willamette  Meridian. 

T.  25  N..  R.  17  E..  Sees.  1.  J 
9. 10. 11. 12, 14. 15. 16. 17. 18 
22.  27.  28,  29.  32.  33.  and  34. 
Willamette  Meridian. 

T.  24  N..  R.  17  E.,  Sees.  3.  i 
Willamette  Meridian. 

Excluding  from  the  above 
lands  within  the  Alpine  Lak 
Wilderness,  and  any  privati 


Description  of  WN-5  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Chelan  1973,  and  Department  of  Natural 
Resources  Quadrangle;  Skykomish  River 
1973,  Washington. 
Chelan  and  King  Cotmties 

T.  26  N.,  R.  14  E.,  Sees.  24,  and  25,  of 
the  Willamette  Meridian. 

T.  26  N.,  R.  15  E.,  Sees.  1,  2.  8,  9, 10. 11. 
12, 15. 16. 17. 18. 19.  20,  21.  and  30,  of  the 
Willamette  Meridian. 

T.  26  N..  R.  16  E.,  Sees.  6,  and  17,  of  the 
Willamette  Meridian. 

T.  25  N.,  R.  15  E.,  Sees.  35,  and  36.  of 
the  Willamette  Meridian. 

T.  25  N..  R.  16  E..  Sec.  32.  of  the 
Willamette  Meridian. 

T.  24  N..  R.  15  E..  Sees.  1,  2.  and  3.  of 
the  Willamette  Meridian. 

T.  24  N..  R.  16  E..  Sees.  3.  4.  5.  6.  7.  and 
8.  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Alpine  L.akes 
Wilderness,  and  any  private  lands. 


ALPINE 

LAKES 

WILDERNESS 

T.25N.  STANDARD  PARALi£L 
T.24N. 


WN-5 


Description  of  WN-7  tak 
bom  Bureau  of  Land  Mana; 
Chelan  1973.  and  Wenatchi 
Washington. 
Chelan  County 

T.  24  N..  R.  17  E..  Sees.  25 
28,  32.  33,  34,  35,  and  36,  of 
Willamette  Meridian. 

T.  24  N.,  R.  18  E..  Sees.  3( 
the  Willamette  Meridian. 

T.  23  N..  R.  17  E..  Sees.  1, 
12, 13. 14. 15.  22.  23.  and  27 
Willamette  Meridian. 

Excluding  from  the  abov 
lands  within  the  Alpine  La 
Wilderness,  and  any  priva 
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T29N 

,",  GLACIER  PEAK 
ii   WILDERNESS 

T.29N.  STANDARD  PARAUE. 


WILDERNESS 

T.25N.  STANDARD  PARAUfL 


Description  of  WN-6  taken  solely 
from  Bureau  of  Land  Management  Map; 
Chelan  1973.  Washington. 
Chelan  County 

T.  26  N.,  R.  16  E,  Sees.  25,  and  36,  of 
the  Willamette  Meridian. 

T.  28  N.,  R.  17  E.,  Sees.  19.  2a  21,  22, 
27,  28,  29,  30,  31.  32,  33,  and  34,  of  the 
Willamette  Meridian. 

T.  25  N..  R.  17  E..  Sees.  1,  2,  3. 4,  5,  6,  8, 
9, 10, 11, 12. 14, 15, 16, 17, 18, 19.  20,  21, 
22,  27,  28,  29,  32,  33,  and  34,  of  the 
Willamette  Meridian. 

T.  24  N.,  R.  17  E..  Sees.  3,  and  4,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Alpine  Lakes 
Wilderness,  and  any  private  lands. 


Description  of  WN-7  taken  solely 
from  Bureau  of  Land  Management  Maps; 
Chelan  1973,  and  Wenatchee  1978, 
Washington. 
Chelan  County 

T.  24  N..  R.  17  E..  Sees.  22,  25,  26.  27, 
28.  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  24  N.,  R.  18  E..  Sees.  30,  and  31,  of 
the  Willamette  Meridian. 

T.  23  N.,  R.  17  E..  Sees.  1.  2.  3, 9, 10, 11, 
12. 13, 14, 15.  22,  23,  and  27,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Alpine  Lakes 
Wilderness,  and  any  private  lands. 
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Description  of  WS-1  taken  solely  from 
Department  of  Natural  Resources  Map; 
Snoqualmie  Pass  1973,  and  Bureau  of 
Land  Management  Map;  Wenatchee 
1978,  Washington. 
Chelan  and  Kittitas  Counties 

T.  23  N.,  R.  13  E.,  Sees.  21,  22.  23.  26, 
27,  28,  31,  32,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  23  N.,  R.  17  E.,  Sees.  26,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  22  N.,  R.  12  E.,  Sees.  13, 14,  23,  and 

25,  of  the  Willamette  Meridian. 

T.  22  N..  R.  13  E..  Sees.  2.  3.  4.  5.  6.  7.  8, 
9. 10, 11, 12. 13. 14, 15, 16, 17, 18, 19,  20, 
21,  2Z  23,  24,  25,  26,  27,  28,  29.  30,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  22  N.,  R.  14  E.,  Sees.  2.  3.  4.  5.  8.  9. 
10. 11. 14. 15. 16, 17. 18. 19.  20.  21,  22,  23, 

26,  27,  28,  29,  30,  31,  32,  33,  34,  35.  and  36. 
of  the  Willamette  Meridian. 

T.  22  N.,  R.  15  E..  Sees.  25.  28,  31.  32. 

33,  34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  22  N.,  R.  16  E.,  Sees.  11, 12. 13. 14. 

21.  22.  23.  24.  25.  26.  27.  28.  29.  30.  31.  32, 

34.  35,  and  36,  of  the  Willamette 
Meridian. 

T.  22  N.,  R.  17  E.,  Sees.  1,  2.  3.  7.  B,  9. 
10, 11. 12, 13. 14. 15. 16. 17. 18. 19.  20.  21. 

22.  23.  24,  25.  26.  27,  28,  29,  30,  31.  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  22  N.,  R.  18  E.,  Sees.  1,  2.  6,  7.  8, 9. 
10, 11. 12. 13. 14. 15. 16. 17, 18. 19.  20.  21. 
22,  23,  24,  25,  26.  27.  28.  29,  30,  31.  32.  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  22  N.,  R.  19  E.,  Sees.  6,  7. 18, 19,  29. 
30.  31.  32.  33.  and  34.  of  the  Willamette 
Meridian. 

T.  21  N..  R.  13  E.,  Sees.  1,  2,  3,  4,  8,  9, 
10. 11. 12. 13. 14, 15, 16,  22,  23,  24.  25.  26. 
and  36.  of  the  Willamette  Meridian. 

T.  21  N..  R.  14  E..  Sees.  1,  2,  3. 4.  5.  6.  7. 
8.  9. 10. 11. 12. 13. 14, 15. 16. 17. 18. 19.  20. 
21.  22.  23,  24,  25.  26.  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  21  N.,  R.  15  E..  Sees.  1.  2.  3.  4,  5.  6.  7. 
8.  9, 10. 17,  and  18.  of  the  Willamette 
Meridian. 

T.  21  N.,  R.  16  E.,  Sees.  1. 12. 13.  24.  25. 
and  36.  of  the  Willamette  Meridian. 

T.  21  N..  R.  17  E..  Sees.  1,  2,  3.  4.  5.  6.  7. 
8.  9. 10. 11. 12. 13, 14, 15, 16, 17, 18. 19.  20. 
21,  22.  23.  24.  25.  26.  27,  28,  29,  30,  31,  32, 
33,  34,  35.  and  36.  of  the  Willamette 
Meridian. 

T.  21  N..  R.  18  E..  Sees.  1.  2.  3.  4.  5.  6.  7, 
8.  9, 10, 11, 12. 13. 14. 15. 16. 17, 18, 19.  20. 


21.  22.  23,  24,  26,  27,  28,  29,  30.  31.  and  32. 
of  the  Willamette  Meridian. 

T.  21  N..  R.  19  E..  Sees.  2.  3.  4.  5.  6.  7.  8, 
9. 10. 11, 14, 15, 16, 17, 18, 19.  20,  21,  and 

22,  of  the  Willamette  Meridian. 

T.  20  N..  R.  14  E.,  Sees.  3,  4,  5,  6,  and  8, 
of  the  Willamette  Meridian. 
T.  20  N..  R.  17  E..  Sees.  1.  2.  3.  4.  5.  6.  9. 


10. 11. 12, 13, 14,  and  15.  of  the 
Willamette  Meridian. 

T.  20  N.,  R.  18  E..  Sees.  5,  6.  7.  8. 17. 18. 
19.  20.  21.  28.  29.  30.  32,  and  33,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Alpine  Lakes 
Wilderness,  and  any  private  lands. 


0  lOHUS 

I I  III 


LAKE 


VS-l 


G 


Description  of  WS-2  takei 
Department  of  Natural  Reso 
Snoqualmie  Pass  1973,  and  1 
Land  Management  Map;  We 
1978.  Washington. 
Kittitas  and  Yakima  Countii 

T.  20  N.,  R.  14  E.,  Sees.  30, 
of  the  Willamette  Meridian. 

T.  19  N.,  R.  12  E.,  Sees.  1. 
24.  of  the  Willamette  Mend 

T.  19  N..  R.  13  E.,  Sees.  1, 
8.9,10,11,12,13,14.15,16, 

21,  22,  23,  24,  25,  26,  27,  28, 2 
36,  of  the  Willamette  Merid 

T.  19  N..  R.  14  E..  Sees.  4. 
10. 11. 12. 13. 14. 15. 16. 17. 1 

22.  23.  24.  25.  26.  27.  28.  29.  < 
34,  35,  and  36,  of  the  Willan 
Meridian. 

T.  19  N.  R.  15  E.,  Sees.  13, 
18, 19,  20,  21.  22.  23,  24,  25, : 
30,  31.  32,  33,  34,  35,  and  36, 
Willamette  Meridian. 

T.  18  N.,  R.  13  E.,  Sees.  1, 
and  24.  of  the  Willamette  N 

T.  18  N..  R.  14  E..  Sees.  1. 


Description  of  WS-3  take 
Bureau  of  Land  Managemei 
Mount  Rainier  1978,  Washu 
Yakima  County 

T.  17  N.,  R.  13  E.,  Sees.  10 
14. 15,  21.  22,  23,  24,  27,  28,  > 
of  the  Willamette  Meridian 

T.  16  N..  R.  11  E..  Sees.  25 
the  Willamette  Meridian. 

T.  16  N.,  R.  12  E.,  Sees.  1. 
15.  22.  23,  24,  26,  27,  28,  29, ; 
35.  of  the  Willamette  Meric 

T.  16  N..  R.  13  E.,  Sees.  5, 
Willamette  Meridian. 

T.  15  N.,  R.  11  E.,  Sees.  12 
and  36,  of  the  Willamette  K 

T.  15  N.,  R.  12  E.,  Sees.  2, 
10, 11. 15. 16, 17,  20,  21,  29, 
Willamette  Meridian. 

Excluding  from  the  abovi 
lands  within  the  William  C 
Wilderness,  and  any  privai 
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28,  29,  30,  31.  and  32, 
leridian. 

Sees.  2,  3,  4.  5.  6,  7,  8, 
17, 18, 19.  20,  21,  and 
e  Meridian. 
Sees.  3,  4,  5,  6,  and  8, 
leridian. 
Sees.  1,  2,  3,  4,  5,  6,  9, 


10. 11. 12, 13, 14.  and  15.  of  the 
Willamette  Meridian. 

T.  20  N.,  R.  18  E..  Sees.  5,  6,  7,  8, 17, 18, 
19,  20,  21,  28,  29,  30,  32,  and  33,  of  the 
Willamette  Meridian. 

Exeluding  from  the  above  areas  any 
lands  within  the  Alpine  Lakes 
Wilderness,  and  any  private  lands. 


Deseription  of  W&-2  taken  solely  from 
Department  of  Natural  Resources  Map; 
Snoqualmie  Pass  1973,  and  Bureau  of 
Land  Management  Map;  Wenatchee 
1978,  Washington. 
Kittitas  and  Yakima  Counties 

T.  20  N.,  R.  14  E.,  Sees.  30,  31,  and  32, 
of  the  Willamette  Meridian. 

T.  19  N.,  R.  12  E.,  Sees.  1, 12, 13,  and 
24,  of  the  Willamette  Meridian. 

T.  19  N..  R.  13  E..  Sees.  1.  2.  3,  4,  5.  6,  7, 
8,  9, 10, 11, 12, 13. 14. 15, 16, 17, 18, 19,  20, 

21,  22,  23.  24,  25,  26,  27,  28,  33,  34,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  19  N.,  R.  14  E.,  Sees.  4,  5,  6,  7.  8.  9. 
10. 11. 12, 13, 14, 15, 16, 17, 18, 19.  20,  21. 

22,  23,  24,  25,  26,  27,  28,  29.  30.  31,  32,  33. 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  19  N.  R.  15  E.,  Sees.  13, 14, 15, 16, 17, 
18, 19,  20.  21.  22.  23.  24,  25,  26,  27.  28,  29, 
30.  31.  32.  33.  34.  35,  and  36.  of  the 
Willamette  Meridian. 

T.  18  N.,  R.  13  E.,  Sees.  1,  2,  3,  4, 12. 13. 
and  24.  of  the  Willamette  Meridian. 

T.  18  N..  R.  14  E.,  Sees.  1,  2.  3,  4,  5,  6.  7, 


Deseription  of  WS-3  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Rainier  1978,  Washington. 
Yakima  County 

T.  17  N.,  R.  13  E.,  Sees.  10, 11, 12, 13, 
14. 15,  21,  22,  23,  24.  27.  28,  32.  33.  and  34, 
of  the  Willamette  Meridian. 

T.  16  N.,  R.  11  E.,  Sees.  25,  and  36,  of 
the  Willamette  Meridian. 

T.  16  N.,  R.  12  E.,  Sees.  1. 11, 12, 13, 14. 
15.  22.  23.  24,  26,  27,  28.  29.  32,  33,  34,  and 
35,  of  the  Willamette  Meridian. 

T.  16  N.,  R.  13  E.,  Sees.  5,  and  6,  of  the 
Willamette  Meridian. 

T.  15  N.,  R.  11  E.,  Sees.  12, 13,  24.  25. 
and  36,  of  the  Willamette  Meridian. 

T.  15  N.,  R.  12  E.,  Sees.  2,  3,  4,  5.  8.  9, 
10, 11. 15. 16, 17,  20,  21,  29,  and  32,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  William  O.  Douglas 
Wilderness,  and  any  private  lands. 


8,  9. 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20, 
21,  22,  23,  24,  25,  26,  27,  28,  29,  and  30,  of 
the  Willamette  Meridian. 
T.  18  N.  R.  15  E.,  Sees.  2,  3.  4,  5,  6,  7,  8. 


9, 16, 17, 18, 19.  20.  29,  and  30,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  WS-4  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Rainier  1978,  Washington. 
Yakima  County 

T.  15  N.,  R.  13  E.,  Sees.  25.  and  38,  of 
the  Willamette  Meridian. 

T.  15  N..  R.  14  E.,  Sees.  20,  21,  25,  26, 
27.  28,  29,  30,  31,  32,  33,  34,  35,  and  36.  of 
the  Willamette  Meridian. 

T.  14  N.,  R.  13  E.,  Sec.  1.  of  the 
Willamette  Meridian. 

T.  14  N.,  R.  14  E.,  Sees.  4,  5,  and  6.  of 
the  Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


SMUES 


1 

I 


WILLIAM  0.  DOUGLAS      ,   , 
WILDERNESS  ^\li 


T.15N. 
T.14N, 


WS-4 


Description  of  WS-6  takei 
Bureau  of  Land  Managemen 
Mount  Rainier  1978.  Washin 
Yakima  County 

T.  14  N.,  R.  14  E.,  Sees.  25, 
and  36.  of  the  Willamette  M 

T.  13  N..  R.  13  E.,  Sees.  11. 
21.  22.  23.  24.  25.  26.  27,  28,  2 
33.  and  34.  of  the  Willamette 

T.  13  N..  R.  14  E..  Sees.  2. ; 
10. 11. 15. 16. 17. 18, 19.  20.  2 
the  Willamette  Meridian. 

T.  12  N..  R.  12  E..  Sec.  1.  o 
Willamette  Meridian. 

Excluding  any  private  lar 
the  above  area. 


Description  of  WS-5  taken  solely  from 
Bureau  of  Land  Management  Map; 
Moimt  Ranier  1978,  Washington. 
Lewis  and  Yakima  Counties 

T.,14  N.,  R.  11  E.,  Sees  35.  and  36,  of 
the  Willamette  Meridian. 

T.  14  N.,  R.  12  E.,  Sees.  25,  32,  34,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  14  N.,  R.  13  E.,  Sees.  30,  31,  and  32, 
of  the  Willamette  Meridian. 

T.  13  N.,  R.  11  E.,  Sees.  1,  2,  3. 11. 12. 
and  25,  of  the  Willamette  Meridian. 

T.  13  N.,  R.  12  E.,  Sees.  1,  2,  3,  4,  5,  9, 
12, 13, 14, 15. 16,  20,  21,  22,  23,  29,  32.  and 
34,  of  the  WiUamette  Meridian. 

T.  13  N.,  R.  13  E.,  Sees.  5,  and  6.  of  the 
Willamette  Meridian. 

T.  12  N.,  R.  12  E.,  See.  4,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Goat  Rocks,  WilUam  O. 
Douglas  Wilderness,  and  any  private 
lands. 
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Description  of  W-39  take 
Bureau  of  Land  Managemei 
Chehalis  River  1979,  and  Di 
Natural  Resources  Quadrai 
1987,  Washington. 
Grays  Harbor  and  Thurstoi 
T.  16  N.,  R.  3  W.,  Sees.  4. 
the  Willamette  Meridian. 

T.  16  N.,  R.  4  W.,  Sees.  1. 
8.  9. 10. 11. 12. 13. 14. 15, 16 
22,  23.  26,  27.  and  28.  of  the 
Meridian. 

T.  16  N.,  R.  5  W.,  Sees.  1. 
13.  of  the  Willamette  Meri( 
T.  17  N..  R.  3  W.,  Sees.  3, 
16. 17. 18, 19.  20,  21,  28,  29, 
33.  of  the  Willamette  Merii 
T.  17  N..  R.  4  W.,  Sees.  1, 
8.  9. 10, 11, 12. 13. 14, 15,  le 
21,  22,  23,  24,  25,  26,  27,  28, 
33,  34,  35.  and  36,  of  the  W 
Meridian. 

T.  17  N.,  R.  5  W.,  Sees.  1 
13. 14. 15.  24.  25,  26,  35,  am 
Willamette  Meridian. 

T.  18  N.,  R.  3  W..  Sees.  1 
27.  28. 29,  30.  31.  32.  33,  an 
Willamette  Meridian. 

T.  18  N.,  R.  4  W.,  Sees.  1 
20,  21,  22,  23,  24,  25,  26,  27, 
32.  33.  34.  35,  and  36,  of  thi 
Meridian. 

T.  18  N..  R.  5  W.,  Sec.  3e 
Willamette  Meridian. 

Excluding  any  private  li 
the  above  area. 
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WnUAM  0.   DOUGLAS      ,  , 
WILDERNESS  ^\li 


Description  of  WS-6  taken  solely  from 
Bureau  of  Land  Management  Map; 
Mount  Rainier  1978,  Washington. 
Yakima  County 

T.  14  N.,  R.  14  E.,  Sees.  25,  26,  34.  35. 
and  36.  of  the  Willamette  Meridian. 

T.  13  N.,  R.  13  E.,  Sees.  11, 12, 13. 14. 
21.  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  and  34,  of  the  Willamette  Meridian. 

T.  13  N.,  R.  14  £.,  Sees.  2,  3,  4,  7,  8, 9. 
10. 11, 15, 16, 17, 18, 19,  20.  29.  and  30,  of 
the  Willamette  Meridian. 

T.  12  N.,  R.  12  E.,  Sec.  1,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  W-39  taken  solely  from 
Bureau  of  Land  Management  Map: 
Chehalis  River  1979,  and  Department  of 
Natural  Resources  Quadrangle;  Shelton 
1987,  Washington. 
Grays  Harbor  and  Thurston  Coimties 

T.  16  N.,  R.  3  W.,  Sees.  4,  5,  6,  and  7,  of 
the  Willamette  Meridian. 

T.  16  N.,  R.  4  W.,  Sees.  1.  2.  3, 4,  5,  6,  7, 
8.  9, 10, 11, 12, 13, 14, 15, 16, 17. 18.  20.  21. 
22.  23.  26.  27.  and  28.  of  the  Willamette 
Meridian. 

T.  16  N..  R.  5  W..  Sees.  1.  2, 11. 12.  and 
13,  of  the  Willamette  Meridian. 

T.  17  N.,  R.  3  W.,  Sees.  3,  5,  6,  7,  8.  9, 
16, 17, 18, 19.  20,  21,  28,  29.  3a  31.  32.  and 
33.  of  the  Willamette  Meridian. 

T.  17  N..  R.  4  W.,  Sees.  1.  2.  3. 4.  5.  6.  7. 
8.  9. 10, 11. 12. 13. 14. 15. 16. 17. 18. 19.  20. 
21,  22,  23,  24,  25,  26,  27,  28.  29.  30,  31,  32, 
33,  34.  35.  and  36.  of  the  Willamette 
Meridian. 

T.  17  N.,  R.  5  W.,  Sees.  1,  2, 10, 11. 12, 
13, 14. 15.  24.  25.  26.  35,  and  36,  of  the 
Willamette  Meridian. 

T.  18  N.,  R.  3  W.,  Sees.  19,  20,  21,  22, 
27,  28,  29.  30,  31,  32,  33,  and  34,  of  the 
Willamette  Meridian. 

T.  18  N.,  R.  4  W.,  Sees.  14, 15, 16, 19, 
20,  21,  22.  23,  24,  25,-58,  27,  28,  29,  30,  31, 
32,  33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  18  N.,  R.  5  W..  Sec.  36.  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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Description  of  W-40  taken  solely  from 
Bureau  of  Land  Management  Map; 
Chehalis  River  1988,  Washington. 
Pacific  and  Lewis  Counties 

T.  13  N.,  R.  5  W.,  Sees.  8,  9, 10. 15. 16. 
17, 18, 19,  20,  21,  22,  29,  30,  31,  and  32,  of 
the  Willamette  Meridian. 

T.  13  N.,  R.  6  W.,  Sees.  6.  7, 14, 16. 18. 
19.  20,  21.  22.  23,  24,  25,  26,  27,  28.  29.  30. 
31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  13  N.,  R.  7  W.,  Sees.  1,  2,  3,  7,  9, 10, 
11, 12, 13, 14. 15. 16. 17, 18. 19.  20,  21,  22, 
23,  24,  27,  29,  30,  and  36,  of  the 
Willamette  Meridian.      • 

T.  13  N.,  R.  8  W.,  Sees.  5,  6,  7,  8, 12, 15, 
16, 17, 18, 19,  20,  21,  22,  28,  29,  30,  32,  and 

33,  of  the  Willamette  Meridian. 

T.  13  N.,  R.  9  W.,  Sees.  12,  24,  and  36, 
of  the  Willamette  Meridian. 

T.  14  N.,  R.  5  W.,  Sees.  2.  3,  4.  9, 10, 11. 
14, 15, 16,  21,  22,  23,  26,  27,  28,  32,  33.  and 

34.  of  the  Willamette  Meridian. 
T.  14  N..  R.  7  W.,  Sec.  36,  of  the 

Willamette  Meridian. 

T.  14  N.,  R.  9  W.,  Sec.  36,  of  the 
Willamette  Meridian. 

T.  15  N.,  R.  4  W.,  Sec.  31,  of  the 
Willamette  Meridian. 

T.  15  N.,  R.  5  W.,  Sec.  36,  of  the 
Willamette  Meridian. 

Excluding  any  private  lands  within 
the  above  area. 


Description  of  W-41  take 
Department  of  Public  Resoi 
Astoria  1987,  Washington. 
Wahkiakum  and  Cowlitz  C 

T.  8  N..  R.  4  W..  Sees.  6.  a 
Willamette  Meridian. 

T.  8  N..  R.  5  W.,  Sees.  1.  3 
16.  and  21.  bflhe  Willametl 

T.  9  N..  R.  4  W.,  Sees.  7. 1 
20,  29,  30,  31,  and  32,  of  the 
Meridian. 

T.  9  N.,  R.  5  W.,  Sees.  1,  2 
13, 14, 15,  21,  22,  23,  24,  25, : 
34,  35,  and  36,  of  the  Willar 
Meridian. 

T.ION..  R.4W..  Sec8.6. 
and  31.  of  the  Willamette  V 

T.  10  N.,  R.  5  W.,  Sees.  24 
and  36,  of  the  Willamette  ^ 

T.  10  N..  R.  6  W..  Sees.  2. 
9. 10, 14, 15, 16, 17, 18, 19,  2i 
24.  25.  28,  27,  28,  29,  30,  33. 1 
of  the  Willamette  Meridian 

Excluding  from  the  abovi 
lands  within  the  Columbia 
any  private  lands. 
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Description  of  W-41  taken  solely  from 
Department  of  Public  Resources  Map; 
Astoria  1987,  Washington. 
Wahkiakum  and  Cowlitz  Counties 

T.  8  N.,  R.  4  W..  Sees.  6,  and  7,  of  the 
Willamette  Meridian. 

T.  8  N..  R.  5  W.,  Sees.  1,  3.  4,  9, 10, 12. 
16,  and  2i,~6fthe  Willamette  Meridian. 

T.  9  N.,  R.  4  W.,  Sees.  7. 16. 17, 18, 19. 
20,  29,  30,  31,  and  32,  of  the  Willamette 
Meridian. 

T.  9  N..  R.  5  W..  Sees.  1.  2. 10. 11. 12. 
13, 14, 15,  21,  22,  23.  24,  25.  26.  27.  28,  33. 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  10  N.,  R.  4  W.,  Sees.  6,  7, 18. 19,  30, 
and  31,  of  the  Willamette  Meridian. 

T.  10  N.,  R.  5  W.,  Sees.  24,  25,  26,  35, 
and  36,  of  the  Willamette  Meridian. 

T.  10  N.,  R.  6  W..  Sees.  2.  3,  4,  5.  6,  7.  8. 
9. 10, 14, 15, 16, 17, 18, 19,  20,  21,  22,  23, 
24,  25,  28.  27,  28,  29.  30.  33.  34.  35.  ai^i  38, 
of  the  Willamette  Meridian.         y 

Excluding  from  the  above  areas  any 
lands  within  the  Columbia  Riv€r,  and 
any  private  lands. 
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Description  of  W-42  taken  solely  from 
Department  of  Natural  Resources 
Quadrangle;  Vancouver  1983,  and 
Bureau  of  Land  Management  Map;  Hood 
River  1978.  Washington. 
Skamania  Coujity 

T.  2  N..  R.  6  E.,  Sees.  4,  5,  6.  7,  8.  9. 16. 
and  17,  of  the  Willamette  Meridian!. 

T.  3  N..  R.  5  E..  Sees.  1.  2. 11. 12. 13. 14, 
23,  24,  25,  26.  and  36,  of  the  Willamette 
Meridian. 

T.  3  N..  R.  6  E..  Sees.  6,  7, 11, 12. 13. 14. 
15. 17, 18. 19,  20,  21,  22.  23.  24.  25.  26.  27. 
28.  29.  30.  31,  32,  33,  and  36,  of  the 
Willamette  Meridian. 

T.  3  N.,  R.  7  E..  Sees.  7. 17. 18, 19,  20. 
21.  22,  27,  28,  and  29.  of  the  Willamette 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 
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V-42 


'     Federal  Regis' 

Descripti(m  of  FL-WA  taken  t 
from  Department  of  Natural  Res 
Quadrangle;  Centralia  1980.  and 
1975.  Washington. 
Tliurston  and  Pierce  Counties 

T.  18  N..  R.  1  E..  Sees.  1.  2.  3. 4 
11. 12. 13. 14. 15. 16,  21,  22,  23.  2^ 
27.  28,  33,  34,  35,  and  36.  of  the 
Willamette  Meridian. 

T.  18  N..  R.  2  E..  Sees.  1.  2.  3.  4 
10. 11, 12, 13, 14, 15, 16, 17, 18, 11 
22,  23,  24,  25,  26,  27,  28,  29,  30,  31 
35,  and  36,  of  the  Willamette  M( 

T.  18  N..  R.  3  E.,  Sees.  7.  8,  9. 1 
18. 19.  20.  21,  22,  27,  28.  29.  30,  3: 
33.  of  the  Willamette  Meridian. 

T.  17  N..  R.  1  W..  Sees.  22.  23, 
26.  27.  34,  35.  and  36.  of  the  Will 
Meridian. 

T.  17  N..  R.  1  E..  Sees.  1.  2,  3.  i 
10, 11, 12,  IS,  16. 17. 18. 19.  20,  2 
29,  30,  31,  32.  and  33,  of  the  Will 
Meridian. 

T.  17  N..  R.  2  E.,  Sees.  4,  5,  6, ; 
and  17,  of  the  Willamette  Meric 

T.  16N.,R.1W.,  Sec.  1,  ofth( 
Willamette  Meridian. 

T.  16  N.,  R.  1  E.,  Sec.  6,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  art 
lands  within  Sections  16  or  17 1 
the  Nisqually  River,  any  tribal  ( 
lands. 
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Description  of  FL-WA  taken  solely 
from  Department  of  Natural  Resources 
Quadrangle;  Centralia  1980,  and  Tacoma 
1975,  Washington. 
Thurston  and  Pierce  Counties 

T.  18  N.,  R.  1  E.,  Sees.  1,  2,  3,  4, 9, 10. 
11, 12, 13, 14, 15, 16.  21.  22.  23,  24,  25,  26, 
27,  28,  33.  34,  35.  and  36,  of  the 
Willamette  Meridian. 

T.  18  N.,  R.  2  E.,  Sees.  1,  2,  3. 4.  7,  8,  9. 
10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20,  21, 
22.  23.  24.  25,  26.  27.  28.  29,  30,  31.  32.  33, 
35.  and  36.  of  the  Willamette  Meridian. 

T.  18  N.,  R.  3  E.,  Sees.  7,  8,  9, 15, 16, 17, 
18, 19,  20,  21.  22,  27,  28,  29,  30,  31,  32.  and 
33,  of  the  Willamette  Meridian. 

T.  17  N.,  R.  1  W.,  Sees.  22,  23.  24,  25, 
26,  27,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  17  N.,  R.  1  E.,  Sees.  1,  2,  3, 4,  5,  8,  9, 
10, 11, 12, 15, 16, 17, 18. 19.  20,  21.  22.  28. 
29,  30,  31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  17  N..  R.  2  E.,  Sees.  4.  5.  6.  7.  8,  9, 16. 
and  17,  of  the  Willamette  Meridian. 

T.  16  N..  R.  1 W.,  Sec.  1,  of  the 
Willamette  Meridian. 

T.  16  N..  R.  1  E.,  Sec.  6,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Sections  16  or  17  south  of 
the  Nisqually  River,  any  tribal  or  private 
lands. 


\x 
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Description  of  GP-1  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Mount  Rainier  1978,  and  Mount  Adams 
1978.  Washington. 
Lewis  and  Pierce  Counties 

T.  15  N..  R.  7  E.,  Sees.  20.  28.  29,  32, 
and  33,  of  the  Willamette  Meridian. 

T.  15  N.,  R.  10  E.,  Sees.  35,  and  36,  of 
the  Willamette  Meridian. 

T.  14  N..  R.  7  E..  Sees.  1.  2,  3.  4.  5.  6.  7. 
8.  9, 10, 11, 12, 13, 14, 15, 16, 17,  22,  23.  24. 
25,  and  36,  of  the  Willamette  Meridian. 

T.  14  N.,  R.  8  E.,  Sees.  3,  4,  5,  6,  7,  8,  9, 
10, 11, 12, 13, 14, 15, 16, 17, 18, 19,  20,  21, 
22,  23,  24,  25,  26,  27,  28,  29,  30.  31.  32,  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  14  N.,  R.  9  E.,  Sees.  7,  8. 17, 18. 19. 
20.  28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  14  N.,  R.  10  E.,  Sees.  1.  2.  3.  7.  8.  9, 
10. 11, 12, 13, 14, 15. 16. 17, 18. 19.  20,  21, 
22,  23,  24,  25,  26,  27,  28,  29,  30.  31.  32.  33. 
34.  35.  and  36,  of  the  Willamette 
Meridian. 

T.  14  N.,  R.  11  E.,  Sees.  6,  7,  8, 18. 19, 

20,  28,  29,  30,  31,  32,  and  33,  of  the 
Willamette  Meridian. 

T.  13  N.,  R.  7  E.,  Sees.  1, 12, 13,  24,  25. 
and  36.  of  the  Willamette  Meridian. 

T.  13  N..  R.  8  E.,  Sees.  1,  2,  3,  4,  5,  6.  7. 
8.  9. 10. 11. 12. 13, 14, 15, 16, 17, 18. 19.  20. 

21,  22.  23.  24,  25.  26,  27,  28.  29.  30,  31,  32, 
33,  34.  35,  and  36,  of  the  Willamette 
Meridian. 

T.  13  N.,  R.  9  E.,  Sees.  5,  6,  7,  8, 12, 13, 
18, 19,  23,  24.  25.  26,  27,  34.  35.  and  36.  of 
the  Willamette  Meridian. 

T.  13  N..  R.  10  E..  Sees.  4.  5,  6,  7,  8,  9, 
16. 17, 18, 19,  20,  21.  27.  28.  29.  30.  31.  and 
32.  of  the  Willamette  Meridian. 

T.  13  N..  R.  11  E..  Sees.  4.  5.  6.  8.  9.  and 
16  of  the  Willamette  Meridian. 

T.  12  N..  R.  7  E..  See.  1.  of  the 
Willamette  Meridian. 

T.  12  N..  R.  8  E.,  Sees.  1.  2.  3,  4,  5,  6,  7, 
8,  9, 10, 13,  23,  24,  25,  26.  27.  34.  35.  36.  SE 
V*  Sec.l4.  E¥iNEV*  See.  14.  SW  V*  NE 
Vt  Sec.  14.  S  Vi  See.  22,  and  NE  V*  See. 

22,  of  the  Willamette  Meridian. 
T.  12  N.,  R.  9  E.,  Sees.  1,  2.  3. 10. 11. 12, 

13. 14. 15. 16. 17, 18, 19,  20.  21.  22.  23,  24. 
25.  26.  27.  28.  29,  30,  31,  32,  33,  34,  35,  and 
36.  of  the  Willamette  Meridian. 

T.  12  N..  R.  10  E..  Sees.  5,  6,  7.  8, 17, 18. 
19,  20.  21.  28.  29.  30,  31,  32.  and  33.  of  the 
Willamette  Meridian. 

T.  11  N..  R.  8  E..  Sees.  1.  2. 11,  and  12, 
of  the  Willamette  Meridian. 

T.  11  N.,  R.  9  E.,  Sees.  1.  2.  3.  4.  5.  6.  7. 
8,  9, 10. 11. 12, 13, 14. 15.  and  16.  of  the 
Willamette  Meridian. 

Excluding  from  the  above  area  any 
lands  within  Glacier  View.  William  O. 
Douglas.  Goat  Rocks  and  Tatoosh 
Wilderness,  and  any  private  lands. 


'     Federal  Regis 

Description  of  GP-2  taken  sol 
Department  of  Natural  Resource 
Quadrangle;  Mount  Adams  197f 
Mount  St.  Helens  1978.  Washinj 
Lewis  and  Skamania  Counties 

T.  12  N..  R.  7  E.,  Sees.  28.  29.  3 
33.  34,  and  35,  of  the  Willamette 
Meridian. 

T.  11  N.,  R.  7  E.,  Sees.  2,  3,  4,  £ 
9, 10, 11, 13. 14. 15, 16, 17, 18. 19, 
22.  23.  24.  26.  27,  28.  29.  30,  31,  3: 
and  35,  of  the  Willamette  Mend 

T.  10  N..  R.  7  E.,  Sees.  2.  3,  4, ! 
9. 10, 17, 18, 19,  20,  28.  29,  30,  31 
33,  of  the  Willamette  Meridian. 

T.  11  N.,  R.  6  E.,  Sees.  15, 16, 1 

20,  21,  22,  23,  25,  26,  27,  28,  29,  3 

35,  and  36,  of  the  Willamette  M 
T.  10  N.,  R.  6  E.,  Sees.  1.  2.  3,  - 

12, 13. 14.  22.  23,  24,  25,  26,  27,  3 

36.  of  the  Willamette  Meridian. 
T.  9  N..  R.  6  E..  Sees.  1.  2.  3.  i: 

35.  and  36.  of  the  Willamette  M 
T.  8  N..  R.  6  E.,  Sees.  1,  2. 11. 

15.  22,  23,  24.  25,  26,  27,  35,  and 

Willamette  Meridian. 
T.  7  N.,  R.  6  E.,  Sees.  1,  2, 11, 

and  14,  of  the  Willamette  Merit 
T.  9  N.,  R.  7  E.,  Sees.  1,  2,  3,  4 

9, 10, 11. 12, 13, 14, 15. 16. 17.  It 

21.  22,  23,  24.  25,  26,  27,  28,  29, 2 
33,  34,  35.  and  36.  of  the  Willan 
Meridian. 

T.  9  N..  R.  8  E..  Sees.  3.  4.  5,  6 
10, 11, 13, 14, 15, 16, 17. 18. 19.  J 
23.  24.  25,  26,  27,  28,  29,  30,  31,  i 
35,  and  36,  of  the  Willamette  ^ 

T.  9  N.,  R.  9  E.,  Sees.  19. 19.  2 
31,  32.  and  33.  of  the  Willametl 
Meridian. 

T.  8  N.,  R.  7  E.,  Sees.  1,  2.  3. 4 
9, 10, 11, 12, 13, 14, 15. 16. 17.  II 
21.  22.  23,  24,  25,  26,  27,  28.  29. 1 
33.  34.  35.  and  36,  of  the  Willai 
Meridian. 

T.8N.,R.7  Va  E.,  Sees.  1, 12 
and  36,  of  the  Willamette  Meri 

T.  8  N.,  R.  8  E.,  Sees.  1,  2,  3,  < 
9, 10, 11, 14, 15, 16. 17. 18. 19.  2 
23.  27.  28.  29.  30.  31.  and  32.  of 
Willamette  Meridian. 

T.  7  N.,  R.  7  E.,  Sees.  1,  2.  3.  - 
9. 10, 11, 12. 13, 14, 15. 16. 17. 1 
21.  22.  23.  24.  25.  26,  27,  28.  29. 
33.  34.  35.  and  36.  of  the  Willai 
Meridian. 

T.  7  N..  R.  7  «4  E..  Sees.  1. 12 
and  25.  of  the  Willamette  Mer 

T.  7  N..  R.  8  E..  Sees.  5.  6.  7, 
the  Willamette  Meridian. 

T.  6  N..  R.  7  E..  Sees.  3.  4.  5, 
and  10.  of  the  Willamette  Mer 

Excluding  from  the  above  a 
lands  within  the  Mount  St.  He 
National  Volcanic  Monument 
private  lands. 


JMI 


Tuesday,  August  13,  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56.  No.  156  /  Tuesday.  August  13,  1991  /  Proposed  Rules  40139 


^o«us 

^^ 

fa  >*^ 

go: 

at 

MT 

RMNCR 

KC 

r-WHUAM  0.  DOUGIAS 
\^    WILDERNESS 

%^m 

I.HH. 

^^ 

^ 

^tfllK  ^ 

mX 

-i® 

13N.| 

Wt 

^S 

V 

'W 

1 

^J/  ^ 

^ 

7 

T.13N. 

Bf 

f  T" 

T.12N. 

i 

■q 

i 

H 

la  ^: 

i 

\.      Lj 

"^ 

^» 

0   act 

le 

KK 

^^^AHi. 

^._ 

1 

Description  of  GP-2  taken  solely  from 
Department  of  Natural  Resources 
Quadrangle;  Mount  Adams  1978.  and 
Mount  St.  Helens  1978.  Washington. 
Lewis  and  Skamania  Counties 

T.  12  N.,  R.  7  E.,  Sees.  28,  29,  30.  31,  32, 
33,  34,  and  35,  of  the  Willamette 
Meridian. 

T.  11  N.,  R.  7  E.,  Sees.  2,  3,  4,  5.  6,  7,  8. 
9, 10, 11, 13, 14, 15, 16, 17, 18, 19,  20,  21, 
22,  23,  24,  26,  27,  28,  29.  30,  31,  32,  33,  34, 
and  35,  of  the  Willamette  Meridian. 

T.  10  N.,  R.  7  E.,  Sees.  2,  3,  4,  5,  6,  7,  8, 
9, 10, 17, 18, 19,  20,  28,  29,  30,  31,  32,  and 
33,  of  the  Willamette  Meridian. 

T.  11  N.,  R.  6  E..  Sees.  15, 16, 17, 18, 19, 

20,  21,  22,  23,  25,  26,  27,  28,  29,  32,  33,  34, 

35,  and  36,  of  the  Willamette  Meridian. 
T.  10  N.,  R.  6  E.,  Sees.  1,  2,  3,  4,  5, 11, 

12, 13, 14,  22.  23,  24,  25,  26,  27,  34,  35,  and 

36,  of  the  Willamette  Meridian. 

T.  9  N.,  R.  6  E..  Sees.  1.  2,  3, 13,  24,  25, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  8  N.,  R.  6  E.,  Sees.  1,  2, 11. 12. 13. 14. 
15,  22,  23,  24.  25,  26,  27,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  7  N.,  R.  6  E.,  Sees.  1,  2, 11, 12, 13, 
and  14,  of  the  Willamette  Meridian. 

T.  9  N.,  R.  7  E.,  Sees.  1,  2,  3.  4,  5,  6,  7,  8, 
9, 10, 11, 12, 13, 14, 15. 16. 17. 18, 19,  20. 

21.  22,  23,  24,  25,  26,  27,  28,  29,  30,  31,  32. 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  9  N..  R.  8  E.,  Sees.  3,  4,  5,  6,  7,  8,  9, 
10, 11, 13, 14, 15, 16, 17, 18, 19,  20,  21,  22, 
23,  24,  25,  28,  27,  28,  29,  30,  31,  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  9  N..  R.  9  E.,  Sees.  19, 19,  28,  29,  30, 
31,  32,  and  33,  of  the  Willamette 
Meridian. 

T.  8  N.,  R.  7  E.,  Sees.  1,  2,  3,  4,  5,  6,  7,  8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19.  20. 
21.  22.  23,  24,  25,  26,  27,  28,  29,  30,  31,  32, 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  8  N.,  R.  7  y%  E.,  Sees.  1. 12, 13,  24,  25, 
and  36,  of  the  Willamette  Meridian. 

T.  8  N.,  R.  8  E.,  Sees.  1,  2,  3,  4.  5,  6,  7,  8, 
9, 10, 11. 14. 15, 16, 17, 18, 19,  20,  21,  22, 
23, 27,  28,  29,  30,  31,  and  32,  of  the 
Willamette  Meridian. 

T.  7  N.,  R.  7  E.,  Sees.  1,  2,  3,  4,  5,  6,  7,  8, 
9. 10, 11, 12. 13, 14, 15, 16, 17. 18. 19.  20. 
21.  22,  23,  24,  25,  26,  27,  28,  29.  30.  31.  32. 
33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  7  N.,  R.  7  V4  E.,  Sees.  1, 12. 13.  24. 
and  25.  of  the  Willamette  Meridian. 

T.  7  N..  R.  8  E..  Sees.  5.  6.  7,  and  8,  of 
the  Willamette  Meridian. 

T.  6  N.,  R.  7  E.,  Sees.  3,  4,  5,  6,  7,  8,  9, 
and  10,  of  the  Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Mount  St.  Helens 
National  Volcanic  Monument,  and  any 
private  lands. 
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Description  of  GP-3  taken  solely  from 
Department  Natural  Resources 
Quadrangle;  Mount  Adams  1978, 
Washington. 
Skamania  and  Klickitat  Counties 

T.  7  W..  R.  9  E..  Sees.  1,  2.  3.  4.  9. 10. 
11. 12, 13, 14. 15. 16,  21.  22.  23.  24.  25.  26. 
27.  28.  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  7  N..  10  E.,  Sees.  3.  4.  5.  6,  7.  8, 9. 10. 
11. 12. 13. 14. 15. 16. 17. 18. 19.  20.  21.  22. 
23.  24.  25,  26.  27.  28.  29.  30.  31.  32.  33.  34. 
35,  and  36.  of  the  Willamette  Meridian. 

T.  7  N.,  R.  11  E..  Sees.  4.  5.  8.  9. 16. 17. 
19.  20.  21,  28,  29,  30,  31,  32,  and  33.  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  the  Mt.  Adams  Wilderness, 
and  any  tribal  or  private  lands. 


9  91 


■      Federal  Regit 

Description  of  GP-4  taken  sol 
Bureau  of  Land  Management  M 
Hood  River  1978.  Mount  Adams 
Mount  St.  Helens  1978.  and  Var 
1979.  Washington. 
Skamania  and  Khckitat  Coimtic 

T.  3  N..  R.  8  E..  Sees.  1.  2.  3.  4. 
10, 11.  and  12.  of  the  Willametti 
Meridian. 

T.  3  N..  R.  9  E..  Sees.  6.  and  7. 
Willamette  Meridian. 

T.  4  N..  R.  6  E..  Sees.  1.  2.  3, 4, 

10, 11. 12. 13, 14. 15. 16, 17,  20.  2 

and  24,  of  the  Willamette  Meri( 

T.  4  N.,  R.  7  E.,  Sees.  1.  2,  3,  4 

9, 10, 11, 12, 13, 14, 15, 16, 17, 18 

21,  22.  23.  24,  25.  26,  27,  28.  29.  3 

and  34.  of  the  Willamette  Meri( 

T.  4  N..  R.  7  V4  E..  Sees.  1. 12. 

and  36.  of  the  Willamette  Merii 

T.  4  N..  R.  8  E..  Sees.  2,  3.  4.  5 

10. 11. 13. 14. 15. 16. 17. 18. 19.  J 

23,  24,  25.  26,  27,  28.  29.  30.  31.  J 

35.  and  36.  of  the  Willamette  W 

T.  4  N..  R.  9  E..  Sees.  1.  2.  3.  4 

10. 15, 16, 17, 18, 19,  20,  21.  22, : 

29,  30,  31,  32.  33.  34.  and  35.  of 

Willamette  Meridian. 

T.  5  N..  R.  5  E.,  Sees.  1.  2.  3,  - 

9. 10. 11. 12. 13. 14,  23,  24,  25.  2 

36,  of  the  Willamette  Meridiai 
T.  5  N.,  R.  6  E.,  Sees.  1,  2,  3. 

9, 10, 11, 12, 13. 14. 15. 16. 17. 1 

21.  24.  25.  26.  27.  28.  29.  30.  31. 

35.  and  36.  of  the  Willamette  I 
T.  5  N..  R.  7  E..  Sees.  1.  2.  3. 

9, 10. 11. 12. 13, 14, 1%  16, 17. 1 

21.  22.  23.  24.  25.  26.  27.  28.  29, 

33.  34.  35.  and  36.  of  the  Willa 
Meridian. 

T.  5  N..  R.  7  %  E..  Sees.  1.  IJ 

.  and  36.  of  die  Willamette  Mei 

T.  5  N..  R.  8  E..  Sees.  1.  2.  3. 

10. 11. 12. 15. 16. 17. 18. 19.  20. 

29.  30.  31.  32.  33.  34.  and  35.  ol 
Willamette  Meridian. 

T.  5  N..  R.  9  E..  Sees.  1.  2.  3. 
9. 10. 11. 12. 13. 14. 15, 16, 17. : 

22.  23.  24,  25.  26.  27,  28,  29.  30. 

34,  35.  and  36,  of  the  Willame 
Meridian. 

T.  5  N..  R.  10  E..  Sees.  5.  6. 7 
17. 18. 19.  20.  21.  28.  29.  30.  31, 
the  Willamette  Meridian. 

T.  6  N..  R.  5  E..  Sees.  13. 14. 
18. 19.  20.  21,  22.  23.  24.  25.  26, 

30.  31.  32.  33.  34.  35.  and  36,  o: 
Willamette  Meridian. 

T.  6  N..  R.  6  E..  Sees.  17. 18. 
30,  31,  and  32.  of  the  Willame 
Meridian. 

T.  6  N..  R.  8  E..  Sees.  23.  24. 
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Description  of  GP-4  taken  solely  from 
Bureau  of  Land  Management  Maps; 
Hood  River  1978.  Mount  Adams  1978. 
Mount  St.  Helens  1978.  and  Vancouver 
1979,  Washington. 
Skamania  and  Klickitat  Coimties 

T.  3  N.,  R.  8  E.,  Sees.  1,  2,  3,  4,  5.  6.  9, 
10. 11.  and  12.  of  the  Willamette 
Meridian. 

T.  3  N..  R.  9  E..  Sees.  6,  and  7,  of  the 
Willamette  Meridian. 

T.  4  N.,  R.  6  E.,  Sees.  1,  2,  3, 4.  5.  8.  9. 
10. 11, 12. 13, 14. 15. 16. 17,  20,  21,  22.  23. 
and  24.  of  the  Willamette  Meridian. 

T.  4  N.,  R.  7  E..  Sees.  1,  2.  3.  4.  5,  6.  7.  8, 
9, 10, 11. 12. 13. 14. 15, 16, 17, 18, 19.  20. 
21.  22,  23,  24,  25,  26.  27.  28,  29,  30,  32,  33, 
and  34,  of  the  Willamette  Meridian. 

T.  4  N.,  R.  7  V4  E..  Sees.  1, 12, 13,  24,  25, 
and  36,  of  the  Willamette  Meridian. 

T.  4  N.,  R.  8  E.,  Sees.  2,  3,  4,  5.  6,  7,  8, 9. 
10, 11, 13. 14. 15. 16, 17, 18, 19,  20,  21,  22, 
23.  24,  25,  26,  27,  28,  29,  30,  31,  32,  33,  34. 
35,  and  36,  of  the  Willamette  Meridian. 
T.  4  N.,  R.  9  E.,  Sees.  1,  2,  3, 4.  5,  8,  9, 
10, 15, 16, 17. 18. 19.  20,  21,  22,  26,  27,  28. 
29.  30.  31.  32,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  5  N.,  R.  5  E.,  Sees.  1,  2,  3,  4.  5.  6.  7.  8. 
9. 10, 11, 12. 13, 14,  23.  24.  25,  26,  35,  and 
36,  of  the  Willamette  Meridian. 

T.  5  N.,  R.  6  E..  Sees.  1,  2,  3,  4,  5,  6,  7,  8, 
9, 10, 11, 12. 13, 14, 15, 16, 17, 18, 19.  20. 
21,  24,  25,  26,  27,  28.  29,  30,  31,  32,  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 

T.  5  N.,  R.  7  E.,  Sees.  1,  2,  3,  4,  5,  6,  7,  8. 
9. 10. 11. 12. 13. 14. 1%  16. 17, 18, 19,  20, 

21.  22,  23,  24,  25,  26,  27,  28.  29.  30,  31.  32. 

33,  34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  5  N..  R.  7  V4  E.,  Sees.  1, 12. 13.  24.  25. 
and  36.  of  the  Willamette  Meridian. 

T.  5  N..  R.  8  E..  Sees.  1,  2,  3,  6,  7,  8, 9, 
10, 11, 12, 15, 16. 17, 18, 19,  20,  21,  22.  28. 

29.  30,  31,  32,  33,  34,  and  35,  of  the 
Willamette  Meridian. 

T.  5  N.,  R.  9  E.,  Sees.  1,  2,  3,  4,  5,  6,  7,  8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18,  20,  21, 

22,  23,  24.  25,  26,  27.  28.  29,  30,  31,  32,  33, 

34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  5  N.,  R.  10  E.,  Sees.  5,  6,  7,  8,  9, 16, 
17, 18. 19.  20.  21.  28.  29.  30,  31,  and  32,  of 
the  Willamette  Meridian. 

T.  6  N.,  R.  5  E.,  Sees.  13, 14, 15, 16, 17, 
18, 19,  20,  21,  22.  23,  24,  25,  26,  27,  28.  29. 

30.  31,  32,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  6  N.,  R.  6  E.,  Sees.  17, 18, 19,  20,  29, 
30,  31,  and  32,  of  the  Willamette 
Meridian. 

T.  6  N.,  R.  8  E..  Sees.  23,  24,  25,  26,  34, 


35,  and  36,  of  the  Willamette  Meridian. 
T.  6  N.,  R.  9  E.,  Sees.  1,  2,  3,  4,  8,  9, 10, 
11, 12, 13, 14. 15. 16. 17, 18, 19,  20,  21,  22, 
23,  24,  25,  26,  27,  28,  29,  30.  31.  32.  33,  34, 
35,  and  36,  of  the  Willamette  Meridian. 


Excluding  from  the  above  areas  any 
Icmds  within  the  Indian  Heaven 
Wilderness,  Trapper  Creek  Wilderness, 
the  Columbia  River,  and  any  private 
lands. 
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Description  of  the  GP-6  taken  solely 
from  Bureau  of  Land  Management  Map; 
Mount  St.  Helens  1978.  Washington. 
Cowlitz  and  Skamania  Counties 

T.  7  N..  R.  4  E.,  Sees.  1.  2, 11, 12, 14. 
and  23.  of  the  Willamette  Meridian. 

T.  8  N..  R.  4  E..  Sees.  11, 14. 15, 16, 17, 
18, 19,  20.  21,  28,  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  8  N..  R.  5  E..  Sec.  31,  of  the 
Willamette  Meridian. 

Excluding  from  the  above  areas  any 
lands  within  Mount  St.  Helens  National 
Volcanic  Monument,  and  any  private 
lands. 


Description  of  GP-7  taken  sol 
Bureau  of  Land  Management  M 
Centralia  1980,  Washington. 
Thurston,  Pierce,  and  Lewis  Coi 

T.  13  N.,  R.  3  E.,  Sees.  1,  2.  3, 4 
11, 12, 13, 14, 15, 16,  22,  23,  and  I 
Willamette  Meridian. 

T.  13  N.,  R.  4  E..  Sees.  4,  5,  6, 5 
17, 18,  20,  21,  and  28.  of  the  Will 
Meridian. 

T.  14  N.,  R.  3  E.,  Sees.  22,  23, 2 
27,  28,  29,  30,  32.  33,  34,  35,  and : 
Willamette  Meridian. 

T.  14  N.,  R.  4  E.,  Sees.  2,  3,  4. ! 
10, 11, 12, 13, 14, 15, 16, 17, 18,  H 
22,  23,  24.  25.  26,  27,  28,  29,  30.  3 
34,  35,  and  36,  of  the  Willamett« 
Meridian. 

T.  15  N.,  R.  4  E..  Sees.  21.  22, ; 
29.  32.  33,  34,  and  35.  of  the  Wil 
Meridian. 

Excluding  any  private  lands  ^ 
the  above  area. 

Primary  constituent  elementi 
forested  lands  that  are  used  or 
potentially  used  by  the  northen 
owl  for  nesting,  roosting,  foragi 
dispersing. 

Dated:  ]uly  31. 1991 
JohnF.  Tumw 

Director,  U.S.  Fish  and  Wildlife  Sei 
[FR  Doc.  91-18889  Filed  ft-5-91;  5:1 

MLLNM  COM  4S10-H-M 


9  91 


JMI 


Tuesday.  August  13,  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56.  No.  156  /  Tuesday,  August  13.  1991  /  Proposed  Rules 40143 


Description  of  GP-7  taken  solely  from 
Bureau  of  Land  Management  Map; 
Centralia  1980,  Washington. 
Thurston,  Pierce,  and  Lewis  Counties 

T.  13  N.,  R.  3  E.,  Sees.  1,  2,  3,  4,  B,  9, 10, 
11, 12, 13, 14, 15, 16.  22.  23,  and  24,  of  the 
Willamette  Meridian. 

T.  13  N.,  R.  4  E.,  Sees.  4,  5,  6,  7.  8.  9, 16, 
17, 18,  20,  21,  and  28,  of  the  Willamette 
Meridian. 

T.  14  N.,  R.  3  E.,  Sees.  22,  23,  24,  25.  26, 
27,  28,  29,  30,  32.  33,  34,  35,  and  36,  of  the 
Willamette  Meridian. 

T.  14  N.,  R.  4  E.,  Sees.  2,  3,  4,  5,  6,  8, 9, 
10. 11, 12, 13, 14, 15, 16, 17, 18, 19,  20,  21, 
22,  23,  24.  25.  26,  27,  28,  29,  30.  31.  32.  33, 
34,  35,  and  36,  of  the  Willamette 
Meridian. 

T.  15  N.,  R.  4  E.,  Sees.  21,  22,  26.  27.  28, 
29.  32.  33,  34,  and  35.  of  the  Willamette 
Meridian. 

Excluding  any  private  lands  within 
the  above  area. 

Primary  constituent  elements: 
forested  lands  that  are  used  or 
potentially  used  by  the  northern  spotted 
owl  for  nesting,  roosting,  foraging,  or 
dispersing. 

Dated:  ]uly  31. 1991 
John  F.  Turner 

Director,  U.S.  Fiah  and  Wildlife  Service 
[FR  Doc.  91-18889  Filed  8-5-91:  5:14  pm] 

MLLNM  COOC  4S10-(«-M 


^OL 


9  91 


JMI 


Tuesday 
August  13,  1W1 


Part  III 


Department  of 
Agriculture     

Food  and  Nutrition  Service 

7  CFR  Parts  271,  273,  274  and  280 

Three  Proposed  Regulations  Addressing 
Certain  Food  Stamp  Program  Provisions 
Of  the  Mickey  Leiand  Domestic  Hunger 
Relief  Act  of  1990;  Proposed  Rules 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  271  and  273 

[AmandnMnt  Na  336] 

Food  Stamp  Program;  Monttiiy 
Reporting  and  Retrospective 
Budgeting  Amendments  and  Mass 
Changes 

agency:  Food  and  Nutrition  Service. 

USDA. 

action:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to 
implement  the  monthly  reporting  and 
retrospective  budgeting  (MRRB) 
provisions  of  the  Mickey  Leland 
Memorial  Domestic  Hunger  Relief  Act 
(title  XVII,  Pub.  L  101-624, 104  Stat. 
3359,  November  28, 1990).  These 
provisions  include  the  State  agency 
option  to  budget  retrospectively 
households  not  subject  to  monthly 
reporting,  the  addition  of  households 
residing  on  Indian  reservations  to  the 
categories  of  households  exempt  from 
monthly  reporting,  and  the  elimination 
of  the  requirement  that  the  Secretary  of 
Agriculture  prescribe  the  standards  for 
report  forms.  The  rule  also  proposes 
numerous  technical  changes  to  the  Food 
Stamp  Program  MRRB  system  and 
revisions  and  clarifications  of  the 
procedures  for  handling  mass  changes. 
These  technical  changes  include  a 
clarification  of  procedures  for  handling 
prorated  or  annualized  income;  revised 
procedures  for  budgeting  certain  new 
household  members;  clarification  of 
procedures  for  handling  certain  mass 
changes  for  retrospectively-budgeted 
households;  procedures  for  handling 
income  received  in  the  form  of  a  single 
monthly  payment  or  deductions  paid  in 
a  monthly  sum;  revised  procedures  for 
handling  the  income  of  new  household 
members;  redefinition  of  the  information 
required  on  the  monthly  report;  optional 
prospective  or  retrospective  suspension; 
more  flexible  procedures  regarding  the 
mailing  of  recertification  forms;  and 
changes  in  the  current  reinstatement 
policy.  This  rule  also  clarifies 
procedures  for  implementing  regulatory 
changes  for  households  subject  to 
MRRB. 

DATES:  Comments  must  be  received  on 
or  before  September  12, 1991  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  shoidd  be 
submitted  to  Judith  M.  Seymour, 
Supervisor,  Eligibility  and  Certification 
Regulations  Section.  Certification  Policy 
Branch,  Program  Development  Division, 
Food  Stamp  Program,  Food  and 
Nutrition  Service,  USDA  3101  Park 


Center  Drive,  Alexandria,  Virginia, 
22302  (Datafax  number  (703)  756-4354). 
All  written  comments  will  be  open  to 
public  inspection  at  the  offices  of  the 
Food  and  Nutrition  Service  during 
regular  business  hours  (8:30  a.m.  to  5 
p.m.,  Monday  through  Friday)  in  room 
708  at  3101  Park  Center  Drive. 
Alexandria.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT. 
Judith  M.  Seymour,  Supervisor, 
Eligibility  and  Certification  Regulations 
Section,  at  the  above  address  or  at  (703) 
756-3496. 

'supplementary  information: 

Executive  Order  12291 

The  Department  has  reviewed  this 
rule  under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1. 
This  proposed  rule  would  affect  the 
economy  by  less  than  $100  million  a 
year.  The  rule  would  not  significantly 
raise  costs  or  prices  for  consumers, 
industries,  government  agencies  or 
geographic  regions.  There  would  be  no 
significant  adverse  e^ect  on 
competition,  employment,  investment 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Therefore,  the  Department  has  classified 
this  rule  as  "nonmajor". 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice(8)  to  7  CFR  part  3105, 
subpart  V  (48  FR  29115.  June  24, 1983;  or 
48  FR  54317,  December  1. 1983,  as 
appropriate),  this  Program  is  excluded 
from  the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  also  been 
reviewed  with  respect  to  the 
requirements  of  the  Regulatory 
Flexibihty  Act  of  1980  (Pub.  L.  96-354,  94 
Stat.  1164.  September  19, 1980).  Betty  Jo 
Nelsen.  Administrator  of  the  Food  and 
Nutrition  Service  (FNS),  has  certified 
that  this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
changes  would  affect  food  stamp 
apphcants  and  recipients  and  State  and 
local  agencies  which  administer  the 
Food  Stamp  Program. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping 


requirements  associated  with  MRRB 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
OMB  No.  0584-0064.  The  provisions  in 
this  proposed  rule  are  related  to 
certification  and  MRRB  but  they  do  not 
impose  additional  reporting  or 
recordkeeping  requirements. 

Background 

This  proposed  rule  has  four  primary 
objectives.  First,  the  Department  is 
proposing  to  implement  the  provisions  of 
sections  1718, 1723  and  1724  of  the 
Mickey  Leland  Memorial  Domestic 
Hunger  Relief  Act  (title  XVII,  Pub.  L 
101-«24, 104  Stat.  3359,  November  28, 
1990)  (Leland  Act).  Second,  the 
Department  is  proposing  to  clarify  and 
simplify  procedures  regarding  the 
handling  of  mass  changes  in  the 
administration  of  the  Food  Stamp 
Program.  Third,  the  Department  is 
proposing  numerous  changes  to  the 
procedures  governing  the  operation  of 
the  MRRB  system.  These  proposed 
changes  are  the  result  of  a  review  of 
current  procedures  and  waivers  and  are 
intended  to  improve  administration  of 
the  Program  and  more  closely  align 
MRRB  procedures  in  the  Food  Stamp 
and  Aid  to  Families  with  Dependent 
Children  (AFDC)  Programs.  The  fourth 
objective  of  this  rule  is  to  incorporate 
several  indexed  policy  memoranda  into 
the  regulations.  Although  these 
memoranda  represent  clarifications 
rather  than  new  policy,  the  Department 
believes  that  the  proposed  incorporation 
of  these  policy  memoranda  would 
simplify  administration  of  the  Program. 

The  procedures  governing  MRRB  were 
first  published  in  an  interim  rule  on  May 
25. 1982  at  47  FR  22684  and  through  a 
final  rule  published  on  December  8, 1983 
at  48  FR  54951.  The  Food  Security  Act  of 
1985  (Pub.  L  99-198,  December  23, 1985) 
amended  the  Food  Stamp  Act  of  1977  (7 
U.S.C.  2011  et  seq.)  by  requiring  State 
agencies  to  apply  MRRB  to  households 
with  earnings  or  a  recent  work  history. 
State  agencies  were  allowed  to  apply 
MRRB  to  other  categories,  with  the 
exception  of  migrant  farmworker 
households  in  the  migrant  job  stream 
and  households  with  no  earned  income 
in  which  all  adult  members  were  elderly 
or  disabled.  The  statutory  MRRB 
provisions  were  amended  by  the  Hunger 
Prevention  Act  of  1988  (Pub.  L  100-435, 
September  19, 1988).  Under  the  Hunger 
Prevention  Act,  MRRB  became  a  State 
agency  option;  the  categories  of 
households  statutorily  exempt  from 
MRRB  were  expanded  to  include  all 
seasonal  or  migrant  farmworker 
households  and  homeless  households; 
prospective  budgeting  was  mandated  for 


all  households  in  the  beginnin; 
of  participation  in  the  Program 
prospective  budgeting  was  ma 
all  households  not  subject  to  n 
reporting.  The  MRRB  provisioi 
Hunger  Prevention  Act  were  e 
October  1, 1988  and  were  imp! 
retroactively  through  a  final  ni 
published  June  6. 1989  at  54  FF 
On  November  28, 1990.  the  Le! 
made  several  changes  to  the  \ 
provisions.  Section  1718  of  the 
Act  gave  State  agencies  the  Of 
using  retrospective  budgeting  i 
nonmonthly  reporting  househc 
except  for  those  which  are  sta 
exempt  from  MRRB.  Section  i; 
Leland  Act  added  households 
on  Indian  reservations  to  the  c 
of  households  excluded  from  ^ 
section  1724  eliminated  the  ret 
that  report  forms  conform  to  s 
prescribed  by  the  Secretary.  T 
elimine'ion  of  this  report  appl) 
to  the  monthly  report  form  of 
households  and  not  to  any  infi 
collection  requirement  whereb 
States  report  to  FNS. 

Retrospective  Budgeting  of  No 
Reporting  Households — 7  CFR 

Under  the  current  provision 
273.21(b),  State  agencies  are  n 
use  prospective  budgeting  for  i 
households  not  subject  to  mon 
reporting.  Prior  to  enactment  c 
Hunger  Prevention  Act,  State  ( 
could  determine  the  benefits  o 
households  not  subject  to  mon 
reporting  either  prospectively 
retrospectively.  The  Hunger  Pi 
Act  amended  section  5(f)(2)  of 
Stamp  Act  to  require  State  age 
use  prospective  budgeting  for 
households  not  subject  to  mon 
reporting.  Many  State  agencie 
to  the  requirement  to  budget 
prospectively  all  households  r 
to  monthly  reporting  and  requ 
the  provision  be  changed.  The 
agencies  believed  that  retrosp 
budgeting  provided  more  time 
a  household's  food  stamp  alloi 
reflect  changes  in  income  and 
deductions.  Further,  for  Slate  i 
that  wanted  to  budget  househ< 
retrospectively,  mandatory  mc 
reporting  increased  the  paper 
burden.  In  order  to  provide  gn 
flexibility  to  the  State  agencie 
1718  of  the  Leland  Act  amendi 
(5)(f)(2)  of  the  Food  Stamp  Acl 
State  agencies  the  option  of 
retrospectively  budgeting  noni 
reporting  households.  Accordi 
Department  proposes  to  amen 
273.21(b)  to  give  Stale  agencie 
option  of  using  retrospective  b 
for  nonmonthly  reporting  bouE 
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requirements  associated  with  MRRB 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
OMB  No.  0584-0064.  The  provisions  in 
this  proposed  rule  are  related  to 
certification  and  MRRB  but  they  do  not 
impose  additional  reporting  or 
recordkeeping  requirements. 

Background 

This  proposed  rule  has  four  primary 
objectives.  First  the  Department  is 
proposing  to  implement  the  provisions  of 
sections  1718, 1723  and  1724  of  the 
Mickey  Leland  Memorial  Domestic 
Hunger  Relief  Act  (title  XVII,  Pub.  L 
101-624, 104  Stat.  3359,  November  28, 
1990)  (Leland  Act).  Second,  the 
Department  is  proposing  to  clarify  and 
simplify  procedures  regarding  the 
handling  of  mass  changes  in  the 
administration  of  the  Food  Stamp 
Program.  Third,  the  Department  is 
proposing  numerous  changes  to  the 
procedures  governing  the  operation  of 
the  MRRB  system.  These  proposed 
changes  are  the  result  of  a  review  of 
current  procedures  and  waivers  and  are 
intended  to  improve  administration  of 
the  Program  and  more  closely  align 
MRRB  procedures  in  the  Food  Stamp 
and  Aid  to  Families  with  Dependent 
Children  (AFDC)  Programs.  The  fourth 
objective  of  this  rule  is  to  incorporate 
several  indexed  policy  memoranda  into 
the  regulations.  Although  these 
memoranda  represent  clarifications 
rather  than  new  poHcy.  the  Department 
beUeves  that  the  proposed  incorporation 
of  these  policy  memoranda  would 
simphfy  administration  of  the  Program. 

The  procedures  governing  MRRB  were 
first  published  in  an  interim  rule  on  May 
25. 1982  at  47  FR  22684  and  through  a 
Hnsl  rule  published  on  December  8, 1983 
at  48  FR  54951.  The  Food  Security  Act  of 
1985  (Pub.  L.  99-198,  December  23, 1985) 
amended  the  Food  Stamp  Act  of  1977  (7 
U.S.C.  2011  et  seq.)  by  requiring  State 
agencies  to  apply  MRRB  to  households 
with  earnings  or  a  recent  work  history. 
State  agencies  were  allowed  to  apply 
MRRB  to  other  categories,  with  the 
exception  of  migrant  farmworker 
households  in  the  migrant  job  stream 
and  households  with  no  earned  income 
in  which  all  adult  members  were  elderly 
or  disabled.  The  statutory  MRRB 
provisions  were  amended  by  the  Hunger 
Prevention  Act  of  1988  (Pub.  L  100^35, 
September  19, 1988).  Under  the  Hunger 
Prevention  Act,  MRRB  became  a  State 
agency  option;  the  categories  of 
households  statutorily  exempt  from 
MRRB  were  expanded  to  include  all 
seasonal  or  migrant  farmworker 
households  and  homeless  households; 
prospective  budgeting  was  mandated  for 


all  households  in  the  beginning  months 
of  participation  in  the  Program;  and 
prospective  budgeting  was  mandated  for 
all  households  not  subject  to  monthly 
reporting.  The  MRRB  provisions  of  the 
Hunger  Prevention  Act  were  effective 
October  1, 1988  and  were  implemented 
retroactively  through  a  final  rule 
published  |une  6. 1989  at  54  FR  24149. 
On  November  28. 1990,  the  Leland  Act 
made  several  changes  to  the  MRRB 
provisions.  Section  1718  of  the  Leland 
Act  gave  State  agencies  the  option  of 
using  retrospective  budgeting  for 
nonmonthly  reporting  households, 
except  for  those  which  are  statutorily 
exempt  from  MRRB.  Section  1723  of  the 
Leland  Act  added  households  residing 
on  Indian  reservations  to  the  categories 
of  households  excluded  from  MRRB.  and 
section  1724  eliminated  the  requirement 
that  report  forms  conform  to  standards 
prescribe.i  by  the  Secretary.  The 
eliminetion  of  this  report  applies  solely 
to  the  monthly  report  form  of 
households  and  not  to  any  information 
collection  requirement  whereby  the 
States  report  to  FNS. 

Retrospective  Budgeting  of  Nonmonthly 
Reporting  Householda—7  CFR  27321(b) 

Under  the  current  provision  of  7  CFR 
273.21(b),  State  agencies  are  required  to 
use  prospective  budgeting  for  all 
households  not  subject  to  monthly 
reporting.  Prior  to  enactment  of  the 
Hunger  Prevention  Act,  State  agencies 
could  determine  the  benefits  of 
households  not  subject  to  monthly 
reporting  either  prospectively  or 
retrospectively.  The  Hunger  Prevention 
Act  amended  section  5(f)(2)  of  the  Food 
Stamp  Act  to  require  State  agencies  to 
use  prospective  budgeting  for  all 
households  not  subject  to  monthly 
reporting.  Many  State  agencies  objected 
to  the  requirement  to  budget 
prospectively  all  households  not  subject 
to  monthly  reporting  and  requested  that 
the  provision  be  changed.  The  State 
agencies  believed  that  retrospective 
budgeting  provided  more  time  to  adjust 
a  household's  food  stamp  allotment  to 
refiect  changes  in  income  and 
deductions.  Further,  for  State  agencies 
that  wanted  to  budget  households 
retrospectively,  mandatory  monthly 
reporting  increased  the  paperwork 
burden,  in  order  to  provide  greater 
flexibility  to  the  State  agencies,  section 
1718  of  the  Leland  Act  amended  section 
(5)(f)(2)  of  the  Food  Stamp  Act  to  give 
State  agencies  the  option  of 
retrospectively  budgeting  nonmonthly 
reporting  households.  Accordingly,  the 
Department  proposes  to  amend  7  CFR 
273.21(b)  to  give  State  agencies  the 
option  of  using  retrospective  budgeting 
for  nonmonthly  reporting  households 


other  than  those  households  exempt 
from  monthly  reporting  under  the 
provisions  of  section  6(c)(1)(A)  of  the 
Food  Stamp  Act. 

The  Leland  Act  made  two  changes  in 
the  area  of  quality  control  relating  to 
budgeting  and  monthly  reporting.  First, 
the  prospective  budgeting  requirement 
of  the  Hunger  Prevention  Act,  which 
was  never  implemented  in  some  states, 
was  rescinded  by  section  1718(b)  of  the 
Leland  Act  retroactive  to  October  1, 
1988  so  that  State  agencies  that  either 
implemented  late  or  did  not  implement 
the  prospective  budgeting  provisions  at 
all,  are  held  harmless  for  their  failure  to 
implement  on  time.  Second,  section 
1718(b)(2)  of  die  Leland  Act  holds  State 
agencies  harmless  for  errors  that  were 
committed  solely  because  of 
Implementation  of  the  Hunger 
Prevention  Act's  budgeting  and 
reporting  changes.  The  Department  will 
be  working  with  the  affected  State 
agencies  to  help  them  revise  their  case 
findings  and  payment  error  rates. 

Households  Residing  on  Indian 
Reservations— 7  CFR  27321(b) 

Under  current  rules  at  7  CFR  273un(b), 
three  categories  of  households  are 
exempt  from  MRRB.  This  exemption  is 
based  on  section  6(c)(5)  of  the  Food 
Stamp  Act  These  categories  include 
migrant  or  seasonal  farmworker 
households;  households  in  which  ail 
members  are  homeless  individuals;  and 
households  with  no  earned  income  in 
which  all  adult  members  are  elderly  or 
disabled.  Section  1723  of  the  Leland  Act 
added  a  fourth  category  to  households 
exempt  from  MRRB,  households  residing 
on  Indian  reservations.  To  implement 
this  provision,  the  Department  is 
proposing  to  add  a  new  {  273.21(b)(4) 
which  will  add  households  residing  on 
Indian  reservations  to  those  households 
exempt  from  MRRB. 

Section  1781  of  the  Leland  Act 
provides  that  the  implementation  date 
for  section  1723  of  the  Leland  Act  is  the 
first  day  of  the  month  beginning  120 
days  after  publication  of  implementing 
regulations.  The  implementing 
regulations  must  be  pubhshed  no  later 
than  October  1, 1991.  However,  section 
1718  of  the  Leland  Act  Licorporates  a 
change  to  be  made  by  section  1723  of 
the  Leland  Act  to  section  6(cKl)(A)  of 
the  Food  Stamp  Act  excluding  ail 
households  residing  on  Indian 
reservations  from  MRRB.  Section  1781  of 
the  Leland  Act  also  provides  that 
section  1718  was  to  be  effective  at 
enactment.  Thus,  there  are  two  different 
and  conflicting  implementing  dates  for 
the  mandatory  prospective  budgeting  of 
households  residing  on  Indian 
reservations.  We  beUeve  that  Congress 


intended  that  implementation  occur  at 
the  later  date.  We  recognize  the 
Impossibility  of  retroactively  requiring 
State  agencies  to  budget  prospectively 
these  households.  Further,  section  1723 
is  the  specific  legislative  section 
mandating  the  prospective  budgeting  of 
these  households.  Therefore,  In  this 
rulemaking  we  are  proposing  to 
implement  the  provision  to  budget 
prospectively  households  residing  on 
Indian  reservations  in  accordance  %vith 
the  implementation  date  provided  for 
section  1723.  We  encourage  State 
agencies  to  implement  these  provisions 
sooner,  if  possible.  For  example,  as  such 
households  come  in  to  be  recertified  or 
as  new  households  apply,  these 
households  should  be  prospectively 
budgeted. 

The  Monthly  Report  Form— 7  CFR 
27321(h) 

Under  Section  1724  of  the  Leland  Act 
the  State  agency  is  delegated  the 
responsibility  for  design  of  the  monthly 
report  form  and  the  determination  of  the 
infonnation  regarding  eligibility  and 
benefits  which  will  be  included  in  the 
form.  Under  the  prior  statutory 
provisions.  State  agency  monthly  report 
fomu  were  required  to  conform  to 
standards  prescribed  by  the  Secretary. 

CurrenUy.  7  CFR  273.21(h)(3) 
mandates  several  items  which  must  be 
included  in  the  monthly  report  form.  In 
accordance  with  the  Leland  Act  the 
Department  proposes  to  amend  7  CFR 
273.21(h)(3)  to  eliminate  the  mandatory 
hst  of  items  which  must  be  included  on 
the  monthly  report.  The  information  and 
warnings  currenUy  mandated  at  7  CFR 
273.21(hK2)  remain  unchanged  since 
they  are  not  directiy  related  to  the 
determination  of  eligibility  and/or 
benefits  and  are  either  directly  or 
implicitly  mandated  by  statute.  These 
include  die  requirements  that  the  form: 

(1)  be  written  in  clear,  simple  language; 

(2)  meet  the  bilingual  requirements  in  7 
CFR  272.4(b);  (3)  specify  the  date  by 
which  the  State  agency  must  receive  the 
form  and  the  consequences  of  a  late  or 
incomplete  form;  (4)  specify  die 
verification  which  must  be  submitted 
with  the  form;  (5)  specify  the  individuel 
or  agency  unit  available  to  assist  in 
completing  the  form;  (6)  include  a 
statement  to  be  signed  by  a  member  of 
the  household,  intticating  his  or  her 
understanding  that  the  provided 
information  may  result  in  changT>s  in  the 
level  of  benefits;  (7)  include  a 
description  of  the  civil  and  criminal 
penalties  for  fraud  under  the  Food 
Stamp  Act  and  (8)  include  the  statement 
of  the  State  agency's  authority  to  require 
Social  Security  numbers,  if  the  fbm 
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requests  Social  Security  numbers  and 
certain  other  information  about  the  use 
of  such  niunbers. 

Mass  Changes— 7  CFR  273.12(e) 

Three  clarifications  relating  to  the 
mass  change  provisions  at  7  CFR 
273.12(e)  are  being  proposed  in  this 
rulemaking.  These  clarifications  relate 
to  how  mass  changes  are  implemented 
in  the  following  situations:  (1)  At  a 
specific  point  in  time  for  households 
subject  to  retrospective  budgeting;  (2)  in 
the  annual  and  seasonal  adjustments  to 
the  standard  utihty  allowance  (SUA)  for 
households  subject  to  retrospective 
budgeting;  and  (3)  in  public  assistance 
(PA)  grants  for  households  subject  to 
retrospective  budgeting.  All  three 
clarifications  reflect  current  pohcy.  The 
Department  is  also  proposing  to  provide 
State  agencies  with  an  additional  option 
regarding  seasonal  adjustments  to  the 
SUA  ^^ 

Current  rules  at  7  CFR  273.12(e)(1) 
require  that  FederaLadjustments  to 
eligibility  standards,  allotments  and 
deductions,  and  State  adjustments  to  the 
SUA  are  effective  at  the  same  point  in 
time  for  all  households  (i.e..  in  effect  as 
of  the  same  issuance  month).  This  has 
been  interpreted  to  mean  that  the  State 
agency  must  implement  mass  changes 
prospectively  even  if  the  household  is 
otherwise  subject  to  retrospective 
budgeting.  If  mass  changes  in  the 
Federal  adjustments  were  permitted  to 
be  implemented  retrospectively, 
adjustments  in  effect  as  of  July  1  would 
not  be  reflected  in  the  household's 
allotment  until  August  or  September, 
depending  on  the  State  agency's 
retrospective  budgeting  system. 

In  order  to  avoid  the  possibility  of 
implementation  of  mass  changes  in 
Federal  adjustments  over  several 
months,  the  Department  is  proposing  to 
clarify  the  current  provisions  by  adding 
a  statement  at  7  CFR  273.12(e)(1)  to 
require  State  agencies  to  implement  all 
changes  in  adjustments  to  eligibility 
standards,  allotments,  and  deductions, 
and  State  adjustments  to  the  SUA 
prospectively  in  the  same  month  for  all 
households  regardless  of  the  budgeting 
system. 

One  cujrent  exception  to  the 
requirement  that  all  mass  changes  be 
implemented  at  the  same  time  for  all 
households  concerns  implementation  of 
seasonal  adjustments  to  the  SUA.  Under 
Policy  Memorandum  84-4  (October  18. 
1983),  which  addresses  7  CFR 
273.21(j)(l),  annual  adjustments  to  the 
State  SUA  are  implemented 
prospectively  in  the  same  month  for  all 
households.  Seasonal  adjustments, 
however,  are  implemented  prospectively 
for  prospectively-budgeted  households 


and  retrospectively  for  households 
subject  to  retrospective  budgeting.  FNS 
has  granted  one  waiver  which  allowed  a 
State  agency  to  budget  prospectively 
seasonal  changes  in  the  SUA  for 
retrospectively-budgeted  households.  As 
a  result  of  this  waiver,  the  Department 
reviewed  the  issue  of  implementation  of 
seasonal  changes  in  the  SUA  for 
retrospectively-budgeted  households 
and  is  proposing  to  amend  the  rules  at  7 
CFR  273.12(e)(1)  to  require  State 
agencies  to  implement  such  changes 
prospectively  for  all  households.  The 
proposed  procedure  would  benefit 
participating  households  by  ensuring 
that  seasonal  adjustments  to  the  SUA 
occvu"  conciirrently  with  seasonal 
changes  in  utility  costs  rather  than  one 
or  two  months  later  as  would  be  the 
case  if  such  adjustments  were 
implemented  retrospectively.  The 
Department  believes  that  this  procedure 
will  simplify  State  administrative 
procedures  by  requiring  that  all  mass 
changes  be  implemented  at  the  same 
time  for  retrospectively  and 
prospectively  budgeted  households. 

Finally,  this  proposed  rule  clarifies 
procedures  for  handling  mass  changes  in 
PA  grants  when  households  are  subject 
to  retrospective  budgeting.  Current 
procedures  at  7  CFR  273.21(j)(l)(vii)(B) 
allow  the  State  agencies  the  option  of 
budgeting  the  PA  grant  either 
prospectively  or  retrospectively  when 
the  household  is  subject  to  MRRB.  The 
Department  is  proposing  to  add  a  new 
sentence  to  7  CFR  273.21(j)(l)(vii)(B)  to 
clarify  that  State  agencies  which  choose 
to  budget  the  PA  grant  prospectively, 
i.e.,  use  the  issuance  month  PA  grant, 
would  be  required  to  follow  the 
procedures  at  7  CFR  273.12(e)(2)  for 
implementing  mass  changes.  When  the 
State  agency  has  at  least  30  days 
advance  knowledge  of  the  amount  of  the 
PA  adjustment,  the  State  agency  shall 
make  the  change  in  benefits  effective  in 
the  same  month  as  the  PA  change.  If  the 
State  agency  does  not  have  sufficient 
notice,  the  food  stamp  change  shall  be 
effective  no  later  than  the  month 
following  the  month  in  which  the  PA 
change  was  made.  In  general  assistance 
(GA)  programs  which  are  administered 
by  the  same  State  agency  that 
administers  the  PA  programs,  mass 
changes  are  handled  the  same  as  PA 
mass  changes.  In  GA  programs  where 
GA  and  PA  are  not  administered  by  the 
same  State  agency,  GA  mass  changes 
would  be  budgeted  under  the 
procedures  at  7  CFR  273.12(e)(3).  which 
require  implementing  the  GA  mass 
changes  in  the  same  manner  that  mass 
changes  are  made  for  Federal  programs 
such  as  Retirement,  Disability,  and 
Survivors'  Insiu-ance  and  SSI. 


Additional  MRRB  Changes 

Since  implementation  of  MRRB 
commenced  in  1983,  the  Department  has 
received  numerous  requests  for  waivers 
and  pohcy  clarifications.  As  a  result  of 
the  waivers,  the  policy  clarifications,  the 
legislative  changes  mandated  by  the 
Leland  Act,  and  the  Department's  goal 
of  achieving  greater  consistency  with 
the  procedures  in  the  AFDC  Program, 
the  Department  is  proposing  several 
additional  changes  to  the  rules 
governing  the  MRRB  system. 

One-  and  Two-Month  Systems— 7  CFR 
273.21(d)       ^ 

Under  7  CFR  273.21(d)  Stale  agencies 
are  required  to  use  one  beginning  month 
in  a  one-month  MRRB  system  and  two 
beginning  months  in  a  two-month 
system.  Under  section  5(f)(2)(B)  of  the 
Pood  Stamp  Act,  State  agencies  have 
the  option  of  using  either  one  or  two 
beginning  months  in  which  eligibility 
and  benefits  must  be  determined 
prospectively.  The  State  agency  option 
of  using  either  one  or  two  beginning 
months  was  added  to  the  Food  Stamp 
Act  by  the  Hunger  Prevention  Act.  The 
Leland  Act  amended  section  5(f)(2)(B)  to 
conform  section  5(f)(2)(B)' to  other 
changes  made  by  the  Leland  Act, 
making  no  modification  to  the  State 
agency  option  provision.  To  conform  to 
the  statutory  requirements,  the 
Department  is  proposing  to  amend  7 
CFR  273.21(d)  to  give  State  agencies  the 
option  of  using  either  one  or  two 
beginning  months  in  a  one-month  MRRB 
system.  State  agencies  which  opt  to  use 
a  two-month  system  shall  continue  to 
use  two  beginning  months.  The  choice  of 
a  two-month  system  necessitates  two 
beginning  months  in  order  to  preclude 
going  back  to  the  month  before  the 
household's  month  of  application  to 
determine  benefits. 

Budgeting  the  Income  of  a  New 
Household  Member  Who  Had  Been 
Previously  Providing  Income  to  the 
Household— 7  CFR  273.21(f)(1) 

It  has  come  to  the  Department's 
attention  that  in  certain  circumstances, 
income  received  in  two  different  months 
can  be  counted  in  determining  a 
household's  eligibility  and  benefits  for  a 
single  month,  lliis  situation  occurs 
when  an  individual  who  is  providing 
income  to  the  household  while  not  a 
household  member  later  joins  the 
household.  The  income  provided  prior  to 
the  month  the  individual  joined  the 
household  is  budgeted  retrospectively. 
When  the  person  becomes  a  household 
member  his  income  is  counted 
prospectively  under  the  provisions  of  7 
CFR  273.21(f)(2)  which  require  the  State 


agency  to  budget  the  income  o 
household  members  prospecti' 
situation  is  most  likely  to  occu 
member  of  the  armed  forces  a' 
the  member's  permanent  homt 
designates  a  payroll  allotment 
benefit  of  the  member's  family 
returning  home,  the  member's 
income  is  budgeted  prospectiv 
the  allotment  that  was  previoi 
received  is  budgeted  retrospec 
example,  a  member  of  the  arm 
who  had  been  providing  an  all 
returns  home  from  a  deploymc 
two-month  MRRB  system,  bot 
amount  of  the  allotment  and  tj 
income  of  such  member  woulc 
counted  in  determining  eligibi! 
benefit  levels  during  the  first  t 
months  following  the  return  to 
household.  To  avoid  this  situa 
Department  is  proposing  to  an 
CFR  273.21(f)(l)(iii)(B)  to  disre 
previously  provided  income  ol 
household  member  while  pros 
budgeting  his/her  current  inco 

Budgeting  the  Income  of  a  Ne\ 
Household  Member  Who  Has 
Income  From  a  Terminated  Sc 
CFR  273.21(f)(l)(iii) 

It  has  come  to  the  Departme 
attention  that  in  certain  cases 
income  of  a  new  member,  whi 
terminated  before  the  membei 
the  household,  could  be  attrib 
household  if  the  new  member 
participating  in  the  Program  a 
member  of  another  household 
example,  an  individual  was  c( 
a  one-person  household  prior 
becoming  a  member  of  the  cui 
household.  While  participatin; 
person  household  the  individu 
receiving  GA  as  a  sole  source 
When  the  new  member  joins  t 
household  the  GA  is  terminati 
current  procedures  at  7  CFR 
273.21(f)(l)(iii)(C),  the  GA  woi 
attributed  to  the  current  house 
though  the  household  never  hi 
benefit  of  the  GA  and  the  GA 
longer  being  received  by  the  n 
member.  To  eliminate  the  situ 
which  income  which  was  not 
not  be  received  by  the  househ 
counted  in  determining  benefi 
Department  is  proposing  to  an 
CFR  273.21(f)(l)(iii)(C)  to  requ 
disregard  of  budget  month  inc 
previously  received  by  a  new 
member  from  a  terminated  soi 

Adding  New  Household Memi 
CFR  273.21(f)(1) 

The  Department  is  proposin 
provide  State  agencies  with  tl 
of  adding  new  household  men 
ongoing  MRRB  households  usi 
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Additional  MRRB  Changes 

Since  implementation  of  MRRB 
commenced  in  1983,  the  Department  has 
received  numerous  requests  for  waivers 
and  pohcy  clarifications.  As  a  result  of 
the  waivers,  the  policy  clarifications,  the 
legislative  changes  mandated  by  the 
Leland  Act,  and  the  Department's  goal 
of  achieving  greater  consistency  with 
the  procedures  in  the  AFDC  Program, 
the  Department  is  proposing  several 
additional  changes  to  the  rules 
governing  the  MRRB  system. 

One-  and  Two-Month  Systems— 7  CFR 
273.21(d)       - 

Under  7  CFR  273.21(d)  State  agencies 
are  required  to  use  one  beginning  month 
in  a  one-month  MRRB  system  and  two 
beginning  months  in  a  two-month 
system.  Under  section  5(f)(2)(B)  of  the 
Pood  Stamp  Act,  State  agencies  have 
the  option  of  using  either  one  or  two 
beginning  months  in  which  eligibility 
and  benefits  must  be  determined 
prospectively.  The  State  agency  option 
of  using  either  one  or  two  beginning 
months  was  added  to  the  Food  Stamp 
Act  by  the  Hunger  Prevention  Act.  The 
Leland  Act  amended  section  5(f)(2)(B)  to 
conform  section  5(f)(2)(B)' to  other 
changes  made  by  the  Leland  Act. 
making  no  modihcation  to  the  State 
agency  option  provision.  To  conform  to 
the  statutory  requirements,  the 
Department  is  proposing  to  amend  7 
CFR  273.21(d)  to  give  State  agencies  the 
option  of  using  either  one  or  two 
beginning  months  in  a  one-month  MRRB 
system.  State  agencies  which  opt  to  use 
a  two-month  system  shall  continue  to 
use  two  beginning  months.  The  choice  of 
a  two-month  system  necessitates  two 
beginning  months  in  order  to  preclude 
going  back  Jo  the  month  before  the 
household's  month  of  application  to 
determine  beneHts. 

Budgeting  the  Income  of  a  New 
Household  Member  Who  Had  Been 
Previously  Providing  Income  to  the 
Household— 7  CFR  273.21(f)(1) 

It  has  come  to  the  Department's 
attention  that  in  certain  circumstances, 
income  received  in  two  different  months 
can  be  counted  in  determining  a 
household's  eligibility  and  benefits  for  a 
single  month,  lliis  situation  occurs 
when  an  individual  who  is  providing 
income  to  the  household  while  not  a 
household  member  later  joins  the 
household.  The  income  provided  prior  to 
the  month  the  individual  joined  the 
household  is  budgeted  retrospectively. 
When  the  person  becomes  a  household 
member  his  income  is  counted 
prospectively  under  the  provisions  of  7 
CFR  273.21(f)(2)  which  require  the  State 


agency  to  budget  the  income  of  new 
household  members  prospectively.  This 
situation  is  most  likely  to  occur  when  a 
member  of  the  armed  forces  away  from 
the  member's  permanent  home  on  duty 
designates  a  payroll  allotment  for  the 
benefit  of  the  member's  family.  Upon 
returning  home,  the  member's  current 
income  is  budgeted  prospectively  while 
the  allotment  that  was  previously 
received  is  budgeted  retrospectively.  For 
example,  a  member  of  the  armed  forces 
who  had  been  providing  an  allotment 
returns  home  from  a  deployment.  In  a 
two-month  MRRB  system,  both  the 
amount  of  the  allotment  and  the  current 
income  of  such  member  would  be 
counted  in  determining  eligibility  and 
benefit  levels  during  the  first  two 
months  following  the  return  to  the 
household.  To  avoid  this  situation,  the 
Department  is  proposing  to  amend  7 
CFR  273.21(f)(l)|;iii)(B)  to  disregard  the 
previously  provided  income  of  the  new 
household  member  while  prospectively 
budgeting  his/her  current  income. 

Budgeting  the  Income  of  a  New 
Household  Member  Who  Has  Received 
Income  From  a  Terminated  Source — 7 
CFR  273.21(f)(l)(iii) 

It  has  come  to  the  Department's 
attention  that  in  certain  cases,  the 
income  of  a  new  member,  which 
terminated  before  the  member  joined 
the  household,  could  be  attributed  to  the 
household  if  the  new  member  had  been 
participating  in  the  Program  as  a 
member  of  another  household.  For 
example,  an  individual  was  certified  as 
a  one-person  household  prior  to 
becoming  a  member  of  the  current 
household.  While  participating  as  a  one- 
person  household  the  individual  was 
receiving  GA  as  a  sole  source  of  income. 
When  the  nev/  member  joins  the  current 
household  the  GA  is  terminated.  Under 
current  procedures  at  7  CFR 
273.21(f)(l)(iii)(C).  the  GA  would  be 
attributed  to  the  current  household  even 
though  the  household  never  had  the 
benefit  of  the  GA  and  the  GA  is  no 
longer  being  received  by  the  new 
member.  To  eliminate  the  situation  in 
which  income  which  was  not  and  will 
not  be  received  by  the  household  is 
counted  in  determining  benefits,  the 
Department  is  proposing  to  amend  7 
CFR  273.21(f)(l)(iii)(C)  to  require  the 
disregard  of  budget  month  income 
previously  received  by  a  new  household 
member  fi-om  a  terminated  source. 

Adding  New  Household  Members — 7 
CFR  273.21(f)(1) 

The  Department  is  proposing  to 
provide  State  agencies  with  the  option 
of  adding  new  household  members  to 
ongoing  MRRB  households  using  the 


same  procedures  that  the  State  agency 
uses  to  add  new  household  members  in 
its  AFDC  Program.  Under  current  policy, 
the  household's  entiUement  to  benefits 
for  a  new  member  commences  in  the 
month  following  the  month  the  new 
member  joins  the  household  unless  the 
new  member  is  reported  prior  to  the 
household's  normal  issuance  and  the 
State  agency  can  adjust  the  household's 
issuance  to  reflect  the  addition  of  the 
new  member.  In  several  AFDC 
retrospective  budgeting  systems  the 
household  is  entitled  to  benefits  for  a 
new  member  begiiming  from  the  date 
the  new  member  joins  the  household. 
For  example,  in  a  food  stamp  MRRB 
system  if  a  household  gains  a  new 
member  on  July  15  the  household's 
benefits  for  August  are  adjusted  to 
reflect  the  addition  of  the  new  member. 
The  household  is  entiUed  to  no  benefits 
on  behalf  of  the  new  member  for  the 
month  of  July.  In  an  AFDC  system,  the 
household  is  entitled  to  benefits  from 
the  date  the  new  member  is  added  to  the 
household,  which  in  this  example  would 
be  July  15.  To  provide  greater 
consistency  between  food  stamp  and 
AFDC  MRRB  systems,  the  Department  is 
proposing  to  add  a  new  p£u-agraph  (D)  to 
7  CFR  273.21(f)(l)(iii)  to  give  State 
agencies  the  option  of  prorating  benefits 
for  the  new  member  from  the  date  the 
new  member  joins  the  household  if  the 
State  agency  uses  a  similar  system  in  its 
AFDC  Program. 

The  Department  has  granted  waivers 
allowing  State  agencies  to  align  food 
stamp  and  AFDC  procedures  for  adding 
new  members.  The  Department  believes 
that  providing  State  agencies  with  this 
option  is  consistent  with  the  intent  of 
Congress  expressed  in  section  5(f)(4)  of 
the  Food  Stamp  Act  (7  U.S.C.  2014(f)(4)) 
which  directs  die  Secretary,  in 
promulgating  regulations  regarding 
budgeting,  to  assure  that  the  income  of 
households  receiving  benefits  in  the 
AFDC  and  Food  Stamp  Programs  is 
calculated  on  a  comparable  basis. 
Providing  this  option  would  also 
improve  administration  of  the  Program 
by  providing  State  agencies  with  greater 
flexibility. 

Prorated  Income  and  Deductions — 7 
CFR  273.21(f)(2) 

In  response  to  waiver  requests  and 
inquiries,  the  Department  is  proposing  to 
clarify  provisions  regarding  the  handling 
of  certain  types  of  income  which  are 
prorated  over  a  period  of  time.  This 
income  includes  self-employment 
income  prorated  over  a  period  of  less 
than  one  year  income  received  by 
contract;  and  nonexcluded  educational 
income  such  as  scholarships,  deferred 
student  loans,  and  other  educational 


grants  which  are  prorated  over  the 
period  which  they  are  intended  to  cover. 
Instead  of  providing  specific  procedures 
for  the  handling  of  such  income  in  an 
MRRB  system.  7  CFR  273.21(f)(2) 
requires  such  income  to  be  handled  in 
accordance  with  procedures  at  7  CFR 
273.11(a)  and  273.10(c)  which  provide 
that  such  income  is  to  be  prorated  over 
the  period  which  it  is  intended  to  cover. 
In  a  strict  retrospective  budgeting 
system  with  two  beginning  months  it  ia 
possible  to  count  such  income  for  more 
months  than  it  is  hitended  to  cover.  For 
example,  a  $900  student  loan  intended  to 
cover  a  nine-month  academic  year  from 
September  through  May  would  be 
prorated  at  $100  per  month.  In  an  MRRB 
system  the  loan  could  result  in  $1,100 
being  attributed  to  the  household  as  the 
result  of  counting  income  received  in  the 
begiiming  months  twice  (first,  while  the 
household  is  subject  to  prospective 
budgeting  and  again  when  the 
household  becomes  subject  to 
retrospective  budgeting). 

The  Department  is  proposing  in  7  CFR 
273.21(f)(2)  (ii)  and  (iii)  to  require  State 
agencies  to  budget  prospectively  all 
prorated  income  over  the  period  which 
it  is  intended  to  cover.  If  income 
intended  to  be  prorated  over  a  period  of 
time  is  received  later  than  the  beginning 
of  the  period  which  it  is  intended  to 
cover,  the  monthly  amount  is 
determined  by  beginning  with  the  first 
month  the  income  was  intended  to  cover 
rather  than  the  month  in  which  it  was 
actually  received.  Using  the  example  of 
the  scholarship  intended  to  cover  a  nine- 
month  academic  year,  if  the  funds  are 
received  in  November  rather  than 
September  the  monthly  amount  would 
be  determined  by  prorating  the  income 
over  the  nine  month  period  beginning  in 
September.  This  rule  also  proposes  to 
amend  7  CFR  273.21(f)(2)(iv)  to  require 
that  deductible  expenses  prorated  over 
more  than  one  month,  such  as  heating 
oil.  not  be  deducted  over  more  months 
than  they  are  intended  to  cover. 

Budgeting  Income  Received  in  the  Form 
of  a  Single  Monthly  Payment— 7  CFR 
273.21(f)(2) 

Another  situation  which  has  come  to 
the  Department's  attention  through  the 
waiver  process  concerns  the  budgeting 
of  income  which  is  normally  received  in 
the  form  of  a  single  monthly  payment, 
but  as  the  result  of  a  temporary  change 
in  the  mailing  or  payment  cycle  is 
received  immediately  prior  to  or 
subsequent  to  the  month  which  it  is 
intended  to  cover.  An  example  of  such 
income  would  be  a  social  security 
payment  for  January  which  is  direcUy- 
deposited  to  the  household's  account  on 
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December  30.  Under  a  strict  application 
of  the  budgeting  procedures  at  7  CFR 
273.21(f)(2]  the  amount  deposited  into 
the  household's  account  on  December  30 
would  be  counted  as  income  for 
December  along  with  the  social  security 
payment  deposited  into  the  account  at 
the  beginning  of  December.  Although  the 
amount  and  flow  of  income  is 
unchanged  the  household  could  be 
ineligible  for  benefits  one  month  and 
eligible  for  a  maximum  allotment  the 
following  month.  The  Department  is 
proposing  to  amend  7  CFR  273.21(f)(2) 
by  adding  a  new  paragraph  (v)  to 
provide  that  unearned  income  and 
stable  earned  income  received  in  the 
form  of  a  single  monthly  payment  be 
counted  for  the  month  it  is  intended  to 
cover.  Unstable  or  fluctuating  earned 
income,  even  if  received  on  a  monthly 
basis,  would  continue  to  be  budgeted  for 
the  month  in  which  it  is  received. 

The  Department  is  also  proposing  to 
budget  stable  deductible  expenses  paid 
monthly,  such  as  rent  for  the  month 
they  are  intended  to  cover  rather  than 
for  the  month  in  which  they  are  paid. 
The  Department  is  not  proposii^  to 
apply  this  method  of  budgeting  to 
income  or  expenses  received  or  paid 
more  frequently  than  monthly  since 
fluctuations  in  the  household's  benefits 
would  be  smaller  and  would  not  justify 
a  deviation  from  the  integrity  of  the 
MRRB  system. 

Interest  Income— 7  CFR  273.21(f)(2) 

This  rule  proposes  to  give  State 
agencies  three  options  with  respect  to 
the  handling  of  interest  income.  Under 
current  procedures,  interest  earned  on 
savings  accounts  or  &om  similar  sources 
is  counted  as  income  in  the  month 
received.  Under  this  proposed  rule  State 
agencies  would  have  three  options 
regarding  the  budgeting  of  interest 
income  for  MRRB  households.  These 
options  are:  actual  budget  month 
interest  income;  a  prorated  amount 
obtained  by  dividing  the  total 
anticipated  interest  by  the  niunber  of 
months  during  which  the  interest  will  be 
received;  or  an  averaged  amount 
adjusted  for  any  known  differences  firom 
the  average.  The  Department  is 
proposing  to  add  these  options  in  a  new 
paragraph  (vi)  to  7  CFR  273.21(0(2). 
These  options  reflect  approved  waivers 
and  align  procedures  for  budgeting 
interest  income  in  the  Food  Stamp 
Program  with  procedures  in  the  AFDC 
Program. 

Terminated  Income  Received  in 
Beginning  Months— 7  CFR  273^1(g) 

The  Department  is  proposing  that 
terminated  income  received  in  either  or 
both  of  the  beginning  months  be 


disregarded  when  the  household 
switches  from  prospective  to 
retrospective  budgeting.  Under  current 
procedures  at  7  CFR  273.21(g)(3), 
terminated  income  is  only  disregarded 
for  one  month.  The  proposed  procedure 
is  more  consistent  with  procedures  in 
the  AFDC  Program  and  would  more 
accurately  reflect  household 
circumstances. 

The  Department  is  also  proposing  to 
amend  7  CFR  273.21(g)(3)  to  redefine 
terminated  income.  Currently,  income  is 
considered  terminated  if  the  household 
no  longer  receives  income  from  the  same 
source.  Under  this  proposal  income 
would  be  considered  terminated  only  if 
it  is  not  replaced  with  a  similar  type  of 
income  within  30  days.  For  example,  if  a 
household  member  obtains  new 
employment  within  30  days  following 
the  loss  of  a  job,  the  income  from  the 
previous  employment  would  not  be 
considered  terminated.  This  proposed 
procedure  is  also  more  consistent  with 
the  procedure  used  in  the  AFDC 
Program.  Accordingly,  the  Department  is 
proposing  to  amend  S  273.21(g)(3)  to 
consider  income  as  terminated  only  if 
the  household  no  longer  receives  income 
from  a  source  that  is  not  replaced  with  a 
similar  type  of  income.  In  order  to  be 
considered  a  similar  type  of  income,  the 
household  must  receive  income  from  the 
new  source  within  30  days  of  the  date  of 
the  last  receipt  of  income  from  the 
former  source  and  the  estimated 
monthly  amount  of  income  from  the  new 
source  must  be  within  $25  of  the 
monthly  income  from  the  former  source. 
The  proposal  to  use  an  estimated 
monthly  amount  of  within  $25  of  the 
former  income  source  is  analogous  to 
the  requirement  in  prospective 
budgeting  to  report  changes  in  income 
amount  that  are  greater  than  $25. 

Converting  and  Averaging  Income — 7 
CFR  27321  (g)  and  (if 

This  proposal  would  give  State 
agencies  the  option  of  converting 
income  received  on  a  weekly  or 
biweekly  basis  to  a  monthly  sum  during 
the  beginning  months  when  the 
household  is  prospectively  budgeted  and 
using  income  actually  received  when  the 
household  becomes  subject  to 
retrospective  budgeting.  Although  State 
agencies  currently  have  the  option  of 
using  either  a  conversion  factor  or 
income  actually  received  during  the 
budget  month,  the  current  regulatory 
provisions  at  7  CFR  273.21(j)(l)(vii)(A) 
do  not  specifically  address  whether  a 
State  agency  may  convert  income  during 
the  beginning  months  when  the 
household  is  subject  to  prospective 
budgeting  and  use  income  actually 
received  when  die  household  becomes 


subject  to  retrospective  budgeting.  The 
Department  is  proposing  to  provide 
State  agencies  with  such  an  option  since 
some  State  agencies  may  consider 
conversion  to  be  more  appropriate  when 
benefits  are  determined  prospectively 
(based  on  a  projection),  whereas 
calculating  benefits  using  income 
actually  received  may  be  more 
appropriate  when  benefits  are 
determined  retrospectively.  The 
Department  is  also  proposing  to  allow 
State  agencies  the  option  of  averaging 
fluctuating  income  during  the  beginning 
months  as  is  currently  done  for  ongoing 
prospectively  budgeted  households 
under  7  CFR  273.10(c)(3).  When  the 
household  becomes  subject  to 
retrospective  budgeting  the  State  agency 
would  be  required  to  use  the  actual 
amount  of  income  received  during  the 
budget  month  as  currently  required 
under  7  CFR  273.21(f)(2).  Accordingly, 
the  Department  is  proposing  to  amend  7 
CFR  273.21{j)(l)(vii)(A)  and  7  CFR 
273.21(g)(3)  to  allow  State  agencies  to 
convert  and/or  average  income  in  the 
beginning  months  and  switch  to  the  use 
of  actual  budget  month  income  following 
the  beginning  months. 

Verification— 7  CFR  273.21(i) 

To  conform  verification  requirements 
to  the  proposed  changes  in  the  monthly 
report  the  Department  is  proposing 
changes  to  the  verification  requirements 
associated  with  the  monthly  report. 

Currently,  the  provisions  of  7  CFR 
273.21(i)  require  the  State  agency  to 
verify  monthly  gross  nonexempt  income, 
except  for  unearned  income  which  has 
not  changed  since  the  last  monthly 
report:  monthly  utility  expenses,  unless 
the  household  is  using  the  SUA  monthly 
medical  expenses;  and  any  questionable 
information.  The  State  agency  is  further 
required  to  verify  alien  status,  social 
security  numbers,  residency,  and 
citizenship  if  these  items  have  changed 
since  the  last  monthly  report.  Since  the 
State  agency  would  have  the  option  to 
determine  the  elements  of  eligibility 
included  in  the  monthly  report,  the 
Department  is  proposing  to  amend  7 
CFR  273.21(i)  to  mandate  verification  be 
provided  only  for  those  items  designated 
by  tfae  State  agency  which  have  changed 
since  the  last  monthly  report  was 
submitted.  The  State  agency  may 
require  verification  of  any  additional 
items  included  in  the  report  that  it 
considers  questionable.  Procedures  at  7 
CFR  273.21(j)(3)(iii)  regarding  missing 
verification  remain  unchanged. 


State  Action  on  Reports — 7  CF 
273.21(j)(l)(vii)(B) 

The  Department  is  proposing 
how  State  agencies  must  hand 
terminated  sources  of  income  i 
result  in  an  increase  in  the  hou 
PA  grant.  Current  rules  at  7  CF 
273.21(j)(l)(vii)(B)  require  that 
terminated  sources  of  income  i 
would  otherwise  be  budgeted 
retrospectively  be  disregarded 
food  stamp  budget  when  the  S 
agency  prospectively  budgets  < 
grant  to  be  paid  in  the  issuanci 
The  Department's  policy  is  inti 
prevent  the  situation  in  which 
stamps  are  significantly  decrei 
because  the  increased  PA  grar 
reflecting  the  loss  of  income,  ii 
the  terminated  income  from  th 
month. 

The  Department  has  receive 
conunents  which  indicate  the  i 
specify  that  the  terminated  inc 
would  be  disregarded  only  wh 
issuance  month  PA  grant  incre 
result  of  the  terminated  source 
income.  If  the  PA  grant  was  ur 
reduced,  or  terminated,  the  soi 
terminating  income  from  the  b 
month  must  be  included  in  the 
stamp  computation.  The  Depai 
proposing  to  include  this  clarii 
7  CFR  273.21(j)(l)(vii)(B)  in  the 
regulations  in  order  to  ensure  < 
current  regulatory  provisions  i 
followed  as  intended. 

Deductions— 7  CFR  273.21(j)(l 

The  Department  is  proposinj 
changes  in  the  procedures  for '. 
deductions  in  the  MRRB  systei 
the  first  proposed  change,  pre^ 
discussed,  prorated  deductible 
would  not  be  deducted  over  m 
months  than  they  are  intended 
Under  the  second  proposed  ch 
CFR  273.21(j)(l)(vii)(C)  would 
ameifded  to  provide  that  expei 
regularly  billed  more  frequent! 
monthly  could  not  be  averagec 
amount  of  the  deduction  wouli 
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subject  to  retrospective  budgeting.  The 
Department  is  proposing  to  provide 
State  agencies  with  such  an  option  since 
some  State  agencies  may  consider 
conversion  to  be  more  appropriate  when 
benefits  are  determined  prospectively 
(based  on  a  projection),  whereas 
calculating  benefits  using  income 
actually  received  may  be  more 
appropriate  when  benefits  are 
determined  retrospectively.  The 
Department  is  also  proposing  to  allow 
State  agencies  the  option  of  averaging 
fluctuating  income  during  the  beginning 
months  as  is  currently  done  for  ongoing 
prospectively  budgeted  households 
under  7  CFR  273.10(c)(3).  When  the 
household  becomes  subject  to 
retrospective  budgeting  the  State  agency 
would  be  required  to  use  the  actual 
amount  of  income  received  during  the 
budget  month  as  currently  required 
under  7  CFR  273.21(f)(2).  Accordingly, 
the  Department  is  proposing  to  amend  7 
CFR  273.21(j)(l)(vii)(A)  and  7  CFR 
273.21(g)(3)  to  allow  State  agencies  to 
convert  and/or  average  income  in  the 
beginning  months  and  switch  to  the  use 
of  actual  budget  month  income  following 
the  beginning  months. 

Verification— 7  CFR  273.21  fij  . 

To  conform  verification  requirements 
to  the  proposed  changes  in  the  monthly 
report  the  Department  is  proposing 
changes  to  the  verification  requirements 
associated  with  the  monthly  report. 

Currently,  the  provisions  of  7  CFR 
273.21(i)  require  the  State  agency  to 
verify  monthly  gross  nonexempt  income, 
except  for  unearned  income  which  has 
not  changed  since  the  last  monthly 
report:  monthly  utility  expenses,  unless 
the  household  is  using  the  SUA  monthly 
medical  expenses;  and  any  questionable 
information.  The  State  agency  is  further 
required  to  verify  alien  status,  social 
security  numbers,  residency,  and 
citizenship  if  these  items  have  changed 
since  the  last  monthly  report.  Since  the 
State  agency  would  have  the  option  to 
determine  the  elements  of  eligibility 
included  in  the  monthly  report,  the 
Department  is  proposing  to  amend  7 
CFR  273.21(i)  to  mandate  verification  be 
provided  only  for  those  items  designated 
by  the  State  agency  which  have  changed 
since  the  last  monthly  report  was 
submitted.  The  State  agency  may 
require  verification  of  any  additional 
items  included  in  the  report  that  it 
considers  questionable.  Procedures  at  7 
CFR  273.21(j)(3)(iii)  regarding  missing 
verification  remain  unchanged. 


State  Action  on  Reports— 7  CFR 
273.21(j)(l)lvii)(B) 

The  Department  is  proposing  to  clarify 
how  State  agencies  must  handle 
terminated  sources  of  income  which 
result  in  an  increase  in  the  household's 
PA  grant.  Current  rules  at  7  CFR 
273.21(j)(l)(vii)(B)  require  that 
terminated  sources  of  income  which 
would  otherwise  be  budgeted 
retrospectively  be  disregarded  in  the 
food  stamp  budget  when  the  State 
agency  prospectively  budgets  the  PA 
grant  to  be  paid  in  the  issuance  month. 
The  Department's  policy  is  intended  to 
prevent  the  situation  in  which  food 
stamps  are  significantly  decreased 
because  the  increased  PA  grant, 
reflecting  the  loss  of  income,  is  added  to 
the  terminated  income  from  the  budget 
month. 

The  Department  has  received  several 
comments  which  indicate  the  need  to 
specify  that  the  terminated  income 
would  be  disregarded  only  when  the 
issuance  month  PA  grant  increases  as  a 
result  of  the  terminated  source  of 
income.  If  the  PA  grant  was  unaffected, 
reduced,  or  terminated,  the  source  of 
terminating  income  from  the  budget 
month  must  be  included  in  the  food 
stamp  computation.  The  Department  is 
proposing  to  include  this  clarification  at 
7  CFR  273.21(j)(l)(vii)(B)  in  the 
regulations  in  order  to  ensure  that  the 
current  regulatory  provisions  are 
followed  as  intended. 

Deductions— 7  CFR  273.21(j)(l)(vii)(C) 

The  Department  is  proposing  two 
changes  in  the  procedures  for  handling 
deductions  in  the  MRRB  system.  Under 
the  first  proposed  change,  previously 
discussed,  prorated  deductible  expenses 
would  not  be  deducted  over  more 
months  than  they  are  intended  to  cover. 
Under  the  second  proposed  change,  7 
CFR  273.21(j)(l){vii)(C)  would  be 
amerfded  to  provide  that  expenses 
regularly  billed  more  frequently  than 
monthly  could  not  be  averaged.  The 
amount  of  the  deduction  would  always 
be  equal  to  the  actual  expenses  billed  to 
the  household  during  the  month.  Bills  for 
monthly  utility  expenses  received  twice 
in  one  month  as  the  result  of  billing 
cycles  would  not  be  affected  by  this 
proposed  change.  The  Department  is 
proposing  the  above  changes  to  ensure 
that  income  and  deductions  are 
budgeted  in  the  same  manner. 

Notices  of  Missing  or  Incomplete 
Reports— 7  CFR  273.21(j)(3)(ii) 

Under  the  current  provisions  of  7  CFR 
273.21(j)(3)(ii).  if  the  household  fails  to 
file  a  monthly  report  or  files  an 
incomplete  report,  the  State  agency  is 


required  to  provide  the  household  with  a 
notice  of  incomplete  filing  within  five 
days  of  the  filing  date.  Under  7  CFR 
273.21  (m).  if  the  household  fails  to 
submit  a  complete  report  by  the 
extended  filing  date,  the  State  agency  is 
required  to  provide  the  household  with  a 
notice  of  termination.  On  the  basis  of 
consistency  with  similar  procedures  in 
the  AFDC  Program  and  to  reduce  the 
administrative  burden  of  State  agencies, 
the  Department  has  approved  several 
waivers  allowing  State  agencies  to 
combine  the  notice  of  incomplete  filing 
with  the  notice  of  termination.  The 
Department  is  proposing  to  add  a  new 
paragraph  (G)  to  7  CFR  273.21(j)(3)(ii)  to 
provide  State  agencies  with  the  option 
of  either  separate  notices  of  incomplete 
filing  and  termination  or  a  combined 
notice  advising  the  household  that  its 
participation  will  be  terminated  if  it  fails 
to  submit  a  completed  report  by  the 
extended  filing  date.  Under  this 
proposal,  the  combined  notice  would  be 
subject  to  the  requirements  of  both  7 
CFR  273.21(j)(3)(ii).  which  contains  the 
criteria  for  Ae  notice  of  incomplete 
filing,  and  7  CFR  273.21(m)(2).  which 
contains  the  criteria  for  the  notice  of 
termination.  This  proposed  rule  also 
specifies  that  the  combined  notice  may 
only  be  used  if  the  household  will  be 
terminated  for  failure  to  submit  a 
complete  monthly  report  If  the 
household's  participation  is  being 
terminated  for  any  other  reason,  the 
State  agency  will  be  required  to  provide 
the  household  with  a  separate  notice  of 
termination. 

Reinstatement  and  Proration  of 
Benefits— 7  CFR  273.21(k) 

This  rule  contains  a  technical 
correction  regarding  procedures  for 
determining  the  benefits  of  MRRB 
Kbuseholds  following  termination  and 
reinstatement.  Under  ciurent  procedures 
at  7  CFR  273.21{k)(2)(ii).  a  MRRB 
household  which  files  a  late  monthly 
report  in  the  issuance  month  is  entitled 
to  benefits  for  the  entire  issuance 
month.  Current  procedures  at  7  CFR 
273.10(a)(l)(ii)  require  the  State  agency 
to  prorate  benefits  following  a  lapse  in 
participation  by  non-MRRB  households. 
To  conform  current  MRRB  procedures  to 
the  procedures  for  food  stamp 
households  in  general,  and  to  be 
consistent  with  the  procedures  used  in 
the  AFDC  Program,  the  Department  is 
proposing  to  amend  7  CFR 
273.21(k)(2)(ii)  to  provide  that  benefits 
be  prorated  for  households  which 
submit  a  report  in  the  issuance  month 
and  are  reinstated  following  termination 
for  failure  to  submit  a  complete  monthly 
report 


The  following  example  may  be  helpful 
for  understanding  the  proposed  rule's 
effect  in  a  two-month  MRRB  system.  A 
household's  monthly  report  for 
September  is  due  on  October  5.  Benefits 
for  November  are  based  on  the  report 
When  the  household  fails  to  submit  a 
complete  monthly  report  on  the  due 
date,  the  State  agency  notifies  the 
household  that  the  report  is  overdue  or 
incomplete  and  gives  the  household  an 
extended  filing  date  of  October  20.  The 
household  again  fails  to  submit  a 
complete  report  and  is  terminated.  The 
household  submits  a  complete  monthly 
report  on  November  18  and  is  eligible 
for  reinstatement  (the  State  agency  has 
elected  to  reinstate  households  which 
submit  late  monthly  reports).  Under 
current  rules,  the  household  would 
receive  a  full  November  issuance.  Under 
the  proposed  procedure,  the  household 
would  be  enUtied  to  benefits  from 
November  18  through  the  end  of  the 
month.  The  proposed  procedures  are 
consistent  with  the  statute,  which 
requires  proration  following  any  break 
in  participation,  and  treats  all 
households  equally,  whether  or  not  the 
State  agency  has  adopted  a 
reinstatement  policy. 

Other  Reporting  Requirements — 7  CFR 
273.21(1)(1) 

The  Department  is  proposing  to 
amend  7  CFR  273.21(1)(1)  to  clarify  tiiat 
the  monthly  report  is  the  sole  reporting 
requirement  for  items  required  to  be 
reported  on  the  monthly  report. 
CurrenUy.  7  CFR  273.21(1){1)  provides 
that  the  monthly  report  is  the  sole 
reporting  requirement  for  households 
required  to  submit  monthly  reports.  This 
proposed  change  reflects  Section  4  of 
Pub.  L  98-204  (December  2, 1982),  which 
provided  State  agencies  more  discretion 
with  respect  to  items  included  on  the 
monthly  report  but  specifically  prohibits 
duplicate  reporting  of  items  required  to 
be  included  in  the  monthly  report  This 
prohibition  against  dual  reporting  is 
found  at  section  6(c)(3)  of  the  Food 
Stamp  Act  (7  U.S.C  2015(c)(3)).  To 
eliminate  redundancy,  the  reference  to 
the  prohibition  against  dual  reporting  is 
being  removed  from  7  CFR  273.21(a). 

Information  Reported  Outside  of  the 
Monthly  Report— New  §  273.21(o) 

The  Department  is  proposing  to 
redesignate  the  current  provisions  of  7 
CFR  273.21(0)  as  273.21(n)(5)  and  to  add 
a  new  \  273.21(o)  describing  procedures 
for  handling  information  reported 
outside  of  the  monthly  report  This 
information  includes  factors  of  eligibility 
not  included  on  the  monthly  report 
which  are  required  to  be  reported  by  the 


40152 Federal  Register  /  Vol.  56.  No.  156  /  Tuesday.  August  13.  1991  /  Proposed  Rules 


household  pursuant  to  the  change 
reporting  requirement  of  7  CFR  273.12(a] 
and  items  which  are  included  in  the 
monthly  report  but  may  have  been 
reported  voluntarily  by  the  household 
outside  of  the  report  (since  the  monthly 
report  is  the  sole  reporting  requirement 
for  items  included  in  the  report,  the 
State  agency  may  not  require  the 
household  to  report  information  which 
should  be  included  in  the  report). 

Under  proposed  S  273.21(o). 
information  reported  outside  the 
monthly  report  would  be  handled  as  if  it 
were  included  in  the  report,  i.e..  budget 
month  changes  would  be  reflected  in  the 
household's  allotment  for  the 
appropriate  issuance  month.  For 
example,  a  change  affecting  benefits 
which  occurred  on  June  22  would  be 
reflected  in  the  household's  August 
allotment  (in  a  two-month  MRRB 
system)  whether  the  change  was 
reported  in  June  or  July.  This  proposed 
procedure  represents  a  modification  of 
the  procedures  contained  in  Policy 
Memorandum  84-35. 

Continuation  of  Benefits — 7  CFR 
273.21  (p)(2)  and  273.21(m) 

Under  ciurent  rules  at  7  CFR 
273.21(p)(2).  an  MRRB  household  which 
requests  a  fair  hearing  is  entitled  to 
continuation  of  benefits  during  its 
certification  period  unless  that 
household  expressly  waives  its  right  to 
continued  benefits.  A  household  is  not 
entitled  to  continued  benefits  if  it  is 
terminated  for  failure  to  submit  a 
monthly  report  and  admits  that  the 
monthly  report  was  not  submitted.  The 
regulatory  provision  prohibiting 
continued  benefits  to  households  which 
have  been  terminated  for  failure  to 
submit  complete  monthly  reports  is 
based  on  section  6(c)(4)  of  the  Food 
Stamp  Act  which  provides  that  "*  *  * 
[ajny  household  that  fails  to  submit 
periodic  reports  •  *  •  shall  not  receive 
an  allotment  for  the  payment  period  to 
which  the  imsubmitted  report  applies 
until  such  report  is  submitted". 

In  response  to  several  inquiries  and  to 
resolve  an  apparent  inconsistency 
between  section  6(c)(4)  and  section 
ll(e)(10)  of  the  Food  Stamp  Act.  which 
provides  for  a  right  to  continued  benefits 
during  a  household's  certification  period 
pending  a  hearing,  the  Department  is 
proposing  to  change  7  CFR  273.21(p)(2) 
(i)  and  (iii)  so  that,  in  cases  in  which  the 
submission  of  a  monthly  report  is  at 
issue  and  the  household  has  made  a 
timely  request  for  fair  hearing,  the 
household  would  receive  continued 
benefits,  provided  that  a  completed 
report  is  submitted  no  later  than  the  last 
day  of  the  issuance  month.  This 
proposal  remains  in  accordance  with  the 


requirement  of  section  6(c)(4)  which 
conditions  continued  eligibility  upon  the 
submission  of  a  complete  monthly  report 
while  ensuring  that  the  household's  right 
to  continued  benefits  pursuant  to  section 
ll(e)(10)  is  protected.  Since  the 
household  would  be  receiving  benefits 
on  the  basis  of  its  request  for  a  fair 
hearing,  the  provisions  of  7  CFR 
273.21(k)  requiring  proration  of  benefits 
for  reinstated  households  would  not  be 
applicable.  If  the  hearing  official 
determines  that  a  report  was  not 
submitted  in  a  timely  manner,  the 
household's  benefits  would  be 
recalculated  under  the  proration 
provisions  and  a  claim  would  be 
established  in  accordance  with  7  CFR 
273.15  and  273.18.  The  Department  is 
also  proposing  to  amend  7  CFR 
273.21(m)(2)(iv)  to  provide  that  the 
notice  of  termination  shall  advise  the 
household  that  it  may  receive  benefits 
pending  the  hearing  if  the  sole  issue  is 
the  submission  of  &e  report  and  the 
household  submits  a  complete  report. 

Recertification—7  CFR  273.21(q) 

Under  current  rules.  State  agencies 
have  three  options  for  handling  the 
recertification  of  MRRB  households. 
These  options  are  described  at  7  CFR 
273.21(q)(3).  273.21(q)(4).  and 
273.21(q)(5).  respectively.  Under  the  first 
option,  described  at  7  CFR  273.21(q](3). 
the  State  agency  is  required  to  provide 
the  household  with  the  notice  of 
expiration  and  the  recertification  form 
in  lieu  of  the  monthly  report.  The  notice 
of  expiration  and  the  recertification 
form  must  be  mailed  together.  Under  the 
second  option,  described  at  7  CFR 
273.21(q)(4).  the  State  agency  is  required 
to  provide  the  household  with  a  notice 
of  expiration,  monthly  report  form,  and 
a  recertification  addendum,  which 
contains  the  additional  information 
necessary  for  recertification.  All  the 
requisite  forms  must  be  mailed  together. 
Under  the  third  option,  described  at  7 
CFR  273.21(q)(5),  the  State  agency  may 
recertify  the  household  on  the  basis  of 
the  monthly  report  and  the 
recertification  interview.  Under  this 
option,  the  State  agency  is  required  to 
obtain  information  not  provided  in  the 
monthly  report  through  the 
recertification  interview.  The  State 
agency  is  also  required  to  obtain  a 
written  statement  from  the  household 
indicating  that  the  household  has 
applied  for  recertification. 

The  Department  has  granted  several 
waivers  which  allow  State  agencies  to 
mail  the  required  recertification  form, 
notice  of  expiration,  and  monthly  report 
or  addenda  specified  in  7  CFR  273.21(q) 
(3)  and  (4)  separately  rather  than 
together.  The  State  agencies  noted  that 


the  requirement  that  the  forms  be  mailed 
together  may  be  administratively 
burdensome  since  the  required  forms 
are  generated  and  mailed  by  automated 
systems.  In  some  cases  the  requirement 
that  the  forms  be  mailed  together  may 
require  manual  rather  than  automated 
procedures. 

The  Department  is  proposing  to 
amend  7  CFR  273.21(q)  (3)  and  (4)  to 
allow  State  agencies  to  mail  the 
applicable  forms  separately  as  long  as 
they  are  mailed  at  the  same  time. 

The  Department  has  also  approved 
waivers  allowing  State  agencies  to 
combine  the  notice  of  expiration  with 
the  monthly  report  form.  The 
Department  is  also  proposing  to 
incorporate  this  procedure  into  the 
regulatory  provisions  at  7  CFR 
273.21(q)(3)  and  273.21(q)(4).  The 
Department  feels  that  these  changes 
provide  more  flexibility  and  would 
enable  State  agencies  to  operate  their 
programs  more  efficiently. 

Changes  in  Reporting/Budgeting 
Status— Addition  of273.21(r) 

As  the  result  of  changes  in  household 
circiunstances.  a  household  can  move  in 
or  out  of  the  MRRB  system.  For 
example,  in  a  State  in  which  households 
with  earned  income  are  subject  to 
monthly  reporting,  a  previously 
unemployed  household  member  could 
obtain  emplo>Tnent  thus  making  the 
household  subject  to  MRRB.  Conversely, 
in  a  household  in  which  all  adult 
members  are  over  the  age  of  60,  the  only 
employed  member  of  the  household 
could  retire,  thereby  rendering  the 
household  statutorily  exempt  from 
MRRB.  Current  regulatory  provisions  do 
not  contain  procedures  for  changing  the 
reporting/budgeting  status  of 
households.  The  Department  is 
proposing  to  add  a  new  paragraph  (r)  to 
7  CFR  273.21  containing  procedures  for 
handling  households  in  transition 
between  different  reporting  and 
budgeting  systems. 

The  Department  is  proposing  at 
S  273.21(r)(l)  to  provide  State  agencies 
with  broad  discretion  regarding  the 
handling  of  prospectively-budgeted 
households  which  the  State  agency 
elects  to  move  into  the  MRRB  system. 
Since  section  6(c)  of  the  Food  Stamp  Act 
and  7  CFR  273.21(b)  delegate  to  State 
agencies  broad  discretion  (subject  only 
to  the  exception  applicable  to  those 
categories  of  households  exempt  from 
monthly  reporting  imder  section 
6(c)(1)(A)  of  the  Food  Stamp  Act)  to 
determine  which  categories  of 
households  may  be  included  in  a  State 
agency's  MRRB  system,  the  Department 
believes  it  would  also  be  appropriate  to 


delegate  similar  discretion  to  Si 
agencies  to  determine  procedur 
moving  households  not  subject 
into  a  State  agency's  MRRB  sys 
Department  is  proposing  two  cc 
applicable  to  changing  the  stati: 
households  from  nonmonthly  re 
to  monthly  reporting.  First,  the 
Department  is  specifically  prop 
that  State  agencies  may  not  req 
submission  of  a  monthly  report 
budget  month  during  which  the 
household  was  required  to  repo 
changes  under  the  change  repoi 
requirements  of  7  CFR  273.12.  T 
proposed  prohibition  is  based  c 
6(c)(3)  which  specifically  provit 
the  monthly  report  shall  be  the 
reporting  requirement  for  subje 
included  in  the  report.  Second! 3 
Department  is  proposing  to  reqi 
State  agencies  provide  all  hous< 
which  become  subject  to  MRR£ 
information  mandated  at  7  CFR 
273.21  (c).  except  that  an  oral 
explanation  of  the  MRRB  systei 
not  be  required  if  the  State  agei 
to  implement  the  change  during 
certification  period. 

The  Department  is  proposing 
alternative  procedures  for  hand 
households  which  are  being  shi 
an  MRRB  system  to  a  change  n 
prospective  budgeting  system  a 
procedure  for  households  movii 
monthly  reporting  to  change  re] 
a  retrospectively-budgeted  syst 
first  procedure  applies  to  categi 
households  which  become  exer 
monthly  reporting  and/or  retroi 
budgeting,  under  the  provisions 
273.21(b).  These  categories  inci 
migrant  or  seasonal  farmworke 
households,  homeless  househoi 
households  with  no  earned  incc 
which  all  adult  members  are  eli 
disabled,  and  households  resid 
Indian  reservations.  Under  this 
procedure  the  household  would 
notified  within  10  days  of  the  d 
State  agency  becomes  aware  o\ 
change  that  the  household  is  nc 
subject  to  monthly  reporting.  B< 
with  the  month  following  the  m 
State  agency  became  aware  of 
change,  all  changes  would  be 
implemented  prospectively,  inc 
those  changes  which  may  have 
reported  on  the  monthly  report 
submitted  for  that  month.  The  t 
procedure  applies  to  all  househ 
whom  the  change  from  MRRB  t 
prospective  budgeting  is  not  mi 
The  State  agency  may  change  t 
household's  buffeting/ reportin 
at  any  time  following  the  date  t 
agency  receives  notice  of  the  cl 
Households  whose  status  is  chi 
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the  requirement  that  the  forms  be  mailed 
together  may  be  administratively 
burdensome  since  the  required  forms 
are  generated  and  mailed  by  automated 
systems.  In  some  cases  the  requirement 
that  the  forms  be  mailed  together  may 
require  manual  rather  than  automated 
procedures. 

The  Department  is  proposing  to 
amend  7  CFR  273.21(q)  (3)  and  (4)  to 
allow  State  agencies  to  mail  the 
applicable  forms  separately  as  long  as 
they  are  mailed  at  the  same  time. 

The  Department  has  also  approved 
waivers  allowing  State  agencies  to 
combine  the  notice  of  expiration  with 
the  monthly  report  form.  The 
Department  is  also  proposing  to 
incorporate  this  procedure  into  the 
regulatory  provisions  at  7  CFR 
273.21(q)(3)  and  273.21(q)(4).  The 
Department  feels  that  these  changes 
provide  more  flexibility  and  would 
enable  State  agencies  to  operate  their 
programs  more  efficiently. 

Changes  in  Reporting/Budgeting 
Status— Addition  of273.21(r) 

As  the  result  of  changes  in  household 
circumstances,  a  household  can  move  in 
or  out  of  the  MRRB  system.  For 
example,  in  a  State  in  which  households 
with  earned  income  are  subject  to 
monthly  reporting,  a  previously 
unemployed  household  member  could 
obtain  employment  thus  making  the 
household  subject  to  MRRB.  Conversely, 
in  a  household  in  which  all  adult 
members  are  over  the  age  of  60.  the  only 
employed  member  of  the  household 
could  retire,  thereby  rendering  the 
household  statutorily  exempt  from 
MRRB.  Current  regulatory  provisions  do 
not  contain  procedures  for  changing  the 
reporting/budgeting  status  of 
households.  The  Department  is 
proposing  to  add  a  new  paragraph  (r)  to 
7  CFR  273.21  containing  procedures  for 
handling  households  in  transition 
between  different  reporting  and 
budgeting  systems. 

The  Department  is  proposing  at 
S  273.21(r)(l)  to  provide  State  agencies 
with  broad  discretion  regarding  the 
handling  of  prospectively-budgeted 
households  which  the  State  agency 
elects  to  move  into  the  MRRB  system. 
Since  section  6(c)  of  the  Food  Stamp  Act 
and  7  CFR  273.21(b)  delegate  to  State 
agencies  broad  discretion  (subject  only 
to  the  exception  applicable  to  those 
categories  of  households  exempt  from 
monthly  reporting  under  section 
6(c)(1)(A)  of  the  Food  Stamp  Act)  to 
determine  which  categories  of 
households  may  be  included  in  a  State 
agency's  MRRB  system,  the  Department 
beHeves  it  would  also  be  appropriate  to 


delegate  similar  discretion  to  State 
agencies  to  determine  procedures  for 
moving  households  not  subject  to  MRRB 
into  a  State  agency's  MRRB  system.  The 
Department  is  proposing  two  conditions 
applicable  to  changing  the  status  of 
households  from  nonmonthly  reporting 
to  monthly  reporting.  First,  the 
Department  is  specifically  proposing 
that  State  agencies  may  not  require  the 
submission  of  a  monthly  report  for  any 
budget  month  during  which  the 
household  was  required  to  report  all 
changes  under  the  change  reporting 
requirements  of  7  CFR  273.12.  This 
proposed  prohibition  is  based  on  section 
6(c)(3)  which  specifically  provides  that 
the  monthly  report  shall  be  the  sole 
reporting  requirement  for  subject  matter 
included  in  the  report.  Secondly,  die 
Department  is  proposing  to  require  that 
State  agencies  provide  all  households 
which  become  subject  to  MRRB  with  the 
information  mandated  at  7  CFR 
273.21(c).  except  that  an  oral 
explanation  of  the  MRRB  system  would 
not  be  required  if  the  State  agency  elects 
to  implement  the  change  diuing  the 
certification  period. 

The  Department  is  proposing  two 
alternative  procedures  for  handling 
households  which  are  being  shifted  from 
an  MRRB  system  to  a  change  reporting 
prospective  budgeting  system  and  one 
procedure  lot  households  moving  from 
monthly  reporting  to  change  reporting  fai 
a  retrospectively-budgeted  system.  The 
first  procedure  applies  to  categories  of 
households  which  become  exempt  from 
monthly  reporting  and/or  retrospective 
budgeting,  under  the  provisions  of  7  CFR 
273.21(b).  These  categories  include 
migrant  or  seasonal  fetrmworker 
households,  homeless  households, 
households  with  no  earned  income  in 
which  all  adult  members  are  elderty  or 
disabled,  and  households  residing  on 
Indian  reservations.  Under  this 
procedure  the  household  would  be 
notified  within  10  days  of  the  date  the 
State  agency  becomes  aware  of  the 
change  that  the  household  is  no  longer 
subject  to  monthly  reporting.  Beginning 
with  the  month  following  the  month  the 
State  agency  became  aware  of  the 
change,  all  changes  would  be 
implemented  prospectively,  including 
those  changes  which  may  have  been 
reported  on  the  monthly  report 
submitted  for  that  month.  "The  second 
procedure  applies  to  all  households  for 
whom  the  change  from  MRRB  to 
prospective  budgeting  is  not  mandatory. 
The  State  agency  may  change  the 
household's  budgeting/reporting  status 
at  any  time  following  the  date  the  State 
agency  receives  notice  of  the  change. 
Households  whose  status  is  changed 


daring  the  certification  period  shall  be 
notified  of  the  change  and  of  the  new 
reporting  requirements.  The  State 
agency  must  use  the  same  time  frames 
for  moving  all  such  households.  The 
third  procedure  applies  to  households 
being  moved  from  monthly  reporting  to 
change  reporting  while  continuing  to  be 
retrospectively  budgeted.  The  State 
agency  may  change  the  household's 
reporting  status  at  any  time  following 
the  date  the  State  agency  becomes 
aware  of  the  change.  Households  whose 
status  is  changed  during  the  certification 
period  shall  be  notified  of  the  new 
reporting  requirements. 

Implementation  of  Regulatory  Changes 
for  MRRB  Households— Addition  of 
§273^1(s) 

Current  regulatory  provisions  do  not 
provide  specific  procedures  for  the 
handling  of  regulatory  changes  a^ecting 
MRRB  households.  The  Department  has 
considered  three  alternatives  with 
respect  to  implementing  changes  to 
procedures  affecting  eligibility  and 
benefit  levels.  Under  the  first 
alternative,  implementation  of 
regulatory  changes  would  be  based  on 
the  State  agency's  MRRB  systenL  In  a 
prospective  eligibility/retrospective 
budgeting  system,  changes  affecting 
eligibility  would  be  implemented 
prospectively  with  changes  affecting 
benefit  levels  being  implemented 
retrospectively.  In  a  retrospective 
eligibihty/retrospective  budgeting 
system,  all  changes  would  be 
implemented  retrospectively.  The 
second  alternative  would  require  the 
implementation  of  all  regulatory 
changes  prospectively  based  on  the 
implementation  time  frame  in  the  rule. 
For  example,  if  a  rule  is  published  on 
May  2  and  specifies  an  implementation 
time  frame  of  60  days,  the  State  agency 
would  be  required  to  implement  the 
provisions  of  the  rule  effective  with  the 
July  issuance.  The  third  alternative 
considered  by  the  Department  would 
specify  implementation  time  frames  for 
MRRB  households  on  a  rule-by-rule 
basis  with  the  time  frame  specified  in 
the  rule. 

The  Department  proposes  to  adopt  the 
second  alternative  and  require 
implementation  prospectively  based  on 
the  effective  date  provided  in  the  rule, 
and  is  proposing  to  add  a  new 
paragraph.  S  273.21(s).  containing  the 
applicable  procedures.  This  procedure  is 
analogous  to  the  procedure  for 
Implementing  mass  changes  in  Federal 
or  State  assistance  payments  and  would 
ensure  that  all  regulatory  changes  are 
implemented  uniformly  for  all 
households  in  the  State  agency's 


caseload  regardless  of  the  budgeting 

system. 

MRRB  PoDcy  Memoranda 

The  Department  is  proposing  to  clarify 
several  regulatory  provisions  governing 
the  MRRB  system.  These  clarificabcns 
were  previously  made  in  indexed  policy 
memoranda  and  do  not  reflect  new 
policy. 

The  introductory  provisions  d  7  CFR 
273.21(g)  and  the  definition  of 
"Beginning  month(8)"  in  7  CFR  271.2 
would  be  amended  to  specify  that 
households  terminated  as  the  result  of  a 
one-month  change,  such  as  an  extra 
paycheck,  are  not  eligible  for  beginning 
month  procedures  following  the  month 
of  ineli^bility.  (Policy  Memorandum  82- 
27} 

7  CFR  273.21(j){lMvii)f  A)  would  be 
amended  to  specify  that  the  State 
agency  shall  count  the  budget  month 
earned  income  of  a  student  only  if  that 
student  is  eighteen  years  of  age  or  older 
at  the  beginning  of  the  budget  month. 
(PoUcy  Memorandum  84-6) 

Procedures  for  handling  certain 
nonfinancial  eligibility  criteria  in  an 
MRRB  system  in  which  eligibihty  is 
determined  retrospectively  would  be 
incorporated  Into  7  CFR  273.21(e)(2). 
These  procedures  would  specifically 
provide  that  residency  and  compliance 
with  requirements  regarding  social 
security  numbers,  work  registration,  or 
voluntary  quit  provisions  are  to  be 
applied  for  the  issuance  month  or  mondi 
of  application  rather  than  for  the  budget 
month.  (Policy  Memorandum  84-19) 

Procedures  for  handling  excluded 
household  members  who  lose  their 
exclusion  would  be  incorporated  into  a 
new  paragraph  (E)  at  7  CFR 
273.21(f)(l)(iii).  These  persons,  including 
individuals  disqualified  for  intentional 
program  violations  and  workfare  and 
work  requirement  noncompliance  would 
be  added  to  the  household  the  month 
after  the  disqualification  ends.  (Policy 
Memorandum  87-04). 

Implementation 

The  provisions  in  this  rule  which 
require  action  by  State  agencies  would 
be  implemented  no  later  than  the  fu^t 
day  of  the  month  120  days  after 
publication  of  the  final  rule. 

List  of  SubjacU 

7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs-social  programs. 

7  CFR  Part  273 

Administrative  practice  and 
procedures.  Aliens,  Qaims.  Food 
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stamps.  Grant  programs-social 
programs,  Penalties.  Reporting  and 
recordkeeping  requirements,  Social 
security.  Students. 

Accordingly,  7  CFR  parts  271  and  273 
are  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  of  parts  271 
and  273  continues  to  read  as  follows: 

Authority:  7  U.S.C  2011-2031. 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

2.  In  S  271.2,  the  definition  of 
"Beginning  monthfs)"  is  amended  by 
adding  at  the  end  of  the  definition,  the 
sentence  "The  month  following  the 
month  of  termination  resulting  from  a 
one-month  temporary  change  in 
household  circimistances  shall  not  be 
considered  a  beginning  month." 

PART  273— CERTIFICATION  OF 
EUGIBLE  HOUSEHOLDS 

3.  In  5  273.12,  the  introductory  text  of 
paragraph  (e)(l)(i)  is  revised  to  read  as 
follows: 

§  273.12    Ftepofting  ctunges. 

***** 

(e)  Mass  changes.  *  *  * 

(1)  Federal  adjustments  to  eligibility 
standards,  allotments,  and  deductions, 
and  State  adjustments  to  utility 
standards,  (i)  State  agencies  shall 
implement  these  changes  for  all 
households  at  a  specific  point  in  time. 
Adjustments  to  Federal  standards  shall 
be  implemented  prospectively 
regardless  of  the  household's  budgeting 
system.  Annual  and  seasonal 
adjustments  in  State  utility  standards 
shall  also  be  implemented  prospectively 
for  all  households. 


9273.21    [Amended] 


4.  In  §  273.21: 

a.  the  fourth  and  fifth  sentences  of  the 
introductory  text  of  paragraph  (a)  are 
removed. 

b.  the  second  sentence  of  the 
introductory  text  of  paragraph  (b)  is 
removed  and  a  new  sentence  is  added  in 
its  place. 

c.  a  new  paragraph  (b)(4)  is  added. 

d.  the  second  sentence  of  the 
introductory  text  of  paragraph  (d)  is 
revised. 

e.  the  second  and  third  sentences  of 
paragraph  (d)(1)  are  removed. 

f.  paragraph  (e)(2)  is  revised. 

g.  paragraphs  (f)(l)(iii)  (B)  and  (C)  are 
amended  by  adding  a  new  sentence  to 
the  end  of  each  paragraph. 

h.  new  paragraphs  (f)(l)(iii)  (D)  and 
(E)  are  added. 

i.  paragraphs  (f)(2)(ii)  and  (f)(2)(iii)  are 
revised. 


j.  paragraphs  (f)(2)(iv]  and  (f)(2)(v)  are 
redesignated  (f)(2)(vii)  and  (f)(2)(viii). 
respectively,  and  three  new  paragraphs 
(f)(2)(iv).  (v)  and  (vi)  are  added. 

k.  the  introductory  text  of  paragraph 
(g)  is  amended  by  adding  at  the  end  of 
the  paragraph  the  sentence  "The  State 
agency  shall  not  apply  the  procedures  of 
this  paragraph  to  the  month(s)  following 
the  month  of  termination  resulting  bom 
a  temporary  one-month  change." 

1.  the  last  two  sentences  of  paragraph 
(g)(3)  are  removed  and  three  new 
sentences  are  added  in  their  place. 

m.  paragraph  (h)(3)  is  revised. 

n.  paragraph  (i)  is  revised. 

o.  paragraph  (j)(l)(vii)(A)  is  amended 
by  adding  the  words  ",  including  the 
earned  income  of  a  student  only  if  the 
student  is  eighteen  years  of  age  or  older 
at  the  beginning  of  the  budget  month," 
after  the  first  appearance  of  the  word 
"month"  in  the  first  sentence  and  by 
adding  two  new  sentences  to  the  end  of 
the  paragraph. 

p.  paragraph  (j)(l)(vii)(B)(2)  is 
amended  by  adding  the  words  "which 
results  in  an  increase  in  the  PA  grant" 
after  the  word,  "source"  and  by  adding 
a  new  sentence  to  the  end  of  the 
paragraph. 

q.  paragraph  (j)(l)(vii)(C)  is  revised. 

r.  a  new  paragraph  (j)(3)(ii)(G)  is 
added. 

s.  paragraph  (k)(2)(ii)  is  amended  by 
adding  three  new  sentences  to  the  end 
of  the  paragraph. 

t.  paragraph  (1)(1)  is  revised. 

u.  paragraph  {m)(2)(iv)  is  amended  by 
adding  a  new  sentence  to  the  end  of  the 
paragraph. 

V.  paragraph  (o)  is  redesignated 
paragraph  (n)(5)  and  a  new  paragraph 
(o)  is  added. 

w.  paragraphs  (p)(2]  (i)  and  (iii)  are 
amended  by  removing  the  last  sentence 
of  each  paragraph  and  adding  a  new  one 
in  its  place. 

X.  paragraph  (q)(3)(ii)  is  amended  by 
adding  a  new  sentence  to  the  end  of  the 
paragraph. 

y.  paragraph  (q)(4)(ii)  is  revised. 

z.  new  paragraphs  (r)  and  (s)  are 
added. 

The  revisions  and  additions  read  as 
follows: 

S  273^1    Monthly  Reporting  and 
Retrospective  Budgeting  (MRRB). 

***** 

(b)  Included  and  excluded 
households.  •  •  *  Except  for  the 
categories  of  households  described  in 
paragraphs  {b)(l)  through  (b)(4)  below, 
households  not  required  to  submit 
monthly  reports  may  have  their  benefits 
determined  on  either  a  prospective  or 


retrospective  basis  at  the  State  agency's 
option.  *  *  • 

(4)  Households  residing  on  Indian 
reservations. 


(d)  One  and  two-month  systems.  *  ' 
A  one-month  system  shall  have  either 
one  or  two  beginning  months  in  the 
certification  period  and  a  two-month 
system  shall  have  two  beginning 
months.  *  *  * 


(e)  Determining  eligibility  for 
households  not  certified  under  the 
beginning  months'  procedures  of 
§  273.21(g).  •  •  * 

(2)  Retrospective  eligibility.  The  State 
agency  shall  determine  eligibility  by 
considering  all  factors  of  eligibility 
retrospectively  using  the  appropriate 
budget  month  except  for  residency  and 
compliance  with  the  requirements 
regarding  social  security  numbers. 
Compliance  with  work  registration 
provisions  shall  be  considered  as  of  the 
issuance  month  or  month  of  application. 
The  60-day  time  frame  for  determining 
the  applicability  of  the  voluntary  quit 
provision  of  S  273.7(n)  shall  be 
measured  by  the  State  agency  from  the 
date  of  apphcation. 

(f)  Calculating  allotments  for 
households  following  the  beginning 
months. 

(1)  *  *  * 
(iii)  •  *  • 

(B)  *  *  *  If  the  new  member  had  been 
providing  income  to  the  household  on  an 
ongoing  basis  prior  to  becoming  a 
member  of  the  household,  the  State 
agency  shall  exclude  the  previously 
provided  income  in  determining  the 
household's  issuance  month  benefits 
and  eligibility. 

(C)  *  *  *  In  determining  the  issuance 
month  eligibility  and  benefit  level  of  the 
household  into  which  the  individual  has 
moved,  the  State  agency  shall  disregard 
budget  month  income  received  by  the 
new  member  from  a  terminated  source. 

(D)  The  State  agency  may  add  new 
members  to  the  household  effective  the 
first  day  of  the  issuance  month  following 
the  month  the  household  gains  the  new 
member,  or  may  add  the  new  member 
using  the  same  method  that  the  State 
agency  uses  in  its  AFDC  Program. 

(E)  "The  State  agency  shall  add  a 
previously  excluded  member  who  was 
disqualified  for  an  intentional  program 
violation  or  failure  to  comply  with 
workfare  or  work  requirements,  was 
ineligible  because  of  failure  to  comply 
with  the  social  security  number 
requirement,  or  was  previously  an 
ineligible  alien  to  the  household  the 


month  after  the  disquahficatioi 
ends.  All  other  previously  exch 
members  shall  be  added  in  ace 
with  the  procedures  in  paragra 
(f)(l)(iii)(B)  above,  using  the  ne 
member's  issuance  month  incoi 
expenses. 

(2)  •  *  * 

(ii)  The  State  agencj'  shall  pr 
contract  income  received  over 
of  less  than  one  year  and  pros( 
budget  such  income  over  the  pi 
intended  to  cover. 

(iii)  The  State  agency  shall  p 
and  budget  prospectively  over 
period  they  are  intended  to  co^ 
nonexcluded  scholarships,  defi 
educational  loans,  and  other  e< 
grants. 

(iv)  The  State  agency  shall  b 
deductible  expenses  prorated  ( 
or  more  months  retrospective!) 
provided  that  such  deductions 
budgeted  over  more  months  thj 
are  intended  to  cover,  and  the ' 
amount  deducted  does  not  exci 
total  amount  of  the  expenses. 

(v)  The  State  agency  shall  bi 
stable  income  and  deductions  i 
received  or  paid  as  a  single  mo 
payment  for  the  month  such  in( 
deduction  is  intended  to  cover. 

(vi)  The  State  agency,  at  its  c 
shall  budget  Interest  income  us 
of  the  following  methods: 

(A)  Actual  interest  income  n 
the  budget  month. 

(B)  Prorated  interest  income 
calculated  by  dividing  the  amo 
interest  anticipated  during  the 
certification  period  by  the  num 
months  in  the  certification  peri 

(C)  An  averaged  amount  adji 
anticipated  changes. 

(g)  Determining  eligibility  or 
allotments  in  the  beginning  mo 


(3)  The  first  months  ofretros 
budgeting  following  the  beginn 
months.  *  *  *  If  the  State  agen 
been  averaging  income  or  con\ 
weekly  or  biweekly  Income  to 
amount  in  the  beginning  montb 
begin  using  the  household's  ac 
budget  month  income  when  the 
household  becomes  subject  to 
retrospective  budgeting.  For  pi 
this  paragraph,  any  income  rec 
either  or  both  of  the  beginning 
from  a  source  which  no  longer 
income  to  the  household  (termi 
income),  which  was  included  ii 
household's  prospective  budge 
disregarded  when  the  beginnin 
becomes  tiie  budget  month,  pn 
is  not  replaced  by  income  from 
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)(2)(iv)  and  (f)(2)(v)  are 
)(vii)  and  (n(2)(viii). 
three  new  paragraphs 
Vi]  are  added, 
ory  text  of  paragraph 
'  adding  at  the  end  of 
sentence  "The  State 
ipply  the  procedures  of 
the  month(s]  following 
lination  resulting  from 
month  change." 
entences  of  paragraph 
1  and  three  new 
led  in  their  place. 
i)(3)  is  revised, 
is  revised. 

(l)(vii){A)  is  amended 
rds  ",  including  the 
a  student  only  if  the 
n  years  of  age  or  older 
if  the  budget  month." 
earance  of  the  word 
St  sentence  and  by 
entences  to  the  end  of 

(l)(vii)(B)(2)  is 
ng  the  words  "which 
lase  in  the  PA  grant" 
ource"  and  by  adding 
)  the  end  of  the 

(l)(vii)(C)  is  revised, 
aph  (j)(3)(ii)(G)  is 

|(2](ii)  is  amended  by 
sentences  to  the  end 

1)  is  revised. 

i)(2)(iv)  is  amended  by 

tence  to  the  end  of  the 

)  is  redesignated 
tnd  a  new  paragraph 

p](2]  (i)  and  (iii)  are 
iving  the  last  sentence 
I  and  adding  a  new  one 

)(3)(ii]  is  amended  by 
fence  to  the  end  of  the 

)(4)(ii]  is  revised, 
ihs  (r)  and  (s)  are 

nd  additions  read  as 


Reporting  and 
geting  (MRRB). 

* 

d  excluded 
Except  for  the 
leholds  described  in 
through  (b)(4)  below, 
quired  to  submit 
lay  have  their  benefits 
her  a  prospective  or 


retrospective  basis  at  the  State  agency's 

opUon.  *  *  * 

•        •        •        •        * 

(4)  Households  residing  on  Indian 
reservations. 


(d)  One  and  two-month  systems.  •  •  * 
A  one-month  system  shall  have  either 
one  or  two  beginning  months  in  the 
certiHcation  period  and  a  two-month 
system  shall  have  two  beginning 
months.  *  *  * 

•        •        *        *        • 

(e)  Determining  eligibility  for 
households  not  certified  under  the 
beginning  months'  procedures  of 
§  273.21(g).  •  •  * 

(2)  Retrospective  eligibility.  The  State 
agency  shall  determine  eligibility  by 
considering  all  factors  of  eligibility 
retrospectively  using  the  appropriate 
budget  month  except  for  residency  and 
compliance  with  the  requirements 
regarding  social  security  numbers. 
Compliance  with  work  registration 
provisions  shall  be  considered  as  of  the 
issuance  month  or  month  of  application. 
The  60-day  time  frame  for  determining 
the  applicability  of  the  voluntary  quit 
provision  of  S  273.7(n)  shall  be 
measured  by  the  State  agency  from  the 
date  of  application. 

(f)  Calculating  allotments  for 
households  following  the  beginning 
months. 

(!)••• 
(iii)  •  *  • 

(B)  *  *  *  If  the  new  member  had  been 
providing  income  to  the  household  on  an 
ongoing  basis  prior  to  becoming  a 
member  of  the  household,  the  State 
agency  shall  exclude  the  previously 
provided  income  in  determining  the 
household's  issuance  month  benefits 
and  eligibility. 

(C)  *  *  *  In  determining  the  issuance 
month  eligibility  and  benefit  level  of  the 
household  into  which  the  individual  has 
moved,  the  State  agency  shall  disregard 
budget  month  income  received  by  the 
new  member  from  a  terminated  source. 

(D)  The  State  agency  may  add  new 
members  to  the  household  elective  the 
first  day  of  the  issuance  month  following 
the  month  the  household  gains  the  new 
member,  or  may  add  the  new  member 
using  the  same  method  that  the  State 
agency  uses  in  its  AFDC  Program. 

(E)  The  State  agency  shall  add  a 
previously  excluded  member  who  was 
disqualified  for  an  intentional  program 
violation  or  failure  to  comply  with 
workfare  or  work  requirements,  was 
ineligible  because  of  failure  to  comply 
with  the  social  security  number 
requirement  or  was  previously  an 
ineligible  alien  to  the  household  the 


month  after  the  disqualification  period 
ends.  All  other  previously  excluded 
members  shall  be  added  in  accordance 
with  the  procedures  in  paragraph 
(f)(l)(iii)(B)  above,  using  the  new 
member's  issuance  month  income  and 
expenses. 

(2)  *  *  * 

(ii)  The  State  agencj'  shall  prorate 
contract  income  received  over  a  period 
of  less  than  one  year  and  prospectively 
budget  such  income  over  the  period  it  is 
intended  to  cover. 

(iii)  The  State  agency  shall  prorate 
and  budget  prospectively  over  the 
period  they  are  intended  to  cover  any 
nonexcluded  scholarships,  deferred 
educational  loans,  and  other  educational 
grants. 

(iv)  The  State  agency  shall  bucj^et 
deductible  expenses  prorated  over  two 
or  more  months  retrospectively. 
provided  that  such  deductions  are  not 
budgeted  over  more  months  than  they 
are  intended  to  cover,  and  the  total 
amount  deducted  does  not  exceed  the 
total  amount  of  the  expenses. 

(v)  The  State  agency  shall  budget 
stable  income  and  deductions  regularly 
received  or  paid  as  a  single  monthly 
payment  for  the  month  such  income  or 
deduction  is  intended  to  cover. 

(vi)  The  State  agency,  at  its  option, 
shall  budget  interest  income  using  one 
of  the  following  methods: 

(A)  Actual  interest  income  received  in 
the  budget  month. 

(B)  Prorated  interest  income 
calculated  by  dividing  the  amount  of 
interest  anticipated  during  the 
certification  period  by  the  number  of 
months  in  the  certiRcation  period. 

(C)  An  averaged  amount  adjusted  for 
anticipated  changes. 

•        •        *        *        • 

(g)  Determining  eligibility  and 
allotments  in  the  beginning  months. 


(3)  The  first  months  of  retrospective 
budgeting  following  the  beginning 
months.  *  *  *  If  the  State  agency  had 
been  averaging  income  or  converting 
weekly  or  biweekly  income  to  a  monthly 
amount  in  the  beginning  months,  it  may 
begin  using  the  household's  actual 
budget  month  income  when  the 
household  becomes  subject  to 
retrospective  budgeting.  For  purposes  of 
this  paragraph,  any  income  received  in 
either  or  both  of  the  beginning  months 
from  a  source  which  no  longer  provides 
income  to  the  household  (terminated 
income),  which  was  included  in  the 
household's  prospective  budget,  shall  be 
disregarded  when  the  beginning  month 
becomes  the  budget  month,  provided  it 
is  not  replaced  by  income  from  ■  similar 


source.  In  order  to  be  considered  a 
similar  source,  the  household  must 
receive  income  from  the  new  source 
within  30  days  of  the  date  of  the  last 
receipt  of  income  from  the  former  source 
and  the  estimated  monthly  amount  of 
income  from  the  new  source  must  be 
within  $25  of  the  monthly  income  from 
the  former  source. 
(h)  The  monthly  report  form.  *  *  * 
(3)  Reported  information.  The  State 
agency  may  determine  the  information 
relevant  to  eligibility  and  benefit 
determination  to  be  included  on  the 
monthly  report  form. 
•        •        *        •       • 

(i)  Verification.  Each  month  4e 
household  shall  verify  information 
which  has  changed  since  the  last 
monthly  report  for  those  items 
designated  by  the  State  agency.  The 
State  agency  may  require  verification  of 
any  additional  items  included  m  the 
monthly  report  that  appear 
questionable. 

(j)  State  agency  action  on  reports. 

(1)  Processing.  *  *  * 
(vii)*  *  • 

(A)  *  •  *  If  the  State  agency  elects  to 
convert  weekly  or  biweekly  income  for 
MRRB  households,  it  shall  do  so  for  all 
households  in  its  MRRB  caseload.  The 
State  agency  may  convert  or  average 
income  in  the  beginning  months  and  use 
actual  earned  or  unearned  income 
received  in  the  budget  month  following 
the  beginning  months  of  participation. 

(B)  •  *  • 

(2)  •  *  • 

A  State  agency  which  elects  to  use  the 
PA  grant  to  be  paid  in  the  issuance 
month  shall  implement  mass  changes  in 
accordance  with  the  procedures  at 
S  273.12(e)(2). 

(C)  Deductions  as  billed  or  which 
otherwise  come  due  during  the 
corresponding  budget  month  including 
those  shelter  costs  billed  less  often  than 
monthly  which  the  household  has 
chosen  to  average.  Deductions  billed 
more  frequently  than  monthly  shall  not 
be  averaged. 

[2]  Incomplete  filing.  *  *  * 

(ii)  •  •  • 

(G)  The  notice  may  also  adnse  the 
household  that  its  food  stamp  program 
participation  will  be  terminated  if  a 
complete  report  is  not  submitted  by  the 
extended  filing  date.  If  the  State  agency 
is  using  a  combined  notice  of  incomplete 
filing  and  termination  the  notice  shall 
also  conform  to  the  criteria  required  by 
paragraph  (m)(2)  of  this  section.  The 
State  agency  may  use  the  combined 
notice  only  if  termination  is  for  failure  to 
submit  a  complete  monthly  report 


{k)  Issuance  of  benefits.  *  *  * 

(2)  Delayed  issuance.  •  *  • 

(ii)  *  *  *  If  the  household  is  reinstated 
based  on  a  monthly  report  submitted 
after  the  extended  filing  date,  but  during 
the  issuance  month,  the  allotment  for  the 
issuance  month  shall  be  prorated  In 
accordance  with  9  273.10(a)  from  the 
date  the  report  is  received.  If  the 
household  has  requested  a  fair  hearing 
on  the  basis  that  a  complete  monthly 
report  was  filed,  the  State  agency  shall 
reinstate  the  household  if  a  completed 
monthly  report  is  filed  before  the  end  of 
the  issuance  month.  The  proration 
requirement  does  not  apply  to  a 
household  reinstated  based  on  a  fair 
hearing  request. 
•        •        •        •        • 

(T)  Other  reporting  requirements. 

(1)  Information  reported  on  the 
monthly  report  The  monthly  report  shall 
be  the  sole  reporting  requirement  for 
information  required  to  be  included  in 
the  monthly  report.  Changes  in 
household  circumstances  not  subject  to 
monthly  reporting  shall  be  reported  in 
accordance  with  9  273.12. 

(m)  Termination.  *  "  * 

(2)  •  •  • 

(Iv)  *  •  *  If  termination  is  for  failure 
to  submit  a  monthly  report  and  the 
household  states  that  a  monthly  report 
has  been  filed,  the  notice  must  advise 
the  household  that  a  completed  monthly 
report  must  be  filed  prior  to  the  end  of 
the  issuance  month  as  a  condition  for 
continued  receipt  of  benefits. 

(o)  Information  reported  outside  t^the 
monthly  report  Except  for  the  addition 
of  a  new  member,  the  State  agency  shall 
handle  all  changes  reported  outside  of 
the  monthly  report  in  the  same  manner 
that  such  changes  would  be  handled  if 
they  were  included  in  the  monthly 
report  The  State  agency  shall  reflect 
budget  month  changes  in  the  issuance 
month  allotment.  Changes  affecting 
household  eligibility  shall  be  handled  in 
accordance  with  paragraph  (e)  of  this 
section.  The  State  agency  shall  handle 
changes  in  household  composition  in 
accordance  with  paragraph  (f)  of  this 
section. 

[p]  Fair  hearings.  *  *  * 

[Z)  Continuation  of  benefits,  {i)*  *  * 
If  the  State  agency  did  not  receive  a 
monthly  report  from  the  household  by 
the  extended  filing  date  and  the 
household  states  that  a  monthly  report 
was  submitted,  the  household  is  entitled 
to  continued  benefits,  provided  that  • 
completed  report  is  submitted  no  later 
than  the  last  day  of  the  issuance  month. 
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(iii)  *  *  *  If  the  fair  hearing  is  with 
regard  to  termination  for  nonreceipt  of 
the  monthly  report  by  the  State  agency, 
a  completed  monthly  report  for  the 
month  in  question  shall  be  submitted  by 
the  household  no  later  than  the  last  day 
of  the  issuance  month. 


(q)  Recertification.  *  *  * 

(3)  Option  One:  Recertification  form. 

(ii)  •  *  *  The  State  agency  may  mail 
the  recertification  form  and  notice  of 
expiration  separately  provided  that  both 
forms  are  mailed  at  the  same  time. 


(4)  Option  Two:  Monthly  report  and 
addendum.  •  •  • 

(ii)  The  State  agency  shall  either:  mail 
the  monthly  report  form  along  with  the 
notice  of  expiration;  use  a  monthly 
report  form  which  contains  a  notice  of 
expiration;  or  mail  the  monthly  report 
form  and  the  notice  of  expiration 
separately,  as  long  as  the  forms  are 
mailed  at  the  same  time. 
***** 

(r)  Procedures  for  households  that 
change  their  reporting  and  budgeting 
status.  The  State  agency  shall  use  one  of 
the  following  procedures  for  households 
subject  to  change  in  reporting/budgeting 
status. 

(1)  Households  which  become  subject 
to  MRRB.  The  State  agency  may  change 
the  reporting/budgeting  status  of 
households  which  become  subject  to 
monthly  reporting  at  any  time  following 
the  change  in  household  circumstances 
which  results  in  the  change  in  the 
household's  reporting/budgeting  status, 
subject  to  the  following  conditions: 

(i)  The  State  agency  shall  provide  the 
household  with  information  provided  to 
MRRB  households  under  paragraph  (c) 
of  this  section.  If  the  State  agency  elects 
to  implement  the  change  during  die 
certification  period,  it  may  omit  the  oral 
explanation  of  MRRB  required  under 
paragraph  (c)(1). 

(ii)  The  State  agency  shall  not  require 
the  household  to  submit  a  monthly 
report  during  any  month  in  which  the 
household  was  subject  to  the  change 
reporting  requirements  of  §  273.12. 

(2)  Households  which  are  no  longer 
subject  to  MRRB.  The  agency  shall  use 
one  of  the  following  procedures  to 
remove  households  from  the  MRRB 
system. 

(i)  Procedures  for  households  exempt 
from  MRRB.  For  any  household  which 
becomes  exempt  from  MRRB  under 
paragraph  (b)  of  this  section,  the  State 
agency  shall  notify  the  household  within 
10  days  of  the  date  the  State  agency 
becomes  aware  of  the  change  which 
results  in  the  exclusion  of  the  household 


from  monthly  reporting.  The  State 
agency  shall  begin  determining  the 
household's  benefits  prospectively  in  the 
month  following  the  month  the  State 
agency  becomes  aware  of  the  change. 
All  future  reported  changes,  including 
changes  contained  In  a  monthly  report 
which  the  household  may  have 
submitted,  shall  be  implemented 
prospectively  beginning  with  the  month 
following  the  month  in  which  the  change 
which  affected  the  reporting  status 
occiured. 

(ii)  Other  households  moving  from 
MRRB  to  change  reporting  and 
prospective  budgeting.  When  a 
household  is  no  longer  subject  to  MRRB 
under  a  State  agency's  system,  the  State 
agency  may  begin  determining  the 
household's  benefits  prospectively  in 
any  month  following  the  month  the  State 
agency  becomes  aware  of  the  changed 
circumstances  which  necessitate  the 
need  to  change  the  household's 
reporting/budgeting  status.  If  the  State 
agency  elects  to  change  the  household's 
reporting/budgeting  status  prior  to 
recertification  it  shall  provide  the 
household  with  a  notice  explaining  the 
change  in  the  month  prior  to  the  month 
the  change  is  effective.  If  the  State 
agency  elects  to  change  the  household's 
status  at  recertification  it  shall  advise 
the  household  at  the  recertification 
interview  that  its  reporting/budgeting 
status  is  being  changed. 

(iii)  Households  moving  from  MRRB 
to  retrospective  budgeting  and  change 
reporting.  If  a  household's  status 
necessitates  changing  it  from  a  monthly 
reporter  to  a  change  reporter  while 
continuing  to  be  budgeted 
retrospectively,  the  State  agency  may 
change  the  household's  status  at  any 
time.  If  the  State  agency  elects  to  change 
the  household  immediately,  the  State 
agency  shall  provide  the  household  with 
a  notice  that  it  is  no  longer  subject  to 
monthly  reporting.  The  notice  shall 
include  information  about  the 
household's  reporting  requirements 
under  S  273.12. 

(s)  Implementation  of  Regulatory 
Changes.  The  State  agency  shall 
implement  changes  in  regulatory 
provisions  for  households  subject  to 
MRRB  prospectively  based  on  the 
effective  date  and  implementation  time 
frame  published  in  the  Federal  Register. 
Rules  are  effective  as  of  tiie  same  date 
for  all  households  regardless  of  the 
budgeting  system. 

Dated:  August  2, 1991. 
Betty  )o  NelMn, 
Administrator. 
(PR  Doa  91-18904  Filed  8-8-91;  11K)7  am) 
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DEPARTMENT  OF  AGRICULTURE 
7  CFR  Part  273 

[Amendment  No.  337] 

Food  Stamp  Program;  Categorical 
Eligibility  and  Application  Provisions 
of  the  Mickey  Leiand  Memorial 
Domestic  Hunger  Relief  Act 

agency:  Food  and  Nutrition  Service, 

USD  A. 

action:  Proposed  Rule  with  request  for 

comments. 

summary:  This  action  would  amend 
Food  Stamp  Program  (FSP)  regulations 
to  implement  three  provisions  of  the 
Mickey  Leiand  Memorial  Domestic 
Hunger  Relief  Act  (Tide  XVII.  Pub.  L. 
101-624.  enacted  November  28. 1990). 
These  provisions  revise  requirements  for 
the  placement  of  certain  information  on 
the  food  stamp  application,  require  a 
combined  food  stamp  and  general 
assistance  (GA)  application  in  States 
that  have  a  Statewide  GA  application, 
and  extend  categorical  eligibility  to 
households  in  which  all  members 
receive  assistance  from  a  State  or  local 
GA  program  which  meets  certain 
requirements.  These  provisions  would 
assist  State  agencies  and  appUcants  by 
simplifying  the  design  of  the  food  stamp 
application  and  reducing  the  application 
processing  requirements  for  GA/food 
stamp  applicants. 

dates:  Conunents  must  be  received  on 
or  before  September  12, 1991  to  be 
assured  of  consideration. 

addresses:  Comments  should  be 
submitted  to  Judith  M  Seymour. 
Supervisor.  Eligibility  and  Certification 
Regulations  Section.  Certification  Policy 
Branch,  Program  Development  Division, 
Food  Stamp  Program,  Food  and 
Nutintion  Service,  USDA  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302.  They  may  be  datafaxed  to  (703) 
756-3494.  All  written  comments  will  be 
open  to  public  Inspection  during  regular 
business  hours  (8:30  a.m.  to  5  p.m., 
Monday  through  Friday)  in  room  708, 
3101  Park  Center  Drive,  Alexandria, 
Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 

Judith  M.  Seymour  at  the  above  address, 
telephone  (703)  756-3496. 
SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12291  and  Secretary's 
Memorandum  1512-1 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  the  Secretary 
of  Agriculture's  Memorandum  No.  1512- 
1.  The  Department  has  classified  this 


action  as  nonmajor.  The  rule's 
the  economy  will  be  less  than  I 
million,  and  it  will  have  no  effc 
costs  or  prices.  Competition, 
employment  investment,  prodi 
and  innovation  will  remain  uni 
There  will  be  no  effect  on  the  j 
United  States-based  enterprise 
compete  with  foreign-based  en 

Executive  Order  12372 

The  Food  Stamp  Program  is 
the  Catalog  of  Federal  Domest 
Assistance  under  No.  10.551.  F 
reasons  set  forth  in  the  final  ru 
related  Notice  of  7  CFR  3015,  s 
(48  FR  29115),  this  Program  is  ( 
from  the  scope  of  Executive  Oi 
12372,  which  requires  intergovi 
consultation  with  State  and  lo( 
o^icials. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been 
in  relation  to  the  requirements 
Regulatory  Flexibility  Act  of  1! 
L.  96-354,  94  Stat.  1164,  Septan 
1980).  Betty  Jo  Nelsen,  Admini: 
the  Food  and  Nutrition  Service 
has  certified  that  this  rule  wou 
have  a  significant  economic  in 
substantial  number  of  small  er 
requirements  would  affect  foo( 
applicants  and  recipients  and 
and  local  agencies  that  admini 
Program.  The  application  and 
certification  process  would  be 
for  households  containing  men 
receive  assistance  from  certaii 
programs. 

Paperwork  Reduction  Act 

The  reqiurement  of  the  Hung 
Prevention  Act  of  1988  (Pub.  L 
102  Stat.  1645,  September  19, 1 
certain  statements  be  placed  c 
front  cover  of  the  food  stamp 
application  was  implemented  i 
regiilations  issued  June  7, 1989 
24518).  At  that  time,  the  Office 
Management  and  Budget  (OM 
approved  the  requirement  und 
provisions  of  the  Paperwork  R 
Act  of  1980  (Pub.  L  96-511).  Tl 
requirement  had  no  effect  on  t 
approved  burden  estimates.  Tl 
changes  that  may  be  made  in  1 
stamp  application  as  a  result  c 
provisions  of  this  proposed  nil 
not  significanUy  alter  the  meth 
used  to  determine  the  burden  ( 
currendy  approved  for  the  app 
under  0MB  No.  0584-0064.  Thi 
remaining  provisions  of  this  pi 
rule  do  not  contain  new  or  adc 
reporting  ur  recordkeeping  req 
subject  to  0MB  approvaL 
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DEPARTMENT  OF  AGRICULTURE 
7  CFR  Part  273 

[Amendment  No.  337] 

Food  Stamp  Program;  Categorical 
Eligibility  and  Application  Provisions 
of  the  Mickey  Leiand  Memorial 
Domestic  Hunger  Relief  Act 

AOENCV:  Food  and  Nutrition  Service, 

USDA 

action:  Proposed  Rule  with  request  for ' 

comments. 

summary:  This  action  would  amend 
Food  Stamp  Program  (FSP)  regulations 
to  implement  three  provisions  of  the 
Mickey  Leiand  Memorial  Domestic 
Hunger  Relief  Act  (Title  XVII,  Pub.  L 
101-624.  enacted  November  28. 1990). 
These  provisions  revise  requirements  for 
the  placement  of  certain  information  on 
the  food  stamp  application,  require  a 
combined  food  stamp  and  general 
assistance  (GA)  application  in  States 
that  have  a  Statewide  CA  application, 
and  extend  categorical  eligibility  to 
households  in  which  all  members 
receive  assistance  from  a  State  or  local 
GA  program  which  meets  certain 
requirements.  These  provisions  would 
assist  State  agencies  and  applicants  by 
simplifying  the  design  of  the  food  stamp 
application  and  reducing  the  application 
processing  requirements  for  GA/food 
stamp  applicants. 

DATES:  Comments  must  be  received  on 
or  before  September  12, 1991  to  be 
assured  of  consideration. 
ADDRESSES:  Conunents  should  be 
submitted  to  Judith  M.  Seymour, 
Supervisor,  Eligibility  and  Certification 
Regulations  Section.  Certification  Policy 
Branch,  Program  Development  Division, 
Food  Stamp  Program.  Food  and 
Nutrition  Service.  USDA  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302.  They  may  be  datafaxed  to  (703) 
756-3494.  All  written  comments  will  be 
open  to  public  inspection  during  regular 
business  hours  (8:30  a.m.  to  5  p.m., 
Monday  through  Friday)  in  room  708, 
3101  Park  Center  Drive,  Alexandria, 
Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 

Judith  M.  Seymour  at  the  above  address, 
telephone  (703)  756-3496. 
SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12291  and  Secretary's 
Memorandum  1512-1 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  the  Secretary 
of  Agriculture's  Memorandum  No.  1512- 
1.  The  Department  has  classified  this 


action  as  nonmajor.  The  rule's  effect  on 
the  economy  will  be  less  than  $100 
million,  and  it  will  have  no  effect  on 
costs  or  prices.  Competition, 
employment  investment,  productivity, 
and  innovation  will  remain  unaffected. 
There  will  be  no  effect  on  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  Notice  of  7  CFR  3015,  subpart  V 
(48  FR  29115),  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372,  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
in  relation  to  the  requirements  of  the 
Pegulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354,  94  Stat.  1164,  September  19. 
1980).  Betty  Jo  Nelsen.  Administrator  of 
the  Food  and  Nutrition  Service  (FNS), 
has  certified  that  this  rule  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
requirements  would  affect  food  stamp 
applicants  and  recipients  and  the  State 
and  local  agencies  that  administer  the 
Program.  The  application  and 
certification  process  would  be  simplified 
for  households  containing  members  who 
receive  assistance  from  certain  GA 
programs. 

Paperwork  Reduction  Act 

The  requirement  of  the  Hunger 
Prevention  Act  of  1988  (Pub.  L.  100-435. 
102  Stat.  1845,  September  19, 1988)  that 
certain  statements  be  placed  on  the 
front  cover  of  the  food  stamp 
application  was  implemented  in 
regtilations  issued  June  7, 1989  (54  FR 
24518).  At  that  time,  the  Office  of 
Management  and  Budget  (0MB) 
approved  the  requirement  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511).  The 
requirement  had  no  effect  on  the 
approved  burden  estimates.  Therefore, 
changes  that  may  be  made  in  the  food 
stamp  appUcation  as  a  result  of  the 
provisions  of  this  proposed  rule  would 
not  significantly  alter  the  methodologies 
used  to  determine  the  burden  estimates 
currently  approved  for  the  application 
under  0MB  No.  0584-0064.  The 
remaining  provisions  of  this  proposed 
rule  do  not  contain  new  or  additional 
reporting  ur  recordkeeping  requirements 
subject  to  0MB  approval. 


Background 

The  Mickey  Leiand  Memorial 
Domestic  Hunger  ReUef  Act  (Tide  XVII. 
Public  Law  101-624. 104  Stat  3359, 
November  28, 1990)  (Leiand  Act)  made  a 
number  of  changes  in  the  Food  Stamp 
Act  of  1977  (7  U.S.C.  2011  et  seq.).  This 
proposed  rulemaking  pertains  to 
provisions  of  the  Leiand  Act  which 
revise  requirements  for  the  food  stamp 
application,  require  that  the  GA  and 
food  stamp  applications  be  combined  in 
States  that  have  a  single  Statewide  GA 
application,  and  extend  categorical 
eligibility  to  households  in  which  all 
members  receive  benefits  from  certain 
GA  programs.  These  provisions  are 
discussed  below. 

Food  Stamp  Program  Application 
Requirements— 7  CFR  273.2(b) 

Current  regulations  at  7  CFR 
273.2(b)(l]  require  that  the  application 
contain  "on  the  front  page"  notification 
of  the  household's  right  to  immediately 
file  the  application  as  long  as  it  contains 
the  applicant's  name,  address  and 
signature,  a  description  of  the  expedited 
service  provisions,  and  notification  that 
benefits  are  provided  only  from  the  date 
of  application.  These  provisions  created 
an  administrative  problem  for  State 
agencies  whose  applications  contained 
the  required  information  on  the  back  of 
the  first  page  or  in  the  first  few  pages  of 
the  application. 

To  give  State  agencies  more  flexibility 
in  designing  their  food  stamp 
applications,  paragraph  one  of  section 
1736  of  the  Leiand  Act  amends  section 
11(e)  of  the  Food  Stamp  Act  to  require 
that  explanations  of  these  application 
rights  be  contained  "on  or  near"  the 
front  cover  of  the  application.  According 
to  the  discussion  of  section  1736  in  the 
Conference  Report  (H.R.  101-016.  p. 
1096).  the  amendment  to  require  that 
explanations  of  recipients'  rights  and 
responsibilities  be  "on  or  near"  rather 
than  "on"  the  front  cover  of  an 
application  was  intended  '.'*  *  *  to 
facilitate  combined  applications  for 
more  than  one  pubhc  assistance 
program.  The  provision  was  not 
intended  to  diminish  the  responsibility 
of  State  agencies  to  provide  prominent 
notice  to  the  recipients  of  their  rights 
and  responsibiUties."  The  legislative 
language  does  not  define  "near."  The 
Department  believes  the  common  usage 
of  the  term  is  intended,  and  therefore  it 
is  unnecessary  to  define  it  in  the 
regulations. 

This  rulemaking  proposes  to  amend  7 
CFR  273.2(b)(1)  to  require  that 
information  about  the  application 
process  be  located  "on  or  near"  the  front 
page  of  the  application.  In  addition,  the 


Department  is  proposing  a  conforming 
amendment  to  7  CFR  273.2(b)(3)  to 
change  the  heading  of  the  paragraph  to 
"Design"  instead  of  "Deviations"  and  to 
include  reference  to  FNS  approval  of 
combined  GA/food  stamp  applications. 
The  Department  is  also  taking  this 
opportimity  to  amend  7  CFR  273.2(b)(3) 
to  clarify  that  on-line  application  forms 
used  in  connection  with  automated 
systems  are  considered  deviations  from 
the  national  form  and  are  subject  to  FNS 
approval. 

Combined  Application  for  General 
Assistance  (GA)  and  Food  Stamps — 7 
CFR  273.20) 

Current  regulations  at  7  CFR  273.2(j] 
and  (j)(l)(i)  require  State  agencies  to 
combine  the  food  stamp  apphcation 
with  the  pubUc  assistance  (PA)  or  GA 
application  and  to  notify  applicants  for 
AJd  to  Families  with  Dependent 
Children  (AFDC)  of  their  right  to  file  a 
joint  application.  Regulations  at  7  CFR 
273.2(j)(l)(v)  require  that  the  State 
agency  certify  a  household  whose  PA  or 
GA  application  is  denied  or  whose  PA 
or  GA  eligibility  is  terminated  on  the 
basis  of  available  information  from  the 
PA/GA  casefile  (provided  the 
information  is  sufficient  for  food  stamp 
purposes). 

The  requirement  for  a  combined  GA/ 
food  stamp  application  created 
significant  administrative  problems  for 
State  agencies  in  States  with  more  than 
one  GA  program  and  application.  Some 
States  have  a  Statewide  GA  program 
and  an  application  for  GA  that  is  used 
Statewide.  However,  in  many  States, 
GA  programs  are  locally  operated  and 
local  jurisdictions  may  not  use  a 
conunon  application.  Combining  the 
food  stamp  and  GA  applications  in 
these  local  jurisdictions  could  result  in 
multiple  food  stamp  applications  in  one 
State. 

To  assist  State  agencies  in  combining 
the  food  stamp  and  GA  applications, 
section  1740  of  the  Leiand  Act  modifies 
the  combined  application  requirement  in 
section  ll(i)(3)  of  the  Food  Stamp  Act  to 
require  a  combined  GA/food  stamp 
application  only  in  States  that  have  one 
Statewide  GA  application.  Section  1740 
also  requires  that  if  there  is  more  than 
one  GA  application  in  a  State,  offices 
which  administer  both  GA  and  the  Food 
Stamp  Program  shall  provide 
households  a  food  stamp  application  at 
the  time  of  their  application  for  GA 
along  with  information  concerning  how 
to  apply  for  food  stamp  benefits. 
According  to  information  in  the 
Conference  Report  on  Section  1740  of 
the  Leiand  Act  (HJl.  101-916,  p.  1097).  if 
separate  offices  provide  the  GA  and 
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food  stamp  benefits,  there  is  no 
requirement  to  combine  or  provide  both 
applications. 

This  action  proposes  to  amend  the 
introductory  text  of  7  CFR  273.2(j)  and 
revise  7  CFR  273.2(j)(3)(iii)  to  provide 
that  in  States  with  a  single  Statewide 
GA  applicatioa  the  food  stamp 
application  shall  be  included  in  the  GA 
application.  If  the  State  has  more  than 
one  GA  application,  offices  that 
administer  both  GA  and  food  stamps 
would  be  required  to  provide 
households  applying  for  GA  with  a  food 
stamp  application  and  information 
concerning  how  to  apply  for  food 
stamps.  They  would  also  be  required  to 
advise  GA  apphcants  of  their  potential 
categorical  eligibility  for  food  stamps.  In 
States  in  which  GA  and  the  Food  Stamp 
Program  are  administered  by  separate 
offices,  the  State  agency  would  be 
required  to  inform  GA  applicants  about 
their  potential  categorical  eligibility  for 
food  stamps  and  to  encourage  the 
agencies  administering  GA  to  provide 
food  stamp  applications  to  GA 
applicants.  If  the  GA  agency  allows  GA 
applicant  households  to  leave  a  signed 
food  stamp  apphcation  at  the  GA  office, 
the  GA  agency  would  be  responsible  for 
forwarding  the  application  to  the  food 
stamp  office  the  same  day.  The  GA 
office  may  advise  households  that  they 
may  receive  faster  service  if  they  take 
the  application  directly  to  the  food 
stamp  office.  Provisions  of  current  7  CFR 
273.2(j)(3)(iv)  concerning  areas  in  which 
GA  programs  are  administered  by 
agencies  such  as  the  Bureau  of  Indian 
Affairs  are  incorporated  in  the  revised 
§  273.2(j)(3){iii).  A  conforming 
amendment  is  proposed  in  the  heading 
of  7  CFR  273.2(jK3)  to  specify  that  the 
paragraph  concerns  applicant  GA 
households. 

Categorical  Eligibility  for  GA 
Households— §  273.2(j)(4) 

Current  regulations  at  7  CFR 
273.2(i)(2)  provide  that  households  in 
which  all  members  are  recipients  of  PA 
and/or  Supplemental  Security  Income 
(SSI]  are  categorically  eligible  for  food 
stamps,  with  certain  restrictions.  There 
is  no  comparable  provision  for 
households  in  which  all  members 
receive  GA  benefits.  Prior  to  enactment 
of  the  Food  Stamp  Act  of  1977. 
households  receiving  PA,  GA  or  SSI 
were  categorically  eUgible  for  food 
stamps.  The  1977  Act  eliminated 
categorical  eligibility  for  these 
households.  The  Omnibus 
Reconciliation  Act  of  1962  (Pub.  L  97- 
253)  gave  State  agencies  the  option  to 
consider  households  in  which  all 
members  received  AFDC  to  have 
satisfied  the  Food  Stamp  Program's 


resource  test.  However,  households 
certified  as  categorically  eligible  on  the 
basis  of  resoureea  still  had  to  meet  the 
income  eligibility  test  Section  1507  of 
the  Food  Security  Act  of  1985  (Pub.  L. 
99-198,  enacted  December  23, 1985) 
made  categorical  eligibility  mandatory 
for  households  consisting  solely  of 
recipients  of  PA  and/or  SSI  and 
included  waivers  of  the  income 
eligibility  limits  as  well  as  the  resource 
limits.  The  provision  was  originally  to 
be  tested  through  September  30, 1989; 
however,  the  Hunger  Prevention  Act  of 
1988  (Pub.  L  100-465)  eliminated  the 
expiration  date,  making  PA/SSI 
categorical  eligibility  a  permanent  part 
of  the  Program.  The  Department  issued 
interim  regulations  on  August  5. 1986  (51 
FR  28196)  implementing  the  categorical 
eligibility  provisions  of  the  Food 
Security  Act  and  issued  final  regulations 
on  June  7, 1989  (54  FR  24510). 

Section  1714  of  the  Leland  Act 
amends  section  5(a)  of  the  Food  Stamp 
Act  to  require  that  households  in  which 
each  member  receives  benefits  under  a 
State  or  local  GA  program  shall  be 
eligible  for  food  stamps  if  the  program 
complies  v«rith  standards  established  by 
the  Secretary  for  ensuring  that  the 
program  is  appropriate  for  categorical 
treatment.  These  households  would  be 
eligible  for  food  stamps  based  on  their 
receipt  of  GA.  except  that  the  provisions 
of  section  6,  section  16(e)(1),  and  the 
third  sentence  of  section  3(i)  of  the  Food 
Stamp  Act  would  continue  to  apply. 
These  sections  prohibit  participation  by 
certain  disqualified  and  ineligible 
households  and  Individuals,  household 
members  who  do  not  provide  their 
social  security  numbers  (SSNs),  and 
institutionalized  individuals. 

The  Department  considered  several 
factors  in  developing  this  proposed 
rulemaking  for  implementing  the  GA 
categorical  eligibility  provision.  These 
include  the  appropriateness  of  a  GA 
program  for  categorical  eligibility  and 
the  apphcation  of  the  exemptions  to 
categorical  eligibility  specified  in  the 
Leland  Act  for  GA  households.  In 
addition,  the  Department  reviewed  the 
rulemaking  for  PA/ SSI  categorical 
eligibility  to  determine  how  the  policies 
already  estabUshed  for  categorical 
eligibility  for  recipients  of  benefits  from 
those  programs  would  apply  to 
categorical  eligibility  for  recipients  of 
GA.  Those  policies  are  discussed  below. 

Appropriate  Programs 

The  legislative  history  of  section  1714 
of  Pubhc  Law  101-624  indicates  that 
Congress  intended  programs  considered 
appropriate  for  categorical  eligibihty  to 
be  means-tested  (House  Report  101-569. 
page  430).  According  to  the  Agriculture 


Committee  Report.  'To  ensure  that  a 
State  general  assistance  program  is 
indeed  a  true  means-tested  program, 
USDA  is  required  to  certify  that  the 
program  serves  a  papulation  appropriate 
for  categorical  eligibility."  The  Report 
indicates  that  once  the  Secretary  has 
determined  that  a  GA  program  is  indeed 
needs-based  and  serves  a  population 
appropriate  for  food  stamp  categorical 
eligibility,  "*  *  *  the  State  agency  will 
not  be  required  to  submit  additional 
material  on  the  program  to  USDA  unless 
the  character  of  the  program  is 
changed." 

A  study  of  GA  programs  prepared  for 
the  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  of  the 
Department  of  Health  and  Human 
Services  discusses  various  types  of  GA 
programs  operated  by  State  and  local 
governments.  The  study, 
"Characteristics  of  General  Assistance 
Programs — 1989."  published  in  August 
1990  by  Lewin/ICF  and  James  Bell 
Associates,  indicates  that  most  GA 
programs  do  not  have  income  eligibility 
standards  that  are  separate  from  the 
calculation  for  determining  the  amount 
of  the  grant.  Generally.  GA  programs 
have  a  maximum  amount  that  can  be 
received  by  a  family  or  individual;  this 
maximum  is  called  the  payment 
standard.  Grants  may  be  less  than  the 
standard,  depending  on  the  formula 
used  to  calculate  the  amount  of 
assistance.  In  many  GA  programs,  the 
payment  standard  is  also  the  figure  used 
to  determine  eligibility  for  the  program. 
In  these  programs,  an  applicant's 
monthly  income  (after  allowable 
deductions  have  been  subtracted  from 
gross  income)  must  be  below  the 
standard.  The  remaining  income  is 
deducted  from  the  standard  to 
determine  the  grant.  According  to  the 
study,  in  GA  programs  that  have  formal 
standards,  the  limits  on  assets  are 
usually  comparable  to  or  less  than  those 
for  AFDC  and  less  than  those  for  SSI.  In 
States  without  formal  limits,  assets  are 
subtracted  from  the  payment  standard 
to  determine  the  amount  of  the  grant. 
Exclusions  typically  include  a  home,  a 
car  and  miscellaneous  personal  items. 

Under  this  rulemaking,  the 
Department  proposes  to  establish 
specific  income  and  resource  limits  that 
GA  program  must  include  in  order  to  be 
considered  appropriate  for  conferring 
categorical  food  stamp  eUgibitity  on  the 
GA  recipients.  The  standards  may  be 
included  in  or  separate  from  the 
payment  standard.  The  proposed 
standards  are: 

1.  The  program  must  not  serve  a 
population  whose  gross  income  exceeds 
130  percent  of  the  poverty  level,  based 


on  the  Federal  income  poverty 
established  as  provided  in  sec 
of  the  Conununity  Services  BU 
Act  (42  U.S.C.  9902(2). 

2.  The  program  must  not  ser 
population  whose  resources,  a 
determined  by  the  program,  e) 
$2,000.  including  liquid  resourt 
portion  of  the  value  of  automo 
(excluding,  at  the  option  of  the 
program,  the  value  of  low-cosi 
automobiles). 

In  addition  to  the  requireme 
programs  be  means-tested,  thf 
Department  proposes  to  estab 
other  criteria  for  GA  program! 
confer  categorical  eligibility  o 
recipients.  First,  the  program  i 
the  definition  of  GA  in  7  CFR 
defined.  GA  means  "cash,  or  < 
form  of  assistance,  excluding 
assistance,  financed  by  State 
funds  as  part  of  a  program  wh 
provides  assistance  to  cover  1 
expenses  or  other  basic  needs 
to  promote  the  health  or  well- 
recipients."  Therefore,  a  progi 
provides  only  in-kind  benefits 
example,  does  not  meet  the  dc 
GA  and  is  not  appropriate  for 
categorical  eligibility. 

Second,  among  the  GA  prog 
provide  cash  assistance  and  t 
payments,  some  provide  ongo 
assistance  with  no  durational 
participation  as  long  as  recipi 
the  program  eligibility  criteria 
programs  provide  short-term  i 
for  periods  of  three,  four,  six, 
months.  There  are  also  progra 
provide  one-time  payments  oi 
reimbursements  for  crisis  situ 
emergency  needs.  The  Depart 
believes  that  programs  provid 
emergency  assistance  limited 
two  months  are  not  appropria 
conferring  categorical  eligibili 
recipients  of  the  assistance  b( 
these  programs  may  not  have 
application  process,  verificati 
requirements,  and  eligibility  c 
similar  to  those  of  the  Food  S< 
Program,  which  provides  ben( 
ongoing  basis  as  long  as  the  h 
reapplies  and  is  eligible. 

For  ease  of  administration. 
Department  proposes  that  G^ 
meeting  the  following  criteria 
considered  certified  as  progra 
appropriate  for  categorical  eli 
Proposed  criteria  for  an  apprc 
program  are:  (1)  The  program 
means-tested;  (2)  the  program 
provide  benefits  that  meet  the 
of  GA  in  7  CFR  271.2;  and  (3) 
program  must  provide  benefit 
or  as  vendor  payments,  for  at 
consecutive  months  based  on 
application.  However.  State  a 
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Committee  Report.  'To  ensure  that  a 
State  general  assistance  program  is 
indeed  a  true  means-tested  program. 
USDA  is  required  to  certify  that  the 
program  serves  a  population  appropriate 
for  categorical  eligibility."  The  Report 
indicates  that  once  the  Secretary  has 
determined  that  a  GA  program  is  indeed 
needs-based  and  serves  a  population 
appropriate  for  food  stamp  categorical 
eligibility,  "*  *  *  the  State  agency  will 
not  be  required  to  submit  additional 
material  on  the  program  to  USDA  unless 
the  character  of  the  program  is 
changed." 

A  study  of  GA  programs  prepared  for 
the  OfHce  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  of  the 
Department  of  Health  and  Human 
Services  discusses  various  types  of  GA 
programs  operated  by  State  and  local 
governments.  The  study. 
"Characteristics  of  General  Assistance 
Programs — 1989,"  published  in  August 
1990  by  Lewin/ICF  and  James  Bell 
Associates,  indicates  that  most  GA 
programs  do  not  have  income  eligibility 
standards  that  are  separate  from  the 
calculation  for  determining  the  amount 
of  the  grant.  Generally.  GA  programs 
have  a  maximum  amount  that  can  be 
received  by  a  family  or  individual;  this 
maximum  is  called  the  payment 
standard.  Grants  may  be  less  than  the 
standard,  depending  on  the  formula 
used  to  calculate  the  amount  of 
assistance.  In  many  GA  programs,  the 
payment  standard  is  also  the  figure  used 
to  determine  eligibility  for  the  program. 
In  these  programs,  an  applicant's 
monthly  income  (after  allowable 
deductions  have  been  subtracted  from 
gross  income)  must  be  below  the 
standard.  The  remaining  income  is 
deducted  from  the  standard  to 
determine  the  grant.  According  to  the 
study,  in  GA  programs  that  have  formal 
standards,  the  limits  on  assets  are 
usually  comparable  to  oriess  than  those 
for  AFDC  and  less  than  those  for  SSI.  In 
States  without  formal  limits,  assets  are 
subtracted  from  the  payment  standard 
to  determine  the  amount  of  the  grant. 
Exclusions  typically  include  a  home,  a 
car  and  miscellaneous  personal  items. 

Under  this  rulemaking,  the 
Department  proposes  to  establish 
specific  income  and  resource  limits  that 
GA  program  must  include  in  order  to  be 
considered  appropriate  for  conferring 
categorical  food  stamp  eligibility  on  the 
GA  recipients.  The  standards  may  be 
included  in  or  separate  from  the 
payment  standard.  The  proposed 
standards  are: 

1.  Tlie  program  must  not  serve  a 
population  whose  gross  income  exceeds 
130  percent  of  the  poverty  level,  based 


on  the  Federal  income  poverty  levels 
established  as  provided  in  section  672(2) 
of  the  Community  Services  Block  Grant 
Act  (42  U.S.C.  9902(2). 

2.  The  program  must  not  serve  a 
population  whose  resources,  as 
determined  by  the  program,  exceed 
$2,000,  including  liquid  resources  and  a 
portion  of  the  value  of  automobiles 
(excluding,  at  the  option  of  the  GA 
program,  the  value  of  low-cost 
automobiles). 

In  addition  to  the  requirement  that  GA 
programs  be  means-tested,  the 
Department  proposes  to  establish  two 
other  criteria  for  GA  programs  that 
confer  categorical  eligibility  on 
recipients.  First,  the  program  must  meet 
the  definition  of  GA  in  7  CFR  271.2.  As 
defined,  GA  means  "cash,  or  another 
form  of  assistance,  excluding  in-kind 
assistance,  financed  by  State  or  local 
funds  as  part  of  a  program  which 
provides  assistance  to  cover  living 
expenses  or  other  basic  needs  intended 
to  promote  the  health  or  well-being  of 
recipients."  Therefore,  a  program  that 
provides  only  in-kind  benefits,  for 
example,  does  not  meet  the  definition  of 
GA  and  is  not  appropriate  for 
categorical  eligibility. 

Second,  among  the  GA  programs  that 
provide  cash  assistance  and  third-party 
payments,  some  provide  ongoing 
assistance  with  no  durational  limits  on 
participation  as  long  as  recipients  meet 
the  program  eligibility  criteria.  Other 
programs  provide  short-term  assistance 
for  periods  of  three,  four,  six.  or  twelve 
months.  There  are  also  programs  that 
provide  one-time  payments  or  vendor 
reimbursements  for  crisis  situations  and 
emergency  needs.  The  Department 
believes  that  programs  providing 
emergency  assistance  limited  to  one  or 
two  months  are  not  appropriate  for 
conferring  categorical  eligibility  on 
recipients  of  the  assistance  because 
these  programs  may  not  have  a  formal 
application  process,  verification 
requirements,  and  eligibility  criteria 
similar  to  those  of  the  Food  Stamp 
Program,  which  provides  benefits  on  an 
ongoing  basis  as  long  as  the  household 
reapplies  and  is  eligible. 

For  ease  of  administration,  the 
Department  proposes  that  GA  programs 
meeting  the  following  criteria  will  be 
considered  certified  as  programs 
appropriate  for  categorical  eligibility. 
Proposed  criteria  for  an  appropriate 
program  are:  (1)  The  program  must  be 
means-tested;  (2)  the  program  must 
provide  benefits  that  meet  the  definition 
of  GA  in  7  CFR  271.2;  and  (3)  the 
program  must  provide  benefits,  in  cash 
or  as  vendor  payments,  for  at  least  three 
consecutive  months  based  on  one 
apphcation.  However.  State  agencies 


may  submit  to  FNS  requests  for 
certification  of  programs  that  do  not 
meet  all  the  criteria.  State  agencies 
would  be  required  to  provide  a 
description  of  each  GA  program  for 
which  they  request  certification.  The 
request  must  include  the  following 
information:  The  type  of  assistance 
provided  (e.g..  cash,  voucher,  third-party 
payment,  or  in-kind);  income  and 
resource  eligibility  limits;  and  the  period 
for  which  GA  is  provided. 

The  Department  proposes  to  add  a 
new  paragraph  §  273.2(j)(4)  to  the 
regulations  to  implement  requirements 
for  GA  categorical  eligibilitj'.  Proposed 
§  273.2(j)(4)(i)  would  contain  criteria  a 
GA  program  would  have  to  meet  in 
order  to  be  considered  a  program 
appropriate  for  categorical  eligibility.  A 
conforming  amendment  is  proposed  to 
be  made  in  the  heading  of  7  CFR 
273.2(j)(2)  to  specify  that  the  paragraph 
concerns  categorical  eligibility  for  PA 
and  SSI  households. 

Current  regulations  at  7  CFR 
273.2(j)(3)  (i)  and  (ii)  provide  that  in 
State  agencies  where  certain  criteria  are 
met,  the  joint  processing  procedures  of  7 
CFR  273.2(j)(l)  are  applied  to  GA 
households.  The  regulations  include  an 
exception  for  the  categorical  eligibility 
procedures  in  7  CFR  273.2(j)(l)  which  do 
not  currently  apply  to  GA  households. 
With  the  implementation  of  GA 
categorical  eligibility,  the  exception  is 
no  longer  needed.  Therefore,  the 
Department  proposes  to  remove  the 
exception  in  7  CFR  273.2(j)(3)  (i)  and  (ii) 
and  replace  it  with  a  reference  to  the 
effective  date  of  categorical  eligibility 
for  GA  households. 

Legislative  Restrictions 

Current  regulations  for  categorically 
eligible  PA/SSI  households  at  7  CFR 
273.2{j)(2)(iii)  identify  certain 
households  that  cannot  gain  eUgibility 
through  receipt  of  benefits  from  PA  and/ 
or  SSI.  The  households  are  those  that 
contain  a  member  disqualified  for 
intentional  program  violation  or  failure 
to  comply  with  the  monthly  reporting 
requirements  and  households 
disqualified  because  a  member  fails  to 
comply  with  a  workfare  requirement  of 
7  CFR  273.22  or  the  head  of  household 
fails  to  comply  with  a  work  requirement 
of  7  CFR  273.7.  In  addition.  7  CFR 
273.2(j)(2)(v)  provides  that  certain 
individuals  may  not  participate  as  a 
member  of  an  otherwise  categorically 
eligible  househoki.  These  are  ineligible 
aliens,  ineligible  students,  SSI  recipients 
in  cash-out  States  as  defined  in  7  CFR 
273.20,  and  individuals  institutionalized 
in  a  nonexempt  facility  as  defined  in  7 
CFR  273.1(e).  The  disqualifications  from 
PA/SSI  categorical  eligibility  in  7  CFR 


273.2(j)(2)  (iii)  and  (v)  have  their  basis  in 
the  provisions  of  the  Food  Security  Act 
of  1985  (Pub.  L  99-198).  Section  1507  of 
Public  Law  99-198  amended  section  5(a) 
of  the  Food  Stamp  Act  to  provide  that 
"Notwithstanding  any  other  provisions 
of  this  Act  except  sections  0(b).  6(d)(2), 
and  6(g)  and  the  third  sentence  of 
section  3(i)"  recipients  of  benefits  from 
the  Aid  to  Families  with  Dependent 
Children  program  and  SSI  are  eligible 
for  food  stamp  participation.  The  interim 
PA/SSI  categorical  eligibility  rule 
published  August  5, 1986  (51  FR  28196) 
contains  a  full  description  of  the 
rationale  for  the  regulatory  provisions. 

In  authorizing  categorical  eligibility 
for  certain  GA  households.  Congress 
specified  in  section  1714  of  the  Leland 
Act  that  the  provisions  of  section  6,  the 
third  sentence  of  section  3(i),  and 
section  16(e)(1)  of  the  Food  Stamp  Act 
would  continue  to  apply  to  GA 
households  that  would  otherwise  be 
categorically  eligible.  These  sections 
differ  from  those  cited  in  the  Food 
Stamp  Act  as  exceptions  to  PA/SSI 
categorical  eligibility.  Therefore,  the 
regulatory  provisions  carmot  be 
consistent  for  all  categorically  eligible 
households. 

In  accordance  with  the  provisions  of 
the  Leland  Act  the  Department 
proposes  in  §  273.2(j)(4)(iv)  that  the 
following  individuals  may  not 
participate  as  a  member  of  a 
categorically  eligible  household:  an 
individual  (^squalified  for  intentional 
program  violation;  an  individual  (not  the 
head  of  household)  disqualified  for 
failure  to  comply  with  the  work 
requirements  of  7  CFR  273.7;  an 
individual  who  fails  to  provide  or  apply 
for  an  SSN;  and  individuals  who  are 
ineligible  aliens,  ineligible  students.  SSI 
recipients  in  a  cashout  State,  or 
institutionalized  in  a  nonexempt  facility. 
The  Department  proposes  in 
S  273.2(j)(4)(v)  that  the  disquaUfications 
for  households  that  refuse  to  cooperate. 
transfer  resources,  or  contain  a  striking 
member  will  apply  to  GA  households 
who  would  otherwise  be  categorically 
eligible.  In  addition,  households  in 
which  the  head  of  household  fails  to 
comply  with  a  work  requirement  of  7 
CFR  273.7  carmot  be  categorically 
eligible. 

CombinatioD  Households 

Some  households  may  consist  entirely 
of  a  combination  of  recipients  of  PA 
SSI.  or  GA.  The  Department  proposes 
that  these  households  be  categorically 
eligible,  unless  one  of  the  restrictions  in 
7  CFR  273.2(j)(2)  or  proposed 
§  273.2(j)(4)  apphes.  As  indicated  above, 
the  statutory  restrictions  on  categorical 
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eligibility  for  PA  and  SSI  households 
differ  from  those  for  households 
consisting  of  CA  recipients.  An  issue 
could  arise  concerning  the  eligibihty  of  a 
combination  household  in  which  a 
Program  violation  occiu's  that  would 
disquaUfy  the  entire  household.  For 
example,  a  PA  recipient  in  a 
combination  household  is  on  strike. 
Under  the  legislation  for  PA/SSI 
categorical  eligibility  and  rules  at  7  CFR 
273.2(j)(2),  this  action  would  not  cause 
the  household  to  be  ineligible.  Under  the 
legislation  for  GA  categorical  eligibility 
and  the  proposed  rules,  the  household 
would  be  ineligible. 

The  Department  considered  two 
options  for  addressing  the  eligibility  of 
combination  households:  (1)  Applying 
the  GA  categorical  eligibility  rules  to 
any  categorically  eligible  household  that 
includes  a  recipient  of  GA  from  an 
appropriate  program  and  (2]  applying 
the  categorical  eligibility  rules  for  the 
program  from  which  the  member  who 
violates  Program  rules  receives  benefits. 
In  the  example  of  a  combination 
household  containing  a  PA  recipient 
who  is  on  strike,  the  household  would 
be  ineligible  if  option  (1)  were  used. 
However,  the  household  would  be 
eligible  if  option  [2)  were  used  (and 
requirements  of  the  PA  program  did  not 
cause  ineligibility)  because  there  is  no 
provision  regarding  strikers  in  the  PA 
categorical  eligibility  rules. 

The  Department  proposes  in 
S  273.2(j)(4)(vi)  to  adopt  option  2.  In  a 
combination  PA/SSI/GA  household,  the 
PA  categorical  eligibility  rules  will  apply 
to  the  PA  and  SSI  recipients;  the  GA 
categorical  eligibility  rules  will  apply  to 
the  GA  recipients.  This  means  that 
whether  a  household  member  commits  a 
violation  which  disqualifies  only  the 
violating  member  or  the  entire 
household,  the  categorical  eligibility 
provisions  for  the  program  from  which 
the  member  receives  benefits  will  apply. 
Only  a  small  number  of  households  will 
contain  recipients  from  all  three 
programs.  Therefore,  the  Department 
does  not  believe  this  issue  will  be  a 
significant  one  for  State  agencies  in 
administering  categorical  eligibility. 

Verificatioo  and  Deemed  Food  Stamp 
Requirements 

The  regulations  for  PA/SSI  categorical 
eligibility  at  7  CFR  273.2(j)(2)(i)  identify 
specific  factors  of  eligibility  that  are 
deemed  and  do  not  have  to  be  verified 
for  categorically  eligible  households. 
These  are  resources,  gross  and  net 
income  amounts,  SSNs,  residency,  and 
sponsored  alien  information.  State 
agencies  have  to  verify  other 
information  in  accordance  with  food 
stamp  requirements  contained  in  7  CFR 


273.2(f).  They  must  also  verify  that  the 
household  qualifies  for  categorical 
eligibility  if  the  information  is 
questionable.  The  Department  proposes 
to  specify  in  9  273.2(j)(4)(ii)  that  in 
determining  GA  categorical  eligibility, 
the  State  agency  must  verify  that  each 
tiousehold  member  receives  GA  from  a 
program  that  meets  the  criteria  for  a 
program  appropriate  for  categorical 
treatment  or  that  the  household  contains 
only  recipients  of  PA,  SSI,  and/or  GA 
from  an  appropriate  program.  The  State 
agency  must  also  verify  that  the 
household  includes  no  individuals  who 
have  been  disqualified  as  provided  in  7 
CFR  273.2(j)(2)(v)  or  proposed 
§  273.2{i)(4)(iv).  If  household 
composition  is  questionable,  it  must  be 
verified  in  accordance  with  7  CFR 
273.2(f).  The  Department  proposes  to 
identify  in  S  273.2(j)(4)(iiij  those  factors 
of  eligibility  that  are  deemed  for 
categorically  eligible  GA  households. 
Those  factors  are:  resources  (except  in 
the  case  of  transferred  resources),  gross 
and  net  income  limits,  residency,  and 
sponsored  ahen  information.  All  other 
Program  requirements,  including  the 
requirement  to  provide  or  apply  for  an 
SSN,  apply  to  categorically  eligible  GA 
households.  Because  GA  programs  may 
not  routinely  require  or  verify  SSNs,  GA 
household  members  must  provide  their 
SSNs  in  accordance  with  7  CFR  273.6 
The  State  agency  must  verify  the 
number?  by  submitting  them  to  the 
Social  Security  Administration,  as 
required  at  7  CFR  273.2(f)(l)(v) 

The  Department  proposes  to  make 
conforming  amendments  at  7  CFR 
273.8(a)  and  7  CFR  273.9(a)  to  provide 
that  households  categorically  eligible  as 
defined  in  proposed  §  273.2(j)(4)  do  not 
havato  meet  the  resource  limits  and 
definitions  or  the  gross  and  net  income 
eligibility  standards.  This  rule  also 
proposes  a  conforming  amendment  at  7 
CFR  273.10{g)(l)(ii)  to  provide  that  a 
potentially  eligible  household  whose 
food  stamp  case  is  denied  shall  be 
asked  to  inform  the  State  agency  if  it  is 
approved  to  receive  PA  and/or  SSI 
benefits  or  benefits  ftx)m  a  GA  program. 
The  State  agency  will  determine  if  the 
GA  program  meets  the  criteria  for  a 
program  appropriate  for  conferring 
categorical  eligibility  on  the  household. 

Recipients 

Section  1714  of  the  Leland  Act 
provides  that  households  in  which  each 
member  receives  benefits  under  an 
appropriate  State  or  local  GA  program 
shall  be  eligible  for  food  stamps,  with 
the  exceptions  noted  above,  llie 
Department  is  proposing  that 
"recipients"  include  individuals  whose 
benefits  are  suspended  or  recouped. 


who  are  authorized  to  receive  GA  "^ut 
have  not  yet  received  payment,  and  who 
are  entitled  to  GA  benefits  but  who  are 
not  paid  such  benefits  because  the  grant 
is  less  than  a  specified  minimum 
payment. 

Reactivation  of  Denied  Cases 

A  major  issue  in  the  development  of 
regulations  for  PA/SSI  categorical 
eligibility  was  the  treatment  of 
households  that  are  ineligible  as  non- 
PA/SSI  households  and  whose  PA/SSl 
eligibility  has  not  been  determined 
within  the  30  day  food  stamp 
application  processing  period.  Current 
regulations  at  7  CFR  273.2(j)(l)(iv) 
require  State  agencies  to  deny  the  food 
stamp  application  on  the  30th  day,  but 
reactivate  the  application  if  the 
household  is  subsequently  approved  for 
PA  and/or  SSI.  The  State  agency  must 
use  available  information  to  update  the 
application  and/or  make  mail  or  phone 
contact  with  the  household  or  an 
authorized  representative  to  determine 
any  changes  in  circumstances.  The 
household  must  initial  changes  and  sign 
and  date  the  application  again,  unless 
the  household  does  not  supply  new 
information  or  information  supplied  by 
the  household  does  not  deviate  from  the 
available  information  obtained  by  the 
State  agency. 

In  the  interest  of  consistency,  the 
Department  proposes  to  adopt  the 
procedures  at  7  CFR  273.2(j)(l)(iv)  for 
categorically  eligible  GA  households 
when  GA  is  authorized  after  the  initial 
30-day  period.  A  provision  is  proposed 
to  be  added  to  7  CFR  273.2(j)(3)(i)  and  7 
CFR  273.2(j)(3)(ii)  to  provide  that  a 
categorically  eligible  GA  household  will 
be  entitled  to  food  stamp  benefits  from 
the  date  of  the  original  application,  the 
beginning  of  the  period  for  which  GA 
benefits  are  authorized,  or  the  effective 
date  of  the  provision  authorizing  GA 
categorical  eligibility,  whichever  is  later. 
Benefits  shall  be  considered  authorized 
when  they  are  paid,  suspended, 
recouped,  and  when  no  benefits  are 
issued  because  they  are  less  than  a 
minimum  amount.  Li  no  event  shall  food 
stamps  be  issued  under  categorical 
eligibility  for  a  month  in  which  the 
household  has  been  determined  to  be 
ineligible  for  receipt  of  any  GA  benefits 
for  that  month,  unless  the  household  is 
eligible  for  food  stamp  benefits  as  a  non- 
GA  case. 

Suspension  of  Cases  Entitled  to  Zero 
Benefits 


Regulations  at  7  CFR  273.2(j){2)(vii)(I-, 
require  State  agencies  to  suspend  a  PA/ 
SSI  case  that  is  categorically  eligible  but 
entitled  to  no  food  stamp  benefits  (zero 


benefit  cases).  The  Departmei 
to  adopt  the  same  provision  fc 
categorically  eligible  GA  hous 
Because  Congress  specified  tli 
households  in  which  all  meml 
receive  GA  from  an  appropria 
"shall  be  eligible  to  participat 
Food  Stamp  Program."  the  De 
has  no  authority  to  allow  deni 
applications  of  eligible  house! 
entitled  to  zero  benefits.  Thes 
households  must  be  treated  tb 
PA/SSI  zero  benefit  househol 
Therefore,  the  Department  pn 
provide  in  9  273.2(j)(4)(iu)  of  t 
that  the  option  given  State  agi 
CFR  273.10(e)(2)(iii)(A)  to  den 
benefit  case  does  not  apply  to 
categorically  eligible  GA  hous 


Another  issue  considered  ir 
development  of  the  PA/SSI  a 
eligibility  provision  was  the  e 
claims  in  the  event  a  househo 
on  the  basis  of  categorical  elij 
was  subsequently  found  to  ha 
ineligible  for  PA  or  SSI.  The  p 
the  June  7. 1989  final  regulatio 
24513),  explains  that  categoric 
eligibility  cannot  be  rescindec 
retroactively.  As  long  as  ever 
household  received  PA  or  SSI 
given  period,  the  household  w 
been  properly  eligible  for  fooc 
even  if  its  PA  or  SSI  eligibility 
were  determined  to  be  incorrt 
Therefore,  no  claim  would  be 
established  on  the  basis  of  im 

Current  rules  at  7  CFR  273.1 
provide  that  for  categorically 
households,  a  claim  will  be  es 
only  when  it  can  be  computed 
basis  of  changed  household  n 
and/or  household  size.  Currei 
regulations  at  7  CFR  273.18(a) 
provide  that  such  a  claim  will 
considered  an  inadvertent  hoi 
error  claim  if  the  household  n: 
unintentional  error.  In  additio 
273.18(a)(l)(iii)  provides  that  i 
calculated  on  the  basis  of  net 
household  size  will  also  be  co 
an  inadvertent  household  errc 
Social  Security  Administratio 
failure  to  take  action  resulted 
household's  categorical  eligib 
Regulations  at  7  CFR  273.18(b 
and  (v)  concerning  criteria  for 
establishing  inadvertent  hous 
claims  contain  similar  provisi 

Regulations  at  7  CFR  273.18 
(b)(2)(vi)  provide  that  a  claim 
handled  as  an  administrative 
if  the  overissuance  was  cause 
agency  action  or  failure  to  tak 
which  resulted  in  an  incorrect 
determination  of  eligibility  foi 
provided  a  claim  can  be  calcu 
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who  are  authorized  to  receive  GA  "^ut 
have  not  yet  received  payment,  and  who 
are  entitled  to  GA  benefits  but  who  are 
not  paid  such  benefits  because  the  grant 
is  less  than  a  specified  minimum 
payment. 

Reactivatioii  of  Denied  Cases 

A  major  issue  in  the  development  of 
regulations  for  PA/SSI  categorical 
eligibility  was  the  treatment  of 
households  that  are  ineligible  as  non- 
PA/SSl  households  and  whose  PA/SSl 
eligibility  has  not  been  determined 
within  the  30  day  food  stamp 
application  processing  period.  Current 
regulations  at  7  CFR  273.2(j)(l)(iv) 
require  State  agencies  to  deny  the  food 
stamp  application  on  the  30th  day,  but 
reactivate  the  application  if  the 
household  is  subsequently  approved  for 
PA  and/or  SSI.  The  State  agency  must 
use  available  information  to  update  the 
application  and/or  make  mail  or  phone 
contact  with  the  household  or  an 
authorized  representative  to  determine 
any  changes  in  circumstances.  The 
household  must  initial  changes  and  sign 
and  date  the  application  again,  unless 
the  household  does  not  supply  new 
information  or  information  supplied  by 
the  household  does  not  deviate  from  the 
available  information  obtained  by  the 
State  agency. 

In  the  interest  of  consistency,  the 
Department  proposes  to  adopt  the 
procedures  at  7  CFR  273.2(j)(l}(iv)  for 
categorically  eligible  GA  households 
when  GA  is  authorized  after  the  initial 
30-day  period.  A  provision  is  proposed 
to  be  added  to  7  CFR  273.2(j)(3)(i)  and  7 
CFR  273i!(j)(3)(ii}  to  provide  that  a 
categorically  eligible  GA  household  will 
be  entitled  to  food  stamp  benefits  from 
the  date  of  the  original  application,  the 
beginning  of  the  period  for  which  GA 
benefits  are  authorized,  or  the  effective 
date  of  the  provision  authorizing  GA 
categorical  eligibility,  whichever  is  later. 
Benefits  shall  be  considered  authorized 
when  they  are  paid,  suspended, 
recouped,  and  when  no  benefits  are 
issued  because  they  are  less  than  a 
minimum  amount.  Li  no  event  shall  food 
stamps  be  issued  under  categorical 
eligibility  for  a  month  in  which  the 
household  has  been  determined  to  be 
ineligible  for  receipt  of  any  GA  benefits 
for  that  month,  unless  the  household  is 
eligible  for  food  stamp  benefits  as  a  non- 
GA  case. 

Suspension  of  Cases  Entitled  to  Zero 
Benefits 


Regulations  at  7  CFR  273.2(j){2)(vii)(I-) 
require  State  agencies  to  suspend  a  PA/ 
SSI  case  that  is  categorically  eligible  but 
entitled  to  no  food  stamp  bene^ts  (zero 


benefit  cases).  The  Department  proposes 
to  adopt  die  same  provision  for 
categorically  eligible  GA  households. 
Because  Congress  specified  that 
household*  in  which  all  members 
receive  GA  from  an  appropriate  program 
"shall  be  eligible  to  participate  in  the 
Food  Stamp  Program,"  the  Department 
has  no  authority  to  allow  denial  of  the 
applications  of  eligible  households 
entitled  to  zero  benefits.  These 
households  must  be  treated  the  same  as 
PA/SSI  zero  benefit  households. 
Therefore,  the  Department  proposes  to 
provide  in  9  273.2(j)(4)(iii}  of  tMs  rule 
that  the  option  given  State  agencies  in  7 
CFR  273.10(e)(2)(iii)(A)  to  deny  a  zero 
benefit  case  does  not  apply  to 
categorically  eligible  GA  households. 

Claims 

Another  issue  considered  in 
development  of  the  PA/SSI  categorical 
eligibility  provision  was  the  effect  on 
claims  in  the  event  a  household  certified 
on  the  basis  of  categorical  eligibility 
was  subsequently  found  to  have  been 
ineligible  for  PA  or  SSI.  The  preamble  to 
the  June  7. 1989  final  regulations  (54  FR 
24513),  explains  that  categorical 
eligibility  cannot  be  rescinded 
retroactively.  As  long  as  everyone  in  the 
household  received  PA  or  SSI  during  a 
given  period,  the  household  would  have 
been  properly  eligible  for  food  stamps 
even  if  its  PA  or  SSI  eligibility  later 
were  determined  to  be  incorrect. 
Therefore,  no  claim  would  be 
established  on  the  basis  of  ineligibility. 

Current  rules  at  7  CFR  273.18(c)(l}(ii) 
provide  that  for  categorically  eligible 
households,  a  claim  will  be  established 
only  when  it  can  be  computed  on  the 
basis  of  changed  household  net  income 
and/or  household  size.  Current 
regulations  at  7  CFR  273.18(a)(l)(ii) 
provide  that  such  a  claim  will  be 
considered  an  inadvertent  household 
error  claim  if  the  household  made  an 
unintentional  error.  In  addition,  7  CFR 
273.18(a)(l)(iii)  provides  that  a  claim 
calculated  on  the  basis  of  net  income  or 
household  size  will  also  be  considered 
an  inadvertent  household  error  claim  if 
Social  Security  Administration  action  or 
failure  to  take  action  resulted  in  the 
household's  categorical  eligibihty. 
Regulations  at  7  CFR  273.18(b)(1)  (iv) 
and  (v)  concerning  criteria  for 
establishing  inadvertent  household  error 
claims  contain  similar  provisions. 

Regulations  at  7  CFR  273.18  {a)(2)  and 
(b)(2)(vi)  provide  that  a  claim  will  be 
handled  as  an  administrative  error  claim 
if  the  overissuance  was  caused  by  State 
agency  action  or  failure  to  take  action 
which  resulted  in  an  incorrect 
determination  of  eligibility  for  PA, 
provided  a  claim  can  be  calcidated 


based  on  a  change  in  net  income  and/or 
household  size.  The  Department 
proposes  to  adopt  the  same  policy  for 
households  categorically  eligible 
because  of  receipt  of  GA  and  proposes 
to  amend  7  CFR  273.18(a)(2).  7  CFR 
273.18(b)(l)(iv)  and  7  CFR     . 
273.18(b)(2)(vi)  to  include  references  to 
GA  categorical  eligibihty. 

Quality  Control  (QC) 

The  preamble  to  the  final  categorical 
eligibility  rule  for  PA/SSI  households  (54 
FR  24514)  clarified  that  a  QC  variance 
would  be  cited  if  a  household  received 
an  incorrect  food  stamp  allotment  based 
on  incorrect  information  from  the  State 
agency's  AFDC  program.  The  same 
policy  applies  to  GA  benefit  amounts 
provided  by  State  or  local  GA  offices. 
QC  reviewers  are  responsible  for 
verifying  the  earned  and  unearned 
income  the  household  actually  received, 
including  the  amount  of  GA  benefits, 
even  if  the  income  has  already  been 
verified  by  the  GA  worker.  If  the  agency 
providing  the  GA  benefits  provides 
incorrect  information  which  results  in  an 
incorrect  allotment  a  variance  will  be 
cited.  However,  variances  are  not  cited 
if  incorrect  information  is  provided  by  a 
Federal  agency.  Regulations  at  7  CFR 
275.12(d)(2)(v]  provide  that  a  variance 
resulting  from  State  agency  use  of 
information  concerning  households  or 
individuals  received  from  any  Federal 
source  is  excluded  from  the  error 
determination,  provided  the  information 
is  correctly  processed  by  the  State 
agency. 

Technical  Amendments— §  273.2(j) 

Regulations  for  PA/SSI  households  at 
7  CFR  273.2(j)(2)(v)  do  not  address  the 
case  of  a  household  member  in  a 
categorically  eligible  household  who 
violates  a  work  requirement  but  is  not 
the  head  of  household.  The  preamble  to 
the  final  PA/SSI  categorical  eligibility 
rule  dated  June  7. 1989  (54  FR  24511) 
indicates  that  the  interim  rule  had  to  be 
revised  to  take  into  account  the  change 
in  procedures  for  handling  the 
disqualification  of  households 
containing  members  who  fail  to.comply 
with  the  work  requirements  of  7  CFR 
273.7.  Under  the  provisions  of  that 
section,  if  the  head  ol  household  does 
not  comply,  the  entire  household  is 
disqualified. 

If  the  violation  is  committed  by  a 
member  who  is  not  the  head  of 
household,  only  the  member  is 
disqualified.  The  fmal  regulation 
amended  7  CFR  273.2(j)(2)  to  clarify  that 
households  disqualified  because  the 
"head  of  the  household"  failed  to 
comply  with  the  work  requirement  of  7 
CFR  273.7  shall  not  be  considered 


categorically  eligible.  However,  the  rule 
did  not  amend  7  CFR  273.2(j)(2)(v)  to 
provide  that  a  person  (not  the  head  of 
household)  disqualified  for  failure  to 
comply  with  a  requirement  of  7  CFR 
273.7  shall  not  be  included  as  a  member 
in  any  household  that  is  otherwise 
categorically  eligible.  Therefore,  this 
action  proposes  a  technical  amendment 
to  add  a  paragraph  {  273.2(j)(2)(v){E)  to 
7  CFR  273.2(j)(2)(v)  to  address  the 
disqualification  of  a  household  member 
for  failure  to  comply  with  a  work 
requirement.  The  Department  also 
proposes  to  amend  7  CFR 
273.2(j)(2)(v)(D)  to  correct  an  error  in  the 
reference.  "The  correct  citation  is 
§  273.1(e).  not  (  273.2. 

The  Department's  attention  has  been 
called  to  conflicting  provisions  of  7  CFR 
273.2(j)(l)(iv)  and  273.2(i)(l)(v).  The  last 
three  sentences  of  7  CFR  273.2(j)(l)(iv) 
relate  to  households  that  are  jointly 
processed  but  not  categorically  eligible. 
These  three  sentences  should  have  been 
removed  in  regulations  implementing  the 
provision  of  the  Hunger  Prevention-Act 
reinstating  mandatory  joint  processing 
of  households  that  apply  for  PA  and 
food  stamps.  The  regiilations.  dated  June 
7, 1989  (54  FR  24522),  added  a  new 
paragraph  S  273.2(j){l)(v)  to  specify  that 
households  whose  PA/GA  applications 
are  denied  or  PA/GA  eligibility 
terminated  shall  not  be  required  to  file  a 
new  application,  but  shall  have  their 
food  stamp  eligibility  and  benefits 
determined  by  available  information 
from  the  PA/GA  casefile,  provided  the 
information  is  sufficient  for  food  stamp 
purposes.  At  that  time,  the  last  three 
sentences  of  paragraph  §  273.2(j)(l)(iv) 
should  have  been  removed.  The 
Department  proposes  to  correct  that 
oversight  in  this  rule. 

Implementalion 

Section  1781  of  the  Leland  Act 
requires  that  the  provisions  of  this 
rulemaking  be  elective  and 
implemented  the  fu^t  day  of  the  month 
beginning  120  days  after  pubhcation  of 
implementing  regulations  and  requires 
that  regulations  be  published  by 
specified  dates.  The  law  provides  that 
implementing  regulations  for  changes  in 
the  food  stamp  apphcabon  and  requiring 
combined  food  stamp/GA  applications 
for  certain  households  be  published  not 
later  than  October  1, 1991.  The  law  also 
requires  that  regulations  implementing       i 
the  categorical  eligibility  requirement        \ 
for  recipients  of  State  GA  be  issued  not     1 
later  than  October  1, 1991  and  for 
recipients  of  local  GA  not  later  than 
April  1, 1992.  with  implementation  by 
State  agencies  the  first  day  of  the  month 
beginning  120  days  after  publication  of 
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the  regulation.  In  accordance  with  the 
Administrative  Procedures  Act  the 
Department  is  issuing  this  Notice  of 
Proposed  Rulemaking  so  that  State 
agencies  and  other  interested  parties 
may  comment  on  the  proposed 
procedures  for  implementing  provisions 
of  the  Leland  Act. 

List  of  Subjecte  in  7  CFR  Part  273 

Administrative  practice  and 
procedure,  Aliens,  Claims,  Food  Stamps, 
Fraud,  Grant  programs-social  programs. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Social  Security,  Students. 

Accordingly,  7  CFR  part  273  is 
amended  as  follows: 

1.  The  authority  citation  for  part  273 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2031. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

2.  In  §  273.2: 

a.  Paragraphs  (b)(l)(v),  (b)(l)(vi),  and 
(b)(l)(vii)  are  amended  by  adding  the 
words  "or  near"  between  the  word  "on" 
and  the  words  "the  front  page"  in  each 
paragraph; 

b.  The  heading  of  paragraph  (b)(3)  is 
amended  by  removing  the  word 
"Deviations"  and  adding  "Design"  in  its 
place; 

c.  The  second  sentence  of  paragraph 
(b)(3)  is  amended  by  removing  the 
words  "PA/food  stamp"  and  adding  in 
their  place  "PA  and/or  GA  and  food 
stamp"  and  by  adding  after  "computer 
system"  the  parenthetical  phase 
"(including  the  use  of  on-line 
applications) '; 

d.  The  second  through  the  ninth 
sentences  of  the  introductory  text  of 
paragraph  (j)  are  revised; 

e.  Paragraph  (j)(l)(iv)  is  amended  by 
removing  the  last  three  sentences; 

f.  The  heading  of  paragraph  (j)(2)  is 
revised; 

g.  Paragraph  (j)(2)(v)(D)  is  amended 
by  removing  the  regulatory  citation 
"§  273.2"  and  adding  in  its  place  the 
citation  "5  273.1(e)"  and  by  adding  a 
new  paragraph  (j)(2)(v](E): 

h.  The  heading  of  paragraph  (j)(3)  is 
revised; 

i.  The  introductory  text  of  paragraph 
(j)(3)(i)  and  paragraphs  (j)(3)(ii)  and 
(j)(3)(iii)  are  revised. 

j.  Paragraph  {j)(3)(iv)  is  removed;  and 
paragraph  (j)(4)  is  redesignated  as 
paragraph  (j)(5),  and  a  new  paragraph 
(j)(4)  is  added. 

The  revisions  and  additions  read  as 
follows: 

S  273.2    AppNcatiOfi  processing. 


(j)  PA.  GA  and  Categorically  Eligible 
Households.  *  *  *  The  applications  of 
these  households  shall  be  processed  in 
accordance  with  the  requirements  of 
paragraph  (j)(l)  of  this  section,  and  their 
eligibility  shall  be  based  solely  on  food 
stamp  eligibility  criteria  unless  the 
household  is  categorically  eligible,  as 
provided  in  paragraph  (j](2)  of  this 
section.  If  a  State  has  a  single  Statewide 
GA  application,  households  in  which  all 
members  are  included  in  a  State  or  local 
GA  grant  shdll  have  their  application  for 
food  stamps  included  in  the  GA 
application.  State  agencies  shall  use  the 
joint  application  processing  procedures 
described  in  paragraph  {j)(1)  of  this 
section  for  GA  recipients  in  accordance 
with  paragraph  (j)(3)  of  this  section.  The 
eligibility  of  jointly  processed  GA 
households  shall  be  based  solely  on 
food  stamp  eligibility  criteria  unless  the 
household  is  categorically  eligible  as 
provided  in  paragraph  (j)(4)  of  this 
section.  Individuals  authorized  to 
receive  PA,  SSI,  or  GA  benefits  but  who 
have  not  yet  received  payment  are 
considered  recipients  of  benefits  from 
those  programs.  In  addition,  persons  are 
considered  recipients  of  PA,  SSI,  or  GA 
if  their  PA,  SSI,  or  GA  benefits  are 
suspended  or  recouped.  Persons  entitled 
to  PA,  SSI,  or  GA  benefits  but  who  are 
not  paid  such  benefits  because  the  grant 
is  less  than  a  minimum  benefit  are  also 
considered  recipients.  Persons  not 
receiving  GA,  PA  or  SSI  benefits  who 
are  entitled  to  Medicaid  only  shall  not 
be  considered  recipients.  The  benefit 
levels  of  all  households  shall  be  based 
solely  on  food  stamp  criteria.  Jointly 
processed  and  categorically  eligible 
households  shall  be  certified  in 
accordance  with  Food  Stamp  Program 
procedural,  timeUness,  and  notice 
requirements. 
*        *        •        •        • 

(2)  Categorically  eligible  PA  and  SSI 
households.  •  •  • 

(V)  *  *  * 

(E)  Ineligible  because  of  failure  to 
comply  with  a  work  requirement  of 
S  273.7. 
***** 

(3)  Applicant  GA  households. 

(i)  State  agencies  shall  use  the  joint 
application  processing  procedures  in 
paragraph  (j)(l)  of  this  section  for  GA 
households,  except  for  the  effective  date 
of  categorical  eligibility,  when  the 
criteria  in  peiragraphs  (j)(3)(i)  (A)  and  (B) 
are  met.  Benefits  for  GA  households  that 
are  categorically  eligible,  as  provided  in 
paragraphs  (j)(l)  and  (j)(4)  of  this 
section,  shall  be  provided  from  the  date 
of  the  original  food  stamp  application, 
the  beginning  of  the  period  for  which 
GA  benefits  are  authorized,  or  the 


effective  date  of  GA  categorical 
eligibility  in  S  272.1(g),  whichever  is 
later: 

***** 

(ii)  State  agencies  in  which  the  same 
eligibility  workers  do  not  process 
applications  for  GA  benefits  and  PA  or 
food  stamp  benefits,  but  otherwise  meet 
the  criteria  in  paragraph  (j)(3)(i)  of  this 
section  may,  with  FNS  approval,  jointly 
process  GA  and  food  stamp 
applications.  If  approved.  State  agencies 
shall  adhere  to  the  joint  application 
processing  procedures  in  paragraph 
(j)(l)  of  this  section,  except  for  the 
effective  date  of  categorical  eligibility  , 
for  GA  households.  Benefits  shall  be 
provided  to  GA  households  that  are 
categorically  eligible,  as  provided  in 
paragraph  (j)(4)  of  this  section,  from  the 
date  of  the  original  food  stamp 
application,  the  beginning  of  the  period 
for  which  GA  benefits  are  authorized,  or 
the  effective  date  of  GA  categorical 
eligibility  in  §  272.1(g),  whichever  is 
later. 

(iii)  Requirements  for  combining  the 
GA  and  food  stamp  applications  or 
providing  food  stamp  applications  to  GA 
applicant  households  depend  on  the 
extent  to  which  applications  and 
administj'ation  of  the  GA  and  food 
stamp  programs  are  integrated. 

(A)  State  agencies  that  have  a  single 
Statewide  GA  application  shall  inclnde 
the  food  stamp  application  in  the  GA 
application  and  shall  inform  GA 
applicant  households  that  they  may  be 
categorically  eligible  for  food  stamps. 
The  joint  GA/food  stamp  application 
shall  clearly  indicate  that  the  household 
is  providing  information  for  both 
programs,  is  subject  to  the  criminal 
penalties  of  both  programs  for  making 
false  statements,  and  waives  the  notice 
of  adverse  action  as  specified  in 

5  273.13(b)(6).  With  FNS  approval,  the 
joint  GA/food  stamp  application  may  be 
used  for  households  applying  only  for 
food  stamps. 

(B)  State  agencies  that  do  not  have  a 
single  Statewide  GA  application  but 
have  local  offices  in  which  the  same 
agency  administers  both  GA  and  food 
stamps  sh|jl  provide  households 
applying  fdr  a  local  GA  grant  with  a 
food  stamp  application  at  the  time  of 
their  application  for  GA,  along  with 
information  concerning  how  to  apply  for 
food  stamps,  and  information  about 
possible  categorical  eligibility. 

(C)  State  agencies  in  States  in  which 
GA  and  the  Food  Stamp  Program  are 
administered  by  separate  offices  must 
advise  all  GA  applicant  households  that 
they  may  be  categorically  eligible  for 
food  stamps.  The  State  agency  shall 
encourage  the  agencies  administering 


GA  to  provide  applicant  hous) 
with  food  stamp  applications, 
agencies  may  allow  GA  applic 
leave  a  food  stamp  applicatioi 
GA  office  which  contains,  at  e 
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and  signature.  If  the  GA  office 
food  stamp  application,  it  is  re 
for  forwarding  the  application 
day  to  the  appropriate  food  st 
for  processing.  The  procedure 
timeliness  requirements  that  e 
the  application  process  shall  I 
the  food  stamp  office  receives 
application.  The  GA  office  ma 
households  that  they  may  rec< 
service  if  they  take  the  applici 
directly  to  the  food  stamp  offi 

(D)  In  areas  where  GA  prog 
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member  receives  benefits  fror 
or  local  GA  program  which  m 
criteria  for  conferring  categor 
eligibility  in  paragraph  (j)(4)(i 
section  shall  be  categorically 
food  stamps  unless  the  indivi( 
household  is  ineligible  as  spei 
paragraph  (j)(4](iv)  and  G)(4)(' 
section. 

(i)  Certification  ofapproprl 
programs.  Programs  that  meel 
criteria  in  paragraphs  U)(4](i) 
through  (E)  shall  be  considere 
appropriate  for  conferring  cat 
eligibility  upon  recipients  of  fa 
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program  containing,  at  a  mini 
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benefit  computation; 
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effective  date  of  GA  categorical 
eligibility  in  S  272.1(g),  whichever  is 
later: 

*        *        «        *        * 

(ii)  State  agencies  in  which  the  same 
eligibility  workers  do  not  process 
applications  for  GA  benefits  and  PA  or 
food  stamp  benefits,  but  otherwise  meet 
the  criteria  in  paragraph  (j)(3)(i)  of  this 
section  may,  with  FNS  approval,  jointly 
process  GA  and  food  stamp 
applications.  If  approved.  State  agencies 
shall  adhere  to  the  joint  application 
processing  procedures  in  paragraph 
(i)(l)  of  this  section,  except  for  the 
effective  date  of  categorical  eligibility  . 
for  GA  households.  Benefits  shall  be 
provided  to  GA  households  that  are 
categorically  eligible,  as  provided  in 
paragraph  {j)(4)  of  this  section,  from  the 
date  of  the  original  food  stamp 
application,  the  beginning  of  the  period 
for  which  GA  benefits  are  authorized,  or 
the  effective  date  of  GA  categorical 
eligibility  in  §  272.1(g),  whichever  is 
later. 

(iii)  Requirements  for  combining  the 
GA  and  food  stamp  applications  or 
providing  food  stamp  applications  to  GA 
applicant  households  depend  on  the 
extent  to  which  applications  and 
administration  of  the  GA  and  food 
stamp  programs  are  integrated. 

(A)  State  agencies  that  have  a  single 
Statewide  GA  application  shall  include 
the  food  stamp  application  in  the  GA 
application  and  shall  inform  GA 
applicant  households  that  they  may  be 
categorically  eligible  for  food  stamps. 
The  joint  GA/food  stamp  application 
shall  clearly  indicate  that  the  household 
is  providing  information  for  both 
programs,  is  subject  to  the  criminal 
penalties  of  both  programs  for  making 
false  statements,  and  waives  the  notice 
of  adverse  action  as  specified  in 

5  273.13(b)(6).  With  FNS  approval,  the 
joint  GA/food  stamp  application  may  be 
used  for  households  applying  only  for 
food  stamps. 

(B)  State  agencies  that  do  not  have  a 
single  Statewide  GA  application  but 
have  local  offices  in  which  the  same 
agency  administers  both  GA  and  food 
stamps  sh^l  provide  households 
applying  for  a  local  GA  grant  with  a 
food  stamp  application  at  the  time  of 
their  application  for  GA,  along  with 
information  concerning  how  to  apply  for 
food  stamps,  and  information  about 
possible  categorical  eligibility. 

(C)  State  agencies  in  States  in  which 
GA  and  the  Food  Stamp  Program  are 
administered  by  separate  offices  must 
advise  all  GA  applicant  households  that 
they  may  be  categorically  eligible  for 
food  stamps.  The  State  agency  shall 
encourage  the  agencies  administering 


GA  to  provide  applicant  households 
with  food  stamp  applications.  State 
agencies  may  allow  GA  applicants  to 
leave  a  food  stamp  application  at  the 
Gn  office  which  contains,  at  a 
minimum,  the  applicant's  name,  address 
and  signature.  If  the  GA  office  accepts  a 
food  stamp  application,  it  is  responsible 
for  forwarding  the  application  the  same 
day  to  the  appropriate  food  stamp  office 
for  processing.  The  procedural  and 
timeliness  requirements  that  apply  to 
the  application  process  shall  begin  when 
the  food  stamp  o^ice  receives  the 
application.  The  GA  office  may  advise 
households  that  they  may  receive  faster 
service  if  they  take  the  application 
directly  to  the  food  stamp  office. 

(D)  In  areas  where  GA  programs  are 
administered  by  agencies  such  as  the 
Department  of  the  Interior's  Bureau  of 
Indian  Affairs,  the  State  agency  shall 
endeavor  to  gain  their  cooperation  in 
referring  GA  applicants  to  the  food 
stamp  program.  Where  possible,  this 
referral  should  consist  of  informing  the 
GA  applicants  of  their  potential 
eligibility  for  food  stamp  benefits, 
providing  them  with  food  stamp 
applications  and  directing  them  to  the 
local  food  stamp  offices. 

(4)  Categorically  eligible  GA 
households.  Households  in  which  each 
member  receives  benefits  &om  a  State 
or  local  GA  program  which  meets  the 
criteria  for  conferring  categorical 
eligibility  in  paragraph  (j)(4)(i)  of  this 
section  shall  be  categorically  eligible  for 
food  stamps  unless  the  individual  or 
household  is  ineligible  as  specified  in 
paragraph  (j)(4](iv)  and  U)(4)(v)  of  this 
section. 

(i)  Certification  of  appropriate 
programs.  Programs  that  meet  the 
criteria  in  paragraphs  U)(4)(i)  (A) 
through  (E)  shall  be  considered 
appropriate  for  conferring  categorical 
eligibility  upon  recipients  of  benefits 
from  the  programs.  If  a  program  does 
not  meet  all  of  these  criteria,  the  State 
agency  may  request  certification  of  the 
program  by  FNS  as  one  that  is 
appropriate  for  categorical  eligibility.  In 
requesting  certification,  the  State  agency 
shall  submit  to  the  appropriate  FNS 
regional  office  a  description  of  the 
program  containing,  at  a  minimum,  the 
following  information:  The  type  of 
assistance  provided,  income  and 
resource  eligibility  limits,  and  the  period 
for  which  GA  is  provided. 

(A)  The  program  must  have  income 
and  resource  eligibility  standards  which 
may  be  separate  frum  or  included  in  the 
benefit  computation; 

(B)  The  program  must  not  serve  a 
population  whose  gross  income  exceeds 
130  percent  of  the  poverty  level,  based 
on  the  Federal  income  poverty  levels 


established  as  provided  in  section  673(2) 
of  the  Community  Services  Block  Grant 
Act  (42  U.S.C.  9902(2); 

(C)  The  program  must  not  serve  a 
population  whose  resources  (as 
determined  by  the  program)  exceed 
$2,000,  including  liquid  resources  and  a 
portion  of  the  value  of  automobiles 
(excluding,  at  the  option  of  the  GA 
program,  the  value  of  low-cost 
automobiles); 

(D)  The  program  must  provide  GA 
benefits  as  defined  in  §  271.2  of  this 
part:  and 

(E)  The  program  must  provide  benefits 
for  at  least  three  consecutive  months 
without  reapplication. 

(ii)  Verification  requirements.  In 
determining  whether  a  household  is 
categorically  eligible,  the  State  agency 
shall  verify  that  each  member  receive* 
PA,  SSI,  or  GA  benefits  from  a  program 
that  meets  the  criteria  in  paragraph 
0)(4)(i)  or  that  has  been  certified  by  FNS 
as  an  appropriate  program  and  that  it 
includes  no  individuals  who  have  been 
disqualified  as  provided  in  paragraph 
(j)(4)(iv)  or  (j)(2)(v)  of  this  section.  The 
State  agency  shall  also  verify  household 
composition  if  it  is  questionable,  in 
accordance  with  {  273.2(f),  in  order  to 
determine  that  the  household  meets  the 
definition  of  a  household  in  (  273.1(a). 

(iii)  Deemed  eligibility  factors.  When 
determining  eligibility  for  a  categorically 
eligible  household,  all  Food  Stamp 
Program  requirements  apply  except  the 
following: 

(A)  Resources.  None  of  the  provisions 
of  S  273.8  apply  to  categorically  eligible 
households  except  the  second  sentence 
of  S  273.8(a]  pertaining  to  categorical 
eligibility  and  S  273.8(i)  concerning 
transfer  of  resources.  The  provision  in 

S  273.10(b)  regarding  resources  available 
the  time  of  the  interview  does  not  apply 
to  categorically  eligible  households. 

(B)  Gross  and  net  income  limits.  None 
of  the  provisions  in  S  273.9(a)  relating  to 
income  eligibility  standards  apply  to 
categorically  eligible  households,  except 
the  fourth  sentence  pertaining  to 
categorical  eligibility.  The  provisions  in 
5  273.10(a)(l)(i)  and  S  273.10(c)  relating 
to  the  income  eligibility  determination 
also  do  not  apply  to  categorically 
eligible  households. 

(C)  Zero  benefit  households.  The 
provision  of  i  273.10(e)(2)(iii)(A)  which 
allows  a  State  agency  to  deny  the 
application  of  a  household  with  three  or 
more  members  entitled  to  no  benefits 
because  its  net  income  exceeds  the  level 
at  which  benefits  are  issued  does  not 
apply  to  categorically  eligible 
households.  All  eligible  households  of 
one  or  two  persons  must  be  provided  the 
minimum  benefit,  as  required  by 

§  273.10(e)(2){ii)(C). 


(D)  Residency. 

(E)  Sponsored  alien  information. 

(iv)  Ineligible  household  members.  No 
person  shall  be  included  as  a  member  of 
an  otherwise  categorically  eligible 
household  if  that  person  is: 

(A)  An  ineligible  alien,  as  defined  in 
I  273.4; 

(B)  An  ineligible  student,  as  defined  in 
S  273.5; 

(C)  Disqualified  for  failure  to  provide 
or  apply  for  an  SSN,  as  required  by 

§  273.6; 

(D)  A  household  member,  not  the  head 
of  household,  disqualified  for  failure  to 
comply  with  a  work  requirement  of 

S  273.7; 

(E)  Disqualified  for  intentional 
program  violation,  as  required  by 
§  273.18; 

(F)  An  SSI  recipient  in  a  cash-out 
State,  as  defined  in  S  273.20;  or . 

(G)  An  individual  who  is 
institutionalized  in  a  nonexempt  facility, 
as  defined  in  S  273.1(e). 

(v)  Ineligible  households.  A  household 
shall  not  be  considered  categorically 
eligible  if: 

(A)  It  refuses  to  cooperate  in 
providing  information  to  the  State 
agency  that  is  necessary  for  making  a 
determination  of  its  eligibility  or  for 
completing  any  subsequent  review  of  its 
eligibihty,  as  described  in  i  273.2(d)  and 
S  273.21(m)(l)(U); 

(B)  The  household  is  disqualified 
because  the  head  of  household  fails  1o 
comply  with  a  work  requirement  of 

S  273.7: 

(C)  The  household  is  ineligible  under 
the  striker  provisions  of  S  273.1(g);  or 

(D)  The  household  is  ineligible 
because  it  knowingly  transferred 
resources  for  the  purpose  of  qualifying 
or  attempting  to  qualify  for  the  Prc^ram, 
as  provided  in  (  273.8(i). 

(vi)  Combination  households. 
Households  consisting  entirely  of 
recipients  of  PA  SSI  and/or  GA  from  ■ 
program  that  meets  the  requirements  of 
S  273.2(j)(4)(i)  shall  be  categorically 
eligible  in  accordance  with  the 
provisions  of  paragraphs  (j)(2)(iii)  and 
(j)(2)(v)  of  this  section  for  members 
receiving  PA  or  SSI  and  provisions  of 
paragraphs  (j)(4)  (iv)  and  (v)  of  this 
section*  for  members  receiving  GA. 


S273.S    [AiTMndcd] 

3.  In  i  273.6,  the  second  sentence  of 
paragraph  (a)  is  amended  by  adding  the 
words  "or  i  273.2(j)(4)"  after  the 
regulatory  citation  "8  27S^)(2)". 

S27SJ    [ARMndtd] 

4.  In  S  273.9,  the  fourth  sentence  of  the 
introductory  text  of  paragraph  (a)  is 
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amended  by  adding  the  words  "or 

§  273.2(j](4]"  after  the  regulatory  citation 

"5  273.2(j)(2)". 

S  273.10    [Amefxted] 

5.  In  5  273.10,  the  third  sentence  of 
paragraph  (g)(l)(ii]  is  amended  by 
removing  the  words  "NPA  food  stamps 
are"  and  adding  in  their  place  the  words 
"food  stamp  application  is"  and  by 
adding  the  words  "or  benefits  from  a 
State  or  local  GA  program"  after  the 
words  "PA  and/or  SSI  benefits". 

§273.18    [Amended] 

6.  In  S  273.18: 

a.  paragraph  (a}(2)  is  amended  by 
adding  the  words  "or  general 
assistance"  after  "public  assistance"; 

b.  paragraph  (b](l](iv]  is  amended  by 
adding  ".  or  GA"  after  "PA";  and 

c.  paragraph  (b)(2)(vi)  is  amended  by 
adding  the  words  "or  GA"  after  "PA". 

Dated:  August  2, 1991. 
Betty  |o  Nelsen, 
Administrator. 
[FR  Doc.  91-18903  Filed  8-6-91;  11.08  am] 
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7  CFR  Parts  273, 274,  and  280 
[Amendment  No.  338] 

Food  Stamp  Program:  Income, 
Deduction  and  Disaster  Provisions 
From  the  Miclcey  Leiand  Memorial 
Domestic  Hunger  Relief  Act 

AGENCY:  Food  and  Nutrition  Service, 
USDA 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  Food  Stamp  Program  regulations  to 
implement  three  Program  provisions 
contained  in  the  Mickey  Leiand 
.Memorial  Domestic  Hunger  Relief  Act. 
The  provisions  of  the  Leiand  Act  which 
are  addressed  in  this  proposed  rule  are: 
(1)  Simplifying  resource  and  eligibility 
determinations  by  expanding  the  criteria 
by  which  a  resource  can  be  considered 
i-naccessible;  (2)  using  a  standard  shelter 
expense  estimate  in  Ueu  of  verification 
for  homeless  households  with  shelter 
costs;  and  (3)  providing  for  issuance  of 
food  stamp  benefits  in  disasters.  The 
p-oposed  rule  should  simplify 
adrninistration  of  the  Food  Stamp 
Program  by  State  and  local  agencies. 
DATES:  Comments  must  be  received  on 
or  before  September  12, 1991  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be 
submitted  to  Judith  M.  Seymour. 
Eligibility  and  Certification  Regulation 
Section,  Certification  Policy  Branch, 
Program  Development  Division,  Food 


Stamp  Program,  Food  and  Nutrition 
Service,  USDA.  3101  Park  Center  Drive. 
Alexandria.  Virginia.  22302.  Comments 
can  also  be  sent  via  fax  to  Ms.  Seymour 
at  (703)  756-4354.  All  written  comments 
will  be  open  for  public  inspection  at  the 
office  of  the  Food  and  Nutrition  Service 
during  regular  business  hours  (8:30  to  5 
p.m..  Monday  through  Friday)  at  3101 
Park  Center  Drive,  Alexandria.  Virginia. 
room  720. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  proposed 
rulemaking  should  be  addressed  to  Ms. 
Seymour  at  the  above  address  or  by 
telephone  at  (703)  756-3496. 
SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12291 /Secretary's 
Memorandum  1521-1 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  Agriculture  Memorandum 
No.  1521-1.  The  Departinent  has 
classified  this  rule  as  nonmajor.  The  rule 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  The 
nde  will  have  htUe  or  no  effect  on  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions.  Further,  the  rule  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  proposed  rule 
and  related  notice(s)  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983), 
this  Program  is  excluded  from  the  scope 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regidatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  of  1980  (5 
U.S.C.  801-612).  Betty  Jo  Nelsen, 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  State  and  local  agencies  that 
administer  the  Program  will  be  the  most 
affected.  Food  Stamp  applicants  and 
recipients  will  be  affected  due  to 
changes  in  shelter  deductions,  allowable 
resource  limits,  and  the  exclusion  of 
certain  payments  previously  counted  as 


income  for  Food  Stamp  Program 
purposes. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Background 

The  Mickey  Leiand  Domestic  Hunger 
Relief  Act  (title  XVU,  Public  Law  101- 
624. 104  Stat.  3783)  made  several 
changes  to  the  Food  Stamp  Act  of  1977, 
as  amended  (7  U.S.C.  2011  et  seq.).  This 
proposed  rulemaking  pertains  to  several 
provisions  of  the  Leiand  Act  which 
affect  homeless  families.  It  also 
simplifies  certain  eligibility 
determination  procedures  to  improve  the 
administration  of  the  Food  Stamp 
Program,  and  addresses  issuance  of  food 
stamps  to  replace  food  destroyed  in  a 
disaster.  These  provisions  are  discussed 
below. 

Simplifying  Resource  and  Eligibility 
Determinations— 7  CFR  273.8 

Currently,  regulations  at  7  CFR 
273.8(c)  describe  both  hquid  and  non- 
liquid  resources  that  are  counted  when 
determining  a  household's  eligibility  for 
food  stamps.  Nonliquid  resources,  such 
as  land,  buildings,  and  licensed  and 
unlicensed  vehicles,  are  included  as 
resources  because  they  can  be 
converted  to  cash.  However,  not  all 
resources  can  be  easily  sold.  An 
example  of  such  property  is  "heir 
property"  where  heirs  inherit  undivided 
fractional  interests  in  a  decedent's 
property  and  the  value  of  the  fractional 
interest  in  the  property  is  less  than  the 
cost  of  selling  the  property. 

At  the  present  time,  property  of  this 
kind  poses  significant  problems  for  both 
State  agencies  administering  the  Food 
Stamp  Program  and  households  applying 
for  benefits.  State  agencies  may  be 
compelled  to  seek  verification  that  the 
household's  interest  in  the  property  has 
no  fair  market  value.  Moreover,  the 
State  agencies  may  be  faced  with 
questions  of  state  property  and  probate 
law.  Current  regulations  do  not  address 
heir  property  specifically;  rather  the 
regulations  focus  in  general  on  the 
accessibility /inaccessibility  of 
resources. 

Section  1719  of  the  Leiand  Act 
amends  section  5(g)  of  the  Food  Stamp 
Act  to  address  the  problem  of  resource 
determination.  Section  1719  requires  the 
Department  to  promulgate  regulations 
by  which  State  agencies  shall  establish 
standards  for  excluding  resources  that, 
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2nd  Sess.,  July  3, 1990,  p.  430. 
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Costs— 7  CFR  273.9 
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income  for  Food  Stamp  Program 
purposes. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Background 

The  Mickey  Leland  Domestic  Hunger 
Relief  Act  (title  XVU.  Public  Law  101- 
624, 104  Stat.  3783)  made  several 
changes  to  the  Food  Stamp  Act  of  1977. 
as  amended  (7  U.S.C.  2011  et  seq.).  This 
proposed  rulemaking  pertains  to  several 
provisions  of  the  Leland  Act  which 
affect  homeless  families.  It  also 
simplifies  certain  eligibility 
determination  procedures  to  improve  the 
administration  of  the  Food  Stamp 
Program,  and  addresses  issuance  of  food 
stamps  to  replace  food  destroyed  in  a 
disaster.  These  provisions  are  discussed 
below. 

Simplifying  Resource  and  Eligibility 
Determinations— 7  CFR  273.8 

Currently,  regulations  at  7  CFR 
273.8(c]  describe  both  hquid  and  non- 
liquid  resources  that  are  counted  when 
determining  a  household's  eligibihty  for 
food  stamps.  Nonliquid  resources,  such 
as  land,  buildings,  and  licensed  and 
unlicensed  vehicles,  are  included  as 
resources  because  they  can  be 
converted  to  cash.  However,  not  all 
resources  can  be  easily  sold.  An 
example  of  such  property  is  "heir 
property"  where  heirs  inherit  undivided 
fractional  interests  in  a  decedent's 
property  and  the  value  of  the  fractional 
interest  in  the  property  is  less  than  the 
cost  of  selling  the  property. 

At  the  present  time,  property  of  this 
kind  poses  significant  problems  for  both 
State  agencies  administering  the  Food 
Stamp  Program  and  households  applying 
for  benefits.  State  agencies  may  be 
compelled  to  seek  verification  that  the 
household's  interest  in  the  property  has 
no  fair  market  value.  Moreover,  the 
State  agencies  may  be  faced  with 
questions  of  state  property  and  probate 
law.  Current  regulations  do  not  address 
heir  property  specifically;  rather  the 
regulations  focus  in  general  on  the 
accessibility /inaccessibihty  of 
resources. 

Section  1719  of  the  Leland  Act 
amends  section  5(g)  of  the  Food  Stamp 
Act  to  address  the  problem  of  resource 
determination.  Section  1719  requires  the 
Department  to  promulgate  regulations 
by  which  State  agencies  shall  establish 
standards  for  excluding  resources  that, 


as  a  practical  matter,  the  household  is 
unlikely  to  be  able  to  sell  for  any 
significant  return  because  the 
household's  interest  is  relatively  slight 
or  because  the  cost  of  selling  the 
household's  interest  would  be  relatively 
great.  Resources  so  identified  would  be 
excluded  as  inaccessible  resources  for 
Food  Stamp  Program  purposes. 

The  House  Conunittee  report  on  the 
Leland  Act  suggests  that  State  agencies 
may  wish  to  consult  with  legal  or  other 
experts  who  can  provide  the  best 
general  guidance  in  identifying  types  of 
resources  that  are  unlikely  to  produce  a 
significant  cash  return  after  sales  and 
legal  charges.  Further,  the  House  report 
instructs  the  Department  to  promulgate 
regulations  that  would  ensure  that  the 
State  agencies'  standards  are  clear  and. 
to  the  extent  practicable,  are  applied 
uniformly  throughout  the  State.  (House 
Report  No.  101-569  part  1, 101st  Cong.. 
2nd  Sess..  July  3, 1990.  p.  430.) 

In  order  to  comply  with  section  1719 
of  the  Leland  Act.  the  Department  is 
proposing  to  amend  7  CFR  273.8(e)  to 
require  State  agencies  to  develop 
standards  for  identifying  those  kinds  of 
resources  that  as  a  practical  matter,  can 
be  considered  inaccessible  as  the 
household  is  unlikely  to  be  able  to  sell 
them  for  any  significant  return  because 
the  household's  interest  is  relatively 
slight  or  because  the  cost  of  selling  the 
household's  interest  would  be  greater 
than  the  value  of  the  resource.  The 
Department  is  proposing  to  exclude  a 
resource  if  it  cannot  be  sold  for  $2,000  or 
more  and  the  cost  of  selling  the  resource 
is  at  least  75%  or  more  of  the  possible 
sale  price.  This  definition  of  "significant 
return"  seeks  to  meet  the  legislative 
intent  to  simplify  resource 
determination.  'The  new  standards  set 
by  each  State  must  be  clear  and,  to  the 
extent  practical,  applied  uniformly 
throughout  the  State. 

Estimates  in  Lieu  of  Verification  for 
Homeless  Households  With  Shelter 
Costs— 7  CFR  273.9 

Present  rules  regarding  the 
determination  of  allowable  shelter  costs 
are  routinely  applied  to  households  in  a 
fixed  living  situation  but  may  pose 
problems  when  determining  allowable 
shelter  costs  of  homeless  households. 
While  some  homeless  households  often 
have  little  or  no  shelter  costs,  others  can 
incur  significant  shelter  expenses.  If  the 
household  is  living  in  a  homeless 
shelter,  either  public  or  private,  they 
may  or  may  not  be  paying  a  fee  to  stay 
there.  Some  homeless  households  may 
be  "doubling  up"  vdth  family  and 
friends  until  they  can  find  permanent 
accommodations.  In  such  situations, 
they  may  be  allowed  to  stay  at  no  cost 


or  charged  for  part  of  the  rent  and/ or 
utility  costs.  When  they  do  pay  for  part 
of  the  rent  and/ or  utility  costs,  the 
household  may  have  Uttle  or  no 
documentation  to  verify  shelter 
payments.  Determining  shelter  costs  for 
homeless  households  is  further 
complicated  by  the  fact  that  their 
expenses  may  vary  month-to-month.  For 
example,  a  household  may  be  in  a 
relative's  home  for  part  of  a  month,  and 
in  a  homeless  shelter  for  the  other  part 

Section  1737  of  the  Leland  Act 
amends  section  11(e)(3)(E)  of  the  Food 
Stamp  Act  to  require  the  Secretary  to 
prescribe  rules  requiring  State  agencies 
to  develop  standard  estimates  of  the 
shelter  expenses  that  may  reasonably 
be  expected  to  be  incurred  by 
households  in  which  all  members  are 
homeless  but  which  are  not  receiving 
free  shelter  throughout  the  month. 
Section  1737  also  provides  that  the 
Secretary  may  issue  regulations  to 
preclude  the  use  of  the  standard  shelter 
estimate  for  homeless  households  with 
extremely  low  shelter  costs.  A  State 
agency  would  use  the  estimates  in 
determining  the  Food  Stamp  allotments 
to  the  households,  unless  a  household 
verifies  higher  expenses. 

Upon  reviewing  section  1737  in 
preparing  the  proposed  rule,  the 
Department  believes  it  should  provide 
specific  regulatory  guidelines  for  State 
agencies  in  this  area  as  it  could  be 
difficult  for  each  State  agency  to  gather 
the  data  necessary  to  obtain  shelter  cost 
estimates  and  the  number  of  homeless 
households  eligible  for  food  stamps  in 
its  State  which  would  enable  State 
agencies  to  develop  standard  shelter 
estimates.  Under  the  proposed 
regulation  State  agencies  may  opt  to 
gather  the  data  necessary  to  obtain 
shelter  cost  estimates  for  homeless 
households.  The  maximum  shelter  cap 
will  be  an  amount  equal  to  50%  percent 
of  the  FY  1991  maximum  shelter 
deduction  for  non-disabled/non-elderly 
households  applicable  for  use  in  a  State. 
The  Department  is  interested  in 
obtaining  data  or  survey  information 
from  State  agencies  on  shelter  costs  for 
homeless  households. 

Accordingly,  the  Department  is 
proposing  to  amend  7  CFR  273.9(d)(5)  by 
adding  a  new  paragraph  (B)  that 
provides  for  a  standard  shelter  expense 
estimate  that  is  equal  to  50  percent  of 
the  Food  Stamp  Program's  FY  1991 
maximum  shelter  cap  for  non-disabled/ 
non-elderly  households  ($93).  The 
standard  shelter  expense  estimate 
would  apply  only  to  those  households 
which  do  incur  a  shelter-related  expense 
during  the  month.  Households  which 
receive  free  housing  and  utilities 


throughout  the  month  shall  not  be 
eligible  for  the  standard  shelter  expense 
estimate  deduction.  Moreover.  homeleM 
households  with  shelter  costs  higher 
than  the  standard  shelter  expense 
estimate  will  need  to  verify  these  shelter 
costs  if  they  want  to  have  such  costs 
used  in  calculating  their  entitlement  to 
an  excess  shelter  deduction.  If  there  is 
no  such  verification,  the  standard 
shelter  expense  estimate  will  be  used. 
Section  1737  of  the  Leland  Act  also 
presents  the  Department  with  the  option 
of  developing  rules  that  would  preclude 
homeless  households  with  low  shelter 
costs  from  claiming  the  standard  shelter 
expense  estimate.  The  House  Committee 
report  on  the  Leland  Act  states  that  the 
homeless  population  is  often  ill- 
equipped  to  deal  with  the  complexity  of 
the  food  stamp  application  process. 
Thus,  one  of  the  purposes  of  section 
1737  is  to  reduce  the  paperwork  for 
homeless  households  in  relation  to 
shelter  expenses.  (House  Report  No.lOl- 
569  part  1, 101st  Cong.,  2nd  Sess..  ]uly  3. 
1990.  p.425).  For  this  reason,  the 
Department  has  decided  not  to  issue 
regulations  to  preclude  homeless 
households  with  extremely  low  shelter 
costs  from  claiming  the  standard  shelter 
expense  estimate.  Homeless  households 
claiming  higher  shelter  expenses  will  be 
given  the  standard  shelter  expense 
estimate  unless  the  household  verifies 
the  higher  shelter  expenses.  By  using  the 
standard  shelter  expense  estimate  for  all 
homeless  households  with  shelter 
expenses,  the  Department  believes 
Program  administration  would  be 
simplified  and  the  paperwork 
requirements  for  the  affected  homeless 
households  would  be  lessened. 

Disaster  Provision  of  the  Leland  Act 

Section  1720  of  the  Leland  Act 
amended  section  5(h)  of  the  Food  Stamp 
Act  to  require  the  Secretary  to  issue 
regulations  providing  emergency  food 
stamp  benefits  to  eligible  households  to 
replace  food  destroyed  in  a  disaster. 
The  emergency  allotments  would  be 
equal  to  the  value  of  food  actually  lost 
in  a  disaster  up  to  a  limit  approved  by 
the  Secretary  not  greater  than  the 
applicable  maximum  monthly  allotment 
for  the  household  size.  Section  1720  also 
provides  that  the  Secretary  shall  adjust 
reporting  and  other  appUcation 
requirements  to  be  consistent  with  what 
is  practicable  under  actual  conditions  in 
an  affected  area,  taking  into 
consideration  the  availability  of  the 
State  agency's  offices  and  personnel  and 
any  damage  to  or  disruption  of 
transportation  and  communication 
facilities.  These  requirements  are 
consistent  with  current  policy  and.  by 
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their  nature,  can  only  be  implemented 
through  evahiation  of  tbe  circumstances 
associated  with  a  specific  disaster. 
Therefore,  no  new  regulatory  language 
is  being  proposed  to  implement  section 
5(h)(3KB)  of  the  Food  Stan^  Act 
Accordingly,  the  Department  is 
proposing  to  add  a  new  paragraph  to  7 
CFR  280.1  to  provide  for  emergency 
allotments  to  eligible  households  to 
replace  food  destroyed  in  a  disaster. 
The  vahie  of  the  emergency  allotments 
would  be  equal  to  the  value  of  food 
actually  lost  and  shall  not  be  greater 
than  the  applicable  maximiim  monthly 
food  stamp  allotment  for  the  household 
size.  Conforming  language  is  also  being 
added  to  7  CFR  274  J(b)(3). 

List  of  Subjects: 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  stamps. 
Fraud,  Grant  pFograms-social  programs, 
Penalties,  Records.  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

7  CFR  Pari  274 

Administrative  practice  and 
procedore.  Food  stamps.  Fraud,  Grant 

program-social  progra.iis.  Reporting  and 
recordkeeping  requirements. 

7CFRPart280 

Disaster  assistance.  Pood  stamps. 
Grant  programs-social  programs, 
Indians. 

Accordingly,  7  CFR  parts  273,  274,  and 
280  are  proposed  to  be  amended  as 
follows: 

(1)  The  authority  citation  of  parts  273i, 
274  and  280  continues  to  read  as  follows: 

Authmay:  7  U.SXL  2011-2031. 

PART  27»-€ERTIFtCATK>M  OF 
EUGIBLE  HOUSEHOLDS 

2.  In  t  273.8,  a  new  paragraph  (eKl8) 
is  added  to  read  as  follows: 


§273^    RMOurc*  sttgibiltty  standards. 

•  *        *        *        • 

(e)  Exclusions  from  resources.  •  •  * 
(18)  Resources  that  households  are 
unable  to  sdl  for  any  significant  return 
because  the  household's  interest  is 
relatively  slight  or  because  the  cost  of 
selling  the  resource  would  be  relatively 
great.  These  excluded  resources  are 
those  with  an  expected  sale  price  of 
$2UXX)  or  less  where  the  cost  of  selling 
the  resource  exceeds  75%  of  the 
expected  sale  price.  State  agencies  shall 
develop  dear  and  uniform  standards  for 
identifying  the  costs  likely  to  be 
associated  with  the  sale  of  various  types 
of  resources  and  the  likely  gross  value 
of  such  resources  as  a  guide  for 
recipients  and  certification  workers  to 
follow  in  determining  whether  or  not  a 

resource  is  accessible. 

***** 

3.  In  §  273.9  paragraph  (d)(5), 
introductory  text  and  paragraphs  (d){5} 
(i)-{v)  are  redesignated  as  paragraph 
(d)(5)  (i)  introductory  text  and 
paragraphs  (d)(5)(i)  (A}-{E)  and  a  new 
paragraph  (d)(5)(ii)  is  added. 

The  addition  reads  as  follows: 

§  273.9    Income  and  deductions. 

•  •        *        *        • 

(d)  Income  deductions.  *  *  * 

[5)  Shelter  costs.  *  *  * 

(ii)  State  agencies  shall  use  a  standard 
shelter  expense  estimate  for  homeless 
households  where  all  members  are 
homeless  and  are  not  receiving  free 
shelter  throughout  the  calendar  month. 
If  State  agencies  opt  to  develop  their 
own  standard  shelter  expense  estimate, 
the  estimate  must  be  consistent  with 
area  shelter  costs.  If  the  State  agency 
does  not  develop  its  own  standard 
shelter  expense  estimate,  then  the 
standard  shelter  expense  estimate  shall 
be  an  amount  equal  to  50  percent  of  the 
Food  Stamp  Program's  FY  1991 
maximum  shelter  cap  for  non-elderly, 
non-disabled  households  ($93).  All 


homeless  households  which  incur 
shelter  costs  shall  be  eligible  for  the 
standard  shelter  expense  esbmate.  The 
standard  shelter  expense  estimate  shall 
be  used  in  calculating  the  shelter 
deduction  for  honteless  households. 
Homeless  households  claiming  shelter 
costs  higher  than  the  standard  shelter 
expense  estimate  shall  be  given  the 
shelter  estimate  as  the  shelter  deduction 
unless  the  higher  shelter  costs  are 
verified  Homeless  households  which 
incur  no  shelter  costs  throughout  the 
month  shall  not  be  eligible  for  the 
standard  shelter  expense  estimate. 


PART  27«— ISSUANCE  AND  USE  OF 
COUPONS 

4.  In  S  274.6,  paragraph  (b)(3)  is 
amended  by  adding  the  words  "Except 
for  households  certified  under  7  CFR 
280,"  to  the  beginning  of  the  first 
sentence. 

PART  280— EMERGENCY  FOOD 
ASSISTANCE  FOR  VICTIMS  OF 
DISASTERS 

5.  Section  280.1  is  amended  by  adding 
two  new  sentences  to  the  end  of  the 
section  to  read  as  follows: 

§  280.t    Interim  disaster  procedures. 
*  *  *  In  addition  to  establishing 
temporary  emergency  standards  of 
eligibility,  the  Secretary  shall  provide 
for  emergency  allotments  to  eligible 
households  to  replace  food  destroyed  in 
a  disaster.  Such  emergency  allotments 
would  be  equal  to  the  vahie  of  tbe  food 
actually  lost  in  such  disaster  but  not 
greater  than  the  applicable  maximum 
monthly  allotment  for  the  household 
size. 

Dated:  August  2, 1991. 
Betty  )o  Netsen, 
Administrator. 
(PR  Doc.  91-18902  Filed  8-8-91: 11:09  am] 
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homeless  households  whkh  incur 
shelter  costs  shall  be  eligible  for  the 
standard  shelter  expense  estimate.  The 
standard  shelter  expense  estimate  shall 
be  used  in  calculating  the  shelter 
deduction  for  homeless  households. 
Homeless  households  clanning  shelter 
costs  higher  than  the  standard  shelter 
expense  estimate  shall  be  given  the 
shelter  estimate  as  the  shelter  deduction 
unless  the  higher  shelter  costs  are 
verified.  Homeless  households  which 
incur  no  shelter  costs  throughout  the 
month  shall  not  be  eligible  for  the 
standard  shelter  expense  estimate. 


PART  274— ISSUANCE  AND  USE  OF 
COUPONS 

4.  In  S  274.6v  paragraph  (b)(3)  is 
amended  by  adding  the  words  "Except 
for  households  certified  under  7  CFR 
280,"  to  the  beginning  of  the  first 
sentence. 

PART  280— EMERGENCY  FOOD 
ASSISTANCE  FOR  VICTIMS  OF 
DISASTERS 

5.  Section  280.1  is  amended  by  adiKng 
two  new  sentences  to  the  end  of  the 
section  to  read  as  follows: 

§  280.t    Interim  disaster  procedures. 
*  *  *  In  addition  to  establishing 
temporary  emergency  standards  of 
eligibility,  the  Secretary  shall  provide 
for  emergency  allotments  to  eligible 
households  to  replace  food  destrojred  in 
a  disaster.  Such  emergency  allotments 
would  be  equal  to  the  vahie  of  the  food 
actually  lost  in  such  disaster  but  not 
greater  than  the  applicable  maximum 
monthly  allotment  for  the  household 
size. 

Dated:  August  2, 1991. 
Betty  )o  Nelsen, 
Administrator. 
[FR  Doc.  91-18902  Filed  8-8-91: 11:09  am) 
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Fefleral 


DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Rnal 
Priorities 

agency:  Department  of  Education. 
ACTION:  Notice  of  final  priorities  for  the 
National  Institute  on  Disability  and 
Rehabilitation  Research. 

summary:  The  Secretary  of  Education 
announces  Hnal  funding  priorities  under 
the  National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR]  for 
fiscal  years  1991-1992  for  a  program  of 
activities  to  support  the  implementation 
of  the  Americans  With  Disabilities  Act 
(ADA). 

EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT 
David  Esquith,  National  Institute  on 
Disabihty  and  Rehabilitation  Research 
(Telephone:  (202)  732-5801).  Deaf  and 
hearing-impaired  individuals  may  call 
(202)  732-5316  for  TDD  services. 
SUPPLEMENTARY  INFORMATION: 
Authority  for  the  dissemination  of 
information  that  will  assist  in  improving 
the  lives  of  individuals  with  disabiHties 
is  contained  in  sections  202  and  204  of 
the  Rehabilitation  Act  of  1973,  as 
amended.  The  specific  provisions 
regarding  the  establishment  of  the 
projects  that  will  assist  in  the 
implementation  of  the  ADA  are  included 
in  the  House  and  Senate  Reports 
accompanying  the  Appropriations  bills 
for  the  Departments  of  Labor,  Health 
and  Human  Services,  and  Education  for 
Fiscal  Year  1991. 

On  May  21, 1991,  the  Secretary 
pubhshed  proposed  priorities  for  this 
program  in  the  Federal  Register  at  56  FR 
23336.  The  Department  received  thirty- 
nine  coniments,  most  of  which  were 
supportive  of  the  proposed  priorities. 
Several  commenters  made  suggestions 
for  the  operation  of  the  program  that 
NBDRR  will  implement  through  the 
administration  of  the  program.  A 
summary  of  these  comments,  and  the 
Secretary's  responses  to  them,  are 
included  as  an  appendix  to  this  notice. 
No  changes  were  made  to  the  priorities 
as  published. 

NIDRR  announces  the  priorities  for 
projects  and  the  special  selection 
criteria  for  these  awards  in  this  notice. 
The  projects  will  be  supported  under  the 
Knowledge  Dissemination  and 
Utilization  Program.  Under  this  program. 


awards  are  made  to  public  and  private 
nonprd^t  and  for-profit  agencies  and 
orsanizatian*.  including  institutkaw  at 
higher  education,  Indian  tribes,  and 
tribal  organizations.  NIDRR  may  make 
awards  for  up  to  60  months,  throogh 
gr^ts  or  cooperative  agreement*. 
NIDRR  regulations  authorize  the 
Secretary  to  establish  priorities  bf 
reserving  funds  to  support  partio^ar 
activities  (see  34  CFR  355.32).  NQXIR 
announces  the  following  absolute 
priorities,  as  authorized  by  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
S  75.105(c)(3).  Only  applications  that  are 
responsive  to  these  priorities  can  be 
funded.  The  publication  of  these  funding 
priorities  does  not  bind  the  Dep>artment 
of  Education  to  fund  projects  onder  any 
or  all  of  these  priorities,  except  aa 
otherwise  provided  by  statute.  Ponding 
of  particular  projects  depends  on  the 
quality  of  the  applications  received  and 
the  funds  available. 

In  this  notice,  NIDRR  announces 
priorities  for  three  types  of  projects. 
There  are  two  priorities  to  estabtiah 
national  peer  training  projects  to 
enhance  the  capacity  of  persons  with 
disabilities  and  their  organizations  to 
facilitate  the  in^itementation  of  the 
ADA;  there  an  three  priorities  for 
projects  to  develop  and  test  technical 
assistance  and  training  programs  in 
three  areas  of  the  Act;  and  a  priority 
that  proposes  ten  Regional  Disabihty 
and  Bnsiness  Accommodation  Centers 
(RDBACs)  that  would  focus  on  providing 
informatioB  and  technical  assistance  to 
employers  and  other  covered  entities  to 
facihtafe  appropriate  implementation  of 
the  ADA,  successful  employment 
outcoines  for  individuals  with 
disabiliti'es,  and  greater  accessibility  in 
public  accommodations. 

Final  Priorities 

Background 

Since  its  establishment  in  1978,  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR; 
formerly  the  National  Institute  ot 
Handicapped  Research)  has  supported 
research  to  improve  the  employnwat 
status  and  promote  the  independence  of 
persons  with  disabilities.  Along  with 
other  research  initiatives,  NID^  has 
supported  research  addressing 
accessible  environments,  assistive 
technology,  job  accommodation 
strategies,  worksite  modifications, 
information  dissemination  and 
utihzation  techniques,  independent 
living,  empowerment  and  self- 
representation,  and  the  nature  ( 
speciflc  disabilities. 


Public  Law  101-336,  the  Americans 
with  Disabilities  Act  (ADA),  was 
SBBCted  on  ]uly  28, 1990,  and  prohibits 
discrimination  against  individuals  with 
disabilities  in  employment,  public 
accommodations,  transportation.  State 
and  local  government  services,  and 
telecommunications.  The  ADA  requires 
a  number  of  Federal  agencies  to  issue 
regulations  and  undertake  technical 
assistance  efforts.  In  most  cases,  the    ^ 
ADA  requires  responsible  agencies  to 
issue  their  final  regulations  within  one 
jrear  of  the  date  of  enactment  and 
develop  technical  assistance  manuals 
and  make  them  available  no  later  than 
180  days  after  the  fmal  regulations  have 
been  published.  Because  of  NIDRR's 
experience  in  supporting  information 
dissemination  and  technical  assistance 
on  issues  related  to  disability,  and  its 
faiformation  base  of  knowledge  resulting 
from  NlDRR-supported  research  and 
demonstration  efforts.  Congress 
provided  additional  funds  to  NIDRR  for 
FY  1991  to  support  a  technical 
assistance  initiative  related  to  the 
implementation  of  the  ADA. 

The  Senate  Report  accompanying  the 
Departments  of  Labor,  Health  and 
Hainan  Services,  and  Education,  and 
Related  Agencies  Appropriation  Bill. 
1991  (Senate  Report  No.  101-516)  frames 
NIDRR's  task  in  broad  terms,  referring 
to  funding  for  "technical  assistance 
related  to  implementation  of  the 
Americans  with  DisabiUties  Act."  The 
Hoose  Appropriations  Report  (I-I.R.  101- 
691)  n  Biore  specific  and  oriented  to 
employment,  directing  NIDRR  to  fund 
*****  up  to  ten  new  regional  centers  on 
disability.  The  primary  focus  of  this  new 
program  is  to  ensure  that  information 
and  expertise  are  avaiLble  on  how  to 
make  reasonable  accommodations  for 
disabled  employees  in  the  work  setting." 
The  Conference  Report  did  not  discuss 
the  issue. 

As  suggested  by  the  House  in  its  1991 
Appropriations  Report,  NIDRR  has 
consulted  with  a  range  of  relevant 
Federal  agencies,  including  the 
Department  of  Justice,  the  Equal 
Employment  Opportunity  Commission, 
the  President's  Committee  on  the 
Employment  of  People  with  Disabilities, 
and  the  National  Council  on  Disability, 
as  well  as  with  representatives  from 
bnsiness  and  disability  organizations,  to 
develop  a  responsive  and  meaningful 
program  that  will  complement  the 
planned  efforts  of  other  public  and 
private  agencies.  These  priorities  were 
developed  on  the  basis  of  these 
cansahations  along  with  references  to 
NIDRR's  existing  knowledge  base  of 
disability-related  information.  NIDRR 
I  to  continue  to  coordinate 


activities  under  this  program  y 
Federal  agencies  and  with  oth( 
and  private  initiatives  to  imple 
ADA. 

In  response  to  the  Congress! 
directives  and  the  needs  expre 
the  representatives  of  disabilit 
business  organizations  that  NI 
consulted.  NIDRR  will  establis 
program  of  regional  centers — t 
Regional  Disability  and  Businc 
Acconunodation  Centers  (RDB 
that  will  address  a  wide  range 
related  to  implementation  of  t) 
but  will  place  particular  emphi 
employment  and  public  accom 
issues.  At  the  same  time,  NIDF 
support  three  projects  to  prodi 
set  of  training  materials,  resou 
references  that  will  be  used  bj 
centers  in  their  technical  assis 
efforts  and  by  others  providing 
and  technical  assistance  relat< 
emplojTnent.  public  accommo( 
and  telecommunications  requi 
the  ADA.  In  addition,  NIDRR  i 
support  twp  national  peer  trail 
projects  aimed  at  enhancing  tl 
knowledge  of  the  ADA  and,  th 
capacity  of  organizations  of  ai 
persons  with  disabilities,  as  w 
capacities  of  individuals  with 
disabilities,  to  facilitate  the 
implementation  of  the  ADA. 

Table  of  Contents 

National  Peer  Training  Projects 

l^ocal  Capacity-Building  in  Inde] 
Living  Centers 

Peer  and  Family  Training  NetW( 
Materials  Development  Projects 

Accesaibility/Public  Accommoc 

Employment 

Communication  and  Telecommi 
Regional  Disability  and  Business 
Accommodation  Centers 

Priorities  for  National  Peer  Tri 
Projects 

NIDRR  believes  that  the  full 
of  the  ADA  can  be  realized  or 
individuals  who  are  protected 
Act  are  aware  of  the  provisior 
law  and  of  their  rights  and 
responsibilities  under  the  Act. 
persons  with  disabilities  and 
organizations  of  and  for  indivi 
disabilities  have  both  an  incer 
see  the  law  successfully  imple 
and  the  experience  and  know! 
facilitate  that  implementation. 

Applicants  for  peer  training 
must  present  a  plan  that  desci 
national  tai^et  population,  eqi 
dispersed  geographically  throi 
nation,  for  the  training,  presen 
method  for  reaching  a  diverse 
population,  describes  types  of 
approaches,  which  may  incluc 
the-trainera,  multimedia  desig 
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Public  Law  101-336.  the  Americans 
with  Disabilities  Act  (ADA),  was 
enacted  on  July  28, 1990,  and  prohibits 
discrimination  against  individuals  with 
disabilities  in  employment,  public 
accommodations,  transportation.  State 
and  local  government  services,  and 
telecommunications.  The  ADA  requires 
a  number  of  Federal  agencies  to  Issue 
regulations  and  undertake  technical 
assistance  efforts.  In  most  cases,  the    ^ 
ADA  requires  responsible  agencies  to 
issue  their  final  regulations  within  one 
year  of  the  date  of  enactment  and 
develop  technical  assistance  manuals 
and  make  them  available  no  later  than 
180  days  after  the  fmal  regulations  have 
been  pablished.  Because  of  NIDRR's 
experience  in  supporting  information 
dtesemination  and  technical  assistance 
on  issues  related  to  disability,  and  its 
faiformation  base  of  knowledge  resulting 
from  NIDRR-supported  research  and 
demonstration  efforts,  Congress 
provided  additional  funds  to  NIDRR  for 
FY  1991  to  support  a  technical 
assistance  initiative  related  to  the 
is^)lementation  of  the  ADA. 

The  Senate  Report  accompanying  the 
Departments  of  Labor.  Health  and 
Haman  Services,  and  Education,  and 
Related  Agencies  Appropriation  Bill, 
1991  (Senate  Report  No.  101-516)  frames 
NIDRR's  task  in  broad  terms,  referring 
to  funding  for  "technical  assistance 
related  to  implementation  of  the 
Americans  with  DisabiUties  Act."  The 
House  Appropriations  Report  (H.R.  101- 
591)  n  Biore  specific  and  oriented  to 
employment,  directing  NIDRR  to  fund 
*****  up  to  ten  new  regional  centers  on 
disability.  The  primary  focus  of  this  new 
program  is  to  ensure  that  information 
and  expertise  are  avaiLble  on  how  to 
make  reasonable  accommodations  for 
disabled  employees  in  the  work  setting." 
The  Conference  Report  did  not  discuss 
the  issue. 

As  suggested  by  the  House  in  its  1991 
Appropriations  Report.  NIDRR  has 
consulted  with  a  range  of  relevant 
Federal  agencies,  including  the 
Department  of  justice,  the  Equal 
Employment  Opportunity  Commission, 
the  President's  Conunittee  on  the 
Employment  of  People  with  Disabilities, 
and  the  National  Council  on  Disability, 
as  well  as  with  representatives  from 
business  and  disability  organizations,  to 
develop  a  responsive  and  meaningful 
program  that  will  complement  the 
planned  efforts  of  other  public  and 
private  agencies.  These  priorities  were 
developed  on  the  basis  of  these 
cansaftations  along  with  references  to 
NIDRR's  existing  knowledge  base  of 
disability-related  information.  NIDRR 
'  to  continue  to  coordinate 


activities  under  this  program  with  other 
Federal  agencies  and  with  other  public 
and  private  initiatives  to  implement  the 
ADA. 

In  response  to  the  Congressional 
directives  and  the  needs  expressed  by 
the  representatives  of  disability  and 
business  organizations  that  NIDRR  has 
consulted.  NIDRR  will  establish  a 
program  of  regional  centers — the 
Regional  Disability  and  Business 
Acconunodation  Centers  (RDBACs)^ 
that  will  address  a  wride  range  of  issues 
related  to  implementation  of  the  ADA, 
but  will  place  particular  emphasis  on 
employment  and  public  accommodation 
issues.  At  the  same  time,  NIDRR  will 
support  three  projects  to  produce  a  core 
set  of  training  materials,  re80iut:es,  and 
references  that  will  be  used  by  the 
centers  in  their  technical  assistance 
efforts  and  by  others  providing  training 
and  technical  assistance  related  to  the 
emplojTnent.  public  accommodations, 
and  telecommunications  requirements  of 
the  ADA.  In  addition,  NIDRR  will 
support  two  national  peer  training 
projects  aimed  at  enhancing  the 
knowledge  of  the  ADA  and,  thereby,  the 
capacity  of  organizations  of  and  for 
persons  with  disabilities,  as  well  as  the 
capacities  of  individuals  with 
disabilities,  to  facilitate  the 
implementation  of  the  ADA. 
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Priorities  for  National  Peer  Training 
Projects 

NIDRR  believes  that  the  full  potential 
of  the  ADA  can  be  realized  only  if  the 
individuals  who  are  protected  under  the 
Act  are  aware  of  the  provisions  of  the 
law  and  of  their  rights  and 
responsibilities  imder  the  Act.  Further, 
persons  with  disabilities  and 
organizations  of  and  for  individuals  with 
disabilities  have  both  an  incentive  to 
see  the  law  successfully  implemented 
and  the  experience  and  knowledge  to 
facilitate  that  implementation. 

Applicants  for  peer  training  projects 
must  present  a  plan  that  descril>es  a 
national  tai^et  population,  equitably 
dispersed  geographically  throughout  the 
nation,  for  the  training,  presents  a 
method  for  reaching  a  diverse  target 
populatioa  describes  types  of  training 
approaches,  which  may  include  training- 
the-trainers,  multimedia  designs, 


providing  training  at  national.  State,  or 
regional  meetings  of  organizations 
representing  the  target  population,  or 
other  approaches  that  maximize  impact 
with  the  available  resources.  Apphcants 
must  detail  their  plans  for  dissemination 
and  utilization  of  their  products  as  well 
as  evaluation.  Applicants  for  these 
projects  must  provide  evidence  that  they 
include  individuals  with  disabilities  or 
their  family  members  or  representatives 
in  all  aspects  of  the  planning. 
managemenL  implementation,  and 
evaluation  of  the  training  activity. 
Applicants  must  identify  key  staff  that 
are  available  and  will  be  assigned  as 
project  staff.  Grantees  virill  be  expected 
to  submit  reports  and  materials  to 
NIDRR.  the  National  Rehabilitation 
Information  Center  and  other 
appropriate  clearinghouses. 

Peer  Training  for  Local  Capacity- 
Building  in  Independent  Living  Centers 

It  is  imperative  that  we  take 
advantage  of  existing  resources  in  local 
commimities  and  develop  their  capacity 
to  facilitate  the  smooth  implementation 
of  the  ADA  There  are  over  400 
Independent  Living  centers  (ILCs)  in  the 
United  States  that  emphasize  consiuner 
control  and  peer  services.  These  ILCs 
are  natural  resources  that  will  have  an 
awareness  of  the  ADA  and  a  strong 
incentive  to  promote  its  full 
implementation.  However.  ILC  staff, 
peer  associates,  and  volunteers  can  be 
more  effective  in  these  ADA  facilitation 
roles  if  they  develop  a  solid  expertise. 

Applicants  for  funding  under  this 
priority  must  provide  a  plan  for  peer 
training  that  maximizes  the  roles  of 
individuals  with  disabilities  in  the 
planning  and  operation  of  the  training 
program.  Applicants  must  provide 
evidence  of  their  ability  to  have  a 
nationwide  scope,  and  must 
demonstrate  the  availability  of  staff  and 
facilities  to  begin  immediately  to 
implement  the  grant  activities.  The 
project  must  develop  training  materials 
and  curricida  that  applies  to  all 
individuals  with  disabilities  who  are 
covered  under  the  ADA  and  which  can 
be  used  by  all  ILCs. 

A  project  to  be  funded  under  this 
priority  will 

•  Provide  training  to  ILC  staff, 
associates,  and  volunteers  on  the 
requirements  of  the  ADA 

•  Provide  the  ILC  staff,  associates, 
and  volunteers  with  general  awareness 
training  on  types  of  accommodations 
that  can  be  made,  innovative 
approaches  to  accommodations,  and 
low  cost  accommodations; 

•  Provide  training  and  technical 
assistance  to  ILC  staff,  associates,  and 
volunteers  to  enhance  their  capacity  to 


deliver  training,  information,  publicity. 
and  educational  programs  in  their 
communities  at)Out  the  ADA; 

•  Provide  follow-up  and 
reinforcement  of  training,  consultation, 
or  technical  assistance  to  ILC  staff, 
associates,  and  volunteers  as  needed  by 
trainees; 

•  Assist  ILC  staff,  associates,  and 
volunteers  as  needed  by  trainees  to 
select  and  maintain  resource  files  of 
instructional  materials  for  various  types 
of  audiences,  such  as  individuals  with 
various  types  of  disabilities  and  their 
families  or  representatives  and  service 
providers  from  various  service  systems, 
including  in  these  resource  files 
videotapes,  audiocassettes.  visual 
presentations,  posters,  brochures, 
computer  demonstrations,  and  other 
media  presentations; 

•  Provide  training  to  ILC  staff, 
associates,  and  volunteers  in  various 
methods  to  promote  awareness  and 
implementation  of  the  ADA  such  as 
displays  of  model  accommodations  in 
malls  or  at  fairs,  recognition  and  award 
ceremonies,  use  of  local  media 
presentations,  and  poster  or  essay 
contests; 

•  Provide  ti-aining  to  ILC  staff, 
associates,  and  volunteers  on  ways  to 
use  existing  community  facilities  and 
resources,  such  as  conununity  colleges, 
voluntary  associations,  or  public  access 
chaimels  to  promote  implementation  of 
the  ADA; 

•  Begin  training  of  ILC  staff, 
associates,  and  volunteers  within  three 
months  of  the  grant  award  and  have 
trained  an  adequate  number  of  ILCs  that 
can  respond  to  community  needs  at  the 
effective  dates  of  specific  tiUes  of  the 
Act;  and 

•  Coordinate  their  technical 
assistance  and  training  activities  with 
those  of  other  agencies  that  provide 
technical  assistance  on  the  ADA,  such 
as  the  Equal  Employment  Opportunity 
Commission  and  the  Department  of 
lustice.  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  and  with  the  Peer  and 
Family  Training  Network  project  the 
Materials  Development  Projects,  and  the 
RDfiACs  to  be  funded  under  these 
priorities. 

Peer  and  Family  Training  Network 

In  order  for  the  potential  benefits  of 
the  ADA  to  be  fully  reahzed.  the 
intended  beneficiaries  must  be  aware  of 
the  provisions  of  the  statute,  the 
practical  interpretation  of  those 
provisions,  methods  to  facilitate 
implementation  of  the  statute,  and 
sources  of  assistance.  This  priority  is 
intended  to  accomplish  those  objectives 
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by  developing  a  peer  and  family  training 
network  in  which  indivaduals  with 
disabilities  or  their  parents  or  other 
family  members  will  provide  training  to 
their  peers  throughout  the  country  to 
enhance  their  awareness  of:  (1)  The 
provisions  of  the  ADA;  (2)  their  rights 
aad  responsibilities  under  the  Act;  (3) 
effective  ways  in  which  the 
employment,  public  accommodations, 
and  telecommunication  provisions  of  the 
Act  can  be  implemented;  and  (4)  local 
and  national  resources  available  for 
expert  assistance  in  resolving  issues 
such  as  interpretation,  reasonable 
accommodations,  or  technical  aspects  of 
compliance,  that  may  arise  concerning 
the  implementation  of  the  provisions  of 
the  ADA. 

This  training  network  must  apply 
innovative  approaches  to  the  delivery  of 
training,  including  training-the-trainers, 
training  the  target  population  in  such 
settings  as  organization  meetings  and 
conventions,  supported  employment 
programs,  school  transition  programs, 
parent  and  advisory  groups  involved  in 
special  education  programs,  parent 
outreach  projects,  and  similar  programs 
that  reach  the  target  population.  The 
project  shall  prepare  individuals  with 
disabilities  and  their  family  members  or 
representatives  to  develop  their  own 
skills  and  awareness,  and  also  prepare 
them  to  train  other  groups  in  the 
community,  including  peers  and  covered 
entities.  The  training  may  include 
developing  the  capacity  of  local 
disability  organizations  to  serve  as 
community  resources. 

Applicants  for  support  under  this 
project  must  demonstrate  representation 
of  and  an  ability  to  reach  individuals 
with  various  types  of  disabilities — 
including  developmental,  cognitive, 
emotional,  physical,  and  sensory 
impairments — and  their  families. 
Applicants  may  propose  various  ■ 
effective  means  of  delivering  the 
training,  including  through  subcontracts 
that  are  made  with  organizations  that 
also  represent  individuals  with 
disabilities  and  their  families.  The 
training  provided  for  under  this  priority 
must  begin  within  three  months  of  the 
grant  award  and  additional  training  and 
related  activities  will  be  phased  in  over 
the  three  year  period  of  the  grant. 

A  project  to  be  funded  under  this 
priority  will: 

•  Provide  training  to  individuals  with 
disabilities  and  their  families,  by 
individuals  with  disabilities  or  family 
members,  on  the  provisions  of  the  ADA 
and  on  methods  to  facilitate  the 
implementation  of  the  ADA; 

•  Train  individuals  with  disabilities 
and  their  family  members  to  become 
trainers  of  their  peers  and  of  other  key 


individuals  in  their  communities, 
including  employers  and  public  or 
private  service  providers  and 
administrators; 

•  Develop  the  capacity  of 
organizations  of  and  for  individuals  with 
disabilities  to  provide  information, 
training,  technical  assistance,  and 
education  about  the  ADA  within  their 
communities,  particularly  to  persons 
with  disabilities  and  their  families,  or  to 
organizations  representing  individuals 
with  disabilities  or  those  who  provide 
services  to  them; 

•  Coordinate  and  cooperate  with  the 
Peer  Training  for  Local  Capacity- 
Building  in  Independent  Living  Centers 
project,  the  Materials  Development 
Projects,  and  the  RDBACs  described  in 
this  notice,  and  share  information  with 
these  and  other  relevant  entities;  and 

•  Coordinate  their  technical 
assistance  and  training  activities  with 
those  of  other  agencies  that  provide 
technical  assistance  on  the  ADA,  such 
as  the  Equal  Employment  Opportunity 
Commission,  the  Department  of  Justice, 
and  the  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

Selection  Criteria 

The  regulations  that  apply  to  the 
Knowledge  Dissemination  and 
Utilization  program,  34  CFR  355,  apply 
to  these  priorities.  However,  because  of 
the  specialized  nature  of  these  activities 
and  the  potential  importance  of  these 
projects  to  the  successful 
implementation  of  the  Americans  with 
Disabilities  Act.  NIDRR  has  added 
several  factors  to  the  selection  criteria 
in  34  CFR  350.34  by  which  applications 
under  these  priorities  will  be  evaluated. 
NIDRR  has  added  60  points  to  the 
selection  criteria  for  these  projects,  so 
that  the  maximum  possible  score  for  an 
application  in  j  350.33(e)  is  increased  to 
160  points.  NIDRR  has  distributed  the 
additional  points  as  follows: 

(1)  The  applicant  demonstrates  that 
individuals  with  disabilities,  or  where 
appropriate,  their  family  members  will 
plan,  manage,  implement,  and  evaluate 
the  project.  (Weight:  4;  Total  Points:  20) 

(2)  The  apphcant  proposes  an 
effective  approach  to  the  timely  delivery 
of  training  in  formats  and  styles  that  are 
accessible  to  individuals  with  a  range  of 
sensory,  communication,  cognitive,  and 
learning  disabilities.  (Weight:  4;  Total 
Points:  20)  «' 

(3)  The  apphcant  demonstrates  an 
ability  to  begin  immediate  project 
operations,  demonstrates  that  key  staff 
and  facilities  are  currently  available, 
and  demonstrates  an  ability  to  achieve  a 
comprehensive  nationwide  program 
within  the  three  year  period  of  the 


project.  (Weight:  4;  Total  Points:  20) 
(Approved  by  the  Office  of  Management 
and  Budget  under  Control  No.  1820- 
0027) 

Priorities  for  Materials  Development 
Projects 

In  order  to  ensure  that  the  RDBACs 
have  high  quality,  uniform  materials  to 
distribute  and  to  make  accessible 
training  materials  available  to  various 
segments  of  the  population  that  need  to 
know  about  the  ADA,  NIDRR  announces 
priorities  for  projects  to  develop  and  test 
new  informational  and  instructional 
materials. 

NIDRR  expects  that  the  target 
audiences  for  the  RDBACs,  as  well  as 
the  other  populations  likely  to  make  use 
of  these  materials,  wilThave  a  wide 
range  of  information  processing  styles 
and  interests.  As  a  result,  the  materials 
that  the  RDBACs  distribute  and  the 
training  that  they  provide  must  cover  a 
broad  range  of  topics,  use  a  number  of 
different  visual,  auditory,  and 
experiential  media,  be  available  in  a 
variety  of  accessible  formats,  and  be 
presented  so  as  to  be  understandable  to 
a  range  of  target  audiences  with 
cognitive  or  linguistic  di^erences.  In 
order  to  ensure  the  usefulness  and 
appropriateness  of  the  materials 
developed  by  these  projects,  NIDRR 
requires  that  persons  with  disabiUties 
and  their  families  must  be  involved  in 
the  development  of  these  materials  and 
resources  to  the  maximum  extent 
feasible. 

NIDRR  will  support  three  two-year 
grants  or  cooperative  agreements  for 
materials  and  resource  development  and 
testing.  These  materials  and  resources 
will  be  available  to  the  RDBACs  and  to 
the  national  peer  training  projects  for 
reproduction  to  be  distributed  and 
disseminated  regionally  and  nationally. 
They  will  also  be  available  for  use  in 
further  public  information,  technical 
assistance,  and  training  activities 
conducted  by  the  grantees  or  by  other 
interested  entities.  Grantees  will  be 
expected  to  submit  reports  and 
materials  to  NIDRR,  the  National 
Rehabilitation  Information  Center  and 
other  appropriate  clearinghouses. 

Using  a  variety  of  media,  these 
grantees  will  develop  materials  and 
resources  for  use  by,  and  with, 
employers,  disability  organizations, 
commercial  estabhshments,  labor 
unions.  State  and  local  government 
agencies,  service  providers,  voluntary 
organizations,  and  the  general  public.  In 
addition,  the  grantees  will  develop 
training  materials  that  can  be  used  by 
trainers,  employers,  and  disability 
groups.  These  materials  and  resources 


will  include,  but  not  be  limited 
Checklists,  self-assessment  gui 
videotapes,  audiotapes,  self-gu 
instructional  materials,  inform 
guides,  manuals,  curricula,  anc 
reference  lists.  The  products  ol 
grants  must  be  developed  in  a 
media  and  formats  so  as  to  be 
understandable  by  a  wide  aud 
varying  information  processing 
and  abilities.  Each  of  the  mate 
developed  by  the  grants  must  1 
tested  prior  to  final  productioii 
for  these  materials  to  have  ma 
impact  on  the  implementation 
ADA  NIDRR  requires  that  gra 
capable  of  producing  high  qua 
materials  in  a  short  time  perioi 
able  to  complete  initial  materii 
first  three  months  of  the  projet 
NIDRR  announces  three  pric 
for  materials  development  pro 
intends  to  make  one  award  in 
the  three  areas:  (1)  Accessibili 
public  accommodation;  (2)  emi 
and  (3)  communication  and 
telecommunication.  NIDRR  ha 
identified  four  primary  target  i 
for  the  materials  and  resource 
and  recognizes  that  numerous 
secondary  target  audiences  ex 
four  principal  audiences  are:  F 
with  disabilities  and  their  fam 
employers;  public  and  private 
that  operate  public  accommod 
and  public  and  private  service 
providers.  Some  of  the  second 
populations  include  health  car 
providers,  educators,  joumalis 
the  general  pubUc.  Each  of  the 
must  ensure  that  its  products  < 
tailored  to  the  primary  target  i 
identified  by  NIDRR. 

1.  Accessibility  and  Public 
Accommodation 

The  concepts  of  accessibilit 
public  accommodation  must  b 
within  the  context  of  impleme: 
ADA.  Examples  of  issues  that 
to  emerge  include:  the  accessi' 
places  of  public  accommodatii 
stores,  restaurants,  hotels;  the 
accessibility  of  public  facilitie 
and  operated  by  State  and  loc 
governments — e.g.,  parks,  mm 
office  buildings;  and  the  adapt 
equipment,  instructions,  guide 
informational  materials  used  I 
care  providers.  The  primary  tj 
audiences  for  this  material  arc 
general  business  community  a 
and  local  governments. 

The  project  to  be  funded  im 
priority  will: 

•  Develop  or  identify  and  a 
administered  survey  guides,  c! 
and  other  instruments  that  cai 
by  the  target  audiences  to  eva 
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project.  (Weight:  4;  Total  Points:  20) 
(Approved  by  the  Office  of  Management 
and  Budget  under  Control  No.  1820- 
0027) 

Priorities  for  Materials  Development 
Projects 

In  order  to  ensure  that  the  RDBACs 
have  high  quality,  uniform  materials  to 
distribute  and  to  make  accessible 
training  materials  available  to  various 
segments  of  the  population  that  need  to 
know  about  the  ADA,  NIDRR  announces 
priorities  for  projects  to  develop  and  test 
new  informational  and  instructional 
materials. 

NIDRR  expects  that  the  target 
audiences  for  the  RDBACs,  as  well  as 
the  other  populatioiisUkely  to  make  use 
of  these  materials,  wHThave  a  wide 
range  of  information  processing  styles 
and  interests.  As  a  result,  the  materials 
that  the  RDBACs  distribute  and  the 
training  that  they  provide  must  cover  a 
broad  range  of  topics,  use  a  number  of 
different  visual,  auditory,  and 
experiential  media,  be  available  in  a 
variety  of  accessible  formats,  and  be 
presented  so  as  to  be  understandable  to 
a  range  of  target  audiences  with 
cognitive  or  linguistic  di^erences.  In 
order  to  ensure  the  usefulness  and 
appropriateness  of  the  materials 
developed  by  these  projects,  NIDRR 
requires  that  persons  with  disabiUties 
and  their  families  must  be  involved  in 
the  development  of  these  materials  and 
resources  to  the  maximum  extent 
feasible. 

NIDRR  will  support  three  two-year 
grants  or  cooperative  agreements  for 
materials  and  resource  development  and 
testing.  These  materials  and  resources 
will  be  available  to  the  RDBACs  and  to 
the  national  peer  training  projects  for 
reproduction  to  be  distributed  and 
disseminated  regionally  and  nationally. 
They  will  also  be  available  for  use  in 
further  pubUc  information,  technical 
assistance,  and  training  activities 
conducted  by  the  grantees  or  by  other 
interested  entities.  Grantees  will  be 
expected  to  submit  reports  and 
materials  to  NIDRR,  the  National 
Rehabilitation  Information  Center  and 
other  appropriate  clearinghouses. 

Using  a  variety  of  media,  these 
grantees  will  develop  materials  and 
resources  for  use  by,  and  with, 
employers,  disability  organizations, 
commercial  estabhshments,  labor 
unions.  State  and  local  government 
agencies,  service  providers,  voluntary 
organizations,  and  the  general  public.  In 
addition,  the  grantees  will  develop 
training  materials  that  can  be  used  by 
trainers,  employers,  and  disability 
groups.  These  materials  and  resources 


will  include,  but  not  be  limited  to: 
Checklists,  self-assessment  guides, 
videotapes,  audiotapes,  self-guided 
instructional  materials,  information 
guides,  manuals,  curricula,  and 
reference  lists.  The  products  of  the 
grants  must  be  developed  in  a  variety  of 
media  and  formats  so  as  to  be 
understandable  by  a  wide  audience  with 
varying  information  processing  styles 
and  abilities.  Each  of  the  materials 
developed  by  the  grants  must  be  field- 
tested  prior  to  final  production.  In  order 
for  these  materials  to  have  maximum 
impact  on  the  implementation  of  the 
ADA  NIDRR  requires  that  grantees  be 
capable  of  producing  high  quality 
materials  in  a  short  time  period,  and  be 
able  to  complete  initial  materials  in  the 
first  three  months  of  the  projects. 

NIDRR  announces  three  priority  areas 
for  materials  development  projects  and 
intends  to  make  one  award  in  each  of 
the  three  areas:  (1)  Accessibility  and 
public  accommodation:  (2)  employment; 
and  (3)  communication  and 
telecommunication.  NIDRR  has 
identified  four  primary  target  audiences 
for  the  materials  and  resources  grants 
and  recognizes  that  numerous 
secondary  target  audiences  exist.  These 
four  principal  audiences  are:  Persons 
with  disabilities  and  their  families; 
employers;  pubUc  and  private  entities 
that  operate  public  accommodations; 
and  public  and  private  service 
providers.  Some  of  the  secondary  target 
populations  include  health  care 
providers,  educators,  joumahsts,  and 
the  general  public.  Each  of  the  grantees 
must  ensure  that  its  products  are 
tailored  to  the  primary  target  audiences 
identified  by  NIDRR. 

1.  Accessibility  and  Public 
Accommodation 

The  concepts  of  accessibility  and 
public  accommodation  must  be  viewed 
within  the  context  of  implementing  the 
ADA.  Examples  of  issues  that  are  likely 
to  emerge  include:  the  accessibiUty  of 
places  of  public  accommodation — e.g., 
stores,  restaurants,  hotels;  the 
accessibility  of  public  facilities  ov^med 
and  operated  by  State  and  local 
governments — e.g.,  parks,  museums, 
office  buildings;  and  the  adaptation  of 
equipment,  instructions,  guidelines,  and 
informational  materials  used  by  health 
care  providers.  The  primary  target 
audiences  for  this  material  are  the 
general  business  community  and  State 
and  local  governments. 

The  project  to  be  funded  under  this 
priority  will: 

•  Develop  or  identify  and  adapt  self- 
administered  survey  guides,  checklists, 
and  other  instruments  that  can  be  used 
by  the  target  audiences  to  evaluate  the 


accessibility  of  a  facility  to  individuals 
of  all  ages  with  disabihties  and  have 
these  materials  in  trial  application 
within  three  months  of  the  date  of  the 
award; 

•  Develop  or  adapt  training  materials 
and  resources  that  will  enhance  the 
skills  and  ability  of  the  recipients  of  the 
technical  assistance  or  training  to  make 
an  environment,  function,  or  service 
accessible  to  persons  of  all  ages  with 
disabilities,  and  place  at  least  some  of 
these  materials  into  trial  applications 
within  six  months  of  the  date  of  the 
award; 

•  Develop  or  package  information  on 
design  alternatives  for  renovations, 
refurtjishing,  refurnishing,  or 
construction,  including  low-cost  options, 
and  begin  trial  application  of  these 
materials  within  nine  months  of  the  date 
of  the  award; 

•  Pilot  test  the  materials  developed 
on  appropriate  target  audiences,  which 
in  all  cases  must  include  individuals 
with  various  types  of  disabilities  and 
representatives  of  covered  entities, 
evaluate  their  effectiveness,  and  modify 
the  materials  as  needed; 

•  Coordinate  the  development, 
repackaging,  and  dissemination  of 
materials  with  the  Architectural  and 
Transportation  Barriers  Compliance 
Board,  the  Department  of  Justice,  and 
other  agencies  that  provide  technical 
assistance  on  the  public 
accommodations  provisions  of  the  ADA; 

•  Assure  that  all  materials  are 
developed  in  more  than  one  format  to 
accommodate  various  Individual 
communication  modes; 

•  Provide  copies  of  all  materials  along 
with  a  final  report  to  NIDRR  and  file  the 
final  report  with  the  National 
Rehabilitation  Information  Center 
(NARIC);  and 

•  Coordinate  their  technical 
assistance  and  training  actiAdties  with 
those  of  other  agencies  that  provide 
technical  assistance  on  the  ADA  such 
as  the  Equal  Employment  Opportimity 
Commission  and  the  Department  of 
Justice. 

(2)  Employment 

The  ADA  establishes  a  number  of 
important  safeguards  regarding  the 
employment  of  a  person  with  a 
disability.  These  provisions  affect  the 
entire  continuum  of  employment,  bom 
initial  activities  such  as  job 
development  recruitment  and 
interviewing,  through  all  aspects  of 
employment  including  the  use  of 
reasonable  accommodations,  employee 
benefits,  and  job  structure  and  retention. 
In  order  for  &ese  safeguards  to  promote 
opportxuiities  for  employment, 
employers  and  persons  with  disabilities 


need  information,  training,  and 
materials  that  will  enable  them  to 
transform  the  ADA's  safeguards  into 
routine  business  practices.  To  meet  the 
requirements  of  the  ADA,  employers 
will  need  to  be  Hexible  and  resourceful 
regarding  job  accommodations  that  do 
not  result  in  undue  hardship;  must  be 
familiar  with  the  array  of  job  and 
employment  strategies  and  have  a 
readily  available  pool  of  expertise  and 
information  about  existing  technology 
and  strategies  for  individuals  of  all  ages. 

The  ADA  is  expected  to  lead  to 
increased  employment  among  persons 
with  disabilities,  and  as  a  result  a  wider 
audience  of  employers  will  need 
infonnation  addressing  workplace 
issues  relating  to  employees  with 
disabilities.  These  include,  among 
others,  issues  of  employee  benefits, 
insurance  coverage,  labor  relations,  tax 
incentives,  promotions,  job  retention, 
and  physical  accommodations  at  the 
workplace. 

The  principal  target  populations  for 
these  materials  are  individual  employers 
and  employer  organizations,  individuals 
with  disabilities  and  dieir  organizations, 
vocational  rehabilitation  agencies, 
insurance  providers,  and  State  and  local 
governments. 

The  project  to  be  funded  under  this 
priority  will: 

•  Develop  training  programs, 
materials  and  resources,  or  repackage 
appropriate  existing  materials,  that 
address  job  structuring,  advertising,  job 
recruitment  interviewing,  testing,  drug 
testing,  medical  examinations,  assessing 
job  qualifications  and  hiring  in  order  to 
attract  and  retain  quahfied  persons  with 
disabilities,  emphasizing  low-cost 
options,  and  begin  the  trial  application 
of  some  of  these  materials  within  three 
months  of  the  award; 

•  Develop  training  programs  that 
include  model  Interview  guides  and  job 
descriptions  as  well  as  a  model  process 
for  developing  job  descriptions  and 
establishing  job  qualifications,  and 
begin  trial  application  of  some  of  these 
materials  within  three  months  of  the 
award; 

•  Develop  training  programs, 
materials,  resources,  strategies  and 
models  addressing  work  schedules,  job 
analysis,  job  restructuring,  and  job 
reassignment  and  begin  trial 
applications  vdthin  six  months  of  the 
award: 

•  Develop  training  programs, 
materials,  and  resources  addressing 
retooling,  specialized  equipment 
auxiliary  aids,  assistive  devices,  and 
assistive  services,  with  emphasis  on 
low-cost  options  and  funding  resources, 
and  place  these  materials  into  trial 
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applications  within  nine  months  of  the 
award; 

•  Develop  training  programs, 
materials,  and  resources  that  address 
workers'  compensation,  tax  incentives, 
hability  insurance,  health  insurance, 
medication  at  the  workplace,  employee 
benefits,  and  labor  relations  as  they 
relate  to  employees  with  disabilities, 
and  begin  trial  applications  of  these 
materials  within  nine  months  of  the 
award; 

•  Pilot  test  the  materials  developed 
on  appropriate  target  audiences,  which 
in  all  cases  must  include  individuals 
with  various  types  of  disabilities  and 
representatives  of  covered  entities, 
evaluate  their  effectiveness,  and  modify 
the  materials  as  needed: 

•  Assure  that  all  materials  are 
developed  in  more  than  one  format  to 
accommodate  various  individual 
communication  modes; 

•  Provide  copies  of  all  materials  along 
with  its  final  report  and  fde  the  final 
report  with  the  National  Rehabihtation 
Liformation  Center  (NARIC);  and 

•  Coordinate  with  the  Equal 
Employment  Opportunity  Commission, 
the  Rehabilitation  Services 
Administration,  the  President's 
Committee  on  Employment  of  People 
With  Disabihties,  the  Job 
Accommodations  Network  (JAN)  and 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  in  the 
development  and  repackaging  of 
materials. 

5.  Accessibility  in  Communications 

The  relationship  between  opportunity 
and  communication  is  clearly 
recognized  in  the  ADA.  While  our 
potential  abihty  to  overcome  barriers  to 
communication  is  substantial,  the 
successful  implementation  of  the 
communication  requirements  of  the 
ADA  will  depend  on  the  extent  to  which 
ihe  public  is  educated  as  to  not  only  the 
conununication  problems  facing  persons 
with  disabilities,  but  also  the  variety  of 
strategies  and  technologies  available  to 
solve  those  problems.  The  target 
audiences  for  this  project  will  be  public 
and  private  operators  of  public 
accommodations,  indi\'iduals  with 
disabilities  and  their  famihes.  State  and 
local  governments,  and  pubUc  and 
private  service  providers. 

The  project  to  be  funded  under  this 
priority  will: 

•  Develop  training  programs, 
Tiaterials,  resources,  and  strategies 
addressing  telecommunication 
(including  telephone  relay  systems), 
sensory  aids,  safety/emergency 
communication  systems,  signage, 
alternative  methods  of  communication. 


and  assistive  technology,  with  emphasis 
on  low-cost  options; 

•  Pilot  test  the  materials  developed 
on  appropriate  target  audiences,  which 
in  all  cases  must  include  individuals 
with  various  types  of  disabilities, 
including  auditory  and  visual 
disabilities,  evaluate  their  effectiveness, 
and  modify  the  materials  as  needed; 

•  Assure  that  all  materials  are 
developed  in  more  than  one  format  to 
accommodate  various  individual 
communication  modes; 

•  Coordinate  with  the  Federal 
Communications  Commission  and  other 
relevant  agencies  in  the  development 
and  dissemination  of  materials:  and 

•  Provide  copies  of  all  materials  along 
with  its  fmal  report  and  file  the  fmal 
report  with  the  National  Rehabilitation 
Information  Center  (NARIC) 

Selection  Criteria 

The  regulations  that  apply  to  the 
Knowledge  Dissemination  and 
Utilization  program,  34  CFR  355,  apply 
to  these  priorities.  However,  because  of 
the  specialized  nature  of  these  activities 
and  the  potential  importance  of  these 
projects  to  the  successful 
implementation  of  the  Americans  with 
Disabilities  Act,  NIDRR  has  added 
several  factors  to  the  selection  criteria 
in  34  CFR  350.34  by  which  applications 
under  these  priorities  will  be  evaluated. 
NIDRR  has  added  60  points  to  the 
selection  criteria  for  these  projects,  so 
that  the  maximum  possible  score  for  an 
application  in  S  350.33(e)  is  increased  to 
160  points.  NIDRR  has  distributed  the 
additional  points  as  follows: 

(1)  The  apphcant  proposes  an 
effective  approach  to  the  timely 
development  and  production  of 
materials  and  instructional  content  in 
formats  and  styles  that  are  accessible  to 
individuals  with  a  range  of  sensory, 
communication,  cognitive,  and  learning 
disabilities.  (Weight:  4;  Total  Points:  20) 

(2)  The  applicant  presents  an  effective 
plan  to  pilot  test,  and  evaluate  and 
modify  as  needed,  materials  and 
training  programs  on  appropriate  target 
audiences,  including  individuals  who 
have  various  types  of  disabilities  and 
parents  of  individuals  with  disabilities, 
employers  with  various  sized  work 
forces,  and  appropriate  representatives 
of  service  providers,  business,  labor. 
State  and  local  governments,  and  the 
general  public.  (Weight:  4;  Total  Points: 
20) 

(3)  The  applicant  involves  individuals 
with  disabilities,  parents  or  other  family 
members  of  individuals  with  disabihties, 
as  well  as  representatives  of  the 
covered  entities  and  other  target 
populations,  in  the  design  and  delivery 
of  the  informational  and  instructional 


content  and  format  (Weight:  4;  Total 
Points:  20)  (Approved  by  the  Office  of 
Management  and  Budget  under  Control 
No.  1820-0027) 

Priority  for  Regional  Disability  and 
Business  Accommodation  Centers 
(RDBACs) 

The  ADA  is  expected  to  provide  a 
new  impetus  to  current  efforts  to 
improve  the  employment  status  and 
independence  of  persons  with 
disabilities.  However,  the  full  realization 
of  the  potential  impact  of  the  ADA  on 
the  lives  of  persons  with  disabilities  will 
require  both  education  and  technical 
expertise.  For  example,  the 
implementation  of  the  employment 
provisions  of  the  ADA  (tide  I)  in  an 
efficient  and  cost-effective  manner  is  a 
goal  that  NIDRR  shares  with  the 
business  community,  individuals  with 
disabilities,  and  others.  Implementation 
of  the  employment  provisions  of  the 
ADA  could  be  a  complex  process,  since 
the  ADA  not  only  prohibits  poUcies, 
procedures,  and  activities  that 
discriminate  against  persons  with 
disabilities  but  also  requires  employers 
to  make  "reasonable  accommodations" 
to  permit  individuals  with  disabilities  to 
perform  the  "essential  functions"  of  a 
job.  Similarly,  the  implementation  of 
other  titles  of  the  ADA  is  likely  to 
require  an  understanding  of  the  types  of 
changes  that  are  needed  and  knowledge 
of  the  range  of  options  available  to 
make  those  changes.  Implementation  of 
the  accessibility  aspects  of  the 
legislation  will  require  a  variety  of 
public  and  private  entities  to  take 
actions  to  make  their  facilities  and 
services  accessible.  The  RDBACs  are 
one  vehicle  to  facilitate  the 
implementation  process. 

A  regional  center  approach  to 
providing  technical  assistance  has  a 
number  of  advantages.  This  approach 
attempts  to  make  an  equitable 
distribution  of  resources  to  all  parts  of 
the  country  and  promotes  the  adaptation 
of  the  content  and  format  of  technical 
assistance  to  the  unique  needs  and 
characteristics  of  a  region. 

NIDRR  intends  to  exploit  the 
advantages  of  the  regional  center 
approach  while  maintaining  consistency 
and  quality  by  providing  all  of  the 
centers  with  a  core  set  of  technical 
assistance  materials,  resources,  and 
references  and  establishing  a  national 
coordinating  body  (the  Technical 
Assistance  Coordinator,  or  TAC]  whose 
function  it  will  be  to  identify  and 
address  issues,  needs,  and  expertise 
that  emerge  in  a  number  of  regions. 

NIDRR  expects  that  the  RDBACs  will 
perform  four  basic  functions: 


disseminate  information;  prov 
technical  assistance;  where  a] 
provide  referrals  for  specializi 
information  and  technical  ass 
and  conduct  training  for  inten 
affected  parties.  The  RDBAC 
out  these  functions  at  the  reqi 
potential  client  as  well  as  on  i 
basis  depending  upon  the  nee 
locality  or  region. 

NIDRR  believes  that  in  ord( 
RDBACs  to  be  successful  the] 
establish  networks  involving 
business  and  disability  comm 
their  activities,  as  well  as  iin)< 
State  and  local  governments, 
providers,  and  other  relevant 
populations  of  potential  infon 
users.  NIDRR  believes  that  th 
of  a  successful  RDBAC  is  like 
require  the  cooperation  and 
collaboration  of  both  organizi 
and  for  persons  with  disabilit 
covered  entities,  or  organizati 
representing  covered  entities, 
applicants  are  encouraged  to 
forming  consortia  or  other  joi 
This  funding  priority  will  ei 
grant  or  cooperative  agreeme 
Regional  Disability  and  Busir 
Accommodation  Center  in  ea 
ten  Federal  regions.  The  RDB 
located  anywhere  within  the 
must  provide  evidence  that  tl 
region  wiU  be  covered  by  the 
activities.  Each  RDBAC  is  em 
develop  programs  geared  spe 
the  needs  of  employers,  othei 
entities,  and  individuals  with 
within  its  region,  but  each  RE 
provide  a  common  core  of  fui 
providing  information  and  te( 
assistance,  the  RDBAC  and  t] 
to  whom  it  makes  referrals  fo 
specialized  technical  assistai 
provide  the  client  with  a  ranj 
options  and  will  act  only  in  a 

,  capacity;  the  advice  will  not  1 
considered  a  formal  poUcy  di 
any  Federal  agency,  includinj 
Each  RDBAC  will  cooperat 
materials  development  projec 
funded  under  this  program  in 

^  information  about  needs  for  i 
and  in  helping  to  test  informs 
instructional  materials.  Each 
will  cooperate  with  the  techn 
assistance  coordinator  (TAC 
NIDRR  intends  to  establish  tj 
grant  or  contruct  that  will  pr 
technical  information  to  the  I 
establish  a  networic  for  coorc 
and  information  sharing  amo 
RDBACs.  and  respond  to  the 
needs  for  information.  Each  I 
be  expected  to  disseminate  a 
current  information  as  provic 
the  TAC  Grantees  will  be  ex 


/  Tuesday,  August  13.  1991  /  Notices 


Federal  Register  /  Vol.  56,  No.  156  /  Tuesday,  August  13.  1991  /  Notices 


40173 


lology,  with  emphasis 
s; 

laterials  developed 
jet  audiences,  which 
iclude  individuals 
of  disabihties, 
and  visual 

te  their  effectiveness, 
terials  as  needed; 
I  materials  are 
than  one  format  to 
ous  individual 
des; 

th  the  Federal 
ommission  and  other 
n  the  development 
of  materials;  and 
of  all  materials  along 
t  and  file  the  final 
ional  Rehabilitation 
■  (NARIC) 


hat  apply  to  the 
ination  and 
U  34  CFR  355,  apply 
However,  because  of 
ure  of  these  activities 
nportance  of  these 
lessful 

the  Americans  with 
DRR  has  added 
lie  selection  criteria 
'  which  applications 
es  will  be  evaluated. 
30  points  to  the 
ir  these  projects,  so 
possible  score  for  an 
).33(e)  is  increased  to 
has  distributed  the 
3  follows: 
proposes  an 
to  the  timely 
roduction  of 
uctional  content  in 
that  are  accessible  to 
'ange  of  sensory, 
gnitive,  and  learning 
it:  4;  Total  Points:  20) 
presents  an  effective 
id  evaluate  and 
materials  and 
in  appropriate  target 
g  individuals  who 
of  disabilities  and 
als  with  disabilities, 
ious  sized  work 
■iate  representatives 
i,  business,  labor, 
emments.  and  the 
light:  4;  Total  Points: 

involves  individuals 
irents  or  other  family 
uals  with  disabilities, 
tatives  of  the 
d  other  target 
design  and  delivery 
1  and  instructional 


content  and  format  (Weight:  4;  Total 
Points:  20)  (Approved  by  the  Office  of 
Management  and  Budget  under  Control 
No.  182Q-0027) 

Priority  for  Regional  Disability  and 
Business  Accommodation  Centers 
(RDBACs) 

The  ADA  is  expected  to  provide  a 
new  impetus  to  current  efforts  to 
improve  the  employment  status  and 
independence  of  persons  with 
disabilities.  However,  the  full  realization 
of  the  potential  impact  of  the  ADA  on 
the  lives  of  persons  with  disabilities  will 
require  both  education  and  technical 
expertise.  For  example,  the 
implementation  of  the  employment 
provisions  of  the  ADA  (tide  I)  in  an 
efficient  and  cost-effective  manner  is  a 
goal  that  NIDRR  shares  with  the 
business  community,  individuals  with 
disabilities,  and  others.  Implementation 
of  the  employment  provisions  of  the 
ADA  could  be  a  complex  process,  since 
the  ADA  not  only  prohibits  poHcies, 
procedures,  and  activities  that 
discriminate  against  persons  with 
disabilities  but  also  requires  employers 
to  make  "reasonable  accommodations" 
to  permit  individuals  with  disabilities  to 
perform  the  "essential  functions"  of  a 
job.  Similarly,  the  implementation  of 
other  tides  of  the  ADA  is  likely  to 
require  an  understanding  of  the  types  of 
changes  that  are  needed  and  knowledge 
of  the  range  of  options  available  to 
make  those  changes.  Implementation  of 
the  accessibility  aspects  of  the 
legislation  will  require  a  variety  of 
public  and  private  entities  to  take 
actions  to  make  their  facilities  and 
services  accessible.  The  RDBACs  are 
one  vehicle  to  facilitate  the 
implementation  process. 

A  regional  center  approach  to 
providing  technical  assistance  has  a 
number  of  advantages.  This  approach 
attempts  to  make  an  equitable 
distribution  of  resources  to  all  parts  of 
the  country  and  promotes  the  adaptation 
of  the  content  and  format  of  technical 
assistance  to  the  unique  needs  and 
characteristics  of  a  region. 

NIDRR  intends  to  exploit  the 
advantages  of  the  regional  center 
approach  while  maintaining  consistency 
and  quality  by  providing  all  of  the 
centers  with  a  core  set  of  technical 
assistance  materials,  resources,  and 
references  and  establishing  a  national 
coordinating  body  (the  Technical 
Assistance  Coordinator,  or  TAC]  whose 
function  it  will  be  to  identify  and 
address  issues,  needs,  and  expertise 
that  emerge  in  a  number  of  regions. 

NIDRR  expects  that  the  RDBACs  will 
perform  four  basic  functions: 


disseminate  information;  provide  direct 
technical  assistance;  where  appropriate, 
provide  referrals  for  specialized 
information  and  technical  assistance; 
and  conduct  training  for  interested  and 
affected  parties.  The  RDBAC  will  carry 
out  these  functions  at  the  request  of  a 
potential  client  as  well  as  on  a  proactive 
basis  depending  upon  the  needs  of  a 
locality  or  region. 

NIDRR  believes  that  in  order  for  the 
RDBACs  to  be  successful  they  must 
establish  networks  involving  the 
business  and  disability  communities  in 
their  activities,  as  well  as  linkages  to 
State  and  local  governments,  service 
providers,  and  other  relevant 
populations  of  potential  information 
users.  NIDRR  believes  that  the  operation 
of  a  successful  RDBAC  is  likely  to 
require  the  cooperation  and 
collaboration  of  both  organizations  of 
and  for  persons  with  disabilities  and 
covered  entities,  or  organizations 
representing  covered  entities.  Potential 
applicants  are  encouraged  to  consider 
forming  consortia  or  other  joint  efforts. 

This  funding  priority  will  establish,  by 
grant  or  cooperative  agreement,  one 
Regional  Disability  and  Business 
Accommodation  Center  in  each  of  the 
ten  Federal  regions.  The  RDBAC  may  be 
located  anywhere  within  the  region,  but 
must  provide  evidence  that  the  entire 
region  will  be  covered  by  the  Center's 
activities.  Each  RDBAC  is  encouraged  to 
develop  programs  geared  specifically  to 
the  needs  of  employers,  other  covered 
entities,  and  individuals  with  disabilities 
within  its  region,  but  each  RDBAC  must 
provide  a  common  core  of  functions.  In 
providing  information  and  technical 
assistance,  the  RDBAC  and  the  experts 
to  whom  it  makes  referrals  for 
specialized  technical  assistance,  will 
provide  the  client  with  a  range  of 
options  and  will  act  only  in  an  advisory 
capacity;  the  advice  will  not  be 
considered  a  formal  policy  directive  of 
any  Federal  agency,  including  NIDRR. 

Each  RDBAC  will  cooperate  with  the 
materials  development  projects  to  be 
funded  under  this  program  in  providing 
information  about  needs  for  materials 
and  in  helping  to  test  informational  and 
instructional  materials.  Each  RDBAC 
will  cooperate  with  the  technical 
assistance  coordinator  (TAC)  that 
NIDRR  intends  to  establish  through 
grant  or  contruct  that  will  provide 
technical  information  to  the  RDBACs, 
establish  a  network  for  coordination 
and  information  sharing  among  the 
RDBACs.  and  respond  to  the  RDBACs' 
needs  for  information.  Each  RDBAC  will 
be  expected  to  disseminate  accurate  and 
current  information  as  provided  through 
the  TAC  Grantees  will  be  expected  to 


submit  reports  and  materials  to  NIDRR. 
the  National  Rehabilitation  Information 
Center  and  other  appropriate 
clearinghouses. 

The  RDBACs  will  be  dynamic 
organizations,  with  a  changing  and 
expanding  scope  of  responsibilities  over 
the  five-year  life  of  the  centers.  The 
centers  initially  will  disseminate 
existing  information,  provide  general 
training  to  organizations  in  their  regions 
about  the  requirements  of  the  ADA  and 
promote  the  concepts  and  a  general 
awareness  of  ADA  They  will  develop 
local  and  regional  networks  and 
establish  a  viable  system  for  the 
deUvery  of  Center  activities  throughout 
the  region.  Each  RDBAC  will  develop  a 
local  resource  pool  including  experts  in 
public  accommodations  and  job 
accommodations.  These  expert  pools 
will  include  rehabilitation  engineers, 
representatives  of  independent  living 
programs,  architects,  representatives  of 
organizations  of  and  for  individuals  with 
disabilities,  management  analysts, 
designers  and  engineers,  and  service 
providers.  The  RDBACS  will  continue 
throughout  their  five-year  spans  to 
provide  general  education  and 
information,  and  will  also  provide, 
either  directiy  or  through  referrals  or 
brokerage,  hands-on  technical 
assistance  to  covered  entities  that  must 
make  accommodations  for  employees  or 
the  public. 

Each  center  to  be  funded  under  this 
proposed  priority  will: 

•  Provide  general  education  and 
distribute  information  about  the  ADA 
and  disseminate  informational  materials 
that  have  been  developed  by  various 
Federal  and  private  agencies,  including 
the  Architectiu-al  and  Transportation 
Barriers  Compliance  Board,  or  by  the 
materials  development  projects  and  the 
peer  training  projects,  beginning  this 
activity  within  three  months  of  the 
award  of  the  grant; 

•  Provide  information,  using  a  variety 
of  media,  including  materials  developed 
by  the  materials  development  projects  in 
this  program,  and  such  techniques  as 
public  speeches,  graphic  and  audio 
materials,  media  announcements, 
telecommunications.  hoUines,  or 
computer  databanks,  to  employers,  the 
business  community,  individuals  with 
disabilities  and  organizations  that 
represent  them.  State  and  local 
government,  and  other  target 
populations  in  the  region,  on  the  topics 
of:  Disability  awareness;  the  provisions 
of  the  ADA  public  accessibility;  ADA's 
impact  on  the  hiring  process;  job 
accommodations,  accessibility  and 
accommodation  in  communications;  and 
empowerment  for  individuals  with 


disabilities  in  successful  implementation 
of  the  ADA  beginning  these  services 
within  three  months  of  the  award  of  the 
grant; 

•  Provide  and  distribute  information 
about  the  existence  and  future  plans  of 
the  RDBAC,  orient  disability,  business, 
and  other  groups  in  the  region  to  the 
ADA  and  its  general  implications,  and 
provide  Information  as  requested  by  the 
various  target  audiences  in  the  region 
within  three  months  of  the  award  of  the 
grant 

•  Develop  linkages  to  business 
organizations,  disability  organizations. 
State  and  local  governments,  service 
providers,  labor  organizations, 
educational  institutions,  regional  and 
local  media,  voluntary  organizations, 
and  others  that  will  be  potential  ouUets 
or  conduits  for  the  dissemination  of 
information,  and  develop  a  plan  for 
marketing  the  RDBAC  services  to  the 
primary  target  populations  in  the  region 
within  six  months  of  the  award  of  the 
grant 

•  Conduct  an  assessment  of  the 
informational  needs  and  preferred 
information  conduits  of  employers  and 
commercial  establishments,  and  of  the 
disability,  public  agency,  labor,  and 
service  provider  communities  within  the 
region  within  six  months  of  the  award  of 
the  grant 

•  Provide  training  to  organizations  or 
employers,  disability  organizations, 
State  and  local  governments,  service 
providers,  commercial  establishments, 
labor  organizations,  voluntary 
associations,  educators,  and  other 
appropriate  target  groups,  on  general 
issues  of  disability,  provisions  of  the 
ADA  accessibility,  hiring,  eariy 
intervention  in  disability  at  the 
workplace,  job  accommodations, 
communications  accessibility,  and 
empowerment  for  individuals  with 
disabilities  in  implementing  the 
provisions  of  the  ADA  beginning  this 
activity  within  six  months  of  the  award 
of  the  grant 

•  Develop  Information  resources, 
databanks,  reference  guides,  and  expert 
pools  that  will  serve  as  resources  within 
the  region  for  the  implementation  of  the 
technical  assistance  program: 

•  Provide  referrals  immediately,  if 
appropriate,  to  any  of  the  target 
populations  for  additional  specialized 
information  or  for  expert  assistance; 

•  Provide  technical  assistance,  or 
arrange  for  technical  assistance,  directly 
to  employers  on  Issues  of  hiring,  early 
intervention  in  disability  at  the 
workplace,  and  job  accommodation  and 
to  business  on  accessibility  and  public 
accommodations,  ensuring  that  inquirers 
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will  be  offered  a  range  of  options 
wherever  feasible;  and 

•  Apply  materials  developed  by  the 
materials  development  projects,  the 
coordinating  entity,  the  RDBAC  itself,  or 
other  sources  that  are  presented  in  a 
variety  of  accessible  media  and  formats. 

Selection  Criteria 

The  regulations  that  apply  to  the 
Knowledge  Dissemination  and 
Utilization  program,  34  CFR  355.  apply 
to  these  priorities.  However,  because  of 
the  specialized  nature  of  these  activities 
and  the  potential  importance  of  these 
projects  to  the  successful 
implementation  of  the  Americans  with 
Disabilities  Act,  NIDRR  has  added 
several  factors  to  the  selection  criteria 
in  34  CFR  350.34  by  which  applications 
under  these  priorities  will  be  evaluated. 
NIDRR  has  supplemented  those  criteria 
by  adding  an  additional  possible  60 
points  to  the  score  for  each  application. 
Each  application  may  thus  receive  a 
maximum  of  180  points  under 
i  350.33(e).  NIDRR  will  award  the 
additional  60  points  as  follows: 

(1)  Demonstrates  the  capacity  of  the 
applicant  entity  in  the  delivery  of 
technical  assistance  and  training  to  each 
of  the  primary  target  populations. 
(Weight:  4,  Total  Points:  20) 

(2)  Demonstrates  the  capacity  of  the 
applicant  entity  to  reach  the  range  of 
covered  entities  in  the  region  in  a  timely 
manner.  (Weight:  4;  Total  Points:  20) 

(3)  Proposes  a  collaboration  of 
organizations  of  or  for  people  with 
disabilities  that  have  knowledge  of  the 
provisions  of  the  ADA  with  entities,  or 
associations  representing  such  entities 
that  are  covered  by  the  provisions  of  the 
Act,  particularly  the  employment,  pubhc 
accessibility,  and  telecommunications 
provisions  of  the  Act  (Weight  4;  Total 
Points:  20) 

(Approved  by  the  Office  of  Management 
and  Budget  under  Control  No.  1820-0027.) 

(Authoritj':  29  U.S.C.  760-782.) 

(Catalog  of  Federal  Domestic  Number 
84.133D;  National  Institute  on  Disability  and 
Rehabilitation  Research) 

Dated:  August  2, 1991. 
Lamar  Alexander, 
Secretory  of  Education. 

Appendix — Analysis  of  Conunents  and 
Responses 

The  Secretary  received  39  comments 
on  the  proposed  priorities.  Most  of  the 
conunents  were  supportive  of  the 
proposed  priorities,  while  several  made 
suggestions  for  changes. 

Comment:  One  commenter 
recommended  that  eligible  entities  for 
all  grants  be  required  to  limit  Indirect 
costs  to  ten  percent 


Discussion:  The  Education 
Department  General  and  Administrative 
Regulations  (EDGAR)  set  the  indirect 
cost  rate  for  training  programs  at  eight 
percent  This  rate  applies  to  the 
National  Peer  Training  Projects.  The 
recipients'  negotiated  indirect  cost  rates 
will  apply  to  awards  for  Materials 
Development  Projects  and  Regional 
Disability  and  Business  Accomodation 
Centers. 

Changes:  None. 

Comment:  One  commenter  was 
concerned  that  children  with  disabilities 
would  be  neglected  by  the  grantees. 

Discussion:  The  Secretary  expects 
that  the  grantees  will  address  the  needs 
of  all  persons  with  disabilities  who  are 
covered  under  the  ADA,  regardless  of 
their  ages. 

Changes:  None. 

Comment  One  commenter 
recommended  that  "supported 
employment"  be  specifically  included  in 
the  priority  on  employment  for  a 
Materials  Development  Project 

Discussion:  The  Secretary  expects  all 
forms  of  employment,  including 
supported  employment  to  be  addressed 
by  the  Employment  Materials 
Development  Projects. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  NIDRR  provide  less 
support  to  the  Employment  Materials 
Development  Project  than  to  the  Public 
Accommodation  and  Accessibility,  and 
the  Communication  Materials 
Development  Project  because  of  the 
employment-related  technical  assistance 
efforts  of  the  Equal  Employment 
Opportunity  Conunission  (EEOCJ  and 
the  Rehabilitation  Services 
Administration  (RSA). 

Discussion:  NIDRR  is  coordinating  its 
technical  assistance  efforts  with  a 
number  of  other  Federal  agencies, 
including  the  EEOC  and  RSA,  in  order  to 
avoid  any  duplication  of  effort  and  to 
address  the  wide  range  of  employment- 
related  issues  that  are  expected  to  be 
generated  by  the  ADA.  Congress 
expected  NIDRR  to  establish  regional 
Centers  to  facilitate  the  employment 
provisions  of  the  ADA. 

Changes:  None. 

Comment  A  niunber  of  commenters 
expressed  concern  that  certain  groups  of 
persons  with  disabilities  (i.e.,  persons 
with  severe  disabilities,  persons  with 
mental  disabilities,  children  with 
disabilities,  persons  with  HIV/AIDS, 
families  of  persons  with  disabilities) 
would  not  benefit  from  the  technical 
assistance  activities  of  the  grantees. 

Discussion:  The  Secretary  expects 
grantees  to  provide  technical  assistance 


to  all  persons  with  rights  or  duties  urder 
the  ADA 

Changes:  None. 

Comment  One  commenter  suggested 
that  innovative  approaches  be  taken  to 
estabhsh  linkages  between  the  business 
and  disability  communities  as  well  as  to 
communicate  with  persons  within  the 
disability  community. 

Discussion:  By  establishing  additional 
selection  criteria  that  encourage 
collaboration  between  the  business  and 
disability  communities,  the  Secretary  is 
encouraging  innovative  approaches  to 
the  technical  assistance  activities  that 
RDBACs  will  undertake. 

Changes:  None. 

Comment  A  number  of  commenters 
suggested  that  the  projects  funded  under 
the  priorities  be  awarded  to  specific 
entities.  i.e..  Independent  Living  Centers, 
University  Affiliated  Programs,  State 
Vocational  Rehabilitation  agencies,  or 
business  associations. 

Discussion:  It  is  the  policy  of  the 
Department  to  award  grants  on  a 
competitive  basis  through  the  peer 
review  process. 

Changes:  None. 

Comment  One  commenter  urged  the 
Secretary  to  stress  the  development  of 
ADA  implementation  videotapes  under 
the  Materials  Development  Projects 
Priority. 

Discussion:  The  Secretary  expects  the 
Materials  Development  Projects  to  use  a 
variety  of  media,  including  videotapes. 

Changes:  None. 

Comment  One  commenter  suggested 
that  the  National  Peer  Training  Projects 
include  information  about  currently 
existing  anti-discrimination  protections 
(e.g.,  section  504  of  the  Rehabilitation 
Act  of  1973)  in  addition  to  those 
protections  provided  by  the  ADA. 

Discussion:  The  Secretary  expects 
that  grantees  will  include  other  civil 
rights  protections  for  persons  with 
disabilities  in  their  technical  assistance 
efforts  if  appropriate. 

Changes:  None. 

Comment  One  conunenter  suggested 
that  additional  assurances  be  required 
from  applicants  in  order  to  ensure  the 
appropriate  participation  by  persons 
with  disabilities  in  all  aspects  and  levels 
of  the  priorities. 

Discussion:  Selection  criteria  that 
promote  the  inclusion  of  persons  with 
disabilities  in  the  planning, 
management  and  implementation  of  the 
grants  have  been  added  for  these 
priorities.  The  Secretary  believes  that 
additional  assurances  are  uimecessary. 

Changes:  None. 

Comment  A  ntmiber  of  commenters 
commended  the  Secretary  for  promoting 


the  role  of  persons  with  disabi 
the  planning,  management  an( 
implementation  of  the  grants. 
Discussion:  The  Secretary  b 
that  it  is  of  significant  benefit  < 
affected  parties  to  promote  the 
establishment  of  meaningful  n 
persons  with  disabilities  in  all 
this  technical  assistance  effort 

Changes:  None. 

Comment  A  number  of  com 
were  concerned  with  the  varic 
timelines  regarding  submissioi 
proposals  and  the  carrying  out 
activities. 

Discussion:  The  Secretary  n 
the  demanding  schedule  that  i 
placed  upon  those  who  will  su 
proposals  and  operate  the  grai 
Secretary  is  maintaining  the  p: 
timelines  in  order  to  respond  i 
manner  to  the  technical  assist 
demands  of  the  ADA. 

Changes:  None. 

Comment  A  number  of  com 
were  concerned  about  the  nee 
control  the  quahty  of  the  techi 
assistance  provided  and  the  n 
grantees  to  coordinate  their  ef 
among  themselves  and  with  ol 
(e.g.,  the  Department  of  Justice 
Equal  Employment  Opportunil 
Commission  ADA  technical  ai 
initiatives)  and  private  agenci 

Discussion:  The  Secretary  n 
the  importance  of  quality  cont 
coordination.  Through  a  techn 
assistance  coordination  contri 
Secretary  will  take  the  necess 
to  ensure  the  quahty  of  the  me 
produced  and  the  technical  as 
provided,  as  well  as  the  coord 
activities,  in  order  to  avoid  du 
and  utilize  fully  the  informatic 
currently  exists. 

Changes:  None. 

Comment  A  number  of  com 
questioned  the  equity  of  the  d: 
of  resources  for  the  RDBACs  i 
the  expected  differences  in  de 
that  will  be  placed  on  the  RDI 
across  regions  of  the  country. 

Discussion:  The  Secretary  v 
the  regional  structure  set  fortl; 
proposed  priority  statement  I 
the  Secretary  expects  the  size 
awards  to  vary  across  regions 
depending  on  the  needs  of  ind 
applicants. 

Changes:  None. 

Comment  A  number  of  com 
stressed  the  need  for  the  form 
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to  all  persons  with  rights  or  duties  urder 
the  ADA 

Changes:  None. 

Comment  One  commenter  suggested 
that  innovative  approaches  be  taken  to 
estabUsh  linkages  between  the  business 
and  disability  communities  as  well  as  to 
communicate  with  persons  within  the 
disability  community. 

Discussion:  By  establishing  additional 
selection  criteria  that  encourage 
collaboration  between  the  business  and 
disability  communities,  the  Secretary  is 
encouraging  innovative  approaches  to 
the  technical  assistance  activities  that 
RDBACs  will  undertake. 

Changes:  None. 

Comment:  A  number  of  commenters 
suggested  that  the  projects  funded  under 
the  priorities  be  awarded  to  specific 
entities,  l.e..  Independent  Living  Centers, 
University  Affiliated  Programs,  State 
Vocational  Rehabilitation  agencies,  or 
business  associations. 

Discussion:  It  is  the  policy  of  the 
Department  to  award  grants  on  a 
competitive  basis  through  the  peer 
review  process. 

Changes:  None. 

Comment:  One  commenter  urged  the 
Secretary  to  stress  the  development  of 
ADA  implementation  videotapes  under 
the  Materials  Development  Projects 
Priority. 

Discussion:  The  Secretary  expects  the 
Materials  Development  Projects  to  use  a 
variety  of  media,  including  videotapes. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  National  Peer  Training  Projects 
include  information  about  currently 
existing  anti-discrimination  protections 
(e.g.,  section  504  of  the  Rehabilitation 
Act  of  1973)  in  addition  to  those 
protections  provided  by  the  ADA. 

Discussion:  The  Secretary  expects 
that  grantees  will  include  other  civil 
rights  protections  for  persons  with 
disabilities  in  their  technical  assistance 
efforts  if  appropriate. 

Changes:  None. 

Comment:  One  conunenter  suggested 
that  additional  assurances  be  required 
from  applicants  in  order  to  ensure  the 
appropriate  participation  by  persons 
with  disabilities  in  all  aspects  and  levels 
of  the  priorities. 

Discussion:  Selection  criteria  that 
promote  the  inclusion  of  persons  with 
disabilities  in  the  planning, 
management,  and  implementation  of  the 
grants  have  been  added  for  these 
priorities.  Tlie  Secretary  l>elieve8  that 
additional  assurances  are  unnecessary. 

Changes:  None. 

Comment:  A  ntmiber  of  commenters 
commended  the  Secretary  for  promoting 


the  role  of  persons  with  disabilities  in 
the  planning,  management  and 
implementation  of  the  grants. 

Discussion:  The  Secretary  believes 
that  it  is  of  significant  benefit  to  all 
affected  parties  to  promote  the 
establishment  of  meaningful  roles  for 
persons  with  disabilities  in  all  aspects  of 
this  technical  assistance  effort. 

Changes:  None. 

Comment  A  number  of  commenters 
were  concerned  with  the  various     • 
timelines  regarding  submission  of 
proposals  and  the  carrying  out  of  grant 
activities. 

Discussion:  The  Secretary  recognizes 
the  demanding  schedule  that  is  being 
placed  upon  those  who  will  submit 
proposals  and  operate  the  grants.  The 
Secretary  is  maintaining  the  proposed 
timelines  in  order  to  respond  in  a  timely 
manner  to  the  technical  assistance 
demands  of  the  ADA. 

Changes:  None. 

Comment  A  number  of  commenters 
were  concerned  about  the  need  to 
control  the  quahty  of  the  technical 
assistance  provided  and  the  need  for  the 
grantees  to  coordinate  their  efforts 
among  themselves  and  with  other  public 
(e.g.,  the  Department  of  Justice  and  the 
Equal  Employment  Opportunity 
Commission  ADA  technical  assistance 
initiatives)  and  private  agencies. 

Discussion:  The  Secretary  recognizes 
the  importance  of  quality  control  and 
coordination.  Through  a  technical 
assistance  coordination  contract,  the 
Secretary  will  take  the  necessary  steps 
to  ensure  the  quality  of  the  materials 
produced  and  the  technical  assistance 
provided,  as  well  as  the  coordination  of 
activities,  in  order  to  avoid  duplication 
and  utilize  fully  the  information  that 
currentiy  exists. 

Changes:  None. 

Comment  A  number  of  commenters 
questioned  the  equity  of  the  distribution 
of  resources  for  the  RDBACs  in  light  of 
the  expected  differences  in  demands 
that  will  be  placed  on  the  RDBACs 
across  regions  of  the  country. 

Discussion:  The  Secretary  will  retain 
the  regional  structure  set  forth  in  the 
proposed  priority  statement.  However, 
the  Secretary  expects  the  size  of  the 
awards  to  vary  across  regions 
depending  on  the  needs  of  individual 
applicants. 

Changes:  None. 

Comment  A  number  of  commenters 
stressed  the  need  for  the  formats  of  the 


materials  developed  by  the  grantees  to 
be  accessible. 

Discussion:  The  Secretary  agrees  and 
retains  the  requirement  included  in  the 
proposed  priority  that  materials  be 
developed  In  a  variety  of  accessible 
formats. 

Changes:  None. 

Comment  One  commenter  suggested 
that  journalists  be  identified  as  a  "top 
priority"  target  population  for  the 
Materials  Development  Projects. 

Discussion:  Because  the  Secretary 
recognizes  the  Importance  of  the  press 
in  disseminating  information,  the  MDPs 
are  expected  to  share  their  products 
with  journalists  to  the  maximum  extent 
feasible. 

Changes:  None. 

Comment  One  commenter  suggested 
that  public  schools  be  identified  as  a 
traget  population  for  the  Materials 
Development  Projects. 

Discussion:  The  Secretary  expects  the 
MDPs  to  provide  information  and 
materials  to  public  schools  as 
appropriate  and  feasible. 

Changes:  None. 

Comment  One  commenter 
recommended  that  applicants  be 
required  to  demonstrate  "cross- 
disability  representation"  in  project 
activities. 

Discussion:  The  Secretary  expects 
that  project  activities  will  address  the 
needs  of  all  persons  with  disabilities 
who  are  covered  under  the  ADA. 

Changes:  None. 

Comment  One  commenter  suggested 
that  the  concept  of  "training  the 
trainers"  referred  to  in  the  priority  for 
Peer  Training  Projects  may  be  an 
inefficient  means  of  reaching  the  goal 
and  suggested  some  change  in  the 
wording. 

Discussion:  The  Secretary  believes 
that  training  trainers  is  one  strategy, 
although  not  the  only  strategy,  that 
applicants  may  propose  to  adopt  to 
address  the  problem  of  training  a  large 
number  of  Individuals  and  organizations 
quickly. 

Changes:  None. 

Comment  One  commenter  suggested 
eliminating  the  Peer  and  Family  Training 
Network  project  and  focusing  all 
training  funding  on  independent  living 
centers. 

Discussion:  The  Secretary  believes 
that  the  Peer  and  Family  Training 
Networic  Project  will  serve  a  necessary 
and  unique  purpose  related  to  the  ADA. 


by  reaching  additional  populations  and 
involving  family  members. 

Changes:  None. 

Comment  One  conunenter  suggested 
that  there  may  be  too  many  Material 
Development  Projects. 

Discussion:  The  Secretary  believes 
that  the  three  MDPs  will  conbibute 
significantly  to  the  success  of  the 
RDBACs  and  the  NPTPs.  The 
elimination  of  any  of  the  three  MDPs 
would  result  in  a  gap  in  the  information 
and  materials  base  of  the  RDBACs  and 
the  NPTPs. 

Changes:  None. 

Comment  One  commenter  suggested 
changing  the  name  of  the  Regional 
Business  and  Disability  Accommodation 
Centers  to  ADA  Technical  Assistance 
Centers. 

Discussion:  The  Secretary  believes 
that  the  name  Regional  Business  and 
Disability  Accommodation  Centers 
accurately  conununicates  the  nature  and 
scope  of  the  work  of  the  Centers. 

Changes:  None. 

Comment  One  commenter  suggested 
increasing  the  length  of  all  of  the 
projects  to  five  years. 

Discussion:  TTie  Secretary  believes 
that  the  length  of  time  alloted  for  the 
Materials  Development  Projects  (2 
years)  and  the  National  Peer  Training 
Projects  (3  years)  is  sufficient  to 
accomplish  their  purposes. 

Changes:  None. 

Comment  One  commenter  suggested 
that  the  Secretary  provide  more 
guidance  regarding  the  expectations  that 
would  be  placed  on  the  RDBACs  during 
the  first  three  months  after  the  awards 
are  made. 

Discussion:  The  Secretary  recognizes 
that  the  early  stages  of  all  of  the  projects 
are  certain  to  be  demanding  In  light  of 
the  effective  dates  of  the  ADA  and  the 
need  for  grantees  to  become  operational 
Immediately.  The  Secretary  has  set  forth 
some  expectations  for  the  initial  stages 
of  the  projects  and  plans  to  Implement 
these  expectations  In  negotiations  with 
successful  applicants. 

Changes:  None. 

Comment  One  commenter  suggested 
concentrating  the  funds  available  for 
ADA  technical  assistance  on  the 
Materials  Development  Projects  and 
using  currently  existing  clearinghouses 
for  dissemination. 

Discussion:  The  Secretary  believes 
that  currently  existing  clearinghouses  do 
not  have  the  technical  expertise  and 
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resources  to  perform  the  functions  of  the 
RDBACs  and  the  NPTPs,  Including  the 
direct  technical  assistance  and  outreach 
fiuictions. 

Changes:  None. 

Comment-  One  connnenter  noted  that 
NIDRR's  technical  assistance  grantees 
should  be  sensitive  to  the  wide  range  of 
communication  needs  of  persons  with 
deafness  or  hearing  loss. 

Discussion:  The  Secretary  fully 
expects  the  grantees  to  design  and 
implement  their  technical  assistance 
efforts  based  on  a  necessarily  broad 
understanding  of  the  communication 
needs  of  persons  with  dea&tess  or 
hearing  loss. 

Changes:  None. 
[FR  Doa  91-19196  Filed  S-12-81:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 
RIN  3150— AD32 

Emergency  Response  Data  System 

agency:  Nuclear  Regulatory 
Commission. 

action:  Final  rule. 

1 — 

summary:  The  Nuclear  Regiilatory 
Commission  (NRC)  is  amending  its 
regulations  to  require  licensees  of  all 
operating  nuclear  power  facilities  except 
Big  Rock  Point  to  participate  in  the 
Emergency  Response  Data  System 
(ERDS)  program.  This  action  requires 
licensees  to  submit  to  the  NRC  timely 
and  accurate  data  on  a  limited  set  of 
parameters  whose  values  indicate  the 
condition  of  the  plant  during  a 
declaration  of  an  alert  or  higher 
emergency  classification.  This  action 
will  ensure  that  all  licensees  establish  a 
definite  schedule  for  implementation  of 
the  ERDS  program. 
EFFECTIVE  DATE:  September  12, 1991. 
ADDRESSES:  Copies  of  all  NRC 
documents  are  available  for  public 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room  at  2120  L 
Street  NW.,  Lower  Level  of  the  Gelman 
Building,  Washington,  DC.  Copies  of 
NUREG  documents  may  be  purchased 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office  by 
calling  (202)  275-2060  or  by  writing  to 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington.  DC  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161. 

FOR  FURTHER  INFORMATION  CONTACT: 
M.L.  Au,  P.E..  Office  of  Nuclear 
Regulatory  Research.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  telephone:  (301)  492-3749. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  9, 1990  (55  FR  41095)  the 
Commission  published  a  proposed  rule 
in  the  Federal  Register  that  would 
require  licensees  to  participate  in  the 
Emergency  Response  Data  System 
(ERDS)  Program  and  to  set  a  schedule 
for  its  implementation.  ERDS  is  a  direct 
electronic  data  link  between  computer 
data  systems  used  by  licensees  of 
operating  reactors  and  the  NRC 
Operations  Center  (NRCOC)  during  the 
declaration  of  an  alert  or  higher 
etnergency  classification.  The  ERDS 
supplements  the  voice  transmission  of 


information  over  the  currently  installed 
Emergency  Notification  System  (ENS), 
and  is  activated  by  a  licensee  when  an 
alert  or  higher  emergency  occurs  at  a 
licensed  nuclear  power  facility. 

This  rule  applies  to  all  licensed 
nuclear  power  reactor  facilities,  except 
Big  Rock  Point  and  those  that  are 
permanently  or  indefinitely  shut  down. 
However,  units  shut  down  for 
maintenance,  or  authorized  for  fuel 
loading  only,  or  low  power  operations, 
are  required  to  report  under  ERDS.  Big 
Rock  Point  is  exempt  because 
configuration  of  the  facility  does  not 
make  available  as  transmittable  data  a 
sufficient  number  of  parameters  for 
effective  participation  in  the  ERDS 
program. 

The  objective  of  the  final  rule  is  to 
ensure  timely  and  effective 
implementation  of  ERDS  to  provide  NRC 
increased  assurance  that  a  reliable  and 
effective  communication  system  that 
will  allow  the  NRC  to  monitor  critical 
parameters  during  an  emergency  is  in 
place  at  operating  power  reactors. 

Many  of  the  elements  of  the  rule  are 
currently  implemented  under  the  ERDS 
voluntary  program  in  which  over  half  of 
the  licensed  units  have  volimteered  to 
participate.  The  ERDS  program  is  not 
expected  to  require  any  advancements 
in  the  state  of  the  art,  and  the 
configiu-ation  of  most  power  reactors  is 
such  that  the  relevant  parameter  values 
are  available  as  transmittable  data. 
Therefore,  there  should  be  no  cause  for 
delay  in  timely  implementation  of  this 
rule. 

Public  Conuneots  . 

Interested  parties  were  invited  to 
submit  comments  on  the  proposed  rule. 
There  were  113  comments  made  by  31 
commenters  on  the  proposed  rule:  Two 
from  interested  individuals,  one  from  a 
citizens'  group,  one  from  a  former  Senior 
Reactor  Operator  and  Emergency 
Director  at  a  utility,  one  from  the 
Nuclear  Management  and  Resources 
Council  (NUMARC).  one  fi"om  the 
Nuclear  Utility  Backfitting  and  Reform 
Group  (NUBARG),  20  from  power 
reactor  licensees,  one  from  a  non-power 
reactor  licensee,  and  four  from  State 
authorities.  Many  of  the  letters 
contained  comments  that  were  similar  in 
nature.  These  comments  were  grouped 
and  addressed  as  one  issue.  The  NRC 
identified  21  separate  issues  that  cover 
the  significant  points  raised  by 
commenters.  Public  comments  received 
on  the  proposed  rule  were  docketed  and 
may  be  examined  at  the  Commission's 
Public  Document  Room  located  at  2120  L 
Street  NW.  (Lower  Level).  Washington, 
DC.  Upon  consideration  of  the 
comments  received,  the  Nuclear 


Regulatory  Commission  has  adopted  the 
proposed  regulations,  with  certain 
modifications  as  set  forth  below. 

Analysis  of  Public  Comments 

1.  Comment.  The  ERDS  data  would  be 
subject  to  distortion  by  terrorists  or 
computer  hackers  which  could  cause  the 
NRC  to  respond  improperly  in  their 
recommendations  to  the  licensee.  ' 
Federal  agencies,  and  State  and  local 
governments.  If  the  ERDS  were 
hardened,  or  essential  data  elements 
were  verified  by  voice  communication, 
this  potential  problem  would  be 
eliminated. 

Response.  It  is  highly  unlikely  that  a 
computer  hacker  would  be  able  to  locate 
ERDS  transmissions  in  the  NRC's 
communications  network  because  of  the 
limited  access  to  this  system.  Also,  the 
communication  protocol  incorporated 
for  ERDS  transmission  would  make  the 
data  unintelligible  without  knowledge  of 
the  specific  site  link  configuration.  Error 
detection/correction  has  been 
incorporated  into  the  transmission 
protocol  which  would,  in  all  probability, 
detect  any  alteration  in  the  data.  And 
§nally,  as  stated  in  NUREG-1394. 
"Emergency  Response  Data  System 
(ERDS)  Implementation,"  and  in  this 
final  rule,  the  NRC  will  continue  the 
requirement  for  the  licensee  to  maintain 
voice  communication  with  the  NRC 
during  emergencies.  Any  data  indicating 
rapid  unrealistic  changes  or  unexpected 
conditions  would  be  immediately 
suspect  and  subject  to  verbal 
corroboration.  "Therefore,  the  NRC  does 
not  believe  the  probability  for 
intentional  data  distortion  is  sufficientiy 
large  to  justify  resources  for  further 
countermeasures. 

2.  Comment.  There  is  inadequate 
justification  that  implementing  the  ERDS 
would  substantially  increase  the  overall 
protection  of  the  public  health  and 
safety.  This  contention  was  made  by 
nine  commenters,  in  addition  to  the 
seven  commenters  who  endorsed  the 
consolidated  comments  from  NUMARC 
and  NUBARG  without  further 
elaboration.  The  commenters  stated  that 
if  there  was  a  substantial  increase  this 
should  be  quantitatively  demonstrable. 
They  also  stated  that  the  utility  is  solely 
responsible  for  the  protection  of  the 
public  health.  They  argued  that  because 
this  rule  does  not  improve  the  manner  in 
which  the  emergency  director  makes       { 
decisions,  the  claim  of  "unquantifiable 
but  significant  increase"  in  the 
protection  of  the  public  is  invalid.  One 
commenter  stated  the  ERDS  is  an 
improvement  to  a  system  that  has  been 
deemed  "adequate,"  and  therefore  is  not 
necessary. 


Federal  Registe 

Response.  Many  have  argut 
commenters  have,  that  the  NP 
Rule  {10  CFR  50.109)  requires 
quanbtative  evidence  that  ney 
requirements  will  result  in  a  s 
increase  in  the  overall  protect 
public  health  aad  safety  or  thi 
defense  and  security.  The  NR( 
agree  with  this  interpretation 
believes  that  the  safety  enhan 
justification  for  a  backfit  can  i 
met  on  the  basis  of  qualitative 
considerations.  In  such  cases, 
believes  that  the  evidence  tha 
substantia  increase  in  overal 
protection  would  occur  must  I 
defensible  and  meaningful  Tl 
used  this  test  in  its  assessmec 
ERDS  requirements. 

The  Commission  has  previo 
determined  that  there  exists  h 
regulatory  and  statutory  basis 
emergency  planning  as  a  critii 
in  the  protection  of  public  hea 
safety.  In  its  [uly  17, 1979,  Adi 
Notice  of  Rulemaking,  the  foil 
statement  is  made:  "The  NucI 
Regulatory  Commission,  in  dh 
its  stattttory  responsibilities  U 
the  pubhc  health  and  safety,  i 
its  primary  attention  to  aspec 
reactor  site  and  the  facility  de 
this  regard,  emergency  planni 
including  evacuation  planning 
conceived  of  as  a  measure  thi 
the  level  of  public  protection 

The  NRC  in  its  mandated  r 
protect  public  health  and  safe 
responsibility  in  the  event  of  i 
accident  to  monitor  the  action 
licensee,  who  has  the  primary 
continuing  responsibility  for  1: 
consequences  of  the  accident 
also  has  an.  important  role  in  i 
the  Qaw  of  accurate  informati 
affected  offsite  officials  and  tJ 
regarding  the  status  of  the  eon 
and.  as  requested  or  needed.  ] 
advisory  support  or  assistant 
diagnosing  the  situation,  isola 
critical  problems  and  determi 
remedial  actions  are  appropri 
NRC  must  be  capable  of  provi 
State  and  local  authorities,  ar 
Federal  agencies,  an  indepenc 
assessment  of  protective  actic 
recommended  by  the  licensee 

Given  the  reguiatoty  and  st 
basis,  and  given  the  importan 
emergency  planning  and  resp< 
defense-in-depth  context,  wh* 
accident  has  occurred,  the  NB 
that  ft  si^ficant  increase  in  i 
to  perform  its  role  would  com 
substantial  increase  to  the  ovi 
protection  of  the  public  health 
safety. 

Since  the  principal  effect  of 
be  a  marked  improvement  in  I 
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Regulatory  Commission  has  adopted  the 
proposed  regulations,  with  certain 
modifications  as  set  forth  below. 

Analysis  of  Public  Comments 

1.  Comment.  The  ERDS  data  would  be 
subject  to  distortion  by  terrorists  or 
computer  hackers  which  could  cause  the 
NRC  to  respond  improperly  in  their 
recommendations  to  the  licensee,  ' 
Federal  agencies,  and  State  and  local 
governments.  If  the  ERDS  were 
hardened,  or  essential  data  elements 
were  verified  by  voice  communication, 
this  potential  problem  would  be 
eliminated. 

Response.  It  is  highly  unlikely  that  a 
computer  hacker  would  be  able  to  locate 
ERDS  transmissions  in  the  NRC's 
communications  network  because  of  the 
limited  access  to  this  system.  Also,  the 
communication  protocol  incorporated 
for  ERDS  transmission  would  make  the 
data  unintelligible  without  knowledge  of 
the  specific  site  link  configuration.  Error 
detection/correction  has  been 
incorporated  into  the  transmission 
protocol  which  would,  in  all  probability, 
detect  any  alteration  in  the  data.  And 
5nally,  as  stated  in  NUREG-1394. 
"Emergency  Response  Data  System 
(ERDS)  Implementation,"  and  in  this 
final  rule,  the  NRC  will  continue  the 
requirement  for  the  licensee  to  maintain 
voice  communication  with  the  NRC 
during  emergencies.  Any  data  indicating 
rapid  unrealistic  changes  or  unexpected 
conditions  would  be  immediately 
suspect  and  subject  to  verbal 
corroboration.  Therefore,  the  NRC  does 
not  believe  the  probability  for 
intentional  data  distortion  is  sufficiently 
large  to  justify  resources  for  further 
countermeasures. 

2.  Comment.  There  is  inadequate 
justification  that  implementing  the  ERDS 
would  substantially  increase  the  overall 
protection  of  the  public  health  and 
safety.  This  contention  was  made  by 
nine  commenters,  in  addition  to  the 
seven  conunenters  who  endorsed  the 
consolidated  comments  from  NUMARC 
and  NUBARG  without  further 
elaboration.  The  commenters  stated  that 
if  there  was  a  substantial  increase  this 
should  be  quantitatively  demonstrable. 
They  also  stated  that  the  utility  is  solely 
responsible  for  the  protection  of  the 
public  health.  They  argued  that  because 
this  rule  does  not  improve  the  manner  in 
which  the  emergency  director  makes 
decisions,  the  claim  of  "unquantifiable 
but  significant  increase"  in  the 
protection  of  the  public  is  invalid.  One 
commenter  stated  the  ERDS  is  an 
improvement  to  a  system  that  has  been 
deemed  "adequate,"  and  therefore  is  not 
necessary. 


Response.  Many  have  argued,  as  the 
connneatera  have,  that  the  NRC  Backfit 
Rule  (10  era  50.109)  requires 
quantitative  evidence  that  r»ew  NRC 
requirements  will  result  in  a  substantia! 
increase  in  the  overall  protection  of  the 
public  health  aad  safety  or  the  common 
defease  and  security.  The  NRC  does  not 
agree  with  this  interpretation  and 
believes  that  the  safety  enhancement 
justification  for  a  backfit  can  also  be 
met  on  the  basis  of  qualitative 
considerations.  In  such  cases,  the  NRC 
believes  that  the  evidence  that  a 
substantia  increase  in  overall 
protection  would  occur  must  be  clearly 
defensible  and  meaningful.  The  NRC  has 
used  this  test  in  its  assessment  of  the 
ERDS  requirements. 

The  Commission  has  previously 
determined  that  there  exists  both  a 
regulatory  and  statutory  basis  for  having 
emergency  planning  as  a  critical  element 
in  the  protection  of  public  health  and 
safiety.  In  Its  July  17, 1979,  Advance 
Notice  of  Rulemaking,  the  following 
statement  is  made:  "The  Nuclear 
Regulatory  Commission,  in  discharging 
its  statutory  responsibilities  to  protect 
the  pubhc  iiealth  and  safety,  has  given 
its  primary  attention  to  aspects  of  the 
reactor  site  and  the  facility  design,  bi 
this  regard,  emergency  {banning, 
including  evacuation  planning,  has'been 
conceived  of  ss  a  measure  that  adds  to 
the  level  of  public  protection  *  *  •^ 

The  NRC,  in  its  mandat«l  role  to 
protect  pufabc  health  and  safety,  has  a 
responsibility  in  the  event  of  a  reactor 
accident  to  monitor  the  actions  of  the 
licensee,  who  has  the  primary 
continuing  responsibility  for  limiting  the 
consequences  of  the  accident  The  NRC 
also  has  an  important  role  in  assuring 
the  flow  of  accurate  information  to 
affected  offsite  officials  and  the  public 
regarding  the  status  of  the  emergency 
and.  as  requested  or  needed,  giving 
advisory  support  or  assistance  in 
diagnosing  the  situation,  isolating 
critical  problems  and  determining  what 
remedial  actions  are  appropriate.  The 
NRC  must  be  capable  of  providing  to 
State  and  local  authorities,  and  to  other 
Federal  agencies,  an  independent 
assessment  of  protective  actions 
recommended  by  the  licensee. 

Given  the  regulatory  and  statutory 
basis,  and  given  the  importance  of 
emergency  planning  and  response  in  the 
defense-ih-depth  context,  when  an 
accident  has  occurred,  the  NRC  believes 
that  a  significant  increase  in  its  ability 
to  perform  its  role  would  constitute  a 
substantial  increase  to  the  overall 
protection  of  the  public  health  and 
safety. 

Since  the  principel  effect  of  ERDS  will 
be  a  marked  improvement  in  the 


availabihty.  timeliness,  and  reliabiUty  of 
key  information  about  what  is  taking 
place  at  the  reactor  during  an  accident, 
particularty  during  the  critical  early 
hours  before  the  NRC  Site  Team  arrives, 
it  is  the  judgment  of  the  NRC  that  the 
implementation  of  ERDS  will  provide  a 
significant  improvement  in  the  NRCs 
ability  to  accurately  and  promptly 
assess  the  situation  at  the  site. 

In  emergency  drills  conducted  by  the 
NRC  and  power  reactor  licensees,  the 
information  on  the  status  of  the  reactor 
is  typically  15-30  minutes  old  by  the 
time  it  is  received  at  the  NRC 
Operations  Center  when  transmitted  via 
the  existing  Emergency  Notification 
System  (ENS).  Moreover,  inaccuracies 
and  errors  have  been  ftnmd  in  that 
information  which  in  some  cases  has  led 
to  confusion  and  misimderstanding  of 
the  situation. 

bi  drills  which  have  employed  a 
prototype  of  the  ERDS,  there  has  been 
profound  improvement  in  the 
availability,  timeliness,  and  reliability  of 
the  information  transmitted.  The  actual 
experience  of  the  NRC  using  the  existing 
ENS  alone  contrasted  with  drills  where 
both  ENS  and  a  prototype  ERDS  were 
used  is  the  basis  for  its  conclusion,  that 
ERDS  will  provide  significant 
improvements  in  die  NRC's  abiHty  to 
understand  what  is  taking  place  during 
an  emergency,  and  thereby  more 
effectively  perform  its  role  of  monitoring 
and  advising  the  Ucensee.  \t(xe 
importantly,  the  improvement  in 
assessment  performance  signifkandy 
improved  the  NRCs  ability  to  provide 
appropriate  recommendations  and 
advice  to  the  State  and  local  officials 
who  are  required  to  make  the  decisiocs 
regarding  the  offsite  protective  actions 
which  are  necessary  to  protect  the 
public 

Because  the  decision  made  by  the 
State  and  local  authorities  with  regard 
to  offsite  protective  actions  coukl 
significantly  affect  the  public  heaidi 
consequences  of  a  reactor  accident,  it  is 
the  judgment  of  the  NRC  that  a 
significant  improvement  in  the  NRC's 
ability  to  provide  the  right 
recommendation  at  the  right  time 
provides  a  substantial  improvement  in 
the  overall  protection  to  the  public.  An 
effective  emergency  response  capabiUty 
in  the  event  of  a  reactor  accident  is  an 
essential  element  of  the  defense-in- 
depth  approach  to  protection  of  the 
public  health  and  safety.  The  NRC's  role 
during  an  emergency  is  part  of  that 
capability.  Because  the  ERDS  will 
provide  a  significant  improvement  in  the 
NRC's  ability  to  perform  that  role  in  an 
emergency,  the  proposed  ERDS 
improvements  are  tlierefore  justified. 


and  the  costs  of  implementing  Hrase 
improvements  are  modest. 

3.  Comment.  One  commenter  believed 
that  the  limited  group  of  reactor 
parameters  monitored  through  ERDS 
would  be  inadequate  to  provide  a  sound 
basis  for  NRC  recononendatrons  and 
therefore  requested  modifications  to 
ERDS.  One  commenter  urged  the  NRC  to 
consider  a  continuous  monitoring 
system,  e.g.,  the  Nuclear  Data  Link 
considered  by  the  Commission  following^ 
the  Three  Mile  Island  acddenL  Other 
commenters  stated  that  the  ERDS  design  ~ 
uses  cumbersome  hardware  and 
software,  that  NRCs  communication 
hardware  should  be  able  to  accept  data 
from  a  multiple  unit  plant  through  one 
modem,  and  allow  state^of-the  art 
hardware. 

Response.  Although  die  ERDS  data 
does  not  portray  every  detail  of  a 
nuclear  power  reactor  in  an  emergency 
situation,  the  Commission  believes  it 
does  provide  the  data  required  by  the 
NRC  to  perform  its  role  during  an 
emergency.  The  ERDS  parameter  Ust 
was  selected  based  on  the  information 
the  NRC  Technical  Teams  need  to 
perform  their  emergency  response 
functions.  Moreov  er.  the  set  of  ERDS 
data  win  not  be  the  only  input  to  the 
NRC.  The  Emergency  Notification 
System  (ENS),  a  voice  oomnuuucatioo 
system,  will  still  be  available  to  transmit 
data  and  any  other  relevant  information 
that  is  not  available  through  ERDS.  In 
combination,  the  NRC  will  receive  the 
necessary  information  to  develop  timely 
and  appropriate  evaluations  of  the  event 
and  to  develop  the  necessary  support 
actions  to  ensure  protection  to  public 
health  and  safety. 

The  ERDS  ie  designed  to  Uansfer 
needed  reactor  data  from  a  nudear 
power  plant  only  (hiring  emergencies.  H 
is  not  a  system  to  constantly  mooitar 
any  licensee.  The  concept  of  constant 
monitoring,  such  as  the  Nuclear  Data 
Link,  was  considered  after  the  Three 
Mile  Island  accident  in  1979.  But  after 
much  evaluation  and  deliberation. 
Congress  did  not  approve  the  concept 
for  funding. 

The  ctirrent  protocol  is  abvady  in  use 
at  several  reactors  under  the  volunteer 
program  and  is  in  the  process  of  being 
implemented  at  other  facilities.  The  NRC 
is  not  requiring  additional  redesifn  and 
retest  costs  on  voluntary  licensees  who 
already  have  an  acceptable  system 
inplace  or  have  submitted  an  acceptable 
implementation  plan. 

The  ERDS  was  designed  to  use 
commercially  available  (off-the-shelf) 
computers  which  could  effectivety 
handle  the  data  requirements, 
establishing  a  single  link  with  each  nnit 
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To  group  several  units  into  a  single  link 
would  result  in  a  data  base  size 
incompatible  with  the  ERDS 
configuration.  The  ERDS  design  has 
been  frozen  in  order  to  maintain 
configuration  control  and 
standardization  in  implementing  the 
ERDS  volunteer  program. 

4.  Comment.  Submittal  of  an  ERDS 
implementation  plan  should  not  be 
required  of  licensees  that  have 
implemented  ERDS  under  the  voluntary 
program.  Similarly,  licensees  that  have 
submitted  the  infcfrmation  required  by 
the  voluntary  program  along  with  a 
proposed  implementation  schedule 
should  also  be  exempt  from  the  schedule 
and  system  requirements  contained  in 
10  CFR  part  50,  paragraphs  VI.l,  VI.2 
and  VI.4  of  appendix  E  of  the  proposed 
rule. 

Response.  The  NRC  agrees  that  it  is 
unnecessary  for  licensees  that  have 
implemented  the  ERDS  in  an  acceptable 
manner  to  submit  an  implementation 
plan.  The  final  rule  (appendix  E  to  part 
50,  section  VI,  paragraphs  4.c  and  d)  has 
been  modified  so  that  licensees  who 
have  submitted  all  information 
consistent  with  the  timetable  set  in 
(paragraph  4.b  of  appendix  E  to  part  50, 
section  VI,  are  not  required  to  submit  an 
implementation  plan. 

5.  Comment,  (a)  Nineteen  of  the 
commenters,  including  three  that 
endorsed  the  NUMARC  comments,  were 
concerned  that  implementing  the  ERDS 
would  increase  the  operators'  labor 
burden  because  the  NRC,  as  well  as 
State  or  local  government  agencies 
receiving  the  ERDS  data,  would  not  be 
staffed  by  personneLwith  sufficient 
system  specific  knowledge  to 
understand  the  data.  This  would  result 
in  extensive  inquiries  to  the  licensees  to 
explain  the  data,  thereby  distracting  the 
operating  staff  from  their  primary 
functions  of  accident  response  and 
emergency  management. 

(b)  Some  of  these  commenters  urged 
the  NRC  to  limit  the  data  provided  to 
States  and  local  government  and  direct 
them  regarding  the  use  of  the  ERDS 
information  to  preclude  the  improper 
use  or  release  of  the  data. 

(c)  Other  commenters  stated  that  with 
the  availability  of  ERDS  parametric 
reactor  data,  the  NRC  would  modify  its 
oversight  role  into  one  of  more  active 
participation  in  event  management,  a 
function,  the  commenters  claimed,  is 
solely  the  responsibility  of  the  hcensee. 

Response,  (a)  The  NRC  does  not 
believe  that  ERDS  will  impose  an 
additional  burden  on  licensees  during  an 
emergency.  Rather,  the  reduction  in  the 
potential  for  miscommunication  and 
misunderstanding  a^orded  by  ERDS 
should  enhance  the  licensee's  efficient 


use  of  its  resources  in  dealing  with  an 
emergency.  The  NRC  acknowledges  that 
ERDS  will  impose  small  additional 
burdens  on  licensee  resources  during 
periods  of  non-emergency  and  typically 
involving  non-operator  personnel.  These 
impacts  are  discussed  in  the  regulatory 
analysis  that  accompanies  this  rule  and 
include  incremental  licensee  person- 
hours  for  development  of  the  ERDS 
program  and  necessary  software, 
periodic  testing,  and  the  preparation  of 
configiiration  control  reports.  These 
incremental  costs  are  judged 
commensurate  with  the  enhanced 
protection  of  the  public  attributable  to 
ERDS.  Concern  over  the  capability  of 
NRC  staff  to  understand  the  ERDS  data 
are  unfounded.  The  NRC  Operations 
Center  staff  are  experienced 
professionals  with  extensive  knowledge 
of  reactors,  sufficient  to  allow  them  to 
use  the  data  provided  by  the  ERDS  to 
follow  the  course  of  the  emergency, 
chart  and  analyze  trends,  and  support 
appropriate  recommendations  relating 
to  the  health  and  safety  of  the  public. 
Further,  the  NRC  is  aware  that  while  not 
all  States  have  the  technical  knowledge 
required  to  interpret  raw  ERDS  data, 
some  have  developed  signiBcant 
expertise  in  responding  to  emergencies 
at  nuclear  power  plants.  The  NRC 
believes  that  since  the  States  are 
responsible  for  protective  actions  to 
ensure  the  health  and  safety  of  their 
citizens,  they  should  have  available 
sufficient  data  upon  which  to  base 
decisions. 

(b)  The  ERDS  link  will  be  established 
with  a  State  government  through  a 
Memorandum  of  Understanding  (MOU) 
with  the  NRC.  The  proper  use,  control, 
and  dissemination  of  the  ERDS  data  is 
one  of  the  subjects  addressed  by  the 
MOU.  Under  the  MOU.  the  NRC  will 
provide  a  liaison  to  the  State  at  the 
NRCOC  for  ERDS  data  interpretation  if 
such  help  is  requested. 

(c)  The  implementation  of  ERDS  will 
not  alter  the  respective  responsibilities 
of  the  utilities  and  the  NRC  with  respect 
to  emergency  management.  The  utility 
will  retain  primary  responsibility  for 
emergency  management  activities  at  the 
site  locations.  The  NRC  will  continue  to 
monitor,  inform,  and  upon  request, 
advise  licensees  and  other  local.  State 
and  Federal  authorities  who  are 
responsible  for  the  safety  of  their 
citizens,  as  well  as  to  provide  timely 
advice  to  the  licensees  as  needed. 

6.  Comment.  States  may  require  the 
licensee  to  pay  for  equipment  required 
to  receive  and  process  the  ERDS  data. 
Furthermore,  providing  ERDS  data  to  the 
States  and  local  governments  would 
increase  NRC  costs  beyond  that 
estimated  in  the  Backfit  Analysis. 


Response.  The  NRC  has  no  control  or 
authority  over  the  State  governments 
regarding  their  funding  of  ERDS 
receiving  equipment.  Each  individual 
State  government  should  determine  its 
equipment  and  data  requirements. 
However,  through  a  Memorandum  of 
Understanding  (MOU)  between  the 
State  and  the  NRC  regarding  the  ERDS 
link,  the  ERDS  data  can  be  made 
available  to  a  State.  One  of  the 
functions  of  the  NRC  is  to  provide 
appropriate  support  to  the  States  during 
a  nuclear  power  plant  emergency.  This 
responsibility  exists  independent  of  the 
ERDS,  and  in  the  staffs  view,  the  ERDS 
interface  between  the  NRC  and  the 
States  should  not  result  in  additional 
costs  to  the  NRC. 

7.  Comment.  Implementing  the  ERDS 
seems  to  imply  some  general  concern 
that  the  NRC  neither  trusts  its  abilities 
nor  those  of  the  licensees  to  respond 
correctly  to  emergencies  using  current 
practices. 

Response.  ERDS  is  an  enhancement  of 
existing  procedures  that  provides  a 
superior  method  of  assembling  and 
transmitting  to  the  NRC  near  real  time 
data  from  a  licensee  during  an  alert  or 
higher  emergency  classification. 
Accurate  and  timely  data  assists  the 
NRC  in  conducting  informed  analyses  of 
the  plant  condition,  and  facilitates  NRC 
consultation  with  State  or  local 
govenunents  regarding  action  to  ensure 
protection  of  public  health  and  safety. 

8.  Comment.  Will  the  time  in  the 
header  of  the  ERDS  data  packet  be  some 
standard  time  such  as  GMT,  EST,  etc.? 

Response.  The  time  from  the 
licensee's  plant  computer  will  be  used 
with  ERDS  data.  Included  in  each 
licensee's  ERDS  implementation  plan 
will  be  the  time  standards  used  in  their 
computers.  This  practice  will  ensure  that 
the  particular  licensee  and  all  monitors 
of  ERDS  data  relating  to  a  particular 
emergency  or  test  are  using  the  same 
time.  There  is  no  requirement  for  all 
licensees  to  adhere  to  a  common 
standard  time. 

9.  Comment.  Non-power  reactors 
should  be  explicitly  exempt  from  the 
ERDS  requirements. 

Response.  Since  10  CFR  50.72  of  the 
regulations  applies  only  to  nuclear 
power  reactors,  it  is  not  necessary  to 
explicitly  exempt  non-power  reactors  in 
the  rule, 

10.  Comment.  Licensees  are  requested 
by  Generic  Letter  89-89  to  transmit  a 
significant  number  of  data  sheets  to  the 
NRC  during  emergencies.  With  the 
implementation  of  ERDS.  this  should  be 
relieved  to  allow  better  use  of  licensee 
resources  to  support  ERDS. 


Response.  The  informatii 
Information  Notice  (IN],  an 
requires  no  action  on  the  p 
licensee.  The  form  contain( 
is  a  copy  of  the  work  sheet 
Headquarters  Operations  ( 
officers  in  recording  routin 
Reports  over  the  ENS.  IN  8 
provided  as  information  to 
aid  in  structuring  their  non 
report. 

11.  Comment.  The  NRC  s 
provide  the  software  requi: 
communications  to  the  util 

Response.  The  NRC  will 
software  which  may  be  U8< 
provided  personal  compute 
interface  for  ERDS.  The  Nf 
provide  software  and  sour 
program  that  will  perform  1 
communications  protocol  b 
transmission  functions. 

12.  Comment.  There  wer 
concerns  regarding  the  cor 
control  of  ERDS  hardware 
Five  commenters  stated  thi 
to  notify  the  NRC  within  3( 
following  changes  in  indivi 
parameters  is  overly  presc 
they  proposed  extending  tl 
allowable  notification  peri 
annually,  or  during  Final  S 
Analysis  Report  (FSAR)  up 
commenters  believed  the  t; 
to  perform  the  configure  tio 
functions  was  low  by  a  fac 
three,  and  therefore  the  ER 
more  costly  to  the  utilities 
estimated.  One  commentei 
should  be  specific  guidanc 
the  configuration  control  n 
of  the  utility/ERDS  interfai 
were  concerned  that  if  the 
its  format  the  licensees  are 
automatically  required  to  c 
transmission  of  data.  They 
recommended  that  the  dati 
hmited  to  an  initial  format 
changes. 

Response.  In  establishin; 
reporting  requirement  for  c 
ERDS  Data  Point  Library.  I 
balanced  the  time  needed 
licensees  fdr  its  design  cha 
and  review  processes  agai 
need  to  know  based  on  sal 
considerations.  The  staff  v 
days  as  reasonable  for  the 
prepare  such  a  report,  and 
such  changes  can  influenct 
interpretation  of  ERDS  dat 
view  any  further  delay  as  ^ 

For  some  licensees,  plan 
variation  could  result  in  a  { 
burden  associated  with  coi 
control  tasks  than  the  5-pe 
reactor  year  used  in  the  rej 
analysis.  However,  that  va 
an  average  that,  considerir 
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Response.  The  NRC  has  no  control  or 
authority  over  the  State  governments 
regarding  their  funding  of  ERDS 
receiving  equipment.  Each  individual 
State  government  should  determine  its 
equipment  and  data  requirements. 
However,  through  a  Memorandum  of 
Understanding  (MOU)  between  the 
State  and  the  NRC  regarding  the  ERDS 
link,  the  ERDS  data  can  be  made 
available  to  a  State.  One  of  the 
functions  of  the  NRC  is  to  provide 
appropriate  support  to  the  States  during 
a  nuclear  power  plant  emergency.  This 
responsibility  exists  independent  of  the 
ERDS,  and  in  the  staffs  view,  the  ERDS 
interface  between  the  NRC  and  the 
States  should  not  result  in  additional 
costs  to  the  NRC. 

7.  Comment.  Implementing  the  ERDS 
seems  to  imply  some  general  concern 
that  the  NRC  neither  trusts  its  abilities 
nor  those  of  the  licensees  to  respond 
correctly  to  emergencies  using  current 
practices. 

Response.  ERDS  is  an  enhancement  of 
existing  procedures  that  provides  a 
superior  method  of  assembling  and 
transmitting  to  the  NRC  near  real  time 
data  from  a  licensee  during  an  alert  or 
higher  emergency  classification. 
Accurate  and  timely  data  assists  the 
NRC  in  conducting  informed  analyses  of 
the  plant  condition,  and  facilitates  NRC 
consultation  with  State  or  local 
govenunents  regarding  action  to  ensure 
protection  of  public  health  and  safety. 

8.  Comment.  Will  the  time  in  the 
header  of  the  ERDS  data  packet  be  some 
standard  time  such  as  GMT,  EST,  etc.? 

Response.  The  time  from  the 
licensee's  plant  computer  will  be  used 
with  ERDS  data.  Included  in  each 
licensee's  ERDS  implementation  plan 
will  be  the  time  standards  used  in  their 
computers.  This  practice  will  ensure  that 
the  particular  licensee  and  all  monitors 
of  ERDS  data  relating  to  a  particular 
emergency  or  test  are  using  the  same 
time.  There  is  no  requirement  for  all 
licensees  to  adhere  to  a  common 
standard  time. 

9.  Comment.  Non-power  reactors 
should  be  explicitly  exempt  from  the 
ERDS  requirements. 

Response.  Since  10  CFR  50.72  of  the 
regulations  applies  only  to  nuclear 
power  reactors,  it  is  not  necessary  to 
explicitly  exempt  non-power  reactors  in 
the  rule. 

10.  Comment.  Licensees  are  requested 
by  Generic  Letter  89-89  to  transmit  a 
significant  number  of  data  sheets  to  the 
NRC  during  emergencies.  With  the 
implementation  of  ERDS,  this  should  be 
relieved  to  allow  better  use  of  licensee 
resources  to  support  ERDS. 


Response.  The  information  cited  is  an 
Information  Notice  (IN),  and  as  such,  it 
requires  no  action  on  the  part  of  the 
licensee.  The  form  contained  in  IN  89-89 
is  a  copy  of  the  work  sheet  used  by  NRC 
Headquarters  Operations  Center 
officers  in  recording  routine  Event 
Reports  over  the  ENS.  IN  89-89  was 
provided  as  information  to  licensees  to 
aid  in  structuring  their  normal  event 
report. 

11.  Comment.  The  NRC  should 
provide  the  software  required  for  ERDS 
communications  to  the  utilities. 

Response.  The  NRC  will  develop 
software  which  may  be  used  in  a  utihty 
provided  personal  computer  (PC) 
interface  for  ERDS.  The  NRC  will 
provide  software  and  source  code  for  a 
program  that  will  perform  ERDS 
communications  protocol  and  data 
transmission  functions. 

12.  Comment.  There  were  several 
concerns  regarding  the  configuration 
control  of  ERDS  hardware  and  software. 
Five  commenters  stated  the  requirement 
to  notify  the  NRC  within  30  days 
following  changes  in  individual 
parameters  is  overly  prescriptive,  and 
they  proposed  extending  the  maximum 
allowable  notification  period  to  90  days, 
annually,  or  during  Final  Safety 
Analysis  Report  (FSAR)  updates.  Two 
commenters  believed  the  time  estimated 
to  perform  the  configuration  control 
functions  was  low  by  a  factor  of  two  or 
three,  and  therefore  the  ERDS  would  be 
more  costly  to  the  utilities  than 
estimated.  One  commenter  stated  there 
should  be  specific  guidance  provided  for 
the  configuration  control  requirements 
of  the  utility/ERDS  interface;  and  two 
were  concerned  that  if  the  NRC  changes 
its  format  the  licensees  are 
automatically  required  to  change  their 
transmission  of  data.  ITiey 
recommended  that  the  data  should  be 
limited  to  an  initial  format  with  no  later 
changes. 

Response.  In  establishing  the  current 
reporting  requirement  for  changes  in  the 
ERDS  Data  Point  Library,  the  staff 
balanced  the  time  needed  by  the 
licensees  fdr  its  design  change  control 
and  review  processes  against  the  staffs 
need  to  know  based  on  safety 
considerations.  The  staff  views  the  30 
days  as  reasonable  for  the  licensees  to 
prepare  such  a  report,  and  given  that 
such  changes  can  influence  the  NRC's 
interpretation  of  ERDS  data  does  not 
view  any  further  delay  as  warranted. 

For  some  licensees,  plant  to  plant 
variation  could  result  in  a  greater  labor 
burden  associated  with  configuration 
control  tasks  than  the  5-person  days  per 
reactor  year  used  in  the  regulatory 
analysis.  However,  that  value  represents 
an  average  that,  considering  the  entire 


nuclear  power  industry,  appears 
substantially  correct.  There  is  an 
economy  of  scale  for  those  utilities  that 
can  combine  submissions  from  multiple 
reactor  units  that  reduce  the  industry 
average. 

The  basic  guidance  information  for 
configuration  control  of  the  ERDS  is 
contained  in  NUREG-1394.  Based  on  the 
experience  of  the  utilities  that  have 
implemented  ERDS  voluntarily,  the 
configuration  control  requirements 
appear  to  be  appropriate. 

"The  proposed  rule  would  require  the 
licensee  to  change  its  data  transmission 
if  the  NRC  changes  its  format,  and  the 
staff  agrees  that  this  is  an  unreasonable 
requirement  on  the  licensees.  Therefore 
the  final  rule  has  been  revised  to  require 
all  data  transmission  to  conform  to  the 
initial  format.  As  the  ERDS  matures,  or 
as  technical  advances  increase 
capabihties,  there  may  be  some 
modifications.  However,  any  such 
changes  will  be  coordinated  with  the 
licensees. 

13.  Comment.  The  ERDS  rulemaking 
should  clearly  state  that  the  ERDS  is 
available  to  the  States;  and  that  all 
future  State  and  local  government 
requests  for  on-line  data  should  be  made 
through  the  NRC.  Furthermore,  the 
licensees  should  have  access  to  the 
same  screens  as  those  available  to  the 
NRC. 

Response.  It  is  not  within  the 
authority  of  the  Commission  to  specify 
to  the  States  what  data  they  may  or  may 
not  receive.  However,  the  NRC  does 
recommend  that  States  desiring  an 
emergency  data  link  to  nuclear  power 
plants  widiin  their  jurisdiction  use  an 
ERDS  connection  from  the  NRC 
Operations  Center.  A  Memorandum  of 
Understanding  with  the  NRC  will 
provide  the  State  with  ERDS  data.  A 
provision  allowing  Stales  to  receive 
ERDS  data  should  not  be  part  of  the  rule 
since  there  is  no  NRC  requirement 
imposed  upon  licensees  to  establish  a 
data  link  with  a  State.  The  concept  of 
providing  each  licensee  with  the  same 
work  stations  as  the  NRC  was 
considered.  However,  it  was  not  deemed 
cost  beneficial  to  expend  in  excess  of 
$900,000  for  the  sole  purpose  of  sending 
back  to  the  licensees  that  data  which 
they  originally  sent  to  the  NRC.  Any 
licensee  desiring  to  do  so  may  establish 
their  own  work  station  based  on  NRC 
design. 

14.  Comment.  The  requirement  for  the 
reactor  parametric  data  to  be 
transmitted  to  the  NRC  Operations 
Center  at  time  intervals  of  not  less  than 
15  seconds  or  more  than  60  seconds  is 
too  prescriptive  and  may  eliminate  the 
use  of  some  existing  computer  systems 
currently  supporting  the  licensee's 


Technical  Support  Center  (TSC)/ 
Emergency  Operating  Facility  (EOF), 
etc.  One  commenter  suggested  that  data 
update  frequency  should  be  plant 
specific.  Others  argued  that  the  wording 
in  the  proposed  rule  puts  the  hcensee  in 
jeopardy  of  non-compliance  in  the  event 
of  system  or  telecommunications  line 
failure,  and  that  considering  the 
conditions,  the  proper  descriptor  for  the 
data  is  "near  real  time"  instead  of  "real 
time." 

Response.  Originally  the  desired 
update  frequency  for  ERDS  data  was  15 
seconds,  but  to  minimize  the  use  and 
impact  on  the  central  processing  unit 
(CPU),  the  minimum  frequency  was 
reduced  by  a  factor  of  four,  i.e.,  to  at 
least  every  60  seconds.  Based  upon  the 
experience  of  those  manning  the 
NRCOC.  the  staff  believes  that  less 
frequent  data  collection  would  diminish 
the  NRC  monitors'  ability  to  adequately 
follow  the  course  of  the  emergency. 
Furthermore,  allowing  update 
frequencies  to  range  between  15 
seconds  and  60  seconds  should  provide 
sufficient  latitude  to  allow  most 
licensees  to  use  their  existing  computer 
systems.  Exceptions  to  this  requirement 
will  be  considered  on  a  case  by  case 
basis  by  the  NRC. 

Consistent  with  the  NRC's 
enforcement  policy,  licensees  are  not 
cited  for  matters  beyond  their  control, 
such  as  equipment  failures  that  are  not 
avoidable  by  reasonable  licensee 
quality  assurance  measures  or 
management  controls.  Nonetheless,  in 
the  wording  of  the  fmal  rule,  the  term 
"near  real  time"  has  been  used  to 
describe  the  ERDS  data.  , 

15.  Comment.  The  requirement  to 
activate  the  ERDS  at  the  time  the  NRC  is 
notified  of  the  declaration  of  an  alert  or 
higher  emergency  classification  should 
be  relaxed  because  it  places  a  heavy 
labor  burden  on  the  plant  operators  at 
this  critical  time.  Several  commenters 
suggested  a  delay  of  one  hour  in  order  to 
allow  actuation  from  the  Technical 
Support  Center,  thus  removing  the 
burden  from  control  room  personnel. 
Four  commenters  stated  the  ERDS 
should  not  be  operated  from  an  on-site 
computer,  and  two  suggested  the  rule 
should  allow  the  ERDS  to  be  activated 
by  computer  operations  personnel  or  a 
software  switch.  One  commenter  stated 
the  licensee  should  be  the  only  entity  to 
activate  or  deactivate  the  ERDS  for  a 
given  plant. 

Response.  There  is  no  requirement  for 
the  ERDS  to  be  activated  from  the 
control  room  or  by  control  room 
personnel.  The  use  of  computer 
operations  personnel  or  a  software 
switch  is  acceptable  to  activate  the 
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ERDS.  The  only  requirement  is  to 
initiate  ERDS  data  transmission  as  soon 
as  possible  but  not  later  than  one  hour 
after  declaring  an  emergency  class  of 
alert,  site  area  emergency,  or  general 
emergency.  This  change  is  reflected  in 
the  r.nal  rule.  The  specific  methods 
selected  to  achieve  this  requirement 
should  be  fully  described  in  each 
licensee's  ERDS  implementation  plan. 
The  notification  requirement  is  valid  in 
order  for  NRC  to  fulfill  its  mandated  role 
to  monitor  the  licensee  during  an 
emergency.  A  delay  of  one  hour  or  more 
could  deprive  the  NRC  of  vital 
information  necessary  to  perform  its 
advisory  and  monitoring  role.  The 
licensee  is  currently  required  in  10  CFR 
50.72  to  have  a  shift  communicator 
maintain  continuous  contact  with  the 
NRC  Operations  Center.  This  request  is 
not  being  changed,  and  this  person 
could  be  responsible  for  initiating  the 
ERDS  link. 

Similarly,  the  requirement  to  use  an  ' 
on-site  computer  does  not  mean  this 
equipment  must  be  located  in  the 
control  room.  Any  on-site  location,  such 
as  the  Technical  Support  Center  or  a 
computer  facility,  which  is  capable  of 
meeting  the  requirement  for  notification 
is  an  acceptable  location.  However,  off- 
site  computers,  e.g..  at  some  central 
location  used  to  service  more  than  one 
plant  site  could  be  prone  to  additional 
commercial  link  vulnerability.  This 
could  potentially  decrease  the  ERDS 
availability  and  reliabihty  beyond 
acceptable  limits. 

The  ERDS  link  will  be  activated  or 
deactivated  by  the  hcensee  to  transmit 
the  ERDS  data  to  the  NRC  Operations 
Center  via  the  NRC-provided  telephone 
lines.  In  the  event  that  NRC  perceives 
the  need  to  disconnect  a  plant  from  the 
NRC  Operations  Center  to  allow 
another  plant  onto  the  system,  for 
example,  terminating  the  transmission 
of  exercise  data  to  allow  a  unit  with  a 
real  emergency  to  access  the  system, 
this  capability  must  be  available  to  the 
NRC. 

16.  Comment  The  18  month  ERDS 
implementation  schedule  does  not 
provide  adequate  flexibility  for  all 
utihties  to  install  the  system.  Adhering 
to  that  schedule  will  cause  serious 
operational  and  cost  impacts  to  some 
utilities  because  the  system  requires 
extensive  hardware  modifications. 

Response.  The  voluntary  program 
demonstrated  that  an  implementation 
period  of  18  months  is  generally 
adequate.  However,  the  NRC  realizes 
there  are  plant  to  plant  variations 
which,  in  certain  crises,  may  require 
more  extensive  and  time  consuming 
modifications.  Utilities  that  experience 
•exceptional  difficulties  in  meeting  the  18 


month  implementation  schedule  should 
request  an  extension  from  the  NRC. 
Extension  requests  will  be  reviewed  on 
a  case-by-case  basis.  Extensions  will 
not  be  granted  in  the  absence  of 
reasonable  and  good  faith  efforts  to 
meet  the  schedule. 

17.  Comment.  The  requirement  in  the 
proposed  rule  contained  in  appendix  E 
to  part  50.  section  VI  .2,  should  be 
clarified  to  indicate  that  the  licensee 
will  provide  data  from  each  unit  via  an 
output  port  on  the  appropriate  data 
system  and  necessary  software  to 
assemble  the  data  to  be  transmitted. 

Response.  The  staff  agrees  with  this 
clarification.  This  section  of  the  final 
rule  will  be  modified  appropriately. 

18.  Comment.  Quarterly  testing  of  the 
ERDS  is  too  frequent.  Testing' on  a  semi- 
annual or  periodic  but  unspecified 
schedule  should  be  sufficient.  One 
commenter  noted  that  the  rule  does  not 
address  reporting  requirements  for 
system  failures  during  testing.  Also  for 
consistency  between  the  discussion 
section  and  the  rule,  the  following 
statement  regarding  the  use  of  ERDS 
during  emergency  training  exercises 
should  be  added  to  10  CFR  50.72(a)(4)  of 
the  rule.  Although  there  is  no 
requirement,  the  ERDS  may  also  be 
activated  by  the  licensee  during 
emergency  drills  or  exercises  if  the 
licensee's  computer  system  has  the 
capability  to  transmit  the  data. 

Response.  Quarterly  testing  during  the 
initial  year  or  16  months  of  the  ERDS 
program  is  necessary  for  both  the 
licensees  and  the  NRC  monitors  to  gain 
experience  and  confidence  with  the 
system,  as  well  ds  prove  the  availability 
and  reliability  of  the  system.  An 
established  schedule  allows  both  the 
NRC  and  licensees  to  plan  and  allocate 
time  and  resources  for  testing  rather 
than  trying  to  accommodate  testing  on 
an  imregimented  basis.  After  a  period  of 
approximately  one  year  of  demonstrated 
system  performance,  i.e..  proper 
functioning  during  quarterly  testing,  the 
test  frequency  may  be  relaxed  to  semi- 
annually. 

There  are  no  explicit  reporting 
requirements  for  failures  during  testing 
because  the  quarterly  testing  will  be 
conducted  with  NRC.  If  there  are 
failures  during  these  tests,  the  NRC. 
because  of  its  participation  in  the  tests, 
will  be  aware  of  them.  It  is  unlikely 
there  will  be  any  system  testing  of 
which  the  NRC  is  unaware,  e.g..  with 
State  or  local  govenunents,  since  the 
State  links  will  most  probably  be 
through  the  NRC  Operations  Center.  The 
recommended  additional  statement 
regarding  use  of  ERDS  during  emergency 
training  exercises  has  been  included  in 
the  final  rule. 


19.  Comment.  Three  commenters 
slated  that  this  rule  should  impose  no 
new  isolation  requirements,  and 
suggested  that  references  should  be 
deleted  to  a  potential  requirement  for 
additional  isolation  requirements. 

Response.  The  reference  to  the 
potential  need  for  isolation  devices  is 
not  a  new  requirement.  It  is  intended 
merely  to  serv'e  to  reinforce 
requirements  as  a  design  control 
mechanism  in  10  CFR  50.55a  and  adds 
emphasis  for  adequate  protection 
against  spurious  electrical  signals.  More 
recently  constructed  nuclear  power 
reactors  have  adequate  isolation  of  their 
computer  interfaces,  but  in  some  older 
reactors  it  is  conceivable  the  computer 
assembling  the  ERDS  data  may  not  be 
fully  buffered,  and  as  such,  could 
require  appropriate  isolation  devices. 
The  statement  alerts  the  licensees  to  the 
potential  need  for  additional  isolation 
devices. 

20.  Comment.  There  should  be  more 
flexibility  in  acceptable  quality 
indicators  (tags)  for  the  ERDS  data,  thus 
allowing  greater  use  of  existing  plant 
methodologies.  Requiring  the  utilities  to 
use  the  quality  tags  prescribed  by  the 
NRC  would  force  major  software 
changes  and  added  costs  for  some 
licensees. 

Response.  Using  the  data  quality 
indicators  prescribed  by  the  NRC  should 
necessitate,  at  the  most,  only  very  minor 
hcensee  softwiare  changes.  A  simple 
translation  matrix  that  converts  the 
quality  tags  used  by  the  hcensee  to  the 
form  to  be  used  by  the  NRC  Operations 
Center  is  sufficient.  This  can  be  applied 
to  the  ERDS  data  prior  to  transmission. 

There  is  no  requirement  for  the 
utilities  to  change  the  quality  tags  used 
at  their  facility.  However,  if  each  utility 
transmits  ERDS  data  to  the  NRC 
Operations  Center  using  their  own 
quality  tags,  variation  from  licensee  to 
licensee  could  cause  confusion  to  the 
NRC  monitors,  thereby  necessitating 
additional  telephonic  consultation  with 
the  licens^e-^ 

Zl.ComimnL-  Four  commenters  stated 
that  when  ERDS  is  implemented  the 
requirement  for  full  time  manning  of  the 
Emergency  Notification  System  (ENS) 
should  be  relaxed.  Without  this 
relaxation  the  affected  utility  will  not  be 
able  to  redirect  its  efforts  as  claimed. 

Response:  It  is  not  the  intent  to 
replace  the  ENS  with  ERDS;  rather. 
ERDS  is  a  supplemental  system 
speciahzed  in  automatic  collection  and 
transmission  in  near  real  time  of  a 
selected  set  of  parametric  reactor  data 
required  by  the  NRC  in  its  emergency 
monitoring  role.  Although  implementing 
ERDS  will  diminish  the  curreat  ENS 
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burden,  not  all  functions  of  the 
be  subsumed  into  the  ERDS.  Tl 
telephone  contact  will  still  be  i 
via  the  ENS.  Nevertheless,  the 
required  by  the  licensee's  persi 
gather  the  data  for  periodic  rel 
NRC  will  be  reduced,  thus  pen 
their  use  of  persormel  in  other 
emergency  ftmctions. 

Environmental  Impact  Categoi 
Exclusion 

The  NRC  has  determined  th£ 
final  regulation  is  the  type  of  a 
described  in  categorical  exclus 
CFR  51.22(c)(3)(iii).  Therefore, 
environmental  impact  stateme 
environmental  assessment  has 
prepared  for  this  final  regulatic 

Paperwork  Reduction  Act  Stat 

This  final  rule  amends  infon 
collection  requirements  that  ai 
to  the  Paperwork  Reduction  Ai 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  b 
Office  of  Management  and  Bu( 
approval  number  3150-0011. 

Public  reporting  burden  for  t 
collection  of  information  is  est 
average  115  hours  per  responsi 
year  and  38  hours  per  responst 
thereafter,  including  the  time  f 
reviewing  instructions,  search! 
existing  data  sources,  gatherin 
maintaining  the  data  needed.  £ 
completing  and  reviewing  the  i 
of  information.  Send  comment 
regarding  this  burden  estimate 
other  aspects  of  this  collection 
information,  including  suggest] 
reducing  this  burden,  to  the  Inl 
and  Records  Management  Brai 
(MNBB-7714),  U.S.  Nuclear  Re 
Commission,  Washington,  DC 
and  to  the  Desk  Officer,  Office 
Information  and  Regulatory  AI 
NEOB-3019  (3150-0011),  Officj 
Management  and  Budget.  Was 
DC  20503. 

Regulatory  Analysis 

The  NRC  has  prepared  a  reg 
analysis  for  the  final  rulemakii 
subject.  The  analysis  examine 
costs  and  benefits  of  the  alterr 
considered  by  the  NRC.  The  N 
requested  public  comments  on 
preliminary  regulatory  analysi 
Comments  received  were  cons 
but  no  changes  to  the  regulato: 
analysis  are  considered  necesi 
Therefore,  the  preliminary  regi 
analysis  is  adopted  as  the  fina 
regulatory  analysis  without  ch 

Regulatory  FlexibiUty  Certifia 

In  accordance  with  the  Regi 
Flexibility  Act  of  1980  fS  U.S.C 
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19.  Comment.  Three  commenters 
stated  that  this  rule  should  impose  no 
new  isolation  requirements,  and 
suggested  that  references  should  be 
deleted  to  a  potential  requirement  for 
additional  isolation  requirements. 

Response.  The  reference  to  the 
potential  need  for  isolation  devices  is 
not  a  new  requirement.  It  is  intended 
merely  to  ser\'e  to  reinforce 
requirements  as  a  design  control 
mechanism  in  10  CFR  50.55a  and  adds 
emphasis  for  adequate  protection 
against  spurious  electrical  signals.  More 
recently  constructed  nuclear  power 
reactors  have  adequate  isolation  of  their 
computer  interfaces,  but  in  some  older 
reactors  it  is  conceivable  the  computer 
assembling  the  ERDS  data  may  not  be 
fully  buffered,  and  as  such,  could 
require  appropriate  isolation  devices. 
The  statement  alerts  the  licensees  to  the 
potential  need  for  additional  isolation 
devices. 

20.  Comment.  There  should  be  more 
flexibility  in  acceptable  quality 
indicators  (tags)  for  the  ERDS  data,  thus 
allowing  greater  use  of  existing  plant 
methodologies.  Requiring  the  utihties  to 
use  the  qualify  tags  prescribed  by  the 
NRC  would  force  major  software 
changes  and  added  costs  for  some 
licensees. 

Response.  Using  the  data  quality 
indicators  prescribed  by  the  NRC  should 
necessitate,  at  the  most,  only  very  minor 
hcensee  softwiare  changes.  A  simple 
translation  matrix  that  converts  the 
quality  tags  used  by  the  Ucensee  to  the 
form  to  be  used  by  the  NRC  Operations 
Center  is  sufficient.  This  can  be  applied 
to  the  ERDS  data  prior  to  transmission. 

There  is  no  requirement  for  the 
utilities  to  change  the  quality  tags  used 
at  their  facility.  However,  if  each  utiUty 
transmits  ERDS  data  to  the  NRC 
Operations  Center  using  their  own 
quality  tags,  variation  from  licensee  to 
licensee  could  cause  confusion  to  the 
NRC  monitors,  thereby  necessitating 
additional  telephonic  consultation  with 
the  licens^e-^ 

Z\.Comix(ent:  Four  commenters  stated 
that  when  ERDS  is  implemented  the 
requirement  for  full  time  manning  of  the 
Emergency  Notification  System  (ENS) 
should  be  relaxed.  Without  this 
relaxation  the  affected  utility  will  not  be 
able  to  redirect  its  efforts  as  claimed. 

Response:  It  is  not  the  intent  to 
replace  the  ENS  with  ERDS;  rather, 
ERDS  is  a  supplemental  system 
speciahzed  in  automatic  collection  and 
transmission  in  near  real  time  of  a 
selected  set  of  parametric  reactor  data 
required  by  the  NRC  in  its  emergency 
monitoring  role.  Although  implementing 
ERDS  will  diminish  the  current  ENS 


burden,  not  all  functions  of  the  ENS  will 
be  subsumed  into  the  ERDS.  Therefore, 
telephone  contact  will  still  be  required 
via  the  ENS.  Nevertheless,  the  effort 
required  by  the  licensee's  personnel  to 
gather  the  data  for  periodic  relay  to  the 
NRC  will  be  reduced,  thus  permitting 
their  use  of  persoimel  in  other 
emergency  ftmctions. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51,22{c)(3)(iii).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  regulation. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget  under 
approval  number  3150-0011. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  115  hours  per  response  the  first 
year  and  38  hours  per  response 
thereafter,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspects  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Information 
and  Records  Management  Branch 
(MNBB-7714).  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555; 
and  to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-3019  (3150-0011).  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  for  the  final  rulemaking  on  this 
subject.  The  analysis  examined  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  NRC.  The  NRC 
requested  public  comments  on  the 
preliminary  regulatory  analysis. 
Comments  received  were  considered, 
but  no  changes  to  the  regulatory 
analysis  are  considered  necessary. 
Therefore,  the  preliminary  regulatory 
analysis  is  adopted  as  the  final 
regulatory  analysis  without  change. 

Regulatory  Flexibility  CertiRcation 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  fS  U.S.C.  6Ce(b]). 


the  Commission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  final  rule  affects  only  the 
licensing  and  operation  of  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  set 
out  in  regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121. 

BackBt  Analysis 

As  required  by  10  CFR  50.109.  the 
Commission  has  completed  a  backfit 
analysis  for  this  rule.  The  Commission 
concluded  that  the  rule  will  provide  a 
substantial  increase  in  the  overall 
protection  of  the  public  health  and 
safety  by  ensuring  far  more  accurate 
and  timely  flow  of  data  for  the  NRC  to 
fulfill  its  role  during  an  alert  or  higher 
emergency.  The  direct  and  indirect  costs 
estimated  for  the  implementation  of  this 
rule  are  justified  in  view  of  this 
increased  protection.  Further,  the 
implementation  and  maintenance 
requirements  of  the  rule  will  have  no 
effect  on  occupational  radiological 
exposure.  The  backfit  analysis  on  which 
this  determination  is  based  is  as  follows: 

Item  1:  Statement  of  the  specific 
objective  that  the  backfit  is  designed  to 
achieve. 

Response:  The  objective  of  this 
rulemaking  is  the  timely  and  effective 
implementation  of  ERDS  so  as  to 
provide  increased  assurance  that  a 
reUable  and  effective  communications 
system,  that  will  allow  the  NRC  to 
monitor  available  critical  parameters 
during  an  emergency,  is  in  place.  The 
availability  of  accurate,  near  real-time 
data  depicting  what  is  taking  place  at  a 
reactor  facility  during  an  alert  or  higher 
emergency  will  improve  the  NRC's 
understanding  of  the  event  as  it  is 
happening,  and  thereby  better  enable 
the  NRC  to  perform  its  role  of  (i) 
providing  State  and  local  authorities 
recommmendations  and  advice  on 
offsite  action  that  they  may  need  to  take 
to  protect  their  citizenry;  (ii)  supporting 
the  licensees  efforts  to  manage  the 
accident  by  providing  technical  analysis 
and  logistic  support;  (iii)  keeping  other 
Federal  agencies  and  entities  informed 
of  the  status  of  the  Incident;  and  (iv) 
keeping  the  media  informed  of  the 
NRCs  knowledge  of  the  status  of  the 
incident. 

Item  2:  General  description  of  the 
activity  that  would  be  required  of  the 
licensee  or  applicant  in  order  to 
complete  the  backfit 

Response:  All  licensees  or  applicants 
would  be  required  to  install  an  NRC- 


supplied  communication  link,  provide 
the  necessary  hardware  from  the  in- 
plant  computer  to  interface  with  the 
NRC-supplied  communication  link, 
provide  support  for  periodic  testing  of 
the  ERDS,  and  report  any  configuration 
changes  to^e  hcensee's  ERDS-related 
hardware  wd  software.  Initially,  the 
ERDS  will  be  tested  quarterly,  unless 
otherwise  determined  by  NRC  based  on 
demonstrated  system  performance. 

Item  3:  Potential  change  in  the  risk  to 
the  public  from  the  accidental  offsife 
release  of  radioactive  material. 

Response:  The  principal  effect  of 
ERDS  will  be  a  marked  improvement  in 
the  availability,  timeliness,  and 
reUability  of  key  information  about  what 
is  taking  place  at  the  reactor  during  an 
accident,  particularly  during  the  critical 
early  hours  before  the  NRC  Site  Team 
arrives.  Hence,  ERDS  will  provide 
significant  improvements  in  the  NRCs 
ability  to  understand  what  is  taking 
place  during  an  emergency,  and  thereby 
more  effectively  perform  its  role  of 
monitoring  and  advising  the  licensee. 
More  importantly,  the  improvement  in 
assessment  performance  will  improve 
the  NRC's  ability  to  provide  appropriate 
recommendations  and  advice  to  the 
State  and  local  officials  who  are 
required  to  make  the  decisions  regarding 
offsite  protective  actions  which  are 
necessary  to  protect  the  public. 

Because  the  decisions  made  by  the 
State  and  local  authorities  with  regard 
to  offsite  protective  actions  could  so 
significantly  affect  the  pubhc  health 
consequences  of  a  reactor  accident,  it  it 
the  judgment  of  the  NRC  that  a 
significant  improvement  in  the  NRCs 
ability  to  provide  the  right 
recommendation  at  the  right  time 
provides  a  substantial  improvement  in 
the  overall  protection  to  the  public. 
Because  the  ERDS  will  provide  that 
significant  improvement  in  the  NRCs 
abiUty  to  provide  the  right 
recommendation  at  the  right  time,  the 
proposed  ERDS  requirements  are 
justified. 

Item  4:  Potential  impact  on 
radiological  exposure  of  facility 
employees. 

Response:  The  implementation  of  the 
proposed  ERDS  rule  would  have  no 
effect  on  routine  occupational 
radiological  exposure  and  would  not 
result  in  increased  radiological  expoaore 
of  facility  employees. 

Item  5:  Installation  and  continuing 
costs  associated  with  the  backfit, 
including  the  cost  of  facility  downtime 
or  the  cost  of  construction  delay. 

Response:  The  cost  impact  of  the  rule 
was  estimated  to  be  approximately 
$153,000  for  one  nuclear  power  reactor 
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(one  unit].  This  figure,  expressed  in  1990 
dollars,  represents  the  incremental 
worth  of  installing  and  operating  ERDS 
for  30  years  using  a  5  percent  discount 
rate.  The  overall  industry  cost  of 
implementing  the  rule  for  118  nuclear 
power  reactor  units  was  estimated  at 
approximately  $18  million.  No  downtime 
costs  were  •onsidered  in  the  cost  impact 
estimates  because  the  installation  and 
operation  of  the  ERDS  should  have  no 
impact  on  the  operation  of  a  nuclear 
power  plant. 

Item  6:  The  potential  safety  impact  of 
changes  in  plant  or  ofJ^rational 
complexity,  including  the  relationship  to 
proposed  and  existing  regulatory 
requirements.  « 

Response:  The  ERDS  rule  should  have 
little  or  no  impact  on  the  operational 
complexity  of  the  nuclear  power  reactor 
units  since  the  required  modiHcations  to 
the  hardware  and  software  are  minor. 
The  redirection  in  the  labor  burden 
provided  by  the  automatic  collection 
and  transmission  of  selected  reactor 
data  would  increase  the  efficiency  and 
effectiveness  of  nuclear  power  plant 
operating  personnel  during  an 
emergency.  This  rule  is  closely 
associated  with  Generic  Letter  89-15 
and  complements  the  ENS  that  exists  at 
every  nucleap-power  reactor. 

Item  7:  The  estimated  resource  burden 
on  the  NRC  associated  with  the  backfit 
and  availability  of  such  resourges,^.,^ji^ 

Response:  The  impact  on  the  NRG '^'^ 
resulting  from  the  implementation^f  the 
ERDS  rule  is  anticipated  to  be  tf  one- 
time cost  of  about  $200,000  for  the 
current  population  of  operational/ 
licensed  nuclear  reactor  units.  This 
figure  provides  for  initial  reviews  of 
licensees'  implementation  plan 
submittals.  After  implementation,  the 
NRG  cost  is  estimated  to  be 
approximately  $4.4  miUion  for  118 
nuclear  power  reactor  units.  This  figure 
represents  the  costs  for  periodic  testing 
and  configuration  control  expressed  as 
the  present  worth  in  1990  dollars  and 
uses  a  5  percent  discount  rate  over  30 
years. 

Item  8:  The  potential  impact  of  the 
differences  in  facility  type,  design,  or 
age  on  the  relevancy  and  practicality  of 
the  backfit. 

Response:  The  rule  is  independent  of 
the  facility's  type,  design,  or  age.  There 
are  considerable  variations  in  the 
instrumentation  systems  of  the  nuclear 
power  plants,  and  the  estimated  cost 
impacts  were  based  on  an  average  value 
for  current  nuclear  power  plants  to 
implement  the  ERDS.  There  will  be  no 
di^erences,  however,  in  potential 
impacts  between  the  various  facilities 
on  a  yearly  basis.  The  rule  does  not 
require  that  licensees  monitor  more 


parameters  than  are  presently 
monitored  at  each  facility. 

Item  9:  Whether  the  proposed  backfit 
is  interim  or  final  and,  if  interim,  the 
Justification  for  imposing  the  proposed 
backfit  on  an  interim  basis. 

Response:  Implementation  of  the 
ERDS  in  accordance  with  the  final  rule 
will  require  that  all  licensees  develop 
and  submit  an  ERDS  implementation 
plan  to  the  NRG  within  75  days  of  the 
publication  of  the  final  rule  in  the 
Federal  Register.  The  implementation 
plan  should  provide  a  schedule  which 
identifies  the  earliest  possible  time 
frame  for  ERDS  implementation  by  the 
licensee  as  well  as  proposed  alternate 
implementafion  dates.  The  NRG  will 
establish  an  industry-wide  ERDS 
implementation  schedule  which  will 
take  into  account  such  factors  as 
planned  computer  modifications  and 
scheduled  outages.  The  ERDS  must  be 
implemented  within  18  months  of  the 
publication  of  the  final  rule  in  the 
Federal  Register.  Licensees  that  have 
submitted  the  required  information 
under  the  voluntary  implementation 
program  will  not  be  required  to  resubmit 
this  information.  However,  they  will  be 
required  to  meet  the  implementation 
schedule  of  18  months  after  the  effective 
date  of  the  final  rule  or  before  initial 
escalation  to  full  power,  whichever 
comes  later.  Licensees  with  currently 
operational  ERDS  interfaces  approved 
under  the  voluntary  ERDS 
implementation  program  will  not  be 
required  to  submit  another 
implementation  plan  and  will  be 
considered  to  have  met  the  requirements 
under  this  rule. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information, 
Criminal  penalty.  Fire  protection, 
Incorporation  by  reference. 
Intergovernmental  relations,  Nuclear 
power  plants  and  reactors,  Radiation 
protection,  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.G.  552  and  553, 
the  NRG  is  adopting  the  following 
amendment  to  10  CFR  part  50. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACIUTIES 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sections.  102. 103. 104, 105, 161, 
182, 183. 186, 189.  68  Stat.  036,  837,  938,  948, 
953. 954. 955, 956,  as  amended,  sec.  234, 83 


Stat.  1244.  as  amended  (42  U.S.G.  2132.  2133. 
2134,  2135.  2201,  2232.  2233.  2238,  2239,  2282): 
sees.  201,  as  amended.  202,  206.  88  Stat.  1242. 
as  amended.  1244, 1246,  (42  U.S.G.  5841.  5842, 
5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601,  sec.  10.  92  Stat.  2951  (42  U.S.G.  5851). 
Section  50.10  also  issued  under  sees.  101, 185, 
68  Stat.  936,  955,  as  amended  (42  U.S.G.  2131. 
2235),  sec.  102.  Pub.  L.  91-190,  83  Stat.  853  (42 
U.S.G.  4332).  Sections  50.13.  and  50.54(dd), 
and  50.103  also  issued  under  sec.  108.  68  Stat. 
939,  as  amended  (42  U.S.G.  2138).  Sections 
50.23,  50.35.  50.55.  and  50.56  also  issued  under 
sec.  185,  68  Stat.  955  (42  U.S.G.  2235).  Sections 
50.33a.  50.55a,  and  appendix  Q  also  issued 
under  sec.  102,  Pub.  L.  91-190.  83  Stat.  853  (42 
U.S.G.  4332).  Sections  50.34  and  50.54  also 
issued  under  sec.  204.  88  Stat.  1245  (42  U.S.G. 
5844)  Sections  50.58,  50.91,  and  50.92  also 
issued  under  Pub.  L  97-415.  96  Stat.  2073  (42 
U.S.G.  2239).  Section  50.78  also  issued  under 
sec.  112, 68  Stat.  939  (42  U.S.G.  2152).  Sections 
50.80  through  50.81  also  issued  under  sec.  184, 
68  Stat.  954.  as  amended  (42  U.S.G.  2234). 
Appendix  F  also  issued  under  sec.  187,  68 
Slat.  955  (42  U.S.G.  2237). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.G.  2273).  SS  50.46  (a)  and 
(b),  and  50.54(c)  are  issued  under  sees.  161b, 
1611  and  1610,  68  Stat.  948.  as  amended  (42 
U.S.G.  2201(b));  SS  50.7(a),  50.10(a)-(c).  50.34 
(a)  and  (e),  50.44(a)-(c).  50.46  (a)  and  (b). 
50.47(b).  50.48  (a),  (c),  (d),  and  (e),  50.49(a). 
50.54(a),  (i) ,  (i)(l),  (IHn),  (p),  (q),  (t),  (v).  and 
(y),  50.55(f).  50.55a  (a),  (c)-(e).  (g).  and  (h), 
50.59(c),  50.60(a),  50.62(c),  50.64(b).  and  50.80 
(a)  and  (b)  are  issued  under  sec.  161i,  68  Stat. 
949,  as  amended  (42  U.S.G.  2201(i));  and 
Si  50.49  (d).  (h).  and  (j),  50.54  (w),  (z),  (bb), 
(cc),  and  (dd),  50.55(e),  50.59(b),  50.61(b). 
50.62(b),  50.70(a).  50.71  (a)-(c)  and  (e). 
50.72(a),  50.73  (a)  and  (b).  50.74.  50.78.  and 
50.90  are  issued  under  sec.  161o,  68  Stat.  950. 
as  amended  (42  U.S.G.  2201(o)). 

2.  In  S  50.72.  paragraph  (a)  (4)  is 
redesignated  as  paragraph  (a)  (5)  and  a 
new  paragraph  (a)  (4j  is  added  to  read 
as  follows: 

§  50.72    Immediate  notification 
requirements  for  operating  nuclear  power 
reactors. 

(a)  •  •  * 

(4)  The  licensee  shall  activate  the 
Emergency  Response  Data  System 
(ERDS)  *  as  soon  as  possible  but  not 
later  than  one  hour  after  declaring  an 
emergency  class  of  alert,  site  area 
emergency,  or  general  emergency.  The 
ERDS  may  also  be  activated  by  the 
licensee  during  emergency  drills  or 
exercises  if  the  licensee's  computer 
system  has  the  capability  to  transmit  the 
exercise  data. 


3.  Appendix  E  to  part  50  is  amended 
by  adding  a  new  section  VI,  Emergency 
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Response  Data  System,  to  read 
follows: 

Appendix  E  to  Part  50 — Emerg( 
Planning  and  Preparedness  for 
Production  and  Utilization  Fad 


VI.  Emergency  Response  Data 

1.  The  Emergency  Response  Dati 
(EROS)  is  a  direct  near  real-time  el 
data  link  between  the  licensee's  oi 
computer  system  and  the  NRG  Opi 
Genter  that  provides  for  the  autom 
transmission  of  a  limited  data  set  ( 
parameters.  The  ERDS  supplement 
existing  voice  transmission  over  tti 
Emergency  Notification  System  (EJ 
providing  the  NRG  Operations  Ger 
timely  and  accurate  updates  of  a  li 
of  parameters  from  the  hcensee's  i 
onsite  computer  system  in  the  evei 
emergency.  When  selected  plant  d 
available  on  the  hcensee's  onsite  c 
system,  retrofitting  of  data  points  i 
required.  The  licensee  shall  test  th< 
periodically  to  verify  system  avail, 
operability.  The  frequency  of  ERD! 
will  be  quarterly  unless  otherwise 
NRG  based  on  demonstrated  syste 
performance. 

2.  Except  for  Big  Rock  Point  and 
power  facilities  that  are  shut  dowr 
permanently  or  indefinitely,  onsite 
shall  be  provided  at  each  unit  by  tl 
to  interface  with  the  NRG  receivin) 
Software,  which  will  be  made  aval 
the  NRG.  will  assemble  the  data  tc 
transmitted  and  transmit  data  fron 
via  an  output  port  on  the  approprii 
system.  The  hardware  and  softwai 
have  the  following  characteristics: 

a.  Data  points,  if  resident  in  the 
computer  systems,  must  be  transm 
four  selected  types  of  plant  conditi 
Reactor  core  and  coolant  system  c 
reactor  containment  conditions:  ra 
release  rates;  and  plant  meteoroloj 
data.  A  separate  data  feed  is  requi 
each  reactor  unit.  While  it  is  recog 
ERDS  is  not  a  safety  system,  it  is  c 
that  a  licensee's  ERDS  interface  cc 
communicate  with  a  safety  system 
case,  appropriate  isolation  devices 
required  at  these  interfaces.*  The  ( 

•  See  10  CFR  60.55«(h)  Protection  Syi 


*  Requirements  for  EROS  are  addressed  in 
Appendix  E,  Section  VI. 
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STIC  LICENSING  OF 
4D  UTILIZATION 


'  citation  for  part  50 
as  follows: 

IS.  102. 103, 104, 105. 161, 
Stat.  036,  837,  938,  948, 
amended,  sec.  234, 63 


Stat.  1244.  as  amended  (42  U.S.C.  2132.  2133, 
2134,  2135.  2201,  2232,  2233.  2238.  2239,  2282): 
sees.  201,  as  amended.  202,  206.  88  Stat.  1242. 
as  amended,  1244, 1248,  (42  U.S.C.  5841,  5842. 
5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601.  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 185, 
68  Stat.  936,  955,  as  amended  (42  U.S.C.  2131, 
2235),  sec.  102.  Pub.  L.  91-190,  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.13.  and  50.54(dd], 
and  50.103  also  issued  under  sec.  108, 68  Stat. 
939,  as  amended  (42  U.S.C.  2138).  Sections 
50.23,  50.35.  50.55.  and  50.56  also  issued  under 
sec.  185.  68  Stat.  955  (42  U.S.C.  2235).  Sections 
50.33a.  50.55a,  and  appendix  Q  also  issued 
under  sec.  102,  Pub.  L.  91-190,  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.34  and  50.54  also 
issued  under  sec.  204.  88  Stat.  1245  (42  U.S.C. 
5844]  Sections  50.58,  50.91,  and  50.92  also 
issued  under  Pub.  L  97-415,  96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  112, 68  Stat.  939  (42  U.S.C.  2152).  Sections 
50.80  through  50.81  also  issued  under  sec.  184, 
68  Stat.  954.  as  amended  (42  U.S.C.  2234). 
Appendix  F  also  issued  under  sec.  187,  68 
Stat.  955  (42  U.S.C.  2237). 

For  the  purposes  of  sec.  223,  68  Stat.  958,  as 
amended  (42  U.S.C.  2273],  SS  50.46  (a)  and 
(b),  and  50.54(c)  are  issued  under  sees.  161b, 
161i  and  leio.  68  Stat.  948.  as  amended  (42 
U.S.C.  2201(b)):  S!  50.7(a),  50.10{a)-(c),  50.34 
(a)  and  (e),  50.44(a}-(c),  50.46  (a)  and  (b), 
50.47(b).  50.48  (a),  (c).  (d),  and  (e),  50.49(a), 
50.54(a),  (i) ,  (i)(l),  (IHn).  (p).  (q).  (t).  (v),  and 
(y),  50.55(f),  50.55a  (a),  (c)-(e),  (g),  and  (h), 
50.59(c),  50.60(a).  50.62(c),  50.64(b),  and  50.80 
(a)  and  (b)  are  issued  under  sec.  161i,  68  Stat. 
949,  as  amended  (42  U.S.C.  2201(i]);  and 
Si  50.49  (d).  (h),  and  (j),  50.54  (w),  (z),  (bb), 
(cc),  and  (dd),  50.55(e),  50.59(b),  50.61(b), 
50.62(b).  50.70(a),  50.71  (aHc)  and  (e), 
50.72(a),  50.73  (a)  and  (b),  50.74,  50.78,  and 
50.90  are  issued  under  sec.  161o,  68  Stat.  950, 
as  amended  (42  U.S.C.  2201(o)). 

2.  In  §  50.72,  paragraph  (a)  (4)  is 
redesignated  as  paragraph  (a)  (5)  and  a 
new  paragraph  (a)  (4]  is  added  to  read 
as  follows: 

§  50.72    Immediate  notification 
requirements  for  operating  nuclear  power 
reactors. 

(a)  *  *  * 

(4)  The  licensee  shall  activate  the 
Emergency  Response  Data  System 
(ERDS)  *  as  soon  as  possible  but  not 
later  than  one  hour  after  declaring  an 
emergency  class  of  alert,  site  area 
emergency,  or  general  emergency.  The 
ERDS  may  also  be  activated  by  the 
licensee  during  emergency  drills  or 
exercises  if  the  licensee's  computer 
system  has  the  capability  to  transmit  the 
exercise  data. 
***** 

3.  Appendix  E  to  part  50  is  amended 
by  adding  a  new  section  VI,  Emergency 


*  Requirement*  for  EROS  are  addressed  <n 
Appendix  E,  Section  VI. 


Response  Data  System,  to  read  as 
follows:      j  I 

Appendix  E  to  Part  50 — Emergency 
Planning  and  Preparedness  for 
Production  and  Utilization  Facilities 

*•♦,**- 

VI.  Emergency  Response  Data  System 

1.  The  Emergency  Response  Data  System 
(ERDS)  is  a  direct  near  real-time  electronic 
data  link  between  the  licensee's  onsite 
computer  system  and  the  NRC  Operations 
Center  that  provides  for  the  automated 
transmission  of  a  limited  data  set  of  selected 
parameters.  The  ERDS  supplements  the 
existing  voice  transmission  over  the 
Emergency  Notification  System  (ENS)  by 
providing  the  NRC  Operations  Center  with 
timely  and  accurate  updates  of  a  limited  set 
of  parameters  from  the  licensee's  installed 
onsite  computer  system  in  the  event  of  an 
emergency.  When  selected  plant  data  are  not 
available  on  the  licensee's  onsite  computer 
system,  retrofitting  of  data  points  is  not 
required.  The  licensee  shall  test  the  ERDS 
periodically  to  verify  system  availability  and 
operability.  The  frequency  of  ERDS  testing 
will  be  quarterly  unless  otherwise  set  by 
NRC  based  on  demonstrated  system 
performance. 

2.  Except  for  Big  Rock  Point  and  all  nuclear 
power  facilities  that  are  shut  down 
permanently  or  indefinitely,  onsite  hardware 
shall  be  provided  at  each  unit  by  the  licensee 
to  interface  with  the  NRC  receiving  system. 
Software,  which  will  be  made  available  by 
the  NRC  will  assemble  the  data  to  be 
transmitted  and  transmit  data  from  each  unit 
via  an  output  port  on  the  appropriate  data 
system.  The  hardware  and  software  must 
have  the  following  characteristics: 

a.  Data  points,  if  resident  in  the  in-plant 
computer  systems,  must  be  transmitted  for 
four  selected  types  of  plant  conditions: 
Reactor  core  and  coolant  system  conditions; 
reactor  containment  conditions:  radioactivity 
release  rates:  and  plant  meteorological  tower 
data.  A  separate  data  feed  is  required  for 
each  reactor  unit.  While  it  is  recognized  that 
ERDS  is  not  a  safety  system,  it  is  conceivable 
that  a  licensee's  ERDS  interface  could 
communicate  with  a  safety  system.  In  this 
case,  appropriate  isolation  devices  would  be 
required  at  these  interfaces.*  The  data  points. 


•  See  10  CFR  60.5Sa(h]  Protection  Systems. 


identified  in  the  following  parameters  will  be 
transmitted: 

(i)  For  pressurized  water  reactors  (PWRs), 
the  selected  plant  parameters  are:  (1)  Primary 
coolant  system:  pressure,  temperatures  (hot 
leg,  cold  leg,  and  core  exit  therm  jcouples), 
subcooling  margin,  pressurizer  level,  reactor 
coolant  charging/makeup  flow,  reactor  vessel 
level,  reactor  coolant  flow,  and  reactor 
power  (2)  Secondary  coolant  system:  Steam 
generator  levels  and  pressures,  main 
feedwater  flows,  and  auxiliary  and 
emergency  feedwater  flows:  (3)  Safety 
injection:  High-  and  low-pressure  safety 
injection  flows,  safety  injection  flows 
(Westinghouse),  and  borated  water  storage 
tank  level:  (4)  Corllainment:  pressure, 
temperatures,  hydrogen  concentration,  and 
sump  levels:  (5)  Radiation  monitoring  system: 
Reactor  coolant  radioactivity,  containment 
radiation  level,  condenser  air  removal 
radiation  level,  effluent  radiation  monitors, 
and  process  radiation  monitor  levels:  and  (6) 
Meteorological  data:  wind  speed,  wind 
direction,  and  atmospheric  stability. 

(ii)  For  boiling  water  reactors  (BWRs),  the 
selected  parameters  are:  (1)  Reactor  coolant 
system:  Reactor  pressure,  reactor  vessel 
level,  feedwater  flow,  and  reactor  power  (2) 
Safety  injection:  Reactor  core  isolation 
cooling  flow,  high-pressure  coolant  injection/ 
high-pressure  core  spray  flow,  core  spray 
flow,  low-pressure  coolant  injection  flow,  and 
condensate  storage  tank  level;  (3) 
Containment  drywell  pressure,  drywell 
temperatures,  drywell  sump  levels,  hydrogen 
and  oxygen  concentrations,  suppression  pool 
temperature,  and  suppression  pool  level:  (4) 
Radiation  monitoring  system:  Reactor  coolant 
radioactivity  level,  primary  containment 
radiation  level,  condenser  off-gas  radiation 
level,  effluent  radiation  monitor,  and  process 
radiation  levels;  and  (5)  Meteorological  data: 
Wind  speed,  wind  direction,  and  atmospheric 
stability. 

b.  The  system  must  be  capable  of 
transmitting  all  available  ERDS  parameters 
at  time  intervals  of  not  less  than  15  seconds 
or  more  than  60  seconds.  Elxceptions  to  this 
requirement  will  be  considered  on  a  case  by 
case  basis. 

c.  All  link  control  and  data  transmission 
must  be  established  in  a  format  compatible 
with  the  NRC  receiving  system  '  as 
configured  at  the  time  of  licensee 
implementation. 

3.  Maintaining  Emergency  Response  Data 
System: 

a.  Any  hardware  and  software  changes 
that  affect  the  transmitted  data  points 


1. 


'  Guidance  1«  provided  in  NimEC-1394.  Revision 


identified  in  the  ERDS  Data  Point  Library  • 
(site  specific  data  base  residing  on  the  ERDS 
computer)  must  be  submitted  to  the  NRC 
within  30  days  after  the  changes  are 
completed. 

b.  Hardware  and  software  changes,  with 
the  exception  of  data  point  modifications, 
that  could  affect  the  transmission  format  and 
computer  communication  protocol  to  the 
ERDS  must  be  provided  to  the  NRC  as  soon 
as  practicable  and  at  least  30  days  prior  to 
the  modification. 

c.  In  the  event  of  a  failure  of  the  NRC 
supplied  onsite  modem,  a  replacement  unit 
will  be  furnished  by  the  NRC  for  licensee 
installatiorL 

4.  Implementing  the 'Emergency  Response 
Data  System  Program: 

a.  Each  licensee  shall  develop  and  submit 
an  ERDS  implementation  program  plan  to  the 
NRC  by  October  28, 1991.  To  ensure 
compatibility  with  the  guidance  provided  for 
the  ERDS,  the  ERDS  implementation  program 
plan.*  must  include,  but  not  be  limited  to. 
Information  on  the  licensee's  computer 
system  configuration  (i.e^  hardware  and 
software),  interface,  and  procedures. 

b.  Licensees  must  comply  with  appendix  E 
to  part  50,  section  V. 

c.  Licensees  that  have  submitted  the 
required  information  under  the  voluntary 
ERDS  implementation  program  will  not  l>e 
required  to  resubmit  this  information.  The 
licensee  shall  meet  the  implementation 
schedule  of  appendix  E  to  Part  50,  Section 
VI.4d. 

d.  Eadh  hcensee  shall  complete 
implementation  of  the  ERDS  by  Februarr  13, 
1993,  or  before  initial  escalation  to  full  power, 
whichever  comes  later.  Licensees  with 
currently  operational  ERDS  interfaces 
approved  under  the  voluntary  ERDS 
implementation  program  '<>  will  not  l>e 
required  to  submit  another  implementation 
plan  and  tvill  be  considered  to  have  met  the 
requirements  for  ERDS  under  appendix  E  to 
part  50,  section  VI.l  and  2  of  this  part 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  ]uly,  1991, 

For  the  Nuclear  Regulatory  Commissioa 
Samuel  J.  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc.  91-17895  Filed  8-12-91;  8:45  am) 
BttXINOCOOC  rswMt-H 


•  See  NUREG-1394,  Reviiion  1.  appendix  C  Data 
Point  Library. 

*  Sm  NUREG-13e4.  Revision  1.  section  S. 
■»  See  NUREG-1394.  Reviiion  1. 
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DEPARTMENT  OF  EDUCATION 
Rehabilitation  Services  Administration 
Rehabilitation  Short-Term  Training 

AGENCY:  Department  of  Education.  . 
action:  Notice  of  final  priorities  fpr 
fiscal  year  1991. 

summary:  The  Secretary  of  Education 
announces  final  priorities  for  fiscal  year 
1991  for  training  activities  tp  be 
supported  under  the  Short-Term 
Training  program  of  the  Rehabilitation 
Services  Administration  (RSA). 
EFFECTIVE  DATES:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Melia.  Office  of  Developmental 
Programs,  Rehabilitation  Services 
Administration.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
room  3324  Switzer.  Washington,  DC 
20202-2649.  Telephone:  (202)  732-1400. 
TDD  users  may  contact  the  Program 
SpeciaUst  via  the  Federal  Dual  Party 
Relay  Service  at  l-800-877-«339  (in  the 
Washington.  DC  202  area  code, 
telephone  70&-9300)  between  8  a.m.  and 
7  p.m.  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  The 
Short-Term  Training  program  is 
authorized  by  title  III  section  304  of  the 
Rehabilitation  Act  of  1973.  as  amended. 
Under  this  discretionary  grant  program. 
Federal  support  may  be  provided  for 
special  seminars,  institutes,  workshops, 
and  other  short-term  courses  in 
teclinical  matters  relating  to  the  delivery 
of  vocational,  medical  social,  and 
psychological  rehabilitation  services. 

Eligible  Applicants 

State  agencies  and  other  public  or 
nonprofit  agencies  and  organizations, 
including  institutions  of  higher 
education,  are  eligible  to  apply  for 
assistance  under  the  Rehabilitation 
Short-Term  Training  program. 

On  May  13, 1991.  the  Secretary 
published  a  notice  of  proposed  priorities 
for  this  program  in  the  Federal  Register 
(56  FR  22065).  As  a  result  of  public 
comment,  six  changes  have  made  been 
made  in  Priority  1.  No  changes  were 
made  to  Priority  2. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  to  comment  in  the  notice  of 
proposed  priorities.  20  parties  submitted 
comments.  An  analysis  of  the  comments 


and  of  the  changes  in  the  notice  of 
proposed  priorities  follows. 

Priority  1 — Rehabilitation  Short-Term 
Training — Implementation  of  the 
Americans  With  Disabilities  Act  (ADA) 

Comments:  One  commenter  suggested 
that  the  training  include  a  focus  on  the 
legislative  and  philosophic  history  of  the 
independent  living  and  civil  rights 
movement  for  people  with  disabilities. 
Other  commenters  suggested  that  the 
training  include  a  focus  on  the 
independent  living  philosophy  and  the 
attitudinal  variables  that  prompted  the 
passage  of  the  ADA. 

Discussion:  The  Secretary  agrees  that 
it  is  important  for  the  training  to  include 
a  focus  on  the  legislative  and 
philosophic  history  of  the  independent 
living  and  civil  rights  movement  for 
people  with  disabilities.  This  will 
provide  background  regarding  the 
impetus  for  the  ADA. 

Changes:  A  change  has  been  made  to 
the  priority  to  require  that  the  training 
include  information  on  the  legislative 
and  philosophic  history  of  the 
independent  living  and  civil  rights 
movement  for  people  with  disabilities. 

Comments:  A  commenter  suggested 
that  the  priority  include  the  requirement 
that  persora  with  disabilities  be 
involved  in  the  development  of  tiiis 
training. 

Discussion:  The  Secretary  agrees  that 
the  involvement  of  persons  with 
disabilities  in  the  development  and 
provision  of  this  training  is  an  important 
factor. 

Changes:  A  requirement  has  been 
added  to  the  priority  that  individuals 
with  disabilibes  be  involved  in  the 
development  and  delivery  of  training 
imder  this  priority. 

Comments:  One  commenter  suggested 
that  it  is  confusing  to  require  that  the 
training  address  the  legal  and 
professional  liabilities  of  vocational 
rehabilitation  and  independent  living 
professionals  in  the  provision  of 
services  and  information  regarding 
compliance  with  the  requirements  of  the 
ADA. 

Discussion.  The  Secretary  agrees  that 
this  requirement  may  be  confusing  and 
misinterpreted.  The  intent  was  to 
provide  training  on  the  limits  imposed 
by  the  ADA  regarding  the  disclosure  of 
information  to  a  potential  employer 
about  an  individual's  disability.  This 
information  can  be  provided  under  the 
general  training  regarding  the  ADA  and 
its  implementing  regulations. 

Changes:  This  requirement  has  been 
removed  from  the  priority. 

Comments:  Three  commenters 
suggested  that  the  audience  for  this 
training  be  expanded  to  include 


employers  and  trainers  of  employer 
personnel,  and  that  the  training  address 
employers'  skills  in  hiring, 
accommodating,  and  supervising 
employees  with  disabilities.  Another 
commenter  suggested  that  the  intended 
audience  include  personnel  from 
independent  living  centers.  Other 
comments  were  received  relating  to  the 
inclusion  of  personnel  from 
rehabilitation  facilities  in  the  training 
audience. 

Discussion:  Rehabilitation  Short-Term 
Training  funds  can  only  be  used  to  train 
personnel  that  provide  vocational, 
medical,  social,  and  psychological 
rehabilitation  services.  The  U.S.  Equal 
Employment  Opportunity  Commission 
(EEOC)  and  the  U.S.  Department  of 
Justice  (DOJ)  are  required  to  train  and 
provide  technical  assistance  to 
employers  on  the  employment-related 
and  public  accommodation  provisions  of 
the  ADA.  In  addition,  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  is 
planning  training  for  employers  on  the 
ADA.  This  priority  requires  that  the 
short-term  training  be  coordinated  with 
the  ADA-related  training  to  be  funded 
by  NIDRR.  The  training  audience 
includes  personnel  from  independent 
living  centers,  rehabilitation  facilities, 
and  other  community-based 
rehabilitation  programs. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  training  be  conducted  in  a 
specific  State  since  out-of-State  travel 
may  not  be  possible.  Another 
commenter  suggested  that  the  training 
include  a  "network"  approach  so  that 
national  organizations  can  replicate  the 
training  for  State  chapters.  A  third 
commenter  suggested  that  the  project 
include  a  specific  dissemination  plan  for 
the  course  material  and  outline.  One 
commenter  disagreed  with  the  "train- 
the-trainer"  approach  and  suggested 
that  the  priority  include  training  of 
direct  service  providers  and  individuals 
with  disabilities.  The  same  commenters 
suggested  that  the  training  be 
competency-based  and  that  participants 
be  required  to  demonstrate  their 
mastery  in  all  training  areas. 

Discussion:  The  intent  of  the  priority 
is  a  "train-the-trainer"  approach  so  that 
the  training  can  be  replicated  at  the 
State  and  local  levels.  The  Secretary 
believes  that  thjs  approach  is  the  most    (^ 
effective  mechanism  given  the  limited     '^ 
amount  of  funds  available  for  this 
project.  While  the  training  may  be 
conducted  in  one  central  location, 
training  materials  must  be  made 
available  for  dissemination  to 
undergraduate  and  graduate 


rehabilitation  education  progri 
in-service  and  post-employmei 
programs  fimded  under  the 
Rehabilitation  Act  (Act)  of  197 
amended,  for  replication.  A  sp 
dissemination  plan  is  not  need 
Department  will  disseminate  t 
material  and  outline  to  State  v 
rehabilitation  in-service  progri 
regional  rehabilitation  continu 
education  programs,  and  certa 
term  training  projects  funded ; 
section  304  of  the  Act.  While  r 
have  been  made  to  the  prioritj 
concerning  competency-based 
all  projects  under  this  priority 
required  to  submit  an  evaluati 
assess  the  effectiveness  of  the 

Changes:  The  priority  has  bi 
revised  to  more  clearly  state  ti 
project  must  produce  a  course 
and  sample  course  materials  f 
replication  purposes. 

Comments:  A  commenter  su 
that  the  training  on  skills  need 
assist  employers  in  complying 
ADA  include  information  on  il 
rehabiliation  technology  and  t 
training  focus  on  the  capacitie 
individuals  with  disabilities. 

Discussion:  The  Secretary  a 
the  training  can  be  enhanced  1 
inclusion  of  information  on 
rehabilitation  technology  and 
assessment  of  the  capacities  c 
individuals  with  disabilities. 

Changes:  Two  changes  havi 
made  to  the  priority  based  up( 
comments.  First,  the  training  c 
provide  rehabilitation  profess: 
skills  in  the  use  of  rehabilitati< 
technology  to  assist  employer 
complying  with  the  provisions 
ADA.  Secondly,  the  training  n 
provide  vocational  rehabilitat 
independent  living  professions 
skills  to  assess  the  capacities, 
the  functional  limitations,  of  il 
with  disabilities  in  order  to  bf 
employers  to  comply  with  the 

Comments:  One  commenter 
that  the  training  provide  infor 
the  application  of  the  ADA  to 
disability  groups. 

Discussion:  The  training  is  i 
be  national  in  scope.  The  incli 
focus  on  a  specific  disability  { 
groups  would  limit  the  applici 
this  training  at  the  national  le 

Changes:  None. 

Comments:  A  commenter  si 
that  the  priority  include  the  re 
that  the  project  develop  and  d 
a  listing  of  resources  for  traim 
others  to  utilize  in  the  provlsi< 
technical  assistance  on  the  A1 

Discussion:  Both  the  EEOC 
DOJ  are  required  to  produce  t 
assistance  manuals  and  other 
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employers  and  trainers  of  employer 
personnel,  and  that  the  training  address 
employers'  skills  in  hiring, 
accommodating,  and  supervising 
employees  with  disabilities.  Another 
commenter  suggested  that  the  intended 
audience  include  personnel  from 
independent  living  centers.  Other 
comments  were  received  relating  to  the 
inclusion  of  personnel  from 
rehabilitation  facilities  in  the  training 
audience. 

Discussion:  Rehabilitation  Short-Term 
Training  funds  can  only  be  used  to  train 
personnel  that  provide  vocational, 
medical,  social,  and  psychological 
rehabilitation  ser\'ices.  The  U.S.  Equal 
Employment  Opportunity  Commission 
(EEOC)  and  the  U.S.  Department  of 
Justice  (DO]]  are  required  to  train  and 
provide  technical  assistance  to 
employers  on  the  employment-related 
and  public  accommodation  provisions  of 
the  ADA.  In  addition,  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR]  is 
planning  training  for  employers  on  the 
ADA.  This  priority  requires  that  the 
short-term  training  be  coordinated  with 
tiie  ADA-related  training  to  be  funded 
by  NIDRR.  The  training  audience 
includes  personnel  from  independent 
living  centers,  rehabilitation  facilities, 
and  other  community-based 
rehabilitation  programs. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  training  be  conducted  in  a 
specific  State  since  out-of-State  travel 
may  not  be  possible.  Another 
commenter  suggested  that  the  training 
include  a  "network"  approach  so  that 
national  organizations  can  replicate  the 
training  for  State  chapters.  A  third 
commenter  suggested  that  the  project 
include  a  specific  dissemination  plan  for 
the  course  material  and  outline.  One 
commenter  disagreed  with  the  "train- 
the-trainer"  approach  and  suggested 
that  the  priority  include  training  of 
direct  service  providers  and  individuals 
with  disabilities.  The  same  commenters 
suggested  that  the  training  be 
competency-based  and  that  participants 
be  required  to  demonstrate  their 
mastery  in  all  training  areas. 

Discussion:  The  intent  of  the  priority 
is  a  "train-the-trainer"  approach  so  that 
the  training  can  be  replicated  at  the 
State  and  local  levels.  The  Secretary 
believes  that  thjs  approach  is  the  most    i 
effective  mechanism  given  the  limited     " 
amount  of  funds  available  for  this 
project.  While  the  training  may  be 
conducted  in  one  central  location, 
training  materials  must  be  made 
available  for  dissemination  to 
undergraduate  and  graduate 


rehabilitation  education  programs  and 
in-service  and  post-employment  training 
programs  funded  under  the 
Rehabilitation  Act  (Act]  of  1973.  as 
amended,  for  replication.  A  specific 
dissemination  plan  is  not  needed  as  the 
Department  will  disseminate  the  course 
material  and  outline  to  State  vocational 
rehabilitation  in-service  programs, 
regional  rehabilitation  continuing 
education  programs,  and  certain  long- 
term  training  projects  funded  under 
section  304  of  the  Act.  While  no  changes 
have  been  made  to  the  priority 
concerning  competency-based  training, 
all  projects  under  this  priority  will  be 
required  to  submit  an  evaluation  plan  to 
assess  the  effectiveness  of  their  training. 

Changes:  The  priority  has  b)een 
revised  to  more  clearly  state  that  the 
project  must  produce  a  course  outline 
and  sample  course  materials  for 
replication  purposes. 

Comments:  A  commenter  suggested 
that  the  training  on  skills  needed  to 
assist  employers  in  complying  with  the 
ADA  include  information  on  the  use  of 
rehabiliation  technology  and  that  the 
training  focus  on  the  capacities  of 
individuals  with  disabilities. 

Discussion:  The  Secretary  agrees  that 
the  training  can  be  enhanced  by  the 
inclusion  of  information  on 
rehabilitation  technology  and  the 
assessment  of  ttie  capacities  of 
individuals  with  disabilities. 

Changes:  Two  changes  have  been 
made  to  the  priority  based  upon  these 
comments.  First,  the  training  must 
provide  rehabilitation  professionals  with 
skills  in  the  use  of  rehabilitation 
technology  to  assist  employers  in 
complying  with  the  provisions  of  the 
ADA.  Secondly,  the  training  must 
provide  vocational  rehabihtation  and 
independent  living  professionals  widi 
skills  to  assess  the  capacities,  as  well  as 
the  functional  limitations,  of  individuals 
with  disabilities  in  order  to  better  assist 
employers  to  comply  with  the  ADA 

Comments:  One  commenter  suggested 
that  the  training  provide  information  on 
the  application  of  the  ADA  to  specific 
disability  groups. 

Discussion:  The  training  is  intended  to 
be  national  in  scope.  The  inclusion  of  a 
focus  on  a  specific  disability  group  or 
groups  would  limit  the  applicability  of 
this  training  at  the  national  level. 

Changes:  None. 

Comments:  A  commenter  suggested 
that  the  priority  include  the  requirement 
that  the  project  develop  and  disseminate 
a  listing  of  resources  for  trainees  and 
others  to  utilize  in  the  provision  of 
technical  assistance  on  the  ADA. 

Discussion:  Both  the  EEOC  and  the 
DO]  are  required  to  produce  technical 
assistance  manuals  and  other  resouirce 


materials  under  section  506  of  the  ADA 
The  Department  is  working  with  both  of 
these  Federal  agencies  in  the 
development  of  the  resource  materials 
that  will  become  available  to  the  public 
shortly  after  the  publication  of  final 
regulations  implementing  the  ADA. 
Including  the  development  of  resource 
listings  in  this  priority  would  be  a 
duplication  of  the  requirement  under  the 
ADA. 
Changes:  None. 

Priority  Z^iehabilitation  Short-Term 
Training — Improving  the  Competency  of 
Vocational  Rehabilitation  Counselors  in 
Marketing  of  Vocational  Rehabilitation 
Sen-ices,  Providing  fob  Placement,  and 
Assessing  a  Client's  fob  Skills  That  May 
Be  Transferred  to  Other  Occupational 
Opportunities 

Comments:  One  commenter  suggested 
the  elimination  of  this  priority.  Another 
commenter  suggested  that  this  priority 
be  replaced  with  one  that  focuses  on 
rehabilitation  technology. 

Discussion:  The  1989  National  Survey 
of  Persoiuiel  Shortages  and  Training 
Needs  in  Vocational  Rehabilitation  by 
Pelavin  Associates  substantiates  the 
need  for  this  type  of  training  for 
vocational  rehabilitation  counselors.  In 
addition,  several  other  comments 
received  on  the  proposed  priority  noted 
the  need  for  this  type  of  training.  The 
Secretary  funds  other  long-term  training 
projects  that  provide  training  at  both  the 
pre-service  and  post-employment  levels 
regarding  rehabilitation  engineering  and 
technology  services. 

Changes:  None. 

Comments:  Several  commenters 
suggested  increasing  the  emphasis  on 
marketing  and  encouraging  employers  to 
hire  people  with  disabihties.  One 
commenter  suggested  that  the  training 
include  outreach  to  business  and 
industry,  the  development  of  brochures 
and  videos,  and  efforts  to  improve  the 
placement  skills  of  vocational 
rehabilitation  counselors. 

Discussion:  The  Secretary  believes 
that  the  priority  includes  sufficient 
emphasis  on  the  use  of  marketing 
strategies  to  increase  competitive 
employment  opportunities  for 
individuals  with  disabilities.  The 
priority  is  sufficiently  broad  to  allow  a 
project  to  address  the  areas  suggested 
regarding  outreach,  materials 
development,  and  placement  skills. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  priority  conflicts  with  the  intent 
of  the  ADA  by  supporting  training  to 
match  an  individual's  skills  with 
employer  demands. 

Discussion:  The  Secretary  believes 
that  matching  an  individual's  skills  with 


employer  demands  is  consistent  with  a 
marketing  approach  to  job  development 
and  job  placement  and  does  not  conflict 
with  the  tenets  of  the  ADA  As  stated  in 
the  priority,  marketing  strategies  have 
proven  to  be  quite  successful  in 
assisting  individuals  with  disabilities  to 
access  competitive  employment 
opportunities. 

Changes:  None. 

Comments:  One  commenter  suggested 
a  regional-oriented  training  focus.  Other 
commenters  suggested  revisions  in  the 
intended  training  audience  to  include 
rehabihtation  facility  personnel  and         , 
upper  management  personnel. 

Discussion:  The  priority  does  not 
specify  the  geographic  focus  of  the 
training.  Projects  can  address  national, 
regional.  State,  or  local  areas.  However, 
the  priority  requires  that  a  manual  and 
training  protocol  be  developed  so  that 
the  training  can  he  replicated  in  other 
locations.  Hie  training  is  intended  for 
vocational  rehabilitation  counselors  and 
other  rehabilitation  professionals.  This 
intended  training  audience  is  broad 
enough  to  include  facility  personnel  and 
upper  management  personnel. 

Changes:  None. 

Comments:  Two  commenters 
suggested  that  the  proposed  training  is 
too  ambitious  and  cannot  be  addressed 
in  ■  short-term  training  format.  On  the 
other  hand,  several  other  commenters 
supported  the  short-term  training 
approach. 

Discussion:  The  Secretary  believes 
that  the  short-term  training  approach  is 
appropriate  to  upgrade  the  skills  of 
vocational  rehabilitation  counselors  and 
other  personnel  involved  in  the 
placement  of  individuals  with 
disabilities  into  competitive 
employment.  The  Secretary  also  funds 
long-term  training  projects  that  provide 
more  intensive  skill  development  in  the 
areas  of  job  development  and  job 
placement  services  for  individuals  with 
disabilities. 

Changes:  None. 

Comments:  One  commenter  suggested 
that  the  training  provide  informution 
that  is  tailored  to  the  special  needs  of 
certain  disability  groups. 

Discussion:  The  Secretary  does  not 
support  focusing  on  a  specific  disability 
group  or  groups  for  this  training. 
Marketing  strategies  and  the  assessment 
of  job  skills  are  generic  in  nature  and 
should  not  be  Umited  to  a  specific 
disability  group  or  groups. 

Changes:  None. 

Comments:  A  commenter  suggested 
that  the  Department  develop  innovative 
project  grants  for  replication  of  model 
programs  that  incorporate  a  marketing 
strategy. 
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Discussion:  The  Rehabilitation  Short- 
Term  Training  program  cannot  be  used 
to  fund  projects  that  provide  direct 
services.  The  Secretary  funds  other 
categories  of  grants  that  provide  direct 
services  to  individuals  with  disabilities. 
The  Department  has  also  identified 
exemplary  programs  and  projects  that 
increase  competitive  employment 
opportunities  for  individuals  with 
disabilities  and  has  disseminated 
information  on  these  exemplary 
programs  to  encourage  replication  in 
other  locations. 

Changes:  None. 

Priorities:  In  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR).  34 
CFR  75.105(c](3),  the  Secretary  sets 
aside  funds  and  gives  an  absolute 
preference  to  applications  that  respond 
to  these  final  priorities  described  in  this 
notice  for  fiscal  year  1991.  An  absolute 
priority  is  one  that  permits  the  Secretary 
to  select  for  funding  only  those  ^ 

applications  proposing  a  project  or 
projects  that  meet  the  priorities. 

Priority  1— Rehabilitation  Short-Term 
Training — Implementation  of  the 
Americans  with  Disabilities  Act  (ADA) 

The  purpose  of  the  Rehabilitation  Act 
of  1973.  as  amended,  is  to  develop  and 
implement,  through  research,  training, 
and  services,  comprehensive  and 
coordinated  programs  of  vocational 
rehabilitation  and  independent  living  for 
individuals  wjjji  disabilities  in  order  to 
maximize  their  employability, 
independence,  and  integration  into  the 
workplace  and  the  community.  The 
Americans  with  Disabilities  Act  (P.L. 
101-336),  signed  into  law  on  July  28, 
1990,  guarantees  equal  opportunity  for 
individuals  with  disabilities  in 
employment,  public  accommodations, 
transportation.  State  and  local 
government  services,  and    . 
telecommunications. 

In  order  to  assist  in  the 
implementation  of  the  national  policy  of 
equal  opportunity  for  individuals  with 
disabilities  mandated  by  the  ADA  in  a 
manner  consistent  with  Rehabilitation 
Act  of  1973,  as  amended,  priority  will  be 
given  to  projects  that  provide  a  short- 
term  training  course  for  pre-service 
educators  and  post-employment  trainers 
of  personnel  working  in  State  vocational 
rehabilitation  agencies,  centers  for 
independent  living,  chent  assistance 
programs,  rehabilitation  facilities,  and 
community-based  programs  for 
individuals  with  disabilities.  Projects 
must  include  individuals  with 
disabilities  in  the  development  and 
delivery  of  training  under  this  priority. 

The  short-term  training  must  be 
national  in  scope  and  conducted  after 


the  publication  of  final  regulations  to 
implement  the  employment  and  public 
accommodation  provisions  under  Titles 
I  and  III  of  the  ADA.  These  regulations 
were  promulgated  by  the  Equal 
Employment  Opportunity  Commission 
and  the  Department  of  Justice  and  were 
scheduled  to  be  published  by  July  26, 
1991. 

The  short-term  training  must  provide 
educators  and  trainers  with  the 
following:  (1)  The  legislative  and 
philosophic  background  of  the 
independent  living  and  civil  rights 
movements  for  people  with  disabilities. 

(2)  An  understanding  of  the  ADA  and 
any  regulations  implementing  the  ADA. 

(3)  Specific  vocational  rehabilitation  and 
independent  living  skills  and  knowledge 
of  services  needed  for  assisting 
employers  in  complying  with  the 
requirements  of  the  ADA,  including,  but 
not  limited  to,  accessibility  surveys,  job 
accommodation,  worksite  modifications, 
reasonable  acconunodations,  the  use  of 
rehabilitation  technology  at  the 
worksite,  and  assessment  of  functional 
limitations  and  the  capacities  of 
individuals  with  disabilities  to  perform 
the  job.  (4)  A  course  outline  and  sample 
course  materials  that  can  be 
incorporated  into  undergraduate  and 
graduate  rehabilitation  education 
programs  and  in-service  training 
programs  for  rehabilitation  agencies  or 
programs,  including  regional 
rehabilitation  continuing  education 
programs  (RRCEP),  State  vocational 
rehabilitation  agency  in-service  training 
programs,  and  long-term  training 
programs  under  section  304  of  the 
Rehabilitation  Act. 

To  avoid  duphcation.  the  project  must 
coordinate  training  efforts  with  those 
activities  to  be  funded  by  the  National 
Institute  on  Disability  and 
Rehabilitation  Research  that  relate  to 
training  and  technical  assistance  for  the 
Americans  with  Disabilities  Act. 

Priority  2— Rehabilitation  Short-Term 
Training — Improving  the  Competency  of 
Vocational  Rehabilitation  Counselors  in 
Marketing  of  Vocational  Rehabilitation 
Services.  Providing  fob  Placement,  and 
Assessing  a  Client's  fob  Skills  That  May 
Be  Transferred  to  Other  Occupational 
Opportunities 

Survey  research  findings  published  by 
the  University  of  Wisconsin-Stout 
Research  and  Training  Center  (Inservice 
and  Continuing  Education  Needs  of 
Rehabilitation  Facility  Personnel.  1990), 
as  well  as  the  1989  National  Survey  of 
Personnel  Shortages  and  Training  Needs 
in  Vocational  Rehabilitation  by  Pelavin 
Associates  (September,  1989),  indicate  a 
significant  shortage  of  qualified 
personnel  with  rehabilitation  job 


development  and  job  placement  skills. 
In  addition,  the  Secretary  wishes  to 
emphasize  marketing  strategies  as  a 
mechanism  to  encourage  employers  to    . 
hire  and  retain  employees  with 
disabilities.  The  impact  of  the 
Americans  with  Disabilities  Act  on 
business  and  industry  will  also  create 
the  need  for  job  development  and 
placement  staff  to  provide  technical 
assistance  to  employers  on  hiring  and 
retaining  employees  with  disabilities. 

The  Secretary  believes  that  these 
specialized  needs  for  staff  development 
in  the  areas  of  job  development  and  job 
placement  may  be  met  through  a 
concentrated  training  program  of  short 
duration  that  focuses  on  placement, 
marketing,  and  transferability  of  job 
skills. 

The  training  must  be  designed  to 
provide  personnel  in  State  vocational 
rehabilitation  agencies  and  other 
rehabilitation  professionals  with — (1) 
The  ability  to  better  match  client  skills 
with  employer  demands  in  order  to 
increase  placements;  (2)  The  knowledge 
to  assess  an  individual's  job  skills  that 
may  be  transferred  to  other 
occupational  opportunities;  (3)  The  skills 
to  apply  national  and  State  occupational 
information,  e.g.,  the  information  from 
the  National  Occupational  Information 
Coordinating  Council  (NOiCC)  and 
State  Occupational  Information 
Coordinating  Councils  (SOICC).  to 
facilitate  competitive  employment 
opportunities  for  individuals  with 
disabilities;  (4)  The  skills  to  develop 
marketing  programs  for  the  services  of 
vocational  rehabilitation  agencies  that 
will  lead  to  improved  placement 
outcomes  of  individuals  with  disabilities 
in  private  industry;  and  (5)  The  ability  to 
assist  private  industries  in  the  initiation 
of  disability  management  programs. 

The  project  must  demonstrate 
potential  for  replication  in  other 
locations  through  the  dissemination  of 
training  materials  and  protocols.  After  a 
project  is  funded,  a  manual  must  be 
produced  that  contains  a  course  outline 
and  training  materials  focused  on  the 
five  areas  listed  above. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 


In  accordance  with  the  ord 
document  is  intended  to  pro\ 
notification  of  the  Departmei 
plans  and  actions  for  this  pre 

(Authority:  29  U.S.C.  774) 

(Catalog  of  Federal  Domestic  As 
84.246,  Rehabiltation  Short-Term 

Dated:  August  2. 1991. 
Lamar  Alexander, 
Secretary  of  Education. 
[PR  Doc.  91-19198  Filed  8-12-91; 
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development  and  job  placement  skills. 
In  addition,  the  Secretary  wishes  to 
emphasize  marketing  strategies  as  a 
mechanism  to  encourage  employers  to    . 
hire  and  retain  employees  with 
disabilities.  The  impact  of  the 
Americans  with  Disabilities  Act  on 
business  and  industry  will  also  create 
the  need  for  job  development  and 
placement  staff  to  provide  technical 
assistance  to  employers  on  hiring  and 
retaining  employees  with  disabilities. 

The  Secretary  believes  that  these 
specialized  needs  for  staff  development 
in  the  areas  of  job  development  and  job 
placement  may  be  me^  through  a 
concentrated  training  program  of  short 
duration  that  focuses  on  placement, 
marketing,  and  transferability  of  job 
skills. 

The  training  must  be  designed  to 
provide  personnel  in  State  vocational 
rehabilitation  agencies  and  other 
rehabilitation  professionals  with — (1) 
The  ability  to  better  match  client  skills 
with  employer  demands  in  order  to 
increase  placements;  (2)  The  knowledge 
to  assess  an  individual's  job  skills  that 
may  be  transferred  to  other 
occupational  opportunities;  (3)  The  skills 
to  apply  national  and  State  occupational 
information,  e.g.,  the  information  from 
the  National  Occupational  Information 
Coordinating  Council  (NOICC)  and 
State  Occupational  Information 
Coordinating  Councils  (SOICC),  to 
facilitate  competitive  employment 
opportunities  for  individuals  with 
disabilities;  (4)  The  skills  to  develop 
marketing  programs  for  the  services' of 
vocational  rehabilitation  agencies  that 
will  lead  to  improved  placement 
outcomes  of  individuals  with  disabilities 
in  private  industry;  and  (5)  The  ability  to 
assist  private  industries  in  the  initiation 
of  disability  management  programs. 

The  project  must  demonstrate 
potential  for  replication  in  other 
locations  through  the  dissemination  of 
training  materials  and  protocols.  After  a 
project  is  funded,  a  manual  must  be 
produced  that  contains  a  course  outline 
and  training  materials  focused  on  the 
five  areas  listed  above. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 


In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

(Authority:  29  U.S.C.  774) 
(Catalog  of  Federal  Domestic  Assistance  No. 
84.246.  Rehabiltation  Short-Term  Training! 

Dated:  August  2. 1991. 
Lamar  Alexander. 
Secretary  of  Education. 
[FR  Doc.  91-19198  Filed  B-12-91;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  347 
RIN  1820-AA93 

Technology-Related  Assistance  for 
Individuals  with  Disabilities:  Training 
and  Public  Awareness  Projects  of 
National  Significance 

aqency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  announces 
final  regulations  to  implement  the 
Training  and  Public  Awareness  Projects 
of  National  Significance  under  the 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  Program. 
The  regulations  implement  part  C  of  title 
II  of  the  Technology-Related  Assistance 
for  Individuals  with  Disabilities  Act  of 
1988  (Pub.  L.  100-407).  The  regulations 
describe  the  purposes  of  the  program, 
the  types  of  activities  that  may  be 
supported,  how  the  Secretary 
establishes  priorities  under  the  program, 
application  requirements,  the  selection 
criteria  by  which  the  Secretary 
evaluates  applications,  and  the 
requirements  that  must  be  met  by  those 
applicants  that  receive  awards  under 
the  program. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Cohen;  Telephone:  (202)  732-5607; 
deaf  or  hearing-impaired  persons  who 
use  telecommunication  devices  for  the 
deaf  (TDD)  may  call  (202)  732-5316. 
SUPPLEMENTARY  INFORMATION:  The 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  Act  of  1988 
(Pub.  L  100-407)  was  enacted  on  August 
19. 1988.  In  the  Act,  the  Congress  noted 
that  there  have  been  major  advances  in 
technology  during  the  past  decade.  The 
Congress  found  that  the  provision  of 
assistive  technology  devices  and 
services  can  enable  some  persons  with 
disabilities  to  have  greater  control  over 
their  own  lives,  increase  their 
participation  in  education,  employment, 
family,  and  community  activities, 
interact  to  a  greater  extent  with 
individuals  who  do  not  have  disabilities, 
"and  otherwise  benefit  from 
opportunities  that  are  commonly 
available  to  individuals  who  do  not 
have  disabihties.  On  August  9. 1989,  the 


Secretary  published  final  regulations  to 
implement  title  I  of  the  Act.  the  State 
Grants  Program  for  Technology-Related 
Assistance  for  Individuals  with 
Disabilities.  That  program  provides 
funds  to  States,  on  a  competitive  basis, 
to  develop  consumer-responsive 
comprehensive  statewide  programs  of 
technology-related  assistance  for 
individuals  of  all  ages  who  have 
disabilities.  On  August  23, 1990,  the 
Secretary  published  final  regulations  to 
implement  part  D  of  title  II  of  the  Act — 
Demonstration  and  Innovation  Projects. 
These  regulations  implement  part  C  of 
tide  II  of  the  Act. 

These  regulations  describe  the 
activities  that  may  be  supported  under 
each  of  the  three  project  types  and  state 
the  priorities  that  may  be  applied  to 
each  of  them.  From  time  to  time,  the 
Secretary'  will  publish  a  notice  in  the 
Federal  Register  requesting  applications 
for  awards  under  this  program;  the 
notice  may  specify  particular  priorities 
under  one  or  more  of  the  project  types. 

In  the  Act,  the  Congress  specified  that 
the  Secretary  should  seek  public  input  in 
the  development  of  the  priorities  under 
this  program,  and  should  publish  in  the 
Federal  Register  a  description  of  how 
the  priorities  were  derived.  In  order  to 
develop  these  priorities,  NIDRR  held  a 
public  hearing  on  September  28, 1990  in 
Washington.  DC.  This  meeting  was 
announced  in  the  Federal  Register  and 
NIDRR  mailed  copies  of  the  meeting 
announcement  along  with  invitations  to 
testify  to  an  extensive  list  of 
organizations  and  individuals  who  had 
expressed  interest  in  technology 
assistance  in  the  past.  Thirty-three 
organizations  presented  oral  testimony. 
NK)RR  also  accepted  and  considered 
written  comments,  for  one  month  after 
the  hearing.  In  all,  over  one  hundred 
comments  and  letters  of 
recommendation  were  received.  On  the 
basis  of  an  analysis  of  the  testimony 
and  written  comments,  NIDRR 
developed  the  priorities  contained  in 
this  document.  As  provided  by  i  75.102 
of  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  Secretary  may  elect  to  establish 
other  priorities  in  the  future  by 
proposing  additional  priorities  for  public 
comment. 

On  May  21. 1991,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  part  in  the 
Federal  Register  at  56  FR  23352.  After 
careful  review  of  the  public  comments, 
the  Secretary  decided  that,  whUe  many 
of  them  contained  helpful  suggestions  to 
the  Department  for  the  operation  of  the 
program,  none  of  the  comments  required 
substantive  changes  in  the  regulations 
that  would  affect  the  fiscal  year  1991 


competition.  However,  on  the  basis  of 
public  comments,  the  Secretary  has 
made  five  changes  in  the  final 
regulations.  These  changes  revise 
S  347.2(a)  to  include  the  same  target 
populations  specified  in  §  347.1(a];  add 
the  development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  for  special  education 
professionals  (§  347.11(a)(15))  and  for 
therapeutic  recreation  specialists  and 
other  recreation  professionals 
(S  347.11(a)(16):  and  add  the 
development  of  curricula  to  ensure 
competency  in  the  provision  of  assistive 
technology  for  both  special  education 
professionals  (§  347.12(a)(5))  and 
therapeutic  recreation  specialists  and 
other  recreation  professionals 
(S  347.12(a)(6)). 

Analysis  of  Comments  and  Responses 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  fourteen  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  the  responses  follows: 

Comments:  Six  commenters  requested 
that  special  educators  be  added  as  one 
of  the  specific  professions  for  which 
annual  training  priorities  could  be 
announced. 

Discussion:  The  Secretary  agrees  that 
it  is  important  to  train  special  education 
professionals  in  the  use  of  assistive 
technology. 

Changes:  Special  education 
professionals  have  been  added  as  a 
possible  priority  target  for  training  in 
§  347.11(a)(15)  and  for  curriculum 
de\'elopment  in  S  347.12(a)(5). 

Comment:  One  of  these  commenters 
suggested  that  the  term  "assistive 
technology"  be  defined  to  include  all 
instructional  and  rehabilitation  uses. 

Discussion:  The  defmition  for  the  term 
'Technology-Related  Assistance"  is 
included  in  the  statute  for  Technology- 
Related  Assistance  for  Persons  with 
Disabilities  Act  of  1988. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  as  there  are  limited  funds  available 
for  Public  Awareness  projects  that  the 
successful  grantees  be  familiar  with 
Public  Awareness  projects. 

Discussion:  The  Secretary  agrees  that 
potential  grantees  should  have  the 
expertise  needed  to  implement  these 
types  of  campaigns.  Thus  the  selection 
criteria  for  grants  in  9  347.33(d)(B) 
include  the  resources,  experiences,  and 
capabilities  of  the  institution  or 
organization. 

Changes:  None. 

Coauaent:  One  commenter  suggested 
that  the  priorities  should  include 


Federal  Register 

training  for  therapeutic  recreatic 
specialists  and  other  recreation 
professionals, 

Changes:  The  Secretary  has  a( 
priority  in  S  347.11(a)(16)  to  addi 
development,  evaluation, 
implementation,  and  disseminat 
in-service  training  programs  for 
therapeutic  recreation  specialist 
other  recreation  professionals  ir 
assistive  technology.  The  Secret 
has  added  a  priority  under  {  347 
to  address  the  development  of  c 
to  ensure  competency  in  assisti^ 
technology  for  therapeutic  recre 
specialists  and  other  recreation 
professionals. 

Comment:  One  commenter  no 
S  347.1(a)  and  S  347.2(a)  do  not  i 
the  same  target  populations  for ' 
and  recommended  that  §  347.2(£ 
revised  to  include  the  broader  sj 
of  trainees. 

Discussion:  The  Secretary  agr 
the  two  categories  should  be  ide 

Changes:  The  Secretarj^  has  a 
S  347.2(a)  to  include  the  training 
individuals  with  disabilities,  the 
members,  or  representatives,  en 
insurers,  and  persons  providing 
to  or  otherwise  having  contact  v 
persons  with  disabilities,  regard 
provision  of  technology-related 
assistance. 

Comment:  One  commenter  no 
need  to  stimulate  private-sector 
and  involvement  with  individoa 
disabilities.  State  agencies,  and 
providers  to  improve  access  to  i 
technology. 

Discussion:  The  Secretary  agi 
private-sector  involvement  is  in 
and  believes  that  this  program  i 
facilitate  that  involvement  throi 
making  awards  to  private  nonpi 
for-profit  agencies  and  through ; 
that  involve  manufacturers,  insi 
adaptations  of  mass  market 
technologies,  market  analysis,  p 
awareness,  end  training  for  con 
based  organizations. 

Changes:  None. 

Comment:  One  commenter  sti 
the  importance  of  not  duplicatir 
personnel  training  and  career 
development  efforts  of  the 
Rehabilitation  Services  Admini; 

Discussion:  The  Secretary  agi 
this  program  must  be  coordinati 
the  programs  of  the  Rehabilitati 
Services  Administration  and  th( 
of  Special  Education  Programs. 

Changes:  None. 

Comment:  A  commenter  sugg 
that  eligibility  for  awards  undei 
(a)  and  (c)  should  not  be  limitec 
private  for-profit  and  nonprofit 
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competition.  However,  on  the  basis  of 
public  comments,  the  Secretary  has 
made  five  changes  in  the  final 
regulations.  These  changes  revise 
S  347.2(a]  to  include  the  same  target 
populations  specified  in  §  347.1[a];  add 
the  development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  for  special  education 
professionals  (§  347.11(a){15))  and  for 
therapeutic  recreation  specialists  and 
other  recreation  professionals 
(S  347.11(a](16);  and  add  the 
development  of  curricula  to  ensure 
competency  in  the  provision  of  assistive 
technology  for  both  special  education 
professionals  [S  347.12(a)(5)]  and 
therapeutic  recreation  specialists  and 
other  recreation  professionals 
(S  347.12(a)(6)). 

Analysis  of  Comments  and  Responses 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  fourteen  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  the  responses  follows: 

Comments:  Six  commenters  requested 
that  special  educators  be  added  as  one 
of  the  specific  professions  for  which 
annual  training  priorities  could  be 
announced. 

Discussion:  The  Secretary  agrees  that 
it  is  important  to  train  special  education 
professionals  in  the  use  of  assistive 
technology. 

Changes:  Special  education 
professionals  have  been  added  as  a 
possible  priority  target  for  training  in 
§  347.11(a)(15)  and  for  curriculum 
de\'elopment  in  S  347.12(a)(5). 

Comment:  One  of  these  commenters 
suggested  that  the  term  "assistive 
technology"  be  defined  to  include  all 
instructional  and  rehabilitation  uses. 

Discussion:  The  definition  for  the  term 
'Technology-Related  Assistance"  is 
included  in  the  statute  for  Technology- 
Related  Assistance  for  Persons  with 
Disabilities  Act  of  1988. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  as  there  are  limited  funds  available 
for  Public  Awareness  projects  that  the 
successful  grantees  be  familiar  with 
Public  Awareness  projects. 

Discussion:  The  Secretary  agrees  that 
potential  grantees  should  have  the 
expertise  needed  to  implement  these 
types  of  campaigns.  Thus  the  selection 
criteria  for  grants  in  9  347.33(d)(6) 
include  the  resources,  experiences,  and 
capabilities  of  the  institution  or 
organization. 

Changes:  None. 

Coaunent:  One  commenter  suggested 
that  the  priorities  should  include 


training  for  therapeutic  recreation 
specialists  and  other  recreation 
professionals. 

Changes:  The  Secretary  has  added  a 
priority  in  {  347.11(a)(16)  to  address  the 
development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  for 
therapeutic  recreation  specialists  and 
other  recreation  professionals  in 
assistive  technology.  The  Secretary  also 
has  added  a  priority  under  {  347.12(a)(6) 
to  address  the  development  of  curricula 
to  ensure  competency  in  assistive 
technology  for  therapeutic  recreation 
specialists  and  other  recreation 
professionals. 

Comment:  One  commenter  noted  that 
S  347.1(a)  and  S  347.2(a)  do  not  include 
the  same  target  populations  for  training 
and  recommended  that  §  347.2(a)  be 
revised  to  include  the  broader  spectrum  • 
of  trainees. 

Discussion:  The  Secretary  agrees  that 
the  two  categories  should  be  identical. 

Changes:  The  Secretarj^  has  amended 
S  347.2(a)  to  include  the  training  of 
individuals  with  disabilities,  their  family 
members,  or  representatives,  employers, 
insurers,  and  persons  providing  services 
to  or  otherwise  having  contact  with 
persons  with  disabilities,  regarding  the 
provision  of  technology-related 
assistance. 

Comment:  One  commenter  noted  the 
need  to  stimulate  private-sector  support 
and  involvement  with  individuals  with 
disabilities.  State  agencies,  and 
providers  to  improve  access  to  assistive 
technology. 

Discussion:  The  Secretary  agrees  that 
private-sector  involvement  is  important 
and  believes  that  this  program  will 
facilitate  that  involvement  through 
making  awards  to  private  nonprofit  and 
for-profit  agencies  and  through  priorities 
that  involve  manufacturers,  insurers, 
adaptations  of  mass  market 
technologies,  market  analysis,  public 
awareness,  end  training  for  community- 
based  organizations. 

Changes:  None. 

Comment:  One  commenter  stressed 
the  importance  of  not  duplicating 
personnel  training  and  career 
development  efforts  of  the 
Rehabilitation  Services  Administration. 

Discussion:  The  Secretary  agrees  that 
this  program  must  be  coordinated  with 
the  programs  of  the  Rehabilitation 
Services  Administration  and  the  Office 
of  Special  Education  Programs. 

Changes:  None. 

Comment:  A  commenter  suggested 
that  eligibility  for  awards  under  S  347.1 
(a)  and  (c)  should  not  be  limited  to 
private  for-profit  and  nonprofit  entities. 


Discussion:  The  eligibility 
requirements  for  this  program  are 
established  by  statute. 

Changes:  None. 

Comment:  One  commenter 
recommended  a  new  priority  for 
technology  training  programs  addressing 
the  Americans  With  Disabilities  Act 
(ADA). 

Discussion:  NIDRR  is  establishing  a 
technical  assistance  initiative  to 
facilitate  the  implementation  of  the 
ADA,  and  the  Secretary  believes  that  a 
new  training  priority  addressing  the 
ADA  would  duplicate  the  activities 
under  that  initiative,  which  will  include 
training  and  technical  assistance  on  a 
broad  range  of  issues,  including 
assistive  technology. 

Changes:  None. 

Comment:  Several  commenters 
suggested  that  the  Secretary  select 
certain  priorities  for  funding  this  year. 

Discussion:  The  Secretary  has 
selected  priorities  for  funding  based 
upon  the  needs  of  the  field  and  the 
interests  of  individuals  with  disabilities, 
as  expressed  at  the  NIDRR  public 
hearings  on  the  subject  in  September, 
1990.  and  other  input  from  the  field  over 
the  course  of  the  past  two'years. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  potential  grantees  be  allowed  to 
seek  additional  funding  sources  to 
supplement  Federal  funds. 

Discussion:  The  Secretary  agrees  and 
encourages  prospective  grantees  to  seek 
additional  sources  of  funding  to  enhance 
their  activities.  There  is  no  restriction  on 
this  practice  under  the  statute  or 
regulations. 

Changes:  None. 

Comment:  One  commenter 
recommended  adding  "and 
technologists"  after  "and  other 
engineers  "  in  i  347.11(a)(14). 

Discussion:  The  Secretary  believes 
that  the  term  "technologists"  is  not 
defined  and  is  too  broad  to  be 
meaningful. 

Changes:  None. 

Executive  Order 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Intergovernmental  Review 

This  program  excluded  from  the 
intergovernmental  review  provisions  of 
section  204  of  the  Demonstration  Cities 
and  Metropolitan  Development  Act 
because  these  are  demonstration 
projects  of  national  significance  and  do 


not  directly  affect  State  and  local 
governments. 

Regulatory  Flexibility  Act  Csrtification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Only  a  small  number  of  discretionary 
awards  would  be  made  under  this 
program.  Although  small  entities  could 
apply  for  these  grants,  the  grants  would 
not  have  a  significant  economic  impact 
on  the  recipients  nor  any  impact  on  most 
small  entities.  (44  U.S.C.  3504(h)) 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  in  this 
document  would  require  transmission  of 
information  that  is  being  gathered  by  or^ 
is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  In  34  CFR  Part  S47 

Administrative  practice  and         v 
procedure.  Education,  Educational 
research.  Grant  programs — edocation. 
Handicapped,  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Anictance 
Nuint>er  M.236.  National  Institute  on 
Disability  and  Rehabilitation  Research) 

Dated;  August  2. 1961. 
Lamar  Alexander, 
Secretary  of  Education. 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  part  347  to  read  as  follows: 

PART  347-TRAIMING  AND  PUBLIC 
AWARENESS  PROJECTS  OF 
NATIONAL  SIGNIFICANCE  IN 
TECHNOLOGY-RELATED 
ASSISTANCE  FOR  INDIVIDUALS  WITH 
DISABILITIES 

Subpart  A— Qsnsral 

Sec. 

347.1  What  is  the  tfaininfi  and  public 
awareness  projects  program? 

347.2  What  are  the  purposes  of  the  U-aining 
and  public  awareness  projects  program? 

347.3  Who  is  eligible  for  assistance  under 
this  program? 

347.4  What  regulations  apply  to  this 
program? 

347.5  What  definitions  apply  to  this 
program? 
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Subpart  B— What  Kinds  of  Activities  Does 
the  Department  Support  Under  This 
Program? 

347.10  What  types  of  projects  may  be 
supported  under  this  program? 

347.11  What  are  the  priorities  under  the 
technology  training  program? 

347.12  What  are  the  priorities  under  the 
technology  careers  program? 

347.13  What  are  the  priorities  under  the 
public  awareness  program? 

Subpart  C— (Reserved] 

Subpart  D— How  Does  the  Secretary  Make 
an  Award? 

347.30  How  does  the  Secretary  evaluate 
applications  under  this  program? 

347.31  What  selection  criteria  are  used  to 
evaluate  applications  for  technology 
training  projects  under  this  program? 

347.32  What  selection  criteria  are  used  to 
evaluate  applications  for  technology 
career  development  projects  under  this 
program? 

347.33  What  selection  criteria  are  used  to 
evaluate  applications  for  public 
awareness  projects  under  this  program? 

Subpart  E— What  Conditions  Must  Be  Met 
After  an  Award? 

347.40  What  are  the  requirements  of  a 
grantee  for  coordination  and  information 
sharing? 

347.41  What  are  the  reporting  requirements 
for  a  grantee? 

Authority:  29  U.S.C.  2201-2271,  unless 
otherwise  noted. 

Subpart  A— General 

§  347.1     What  is  the  training  and  public 
awareness  projects  program? 

(a)  The  technology  training  program 
provides  awards  to  nonprofit  or  for- 
profit  entities  to  develop,  demonstrate, 
disseminate,  and  evaluate  curricula, 
materials,  and  methods  used  to  train 
individuals  with  disabilities,  their  family 
members  or  representatives,  employers, 
insurers,  and  persons  providing  services 
to  or  otherwise  having  contact  with 
persons  with  disabilities,  regarding  the 
provision  of  technology-related 
assistance.  This  program  also  supports 
the  conduct  of  training  sessions  related 
to  technology-related  assistance  for 
these  entities. 

(b)  The  technology  careers  program 
provides  support  to  institutions  of  higher 
education  to  prepare  personnel  for 
careers  relating  to  the  provision  of 
technology-related  assistance  to 
individuals  with  disabilities. 

(c)  The  public  awareness  program 
provides  awards  to  for-profit  and 
nonprofit  entities,  to  carry  out  national 
projects  that  recognize  and  build 
awareness  of  the  importance  and 
efficacy  of  assistive  technology  devices 
and  assistive  technology  services  for 
individuals  of  all  ages  with  disabilities 


functioning  in  various  settings  in  daily 
life. 

(Authority:  29  U.S.C.  2251  and  2252) 

§  347.2  What  are  the  purposes  of  the 
training  and  public  awareness  projects 
program? 

(a)  The  purposes  of  technology 
training  projects  are  to  develop  and  test 
curricula,  materials,  and  techniques,  and 
to  conduct  projects  to  train  individuals 
with  disabilities,  their  family  members 
or  representatives,  employers,  insurers, 
and  persons  providing  services  to  or 
otherwise  having  contact  with  persons 
with  disabilities,  on  the  uses  and 
benefits  of  technology-related 
assistance. 

(b)  The  purpose  of  technology  careers 
projects  is  to  prepare  individuals  for 
careers  relating  to  the  provision  of 
technology-related  assistance  to 
individuals  with  disabilities  through 
undergraduate  and  graduate  level 
education,  continuing  education,  and  in- 
service  training. 

(c)  The  purpose  of  public  awareness 
projects  is  to  build  awareness  of  the 
importance  and  efficacy  of  assistive 
technology  devices  and  services  for 
individuals  of  all  ages  with  disabihties 
functioning  in  various  settings  of  daily 
life. 

(Authority:  29  U.S.C.  2251-2252) 

§  347.3    Who  Is  eligible  for  assistance 
under  this  program? 

(a)  Nonprofit  and  for-profit  entities 
are  eligible  to  receive  awards  under  the 
technology  training  program.  Public 
agencies  are  not  eligible  to  receive 
awards  under  the  technology  training 
program. 

(b)  Institutions  of  higher  education  are 
eligible  to  receive  awards  under  the 
technology  careers  program. 

(c)  Nonprofit  and  for-profit  entities  are 
eligible  to  receive  awards  under  the 
public  awareness  projects  program. 
Public  agencies  are  not  eligible  to 
receive  awards  under  the  public 
awareness  projects  program. 
(Authority:  29  U.S.C.  2251  and  2252) 

§  347.4    What  regulations  apply  to  this 
program^ 

The  following  regulations  apply  to  the 
Training  and  Public  Awareness  Projects 
program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  part  74 
(Administration  of  Grants  to  Institutions 
of  Higher  Education,  Hospitals,  and 
Nonprofit  Organizations),  part  75  (Direct 
Grant  Programs),  part  77  (Definitions 
that  Apply  to  Department  Regulations), 
part  81  (General  Education  Provisions 
Act — Enforcement),  part  82  (New 


Restrictions  on  Lobbying),  part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for  a 
Drug-Free  Workplace  (Grants)),  and  part 
86  (Drug-Free  Schools  and  Campuses), 
(b)  The  regulations  in  this  part  347. 

(Authority:  29  U.S.C.  2201-2253) 

§  347.5    What  definitions  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant  Grant  period 

Application  Nonprofit 

Award  Nonpublic 

Department  Private 

EDGAR  Project 

Fiscal  year  Project  Period 

Grant  Public 

(b)  Definitions  in  the  Technology- 
Related  Assistance  for  Individuals  with 
Disabihties  Act  of  1983.  The  following 
terms  used  in  this  part  are  defined  in 
section  3  of  the  Act. 

Assistive  technology  Institution  of  higher 

device  education 

Assistive  technology  Secretary 

service  Technology-related 

Individual  with  assistance 

disabilities  Dnderserved  group 

(c)  Other  Definitions.  As  used  in  this 
part.  Act  means  the  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  Act  of  1988  (Pub.  L.  100-407). 

(Authority:  29  U.S.C.  2201-2271) 

Subpart  B— What  Kinds  of  Activities 
Does  the  Department  Support  Under 
This  Program? 

§  347.10  What  types  of  projects  may  be 
supported  under  this  program? 

Under  this  program,  the  Secretary 
awards  funds  to  support  the  following 
types  of  projects: 

(a)  Technology  training  projects  that 
may  include — 

(1)  Development,  demonstration, 
delivery,  evaluation,  or  dissemination  of 
training  modules  on  the  use  of 
technology-related  assistance  for 
consumer  organizations,  individuals 
with  disabilities  or  their  families  or 
representatives,  and  advocates; 

(2)  In-service  training  for  individuals 
who  provide  services  to  or 
representation  for  individuals  with 

,  disabilities,  including  in-service  training 
for  health  care  workers,  teachers, 
rehabilitation  engineers,  and  other 
rehabilitation  workers; 

(3)  Training  for  policymakers  and 
administrators  in  public  and  private 
agencies  that  have  contact  with  or 
impact  on  individuals  with  disabilities; 
and 

(4)  Training  regarding  the  provision  of 
technology-related  assistance  for 
employers,  manufacturers,  and  insurers, 
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including  training  related  to  p 
financing,  and  marketing. 

(b)  Technology  career  deve 
projects  that  may  include  und 
and  graduate  level  instructior 
curriculum  development,  trail 
fellowships  and  other  educati 
stipends  or  allowances  to  pre 
personnel  for  careers  relating 
provision  of  technology-relate 
assistance  to  individuals  will 
disabilities,  especially  project 
train  individuals  who  will  pre 
technical  assistance,  adminis 
programs,  or  prepare  personn 
necessary  to  support  the  devc 

J  and  implementation  of  consul 
responsive,  statewide  prograi 
technology-related  assistance 
individuals  with  disabilities. 

(c)  Public  awareness  projec 
national  scope  that  use:  genei 
specialized  media  to  dissemii 
information  on  the  benefits  ai 
availability  of  technology-reli 
assistance:  techniques  to  pre] 
disseminate  analyses  of  the  e 
technology-related  assistance 
or  regional  conferences  to  pre 
knowledge  and  interest  in  tec 
related  assistance;  and  aware 
recognition  programs  to  prom 
credit  for  sustained  outstandi 
the  development  and  use  of  t( 
related  assistance. 

(Authority:  29  U.S.C  2251-2253) 

§  347.1 1    What  are  the  priorltiei 
technology  training  program? 

(a)  Each  year  the  Secretary 
establish  priorities  to  support 
for  individuals  with  disabiliti 
families  or  representatives.  8< 
providers,  and  other  relevant 
including  projects  in  one  or  m 
following  areas: 

(1)  Development  and  imple 
of  training  programs  for  the  p 
informing  consumers  and  the: 
about  assistive  technology  se 
devices,  including  training  in 
advocacy,  funding  sources,  ai 
development. 

(2)  Development  and  dissei 
instructional  materials  for  coi 
and  their  families,  including  e 
instruction  and  multimedia  m 
a  range  of  available  technolo; 
technology  information  resou 
a  variety  of  accessible  formal 

(3)  Development  and  evalu 
training  programs  that  includ 
telecommunications,  TDD,  co 
conferences,  and  other  availa 
technologies  to  instruct  const 
their  families  about  assistive 
technology. 

(4)  Development  testing,  ai 
dissemination  of  models  for  c 
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Restrictions  on  Lobbying),  part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for  a 
Drug-Free  Workplace  (Grants)),  and  part 
86  (Drug-Free  Schools  and  Campuses), 
(b)  The  regulations  in  this  part  347. 

(Authority:  29  U.S.C.  2201-2253) 

§  347.5    What  definitions  apply  to  this 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant  Grant  period 

Application  Nonprofit 

Award  Nonpublic 

Department  Private 

EDGAR  Project 

Fiscal  year  Project  Period 

Grant  Public 

(b)  Definitions  in  the  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities  Act  of  1988.  The  following 
terms  used  in  this  part  are  defined  in 
section  3  of  the  Act. 

Assistive  technology  Institution  of  higher 

device  education 

Assistive  technology  Secretary 

service  Technology-related 

Individual  with  assistance 

disabilities  Underserved  group 

(c)  Other  Definitions.  As  used  in  this 
part.  Act  means  the  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  Act  of  1988  (Pub.  L.  100-407). 

(Authority:  29  U.S.C.  2201-2271) 

Subpart  B— What  Kinds  of  Activities 
Does  the  Department  Support  Under 
This  Program? 

§  347.10  What  types  of  projects  may  be 
supported  under  this  program? 

Under  this  program,  the  Secretary 
awards  funds  to  support  the  following 
types  of  projects: 

(a)  Technology  training  projects  that 
may  include — 

(1)  Development,  demonstration, 
delivery,  evaluation,  or  dissemination  of 
training  modules  on  the  use  of 
technology-related  assistance  for 
consumer  organizations,  individuals 
with  disabilities  or  their  families  or 
representatives,  and  advocates; 

(2)  In-service  training  for  individuals 
who  provide  services  to  or 
representation  for  individuals  with 

,  disabilities,  including  in-service  training 
for  health  care  workers,  teachers, 
rehabilitation  engineers,  and  other 
rehabilitation  workers; 

(3)  Training  for  policymakers  and 
administrators  in  public  and  private 
agencies  that  have  contact  with  or 
impact  on  individuals  with  disabilities; 
and 

(4)  Training  regarding  the  provision  of 
technology-related  assistance  for 
employers,  manufacturers,  and  insurers, 


including  training  related  to  product  use, 
financing,  and  marketing. 

(b)  Technology  career  development 
projects  that  may  include  undergraduate 
and  graduate  level  instructional  courses, 
curriculum  development,  traineeships,  or 
fellowships  and  other  educational 
stipends  or  allowances  to  prepare 
personnel  for  careers  relating  to  the 
provision  of  technology-related 
assistance  to  individuals  with 
disabilities,  especially  projects  that  will 
train  individuals  who  will  provide 
technical  assistance,  administer 
programs,  or  prepare  personnel 
necessary  to  support  the  development 

J  and  implementation  of  consumer- 
responsive,  statewide  programs  of 
technology-related  assistance  for 
individuals  with  disabilities. 

(c)  Public  awareness  projects  of  a 
national  scope  that  use:  general  or 
specialized  media  to  disseminate 
information  on  the  benefits  and 
availability  of  technology-related 
assistance;  techniques  to  prepare  and 
disseminate  analyses  of  the  efficacy  of 
technology-related  assistance;  national 
or  regional  conferences  to  promote 
knowledge  and  interest  in  technology- 
related  assistance;  and  award  and 
recognition  programs  to  promote  public 
credit  for  sustained  outstanding  effort  in 
the  development  and  use  of  technology- 
related  assistance. 

(Authority:  29  U.S.C  2251-2253) 

§  347. 1 1    What  are  the  priorities  under  the 
technology  training  program? 

(a)  Each  year  the  Secretary  may 
establish  priorities  to  support  training 
for  individuals  with  disabilities,  their 
families  or  representatives,  service 
providers,  and  other  relevant  parties, 
including  projects  in  one  or  more  of  the 
following  areas: 

(1)  Development  and  implementation 
of  training  programs  for  the  purpose  of 
informing  consumers  and  their  families 
about  assistive  technology  services  and 
devices,  including  training  in  self- 
advocacy,  funding  soiu-ces,  and  policy 
development. 

(2)  Development  and  dissemination  of 
instructional  materials  for  consumers 
and  their  families,  including  self- 
instruction  and  multimedia  materials,  on 
a  range  of  available  technologies  and 
technology  information  resources,  using 
a  variety  of  accessible  formats. 

(3)  Development  and  evaluation  of 
training  programs  that  include  use  of 
telecommunications,  TDD,  computer 
conferences,  and  other  available 
technologies  to  instruct  consumers  and 
their  families  about  assistive 
technology. 

(4)  Development  testing,  and 
dissemination  of  models  for  consumers 


to  evaluate  different  approaches  to 
assistive  technology  training,  including 
consumer  training. 

(5)  Development,  evaluation,  and 
dissemination  of  models  using 
consumers  and  their  families  to  train 
other  consumers  and  their  families 
about  the  availability  and  utility  of 
assistive  technology. 

(6)  Development  and  implementation 
of  approaches  to  involve  manufacturers 
of  assistive  technology  in  improved 
training  of  consumers  and  their  families 
in  the  use  of  assistive  technology. 

(7)  Development  and  implementation 
of  methods  for  training  consumers  in 
rural  areas  in  the  use  of  assistive 
technology. 

(8)  Conduct  of  in-service  training  for 
rehabilitation  counselors  in  the 
provision  of  assistive  technology. 

(9)  Development,  evaluation, 
implementation,  and  dissemination  of 
training  for  representatives  of  business, 
industry,  and  employers  on  the 
availability  and  value  of  assistive 
technology  for  persons  with  disabilities 
in  employment  and  in  work  settings. 

(10)  Development  and  implementation 
of  training  programs  for  private  insurers 
and  other  third  party  payment 
representatives  on  the  availability  and 
benefits  of  assistive  technology. 

(11)  Development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  for  persons  with  disabilities 
for  physical  therapists. 

(12)  Development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  for  persons  with  disabihties 
for  speech-language  pathologists. 

(13)  Development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  for  persons  with  disabilities 
for  occupational  therapists. 

(14)  Development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  and  application  of 
technology  for  persons  with  disabilities 
for  rehabilitation  engineers  and  other 
engineers  who  have  contact  with 
persons  with  disabilities  in  the  provision 
of  assistive  technology. 

(15)  Development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  for  individuals  with 
disabilities  for  special  education 
professionals. 

(16)  Development,  evaluation, 
implementation,  and  dissemination  of 
in-service  training  programs  on  assistive 
technology  for  individuals  with 
disabilities  for  therapeutic  recreation 


specialists  and  other  recreation 
professionals. 

(17)  Development,  evaluation, 
implementation,  and  dissemination  of 
models  for  training  low-incidence 
disability  groups  on  the  uses  and 
benefits  of  assistive  technology. 

(18)  Development,  evaluation, 
implementation,  and  dissemination  of 
training  programs  for  underserved 
populations,  including  economically 
disadvantaged  populations,  in  the  uses 
of  assistive  technology. 

(19)  Development,  evaluation, 
implementation,  and  dissemination  of 
training  modules  for  older  Americans 
with  disabilities  who  can  benefit  from 
assistive  technology. 

(20)  Development,  evaluation, 
implementation,  and  dissemination  of 
training  programs  on  the  use  and 
adaption  of  commercially  available, 
mass-marketed  technologies  that  have 
application  for  persons  with  disabilities. 

(21)  Development,  evaluation, 
implementation,  and  dissemination  of 
training  programs  about  assistive 
technologies  with  special  application  for 
employment  specifically  for  persons 
with  disabilities  who  are  preparing  to 
enter  the  job  market. 

(b)  The  Secretary  will  announce  the 
priorities,  if  any,  in  an  application  notice 
in  the  Federal  Register. 

(Authority:  29  U.S.C.  2201-2271) 

S  347.12    What  are  the  priorities  under  the 
technology  careers  program? 

(a)  Each  year  the  Secretary  may 
establish  priorities  to  support  training 
for  individuals  with  disabiUties,  their 
families  or  representatives,  service 
providers,  and  other  relevant  parties, 
with  special  emphasis  on  training 
individuals  who  will  administer 
programs,  provide  technical  assistance 
to,  or  prepare  personnel  necessary  to 
support  the  consumer-responsive, 
statewide  programs  of  technology- 
related  assistance  for  individuals  with 
disabilities,  including  projects  in  one  or 
more  of  the  following  areas: 

(1)  Development  of  curricula  that  will 
ensure  competency  in  rehabilitation 
technology  for  engineers. 

(2)  Development  of  curricula  for 
speech-language  pathologists  to  ensure 
competency  in  the  provision  of  assistive 
technology. 

(3)  Development  of  curricula  for 
occupational  therapists  to  ensure 
competency  in  the  provision  of  assistive 
technology. 

(4)  Development  of  curricula  for 
career  training  programs  tof  physical 
therapists  to  ensure  competency  in  the 
provision  of  assistive  technology. 
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(5)  Development  of  curricula  for 
special  education  professionals  to 
ensure  competency  in  the  provision  of 
assistive  technology. 

(6)  Development  of  curricula  for 
therapeutic  recreation  specialists  and 
other  recreation  professionals  to  ensure 
competency  in  the  provision  of  assistive 
technology. 

(7)  Development  of  curricula  to 
prepare  persoraiel  for  assistive 
technology  careers,  including  careers  in 
program  administration. 

(8)  Development  of  trainmg  curricula 
that  focus  on  funding,  policy,  and 
advocacy  of  persons  training  to  be 
involved  in  direct  service  delivery. 

(9)  Implementation  of  curricula 
involving  classroom  instruction  and 
clinical  experience  in  community-based 
and  at-home  settings  for  either  phjrsical 
therapists,  occupational  therapists, 
nurses,  physicians  in  specialties 
relevant  to  disability,  rehabilitation 
counselors,  speech-language-hearing 
pathologists,  or  rehabilitation  engineers. 

(10)  Development  and  implementation 
of  technology  career  training  programs 
for  students  from  underserved 
population  groups,  including  minorities, 
who  are  preparing  to  become  service 
delivery  professionals. 

(11)  Conduct  of  training  programs  for 
individuals  preparing  to  become 
administrators  of  programs  that  provide 
technology-related  assistance. 

(12)  Implementation  of  training 
programs  for  individuals  who  will 
prepare  personnel  for  work  in  programs 
that  provide  technology-related 
assistance. 

(13)  Implementation  of  scholarships, 
fellowships,  and  traineeships  for 
undergraduate  or  graduate  students 
preparing  for  careers  in  the  management 
or  delivery  of  technology-related 
assistance  to  individuals  with 
disabilities. 

(b)  The  Secretary  will  announce  the 
priorities;  if  any.  in  an  application  notice 
in  the  Feileral  Register. 

(Authority:  29  U.S.C.  2201-2271) 

S  347.13    What  ara  the  priortties  undar  ttw 
put>tte  awaranesc  program? 

(a)  The  Secretary  may  estabhsh 
annual  priorities  for  public  awareness 
projects,  including  projects  in  one  or 
more  of  the  following  areas: 

(1)  Development  and  implementation, 
with  consumer  involvement,  of  a 
multimectia  public  awareness  campaign 
using  national  media  such  as  radio,  TV, 
newspapers,  and  other  publications. 

(2)  Development  and  implementation 
of  a  model  public  awareness  campaign 
using  specialized  media,  including 
minority  media,  to  reach  previously 
underserved  populations. 


(3)  Conduct  of  national  or  regional 
conferences  that  focus  on  public 
awareness  of  the  benefits  of  assistive 
technology  and  that  include 
manufacturers,  industry  representatives, 
and  employers. 

(4)  Conduct  of  national  or  regional 
conferences  for  third  party  payers  and 
private  insurance  representatives  that 
focus  on  awareness  of  the  benefits  of 
assistive  technology. 

(5)  Development  and  dissemination  of 
useful  marketing  strategies  to  increase 
public  awareness  of  assistive 
technology. 

(6)  Development  of  a  series  of 
videotapes  on  assistive  technology 
designed  to  inform  and  change  attitudes 
that  could  be  used  by  medical 
practitioners  and  other  clinical  service 
providers. 

(7)  Development  and  dissemination  of 
a  course  for  training  service  providers 
and  consumers  to  improve  and  foster 
public  awareness. 

(8)  Development  and  dissemination  of 
a  public  awareness  campaign  for  use  by 
general  service  organizations, 
professional  associations,  and  other 
representational  and  information  groups 
to  increase  public  awareness  of 
techniques  for  the  provision  of  assistive 
technology. 

(b)  The  Secretary  will  announce  the 
priorities,  if  any,  in  an  application  notice 
in  the  Federal  Register. 

(Authority:  29  U.S.C.  2201-2271) 

Subpart  C— [Reserved] 

Subpart  D— How  Does  ttie  Secretary 
Make  a  Grant? 

S  347.30    How  dees  the  SeervUry  evahiaM 
applications  under  Ittia  proflram? 

(a)  The  Secretary  evaluates  each 
application —  * 

(1)  For  a  technology  training  project 
according  to  the  selection  criteria  in 

§  347.31: 

(2)  For  a  technology  careers  project 
according  to  the  criteria  in  I  347.32; 

(3)  For  a  public  awareness  project 
according  to  the  criteria  in  §  347.33. 

(b)  The  Secretary  awards  each 
application  a  value  of  zero  to  Gve  (0-5) 
for  each  of  the  criteria  listed  in 

§§  347.31,  347.32,  and  347.33 
respectively.  These  values  are  based  on 
how  well  the  application  addresses  each 
criterion,  as  follows:  Outstanding  (5); 
Superior  (4);  Satisfactory  (3);  Marginal 
(2);  Poor  (1):  or  not  addressed  in  the 
application  (0).  In  this  way,  each 
criterion  is  judged  according  to  a 
uniform  scale. 

(c)  Because  the  Secretary  considers 
certain  criteria  to  be  more  important 
than  others,  the  Secretary  has  weighted 


each  criterion  as  indicated  in  S  S  347.31 
347.32.  and  347.33  respectively.  The 
value  awarded  to  each  criterion  in  an 
application  is  multiplied  by  the  standa 
weight  accorded  to  that  criterion  in 
§  S  347 Jl.  347.32.  or  347.33  as 
appropriate. 

(d)  The  final  score  for  each 
application  is  determined  by  totaHng  the 
scores  computed  for  each  criterion. 

(e)  The  maximum  score  for  each 
application  is  100  points. 

(Authority:  29  U.S.C.  2251) 

§  347.31    What  selection  amerta  are  used 
to  svatuate  appNcattons  tor  technology 
training  projects  under  ttUs  program? 

The  Secretary  reviews  each 
application  for  a  model  technology 
training  project  award  to  determine  the 
degree  to  which — 

(a)  Importance  and  significance  of 
proposed  activity  (Wei^t:  3;  Total 
Points;  15) 

(1)  The  project  responds  adequately  to 
all  of  the  requirements  of  the  announced 
priority,  if  any; 

(2)  The  proposed  activity  addresses  a 
significant  need  in  the  provision  of 
technology-related  training,  and  the 
development,  dissemination,  and 
evaluation  of  auricula,  materials,  and 
methods  used  to  train  individuals  with 
disabilities,  their  families,  and  the 
professionals  who  work  with  persons 
with  disabilities; 

(3)  The  prt^xjsed  project  is  likely  to 
result  in  new.  improved,  and  useful 
techniques  for  training  individuals  about 
assistive  technology  services,  devices, 
and  information  resources; 

(b)  Plan  of  activities  (Weight:  4;  Total 
Points:  20) 

(1)  Indicates  a  likelihood  that  the 
proposed  activities  will  aocompiish  the 
goals  and  objectives  of  the  project; 

(2)  Is  based  on  a  sound  conceptual 
and  instructional  model; 

(3)  Uses  appropriate  materials  and 
populatiotls; 

(4)  Provides  appropriate  review  of 
hterature  and  related  activities  and 
indicates  a  familiarity  with  sfate-of-die- 
art  in  assistive  technology  services, 
devices,  and  information;  and 

(5]  Uses  appropriate  methodology  for 
measurement  and  analysis  of  the 
effectiveness  of  the  training  program; 

(c)  Inclusion  of  individuals  with 
disabilities  and  their  families  or 
representatives  (Weight:  4;  Total  Points: 
20) 

(1)  In  the  development  of  the  project, 
including  the  assessment  of  problems 
and  needs; 

(2)  In  the  establishment  of  goals  and 
ol^ectives  for  the  project; 


Federal  Registe 

(3)  In  the  plaiming  and 
implementation  of  the  functioi 
activities  to  be  carried  out  unc 
project  grant; 

(4)  In  the  evaluation  of  activ 
under  the  grant  and  the  assess 
the  training  program;  and 

(5)  In  the  dissemination  of  t 
models  and  curricula; 

(d)  Management  plan  (Weij 
Total  Points:  20) 

(1)  Includes  an  adequate  nu 
staff  qualified  by  training  and 
experience  to  implement  the  p 
activities; 

(2)  Appropriately  manages  i 
accounts  for  the  fiscal  resourc 
project; 

(3)  Details  internal  procedui 
management  of  the  resources 
grant,  including  specification  i 
responsibilities  and  administr 
authority,  and  provisions  for  i 
monitoring  of  progress; 

(4)  Includes  realistic  timelir 
implementation  of  project  act: 
as  to  ensure  accomplishment 
proposed  goals  and  objective) 
the  time  period  proposed  in  th 
application; 

(5)  Allots  sufficient  and  app 
resources  from  the  grant  or  ot 
sources  for  the  accomplishme 
proposed  project  activities;  ai 

(6)  Details  resources,  exper 
capabilities  of  the  institution  < 
organization  to  accomplish  th 
and  objectives  proposed  in  th 
application; 

(e)  Dissemination  plan  (We 
Total  Points:  10) 

(1)  Provides  for  the  dissemi 
findings  and  the  documentatii 
project  for  replication  purposi 

(2)  Provides  indications  tha 
cturicula.  training  programs,  i 
informational  materials,  if  8U( 
are  hkely  to  be  replicable  in  ( 
settings  involving  training  in 
technology-related  assistance 

(3)  Indicates  with  approprii 
and  support  the  potential  for 
expansion,  enhancement,  anc 
replication  of  any  special  stre 
materials  developed;  and 

(4)  Provides  mechanisms  tc 
likely  adoption  and  use  of  the 

(f)  Evaluation  plan  (Weight 
Points:  15) 

(1)  Specifies  adequate  indi( 
accomplishment  for  each  of  t! 
and  objectives; 

(2)  Specifies  appropriate  m 
be  used  and  the  data  element 
for  these  measures; 

(3)  Specifies  appropriate  ai 
data  sources  and  data  collect 
methods; 
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each  criterion  as  indicated  in  9  S  347.31 
347.32,  and  347.33  respectively.  The 
value  awarded  to  each  criterion  in  an 
application  is  multiplied  by  the  standa 
weight  accorded  to  that  criterion  in 
§S  347 Jl,  347.32,  or  347.33  as 
appropriate. 

(d)  The  final  score  for  each 
application  is  determined  by  totaling  the 
scores  computed  for  each  criterion. 

(e)  The  maximum  score  for  each 
application  is  100  points. 

{Authority:  29  U.S.C.  2251) 

S  347.31    What  selection  erllefta  ar*  used 
to  evatuat*  application*  tor  technology 
training  project*  under  this  program? 

The  Secretary  reviews  each 
application  for  a  model  technology 
training  project  award  to  determine  the 
degree  to  which — 

(a)  Importance  and  significance  of 
proposed  activity  (Wei^t:  3;  Total 
Points;  15) 

(1)  The  project  responds  adequately  to 
all  of  the  requirements  of  the  announced 
priority,  if  any; 

(2)  The  proposed  activity  addresses  a 
significant  need  in  the  provision  of 
technology-related  training,  and  the 
development,  dissemination,  and 
evaluation  of  auricula,  materials,  and 
methods  used  to  train  individuals  with 
disabilities,  their  families,  and  the 
professionals  who  work  with  persons 
with  disabilities; 

(3)  The  prt^xjsed  project  is  likely  to 
result  in  new,  improved,  and  useful 
techniques  for  training  individuals  about 
assistive  technology  services,  devices, 
and  information  resources; 

(b)  Plan  of  activities  (Weight:  4;  Total 
Points;  20) 

(1)  Indicates  a  likelihood  that  the 
proposed  activities  will  aocomplish  the 
goals  and  objectives  of  the  project; 

(2)  Is  based  on  a  sound  conceptual 
and  instructional  model; 

(3)  Uses  appropriate  materials  and 
populations; 

(4)  Provides  appropriate  review  of 
hterature  and  related  activities  and 
indicates  a  familiarity  with  state-of-the- 
art  in  assistive  technology  services, 
devices,  and  information;  and 

(5)  Uses  appropriate  methodology  for 
measurement  and  analysis  of  the 
effectiveness  of  the  training  program; 

(c)  Inclusion  of  individuals  with 
disabilities  and  their  families  or 
representatives  (Weight:  4;  Total  Points: 
20) 

(1)  In  the  develc^ment  of  the  project, 
including  the  assessment  of  problems 
and  needs; 

(2)  In  the  establishment  of  goals  and 
ol^ectives  for  the  project; 


(3)  In  the  plaiming  and 
implementation  of  the  functions  and 
activities  to  be  carried  out  under  the 
project  grant; 

(4)  In  the  evaluation  of  activities 
under  the  grant  and  the  assessment  of 
the  training  program;  and 

(5)  In  the  dissemination  of  training 
models  and  curricula; 

(d)  Management  plan  (Weight:  4; 
Total  Points:  20) 

(1)  Includes  an  adequate  number  of 
staff  qualified  by  training  and 
experience  to  implement  the  proposed 
activities; 

(2)  Appropriately  manages  and 
accounts  for  the  fiscal  resources  of  the 
project; 

(3)  Details  internal  procedures  for  the 
management  of  the  resources  under  the 
grant,  including  specification  of 
responsibilities  and  administrative 
authority,  and  provisions  for  internal 
monitoring  of  progress; 

(4)  Includes  realistic  timelines  for  the 
implementation  of  project  activities  so 
as  to  ensure  accomplishment  of 
proposed  goals  and  objectives  within 
the  time  period  proposed  in  the 
application; 

(5)  Allots  sufficient  and  appropriate 
resources  from  the  grant  or  other 
sources  for  the  accomplishment  of  the 
proposed  project  activities;  and 

(6)  Details  resources,  experience,  and 
capabilities  of  the  institution  or 
organization  to  accomplish  the  goals 
and  objectives  proposed  in  the 
application; 

(e)  Dissemination  plan  (Weight:  2; 
Total  Points:  10] 

(1)  Provides  for  the  dissemination  of 
findings  and  the  documentation  of  the 
project  for  replication  purposes; 

(2)  Provides  indications  that  the  model 
curricula,  training  programs,  and 
informational  materials,  if  successful, 
are  hkely  to  be  replicable  in  other 
settings  involving  training  in  the  use  of 
technology-related  assistance; 

(3)  Indicates  with  appropriate  analysis 
and  support  the  potential  for  program 
expansion,  enhancement,  and 
replication  of  any  special  strategies  or 
materials  developed;  and 

(4)  Provides  mecharusms  to  assure  the 
likely  adoption  and  use  of  the  curricula; 

(f)  Evaluation  plan  (Weight:  3;  Total 
Points:  15) 

(1)  Specifies  adequate  indicators  of 
accomplishment  for  each  of  the  goals 
and  objectives; 

(2)  Specifies  appropriate  measures  to 
be  used  and  the  data  elements  needed 
for  these  measures; 

(3)  Specifies  appropriate  and  feasible 
data  sources  and  data  collection 
methods; 


(4)  Specifies  appropriate  methods  of 
data  analysis  that  are  likely  to  yield 
objective  and  meaningful  evaluation 
results;  and 

(5)  Allocates  sufficient  resources 
including  personnel,  funds,  and 
administrative  priority,  to  the 
evaluation. 

(Approved  by  the  Office  of  Management  ^d 
Budget  under  Control  No.  ia20-0585) 
(Authority:  29  U.S-C.  2201-2271) 

S  347.32    What  selection  crtterta  are  uMd 
to  avaluat*  applications  for  teclmology 
career  development  projects  under  thlis 
program? 

The  Secretary  reviews  each 
application  for  a  technology  career 
development  project  award  to  determine 
the  degree  to  which — 

(a)  Importance  and  significance  of 
proposed  activities  (Weight:  3,  Total 
Points:  15) 

(1)  The  project  responds  adequately  to 
all  of  the  requirements  of  the  announced 
priority,  if  any; 

(2)  The  applicant  proposes  to  develop 
or  provide  career  training  in  an 
assistive-technology-related  discipline 
or  in  an  area  of  study  in  which  there  is  a 
shortage  of  qualified  and  trained 
personnel,  or  to  provide  training  to  a 
trainee  population  in  which  there  is  a 
need  for  more  qualified  personnel;  and 

(3)  The  proposed  project  is  likely  to 
result  in  new,  improved  and  useful 
programs  for  preparing  personnel  for 
careers  relating  to  the  provision  of 
technology-related  assistance  for 
persons  with  disabilities; 

(b)  Plan  of  activities  (Weight:  4;  Total 
Points:  20) 

(1)  Indicates  a  likelihood  that  the 
proposed  activities  will  accomplish  the 
goals  and  objectives  of  the  project; 

(2)  Is  based  on  a  sound  conceptual 
and  instructional  model; 

(3)  Uses  appropriate  materials  and 
populations;  and 

(4)  Provides  appropriate  review  of 
literature  and  related  activities  and 
indicates  a  familiarity  with  state-of-the- 
art  in  assistive  technology,  services, 
information,  and  related  studies. 

(c)  Inclusion  of  individuals  with 
disabilities  and  their  families  or 
representatives  (Weight:  4;  Total  Points: 
20) 

(1)  In  the  development  of  the  project, 
including  the  assessment  of  problems 
and  needs; 

(2)  In  the  establishment  of  goals  and 
objectives  for  the  project 

(3)  In  the  planning  and 
implementation  of  the  functions  and 
activities  to  be  carried  out  under  the 
project  grant; 


(4)  In  the  evaluation  of  activities 
under  the  grant  and  the  assessment  of 
the  demonstration  model;  and 

(5)  In  the  dissemination  of  project 
findings  and  of  replicable  models: 

(d)  Management  plan  (Weight:  4; 
Total  Points:  20) 

(1)  Includes  an  adequate  number  of 
sta^  qualified  by  training  and 
experience  to  implement  the  proposed 
activities. 

(2)  Appropriately  manages  and 
accounts  for  the  fiscal  resources  of  the 
project; 

(3)  Details  internal  procedures  for  the 
management  of  the  resources  under  the 
grant,  including  specification  of 
responsibilities  and  administrative 
authority,  and  provisions  for  internal 
monitoring  of  progress: 

(4)  Includes  realistic  timelines  for  the 
implementation  of  project  activities  so 
as  to  ensure  accomplishment  of 
proposed  goals  and  objectives  within 
the  time  period  proposed  in  the 
application; 

(5)  Allots  sufficient  and  appropriate 
resources  from  the  grant  or  other 
sources  for  the  accomplishment  of  the 
proposed  project  activities;  and 

(6)  Details  resources  experience,  and 
capabilities  of  the  institution  to       ; 
accomplish  the  goals  and  objectives 
proposed  in  the  application; 

(e)  Dissemination  plan  (Weight:  2; 
Total  Points:  10) 

(1)  Provides  for  the  dissemination  of 
findings  and  the  documentation  of  the 
project  for  replication  purposes; 

(2)  Provides  indications  that  the 
model,  if  successful,  is  likely  to  be 
replicable  in  other  settings  involving 
training  for  careers  in  the  provision  of 
assistive  technology  services  to  persons 
with  disabilities: 

(3>  Indicates  with  appropriate  analysis 
and  support  the  potential  for  program 
expansion,  enhancement,  and 
replication  of  any  special  strategies  or 
materials  developed;  and 

(4)  Provides  mechanisms  to  assure  the 
likely  adoption  and  use  of  the  curricula; 

(f)  Evaluation  plan  (Weight:  3;  Total 
Points:  15) 

(1)  Specifies  adequate  indicators  of 
accomplishment  for  each  of  the  goals 
c^d  objectives; 

(2)  Specifies  appropriate  measures  to 
be  used  and  the  data  elements  needed 
for  these  measures;  < 

(3)  Specifies  appropriate  and  feasible 
data  sources  and  data  collection 
methods; 

(4)  Specifies  appropriate  methods  of 
data  analysis  that  are  likely  to  yield 
objective  and  meaningful  evaluation 
results;  and 
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(5)  Allocates  sufficient  resources 
including  personnel,  funds,  and 
administrative  priority,  to  the 
evaluation. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  1820-0585] 
(Authority:  29  U.S.C.  2201-2271] 

§  347.33    WTiat  selection  criteria  are  used 
to  evaluate  applications  for  public 
awareness  projects  uncier  ttiis  program? 

The  Secretary  reviews  each 
application  for  a  public  awareness 
project  award  to  detennine  the  degree  to 
which — 

(a)  Importance  and  significance  of 
proposed  activities  (Weight:  3;  Total 
Points:  15) 

(1)  The  prt^ect  responds  adequately  to 
all  of  the  requirements  of  the  announced 
priority,  if  any; 

(2)  The  proposed  activity  addresses  a 
significant  problem  not  now  being 
addressed  or  addresses  problems  in  a 
new  and  different  way; 

(3)  The  applicant  proposes  to  carry 
out  projects  that  recognize  and  build 
awareness  of  the  importance  and 
efficacy  of  assistive  technology  devices 
and  assistive  technology  services  for 
individuals  with  disabilities;  and 

(4)  The  proposed  project  is  likely  to 
result  in  new,  improved,  and  useful 
programs  for  informing  individuals 
about  assistive  technology. 

(b)  Plan  of  activities  (Weight:  4;  Total 
Points:  20) 

(1)  Indicates  a  likelihood  that  the 
proposed  activities  wi^  accomplish  the 
goals  and  objectives  of  the  project; 

(2)  Uses  appropriate  media  and 
materials  and  addresses  appropriate 
target  populations; 

(3)  Demonstrates  a  thorough 
knowledge  of  the  statute  and  of.the 
literature  and  related  activities,  and 
indicates  a  familiarity  with  state-of-the- 
art  in  consumer  needs,;  assistive 
technology  services,  information,  and 
related  activities; 

(4)  Demonstrates  familiarity  with 
needs  assessment  research  as  it  relates 
to  public  awareness  about  assistive 
technology  services,  devices,  and 
information;  and 

(5)  Indicates  an  awareness  of  and 
familiarity  %vith  various  general  and 
specialized  media  necessary  to  achieve 
the  project's  public  awareness 
objectives; 

'    (c)  Inclusion  of  individuals  with 
disabilities  and  their  families  or 
representaUves  (Weight:  4;  total  Points: 
20) 

(1)  In  the  development  of  the  project, 
including  the  assessment  of  problems 
and  needs; 

(2)  In  the  establishment  of  goals  and 
objectives  for  the  project; 


(3)  In  the  planning  and 
implementation  of  the  functions  and 
activities  to  be  carried  out  under  the 
project  grant: 

(4)  In  the  evaluation  of  activities 
under  the  grant  and  the  assessment  of 
the  demonstration  model;  and 

(5)  In  the  dissemination  of  project 
findings  and  of  replicable  models; 

(d)  Management  Plan  (Weight:  4; 
Total  Points:  20) 

(1)  Includes  an  adequate  number  of 
staff  qualified  by  training  and 
experience  to  implement  the  proposed 
activities; 

(2)  Appropriately  manages  and 
accounts  for  the  fiscal  resources  of  the 
project; 

(3)  Details  internal  procedures  for  the 
management  of  the  resources  under  the 
grant  including  specification  of 
responsibilities  and  administrative 
authority,  and  provisions  for  internal 
monitoring  of  progress; 

(4)  Includes  reahstic  timelines  for  the 
implementation  of  project  activities  so 
as  to  ensure  accomplishment  of 
proposed  goals  and  objectives  within 
the  time  period  proposed  in  the 
application; 

(5)  Allots  sufficient  and  appropriate 
resources  from  the  grant  or  other 
sources  for  the  accomplishment  of  the 
pro[>osed  project  activities;  and 

(6)  Details  resources  experience,  and 
capabilities  of  the  institution  or 
organization  to  accomplish  the  goals 
and  objectives  proposed  in  the 
application; 

(e)  Dissemination  plan  (Weight  2; 
Total  Points:  10) 

(1)  Provides  for  the  dissemination  of 
findings  and  the  documentation  of  the 
project  for  replication  purposes; 

(2)  Provides  indications  that  the 
model,  if  successful,  is  likely  to  be 
replicable  or  adaptable  in  other  settings 
involving  the  provision  of  assistive 
technology  services  to  persons  with 
disabihties; 

(3)  Indicates,  with  appropriate 
analysis  and  support,  the  potential  for 
program  expansion,  enhancement  and 
replication  of  any  special  strategies  or 
materials  developed;  and 

(4)  Provides  mechanisms  to  assure  the 
likely  adoption  and  use  of  the  model: 

(f)  Evaluation  plan  (Weight  3;  Total 
Points:  15) 

(1)  Specifies  adequate  indicators  of 
accomplishment  for  each  of  the  goals 
and  objectives: 

(2)  Specifies  appropriate  measures  to 
be  used  and  the  data  elements  needed 
for  these  measiu^s; 

(3)  Specifies  appropriate  and  feasible 
data  sources  and  data  collection 
methods; 


(4)  Specifies  appropriate  methods  of 
data  analysis  that  are  likely  to  yield 
objective  and  meaningful  evaluation 
results;  and 

(5)  Allocates  sufficient  resoiures 
including  personnel  funds,  and 
administrative  priority,  to  the 
evaluation. 

(Authority:  29  U.S.C.  2201-2271) 

(Approved  by  the  Office  of  Management  and 

Budget  under  Control  No.  1820-0585) 

Subpart  E— What  Condttions  Must  Be 
Met  After  an  Awai^f? 

§  347.40  What  are  ttie  requireinents  of  a 
grantee  for  coordination  and  Information 
sharing? 

(a)  The  Secretary  may  require  each. 
grantee  under  this  program  to  provide 
information,  including  data  about 
program  activities  and  results,  to — 

(1)  Grantees  under  the  State  Grants 
for  Technology-Related  Assistance  for 
Individuals  with  Disabilities  Program; 

(2)  The  entity  providing  technical 
assistance  to  the  State  Grants  for 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  program  as 
prescribed  in  section  106(b)(1)  of  the 
Act; 

(3)  Agencies  designated  by  Governors 
to  make  application  under  the  State 
Grants  for  Technology-Related 
Assistance  for  Individuals  «vith 
Disabilities  program; 

(4)  Entities  conducting  evaluations  of 
the  State  Grants  for  Techndogy-Related 
Assistance  for  Ind^iduals  with 
Disabilities  program  for  the  Secretary; 

(5)  The  Secretary;  and 

(6)  Any  other  entity  designated  by  the 
Secretary. 

(b)  Grantees  receiving  assistance 
under  this  program  that  are  located  in 
States  with  State  Grants  for  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities  shall  provide  evidence  of 
their  efforts  to  coordinate  activities  with 
those  grantees. 

(c)  Grantees  must  share  information 
on  project  activities  and  findings  with 
any  technical  assistance  and 
information  network  designated  by  the 
Secretary  if  such  a  networic  is 
established. 

(Approved  by  the  Office  of  Management  and 
Bud^t  mider  Control  No.  1820-0585) 
(Authority:  29  U.S.C.  2211-2271) 

S  347.41    What  are  the  repor«ng 
requirements  for  a  grantee? 

(a)  Each  grantee  shall  submit  a  copy, 
of  its  final  report  to  the  National 
Rehabilitation  Information  Center. 

(b)  Each  grantee  shall  submit  to  the 
Department  a  copy  of  any  curriculum  or 
training  program  that  is  developed  or 


Federal  Registei 

implemented,  as  well  as  copiei 
media  materials,  videotapes,  a 
visual  materials,  scripts,  or  oth 
training  and  public  awareness 
developed  luider  the  grant. 

(Approved  by  the  Office  of  Manag 
Budget  under  Control  No.  1820-05^ 

(Authority:  29  U.S.C.  2211-2271) 
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(4]  Specifies  appropriate  methods  of 
data  analysis  that  are  likely  to  yield 
objective  and  meaningful  evaluation 
results;  and 

(5)  Allocates  sufficient  resources 
including  personnel  funds,  and 
administrative  priority,  to  the 
evaluation. 

(Authority:  29  U.S.C.  2201-2271) 

(Approved  by  the  Office  of  Management  and 

Budget  under  Control  No.  1820-0585) 

Subpart  E— What  Condttions  Must  Be 
Met  After  an  Award? 

§  347.40  What  art  ttie  r«quirenMnto  of  a 
grantee  for  coordination  and  Inf onnation 
sharing? 

(a)  The  Secretary  may  require  each 
grantee  under  this  program  to  provide 
information,  including  data  about 
program  activities  and  results,  to — 

(1)  Grantees  under  the  State  Grants 
for  Technology-Related  Assistance  for 
Individuals  with  Disabilities  Program; 

(2)  The  entity  providing  technical 
assistance  to  the  State  Grants  for 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  program  as 
prescribed  in  section  106(b)(1)  of  the 
Act 

(3)  Agencies  designated  by  Governors 
to  make  application  under  the  State 
Grants  for  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  program; 

(4)  Entities  conducting  evaluations  of 
the  State  Grants  for  Technology-Related 
Assistance  for  IndWiduals  with 
Disabilities  program  for  the  Secretary; 

(5)  The  Secretary;  and 

(6)  Any  other  entity  designated  by  the 
Secretary, 

(b)  Grantees  receiving  assistance 
under  this  program  that  are  located  in 
States  with  State  Grants  for  Technology- 
Related  Assistance  for  Individuals  wiOi 
Disabilities  shall  provide  evidence  of 
their  efforts  to  coordinate  activities  with 
those  grantees. 

(c)  Grantees  must  share  information 
on  project  activities  and  findings  with 
any  technical  assistance  and 
information  network  designated  by  the 
Secretary  if  such  a  network  is 
established. 

(Approved  by  the  OfBce  of  Management  and 
Buc^t  under  Control  No.  1820-0585) 
(Authority:  29  U.S.C.  2211-2271) 

S  347.41    What  are  the  reportng 
requirements  for  a  grantee? 

(a)  Each  grantee  shall  submit  a  copy 
of  its  final  report  to  the  National 
Rehabilitation  Information  Center. 

(b)  Each  grantee  shall  submit  to  the 
Department  a  copy  of  any  curriculum  or 
training  program  that  is  developed  or 
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implemented,  as  well  as  copies  of  any 
media  materials,  videotapes,  audio- 
visual materials,  scripts,  or  other 

training  and  public  awareness  materials  ' 

developed  under  the  grant.  ■ 

(Approved  by  the  Office  of  Management  and  •  t 

Budget  under  Control  No.  1820-0585)  < 

(Authority:  29  U.S.C.  2211-2271) 

[FR  Doc.  91-19197  Filed  8-12-01;  8:45  am]  '  %  f 
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Protection  Agency 

40  CFR  Part  721  ^ 

Significant  New  Uses  of  Certain  Chemical 
Substances;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPTS-50592;  FRL-3884-3] 
RIN2070-AB27 

Significant  New  Uses  of  Certain 
Chemical  Substances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  promulgating 
significant  new  use  rules  (SNURs)  under 
section  5(a)(2)  of  the  Toxic  Substances 
Control  Act  (TSCA)  for  several  chemical 
substances  which  were  the  subject  of 
premanufacture  notices  (PMNs)  and 
subject  to  TSCA  section  5(e)  consent 
orders  issued  by  EPA.  Today's  action 
requires  certain  persons  who  intend  to 
manufacture,  import,  or  process  these 
substances  for  a  significant  new  use  to 
notify  EPA  at  least  90  days  before 
commencing  the  manufacturing  or 
processing  of  the  substance  for  a  use 
designated  by  this  SNUR  as  a  significant 
new  use.  The  required  notice  will 
provide  EPA  with  the  opportunity  to 
evaluate  the  intended  use,  and  if 
necessary,  to  prohibit  or  limit  that 
activity  before  it  occurs.  EPA  is 
promulgating  this  SNUR  using  direct 
final  procedures. 

EFFECTIVE  DATES:  This  rule  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1  p.m.  e.s.t.  on  August  27, 1991. 
The  effective  date  of  this  rule  is  October 
15, 1991.  If  EPA  receives  notice  before 
September  12, 1991,  that  someone 
wishes  to  submit  adverse  or  critical 
comments  on  EPA's  action  in 
establishing  a  SNUR  for  one  or  more  of 
the  chemical  substances  subject  to  this 
rule,  EPA  will  withdraw  the  SNUR  for 
the  substance  for  which  the  notice  of 
intent  to  comment  is  received  and  will 
issue  a  proposed  SNUR  providing  a  30- 
day  period  for  public  comment. 
ADDRESSES:  Each  comment  or  notice  of 
intent  to  submit  adverse  or  critical 
comment  must  bear  the  docket  control 
number  OPTS-50592  and  the  name(s)  of 
the  chemical  8ubstance(8)  subject  to  the 
comment.  Since  some  comments  may 
contain  confidential  business 
information  (CBI),  all  comments  should 
be  sent  in  triplicate  to:  TSCA  Document 
Receipt  Office  (TS-790),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  rm.  E-105.  401  M  St.,  SW.. 
Washington,  DC  20480.  Nonconfidential 
versions  of  comments  on  this  rule  will 
be  placed  in  the  rulemaking  record  and 
will  be  available  for  public  inspection. 
Unit  X.  of  this  preamble  contains 


additional  information  on  submitting 
comments  containing  CBI. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Envirorunental  Protection  Agency,  rm. 
E-543-B,  401  M  St.,  SW.,  Washington, 
DC  20460,  Telephone:  (202)  554-1404, 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This 
SNUR  will  require  persons  to  notify  EPA 
at  least  90  days  before  commencing 
manufacturing  or  processing  of  a 
substance  for  any  activity  designated  by 
this  SNUR  as  a  significant  new  use.  The 
supporting  rationale  and  background  to 
this  rule  are  more  fully  set  out  in  the 
preamble  to  EPA's  first  direct  final 
SNURs  at  55  FR  17376  on  April  24, 1990. 
Consult  that  preamble  for  further 
information  on  the  objectives,  rationale, 
and  procedures  for  the  rules  and  on  the 
basis  for  significant  new  use 
designations  including  provisions  for 
developing  test  data. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determinaUon  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use.  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  process  the  substance  for  that 
use.  The  mechanism  for  reporting  under 
this  requirement  is  established  under  40 
CFT^  721.10. 

n.  Applicability  of  General  Provisions 

General  provisions  for  SNURs  appear 
under  subpart  A  of  40  CFR  part  721. 
These  provisions  describe  persons 
subject  to  the  rule,  recordkeeping 
requirements,  exemptions  to  reporting 
requirements,  and  applicability  of  the 
rule  to  uses  occurring  before  the 
effective  date  of  the  final  rule.  Rules  on 
user  fees  appear  at  40  CFR  part  700. 
Persons  subject  to  this  SNUR  must 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of  PMNs  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5(b)  and  5(d)(1),  the  exemptions 
authorized  by  section  5(h)(1),  (2).  (3), 
and  (5),  and  the  regulations  at  40  CFR 
part  720.  Once  EPA  receives  a  SNUR 
notice,  EPA  may  take  regulatory  action 
under  section  5(e),  5(f),  6.  or  7  to  control 


the  activities  on  which  it  has  received 
the  SNUR  notice.  If  EPA  does  not  take 
action,  EPA  is  required  under  section 
5(g)  to  explain  in  the  Federal  Register  its 
reasons  for  not  taking  action.  Persons 
who  intend  to  export  a  substance 
identified  in  a  proposed  or  final  SNUR 
are  subject  to  the  export  notification 
provisions  of  TSCA  section  12(b).  The 
regulations  that  interpret  section  12(b) 
appear  at  40  CFR  part  707.  Persons  who 
intend  to  import  a  chemical  substance 
identified  in  a  final  SNUR  are  subject  to 
the  TSCA  section  13  import  certification 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28 
and  must  certify  that  they  are  in 
compliance  with  the  SNUR 
requirements.  The  EPA  policy  in  support 
of  the  import  certification  appears  at  40 
CFR  part  707. 

ni.  Substances  Subject  to  This  Rule 

EPA  is  establishing  significant  new 
use  and  recordkeeping  requirements  for 
the  following  chemical  substances  under 
40  CFR  part  721  subpart  E.  In  this  unit, 
EPA  provides  a  brief  description  for 
each  substance,  including  its  PMN 
number,  chemical  name  (generic  name  if 
the  specific  name  is  claimed  as  CBI), 
CAS  number  (if  assigned),  basis  for  the 
action  taken  by  EPA  in  the  section  5(e) 
consent  order  or  as  a  non-section  5(e] 
SNUR  for  the  substance  (including  the 
statutory  citation  and  specific  finding), 
toxicity  concerns,  and  the  CFR  citation 
assigned  in  the  regulatory  text  section  of 
this  rule.  The  specific  uses  which  are 
designated  as  significant  new  uses  are 
cited  in  the  regulatory  text  section  of  the 
rule  by  reference  to  40  CFR  part  721 
subpart  B  where  the  significant  new 
uses  are  described  in  detail.  Certain 
new  uses,  including  production  limits 
and  other  uses  designated  in  the  rule  are 
claimed  as  CBI.  The  procedure  for 
obtaining  confidential  information  is  set 
out  in  Unit  VII. 

Where  the  underlying  section  5(e) 
order  prohibits  the  PMN  submitter  from 
exceeding  a  specified  production  limit 
without  performing  specific  tests  to 
determine  the  health  or  environmental 
effects  of  a  substance,  the  tests  are 
described  in  this  unit.  As  explained 
fiulher  in  Unit  VI.,  the  SNUR  for  such 
substances  contains  the  same 
production  limit,  and  exceeding  the 
production  limit  is  defined  as  a 
significant  new  use.  Persons  who  intend 
to  exceed  the  production  limit  must 
notify  the  Agency  by  submitting  a 
significant  new  use  notice  at  least  90 
days  in  advance.  Data  on  potential 
exposures  or  releases  of  the  substanceo, 
testing  other  than  that  specified  in  the 
section  5(e)  order  for  the  Substances,  or 


Federal  Registi 

studies  on  analogous  substan 
may  demonstrate  that  the  sig 
new  uses  being  reported  do  n 
an  unreasonable  risk,  may  be 
with  significant  new  use  notij 
addition,  this  unit  describes  t 
are  recommended  by  EPA  to 
sufficient  information  to  eval 
substance,  but  for  which  no  p 
limit  has  been  established  in 
5(e)  order.  Descriptions  of  rec 
tests  are  provided  for  informi 
purposes. 

The  SNURs  for  the  followii 
substances,  P-90-1357,  P-90- 
1565.  P-9a-1635.  and  P-90-16' 
P-90-1649,  regulate  chemical 
subject  to  section  5(e)  orders 
finding  under  TSCA  is  based 
substantial  production  volum 
significant  or  substantial  hun 
exposure  or  release  to  the  en' 
in  substantial  quantities.  In  e 
these  cases  there  was  limited 
toxicity  data  available  for  thf 
substance.  In  such  cases  EPA 
new  chemical  substances  unc 
5(e)  by  requiring  certain  toxic 
For  instance,  chemical  substE 
potentially  substantial  releas 
surface  waters  would  be  subj 
toxicity  testing  of  aquatic  org 
chemicals  with  potentially  su 
human  exposures  would  be  s 
health  effects  testing  for  muti 
acute  effects,  and  subchronic 

PMN  Number  P-66-1602 

Chemical  name:  2-Propenaml 
dimethylamino)propyl]-. 
CAS  number:  Not  available. 
Effective  date  of  section  5(e) 
order:  February  13, 1991. 
Basis  for  section  5(e)  consent 
Order  was  issued  under  secti 
5(e)(l)(A)(i)and(ii)(I)ofTSC 
a  finding  that  this  substance  : 
present  an  unreasonable  risk 
health. 

Toxicity  concerns:  The  PMN 
has  been  shown  to  cause  neu 
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testing  according  to  the  Amei 
Society  for  Testing  and  Mate 
(ASTM)  F739-65  "Standard  1 
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Gases",  a  90-day  dermal  sub 
CFR  798.2250),  and  a  dominai 
assay  (40  CFR  798.5450)  on  th 
substance  are  needed  to  help 
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the  activities  on  which  it  has  received 
the  SNUR  notice.  If  EPA  does  not  take 
action,  EPA  is  required  under  section 
5(g)  to  explain  in  the  Federal  Register  its 
reasons  for  not  taking  action.  Persons 
who  intend  to  export  a  substance 
identified  in  a  proposed  or  final  SNUR 
are  subject  to  the  export  notiHcation 
provisions  of  TSCA  section  12(b).  The 
regulations  that  interpret  section  12(b) 
appear  at  40  CFR  part  707.  Persons  who 
intend  to  import  a  chemical  substance 
identified  in  a  final  SNUR  are  subject  to 
the  TSCA  section  13  import  certificatfon 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28 
and  must  certify  that  they  are  in 
compliance  with  the  SNIJR 
requirements.  The  EPA  policy  in  support 
of  the  import  certification  appears  at  40 
CFR  part  707. 

ni.  Substances  Subject  to  This  Rule 

EPA  is  establishing  significant  new 
use  and  recordkeeping  requirements  for 
the  following  chemical  substances  under 
40  CFR  part  721  subpart  E.  In  this  unit. 
EPA  provides  a  brief  description  for 
each  substance,  including  its  PMN 
number,  chemical  name  (generic  name  if 
the  specific  name  is  claimed  as  CBI). 
CAS  number  (if  assigned),  basis  for  the 
action  taken  by  EPA  in  the  section  5(e) 
consent  order  or  as  a  non-section  5(e] 
SNUR  for  the  substance  (including  the 
statutory  citation  and  specific  finding), 
toxicity  concerns,  and  the  CFR  citation 
assigned  in  the  regulatory  text  section  of 
this  rule.  The  specific  uses  which  are 
designated  as  significant  new  uses  are 
cited  in  the  regulatory  text  section  of  the 
rule  by  reference  to  40  CFR  part  721 
subpart  B  where  the  significant  new 
uses  are  described  in  detail.  Certain 
new  uses,  including  production  limits 
and  other  uses  designated  in  the  rule  are 
claimed  as  CBI.  The  procedure  for 
obtaining  confidential  information  is  set 
out  in  Unit  VII. 

Where  the  underlying  section  5(e) 
order  prohibits  the  PMN  submitter  from 
exceeding  a  specified  production  limit 
without  performing  specific  tests  to 
determine  the  health  or  environmental 
effects  of  a  substance,  the  tests  are 
described  in  this  unit.  As  explained 
fiulher  in  Unit  VI..  the  SNUR  for  such 
substances  contains  the  same 
production  limit,  and  exceeding  the 
production  limit  is  defined  as  a 
significant  new  use.  Persons  who  intend 
to  exceed  the  production  limit  must 
notify  the  Agency  by  submitting  a 
significant  new  use  notice  at  least  90 
days  in  advance.  Data  on  potential 
exposures  or  releases  of  the  substanceo. 
testing  other  than  that  specified  in  the 
section  5(e)  order  for  the  substances,  or 


studies  on  analogous  substances,  which 
may  demonstrate  that  the  significant 
new  uses  being  reported  do  not  present 
an  unreasonable  risk,  may  be  included 
with  significant  new  use  notification.  In 
addition,  this  unit  describes  testa  that 
are  recommended  by  EPA  to  provide 
sufficient  information  to  evaluate  the 
substance,  but  for  which  no  production 
hmit  has  been  established  in  the  section 
5(e)  order.  Descriptions  of  recommended 
tests  are  provided  for  informational 
purposes. 

The  SNURs  for  the  following  PMN 
substances,  P-90-1357,  P-90-1454,  P-90- 
1565.  P-9(>-1635.  and  P-90-1642  through 
P-90-1649.  regulate  chemical  substances 
subject  to  section  5(e)  orders  where  the 
finding  under  TSCA  is  based  solely  on 
substantial  production  volume  and 
significant  or  substantial  human 
exposure  or  release  to  the  environment 
in  substantial  quantities.  In  each  of 
these  cases  there  was  limited  or  no 
toxicity  data  available  for  the  PMN 
substance.  In  such  cases  EPA  regulates 
new  chemical  substances  under  section 
5(e)  by  requiring  certain  toxicity  tests. 
For  instance,  chemical  substances  with 
potentially  substantial  releases  to 
surface  waters  would  be  subject  to 
toxicity  testing  of  aquatic  organisms  and 
chemicals  with  potentially  substantial 
human  exposures  would  be  subject  to 
health  effects  testing  for  mutagenicity, 
acute  effects,  and  subchronic  effects. 

PMN  Number  P-86-1602 

Chemical  name:  2-Propenamide,  A^-[3- 
dimethylamino)propyl]-. 
CAS  number:  Not  available. 
Effective  date  of  section  5(e)  consent 
order:  February  13. 1991. 
Basis  for  section  5(e)  consent  order.  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
health. 

Toxicity  concerns:  The  PMN  substance 
has  been  shown  to  cause  neurotoxicity 
in  test  animals.  Similar  substances  have 
been  shown  to  cause  carcinogenicity, 
genotoxidty,  reproductive  toxicity,  and 
developmental  toxicity  in  test  animals. 
The  PMN  substance  may  be  chronically 
toxic  to  fish  at  concentrations  greater 
than  300  ppb. 

Recommended  testing:  EPA  has 
determined  that  glove  permeability 
testing  according  to  the  American 
Society  for  Testing  and  Materials 
(ASTM)  F739-85  "Standard  Test  Method 
for  Resistance  of  Protective  Clothing 
Materials  to  Permeation  by  Liquids  or 
Gases",  a  90-day  dermal  subchronic  (40 
CFR  798.2250),  and  a  dominant  lethal 
assay  (40  CFR  798.5450)  on  the  chemical 
substance  are  needed  to  help 


characterize  the  health  effects  of  the 
substance.  The  consent  order  contains 
two  production  limits.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
first  production  volume  limit  without 
performing  a  glove  permeability  test. 
The  material  used  to  make  the  gloves 
must  subject  them  to  the  expected 
conditions  of  exposure,  including  the 
likely  combinations  of  chemical 
substances  to  which  the  gloves  may  be 
exposed  in  the  work  area.  There  must  be 
no  permeation  of  the  chemical 
substance  greater  than  10  j4g/cm'  after  8 
hours  of  testing  in  accordance  with 
ASTM  F739-85.  Gloves  may  not  be  used 
for  a  time  period  longer  than  they  are 
actually  tested  and  must  be  replaced  at 
the  end  of  each  work  shift.  The  PMN 
submitter  has  also  agreed  not  to  exceed 
the  second  higher  production  limit 
without  performing  a  90-day  subchronic 
and  dominant  lethal  assay. 
CFR  citation:  40  CFR  721.1796. 

PMN  Number  P-87-1553 

Chemical  name:  (generic]  Substituted 
triphenylmethane. 

Basis  for  action:  The  PMN  substance 
will  be  used  as  a  water  colorant  in 
industrial,  commercial,  and  consumer 
applications.  Test  data  on  analogues  of 
the  PMN  substance  indicated  that  it  may 
cause  cancer  and  developmental  effects 
in  humans.  EPA  determined  that 
manufacture  and  use  of  the  substance  in 
a  wet  slurry  form  did  not  present  an 
unreasonable  risk  because  no  inhalation 
exposures  would  result.  EPA  has 
determined  that  potential  manufacture 
and  processing  in  powder  form  could 
result  in  an  unreasonable  risk  to  human 
health.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  S  721.170(b)(l)(i)(C)  and 
(b)(3)(ii). 

Recommended  testing:  The  Agency  has 
determined  that  the  results  of  the 
following  toxicity  testing  would  help 
characterize  possible  health  effects  of 
the  substance:  A  two-species 
developmental  toxicity  study  (40  CFR 
798.4900)  and  a  two-species  rodent 
bioassay  (40  CFR  798.3300). 
CFR  citation:  40  CFR  721.2198. 

PMN  Number  P-88-0083 

Chemical  name:  (generic)  Bis(2.2,6,6- 
tetramethylpiperidinyl)  ester  of 
cycloalkyl  spiroketal. 
CAS  number  Not  available. 
Effective  date  of  section  5(e)  consent 
order  February  13. 1991. 
Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii](I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
health. 


Toxicity  concerns:  The  PMN  substance 
has  been  shown  in  submitted  test  data 
to  have  the  predominant  adverse  effect 
of  a  reduction  in  body  weight  gain  in 
rats.  From  the  data  it  was  not  clear 
whether  the  effect  was  attributable  to 
the  poor  palatabihty  of  the  test 
substance  or  the  intrinsic  toxicity  of  the 
substance.  In  addition,  structurally 
similar  substances  have  been  shown  to 
have  adverse  effects  to  the  liver,  blood, 
immune  system,  male  reproductive 
system,  and  the  gastrointestinal  tract  in 
test  animals.  Based  on  TSCA  section 
8(e)  data  on  structurally  analogous 
substances,  the  PMN  substance  may 
also  cause  toxicity  to  aquatic  organisms. 
Recommended  testing:  The  Agency 
believes  that  the  results  of  the  following 
testing  would  help  characterize  possible 
health  and  environmental  effects  of  the 
substance:  A  90-day  subchronic  study 
(40  CFR  798.2650),  administered  by  the 
gavage  route,  would  allow  EPA  to  better 
characterize  health  effects  of  the  test 
substance.  The  study  should  place 
special  emphasis  on  the  hematology, 
lymphoid  organ  weights  (spleen, 
thymus),  and  histology  as  well  as  the 
cellularity  of  the  bone  marrow,  thymus, 
and  spleen.  In  addition,  the  study  should 
also  include  a  histopathologic 
examination  of  the  testes  plus  staging  of 
sperm.  The  following  studies  would 
allow  EPA  to  better  characterize  the 
aquatic  toxicity  effects  of  the  PMN 
substance:  Acute  algal  (40  CFR  797.1050) 
(static/nominal  conditions),  acute 
daphnid  (40  CFR  797.1300)  (fiow- 
through/measured  conditions),  acute 
fish  (40  CFR  797.1400)  (flow-through/ 
measured  conditions).  The  PMN 
submitter  is  not  required  to  submit  the 
above  information  at  any  specified  time 
or  production  volume. 
CFR  citation:  40  CFR  721.1890. 

PMN  Number  P-88-894 

Chemical  name:  Benzene,  (1- 
methylethyl)(2-phenylethyl)-. 
CAS  number  77851-17-3. 
Effective  date  of  section  5(e)  consent 
order  October  10. 1990. 
Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  both  (ii)(I)  of  TSCA 
based  on  a  finding  that  this  substance 
may  present  an  unreasonable  risk  of 
injury  to  health  and  the  environment, 
and  section  5(e)(l)(A)(ii)(II)  of  TSCA 
based  on  a  finding  that  the  PMN 
substance  will  be  produced  in 
substantial  quantities  and  may 
reasonably  be  anticipated  to  enter  the 
environment  in  substantial  quantities, 
and  there  may  be  significant  or 
substantial  human  exposure  to  the 
substance. 
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Toxicity  concerns:  Similar  chemicals 
have  been  shown  to  cause  toxicity  to 
aquatic  organisms  at  concentrations  as 
low  as  1  ppb.  The  PMN  substance  itself 
has  shown  liver  and  kidney  effects  in 
test  animals. 

Recommended  testing:  EPA  has 
determined  that  the  results  of  a  chronic 
60-day  early  life  stage  toxicity  test  in 
rainbow  trout  (40  CFR  797.1600).  a  21- 
day  chronic  daphnid  toxicity  test  (40 
CFR  797.1330),  and  a  96-h  bioassay  in 
algae  (40  CFR  797.1050}  would  help 
characterize  possible  environmental 
effects  of  the  substance.  EPA  has 
determined  that  the  results  of  an  in  vivo 
mouse  micronucleus  test  by  the 
intraperitoneal  route  (40  CFR  798.5395) 
would  help  characterize  possible  human 
effects  of  the  substance.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
production  volume  limit  without 
performing  these  four  studies. 
CFR  citation:  40  CFR  721.466. 

PMN  NuTnt>er  P-90-142 

Chemical  name:  (generic) 
Tris(disub8tituted  alkyl)  heterocycle. 
CAS  number  Not  available. 
Effective  date  of  section  5(e)  consent 
order:  February  19, 1991. 
Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 
a  Hnding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
health. 

Toxicity  concerns:  Similar  substances 
have  been  shown  to  cause  liver  toxicity, 
male  reproductive  effects,  and 
carcinogenicity  in  test  animals. 
Recommended  testing:  EPA  has 
determined  that  a  two-generation  oral 
reproductive  study  (40  CFR  79a4700)  on 
the  substance  is  needed  to  help 
characterize  the  possible  reproductive 
effects  of  the  substance.  The  PMN 
submitter  has  agreed  not  to  exceed  the 
production  volume  hmit  without 
performing  this  test.  In  addition,  a  2- 
year,  two-species  bioassay  (40  CFR 
798.3300)  would  help  characterize  the 
possible  carcinogenic  effect  of  the 
substance. 
CFR  citation:  40  CFR  721.114a 

PMN  Number  P-90-0226 

Chemical  name:  Tilanate  [Ti«Ou  (2-)], 

dipotassium. 

CAS  number  12056-51-8. 

Effective  date  of  section  5(e)  consent 

order  February  "20. 1991. 

Basis  for  section  5(e)  consent  order  The 

Order  was  issued  under  section 

5{e){l)(A)(i)  and  (ii)(l)  of  TSCA  based  on 

a  fmding  that  this  substance  may 

present  an  unreasonable  risk  of  injury  to 

health. 


Toxicity  concerns:  Similar  chemicals 
have  been  shown  to  cause  lung  cancer, 
mesothelioma,  other  cancers,  and 
fibrosis  in  humans. 
Recommended  testing:  EPA  has 
determined -that  a  90-day  subchronic 
toxicity  tesf  via  inhalation  in  rats  (40 
CFR  798.2450)  and  a  2-year,  two-species 
bioassay  via  inhalation  (40  CFR 
798.3300)  will  help  characterize  the 
potential  for  the  PMN  substance  to 
cause  lung  cancer,  mesothelioma,  other 
cancers,  and  fibrosis  in  humans.  The 
consent  order  contains  two  production 
volume  limits.  The  PMN  submitter  has 
agreed  not  to  exceed  the  first  production 
volume  limit  without  performing  a  90- 
day  subchronic  toxicity  test  via 
inhalation  in  rats  (40  CFR  798.2450).  The 
PMN  submitter  has  also  agreed  not  to 
exceed  the  second  higher  production 
volume  limit  without  performing  a  2- 
year.  two-species  bioassay  via 
inhalation  (40  CFR  798.3300)  which  may 
be  required  dependent  on  the  results  of 
the  90-day  subchronic  study. 
CFR  citation:  40  CFR  721.2184. 

PMN  Numbers  P-90-404,  P-90-405, 
andP-90-406. 

Chemical  name:  (generic)  Isocyanate 
terminated  polyols. 
CAS  numbers:  Not  available. 
Effective  date  of  section  5(e)  consent 
order  February  20. 1991. 
Basis  for  section  5(e)  consent  order:  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (u)(I)  of  TSCA  based  on 
a  fmding  that  these  substances  may 
present  an  unreasonable  risk  of  injury  to 
health. 

Toxicity  concerns:  Test  data  on  | 
monomer  contained  in  the  PMN 
substances  and  test  data  on  substances 
similar  in  structure  to  the  PMN 
substances  indicate  that  the  PMN 
substances  may  cause  skin  and  eye 
irritation,  dermal  and  pulmonary 
sensitization,  cross-sensitization 
responses,  lung  and  other  respiratory 
ejects,  and  systemic  effects  in 
laboratory  animals. 
Recommended  testing:  EPA  has 
determined  that  a  dermal  sensitization 
study  (40  CFR  798.4100)  and  a 
pulmonary  sensitization  study  (Karol 
method  or  equivalent)  on  P-90-406  will 
help  characterize  the  sensitization 
potential  of  the  PMN  substances.  The 
Agency  has  also  determined  that  a  90- 
day  inhalation  subchronic  study  (40  CFR 
798.2450)  on  P-90-406  will  help 
characterize  the  lung  effects  and 
systemic  toxicity  of  the  PMN 
substances.  The  PMN  submitter  has 
agreed  not  to  exceed  the  production 
limit  without  performing  the  two 
sensitization  studies. 
CFR  citation:  40  CFR  721.1711. 


PMN  Numbm^  P-90-594 

Chemical  name:  (generic)  Substituted 
hydrazine, 

CAS  number  Not  available. 
Effective  date  of  section  5(e)  consent 
order  December  17. 1990. 
Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
Jiealth  and  the  environment. 
Toxicity  concerns:  Similar  substances 
have  been  shown  to  be  carcinogenic  and 
mutagenic  and  to  cause  chronic  effects 
to  liver,  kidney,  and  blood  in  test 
animals.  Similar  substances  have  also 
been  shown  to  be  toxic  to  aquatic 
species. 

Recommended  testing:  A  90-day 
subchronic  rat  oral  study  (40  CFR 
798.2650)  and  a  2-year,  two-species  oral 
bioassay  (40  CFR  798.3300)  are 
recommended  to  help  characterize 
human  health  effects.  In  addition,  acute 
aquatic  toxicity  tests  (algae  [40  CFR 
797.1050].  Daphnia  (40  CFR  797.1300]. 
and  Fish  [40  CFR  797.1400]),  conducted 
with  flow-through  conditions  and 
measured  concentrations  are 
recommended  to  help  characterize 
environmental  effects. 
CFR  citation:  40  CFR  721.1233. 

PMN  Number  P-90-13S7 

Chemical  name:  (generic)  Glycol 
monobenzoate. 
CAS  number  Not  available. 
Effective  date  of  section  S(p)  consent 
order.  November  28, 1990. 
Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5{e)(l)(A)(i)  and  (ii)(U)  of  TSCA  based 
on  a  fmding  that  this  substance  is 
expected  to  be  produced  in  substantial 
quantities  and  there  may  be  signiHcant 
or  substantial  human  exposure. 
Recommended  testing:  EPA  has 
determined  that  the  results  of  an  acute 
oral  toxicity  test  (40  CFR  798.1175),  an 
Ames  assay  (40  CFR  798.5265).  a  mouse 
micronucleus  assay  by  the 
intraperitoneal  route  (40  CFR  798.5395). 
and  a  2&-day  repeated  dose  oral 

study  in  rats  (OECD  Guideline  No.  407). 
and  a  developmental  toxicity  study  (40 
CFR  798.4900)  would  help  characterize 
possible  effects  of  the  substance.  The 
PMN  submitter  has  agreed  not  to  exceed 
the  production  limit  without  performing 
these  tests. 
CFR  citation:  40  CFR  721.1100. 

PMN  Number  P-90-1366 

Chemical  name:  Benzenediazonium.  4- 
(dimethylamino)-.  salt  with 

2-hydroxy-5-sulfobenzoic  acid  (1:1). 
CAS  number  124737-31-1. 


Federal  Register 

Effective  date  of  section  5(e)  a. 
order  February  8, 1991. 
Basis  for  section  5(e)  consent  c 
Order  was  issued  under  sectioi 
5(e)(l)(A)(i]  and  (ii)(I)  of  TSCA 
a  finding  that  this  substance  m, 
present  an  unreasonable  risk  o 
human  health  and  the  environr 
Toxicity  concerns:  Test  data  oi 
PMN  substance  and  test  data  o 
chemicals  similar  in  structiu'e  t 
PMN  substance  indicate  that  tl 
substance  causes  lethality  via  i 
exposure  in  laboratory  animaU 
substances  have  also  been  aho 
cause  toxicity  in  aquatic  organ 
Specifically,  based  on  QSAR  o: 
phenols.  EPA  predicts  acute  to: 
aquatic  organisms  to  occur  at  8 
PMN  substance  in  surface  wat( 
Recommended  testing:  EPA  ha 
determined  that  an  acute  oral  e 
rats  (40  CFR  79ail75).  an  acuti 
study  in  rabbits  (40  CFR  798.11 
algae  skeletoma  study  (40  CFR 
a  mysid  shrimp  study  (40  CFR ! 
and  an  acute  fish  study  (40  CFI 
797.1400)  will  help  characterize 
acute  toxicity  effects  of  the  PM 
substance  to  human  health  anc 
environment.  The  PMN  submit' 
agreed  not  to  exceed  the  produ 
limit  without  performing  these 
CFR  citation:  40  CFR  721.490. 

PMN  Number  P^90-1454 

Chemical  name:  (generic)  Hydi 
arylated  polydecene. 
CAS  number  Not  available. 
Effective  date  of  section  5(e)  ct 
order  January  17. 1991. 
Basis  for  section  5(e)  consent  c 
Order  was  issued  under  sectioi 
5(e)(l)(A)(i)  and  (ii)(n)  of  TSC/ 
on  a  finding  that  this  substance 
expected  to  be  produced  in  sut 
quantities  and  there  may  be  si; 
or  substantial  human  exposure 
Recommended  testing:  EPA  ha 
determined  that  the  results  of « 
micronucleus  assay  by  the 
intraperitoneal  route  (40  CFR  7 
and  a  28-day  repeated  dose  on 
in  rats  (OECD  Guideline  No.  4( 
help  characterize  possible  effei 
substance.  The  28-day  study  si 
include,  for  all  test  doses,  a 
neurotoxicity  functional  obsen 
battery  (40  CFR  798.6050)  with 
highest  dose  set  at  1,000  mg/kg 
highest  test  dose  group  only,  a 
histopathologic  examination  si' 
extended  to  include  tesfes/ova 
lungs.  The  PMN  submitt«'  has 
not  to  exceed  the  production  Hi 
without  performing  these  tests. 
CFR  citation:  40  CFR  721.1620. 
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PMN  Number  P-90-594 

Chemical  name:  (generic)  Substituted 
hydrazine. 

CAS  number  Not  available. 
Effective  date  of  section  5(e)  consent 
order:  December  17, 1990. 
Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
Jiealth  and  the  environment. 
Toxicity  concerns:  Similar  substances 
have  been  shown  to  be  carcinogenic  and 
mutagenic  and  to  cause  chronic  effects 
to  liver,  kidney,  and  blood  in  test 
animals.  Similar  substances  have  also 
been  shown  to  be  toxic  to  aquatic 
species. 

Recommended  testing:  A  90-day 
subchronic  rat  oral  study  (40  CFR 
798.2650)  and  a  2-year,  two-species  oral 
bioassay  (40  CFR  798.3300)  are 
recommended  to  help  characterize 
hiunan  health  effects.  In  addition,  acute 
aquatic  toxicity  tests  (algae  [40  CFR 
797.1050],  Daphnia  [40  CFR  797.1300], 
and  fish  [40  CFR  797.1400]),  conducted 
with  flow-through  conditions  and 
measured  concentrations  are 
recommended  to  help  characterize 
environmental  effects. 
CFR  citation:  40  CFR  721.1233. 

PMN  Number  P-90-13S7 

Chemical  name:  (generic)  Glycol 
monobenzoate. 
CAS  number  Not  available. 
Effective  date  of  section  S(p)  consent 
order.  November  26. 1990. 
Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(U)  of  TSCA  based 
on  a  fmding  that  this  substance  is 
expected  to  be  produced  in  substantial 
quantities  and  there  may  be  significant 
or  substantial  human  exposure. 
Recommended  testing:  EPA  has 
determined  that  the  results  of  an  acute 
oral  toxicity  test  (40  CFR  798.1175),  an 
Ames  assay  (40  CFR  798.5265),  a  mouse 
micronucieus  assay  by  the 
intraperitoneal  route  (40  CFR  798.5395), 
and  a  28-day  repeated  dose  oral 

study  in  rats  (OECD  Guideline  No.  407), 
and  a  developmental  toxicity  study  (40 
CFR  798.4900)  would  help  characterize 
possible  effects  of  the  substance.  The 
PMN  submitter  has  agreed  not  to  exceed 
the  production  limit  without  performing 
these  tests. 
CFR  citation:  40  CFR  721.1100. 

PMN  Number  P-90-1366 

Chemical  name:  Benzenediazonium,  4- 
(dimethylamino)-,  salt  with 

2-hydroxy-5-sulfobenzoic  acid  (1:1). 
CAS  number  124737-31-1. 


Effective  date  of  section  5(e)  consent 
order.  February  8, 1991. 
Basis  for  section  5(e)  consent  order.  The 
Order  was  issued  under  section 
5(e](l)(A)(il  and  (ii)(I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
human  health  and  the  environment. 
Toxicity  concerns:  Test  data  on  the 
PMN  substance  and  test  data  on 
chemicals  similar  in  structiu'e  to  the 
PMN  substance  indicate  that  the  PMN 
substance  causes  lethality  via  ocular 
exposure  in  laboratory  animals.  Similar 
substances  have  also  been  shown  to 
cause  toxicity  in  aquatic  organisms. 
Specifically,  based  on  QSAR  on  similar 
pheiwls.  EPA  predicts  acute  toxicity  to 
aquatic  organisms  to  occur  at  80  ppib 
PMN  substance  in  surface  waters. 
Recommended  testing:  EPA  has 
determined  that  an  acute  oral  study  in 
rats  (40  CFR  79ail75).  an  acute  dermal 
study  in  rabbits  (40  CFR  798.1100).  an 
algae  skeletoma  study  (40  CFR  797.1050). 
a  mysid  shrimp  study  (40  CFR  797.1930). 
and  an  acute  fish  study  (40  CFR 
797.1400)  will  help  characterize  tbe 
acute  toxicity  effects  of  the  PMN 
substance  to  human  health  and  to  the 
environment.  The  PMN  submitter  has 
agreed  not  to  exceed  the  production 
limit  without  performing  these  tests. 
CFR  citation:  40  CFR  721.490. 

PMN  Number  P^90-1454 

Chemical  name:  (generic)  Hydrogenated 
arylated  pdydecene. 
CAS  number  Not  available. 
Effective  date  of  section  5(e)  consent 
order.  January  17, 1991. 
Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(n)  of  TSCA  based 
on  a  finding  that  this  substance  is 
expected  to  be  produced  in  substantial 
quantities  and  there  may  be  significant 
or  substantial  human  exposure. 
Recommended  testing:  EPA  has 
determined  that  the  results  of  a  mouse 
micronucieus  assay  by  the 
intraperitoneal  route  (40  CFR  798.5395). 
and  a  28-day  repeated  dose  oral  study 
in  rats  (OECD  Guideline  No.  407)  would 
help  characterize  possible  effects  of  the 
substance.  The  28--day  study  shall 
include,  for  all  test  doses,  a 
neurotoxicity  functional  observational 
battery  (40  CFR  798.6050)  with  the 
highest  dose  set  at  1,000  mg/kg.  For  the 
highest  test  dose  group  only,  a 
histopathologic  examination  shall  be 
extended  to  include  testes/ovaries  and 
iungs.  The  PMN  submitter  has  agreed 
not  to  exceed  the  production  limit 
without  performing  these  tests. 
CFR  citation:  40  CFR  721.1620. 


PMN  Number  P-M-153S 

C/?ej77/ca//7ome.- Methanol,  trichloro-, 
carbonate  (2:1). 
CAS  number  32315-10-9. 
Effective  date  of  section  5(e)  consent 
order  December  28, 199a 
Basis  for  section  5(e)  consent  order.  The 
Order  was  issued  under  section 
5(e)(l){AKi)  and  (ii){I)  of  TSCA  based  on 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
health. 

Toxicity  concerns:  Phosgene  gas,  a 
hydrolysis  product  of  the  PMN 
substance,  has  been  shown  to  cause 
neurotoxicity,  irritation,  and  lung  effects 
in  test  animals.  Based  on  potential 
acylating  activity,  the  PMN  substance 
may  also  pose  a  risk  of  cancer. 
Recommended  testing:  A  2-year,  two- 
species  bioassay  (40  CFR  796.3300)  to 
help  characterize  the  potential  irritatioD, 
respiratory,  neurotoxicity,  and  cancer 
effects  of  the  PMN  substance. 
CFR  citation:  40  CFR  721.129a 

PMN  Number  P-90-1565 

Chemical  name:  Glycol,  polyethylene-, 
3-sulfo-2-hydroxypropyl-/>-{l,14,3.- 
tetramethylbutyljphenyl  ether,  sodium 
salt. 

CAS  number  No<  available. 
Effective  date  of  section  5(e)  consent 
order  November  22, 1990. 
Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (iiKII}  of  TSCA  based 
on  a  finding  that  this  substance  wilt  be 
produced  in  substantial  quantities,  that 
there  may  he  significant  or  substantial 
human  exposures  to  the  substance,  and 
that  the  PMN  sut>stance  may  be 
anticipated  to  enter  the  environment  in 
substantial  quantities. 
Recommended  testing:  EPA  has 
determined  that  the  results  of  an  acute 
oral  toxidty  test  (40  CFR  798.1175),  an 
Ames  assay  (40  CFR  798.5265),  a  mouse 
micronucieus  assay  by  the 
intraperitoneal  route  (40  CFR  798.5395). 
a  28-day  repeated  dose  oral  study  in 
rats  (OECD  Guideline  No.  407).  a  96-h 
bioassay  in  algae  (40  CFR  797.1050).  a 
48-h  LC50  test  in  Daphnia  (40  CFR 
797.1300),  and  a  96-h  LC50  test  in  fish 
(40  CFR  797.1400)  would  help 
characterize  possible  effects  of  the 
substance.  The  PMN  submitter  has 
agreed  not  to  exceed  the  production 
volume  limit  without  performing  these 
tests. 
CFR  citation:  40  CFR  721.1105. 

PMN  Number  P-M-1«24 

Chemical  name:  {generic)  Heterocyclic 

aldehyde  imine. 

CAS  number  Not  available. 


Effective  date  of  section  5(e)  consent 
order  February  15, 1991. 
Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(AMi)  and  (ii)(T)  of  TSCA  based  oa 
a  finding  that  this  substance  may 
present  an  unreasonable  risk  of  u^ory  to 
health  and  the  environment. 
Toxicity  concerns:  Similar  chemicals 
have  been  shown  to  cause  acute  and 
subchronic  systemic  toxicity, 
mutagenicity,  and  cancer  in  test 
animals.  Similar  substances  have  also 
been  shown  to  be  toxic  to  aquatic 
organisms. 

Recommended  testing:  A  concurrent  set 
of  two  rodent  2&-day  subchronic  studies 
by  the  oral  (gavage)  arKi  dermal  routes 
to  help  characterize  the  systemic  effects 
and  a  2-year,  two-species  rodent 
bioassay  to  help  characterize  the 
carcinogenic  effects.  The  PMN  subnitter 
has  agreed  not  to  exceed  the  production 
volume  limits  without  performing  these 
tests.  The  consent  order  contains  two 
production  volume  limits.  The  PMN 
Sttbnutter  has  agreed  not  to  exceed  the 
first  production  volume  limit  without 
performing  the  concurrent  set  of  two  li- 
day  subchronic  studies  [OECD 
Guideline  407  with  histopathology).  The 
PMN  submitter  has  «lso  agreed  not  to 
exceed  the  second  higher  productioa 
volume  limit  withoct  performing  the  2- 
year,  two-species  rodent  bioassay  (40 
CFR  798.3300).  Further,  the  submitter  has 
agreed  not  to  release  the  PMN 
substance  to  water  pending  aquatic 
toxicity  testing.  The  tests  required  to 
determine  the  substance's  aquatic 
toxicity  include  a  96-h  bioassay  in  algae 
(40  CFR  797.1060).  a  4»-h  LC50  test  in 
Daphnia  (40  CFR  797.1300),  and  a  96-h 
LC50  test  in  fish  (40  CFR  797.1400). 
CFR  citation:  40  CFR  721.1245. 

PMN  Number  P-90-1635 

Chemical  name:  Benzenepropanoic  acid, 
3-(2//-benzotri8zol-2-yl)-5Kl,l- 
dimethylethyl)-4-hydroxy-,  Ci-t 
branched  and  linear  alkyl  esters. 
CAS  number  127519-17-9e. 
Effedtive  date  of  section  5(e)  consent 
order  January  2, 1991. 
Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii]r(II)  of  TSCA  based 
on  a  finding  that  this  substance  is 
expected  to  be  produced  in  substantial 
quantities  and  there  may  be  significant 
or  :ubstantial  human  exposure. 
Recommended  testing:  EPA  has 
determined  that  the  results  of  an  acute 
oral  toxidty  test  (40  CFR  798.1175).  an 
Ames  assay  (40  CFR  798.5265),  a  mouse 
micronucieus  assay  by  the 
intraperitoneal  route  (40  CFR  798.5395), 
and  a  28-day  repeated  dose  oral  study 
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in  rats  (OECD  Guideline  No.  407)  would 
help  characterize  possible  effects  of  the 
substance.  The  PMN  submitter  has 
agreed  not  to  exceed  the  production 
limit  without  performing  these  tests. 
CFR  citation:  40  CFR  721.500. 

PMN  Number  P-90-1636 

Chemical  name:  Hexanedioic  acid. 

polymer  with  1.2-ethanediol  and  1.6- 

diisocyanato-2,2,4(or  2,4,4)- 

trimethylhexane,  2-hydroxyethyl- 

acrylate-blocked. 

CAS  number  Not  available. 

Effective  date  of  section  5(e)  conseift 

order  January  30. 1991. 

Basis  for  section  5(e)  consent  order  The 

Order  was  issued  under  section 

5{e)(l){A)(i)  and  (ii)(I)  of  TSCA  based  on 

a  fmding  that  this  substance  may 

present  an  unreasonable  risk  of  injury  to 

health. 

Toxicity  concerns:  Similar  chemicals 

have  been  shown  to  cause  cancer  in  test 

animals. 

Recommended  testing:  EPA  has 

determined  that  a  2-year,  two-species 

rodent  bioassay  (40  CFR  798.3300)  would 

help  characterize  the  possible 

carcinogenicity  of  the  substance. 

CFR  citation:  40  CFR  721.1204. 

PMN  Number  P-90-1642  through  1649 

Chemical  name:  (generic)  Dialkyl 
phosphorodithioate  phosphate 
compounds., 2-Propenaniide.  yV-[3- 
dimethyIamino)propyl]- 
CAS  number  Not  available. 
Effective  date  of  section  5(e)  consent 
order  November  26, 1990. 
Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(U)  of  TSCA  based 
on  a  fmding  that  these  substances  will 
be  produced  in  substantial  quantities 
and  there  may  be  significant  and 
substantial  human  exposures. 
Recommended  testing:  EPA  has 
determined  that  the  results  of  an  Ames 
assay  (40  CFR  798.5265).  a  mouse 
micromicleus  assay  by  the 
intraperitoneal  route  (40  CFR  798.5395). 
and  a  28-day  repeated  dose  oral  study 
in  rats  (OECD  Guideline  No.  407)  would 
help  characterize  possible  effects  of  the 
substances.  The  28-day  study  shall 
include,  for  all  test  doses,  a 
neurotoxicity  fimctional  observational 
battery  (40  CFR  798.6050)  with  the 
highest  dose  set  in  accordance  with  the 
results  of  a  5-10  day  range  fmding  study 
and  not  to  exceed  1.000  mg/kg.  For  the 
highest  test  dose  group  only, 
histopathologic  examination  shall  be 
extended  to  include  testes/ovaries  and 
lungs,  plus  neuropathology  (40  CFR 
798.8400).  The  PMN  submitter  has 
agreed  not  to  exceed  the  aggregate 
production  volume  limit  for  the 


combined  volumes  of  PMNs  P-90-1642 
through  P-9Q-1649  without  performing 
these  tests. 
CFR  citation:  40  CFR  721.1582. 

PMN  Number  P-91-11 

Chemical  name:  (generic)  Polymer  of 
isophorone  diisocyanate, 
trimethylolpropane,  polyalkylenepolyol. 
disubstituted  alkanes  and  hydroxyethyl 
acrylate. 

CAS  number  Not  available. 
Effective  date  of  section  5(e)  consent 
order  February  16. 1991. 
Basis  for  section  5(e)  consent  order  The 
Order  was  issued  under  section 
5(e)(l)(A)(i)  and  (ii)(I)  of  TSCA  based  on 
a  fmding  that  this  substance  may 
present  an  unreasonable  risk  of  injury  to 
health. 

Toxicity  concerns:  Similar  chemicals 
have  been  shown  to  cause  cancer  in  test 
animals. 

Recommended  testing:  A  2-year,  two- 
species  bioassay  to  help  characterize 
cancer  effects  (40  CFR  798.3300). 
CFR  citation:  40  CFR  721.1643. 

PMN  Number  P-91-100 

Chemical  name:  (generic)  a-Olefin 
sulfonate,  potassium  salt. 
Basis  for  action:  The  PMN  substance 
will  be  used  as  an  additive  in  energy 
production.  Its  production  volume  is 
confidential.  QSAR  suggest  that  the 
PMN  substance  may  be  toxic  to  aquatic 
organisms.  Based  on  this  analysis  EPA 
expects  toxicity  to  aquatic  organisms  to 
occur  at  a  concentration  of  3  ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined'that  use  of  the  substance  as 
an  additive  in  energy  production 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  the 
substance  would  not  be  released  to 
surface  waters.  EPA  has  determined 
that  potential  use  of  the  PMN  substance 
as  a  detergent  could  result  in  releases  to 
surface  waters  where  the  concentration 
of  the  PMN  substance  in  surface  waters 
could  exceed  3  ppb.  Based  on  this 
information  the  PMN  substance  meets 
the  concern  criteria  at  S  721.170 
(b)(4)(ii). 

Recommended  testing:  The  Agency  has 
determined  that  the  results  of  the 
following  acute  aquatic  toxicity  testing 
would  help  characterize  possible 
environmental  effects  of  the  substance: 
Algal  (40  CFR  797.1050).  daphnid  (40 
CFR  797.1300).  and  fish  (40  CFR 
797.1400).  The  algal  test  should  be 
conducted  under  static,  measured 
conditions,  whereas  the  daphnid  and 
fish  tests  should  be  conducted  with 
flow-through  conditions  and  measured 
concentrations. 
CFR  citation:  40  CFR  721.1898. 


PMN  Number  P-91-151 

Chemical  name:  (generic)  Alcohol,  alkali 
metal  salt. 

Basis  for  action:  The  PMN  substance 
«vill  be  used  as  an  alkoxylation  catalyst. 
Test  data  on  structurally  similar  linear 
alkyl  sulfonates  indicate  that  the  PMN 
substance  may  cause  toxicity  to  aquatic 
organisms.  Based  on  these  data.  EPA 
expects  toxicity  to  aquatic  organisms  to 
occur  at  a  concentration  of  5  ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined  that  use  of  the  substance  as 
an  alkoxylation  catalyst  in  the  manner 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  releases  of 
the  PMN  substance  to  surface  waters 
would  not  exceed  the  concentration  of 
concern.  EPA  has  determined  that 
manufacture  at  alternative  sites  or 
potential  other  uses  for  the  substance 
could  result  in  releases  to  surface 
waters  where  the  concentration  of  the 
PMN  substance  could  be  greater  than  5 
ppb.  thereby  creating  an  unreasonable 
risk  of  injury  to  aquatic  organisms. 
Based  on  this  information  the  PMN 
substance  meets  the  concern  criteria  at 
S  721.170  (b)(4)(ii). 

Recommended  testing:  The  Agency  has 
determined  that  the  results  of  the 
following  acute  aquatic  toxicity  testing 
would  help  characterize  possible 
environmental  effects  of  the  substance: 
Algal  (40  CFR  797.1050),  daphnid  (40 
CFR  797.1300).  and  fish  (40  CFR 
797.1400).  These  tests  should  be 
conducted  with  flow-through  conditions 
and  measured  concentrations. 
CFR  citation:  40  CFR  721.1261. 

IV.  Objectives  and  Rationale  of  the  Rule 

During  review  of  the  PMNs  submitted 
for  the  diemical  substances  that  are 
subject  to  this  SNUR,  EPA  concluded 
that  for  all  but  three  of  the  substances 
regulation  was  warranted  under  section 
5(e)  of  TSCA  pending  the  development 
of  information  sufficient  to  make 
reasoned  evaluations  of  the  health  or 
environmental  effects  of  the  substances. 
The  bases  for  such  findings  are  outlined 
in  Unit  III.  of  this  preamble.  Based  on 
these  Rndings,  section  5(e)  consent 
orders  requiring  the  use  of  appropriate 
controls  were  negotiated  with  the  PMN 
submitters;  the  SNUR  provisions  for 
these  substances  designated  herein  are 
consistent  with  the  provisions  of  the 
section  5(e)  orders. 

In  each  of  the  cases  for  which  the 
proposed  uses  are  not  regulated  under  a 
section  5(e)  order,  EPA  determined  that 
one  or  more  of  the  criteria  of  concern 
established  at  §  721.170  were  met. 

EPA  is  issuing  this  SNUR  for  specific 
chemical  substances  which  have 


Federal  Register 

undergone  premanufacture  rev 
ensure  the  following  objectives 
EPA  will  recxive  notice  of  any 
company's  intent  to  manufactu 
import,  or  process  a  listed  chec 
substance  for  a  significant  nevt 
before  that  activity  begins;  tha' 
have  an  opportunity  to  review 
evaluate  data  submitted  in  a  SI 
notice  before  the  notice  submit 
manufacturing,  importing,  or  pi 
a  listed  chemical  substance  foi 
signiHcant  new  use;  that,  when 
necessary  to  prevent  unreason 
risks,  EPA  will  be  able  to  regul 
prospective  manufacturers,  im] 
processors  of  a  listed  chemical 
substance  before  a  significant : 
of  that  substance  occurs;  and  t 
manufacturers,  importers,  and 
processors  of  the  same  chemic 
substance  which  is  subject  to  t 
5(e)  order  are  subject  to  simila 
requirements. 

V.  Direct  Final  Procedure 

EPA  is  issuing  these  SNURs 
final  rules,  as  described  in 
S  S  721.160(c)(3)  and  721.170(d] 
accordance  with  §  721.160(c)(3 
rule  will  be  effective  October  1 
unless  EPA  receives  a  written 
September  12. 1991.  that  somec 
wishes  to  make  adverse  or  crit 
comments  on  EPA's  action.  If  I 
receives  such  a  notice.  EPA  wi 
a  notice  to  withdraw  the  direcl 
SNURfs)  for  the  specific  substi 
which  the  adverse  or  critical  ci 
apply.  EPA  will  then  propose  a 
for  the  specific  substance(8)  pi 
30-day  comment  period.  This  i 
establishes  SNURs  for  several 
substances.  Any  person  who  s 
notice  of  intent  to  submit  adve 
critical  comments  must  identif 
substance  and  the  new  use  to ' 
applies.  EPA  will  not  witkdraii 
for  a  substance  not  identified  i 
notice. 

VI.  Test  Data  and  Other  Infoin 

EPA  recognizes  that  section 
TSCA  does  not  require  develo] 
particular  test  data  before  sub 
a  SNUR  notice.  Persons  are  ra 
only  to  submit  test  data  in  thei 
possession  or  control  and  to  d( 
any  other  data  known  to  or  rei 
ascertainable  by  them.  In  case 
section  5(e]  order  requires  or 
recommends  certain  testing.  U 
this  preamble  lists  those  recon 
tests.  However,  EPA  has  estab 
production  limits  in  the  sectioi 
orders  for  several  of  the  subsu 
regulated  under  this  rule  in  vie 
lack  of  data  on  tha  potential  b( 
environmental  risks  that  may  1 
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PMN  Number  P-91-151 

Chemical  name:  (generic)  Alcohol,  alkali 
metal  salt. 

Basis  for  action:  The  PMN  substance 
will  be  used  as  an  alkoxylation  catalyst. 
Test  data  on  structurally  similar  linear 
alkyl  sulfonates  indicate  that  the  PMN 
substance  may  cause  toxicity  to  aquatic 
organisms.  Based  on  these  data,  EPA 
expects  toxicity  to  aquatic  organisms  to 
occur  at  a  concentration  of  5  ppb  of  the 
PMN  substance  in  surface  waters.  EPA 
determined  that  use  of  the  substance  as 
an  alkoxylation  catalyst  in  the  manner 
described  in  the  PMN  did  not  present  an 
unreasonable  risk  because  releases  of 
the  PMN  substance  to  surface  waters 
would  not  exceed  the  concentration  of 
concern.  EPA  has  determined  that 
manufacture  at  alternative  sites  or 
potential  other  uses  for  the  substance 
could  result  in  releases  to  surface 
waters  where  the  concentration  of  the 
PMN  substance  could  be  greater  than  5 
ppb,  thereby  creating  an  unreasonable 
risk  of  injury  to  aquatic  organisms. 
Based  on  this  information  the  PMN 
substance  meets  the  concern  criteria  at 
S  721.170  (b)(4)(ii), 

Recommended  testing:  The  Agency  has 
determined  that  the  results  of  the 
following  acute  aquatic  toxicity  testing 
would  help  characterize  possible 
enviroiimental  effects  of  the  substance: 
Algal  (40  CFR  797.1050),  daphnid  (40 
CFR  797.1300).  and  fish  (40  CFR 
797.1400).  These  tests  should  be 
conducted  with  flow-through  conditions 
and  measured  concentrations. 
CFR  citation:  40  CFR  721.1261. 

rV.  Objectives  and  Rationale  of  the  Rule 

During  review  of  the  PMNs  submitted 
for  the  diemical  substances  that  are 
subject  to  this  SNUR,  EPA  concluded 
that  for  all  but  three  of  the  substances 
regulation  was  warranted  under  section 
5(e)  of  TSCA  pending  the  development 
of  information  sufficient  to  make 
reasoned  evaluations  of  the  health  or 
environmental  effects  of  the  substances. 
The  bases  for  such  findings  are  outlined 
in  Unit  III.  of  this  preamble.  Based  on 
these  Bndings,  section  5(e)  consent 
orders  requiring  the  use  of  appropriate 
controls  were  negotiated  with  the  PMN 
submitters;  the  SNUR  provisions  for 
these  substances  designated  herein  are 
consistent  with  the  provisions  of  the 
section  5(e)  orders. 

In  each  of  the  cases  for  which  the 
proposed  uses  are  not  regulated  under  a 
section  5(e)  order,  EPA  determined  that 
one  or  more  of  the  criteria  of  concern 
established  at  §  721.170  were  met. 

EPA  is  issuing  this  SNUR  for  speciHc 
chemical  substances  which  have 


undergone  premanufacture  review  to 
ensure  the  following  objectives:  That 
EPA  will  receive  notice  of  any 
company's  intent  to  manufacture, 
import,  or  process  a  listed  chemical 
substance  for  a  significant  new  use 
before  that  activity  begins;  that  EPA  will 
have  an  opportunity  to  review  and 
evaluate  data  submitted  in  a  SNUR 
notice  before  the  notice  submitter  begins 
manufacturing,  importing,  or  processing 
a  listed  chemical  substance  for  a 
signiRcant  new  use;  that,  when 
necessary  to  prevent  unreasonable 
risks,  EPA  will  be  able  to  regulate 
prospective  manufacturers,  importers,  or 
processors  of  a  listed  chemical 
substance  before  a  significant  new  use 
of  that  substance  occurs;  and  that  all 
manufacturers,  importers,  and 
processors  of  the  same  chemical 
substance  which  is  subject  to  a  section 
5(e)  order  are  subject  to  similar 
requirements. 

V.  Direct  Fmal  Procedure 

EPA  Is  issuing  these  SNURs  as  direct 
final  rules,  as  described  in 
S  S  721.160(c)(3)  and  721.170(d)(4).  In 
accordance  with  §  721.160(c)(a)(ii).  this 
rule  will  be  effective  October  15. 1991, 
unless  EPA  receives  a  written  notice  by 
September  12. 1991,  that  someone 
wishes  to  make  adverse  or  critical 
comments  on  EPA't  action.  If  EPA 
receives  such  a  notice.  EPA  will  publish 
a  notice  to  withdraw  the  direct  final 
SNURfs]  for  the  specific  substanceCs)  to 
which  the  adverse  or  critical  comments 
apply.  EPA  will  then  propose  a  SNUR 
for  the  specific  sub8tance(s)  providing  a 
30-day  comment  period.  This  action 
establiBhes  SNURs  for  several  chemical 
substances.  Any  person  who  submits  a 
notice  of  intent  to  submit  adverse  or 
critical  comments  must  identify  the 
substance  and  the  new  use  to  which  it 
applies.  EPA  will  not  withdraw  a  SNUR 
for  a  substance  not  identified  in  a 
notice. 

VI.  Test  DaU  aod  Other  Inlaimatkm 

EPA  recognizes  that  section  5  of 
TSCA  does  not  require  developing  any 
particular  test  data  before  submission  of 
a  SNUR  notice.  Persons  are  required 
only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  Icnown  to  or  reasonably 
ascertainable  by  them.  In  cases  where  a 
section  5(e)  order  requires  or 
recommends  certain  testing.  Unit  HI.  of 
this  preamble  lists  those  recommerwled 
tests.  However,  EPA  has  established 
production  limits  in  tlie  section  5(e) 
orders  for  several  of  the  substances 
regulated  uader  this  rule  in  view  of  the 
lack  of  data  on  the  potential  health  and 
environmental  risks  that  may  be  posed 


by  the  significant  new  uses  or  increased 
exposure  to  the  substances.  These 
production  limits  cannot  be  exceeded 
unless  the  PMN  submitter  first  submits 
the  results  of  toxicity  tests  which  would 
permit  a  reasoned  evaluation  of  the 
potential  risks  posed  by  these 
substances.  Under  recent  consent 
orders,  each  PMN  submitter  is  required 
to  submit  each  study  at  least  14  weeks 
(earlier  orders  required  submissions  at 
least  12  weeks)  before  reaching  the 
specified  production  limit  Listings  of  the 
tests  specified  in  the  section  5(e)  orders 
are  included  in  Unit  III.  of  this  preamble. 
The  SNURs  contain  the  same  production 
volume  limits  as  the  consent  orders. 
Exceeding  these  production  limits  is 
defined  as  a  significant  new  use.  The 
recommended  studies  may  not  be  the 
only  means  of  addressing  the  potential 
risks  of  the  substance.  However,  SNUR 
notices  submitted  for  significant  new 
uses  without  any  test  data  may  increase 
the  likelihood  that  EPA  will  take  action 
under  section  5(e),  particularly  if 
satisfactory  test  resnhs  have  not  been 
obtained  from  a  prior  submitter.  EPA 
recommends  that  potential  SNUR  notice 
submitters  contact  EPA  early  enough  so 
that  they  will  be  able  to  conduct  the 
appropriate  tests  before  exceeding  the 
production  limit.  SNUR  notice 
submitters  should  be  aware  that  EPA 
wiH  be  better  able  to  evaluate  SNUR 
notices  whidi  provide  detailed 
information  om 

(1)  Human  exposure  and 
environmental  release  that  may  result 
from  the  significant  new  use  of  the 
chemical  substances. 

(2)  Potential  benefits  c^  the 
substances. 

(3)  Information  on  risks  posed  by  the 
substances  compared  to  risks  posed  by 
potential  substitutes. 

Vn.  Procedural  DateiminatiQna 

EPA  is  establiahinf  through  this  rule 
some  significant  new  uses  which  have 
been  claimed  as  CBI.  EPA  has  decided  it 
is  appropriate  to  keep  this  information 
confidential  to  protect  the  interest  of  the 
original  PMN  subnoitter.  EPA 
promulgated  a  procedure  to  deal  with 
the  situation  where  a  specific  significant 
new  use  is  CBI.  This  procedure  appears 
in  9  721.575(b)(1)  and  is  similar  to  that  in 
S  721.11  for  situations  where  the 
chemical  identity  of  the  substance 
subject  to  a  SNIA  is  CBL  This 
procedure  is  croes-referenced  in  each  of 
these  SNURs. 

A  manufacturer  or  importer  may 
request  EPA  to  determine  whether  a 
proposed  use  would  be  a  significant  new 
use  under  this  rule.  Under  the  procedure 
incorporated  from  S  721.575fb)j[l).  a 
manufacturer  or  importer  must  show 


that  it  has  a  bona  fide  intent  to 
manufacture  or  import  the  substance 
and  must  identify  the  specific  use  for 
which  it  intends  to  manufacture  or 
import  the  substance.  If  EPA  concludes 
that  the  person  has  shown  a  bona  fide 
intent  to  manufacture  or  import  the 
substance,  EPA  will  tell  the  person 
whether  the  use  identified  in  the  bona 
fide  submission  would  be  a  significant 
new  use  under  the  rule.  Since  most  of 
the  chemical  identities  of  the  substances 
subject  to  these  SNURs  are  also  CBI, 
manufacturers  and  processors  can 
combine  the  bona  fide  submission  under 
the  procedure  in  {  721.575(b)(1)  with 
that  under  {  721.11  into  a  single  step. 

If  a  manufactin«r  or  importer  is  told 
that  the  production  volume  identified  in 
the  bona  fide  submission  would  not  be  a 
significant  new  use.  {.e.  it  is  below  the 
level  that  would  be  a  significant  new 
use,  that  person  can  manufacture  or 
import  the  substance  as  long  as  the 
aggregate  amount  does  not  exceed  that 
identified  in  the  bona  fide  submission  to 
EPA  If  the  person  later  intends  to 
exceed  that  volume,  a  new  bona  fide 
submission  would  be  necessary  to 
determine  whether  that  higher  volume 
would  be  a  significant  new  use.  EPA  is 
considering  whether  to  adopt  a  special 
procedure  for  use  when  CBI  production 
volume  is  designated  as  a  significant 
new  use.  Under  such  a  procedure,  a 
person  showing  a  liona  fide  intent  to 
manufacture  or  import  the  substance. 
under  the  procedure  described  ia 
S  721.11.  would  automatically  be 
informed  of  the  production  vohme  that 
would  be  a  significant  new  use.  Thus  the 
person  would  not  havi  to  make  multiyte 
bona  fide  submissionfl  to  EPA  for  the 
same  substance  to  remain  in  compliaace 
with  the  SNUR.  as  could  be  the  case 
under  the  procedures  in  %  721.575(b)(1). 

Vm.  AppRcabiity  ef  Rule  to  Uses 
Occurring  Before  Effective  Date  of  riie 
Fmal  Rale 

To  establish  a  significant  "new"  use. 
EPA  must  determine  that  the  use  is  not 
ongoing.  The  chemical  substances 
subject  to  this  rule  have  recently 
undergone  premanuiactare  review. 
Section  5(e)  orders  have  been  issued  in 
all  but  three  cases  and  notice  submitters 
are  prohibited  by  the  section  5(e)  orders 
from  undertaking  activities  which  EPA 
is  designating  as  significaitt  new  uses.  In 
cases  wh»e  EPA  has  not  received  a 
Notice  of  Commencement  (NOC)  and 
the  substance  has  not  been  added  to  the 
inventory,  no  other  person  may 
commence  such  sctivities  without  first 
submitting  a  PMN.  For  substances  for 
which  an  NOC  has  not  been  submitted 
at  this  time.  EPA  has  coochided  that  the 
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uses  are  not  ongoing.  However,  EPA 
recognizes  in  cases  when  chemical 
substances  identified  in  this  SNUR  are 
added  to  the  Inventory  prior  to  the 
effective  date  of  the  rule,  the  substances 
may  be  manufactured,  imported,  or 
processed  by  other  persons  for  a 
significant  new  use  as  defined  in  this 
rule  before  the  effective  date  of  the  rule. 
However,  22  of  the  29  substances 
contained  in  this  rule  have  CBI  chemical 
identities,  and  since  EPA  has  received  a 
limited  number  of  post-PMN  bona  fide 
submissions,  the  Agency  believes  that  it 
is  highly  unlikely  that  many,  if  any,  of 
the  significant  new  uses  described  in  the 
following  regulatory  text  are  ongoing.As 
discussed  at  55  FR  17376  (April  24, 1990), 
EPA  has  decided  that  the  intent  of 
section  5(a)(1)(B)  is  best  served  by 
designating  a  use  as  a  significant  new 
use  as  of  this  date  of  publication  rather 
than  as  of  the  effective  date  of  the  rule. 
Thus,  persons  who  begin  commercial 
manufacture,  import,  or  processing  of 
the  substances  regulated  through  this 
SNUR  will  have  to  cease  any  such 
activity  before  the  effective  date  of  this 
rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires. 

EPA  has  promulgated  provisions  to 
allow  persons  to  comply  with  this  SNUR 
before  the  effective  date.  If  a  person 
were  to  meet  the  conditions  of  advance 
compliance  in  S  721.45(h)  (53  FR  28354, 
July  17. 1988),  the  person  will  be 
considered  to  have  met  the  requirements 
of  the  final  SNUR  for  those  activities.  If 
persons  who  begin  commercial 
manufacture,  import,  or  processing  of 
the  substance  between  publication  and 
the  effective  date  of  the  SNUR  do  not 
meet  the  conditions  of  advance 
compliance,  they  must  cease  that 
activity  before  the  effective  date  of  the 
rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires. 

IX.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  chemical  substance 
subject  to  this  rule.  EPA's  complete 
economic  analysis  is  available  in  the 
public  record  for  this  rule  (OPTS-50592). 

X.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50592).  The  record  includes 
information  considered  by  EPA  in 


developing  this  rule.  A  public  version  of 
the  record  without  any  confidential 
business  information  is  available  in  the 
TSCA  Public  Docket  Office  ft-om  8  a.m. 
until  noon  and  from  1  p.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays.  The  TSCA  Public  Docket 
Office  is  located  at  rm.  NE-G004, 401  M 
St.,  SW.,  Washington,  DC. 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the  comments 
as  "confidential,"  "trade  secret,"  or 
other  appropriate  designation. 
Comments  not  claimed  as  confidential 
at  the  time  of  submission  will  be  placed 
in  the  public  file.  Any  comments  marked 
as  confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  persons  submitting 
comments  claimed  as  confidential  must 
prepare  and  submit  a  public  version  of 
the  comments  that  EPA  can  place  in  the 
public  file. 

XI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  rule  will  not  be  a  "major"  rule 
because  it  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more,  and  it 
will  not  have  a  significant  effect  on 
competition,  costs,  or  prices.  While 
there  is  no  precise  way  to  calculate  the 
total  annual  cost  of  compliance  with  this 
rule,  EPA  estimates  that  the  cost  for 
submitting  a  significant  new  use  notice 
would  be  approximately  $4,500  to 
$11,000,  including  a  $2,500  user  fee 
payable  to  EPA  to  offset  EPA  costs  in 
processing  the  notice.  EPA  believes  that, 
because  of  the  nature  of  the  rule  and  the 
substances  involved,  there  will  be  few 
SNUR  notices  submitted.  Furthermore, 
while  the  expense  of  a  notice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  will  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  that  has  high  potential  value. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  likely  be  small 
businesses.  However.  EPA  expects  to 
receive  few  SNUR  notices  for  the 


substances.  Therefore.  EPA  believes 
that  the  number  of  small  businesses 
affected  by  this  rule  will  not  be 
substantial,  even  if  all  of  the  SNUR 
notice  submitters  were  small  firms. 

C  Paperwork  Reduction  Act. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  0MB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.).  and  have 
been  assigned  0MB  control  number 
2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington.  DC 
20460;  and  to  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2070-0012),  Washington,  DC  20503. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Significant 
new  uses. 

Dated:  August  5, 1991. 
Victor  J.  Kimm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  40  CFR  part  721,  subpart  E 
is  amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604  and  2607. 

2.  By  adding  new  S  721.466  to  read  as 
follows: 

§  72 1 .466    Benzene.  ( 1  -methy Iethy1)(2- 
phenylethyl)-. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  benzene.  (l-methylethyl)(2- 
phenylethyl)-,  (PMN  P-8a-894)  is  subject 
to  reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
S  721.63(a)(1).  (a)(2)(i).  (a)(2)(iii). 


Federal  Registei 

(a)(2)(iv).  (a)(3).  (b)  (concentra 
1.0  percent),  and  (c).  However, 
personal  protective  clothing  re 
paragraph  (a)(2)(iv)  must  be  te 
evaluated  under  the  requireme 
paragraph  (a)(3).  Furthermore, 
imperviousness  of  gloves  requ 
paragraph  (a)(2)(i)  may  not  be 
demonstrated  according  parag 
(a)(3](ii).  but  rather  must  be  te 
according  to  paragraph  (a)(3)(i 
following  additional  requiremi 
There  must  be  no  permeation  ( 
PMN  substance  greater  than  1^ 
8  hours  of  testing  in  accordant 
American  Society  for  Testing  i 
Materials  (ASTM)  F739-85  "St 
Test  Method  for  Resistance  of 
Clothing  Materials  to  Permeai 
Liquids  or  Gases."  Gloves  mai 
used  for  a  time  period  longer  t 
are  actually  tested  and  must  b 
at  the  end  of  each  work  shift. 

(ii)  Hazard  communication  j 
Requirements  as  specified  in  j 
(b).  (c).  (d),  (e)  (concentration  i 
percent),  (f).  (g)(l)(iv),  (g)(2)(i), 
{g)(2)(v).  (g)(3)(ii).  (g)(4)(i)  and 

(iii)  Industrial,  commercial, 
consumer  activities.  Requirem 
specified  in  S  721.80(q).  In  add 
significant  use  of  the  substanc 
manner  or  method  of  manufac 
processing,  or  use  other  than  c 
insulating  oil  for  capacitors  or 
transformers. 

(iv)  Disposal.  Requirements 
specified  in  S  721.85(a)(1).  (b)( 
(a)(2).  (b)(2).  (c)(2).  (a)(3).  (b)(3 
(c)(3). 

(b)  Specific  requirements.  T 
provisions  of  subpart  A  of  thie 
apply  to  this  section. 

(1)  Recordkeeping.  The  folic 
recordkeepingxequirements  ai 
applicable  to  tnanufacturers,  i 
and  processors  of  this  substar 
specified  in  {  721.125(a)  throuj 

(2)  Limitations  or  revocatioi 
certain  notification  requireme 
provisions, of  {  721.185  apply  t 
section. 

(3)  Determining  whether  a  s 
use  is  subject  to  this  section.  1 
provisions  of  S  721.575(b)(l]  a{ 
this  section. 

(Approved  by  the  Office  of  Mana) 
Budget  under  control  number  207C 

3.  By  adding  new  S  721.490  1 
follows: 

$721,490  Benzenediazonlum,  4 
(dimethylamlnoh  mK  with  2-hy(! 
Mifobenzole  add  (1:1). 

(a)  Chemical  substance  and 
significant  new  uses  subject  tc 
reporting.  (1)  The  chemical  sul 
identified  as  benzenediazoniu 
(dimethylamino)-.  salt  with  2-1 
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substances.  Therefore,  EPA  believes 
that  the  number  of  small  businesses 
affected  by  this  rule  will  not  be 
substantial,  even  if  all  of  the  SNUR 
notice  submitters  were  small  firms. 

C.  Paperwork  Reduction  Act. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  0MB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  at  seq.),  and  have 
been  assigned  0MB  control  number 
2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460;  and  to  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(2070-0012),  Washington,  DC  20503. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements,  Significant 
new  uses. 

Dated:  August  5, 1901. 
Victor  J.  Kimm. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  40  CFR  part  721,  subpart  E 
is  amended  as  follows: 

PART  721— [AMENDED! 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604  and  2607. 

2.  By  adding  new  §  721.466  to  read  as 
follows: 

§  721.466    Benzene,  (1-methylethylX2- 
phenylethyl)-. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  benzene,  (l-methylethyl)(2- 
phenylethyl)-,  (PMN  P-a8-894)  is  subject 
to  reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2]  of  this  section. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
S  721.63(a)(1),  (a)(2)(i).  (a)(2)(iii). 


(a)(2)(iv],  (a)(3),  (b)  (concentration  set  at 
1.0  percent),  and  (c).  However,  the 
personal  protective  clothing  required  in 
paragraph  (a)(2)(iv)  must  be  tested  or 
evaluated  under  the  requirements  of 
paragraph  {a)(3).  Furthermore,  the 
imperviousness  of  gloves  required  under 
paragraph  (a)(2)(i]  may  not  be 
demonstrated  according  paragraph 
(a](3](ii),  but  rather  must  be  tested 
according  to  paragraph  (a][3](i)  with  the 
following  additional  requirements: 
There  must  be  no  permeation  of  the 
PMN  substance  greater  than  16  ppb  after 
8  hours  of  testing  in  accordance  with  the 
American  Society  for  Testing  and 
Materials  (ASTM)  F739-85  "Standard 
Test  Method  for  Resistance  of  Protective 
Clothing  Materials  to  Permeation  by 
Liquids  or  Gases."  Gloves  may  not  be 
used  for  a  time  period  longer  than  they 
are  actually  tested  and  must  be  replaced 
at  the  end  of  each  work  shift. 

(ii)  Hazard  communication  program. 
Requirements  as  speciHed  in  S  721.72(a), 
(b),  (c),  (d).  (e)  (concentration  set  at  1.0 
percent),  (f).  (g)(l)(iv),  (g)(2)(i),  (g)(2)(iii), 
(g)(2)(v),  (g)(3)(ii).  (g)(4)(i)  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
speciHed  in  S  721.80(q).  In  addition,  a 
significant  use  of  the  substance  is  any 
manner  or  method  of  manufacturing, 
processing,  or  use  other  than  as  an 
insulating  oil  for  capacitors  or 
transformers. 

(iv)  Disposal  Requirements  as 
specified  in  S  721.85(a)(1),  (b)(1),  (c)(1), 
(a)(2).  (b)(2),  (c)(2).  (a)(3).  (b)(3).  and 
(c)(3). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  i  721.125(a)  through  (j). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisionsof  {  721.185  apply  to  this 
section. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  S  721.575(b)(l]  apply  to 
this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numl>er  2070-0012) 

3.  By  adding  new  S  721.490  to  read  as 
follows: 

i  721.490    Benzenedlazonlum,  4- 
(dlmethytamlno)-,  salt  wltti  2-r)ydroxy-5- 
Mlfobenzolc  acid  (1:1). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  benzenediazonium.  4- 
(dimethylamino)-,  salt  with  2-hydroxy-5- 


sulfobenzoic  acid  (1:1)  (CAS  No.  124737- 
31-1)  (P-90-1366)  is  subject  to  reporting 
under  this  section  for  the  significant  new 
uses  described  in  paragraph  (a)(2)  of 
this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1).  (a)(2)(i).  (a)(2)(iii).  (a)(3). 
(a)(4).  (a)(5)(i).  (a)(5){ii).  {a)(5)(iii). 
(a)(5)(iv).  (a)(5)(v),  (a)(5)(vi).  (a)(5)(vii). 
(a)(6)(i).(a)(6)(ii).and(c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  S  721.72(a), 
(b).  (c).  (d).  (f).  (g)(2)(iii).  (g)(2)(iv). 
(g)(2)(v).  (g)(3)(ii).  and  (g)(5).  In  addition, 
the  following  human  health  hazard 
statement  shall  appear  on  each  label  as 
specified  at  S  721.72(b)  and  the  MSDS  as 
specified  at  (  721.72(c).  Additional 
statements  may  be  included  as  long  as 
they  are  true  and  do  not  alter  the 
meaning  of  the  required  statement. 
Human  health  hazard  statements:  This 
substance  may  cause  severe  acute 
toxicity  and  death  or  serious  neurotoxic 
effects. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  S  721.80(p)  (volume  set  at 
31.000  kg). 

(iv)  Release  to  water.  Requirements  as 
specified  in  §  721.90(a)(4].  (b)(4),  and 
(c)(4)  (N  =  80  ppb). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance  as 
specified  in  §  721.125(a)  through  (i).  and 
(k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  S  721.185  apply  to  this 
significant  new  use  rule.  • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012] 

4.  By  adding  new  {  721.500  to  read  as 
follows: 

§  721.500  Benzenepropanolc  acid,  3-(2H- 
benzotrtazo«-2-yl)-H  1 . 1  -dimethylettiyfH- 
hydroxy-,  Ci^-branched  and  linear  alkyl 


(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  benzenepropanolc  acid,  3- 
(2//-benzotriazol-2-yl)-5-(l.l- 
dimethyiethyl)-4-hydroxy-.  G-«- 
branched  and  linear  alkyl  esters  (CAS 
No.  127519-17-0)  (P-flO-1635)  is  subject 
to  reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 


(i)  Hazard  communication  program.  A 
significant  new  use  of  this  substance  is 
any  manner  or  method  of  manufacture, 
import,  or  processing  associated  with 
any  use  of  this  substance  without 
providing  risk  notification  as  follows: 

(A)  If  as  a  result  of  the  test  data 
.required  under  th&  section  5(e]  consent 
order  for  this  substance,  the  employer 
becomes  aware  that  this  substance  may 
present  a  risk  of  injury  to  human  health, 
the  employer  must  incorporate  this  new 
information,  and  any  Information  on 
methods  for  protecting  against  such  risk, 
into  an  MSDS  as  described  at  §  721.72(c) 
within  90  days  from  the  time  the 
employer  becomes  aware  of  the  new 
information.  If  this  substance  is  not 
being  manufactured,  imported, 
processed,  or  used  in  the  employer's 
workplace,  the  employer  must  add  the 
new  information  to  an  MSDS  before  the 
substance  is  reintroduced  into  the 
workplace. 

(B)  The  employer  must  ensure  that 
persons  who  have  received,  or  will 
receive,  this  substance  from  the 
employer  are  provided  an  MSDS  as 
described  in  9  721.72(c)  containing  the 
information  required  under  paragraph 
(a)(2)(i)(A)  within  90  days  from  the  time 
the  employer  becomes  aware  of  the  new 
information. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  S  721.80(q), 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  9  721.125(a).  (c).  (h),  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  9  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  9  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  O^ice  of  Management  and 
Budget  under  0MB  Control  Number  2070- 
0012} 

5.  By  adding  new  9  721.1100  to  read  as 
follows: 

9721.1100    Glycol  monobeniMrte. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substani^ 
identified  as  generically  as  glycol 
monobenzoate  (P-90-1357)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 
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(2)  The  significant  new  uses  are: 
(i)  Hazard  communication  program.  A 
significant  new  use  of  this  substance  is 
any  manner  or  method  of  manufacture, 
import,  or  processing  associated  with 
any  use  of  this  substance  without 
providing  risk  notification  as  follows: 

(A)  If  as  a  result  of  the  test  data 
required  under  the  section  5{e)  consent 
order  for  this  substance,  the  employer 
becomes  aware  that  this  substance  may 
present  a  risk  of  injury  to  human  health, 
the  employer  must  incorporate  this  new 
information,  and  any  information  on 
methods  for  protecting  against  such  risk, 
into  an  MSDS  as  described  in  S  721.72(c) 
within  90  days  from  the  time  the 
employer  becomes  aware  of  the  new 
information.  If  this  substance  is  not 
being  manufactiired,  imported 
processed,  or  used  in  the  employer's 
workplace,  the  employer  must  add  the 
new  information  to  an  MSDS  before  the 
substance  is  reintroduced  into  the 
workplace. 

(B)  The  employer  must  ensure  that 
persons  who  have  received,  or  will 
receive,  this  substance  from  the 
employer  are  provided  an  MSDS  as 
described  in  S  721.72(c)  containing  the 
information  required  under  paragraph 
(a)(2)(i)(A)  within  00  days  from  the  time 
the  employer  becomes  aware  of  the  new 
information. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  |  721.80(q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  Importers, 
and  processors  of  this  substance,  as 
specified  in  S  721.125(a),  (c).  (h).  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  {  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  S  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2070- 
0012) 

6.  By  adding  new  {  721.1105  to  read  as 
follows: 

5721.1105    Glycol*,  potyvthylene-,  S-mHo- 

2-hydroxypropyt-jH  1 ,  1^3- 
tetrametnyltMJtyl)pti«nyt  athar,  aodium  salt 

(a)  Chemical  substance  and 
significant  new  uses  sub/eel  to 
reporting.  [1]  The  chemical  substance 
identified  as  glycols,  polyethylene-*  3- 
sulfo-2-hydroxypropyl-p-{l.lA3- 
tetramcthy!  butyljphenyl  ether,  sodium 


salt  fP-90-1565)  is  subject  to  reporting 
under  this  section  for  die  significant  new 
uses  described  in  paragraph  (a)(2)  of 
this  section. 
(2)  The  significant  new  uses  are: 
(i)  Hazard  communication  program.  A 
significant  new  use  of  this  substance  is 
any  manner  or  method  of  manufactiu^ 
import  or  processing  associated  with 
any  use  of  this  substance  without 
providing  risk  notification  as  follows: 

(A)  If  as  a  result  of  the  test  data 
required  under  the  section  5(e)  consent 
order  for  this  substance,  the  employer 
becomes  aware  that  this  substance  may 
present  a  risk  of  injury  to  human  health 
or  the  environment,  the  employer  must 
incorporate  this  new  information,  and 
any  information  on  methods  for 
protecting  against  such  risk,  into  an 
MSDS  as  described  at  S  721.72(c)  within 
90  days  from  the  time  the  employer 
becomes  aware  of  the  new  information. 
If  this  substance  is  not  being 
manufactured,  imported,  processed,  or 
used  in  the  employer's  workplace,  the 
employer  must  add  the  new  information 
to  an  MSDS  before  the  substance  is 
reintroduced  into  the  workplace. 

(B)  The  employer  must  ensure  that 
persons  who  have  received,  or  wiU 
receive,  this  substance  bom  the 
employer  are  provided  an  MSDS  as 
described  in  5  721.72(c)  containing  the 
information  required  under  paragraph 
(a)(2)(i)(A)  within  90  days  from  the  time 
the  employer  becomes  aware  of  the  new 
information. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  \  721.80(p)  (volume  set  at 
1,115.000  kg). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  {  721.12S(a).  (c).  (h).  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  {  721.185  apply  to  this 
significant  new  use  rule. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012) 

7.  By  adding  new  (  721.1140  to  read  as 
follows: 

9721.1140    Trta<dt8ulMtttiftad  aikyO 
hatarocyda.. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  generically  as 
tris(disub8tituted  alkyl)  heterocyda  (P- 
90-142)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 


described  in  paragraph  (a)(2)  of  this 
section. 

(2)  "Hie  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
5  721.63(a)(4).  (a)(5)(iv).  (a)(6)(i).  (b) 
(concentration  set  at  0.1  percent)  and 
(c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  S  721.72(a), 
(b),  (c),  (d),  (e)  (concentration  set  at  ai 
percent),  (f).  (g){l)(iv).  (g)(l)(vi). 
(g)(l)(vii).  (g)(2)(iv).  (g)(5).  The  harard 
communication  requirements  do  not 
apply  when  the  chemical  substance  is 
present  in  a  plastic,  an  elastomer,  a 
rubber  matrix,  or  in  a  solution. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  S  721.80(q).  Any  amount  of 
the  PMN  substance  imported  in  a 
plastic  an  elastomer,  a  rubber  matrix,  or 
in  a  solution,  such  that  inhalation  is 
precluded,  shall  not  be  included  in  the 
production  limit  calculations. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  pait 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  S  721.125(a).  (b).  (c),  (d).  (f), 
(g).  (h).  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  9  721.185  apply  to  diis 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  S  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-OOlZ) 

8.  By  adding  new  i  721.1204  to  read  as 
follows: 

(721.1204    Haxanedlolc  acM.  polymar  with 
1.2-att)anadlol  and  1,6-dUaocyanato-2A4<or 
2,4,4>-tr1mattiy1haxan*,  2-hydroxy*ttiyl- 
acrytata-t>iocfcad. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  specifically  as  hexanedioic 
acid,  polymer  with  1,2-ethanediol  and 
1.6-dii8ocyanato-2,2,4(or  2.4,4)- 
trimethylhexane,  2-hydroxyethyl- 
acrylate-blocked  (PMN  P-00-1638)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a](2)  of  this  section. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 

j721.63(aXl).(a)(2Hi).{aK2Kiin. 
(aK2Kiv).  (aK3).  {a)(4).  (aM5)(xi),  (aKSKi). 


Federal  Regbt 

(a)(6)(ii).  (a)(6)(iv).  (b)  (conce 
at  0.1  percent),  and  (c). 

(ii)  Hazard  communicatioi\ 
Requirements  as  specified  in 
(b),  (c),  (d),  (e)  (concentratior 
percent),  (f).  (h)(l)(i)(A),  (h)(1 
(h)(l)(i){C).  (h)(l)(vi).  (h)(2)(i) 
(h)(2)(i)(C).  (h)(2)(i)(D).  and  (1 

(iii)  Industrial,  commercial 
consumer  activities.  Requirei 
specified  In  S  721.80(o). 

(b)  Specific  requirements. ' 
provisions  of  subpart  A  of  th 
apply  to  this  section  except  i 
by  this  paragraph. 

(1)  Recordkeeping.  The  fol 
recordkeeping  requirements 
applicable  to  manufacturers, 
and  processors  of  this  subste 
S  721.125(a)  through  (i). 

(2)  Limitations  or  revocatii 
certain  notification  requirerr. 
provisions  of  (  721.185  apply 
section. 

(Approved  by  the  Offlca  of  Man 
Budget  under  OMB  Control  Nun 
0012) 

8.  By  adding  new  }  721.123 
follows: 

S  721.1233    Subatltutad  hydnu 

(a)  Chemical  substance  an 
significant  new  uses  subject 
reporting.  (1)  The  chemical  t 
identified  generically  as  subi 
hydrazine  (PMN  P-90-594)  ii 
reporting  under  this  section  I 
significant  new  uses  describe 
paragraph  (a)(2)  of  this  sectii 

(2)  The  significant  new  use 

(i)  Protection  in  the  workp 
Requirements  as  specified  in 
S  721.83(a)(1).  (a)(3).  (a)(4),  (i 
(a)(e)(i),  (b)  (concentration  s< 
percent),  and  (c). 

(ii)  Haxard  communicatioi 
Requirements  as  specified  in 
(b),  (c),  (d),  (e)  (concentratioi 
percent),  (f).  (g)(l)(iv).  (g)(l)( 
(g)(3).  (g)(4)(i),  (g)(4)(iii),  and 
addition,  the  hiunan  health  h 
statement  shall  include  mote 

(iii)  Industrial,  commercia 
consumer  activities.  Require 
specified  In  (  721.80(1). 

(iv)  Disposal.  RequiremenI 
specified  in  %  721.85(a)(1),  (b 
(c)(1). 

(v)  Release  to  water  Requ 
specified  in  S  721.90(a)(1),  (b 
(c)(1). 

(b)  Specific  requirements. 
provisions  of  subpart  A  of  th 
apply  to  this  section  except  i 
by  this  paragraph. 

(1)  Recordkeeping.  The  fol 
recordkeeping  requirements 
applicable  to  manufacturers, 
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described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specifled  in 
9  721.63(a)(4).  (a)(5)(iv),  (a)(6)(i).  (b) 
(concentration  set  at  0.1  percent)  and 
(c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  S  721.72(a), 
(b),  (c),  (d),  (e)  (concentration  set  at  0.1 
percent),  (f),  (g)(l)(iv),  (g)(l)(vi). 
(g)(l)(vii).  (g)(2)(iv).  (g)(5).  The  hazard 
communication  requirements  do  not 
apply  when  the  chemical  substance  is 
present  in  a  plastic,  an  elastomer,  a 
rubber  matrix,  or  in  a  solution. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  S  721.ao(q).  Any  amount  of 
the  PMN  substance  imported  in  a 
plastic,  an  elastomer,  a  rubber  matrix,  or 
in  a  solution,  such  that  inhalation  is 
precluded,  shall  not  be  included  in  the 
production  limit  calculations. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
reccntikeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  i  721.125(a).  (b).  (c),  (d).  (f). 
(g).  (h).  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  S  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  S  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  O^ice  of  Manageownt  and 
Budget  under  coatrol  number  207&-00U) 

8.  By  adding  new  |  721.1204  to  read  aa 
follows: 

(721.1204    H«xan*dioicacM,potyiMrwNh 
1.2-tthafMdlol  and  1.»^Uaoeyanat»^2A4(or 
2,4,4)-tr1m«thylh«xan«,  2-hydroxy«thyl- 
acrytata-blocked. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  specifically  as  hexanedioic 
acid,  polymer  with  IJZ-ethanediol  and 
1.6-dii8ocyanato-2.2.4(or  2.4.4)- 
trimethylhexane.  2-hydroxyetfiyl- 
acrylate-blocked  (PMN  P-flO-1638)  is 
subject  to  reporting  under  this  section 
for  the  signi^cant  new  uses  described  in 
paragraph  (a](2)  of  this  section. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
8  721.63(aXl).(a)(2Ki).{aK2Kiii). 
(aK2Miv).  (aM3).  (aX4).  {aM5)(xi).  (a)(6Ki). 


(a)(e)(ii),  (a)(6)(iv).  (b)  (concentration  set 
at  0.1  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  S  721.72(a). 
(b).  (c).  (d),  (e)  (concentration  set  at  0.1 
percent),  (f).  (h)(l)(i)(A),  (h)(l){i)(B). 
(h)(l)(i)(C).  (h)(l)(vi),  (h)(2)(i)(B). 
(h)(2)(i)(C).  (h)(2)(i)(D),  and  (h)(2)(iii){A). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
speciRed  in  8  721.80(o). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance: 

8  721.125(a)  through  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  9  721.185  apply  to  this 
section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2070- 
0012) 

9.  By  adding  new  9  721.1233  to  read  as 

follows: 

S  721.1233    Substttutad  hydrazina. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  generically  as  substituted 
hydrazine  (PNfN  P-90-S94)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
8  721.63(a)(1).  (a)(3).  {a)(4).  (a)(5)(i). 
(a)(e)(i).  (b)  (concentration  aet  at  ai 
percent),  and  (c). 

( i  i )  Hazard  communication  program. 
Requirements  as  specified  in  8  721.72(a). 
(b).  (c).  (d),  (e)  (concentration  set  at  ai 
percent),  (f).  (g)(l)(iv).  (gHDlvii).  (g)(2). 
(g)(3).  (g)(4)(i).  (g)(4)(iii),  and  (g)(5).  In 
addition,  the  human  health  hazard 
statement  shall  include  mutagenicity. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  In  9  721J0(1). 

(iv)  Disposal.  Requirements  as 
specified  In  9  721.85(a)(1).  (b)(1).  and 
(c)(1). 

(v)  Release  to  water  Requirements  as 
specified  in  9  721.90(a)(1).  (b)(1).  and 
(c)(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordke^ing.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers. 


and  processors  of  this  substance,  as 
specified  in  9  721.125(a)  through  (k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirement!.  The 
provisions  of  8  721.185  apply  to  this 
significant  new  use  rule. 
(Approved  by  the  Office  of  Management  aixi 
Budget  under  control  numlter  2070-0012) 

10.  By  adding  new  8  721.1245  to  read 
as  follows: 

9721.1245    HatarocycHc  aMehyde  Mne. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  generically  as  a  heterocyclic 
aldehyde  imine  (P-40-1624)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in    ' 
8  721.63(a)(1),  (a)(3).  (b)  (concentration 
set  at  0.1  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  8  721.72(a), 
(b).  (c).  (d),  (e)  (concentration  set  at  0.1 
percent),  (f).  (g){l)(iv).  (g)(l)(vii).  (g)(2)(i). 
(g)(2)(ili).  (g)(2)(v).  (g)(3)(ii).  (g)(4)(iii). 
(g)(5).  Health  hazard  warnings  shall  also 
include  "mutagenicity". 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  8  721.80(1)  and  (q). 

(iv)  Release  to  water.  Requirements  as 
specified  in  8  721.90(a)(1).  (bRl).  and 
{c)(l). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturera,  importen. 
and  processors  of  this  substance,  as 
specified  in  8  721.125(a)  through  (i).  and 
(k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  8  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  8  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  OfGce  of  Management  and 
Budget  under  OMB  Control  Number  2070- 
0012) 

11.  By  adding  new  8  721.1261  to  read 
as  follows: 

9721.1261    Aleehel,  alkai  metal  aalt 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
generically  identified  as  alcohol  alkali 
metal  salt  (PMN  P-91-151)  is  subject  to 
reporting  under  this  section  for  the 


significant  new  uses  described  in 

paragraph  (a)(2)  of  this  section. 
(2)  The  significant  new  uses  are: 
(i)  Release  to  water  Requirements  at. 

specified  in  8  721.90(aK4].  (b)(4).  and 

(c)(4)  (N  =  5  ppb). 
(b)  Specific  requirements.  The 

provisions  of  subpart  A  of  this'part 

apply  to  this  section  except  as  ntodified 

by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  8  721.125(a),  (b),  (c),  and  (k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  8  721.185  apply  to  this 
significant  new  use  rule. 

(Approved  by  the  OfTice  of  Managemeol  and 
Budget  under  OMB  Control  Number  2070- 
0012) 

12.  By  adding  new  8  721.1298  to  read 
as  foUowt: 

9721.129«    IMhand.  trtehtof»%  Cfbooate 
(2:1). 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  methanol,  trichloro-. 
carbonate  (2:1)  (CAS  No.  32315-10-9) 
(PMN  P-0O-1S35)  is  subject  to  reporting 
under  this  section  for  the  significant  new 
uses  described  in  paragraph  [a)(2)  of 
this  section. 

(2)  l^e  significant  new  uses  are: 
(i)  Hazard  communication  program. 
Requirements  as  specified  in  8  721.72(a). 
(b),  (c),  (d),  (e)  (concentration  set  at  0.1 
percent),  (H.  (g)(l)(i).  (gHDlH).  (g)(lKtll). 
(gJdMvii).  (g)(2)(i),  (gK2)(U),  (g)(2Klii). 
(g)(5).  The  following  additional  human 
hazard  precautionary  statement  shall 
appear  on  the  label:  This  substance  may 
react  to  form  phosgene  gas.  When  using 
this  substance,  handle  with  extreme 
caution, 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  aa 
specified  in  8  721.12S(a).  (b).  (c).  (f).  (g). 
and  (h). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  8  721.185  apply  to  this 
significatit  new  use  rule. 

(Approved  by  the  Office  o(  Management  and 
Budget  under  control  number  2070-0012) 

13.  By  adding  new  8  721.1582  to  read 
as  follows: 
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§721.1582    DtaHcyl  ptiosphorodlthloat* 
ptMMphat*  compounds. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substances 
identified  generically  as  dialkyl 
phosphorodithioate  phosphate 
compounds  (P-9(>-1642  through  1649)  are 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Hazard  communication  program.  A 
significant  new  use  of  these  substances 
is  any  manner  or  method  of 
manufacture,  import,  or  processing 
associated  with  any  use  of  these 
substances  without  providing  risk 
notification  as  follows: 

(A)  If  as  a  result  of  the  test  data 
required  under  the  section  5(e)  consent 
order  for  these  substances,  the  employer 
becomes  aware  that  any  of  these 
substances  may  present  a  risk  of  injury 
to  human  health,  the  employer  must 
incorporate  this  new  information,  and 
any  information  on  methods  for 
protecting  against  such  risk,  into  an 
MSDS  as  described  at  §  721.72(c)  within 
90  days  from  the  time  the  employer 
becomes  aware  of  the  new  information. 
If  these  substances  are  not  being 
manufactured,  imported,  processed,  or 
used  in  the  employer's  workplace,  the 
employer  must  add  the  new  information 
to  an  MSDS  before  these  substances  are 
reintroduced  into  the  workplace. 

(B)  The  employer  must  ensure  that 
persons  who  have  received,  or  will 
receive,  these  substances  from  the 
employer  are  provided  an  MSDS  as 
described  in  S  721.72(c)  containing  the 
information  required  under  paragraph 
(a)(2)(i)(A)  within  90  days  from  the  time 
the  employer  becomes  aware  of  the  new 
information. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  these  substances,  as 
specified  in  S  721.125(a).  (c),  (h).  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  S  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  S  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2070- 
0012) 


14.  By  adding  new  S  721.1620  to  read 
as  follows: 

S  721.1620    Hydrogcnated  arylated 
polyd«c«n«. 

[a]  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  generically  as  hydrogenated 
arylated  polydecene  (P-90-1454)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Hazard  communication  program.  A 
significant  new  use  of  this  substance  is 
any  manner  or  method  of  manufacture, 
import,  or  processing  associated  with 
any  use  of  this  substance  without 
providing  risk  notification  as  follows: 

(A)  If  as  a  result  of  the  test  data 
required  under  the  section  5(e)  consent 
order  for  this  substance,  the  employer 
becomes  aware  that  this  substance  may 
present  a  risk  of  injury  to  human  health, 
the  employer  must  incorporate  this  new 
information,  and  any  information  on 
methods  for  protecting  against  such  risk, 
into  an  MSDS  as  described  at  $  721.72(c) 
within  90  days  from  the  time  the 
employer  becomes  aware  of  the  new 
information.  If  this  substance  is  not 
being  manufactured,  imported, 
processed,  or  used  in  the  employer's 
workplace,  the  employer  must  add  the 
new  information  to  an  MSDS  before  the 
substance  is  reintroduced  into  the 
workplace. 

(B)  The  employer  must  ensure  that 
persons  who  have  received,  or  will 
receive,  this  substance  from  the 
employer  are  provided  an  MSDS  as 
described  at  S  721.72(c)  containing  the 
information  required  under  paragraph 
(a)(2)(i)(A)  within  90  days  from  the  time 
the  employer  becomes  aware  of  the  new 
information. 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  S  721.80(q). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
apphcable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  {  721.125(a).  (c),  (h).  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  {  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  "The 
provisions  of  S  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012) 


15.  By  adding  new  {  721.1643  to  read 
as  follows: 

{  721.1643    Potymer  of  isophorone 
dlisocyanate,  trimettiytolpropan*, 
polyalkylcnepotyot,  ditubstituted  alkanes 
and  hydroxyethyl  acryiata. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  generically  as  polymer  of 
isophorone  dlisocyanate, 
trimethylolpropane,  polyalkylenepolyol, 
disubstituted  alkanes  and  hydroxyethyl 
acrylate  (PMN  P-91-11)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
5  721.63(a)(1).  (a)(2)(i),  (a)(2)(iii). 
(a)(2)(iv),  (a)(3),  (a)(4).  (a)(5)(xi).  (a)(6)(i), 
(a)(6)(ii).  (a)(6)(iv).  (b)  (concentration  set 
at  0.1  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  S  721.72(a), 
(b).  (c),  (d).  (e)  (concentration  set  at  0.1 
percent),  (f).  (h)(l)(i)(A).  (h)(l)(i)(B}. 
(h)(l)(i)(C).  {h)(l)(vi).  (h)(2)(i)(B). 
(h)(2)(i)(C).  (h)(2)(i){D),  and  (h)(2)(iii)(A). 

(Hi)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  9  721.80(o). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance  as 
specified  in  S  721.125(a)  through  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  Control  Number  2070- 
0O12) 

16.  By  adding  new  S  721.1711  to  read 
as  follows: 

S  721.171 1    laocyanata  tarminattd  polyola. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substances 
identified  generically  as  isocyanate 
terminated  polyols  (P-90-404,  P-90-405, 
and  P-90-406)  are  subject  to  reporting 
under  this  section  for  the  significant  new 
uses  described  in  paragraph  (a)(2)  of 
this  section. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
S  721.63(a)(1),  (a)(2)(iii),  (a)(3),  (a)(4). 
(a)(5)(i).  (a)(5)(ii).  (a)(5)(iii).  (a)(6){ii),  (b) 


Federal  Registe 

(concentration  set  at  1.0  perce 
(c). 

(ii)  Hazard  communication , 
Requirements  as  specified  in  { 
(b),  (c),  (d).  (e)  (concentration 
percent).  (0.  (g)(l)(i).  (g)(l)(ii). 
{g)(2)(ii),  (g)(2)(iii),  (g)(2)(iv),  (i 
and  (g)(5).  The  following  addi 
human  health  hazard  stateme 
appear  on  each  label  and  MSI 
required  by  this  paragraph:  Tl 
substance  may  cause  eye  irrit 
effects,  dermal  sensitization,  ] 
sensitization,  or  systemic  e^e 

(iii)  Industrial,  commercial, 
consumer  activities.  Requiren 
specified  in  §  721.80(p)  (volun 
245,000  kg;  aggregate  manufac 
import  volume  for  PMNs  P-90 
405,  and  P-00-406  combined). 

(b)  Specific  requirements.  1 
provisions  of  subpart  A  of  thii 
apply  to  this  section  except  at 
by  this  paragraph. 

(1)  Recordkeeping.  The  folh 
recordkeeping  requirements  a 
applicable  to  manufacturers,  i 
and  processors  of  this  substai 
specified  in  S  721.125(a)  throu 

(2)  Limitations  or  revocatio 
certain  notification  requiremt 
provisions  of  S  721.185  apply 
section. 

(Approved  by  the  Office  of  Mana 
Budget  under  control  number  2071 

17.  By  adding  new  S  721.17S 
as  follows: 

§721.1796    2-Prop«iamld«,  (H 
dimathy  lamlno)propy1  K 

(a)  Chemical  substance  one 
significant  new  uses  subject  t 
reporting.  (1)  The  chemical  su 
identified  as  2-propenamide,  i 
dimethylamino)propyl]-  (PMN 
1602)  is  subject  to  reporting  ui 
section  for  the  significant  new 
described  in  paragraph  (a)(2) 
section. 

(2)  The  significant  new  uset 

(i)  Protection  in  the  workph 
Requirements  as  specified  in 
5  721.63(a)(1),  (a)(2)(i),  (a)(3), 
(b)  (concentration  set  at  0.1  pi 
(c). 

(ii)  Hazard  communication 
Requirements  as  specified  in 
(b),  (c),  (d),  (e)  (concentration 
percent),  (f),  (g)(l)(iii),  (g)(l)(v 
(g){l)(vii),  (g)(l)(ix),  (g)(2)(v).  ( 

(iii)  Industrial,  commercial, 
consumer  activities.  Requirer 
specified  in  S  721.80(o)  and  (q 

(iv)  Release  to  water.  Requ 
specified  in  S  721.90(a)(4),  (b]l 
(c)(4)  (where  N  =  300  ppb). 

(b)  Specific  requirements.  1 
provisions  of  subpart  A  of  thi 
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15.  By  adding  new  {  721.1643  to  read 
as  follows: 

{  721.1643    Potymer  of  isophorone 
dllsocyanate,  trimettiytolpropan*, 
polyalkylcnepotyot,  diaubstituted  alkanes 
and  tiydroxyethyl  acrytat*. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  generically  as  polymer  of 
isophorone  diisocyanate, 
trimethylolpropane,  polyalkylenepolyol, 
disubstituted  alkanes  and  hydroxyethyl 
acrylate  (PMN  P-91-11)  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  speciHed  in 
5  721.63(a)(1),  (a)(2)(i),  (a)(2)(iii), 
(a)(2)(iv).  (a)(3),  (a)(4),  (a)(5)(xi).  (a)(6)(i), 
(a)(6)(ii),  (a)(6)(iv),  (b)  (concentration  set 
at  0.1  percent),  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  9  721.72(a), 
(b),  (c),  (d),  (e)  (concentration  set  at  0.1 
percent),  (f),  (h)(l)(i)(A),  (h)(l)(i)(B). 
(h)(l)(i)(C),  {h)(l)(vi),  (h)(2)(i)(B), 
(h)(2)(i)(C),  (h)(2)(i){D).  and  (h)(2)(iii)(A). 

(Hi)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  9  721.80{o). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance  as 
specified  in  9  721.125(a)  through  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  9  721.185  apply  to  this 
section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  Number  2070- 
0O12) 

16.  By  adding  new  9  721.1711  to  read 
as  follows: 

S  721.171 1    Isocyanate  tarminattd  polyda. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substances 
identified  generically  as  isocyanate 
terminated  polyols  (P-90-404.  P-90-405, 
and  P-90-406)  are  subject  to  reporting 
under  this  section  for  the  significant  new 
uses  described  in  paragraph  (a)(2)  of 
this  section. 
(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
9  721.63(a)(1),  (a)(2)(iii).  (a)(3),  (a)(4). 
(a)(5)(i),  (a)(5)(ii),  (a)(5)(iii).  (a)(6)(ii).  (b) 


(concentration  set  at  1.0  percent)  and 
(c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  9  721.72(a). 
(b),  (c),  (d).  (e)  (concentration  set  at  1.0 
percent),  (0.  (g)(l)(i).  (g)(l)(ii).  (g)(2)(i). 
{g)(2)(ii),  (g)(2)(iii).  (g)(2)(iv),  (g)(2)(v), 
and  (g)(5).  The  following  additional 
human  health  hazard  statements  shall 
appear  on  each  label  and  MSDS 
required  by  this  paragraph:  The 
substance  may  cause  eye  irritation,  lung 
effects,  dermal  sensitization,  pulmonary 
sensitization,  or  systemic  ejects. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  9  721.80(p)  (volume  set  at 
245,000  kg;  aggregate  manufacture  and 
import  volume  for  PMNs  P-90-404,  P-90- 
405,  and  P-90-406  combined). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance  as 
specified  in  9  721.125(a)  through  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  9  721.185  apply  to  this 
section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012) 

17.  By  adding  new  9  721.1796  to  read 
as  follows: 

§721.1796    2-Prop«iamld«,  N-{3- 
dimathy  lamlno)propy1  K 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  2-propenamide,  N-[3- 
dimethylamino)propyl]-  (PMN  P-86- 
1602)  is  subject  to  reporting  under  this 
section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
9  721.63(a)(1),  (a)(2)(i),  (a)(3).  (a)(6)(ii). 
(b)  (concentration  set  at  0.1  percent)  and 
(c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  9  721.72(a). 
(b),  (c),  (d),  (e)  (concentration  set  at  0.1 
percent),  (f).  (g)(l)(iii).  (g)(l)(v),  (g)(l)(vi), 
(g)(lKvii),  (g)(l)(ix),  (g)(2)(v),  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  9  721.80(o)  and  (q). 

(iv)  Release  to  water.  Requirements  as 
specified  in  9  721.90(a)(4),  (b)(4).  and 
(c)(4)  (where  N  =  300  ppb). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 


apply  to  this  section  except  as  modi^ed 
by  this  paragraph.  ^— ^^^>/ 

(1)  Recordkeeping.  The  foUowtfig         • 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  9  721.125(a)  through  (i)  and 
(k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  9  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  9  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012) 

18.  By  adding  new  9  721.1896  to  read 
as  follows: 

9721.1896    Bla(2^,6.6- 
tatramathylplpartdlnyt)  aater  of  cycloalkyi 
•plrokatal. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  generically  as  bis(2.2,6.6- 
tetramethyl  piperidinyl)  ester  of 
cycloalkyi  spiroketal  (PMN  P-88-0083) 
is  subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace.  For 
the  manufacturing  workers  only, 
requirements  as  specified  in 
9  721.63(a)(4),  (a){5)(i).  (a)(6)(i),  and  (b) 
(concentration  set  at  1.0  percent).  For 
the  processing/use  workers  only, 
requirements  as  specified  in  9  721.63 
(a)(4).  (a)(5)(iv).  (a)(5)(v).  (a)(5)(vi). 
(a)(5)(vii).  (a)(6)(i),  (b)  (concentration  set 
at  1.0  per  cent)  and  (c). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  9  721.72(a). 
(b),  (c).  (d).  (e)  (concentration  set  at  1.0 
percent),  (f).  (g)(l)(vi),  (g)(l)(viii). 
(g)(2)(ii).  (g)(2)(iii).  (g)(2)(iv),  {g)(3)(ii). 
(g)(4)(iii).  and  (g)(5).  The  following 
additional  human  health  hazard 
statements  shall  appear  on  each  label 
and  MSDS  required  by  this  paragraph: 
This  substance  may  cause:  systemic 
effects,  eye  irritation. 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  9  721.80(1). 
.   (iv)  Release  to  water.  Requirements  as 
specified  in  9  721.90(a)(1).  (b)(1).  and 

(c)(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 


specified  in  9  721.12Ma).  (b).  (c).  (d).  (f). 
(g).  (h).  (i).  and  (k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  9  721.185  apply  to  this 
significant  new  use  rule. 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012) 

19.  ^y  adding  new  9  721.1896  to  read 
as  follows: 

9721.1898    a-OlafIn  suNonat*.  potatahim 
•alt*. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  an  a-olefin  sulfonate, 
potassium  salt  (PMN  P-91-100)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Release  to  water.  Requirements  as 

specified  in  9  721.90  (a)(1).  (b)(1).  and 

(c)(1). 
(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  9  721.125(a).  (b).  (c).  and  (k). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  9  721.185  apply  to  this 
significant  new  use  rule. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  Control  Number  2070- 
0012) 

20.  By  adding  new  9  721.2184  to  read 
as  follows: 

§721.2184    TItanata  [TkOii  (2-)], 
dlpotaaalum.  , 

[a]  Chemical  substance  and  ' 

significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  as  titanate  [Ti«Oij  (2-)]. 
dipotassium  (CAS  No.  12056-51-6)  (PMN 
P-90-0226)  is  subject  to  reporting  under 
this  section  for  the  significant  new  uses 
described  in  paragraph  (a)(2)  of  this 
section. 
'  (2)  The  significant  new  uses  are: 

(i)  Hazard  communication  program. 
Requirements  as  specified  in  9  721.72(a), 
(b),  (c).  (d).  (f),  (g)(l)(ii).  (g)(l)(vii). 
(g)(2)(ii).  and  (g)(5). 

(ii)  Industrial'  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  9  721.80(f).  (1).  and  (q).  In 
addition,  a  significant  new  use  of  the 
substance  \i  importation  of  the  PMN 
substance  if. 
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(A)  Manufactured  by  other  than  the 
method  described  in  premanufacture 
notice  P-90-226. 

(B)  The  bulk  density  measurements  of 
the  PMN  substance  in  the  pure  form  are 
less  than  0.4  g/cm»  or  greater  than  0.6  g/ 
cm».  The  bulk  density  of  each  shipment 
must  be  verified,  by  lot,  prior  to  clearing 
U.S.  customs. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance  as 
specified  in  9  721.125(a).  (b).  (c).  (f),  (g), 
(h),  and  (i).  In  addition,  records  shall  be 
kept  identifying  the  foreign  supplier  and 
documenting,  by  lot,  for  each  shipment, 
the  method  of  manufacture  and  bulk 
density  measurements. 


(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  9  721.185  apply  to  this 
significant  new  use  rule. 

(3)  Determining  whether  a  specific 
use  is  subject  to  this  section.  The 
provisions  of  9  721.575(b)(1)  apply  to 
this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012} 

21.  By  adding  new  9  721.2198  to 
subpart  E  to  read  as  follows: 

$721.2198    Sutetltuted  triphenylfiwthane. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  chemical  substance 
identified  generically  as  a  substituted 
triphenyhnethane  (PMN  P-«7-1553)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 


(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  9  721.80(v)(l),  (w)(l).  (x)(l) 
and  (y)(2). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  9  721.125(a],  (b),  (c),  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  9  721.185  apply  to  this 
significant  new  use  rule. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070-0012) 

[FR  Doc.  01-19201  Filed  a-12-ei;  8:45  am] 
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(i)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  9  721.80(v)(l).  (w){l},  (x)(l) 
and  (y)(2). 

(ii)  [Reserved] 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  The  following 
recordkeeping  requirements  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance,  as 
specified  in  S  721.125(a),  (b),  (c).  and  (i). 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  9  721.185  apply  to  this 
significant  new  use  rule. 

(Approved  by  the  O^ce  of  Management  and 
Budget  under  control  number  2070-0012) 

[FR  Doc.  01-19201  Filed  8-12-01;  8:45  am] 
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Tuesday 
August  13,  1991 


Part  IX 

Office  of  the  United 
States  Trade 
Representative  " 

Negotiation  of  a  North  American  Free 
Trade  Agreement;  Notice  of  Public 
Hearings 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Negotiation  of  a  Nortti  American  Free 
Trade  Agreement  (NAFTA) 

agency:  Office  of  the  U.S.  Trade 

Representative. 

action:  Trade  Policy  Staff  Committee 

(TPSC)  Public  Hearings:  Notification  of 

locations  and  times. 

SUMMARY:  A  Notice  was  published  in 
the  Federal  Register  on  July  16. 1991 
(Vol.  56.  No.  136,  page  32454) 
announcing  TPSC  public  hearings  to  be 
held  in  San  Diego,  CA;  Houston.  TX; 
Atlanta.  GA;  Washington.  DC; 
Cleveland.  OH;  and  Boston,  MA.  That 
notice  invited  oral  testimony  and/or 
written  comments  of  interested  parties 
on  the  desirability,  the  scope,  and  the 
economic  effects  of  a  North  American 
Free  Trade  Agreement  (NAFTA).  This 
notice  announces  the  specific  times  and 
locations  for  the  hearings  in  each  city.  . 
FOR  FURTHER  INFORMATION  CONTACT 
For  procedural  questions  concerning 


public  comments  and/or  public  hearings 
contact  Carolyn  Frank,  Secretary,  Trade 
Policy  Staff  Committee,  Office  of  the 
United  States  Trade  Representative, 
(202)  395-7210.  All  other  questions 
concerning  the  negotiations  should  be 
directed  to  Robert  Fisher,  Director  of 
Mexican  Affairs,  Office  ofiNorth 
American  Affairs,  Office  ot  the  United 
States  Trade  Representative,  (202-395- 
3412). 

SUPPLEMENTARY  INFORMATION:  All 

hearings  will  begin  at  9:30  a.m. 

Following  receipt  of  requests  to 
testify,  witnesses  will  be  notified 
directly  of  their  scheduled  date  and  time 
to  appear.  The  exact  locations  of  the 
hearings -are  as  follows: 

San  Diego,  ^ugust  21  (and  22,  if 
necessary): 
San  Diego  City  Administration 
Building,  City  Council  Chamber, 
12th  Floor,  202  "C"  Street,  San 
Diego,  CA. 
Houston,  August  26  (and  27.  if 
necessary): 
Julia  Ideson  Building  (Auditorium), 


Houston  Public  Library,  500 

McKinney  Street,  Houston,  TX.   . 
Atlanta,  August  29  (and  30,  if 

necessary): 
Georgia  State  University,  Veterans 

Memorial  Conference  Center, 

Alumni  Hall,  30  Courtland  Avenue, 

Atlanta,  GA. 
Washington,  September  3  (through  6  if 

necessary): 
U.S.  International  Trade  Commission. 

500  E  Street  SW..  Washington.  DC. 
Cleveland,  September  9  (and  10,  if 

necessary): 
Location  of  hearing  will  be  announced 

at  a  later  date. 
Boston,  September  11  (and  12,  if 

necessary): 
Gardner  Auditorium.  State  House. 

Bowdoin  or  Beacon  Street  Entrance, 

Boston.  MA. 
All  deadlines  remain  the  same  as 
stated  in  the  previous  notice. 
David  A.  Weiss, 

Chairman,  Trade  Policy  Staff  Committee. 
[PR  Doc.  91-19393  Filed  8-12-91;  10:55  am] 
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Houston  Public  Library,  500 

McKinney  Street,  Houston,  TX. 
Atlanta,  August  29  (and  30,  if 

necessary): 
Georgia  State  University,  Veterans 

Memorial  Conference  Center, 

Alumni  Hall,  30  Courtland  Avenue, 

Atlanta,  GA. 
Washington,  September  3  (through  6  if 

necessary): 
U.S.  International  Trade  Commission, 

500  E  Street  SW.,  Washington,  DC. 
Cleveland,  September  9  (and  10,  if 

necessary): 
Location  of  hearing  will  be  announced 

at  a  later  date. 
Boston,  September  11  (and  12,  if 

necessary): 
Gardner  Auditorium,  State  House, 

Bowdoin  or  Beacon  Street  Entrance, 

Boston,  MA. 

All  deadlines  remain  the  same  as 
stated  in  the  previous  notice. 
David  A.  Weiss, 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  91-19393  Filed  8-12-91;  10:55  am] 

BHJJNO  CODE  3190-01-11 


Reader  Aids 


Fadetal  Register 

Vol.  56,  No.  ise 

Tuesday,  August  13,  1901 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  finding  aids  &  general  information  523-5227 

Public  inspection  desk  523-5215 

Corrections  to  published  documents  523-5237 

Document  drafting  information  S23-5237 

Machine  readable  documents  523-3447 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information  523-5227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)       523-4641 

Additional  information  523-S230 

Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  Presidents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  United  States  Government  Manual 

General  information  523-5230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3408 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  U«vB  Update  Service  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES.  AUGUST 

36723-36996 1 

36997-37138 2 

37139-37266 5 

37267-37452 6 

37453-37640 7 

3764 1  -37820 8 

37821  -38070 9 

38071-38318 12 

38319-40218 13 


CF^  PARTS  AFFECTED  DURING  AUGUST 

At  the  end  of  each  nionth,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  putiiished  smoe 
the  revision  dale  of  each  title. 


3CFR 

Admkiistratlvs  Orrierac 

August  6,  1901 

.37819 

ProclAmatlonc 

8319 

0320 ».. 

..37135 
..37407 

Executiv*  Ortiers: 
5327  (Revoked  in  part 
by  PLC  6666) 

..36063 

SCFR 

581 ™ 

PropOMd  RuIm: 

333 

733 _. 


7CFR 

220 

301 

318 

354. 

401 

729.._ 
905... 
91 6_., 
917.... 
945.. 


.36723 

.36741 
.37480 


.„  37954 
...37606 
^36724 
36724 
36724 
38319 
37641 
37tel 
37821 
37822 


^vWm 


9v0L. 


1240.. 

1448. 

1786 

PropoMd  Rutos: 

271 

273 

274 

280 

318 


.37642.38071 

37645 

.37453 
..38319 
...37267 


40146 

.40146-40164 

„ 40164 

40164 

38351 


354 37481 

701 .. 37499 

800 ....37302 

91 7.... «.. ......  37863 

967- : 36742 

96S 37500 


•  CFR 

2t0a... 

214 

241. 
242. 


.38331 
.36331 


.38331 
.38331 


338. 


.36465 


245 37864 

9  CFR 

1 1 3 l.  37823 

166 37827 

327 38333 


9Z 37025 


101. 
112- 
113. 
130- 


.38352 
-.38352 
..38362 


327. 


.37481 
.38361 


10  CFR 

50.™ 
52™ 
71. 
110. 

170 

171. 


1049... 
1706- 


.36998 

.40178 
.37826 
.37826 
.38335 
.37828 
.37828 

.36743 


12  CFR 

19- 

3i„ 

22S. 


.38024 
.37272 
.38048 


282. 


263.. 


.38048 
.38048 


308- 


508 

509 

513 !! 


701. 

741 

747 


37968 

38302 

38302 

„ 38302 

38302 

.37276,  37828 

37276 

37782 


Rulea: 


356. 
574.. 
022- 


931. 
932- 


13  CFR 

107 

121 


.37673 
.37162 
™ 37303 
-.37303 
..37303 


;  37459 

.37276.37648 


121 

14  CFR 

21 
25 
39. 


.38364 


73. 
158. 


.37279 

37279 

.37139-37144,  37282. 

37462-37470, 37649. 

38337.38338 

37607 

37127 


21 

36 


..36972-36978 

36976 


39 36747,  36748.  37167- 

37169. 37317-37320, 38090 

43 36978 

71 36062 

91 36976 

141 36076 


11 


Federal  Register  /  Vol.  56.  No.  156  /  Tuesday.  August  13.  1991  /  Reader  Aids 


147 

36976 

15CFR 

PropoMd  RuIm: 
801 

37170 

2301.™ 

16CFR 

1500 

..38004.  38007 
37831 

Ctll..... 

37026 

1700 

38093 

17CFR      . 

211 

36999 

231 

241 

36999 

36999 

270 

38485 

PropoMd  RuIm: 

1 

9 

150 „. 

.37026,38174 
.37026.38174 
37049 

18CFR 

271 

37145 

401 

37954 

PrapoMd  Rutos: 

284 

38374 

19CFR 

24 

37838 

200. ...... 

36725 

356. 

37802 

20CFR 

404 

36932 

416 

36932 

655 

37145 

21CFR 

310 

37792 

510 

520. 

.37472,37473 
37473 

524 

37473 

37838 

878 

36871 

1301 

Proposed  RuIm: 
333 

.36726.  36727 
37622 

3Sy 

38393 

888 

„.  37954 

22CFR 

1007 

37866 

23CFR 

635 

37000 

24CFR 

201 

36980 

203 

36980 

234 „ 

36980 

235 

37147 

37148 

889.... 

. .   .        36728 

26CFrf 

1 

38339 

1.. 

27CFR 

24.._ 

.38393-38401 
38486 

Proposad  Rules: 
9 

37501 

29CFR 

1910 

37650 

PropOMQ  Rultts: 
507 

37175 

2510 

36750 

2617 

36750 

30CFR 

913 

37011 

914 

920 

..37013-37016 
37839 

946 

37153 

740 

38175 

761 

38175 

772 

38175 

784 

37194 

817 

37194 

914 

931 

.37868.37869 
.37051.37870 

935 

37871 

950 

37873 

31CFR. 

550 

37156 

32CFR 

295 

37873 

552 „.. 

37130 

„ 37019 

627 „ 

37019 

706 

37284 

33CFR 

117 

161 

.37474.38072 
37475 

165 

37851   37852 

PropoMd  RuIm: 
100 

37886 

110 

38093 

117 

37504 

161 3§810 

1 65 37052 

34CFR 

347 40194 

36CFR 

'  7. 371 58 

1191 38174 

PropoMdRuteK 

13 37262 

37CFR 

201 38340 

Propo— d  Ru<— : 

1 37321 

10 37321 

38CFR 

PropoMdRulM: 

4 37053 


.36729 
.36750 


39CFR 

111 

Propo— d  RultK 
111 

40CFR 

52 37475.  37651.  38073 

61 37158 

oO.....«».«M....»„«...H 37020 


81 37285.  37288.  37654 

271 37290.37291 

280 38342 

721 40204 

PropoMdRulM: 

52 37195.38401 

61 371 96 

136 37331 

260 „ 373!h>-«*t 

261 37331 

744 37686 


41CFR 

301-8 


.37478 


42CFR 

400 38074 

406 38074 

407 38074 

PropoMdRulM: 

417 38485 

441 37054 

448 37054 

489 37054 

43CFR 

Public  Land  Ordara: 

6866 38083 

44CFR 

67 38485 

45CFR 

97 38345 

Propoaad  Rulaa: 

233 38094 

46  CFR 

Propoaad  Rulaa: 

Cti.  IV „..  37505 

550 37069 

580 37069 

581 37069 

586 - 38406 

47  CFR 

0 36729 

1 37665 

22 37853 

64 „36729 

73 36733-36735 

76 37954 

87 38083 

97 371 60 

Propoaad  Rulaa: 

25 38406 

73 36751 .  36752 

48  CFR 

1 „ 37257 

5 37257 

6. 37257 

». 37257 

1 0 37257 

14 37257 

15 37257 

16 37257 

1 7 37257 

19 .., 37257 

25 37257 

27 37257 

31 37257 

33 37259 

35 37257 

36 37257 


42 

..  37257 

43..„ 

..  37257 

44 

..  37257 

45 

. 37257 

49 

..  37257 

52 

..  37257 

219 

..37963 

232 

..37963 
..37963 

.38174 

252 

.38174 

352 

..37668 

915 

..38174 

917 

..38174 

950 

..38174 

970 

..38174 

1339 

..38485 

2801 

..37859 

Propoaad  Rulaa: 
7 

.37404 

52 

..37404 

922 

..38096 

937 

..38096 

952 

..38096 

970 

..38096 

49  CFR 

28 

. 37292 

531 

..37478 

571 

..38084 

1011 

..37860 

1151 

..37860 

1152 

..38175 

Propoaad  Rulaa: 
107 -- 

..36992 

.  37505 

171 

.37505 

172 

.37505 

173 

.37505 

175 

.37505 

177 

.37505 

178 

.37505 

571 

..37332.38099 

U38105 

572 

.38108 

630 

.38300 

1037 

.36752 

50  CFR 

17 

.37668 

215 

.36735 

641 

.37606 

661 

663 

.37161. 

37671. 

38086, 

38087 

. 37022 

672 

.36739 

38346 

675 

.38346 

685 

Propo990  Ruteft 

17 36753. 

217 

.37023 
37200. 

37300 

37513, 

40002 

. 36753 

227 

.36753 

685 

.37070 

LIST  OF  PUBUC  LAWS 

Note:  No  public  bills  wtiich 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  irKlusion 

in  today's  U*t  of  Public 

Laws. 

Last  List  August  9.  1991 


Federal  Register 

The  Federal  Register  is 
24x  microfiche  format  { 
subscribers  the  followir 
class  mall.  As  part  of  a 
Federal  Register  subsc 
(List  of  CFR  Sections  / 
Cumulative  Federal  Re 
mailed  monthly. 

Code  of  Federal  Ri 

The  Code  of  Federal  R^ 
comprising  approximate 
and  revised  at  least  on 
qujirterty  basis,  is^ublii 
microfiche  format  and  t 
year's  volumes  are  mai 
subscribers  as  issued. 


Microfiche  Subscr 

Federal  Register: 

One  year:  $195 
Six  months:  $9750 

Code  of  Federal  Ri 

Cunrent  year  (as  issued 


JMI 


1.  The  total  cost  of  my  or 
International  customer 
Please  Type  or  Print 


(Company  or  personal  i 
(Additional  address/attei 
(Street  address) 
(City,  State.  ZIP  Code) 
(Paytime  pitofie  includii 
4.  MaB  To:  SuperiDtendi 


Tuesday,  August  13,  1991  /  Reader  Aids 


81 37285.  37288.  37654 

271 37290.  37291 

280 38342 

721 40204 

PropoMdRulM: 

52 37195.38401 

61 371 96 

136 37331 

260 373gtv*it 

261 37331 

744 37686 

41  CFR 

301-8 37478 

42  CFR 

400 38074 

406 38074 

407 38074 

PrepoMd  RuIm: 

417 38485 

441 37054 

448 37054 

489 37054 

43  CFR 

Public  Land  OntoTK 

6866 38083 

44  CFR 

67 38485 

45  CFR 

97 38345 

PropoMd  Rutas: 

233 38094 

46  CFR 

Propoacd  RuIm: 

Ch.  IV 37505 

550 37069 

580 37069 

581 37069 

586 - 38406 

47  CFR 

0 36729 

1 37665 

22 37853 

64 36729 

73 36733-36735 

76. 37954 

87. 38083 

97 371 60 

Propoaad  RutM: 

25 38406 

73 36751 .  36752 

48  CFR 

1 37257 

5 37257 

8. 37257 

9. 37257 

10. 37257 

14..„ 37257 

15 37257 

16 37257 

17 37257 

19 ..,.. 37257 

25. 37257 

27... 37257 

31 37257 

33 37259 

35 37257 

38 37257 


42 

..  37257 

43 

..  37257 

44 

..  37257 

45 

..37257 

49 

..  37257 

52 

..  37257 

219 

..37963 

232 

..3796S 
..37963 

.38174 

252 

.38174 

352 

..37668 

915 

..38174 

917 

..38174 

950 

..38174 

970 

..38174 

1339 

..38485 

2801 

..37859 

7 

..  37404 

52 

..37404 

922 

..38096 

937 

..38096 

952 

..38096 

970 

..38096 

49  CFR 

28 

..  37292 

531 

..37478 

571 

..38084 

1011. 

..37860 

1151 

37860 

1152 

..38175 

PropoMd  RuIm: 
107 

..  36992 

, 37505 

171 

..37505 

172 

..37505 

173 

..37505 

175 

..37505 

177 

..37505 

178 

..37505 

571 

..37332.38098 

1-38105 

572 

.38108 

630 

.38300 

1037 

..36752 

50  CFR 

17 

.37668 

215 

.36735 

641 

.37606 

661 

663 

.37161. 

37671. 

38086, 

38087 

.37022 

672 

.36739 

.38346 

675 

.38346 

685 

.37023 
37200. 

37300 

Propoc#Q  Ruteft 

17 36753. 

217 

37513. 

40002 

.36753 

227 

.36753 

685 

37070 

LIST  OF  PUBUC  LAWS 

Note:  No  public  bills  wtiicti 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  inclusion 

in  today's  U*t  of  Public 

Laws. 

Last  List  August  9,  1991 


Microfiche 

Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  1 96  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  ttie  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $195 
Six  months:  $9750 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $188 


Available... 


Superintendent  of  Documents  Subscriptions  Order  Form 


*6462 

DYES, 


Charge  your  ordf. 
It't  —ty! 

Chug*  ofdwt  may  tw  Mtwhonad  10  (M  QPO  OfMr 
dMk  « (202)  7BS-323S  iron)  a  00 1  m  Io4  00pin. 
MMam  am*.  Monday-f  nday  (noapi  rwtNlay*; 


please  send  me  the  following  indicated  subscriptions: 
2«i  MCfK)FICHE  FOfWAT: 


.Cods  of  FsdsrsI  Rsgulitlooa; 


.OrwyMr  $195 
.CurrsntyMT  S188 


.Six  months:  tsr.SO 


1.  The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 
Please  Type  or  Print 


(Company  or  personal  name) 


.  All  prices  include  regular  domestic  posUge  and  handling  and  are  subject  to  change. 


(Additional  address/anention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 

(Daytime  phone  including  area  code) 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documentt 
D  GPO  Deposit  Account         GEHUZDZI'D 
□  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  ITTI 

TkmHk  JWN  for  your  oritri 


(Credit  card  expiration  dale) 


(Signature) 
4.  MaB  To:  Superiotendent  of  Documents,  Government  Printing  Office.  Washington,  DC.  20402-9371 


(Rev.  3/90) 


Public  Laws 


102cl  Congress,  1st  Session,  1991 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Sut>scription  service  includes  all  public  laws, 
issued  irregulariy  upon  enactment,  for  the  102d  Congress,  1st  Session,  1991. 

(tndividuai  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements 
ai  newty  enacted  taws  and  prices). 


New  editU 


*6216 


I I    X  j2il3  •  please  send  me 

for  $119  per  subscription. 

1.  The  total  cost  of  my  order  is  $_ 


Superintendent  ot  Documents  Subscriptions  Order  Form 

C/iarye  your  ord^r. 
Ifn^Basyl 

To  fax  your  ordcn  and  inquiries -(202)  275-M19 


.  subscriptions  to  PUBLIC  LAWS  fcM-  the  102d  Congress,  1st  Session,  1991 


International  customers  please  add  25%. 
Please  Type  or  Print 

2 

(Company  or  personal  name) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account  I  I  I  I  I  I  I  l"M 
lJ  visa  or  MasterCard  Account 


(Su-eet  address) 


(City,  State,  ZIP  Code) 
i ) 


1      1  1  1  1  1  1  M           Mil      111 

Thank  you  for  your  order! 

(Credit  card  expiration  date) 

m^ 

(Daytime  phone  including  area  code) 
4.  MaU  To:  Superintendent  of  Documents,  Govemment  Printing  Office,  Washington,  D.C.  20402-9371 


ftoMi om. 

*6661 

Si 

LJ  YES,  please 

send  me  th 

copies 

of  the  COI 

S/N  069-000-00018-5  at  $: 

The  total  cost  of  my  order  is  $ 

handling  and  are  good  through  I. 

(Company  or  personal  namely 
(Additional  address/attention  line) 


(Street  address 


1i 


(City.  State.  ZIP  Code) 
(  ) 


(Daytime  phone  including  area  code 
Mail  To:  Superintendent  of  Doci 


JMI 


Laws 


St  Session,  1991 


3S  Slip  laws,  are  the  initial  publication  of  Federal 
t  as  possible  after  approval  by  the  President, 
w.  Sutecription  service  includes  alt  public  laws. 
Congress,  1st  Session,  1991. 

Superintendent  of  Documents,  Washington,  DC 
tion  of  the  Federal  Register  for  announcements 


s  Sabscriptions  Order  Form 

C/iargs  your  order. 
Itt^easyl 

To  fax  your  orden  and  inquiries -(202)  275-M19 

PUBUC  LAWS  for  the  102d  Congress,  1st  Session.  1991 


egular  domestic  postage  and  handling  and  are  subject  to  change. 


New  edition  ....  Order  now ! 


t.-ih  ■■■'"•': 


-Pr(x-Unuiioni> 
Onicis 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  tfte  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments — an  indication  of  its  current 
status,  and,  where  applicable,  its  kx^tion  in 
this  volume. 

Published  by  the  Offce  of  the  Federal  Register, 
National  Arc^iives  and  Records  Administration 

Order  from  Superintendent  of  Documents. 
U.S.  Government  Pnnting  Office. 
Washington,  DC  20402-9325 


Mi: 


Superintendent  of  Documents  Publications  Order  Form 
*6661  Cftargs  your  order. 

U  Y£S«  please  send  me  the  following  indicated  publication: .  To  fax  your  ordm  and  iM|uirin-(2S2)  27S-SII9 


1 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account      I    I    I    I    I    I    I    I"!! 


I I  VISA  or  MasterCard  Account 


1      1  1  1  1  1  1  M 

1  11  i  1  1  1  1 

Thank  you  for  your  order! 

(Credit  card  expiration  date) 

1A1 

ting  Office,  Washington,  D.C.  204(H-9371 


copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS, 


S/N  069-000-00018-5  at  $32.00  each. 

The  total  cost  of  my  order  is  $ (International  custonters  please  add  25%.)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Infohnation  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

[J  GPO  Deposit  Account 


(Company  or  personal  namek 

(Please  type  or  print) 

(Additional  address/attention  linc> 

(Street  address) 

(City.  State.  ZIP  Code) 
(                 ) 

-D 


LJ  VISA  or  MasterCard  Account 

n 


(Credit  card  CKpiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 


;m 


Mall  To:  Superintendent  of  IXxruments.  G(wernmcnt  Printing  Office.  Washington.  DC  20402-9325 


i^-*    -C^X^^-^v^     vv^v.j^     ^^^ 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE-  ReviMd  January  1. 1980 
SUPPLEMENT:  ReviMd  )«UMry  1. 1901 

The  CUIEffi:  and  the  SUPPLEMENT  should 
be  uaed  together.  This  useful  reference  tool, 
compiled  from  agency  regulatioiu,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  Nationi>l  Archives  and  Records 
Administration. 


Order  from  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
sf'       Washington,  DC  20402-0325. 


Superintendent  of  Documents  Publication  Order  Form 


Order  Processing  Code:   *6788 

DYES 


k.  ^  J 


m'^tf.M 


Charge  your  ordf. 
It't  •Myl 
To  tex  your  order*  Mid  inqoMM.  202-27S-282t 


A  please  send  me  the  following  indicated  publication: 
.copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMH^S  IN  THE  CFR 


S/N  069-000-00020-7  at  $12.00  each. 

copies  of  the  1991  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-000-00038-0  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  9/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-78^-^238  to  verify  prices. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account    I    I    I    I    I    I    I    I'H 


J- 


(Street  address) 


n  VISA  or  MasterCard  Account 

1  I  I  I  I  I  I  I  I  I  M  I  I  I  I  I  I  m 


I 


(City,  State.  ZIP  Code) 
3ho 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code)  '  

(Signature) 

4.  M^il  To:  Superintendent  of  Dociunents,  Government  Printing  OfHce.  Washington,  DC  20402-9325 


s/n 


^^m 


Si^isKSS 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

CinOE:  Revised  Januaiy  1. 1888 
SUPPLEMENT:  Revieed  Juniwy  1. 1981 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  reguUtioiu,  is  designed  to 
tssist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington,  DC  20402-9325. 


Liments  Publication  Order  Form 

Charg0  four  ord^r. 
H'9  •Myl 
To  tex  your  orders  wd  biqaMM.  S02-27S-2S2t 

indicated  publication: 

I  RETENTION  REQUIREMENTS  IN  THE  CFR 

fHE  GUIDE.  S/N  069-000-00038-0  at  $1.50  each. 

fial  customera  please  add  25%).  All  prices  include  regular 

;h  9/91.  After  this  date,  please  call  Order  and  Information 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account    I    I    I    I    I    I    I    I'H 


Q  VISA  or  MasterCard  Account 


I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  m 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 
nent  Printing  Office,  Washington,  DC  20402-9325 


lm 


V. 


fOL 


991 


JMI 


